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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  2000-15  of  February  24,  2000 

U.S.  Contribution  to  the  Korean  Peninsula  Energy  Develop- 
ment Organization  (KEDO):  Certification  and  Waiver  Under 
the  Heading  "Nonproliferation,  Anti-Terrorism,  Demining  and 
Related  Programs"  in  Title  11  of  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs  Appropriations  Act, 
2000,  as  Enacted  in  Public  Lav^  106-113 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  576(b)  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  2000  (the  Act),  as  enacted  in 
the  Omnibus  Consolidated  Appropriations  Act,  2000  (Public  Law  106-113), 
I  hereby  certify  that: 

(1)  the  parties  to  the  Agreed  Framework  have  taken  and  continue  to 
take  demonstrable  steps  to  implement  the  Joint  Declaration  on 
Denuclearization  of  the  Korean  Peninsula  in  which  the  Government  of 
North  Korea  has  committed  not  to  test,  manufacture,  produce,  receive, 
possess,  store,  deploy,  or  use  nuclear  weapons,  and  not  to  possess  nuclear 
reprocessing  or  uranium  enrichment  facilities; 

(2)  the  parties  to  the  Agreed  Framework  have  taken  and  continue  to 
take  demonstrable  steps  to  pursue  the  North-South  dialogue;  and 

(3)  North  Korea  is  complying  with  all  provisions  of  the  Agreed  Framework. 
Pursuant  to  the  authority  vested  in  me  by  section  576(d)  of  the  Act,  I 
hereby  determine  that  it  is  vital  to  the  national  security  interests  of  the 
United  States  to  furnish  up  to  $15  million  in  funds  made  available  under 
the  heading  "Nonproliferation,  Anti-Terrorism,  Demining,  and  Related  Pro- 
grams" of  the  Act,  for  assistance  for  KEDO,  and  therefore  I  hereby  waive 
the  requirement  in  section  576(b)  to  certify  that: 

(4)  North  Korea  has  not  diverted  assistance  provided  by  the  United  States 
for  purposes  for  which  it  was  not  intended;  and 

(5)  North  Korea  is  not  seeking  to  develop  or  acquire  the  capability  to 
enrich  uranium,  or  any  additional  capability  to  reprocess  spent  nuclear 
fuel, 

You  are  hereby  authorized  and  directed  to  report  this  certification  and 
waiver  to  the. Congress  and  to  arrange  for  its  publication  in  the  Federal 
Register. 


(XTiXJ^ajpuoa  ^j\w^^^^ 


THE  WHITE  HOUSE, 
Washington,  February  24,  2000. 


|FR  Doc.  00-5070 
Filed  2-29-00;  8;45.am| 
Billing  code  4710-10-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  thfc  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1464 
RIN  0560-AG13 

1999  Crop  and  Market  Loss  Assistance 

AGENCIES:  Commodity  Credit 

Corporation;  USDA. 

ACnCN:  Final  rule;  correction. 

summary:  The  Commodity  Credit 
Corporation  published  in  the  Federal 
Register  of  February  16,  2000,  a  final 
rule  promulgating  regulations  for  Crop 
and  Market  Loss  programs. 
Inadvertently,  a  reference  to  eligibility 
for  tobacco  loss  assistance  for  tobacco 
growers  on  a  farm  used  to  produce 
tobacco  during  the  1998  crop  year  was 
omitted.  This  document  corrects  that 
omission. 

EFFECTIVE  DATE:  February  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Witzig,  Chief,  Regulatory  Review  and 
Foreign  Investment  Disclosure  Branch, 
FSA,  USDA,  STOP  0540,  1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-0540. 
Telephone:  (202)  205-5851. 
SUPPLEMENTARY  INFORMATION:  The 
Commodity  Credit  Corporation 
published  in  the  Federal  Register  of 
February  16,  2000,  (65  FR  7960)  a  final 
rule  promulgating  regulations  for  Crop 
and  Market  Loss  programs.  The 
provisions  cf  that  rule  related  to 
Tobacco  Loss  Assistance  at  7  CFR  1464 
stated,  in  addition  to  other  eligibility 
requirements,  that  for  a  person  to  be 
considered  an  eligible  tobacco  grower 
such  person  must  own,  operate,  or 
produce  tobacco  on  a  farm  that  was 
used  for  the  production  of  tobacco 
during  the  1999  crop  year.  Eligibility  for 
farms  that  produced  tobacco  in  the  1998 
crop  year  was  inadvertently  omitted. 
This  correction  provides  that  farms  used 


for  the  production  of  tobacco  during  the 
1998  crop  year  will  be  included  in  the 
eligibility  requirements. 

hi  rule  FR  Doc.  00-3406,  published 
on  February  16,  2000,  (65  FR  7942) 
make  the  following  correction.  On  page 
7960,  in  the  second  column,  in 
§  1464.203(b)(2),  add  the  phrase  "1998 
or"  before  the  phrase  "1999  crop  year". 

Signed  at  Washington,  DC,  on  Februarv'  25. 
2000. 

Keith  Kelly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

|FR  Doc.  00-5033  Filed  2-28-00;  12:46  pm) 
BILUNQ  CODE  3410-05-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1721 

Post-Loan  Policies  and  Procedures  for 
Insured  Electric  Loans 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  confirmation  of 
effective  date. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  gives  notice  that  no 
adverse  conmients  were  received 
regarding  the  direct  final  rule  on  the 
Post-Loan  Policies  and  Procedures  for 
Insured  Electric  Loans,  published  in  the 
Federal  Register,  December  28,  1999,  at 
64  FR  72488,  and  confirms  the  effective 
date  of  the  direct  final  rule. 
DATES:  The  direct  final  rule,  which 
published  at  64  FR  72488,  is  effective 
February  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Philpott,  Chief,  Engineering 
Branch,  Northern  Regional  Division,  U. 
S.  Department  of  Agriculture  ,  Rural 
Utilities  Service,  Room  4034  South 
31dg.,  1400  Independence  Ave.,  SW.. 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-1432.  E-mail: 
cphilpot@rus.usda.gov. 

Confirmation  of  Efifective  Date 

This  is  to  confirm  the  effective  date  of 
the  direct  final  rule.  7  CFR  part  1721. 
Post-Loan  Policies  and  Procedures  for 
Insured  Electric  Loans — Adrances, 
published  December  28.  1999,  at  64  FR 
72488,  and  is  to  advise  that  RUS  did  not 
receive  any  written  adverse  comments 
and  no  written  notice  of  intent  to  submit 
adverse  comments  on  this  rule. 


Dated:  February  22.  2000. 
Christopher  A.  McLean, 
Acting  Administrator,  Rural  Utilities  Service. 
[PR  Doc.  00-4764  Filed  2-29-00;  8:45  am] 
BltXlNO  COOE  3410-1»-f 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  724  and  745 

Trustees  and  Custodians  of  Pension 
Plans;  Share  Insurance  and  Appendix 

agency:  National  Credit  Union 

Administration. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  is  revising  its 
rules  regarding  a  federal  credit  union's 
authority  to  act  as  trustee  or  custodian 
of  pension  plans.  The  revised  rile 
permits  federal  credit  imions  in  a 
territory,  including  the  trust  territories, 
or  a  possession  of  the  United  States,  or 
the  Commonwealth  of  Puerto  Rico,  to 
offer  trustee  or  custodian  services  for 
Individual  Retirement  Accounts  (IRAs), 
where  otherwise  permitted. 
EFFECTIVE  DATE:  This  rule  is  effective 
March  31.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  M.  Salva,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION:  NCUA 
published  a  proposal  to  revise  its  rules 
to  permit  federal  credit  unions  in  a 
territory,  including  the  trust  territories,  , 
or  a  possession  of  the  United  States,  or 
the  Commonwealth  of  Puerto  Rico,  to 
offer  trustee  or  custodian  services  for 
Individual  Retirement  Accounts  (IRAs). 
where  other\vise  permitted.  64  FR 
55871,  Oct.  15,  1999.  NCUA  received 
just  one  comment  letter,  which  was 
strongly  supportive  of  the  proposal.  The 
final  regulation  is  unchanged  from  the 
proposal. 

NCUA's  legal  analysis  and  a 
discussion  of  the  rule's  basis  and 
purpose  were  set  out  in  the  proposed 
regulation.  Id.  Briefly  summarized,  the 
current  regulation  relies,  in  part,  on  the 
Internal  Revenue  Code  (IRC),  which 
applies  only  in  the  United  States  and 
the  District  of  Columbia,  effectively 
excluding  FCUs  in  U.S.  territories  and 
possessions.  In  several  territories  and 
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List  of  Subjects 

12  CFR  Part  724 

Credit  unions.  Pensions,  Trusts  and 
trustees. 

12  CFR  Part  745 

Credit  unions.  Pensions,  Share 
insurance.  Trusts  and  trustees. 

By  the  National  Credit  Union  Administration 
Board  on  February  24,  2000. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  out  in  the 
preamble,  the  NCUA  revises  12  CFR 
chapter  VII  to  read  as  follows: 

PART  724— TRUSTEES  AND 
CUSTODIANS  OF  PENSION  PLANS 

1.  The  authority  citation  for  part  724 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  17.57,  1765.  1766  and 
1787. 

2.  In  §  724.1,  remove  the  first  sentence 
and  add  2  sentences  in  its  place  to  read 
as  follows: 

§724.1  Federal  credit  unions  acting  as 
trustees  and  custodians  of  pension  and 
retirement  plans. 

A  federal  credit  union  is  authorized  to 
act  as  trustee  or  custodian,  and  may 
receive  reasonable  compensation  for  so 
acting,  imder  any  written  trust 
instrument  or  custodial  agreement 
created  or  organized  in  the  United 
States  and  forming  part  of  a  pension  or 
profit-sharing  plan  which  qualifies  or 
qualified  for  specific  tax  treatment 
under  sections  401(d),  408,  408A  and 
530  of  the  Internal  Revenue  Code  (26 
U.S.C.  401(d),  408,  408A  and  530),  for 
its  members  or  groups  of  members, 
provided  the  funds  of  such  plans  are 
invested  in  share  accounts  or  share 
certificate  accounts  of  the  federal  credit 
union.  Federal  credit  unions  located  in 
a  territory,  including  the  trust 
territories,  or  a  possession  of  the  United 
States,  or  the  Commonwealth  of  Puerto 
Rico,  are  also  authorized  to  act  as 
trustee  or  custodian  for  such  plans,  if 
authorized  under  sections  401(d),  408, 
408A  and  530  of  the  Internal  Revenue 
Code  as  applied  to  the  territory  or 
possession  or  under  similar  provisions 
of  territorial  law.  *   *   * 

PART  745— SHARE  INSURANCE  AND 
APPENDIX 

3.  The  authority  citation  for  part  745 
continues  tp  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1757,  1765, 
1766.  1781.  1782,  1787,  1789. 

4.  Amend  §  745.9-2  by  revising  the 
first  sentence  of  paragraph  (a)  to  read  as 
follows: 


§745.9-2    IRA/Keogh  Accounts. 

(a)  The  present  vested  ascertainable 
interest  of  a  participant  or  designated 
beneficiary  in  a  trust  or  custodial 
account  maintained  pursuant  to  a 
pension  or  profit-sharing  plan  described 
under  section  401(d)  (Keogh  account)  or 
sections  408,  408A  or  530  (IRA)  of  the 
Internal  Revenue  Code  or  similar 
provisions  of  law  applicable  to  a  U.S. 
territory  or  possession,  will  be  insured 
up  to  $100,000  separately  from  other 
accounts  of  the  participant  or 
designated  beneficiary.  *   *  * 
***** 

(FR  Doc.  00-4853  Filed  2-29-O0;  8:45  am] 

BILUNG  CODE  7535-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-7a-AD;  Amendment  39- 
11599;  AD  2000-04-16] 

RIN212(>-AA64 

Airworthiness  Directives;  Alexander 
Schleicher  Segelflugzeugbau  Models 
ASH  25M  and  ASH  26E  Sailplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Alexander  Schleicher 
Segelflugzeugbau  (Alexander 
Schleicher)  Models  ASH  25M  and  ASH 
26E  sailplanes.  This  AD  requires  that 
you  accomplish  the  following: 

•  Check  to  see  if  the  sailplane  has  a 
muffler  marked  with  an  X  on  the  fi-ont 
plate; 

•  Accomplish  pre-flight  checks  on  the 
carbon  reinforced  plastic  fairing  for 
signs  of  overheat  traces  and/or  perform 
horoscope  inspections,  depending  on 
the  number  of  sailplane  hoiu-s 
accumulated;  and 

•  Replace  the  muffler  with  an 
improved  design  muffler  either  at  a 
certain  time  period  or  immediately  if 
discrepancies  are  found  during  any 
inspection. 

This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  excessive  radiation  from 
causing  the  carbon  fiber  shroud  on  the 
engine  muffler  to  delaminate.  The 
carbon  fiber  shroud  serves  the  same 
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function  as  a  firewall  and  delamination 
could  cause  a  fire  to  spread  throughout 
the  sailplane. 

DATES:  Effective  March  20,  2000. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations 'ds  of  March  20,  2000. 

The  FAA  must  receive  any  comments 
on  this  rule  on  or  before  March  31, 
2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Offic^of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-78- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Alexander 
Schleicher  GmbH  &  Co. 
Segelflugzeugbau,  D-36161 
Poppenhausen,  Federal  Republic  of 
Germany;  telephone:  ++49  6658  89-0; 
facsimile:  ++  49  6658  89-40.  You  may 
examine  this  information  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
99-CE-78-AD,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816) 329-4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD?    ^ 

r 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Alexander  Schleicher  Models  ASH  25M 
and  ASH  26E  sailplanes.  The  LBA 
advises  that  the  current  design  engine 
mufflers  could  be  defective. 
Specifically,  excessive  temperature 
radiation  could  cause  the  carbon  fiber 
shroud  to  delaminate. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

The  carbon  fiber  shroud  serves  the 
same  function  as  a  firewall  and 
delamination  could  cause  a  fire  to 
spread  throughout  the  sailplane. 

What  Is  the  Cause  of  the  Problem? 
Design  of  the  engine  muffler. 


Relevant  Service  Information 

Is  there  service  information  that  applies 
to  this  subject? 

Yes.  Alexander  Schleicher  has  issued 
the  following  service  information: 
—ASH  25  M  Technical  Note  No.  15, 

dated  September  3,  1999;  and 
—ASH  26  E  Technical  Note  No.  8.  dated 

August  23,  1999. 

What  Are  the  Provisions  of  This  Service 
Bulletin? 

The  service  bulletin  specifies  and/or 

includes  procedures  for: 

— Checking  to  see  if  the  sailplane  has  a 
muffler  marked  with  an  X  on  the  front 
plate; 

— Accomplishing  pre-flight  checks  on 
the  carbon  reinforced  plastic  fairing 
for  signs  of  overheat  traces  and/or 
performing  horoscope  inspections, 
depending  on  the  number  of  sailplane 
bom's  accumulated;  and 

— Replacing  the  muffler  with  an 
improved  design  muffler  either  at  a 
certain  time  period  or  immediately  if 
discrepancies  are  found  during  any 
inspection. 

The  Foreign  Airworthiness  Authority's 
Action 

What  Action  Did  the  LBA  Take? 

The  LBA  classified  these  service 
bulletins  as  mandatory  and  issued  the 
following  in  order  to  assure  the 
continued  airworthiness  of  these 
sailplanes  in  Germany: 
—German  AD  1999-376,  dated 

December  2,  1999;  and 
—German  AD  1999-311,  dated 

September  8,  1999. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

Yes.  These  sailplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the  AD 

What  Has  the  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above 
including  that  received  from  the  LBA, 
the  FAA  has  determined  that: 
— An  unsafe  condition  exists  or  could 

develop  on  all  Alexander  Schleicher 


Models  ASH  25M  and  ASH  26E 
sailplanes; 

— The  actions  of  the  above-referenced 
service  bulletin  should  be 
accomplished  on  the  affected 
sailplanes;  and 

— AD  action  should  be  taken  in  order  to 
prevent  excessive  radiation  from 
causing  the  carbon  fiber  shroud  on  the 
engine  muffler  to  delaminate.  The 
carbon  fiber  shroud  serves  the  same 
function  as  a  firewall  and 
delamination  could  cause  a  fire  to 
spread  throughout  the  sailplane. 

What  Does  This  AD  Require? 

This  AD  requires  you  to  accomplish 
the  following: 
— Check  to  see  if  the  sailplane  has  a 

muffler  marked  with  an  X  on  the  front 

plate; 
— Accomplish  pre-flight  checks  on  the 

carbon  reinforced  plastic  fainng  for 

signs  of  overheat  traces  and/or 

perform  horoscope  inspections, 

depending  on  the  number  of  sailplane 

hours  accumulated;  and 
— Replace  the  muffler  with  an  improved 

design  muffler  either  at  a  certain  time 

period  or  immediately  if 

discrepancies  are  foimd  during  any 

inspection. 

Compliance  Time  of  This  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

The  initial  actions  of  this  AD  are 
required  "within  30  calendar  days  after 
the  effective  date  of  this  AD." 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Why  Is  the  Compliance  in  Calendar 
Time  Instead  of  Hours  Time-in-Service? 

We  have  established  the  compliance 
in  calendar  time  instead  of  hours  time- 
in-ser\'ice  (TIS)  because  the  unsafe 
condition  described  by  this  AD  is  not 
directly  related  to  sailplane  operation. 
The  chance  of  this  situation  occurring  is 
the  same  for  a  sailplane  with  10  hours 
time-in-service  (TIS)  as  it  would  be  for 
a  sailplane  with  500  hours  TIS.  A 
calendar  time  for  compliance  will 
assure  that  the  unsafe  condition  is 
addressed  on  all  sailplanes  in  a 
reasonable  time  period. 

Whv  Is  the  Compliance  Time  of  This  AD 
Different  Than  the  German  AD  and  the 
Ser\'ice  Information? 

The  service  information  specifies  the 
check  required  in  this  AD  "prior  to 
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further  flight"  and  the  German  AD 
mandates  this  che  ck  "prior  to  further 
flight"  for  sailplajies  registered  for 
operation  in  Germany.  We  do  not  have 
justification  for  re  quiring  the  check 
prior  to  further  fli  ^t.  Instead,  we  have 
determined  that  3  3  calendar  days  is  a 
reasonable  time  p  jriod  for  you  to 
accomplish  this  c  leck. 
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and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  this 
AD. 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  99-CE-78- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications 
under  Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  We 
determined  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  the 
FAA  determines  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  we  will 
prepare  a  final  regulatory  evaluation 
and  place  it  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  You  may  obtain  a  copy  of  this 
evaluation,  if  filed,  fi'om  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2000-04-16    Alexander  Schleicher 
Segelflugzeugbau:  Amendment  39- 
11599;  Docket  No.  99-CE-78-AD.  (a) 
What  sailplanes  are  affected  by  this  AD? 
Models  ASH  25M  and  ASH  26E  sailplanes, 

all  serial  numbers,  certificated  in  any 

category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  sailplanes  on  the  IJ.S.  Register. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  excessive  radiation  from  causing 
the  carbon  fiber  shroud  on  the  engine  muffler 
to  delaminate.  The  carbon  Hber  shroud  serves 
the  same  function  as  a  firewall  and 
delamination  could  cause  a  fire  to  spread 
throughout  the  sailplane. 

(d)  What  procedures  must  be  used  to 
accomplish  the  actions  of  this  AD?  You 
should  use  the  procedures  in  whichever  of 
the  following  (referred  to  as  service 
information  in  the  rest  of  this  document),  as 
applicable: 

(1)  Alexander  Schleicher  ASH  25  M 
Technical  Note  No.  15,  dated  September  3. 
1999;  or 

(2)  Alexander  Schleicher  ASH  26  E 
Technical  Note  No.  8,  dated  August  23,  1999. 

(e)  What  must  I  do  to  address  this  problem? 
Within  the  next  30  calendar  days  after  the 
effective  date  of  this  AD,  determine  whether 
the  sailplane  has  a  muffler  marked  with  an 

X  on  the  front  plate,  and  then  accomplish  the 
following,  as  applicable: 


If 


Then 


(1)  The  muffler  front 
the  engine  operatirig 


plate  does  not  have  an  X  on  the  front  plate  and 
time  is  less  than  40  hours  time-in-sen/ice  (TIS), 


(2)  The  muffler  plate 
gine  operating  tl 
TIS,  but  less  than 


does  not  have  an  X  on  the  front  plate  and  the  en- 
mj  is  either  40  hours  TIS  or  more  than  40  tiours 
)0  hours  TIS, 


(i)  Within  30  calendar  days  after  the  effective  date  of  this  AD,  accom- 
plish a  prefllght  inspection  on  the  carbon  fiber  reinforced  plastic  fair- 
ing for  any  signs  of  overheat  traces. 

(ii)  Upon  accumulating  40  hours  TIS  on  the  engine  and  thereafter  at  in- 
tervals not  to  exceed  2  hours  TIS  until  accumulating  60  hours  TIS, 
accomplish  the  horoscope  inspection  specified  in  the  service  infor- 
mation. 

(iii)  Upon  accumulating  60  hours  TIS  on  the  engine,  replace  the  muffler 
with  an  improved  design  muffler  obtained  from  the  manufacturer,  or 
other  FAA-approved  equivalent. 

(i)  Within  30  calender  days  after  the  effective  date  of  this  AD  and 
thereafter  at  intervals  not  to  exceed  2  hours  TIS,  until  accumulating 
60  hours  TIS  on  the  engine,  accomplish  the  horoscope  inspection 
specified  in  the  service  information. 
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Then 


(3)  The  muffler  plate  does  not  have  an  X  on  the  front  plate  and  the  en- 
gine operating  time  is  either  60  hours  TIS  or  more  than  60  hours 
TIS, 

(4)  If  any  discrepancies  are  found  during  any  preflight  check  or  inspec- 
tion required  by  this  AD, 

(5)  If  the  muffler  has  an  X  marked  on  the  front  plate, 


(ii)  Upon  accumulating  60  hours  TIS  on  the  engine,  replace  the  muffler 
with  an  improved  design  muffler  obtained  from  the  manufacturer,  or 
other  FAA-approved  equivalent  part 

Within  30  calendar  days  after  the  effective  date  of  this  AD,  replace  the 
muffler  with  an  improved  design  muffler  obtained  from  the  manufac- 
turer, or  other  FAA-approved  equivalent  part. 

Prior  to  further  flight,  replace  the  muffler  with  an  improved  design  muf- 
fler obtained  from  the  manufacturer,  or  other  FAA-approved  equiva- 
lent part. 

Upon  accumulating  1 00  hours  TIS  on  the  engine  or  within  ttie  next  30 
calendar  days  after  the  effective  date  of  this  AD.  whichever  occurs 
later,  replace  the  muffler  with  an  improved  design  muffler  obtained 
from  the  manufacturer,  or  other  FAA-approved  equivalent  part. 


(f)  May  the  pilot  accomplish  any  of  the 
actions  of  this  AD?  Yes.  The  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  §43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7)  may  accomplish 
the  check  to  determine  whether  an  X  is 
marked  on  the  engine  muffler  front  plate  and 
the  preflight  inspection.  You  must  make  an 
entry  into  the  aircraft  records  that  shows 
compliance  with  these  portions  of  the  AD,  in 
accordance  with  §43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(g)  Can  I  comply  with  this  AD  in  any  other 
way?  Yes. 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

(2)  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  Eirea 
subject  to  the  requirements  of  this  AD.  For  , 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(h)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4121;  facsimile:  (816)  329-4091. 

(i)  What  if  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  sailplane  to  a  location  where 
you  can  accomplish  the  requirements  of  this 
AD. 

(j)  Who  should  I  contact  if  I  have  questions 
regarding  the  service  information?  Questions 
or  technical  information  related  to  Alexander 


Schleicher  ASH  25  M  Technical  Note  No.  15. 
dated  September  3,  1999,  and  Alexander 
Schleicher  ASH  26  E  Technical  Note  No.  8, 
dated  August  23, 1999,  should  be  directed  to 
Alexander  Schleicher  GmbH  &  Co. 
Segelflugzeugbau,  D-36161  Poppenhausen, 
Federal  Republic  of  Germany;  telephone: 
++49  6658  89-0;  facsimile:  ++49  6658  89-40. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

(k)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Yes.  The  actions 
required  by  this  AD  must  be  done  in 
accordance  with  Alexander  Schleicher  ASH 
25  M  Technical  Note  No.  15,  dated 
September  3,  1999,  and  Alexander  Schleicher 
ASH  26  E  Technical  Note  No.  8,  dated 
August  23,  1999.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  Alexander 
Schleicher  GmbH  &  Co.  Segelflugzeugbau,  D- 
36161  Poppenhausen,  Federal  Republic  of 
Germany.  You  can  look  at  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.  suite 
700,  Washington,  DC. 

(1)  Has  the  ain\orthiness  authority  for  the 
State  of  Design  addressed  this  action?  Yes. 
The  subject  of  this  AD  is  addressed  in 
German  AD  1999-376,  dated  December  2, 
1999,  and  German  AD  1999-311,  dated 
September  8,  1999. 

(m)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  March  20,  2000. 

Issued  in  Kansas  City,  Missouri,  on 
Februar\^  18,  2000. 

Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certifications  Sen'ice. 

|FR  Doc.  00-4434  Filed  2-29-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-64-AD;  Amendment 
39-1 1603;  AD  2000-04-20] 

RIN2120-AA64 

Alrworttiiness  Directives;  Beli 
Helicopter  Textron  Canada  Model  407 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron 
Canada  (BHTC)  Model  407  helicopters, 
that  requires  replacing  a  certain 
hydraulic  relief  valve  (valve)  with  a 
different  valve.  This  amendment  is 
prompted  by  the  discovery  of  a 
manufacturing  defect  in  a  valve.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  intermittent  loss  of 
hydraulic  pressure  to  the  flight  controls 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  April  5,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  5, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada, 
12,800  Rue  de  I'Avenir,  Mirabel.  Quebec 
JONlLO,  telephone  (800)  463-3036,  fax 
(514)  433-0272.  This  information  may 
be  examined  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Room  663,  Fort  Worth,  Texas:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCallister,  Aerospace  Engineer, 
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FAA,  Rotorcraft  Di  rectorate,  Rotorcraft 
Standards  Staff,  Fc  rt  Worth,  Texas 
76193-0170,  telep  lone  (817)  222-5121, 
fax  (817)  222-5961 . 
SUPPLEMENTARY  INf  ORMATtON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulatio  as  (14  CFR  part  39)  to 
include  an  airwort  liness  directive  (AD) 
that  is  applicable  t  >  BHTC  Model  407 
helicopters  was  pu  slished  in  the 
Federal  Register  on  December  8,  1999 
(64  FR  68639).  That  action  proposed  to 
require  replacing  a  certain  valve  with  a 
different  valve. 

Interested  persoi  is  have  been  afforded 
an  opportunity  to  jiarticipate  in  the 
making  of  this  ame  ndment.  No 
comments  were  re(  eived  on  the 
proposal  or  the  F^  \'s  determination  of 
the  cost  to  the  pub  ic.  The  FAA  has 
determined  that  aii  safety  and  the 
public  interest  reqi  lire  the  adoption  of 
the  rule  as  propose  d  except  that  the 
wording  of  Note  1  las  been  changed 
slightly  to  reflect  tl  le  current  standard 
language  of  this  AI  i  note.  The  FAA  has 
determined  that  th  s  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  146 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AE ,  that  it  will  take 
approximately  1  w  )rk  hour  per 
helicopter  to  accon  iplish  the  required 
actions,  and  that  tlie  average  labor  rate 
is  $60  per  work  ho  ir.  Required  parts 
will  cost  approxim  itely  $1,380.  Based 
on  these  figures,  ths  total  cost  impact  of 
the  AD  on  U.S.  ope  rators  is  estimated  to 
be  $210,240. 

The  regulations  <  dopted  herein  will 
not  have  a  substani  ial  direct  effect  on 
the  States,  on  the  n  slationship  between 
the  national  Goveri  iment  and  the  States, 
or  on  the  distributi  )n  of  power  and 
responsibilities  amang  the  various 
levels  of  govemme  it.  Therefore,  it  is 
determined  that  th  s  final  rule  does  not 
have  federalism  im  plications  under 
Executive  Order  IG 132. 

For  the  reasons  c  iscussed  above,  I 
certify  that  this  act  on  (1)  Is  not  a 
"significant  regulal  ory  action"  under 
Executive  Order  12  866;  (2)  is  not  a 
"significant  rule"  i  nder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar  26,  1979);  and  (3) 
will  not  have  a  sigi  ificant  economic 
impact,  positive  or  negative,  on  a 
substantial  numbei  of  small  entities 
under  the  criteria  c  f  the  Regulatory 
Flexibility  Act.  A  f  nal  evaluation  has 
been  prepared  for  t  lis  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtain  id  from  the  Rules 
Docket  at  the  locat  on  provided  under 
the  caption  ADORES  SES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  2000-04-20  Bell  Helicopter  Textron 
Canada:  Amendment  39-11603.  Docket 
No.  98-SW-64-AD. 

Applicability:  Model  407  helicopters,  serial 
numbers  53000  through  53266,  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  aJtered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fb)  of  this  AD. 
.The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  300  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  intermittent  loss  of  hydraulic 
pressure  to  the  flight  controls  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Remove  the  hydraulic  relief  valve 
(valve),  part  number  (P/N)  206-076-036-101, 
and  replace  it  with  an  airworthy  valve,  P/N 
206-076-036-105.  in  accordance  with  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin  No. 
407-98-20,  dated  July  3,  1998. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Grniip,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


'compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  407-98-20.  dated  July  3, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec  JONlLO, 
telephone  (800)  463-3036,  fax  (514)  433- 
0272.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
April  5,  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-98— 28, 
dated  August  31, 1998. 

Issued  in  Fort  Worth,  Texas,  on  February 
22,  2000. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  00-4794  Filed  2-29-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-54-AD;  Amendnient 
39-11604;  AD  2000-04-21] 

RIN2120-AA64 

Airworthiness  Directives;  MD 
Helicopters  Inc.  Model  MD600N 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  MD  Helicopters  Inc. 
(MDHI)  Model  MD600N  helicopters, 
that  requires  inspecting  each  internal 
fuel  hose  connection  to  verify  proper 
installation.  This  amendment  is 
prompted  by  the  discovery  that  certain 
fuel  hose  connections  between  the  fuel 
cells  and  the  engine  can  be  incorrectly 
installed.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fuel 
starvation  of  the  engine  while  the  fuel 
gage  indicates  fuel  remaining  in  the 
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tank,  engine  flameout,  and  a  subsequent 

forced  landing. 

DATES:  Effective  April  5,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  5, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  MD  Helicopters  Inc.,  Attn; 
Customer  Support  Division,  5000  E. 
McDowell  Rd.,  Mail  Stop  M615-G048, 
Mesa,  Arizona  85215-9797,  telephone 
1-800-388-3378  or  480-891-6342,  fax 
480-891-6782.  This  information  may  be 
excimined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Bumann,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd., 
Lakewood,  California  90712-4137, 
telephone  (310)  627-5265;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  MDHI  Model 
MD600N  helicopters  was  published  in 
the  Federal  Register  on  December  8, 
1999  (64  FR  68646).  That  action 
proposed  to  require  inspecting  each 
internal  fuel  hose  coimection  to  verify 
proper  installation. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  40  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $19,200. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
^certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  ninnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  2000-04-21     NfD  Helicopters,  Inc.: 

Amendment  39-11604.  Docket  No.  99- 

SW-54-AD. 
Applicability  Model  MD600N  helicopters, 
serial  numbers  with  a  prefix  of  "RN"  003 
through  045,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  starvation  of  the  engine 
while  the  fuel  gage  indicates  fuel  remaining 
in  the  tank,  engine  flameout.  and  a 


subsequent  forced  landing,  accomplish  the 
following: 

(a)  Within  100  hours  time-in-service,  verify 
that  the  internal  fuel  hose  connections  have 
been  properly  installed  in  accordance  with 
either  Method  A  or  Method  B  of  the 
Accomplishment  Instructions  of  MD 
Helicopters  Service  Bulletin  SB  600N-025. 
dated  July  2,  1999.  Prior  to  fiirther  flight, 
make  any  necessar>'  corrections. 

fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  inspections  shall  be  done  In 
accordance  with  either  Method  A  or  Method  ' 
B  of  the  Accomplishment  Instructions  of  MD 
Helicopters  Service  Bulletin  SB  600N-025, 
dated  July  2.  1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  MD  Helicopters  Inc.,  Attn: 
Customer  Support  Division,  5000  E. 
McDowell  Rd.,  Mail  Stop  M615-G048,  Mesa. 
Arizona  85215-9797,  telephone  1-800-388- 
3378  or  480-891-6342.  fax  480-891-6782. 
Copies  may  be  inspected  at  the  FAA,  Office 
of  the  Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd..  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Weishington,  DC. 

(e)  This  amendment  becomes  effective  on 
April  5,  2000. 

Issued  in  Fort  Worth,  Texas,  on  February 
22,  2000, 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  00-4795  Filed  2-29-00;  8:45  am) 

BILUNG  CODE  4910-1  »-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Commodity  Pool  Operators;  Exclusion 
for  Certain  Otherwise  Regulated 
Persons  From  the  Definition  of  the 
Term  "Commodity  Pool  Operator" 

AGENCY:  Commodity  Futiu-es  Trading 
Commission. 
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ACTION:  Proposed  ru  e, 


summary:  The  Comi^odity 
Trading  Commissio 
"CFTC")  is  proposii  g 
by  adding  a  plan  de  ined 
plan  in  Section  3(33) 
Employee  Retirement 
Actofl974("ERIS^ 
Plan")  to  the  empl 
that  the  rule  currency 
be  construed  to  be  c 
The  CFTC  also  is 
technical  conformin  ^ 
the  existing  paragra  ihs 
to  which  this  amendment 
added. 

DATES:  Comments 
change  must  be 
2000. 


Futures 

("Commission"  or 

to  amend  Rule  4.5 

as  a  church 
ofTitlelofthe 
Income  Seciu-ity 
I '  ("Church 
benefit  plans 
provides  shall  not 
ammodity  pools, 
certain 
amendments  to 
under  Rule  4.5 
would  be 


o"ee 


prjposmg  I 


o:i 


the  proposed  rule 
rec^ved  by  March  31, 


ADDRESSES:  Conunepts 
rule  should  be  sent 
Secretary,  Commodity 
Commission,  Three 
1155  21st  Street.  N. 
20581.  Comments 
facsimile  transmission 
5528,  or  by  e-mail 
Reference  should  b€ 
Amendment  to  Rule 
Plans." 


on  the  proposed 
o  Jean  A.  Webb, 

Futures  Trading 
L,afayette  Center, 

Washington,  DC, 

be  sent  by 

to (202) 418- 
secretary@cftc.gov. 
made  to  "Proposed 
4.5  for  Church 


'V 
nay 


INFORM  AT10N 


FOR  FURTHER 

Barbara  S.  Gold,  Assistant 
Counsel,  or  Christoj  ih 
Special  Counsel,  Di  dsion 
and  Markets,  Commod 
Trading  Commissip:  i 
Center.  1155  21st  SUeet 
Washington,  DC,  2Gp81 
(202) 418-5450. 
SUPPLEMENTARY  INFORMATION 

I.  Background 
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business  as  a  CPO  without  being 
registered  as  such.  Part  4  of  the 
Commission's  regulations  ■*  governs  the 
operations  and  activities  of  CPOs, 
through  specific  operational,  disclosure, 
reporting  and  recordkeeping 
requirements  set  forth  in  Subpart  B 
thereof.5  In  particular.  Rule  4.10(d)(1) 
defines  the  term  "pool"  to  mean  "any 
investment  trust,  syndicate  or  similcir 
form  of  enterprise  operated  for  the 
purpose  of  trading  commodity 
interests."^ 

In  connection  with  the  adoption  of 
the  Futures  Trading  Act  of  1982,^  the 
Senate  Committee  on  Agriculture, 
Nutrition,  and  Forestry  (the 
"Committee")  considered  an 
amendment  to  the  Act  that  would  have 
exempted  certain  persons  from  the  CPO 
definition.  In  lieu  of  adopting  such  an 
amendment  to  the  CPO  definition,  the 
Committee  directed  the  Commission  to 
issue  regulations  that  would  have  the 
effect  of  providing  relief  fi-om  regulation 
as  a  CPO  for  certain  otherwise  regulated 
persons.^  Pursuant  to  this  directive,  in 


■'17CFRCh.  I,  Part4(1999). 

■i  See  Rules  4.20  through  4.26.  Part  4  similarly 
governs  the  operations  and  activities  of  commodity 
trading  advisors  ("CTAs").  See  Rules  4.30  through 
4.36. 

*The  term  "commodity  interest"  is  defined  in 
Rule4.10(a)  to  mean: 

(1)  Any  contract  for  the  purchase  or  sale  of  a 
commodity  for  future  delivery:  and 

(2)  Any  contract,  agreement  or  transactions 
subject  to  Commission  regulation  under  section  4c 
or  19  of  the  Act. 

'Pub.  L.  No.  97-444,  96  Stat.  2294  et  seq.  (1983). 

8  See  S.  Rep.  No.  384.  97th  Cong.,  2d  Sess.  79- 
80  (1982).  Specifically,  the  Committee  Report  states: 

The  Committee  beleives,  consistent  with  the 
amendment  offered  by  Chairman  Helms,  that 
certain  entities  are  not  within  the  intent  of  the 
definition  of  the  term  'commodity  pool  operator',  as 
that  term  is  defined  in  the  Act,  unless  these  entities 
have  other  attributes  or  features-which  would 
warrant  their  regulation  as  a  commodity  pool 
operator.  Specifically,  an  entity  regulated  under  the 
Investment  Company  Act  of  1940  or  an  insurance 
company  or  a  bank  or  trust  company  acting  in  its 
fiduciary  capacity  and  subject  to  regulation  by  any 
state  or  ihe  United  States  could  ordinarily  be 
excluded  from  the  definition  of  the  term 
'commodity  pool  operator,'  provided  that  (1)  the 
entity  uses  commodity  futures  contracts  or  options 
thereon  solely  for  hedging  purposes;  (2)  initial 
margin  requirements  or  premiums  for  such  futures 
or  options  contracts  will  never  be  in  excess  of  5 
percent  of  the  fair  market  value  of  the  entity's  assets 
(in  the  case  of  an  investment  company)  or  of  the 
assets  of  anv  trust,  custodial  account  or  other 
separate  unit  of  investment  for  which  the  entity  is 
acting  as  a  fiduciary;  (3)  the  entity  has  not  been  and 
will  not  be.  marketing  participations  to  the  public 
as  or  in  a  commodity  pool  or  otherwise  as  or  in  a 
vehicle  for  trading  in  the  commodities  markets;  and 
(4)  the  entity  will  disclose  to  each  prospective 
participant  the  purpose  of  and  limitations  on  the 
scope  of  the  commodity  futures  or  commodity 
option  trading  it  conducts  for  such  participants. 

Also,  a  defined  benefit  plan  that  is  subject  to  the 
provisions  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  and  is  insured  by  the 
Pension  Benefit  Guaranty  Corporation,  or  any 
fiduciary  thereof,  ordinarily  could  be  excluded  from 


1985  the  Commission  adopted  Rule 
4.5.9 

Rule  4.5  makes  available  an  exclusion 
from  the  definition  of  the  term 
"commodity  pool  operator"  to  certain 
"eligible  persons"  with  respect  to  their 
operation  of  "qualifying  entities"  as 
follows:  investment  companies 
registered  as  such  under  the  Investment 
Company  Act  of  1940;  state-regulated 
insurance  companies  with  respect  to 
their  operation  of  separate  accounts; 
state-or  federally-regulated  financial 
depository  institutions  with  respect  to 
their  operation  of  separate  units  of 
investment;  and  trustees,  named 
fiduciaries  and  employers  of  pension 
plans  subject  to  Title  I  of  ERISA  with 
respect  to  their  operation  of  such 
plans.  1°  To  claim  relief  under  Rule  4.5, 
an  eligible  person  must  file  a  notice  of 
eligibility  with  the  National  Futures 
Association  and  the  CFTC,  which  notice 
must  contain  specified  identifying 
information  and  operating 
representations,  e.g.,  that  the  qualifying 
entity  will:  (1)  Use  commodity  interests 
solely  for  bona  fide  hedging  purposes 
provided,  that  in  addition,  with  respect 
to  speculative  positions,  it  will  not 
commit  more  than  five  percent  of  its 
assets  to  establish  such  positions;  and 
(2)  submit  to  special  calls  fi-om  the 
CFTC  to  demonstrate  compliance  with 
the  operating  criteria  set  forth  in  Rule 
4.5. '1 

Rule  4.5  further  provides  that  certain 
pension  plans  are  not  commodity  pools 
and,  thus,  no  notice  needs  to  be  filed 
and  no  operating  criteria  need  to  be 
followed  for  exclusionary  relief  to  be 
available.!^  Specifically,  Rule  4.5(a)(4) 
states: 

That  for  purposes  of  this  §4.5  the 
following  employee  benefit  plans  shall  not  be 
construed  to  be  pools: 

(i)  A  noncontributory  plan,  whether 
defined  benefit  or  defined  contribution, 
covered  under  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974: 

(ii)  A  contributory  defined  benefit  plan 
covered  under  title  IV  of  the  Employee 


the  definition  of  the  term  "commodity  pool 
operator",  provided  that  its  commodity  futures  (or 
options  on  futures)  trading  activity  is  solely 
incidental  to  the  conduct  of  its  business  as  such  a 
plan  or  as  a  fiduciary  thereof  The  Committee 
understands  that  such  a  plan  and  its  fiduciaries  are 
subject  to  extensive  regulation  under  ERISA. 
Therefore,  while  the  Commission  should  retain 
discretion  in  this  area,  the  Committee  believes  that, 
unless-otherwise  inappropriate,  exemption  by  rule, 
regulation,  or  order  from  commodity  pool  operator 
registration  aud  related  requirements,  other  than 
antifraud  provisions,  should  generally  be  granted  to 
these  classes  of  entities. 

«50  FR  15868  (Apr.  23,  1985);  amended  58  FR 
6371  ()an.  28,  1993):  58  FR  43791  (Aug.  18,  1993). 

'"Rules  4.5(a)  and  (b). 

"Rules  4.5(c)  through  (0. 

"The  operators  of  these  "non-pools,"  then,  are 
not  subject  to  Rules  4.5(c)  through  (f). 
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Retirement  Income  Security  Act  of  1974; 
Provided,  however,  That  with  respect  to  any 
such  plan  to  which  an  employee  may 
voluntarily  contribute,  no  portion  of  an 
employee's  contribution  is  committed  as 
margin  or  premiums  for  futures  or  options 
contracts;  and 

(iii)  A  plan  defined  as  a  governmental  plan 
in  section  3(32)  of  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

(iv)  Any  employee  welfare  benefit  plan  that 
is  subject  to  the  fiduciary  responsibility 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974. 

With  respect  to  Rule  4.5(a)(4)(iii)  in 
particular,  it  should  be  noted  that  these 
governmental  plans  are  exempted  from 
Titles  I  and  IV  of  ERISA,"  which 
concern,  respectively,  the  protection  of 
employee  rights  [e.g..  disclosure  and 
reporting)  and  the  fiduciary 
responsibility  provisions  of  ERISA.  In 
adopting  Rule  4.5(a)(4)(iii)  the 
Commission  stated  that — 

[it]  agrees  with  those  commenters  who 
contended  that  governmental  pension  plans 
are  not  appropriate  subjects  for  regulation 
and,  therefore,  that  they  need  not  qualify  for 
any  exclusion  from  such  regulation.  As  was 
stated  in  connection  with  excluding  such 
plans  from  coverage  under  ERISA: 

State  and  local  governments  must  be 
allowed  to  make  their  own  determination  of 
the  best  method  to  protect  the  pension  rights 
of  municipal  employees.  These  are  questions 
of  state  and  local  sovereignty  and  the  Federal 
government  should  not  interfere.'* 

B.  Church  Plans 

Section  3{33){A)  of  ERISA  defines  the 
term  "chiu-ch  plan"  to  mean  "a  plan 
established  and  maintained  *  *  *  by  a 
chiuch  or  by  a  convention  or  association 
of  churches  which  is  exempt  from  tax 
imder  section  501  of  title  26."  is 


"  29  U.S.C.  1001  (1994  and  Supp.  ID  1997))  and 
1301  (1994),  respectively. 

"50  FR  15868  at  15873,  citing  I  Legislative 
History  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  97th  Cong.,  2d  Sess.  224 
(Coram.  Print  1976). 

'=  Specifically,  Section  3(33)(A)  of  ERISA  sUtes: 

The  term  "church  plan"  means  a  plan  established 
and  maintained  (to  the  extent  required  in  clause  (ii) 
of  subparagraph  (B))  for  its  employees  (or  their 
beneficiaries)  by  a  church  or  by  a  convention  or 
association  of  churches  which  is  exempt  from  tax 
under  section  501  of  title  26. 

Section  3(33)(B)(ii)  of  ERISA  generally  provides 
that  a  plan  is  not  a  "church  plan"  if  less  than 
substantially  all  of  the  individuals  included  in  the 
plan  are  individuals  described  in  Section  3(33)(A), 
set  forth  above,  or  in  Section  3(33)(C),  which 
provides  in  relevant  part  that: 

(i)  A  plan  established  and  maintained  for  its 
employees  (or  their  beneficiaries)  by  a  church  or  by 
a  convention  or  association  of  churches  includes  a 
plan  maintained  by  an  organization,  whether  a  civil 
law  corporation  or  otherwise,  the  principal  purpose 
or  function  of  which  is  the  administration  or 
funding  of  a  plan  or  program  for  the  provision  of 
retirement  benefits  or  welfare  benefits,  or  both,  for 
the  employees  of  a  church  or  a  convention  or 
association  of  churches,  if  such  organization  is 
controlled  by  or  associated  with  a  church  or  a 
convention  or  association  of  churches. 


However,  a  plan  that  is  a  Church  Plan 
is  exempted  from  Titles  I  and  IV  of 
ERISA,  provided  that  the  Church  Plan 
does  not  elect  under  Section  410(d)  of 
Title  26 1^  to  be  subject  to  certain 
provisions  of  ERISA  from  which  it  is 
otherwise  exempt — e.g..  participation, 
vesting  and  funding  provisions.  The 
purpose  of  this  exemption  was  "to  avoid 
excessive  Government  entanglement 
with  religion  in  violation  of  the  First 
Amendment  to  the  Constitution."  '^  In 
drafting  ERISA,  "Congress  recognized 
that  there  were  serious  Constitutional 
objections  to  subjecting  the  churches, 
through  their  plans,  to  the  examination 
of  books  and  records  and  possible  levy 
on  church  property  to  satisfy  plan 
liabilities.  As  a  consequence,  'church 
plans'  were  excluded  from  the  purview 
of  ERISA." '8 

As  stated  above,  Rule  4.5(a)(4)  makes 
an  exclusion  from  the  CPO  definition 
available  to  the  operators  of  pension 
plans  that  are  subject  to  Title  I  of  ERISA. 
Chiuch  Plans,  however,  are  not  so 
subject.  As  also  stated  above,  Rules 
4.5{a)(4)(i)  through  (iv)  provide  that 
certain  pension  plans  shall  not  be 
deemed  to  be  commodity  pools — e.g..  a 
plan  defined  as  a  "governmental  plan" 


(ti)  The  term  employee  of  a  church  or  a 
convention  or  association  of  churches  includes — 

(I)  a  duly  ordained,  commissioned,  or  licensed 
minister  of  a  church  in  the  exercise  of  his  ministry, 
regardless  of  the  source  of  his  compensation; 

(II)  an  employee  of  an  organization,  whether  a 
civil  law  corporation  or  otherwise,  which  is  exempt 
from  tax  under  section  51  of  title  26  and  which  is 
controlled  by  or  associated  with  a  church  or  a 
convention  or  association  of  churches:  and 

(lU)  an  individual  described  in  clause  (v). 

(iii)  A  church  or  a  convention  or  association  of 
churches  which  is  exempt  from  tax  under  section 
501  of  title  26  shall  be  deemed  the  employer  of  any 
individual  included  as  an  employee  under  clause 
(ii). 

(iv)  An  organization,  whether  a  civil  law 
corporation  or  otherwise,  is  associated  with  a 
church  or  a  convention  or  association  of  churches 
if  it  shares  common  religious  bonds  and  convictions 
with  that  Church  or  convention  or  association  of 
churches. 

26  U.S.C.  501(c)  (1994)  provides  in  relevant  part 
that  the  following  organizations  are  exempt  from 
federal  income  taxation: 

(3)  Corporations,  and  any  community  chest,  fund, 
or  foundation,  organized  and  operated  exclusively 
for  religious,  charitable,  scientific,  testing  for  public 
safety,  literary,  or  educational  purposes  *   *   *  no 
part  of  the  net  earnings  of  which  inures  to  the 
benefit  of  any  private  shareholder  or  individual,  no 
substantial  part  of  the  activities  of  which  is  carrying 
on  propaganda,  or  otherwise  attempting,  to 
influence  legislation  (except  as  otherwise  provided 
*   *   *)  and  which  does  not  participate  in.  or 
intervene  in  (including  the  publishing  or 
distributing  of  statements),  any  political  campaign 
on  behalf  of  (or  in  opposition  to)  any  candidate  for 
public  office. 

'8  26  U.S.C.  410(d)  1994). 

''124  Cong.  Rec.  12,108  (1998). 

'«  Hearings  on  S.  209,  Etc.  Before  the  Subcomm. 
on  Private  Pension  Plans  and  Employee  Fringe 
Benefits  of  the  Senate  Comm.  on  Finance,  96th 
Cong..  1st  Sess.  364  (1979). 


in  Section  3(32)  of  ERISA— but  these 
rules  do  not  provide  for  Church  Plans. 
Thus,  imder  existing  Rule  4.5  the 
operators  of  Church  Plans  are  not  among 
the  eligible  persons  who  may  claim  an 
exclusion  from  the  CPO  definition  and 
Church  Plans  are  not  among  the  pension 
plans  that  are  deemed  not  to  be 
commodity  pools. 

n.  The  Proposed  Amendments  to  Rule 
4.5 

A.  The  Substantive  Amendment:  Church 
Plans  Deemed  Not  To  Be  Commodity 
Pools 

In  connection  with  its  adoption  of 
Rule  4.5  the  Commission  stated: 

Whether  any  other  pension  plan  not 
specified  in  §4.5  merits  such  relief  as  the 
rule  provides,  or  any  other  regulatory  relief, 
remains  to  be  determined  on  a  case-by-case 
basis  in  light  of  the  facts  particular  to  such 
plan — e.g.,  whether,  and  to  what  extent,  the 
operations  of  such  plan  are  subject  to  other 
regulation.  As  explained  above,  the 
Commission  intends  that  its  staff  shall  issue 
such  determinations.  The  Commission 
further  intends  that,  as  it  gains  experience  in 
this  area,  it  will  reevaluate  this  aspect  of  the 
nile.'s 

Accordingly,  after  the  adoption  of 
Rule  4.5,  Commission  staff  issued 
several  CPO  registration  no-action 
letters  to  the  operators  of  pension  plans 
defined  as  Church  Plans  in  response  to 
requests  for  those  positions. 2°  Staff 
issued  those  letters  based  upon,  among 
other  things,  the  requesters' 
explanations,  as  stated  above,  of 
Congress'  reasons  for  exempting  (]hurch 
Plans  from  Titles  I  and  IV  of  ERISA  in 
connection  with  its  adoption  of 
ERISA — i.e.,  to  avoid  excessive 
Government  entanglement  in  religion  in 
violation  of  the  First  Amendment  to  the 
Constitution.  As  also  stated  above, 
Titles  I  and  IV  concern,  respectively,  the 
protection  of  employee  rights  [e.g., 
disclosure  and  reporting)  and  fiduciary 
responsibility  provisions  of  ERISA. 

Commission  staff  subsequently  has 
received  further  requests  from  the 
operators  of  other  Church  Plans  for  a  no- 
action  position  with  respect  to  CPO 
registration  under  Section  4m(l)  of  the 
Act.  21  In  support  of  this  no-action 
position,  one  of  the  requesters  stated 
that  in  connection  with  the  adoption  of 


'«50  FR  15868  at  15873-74 

2° See,  e.g..  Unpublished  letter  dated  July  30. 
1990;  CFTC  Staff  Interpretative  Letter  No.  87-11, 
[1987-90  Transfer  Binder)  Comm  Fut.  L.  Rep 
(CCH)  1 24,019  (December  4.  1987).  In  each  letter 
the  staff  stated  that  it  would  not  recommend 
enforcement  action  to  the  Commission  if  the 
operator  of  the  Church  Plan  at  issue  did  not  register 
as  a  CPO  under  Section  4m(l)  of  the  Act. 

"  Letters  to  the  Director  of  the  Division  of 
Trading  and  Markets  dated  November  20,  1998  and 
July  11,1997. 
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ERISA  Congress  exj  ressed  the  concern 
that— 

the  examinations  of  be  oks  and  records  that 
may  be  required  in  an  '  particular  case  as  part 
of  the  careful  and  resp  3nsible  administration 
of  the  insurance  systei  i  might  be  regarded  as 
an  unjustified  invasio  i  of  the  confidential 
relationship  that  is  be  ieved  to  be  appropriate 
with  regard  to  church(  s  and  their  religious 
activities.  Sen.  Rep.  9:  -383,  93rd  Cong..  2d 
Sess.  1974-3  C.B.  Sup  ).  160. 

This  requester  fui  ther  noted  that  in 
connection  with  the  adoption  of  the 
National  Securities  ^kdarkets 
Improvement  Act  o   1996,--  Congress 
adopted  new  Sectioi  3(c){14)  of  the 
Investment  Compan  y  Act  of  1940 
("ICA"),  which  specifically  provides 
that  church  plans  aj  b  not  investment 
companies  under  th  b  ICA  and  therefore 
that  they  are  not  sul  ject  to  registration 
under  the  ICA.-"" 

While  the  issuanc  e  of  another  CPO 
registration  no-actic  n  letter  to  the 
operator  of  a  Churcl  Plan  would  be 


consistent  with  pasi 


Commission  believe  s  at  this  time  that 


this  practice  should 


through  an  amendrr  ent  to  Rule  4.5.  As 
the  Commission  art  culated  in 


connection  with  its 
Rule  140.99,  it  now 


extent  practicable,  1 3  handle  repetitive 
requests  such  as  the  se  through 


commission  is 
Rule  4.5  by  adding 
existing  employee 


rulemaking.  2-* 

Accordingly,  the 
proposing  to  amenc 
Church  Plans  to  the 
benefit  plans  in  Rul  j  4.5(a)(4)  that 
"shall  not  be  constraed  to  be  pools," 
and  for  which  no  n(  tice  needs  to  be 
filed  and  no  operati  ag  criteria  need  to 
be  followed  for  exc!  usionary  relief  to  be 
available.  Specified  ly,  the  Commission 


is  proposing  to  add 


)i 


[le  son 


22  Pub.  L.  No.  104-290 
2M5  U.S.C.  80a-3(c)(l 
Specifically.  Section  3(c 
"church  plan"  described 
investment  company  if: 
part  of  the  assets  may  be 
purposes  other  than  the 
participants  or  beneficis 
account  that  is — 

(A)  established  by  a 
establish  and  maintain 
414(e|of  title26:and 

(B)  substantially  all  of 
consist  of — 
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4.5(a)(4){v)  that  will  contain  this  Church 
Plan  exclusion.  However,  just  as  ERISA 
restricts  the  exclusion  of  Church  Plans 
from  coverage  under  Title  I  and  Title  IV 
of  that  statute  to  Church  Plans  with 
respect  to  which  no  election  has  been 
made  under  Section  410(d)  of  Title  26, 
proposed  Rule  4.5(a)(4)(v)  similarly 
would  restrict  its  exclusion  to  Church 
Plans  with  respect  to  which  no  election 
has  been  made  under  Section  410(d). ^^ 

In  making  this  proposal  to  include 
Church  Plans  among  those  employee 
benefit  plans  that  shall  not  be  construed 
to  be  pools  under  Rule  4.5(a)(4),  the 
Commission  notes  that  the  basis  for  its 
action  would  be  similar  to  its  rationale 
for  providing  in  Rule  4.5(a)(4)(iii)  that 
state  and  local  government  pension 
plans  shall  not  be  construed  to  be  pools. 
As  stated  above.  Congress  exempted 
from  Titles  I  and  IV  of  ERISA:  (1) 
Governmental  plans,  to  avoid  Federal 
interference  with  these  questions  of 
state  and  local  sovereignty;  and  (2) 
Church  Plans,  to  avoid  excessive 
Federal  entanglement  with  religion  in 
violation  of  the  first  amendment  to  the 
Constitution.  The  Commission  further 
notes  that  the  proposal  would  be 
broader  than  the  CPO  registration  no- 
action  positions  that  its  staff  previously 
has  issued  to  the  operators  of  Church 
Plans. -•'  Also,  under  this  proposal  the 
operators  of  Church  Plans  would  not 
need  to  file  a  Notice  of  Eligibility  to 
claim  relief  and  they  would  not  need  to 
restrict  their  Plans'  activities  to  the 
operating  criteria  of  Rule  4.5(c).  The 


25  As  stated  above,  a  Church  Plan  is  exempted 
from  Titles  1  and  IV  of  ERISA,  provided  the  Church 
Plan  does  not  elect  under  Section  410(d)  of  Title  26 
to  be  subject  to  certain  provisions  of  ERISA  from 
which  if  is  otherwise  exempt — e.g.,  participation, 
vesting  and  funding  provisions. 

2<*  If  a  collective  investment  vehicle  (such  as  a 
Church  Plan)  is  not  Commodity  pool,  (he 
oopeprator  of  the  vehicle  would  not  be  a  CPO.  The 
operator  would  nonetheless  be  a  person  for  all  other 
purposes  of  the  Act  and  CFTC  rules — e.g..  it  would 
be  subject  to  the  general  antifraud  provisions  of 
section  4b  of  the  Act.  7  IJ.S.C.  6b  (1994),  and  to  the 
large  trader  reporting  requirements  of  Part  18  of  the 
reg\ila!!ons.  If  a  collective  investment  vehicle  is  a 
pool,  in  addition  to  being  a  person  for  the  purposes 
of  the  Act  and  the  rules,  its  operator  w6ul(l  be  a 
CPO  subject  to  all  provisions  of  the  Act  and 
Commission  rules  applicable  to  CPOs  regardless  of 
registration  status — e.g.,  to  the  special  antifraud 
provisions  for  CPOs  (and  CTAs)  in  section  40  of  the 
Act.  70  II.S.C.  60  (1994),  the  operational 
requirements  for  CPOs  in  Rule  4.20  and  the 
advertising  requirements  for  CPOs  (and  CTAs)  in 
Rule  4.41. 

In  this  regard,  the  Commission  wishes  to 
emphasize  that  the  status  of  a  collective  investment 
vehicle  as  a  pool  or  a  "non-pool"  does  not  affect 
the  registration  or  Part  4  requirements  of  any  CTA 
to  the  vehicle.  But  see  Rule  4.14(a)(8),  which  makes 
available  an  exemption  from  CTA  registration  to 
certain  registered  investment  advisers  who,  among 
other  things,  provide  commodity  interest  trading 
advice  to  Rule  4.5  trading  vehicles  in  a  manner 
solely  incidental  to  their  business  of  providing 
.securities  advice  to  those  vehicles. 


Commission  believes  the  breadth  of  its 
proposal  is  appropriate  in  light  of 
Congress'  rationale  in  excluding  Church 
Plans  from  coverage  under  Titles  I  and 
IV  of  ERISA.  The  Commission 
nonetheless  requests  comment  on 
whether  rather  than  adding  Church 
Plans  to  the  list  of  plans  that  should  not 
be  construed  to  be  a  pool  as  proposed, 
the  Commission  should  include  the 
operator  of  a  Church  Plan  as  an  eligible 
person  who  may  claim  an  exclusion 
from  the  CPO  definition.  The 
Commission  also  requests  comment  on 
whether  relief  under  Rule  4.5  should  be 
available  solely  to  those  Church  Plans 
that  have  not  made  an  election  under 
Section  414(e)  of  the  IRC  to  be  subject 
to  certain  provision  of  ERISA. 

B.  The  Technical  Amendments: 
Conforming  the  Rule 

When  the  Commission  initially 
adopted  Rule  4.5  there  were  three  types 
of  pension  plans  that  Rule  4.5(a)(4) 
stated  "shall  not  be  construed  to  be 
pools":  the  plans  set  forth  in  paragraphs 
(a)(4)(i);  (a)(4)(ii);  and  (a)(4)(iii)  of  the 
rule.^^  The  Commission  subsequently 
amended  Rule  4.5  to  add  in  new 
paragraph  {a)(4)(iv)  another  type  of 
pension  plan  that  would  not  be 
construed  to  be  a  pool.^s  However,  the 
Commission  did  not  at  that  time 
concurrently  conform  the  punctuation 
of  the  rule.  Moreover,  if  the  proposed 
substantive  amendment  to  Rule  4.5  for 
Church  Plans  is  adopted,  the  rule 
further  will  have  to  be  amended  to 
accommodate  grammatically  this  new 
paragraph. 

Accordingly,  the  Commission  also  is 
proposing  certain  technical,  conforming 
amendments  to  Rule  4.5.  Specifically, 
the  Commission  is  proposing  to  amend 
Rule  4,5  by  removing  the  word  "and"  at 
the  end  of  existing  paragraph  (a)(4){ii), 
by  removing  the  period  and  adding  a 
semi-colon  at  the  end  of  existing 
paragraph  {a)(4)(iii),  and  by  removing 
the  period  and  adding  a  semi-colon  and 
the  word  "and"  at  the  end  of  existing 
paragraph  (a)(4){iv).  The  text  of  each  of 
the  foregoing  paragraphs  under  Rule  4.5 
would  remain  intact. 

III.  Related  Matters 

A.  Paperwork  Reduction  Act 

When  publishing- proposed  rules,  the 
Paperwork  Reduction  Act  of  1995  (the 
"PRA")  ^^  imposes  certain  requirements 
on  Federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA.  In 


2'.50FR  15868. 
2«58FR  43791. 
z"44  ll.S.C.  3501  ftsaq.  (Supp.  II  1996). 
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compliance  with  the  PRA,  the 
Commission  previously  has  submitted 
Rule  4.5  in  proposed  form  and  its 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  has  approved 
the  collection  of  information  of  which 
this  proposed  rule  is  a  part  through 
September  30,  2001,  OMB  Control 
Number  3038-0005;  Rules  Relating  to 
the  Operations  and  Activities  of 
Commodity  Pool  Operators  and 
Commodity  Trading  Advisors  and  to 
Monthly  Reporting  by  Futures 
Commission  Merchants.  While  this 
proposed  rule  has  no  burden,  the  group 
of  rules  (3038-0005)  of  which  it  is  a  part 
has  the  following  burden: 

Average  Burden  Hours  Per  Response: 
7.49. 

Number  of  Respondents:  6,949. 

Frequency  of  Response:  Monthly, 
Quarterly,  Annually,  On  Occasion. 

Copies  of  the  OMB  approved 
information  collection  package 
associated  with  this  rule  are  available 
from  the  Desk  Officer,  CFTC,  Office  of 
Management  and  Budget,  Room  10202, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340. 

B.  Regulatory  Flexibility  Act 

y  The  Regulatory  Flexibility  Act 
("RFA")  ^°  requires  each  federal  agency 
to  consider  in  the  course  of  proposing 
substantive  rules  the  effect  of  those 
rules  on  small  entities.  The  definitions 
of  small  entities  that  the  Commission 
has  established  for  this  purpose  do  not 
address  the  persons  and  qualifying 
entities  set  forth  in  Rule  4.5  because,  by 
the  very  nature  of  the  rule,  the 
operations  and  activities  of  such 
persons  and  entities  generally  are 
regulated  by  Federal  and  State 
authorities  other  than  the  Commission. 
Assuming,  arguendo,  that  church  plans 
would  be  small  entities  for  purposes  of 
the  RFA,  the  Commission  believes  that 
the  proposed  amendment  to  Rule  4.5 
would  not  have  a  significant  economic 
impact  on  them  because  it  would  not 
require  the  filing  of  a  notice  containing 
specified  operating  criteria  with  the 
Commission  to  claim  the  relief  available 
under  proposed  Rule  4.5(a)(4)(v). 
Moreover,  the  Commission  notes  that 
the  proposed  amendment  potentially 
would  relieve  a  greater  number  of 
persons  (i.e.,  the  operators  of  Church 
Plans)  from  the  requirement  to  register 
as  a  CPO  and  from  the  disclosure, 
reporting  and  recordkeeping 


requirements  applicable  to  registered 
CPOs. 

Accordingly,  the  Chairman,  on  behalf 
of  the  Commission,  certifies  pursuant  to 
Section  3(a)  of  the  RFA  '^  that  the 
proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  17  CFR  Part  4 

Commodity  pool  operators, 
Commodity  futures. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  la(4),  4k,  4/,  4m,  4n, 
4o  and  8a,  7  U.S.C.  la(4),  6k,  6l,  6m.  6n. 
6o  and  12a,  the  Commission  hereby 
proposes  to  amend  Chapter  I  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1 .  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2,  4.  6b,  6c,  6/,  6ni. 
6n,  6o.  12aand  23. 

2.  In  §4.5,  in  paragraph  (a)(4) 
introductory  text,  the  proviso  text  is 
republished  and  paragraph  (a)(4)  is 
proposed  to  be  amended  by  removing 
the  word  "and"  at  the  end  of  paragraph 
(a)(4)(ii),  by  removing  the  period  and 
adding  a  semi-colon  at  the  end  of 
paragraph  (a)(4)(iii),  by  removing  the 
period  and  adding  a  semi-colon  and  the 
word  "and"  at  the  end  of  paragraph 
(a)(4){iv),  and  by  adding  a  new 
paragraph  (a)(4)(v),  to  read  as  follows: 

§  4.5    Exclusion  for  certain  otherwise 
regulated  persons  from  the  definition  of  the 
term  "commodity  pool  operator." 

(a)  *   *   * 

(4)  *  *  *  Provided,  however.  That  for 
purposes  of  this  §4.5  the  following 
employee  benefit  plans  shall  not  be 
construed  to  be  pools: 
***** 

(v)  A  plan  defined  as  a  church  plan 
in  Section  3(33)  of  title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  with  respect  to  which  no 
election  has  been  made  under  26  U.S.C. 
410(d). 


Issued  in  Washington,  DC  on  February  22. 
2000.  by  the  Commission. 

Jean  A.  Webb, 

Secretary-  of  the  Commission. 

|FR  Doi:.  00-4747  Filed  2-29-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  127, 154, 155, 159, 164, 
and  183 

46  CFR  Parts  28.  30,  32,  34,  35,  38,  39, 
54,  56,  58,  61 ,  63,  76,  77,  78,  92,  95,  96, 
97,  105, 108,  109, 110,  111,  114, 119, 
125, 151,  153, 154,  160,  161,  162, 163, 
164, 170, 174, 175. 182, 190, 193, 195. 
and  199 

[USCG-1 999-51 51] 

RIN2115-AF80 

Update  of  Standards  From  the 
American  Society  for  Testing  and 
Materials  (ASTM) 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  On  December  1. 1999,  the 
Coast  Guard  published  a  direct  final 
rule  [64  FR  67170].  This  rule  notified 
the  public  of  our  intent  to  amend  Titles 
33  and  46.  Code  of  Federal  Regulations, 
to  render  current  the  standards 
incorporated  by  reference  from  ASTM. 
We  have  not  received  an  adverse 
comment,  or  notice  of  intent  to  submit 
an  adverse  comment,  objecting  to  this 
rule.  Therefore,  this  rule  will  go  into 
effect  as  scheduled. 

DATES:  The  direct  final  rule  is,  as  we 
said  it  would  be,  effective  on  February' 
29,  2000.  The  incorporation  by  reference 
of  publications  in  this  rule  was 
approved  by  the  Director  of  the  Federal 
Register  to  be  effective  on  February  29, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  call  Ms.  Janet 
Walton,  Office  of  Standards,  Evaluation 
and  Development  (G-MSR).  U.S.  Coast 
Guard,  telephone  202-267-0257. 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Comments 

The  Coast  Guard  received  no 
comments  in  response  to  the  direct  final 
rule.  Therefore,  this  rule  will  go  into 
effect  as  scheduled. 

Dated:  February  24.  2000. 
Joseph  J.  Angelo. 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
IFR  Do(    00-4806  Filed  2-29-00:  8:45  ami 
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AGENCY 


40  CFR  Part  52 

[CA  231 -0206a;  FRLf6540-€] 


Approval  and  Proi  fiulgatlon  of 
Implementation  PIfins 
Implementation 
Coast  Air  Quality 


;  California  State 
Revision,  South 
Management  District 


Plan 


agency:  Environmpntal  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


lementati  on 
fro  n 
Manag  ;ment 
a) 


summary:  EPA  is 
action  on  a  revisio 
State  Impl 
concerns  a  rule 
Air  Quality 
(SCAQMD).  This 
incorporate  this  ru 
approved  SIP.  The 
approving  this  rule 
emissions  of  volati 
compounds  (VOCs 
sulfide  (H;S)  in 
requirements  of  th 
amended  in  1990 
revised  rule  contro 
emissions  from  re: 
producing  devices 
EPA  is  finalizing 
revision  into  the 
provisions  of  the 
action  on  SIP 
national  primary- 
air  quality  stand 
requirements  for 

This  direct  final 
incorporate  this  ru 
approved  SIP  and 
sanctions  and 
Plan  clocks,  which 
August  14.  1998 
final  limited 
submittal  of  a 
Rule. 


re  :eives  : 


tir  lely 


,<T  : 


te  1 
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PROTECTION 
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End 


(AIR-4).  Air 
Environmental 
y.  Region  IX,  75 


Hawrthome  Street,  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building. 

1200  Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento.  CA  95812 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  (415)  744-1135. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
California  SIP  is  SCAQMD  Rule  465, 
Refinery  Vacuum-Producing  Devices 
and  Systems.  This  rule  was  submitted 
by  the  California  Air  Resources  Board 
(CARB)  to  EPA  on  October  29.  1999. 

II.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
SCAQMD.  43  FR  8964,  40  CFR  81.305. 
On  May  26,  1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
the  SCAQMD's  portion  of  the  California 
SIP  was  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671g. 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  estabUshed  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172  (b) 
as  interpreted  in  pre-amendment 
guidance. '  EPA's  SIP-Call  used  that 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
posl-1987  ozone  and  carbon  monoxide  policy  that 


guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  SCAQMD  is  classified  as  extreme 
for  ozone  2;  therefore,  this  area  was 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15,  1991  deadline. 

This  document  addresses  EPA's  direct 
final  action  for  SCAQMD  Rule  465, 
Refinery  Vacuum-Producing  Devices 
and  Systems.  SCAQMD  adopted  Rule 
465  on  August  13,  1999.  This  rule  was 
submitted  by  the  CARB  on  October  29, 
1999  and  was  found  to  be  complete  on 
December  16. 1999  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  5 1 ,  appendix  V  ^  and  is 
being  finalized  for  approval  into  the  SIP. 

Rule  465  controls  the  emission  of 
VOCs  and  H2S  from  refinery  vacuum- 
producing  devices  and  systems.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  This  rule  was 
originally  adopted  as  part  of  SCAQMD's 
effort  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  Control  of  H2S  is  not 
required  for  purposes  of  the  SIP, 
because  H2S  is  not  a  criteria  air 
pollutant.  The  following  is  EPA's 
evaluation  and  final  action  for  this  rule. 

ni.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 


concern  RACT.  52  FR  45044  (November  24,  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiericies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
document"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  SCAQMD  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  56  FR  56694 
(November  6,  1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 
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For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPAs  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  R,\CT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  this 
rule  is  entitled.  "Control  of  Refinery 
Vacuum-Producing  Systems, 
Wastewater  Separators,  and  Process 
Unit  Turnarounds,"  EPA  450/2-77-025. 
Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  1.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

On  August  14,  1998,  EPA  granted 
limited  approval  and  limited 
disapproval  to  a  version  of  Rule  465  that 
had  been  adopted  bv  SCAQMD  on 
November  1,  1991.  SCAQMD  Rule  465 
as  adopted  on  August  13.  1999  includes 
the  following  significant  changes  from 
the  current  SIP: 

•  SCAQMD  deleted  the  listing  of 
exempt  compounds  and  referenced 
SCAQMD  Rule  102.  which  correctly 
does  not  list  carbon  tetrachloride  as  an 
exempt  compound. 

•  SCAQMD  eliminated  the 
requirement  to  reduce  VOC  emissions 
from  vacuum-producing  devices  or 
systems  by  at  least  90%  and  the 
requirement  to  limit  exhaust  gases  from 
vacuum-producing  devices  or  systems 
to  not  exceed  800  ppm  of  sulfur 
compounds  expressed  as  H2S. 

•  SCAQMD  replaced  the  above 
requirements  with  a  requirement  to 
continuously  collect  exhaust  gases  from 
vacuum-producing  devices  or  systems 
and  add  them  to  a  fuel  gas  system  or 
combustion  device  that  is  approved  and 
permitted.  Fuel  gas  systems  (with         > 
subsequent  combustion)  and 
combustion  devices  will  achieve 
significantly  greater  than  90%  VOC 
emissions  removal  from  the  exhaust 
gases.  The  use  of  other  control  devices, 
such  as  carbon  absorbers,  is  no  longer 
allowed  under  this  rule. 

•  SCAQMD  removed  test  methods 
associated  with  the  deleted  emission 
limits.  Compliance  is  now  being 
determined  by  visual  inspection  of  the 
valves,  flanges,  and  piping  for  leaks  to 
the  ambient  air.  Inspection  and 
recordkeeping  for  valves  and  flanges  is 
regulated  by  SCAQMD  Rule  466.1 . 
Valves  and  Flanges. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 


with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  SCAQMD  Rule 
465.  Refinery  Vacuum-Producing 
Devices  or  Systems,  is  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

This  approval  action  will  incorporate 
this  rule  into  the  federally  approved  SIP 
and  also  stop  the  sanctions  process  and 
Federal  Implementation  Plan  clock, 
which  were  started  on  August  14,  1998. 
when  a  limited  disapproval  action  was 
published  in  the  Federal  Register.  63  FR 
43627. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  ser\'e  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  May  1,  2000 
without  further  notice  unless  the 
Agencv  receives  adverse  comments  by 
March'31,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal,  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  is  effective  on  May 
1,  2000  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulator}'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulator}'  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requir  ?ments  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 


For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various- 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997).  because  if  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary'  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  472^.  Februarv'  7,  1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessar>' 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
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required  infonnati(  n  to  the  U.S.  Senate, 
the  U.S.  House  of  F  epresentatives,  and 
the  Comptroller  Ge  leral  of  the  United 
States  prior  to  publ  ication  of  the  rule  in 
the  Federal  Registc  r.  A  major  rule 
cannot  take  effect  until  60  days  after  it 


is  published  in  the 
This  action  is  not  a 
defined  by  5  U.S.C 


Federal  Register. 

"major  rule"  as 
804(2). 


Under  section  3C  7(b)(1)  of  the  Clean 
Air  Act,  petitions  f  )r  judicial  review  of 


this  action  must  be 


States  Court  of  Apj  eals  for  the 


appropriate  circuit 


Filing  a  petition  fo;  reconsideration  by 
the  Administrator  i  »f  this  final  rule  does 
not  affect  the  finali  ty  of  this  rule  for  the 
purposes  of  judicia  1  review  nor  does  it 


extend  the  time  wi 
for  judicial  review 
shall  not  postpone 
such  rule  or  action 
be  challenged  later 


hin  which  a  petition 
may  be  filed,  and 
the  effectiveness  of 
This  action  may  not 
in  proceedings  to 


enforce  its  requirei  lents.  (See  section 
307(b)(2).) 

List  of  Subjects  in  4o  CFR  Part  52 


Environmental 
pollution  control. 
Incorporation  by 
Intergovernmental 
Reporting  and  recc  rdkeeping 
requirements.  Volatile  organic 
compound. 

Dated:  February  111  2000 
Felicia  Marcus, 

Regional  Administra  or.  Region  IX. 


Part  52,  Chapter 
of  Federal 
follows: 


PART  52— {AMEN  )ED] 


1.  The  authority 
continues  to  read 


Authority:  42  US 

Subpart  F — Caiifohiia 

2.  Section  52.22  )  is  amended  by 


adding  paragraph 
as  follows 


filed  in  the  United 


by  May  1,2000. 


p  rotection.  Air 
lydrocarbons, 

n  ference, 
relations.  Ozone, 


I,  Title  40  of  the  Code 
Regulati  ons  is  amended  as 


citation  for  Part  52 
follows: 


<s 


1  7401  et  seq. 


c)(270)(i)(C)(I)toread 


§  52.220    Identificalfon  of  plan. 

*  •         *         * 

(c)*   *  * 
(270)*   *    * 

(i)*   *   * 

(C)  South  Coast  kir  Quality 
Management  Disti  ict. 

(1)  Amended  Ri  le  465,  adopted  on 
August  13,  1999. 

*  *        *        I 

[FR  Doc.  00-4778  Filed  2-29-00;  8:45  am] 

BILLING  COO€  6560-SO-l ' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300972;  FRL-6490-91 
RIN  2070-AB78 

Dimethyl  Silicone  Polymer  With  Silica; 
Silane,  Dichloromethyi-,  Reaction 
Product  With  Silica; 
Hexamethyldisilizane,  Reaction 
Product  With  Silica;  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  polymers 
dimethyl  silicone  polymer  with  silica; 
silane,  dichloromethyi-,  reaction 
product  with  silica:  and 
hexamethyldisilizane,  reaction  product 
with  silica  when  used  as  inert 
ingredients  in  growing  crops,  when 
applied  to  raw  agricultural  commodities 
after  harvest,  or  to  animals.  Cabot 
Corporation  submitted  petitions  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  dimethyl  silicone 
polymer  with  silica;  silane, 
dichloromethyi-,  reaction  product  with 
silica;  and  hexamethyldisilizane, 
reaction  product  with  silica. 
DATES:  This  regulation  is  effective 
March  1.  2000.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-300972,  must  be 
received  by  EPA  on  or  before  May  1 , 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  XI.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300972  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Vera  Soltero,  Registration  Division 
{7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Peimsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  308-9359  and  e-mail 
address;  soltero.vera@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu-al  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  hsted  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Infonnation,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi-om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wwrw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300972.  The  official  record 
consists  of  the  docimients  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
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does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  25, 
1999  (64  FR  46378)  (FRL~6096-1),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  (Public  Law  104-170) 
announcing  the  filing  of  pesticide 
tolerance  petitions  by  Cabot 
Corporation,  1557  Concord  Road, 
Billerica,  MA  01821.  This  notice 
included  a  sununary  of  the  petitions 
prepared  by  the  petitioner.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.1001(c)  and  (e)  be  amended  by 
establishing  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  dimethyl  silicone  polymer  with 
silica.  CAS  No.  67762-90-7,  PP  9E6017; 
silane,  dichloromethyl-,  reaction 
product  with  sihca,  CAS  No.  68611-44- 
8,  PP  9E6018;  and 

hexamethyldisilizane,  reaction  product 
with  silica,  CAS  No.  68909-20-6,  PP 
9E6019. 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(c)(2)(A){ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
from  the  requirement  of  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..."  and  specifies  factors  EPA  is 


to  consider  in  establishing  an 
exemption. 

m.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

rv.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjunction  with 
possible  exposure  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occur  as  a  result  of  pesticide  use  in 
residential'settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established. 

•Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consimiers, 
including  infants  and  children.  In  the 
case  of  certain  chemical  substances  that 
are  defined  as  polymers,  the  Agency  has 
established  a  set  of  criteria  to  identify 


categories  of  polymers  that  should 
present  minimal  or  no  risk.  The 
definition  of  a  polymer  is  given  in  40 
CFR  723.250(b).  The  following 
exclusion  criteria  for  identifying  these 
low  risk  polymers  are  described  in  40 
CFR  723.250(d). 

1.  The  polymers,  dimethyl  silicone 
polymer  with  silica;  silane, 
dichloromethyl-.  reaction  product  with 
silica;  and  hexamethyldisilizane, 
reaction  product  with  silica,  are  not 
cationic  polymers  nor  are  they 
reasonably  anticipated  to  become 
cationic  polymers  in  a  natural  aquatic 
environment. 

2.  The  polymers  do  contain  as  an 
integral  part  of  their  composition  the 
atomic  elements  carbon,  hydrogen,  and 
oxygen. 

3.  The  polymers  do  not  contain  as  an 
integral  part  of  their  composition, 
except  as  impurities,  any  element  other 
than  those  listed  in  40  CFR 
723.250(d)(2)(ii). 

4.  The  polymers  are  neither  designed 
nor  can  they  be  reasonably  anticipated 
to  substantially  degrade,  decompose,  or 
depolymerize. 

5.  The  polymers  are  manufactured  or 
imported  from  monomers  euid/or 
reactants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  manufactured  under  an 
applicable  TSCA  section  5  exemption. 

6.  The  polymers  are  not  water 
absorbing  polymers  with  a  nimiber 
average  molecular  weight  (MW)  greater 
than  or  equal  to  10,000  daltons. 

Additionally,  the  polymers,  dimethyl 
silicone  polymer  with  silica;  silane, 
dichloromethyl-,  reaction  product  with 
silica;  and  hexamethyldisilizane. 
reaction  product  with  silica,  also  meet 
as  required  the  following  exemption 
criteria  specified  in  40  CFR  723.250(e). 

7.  The  polymers'  nimiber  average  MW 
of  1,100,000  daltons;  3.340,000  daltons; 
and  645,000  daltons,  respectively  are 
greater  than  or  equal  to  10.000  daltons. 
The  polymers  contain  less  than  2% 
oligomeric  material  below  MW  500  and 
less  than  5%  oligomeric  material  below 
MW  1.000. 

Thus,  dimethyl  silicone  polymer  with 
silica;  silane,  dichloromethyl-,  reaction 
product  with  silica;  and 
hexamethyldisilizane,  reaction  product 
with  silig.3,meet  all  the  criteria  for  a 
polymer  to  be  considered  low  risk  under 
40  CFR  723.250.  Based  on  their 
conformance  to  the  above  criteria,  no 
mammalian  toxicity  is  anticipated  from 
dietary,  inhalation,  or  dermal  exposure 
to  dimethyl  silicone  polymer  with 
silica;  silane,  dichloromethyl-.  reaction 
product  with  silica;  and 
hexamethyldisilizane,  reaction  product 
with  silica. 
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V.  Aggregate  Expos  ures 
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determined  that  a  cumulative  risk 
assessment  is  not  necessary. 

VII.  Determination  of  Safety  for  U.S. 
Population 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  population  from  aggregate  exposure 
to  residues  of  dimethyl  silicone  polymer 
with  silica:  silane,  dichloromethyl-, 
reaction  product  with  silica:  or 
hexamethyldisilizane,  reaction  product 
with  silica. 

Vin.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  emd  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  dimethyl  silicone  polymer 
with  silica:  silane,  dichloromethyl-, 
reaction  product  with  silica;  and 
hexamethyldisilizane,  reaction  product 
with  silica,  EPA  has  not  used  a  safety 
factor  analysis  to  assess  the  risk.  For  the 
same  reasons  the  additional  tenfold 
safety  factor  is  unnecessary. 

IX.  Other  Considerations 

A.  Endocrine  Disrupters 

There  is  no  available  evidence  that 
dimethyl  silicone  polymer  with  silica; 
silane,  dichloromethyl-,  reaction 
product  with  silica;  and 
hexamethyldisilizane,  reaction  product 
with  silica  are  endocrine  disruptors. 

B.  Existing  Exemptions  from  a 
Tolerance 

There  are  no  existing  exemptions 
from  a  tolerance  for  the  polymers 
dimethyl  silicone  polymer  with  silica; 
silcine,  dichloromethyl-,  reaction 
product  with  silica:  and 
hexamethyldisilizane,  reaction  product 
with  silica. 

C.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

D.  International  Tolemnces 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for 
dimethyl  silicone  polymer  with  silica; 
silane,  dichloromethyl-,  reaction 
product  with  silica:  and 
hexamethyldisilizane,  reaction  product 


with  silica  nor  have  any  CODEX 
Maximum  Residue  Levels  (MRLs)  been 
established  for  any  food  crops  at  this 
time. 

X.  Conclusion 

Accordingly,  EPA  finds  that 
exempting  dimethyl  silicone  polymer 
with  silica:  silane,  dichloromethyl-, 
reaction  product  with  silica;  and 
hexamethyldisilizane,  reaction  product 
with  silica  from  the  requirement  of  a 
tolerance  will  be  safe. 

XI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300972  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  1,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
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accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu-  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
You  may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33{i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  uf 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIII. A.,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
niunber  OPP-300972,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  Ariel  Rios  Bldg., 
1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
cornier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Xn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  ein 
exemption  fixim  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4.  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low  Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 


13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  exemption  in  thic  fjial  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. "  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  nde  in 
the  Federal  Register.  This  rule  is  not  a 
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"major  rule"  as  def  ned  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  4p  CFR  Part  180 


Environmental 
Administrative  practice 
Agricultural  co 
and  pests,  Reporti 
requirements 


protection. 

and  procedure, 
mmtdities.  Pesticides 
in  I  and  recordkeeping 


ln€  rt  ingredients 


Dimethyl  silicone 
90-7). 


poly  ner  with  silica  (CAS  No.  67762-     Moisture  barrier,  anti-caking  agent,  anti-settling  agent 


Hexamethyldisilizane, 
(CAS  No 


6890^20  -6) 


Silane,   dichloromethv 
(CAS  No.  6861 1-4^-9) 


***** 


Dimethyl  silicone  poly|ner 
90-7). 


Hexamethyldisilizane 
(CAS  No.  6890^2(H) 

Silane.   dichloromethv  I 
(CAS  No.  68611^*4-9) 


IFRDoc.  00-4659  Fil 

BILLING  CODE  6S60-50-f 


Dated:  February  14,  2000. 
James  (ones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  In  §  180.1001,  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredients  to  read  as  follows: 

§  1 80.1 001     Exemptions  from  the 
requirement  of  a  tolerance. 

***** 

(c)  *   *   * 


Limits 


Uses 


reaction    product    with    silica     .•    Moisture  bamer,  anti-caking  agent,  anti-settling  agent 


reaction   product  with  silica 


Moisture  barrier,  anti-caking  agent,  anti-settling  agent, 
anti-thickening  agent 


(e)*   * 


ln<  rt  ingredients 


Limits 


Uses 


with  silica  (CAS  No.  67762-    Moisture  barrier,  anti-caking  agent,  anti-settling  agent 

reaction    product    with    silica Moisture  barrier,  anti-caking  agent,  anti-settling  agent 


reaction  product  with   silica     Moisture  barrier,  anti-caking  agent,  anti-settling  agent, 

anti-thickening  agent 


d  2-29-00:  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Spepial  Programs 
Administration 

49  CFR  Part  193 

[Docket  No.  RSPA-^-3002;  Amdt.  193-17] 

RIN2137-AD11 

Pipeline  Safety:  Incorporation  of 
Standard  NFPA  59IA  in  the  Liquefied 
Natural  Gas  Regulations 


agency:  Research 
Administration 
ACTION:  Final  rule. 


ind  Special  Programs 
(R:  IPA),  DOT. 


fini  1 


SUMMARY:  This 
reference  an  indus 
standard  for  li 
facilities  subject  to 


rule  incorporates  by 
T}'  consensus 
quefled  natioral  gas  (LNG) 
the  pipeline  safety 


regulations.  This  standard,  developed 
by  the  National  Fire  Protection 
Association  (NFPA),  specifies  siting, 
design,  construction,  equipment,  and 
fire  protection  requirements  that  apply 
to  new  LNG  facilities  and  to  existing 
facilities  that  have  been  replaced, 
relocated,  or  significantly  altered.  All 
new,  replaced,  relocated,  and 
significantly  altered  facilities  are  also 
subject  to  the  new  operating  and 
maintenance  requirements,  and  all  other 
requirements  specified  in  this  rule,  as 
well  as  the  unchanged  portions  of  the 
regulations.  The  fire  protection 
requirements  also  apply  to  existing  LNG 
facilities.  The  incorporation  by 
reference  of  this  standard  will  allow  the 
LNG  industry  to  use  the  latest 
technology,  materials,  and  practices 
while  maintaining  the  current  level  of 
safety. 

DATES:  This  final  rule  takes  effect  March 
31,  2000.  The  incorporation  by  reference 


of  certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  31, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni,  (202)  366-4571,  or  by  e- 
mail:  mike.israni@rspa.dot.gov, 
regarding  the  subject  matter  of  this  final 
rule,  or  the  Dockets  Facility  (202)  366- 
9329,  for  copies  of  this  final  rule  or 
other  material  in  the  docket.  All 
materials  in  this  docket  may  be  accessed 
electronically  at  http://dms.dot.gov. 
General  information  about  the  RSPA/ 
Office  of  Pipeline  Safety  programs  can 
be  obtained  by  accessing  OPS's  Internet 
home  page  at  http://ops.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  26,  1996,  the  NFPA 
petitioned  RSPA  to  replace  substemtive 
portions  of  49  CFR  Part  193  with  ANSI/ 
NFPA  59A  (1996  edition),  titled 
"Standards  for  the  Production,  Storage 
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and  Handling  of  Liquefied  Natural  Gas 
(LNG)".  The  petition  specifically 
recommends  removing  the  Subparts  on 
siting,  design,  construction,  equipment, 
and  fire  protection,  and  instead 
referencing  chapters  1  through  9  of 
ANSI/NFPA  59A  {1996  edition).  The 
petition  recommends  retaining,  with 
minor  changes,  the  Subparts  on 
operation,  maintenance,  personnel 
qualification  and  training,  and  security. 

The  current  Federal  safety  standards 
for  LNG  facilities  were  developed  as  a 
requirement  of  the  Pipeline  Safety  Act 
of  1979,  now  re-codified  in  49  United 
States  Code  Section  60103.  In  1979, 
Congress  determined  that  the  public 
would  be  better  served  if  the  U.S. 
Department  of  Transportation  (DOT) 
developed  its  own  standards  for  the 
LNG  industry.  Prior  to  July  1,  1976,  no 
Federal  standards  for  LNG  facilities 
existed.  The  current  standard,  which 
addresses  LNG  facilities  used  in  gas 
pipeline  transportation,  was  issued  as  a 
Final  Rule  on  February  11, 1980  [45  FR 
9203]  and  now  appears  at  49  CFR  Part 
193.  Between  July  1,  1976,  and  February 
11,  1980,  LNG  facilities  were  required  to 
comply  with  ANSI/NFPA  59A  (1972 
edition)  and  Part  192. 

A  report  issued  on  July  31,  1978,  by 
the  General  Accounting  Office  titled 
"Liquefied  Energy  Gases"  highlighted 
some  of  the  safety  concerns  in  the 
transportation  and  storage  of  LNG. 
Foremost  among  those  were:  (1) 
protection  of  persons  and  property  near 
an  LNG  facility  from  thermal  radiation 
caused  by  ignition  of  a  major  spill  of 
LNG,  (2)  protection  of  persons  and 
property  near  an  LNG  facility  from 
dispersion  and  delayed  ignition  of  a 
natural  gas  cloud  arising  from  a  major 
spill  of  LNG,  and  (3)  reduction  of  the 
potential  for  a  catastrophic  spill  of  LNG. 

RSPA  identified  many  deficiencies  in 
the  pre-1980  LNG  standards  which 
needed  to  be  corrected  to  reduce  the 
potential  for  a  major  spill  of  LNG  and 
provide  an  acceptable  level  of  safety. 
Because  of  the  difference  in  format  and 
the  need  for  regulatory  language  to 
facilitate  enforcement,  a  few  sections  of 
ANSI/NFPA  59A  were  rewritten  for 
their  adoption  in  Part  193. 
■     There  have  been  significant  changes 
in  the  ANSI/NFPA  59A  since  1980.  The 
1996  edition  of  the  ANSI/NFPA  59A 
includes  the  latest  developments  in 
LNG  facility  design  and  safety.  Many  of 
these  developments  have  not  been 
incorporated  into  current  Part  193.  The 
format  and  language  of  the  ANSI/NFPA 
59A  has  also  changed  significantly,  over 
the  years,  to  facilitate  enforcement. 
ANSI/NFPA  59A  is  revised  on  a  regular 
basis,  and  the  revision  process  includes 


input  from  a  wide  variety  of  experts  and 
a  broad  representation  of  interests. 

RSPA  has  been  very  active  in 
incorporating  by  reference  voluntary 
consensus  standards  in  its  pipeline 
safety  regulations.  RSPA  has 
participated  for  many  years  on  several 
voluntary  committees  that  develop 
consensus  standards,  including  the 
ANSI/NFPA  59A  technical  committee. 
The  existing  Part  193  references 
provisions  of  ANSI/NFPA  59A  in  eight 
different  locations.  Recent  amendments 
to  the  LNG  regulations  (February  25, 
1997;  62  FR  8402  and  August  1.  1997; 
62  FR  41311)  have  brought  Part  193 
closer  to  ANSI/NFPA  59A.  Unlike  older 
editions  of  the  ANSI/NFPA  59A.  text  iii 
the  current  standard  is  in  a  regulatory 
format  that  makes  it  more  suitable  for 
incorporation  by  reference.  RSPA  is 
adopting  the  1996  version  of  the  ANSI/ 
NFPA  59A.  When  the  standard  is 
revised  in  the  future,  RSPA  will 
incorporate  by  reference  the  revised 
versions,  as  appropriate. 

This  rule  replaces  major  subparts 
covering  siting,  design,  construction, 
equipment,  and  fire  protection  with 
provisions  of  NFPA  standard,  and 
makes  minor  changes  in  the  operation 
and  msiintenance  requirements.  These 
•changes  apply  only  to  new  and 
significantly  altered  facilities. 
Incorporation  by  reference  of  ANSI/ 
NFPA  59A  will  maintain  current  levels 
of  safety  and  allow  industry  flexibility 
in  applying  the  latest  technology.  Based 
on  the  above  factors  and  the  potential 
benefits  to  Federal  and  State  regulators, 
the  LNG  industry,  and  most  of  all,  to 
public  safety,  RSPA  decided  to  consider 
the  adoption  of  ANSI/NFPA  59A  into 
Part  193. 

In  November  1997  and  May  1998, 
RSPA  briefed  the  Technical  Pipeline 
Safety  Standards  Conunittee  (TPSSC)  on 
proposed  changes  to  the  LNG 
regulations.  In  February  and  April  1998, 
RSPA  held  meetings  with  the  National 
Association  of  Pipeline  Safety 
Representatives  (NAPSR)  LNG  Part  193 
committee  to  receive  their  input  on  the 
proposed  changes. 

On  March  31,  1998,  RSPA  met  with 
representatives  of  the  LNG  industry, 
State  and  local  governments,  and  the 
public  to  gather  information  on 
experiences  with  the  current  Federal 
LNG  safety  regulations  and  with  ANSI/ 
NFPA  59A.  On  April  22,  1998.  RSPA 
held  a  joint  meeting  with  NFPA,  the 
American  Gas  Association  (AGA)  and 
the  NAPSR  LNG  review  committee  to 
discuss  technical  differences  between 
Part  193  and  ANSI/NFPA  59A 


Proposed  Rule 

RSPA  published  an  NPRM  [63  FR 
70737;  December  22,  1998],  proposing 
to  replace  most  LNG  requirements  for 
siting,  design,  construction,  equipment, 
and  fire  protection  in  Part  193  by 
referencing  the  American  National 
Standards  Institute  (ANSI),  National 
Fire  Protection  Association  (NFPA) 
Standard  59A  (1996  edition),  titled 
"Standards  for  the  Production,  Storage 
and  Handling  of  Liquefied  Natural  Gas 
(LNG)".  The  NPRM  also  proposed  some 
minor  amendments  to  operation  and 
maintenance  requirements  for  new  and 
significantly  altered  facilities.  (Existing 
facilities  need  only  comply  with 
previously  existing  operations  and 
maintenance  requirements.)  RSPA 
proposed  these  changes  because  ANSI/ 
NFPA  59A  more  accurately  reflects 
current  technology  and  practices  in  the 
LNG  industry.  Only  those  requirements 
which  ANSI/NFPA  does  not  address  or 
adequately  cover  were  retained.  On  May 
18,  1999,  at  the  AGA  conference  in 
Cleveland,  commenters  requested,  and 
were  granted,  an  additional  month  for 
comments.  RSPA  received  comments  on 
the  NPRM  from  1 1  sources.  Commenters 
included  two  trade  associations,  two 
standards  organizations,  six  operators, 
and  one  State  agency. 

Advisory  Conunittee  Review 

We  submitted  the  proposed  LNG  rule 
to  the  Technical  Pipeline  Safety 
Standards  Conunittee  (TPSSC)  for 
conunents  on  technical  feasibility, 
reasonableness,  cost-effectiveness,  and 
practicality.  On  May  5,  1999,  the  TPSSC 
voted  unanimously  to  approve  the 
proposed  rule  without  comment. 

Discussion  of  Comments  and  Changes 
in  the  Final  Rule 

We  received  comments  from  the 
following  in  response  to  the  NPRM: 

Trade  associations:  American  Gas 

Association  (AGA);  The  New  England 

Gas  Association  (NEGA) 
Standards  organization:  National  Fire 

Protection  Association  (NFPA); 

American  Society  of  Safety  Engineers 

(ASSE); 
Operators:  Duke  Energy  Corporation; 

Philadelphia  Gas  Works  (PGW); 

William's  Gas  Pipeline,  KeySpan 

Energy  Corporation;  Paiute  Pipeline 

Company,  Alaska  North  Slope  LNG 

project. 
State  agency:  Iowa  Utilities  Board 

(Iowa). 

All  11  commenters  generally 
supported  the  NPRM,  but  expressed 
some  concerns  or  suggested  changes.  All 
significant  comments  on  the  NPRM  are 
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summarized  below 
responses.  > 

General  Comment 
ANSI/NFPA  59A 


a  dopti 


situ  g 


including  AGA  and 
_  ion  of  ANSI/ 
,  design, 

and  fire 
modification  except 
language  consistency, 
over 
parts  of  49  CFR 
/NFPA  59A.  AGA 
ic  optic"  of  only 
ANSl/r  TTA  59A  will  make 
ffi^ult  to  administer  by 
agencies  and  the 

.  AGA  feels  Uiat 
>'ould  require 
n  ferencing  between 
various  referenced 
deterinine  which  one  is 

I  iven  situation, 
nfusjon,  errors  and 

of  the  final  rule.  In 
cbuld  have  significant 
without  much 


an  i 


Four  commenterp 
NEGA.  requested 
NFPA  59A  for 
construction,  equipment 
protection,  withou 
for  regulatory 
They  expressed  concerns 
selectivity  of  various 
Part  193,'and  ANS 
commented  that  a 
portions  of 
the  standards  di 
both  the  regulator, 
LNG  facility  opera  ors 
RSPA's  approach 
substantial  cross 
two  documents 
standards,  to 
applicable  in  any 
resulting  in  co 
potential  violation  > 
AGA's  view,  this 
cost  impact  to  operators 
safety  benefit. 

Response — Duntig 
development,  our 
and  AN.SI/NFPA 
certain  LNG  safety 
design,  siting 
equipment  were 
addressed  in  ANS|/NFPA 
Following  discuss 
regulators  and  LN(^ 
decided  to  retain 
requirements  in 
were  not  adequate 
NFPA  59A.  However 
comments  receivei  1 
detailed  discussioi  ts 
requirements  with 
associations,  LNG 
regional  directors 
that  only  some  of 
requirements  prop  osed 
criticed.  therefore 
However,  most  of 
requirements  are 
performance  langijage 
59A,  therefore 
should  be  remove^ 
final  rule  reflects 


5  3A 


con  truction, 
not 


all 
ths 


il 


General  Comment : 
59A  References 
Construction,  an 

AGA.  NEGA,  arid 
expressed  concert 
changes  in  Subpai  t 
Subpart 
in  meetings 
DOT  indicated 
maintenance 
would  not  be  revi 
NFPA  59A  does 


along  with  RSPA's 
Partial  Adoption  of 


proposed  rule 
inalysis  of  Part  193 

showed  that 
requirements  in 
and 
adequately 
59A. 
ons  with  state 
consultants,  we 
of  those 

proposed  rule  that 
y  addressed  in  ANSI/ 

after  review  of 
on  the  NPRM,  and 
on  specific 
the  industry,  trade 
consultants,  and 
we  have  concluded 
he  safety 

in  the  NPRM  are 
should  be  retained. 
)roposed  safety 
ready  covered  in 

in  ANSI/NFPA 
e  requirements 
from  Part  193.  This 
ose  changes. 


Umit  ANSI/NFPA 
toiOnly  Design, 
d  Siting  Issues 

two  plant  operators 
over  the  proposed 
F — Operations,  and 
G — Mainfenance.  They  said  that 
leadir  g  up  to  the  NPRM, 
operations  and 
requirements  in  part  193 
led  because  ANSI/ 
adequately  address 


these  issues.  They  also  said  DOT's 
revisions  to  operations  and  maintenance 
areas  are  broad  and  imclear.  Specific 
examples  of  such  instances  offered  by 
commenters  are  discussed  below. 

Response — Under  operation  and 
maintenance  subparts  of  this  rule, 
operators  of  new  and  significantly 
altered  LNG  facilities  are  required  to 
maintain  design  and  construction 
related  inspection,  testing  and 
investigation  records  specified  under 
NFPA  59A.  We  have  specified 
frequency  of  those  tests  and  duration  of 
recordkeeping.  Operators  are  also 
reminded  in  the  operation  and 
maintenance  subpeirts  that  these 
requirements  only  apply  to  new  and 
significantly  altered  LNG  facilities 
constructed  after  the  effective  date  of 
this  rule. 

Editorial  Comments 

One  commenter  noted  inconsistencies 
in  listing  subparts  affected  by  this  rule. 
This  commenter  suggested  that 
reference  be  made  to  subparts  A-E  and 
I  throughout  the  text.  This  commenter 
also  pointed  out  that  the  preamble 
indicated  that  section  193.2119  would 
be  retained,  yet  in  the  rule  this  section 
has  been  removed. 

Response — We  have  removed 
inconsistencies  regarding  affected 
subparts  in  the  final  rule.  We 
inadvertently  removed  Section  193.2119 
from  the  proposed  rule.  This  final  rule 
retains  it. 

Listed  below  are  comments  or 
changes  to  specific  sections: 

Subpart  A — General 

Section  193.2001     Scope  of  Part 

In  the  NPRM,  we  revised  Section 
193.2001  to  include  reference  to  ANSI/ 
NFPA  59A.  Because  ANSI/NFPA  59A  is 
not  applicable  to  all  subparts  in  Part 
193,  we  have  removed  the  reference. 
Therefore,  Section  193.2001  as  currently 
specified  will  remain  unchanged. 

Section  193.2003    Semisolid  Facilities 
Has  been  removed  from  the  rule  as 
proposed  in  the  NPRM. 

Section  193.2005    Applicability 

This  section  193.2005  has  been 
restructured  to  clarify  that  new 
requirements  apply  to  new  and 
significantly  altered  LNG  facilities  after 
the  effective  date  of  this  rule  unless 
otherwise  noted. 


nat 


Proposed  Sections  193.2007  Through 
193.2019  Are  unchanged  in  the  final 
rule. 

Subpart  B — Siting  Requirements 

Section  193.2051     Scope 

We  proposed  that  this  section  would 
be  retained  because  ANSI/NFPA  59A 
does  not  specify  where  siting  is  needed. 
One  commenter  argued  that  sections  2- 
1.  2-2  and  2-3  of  ANSI/NFPA  59A 
clearly  delineate  siting  requirements  for 
process  equipment,  building  and 
structures,  transfer  systems,  flammable 
containers,  LNG  containers,  and  spill 
and  leak  control  in  important  process 
areas.  This  commenter  said  that  it  is  the 
combination  of  section  193.2051  and 
ANSI/NFPA  59A  that  will  cause 
confusion  and  misinterpretation.  The 
commenter  suggested  that  the  standards 
simply  reference  ANSI/NFPA  59A. 

Response— V^e  agree  that  ANSI/NFPA 
59A  specifies  where  siting  is  required, 
therefore,  we  have  revised  the  text  of  the 
scope  under  this  section  to  avoid 
duplication  and  confusion.  The  revised 
scope  now  states  that  each  LNG  facility 
after  effective  date  of  the  final  rule  must 
be  provided  with  siting  requirements  in 
accordance  with  requirements  of  this 
part  and  of  ANSI/NFPA  59A.  In  the 
event  of  a  conflict  between  this  part  and 
ANSI/NFPA  59i^,  this  part  prevails. 
Operators  are  reminded  that  the 
requirements  retained  in  this  part  are 
not  covered  in  ANSI/NFPA  59A. 

Section  193.2057    Thermal  Radiation 
Protection 

In  the  NPRM  we  proposed  that  the 
thermal  radiation  distances  calculations 
use:  (l)  wind  speed  and  ambient 
temperatures  which  produce  maximum 
exclusion  distances  except  that  values 
that  occvir  less  than  5%  of  the  time  shall 
not  be  used;  (we  regret  that  in  the 
preamble  of  the  NPRM  we  explained 
this  requirement  incorrectly.)  (2) 
LNGFIRE  m  model;  (3)  offsite  targets 
currently  listed  in  paragraph  (d).  We 
also  proposed  deletion  of  paragraph 
{b)(4)  which  required  use  of  highest 
anticipated  heating  value  of  LNG. 

The  NFPA  and  the  Iowa  Utility  Board 
commented  on  the  preceding 
requirements.  NFPA  commented  that 
wind  speed  need  not  be  included  in  the 
calculation,  because  it  is  already 
included  in  the  acceptable  heat  flux  for 
offsite  targets.  NFPA  also  pointed  out 
that  Part  193  does  not  specify  how  wind 
speed  is  to  be  determined  and  what 
figure  (maximum  or  average)  is  to  be 
used. 

NFPA  reconunended  that  Part  193 
should  reference  ANSI/NFPA  59A 
because  NFPA  cites  a  method  (ft'om  a 
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GRI  report)  rather  than  specific 
computer  model,  such  as  LNGFIRE  III, 
for  calculating  thermal  radiation 
distances.  NFPA  also  commented  that 
number  of  "offsite  targets"  listed  in 
paragraph  (d)  in  section  193.2057  does 
not  provide  the  source  of  these  numbers 
or  how  to  calculate  an  area,  whereas  the 
NFPA  numbers  are  taken  from  widely 
used  NFPA  101,  the  Life  Safety  Code'. 
This  code  provides  a  method  to 
calculate  the  area  occupiedljy  persons 
for  use  as  an  offsite  target. 

Response — (1)  The  old  formula  for 
calculating  thermal  radiation  distance 
d=F.AV2  (where  d=distance,  F=flux 
correlation  factor,  A=surface  area  within 
impoundment),  which  was  replaced  in 
Part  193  with  the  LNGFIRE  model,  is 
still  allowed  under  NFPA  59A  in  certain 
applications.  That  formula  calculates 
distances  based  on  the  assumption  that 
the  flame  is  at  a  45  degree  angle.  In 
other  words,  the  formula  already 
accounts  for  wind  speed.  But,  in  the 
LNGFIRE  model,  wind  speed  is  one  of 
the  input  factors.  We  specif\'  that  the 
maximum  wind  speeds  be  used,  except 
for  those  that  occur  less  than  5%  of  the 
time.  Therefore,  the  wind  speed  portion 
of  the  requirement  is  retained. 

(2)  We  disagree  with  NFPA  comment 
that  a  method  rather  than  specific 
computer  model  be  specified.  We 
review  and  analyze  each  specific  model 
before  adoption  thus,  making  the 
compliance  process  easier  for  both  the 
operator  and  inspector.  This  rule 
requires  that  the  LNGFIRE  III  model  be 
used.  Other  models  may  be  used, 
subject  to  the  Administrator's  approval. 

(3)  NFPA  101.  the  Life  Safety  Code,  is 
basically  a  building  code.  For  building 
design  one  needs  to  know  area  occupied 
by  an  individual  person.  The  LNGFIRE 
model  does  not  require  the  area  of  an 
individual  person.  Incident  flux  gives 
intensity  of  heat  in  Btu/hr-square  foot, 
which  means,  Btu's  that  would  be 
received  by  one  square  foot  of  the  target 
if  it  were  exposed  to  the  thermal 
radiation  for  one  hour.  Number  of 
persons  or  size  of  a  person  does  not 
change  the  Btu/square  foot  received  by 
the  target.  The  20  and  50  person  criteria 
used  for  an  'offsite  target'  in  Part  193 
and  ANSI/NFPA  59A,  respectively,  are 
arbitrary  numbers.  Because  we  do  not 
see  justification  for  using  different 
figures,  in  the  final  rule  we  have 
eliminated  the  Offsite  target  and 
incident  radiant  flux  figures  and  simply 
referenced  ANSI/NFPA  59A. 

.  Comment  on  193.2057  (b)l4)— The 
Iowa  Utility  Board  questioned  deletion 
of  use  of  "highest  anticipated  heating 
value  of  LNG"  in  the  calculations  of 
thermal  radiation  distances.  Iowa  Utility 
Board  said  in  their  experience  higher 


heating  value  (HHV)  of  "aged"  LNG  has 
reached  1200  Btu/scf  compared  to  1023 
Btu/scf  for  methane.  And  based  on  the 
potential  for  the  buildup  of  heavier 
hydrocarbons  in  stored  LNG,  the  Iowa 
Utility  Board  asked  for  clarification  of 
our  decision  to  delete  this  requirement. 

Response — The  common  units  for 
higher  heating  values  used  in  the 
natural  gas  industn,'  are  British  thermal 
units  (Btu)  per  standard  cubic  foot  (scf). 
But,  in  reality  HHV  in  Btu/lb  determines 
the  size  of  the  flame,  and  the  thermal 
radiation  distances.  The  mass  per  unit 
volume  of  gas  changes  with  composition 
for  LNG  mixture.  In  fact,  decrease  in 
Btu/lb  is  more  significant  than  increase 
in  Btu/scf  for  aged  LNG  as  compared  to 
methane.  Therefore,  flame  size  for  aged 
LNG  is  lower  than  the  flame  size  of 
methane,  resulting  in  shorter  thermal 
radiation  distance.  In  reality,  there  is 
only  0.1  to  0.2%  difference  in  radiation 
distances.  Therefore,  this  requirement 
has  been  deleted. 

Section  193.2059    Flammable  Vapor- 
Gas  Dispersion  Protection 

In  the  NPRM  we  proposed  to:  (1) 
retain  minimum  10  minute  spill 
duration  for  vaporization  design  rate:  (2) 
delete  planned  vapor  control:  (3)  retain 
2.5%  lower  flammable  concentration 
limit  at  the  outer  boundary'  of  flammable 
vapor;  and  (4)  add  one  hour  time 
duration  necessary  for  spill  detection 
and  response  for  tanks  with  an  internal 
shutoff  valve.  AGA.  NEGA,  NFPA,  two 
operators  and  the  Iowa  Utility  Board 
each  offered  comments  against  one  or 
more  of  those  requirements. 

AGA,  NEGA  and  one  operator 
commented  that  NFPA  standard  59A 
does  not  set  a  10  minute  spill  duration 
limit  so  that  operators  can  take 
advantage  of  technology  by  using 
controls  that  can  provide  response  time 
in  less  than  10  minutes. 

NEGA  said  that  by  deleting  planned 
vapor  control  to  mitigate  the  emerging 
vapor  from  a  design  LNG  spill  increases 
burden  on  the  operator  and  denies  the 
operator  alternative  credit. 

The  Iowa  Utility  Board  supported  the 
proposal  to  retain  the  2.5%  lower  limit 
for  gas  concentration.  NFPA  said  that 
the  5%  lower  flammability  limit  is 
sufficient  because  the  model  takes 
concentration  variations  into  account, 
and  our  requirement  is  too  conser\'ative. 

One  operator  said  there  is  no  rationale 
for  a  one  hour  response  time  for  spill 
detection  for  a  tank  with  an  internal 
shutoff  valve. 

Response — (1)  We  agree  with  the 
commenters  that  with  the  current 
technology  and  control  system  operators 
can  respond  to  spills  in  less  than  10 
minutes.  We  have  revised  this 


requirement  to  agree  with  the  ANSI/ 
NFPA  59A  standard  that  10  minute  spill 
time  can  be  reduced  if  the  operator  can 
demonstrate  by  instrument  surveillance 
and  emergency  shutdown  system  that 
less  than  10  minutes  is  needed  to 
respf^nd  to  spills. 

(2)  We  have  deleted,  as  we  proposed 
in  the  NPRM.  the  planned  vapor  control 
requirement  from  the  regulations.  We  do 
not  believe,  any  facility  would  opt  for 
this  alternative.  In  this  final  rule 
planned  vapor  control  requirement  will 
still  be  allowed  as  an  alternative 
through  a  waiver. 

(3)  We  have  retained  the  requirement 
for  2.5%  lower  flammable  limit  (LFL) 
concentration  at  the  outer  boundary  of 
flammable  vapor  to  provide  a  reasonable 
margin  of  safety.  The  DEGADIS  model 
predicts  only  average  concentration  of 
LNG.  Because  vapor  does  not  disperse 
uniformly,  pockets  of  5%  LFL 
concentration  could  be  adjacent  to  the 
average  distance  line  predicted  by  the 
model.  In  other  words,  the  model  can 
under  predict  the  actual  concentration 
of  LNG.  Because  many  assumptions  go 
in  the  formula,  the  distances  predicted 
are  not  always  accurate.  Using  a  2:1 
safety  margin  was  suggested  by  those 
who  developed  this  model.  On  August 
19,  1999,  the  NFPA  59A  committee 
discussed  this  issue  in  great  detail  and 
voted  to  revise  ANSI/NFPA  59A 
standard  to  require  a  2.5%  LFL  in  lieu 
of  5%  LFL.  Therefore,  we  see  no  need 

to  revise  the  current  concentration  level 
in  the  regulations. 

In  this  final  rule,  we  are  allowing  use 
of  the  FEM3  A  vapor  dispersion  model 
as  an  alternate  to  DEGADIS.  The  FEM3A 
model  accounts  for  additional  cloud 
dilution  which  may  be  caused  by  the 
complex  flow  patterns  induced  by  tank 
and  dike  structures.  Dispersion 
distances  are  calculated  in  accordance 
with  this  model  described  in  Gas 
Research  Institute  report  GRI-96/0396.5, 
"Evaluations  of  Mitigation  Methods  for 
Accidental  LNG  Releases.  Volume  5: 
Using  FEM3A  for  LNG  Accident 
Consequence  Analyses." 

(4)  ANSI/NFPA  59A  standard  also 
requires  a  one  hour  duration  for  spills 
from  tanks  fitted  with  internal  shutoff 
valves.  We  have  referenced  ANSI/NFPA 
59A  for  determining  design  spills. 

Proposed  requirement  on  determining 
Vaporization  design  rate  under 
193.2059(d)  has  been  deleted  in  this 
rule  to  allow  operators  more  flexibility 
in  computing. 
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Section  193.  2063    Flooding  Section; 
193.  2069 — Other  Severe  Weather  and 
Natural  Condition  s;  and  Section 
193.2071— Adjace  nt  Activities 

We  proposed  to  retain  these  sections 
because  the  subjec  ts  that  these  sections 
cover  are  not  addi  3ssed  adequately  in 
ANSI/NFPA  59A.  SIFPA  commented  the 
"general  plant  site  consideration" 
requirement  unde-  section  2-1.1  of 
ANSI/NFPA  59A  i  idequately  addresses 
these  subjects. 

Response — We  i  igree  that  NFPA 
standard  requires  jvaluation  of  potential 
incidents  and  the  nclusion  of  safety 
measures  in  the  d(  isign  or  operation  of 
the  faciHty  in  lieu  of  specifying  natural 
disasters.  Also,  thi ;  NFPA  standard 
requires  considerc  tion  of  factors 
applicable  to  the  s  pecific  site  that  may 
have  a  bearing  on  the  safety  of  plant 
personnel  and  the  public.  We  believe 
this  performance  anguage  meets  the 
intent  of  our  regulation.  Therefore, 
requirements  in  sections  193.  2063, 
193.2069.  and  19^.2071  have  been 
removed. 


Section  193.2067 


Wind  Forces 


We  proposed  to  retain  this  section 
because  ANSI/NF  'A  59A  does  not  take 
into  consideratior  uncertainties 
associated  with  hi  gh  winds  and  storms, 
such  as  hurricane ;.  NFPA  commented 
that  Paragraph  4-  .4  of  ANSI/NFPA 
59A  does  take  int( »  account  wind  and 
snow  loads  by  ref  srence  to  ASCE  7  (90- 
100  mph).  using  a  100-year  mean 
occurrence.  NFVA  also  said  this 
reference  applies  o  LNG  tanks,  and 
noted  that  spill  pi  evention  diuing  a 
hurricane  is  a  ma:  ;imum  priority  of  this 
reference.  Therefc  re,  NFPA  suggested 
reference  for  this  lection  be  given  to 
ANSI/NFPA  59A. 

Response — In  tie  proposal,  we 
reduced  wind  spe  ed  from  200  to  150 
mph  under  (b){2)(i),  because  94%  of 
hurricanes,  according  to  a  study,  have 
wind  speeds  of  le  >s  than  150  mph. 
Further,  lower  wi  id  speed  design  may 
be  approved  by  tl  e  Administrator,  so 
long  as  the  reduci  ion  is  justified  by 
adequate  support  ve  data.  Therefore, 
this  section  has  bfcn  retained  as 
proposed. 


Subpart  C — Desipi 

Section  193.2101 


after  the  effective 
must  be  designed 


Scope 


We  have  revise  i  the  text  of  the  scope 
under  this  sectioi  i  to  avoid  duplication 
and  confusion.  T  le  revised  scope  now 
states  that  each  L  ^G  facility  designed 
date  of  the  final  rule 
I  in  accordance  with 
requirements  of  t  lis  part  and  of  ANSI/ 
NFPA  59A.  In  th(  event  of  a  conflict 


between  this  part  and  ANSI/NFPA  59A. 
this  part  prevails. 

Section  1 93.21 1 9    Records 

In  the  preamble  of  the  NPRM  we  said 
this  Section  was  necessary  to  verify 
material  properties.  However,  in  the 
rule  section  of  the  NPRM  we 
inadvertently  omitted  it.  In  this  final 
rule,  we  are  retaining  this  requirement. 

Section  193.2125    Automatic  Shutoff 
Valves 

In  the  NPRM  we  proposed  to  retain 
this  section  because  it  requires 
avoidance  of  fluid-hammer,  and  because 
Part  193  better  defines  fail-safe.  NFPA 
commented  that  ANSI/NFPA  59A  has 
specific  reference  to  ASME  B31.3, 
B31.5,  B31.8,  and  API  6D  for  valve 
design  and  selection  criteria.  And  these 
consensus  standards  provide  sufficient 
safeguards  including  fluid-hammer. 

Response — We  agree  with  the  NFPA 
comment  that  consensus  standards  like 
ASME  B31.3,  B31.8,  and  API  6D 
referenced  in  the  ANSI/NFPA  59A  for 
the  valve  design  and  selection  criteria 
provide  sufficient  safeguards.  Also, 
discussions  with  LNG  plant  designers 
and  consultants  revealed  that  fluid- 
hammer  is  taken  into  consideration  as 
standard  practice  in  the  selection  of 
valves  for  LNG  pipes.  Therefore,  we  are 
deleting  this  specific  requirement  by 
removing  §193.2125. 

Section  193.2149    Impoundment 
Required 

In  the  NPRM  we  proposed  to  retain 
this  section  because  it  requires  grading, 
drainage  or  an  impounding  system 
around  transfer  piping  and  parking 
areas  for  loaded  LNG  trucks.  These 
items  are  not  covered  in  the  ANSI/ 
NFPA  59A.  NFPA  and  two  operators 
objected  to  this  requirement.  NFPA  said 
that  impoundment  is  not  required  for 
transfer  piping  because  spills  are 
controlled  by  the  valves  in  the  piping. 
NFPA  and  one  operator  alleged  that 
there  is  no  data  to  support 
impoundment  for  the  truck  parking 
areas  at  the  LNG  plants,  when  they  are 
able  to  park  in  other  areas,  and  are 
intended  for  movement  over  streets  and 
highways. 

Response — After  discussions  with  the 
LNG  plant  operators,  designers  and 
consultants  we  have  determined  that  the 
most  likely  sources  of  leaks  within  LNG 
plant  are  LNG  storage  tanks,  cargo 
transfer  areas,  and  vaporizers  and 
process  equipment,  which  are  all 
addressed  in  paragraph  2-2.1.2  of  the 
ANSI/NFPA  59A.  Therefore,  we  believe 
ANSI/NFPA  59A  will  satisfy  this 
requirement,  and  we  are  removing 
§193.2149. 


Section  193.2155    Structural 
Requirements 

Proposed  paragraph  (b)  under  section 
193.2155  reduced  distance  requirements 
from  LNG  tanks  to  airport  runways.  It 
also  removed  requirements  for  roncrete 
dikes  capable  of  withstanding  the 
impact  of  the  largest  aircraft  serving  that 
airport.  One  commenter  suggested  that 
the  proposed  paragraph  (b)  should  be 
moved  into  Subpart  B  (Siting 
requirements),  because  it  relates  to 
siting  emd  not  structiu-al  requirements. 

Response — This  requirement  was 
originally  placed  under  the  Design 
subpart  because  it  contains  structural 
performance  and  integrity 
specifications.  Although  this  regulation 
also  relates  to  siting,  we  rather  retain  it 
under  the  Design  subpart  so  readers  do 
not  misunderstand  and  think  this 
requirement  has  been  removed. 

Section  193.2159    Floors 

The  NPRM  proposed  retaining  this 
section  because  ANSI/NFPA  59A  did 
not  address  this  requirement 
adequately.  Further  review  of  ANSI/ 
NFPA  59A  reveals  that  Section  2-2  of 
this  standard  covers  the  same 
requirement  with  performance-related 
language.  Therefore,  we  are  deleting  this 
section  from  the  final  rule. 

Section  193.2161    Dikes,  General 

The  NPRM  proposed  retaining  the 
prohibition  on  any  penetration  through 
dike  walls.  AGA  stated  that  prohibiting 
dike  penetration  is  unjustified  given  the 
safety  record  of  LNG  facilities. 

Response — Paragraph  2-2.2.4  in  the 
ANSI/NFPA  59A  permits  penetration  of 
the  dike  only  if  they  are  designed  to 
withstand  the  full  hydrostatic  head  of 
the  impoimded  LNG  or  flammable 
refrigerant,  the  effect  of  rapid  cooling  to 
the  temperatiu-e  of  the  liquid  to  be 
confined,  any  anticipated  fire  exposure, 
and  natural  forces,  such  as  earthquakes, 
wind,  and  rain.  We  are  satisfied  with 
the  dike  penetration  requirements  in 
ANSI/NFPA  59A.  Therefore,  this 
requirement  has  been  removed  in  this 
rule. 

We  are  retaining  paragraph  (b)  of  the 
proposed  rule. 

Section  193.2167    Covered  Systems 

We  had  proposed  retaining  this 
provision  in  the  NPRM.  However, 
because  covered  impoundment  systems 
are  considered  unsafe,  we  do  not 
anticipate  that  such  systems  will  be 
built  in  the  future.  This  requirement  has 
been  deleted,  except  for  concrete  wall 
tanks  where  the  concrete  wall  is  an 
outer  wall  serving  as  a  dike. 
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Section  193.2171     Sump  Basins 

The  NPRM  proposed  requiring  a 
sump  basin  in  each  impounding  system. 
Upon  further  reconsideration,  we 
believe  requiring  a  sump  basin  in  each 
impoundment  system  for  collection  of 
water  is  design  restrictive,  so  we  have 
removed  this  requirement. 

Section  1 93.21 73     Water  Removal 

This  section  of  the  proposed  rule  is 
retained  with  some  modification  to 
paragraph  (a).  Paragraph  (a)  now  states 
that  impoundment  areas  must  be 
constructed  such  that  all  areas  drain 
completely  to  prevent  water  collection. 
Sump  pumps  and  piping  must  be 
provided  to  remove  water  from  the 
sump  basin.  Alternative  means  of 
drainage  may  be  acceptable  subject  to 
the  RSPA  Administrator's  approval. 

Paragraph  (b)  has  been  retained  as 
proposed. 

Section  193.2175    Shared 
Impoundment 

The  NPRM  proposed  retaining  this 
requirement.  Upon  reconsideration  this 
provision  been  removed  because  it  is 
covered  in  paragraph  2-2.2.1  of  ANSI/ 
NFPA  59A. 

Section  193.2179    Impoundment 
Capacity:  General 

The  NPRM  proposed  retaining  this 
requirement.  This  provision  has  been 
removed  because  it  is  covered  in 
paragraph  2-2.2.1  of  ANSI/NFPA  59A. 

Section  193.2183    Impoundment 
Capacity:  Equipment  and  Transfer 
Systems 

We  proposed  a  minimum  10  minute 
spill  period  to  avoid  confusion  among 
operators  because  spill  time  was  not 
specified.  AGA,  NEGA,  and  two 
operators  objected  to  our  minimum  10 
minute  spill  time  requirement  and 
suggested  DOT  should  follow  ANSI/ 
NFPA  59A  and  allow  for  design  of  an 
impounding  area  with  a  volumetric 
capacity  to  accommodate  a  discharge 
period  less  than  10  minutes.  The 
commenters  indicated  this  would 
enable  operators  to  utilize  current 
technology,  materials,  and  practices. 
The  commenters  also  suggested  that  a 
shorter  period  (less  than  10  minutes) 
should  be  allowed  based  on 
demonstrable  instrument  surveillance 
and  emergency  shutdown  provisions. 

Response — We  agree  that  ciurent 
technology,  instrumentation,  and 
control  systems  could  achieve 
emergency  shutdown  in  a  very  short 
time.  Therefore,  we  are  removing 
section  193.2183  as  proposed  and 
instead  in  the  final  rule  allowing  a 
shorter  design  spill  time  based  on 


demonstrable  instrument  surveillance 
and  emergency  shutdown  systems  by 
referencing  ANSI/NFPA  59A. 

In  the  same  section  of  impoundment 
capacity  for  transfer  systems,  one 
operator  objected  to  including  discharge 
from  permanent  transfer  piping  in  the 
impoundment  capacity  calculations, 
and  suggested  we  should  instead  use 
failure  of  cargo  transfer  piping.  The 
commenter's  justification  is  that 
impoimdment  along  the  permanent 
piping  from  liquefaction  process  to  the 
LNG  tanks  and  from  the  LNG  tanks  to 
loading  cinns,  adds  significantly  to  the 
plant  cost  without  addressing  a  realistic 
release  scenario.  This  commenter  said 
diat  ANSI/NFPA  59A  specifically 
excludes  permanent  plant  piping  from 
the  definition  of  transfer  area. 

Response — We  agree  and  have 
removed  this  requirement  as  explained 
above  in  Section  193.2149. 

Section  193.2185  Impoundment 
Capacity:  Parking  Areas,  Portable 
Containers 

The  NPRM  proposed  retaining  this 
requirement.  We  are  removing  this 
section  because  it  is  covered  in 
performance  language  in  ANSI/NFPA 
59A. 

Section  193.2187    General 

The  NPRM  retained  this  section.  In 
this  rule,  the  title  of  this  Section  is 
changed  to  Nonmetallic  membrane 
liner.  Paragraph  (a)  has  been  removed 
because  it  is  no  longer  applicable. 
Paragraph  (b)  has  been  retained. 

Section  193.2191     Stratification 

The  NPRM  proposed  retaining  this 
requirement  because  it  specified  a 
method  to  prevent  rollover.  In  this  rule, 
this  requirement  is  removed  because  all 
plant  designers  are  familiar  with 
rollover  prevention  methods  and  it  is 
addressed  in  ANSI/NFPA  59A. 

Sections  193.2205    Frost  Heave  and 
193.2207  Insulation 

The  NPRM  proposed  retaining  these 
requirements.  Further  review  indicates 
that  both  requirements  are  addressed  in 
ANSI/NFPA  59A.  Therefore,  they  have 
been  removed  in  this  rule. 

Section  193.22D9    Instrumentation  for 
LNG  Storage  Tanks 

We  retained  this  section  in  the  NPRM 
because  ANSI/NFPA  59A  does  not 
require  any  recorders.  One  commenter 
said  ANSI/NFPA  59A  adequately  covers 
it.  Continuous  monitoring  or  short 
interval  scaiming,  trending,  and  multi- 
level alarms  for  process  variables  and 
tank  levels  are  standard  features  of 
current  computer  based  monitoring  and 


control  devices.  This  commenter  said 
that  ANSI/NFPA  59A  and  sound 
engineering  practice  make  it 
unnecessary  to  retain  this  section  to 
provide  an  added  level  of  safety. 

Response — We  agree  that  all  plants 
designed  today  will  have  necessary 
instrumentation  and  electronic 
recording  systems.  ANSI/NFPA  59A 
covers  basic  requirements  for 
instrumentation.  Therefore,  we  have 
removed  this  section  fi-om  the  final  rule. 

Subpart  D — Construction 

Section  193.2301 

We  have  revised  the  text  in  the  scope 
section  to  avoid  duplication  and 
confusiott.  The  revised  scope  now  states 
that  each  LNG  facility  constructed  after 
the  effective  date  of  the  final  rule  must 
be  constructed  in  accordance  with 
requirements  of  this  part  and  of  ANSI/ 
NFPA  59A.  In  the  event  of  a  conflict 
between  this  part  and  ANSI/NFPA  59A. 
this  part  prevails. 

Section  193.2303    Construction 
Acceptance 

Is  unchanged  except  that  a  reference 
to  ANSI/NFPA  59A  has  been  added. 

Section  193.2304    Corrosion  Control 
Overview  Is  Unchanged 

Section  193.2305    Procedures;  Section 
193.2307    Inspection:  Section  193.2315 
Piping  Connections;  and  Section 
193.2317    Retesting 

The  NPRM  proposed  retaining  some 
provisions  that  we  believed  were  not 
adequately  addressed  in  ANSI/NFPA 
59A.  One  commenter  said  that  the 
NPRM  did  not  adequately  explain  why 
these  sections  should  be  retained.  The 
commenter  said  that  the  procedures  and 
specifications  in  ANSI/NFPA  59A  and 
the  various  codes  and  consensus 
standards  it  incorporates  by  reference, 
such  as,  ASME,  ASTM,  ACI.  ASCE. 
TEMA,  API  and  others,  provide  more 
detail  and  necessary  requirements  for 
design,  selection,  construction,  testing 
procedures.  The  commenter  further  said 
these  codes  and  consensus  standards 
provide  appropriate  requirements  for 
inspection  and  piping  connections.  The 
commenter  cited  a  few  specific  sections 
of  ANSI/NFPA  59A  where  requirements 
for  inspection  and  piping  connections 
are  detailed. 

Response — Upon  reconsideration  we 
agree  with  the  comment  that  ANSI/ 
NFPA  59A  coverage  is  adequate. 
Therefore,  the  above  sections  have  been 
removed  from  this  rule. 
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requirements  are  equivalent  to 
requirements  in  ANSI/NFPA  59A. 

Sections  193.2441     Control  Center,  and 
193.2445 — Sources  of  Power 

Have  been  retained  in  the  rule. 
Section  193.2443    Fail-safe  Control 

This  section  is  deleted  because  it  is 
covered  in  section  7-5  of  ANSI/NFPA 
59A. 

Subpart  F — Operations  &  Subpart  G — 
Maintenance 

Section  193.2521     Operating  Records 
and  Section  193.2639    Maintenance 
Records 

In  the  NPRM,  we  revised  these 
sections  to  include  operation  records  of 
results  of  inspection  tests,  investigation 
and  data  of  instrument  recorders,  and 
maintenance  records  of  periodic  tests 
and  inspections  requirements,  of  both 
Part  193  and  ANSI/NFPA  59A.  AGA, 
NEGA,  and  two  other  operators  raised 
concerns  that  this  revision  requires 
existing  recordkeeping  requirements 
.  and  unspecified  additional 
recordkeeping  requirements  from  ANSI/ 
NFPA  59A.  The  commenters  assert  that 
this  revision  may  lead  to  confusion 
unless  specific  sections  of  ANSI/NFPA 
59A  are  identified.  In  existing  facilities, 
they  argue,  it  may  not  be  possible  to 
produce  the  new  records  required  by 
ANSI/NFPA  59A.  The  commenters 
suggested  that  current  operations  and 
maintenance  requirements  should  not 
be  changed. 

Response — The  additional  operation 
and  maintenance  records  that  ANSI/ 
NFPA  59A  requires  are  applicable  only 
to  those  LNG  facilities  that  are  designed 
and  constructed  after  the  effective  date 
of  this  final  rule.  Operations  and 
maintenance  requirements  of  existing 
LNG  facilities  will  not  be  affected  by 
this  rulemaking.  This  final  rule  clarifies 
that  ambiguity. 

Section  193.2609— Support  Systems 

We  proposed  adding  an  inspection 
time  frame  to  the  existing  inspection 
requirements  for  support  systems.  AGA 
and  NEGA  objected  to  placing 
additional  burdens  on  LNG  operators, 
especially  when  Section  193.2605 
allows  operators  to  determine  and 
perform  necessary  periodic  inspections 
consistent  with  generally  accepted 
engineering  practice.  Both  commenters 
supported  keeping  maintenance 
requirements  under  193.2609 
unchanged. 

Response — We  agree  with  the 
comment  that  Section  193.2609 
provides  operator  sufficient  flexibility  to 
determine  inspection  time  frames. 


Therefore,  this  proposed  requirement  is 
deleted. 

Section  1 93.261 1     Fire  Protection 

In  the  NPRM,  we  proposed  an 
additional  requirement  that  would 
require  operators  to  have  a  maintenance 
program  for  all  plant  fire  protection 
equipment.  AGA  commented  that  the 
proposed  change  was  unnecessary  since 
193.2605(b)  already  covers  it. 

Response — We  agree  with  the  AGA's 
comment  that  Section  193.2605(b) 
covers  this  proposed  requirement. 
Therefore,  it  has  been  deleted. 

Section  193.2619    Control  Systems 

We  proposed  under  section 
193.2619(c)  a  yearly  (not  exceeding  15 
months)  inspection  and  testing  of 
control  systems  in  service,  but  not 
normally  in  operation,  such  as  relief 
valves  and  automatic  shutdown  devices, 
and  internal  shutoff  valves.  AGA,  NEGA 
and  one  operator  disagreed  with  this 
proposed  change.  NEGA  said  this 
requirement  could  be  erroneously 
interpreted  as  a  requirement  to  inspect 
the  valve  itself  (inside  the  tank)  rather 
than  the  control  system  associated  with 
the  valve.  One  operator  commented  that 
this  requirement  should  be  clarified  to 
apply  only  to  those  tanks  with  external 
pumps.  AGA  said  this  requirement  is 
excessive,  impractical,  and  impossible 
to  enforce. 

Response — We  have  revised  the 
wording  to  clarify  that  the  control 
system  for  internal  shutoff  valves  for 
bottom  penetration  tanks  must  be 
inspected  and  tested  every  year.  It 
means  that  valve  operation  must  be 
tested.  This  should  not  be  interpreted  as 
inspection  of  the  valve  inside  the  tank. 
Revised  wording  should  alleviate  any 
confusion.  This  requirement  is 
important  because  we  have  allowed 
shorter  design  spill  times  for  tanks  with 
internal  shutoff  valves. 

Another  commenter  suggested  that 
under  section  193.2619(c)(2)  inspection 
and  testing  requirements  for  control 
systems  intended  for  fire  protection  be 
extended  from  six  months  to  yearly  not 
exceeding  15  months.  This  commenter 
said  that  six  months  is  excessive  for  this 
type  of  system  inspection. 

Response — We  believe  a  six  month 
interval  for  inspection  and  testing  is 
necessary'  to  ensure  proper  operation  of 
fire  protection  systems.  Fire  protection 
systems  are  the  most  critical  safety 
feature  of  an  LNG  facility  and  the 
smallest  possible  margin  for  error  must 
be  sought.  Therefore,  the  current 
requirement  is  not'changed. 
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Subpart  H — Personnel  Qualification 
and  Training 

Section  1 93.271 7    Training:  Fire 
Protection 

Although  DOT  did  not  propose  any 
changes  to  the  subpart  on  training,  AGA 
recommended  incorporating  the  fire 
protection  training  requirements  under 
section  9-1.4.2  of  ANSI/NFPA  59A. 
AGA  believes  the  fire  protection 
training  requirements  of  NFPA,  the 
experts  in  the  industry,  should 
supercede  any  other  standards. 

flesponse— -Currently  Part  193 
requires  fire  protection  training  every 
tv^ro  years  and  ANSI/NFPA  59A  requires 
training  every  year.  With  the  excellent 
safety  record  of  LNG  industry  we  do  not 
see  a  need  for  making  this  requirement 
more  burdensome. 

Subpart  I— Fire  Protection 

Section  193.2801     Scope 

We  proposed  to  replace  subpart  I, 
except  for  a  few  sections  with  important 
safety  features  which  are  not  adequately 
addressed  in  ANSI/NFPA  59A.  by 
referencing  ANSI/NFPA  59A.  Chapters 
2  and  9.  AGA,  NEGA,  and  two  operators 
commented  that  combining  some 
requirements  of  Part  193  and  the 
requirements  of  ANSI/NFPA  59A  would 
create  duplicate  and  conflicting 
requirements,  would  be  expensive,  and 
would  not  enhance  safety.  One 
commenter  said  that  exclusion  from  the 
fire  protection  requirements  of  ANSI/ 
NFPA  59A  for  existing  LNG  plants  that 
temporarily  do  not  contain  LNG  should 
be  expanded  to  include  fire  protection 
at  all  existing  LNG  plants. 

Response — After  review  of 
requirements  in  this  subpart  and  ANSI/ 
NFPA  59A,  and  discussions  with  LNG 
plant  operators,  designers  and 
consultants,  we  have  determined  that 
the  fire  protection  requirements  of 
ANSI/NFPA  59A  are  adequate. 
Therefore,  in  this  rule  we  are 
referencing  ANSI/NFPA  59A  without 
any  additional  requirements  in  subpart 
I. 

Section  193.2807    Smoking 

We  proposed  to  retain  paragraph  (c) 
regarding  "No  Smoking"  signs.  One 
commenter  said  this  requirement  would 
result  in  excessive  signage  and  not 
necessarily  control  smoking  at  the  plant. 

Response — This  requirement  had 
been  removed  along  with  all  other  fire 
protection  requirements  contained  in 
Subpart  I  for  reasons  stated  above. 

Section  1 93.281 7    Fire  Equipment  and 
Section  193.2821     Fire  detection 

One  commenter  said  that  the  revision 
to  this  section  requires  additional  fire 


protection  equipment,  additional 
unspecified  fire  alarms  fi-om  ANSI/ 
NFPA  59A,  and  additional  protection  or 
cooling  requirements  for  critical 
components.  The  commenter  said  these 
requirements  should  be  specifically 
identified  with  reference  to  the 
appropriate  section  of  ANSI/NFPA  59A. 

Response — These  requirements  have 
been  r  imoved  in  Subpart  I  for  reasons 
stated  above.  The  ANSI/NFPA  59A 
requirements  will  apply  to  LNG 
facilities  designed  and  constructed  after 
the  effective  date  of  this  final  rule. 

Section  193.2819    Gas  detection 

Response — This  requirement  had 
been  removed  in  Subpart  I  for  reasons 
stated  above. 

Subpart  J — Security. 

This  subpart  is  retained. 

Appendix  A  to  Part  193 

Is  revised  to  reflect  changes  in  the  list 
of  Organizations  and  addresses  and  list 
of  documents  incorporated  by  reference 
due  to  Part  193  revisions.  One  new 
document  added  in  the  list  is  the  GRI- 
96/0396.5 — "Evaluation  of  Mitigation 
Methods  for  Accidental  LNG  Releases, 
Volume  5:  Using  FEM3A  for  LNG 
Accident  Consequence  Analysis." 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  Department  of  Transportation 
(DOT)  does  not  consider  this  action  to 
be  a  significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
(58  FR  51735;  October  4,1993). 
Therefore,  it  was  not  forwarded  to  the 
Office  of  Management  and  Budget.  This 
final  rule  is  not  significant  under  DOT's 
regulatory  policies  and  procedures  (44 
FR  11034:  Februarv  26,  1979). 

This  final  rule  amends  49  CFR  Part 
193  by  replacing  substantive  sections  of 
the  cvurent  regulation  with  ANSI/NFPA 
Standard  59A,  titled  "Standard  for  the 
Production,  Storage  and  Handling  of 
Liquefied  National  Gas  (LNG)".  The 
purpose  of  this  adoption  is  to  enable 
operators  to  utilize  current  technology, 
materials,  and  practices,  thereby 
reducing  costs  and  enhancing  national 
growth.  This  change  to  Part  193  will 
eliminate  unnecessary  and  burdensome 
requirements.  Further  the  adoption  of 
industry  standards  is  consistent  with 
the  President's  goals  of  regulator}' 
reinvention  and  improvement  of 
customer  service  to  the  American 
people.  Adoption  of  industry'  standards 
also  meets  the  goals  of  0MB 's  Budget 
Circular  A-1 19.  "Federal  Participation 
in  the  Development  and  Use  of 
Voluntary  Standards,"  promoting 


adoption  of  voluntary  consensus 
standards  wherever  possible. 

The  NFPA  has  a  standing  committee 
which  regularly  reviews  ANSI/NFPA 
59A.  RSPA  has  a  representative  on  this 
committee,  and  RSPA  sought  the 
committee's  input  in  several  discussions 
concerning  the  adoption  of  ANSI/NFPA 
59A  into  Part  193.  Members  of  the 
ANSI/NFPA  59A  technical  committee 
include:  RSPA,  Federal  Energy 
Regulatory  Commission,  Coast  Guard, 
State  governments,  insurance  interests, 
contractors,  and  fire  departments. 
Representation  by  this  group  ensures 
that  essentially  all  interests  involved  in 
LNG  safety  issues  have  been  represented 
in  this  standard.  The  NFPA  has  over 
67.000  individual  members  and 
includes  over  100  national  trade  and 
professional  groups.  Its  goal  as  an 
organization  is  to  reduce  the  burden  of 
fire  on  the  quality  of  life  by  advocating 
scientifically  based  consensus  codes 
and  standards,  research,  and  education 
for  fire  safety  issues. 

As  mentioned  above,  there  should  be 
little  to  no  cost  to  the  industry  to  adopt 
these  regulations  as  LNG  operators  are 
already  well  aware  of  these  stemdards 
and  they  are  already  being  implemented 
by  the  industry'.  In  fact  adoption  of  this 
rule  should  actually  reduce  the  costs  to 
industry  as  the  main  purpose  of  this 
rule  is  to  allow  the  adoption  of  newer 
technology  that  was  not  anticipated 
when  the  earlier  LNG  regulations  were 
promulgated.  Because  this  rule  does  not 
represent  any  new  burden  to  the 
industry  and  in  fact  will  reduce  costs, 
RSPA  believes  that  a  regulatory 
evaluation  of  this  rule  is  unnecessary. 
Furthermore,  adoption  of  this  rule  meets 
the  guidelines  of  Federal  Government 
policy  discussed  above  while  reducing 
the  administrative  burdens  on  industry 
and  allowing  for  the  use  of  the  latest 
technology  and  practices. 

Regulatory  Flexibility  Act 

Under  the  Regulator}'  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  RSPA  must 
consider  whether  a  rulemaking  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  discussed  above,  RSPA  is  amending 
part  193  by  replacing  substantive 
portions  of  this  subpart  with  the 
adoption  of  consensus  industry 
standards  developed  by  the  NFPA. 
These  safety  standards  are  well  known 
and  have  been  implemented  by 
operators  of  LNG  facilities  throughout 
the  United  Sates.  The  replacement  of 
major  portions  of  Part  193  with  the 
ANSI/NFPA  59A  standard  should  in 
fact  reduce  costs  of  the  present 
regulations  to  LNG  operators,  including 
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ni)t 
ths 


)f 


the 


Paperwork  Reduction  Act 

This  rule  does  not  substantially 
modify  the  paperwork  burden  on  LNG 
industry.  OPS  does  not  believe  that  LNG 
industry  will  have  any  additional 
paperwork  burden  because  of  the 
incorporation  by  reference  of  these 
consensus  standards,  and  therefore  no 
separate  paperwork  submission  is 
required. 

National  Environmental  Policy  Act 

RSPA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.)  and 
has  determined  that  this  action  would 
not  significantly  affect  the  quality  of  the 
human  environment.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  in  the  docket, 

Impact  on  Business  Processes  and 
Computer  Systems 

We  do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  "Y2K"  or  related  computer 
problems.  This  final  rule  does  not 
mandate  business  process  changes  or 
require  modifications  to  computer 
systems.  Because  this  rule  does  not 
affect  organizations'  ability  to  respond 
to  those  problems,  we  are  not  delaying 
the  effectiveness  of  the  requirements. 

List  of  Subjects  in  49  CFR  Part  193 

Construction,  Design,  Equipment,  Fire 
protection,  Incorporation  by  reference. 
Liquefied  natural  gas,  Maintenance, 
Operation,  Pipeline  safety.  Reporting 
and  recordkeeping,  and  Siting 
requirements. 

Accordingly,  RSPA  amends  49  CFR 
193  as  follows: 

PART1 93— {AMENDED] 

1.  The  authority  citation  for  part  J  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60102,  60103, 
60111.  60118  and  49  CFR  1.53. 

Subpart  A — General 


§  1 93.2003    [Removed  and  reserved] 

2.  Section  193.2003  is  removed  and 
reserved. 

3.  Section  193.2005  is  revised  to  read 
as  follows: 

§  1 93.2005    Applicability. 

(a)  Safety  requirements  mandating 
compliance  with  standard  ANSI/NFPA 
59A  and  other  changes  in  this  part 
governing  siting,  design,  construction. 


equipment,  fire  protection,  operation 
and  maintenance  apply  to  LNG  facilities 
placed  in  service  after  March  31,  2000 
unless  otherwise  noted. 

(b)  If  an  existing  LNG  facility  (or 
facility  under  construction  before  March 
31,  2000  is  replaced,  relocated  or 
significantly  altered  after  March  31, 
2000,  the  facility  must  comply  with  the 
applicable  requirements  of  this  part 
governing,  siting,  design,  installation, 
and  construction,  except  that: 

(1)  The  siting  requirements  apply  only 
to  LNG  storage  tanks  that  are 
significantly  altered  by  increasing  the 
original  storage  capacity  or  relocated, 
and 

(2)  To  the  extent  compliemce  with  the 
design,  installation,  and  construction 
requirements  would  make  the  replaced, 
relocated,  or  altered  facility 
incompatible  with  the  other  facilities  or 
would  otherwise  be  impractical,  the 
replaced,  relocated,  or  significantly 
altered  facility  may  be  designed, 
installed,  or  constructed  in  accordance 
with  the  original  specifications  for  the 
facility,  or  in  another  manner  subject  to 
the  approval  of  the  Administrator. 

§193.2007    Definitions. 

4.  Section  193.2007  is  amended  by 
removing  "including  an  imderground 
cavern"  from  definition  of  Storage  tank, 
"or  solidifying"  from  definition  of  LNG 
facility,  and  "or  semisolid"  from 
definitions  of  Liquefied  natural  gas  or 
LNG,  Vaporization,  and  Vaporizer. 

Subpart  B — Siting  Requirements 

5.  Section  193.2051  is  revised  to  read 
as  follows: 

§193.2051     Scope. 

Each  LNG  facility  designed, 
constructed,  replaced,  relocated  or 
significantly  altered  after  March  31, 
2000  must  be  provided  with  siting 
requirements  in  accordance  with  the 
requirements  of  this  part  and  of  ANSI/ 
NFPA  59A.  In  the  event  of  a  conflict 
between  this  part  and  ANSI/NFPA  59A, 
this  part  prevails. 

§  1 93.2055    [Removed  and  reserved] 

6.  Section  193.2055  is  removed  and 
reserved. 

7.  Section  193.2057  is  revised  to  read 
as  follows: 

§  193.2057    Thermal  radiation  protection. 

Each  LNG  container  and  LNG  transfer 
system  must  have  a  thermal  exclusion 
zone  in  accordance  with  section  2-2.3.1 
of  ANSI/NFPA  59A  with  the  following 
exceptions: 

(a)  The  thermal  radiation  distances 
shall  be  calculated  using  Gas  Research 
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Institute's  (GRI)  report  GRI-89/0176. 
which  is  also  available  as  the  "LNGFIRE 
III"  computer  model  produced  by  GRI. 
The  use  of  other  alternate  models  which 
take  into  account  the  same  physical 
factors  and  have  been  validated  by 
experimental  test  data  shall  be 
permitted  subject  to  the  Administrator's 
approval. 

(b)  In  calculating  exclusion  distances, 
the  wind  speed  producing  the 
maximvun  exclusion  distances  shall  be 
used  except  for  wind  speeds  that  occur 
less  than  5  percent  of  the  time  based  on 
recorded  data  for  the  area. 

(c)  In  calculating  exclusion  distances, 
the  emibient  temperature  and  relative 
humidity  that  produce  the  maximum 
exclusion  distances  shall  be  used  except 
for  values  that  occiu-  less  than  five 
percent  of  the  time  based  on  recorded 
data  for  the  area. 

8.  Section  193.2059  is  revised  to  read 
as  follows: 

§193.2059    Flammable  vapor-gas 
dispersion  protection. 

Each  LNG  container  and  LNG  transfer 
system  must  have  a  dispersion 
exclusion  zone  in  accordance  with 
section  2-2.3.2  of  ANSI/NFPA  59A  with 
the  following  exceptions:  (a)  Flammable 
vapor-gas  dispersion  distances  must  be 
determined  in  accordance  with  the 
model  described  in  the  Gas  Reseeirch 
Institute  report  GRI-89/0242,  "LNG 
Vapor  Dispersion  Prediction  with  the 
DEGADIS  Dense  Gas  Dispersion 
Model."  Alternatively,  in  order  to 
account  for  additional  cloud  dilution 
which  may  be  caused  by  the  complex 
flow  patterns  induced  by  tank  and  dike 
structure,  dispersion  distances  may  be 
calculated  in  accordance  with  the  model 
described  in  the  Gas  Research  Institute 
report  GRI  96/0396.5,  "Evaluation  of 
Mitigation  Methods  for  Accidental  LNG 
Releases.  Volume  5:. Using  FEM3A  for 
LNG  Accident  Consequence  Analyses". 
The  use  of  alternate  models  which  take 
into  account  the  same  physical  factors 
and  have  been  validated  by 
experimental  test  data  shall  be 
permitted,  subject  to  the  Administrator's 
approval. 

lb)  The  following  dispersion 
parameters  must  be  used  in  computing 
dispersion  distances: 

(1)  Average  gas  concentration  in  air  = 
2.5  percent. 

(2)  Dispersion  conditions  are  a 
combination  of  those  which  result  in 
longer  predicted  downwind  dispersion 
distances  than  other  weather  conditions 
at  the  site  at  least  90  percent  of  the  time, 
based  on  figures  maintained  by  National 
Weather  Service  of  the  U.S.  Department 
of  Commerce,  or  as  an  alternative  where 
the  model  used  gives  longer  distances  at 


lower  wind  speeds.  Atmospheric 
Stability  (Pasquill  Class)  F,  wind  speed 
=  4.5  miles  per  hour  (2.01  meters/sec)  at 
reference  height  of  10  meters,  relative 
humidity  =  50.0  percent,  and 
atmospheric  temperature  =  average  in 
the  region. 

(3)  The  elevation  for  contour 
(receptor)  output  H  =  0.5  meters. 

(4)  A  surface  roughness  factor  of  0.03 
meters  shall  be  used.  Higher  values  for 
the  roughness  factor  may  be  used  if  it 
can  be  shown  that  the  terrain  both 
upwind  and  downwind  of  the  vapor 
cloud  has  dense  vegetation  and  that  the 
vapor  cloud  height  is  more  than  ten 
times  the  height  of  the  obstacles 
encountered  by  the  vapor  cloud. 

(c)  The  design  spill  shall  be 
determined  in  accordance  with  section 
2-2.3.3  of  ANSI/NFPA  59A. 

§§  1 93.2061  -1 93.2065    [Removed  and 
reserved] 

9.  Sections  193.2061  through 
193.2065  are  removed  and  reserved. 

10.  Section  193.2067  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)(i)  to 
read  as  follows: 

§193.2067    Wind  forces 

***** 

(b)*  *   * 

(1)  For  shop  fabricated  containers  of 
LNG  or  other  hazardous  fluids  with  a 
capacity  of  not  more  than  70,000 
gallons,  appUcable  wind  load  data  in 
ASCE  7. 

(2)*   *   * 

(i)  An  assumed  sustained  wind 
velocity  of  not  less  than  150  miles  per 
hour,  unless  the  Administrator  finds  a 
lower  velocity  is  justified  by  adequate 
supportive  data;  or 


§§193.2069-193.2073    [Removed  and 
reserved] 

11.  Sections  193.2069  through 
193.2073  are  removed  and  reserved. 

Subpart  C — Design 

12.  Section  193.2101  is  revised  to  read 
as  follows: 

§193.2101     Scope. 

Each  LNG  facility  designed  after 
March  31,  2000  must  comply  with 
requirements  of  this  part  and  of  ANSI/ 
NFPA  59A.  In  the  event  of  a  conflict 
between  this  part  and  ANSI/NFPA  59A, 
this  part  prevails. 

§§  1 93.21 03-1 93.21 1 7    [Removed  and 
reserved] 

13.  Sections  193.2103  through 
193.2117  are  removed  and  reserved. 


§§  193.2121-193.2153    [Removed  and 
reserved] 

14.  Sections  193.2121  through 
193.2153  are  removed  and  reserved. 

15.  Section  193.2155  is  amended  by 
removing  paragraph  (b),  redsignating 
paragraph  (c)  as  paragraph  (b),  and 
revising  paragraph  (a)  introductory  text 
and  newly  designated  paragraph  fb)  to 
read  as  follows: 

§193.2155    Structural  requirements. 

(a)  The  structural  members  of  an 
impoxmdment  system  must  be  designed 
and  constructed  to  prevent  impairment 
of  the  system's  performance  reliability 
and  structural  integrity  as  a  result  of  the 
following: 
***** 

(b)  An  LNG  storage  tank  must  not  be 
located  within  a  horizontal  distance  of 
one  mile  (1.6  km)  fi-om  the  ends,  or  V* 
mile  (0.4  km)  from  the  nearest  point  of 
a  runway,  whichever  is  longer.  The 
height  of  LNG  structures  in  the  vicinity 
of  an  airport  must  also  comply  with 
Federal  Aviation  Administration 
requirements  in  14  CFR  Section  1.1. 

§§193.2157-193.2159    [Removed  and 
reserved] 

16.  Sections  193.2157  through 
193.2159  are  removed  and  reserved. 

17.  Section  193.2161  is  revised  to  read 
as  follows: 

§193.2161     Dikes,  general. 

An  outer  wall  of  a  component  served 
by  an  impounding  system  may  not  be 
used  as  a  dike  unless  the  outer  wall  is 
constructed  of  concrete. 

§§  1 93.21 63-1 93.21 65    [Removed  and 
reserved] 

18.  Sections  193.2163  through 
193.2165  are  removed  and  reserved. 

19.  Section  193.2167  is  revised  to  read 
as  follows: 

§193.2167    Covered  systems. 

A  covered  impounding  system  is 
prohibited  except  for  concrete  wall 
designed  tanks  where  the  concrete  wall 
is  an  outer  wall  serving  as  a  dike. 

§§193.2169-193.2171     [Removed  and 
reserved] 

20.  Sections  193.2169  through 
193.2171  are  removed  and  reserved. 

21.  Section  193.2173  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  193.21 73    Water  removal. 

(a)  Impoundment  areas  must  be 
constructed  such  that  all  areas  drain 
completely  to  prevent  water  collection. 
Drainage  pumps  and  piping  must  be 
provided  to  remove  water  frt)m 
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collecting  in  the 
Alternative  mean ! 
acceptable  subjec  i 
Administrator's 

(b)  The  water  rAmo 
have  adequate  ca  )acity 
at  a  rate  equal  to 
predictable  coUec  * 
of  10-year  frequei  cy 
duration,  and  othpr 
rainfall  amounts, 
"Rainfall  Freque 
States"  publishec 
Weather  Service 
of  Commerce. 


i  napoundment  area, 
of  draining  may  be 
to  the 
approval. 

val  system  must 
to  remove  water 
15%  of  the  maximum 
ion  rate  from  a  storm 
and  1-hour 
natural  causes.  For 
operators  must  use  the 
Atlas  of  the  United 
by  the  National 
the  U.S.  Department 


r  cy 


(f 


§§  1 93.21 7S-1 93.21  f9    [Removed  and 
reserved] 

9: 1 


22.  Sections  1 
193.2179  are  rem 

23.  Section  193 
as  follows: 


.2175  through 
( ived  and  reserved. 

2181  is  revised  to  read 


§  193.2181     impoui^dment  capacity:  LNG 
storage  tanKs. 

Each  impoundi:  ig  system  serving  an 


LNG  storage  tank 
volumetric  liquid 
capacity  of: 
(a)  110  percent 


nust  have  a  minimum 
impoundment 

)f  the  LNG  tank's 


maximum  liquid  ( lapacity  for  an 
impoundment  ser  zing  a  single  tank; 

(b)  100  percent  sf  all  tanks  or  110 
percent  of  the  larj  est  tank's  maximum 
liquid  capacity,  w  lichever  is  greater,  for 
the  impoundment  serving  more  than 
one  tank;  or 

(c)  If  the  dike  is  designed  to  account 
for  a  surge  in  the  (  vent  of  catastrophic 
failiire,  then  the  iinpoundment  capacity 
may  be  reduced  t(  100  percent  in  lieu 
of  110  percent. 


§193.2183  and  193. 
reserved] 


24.  Sections  19 
are  removed  and 

25.  Section 
as  follows: 


2185    [Removed  and 


.2183  and  1913.2185 
I  Bserved. 
193, 2187  is  revised  to  read 


§  193.2187    Nonmeialtic  membrane  liner. 

A  flammable  no  tunetallic  membrane 
liner  may  not  be  u  sed  as  an  inner 
container  in  a  storage  tank. 

§§  1 93.21 89-1 93.22^    [Removed  and 
reserved] 

26.  Sections  19:  .2189  through 
193.2233  are  remc  ved  and  reserved 

Subpart  D — Cons  ruction 


27.  Section 
as  follows: 


§193.2301     Scope. 

Each  LNG  facility 
March  31,  2000  mlist 


193. 2301  is  revised  to  read 


constructed  after 
comply  with 


requirements  of  this  part  and  of  ANSI/ 
NFPA  59A.  In  the  event  of  a  conflict 
between  this  part  and  ANSI/NFPA  59A, 
this  part  prevails. 

28.  Section  193.2303  is  amended  by 
adding  a  phrase  "and  ANSI/NFPA 
59A."  at  the  end  of  the  section. 

§  1 93.230&-1 93.231 9    [Removed  and 
reserved] 

29.  Sections  193.2305  through 
193.2319  are  removed  and  reserved. 

30.  Section  193.2321  is  revised  to  read 
as  follows: 

§  1 93.2321     Nondestructive  tests. 

The  butt  welds  in  metal  shells  of 
storage  tanks  with  internal  design 
pressure  above  15  psig  must  be 
radiographically  tested  in  accordance 
with  the  ASME  Boiler  and  Pressure 
Vessel  Code  (Section  VIII  Division  1), 
except  that  hydraulic  load  bearing  shells 
with  curved  surfaces  that  are  subject  to 
cryogenic  temperatures,  100  percent  of 
both  longitudinal  (or  meridional)  and 
circumferential  (or  latitudinal)  welds 
must  be  radiographically  tested. 

§§193.2323-193.2329    [Removed  and 
reserved] 

31.  Sections  193.2323  through 
193.2329  are  removed  and  reserved. 

Subpart  E — Equipment 

32.  Section  193.2401  is  revised  to  read 
as  follows: 

§193.2401    Scope. 

After  March  31,  2000,  each  new, 
replaced,  relocated  or  significantly 
altered  vaporization  equipment, 
liquefaction  equipment,  and  control 
systems  must  be  designed,  fabricated, 
and  installed  in  accordance  with 
requirements  of  this  part  and  of  ANSI/ 
NFPA  59A.  In  the  event  of  a  conflict 
between  this  part  and  ANSI/NFPA  59A, 
this  part  prevails. 

§§  1 93.2403-193.2439    [Removed  and 
reserved] 

33.  Sections  193.2403  and  193.2439 
are  removed  and  reserved. 

§  1 93.2443    [Removed  and  reserved] 

34.  Section  193.2443  is  removed  and 
reserved. 

Subpart  F — Operation 

35.  Section  193.2521  is  revised  to  read 
as  follows: 

§  1 93.2521    Operating  records. 

Each  operator  shall  maintain  a  record 
of  results  of  each  inspection,  test  and 
investigation  required  by  this  subpart. 
For  each  LNG  facility  that  is  designed 


and  constructed  after  March  31,  2000 
the  operator  shall  also  maintain  related 
inspection,  testing,  and  investigation 
records  that  ANSI/NFPA  59A  requires. 
Such  records,  whether  required  by  this 
part  or  ANSI/NFPA  59A,  must  be  kept 
for  a  period  of  not  less  than  five  years. 

Subpart  G — Maintenance 

36.  Section  193.2619  in  Subpart  G  is 
amended  by  revising  paragraph  (c) 
introductory  text  to  read  as  follows: 

§  1 93.261 9    Control  systems. 

***** 

(c)  Control  systems  in  service,  but  not 
normally  in  operation,  such  as  relief 
valves  and  automatic  shutdown  devices, 
and  control  systems  for  internal  shutoff 
valves  for  bottom  penetration  tanks 
must  be  inspected  and  tested  once  each 
calender  year,  not  exceeding  15  months, 
with  the  following  exceptions: 
***** 

37.  Section  193.2639  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§193.2639    Maintenance  records. 

(a)  Each  operator  shall  keep  a  record 
at  each  LNG  plant  of  the  date  and  type 
of  each  maintenance  activity  performed 
on  each  component  to  meet  the 
requirements  of  this  part.  For  each  LNG 
facility  that  is  designed  and  constructed 
after  March  31,  2000  the  operator  shall 
also  maintain  related  periodic 
inspection  and  testing  records  that 
ANSI/NFPA  59A  requires.  Maintenance 
records,  whether  required  by  this  part  or 
ANSI/NFPA  59A,  must  be  kept  for  a 
period  of  not  less  than  five  years. 


Subpart  I — Fire  Protection 

38.  Section  193.2801  is  revised  to  read 
as  follows: 

§193.2801     Scope. 

Each  LNG  facility  must  meet  fire 
prevention  and  fire  control  provisions  of 
ANSI/NFPA  59A. 

§§  1 93.2803-1 93.2821     [Removed  and 
reserved] 

39.  Sections  193.2803  through 
193.2821  are  removed  and  reserved. 

***** 

40.  Appendix  A  to  Part  193  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  193 — Incorporation 
by  Reference 

/.  List  of  Organizations  and  Addresses 

A.  American  Gas  Association  (AGA).  400 
North  Capital  St.,  Washington,  D.C.  20001. 

B.  American  National  Standards  Institute 
(ANSI),  11  West  42nd  St.,  New  York,  NY 
10036. 


Federal  Register /Vol.  65,  No.  41  /  Wednesday,  March  1,  2000 /Rules  and  Regulations  10961 


C.  American  Society  of  Civil. Engineers 
(ASCE).  Parallel  Centre,  1801  Alexander  Bell 
Dr.,  Reston,  VA  20191-4400. 

D.  American  Society  of  Mechanical 
Engineers  (ASME),  Three  Park  Ave.,  New 
York,  NY  10016-5990. 

E.  Gas  Research  Institute  (GRI),  8600  West 
Bryn  Mawr  Ave.,  Chicago,  IL  60631. 

F.  National  Fire  Protection  Association 
(NFPA),  1  Batterymarch  Park.  P.O.  Box  9101, 
Quincy,  MA  02269-9101. 

//.  Documents  Incorporated  by  Reference, 
(Numbers  in  Parentheses  Indicate  Applicable 
Editions) 

A.  American  Gas  Association  (AGA): 

1.  "Purging  Principles  and  Practices" — 
(1975) 

B.  American  Society  of  Civil  Engineers 

(ASCE): 
1.  ASCE  7-95  "Minimum  Design  Loads  for 
Buildings  and  Other  Structures"  (1995). 

C.  American  Society  of  Mechanical  Engineers 

(ASME): 
1.  ASME  Boiler  and  Pressure  Vessel  Code, 
Section  VIII,  Divisions  1  and  2  (1998). 

D.  Gas  Research  Institute  (GRI): 

1.  GRI-89/0176  "LNGFIRE:  A  Thermal 
radiation  Model  for  LNG  Fires"  (June  29, 
1990). 

2.  GRI-89/0242  "LNG  Vapor  Dispersion 
Prediction  with  the  DEGDIS  Dense  Gas 
Dispersion  Model"  (April  1988-July 
1990). 

3.  GRI-96/0396.5  "Evaluation  of  Mitigation 
Methods  for  Accidental  LNG  Releases, 
Volume  5:  Using  FEM3A  for  LNG 
Accident  Consequence  Analyses." 

E.  National  Fire  Protection  Association 

(NFPA): 
1.  ANSI/NFPA  59A  "Standard  for  the 
Production,  Storage,  and  Handling  of 
Liquefied  Natural  Gas  (LNG)"  (1996 
edition). 

Issued  in  Washington,  D.C.  on  February  11, 
2000. 

John  P.  Murray, 
Acting  Deputy  Administrator. 
[FR  Doc.  00-3799  Filed  2-29-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 

[DocKet  No.  NHTSA-2000-6940] 

RIN2127-AG66 

Anthropomorphic  Test  Dummy; 
Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 

action:  Final  rule. 

SUMMARY:  This  document  amends  49 
CFR  Part  572  by  adding  design  and 
performance  specifications  for  a  new 


dummy  whose  height  and  weight  are 
representative  of  a  fifth  percentile 
female  adult.  This  new  diunmy,  which 
is  part  of  the  family  of  Hybrid  Ul  test 
diunmies,  can  be  used  to  accurately 
assess  the  potential  for  injuries  to  small- 
stattired  adults  emd  teenagers.  The  new 
dummy  is  especially  needed  both  to 
ensure  that  air  bags  protect  small- 
statured  adults  and  teenagers  in  frontal 
crashes  and  to  minimize  the  risk  of 
injury  from  air  bags  during  those 
crashes.  The  dummy  will  also  provide 
a  means  of  gathering  useful  information 
in  a  variety  of  crash  environments  to 
better  evaluate  vehicle  safety. 

Adding  the  dummy  to  Part  572  is  the 
first  step  toward  using  the  dummy  to 
evaluate  the  safety  and  effectiveness  of 
air  bags  for  small-statured  adults  and 
teenagers.  The  issue  of  amending 
various  safety  standards  to  specify  use 
of  the  diunmy  in  determining 
compliance  with  the  performance 
requirements  of  those  standards,  e.g., 
the  agency's  occupant  protection 
standard,  will  be  addressed  in  other 
rulemakings,  particularly  the  agency's 
advanced  air  bag  rulemaking  for  which 
a  notice  of  proposed  rulemaking  was 
published  in  September  1998  and  a 
supplemental  notice  of  proposed 
rulemaking  was  published  in  November 
1999. 

DATES:  Effective  Date:  This  regulation 
becomes  eff'ective  March  31,  2000.  The 
incorporation  by  reference  of  the 
publications  listed  in  the  nde  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  31,  2000. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  April  17,  2000. 
ADDRESSES:  Petitions  for  reconsideration 
shoidd  refer  to  the  docket  number  of 
this  rule  and  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues,  you  may  call 
Stan  Backaitis,  Office  of 
Crashworthiness  Standards,  at  202-36&- 
4912. 

For  legal  issues,  you  may  call  Rebecca 
MacPherson,  Office  of  the  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
S.W.,  Washington,  D.C.  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Decision 

Based  on  oiu  use  of  the  Hybrid-Ill  5th 
percentile  female  (H-III5F)  dummy  in 
calibration  tests  and  in  frontal  impact 
tests  involving  restraints  such  as  air 


bags  and  belts,  and  after  consideration 
of  the  public  comments  on  our 
Septembier  3,  1998  notice  of  proposed 
rulemaking  (NPRM)  (63  FR  46981).  we 
have  concluded  that  this  dummy  is 
suitable  for  both  research  and  safety 
compliance  assessments.  Depending  on 
the  intended  injvuy  assessment  needs, 
the  dummy  has  the  necessary 
instrumentation  to  measure  the 
potential  for  injimes  to  the  head,  the 
upper  and  lower  ends  of  the  neck,  the 
chest,  the  lumbar  spine,  the  pelvis,  and 
the  femurs,  as  well  as  the  forces  on  the 
iljac  crests  '  caused  by  the  lap  belt.  In 
extensive  agency  tests,  the  dummy 
exhibited  excellent  diu-ability  and 
robustness  as  a  measuring  test  tool. 
Although  other  dummy  users  were 
invited  to  provide  comments  on  their 
test  experience  with  the  H-III5F 
dummy,  their  responses  to  the  NPRM 
were  based  primarily  on  data  from 
calibration-type  tests.  Little  of  the  data 
was  from  the  dummy's  response  in 
systems  tests.  Accordingly,  oiu 
judgment  about  the  adequacy  of  the 
dummy  in  systems  tests  is  based  on  oiu 
own  test  data.  However,  we  believe  that 
our  conclusion  is  consistent  with  the 
calibration  data  submitted  in  response 
to  the  NPRM  by  other  diunmy  users, 
since  those  data  provide  a  reasonably 
good  match  with  the  agencv  data. 

We  have  decided  to  add  the  H-III5F 
dummy  to  Part  572  as  Subpart  O,  and 
designate  it  as  the  alpha  version  of  the 
dummy.  This  dummy  is  not 
significantly  different  from  the  one 
proposed  in  the  NPRM.  Further  changes 
to  the  diunmy  will  be  designated  as 
beta,  gamma,  etc.,  to  assure  that 
modifications  can  be  easily  tracked  and 
identified.  The  new  diunmy  is  defined 
by  a  drawing  and  specification  package; 
a  new  procedures  document  for 
disassembly,  assembly,  and  inspection; 
and  performance  parameters  including 
associated  calibration  procedures  as 
noted  in  Subpart  O. 

n.  Background 

Air  bag-related  fatalities  and  injuries 
to  small  female  drivers  seated  close  to 
the  deploying  air  bag  in  low  speed 
crashes  have  raised  serious  concerns 
about  the  safety  of  air  bags  for  this 
portion  of  the  population. ^  One  way  to 


'  The  ilium  is  the  expansive-superior  segment  of 
the  three  bones  composing  the  left  or  right  half  of 
the  pelvis. 

2  Close  proximity  to  the  air  bag  is  one  of  the 
primary  factors  leading  to  serious  injury  or  fatality. 
Several  factors  can  lead  to  an  individual  being  too 
close  to  the  air  bag  at  the  time  of  deployment, 
including  failure  to  wear  a  safety  belt.  Nevertheless, 
very  small-statured  women  appear  to  constitute  the 
largest  segment  of  the  driver  population  that  may 
not  be  able  to  sit  a  safe  distance  from  the  air  bag, 
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evaluate  the  prote*  :tion  provided  by  and 
the  risks  associatei  i  with  air  bag  systems 
is  through  the  use  of  human  mechanical 
surrogates  with  a  1  igh  degree  of 
biofidelity,  such  an  the  family  of  Hybrid 
Ill-type  crash  test  dummies.  The 
desirability  of  a  se  :ond  adult-sized 
crash  dimimy,  sue  i  as  the  fifth 
percentile  adult  fe  nale.  has  been 
apparent  for  a  nun  iber  of  years.  During 
a  March  1997  Natianal  Transportation 
Scifety  Board  heari  [ig  on  the  safety  of  air 
bag  systems,  sever  d  industry 
commenters  addre  ssed  the  need  to 
revise  Federal  Mol  or  Vehicle  Safety 
Standard  (FMVSS  No.  208.  Occupant 
Crash  Protection,  I  y  adopting  new  test 
procedures  and  tei  t  devices  and  by 
assessing  the  safet; '  of  the  occupant 
protection  systems  with  suitable  injury 
.  assessment  criteric .  The  commenters 
noted  that  the  Hyh  -id  Ill-type  5th 
percentile  female  (  ummy  has  been  used 
by  industry  for  res  sarch  purposes  for 
several  years  and  s  upported  its  use  in 
air  bag  certificatioi  i  programs. 

The  5th  percenti  le  adult  female 
dummy  (H-IIISF)  is  part  of  a  family  of 
Hybrid  ID-type  dummies.  The  first 
Hybrid  IH  dummy  was  a  50th  percentile 
male  dummy.  NiT  SA  has  specified  use 
of  that  dummy  for  compliance  testing 
under  FMVSS  No.  208  since  1986. 
initially  on  an  opti  3nal  basis,  and  more 
recenUy  on  a  mane  atory  basis.  The  need 
for  a  family  of  Hyh  rid  Ill-type  dummies 
having  considerab  y  improved 
biofidelity  and  ant  iropometry  was 
recognized  by  the  I  Centers  for  Disease 
Control  and  Prevei  tion  (CDC)  in  1987 
when  it  awjirded  a  contract  to  Ohio 
State  University  ui  der  the  tide 
"Development  for  ^ulti-Sized  Hybrid 
ni  Based  Dummy  I  amily."  Development 
of  the  H-IIISF  dummy,  along  with  the 
development  of  otlier  family  members, ^ 
has  continued  sine  b  then  imder  the 
guidance  of  the  Hy  srid  III  Dummy 


Family  Task  Force 


force  invited  expei  ts  from 
biomechanics,  inst  rumentation,  and 
dummy  dqgign  to  ^  uide  this 
developifient.  In  d(  fining  the 
specifications  for  a  small  adult  female 
dummy,  the  task  fc  rce  selected  key  body 


even  when  properly 
differences  in  body  size 
injury  for  a  smail-statur4d 
unrestrained  average-si: 

'The  second  dummy, 
the  subject  of  an  NPRM 
(63FR35170).  andaFiitl 
January  13,  2000  (65  FR  2059) 

*  Minutes  of  the  meeti  igs 
located  in  NHTSAs  doc  ti 
Seventh  St..  SW.  and  an 
inspection.  The  minutes 
the  entire  family  of  Hybi 
the  six-year-old  dummy  th 
previous  rulemaking 


resi  rained.  Additionally, 


of  SAE.-*  The  task 


[nay  lead  to  more  severe 
woman  than  for  an 
male, 
the  six-year-old  child,  was 
}ubiished  on  [une  28,  1998 
Rule  pubhshed  on 
9). 

of  the  taskforce  are 
et.  Room  5111,  400 
available  for  public 
address  development  of 
d  III  dummies,  including 
at  is  the  subject  of  a 


lengths  and  weights  based  on 
anthropometry  data  for  the  smallest  fifth 
percent  of  the  United  States  adult 
female  population.  Geometric  and  mass 
scale  factors  were  developed  to  assiu-e 
that  each  body  segment  had  the  same  or 
similar  mass  densities  as  the 
corresponding  Hybrid  UI  body  segment. 

In  1997,  we  began  an  extensive  test 
and  evaluation  program  of  the  H-IIlSF 
dummy.  The  dummies  were  exposed  to 
a  variety  of  crash  environments  to 
determine  their  suitabiUty  and  stability 
as  measuring  tools  in  the  most  severe 
crashes. 

Upon  completion  of  its  evaluation  of 
the  H-II15F  dununy,  the  agency 
tentatively  concluded  that  it  was  ready 
for  incorporation  into  Part  572.  NHTSA 
placed  in  the  docket  a  technical  report 
entitled  "Development  and  Evaluation 
of  the  Hybrid  m  5th  Percentile  Adult 
Female  Dummy,"  minutes  of  SAE 
Hybrid  UI  dummy  family  task  group 
meetings  relating  to  the  dummy,  and 
drawings  of  the  proposed  dummy. 
These  documents  provide  the  technical 
information  relevant  to  rulemaking  on 
the  H-ni5F  dummy.  On  September  3, 
1998,  we  published  an  NPRM  proposing 
to  incorporate  the  H-III5F  dummy  into 
Part  572  as  subpart  O,  and  invited 
comments  (63  FR  46981). 

We  received  comments  from  14 
organizations  and  one  individual:  First 
Technology  Safety  Systems  (FTSS), 
Applied  Safety  Technology  Corporation 
(ASTC),  Robert  A.  Denton,  Inc., 
Transportation  Research  Center,  Inc. 
(TRC),  International  Electronic 
Engineering  (lEE),  TRW,  Advocates  for 
Highway  and  Auto  Safety  (Advocates), 
SAE  Diunmy  Test  Equipment 
Subcommittee  (DTES),  the  American 
Automobile  Manufacturers  Association 
(AAMA).  Florida  International 
University  (FIU),  Toyota  Motor 
Company  (Toyota),  the  Insiu^ance 
Institute  for  Highway  Safety  (IIHS). 
General  Motors,  North  America  (GM), 
DaimlerChrysler  Corp.  (DC),  and  Laurel 
Barker,  a  private  citizen. 

The  comments  tended  to  fall  into  two 
groups.  Commenters  either  simply 
supported  the  rulemaking  generally 
without  being  specific  as  to  any 
particular  aspect  of  the  proposal,  or,  in 
addition  to  indicating  overall  support, 
provided  very  technical  comments  on 
specific  portions  of  the  proposal.  Often, 
the  latter  group  of  comments  dealt  with 
procediu-es  on  how  the  dummy  is  set  up 
and  positioned  for  calibration  tests  or 
with  the  sufficiency  and  clarity  of  the 
dummy  drawings.  These  highly 
technical  comments  are  addressed  at 
greater  length  in  the  "Technical 
Analysis  of  Issues  Report"  (TAIR-H- 
II15F)  supporting  this  final  rule.  Where 


we  have  agreed  with  the  comments,  we 
have  made  appropriate  changes  in  either 
the  drawing  package  or  the  regulatory 
text.  The  TAIR-H-III5F  is  in  Uie  docket. 

m.  Dummy  Drawings 

Several  of  the  commenters,  including 
ASTC,  FTSS,  and  to  a  lesser  extent 
Denton,  raised  questions  about  the 
specifications  in  the  drawings.  To 
simplify  analysis  of  the  large  number  of 
detailed  issues  related  to  design 
specifications,  we  divided  the 
comments  into  foiu  categories:  design, 
performance,  manufacturing,  and  other 
issues. 

Design  Issues:  This  group  of  issues 
concerns  those  requested  changes  that, 
in  our  opinion,  are  essential  to  assure 
the  diunmy's  structural  consistency  and 
its  appropriate  functioning.  They 
involve  a  series  of  questions  essential  to 
dummy  design,  as  well  as  missing  or 
incomplete  significant  specifications. 
The  issues  involve  diumny  drawings 
that  need  to  be  changed  either  by 
adjusting  existing  specifications  or 
adding  further  specifications  to  assure  a 
correct  fit  and  interface  between 
components  and  their  appropriate 
functioning  in  the  impact  envirorunent. 
While  these  changes  are  important,  they 
must  be  addressed  with  a  degree  of 
technical  specificity  that  will  likely  be 
appreciated  oidy  by  the  two  dummy 
manufacturers  who  commented  on  the 
NPRM.  Accordingly,  they  are  fully 
discussed  in  the  TAIR-H-III5F  . 

Performance  Issues:  This  group  of 
issues  involves  comments  on  drawings 
and  specifications  that  we  believe  relate 
primarily  to  production  decisions  which 
dummy  manufacturers  need  to  address 
on  their  own.  We  believe  fiuther  that 
the  requested  changes  to  the 
specifications  falling  in  this  category  are 
of  little  consequence  to  the  fit  and 
fiuiction  of  the  dummy.  The 
performance  issues  primarily  concern 
requests  for  the  addition  of  new 
dimensions  and  specifications  that  have 
little,  if  any,  functional  significance  for 
the  part  in  question;  expanding  the 
specifications  to  include  manufactiu-ing 
processes  and  further  details  for 
material  specifications;  and  assignment 
of  dimensional  and  surface  finish 
controls  on  parts  that  have  no 
foreseeable  effects  to  their  fit  and  overall 
dummy  performance. 

In  general,  we  have  found  no  reason 
to  include  the  requested  information  in 
the  drawing  set  of  the  final  rule.  The 
inclusion  of  such  information  would  be 
of  littie  value,  if  any,  and  would  not 
assiu-e  better  quality  of  the 
manufactured  dimmiy.  Indeed,  the 
addition  of  the  specifications  may 
reduce  a  dummy  manufacturer's 
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flexibility  in  selecting  a  superior 
production  technique  or  process,  and 
may  inhibit  competition. 

The  one  exception  is  a  comment  by 
ASTC  that  the  damping  material  to  the 
ribs  is  not  specified  in  the  drawings 
package.  Although  the  damping  material 
and  the  bonding-to-the-rib  processes  are 
generally  known,  the  agency  is  reluctant 
to  specify  them.  We  do  not  wish  to 
inhibit  the  development  and  use  of 
improved  materials  and  bonding 
techniques.  However,  to  assist  those 
manufacturers  that  may  not  be  aware  of 
the  existing  technology,  we  have 
decided  to  add  a  note  to  drawing 
880105-361  referencing  the  damping 
materials  and  bonding  process  used  for 
the  manufactiue  of  ribs  for  the  Hybrid 
III  50th  percentile  adult  male  dummy 
(H-IIISOM)  (see  drawings  78051-35 
through  —40).  All  comments  addressing 
performance  issues  are  fully  discussed 
in  the  TAIR-H-m5F. 

Manufacturing  Issues:  ASTC 
commented  that  the  proposed  drawing 
set  does  not  allow  another  manufacturer 
to  produce  this  dummy  because  it  lacks 
surface  contour  information.  ASTC 
stated  that  the  surface  contour 
information  affects  not  only  outside 
vinyl  skin  pieces,  but  also  many  internal 
structures  such  as  skull,  clavicle, 
clavicle  link,  and  pelvic  bone.  ASTC 
argued  the  lack  of  surface  contour 
information  would  create  problems  in 
interchangeability  and  equivalency 
between  dummies  produced  by  different 
manufacturers,  and  could  also  affect 
dummy  performance.  ASTC  requested 
that  the  agency  provide  opportunities 
for  commenters  to  review  the  dummy  to 
answer  their  questions  and  provide 
patterns  or  parts  for  the  surface  contour 
information. 

We  gave  careful  consideration  to  these 
comments  and  examined  several 
options  for  resolving  ASTC's  concerns. 
The  drawing  review  option  was 
impracticable  for  this  dummy,  since 
drawings  were  aheady  released  as  part 
of  the  NPRM  package.  There  was  no 
way  to  assure  that  any  contour 
definitions  placed  on  the  drawings 
would  address  all  the  concerns  raised 
by  the  commenters.  The  availability  of 
molds  and  patterns  was  also 
impracticable,  since  the  agency  does  not 
own  any  molds  and  patterns  for  this 
dummy. 

The  agency  has  therefore  decided  to 
adopt  a  third  option,  i.e.,  making  a  copy 
of  the  dummy  available  to  interested 
manufacturers  for  non-destructive 
dimensional  inspection  and  extraction 
of  surface  contour  information.  In  order 
to  provide  all  interested  parties  with  the 
opportunity  to  inspect  and  measure  the 
diunmy,  NHTSA  will  continue  to  make 


the  dummy  available  to  any  interested 
party  for  a  period  of  six  months  after  the 
issuance  of  this  final  rule.  Such  access 
is  subject  to  the  following  terms: 

•  All  inspections  are  to  take  place  at 
NHTSA's  Vehicle  Research  and  Testing 
Center  (VRTC)  and  at  VRTC's  convenience.  , 
although  reasonable  attempts  will  be  made  to 
accommodate  the  interested  party's  schedule. 

•  An  individual  or  company  wishing  to 
inspect  the  dummy  will  need  to  contract 
directly  with  TRC  to  make  arrangements  for 
an  individual  to  oversee  the  measurement 
process.  This  oversight  by  TRC  is  necessary 
to  ensure  that  the  dummies  are  not  damaged 
and  are  reassembled  correctly  without  the 
undue  expenditure  of  agency  resources. 

ASTC  has  aheady  availed  itself  of  this 
opportunity,  although  it  was  advised 
that,  prior  to  the  issuance  of  this  rule, 
the  dummy  was  subject  to  changes. 

Other  Issues:  Some  issues  do  not  fall 
into  any  of  the  above  categories.  These 
issues  relate  to  requests  that  the  agency 
add  new  dimensions  or  specifications; 
incorporate  a  newly-developed  ball 
bearing  knee  slider;  specify  a  neck  wrap 
for  the  dummy;  specify  a  different  hand 
design  for  the  dummy;  and  adopt  a 
dummy  that  is  more  representative  of 
the  overall  adult  female  population  than 
the  H-in5F. 

We  believe  that  the  new  addition  of 
new  dimensions  and  specifications  to 
the  drawing  package  would  serve  little 
value.  We  have  evaluated  the  specific 
comments  and  related  drawings  and 
have  determined  that,  with  a  few 
exceptions,  the  requested  additions 
would  be  of  little  value  and  would  not 
assure  better  quality  of  the 
manufactured  dummy.  To  the  extent  we 
believe  the  additions  would  be  useful, 
we  have  made  those  changes  to  the 
drawing  package.  A  more  detailed 
explanation  of  the  agency's  examination 
of  the  comments  and  their  related 
drawings  can  be  found  in  the  TAIR-H— 
UI5F. 

While  the  new  ball  bearing  knee 
slider  may  be  appropriate  for  future 
rulemaking,  it  has  not  been  fully 
evaluated  yet  by  either  NHTSA  or  the 
SAE.  Accordingly,  we  believe  that 
incorporating  it  into  Part  572  at  this 
time  would  be  premature. 

VRTC,  in  cooperation  with  the  SAE 
Hybrid-ni  Dununy  Family  Task  Force, 
has  developed  a  new  head  skin  to 
prevent  the  air  bag  from  becoming 
wedged  into  a  small  cavity  between  the 
chin  and  neck  of  the  dummy  during  a 
crash  test.  This  head  skin  incorporates 
a  vinyl  cover  that  provides  a  more 
realistic  jaw  line  (temporomandibular 
joint  (TMJ)  design).  Our  tests  indicated 
that  the  TMJ  significantly  reduces  the 
likelihood  that  an  air  bag  will  become 
caught  between  the  dununy's  chin  and 


neck.  In  contrast,  tests  on  various  neck 
wraps  did  not  produce  the  expected 
improvements.^  Accordingly,  the 
agency  proposed  in  the  NPRM 
incorporating  the  TMJ  as  part  of  the  H- 
III5F  head  skin.  The  "TMJ  appears  to 
adequately  reduce  the  likelihood  that 
the  air  bag  will  be  caught  in  the 
dummy's  head/neck  junction. 
Accordingly,  we  have  incorporated  the 
TMJ  as  part  of  the  final  rule.  We  note 
that  significant  advances  in  neck  wraps 
that  will  better  control  air  bag  wedging 
are  still  possible.  If  such  an  improved 
design  becomes  available,  it  could  be 
added  to  the  dummy  in  a  fut\u« 
rulemaking. 

Denton  expressed  concern  that  the 
proposed  hand  for  the  dummy  was 
incapable  of  gripping,  was  too  large  for 
the  diunmy,  and  was  subject  to 
excessive  wear.  We  believe  that  the 
change  in  the  size  of  the  hand  proposed 
by  Denton  would  have  no  significant 
impact  on  the  performance  of  the 
dummy.  The  SNPRM  for  the  FMVSS 
No.  208  advanced  air  bag  rulemaking 
did  not  propose  a  requirement  that  the 
diunmy  be  able  to  grip  the  steering 
wheel.  Since  the  only  rulemaking  for 
which  the  use  of  the  H-III5F  is 
presently  contemplated  will  not  have  a 
gripping  requirement,  we  do  not  believe 
we  need  to  incorporate  a  grippable  hand 
at  this  time.  We  have  also  not 
experienced  any  problems  vdth 
durability  in  the  more  than  fifty  tests 
that  we  have  conducted  using  the  H- 

ra5F. 

Finally,  the  single  private  citizen  who 
commented  on  the  NPRM  stated  that 
she  believed  we  should  use  a  dummy 
that  is  more  representative  of  adult 
females  than  the  H-III5F  dummy,  i.e., 
one  that  is  approximately  S'S"  tall  and 
125  pounds.  A  dummy  this  size  would 
be  representative  of  a  50th  percentile 
adult  female.  Since  no  one  has 
developed  such  a  diunmy,  we  are 
unable  to  give  consideration  to 
incorporating  one  into  Part  572  at  this 
time.  While  numerous  dummies  of 
various  sizes  could  be  developed  for  test 
purposes,  practical  and  financial 
concerns  limit  the  agency  to  base  the 
selection  of  representative  dummies  to 
those  sizes  that  address  the  safety  needs 
of  the  entire  range  of  the  population.  By 
incorporating  both  the  H-1II5F,  which  is 
representative  of  the  smaller  end  of  the 
driving  population,  and  the  existing  H- 
ni50M,  which  is  representative  of  a 
mid-size  male,  we  believe  the  majority 
of  the  adult  female  population  is 
adequately  represented  in  the  applicable 
crash  tests. 


'  A  summary  report  of  this  evaluation  has  t)een 
placed  ih  the  docket 
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torso  flesh  and  the  ribcage  control  the  fit 
of  the  upper  torso  half.  Thus,  the  bottom 
of  the  ribcage  as  it  glides  around  and 
pushes  on  internal  surfaces  of  the 
abdomen  has  a  substantial  influence  not 
only  on  the  extent  the  torso  will  flex, 
but  also  on  how  the  load  transfer 
between  the  upper  and  lower  torso 
halves  will  be  distributed.  We  believe 
the  flexion  procedure  is  necesseiry  as  a 
calibration  test  to  ensure  that  when  the 
dummy  is  used,  its  torso  flexion 
stiffness  is  consistent,  provides 
consistent  upper  torso  kinematics 
relative  to  the  lower  torso,  and  does  not 
cause  or  contribute  to  the  variability  of 
dummy  response  measurements  in  other 
body  segments.  A  procedure  relegated  to 
an  inspection  category  would  not  serve 
these  purposes.  Without  calibration 
tests,  a  user  will  not  know  if  the  dummy 
has  the  correct  mid-section  stiffness  and 
if  the  responses  of  the  other  body 
segments  were  or  were  not  affected  by 
mid-section  variability. 

We  also  disagree  with  the  suggestion 
that  the  return  angle  during  the  bending 
stiffness  test  of  the  lumbar  spine/upper 
torso  assembly  is  not  needed.  There  will 
be  a  substantial  difference  in  overall 
torso  kinematics  between  a  seated 
dummy  that  can  and  a  seated  dummy 
that  cannot  return  its  upper  torso  half 
from  a  flexed  position  to  an  upright 
posture,  particularly  after  full  flexion 
has  occurred.  Without  return,  the 
flexion  is  substantially  plastic,  while 
evidence  of  a  specific  return  would  be 
indicative  of  the  torso  mid-section 
having  certain  elastic,  more  human-like 
properties.  Evidence  of  consistent  return 
would  indicate  that  the  forces  of 
restitution  are  intact,  while  no  or 
indefinite  return  would  indicate  a 
substantial  change  within  the  internal 
mechanisms  of  the  mid-torso  structure, 
such  as  failure  of  the  lumbar  spine, 
abdomen,  or  a  substantial  shift  between 
interfacing  body  segments  within  the 
abdominal  cavity.  Analysis  of  all  of  the 
test  results  indicate  that  the  upper  torso 
of  a  structurally  intact  dummy  returns 
consistently  within  8  degrees  of  the 
starting  position,  indicating  the 
adequacy  of  the  specified  return  angle. 

The  commenters  also  suggested 
removal  of  the  preflex  provision, 
claiming  such  a  provision  is  not  needed 
and  would  interfere  with  the  waiting 
time  between  tests  recommended  in  the 
SAE  User's  Manual.  A  preflex  provision 
was  proposed  to  provide  an  opportunity 
for  the  mating  parts  to  inter-align 
between  themselves,  so  that  the  internal 
structures  within  the  dummy's  mid- 
torso  are  not  sprung  or  misaligned  at  the 
time  of  testing.  This  would  be  of 
particular  importance,  for  example,  after 
either  a  severe  test  exposure  or  a  lengthy 


period  of  non-use.  The  agency 
conducted  preflexing  in  its  tests,  and 
found  that  the  procedure  developed  a 
stabilized  set-up  posture.  We  see  no 
reason  to  remove  a  provision  that  helps 
to  assure  a  stabilized  posture  and  better 
and  more  consistent  measurements, 
including  the  integrity  of  the 
intercoiuiection  between  the  upper  and 
the  lower  torso  halves.  In  response  to 
FTSS'  comments  about  excessive  flexing 
angle  of  the  torso  for  stabilization 
purposes,  the  proposed  provision  for 
flexing  the  torso  3  times  by  40  degrees 
fi'om  its  initial  vertical  upright  position 
is  being  reduced  to  a  nominal  30 
degrees  in  the  forward  direction.  The 
agency  found  30  degrees  of  flexion 
sufficient  to  achieve  stabilized 
interalignment  of  parts  within  the 
dummy's  abdominal  area. 

The  impact  probes  specified  by  the 
NPRM  for  knee  and  thorax  tests  were 
meant  to  be  generally  cylindrical  in 
shape  and  of  a  certain  diameter  and 
mass.  TRC  stated  that  the  type  of  test 
probe  specified  in  the  NPRM 
unnecessarily  restricts  the  design  of  the 
probe  and  puts  additional  maintenance 
burden  on  test  laboratories.  TRC  prefers 
the  wording  used  in  current  drafts  of  the 
SAE  User's  Manuals.  TRC  states  that  the 
wording  was  chosen  by  committee 
consensus  to  allow  a  wide  range  of 
design  options  without  affecting  impact 
resuhs.  In  the  case  of  the  SAE  H-III6C 
manual,  TRC  claims,  the  wording  for  the 
knee  probe  is  more  correct  and 
preferred. 

Up  to  now,  all  of  the  agency-specified 
dummy  impact  probes  have  been 
defined  as  rigid  body  cylinders  of  a 
specified  diameter  and  mass.  Similarly, 
with  a  few  exceptions,  most  SAE  User's 
Manuals,  which  are  patterned  after  the 
agency's  test  procedures,  also  specify 
cylindrical  impact  probes,  although  in 
practice  such  probes  may  not  be 
perfectly  cylindrical.  The  addition  of 
several  new  dummies  to  49  CFR  Part 
572  may  make  it  necessary  for  some 
dummy  calibration  laboratories  to  equip 
the  existing  test  facilities  with  several 
new  impact  probes.  Some  of  those 
probes,  particularly  those  made  of  a 
light-weight  material,  may  be  difficult  to 
design  in  a  pure  cylindrical  form. 

We  agree  with  "TRC  that  more  latitude 
in  the  selection  of  impact  probes  will 
allow  the  various  laboratories  greater 
flexibility  in  the  use  of  existing 
impactors  and/or  in  developing  new 
ones.  At  the  same  time,  it  is  essential 
that  alternate  impact  probes  do  not 
create  problems  such  as  imprecision  in 
the  geometry  of  the  impact  face  which 
c(5uld  lead  to  inappropriate  interface 
with  dummy  components  at  the  time  of 
impact,  introduction  of  vibratory  effects 
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due  to  potential  resonances,  inter-mass 
impacts  within  the  impactor,  and 
kinematic  differences  due  to  differences 
in  shape  and  mass  moments  of  inertia. 
Similarly,  the  measurement  of  impact 
force  must  be  sensed  by  an 
accelerometer  in  a  location  whose  signal 
is  not  distorted  by  insufficient  rigidity 
and  geometry  of  the  structures  on  which 
it  is  mounted.  It  is  also  noted  that  while 
the  current  specification  for  impactors 
defines  the  general  shape  of  the 
impactor  the  agency  intends  to  use,  that 
specification  does  not  prohibit  any  test 
facility  from  using  an  impactor  of  its 
choice,  as  long  as  the  user  is  confident 
that  the  alternate  impactor  will  generate 
the  same  results  under  identical  test 
conditions. 

While  the  agency  believes  that,  for  the 
sake  of  consistency  and  simplicity,  it 
would  be  best  if  all  impact  probes  for 
dummy  testing  were  of  cylindrical 
design  as  defined  in  the  NPRM,  we  also 
believe  that  TRC's  comments  have  merit 
and  would  provide  the  test  laboratories 
with  sufficient  flexibility  when  selecting 
impactors.  Accordingly,  we  have 
redefined  the  impact  probes  in  generic 
terms  and  will  accept  other  impactor 
configurations  for  compliance  purposes, 
as  long  as  they  have  the  same  (1)  Mass, 
(2)  Impact  surface  configuration,  (3) 
Defined  mass  moment  of  inertia  in  yaw 
and  pitch  with  respect  to  the  principal 
axis,  (4)  Structural  integrity,  (5)  An 
identically  aligned  accelerometer  on  the 
rear  face  of  the  impactor,  (6)  Free  air 
resonant  fi-equency  of  not  less  than  1000 
Hz,  and  (7)  Functionality  and  freedom 
of  interference  with  the  dummy's  other 
body  segments  during  the  impact. 

V.  Calibration  Response  Corridors 

The  agency  proposed  calibration 
corridors  for  the  head,  neck  flexion/ 
extension,  thorax  resistive  force  and 
deflection,  knee  load  and  torso-flexion. 
Comments  on  the  response  corridors 
were  received  ft^om  the  following 
.organizations:  TRC,  AAMA,  GM,  DC 
and  TRW.  During  the  agency's  data 
analysis  process,  we  contacted  AAMA 
and  SAE  DTESC  for  further  details  and 
clarification  of  their  comments.  All 
comments  are  discussed  in  the  TAIR- 
H-III5F. 

None  of  the  commenters  objected  to 
the  proposed  head  response  corridor  of 
250  G  to  300  G.  All  of  the  commenters 
either  directly  or  indirectly  agreed  with 
the  proposed  response  corridor  for  the 
head.  Accordingly,  the  250  G  to  300  G 
impact  response  corridor  is  retained  in 
the  Final  Rule  as  proposed  in  the 
NPRM. 

We  proposed  neck  response  corridors 
in  flexion  in  terms  of  neck  moments, 
maximum  head  flexion-rotation  angle. 


and  moment  decay  time.  For  flexion,  we 
specified  a  deflection  range  of  the  D 
plane  from  80-92  degrees,  a  peak 
moment  of  69  N-m  to  83  N-m,  and  a 
positive  moment  decay  for  the  first  10 
N-m  between  80  and  100  ms  after  time- 
zero.  FTSS,  AAMA,  TRW,  and  TRC 
provided  specific  conunents  on  neck 
flexion  response  corridors  and  a  process 
for  defining  the  measurement  of  the 
peak  moment. 

The  commenters  recommended  we  set 
the  D  plane  rotation  value  between  77 
and  91  degrees,  the  same  as  the  value 
contained  in  SAE  Engineering  Aid  25 
(February,  1999).  Our  analysis  of  D 
plane  rotation  data  pooled  from  TRW, 
TRC.  GM,  DC,  FTSS,  and  NHTSA 
yielded  a  mean  of  85  degrees  with  a 
standard  deviation  of  4.78  based  on  a 
sample  of  n=76.  The  technical 
community  agrees  that  the  acceptable 
rate  of  variability  could  be  as  high  as  ± 
8%  from  the  mean  but  should  not 
exceed  10%.  The  8%  limit  suggests  a 
calibration  corridor  of  77-91  degrees. 
While  this  is  a  slightly  broader  corridor 
than  the  one  proposed  in  the  NPRM,  we 
believe  the  specification,  based  on  the 
8%  limit,  makes  it  acceptable  for  the 
final  rule. 

Commenters  also  recommended  we 
adopt  the  SAE  maximum  value  of  69- 
84  N-m  for  flexion  moment.  Analysis  of 
the  pooled  data  yielded  a  mean  of  74.8 
N-m  with  a  standard  deviation  of  4.22 
based  on  a  sample  of  n=66.  Allowing 
8%  variability,  the  pooled  data-based 
response  corridor  would  be  between  69 
and  81  N-m,  slightly  smaller  than  the 
range  proposed  in  the  NPRM.  Inasmuch 
as  the  NPRM  proposed  a  nearly 
identical  moment  corridor,  we  have 
chosen  to  retain  the  proposed  range  of 
69-83  N-m,  at  approximately  9% 
variability  level.  The  analysis  of  the 
pooled  data  vis-a-vis  positive  moment 
decay  likewise  supported  the  retention 
of  the  80-100  ms  time  range  proposed 
in  the  NPRM. 

The  agency  proposed  neck  response 
corridors  in  extension  in  terms  of  neck 
moments,  maximum  head  extension 
angle,  and  moment  decay  time.  For 
extension,  we  specified  a  head 
deflection  range  from  97-109  degrees,  a 
peak  negative  moment  corridor  of  -  55 
N-m  to  -  69  N-m,  and  a  negative 
moment  decay  for  the  first  - 10  N-m 
between  94  and  114  ms  after  time- zero. 
Commenters  recommended  a  corridor  of 
99-1 14  degrees  for  neck  extensiou,  a 
corridor  of  -  52  to  -  66  N-m  for  peak 
moment,  and,  for  moment  decay  time,  a 
corridor  of  94-114  ms  after  time  zero  as 
a  more  reasonable  fit  to  the  existing  data 
base,  based  largely  on  the  SAE 
Engineering  Aid  25. 


Upon  review  of  the  substantial  neck 
extension  data  submitted  in  comments, 
we  reevaluated  the  proposed  corridors 
and  found  a  substantial  degree  of 
agreement  with  the  commenters' 
recommendations  for  revising  the  head 
rotation  and  decay  time.  For  the  peak 
moment  corridors,  we  believe  a  range 
narrower  than  the  SAE  recommended 
corridor  is  appropriate.  Based  on  an 
analysis  of  pooled  data  with  a  mean  of 
58.7  N-m  with  a  standard  deviation  of 
3.6  N-ra  based  on  a  sample  of  n=67.  the 
SAE  corridor  would  allow  a  variance  of 
11.86%  from  the  mean.  Since  dummy 
neck  performance  at  full  extension  is 
less  important  in  the  rebound  mode 
than  in  a  frontal  impact,  a  variation  in 
response  range  slightly  Icirger  than  8% 
is  acceptable.  Nevertheless,  a  variation 
of  10%  is  at  the  outer  limits  of  an 
acceptable  range.  Accordingly,  we  have 
revised  the  neck  extension  corridor  to 
center  on  the  mean  value  at  107  degrees 
for  a  range  of  head  rotation  between  99 
and  114  degrees,  with  a  decay  time 
corridor  value  of  94-114  ms.  We  have 
also  changed  the  peak  moment  corridor 
to  a  range  between  -  53  N-m  and  -  65 
N-m  to  center  better  on  the  mean  value 
of  -  59  N-m  while  staying  within  a  10% 
variability  limit. 

The  agency  proposed  thorax  impact 
response  corridors  in  terms  of  sternum 
to  spine  compression  at  48-55  mm  and 
peak  force  at  3900  N  to  4400  N.  AAMA. 
FTSS.  TRC,  and  TRW  urged  the  agency 
to  adopt  the  50-58  mm  compression 
corridor  contained  in  SAE  Engineering 
Aid  25.  AAMA  suggested  the  adoption 
of  the  peak  force  resistance  corridor  of 
3900  N  to  4400  N.  Upon  review  of  all 
available  data,  we  agreed  with  the 
commenters'  requests  that  the  chest 
compression  corridor  be  adjusted  to  50- 
58  mm  and  the  peak  force  level  be 
retained  at  3900—4400  N  as  proposed  in 
the  NPRM 

Commenters  also  urged  that  the 
pertinent  regulatory  text  regarding 
measurement  of  peak  force  "at  any 
time"  be  changed  to  "after  25  mm 
displacement  and  prior  to  reaching  the 
minimum  permissible  sternum 
displacement"  to  accommodate  an 
inertial  data  spike  at  the  beginning  of 
the  test  that  is  an  artifact  of  the  test. 
Since  this  initial  spike  is  neither 
biofidelic  in  nature  nor  an  indicator  of 
a  bad  rib  set.  we  believe  establishing 
limitations  for  the  moment  outside  the 
required  compression  corridor  is 
appropriate.  We  examined  all  of  the 
available  impactor  force-chest  deflection 
data  traces  and  found  that  the  first  force 
peak  occurs  between  7-8  mm  and  drops 
down  to  a  minimum  value  at  around  15 
mm  of  sternum  displacement.  A  25  mm 
displacement  allowance  would  be  far  in 
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torso  flexion  angle 

The  NPRM 
response  corridor 
Commenters 
between  3400  N 
the  SAE  corridor 
comments  and  su 
TRW.  DC,  and 
the  response 
average  values  wer^ 
close  to  the  pro 
NPRM.  A  corridor 
that  data  would  fal 
variation.  Inasmuc  i 
recommended 
even  a  1 0% 
supported  by  avai 
concluded  that  the 
recomputed  data 
and  set  at  3450  N 


that  would  be  an 
iscoxmt  spikes  that 
)ad  chest.  The  data 


peak  : 
p  jrcent 


mm  sternum 
idequately  discount 
ai  xount  for 
chest  structure, 
force  may  be 
in  a  transition 
hat  is  between  18 
,  prior  to  reaching 
red  sternum 
of  50  mm. 
PRC  expressed 
tc  rso  flexion  test  and 
TRW  and  FTSS 
over  the  knee 
C  uring  the  data 
contacted  AAMA 
further  details  and 
recommendations 
tbrso  flexion  and  knee 
cqrridors. 

agency  proposed  a 
resistance  flexion  force 
Our  analysis  of  the 
d  that  the  torso 
be  adjusted  to 
the  larger,  pooled 
3  20-390  N  when  the 
is  45  degrees. 
"  a  knee  impact 
3360  N  to  4080  N. 
a  corridor 
4200  N,  based  on 
n  receipt  of 
p^lemental  data  from 
,  we  recomputed 

The  resultant 
found  to  be  very 
mean  in  the 
3456-4057  N  for 
within  an  8% 
as  the  SAE 
or  is  well  beyond 
and  is  not 
e  data,  we  have 
range  of  the 
ould  be  rounded  off 
4060  N. 


prop(  ised 

cf: 
recon;  mended 
and 


Ipor 


FTS5 


come  or 


jpos  >d 
of: 


corr  d 
variation 
lihU 


si. 


t^ 

VI.  Instrumentation  (Accelerometers 
and  Load  Cells) 


ifica  Li 


In  the  NPRM,  th4 
"generic"  speci 
based  sensors.  The 
specifications  appl 
sensors:  (1)  The 
S4),  (2)  Force  and 
for  upper  neck  (SA  5 
neck  (SA572-S26), 
{SA572-Sl2).anteiior 
spine  load  cell  (SA  572 
femur  load  cell  (S/(572 
The  thorax  based 


potentiometer 
comments  receivec 
addressed  the 
transducers.  They 


agencj'  proposed 
ions  for  dummy- 
generic 
to  the  following 
ac(  elerometer  {SA572- 
ipoment  transducers 
72-Sll)  and  lower 
lumbar  spine 
-superior  iliac 
-Si 3),  single  axis 
-SIO),  and  (3) 
deflection 
(SA472-S50).  Ofthe20 

only  three 
genetic  specifications  for 
'  vere:  Robert  A. 


c  lest 


Denton,  Inc.,  GM,  and  AAMA.  A  full 
discussion  of  comments  can  be  found  in 
the  TAIR-H-insF. 

After  analyzing  the  comments 
received,  we  have  concluded  that 
generic  specifications  for  the 
transducers  or  sensors  used  in  crash  test 
dummies  can  be  defined  sufficiently 
and  will  provide  a  broader  latitude  for 
the  user  industry  to  select  suitable 
sensors.  The  input  from  these  comments 
is  being  incorporated  into  generic  sensor 
specifications  in  the  drawing  set. 

Vn.  Biofidelity,  Pressure  Distribution 
and  Occupant  Sensing  Capability 

Biofidelity  is  a  desirable  and  useful 
feature  of  this  dummy  which,  because  of 
the  extended  measuring  capability,  is 
largely  endorsed  by  the  commenters. 
However,  lEE  said  there  was  a  need  to 
improve  the  dummy's  proximity  sensing 
and  the  pressure  profile  of  the  seated 
dummy's  buttocks.  Likewise,  AAMA 
recommended  we  include  a  lower  neck 
cell  and  an  instrumented  tibia  as 
optional  transducers. 

The  lEE  request  for  redesign  of  the 
dummy  buttocks  and  for  proximity 
sensing  are  technically  premature  and 
beyond  the  scope  of  this  rulemaking. 
This  dummy  in  its  original  design  was 
not  intended  to  have  such  sensing  and 
pressure  profile  capabilities.  The 
development  of  such  capabilities  are 
still  in  the  early  stages  of  research. 
Considerably  more  research,  testing  and 
evaluation  will  need  to  be  done  before 
such  technologies  mature  and  become 
acceptable  for  safety  certification 
activities.  Nevertheless,  lEE's  comment 
may  indicate  a  direction  for  possible 
future  research  and  development. 

Likewise,  AAMA's  comments  on  the 
lower  neck  load  cell  and  instrumented 
tibia, are  worthy  of  consideration.  The 
lower  neck  load  cell  and  instrumented 
tibia  have  both  been  used  by  NHTSA  in 
its  research  programs.  However,  their 
use  in  a  compliance  application  is  not 
anticipated  for  the  near  future.  We  have 
not  evaluated  their  responses 
systematically  for  consistency  and 
stability.  Additionally,  the  instrumented 
tibia  is  currently  patented  by  Denton. 

Based  on  our  test  experience  with  the 
upper  neck  load  cell,  we  believe  the 
lower  neck  load  cell  would  provide 
stable  and  repeatable  measurements. 
Accordingly,  we  are  willing  to 
incorporate  it  into  Part  572  as  optional 
instrumentation.  Unless  the  patent 
rights  on  the  Denton  tibia  are  freely 
licensed  or  expire,  any  incorporation 
into  the  CFR,  even  as  optional 
instrumentation,  would  be 
inappropriate. 


Vin.  User's  Manual — Procedures  for 
Assembly,  Disassembly  and  Inspection 
(PADI) 

The  NPRM  noted  in  sections 
572.130(a)(2)  and  572.131(b)  that  the 
final  rule  package  will  contain  a  "User's 
Manual  for  the  Hybrid  III  5th  Percentile 
Female  Dummy. "  Responding  to  the 
NPRM,  TRC  recommended  and  DTES 
requested  that  the  agency  incorporate 
the  SAE  User's  Manual  by  reference  in 
the  final  rule.  We  acknowledge  the 
DTES"  diligent  development  efforts  and 
contribution  toward  clarifying  several 
assembly  and  disassembly  issues  and  in 
illustrating  the  importance  of  this 
document.  NHTSA  commends  the  DTES 
for  their  excellent  work,  and  encourages 
the  manual's  further  development  as  the 
test  data  begins  to  accumulate  from  the 
dummy's  application  in  the  field. 
Nevertheless,  we  have  decided  against 
incorporating  the  manual  into  part  572. 

During  initial  dummy  assessment 
stages,  the  agency  had  to  establish 
methods  for  an  initial  dummy 
inspection  and  assembly.  Part  of  the 
agency  test  protocol  was  based  on  draft 
SAE  user's  manuals  of  December  1994     ' 
and  February  1998.  Subsequent  to  the 
issuance  of  the  NPRM,  the  SAE 
provided  user's  manual  updates  in 
February  and  July,  1999.  The  final 
manual  consists  basically  of  two  parts: 
inspection/assembly  and  calibration. 

We  have  examined  and  worked  with 
the  SAE  User's  Manual.  We  found  it  to 
be  well  suited  for  research  use. 
However,  because  of  redundancies, 
ambiguities,  and  in  some  areas 
subjectivity,  it  is  far  less  suitable  for 
regulation  and  compliance  purposes.  If 
employed  in  its  present  form,  it  could 
become  a  source  of  different 
interpretations  and  misunderstandings, 
and  as  a  result  create  difficulties  for 
both  the  agency  and  dummy  users  in 
enforcement  and  compliance 
certification  programs.  Also,  the  SAE 
User's  Manual  is  copyrighted  by  both 
SAE  and  FTSS.  Until  the  copyright 
status  of  the  document  is  resolved,  its 
usefulness  as  a  reference  document 
would  be  highly  limited,  particularly  for 
publication  by  the  agency  through  the 
electronic  media.  Further,  the 
recommended  SAE  User's  Manual 
includes  both  inspection  and  calibration 
procedures,  while  the  agency  format 
requires  only  an  inspection  document 
involving  the  dummy's  initial 
conformance  to  dimensional  mass  and 
fit-for-assembly  specifications,  as  well 
as  objective  assembly  and  disassembly 
procedures. 

For  these  reasons,  NHTSA  has 
decided  against  adopting  the  SAE  User's 
Manual  and  has  developed  a 
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publication,  "Procedures  for  Assembly, 
Disassembly,  and  Inspection  (PADI)  of 
the  Hybrid  III  5th  Percentile  Small 
Adult  Female  Crash  Test  Dummy, 
Alpha  Version"  {PADI-5F),6  dated 
January  2000,  for  the  following  reasons: 

•  The  agency-developed  procedure  for 
disassembly,  assembly  and  inspection 
provide  unambiguous,  direct  and 
straightforward  instructions; 

•  The  document  references  only  essential 
and  updated  drawings  based  on  the  final  rule 
parts  list; 

•  It  includes  important  and  detailed 
photographic  views  to  facilitate  the 
assembly-disassembly  process,  including  the 
mounting  of  generic  instrumentation; 

•  It  provides  specific  information  for 
calibration  laboratories,  particularly  useful 
for  disassembly  of  any  single  major 
component,  checkout  procedures  for 
instrumentation  polarity,  and  measurement 
of  impactor  moment  of  inertia; 

•  It  provides  recommendations  for  cable 
and  connector  routing  and  attachment  based 
on  lessons  learned  in  the  agency  test 
program; 

•  It  includes  important  torque 
specifications  for  all  fasteners  used  in  the 
dummy; 

•  It  supports  all  elements  of  the  final  rule 
and  will  facilitate  the  dummy's  use  in  agency 
required  testing  activities;  and 

•  Its  publication  and  copying  are  not 
hampered  by  copyright  claims. 

EX.  Dummy  Availability  for  Evaluation 

At  the  issuance  of  the  NPRM,  both 
FTSS  and  ASTC  had  been 
manufacturing  the  H-III5F  dummy  for 
several  yeeirs.  Numerous  organizations 
possessed  the  diunmy  when  the  NPRM 
was  published.  Since  the  publication  of 
the  NPRM,  the  proposed  dummies  have 
been  available  through  both  FTSS  and 
ASTC.  We  believe  that  over  100  post- 
NPRM  dummies  have  been  sold. 
Additionally,  over  a  year  has  passed 
since  the  issuance  of  the  NPRM.  During 
this  time,  all  interested  parties  have  had 
ample  time  to  procure  and  evaluate  the 
dummy  and  provide  additional 
comments.  The  agency  expressly  invites 
and  routinely  considers  all  comments 
submitted  outside  of  the  comment 
period,  but  prior  to  arriving  at  a  final 
agency  position.  Also,  during  this 
period,  considerable  further  discussions 
have  taken  place  at  the  SAE  DTES 
regarding  the  adequacy  of  the  dummy  in 
calibration  and  other  test  applications. 
In  addition,  the  agency  has  made 
available  the  master  dummy  for  review 
and  inspection,  as  well  as  test  data  from 
this  diunmy  developed  in  the  advanced 
air  bag  crash  test  program.  Interested 


8  NHTSA  believes  that  the  name  "user's  manual" 
for  this  document  is  a  misnomer  given  its  intended 
purpose.  As  the  name  Implies,  the  user's  manual 
should  provide  instructions  on  how  to  use  the 
dummy,  rather  than  how  to  inspect  it  and  perform 
its  assembly/disassembly. 


parties  have  had  sufficient  opportunity 
to  avail  themselves  of  the  information 
that  is  contained  in  the  minutes  of  those 
meetings.  Inasmuch  as  no  conunents 
were  received  regarding  the  availability 
of  the  dummy,  it  is  assumed  that 
dummy  availability  is  not  a  problem. 

X.  Other  Issues 

When  we  published  the  NPRM  for  the 
H-III5F  diunmy,  we  decided  to  specify 
that  the  dummy  conform  to  this  part  in 
every  respect  before  its  use  in  any  test, 
but  not  after.  The  NPRMs  for  the  Hybrid 
III  3-year-old  child  test  dummy  (January 
28,  1999;  64  FR  4385)  and  the  12- 
month-old  infant  dummy  (CRABI) 
(March  8,  1999;  64  FR  10965)  proposed 
the  same  specification  as  the  one 
proposed  for  the  small  adult  female 
dununy.  A  full  explanation  of  the 
agency's  rationale  can  be  found  in  the 
NPRM  for  the  H-III5F  dununy.  The 
AAMA  argued  that  post-test  dummy 
compliance  information  remains 
important,  particularly  if  a 
noncompliance  may  be  related  to  a 
failure  of  the  test  dummy. 

We  continue  to  believe  that  a  post-test 
calibration  requirement  is  not  in  the 
public  interest.  Generally  the  post-test 
calibration  provides  an  objective  check 
of  the  validity  of  the  electronic  data 
acquired  during  the  test,  but  this  will 
not  be  true  if  the  severity  of  the  test 
damaged  the  dummy.  The  pre-test 
calibration  should  adequately  address 
the  suitability  of  the  dummy  for  testing. 
Accordingly,  we  see  no  need  to  require 
post-test  calibration  checks. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may; 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 


priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  xmder  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  the  Executive  Order 
12866.  Consequently,  it  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  is  also 
not  considered  to  be  significant  under 
the  Department's  Regulatory  PoUcies 
and  Procedures  (44  FR  11034,  February 
26.  1979). 

This  document  amends  49  CFR  Part 
572  by  adding  design  and  performance 
specifications  for  a  new  5th  percentile 
adult  female  dummy  which  the  agency 
may  later  separately  propose  for  use  in 
the  Federal  motor  vehicle  safety 
standards.  This  rule  indirectly  imposes 
requirements  on  only  those  businesses 
which  choose  to  manufacture  or  test 
with  the  dummy,  in  that  the  agency  will 
only  use  dummies  for  compliance 
testing  that  meet  all  of  the  criteria 
specified  in  this  rule.  It  may  indirectly 
affect  vehicle  and  air  bag  manufacturers 
if  it  is  incorporated  by  reference  into  the 
advanced  air  bag  rulemaking. 

The  cost  of  an  uninstrumented  H- 
III5F  dummy  is  appro.ximately  533,400. 
Instrumentation  would  add  $29,000  to 
$99,100  to  the  cost,  depending  on  the 
amount  of  instrumentation. 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal,  no  further 
regulatory  evaluation  is  necessary. 

Executive  Order  13132 

We  have  analyzed  this  rule  in 
accordance  with  Executive  Order  13132 
("Federalism").  We  have  determined 
that  this  rule  does  not  have  sufficient 
Federalism  impacts  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  nde  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
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potentially  effectiy 
feasible  alternativ 
This  rule  is  not 
Executive  Order 
economically 
E.O.  12866.  It  also 
decisions  based  o 
disproportionate!; 

Executive  Order 


e  and  reasonably 
;s  considered  by  us. 
subject  to  the 
b  jcause  it  is  not 
sign  Ificant  as  defined  in 
does  not  involve 
I  health  risks  that 
affect  children. 


12778 


Pursuant  to 
"Civil  Justice  Refdrm 
considered  w 

efffect. 


prcc 


any  retroactive 
have  any  retroacti  /e 
for  reconsideratioi  i 
administrative 
prerequisite  to  an 
review  of  this  rule . 
preempt  the  states 
or  regulations  on 
except  that  it  does 
regulation  that  is 
the  federal 
compliance  with 
impossible  or  in 
implementation  o 


Exetutive  Order  12778, 

we  have 
hethtr  this  rule  will  have 
This  rule  does  not 
effect.  A  petition 
or  other 

eeding  will  not  be  a 
action  seeking  judicial 
This  rule  does  not 
from  adopting  laws 
l^e  same  subject, 
preempt  a  state 
actual  conflict  with 
regulation  or  makes 

Federal  regulation 
te^feres  with  the 
the  federal  statute. 


iti 


Regulatory  Flexibi  Uty  Act 

Pursuant  to  the  legulatory  Flexibility 
Act  (5  U.S.C.  601  cf  seq.,  as  amended  by 
the  Small  Busines  ;  Regulatory 
Enforcement  Fairr  ess  Act  (SBREFA)  of 
1996)  whenever  aj  i  agency  is  required  to 
publish  a  notice  o  rulemaking  for  any 
proposed  or  final  i  ule,  it  must  prepare 
and  make  availabl ;  for  public  comment 
a  regulatory  flexib  lity  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  Ho^  /ever,  no  regulatory 


flexibility  analysis 
head  of  an  agency 


is  required  if  the 
certifies  the  ride  will 


not  have  a  signific  int  economic  impact 
on  a  substantial  namber  of  small 
entities.  SBREFA  iimended  the 
Regulatory  Flexibi  lity  Act  to  require 
Federal  agencies  ti )  provide  a  statement 
for  certifying  that  a 
a  significant 


of  the  factual  basii 
rule  will  not  have 
economic  impact  i  in  a  substantial 
number  of  small  e  itiUes. 
I  have  considers  d  the  effects  of  this 


rulemaking  action 


Flexibihty  Act  (5  '  J.S.C.  §  601  et  seq.) 
and  certify  that  th  s  proposal  will  not 


have  a  significant 


jconomic  impact  on 


National  Environiheiital 

We  have  analyz  (d 
the  purposes  of  thp 


Environmental  Po 


under  the  Regulatory 


a  substantial  num  ler  of  small  entities. 
The  rule  does  not  mpose  or  rescind  any 
requirements  for  a  lyone.  The 
Regulatory  Flexibi  ity  Act  does  not, 
therefore,  require  1 1  regulatory  flexibility 
analysis. 


Policy  Act 

this  amendment  for 
National 
icy  Act  and 


determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment.  • 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  rule  does  not  propose  any 
new  information  collection 
requirements. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

The  H-ni5F  dummy  that  is  the 
subject  of  this  document  was  developed 
under  the  auspices  of  the  SAE.  All 
relevant  SAE  standards  were  reviewed 
as  part  of  the  development  process.  The 
following  voluntary  consensus 
standards  have  been  used  in  developing 
the  dummy: 

•  SAE  Recommended  Practice  J211, 
Rev.  Mar95  "Instrumentation  for  Impact 
Tests";  and 

•  SAE  J1733  of  1994-12  "Sign 
Convention  for  Vehicle  Crash  Testing, 
Surface  Vehicle  Information  Report". 

Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 


regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  nde.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  rule  does  not  impose  any 
unfunded  mandates  imder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  This  rule  does  not  meet  the 
definition  of  a  Federal  mandate  because 
it  does  not  impose  requirements  on 
anyone.  Further,  it  will  not  result  in 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  572 

Incorporation  by  reference.  Motor 
vehicle  safety. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  Part  572  as 
follows: 

PART  572— ANTHROPOMORPHIC 
TEST  DUMMIES 

1.  The  authority  citation  for  Part  572 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  49  CFR  Part  572  is  amended  by 
adding  a  new  Subpart  O  consisting  of 
572.130-572.137  to  read  as  follows: 

Subpart  O — Hybrid  III  5th  Percentile  Female 
Test  Dummy,  Alpha  Version 

Sec. 

572.130  Incorporation  by  reference. 

572.131  General  description. 

572.132  Head  assembly  and  test  procedure. 

572.133  Neck  assembly  and  test  procedure. 

572.134  Thorax  assembly  and  test 
procedure. 

572.135  Upper  and  lower  torso  assemblies 
and  torso  flexion  test  procedure. 
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572.136  Knees  and  knee  impact  test 
procedure. 

572.137  Test  conditions  and 
instrumentation. 

Subpart  Q— Hybrid  III  5th  Percentile 
Female  Test  Dummy,  Alpha  Version 

§572.130    Incorporation  by  reference. 

(a)  The  following  materials  are  hereby 
incorporated  into  this  Subpart  by 
reference: 

(1)  A  drawings  and  specification 
package  entitled  "Parts  List  and 
Drawings,  Part  572  Subpart  O  Hybrid  III 
Fifth  Percentile  Small  Adult  Female 
Crash  Test  Dummy  {H-III5F.  Alpha 
Version)"  {January  2000),  incorporated 
by  reference  in  §  572.131,  and  consisting 
of: 

(i)  Drawing  No.  880105-lOOX,  Head 
Assembly,  incorporated  by  reference  in 
§§572.131,  572.132,  572.133,  572.134, 
572.135,  and  572.137; 

(ii)  Drawing  No.  880105-250,  Neck 
Assembly,  incorporated  by  reference  in 
§§572.131,  572.133,  572.134,  572.135, 
and  572.137; 

(iii)  Drawing  No.  880105-300,  Upper 
Torso  Assembly,  incorporated  by 
reference  in  §§  572.131,  572.134, 
572.135.  and  572.137; 

(iv)  Drawing  No.  880105-450,  Lower 
Torso  Assembly,  incorporated  by 
reference  in  §§  572.131,  572.134, 
572.135,  and  572.137; 

(v)  Drawing  No.  880105-560-1, 
Complete  Leg  Assembly — left, 
incorporated  by  reference  in  §§  572.131, 
572.135,  572.136,  and  572.137; 

(vi)  Drawing  No.  880105-560-2, 
Complete  Leg  Assembly — right 
incorporated  by  reference  in  §§  572.131, 
572.135,  572.136,  and  572.137; 

(vii)  Drawing  No.  880105-728-1, 
Complete  Arm  Assembly — left, 
incorporated  by  reference  in  §§  572.131, 
572.134,  and  572.135  as  part  of  the 
complete  dummy  assembly; 

(viii)  Drawing  No.  880105-728-2, 
Complete  Arm  Assembly — right, 
incorporated  by  reference  in  §§  572.131, 
572.134,  and  572.135  as  part  of  the 
complete  dummy  assembly; 

(ix)  The  Hybrid  III  5th  percentile 
small  adult  female  crash  test  dummy 
parts  list,  incorporated  by  reference  in 
§572.131; 

(2)  A  procedures  manual  entitled 
"Procedures  for  Assembly,  Disassembly, 
and  Inspection  (PADI)  of  the  Hybrid  III 
5th  Percentile  Small  Adult  Female 
Crash  Test  Dummy,  Alpha  Version" 
(January  2000),  incorporated  by 
reference  in  §572.132; 

(3)  SAE  Recommended  Practice  J211/ 
1,  Rev.  Mar  95  "Instrumentation  for 
Impact  Tests — Part  1 — Electronic 
Instrumentation",  incorporated  by 
reference  in  §  572.137; 


(4)  SAE  Recommended  Practice  J211/ 
2,  Rev.  Mar  95  "Instrumentation  for 
Impact  Tests — Part  2 — Photographic 
Instrumentation"  incorporated  by 
reference  in  §  572.137;  and 

(5)  SAE  J1733  of  1994-12  "Sign 
Convention  for  Vehicle  Crash  Testing", 
incorporated  by  reference  in  §  572.137. 

(b)  The  Director  of  the  Federal 
Register  approved  the  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be 
inspected  at  NHTSA's  Technical 
Reference  Library,  400  Seventh  Street 
S.W.,  room  5109,  Washington,  DC,  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW,  Suite  700, 
Washington,  DC. 

(c)  The  incorporated  materials  are 
available  as  follows: 

(1)  The  Parts  List  and  Drawings,  Part 
572  Subpart  O  Hybrid  UI  Fifth 
Percentile  Small  Adult  Female  Crash 
Test  Dummy,  (H-ni5F,  Alpha  Version) 
(January  2000)  referred  to  in  paragraph 
(a)(1)  of  this  section  and  the  Procedures 
for  Assembly,  Disassembly,  and 
hispection  (PADI)  of  the  Hybrid  III  5th 
Percentile  Small  Adult  Female  Crash 
Test  Diunmy,  Alpha  Version  referred  to 
in  paragraph  (a)(2)  of  this  section,  are 
available  from  Reprographic 
Technologies,  9000  Virginia  Manor 
Road,  Beltsville,  MD  20705  (301)  419- 
5070. 

(2)  The  SAE  materials  referred  to  in 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section  are  available  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale,  Pa. 
15096. 

§572.131    General  description. 

(a)  The  Hybrid  III  fifth  percentile 
adult  female  crash  test  dummy  is 
defined  by  drawings  and  specifications 
containing  the  following  materials: 

(1)  Tecmiical  drawings  and 
specifications  package  P/N  880105-000 
(refer  to  §  572.130(a)(1)),  the  titles  of 
which  are  listed  in  Table  A; 

(2)  Parts  List  and  Drawings,  Part  572 
Subpart  O  Hybrid  III  Fifth  Percentile 
Small  Adult  Female  Crash  Test  Dummy 
(H-III5F,  Alpha  Version)  (January  2000) 
(refer  to  §  572.130(a)(l)(ix)). 

Table  A 


Table  A — Continued 


Component  assemt))y 


Drawing  No. 


Component  assembly 


Drawing  No. 


Head  Assembly 

Neck  Assembly  

Upper  Torso  Assembly  

Lower  Torso  Assembly  

Complete  Leg  Assembly — left 

Complete  Leg  Assembly- 
right. 


880105-lOOX 

880105-250 

880105-300 

880105-450 

880105-560- 

1 
880105-560- 

2 


Complete  Amn  Assembly— left  ;  880105-728- 

1 


Complete  Ami  Assembly- 
right. 


880105-728- 
2 


(b)  Adjacent  segments  are  joined  in  a 
manner  such  that,  except  for  contacts 
existing  under  static  conditions,  there  is 
no  contact  between  metallic  elements 
throughout  the  range  of  motion  or  under 
simulated  crash  impact  conditions. 

(c)  The  structural  properties  of  the 
dummy  are  such  that  the  dummy 
conforms  to  this  Subpart  in  every 
respect  before  use  in  any  test  similar  to 
those  specified  in  Standard  208, 
Occupant  Crash  Protection. 

§  572. 1 32    Head  assembly  and  test 
procedure. 

(a)  The  head  assembly  (refer  to 
§572.130(a)(l)(i))  for  this  test  consists  of 
the  complete  head  (drawing  880105- 
lOOX),  a  six-axis  neck  transducer 
(drawing  SA572-S11)  or  its  structural 
replacement  (drawing  78051-383X),  and 
3  accelerometers  (drawing  SA572-S4). 

(b)  When  the  head  assembly  is 
dropped  from  a  height  of  376.011.0  mm 
(14.8±0.04  in)  in  accordance  with 
subsection  (c)  of  this  section,  the  peak 
resultant  acceleration  at  the  location  of 
the  accelerometers  at  the  head  CG  may 
not  be  less  than  250  G  or  more  than  300 
G.  The  resultant  acceleration  vs.  time 
history  curve  shall  be  unimodal; 
oscillations  occiuring  after  the  main 
pulse  must  be  less  than  10  percent  of 
the  peak  resultant  acceleration.  The 
lateral  acceleration  shall  not  exceed  15 
G  (zero  to  peak). 

(c)  Head  test  procedure.  The  test 
procedure  for  the  head  is  as  follows: 

(1)  Soak  the  head  assembly  in  a 
controlled  environment  at  any 
temperature  between  18.9  and  25.6  "C 
(66  and  78  °F)  and  a  relative  humidity 
frt)m  10  to  70  percent  for  at  least  four 
hours  prior  to  a  test. 

(2)  F*rior  to  the  test,  clean  the  impact 
surface  of  the  skin  and  the  impact  plate 
surface  with  isopropyl  alcohol, 
trichloroethane,  or  an  equivalent.  The 
skin  of  the  head  must  be  clean  and  dry 
for  testing. 

(3)  Suspend  and  orient  the  head 
assembly  as  shown  in  Figure  19  of  49 
CFR  572.  The  lowest  point  on  the 
forehead  must  be  376. 0±  1.0  mm 
(14.810.04  in)  from  the  impact  surface. 
The  1.57  nun  (0.062  in)  diameter  holes 
located  on  either  side  of  the  dummy's 
head  shall  be  used  to  ensure  that  the 
head  is  level  with  respect  to  the  impact 
surface. 
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(4)  Drop  the  hea<  assembly  from  the 
specified  height  by  means  that  ensure  a 
smooth,  instant  rel  ;ase  onto  a  rigidly 
supported  flat  hori  sontal  steel  plate 
which  is  50.8  mm  J2.0  in)  thick  and  610 
mm  (24.0  in)  squar  i.  The  impact  surface 
shall  be  clean,  dry  md  have  a  micro 
finish  of  not  less  than  203.2.xl0-^  mm 
(8  micro  inches)  (RMS)  and  not  more 
than  2032.0x10  ^  fim  (80  micro  inches) 
(RMS). 

(5)  Allow  at  leasl 
successive  tests  on 


2  hours  between 
the  same  head. 


§572.133    ^4eck  a8»  »mbly  and  test 
procedure. 

(a)  The  neck  asse  mbly  (refer  to 

§  572.130(a)(l)(ii))  or  the  piuposes  of 
this  test  consists  ol  the  assembly  of 
components  showi  in  drawing  880105- 
250. 

(b)  When  the  head-neck  assembly 
consisting  of  the  he  ad  (drawing  880105- 
lOOX),  neck  (drawing  880105-250),  bib 
simulator  (drawing  880105-371),  upper 
neck  adjusting  brae  ket  (drawing 
880105-207),  lowe  ■  neck  adjusting 
bracket  (dravdng  8i  10105-208),  six-axis 
neck  transducer  (d  awing  SA572-S11), 
and  either  three  ac(  :elerometers 
(drawing  SA572-SI)  or  their  mass 
equivalent  installed  in  the  head 
assembly  as  specifi  ed  in  drawing 
880105-lOOX,  is  tested  according  to  the 
test  procedxue  in  si  ibsection  (c)  of  this 
section,  it  shall  ha^  e  the  following 
characteristics: 

(1)  Flexion,  (i)  Plhne  D,  referenced  in 
Figure  Ol,  shall  roi  ate  in  the  direction 
of  preimpact  flight  with  respect  to  the 
pendulum's  longiti  idinal  centerline 
between  77  degrees  and  91  degrees. 
During  the  time  in!  erval  while  the 


§  572.1 34    Thorax  assembly  and  test 
procedure. 


«r 


(a)  Thorax  (Upp 
(referto§572.130( 
consists  of  the  part 
shown  in  drawing 

(b)  When  the  antferior 
thorax  of  a  comple  ely 
dummy  (drawing 
impacted  by  a  test 
section  572.137(a) 
(22.0  ±  0.4  ft/s)  acdording 


rotation  is  within  the  specified  corridor, 
the  peak  moment,  measured  by  the  neck 
transducer  (drawing  SA5572-311), 
about  the  occipital  condyles  may  not  be 
less  than  69  N-m  (51  ft-lbf)  and  not  more 
than  83  N-m  (61  ft-lbf).  The  positive 
moment  shall  decay  for  the  first  time  to 
10  N-m  (7.4  ft-lbf )  between  80  ms  and 
100  ms  after  time  zero. 

(ii)  The  moment  shall  be  calculated  by 
the  following  formula:  Moment  (N-m)= 
My-(0.01778m)x(FJ. 

(iii)  My  is  the  moment  about  the  y- 
axis,  Fx  is  the  shear  force  measiued  by 
the  neck  transducer  (drawing  SA572- 
Sll),  and  0.01778m  is  the  distance  from 
force  to  occipital  condyle. 

(2)  Extension,  (i)  Plane  D,  referenced 
in  Figure  02,  shall  rotate  in  the 
direction  of  preimpact  flight  with 
respect  to  the  penduliun's  longitudinal 
centerline  between  99  degrees  and  1 14 
degrees.  Dxuing  the  time  interval  while 
the  rotation  is  within  the  specified 
corridor,  the  peak  moment,  measured  by 
the  neck  tpansducer  (drawing  SA5572- 
Sll),  about  the  occipitcd  condyles  shall 
be  not  more  than  -  53  N-m  ( -  39  ft-lbf) 
and  not  less  than  -  65  N-m  ( -  48  ft-lbfl. 
The  negative  moment  shall  decay  for  the 
first  time  to  -  10  N-m  ( -  7.4  ft-lbf) 
between  94  ms  and  114  ms  after  time 
zero. 

(ii)  The  moment  shall  be  calculated  by 
the  following  formula:  Moment  (N-m)  = 
My  -  (0.01778m)x(FJ. 

(iii)  My  is  the  moment  about  the  y- 
axis,  Fx  is  the  shear  force  measured  by 
the  neck  transducer  (drawing  SA572- 
Sll),  and  0.01778  m  is  the  distance 
from  force  to  occipital  condyle. 

Table  B 


(3)  Time-zero  is  defined  as  the  time  of 
initial  contact  between  the  pendulum 
striker  plate  and  the  honeycomb 
material.  All  data  channels  shall  be  at 
the  zero  level  at  this  time. 

(c)  Test  Procedure.  The  test  procedure 
for  the  neck  assembly  is  as  follows: 

(1)  Soak  the  neck  assembly  in  a 
controlled  environment  at  any 
temperatine  between  20.6  and  22.2  °C 
(69  and  72  °F)  and  a  relative  humidity 
between  10  and  70  percent  for  at  least 
four  hours  prior  to  a  test. 

(2)  Torque  the  jam  nut  (drawing 
9000018)  on  the  neck  cable  (drawing 
880105-206)  to  1.4  ±  0.2  N-m  (12.0  ±  2.0 
in-lb). 

(3)  Moimt  the  head-neck  assembly, 
defined  in  subsection  (b)  of  this  section, 
on  the  pendulum  described  in  Figiue  22 
of  49  CFR  572  so  that  the  midsagittal 
plane  of  the  head  is  vertical  and 
coincides  with  the  plane  of  motion  of 
the  pendulum  as  shown  in  Figvire  Ol  for 
flexion  tests  and  Figine  02  for  extension 
tests. 

(4)(i)  Release  the  penduliun  and  allow 
it  to  fall  freely  from  a  height  to  achieve 
an  impact  velocity  of  7.01  ±  0.12  m/s 
(23.0  ±  0.4  ft/s)  for  flexion  tests  and  6.07 
±  0.12  m/s  (19.9  ±  0.40  ft/s)  for 
extension  tests,  measiu^d  by  an 
accelerometer  mounted  on  the 
penduliun  as  shown  in  Figure  22  of  49 
CFR  572  at  the  instant  of  contact  with 
the  honey  comb. 

(ii)  Stop  the  pendulum  from  the 
initial  velocity  with  an  acceleration  vs. 
time  pulse  which  meets  the  velocity 
change  as  specified  below.  Integrate  the 
pendulum  acceleration  data  channel  to 
obtain  the  velocity  vs.  time  curve: 


Pendulum  pulse 

Time 

Extension 

Flexion 

ms 

m/s 

ft/s 

m/s 

ft/s 

10  

2.1-2.5 
4.0-5.0 
5.8-7.0 

6.9-8.2 
13.1-16.4 
19.5-23.0 

1.5-1.9 
3.1-3.9 
4.6-5.6 

4.9-6.2 

20  

10.2-12.8 

30 

15.1-18.4 

Torso)  Assembly 
i)(l)(iii)).  The  thorax 
of  the  torso  assembly 
$80105-300. 

surface  of  the 
assembled 
d801 05-000)  is 
Drobe  conforming  to 
it6.71±0.12m/s 
to  the  test 


procedine  in  subsection  (c)  of  this 
section: 

(1)  Maximum  sternum  displacement 
(compression)  relative  to  the  spine, 
measured  with  chest  deflection 
transducer  (drawing  SA572-S5),  must 
be  not  less  than  50.0  mm  (1.97  in)  and 
not  more  than  58.0  mm  (2.30  in).  Within 
this  specified  compression  corridor,  the 
peak  force,  measured  by  the  impact 
probe  as  defined  in  section  572.137  and 
calculated  in  accordance  with  paragraph 
(b)(3)  of  this  section,  shall  not  be  less 


than  3900  N  (876  Ibf)  and  not  more  than 
4400  N  (989  Ibf).  The  peak  force  after 
18.0  mm  (0.71  in)  of  sternum 
displacement  but  before  reaching  the 
minimum  required  50.0  mm  (1.97  in) 
stemiun  displacement  limit  shall  not 
exceed  by  more  than  five  percent  the 
value  of  the  peak  force  measured  within 
the  requfred  displacement  limit. 

(2)  The  internal  hysteresis  of  the 
ribcage  in  each  impact  as  determined  by 
the  plot  of  force  vs.  deflection  in 
paragraph  (1)  of  this  section  shall  be  not 
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less  than  69  percent  but  not  more  than 
85  percent.  The  hysteresis  shall  be 
calculated  by  determining  the  ratio  of 
the  area  between  the  loading  and 
imloading  portions  of  the  force 
deflection  ciurve  to  the  area  imder  the 
loading  portion  of  the  cur\'e. 

(3)  The  force  shall  be  calculated  by 
the  product  of  the  impactor  mass  and  its 
deceleration. 

(c)  Test  procedure.  The  test  procedure 
for  the  thorax  assembly  is  as  follows: 

(1)  The  dummy  is  clothed  in  a  form 
fitting  cotton  stretch  above-the-elbow 
sleeved  shirt  and  above-the-knee  pants. 
The  weight  of  the  shirt  and  pants  shall 
not  exceed  0.14  kg  (0.30  lb)  each. 

(2)  Soak  the  dummy  in  a  controlled 
environment  at  any  temperature 
between  20.6  and  22.2  °C  (69  and  72  °F) 
and  a  relative  humidity  between  10  and 
70  percent  for  at  least  four  hours  prior 
to  a  test. 

(3)  Seat  and  orient  the  dummy  on  a 
seating  surface  without  back  support  as 
shown  in  Figxu^  03,  with  the  limbs 
extended  horizontally  and  forward, 
parallel  to  the  midsagittal  plane,  the 
midsagittal  plane  vertical  within  ±1 
degree  and  the  ribs  level  in  the  anterior- 
posterior  and  lateral  directions  within 
±0.5  degrees. 

(4)  Establish  the  impact  point  at  the 
chest  midsagittal  plane  so  that  the 
impact  point  of  the  longitudinal 
centerline  of  the  probe  coincides  with 
the  midsagittal  plane  of  the  dimimy 
within  ±2.5  mm  (0.1  in)  and  is  12.7  ±1.1 
mm  (0.5±0.04  in)  below  the  horizontal- 
peripheral  centerline  of  the  No.  3  rib 
and  is  within  0.5  degrees  of  a  horizontal 
line  in  the  dummy's  midsagittal  plane. 

(5)  Impact  the  thorax  with  the  test 
probe  so  that  at  the  moment  of  contact 
the  probe's  longitudinal  center  line  falls 
within  2  degrees  of  a  horizontal  line  in 
the  dummy's  midsagittal  plane. 

(6)  Guide  the  test  probe  dm-ing  impact 
so  that  there  is  no  significant  lateral, 
vertical  or  rotational  movement. 

§  572.1 35  Upper  and  lower  torso 
assemblies  and  torso  flexion  test 
procedure. 

(a)  Upper/lower  torso  assembly.  The 
test  objective  is  to  determine  the 
stiffness  effects  of  the  lumbar  spine 
(drawing  880105-1096),  and  abdominal 
insert  (drawing  880105-434),  on 
resistance  to  articulation  between  the 
upper  torso  assembly  (drawing  880105- 
300)  and  the  lower  torso  assembly 
(drawing  880105-450)  (refer  to 
§572.130{a){l)(iv)). 

(b)(1)  When  the  upper  torso  assembly 
of  a  seated  dummy  is  subjected  to  a 
force  continuously  applied  at  the  head 
to  neck  pivot  pin  level  through  a  rigidly 
attached  adaptor  bracket  as  shown  in 


Figiu^  04  according  to  the  test 
procedure  set  out  in  subsection  (c)  of 
this  section,  the  lumbar  spine-abdomen 
assembly  shall  flex  by  an  amount  that 
permits  the  upper  torso  assembly  to 
translate  in  angular  motion  relative  to 
the  vertical  transverse  plane  45  ±  0.5 
degrees  at  which  time  the  force  applied 
must  be  not  less  than  320  N  (71.5  Ibf) 
and  not  more  than  390  N  (87.4  Ibf).  and 

(2)  Upon  removal  of  the  force,  the 
torso  assembly  must  return  to  within  8 
degrees  of  its  initial  position. 

(c)  Test  procedure.  The  test  procedure 
for  the  upper/lower  torso  assembly  is  as 
follows: 

(1)  Soak  the  dummy  in  a  controlled 
environment  at  any  temperature 
between  18.9  and  25.6  °C  (66  and  78  °F) 
and  a  relative  humidity  between  10  and 
70  percent  for  at  least  four  hours  prior 
to  a  test. 

(2)  Assemble  the  complete  dimmiy 
(with  or  without  the  legs  below  the 
femurs)  and  attach  to  the  fixture  in  a 
seated  posture  as  shown  in  Figure  04. 

(3)  Seciu«  the  pelvis  to  the  nxtm-e  at 
the  pelvis  instrument  cavity  rear  face  by 
threading  four  V*  inch  cap  screws  into 
the  available  threaded  attachment  holes. 
Tighten  the  mountings  so  that  the  test 
material  is  rigidly  affixed  to  the  test 
fixtiu"e  and  the  pelvic-lumbar  joining 
surface  is  horizontal. 

(4)  Attach  the  loading  adapter  bracket 
to  the  spine  of  the  dummy  as  shown  in 
Figure  04. 

(5)  Inspect  and  adjust,  if  necessary, 
the  seating  of  the  abdominal  insert 
within  the  pelvis  cavity  and  with 
respect  to  the  torso  flesh,  assuring  that 
the  torso  flesh  provides  uniform  fit  and 
overlap  with  respect  to  the  outside 
surface  of  the  pelvis  flesh. 

(6)  Flex  the  dummy's  upper  torso 
three  times  between  the  vertical  and 
until  the  torso  reference  plane,  as  shown 
in  Figure  04,  reaches  30  degrees  from 
the  vertical  transverse  plane.  Bring  the 
torso  to  vertical  orientation  and  wait  for 
30  minutes  before  conducting  the  test. 
During  the  30  minute  waiting  period, 
the  dummy's  upper  torso  shall  be 
externally  supported  at  or  near  its 
vertical  orientation  to  prevent  it  from 
drooping. 

(7)  Remove  all  external  support  and 
wait  two  minutes.  Measiu-e  the  initial 
orientation  angle  of  the  torso  reference 
plane  of  the  seated,  unsupported 
dummy  as  shown  in  Figure  04.  The 
initial  orientation  angle  may  not  exceed 
20  degrees. 

(8)  Attach  the  pull  cable  and  the  load 
cell  as  shown  in  Figure  04. 

(9)  Apply  a  tension  force  in  the 
midsagittal  plane  to  the  pull  cable  as 
shown  in  Figure  04  at  any  upper  torso 
deflection  rate  between  0.5  and  1.5 


degrees  per  second,  until  the  angle 
reference  plane  is  at  45  ±  0.5  degrees  of 
flexion  relative  to  the  vertical  transverse 
plane. 

(9)  Continue  to  apply  a  force 
sufficient  to  maintain  45  ±  0.5  degrees 
of  flexion  for  10  seconds,  and  record  the 
highest  applied  force  during  the  10- 
second  period. 

(10)  Release  all  force  at  the 
attachment  bracket  as  rapidly  as 
possible,  and  measure  the  retiun  angle 
with  respect  to  the  initial  angle 
reference  plane  as  defined  in  paragraph 
(6)  3  minutes  after  the  release. 

§  572.1 36    Knees  and  knee  impact  test 
procedure. 

(a)  Knee  assembly.  The  knee  assembly 
(refer  to  §§  572.130(a)(l)(v)  and  (vi))  for 
the  piupose  of  this  test  is  the  part  of  the 
leg  assembly  shown  in  drawing  880105- 
560. 

(b)(1)  When  the  knee  assembly, 
consisting  of  sliding  knee  assembly 
(dravdng  880105-528R  or  -528L),  lower 
leg  structiu-al  replacement  (drawing 
880105-603),  lower  leg  flesh  (drawing 
880105-601),  ankle  assembly  (drawing 
880105-660),  foot  assembly  (drawing 
880105-651  or  650).  and  femxir  load 
transducer  (drawing  SA572-S14)  or  its 
structural  replacement  (drawing  78051- 
319)  is  tested  according  to  the  test 
procedure  in  subsection  (c),  the  peak 
resistance  force  as  measured  with  the 
test  probe-mounted  accelerometer  must 
be  not  less  than  3450  N  (776  Ibf)  and  not 
more  than  4060  N  (913  Ibf). 

(b)(2)  The  force  shall  be  calculated  by 
the  product  of  the  impactor  mass  and  its 
deceleration. 

(c)  Test  procedure.  The  test  procedure 
for  the  knee  assembly  is  as  follows: 

(1)  Soak  the  knee  assembly  in  a 
controlled  environment  at  any 
temperature  between  18.9  and  25.6  °C 
(66  and  78  °F)  and  a  relative  humidity 
from  10  to  70  percent  for  at  least  four 
hours  prior  to  a  test. 

(2)  Mount  the  test  material  and  secure 
it  to  a  rigid  test  fixture  as  shov^rn  in 
Figure  05.  No  part  of  the  foot  or  tibia 
may  contact  any  exterior  surface. 

(3)  Align  the  test  probe  so  that 
throughout  its  stroke  and  at  contact  with 
the  knee  it  is  within  2  degrees  of 
horizontal  and  collinear  with  the 
longitudinal  centerline  of  the  femur. 

(4)  Guide  the  pendulum  so  that  there 
is  no  significant  lateral  vertical  or 
rotational  movement  at  the  time  of 
initial  contact  between  the  impactor  and 
the  knee. 

(5)  The  test  probe  velocity  at  the  time 
of  contact  shall  be  2.1  ±  0.03  m/s  (6.9 
±0.1  ft/s). 
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§  572.1 37    Test  conditions  and 
instrumentation. 

(a)  The  test  probe  for  thoracic  impacts 
shall  be  of  rigid  mel  allic  construction, 
concentric  in  shape  and  symmetric 
about  its  longitudin  j1  axis.  It  shall  have 
a  mass  of  13.97  ±  0.  )23  kg  (30.8  ±  0.05 
lbs)  and  a  minimun  mass  moment  of 
inertia  of  5492  kg-cm-  (4.86  Ibs-in-sec-) 
in  yaw  and  pitch  ah  out  the  CG.  Va  of  the 
weight  of  the  suspei  ision  cables  and 
their  attachments  tc  the  impact  probe 
must  be  included  it  the  calculation  of 
mass,  and  such  con  ponents  may  not 
exceed  three  percer  t  of  the  total  weight 
of  the  test  probe.  Tl  e  impacting  end  of 
the  probe,  perpendicular  to  and 
concentric  with  the  longitudinal  axis, 
must  be  at  least  25  i  am  (1.0  in)  long,  and 
have  a  flat,  continuous,  and  non- 
deformable  152.4  ±  Q.25  mm  (6.00  ±  0.01 
in)  diameter  face  w  th  a  maximum  edge 
radius  of  12.7  nun  ( ).5  in).  The  probe's 
end  opposite  to  the  impact  face  must 
have  provisions  for  moimting  of  an 
accelerometer  with  its  sensitive  axis 
collinear  with  the  1(  ingitudinal  axis  of 
the  probe.  No  conce  ntric  portions  of  the 
impact  probe  may  e  xceed  the  diameter 
of  the  impact  face. '  'he  impact  probe 
shall  have  a  free  air  resonant  frequency 
of  not  less  than  100  3  Hz. 

(b)  The  test  probe  for  knee  impacts 
shall  be  of  rigid  me  allic  construction, 
concentric  in  shape ,  and  symmetric 
about  its  longitudin  al  axis.  It  shall  have 
a  mass  of  2.99  ±  0.01  kg  (6.6  ±  0.022  lbs) 
and  a  minimum  ma  ss  moment  of  inertia 
of  622  kg-cm-  (0.55  Ibs-in-sec^)  in  yaw 
and  pitch  about  the  CG.  Va  of  the  weight 
of  the  suspension  c  ibles  and  their 
attachments  to  the  i  mpact  probe  may  be 
included  in  the  cal(  ulation  of  mass,  and 
such  components  n  lay  not  exceed  five 
percent  of  the  total  weight  of  the  test 
probe.  The  impacting  end  of  the  probe, 
perpendicular  to  ar  d  concentric  with 
the  longitudinal  ax:  s.  must  be  at  least 
12.5  mm  (0.5  in)  lo:  ig.  and  have  a  flat, 
continuous,  and  no  i-deformable  76.2  ± 
0.2  mm  (3.00  ±  0.01  in)  diameter  face 
with  a  maximum  e<  ge  radius  of  12.7 
nun  (0.5  in).  The  pi  obe's  end  opposite 
to  the  impact  face  n  lust  have  provisions 
for  mounting  an  ac(  ;elerometer  with  its 
sensitive  axis  coUii  ear  with  the 
longitudinal  axis  o;  the  probe.  No 
concentric  portions  of  the  impact  probe 
may  exceed  the  dia  meter  of  the  impact 
face.  The  impact  pi  obe  must  have  a  free 
air  resonant  frequei  icy  of  not  less  than 
1000  Hz. 

(c)  Head  accelerc  meters  shall  have 
dimensions,  respor  se  characteristics, 
and  sensitive  mass  locations  specified 
in  drawing  SA572-S4  and  be  mounted 
in  the  head  as  shov  n  in  drawing 
880105-000  sheet ;  of  6. 

(d)  The  upper  ne  :k  force/moment 
transducer  shall  hai^e  the  dimensions. 


response  characteristics,  and  sensitive 
axis  locations  specified  in  drawing 
SA572-S11  and  be  mounted  in  the  head 
neck  assembly  as  shown  in  drawing 
880105-000,  sheet  3  of  6. 

(e)  The  thorax  accelerometers  shall 
have  the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA572- 
S4  and  be  moimted  in  the  torso 
assembly  in  triaxial  configination 
within  the  spine  box  instnunentation 
cavity  and  as  optional  instrumentation 
in  uniaxial  for-and-aft  oriented 
configuration  arranged  as  corresponding 
pairs  in  three  locations  on  the  sternum 
on  and  at  the  spine  box  of  the  upper 
torso  assembly  as  shown  in  drawing 
880105-OOU  sheet  3  of  6. 

(f)  The  optional  lumbar  spine  force- 
moment  transducer  shall  have  the 
dimensions,  response  characteristics, 
and  sensitive  axis  locations  specified  in 
drawing  SA572-S15  and  be  mounted  in 
the  lower  torso  assembly  as  shown  in 
drawing  880105-450. 

(g)  The  optional  iliac  spine  force 
transducers  shall  have  the  dimensions 
and  response  characteristics  specified  in 
drawing  SA572-S16  and  be  mounted  in 
the  torso  assembly  as  shown  in  drawing 
880105^50. 

(h)  The  pelvis  accelerometers  shall 
have  the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA572- 
S4  and  be  mounted  in  the  torso 
assembly  in  triaxial  configiu-ation  in  the 
pelvis  bone  as  shown  in  drawing 
880105-000  sheet  3. 

(i)  The  single  axis  femur  force 
transducer  (SA572-S14)  or  the  optional 
multiple  axis  femur  force/moment 
transducer  (SA572-S29)  shall  have  the 
dimensions,  response  characteristics, 
and  sensitive  axis  locations  specified  in 
the  appropriate  drawing  and  be 
mounted  in  the  femur  assembly  as 
shown  in  drawing  880105-500  sheet  3 
of  6. 

(j)  The  chest  deflection  transducer 
shall  have  the  dimensions  and  response 
characteristics  specified  in  drawing 
SA572-S51  and  be  mounted  to  the 
upper  torso  assembly  as  shown  in 
drawings  880105-300  and  880105-000 
sheet  3  of  6. 

(k)  The  optional  lower  neck  force/ 
moment  transducer  shall  have  the 
dimensions,  response  characteristics, 
and  sensitive  axis  locations  specified  in 
drawing  SA572-S27  and  be  mounted  to 
the  upper  torso  assembly  as  shown  in 
drawing  880105-000  sheet  3  of  6. 

(1)  The  optional  thoracic  spine  force/ 
moment  transducer  shall  have  the 
dimensions,  response  characteristics, 
and  sensitive  axis  locations  specified  in 
drawing  SA572-S28  and  be  mounted  in 


the  upper  torso  assembly  as  shown  in 
drawing  880105-000  sheet  3  of  6. 

(m)  The  outputs  of  acceleration  and 
force-sensing  devices  installed  in  the 
diunmy  and  in  the  test  apparatus 
specified  by  this  part  shall  be  recorded 
in  individual  data  channels  that 
conform  to  SAE  Recommended  Practice 
J211/10,  Rev.  Mar95  "histrumentation 
for  Impact  Impact  Tests; — Part  1 — 
Electronic  Instrumentation,"  and  SAE 
Recommended  Practice  J211/2.  Rev 
Mar95  "Instrumentation  for  Impact 
Tests — Part  2 — Photographic 
Instrumentation",  (refer  to 
§§  572.130(a)(3)  and  (4)  respectively) 
except  as  noted,  with  chaimel  classes  as 
follows: 

(1)  Head  acceleration — Class  1000 

(2)  Neck: 

(i)  Forces — Class  1000 
(ii)  Moments— Class  600 
(iii)  Pendulum  acceleration — Class 
180 

(3)  Thorax: 

(i)  Rib  acceleration— Class  1000 
(ii)  Spine  and  pendulimi 
accelerations — Class  IQOO 

(iii)  Stemiun  deflection  -Class  180 
(iv)  Forces — Class  1000 
(v)  Moments — Class  600 

(4)  Lmnbar: 

(i)  Forces — Class  1000 
(ii)  Moments— Class  600 
(iii)  Torso  flexion  pulling  force — Class 
60  if  data  channel  is  used 

(5)  Pelvis: 

(i)  Accelerations — Class  1000 
(ii)  Iliac  wing  forces — Class  180 

(6)  Femur  forces — Class  600 
(n)  Coordinate  signs  for 

instrumentation  polarity  shall  conform 
to  the  Sign  Convention  For  Vehicle 
Crash  Testing,  Surface  Vehicle 
hifonnation  Report.  SAE  J1733. 1994-12 
(refer  to  section  572.130(a)(4)). 

(o)  The  moimtings  for  sensing  devices 
shall  have  no  resonance  frequency  less 
than  3  times  the  frequency  range  of  the 
applicable  channel  class. 

(p)  Limb  joints  must  be  set  at  one  G. 
barely  restraining  the  weight  of  the  limb 
when  it  is  extended  horizontally.  The 
force  needed  to  move  a  limb  segment 
shall  not  exceed  2G  throughout  the 
range  of  limb  motion. 

(q)  Performance  tests  of  the  same 
component,  segment,  assembly,  or  fully 
assembled  dummy  shall  be  separated  in 
time  by  not  less  than  30  minutes  unless 
otherwise  noted. 

(r)  Surfaces  of  diunmy  components 
may  not  be  painted  except  as  specified 
in  this  subpart  or  in  drawings  subtended 
by  this  subpart. 

Issued:  February  22.  2000 
Rosalyn  G.  Vfillman, 
Acting  Administrator. 
BILUNO  CODE  4910-59-U 
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FIGURE  01 
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FIGURE  02 
NECK  EXTENSION  TEST  SETUP  SPECIFICATIONS 
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Issued:  February  22,  2000. 
Rosalyn  G.  Millman, 

Acting  Administrator. 

[FR  Doc.  00^590  Filed  2-29-00:  8:45  am] 
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DEPARTMENT  Of'  COMMERCE 

National  Oceanic  land  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981224^23-9226-02;  I.D. 
120198B] 

RIN  064a-AL23 

Fislieries  of  the  Elcclusive  Economic 
Zone  Off  Alaslca;  Recordlceeping  and 
Reporting;  Correction 


vlarine  Fisheries 
. ,  ^  ational  Oceanic  and 
Atmospheric  Adn  inistration  (NOAA), 
Commerce. 


AGENCY:  National 
Service  (NMFS), 


ACTION:  Final  rule;  correction. 

SUIMMARY:  This  document  contains  a 
correction  to  the  final  rule  for 
recordkeeping  and  reporting  that  was 
published  in  the  Federal  Register  on 
November  15,  1999. 
DATES:  Effective  December  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden.  907-586-7008. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  was  published  in  the  Federal 
Register  on  November  15, i 999  (64  FR 
61964),  to  revise  recordkeeping  and 
reporting  regulations.  The  new  product 
code,  42,  that  was  added  to  Table  1  to 
50  CFR  part  679  was  inadvertently 
omitted  from  Table  3  to  50  CFR  part 
679. 


Correction 

In  the  final  rule  Revisions  to 
Recordkeeping  and  Reporting 
Requirements  published  in  64  FR 
61964,  November  15,  1999,  FR  Doc.  99- 
28294,  on  page  62011,  under  TABLE  3, 
PRODUCT  RECOVERY  RATES  FOR 
GROUNDFISH  SPECIES  AND 
CONVERSION  RATES  FOR  PACIFIC 
HALIBUT,  in  the  fourth  column,  remove 
the  column  heading  "3  Bled"  and  add 
in  its  place  "3,  42  Bled". 

Dated:  February  23,  2000  . 
Andrew  A.  Rosenberg, 

Deputy  Asst.  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-4775  Filed  2-29-00;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  65,  No.  41 
Wednesday,  March  1,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  27  and  28 

[CrMKMWI] 

RIN  0581-AB67 

Revision  of  Cotton  Classification 
Procedures  for  Determining  Upland 
Cotton  Color  Grade 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultmal  Marketing 
Service  (AMS)  is  proposing  to  revise  the 
procedure  for  determining  the  officied 
color  grade  for  Upland  cotton.  The  color 
grade  for  Upland  cotton  is  a  part  of  the 
official  classification  which  denotes 
cotton  fiber  quality  used  in  the 
marketing  and  manufacturing  of  cotton. 
Previously,  the  color  grade  was 
determined  by  visual  examination  and 
comparison  to  the  Official  Cotton 
Standards  by  qualified  cotton  classers. 
The  proposed  revision  will  replace  the 
classer's  color  determination  with  the 
instrument  color  measurement  made  by 
the  High  Volume  Instrument  (HVI) 
system  used  for  official  cotton 
classification  for  Upland  Cotton  since 
1991. 

DATES:  Comments  must  be  received  by 
March  31,  2000. 

ADDRESSES:  Comments  and  inquiries 
should  be  addressed  to.  Cotton 
Programs,  AMS,  USDA,  Room  2641-S, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Comments  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  above  office  in 
Rm.  264 1  -South  Building,  1 4th  & 
Independence  Avenue,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Cliburn,  202-720-2145. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  therefore,  it  has 


not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,150  cotton  growers, 
merchants,  and  textile  manufacturers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually  under 
the  United  States  Cotton  Standards  Act, 
the  Cotton  Statistics  emd  Estimates  Act, 
and  the  Cotton  Futvu-es  Act.  The 
majority  of  these  entities  are  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration 
(13  CFR  121.601).  The  change  in 
procedure  will  not  significantly  affect 
small  businesses  as  defined  in  the  RFA 
because: 

(1)  Classification  will  continue  to  be 
based  upon  the  Official  Standards  for 
Upland  Cotton  Color/!Jrade  established 
and  maintained  by  the  Department; 

(2)  The  High  Volume  Instrument  color 
measurement  has  been  a  part  of  the 
official  classification  record  since  1991. 
Implementation  of  the  revision  for  all 
cotton  classification  will  not  affect 
competition  in  the  marketplace  or 
adversely  impact  on  cotton 
classification  fees;  and 

(3)  The  use  of  cotton  classification 
services  is  voluntary.  For  the  1999  crop, 
15,825,000  running  bales  were 
produced  by  growers,  and  virtually  all 
of  them  were  voluntarily  submitted  for 
USDA  classification.  Classification 
services  provided  for  merchants  and 
manufacturers  during  the  same  period 
totaled  approximately  404,000  bales. 


Paperwork  Reduction  Act 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  by  OMB  and  were  assigned 
OMB  control  number  0581-0009  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.). 

Background 

Pursuant  to  the  authority  contained  in 
the  United  States  Cotton  Standards  Act, 
the  Secretary  of  Agriculture  maintains 
official  cotton  standards  of  the  United 
States  and  provides  classification  and 
testing  services  to  cotton  producers, 
textile  manufacturers,  merchants,  and 
others  in  the  domestic  and  international 
cotton  industry.  The  standards-  are  used 
for  the  classification  of  American 
upland  cotton  and  provide  a  basis  for 
the  determination  of  value  for 
commercial  purposes.  Classification 
services  provide  information  on  quality 
of  cotton.  The  National  Cotton  Council 
represents  the  interests  of  all  seven 
segments  of  the  U.S.  cotton  industry: 
growers,  ginners,  warehousers, 
merchants,  cooperatives,  manufacturers, 
and  cottonseed  oil  crushers. 

Need  for  Revisions 

High  Volume  Instrument 
classification  was  adopted  for  all  USDA 
classification  of  American  upland 
cotton  in  1991.  The  color  grade  is  a 
component  of  the  official  USDA 
classification.  Although  High  Volume 
Instrument  colormeter  readings  have 
been  reported  since  1991,  at  the  request 
of  the  industry.  USDA  continued  the 
procedure  of  determining  the  official 
color  grade  by  human  cotton  classers 
because  of  the  historical  importance  of 
color  in  determining  the  quality  of 
cotton.  With  the  passage  of  time, 
confidence  in  USDA  High  Volume 
Instrument  measurements  of  fiber 
quality  characteristics  for  classification 
of  cotton  grew  to  the  extent  that 
industry  representatives  requested  that 
High  Volume  Instrument  colormeter 
readings  be  used  for  the  official 
determination  of  color  grade. 

AMS  conducted  a  pilot  project  during 
the  1998  and  1999  cotton  classing 
seasons  to  implement  an  adjustment  to 
the  existing  High  Volume  Instrument 
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color  measuremen  so  that  it  would 
more  closely  mate  i  the  Official  Cotton 
Standards  used  by  classers  for  official 
color  grade  determination.  Data  from  the 
project,  which  the  AMS  Cotton  Program 
conducted  in  coop  sration  with  the 
National  Cotton  C(  uncil's  Quality  Task 
Force,  showed  tha  the  HVI  color 
measurement  clos<  ly  matched  the 
Official  Cotton  Gra  de  Standards  for 
color.  Results  from  the  1998  and  1999 
crops  showed  that  the  HVI  colormeter 
determines  Officia  color  grades  as 
accurately  as  cotto  i  classers.  In 
December  of  1999,  the  National  Cotton 
Council  Quality  Ti  sk  Force 
recommended  thai  AMS  replace  the 
cotton  classer  dete  rmination  with  the 
FTVI  colormeter  de  ermination  for  color 
grade.  AMS  propoi  les  to  use  the  HVI 
colormeter  determ  nation  as  the  official 
component  of  clasi  lification  of  American 
Upland  cotton  for  :olor  grade. 

For  the  reasons  s  et  forth  above,  this 
proposal  would  an  lend  the  sections  in 
Parts  28— COTTOl  I  CLASSING, 
TESTING,  AND  SI  ANDARDS,  Subpart 
A — Regulations  Ui  ider  the  United  States 
Cotton  Standards  i  ^ct,  which  establish 
the  procedures  for  determining  official 
cotton  classificatic  n  based  on  the 
Official  Cotton  Grs  de  Standards.  Since 
cotton  classificatic  n  services  under  the 
United  States  Cotti  )n  Futures  Act  must 
conform  to  the  req  iirements  of  the 
Cotton  Standards  i^ct,  this  proposal 
would  also  amend  the  sections  in  Part 
27— COTTON  CU  SSIHCATION 
UNDER  COTTON  ="UTURES 
LEGISLATION  wh  ich  establish  the 
procedures  for  det  srmining  cotton 
classification  for  c  jtton  submitted  for 
futures  certificatio  i. 

Accordingly,  unier  Part  27,  in  §  27.2 
(n),  the  definition  )f  the  term 
classification  wou  d  be  changed  to 
reflect  the  changes  in  procedures  made 
under  Part  28. 

Also  under  Part  27,  §  27.31  would  be 
revised  to  reflect  tne  deletion  of  the 
requirement  for  cotton  classers  to 
determine  color  gmde.  The  revised 
heading  and  sectic  n  would  reflect  the 
changes  made  in  p  rocedures  for 
determination  of  c  atton  quality  in 
accordance  with  tl  le  official  standards. 

In  Part  28,  §  28. J  would  be  revised  to 
reflect  the  propose  d  change  in  cotton 
classification  proc  jdures  to  replace 
classer  visual  exaiiinations  to  fix  color 
with  instrument  ci)lor  measurement  by 
High  Volume  Insti  uments. 
Miscellaneous  oth  er  changes  are  made 
to  the  sections  to  I  etter  reflect  ciurent 
procedures  in  vie^  /  of  color 
determination  cha  nge.  For  example, 
those  determinatic  >ns  made  by  cotton 


classers  or  by  authorized  Cotton 
Program  employees  would  be  specified. 

AMS  anticipates  that  the  change  in 
procedures  for  officied  cotton 
classification,  if  adopted,  would  become 
effective  on  July  1,  2000,  when 
classification  of  newly  harvested  2000 
crop  cotton  will  begin.  Further,  a  30  day 
comment  period  is  provided  and 
deemed  appropriate  in  order  to  allow 
adequate  time  to  complete  this 
rulemaking  for  the  2000  cotton  crop. 

List  of  Subjects 

7  CFR  Part  27 

Commodity  Futures,  Cotton. 

7  CFR  Part  28 

Administrative  practice  and 
procedure.  Cotton,  Reporting  and 
recordkeeping  requirements. 
Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  27  and  28  are 
proposed  to  be  amended  as  follows: 

PART  27— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  27  continues  to  read  as  follows: 

Authority:  7  U.S.C.  15b.  7  U.S.C.  4736,  7 
U.S.C.  1622(g). 

2.  In  §  27.2,  paragraph  (n)  is  revised 
to  read  as  follows: 

§27.2    Terms  defined. 

***** 

(n)  Classification.  The  classification  of 
any  cotton  shall  be  determined  by  the 
quality  of  a  sample  in  accordance  with 
Official  Cotton  Standards  of  the  United 
States  for  the  color  grade  and  the  leaf 
grade  of  American  uplemd  cotton,  the 
length  of  staple,  and  fiber  property 
measurements  such  as  micronaire.  High 
Volume  Instruments  will  determine  all 
fiber  property  measurements  except  leaf 
grade  and  extraneous  matter.  High 
Volume  Instrument  colormeter 
measurements  will  be  used  for 
determining  the  official  color  grade. 
Cotton  classers,  designated  as  such  by 
the  Director,  will  determine  the  official 
leaf  grade  and  extraneous  matter,  and 
authorized  Cotton  Program  employees 
will  determine  all  fiber  property 
measurements  using  High  Volimie 
Instruments. 
***** 

3.  Section  27.31  is  revised  to  read  as 
follows: 

§  27.31     Classification  of  cotton. 

For  the  purposes  of  subsection  15b  (f) 
of  the  Act,  classification  of  cotton  is  the 
determination  of  the  quality  of  a  sample 


in  accordance  with  the  Official  Cotton 
Standards  of  the  United  States  for  the 
color  grade  and  the  leaf  grade  of 
American  upland  cotton,  the  length  of 
staple,  and  f.ber  property  measurements 
such  as  micronaire.  High  Volume 
Instruments  will  determine  all  fiber 
property  measurements  except  leaf 
grade  and  extraneous  matter.  High 
Volume  Instrument  colormeter 
measurements  will  be  used  for 
determining  the  official  color  grade. 
Cotton  classers,  designated  as  such  by 
the  Director,  will  determine  the  official 
leaf  grade  and  extraneous  matter,  and 
authorized  Cotton  Program  employees 
will  determine  all  fiber  property 
measurements  using  High  Volume 
Instruments. 

PART  28— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  28,  subpart  A,  is  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  55  and  61. 

2.  Section  28.8  is  revised  to  read  as 
follows: 

§28.8    Classification  of  cotton; 
determination. 

For  the  purposes  of  the  Act,  the 
classification  of  any  cotton  shall  be 
determined  by  the  quality  of  a  sample 
in  accordance  with  Official  Cotton 
Standards  of  the  United  States  for  the 
color  grade  and  the  leaf  grade  of 
American  upland  cotton,  the  length  of 
staple,  and  fiber  property  measurements 
such  as  micronaire.  High  Volume 
Instruments  will  determine  all  fiber 
property  measurements  except  leaf 
grade  and  extraneous  matter.  High 
Volume  Instrument  colormeter 
measvuements  will  be  used  for 
determining  the  official  color  grade. 
Cotton  classers  will  determine  the 
official  leaf  grade  and  extraneous 
matter,  and  authorized  Cotton  Program 
employees  will  determine  all  fiber 
property  measurements  using  High 
Volume  Instruments.  The  classification 
record  of  a  classing  office  or  the  Quality 
Assurance  Unit  with  respect  to  any 
cotton  shall  be  deemed  to  be  the 
classification  record  of  the  Department. 

Dated:  February  28,  2000. 
Kathleen  A.  Merrigan, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  00-5034  Filed  2-29-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1140 

[Docket  No.  DA-00-06] 

Proposed  Rule  for  Forward  Pricing 
Pilot  Program  and  Opportunity  to  File 
Comments 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
establishes  a  pilot  program  which 
would  exempt  handlers  regulated  under 
the  Federal  milk  order  program  from 
paying  producers  and  cooperative 
associations  the  minimimi  Federal  order 
price(s)  for  that  portion  of  their  milk  for 
non-fluid  use  that  is  under  forward 
contract.  Establishment  of  the  pilot 
program  is  required  by  a  November 
1999  amendment  to  the  Agricultiu-al 
Marketing  Agreement  Act  of  1937 
(AMAA). 

DATES:  Comments  must  by  submitted  on 
or  before  March  16,  2000. 
ADDRESSES:  Comments  should  be 
submitted  to  Nicholas  Memoli,  Order 
Formulation  Branch,  Dairy  Programs, 
USDA/AMS,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  Comments  also  may  be 
sent  by  fax  to  (202)  690-0552  or  by  e- 
mail  to  Nicholas.Memoli@usda.gov. 

All  comments  submitted  in  response 
to  this  proposal  will  be  available  for 
public  inspection  at  the  USDA/AMS/ 
Dairy  Programs,  Order  Formulation 
Branch,  Room  2968,  South  Building, 
14th  and  Independence  Avenue,  S.W., 
Washington,  D.C.  during  normal 
business  hours  (7  CFR  1.27(b)).  Anyone 
wishing  to  view  the  comments  is 
requested  to  make  an  appointment  in 
advance  by  calling  Richard  M.  McKee  at 
(202)  720-4392. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
Order  Formulation  Branch,  USDA/ 
AMS/Dairy  Programs,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  690- 
1932,  e-meiil  address 
Nicholas.Memoli@usda.gov. 

The  USDA  Fact  Sheet  and  other 
information  on  the  proposed  pilot 
program  is  available  from  market 
administrators'  offices  or  can  be 
downloaded  from  our  web  site 
{www.ams.usda.gov/dairy). 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  implement  an 
amendment  to  the  AMAA  which  directs 
the  Secretary  of  Agriculture  to  establish 


a  temporary  pilot  program  for  forward 
contracting  of  milk  under  Federal  milk 
marketing  orders.  The  effect  of  this 
amendment  is  to  permit  a  handler  to 
pay  producers  or  cooperative 
associations  a  negotiated  price,  rather 
than  the  minimum  Federal  order  price, 
for  milk  that  is  under  forward  contract. 
The  amendment  appears  in  Section  3  of 
H.R.  3428  of  the  106th  Congress,  as 
enacted  by  Section  1001(a)(8)  of  Public 
Law  106-113  (113  Stat.  1536).  It  was 
signed  into  law  on  November  29,  1999. 
The  amendment  specifies  that  the  pilot 
program  shall  only  apply  to  federally 
regulated  milk  that  is  not  classified  as 
Class  I  milk  or  otherwise  intended  for 
fluid  use  and  that  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
interstate  or  foreign  commerce  in 
federally  regulated  milk.  The  pilot 
program  expires  December  31,  2004. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
the  proposed  rule  would  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  riile. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to 
judicial  challenge  to  the  provisions  of 
this  rule. 

Executive  Order  12866 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866.  This  proposed 
rule  is  not  economically  significant  for 
the  purposes  of  Executive  Order  12866. 

The  forward  pricing  pilot  program  is 
a  voluntary  program  that  will  permit  a 
handler  and  a  producer  to  negotiate 
prices  that  may  be  below  the  minimum 
order  prices  that  would  otherwise  apply 
to  such  milk.  Some  producers, 
proprietary  handlers,  and  cooperative 
associations  now  negotiate  forward 
contracts  on  part  or  all  of  their  milk. 
The  pilot  progremi  will  expand  the 
opportunities  to  engage  in  forward 
contracting  by  exempting  participating 
proprietary  handlers  from  the  minimimi 
prices  to  producers  and  cooperative 
associations  required  under  Federal 
milk  marketing  orders.  These 
regulations  would  not  affect  the  ability 
of  cooperative  associations  to  forward 
contract  with  thefr  members. 

The  Regulatory  Flexibility  Act  and  the 
Effects  on  Smsdl  Businesses 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agricultural 


Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
proposed  rule  on  small  entities  and  has 
prepared  this  initial  regulatory 
flexibility  analysis. 

The  legal  basis  for  the  proposed  rule 
is  set  forth  in  an  amendment  to  the 
AMAA  signed  into  law  on  November 
29, 1999,  that  directs  the  Secretary  of 
Agricultiue  to  establish  the  dairy 
forward  pricing  pilot  program.  The 
Secretary  was  directed  "to  establish  a 
temporary  pilot  program  imder  which 
milk  producers  and  cooperatives  are 
authorized  to  voluntarily  enter  into 
forward  price  contracts  with  milk 
handlers." 

The  pilot  program  would  provide  the 
dairy  industry,  which  has  experienced 
substantial  price  volatility  in  recent 
years,  with  another  tool  to  deal  with 
such  volatility.  With  the  phase-down  of 
the  dairy  price  support  program  to  a 
safety-net  program,  the  prices  of  dairy 
products  have  fluctuated  to  a  much 
greater  extent  than  they  did  during  the 
prior  20  years.  This  price  fluctuation 
has  created  problems  for  processors  of 
manufactured  dairy  products  [e.g., 
butter,  nonfat  dry  milk,  and  cheese),  the 
dair}'  farmers  who  supply  these 
processors,  and  the  retailers,  school 
systems,  and  other  public  institutions 
who  provide  these  products  to 
consumers. 

Under  the  Small  Business 
Administration's  definition  of  a  "small 
business,"  a  dairy  farm  is  a  small 
business  if  it  has  less  than  $500,000  in 
gross  annual  sales  and  a  handler  is  a 
small  business  if  it  has  fewer  than  500 
employees.  As  of  February  2000  under 
the  Federal  milk  order  program,  there 
are  142  cooperative  associations 
representing  approximately  63,000  dairy 
farmers.  In  addition,  there  are  11,600 
dairy  farmers  who  are  not  affiliated  with 
any  cooperative  association.  Of  these 
nonmember  producers,  10,900  meet  the 
SBA's  definition  of  a  small  business. 

There  are  nearly  1 .000  milk  plants 
that  are  regulated  under  the  Federal 
milk  order  program.  Based  on  the  best 
data  available,  approximately  one-third 
of  these  plants  would  be  classified  as 
small  businesses.  These  requirements 
are  further  discussed  in  the  Paperwork 
Reduction  Act  section. 

The  recordkeeping  and  reporting 
requirements  for  this  proposed  rule  are 
minimal.  At  the  present  time,  any 
handler  that  enters  into  a  forward 
contract  with  a  producer  presiunably 
has  written  proof  for  such  an 
arrangement.  Under  the  proposed  pilot 
program,  a  handler  would  be  required  to 
submit  a  copy  of  each  forward  contract 
with  a  producer  to  the  market 
administrator  of  the  order  in  which  the 
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and  other  means,  to  reduce  their  price 
risks.  The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule. 

Comments  are  specifically  requested 
on  the  impact  of  this  proposed  rule  on 
small  businesses  in  addition  to  other 
aspects  of  the  rule  discussed  above  and 
throughout  this  document. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  for 
emergency  approval.  Due  to  a  15-day 
comment  period  for  the  proposed  rule, 
a  separate  60-day  notice  seeking  public 
comment  on  the  information  collection 
will  be  published  with  regard  to 
permanent  approval. 

Under  the  proposed  pilot  program  for 
the  forward  contracting  of  milk  under 
Federal  milk  orders,  a  one-page 
disclosiu-e  statement  was  designed  so 
that  the  Secretary's  representatives 
administering  the  pilot  program  can  be 
certain  that  dairy  farmers  have  entered 
into  the  pilot  program  voluntarily.  The 
disclosure  statement  would  be  attached 
to  a  fact  sheet  containing  general 
guidelines  to  help  the  dairy  farmer 
understand  the  forward  contracting 
process.  It  also  explains  to  the  dairy 
farmer  that  the  program  is  voluntary  and 
that  by  entering  into  the  program  with 
a  handler,  the  dairy  farmer  will  be 
forfeiting  his  or  her  right  to  the 
minimum  prices  provided  under  the 
order.  The  form  should  take  no  more 
than  15  minutes  to  be  read,  understood, 
and  signed  by  a  dairy  farmer.  We 
estimate  that  the  number  of  dairy 
farmers  involved  would  be 
approximately  8,000,  and  the  total 
annual  time  burden  would  not  exceed 
2,000  hours. 

Handlers  would  be  required  to  submit 
their  forward  contracts  under  the  pilot 
program  to  their  respective  market 
administrator's  office.  There  are  two 
reasons  for  this.  First,  the  market 
administrator  must  be  able  to  review  the 
contract  to  ensure  it  is  signed  and  to 
verify  that  it  complies  with  the 
regulations  proposed  here.  Second,  the 
Department  is  required  to  conduct  a 
study  of  forward  contracting  under  the 
pilot  program  to  determine  the  impact 
on  milk  prices  paid  to  producers  in  the 
United  States.  This  study  must  be 
submitted  to  Congress  no  later  than 
April  30,  2002.  In  order  to  do  such  a 
study,  the  Secretary  will  have  to  review, 
summarize,  and  evaluate  the  different 
types  of  contracts  that  were  vmtten 


under  the  pilot  program.  The  time 
required  for  handlers  to  prepare  and 
submit  copies  of  contracts  would 
approximate  30  minutes  per  contract.  Of 
the  less  than  700  manufacturing  plants 
associated  with  Federal  orders,  fewer 
than  300  would  be  anticipated  to 
participate  with  a  total  annual  burden  of 
500  hours. 

Discussion  of  Proposed  Rules 
Applicable  to  Pilot  Program 

Under  the  rules  proposed  here  to 
administer  the  pilot  program,  a 
proprietary  handler  will  not  be  subject 
to  the  order  minimum  prices  with 
respect  to  payments  to  dairy  farmers 
and  cooperative  associations  for  milk 
under  forward  contract  that  does  not 
exceed  the  handler's  Class  II,  III,  and  IV 
utilization  for  the  month  in  the  market 
where  the  handler's  plant  or  plants  are 
regulated.  (In  the  rule  proposed  here, 
this  amount  of  milk  is  defined  as 
"eligible  milk."  For  convenience  in  the 
discussion  that  follows,  a  handler's 
combined  Class  II,  III,  and  IV  utilization 
will  be  referred  to  as  the  handler's 
eligible  milk.)  In  the  case  of  a  multi- 
plant  handler,  the  handler's  Class  II,  III, 
and  IV  utilization  would  be  combined 
together  for  all  of  the  handler's  plants 
regulated  under  one  order.  On  a 
monthly  basis  if  a  handler's  forward 
contracts  exceed  that  amoimt,  the 
handler  would  only  be  exempt  from 
paying  the  order's  minimum  price(s)  on 
its  quantity  of  eligible  milk. 

Tne  proposed  rule  leaves  the 
determination  of  which  producers'  milk 
is  over-contracted  to  the  handler.  If  the 
handler  fails  to  make  this 
determination,  the  market  administrator 
would  prorate  the  over-contract  milk  to 
each  producer  and  cooperative 
association  having  a  contract  with  the 
handler. 

Although  handlers  participating  in 
the  pilot  program  would  not  be  required 
to  pay  producers  and  cooperative 
associations  the  order's  minimimi 
uniform  or  component  prices  for 
contract  milk,  they  would  still  be 
required  to  account  to  the  pool  for  all 
milk  they  receive  at  the  respective 
order's  minimum  class  prices.  In  the 
case  of  milk  received  by  transfer  from  a 
cooperative  association's  pool  plant,  a 
handler  may  forward  contract  for  all 
such  transferred  milk  that  is  not  used  in 
Class  I  and  would  be  exempt  from 
paying  the  cooperative  the  minimum 
class  prices  for  contract  milk. 

Any  handler  participating  in  the  pilot 
program  would  still  be  required  to  file 
all  of  the  reports  that  are  now  required 
under  an  order.  This  includes  reports  of 
receipts  and  utilization  of  milk  and 
monthly  payroll  reports  that  show  all 
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information  now  required  under  the 
orders. 

Handlers  participating  in  the  pilot 
program  would  have  to  submit  to  the 
market  administrator  a  copy  of  each 
contract  for  which  it  is  claiming 
exemption  from  the  order's  minimum 
pricing.  This  contract  must  be  signed 
prior  to  the  first  day  of  the  first  month 
for  which  the  contract  applies  and 
would  have  to  be  received  by  the  market 
administrator  by  the  15th  day  of  that 
month.  It  would  be  the  responsibility  of 
each  handler  to  give  to  each  contracting 
dairy  farmer  or  cooperative  association 
a  disclosiu-e  statement  informing  them 
of  the  nature  of  the  pilot  program  and 
providing  them  with  certain  information 
that  they  should  consider  before 
entering  into  a  forward  contract.  The 
disclosiu'e  statement  would  have  to  be 
signed  on  the  same  date  as  the  contract 
by  the  dairy  farmer  or  cooperative 
association  representative  and  would 
have  to  be  returned  to  the  market 
administrator  together  with  the  contract 
by  the  15th  day  of  the  month.  Any 
contract  that  is  submitted  to  the  market 
administrator  without  the  disclosure 
statement  would  be  considered  to  be 
invalid  for  the  purpose  of  being  exempt 
from  the  order's  minimum  pricing  and 
would  be  returned  to  the  handler. 

Each  forward  contract  submitted  to 
the  market  administrator  must  contain  a 
provision  that  gives  the  dairy  farmer 
signing  the  contract  3  business  days  in 
which  to  change  his  or  her  mind  about 
forward  contracting  their  milk.  At 
midnight  on  the  3rd  business  day 
following  the  contract  date,  the  contract 
would  become  irrevocable. 

If  a  producer  wishes  to  cancel  a 
forward  contract  within  the  3-day 
period,  he  or  she  would  have  to  notify 
the  handler  in  writing.  Such  notification 
could  be  faxed,  e-mailed,  or  mailed,  but 
it  would  have  to  be  in  the  possession  of 
the  handler  by  midnight  of  the  3rd 
business  day  following  the  contract 
date.  A  copy  of  the  notification  should 
be  retained  by  the  producer  together 
with  evidence  verifying  its  date  and 
time  of  receipt. 

The  first  time  that  a  producer  or 
cooperative  association  forward 
contracts  under  this  pilot  program  the 
contract  would  be  limited  to  6  months. 
Thereafter,  the  producer  or  cooperative 
association  could  enter  into  forward 
contracts  with  proprietary  handlers  for 
whatever  period  they  wish  so  long  as 
the  contract  does  not  extend  beyond 
December  31,  2004.  If  a  handler  violates 
this  rule  by  submitting  to  the  market 
adininistrator  a  contract  that  is  longer 
than  6  months,  the  market  administrator 
would  return  the  contract  to  the  handler 
and  the  handler  would  not  be  exempt 


from  minimum  order  pricing  with 
respect  to  that  contract.  The  reason  for 
proposing  to  limit  the  initial  contract 
period  is  to  give  producers  a  chance  to 
familiarize  themselves  with  this  new 
way  of  pricing  their  milk. 

Payments  specified  under  a  forward 
contract  would  have  to  be  made  on  the 
same  dates  as  order  payments  which 
they  replace.  In  addition,  the  basis  for 
pricing  milk  under  a  forward  contract 
would  be  the  same  basis  that  is  used  to 
price  milk  under  the  respective  order 
regulating  the  pooling  of  such  milk.  For 
example,  under  the  4  orders  that 
provide  for  skim  milk  and  butterfat 
pricing  (i.e.,  Parts  1005,  1006,  1007,  and 
1131),  forward  contracts  would  have  to 
be  written  in  terms  of  skim  milk  and 
butterfat  pricing.  On  the  other  hand,  in 
the  7  markets  providing  for  component 
pricing  of  milk  (i.e..  Parts  1001,  1030, 
1032,  1033,  1124,  1126,  and  1135), 
forward  contracts  under  the  pilot 
program  would  have  to  be  written  in 
terms  of  the  component  pricing 
provided  under  those  orders. 

Consideration  was  given  to  leaving 
the  pricing  and  payment  for  milk  under 
forward  contracts  open.  However,  this 
approach  was  considered  to  be 
undesirable  for  several  reasons.  First, 
with  respect  to  the  timing  of  payments, 
nearly  every  handler  entering  into 
forward  contracts  would  have  some 
milk  that  is  subject  to  minimum  order 
pricing.  It  is  highly  unlikely  that  these 
handlers  would  establish  a  dual 
accounting  and  payment  system  even  if 
they  thought  that  different  payment 
dates  would  be  preferable  to  those 
specified  under  the  order.  Second,  if 
handlers  paid  producers  under  contract 
at  different  times  than  producers  not 
under  contract,  this  disparate  treatment 
could  cause  problems  which  might 
influence  the  success  of  the  pilot 
program  for  reasons  entirely  apart  from 
more  predictable  pricing.  Third,  from  an 
administrative  standpoint,  we  believe 
that  it  would  be  much  easier  to 
administer  the  pilot  program  if 
payments  are  made  on  the  same  day  as 
minimum  order  payments.  Also,  we 
believe  that  the  program  would  be  easier 
for  producers  to  understand  if  payments 
continue  to  be  made  on  the  dates  with 
which  they  have  grown  accustomed. 

With  respect  to  the  form  of  pricing — 
i.e.,  skim  milk/butterfat  versus 
component — we  believe  that  it  would  be 
unduly  confusing  and  administratively 
burdensome  to  allow  contract  milk  to  be 
priced  on  a  different  basis  than  milk 
subject  to  minimum  order  pricing. 
Market  administrator  offices  are  set  up 
to  test  milk  according  to  the  way  it  is 
priced  under  the  order.  While  they  may 
be  able  to  test  milk  on  some  other  basis, 


such  testing  could  result  in  additional 
labor,  possibly  the  purchase  of 
additional  equipment,  and  perhaps 
additional  training  of  market 
administrator  persoimel.  Finally, 
disparate  pricing  of  milk  to  a  producer 
could  be  confusing,  especially  if  over- 
contracted  milk  has  to  be  repriced  using 
minimum  order  pricing. 

Since  this  pilot  program  is  authorized 
through  an  amendment  to  the  AMAA,  it 
is  reasonable  to  conclude  that  if  the 
pilot  program  results  in  disorderly 
marketing  conditions,  the  program 
would  be  in  conflict  with  the  objectives 
of  the  Act  and  would  have  to  be 
modified  to  remedy  such  conflict. 

Participation  in  the  pilot  program 
must  be  entirely  voluntary-  on  the  part 
of  dairy  farmers  and  handlers.  If  the 
Department  believes  that  the  program  is 
being  used  to  coerce  dairy  farmers  into 
signing  contracts  providing  for  prices 
that,  on  average,  are  consistently  below 
minimum  order  prices,  steps  would  be 
taken  to  halt  such  practices.  One 
indication  that  such  practices  could  be 
occurring  would  be  complaints  from 
dairy  farmers  that  they  were  dropped 
because  they  refused  to  sign  a  forward 
contract  with  a  handler.  Another 
indication  might  be  manifested  by  the 
replacement  of  one  group  of  dairy 
fanners  with  another  group  of  dairy 
farmers  who  have  entered  into  forward 
contracts  with  the  handler.  It  is 
conceivable  that  some  farmers  might 
intentionally  enter  into  a  forward 
contract  that  would  consistently  provide 
a  price  below  the  minimum  order  price 
simply  to  get  their  milk  pooled  on  a 
particular  market.  This  type  of  activity 
would  undermine  the  concept  of 
minimum  prices  to  dairy  farmers  and 
lead  to  the  type  of  conditions  that  the 
AMAA  was  enacted  to  remedy.  Should 
these  types  of  activities  occur  after  the 
pilot  program  becomes  effective,  the 
Secretar}'  would  consider  amending, 
suspending,  or  terminating  the  pilot 
program. 

Additional  information  about  the 
pilot  program  is  included  in  the 
Department's  program  announcement. 
The  information  is  also  available  on  the 
Dairy  Programs'  web  site 
(www:ams.usda.gov/dair\')  and  is 
available  from  local  market 
administrator  offices. 

A  15-day  comment  period  is  provided 
in  this  proposed  rule.  This  comment 
period  is  deemed  appropriate  because; 
(1)  In  enacting  the  legislation 
authorizing  the  pilot  program.  Congress 
intended  that  it  be  established  early  this 
year;  (2)  the  dairy  industry  is 
anticipating,  and  has  already  been 
preparing  to  take  part  in,  the  pilot 
program;  and  (3)  the  program  represents 
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For  the  reasons 


another  means  wh  ich  the  industry  may 
need  to  deal  with  jrice  volatility. 


iet  forth  in  the 


preamble,  it  is  pre  posed  that  Title  7  of 
Chapter  X  of  the  C  FR  be  amended  by 
adding  a  new  Part  1140  as  follows: 
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Producer  No:        ^ 

(f)  Other  definitions.  Any  term  used  in 
this  part  that  is  defined  in  Parts  lOOO- 
1135  is  incorporated  in  this  part. 

Subpart  B— Rules  Governing  Forward 
Contracts 

§  1 140.2    Rules  governing  forward 
contracts.   . 

(a)  A  handler  that  operates  one  or 
more  pool  plants  may  enter  into  forward 
contracts  with  producers  or  cooperative 
associations  for  the  handler's  eligible 
milk  received  at  such  plants  and  be 
exempt  from  the  minimum  payment 
provisions  that  would  apply  to  such 
milk  in  section  73  of  Parts  1001  through 
1135  for  the  period  of  time  covered  by 
the  contract,  except  that  a  contract  with 
a  producer  or  cooperative  association 
participating  for  the  first  time  in  this 
pilot  program  may  not  exceed  6  months. 
In  no  event  shall  a  forward  contract 
executed  pursuant  to  this  part  extend 
beyond  December  31,  2004. 

(b)  Forward  contracts  must  be  signed 
and  dated  by  the  contracting  hardier 
and  producer  (or  cooperative 
association)  prior  to  die  first  day  of  the 
first  month  for  which  they  are  to  be 
effective  and  must  be  in  the- possession 
of  the  market  administrator  by  the  15th 
day  of  that  month.  The  disclosure 
statement  provided  in  §  1140.2(e)  must 
be  signed  on  the  same  date  as  the 
contract  by  each  producer  or 
cooperative  association  entering  into  a 
forward  contract  under  the  pilot 
program  and  this  signed  disclosure 
statement  must  be  attached  to  each 
contract  submitted  to  the  market 
administrator. 

(c)  Each  forward  contract  submitted 
for  approval  must  contain  a  clause  that 
allows  the  dairy  farmer  signing  the 
contract  to  revoke  the  contract  by 
notifying  the  handler  in  writing  within 
3  business  days.  This  written 
notification,  which  may  be  faxed, 
mailed,  or  E-mailed,  must  be  in  the 
possession  of  the  handler  by  midnight 
of  the  3rd  business  day  following  the 
signing  of  the  contract.  The  producer  is 
responsible  for  verifying  the  time  and 
date  of  receipt  of  this  notification. 

(d)  In  the  event  that  a  handler's 
contract  milk  exceeds  the  handler's 
eligible  milk  for  any  month  in  which  the 
specified  contract  price(s)  are  below  the 
order's  minimum  prices,  the  handler 
must  designate  which  producer  milk 
shall  not  be  contract  milk.  If  the  handler 
does  not  designate  the  owners  of  the 
over-contracted  milk,  the  market 
administrator  shall  prorate  the  over- 
contracted  milk  to  each  producer  and 
cooperative  association  having  a 
forward  contract  with  the  handler. 


(e)  Payments  for  milk  covered  by  a 
forward  contract  must  be  made  on  the 
same  dates  as  payments  for  milk  that  is 
not  under  forward  contract  under  the 
respective  Federal  order. 

(f)  The  basis  for  pricing  milk  under 
forward  contract  must  be'  the  same 
basis — but  not  at  the  same  rate  or 
level — as  is  used  to  price  milk  that  is 
not  under  forward  contract  under  the 
respective  order.  Under  orders 
providing  for  skim  milk  and  butterfat 
pricing,  forward  contracts  must  price 
milk  on  the  basis  of  skim  milk  and 
butterfat,  and  under  orders  with 
component  pricing  of  milk,  forward 
contracts  must  price  milk  according  to 
the  components  priced  under  the 
respective  order. 

(g)  Handlers  participating  in  the  pilot 
program  will  continue  to  be  required  to 
file  all  reports  that  are  currently 
required  under  the  respective  marketing 
orders  and  will  continue  to  be  required 
to  account  to  the  pool  for  all  milk  they 
receive  at  their  respective  order's 
minimum  class  prices. 

(h)  Nothing  in  this  part  shall  impede 
the  contractual  arrangements  that  exist 
between  a  cooperative  association  and 
its  members. 

Dated:  Fe'oruary  25,  2000. 
Richard  M.  McKee.  ^ 

Deputy  Administrator.  Dairy  Programs. 
[FR  Doc.  00-^920  Filed  2-29-00;  8:45  am] 
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ACTION:  Notice  of  preliminary  screening 

analysis. 


SUMMARY:  The  Energy  Policy  and 
Conservation  Act,  as  eunended  by  the 
Energy  Policy  Act  of  1992  (EPCA), 
establishes  energy  efficiency  standards 
for  certain  commercial  heating,  air 
conditioning  and  water  heating 
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equipment.  On  October  29,  1999,  the 
efficiency  standards  in  American 
Society  of  Heating,  Refrigerating  and 
Air-Conditioning  Engineers,  hic. 
(ASHRAE)  and  Illuminating  Engineering 
Society  of  North  America  (lES) 
ASHRAE/IES  Standard  90.1  were 
amended  for  some  of  these  products. 
This  notice  outlines  the  process  the 
Department  plcUis  to  follow  in  deciding 
which  of  these  amended  efficiency 
standards  to  adopt  immediately  and 
which  to  analyze  further. 
ADDRESSES:  You  can  view  copies  of  the 
ASHRAE/IES  Standard  90.1-1999  in  the 
Freedom  of  Information  Reading  Room 
(Room  No.  lE-190)  at  the  U.S. 
Department  of  Energj',  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0121, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  can  also  obtain 
copies  from  the  American  Society  of 
Heating,  Refrigerating,  and  Air- 
Conditioning  Engineers.  Inc.,  1971 
Tullie  Circle,  NE,  Atlanta,  GA  30329. 
and  you  can  obtain  electronic  versions 
at  ASHRAE's  web  site,  http:// 
www.ashrae.org/book/book.shop.htm. 
The  Preliminary  Screening  Analysis 
described  in  this  notice  is  expected  to 
be  available  for  viewing  in  the 
Department  of  Energy's  Freedom  of 
Information  Reading  Room  by  the  end  of 
March  2000,  and  copies  may  be 
requested  from  the  contacts  listed 
below.  The  report  will  also  be  accessible 
via  the  Internet  at  http:// 
www.eren.doe.gov/buildings/ 

codes standards/index. htm,  which 

contains  additional  information  on 
Department  of  Energy  codes  and 
standards  programs  as  well. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE— 41, 
1000  Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586- 
9138,  FAX  (202)  586-4617,  e-mail: 
Cyrus.Nasseri@ee.doe.gov,  or  Edward 
Levy,  Esq.,  U.S.  Department  of  Energy, 
Office  of  General  Coimsel,  Mail  Station, 
GC-72,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  (202)  586- 
9507,  e-mail:  Edvvard.Levy@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  refers  to  certain  industry 
standards  established  by  the  ASHRAE 
and  lES.  These  industry  standards  are 
referenced  bv  the  single  comprehensive 
"ASHRAE/IES  Standard  90.1-1999." 

I.  Introduction 

A.  Authority 

B.  Background 

1.  General 

2.  ASHRAfc.  Action 


II.  Discussion 

A.  Preliminary  Screening  Analysis 

B.  Products  Not  Included  in  the 
Preliminary  Screening  Analysis 

C.  DOE  Decision  Process  • 

I.  Introduction 

A.  Authority 

Part  B  of  Title  III  of  the  Energ>'  Policy 
and  Conservation  Act  (EPCA)  of  1975,' 
Pub.  L.  94-163,  as  amended,  by  the 
National  Energy  Conservation  Policy 
Act  of  1978  (NECPA),  Pub.  L.  95-619, 
the  National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Pub.  L.  100-12,  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988  (NAECA  1988),  Pub.  L.  100-357, 
and  the  Energy  Policy  Act  of  1992 
(EPACT),  Pub!  L.  102-486.  established 
the  Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles.  Part  3  of  Title  IV  of 
NECPA  amended  EPCA  to  add  "Energy 
Efficiency  of  Industrial  Equipment," 
which  included  air  conditioners, 
furnaces,  and  other  tvpes  of  equipment. 

EPACT  also  amended  EPCA  with 
respect  to  industrial  equipment, 
providing  definitions,  test  procedures, 
labeling  provisions,  energj'  conservation 
standards,  and  authority  to  require 
information  and  reports  from 
manufacturers.  See  42  U.S.C.  6311- 
6316.  For  example,  EPCA  now  specifies 
explicit  minimum  energy  efficiency 
levels  for  certain  commercial  packaged 
air  conditioning  and  heating  equipment, 
packaged  terminal  air  conditioners  and 
heat  pumps,  warm  air  furnaces, 
packaged  boilers,  water  heaters  and  hot 
water  storage  tanks.  42  U.S.C.  6313(a) 
(l)-(5).  The  efficiency  requirements  in 
the  statute  correspond  with  the  levels  in 
effect  on  October  24,  1992.  in  ASHRAE/ 
lES  Standard  90.1.  The  statute  provides 
that  if  the  ASHRAE/IES  Standard  90.1 
levels  are  amended  after  that  date  for 
any  of  the  covered  equipment,  the 
Secretary  of  Energy  must  establish  an 
amended  uniform  national  standard  at 
the  new  minimum  level  for  each 
effective  date  specified  in  ASHRAE/IES 
Standard  90.1,  unless  (s)he  determines, 
through  a  rulemaking  supported  by 
clear  and  convincing  evidence,  that  a 
more  stringent  standard  is 
technologically  feasible  and 
economically  justified  and  would  result 
in  significant  additional  energy 
conservation.  42  U.S.C.  6313(a')(6){A). 

If  the  Secretary  elects  to  publish  such 
a  rule,  it  must  contain  the  amended 
standard,  and  the  determination  must 
consider,  to  the  greatest  extent 
practicable:  the  economic  impact  on  the 
manufacturers  and  consumers  of  the 
affected  products:  savings  in  operating 
cost  throughout  the  life  of  the  product. 


compared  to  any  increases  in  initial  cost 
or  maintenance  expense;  the  total 
projected  amount  of  energy  savings 
likely  to  result  directly  from  the 
imposition  of  the  standard;  any 
lessening  of  the  utility  or  performance 
of  the  affected  products;  the  impact  of 
any  lessening  of  competition;  the  need 
for  national  energy  conservation;  and 
other  factors  the  Secretary  considers 
relevant.  The  Secretary  may  not 
prescribe  such  an  amended  standard  if 
(s)he  finds  (and  publishes  the  finding) 
that  interested  persons  have  established 
by  a  preponderance  of  evidence  that  the 
amended  standard  is  likely  to  result  in 
unavailability  in  the  United  States  of 
products  with  performance 
characteristics  (including  reliability), 
features,  sizes,  capacities  and  volumes 
that  are  substantially  the  same  as  those 
generally  available  in  the  United  States 
at  the  time  of  the  Secretary's  finding.  42 
U.S.C.  6313(a)(6)(B). 

Finally,  the  Secretary  may  not 
prescribe  any  amended  standard  which 
increases  maximum  allowable  energy 
use  or  decreases  minimum  required 
energv  efficiency.  42  U.S.C. 
6313('a)(6)(B)(ii)! 

B.  Background 

1 .  General 

The  Department  of  Energy  (DOE  or 
the  Department)  has  an  energy 
conservation  program  for  consumer 
products,  conducted  under  Part  B  of 
Title  III  of  EPCA.  42  U.S.C.  6291-6309. 
The  consumer  appliance  standards 
program  consists  of  four  principal  parts: 
Test  procedures.  Federal  energy 
conservation  standards,  labeling,  and 
certification  and  enforcement 
procedures.  The  Federal  Trade 
Commission  (FTC)  is  responsible  for 
labeling,  and  the  Department 
implements  the  remainder  of  the 
program  as  codified  in  Title  10  of  the 
Code  of  Federal  Regulations  (CFR).  Part 
430 — Energy  Conservation  Program  for 
Consumer  Products. 

Pursuant  to  the  EPACT  amendments 
to  EPCA  in  1992.  DOE  extended  its 
program  to  cover  commercial  and 
industrial  equipment  and  created  a  new 
Part  431  in  Title  10  of  the  Code  of 
Federal  Regulations,  entitled  Energy 
Conser\'ation  Program  for  Commercial 
and  Industrial  Equipment.  This  part 
includes  commercial  heating,  air 
conditioning  and  water  heating 
equipment.  This  new  program  consists 
of:  test  procedures.  Federal  energy 
conservation  standards,  labeling, 
certification  and  enforcement 
procedures.  EPCA  directs  the 
Department,  rather  than  the  FTC.  to 
administer  the  statutes  efficiency 
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labeling  provisioi|s 
equipment. 

2.  ASHRAE  ActicAi 

ASHRAE  revised 
Standard  90.1  on 
ASHRAE  change( 
some  products  bv  t 
those  products  fo  • 


ASHRAE/IES 
Dctober  29,  1999. 
the  standards  for 
not  for  others.  Of 
which  standards  have 


Equipment  categ  sry 


Small  Commercial  F  ack- 
aged  Air  Conditio  iing 
and  Heating  Equi  jment. 


Large  Commercial  I  'ack- 
aged  Air  Conditio  iing 
and  Heating  Equ|)ment. 


Packaged  Terminal  Air 
Conditioners  and  Heat 
Pumps. 


Equipment  catei  lory 


Warm  Air  Furnaces 


Package  Boilers 


Storage  Water  Hej  ters 


Instantaneous  Wapr 
hieaters. 


Storage  Tanks  .... 
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not  changed,  some  levels  were 
considered  by  ASHRAE  in  the  course  of 
revising  ASHRAE/IES  Standard  90.1 
and  left  at  their  preexisting  values, 
while  consideration  of  other  products 
was  deferred.  Among  those  products 
that  were  deferred  were  standards  for 
commercial  (3  phase)  small  air 


conditioners  and  heat  pumps  (under  65 
thousand  Btu  per  hour),  which  are 
closely  related  to  consumer  products  for 
which  the  Department  is  independently 
developing  standards  under  NAECA. 
The  standard  levels  in  EPACT  and 
ASHRAE/IES  Standard  90.1-1999 
appear  in  Tables  1  and  2. 


TABLE  1.— EPCA  SECTION  342(a)  1,  2,  3  AiR  Conditioners  and  Heat  Pumps 


Equipment  subcategory 


AC/HP  <65— Air  Cooled  3 
Phase,  Central  Split  System. 

AC/HP  <65— Air  Cooled  3 
Phase,  Central  Single  Pack- 
age. 

AC/HP  65—135  Air  Cooled 
Central. 

AC/HP  <65— Water  Cooled 
Evap.  Cooled  Water-Source 
Central. 

AC/HP  65-135  Water  Cooled 
Evap.  Cooled  Water-Source 
Central. 

AC/HP  135-240— Air  Cooled 
Central. 

AC/HP  135-240  Water  Cooled 

Evap.  Cooled  Central. 
PTAC/PTHP  (Air  Cooled)  


EPCA  section 


Cooling  Eff.  342(a)(1)(A) 
Heating  Eff.  342(a)(1)(D) 

Cooling  Eff.  342(a)(1)(B) 
Heating  Eff.  342(a)(1)(E) 


Cooling  Eff.  342(a)(1)(C)  

Heating  Eff.  342(a)(1)(F)  

Cooling  Eft.  342(a)(1)(G) 

Heating  Eff.  Water-Source  only 

342(a)(1)(l). 

Cooling  Eff.  342(a)(1)(H)  

Heating  Eff.  Water-Source  only 

342(a)(1)(l). 

Cooling  Eff.  342(a)(2)(A)  

Heating  Eff.  342(a)(2)(B)  


Cooling  Eff.  342(a)(2)(A)  

No  Heating  Eff.  Requirement 

Cooling  Eff.  342(a)(3)(A)  

Heating  Eff.  342(a)(3)(B)  


EPCA 
date 


Efficiency  levels 


1/1/94 

1/1/94 

1/1/94 
1/1/94 

1/1/94 

1/1/95 

1/1/95 
1/1/94 


EPCA  92 


SEER  10.0 
HSPF  6.8  .. 


SEER  9.7 
HSPF  6.6 

EER  8.9  .. 
COP  3.0  .. 
EER  9.3  .. 
COP  3.8  .. 


EER  10.5 
COP  3.8  .. 

EER  8.5  .. 
COP  2.9  .. 

EER  9.6  .. 


EER  varies  by 
capacity  COP 
varies  by  ca- 
pacity. 


90.1-1999 


SEER  10.0 
HSPF  6.8 

SEER  9.7 
HSPF  6.6 

EER  10.3 
COP  3.2 
EER  12.1 
COP  4.2 

EER  11.5 
COP  4.2 

EER  9.7 
COP  3.1 

EER  11.0 

EER  and  COP 
vary  by  ca- 
pacity (dif- 
ferent for- 
mulas) 


TABLE  2." -EPCA  (AS  AMENDED)  SECTION  342(a)  4,  5  Furnaces.  Boilers,  and  Storage  Water  Heater 


Equipment  subcategory 


>225,000:  .... 
Gas  Fired 
Oil  Fired  .. 


>300,000: 
Gas  Fired 
Oil  Fired  .. 


Electric 

<155,000and  V<40gal 


.155,000  and  V<  140  gal 


V<10  gal  Instantaneous 


EPCA  section 


Gas  Fired  Eff.  342(a)(4)(A) 
Oil  Fired  EH.  342(a)(4)(A)  .. 


Gas  Fired  Eff.  342(a)(4)(C) 
Oil  Fired  Eff.  342(a)(4)(D)  .. 


10  gal  <V  <140  gal   Instanta- 
neous. 


V  <140  gal  Unfired 


Storage    Water    Heaters    and 
Storage  Tanks  >140  gal. 


Standby  Loss  342(a)(5)(A)  

Thermal  Eff.  and  Standby  Loss 
342(a)(5)(B). 


Thermal  Eff.  and  Standby  Loss 
342(a)(5)(C). 


Thermal  Eff.  342(a)(5)(D) 


EPCA 
date 


Thermal  Eff.  and  Standby  Loss 
342(a)(5)(E). 


Heat  Loss  342(a)(5)(F)  ... 
Prescriptive  342(a)(5)(G) 


1/1/94 


1/1/94 


1/1/94 
1/1/94 


1/1/94 

1/1/94 
1/1/94 

1/1/94 
1/1/94 


Efficiency  levels 


EPCA  92 


Thermal  Effi- 
ciency:. 

80%  Gas  

81%  Oil  

Combustion  Ef- 
ficiency:. 

80%  Gas  

83%  Oil  

0.3+27A/a  

Thermal  Eff. 
78%,  Standby 
Loss  Varies 
by  Volume. 

Thennal  Eff. 
78%,  Standby 
Loss  Varies 
by  Volume. 

Thermal  Eff. 
80%. 

Thermal  Eff. 
77%  Standby 
Loss  Varies 
by  Volume. 

Heat  Loss  6.5 
Btu/hr/ft2. 

R-12.5,  IID  


90.1-1999 


Thermal  Effi- 
ciency: 
80%  Gas 
81%  Oil 

Combustion  Ef- 
ficiency: 
80%  Gas 
83%  Oil 

20-t-35  >/V 

Thermal  Eff. 
80%,  Standby 
Loss  Varies 
by  Volume 

Thennal  Eff. 
80%,  Standby 
Loss  Varies 
by  Volume 

Thermal  Eff. 
80% 

Thermal  Eff. 
80%,  Standby 
Loss  Varies 
by  Volume 

Heat  Loss  6.5 
Btu/hr/ft2 

R-12.5,  IID 
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In  response  to  ASHRAE's  action,  the 
Department  initiated  a  Preliminary 
Screening  Analysis  to  aid  the 
Department  in  deciding  what  action  it 
should  take  at  this  point  with  respect  to 
the  efficiency  levels  in  ASHRAE/IES 
Standard  90.1-1999. 

II.  Discussion 

A.  Preliminary  Screening  Analysis 

In  conducting  the  Preliminary 
Screening  Analysis,  the  Department  is 
using  existing  data  from  industry  and 
other  sources,  including,  among  others, 
analysis  performed  for  ASHRAE  in 
support  of  its  deliberations  over  the  new 
ASHRAE/IES  Standard  90.1-1999 
efficiency  levels.  For  each  product 
category,  the  Department  is  estimating 
the  likely  cost  of  achieving  several 
higher,  technologically  feasible 
efficiency  levels  and  then  will  calculate 
for  each  such  level  the  corresponding 
rate  of  energy  consumption  required  to 
fulfill  the  product's  function.  Applying 
appropriate  climate  data,  typical 
building  design  characteristics, 
inventories  of  buildings  in  different 
regions  of  the  country,  equipment  sales 
volumes,  and  economic  discoimt  rates 
and  energy  prices,  DOE  will  compute 
cost/benefit  measures  corresponding  to 
the  hypothetical  efficiency  levels  and    ■ 
also  estimate  the  nationwide  energy  and 
net  cost  savings,  if  any,  that  would 
result  from  more  stringent  standards 
than  the  levels  in  ASHRAE/IES 
Standard  90.1-1999. 

For  the  products  analyzed,  the 
Department  is  examining  the  range  of 
efficiency  levels  specified  in  EPCA  and 
ASHRAE/IES  Standard  90.1-1999,  as 
well  as  more  efficient  levels,  including 
those  associated  with  the  most  efficient 
product  available  in  the  market  and  the 
lowest  life-cycle  cost.  For  each  level 
above  the  EPCA  standard,  DOE  will 
estimate:  (1)  The  fticremental  national 
energy  and  carbon  emission  savings  that 
would  result  from  a  standard  set  at  that 
level,  and  (2)  the  net  nationwide  direct 
economic  benefit  (net  present  value) 
that  would  result  from  a  standard  set  at 
that  level,  as  compared  to  the 
corresponding  ASHRAE/IES  Standard 
90.1-1999  and  EPCA  standards.  The 
products  being  studied  in  the 
Preliminary  Screening  Analysis  are: 

•  Central  Air  Source  Air 
Conditioners,  >135  kBtu/h— <240 

kBtu/h 

•  Central  Air  Source  Heat  Pump, 
>135  kBtu/h— <240  kBtu/h  (cooling 
performance  only) 

•  Central  Water  Cooled  Air 
Conditioners,  >135  kBtu/h — <240 

kBtu/h 


•  Central  Air  Source  Air 
Conditioners,  >65  kBtu/h— <1 35  kBtu/h 

•  Central  Air  Source  Heat  Pump,  >65 
kBtu/h— <1 35  kBtu/h  (cooling 
performance  only) 

•  Central  Water  Source  Heat  Pump, 
>65  kBtu/h — cl35  kBtu/h  (cooling 
performance  only) 

•  Central  Water  Cooled  Air 
Conditioners,  >65  kBtu/h — cl35  kBtu/h 

•  Packaged  Terminal  Air 
Conditioners 

•  Packaged  Terminal  Heat  Pumps 
(cooling  performance  only) 

•  3-Phase  Single  Pkg.  Air  Source  Air 
Conditioners,  <65  kBtu/h 

•  3-Phase  Split  Air  Source  Air 
Conditioners,  <65  kBtu/h 

•  3-Phase  Single  Pkg.  Air  Source  Heat 
Pump,  <65  kBtu/h  (cooling  performance 
only) 

•  3-Phase  Split  System  Air  Soiu-ce 
Heat  Pump,  <65  kBtu/h  (cooling 
performance  only) 

•  Central  Water  Cooled  Air 
Conditioners,  <65  kBtu/h 

•  Central  Water  Source  Heat  Pump, 
>17  kBtu/h— <65  kBtu/h  (cooling 
performance  only) 

•  Central  Water  Source  Heat  Pump, 
<17  kBtu/h  (cooling  performance  only) 

•  Large  Gas-Fired  Hot  Water  Boilers, 
>2.5  MMBtu/h 

•  Large  Gas-Fired  Steam  Boilers,  >2.5 
MMBtu/h 

•  Small  Gas-Fired  Boilers,  <2.5 
MMBtu/h 

•  Gas-Fired  Warm  Air  Furnaces,  >225 
kBtu/h 

•  Gas  Storage  Water  Heaters,  >155 
kBtu/h 

•  Gas  Storage  Water  Heaters,  <155 
kBtu/h 

•  Electric  Water  Heaters 

•  Tankless  Instantaneous  Water 
Heaters 

•  Instantaneous  Water  Heaters  with 
Tanks 

B.  Products  Not  Included  in  the 
Preliminary  Screening  Analysis 

Several  products  were  not  included  in 
the  formal  Preliminary  Screening 
Analysis: 

•  Central  Air  Source  Heat  Pumps, 
>135  kBtu/h — c240  kBtu/h  (heating 
performance) 

•  Central  Air  Source  Heat  Pumps,  >65 
kBtu/h— <1 35  kBtu/h  (heating 
performance) 

•  3-Phase  Single  Package,  Air  Source 
Heat  Pumps,  <65  kBtu/h  (heating 
performance) 

•  3-Phase  Split  Air  Source  Heat 
Pumps.  <65  kBtu/h  (heating 
performance) 

•  Packaged  Terminal  Heat  Pump 
(heating  performance) 

•  Central  Water  Source  Heat  Pumps 
<135  kBtu/h  (heating  performance) 


•  Water  Source  Heat  Pumps  >1 35 
kBtu/h— <240  kBtu/h 

•  Evaporatively  Cooled  Products 

•  Oil-Fired  Warm  Air  Furnaces  >225 
kBtu/h 

•  Oil-Fired  Storage  Water  Heaters 
>155  kBtu/h 

•  Oil-Fired  Storage  Water  Heaters 
<155  kBtu/h 

•  Tankless  Oil-Fired  Instantaneous 
Water  Heaters 

•  Oil-Fired  Instantaneous  Water 
Heaters  with  Tanks 

•  Oil-Fired  Small  Boilers  >2.5 
MMBtu/h 

•  Oil-Fired  Large  Boilers  <2.5 
MMBtu/h  (steam  and  hot  water) 

The  reasons  for  excluding  these 
products  involve  insufficient  data 
describing  baseline  energy  consumption 
and  cost-efficiency  relationships,  small 
markets  for  the  products  in  question  or 
lack  of  product  shipment  data,  or,  in  the 
case  of  the  heating  performance  of  air- 
source  heat  pumps,  absence  of  a  suitable 
methodology  to  discriminate  thefr 
heating  function  from  that  of 
supplemental  heat  sources  with  which 
they  are  often  used. 

C.  DOE  Decision  Process 

The  Department  plans  to  review  the 
results  of  the  Preliminary  Screening 
Analysis  and  to  announce  the 
availability  of  the  document  in  the 
Federal  Register.  The  announcement 
will  also  contain  DOE's  preliminary 
inclination  with  respect  to  actions  it 
will  take  on  the  EPCA  commercial 
product  categories  covered  by  ASHRAE/ 
lES  Standard  90.1-1999  efficiency 
levels  and  will  invite  comments  related 
to:  (1)  The  analysis  contained  in  the 
Preliminary  Screening  Analysis,  (2) 
DOE's  interpretation  of  the  results,  (3) 
DOE's  treatment  of  the  product 
categories;  and  (4)  any  other  information 
or  evidence  that  bears  on  the  adoption 
of  ASHRAE/IES  Standard  90.1-1999 
efficiency  levels  as  uniform  national 
standards  under  the  terms  of  EPCA. 

After  receiving  comments  in  response 
to  the  Announcement,  the  Department 
expects  to  pursue,  for  each  product 
category,  one  of  fouj  courses  of  action: 

•  Adopt  the  ASHRAE/IES  Standard 
90.1-1999  efficiency  level  as  a  uniform 
national  standard: 

•  Reject  the  ASHRAE/IES  Standard 
90.1-1999  efficiency  level  if  it  increases 
maximum  allowable  energy  use  or 
decreases  minimum  required  efficiency; 

•  Propose  consideration  of  an 
addendum  to  ASHRAE/IES  Standard 
90.1-1999  if  ASHRAE  did  not  consider 
a  more  efficient  level,  and  a  more 
efficient  level  appears  warranted:  or 

•  Propose  consideration  of  an 
addendum  to  ASHRAE/IES  Standard 
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Issued  in  Washington,  DC,  on  February  23, 
2000. 

Dan  W.  Reicher, 
Assistant  Secretary, 
Renewable  Energy. 
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SUMMARY:  The  NCI  JA  Board  is 
proposing  a  new  p  rivacy  rule  applicable 
to  all  federally- ins  ired  credit  unions,  as 
required  by  the  rec  ently  enacted 
Gramm-Leach-Blil  jy  Act  (the  GLB  Act 
or  Act).  The  proposed  rule  requires 
credit  unions  to  hi  ve  a  privacy  policy 
and  provide  certai  i  disclosures  and 
notices  to  individi  als  about  whom 
credit  unions  colle  ct  nonpublic  personal 
information.  It  alsi  i  restricts  a  credit 
union's  ability  to  c  isclose  nonpublic 
personal  information,  including  giving 
individuals  in  son  e  cases  an 
opportunity  to  opt  out  of  the  disclosure. 
In  drafting  the  pro  josed  rule,  the  NCUA 
participated  as  pai  t  of  an  interagency 
group  composed  c  f  representatives  from 
the  NCUA,  the  Federal  Trade 
Commission,  the  ( )ffice  of  the 
Comptroller  of  the  Currency,  Board  of 
Governors  of  the  P  ederal  Reserve 
System,  Federal  D  jposit  Insurance 
Corporation,  Office  of  Thrift 
Supervision,  Seer  itary  of  the  Treasury, 
and  Securities  anc  Exchange 
Commission  {coll  cUvely,  the 
Agencies).  The  ot]  ler  Agencies  are  also 
required  to  issue  i  Bgulations  to 
implement  the  GL  B  Act.  NCUA's 
proposed  rule  taki  is  into  account  the 
unique  circumstaj  ices  of  federally- 


insiu^d  credit  unions  and  their 
members  but  is  comparable  and 
consistent  with  the  regulations  of  the 
other  Agencies  as  required  by  the  GLB 
Act. 

DATES:  NCUA  must  receive  comments 
by  March  31,  2000. 

ADDRESSES:  Direct  conmients  to:  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  or  you  may  fax  comments 
to  (703)  518-6319.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp  or  Regina  M.  Metz,  Staff 
Attorneys,  Division  of  Operations, 
Office  of  General  Counsel,  at  the  above 
address  or  telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  12, 1999,  President 
Clinton  signed  the  GLB  Act  (Pub.  L. 
106-102,  codified  at  15  U.S.C.  6801  et 
seq.)  into  law.  Subtitle  A  of  Title  V  of 
the  GLB  Act,  captioned  Disclosure  of 
Nonpublic  Personal  Information,  limits 
the  instances  when  a  financial 
institution  may  disclose  nonpublic 
personal  information  of  a  consumer  to 
nonaffiliated  third  parties.  It  requires  a 
financial  institution  to  disclose  to  all  its 
customers  the  institution's  privacy 
policies  and  practices  with  respect  to 
information  sharing  with  affiliates  and 
nonaffiliated  third  parties. 

As  required  by  the  GLB  Act,  the 
NCUA  has  consulted  with  the  other 
Agencies  to  ensure  that  its  proposed 
rule  is  consistent  and  comparable  with 
the  proposed  rules  of  the  other 
Agencies.  However,  the  NCUA's 
proposed  rule  takes  into  account  the 
unique  nature  of  credit  union  structure 
and  operations,  particularly,  the 
relationship  between  a  credit  union  and 
its  members,  credit  union  investment  in 
credit  union  service  organizations 
(CUSOs),  and,  generally,  the  significant 
difference  between  credit  union  and 
CUSO  activities  as  compared  with  other 
financial  institutions  and  their 
subsidiaries  or  affiliates. 

A  credit  union  is  a  not-for-profit, 
cooperative  financial  institution,  formed 
to  permit  those  in  the  field  of 
membership  specified  in  the  credit 
union's  charter  to  save,  borrow,- and 
obtain  related  financial  services. 
Member  ownership  and  control  make 
credit  unions  unique  from  other 
financial  institutions.  Federal  credit 
union  investment  in  affiliates  is  limited 
to  CUSOs,  which  are  organizations  that 
primarily  serve  credit  unions  or  their 
members  and  whose  business  is  related 


to  the  daily  and  routine  operations  of 
credit  unions.  12  U.S.C.  1757(5)(D), 
1757(7)(I).  This  is  also  generally  true  for 
state-chartered  credit  imions. 

A  key  focus  of  the  GLB  Act  is 
protecting  the  privacy  of  consumers  and 
the  customers  of  financial  institutions 
while  permitting  financial  institutions 
to  make  disclosures  to  their  affiliates.  In 
the  credit  union  context,  this  means  that 
the  provisions  of  the  Act  and  the   ■ 
requirements  of  NCUA's  proposed 
regulation  will  apply  primarily  to  a 
credit  union's  members  and  ordinarily 
permit  sharing  of  information  with 
CUSOs.  Nevertheless,  the  Act  and  the 
proposed  regulations  impose 
requirements  on  credit  unions  with 
respect  to  nonmembers  who  are  deemed 
to  be  consumers  or  customers  receiving 
a  financial  product  or  service  from  the 
credit  union.  Thus,  credit  imions  must 
understand  when  individuals  qualify  as 
a  consumer  or  customer  and  what 
responsibilities  the  credit  union  has  to 
them.  While  the  GLB  Act  uses  the  term 
customer  to  describe  a  category  of 
individuals  to  whom  certain  obligations 
are  owed,  the  term  customer  should  not 
be  equated  with  the  term  member. 
Members  in  a  credit  union,  as  noted 
above,  are  its  owners  with  a  relationship 
to  their  credit  union  that  is  inherently 
different  than  that  of  customers  to  a 
financial  institution.  In  addition, 
whether  a  CUSO  will  qualify  as  an 
affiliate  to  which  a  credit  imion  may 
make  disclosm^es  will  depend  on  the 
extent  to  which  a  credit  union  exercises 
control  over  the  CUSO. 

NCUA's  proposed  rule  mirrors  the 
other  Agencies'  proposed  rules  except 
for  modifications  appropriate  to  address 
the  different  circumstances  of  credit 
unions  such  as  references  to  credit 
unions,  CUSOs,  members,  nonmember 
customers,  and  other  nonmembers. 
NCUA  has  also  incorporated  much  of 
the  preamble  discussion  fi^om  the 
Agencies'  joint  notice  of  proposed 
rulemaking  in  this  preamble.  The 
section-by-section  analysis  of  the  rule 
that  follows  points  out  those  provisions 
that  differ  from  the  other  Agencies' 
proposed  rules.  Besides  differences  in 
terms  or  definitions,  a  significant 
modification  is  in  the  use  of  examples 
in  the  nde.  All  the  Agencies'  proposed 
rules  contain  examples  to  aid 
understanding.  NCUA  has  attempted  to 
use  examples  pertinent  to  credit  union 
circiunstances  and,  therefore,  has 
changed  or  deleted  some  examples  used 
in  the  other  Agencies'  proposals. 

The  NCUA  requests  comment  on  all 
aspects  of  the  proposed  rule  as  well  as 
comment  on  the  specific  provisions  and 
issues  highlighted  in  the  section-by- 
section  summary  below.  The  NCUA 
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specifically  requests  comment  on  the 
examples  in  the  proposed  rule  and  on 
any  additional  examples  that  would  be 
helpful. 

NCUA  and  the  other  Agencies  are 
developing  examination  standards  and 
guidelines.  A  credit  union's  compliance 
with  this  rule  will  be  reviewed  as  part 
of  the  regular  examination  process. 

NCUA  and  the  other  Agencies  have 
coordinated  their  comment  periods  to 
end  on  March  31,  2000.  Although, 
NCUA's  Interpretive  Ruling  and  Policy 
Statement  87-2  states  that  the  public  . 
should  be  given  at  least  60  days  to 
comment  on  a  proposed  rule,  this 
abbreviated  comment  period  is 
necessary  because  of  the  statutory 
requirement  that  the  final  rule  be  issued 
by  May  12,  2000. 

n.  Section-by-Section  Analysis 

Section  716.1     Purpose  and  Scope 

Proposed  paragraph  (a)  of  this  section 
identifies  three  piu-poses  of  the  nde. 
First,  the  rule  requires  a  credit  union  to 
provide  notice  to  consumers,  defined  in 
§  716.3(e),  about  the  credit  union's 
privacy  policies  and  practices.  Second, 
the  rule  describes  the  conditions  under 
which  a  credit  union  may  disclose 
nonpublic  personal  information  about  a 
consumer  to  a  nonaffiliated  third  party. 
Third,  the  rule  provides  a  method  for  a 
consumer  to  "opt  out"  of  the  disclosure 
of  that  information  to  nonaffiliated  third 
parties,  subject  to  the  exceptions  in 
§§  716.9,  716.10,  and  716.11,  discussed 
below. 

Proposed  paragraph  (b)  sets  out  the 
scope  of  the  NCUA  rule,  stating  that  it 
applies  to  all  federally-insured  credit 
unions.  Section  505(a)(2)  of  the  GLB  Act 
provides  that  the  NCUA  Board  has 
enforcement  authority  for  federally- 
insured  credit  unions  and  any 
subsidiaries.  The  NCUA  notes  that, 
while  CUSOs  may  be  considered 
"subsidiaries,"  the  Federal  Credit  Union 
Act  does  not  give  the  NCUA  direct 
regulatory  or  supervisory  authority  over 
CUSOs.  Therefore,  CUSOs,  depending 
on  the  type  of  businesses  in  which  they 
engage,  may  be  subject  to  the  GLB  Act 
and  the  regulations  of  the  agency  having 
jxirisdiction  over  that  business  activity. 
For  example,  a  CUSO  engaged  in 
securities  brokerage  activities  would  be 
subject  to  the  Securities  and  Exchange 
Commission  privacy  regulation. 

The  NCUA  Board  specifically  requests 
comment  on  whether  it  would  be 
appropriate  to  exempt  federally-insured 
corporate  credit  unions  ft'om  the 
regulation.  The  membership  of 
corporate  credit  unions  is  natural 
person  credit  unions;  they  are  operated 
primarily  to  serve  other  credit  unions 


and  limit  natural  person  members  to  the 
minimum  required  by  state  or  federal 
law  to  charter  and  operate  the  credit 
union.  12  CFR  704.2.  Corporate  credit 
unions  function  as  a  "credit  union's 
credit  union"  and  provide  a  source  of 
liquidity  and  investment  for  natural 
person  credit  unions  as  well  as  acting  as 
clearing  houses  for  financial 
transactions.  The  Board  is  particularly 
interested  in  comments  that  illustrate 
whether  and  to  what  extent  corporate 
credit  unions  actually  collect  nonpublic 
personal  information  about  consumers 
or  customers  within  the  meaning  of  the 
GLB  Act  and  this  regulation. 

This  paragraph  also  notes  that  the  rule 
applies  only  to  information  about 
individuals  who  obtain  a  financial 
product  or  service  from  a  credit  union 
for  personal,  family,  or  household 
purposes. 

Section  71 6.2    Rule  of  Construction 

Proposed  §  716.2  of  the  rule  sets  out 
a  rule  of  construction  intended  to  clarify 
the  effect  of  the  examples  used  in  the 
rule.  Given  the  wide  variety  of 
transactions  that  Title  V  of  the  GLB  Act 
covers,  the  NCUA  proposes  to  adopt  a 
rule  of  general  applicability  and  then 
provide  examples  of  conduct  that  would 
comply  with  the  rule  as  well  as 
examples  of  conduct  that  would  not. 
While  the  NCUA's  general  rule  is 
consistent  with  the  other  Agencies' 
proposals,  NCUA's  examples  differ  on 
occasion  ft'om  those  used  by  the  other 
Agencies  in  order  to  provide  guidance 
that  is  more  applicable  to  credit  imions. 

The  examples  are  provided  to  fulfill 
NCUA's  goal  of  understandable 
regulations.  These  examples  are  not 
intended  to  be  exhaustive;  rather,  they 
are  intended  to  provide  guidance  about 
how  the  rule  would  apply  in  specific 
situations. 

Section  716.3    Definitions 

(a)  Affiliate.  The  proposed  rule  adopts 
the  definition  of  "affiliate"  used  in 
section  509(6)  of  the  GLB  Act.  An 
affiliation  will  be  found  when  one 
company  controls,  is  controlled  by,  or  is 
under  conunon  control  with  another 
company.  Control  is  defined  in 
§  716.3(g).  The  definition  of  affiliate 
applies  to  financial  institutions  and 
entities  that  are  not  financial 
institutions. 

NCUA's  proposed  rule  includes 
exemiples  of  entities  that  will  be 
affiliates  for  credit  unions.  For  a  federal 
credit  union,  the  only  entity  that  can  be 
an  affiliate  is  a  CUSO,  as  addressed  in 
12  CFR  part  712,  that  is  controlled  by 
the  federal  credit  union.  For  a  state- 
chartered  credit  union,  an  affiliate  will 


be  a  company  that  the  credit  union 
controls. 

(b)  Clear  and  conspicuous.  Title  V  of 
the  GLB  Act  and  the  proposed  rule 
require  that  various  notices  be  "clear 
and  conspicuous."  The  proposed  rule 
defines  this  term  to  mean  that  the  notice 
is  reasonably  understandable  and 
designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
contained  in  the  notice. 

The  proposed  rule  does  not  mandate 
the  use  of  any  particular  technique  for 
making  the  notices  clear  and 
conspicuous,  but  instead  allows  each 
credit  union  the  flexibility  to  decide  for 
itself  how  best  to  comply  with  this 
requirement.  Ways  in  which  a  notice 
may  satisfy  the  clear  and  conspicuous 
standard  would  include,  for  instance, 
using  a  plain-language  caption,  in  a  type 
set  easily  seen,  that  is  designed  to  call 
attention  to  the  information  contained 
in  the  notice.  Other  plain  language 
principles  are  provided  in  the  examples 
that  follow  the  general  rule. 

(c)  Collect.  The  proposed  rule  defines 
"collect"  to  mean  obtaining  any 
information  that  is  organized  or 
retrievable  on  a  personally  identifiable 
basis,  irrespective  of  the  source  of  the 
underlying  information.  Several 
sections  of  the  proposed  rule,  for 
example,  §§  716.6  and  716.7,  impose 
obligations  when  a  credit  union  collects 
information  about  a  consumer.  This 
proposed  definition  clarifies  that  these 
obligations  arise  when  the  information 
enables  the  user  to  identify  a  particular 
consumer.  It  also  clarifies  that  the 
obligations  arise  regardless  of  whether  a 
credit  union  obtains  the  information 
from  a  consumer  or  some  other  source. 

(d)  Company.  The  proposed  rule 
defines  "company,"  which  is  used  in 
the  definition  of  "affiliate,"  as  any 
corporation,  limited  liability  company, 
business  trust,  general  or  limited 
partnership,  association,  or  similar 
organization. 

(e)  Consumer.  The  proposed  rule 
defines  "consumer"  to  mean  an 
individual  who  obtains,  from  a  credit 
union,  financial  products  or  services 
that  are  to  be  used  primarily  for 
personal,  family,  or  household 
purposes.  An  individual  also  will  be 
deemed  to  be  a  consumer  for  purposes 
of  a  credit  union  if  that  credit  union 
purchases  the  individual's  account  ft'om 
some  other  institution.  The  definition 
also  includes  the  legal  representative  of 
an  individual. 

The  GLB  Act  distinguishes 
"consumers"  ft'om  "customers"  for 
purposes  of  the  notice  requirements 
imposed  by  the  Act.  As  explained  more 
fully  in  the  discussion  of  proposed 
§  716.4  which  covers  initial  notices,  a 
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is  interested  in  receiving  comment  on 
whether  this  definition  should  be 
amended  to  reflect  the  particular 
relationship  between  a  credit  union  and 
a  CUSO.  Historically,  a  federal  credit 
union  that  invested  in  or  made  a  loan 
to  a  CUSO  was  defined  as  an  affiliated 
credit  union  of  the  CUSO.  51  FR  10353, 
10360  (March  26, 1986);  former  12  CFR 
701.27(c)(1).  The  Board  is  particularly 
interested  in  receiving  comment  on 
whether  a  CUSO  that  is  100%  ovraed  by 
credit  unions  should  be  considered  an 
affiliate  of  all  of  the  investing  credit 
unions,  regardless  of  whether  any  one 
credit  union  owns  25%. 

(h)  Credit  union.  NCUA  has  defined 
credit  union  as  a  federally-insured 
credit  union. 

(i)  Customer.  The  proposed  rule 
defines  "customer"  as  any  consumer 
who  has  a  customer  relationship  with  a 
particular  credit  union.  This  definition 
parallels  the  one  used  for  the  term 
"customer"  in  the  other  Agencies" 
proposed  rules.  A  customer 
relationship,  which  is  separately 
defined,  basically  means  that  there  is  an 
ongoing  relationship  between  the  credit 
union  and  a  consimaer.  For  credit 
unions,  it  is  obvious  that  their  members 
will  fall  under  the  meaning  of  customer 
but  the  term  customer  will  also  include 
certain  noimiembers.  A  nonmember 
may  also  have  a  customer  relationship 
with  a  credit  union  in  certain 
circumstances. 

As  explained  more  fully  in  the 
discussion  of  proposed  §  716.4,  a 
consumer  becomes  a  customer  of  a 
credit  union  at  the  time  of  entering  into 
a  continuing  relationship  with  the  credit 
union.  Ordinarily,  a  consumer  will  enter 
into  a  continuing  relationship  with  the 
credit  union  at  the  time  the  consumer 
becomes  a  member.  In  some  cases,  a 
nonmember  may  also  enter  into  a 
continuing  relationship  with  a  credit 
union.  This  may  occur,  for  example, 
when  a  nonmember  acts  as  a  guarantor 
on  a  loan  for  a  member  or  is  listed  by 
a  member  as  a  joint  account  holder. 
Another  example  of  nonmembers  who 
would  qualify  as  customers  are 
individuals  who  establish  a  share 
account  at  a  low-income  designated 
credit  union. 

The  distinction  between  consumers 
and  customers  determines  what  notices 
a  credit  union  must  provide.  If  a 
consumer  never  becomes  a  customer, 
then,  unless  the  credit  union  intends  to 
disclose  nonpublic  personal  information 
outside  of  the  exceptions  about  that 
consumer  to  nonaffiliated  third  parties, 
the  credit  union  is  not  required  to 
provide  any  privacy  notices.  By 
contrast,  if  a  consumer  becomes  a 
customer,  the  credit  union  must  provide 


a  copy  of  its  privacy  policy  prior  to  the 
time  it  establishes  Uie  customer 
relationship  and  at  least  annually 
thereafter  during  the  continuation  of  the 
customer  relationship. 

(j)  Customer  relationship.  The 
proposed  rule  defines  'customer 
relationship"  to  mean  a  continuing 
relationship  between  a  consumer  and 
the  credit  union  whereby  the  credit 
union  provides  a  financial  product  or 
service  to  a  consumer  that  is  to  be  used 
primarily  for  personal,  family,  or 
household  purposes.  NCUA's  definition 
parallels  the  other  Agencies'  definition 
of  customer  relationship,  but  highlights 
in  the  examples  the  circumstances  as 
applicable  to  members  and 
nonmembers. 

Because  the  GLB  Act  requires  annual 
notices  of  the  credit  union's  privacy 
policies  to  customers,  NCUA  and  the 
Agencies  have  interpreted  the  Act  as 
requiring  more  than  isolated 
transactions  between  a  financial 
institution  and  a  consumer  to  establish 
a  customer  relationship,  imless  it  is 
reasonable  to  expect  further  contact 
between  the  institution  and  consumer 
afterwards.  Thus,  the  proposed  rule 
defines  "customer  relationship"  as  one 
that  is  of  a  continuing  nature. 

NCUA  has  changed  the  examples  in 
this  subsection  to  reflect  that  a  member 
will  necessarily  have  a  continuing 
relationship  with  a  credit  union  hut  that 
certain  nonmembers  may  also  have  a 
continuing  relationship  and,  therefore, 
be  entitled  to  the  same  notices  and 
disclosures  that  the  credit  union  must 
provide  to  its  members.  These 
circumstances  include  where  a 
nonmember  has  a  joint  account  with  a 
member,  where  a  nonmember  has  an 
account  with  a  low-income  credit 
union,  or  where  a  credit  union  owns  or 
services  a  noiunember's  loan. 

The  examples  that  follow  the 
definition  of  "customer  relationship" 
clarify,  for  instance,  that  using  an 
automated  teller  machine  at  a  credit 
union  at  which  a  consumer  transacts  no 
other  business  or  purchasing  of 
traveler's  checks  would  not  constitute  a 
continuing  relationship.  While  a  person 
engaging  in  one  of  these  types  of 
transactions  would  be  a  consumer  under 
the  regulation  (thereby  requiring  the 
credit  union  to  provide  notices  ifihe 
credit  union  intends  to  disclose 
nonpublic  personal  information  about 
the  consumer  to  nonaffiliated  third 
parties  outside  of  the  exceptions),  the 
consumer  would  not  be  a  customer. 
Even  if  a  consumer  repeatedly  engages 
in  transactions  of  this  sort,  such  as 
withdrawing  funds  at  regular  intervals 
from  an  ATM  owned  by  a  credit  union 
with  whom  the  consumer  has  no 
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customer  relationship,  the  consumer 
will  not  be  considered  a  customer. 

The  examples  also  clarify  that  a 
nonmember  will  have  a  customer 
relationship  if  a  credit  union  has 
purchased  the  nonmember's  loan  or 
services  a  nonmember's  loan. 

(k)  Financial  institution.  The 
proposed  rule  defines  "financial 
institution"  as  any  institution  the 
business  of  which  is  engaging  activities 
that  are  financial  in  nature,  or  incidental 
to  such  financial  activities,  as  described 
in  section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C. 
1843(k)).  The  proposed  rule  also 
exempts  from  the  definition  of 
"financial  institution"  those  entities 
specifically  excluded  by  the  GLB  Act. 

(1)  Financial  product  or  service.  The 
proposed  rule  defines  "financial 
product  or  service"  as  a  product  or 
service  that  a  financial  institution  could 
offer  as  an  activity  that  is  financial  in 
nature,  or  incidental  to  such  a  financial 
activity,  under  section  4{k)  of  the  Bank 
Holding  Company  Act  of  1956,  as 
amended.  It  includes  the  credit  union's 
evaluation  of  information  collected  in 
coimection  with  an  application  by  a 
consumer  for  a  financial  product  or 
service.  It  also  includes  the  distribution 
of  information  about  a  consumer  for  the 
purpose  of  assisting  the  consumer  to 
obtain  a  financial  product  or  service. 
Thus  the  definition  includes  nonpublic 
personal  information  provided  by  a 
consumer  in  an  application  for  a 
financial  product  or  service  that 
ultimately  is  rejected  or  withdrawn.  An 
activity  that  is  complementary  to  a 
finemcial  activity,  as  described  in 
section  4(k),  is  not  included  in  the 
definition  of  "financial  product  or 
service"  under  this  part. 

(m)  Government  regulator.  The 
proposed  rule  adopts  the  definition  of 
"goveriunent  regulator"  that  includes 
each  of  the  Agencies  with  enforcement 
authority  under  the  statute,  including 
State  insurance  authorities  under  the 
circumstances  identified  in  the 
definition.  This  term  is  used  in  the 
exception  set  out  in  proposed 
§  716.11(a)(4)  for  disclosures  to  law 
enforcement  agencies,  "including 
government  regulators." 

(n)  Nonaffiliated  third  party.  The 
proposed  rule  defines  "nonaffiliated 
third  party"  as  any  person  (which 
includes  natural  persons  as  well  as 
corporate  entities  such  as  corporations, 
partnerships,  trusts,  and  so  on)  except 
(1)  an  affiliate  of  a  credit  union,  and  (2) 
a  joint  employee  of  a  credit  union  and 
a  third  party.  This  definition  is  intended 
to  be  substantively  the  same  as  the 
definition  used  in  section  509(5)  of  the 
GLB  Act. 


(o)  Nonpublic  personal  information. 
Section  509(4)  of  the  GLB  Act  defines 
"nonpublic  personal  information"  to 
mean  "personally  identifiable  financial 
information"  (which  term  is  not  defined 
in  the  Act)  that  is:  provided  by  a 
consumer  to  a  financial  institution; 
results  from  any  transaction  with  the 
consumer  or  any  service  performed  for 
the  consiuner;  or  is  otherwise  obtained 
by  the  financial  institution.  Any  list, 
description,  or  other  grouping  of 
consumers — and  "publicly  available 
information"  (which  also  is  undefined 
in  the  GLB  Act)  pertaining  to  them — 
that  is  derived  using  any  nonpublic 
personal  information  other  than 
publicly  available  information  also  is 
included  in  the  definition  of  "nonpublic 
personal  information." 

The  proposed  rule  implements  this 
provision  of  the  GLB  Act  by  restating,  in 
paragraph  (1)  of  proposed  §  716.2(o),  the 
two  categories  of  information  described 
above.  The  example  that  follows  the 
general  definition  clarifies  that  publicly 
available  information  and  other 
identifying  information  about 
consumers,  such  as  addresses  and  social 
security  numbers,  would  be  considered 
nonpublic  personal  information  if  the 
information  is  derived  from  information 
provided  by  a  consumer  or  from 
customer  accounts  at,  or  other 
relationships  with,  a  financial 
institution. 

The  proposed  rule  excludes  publicly 
available  information  from  the  scope  of 
"nonpublic  personal  information"  only 
in  two  circumstances.  The  first  is  when 
the  information  is  part  of  a  list, 
description,  or  other  grouping  of 
consumers  that  is  derived  without  using 
personally  identifiable  financial 
information.  The  second  is  when 
information,  not  provided  by  a 
consumer  and  not  resulting  from  a 
transaction  with  the  consumer,  is 
otherwise  obtained  by  a  credit  union  in 
connection  with  providing  a  financial 
product  or  service  to  the  consumer. 
However,  in  order  for  the  information  to 
be  considered  "publicly  available",  the 
information  must  be  obtained  from 
government  records,  widely  distributed 
media,  or  goveriunent-mandated 
disclosures.  The  fact  that  information  is 
available  from  those  sources  is 
immaterial  if  the  credit  union  does  not 
actually  obtain  the  information  from  one 
of  them. 

Some  of  the  other  Agencies  are 
considering  an  alternative  definition  of 
"nonpublic  personal  information"  that 
would  permit  a  financial  institution  to 
release  publicly  available  information 
regardless  of  the  source  but  would  still 
prohibit  the  release  of  this  information 
as  part  of  a  list,  description  or  other 


grouping  of  consumers  that  is  derived 
using  personally  identifiable  financial 
information.  This  will  produce  a 
different  result  in  the  situation  where  a 
credit  union  wants  to  disclose  the  name, 
address,  or  other  information  available 
to  the  general  public  about  an 
individual.  In  that  situation,  the 
proposed  rule  requires  compliance  with 
the  notice  and  opt  out  requirements  if 
the  credit  union  received  the 
information  from  the  individual.  The 
alternative  definition  would  not, 
because  the  information  would  not  be 
part  of  a  list,  description,  or  other 
grouping  of  consumers.  NCUA  invites 
comment  on  both  alternatives. 

NCUA  also  specifically  invites 
comment  on  whether  the  definition  of 
"nonpublic  personal  information" 
would  cover  information  about  a 
consumer  that  contains  no  indicators  of 
a  consumer's  identity.  For  instance,  if  a 
credit  union  provided  aggregate 
information  about  its  mortgage  loans 
(such  as  loan-to-value  ratios,  interest 
rates,  census  tracts  of  mortgaged 
property,  payment  history,  credit  scores, 
and  income)  to  a  nonaffiliated  third 
party  for  the  purpose  of  preparing 
market  studies,  would  the  lender, 
without  notice  or  opt  out  to  the 
consumer,  be  permitted  to  do  so  if  the 
information  contains  no  personal 
identifiers? 

(p)  Personally  identifiable  financial 
information.  The  GLB  Act  defines 
"nonpublic  personal  information"  to 
include  "personally  identifiable 
financial  information"  but  does  not 
define  the  latter  term. 

As  a  general  matter,  the  rule  treats  any 
personcdly  identifiable  information  as 
financial  if  it  is  obtained  by  a  credit 
union  in  connection  with  providing  a 
financial  product  or  service  to  a 
consumer.  NCUA  believes  that  this 
approach  creates  a  workable  and  clear 
standard  for  distinguishing  information 
that  is  financial  from  information  that  is 
not,  while  at  the  same  time  giving 
meaning  to  the  word  "financial."  NCUA 
recognizes  that  this  may  result  in  certain 
information  being  covered  by  the  rules 
that  typically  is  not  thought  of  as 
financial,  such  as  health  status. 
However,  the  broad  scope  of  what  is 
deemed  a  "financial  product  or  service" 
under  the  GLB  Act  requires  a 
comparably  broad  scope  of  what  is 
deemed  "financial  information."  NCUA 
specifically  invites  comment  on  the 
proposed  definition  of  "personally 
identifiable  financial  information." 

The  proposed  rule  defines 
"personally  identifiable  financial 
information"  to  include  three  categories 
of  information.  The  first  category  is  any 
information  that  a  consumer  provides  a 
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medical  information  may  be  disclosed. 
64  FR  59918  (Nov.  3, 1999).  State  laws 
may  also  affect  a  credit  union's  ability 
to  disclose  information.  Thus,  credit 
unions  will  need  to  monitor  and  comply 
with  relevant  legislative  and  regulatory 
developments  that  affect  the  disclosure 
of  consumer  information. 

(q)  Publicly  available  information. 
The  proposed  rule  defines  "publicly 
available  information"  as  information 
lawfully  made  available  to  members  of 
the  general  public  that  is  obtained  from 
three  broad  types  of  source.  First,  it 
includes  information  from  official 
public  records,  such  as  real  estate 
recordations  or  security  interest  filings. 
Second,  it  includes  information  from 
widely  distributed  media,  such  as  a 
telephone  book,  television  or  radio 
program,  or  newspaper.  Third,  it 
includes  information  from  disclosures 
required  to  be  made  to  the  general 
public  by  federal,  state,  or  local  law, 
such  as  securities  disclosure  documents. 
The  proposed  rule  states  that   • 
information  obtained  over  the  Internet 
will  be  considered  publicly  available 
information  if  the  information  is 
obtainable  from  a  site  available  to  the 
general  public  without  requiring  a 
password  or  similar  restriction.  NCUA 
invites  comment  on  what  information  is 
appropriately  considered  publicly 
available,  particularly  in  the  context  of 
information  avculable  over  the  Internet. 

(r)  You.  This  term  refers  to  all 
federally-insured  credit  unions. 

Section  716.4    Initial  Notice  to 
Consumers  of  Privacy  Policies  and 
Practices  Required 

The  GLB  Act  requires  a  financial 
institution  to  provide  an  initial  notice  of 
its  privacy  policies  and  practices  in  two 
circumstances.  For  customers,  the 
notice  must  be  provided  at  the  time  of 
establishing  a  customer  relationship. 
For  credit  unions,  ordinarily  this  will  be 
at  the  time  an  individual  applies  for 
membership.  For  consumers  who  do  not 
become  customers,  the  notice  must  be 
provided  prior  to  disclosing  nonpublic 
personal  information  about  the 
consumer  to  a  nonaffiliated  third  party. 
In  addition,  as  discussed  more  fully  in 
§  716.8,  a  revised  notice  must  be 
provided  to  consumers  prior  to 
disclosing  nonpublic  personal 
information  if  a  credit  union's  policies 
have  changed. 

Proposed  §  716.4(a)  states  the  general 
rule  regarding  these  notices.  It  requires 
a  credit  union  to  provide  a  clear  and 
conspicuous  notice  that  accurately 
reflects  the  credit  union's  privacy 
policies  and  practices.  A  notice  is  clear 
and  conspicuous  if  it  is  reasonably 
understandable  and  designed  to  call 


attention  to  the  nature  and  significance 
of  the  information  it  provides.  A  credit 
union  may  not  represent  in  the  notice 
that  it  will  provide  certain  protections 
and  then  fail  to  provide  them;  that 
would  mean  the  notice  is  not  accurate. 
NCUA  expects  that  credit  unions  will 
take  appropriate  measures  to  ensure 
adherence  to  their  stated  privacy 
policies. 

Affiliated  institutions  may  use  a 
common  initial,  annual,  or  opt  out 
notice,  so  long  as  the  notice  is  delivered 
in  accordance  with  the  rule  and  is 
accurate  for  all  recipients.  Similarly,  the 
rule  permits  a  credit  union  to  establish 
different  privacy  policies  and  practices 
for  different  customers,  so  long  as  they 
receive  notices  that  are  accurate  with 
respect  to  them.  Credit  unions  could,  for 
example,  have  different  notices  for 
members  and  for  nonmember 
customers. 

The  proposed  rule  requires  a  credit 
union  to  provide  an  individual  a 
privacy  notice  prior  to  the  time  that  it 
establishes  a  customer  relationship. 
Ordinarily,  this  will  be  at  the  time  an 
individual  applies  for  membership.  For 
a  nonmember,  a  credit  union  could 
provide  the  notice  at  the  same  time  it 
provides  other  required  notices,  such  as 
those  required  by  the  Truth-in-Lending 
Act.  This  approach  is  intended  to  strike 
a  balance  between  (a)  ensuring  that 
consumers  will  receive  privacy  notices 
at  a  meaningful  point  along  the 
continuum  of  "establishing  a  customer 
relationship"  and  (b)  minimizing 
unnecessary  burdens  on  credit  unions 
that  may  result  if  a  credit  union  is 
required  to  provide  a  consumer  with  a 
series  of  notices  at  different  points  in  a 
transaction.  Nothing  in  the  proposed 
rule  is  intended  to  discourage  a  credit 
imion  from  providing  a  privacy  notice  at 
an  earlier  point  in  the  relationship  to 
make  it  easier  for  an  individual  to 
compare  several  institutions'  privacy 
policies  and  practices  in  advance  of 
conducting  transactions. 

Proposed  §  716.4(c)  identifies  the  time 
the  customer  relationship  is  established 
as  the  point  at  which  a  credit  union  and 
a  consumer  enter  into  a  continuing 
relationship.  The  examples  NCUA 
provides  differ  from  other  Agencies  to 
account  for  the  member  or  nonmember 
relationship  and  the  financied  products 
or  services  that  credit  unions  offer.  The 
examples  after  the  statement  of  the 
general  rule  inform  the  reader  that,  for 
a  member,  the  relationship  is 
established  when  the  individual 
becomes  a  member.  For  nonmembers  in 
relationships  that  are  contractual  in 
nature,  such  as  shcU-e  accounts,  loans,  or 
purchases  of  a  nondeposit  product,  a 
customer  relationship  is  established 
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when  the  individual  executes  the 
contract  necessary  to  conduct  the 
transaction  in  question.  In  the  case  of  a 
credit  card,  the  nonmember  customer 
relationship  is  established  when  the 
necessary  step  to  open  the  credit  card 
account  is  taken  under  a  credit  union's 
procedures. 

For  consumers  that  are  not  customers, 
the  initial  notice  may  be  provided  at  any 
point  before  the  credit  union  discloses 
nonpublic  personal  information  to 
nonaffiliated  third  parties.  An  initial 
notice  is  not  required  if  the  credit  union 
does  not  intend  to  disclose  the 
information  or  intends  to  make  only 
disclosures  authorized  by  one  of  the 
exceptions  in  §§716.10  and  716.11. 

NCUA  recognizes  that  in  some 
circumstances  a  nonmember  customer 
does  not  have  a  choice  as  to  the  credit 
union  with  which  he  or  she  has  a 
nonmember  customer  relationship,  such 
as  when  a  credit  union  purchases  the 
nonmember  customer's  loan  in  the 
secondary  market.  In  these  situations,  it 
may  not  be  practicable  for  the  credit 
union  to  provide  a  notice  prior  to 
establishing  the  nonmember  customer 
relationship.  NCUA  invites  coirunent  on 
whether  an  exception  is  necessary  for 
such  circumstances  and  how  an 
exception  should  be  formulated. 

Proposed  §  716.4(d)  sets  out  the  rules 
governing  how  credit  unions  must 
provide  the  initial  notices.  The  general 
rule  requires  initial  notice  be  provided 
so  that  each  recipient  can  reasonably  be 
expected  to  receive  actual  notice.  NCUA 
invites  comment  on  who  should  receive 
a  notice  in  situations  where  there  is 
more  than  one  party  to  an  account. 

The  notice  may  be  delivered  in 
writing  or,  if  the  consumer  agrees, 
electronically.  Oral  notices  alone  are 
insufficient.  In  the  case  of  members  or 
nonmember  customers,  the  notice  must 
be  given  in  a  way  so  that  the  member 
or  nonmember  customer  may  either 
retain  it  or  access  it  at  a  later  time.  This 
would  permit  a  credit  imion  to  provide 
access  to  an  electronic  version  of  the 
notice  if  the  consumer  agrees.  This 
requirement  that  the  notice  be  given  in 
a  manner  permitting  access  at  a  later 
time  does  not  preclude  a  credit  union 
from  changing  its  privacy  policy.  See 
proposed  12  CFR  716.8(c).  Rather,  the 
rules  are  intended  only  to  require  that 
a  member  or  nonmember  customer  be 
able  to  access  the  most  recently  adopted 
privacy  policy.  NCUA  requests 
comment  on  the  regulatory  burden  of 
providing  initial  notices.  Specifically, 
NCUA  would  appreciate  learning  the 
methods  credit  unions  expect  to  use  to 
provide  initial  notices. 

Examples  of  acceptable  ways  the 
notice  may  be  delivered  include  hand- 


delivering  a  copy  of  the  notice,  mailing 
a  copy  to  the  consumer's  last  known 
address,  or  sending  it  via  electronic  mail 
to  a  consumer  who  obtains  a  financial 
product  or  service  from  the  credit  union 
electronically.  It  would  not  be  sufficient 
to  provide  only  a  posted  copy  of  the 
notice  in  a  lobby.  Similarly,  it  would 
not  be  sufficient  to  provide  the  initial 
notice  only  on  a  Web  page,  unless  the 
consimier  is  required  to  access  that  page 
to  obtain  the  product  or  service  in 
question.  Electronic  delivery  generally 
should  be  in  the  form  of  electronic  mail 
so  as  to  ensure  that  a  consumer  actually 
receives  the  notice.  In  those 
circumstances  where  a  consumer  is  in 
the  process  of  conducting  a  transaction 
over  the  Internet,  electronic  delivery 
also  may  include  posting  the  notice  on 
a  Web  page  as  described  above.  If  a 
credit  union  and  consumer  orally  agree 
to  enter  into  a  contract  for  a  financial 
product  or  service  over  the  telephone, 
the  credit  union  may  provide  the 
consumer  with  the  option  of  receiving 
the  initial  notice  after  providing  the 
product  or  service  so  as  not  to  delay  the 
transaction. 

NCUA  requests  comment  on  whether 
there  are  situations  where  providing 
notice  by  mail  is  impracticable. 

Section  716.5    Annua]  Notice  to 
Customers  Required 

Section  503  of  the  GLB  Act  requires 
a  financial  institution  to  provide  notices 
of  its  privacy  policies  and  practices  at 
least  aimually  to  its  customers.  The 
proposed  rule  implements  this 
requirement  by  requiring  a  clear  and 
conspicuous  notice  that  accurately 
reflects  the  privacy  policies  and 
practices  then  in  effect  to  be  provided 
at  least  once  during  any  period  of 
twelve  consecutive  months.  The  rule 
governing  how  to  provide  an  initial 
notice  also  applies  to  annual  notices. 

Section  503(a)  of  the  GLB  Act  requires 
that  the  annual  notices  be  provided 
"during  the  continuation"  of  a  customer 
relationship.  To  implement  this 
requirement,  the  proposed  rules  states 
that  a  credit  union  is  not  required  to 
provide  annual  notices  to  a  customer 
with  whom  it  no  longer  has  a 
continuing  relationship.  The  examples 
that  follow  this  general  rule  provide 
guidance  on  when  there  no  longer  is  a 
continuing  relationship  for  purposes  of 
the  rules.  NCUA  has  changed  these 
examples  to  reflect  the  concept  of 
member  and  nonmember  customer 
relationships.  The  examples  include,  for 
instance,  when  the  member  terminates 
the  member  relationship.  For 
nonmembers,  the  examples  include 
share  accounts  that  are  treated  as 
dormant  by  a  credit  union,  loans  that 


are  paid  in  full  or  charged  off,  or  assets 
sold  without  retaining  servicing  rights. 
NCUA  invites  comment  on  whether  the 
example  of  dormant  accounts  provides 
a  sufficiently  clear  standard  and 
whether  the  applicable  standard  should 
be  the  credit  union's  policies  or 
applicable  state  law.  In  addition,  NCUA 
invites  comment  on  whether  the 
standard  should  apply  to  members  as 
well  as  nonmembers. 

There  may  be  certain  nonmember 
customer  relationships  that  do  not 
present  a  clear  event  after  which  there 
is  no  longer  a  nonmember  customer 
relationship.  The  proposed  rule 
contains  an  example  intended  to  cover 
these  situations,  stating  that  a 
relationship  will  no  longer  be  deemed 
continuing  for  purposes  of  the  proposed 
rule  if  the  credit  union  has  not 
communicated  with  a  nonmember 
customer,  other  than  providing  an 
annual  privacy  policy  notice,  for  a 
period  of  twelve  consecutive  months. 

NCUA  requests  comment  on  the 
regulatory  burden  of  providing  annual 
notices.  Specifically,  NCUA  would 
appreciate  learning  the  methods  credit 
unions  expect  to  use  to  provide  annual 
notices  and  whether  credit  unions  will 
use  different  methods  for  providing 
initial  notices  than  for  providing  annual 
notices. 

Section  716.6    Information  To  Be 
Included  in  Initial  and  Annual  Notices 
of  Privacy  Policies  and  Practices 

Section  503  of  the  GLB  Act  identifies 
the  items  of  information  that  must  be 
included  in  a  financial  institution's 
initial  and  aimual  notices.  Section 
503(a)  of  the  GLB  Act  sets  out  the 
general  requirement  that  a  financial 
institution  must  provide  customers  with 
a  notice  describing  the  institution's 
policies  and  practices  with  respect  to, 
among  other  things,  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties. 
Section  503(b)  of  the  Act  identifies 
certain  elements  that  must  be  addressed 
in  that  notice. 

The  required  content  is  the  same  for 
both  the  initial  and  annual  notices  of 
privacy  policies  and  practices.  While 
the  information  contained  in  the  notices 
must  be  accurate  as  of  the  time  the 
notices  are  provided,  a  credit  union  may 
prepare  its  notices  based  on  current  and 
anticipated  policies  and  practices. 

The  information  to  be  included  is  as 
follows: 

(1)  Categories  of  nonpublic  personal 
information  that  a  credit  union  may 
collect. 

A  credit  union  must  inform  its 
customers  about  the  categories  of 
nonpublic  personal  information  it 
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nonpublic  personal  information  to 
nonaffiliated  third  parties.  NCUA  and 
the  other  Agencies  believe  that,  when 
read  together,  sections  503(a)  and  503(b) 
of  the  GLB  Act  require  a  financial 
institution's  notice  to  address 
disclosures  of  nonpublic  personal 
information  to  both  affiliates  and 
nonaffiliated  third  parties. 

The  proposed  rule  states  that  a  credit 
union  will  adequately  categorize  the 
affiliates  and  nonaffiliated  third  parties 
to  whom  it  discloses  nonpublic  personal 
information  about  consumers  if  it 
identifies  the  types  of  businesses  that 
they  engage  in.  "Types  of  businesses  may 
be  described  by  general  terms,  such  as 
financial  products  or  services,  if  the 
credit  union  provides  illustrative 
examples  of  the  significant  lines  of 
businesses  of  the  recipient,  such  as 
mortgage  lending,  insurance  brokerage, 
or  securities  brokerage. 

The  GLB  Act  does  not  require  a 
financial  institution  to  list  the  categories 
of  persons  to  whom  information  may  be 
disclosed  under  one  of  the  exceptions 
set  out  in  proposed  §§  716.10  and 
716.11.  The  proposed  rule  states  that  a 
credit  union  is  required  only  to  inform 
consumers  that  it  makes  disclosures  as 
permitted  by  law  to  nonaffiliated  third 
parties  in  addition  to  those  described  in 
the  notice.  NCUA  invites  comment  on 
whether  such  a  disclosure  would  be 
adequate. 

If  a  credit  union  does  not  disclose, 
and  does  not  intend  to  disclose, 
nonpublic  personal  information  to 
affiliates  or  nonaffiliated  third  parties, 
its  initial  and  annual  notices  may 
simply  state  this  fact  without  further 
elaboration  about  categories  of  third 
parties. 

(4)  Information  about  former  members 
and  nonmember  customers.  Section 
503(a)(2)  requires  the  financial 
institution's  initial  and  annual  privacy 
notices  to  include  the  institution's 
policies  and  practices  with  respect  to 
disclosing  nonpublic  personal 
information  of  persons  who  have  ceased 
to  be  customers  of  the  institution. 
Section  503(h)(1)(B)  requires  that  this 
information  be  provided  with  respect  to 
information  disclosed  to  nonaffiliated 
third  parties. 

NCUA  and  the  other  Agencies  have 
concluded  that,  when  read  together, 
sections  503(a)(2)  and  503(b)(1)(B) 
require  a  financial  institution  to  include 
in  the  initial  and  annual  notices  the 
institution's  policies  and  practices  with 
respect  to  sharing  information  about 
former  customers  with  all  affiliates  and 
nonaffiliated  third  parties.  This 
requirement  is  set  out  in  the  proposed 
rules  at  §  716.6(a)(4). 


(5)  Information  disclosed  to  service 
providers.  Section  502(b)(2)  of  the  GLB 
Act  permits  a  financial  institution  to 
disclose  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  for  the  purpose  of  the  third 
party  performing  services  for  the 
institution,  including  marketing 
financial  products  or  services  under  a 
joint  agreement  between  the  financial 
institution  and  at  least  one  other 
financial  institution.  In  this  case,  a 
consumer  has  no  right  to  opt'out. 
However,  the  financial  institution  must 
inform  the  consumer  that  it  will  be 
disclosing  the  information  in  question, 
unless  the  service  falls  within  one  of  the 
exceptions  listed  in  section  502(e)  of  the 
Act. 

The  proposed  rule  implements  these 
provisions,  in  proposed  §  716.6(a)(5),  by 
requiring  that,  if  a  credit  union  discloses 
nonpublic  personal  information  to  a 
nonaffiliated  third  party  under  the 
exception  for  service  providers,  the 
credit  imion  is  to  include  in  the  initial 
and  annual  notices  a  separate 
description  of  the  categories  of 
information  that  are  disclosed  and  the 
categories  of  third  parties  providing  the 
services.  A  credit  union  may  comply 
with  these  requirements  by  providing 
the  same  level  of  detail  in  the  notice  as 
is  required  to  satisfy  the  requirements  in 
proposed  §§  716.6(a)(2)  and  (3). 

(6)  Right  to  opt  out.  As  previously 
noted,  sections  503(a)(1)  and  503(b)(1) 
of  the  GLB  Act  require  a  financial 
institution  to  provide  customers  with  a 
notice  of  its  privacy  policies  and 
practices  concerning,  among  other 
things,  disclosing  nonpublic  personal 
information  consistent  with  section  502 
of  the  Act. 

The  proposed  rule  implements  this 
requirement,  in  proposed  §  716.6(a)(6), 
by  requiring  the  initial  and  annual 
notices  to  explain  the  right  to  opt  out  of 
disclosures  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  methods  available 
to  exercise  that  right. 

(7)  Disclosures  made  under  the  FCRA. 
Section  503(b)(4)  of  the  GLB  Act 
requires  a  financial  institution's  initial 
and  annual  notice  to  include  the 
disclosures  required,  if  any,  under 
section  603(d)(2)(A)(iii)  of  the  FCRA. 
Section  603(d)(2)(A)(iii)  excludes  from 
the  definition  of  "consumer  report"  the 
communication  of  certain  consumer 
information  among  affiliated  entities  if 
the  consumer  is  notified  about  the 
disclosure  of  such  information  and 
given  an  opportunity  to  opt  out  of  that 
information  sharing.  The  information 
that  can  be  shared  among  affiliates 
under  this  provision  includes 
information  from  consumer  reports  and 
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applications  for  financial  products  or 
services.  In  general,  this  information 
represents  personal  information 
provided  directly  by  the  consiuner  to 
the  institution,  such  as  income  and 
social  security  number,  in  addition  to 
information  contained  within  credit 
bureau  reports. 

The  proposed  rule  Implements 
section  503(b)(4)  of  the  GLB  Act  by 
including  the  requirement  that  a  credit 
union's  initial  and  annual  notice 
include  any  disclosures  a  credit  union 
makes  under  section  603(d)(2)(A)(iii)  of 
the  FCRA. 

(8)  Confidentiality,  security,  and 
integrity.  Section  503(a)(3)  of  the  GLB 
Act  requires  the  initial  and  annual 
notices  to  provide  information  about  a 
financial  institution's  policies  and 
practices  with  respect  to  protecting  the 
nonpublic  personal  information  of 
consumers.  Section  503(b)(3)  of  the  Act 
requires  the  notices  to  include  the 
policies  that  the  institution  maintains  to 
protect  the  confidentiality  and  security 
of  nonpublic  personal  information,  in 
accordance  with  section  501.  Section 
501  requires  the  Agencies  to  establish 
standards  governing  the  administrative, 
technical,  and  physical  safeguards  of 
customer  information. 

The  proposed  rule  implements  these 
provisions  by  requiring  a  credit  union  to 
include  in  the  initial  and  annual  notices 
the  credit  union's  policies  and  practices 
for  protecting  the  confidentiality, 
security,  and  integrity  of  nonpublic 
personal  information.  The  example  in 
the  proposed  rules  states  that  a  credit 
union  may  comply  with  the  requirement 
as  it  concerns  confidentiality  and 
security  if  it  explains  matters  such  as 
who  has  access  to  the  information  and 
the  circumstances  under  which  the 
information  may  be  accessed.  The 
information  about  integrity  should  focus 
on  the  measures  the  credit  union  takes 
to  protect  against  reasonably  anticipated 
threats  or  hazards.  The  proposed  rule 
does  not  require  a  credit  union  to 
provide  technical  or  proprietary 
information  about  how  it  safeguards 
consumer  information. 

The  Agencies  are  in  the  process  of 
preparing  the  section  501  standards 
relating  to  administrative,  technical,  and 
physical  safeguards,  and  intend  to  have 
those  standards  in  place  at  the  time  the 
final  privacy  rules  are  issued.  This  will 
enable  credit  unions  to  reflect  those 
standards  in  the  initial  and  annual 
notices. 


Section  716.7    Limitation  on  Disclosure 
of  Nonpublic  Personal  Information 
About  Consumers  to  Nonaffiliated  Third 
Parties 

Section  502(a)  of  the  GLB  Act 
generally  prohibits  a  financial 
institution  from  sharing  nonpublic 
personal  information  about  a  consumer 
with  a  nonaffiliated  third  party  unless 
the  institution  provides  the  consumer 
with  a  copy  of  the  institution's  privacy 
policy.  Section  502(b)  of  the  Act  adds 
the  requirements  that  the  financial 
institution  provide  the  consumer  with  a 
clear  and  conspicuous  notice  that  the 
consumer's  nonpublic  personal 
information  may  be  disclosed  to 
nonaffiliated  third  parties,  that  the 
consumer  be  given  an  opportunity  to 
opt  out  of  that  disclosure,  and  that  the 
consumer  be  informed  of  how  to  opt 
out. 

Section  716.7  of  the  proposed  rule 
implements  these  provisions.  Paragraph 
(a)(1)  of  §  716.7  sets  out  the  criteria  that 
a  credit  union  must  satisfy  before 
disclosing  nonpublic  personal 
information  to  nonaffiliated  third 
parties.  These  criteria  apply  to  direct 
and  indirect  disclosures  through  an 
affiliate.  NCUA  invites  conmient  on 
how  the  right  to  opt  out  should  apply 
in  the  case  of  joint  accounts.  Should,  for 
instance,  a  credit  union  require  all 
parties  to  an  account  to  opt  out  before 
the  opt  out  becomes  effective?  If  not, 
and  only  one  of  the  parties  opts  out, 
should  the  opt  out  apply  only  to 
information  about  the  party  opting  out 
or  should  it  apply  to  information  about 
all  parties  to  the  account?  NCUA  also 
requests  comment  on  how  the  opt  out 
rights  should  be  handled  with  respect  to 
commingled  trust  accounts,  where  a 
trustee  manages  a  single  account  on 
behalf  of  multiple  beneficiaries. 

Paragraph  (a)(2)  defines  "opt  out"  in 
a  way  that  incorporates  the  exceptions 
to  the  right  to  opt  out  stated  in  proposed 
§§  716.9,  716.10,  and  716.11.  These 
exceptions  permit  disclosures  of 
nonpublic  personal  information  to 
nonaffiliated  third  parties  without  first 
providing  the  initial  privacy  notice  and 
giving  the  consumer  the  right  to  opt  out. 

The  proposed  rule  requires  that  a 
consumer  be  given  an  opportunity  to 
opt  out  before  information  is  disclosed 
by  requiring  that  the  opportunity  be 
reasonable.  The  examples  that  follow 
the  general  rule  provide  guidance  in 
situations  involving  notices  that  are 
mailed  and  notices  that  are  provided  in 
connection  with  isolated  transactions. 
In  the  former  case,  a  consumer  will  have 
a  reasonable  opportunity  to  opt  out  if 
the  credit  union  provides  30  days  in 
which  to  opt  out.  In  the  latter  case. 


opportunity  will  be  reasonable  if  the 
consumer  must  decide  as  part  of  the 
transaction  whether  to  opt  out  before 
completing  the  transaction.  NCUA 
invites  comment  on  whether  30  days  is 
a  reasonable  opportunity  to  opt  out  in 
the  case  of  notices  sent  by  mail,  and  on 
whether  an  example  in  the  context  of 
transactions  conducted  using  an 
electronic  medium  would  be  helpful. 

The  requirement  that  a  consumer 
have  a  reasonable  opportunity  to  opt  out 
does  not  mean  that  a  consumer  forfeits 
that  right  once  the  opportimity  lapses. 
The  consumer  always  has  the  right  to 
opt  out  (this  point  is  discussed  further 
in  proposed  §  716.8,  below).  But.  a 
decision  to  opt  out  at  a  time  after  the 
opportunity  first  is  presented  may  result 
in  nonpublic  personal  information  being 
disclosed  to  nonaffiliated  third  parties 
for  the  period  of  time  necessary  to 
implement  the  consumer's  opt  out 
direction. 

Paragraph  (b)  of  proposed  §  716.7 
clarifies  that  the  right  to  opt  out  applies 
regardless  of  whether  a  consumer  has 
established  a  member  or  nonmember 
customer  relationship  with  a  credit 
union.  As  noted  above,  all  members  or 
nonmember  customers  are  consumers 
under  the  proposed  rules.  Thus,  the  fact 
that  a  consumer  establishes  a  member  or 
nonmember  customer  relationship  with 
a  credit  union  does  not  change  the 
credit  union's  obligations  to  comply 
with  the  requirements  of  proposed 
§  716.7(a)  before  sharing  nonpublic 
personal  information  about  that 
consumer  with  nonaffiliated  third 
parties.  This  also  applies  in  the  context 
of  a  consumer  who  had  a  member  or 
nonmember  customer  relationship  with 
a  credit  union  but  then  terminated  that 
relationship.  Paragraph  (b)  also  clarifies 
that  the  consumer  protections  afforded 
by  paragraph  (a)  of  proposed  §  716.7 
apply  to  all  nonpublic  personal 
information  collected  by  a  credit  union, 
regardless  of  when  collected.  Thus,  if  a 
consumer  elects  to  opt  out  of 
information  sharing  with  nonaffiliated 
third  parties,  that  election  applies  to  all 
nonpublic  personal  information  about 
that  consumer  in  the  credit  union's 
possession,  regardless  of  when  the 
information  is  obtained. 

Paragraph  (c)  of  proposed  §  716.7 
states  that  a  credit  union  may,  but  is  not 
required  to,  provide  consumers  with  the 
option  of  a  partial  opt  out  in  addition 
to  the  opt  out  required  by  this  section. 
This  could  enable  a  consumer  to  limit, 
for  instance,  the  types  of  information 
disclosed  to  nonaffiliated  third  parties 
or  the  types  of  recipients  of  the 
nonpublic  personal  information  about 
that  consumer.  If  the  partial  opt  out 
option  is  provided,  a  credit  union  must 
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state  this  option  ir 
informs  the  consu|ner 
available  ctnd 


a  way  that  clearly 
about  the  choices 
thereof. 


cons  equences 

Section  71 6.8    Fo  -m  and  Method  of 
Providing  Opt  Oui  Notice  to  Consumers 

Paragraph  (a)  of  proposed  §  716.8 
requires  that  any  c  pt  out  notice 
provided  by  a  crec  it  union  under 
§  716.7  must  be  cli  sar  and  conspicuous 
and  accurately  exj  lain  the  right  to  opt 
out.  The  notice  mi  ist  inform  the 
consumer  that  the  credit  union  may 
disclose  nonpublii :  personal  information 
to  nonaffiliated  th  rd  parties,  state  that 
the  consumer  has  »  right  to  opt  out,  and 
provide  the  consu  ner  with  a  reasonable 
means  by  which  t(  >  opt  out. 

The  examples  ti  at  follow  the  general 
rule  state  that  a  en  idit  union  will 
adequately  provid  3  notice  of  the  right  to 
opt  out  if  it:  identifies  the  categories  of 
information  that  n  ay  be  disclosed;  the 
categories  of  nona  filiated  third  parties 
to  whom  the  infor  nation  may  be 
disclosed;  and  tha ;  the  consumer  may 
opt  out  of  those  di  sclosures.  A  credit 
union  that  plans  ti  >  disclose  only  limited 
types  of  informatii  )n  or  to  only  a  specific 
type  of  nonaffiliat'd  third  party  may 
provide  a  correspc  ndingly  neurow 
notice  to  consume  rs.  However,  to 
minimize  the  nuir  ber  of  opt  out  notices 
a  credit  union  mu  it  provide,  the  credit 
union  may  wish  t(  i  base  its  notices  on 
current  and  antici  jated  information 
sharing  plans.  A  n  bw  opt  out  notice  is 
not  required  for  di  sclosures  to  different 
types  of  nonaffilia  ted  third  parties  or  of 
different  types  of  i  nformation,  provided 
that  the  most  rece  it  opt  out  notice  is 
sufficiently  broad  lo  cover  the  entities  or 
information  in  qui  istion.  Nor  is  a  credit 
union  required  to  Drovide  subsequent 
opt  out  notices  wl  en  a  consumer 
establishes  a  new  type  of  relationship 
with  that  credit  ui  lion,  such  as 
becoming  a  memb  er  or  nonmember 
customer,  unless  me  credit  union's  opt 
out  policies  differ  depending  on  the 
type  of  member  oi  nonmember  customer 
relationship. 

The  examples  a  so  suggest  several 
ways  in  which  a  credit  union  may 
provide  reasonable  means  to  opt  out, 
including  check-off  boxes,  self- 
addressed  stamped  reply  forms,  and 
electronic  mail  ac  dresses.  A  credit 
union  does  not  pr  wide  a  reasonable 
means  of  opting  o  iit  in  the  opt  out 
notice  by  requirin  g  consumers  to  send 
their  own  letter  ir  forming  the  credit 
union  of  an  opt  oi  it  election.  A  credit 
union  may  honor  letters,  particularly 
with  respect  to  de  layed  opt  outs  as 
described  in  para  ;raph  (d). 

Paragraph  (b)  a  )plies  the  same  rules 
to  delivery  of  the  apt  out  notice  that 
apply  to  delivery  af  the  initial  and 


annual  notices.  In  addition,  paragraph 
(b)  clarifies  that  the  opt  out  notice  may 
be  provided  together  with,  or  on  the 
same  form  as,  the  initial  and  annual 
notices.  However,  if  the  opt  out  notice 
is  provided  after  the  initial  notice,  a 
credit  union  must  provide  a  copy  of  the 
initial  notice  along  with  the  opt  out 
notice.  If  a  credit  union  and  consumer 
orally  agree  to  enter  into  a  customer 
relationship,  the  credit  union  may 
provide  the  opt  out  notice  within  a 
reasonable  time  thereafter  if  the 
consumer  agrees.  NCUA  invites 
comment  on  whether  a  more  specific 
time  by  which  the  notice  must  be  given 
would  be  appropriate. 

Paragraph  (c)  sets  out  the  rules 
governing  a  credit  union's  obligations  in 
the  event  the  credit  union  changes  its 
disclosure  policies.  As  stated  in  that 
paragraph,  a  credit  union  may  not 
disclose  nonpublic  personal  information 
to  a  nonaffiliated  third  party  unless  the 
credit  union  first  provides  a  revised 
notice  and  new  opportunity  to  opt  out. 
The  credit  union  must  wait  a  period  of 
time  that  is  reasonable  under  the 
circumstances  before  disclosing 
information  according  to  the  terms  of 
the  revised  notice  in  order  to  afford  the 
consumer  a  reasonable  opportunity  to 
opt  out.  A  credit  union  must  provide  the 
revised  notice  of  its  policies  and 
practices  and  opt  out  notice  to  a 
consumer  using  the  means  permitted  for 
providing  the  initial  notice  and  opt  out 
notice  to  that  consumer  under  §  716.4(c) 
or  §  716.8(b),  respectively,  which 
require  that  the  notices  be  given  in  a 
manner  so  that  each  consumer  can 
reasonably  be  expected  to  receive  actual 
notice  in  writing  or,  if  the  consumer 
agrees,  in  electronic  form. 

Paragraph  (d)  states  that  a  consumer 
has  the  right  to  opt  out  at  any  time. 
NCUA  considered  whether  to  include  a 
time  limit  by  which  credit  unions  must 
effectuate  a  consmner's  opt  out  election, 
but  decided  that  the  wide  variety  of 
practices  of  credit  unions  made  one 
limit  inappropriate.  Instead,  NCUA's 
rule  requires  that  the  sharing  of 
nonpublic  personal  information  stop 
promptly. 

Paragraph  (e)  states  that  an  opt  out 
will  continue  until  a  consumer  revokes 
it.  The  rules  require  that  such 
revocation  be  in  writing,  or,  if  the 
consumer  has  agreed,  electronically. 

NCUA  requests  comment  on  the 
regulatory  burden  of  complying  with 
opt  out  notices.  How  do  credit  unions 
expect  to  give  opt  out  opportunities? 
How  many  opt  outs  do  credit  unions 
expect  to  receive  and  need  to  process? 


Section  716.9    Exception  to  Opt  Out 
*  Requirements  for  Service  Providers  and 
Joint  Marketing 

Section  502(b)  of  the  GLB  Act  creates 
an  exception  to  the  opt  out  rules  for  the 
disclosure  of  information  to  service 
providers  and  for  marketing.  A 
consumer  will  not  have  the  right  to  opt 
out  of  disclosing  nonpublic  personal 
information  about  the  consumer  to 
nonaffiliated  third  parties  under  these 
circumstances,  if  the  credit  union 
satisfies  certain  requirements. 

First,  the  credit  union  must,  as  stated 
in  section  502(b),  "fully  disclose"  to  the 
consumer  that  it  will  provide  this 
information  to  the  nonaffiliated  third 
party  before  the  information  is  shared. 
This  disclosure  should  be  provided  as 
peul  of  the  initial  notice  that  is  required 
by  §  716.4.  NCUA  invites  comment  on 
whether  the  proposed  rules 
appropriately  implement  the 
requirement  of  "full"  disclosure  in 
section  502(b). 

Second,  the  credit  union  must  enter 
into  a  contract  with  the  third  party  that 
requires  the  third  party  to  maintain  the 
confidentiality  of  the  information.  This 
contract  should  be  designed  to  ensure 
that  the  third  party  (a)  will  maintain  the 
confidentiality  of  the  information  at 
least  to  the  same  extent  as  is  required 
for  the  credit  union  that  discloses  it,  and 
(b)  will  use  the  information  solely  for 
the  purposes  for  which  the  information 
is  disclosed  or  as  otherwise  permitted 
by  §§716.10  and  716.11  of  the  proposed 
rules.  NCUA  invites  comment  on  the 
application  of  proposed  §  716.9(a)(2){ii) 
in  the  context  of  credit  unions  that 
contract  with  credit  scoring  vendors  to 
evaluate  borrower  creditworthiness. 
Specifically,  would  that  section  prohibit 
the  vendor  from  using  the  consumer's 
information  without  the  indicators  of 
personal  identity  to  re-validate  the 
underlying  model?  Would  using  the 
information  in  this  manner  be  beyond 
the  lender's  immediate  purpose  of 
determining  the  consumer's  propensity 
to  perform  acceptably? 

The  GLB  Act  allows  the  Agencies  to 
impose  requirements  on  the  disclosure 
of  information  pursuant  to  the  exception 
for  service  providers  beyond  those 
imposed  in  the  statute.  NCUA,  like  the 
other  Agencies,  has  not  done  so  in  the 
proposed  rules,  but  NCUA  invites 
comment  on  whether  additional 
requirements  should  be  imposed,  and,  if 
so,  what  those  requirements  should 
address.  NCUA  notes,  for  instance,  that 
joint  agreements  have  the  potential  to 
create  reputation  risk  and  legal  risk  for 
a  credit  union  entering  into  such  an 
agreement.  NCUA  seeks  comment  on 
whether  the  rule  should  require  a  credit 
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union  to  take  steps  to  assure  itself  that 
the  product  being  jointly  marketed  and 
the  other  participants  in  the  joint 
marketing  agreement  do  not  present 
undue  risks  for  the  credit  union.  These 
might  include,  for  instance,  ensuring 
that  the  credit  union's  sponsorship  of 
the  product  or  service  in  question  is 
evident  from  the  marketing  of  that 
product  or  service.  NCUA  also  invites 
comments  on  any  other  requirements 
that  would  be  appropriate  to  protect  a 
consumer's  financial  privacy,  and  on 
whether  the  rules  should  provide 
examples  of  the  types  of  joint 
agreements  that  are  covered. 

Section  716.10    Exceptions  to  Notice 
and  Opt  Out  Requirements  for 
Processing  and  Servicing  Transactions 

Section  502(e)  of  the  GLB  Act  creates 
exceptions  to  the  requirements  that 
apply  to  the  disclosure  of  nonpublic 
pergonal  information  to  nonaffiliated 
third  parties.  Paragraph  (1)  of  that 
section  sets  out  certain  exceptions  for 
disclosures  made,  generally  speaking,  in 
connection  with  the  administration, 
processing,  servicing,  and  sale  of  a 
consumer's  account. 

Paragraph  (a)  of  proposed  §  716.10 
sets  out  those  exceptions,  making  only 
stylistic  changes  to  the  statutory  text 
that  are  intended  to  make  the  exceptions 
easier  to  read.  Paragraph  (b)  sets  out  the 
definition  of  "necessary  to  effect, 
administer,  or  enforce"  that  is  contained 
in  section  509(7)  of  the  GLB  Act. 

The  exceptions  set  out  in  proposed 
§  716.10,  and  the  exceptions  discussed 
in  proposed  §  716.11,  below,  do  not 
affect  a  credit  union's  obligation  to 
provide  initial  notices  of  its  privacy 
policies  and  practices  prior  to  the  time 
it  establishes  a  member  or  nonmember 
customer  relationship  and  annual 
notices  thereafter.  Those  notices  must 
be  provided  to  all  members  and 
nonmember  customers,  even  if  the 
credit  union  intends  to  disclose  the 
nonpublic  personal  information  only 
pursuant  to  the  exceptions  in  §  10. 

Section  716.11     Other  Exceptions  to 
Notice  and  Opt  Out  Requirements 

As  noted  above,  section  502(e) 
contains  several  exceptions  to  the 
reqiiirements  that  otherwise  would 
apply  to  the  disclosures  of  nonpublic 
personal  information  to  nonaffiliated 
third  parties.  Proposed  §  716.11  sets  out 
those  exceptions  that  are  not  made  in 
connection  with  the  administration, 
processing,  servicing,  and  sale  of  a 
consumer's  account. 

One  of  the  exceptions  stated  in 
proposed  §  716.11  is  for  disclosures 
made  with  the  consent  or  at  the 
direction  of  the  consumer,  provided  the 


consumer  has  not  revoked  the  consent. 
Following  the  list  of  exceptions  is  an 
example  of  consent  in  which  a  credit 
union  that  has  received  an  application 
from  a  consumer  for  a  mortgage  loan 
informs  a  nonaffiliated  insurance 
company  that  the  consumer  has  applied 
for  a  loan  and  may  need  to  purchase 
homeowner's  insurance.  Consent  in 
such  a  situation  would  enable  the  credit 
imion  to  make  the  disclosure  to  the 
third  party  without  first  providing  the 
initial  notice  required  by  §  716.4  or  the 
opt  out  notice  required  by  §  716.7,  but 
the  disclosure  must  not  exceed  the 
purposes  for  which  consent  was  given. 
The  example  also  states  that  consent 
may  be  revoked  by  a  consumer  at  any 
time  by  the  consumer  exercising  the 
right  to  opt  out  of  future  disclosures. 
NCUA  invites  comment  on  whether 
safeguards  should  be  added  to  the 
exception  for  consent  in  order  to 
minimize  the  potential  for  consumer 
confusion.  Such  safeguards  might 
include,  for  instance,  that  consent  be 
written  or  that  it  be  indicated  on  a 
separate  signature  line  in  a  relevant 
document  or  on  a  distinct  Web  page. 

Section  716.12    Limits  on  Redisclosure 
and  Reuse  of  Information 

Section  71612  of  the  proposed  rule 
implements  the  GLB  Act's  limitations 
on  redisclosure  and  reuse  of  nonpublic 
personal  information  about  consumers. 
Section  502(c)  provides  that  a 
nonaffiliated  third  party  that  receives 
nonpublic  personal  information  from  a 
financial  institution  shall  not,  directly 
or  through  an  affiliate  of  the  third  party, 
disclose  the  information  to  any  person 
that  is  not  affiliated  with  either  the 
financial  institution  or  the  third  party, 
unless  the  disclosure  would  be  lawful  if 
made  directly  by  the  financial 
institution.  Paragraph  (a)(1)  sets  out  the 
GLB  Acts  redisclosure  limitation  as  it 
applies  to  a  credit  union  that  receives 
information  from  another  financial 
institution.  Paragraph  (b)(1)  mirrors  the 
provisions  of  paragraph  (a)(1),  but 
appUes  the  redisclosure  limits  to  any 
nonaffiliated  third  party  that  receives 
nonpublic  personal  information  from  a 
credit  union. 

The  GLB  Act  appears  to  place  the 
institution  that  receives  the  information 
into  the  shoes  of  the  institution  that 
disclosed  the  information  for  purposes 
of  determining  whether  redisclosures  by 
the  receiving  institution  are  "lawful." 
Thus,  the  GLB  Act  appears  to  permit  the 
receiving  institution  to  redisclose  the 
information  to  (1)  an  entity  to  whom  the 
original  transferring  institution  could 
disclose  the  information  pursuant  to  one 
of  the  exceptions  in  §§  716.9,  716.10,  or 
716.11,  or  (2)  an  entity  to  whom  the 


original  transferring  institution  could 
have  disclosed  the  information  as 
described  under  its  privacy  policies  and 
practices,  unless  the  consumer  has 
exercised  the  right  to  opt  out  of  that 
disclosure.  Because  a  consumer  can 
exercise  the  right  to  opt  out  of  a 
disclosure  at  any  time,  the  GLB  Act  may 
effectively  preclude  third  parties  that 
receive  information  to  which  the  opt  out 
right  applies  from  redisclosing  the 
information,  except  pursuant  to  one  of 
the  exceptions  in  §§  716.9,  716.10.  or 
716.11.  NCUA  invites  comment  on 
whether  the  rule  should  require  a  credit 
union  that  discloses  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  to  develop  policies  and 
procedures  to  ensiu-e  that  the  third  party 
complies  with  the  limits  on  redisclosure 
of  that  information. 

Sections  502(b)(2)  and  502(e)(as 
implemented  by  §§  716.9,  716.10,  and 
716.11  of  the  proposed  rule)  describe 
when  a  financial  institution  may 
disclose  nonpublic  personal  information 
without  providing  the  consumer  with 
the  initial  privacy  notice  and  an 
opportunity  to  opt  out,  but  those 
exceptions  apply  only  when  the 
information  is  used  for  the  specific 
purposes  set  out  in  those  sections. 
Paragraph  (a)(2)  of  proposed  §  716.12 
clarifies  this  limitation  on  reuse  as  it 
applies  to  credit  unions.  Paragraph 
(a)(2)  provides  that  a  credit  union  may 
use  nonpublic  personal  information 
about  a  consumer  that  it  receives  from 
a  nonaffiliated  financial  institution  in 
accordance  with  an  exception  under 
§§  716.9,  716.10,  or  716.11,  only  for  the 
purpose  of  that  exception.  Paragraph 
(b)(2)  applies  the  same  limits  on  reuse 
to  any  nonaffiliated  third  party  that 
receives  nonpublic  personal  information 
from  a  credit  union. 

NCUA  invites  comment  on  the 
meaning  of  the  word  "lawful"  as  that 
term  is  used  in  section  502(c).  NCUA 
specifically  solicits  comment  on 
whether  it  would  be  lawful  for  a 
nonaffiliated  third  party  to  disclose 
information  pursuant  to  the  exception 
provided  in  proposed  §  716.9.  Under 
that  exception,  a  credit  union  must 
comply  with  certain  requirements 
before  disclosing  information  to  a 
nonaffiliated  third  party.  Given  that  the 
statute  and  proposed  rules  impose  those 
requirements  on  credit  unions  making 
the  initial  disclosure,  NCUA  invites 
comment  on  whether  subsequent 
disclosures  by  the  third  party  could 
satisfy  the  requirement  that  those 
disclosures  be  lawful  when  the  credit 
union  is  not  party  to  the  subsequent 
disclosure. 
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coupled  with  a  request  by  the 
institution  that  the  service  provider 
include  literature  with  the  statement 
about  a  product.  In  addition,  NCUA 
invites  conmient  on  whether  a 
consumer  ought  to  be  able  to  consent  to 
the  disclosure  of  his  or  her  account 
number  notwithstanding  the  general 
prohibition  in  section  502(d)  and,  if  so, 
what  standards  should  apply. 

Section  716.14    Protection  of  Fair 
Credit  Reporting  Act 

Section  506  maikes  several 
amendments  to  the  FCRA  to  vest 
rulemaking  authority  in  various 
agencies  and  to  restore  the  Agencies' 
regular  examination  authority. 
Paragraph  (c)  of  section  506  states  that, 
except  for  the  amendments  noted 
regarding  rulemaking  authority,  nothing 
in  Title  V  is  to  be  construed  to  modify, 
limit,  or  supersede  the  operation  of  the 
FCRA,  and  no  inference  is  to  be  drawn 
on  the  basis  of  the  provisions  of  Tide  V 
whether  information  is  transaction  or 
experience  information  under  section 
603  of  the  FCRA. 

Proposed  §  716.14  implements  section 
506(c)  of  the  GLB  Act  by  restating  the 
statute,  making  only  minor  stylistic 
changes  intended  to  make  the  rule 
clearer. 

Section  716.15    Relation  to  State  Laws 

Section  507  of  the  GLB  Act  states,  in 
essence,  that  Title  V  does  not  preempt 
any  state  law  that  provides  greater 
protections  than  are  provided  by  Title 
V.  Determinations  of  whether  a  state  law 
or  Title  V  provides  greater  protections 
are  to  be  made  by  the  Federal  Trade 
Commission  (FTC)  after  consultation 
with  the  agency  that  regulates  either  the 
party  filing  a  complaint  or  the  credit 
union  about  whom  the  complaint  was 
filed.  Determinations  of  whether  state  or 
federal  law  afford  greater  protections 
may  be  initiated  by  any  interested  party 
or  on  the  FTC's  own  motion. 

Proposed  §  716.15  is  substantively 
identical  to  section  507,  noting  that  the 
proposed  rules  (as  opposed  to  the 
statute)  do  not  preempt  state  laws  that 
provide  greater  protection  for 
consumers  than  does  the  regulation. 

Section  716.16    Effective  Date; 
Transition  Rule 

Section  510  of  the  GLB  Act  states  that, 
as  a  general  rule,  the  relevant  provisions 
of  Title  V  take  effect  6  months  after  the 
date  on  which  rules  are  required  to  be 
prescribed.  However,  section  510(1) 
authorizes  the  Agencies  to  prescribe  a 
later  date  in  the  rules  enacted  pursuant 
to  section  504.  The  provisions  in 
sections  504  and  506  that  vest  various 
agencies  with  rulemaking  authority 


have  been  effective  as  of  the  date  on 
which  tlie  GLB  Act  was  enacted, 
namely,  November  12,  1999. 

Proposed  §  716.16  states,  in  paragraph 
(a),  an  effective  date  of'November  13, 
2000.  This  assumes  that  a  final  rule  will 
be  enacted  within  the  time  frame 
prescribed  by  section  504(a)(3).  NCUA 
intends  to  provide  at  least  six  months 
following  the  enactment  of  a  final  rule 
for  credit  unions  to  bring  their  policies 
and  procedures  into  compliance  with 
the  requirements  of  the  final  rule. 
NCUA  invites  comment  on  whether  six 
months  following  adoption  of  final  rules 
is  sufficient  to  enable  credit  unions  to 
comply  with  the  rules. 

Paragraph  (b)  of  proposed  §  716.16 
provides  a  transition  rule  for  consumers 
who  were  members  or  nonmember 
customers  as  of  the  effective  date  of  the 
rules.  Those  member  or  nonmember 
customer  relationships  afready  will 
have  been  established  as  of  the  effective 
date  so,  the  rules  require  that  the  initial 
notice  be  provided  within  30  days  of  the 
effective  date.  NCUA  invites  comment 
on  whether  30  days  is  enough  time  to 
permit  a  credit  union  to  deliver  the 
required  notices,  bearing  in  mind  that 
the  GLB  Act  contemplates  at  least  a  six- 
month  delayed  effective  date  from  the 
date  the  rules  are  adopted. 

If  a  credit  union  intends  to  disclose 
nonpublic  personal  information  about 
someone  who  was  a  consumer  before 
the  effective  date  but  who  has  not 
obtained  any  financial  product  or 
service  from  the  credit  union  since  then, 
it  must  first  provide  the  notices  required 
by  §§  716.4  and  716.7  and  provide  a 
reasonable  opportunity  to  opt  out. 

If,  in  this  instance,  the  credit  union 
already  is  disclosing  information  about 
such  a  consumer,  it  may  continue  to  do 
so  without  interruption  until  the 
consumer  opts  out,  in  which  case  the 
credit  union  must  stop  disclosing 
nonpublic  personal  information  about 
that  consumer  to  nonaffiliated  third 
parties  as  soon  as  reasonably 
practicable. 

Section  74 1 .220    Privacy  of  Consumer 
Financial  Information 

This  provision  requires  all  federally- 
insured  credit  unions  to  adhere  to  the 
provisions  in  part  716. 

in.  Regulatory  Procedures    ^ 

A.  Paperwork  Reduction  Act 

NCUA  invites  comment  on: 
(1)  Whether  the  collections  of 
information  in  the  proposed  12  CFR  part 
716  are  necessary  for  the  proper 
performance  of  NCUA's  functions, 
including  whether  the  information  has 
practical  utility; 
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(2)  The  accuracy  of  NCUA's  estimate 
of  the  burden  of  the  information 
collections; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
NCUA  must  collect  under  this 
regulation; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collections  on  credit 
luiions,  including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Recordkeepers  are  not  required  to 
respond  to  this  collection  of  information 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  NCUA  is 
currently  requesting  a  control  number 
for  this  information  collection  from 
OMB. 

This  proposed  regulation  contains 
several  disclosure  requirements.  Credit 
unions  must  prepare  and  provide  the 
initial  notice  to  all  current  members  and 
nonmember  customers  and  all  new 
members  and  norunember  customers 
upon  the  commencement  of  a  member 
or  nonmember  customer  relationship. 
12  CFR  716.4(a).  Subsequently,  credit 
unions  must  provide  an  annual  notice  to 
all  members  and  nonmember  customers 
at  least  once  during  a  twelve-month 
period  during  the  continuation  of  the 
member  or  nonmember  customer 
relationship.  12  CFR  716.5(a).  The  credit 
union  must  provide  the  consumer  with 
the  opt  out  notice  (and  partial  opt  out 
notice,  if  applicable  (see  12  CFR 
716.7(a)(l)(iii))  prior  to  disclosing 
nonpublic  personal  information  to 
certain  nonaffiliated  third  parties.  If  a 
credit  union  wishes  to  disclose 
information  in  a  way  that  is  inconsistent 
with  the  notices  previously  given  to  a 
consumer,  the  credit  union  must 
provide  consumers  with  revised  notices. 
12  CFR  716.8(c)). 

This  proposed  regulation  contains 
consumer  reporting  requirements.  In 
order  for  consumers  to  invoke  their  right 
to  opt  out,  they  must  respond  to  the 
credit  union's  opt  out  notice.  12  CFR 
716.7(a)(2),  {3)(i),  and  (c).  The  consumer 
has  the  right  to  change  or  update  their 
opt  out  status  with  the  credit  union  at 
any  time.  12  CFR  716.8(d)  and  (e). 

NCUA  requests  public  comment  on 
all  aspects  of  the  collections  of 
information  contained  in  this  proposed 
rule,  including  consumer  responses  to 
the  opt  out  notice  and  consumer 
changes  to  their  opt  out  status  with  a 
credit  union.  In  light  of  the  uncertainty 
regarding  what  credit  unions  will  do  to 
comply  with  the  opt  out  requirements 


and  how  consumers  will  react,  NCUA 
estimates  a  nominal  burden  stemming 
from  consumer  responses  of  one  hour 
per  credit  union,  and  will  revisit  this 
estimate  in  light  of  the  comments  NCUA 
receives. 

NCUA  will  submit  the  collection  of 
information  requirements  contained  in 
the  regulation  to  the  OMB  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  44  U.S.C.  3507.  The  NCUA  will 
use  any  comments  received  to  develop 
its  new  biu-den  estimates.  Comments  on 
the  collections  of  information  should  be 
sent  to  Office  of  Management  and 
Budget,  Reports  Management  Branch, 
New  Executive  Office  Building,  Room 
10202,  Washington,  DC  20503; 
Attention:  Alex  T.  Hunt.  Desk  Officer 
for  NCUA.  Please  send  NCUA  a  copy  of 
any  comments  you  submit  to  OMB. 

The  likely  respondents  are  federally- 
insured  credit  unions. 

Estimated  number  of  respondents: 
10,627. 

Estimated  average  annual  burden 
hours  per  respondent:  45  hours. 

Estimated  total  annual  disclosure  and 
recordkeeping  burden:  478,215. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  either  to  prepare  an 
initial  regulatory  flexibility  analysis 
(IRFA)  with  this  proposed  rule  or  certify 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  For  purposes  of  the  Regulatory 
Flexibility  Act  and  in  accordance  with 
NCUA's  authority  under  5  U.S.C.  601(4), 
NCUA  has  determined  that  small  credit 
unions  are  those  with  less  than  one 
million  dollars  in  assets.  See  12  CFR 
791.8(a).  NCUA  cannot  at  this  time 
determine  whether  the  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
credit  unions.  Therefore,  NCUA 
includes  the  following  IRFA. 

The  supplementary  material  above 
contains  a  description  of  the  reasons 
why  NCUA  is  considering  action  and  a 
statement  of  the  objectives  of,  and  legal 
basis  for,  the  proposed  rule.  NCUA's 
proposed  rule  will  apply  to 
approximately  1,626  small  credit 
unions,  out  of  a  total  of  approximately 
10,627  federally-insured  credit  unions. 

Overlap  with  other  federal  rules. 
While  the  scope  of  the  proposed 
regulation  (pursuant  to  the  GLB  Act)  is 
unique,  it  may,  in  certain 
circumstances,  overlap  with  the 
following  statutes  and  regulations: 

1.  The  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(d)(2))  requires  a  credit 
union  that  (i)  does  not  want  to  be 
treated  as  a  consumer  reporting  agency 


and  (ii)  desires  to  share  certain 
consumer  information  (that  is, 
application  or  credit  report  information) 
with  its  affiliates,  to  provide  the 
consumer  with  a  clear  and  conspicuous 
notice  and  an  opportunity  to  opt  out  of 
such  information  sharing. 

2.  At  the  time  a  consumer  contracts 
for  an  electronic  fund  transfer  service, 
the  Electronic  Funds  Transfer  Act  (15 
U.S.C.  1693c(a)(9))  requires  the  credit 
union  to  disclose  the  terms  and 
conditions  of  the  transfer,  including 
under  what  circumstances  the  credit 
union  will  in  the  ordinary  course  of 
business  disclose  information 
concerning  the  consumer's  account  to 
third  persons. 

3.  Tne  recently  proposed  Department 
of  Health  and  Human  Services 
regulations  that  implement  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (42  U.S.C. 
3120d-l  et  seq.)  would,  if  adopted  in 
final  form,  limit  the  circumstances 
under  which  medical  information  may 
be  disclosed.  64  FR  59918  (Nov.  3, 
1999). 

4.  The  Children's  Online  Privacy 
Protection  Act  of  1998  (15  U.S.C.  6502) 
(imder  which  the  NCUA  must  enforce 
the  Federal  Trade  Commission's 
implementing  regulations)  generally 
requires  online  service  operators 
collecting  personal  information  from  a 
child  to  obtain  parental  consent  and 
post  a  privacy  notice  on  the  web  site. 

New  compliance  requirements.  The 
proposed  rule  contains  new  compliance 
requirements  for  credit  unions,  most  of 
which  are  required  by  the  GLB  Act.  The 
credit  unions  will  be  required  to  prepare 
notices  of  their  privacy  policies  and 
practices  and  provide  those  notices  to 
consumers  as  the  rule  specifies.  Credit 
unions  that  disclose  nonpublic  personal 
information  about  consumers  to 
nonaffiliated  third  parties  will  be 
required  to  provide  opt  out  notices  to 
consumers  as  well  as  a  reasonable 
opportunity  to  opt  out  of  certain 
disclosures.  Credit  unions  will  have  to 
develop  systems  for  keeping  track  of 
consumers'  opt  out  directions.  Some 
credit  unions,  particularly  those  that 
decide  to  disclose  nonpublic 
information  about  consumers  to 
nonaffiliated  third  parties,  will  likely 
need  the  advice  of  legal  counsel  to 
ensure  that  they  comply  with  the  rule, 
and  may  also  require  computer 
programming  changes  and  additional 
staff  training.  NCUA  does  not  have  a 
practicable  or  reliable  basis  for 
quantifying  the  costs  of  the  proposed 
rule  or  any  alternatives,  but  seeks 
comment  on  the  potential  costs. 

Exemptions  for  small  credit  unions. 
NCUA  seeks  comment  on  whether  the 
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requirements  of  the  Act  and  this  rule 
will  create  additior  al  burden  for  small 
credit  unions,  parti  :ularly  those  that 
disclose  nonpublic  personal  information 
about  consumers  tc  nonaffiliated  third 
parties.  The  rule  ap  plies  to  all  federally- 
insured  credit  unions,  regardless  of  size. 
The  Act  does  not  p  ovide  NCUA  with 
the  authority  to  exe  mpt  a  small  credit 
union  from  the  reqi  lirement  to  provide 
a  notice  of  its  priva  :y  policies  and 
practices  to  a  coiisi  mer  with  whom  it 
establishes  a  memb  er  or  nonmember 
customer  relations)  ip.  Although  NCUA 
could  exempt  smal  credit  unions  from 
providing  a  notice  ind  opportunity  for 
consumers  to  opt  o  at  of  certain 
information  discloi  ures,  NCUA  does  not 
believe  that  such  aj  i  exemption  would 
be  appropriate,  givi  sn  the  purpose  of  the 
Act  to  protect  the  c  anfidentiality  and 
security  of  nonpub  ic  personal 
information  about  ( :onsumers.  NCUA 
believes  that  the  bi  rden  is  relatively 
small  for  credit  uni  ons  that  do  not 
disclose  nonpublic  personal  information 
about  consumers  tc  nonaffiliated  third 
parties.  These  cred  t  unions  may 
provide  relatively  i  imple  initial  and 
annual  notices  to  c  jnsumers  with  whom 
they  establish  men  ber  or  norunember 
customer  relations!  lips. 

NCUA  recognize ;  that  the 
Congressional  Con  erees  on  the  Act 
wished  to  ensure  tl  lat  smaller  financial 
institutions  are  not  placed  at  a 
competitive  disadv  antage  by  a  statutory 
regime  that  permit:  certain  information 
to  be  shared  freely  within  an  affiliate 
structure  while  lin  iting  the  ability  to 
share  that  same  inl  armation  with 
nonaffiliated  third  parties.  The 
Conferees  stated  th  it,  in  prescribing 
regulations,  the  fee  eral  regulatory 
agencies  should  ta  :e  into  consideration 
any  adverse  comp<  titive  effects  upon 
small  commercial  )anks,  thrifts,  and 
credit  unions.  SeeH.R.  Conf.  Rep.  No. 
106-434.  at  173  (1'  199).  At  this  time,  it 
is  not  clear  if  infor  nation-sharing 


among  affiliates  in 
entities  will  place 


large  institutional 
imall  credit  imions  at 


a  disadvantage.  NC  UA  believes  that 


further  experience 


Executive  Order 
independent  regul  at 
consider  the  impa  :t 
actions  on  state  an  d 
adherence  to  fundamental 


under  the  regulation 


would  be  appropri  ite  before  considering 
any  exemptions  in  this  area  for  small 
credit  unions. 

NCUA  requests  i  :omment  on  the 
burdens  associatec  with  the  proposed 
rule  and  whether  i  ny  exemptions  for 
small  credit  unionp  would  be 
appropriate. 

C.  Executive  Ordek  13132 


13132  encourages 
ory  agencies  to 
of  their  regulatory 
local  interests.  In 
federalism 


principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  proposed 
rule,  if  adopted,  will  apply  to  all 
federally- insured  credit  unions,  but  it 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Section 
507  of  the  GLB  Act  states  that  state  law 
may  provide  greater  consumer 
protections  than  this  proposed  rule.  In 
that  event,  federal  law  would  not 
preempt  state  law.  NCUA  has 
determined  the  proposed  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
Executive  order. 

D.  The  Treasury  and  General 
Government  Appropriations  Act,  1999 — 
Assessment  of  Federal  Regulations  and 
Policies  on  Families 

NCUA  has  determined  that  the 
proposed  rule  will  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 

rv.  Agency  Regulatory  Goal 

NCUA's  goal  is  clear,  understandable 
regulations  that  impose  minimal 
regulatory  burden.  We  request  your 
comments  on  whether  the  proposed 
amendment  is  understandable  and 
minimally  intrusive  if  implemented  as 
proposed. 

List  of  Subjects 

12  CFR  Part  716 

Consumer  protection.  Credit  unions. 
Privacy,  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  741 

Bank  deposit  insurance.  Credit 
Unions,  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  February-  24,  2000. 

Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  12  CFR 
chapter  VII  be  amended  by  adding  a 
new  part  716  to  read  as  follows: 

PART  716— PRIVACY  OF  CONSUMER 
FINANCIAL  INFORMATION 

Sec. 

716.1  Purpose  and  scope. 

716.2  Rule  of  consU-uction. 

716.3  Definitions. 


716.4  Initial  notice  to  consumers  of  privacy 
policies  and  practices  required. 

716.5  Annual  notice  to  customers  required. 

716.6  Information  to  be  included  in  initial 
and  annual  notices  of  privacy  policies 
and  practices. 

716.7  Limitation  on  disclosure  of  nonpublic 
personal  information  about  consumers  to 
nonaffiliated  third  parties. 

716.8  Form  and  method  of  providing  opt 
out  notice  to  consumers. 

716.9  Exception  to  opt  out  requirements  for 
service  providers  and  joint  marketing. 

716.10  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and 
servicing  transactions. 

716.11  Other  exceptions  to  notice  and  opt 
out  requirements. 

716.12  Limits  on  redisclosure  and  reuse  of 
information. 

716.13  Limits  on  sharing  of  account  number 
information  for  marketing  purposes. 

716.14  Protection  of  Fair  Credit  Reporting 
Act. 

716.15  Relation  to  state  laws. 

716.16  Effective  date;  transition  rule. 

Authority:  15  U.S.C.  6801  et  seq.,  12  U.S.C. 
1751  et  seq. 

§  71 6.1    Purpose  and  scope. 

(a)  Purpose.  This  part  governs  the 
treatment  of  nonpublic  personal 
information  about  consumers  by  the 
credit  imions  listed  in  paragraph  (b)  of 
this  section.  This  part: 

(1)  Requires  a  credit  union  to  provide 
notice  to  consumers  about  its  privacy 
policies  and  practices; 

(2)  Describes  the  conditions  under 
which  a  credit  union  may  disclose 
nonpublic  personal  information  about 
consumers  to  nonaffiliated  third  parties; 
and 

(3)  Provides  a  method  for  consumers 
to  prevent  a  credit  union  from 
disclosing  that  information  to 
nonaffiliated  third  parties  by  "opting 
out"  of  that  disclosure,  subject  to  the 
exceptions  in  §§  716.9,  716.10,  716.11. 

(b)  Scope.  The  rules  in  this  part  apply 
only  to  nonpublic  personal  information 
about  individuals  who  obtain  financial 
products  or  services  for  personal,  family 
or  household  pmposes.  This  part  does 
not  apply  to  information  about 
companies  or  about  individuals  who 
obtain  financial  products  or  services  for 
business  purposes.  This  part  applies  to 
federally-insured  credit  unions.  This 
part  refers  to  a  federally-insured  credit 
union  as  "you"  or  "the  credit  union." 

§  71 6.2    Rule  of  construction. 

The  examples  in  this  part  are  not 
exclusive.  Compliance  with  an  example, 
to  the  extent  applicable,  constitutes 
compliance  with  this  part. 

§716.3    Definitions. 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 
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(a)(1)  Affiliate  means  any  company 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  another 
company. 

(2)  Examples,  (i)  An  affiliate  of  a 
federal  credit  union  is  a  credit  union 
service  organization  (CUSO),  as 
provided  in  12  CFR  part  712,  that  is 
controlled  by  the  federal  credit  union. 

(ii)  An  affiliate  of  a  federally-insured 
state-chartered  credit  union  is  a 
company  that  is  controlled  by  the  credit 
union. 

(b)(1)  Clear  and  conspicuous  means 
that  a  notice  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  the 
notice. 

(2)  Examples,  (i)  You  make  your 
notice  reasonably  understandable  if  you: 

(A)  Present  the  information  contained 
in  the  notice  in  clear,  concise  sentences, 
paragraphs  and  sections; 

(B)  Use  short  explanatory  sentences 
and  bullet  lists,  whenever  possible; 

(C)  Use  definite,  concrete,  everyday 
words  and  active  voice,  whenever 
possible; 

(D)  Avoid  multiple  negatives; 

(E)  Avoid  legal  and  highly  technical 
business  terminology;  and 

(F)  Avoid  boilerplate  explanations 
that  are  imprecise  and  readily  subject  to 
different  interpretations. 

(ii)  You  design  your  notice  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  it  if,  to 
the  extent  applicable,  you: 

(A)  Use  a  plain-language  heading  to 
call  attention  to  the  notice; 

(B)  Use  a  typeface  and  type  size  that 
are  easy  to  read;  and 

(C)  Provide  wide  margins  and  ample 
line  spacing. 

(iii)  If  you  provide  a  notice  on  the 
same  form  as  another  notice  or  other 
document,  you  design  your  notice  to 
call  attention  to  the  nature  and 
significance  of  the  information 
contained  in  the  notice  if  you  use: 

(A)  Larger  type  size(s),  boldface  or 
italics  in  the  text; 

(B)  Wider  margins  and  line  spacing  in 
the  notice;  or 

(C)  Shading  or  sidebars  to  highlight 
the  notice,  whenever  possible. 

(c)  Collect  means  to  obtain 
information  that  is  organized  or 
retrievable  on  a  personally  identifiable 
basis,  irrespective  of  the  source  of  the 
underlying  information. 

(d)  Company  means  any  corporation, 
limited  liability  company,  business 
trust,  general  or  limited  partnership, 
association  or  similar  organization. 

(e)(1)  Consumer  means  an  individual 
who  obtains  or  has  obtained  a  financial 
product  or  service  from  you,  that  is  to 


be  used  primarily  for  personal,  family  or 
household  purposes,  and  that 
individual's  legal  representative. 

(2)  Examples,  (i)  An  individual  who 
provides  nonpublic  personal 
information  to  you  in  connection  with 
obtaining  or  seeking  to  obtain  credit 
union  membership  is  your  consumer 
regardless  of  whether  you  establish  a 
member  relationship. 

(ii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  connection  with  using  your  ATM  is 
your  consumer. 

(iii)  An  individual  is  not  your 
consumer  solely  because  you  process 
information  about  the  individual  on 
behalf  of  a  financial  institution  that 
extends  credit  to  the  individual. 

(f)  Consumer  reporting  agency  has  the 
same  meaning  as  in  section  603(f)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)). 

(g)  Control  of  a  company  means: 

(1)  Ownership,  control,  or  power  to 
vote  25  percent  or  more  of  the 
outstanding  shares  of  any  class  of  voting 
security  of  the  company,  directly  or 
indirectly,  or  acting  through  one  or 
more  other  persons; 

(2)  Control  in  any  manner  over  the 
election  of  a  majority  of  the  directors, 
trustees  or  general  partners  (or 
individuals  exercising  similar  functions) 
of  the  company;  or 

(3)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influence  over 
the  management  or  policies  of  the 
company,  as  determined  by  the  National 
Credit  Union  Administration.  With 
respect  to  state-chartered  credit  unions, 
NCUA  will  consult  with  the  appropriate 
state  regulator  prior  to  making  its 
determination. 

(h)  Credit  union  means  a  federal  or 
state-chartered  credit  union  that  the 
National  Credit  Union  Share  Insurance 
Fund  insures. 

(i)  Customer  means  a  consumer  who 
has  a  customer  relationship  with  you. 

(j)(l)  Customer  relationship  means  a 
continuing  relationship  between  a 
consumer  and  you  under  which  you 
provide  one  or  more  financial  products 
or  services  to  the  consumer  that  are  to 
be  used  primarily  for  personal,  family  or 
household  purposes. 

(2)  Examples,  (i)  A  consumer  has  a 
customer  relationship  with  you  if  the 
consumer: 

(A)  Is  your  member; 

(B)  Is  a  nonmember  who  has  a  share, 
share  draft,  or  credit  card  account  with 
you  jointly  with  a  member; 

(C)  Is  a  nonmember  who  has  a  loan 
that  you  own  or  service; 

(D)  Is  a  nonmember  who  has  an 
account  with  you  and  you  are  a  credit 
union  that  has  been  designated  as  a  low- 
income  credit  union; 


(E)  Is  a  nonmember  who  has  an 
account  in  a  federally-insured  state- 
chartered  credit  union  pursuant  to  state 
law. 

(ii)  A  consumer  does  not,  however, 
have  a  customer  relationship  with  you 
if  the  consumer  is  a  nonmember  and: 

(A)  The  consumer  only  obtains  a 
financial  product  or  service  in  an 
isolated  transaction,  such  as 
withdrawing  cash  from  your  ATM  or 
purchasing  travelers  checks;  or 

(B)  You  sell  the  consumer's  loan  and 
do  not  retain  the  rights  to  service  that 
loan. 

(k)(l)  Financial  institution  means  any 
institution  the  business  of  which  is 
engaging  in  activities  that  are  financial 
in  nature  or  incidental  to  such  financial 
activity  as  described  in  section  4(k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843(k)). 

(2)  Financial  institution  does  not 
include: 

(i)  Any  person  or  entity  with  respect 
to  any  financial  activity  that  is  subject 
to  the  jurisdiction  of  the  Commodity 
Futures  Trading  Commission  under  the 
Commodity  Exchange  Act  (7  U.S.C.  1  et 
sea.); 

(ii)  The  Federal  Agricultural  Mortgage 
Corporation  or  any  entity  chartered  and 
operating  under  the  Farm  Credit  Act  of 
1971  (12  U.S.C.  20ai  et  seq.);  or 

(iii)  Institutions  chartered  by  Congress 
specifically  to  engage  in  securitizations, 
secondary  market  sales  (including  sales 
of  servicing  rights)  or  similar 
transactions  related  to  a  transaction  of  a 
consumer,  as  long  as  such  institutions 
do  not  sell  or  transfer  nonpublic 
personal  information  to  a  nonaffiliated 
third  party. 

(1)(1)  Financial  product  or  service 
means  any  product  or  service  that  a 
financial  holding  company  could  offer 
by  engaging  in  an  activity  that  is 
financial  in  nature  or  incidental  to  such 
a  financial  activity  under  section  4(k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843(k)). 

(2)  Financial  service  includes  your 
evaluation,  brokerage  or  distribution  of 
information  that  you  collect  in 
connection  with  a  request  or  an 
application  from  a  consumer  for  a 
financial  product  or  service. 

(m)  Government  regulator  means- 

(1)  The  National  Credit  Union 
Administration  Board; 

(2)  The  Board  of  Governors  of  the 
Federal  Reserve  System; 

(3)  The  Office  of  the  Comptroller  of 
the  Currency; 

(4)  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(5)  The  Director  of  the  Office  of  Thrift 
Supervision; 

(6)  The  Securities  and  Exchange 
Commission: 
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of  the  Treasury, 
.S.C.  Chapter  53, 
(Recdrds  and  Reports  on 
Instrumepts  and  Transactions) 
er  21  (Financial 


or 


ipi 


tiat 


(7)  The  Secretar>' 
with  respect  to  31 
Subchapter  II 
Monetary 

and  12U.S.C.  Chapt 
Recordkeeping); 

(8)  A  state  insurance 
respect  to  any  pers(  m 
insurance  authorit\ 
engaged  in  providi 

(9)  The  Federal  Tirade 
(n)  Nonaffiliated 

any  person  except: 

(1)  Your  affiliate 

(2)  A  person  em 
and  any  company 
affiliate.  The  other 
employs  the  persor 
nonaffiliated  third 

(o)(l)  Nonpublic 
means: 

(i)  Personally 
information;  and 

(ii)  Any  list,  dest^ipt 
grouping  of 
available  information 
them)  that  is  derive 
personally  identifi4bl 
information. 

(2)  Nonpublic  personal 
does  not  include 
other  grouping  of 
publicly  available 
pertaining  to  them)|that 
without  using  any 
identifiable  financi  il 

(3)  Example.  Nor  publ 
information  includps 
individuals'  street 
telephone  numbers 
any  information 
you  on  an  applicati  on 
product  or  service. 

(p)(l)  Personally 
information  means 

(i)  Provided  by  a 
obtain  a  financial 
from  you; 

(ii)  Resulting 
involving  a  financi  il 
between  you  and  a 

(iii)  You  otherwife 


authority,  with 
domiciled  in  that 
s  state  that  is 
insurance;  and 
Commission. 
third  party  means 


oyed  jointly  by  you 

is  not  your 
ompany  that  jointly 
would  still  be  a 
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oersonal  information 


ide  itifiable  financial 
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consumer  m 
a  financial  product 
consumer,  other 
information. 

(2)  Examples,  (i) 
identifiable  financi 
includes: 

(A)  Information  i 
to  you  on  an  appli(Jation 
loan,  credit  card 
financial  product 
among  other  thing 
information; 

(B)  Account  balance 
payment  history, 
credit  or  debit  care 
information; 


ion  or  other 
(and  publicly 

pertaining  to 

using  any 

e  financial 


information 
list,  description,  or 
c  )nsumers  (and 
ipformation 

is  derived 
)ersonally 
information. 

ic  personal 
any  list  of 
1  iddresses  and 
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provide  to 
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CO  isumers 


identifiable  financial 
any  information: 
consumer  to  you  to 
p  roduct  or  service 


any  transaction 
product  or  service 
consumer;  or 
obtain  about  a 
connettion  with  providing 
or  service  to  that 
publicly  available 


Personally 
il  information 

consumer  provides 
to  obtain  a 
i4surance  or  other 
service,  including, 
medical 
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information, 
■erdraft  history,  and 
purchase 


(C)  The  fact  that  an  individual  is  or 
has  been  one  of  your  customers  or  has 
obtained  a  financial  product  or  service 
fi-om  you,  unless  that  fact  is  derived 
using  only  publicly  available 
information,  such  as  government  real 
estate  records  or  bankruptcy  records; 

(D)  Other  information  about  your 
consumer  if  it  is  disclosed  in  a  manner 
that  indicates  the  individual  is  or  has 
been  your  consumer; 

(E)  Any  information  provided  by  a 
consmner  or  otherwise  obtained  by  you 
or  your  agent  in  connection  with 
collecting  on  a  loan  or  servicing  a  loan; 
and 

(F)  Information  from  a  consumer 
report. 

(ii)  Personally  identifiable  financial 
information  does  not  include  a  list  of 
names  and  addresses  of  customers  of  an 
entity  that  is  not  a  financial  institution. 

{q)(l)  Publicly  available  information 
means  any  information  lawfully  made 
available  to  the  general  public  obtained 
from: 

(i)  Federal,  state  or  local  government 
records; 

(ii)  Widely  distributed  media;  or 

(iii)  Disclosures  to  the  general  public 
required  to  be  made  by  federal,  state  or 
local  law. 

(2)  Examples. 

(i)  Government  records.  Publicly 
available  information  contained  in 
government  records  includes 
information  contained  in  government 
real  estate  records  and  security  interest 
filings. 

(ii)  Widely  distributed  media.  Publicly 
available  information  from  widely 
distributed  media  includes  information 
from  a  telephone  book,  a  television  or 
radio  program,  a  newspaper  or  an 
Internet  site  that  is  available  to  the 
general  public  without  requiring  a 
password  or  similar  restriction. 

(r)  You  means  a  federally-insured 
credit  union. 

§  71 6.4    Initial  notice  to  consumers  of 
privacy  policies  and  practices  required. 

(a)  When  initial  notice  is  required. 
You  must  provide  a  clear  and 
conspicuous  notice  that  accurately 
reflects  your  privacy  policies  and 
practices  to: 

(1)  An  individual  who  becomes  your 
customer,  prior  to  the  time  that  you 
establish  a  customer  relationship, 
except  as  provided  in  paragraph  (d)(2) 
of  this  section;  and 

(2)  A  consumer,  prior  to  the  time  that 
you  disclose  any  nonpublic  personal 
information  about  the  consumer  to  any 
nonaffiliated  third  party,  if  you  make 
such  a  disclosure  other  than  as 
authorized  by  §§  716.10  and  716.11. 

(b)  When  initial  notice  to  a  consumer 
is  not  required.  You  are  not  required  to 


provide  an  initial  notice  to  a  consumer 
under  ptiragraph  (a)(2)  of  this  section  if: 

(1)  You  do  not  disclose  any  nonpublic 
personal  information  about  the 
consumer  to  any  nonaffiliated  third 
party,  other  than  as  authorized  by 
§§716.10  and  716.11;  and 

(2)  You  do  not  have  a  member  or 
nonmember  customer  relationship  with 
the  consimier. 

(c)  When  you  establish  a  customer 
relationship. 

(1)  General  rule.  You  establish  a 
customer  relationship  at  the  time  you 
and  the  consumer  enter  into  a 
continuing  relationship. 

(2)  Examples.  You  establish  a 
customer  relationship  when  the 
consumer: 

(i)  Becomes  your  member; 

(ii)  Is  a  nonmember  emd  opens  a  credit 
card  account  with  you  jointly  with  a 
member  under  your  procedures; 

(iii)  Is  a  nonmember  and  executes  the 
contract  to  open  a  share  or  share  draft 
account  with  you  or  obtain  credit  from 
you,  jointly  with  a  member; 

(iv)  Is  a  normiember  and  opens  an 
account  with  you  and  you  are  a  credit 
union  designated  as  a  low-income  credit 
union; 

(v)  Is  a  nonmember  and  opens  an 
account  with  you  pursuant  to  state  law 
and  you  are  a  state-chartered  credit 
union. 

(d)  How  to  provide  notice. 

(1)  General  Rule.  You  must  provide 
the  privacy  notice  required  by 
paragraph  (a)  of  this  section  so  that  each 
consumer  can  reasonably  be  expected  to 
receive  actual  notice  in  writing  or,  if  the 
consumer  agrees,  in  electronic  form. 

(2)  Exceptions  to  allow  subsequent 
delivery  of  notice.  You  may  provide  the 
initial  notice  required  by  paragraph 
(a)(1)  of  this  section  within  a  reasonable 
time  after  you  establish  a  customer 
relationship  if: 

(i)  You  purchase  a  loan  from  another 
financial  institution  and  the  customer  of 
that  loan  does  not  have  a  choice  about 
your  purchase;  or 

(ii)  You  and  the  consumer  orally  agree 
to  enter  into  a  customer  relationship 
and  the  consumer  agrees  to  receive  the 
notice  thereafter. 

(3)  Oral  description  of  notice 
insufficient.  You  may  not  provide  the 
initial  notice  required  by  paragraph  (a) 
of  this  section  solely  by  orally 
explaining  your  privacy  policies  and 
practices  in  person  or  over  the 
telephone. 

(4)  Retention  or  accessibility  of  initial 
notice  for  members  and  nonmember 
customers.  For  customers  only,  you 
must  provide  the  initial  notice  required 
by  paragraph  {a)(l)  of  this  section  so 
that  it  can  be  retained  or  obtained  at  a 
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later  time  by  the  customer,  in  a  written 
form  or,  if  the  customer  agrees,  in 
electronic  form. 

(5)  Examples,  (i)  You  may  reasonably 
expect  that  a  consumer  will  receive 
actual  notice  of  your  privacy  policies 
and  practices  if  you: 

(A)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  consumer; 

(B)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
consumer; 

(C)  For  the  consumer  who  conducts 
transactions  electronically,  post  the 
notice  on  the  electronic  site  and  require 
the  consumer  to  acknowledge  receipt  of 
the  notice  as  a  necessary  step  to 
obtaining  a  particular  financial  product 
or  service; 

(D)  For  an  isolated  transaction  with 
the  consumer,  such  as  an  ATM 
transaction,  post  the  notice  on  the  ATM 
screen  and  require  the  consumer  to 
acknowledge  receipt  of  the  notice  as  a 
necessary  step  to  obtaining  the 
particular  financial  product  or  service. 

(ii)  You  may  not,  however,  reasonably 
expect  that  a  consumer  will  receive 
actual  notice  of  your  privacy  policies 
and  practices  if  you: 

(A)  Only  post  a  sign  in  your  branch 
or  office  or  generally  publish 
advertisements  of  your  privacy  policies 
and  practices; 

(B)  Send  the  notice  via  electronic  mail 
to  a  consumer  who  obtains  a  financial 
product  or  service  with  you  in  person  or 
through  the  mail  and  who  does  not 
agree  to  receive  the  notice 
electronically. 

(iii)  You  provide  the  initial  privacy 
notice  to  the  customer  so  that  it  can  be 
retained  or  obtained  at  a  later  time  if 
you: 

(A)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  customer; 

(B)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
customer  upon  request  of  the  customer; 

(C)  Maintain  the  notice  on  a  web  site 
(or  a  link  to  another  web  site)  for  the 
customer  who  obtains  a  financial 
product  or  service  electronically  and 
who  agrees  to  receive  the  notice 
electronically. 

§  71 6.5    Annual  notice  to  customers 
required. 

(a)  General  rule.  You  musf  provide  a 
clear  and  conspicuous  notice  to 
customers  that  accurately  reflects  your 
privacy  policies  and  practices  not  less 
than  annually  during  the  continuation 
of  the  customer  relationship.  Annually 
means  at  least  once  in  any  period  of 
twelve  consecutive  months  during 
which  that  relationship  exists. 

(b)  How  to  provide  notice.  You  must 
provide  the  annual  notice  required  by 


paragraph  (a)  of  this  section  to  a 
customer  using  a  means  permitted  for 
providing  the  initial  notice  to  that 
customer  under  §  716.4(d). 

{c)(l)  Termination  of  member  or 
nonmember  customer  relationship.  You 
are  not  required  to  provide  an  annual 
notice  to  an  individual  with  whom  you 
no  longer  have  a  continuing 
relationship. 

(2)  Examples.  You  no  longer  have  a 
continuing  relationship  with  an 
individual  if: 

(i)  the  individual  is  no  longer  your 
member  and  is  not  a  nonmember 
customer; 

(ii)  In  the  case  of  a  noiunember's  share 
or  share  draft  account,  the  account  is 
dormant  under  the  credit  union's 
policies; 

(iii)  In  the  case  of  a  nonmember's 
closed-end  loan,  the  loan  is  paid  in  full, 
you  charge  off  the  loan,  or  you  sell  the 
loan  without  retaining  servicing  rights; 

(iv)  In  the  case  of  a  credit  card 
relationship  or  other  open-end  credit 
relationship  with  a  nonmember,  you  no 
longer  provide  any  statements  or  notices 
to  the  nonmember  concerning  that 
relationship  or  you  sell  the  credit  card 
receivables  without  retaining  servicing 
rights;  or 

(v)  For  other  types  of  relationships 
with  nonmembers,  you  have  not 
communicated  with  the  nonmember 
about  the  relationship  for  a  period  of 
twelve  consecutive  months,  other  than 
to  provide  annual  notices  of  privacy 
policies  and  practices. 

§  716.6    Information  to  be  included  in  initial 
and  annual  notices  of  privacy  policies  and 
practices. 

(a)  General  rule.  The  initial  and 
annual  notices  about  your  privacy 
policies  and  practices  under  §§  716.4 
and  716.5  must  include  each  of  the 
following  items  of  information: 

(1)  The  categories  of  nonpublic 
personal  information  that  you  collect; 

(2)  The  categories  of  nonpublic 
personal  information  that  you  disclose; 

(3)  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal 
information,  other  than  those  parties  to 
whom  you  disclose  information  under 
§§716.10  and  716.11; 

(4)  The  categories  of  nonpublic 
personal  information  about  your  former 
customers  that  you  disclose  and  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  you  disclose  it, 
other  than  those  parties  to  whom  you 
disclose  information  under  §§  716.10 
and  716.11; 

(5)  If  you  disclose  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  under  §  716.9  (and  no  other 


exception  applies  to  that  disclosure),  a 
separate  description  of  the  categories  of 
information  you  disclose  and  the 
categories  of  third  parties  with  whom 
you  have  contracted; 

(6)  An  explanation  of  the  right  under 
§  716.8(a)  of  the  consumer  to  opt  out  of 
the  disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  methods  by  which 
the  consumer  may  exercise  that  right; 

(7)  Any  disclosures  that  you  ma!ke 
under  section  603(d)(2)(A){iii)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(d)(2)(A)(iii))  (i.e.,  notices 
regarding  the  ability  to  opt  out  of 
affiliate  information  sharing);  and 

(8)  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality, 
security  and  integrity  of  nonpublic 
personal  information. 

(b)  Description  of  nonaffiliated  third 
parties  subject  to  exceptions.  If  you 
disclose  nonpublic  personal  information 
about  a  consumer  to  third  parties  as 
authorized  under  §§  716.10  and  716.11, 
you  are  not  required  to  list  those 
exceptions  in  the  initial  or  annual 
privacy  notices  required  by  §§  716.4  and 
716.5.  When  describing  the  categories 
with  respect  to  those  parties,  you  are 
only  required  to  state  that  you  make 
disclosures  to  other  nonaffiliated  third 
parties  as  permitted  by  law. 

(c)  Future  disclosures.  Your  notice 
may  include: 

(i)  Categories  of  nonpublic  personal 
information  that  you  reserve  the  right  to 
disclose  in  the  future,  but  do  not 
currently  disclose;  and 

(2)  Categories  of  affiliates  or 
nonaffiliated  third  parties  to  whom  you 
reserve  the  right  in  the  future  to 
disclose,  but  to  whom  you  do  not 
currently  disclose,  nonpublic  personal 
information. 

(d)  Examples. 

(1)  Categories  of  nonpublic  personal 
information  that  you  collect.  You 
adequately  categorize  the  nonpublic 
personal  information  you  collect  if  you 
categorize  it  according  to  the  source  of 
the  information,  such  as  application 
information,  information  about 
transactions  (such  as  information 
regarding  your  share,  loan,  or  credit 
card  account),  and  credit  reports. 

(2)  Categories  of  nonpublic  personal 
information  you  disclose.  You 
adequately  categorize  nonpublic 
personal  information  you  disclose  if  you 
categorize  it  according  to  source,  and 
provide  a  few  illustrative  examples  of 
the  content  of  the  information.  These 
might  include  appHcation  information, 
such  as  assets  and  income;  identifying 
information,  such  as  name,  address,  and 
social  security  number;  and  transaction 
information,  such  as  information  about 
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account  balance,  pa  yment  history, 
counterparties  and  :redit  card  usage; 
and  information  from  credit  reports, 
such  as  a  consumer  s  creditworthiness 
and  credit  history.  '  fou  do  not 
adequately  categori  5e  the  information 
that  you  disclose  if  you  use  only  general 
terms,  such  as  trans  action  information 
about  the  consumei . 

(3)  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose.  You  adeqv  ately  categorize  the 
affiliates  and  nonaf  iliated  third  parties 
to  whom  you  disclcse  nonpublic 
personal  informatia  n  about  consumers  if 
you  identify  the  types  of  businesses  that 
they  engage  in.  Typ  ss  of  businesses  may 
be  described  by  general  terms  only  if 
you  use  a  few  illust  "ative  examples  of 
significant  lines  of  I  lusiness.  For 
example,  you  may  i  ise  the  term  financial 
products  or  service!  if  you  include 
appropriate  examples  of  significant 
lines  of  businesses,  such  as  mortgage 
lending,  life  insurai  ice,  or  securities 
brokerage.  You  also  may  categorize  the 
affiliates  and  nonaf  iliated  third  parties 
to  whom  you  disclc  se  nonpubUc 
personal  informatic  n  about  consumers 
using  more  detailec  categories. 

(4)  Simplified  not  ices.  If  you  do  not 
disclose,  and  do  no  intend  to  disclose, 
nonpublic  personal  information  to 
affiliates  or  nonaffiliated  third  parties, 
you  may  simply  sta  :e  that  fact,  in 
addition  to  the  info  -mation  you  must 
provide  under  parai;raphs  (a)(1), 
(a)(8)and  (b)  of  this  section. 

(5)  Confidentialit  r,  security  and 
integrity.  You  descr  be  your  policies  and 
practices  with  resp«  ct  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information  if  you 
explain  who  has  access  to  the 
information  and  th(  circumstances 
under  which  the  in  brmation  may  be 
accessed.  You  desci  ibe  your  policies 
and  practices  with  i  espect  to  protecting 
the  mtegrity  of  non  )ublic  personal 
information  if  you  ( xplain  measures  you 
take  to  protect  agaii  ist  reasonably 
anticipated  threats  )r  hazards.  You  are 
not  required  to  des(  ribe  technical 
information  about  t  le  safeguards  you 
use. 

§  71 6.7    Limitation  ofi  disclosure  of 
nonpublic  personal  ii|formation  about 
consumers  to  nonaffliated  third  parties. 


{a)(l)  Conditions 
Except  as  otherwise 
part,  you  may  not 
any  affiliate,  disci 
personal  informat 
to  a  nonaffiliated 

(i)  You  have  provided 
consumer  an  initial 
under  §  716.4; 


<  1 
io:  e 
tion 
third 


hr  disclosure. 
authorized  in  this 
irectly  or  through 
any  nonpublic 
about  a  consumer 
party  unless: 
to  the 
notice  as  required 


(ii)  You  have  provided  to  the 
consumer  an  opt  out  notice  as  required 
in  §716.8; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  the  time 
that  you  disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  Opt  out  definition.  Opt  out  means 
a  direction  by  the  consumer  that  you  not 
disclose  nonpublic  personal  information 
about  that  consumer  to  a  nonaffiliated 
third  party,  other  than  as  permitted  by 
§§716.9,  716.10  and  716.11. 

(3)  Examples  of  reasonable 
opportunity  to  opt  out. 

(i)  By  mail.  You  provide  a  consumer 
with  whom  you  have  a  customer 
relationship  with  a  reasonable 
opportunity  to  opt  out  if  you  mail  the 
notices  required  in  paragraph  (a)(l}  to 
this  section  to  the  consumer  and  allow 
the  consumer  a  reasonable  period  of 
time,  such  as  30  days,  to  opt  out. 

(ii)  Isolated  transaction  with 
consumer.  For  an  isolated  transaction, 
such  as  the  purchase  of  a  traveler's 
check  by  a  consumer,  you  provide  a 
reasonable  opportunity  to  opt  out  if  you 
provide  the  consumer  with  the  required 
notices  at  the  time  of  the  transaction 
and  request  that  the  consumer  decide, 
as  a  necessary  part  of  the  transaction, 
whether  to  opt  out  before  completing 
the  transaction. 

(b)  Application  of  opt  out  to  all 
consumers  and  all  nonpublic  personal 
information. 

(1)  This  section  applies  regardless  of 
whether  you  and  the  consumer  have 
established  a  customer  relationship. 

(2)  Unless  you  comply  with  this 
section,  you  may  not,  directly  or 
through  an  affiliate,  disclose  any 
nonpublic  personal  information  about  a 
consumer  that  you  have  collected, 
regardless  of  whether  you  collected  it 
before  or  after  receiving  the  direction  to 
opt  out  from  the  consumer. 

(c)  Partial  opt  out.  You  may  allow  a 
consumer  to  select  certain  nonpublic 
personal  information  or  certain 
nonaffiliated  third  parties  with  respect 
to  which  the  consumer  wishes  to  opt 
out. 

§  71 6.8    Form  and  method  of  providing  opt 
out  notice  to  consumers. 

(a)(1)  Form  of  opt  out  notice.  You 
must  provide  a  clear  and  conspicuous 
notice  to  each  of  your  consumers  that 
acciirately  explains  the  right  to  opt  out 
under  §  716.7(a)(1).  The  notice  must 
state: 

(i)  That  you  disclose  or  reserve  the 
right  to  disclose  nonpublic  personal 
information  about  your  consumer  to  a 
nonaffiliated  third  party; 


(ii)  That  the  consumer  has  the  right  to 
opt  out  of  that  disclosure;  and 

(iii)  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

(2)  Examples. 

(i)  You  provide  adequate  notice  that 
the  consumer  can  opt  out  of  the 
disclosure  of  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  if  you  identify  all  of  the  categories 
of  nonpublic  personal  information  that 
you  disclose  or  reserve  the  right  to 
disclose  to  nonaffiliated  third  parties  as 
described  in  §  716.6  and  state  that  the 
consumer  can  opt  out  of  the  disclosure 
of  that  information. 

(ii)  You  provide  a  reasonable  means  to 
exercise  an  opt  out  right  if  you: 

(A)  Designate  check-off  boxes  in  a 
prominent  position  on  the  relevant 
forms  with  the  opt  out  notice; 

(B)  Include  a  detachable,  pre- 
addressed  form  or  self-addressed, 
stamped  reply  form  together  with  the 
opt  out  notice;  or 

(C)  Provide  an  electronic  means  to  opt 
out,  such  as  a  form  that  can  be  sent  via 
electronic  mail  or  a  process  at  your  web 
site,  if  the  consumer  agrees  to  the 
electronic  delivery  of  information. 

(b)  How  to  provide  opt  out  notice. 

(1)  Delivery  of  notice.  You  must 
provide  the  opt  out  notice  required  by 
paragraph  (a)  of  this  section  in  a  manner 
so  that  each  consumer  can  reasonably  be 
expected  to  receive  actual  notice  in 
writing  or,  if  the  consumer  agrees,  in 
electronic  form.  If  you  and  the 
consumer  orally  agree  to  enter  into  a 
member  or  nonmember  customer 
relationship,  you  may  provide  the  opt 
out  notice  required  by  paragraph  (a)  of 
this  section  within  a  reasonable  time 
thereafter  if  the  consumer  agrees. 

(2)  Oral  description  of  opt  out  right 
insufficient.  You  may  not  provide  the 
opt  out  notice  solely  by  orally 
explaining,  either  in  person  or  over  the 
telephone,  the  right  of  the  consumer  to 
opt  out. 

(3)  Same  form  as  initial  notice 
permitted.  You  may  provide  the  opt  out 
notice  together  with  or  on  the  same 
written  or  electronic  form  as  the  initial 
notice  you  provide  in  accordance  with 
§716.4. 

(4)  Initial  notice  required  when  opt 
out  notice  delivered  subsequent  to 
initial  notice.  If  you  provide  the  opt  out 
notice  at  a  later  time  than  required  for 
the  initial  notice  in  accordance  with 

§  716.4,  you  must  also  include  a  copy  of 
the  initial  notice  in  writing  or,  if  the 
consumer  agrees,  in  an  electronic  form 
with  the  opt  out  notice. 

(c)  Notice  of  change  in  terms. 

(1)  General  rule.  Except  as  otherwise 
authorized  in  this  part,  you  must  not. 
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directly  or  through  any  affiliate,  disclose 
any  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  other  than  as  described  in 
the  initial  notice  that  you  provided  to 
the  consumer  under  §  716.4,  unless: 

(i)  You  have  provided  to  the 
consumer  a  revised  notice  that 
accurately  describes  your  policies  and 
practices; 

(ii)  You  have  provided  to  the 
consumer  a  new  opt  out  notice; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  the  time 
that  you  disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  How  to  provide  notice  of  change  in 
terms.  You  must  provide  the  revised 
notice  of  your  policies  and  practices  and 
opt  out  notice  to  a  consumer  using  the 
meems  permitted  for  providing  the 
initial  notice  and  opt  out  notice  to  that 
consumer  under  §  716.4(d)  or  §  716.8(b). 
respectively. 

(3)  Examples. 

(i)  Except  as  otherwise  permitted  by 
§§  716.9,  716.10  and  716.11,  a  change- 
in-terms  notice  is  required  if  you — 

(A)  Disclose  a  new  category  of 
nonpublic  personal  information  to  any 
nonaffiliated  third  party;  or 

(B)  Disclose  nonpublic  personal 
information  to  a  new  category  of 
nonaffiliated  third  party. 

(ii)  A  change-in-terms  notice  is  not 
required  if  you  disclose  nonpublic 
personal  information  to  a  new 
noneiffiliated  third  party  that  is 
adequately  described  by  your  prior 
notice. 

(d)  Continuing  right  to  opt  out.  A 
consumer  may  exercise  the  right  to  opt 
out  at  any  time,  and  you  must  comply 
with  the  consumer's  direction  promptly. 

(e)  Duration  of  consumer's  opt  out 
direction.  A  consumer's  direction  to  opt 
out  under  this  section  is  effective  until 
revoked  by  the  consumer  in  writing,  or 
if  the  consumer  has  agreed  to  accept 
notices  in  electronic  form. 

§  716.9    Exception  to  opt  out  requirements 
for  service  providers  and  joint  marketing. 

(a)  General  rule.  The  opt  out 
requirements  in  §§  716.7  and  716.8  do 
not  apply  when  you  provide  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  to  perform  services  for  you 
or  functions  on  your  behalf,  if  you: 

(1)  Provide  the  initial  notice  in 
accordance  with  §  716.4;  and 

(2)  Enter  into  a  contractual  agreement 
with  the  third  party  that — 

(i)  Requires  tne  third  party  to 
maintain  the  confidentiality  of  the 
information  to  at  least  the  same  extent 
that  you  must  maintain  that 
confidentiality  under  this  part;  and 


(ii)  Limits  the  third  party's  use  of 
information  you  disclose  solely  to  the 
purposes  for  which  the  information  is 
disclosed  or  as  otherwise  permitted  by 
§§  716.10  and  716.11  of  this  part. 

(b)  Service  may  include  joint 
marketing.  The  services  performed  for 
you  by  a  nonaffiliated  third  party  under 
paragraph  (a)  may  include  marketing  of 
your  own  products  or  services  or 
marketing  of  financial  products  or 
services  offered  pursuant  to  joint 
agreements  between  you  and  one  or 
more  financial  institutions. 

(c)  Definition  of  joint  agreement.  For 
purposes  of  this  section,  joint  agreement 
means  a  written  contract  pursuant  to 
which  you  and  one  or  more  financial 
institutions  jointly  offer,  endorse,  or 
sponsor  a  financial  product  or  service. 

§  71 6.1 0  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and  servicing 
transactions. 

(a)  Exceptions  for  processing 
transactions  at  consumer's  request.  The 
requirements  for  initial  notice  in 

§  716.4(a)(2),  the  opt  out  in  §§  716.7  and 
716.8  and  service  providers  and  joint 
marketing  in  §  716.9  do  not  apply  if  you 
disclose  nonpublic  personal 
information; 

(1)  As  necessary  to  effect,  admitlister, 
or  enforce  a  transaction  requested  or 
authorized  by  the  consumer; 

(2)  To  service  or  process  a  financial 
product  or  service  requested  or 
authorized  by  the  consumer; 

(3)  To  maintain  or  service  the 
consumer's  account  with  you,  or  with 
another  entity  as  part  of  a  private  label 
credit  card  program  or  other  extension 
of  credit  on  behalf  of  such  entity;  or 

(4)  In  connection  with  a  proposed  or 
actual  securitization,  secondary'  market 
sale  (including  sales  of  servicing  rights) 
or  similar  transaction  related  to  a 
transaction  of  the  consumer. 

(b)  Necessary  to  effect,  administer,  or 
enforce  a  transaction  means  that  the 
disclosure  is: 

(1)  Required,  or  is  one  of  the  lawrful 
or  appropriate  methods,  to  enforce  your 
rights  or  the  rights  of  other  persons 
engaged  in  canying  out  the  financial 
transaction  or  providing  the  product  or 
service;  or 

(2)  Required,  or  is  a  usual,  appropriate 
or  acceptable  method: 

(i)  To  carry  out  the  transaction  or  the 
product  or  service  business  of  which  the 
transaction  is  a  part,  and  record,  service 
or  maintain  the  consumer's  account  in 
the  ordinary  course  of  providing  the 
financial  service  or  financial  product; 

(ii)  To  administer  or  service  benefits 
or  claims  relating  to  the  trcmsaction  or 
the  product  or  service  business  of  which 
it  is  a  part; 


(iii)  To  provide  a  confirmation, 
statement  or  other  record  of  the 
transaction,  or  information  on  the  status 
or  value  of  the  financial  service  or 
financial  product  to  the  consumer  or  the 
consumer's  agent  or  broker; 

(iv)  To  accrue  or  recognize  incentives 
or  bonuses  associated  with  the 
transaction  that  are  provided  by  you  or 
any  other  party; 

(v)  To  underwrite  insurance  at  the 
consumer's  request  or  for  reinsurance 
purposes,  or  for  any  of  the  following 
purposes  as  they  relate  to  a  consumer's 
insurance:  Account  administration, 
reporting,  investigating,  or  preventing 
fraud  or  material  misrepresentation, 
processing  premium  pajTnents, 
processing  insurance  claims, 
administering  insurance  benefits 
(including  utilization  review  activities), 
participating  in  research  projects,  or  as 
otherwise  required  or  specifically 
permitted  by  federal  or  state  law; 

(vi)  In  cormection  with  settling  a 
transaction,  including: 

(A)  The  authorization,  billing, 
processing,  clearing,  transferring, 
reconciling  or  collection  of  amounts 
charged,  debited,  or  otherwise  paid 
using  a  debit,  credit  or  other  payment 
card,  check  or  account  number,  or  by 
other  pa\Tnent  means; 

(B)  The  transfer  of  receivables, 
accounts  or  interests  therein;  or 

(C)  The  audit  of  debit,  credit  or  other 
payment  information. 

§  716.1 1    Other  exceptions  to  notice  and 
opt  out  requirements. 

(a)  Exceptions  to  opt  out 
requirements.  The  requirements  for 
initial  notice  to  consumers  in 
§  716.4(a)(2),  the  opt  out  in  §§  716.7  and 
716.8  and  service  providers  and  joint 
marketing  in  §  716.9  do  not  apply  when 
you  disclose  nonpublic  personal 
information: 

(1 )  With  the  consent  or  at  the 
direction  of  the  consumer,  provided  that 
the  consumer  has  not  revoked  the 
consent  or  direction; 

(2)(i)  To  protect  the  confidentiality-  or 
security  of  your  records  pertaining  to 
the  consumer,  service,  product  or 
transaction; 

(ii)  To  protect  against  or  prevent 
actual  or  potential  fraud,  unauthorized 
transactions,  claims  or  other  liability; 

(iii)  For  required  institutional  risk 
control  or  for  resolving  consumer 
disputes  or  inquiries; 

(iv)  To  persons  holding  a  legal  or 
beneficial  interest  relating  to  the 
consumer;  or 

(v)  To  persons  acting  in  a  fiduciary-  or 
representative  capacity  on  behalf  of  the 
consumer; 

(3)  To  provide  information  to 
insurance  rate  advisory  organizations. 
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guaranty  funds  or 
that  are  rating  you, 
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government 
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examination,  com 
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§716.12    Limits  on  r^isclosure  and  reuse 
of  information. 

(a)  Limits  on  you  •  redisclosure  and 
reuse. 

(1)  Except  as  otherwise 
this  part,  if  you 
personal  informat 
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institution,  you  must 
through  an  affiliate 
information  to  any 
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(2)  You  may  use  nonpublic  personal 
information  about  a  consumer  that  you 
receive  from  a  nonaffiliated  financial 
institution  in  accordance  with  an 
exception  under  §§  716.9,  716.10  or 
716.11  only  for  the  purpose  of  that 
exception. 

(b)  Limits  on  redisclosure  and  the 
reuse  by  other  persons. 

(1)  Except  as  otherwise  provided  in 
this  part,  if  you  disclose  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party,  that  party 
must  not,  directly  or  through  an 
affiliate,  disclose  the  information  to  any 
other  person  that  is  not  affiliated  with 
either  the  third  party  or  you,  unless  the 
disclosure  would  be  lawful  if  you  made 
it  directly  to  such  other  person. 

(2)  A  nonaffiliated  third  party  may 
use  nonpublic  personal  information 
about  a  consumer  that  it  receives  ft-om 
you  in  accordance  with  an  exception 
under  §§  716.9,  716.10  or  716.11  only 
for  the  purpose  of  that  exception. 

§716.13    Limits  on  sharing  of  account 
number  information  for  marketing 
purposes. 

You  must  not,  directly  or  through  an 
affiliate,  disclose,  other  than  to  a 
consumer  reporting  agency,  an  account 
numbec  or  similar  form  of  access 
number  or  access  code  for  a  credit  card 
account,  share  account  or  transaction 
account  of  a  consumer  to  any 
nonaffiliated  third  party  for  use  in 
telemarketing,  direct  mail  marketing  or 
other  marketing  through  electronic  mail 
to  the  consumer. 

§  716.1 4    Protection  of  Fair  Credit 
Reporting  Act. 

Nothing  in  this  part  shall  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.), 
and  no  inference  shall  be  drawn  on  the 
basis  of  the  provisions  of  this  part 
regarding  whether  information  is 
transaction  or  experience  information 
under  section  603  of  that  Act. 

§  71 6.1 5    Relation  to  state  laws. 

(a)  In  general.  This  part  shall  not  be 
construed  as  superseding,  altering,  or 
affecting  any  statute,  regulation,  order  or 
interpretation  in  effect  in  any  state, 
except  to  the  extent  that  such  state 
statute,  regulation,  order  or 
interpretation  is  inconsistent  with  the 
provisions  of  this  part,  and  then  only  to 
the  extent  of  the  inconsistency. 

(b)  Greater  protection  under  state  law. 
For  purposes  of  this  section,  a  state 
statute,  regulation,  order  or 
interpretation  is  not  inconsistent  with 
the  provisions  of  this  part  if  the 
protection  such  statute,  regulation, 
order  or  interpretation  affords  any 


consimier  is  greater  than  the  protection 
provided  under  this  part,  as  determined 
by  the  Federal  Trade  Conunission,  after 
consultation  with  the  National  Credit 
Union  Administration,  on  the  Federal 
Trade  Commission's  own  motion  or 
upon  the  petition  of  any  interested 
party. 

§716.16    Effective  date;  transition  rule. 

(a)  Effective  date.  This  part  is  effective 
November  13,  2000. 

(b)  Notice  requirement  for  consumers 
who  were  your  members  or  nonmember 
customers  on  the  effective  date.  No  later 
than  thirty  days  after  the  effective  date 
of  this  part,  you  must  provide  an  initial 
notice,  as  required  by  §  716.4,  to 
consumers  who  were  your  members  or 
nonmember  customers  on  the  effective 
date  of  this  part. 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

1.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757,  1766,  and  1781- 
1790.  Section  741.4  is  also  authorized  by  31 
U.S.C.  3717. 

2.  Add  §  741.220  to  part  741  to  read 
as  follows: 

§  741 .220    Privacy  of  consumer  financial 
information. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  must 
adhere  to  the  requirements  stated  in  part 
716  of  this  chapter. 

[FR  Doc.  00^814  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  7535-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-SW-43-AD] 

Airworthiness  Directives;  Belt 
Helicopter  Textron  Canada  (BHTC) 
Model  222,  2228,  222U,  and  230 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  applicable  to  BHTC 
Model  222,  222B,  222U,  and  230 
helicopters.  This  proposal  would 
require  inspecting  each  flapping  bearing 
to  yoke  attachment  bolt  (bolt)  and 
replacing  each  bolt  that  shows  thread 
damage,  shank  wear,  or  corrosion 
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pitting  with  an  airworthy  boh.  This 
proposal  is  prompted  by  the  discovery 
of  a  fractured  bolt  during  a  post-flight 
inspection.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  a 
fracture  of  a  bolt,  failure  of  the  bearing 
and  yoke  interface,  and  subsequent  4oss 
of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  May  1,2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-43- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec 
JONILO,  telephone  (800)  463-3036,  fax 
(514)  433-0272.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Room  663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111,  telephone  (817) 222-5122, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  99-SW^3-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
BHTC  Model  222,  222B,  222U,  and  230 
helicopters.  Transport  Canada  advises 
that  an  inspection  revealed  a  fractured 
bolt  due  to  stress  corrosion.  Stress- 
corrosion  from  a  combination  of 
mechanical  wear,  fatigue,  and 
environmental  exposure  caused  the  bolt 
to  fail. 

BHTC  has  issued  Alert  Service 
Bulletins  (ASB's)  230-98-15,  222-98- 
83,  and  222U-98-54,  all  dated  October 
12,  1998,  which  specify  inspecting  the 
bolts  and  replacing  each  bolt  that  shows 
thread  damage,  shank  wear,  or  corrosion 
pitting  with  an  airworthy  bolt. 
Transport  Canada  classified  these  ASB's 
as  mandatory  and  issued  AD's  CF-99- 
12  and  CF-99-13,  both  dated  April  21. 
1999,  to  ensiu-e  the  continued 
airworthiness  of  these  helicopters  in 
Canada. 

These  helicopter  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  und^  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  these 
type  designs  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTC  Model  222, 
222B,  222U,  and  230  helicopters  of  the 
same  type  designs  registered  in  the 
United  States,  the  proposed  AD  would 
require  inspecting  the  bolts  and 
replacing  each  bolt  that  shows  thread 
damage,  shank  wear,  or  corrosion  with 
an  airworthy  bolt. 


The  FAA  estimates  that  101 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $20  per  bolt.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $20,200. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034 ^February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authorit\'  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  106(g},  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada:  Docket  No. 
99-SW-43-AD. 
Applicabilitv:  Model  222  helicopters,  serial 
number  (S/N)  47006  through  47089;  Model 
222B  helicopters.  S/N  47131  through  47156; 
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pt ; 


23) 


Model  222LI  helico 
47574:  and  Model 
through  23038  incl 
category. 

Note  1:  This  AD  a 
identified  in  the  prec: 
provision,  regardless 
otherwise  modified,  i 
the  area  subject  to  th< 
AD.  For  helicopters 
altered,  or  repaired 
of  the  requirements  c 
owner/operator  must 
alternative  method  ol 
accordance  with 
The  request  should 
the  effect  of  the  modi 
repair  on  the  unsafe 


rs.  S/N  47501  through 
helicopters,  S/N  23001 
u4ve,  certificated  in  any 


p  jlies  to  each  helicopter 
iding  applicability 
af  whether  it  has  been 
Itered.  or  repaired  in 
requirements  of  this 
t  lat  have  been  modified. 
sc|  that  the  performance 
this  AD  is  affected,  the 
request  approval  for  an 
compliance  in 
parabraph  (b)  of  this  AD. 
ifclude  an  assessment  of 

ication,  alteration,  or 
condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  150  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  the  fracture  of  a  flapping 
bearing  to  yoke  attachment  bolt  (bolt),  failure 
of  the  bearing  and  yoke  interface,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Remove  one  bolt  at  a  time  and  inspect 
each  bolt  located  as  shown  in  Figure  1. 

Note  2:  For  main  rotor  hubs  installed  on 
rotorcraft,  the  bolts  may  be  removed, 
inspected,  and  installed  one  at  a  time. 


Note  3:  Bell  Helicopter  Textron  Canada 
Alert  Service  Bulletins  230-98-15,  222-98- 
83,  and  222U-98-54.  all  dated  October  12, 
1998,  pertain  to  the  subject  of  this  AD. 

(1)  Clean  each  bolt  with  a  cloth  dampened 
with  methyl  ethyl  ketone,  RHO  SOLV756, 
Desoto  110,  or  equivalent. 

(2)  Visually  inspect  each  bolt  and  discard 
those  that  have  thread  damage,  shank  wear, 
or  corrosion. 

(3)  Apply  corrosion  preventative 
compound  MIL-C-16173  GR2,  or  equivalent, 
to  the  shank  of  the  bolt  only. 

(4)  Install,  torque,  and  lockwire  each  bolt. 

(5)  Coat  each  bolt  head  and  nut  with 
corrosion  preventative  compound  MIL-C- 
16173  GRl  or  equivalent. 

BILUNG  CODE  4910-13-^ 


BILUNG  CODE  4910-1 3-C 


FLAPPING  BEARING  TO 
YOKE  ATTACHMENT 
BOLTS  (QUANTITY  4) 


MAIN  ROTOR  HUB 

FIGURE  1 
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(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and'21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD's  CF-99- 
12  and  CF-99-13,  both  dated  April  21,  1999. 

Issued  in  Fort  Worth,  Texas,  on  February 
22,  2000. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  00-4798  Filed  2-29-O0;  8:45  am] 

BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  255 

[Docket  No.  OST-2000-6984] 

RIN  2105-AC75 

Third  Extension  of  Computer 
Reservations  Systems  (CRS) 
Regulations 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  is  proposing 
to  revise  its  rules  governing  airline 
computer  reservations  systems  (CRSs), 
14  CFR  Part  255,  for  the  third  time  by 
changing  the  rules'  expiration  date  from 
March  31,  2000,  to  March  31,  2001.  If 
the  Department  does  not  change  the 
expiration  date,  the  rules  will  terminate 
on  March  31,  2000.  The  proposed 
extension  of  the  current  rules  will  keep 
them  in  effect  while  the  Department 
carries  out  its  reexamination  of  the  need 
for  CRS  regulations.  The  Department 
tentatively  believes  that  the  ciurent 
rules  should  be  maintained  because 
they  appear  to  be  necessary  for 
promoting  airline  competition  and 
helping  to  ensure  that  consumers  and 
their  travel  ^ents  can  obtain  complete 
and  accurate  information  on  airline 
services.  The  rules  were  previously 
extended  from  December  31,  1997,  to 
March  31.  1999,  and  then  to  March  31, 
2000. 


DATES:  Comments  must  be  submitted  on 
or  before  March  13,  2000. 
ADDRESSES:  Comments  must  be  filed  in 
Room  PL-401.  Docket  OST-2000-6984. 
U.S.  Department  of  Transportation.  400 
7th  St.  SW.,  Washington.  DC  20590. 
Late  filed  comments  will  be  considered 
to  the  extent  possible.  To  facilitate 
consideration  of  comments,  each 
commenter  should  file  six  copies  of  its 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington.  DC  20590.  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  In  1992 
the  Department  adopted  its  rules 
governing  CRS  operations,  14  CFR  Part 
255,  because  almost  all  airlines 
operating  in  the  United  States  relied  on 
the  CRSs  in  marketing  their  airline 
services.  57  FR  43780  (September  22. 
1992).  We  found  that  the  rules  were 
necessary  to  ensure  that  the  owners  of 
the  systems — all  of  which  were  then 
airlines  or  airline  affiliates — did  not  use 
them  to  uiu'easonably  prejudice  the 
competitive  position  of  other  airlines  or 
to  provide  misleading  or  inaccurate 
information  to  travel  agents  and  their 
customers.  Travel  agents  relied  on  CRSs 
to  provide  airline  information  and  make 
bookings  for  their  customers,  and  almost 
all  airlines  received  most  of  their 
bookings  from  travel  agencies.  These 
factors  made  CRS  rules  necessary.  As 
revised,  our  rules  will  expire  on  March 
31,  2000,  unless  we  readopt  them  or 
extend  the  expiration  date.  64  FR  15127 
(March  30, 1999).  We  began  a 
proceeding  to  determine  whether  the 
rules  are  necessary  and  should  be 
readopted  and,  if  so,  whether  they 
should  be  modified,  by  issuing  an 
advance  notice  of  proposed  rulemciking. 
62  FR  47606  (September  10,  1997).  We 
are  proposing  here  to  extend  the 
expiration  date  for  the  current  rules  to 
March  31,  2001,  so  that  they  will  remain 
in  force  while  we  conduct  oiu  overall 
reexamination  of  the  rules. 

We  have  set  a  short  comment  period 
of  ten  days  so  that  we  can  publish  a 
final  decision  on  this  proposal  before 
the  rules'  current  expiration  date.  Our 
advance  notice  of  proposed  rulemaking 
has  given  interested  persons  an 
opportunity  to  comment  on  whether  the 
rules  should  be  maintained.  Almost  all 
of  the  commenters  support  a 
continuation  of  the  rules,  albeit  with 
changes,  and  virtually  none  urges  us  to 
end  the  rtdes. 

The  CRS  Business 

Foiu  firms  provide  CRS  services  in 
the  United  States.  Each  of  them  is 
.  affiliated  with  one  or  more  U.S.  or 
foreign  airlines,  although  public 


shareholders  now  hold  a  significant 
amount  of  stock  in  three  of  them.  A  CRS 
provides  information  on  airline  services 
and  other  travel  services  sold  through 
the  system  to  its  users,  who  are  typically 
travel  agents  but  include  consumers 
using  Internet  reservations  services  and 
corporate  travel  departments.  A  person 
using  a  CRS  can  find  out  what  airline 
seats  and  fares  are  available  and  book  a 
seat  on  each  airline  that  "participates" 
in  the  system,  that  is,  that  makes  its 
services  saleable  through  the  CRS. 
Travel  agents  access  a  CRS  through 
computer  terminals. 

Most  of  the  revenues  received  by  the 
systems  consist  of  the  fees  paid  by 
airlines  and  other  travel  suppliers 
participating  in  a  system.  An  airline 
participant  pays  a  fee  whenever  a 
booking  on  that  airline  is  made  through 
the  system  (most  systems  also  charge 
fees  for  related  transactions,  such  as 
booking  changes  and  cancellations). 
Other  travel  suppliers  pay  similar  fees. 
Many,  but  not  all.  travel  agencies 
subscribing  to  a  system  also  pay  fees, 
but  such  subscriber  fees,  unlike  airline 
fees,  are  generally  disciplined  by 
competition.  The  systems'  competition 
for  subscribers  enables  some  travel 
agencies  to  obtain  CRS  equipment  and 
services  at  little  or  no  charge. 

Regulatory  Background 

The  Civil  Aeronautics  Board  ("the 
Board"),  the  agency  formerly 
responsible  for  the  economic  regulation 
of  the  airline  industry,  initially  adopted 
the  CRS  rules.  The  Board  did  so  because 
the  systems  had  become  essential  for 
airline  distribution  in  the  early  19B0s 
due  to  the  travel  agents'  reliance  on  the 
systems  for  investigating  and  booking 
airline  services.  49  FR  32540  (August 
15,  1984).  At  that  time  each  system 
operating  in  the  United  States,  with  one 
minor  exception,  was  owned  by  a  single 
airline,  and  each  owner  airline  was 
using  its  system  to  prejudice  competing 
airlines  and  to  give  consumers  biased  or 
incomplete  information  in  order  to 
obtain  more  bookings.  The  Board  found 
that  regulations  were  essential  to  keep 
the  systems  from  substantially  injuring 
airline  competition  and  from  misleading 
consumers.  The  Board  adopted  its 
regulations  primarily  under  its  authority 
under  section  411  of  the  Federal 
Aviation  Act,  later  recodified  as  49 
U.S.C.  41712,  to  prevent  unfair  methods 
of  competition  and  unfair  and  deceptive 
practices  in  air  transportation  and  the 
sale  of  airline  transportation.  The 
Board's  rules  were  affirmed  on  review. 
United  AirUnes  v.  CAB.  766  F.2d  1107 
(7th  Cir.  1985). 

The  Board's  major  rules  required  each 
system  to  make  participation  available 
to  all  airlines  on  non-discriminator>' 
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terms,  to  offer  at  le  ist  one  unbiased 
display,  and  to  ma  le  available  to  each 
airline  participant  iny  marketing  and 
booking  data  from  jookings  for 
domestic  travel  tht  t  it  chose  to  generate 
from  its  system.  Tl  e  rules  also 
prohibited  certain  ZRS  contract  terms 
that  limited  the  tra  /el  agencies'  ability 
to  switch  systems  ( ir  use  more  than  one 
system. 

The  Board's  rule  >  contained  a  sunset 
date  to  ensure  that  they  would  be 
reexamined,  December  31,  1990.  Since 
we  became  respon;  ible  for  airline 
economic  regulation  after  the  Board's 
sunset  on  Decembt  r  31,  1984,  we 
conducted  that  ree  camination.  During 
our  reexamination  we  maintained  the 
rules  by  extending  their  expiration  date. 
55  FR  53149  (Dece  nber  27,  1990);  56  FR 
60915  (November  :  9,  1991);  57  FR 
22643  (May  29,  19' 12). 

Our  reexaminatii  )n  caused  us  to 
readopt  the  rules  w  ith  several  revisions 
designed  to  strengt  len  them.  57  FR 
43780  (September  12.  1992).  We 
determined  that  th  $  rules  were  still 
necessary.  Market  brces  did  not 
discipline  the  pria  i  or  level  of  service 
offered  participatir  g  airlines  by  the 
systems.  In  additio  i,  without  rules  CRS 
owners  could  use  t  leir  control  of  the 
systems  to  prejudi<  e  airline 
competition,  and  the  systems  could  bias 
their  displays  of  ai  line  services.  57  FR 
at  43783-43787. 

Like  the  Board,  \  re  included  a  sunset 
date — December  3:  ,  1997 — in  our  rules. 
14  CFR  255.12;  57  ='R  at  43829-43830 
(September  22.  19<  2).  We  began  our 
current  reexaminal  ion  of  the  rules  by 
publishing  an  advance  notice  of 
proposed  rulemaki  ig  requesting 
comments  on  whel  ler  we  should 
readopt  the  rules  a  id,  if  so,  with  what 
changes.  62  FR  47e  06  (September  10, 
1997).  We  then  am  mded  the  rules  twice 
to  further  promote  competition.  62  FR 
59784  (November  !..  1997);  62  FR  66272 
(December  18,  199  ').  We  adopted  those 
amendments  large  y  because  market 
forces  did  not  app(  ar  to  discipline  the 
CRS  firms'  terms  f(  r  airline 
participation. 

Almost  all  of  the  parties  responding  to 
our  advance  notice  of  proposed 
rulemaking  urged  i  is  to  maintain  CRS 
rules,  although  the  ^  also  argued  that  the 
rules  required  chai  iges.  mostly  changes 
that  would  strengt  len  them.  No  party 
urged  us  to  elimini  te  the  rules,  and  few 
disputed  the  need  or  the  continued 
regulation  of  the  C  iS  business.  Thus  we 
believe  that  an  ext(  msion  of  the  current 
rules  pending  com  jletion  of  the  current 
reexamination  of  t  lose  rules  would  be 
consistent  with  th(  positions  already 
taken  by  the  comn  enters. 


Previous  Extension  of  the  Rules'  Sunset 
Date 

Because  we  could  not  complete  oiu 
reexamination  of  the  rules  by  the 
original  sunset  date,  December  31, 1997, 
we  have  amended  the  rules  twice  to 
extend  them,  first  to  March  31,  1999, 
and  then  to  March  31,  2000.  62  FR 
66272  (December  18,  1997);  64  FR 
15127  (March  30,  1999).  We  found  the 
extensions  necessary  to  prevent  the 
harm  that  would  arise  if  the  CRS 
business  were  not  regulated,  and  we 
concluded  that  extending  the  rules 
would  not  impose  substantial  costs  on 
the  industry.  The  only  party  that 
commented  on  the  first  proposed 
extension — America  West  Airlines — 
supported  it,  as  did  three  parties  that 
commented  on  the  second  proposed 
extension — Amadeus  Global 
Distribution  System,  America  West,  and 
the  Association  of  Asia-Pacific  Airlines. 
Worldspan's  conunent  on  the  second 
proposed  extension  did  not  oppose  the 
extension. 

Our  Proposed  Extension  of  the  CRS 
Rules 

We  are  again  proposing  to  change  the 
expiration  date  for  our  CRS  rules  to 
March  31,  2001,  so  that  the  rules  will 
remain  in  effect  while  we  conduct  our 
reexamination  of  the  need  for  the  rules 
and  the  rules'  effectiveness.  The 
completion  of  our  overall  reexamination 
of  our  rules,  including  the  need  to  give 
parties  an  adequate  opportunity  to  file 
comments  and  reply  comments  in 
response  to  our  future  notice  of 
proposed  rulemaking,  will  require 
substantial  time  and  caimot  be  finished 
by  the  current  expiration  date,  March 
31,  2000.  In  addition,  the  rulemaking 
has  increasingly  come  to  involve  issues 
related  to  the  distribution  of  airline 
services  over  the  Internet,  which  will 
require  additional  time  for  analysis. 

We  are  aware  that  the  delay  in 
completing  the  reexamination  of  the 
rules  is  unfortunate  due  to  the 
importance  of  adapting  our  rules  on 
CRS  operations  to  current  industry 
conditions.  We  have  had  to  address 
other  airline  competition  issues  that 
required  expedited  action,  however.  In 
addition,  such  industry  developments 
as  the  continuing  and  rapid  growth  of 
Internet  services  and  the  major  airlines' 
cuts  in  travel  agency  commissions  on 
bookings  made  both  by  traditional  travel 
agencies  and  Internet  services  require 
additional  study  by  the  staff.  At  the 
same  time,  notwithstanding  the 
desirability  of  updating  the  current 
rules,  those  rules  appear  to  address  the 
most  serious  potential  competitive  and 
consumer  protection  issues  created  by 


the  use  of  computer  reservations 
systems  in  airline  distribution. 

A  number  of  parties  have  requested 
prompt  action  on  certain  additional  CRS 
regulations,  such  as  rules  limiting 
airline  booking  fees  and  giving  travel 
agency  subscribers  additional  rights  to 
cancel  CRS  contracts.  See,  e.g.,  the 
petition  filed  by  America  West  on 
airline  booking  fees;  the  Emergency 
Petition  for  Rulemaking  filed  by  the 
Association  of  Retail  Travel  Agents  in 
Docket  OST-98-^775  on  travel  agency 
contracts;  and  the  petition  filed  by 
Amadeus  in  Docjcet  OST-99-5888  on 
the  tying  of  an  airline's  corporate 
discount  fares  with  the  agency's  use  of 
that  airline's  CRS.  We  recognize  that 
some  issues  may  be  of  such  overriding 
importance  that  they  should  be 
addressed  before  the  completion  of  the 
overall  reexamination  of  the  rules. 

We  tentatively  conclude  that  we 
should  amend  the  rules  to  change  the 
sunset  date  from  March  31.  2000,  to 
March  31,  2001.  This  proposed 
temporary  extension  of  the  current  rules 
will  preserve  the  status  quo  until  we 
determine  which  rules,  if  any.  should  be 
adopted.  Allowing  the  current  rules  to 
expire  would  be  disruptive,  since  the 
systems,  airlines,  and  travel  agencies 
have  been  conducting  their  operations 
in  the  expectation  that  each  system  will 
comply  with  the  rules.  Systems, 
airlines,  and  travel  agencies,  moreover, 
would  be  unreasonably  burdened  if  the 
rules  were  allowed  to  expire  and  we 
later  determined  that  those  rules  (or 
similar  rules)  should  be  adopted,  since 
they  could  have  changed  their  business 
methods  in  the  meantime. 

The  principal  basis  for  extending  the 
rules  is  the  need  to  protect  airline 
competition  and  consuimers  against 
unreasonable  practices.  Our  past 
examinations  of  the  CRS  business  and 
airline  marketing  convinced  us  that 
CRSs  were  still  essential  for  the 
marketing  of  the  services  of  almost  all 
airlines.  57  FR  43780,  43783^3784 
(September  22,  1992).  We  found  that 
rules  were  needed  because  the  airlines 
depended  on  travel  agencies  as  their 
principal  distribution  arm,  because 
travel  agencies  relied  on  CRSs,  because 
most  travel  agency  offices  used  only  one 
CRS,  because  creating  alternatives  for 
CRSs  and  getting  travel  agencies  to  use 
them  had  been  difficult,  and  because 
non-owner  airlines  were  unable  to  cause 
agencies  to  use  a  CRS  that  provided 
airlines  better  or  less  expensive  service 
instead  of  another  that  provided  poorer 
or  more  expensive  service.  57  FR  at 
43783-^3784,  43831.  If  an  airline  did 
not  participate  in  a  system  used  by  a 
travel  agency,  that  agency  was  less 
likely  to  book  its  customers  on  that 
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airline.  Since  marginal  revenues  are 
important  in  the  airline  industry,  an 
airline  could  not  afford  to  lose  access  to 
a  significant  source  of  revenue.  An 
airline  (or  other  firm)  could  not 
practicably  create  a  system  that  could 
compete  with  the  existing  systems. 
Almost  all  airlines  therefore  had  to 
participate  in  each  CRS,  and  CRSs  did 
not  need  to  compete  for  airline 
participants.  57  FR  at  43783-43784. 

We  believe  that  these  findings  are  still 
valid.  Travel  agencies  still  make  most 
airline  bookings  in  the  United  States, 
travel  agencies  still  rely  heavily  on  CRSs 
to  determine  what  airline  services  are 
available  and  to  make  bookings,  and  few 
travel  agency  offices  make  extensive  use 
of  more  than  one  CRS.  That  CRS 
participation  is  essential  for  almost  all 
airlines  is  demonstrated  by  the  decision 
of  the  low-fare  airlines  to  participate  in 
each  system,  even  though  several 
initially  believed  that  they  could  reduce 
their  costs  while  not  forfeiting  much 
traffic  by  declining  to  participate  in  the 
systems.  62  FR  at  47608.  The  rapid 
growth  in  the  use  of  the  Internet  by 
consumers  may  not  reduce  the 
importance  of  the  systems,  for  Internet 
sites  (except  many  airline  sites) 
typically  use  a  system  as  their  booking 
engine.  We  doubt  that  the  systems' 
growing  proportion  of  public 
shareholders  has  invalidated  our  earlier 
findings,  although  that  may  change  in 
the  future. 

As  noted  above,  almost  all  of  the 
parties  that  responded  to  the  advance 
notice  of  proposed  rulemaking  stated 
that  the  rules  remained  necessary,  and 
most  urged  us  to  strengthen  them 
further  to  protect  airlines  and  travel 
agencies  against  potential  abuses  by 
system  owners. 

Thus,  while  our  staff  has  not 
completed  its  current  study  of  the  CRS 
business  and  we  have  not  issued  a 
notice  of  proposed  rulemaking  finding 
that  the  rules  should  be  readopted,  we 
tentatively  find  that  our  past  findings  on 
the  need  for  CRS  rules  are  still  valid,  at 
least  for  the  purpose  of  a  short-term 
extension  of  the  rules'  expiration  date. 
Maintaining  the  current  rules  will 
protect  airline  competition  and 
consumers  against  the  injuries  that 
would  otherwise  occur,  given  our  earlier 
findings  on  the  market  power  of  the 
systems  and  each  airline  owner's 
potential  interest  in  using  its  affiliated 
CRS  to  prejudice  the  competitive 
position  of  other  airlines.  Continuing 
the  rules  in  effect  should  not  impose 
significant  costs  on  the  systems  and 
their  owners,  since  they  have  already 
adjusted  their  operations  to  comply 
with  the  rules  and  since  the  rules  do  not 


impose  costly  burdens  of  a  continuing 
nature  on  the  systems. 

Finally,  our  obligation  under  section 
1102(b)  of  the  Federal  Aviation  Act, 
recodified  as  49  U.S.C.  40105(b),  to  act 
consistently  with  the  United  States' 
obligations  under  treaties  and  bilateral 
air  services  agreements  further  supports 
our  continuation  of  the  rules.  Many  of 
those  bilateral  agreements  assure  the 
airlines  of  each  party  a  fair  and  equal 
opportunity  to  compete.  We  have  held 
that  the  fair  and  equal  opportunity  to 
compete  includes,  among  other  things,  a 
right  to  have  an  airline's  services  fairly 
displayed  in  CRSs.  Our  rules  against 
display  bias  and  discriminatory 
treatment  help  to  provide  foreign 
airlines  with  a  fair  and  equal 
opportunity  to  compete  in  the  United 
States.  57  FR  at  43791-43792.  The 
European  Union,  Canada,  and  Australia, 
for  example,  have  adopted  rules 
regulating  CRS  operations  that  help  give 
U.S.  airlines  a  fair  opportunity  to  sell 
their  services  in  the  countries  covered 
by  the  rules. 

Regulatory  Process  Matters 

Regulatory  Assessment 

This  rulemaking  is  a  nonsignificant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  The 
proposal  is  also  not  significant  under 
the  regidatory  policies  and  procedures 
of  the  Department  of  Transportation,  44 
FR  11034. 

Keeping  the  current  rules  in  force 
should  not  impose  significant  costs  on 
the  systems.  They  have  already  taken  all 
the  steps  necessary  to  comply  with  the 
rules'  requirements  on  displays  and 
functionality,  and  complying  with  those 
rules  on  a  continuing  basis  does  not 
impose  a  substantial  burden  on  the 
systems.  Maintaining  the  rules  will 
benefit  participating  airlines,  since 
otherwise  they  could  be  subjected  to 
unreasonable  terms  for  participation, 
and  will  benefit  consumers,  who  might 
otherwise  obtain  incomplete  or 
inaccurate  information  on  airline 
services.  The  rules  also  contain 
provisions  that  are  designed  to  prevent 
abuses  in  the  systems'  competition  with 
each  other  for  travel  agency  subscribers. 

When  we  conducted  our  last  major 
CRS  rulemaking,  we  included  a 
tentative  regulatory  impact  statement  in 
our  notice  of  proposed  rulemaking  and 
made  that  analysis  final  when  we  issued 
our  final  rule.  We  believe  that  analysis 
remains  applicable  to  our  proposal  to 
extend  the  rules'  expiration  date.  As  a 
result,  no  new  regulatory  impact 
statement  appears  to  be  necessary. 


However,  we  will  consider  comments 
from  any  party  on  that  analysis  before 
we  make  our  proposal  final. 

This  rule  does  not  impose  unfunded 
mandates  or  requirements  that  will  have 
any  impact  on  the  quality  of  the  human 
environment. 

Small  Business  Impact 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601  et  seq..  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
government  regulations.  The  act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  rule,  small  entities  include 
smaller  U.S.  and  foreign  airlines  and 
smaller  travel  agencies.  Our  notice  of 
proposed  rulemaking  sets  forth  the 
reasons  for  our  proposed  extension  of 
the  rules'  expiration  date  and  the 
objectives  and  legal  basis  for  that 
proposed  rule. 

Furthermore,  maintaining  the  current 
rules  will  not  modify  the  existing 
regulation  of  small  businesses.  Our  final 
rule  in  our  last  major  CRS  rulemaking 
contained  a  regulatory  flexibility 
analysis  on  the  impact  of  the  rules.  As 
a  result  of  that  analysis,  we  determined 
that  this  regulation  did  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Our  analysis  appears  to  be  valid  for  our 
proposed  extension  of  the  rules' 
termination  date.  Accordingly,  we  adopt 
that  analysis  as  our  tentative  regulatory 
flexibility  statement  and  will  consider 
any  comments  filed  on  that  analysis  in 
connection  with  this  proposal. 

The  continuation  of  our  existing  CRS 
rules  will  primarily  affect  two  types  of 
small  entities,  smaller  airlines  and 
travel  agencies.  To  the  extent  that 
airlines  can  operate  more  efficiently  and 
reduce  their  costs,  the  rules  will  also 
affect  all  small  entities  that  purchase 
airline  tickets,  since  airline  fares  may  be 
somewhat  lower  than  they  would 
otherwise  be.  although  the  difference 
may  be  small. 

Continuing  the  rules  will  protect 
smaller  non-owner  airlines  from  several 
potential  system  practices  that  could 
injure  their  ability  to  operate  profitably 
and  compete  successfully.  No  smaller 
airline  has  a  CRS  ownership  interest. 
Market  forces  do  not  significantly 
influence  the  systems'  treatment  of 
airline  participants.  As  a  result,  if  there 
were  no  rules,  the  systems'  airline 
owners  could  use  them  to  prejudice  the 
competitive  position  of  other  airlines. 
The  rules  provide  important  protection 
to  smaller  airlines.  For  example,  by 
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U.S.C.  41712  to  prevent  unfair  methods 
of  competition  and  unfair  and  deceptive 
practices  in  the  sale  of  air 
transportation.  We  believe  that  the 
policy  set  forth  in  this  proposed  rule  is 
consistent  with  the  principles,  criteria, 
and  requirements  of  the  Federalism 
Executive  Order  and  the  Department's 
governing  statute.  Comments  on  these 
conclusions  are  welcomed  and  should 
be  submitted  to  the  docket. 

List  of  Subjects  in  14  CFR  Part  255 

Air  carriers.  Antitrust,  Consumer 
protection.  Reporting  and  recordkeeping 
requirements.  Travel  agents. 

Accordingly,  the  Department  of 
Transportation  proposes  to  amend  14 
CFR  Part  255,  Carrier-owned  Computer 
Reservations  Systems,  as  follows: 

PART  255— {AMENDED] 

1.  The  authority  citation  for  Part  255 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40101,  40102,  40105, 
40113.41712. 

2.  Section  255.12  is  revised  to  read  as 
follows: 

§255.12    Termination. 

The  rules  in  this  part  terminate  on 
March  31,  2001. 

Issued  in  Washington,  D.C.  on  February  25, 
2000,  under  authority  delegated  by  49  CFR 
§1.56a(h)2. 
Robert  S.  Goldner, 
Acting  Deputy  Assistant  Secretary  for 
Aviation  and  International  Affairs. 
[FR  Doc.  00-4922  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-209601-92] 
RtN  1545-AR19 

Taxation  of  Tax-Exempt  Organizations' 
Income  From  Corporate  Sponsorship 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Withdrawal  of  previous 

proposed  rules,  notice  of  proposed 

rulemaking  and  notice  of  public 

hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the  tax 
treatment  of  sponsorship  payments 
received  by  exempt  organizations.  The 
Taxpayer  Relief  Act  of  1997  amended 
the  Internal  Revenue  Code  to  provide 
that  unrelated  trade  or  business  does  not 


include  the  activity  of  soliciting  and 
receiving  qualified  sponsorship 
payments.  This  action  affects  exempt 
organizations  that  receive  sponsorship 
payments.  This  document  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations.  This  document 
also  withdraws  proposed  rules 
published  on  January  22,  1993. 
DATES:  Written  or  electronic  comments 
must  be  received  by  May  30,  2000. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  June  21, 
2000,  at  10  a.m.  must  be  received  by 
May  31,  2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209601-92), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
209601-92),  room  5226,  Courier's  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site  at  http://wrww.irs.gov/tax regs/ 

regslist.html.  The  public  hearing  will  be 
held  in  room  G-043,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Lucas  Caden,  (202)  622-6080 
(not  a  toll-free  niunber). 
SUPPLEMENTARY  INFORMATION: 

Background 

Exempt  organizations  generally  must 
pay  tax  on  unrelated  business  taxable 
income,  as  defined  in  section  512. 
Section  512(a)(1)  defines  unrelated 
business  taxable  income  (UBTI)  as  the 
gross  income  derived  by  an  organization 
from  any  unrelated  trade  or  business  (as 
defined  in  section  513)  regularly  carried 
on  by  it,  less  the  deductions  that  are 
directly  connected  with  the  carrying  on 
of  the  trade  or  business,  both  computed 
with  the  modifications  provided  in 
section  512(b). 

Section  513(a)  defines  unrelated  trade 
or  business  as  any  trade  or  business  the 
conduct  of  which  is  not  substantially 
related  (aside  from  the  need  of  an 
organization  for  income  or  funds  or  the 
use  it  makes  of  the  profits  derived)  to 
the  exercise  or  performance  by  the 
organization  of  its  charitable, 
educational,  or  other  purpose  or 
function  constituting  the  basis  for  its 
exemption  under  section  501.  Section 
513(c),  captioned  "Advertising,  Etc., 
Activities,"  provides  that  the  term  trade 
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or  business  includes  any  activity  carried 
on  for  the  production  of  income  from 
the  sale  of  goods  or  the  performance  of 
services,  and  that  an  activity  does  not 
lose  identity  as  a  trade  or  business 
merely  because  it  is  carried  on  within  a 
larger  aggregate  of  similar  activities  or 
within  a  larger  complex  of  other 
endeavors  which  may,  or  may  not,  be 
related  to  the  exempt  purposes  of  the 
organization.  See  §  1.513-l(b). 

The  IRS  first  published  a  Notice  of 
Proposed  Rulemaking  (1993  proposed 
regulations)  on  January  22,  1993  (58  FR 
5687),  proposing  that  the  regulations 
under  section  513  be  amended  to 
provide  guidance  on  the  proper  tax 
treatment  of  sponsorship  payments 
received  by  an  exempt  organization.  The 
1993  proposed  regulations  focused  on 
the  nature  of  the  services  provided  by 
the  exempt  organization  rather  than  the 
benefit  received  by  the  sponsor.  The 
1993  proposed  regulations 
distinguished  advertising,  which  is  an 
unrelated  trade  or  business  activity, 
from  acknowledgments,  which  are  the 
mere  recognition  of  a  sponsor's 
payment,  and  therefore  do  not  result  in 
UBTI.  Advertising  was  defined  as  any 
message  or  other  programming  material, 
broadcast  or  otherwise  transmitted, 
publir^hed,  displayed  or  distributed  in 
exchange  for  any  remuneration,  that 
promotes  or  markets  any  company, 
service,  facility  or  product. 
Acknowledgments  were  defined  as  mere 
recognition  of  sponsorship  payments  or 
identification  of  the  sponsor  rather  than 
promotion  of  its  products,  services  or 
facilities.  Under  the  1993  proposed 
regulations,  the  term  acknowledgment 
included:  sponsor  logos  and  slogans  that 
do  not  contain  comparative  or 
qualitative  descriptions;  locations  and 
telephone  numbers;  value-neutred 
descriptions  including  displays  or 
visual  depictions;  and  sponsor  brand  or 
trade  names  and  product  or  service 
listings. 

In  a  so-called  "tainting  rule,"  the  1993 
proposed  regulations  provided  that  if 
any  activities,  messages  or  programming 
material  constituted  advertising  with 
respect  to  a  sponsorship  payment,  then 
all  related  activities,  messages  or 
programming  material  that  might 
otherwise  be  acknowledgments  would 
be  considered  advertising. 

The  1993  proposed  regulations 
clarified  that  the  rules  regarding 
corporate  sponsorship  apply  uniformly 
to  all  sponsorship  activities,  both 
broadcast  and  nonbroadcast  activities, 
unless  otherwise  expressly  stated, 
without  regard  to  the  local  nature  of  the 
organization  or  activities  or  to  the 
amount  of  the  sponsorship  payment. 
The  1993  proposed  regulations 


expressly  did  not  apply  to  qualified 
convention  and  trade  show  activities  or 
to  the  sale  of  advertising  in  exempt 
organization  periodicals. 

The  1993  proposed  regulations  also 
proposed  to  eunend  the  regulations 
under  section  512(a)  by  adding 
examples  of  the  allocation  rule 
governing  exploitation  of  exempt 
activities  in  cases  involving  sponsorship 
income. 

A  public  hearing  on  the  1993 
proposed  regulations  was  held  on  July 
8,  1993. 

Public  comments  received  by  the  IRS 
generally  welcomed  the  guidance  as  an 
important  step  in  clarifying  this  area  of 
the  law,  but  suggested  modifications. 
Several  comments  concerned  the 
effective  date  of  the  amendments,  but 
there  was  no  consensus  as  to  an 
appropriate  effective  date.  In  addition, 
numerous  comments  requested 
elimination  of  the  tainting  rule.  One 
comment  expressed  concern  that  the 
approach  taken  in  the  1993  proposed 
regulations  to  the  exploitation  rules  of 
§  1.512(a)-l(d)  was  likely  to  create 
confusion  and  could  lead  to  application 
of  the  exploitation  exception  in  a 
manner  far  broader  than  was  intended. 

The  Taxpayer  Relief  Act  of  1997, 
Public  Law  105-34,  section  965  (111 
Stat.  788,  893-94),  amended  the  Internal 
Revenue  Code  by  adding  section  513(i). 
Section  513(i)  governs  the  treatment  of 
certain  sponsorship  payments  by 
providing  that  qualified  sponsorship 
payments  are  not  subject  to  the 
unrelated  business  income  tax  (UBIT). 
Section  513(i)  defines  qualified 
sponsorship  payments  as  payments 
made  by  a  person  engaged  in  a  trade  or 
business  with  respect  to  which  there  is 
no  arrangement  or  expectation  that  such 
person  will  receive  any  substantial 
return  benefit  other  than  the  use  or 
acknowledgment  of  the  name  or  logo  (or 
product  lines)  of  the  person's  trade  or 
business  in  connection  with  the  exempt 
organization's  activities.  Section  513(i) 
further  provides  that  use  or 
acknowledgment  does  not  include 
advertising  (including  messages 
containing  qualitative  or  comparative 
language,  price  information  or  other 
indications  of  savings  or  value,  or  an 
endorsement  or  other  inducement  to 
purchase,  sell,  or  use  a  sponsor's 
products  or  services).  The  legislative 
history  to  section  513(i)  indicates  that 
the  use  of  promotional  logos  or  slogans 
that  are  an  established  part  of  the 
sponsor's  identity  does  not,  by  itself, 
constitute  advertising.  H.R.  Conf.  Rep. 
No.  220. 105th  Cong.,  1st  Sess.  476 
(1997).  Section  513(i)(2)(B)(i)  provides 
that  qualified  sponsorship  payments  do 
not  include  payments  where  the  amount 


is  contingent  upon  the  level  of 
attendance  at  an  event,  broadcast 
ratings,  or  other  factors  indicating  the 
degree  of  public  exposure  to  an  activity. 
However,  the  fact  that  a  payment  is 
contingent  upon  a  sponsored  activity 
actually  being  conducted  or  broadcast 
does  not,  by  itself,  cause  the  payment  to 
fail  to  be  a  qualified  sponsorship 
payment.  The  legislative  history  to 
section  513(i)  further  indicates  that 
mere  display  or  distribution,  whether 
for  free  or  remuneration,  of  a  sponsor's 
products  by  the  sponsor  or  the 
organization  to  the  general  public  at  a 
sponsored  event  is  not  considered 
advertising.  H.R.  Conf.  Rep.  No.  220, 
105th  Cong.,  1st  Sess.  474  (1997). 

Section  513(i)  differs  from  the  1993 
proposed  regulations  in  that  section 
513(i)  has  no  tainting  rule.  Instead, 
section  513(i)  specifically  provides  that, 
to  the  extent  a  portion  of  a  payment 
would  (if  made  as  a  separate  payment) 
be  a  qualified  sponsorship  payment, 
that  portion  of  such  payment  and  the 
other  portion  of  such  payment  are 
treated  as  separate  payments.  For 
example,  if  a  sponsorship  arrangement" 
entitles  the  sponsor  to  both  product 
advertising  and  use  or  acknowledgment 
of  the  sponsor's  name  or  logo  by  the 
organization,  the  section  513(i)  safe 
harbor  applies  only  to  the  amount,  if 
any,  of  the  payment  that  exceeds  the  fair 
market  value  of  the  product  advertising 
provided  to  the  sponsor.  Similarly, 
providing  facilities,  services  or  other 
privileges  to  a  sponsor  or  the  sponsor's 
designees  (e.g.,  complimentary  tickets, 
pro-am  playing  spots  in  golf 
tournaments,  or  receptions  for  major 
donors)  in  connection  with  a 
sponsorship  arrangement  is  evaluated  as 
a  separate  transaction  in  determining 
whether  the  organization  has  UBTI.  A 
license  granted  to  a  sponsor  as  part  of 
a  sponsorship  arrangement  that  allows  a 
sponsor  to  use  an  intangible  asset  of  the 
organization  (e.g.,  the  organization's 
trademark,  patent,  logo,  or  designation) 
is  likewise  treated  as  a  separate 
transaction.  H.R.  Conf.  Rep.  No.  220, 
105th  Cong.,  1st  Sess.  475  (1997). 
Whether  a  separate  transaction  that  falls 
outside  of  the  section  513(i)  safe  harbor 
is  subject  to  the  UBIT  depends  on  the 
application  of  existing  rules  under 
sections  512,  513.  and  514. 

Section  513(i)  applies  to  payments 
solicited  or  received  after  December  31, 
1997.  Section  513(i)  does  not  apply  to 
qualified  convention  and  trade  show 
activities  (described  in  section 
513(d)(3)(B))  or  to  the  sale  of  an 
acknowledgment  or  advertising  in 
exempt  organization  periodicals.  For 
this  purpose,  the  term  periodicals 
means  regularly  scheduled  and  printed 
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material  publishe(  by  or  on  behalf  of  an 
exempt  organization  that  is  not  related 
to  and  primarily  distributed  in 
connection  with  a  specific  event 
conducted  by  the  exempt  organization. 
Although  sectio  i  513(i)  codifies  the 
1993  proposed  rej  ulations  in  many 
respects,  there  are  significant 
differences,  inclu(  ing  the  elimination  of 
the  tainting  rule.  1  b  reflect  these 
differences,  and  ir  response  to 
comments  submiti  ed  on  the  1993 
proposed  regulatitns,  a  number  of 
changes  are  made  in  these  proposed 
regulations,  and  s<  me  additional  areas 
are  addressed,  sue  i  as  exclusivity 
arrangements.  In  1  ght  of  these  changes, 
the  IRS  and  the  Tr  sasury  Department 
decided  to  issue  n  gulations  in  proposed 
form,  rather  than  f  nal  form,  to  provide 
an  opportunity  foi  further  conmient. 

Discussion  of  Pro|  osed  Regulations 
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regulations  amend 
un  ler  section  513  to 
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ip.  Following 
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t  lere  is  no 
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ejcchange  for  making 


(if 
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lUI! 
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regulations  define  the 
return  benefit  to 
( ither  than  (1)  a  use  or 
the  payor's  name  or 
with  the  exempt 
or  (2)  certain 
t|iat  have  an 
under  existing  IRS 
benefits  such  as 
,  pro-am  playing 
for  donors  have  an 
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Proc.  90-12  (1990-1 
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999-46  I.R.B.  568 

If  a  payor 
ial  return  benefit 
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:  etum  benefit.  In  that 
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mi  ntary 


in 


payment. 


and  rules.  Thus,  the  payment  may  not 
be  subject  to  UBIT  because  the  exempt 
organization's  activity  is  not  an 
unrelated  trade  or  business  within  the 
meaning  of  section  513(a)  (for  example, 
because  substantially  all  of  the  work  in 
carrying  on  the  trade  or  business  is 
performed  by  volunteers)  or  is  not 
"regularly  carried  on"  within  the 
meaning  of  section  512(a)(1),  or  because 
one  of  the  section  512Cb)  modifications 
applies. 

"These  proposed  regulations  clarify 
that  sponsored  activities  within  the 
scope  of  the  section  513(i)  safe  harbor 
may  include  a  single  event  (such  as  a 
bowl  game,  a  walkathon  or  a  television 
program);  a  series  of  related  events 
(such  as  a  concert  series  or  a  sports 
tournament);  an  activity  of  extended  or 
indefinite  duration  (such  as  an  art 
exhibit):  or  continuing  support  of  an 
exempt  organization's  operation.  A 
payment  (or  portion  thereof)  may  be  a 
qualified  sponsorship  payment 
regardless  of  whether  the  sponsored 
activity  conducted  by  the  organization 
is  substantially  related  to  its  tax  exempt 
purpose.  H.R.  Conf.  Rep.  No.  220, 105th 
Cong.,  1st  Sess.  474  n.44  (1997). 

Consistent  with  section  513(i)(3),  the 
tainting  rule  of  the  1993  proposed 
regulations  has  been  removed.  However, 
these  proposed  regulations  clarify  that 
for  an  exempt  organization  to  avail  itself 
of  the  section  513(i)  safe  harbor,  it  must 
establish  that  some  portion  of  the 
payment  exceeds  the  fair  market  value 
of  any  substantial  return  benefit 
received  by  a  payor  in  return  for  making 
the  payment.  In  a  sponsorship 
arrangement,  the  fair  market  value  of  the 
substantial  return  benefit  may  equal  the 
entire  amount  of  the  sponsorship 
payment.  The  burden  of  establishing  the 
fair  market  value  of  any  substantial 
return  benefit  falls  on  the  exempt 
organization  because  the  exempt 
organization  has  superior  access  to 
relevant  information  regarding  its 
sponsorship  arrangements.  These 
proposed  regulations  state  that  the 
exempt  organization's  determination  of 
the  fair  market  value  of  a  substantial 
return  benefit  provided  to  the  payor  will 
not  be  set  aside  for  purposes  of  applying 
the  section  513(i)  safe  harbor  so  long  as 
the  organization  makes  a  reasonable  and 
good  faith  valuation  of  the  substantial 
return  benefit  received  by  the  payor. 

These  proposed  regulations  provide 
that  the  right  to  be  the  only  sponsor  of 
an  activity,  or  the  only  sponsor 
representing  a  particular  trade,  business 
or  industry  is  generally  not  a  substantial 
return  benefit.  Any  portion  of  the 
payment  attributable  to  the  exclusive 
sponsorship  arrangement,  therefore, 
may  be  a  qualified  sponsorship 


payment.  However,  if  in  return  for  a 
payment,  the  exempt  orgemization 
agrees  that  products  or  services  that 
compete  with  the  payor's  products  or 
services  will  not  be  sold  or  provided  in 
connection  with  one  or  more  activities 
of  the  exempt  organization,  the  payor 
has  received  a  substantial  return  benefit 
and  the  portion  of  the  payment 
attributable  to  the  exclusive  provider 
arrangement  is  not  a  qualified 
sponsorship  payment.  Consistent  with 
the  allocation  rule  described  above, 
when  a  payor  receives  both  exclusive 
sponsorship  emd  exclusive  provider 
rights  in  exchange  for  making  a 
payment,  the  fair  market  value  of  the 
exclusive  provider  arrangement  and  any 
other  substantial  return  benefit  is 
determined  first  (i.e.,  without  regard  to 
the  existence  of  the  exclusive 
sponsorship  arrangement). 

The  IRS  and  the  Treasury  Department 
have  concluded  that  the  examples 
included  in  the  1993  proposed 
regulations  interpreted  §  1.512(a)-l(d) 
too  broadly  by  allowing  exempt 
organizations  to  apply  excess  expenses 
directly  connected  with  the  conduct  of 
an  exempt  activity  (such  as  the  conduct 
of  a  bowl  game)  to  offset  income  from 
a  separate,  unrelated  business  activity 
(such  as  the  sale  of  clothing  featuring 
the  name  and  logo  of  the  bowl  game) 
which  does  not  have  a  proximate  and      ^ 
primary  relationship  to  the  exempt 
activity.  An  example  in  these  proposed 
regulations  clarifies  that  §  1.512(a)-l(d) 
applies  only  in  circumstances  where  the 
unrelated  business  activity  and  the 
exempt  activity  are  closely  connected, 
such  that  a  taxable  entity  pursuing  the 
same  business  activity  would  normally 
also  conduct  the  exempt  activity.  The 
example  involves  the  sale  of  advertising 
in  a  museum's  exhibition  catalog.  In  this 
example,  the  sale  of  advertising  exploits 
an  activity — the  publication  of  editorial 
material — normally  conducted  by 
taxable  entities  that  sell  advertising. 
Therefore,  the  example  concludes  that 
any  net  loss  related  to  the  museum's 
publication  of  its  exhibition  catalog 
(after  taking  into  account  any  income 
derived  from  or  attributable  to 
publication  of  the  catalog)  may  be 
applied  to  offset  any  net  unrelated 
business  income  from  the  museum's 
sale  of  advertising  in  the  catalog.  In 
contrast,  expenses  related  to  the  costs  of 
the  exhibition  itself  are  not  directly 
connected  with  the  unrelated 
advertising  activity  and  cannot  be 
applied  to  offset  income  from  the 
advertising  activity. 

As  discussed  above,  existing 
principles  and  rules  will  determine  the 
UBIT  consequences  of  any  portion  of  a 
payment  that  falls  outside  the  section 
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513{i)  safe  harbor.  Existing  principles 
and  rules  will  also  determine  the  non- 
UBIT  consequences  of  sponsorship 
arrangements,  including  benefits  to  the 
payor.  For  example,  see  Rev.  Rul.  17- 
367  (1977-2  C.B.  193),  and  Rev.  Rul. 
66-358  (1966-2  C.B.  218),  regarding 
inurement  and  private  benefit. 

These  proposed  regulations  do  not 
specifically  address  the  Internet 
activities  of  exempt  organizations. 
However,  the  IRS  and  the  Treasury 
Department  are  reviewing  the 
application  of  existing  tax  laws 
governing  exempt  organizations, 
including  the  UBIT  rules,  to  Internet 
activities.  Comments  are  specifically 
requested  on  the  application  of  the  rules 
governing  periodicals  and  trade  shows 
in  section  513(i)(2)(B)(ii)  to  an  exempt 
organization's  Internet  sites,  and  on 
whether  providing  a  link  to  a  sponsor's 
Internet  site  is  advertising  within  the 
meaning  of  section  513(i)(2)(A)  and 
§1.513-4(c)(2)(iv). 

These  proposed  regulations  clarify 
that  qualified  sponsorship  payments  in 
the  form  of  money  or  property  (but  not 
services)  are  treated  as  contributions 
received  by  the  exempt  organization  for 
purposes  of  determining  public  support 
to  the  organization  under  section 
170(b)(l)(A)(vi)  or  section  509(a)(2).  The 
exclusion  of  contributed  services  for 
purposes  of  determining  public  support 
is  consistent  with  the  general  jule 
regarding  donated  services.  See 
§§  1.509(a)-3(f),  1.170A-9(e)(7Xi). 
1.170A-l(g).  Thus,  qualified  > 
sponsorship  payments  in  thje  form  of 
money  or  property  are  treated  as 
contributions  for  purposes  of  Part  I 
(Revenue,  Expenses,  and  Changes  in  Net 
Assets  or  Fund  Balances)  of  Form  990, 
"Return  of  Organization  Exempt  firom 
Income  Tax."  The  fact  that  a  payment  is 
a  qualified  sponsorship  payment  that  is 
treated  as  a  "contribution"  to  the  payee 
organization  does  not  determine 
whether  the  payment  is  deductible  by 
the  payor  under  section  162  or  section 
170. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  on  the  date  they  are  published  as 
final  in  the  Federal  Register,  although 
organizations  may  rely  on  these 
proposed  regulations  for  payments 
received  between  January  1,  1998,  and 
the  date  the  regulations  are  published  as 
final  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 


also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  ton  small  entities,  the 
Regulatory  Fl0xibility  Act  (5  U.S.C. 
chapter  6)  ddes  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  may  be  made  easier  to 
understand-  In  particular,  the  IRS  and 
the  Treasury  Department  request 
comment^on  whether  further 
clarifica^on  is  needed  regarding  the 
applicanon  of  §  1.512(a)-l(d)  in  the 
cont^t  of  corporate  sponsorship 

Syments  or  other  unrelated  business 
activities.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  June  21,  2000,  at  10  a.m.  in  room  G- 
043,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  timely  written  comments 
and  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (a  signed  original  and  eight 
(8)  copies)  by  May  31,  2000. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 


An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  information:  The  principal 
author  of  these  regulations  is  Stephanie 
Lucas  Caden,  Office  of  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Proposed  Amendments 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  proposed 
amendments  to  26  CFR  part  1,  relating 
to  §  1.512{a)-l  and  §  1.513^.  published 
in  the  Federal  Register  for  January  22, 
1993  (58  FR  5687),  are  withdrawn. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   •    * 

Par.  2.  In  §  1.170A-9,  a  sentence  is 
added  to  the  end  of  paragraph  {e)(6)(i) 
to  read  as  follows: 

§1.1 70A-9    Definition  of  section 
170<bK1KA)  organization. 

***** 

(e)*   *   * 

(6)  Definition  of  support;  meaning  of 
general  public— {i)  In  general.  *   *   *  For 
purposes  of  this  paragraph  (e),  the  term 
contributions  includes  qualified 
sponsorship  payments  (as  defined  in 
§  1.513-4)  in  the  form  of  money  or 
property  (but  not  services). 
***** 

Par.  3.  In  §  1.509{a)-3,  a  sentence  is 
added  to  the  end  of  paragraph  (f)(1)  to 
read  as  follows: 

§  1 .509(a>-3    Broadly,  publicly  supported 
organizations. 

***** 

(0  Gifts  and  contributions 
distinguished  from  gross  receipts — (1)  In 
general.  *   *   *  For  purposes  of  section 
509(a)(2).  the  term  contributions 
includes  qualified  sponsorship 
payments  (as  defined  in  §  1.513-4)  in 
the  form  of  money  or  property  (but  not 
services). 
***** 
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Par.  4.  In  §  1.5lJ2{a}-l,  paragraph  (e) 
is  amended  by: 

1 .  Revising  the 
introductory  text 

2.  Redesignating 
as  Example  1 ; 

3.  Adding  Exai^pL 
The  revisions 

follows: 


leading  and 
or  paragraph  (e); 
the  current  Example. 


aid 


6  2. 

additions  read  as 


§1.512(aH     Defintion 


(e)  Examples. 
illustrated  by  the 

Example  1.  *  '   ' 


Tiis 


section  is 
ollowing  examples: 


Example  2.  (i)  P.  a  manufacturer  of 
photographic  equipment,  underwrites  a 
photography  exhibition  organized  by  M,  an 
art  museum  described  in  section  501(c)(3).  In 
return  for  a  payment  of  $100,000,  M  agrees 
that  the  exhibition  catalog  sold  by  M  in 
connection  with  the  exhibit  will  advertise  P's 
product.  The  exhibition  catalog  will  also 
include  educational  material,  such  as  copies 
of  photographs  included  in  the  exhibition, 
interviews  with  photographers,  and  an  essay 
by  the  curator  of  M's  department  of 
photography.  For  purposes  of  this  example, 
assume  that  none  of  the  $100,000  is  a 
qualiHed  sponsorship  payment  within  the 
meaning  of  section  513(i)  and  §1.513-4,  that 
M's  advertising  activity  is  regularly  carried 


on,  and  that  the  entire  amount  of  the 
payment  is  unrelated  business  taxable 
income  to  M.  Expenses  directly  connected 
with  generating  the  unrelated  business 
taxable  income  (i.e.,  direct  advertising  costs) 
total  $25,000.  Expenses  directly  connected 
with  the  preparation  and  publication  of  the 
exhibition  catalog  (other  than  direct 
advertising  costs)  total  $110,000.  M  receives 
$60,000  of  gross  revenue  from  sales  of  the 
exhibition  catalog.  Expenses  directly 
connected  with  the  conduct  of  the  exhibition 
total  $500,000. 

(ii)  The  computation  of  unrelated  business 
taxable  income  is  as  follows: 

(A)  Unrelated  trade  or  business  (sale  of 
advertising): 


Income  

Directly-connected 


expenses 


Subtotal 


$100,000 
(25,000) 

75,000 


75,000 


(B)  Exempt  functi 
exhibition  catalog) 


)n  (publication  of 


Income  (from  catak  g  sales)  .. 
Directly-connected  sxpenses 


Net  exempt  functio  i 

Unrelated  bu  tiness 


income  (loss)  

taxable  income 


60,000 
(110,000) 

(50,000) 


(50,000) 


25.000 


la  ted 


:  ths 


(iii)  Expenses  re 
exhibition  catalog 
$50,000.  Because 
activity  (the  sale  of 
exempt  activity  (the 
exhibition  catalog), 
publication  of  editc 
normally  conductec 
sell  advertising,  the 
publication  activity 
fixim  unrelated  busi 
paragraph  (d)(2)  of 
the  presentation  of 
activity  normally  c( 
entities  engaged  in 
publication  activity 
paragraph  (d)(2)  of 
Consequently,  the 
presenting  the  exhil : 
connected  with  the 
advertising  activity 
proximate  and 
activity.  Accordingly 
business  taxable 


to  publication  of  the 
eiceed  revenues  by 
unrelated  business 
dvertising)  exploits  an 
publication  of  the 
md  because  the 
ial  material  is  an  activity 
by  taxable  entities  that 
net  loss  from  the  exempt 
is  allowed  as  a  deduction 
less  income  under 
section.  In  contrast, 
exhibition  is  not  an 
ducted  by  taxable 
<  dvertising  and 
for  purposes  of 
section. 
.000  cost  of 
ition  is  not  directly 
onduct  of  the  unrelated 
md  does  not  have  a 
relationship  to  that 
M  has  unrelated 
of  $25,000. 


t  lis  I 

i  n  I 


t  lis  : 
$  iOO.i 


primu7 


mc  ome  ( 


Par.  5.  Section 
read  as  follows: 


1.513-4  is  added  to 


§  1 .51 3-4    Certain  Sponsorship  not 
unrelated  trade  or  Dusiness. 

(a)  In  general.  I  nder  section  513(i), 
the  receipt  of  qua  ified  sponsorship 
payments  by  an  e  cempt  organization 
which  is  subject  1 3  the  tax  imposed  by 
section  511  does 

of  income  from  aii  unrelated  trade  or 
business. 

(b)  Exception.  1  he  provisions  of  this 
section  do  not  ap  )ly  with  respect  to 
payments  made  i0  cormection  with 


qualified  convention  and  trade  show 
activities.  For  rules  governing  qualified 
convention  and  trade  show  activity,  see 
§  1.513-3.  The  provisions  of  this  section 
also  do  not  apply  to  income  derived 
from  the  sale  of  advertising  or 
acknowledgments  in  exempt 
organization  periodicals.  For  this 
purpose,  the  term  periodical  means 
regularly  scheduled  and  printed 
material  published  by  or  on  behalf  of 
the  exempt  organization  that  is  not 
related  to  and  primarily  distributed  in 
connection  with  a  specific  event 
conducted  by  the  exempt  organization. 
For  rules  governing  the  sale  of 
advertising  in  exempt  organization 
periodicals,  see  §  1.512(a)-l(f). 

(c)  Qualified  sponsorship  payment — 
(1)  Definition.  The  term  qualified 
sponsorship  payment  means  any 
payment  of  money,  transfer  of  property, 
or  performance  of  services  by  any 
person  engaged  in  a  trade  or  business 
with  respect  to  which  there  is  no 
arrangement  or  expectation  that  the 
person  will  receive  any  substantial 
return  benefit.  In  determining  whether  a 
payment  is  a  qualified  sponsorship 
payment,  it  is  irrelevant  whether  the 
sponsored  activity  is  related  or 
unrelated  to  the  recipient  organization's 
exempt  purpose.  It  is  also  irrelevant 
whether  the  sponsored  activity  is 
temporary  or  permanent. 

(2)  Substantial  return  benefit — (i)  In 
general.  For  purposes  of  this  section,  a 


substantial  return  benefit  means  any 
benefit  other  than  goods,  services  or 
other  benefits  of  insubstantial  value  that 
are  disregarded  imder  paragraph 
(c){2)(ii)  of  this  section,  or  a  use  or 
acknowledgment  described  in  paragraph 
(c){2)(iii)  of  this  section. 

A  substantial  return  benefit  includes 
advertising  as  defined  in  paragraph 
{c)(2)(iv)  of  this  section,  providing 
facilities,  services  or  other  privileges  to 
the  payor  or  persons  designated  by  the 
payor  (except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section),  cind  granting 
the  payor  or  persons  designated  by  the 
payor  an  exclusive  or  nonexclusive  right 
to  use  an  intangible  asset  (e.g., 
trademark,  patent,  logo,  or  designation) 
of  the  exempt  organization. 

(ii)  Certain  goods  or  services 
disregarded.  (A)  For  pxurposes  of 
paragraph  (c)(2)(i)  of  this  section,  goods, 
services  or  other  benefits  are 
disregarded  if — 

[1)  The  goods,  services  or  other 
benefits  provided  to  the  payor  or 
persons  designated  by  the  payor  have  an 
aggregate  fair  market  value  of  not  more 
than  2%  of  the  amount  of  the  payment, 
or  $74  (adjusted  for  tax  years  beginning 
after  calendar  year  2000  by  an  amount 
determined  imder  section  1(f)(3),  by 
substituting  "calendar  year  1999"  for 
"calendar  year  1992"  in  section 
1(f)(3)(B)),  whichever  is  less  (or  such 
other  amount(s)  as  may  be  specified  in 
a  revenue  procedure  or  other  form  of 
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guidance  issued  by  the  Commissioner); 
or 

(2)  The  only  benefits  provided  to  the 
payor  or  persons  designated  by  the 
payor  are  token  items  (e.g.,  bookmarks, 
calendars,  key  chains,  mugs,  posters,  tee 
shirts)  bearing  the  exempt  organization's 
name  or  logo  that  have  an  aggregate  cost 
within  the  limit  established  for  low  cost 
articles  under  section  513(h)(2)  (or  such 
other  limit  as  may  be  specified  in  a 
revenue  procedure  or  other  form  of 
guidance  issued  by  the  Commissioner); 
however,  token  items  (as  described 
above)  provided  to  employees  of  the 
payor,  or  to  partners  of  a  partnership 
that  is  the  payor,  are  disregarded  if  the 
combined  total  cost  of  the  token  items 
provided  to  each  employee  or  partner 
does  not  exceed  the  limit  stated  in  this 
paragraph  (c)(2)(ii){A)(2). 

(B)  If  the  fair  market  value  of  the 
benefits  (or  the  cost,  in  the  case  of  token 
items)  exceeds  the  amount  or  limit 
specified  in  paragraph  (c)(2)(ii)(A)  of 
this  section,  then  (except  as  provided  in 
paragraph  (c)(2)(iii)  of  Uiis  section)  the 
entire  fair  market  value  (as  opposed  to 
cost)  of  such  benefits,  not  merely  the 
excess  amount,  is  a  substantial  return 
benefit. 

(iii)  Use  or  acknowledgment.  For 
purposes  of  this  section,  a  substantial 
return  benefit  does  not  include  the  use 
or  acknowledgment  of  the  name  or  logo 
(or  product  lines)  of  the  payor's  trade  or 
business  in  connection  with  the 
activities  of  the  exempt  organization. 
Use  or  acknowledgment  does  not 
include  advertising  as  described  in 
paragraph  (c)(2)(iv)  of  this  section,  but 
may  include  the  following:  logos  and 
slogans  that  do  not  contain  qualitative 
or  comparative  descriptions  of  the 
payor's  products,  services,  facilities  or 
company;  a  list  of  the  payor's  locations, 
telephone  numbers,  or  Internet  address; 
value-neutral  descriptions,  including 
displays  or  visual  depictions,  of  the 
payor's  product-line  or  services;  and  the 
payor's  brand  or  trade  names  and 
product  or  service  listings.  Logos  or 
slogans  that  are  an  established  part  of  a 
payor's  identity  are  not  considered  to 
contain  qualitative  or  comparative 
descriptions.  Mere  display  or 
distribution,  whether  for  fi'ee  or 
remuneration,  of  a  payor's  product  by 
the  payor  or  the  exempt  organization  to 
the  general  public  at  the  sponsored 
activity  is  not  considered  an 
inducement  to  purchase,  sell  or  use  the 
payor's  product  for  piu-poses  of  this 
section  and,  thus,  will  not  affect  the 
determination  of  whether  a  payment  is 
a  qualified  sponsorship  payment. 

(iv)  Advertising.  For  purposes  of  this 
section,  the  term  advertising  means  any 
message  or  other  programming  material 


which  is  broadcast  or  otherwise 
transmitted,  published,  displayed  or 
distributed,  and  which  promotes  or 
markets  any  trade  or  business,  or  any 
service,  facility  or  product.  Advertising 
includes  messages  containing 
qualitative  or  comparative  language, 
price  information  or  other  indications  of 
savings  or  value,  an  endorsement,  or  an 
inducement  to  purchase,  sell,  or  use  any 
company,  service,  facility  or  product.  A 
single  message  that  contains  both 
advertising  and  an  acknowledgment  is 
advertising.  This  section  does  not  apply 
to  activities  conducted  by  a  payor  on  its 
own.  For  example,  if  a  payor  purchases 
broadcast  time  from  a  television  station 
to  advertise  its  product  during 
commercial  breaks  in  a  sponsored 
program,  the  exempt  organization's 
activities  are  not  thereby  converted  to 
advertising. 

(v)  Exclusivity  arrangements — (A) 
Exclusive  sponsor.  An  arrangement  that 
acknowledges  the  payor  as  the  exclusive 
sponsor  of  an  exempt  organization's 
activity,  or  the  exclusive  sponsor 
representing  a  particular  trade,  business 
or  industry,  generally  does  not,  by  itself, 
result  in  a  substantial  retmn  benefit.  For 
example,  if  in  exchange  for  a  payment, 
an  organization  announces  that  its  event 
is  sponsored  exclusively  by  the  payor 
(and  does  not  provide  any  advertising  or 
other  substantial  return  benefit  to  the 
payor),  the  payor  has  not  received  a 
substantial  return  benefit. 

(B)  Exclusive  provider.  An 
arrangement  that  limits  the  sale, 
distribution,  availability,  or  use  of 
competing  products,  services,  or 
facilities  in  connection  with  an  exempt 
organization's  activity  generally  results 
in  a  substantial  return  benefit.  For 
example,  if  in  exchange  for  a  payment, 
the  exempt  organization  agrees  to  allow 
only  the  payor's  products  to  be  sold  in 
connection  with  an  activity,  the  payor 
has  received  a  substantial  return  benefit. 

(d)  Allocation  of  payment — (1)  In 
general.  If  there  is  an  jirrangement  or 
expectation  that  the  payor  will  receive 
a  substantial  return  benefit  with  respect 
to  any  payment,  then  only  the  portion, 
if  any,  of  the  payment  that  exceeds  the 
fair  market  value  of  the  substantial 
retvun  benefit  (determined  on  the  date 
the  sponsorship  arrangement  is  entered 
into)  is  a  qualified  sponsorship 
payment.  However,  if  the  exempt 
organization  does  not  establish  that  the 
payment  exceeds  the  fair  market  value 
of  any  substantial  return  benefit,  then 
no  portion  of  the  payment  constitutes  a 
qualified  sponsorship  payment.  The 
unrelated  business  income  tax  (UBIT) 
treatment  of  any  payment  (or  portion 
thereof)  that  is  not  a  qualified 
sponsorship  payment  is  determined  by 


application  of  sections  512,  513  and 
514.  For  example,  payments  related  to 
an  exempt  organization's  providing 
facilities,  services,  or  other  privileges  to 
the  payor  or  persons  designated  by  the 
payor,  advertising,  exclusive  provider 
arrangements  described  in  paragraph 
(c)(2)(v)(B)  of  this  section,  a  license  to 
use  intangible  assets  of  the  exempt 
organization,  or  other  substantial  return 
benefits,  are  evaluated  separately  in 
determining  whether  the  exempt 
organization  realizes  unrelated  business 
taxable  income.  The  fair  market  value  of 
any  substantial  return  benefit  provided 
as  part  of  a  sponsorship  arrangement  is 
the  price  at  which  the  benefit  would  be 
provided  between  a  willing  recipient 
and  a  willing  provider  of  the  benefit, 
neither  being  under  any  compulsion  to 
enter  into  the  arrangement,  and  both 
having  reasonable  knowledge  of 
relevant  facts,  and  without  regard  to  any 
other  aspect  of  the  sponsorship 
arrangement. 

(2)  Anti-abuse  provision.  To  the 
extent  necessary  to  prevent  avoidance  of 
the  rule  stated  in  paragraph  (d)(1)  of  this 
section,  where  the  exempt  organization 
fails  to  make  a  reasonable  and  good  faith 
valuation  of  any  substantial  return 
benefit,  the  Commissioner  (or  the 
Commissioner's  delegate)  may 
determine  the  portion  of  a  payment 
allocable  to  such  substantial  return 
benefit  and  may  treat  two  or  more 
related  payments  as  a  single  payment. 

(e)  Special  rules — (1)  Written 
agreements.  The  existence  of  a  written 
sponsorship  agreement  does  not.  in 
itself,  cause  a  payment  to  fail  to  be  a 
qualified  sponsorship  payment.  The 
terms  of  the  agreement,  not  its  existence 
or  degree  of  detail,  are  relevant  to  the 
determination  of  whether  a  payment  is 
a  qualified  sponsorship  payment. 
Similarly,  the  terms  of  the  agreement 
and  not  the  title  or  responsibilities  of 
the  individuals  negotiating  the 
agreement  determine  whether  a 
payment  (or  any  portion  thereof)  made 
pursuant  to  the  agreement  is  a  qualified 
sponsorship  payment. 

(2)  Contingent  payments.  The  term 
qualified  sponsorship  payment  does  not 
include  any  payment  the  amount  of 
which  is  contingent,  by  contract  or 
otherwise,  upon  the  level  of  attendance 
at  one  or  more  events,  broadcast  ratings, 
or  other  factors  indicating  the  degree  of 
public  exposure  to  the  sponsored 
activity.  "The  fact  that  a  payment  is 
contingent  upon  sponsored  events  or 
activities  actually  being  conducted  does 
not,  by  itself,  cause  the  payment  to  fail 
to  be  a  qualified  sponsorship  payment. 

(3)  Determining  public  support. 
Qualified  sponsorship  payments  in  the 
form  of  money  or  property  (but  not 
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playing  spots  for  each  tournament  that  have 
a  fair  market  value  in  excess  of  the  amount 
specified  in  paragraph  (c)(2)(ii)  of  this 
section.  Additionally,  O  displays  the  latest 
models  of  the  manufacturer's  premier  luxury 
cars  at  each  tournament.  O's  use  of  the 
manufacturer's  name  and  logo  and  display  of 
cars  in  the  tournament  area  constitute 
acknowledgment  of  the  sponsorship. 
However,  the  admission  passes  and  pro-am 
playing  spots  are  a  substantial  return  benefit. 
Only  that  portion  of  the  payment,  if  any,  that 
O  can  demonstrate  exceeds  the  fair  market 
value  of  the  admission  passes  and  pro-am 
playing  spots  is  a  qualified  sponsorship 
payment. 

Example  4.  P  conducts  an  annual  college 
football  bowl  game.  P  sells  to  commercial 
broadcasters  the  right  to  broadcast  the  bowl 
game  on  television  and  radio.  A  major 
corporation  agrees  to  be  the  exclusive 
sponsor  of  the  bowl  game.  The  detailed 
contract  between  P  and  the  corporation 
provides  that  the  name  of  the  bowl  game  will 
include  the  name  of  the  corporation.  The 
contract  further  provides  that  the 
corporation's  name  and  established  logo  will 
appear  on  players'  helmets  and  uniforms,  on 
the  scoreboard  and  stadium  signs,  on  the 
playing  field,  on  cups  used  to  serve  drinks 
at  the  game,  and  on  all  related  printed 
material  distributed  in  connection  with  the 
game.  The  agreement  is  contingent  upon  the 
game  being  broadcast  on  television  and  radio, 
but  the  amount  of  the  payment  is  not 
contingent  upon  the  number  of  people 
attending  the  game  or  the  television  ratings. 
The  contract  provides  that  television  cameras 
will  focus  on  the  corporation's  name  and 
logo  on  the  field  at  certain  intervals  during 
the  game.  P's  use  of  the  corporation's  name 
and  logo  in  connection  with  the  bowl  game 
constitutes  acknowledgment  of  the 
sponsorship.  The  exclusive  sponsorship 
arrangement  is  not  a  substantial  return 
benefit.  The  entire  payment  is  a  qualified 
sponsorship  payment,  which  is  not  income 
from  an  unrelated  trade  or  business. 

Example  5.  Q  organizes  an  amateur  sports 
team.  A  major  pizza  chain  gives  uniforms  to 
players  on  Q's  team,  and  also  pays  some  of 
the  team's  operational  expenses.  The 
uniforms  bear  the  name  and  established  logo 
of  the  pizza  chain.  During  the  final 
tournament  series,  Q  distributes  free  of 
charge  souvenir  flags  bearing  Q's  name  to 
employees  of  the  pizza  chain  who  come  out 
to  support  the  team.  The  flags  cost  S2  each. 
The  flags  are  not  a  substantial  return  benefit 
because  they  are  token  items  that  qualify  as 
low  cost  articles  under  paragraph  (c)(2)(ii)  of 
this  section.  Q's  use  of  the  name  and  logo  of 
the  pizza  chain  in  connection  with  the 
tournament  constitutes  acknowledgment  of 
the  sponsorship.  The  funding  and  supplied 
uniforms  are  a  qualified  sponsorship 
payment,  which  is  not  income  from  an 
unrelated  trade  or  business. 

Example  6.  R  is  a  liberal  arts  college.  A  soft 
drink  manufacturer  makes  a  substantial 
payment  to  the  college's  English  department, 
and  in  exchange,  R  names  a  writing 
competition  after  the  soft  drink 
manufacturer.  In  addition,  R  agrees  to  limit 
all  soft  drink  sales  on  campus  to  the 
manufacturer's  brand  of  soft  drink.  R's  use  of 


the  manufacturer's  name  in  the  writing 
competition  constitutes  acknowledgment  of 
the  sponsorship.  However,  limiting  all  soft 
drink  sales  on  campus  to  the  manufacturer's 
brand  of  soft  drink,  i.e.,  the  exclusive 
provider  arrangement,  is  a  substantial  return 
benefit.  Only  that  portion  of  the  payment,  if 
any,  that  R  can  demonstrate  exceeds  the  fair 
market  value  of  the  exclusive  provider 
arrangement  is  a  qualified  sponsorship 
payment. 

Example  7.  S  is  a  noncommercial  broadcast 
station  that  airs  a  program  funded  by  a  local 
music  store.  In  exchange  for  the  funding,  S 
broadcasts  the  following  message:  "This 
program  has  been  brought  to  you  by  the 
Music  Shop,  located  at  123  Main  Street.  For 
your  music  needs,  give  them  a  call  today  at 
555-1234.  This  station  is  proud  to  have  the 
Music  Shop  as  a  sponsor."  Because  this 
single  broadcast  message  contains  both 
advertising  and  an  acknowledgment,  the 
entire  message  is  advertising  and  constitutes 
a  substantial  return  benefit.  Unless  S 
establishes  that  the  amount  of  the  payment 
exceeds  the  fair  market  value  of  the 
advertising,  none  of  the  payment  is  a 
qualified  sponsorship  payment. 

Example  8.  T,  a  symphony  orchestra, 
performs  a  series  of  concerts.  A  program 
guide  that  contains  notes  on  guest  conductors 
and  other  information  concerning  the 
evening's  program  is  distributed  by  T  at  each 
concert.  The  Music  Shop  makes  a  payment 
to  T  in  support  of  the  concert  series.  As  a 
supporter  of  the  event,  the  Music  Shop  is 
recognized  in  the  program  guide  and  on  a 
poster  in  the  lobby  of  the  concert  hall.  The 
Music  Shop  receives  complimentary  tickets 
to  the  concert  series.  The  fair  market  value 
of  the  complimentary  tickets  exceeds  the 
amount  specified  in  paragraph  (c)(2)(ii)  of 
this  section.  The  lobby  poster  states  that 
"The  T  concert  is  sponsored  by  the  Music 
Shop,  located  at  123  Main  Street,  telephone 
number  555-1234."  The  program  guide 
contains  the  same  information  and  also 
states,  "Visit  today  for  the  finest  selection  of 
music  CDs  and  cassette  tapes."  T's  use  of  the 
Music  Shop's  name  and  address  in  the  lobby 
poster  constitutes  acknowledgment  of  the 
sponsorship.  However,  the  promotion  in  the 
program  guide  and  complimentary  tickets  are 
a  substantial  return  benefit.  Only  that  portion 
of  the  payment,  if  any,  that  T  can 
demonstrate  exceeds  the  fair  market  value  of 
the  promotion  in  the  program  guide  and 
complimentary  tickets  is  a  qualified 
sponsorship  payment. 

Example  9.  U,  a  national  charity  dedicated 
to  promoting  health,  organizes  a  campaign  to 
inform  the  public  about  potential  cures  to 
fight  a  serious  disease.  As  part  of  the 
campaign,  U  sends  representatives  to 
community  health  fairs  around  the  country  to 
answer  questions  about  the  disease  and 
inform  the  public  about  recent  developments 
in  the  search  for  a  cure.  A  pharmaceutical 
company  makes  a  payment  to  U  to  fund  U's 
booth  at  a  health  fair.  U  places  a  sign  in  the 
booth  displaying  the  pharmaceutical 
company's  name  and  slogan,  "Better 
Research,  Better  Health,"  which  is  an 
established  part  of  the  company's  identity.  In 
addition,  U  grants  the  pharmaceutical 
company  a  license  to  use  U's  logo  in 
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marketing  its  products  to  health  care 
providers  around  the  country.  U's  display  of 
the  pharmaceutical  company's  name  and 
slogan  constitutes  acknowledgment  of  the 
sponsorship.  However,  the  license  granted  to 
the  pharmaceutical  company  to  use  U's  logo 
is  a  substantial  return  benefit.  Only  that 
portion  of  the  payment,  if  any,  that  U  can 
demonstrate  exceeds  the  fair  market  value  of 
the  license  granted  to  the  pharmaceutical 
company  is  a  qualified  sponsorship  payment. 

Example  JO.  V,  a  trade  association, 
publishes  a  monthly  scientific  magazine  for 
its  members  containing  information  about 
current  issues  and  developments  in  the  field. 
A  textbook  publisher  makes  a  large  payment 
to  V  to  have  its  name  displayed  on  the  inside 
cover  of  the  magazine  each  month.  Because 
the  monthly  magazine  is  a  periodical  within 
the  meaning  of  paragraph  (b)  of  this  section, 
the  section  513(i}  safe  harbor  does  not  apply. 
See§1.512(a)-l(f). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-^848  Filed  2-29-00;  8:45  ami 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1614 
RIN  3046-AA57 

Federal  Sector  Equal  Employment 
Opportunity 

agency:  Equal  Employment 

Opportunity  Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:The  Equal  Employment 
Opportunity  Commission  (the 
Commission  or  EEOC)  proposes  to 
amend  its  regulation  governing  federal 
sector  equal  employment  opportunity  to 
reflect  the  1992  amendment  of  section 
501  of  the  Rehabilitation  Act  of  1973. 
Congress  amended  section  501  in  ■ 
October  1992  to  state  that  the 
nondiscrimination  standards  of  Title  I  of 
the  Americans  with  Disabilities  Act 
apply  to  section  501  of  the 
Rehabilitation  Act. 

DATES:  Comments  must  be  received  by 
May  1,  2000. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  Executive 
Secretariat,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
N.W.,  Washington,  D.C.  20507.  Copies 
of  comments  submitted  by  the  public 
will  be  available  for  review  on 
weekdays,  except  federal  holidays,  at 
the  Commission's  library,  Room  6502, 
1801  L  Street,  N.W.,  Washington,  D.C. 
between  the  hours  of  9:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  R.  Miaskoff,  Assistant  Legal 


Counsel,  at  (202)  663-4689  or  TDD  (202) 
663-7026.  This  document  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape,  and  electronic 
file  on  computer  disk.  Requests  for  this 
document  in  an  alternative  format 
should  be  made  to  the  Publications 
Information  Center  at  1-800-669-3362. 
SUPPLEMENTARY  INFORMATION:  With  the 
Rehabilitation  Act  Amendments  of 
1992,  Public  Law  102-569,  106  Stat. 
4344  (1992  Amendments  or 
Rehabilitation  Act  Amendments), 
Congress  added  a  new  subsection  (g)  to 
section  501  of  the  Rehabilitation  Act  of 
1973,  29  U.S.C.  791  (section  501). 
Subsection  (g)  provides  that  the 
standards  used  to  determine  whether 
section  501  has  been  violated  in  a 
complaint  alleging  "nonaffirmative 
action  employment  discrimination" ' 
are  the  standards  of  Title  I  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA),  as  well  as  sections  501  through 
504,  and  510  of  the  ADA,  as  such 
sections  relate  to  employment.  ^  This 
notice  of  proposed  rulemaking  (NPRM) 
sets  forth  proposed  regulatory  revisions 
to  implement  the  Rehabilitation  Act 
Amendments. 

Summary  of  Proposal 

The  Commission  promulgated  its 
latest  regulation  under  section  501  of 
the  Rehabilitation  Act  in  April,  1992. 
several  months  before  Congress  enacted 
the  Rehabilitation  Act  Amendments  in 
October,  1992.  The  Commission  now 
proposes  to  update  this  section  501 
regulation,  found  at  29  CFR  1614.203, 
by  deleting  all  of  the  current  provisions 
and  adding  a  new  paragraph  (b)(1)  that 
cross-references  the  ADA  regulation  at 
29  CFR  Part  1630.  '■* 

Effect  of  the  ADA  Standards 

As  a  general  matter,  the  ADA 
regulation  is  more  extensive  than  the 
requirements  in  place  under 
§  1614.203.  ■*  In  other  respects,  however, 
the  ADA  regulation  closely  corresponds 


to  provisions  in  §  1614.203.  The 
following  discussion  compares  each 
paragraph  in  §  1614.203  to  the 
corresponding  section(s)  of  the  ADA 
regulation,  and  identifies  major 
consequences  of  applying  the  ADA 
regulation  to  the  federal  sector. 

Definitions:  Change  from  Paragraph 
1614.203(a)  to  29  CFR  1630.2 

Subparagraphs  1614.203(a)(1)— (a)(5) 

The  Commission  proposes  to  delete 
29  CFR  1614.203(a){l)---{a)(5)  because 
these  sections  are  repetitive  of  ADA 
definitions  at  29  C.F.R.  1630.2.  For 
example,  the  definition  of  "disiability" 
in  the  two  regulations  is  virtually 
identical,  referring  in  both  instances  to 
an  impairment  that  substantially  limits 
one  or  more  major  life  activities,  a 
record  of  such  a  substantially  limiting 
impairment,  or  being  regarded  as  having 
such  a  substantially  limiting 
impairment.^  The  ADA  regulation  also 
defines  several  important  terms  that  are 
not  defined  in  §  1614.203,  such  as 
"essential  functions."  "qualification 
standards,  "  and  "direct  threat." 

Subparagraph  1614.203(a)(6):  Safety 
Issues  and  "Qualified  Individual  with  [a 
Disability!" 

The  Commission  proposes  to  delete 
29  CFR  1614.203(a)(6)  because  it  is 
inconsistent  with  the  ADA's  standard 
on  safety  issues.  Under  the  ADA,  an 
employer  can  disqualify  an  individual 
from  employment  if  the  employer  shows 
that  the  individual  poses  a  "direct 
threat"  to  health  and  safety,  even  after 
considering  reasonable  accommodation. 
The  ADA  regulation  defines  "direct 
threat"  as  a  "significant  risk  of 
substantial  harm,"  and  states  that  an 
employer  must  consider  individualized 
medical  or  other  objective  evidence  to 
decide  if  a  particular  individual  poses  a 
"direct  threat."  29  CFR  1630.2(r).  By 
contrast,  the  old  subparagraph 
1614.203(a)(6)  did  not  even  use  "direct 


'  Accordingly,  the  1992  Amendments  do  not  alter 
affirmative  action  duties  under  section  501.  For 
simplicity,  the  phrase  "employment 
discrimination"  will  be  used  in  this  document  in 
lieu  of  the  statutory  phrase  "nonaffirmative  action 
employment  discrimination." 

^See42  U.S.C.  12101-12117.  12201-12213(1994) 
(codified  as  amended). 

3  The  fact  that  the  ADAs  definition  of 
"employer"  excludes  the  United  Stales  does  not 
impact  this  proposal.  See  42  U.S.C.  1 2 1 1 1  (5)(B)(i}: 
29  CFR  16.30.2  (e)(2)(i).  The  NPRM  does  not  state 
that  the  ADA  regulation  applies  directly  to  the 
federal  government  as  an  employer.  Rather,  the 
NF'RM  simply  implements  the  Rehabilitation  Act 
Amendments  by  applying  ADA  employment 
di.scrimindtion  standards  through  Section  501  to  the 
federal  sector. 

■*  Under  the  1992  Amendments,  the  federal  sector 
is  subject  to  all  ADA  employment  discrimination 
standards  through  Section  501. 


5  Compare  29  CFR  1614.203(a)(1)  with  29  CFR 
1630.2(g).  In  a  decision  focused  closely  on  the 
wording  of  the  ADA  definition  of  "disability."  the 
Supreme  Court  held  in  Sutton  v.  United  Airline*. 
119  S.  Cl.  2139.  9  AD  Cas.  (BNA)  673  (1999).  that 
the  positive  and  negative  effects  of  corrective  or 
mitigating  measures  must  be  considered  when 
judging  whether  an  impairment  substantially  limits 
one  or  more  of  an  individual's  major  life  activities 
and.  therefore,  whether  the  individual  is  "disabled" 
under  the  first  prong  of  the  ADA'S  definition  of 
"disability.  "  See  also  Murphv  v.  United  Parcel 
Service.  Inc.,  1 19  S.  Ct.  2133.  9  AD  Cas.  (BNA)  691 
(1999);  and  .Mbertsons.  Inc.  v.  Kirkingburg.  1 19  S. 
CI.  2162.  9  AD  Cas.  (BNA)  694  (1999).  The  C;ourts 
decision  in  Sutton  does  not  affect  the  text  of  the 
ADA  regulation  because  the  regulation  does  not 
address  mitigating  measures.  The  Sutton  holding, 
however,  alters  the  Commission's  subregulator>' 
ADA  guidance  to  the  extent  such  guidance  sets 
forth  a  position  on  mitigating  measures  that  is 
contrary  to  the  Court's  holding. 
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equal  employment  opportunity  of  an 
individual  with  a  disability  are  removed 
or  alleviated,"  and  thereby  articulates  a 
basic  principle  that  may  help  federal 
employers  and  employees  to  evaluate 
potential  accommodations.^  The  ADA 
regulation  also  states  that,  if  an 
employee  requests  reasonable 
accommodation  but  the  most 
appropriate  accommodation  is  not 
obvious,  the  employer  needs  "to  initiate 
an  informal,  interactive  process  with  the 
qualified  individual  with  a  disability" 
to  identify  an  effective  accommodation. 
See  29  C.F.R.  1630.2(o)(3).  In  terms  of 
specific  accommodations,  the  ADA 
regulation  adds  reassignment  and 
"modification  of  examinations,  training 
materials,  or  policies"  to  the  familiar  list 
included  in  the  pre-ADA  regulation.  See 
29  CFR  1630.2(o)(2).9  Finally,  the  ADA 
regulation  provides  an  extensive 
discussion  of  the  employer  defense  of 
"undue  hardship,"  directing  the 
employer  to  consider  a  range  of 
financial  and  operational  factors  to 
evaluate  whether  a  particular  reasonable 
accommodation  would  impose  an 
undue  hardship  on  its  operations. i" 

For  the  federal  employer,  the  most 
notable  change  resulting  from  the  T992 
Amendments  is  that  reassignment  is 
now  treated  as  a  reasonable 
accommodation  pursuant  to  express 
language  in  the  ADA.  42  U.S.C. 
12111(9)(B).  An  employer's  duty  to 
provide  reassignment  is  limited  only  by 
"undue  hardship."  The  change  will  be 
discussed  in  detail  in  the  section  titled 
"Reassignment." 


»  See  29  CFR  part  1630  app.  1630.9. 

*A  reasonable  accommodation  that  has 
increasing  significance  in  the  federal  workplace  is 
providing  accessible  electronic  and  information 
technology  to  make  facilities  and  services  readily 
accessible  to  individuals  with  disabilities.  See  29 
CFR  1630.2(o)(2)(i)  (it  is  a  reasonable 
accommodation  to  make  "existing  facilities  used  by 
employees  readily  accessible  to  and  usable  by 
individuals  with  disabilities"):  id.  at  1630.2(o)(2)(ii) 
("other  similar  accommodations  for  individuals 
with  disabilities"  may  be  required). 

•"A  reasonable  accommodation  imposes  an 
"undue  hardship"  on  an  employer's  operation 
when  it  results  in  "significant  difficulty  or 
expense."  42  U.S.C.  12111(10).  In  assessing  undue 
hardship,  an  employer  should  consider  several 
factors  including:  (1)  The  nature  and  net  cost  of  the 
accommodation:  (2)  the  overall  financial  resources 
of  the  facility  or  facilities  involved  in  making  the 
accommodation:  (3)  the  overall  financial  resources 
of  the  covered  entity;  (4)  the  type  of  operation  or 
operations  of  the  covered  entity,  including  the 
composition,  structure,  and  functions  of  the 
workforce,  and  the  geographic  separateness  and  the 
administrative  and  fiscal  relationship  of  the  facility 
or  facilities  in  question  to  the  covered  entity:  and 
(5)  the  impact  of  the  accommodation  on  the 
operation  of  the  facility.  See  42  U.S.C.  12111(10)(B); 
29  C.F.R.  1630.2(p)(2). 


Employment  Criteria:  Change  from 
Paragraph  1614.203(d)  to  29  CFR 
1630.10  and  1630.11 

The  Commission  proposes  to 
eliminate  paragraph  (d),  which 
governed  the  use  of  tests  and  selection 
criteria,  and  instead  apply  the  ADA 
standards  at  29  CFR  1630.10  and 
1630.11.  Under  the  ADA,  it  is  unlawful 
to  use  qualification  standards,  tests,  or 
other  selection  criteria  that  screen  out  or 
tend  to  screen  out  individuals  with 
disabilities,  based  on  disability,  unless 
the  standards  or  criteria  are  shown  to  be 
job-related  and  consistent  with  business 
necessity.  29  CFR  1630.10. 
Consideration  must  be  given  to  whether 
an  individual  with  a  disability  can 
satisfy  a  qualification  standard  or  other 
selection  criteria  with  reasonable 
accommodation.  See  29  CFR  1630.15. 

Moreover,  an  individual  with  a 
disability  must  not  be  excluded  from 
employment  simply  because  his/her 
disability  prevents  him/her  from  taking 
a  test,  or  negatively  influences  the 
results  of  a  test.  The  Interpretive 
Guidance  appended  to  the  ADA 
regulation  states  that  employment  tests 
must  be  administered  using  accessible 
test  sites  and  formats,  and  in  a  way  that 
measures  ability  rather  than  disability. 
29  CFR  part.  1630  app.  1630.11. 

Preemployment  Inquiries:  Change  from 
Paragraph  1614.203(e)  to  29  C.F.R. 
1630.13  and  1630.14 

The  Commission  proposes  to  delete 
pciragraph  (e)  and  apply  the  pertinent 
ADA  standards  at  29  CFR  1630.13  and 
1630.14.  Under  the  ADA  standards,  a 
federal  agency  employer  remains 
prohibited  from  making  inquiries  as  to 
whether  an  applicant  is  an  individual 
with  a  disability,  or  as  to  the  nature  or 
severity  of  such  disability,  and  may  not 
conduct  a  pre-offer  medical 
examination.  See  29  CFR  1630.13(a).  To 
the  extent  that  an  employer  wants  to 
determine  if  an  applicant's  medical 
condition  will  prevent  him/her  from 
performing  a  job,  the  ADA  only  permits 
a  few  specified  preemployment 
inquiries. '^  By  contrast,  the 
preemployment  inquiry  provision  in  old 
paragraph  1614.203(e)  gave  agencies 
broader  discretion  to  ask  applicants 


"  For  a  detailed  discussion  of  pertinent  ADA 
requirements,  see  the  Appendix  to  29  CFR  1630.14, 
and  "ADA  Enforcement  Guidance:  Preemployment 
Disability-Related  Questions  and  Medical 
Examinations,"  8  FEP  Mariual(BNA)  405:7191 
(1995)  (hereinafter  "Guidance  on  Preemployment 
Inquiries"].  Note  that  the  ADA  also  permits  pre- 
offer  disability-related  inquiries  that  are  necessary 
for  affirmative  action  purposes.  See  Guidance  on 
Preemployment  Inquiries,  8  FEP  Manual  (BNA)  at 
405:7196-97  (1995).  The  proposed  deletion  of 
paragraph  (e)  will  not  affect  federal  sector 
affirmative  action  efforts. 
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about  their  medical  conditions, 
expressly  permitting  agencies  to  inquire 
"into  an  applicant's  ability  to  meet  the 
essential  functions  of  the  job,  or  the 
medical  qualification  requirements  if 
applicable,  with  or  without  reasonable 
accommodation,  *   *   *  i.e.  the 
minimum  abilities  necessary  for  safe 
and  efficient  performance  of  the  duties 
of  a  position." 

The  ADA  allows  medical  inquiries  or 
examinations  after  a  conditional  offer  of 
employment  but  before  work  begins, 
assuming  all  individuals  in  the  same  job 
category  are  subjected  to  the  same 
inquiries  or  examinations  regardless  of 
disability.  See  29  CFR  1630.14(b).  An 
employer  may  ask  specific  individuals 
for  more  follow-up  information  if  the 
request  is  medically  related  to  the 
previously  obtained  information. '^ 
Under  the  ADA,  however,  an  employer 
who  withdraws  a  conditional  offer  of 
employment  based  on  disability-related 
information  obtained  during  a  post-offer 
inquiry  or  examination  can  defend 
against  a  charge  of  discrimination  only 
by  showing:  (1)  that  it  used  exclusionary 
criteria  that  were  job-related  and 
consistent  with  business  necessity;  and 
(2)  that  it  considered  reasonable 
accommodation  but  the  person  could 
not  have  performed  the  essential  job 
functions  even  with  reasonable 
accommodation.  See  29  C.F.R. 
1630.14(b)(3). 

The  ADA  also  prohibits  employers 
from  making  disability-related  inquiries 
or  requiring  medical  examinations  of 
employees  imless  those  inquiries  or 
examinations  are  job-related  and 
consistent  with  business  necessity.  42 
use  12112(d)(4):  29  CFR  part.  1630, 
app.  1630.14(c). >^  Finally,  the  federal 
employer  should  note  that  part  1630 
imposes  confidentiality  restrictions  on 
all  medical  information  obtained  from 
employees  and  applicants.  See  29  CFR 
1630.14  {b)(l)  and  (c)(1). 

Physical  Access  to  Buildings:  Change 
from  Paragraph  1614.203(fl  to  29  CFR 
part  1630 

The  Commission  proposes  to  delete 
paragraph  1614.203(f),  concerning 
physical  access  to  buildings.  If  an 
applicant  or  employee  is  denied  equal 
employment  opportunity  because  she 
caimot  obtain  physical  access  to  a 
building,  then  the  nondiscrimination 
standards  of  part  1630  control.  , 


As  a  practical  matter,  federal  agencies' 
obligations  in  this  area  are  not  expected 
to  change  significantly.  Under  the  old 
paragraph  1614.203(f),  an  agency  may 
not  have  an  inaccessible  facility. 
Additionally,  federal  agencies  afready 
must  comply  with  the  Architectural 
Barriers  Act  of  1968  and  the  ADA's 
accessibility  requirements.  By  adopting 
the  ADA'S  employment 
nondiscrimination  standards,  the  NPRM 
would  require  agencies  to  provide 
reasonable  accommodation  if  an 
applicant  or  employee  would  be  denied 
equal  employment  opportunity  because 
she  could  not  obtain  physical  access  to 
a  building. 

Reassignment:  Change  From  Paragraph 
1614.203(g)  to  New  Paragraph 
1614.203(b)(2) 

The  Commission  proposes  to  delete 
paragraph  1614.203(g)  and  to  add  a  new 
paragraph  1614.203(b)(2)  stating  the 
ADA'S  requirement  of  reasonable 
accommodation  as  it  pertains  to 
reassignment.  In  the  ADA,  Congress 
listed  "reassignment  to  a  vacant 
position"  as  a  form  of  reasonable 
accommodation.  42  U.S.C.  12111(9)(B). 
The  ADA  treats  reasonable 
accommodation  as  a  nondiscrimination 
obligation. 1"  An  employer's  duty  to 
provide  reassigiunent,  like  any 
reasonable  accommodation,  is  limited 
by  "undue  hardship."  By  applying  the 
ADA  standard  to  reassigimient,  federal 
employees  will  now  benefit  from  the 
same  protections  provided  employees  in 
the  private  sector. 

The  Obligation  To  Reassign 

Reassignment  to  a  vacant  position  is 
the  reasonable  accommodation  of  last 
resort  and  is  required  only  if:  (1)  There 
are  no  effective  accommodations  that 
will  enable  the  employee  to  perform  the 
essential  functions  of  his/her  position, 
or  (2)  all  other  reasonable 
accommodations  would  impose  an 
undue  hardship.  See  S.  Rep.  No.  101- 
116,  at  31  (1989);  H.R.  Rep.  No.  101- 
485,  pt.  2  at  63  (1990);  Smith  v.  Midland 
Brake,  Inc..  180  F.3d  1154,  9  AD  Cas. 
(BNA)  738  (10th  Cir.  1999)  (en  banc): 
Aka  V.  Washington  Hasp.  Ctr.,  156  F.3d 
1284,  8  Al3  Cas.  (BNA)  1093  (D.C.  Cir. 
1998)  (en  banc);  Stone  v.  City  of  Mount 
Vernon,  118  F.3d  92, 100-01,  6  AD  Cas. 
(BNA)  1685,  1693  (2d  Cfr.  1997),  cert, 
denied,  118  S.  Ct.  1044  (1998):  Kitaura 


V.  USPS.  EEOC  Petition  No.  03980089 
(March  11,  1999);  but  see,  e.g..  Foreman 
V.  Babcock  &■  Wilcox  Co.,  117  F.3d  800, 
7  AD  Cas.  (BNA)  331  (5th  Cir.  1997), 
cert  denied,  118  S.  Ct.  1050  (1998). 
Reassignment  means  that  the  employee 
receives  the  vacant '''  position  if  s/he  is 
qualified  for  it.  Cf  Smith,  supra  (stating 
that  "the  reassignment  obligation  must 
mean  something  more  than  merely 
allowing  a  disabled  person  to  compete 
equally  with  the  rest  of  the  world  for  a 
vacant  position"). 

The  Employee  Must  Be  Qualified 

ProbationeuT  Employee 

A  probationary  employee  with  a 
disability  is  eligible  for  reassignment  to 
a  new  position  as  long  as  s/he 
adequately  performed  the  essential 
functions  of  her/his  original  position, 
with  or  without  reasonable 
accommodation,  before  the  need  for 
reassignment  arose.  The  longer  a  newly 
hired  probationary  employee  has 
adequately  performed  the  essential 
functions  of  the  original  job,  with  or 
without  reasonable  accommodation,  the 
more  likely  it  is  that  reassignment  is 
appropriate  when  the  employee 
becomes  unable  to  continue  performing 
such  functions  due  to  a  disability."* 

Employee  Qualified  for  New  Job 

An  employee  is  "qualified"  for  the 
new  position  if  s/he:  (1)  Satisfies  the 
requisite  skill,  experience,  education, 
and  other  job-related  requirements  of 
that  position;  and  (2)  can  perform  the 
essential  functions  of  the  position,  with 
or  without  reasonable  accommodation. 
See  Stone  v.  Mount  Vernon,  118  F.3d 
92,  100-01,  6  AD  Cas.  (BNA)  1685,  1693 
(2d  Cir.  1997),  cert,  denied.  118  S.  Ct. 
1044  (1998).  The  employer  is  not 
obliged  to  provide  training  so  that  an 
employee  can  acquire  new  skills  for  a 
particular  reassignment.  However,  the 
employer  must  provide  any  training 
routinely  given  to  other  individuals 


'-  See  supra  note  It.  Guidance  on 
Preemployment  Inquiries,  8  FEP  Manual  (BNA)  at 
405:7197-99(1995). 

•  3  For  a  discussion  of  this  standard,  see  "  EECX]! 
Enforcement  Guidance  on  the  Americans  with 
Disabilities  Act  and  Psychiatric  Disabilities,"  at 
question  14,  8  FEP  Manual  (BNA)  405:7461,7467- 
70  (1997). 


'■•Gonsequemly.  the  Commission  now  considers 
reassignment  a  reasonable  accommodation  rather 
than  afTirmalive  action  for  purposes  of  Section  501. 
Cf  57  Fed.  Reg.  12634.  12637-12638  (April  10. 
1992)  (preamble  to  regulation  at  29  CFR 
1614.203(g),  which  was  issued  before  the  1992 
Amendments,  stated  that  reassignment  was 
affirmative  action). 


'^  A  position  is  "vacant"  if  it  is  available  when 
the  employee  asks  for  reasonable  accommodation, 
or  if  it  is  expected  to  become  available  within  a 
reasonable  amount  of  time.  See  29  CFR  part  16.10 
app.  §  1630.2(o).  In  the  federal  government,  a 
position  is  vacant  for  purposes  of  reassignment  if 
it  is  funded  and  not  yet  encumbered,  even  if  the 
agencv  has  already  posted  a  notice  advertising  the 
position.  See  Schuetterw  POD.  EEOC  Petition  No. 
03970140  (January  15.  1999).  .\n  employer  is  not 
obligated  to  create  a  new  position  to  implement  a 
reassignment.  See  Mitchell  v.  DOD.  EECX:  Petition 
No.  03930164  (lanuary  21.  1994). 

"•See  Guidance  on  Reasonable  Accommodation 
and  L'ndue  Hardship,  supra  note  7.  8  FEP  Manual 
(BNA)  at  405:7622-23  (1999).  .\pplicanls  are  not 
entitled  to  reassignment.  An  applicant  for  a  position 
mu.-it  be  qualified  for.  and  be  able  to  perform  with 
or  without  reasonable  accommodation,  the  essential 
functions  of  the  position  s/he  seeks.  See  29  CFR 
part  1630  app.  §  1630.2(o). 
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The  ADA  does  not  limit  the  obligation 
to  reassign  to  positions  within  the  same 
appointing  authority  or  commuting  area 
as  the  original  job.'^  Indeed, 
reassignment  to  a  different  component 
of  the  same  department  may  now  be 
required,  barring  undue  hardship.  See 
Kitaura  supra.  If  an  employee  is  being 
reassigned  to  a  different  geographical 
area,  s/he  must  pay  for  any  relocation 
expenses  unless  the  employer  routinely 
pays  such  expenses  when  granting  other 
employees'  requests  for  transfers.'^ 

The  Undue  HcU-dship  Defense 

Because  Congress  deemed 
reassignment  to  be  a  reasonable 
accommodation,  a  federal  employer  can 
deny  a  request  for  reassigimient  if  it 
poses  an  undue  hardship.  See  42  U.S.C. 
12111(10)(B):  29  CFR  1630.2(p).  See 
supra  note  10.  The  Commission 
evaluates  undue  hardship  on  a  case-by- 
case  basis.  For  example,  if  a  federal 
employer  claims  that  it  would  be  an 
undue  hardship  to  search  for  vacancies 
at  different  facilities  in  the  same 
department,  the  Commission  would 
examine  the  administrative  and 
financial  links  between  the  department 
and  its  separate  facilities  to  determine 
whether  such  a  search  would,  in  fact, 
impose  "significant  difficulty  or 
expense"  on  the  federal  employer. 
Reassignment  outside  of  the 
department — to  a  different  department 
in  the  federal  government — will  be 
presumed  to  be  an  undue  hardship  at 
this  time.  Under  current  procedures, 
one  federal  department  cannot  compel 
another  to  accept  a  transferred 
employee,  even  as  a  reasonable 
accommodation. 

Proposal  To  Delete  Paragraph 
1614.203(h):  Exclusion  From  Definition 
of  "Individual(s)  With  [Disabilities]" 

This  paragraph  is  deleted  because  it  is 
duplicative  of  equivalent  provisions  in 
part  1630.  Deletion  of  this  paragraph 
does  not  change  the  nondiscrimination 
standards  applicable  to  federal 
employers. 


'«  See  Gile  v.  United  Airlines.  Inc.,  95  F.3d  492. 
5  AD  Cas.  (SNA)  1466  (7th  Cir.  1996)  (stating  that 
lower  court  erroneously  limited  a  plaiatifTs  request 
for  documents  since  plaintiff  should  be  able  to 
present  evidence  about  reassignment  possibilities  in 
other  departments);  Malabarba  v.  Chicago  Tribune 
Co..  149  F.3d  690,  8  AD  Cas.  (BNA)  1505  (7th  Cir. 
1998)  (stating  that  company  conducted 
conscientious  intra-company  search  for  position, 
even  though  its  efforts  could  not  result  in 
reassignment);  see  Kitaura  supra:  but  see  Riley  v. 
Weverttaeuser  Paper  Co..  898  F.  Supp.  324 
(VV.'D.N.C.  1995).  5  AD  Cas.  (BNA)  325.  affd  77  F.3d 
470.  8  AD  Cas.  (BNA)  1536  (4th  Cir.  1996). 

"If  an  employee  freely  states  that  s/he  would  not 
move  to  a  different  geographical  area,  the  federal 
employer  need  not  continue  its  search  for  a  position 
in  that  geographic  area. 


Effective  Date  of  a  Finalized  Rule  After 
Public  Comment 

This  regulation  would  be  effective  30 
days  after  publication  of  a  final  rule  in 
the  Federal  Register.  Like  the  recently- 
finalized  procedural  changes  to  part 
1614,  the  current  NPRM  would  apply  to 
all  pending  Section  501  discrimination 
complaints. 

Additional  Amendment 

The  Commission  proposes  to  delete 
the  provision  in  §  1614.102(a)(9)  which 
refers  to  reassignment  pursuant  to 
§  1614.203(g). 

The  Commission  invites  comment  on 
these  proposed  changes.  The 
Commission  will  consider  all  comments 
received  in  conjunction  with  this 
NPRM. 

Regulatory  Procedures 

Executive  Order  12866 

Pursuant  to  Executive  Order  12866. 
EEOC  has  coordinated  this  final  rule 
with  the  Office  of  Management  and 
Budget.  Under  section  3(f)(1)  of 
Executive  Order  12866,  EEOC  has 
determined  that  the  regulation  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State  or  local 
tribal  governments  or  communities. 
Therefore,  a  detailed  cost-benefit 
assessment  of  the  regulation  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Regulatory  Flexibility  Act 

In  addition,  the  Commission  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  it  applies  exclusively 
to  employees  and  agencies  and 
departments  of  the  federal  government. 
For  this  reason,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  29  CFR  Part  1614 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Government  employees, 
Individuals  with  disabilities. 
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For  the  Commission. 
Ida  L.  Castro, 
Chairwoman. 

For  the  reasons  set  forth  in  the 
preamble,  EEOC  proposes  to  amend 
Chapter  XIV  of  Title  29  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1614— FEDERAL  SECTOR 
EQUAL  EMPLOYMENT  OPPORTUNITY 

1.  the  authority  citation  for  part  1614 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  206(d),  633(a).  791 
and  794a;  42  U.S.C.  2000e-16;  E.O.  10577,  3 
CFR  1954-1958  Comp.,  p.  218;  E.O.  11222, 
3  CFR,  1964-1965  Comp.,  p.  306;  E.O.  11478, 
3  CFR,  1969  Comp.,  p.  133;  E.O.  12106,  3 
CFR  1978  Comp.,  p.  263;  Reorg.  Plan  No.  1 
of  1978,  3  CFR  1978  Comp..  p.  321. 

§1614.102    [Amended] 

2.  Section  1614.102  is  amended  by 
removing  paragraph  (a){9)  and 
redesignating  paragraphs  (a)(10)  through 
(a)(14)  as  paragraphs  (a)(9)  through 
(a)(13),  respectively. 

3.  Section  1614.203  is  revised  to  read 
as  follows: 

§  1 61 4.203    Rehabilitation  Act. 

(a)  Model  employer.  The  Federal 
Government  shall  be  a  model  employer 
of  individuals  with  disabilities. 
Agencies  shall  not  discriminate  against 
qualified  individuals  with  disabilities. 
Agencies  shall  give  full  consideration  to 
the  hiring,  placement,  and  advancement 
of  qualified  individuals  with 
disabilities. 

(b)  ADA  standards.  (1)  The  standards 
used  to  determine  whether  section  501 
of  the  Rehabilitation  Act  of  1973  has 
been  violated  in  a  complaint  alleging 
nonaffirmative  action  employment 
discrimination  under  this  part  shall  be 
the  standards  applied  under  Titles  I  and 
V  of  the  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C. 12101-12102,  12111- 
12117,  12201-12213}  as  such  sections 
relate  to  employment.  These  standards 
are  set  forth  in  the  Commission's  ADA 
regulations  at  29  CFR  part  1630. 

(2)  Agencies  must  provide  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  individual  with  a  disability, 
unless  the  agency  can  demonstrate  that 
the  accommodation  would  impose  an 
undue  hardship.  Reasonable 
accommodation  may  include 
reassignment  to  a  vacant  position. 
Reassignment  is  the  reasonable 
accommodation  of  last  resort  and  is 
required  only  after  it  has  been 
determined  either  that: 

(i)  There  are  no  effective 
accommodations  that  will  enable  the 
employee  to  perform  the  essential 
functions  of  his/her  current  position;  or 


(ii)  All  other  accommodations  would 
impose  an  undue  hardship. 

[FR  Doc.  00-4596  Filed  2-29-00;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  20 

International  Postal  Rates;  Proposed 
Changes 

agency:  Postal  Service. 
ACTION:  Proposed  changes  in 
international  postal  rates. 

SUMMARY:  Pursuant  to  its  authority 
under  39  U.S.C.  407,  the  Postal  Service 
is  proposing  changes  in  international 
postal  rates  for  certain  surface  mail 
categories.  As  required  under  the  Postal 
Reorganization  Act,  the  proposed 
changes  will  result  in  international 
postal  rates  that  do  not  apportion  the 
costs  of  the  service  so  as  to  impair  the 
overall  value  of  the  service  to  the  users, 
are  fair  and  reasonable,  and  are  not 
unduly  or  unreasonably  discriminatory 
or  preferential. 

DATES:  Comments  on  the  proposed 
changes  must  be  received  on  or  before 
March  31,  2000. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Manager,  International 
Pricing,  International  Business,  U.S. 
Postal  Service,  475  L'Enfant  Plaza  SVV 
Room  370-IBU,  Washington  DC  20260- 
6500.  Copies  of  all  written  comments 
will  be  available  for  public  inspection 
between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  in  International 
Business,  10th  Floor,  901  D  Street  SW, 
Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Alepa,  (202)  268-4071. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  international  rates,  shown  in 
the  tables  below,  are  needed  by  the 
Postal  Service  to  accommodate  changes 
in  the  cost  of  providing  international 
mail  service. 

The  Postal  Service  is  proposing  to 
change  only  the  rates  contained  in  the 
charts  below.  These  rates  include  the 
surface  rates  for  regular  printed  matter 
and  small  packets  to  Mexico;  the 
publishers'  periodicals  surface  rates  for 
Mexico  and  all  other  countries  except 
Canada;  and  the  books  and  sheet  music 
surface  rates  for  Mexico  and  all  other 
countries  except  Canada.  No  other  rates 
are  changed  at  this  time.  Although  the 
Postal  Service  is  exempted  by  39  U.S.C. 
410(a)  from  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553).  the  Postal 


Service  invites  public  comment  at  the 
above  address. 

The  Postal  Service  proposes  to  adopt 
the  following  rates  and  to  amend  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
services. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404.  407,  408. 

2.  The  International  Mail  Manual  will 
be  amended  to  incorporate  the  following 
postage  rates: 

Mexico — Regular  Printed  Matter 
AND  Small  Packets  (Surface) 


Weight 
Lb 

not  over— 
Oz. 

Rate 

0 

1           

SO.  72 

0 

2    

0.96 

0 

3   

1.27 

0 

4  

1.50 

0 

5 

1.80 

0 

6     

1.80 

0 

7 

222 

0 

8        

2.22 

0 

9       

2.63 

0 

10      

2.63 

0 

11    

2.96 

0 

12 ; 

2.96 

0 

13     

3.37 

0 

14    

3.37 

0 

15  

3.77 

0     

3.77 

2  .". 

4.12 

4      

446 

6                   

4.81 

8       

5.16 

10                 

5.50 

12           

5.84 

14         

6.19 

2 

0  

6.54 

3 

0  

8.84 

4 

0          

11.15 

Each  additional  pound  or  fraction  of  a 
poup'i 

2.30 

(Note:  Maximum  weight  is  4  pounds  for 
small  packets  and  1 1  pounds  for  regular 
printed  matter.) 

Publishers'  Periodicals  (Surface) 


Weight  not  over — 
Lb.        Oz. 


Mexico       All  other ' 


0 

1 

$0  48 

Sa44 

0 

2 

0.60 

055 

0 

3 

0.78 

0.71 

0 

4 

0.90 

0.83 

0 

5 

1.13 

1.05 

0 

6 

1.13 

1.05 

0 

7 

1.36' 

1.27 
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PuBLiSHErts'  Periodicals 
(SuRFACt ) — Continued 
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Lb.        Oz 


0 

0 

0 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

3 

4 

5 

6 

7 

8 

9 

10 

11 


8 

9 

10 

11  

12 

13 

14 

15 

16 

18 

20 

22 

24 

26 

28 

30 

32 

0 

0 

0 

0 

a 

0 

0 

0 

0 

Each  additional 
pound  or  traction  ff 
a  pound  


Mil  other 
Mexico). 
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I  

2 

3 

4 

5  

6 

7 

8 

9  

10 

II  

Each  additional 
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'All  other 
Mexico). 


Mexico    !  All  other ' 


1.36 
1.57 
1.57 
1.80 
1.80 
2.03 
2.03 
226 
2.26 
2.46 
2.68 
288 
3.10 
3.30 
3.52 
3.72 
3.94 
5.38 
682 
8.26 
9.70 
11.14 
12.58 
14.02 
15.46 
16.90 


1.44 


1.27 
1.50 
1.50 
1.71 
1.71 
1.93 
1.93 
2.15 
2.15 
2.36 
2.56 
2.77 
2.98 
3.19 
3.39 
3.60 
3.81 
5.13 
6.45 
7.77 
9.10 
10.42 
11.74 
13.06 
14.39 
15.71 


1.32 


countr  es   (except  Canada  and 


Books  and  She  et  Music  (Surface) 


Mexico    ;  All  other ' 


S2.26 
3.94 

5  38  I 

6  82  I 
8.26 
9.70  j 

11.14 
12.58  I 
14  02  : 
15.46 
16.90 


1.44 


$2.24 

3.97 

5.35 

6.73 

8.11 

9.49 

10.87 

12.25 

13.63 

15.01 

16.39 


1.38 


countr  es  (except  Canada  and 


Stanley  F.  Mires, 

Chief  Counsel.  Legia  ative. 

(FR  Doc.  00-4810  F  led  2-29-00;  8:45  ain) 

BILLING  CODE  7710-12-  » 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[FRL-6542-8] 
RIN  2060-AH88 

Stay  of  the  Eight-Hour  Portion  of  the 
Findings  of  Significant  Contribution 
and  Rulemaking  for  Purposes  of 
Reducing  Interstate  Ozone  Transport 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  today's  action,  EPA  is 
proposing  to  amend  a  final  rule  it  issued 
under  section  110  of  the  Clean  Air  Act 
(CAA)  related  to  interstate  transport  of 
pollutants.  The  EPA  is  proposing  to  stay 
its  finding  in  the  nitrogen  oxides  State 
Implementation  Plan  Call  (NOx  SIP 
Call)  related  to  the  8-hour  ozone 
standards. 

In  the  final  NOx  SIP  Call,  EPA  found 
that  emissions  of  NOx  from  22  States 
and  the  District  of  Columbia  (23  States) 
significantly  contribute  to  downwind 
areas'  nonattainment  of  the  1-hour 
ozone  National  Ambient  Air  Quality 
Standards  (NAAQS).  The  EPA  also 
separately  found  that  NOx  emissions 
from  the  same  23  States  significantly 
contribute  to  downwind  nonattainment 
of  the  8-hour  ozone  NAAQS.  The  EPA's 
findings  under  the  8-hour  standards 
were  completely  separate  from  its  1- 
hour  findings  and  were  an  independent 
basis  for  the  rule. 

Subsequently,  the  revised  8-hour 
ozone  standards  were  remanded  in 
American  Trucking  Associations,  Inc.  v. 
EPA,  175  F.Sd  1027  (D.C.  Cir.  1999).  On 
October  29,  1999,  a  panel  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (D.C.  Circuit)  granted 
in  part  and  denied  in  part  EPA's 
rehearing  request  in  that  case,  and  the 
full  Court  denied  EPA's  request  for 
rehearing  en  banc.  The  panel  granted 
rehearing  as  to  certain  parts  of  its 
original  opinion  which  address  EPA's 
authority  to  implement  the  8-hour 
ozone  NAAQS.  The  rehearing  decision 
continues  to  create  uncertainty  with 
respect  to  EPA's  ability  to  rely  upon  the 
8-hour  standards  as  an  alternative  basis 
for  the  NOx  SIP  Call  at  this  time. 
DATES:  The  comment  period  on  this 
notice  of  proposed  rulemaking  (NPR) 
ends  on  April  17,  2000.  Comments  must 
be  postmarked  by  the  last  day  of  the 
comment  period  and  sent  directly  to  the 
Docket  Office  listed  in  ADDRESSES  (in 
duplicate  form  if  possible).  The  EPA 
must  receive  requests  for  a  hearing  by 
March  13,  2000.  Please  refer  to 


SUPPLEMENTARY  INFORMATION  for 
additional  information  on  the  comment 
period  and  public  hearing. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attention:  Docket  No.  A-96-56,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548.  Comments  and  data  may  also 
be  submitted  electronically  by  following 
the  instructions  under  SUPPLEMENTARY 
INFORMATION  of  this  document.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 

Documents  relevant  to  this  action  are 
available  for  inspection  at  the  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention:  Docket  No.  A- 
96-56,  at  the  above  address  between  8 
a.m.  and  5:30  p.m.,  Monday  though 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  today's  action 
should  be  addressed  to  Kimber  Scavo, 
Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Strategies  and 
Standards  Division,  MD-15,  Research 
Triangle  Park,  NC,  27711,  telephone 
(919)  541-3354,  e-mail  at 
scavo.kimber@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Public  Hearing 

If  you  contact  EPA  requesting  a  public 
hearing,  it  will  be  held  at  Research 
Triangle  Park,  NC.  If  you  wish  to  attend 
the  hearing  or  wish  to  present  oral 
testimony,  you  should  notify'  Ms.  Joann 
Allman,  Office  of  Air  Quality  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-1815,  e-mail 
allman.joann@epa.gov.  The  EPA  will 
publish  a  notice  of  a  hearing  if  a  hearing 
is  requested,  in  the  Federal  Register. 
Any  hearing  will  be  strictly  limited  to 
the  subject  matter  of  the  proposal,  the 
scope  of  which  is  discussed  below.  Any 
member  of  the  public  may  file  a  written 
statement  by  the  close  of  the  comment 
period.  Written  statements  (duplicate 
copies  preferred)  should  be  submitted  to 
Docket  No.  A-96-56  at  the  above 
address.  A  verbatim  transcript  of  the 
hearing,  if  held,  and  vmtten  statements 
will  be  made  available  for  copying 
during  normal  working  hours  at  the  Air 
and  Radiation  Docket  and  Information 
Center  at  the  above  address. 

Availability  of  Related  Information 

The  official  record  for  the  NOx  SIP 
Call  rulemaking  as  well  as  the  public 
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version  of  the  record,  has  been 
established  under  docket  number  A-96- 
56  (including  conunents  and  data 
submitted  electronically  as  described 
below).  The  EPA  has  added  new 
sections  to  that  docket  for  purposes  of 
today's  proposed  rulemaking.  The 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  rulemaking  record  is 
located  at  the  address  in  ADDRESSES  at 
the  beginning  of  this  document.  In 
addition,  the  Federal  Register 
ndemakings  and  associated  documents 
are  located  at  http://www.epa.gov/ttn/ 
rto/. 
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H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Paperwork  Reduction  Act 

I.  Background 

A.  Findings  Under  Section  110  To 
Reduce  Interstate  Ozone  Transport 

On  September  24,  1998  (63  FR  57356, 
October  27,  1998),  EPA  took  final  action 
to  prohibit  specified  amounts  of 
emissions  of  one  of  the  main  preciusors 
of  ground-level  ozone,  NOx,  from 
transporting  across  State  boundaries  in 
the  eastern  half  of  the  United  States. 
The  EPA  found  that  sources  and 
emitting  activities  in  23  States  emit  NOx 
in  amounts  that  significantly  contribute 
to  nonattainment  of  the  1-hour  and  8- 
hour  ozone  NAAQS  downwind.  The 
EPA  set  forth  requirements  for  each  of 
the  affected  upwind  States  to  submit  SIP 
revisions  prohibiting  those  amounts  of 
NOx  emissions  which  significantly 
contribute  to  downwind  air  quality 


problems.  The  reduction  of  those  NOx 
emissions  will  bring  NOx  emissions  in 
each  of  those  States  to  within  the 
resulting  statewide  NOx  emissions 
budget  levels  established  in  the  rule. 

B.  Court  Decisions 

1.  8-Hour  NAAQS 

On  May  14,  1999,  the  D.C.  Circuit 
issued  an  opinion  questioning  the 
constitutionality  of  the  CAA  authority  to 
review  and  revise  the  NAAQS,  as 
applied  in  EPA's  revision  to  the  ozone 
and  particulate  matter  NAAQS.  See 
Awerican  Trucking  Ass'ns  v.  EPA  No. 
97-1441  and  consolidated  cases  (D.C. 
Cir.  May  14,  1999).  The  Court  stopped 
short  of  finding  the  statutory  grant  of 
authority  imconstitutional,  instead 
providing  EPA  with  another 
opportunity  to  develop  a  determinate 
principle  for  promulgating  NAAQS 
under  the  statute.  The  Court  continued 
by  addressing  other  issues,  including 
EPA's  authority  to  classify  and  set 
attainment  dates  for  a  revised  ozone 
standard.  Based  on  the  statutory 
provisions  regarding  classifications  and 
attainment  dates  under  sections  172(a) 
and  181(a),  the  Court's  ruling  curtailed 
EPA's  ability  to  require  States  to  comply 
with  a  more  stringent  ozone  NAAQS.  In 
response  to  EPA's  petition  for  rehearing, 
the  D.C.  Circuit  on  October  29.  1999 
granted  in  part  and  denied  in  part  EPA's 
rehearing  request.  The  panel  granted 
rehearing  as  to  certain  parts  of  its 
original  opinion,  which  address  EPA's 
authority  to  implement  the  8-hour 
ozone  NAAQS.  The  rehearing  decision 
continues  to  create  uncertainty  with 
respect  to  EPA's  ability  to  rely  upon  the 
8-hour  standards  as  an  alternative  basis 
for  the  NOx  SIP  Call  at  this  time.  On 
January  27,  2000,  the  Administration 
filed  a  petition  of  certiorari  with  the 
Supreme  Court  seeking  review  of  this 
opinion. 

2.  Stay  of  SIP  Submittal  Schedule  for 
NOx  SIP  Call 

On  May  25,  1999,  the  D.C.  Circuit 
stayed  the  deadline  for  submission  of 
the  SIP  revisions  required  under  the 
NOx  SIP  Call.  The  NOx  SIP  Call  had 
required  submission  of  the  SIP  revisions 
by  September  30,  1999.  State  Petitioners 
challenging  the  NOx  SIP  Call  moved  to 
stay  the  submission  schedule  until  April 
27,  2000.  The  D.C.  Circuit  issued  a  stay 
of  the  SIP  submission  deadline  pending 
further  order  of  the  Court.  Michigan  v. 
EPA,  No.  98-1497  (D.C.  Cir.  May  25, 
1999)  (order  granting  stay  in  part). 

U.  Proposal 

The  EPA  is  proposing  in  this  action  to 
amend  the  final  NOx  SIP  Call  to  address 


the  issues  raised  by  the  Court's  rulings 
on  the  8-hour  NAAQS.  The  EPA  is  only 
soliciting  comment  on  the  specific 
changes  proposed  here  in  response  to 
the  Coiul's  rulings.  The  EPA  is  not 
reopening  the  remainder  of  the  final 
NOx  SEP  Call  for  public  comment  and 
reconsideration. 

The  EPA's  belief  is  that  EPA  should 
not  continue  implementation  efforts 
under  section  110  with  respect  to  the  8- 
hour  standard  that  could  be  construed 
as  inconsistent  with  the  Court's  ruling. 
In  light  of  the  uncertainty,  EPA  believes 
the  most  prudent  coiu-se — and  one 
respectful  of  the  Court's  conclusions  in 
American  Trucking — is  to  stay  the 
findings  in  the  SIP  Call  that  emissions 
in  certain  States  contribute  significantly 
to  nonattainment  of  the  8-hoiu  ozone 
standards  in  certain  downwind  States.' 
The  effect  of  such  a  stay  would  be  to 
remove  the  8-hour  findings  as  an 
independent  basis  for  the  SIP  Call. 
Given  this  position,  EPA  believes  that 
the  Agency  should  not  continue  to  move 
forward  with  findings  imder  section  110 
based  on  the  8-hour  standard.  Thus, 
EPA  is  proposing  to  stay  indefinitely  the 
findings  of  significant  contribution 
based  on  the  8-hour  standard,  pending    • 
further  developments  in  the  NAAQS 
litigation.  The  requirements  of  the  SIP 
Call,  including  the  findings  of 
significant  contribution  by  the  23  States, 
the  emissions  reductions  that  must  be 
achieved,  and  the  requirement  for  States 
to  submit  SIPs  meeting  statewide  NOx 
emissions  budgets,  are  fully  and 
independently  supported  by  EPA's 
findings  under  the  1-hour  NAAQS 
alone.  Since  the  rule  was  based 
independently  on  the  1-hour  standards, 
a  stay  of  the  findings  based  on  the  8- 
hour  standards  would  have  no  effect  on 
the  required  remedy.  Therefore,  this 
stay  does  not  affect  EPA's  findings 
based  on  the  1-hour  standards  and  the 
requirements  of  the  SIP  Call  remain  in 
effect. 

m.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Impact  Analysis 

Under  Executive  Order  12866.  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  because  this  action  is 
simply  proposing  to  stay  its  finding  in 
the  NOx  SIP  Call  related  to  the  8-hour 


'  The  EPA's  approach  here  is  consistent  with  its 
action  on  a  rule  related  to  the  NOx  SIP  Call, 
commonly  referred  to  as  the  ■"Section  126  Rule."  On 
December  17.  1999.  EPA  took  final  action  on  the 
section  126  petitions.  This  action  indefinitely 
stayed  its  technical  findings  on  the  8-hour  ozone 
standards. 
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a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  action  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  action 
does  not  impose  an  enforceable  duty  on 
these  entities.  This  action  proposes  to 
stay  its  finding  in  the  NOx  SIP  Call 
related  to  the  8-hour  ozone  standards 
and  imposes  no  additional  burdens 
beyond  those  imposed  by  the  final  NOx 
SIP  Call.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal     ' 
governments,  or  EPA  consults  with 
those  goverimients.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regillation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  EPA 
stated  in  the  final  NOx  SIP  Call  that 
Executive  Order  13084  did  not  apply 
because  the  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  or  call  on  States  to  regulate 
NOx  sources  located  on  tribal  lands. 
Accordingly,  the  requirements  of 


section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Executive  Order  12898: 
Environmental  Justice 

In  addition,  this  action  does  not 
involve  special  consideration  of 
environmental  justice  related  issues  as 
required  by  Executive  Order  12898  (59 
FR  7629,  February  16,  1994).  For  the 
final  NOx  SIP  Call,  the  Agency 
conducted  a  general  analysis  of  the 
potential  changes  in  ozone  and 
particulate  matter  levels  that  may  be 
experienced  by  minority  and  low- 
income  populations  as  a  result  of  the 
requirements  of  the  rule.  These  findings 
are  presented  in  the  RIA.  Today's  action 
does  not  affect  that  analysis. 

F.  Regulatory  Flexibility  Act  (RFA).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jxu-isdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  in  the  Small  Business 
Administration's  (SB A)  regulations  at  13 
CFR  12.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  govermnent  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  technical  amendment 
on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  action  will  not  impose 
any  requirements  on  small  entities.  This 
action  proposes  to  stay  its  finding  in  the 
NOx  SIP  Call  related  to  the  8-hour 
ozone  standards  and  does  not  itself 
establish  requirements  applicable  to 
small  entities. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  proposed  action  also  is  not 
subject  to  Executive  Order  13045 
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(Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks)  (62  FR  19885,  April  23,  1997) 
because  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  action  is  not  subject 
to  Executive  Order  13045  because  it 
does  not  establish  an  environmental 
standard  intended  to  mitigate  health  or 
safety  risks  and  is  not  economically 
significant  under  Executive  Order 
12866. 

H.  National  Technology  Transfer  and 
Advancement  Act 

In  addition,  the  National  Technology 
Transfer  and  Advancement  Act  of  1997 
does  not  apply  because  today's 
proposed  action  does  not  require  the 
public  to  perform  activities  conducive 
to  the  use  of  voluntary  consensus 
standards  under  that  Act.  The  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying 
rule,  the  final  NOx  SIP  Call,  is  discussed 
in  more  detail  in  63  FR  57477-81 
(October  27,  1998). 

/.  Paperwork  Reduction  Act 

The  EPA  stated  in  the  final  NOx  SIP 
Call  that  an  information  collection 
request  was  pending.  Today's  action 
imposes  no  additional  burdens  beyond 
those  imposed  by  the  final  NOx  SIP 
Call.  Any  issues  relevant  to  satisfaction 
of  the  requirements  of  the  Paperwork 
Reduction  Act  will  be  resolved  during 
review  and  approval  of  the  pending 
information  collection  request  for  the 
NOx  SIP  Call. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 
Transportation,  Volatile  organic 
compounds. 

Dated:  February  18,  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  51  of  chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7414,  7421, 
7470-7479,  7491.  7492,  7601.  and  7602. 

Subpart  G — Control  Strategy 

2.  Section  51.121  is  amended  by 
adding  paragraph  (q)  to  read  as  follows: 

§51.121     Findings  and  requirements  for 
submission  of  State  Implementation  plan 
revisions  relating  to  emissions  of  oxides  of 
nitrogen. 

***** 

(q)  Stay  of  Findings  of  Significant 
Contribution  with  respect  to  the  8-hour 
standards.  Notwithstanding  any  other 
provisions  of  this  subpart,  the 
effectiveness  of  the  provisions  in 
paragraph  (a)(2)  of  this  section  is  stayed. 

[PR  Doc.  00-4519  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  231-0206b;  FRL-6540-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Soutti 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  California  State 
Implementation  Plan  (SIP)  which 
■  concerns  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
refinery  vacuum-producing  devices  and 
systems. 

The  intended  effect  of  this  action  is  to 
regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  state's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received,  no 
further  action  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 


addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  March  31.  2000. 

ADDRESSES:  Mail  comments  to:  Andrew 
Steckel,  Chief,  Rulemaking  Office,  AIR- 
4,  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  submitted  rule  revisions 
and  our  technical  support  documents 
(TSDs)  may  be  inspected  at  our  Region 
IX  office  from  8:00  am  to  4:30  pm, 
Monday  Uirough  Friday.  To  see  copies 
of  the  submitted  rule  revisions,  you  may 
also  go  to  the  following  locations: 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L  "  Street, 
Sacramento,  CA  95812. 

South  Coast  Air  Quality  Management 
District,  21865  East  Copley  Drive, 
Diamond  Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. (415)  744-1135. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  South  Coast  Air 
Quality  Management  District  Rule  465, 
Refinery  Vacuum-Producing  Devices 
and  Systems,  submitted  to  EPA  on 
October  29,  1999  by  the  California  Air 
Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  rules  section  of  this 
Federal  Register. 

Dated:  February  11.  2000. 
Felicia  Marcus, 

Regional  Administrator.  Region  IX. 
IFR  Doc.  00^779  Filed  2-29-00:  8:45  am) 
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DEPARTMENT  O  ■  TRANSPORTATION 

Research  and  Sp  icial  Programs 
Administration     j 

49  CFR  Parts  171 1 172, 173, 174, 175, 
176, 177, 178,  179,  180 

[Docket  No.  RSPA-^9-6283  (HM-230)] 

RIN2137-AD39 

Hazardous  Materkiis  Regulations; 
Compatibility  Wit|i  the  Regulations  of 
the  International  f  tomic  Energy 
Agency 

agency:  Research 
Administration 
action:  Advance 
rulemaking 
comments. 


and  Special  Programs 
(F SPA).  DOT. 
I  lotice  of  proposed 
exten  sion  of  time  to  file 


2'l 
til 


tJie' 
Em  srgy 


SUMMARY:  RSPA  i 
days,  until  June 
filing  comments 
proposed 
published  under 
is  taking  this 
petition  filed  by 
Department  of 
requested  that 
time  for  interestec 
and  provide 
and  the  recent 
International 
(IAEA)  publicatioji 
Standards  Series: 
Safe  Transport  of 
1996  Edition 
(hereafter  referred 
DATES:  Comments 
or  before  June  29, 
practicable,  we 
received  after  this 


extending  for  90 
,  2000,  the  period  for 
an  advance  notice  of 
ridemalAng  (ANFPRM) 

Docket  HM-230.  RSPA 
actiqn  in  response  to  a 
United  States 
(DOE).  DOE 
RSf  A  allow  additional 
persons  to  review 
comitents  on  the  ANPRM 
ch<  nges  contained  in  the 
Atoijiic  Energy  Agency 
titled  "IAEA  Safety 
Regulations  for  the 
Radioactive  Material, 
Req  iirements,  No.  ST-1" 
to  as  ST-1). 
must  be  received  on 
2000.  To  the  extent 

consider  comments 
date. 


will 


cf 


ADDRESSES:  Submit 
to  the  Dockets  Ma  lagement 
U.S.  Department 
401 ,  400  Seventh 
Washington,  D.C. 
Comments  shoulc 
Number  RSPA- 
submitted  in  two 


confirmati  on 


receive 

written  comments 
addressed,  stamp(  d 
Comments  may  a 
docket  electronic!  lly 
Dockets  Managem  ent 
http://dms.dot.go  ' 
Information"  to 
filing  the  commer  t 
every  case,  the 
the  Docket  numb^ 

The  Dockets 
located  on  the 
Building  at  the 
Transportation  at 
You  can  review 
between  the  hour:  i 


written  comments 

System, 
Transportation,  PL 
street,  SW, 


9£-6283 


20590-0001. 
refer  to  Docket 

and  be 
;opies.  If  you  wish  to 
of  receipt  of  your 
include  a  self- 
postcard, 
o  be  submitted  to  the 
by  logging  onto  the 
System  website  at 
.  Click  on  "Help  & 
obtain  instructions  for 

electronically.  In 
cojnment  should  refer  to 

"RSPA-99-6283". 
Management  System  is 
evel  of  the  Nassif 
D<  partment  of 

the  above  address, 
ic  dockets  there 
of  9:00  a.m.  and  5:00 


p  ibli 


p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Dockets 
Management  System  web  site  at  "http:/ 
/dms. dot.gov/." 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Fred  D.  Ferate  II,  Office  of  Hazardous 
Materials  Technology,  (202)  366-4545, 
or  Charles  E.  Betts,  Office  of  Hazardous 
Materials  Standards,  (202)  366-8553; 
RSPA,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW, 
Washington.  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION:  On 

December  28,  1999,  RSPA  pubhshed  an 
ANPRM  in  the  Federal  Register  under 
Docket  HM-230  (64  FR  72633)  that 
solicits  comments  on  the  development 
of  regulations  to  harmonize  the 
radioactive  materials  requirements  in 
the  Hazardous  Materials  Regulations 
(HMR)  with  the  recent  changes 
contained  in  the  IAEA  publication,  ST- 
1,  on  the  transportation  of  radioactive 
materials.  In  the  ANPRM,  specific 
comments  are  requested  from  interested 
persons  in  defining  the  scope  of  the 
notice  of  proposed  rulemaking,  i.e., 
extent  to  which  differences  between  the 
HMR  and  the  IAEA  publication  ST-1 
should  be  considered  in  proposing 
changes  to  the  HMR. 

RSPA  received  a  petition  from  DOE 
requesting  an  extension  of  the  comment 
period  to  the  ANPRM  for  an  additional 
90  days.  DOE  stated  that  it  is  still  in  the 
process  of  obtaining  and  distributing  the 
information  in  ST-1  to  its  sizeable 
transportation  community.  RSPA  agrees 
additional  time  should  be  allowed  and 
is  extending  the  comment  period  from 
March  29,  2000  to  June  29,  2000. 

Issued  in  Washington,  DC  on  February  23, 
2000,  under  authority  delegated  in  49  CFR 
Part  106. 

Robert  A.  McGuire, 
Acting  Associate  Administrator  for 
Hazardous  Materials  Safety. 
[FR  Doc.  00-1926  Filed  2-29-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[I.D.  021500A] 
RIN  064&-AM75 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic; 
Amendment  12  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic  (Amendment  12) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of 

Amendment  12;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Coimcils)  have  submitted  Amendment 
12  for  review,  approval,  and 
implementation  by  NMFS.  Amendment 
12  contains  a  single  action  that  would 
extend  the  expiration  date  of  the 
commercial  king  mackerel  vessel  permit 
moratorium  through  October  15,  2005. 
Written  comments  are  requested  ft-om 
the  public. 

DATES:  Comments  must  received  at  the 
appropriate  address  or  fax  number,  (see 
ADDRESSES),  no  later  than  5:00  p.m., 
eastern  standard  time,  on  May  1,  2000. 

ADDRESSES:  Written  comments  should 
be  sent  to  Steve  Branstetter,  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702.  Comments  also  may  be  sent  via 
fax  to  727-570-5583.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  Internet. 

Requests  for  copies  of  Amendment  12, 
which  includes  an  environmental 
assessment  and  a  regulatory  impact 
review,  may  be  obtained  ft'om  the  Gulf 
of  Mexico  Fishery  Management  Council, 
Suite  1000,  3018  U.S.  Highway  301 
North,  Tampa,  FL  33619;  telephone: 
813-228-2815;  fax:  813-225-7015;  e- 
mail:  gulf.council@noaa.gov;  or  from  the 
South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  One 
Southpark  Circle,  Suite  306,  Charleston, 
SC  29407-4699;  telephone:  843-571- 
4366;  fax:  843-769-4520;  e-mail: 
safmc@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Branstetter,  727-570-5305;  fax 
727-570-5583;  e-mail: 
steve.branstetter@noaa.gov. 
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SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
Regional  Fishery  Management  Council 
to  submit  an  FMP  or  eimendment  to 
NMFS  for  reviews  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS,  upon  receiving  an  FMP  or 
amendment,  immediately  publish  a 
dociunent  in  the  Federal  Register 
stating  that  the  amendment  is  available 
for  public  review  and  comment. 

Amendment  8  to  the  FMP  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
established  the  commercial  king 
mackerel  vessel  permit  moratorium  in 
March  1998.  Amendment  12  would 
extend  the  moratorium  from  its  current 
expiration  date  of  October  15,  2000,  to 
October  15,  2005,  or  until  the 
moratorium  can  be  replaced  with  a 
license  limitation,  limited  access,  and/ 
or  individual  fishing  quota  or  individual 
transferrabie  quota  system,  whichever 
occurs  earlier.  The  intended  effects  of 
extending  the  permit  moratorium 
through  the  proposed  action  are  to 
prevent  increases  in  fishing  effort,  to 
possibly  reduce  the  number  of 
permittees  in  the  king  mackerel  fishery, 
and  to  stabilize  the  economic 
performance  of  current  participants 
while  protecting  king  mackerel  from 
overfishing. 

Currently,  various  hook-and-line  and 
run-around  gillnet  fisheries  for  king 
mackerel  in  the  Gulf  of  Mexico  and  the 
South  Atlantic  region  are  subject  to 
closures  when  the  quotas  are  filled 
before  theiend  of  their  respective  fishing 
years.  Such  closures  in  recent  years 
indicate  that  fleet  size  and  fishery  effort 
still  exceed  that  needed  to  harvest  the 
allowable  quotas.  The  Councils  are 
concerned  that  allowing  the  current 
moratorium  to  expire  would  increase 
the  number  of  participants  in  the  king 
mackerel  fishery,  thereby  negating  any 
reductions  in  effort  that  have  been 
achieved  as  a  result  of  the  current 
moratorium.  An  increase  in  participants 
would  exacerbate  the  current  derby 
fisheries  that  occur  in  the  western  Gulf 
zone  and  in  the  Florida  west  coast 
gillnet  fishery,  would  lead  to  even 
earlier  closures,  and  would  have  an 
adverse  impact  on  the  economic  returns 
to  the  current  participants.  Increased 
participation  would  also  compound  the 
complexity  of  the  Councils'  future  task 
in  developing  a  controlled  access 
system  for  this  fishery.  For  example,  if 
the  future  assignment  of  fishing 
privileges  under  a  new  limited  access 
system  is  weighted  more  toward 
historical  rather  than  current 


participation,  new  fishery  entrants  may 
lose  a  good  part  of  their  new 
investments. 

In  accordance  with  the  Magnuson- 
Stevens  Act,  NMFS  is  evaluating  the 
proposed  rule  to  implement 
Amendment  12  to  determine  if  it  is 
consistent  with  the  FMP,  the  Magnuson- 
Stevens  Act,  and  other  applicable  law. 
If  that  determination  is  affirmative, 
NMFS  will  publish  the  proposed  rule  in 
the  Federal  Register  for  public  review 
and  comment. 

NMFS  will  consider  comments 
received  by  May  1,  2000,  whether 
specifically  directed  to  Amendment  12 
or  its  proposed  rule,  in  its  decision  to 
approve,  disapprove,  or  partially 
disapprove  the  amendment.  NMFS  will 
address  all  the  comments  received 
during  the  respective  comment  periods 
for  Amendment  1 2  and  its  proposed 
rule  in  the  preamble  of  the  final  rule. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  24,  2000. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sen'ice. 
[FR  Doc.  00-^911  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  000223051-0051-01;  i.D. 
020300A] 

Fisheries  of  the  Northeastern  United 
States;  Deep-sea  Red  Crab  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  of  a  control  date  for 
the  purposes  of  controlling  entry  in  the 
deep-sea  red  crab  fishery. 

SUMMARY:  NMFS  announces  that  it  is 
considering,  and  is  seeking  public 
comment  on,  proposed  rulemaking  to 
control  future  access  to  the  deep-sea  red 
crab  (Chaceon  quinquedens)  resource  if 
a  management  regime  is  developed  and 
implemented  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  that  limits  the  number  of 
participants  in  the  fishery'.  This 
announcement  is  intended,  in  part,  to 
promote  awareness  of  potential 
eligibility  criteria  for  future  access  so  as 
to  discourage  speculative  entry  into  the 


fishery  while  the  New  England  Fishery 
Management  Council  (Council)  and 
NMFS  consider  whether  and  how  access 
to  the  red  crab  fishery  should  be 
controlled.  The  date  of  publication  of 
this  notice,  March  1,  2000,  shall  be 
known  as  the  "control  date"  and  may  be 
used  for  establishing  eligibility  criteria 
for  determining  levels  of  future  access  to 
the  red  cab  fishery  subject  to  Federal 
authority. 

DATES:  Written  conmients  must  be 
received  on  or  before  5:00  p.m.,  local 
time,  March  31,2000. 
ADDRESSES:  Written  comments  should 
be  sent  to  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newburyport,  MA  01950.  Mark 
the  outside  of  the  envelope,  "Comments 
on  Deep-sea  Red  Crab  Control  Date." 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  978-281-9221,  email: 
regina.l.spallone@noaa.gov 

SUPPLEMENTARY  INFORMATION:  The  deep- 
sea  red  crab  (red  crab,  Chaceon 
quinquedens)  is  a  deep-water  benthic 
species  that  supports  a  small 
commercial  fishery  on  the  Atlantic  coast 
in  southern  New  England  and  on  the 
southern  slope  of  Georges  Bank. 
Although  not  regulated,  the  commercial 
fishery  appears  to  be  limited  to 
approximately  six  vessels,  with  some 
seasonal  participation  by  offshore 
lobster  vessels  likely. 

Information  is  limited  for  this 
resource,  but  annual  landings  in  1998 
by  directed  vessels  of  3.5  million  lbs 
(i,600  mt)  appear  to  be  close  to  the 
lower  range  of  the  estimate  of  maximum 
sustainable  yield  (MSY)  (4.0-5.5  million 
lb  (1.800-2,500  mt)).  This  MSY  estimate 
was  developed  by  NMFS  Northeast 
Fisheries  Science  Center  based  on 
studies  conducted  in  the  late  1970's.  No 
formal  assessment  was  ever  conducted. 
Current  capacity  in  this  fishery  is 
sufficient  to  harvest  or  exceed  this  MSY. 
Seasonal  participation  by  the  offshore 
lobster  fleet  may  have  already  pushed 
landings  of  red  crab  over  the  lower 
estimate  of  MSY.  Also,  there  is  concern 
that  vessels  that  are  not  traditional 
participants  in  the  red  crab  fishery  may 
enter  the  fishery  soon  due  to  the  decline 
of  other  resources,  thereby  increasing 
the  likelihood  of  excess  harvest 
capacity. 

While  there  currently  is  no  fishery 
management  plan  (FMP)  for  red  crab, 
the  Council  has  announced  its  intention 
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Council  may  choose  different  and 
variably  weighted  methods  to  qualify 
participants  based  on  the  type  and 
length  of  participation  in  the  fishery. 

This  notification  establishes  March  1, 
2000,  as  the  control  date  for  potential 
use  in  determining  historical  or 
traditional  participation  in  the  deep-sea 
red  crab  fishery'.  Consideration  of  a 
control  date  does  not  commit  the 
Council  or  NMFS  to  develop  any 
particular  management  regime  or 
criteria  for  participation  in  this  fishery. 
The  Council  or  NMFS  may  choose  a 
different  control  date,  or  may  choose  a 
management  program  that  does  not 
make  use  of  such  a  date. 

Fishermen  are  not  guaranteed  future 
participation  in  the  fishery,  regardless  of 
their  entry  dates  or  intensity  of 
participation  in  this  fishery  before  or 
after  the  control  date.  The  Council  and 
NMFS  may  choose  to  give  variably 
weighted  consideration  to  fishermen 
active  in  the  fishery  before  and  after  the 


control  date.  The  Council  and  NMFS 
may  also  choose  to  take  no  further 
action  to  control  entry  or  access  to  the 
fishery,  in  which  case  the  control  date 
may  be  rescinded.  Any  action  by  the 
Council  or  NMFS  will  be  taken  pursuant 
to  the  requirements  for  FMP 
development  established  under  the 
Magnuson-Stevens  Act. 

This  notification  also  gives  the  public 
notice  that  interested  participants 
should  locate  and  preserve  records  that 
substantiate  and  verify  their 
participation  in  the  red  crab  fishery  in 
Federal  waters. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  February  23,  2000. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

!FR  Doc.  00-4910  Filed  2-29-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  ST-00-001] 

Plant  Variety  Protection  Board;  Open 
Meeting 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant 
Variety  Protection  Board. 

DATES:  March  23,  2000,  9  a.m.  to  5  p.m., 
open  to  the  public. 

ADDRESSES:  The  meeting  will  be  held  at 
the  George  Washington  Carver  Center, 
5602  Sunnyside  Avenue,  Beltsville, 
Maryland,  20705. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Marie  Thro,  Commissioner,  Plant 
Variety  Protection  Office,  Science  & 
Technology,  AMS,  USDA.  Address: 
Room  500,  National  Agricultural  Library 
Building,  10301  Baltimore  Blvd., 
Beltsville,  MD  20705-2351,  (301)  504- 
5518  or -7475,  or  fax:  (301)  504-5291. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  10(a)  of  the 
Federal  Advisory  Committee  At  (Pub.  L. 
No.  92-463  5  U.'S.C.  App.),  this  notice 
is  given  concerning  a  Plant  Variety 
Protection  Board  meeting.  The  Board  is 
constituted  under  section  7  of  the  Plant 
Variety  Protection  Act  (7  U.S.C.  2327). 

The  proposed  agenda  for  the  meeting 
will  include  discussions  of:  Plant 
Variety  Protection  Office  Application 
Process,  Plant  Variety  Protection  Office 
Progress  Report,  and  other  related 
topics.  Written  comments  may  be 
submitted  to  the  contact  person  listed 
above  before  or  after  the  meeting. 


Dated:  February  25.  2000. 
Kathleen  A.  Merrigan, 

Administrator.  Agricultural  Marketing 
Service. 

Tentative  Agenda 

Plant  Variety  Protection  Board  Meeting, 
March  23,  2000.  USDA/AMS/S&T/PVPO— 
George  Washington  Carver  Center,  5602 
Sunnyside  Avenue,  Beltsville,  Maryland. 
20705. 

Call  to  Order 

Ann  Marie  Thro,  Commissioner,  PVPO 
Introductions 
William  J.  Franks,  Jr.,  Deputy 
Administrator,  AMS/S&T 
Opening  Remarks 

Kathleen  A.  Merrigan.  Administrator,  AMS 
Adoption  of  Agenda 
Adoption  of  1999  Minutes 
Introduction  for  new  Board  members  to  the 
Plant  Variety  Protection  Act  (PVPA)  and 
the  Plant  Variety  Protection  Office 
(PVPO) 
Senior  Examining  Staff,  PVPO 
PVPO  Progress  report 

Ann  Marie  Thro,  Commissioner,  PVPO 

Appeals  to  the  Secretary  of  Agriculture  (if 

any) 

Ann  Marie  Thro,  Commissioner,  PVPO 

Topics  brought  forward  by  Board  Members 

PVPO  Board  Members 
Meeting  summary 

Ann  Marie  Thro,  Commission,  PVPO 
Adjourn 

[FR  Doc.  00-4904  Filed  2-29-00;  8:45  am) 
BILUNG  CODE  3410-02-M 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  00-004N] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-0597] 

Codex  Alimentarius:  Meeting  of  the 
Codex  Committee  on  General 
Principles,  Organization  for  Economic 
Cooperation  and  Development: 
Meeting  of  the  Ad  Hoc  Group  on  Food 
Safety 

AGENCIES:  Food  Safety  and  Inspection 
Service,  USDA;  Food  and  Drug 
Administration,  HHS. 
ACTION:  Notice;  public  meeting  and 
request  for  comments. 

SUMMARY:  The  Office  of  Food  Safety, 
and  the  Food  Safety  and  Inspection 


Service  (FSIS),  U.S.  Department  of 
Agriculture  (USDA);  and  the  Food  and 
Drug  Administration  (FDA),  U.S. 
Department  of  Health  and  Human 
Services  (HHS),  are  sponsoring  a  public 
meeting  on  March  22,  2000,  to  provide 
information  and  receive  public 
comments  on  agenda  items  that  will  be 
discussed  at  the  Fourteenth  Session  of 
the  Codex  Committee  on  General 
Principles,  April  10-14,  2000,  and  to 
provide  information  and  receive  public 
comments  on  papers  submitted  and 
issues  to  be  discussed  at  the  Second 
Session  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Ad  Hoc  Group  on 
Food  Safety,  scheduled  for  March  27- 
28,  2000.  Both  groups  are  scheduled  to 
meet  in  Paris,  France.  The  co-sponsors 
of  the  March  22nd  public  meeting 
recognize  the  importance  of  providing 
interested  parties  the  opportunity  to 
obtain  background  information  on  the 
General  Principles  Committee  of  the 
Codex  Alimentarius  Commission  (CAC). 
and  the  Ad  Hoc  Task  Force  on  Food 
Safety  of  the  OECD,  and  to  address 
issues  coming  before  those  bodies. 
DATES:  The  public  meeting  is  scheduled 
for  Wednesday,  March  22,  2000,  from 
1:00  p.m.  to  5:00  p.m.  Comments  must 
be  received  by  April  24,  2000. 
ADDRESSES:  The  public  meeting  will  be 
held  in  the  Madison  Room,  Washington 
Plaza  Hotel,  10  Thomas  Circle, 
Massachusetts  Avenue  and  14th  Street, 
NW,  Washington,  DC,  20005.  Copies  of 
the  documents  listed  in  the  notice  will 
be  available  for  inspection  at  the  office 
of  the  FSIS  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex.  300  12th  Street,  SW. 
Washington.  DC  20250-3700,  or  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  The  Cod(  x  documents  will 
also  be  acce.«sible  via  the  World  Wide 
Web  at  the  following  address:  http:// 
www. fao.org/waicent/faoinfo/economic/ 
efn/codex/ccgplS/g^OO  Oie.htm.  Copies 
of  the  United  States'  submission  to  the 
OECD  compendium  of  national  food 
safety  systems  will  be  available  on  the 
Internet  at  http://vm.cfsan.fda.gov/ 
~dms/fs-toc.htmI  on  approximately 
March  1 ,  2000.  Send  an  original  and  two 
copies  of  comments  to:  FSIS  Docket 
Clerk.  Docket  #00-004N,  U.S. 
Department  of  Agriculture,  Food  Safety 
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Codex  Issues  To  Be  Discussed  at  the 
Public  Meeting 

(1)  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  Committees;  Document:  CX/GP 
00/2 

(2)  Risk  Analysis 

•  Working  Principles  for  Risk 
Analysis;  Documents:  CL1999/16GP, 
CX/GP  00/3,  Government  comments 
CX/GPOO/3-Add.l 

•  Food  Safetv  Objectives;  Document: 
CX/GP  00/4 

(3)  Measures  intended  to  facilitate 
consensus;  Document:  CX/GP  00/5 

(4)  Composition  of  the  Executive 
Committee  and  related  matters; 
Document:  CX/GP  00/6 

(5)  Review  of  the  Statements  of 
Principle  on  the  Role  of  Science  and  the 
Extent  to  which  Other  Factors  are  taken 
into  account;  Documents:  CX/GP  00/7 
Role  of  science  and  other  factors  in 
relation  to  risk  analysis 

(6)  Revision  of  the  Code  of  Ethics  for 
International  Trade  in  Foods; 
Documents:  CL  1999/19-GP,  CX/GP  00/ 
8.  Government  conmients  CX/GPOO/8- 
Add.l 

(7)  Consumer  Participation  in  Codex 
Work  and  related  matters;  Documents: 
CX/GP  00/9,  Government  comments, 
CX/GPOO/9-Add.l 

OECD  Ad  Hoc  Group  on  Food  Safety 

The  Ad  Hoc  Group  on  Food  Safety 
convened  for  its  first  session  January 
24-25,  2000,  in  Paris  at  the  Organization 
for  Economic  Cooperation  and 
Development.  This  group  was 
established  by  the  OECD  Council  late 
last  year  in  response  to  the  request  for 
reports  on  biotechnology  and  other 
aspects  of  food  safety  issued  by  the 
G-8  (Group  of  7  largest  economies  in 
the  world:  US,  Japan,  Germany,  France, 
UK,  Italy,  Canada  and  Russia)  after  its 
June  1999  Summit  in  Cologne.  The  Ad 
Hoc  Group  on  Food  Safety  was  formed 
to  develop  a  report  on  national  food 
safety  systems,  including  how 
controversial  issues  related  to 
biotechnology  and  other  aspects  of  food 
safety  are  managed,  and  a  report  based 
on  submissions  from  international 
organizations  involved  in  food  safety. 
These  reports,  in  the  form  of 
compendia,  as  well  as  reports  from  the 
OECD  Working  Group  on 
Harmonization  of  Regulatory  Oversight 
in  Biotechnology  and  the  OECD  Task 
Force  on  Novel  Foods  and  Feeds  will  be 
submitted  to  the  G-8  in  advance  of  the 
July,  2000,  Summit  in  Okinawa. 

On  November  18,  1999,  the  OECD 
Council  agreed  that  the  mandate  for  the 
Ad  Hoc  Group  on  Food  Safety,  was  to: 
(1)  Supervise  the  compilation  of  a 


compendium  of  international  food 
safety  systems;  (2)  compile  a 
compendium  of  national  food  safety 
systems;  and  (3)  provide  a  report  to  the 
Council  on  the  results  of  its  work. 
Operational  guidance  indicated  that  the 
final  report  to  the  OECD  Council  should 
reflect  the  views  of  member  countries, 
not  the  Secretariat,  identify  food  safety 
activities  without  evaluations  or  policy 
recommendations,  be  finished  by  the 
end  of  April,  2000,  and  be  based  on 
ciurent  information  without 
undertciking  new  work. 

Participants  in  the  First  Session  of  the 
Ad  Hoc  Group  on  Food  Safety,  which 
included  130  representatives  from  the 
29  OECD  member  countries  and  five 
representatives  from  the  EC 
Commission,  with  one  Russian  observer, 
met  to  design  the  program  of  work  for 
the  Ad  Hoc  Group  on  Food  Safety. 
Representatives  of  WHO,  FAO  and  WTO 
were  also  present  as  observers.  The  US 
delegation  was  coaled  by  USDA 
Undersecretary  for  Food  Safety 
Catherine  Woteki  and  FDA 
Commissioner  Jane  Henney,  Deputy 
Commissioner  Sharon  Smith  Holston, 
Robert  Lake,  and  Lois  Ann  Beaver  from 
FDA,  Sally  McCammon  from  USDA  and 
Richard  White  from  EPA.  Members  of 
the  US  Mission  to  the  OECD  present 
during  the  session  included 
Ambassador  Bondurant,  Gary  Larson, 
Peter  O.  Thomas  and  Breck  Milroy. 

To  guide  its  activities,  the  Ad  Hoc 
Group  elected  a  Bureau  Chaired  by  E. 
Wermuth,  The  Netherlands,  with  USDA 
Undersecretary  Woteki  and  K.  Tomita, 
Japan,  as  Vice-Chairs. 

The  Ad  Hoc  group  adopted  a  program 
of  work  under  which: 

(1)  Countries  would  submit  reports  for 
a  compendium  of  national  food  safety 
systems  that  would  identify  what  is 
being  done  to  address  current  and 
emerging  food  safety  issues.  The 
national  reports  should  be  5-10  pages  in 
length,  include  factual  information,  and 
have  a  one-page  synthesis  identifying 
key  principles,  changes,  and  areas  of 
continuing  development,  and  an 
optional  annex.  Food  quality, 
availability  and  costs,  animal  welfare 
and  biodiversity  were  cited  as  emerging 
issues.  It  was  agreed  that  member 
countries  might  address  in  their 
national  reports  how  such  non-scientific 
concerns  are  treated  in  national 
decision-making  processes  in  the 
national  reports.  As  envisaged  by  the 
Terms  of  Reference,  the  "precautionary 
approach  and  principles"  will  be 
addressed  by  member  countries  in  their 
reports  and  in  optional  annexes  of 
relevant  references.  Under  the  guidance 
of  the  Bureau,  the  Secretariat  will 
present  the  information  received  on  the 
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precautionary  approach  and  principles 
in  a  structured  manner  to  the  Second 
Session  of  the  Ad  Hoc  Group  on  Food 
Safety. 

(2)  Selected  international 
organizations  (the  World  Health 
Organization,  the  Food  and  Agriculture 
Organization  of  the  United  Nations,  the 
Office  of  International  Epizootics,  the 
World  Trade  Organization  and  the 
OECD)  would  contribute  to  a 
compendium  of  international  food 
safety  activities. 

The  Draft  reports  from  OECD 
members  and  from  international 
organizations  are  due  to  the  OECD 
Secretariat  by  the  end  of  February,  2000, 
in  preparation  for  the  Ad  Hoc  Group's 
second  session,  scheduled  for  March 
27-28. 

The  time-frame  for  completion  of  the 
work  of  the  Ad  Hoc  Group  on  Food 
Safety  is  very  short.  Participants  agreed 
that  the  two  compendia  should  be  in 
suitable  form  by  the  end  of  April  2000 
for  transmittal,  via  the  OECD  Council,  to 
theG-8. 

The  program  of  work  described  above, 
and  the  US'  submission  to  the 
compendium  of  national  food  safety 
systems  will  be  discussed  at  the  public 
meeting. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  meeting  notice,  FSIS  will 
aimounce  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 


Dene  at  Washington,  DC  on:  February  24, 
2000. 

Patrick  J.  Clerkin, 
Associate  U.S.  Manager  for  Codex 
Alimentarius. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy . 
[FR  Doc.  00-4849  Filed  2-29-00:  8:45  am) 
BILUNG  CODE  FSIS  341(M)M-P;  FDA  4160-01-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Reinstatement  of  a  Previously 
Approved  Information  Collection; 
Request  for  Comments;  Visitor's 
Permit  Form  FS-2300-30  and  Visitor 
Registration  Card  FS-2300-32 

AGENCY:  Forest  Service,  USDA. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intention 
to  request  reinstatement  of  a  peviously 
approved  information  collection  for 
Visitor's  Permit  Form  FS-2300-30  and 
Visitor  Registration  Card  Form  FS- 
2300-32.  The  collected  information  will 
help  the  Forest  Service  ensure  that 
visitors'  use  of  National  Forest  System 
lands  is  in  the  public  interest  and  is 
compatible  with  the  mission  of  the 
agency.  Information  will  be  collected 
from  National  Forest  System  land 
visitors,  who  will  be  asked  to  describe 
their  intended  use  of  the  land  and  their 
estimated  duration  of  use. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  May  1,  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to  the  Wilderness  Program 
Manager;  Recreation,  Heritage,  and 
Wilderness  Resources  Staff;  Mail  Drop 
1125;  Forest  Service,  USDA;  P.O.  Box 
96090;  Washington,  DC  20090-6090. 

Comments  also  may  be  submitted  via 
facsimile  to  (202)  205-1145  or  by  email 
to  jstokes/wo@fs.fed.us. 

The  public  may  inspect  comments  in 
the  Office  of  the  Director,  Recreation, 
Heritage,  and  Wilderness  Resources 
Staff,  201  14th  Street,  SW,  Washington 
DC  Visitors  are  encouraged  to  call  (202) 
205^1706  to  facilitate  entrance  into  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT:  ferry 
Stokes,  Wilderness  Program  Manager, 
Recreation,  Heritage,  and  Wilderness 
Resources  Staff  at  (202)  205-0925. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Organic  Administration  Act  (16 
U.S.C.  473),  Wilderness  Act  (16  U.S.C. 
1131),  Wild  and  Scenic  Rivers  Act  (16 


U.S.C.  1271),  and  Executive  Order 
11644  of  February  8,  1972,  (Use  of  Off- 
Road  Vehicles  on  the  Public  Lands) 
authorize  the  Forest  Service  to  manage 
National  Forest  System  lands  to  benefit 
the  land  and  the  people  for  present  and 
future  generations. 

Each  year,  millions  of  people  visit 
National  Forest  System  lands.  These 
lands  include  wilderness  and  special 
management  areas,  such  as  wild  and 
scenic  rivers,  restricted  off-road  vehicle 
areas,  and  campgroimds.  Access  to 
many  of  these  areas  requires 
reservations  and/or  permits. 

The  Forest  Service  developed 
Visitor's  Permit  Form  FS-2300-30  and 
Visitor  Registration  Card  Form  FS- 
2300-32  to  facilitate  visitor  access  to 
wilderness  and  special  management 
areas.  Forest  Service  personnel  collect 
information  from  visitors  as  they 
register  or  apply  for  permits  to  use  or 
visit  wilderness  or  special  management 
areas. 

Visitors  will  be  asked  to  provide  their 
name  and  address,  the  site  they  plan  to 
visit,  their  expected  length  of  stay,  the 
nimiber  of  people  in  their  group,  their 
point  of  entry  and  point  of  exit,  their 
primary  method  of  travel,  the  number  of 
pack  or  saddle  animals  they  plan  to 
bring,  and  number  of  watercraft  or 
vehicles  they  plan  to  bring. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
somt:es. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  reinstated: 

Title:  FS-2300-30,  Visitor's  Permit. 

OMB  Number:  0596-0019. 

Expiration  Date  of  Approval:  October 
31,  1999. 

Type  of  Request:  This  is  a  request  for 
reinstatement  of  an  information 
collection  previously  authorized  by  the 
Office  of  Management  and  Budget. 

Abstract:  The  Forest  Service  will 
analyze  the  collected  data  to  identify  the 
National  Forest  System  lands  and 
wilderness  areas  most  frequently  visited 
by  the  public. 

Visitor's  Permit  Form  FS-2300-30 
will  be  used  only  where  public  access 
must  be  managed  and/or  monitored  to 
prevent  damage  to  the  natural  resources, 
to  preserve  the  quality  of  the  visitor's 
experience,  or  to  provide  for  public 
safety. 

When  asking  visitors  to  complete 
Form  FS-2300-30,  Forest  Service 
personnel  will  take  the  opportunity  to 
discuss  with  visitors  how  they  can 
protect  the  natural  resources  while 
visiting,  proper  camping  techniques 
they  should  use.  fire  prevention,  safety, 
and  sanitation  requirements.  The  very 
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Estimated  Total  Annual  Burden  on 
Respondents:  10.500  hours. 

Comment  is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  stated  purposes  cind  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  become 
a  matter  of  public  record.  Comments 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval. 

Dated:  February  22,  2000. 
Paul  Brouha, 

Associate  Deputy  Chief,  National  Forest 

Systems. 

[FR  Doc.  00-4863  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Big  Creei(  Resource  Management 
Project,  Flathead  National  Forest, 
Flathead  County,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  harvest  trees; 
conduct  prescribed  burning;  pre- 
commercially  thin  trees;  reconstruct 
recreational  trails  and  facilities; 
implement  access  management  changes, 
including  road  reclamation;  and 
conduct  rehabilitation  activities  in 
aquatic  habitat  within  the  Big  Creek 
watershed.  The  area  is  located  10  miles 
north  of  Columbia  Falls,  Montana. 

The  Forest  Service  is  seeking  further 
information  and  written  comments  from 
Federal,  State  and  local  agencies  and 


other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  actions.  These  comments  will 
be  used  to  prepare  the  draft  EIS. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  4,  2000.  The  draft  EIS 
is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  and 
made  available  for  public  review  in 
September,  2000.  No  date  has  yet  been 
determined  for  filing  the  final  EIS. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  of  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

ADDRESSES:  Send  written  comments  to 
David  Ondov  or  Jimmy  DeHerrera, 
Glacier  View  Ranger  District,  P.O.  Box 
290340.  Hungry  Horse,  Montana,  59919. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Ondov.  Planning  Team  Leader, 
406-387-3800. 

SUPPLEMENTARY  INFORMATION: 

Nature  and  Scope  of  the  Proposed 
Action 

This  proposal  is  necessary  to  address 
resource  conditions  related  to  wildlife, 
forest  health,  fisheries  and  watershed, 
recreation  use,  and  other  human  uses 
within  the  58,000  acre  Big  Creek 
watershed  which  are  outside  desired 
ranges.  There  is  also  the  desire  to 
maintain  resource  conditions  across  the 
landscape  that  are  similar  to  what  fire 
and  other  natural  disturbance  processes 
would  have  created  historically. 

The  purpose  of  the  proposal  is  to 
restore  landscape  composition, 
structure,  and  patterns  to  conditions 
similar  to  that  expected  under  natural 
disturbance  and  succession  regimes, 
and  to  restore  fire  as  an  important 
ecological  process  in  this  watershed;  to 
reduce  existing  populations  of  selected 
invasive  (noxious)  weeds;  to  improve 
diversity  of  viewing  opportunities  into 
Glacier  National  Park  and  the  east  facing 
slope  of  Demers  Ridge;  to  protect  human 
and  environmental  values  in  this 
watershed  from  the  effects  of 
catastrophic  fire;  to  improve  the  quality 
and  quantity  of  ungulate  winter  and 
spring  range  forage;  to  improve  grizzly 
bear  security;  to  improve  water  quality 
and  fisheries  habitat;  to  reconstruct  the 
Smokey  Range  Trail  to  an  acceptable 
standard  for  visitor  use;  to  provide  a 
developed  trailhead  and  visitor 
information  at  the  northern  terminus  of 
the  Demers  Ridge  Trail;  and  to  relocate 
a  portion  of  the  Canyon  Creek 
Snowmobile  Trail  onto  a  route  that  is 
suitable  for  grooming. 
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The  proposed  action  includes 
approximately  3.700  acres  of  vegetation 
treatment  (fuels  reduction  through 
slashing  or  tree  thinning,  prescribed 
burning,  tree  harvest  along  with 
associated  fuels  treatments  and 
reforestation  activities,  and  pre- 
commercial  thinning),  70  miles  of  road 
reclamation  afld  yearlong  closure  of 
other  roads,  placement  of  large  woody 
debris  in  streams,  stabilization  or 
removal  of  several  log  jams  in  streams, 
review  and  rehabilitation  of  old  skid 
roads  on  20-25  acres,  repair  of  7 
streamside  slumps,  reconstruction  of  a 
trail,  construction  of  a  new  trailhead 
facility,  and  improvement  emd 
relocation  of  6  miles  of  a  groomed 
snowmobile  trail  system. 

This  EIS  will  tier  to  the  Flathead 
National  Forest  Land  and  Resource 
Management  Plan  (LRMP)  and  EIS  of 
January,  1986,  and  its  subsequent 
amendments,  which  provide  overedl 
guidance  of  all  land  management 
activities  on  the  Flathead  National 
Forest. 

Decision  To  Be  Made 

Should  the  Forest  Service  implement 
the  proposed  action  or  any  action  to 
mpet  the  purpose  and  need  established 
for  the  project,  or  defer  any  action  at 
this  time  within  the  Big  Creek 
watershed?  The  deciding  official  for  the 
project  is  Jimmy  DeHerrera,  District 
Ranger,  Hungry  Horse/Glacier  View 
Ranger  Districts,  Flathead  National 
Forest. 

Preliminary  Issue  and  Alternatives 

Preliminary  scoping  for  the  Big  Creek 
project  was  conducted  in  November, 
1999,  through  an  open  house  and  a  field 
trip.  The  purpose  of  these  public  forums 
was  to  introduce  a  preliminary  proposal 
which  could  be  refined  based  on  public 
comment.  A  public  mailing  is  planned 
at  the  same  time  this  notice  of  intent  is 
published  in  the  Federal  Register  to 
present  the  refined  proposed  action  and 
purpose  and  need  for  the  project.  Based 
on  public  and  internal  comments,  the 
following  issues  have  emerged: 

1.  Economic  feasibility  of  some 
proposed  vegetation  treatments. 

2.  Aquatic  effects  from  vegetation 
treatments. 

3.  Sediment  effect  from  road 
reclamation. 

4.  Effects  of  road  management 
changes  on  human  access  and  use  of  the 
area. 

The  interdisciplinary  team  has  not  yet 
developed  any  alternatives  to  the 
proposed  action  that  respond  to  these 
issues. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 


this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

Dated:  Februan'  23.  2000. 
Jimmy  DeHerrera, 

District  Ranger. 

[FR  Doc.  00-4878  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[00-A-W] 

Designation  of  Springfield  (IL)  to 
provide  Class  X  or  Class  Y  Weighing 
Services 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 

ACTION:  Notice. 


SUMMARY:  GIPSA  announces  the 
designation  of  Springfield  Grain 
Inspection,  Inc.  (Springfield),  to  provide 
Class  X  or  Class  Y  weighing  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act),  in  the 
Springfield  geographic  area. 

EFFECTIVE  DATE:  March  1,  2000. 

ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division.  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  1,  1999.  Federal 
Register  (64  FR  67246),  GIPSA 
announced  the  designation  of 
Springfield  to  provide  official 
inspection  services  under  the  Act, 
effective  March  1,  2000,  and  ending 
December  31,  2002.  Subsequently. 
Springfield  asked  GIPSA  to  amend  their 
designation  to  include  official  weighing 
services.  Section  7A(c)(2)  of  the  Act 
authorizes  GIPSA's  Administrator  to 
designate  authority  to  perform  official 
weighing  to  an  agency  providing  official 
inspection  services  within  a  specified 
geographic  area,  if  such  agency  is 
qualified  under  Section  7(f)(l)(A")  of  the 
Act.  GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act. 
and  determined  that  Springfield  is 
qualified  to  provide  official  weighing 
services  in  their  currently  assigned 
geographic  area. 

Effective  March  1,  2000.  and 
terminating  December  31.  2002  (the  end 
of  Springfield's  designation  to  provide 
official  inspection  services). 
Springfield's  present  designation  is 
amended  to  include  Class  X  or  Class  Y 
weighing  within  their  assigned 
geographic  area,  as  specified  in  the  July 
1.  1999,  Federal  Register  (64  FR  35586). 
Official  services  may  be  obtained  by 
contacting  Springfield  at  217-522-5233. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  Februan^  4,  2000. 
Neil  E.  Porter. 

Director.  Compliance  Division. 

|FR  Doc.  00-4680  Filed  2-29-00;  8:45  am) 
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DEPARTMENT  OF  VGRICULTURE 

Grain  Inspection,  P  ackers  and 
Stockyards  Admini  Btration 


[99-04-*] 

Designation  for  the 


Lincoln  (NE), 


Memphis  (TN),  Omiha  (NE), 
Jamestown  (ND),  Sioux  CHty  (lA),  and 
Fort  Dodge  (lA)  Ar^s 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
action:  Notice. 


sen  ices 


SUMMARY:  GIPSA 
of  the  following 
provide  official 
United  States  Grain 
amended  (Act) 

Lincoln  Inspection  Se:  v 
Memphis  Grain  Lnspec  t 

(Memphis): 
Omaha  Grain  Inspecti 

(Omaha): 
Grain  Inspection,  Inc. 


ailnoimces  designation 
org  inizations  to 
under  the 
Standards  Act,  as 


mn 


ice,  Inc.  (Lincoln); 
ion  Service 


Service,  Inc. 
Jamestown); 


Sioux  City  Inspection  and  Weighing  Service 

Company  (Sioux  City);  and 
A.  V.  Tischer  and  Son,  Inc.  (Tischer). 

EFFECTIVE  DATES:  May  1,  2000,  for 
Lincoln,  Memphis,  and  Omaha;  July  1, 
2000,  for  Jamestown,  Sioux  City,  and 
Tischer. 

ADDRESSES:  USDA.  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S. 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  1, 1999.  Federal 
Register  (64  FR  53312),  GIPSA  asked 
persons  interested  in  providing  official 


services  in  the  geographic  areas 
assigned  to  Lincoln,  Memphis,  Omaha, 
Jamestown,  Sioux  City,  and  Tischer  to 
submit  an  application  for  designation. 
Applications  were  due  by  October  30, 
1999.  Lincoln,  Memphis,  Omaha, 
Jamestown,  Sioux  City,  and  Tischer,  the 
only  applicants,  each  applied  for 
designation  to  provide  official  services 
in  the  entire  area  currently  assigned  to 
them.  Since  these  official  agencies  were 
the  sole  applicants,  GIPSA  did  not  ask 
for  conmients  on  the  applicants. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Lincoln,  Memphis, 
Omaha,  Jamestown,  Sioux  City,  and 
Tischer  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  they  applied. 

The  following  organizations  are 
designated  to  provide  official  services  in 
the  geographic  areas  specified  in  the 
October  1,  1999,  Federal  Register. 


Official  agency 


Designation 
start 


Designation 
end 


Telephone 


Lincoln 

Memphis  ... 

Omaha  

Jamestown 
Sioux  City  .. 
Tischer  


05/01/2000 
05/01/2000 
05/01/2000 
07/01/2000 
07/01/2000 
07/01/2000 


03/31/2003 
03/31/2003 
03/31/2003 
03/31/2003 
03/31/2003 
03/31/2003 


402-435-4386 
901-942-3216 
402-341-6739 
701-252-1290 
712-255-8073 
515-955-7012 


Interested  person 
services  by  calling  t  le 
numbers  listed  abo\  e. 


may  obtain  official 
telephone 


Authority:  Pub.  L.  9jl 
cts  amended  (7  U.S.C 


-582.  90  Stat,  2867, 
1  et  seq.). 


Dated:  February  4,  2t)00. 
Neil  E.  Porter, 

Director,  Compliance 
[FR  Doc.  00-^681  Fiietl 
BILUNG  CODE  3410-£N-P 


wision. 
2-29-00:  8:45  am) 


DEPARTMENT  OF ,  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[00-01 -a] 

Opportunity  for  Deilgnatton  In  the 
Ohio  Valley  (IN),  Id^ho  (ID),  Lewlston 
(ID),  Utah,  Minnesota,  and  Mississippi 
Areas,  and  Reques :  for  Comments  on 
the  Ofificial  Agencit  m  Serving  These 
Areas 


AGENCY:  Grain 
Stockyards 
ACTION:  Notice. 


Inspection,  Packers  and 
Adminiitration  (GIPSA). 


SUMMARY:  The  desif  n; 
official  agencies  lis|ed 


lations  of  the 
below  will  end  in 


October,  November,  and  December 
2000.  GIPSA  is  asking  persons 
interested  in  providing  official  services 
in  the  areas  served  by  these  agencies  to 
submit  an  application  for  designation. 
GIPSA  is  also  asking  for  comments  on 
the  services  provided  by  these  currently 
designated  agencies: 

Ohio  Valley  Grain  Inspection,  Inc.  (Ohio 
Valley); 

Idaho  Grain  Inspection  Service,  Inc. 
(Idaho); 

Lewiston  Grain  Inspection  Service,  Inc. 
(Lewiston): 

Utah  Department  of  Agriculture  (Utah); 

Minnesota  Department  of  Agriculture 
(Minnesota);  and 

Mississippi  Department  of  Agriculture  and 
Commerce  (Mississippi). 

DATES:  Applications  and  conunents 
must  be  postmarked  or  sent  by 
telecopier  (FAX)  on  or  before  March  30, 
2000. 

ADDRESSES:  Applications  and  comments 
must  be  submitted  to  USDA,  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604,  Room 
1647-S,  1400  Independence  Avenue, 
SW,  Washington,  DC  20250-3604. 
Applications  and  comments  may  be 
submitted  by  FAX  on  202-690-2755.  If 


an  application  is  submitted  by  FAX, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
and  conunents  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
SW,  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  GIPSA's  Administrator  to 
designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act. 
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1.  Current  Designations  Being 
Announced  for  Renewal 


Official  agency 


Main  office 


Designation       Designation 
start  end 


Ofiio  Valley 

Idafio 

Lewiston  .... 

Utah  

Minnesota  . 
Mississippi  . 


Newburg,  IN  

Pocatello,  ID  

Lewiston,  ID 

Salt  Lake  City,  UT 

St.  Paul,  MN  

Jackson,  MS 


11/01/1997  I 

12/01/1997 

12/01/1997 

12/01/1997 

01/01/1997 

01/01/1997  I 


10/31/2000 
11/31/2000 
11/31/2000 
11/31/2000 
12/31/2000 
12/31/2000 


a.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  States  of  Indiana,  Kentucky,  and 
Tennessee,  is  assigned  to  Ohio  Valley. 

Daviess,  Dubois,  Gibson,  Knox  (except 
the  area  west  of  U.S.  Route  41  (150) 
from  Sullivan  County  south  to  U.S. 
Route  50),  Pike,  Posey,  Vanderburgh, 
and  Warrick  Counties,  Indiana. 

Caldwell,  Christian,  Crittenden, 
Henderson,  Hopkins  (west  of  State 
Route  109  south  of  the  Western 
Kentucky  Parkway),  Logan,  Todd, 
Union,  and  Webster  (west  of  Alternate 
U.S.  Route  41  and  State  Route  814) 
Counties,  Kentucky. 

Cheatham,  Davidson,  and  Robertson 
Counties,  Tennessee. 

b.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  State  of  Idaho,  is  assigned  to  Idaho. 

The  southern  half  of  the  State  of  Idaho 
up  to  the  northern  boundaries  of 
Adams,  Valley,  and  Lemhi  Counties. 

c.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  State  of  Idaho,  is  assigned  to 
Lewiston. 

The  northern  half  of  the  State  of  Idaho 
down  to  the  northern  boundaries  of 
Adams,  Valley,  and  Lemhi  Counties. 

d.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  the 
entire  State  of  Utah,  is  assigned  to  Utah. 

e.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  the 
entire  State  of  Minnesota,  except  those 
export  port  locations  within  the  State,  is 
assigned  to  Minnesota. 

f.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  the 
entire  State  of  Mississippi,  except  those 
export  port  locations  within  the  State,  is 
assigned  to  Mississippi. 

g.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  State  of  Indiana,  is  assigned  to 
Northeast  Indiana. 

Bounded  on  the  North  by  the  northern 
Lagrange  and  Steuben  County  lines; 

Bounded  on  the  East  by  the  eastern 
Steuben,  De  Kalb,  Allen,  and  Adams 
County  lines; 

Bounded  on  the  South  by  the 
southern  Adams  emd  Wells  County 
lines;  and 


Bounded  on  the  West  by  the  western 
Wells  County  line;  the  southern 
Himtington  and  Wabash  County  lines; 
the  western  Wabash  County  line  north 
to  State  Route  114;  State  Route  1 14 
northwest  to  State  Route  19;  State  Route 
19  north  to  Kosciusko  County;  the 
western  and  northern  Kosciusko  County 
lines;  the  western  Noble  and  Lagrange 
County  lines. 

The  following  grain  elevator,  located 
outside  of  the  above  contiguous 
geographic  area,  is  part  of  this 
geographic  area  assignment:  E.M.P. 
Coop,  Payne,  Paulding  County,  Ohio 
(located  inside  Michigan  Grain 
Inspection  Services,  Inc.'s,  area). 

2.  Opportunity  for  Designation 

Interested  persons,  including  Ohio 
Valley,  Idaho,  Lewiston,  Utah, 
Minnesota,  and  Mississippi,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 

Designation  Terms 


Otiio  Vallev    

10/31/2000  to  09/ 

30/2003. 

Idaho,  Lewiston,  and 

11/30/2000  to  09/ 

Utah. 

30/2003. 

Minnesota  and  Mis- 

12/31/2000 to  09/ 

sissippi. 

30/2003. 

3.  Request  for  Comments 

GIPSA  also  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments  on  the 
Ohio  Valley,  Idaho,  Lewiston,  Utah, 
Minnesota  and  Mississippi. 
Commenters  are  encouraged  to  submit 
pertinent  data  concerning  these  official 
agencies  including  information  on  the 
timeliness,  cost,  quality,  and  scope  of 
services  provided.  All  comments  must 
be  submitted  to  the  Compliance 
Division  at  the  above  address. 


Applications,  comments,  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  February  4,  2000. 
Neil  E.  Porter, 

Director.  Compliance  Division. 
IFR  Doc.  00-4682  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  34ia-£N-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  2000  Evaluation  of  the  Multiple 
Response  Resolution 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  1 ,  2000. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5033,  I4th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  David  Phelps,  Bureau  of 
the  Census,  PRED,  Mailstop  9200, 
Washington,  DC  20233-0001.  (301)457- 
4142. 
SUPPLEMENTARY  INFORMATION: 
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I.  Abstract 


for 


To  make  it  easier 
counted  in  the 
Bureau  will  providf  several 
households  to 


people  to  be 
Genius  2000,  the  Census 

ways  for 

respond.  In  addition  to 
through  mailed 


n 


publi 


lUeh 
for 


proc6  ss 


receiving  responses 
questionnaires  and 
operations,  the  Cenkus 
enable  the  public  t( 
on  forms  available 
telephone,  or  via  th  a  Internet 

While  multiple  n  ethod 
responding  increas(  is 
for  people  to  be  covjnted 
also  increase  the 
multiple  responses 
units.  The  Census 
an  automated 
situation,  called  mijltipl 
resolution. 

To  evaluate  this 
conduct  a  survey  o 
which  were  affectei 
response  resolution 
conduct  this  survev 
2000  and  ask 
residency  status  of 
listed  on  the  multi 
housing  unit  on  Cetsus 
2000).  All  information 
pertinent  to  verify i 
the  multiple  respon(se 
process. 

The  sample  will 
approximately  7, 
the  household  bein^ 
personal  visit  in 
early  November, 
data  collected  to  de  :ermine 
the  multiple  respor  se 
functioned. 


enumerator 

Bureau  will 
initiate  responses 
lie  places,  by 


Jsof 

opportunities 
.  these  methods 
[hood  of  receiving 
lui  some  housing 
ureau  has  devised 
to  manage  this 
le  response 


quest  ons 


ifl 


I  irocess,  we  will 
those  housing  units 
by  the  multiple 
process.  We  will 
shortly  after  Census 

about  the 
he  persons  that  were 
e  responses  for  that 
Day  (April  1. 
collected  will  be 
the  accuracy  of 
resolution 


( ;onsist  of 
housing  units  with 
contacted  via  a 
October  through 
We  will  use  the 

how  well 
resolution  process 


,50) 


lat; 
2030 


n.  Method  of  CoIle(  lion 


Specially  trained 
administer  the 
questionnaire  desired 
evaluation. 


interviewers  will 


survpy  using  a  paper 
for  this 


III.  Data 

OMB  Number:  Fo|rthcoming 

Form  Number 

Type  of  Review: 

Affected  Public: 
reside  at  a  housing 
Bureau  received 


mqre 
response. 

Estimated  Number 
7,500. 

Estimated  Time 


Fc  rthcoming. 
I  egular  Submission, 
hose  persons  who 
init  for  which  the 
than  one 


I'er 


minutes. 

Estimated  Total 
Hours:  1,500. 

Estimated  Total 
no  cost  to  the  respokident 
time  taken  to  comp 

Respondent's  Ob 

Legal  Authority 
States  Code,  Sectioi  i 


of  Respon  den  ts : 
Response:  12 
ual  Burden 


I  Jin 


Mnnual  Cost:  There  is 
other  than  the 
ete  the  survey. 
igation:  Voluntary, 
itle  XIII  United 
141  and  193. 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  24,  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  00-4872  Filed  2-29-00;  8:45  am) 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  5-99] 

Foreign-Trade  Zone  22 — Chicago,  IL; 
Application  for  Subzone  Status; 
Amendment  of  Application — Clark 
Refining  &  Marlceting,  inc.  (Oil  Refining 
Complex) 

Notice  is  hereby  given  that  the 
application  of  the  Illinois  International 
Port  District,  grantee  of  FTZ  22, 
requesting  authority  for  special-purpose 
subzone  status  for  Uie  oil  refinery 
complex  of  Clark  Refining  &  Marketing, 
Inc.,  in  Cook  County,  Illinois  (64  FR 
6877.  2/11/99),  has  been  amended  to 
add  a  contiguous  parcel  (6  acres,  9 
tanks,  46.000  barrel  capacity)  to 
proposed  Site  2,  the  crude  oil  tank  fcu-m 
located  at  131st  and  Homan.  The 
additional  parcel  will  be  used  for  final 
product  storage. 

The  application  remains  otherwise 
unchanged. 

The  comment  period  is  reopened 
until  March  31.  2000. 

Dated:  February  22,  2000. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  00-4919  Filed  2-29-00;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

National  Institutes  of  Health;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  am  and  5:00  pm  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  99-028.  Applicant: 
National  Institutes  of  Health,  Bethesda. 
MD  20892-4094.  Instrument:  Robot  and 
Microplate  Filler  with  accessories, 
Models  Q-BOT  and  Q-Fill. 
Manufacturer:  GENETIX,  United 
Kingdom.  Intended  Use:  See  notice  at  64 
FR  70213,  December  16,  1999. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  unique  multi-tasking  robot 
for  selecting  recombinant  DNA  inserts 
from  neural  tissue  with:  (1)  a  pneumatic 
picking  head  for  sampling  3500  colonies 
per  hour,  (2)  replication  of  plates  (96  or 
384  wells)  to  distribute  clones  to  others, 
(3)  ability  to  create  high  density  arrays 
of  bacteria  on  nylon  filters  and  (4)  a  re- 
arraying  package.  A  university-based 
genomic  research  project  advised 
February  8,  2000  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  00-4917  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Department  of  Energy;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
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Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  Ccin  be  viewed  between 
8:30  am  and  5:00  pm  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  99-033.  Applicant: 
U.S.  Department  of  Energy,  Ames,  LA 
50011-3020.  Instrument:  UHV  Surface 
Analysis  System,  Model  Multiprobe  S. 
Manufacturer:  Omicron  Vakuum  Physik 
GmbH,  Germany.  Intended  Use:  See 
notice  at  ^5  FR  284,  January  4,  2000. 

Comments:  None  received.  Decision: 
Approved.  No  instnunent  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  an  ultra-high  vacuum  chamber 
with  compatible  scanning  tunneling, 
scanning  electron  and  scanning  Auger 
microscopes  with  the  following:  (1)  An 
operating  temperature  of  50  to  1500 
degrees  K,  (2)  adequate  internal  and 
external  vibration  isolation  and  (3)  a 
sample  manipulator  that  can  be  heated 
or  cooled.  A  university  center  for 
advanced  microstructureil  devices  and 
the  National  Institute  of  Standards  and 
Technology  advise  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2) 
they  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use  (comparable 
case). 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  00-4918  Filed  2-29-00;  8:45  am) 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022500A] 

Atlantic  Tunas  Vessel  Permits; 
Proposed  Information  Collection; 
Request  for  Comments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  collection;  comment 

request. 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  1,  2000. 
ADDRESSES:  Direct  all  wTitten  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910; 
301-713-2347. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  NOAA  is 
responsible  for  management  of  the 
nation's  marine  fisheries.  In  addition, 
NOAA  must  comply  with  the  United 
States'  obligations  under  the  Atlantic 
Tunas  Convention  Act  of  1975  (16 
U.S.C.  971  et  seq.)  and  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  as  amended  (16  U.S.C. 
1801  et  seq.).  The  National  Marine 
Fisheries  Service  (NMFS)  collects 
information  via  landings  reports, 
logbooks  and  surveys  to  monitor  the 
U.S.  catch  of  Atlantic  tunas  in  relation 
to  applicable  quotas  and  to  provide 
catch  and  effort  information  for  stock 
assessment,  thereby  ensuring  that  the 
United  States  complies  with  its 
international  obligations  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas.  Permit 
applications  allow  NMFS  to  determine 
who  will  be  subject  to  reporting 
requirements  and  provides  the 
information  needed  to  send  outreach 
materials  and  information  on  the 
domestic  and  international  regulations 
to  affected  fishermen.  For  example, 
NMFS  periodically  distributes 
compliance  guides  on  size  limits,  area 
closures,  fishing  seasons,  and  regional 
quotas  for  the  Atlantic  tunas  fisheries. 


The  information  obtained  through 
permitting  provides  NMFS  with 
telephone  and  mailing  lists  to  obtain 
data  necessary  to  assess  the  status  of  the 
Atlantic  tuna  resources  and  regulatory 
impacts  on  the  commercial  and 
recreational  fishing  sectors. 
Additionally,  permit  lists  provide 
essential  information  for  domestic 
management  policy  and  rulemaking. 
Finally,  permit  numbers  are  used  to 
identify  vessels  whose  operators  report 
bluefin  tuna  landings  to  NMFS  via  an 
automated  landings  reporting  system 
accessible  toll  free  by  touch  tone 
telephone. 

n.  Method  of  Collection 

Recreational  and  commercial 
fishermen  who  fish  for  or  retain  any 
regulated  Atlantic  tunas  (bigeye. 
albacore.  yellowfin,  skipjack  and 
bluefin)  are  required  to  obtain  a  vessel 
permit.  The  permit  fee  is  $25.00  and  the 
permit  is  valid  for  the  fishing  year  of 
issuance.  Permit  applications  can  be 
obtained  via  mail,  fax  or  can  be  printed 
off  of  the  Internet.  When  paying  by 
credit  card,  vessel  owners  may  quickly 
renew  permits  via  an  automated  system 
accessible  toll  free  by  touch  tone 
telephone  or  over  the  Internet. 
Completed  permits  may  be  mailed  or 
faxed  back  to  vessel  owners,  as 
requested,  or  printed  directly  off  the 
Internet. 

ni.  Data 

OMB  Number:  0648-0327. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  (private 
anglers)  and  business  or  other  for-profit 
(charter  boat  operators  and  commercial 
fishermen). 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  Per  Response:  6 
minutes  for  automated  telephone 
renewals.  30  minutes  for  new  permit 
applications. 

Estimated  Total  Annual  Burden 
Hours:  4.500. 

Estimated  Total  Annual  Cost  to 
Public:  5625,000  (including  permit  fees). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
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burden  of  the  colle  :t 
on  respondents,  inplud 
use  of  automated 
or  other  forms  of 
technology. 

Comments  submitted 
this  notice  will  be 
included  in  the  reduest 
approval  of  this  inlormation 
they  also  will 
record. 

Dated:  February  23 

Linda  Engelmeier 

Departmental  Forms 
of  Chief  Information 

[FR  Doc.  00-4912 

BtLUNQ  CODE  3S10-22-f 


ion  of  information 
ing  through  the 
cbllection  techniques 
information 

in  response  to 
lummarized  and  /or 
for  0MB 

collection; 
a  matter  of  public 


beco  ne 


2000. 

Clearance  Officer.  Office 
^icer. 

2-29-00;  8:45  am] 


Fill  id 


COMMITTEE  FOR 

IMPLEMENTATION 

AGREEMENTS 


Denial  of  Participation  in  the  Special 
Access  Program 


February  24.  2000. 
AGENCY:  Committei  < 
Implementation  of 
(CITA). 

ACTION:  Issuing  a  d 
Commissioner  of  Cbstoms 
participation  in  the 
Program. 


HE 

OF  TEXTILE 


for  the 
Textile  Agreements 

rective  to  the 

suspending 
Special  Access 


EFFECTIVE  DATE:  Mjrch  1.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 


E.  Mennitt,  Interna 
Specialist.  Office  o 


Apparel,  U.S.  Dep^ment  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION 


Authority:  Section 
Act  of  1956,  as 
Executive  Order  1 
amended.  P= '04 '< 


204  of  the  Agricultural 
amended  (7  U.S.C.  1854); 

of  March  3. 1972,  as 


16=1 


f)r1 


pen 


The  Committee 
Implementation  of 
(CITA)  has  determikied 
B'Gosh  has  violate! 
for  participation  in 
Program,  and  has 
B'Gosh  from  partic 
Program  for  the 
through  August  31 

Through  the 
Commissioner  of 
below,  CITA  direct  5 
to  prohibit  entry  of 
Special  Access 
ofOshKoshB'GosH 
March  1,  2000  through 
and  to  prohibit  entfy 
OshKosh  B'Gosh 
products  manufacttired 
exported  from  the 
that  period. 


the 
Textile  Agreements 

that  OshKosh 
the  requirements 
the  Special  Access 
s  ispended  OshKosh 
pation  in  the 
iod  March  1,  2000 


lett(  r 


ional  Trade 
Textiles  and 


2000. 
to  the 
Customs  published 
the  Commissioner 
products  under  the 
ram  by  or  on  behalf 
during  the  period 
August  31,  2000, 
by  or  on  behalf  of 
er  the  Program  of 
from  fabric 
Jnited  States  during 


Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  24,  2000. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  OshKosh  B'Gosh  firom 
participation  in  the  Special  Access  Program 
for  the  period  March  1,  2000  through  August 
31,  2000.  You  are  therefore  directed  to 
prohibit  entry  of  products  under  the  Special 
Access  Program  by  or  on  behalf  of  OshKosh 
B'Gosh  during  the  period  March  1,  2000 
through  August  31,  2000.  You  are  further 
directed  to  prohibit  entry  of  products  under 
the  Special  Access  Program  by  or  on  behalf 
of  OshKosh  B'Gosh  manufactured  from  fabric 
exported  from  the  United  States  during  the 
period  March  1,  2000  through  August  31, 
2000. 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  00-4869  Filed  2-29-00;  8:45  am) 
BILUNQ  CODE  3510-DR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  the  Special 
Access  Program 

February  24,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CFTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program. 

EFFECTIVE  DATE:  March  20.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

E.  Mennitt,  International  Trade 

Specialist,  Office  of  Textiles  and 

Apparel,  U.S.  Department  of  Commerce, 

(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956',  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. P='04'< 

The  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Quitman 
Manufacturing  has  violated  the 


requirements  for  participation  in  the 
Special  Access  Program,  and  has 
suspended  Quitman  Manufacturing 
from  participation  in  the  Program  for 
the  period  March  20,  2000  through  Jime 
19,  2000. 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CTTA  directs  the  Commissioner 
to  prohibit  entry  of  products  luider  the 
Special  Access  Program  by  or  on  behalf 
of  Quitman  Manufacturing  during  the 
period  March  20,  2000  through  June  19, 
2000,  and  to  prohibit  entry  by  or  on 
behalf  of  Quitman  Manufacturing  under 
the  Program  of  products  manufactured 
from  fabric  exported  from  the  United 
States  during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474. 
published  on  April  3,  1998. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  24,  2000. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  Quitman  Manufacturing  from 
participation  in  the  Special  Access  Program 
for  the  period  March  20,  2000  through  June 
19,  2000.  You  are  therefore  directed  to 
prohibit  entry  of  products  under  the  Special 
Access  Program  by  or  on  behalf  of  Quitman 
Manufacturing  during  the  period  March  20, 
2000  through  June  19,  2000.  You  are  further 
directed  to  prohibit  entry  of  products  under 
the  Special  Access  Program  by  or  on  behalf 
of  Quitman  Manufacturing  manufactured 
from  fabric  exported  from  the  United  States 
during  the  period  March  20,  2000  through 
lune  19,  2000. 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  00^870  Filed  2-29-00;  8:45  am) 
BILUNG  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on  a 
Request  That  the  United  States 
Consult  With  Mexico  and  Canada 
Concerning  a  Certain  Filament  Viscose 
Rayon  Yarn 

February  24.  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 
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ACTION:  Request  for  public  comments 
concerning  a  request  for  consultations 
on  a  certain  filament  viscose  rayon  yam. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  CITA  has  been 
petitioned  to  initiate  consultations  v^rith 
Mexico  and  Canada  under  Section  7(2) 
of  Annex  300-B  of  the  North  American 
Free  Trade  Agreement  (NAFTA)  for  the 
purpose  of  amending  the  NAFTA  rules 
of  origin  in  Chapters  51  through  63  to 
permit  the  use  of  non-North  American 
filament  viscose  rayon  yam  classified  in 
HTS  headings  5403.10,  5403.31,  5403.32 
and  5403.41  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  in 
NAFTA  originating  goods. 

There  will  be  a  30-day  comment 
period  beginning  on  March  1 ,  2000  and 
extending  through  March  31,  2000. 
Anyone  wishing  to  comment  or  provide 
data  or  information  regarding  domestic 
production  or  availability  of  filament 
viscose  rayon  yam  classified  in  HTS 
headings  5403.10,  5403.31,  5403.32  and 
5403.41  is  invited  to  submit  10  copies 
of  such  comments  or  information  to 
Troy  H.  Cribb,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  a  "foreign 
affairs  function  of  the  United  States." 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.  00-4871  Filed  2-29-00:  8:45  am] 

BILLING  CODE  3510-DR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Revision  of  Currently  Approved 
Information  Collection;  Submission  for 
0MB  Review;  Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

The  Corporation  for  National  and 
Commimity  Service  (hereinafter  the 
"Corporation")  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  (44  U.S.C.  Chapter 
35).  Copies  of  these  individual  ICRs, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation  for  National  and 
Community  Service, 
AmeriCorps*  VISTA,  Rosezina  Dunn. 
(202)  606-5000,  extension  244. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  (202)  565-5256 
between  9:00  a.m.  and  4:30  p.m.  Eastem 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Mr.  Danny  Werfel,  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Commimity  Service,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  D.C.  20503,  (202) 
395-7316,  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submissions  of  responses. 

Type  of  Review:  Revision  of  a 
currently  approved  information 
collection. 


Agency:  Corporation  for  National  and 
Community  Service. 

Title:  AmeriCorps*VISTA  Project 
Application,  Part  A  and  Pcirt  B. 

OKW  Number:  3045-0038. 

Agencv  Number:  CNS  1421  (Part  A), 
and  CNS  1421B  (Part  B). 

Affected  Public:  All  eligible  public 
and  private  non-profit  organizations. 

Total  Respondents:  2,200. 

Frequency:  Part  A  is  completed 
initially  when  the  project  is  being 
developed,  and  Part  B  is  completed  for 
each  renewal  year. 

Average  Time  Per  Response:  Part  A — 
1  hour;  Part  B — 8  hours. 

Estimated  Total  Burden  Hours:  9.200. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  $104,780. 

Description:  The  Corporation  seeks 
public  comment  on  the 
AmeriCorps* VISTA  Project 
Application,  Part  A  and  Part  B.  This 
application  is  being  resubmitted  for 
OMB  approval  for  a  new  3-year  period. 
The  project  application  is  submitted  in 
order  for  projects  to  receive  Federal 
assistance  either  in  the  form  of  an 
AmeriCorps* VISTA  member,  or  grant  of 
funds  to  support  a  project  approved  for 
members.  It  is  used  by  potential  project 
sponsors,  as  well  as  continuing 
previously  approved  projects. 

Dated:  February  25,  2000. 
Thomasenia  P.  Duncan. 
General  Counsel. 

[FR  Doc.  00-4914  Filed  2-29-00:  8:45  am] 
HLUNG  CODE  60S0-28-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Air  Force  Battlelab  Review  Group 
will  meet  at  Kelly  Air  Force  Base  (AFB), 
Texas  and  Lackland  AFB,  Texas  on 
March  28-29.  2000  from  8  a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
receive  briefings  and  discuss  the 
direction  of  the  study.  The  meeting  will 
be  closed  to  the  public  in  accordance 
with  Section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraphs 
(1)  and  (4)  thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisor)'  Board 
Secretariat  at  (703)  697-8404. 

|anet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  00-4938  Filed  2-29-00:  8:45  am] 
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DEPARTMENT  OF 
Department  of  the 


DEFENSE 
Air  Force 


HQ  USAF  Scientifl|c:  Advisory  Board 
Meeting 


The  Hypersonic 
Force  Study  will 
DC  and  Seattle 
28-30.  2000  from 

The  purpose  of 
receive  briefings 
direction  of  the  s 
be  closed  to  the 
with  Section  552b( 
States  Code,  specif 
(1)  and  (4)  thereof. 

For  further  i 
HQ  USAF  ScienUffc 
Secretariat  at  (703) 


Research  in  the  Air 
n:  eet  in  Washington, 
Wc  shington  on  March 
a.m.  to  5  p.m. 
meeting  is  to 
discuss  the 
The  meeting  will 
in  accordance 
:)ofTitle  5.  United 
cally  subparagraphs 


t  le 

and 

tuiy. 

pu  dUc 


nforiiation,  contact  the 
Advisory  Board 
697-8404. 


Janet  A.  Long, 

Air  Force  Federal  Register 
[FR  Doc.  00-4940  Fil 
BILUNO  CODE  S001-0S-P 


Liaison  Officer. 
id  2-29-00;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 


Notice  of  Intent  To 
Patent  License 


Grant  an  Exclusive 


316. 


Pursuant  to  the 
ofTitle37,  Codeo 
which  implements 
the  Department  of 
announces  its 
Spectrum  Photonicjs 
doing  business  in 
an  exclusive  licens  a 
and  interest  the  Ai ' 
Patent  No.  5,521, 
Taboada  was  a 
the  time  of  the 
is  entitled  "Gammi  i 
and  Apparatus 

Thelicense 
granted  unless  an 
together  with  a 
opportunity  to  be 
received  in  writing 
forth  below  within 
date  of  publication 
Information 
may  be  obtained, 
same  addressee. 

All 
Notice  should  be 
Heald,  Associate 
(Acquisition) 
Blvd..  Suite  304, 
2310.  Mr.  Heald 
588-5091  or  by  fax 


{  rovisions  of  Part  404 
Federal  Regulations, 
Public  Law  96-517, 
he  Air  Force 
intention  to  grant 

Inc.,  a  company 
I^e  Oswego,  Oregon 
in  any  right,  title 
Force  has  in  U.S. 
The  inventor,  John 
govfemment  employee  at 
invention.  The  invention 
Ray  Camera  Method 


req  aest 


desctibed  above  will  be 
c  bjection  thereto, 

for  an 
Qecird,  if  desired,  is 
by  the  addressee  set 
60  days  from  the 
of  this  Notice, 
concerning  the  application 
op  request,  from  the 

communications  concerning  this 
SI  (nt  to  Mr.  Randy 
G  aneral  Counsel 
SAF'GCQ,  1500  Wilson 
Arlington,  VA  22209- 
cap  be  reached  at  (703) 
at  (703)  588-8037. 


Janet  A.  Long, 

Air  Force  Federal  Re^  ist 
!FR  Doc.  00-4939  Fil  )d 

BILUNG  CODE  5001 -OS-P 


er  Liaison  Officer. 
2-29-00;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMI/IARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)).  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  April  1,  2000.  A 
regulcir  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
May  1,  2000. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget;  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 


proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  ED  invites  public 
comment.  The  Department  of  Education 
is  especially  interested  in  public 
comment  addressing  the  following 
issues:  (1)  Is  this  collection  necessary  to 
the  proper  functions  of  the  Department; 
(2)  will  this  information  be  processed 
and  used  in  a  timely  manner;  (3)  is  the 
estimate  of  burden  accurate;  (4)  how 
might  the  Department  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  February'  24,  2000. 

Wiliiam  E.  Burrow, 

Leader,  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Ofifice  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  New. 

Title:  The  Special  Leveraging 
Educational  Assistance  Partnership 
(SLEAP)  Program. 

Abstract:  The  SLEAP  Program  is  a 
subprogram  under  the  Leveraging 
Educational  Assistance  Partnership 
(LEAP)  Program  and  was  authorized  by 
the  1998  Amendments  to  the  Higher 
Education  Act  of  1965.  The  SLEAP 
Program  uses  matching  Federal/State 
funds  to  provide  (l)  Aid  to  students 
with  financial  need  to  help  them  pay  for 
their  postsecondary  education  costs  or 
(2)  helps  the  State  to  carry  out  service 
programs  to  strengthen  the 
opportunities  for  elementary  and 
secondary  students  with  fincmcial  need 
to  enter  postsecondary  education.  On 
this  application  the  states  provide 
information  the  Department  requires  to 
obligate  program  funds  and  for  program 
management.  The  signed  assurances 
legally  bind  the  States  to  administer  the 
program  according  to  statutory 
requirements. 

Additional  Information:  Due  to  the 
time  constraints  of  having  to  make 
awards  to  States  by  July  1 ,  2000  under 
the  SLEAP  Program,  Education  is 
requesting  an  emergency  approval  of 
this  form  for  this  initial  year.  After 
publication  in  the  Federal  Register  of 
the  availability  of  this  application  and 
its  closing  date,  the  States  will  need  30 
days  to  complete  and  return  their 
applications.  Therefore,  Education 
needs  clearance  of  this  material  by 
March  17,  2000. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 
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Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 

Burden  Hours:  308. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624.  Regional  Office 
Building  3.  Washington,  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 

OCIO IMG Issues@ed.gov,  or  should 

be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements,  contact  Joseph 
Schubart  at  (202)  708-9266  or  via  his 

internet  address  Joe Schubart@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-4858  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
31,2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 


with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  24,  2000. 

William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  for  Civil  Rights. 

Type  of  Review:  Revision. 

Title:  2000  Elementary  and  Secondary 
School  Civil  Rights  Compliance  Report. 

Frequency:  Biennially. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  105,000 

Burden  Hours:  506,250 

Abstract:  The  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report  is  a  biennial  survey 
which  collects  data  from  schools  and 
school  districts  on  issues,  including 
emerging  issues,  of  interest  to  the  Office 
for  Civil  Rights,  U.S.  Department  of 
Education.  Data  from  the  Compliance 
Report  is  used  by  OCR  to  aid  in 
identifying  sites  for  compliance  reviews 
and  tracking  trends  and  issues  related  to 
civil  rights  compliance.  The  Compliance 
Report  collects  data  related  to  Tide  VI 
of  the  Civil  Rights  Act  of  1964  (which 
prohibits  discrimination  on  the  basis  of 
race,  color,  or  national  origin).  Title  IX 
of  the  Education  Amendments  of  1972 
(which  prohibits  discrimination  on  the 
basis  of  sex)  and  Section  504  of  the 
Rehabilitation  Act  of  1973  (which 
prohibits  discrimination  on  the  basis  of 
handicap).  For  the  2000  Compliance 
Report,  data  will  be  collected  from  all 
districts  and  schools. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronicallv  mailed  to  the  internet 


address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Jacqueline 
Montague  at  (202)  708-5359  or  via  her 
internet  address 

Jackie Montague@ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  00--1859  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Computer 
Matching  Program;  Notice 

AGENCY:  Department  of  Education. 
ACTION:  Notice — Computer  matching 
between  the  Department  of  Education 
and  the  Immigration  and  Naturalization 
Service  (INS),  Department  of  Justice. 

SUMMARY:  Pursuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  Pub.  L.  100-503,  and  the  Office  of 
Management  and  Budget  (OMB) 
Guidelines  on  the  Conduct  of  Matching 
Programs,  notice  is  hereby  given  of  the 
computer  matching  program  between 
the  Department  of  Education  (ED)  (the 
recipient  agency),  and  the  Immigration 
and  Naturalization  Service  (INS), 
Department  of  Justice  (the  source 
agency). 

Notice  of  the  matching  program  was 
originally  published  in  the  Federal 
Register  on  September  29,  1997  (62  FR 
50994);  the  program  became  effective  on 
October  29,  1997.  Duration  was  18 
months  plus  a  one-year  extension 
permitted  by  the  Privacy  Act  of  1974,  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  (5 
U.S.C.  552a(o)(2)(D)).  The  one-year 
extension  will  expire  on  April  29,  2000. 
This  notice  represents  the  approval  of  a 
new  agreement  by  the  Department  of 
Justice  and  Department  of  Education 
Data  Integrity  Boards  to  continue  the 
matching  program  on  the  effective  date 
as  indicated  below. 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503).  and  the  Office  of  Management  and 
Budget  (OMB)  Final  Guidance  on 
Interpreting  the  Provisions  of  Pub.  L. 
100-503.  Computer  Matching  and 
Privacv  Act  of  1988  (54  FR  25818.  June 
19.  1989),  and  OMB  Bulletin  89-22,  the 
following  information  is  provided: 
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1.  Name  of  Particiriating  Agencies 

of  Education  (ED) 
of  Justice  (DOJ). 


The  Department 
and  the  Departmen 


2.  Purpose  of  the  W  atch 


pn  igram  < 


/.cX 


The  matching 
"Systematic  Alien 
Entitlement  (SAVE 
permit  ED  to  confirin 
status  of  alien  appl 
recipients  of,  assist^ce 
by  Title  IV,  section 
Higher  Education 
amended  (HEA);  2t 
Title  rV  programs  i 
Pell  Grant.  Federal 
Educational  Oppor 
Work-Study.  Feder  il 
Leveraging  Educati  }nal 
Partnership,  Feden  1 
Loan,  and  William 
Programs. 

3.  Authority  for  Co  tducting  the 
Matching  Program 


entitled 
Verification  for 
INS/ED"  will 

the  immigration 
cants  for,  or 

as  authorized 
484(a)(5).  of  the 

of  1965. as 
U.S.C.  1091(a).  The 
;  iclude:  The  Federal 
Supplemental 
imity  Grant,  Federal 
Perkins  Loan, 
Assistance 
Family  Education 
3.  Ford  Direct  Loan 


The  information 
data  base  is  referrei 
Status  Verification 
authorized  under 
Reform  and  Contro 
Pub.  L.  99-603.  ED 
database  under  the 
Act  of  1965,  as 
484(g));  20  U.S.C. 
authorized  to  co: 
status  under  the 
of  the  Inmiigration 


4.  Categories  of  Rei  :ords  and 
Individuals  Coverc  d 


will 


The  records  to  b< 
and  the  roles  of  the 
participants  are 

Through  the  use 
codes  and  passwords 
persons  from  ED 
electronically  to 
Privacy  Act  system 
"Federal  Student 
(18-11-01)."  The 
alien  registration 
birth  of  the  alien 
recipient  of.  Title 
action  will  initiate 
corresponding  date 
Privacy  Act  systerr 
"Alien  Status 
(JUSTICE/INS-009) 
match  of  records, 
provide  to  ED  the 
code  of  the  alien 
In  accordance  witl 
will  verify  any 
(independently  or 
applicant  or  recipi 
alien  applicant  or 
notice  and  opport 
finding. 
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5.  Effective  Dates  of  the  Matching 
Program 

The  matching  program  will  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Board  of  each  agency,  is  sent 
to  Congress  and  the  Office  of 
Management  and  Budget,  or  30  days 
after  publication  of  this  notice  in  the 
Federal  Register,  whichever  date  is 
later.  The  matching  program  will 
continue  for  1 8  months  after  the 
effective  date  and  may  be  extended  for 
an  additional  12  months,  if  the 
conditions  specified  in  5  U.S.C. 
552a(o)(2)(D)  have  been  met. 

6.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Jeanne  Saunders.  Acting  Director. 
Application  Processing.  Students 
Channel.  Office  of  Student  Financial 
Assistance,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW, 
(Room  4636,  ROB-3).  Washington,  DC 
20202.  Telephone:  (202)  708-9874.  If 
you  use  a  telecommunications  device 
for  the  deaf  (TTD).  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://ifap.ed.gov/dev csb/new/ 

home.nsf 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-888-293-6498,  or  in 
Washington.  DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  February  24.  2000. 
Greg  Woods. 

Chief  Operating  Officer,  Office  of  Student 
Financial  Assistance. 
[FR  Doc.  00-4893  Filed  2-29-00;  8:45  am) 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Health;  Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Energy. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  proposed 
collections  of  information  described  in 
this  notice  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  OMB 
is  particularly  interested  in  receiving 
public  comments  which  evaluate:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary.  (2)  the 
accuracy  of  DOE's  estimate  of  the 
burden  of  the  proposed  information 
collection.  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
choose  to  respond. 
DATES:  Comments  regarding  this 
collection  of  information  should  be  sent 
on  or  before  March  31.  2000. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  OMB  Desk  Officer  for 
DOE,  Room  10202.  New  Executive 
Office  Building.  725  17th  Street.  N.W., 
Washington  DC  20503.  A  copy  of  the 
comments  should  also  be  sent  to: 
Jacqueline  D.  Rogers.  Office  of 
Environment,  Saiety  and  Health,  EH-51, 
U.S.  Department  of  Energy,  1000 
Independence  Ave.,  S.W..  Washington, 
DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  paperwork  submission,  with 
applicable  supporting  documentation, 
may  be  obtained  from:  Jacqueline  D. 
Rogers,  Office  of  Environment.  Safety 
and  Health,  U.S.  Department  of  Energy, 
1000  Independence  Ave.,  S.W., 
Washington,  DC  20585;  (301)  903-5684. 
SUPPLEMENTARY  INFORMATION:  The 
following  proposed  collection  of 
information  has  been  sent  to  OMB  for 
clearance: 

Title:  Chronic  Beryllium  Disease 
Prevention  Program. 

OMB  Control  Number:  None. 

Type  of  request:  New  collection. 

Frequency  of  response:  Monthly, 
weekly,  on  occasion  (multiple 
collections). 

Respondents:  DOE  and  DOE 
contractor  employers  of  workers 
exposed  or  potentially  exposed  to 
beryllium;  current  workers. 
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Estimated  number  of  respondents: 
1.648. 

Total  annual  burden  hours:  54,762 
hours. 

Summary/description  of  need:  On 
December  8,  1999,  DOE  published  a 
final  rule  to  implement  a  Chronic 
Beryllium  Disease  Prevention  Program 
or  CBDPP  (64  FR  68854).  The  CBDPP  is 
aimed  at  reducing  the  number  of 
workers  currently  exposed  to  beryllium 
in  the  course  of  their  work  at  DOE 
facilities  managed  by  DOE  or  its 
contractors;  minimizing  the  levels  of 
and  potential  exposure  to  beryllium; 
and  establishing  medical  surveillance 
requirements  to  ensure  early  detection 
of  the  disease.  DOE  invited  public 
comment  on  the  proposed  collections  of 
information  in  the  Notice  of  Proposed 
Rulemaking  for  the  Chronic  Beryllium 
Disease  Program.  DOE  now  invites  the 
public  to  send  comments  on  the 
collections  of  information  in  the  final 
rule  to  the  desk  officer  for  DOE  in  the 
Office  of  Information  and  Regulatory 
Affairs. 

Issued  in  Washington,  DC  on  February  23, 
2000. 

David  Michaels, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 

[FR  Doc.  00-4879  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 83-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

February  24,  2000. 

Take  notice  that  on  February  17,  2000, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
April  1,  2000. 

CIG  states  it  is  making  this  filing  to 
broaden  its  Rate  Schedule  HUB-1 
Service  to  (i)  remove  the  condition  that 
the  transfer  of  gas  would  be  between 
third  party  pipelines  to  allow 
nominations  from  a  CIG  transportation 
agreement  to  a  Rate  Schedule  HUB-1 
Agreement,  and  (ii)  provide  for  the  use 
of  compressor  capacity  in  addition  to 
providing  the  service  when  no 
compression  is  required.  CIG's 
Cheyenne  Station  Hub  currently  has  6 
interconnecting  pipelines.  These 
connections  are  between  CIG  and  KN 
Interstate  Gas  Transmission  Company 


{Pony  Express),  Public  Service  Company 
of  Colorado  (Front  Range).  Cheyenne 
Light,  Fuel  and  Power  Company, 
Trailblazer  Pipeline  Company  and 
Wyoming  Interstate  Company,  Ltd.  The 
proposed  revision  to  CIG's  wheeling- 
without-compression  service  will  allow 
CIG  customers  much  more  flexibility  in 
transporting  gas  between  these 
connections  at  the  Cheyenne  Station 
Hub.  CIG  also  proposes  to  provide  a 
Park  and  Loan  Service  option  as  part  of 
the  Rate  Schedule  HUB-1  service. 

CIG  states,  because  the  service  is 
scheduled  after  all  other  services,  it  will 
have  no  adverse  impact  on  other 
shippers  or  other  services.  The 
Cheyenne  Station  Hub  Park  and  Loan 
Service  is  proposed  to  be  the  same  as 
CIG's  existing  Park  and  Loan  Serx'ice  in 
form  and  functionality. 

CIG  states  it  proposes  to  charge 
shippers  utilizing  Rate  Schedule  HUB- 
1  Service,  where  compression  is 
required,  a  rate  based  on  the  currently 
effective  Interruptible  Transportation 
Rate  Schedule  TI-1  rate.  However,  CIG 
notes  that  this  issue  will  be  fully 
examined  in  its  next  rate  case  which  is 
required  to  go  into  effect  on  or  before 
October  1,  2001.  CIG  proposes  to  offer 
shippers  two  options  concerning  fuel. 
First,  CIG  proposes  to  adjust  these  rates 
to  include  the  cost  of  fuel  so  shippers 
will  have  the  option  of  wheeling 
through  the  hub  without  a  requirement 
of  in-kind  Cheyenne  Hub  Fuel 
reimbursement. 

CIG  further  states  its  existing 
customers  will  not  subsidize  fuel  when 
this  option  is  chosen  as  CIG  proposes  to 
credit  this  fuel  in  its  Fuel 
Reimbursement  calculation.  Second, 
CIG  proposes  to  allow  shippers  the 
option  of  in-kind  fuel  reimbursement. 
CIG  also  proposes  to  charge  a  separate 
rate  for  Park  and  Loan  Service  at  this 
location  which  is  the  same  as  CIG's 
existing  Rate  Schedule  PAL-1  Rate  for 
this  service. 

CIG  further  states  that  copies  of  this 
filing  have  been  served  on  CIG's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-09208-09222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-^899  Filed  2-29-00;  8:45  ami 

BILUNG  COD£  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP92-508-008] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  24.  2000. 

Take  notice  that  on  Februarv'  18,  2000, 
National  Fuel  Gas  Supply  Corporation 
(Applicant)  tendered  for  filing  certain 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  2  to  be 
effective  March  19,  2000  and  January 
19,  1994. 

Applicant  states  that  the  purpose  of 
the  filing  is  to  reflect  the  cancellation  of 
Rate  Schedule  X— 44,  a  service  that  is  no 
longer  in  effect.  Applicant  further  states 
that  it  is  also  filing  revised  tariff  sheets 
to  update  the  Table  of  Contents  in 
Volume  No.  2  to  correct  tj'pographical 
errors.  Applicant  indicates  that  copies 
of  this  filing  were  served  upon  its 
customers  and  interested  state 
commissions. 

Any  questions  regarding  this  filing 
should  be  directed  to  Mr.  David  W. 
Reitz.  Assistant  General  Coimsel  for 
Applicant,  10  Lafavette  Square,  Buffalo, 
New  York  14203  at  (716)  857-7949. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  on  or  before 
March  6,  2000,  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  reference  Room.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
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www.ferc.fed 
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DEPARTMENT  OF 


Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP0O-3f-O02] 
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David  P.  Boergers, 

Secretary: 

[FR  Doc.  00-4901  Fifed  2-29-00:  8:45  ami 
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February  24.  2000. 
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Company  of 
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David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-4898  Filed  2-29-00:  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 84-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

February  24,  2000. 

Take  notice  that  on  February  18,  2000, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volimie  No.  1 ,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  April  1.2000. 

Natural  states  that  the  filing  is  being 
submitted  to  reflect  changes  to  its  Tariff 
to:  (1)  establish  a  new  inclusive  rate 
form  which  would  be  an  option 
available  to  all  shippers  under  Natural's 
Rate  Schedules  FTS  and  DSS,  (2)  add  to 
Nattoral's  pro  forma  service  agreement 
language  which  would  allow  adjustment 
of  rate  components  to  the  extent 
consistent  with  a  recent  Commission 
order  and  (3)  provide  clarification  of 
balancing  service  charges  applicable  to 
service  under  Natural's  Rate  Schedule 
PALS. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  April  1, 
2000. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Cormnission, 
888  First  Street.  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
take,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  CC^900  Filed  2-29-00:  8:45  am] 

BILUrMS  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-1 609-000] 

West  Penn  Power  Company,  West 
Penn  Transferring  Agent  L.L.C.  and 
Allegheny  Energy  Supply  Company, 
L.LC.,  Notice  of  Filing 

February  24.  2000. 

Take  notice  that  on  February  11,  2000, 
West  Penn  Power  Company  (West 
Penn),  West  Penn  Trafsferring  Agent 
LLC  (Transferring  Agent),  and 
Allegheny  Energy  Supply  Company. 
L.L.C.,  tendered  for  filing  agreements 
assigning  West  Penn's  right,  title  and 
interest  in  an  Inter-Company  Power 
Agreement  among  Ohio  Valley  Electric 
Corporation,  Appalachian  Power 
Company,  The  Cincinnati  Gas  &  Electric 
Company,  Columbus  Southern  Power 
Company,  The  Dayton  Power  and  Light  " 
Company,  Indiana  Michigan  Power 
Company,  Kentucky  Utilities  Company, 
Louisville  Gas  and  Electric  Company, 
Monongahela  Power  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company.  The  Potomac  Edison 
Company,  Southern  Indiana  Gas  and 
Electric  Company,  The  Toledo  Edison 
Company,  ans  West  Penn,  dated  July  10, 
1953,  as  amended  from  time  to  time. 
The  Applicants  state  the  Commission 
previously  authorized  this  assignment 
in  an  order  dated  October  25,  1999. 
Allegheny  Energy  Supply  Company,  89 
FERC  H  62,063  (1999). 

The  Applicants  request  that  the 
Commission  accept  the  proposed 
assignment  effective  on  February  12, 
2000,  one  day  after  filing. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission  and  all  parties  of 
record. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington.  DC  20426, 
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in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  March  3, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

!FR  Doc.  00-4895  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG00-9&-000,  et  al.] 

Mexican  Business  Trust  No.  111014-6, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  22,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mexican  Business  Trust  No.  111014- 
6;  Banco  Nacional  de  Mexico,  S.A.,; 
Institucion  de  Banca  Multiple,  Division; 
Fiduciaria,  Grupo  Financiero; 
Banamex-Accival  (as  Trustee  under 
Mexican  Business  Trust  No.  111014-6) 
and  Termoele-AElctrica  del  Golfo,  S. 
de  R.L.  de  C.V. 

[Docket  Nos.  EGOO-96-000.  EGOO-95-000 
and  EGOO-9 7-000) 

Take  notice  that  on  February  11.  2000 
Mexican  Business  Trust  No.  111014-6 
(the  Trust);  Banco  Nacional  de  Me- 
AElxico,  S.A.,  Institucion  de  Banca 
Multiple,  Divisio-AEln  Fiduciaria, 
Grupo  Financiero  Banamex-Accival  (the 
Trustee  under  Mexican  Business  Trust 
No.  111014-6);  and  Termoelectrica  del 
Golfo,  S.  de  R.L.  de  C.V.  (TEG  and 
together  with  the  Trust  and  Trustee, 
Applicants),  Ave.  Constitucion  444  Pte. 
Centro,  Monterrey,  N.L.,  Mexico  C.P. 
64000,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Trust  states  that  it  is  a  trust 
organized  under  the  laws  of  Mexico,  the 
Trustee,  for  the  purposes  of  acting  as 


trustee  to  the  Trust  only,  states  that  it  is 
a  company  organized  under  the  laws  of 
Mexico,  and  TEG  states  that  it  is  a 
limited  liability  company  organized 
under  the  laws  of  Mexico  and  that  they 
will  own  and/or  operate  a  230  MW 
Circulation  Fluidised  Bed  Petroleum 
Coke  Power  Plant  and  auxiliary 
facilities  located  in  Tamuin,  San  Luis 
Potosi,  Mexico. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  MEP-n  LLC 

(Docket  No.  EGOO-98-OOOl 

Take  notice  that  on  February  16,  2000, 
MEP-II  LLC  (AppUcant),  a  Delaware 
limited  liability  company  with  its 
principal  place  of  business  at  120  Long 
Ridge  Road,  Stamford,  Connecticut 
06927,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  will  be  owning  and 
operating  a  79.9  MW  natural  gas-fired 
qualifying  cogeneration  facility  located 
in  North  East,  Pennsylvania  (the 
Facility),  which  it  acquired  from  Norcon 
Power  Partners,  L.P.  All  capacity  and 
energy  from  the  Facility  is  and  will  be 
sold  exclusively  at  wholesale. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Essential  Utility  Resources,  L.L.C. 

[Docket  No.  ER0O-1453-O00| 

Take  notice  that  on  January  31,  2000, 
Essential  Utility  Resources,  L.L.C. 
(EUR),  applied  to  the  Commission  for 
(1)  blanket  authorization  to  sell 
electricity  at  market-based  rates;  (2) 
acceptance  of  EUR's  proposed  Rate 
Schedule  FERC  No.  1;  (3)  waiver  of 
certain  Commission  Regulations;  and  (4) 
such  other  waivers  and  authorizations 
as  have  been  granted  to  other  power 
marketers,  all  as  more  fully  set  forth  in 
EUR's  application  on  file  with  the 
Commission. 

EUR  states  that  it  intends  to  engage  in 
electric  power  transactions  as  a  broker 
and  as  a  marketer.  In  transactions  where 
EUR  acts  as  a  marketer,  it  proposes  to 
make  such  sales  on  rates,  terms  and 
conditions  to  be  mutually  agreed  to  with 
purchasing  parties. 

Comment  date:  March  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  PJM  Interconnection,  L.L.C. 

(Docket  No.  EROO-1 579-000] 

Take  notice  that  on  February  8,  2000, 
PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  executed  service 
agreement  with  Cargill-Alliant,  L.L.C. 
for  firm  point-to-point  transmission 
service  under  the  PJM  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  was  served  upon 
Cargill-Alliant,  L.L.C. 

PJM  requests  em  effective  date  for  the 
agreement  of  January  1,  2000. 

Comment  date:  March  3,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  &  Light  Company 

[Docket  No.  EROO-1 63 2-000] 

Take  notice  that  on  February  16.  2000, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  Monroe  Power 
Company  under  the  provisions  of 
CP&L's  Market-Based  Rates  Tariff.  FERC 
Electric  Tariff  No.  4.  CP&L  is  requesting 
an  effective  date  of  January  28.  2000  for 
this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  March  8.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  New 
Mexico 

[Document  No.  EROO-1633-OOOl 

Take  notice  that  on  February  16,  2000, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  an  executed 
service  agreement,  for  electric  power 
and  energy  sales  at  negotiated  rates 
under  the  terms  of  PNM's  Power  and 
Energy  Sales  Tariff  with  the  City  of 
Azusa  Light  and  Water  (dated  February 
11,  2000).  PNM's  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque.  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
the  City  of  Azusa  and  to  the  New 
Mexico  Public  Regulation  Commission. 

Comment  date:  March  8,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-1634-O00| 

Take  notice  that  on  Februan,-  16.  2000, 
Puget  Sound  Energy,  Inc.  (PSE). 
tendered  for  filing  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  8,  with  Avista 
Corporation  (Avista  Corp.). 
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A  copy  of  the  fi 
Avista  Corp. 

Comment  date: 
accordance  with 
at  the  end  of  this 


ing  was  served  upon 


llarch  8,  2000.  in 
S  tandard  Paragraph  E 
notice. 


8.  Detroit  Edison  ( Company 

[Docket  No.  EROO-H  i35-O00| 

Take  notice  thai 
Detroit  Edison  Coi  npany 
Edison),  tendered 
addendum  to  certain 
would  permit  the 
sulfur  dioxide  (SC 
allowances  to  be 
calculation  of  ratet 
schedules. 

The  change  is 
the  rate  schedules 
rule  regarding  the 
of  SO2  emissions 
n  units  issued  uncler 
Amendments  of 

Copies  of  the 
Detroit  Edison's 
customers  and  the 
Service  Commission 

Comment  date: 
accordance  with 
at  the  end  of  this 


on  February  16.  2000, 

(Detroit 
for  hling  an 

rate  schedules  that 
ncremental  cost  of 
)  emissions 
included  in  the 
under  those  rate 

d  jsigned  to  conform 
to  the  Commission's 
ratemaking  treatment 
allowances  for  Phase 
the  Clean  Air  Act 
1690. 

fil  ng  were  served  upon 
ji  risdictional 
Michigan  Public 


^arch  8,  2000,  in 
S  tandard  Paragraph  E 
I  otice. 


r  o 


AUe;  h 


9.  Allegheny  Ener  >y  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Colnpany  LLC 

[Docket  No.  EROO-ll  i36-000] 

Take  notice  thai 
Allegheny  Energy 
on  behalf  of  Alleg 
Company,  LLC  (A 
Supply  Company] 
1  to  Supplement 
filing  requirement 
Customer  of  the  Market 
under  which 
offers  generation 

Allegheny  Enerty 
notice  requiremer  t 
available  as  of  No'  'ember 
Public  Service  Electric 
Company,  Inc. 

Copies  of  the 
provided  to  the 
Commission  of  Ol 
Public  Utility  Corimission 
Maryland  Public 
the  Virginia  State 
Commission,  the 
Service  Commiss 
record. 

Comment  date 
accordance  with 
at  the  end  of  this  Notice. 


on  February  16,  2000, 
Service  Corporation 
;  leny  Energy  Supply 
legheny  Energy 
filed  Ajnendment  No. 

.  5  to  complete  the 
for  one  (1)  new 
Rate  Tariff 
eny  Energy  Supply 
^rvices. 

requests  a  waiver  of 
;s  to  make  service 
18,  1999,  to 
and  Gas 


fil  ng 


Pibl 


10.  Cinergy  Services,  Inc 

[Docket  No.  EROO-1  )37-O00| 

Take  notice  tha 
Cinergy  Services, 


have  been 
ic  Utilities 
io,  the  Pennsylvania 
the 
J  ervice  Commission, 
[lorporation 
^  Vest  Virginia  Public 
ipn,  and  all  parties  of 

Vlarch  8,  2000,  in 
5  tandard  Paragraph  E 


on  Februar>'  16.  2000. 
nc.  (Services),  on 


behalf  of  its  Open  ting  Companies  (The 


Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc. — collectively  the 
Cinergy  Operating  Companies), 
tendered  for  filing  unexecuted  Service 
Agreements  for  service  under  the 
Cinergy  Operating  Companies  FERC 
Electric  Resale,  Assignment  or  Transfer 
of  Transmission  Rights  and  Ancillary 
Service  Rights  Tariff,  Original  Voliune 
No.  8,  applicable  to  customers  which 
the  Cinergy  Operating  Companies  does 
business  with  in  commodity. 

Services  requests  an  effective  date  of 
February  21.  2000. 

Copies  of  the  filing  were  served  upon 
all  parties  listed  in  Attachment  B  of  the 
filing. 

Comment  date:  March  2,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  EROO-1639-OOOl 

Take  notice  that  on  February  17.  2000, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  February  1.  2000, 
between  KCPL  and  the  University  of 
Missouri.  KCPL  proposes  an  effective 
date  of  February  4.  2000  and  requests 
waiver  of  the  Commission's  notice 
requirement.  This  Agreement  provides 
for  Market  Based  Sales  Service. 

Comment  date:  March  9,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Maine  Power  Company 

[Docket  No.  EROO-1638-OOOj 

Take  notice  that  on  February  17.  2000, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  as  an  initial  rate 
schedule  pursuant  to  §  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.12,  an  unexecuted  Interconnection 
Agreement  (lA)  with  Boralex  Athens 
Energy  Inc.  (Boralex),  and  an 
unexecuted  service  agreement  for  Firm 
Local  Point-to-Point  Transmission 
Service  (TSA).  The  lA  provides  for 
interconnection  service  to  Boralex  at  the 
rates,  terms,  charges,  and  conditions  set 
forth  therein.  The  TSA  provides  for 
Firm  Point-to-Point  Transmission 
Service. 

CMP  is  requesting  that  the  lA  and  the 
TSA  become  effective  on  February  17, 
2000. 

Copies  of  this  filing  have  been  served 
upon  the  Maine  Public  Utilities 
Commission  and  Boralex.  , 

Comment  date:  March  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  California  Power  Exchange 
Corporation 

[Docket  No.  EROO-1641-OOOl 

Take  notice  that  on  February  17,  2000, 
California  Power  Exchange  Corporation 
(CalPX),  tendered  for  filing  proposed 
amendments  to  its  tariff  to 
accommodate  new  arrangements  in 
California  for  the  provision  of  ancillary 
services.  In  addition  to  selling  to  and 
buying  from  the  California  Independent 
System  Operator  (CAISO).  ancillary 
services  sellers  and  buyers  will  be  able 
to  register  bilateral  contracts  or  make 
forward  trades  in  the  California  Trading 
Services  (CTS)  division  of  CalPX.  for 
delivery  in  the  CalPX  Day  Ahead 
Market.  The  proposed  tariff  changes 
provide  for  such  delivery  in  the  CalPX 
Day  Ahead  Market  and  provide  for 
adjustments  when  sellers  and  buyers 
exceed  or  fall  short  of  their  ancillary 
services  obligations  as  determined  in 
real  time  by  CAISO. 

CalPX  requests  an  effective  date  of 
May  1.  2000. 

Comment  date:  March  9.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  California  Power  Exchange 
Corporation 

(Docket  No.  EROO-1 64 2-000] 

Take  notice  that  on  February  17,  2000, 
California  Power  Exchange  Corporation 
(CalPX),  on  behalf  of  its  CalPX  Trading 
Services  Division  (CTS),  tendered  for 
filing  proposed  changes  in  Appendices 
1,  2,  3  and  5  of  its  CalPX  Trading 
Services  Rate  Schedule  FERC  No.  1. 
CTS  states  that  the  changes  are  designed 
to  accommodate  the  trading  of  ancillary 
services  and  the  registration  of  bilateral 
agreements  for  ancillary  services  in  the 
CTS  Market. 

CTS  requests  an  effective  date  of  May 
1,  2000  for  most  of  the  changes  but 
requests  a  March  1 ,  2000  effective  date 
for  a  few  specific  changes  related  to 
giving  notice  on  new  software. 

Comment  date:  March  9,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company  Kentucky  Utilities  Company 

(Docket  No.  EROO-1643-000] 

Take  notice  that  on  February  17,  2000, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  an  executed  unilateral  Service 
Agreement  between  the  Companies  and 
Dynergy  Power  Marketing,  Inc.  under 
the  Companies  Rate  Schedule  MBSS. 
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Comment  date:  March  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Montana  Power  Company 

[Docket  No.  EROO-1 644-000] 

Take  notice  that  on  February  18,  The 
Montana  Power  Company  (Montana), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an  executed 
Firm  Point-To-Point  Transmission 
Service  Agreement  with  PacifiCorp 
Power  Marketing,  Inc.  under  Montana's 
FERC  Electric  Tariff,  Fourth  Revised 
Volume  No.  5  (Open  Access 
Transmission  Tariff),  replacing  a 
previously  filed  unexecuted  service 
agreement. 

A  copy  of  the  filing  was  served  upon 
PacifiCorp  Power  Marketing.  Inc. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Montana  Power  Company 

[Docket  No.  EROO-1 64 5-000] 

Take  notice  that  on  February  18,  2000, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  executed  Firm 
and  Non-Firm  Point-To-Point 
Transmission  Service  Agreements  with 
Duke  Energy  Trading  and  Marketing, 
LLC  under  Montana's  FERC  Electric 
Tariff,  Fourth  Revised  Volume  No.  5 
(Open  Access  Transmission  Tariff), 
replacing  previously  filed  unexecuted 
service  agreements. 

A  copy  of  the  filing  was  served  upon 
Duke  Energy  Trading  and  Marketing, 
LLC. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Duke  Energy  Corporation 

[Docket  No.  EROO-1 646-000] 

Take  notice  that  on  February  18,  2000, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Sempra  Energy  Trading  Corp 
(Sempra)  for  Non-Firm  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff.  Duke  requests  that 
the  proposed  Service  Agreement  be 
permitted  to  become  effective  on 
February  1,2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Duke  Energy  Corporation 

[Docket  No.  EROO-1648-000] 

Take  notice  that  on  February  18,  2000, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  FPL  Energy  Power  Marketing,  Inc. 
(FPL)  for  Firm  Transmission  Service 
under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  21,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Duke  Energy  Corporation 

[Docket  No.  EROO-1 64 7-000] 

Take  notice  that  on  February  18,  2000, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  FPL  Energy  Power  Marketing,  Inc. 
(FPL)  for  Non-Firm  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  21,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duke  Energy  Corporation 

[Docket  No.  EROO-1649-000] 

Take  notice  that  on  February  18,  2000, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Sempra  Energy  Trading  Corp 
(Sempra),  for  Firm  Transmission  Service 
under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  February  1,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary: 

[FR  Doc.  00-4894  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  24.  2000. 

Take  notice  that  the  following 
hydrolectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2232-407. 

c.  Date  filed:  Januar>'  31,  2000. 

d.  Applicant:  Duke  Energy 
Corporation. 

e.  Name  of  Project:  Catawba- Wateree 
Project. 

f.  Location:  On  the  Catawba  River,  in 
Lancaster,  York,  and  Fairfield  Counties, 
South  Carolina  and  Gaston,  Lincoln, 
and  Burke  Counties,  North  Carolina. 
The  project  does  not  utilize  federal  or 
tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation,  P.O. 
Box  10016  (EC12Y)," Charlotte,  NC 
28201-1006,  (704)  382-5778. 

i.  FERC  Contact:  Robert  Fletcher. 
robert.fletcher@ferc.fed. us.  202-219- 
1206. 

j.  Deadline  for  filing  comments, 
motions  to  intervene  and  protest:  30 
days  from  the  issuance  date  of  this 
notice.  Please  include  the  project 
number  (2232-407)  on  any  comments  or 
motions  filed.  All  documents  (original 
and  eight  copies)  should  be  filed  with: 
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David  P.  Boergers, 
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Secretary,  Federal 
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AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-4896  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-381-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Informal  Settlement 
Conference 

February  24,  2000. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10 
a.m.  on  Friday,  March  3,  2000,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  H.  Meltz  at  (202)  208- 
2161,  or  Michael  D.  Cotleur  at  (202) 
208-1076. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-4897  Filed  2-29-00:  8:45  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34219;  FRL-6494-8] 

Organophosphate  Pesticides; 
Availability  of  Revised  Risk 
Assessments 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notices  announces  the 
availability  of  the  revised  risk 
assessments  and  related  documents  for    . 
two  organophosphate  pesticides,  ethyl 
parathion  and  fenitrothion.  In  addition, 
this  notice  starts  a  60-day  public 
participation  period  during  which  the 
public  is  encouraged  to  submit  risk 
management  ideas  or  proposals.  These 
actions  are  in  response  to  a  joint 
initiative  between  EPA  and  the 
Department  of  Agriculture  (USDA)  to 
increase  transparency  in  the  tolerance 
reassessment  process  for 
organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  numbers  OPP-34171A  for  ethyl 
parathion  and  OPP-34197A  for 
fenitrothion.  must  be  received  by  EPA 
on  or  before  May  1,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control 
numbers  OPP-34171A  for  ethyl 
parathion  and  OPP-34197A  for 
fenitrothion  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
conunents  on  ethyl  parathion  and 
fenitrothion.  including  envirormiental. 
human  health,  and  agricultural 
advocates;  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  As  such,  the  Agency  has  not 
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attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociiment  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  numbers 
OPP-34171A  for  ethyl  parathion  and 
OPP-34197A  for  fenitrothion.  The 
official  record  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
CBI.  This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  docimients 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  ft-om  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  numbers  OPP-34171A  for  ethyl 


parathion  and  OPP-34197A  for 
fenitrothion  in  the  subject  line  on  the 
first  page  of  your  response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwry., 
ArUngton.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  "opp- 
docket@epa.gov,"  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCH 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  numbers  OPP-34171A  for  ethyl 
parathion  and  OPP-34197A  for 
fenitrothion.  Electronic  comments  may 
also  be  filed  online  at  many  Federal 
Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  conmient  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments 
and  related  documents  for  two 
organophosphate  pesticides,  ethyl 
parathion  and  fenitrothion.  These 
documents  have  been  developed  as  part 
of  the  pilot  public  participation  process 
that  EPA  and  USDA  are  now  using  for 
involving  the  public  in  the  reassessment 
of  pesticide  tolerances  imder  the  Food 
Quality  Protection  Act  (FQPA).  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998.  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  pubUc  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation.  The  documents  being 
released  to  the  public  through  this 
notice  provide  information  on  the 
revisions  that  were  made  to  the  ethyl 
parathion  and  fenitrothion  preliminary 
risk  assessments,  which  where  released 
to  the  public  January  15,  1999  (64  FR 
10)  {FRL-6056-9)  for  ethyl  parathion 
and  September  2.  1999  (64  FR  170) 
(FRL-6380-9)  for  fenitrothion  through 
notices  in  the  Federal  Register. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk 
managements  for  ethyl  parathion  and 
fenitrothion.  The  Agency  is  providing 
an  opportunity,  through  this  notice,  for 
interested  parties  to  provide  written  risk 
management  proposals  or  ideas  to  the 
Agency  on  the  chemical  specified  in 
this  notice.  Such  comments  and 
proposals  could  address  ideas  about 
how  to  manage  dietary,  occupational,  or 
ecological  risks  on  specific  ethyl 
parathion  and  fenitrothion  use  sites  or 
crops  across  the  United  States  or  in  a 
particular  geographic  region  of  the 
country.  To  address  dietary  risk,  for 
example,  common ters  may  choose  to 
discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
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interval  between 


application  and 


harvest  ("pre-hai  vest  intervals"), 
modifications  in  use,  or  suggest 
alternative  meas  ires  to  reduce  residues 
contributing  to  c  ietan'  exposure.  For 
occupational  risl  s,  commenters  may 

protective  equipment 
or  technologies  t )  reduce  exposure  to 
workers  and  pes!  icide  handlers.  For 
ecological  risks,  :ommenters  may 
suggest  ways  to  i  educe  environmental 
exposure,  e.g.,  e>  posure  to  birds,  fish, 
mammals,  and  o  her  non-target 
organisms.  EPA  >  vill  provide  other 

public  participation 
issues  associated  with 
the  organophosp  late  pesticide  tolerance 
reassessment  pre  ^rara.  Failure  to 
participate  or  coi  iment  as  part  of  this 
opportunity  will  in  no  way  prejudice  or 
limit  a  comment(  t's  opportunity  to 
participate  fully  n  later  notice  and 
comment  process  es.  All  comments  and 
proposals  must  be  received  by  EPA  on 
or  before  May  1,  JOOO  at  the  addresses 
given  under  the  )  DDRESSES  section. 
Conmients  and  p  roposals  will  become 
part  of  the  Agenc  y  record  for  the 
organophosphate  pesticides  specified  in 
this  notice. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-916;  FRL-648f-9] 

Notice  of  Filing  i  Pesticide  Petition  to 
Establish  a  Toleiance  for  Certain 
Pesticide  Chemii;als  in  or  on  Food 

AGENCY:  Environinental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  niitice 
initial  filing  of  p(  stici 
proposing  the  est  ibl 
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pesticide  chemic  il 
food  commodities 
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SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-916  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tracy  Keigwin,  Registration 
Support  Branch,  Registration  Division 
(7505),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  305-6605;  e-mail  address: 
keigwin.tracy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
916  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-916  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
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WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-916.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  infonnation  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  yovu" 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  siu-e  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 


Drug,  and  Comestic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subiects 

Environmental  protection. 
Agricultural  conunodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  17,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition 
summaries  announce  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Bayer  Corporation 

EPA  has  received  a  pesticide  petition 
(PP5F4475)  from  Bayer  Corporation, 
8400  Havirthorn  Road,  P.O.  Box  4913, 
Kansas  City,  MO  64120-0013  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  cyfluthrin,  cyano  (4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2,2-  in  or  on  the  raw 
agricultural  conmiodity  (RAC)  cereal 
grains  group;  com,  starch;  com,  refined 
oil  (wet  milling);  com,  flour;  com, 
refined  oil  (dry  milling);  wheat,  bran; 
corn,  milled  by-products;  rice,  hulls; 
wheat,  milled  by-products  at  2.0,  3.0. 
12,  4.0,  15,  3.0,  4.0,  9.0,  3.0  parts  per 
million  (ppm).  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  cyfluthrin  in  plants  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radiolabeled  cyfluthrin  in  various 
crops  all  showing  similar  results.  The 
residue  of  concem  is  cyfluthrin. 

2.  Analytical  method.  Adequate 
analytical  methodology  (gas/liquid 
chromatography  with  an  electron 
capture  detector  (GLC/EC)  is  available 
for  enforcement  purposes. 

3.  Magnitude  of  residues.  Cyfluthrin  is 
the  active  ingredient  (a.i.)  in  the 
registered  end-use  product  Tempo  2E 
Grain,  Bin  and  Warehouse  Insecticide  , 
EPA  FR  3125-ULO.  Data  to  support  the 
proposed  tolerances  have  been 
submitted  to  the  Agency. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  There  is  a  battery  of 
acute  toxicity  studies  for  cyfluthrin 
supporting  cm  overall  toxicity  Category 
II  for  the  active  ingredient. 

2.  Genotoxicty.  Mutagenicity  tests 
were  conducted,  including  several  gene 
mutation  assays  (reverse  mutation  and 
recombination  assays  in  bacteria  and  a 
Chinese  hamster  ovary  (CHO)/HGPRT 
assay);  a  structural  chromosome 
aberration  assay  (CHO/sister  chromatid 
exchange  assay);  and  an  imscheduled 
DNA  synthesis  (UDS)  assay  in  rat 
hepatocytes.  All  tests  were  negative  for 
genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  An  oral  developmental  toxicity 
study  in  rats  with  a  maternal  and  fetal 
no  observed  adverse  effect  level 
(NOAEL)  of  10  milligrams/kilograms 
body  weight/day  (mg/kg  bwt/day) 
highest  dose  tested  (HDT).  An  oral 
developmental  toxicity  study  in  rabbits 
with  a  maternal  NOAEL  of  20  mg/kg 
bwt/day  and  a  maternal  lowest  effect 
level  (LED  of  60  mg/kg  bwt/day,  based 
on  decreased  bwt  gain  and  decreased 
food  consumption  during  the  dosing 
period.  A  fetal  NOAEL  of  20  mg/kg  bwrt/ 
day  and  a  fetal  LEL  of  60  mg/kg  bwt/day 
were  also  observed  in  this  study.  The 
LEL  was  based  on  increased  resorptions 
and  increased  postimplantation  loss.  A 
3-generation  reproduction  study  in  rats 
with  systemic  toxicity  NOAELs  of  7.5 
and  2.5  mg/kg  bw^t/day  for  parental 
animals  and  their  offspring, 
respectively.  At  highest  dose  levels 
(HDLs),  the  bwts  of  parental  animals 
and  their  offspring  were  reduced. 

4.  Subchronic  toxicity.  A  subchronic 
toxicity  feeding  study  using  rats 
demonstrated  a  NOAEL  of  22.5  mg/kg 
bwt/day,  the  HDT.  A  6-month  toxicity 
feeding  study  in  dogs  established  a 
NOAEL  of  5  mg/kg  bwrt/day.  The  LEL 
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greens  for  the  overall  U.S.  population 
were  5%  of  the  population  adjusted 
dose  (PAD)  (0.008  mg/kg  bwt/day).  For 
the  most  highly  exposed  population 
subgroup,  children  1  to  6  years  of  age, 
the  exposure  was  estimated  to  be  15% 
of  the  PAD.  Acute  dietary  exposure 
estimates  with  the  current  label  uses 
plus  the  proposed  uses  on  stored  grain, 
field  and  pop  corn,  soybeems,  hops,  peas 
and  lentils,  lettuce,  head  and  stem 
brassica,  and  mustard  greens  for  the 
overall  U.S.  population  were  11%  of  the 
aPAD  (0.07  mg/kg  bwt/day).  For  the 
most  highly  exposed  population 
subgroup,  children  1  to  6  years  of  age, 
the  exposure  was  estimated  to  be  18% 
of  the  aP AD. 

ii.  Drinking  water.  Cyfluthrin  is 
immobile  in  soil,  therefore,  will  not 
leach  into  ground  water.  Additionally, 
due  the  insolubility  and  lipophilic 
nature  of  cyfluthrin,  any  residues  in 
surface  water  will  rapidly  and  tightly 
bind  to  soil  particles  and  remain  with 
sediment,  therefore,  not  contributing  to 
potential  dietary  exposure  from 
drinking  water.  A  screening  evaluation 
of  leaching  potential  of  a  typical 
pyrethroid  was  conducted  using  EPA's 
Pesticide  Root  Zone  Model  (PRZM3). 
Based  on  this  screening  assessment,  the 
potential  concentrations  of  a  pyrethroid 
in  ground  water  at  2  meters  are 
essentially  zero  (<0.001  parts  per  billion 
(ppb)).  Surface  water  concentrations  for 
pyrethroids  were  estimated  using 
PRZM3  and  Exposure  Analysis 
Modeling  System  (EXAMS)  using 
standard  EPA  cotton  runoff  and 
Mississippi  pond  scenarios.  The 
maximum  concentration  predicted  in 
the  simulated  pond  was  52  parts  per 
trillion  (ppt).  Concentration  in  actual 
drinking  water  would  be  much  lower. 
Based  on  these  analyses,  the 
contribution  of  water  to  the  dietary  risk 
estimate  is  negligible. 

2.  Non-dietary  exposure.  Non- 
occupational exposure  to  cyfluthrin  may 
occur  as  a  result  of  inhalation  or  contact 
from  indoor  residential,  indoor 
commercial,  and  outdoor  residential 
uses.  Pursuant  to  the  requirements  of 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996  non-dietary  and  aggregate  risk 
analyses  for  cyfluthrin  were  conducted. 
The  analyses  include  evaluation  of 
potential  non-dietary  acute  application 
and  post-application  exposures.  Non- 
occupational, non-dietary  exposure  was 
assessed  based  on  the  assumption  that 
a  flea  infestation  control  scenario 
represents  a  "worst  case"  scenario.  For 
the  flea  control  infestation  scenario 
indoor  fogger.  and  professional 
residential  turf  same  day  treatments 


were  included  for  cyfluthrin. 
Deterministic  (point  values)  were  used 
to  present  a  worse  case  upper-bound 
estimate  of  non-dietary  exposure.  The 
non-dietary  exposure  estimates  were 
expressed  as  systemic  absorbed  doses 
for  a  summation  of  inhalation,  dermal, 
arid  incidental  ingestion  exposures. 
These  worst  case  non-dietary  exposures 
were  aggregated  with  chronic  dietary 
exposures  to  evaluate  potential  health 
risks  that  qiight  be  associated  with 
cyfluthrin  products.  The  chronic  dietary 
exposures  were  expressed  as  an  oral 
absorbed  dose  to  combine  with  the  non- 
dietary  systemic  absorbed  doses  for 
comparison  to  a  systemic  absorbed  dose 
NOAEL.  Results  for  each  potential 
exposed  subpopulation  (of  adults, 
children  1-6  years,  and  infants  <1  year) 
were  compared  to  the  systemic  absorbed 
dose  NOAEL  for  cyfluthrin  to  provide 
estimates  of  margins  of  exposure  (MOE). 
The  large  MOEs  for  cyfluthrin  clearly 
demonstrate  a  substantial  degree  of 
safety.  The  total  non-dietary  MOEs  are 
3,800,  2,700,  and  2,500  for  adults, 
children  (1-6  years),  and  infants  (<1 
year),  respectively.  The  aggregate  MOE 
for  adults  is  approximately  3,700  and 
the  MOEs  for  infants  and  children 
exceed  2,400.  The  non-dietary  methods 
used  in  the  analyses  can  be 
characterized  as  highly  conservative. 
This  is  due  to  the  conservatism  inherent 
in  the  calculation  procedures  and  input 
assumptions.  An  example  of  this  is  the 
conservatism  inherent  in  the  jazzercise 
methodology's  over-representation  of 
residential  post-application  exposures. 
It  is  important  to  acknowledge  that 
these  MOEs  are  likely  to  significantly 
underestimate  actual  MOEs  due  to  a 
variety  of  conservative  assiunptions  and 
biases  inherent  in  the  derivatization  of 
exposure  by  this  method.  Therefore,  it 
can  be  concluded  that  large  MOEs 
associated  with  potential  non-dietary 
and  aggregate  exposures  to  cyfluthrin 
will  result  in  little  or  no  health  risks  to 
exposed  persons.  The  aggregate  risk 
analysis  demonstrates  compliance  with 
the  health-based  requirements  of  the 
FQPA  of  1996  for  the  current  label  uses. 
The  additional  use  of  cyfluthrin  on  field 
corn  and  soybean  crops  will  have  no 
impact  on  the  analysis  for  non-dietary 
exposure. 

D.  Cumulative  Effects 

Bayer  will  submit  information  for 
EPA  to  consider  concerning  potential 
cumulative  effects  of  cyfluthrin 
consistent  with  the  schedule  established 
by  EPA  at  62  FR  42020  (August  4.  1997) 
(FRL-5734-6)  and  other  EPA 
publications  pursuant  to  the  FQPA. 
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E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
exposure  assessments  described  above 
and  on  the  completeness  and  reliability 
of  the  toxicity  data,  it  can  be  concluded 
that  total  aggregate  exposure  to 
cyfluthrin  from  all  label  uses  will  utilize 
less  than  20%  of  the  RfD  for  chronic 
dietary  exposures  and  that  MOE  in 
excess  of  1 ,000  exist  for  aggregate 
exposure  to  cyfluthrin  for  non- 
cupational  exposure.  EPA  generally  has 
no  concerns  for  exposures  below  100% 
of  the  RfD,  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  exposure  over  a  lifetime  will 
not  pose  appreciable  risks  to  human 
health.  MOE  of  100  or  more  (300  for 
infants  and  children)  also  indicate  an 
adequate  degree  of  safety.  Thus,  it  can 
be  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  cyfluthrin 
residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyfluthrin,  the  data  from  developmental 
studies  in  both  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat 
can  be  considered.  The  developmental 
toxicity  studies  evaluate  any  potential 
adverse  effects  on  the  developing 
animal  resulting  from  pesticide 
exposure  of  the  mother  during  prenatal 
development.  The  reproduction  study 
evaluates  any  effects  from  exposure  to 
the  pesticide  on  the  reproductive 
capability  of  mating  animals  through  2- 
generations,  as  well  as  any  observed 
systemic  toxicity.  The  toxicology  data 
which  support  these  uses  of  cyfluthrin 
include:  A  rat  oral  developmental 
toxicity  study  in  which  maternal  and 
fetal  NOAELs  of  10  mg/kg  bwt/day  HGT 
were  observed.  An  oral  developmental 
toxicity  study  in  which  rabbits  had  a 
maternal  NOAEL  of  20  mg/kg  bwt/day 
and  a  maternal  LEL  of  60  mg/kg  bwt/ 
day,  based  on  decreased  bodyweight 
gain  and  decreased  food  consumption 
during  the  dosing  period.  A  fetal 
NOAEL  of  20  mg/kg  bv»rt/day  and  a  fetal 
LEL  of  60  mg/kg  bwt/day  were  also 
observed  in  this  study.  The  LEL  was 
based  on  increased  resorptions  and 
increased  postimplantation  loss.  An  oral 
developmental  toxicity  study  performed 
with  beta-cyfluthrin,  the  resolved 
isomer  mixture  of  cyfluthrin,  has  been 
submitted  to  the  Agency  and  is 
currently  under  review.  A 
developmental  toxicity  study  in  rats 
exposed  via  inhalation  to  liquid  aerosols 
of  cyfluthrin  revealed  developmental 
toxicity,  but  only  in  the  presence  of 
maternal  toxicity.  The  developmental 
NOAEL  was  0.46  mg/m'  on  the  basis  of 


reduced  placental  and  fetal  weights,  and 
delayed  ossification.  The  NOAEL  for 
overt  maternal  toxicity  was  <0.46  mg/ 
m^,  the  LDT.  In  a  rat  3-generation 
reproduction  study,  systemic  toxicity 
NOAELs  of  7.5  and  2.5  mg/kg  bwrt/day 
for  parental  animals  and  thefr  offspring, 
respectively,  were  observed.  At  HDL, 
the  bwrts  of  parental  animals  and  their 
offspring  were  reduced.  Another 
multiple-generation  reproduction  study 
in  rats  has  been  submitted  to  the  Agency 
and  is  currently  under  review.  To  assess 
acute  dietary  exposure  and  determine  a 
MOE  for  the  overall  U.S.  population  and 
certcun  subgroups,  the  Agency  has  used 
the  rabbit  developmental  toxicity  study 
which  had  a  maternal  NOAEL  of  20  mg/ 
kg  bwrt/day.  Because  the  toxicological 
endpoint  is  one  of  developmental 
toxicity,  the  population  group  of 
concern  for  this  analysis  was  women 
aged  1 3  and  above.  This  subgroup  most 
closely  approximates  women  of  child- 
bearing  age.  The  MOE  is  calculated  as 
the  ratio  of  the  NOAEL  to  the  exposure. 
The  Agency  calculated  the  MOE  to  be 
over  600.  Generally.  MOE's  greater  than 
100  for  data  derived  from  animal  studies 
are  regarded  as  showing  no  appreciable 
risk.  FFDCA  section  408  provides  that 
EPA  may  apply  an  additional  safety 
factor  for  infants  and  children.  The 
additional  safety  factor  may  be  used 
when  prenatal  and  postnatal  threshold 
effects  were  observed  in  studies  or  to 
account  for  incompleteness  of  the 
toxicity  data  base.  The  results  of  the  3- 
generation  study  in  rats  provided 
evidence  suggesting  that,  with  respect  to 
effects  of  cyfluthrin  on  body  weight, 
pups  were  more  sensitive  than  adult 
rats.  Thus,  the  Agency  determined  that 
an  additional  3-fold  uncertainty  factor 
(UF)  should  be  used  in  risk  assessments 
to  ensure  adequate  protection  of  infants 
and  children.  Generally.  EPA  considers 
MOEs  of  at  least  100  to  indicate  an 
adequate  degree  of  safety.  With  an 
additional  3x  uncertainty  factor,  this 
would  be  300  for  infants  and  children. 

F.  International  Tolerances 

There  is  a  Codex  maximum  residue 
level  (MRLs)  for  maize  of  0.05  ppm. 
There  is  a  Codex  MRL  for  sweet  corn  of 
0.02  ppm. 

2.  Baver  Corporation.  EPA  has 
received  a  pesticide  petition  (PP0F6084) 
from  Bayer  Corporation,  8400  Hawthorn 
Road,  P.O.  Box  4913,  Kansas  City,  MO 
64120-0013  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
cyfluthrin,  cyano  (4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2,2-  in  or  on  the  RAC, 
mustard  greens,  greens;  lettuce,  head: 


lettuce,  leaf;  head  and  stem  brassica 
subgroup  {5A)  at  7.0,  2.0,  3.0,  2.0  ppm. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  cyfluthrin  in  plants  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radiolabeled  cyfluthrin  in  various 
crops  all  showing  similar  results.  The 
residue  of  concern  is  cyfluthrin. 

2.  Analytical  method.  Adequate 
analytical  methodology  GLC/EC 
detector  is  available  for  enforcement 
purposes. 

3.  Magnitude  of  residues.  Cyfluthrin  is 
the  active  ingredient  in  the  registered 
end-use  product  Baythroid  2 
Emulsifiable  Pyrethiroid  Insecticide, 
EPA  FR  3125-351.  Data  to  support  the 
proposed  tolerances  have  been 
submitted  to  the  Agency. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  There  is  a  battery  of 
acute  toxicity  studies  for  cyfluthrin 
supporting  an  overall  toxicity  Category 
II  for  the  active  ingredient. 

2.  Genotoxicity.  Mutagenicity  tests 
were  conducted,  including  several  gene 
mutation  assays  (reverse  mutation  and 
recombination  assays  in  bacteria  and  a 
CHO/HGPRT  assay;  a  structural 
chromosome  aberration  assay  (CHO/ 
sister  chromatid  exchange  assay);  and 
an  UDS  assay  in  rat  hepatocytes.  Ail 
tests  were  negative  for  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  An  oral  developmental  toxicity 
study  in  rats  with  a  maternal  and  fetal 
NOAEL  of  10  mg/kg  bwt/day  HDT.  An 
oral  developmental  toxicity  study  in 
rabbits  with  a  maternal  NOAEL  of  20 
mg/kg  bwt/day  and  a  maternal  LEL  of  60 
mg/kg  bwt/day,  based  on  decreased 
body  weight  gain  and  decreased  food 
consumption  during  the  dosing  period. 
A  fetal  NOAEL  of  20  mg/kg  bwt/day  and 
a  fetal  LEL  of  60  jng/kg  bwt/day  were 
also  observed  in  this  study.  The  LEL 
was  based  on  increased  resorptions  and 
increased  post-implantation  loss.  A  3- 
generation  reproduction  study  in  rats 
with  systemic  toxicity  NOAELs  of  7.5 
and  2.5  mg/kg  bwt/day  for  parental 
animals  and  their  offspring, 
respectively.  At  HDLs.  the  body  weights 
of  parental  animals  and  their  offspring 
were  reduced. 
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4.  Subchronic  tc  xicity.  A  subchronic 
toxicity  feeding  st\  idy  using  rats 
demonstrated  a  NOAEL  of  22.5  mg/kg 


bwt/day,  the  HDT 


A  6-nionth  toxicity 


feeding  study  in  d(  )gs  estabhshed  a 
NOAEL  of  5  mg/kg  bwt/day.  The  LEL 
was  15  mg/kg  bwtlday  based  on  cHnical 
signs  and  reduced  .thymus  weights. 
5.  Chronic  toxic i  ty.  A  12-month 
chronic  feeding  sti  dy  in  dogs 
established  a  NOA  iL  of  4  mg/kg  bwt/ 
day.  The  LEL  for  tl  lis  study  is 
established  at  16  nig/kg  bwt/day,  based 
on  slight  ataxia,  ino^ased  vomiting, 
diarrhea  and  decreased  body  weight.  A 
24-month  chronic  feeding/ 
carcinogenicity  study  in  rats 
demonstrated  a  NOAEL  of  2.5  mg/kg 
bwt/day  and  LEL  of  6.2  mg/kg  bwt/day, 
based  on  decreased  body  weights  in 
males,  decreased  food  consumption  in 
males,  and  inflammatory  foci  in  the 
kidneys  in  females!  A  24-month 
carcinogenicity  stiidy  in  mice  was 


conducted.  Under 


lie  conditions  of  the 


study  there  were  n )  carcinogenic  effects 
observed.  A  24-mc  nth  chronic  feeding/ 
carcinogenicity  stu  dy  in  rats  was 
conducted.  There  ^  irere  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

6.  Animal  metabolism.  A  metabolism 
study  in  rats  show(  (d  that  cyfluthrin  is 
rapidly  absorbed  ai  id  excreted,  mostly 
as  conjugated  meta  Dolites  in  the  urine, 
within  48  hours.  An  enterohepatic 
circulation  was  obi  erved 

7.  Metabolite  tox  icology.  No 
toxicology  data  ha> 
cyfluthrin  metabol 


e  been  required  for 
tes.  The  residue  of 


concern  is  cyfluthr  in. 

8.  Endocrine  disi  uption.  There  is  no 
evidence  of  endocr  ine  effects  in  any  of 
the  studies  conduc  ed  with  cyfludirin, 
thus,  there  is  no  in  lication  at  this  time 
that  cyfluthrin  caui  les  endocrine  effects. 

C.  Aggregate  Expoi  ure 
■  exposi  re — i 


Iidi 
9J4 


1.  Dietary 
exposure  was 
Dietary  Exposure 
(DEEM )  software 
and  processing  stu 
data  from  the  USDA 
of  Food  Intake  by 
conducted  from  1 
information  on  the 
treated  with  cyfl 
currently  registerec 
carrots,  citrus 
sorghum,  sunflower 
potatoes,  peppers, 
tomatoes.  In  additibn 
tolerance  for  hops 
are  registered  for 
establishments  anc 
another  active  in 
field  com,  pop  cor^ 
Chronic  dietary 


u  le 


igrsd 


Food.  Dietary 
estiniated  using  Novigen's 
E  valuation  Model 
1  esults  from  field  trial 
ies;  consumption 
Continuing  Surveys 
ividuals  (CSFIIs), 
through  1996;  and 
percentages  of  crops 
utlirin.  Cyfluthrin  is 
for  use  in  alfalfa, 
cotttin,  sweet  com. 


sugarcane, 
adishes,  and 

,  it  has  an  import 
Various  formulations 

in  food  handling 
in  combination  with 

ient,  for  use  in 

and  sweet  com. 
estimates  with 


ex  losure  i 


the  current  label  uses  plus  the  proposed 
uses  on  stored  grain,  field  and  pop  com, 
soybeans,  hops,  peas  and  lentils,  lettuce, 
head  and  stem  brassica,  and  mustard 
greens  for  the  overall  U.S.  population 
were  5%  of  the  PAD  (0.008  mg/kg  bwt/ 
day).  For  the  most  highly  exposed 
population  subgroup,  children  1  to  6 
years  of  age,  the  exposure  was  estimated 
to  be  15%  of  the  PAD.  Acute  dietary 
exposure  estimates  with  the  current 
label  uses  plus  the  proposed  uses  on 
stored  grain,  field  and  pop  com, 
soybeans,  hops,  peas  and  lentils,  lettuce, 
head  and  stem  brassica,  and  mustard 
greens  for  the  overall  U.S.  population 
were  11%  of  the  aPAD  (0.07  mg/kg  bwt/ 
day).  For  the  most  highly  exposed 
population  subgroup,  children  1  to  6 
years  of  age,  the  exposure  was  estimated 
to  be  18%  of  the  aP AD. 

ii.  Drinking  water.  Cyfluthrin  is 
immobile  in  soil,  therefore,  will  not 
leach  into  ground  water.  Additionally, 
due  the  insolubiUty  and  lipophilic 
nature  of  cyfluthrin,  any  residues  in 
surface  water  will  rapidly  and  tightly 
bind  to  soil  particles  and  remain  with 
sediment,  therefore,  not  contributing  to 
potential  dietary  exposure  from 
drinking  water.  A  screening  evaluation 
of  leaching  potential  of  a  typical 
pyrethroid  was  conducted  using  EPA's 
Pesticide  Root  Zone  Model  (PRZM3). 
Based  on  this  screening  assessment,  the 
potential  concentrations  of  a  pyrethroid 
in  groimd  water  at  2  meters  are 
essentially  zero  (<0.001  ppb).  Surface 
water  concentrations  for  pyrethroids 
were  estimated  using  PRZM3  and 
Exposure  Analysis  Modeling  System 
(EXAMS)  using  Standard  EPA  cotton 
runoff  and  Mississippi  pond  scenarios. 
The  maximum  concentration  predicted 
in  the  simulated  pond  was  52  ppt. 
Concentration  in  actual  drinking  water 
would  be  much  lower.  Based  on  these 
analyses,  the  contribution  of  water  'o 
the  dietary  risk  estimate  is  negligible. 

2.  Non-dietary  exposure.  Non- 
occupational exposure  to  cyfluthrin  may 
occur  as  a  result  of  inhalation  or  contact 
from  indoor  residential,  indoor 
commercial,  and  outdoor  residential 
uses.  Pursuant  to  the  requirements  of 
FIFRA  as  amended  by  the  FQPA  of  1996 
non-dietary  and  aggregate  risk  analyses 
for  cyfluthrin  were  conducted.  The 
analyses  include  evaluation  of  potential 
non-dietary  acute  application  and  post- 
application  exposures.  Non- 
occupational, non-dietary  exposure  was 
assessed  based  on  the  assumption  that 
a  flea  infestation  control  scenario 
represents  a  "worst  case"  scenario.  For 
the  flea  control  infestation  scenario 
indoor  fogger,  and  professional 
residential  turf  same  day  treatments 
were  included  for  cyfluthrin. 


Deterministic  (point  values)  were  used 
to  present  a  worse  case  upper-boimd 
estimate  of  non-dietary  exposure.  The 
non-dietary  exposure  estimates  were 
expressed  as  systemic  absorbed  doses 
for  a  summation  of  inhalation,  dermal, 
and  incidental  ingestion  exposures. 
These  worst  case  non-dietary  exposures 
were  aggregated  with  chronic  dietary 
exposures  to  evaluate  potential  health 
risks  that  might  be  associated  with 
cj^uthrin  products.  The  chronic  dietary 
exposures  were  expressed  as  an  oral 
absorbed  dose  to  combine  with  the  non- 
dietary  systemic  absorbed  doses  for 
comparison  to  a  systemic  absorbed  dose 
NOAEL.  Results  for  each  potential 
exposed  subpopulation  (of  adults, 
children  1-6  years,  and  infants  <1  year) 
were  compared  to  the  systemic  absorbed 
dose  NOAEL  for  cyfluthrin  to  provide 
estimates  of  MOE.  The  large  MOEs  for 
cyfluthrin  clearly  demonstrate  a 
substantial  degree  of  safety.  The  total 
non-dietary  MOEs  are  3,800,  2,700,  and 
2,500  for  adults,  children  (1-6  years), 
and  infants  (<  1  year),  respectively.  The 
aggregate  MOE  for  adults  is 
approximately  3,700  and  the  MOEs  for 
infants  and  children  exceed  2,400.  The 
non-dietary  methods  used  in  the 
analyses  can  be  characterized  as  highly 
conservative.  This  is  due  to  the 
conservatism  inherent  in  the  calculation 
procedures  and  input  assiunptions.  An 
example  of  this  is  the  conservatism 
inherent  in  the  jazzercise  methodology's 
over-representation  of  residential  post- 
application  exposures.  It  is  important  to 
acknowledge  that  these  MOEs  are  likely 
to  significantly  underestimate  actual 
MOEs  due  to  a  variety  of  conservative 
assumptions  and  biases  inherent  in  the 
derivatization  of  exposure  by  this 
method.  Therefore,  it  can  be  concluded 
that  large  MOEs  associated  with 
potentied  non-dietary  and  aggregate 
exposures  to  cyfluthrin  will  result  in 
little  or  no  health  risks  to  exposed 
persons.  The  aggregate  risk  analysis 
demonstrates  compliance  with  the 
health-based  requirements  of  the  FQPA 
of  1996  for  the  current  label  uses.  The 
additional  use  of  cyfluthrin  on  field 
com  and  soybean  crops  will  have  no 
impact  on  the  analysis  for  non-dietary 
exposure. 

D.  Cumulative  Effects 

Bayer  will  submit  information  for 
EPA  to  consider  concerning  potential 
cumulative  effects  of  cyfluthrin 
consistent  with  the  schedule  established 
by  EPA  at  62  FR  42020  (August  4,  1997) 
(FRL-5  734-6)  and  other  EPA 
publications  pursuant  to  the  FQPA. 
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E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
exposure  assessments  described  above 
and  on  the  completeness  and  reliability 
of  the  toxicity  data,  it  can  be  concluded 
that  total  aggregate  exposiu-e  to 
cyfluthrin  from  all  label  uses  will  utilize 
less  than  20%  of  the  RfD  for  chronic 
dietary  exposures  and  that  MOEs  in 
excess  of  1 ,000  exist  for  aggregate 
exposure  to  cyfluthrin  for  non- 
occupational exposure.  EPA  generally 
has  no  concerns  for  exposures  below 
100%  of  the  RfD,  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  MOE  of  100  or  more  (300 
for  infants  and  children)  also  indicate 
an  adequate  degree  of  safety.  Thus,  it 
can  be  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
cyfluthrin  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyfluthrin,  the  data  from  developmental 
studies  in  both  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat 
can  be  considered.  The  developmental 
toxicity  studies  evaluate  any  potential 
adverse  effects  on  the  developing 
animal  resulting  from  pesticide 
exposure  of  the  mother  during  prenatal 
development.  The  reproduction  study 
evaluates  any  effects  from  exposure  to 
the  pesticide  on  the  reproductive 
capability  of  mating  animals  through  2- 
generations,  as  well  as  any  observed 
systemic  toxicity.  The  toxicology  data 
which  support  these  uses  of  cyfluthrin 
include:  A  rat  oral  developmental 
toxicity  study  in  which  maternal  and 
fetal  NOAELs  of  10  mg/kg  bwt/day  HDT 
were  observed.  An  oral  developmental 
toxicity  study  in  which  rabbits  had  a 
maternal  NOAEL  of  20  mg/kg  bwt/day 
and  a  maternal  LEL  of  60  mg/kg  bwt/ 
day,  based  on  decreased  bwt  gain  and 
decreased  food  consumption  during  the 
dosing  period.  A  fetal  NOAEL  of  20  mg/ 
kg  bwt/day  and  a  fetal  LEL  of  60  mg/kg 
bwt/day  were  also  observed  in  this 
study,  the  LEL  was  based  on  increased 
resorptions  and  increased 
postimplantation  loss.  An  oral 
developmental  toxicity  study  performed 
with  beta-cyfluthrin,  the  resolved 
isomer  mixture  of  cyfluthrin,  has  been 
submitted  to  the  Agency  and  is 
currently  under  review.  A 
developmental  toxicity  study  in  rats 
exposed  via  inhalation  to  liquid  aerosols 
of  cyfluthrin  revealed  developmental 
toxicity,  but  only  in  the  presence  of 
maternal  toxicity.  The  developmental 
NOAEL  was  0.46  mg/m'  on  the  basis  of 


reduced  placental  and  fetal  weights,  and 
delayed  ossification.  The  NOAEL  for 
overt  maternal  toxicity  was  <  0.46  mg/ 
m^.  the  LDT.  In  a  rat  3-generation 
reproduction  study,  systemic  toxicity 
NOAELs  of  7.5  and  2.5  mg/kg  bwt/day 
for  parental  animals  and  their  offspring, 
respectively,  were  observed.  At  HDL, 
the  body  weights  of  parental  animals 
and  their  offspring  were  reduced. 
Another  multiple-generation 
reproduction  study  in  rats  has  been 
submitted  to  the  Agency  and  is 
currently  under  review.  To  assess  acute 
dietary  exposure  and  determine  a  MOE 
for  the  overall  U.S.  population  and 
certain  subgroups,  the  Agency  has  used 
the  rabbit  developmental  toxicity  study 
which  had  a  maternal  NOAEL  of  20  mg/ 
kg  bwt/day.  Because  the  toxicological 
endpoint  is  one  of  developmental 
toxicity,  the  population  group  of 
concern  for  this  analysis  was  women 
aged  13  and  above.  This  subgroup  most 
closely  approximates  women  of  child- 
bearing  age.  The  MOE  is  calculated  as 
the  ratio  of  the  NOAEL  to  the  exposure. 
The  Agency  calculated  the  MOE  to  be 
over  600.  Generally,  MOEs  greater  than 
100  for  data  derived  from  animal  studies 
are  regarded  as  showing  no  appreciable 
risk.  FFDCA  section  408  provides  that 
EPA  may  apply  an  additional  safety 
factor  for  infants  and  children.  The 
additional  safety  factor  may  be  used 
when  prenatal  and  postnatal  threshold 
effects  were  observed  in  studies  or  to 
account  for  incompleteness  of  the 
toxicity  data  base.  The  results  of  the  3- 
generation  study  in  rats  provided 
evidence  suggesting  that,  with  respect  to 
effects  of  cyfluthrin  on  body  weight, 
pups  were  more  sensitive  than  adult 
rats.  Thus,  the  Agency  determined  that 
an  additional  3-fold  uncertainty  factor 
(UF)  should  be  used  in  risk  assessments 
to  ensure  adequate  protection  of  infants 
and  children.  Generally,  EPA  considers 
MOEs  of  at  least  100  to  indicate  an 
adequate  degree  of  safety.  With  an 
additional  3x  UF,  this  would  be  300  for 
infants  and  children. 

F.  International  Tolerances 

There  are  currently  no  Codex 
maximum  residue  levels  for  mustard 
greens,  lettuce  or  head  and  stem 
brassicas. 
(FR  Doc.  00^791  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  6560-50-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50862;  FRL-6388-7] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  experimental 
use  permits  (EUPs)  to  the  following 
pesticide  applicants.  An  EUP  permits 
use  of  a  pesticide  for  experimental  or 
research  purposes  only  in  accordance 
with  the  limitations  in  the  permit. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Biopesticides  and  Pollution 
Prevention  Division  (751 IC),  OfTice  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsvlvania  Ave.,  NW., 
Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
designated  person  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  mav  obtain  electronic  copies  of 
this  document  from  the  EPA  Internet 
Home  Page  at  http://wvv^. epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 
Register — Environmental  Documents." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 

II.  EUPs 

EPA  has  issued  the  following  EUPs: 
70515-EUP-l.  Amendment.  J.P. 
BioRegulators,  Inc.,  IR-^  Project  Rutgers 
University.  Cook  College,  P.O.  Box  231. 
New  Brunswick.  NJ  08903-0231.  This 
experimental  use  permit  allows  the  use 
of  72  kilograms  each  year  of  the 
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biochemical  phos  ihoHpid  plant  growth 
regulator  Lyso-PE 

(lysophosphatidy  ethanolamine)  on  570 
acres  of  apples,  cirus,  cranberries, 
grapes,  nectarines,  peaches,  pears, 
strawberries,  and  :omatoes  to  evaluate 
ripening  and  exte:  ided  storage  shelf  life. 
The  program  is  au  thorized  only  in  the 
States  of  Arizona.  California,  Florida, 
Massachussetts,  N  Michigan,  Ohio, 
Washington,  Wesi  Virginia,  and 
Wisconsin.  The  e:  iperimental  use  permit 
is  effective  from  Jime  3,  1998  to  June  1, 
2001.  (Sheila  A.  Moats;  Rra.  910W17, 
Crystal  Mall  #2;  te  lephone  number: 
(703)  308-1259;  email  address: 
moats. sheila@epa  gov). 

70515-EUP-2.  ./unendment.  J.P. 
BioRegulators,  In( .,  IR-4  Project  Rutgers 
University,  Cook  College,  P.O.  Box  231, 
New  Brunswick,  Pyj  08903-0231.  This 
experimental  use  bermit  allows  the  use 
of  72  kilograms  each  year  of  the 
biochemical  phospholipid  plant  growth 
regulator  Lyso-PEJ 

(lysophosphatidy lethanolamine)  on  570 
acres  of  apples,  ci  rus,  cranberries, 
grapes,  nectarines  peaches,  pears, 
strawberries,  and  pmatoes  to  evaluate 
ripening  and  extended  storage  shelf  life. 
The  program  is  au  thorized  only  in  the 
States  of  Arizona,  California,  Florida, 
Massachussetts,  N  ichigan,  Ohio, 
Washington,  West  Virginia,  and 
Wisconsin.  The  e?  perimental  use  permit 
is  effective  from  i^ugust  18,  1998  to  Jime 
1,  2001.  (Sheila  A  Moats;  Rm.  910W17, 
Crystal  Mall  #2;  telephone  number: 
(703)  308-1259;  e  mail  address: 
moats. sheila@epa.  ;ov). 

34704-EUP-13.  Issuance.  Platte 
Chemical  Compary,  419  18th  Street, 
Greeley,  CO  8063;  .  This  experimental 
use  permit  allows  the  use  of  5,000 
pounds  of  the  plai  it  growth  regulator 
2,6-diisopropylna  )htaleue  on  300 
million  pounds  ol  stored  potatoes  to 
inhibit  sprouting.  The  program  is 
authorized  only  ii  the  States  of  Idaho, 
Maune,  Minnesota  North  Dakota, 
Oregon,  Washing!  m,  and  Wisconsin. 
The  experimental  use  permit  is  effective 
from  September  2  1, 1999  to  September 
28,  2000.  A  tempcrary  tolerance  has 
been  established  f  Dr  residues  of  the 
active  ingredient  i  i  or  on  stored 
potatoes.  (Driss  B(  nmhend;  Rm.  937, 
Crystal  Mall  #2;  telephone  number: 
(703)  308-9525;  e  mail  address: 
benmhend.driss@(  spa.gov) 

Persons  wishing  to  review  these  EUPs 
are  referred  to  the  designated  contact 
person.  Inquiries  (  oncerning  these 
permits  should  be  directed  to  the 
persons  cited  aboi  e.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  office,  so  that  the  appropriate 
file  may  be  made  i  ivailable  for 
inspection  purpos  as  from  8  a.m.  to  4 


p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

Authority:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  February  8,  2000. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 

Prevention  Division,  Office  of  Pesticide 

Programs. 

[FR  Doc.  00-^658  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  6560-50-F 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Notice  of  information  collection 
under  review;  state  and  local 
government  information  (EEO-4). 

SUMMARY:  In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  announces  that  it  intends  to 
submit  to  the  Office  of  Management  and 
Budget  (0MB)  a  request  for  an  extension 
of  the  existing  information  collection 
listed  below. 

DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  May  1 , 
2000. 

ADDRESSES:  Comments  should  be 
submitted  to  Frances  M.  Hart,  Executive 
Officer,  Executive  Secretariat,  Equal 
Employment  Opportimity  Commission, 
10th  Floor,  1801  L  Street  NW, 
Washington,  DC  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll-free 
nimiber.)  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assiire  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
caUing  the  Executive  Secretariat  staff  at 
(202)  663^078  (voice)  or  (202)  663- 
4074  (TDD).  (These  are  not  toll-free 
telephone  numbers.)  Copies  of 
comments  submitted  by  the  public  will 
be  available  to  review  at  the 
Commission's  library.  Room  6502, 1801 
L  Street  NW,  Washington,  DC  20507 


between  the  hours  of  9:30  a.m.  and  5:00 

p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  1801  L 
Street,  NW,  Room  9222,  Washington. 
DC  20507,  (202)  663-4958  (voice)  or 
(202)  663-7063  (TTD). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  solicits  public  comment  to 
enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu-acy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  Infonnation 
Collection 

Collection  Title:  State  and  Local 
Government  Information  (ERO— 4). 

OMB  Number:  3046-0008. 

Frequency  of  Report:  Biennial. 

Type  of  Respondent:  State  and  local 
government  jurisdictions  with  100  or 
more  full-time  employees. 

Description  of  Affected  Public:  State 
and  local  government^  excluding 
elementary  and  secondary  public  school 
districts. 

Responses:  10,000. 

Reporting  Hours:  40,000. 

Number  of  Forms:  1. 

Federal  Cost:  $47,000. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  civil  rights  Act  of  964,  as  amended, 
42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have  or 
are  being  committed  and  to  make 
reports  therefrom  as  required  by  the 
EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  which  set  forth  the 
reporting  requirement  for  various  kinds 
of  employers.  State  and  local 
governments  with  100  or  more  full-time 
employees  have  been  required  to  submit 
EEO-4  reports  to  the  EEOC  since  1973 
(biennially  in  odd-numbered  years  since 
1993).  The  individual  reports  are 
confidential. 
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EEO-4  data  are  used  by  the  EEOC  to 
investigate  charges  of  discrimination 
against  state  and  local  governments.  In 
addition,  the  data  are  used  to  support 
EEOC  decisions  and  conciliations,  and 
for  research.  The  data  are  shared  with 
several  other  Federal  government 
agencies.  Pursuant  to  section  709(d)  of 
Title  \ai  of  the  Civil  Rights  Act  of  1964. 
as  amended,  EEO— 4  data  are  also  shared 
writh  86  State  and  Local  Fair 
Employment  Practices  Agencies 
(FEPAs).  Aggregated  data  are  used  by 
researchers  and  the  general  public. 

Burden  Statement:  The  estimated 
number  of  respondents  included  in  the 
EEO-4  survey  is  5,000  state  and  local 
governments.  The  estimated  number  of 
responses  per  respondent  is 
approximately  2  EEO— 4  reports  and  the 
reporting  burden  averages  between  1 
and  5  hours  per  response,  including  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data,  and  complete  and 
review  the  collection  of  information. 
The  total  number  of  responses  is  thus 
10,000  reports  while  the  total  burden  is 
estimated  to  be  40,000  hours,  including 
recordkeeping  burden.  In  order  to  help 
reduce  burden,  respondents  are 
encouraged  to  report  data  on  electronic 
media  such  as  magnetic  tapes  and 
interactive  diskettes. 

Dated:  February  24,  2000. 
For  the  Commission. 
Ida  L.  Castro, 
Chairwoman. 
[FR  Doc.  00-4854  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  6570-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  98-146;  FCC  00-57] 

Inquiry  Concerning  the  Deployment  of 
Advanced  Telecommunications 
Capability  to  All  Americans  in  a 
Reasonable  and  Timely  Fashion,  and 
Possible  Steps  To  Accelerate  Such 
Deployment  Pursuant  to  Section  706  of 
the  Telecommunications  Act  of  1996 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  In  this  document,  the  Federal 
Communications  Commission  begins  its 
second  inquiry  into  whether  advanced 
telecommunications  capability  is  being 
deployed  to  all  Americans  in  a 
reasonable  and  timely  fashion. 
DATES:  Comments  are  due  on  or  before 
March  20.  2000.  Reply  Comments  are 
due  on  or  before  April  4,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Information:  John  Berresford,  Senior 
Antitrust  Attorney,  Industry  Analysis 
Division,  Common  Carrier  Bureau,  at 
(202) 418-1886. 

SUPPLEMENTARY  INFORMATIONS  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry  released  February  18,  2000  (FCC 
00-57).  The  full  text  of  the  Inquiry  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW,  Washington,  DC 
20554.  The  complete  text  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.  (202)  857-3800,  1231  20th 
Street,  NW,  Washington,  DC  20037. 
Additionally,  the  complete  item  is 
available  on  the  Commission's  website 
at  <http://vvrww.fcc.gov/Bureaus/ 
Common_Carrier/Orders/2000>. 

Synopsis  of  the  Inquiry 

1.  In  the  document  summarized  here, 
the  Federal  Communications 
Commission  begins  its  second  inquiry 
into  whether  advanced 
telecommunications  capability, 
commonly  known  as  "broadband,"  is 
being  deployed  to  all  Americans. 
Congress  charged  the  FCC  with 
monitoring  the  deployment  advanced 
telecommunications  capability  and  gave 
the  FCC  authority,  if  necessary,  to 
accelerate  deployment  if  the  FCC 
determined  that  deployment  was  not 
occurring  in  a  reasonable  and  timely 
fashion.  In  order  to  make  an  informed 
judgment  about  whether  deployment  is 
reasonable  and  timely,  the  Inquiry  seeks 
from  various  groups  objective,  empirical 
data  about  the  current  state  of 
broadband  deployment. 

2.  Specifically,  the  Inquiry  seeks 
comment  on  four  areas:  (1)  Definitional 
issues  of  "advanced 
telecommunications  capability"  (2) 
information  about  the  present 
deplojmnent  of  advanced 
telecommunications  capability  to 
various  groups;  (3)  long-term  economic 
analysis  of  the  market  forces  bringing 
advanced  telecommunications 
capability  to  the  residential  market  and 
other  historically  underserved  areas;  (4) 
actions  available  to  the  FCC  and  state 
authorities  if  it  is  determined  that 
advanced  telecommunications 
capability  is  not  being  deployed  to  all 
Americans  in  a  reasonable  and  timely 
fashion.  Once  the  FCC  has  gathered  this 
information,  it  will  release  a  Report 
within  180  days  detailing  its  findings. 

Ordering  Clauses 

Accordingly.  It  is  ordered  that, 
pursuant  to  sections  706  of  the 


Telecommunications  Act  of  1996,  this 
Notice  of  Inquiry  is  adopted. 

Federal  Communications 
Commission. 

Peyton  Wynns, 

Chief.  Industry  Analysis  Division.  Common 
Carrier  Bureau. 

|FR  Doc.  00-4836  Filed  2-29-00;  8:45  am) 
BiLUNG  CODE  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  00-60] 

Federal  Communications  Commission 
Announces  Change  to  the  Election 
Date  for  21 8-21 9  MHz  Service 

AGENCY:  Federal  Conimunications 

Commission. 

action:  Notice. 

SUMMARY:  The  Federal  Communications 
Commission  (Commission)  is  changing 
the  election  date  for  218-219  MHz 
service  in  order  to  address  the  issues 
raised  in  the  various  petitions  for 
reconsideration  received  sufficiently  in 
advance  of  the  deadline  for  mailing.  A 
Public  Notice  announcing  the  new 
election  date  will  be  issued  after  the 
Order  addressing  the  petitions  is 
released. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Freeman  or  Nicole  Oden,  Auctions  and 
Industry'  Analysis  Division.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
February  18.  2000  (Notice).  The 
complete  text  of  the  Notice  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257),  445 
12th  Street,  SW,  Washington.  DC.  It  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (ITS.  Inc.)  1231  20th  Street.  NW. 
Washington,  EX:  20035,  (202)  857-3800. 
It  is  also  available  on  the  Commission's 
web  site  at  http://www.fcc.gov/wtb/ 
auctions. 

1.  On  September  7.  1999.  the 
Commission  adopted  the  218-219  MHz 
Order,  64  FR  59656  (November  3,  1999), 
which,  among  other  things,  modified 
service  and  technical  rules  for  the  band 
and  extended  the  license  term  from  five 
to  ten  years.  The  Commission  also 
adopted  a  restructuring  plan  for  existing 
licensees  that: 

(i)  Were  current  on  installment 
payments  as  of  March  16. 1998; 
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(ii)  Were  less  U  an  ninety  days 
delinquent  on  th«  last  installment 
payment  due  bef<  re  March  16,  1998;  or 

(iii)  Had  pending  properly  fded  grace 
period  requests  u  ider  the  former 
installment  payrr  ent  rules  ("Eligible 
Licensees"). 

The  Commissic  n  permitted  Eligible 
Licensees  to  choc  se  between  three 
options:  (a)  Ream  artization  and 
Resumption  of  Pe  yments;  (b)  Amnesty: 
or  (c)  Prepaymen  .  Eligible  Licenses  that 
fail  to  submit  an  ( lection  with  respect 
to  any  license  by  election  Day  will  be 
assumed  to  have  <  dected  Amnesty. 

2.  On  Decembe  •  28.  1999,  a 
Preliminary  Imp!  (mentation 
Procedures,  Publ  r  Notice  (15  FCC  Red. 
22)  was  issued  w  lich  announced  that 
Eligible  Licensees  had  to  make  their 
elections  by  7:00  j.m.,  Tuesday, 
February  29,  200(  . 

3.  The  Commis  ion  has  received 
various  petitions  or  reconsideration  of 
the  218-219  MHz  Order  In  order  to 
address  the  issue:  raised  in  the  petitions 
for  reconsideratici  n  sufficiently  in 
advance  of  Electii  n  Day.  the 
Commission  has  determined  to  change 
the  Election  Day.  The  new  date  will  be 
the  last,  business  day  of  the  first  full 
month  after  an  Older  on  the  petitions 
for  reconsideratio  n  is  released  by  the 
Commission.  A  p  iblic  notice 
aimouncing  the  n  3w  election  date  will 
be  issued  after  th(  Order  addressing  the 
petitions  is  releas  3d. 

4.  Documents  r  slated  to  this  rule 
making  proceedir  g  and  its 
implementation  n  lay  be  found  on  the 
Federal  Commun  cations  Commission 
web  site  located  at  http://www.fcc.gov/ 
wtb/auctions/2 1 8  •est/2 1 8  rest,  h  tml. 

Federal  Cominunic;  tions  Commission. 

Louis  J.  Sigalos, 

Deputy  Chief .  Aucti  ws 

Division. 

(FR  Doc.  00-4835  F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-3018] 

Acceptance  of  Amplications  for 
Amateur  Service Iciub  and  Military 
Recreation  Statiqn  Call  Sign 
Administrators 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

J- 


SUMMARY:  This  dcjcument 
that  the  Co 

requests  from  orgfenizati 
in  processing  app  ications 


announces 
mmissjon  will  accept 

ons  interested 
for  amateur 


service  club  and  military  recreation 
station  call  signs.  An  organization 
requesting  designation  as  a  "Club 
Station  Call  Sign  Administrator"  will  be 
permitted  to  process  applications  for 
amateur  service  club  and  military 
recreation  station  call  signs. 
DATES:  Requests  may  be  filed  on  or  after 
March  1.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross,  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680. 

SUPPLEMENTARY  INFORMATION:  The  Public 
Notice  released  on  January  3.  2000, 
announced  that  the  Commission  will 
accept  requests  from  organizations 
interested  in  processing  applications  for 
amateur  service  club  and  military 
recreation  station  call  signs.  On  October 
21,  1998,  the  Federal  Communications 
Commission  (FCC)  adopted  a  Report 
and  Order,  63  FR  68904,  12/14/98, 
reinstituting  the  use  of  volunteer 
organizations  for  the  purpose  of 
processing  applications  for  amateur 
service  club  and  military  recreation 
station  call  sign.  A  club  station  license 
is  an  amateur  service  station  license 
granted  only  to  the  trustee  of  an  amateur 
service  club,  which  must  be  composed 
of  at  least  four  persons  and  have  a  name, 
a  docimient  of  organization, 
management,  and  a  primary  purpose 
devoted  to  amateur  service  activities 
consistent  with  part  97  of  the  FCC's 
rules.  A  military'  recreation  station 
license  is  an  amateur  service  station 
license  granted  only  to  the  person  who 
is  the  license  custodian  designated  by 
the  official  in  charge  of  the  United 
States  military  recreational  premises 
where  the  station  is  situated. 

The  purpose  of  this  Public  Notice  is 
to  announce  that  beginning  March  1, 
2000,  the  FCC  will  accept  requests  fi-om 
organizations  interested  in  processing 
applications  for  amateur  service  club 
and  military  recreation  station  call 
signs.  Requests  received  before  this  date 
will  not  be  considered.  We  will  accept 
the  services  of  any  organization  meeting 
the  requirements  of  section  4(g)(3)(B)  of 
the  Communications  Act.  Organizations 
interested  in  processing  applications  for 
amateur  service  club  and  military 
recreation  station  call  signs  should 
familiarize  themselves  with  the  Report 
and  Order  and  the  requirements  of  the 
statute. 

An  organization  requesting 
designation  as  a  "Club  Station  Call  Sign 
Administrator"  so  that  it  can  process 
applications  for  amateur  service  club 
and  military  recreation  station  call  signs 
must  provide  information  showing:  (1) 
That  it  is  an  amateur  radio  organization; 


(2)  that  it  has  tax-exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986;  (3)  that  it  will  provide 
voluntary,  uncompensated  and 
unreimbursed  services  for  processing 
applications  for  club  and  military 
recreation  station  call  signs;  (4)  that  it 
will  submit  the  information  to  the  FCC 
in  an  electronic  batch  file;  and  (5)  that 
it  will  retain  the  application  information 
for  at  least  15  months  and  make  it 
available  to  the  FCC  upon  request.  The 
Club  Station  Call  Sign  Administrator 
may  collect  all  necessary  information  in 
any  manner  of  its  choosing,  including 
creating  its  own  forms. 

All  requests  must  be  signed  by  a 
responsible  official  of  the  organization 
and  include  the  telephone  number  of  a 
person  familiar  with  the  request. 
Interested  organizations  must  file  their 
request  with  the  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  Public 
Safety  and  Private  Wireless  Division, 
445  Twelfth  Street,  SW,  Room  4-C330, 
Washington,  DC  20554,  ATTENTION: 
CLUB  STATION  CALL  SIGN 
ADMINISTRATOR.  Failure  to  follow 
these  filing  procedures  will  result  in  the 
request  being  returned  without 
consideration. 

Qualified  organizations  that 
successfully  complete  a  pilot  autogrant 
batch  filing  project  will  be  authorized  as 
Club  Station  Call  Sign  Administrators  to 
process  applications  for  amateur  service 
club  and  military  recreation  station  call 
signs  and  submit  the  information  to  the 
FCC  in  an  electronic  batch  file.  The  FCC 
will  announce  by  public  notice  the 
names  and  addresses  of  Club  Station 
Call  Sign  Administrators. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  00-4838  Filed  2-29-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  No.  99-168;  DA  00-397] 

Notice 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  invites 
oppositions  to  petitions  for 
reconsideration  of  the  First  Report  and 
Order  in  this  proceeding,  which 
established  service  rules  for  the  auction 
of  spectrum  on  the  700  MHz  bands,  and 
replies  to  the  oppositions.  The 
accelerated  schedule  for  opposition  and 
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reply  comments  to  these  petitions  for 
reconsideration  is  necessary  to  expedite 
resolution  of  issues  affecting  the  auction 
beginning  May  10,  2000. 
DATES:  Submit  oppositions  on  or  before 
March  10,  2000,  submit  reply  on  or 
before  March  17,  2000. 
ADDRESSES:  Send  oppositions  and   . 
replies  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Oppositions  and 
replies  may  be  sent  as  an  electronic  file 
via  the  Internet  to  http://www.fcc.gov/e- 
file/ecfs.html,  or  by  e-mail  to 
ecfs@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Wiggins,  202-418-1310. 
SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  the 
parties  listed  below  have  petitioned  the 
Commission  for  reconsideration  of  the 
First  Report  and  Order  in  WT  Docket 
No.  99-168.  (65  FR  3139,  January 
20,2000.)  The  First  Report  and  Order 
established  service  rules  for  the  auction 
of  spectrum  on  the  700  MHz  bands,  that 
is  scheduled  to  commence  May  10, 
2000.  The  auction  schedule  in  turn 
reflects  the  Congressional  mandate  that 
receipts  from  auctioning  this  spectrum 
be  deposited  into  the  U.S.  Treasury  by 
September  30,  2000.  (See  Public  Law. 
106-113,  113  Stat.  1501,  Appendix  E, 
Section  213.  See  also  145  Cong.  Rec.  at 
H12494,  H12501  {(Nov.  17,  1999)), 
"Making  consolidated  appropriations 
for  the  fiscal  year  ending  September  30, 
2000,  and  for  other  purposes.") 

2.  In  light  of  the  auction  schedule 
necessary  to  implement  the 
Congressional  mandate,  and  the 
separate  statutory  requirement  that 
interested  parties  have  a  sufficient  time 
after  issuance  of  bidding  rules  "to 
develop  business  plans,  assess  market 
conditions,  and  evaluate  the  availability 
of  equipment  for  the  relevant  services" 
(See  47  U.S.C.  309(j)(3)(E){ii).  the 
Wireless  Telecommunications  Bureau 
has  determined  that  good  cause  exists  in 
this  instance  to  alter  the  periods 
specified  in  §  1.429  of  the  Commission's 
Rules  for  oppositions  and  replies  to 
petitions  for  reconsideration.  (See  47 
CFR  0.331  ((authority  delegated  to 
Wireless  Telecommunications  Bureau)); 
47  CFR  1.3  ((suspension,  amendment, 
and  waiver  of  Commission  Rules)).  See 
also  5  U.S.C.  553((b))((B),)The  bidding 
rules  for  the  auction  have  been 
announced.  Auction  of  Licenses  in  the 
747-762  and  777-792  MHz  Bands, 
Auction  Notice  and  Filing  Requirements 
for  12  Licenses  in  the  700  MHz  Bands, 
Auction  Scheduled  for  May  10,  2000, 
DA  00-292  ((Feb.  18,  2000)). 

3.  Preliminary  review  of  the  petitions 
indicates  they  raise  certain  issues  that 


potentially  affect  petitioners'  decision 
whether  to  participate  in  the  auction.  To 
preserve  the  possibility  of  considering 
and  resolving  such  issues  sufficiently  in 
advance  of  the  auction  to  provide  timely 
guidance  to  prospective  bidders,  we 
must  close  the  record  on 
reconsideration  issues  on  an  expedited 
schedule.  Accordingly,  oppositions  to 
petitions  for  reconsideration  of  the  First 
Report  and  Order  shall  be  filed  no  later 
than  March  10,  2000,  and  replies  shall 
be  filed  no  later  than  March  17.  2000. 

4.  The  list  of  petitions  reflects 
Commission  records  as  of  February  23, 
2000.  Any  petitions  subsequently 
posted  on  the  ECFS  system,  or  received 
in  paper  form,  that  were  timely  filed 
will  be  subject  to  the  filing  schedule  for 
oppositions  and  replies  adopted  herein. 

Procedural  Matters 

5.  Parties  submitting  oppositions  and 
replies  should  address  the  petitions  for 
reconsideration  in  light  of  the 
requirements  of  47  U.S.C.  309,  47  CFR 
1.429  and  any  other  public  interest 
considerations.  Ail  oppositions  and 
replies  should  reference  the  docket 
number  of  this  proceeding,  WT  99-168. 

6.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  47  CFR 
1.1200(a)  and  1.1206.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  memoranda  sxmimarizing  the 
presentations  must  contain  sununaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  WTitten  ex 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 

§  1.1206(h)  of  the  Commission's  rules, 
47  CFR  1.1206(b). 

7.  Parties  may  obtain  the  First  Report 
and  Order  and  petitions  for 
reconsideration  at  the  FCC  website, 

h ttp ://www.fcc.gov/e-file/ecfs.html.  The 
petitions  are  also  available  for  public 
inspection  and  copving  in  the  Reference 
Center.  Room  CY  A257,  445  12th  St.. 
SW,  Washington.  DC  20554.  Copies  of 
the  petitions  are  also  available  from  ITS 
at  1231  20th  St.  NW,  Washington,  DC 
20036,  or  by  calling  (202)  857-3800. 

8.  Oppositions  to  petitions  for 
reconsideration,  and  replies,  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  Oppositions  and 
replies  filed  through  the  ECFS  can  be 
sent  as  an  electronic  file  via  the  Internet 
to  http ://www.fcc.gov/e-file/ecfs. html. 
Generally,  only  one  copy  of  an 


electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
parties  should  include  their  full  name. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  opposition  or  reply  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  filings,  parties  should  send  an 
e-mail  to  ecfs@fcc.gov,  including  "get 
form  <your  e-mail  address>  in  the  body 
of  the  message.  A  sample  form  and 
directions  will  be  sent  in  reply. 

9.  Interested  parties  who  choose  to 
file  by  paper  must  file  an  original  and 
four  copies  of  their  filings  with  the 
Office  of  the  Secretary,  Federal 
Corrmiunications  Coirunission,  TW 
B204,  445  12th  St.  SW  Washington.  DC 
20554.  In  addition,  parties  should  send 
two  copies  to  Stan  Wiggins.  Policy 
Division.  Wireless  Telecommunications 
Bureau.  Federal  Communications 
Commission,  445  12th  St.  SW 
Washington,  DC  20554.  and  one  copy  to 
ITS,  at  1231  20th  Street,  NW, 
Washington,  DC  20036. 

Parties  Filing  Petitions  for 
Reconsideration  in  WT  Docket  99-168 

Adaptive  Broadband  Corporation  (Feb. 

22, 2000) 
ArrayComm,  Inc.  (Feb.  22,  2000) 
Association  of  Local  Television 

Stations,  Inc.  (Feb.  22,  2000) 
Association  of  Public-Safety 

Communications  Officials- 
International,  Inc.  (Feb.  22,  2000) 
Association  for  Maximum  Service 

Television.  Inc.  (Feb.  22.  2000) 
National  Association  of  Broadcasters 

(Feb.  22.  2000) 
Nelson  Repeater  Services.  Inc.  (Feb.  22. 

2000) 
Northcoast  Communications.  LLC  (Feb. 

7.  2000) 
Rand  McNally  &  Company  (Feb.  22. 

2000) 
TRW  Inc.  (Feb.  11,2000) 
U.S.  GPS  Industry  Council  (Feb.  22. 

2000) 
US  WEST  Wireless.  LLC  (Feb.  3.  2000) 

Federal  Communications  Commission. 
Kris  A.  Monteith, 

Chief  Policy  Division.  Wireless 

Telecommunications  Bureau. 

(FR  Doc.  00-4927  Filed  2-29-00;  8:45  araj 
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action:  Notice  o 
to  be  submitted 
approval  under 
Reduction  Act  oi 


information  collection 
tb  0MB  for  review  and 
the  Paperwork 

1995. 


accordance  with 
Paperwork 
1995  (44  U.S.C.  3501 
hereby  gives  notice 
it  to  the  Office  of 
Budget  (OMB)  a 
review  and  approval  of 
c  oUection  system 


tie 


ibmi 


SUMMARY:  In 
requirements  of 
Reduction  Act  of 
et  seq.].  the  FDIC 
that  it  plans  to  s 
Management  anc 
request  for  OMB 
the  information 
described  below 

Type  ofRevievy 
currently  approv  ;d 

Title:  Recordke  eping 
Confirmation  Re(  uirements 
Securities  Transajct 

OMB  Number: 


Renewal  of  a 
collection. 

and 

for 
ions. 

3064-0028. 


Annual  Burdei  . 

Estimated  ariiual  number  of 
respondents:  5. 

Estimated 
hours. 


.0<4. 

tir  le  per  response:  19.44 


Average  annual  burden  hours: 
99,027  hours. 

Expiration  dati  of  OMB  Clearance: 
April  30,  2000. 

OMB  Reviewer 
(202) 395-7860, 
and  Budget,  Offide 
Regulatory  Affair  > 
20503. 


Alexander  T.  Hunt, 
( )ffice  of  Management 
of  Information  and 
Washington,  DC 


FDIC  Contact: ' 
898-7453,  Office 
Secretary,  Room 
Deposit  Insuranci : 
Street  NW,  Wash  ngt 


amara  R.  Manly,  (202) 
of  the  Executive 
-4058,  Federal 
Corporation,  550  17th 
on,  DC  20429. 


Comments: 
collection  of 
and  should  be  su 
March  31,  2000 
reviewer  and  the 
above. 


Coihments  on  this 
info  mation  are  welcome 
imitted  on  or  before 
both  the  OMB 
TDIC  contact  listed 


t(i 


ADDRESSES: 
submission 
proposed  co 
be  obtained  by  ca 
FDIC  contact  lis 


Infor  nation  about  this 
inch  ding  copies  of  the 
Uectipn  of  information,  may 
ling  or  writing  the 
above. 


t(d 


SUPPLEMENTARY 

collection  ensure ; 
securities 
adequate  records 
securities  transac 


irtFORMATION:  The 
that  banks  effecting 
transaciions  maintain 

and  controls  over 
ions  they  effect. 


:3, 


2000. 

.siirance  Corporation. 


Dated:  February  : 
Federal  Deposit  In.s 
Robert  E.  Feldman, 

Executive  Secretan 

(FR  Doc.  00-4840  F  led  2-29-00;  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Consumer  Privacy  in  the  Financial 
Services  Industry 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Notice  of  public  forum. 

SUMMARY:  The  FDIC  is  hosting  an 
interagency  public  forum  on  Consumer 
Privacy  in  the  Financial  Services 
Industry.  This  notice  sets  forth  the 
details  concerning  this  public  forum. 
DATES:  Thursday,  March  23,  2000. 
ADDRESSES:  Federal  Deposit  Insurance 
Corporation,  L.  William  Seidman 
Center,  3501  North  Fairfax  Drive, 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Wright.  Community  Affairs 
Officer,  Division  of  Compliance  and 
Consumer  Affairs,  (202)  898-3960, 
Federal  Deposit  Insuremce  Corporation, 
550  17th  Street,  NW,  Washington,  DC 
20429. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
will  host  an  interagency  public  forum 
on  Consumer  Privacy  in  the  Financial 
Services  Industry  on  March  23,  2000 
from  8:30  a.m.  to  1:00  p.m.  The  meeting 
will  be  held  at  the  Federal  Deposit 
Insurance  Corporation,  L.  William 
Seidman  Center,  3501  North  Fairfax 
Drive,  Arlington,  Virginia.  The  purpose 
of  this  meeting  is  to  explore  different 
perspectives  in  three  primary  areas: 
Privacy  of  Consumer  Information,  the 
Regulators'  Perspective  on  Consumer 
Privacy,  and  the  Future  of  Privacy  Law. 
These  topics  will  be  presented  in 
moderated  panel  discussions.  Members 
of  the  audience  will  have  the 
opportunity  to  pose  specific  questions 
to  the  panel  members. 

The  participants  will  include 
financial  services  industry  leaders, 
consumer  privacy  experts,  financial 
institution  regulators,  and  government 
leaders.  Donna  Tanoue,  Chairman  of  the 
FDIC,  will  host  the  meeting. 

As  required  by  Title  V  of  the  Gramm- 
Leach-Bliley  Act,  the  FDIC,  together 
with  the  Office  of  the  Comptroller  of  the 
Currency,  the  Office  of  Thrift 
Supervision,  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  recently  issued  a  notice  of 
Proposed  Rulemaking  entitled  "Privacy 
of  Consumer  Financial  Information."  65 
FR  8769  (February  22,  2000).  The  FDIC 
will  be  accepting  comments  on  this 
proposal  until  March  31,  2000.  Any 
discussion  of  this  proposed  rule  at  the 
public  forum  will  be  transcribed  and 
become  part  of  the  public  record  for  the 
FDIC's  consideration  in  promulgating 


the  final  rule.  Individuals  may  submit 
written  comments  concerning  the 
proposed  rule  to  the  FDIC  as  further 
detailed  in  the  proposed  rule  or  through 
the  FDIC's  "Electronic  Public 
Comment"  Internet  site  at  http:// 
www.fdic.gov.  In  addition,  individuals 
attending  the  public  meeting  may  bring 
their  comments  with  them,  and  FDIC 
personnel  will  accept  the  comments  for 
inclusion  in  the  public  record  at  that 
time. 

The  meeting  is  free  and  open  to  the 
public.  However,  space  is  limited  to  the 
first  300  registrants.  We  ask  that  you 
reserve  a  space  in  advance  by  calling 
David  E.  Wright,  at  (202)  898-3960  by 
March  20,  2000. 

Further  information  concerning  this 
event  will  be  made  available  on  the 
FDIC's  web  site  (www.fdic.gov)  and 
through  other  media. 

Dated  at  Washington,  DC,  this  24th  day  of 
February,  2000. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[FR  Doc.  00-4841  Filed  2-29-00;  8:45  am) 
BILUNG  CODE  6714-4)1-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1315-DR] 

Georgia;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1315-DR),  dated 
February  15,  2000,  and  related 
determinations. 

effective  DATE:  February  18.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  is  hereby  amended  to  include 
Utilities  (Category  F)  under  Public 
Assistance  for  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
February  15.  2000: 

Colquitt.  Grady,  Mitchell,  and  Tift 
Counties  for  utilities  (Categon,'  F)  under 
Public  Assistance  (already  designated  for 
debris  removal  (Category  A)  and  emergency 
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protective  measures  (Category  B),  including 
direct  Federal  assistance,  under  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IPC)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Robert  J.  Adamcik, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-^820  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1313-DR] 

South  Carolina;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Carohna,  (FEMA-1313-DR),  dated 
January  31,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Carolina  is  hereby  amended  to  include 
Road  Systems  (Category  C)  under  Public 
Assistance  for  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  31,2000: 

Chesterfield,  Darlington,  Kershaw, 
Lancaster.  Laurens,  Newberry,  and 
Spartanburg  Counties  for  road  systems 
(Category  C)  under  Public  Assistance  (already 
designated  for  debris  removal  (Category  A), 
emergency  protective  measures  (Category  B), 
and  utilities  (Category  F)  under  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Ser\'ices 
Program;  83.541,  Disaster  Unemployment 


Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert ).  Adamcik, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 
|FR  Doc.  00-4819  Filed  2-29-00;  8:45  am) 
BILUNG  CODE  671B-02-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act 
of  1984.  Interested  parties  can  review 
or  obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  962.  Interested  parties 
may  submit  comments  on  an 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  of  the  date  this 
notice  appears  in  the  Federal 
Register. 

Agreement  No.:  217-011557-003 
Title:  Contship/ZIM/ML  Space  Charter 

Agreement 
Parties: 

Contship  Med/Gulf  Line  Ltd. 

Zim-Israel  Navigation  Co.,  Ltd. 

Mexican  Line  Limited 
Synopsis:  The  proposed  Amendment 

expands  the  scope  of  the  Agreement 

to  include  South  Carolina  ports. 
Agreewen  f  No. ;  2 1 7-01 1 693 
Title:  FESCO/ANZDL  Space  Charter 

Agreement 
Parties: 

FESCO  Ocean  Management,  Inc. 

Australia-New  Zealand  Direct  Line 
Synopsis:  The  proposed  Agreement 

would  permit  the  parties  to  charter 

space  to  one  another  in  the  trade 

between  ports  on  the  Pacific  Coast  of 

the  United  States  and  ports  in 

Australia  and  New  Zealand. 

Dated:  February  25.  2000. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBralde, 
Secretary. 

[FR  Doc.  00^933  Filed  2-29-00:  8:45  am) 
BILUNG  CODE  673(M)1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

The  Federal  Maritime;  Commission 
hereby  gives  notice  that  the  following 


freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
effective  on  the  corresponding 
revocation  dates  shown  below: 
License  Number:  26 
Name:  Advance  Brokers  Ltd. 
Address:  135  American  Legion 
Highway,  Revere,  MA  02151 
Date  Revoked:  June  23,  1999 
Reason:  Failed  to  maintain  a  valid  bond 

License  Number:  3603 

Name:  Alianza  Enterprises,  Inc. 

Address:  3701  Williams  Blvd.,  Suite 

201,  P.O.  Box  640126,  Kenner,  LA 

70064-0126 
Date  Revoked:  December  21,  1999 
Reason:  Surrendered  license  voluntarily 
License  Number:  1643 
Name:  All  Sea  &  Air  Forwarding  Co.. 

Inc. 
Address:  841  Pioneer  Avenue, 

Wilmington,  CA  90744-3748 
Date  Revoked:  December  1,  1999 
Reason:  Surrendered  license  voluntarily 

License  Number:  1626 

Name:  Dulles  International 
Customhouse  Brokerage  Corp.  d/b/a 
Chantilly  Freight  Corporation 

Address:  44845  Falcon  Place.  Suite  109, 
Sterling,  VA  20166 

Date  Revoked:  December  3,  1999 

Reason:  Failed  to  maintain  a  valid  bond 

License  Number:  3310 
Name:  Fond  Express,  Inc. 
Address:  10420  La  Cienega  Blvd.. 

Inglewood,  CA  90304 
Date  Revoked:  June  26,  1999 
Reason:  Failed  to  maintain  a  valid  bond 

License  Number:  4311 

Name:  International  Exports  and 

Marketing  Inc. 
Address;  116  Jane  Street,  St.  Rose,  LA 

70087 
Date  Revoked:  July  8,  1999 
Reason:  Failed  to  maintain  a  valid  bond 
License  Number:  3392 
Name:  Junior  R.  Wong  d/b/a  JBJ 

Shipping 
Address:  285  Archer  Avenue,  Copiague, 

NY  11726      • 
Date  Revoked:  June  27,  1999       ^ 
Reason:  Failed  to  maintain  a  valia  bond 
License  Number:  3373 
Name:  Kil  Moon  Chang 
Address:  17518  Sybrandy  Avenue, 

Cerritos,  CA  90703 
Date  Revoked:  August  29.  1999 
Reason:  Failed  to  maintain  a  valid  bond 
License  Number:  4303 
Name:  Michael  W.  Birch  d/b/a  Central 

Export  Services 
Address:  502  13th  Street.  Modesto,  CA 

95354 
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Date  Revoked:  July  29, 1999 

Reason'  Failed  to  n  aintain  a  valid  bond 

License  Number:  2!  74 

Name:  Stute  Intemi  itional  Inc. 

Address:  10  Exchatge  Place,  Suite  1608, 
Jersey  City,  NJ  07302 

Date  Revoked:  Decf  mber  31. 1999 

Reason:  Siurendered  license  voluntarily 

License  Number:  22  54 

Name:  Victoria  Get  aro  d/b/a  Gulf- 
Continental  Forwarding  Co. 

Address:  4844  Siena  Madre  Drive,  P.O. 
Box  26605,  New  Orleans,  LA  70186- 
6605 


Date  Revoked:  July 


23, 1999 


Reason:  Failed  to  n  aintain  a  valid  bond 


T.  A.  Zook, 

Deputy  Director.  Bureau 
Certification  and  Licei  ising. 
[PR  Doc.  0O-4934  Fil*i 

aaUNQ  CODC  S730-01-P 


FEDERAL  RESERV  E  SYSTEM 

Formations  of,  Ac«  uisitions  by,  and 
Mergers  of  Bank  H  >lding  Companies 


The  companies  li  sted  in  this  notice 


have  applied  to  the 


of  Tariffs, 
2-29-00;  8:45  am] 


Board  for  approval, 


pursuant  to  the  Ban  k  Holding  Company 
Act  of  1956  (12  U.S  C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  <  pplicable  statutes 
and  regulations  to  t  ecome  a  bank 
holding  company  ai  id/or  to  acquire  the 
assets  or  the  ownen  hip  of,  control  of,  or 
the  power  to  vote  s 
bank  holding  comp 
banks  and  nonban 
owned  by  the  bank 
including  the  com 
The  applications 
as  other  related  fili 


ares  of  a  bank  or 
y  and  all  of  the 

ng  companies 

olding  company, 
ies  listed  below, 
sted  below,  as  well 

gs  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Faderal  Reserve  Bank 
indicated.  The  apptcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Goveniors.  Interested 
persons  may  expres  s  their  views  in 
writing  on  die  stanc  ards  enumerated  in 
the  BHC  Act  (12  U.:  ;.C.  1842(c)).  If  the 
proposal  also  invol  res  the  acquisition  of 
a  nonbanking  comp  any,  the  review  also 
includes  whether  tl  le  acquisition  of  the 
nonbanking  compaiy  complies  vdth  the 
standards  in  sectioi  i  4  of  the  BHC  Act 
(12  U.S.C.  1843).  U  iless  otherwise 
noted,  nonbanking  ictivities  will  be 
conducted  throughout  the  United  States. 
Additional  informa  ion  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Ii  iformation  Center 
website  at  www.ffidc.gov/nic/. 

Unless  otherv/ise  noted,  comments 
regarding  each  of  tl  ese  applications 


must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  24, 
2000. 

A.  Federal  Reserve  Bank  of  Richmond 
(A.  Linwood  Gill,  HI,  Vice  President) 
701  East  Byrd  Street,  Richmond, 
Virginia  23261-4528: 

1 .  Cardinal  Financial  Corporation, 
Fairfax,  Virginia;  to  acquire  100  percent 
of  the  voting  shares  of  Cardinal  Bank 
Alexandria/ Arlington,  N.A.,  (in 
organization),  Alexandria,  Virginia. 

Board  of  Governors  of  the  Federal  Reserve 

System,  February  24,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  tire  Board. 

[FR  Doc.  00-4839  Filed  2-29-00;  8:45  am) 

BUJNG  CODE  S210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11  a.m.,  Monday.  March 
6,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assigiunents, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyrm  S.  Fox,  Assistant  to  the  Board; 
202^52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  25,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-i986  Filed  2-29-00;  8:45  am] 

BH.UNG  CODE  6210-01 -P 


GENERAL  ACCOUNTING  OFRCE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  Proposed  Statement  of 
Federal  Financial  Accounting  Standards 
(SFFAS)  No.  18,  Amendments  to 
Accounting  Standards  for  Direct  Loans 
and  Loan  Guarantees. 

Board  Action:  Pvirsuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended,  and  the  FASAB  Rules 
of  I*rocedure,  as  amended  in  October, 
1999  notice  is  hereby  given  that  the 
Federal  Accounting  Standards  Advisory 
Board  on  February  18,  2000,  submitted 
to  its  principals  for  review  for  a  period 
of  90  days  a  proposed  Statement  of 
Federal  Financial  Accounting  Standards 
(SFFAS)  No.  18,  Amendments  to 
Accounting  Standards  for  Direct  Loans 
and  Loan  Guarantees.  If  there  is  no 
objection  from  any  of  the  principals, 
SFFAS  No.  18  will  be  issued  as  a  final 
FASAB  statement  as  of  May  19,  2000. 

A  summary  of  the  proposed  Statement 
follows: 

SFFAS  No.  18  amends  SFFAS  No.  2. 
Accounting  for  Direct  Loans  and  Loan 
Guarantees,  issued  in  August  1993,  by 
adding  several  new  requirements.  The 
objectives  of  these  amendments  are  to 
improve  financial  reporting  for  subsidy 
costs  and  performance  of  Federal  credit 
programs.  The  new  reporting 
requirements  are: 

•  Report  subsidy  reestimates  in  two 
distinct  components:  the  interest  rate 
reestimate  and  the  technical/default 
reestimate.  The  former  is  a  reestimate 
due  to  a  change  in  interest  rates  from 
the  rate  assiuned  in  budget  preparation 
and  used  in  calculating  the  subsidy 
expense  to  the  rates  that  are  prevailing 
at  the  time  the  direct  or  guaranteed 
loans  are  disbursed.  The  latter  is  a 
reestimate  due  to  changes  made  in 
projected  cash  flows  under  the  terms  of 
the  direct  loans  or  loan  guarantees  after 
reevaluating  all  the  risk  factors  as  of  the 
financial  statement  date,  except  for  the 
effect  of  interest  rate  reestimates. 

•  Display  a  reconciliation  between 
the  beginning  and  the  ending  balances 
of  the  subsidy  cost  allowance  for  direct 
loans  and  the  liability  for  loan 
gucirantees,  reported  in  an  entity's 
balance  sheet.  The  reconciliation 
displays  activities  that  affect  the  subsidy 
cost  allowance  or  the  loan  guarantee 
liability,  such  as  the  subsidy  expense  for 
direct  or  guaranteed  loans  disbursed 
during  the  reporting  period,  subsidy 
reestimates,  fees  received,  interest 
supplements  paid,  loans  written  off, 

"claim  payments  made  to  lenders, 
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recoveries  obtained,  and  other 
adjustments. 

•  Provide  a  description  of  program 
characteristics  and  disclose:  (1)  The 
amounts  of  direct  or  guaranteed  loans 
disbursed  in  each  program  during 
reporting  year,  (ii)  the  estimated  subsidy 
rates  for  the  total  subsidy  and  the 
subsidy  components  at  the  program 
level  in  the  current  year's  budget  for  the 
current  year's  cohorts,  (iii)  events  and 
changes  in  economic  conditions,  other 
risk  factors,  legislation,  credit  policies, 
and  subsidy  estimation  methodologies 
and  assumptions,  that  have  had  a 
significant  and  measvu-able  effect  on 
subsidy  rates,  subsidy  expense,  and 
subsidy  reestimates,  and  (iv)  events  and 
changes  in  conditions  that  have 
occurred  and  are  more  Hkely  than  not  to 
haVe  a  significant  impact  but  the  effects 
of  which  are  not  measurable  at  the 
reporting  date.  Reporting  entities  should 
discuss  how  those  events  and  changes 
have  affected  or  would  affect  credit 
programs'  subsidy  costs,  subsidy 
reestimates,  and  the  subsidy  rates 
estimated  in  the  budget. 

The  amendments,  if  finally  issued, 
will  be  effective  for  periods  beginning 
after  September  30,  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  N.W.,  Room  6814,  Washington, 
D.C.  20548,  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463. 

Dated:  Februar\'  25.  2000. 
Wendy  M.  Comes, 
Executive  Director. 

[PR  Doc.  00-4937  Filed  2-29-00;  8:45  am) 
BILLING  CODE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Human 
Immunodeficiency  Virus  Prevention 
'  Projects  for  Community-Based 
Organizations,  Program 
Announcement  #00023 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel:  Human  Immunodeficiency  Virus 
Prevention  Projects  for  Community-Based 
Organizations,  Program  Announcement 
#00023. 


Times  and  Dates:  8:30  a.m.-12:30  p.m., 
March  20,  2000  (Open).  12:30  p.m.-4:30 
p.m.,  March  20,  2000  (Closed).  8:30  a.m.-4:30 
p.m.,  March  21-24.  2000  (Closed). 

Place:  Crowne  Plaza  Atlanta  Airport.  1325 
Virginia  Avenue,  East  Point,  Georgia,  Phone 
404/768-6660. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations.  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #00023. 

Contact  Person  for  More  Information: 
Megan  Foley  or  Beth  Wolfe,  Prevention 
Support  Office,  National  Center  for  HIV, 
STD.  and  TB  Prevention.  CDC.  Corporate 
Square  Office  Park,  11  Corporate  Square 
Boulevard.  M/S  E07.  Atlanta,  Georgia  30329, 
telephone  404/639-8025,  e-mail 
MZF3@cdc.gov  orEOWl@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  24,  2000. 
Carolyn ).  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  00-4861  Filed  2-29-00:  8:45  am] 

BILUNG  CODE  416:^1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 

Times  and  Dates:  1:30  p.m.^:30  p.m., 
March  21.  2000.  8:30  a.m.-3:15  p.m.,  March 
22,  2000. 

Place:  Radisson  Hotel  Atlanta — Northlake. 
4156  LaVista  Road.  Atlanta,  Georgia  30084. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  advises  and 
makes  recommendations  to  the  Secretary',  the 
Assistant  Secretary  for  Health,  and  the 
Director,  CDC,  regarding  feasible  goals  for  the 
prevention  and  control  of  injury.  The 
Committee  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 


priorities,  and  reviews  progress  toward  injury 
prevention  and  control.  The  Committee 
provides  advice  on  the  appropriate  balance  of 
intramural  and  extramural  research,  and  also 
provides  guidance  on  the  needs,  structure, 
progress  and  performance  of  intramural 
programs,  and  on  extramural  scientific 
program  matters.  The  Committee  provides 
second-level  scientific  and  programmatic 
review  for  applications  for  research  grants, 
cooperative  agreements,  and  training  grants 
related  to  injury  control  and  violence 
prevention,  and  recommends  approval  of 
projects  that  merit  further  consideration  for 
funding  support.  The  Committee  also 
recommends  areas  of  research  to  be 
supported  by  contracts  and  cooperative 
agreements  and  provides  concept  review  of 
program  proposals  and  announcements. 

Matters  To  Be  Discussed:  The  purpose  of 
the  March  21  meeting  is  for  the  Science  and 
Program  Review  Work  Group  (SPRWG)  to 
review  program  oversight  issues  which 
include  discussion  of  (1)  current/future 
program  Injury  Control  Research  Center 
program  activities:  (2)  review  of  violence 
against  women  and  youth  violence  request 
for  applications;  (3)  overview  of  external 
projects  from  NCIPC  divisions;  (4)  site  visit 
for  trauma  center  evaluation  project;  (5)  1999 
work-in  progress  monitoring  workshops 
summary;  and  (6)  NCIPC  research  priorities. 

At  the  March  22  meeting  of  the  full 
Committee,  following  the  NCIPC  Acting 
Director's  update  on  NCIPC,  discussions  will 
include  (1)  NCIPC's  Division  of  Acute  Care. 
Rehabilitation  Research,  and  Disability 
Prevention  updates  on  key  activities  in  spinal 
cord  injury,  traumatic  brain  injur)',  and 
poison  control  centers;  (2)  reports  from  the 
March  21  meetings  of  the  Subcommittee  on 
Family  and  Intimate  Violence  Prevention  and 
SPRWG;  (3)  follow  up  report  on  NCIPC 
research  priorities;  and  (4)  update  on  the 
SafeUSA  Partnership. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Mr. 
Thomas  E.  Blakeney.  Acting  Executive 
Secretar\'.  ACIPC.  NCIPC,  CDC,  4770  Buford 
Highway.  NE.  M/S  K61,  Atlanta.  Georgia 
30341-3724,  telephone  770/488-1481. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  25,  2000. 
Carolyn  }.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  00-4860  Filed  2-29-00;  8:45  am) 
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DEPARTMENT  OF^  HEALTH  AND 

HUMAN  service:; 

Food  and  Drug  Aqministration 
[Docket  No.  84N-01l^] 

Cumulative  List  o^  Orphan  Drug  and 
Biological  Designations 

AGENCY:  Food  and 

HHS. 

action:  Notice. 


Drug  Administration, 


(FDA) 


p  iated 


dru^i 


summary:  The  Fooil 
Administration 
availability  of  the 
orphan  drug  and  b 
as  of  December  31, 
annoimced  the  avajilability 
lists,  which  are  u 
identifying  the 
granted  orphan  dej 
Federal  Food,  Druj 
(the  act). 

ADDRESSES:  Copies 
list  of  orphan  drug 
designations  are  a\  ailable 
Dockets  Managem<  nt 
305),  Food  and 
5630  Fishers  Lane, 
MD  20852.  and  the 
Products  Developn  tent 
and  Drug  Administration 
Lane,  Rockville, 


and  Drug 
is  announcing  the 
Cumulative  list  of 
ological  designations 
1999.  FDA  has 

of  previous 
monthly, 
s  and  biologicals 
ignation  under  the 
and  Cosmetic  Act 


3666. 


FOR  FURTHER 

Melvin  Lessing  or 
Office  of  Orphan 
(HF-35),  Food  and! Drug 
Administration,  56  00 
Rockville.  MD  2085 


(OPD)  reviews  and 


or  biological  undei 


of  the  cumulative 
and  biological 
from  the 
Branch  (HFA- 
Administration, 
rm.  1061,  Rockville, 
Office  of  Orphan 
(HF-35),  Food 
5600  Fishers 
20857,  301-827- 


MD 


INFOR  MATION  i 


CONTACT: 

.  Stephanie  Donahoe, 
P  roducts  Development 


Fishers  Lane, 
7.  301-827-3666. 


SUPPLEMENTARY  INRORMATION:  FDA's 
Office  of  Orphan  P  roducts  Development 


takes  final  action  on 


applications  subm  tted  by  sponsors 
seeking  orphan  de:  ignation  of  their  drug 


section  526  of  the 


act  (21  U.S.C.  360b  b).  hi  accordance 
with  this  section  o  the  act  which 
requires  public  nol  ification  of 
designations,  FDA  maintains  a 
cumulative  list  of  (  rphan  drug  and 
biological  designations.  This  list 
includes  the  name 
biological,  the  spe(  ific  disease/ 
condition  for  whic  i  the  drug  or 
biological  is  desigi  ated,  and 
information  about 
the  name,  address, 
contact. 

At  the  end  of  eac  h  calendar  year,  the 
agency  publishes  a  cumulative  list  of 
orphan  drug  and  b  ological  designations 
current  through  th* ;  calendar  year.  The 
hst  that  is  the  subji  set  of  this  notice  is 
the  cumulative  list  of  orphan  drug  and 
biological  designat  ions  through 
December  31,  199? ,  and,  therefore 


he  sponsor  such  as 
telephone,  and 


brings  the  February  26,  1999  (64  FR 
9515),  publication  up  to  date.  This  list 
is  available  upon  request  from  the 
Dockets  Management  Branch  (address 
above).  Those  requesting  a  copy  should 
specify  Docket  No.  84N-0102,  which  is 
the  docket  number  for  this  notice,  hi 
addition,  the  list  is  updated  monthly 
and  is  available  upon  request  from  OPD 
or  the  FDA's  Dockets  Management 
Branch.  The  current  list  is  also  available 
on  the  Internet  at  http://www.fda.gov/ 
orphan. 

The  orphan  designation  of  a  drug  or 
biological  applies  only  to  the  sponsor 
who  requested  the  designation.  Each 
sponsor  interested  in  developing  a  drug 
or  biological  for  an  orphan  indication 
must  apply  for  orphan  designation  in 
order  to  obtain  exclusive  marketing 
rights.  Any  request  for  designation  must 
be  received  by  FDA  before  the 
submission  of  a  marketing  application 
for  the  proposed  indication  for  which 
designation  is  requested  (21  CFR 
316.23).  Copies  of  the  orphan  drug 
regulations  (  21  CFR  part  316)  (57  FR 
62076,  December  29,  1992)  and 
explanatory  background  materials  for 
use  in  preparing  an  application  for 
orphan  designation  may  be  obtained 
from  OPD  (address  above). 

The  names  of  the  drugs  and 
biologicals  shown  in  the  cumulative  list 
of  orphan  designations  may  change 
upon  marketing  approval/licensing, 
reflecting  the  established,  proper  name 
approved  by  FDA.  Because  drugs  and 
biologicals  not  approved/licensed  for 
marketing  are  investigational,  the 
appropriate  established,  proper  name 
has  not  necessarily  been  assigned. 

Dated:  February  24,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 

(FR  Doc.  00-^875  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SiJbstance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 


on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necesseiry  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Evaluation  of  the 
Addiction  Technology  Transfer  Center 
Program  (New) 

The  Substance  Abuse  and  Mental 
Health  Administration's  (SAMHSA) 
Center  for  Substance  Abuse  Treatment 
(CSAT)  intends  to  conduct  an 
evaluation  of  its  Addiction  Technology 
Transfer  Centers  (ATTCs).  The  goal 
underlying  the  training  and  education 
opportunities  provided  through  the 
ATTCs  is  to  enhance  the  competencies 
of  professionals  in  a  variety  of 
disciplines  to  address  the  clinical  needs 
of  individuals  with  substance  abuse 
problems  using  research-based  curricula 
and  training  materials  through  both 
traditional  and  non-traditional 
technologies. 

The  A'TTCs  disseminate  current 
health  services  research  from  the 
National  Institute  on  Drug  Abuse 
(NIDA),  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  (NIAAA), 
National  Institute  of  Mental  Health 
(NIMH),  Agency  for  Health  Care  Policy 
and  Research  (ACHPR).  National 
Institute  of  Justice  (NIJ),  and  other 
sources  and  applied  knowledge 
development  activities  from  SAMHSA 
using  innovative  technologies  by 
developing  and  updating  state-of-the-art 
research-based  curricula  and  developing 
faculty  and  trainers.  Participants  in 
ATTC  trainings  are  self-identified  and 
participate  in  either  academic  courses  or 
continuing  education/professional 
development  trainings.  Academic 
courses  are  offered  at  all  levels. 
Continuing  education/professional 
development  trainings  are  designed  to 
meet  identified  needs  of  counselors  and 
other  professionals  who  work  with 
individuals  with  substance  abuse 
problems. 

Both  a  process  and  an  outcome 
evaluation  will  be  conducted.  The 
process  evaluation  will  describe  the 
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training  and  education  needs  of  pre- 
service  and  currently  practicing 
professionals,  the  types  of  training 
events  that  students/trainees  receive 
through  the  ATTCs,  and  student/trainee 
satifaction  with  services.  The  outcome 
evaluation  will  focus  on  specific 
changes  in  clinical  practice  made  by 
trainees  as  a  result  of  knowledge 
received. 

Analysis  of  this  information  will 
assist  CSAT  in  documenting  the 
numbers  and  types  of  participemts  in 
ATTC  education/training  offerings, 
describing  the  extent  to  which 
participants  improve  in  their  clinical 
competency,  and  which  method  is  most 


effective  in  disseminating  knowledge  to 
the  various  audiences.  This  type  of 
information  is  crucial  to  support  CSAT 
in  complying  with  GPRA  reporting 
requirements  and  will  inform  future 
development  of  knowledge 
dissemination  activities. 

The  evaluation  design  for  students 
and  trainees  will  be  a  description  of 
each  course/training  event,  and  a  pre- 
post  design  that  collects  identical 
information  at  initiation  of  ATTC 
courses/trainings,  at  the  completion  to 
the  course/training,  and  again  after  3 
months.  This  time  frame  is  necessary  to 
allow  students/trainees  the  opportunity 
to  implement  changes  in  clinical 


practice.  In  addition,  the  evaluation  will 
collect  satisfaction  measures  after  each 
course/training  event.  A  formal 
comparison  group  is  not  available. 

The  13  ATTCs  anticipate  providing 
courses/trainings  for  12,000  students/ 
trainees  per  year  over  the  next  2  years. 
Data  collection  burden  will  be  borne 
primarily  by  the  ATTC  faculty  for 
course  descriptions  (15  minutes)  and 
students/trainees  for  pre  and  post  and 
follow-up  (30  minutes  for  each).  ATTC 
staff  will  conduct  follow-up  mailings 
and/or  interviews.  The  chart  below 
summarizes  the  annualized  burden  for 
this  project  over  a  two-year  period. 


Respondent  type 


Number  of 
respondents 


Average 
responses/ 
respondent 


Average  time/ 

response 

(hours) 


Annual  burden 
(hours) 


Students/trainees  

Faculty/trainers  

ATTC  summary  reports 

Total 


12.000 

195 

13 


.50 

.25 

8 


18.000 

49 

416 


12,208 


18,465 


Send  conmients  to  Nancy  Pearce. 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  conmients  should  be  received 
within  60  days  of  this  notice. 

Dated:  February  23.  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  00-4862  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  4162-2(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP)  announces  the 
availability  of  FY  2000  funds  for  grants 


for  the  following  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  4  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  Parts  I  and  II  of  the 
Guidance  for  Applicants  (GFA)  before 
preparing  an  application.  Part  I  is 
entitled  National  Youth  Substance 
Abuse  Prevention  Initiative  (State 
Incentive  Cooperative  Agreements  for 
Community-Based  Action)  (short  title: 
State  Incentive  Grants).  Part  11  is  entitled 
General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements. 


Activity 

Application 
deadline 

Estimated  funds  available,  FY 
2000 

Estimated  Number  of  awards 

I 

Project 
penod 

5/10/00 

$12  million  

4  awards 

3  years. 

The  actucd  amount  available  for 
awards  and  their  allocation  may  vary, 
depending  on  unanticipated  program 
requirements  and  the  number  and 
qucdity  of  applications  received.  FY 
2000  funds  for  the  activity  discussed  in 
this  announcement  were  appropriated 
by  the  Congress  under  Public  Law  No. 
106-113.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2,  1993. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 


promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  SAMHSA  Centers' 
substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HIV  Infection;  and 
Surveillance  and  Data  Systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or 
Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 


Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone:  202-512-1800). 

SAMHSA  has  published  additional 
notices  of  available  funding 
opportimities  for  FY  2000  in  past  issues 
of  the  Federal  Register. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
6/99;  0MB  No.  0920-0428).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
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dqcumentation  and 
kits  may  be  obtained 

specified  for  the 
this  notice  (see 


ti 


fcr 


ec  ge 


Page),  and  other 
forms.  AppUcation 
from  the  organizati  jn 
activity  covered  by 
Section  4). 

When  requesting 
the  appUcant  must 
activity  for  which 
is  desired.  This  is 
ail  necessary  forms 
including  any 
and  award  criteria. 

The  PHS  5161-1 
the  full  text  of  the 
Section  4  are  also 
electronically  via 
Wide  Web  Home 
www.samhsa.gov) 

Application 
must  be  submitted 
Programs,  Center 
National  Institutes 
1040,  6701  Rockl 
Bethesda,  Marylan< 

(*  Applicants  who  w 
or  courier  service  shoiild 
to  20817.) 

Application  Deai  llines:  The  deadline 
for  receipt  of  appli(  ations  is  May  10, 
2000. 

Competing  applii  ;ations  must  be 
received  by  the  incicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carrie  s  a  legible  proof-of- 
mailing  date  assign  sd  by  the  carrier  and 
that  date  is  not  late  •  than  one  week  prior 
to  the  deadline  dati  (.  Private  metered 
postmarks  are  not  i  cceptable  as  proof  of 
timely  mailing. 

Applications  rec(  ived  after  the 
deadline  date  and  t  lose  sent  to  an 
address  other  than  he  address  specified 
above  will  be  retun  led  to  the  applicant 
without  review. 

FOR  FURTHER  INFORljlATlON  CONTACT: 
Requests  for  activitv-specific  technical 


an  application  kit, 
specify  the  particular 
(}etailed  information 
ensure  receipt  of 
and  information, 
spec  fie  program  review 

application  form  and 
i  ctivity  described  in 
a  i^ailable 

SAMHSA's  World 
P  ige  (address:  http:// 

Subkiission:  Applications 
:o:  SAMHSA 

Scientific  Review, 
jf  Health,  Suite 
Drive  MSC-7710, 
20892-7710* 

h  to  use  express  mail 
change  the  zip  code 


information  shouk 


program  contact  pe  rson  identified  for 
the  activity  coverec  by  this  notice  (see 
Section  4). 

Requests  for  infotmation  concerning 
business  managerai  snt  issues  should  be 
directed  to  the  grar  ts  management 
contact  person  idei  tified  for  the  activity 
covered  by  this  not  ce  (see  Section  4). 

Programmatic  Info  rmation 


1 .  Program  Backgn 

SAMHSA's  miss  on 
Nation's  health 
quality  and  availab^l 
early  intervention, 
rehabilitation 
abuse  and  mental  i 
co-occurring  d 
improve  health  anc 
death,  disability 


servi :es 


lisort  ers 


be  directed  to  the 


•(  und  and  Objectives 

within  the 
system  is  to  improve  the 
ity  of  prevention, 
:reatment,  and 

for  substance 
nesses.  including 

in  order  to 
reduce  illness, 
cost  to  society. 


a]  id  I 


Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

SAMHSA's  FY  2000  Knowledge 
Development  and  Application  (KD&A) 
agenda  is  the  outcome  of  a  process 
whereby  providers,  services  researchers, 
consumers.  National  Advisory  Council 
members  and  other  interested  persons 
participated  in  special  meetings  or 
responded  to  calls  for  suggestions  and 
reactions.  From  this  input,  each 
SAMHSA  Center  developed  a  "menu" 
of  suggested  topics. 

The  topics  were  discussed  jointly  and 
an  agency  agenda  of  critical  topics  was 
agreed  to.  The  selection  of  topics 
depended  heavily  on  policy  importance 
and  on  the  existence  of  adequate 
research  and  practitioner  experience  on 
which  to  base  studies.  While 
SAMHSA's  FY  2000  KD&A  program 
will  sometimes  involve  the  evaluation 
of  some  delivery  of  services,  they  are 
services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  it  is 
question-focus.  Dissemination  and 
application  are  integral,  major  featiu-es 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  and  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communication 
means. 

SAMHSA  also  continues  to  fund 
legislatively-mandated  services 
programs  for  which  funds  are 
appropriated. 

2.  Special  Concerns 

SAMHSA's  legislatively-mandated 
services  programs  do  provide  funds  for 
mental  health  and/or  substance  abuse 
treatment  and  prevention  services. 
However.  SAMHSA's  KD&A  activities 
do  not  provide  funds  for  mental  health 


and/or  substance  abuse  treatment  and 
prevention  services  except  sometimes 
for  costs  required  by  the  particular 
activity's  study  design.  Applicants  are 
required  to  propose  true  knowledge 
application  or  knowledge  development 
application  projects.  Applications 
seeking  funding  for  services  projects 
under  a  KD&A  activity  will  be 
considered  nonresponsive. 

Applications  that  are  incomplete  or 
nom^esponsive  to  the  GFA  will  be 
returned  to  the  applicant  without 
further  consideration. 

3.  Criteria  for  Review  and  Funding 

3.1  General  Review  Criteria 

Review  criteria  that  will  be  used  by 
the  peer  review  groups  are  specified  in 
the  application  guidance  material. 

3.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 

4.  Special  FY  2000  SAMHSA  Activities 

National  Youth  Substance  Abuse 
Prevention  Initiative  (State  Incentive 
Cooperative  Agreement  for  Community 
Based  Action  (short  title:  State  Incentive 
Program.  SPOO-004) 

•  Application  Deadline:  The  receipt 
date  is  May  10,  2000. 

•  Purpose:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Substance  Abuse  Prevention  (CSAP) 
announces  the  availability  of  funds  for 
the  State  Incentive  Cooperative 
Agreements  for  Community-based 
Action  (known  as  State  Incentive 
Grants).  This  program  calls  upon 
Governors  to  coordinate,  leverage  and/ 
or  redirect,  as  appropriate  and  legally 
permissible,  all  Federal  and  State 
substance  abuse  prevention  resources 
directed  at  communities,  families, 
schools,  and  workplaces  to  develop  and 
implement  an  effective  comprehensive, 
new  Statewide  prevention  strategy 
aimed  at  reducing  drug  use  by  youth. 

•  Eligible  Applicants:  Eligibility  is 
limited  to  the  Office  of  the  Governor  in 
those  entities  that  to  date  have  not 
received  State  Incentive  Grant  funds  in 
FY1997,  FY  1998,  and  FY  1999. 
Applications  may  be  submitted  only  by 
the  Office  of  the  Governor  in  those 
entities  that  receive  the  Substance 
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Abuse  Ficveution  and  Treatment  Block 
Grant  (SAPT),  Title  XIX,  Part  B,  Subpart 
n  of  the  Public  Health  Service  Act,  42 
U.S.C.  300X-21,  etseq.  (hereinafter 
referred  to  as  "States").  The  Term 
"Governor"  means  the  Chief  Executive 
Officer  of  the  eligible  entity,  whether  a 
Governor  of  a  State  or  territory,  the 
Mayor  of  the  District  of  Columbia,  the 
President  of  those  territories  with  a 
president,  or  the  Chairman  of  the  Tribal 
Council  of  the  Red  Lake  Band  of 
Chippewa. 

Eligibility  is  limited  to  the  Office  of 
Governor  so  that  a  consistent  State-wide 
strategy  on  substance  abuse  prevention 
will  be  implemented  by  the  Governor 
and  comprehensively  evaluated  as  to 
the  effectiveness  in  the  strategies  used. 

•  Amount:  $12  million  in  total  costs 
(direct  and  indirect)  to  support  four 
awards  in  FY2000. 

Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  3  years. 

•  Catalog  of  Federal  Domestic 
Assistance  Number.  93.230. 

•  Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Dave  Robbins  or  Patricia  Getty,  DSCSD, 
Systems  Applications  Branch,  Center  for 
Substance  Abuse  Prevention,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Rockwall  II,  Suite  930, 
5600  Fishers  Lane,  Rockville,  MD  20857 
(301) 443-0369. 

For  questions  regarding  grants 
management  issues,  contact:  Edna 
Frazier,  Grants  Management  Officer, 
Division  of  Grants  Management,  OPS, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Rockwall  II, 
Suite  640,  5600  Fishers  Lane,  Rockville, 
Maryland  20857  (301)  443-6816. 

•  Application  kits  are  available  from: 
Nationd  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI),  P.O.  Box 
2345,  Rockville,  MD  20857,  Telephone: 
1-800-729-6686,  TDD:  (800)  487-4889, 
Fax:  (301)  468-6433. 


5.  Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

6.  PHS  Non-use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

7.  Executive  Order  12372 

AppUcations  submitted  in  response  to 
the  FY  2000  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 


Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  February  24,  2000. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
(PR  Doc.  00-4876  Filed  2-29-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  Fimding  Availability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availabiUty  of  FY  2000  funds  for  grants 
for  the  foUoviring  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  3  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Program 
Aimoimcement,  including  Part  I, 
Programmatic  Guidance  for  Grants  to 
Expand  Substance  Abuse  Treatment 
Capacity  in  Targeted  Areas  of  Need,  and 
Part  n.  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  an  application. 


Activity 

Application  Deadline 

Est.  Funds  FY  2000 

Est.  Nunber  of  awards      Project  period 

Grants  for  Evaluation  of  Outpatient  Treatment  Mod- 
els for  Persons  With  Co-Occurring   Substance 
Abuse  and  Mental  Health  Disorders. 

May  23,  2000  

Up  to  $3  million  

Approx.  9 

Up  to  3  years 

The  actual  amoimt  available  for 
awards  and  their  allocation  may  vary, 
depending  on  unanticipated  program 
requirements  and  the  number  and 
quality  of  applications  received.  FY 
2000  funds  for  the  activity  discussed  in 
this  announcement  were  appropriated 
by  the  Congress  imder  Public  Law  No. 
106-113.  SAMHSA's  policies  and 


procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2,  1993. 

The  Public  Health  Service"(PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 


PHS-led  national  activity  for  setting 
priority  areas.  The  SAMHSA  Centers* 
substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HIV  Infection;  and 
Surveillance  and  Data  Systems. 
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may  obtain  a  copy 
•000  (Full  Report: 
00474-0)  or 
Stock  No.  01 7-001- 
I  he  Superintendent  of 
Printing 
DC  20402-9325 
2-1800). 
Publish  additional 
funding 
2000  in  subsequent 
Register. 
\ons:  Applicants  must 
PHS  5161-1  (Rev. 
09i0-0428).  The 
contains  the  two-part 
Is  (complete 

and  instructions 
^bmitting 
'HS  5161-1  which 
Form  424  (Face 
documentation  and 
kits  may  be  obtained 

specified  for  the 
this  notice  (see 


Potential  applicant 
of  Healthy  People 
Stock  No.  017-001 
Summary  Report: 
00473-1) through 
Documents 
Office,  Washingti 
(Telephone:  202- 

SAMHSA  will 
notices  of  availabh 
opportunities  for 
issues  of  the  Federiil 

General  Instruct, 
use  application 
6/99;  OMB  No. 
application  kit 
application  material 
programmatic 
for  preparing  and 
applications),  the 
includes  Standard 
Page),  and  other 
forms.  Application 
from  the 

activity  covered  bj 
Section  3) 

When  requestinj 
the  applicant  must 
activity  for  which 
is  desired.  This  is 
all  necessary  form 
including  any  speqi 
and  award  criteria 

The  PHS  5161-1 
the  full  text  of  the 
Section  4  are  also 
electronically  via 
Wide  Web  Home 
www.  samhsa.gov) 

Application 
must  be  submitted 
Programs,  Center 
National  Institutes  of 
1040,6701  Rocklelge 
Bethesda,  Maryland 

(*  Applicants  who  w 
or  courier  service  sh 
to  20817.) 

Applications  sent  o  an  address  other 
than  the  address  s  »ecified  above  will  be 
returned  to  the  ap|  ilicant  without 
review. 

Application  Deo  dlines:  The  deadlines 
for  receipt  of  appli  cations  are  listed  in 
the  table  above.  Cc  mpeting  applications 
must  be  received  t  y  the  indicated 
receipt  date  to  be  i  ccepted  for  review. 
An  application  rec  eived  after  the 
deadline  may  only  be  accepted  if  it 
carries  a  legible  pr  3of-of-mailing  date 
assigned  by  the  ca  rier  and  that  date  is 
not  later  than  one  xeeV.  prior  to  the 
deadline  date.  Pri\  ate  metered 
postmarks  are  not  jcceptable  as  proof  of 
timely  mailing.  A[  plications  received 
after  the  deadline  late  will  be  returned 
to  the  applicant  w  thout  review. 


an  application  kit, 
specify  the  particular 
letailed  information 
o  ensure  receipt  of 
and  information, 
ific  program  review 

application  form  and 
ictivity  described  in 
i  ivailable 

<  AMHSA's  World 
F  age  (address:  http:// 

Sub^iission  Applications 
to:  SAMHSA 
Scientific  Review, 
Health,  Suite 
Drive  MSC-7710, 
20892-7710* 

sh  to  use  express  mail 
luld  change  the  zip  code 


f)r; 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
Section  3). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  3). 

Programmatic  Information 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

2.  Criteria  for  Review  and  Funding 

2.1  General  Review  Criteria 

Competing  applications  requesting 
funding  under  the  specific  project 
activity  in  Section  3  will  be  reviewed 
for  technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

2.2  Award  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 


3.  Special  FY  2000  SAMHSA  Activities 

Grants  for  Evaluation  of  Outpatient 
Treatment  Models  for  Persons  with  Co- 
Occurring  Substance  Abuse  and  Mental 
Health  Disorders  (Short  Title:  The  Co- 
Occurring  Disorders  Study),  number  TI 
00-002). 

•  Application  Deadline:  May  23, 
2000. 

•  Purpose:  The  Center  for  Substance 
Abuse  Treatment  (CSAT)  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
announces  the  availability  of  funds  for 
grants  to  identify  effective  substance 
abuse  treatment  projects  or  models  of 
care  that  show  promise  for  replication 
elsewhere.  In  fiscal  year  2000,  grants 
will  be  made  to  identify  promising 
projects  that  provide  substance  abuse 
treatment  services  for  persons  with  co- 
occurring  substance  abuse  and  mental 
health  disorders. 

This  program,  referred  to  as  "The  Co- 
Occurring  Disorders  Study,"  solicits 
applications  for  projects  that  will 
identify,  refine,  test,  and  document 
approaches  emd  procedures  for  delivery 
of  substance  abuse  treatment  services 
within  outpatient  substance  abuse 
treatment  agencies  to  persons  with  co- 
occurring  substance  abuse  and  mental 
health  problems.  Funds  are  available  for 
evaluation  and  documentation  purposes 
and  may  not  be  expended  to  provide 
treatment  services. 

•  Eligible  Applicants:  Applications 
may  be  submitted  by  units  of  State  or 
local  government,  Indian  Tribes  and 
tribal  organizations,  and  by  public  and 
private  domestic  nonprofit  and  for- 
profit  entities  such  as  community-based 
organizations,  universities,  colleges,  and 
hospitals.  If  the  applicant  is  not  the 
provider  of  substance  abuse  treatment 
services — the  site  for  observations  and 
data  collection — the  applicant  must 
have  a  documented  working 
relationship  with  the  treatment 
provider.  The  proposed  service  provider 
must  at  a  minimum:  have  been 
providing  outpatient  substance  abuse 
treatment  services  for  the  target 
population(s)  for  a  minimum  of  two 
years  prior  to  the  date  of  the 
application:  have  been  collecting  data 
on  clients  in  the  target  population(s) 
that  include  admission,  course  of 
treatment,  outcome,  and  follow-up  for  at 
least  two  years;  and  have  been  in 
compliance  with  all  local,  city,  county 
and/or  State  licensing  and/or 
accreditation/certification  requirements. 

•  Amount:  It  is  estimated  that  $3 
million  will  be  available  to  support 
approximately  nine  awards  under  this 
GFA  in  fiscal  year  2000.  Awards  are 
expected  to  range  fi-om  approximately 
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$300,000  to  $400,000  in  total  annual 
costs  (direct  plus  indirect).  No  award  in 
excess  of  $400,000  will  be  made.  Actual 
funding  levels  cuid  the  number  of 
awards  will  depend  upon  the 
availability  of  appropriated  funds. 

•  Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  three 
years.  Annual  awards  will  be  made 
subject  to  continued  availability  of 
funds  and  progress  achieved. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

•  Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Edith  Jungblut,  Project  Officer,  Division 
of  Practice  and  Systems  Development, 
Center  for  Substance  Abuse  Treatment, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Rockwall  II, 
Suite  740,  5600  Fishers  Lane,  Rockville, 
MD  20857,  (301)  443-6669. 

For  questions  regarding  grants 
management  issues,  contact:  Christine 
Chen,  Grants  Management  Officer, 
Division  of  Grants  Management,  OPS, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Rockwall  II, 
6th  Floor,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-8926. 

•  Application  kits  are  available  from: 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI),  P.O.  Box 
2345,  Rockville,  MD  20847-2345, 
Telephone:  1-800-729-6686. 

4.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  ^PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head{s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 


b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
plaimed  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  2000  activity 
is  subject  to  the  Public  Health  System 
Reporting  Requirements. 

5.  PHS  Non-use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  libran,', 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

6.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2000  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 


guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17^9,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
.does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  Februar>'  24.  2000. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  00-4873  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice  of  Funding  Availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Ser\'ices  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2000  funds  for  grants 
for  the  following  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  3  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Program 
Announcement,  including  Part  I. 
Programmatic  Guidance  for  Grants  to 
Expand  Substance  Abuse  Treatment 
Capacity  in  Targeted  Areas  of  Need,  and 
Part  II,  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  an  application. 


Activity 

Application  Deadline 

t^nnff!!^!            Estimated 
1^                 number  of 

FY2Sb0                ««^^^« 

Project  pehod 

Targeted   Capacity   Expansion    Program   for   Substance   Abuse 
Treatment  and  HIV/AIDS  Sen/ices. 

June  13,  2000  

sie.ooo.ooo 

30-40           Up  to  3  years. 

The  actual  amount  available  for 
awards  and  their  allocation  may  vary, 


depending  on  unanticipated  program 
requirements  and  the  number  and 


quality  of  applications  received.  FY 
2000  funds  for  the  activity  discussed  in 
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this  announcement  were  appropriated 
by  the  Congress  unc  er  Public  Law  No. 
106-113.  SAMHSA  s  policies  and 
procedures  for  peer  review  and 
Advisory  Council  n  view  of  grant  and 
cooperative  agreem  tnt  applications 
were  published  in  t  le  Federal  Register 
(Vol.  58.  No.  126)  o  i  July  2,  1993. 

The  Public  Healtl .  Service  (PHS)  is 
committed  to  achie^  ing  the  health 
promotion  and  dise  ise  prevention 
objectives  of  Health  v  People  2000.  a 
PHS-led  national  ac  tivity  for  setting 
priority  areas.  The  i  AMHSA  Centers' 
substance  abuse  an(  mental  health 
services  activities  ai  Idress  issues  related 
to  Healthy  People  2  )00  objectives  of 
Mental  Health  and   Cental  Disorders; 
Alcohol  and  Other  :  )rugs;  Clinical 
Preventive  Services  HIV  Infection;  and 
Surveillance  and  D<  ta  Systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthv  People  2  )00  (Full  Report: 
Stock  No'  017-001-00474-0)  or 
Summary  Report:  S  ock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents.  Govern  ment  Printing 
Office,  Washington  DC  20402-9325 
(Telephone:  202-512-1800). 

SAMHSA  will  pu  blish  additional 
notices  of  available  funding 
opportunities  for  FY  2000  in  subsequent 
issues  of  the  Federa  1  Register. 

General  Instructions:  Applicants  must 
use  application  foni  PHS  5161-1  (Rev. 
6/99;  OMB  No.  092  M)428).  The 
application  kit  cont  lins  the  two-part 
application  materials  (complete 
programmatic  guid.ince  and  instructions 
for  preparing  and  si  ibmitting 
applications),  the  P  iS  5161-1  which 
includes  Standard  form  424  (Face 
Page),  and  other  do  lumentation  and 


forms.  Application 


cits  may  be  obtained 


from  the  organizati(  in  specified  for  the 


this  notice  (see 

an  application  kit. 
specify  the  particular 


activity  covered  by 
Section  3) 

When  requesting 
the  applicant  must 

activity  for  which  detailed  information 
is  desired.  This  is  ti  >  ensure  receipt  of 


all  necessarv  forms 


and  information. 


including  any  spec  fie  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  a  ctivity  described  in 
Section  4  are  also  a  /ailable 
electronically  via  S  iVMHSA's  World 
Wide  Web  Home  Pi  ige  (address:  http:// 
www.samhsa.gov). 

Application  Subinission:  Applications 
must  be  submitted  o: 

SAMHSA  Progra  ns.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  Suite  1040.  6701  Rockledge 
Drive  MSC-7710,  EJethesda,  Maryland 
20892-7710* 


(•Applicants  who  wish  to  use  express  mail 
or  courier  service  should  change  the  zip  code 
to  20817.) 

Applications  sent  to  an  address  other 
than  the  address  specified  above  will  be 
returned  to  the  applicant  without 
review. 

Application  Deadlines:  The  deadline 
for  receipt  of  applications  is  listed  in  the 
table  above.  Competing  applications 
must  be  received  by  the  indicated 
receipt  date  to  be  accepted  for  review. 
An  application  received  after  the 
deadline  may  only  be  accepted  if  it 
carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  that  date  is 
not  later  than  one  week  prior  to  the 
deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  date  will  be  returned 
to  the  applicant  without  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
Section  3). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  3). 

Programmatic  Information 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

2.  Criteria  for  Review  and  Funding 
2.1    General  Review  Criteria 

Competing  applications  requesting 
funding  under  the  specific  project 
activity  in  Section  3  will  be  reviewed 


for  technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

2.2     Award  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
wiU  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 

3.  Special  FY  2000  SAMHSA  Activities 

Targeted  Capacity  Expansion  Program 
for  Substance  Abuse  Treatment  and 
HIV/AIDS  Services  (Short  Title:  TCE/ 
HIV  Grant  Program),  number  TI  00- 
005). 

•  Application  Deadline:  ]\xne  13. 
2000. 

•  Purpose:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Substance  Abuse  Treatment  (CSAT) 
announces  the  availability  of  funds  for 
grants  to  enhance  and  expand  substance 
abuse  treatment  and  HTV/AIDS  services 
in  African  American.  Hispanic/Latino, 
and/or  other  racial/ethnic  minority 
communities  highly  affected  by  the  twin 
epidemics  of  substance  abuse  and  HFV/ 
AIDS.  This  Targeted  Capacity 
Expansion  Program  for  Substance  Abuse 
Treatment  and  HIV/AIDS  Services,  or 
TCE/HTV,  seeks  to  address  gaps  in 
substance  abuse  treatment  capacity  by 
increasing  the  accessibility  and 
availability  of  substance  abuse  treatment 
and  HIV/ AIDS  related  services 
(including  treatment  for  STDs,  TB  and 
hepatitis  B  and  C)  to  African  American, 
Hispanic/Latino,  and/or  other  racial/ 
ethnic  minority  substance  abusers.  This 
Guidance  for  Applicants  (GFA)  solicits 
applications  for  innovative  targeted 
responses  to  the  epidemic  of  substance 
abuse  and  related  HIV/ AIDS,  and  is 
consistent  with  Congressional  report 
language. 

Note:  SAMHSA  CSAT  has  two  FY  2000 
programs  under  which  hinding  is  available 
for  substance  abuse  treatment  and  HIV/AIDS 
services. 

The  two  programs  are:  PA  00-001 — 
Grants  to  Expand  Substance  Abuse 
Treatment  Capacity  in  Targeted  Areas  of 
Need,  and  this  program,  TI  00-005 — 
Targeted  Capacity  Expansion  Program 
for  Substance  Abuse  Treatment  and 
HIV/AIDS  Services.  The  eligibility 
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requirements  vary  for  each  program; 
therefore,  potential  applicants  must 
refer  to  the  specific  announcement  to 
determine  if  they  are  eligible  to  apply. 

•  Eligible  Applicants:  Applications 
may  be  submitted  by  public  and 
domestic  private  non-profit  and  for- 
profit  entities,  such  as  units  of  State  or 
local  government  and  grassroots  and/or 
community-based  organizations  that 
have  the  capacity  to  provide  substance 
abuse  treatment  services  to  African 
American.  Hispanic/Latino,  and/or 
other  racial/ethnic  minority 
communities.  SAMHSA's  CSAT 
encourages  applications  from  substance 
abuse  treatment  programs  that  have  a 
good  record  of  reaching  and  serving 
hardcore,  chronic  drug  users  and  their 
sex/needle-sharing  partner(s)  and 
facilitating  their  entry  into  substance 
abuse  treatment.  Targeted  communities 
must  be  located  in  a  metropolitan 
statistical  area  (MSA)  with  an  annual 
AIDS  case  rate  of,  or  greater  than,  15/ 
100,000  or  in  a  State  with  an  annual 
AIDS  case  rate  of.  or  greater  than,  10/ 
100,000.  SAMHSA  CSAT's  intention  is 
to  target  areas  at  highest  risk  for  HIV 
transmission.  In  the  absence  of 
consistent  reporting  of  HIV  data  by  all 
jurisdictions,  the  best  indicator  of  the 
magnitude  of  the  epidemic  is  AIDS  case 
rates  derived  from  CDC  HIV/AIDS 
Surveillance  Reports. 

In  addition  to  the  basic  requirements 
for  eligibility,  providers  of  services  must 
be  in  compliance  with  all  local,  city, 
county,  and/or  State  licensing  and/or 
accreditation/certification  requirements , 
and  must  also  have  been  providing 
substance  abuse  treatment  services  for  a 
minimum  of  two  years  prior  to  the  date 
of  the  application.  SAMHSA  believes 
that  only  existing  experienced  providers 
have  the  infrastructure  and  expertise  to 
provide  services  and  to  address 
emerging  and  unmet  needs  as  quickly  as 
possible. 

•  .(4mounf.- Approximately  $16.0 
million  will  be  available  to  support 
approximately  30—40  awards  under  this 
GFA  in  FY  2000.  Awards  are  expected 
to  range  from  $100,000  to  $500,000 
(direct  and  indirect  costs)  for  projects 
directed  to  the  following  substance 
abusing  populations  in  African 
Americem,  Hispanic/Latino,  and  other 
racial/ethnic  minority  communities: 

•  Women,  and  women  and  their 
children 

•  Adolescents 

•  Injecting  drug  users  including  men 
who  have  sex  with  men  and  inject 
drugs  (MSM) 

•  Men  or  women  who  have  been 
released  from  prisons  and  jails 
Prohibitions:  Federal  funds  av^ded 

under  this  GFA  may  not  be  used  to  carry 


out  syringe  exchange  programs,  such  as 
the  purchase  and  distribution  of 
syringes  and/or  needles,  nor  can  funds 
authorized  under  this  program  be  used 
to  pay  for  pharmacologics  for 
antiretroviral  therapy,  STDs,  TB  and 
hepatitis  B  and  C. 

•  Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  three  (3) 
years.  Aimual  awards  will  be  made 
subject  to  continued  availability  of 
funds  and  progress  in  meeting  the  goals 
and  objectives  of  this  program. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

•  Program  Contact:  For  questions 
concerning  program  issues,  contact:  Lisa 
A.  Manley,  Treatment  and  Systems 
Improvement  Branch,  Division  of 
Practice  and  Systems  Development, 
Center  for  Substance  Abuse  Treatment, 
SAMHSA,  Rockwall  II,  7th  Floor  5600 
Fishers  Lane,  Rockville,  MD  20857, 
(301) 443-2297. 

•  For  questions  regarding  grants 
management  issues,  contact:  Christine 
Chen,  Grants  Management  Officer, 
Division  of  Grants  Management,  OPS, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Rockwall  II, 
6th  Floor,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)443-8926. 

•  Application  kits  are  available  from: 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI).  P.O.  Box 
2345,  Rockville,  MD  20847-2345, 
Telephone:  1-800-729-6686. 

4.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary'  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 


State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  2000  activity 
is  subject  to  the  Public  Health  System 
Reporting  Requirements. 

5.  PHS  Non-use  of  Tobacco  Policy    . 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  librar\'. 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

6.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2000  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  govenunent  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review.  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 
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Dated:  February  24J2000. 
Richard  Kopanda, 

Executive  Officer,  SAWiSA. 

IFR  Doc.  00-4874  Fill  d  2-29-00;  8:45  am] 
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DEPARTMENT  OF  FHE  INTERIOR 

Fish  and  Wildlife  S  ervice 

Endangered  and  Tnreatened  Species 
Permit  Application 

agency:  Fish  and 

Interior. 

ACTION:  Notice  of  r^cei 


Vyildlife  Service, 

pt  of  application. 


The  following 
for  a  permit  to 
with  endangered 
provided  pursuant 
the  Endangered  Spi 
amended  (16  U.S. 


apblicant  has  applied 
cone  uct  certain  activities 
s{  ecies.  This  notice  is 
to  section  10(c)  of 
(K:ies  Act  of  1973,  as 
1531,ef  seq.). 


Permit  Number  TE  )23308-0 


}  ish 


th3 


aiid 


Applicant:  U.S. 
Service.  Twin  Citiefe 
Bloomington, 
Field  Supervisor) 

The  applicant 
take  (collect,  hold 
propagate,  and  release) 
Higgins'  eye  pe 
higginsi)  from  locations 
historic  range  in 
Minnesota,  and  Wi 
River,  Upper  Missi 
Chippewa  River, 
The  applicant  propjoses 
captive  mussels  at: 
and  Wildlife  Servi4e 
Fish  Hatchery;  (2) 
the  Upper  MississiJ)pi 
(River  Mile  853- 
facility  at  the  lowei 
(RM  0-15):  and  (4) 
at  the  lower  Wiscots 
The  applicant  prop  oses 
relocate  host  fish  i 
glochidia  (resultin) 
a  temporary  facilit; 
Axe  River  adjacent 
Artificially  propagi  ited 
held  specimens  wi 
into  the  wild  at  the 
River,  Lower  Chip 
lower  Wisconsin 
Supervisor,  Twin 
proposes  to  serve 
including,  but  not 
designation  of  i 
issuance  criteria  to 
permit.  This  permit 
enhancement  of 
in  the  wild  (protection 
mussel  (Dreissena 
infestation,  in  the 


and  Wildlife 
Field  Office, 
Minnesota  (Russ  Peterson, 
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Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  SneUing,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  SneUing, 
Minnesota  55111-4056.  Telephone: 
(612/713-5350);  FAX:  (612/713-5292). 

Dated:  February  24,  2000. 
Stanley  L.  Smith, 

Acting  Assistant  Regional  Director.  Ecological 
Services.  Region  3.  Fort  SneUing.  Minnesota. 
(FR  Doc.  00-4928  Filed  2-29-00;  8:45  am) 
BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-350-1020-OH] 

Notice  of  Intent  to  Amend  Redding 
Resource  Management  Plan 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  to  Amend  a 

Redding  Resource  Management  Plan 

and  Initiation  of  Public  Scoping. 

SUMMARY:  Pursuant  to  the  Federal  Land 
Policy  and  Management  Act  (Public 
Law  94-579),  and  the  National 
Environmental  Policy  Act  (Public  Law 
91-190),  the  Bureau  of  Land 
Management,  Redding  Field  Office,  will 
consider  a  proposal  to  amend  the 
existing  boundary  of  the  Horseshoe 
Ranch  Wildlife  Area  as  delineated  in  the 
Redding  Resource  Management  Plan. 
DATES:  Written  scoping  comments  will 
be  accepted  until  Friday,  March  31, 
2000.  Written  comments  on  the  issues 
that  should  be  addressed  in  this 
proposed  Resource  Management  Plan 
amendment  should  be  sent  to  the 
Bureau  of  Land  Management,  Redding 
Field  Office,  355  Hemsted  Drive. 
Redding,  CA  96002,  Attention:  Ilene 
Emry. 

SUPPLEMENTARY  INFORMATION:  The 
Redding  Field  Office  has'received  a 
proposal  from  the  County  of  Siskiyou  to 
review  the  existing  boundary  of  the 
Horseshoe  Ranch  Area  of  the  Klamath 
Management  Area,  Redding  Resource 
Management  Plan,  dated  July  27,  1993. 
The  Horseshoe  Ranch  Area  is  located 


along  the  California-Oregon  border,  east 
of  Interstate  5.  The  current  western 
boundary  of  the  Horseshoe  Ranch  Area 
is  Interstate  5.  The  County  has  proposed 
moving  the  boimdary  back  to  the  1983 
Horseshoe  Ranch  Management  Plan 
boundary.  This  was  a  joint  plan  between 
the  BLM  and  California  Department  of 
State  Fish  and  Game.  The  BLM  and  the 
California  Department  of  Fish  and  Game 
have  a  successful  cooperative 
management  relationship  at  Horseshoe 
Ranch  which  protects  the  natural  values 
while  minimizing  taxpayer  costs. 

This  relationship  is  mirrored  by  the 
BLM  and  Oregon  Department  of  Fish 
and  Wildlife  on  the  north  side  of  the 
state  boundary.  In  the  existing  Redding 
Resource  Management  Plan,  expansion 
of  public  land  administration  westward 
to  Interstate  5  was  to  complement 
public  management  (Pacific  Crest  Trail. 
Soda  Mountain  Wilderness  Study  Area, 
existing  public  land  ownership,  etc.)  in 
Oregon,  enhance  public  accessibility, 
and  provide  more  effective  long  term 
protection  of  the  interstate  deer  herd. 

The  environmental  analysis  for  the 
Redding  Resource  Management  Plan 
Amendment  will  look  at  alternatives  for 
the  current  Horseshoe  Ranch  Area 
Boundary,  which  will  include  no  action, 
reduction,  and  expansion  alternatives. 
These  alternatives  will  be  developed 
based  on  internal  staff  discussions,  and 
public  and  agency  input  provided 
during  this  scoping  process. 

The  Bureau  of  Land  Management's 
scoping  process  will  include:  (1) 
identification  of  issues  to  be  addressed; 
(2)  identification  of  viable  alternatives; 
and  (3)  notification  of  interested  groups, 
individuals.  Native  American  groups, 
and  agencies  to  determine  level  of 
participation  and  obtain  additional 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Schultz  or  Ilene  Emry  at 
(530)  224-2100,  (530)  224-2172  (fax),  or 
e-mail  iemry@ca.blm.gov. 

Charles  M.  Schultz, 

Field  Manager. 

[FR  Doc.  00-4543  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  431&-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  a  General 
Management  Plan  (GMPyOraft 
Environmental  Impact  Statement  (EIS) 
for  Big  South  Forl(  National  River  and 
Recreation  Area  (National  Area), 
KentuoKy  and  Tennessee 

AGENCY:  National  Park  Service;  Interior. 


Federal  Register/Vol.  65,  No.  41 /Wednesday,  March  1,  2000/Notices 


11075 


SUMMARY:  The  National  Area  was 
established  by  Congress  in  1974  for  the 
purposes  of  conserving  and  interpreting 
an  area  containing  unique  cultural, 
natural,  and  recreational  values, 
preserving  as  a  free-flowing  stream  the 
Big  South  Fork  of  the  Cumberland  River 
and  portions  of  its  Clear  Fork  and  New 
River  stems  and  portions  of  their 
tributaries,  and  the  development  of  the 
area's  potential  for  healthful  outdoor 
recreation. 

This  is  the  first  GMP  for  the  National 
Area  prepared  under  National  Park 
Service  (NPS)  policies  and  procedures. 
The  Plan  presents  a  long-term 
framework  for  managing  the  National 
Area  by:  (1)  Examining  the  elements  of 
required  management  foimd  in  its 
establishing  and  related  legislation  and 
NPS  policy;  and  (2)  identifying  different 
applications  of  management  units  that 
would  achieve  two  alternative 
management  concepts.  The  alternative 
of  "no-action"  is  also  examined  for 
comparison. 

DATES:  The  comment  period  will  extend 
for  ninety  (90)  days  from  the  date  of  this 
notice.  A  series  of  public  meetings  will 
be  held  in  surroimding  communities 
during  this  period.  Local  media  will 
announce  the  times  and  locations  and 
the  National  Area  may  be  contacted  for 
this  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Big  South  Fork  NRRA, 
4564  Leatherwood  Ford  Road;  Oneida, 
TN  37841;  Telephone  (423)  569-9778,  e- 

mail:  biso superintendent@nps.gov. 

SUPPLEMENTARY  INFORMATION:  Comments 
on  this  Draft  GMP/EIS  are  solicited  at 
this  time.  Comments  may  be  provided  to 
the  Superintendent  at  the  address  below 
or  at  public  meetings  to  be  annovmced. 
Copies  of  the  document  may  be 
obtained  from  the  Superintendent. 

Our  practice  is  to  make  comments, 
including  names  and  homes  addresses 
of  respondents,  available  for  public 
review  during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individucds 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


Dated:  February  10,  2000. 
Daniel  W.  Brown, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  00-4831  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10)  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  March  17,  2000. 

The  Commission  was  reestablished 
piusuant  to  Public  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore.  The  Commission  members 
will  meet  at  1  p.m.  at  Headquarters, 
Marconi  Station,  Wellfleet,  MA  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda 

2.  Approval  Minutes  Previous  3 

Meetings:  October  1,  1999, 
November  19,  1999,  Jsinuary  14, 
2000  « 

3.  Reports  of  Officers 

4.  Subcommittee  Report — Personal 

Watercraft 

5.  Superintendent's  Report 

Salt  Pond  Visitor  Center — funding 

and  design 
Nominations  process — alternate  Adv. 

Commission  members 
Highlands  Center 
Shuttle — Provincetown 
Fort  Hill — bum  update 
Horseshoe  crabs 
Outer  Cape  water  study — USGS 

6.  Old  Business 

Commercial  Certificates — Head  of  the 
Meadow  Gas  Station  (deferred)  and 
Jack's  Gas 

Adv.  Commission  Handbook 

7.  New  Business 

8.  Agenda  for  next  meeting 

9.  Date  for  next  meeting 

10.  Public  Comment 

11.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  in  addition  to  Commission 
members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 


during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 
Further  information  concerning  the 
meeting  may  be  obtained  from  the 
Superintendent,  Cape  Cod  National 
Seashore,  99  Marconi  Site  Road. 
Wellfleet,  MA  02667. 

Dated:  February  22,  2000. 
Maria  Burks, 
Superintendent. 
(FR  Doc.  00-4833  Filed  2-29-O0;  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Repatriate  Cultural 
Items  in  the  Possession  of  the  Denver 
Art  Museum,  Denver,  CO 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Denver  Art 
Museum,  Denver,  CO  which  meet  the 
definition  of  "object  o{  cultural 
patrimony"  under  Section  2  of  the  Act. 

The  five  cultural  items  are  a  Motoki 
Society  buffalo  headdress  bimdle 
consisting  of  a  parfleche  and  a  cap  made 
of  bison  fur  with  horns;  a  Motoki 
Society  belt  constructed  from  a  bison 
tail;  a  Dog  Society  bundle  consisting  of 
parfleche  and  a  feather  headdress,  the 
headdress  has  a  leather  cap  and  trailer 
with  feathers  (possibly  hawk)  attached; 
a  Dog  Society  headdress  which  consists 
of  a  separate  head  piece  and  trailer  or 
sash;  and  a  Dog  Society  bundle 
consisting  of  a  parfleche,  dog  skin  sash, 
and  a  stick  rattle  covered  with  red 
flannel. 

The  Motoki  Society  buffalo  headdress 
bundle  was  in  the  keeping  of  a  society 
member  named  Black  Faced  Woman 
imtil  1938.  when  her  son.  Jack  Low 
Horn,  sold  this  bundle  to  Madge  Hardin 
Walters.  In  1939,  Walters  sold  the 
bundle  to  the  Denver  Art  Museum 
where  it  was  accessioned  as  1939.127. 
Oral  traditions  of  the  descendants  of 
Black  Faced  Woman  state  that  she  died 
in  1946. 

The  Motoki  Society  belt  is  a 
component  of  a  Motoki  Society  buffalo 
headdress  bundle  which  was  in  the 
keeping  of  a  society  member  named 
Handsome  Woman  until  her  death  in 
early  1938.  In  June  1938,  Handsome 
Woman's  daughter.  Mrs.  Strangling 
Wolf,  sold  the  bundle  to  Madge  Hardin 


11076 


Federal  Register/ Vol.  65,  No.  41 /Wednesday.  March  1,  2000/Notices 


Walters.  In  1939,  V  ^alters  sold  the 
bundle  to  the  Den\  er  Art  Museum 
where  it  was  acces  sioned  as  1939.68.  In 
1948,  this  bundle  \  /as  exchanged  to  the 
Peabody  Museum  i  )f  Archaeology  and 
Ethnology,  Harvarc  University, 
Cambridge,  MA,  bi  t  the  belt  was 
retained  by  the  Dei  iver  Art  Museum. 

In  1939,  the  Dog  Society  bundle  was 
sold  by  its  keeper,  i  citizen  of  the 
Piegan  Nation  namsd  Bull  Plume,  to 
Percy  Creighton,  a  :itizen  of  the  Blood 
Tribe.  In  April  193  ),  Creighton  sold  the 
headdress  bundle  1 3  Madge  Hardin 
Walters.  In  1940,  V  'alters  sold  this 
bundle  to  the  Denver  Art  Museum 
where  it  was  accessioned  as  1940.157. 

In  1937,  the  Dog  Society  headdress 
was  in  the  keeping  of  an  unnamed 
woman  who  was  p  obably  a  member  of 
the  Dog  Society  un  il  her  death  in 
March  or  April  of  1 937.  hi  April  1937, 
a  citizen  of  the  Bio  )d  Tribe  named  Big 
Sorrel  Horse  acquii  ed  the  headdress  and 
sold  it  to  Madge  H<  rdin  Walters.  In 
1938.  Walters  sold  this  headdress  to  the 
Denver  Art  Museuj  i,  where  it  was 
accessioned  as  193  J.142. 

In  1938,  the  Dog  Society  sash  bundle 
was  sold  by  a  man  lamed  Running 
Weasel  to  Percy  Cr^  sighton,  and  that 
same  year  Creighto  i  sold  this  bundle  to 
Madge  Hardin  Wal  ers.  In  January  1939, 
Walters  sold  this  D  sg  Society  sash 
bundle  to  the  Denv  sr  Art  Museum 
where  it  was  accesi  ioned  as  1939.124. 
Creighton's  correspondence  to  Walters 
contains  the  statem  ent  that  the  Dog 
Society  wished  to  i  etain  the  bundle  for 
society  usage,  but  F  unning  Weasel  sold 
it  anyway. 

Denver  Art  Muse  am  records  show 
that  the  above  five  :ultural  items 
originated  from  tw(  i  societies  of  the 
Blood  Tribe  during  the  1930s. 
Consultation  in  19<  8  with 
representatives  anc  religious  leaders  of 
the  Blood  Tribe  coi  ifirm  the 
identifications  of  tl  e  cultural  items  as 
originating  from  th  ;  two  societies  of  the 
tribe.  The  Blood  Ti  ibe  is  one  of  four 
tribes  comprising  t  le  Blackfoot 
Confederacy,  whic  i  also  includes  the 
Blackfeet  Nation,  tie  Piegan  Nation,  and 
the  Siksika  Nation.  The  present-day 
Blackfoot  Confeder  icy  is  descended 
from  the  four  tribes  of  the  Blackfoot 
Confederacy  as  it  e  cisted  during  the 
1930s. 

The  Blackfeet  Na  tion,  acting  on  behalf 
of  the  Blackfoot  Coifederacy,  submitted 
a  claim  to  the  Denv  er  Art  Museum 
containing  evidenc  3  showing  that 
society  organizatio  is  hold  communal 
title  to  bundles  wh  ch  are  ritually 
transferred  from  or  e  keeper  to  the  next. 
Denver  Art  Museun's  analysis  of  the 
records  of  transacti  ans  showed  that  the 
individuals  who  so  d  each  of  the  above 


five  cultural  items  were  acting  as 
individuals  who  lacked  authority  to 
alienate  these  communally-owned 
cultural  items. 

Based  on  the  above  mentioned 
information,  officials  of  the  Denver  Art 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(4),  these 
five  cultural  items  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  tribe  itself, 
and  could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual  and  were  considered 
inalienable  at  the  time  the  objects  were 
separated  from  the  group.  Officials  of 
the  Denver  Art  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the 
Blackfeet  Nation  on  behalf  of  the 
Blackfoot  Confederacy  (Blackfeet 
Nation,  Piegan  Nation,  Blood  Tribe,  and 
Siksika  Nation). 

This  notice  has  been  sent  to  officials 
of  the  Blackfeet  Nation  and  the 
Blackfoot  Confederacy  (Blackfeet 
Nation,  Piegan  Nation,  Blood  Tribe,  and 
Siksika  Nation).  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
objects  should  contact  Nancy  J. 
Blomberg,  Curator  of  Native  Arts, 
Denver  Art  Museum,  100  West  14th 
Avenue  Parkway,  Denver,  CO  80204; 
telephone:  (720)  913-0161  before  March 
31,  2000.  Repatriation  of  these  objects  to 
the  Blackfeet  Nation  on  behalf  of  the 
Blackfoot  Confederacy  (Blackfeet 
Nation,  Piegan  Nation,  Blood  Tribe,  and 
Siksika  Nation)  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  February  24.  2000. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager.  Archeology  and  Ethnography 

Program. 

|FR  Doc.  00-4829  Filed  2-29-00;  8:45  ami 

BILUNG  CODE  4310-70-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Herns  in  the  Possession  of  the  Heard 
Museum,  Phoenix,  AZ 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Heard  Museum, 


Phoenix,  AZ  which  meets  the  definition 
of  "sacred  object"  under  Section  2  of  the 
Act. 

The  cultural  items  consist  of  two 
rattles  and  four  paddles.  The  first  rattle 
is  made  of  leather,  bamboo,  porcupine 
quills  and  fur.  The  second  rattle  is  made 
of  leather,  cotton  string,  fur,  and 
feathers.  The  four  paddles  are  painted 
wood. 

In  1973,  the  first  rattle  was  donated  to 
the  Heard  Museum  by  Dr.  and  Mrs. 
BjTon  Butler;  and  the  rattle  was 
collected  at  an  unknown  date  in  an  • 
unknown  location.  In  1974,  the  second 
rattle  was  donated  to  the  Heard  Museum 
by  Woodard's  Indian  Arts;  and  the  rattle 
was  collected  at  an  unknown  date  in  an 
unknown  location.  In  1983,  the  four 
paddles  were  donated  to  the  Heard 
Museum  by  Mr.  and  Mrs.  Byron  Harvey 
III;  and  these  paddles  were  collected  at 
an  unknown  date  in  an  unknown 
location. 

Consultation  evidence  presented  by 
representatives  of  the  Navajo  Nation 
indicates  that  these  rattles  and  paddles 
are  used  in  a  number  of  ceremonies 
including  the  Male  Shooting  Way 
Chant.  Consultation  further  indicates 
these  six  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Navajo  medicine  men  for  the  practice  of 
traditional  Navajo  ceremonies. 

Based  on  the  above-mentioned 
information,  officials  of  the  Heard 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2(d)(3),  these  six 
cultural  items  are  specific  ceremonial 
objects  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present-day  adherents. 
Officials  of  the  Heard  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the 
Navajo  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Navajo  Nation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Gloria 
Lomahaftewa,  Assistant  to  the  Director 
for  Native  American  Relations,  Heard 
Museum,  2301  N.  Central  Ave., 
Phoenix,  AZ  85004-1480;  telephone: 
(602)  252-8840  before  March  31,  2000. 
Repatriation  of  these  objects  to  the 
Navajo  Nation  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 
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Dated:  February  9,  2000. 
Francis  P.  McM anamon, 

Departmental  Consulting  Archeologist. 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  00-4828  Filed  2-29-00;  8:45  am) 

BILUNG  CODE  4310-70-F 


DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains  from 
Georgia  in  the  Possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  cind  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  from  Georgia  in  the  possession 
of  the  Peabody  Museum  of  Archaeology 
and  Ethnology,  Harvard  University, 
Cambridge,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Peabody 
Museimi  of  Arhcaeology  and 
Ethnography  professional  staff  in 
consultation  with  representatives  of  the 
Choctaw  Nation  of  Oklahoma;  the  Jena 
Band  of  Choctaw  Indians,  Louisiana; 
and  the  Mississippi  Band  of  Choctaw 
Indians,  Mississippi. 

In  1959,  human  remains  representing 
one  individual  were  permanently 
loaned  to  the  Peabody  Museum  by  the 
Warren  Anatomical  Museum,  Harvard 
Medical  School.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Based  on  museum  dociunentation, 
these  human  remains  are  believed  to 
have  been  collected  from  an  unknown 
location  in  Georgia,  possibly  by  an 
individual  names  Hoyt.  Museum 
docimientation  further  describes  these 
human  remains  as  Choctaw.  The 
attribution  of  such  a  specific  cultural 
affiliation  to  these  human  remains 
indicates  that  the  interment  post-dates 
sustained  contact  between  indigenous 
groups  and  Europeans  beginning  in  the 
17th  century. 

Although  these  human  remains  were 
from  an  area  commonly  thought  to  be 
outside  traditional  Choctaw  territory, 
oral  traditions  and  historic  evidence 
support  cultural  affiliation  with  the 
Choctaw  Nation  of  Oklahoma. 
Representatives  of  the  Choctaw  Nation 
of  Oklahoma  have  described  wide- 
ranging  population  movements  by 


Choctaw  individuals  from  Georgia. 
Representatives  of  the  Jena  Band  of 
Choctaw  Indians,  Louisiana  and  the 
Mississippi  Band  of  Choctaw  Indians  of 
Mississippi  have  indicated  they  were 
not  part  of  those  population  movements. 
Based  on  consultation  evidence,  the 
condition  of  the  human  remains,  and 
the  occupation  of  this  region  by 
Choctaw  people,  these  human  remains 
have  been  affiliated  solely  with  the 
Choctaw  Nation  of  Oklahoma. 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 
Museiun  of  Arhcaeology  and 
Ethnography  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Peabody  Museum  of  Archaeology 
and  Ethnography  have  also  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Choctaw  Nation  of 
Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Choctaw  Nation  of  Oklahoma;  the 
Jena  Band  of  Choctaw  Indians, 
Louisiana;  and  the  Mississippi  Band  of 
Choctaw  Indians,  Mississippi. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Bcirbara  Isaac,  Repatriation 
Coordinator,  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  11  Divinity  Ave., 
Cambridge,  MA  02138;  telephone:  (617) 
495-2254,  before  March  31,  2000. 
Repatriation  of  the  human  remains  to 
the  Choctaw  Nation  of  Oklahoma  may 
begin  after  that  date  if  no  additional 
claimants  come  forward.     . 

Dated:  February  9,  2000. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

(FR  Doc.  00-4826  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  431»-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Kansas  in  the  Possession  of  the 
Peabody  Museum  of  Natural  History, 
Yale  University,  New  Haven,  CT 

AGENCY:  National  Park  Service 
action:  Notice 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  from  Kansas  in  the  possession 
of  the  Peabody  Museum  of  Natural 
History  (Yale  Peabody  Museimi),  Yale 
University,  New  Haven,  CT. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Yale  Peabody 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Pawnee  Indian  Tribe  of  Oklahoma. 

In  1873,  human  remains  representing 
two  individuals  recovered  from  the 
upper  fork  of  the  Solomon  River, 
Kansas,  were  donated  to  the  Yale 
Peabody  Museum  by  Joseph  Savage.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Based  on  documentary  evidence  and 
consultation  with  representatives  of  the 
Pawnee  Indian  Tribe,  these  individuals 
have  been  determined  to  be  Native 
American.  Based  on  geographic  origin  of 
these  human  remains,  published 
accounts  of  the  traditional  territory  of 
the  Pawnee,  and  historical  information 
provided  by  the  Pawnee  Indian  Tribe  of 
Oklahoma,  the  preponderance  of  the 
evidence  for  cultiu^  affiliation  of  these 
human  remains  has  been  determined  to 
be  with  the  Pawnee  Indian  Tribe  of 
Oklahoma. 

Based  on  the  above  mentioned 
information,  officials  of  the  Yale 
Peabody  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Yale  Peabody  Museimi  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Pawnee  Indian 
Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Pawnee  Indian  Tribe  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Dr.  Richard  Burger, 
Director,  Yale  Peabody  Museum  of 
Natural  Historv,  170  Whitney  Avenue. 
P.O.  Box  208118,  New  Haven,  CT 
06520-8118;  telephone:  (203)  432-3752, 
before  March  31,  2000.  Repatriation  of 
the  human  remains  to  the  Pawnee 
Indian  Tribe  of  Oklahoma  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
widiin  this  notice. 


11078 


Dated:  February  9l  2000, 
Francis  P.  McMana  non 

Departmental  Const  Iting  Archeologist. 

Manager.  Archeolog  / 

Program. 

|FR  Doc.  00-4825  Filed 

B4LUNG  CODE  4310-70-  = 


Federal  Register/ Vol.  65,  No.  41 /Wednesday,  March  1,  2000/Notices 


and  Ethnography 
2-29-00:  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Seivice 

Notice  of  inventor  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From 
Madison  and  Oneida  Counties,  NY  in 
the  Possession  off  the  Rochester 
Museum  and  Science  Center, 
Rochester,  NY 

AGENCY:  National  |Park  Service. 
action:  Notice. 
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At  an  unknown  date,  human  remains 
representing  16  individuals  were 
recovered  from  the  Quany  site  (Msv 
004)  near  Stockbridge,  Madison  County, 
NY  by  person(s)  unknown.  In  1979, 
these  human  remains  were  donated  to 
the  Rochester  Museum  and  Science 
Center  by  Gilbert  Hagerty.  No  known 
individuals  were  identified.  The  39 
associated  funerary  objects  include  a 
chert  chunk,  brass  fragments,  a  brass 
bead,  a  shell  claw  pendant,  cut  bone, 
charred  maize  kernels,  and  pottery 
sherds. 

Based  on  the  associated  funerary 
objects  and  skeletal  morphology,  these 
individuals  have  been  determined  to  be 
Native  American.  Based  on  the  type  of 
associated  funerary  objects,  site 
location,  and  condition  of  the  human 
remains,  the  Quarry  site  has  been 
identified  as  an  Oneida  occupation 
dating  to  c.  1640-1650  A.D. 

At  an  unknown  date,  hiunan  remains 
representing  three  individuals  were 
recovered  from  the  Sullivan  site  (Ond 
003)  near  Stockbridge,  Madison  County, 
NY  by  person(s)  unknown.  In  1979, 
these  human  remains  were  donated  to 
the  Rochester  Museum  and  Science 
Center  by  Gilbert  Hagerty.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Based  on  skeletal  morphology,  these 
individuals  have  been  identified  as 
Native  American.  Based  on  excavation 
reports,  site  location,  condition  of  the 
human  remains,  and  continuities  of 
material  cidture,  the  Sullivan  site  has 
been  identified  as  an  Oneida  occupation 
dating  to  c.  1660-1677  A.D. 

At  an  imknown  date,  human  remeuns 
representing  three  individuals  were 
recovered  from  the  Thurston  site  (Msv 
001),  Eaton  Township,  Madison  County, 
NY  by  Herbert  Bigford,  who  donated 
these  human  remains  to  the  Rochester 
Museum  and  Science  Center  in  1945. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

Based  on  skeletal  morphology,  these 
individuals  have  been  identified  as 
Native  American.  Based  on  site  location 
and  continuities  of  material  cultiire,  the 
Thurston  site  has  been  identified  as  an 
Oneida  occupation  dating  to  c.  1625- 
1637  A.D. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  the  Sterling  site,  in 
Verona,  Madison  County,  NY  by 
person{s)  unknown.  In  1979,  these 
human  remains  were  donated  to  the 
Rochester  Museum  and  Science  Center 
by  Gilbert  Hagerty.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 


Based  on  skeletal  morphology,  this 
individual  has  been  identified  as  Native 
American.  Based  on  site  location  and 
continuities  of  material  culture,  the 
Sterling  site  has  been  identified  as  an 
Oneida  occupation  dating  to  c.  1750- 
10.21767  A.D. 

Based  on  the  above  mentioned 
information,  officials  of  the  Rochester 
Museum  and  Science  Center  have 
determined  that,  pursuant  to  43  CFR 
10.2(d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
25  individuals  of  Native  American 
ancestry.  Officials  of  the  Rochester 
Museum  and  Science  Center  have  also 
determined  that,  pursuant  to  43  CFR 
10.2(d)(2),  the  45  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Rochester 
Museiun  and  Science  Center  have 
determined  that,  pursuant  to  43  CFR 
10.2(e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Oneida  Nation  of  New 
York  and  the  Oneida  Tribe  of 
Wisconsin. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York,  the 
Oneida  Nation  of  New  York,  the  Oneida 
Tribe  of  Wisconsin,  the  Onondaga 
Nation  of  New  York,  the  Seneca  Nation 
of  New  York,  the  Seneca-Cajoiga  Tribe 
of  Oklahoma,  the  St.  Regis  Band  of 
Mohawk  Indians  of  New  York,  the 
Stockbridge-Munsee  Community  of 
Mohican  Indians  of  Wisconsin,  the 
Tonawanda  Band  of  Seneca  Indians  of 
New  York,  and  the  Tuscarora  Nation  of 
New  York.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Connie  Bodner, 
NAGPRA  Liaison,  Rochester  Museum 
and  Science  Center,  657  East  Avenue, 
Rochester,  NY  14607-2177;  telephone: 
(716)  271-4552,  ext.  345,  before  March 
31,  2000.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Oneida  Nation  of  New  York  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  February  23.  2000. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager.  Archeology  and  Ethnography 

Program. 

[FR  Doc.  00-4827  Filed  2-29-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  School 
of  American  Research,  Santa  Fe,  NM 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a){3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  School  of 
American  Research,  Santa  Fe,  NM 
which  meet  the  definition  of  "sacred 
object"  and  "object  of  cultural 
patrimony"  under  Section  2  of  the  Act. 

The  four  cultural  items  consist  of  four 
Kiva  jars. 

In  1923,  the  Indian  Arts  Fund,  Inc. 
purchased  a  Kiva  jar  from  J.F.  Collins. 
In  1956,  Mr.  Fank  Tilgham  collected  a 
Kiva  jar  from  the  Pueblo  of  Zia  and  the 
Indian  Arts  Fund,  Inc.  purchased  this 
jar  from  Mr.  Tilgham  the  same  year.  In 
1931,  Mr.  Andrew  Dasburg  collected  a 
Kiva  jar  from  the  Pueblo  of  Zia  and 
donated  the  jar  to  the  Indian  Arts  Fund, 
Inc..  In  1928,  the  Indian  Arts  Fund  Inc. 
purchased  a  Kiva  jar  from  the  Spanish 
and  Indian  Trading  Co.,  Santa  Fe,  NM. 
In  1972,  these  four  Kiva  jars  were 
transferred  to  the  School  of  American 
Research. 

The  six  cultural  items  consist  of  three 
matalotes,  a  club,  a  feather  bundle,  and 
a  headdress. 

In  1925,  Mr.  Frank  Applegate 
collected  the  headdress  at  the  Pueblo  of 
Zia  and  donated  this  headdress  to  the 
Indian  Arts  Fund,  Inc.  In  1958,  Mr. 
Frank  Tilgham  collected  the  three 
matalotes,  club,  and  feather  bundle  from 
the  Pueblo  of  Zia,  and  donated  these 
cultural  items  to  the  Indian  Arts  Fund, 
Inc.  In  1972,  these  cultural  items  were 
transferred  to  the  School  of  American 
Research. 

Based  on  accession  information  and 
consultation  with  representatives  of  the 
Pueblo  of  Zia,  these  ten  cultural  items 
have  been  clearly  identified  as  having 
come  from  the  Pueblo  of  Zia. 
Representatives  of  the  Pueblo  of  Zia 
have  indicated  that  these  ten  cultural 
items  are  specific  ceremonial  objects 
needed  by  traditional  Native  American 
religious  leaders  for  the  practice  of 
traditional  Native  American  religions  by 
their  present-day  adherents. 
Representatives  of  the  Pueblo  of  Zia 
have  also  indicated  that  these  ten 
cultural  items  have  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe  itself  and  could  not 


have  been  alienated,  appropriated,  &r 
conveyed  by  any  individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  School  of 
American  Research  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(3). 
these  ten  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  School  of 
American  Research  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(4),  these  ten  cultural  items  have 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the  tribe 
itself  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Lastly,  officials  of  the 
School  of  American  Research  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the 
Pueblo  of  Zia. 

This  notice  has  been  sent  to  officials 
of  the  Pueblo  of  Zia.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Ms.  Christy 
Sturm,  Collections  Manager,  Indian  Arts 
Research  Center,  School  of  American 
Research,  P.O.  Box  2188,  Santa  Fe,  NM 
87594;  telephone:  (505)  954-7205  before 
March  31,  2000.  Repatriation  of  these 
objects  to  the  Pueblo  of  Zia  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  February  9,  2000, 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager.  Archeology  and  Ethnography 
Program. 

|FR  Doc.  00-4824  Filed  2-29-00;  8:45  am) 
BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Extension  of  Comment  Period  for  an 
Environmental  Assessment  and  Plan 
of  Operations  for  Oil  and  Gas 
Exploration  (Plan)  Within  Big  Cypress 
National  Preserve,  Florida 

agency:  National  Park  Service;  Interior. 
SUMMARY:  The  Preserve  published  a 
Federal  Register  Notice  on  December  14, 
1999,  announcing  the  availability  of  the 
Environmental  Assessment  (EA)  and 
Plan  of  Operations  for  comment  and 
public  review.  At  the  request  of  the 
applicant,  the  review  period  has  been 
extended  until  Februar>'  21,  2000.  The 
Plan  was  submitted  pursuemt  to  Title  36 


of  the  Code  of  Federal  Regulations,  Part 
9,  Subpart  B  (36  CFR  9B).  The  National 
Park  Service  has  prepared  an 
Environmental  Assessment  in 
accordance  with  the  National 
Environmental  Policy  Act  to  evaluate 
the  proposed  activity. 

DATES:  The  Plan  and  EA  are  available 
for  public  review  at  Preserve 
Headquarters  in  Ochopee,  FL.  Copies  of 
the  EA  can  be  requested  at  the  address 
below.  Written  comments  should  be 
submitted  to:  Superintendent,  Big 
Cypress  National  Preserve,  HCR  61  Box 
110,  Ochopee,  FL  34141;  Telephone: 
(941)  695-2000,  extension  325. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

SUPPLEMENTARY  INFORMATION:  The  Plan 

calls  for  the  construction  of 
approximately  8  miles  of  road,  a  drilling 
pad.  drilling  an  exploratory  well  and 
conducting  a  41 -square  mile,  three- 
dimensional  geophysical  sur\'ey.  In 
1992,  the  National  Park  Serx'ice 
finalized  a  Minerals  Management  Plan 
(MMP)  for  the  Preserve.  The  MMP  along 
with  other  appropriate  laws  and 
regulations  provide  the  framework  for 
assessing  proposals  from  owners  of  non- 
federal oil  and  gas  rights.  The  MMP  was 
evaluated  as  part  of  the  Preserve's 
General  Management  Plan/ 
Environmental  Impact  Statement. 

The  EA  for  the  Plan  of  Operations 
evaluates  three  alternatives:  (1)  Denial 
of  the  Plan  of  Operations;  (2)  approval 
of  the  Plan  as  submitted;  and  (3) 
approval  of  the  Plan  with  stipulations. 

Dated;  February  11.  2000. 
Daniel  W.  Brown, 

Acting  Regional  Director.  Southeast  Region. 
IFR  Doc.  00-1832  Filed  2-29-00;  8:45  am] 
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National  Park  Servfce 

Notice  of  Proposed  Land  Exchange: 
U.S.  Reservation  SjIS 


summary:  Notice  is 
the  National  Park 
proposing  to  con 
perpetual  easemeni 
Paul's  English  ' 
Paul's)  located  at 
Avenue.  NW.,  Washington 


hereby  given  that 
S|ervice  (NPS)  is 
an  exchange  of 
interests  with  Saint 
Lutl^ran  Church,  (St. 
Connecticut 
DC. 


iduct 


4'>00i 


I INFORI  lATION 


Reg 


icU  d 
Seer  Jtary 
an,' 


FOR  FURTHER 

Chief.  Land 
National  Capital 
Service,  1100  Ohio 
Washington.  DC 
SUPPLEMENTARY 
Law  90-401,  enai 
authorizes  the 
to  accept  title  to 
property  or  interests 
unit  of  the  Nationa 
miscellaneous  area 
administration,  anc 
therefore  he  may 
of  such  property  or 
Federally-owned 
therein  under  his 
determines  is 
other  disposal  and 
the  same  state  as 
property  to  be 
exchange  of  land 
must  be  conducted 
all  NPS  Land 

As  proposed 
to  St.  Paul's  certain 
located  within  U.S 
Washington,  DC 
identified  as  port: 
1983.  Specifically, 
St.  Paul's  easemeni 
containing  2,341 
square  feet  and  342 
respectively,  to 
construct  a 
parking  area  and 
a  proposed  colonnad 
walkways  located 
existing  church 
Paul's  will  convey 
interests  in  2 
more  particularly 
of  Lot  64  in  Square 
6,197  square  feet 
respectively.  The 
Paul's  will  convey 
to  retain  and 
open  space  within 
Reservation  515 
Paul's  property 

A  recently 
appraisal  of  the 
conveyed  as  part 
exchange  indicate 
land  interests  are 


CONTACT: 

Resources  Program  Center, 
ion.  National  Park 
Drive,  SW.. 


20  242. 
INP  }RMAT10N: 


suita  )le 


the 

acqu  ired 

o: 

ed  ] 

Exchi  inge 

"  NP5 


ajid  ] 
ions  I 


sc  uaie 


alldw 
designa  ted 
pi  iving  1 


adjac  ;nt 


a:  id 


enhai  ice 


lai  d 


o 


Public 
July  15,  1968, 

of  the  Interior 
non-Federal 
therein  within  a 
Park  System  or 
imder  his 
in  exchange 
c(^nvey  to  the  grantor 

interest  any 
property  or  interest 
ji  irisdiction  which  he 
for  exchange  or 
ivhich  is  located  in 
non-Federal 
Such  an 
interests  therein 
in  accordance  with 
Guidelines, 
ilitends  to  convey 
interests  in  land 
Reservation  515, 
more  particularly 
of  Lot  809,  Square 
'>JPS  will  convey  to 
interests  in  3  parcels 

feet,  1,035 
square  feet, 
St.  Paul's  to 
handicapped 
associated  with 
e  and  connecting 
<  djacent  to  the 

In  return,  St. 
to  NPS  certain 
parcels  of  land 
i^lentified  as  portions 
1983  and  containing 
424  square  feet, 
easement  interests  St. 
to  NPS  are  intended 
the  continuity  of 
that  portion  of  U.S. 
Iqcated  adjacent  to  St. 


comp  eted  independent 
interests  to  be 
the  proposed 
that  the  respective 
equal  value. 


'  cf  ( 


NPS  has  concluded  that  the  proposed 
exchange  of  land  interests  will  have  no 
impact  either  directly  or  indirectly  on 
natural  or  cultural  resources  associated 
with  U.S.  Reservation  515. 

Detailed  information  concerning  this 
proposed  exchange  is  available  from  the 
Land  Resources  Program  Center, 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive,  SW., 
Washington,  DC  20242. 

For  a  period  of  45  calendar  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  above 
address.  Adverse  comments  will  be 
evaluated  and  this  action  may  be 
modified  or  vacated  accordingly.  In  the 
absence  of  any  action  to  modify  or 
vacate,  this  realty  action  will  become 
the  final  determination  of  the  NPS. 

Dated:  February  9,  2000. 
Joseph  M.  Lawler, 

Acting  Regional  Director,  National  Capital 

Region. 

(FR  Doc.  00-4830  Filed  2-29-00;  8:45  am] 

BILUNO  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sui>mlssion  for  0MB  Review; 
Comment  Request 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Agency  proposal  for  the 
collection  of  information  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review;  comment  request. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  Ch. 
35),  the  Commission  intends  to  seek 
approval  from  the  Office  of  Management 
and  Budget  to  ask  users  of  its  on-line 
documents  imaging  system  to  provide 
certain  information  about  themselves. 
Comments  concerning  the  proposed 
information  collection  are  requested  in 
accordance  with  5  CFR  1320.8(d). 
DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  on 
or  before  May  1,  2000. 
ADDRESSES:  Signed  comments  should  be 
submitted  to  Dorma  R.  Koehnke, 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  data  input 
screen  and  draft  Supporting  Statement 
to  be  submitted  to  the  Office  of 
Management  and  Budget  are  posted  on 
the  Commission's  World  Wide  Web  site 
at  http://www.usitc.gov  or  may  be 
obtained  from  Donna  R.  Koehnke, 


Secretary,  U.S.  International  Trade 
Commission,  telephone,  202-205-1802. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Comments  are  solicited  as  to  (1) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accm-acy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimization  of  the 
burden  of  the  proposed  information 
collection  on  those  who  are  to  respond. 

Summary  of  the  Proposed  Information 
Collection 

The  Commission  seeks  to  ensure  that 
only  the  minimal  necessary  information 
is  collected  for  its  needs  and  that  the 
burden  remain  as  little  as  possible  on 
respondents. 

The  collection  form  asks  that  the 
respondent  enter  a  userid  and  password 
and  also  describe  her/his  organization, 
whether  he/she  is  a  party  to  an  action 
before  the  USITC,  his/her  geographic 
location,  and  whether  she/he  may  be 
contacted. 

The  Commission  estimates  that  the 
survey  will  impose  an  average  burden  of 
less  than  two  (2)  minutes  on  each 
respondent. 

By  order  of  the  Commission. 

Issued:  February  23,  2000. 
Domia  R.  Koehnke, 
Secretary. 

[FR  Doc.  00--1908  Filed  2-29-00;  8:45  am) 
SILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-856  (Final)] 

Certain  Ammonium  Nitrate  From 
Russia 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  February  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Taylor  (202-708-4101),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
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205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
January  7,  2000,  the  Commission 
established  a  schedule  for  the  conduct 
of  the  final  phase  of  the  subject 
investigation  (65  FR  2643,  January  18, 
2000).  Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its  final 
determination  in  the  investigation  from 
March  20,  2000,  to  May  22.  2000  {65  FR 
6983,  February  11,  2000).  The 
Commission,  therefore,  is  revising  its 
schedule  to  conform  with  Commerce's 
new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  May  15,  2000;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Conmiission  Building  at  9:30  a.m.  on 
May  17,  2000;  the  prehearing  staff  report 
will  be  placed  in  the  nonpublic  record 
on  May  11,  2000;  the  deadline  for  filing 
prehearing  briefs  is  May  18,  2000;  the 
hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  May  24,  2000; 
the  deadline  for  filing  posthearing  briefs 
is  June  1,  2000;  the  Commission  will 
make  its  final  release  of  information  on 
June  20,  2000;  and  final  party  comments 
are  due  on  June  22,  2000. 

For  further  information  concerning 
this  investigation,  see  the  Commission's 
notice  cited  above  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  inve.stigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  Februar\'  23,  2000. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  00-4909  Filed  2-29-00;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Cigarettes  and  Packaging 
Thereof;  Notice  of  Commission 
Determination  To  Review  and  Affirm  an 
Initial  Determination  Terminating  the 
investigation  as  to  Respondent 
Allstate  Cigarette  Distributors,  Inc.  on 
the  Basis  of  a  Consent  Order;  Issuance 
of  Consent  Order 

[INV.  NO.  337-TA-424] 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
and  affirm  an  initial  determination 
("ID")  (Order  No.  30)  issued  by  the 
presiding  administrative  law  judge 
("ALJ")  terminating  the  above- 
referenced  investigation  as  to 
respondent  Allstate  Cigarette 
Distributors,  Inc.  ("Allstate")  on  the 
basis  of  a  consent  order;  to  grant 
complainant  Brown  &  William  Tobacco 
Corp.'s  ("complainant")  motion  for 
leave  to  reply  to  Allstate's  motion  to 
strike  the  petition  for  review;  and  to 
deny  Allstate's  motion  to  strike  the 
petition  for  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shara  L.  Aranoff,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3090,  e-mail  saranoff@usitc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  trademark- 
based  investigation  on  September  16, 

1999,  based  on  a  complaint  filed  by 
Brown  &  Williamson  Tobacco  Corp. 
("complainant")  alleging  violations  of 
section  337  by  reason  of:  (a) 
Infringement  of  1 1  federally  registered 
U.S.  trademarks;  (b)  unfair  competition 
under  the  Lanham  Act;  (c)  improper 
importation  of  products  under  the 
Lanham  Act;  and  (d)  dilution  of  the 
registered  trademarks.  On  January  7, 

2000,  Allstate  filed  a  motion  to 
terminate  the  investigation  based  on  a 
proposed  consent  order.  Complainant 
opposed  the  motion  and  the 
Commission  investigative  attorney 
("lA")  supported  the  motion.  On 
January  20,  2000,  the  ALJ  issued  the 
subject  ID  granting  the  motion  to 
terminate  the  investigation  as  to  Allstate 
by  consent  order.  On  January  27,  2000, 
complainant  timely  moved  for  a  two- 
day  extension  of  time  within  which  to 
file  its  petition  for  review.  The 
Chairman  granted  the  request  pursuant 
to  Commission  rule  210.14(b)  (19  CFR 
210.14(b)).  On  January  31,  2000, 
complainant  timely  filed  a  petition  for 


review.  On  February  7,  2000,  Allstate 
and  the  lA  filed  timely  responses  to  the 
petition  for  review,  and  Allstate  filed  a 
motion  to  strike  the  petition  for  review. 
On  February  8,  2000,  complainant  filed 
a  motion  for  leave  to  respond  to  the 
motion  to  strike  and  an  opposition  to 
the  motion. 

Having  examined  the  record  in  this 
investigation,  the  final  ID,  the  petition 
for  review,  and  the  responses  thereto, 
the  Commission  has  determined  to 
review  the  ID.  because  it  raises  an  issue 
of  Commission  policy.  Specifically,  the 
Commission  has  considered  whether  it 
is  appropriate,  as  a  matter  of 
Commission  policy,  to  grant  a  motion  to 
terminate  based  on  a  consent  order,  over 
the  objection  of  the  complainant,  in  the 
circumstances  of  this  investigation. 

The  Commission's  rules  no  longer 
provide  that  a  motion  to  terminate  an 
investigation  based  on  a  consent  order 
must  be  a  joint  motion  of  the 
respondent(s)  and  the  complainant(s). 
However,  there  may  be  circumstances 
where  granting  a  consent  order  motion 
over  a  complainant's  objection  may  be 
inappropriate  as  a  matter  of  policy. 
Such  circumstances  may  include,  for 
example,  where  granting  a  consent  order 
and  terminating  an  investigation  as  to  a 
respondent  would  deprive  the 
complainant  of  the  opportunity  to 
obtain  a  general  exclusion  order. 
Another  circumstance  may  be  where  the 
respondent  has  failed  to  provide 
sufficient  discovery  such  that  a  consent 
order  may  undermine  the  complainant's 
ability  to  obtain  a  general  exclusion 
order.  These  circumstances  are  not 
presented  by  this  ID.  We  agree  with  the 
administrative  law  judge's  conclusion 
that  this  motion  does  not  present  a 
situation  where  the  movant's  discover}- 
conduct  undermines  complainant's 
ability  to  seek  a  general  exclusion  order, 
and  there  is  no  indication  that 
complainant  would  be  deprived  of  its 
opportunity  to  pursue  a  general 
exclusion  order  given  the  particular 
circumstances  of  the  participation  of  the 
intervener  and  the  remaining 
respondents  in  this  investigation. 
Accordingly,  the  Commission  has 
determined  to  affirm  the  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.45  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.45). 

Copies  of  the  public  versions  of  Order 
No.  30  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  LJ.S. 
International  Trade  Commission,  500  E 
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Street  SW,  Washin|[t 
telephone  202- 
impaired  persons 
information  can  be 
contacting  the 
terminal  on  202-: 
information 
may  also  be  obtain^ 
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Issued:  February  2 
By  order  of  the  Coiji 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  00-4905 
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[Investigations  Nos.t701-TA-302  (Review) 
and  731-TA-454  (RaWiew)] 


Fresh  and  Chilled 
FrofTi  Norway 


Atlantic  Salmon 


Determinations 


t  le 


tie 


On  the  basis  of 
in  the  subject  five 
United  States 
Commission  deter^i 
section  751(c)  of 
(19U.S.C.  1675(c) 
the  countervailing 
antidumping  duty 
chilled  Atlantic 
would  be  likely  to 
or  recurrence  of 
industry  in  the 
reasonably 


record '  developed 
^ear  reviews,  the 
Inteifiational  Trade 

ines,  pursuant  to 
Tariff  Act  of  1930 
that  revocation  of 
duty  and 

orders  on  fresh  and 
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lead  to  continuation 
m  iterial  injury  to  an 
Un  ted  States  within  a 
foresee  ible  time. 


Background 


uld^ 
51957, 


The  Commissioi 
reviews  on  July  1 , 
July  1.  1999)  and 
1,  1999  that  it  wo 
reviews  (64  F.R. 
1999).  The  Commission 
determinations  in 
Secretary  of  Comnierce 
2000.  The  vicws  o 
contained  in  USITC 
(February  2000), 
Chilled  Atlantic 
Investigations  Nos . 
(Review)  and  731 


Issued:  February  2B,  2000. 

By  order  of  the  Cofnniission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  00-4907  Fi 
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Publication  3282 
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TA-454  (Review). 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-853-854 
(Final)] 

Certain  Structural  Steel  Beams  From 
Japan  and  Korea 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  731-TA-853-854  (Final)  under 
section  735(b)  of  the  Act  (19  U.S.C. 
§  1673d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injiu^d  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  from  Japan  and 
Korea  of  certain  structural  steel  beams, 
provided  for  in  subheadings  7216.32.00, 
7216.33.00,  7216.50.00,  7216.61.00, 
7216.69.00,  7216.91.00,  7216.99.00, 
7228.70.30,  and  7228.70.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. ' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procediure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  February  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Fry  (202-708-4157).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
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(d  in  sec.  207.2(f)  of  the 
of  Practice  and  Procedure  (19 


'  For  purposes  of  these  investigations.  Commerce 
has  defined  the  subject  merchandise  as  "doubly- 
symmetric  shapes,  whether  hot-or  cold-rolled, 
drawn,  extruded,  formed  or  finished,  having  at  least 
one  dimension  of  at  least  80  mm  (3.2  inches  or 
more),  whether  of  carbon  or  alloy  (other  than 
stainless)  steel,  and  whether  or  not  drilled, 
punched,  notched,  painted,  coated,  or  clad.  These 
products  ("structural  steel  beams")  include,  but  are 
not  limited  to.  wide-flange  beams  ("W"  shapes), 
bearing  piles  ("HP"  shapes),  standard  beams  ("S" 
or  "I"  sliapes),  and  M-shapes. 

All  products  that  meet  the  physical  and 
metallurgical  descriptions  provided  above  are 
within  the  scope  of  these  investigations  unless 
otherwise  excluded.  The  following  products  are 
outside  and/or  specifically  excluded  from  the  scope 
of  these  investigations:  structural  steel  lieams 
greater  than  400  pounds  per  linear  foot  or  with  a 
web  or  section  height  (also  Imown  as  depth)  over 
40  inches." 


impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
certain  structural  steel  beams  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  §  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  July  7,  1999  by  counsel 
on  behalf  of  Northwestern  Steel  &.:  Wire 
Co.,  Sterling,  IL;  Nucor-Yamato  Steel 
Co.,  Blytheville,  AR;  TXI-Chaparral 
Steel  Co..  Midlothian.  TX;  and  The 
United  Steelworkers  of  America  AFL- 
CIO,  Pittsburgh,  PA. 

The  petition  also  alleged  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Korea  of  certain  structural 
steel  beams  that  were  being  subsidized 
by  the  Government  of  Korea.  The 
Commission  made  an  affirmative 
preliminary  injury  determination  with 
regard  to  those  imports.  Subsequently, 
however.  Commerce  made  a  negative 
preliminary  determination  concerning 
whether  manufacturers,  producers,  or 
exporters  of  certain  structural  steel 
beams  in  Korea  received  subsidies.  In 
the  event  Commerce  makes  an 
affirmative  final  determination 
regarding  the  issue  of  subsidies,  the 
Commission  will  activate  the  final 
phase  of  its  countervailing  duty 
investigation  on  certain  structural  steel 
beams  from  Korea  (inv.  No.  701-TA- 
401  (Final)).  The  briefing  schedule, 
hearing,  and  other  deadlines  applicable 
to  the  final  phase  of  inv.  No.  731-TA- 
854  (the  antidumping  investigation  on 
Korea),  as  outlined  below,  will  also 
apply  to  inv.  No.  701-TA-401. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
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provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Busiaess 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C. 
§  1677(9),  who  are  parties  to  the 
investigations.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigations  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Stafif  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on  April 
12,  2000,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  April  25,  2000,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  April  13.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  17,  at 
the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materieds  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 


Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7  days 
prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  April  19,  2000. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  May  2; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  May  2.  On  May  24,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  May  26,  but  such  final  comments 
must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  Parties  may  also  submit 
supplementary  final  comments  on  July 

6  pertaining  to  Commerce's  final 
detennination(s)  on  certain  structural 
steel  beams  from  Korea.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  February  25.  2000. 


By  order  of  the  Ckjnunission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  00-4906  Filed  2-29-00;  8:45  am) 

BILUNG  CODE  7020-02-P 


DEPARTMErfT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infonnation  Collection 
Activities:  Comment  Request 

ACTX>N:  Notice  of  information  collection 
under  review;  Liberian  Deferred 
Enforced  Departure  (DED)  Supplement 
to  Form  1-765. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  on  the  following 
information  collection  request  (ICR)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995;  The  proposed  infonnation 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
May  1,2000. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Liberian  Deferred  Enforced  Departure 
(DED)  Supplement  to  Form  1-765. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
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Department  of  Jus  lice  sponsoring  the 
collection:  Form  I -765D.  Office  of 
Examinations,  Imi  nigration  and 
Naturalization  Seivice. 

(4)  Affected  put  lie  who  will  be  asked 
or  required  to  resj.  ond,  as  well  as  a  brief 
abstmct;  Primary:  Individuals  or 
households.  The  iriformation  collected 
on  this  form  is  us(  d  by  the  INS  to 
determine  eligibil  ty  for  the  requested 
benefit.  The  data  i  *rill  enable 
adjudication  office  (rs  to  adjudicate  the 
underlying  benefi  without  the  need  of 
requiring  individval  interviews  in  local 
INS  offices  on  the  majority  of 
application. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  i  he  amount  of  time 
estimated  for  an  o  verage  respondent  to 
respond:  15,000  rdsponses;  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  15,000  annual  burden  hours. 

If  you  have  add  tional  comments, 
suggestions,  or  ne  jd  a  copy  of  the 
proposed  informa  ion  collection 
instrument  with  instructions,  or 
additional  inform  ition,  please  contact 
Richard  A.  Sloan  J02-514-3291, 
Director,  Policy  D  rectives  and 
Instructions  Branc  h,  Inunigration  and 
Naturalization  Sei  vice,  U.S.  Department 
of  Justice,  Room  5  307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regardi  »g  the  estimated 
public  burden  an(  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan 

If  additional  inl  armation  is  required 
contact:  Mr.  Robeit  B.  Briggs.  Clearance 
Officer,  United  St  ites  Department  of 
Justice,  Informati(  n  Management  and 
Security  Staff,  Jus  tice  Management 
Division,  Suite  85  D,  Washington  Center, 
1001  G  Street  NW[,  Washington,  DC 
20530. 

Dated:  February  2&,  2000. 
Richard  A.  Sloan, 

Department  Clearar  ce 
Department  ofjusti^ 
Naturalization 
(FR  Doc.  00-4935  F 
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■  JUSTICE 
Naturalization  Service 


Collection 
Comn^nt  Request 


ACTION:  Notice  of  information  collection 
under  review;  Ap  Dlication  to  Extend/ 
Change  Nonimmi  »rant  Status. 


The  Department  of  Justice, 
hnmigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  May  1,  2000. 

Written  conunents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  previously  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Extend/change 
Noaimmigmat  Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-539.  Adjudications 
Division,  Immigration  and 
Natviralization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  a 
nonimmigrant  to  apply  for  an  extension 
of  stay  or  change  of  nonimmigrant 
status.  The  INS  will  use  the  data  on  this 
to  determine  eligibility  for  the  requested 
immigration  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  256,210  responses  at  45 
minutes  (.75)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 


collection:  192,158  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiu-alization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  February  23,  2000. 
Ricliard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice  Immigration  and 
Naturalization  Service. 
[FR  Doc.  00-4936  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary;  Proposed 
Collection;  Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  an  opportimity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3506(c)(2)(A)].  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instnmients  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  Departmental  Management  is 
soliciting  comments  concerning  the 
proposed  revision  of  the  "Customer 
Satisfaction  Surveys  and  Conference 
Evaluations  Generic  Clearance." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
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below  iu  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  Office  listed  in  the 
addresses  section  below  on  or  before 
May  1,  2000. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  OASAM-ITC,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Ms.  Kurz  can  be  reached  on  202 — 218- 
5095,  extension  159  (this  is  not  a  toll 
free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor  (DOL)  plans 
to  conduct  a  variety  of  volimtary 
Customer  Satisfaction  Surveys  of 
regulated/non-regulated  entities  which 
will  be  specifically  designed  to  gather 
information  ft-om  a  customer's 
perspective  as  prescribed  by  E.O.  12862, 
Setting  Customer  Service  Standards, 
September  11, 1993.      ' 

These  Customer  Satisfaction  Surveys 
will  provide  information  on  customer 
attitudes  about  the  delivery  and  quality 
of  agency  products/services  and  will  be 
used  as  part  of  an  ongoing  process  to 
improve  DOL  programs.  This  generic 
clearance  will  allow  agencies  to  gather 
information  from  both  Federal  and  non- 
Federal  users. 

U.  Current  Actions 

Over  the  past  three  years  the  DOL  has 
conducted  more  than  two  dozen 
Customer  Satisfaction  Surveys  which 
have  helped  assess  the  Departments 
products  and  services  jmd  has  led  to 
improvements  in  areas  deemed 
necessary.  In  addition  to  conducting 


Customer  Satisfaction  Surveys,  the 
Department  would  like  to  include  the 
use  of  evaluation  forms  for  those  DOL 
agencies  conducting  user  conferences. 
These  evaluations  will  be  helpful  in 
determining  the  success  of  the  current 
conference,  in  developing  future 
conferences,  and  in  meeting  the  needs 
of  the  Department's  product/service 
users. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Office  of  Assistant  Secretary 
for  Administration  and  Management, 
Departmental  Management. 

Title:  Customer  Satisfaction  Surveys 
and  Conference  Evaluations  Generic 
Clearance. 

OMB  Number:  1225-0059. 

Affected  Public:  Individuals  and 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government;  and  State,  Local, 
or  Tribal  Government. 

Total  Respondents:  Varies  by  survey/ 
evaluation;  may  range  from  as  few  as  10 
to  over  63,750. 

Frequency:  On  occasion. 

Total  Responses:  Varies  by  survey/ 
evaluation;  may  range  from  as  few  as  10 
to  over  63,750. 

Average  Time  Per  Response:  Varies  by 
survey/evaluation  with  an  average  of  9.5 
minutes  per  survey  and  2.5  minutes  per 
evaluation. 

Total  Burden  Hours:  13,500. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  pubUc  record. 

Signed  at  Washington,  D.C.,  this  24th  day 
of  February  2000. 
Karin  G.  Kurz, 

Lead  Analyst.  Office  of  the  Assistant  Secretary 
for  Administration  and  Management. 
[FR  Doc.  00-4903  Filed  2-29-^0;  8:45  am] 

BILLING  COOE  4510-23-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-01 84(2000)] 

Methyienedlaniline  (MDA)  Standard  for 
General  industry  (29  CFR  1910.1050); 
Extension  of  the  Office  of  Management 
of  Budget's  (0MB)  Approval  of 
Information-Collection  (Paperworlc) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
action:  Notice  of  an  opportimity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  extension  of  the 
information-collection  requirements 
contained  in  the  Methylenedianiline 
Standard  for  General  Industry  (the 
"MDA  General  hidustry  Standard")  (29 
CFR  1910.1050). 

Request  for  Comment 

The  Agency  has  a  particular  interest 
in  comments  on  the  following  issues: 

•  Whether  the  information-collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information-collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 
DATES:  Submit  written  comments  on  or 
before  May  1.  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0184(2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  N.W., 
Washington.  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Room  N-3641.  200  Constitution 
Avenue.  N.W.,  Washington,  DC  20210: 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information-Collection 
Request  (ICR)  supporting  the  need  for 
the  information-collection  requirements 
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Industry  Standard 
inspection  and  copying 
or  you  may  request 
telephoning  Todd  R. 

2444.  For  electronic 
Dn  the  MDA  General 
contact  OSHA  on  the 
//vinvw.osha.gov. 
»  FCmMATION: 


in  the  MDA 
is  available  for 
in  the  Docket 
a  mailed  copy  by 
Owen  at  (202)  69:  i 
copies  of  the  ICR 
Industry  Standarc 
Internet  a  http: 
SUPPLEMENTARY 

I.  Background 

The  Departmen  t  of  Labor,  as  part  of  its 
continuing  effort  o  reduce  paperwork 
and  respondent  birden,  conducts  a 
preclejirance  cons  ultation  program  to 
provide  the  generpl  public  and  Federal 
agencies  with  an  ftpportunity  to 
comment  on  prop  osed  and  continuing 
information-colle  :tion  requirements  in 
accordance  with  I  he  Paperwork 
Reduction  Act  of  1995  {PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  infor  mation  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  mininal,  collection 
instruments  clear  y  understood,  and 
OSHA's  estimate  af  the  information 
burden  is  correct.  The  Occupational 
Safety  and  Health  Act  of  the  1970  (the 
Act)  authorizes  in  formation  collection 
by  employers  as  r  ecessary  or 
appropriate  for  enforcement  of  the  Act 


or  for  developing 


information  regarding 


the  causes  and  pr  ivention  of 
occupational  injuries,  illnesses,  and 


accidents  (29  U.S 


The  informatioi  i-collection 
requirements  spe<  lified  in  the  MDA 


General  Industry 


standard  protect 


employees  from  t  le  adverse  health 
effects  that  may  r(  ssult  from  their 
exposure  to  MDA  The  major 
informatidn-colle  :tion  requirements  of 
Industry  Standard 
employees  of  their 
mplementing  a 
written  compliant  :e  program,  providing 
examining  physic  ians  with  specific 
information,  ensu  ring  that  employees 
iieir  medical- 
ts,  maintaining 


the  MDA  General 
include  notifying 
MDA  exposures, 


(if. 


hoiirs 


C.  657). 


receive  a  copy  of 
examination  resu 

employees'  exposure-monitoring  and 
medical  records  f  3r  specific  periods, 
and  providing  ac(ess  to  these  records  by 
OSHA,  the  Natioi  lal  Institute  for 
Occupational  Safety  juid  Health,  the 
affected  employeits,  and  their 
authorized  reprea  entatives. 

n.  Proposed  Acti  ins 

OSHA  propose ! 
burden  hour  estiqiate 
OMB's  approval 
information  (pa: 
contained  in  the 
Standard.  The  A^ncy 
previous  burden 
hours,  by  401 
lowering  the  estiifcate 


to  reduce  the  existing 
and  to  extend 
the  collection-of- 
pirwork)  requirements 
i^A  General  Industry 

is  reducing  its 
lour  estimate  of  722 
as  a  result  of 
of  MDA 


establishments  in  the  general  industry 
section.  OSHA  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  the  request  to  OMB  to  extend  the 
approval  of  the  information-collection 
requirements  contained  in  the  MDA 
General  Industry  Standard. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  MDA  General  Industry  Standard 
(29  CFR  1910.1050). 

OMB  Number:  1218-0184. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  government. 

Number  of  Respondents:  10. 

Frequency:  On  occasion. 

Total  Responses:  652. 

Average  Time  per  Response:  Varies 
from  5  minutes  to  provide  information 
to  the  examining  physician  to  2  hours 
to  update  and  review  compliance  plans. 

Estimated  Total  Burden  Hours:  294. 

Estimated  Cost  (Operation  and 
Maintenance):  $13,787. 

in.  Authority  aad  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No  6-96  (62  FR  111). 

Signed  at  Washington,  DC  on  February  24, 
2000. 

Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor. 
[FR  Doc,  00-4865  Filed  2-29-00;  8:45  ami 

BILUNG  COee  4510-2e-M 


DEPAATMENT  Of  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  iCR-1218-«183  (2000)] 

MettiylenedianlHne  (MDA)  Standard  for 
Construction  (29  CFR  1926.60); 
Extension  of  the  Office  of  Management 
of  Budget's  (OMB)  Approval  of 
Information-CoMection  (Paperwork) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  extension  of  the 
information-collection  requirements 
contained  in  the  Methylenedianiline 
Standard  for  Construction  (the  "MDA 
Construction  Standard")  (29  CFR 
1926.60). 


Request  for  Comment 

The  Agency  has  a  particular  interest 
in  comments  on  the  following  issues: 

•  Whether  the  information-collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information-collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utiUty,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 
DATES:  Submit  written  comments  on  or 
before  May  1,  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0183  (2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3641,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information-Collection 
Request  (ICR)  supporting  the  need  for 
the  information-collection  requirements 
in  the  MDA  Construction  Standard  is 
available  for  inspection  and  copying  in 
the  Docket  Office,  or  you  may  request  a 
mailed  copy  by  telephoning  Todd  R. 
Owen  at  (202)  693-2444.  For  electronic 
copies  of  the  ICR  on  the  MDA 
Construction  Standard,  Contact  OSHA 
on  the  Internet  at  http://www.osha.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportiinity  to 
comment  on  proposed  an  continuing 
information-collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  or  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  clearly  understood,  and 
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OSHA's  estimate  of  the  information 
burden  is  correct.  The  Occupational 
Safety  and  Health  Act  of  the  1970  (the 
Act)  authorizes  information  collection 
by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657). 

The  information-collection 
requirements  specified  in  the  MDA 
Construction  Standard  protect 
employees  from  the  adverse  health 
effects  that  may  result  from  their 
exposure  to  MDA.  The  major 
information-collection  requirements  of 
the  MDA  Construction  Standard  include 
notifying  employees  of  their  MDA 
exposures,  implementing  a  written 
compliance  program,  providing 
examining  physician  with  specific 
information,  ensuring  that  employees 
receive  a  copy  of  their  medical- 
examination  results,  maintaining 
employees'  exposure-monitoring  and 
medical  records  for  specific  periods, 
and  providing  access  to  these  records  by 
OSHA,  the  National  Institute  for 
Occupational  Safety  and  Health,  the 
affected  employees,  and  their 
authorized  representatives. 

n.  Proposed  Actions 

OSHA  proposed  to  reduce  the  existing 
biu-den  hour  estimate,  and  the  extend 
OMB's  approval  of,  the  collection  of 
information  (paperwork)  requirements 
contained  in  the  MDA  Construction 
Standard.  The  Agency  is  reducing  its 
previous  estimate,  1,796  hours,  by  418 
hours  which  occurred  because  the 
burden  associated  with  information 
used  for  respirator  fit-testing  is  already 
included  in  the  burden  estimates 
calculated  for  the  Respiratory  Protection 
Standard  (29  CFR  1926.103).  OSHA  will 
summarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  the  request  to  0MB  to 
extend  the  approval  of  the  information- 
collection  requirements  contained  in  the 
MDA  Construction  Stemdard. 

Type  o/fleWew;  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  MDA  Construction  Standard  (29 
CFR  1926.60). 

0MB  Number:  1281-0183. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  government. 

Number  or  Respondents:  66. 

Frequency:  On  occasion. 

Total  Response:  2,859. 

Average  Time  per  Response:  Varies 
from  5  minutes  to  provide  information 
to  the  examining  physician  to  2  hours 
to  update  and  review  compliance  plans. 


Estimated  Total  Burden  Hours:  1,378. 
Estimated  Cost  (Operation  and 
Maintenance):  $69,276. 

ni.  Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 

Signed  at  Washington,  D.C.  on  February 
24.  2000. 

Charles  N.  Jefiress, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  00-4866  Filed  2-29-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-121&-0061  (2000)] 

1, 2-dibronno-3-chloropropane  (DBCP); 
Extension  of  the  Office  of  Management 
of  Budget's  (0MB)  Approval  of 
Information  Collection  (Paperwork) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

summary:  OSHA  solicits  conmients 
concerning  the  extension  of  the 
information-collection  requirements 
contained  in  the  Cotton  Dust  Standard 
(29  CFR  1910.1043). 

Request  for  Comment 

The  Agency  has  a  particular  interest 
in  comments  on  the  following  issues: 

•  Whether  the  information-collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information-collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 
DATES:  Submit  written  comments  on  or 
before  May  1,  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0061  (2000),  Occupational  Safety 


and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3641,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information-Collection 
Request  (ICR)  supporting  the  need  for 
the  information-collection  requirements 
in  the  Cotton  Dust  Standard  is  available 
for  inspection  and  copying  in  the 
Docket  Office,  or  you  may  request  a 
mailed  copy  by  telephoning  Todd  R. 
Owen  at  (202)  693-2444.  For  electronic 
copies  of  the  ICR  on  the  Cotton  Dust 
.  Standard,  contact  OSHA  on  the  Internet 
at  http://www.osha.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information-collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  clearly  understood,  and 
OSHA's  estimate  of  the  information 
burden  is  correct.  The  Occupational 
Safety  and  Health  Act  of  the  1970  (the 
Act)  authorizes  information  collection 
by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657). 

The  information-collection 
requirements  specified  in  the  Cotton 
Dust  Standard  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  exposure  to 
cotton  dust.  In  this  regard,  the  Cotton 
Dust  Standard  requires  employers  to 
monitor  employee's  exposure  to  cotton 
dust,  monitor  employee  health,  and 
provide  employees  with  information 
about  their  exposures  and  the  health 
effects  of  exposure  to  cotton  dust. 

n.  Proposed  Actions 

OSHA  proposes  to  reduce  the  existing 
burden  hour  estimate,  and  to  extend  the 
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OMB  approval  of,  t  le  collection-of- 
information  (paper  vork)  requirements 
contained  in  the  Cc  tton  Dust  Standard 
(29  CFR  1910.1043  .  The  Agency  is 
reducing  its  previo  is  burden  hour 
estimate  of  138,184  hours  by  57,974 
mainly  due  to  a  rec  uction  of  its  earlier 
estimate  of  the  nun  ber  of  employees 
potentially  exposec  to  cotton  dust. 
OSHA  will  summa  ize  the  comments 
submitted  in  respoi  ise  to  this  notice, 
and  will  include  th  is  summary  in  the 
request  to  OMB  to  ( ixtend  the  approval 
of  the  information-i  :ollection 
requirements  conta  ined  in  the  Cotton 
Dust  Standard  (29  CFR  1910.1043). 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requiren  ents 

Title:  Cotton  Dus :  Standard. 

OMB  Number:  i:  18-0101 

Affected  Public: '.  Jusiness  or  other  for- 
profit;  Federal  govt  mment;  state,  local 
or  tribal  govemmei  t 

Number  ofRespc  ndents:  547. 

Frequency:  On  o(  casion. 

Total  Responses:  280,655. 

Avemge  Time  pe  r  Response:  Varies 
from  5  minutes  to  j  rovide  information 
to  the  examining  pi  lysician  to  2  hours 
to  conduct  exposui  b  monitoring. 

Estimated  Total  purden  Hours: 
80,210. 

Estimated  Cost  (pperation  and 
Maintenance):  $5,7  77.108. 

!  iignature 


and 


m.  Authority  and 

Charles  N.  Jeffre^ 
of  Labor  for  Occupi  itional 
Health,  directed 
notice.  The  authori  ty 
the  Paperwork  Reduction 
(44  U.S.C.  3506) 
Labor's  Order  No 

Signed  at  Washingis 
24.  2000. 

Charles  N.  Jeffress, 
Assistant  Secretary  o 
[FR  Doc.  00-4867 
BHJJNG  COO€  4510-26-M 
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LABOR 


Occupational  Safejty  and  Health 
Administration 


[Docket  No.  ICR-121 1-0101(2000)] 

1^-dlbromo-3*ctil6ropropane  (DBCP); 
Extension  of  the  Office  of  Management 
of  Budget's  (OMB  ,Approval  of 
Information  Collection  (Paperworit) 
Requirements 


AGENCY: 

Administration 


Occupatidnal  Safety  and  Health 
(0;HA);Ubor. 


ACTION:  Notice  of  an  opportimity  for 
public  comment. 

SUMMARY:  OSHA  soUcits  comments 
concerning  the  extension  of  the 
information  collection  requirements 
contained  in  the  DBCP  Standard  929 
CFR  1910.1044). 

Request  For  Comment 

The  Agency  is  particularly  interested 
in  comments  on  the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

DATE:  Submit  written  comments  on  or 
before  May  1,  2000. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0101(2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Comments  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3641,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information  Collection 
Request  (ICR)  supporting  the  need  for 
the  information  collection  requirements 
in  the  DBCP  Standard  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  you  may  request  a  mailed 
copy  by  telephoning  Todd  R.  Owen  at 
(202)  693-2444.  For  electronic  copies  of 
the  ICR  on  the  DBCP  Standard,  contact 
OSHA  on  the  Internet  at  http:/ 
www.osha.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearemce  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 


comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)(44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  clearly  understood,  and 
OSHA's  estimate  of  the  information 
burden  is  correct.  The  Occupational 
Safety  and  Health  Act  of  the  1970  (the 
Act)  authorizes  information  collection 
by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657). 

The  information  collection 
requirements  in  the  DBCP  Standard 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  exposure  to  DBCP.  In  this  regard, 
the  DBCP  Standard  requires  employers 
to  monitor  employees'  exposure  to 
DBCP,  monitor  employee  health,  and 
provide  employees  with  information 
about  their  exposures  and  the  health 
effects  of  exposure  to  DBCP. 

n.  Proposed  Actions 

OSHA  proposes  to  extend  the  OMB 
approval  of  the  collection  of  information 
(paperwork)  contained  in  the  DBCP 
Standard  (29  CFR  1910.1044).  OSHA 
will  summarize  the  comments 
submitted  in  response  to  this  notice, 
emd  will  include  this  summary  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the  DBCP 
Standard  (29  CFR  1910.1044). 

Type  of  Review:  Extension  of 
currently  approved  information 
collection  requirements. 

Title:  1 ,2-dibromo-3-chloropropane 
Standard. 

OMB  Number:  1218-0101. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  govenmient;  state,  local 
or  tribal  government. 

Number  of  Respondents:  1. 

Frequency:  On  occasion. 

Estimated  Total  Burden  Hours:  1. 

m.  Authority  and  Signature 

Charles  N.  Jeffress.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 
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Signed  at  Washington,  D.C.,  on  February 
24,  2000. 

Charles  N.  )effress, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  00-4868  Filed  2-29-00;  8:45  am) 

BILUNG  CODE  4510-26-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  deletion  of  the 
following  item  from  the  previously 
announced  closed  meeting  (Federal 
Register,  Vol.  65,  No.  35,  page  8748. 
February  22,  2000)  scheduled  for 
Thursday,  February  24,  2000. 

2.  One  (1)  Personnel  Matter.  Closed 
pursuant  to  exemptions  (2),  (5),  (6),  (7) 
and  {9)(B). 

The  Board  voted  unanimously  that 
agency  business  required  that  this  item 
be  deleted  from  the  closed  agenda  and 
that  no  earlier  announcement  of  this 
change  was  possible. 

The  previously  announced  items 
were: 

1.  Administrative  Action  under 
Section  208  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9){A)(ii)  and  (9){B). 

2.  Three  (3)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2),  (5),  (6),  (7) 
and  (9){B). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  00-5085  Filed  2-28-00;  3:46  pm) 

BILUNC  CODE  7S35-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  No.  50-255] 

Consumers  Energy  Company;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
20,  issued  to  Consumers  Energy 
Company  for  operation  of  the  Palisades 
Plant  located  in  Van  Biuen  County, 
Michigan. 

The  proposed  amendment  would 
change  Current  Technical  Specification 


(CTS)  4.9a.2,  "Auxiliary  Feedwater 
System  Tests — Surveillance 
Requirements — Auxiliary  Feedwater 
Pumps,"  by  removing  the  surveillance 
requirement  with  respect  to  the  backup 
steam  supply  to  turbine-driven  auxiliary 
feedwater  (AFW)  pump  P-8B.  As 
changed,  the  monthly  surveillance 
requirement  would  apply  to  the  switch 
for  the  primary  steam  supply  vdve  (CV- 
0522B)  and  the  pump  test-key  switch  on 
the  automatic  AFW  actuation  system, 
but  not  to  the  switch  for  the  manual 
backup  steam  supply  valve. 

Related  changes  would  also  be  made 
to  the  Improved  Technical  Specification 
(ITS)  3.7.5,  "Auxiliary  Feedwater  (AFW) 
System,"  as  issued  November  30,  1999 
(Amendment  189).  Condition  A  for  ITS 
3.7.5  currently  provides  a  completion 
time  of  7  days  for  restoration  if  one  of 
the  two  steam  supplies  for  the  turbine- 
driven  AFW  pump  becomes  inoperable 
(provided  the  other  supply  is  operable). 
The  proposed  amendment  would  delete 
ITS  3.7.5  Condition  A,  and  the 
remaining  conditions  and  their 
associated  actions  would  be  relettered. 
ITS  3.7.5  Condition  B  currently  allows 
a  completion  time  of  72  hours  for 
restoration  of  an  inoperable  AFW  pump 
(provided  that  at  least  100%  of  required 
AFW  flow  and  at  least  two  operable 
AFW  pumps  are  available).  Condition  B 
also  specifies  a  second  completion  time: 
"10  days  from  discovery  of  failure  to 
meet  the  LCO  [limiting  condition  for 
operation]."  The  proposed  amendment 
would  delete  this  second  completion 
time  in  Condition  B.  The  proposed 
amendment  would  also  revise  ITS 
Surveillance  Requirement  3.7.5.1  to 
only  require  verification  of  valve 
alignment  in  the  remaining  steam 
supply  to  P-8B  (i.e.,  reference  to  the 
backup  steam  supply  would  be 
eliminated).  The  licensee  also 
forwarded  associated  changes  for  the 
CTS  and  ITS  Bases. 

Exigent  circumstances  exist  which 
cause  the  Commission  to  act  promptly 
upon  the  proposed  amendment  request. 
Diu'ing  a  maintenance  outage  on 
February  5,  2000,  a  steam  leak 
developed  beneath  the  floor  of  the 
turbine  building  from  the  underground 
piping  that  provides  a  manual  backup 
steam  supply  to  AFW  pump  P-8B.  The 
licensee  states  that  this  manual  backup 
steam  supply  line  provides  no  required 
safety  function,  but  it  does  provide  an 
alternative  steam  supply  to  P-8B  for 
operational  flexibility.  The  licensee 
subsequently  excavated  the  area 
immediately  surrounding  the  leak  and 
removed  and  replaced  the  leaking  pipe 
section.  Since  the  apparent  cause  of  the 
leak  was  corrosion  originating  from  the 
exterior  of  the  pipe,  the  licensee 


concluded  that  the  integrity  of  the 
remainder  of  the  line,  which  has  not 
been  completely  inspected,  cannot  be 
quantitatively  proven  and  cannot  easily 
be  demonstrated  to  be  in  compliance 
with  the  requirements  of  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  for  the  entire 
length  of  underground  pipe.  Therefore, 
the  licensee  decided  on  February  13, 
2000,  to  consider  this  manual  backup 
steam  supply  line  inoperable.  Since  the 
plant  was  scheduled  to  start  up,  the 
licensee  requested  in  a  letter  and 
telephone  call  on  February  16,  2000, 
that  the  Commission  grant  enforcement 
discretion  to  permit  plant  startup  and 
subsequent  operation  until  a  TS  change 
request  could  be  processed.  During  the 
phone  call,  and  in  a  subsequent  letter 
dated  February  18,  2000,  the 
Commission  noted  its  intention  to 
exercise  enforcement  discretion  for  the 
period  of  time  necessary  to  process  a 
license  amendment  to  change  the  TS.  In 
its  letter  granting  enforcement 
discretion,  the  Commission  stated  that 
the  license  amendment  application  was 
to  be  submitted  no  later  than  12:50  p.m. 
on  February  18,  2000.  Thus,  the 
licensee's  application  for  amendment, 
dated  February  18,  2000,  is  in  response 
to  the  degraded  condition  of  an 
underground  pipe  that  is  not  needed  for 
any  safety  function  and  to  the 
Commission's  actions  in  granting 
enforcement  discretion. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6).  for 
amendments  to  be  granted  under 
exigent  circimistances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

A.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 
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publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  conmients  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  conmients  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  31,  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sti'eet.  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 


date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
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relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Conmiission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Arunas  T.  Udrys,  Esquire,  Consumers 
Energy  Company,  212  West  Michigan 
Avenue,  Jackson,  MI  49201,  attorney  for 

the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  18,  2000, 
which  is  available  for  public  inspection 
at  the  Conmiission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 


accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood, 

Senior  Project  Manager,  Section  1 ,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00^892  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50^23] 

Northeast  Nuclear  Energy  Company,  et 
al.  (Millstone  Nuclear  Power  Station, 
Unit  3);  Order  Approving  Transfer  of 
License  and  Conforming  Amendment 

I 

Northeast  Nuclear  Energy  Company 
(NNECO)  is  authorized  to  act  as  agent 
for  the  joint  owners  of  the  Millstone 
Nuclear  Power  Station,  Unit  3 
(Millstone  3),  and  has  exclusive 
responsibility  and  control  over  the 
physical  construction,  operation,  and 
maintenance  of  the  facility  as  reflected 
in  Facility  Operating  License  No.  NPF- 
49.  Montaup  Electric  Company 
(Montaup),  one  of  the  joint  owners, 
currently  owns  a  4.0-percent  interest  in 
Millstone  3;  New  England  Power 
Company  (NEP),  another  of  the  joint 
owners,  currently  owns  a  12.2  percent 
interest.  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  issued  Facility 
Operating  License  No.  NPF-49  on 
January  31,  1986,  pursuant  to  Part  50  of 
Title  10  of  the  Code  of  Federal 
Regixlations  (10  CFR  Part  50).  The 
facility  is  located  in  New  London 
County,  on  the  southern  coast  of  the 
State  of  Connecticut. 

n 

Under  cover  of  a  letter  dated  June  15, 
1999,  Montaup  and  NEP  submitted  an 
application  requesting  approval  of  the 
direct  and  indirect  transfers  of  the 
license  to  the  extent  held  by  Montaup 
in  connection  with  its  4.0-percent 
ownership  interest  in  Millstone  3, 
regarding  a  proposed  acquisition  of  that 
interest  by  NEP.  The  June  15, 1999, 
application,  which  incorporated  by 
reference  a  related  application  dated 
March  15,  1999,  filed  by  NEP  (NEP— 
National  Grid  submittal),  was 
supplemented  July  20,  September  3,  and 
November  29,  1999,  and  January  18. 
2000  (collectively  hereinafter  "the 
application").  In  addition,  the 


application  requested  approval  of  a 
conforming  amendment  to  reflect  the 
direct  transfer. 

According  to  the  application,  on 
February  1, 1999,  New  England  Electric 
System  (NEES),  the  parent  company  of 
NEP,  entered  into  an  Agreement  and 
Plan  of  Merger  and  Consent  Agreement 
(Merger  Agreement)  with  Eastern 
Utilities  Associates  (EUA),  a 
Massachusetts  business  trust,  which  is 
the  indirect  parent  of  Montaup.  Under 
the  Merger  Agreement,  certain 
transactions  will  occur  that  will 
ultimately  result  in  the  indirect  transfer 
of  Montaup's  interest  in  Millstone  3  to 
NEES  and  the  direct  transfer  of  that 
interest  to  NEP.  NEP  would  then  own  a 
16.2-percent  interest  in  Millstone  3. 

In  addition,  by  virtue  of  a  separate 
merger  agreement  between  NEES  and 
the  National  Grid  Group,  pic  (National 
Grid),  an  indirect  transfer  of  Montaup's 
Millstone  3  license  to  National  Grid 
would  occur  by  virtue  of  National  Grid 
acquiring  NEES  and,  indirectly,  NEP. 
NNECO,  the  sole  licensed  operator  of 
the  facility,  would  remain  the  managing 
agent  for  the  joint  owners  of  the  facility 
and  continue  to  have  exclusive 
responsibility  for  the  management, 
operation,  and  maintenance  of  Millstone 
3.  The  application  did  not  propose  a 
change  in  the  rights,  obligations,  or 
interests  of  the  other  joint  owners  of 
Millstone  3.  In  addition,  no  physical 
changes  to  Millstone  3  or  operational 
changes  were  proposed. 

The  proposed  conforming 
amendment,  submitted  by  NNECO  on 
behalf  of  NEP  to  address  the  proposed 
direct  transfer  of  the  license  from 
Montaup  to  NEP  with  regard  to  NEP's 
acquisition  of  Montaup's  4.0-percent 
interest  in  Millstone  3,  would  remove 
references  to  Montaup  in  the  license 
and  change  the  number  of  license 
holders  as  stated  in  the  license  from  14 
to  13.  NEP  is  currently  referenced  in  the 
license  as  a  licensee,  given  its  existing 
12.2-percent  ownership  interest  in 
Millstone  3,  and  therefore  would  not 
need  to  be  added  to  the  license. 

Approval  of  the  above  described 
license  transfers  and  conforming  license 
amendment  was  requested  pursuant  to 
10  CFR  50.80  and  50.90.  Notice  of  the 
application  for  approval  and  an 
opportunity  for  a  hearing  was  published 
in  the  Federal  Register  on  January  19, 
2000  (65  FR  2990).  No  hearing  requests 
were  filed. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Comnussion  shall 
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submittal,  having  the  composition, 
authority,  responsibilities,  and 
obligations  specified  in  the  NEP- 
National  Grid  submittal,  provided, 
however,  the  Special  Nuclear 
Committee  may  also  have  exclusive 
authority  on  behalf  of  NEP  over  taking 
any  action  which  is  ordered  by  the  NRC 
or  any  other  agency  or  court  of 
competent  jurisdiction.  No  material 
changes  with  respect  to  the  Special 
Nuclear  Committee  may  be  made 
without  the  prior  written  consent  of  the 
Director,  Office  of  Nuclear  Reactor 
Regulation.  The  foregoing  provisions 
may  be  modified  by  the  Commission 
upon  application  and  for  good  cause 
shown. 

(2)  The  Special  Nuclear  Committee, 
once  established  in  accordance  with 
Condition  (1)  above,  shall  have  the 
responsibility  and  exclusive  authority  to 
ensure,  and  shall  ensure,  that  the 
business  and  activities  of  NEP  with 
respect  to  the  Millstone  3  license  are  at 
all  times  conducted  in  a  manner 
consistent  with  the  protection  of  the 
public  health  and  safety  and  common 
defense  and  security  of  the  United 
States. 

(3)  NEP  shall  provide  the  Director, 
Office  of  Nuclear  Reactor  Regulation  a 
copy  of  any  application,  at  the  time  it 
is  filed,  to  transfer  (excluding  grants  of 
security  interests  or  liens)  from  NEP  to 
its  current  or  proposed  direct  or  indirect 
parent,  or  to  any  other  affiliated 
company,  facilities  for  the  production, 
transmission,  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  ten  percent  (10%)  of  NEP's 
consolidated  net  utility  plant,  as 
recorded  on  NEP's  book  of  accounts. 

(4)  Should  any  of  the  proposed 
license  transfers  approved  by  this  Order 
not  be  completed  by  February  28,  2001, 
this  Order  shall  become  null  and  void 
with  respect  to  such  transfer,  provided, 
however,  upon  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 

It  is  Further  Ordered  that,  consistent 
with  10  CFR  2.1315(b),  a  license 
amendment  that  makes  the  changes,  as 
indicated  in  Enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  license  to  reflect  the  subject  direct 
license  transfer  from  Montaup  to  NEP  is 
approved.  Such  amendment  shall  be 
issued  and  made  effective  at  the  time 
the  proposed  direct  license  transfer  from 
Montaup  to  NEP  is  completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
June  15, 1999,  and  supplements  dated 
July  20,  September  3,  and  November  29, 
1999,  and  January  18,  2000,  the  NEP- 
National  Grid  submittal  dated  March  15, 


1999,  and  the  safety  evaluation  dated 
February  24,  2000,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  http://www.nrc.gov. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  00-4883  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  759(M>1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
49  issued  to  Northeast  Nuclear  Energy 
Company  for  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  No.  3 
(Millstone  3)  located  in  New  London 
County,  Connecticut. 

The  proposed  amendment  request 
dated  February  1,  2000,  would  revise 
limiting  conditions  for  operation  (LCOs) 
3.0.1  and  3.0.2  and  add  LCO  3.0.5  to  the 
Technical  Specifications  (TSs)  for 
Millstone  3.  LCO  3.0.5  establishes 
allowances  for  restoring  equipment  to 
service  under  administrative  controls 
when  the  equipment  has  been  removed 
ft-om  service  or  declared  inoperable  to 
comply  with  actions  in  the  TS.  LCOs 
3.0.1  and  3.0.2  would  be  revised  by 
adding  an  exception  that  states  "except 
as  provided  in  Specification  3.0.5."  The 
Bases  to  the  TS  would  also  be  changed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
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significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  [The  proposed  amendment  does  not) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  addition  of  Technical  Specification 
3.0.5  allows  restoration  of  equipment  to 
service  under  administrative  controls  when  it 
has  been  removed  from  service  or  declared 
inoperable  to  comply  with  action 
requirements  [of  the  TSj.  The  potential 
impact  of  temporarily  returning  the 
equipment  to  service  is  considered  to  be 
insignificant  since  the  equipment  has  been 
restored  to  a  condition  which  is  expected  to 
provide  the  required  safety  function.  As 
stated  in  Generic  Letter  87-09,  "The  vast 
majority  of  surveillances  do  in  fact 
demonstrate  that  systems  or  components  are 
operable."  Also,  returning  the  equipment  to 
service  for  testing  will  promote  timely 
restoration  of  the  equipment  and  reduce  the 
probability  of  events  that  may  have  been 
prevented  or  mitigated  by  such  operable 
equipment.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Since  the  equipment  to  be  restored  is 
already  out  of  service,  the  availability  of  the 
equipment  has  been  previously  considered  in 
the  evaluation  of  consequences  of  an 
accident.  Temporarily  returning  the 
equipment  to  service  in  a  state  [in]  which 
[the  equipment)  is  expected  to  function  as 
required  to  mitigate  the  consequences  of  a 
previously  analyzed  accident  will  promote 
timely  restoration  of  the  equipment  and 
restore  the  capabilities  of  the  equipment  to 
mitigate  the  consequences  of  any  events 
previously  analyzed.  Therefore,  the  proposed 
changes  do  not  involve  a  significemt  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

2.  [The  proposed  amendment  does  not) 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  do  not  introduce  a 
new  mode  of  plant  operation  and  do  not 
involve  [a]  physical  modification  to  the 
plant.  Operation  with  the  inoperable 
equipment  temporarily  restored  to  service  is 
not  considered  a  new  mode  of  operation 
since  existing  procedures  and  administrative 
controls  prevent  the  restoration  of  equipment 
to  service  until  it  is  considered  capable  of 
providing  the  required  safety  functions. 

Performance  of  the  surveillance  is 
considered  to  be  a  confirmatory  check  of  that 
capability  which  demonstrates  that  the 
equipment  is  indeed  operable  in  the  majority 
of  the  cases.  For  those  times  when  equipment 
which  may  be  temporarily  returned  to  service 
under  administrative  controls  is 


subsequently  determined  to  be  inoperable  the 
resulting  condition  is  comparable  to  the 
equipment  having  been  determined  to  be 
inoperable  during  operation,  with  continued 
operation  for  a  specified  time  allowed  to 
complete  required  actions.  Since  this 
condition  has  been  previously  evaluated  in 
the  development  of  the  current  Technical 
Specifications,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

3.  [The  proposed  amendment  does  not] 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Temporarily  returning  [previously 
declared)  inoperable  equipment  to  service  for 
the  purpose  of  confirming  operability,  places 
the  plant  in  a  condition  which  has  been 
previously  evaluated  and  determined  to  be 
acceptable  for  short  periods.  Additionally, 
the  equipment  has  been  determined  to  be  in 
a  condition  which  provides  the  previously 
determined  margin  of  safety.  The 
performance  of  the  surveillance  simply 
confirms  the  expected  result  and  capability 
of  the  equipment.  Therefore,  the  proposed 
changes  do  not  involve  a  significsmt 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovra  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  bearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  31,  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  hiterested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
residts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu-e  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possibie 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  shou)d 
also  identify  the  specific  aspect(s)  of  the 
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subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  das  filed  a  petition  for 
leave  to  interven(  \  or  who  has  been 
admitted  as  a  par  \y  may  amend  the 
petition  without  equesdng  leave  of  the 
Board  up  to  15  di  ys  prior  to  the  first 
prehearing  confei  ence  scheduled  in  the 
proceeding,  but  s  nch  an  amended 
petition  must  sat  sfy  the  specificity 
requirements  des  bribed  above. 

Not  later  than  :  5  days  prior  to  the  first 
prehearing  confei  ence  scheduled  in  the 
proceeding,  a  pet  tioner  shall  file  a 
supplement  to  th  ;  petition  to  intervene 
which  must  inck  de  a  list  of  the 
contentions  whic  i  are  sought  to  be 
litigated  in  the  m  itter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  o  r  fact  to  be  raised  or 
controverted.  In  « ddition,  the  petitioner 
shall  provide  a  bi  ief  explanation  of  the 
bases  of  the  contt  ntion  and  a  concise 
statement  of  the  a  lleged  facts  or  expert 
opinion  which  su  pport  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  peti  ioner  must  also 
provide  reference  s  to  those  specific 
sources  and  docu  ments  of  which  the 
petitioner  is  awai  e  and  on  which  the 
petitioner  intend!  to  rely  to  establish 
those  facts  or  exp  ert  opinion.  Petitioner 
must  provide  suf  icient  information  to 
show  that  a  genui  ne  dispute  exists  with 
the  applicant  on  i  i  material  issue  of  law 
or  fact.  Contentio  is  shall  be  limited  to 
matters  within  th ;  scope  of  the 
amendment  unde  r  consideration.  The 
contention  must  1  >e  one  which,  if 
proven,  would  er  title  the  petitioner  to 
relief.  A  petitione  r  who  fails  to  file  such 
a  supplement  wh  ch  satisfies  these 
requirements  wit  i  respect  to  at  least  one 
contention  will  n  3t  be  permitted  to 
participate  as  a  pi  irty. 

Those  permitte  i  to  intervene  become 
parties  to  the  pro(  :eeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  hai^e  the  opportunity  to 
participate  fully  i  n  the  conduct  of  the 
hearing,  includin ;  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  r  (quested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazarc  s  consideration.  The 
final  determinati(  n  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  dete  rmination  is  that  the 
amendment  requ(  st  involves  no 
significant  hazarc  s  consideration,  the 


Commission  may 


and  make  it  immediately  effective, 
notwithstanding  '  he  request  for  a 
hearing.  Any  heaj  ing  held  would  take 
place  after  issuan  :e  of  the  amendment. 


issue  the  amendment 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Lillian  M.  Cuoco,  Esq.,  Senior  Nuclear 
Counsel,  Northeast  Utilities  Service 
Company.  P.O.  Box  270,  Hartford, 
Connecticut,  06141-0270,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  1,  2000, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  from  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  ClifTord, 

Chief.  Section  2,  Project  Directorate  I,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  00-^884  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-311] 

Public  Service  Electric  &  Gas 
Company;  Notice  of  Consideration  of 
Issuance  of  AmerKknent  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Clearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75  issued  to  Public  Service 
Electric  &  Gas  Company  for  operation  of 
the  Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2  (Salem  Units  1/2) 
located  in  Salem  County,  New  Jersey. 

The  proposed  amendment  request 
dated  January  24,  2000,  would  revise 
the  radiological  effluent  technical 
specifications  (RETS)  and 
administrative  controls  requirements 
(i.e..  Sections  3/4.3,  Instrumentation;  3/ 
4.11,  Radioactive  Effluents;  3/4.12, 
Radiological  Envirormiental  Monitoring; 
6.0,  Administrative  Controls,  and  the 
table  of  contents  and  definitions)  in  the 
Salem  Units  1/2  Technical 
Specifications  (TS)  by  implementing 
programmatic  controls  for  RETS  in  the 
administrative  controls  section  and 
relocating  procedural  details  of  the 
RETS,  with  various  changes,  to  the 
offsite  dose  calculation  manual  (ODCM) 
or  to  the  process  control  program  (PCP). 
The  proposed  changes  follow  the 
guidance  and  requirements  in  the 
Commission's  Generic  Letter  (GL)  89- 
01,  "Implementation  of  Programmatic 
Controls  in  the  Technical  Specifications 
for  Radiological  Effluent  Technical 
Specifications  (RETS)  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  or  to  the  Process  Control 
Program,"  that  was  issued  in  1989. 
There  is  also  the  proposed  change  to 
add  the  word  "oxygen"  to  the  title  of 
"Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation"  on  page  iv 
of  the  table  of  contents. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
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facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  affect 
accident  initiators  or  precursors  and  do  not 
alter  the  design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  The  proposed 
changes  do  not  alter  or  prevent  the  ability  of 
structures,  systems,  or  components  to 
perform  their  intended  function  to  mitigate 
the  consequences  of  an  initiating  event 
within  the  acceptance  limits  assumed  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  and 
procedural  details  relative  to  radiological 
effluents. 

Implementation  of  programmatic  controls 
for  RETS  in  [the]  TS  will  assure  that  the 
applicable  regulatory  requirements 
pertaining  to  the  control  of  radioactive 
effluents  will  continue  to  be  maintained. 
Since  there  are  no  changes  to  previous 
accident  analyses,  the  radiological 
consequences  associated  with  these  analyses 
remain  unchanged.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions,  or 
configuration  of  the  facility;  nor  do  the 
proposed  changes  change  the  manner  in 
which  the  plant  is  operated.  The  proposed 
changes  have  no  impact  on  component  or 
system  interactions.  The  proposed  changes 
are  administrative  in  nature  and  do  not 
change  the  level  of  programmatic  controls 
and  procedural  details  relative  to  radiological 
effluents.  Therefore,  these  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

There  is  no  impact  on  equipment  design  or 
operation  and  there  are  no  changes  being 
made  to  the  TS  required  safety  limits  or 
safety  system  settings  that  would  adversely 
affect  plant  safety  as  a  result  of  the  proposed 
changes.  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  and 
procedural  details  relative  to  radiological 
effluents.  A  comparable  level  of 
admini-strative  control  will  continue  to  be 


applied  to  those  design  conditions  and 
associated  surveillances  being  relocated  to 
the  ODCM  or  PCP.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdowm  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  31,  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.govl\he  Electronic 
Reading  Room).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is'  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioners  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
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Hancocks  Bridge,  NJ  08038,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  24,  2000, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
William  C.  Cleaves, 
Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  00-4887  Filed  2-29-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.:  07(M)0784  and  040-07044] 

Notice  Consideration  of  the  Approval 
of  the  Site  Remediation  Plan  for  the 
Formerly  Licensed  Union  Carbide 
Facility  in  Lawrenceburg,  TN 

SUMMARY:  The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  a 
Remediation  (Decommissioning)  Plan 
(RDP)  submitted  by  UCAR  Carbon 
Company,  Inc.  (UCAR)  to  authorize 
decommissioning  of  its  formerly 
licensed  Union  Carbide  Corporation 
(UCC)  facility  in  Lawrenceburg, 
Tennessee. 

SUPPLEMENTARY  INFORMATION:  On  August 
19,  1998,  UCAR  submitted  the  RDP  of 
its  formerly  licensed  facility  in 
Lawrenceburg,  Tennessee.  The  RDP 
summarized  the  decommissioning 
activities  that  will  be  undertaken  to 
remediate  the  contamination  identified 
in  three  buildings,  on  an  incinerator 
pad,  and  in  the  surroimding  outdoor 
areas.  Radioactive  contamination  at  the 
UCC  facility  consists  of  building 
structures  and  soil  contaminated  with 
enriched  uranium  and  thorium  resulting 


fi-om  licensed  operation  that  occurred 
fi-om  1963  to  1974. 

NRC  will  require  the  licensee  to 
remediate  the  UCC  facility  to  meet 
NRC's  decommissioning  criteria,  and 
during  the  decommissioning  activities, 
to  maintain  effluents  and  doses  within 
NRC  requirements  and  as  low  as 
reasonably  achievable. 

Prior  to  approving  the  RDP,  NRC  will 
have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  NRC's  regulations.  These  findings 
will  be  documented  in  a  Safety 
Evaluation  Report  and  an 
Environmental  Assessment. 

UCAR  has  submitted  the  RDP  and 
NRC  hereby  provides  notice  that  the 
RDP  is  under  review.  Please  address  any 
questions  or  comments  to  the 
information  contact  person  listed  below. 

The  RDP  for  the  formerly  licensed 
UCC  facility,  Lawrenceburg,  Tennessee, 
License  Nos.  SNM-00724  (Terminated) 
and  SMB-00720  (Terminated),  is 
available  for  inspection  at  the  NRC's 
Public  Document  Room,  2120  L  Street 
NW,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Tadesse,  Decommissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  at  (301)  415-6221  or  e-mail 
rxt@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Michael  C.  Layton, 

Acting  Chief,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-4886  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  the  Staff's  Intention  to 
Combine  Draft  Regulatory  Guide  DG- 
4006  With  the  Standard  Review  Plan 
for  Decommissioning 

summary:  The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  plans  to  combine  the 
guidance  in  Draft  Regulatory  Guide  DG- 
4006,  with  the  Standard  Review  Plan 
(SRP)  for  decommissioning  currently 
being  developed  by  NRC  staff. 
supplementary  information:  In  August 
1998,  NRC  issued  "Draft  Regulatory 
Guide  DG— 4006,  Demonstrating 
Compliance  with  the  Radiological 
Criteria  for  License  Termination"  for  a 
2-year  use  and  comment  period.  DG- 
4006  addressed  the  release  fi-om 
regulatory  control  of  buildings  and  soil 
but  did  not  pertain  to  the  release  of 
contaminated  equipment.  It  included 
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regulatory  positions  on  dose  modeling, 
methods  for  conducting  final  status 
surveys,  as  low  as  reasonably  achievable 
analysis,  and  license  termination  imder 
restricted  conditions.  DG— 4006  also 
discussed  how  these  regulatory 
positions  should  be  integrated  during 
license  termination  activities.  NRC  staff 
initially  intended  to  finalize  the  DG  by 
July  2000.  In  September  1999,  NRC  staff 
stated  that  it  would  accept  comments  on 
DG-4006  until  November  1999.  NRC 
staff  received  approximately  185 
comments  on  DG— 4006  from  four 
professional  organizations,  one  Federal 
agency,  three  State  regulatory  agencies 
and  the  Conference  of  Radiation  Control 
Program  Directors,  and  two  private 
concerns. 

In  late  1999,  NRC  staff,  in  recognition 
that  similar  guidance  was  being 
presented  in  the  SRP,  decided  to 
combine  the  guidance  in  DG— 4006  with 
the  guidance  in  the  SRP  and  use  the 
SRP  as  the  primary  guidance  document. 
This  action  will  aid  in  consolidating 
decommissioning  guidance  in  a  user- 
friendly  manner.  As  such,  NRC  staff 
does  not  plan  to  publish  a  final  version 
of  the  Regulatory  Guide.  Comments 
submitted  by  interested  individuals  on 
DG— 4006  will  be  considered  as  NRC 
staff  finalizes  the  SRP. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominick  A.  Orlando,  Decommissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  at  (301)  415-6749. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Michael  C.  Layton, 

Acting  Chief,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-4888  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-528,  STN  50-529.  and 
STN  50-530] 

Arizona  Public  Service  Company;  Palo 
Verde  Nuclear  Generating  Station, 
Units  1, 2,  and  3,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  Licenses  Nos.  NPF— 41,  NPF- 
51,  and  NPF-74,  issued  to  the  Arizona 
Public  Service  Company  (the  licensee), 
for  operation  of  the  Palo  Verde  Nuclear 
Generating  Station  (Palo  Verde),  Units  1, 


2,  and  3,  located  in  Maricopa  Coimty, 
Arizona. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  increase 
the  number  of  fuel  assemblies  that  can 
be  stored  in  the  Palo  Verde  spent  fuel 
pools  (SFPs)  from  1034  fuel  assemblies 
per  SFP  (1033  fuel  assemblies  for  the 
Unit  2  SFP)  to  1205  fuel  assemblies  per 
SFP.  The  increase  in  storage  capacity  is 
based  on  taking  credit  for  fuel  assembly 
bumup,  for  soluble  boron,  and  for  fuel 
assembly  configuration  in  the  SFP.  In 
addition,  the  proposed  action  would 
increase  the  maximum  radially  averaged 
fuel  enrichment  from  4.3  weight  percent 
to  4.8  weight  percent. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  Jime  8,  1999,  as 
supplemented  by  letters  dated  Jidy  20 
and  November  24, 1999. 

The  Need  for  the  Proposed  Action 

The  licensee  is  plaiuiing  on 
implementing  dry  cask  storage  in  the 
second  half  of  2002.  Since  all  three  Palo 
Verde  SFPs  will  lose  the  capacity  to 
fully  offload  the  core  prior  to  that  time, 
the  licensee  needs  to  increase  the 
maximum  number  of  fuel  assemblies 
that  can  be  stored  in  the  SFPs.  The 
higher  enrichment  limit  is  needed  to 
provide  flexibility  in  future  core 
designs. 

Environmental  Impacts  of  the  Proposed 
Action 

Thermal  Impact 

The  change  in  temperature  of  the  SFP 
water  was  evaluated  for  the  potential 
increase  in  reactivity.  The  current 
design  basis  for  the  SFP  cooling  system 
is  based  on  the  proposed  increased 
capacity  of  the  SFP,  so  no  significant 
increase  in  SFP  temperattire  is  expected. 
In  addition,  because  the  reactivity 
coefficient  in  the  SFP  is  negative,  a 
temperature  increase  will  result  in  a 
decrease  in  reactivity.  Since  increasing 
the  capacity  of  the  SFPs  would  increase 
the  maximum  heat  load,  the  pool 
temperature  would  tend  to  be  higher, 
not  lower,  after  the  proposed  action  was 
implemented.  Therefore,  the  thermal 
impact  of  the  proposed  action  would 
tend  to  increase  the  ability  of  the  SFP 
system  to  maintain  criticality 
parameters  within  the  design  bases  of 
the  plants. 

The  increased  heat  loads  that  result 
from  increasing  the  SFP  capacity  would 
cause  the  total  heat  load  rejected  to  the 
environment  to  increase.  The  maximum 
increase  in  heat  rejection  to  the 
environment  is  less  than  0. 1  percent  of 


the  total  heat  load  rejected  to  the 
enviroimient  by  an  operating  Palo  Verde 
unit,  and  is  not  considered  a  significant 
impact  to  the  environment. 

Radioactive  Waste  Treatment 

The  Palo  Verde  imits  use  waste 
treatment  systems  designed  to  collect 
and  process  gaseous,  liquid,  and  solid 
waste  that  might  contain  radioactive 
material.  These  radioactive  waste 
treatment  systems  were  evaluated  in  the 
Final  Environmental  Statement  (FES) 
dated  February  1982  (NUREG-0841). 
The  proposed  increase  in  the  capacity  of 
the  SFPs  and  the  proposed  increase  in 
the  enrichment  limit  will  not  involve 
any  change  in  the  waste  treatment 
systems  described  in  the  FES. 

Gaseous  Radioactive  Wastes 

The  storage  of  additional  and  higher 
enriched  spent  fuel  assemblies  in  the 
pools  is  not  expected  to  affect  the 
releases  of  radioactive  gases  from  the 
SPFs.  Gaseous  fission  products  such  as 
krypton-85  and  iodine-131  are  produced 
by  the  fuel  in  the  core  during  reactor 
operation.  A  small  percentage  of  these 
fission  gases  is  released  to  the  reactor 
coolant  from  the  small  number  of  fuel 
assemblies  that  are  expected  to  develop 
leaks  during  reactor  operation.  During 
refueling  operations,  some  of  these 
fission  products  enter  the  pools  and  are 
subsequently  released  into  the  air.  Since 
the  frequency  of  refueling  (and, 
therefore,  the  nimiber  of  freshly 
offloaded  spent  fuel  assemblies  stored 
in  the  pools  at  any  one  time)  will  not 
increase,  there  would  be  no  increase  in 
the  amounts  of  these  types  of  fission 
products  released  to  the  atmosphere  as 
a  result  of  the  increased  pool  fuel 
storage  capacity. 

The  increased  heat  load  on  the  pools 
from  the  storage  of  additional  spent  fuel 
assemblies  would  potentially  result  in 
an  increase  in  the  pools'  evaporation 
rate.  However,  this  increased 
evaporation  rate  is  not  expected  to 
result  in  an  increase  in  the  amount  of 
gaseous  tritium  released  from  the  pool. 
The  overall  release  of  radioactive  gases 
from  Palo  Verde  would  remain  a  small 
fraction  of  the  limits  of  10  CFR  20.1301. 

Solid  Radioactive  Wastes 

Spent  resins  are  generated  by  the 
processing  of  SFP  water  through  the 
pools'  purification  system.  These  spent 
resins  are  disposed  of  as  solid 
radioactive  waste.  Resin  replacement  is 
determined  primarily  by  the 
requirement  for  water  clarity  and  is 
normally  done  approximately  once  per 
year.  No  significant  increase  in  the 
volume  of  solid  radioactive  waste  is 
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consequences  of  a  misloaded  fuel 
assembly  remains  unchanged. 

Analyses  were  conducted  to  evaluate 
the  possibility  of  unacceptable  dilution 
of  the  soluble  boron  in  the  SFPs  due  to 
operational  events  or  accidents.  The 
analyses  verified  that  the  SFP  maximum 
effective  multiplication  factor  remained 
<0.95  for  all  credible  accident  scenarios. 
Therefore,  the  proposed  action  will  not 
result  in  a  criticality  event  and  no 
increases  in  radiological  consequences 
will  occur  as  a  result  of  a  boron  dilution 
event. 

The  NRC  has  reviewed  the  above 
analyses  conducted  by  the  licensee  and 
concludes  that  increases  in  the 
enrichment  limit  and  in  the  capacity  of 
the  SFPs  at  Palo  Verde  will  not  be 
accompanied  by  an  associated  increase 
in  the  radiologiccd  consequences  of  fuel- 
handling  accidents.  The  potential  offsite 
doses  will  not  be  increased  over  the 
values  given  in  the  updated  Final  Safety 
Analysis  Report. 

Environmental  Impact  Conclusions 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impacts.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  this  action. 

Alternatives  to  the  Proposed  Action 

Shipping  Fuel  to  a  Permanent  Federal 
Fuel  Storage/Disposal  Facility 

Shipment  of  spent  fuel  to  a  high-level 
radioactive  storage  facility  is  an 
alternative  to  increasing  the  onsite  spent 
fuel  storage  capacity.  However,  the  U.S. 
Department  of  Energy's  (DOE's)  high- 
level  radioactive  waste  repository  is  not 
expected  to  begin  receiving  spent  fuel 
until  approximately  2010,  at  the  earliest. 
To  date,  no  location  has  been  identified 
and  an  interim  Federal  storage  facility 
has  yet  to  be  identified  in  advance  of  a 
decision  on  a  permanent  repository. 
Therefore,  shipping  the  spent  fuel  to  the 
DOE  repository  is  not  considered  a 
viable  alternative  to  increased  onsite 
fuel  storage  capacity  at  this  time. 


Shipping  Fuel  to  a  Reprocessing  Facility 

Reprocessing  of  spent  fuel  from  Palo 
Verde  is  not  a  viable  alternative  since 
there  are  no  operating  commercial 
reprocessing  facilities  in  the  United 
States.  Therefore,  spent  fuel  would  have 
to  be  shipped  to  an  overseas  facihty  for 
reprocessing.  However,  this  approach 
has  never  been  used  and  it  would 
require  approval  by  the  Department  of 
State  as  well  as  other  entities. 
Additionally,  the  cost  of  spent  fuel 
reprocessing  is  not  offset  by  the  salvage 
vaJue  of  the  residual  uranium; 
reprocessing  represents  an  added  cost. 

Shipping  the  Fuel  Offsite  to  Another 
Utility 

The  shipment  of  fuel  to  another  utility 
would  provide  short-term  relief  from  the 
fuel  storage  problems  at  Palo  Verde.  The 
Nuclear  Waste  Policy  Act  of  1 982 , 
Subtitle  B  Section  131(a)(1),  however, 
clearly  places  the  responsibility  for  the 
interim  storage  of  spent  fuel  with  each 
owner  or  operator  of  a  nuclear  plant. 
The  SFPs  at  the  other  reactor  sites  were 
designed  with  capacity  to  accommodate 
spent  fuel  from  those  particular  sites. 
Therefore,  transferring  spent  fuel  from 
Palo  Verde  to  other  sites  would  create 
storage  capacity  problems  at  those 
locations. 

Alternatives  Creating  Additional  Storage 
Capacity 

Alternative  technologies  that  would 
create  additional  storage  capacity 
include  rod  consolidation,  dry  cask 
storage,  modular  vault  dry  storage,  and 
constructing  a  new  pool.  Rod 
consolidation  involves  disassembling 
the  spent  fuel  assemblies  and  storing  the 
fuel  rods  from  two  or  more  assemblies 
into  a  stainless  steel  canister  that  can  be 
stored  in  the  spent  fuel  racks.  Industry 
experience  with  rod  consolidation  is 
currently  limited,  primarily  due  to 
concerns  for  potential  gap  activity 
release  due  to  rod  breakage,  the 
potential  for  increased  fuel  cladding 
corrosion  due  to  some  of  the  protective 
oxide  layer  being  scraped  off,  and 
because  the  prolonged  consolidation 
activity  could  interfere  with  ongoing 
plant  operations.  Dry  cask  storage  is  a 
method  of  transferring  spent  fuel,  after 
storage  in  the  pool  for  several  years,  to 
high  capacity  casks  with  passive  heat 
dissipation  features.  The  licensee  is 
planning  on  implementing  dry  cask 
storage  at  the  Palo  Verde  site,  but  the 
SPTs  will  lose  the  capacity  to  fully 
offload  the  core  prior  to  the  time  dry 
cask  storage  will  be  available.  Vault 
storage  consists  of  storing  spent  fuel  in 
shielded  stainless  steel  cylinders  in  a 
horizontal  configuration  in  a  reinforced 
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concrete  vault.  The  concrete  vault 
provides  missile  and  earthquake 
protection  and  radiation  shielding. 
Concerns  for  vault  dry  storage  include 
security,  land  consumption,  eventual 
decommissioning  of  the  new  vault,  and 
high  cost.  The  alternative  of 
constructing  and  licensing  new  SFPs  is 
not  practical  for  Palo  Verde  because 
such  an  effort  would  require  about  10 
years  to  complete  and  would  not  be 
available  in  the  time  frame  needed. 
The  alternative  technologies  that 
could  create  additional  storage  capacity 
involve  additional  fuel  handling  with  an 
attendant  opportimity  for  a  fuel 
handling  accident,  involve  higher 
cumulative  dose  to  workers  affecting  the 
fuel  transfers,  require  additional 
security  measures  that  are  significantly 
more  expensive,  and  would  not  result  in 
a  significant  improvement  in 
environmental  impacts  compared  to  the 
proposed  action  to  increase  the  capacity 
of  the  current  SFPs. 

Reduction  of  Spent  Fuel  Generation 

Generally,  improved  usage  of  the  fuel 
£md/or  operation  at  a  reduced  power 
level  would  be  an  alternative  that  would 
decrease  the  amount  of  fuel  being  stored 
in  the  SFPs  and,  thus,  increase  the 
amount  of  time  before  the  maximum 
storage  capacities  of  the  SFPs  are 
reached.  However,  operating  the  plant  at 
a  reduced  power  level  would  not  make 
effective  use  of  available  resources,  and 
would  cause  uimecessary  economic 
hardship  on  the  licensee  and  its 
customers.  Therefore,  reducing  the 
amount  of  spent  fuel  generated  by 
increasing  bumup  further  or  reducing 
power  is  not  considered  a  practical 
alternative. 

The  No- Action  Alternative 

The  NRC  staff  also  considered  denial 
of  the  proposed  action  (i.e.,  the  "no- 
action"  alternative).  Denial  of  the 
application  would  result  in  no 
significant  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Palo  Verde,  Units  1,2, 
and  3. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  January  27,  2000,  the  staff  consulted 
with  the  Arizona  State  official,  Mr. 
Audbry  Godwin  of  the  Arizona 
Radiation  Protection  Agency,  regarding 


the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  envirormiental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  June  8,  July  20,  and 
November  24,  1999,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington  DC.  Publicly  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:// 
iwviv.nrc.gov  (the  Electronic  Reading 
Room). 

Dated  at  Rockviile,  Maryland,  this  24th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Mel  B.  Fields, 

Project  Manager,  Section  2,  Project 
Directorate  IV  6-  Decommissioning  Division 
of  Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  00-4890  Filed  2-29-00;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-1026] 

BNFL  Fuel  Solutions  Corporation; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Regarding  the 
Proposed  Exemption  From 
Requirements  of  10  CFR  Part  72 

By  letter  dated  January  14,  2000, 
BNFL  Fuel  Solutions  Corporation  (BFS 
or  applicant)  requested  an  exemption, 
pursuant  to  10  CFR  72.7,  from  the 
requirements  of  10  CFR  72.234(c).  BFS, 
located  in  Scotts  Valley.  California,  is 
seeking  Nuclear  Regulatory  Commission 
(NRC  or  the  Commission)  approval  to 
procure  materials  for  and  fabricate  14 
Wesflex  W150  storage  casks  prior  to 
receipt  of  a  Certificate  of  Compliance 
(CoC)  for  the  Wesflex  Spent  Fuel 
Management  System  (Wesflex  System). 
The  Wesflex  storage  cask  is  a  basic 
component  of  the  Wesflex  System,  a 
cask  system  designed  for  the  dry  storage 
of  spent  fuel.  The  Wesflex  System  is 
intended  for  use  under  the  general 
license  provisions  of  Subpart  K  of  10 
CFR  part  72  by  Consumers  Energy  at  the 


Palisades  Nuclear  Plant,  located  in 
Covert,  Michigan,  and  at  the  Big  Rock 
Point  Nuclear  Plant,  located  in 
Charlevoix,  Michigan.  The  application 
for  the  CoC  was  submitted  by  BFS  to  the 
Commission  on  February  3, 1998,  as 
supplemented. 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action 

BFS  is  seeking  Commission  approval 
to  procure  materials  for  and  fabricate  14 
Wesflex  W150  storage  casks  prior  to 
receipt  of  the  CoC.  The  applicant  is 
requesting  an  exemption  from  the 
requirements  of  10  CFR  72.234(c), 
which  states  that  "Fabrication  of  casks 
under  the  Certificate  of  Compliance 
must  not  start  prior  to  receipt  of  the 
Certificate  of  Compliance  for  the  cask 
model."  The  proposed  action  before  the 
Commission  is  whether  to  grant  this 
exemption  under  10  CFR  72.7. 

Need  for  the  Proposed  Action 

BFS  requested  the  exemption  to  10 
CFR  72.234(c)  to  ensure  the  availabifity 
of  storage  casks  so  that  Consumers 
Energy  can  maintain  full  core  offload 
capability  at  the  Palisades  Nuclear 
Plant.  Palisades  will  lose  full  core 
offload  capability  after  its  planned  April 
2001  refueling  outage.  Currently,  the 
Ventilated  Storage  Cask— 24  (VSC-24). 
fabricated  by  Sierra  Nuclear 
Corporation,  is  used  at  Palisades  for  the 
dry  storage  of  spent  fuel.  However,  the 
licensee  requires  another  cask  option 
because  the  storage  capability  of  the 
VSC-24  is  limited  by  its  bumup  and 
enrichment  requirements.  Beyond  April 
2001,  a  significant  portion  of  the 
remaining  and  future  spent  fuel 
inventory  at  Palisades  will  not  meet  the 
VSC-24  bumup  and  enrichment  limits. 
Aheady,  there  are  nearly  250  spent  fuel 
assemblies  at  Palisades  that  do  not 
qualify  for  storage  in  the  VSC-24. 

BFS  is  also  requesting  the  exemption 
to  ensure  the  availability  of  dry  storage 
casks  at  Big  Rock  Point  to  support  its 
decommissioning  schedule.  The  Big 
Rock  Point  decommissioning  schedule 
requires  that  all  fuel  be  loaded  into  dry 
storage  casks  by  2002. 

To  maintain  full  core  offload  at 
Palisades  and  to  meet  Big  Rock  Point's 
decommissioning  schedule,  Consumers 
Energy  anticipates  that  fuel  loading  of 
Wesflex  Systems  would  need  to  begin  in 
2001  at  both  sites.  Thus,  at  both 
Palisades  and  Big  Rock  Point,  the 
availability  of  the  Wesflex  System  is 
needed  in  2000  to  support  training  and 
dry  nms  in  anticipation  of  loading  fuel 
in  the  following  year.  To  meet  this 
schedule,  prociuement  of  the  W150 
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storage  cask  materii  ils  must  begin 
promptly. 

The  Wesflex  Syst  3m  CoC  application 
is  under  considerat  on  by  the 
Commission.  It  is  anticipated  that,  if 
approved,  the  CoC  vould  be  issued  in 
early  2001. 

Tne  proposed  pre  curement  and 
fabrication  exempti  sn  will  not  authorize 
use  of  the  Wesflex  i  lystem  to  store  spent 
fuel.  That  will  occur  only  when,  and  if, 
a  CoC  is  issued.  NR  Z  approval  of  the 
procurement  and  fa  Drication  exemption 
request  should  not  )e  construed  as  an 
NRC  commitment  ti )  favorably  consider 
BFS's  application  f(ir  a  CoC.  BFS  will 
bear  the  risk  of  all  a  ctivities  conducted 
under  the  exemption,  including  the  risk 
that  the  14  storage  casks  that  BFS  plans 
to  construct  may  nc  t  be  usable  because 
they  may  not  meet !  pecifications  or 
conditions  placed  ii  i  a  CoC  that  NRC 
may  ultimately  app  'ove. 

Environmental  Imp  ids  of  the  Proposed 
Action 

The  Environment  al  Assessment  for 
the  final  rule,  "Storige  of  Spent  Nuclear 
Fuel  in  NRC- Appro  /ed  Storage  Casks  at 
Nuclear  Power  Reactor  Sites"  (55  FR 


29181  (1990)),  cons 


dered  the  potential 


environmental  impi  icts  of  casks  which 
are  used  to  store  sp(  int  fuel  under  a  CoC 
and  concluded  that  there  would  be  no 
significant  environi  lental  impacts.  The 
proposed  action  no'  v  under 
consideration  wouli  1  not  permit  use  of 
the  Wesflex  System  but  only 
procurement  and  fabrication.  There  are 
no  radiological  envkonmental  impacts 
fi'om  procurement  (s  fabrication  since 
the  storage  cask  majerial  prociirement 
and  fabrication  doei  not  involve 
radioactive  materials.  The  major  non- 
radiological  environmental  impacts 
involve  use  of  natusal  resources  due  to 
fabrication.  Each  w!l50  storage  cask 
weighs  approximately  127  tons  and  is 
made  of  reinforced  concrete  and  steel. 
The  amount  of  steel  required  for  these 
storage  casks  is  expected  to  have  very 
little  impact  on  the  Steel  industry. 
Fabrication  of  the  steel  liner  and  guide 
rails  would  be  at  a  metal  fabrication 
facility,  not  at  the  reactor  site. 
Fabrication  of  the  si  orage  casks  is 
insignificant  compa  red  to  the  amount  of 
metal  fabrication  pe  rformed  annually  in 
the  United  States.  II  the  storage  casks 
are  not  usable,  they  could  be  disposed 
of  or  recycled.  The  i  imount  of  material 
disposed  of  is  insigi  lificant  compared  to 
the  amount  of  steel  that  is  disposed  of 
annually  in  the  Uni  :ed  States.  Based 
upon  this  informati  sn,  the  procurement 
of  materials  and  fab  rication  of  the 
storage  cask  will  ha  ve  no  significant 
impact  on  the  envir  anment  since  no 
radioactive  materia  s  are  involved,  and 


the  amount  of  natural  resources  used  is 
minimal. 

Alternative  to  the  Proposed  Action 

Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  are  not  evaluated.  The 
alternative  to  the  proposed  action  would 
be  to  deny  approval  of  the  exemption 
and,  therefore,  not  allow  procurement  of 
materials  and  fabrication  of  the  storage 
cask  until  a  CoC  is  issued.  This 
alternative  would  have  the  same,  or 
greater,  environmental  impact. 

Given  that  there  are  no  significant 
differences  in  environmental  impacts 
between  the  proposed  action  and  the 
alternative  considered  and  that  the 
applicant  has  a  legitimate  need  to 
procure  materials  and  fabricate  prior  to 
certification  and  is  willing  to  assume 
the  risk  that  any  material  procured  or 
any  storage  cask  fabricated  may  not  be 
approved  or  may  require  modification, 
the  Conmiission  concludes  that  the 
preferred  alternative  is  to  approve  the 
procxirement  and  fabrication  request 
and  grant  the  exemption  from  the 
prohibition  on  fabrication  prior  to 
receipt  of  a  CoC. 

Agencies  and  Persons  Consulted 

Mr.  Lou  Brandon,  an  official  from  the 
Michigan  Department  of  Environmental 
Quality,  was  contacted  on  February  2, 
2000,  about  the  EA  for  the  proposed 
action  and  had  no  comments. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  EA,  the  Commission  finds  that 
the  proposed  action  of  granting  an 
exemption  from  10  CFR  72.234(c)  so 
that  BFS  may  procure  materials  for  and 
fabricate  14  Wesflex  W150  storage  casks 
prior  to  issuance  of  a  CoC  for  the 
Wesflex  System  will  not  significantly 
impact  the  quality  of  the  human 
environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

The  request  for  the  exemption  from  10 
CFR  72.234(c)  was  filed  by  BFS  on 
January  14,  2000.  For  further  details 
with  respect  to  this  action,  see  the 
application  for  a  CoC  for  the  Wesflex 
System,  dated  February  3,  1998,  as 
supplemented.  The  exemption  request 
and  CoC  application  are  docketed  under 
10  CFR  part  72,  Docket  72-1026.  The 
exemption  request  and  the  non- 
proprietary version  of  the  CoC 
application  are  available  for  public 


inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW. 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Susan  F.  Shankman, 

Deputy  Director,  Licensing  and  Inspection 
Directorate,  Spent  Fuel  Project  Office,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  00-4889  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Company  and 
Donald  C.  Cook,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  amendments  to  Facility 
Operating  License  No.  DPR-58  and  No. 
DPR-74,  issued  to  the  Indiana  Michigan 
Power  Company  (the  licensee),  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant  (D.  C.  Cook),  Units  1  and  2, 
located  in  Berrien  County,  Michigan. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  delete 
Technical  Specification  (TS)  5.4.2, 
"Reactor  Coolant  System  Volume," 
regarding  the  reactor  coolant  system 
(RCS)  volume  information.  This 
information  is  not  required  to  be  in  the 
TS  for  compliance  with  10  CFR 
50.36(c)(4).  Information  concerning  the 
RCS  volume  is  included  in  the  D.  C. 
Cook  Updated  Final  Safety  Analysis 
Report  and  emy  changes  to  the 
information  are  controlled  in 
accordance  with  10  CFR  50.59.  In 
addition,  format  changes  are  proposed 
to  TS  page  5-5  for  both  Unit  1  and  Unit 
2. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  December  22, 1999. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  necessary  to 
correct  the  plant  Technical 
Specifications.  This  information  is  not 
required  to  be  in  the  TS  for  compliance 
with  10  CFR  50.36(c)(4)  and  is 
redundant  to  information  contained  in 
the  D.  C.  Cook  Updated  Final  Safety 
Analysis  Report. 
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Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  removal  of  the  RCS  volume 
from  the  TSs  and  the  associated  fonnat 
changes  to  the  TS  pages  do  not  impact 
any  other  requirements. 

The  proposed  action  w^ill  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  js  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  enviroimiental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
noruadiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
enviroimiental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmentcil 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
enviroimientcd  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  D.  C.  Cook  Nuclear 
Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  18,  2000,  the  staff 
consulted  with  the  Michigan  State 
official,  Mr.  David  Mirmaar  of  the 
Michigan  Department  of  Enviroimiental 
Quality,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 


environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  22, 1999,  which  is  available 
for  public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street,  NW,  Washington. 
DC.  Publicly  available  records  will  be 
accessible  electronically  from  the  ADAMS 
Public  Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville.  Maryland,  this  23d  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stang, 

Senior  Project  Manager,  Section  J ,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  00-4885  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission 

DATE:  Weeks  of  February  28,  March  6, 

13,  20,  27,  and  April  3,  2000 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland 

STATUS:  Public  and  Closed 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  28 
Tuesday,  February  29 
1:30  p.m.  Briefing  on  Draft  50.59 

Regulatory  Guide  (Public  Meeting) 

(Contact:  Eileen  McKenna,  301-415- 

2189) 
Thursday,  March  2 
9:25  a.m.  Affirmation/discussion  and  Vote 

(Public  Meeting) 

(a)  Private  Fuel  Storage  L.L.C.,  Docket  No. 
72-22-ISFSI,  Memorandum  and  Order 
(Denying  Request  for  Admission  of  Late- 
Filed  Amended  Contention  Utah  C), 
LBP-99-i3,  50  NRC  306  (November  4, 
1999) 

(b)  In  the  Matter  of  Michel  A.  Philippon 
(Denial  of  Senior  Reactor  Operator 
License  Application),  LBP-99-44 
(December  9,  1999) 

9:30  a.m.  Meeting  with  ACRS  on  Risk 
Informing  Part  50  (Public  Meeting) 
(Contact:  John  Larkins,  301-415-7360) 

Friday,  March  3 

9:30  a.m.  Briefing  on  Calvert  Cliffs  License 
Renewal  (Public  Meeting)  (Contact:  Chris 
Grimes,  301^15-1183) 
Week  of  March  6 — Tentative 

Monday,  March  6 

1:30  p.m.  Meeting  with  NARUC  (Public 
Meeting) 

Tuesday,  March  7 

1:00  p.m.  Briefing  on  Improvements  in  the 
Reactor  Oversight  Process  (Public 


Meeting)  (Contact:  Bill  Dean,  301-415- 

1257) 
Week  of  March  13 — Tentative 
There  are  no  meetings  scheduled  for  the 

Week  of  March  13. 
Week  of  March  20 — Tentative 
Wednesday,  March  22 
9:25  a.m.  Affirmation  Session  (Public 

Meeting)  (if  needed) 
9:30  a.m.  Briefing  on  Risk-Informed 

Regulation  Implementation  Plan  (Public 

Meeting)  (Contact:  Tom  King,  301-415- 

5790) 
Friday,  March  24 
9:30  a.m.  Briefing  on  Evaluation  of  the 

Requirement  for  Licensee  to  Update 

Their  Inservice  Inspection  and  Inservice 

Testing  Program  Every  120  Months 

(Public  Meeting)  (Contact:  Tom 

Scarbrough,  301-415-2794) 
Week  of  March  27 — Tentative 
Thursday,  March  30 
8:55  a.m.  Affirmation/Discussion  and  Vote 

(Public  Meeting)  (If  needed) 
9:00  a.m.  Briefing  on  EEO  Program  (Public 

Meeting)  (Contact:  Irene  Little,  301-415- 

7380) 
Week  of  April  3 — Tentative 
There  are  no  meetings  scheduled  for  the 

Week  of  April  3. 

*  THE  SCHEDULE  FOR 
COMMISSION  MEETINGS  IS  SUBJECT 
TO  CHANGE  ON  SHORT  NOTICE.  TO 
VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  415- 
1661. 


ADDITtONAL  INFORMATION:  By  a  vote  of 
5-0  on  February  22,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Management  Issues" 
(Closed-Ex.  2  &  6)  be  held  on  February 
22,  and  on  less  than  one  week's  notice 
to  the  public. 
•        *        *        »        * 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://vyrww.iirc.gov/SECY/smj/ 
schedule.htm 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington.  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 
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February  24,  2000. 
WilUam  M.  Hill,  Jr., 

SECT  Tracking  Offic^. 

Secretary. 

(FR  Doc.  00-5003  Fil^d 

BILUNO  COOE  7S90-01-W 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Requt  st,  Copies  Available 
From:  Securities  ano  Exchange 
Commission  Office  of  Filings  and 
Infomnation  Service!;  Washington,  CXD 
20549. 
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,  Office  of  the 
2-2e-O0;  11:18  am) 


Extension:  Rule  204-: 
OMB  ConUol  No 


SEC  File  No.  270-42, 
3235-0047 


Notice  is  hereby ;  [iven  that  pursuant 
to  the  Paperwork  R  ;duction  Act  of  1995 
(44  U.S.C  3501  et  s*q.)  the  Securities 
and  Exchange  Com  nission 
("Commission")  has  submitted  to  the 
Office  of  Managem(  snt  and  Budget 
request  for  extensic  n  of  the  previously 
approved  collectioi  i  of  information 
discussed  below. 

Rule  204—3  requi  res  an  investment 
adviser  to  deliver,  (  r  offer,  to 
prospective  clients  a  disclosure 
statement,  or  "broc  lure,"  containing 
specified  information  as  to  the  business 
practices  and  back^  round  of  the  adviser. 
The  rule  also  requi  es  that  an 
investment  adviser  deliver,  or  offer,  its 
brochure  on  an  ann  ual  basis  to  existing 
clients.  Investors  ui  e  this  information  to 
determine  whether  to  retain  or  continue 
to  employ  the  inves  tment  adviser.  There 
are  currently  approximately  8,300 
investment  adviser  \  subject  to  this  rule; 
the  estimated  burd(  n  resulting  from  the 
rule  is  203,350  tota  annual  hoiu's. 

An  agency  may  n  ot  conduct  or 
sponsor,  and  a  pers  on  is  not  required  to 
respont^  to,  a  collec  tion  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  commen  s  regarding  the 
above  information  ;hould  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  aj  td  Exchange 
Commission,  Offio  i  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Off  ce  Building, 
Washington,  D.C.  2  0503;  and  (ii) 
Michael  E.  Bartell,  (\ssociate  Executive 
Director,  Office  of  1  nformation 
Technology,  Secur:  ties  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  2D549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 


Dated:  February  22,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-4850  Filed  2-29-00;  8:45  am] 

BILUNG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42444;  File  No.  SR-CTA/ 
CQ-00-01] 

Consolidated  Tape  Association;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Second  Substantive  Amendment  to 
the  Second  Restatement  of  the 
Consolidated  Tape  Association  Plan 
and  the  Rrst  Substantive  Amendment 
to  the  Restated  Consolidated 
Quotation  Plan 

February  18,  2000. 

Pursuant  to  Rule  11A3-2  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"), 2  notice  is  hereby  given  that  on 
January  19,  2000,  the  Consolidated  Tape 
Association  ("CTA")  and  the 
Consolidated  Quotation  ("CQ")  Plan 
Participants  ("Participants")  ^  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
amendments  to  the  Restated  CTA  Plan 
and  CQ  Plan.  The  amendments  propose 
to  adopt,  as  an  additional  form  under 
Exhibit  D  of  the  Plans,  a  Consolidated 
Subscriber  Form  for  use  in  coimection 
with  the  implementation  of  new 
procedures  imder  which  vendors  (rather 
than  Network  B)  will  now:  (1)  Execute 
directly  with  professional  subscribers  a 
Consolidated  Subscriber  Form  for 
receipt  and  use  of  Network  B  market 
data  that  runs  to  the  benefit  of  the 
Network  B  Participants  and  (2)  assume 
responsibility  for  the  billing,  collecting 
and  forwarding  of  all  Network  B 
subscriber  charges  to  Network  B. 

Pursuant  to  Rule  llAa3-2(c)(3)(ii), 
the  CTA  and  CQ  Participants  have 
designated  the  amendments  as  a  matter 
concerned  solely  with  the 
administration  of  the  Plans  on  behalf  of 
all  of  the  sponsors  and  the  participants, 
which  renders  the  amendments  effective 
upon  receipt  of  this  filing  by  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  the  amendments, 
the  Commission  may  summarily 


'  17  CFR  240.11  Aa3-2. 

M  5  U.S.C.  78k-l. 

'  The  amendments  were  executed  by  each 
Participant  in  each  of  the  Plans.  The  Participants 
include  American  Stock  Exchange  LLC.  Boston 
Stock  Exchange.  Inc.,  Chicagao  Board  Options 
Exchange,  Inc.,  Chicago  Stock  Exchange,  Inc., 
Cincinnati  Stock  Exchange,  Inc.,  National 
Association  of  Securities  Dealers,  Inc.,  New  York 
Stock  Exchange,  Inc.,  Pacific  Exchange,  Inc.,  and 
Philadelphia  Stock  Exchange,  Inc. 


abrogate  the  amendment  and  require 
that  the  amendment  be  refiled  in 
accordance  with  the  paragraph  (b)(1)  of 
this  section  and  reviewed  in  accordance 
with  paragraph  (c)(2)  of  this  section,  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in. the 
public  interest,  for  the  protection  of 
investors,  or  the  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to,  and  perfect  mechanisms  of,  a 
national  market  system  or  otherwise  in 
furtherance  of  the  piuposes  of  the  Act. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  amendments. 

I.  Description  and  Purpose  of  the 
Amendments 

A.  Rule  1  lAa3-2 

Purpose  of  the  Amendments 

Currently,  Network  B  uses  a 
Consolidated  Subscriber  Form  that  it 
executes  directly  with  professional 
subscribers.  While  the  subscriber  also 
executes  an  agreement  with  its  vendor 
to  receive  Network  B  market  data  from 
the  vendor  (the  "Vendor-Subscriber 
Agreement"),  Network  B  generally  bills 
all  subscriber  charges  directly  to  the 
subscriber  and  collects  the  fees  itself.* 

Network  B  is  now  proposing  to  shift 
the  billing  and  collecting  filnctions  to 
the  vendors.  As  part  of  that  effort. 
Network  B  is  proposing  to  amend  the 
CTA  and  CQ  Plans  by  adding  a  new 
Consolidated  Subscriber  Form  to 
Exhibit  D  of  each  Plan.  The  new  form 
implements  new  procedures  pursuant  to 
which  vendors  will  replace  Amex  as  the 
party  that  will  now  (1)  execute  directly 
with  professional  subscribers  a 
Consolidated  Subscriber  Form  for 
receipt  and  use  of  Network  B  market 
data  that  runs  to  the  benefit  of  Network 
B  Participants  and  (2)  bill  and  collect  all 
Network  B  subscriber  charges  for 
Network  B.  The  new  Consolidated 
Subscriber  Form  that  will  be  used  for 
Network  B  vendor  billing  will  be 
virtually  identical  to  the  existing 
Consolidated  Subscriber  Form,  except 
for  (1)  the  vendor  signature  block 
(replacing  the  Network  B  signature 
block),  (2)  language  indicating  that  the 
agreement  nms  to  the  benefit  of  the 
Network  B  Participants  as  third-party 
beneficiaries;  and  (3)  minor  changes 
reflecting  the  shift  of  the  billing  and 
collection  functions  to  the  vendors 
(including  such  things  as  allowing 
vendors  to  examine  records  and  request 
equipment  descriptions). 

The  Network  B  Participants  believe 
that  the  shift  to  vendor  billing  will 


*  Exhibit  D  to  each  Plan  sets  forth  the  forms  of 
market  data  subscriber  agreements  currently  in  use. 
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significantly  improve  customer  service 
for  all  subscribers  to  Network  B  market 
data  services.  Professional  subscribers 
will  now  receive  one  bill  from  the 
vendor,  instead  of  two  bills  (one  from 
the  vendor  and  one  from  Network  B).  As 
CTA  currently  relies  on  vendor  data  for 
subscriber  bilUng  and  vendors  are  often 
late  in  furnishing  such  data,  many 
discrepancies  occur  in  billing 
subscribers.  Vendor  billing,  with  single 
bill  and  single  point  of  contact,  should 
streamline  the  billing  process  and 
reduce  confusion  among  Network  B 
subscribers.  In  this  regard,  the  Network 
B  subscriber  community  has  been  very 
supportive  of  this  proposal  to  shift  to 
vendor  billing  for  Network  B  market 
data. 

Vendor  biUing  will  also  enable 
Network  B  to  reduce  its  administrative 
function  and  thereby  realize  significant 
cost  savings.  Vendors  will  be  able  to 
utilize  their  current  billing 
infrastructures  to  bill  for  Network  B 
subscriber  charges,  taking  advance  of 
existing  efficiencies.  This  should  also 
allow  for  a  tighter  receivable  cycle. 

These  amendments  further  the 
objectives  of  the  national  market  system 
regarding  the  dissemination  of  last  sale 
information  delineated  in  Sections 
llA{a)(l)(C),  llA(a)(l)(D)  and 
llA(a)(3)(B)oftheAct. 

B.  Governing  or  Constituent  Documents 

See  Exhibit  1  to  CTA  and  CQ  Plan 
Amendments. 

C.  Implementation  of  Amendment 

The  Participants  have  manifested 
their  approval  of  the  proposed 
amendments  to  the  CTA  and  CQ 
Network  B  by  means  of  their  execution 
of  the  amendments.  The  Participants 
will  begin  the  conversion  process  to 
vendor  billing  as  soon  as  practicable 
after  the  Plan  amendments  are  filed 
with  the  Commission. 

To  accomplish  this  conversion,  the 
Network  B  administrator  intends  to 
provide  written  notice  to  all  Network  B 
vendors  and  subscribers  of  the  planned 
shift  to  vendor  billing  for  Network  B 
subscribers.  It  then  plans  to  visit  all 
Network  B  vendors,  explaining  the  new 
procedures  to  them  as  well  as 
reconciling  their  subscriber  inventory. 
Vendors  will  be  required  to  use  the  new 
Consolidated  Subscriber  Form  for  all 
new  professional  subscribers  to  Network 
B  market  data,  executing  it  directly  with 
those  subscribers.  All  current  Network  B 
professional  subscribers  will  be  allowed 
to  continue  receiving  Network  B  market 
data  under  their  existing  Consolidated 
Subscriber  Form  (which  they  entered 
into  with  Amex)  without  being  required 
to  sign  the  new  form. 


The  administrator  plans  to  have  the 
new  vendor  billing  program 
implemented  by  the  end  of  the  third 
quarter  of  2000. 

D.  Development  and  Implementation 
Phases 

See  Item  1(C). 

E.  Analysis  of  Impact  on  Competition 

The  proposed  amendments  do  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

F.  Written  Understanding  or  Agreements 
Relating  to  Interpretation  of  or 
Participation  in,  Plan 

Not  applicable. 

G.  Approval  by  Sponsors  in  Accordance 
With  Plans 

In  accordance  with  Section  IV(b)  of 
the  CTA  Plan  and  Section  IV(c)  of  the 
CQ  Plan,  each  of  the  Participants  has 
approved  the  Plan  amendments. 

H.  Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 
Amendment 

Not  applicable. 

/.  Terms  and  Conditions  of  Access 

See  Item  1(A)  above. 

/.  Method  of  Determination  and 
Imposition,  and  Amount  of  Fees  and 
Charges 

Vendors  will  perform  the  billing  and 
collection  functions  with  respect  to  all 
Network  B  subscriber  charges. 

K.  Method  and  Frequency  of  Processor 
Evaluation 

Not  applicable. 

L.  Dispute  Resolution 

Not  apphcable. 

n.  Rule  llAa3-l  (Solely  in  Its 
AppUcatien  to  the  Amendment  to  the 
CTA  Plan) 

A.  Reporting  Requirements 
Not  applicable. 

B.  Manner  of  Collecting.  Processing, 
Sequencing,  Making  Available  and 
Disseminating  Last  Sale  Information 

Not  applicable. 

C.  Manner  of  Consolidation 
Not  applicable. 

D.  Standards  and  Methods  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports 

Not  applicable. 


E.  Rules  and  Procedures  Addressed  to 
Fraudulent  or  Manipulative 
Dissemination 

Not  applicable. 

F.  Terms  of  Access  to  Transactions 
Reports 

See  Item  1(A). 

G.  Identification  of  Marketplace  of 
Execution 

Not  applicable. 
m.  Solicitation  of  Comments 

The  CTA  has  designated  these 
amendments  as  a  matter  concerned 
solely  with  the  administration  of  the 
Plans  on  behalf  of  all  of  the  sponsors 
and  participants  which,  under  Section 
llAa3-2(c)(3)(ii)  of  the  Act,  renders  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission. 

The  Commission  may  simamarily 
abrogate  the  amendment  within  sixty 
days  of  its  filing  and  require  refiling  and 
approval  of  the  amendments  by 
Commission  order  pursuant  to  Section 
llAa3-2(c)(3)(iii),  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 
Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  amendments  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
plan  amendments  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  plan  amendments  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CTA.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  22.  2000. 
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by  the  Division  of 
pilrsuant  to  delegated 


For  the  Commissioil. 
Market  Regulation, 
authority.^ 

Margaret  H.  McFarla^d. 
Deputy  Secretary. 

(FR  Doc.  00-4851  Fil^  2-29-00;  8:45  am) 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF 


STATE 


[Public  Notice  3236] 


Culturally  Significant 

for  Exhibition;  Dot^rmlnations 

and  Oracle:  Spirit 


Obiects  Imported 
"Art 
Voices  of  Africa" 


agency:  Departmei^  of  State. 
ACTKM:  Notice. 


(7  J 


ths 


summary:  Notice  is 
following  detennini 
the  authority  vestet 
October  19.  1965 
2459 ),  the  Foreign 
Restructuring  Act  o 
2681,  etseq.). 
No.  234  of  October 
Delegation  of 
1999, 1  hereby 
to  be  included  in 
and  Oracle:  Spirit 
imported  from 
exhibition  without 
United  States,  are  o 
significance.  These 
pursuant  to  loan  a; 
foreign  lenders.  I 
exhibition  or  displajy 
objects  at  The 
Art,  New  York,  fron  i 
24-July  30,  2000,  is 
interest.  Public  Not 
Determinations  is 
published  in  the 


hereby  given  of  the 
itions:  Pursuant  to 
in  me  by  the  Act  of 
Stat.  985,  22  U.S.C. 
Vffairs  Reform  and 
1998  (112  Stat. 
Dele^tion  of  Authority 

1999, and 
Authority  of  October  19, 
determine  that  the  objects 
exhibition  "Art 
Moices  of  Africa," 
abro  id  for  the  temporary 
)rofit  within  the 
cultural 

objects  are  imported 
gi  eements  with 

determine  that  the 
of  the  exhibit 
Metr(  tpolitan  Museum  of 
on  or  about  April 
in  the  national 
ce  of  these 
o  "dered  to  be 
Feqeral  Register. 


alio 


INFORk  AHON 


FOR  FURTHER 

further  information 
exhibit  objects, 
Caldwell,  Attorney 
the  Legal  Adviser, 
State  (telephone: 
address  is  U.S 
44;  301-4th  Street, 
Washington,  DC 


CONTACT:  For 

including  a  list  of 
contact  Jacqueline 
Adviser,  Office  of 
U.S.  Department  of 
2C  2/619-6982).  The 
Dep  irtment  of  State,  SA- 
>W.,Room  700, 


20(47-0001. 


Dated:  February  24, 
WUIiam  P.  Kiehl, 


2000. 


Acting  Assistant 
and  Cultural  Affairs, 
[FR  Doc.  00-4916 


Seen  tary  for  Educational 
I  department  of  State. 
Fili  2-29-00;  8:45  ami 


BILUNG  CODE  4710-0»-U 


M7CFR200.30-3(a)(2') 


DEPARTMENT  OF  STATE 

[Public  Notice  #3224] 

Advisory  Committee  on  Labor 
Diplomacy;  Notice  of  Meeting 

The  Advisory  Committee  on  Labor 
Diplomacy  (ACLD)  will  hold  a  meeting 
from  9:30  a.m.  to  4:00  p.m.  on  March  14, 
2000,  in  room  1107,  U.S.  Department  of 
State,  2201  C  Street,  NW,  Washington, 
DC  20520.  Committee  Chairman 
Thomas  Donahue,  former  President  of 
the  AFL-CIO,  will  chair  the  meeting. 

The  ACLD  is  comprised  of  prominent 
persons  with  expertise  in  the  area  of 
international  labor  policy  and  labor 
diplomacy.  The  ACLD  advises  the 
Secretary  of  State  and  the  President  on 
the  resources  and  policies  necessary  to 
implement  labor  diplomacy  programs 
efficiently,  effectively  and  in  a  manner 
that  ensures  U.S.  leadership  before  the 
international  community  in  promoting 
the  objectives  and  ideals  of  U.S.  labor 
policies  now  and  in  the  21st  century. 
The  ACLD  will  make  recommendations 
on  how  to  strengthen  the  Department  of 
State's  ability  to  respond  to  the  many 
challenges  facing  the  United  States  and 
the  federal  government  in  international 
labor  matters.  These  challenges  include 
the  protection  of  worker  rights,  the 
elimination  of  exploitative  child  labor, 
and  the  prevention  of  abusive  working 
conditions. 

The  agenda  for  the  March  14  meeting 
includes  discussion  of  operational 
aspects  of  the  State  Department's  labor 
diplomacy  function  and  State 
Department  pohcy  as  it  relates  to  labor 
diplomacy. 

Members  of  the  public  are  welcome  to 
attend  the  meeting  as  seating  capacity 
allows.  As  access  to  the  Department  of 
State  is  controlled,  persons  wishing  to 
attend  the  meeting  must  be  pre-cleared 
by  calling  or  faxing  the  following 
information,  by  close  of  business  March 
10,  to  Mark  Simonoff  at  (202)  647^327 
or  fax  (202)  647-0431  or  email 
simonoff@state.gov:  name;  company  or 
organization  affiliation  (if  any);  date  of 
birth;  and  social  security  number.  Pre- 
cleared  persons  should  use  the  C  Street 
entrance  to  the  State  Department  and 
have  a  driver's  license  with  photo,  a 
passport,  a  U.S.  Government  ED  or  other 
valid  photo  identification. 

Members  of  the  public  may,  if  they 
wish,  submit  a  brief  statement  to  the 
Committee  in  writing.  Those  wishing 
further  information  should  contact  Mr. 
Simonoff  at  the  phone  and  fax  numbers 
provided  above. 


Dated:  February  24,  2000. 
Harold  Hongju  Koh, 

Assistant  Secretary,  Bureau  of  Democracy, 
Human  Rights  and  Labor,  U.S.  Department 
of  State. 

[FR  Doc.  00-4915  Filed  2-29-00;  8:45  am] 
BILUNG  CODE  4710-18-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Public  Hearings  for  ttie 
Petitions  for  the  GSP  1999  Country 
Practices  Review,  Change  In  Schedule 
of  Hearings  and  Deadlines  for 
Submitting  Comments  on  Petitions  for 
the  GSP  1999  Country  Practices 
Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Notice  of  change  in  schedule  of 
hearings  and  deadlines  for  submitting 
comments  on  petitions  for  the  GSP  1999 
Coimtry  Practices  Review. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 

Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  518;  Washington,  DC 
20508  (Tel.  202/395-6971). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  changes  in  the  dates  arid 
location,  and  changes  in  dates  for 
submission  of  comments,  for  the  GSP 
public  hearings  to  be  held  for  country 
practice  petitions  accepted  for  review  in 
the  GSP  1999  Country  Practices  Review. 
These  hearings  were  scheduled  for  April 
3  and  April  4,  2000,  begirming  at  10 
a.m.  A  Federal  Register  notice  regarding 
these  hearings  was  published  on 
February  14,  2000  (65  FR  7410-7412). 

The  scheduled  dates  for  the  GSP 
public  hearings  are  changed  from 
Monday,  April  3,  and  Tuesday,  April  4, 
to  Thursday,  April  13,  and  Friday,  April 
14.  The  location  of  the  GSP  hearings  is 
changed  from  the  Annex  of  the  Office  of 
the  U.S.  Trade  Representative  to  the 
White  House  Conference  Center,  the 
Truman  Room,  726  Jackson  Place,  NW, 
Washington,  DC  20500.  The  deadline  for 
Requests  to  Appear  at  Public  Hearings 
and  Submission  of  Pre-Hearing  Briefs  is 
changed  to  March  16.  The  deadline  for 
submission  of  Post-Hearings  Briefs  and 
Rebuttal  Briefs  is  changed  to  April  28. 
The  hearings  will  begin  at  10  a.m.  each 
day.  See  attached  calendar. 

All  other  information  in  the  notice  at 
65  FR  7410  (February  14,  2000)  remains 
the  same. 

Jon  Rosenbaum, 

Assistant  USTR  for  Trade  and  Development. 

BILLING  CODE  319(M>1-M 
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EXECUTIVE    OFFICE    OF   THE    PRESIDENT 
Office  of  the  united  states  trade  representative 

WASHINGTON,    O   C.      ZOSOS 


Rev.  2  22-2000 


GENERALIZED  SYSTEM  OF  PREFERENCES  (GSP) 

1999  GSR  ANNUAL  REVIEW 

IPR  COUNTRY  PRACTICE  CASES  ACCEPTED  FOR  REVIEW 

Armenia                        005-CP-99 
Dominican  Republic    007-CP-99 
Kazakhstan                  008-CP-99 
Moldova                      011-CP-99 

Ukraine                        015-CP-99 
Uzbekistan                  016-CP-99 

PUBLIC  HEARINGS  AND  COMMENT  SCHEDULE 

March  1 6,  2000 

Deadline  for  REQUESTS  TO  APPEAR  AT 
PUBLIC  HEARINGS  and  submission  of  PRE- 
HEARING BRIEFS. 

Deadline  for  providing  the  name,  address, 
and  organization  of  witnesses. 

April  13  and  14,  2000 

PUBLIC  HEARINGS,  White  House 
Conference  Center,  726  Jackson  Place, 
N.W.,  Washington,  D.C.   20500 

April  28,  2000 

Deadline  for  submission  of  POST-HEARING 
BRIEFS  and  REBUTTAL  BRIEFS. 

Future  Federal  Register  Notice 

Date  Modifications  to  GSP  List  of 
Beneficiary  Developing  Countries  will  take 
effect. 

For  further  information  contact: 

GSP  Information  Center 

Office  of  the  U.S.  Trade  Representative 

600  1 7th  Street 

Washington,  D.C.   20508 

202-395-6971 

Notification  of  any  changes  will  be  given  in  the  Federal  Reaister. 
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[FR  Doc.  00-4932  Filid  2-29-O0;  8:45  am) 

BILUNG  CODE  3910-01-C 


DEPARTMENT  OF  [TRANSPORTATION 
Federal  Aviation  A^iministration 


[Summary  Notice  No, 


PE-2000-07] 


Petltio/18  for  Exembtion 
Petitions  Received ; 
Petitions  issued 


AGENCY:  Federal  A\|iation 
Administration  (FA  A) 
ACTION:  Notice  of  p  (tit 
exemption  receivec 
of  prior  petitions. 


SUIMMARY:  Pursuant 


re  let 


provisions  govemiifg 
processing,  and 
for  exemption  (14 
notice  contains  a  s 
petitions  seeking 
requirements  of  the 
Regulations  (14  CFIL 
dispositions  of 
previously  receivec , 
The  purpose  of  this 
the  public's 
participation  in 
regulatory  activities 
of  this  notice  nor 
omission  of  inform^ti 
is  intended  to  affecl 


to  FAA's  rulemaking 
the  application, 
disposition  of  petitions 
Part  11).  this 
i^mmary  of  certain 
f  from  specified 
Federal  Aviation 
Chapter  I), 
certain  petitions 

and  corrections. 


awareness 
this 


any  petition  or  its 
DATES:  Comments 
must  identify  the 
number  involved 
on  or  before  March 


notice  is  to  improve 

of,  and 
aspect  of  FAA's 
Neither  publication 
inclusion  or 
ion  in  the  summary 
the  legal  status  of 
{\  nal  disposition. 
0  Q  petitions  received 
p<  tition  docket 
ai  d  must  be  received 
22,  2000. 


ADDRESSES:  Send 
petition  in  triplicate 
Aviation  Administr  ition 
Chief  Counsel,  Attn 
200),  Petition  Dock(  t 
Independence  Avenue,  SW, 
Washington,  DC  20591 

Comments  may 
electronically  to  the 
address:  9-NPRM- 

The  petition,  any 
and  a  copy  of  any 
filed  in  the  assignee 
and  are  available  foi 
Rules  Docket  (AGC4200) 
FAA  Headquarters 
800  Independence 
Washington,  DC  20$91 
267-3132. 


INFORM  ATION 


FOR  FURTHER 

Cherie  Jack  (202) 
Wilkins  (202) 
Rulemaking  (ARM 
Administration,  80( 
Avenue,  SW,  Washingt 

This  notice  is  pu 
paragraphs  (c),  (e). 


267 
267-f 029 


ibl 


Summary  of 
Dispositions  of 


DOT. 
ions  for 
and  of  dispositions 


comments  on  any 
to:  Federal 

Office  of  the 
Rule  Docket  (AGC- 
No.         ,  800 


also  be  sent 

following  internet 
ci  [its@faa.gov. 
comments  received, 

disposition  are 
regulatory  docket 
examination  in  the 

Room  91 5G, 
uilding  (FOB  lOA), 
Avenue,  SW, 

;  telephone  (202) 


fiial 


CONTACT: 

7271  or  Vanessa 
Office  of 
I),  Federal  Aviation 
Independence 

on,  DC  20591. 
ished  pursuant  to 
(g)  of  §11.27  of 


end 


Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  February  25, 
2000. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petition  for  Exemption 

Docicef  No.  .-29848. 

Petitioner:  Baltimore  County  Police 
Department. 

Section  of  the  CFR  Affected:  14  CFR 
1.1  and  61.45(a). 

Description  of  Relief  Sought:  To 
permit  BCPD  pilots  to  undergo  part  61 
flight  training  and  practical  tests  in  the 
BCPD's  public  aircraft,  specifically 
former  military  Bell  OH-58  helicopters. 

DocAref  No..- 29875. 

Petitioner:  Airbus  Industrie. 

Section  of  the  CFR  Affected:  14  CFR 
25.785(d),  25.791,  25.807(c)(1), 
25.807(d)(1),  25.809(f)(1),  25.811(a), 
25.812(g),  25.857(e),  and  25.1447(c)(1), 
(c)(3)  25.807(c)(1). 

Description  of  Relief  Sought:  To  allow 
carriage  of  up  to  four  supernumeraries 
on  the  Airbus  Model  A300F4-600R 
series  airplanes. 

Dispositions  of  Petitions 

Docket  No.:  29028. 

Petitioner:  Mobil  Business  Resources 
Corporation. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MBRC  to  operate 
certain  Bell  Model  206L  and  Sikorsky 
S-76A  helicopters  under  part  135 
without  a  TSO-C112  transponder 
installed  on  each  helicopter.  Grant,  10/ 
28/99.  Exemption  No.  6696A. 

Docket  No.:  29716. 

Petitioner:  Century  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR  " 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Century  to 
operate  its  Israel  Aircraft  Industries 
1124  Westwind  (Registration  No. 
N598JM,  Serial  No.  222)  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant,  10/28/99,  Exemption  No.  7059. 

Docket  No.:  29728. 

Petitioner:  Air  Wilmington. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Wilmington 
to  operate  its  Beechcraft  King  Air  A90 
(Registration  No.  N198BC,  Serial  No.  LJ- 
147)  under  part  135  wtihout  a  TSO- 
C112  (Mode  S)  transponder  installed  in 
the  aircraft.  Grant,  10/28/99,  Exemption 
No.  7060. 

Docket  No.:  29161. 


Petitioner:  World  Airways  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.434(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  World  to  use 
flight  attendants  trained  and  qualified 
by  Garuda  Indonesia  Airlines  (Garuda) 
to  act  as  required  flight  attendants 
during  Hadj-related  flight  operations 
without  each  of  those  flight  attendants 
having  received  5  hours  of  supervised 
in-flight  operating  experience  required 
by  14  CFR  121.434(e).  Grant,  2/4/00, 
Exemption  No.  7116. 

Docket  No:  29651. 

Petitioner:  Experimental  Aircraft 
Association,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  145.255,  135.353,  and 
appendices  I  and  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  EAA  to 
conduct  local  sightseeing  flights  at 
charity  or  commimity  events,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  prevention  requirements  of  part 
135,  subject  to  the  following  conditions 
and  limitations.  Partial  Grant,  2/3/00, 
Exemption  No.  7111. 

Docket  No.:  29648. 

Petitioner:  Aircraft  Ovvrners  and  Pilots 
Association. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendices  I  and  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  those  AOPA 
members  who  can  demonstrate  current 
AOPA  membership  to  conduct  local, 
nonstop,  sightseeing  flights  for  charity 
or  commimity  events,  for  compensation 
or  hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135,  subject  to  the 
following  conditions  and  limitations. 
Grant,  2/3/00,  Exemption  No.  7112. 

Docket  No.:  29630. 

Petitioner:  National  Air 
Transportation  Association. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendices  I  and  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  NAT  A  members 
to  conduct  local  sightseeing  flights  for 
charity  or  community  events,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135,  subject  to  the  following 
conditions  and  limitations.  Grant,  2/3/ 
00,  Exemption  No.  7113. 

Docket  No.:  29578. 

Petitioner:  Hawaiian  Airlines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.433(c)(l)(iii)  and  121.411(a)(1)  and 
(b)(1)  and  appendix  F  of  part  121. 


Description  of  Relief  Sought/ 
Disposition:  To  allow  Hawaiian  to 
combine  recurrent  flight  and  ground 
training  and  proficiency  checks  for 
Hawaiian's  flight  crewmembers  into  a 
single  annual  training  and  proficiency 
evaluation  program.  Grant,  1/31/00, 
Exemption  No.  7108. 

Docket  No.  .-29841. 

Petitioner:  BD  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  DB  Aviation 
pilots  to  accomplish  a  line  operational 
evaluation  (LOE)  in  a  Level  C  or  Level 
D  flight  simulator  in  lieu  of  a  line  check 
in  an  aircraft.  Denial,  2/3/00,  Exemption 
No.  7109. 
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[FR  Doc.  00-^902  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  4910-1 3-M 

DEPARTMEhfT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
conmient.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  December  13,  1999,  [64  FR  69582]. 
No  comments  were  received. 
DATES:  Comments  must  be  submitted  on 
or  before  March  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  A.  Slaugh,  Office  of  Financial 
and  Rate  Approvals,  Maritime 
Administration,  MAR  561,  400  7th  St.. 
SW,  Washington,  DC  20590.  Telephone 
202-366-2324,  or  FAX  202-366-7901. 
Copies  of  this  collection  can  also  be 
obtained  ft^om  that  office. 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Records  Retention  Schedule 

OMB  Control  Number:  2133-0501. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  U.S.  shipping 
companies. 


Fonn(s):  None. 

Abstract:  Section  801 ,  Merchant 
Marine  Act,  1936,  as  amended,  requires 
retention  of  Construction  Differential 
Subsidy  (CDS)  or  Operating  Differential 
Subsidy  (ODS)  records.  The  records  are 
required  to  be  retained  to  permit  proper 
audit  of  pertinent  records  at  the 
conclusion  of  a  CDS  or  ODS  contract. 

Annual  Estimated  Burden  Hours:  150 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  Are  Invited  On:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  IXl  on  February  23, 
2000. 

Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-4925  Filed  2-29-00;  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Return-Free  Tax  Filing 
System  Focus  Group  Interviews 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Return- 


Free  Tax  Filing  System  Focus  Group 
Interviews. 

DATES:  Written  comments  should  be 
received  on  or  before  May  1 ,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Return-Free  Tax  Filing  System 
Focus  Group  Interviews. 

OMB  Number:  1545-1682. 

Abstract:  As  required  by  the  IRS 
Restructuring  and  Reform  Act  of  1998. 
the  IRS  will  be  reporting  to  Congress 
aimually  on  its  progress  in  developing 
a  Return-Free  Tax  Filing  System.  The 
purpose  of  these  focus  groups  is  to 
collect  information  to  accurately  and 
objectively  establish  a  benchmark  of 
current  levels  of  taxpayer  acceptance 
and  potential  use  of  a  Retxmi-Free  Tax 
System.  The  focus  groups  would  also 
provide  the  IRS  with  information  to  be 
used  in  marketing  and  communications 
efforts  related  to  such  a  system. 

Current  Actions:  There  are  no  changes 
being  made  to  the  information 
collection  at  this  time. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Focus  Group 
Participants:  48. 

Estimated  Time  Per  Focus  Group 
Participant:  2  hrs.,  30  min. 

Estimated  Total  Annual  Burden 
Hours  for  Focus  Group  Participants: 
120. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
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approval.  All 
matter  of  public 
invited  on:  (a) 
information  is 
performance  of 
agency,  including 
information  shall 
(b)  the  accuracy  o 
of  the  burden  of 
information;  (c) 
quality,  utility, 
information  to  be 
minimize  the 
information  on  rei  i 
through  the  use  o 
techniques  or 
technology;  and  ( 
or  start-up  costs 
maintenance,  and 
to  provide 


tie  I 


ways ' 


and 


oth(  ir 


inform!  ition 


Approved:  Febru^  15.  2000 
Garrick  R.  Shear, 
IRS  Reports  Clearance 
[FR  Doc.  00-4821 
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conlments  will  become  a 
r  jcord.  Comments  are 
Wl  ether  the  collection  of 
ne(  lessary  for  the  proper 
thje  functions  of  the 
whether  the 
have  practical  utility; 
the  agency's  estimate 
collection  of 

to  enhance  the 
clarity  of  the 
:ollected;  (d)  ways  to 
burden  of  the  collection  of 
pondents,  including 
automated  collection 
forms  of  information 
)  estimates  of  capital 
a^d  costs  of  operation, 
purchase  of  services 


Fled 


Officer. 
2-29-00;  8:45  am] 


DEPARTMENT  01  THE  TREASURY 

Internal  Revenue  Service 

I 

Proposed  Collection;  Comment 
Request  for  Notic » 2000-1 2 

agency:  Internal  ijevenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  De{  artment  of  the 
Treasury,  as  part  of  its  continxiing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  tha 


other  Federal  agen  cies  to  take  this 
opportunity  to  con  unent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduct  on  Act  of  1995, 
Public  Law  104-1^  (44  U.S.C 
3506(c)(2)(A)). 

Currently,  the  irtS  is  soliciting 
comments  concerning  Notice  2000-12, 
Pre-filing  Agreeme  ots  Pilot  Program. 
DATES:  Written  cor  iments  should  be 
received  on  or  befc  re  May  1 ,  2000  to  be 
assured  of  conside  ation. 


ADDRESSES:  Direct 
to  Garrick  R.  Sheai , 
Service,  room  524^ 
Avenue  NW.,  Wasliingt^ 

INFOR  NATION  i 


(21)2) 


FOR  FURTHER 

Requests  for  a 

copies  of  the  notic(  i 

to  Carol  Savage 

Internal  Revenue 

1111  Constitution 

Washington,  DC  2(^224 

SUPPLEMENTARY  INFbflMATION 


general  public  and 


all  written  comments 
Internal  Revenue 
1111  Constitution 
on,  DC  20224. 
CONTACT: 
dditit»nal  information  or 
should  be  directed 
622-3945, 
Sjervice,  room  5242, 
Avenue  NW., 


Title:  Pre-filing  Agreement  Pilot 
Program. 

OMB  Number:  1545-1684. 
Notice  Number:  Notice  2000-12. 
Abstract:  Notice  2000-12  describes  a 
pilot  program  under  which  certain  large 
business  taxpayers  may  request 
examination  and  resolution  of  specific 
issues  relating  to  tax  returns  they  expect 
to  file  between  September  and 
December,  2000.  The  resolution  of  such 
issues  imder  the  pilot  program  will  be 
memorialized  by  a  type  of  closing 
agreement  under  Code  section  7121 
called  a  pre-filing  agreement. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  24. 

Estimated  Average  Time  Per 
Respondent/Recordkeeper:  40  hours,  17 
minutes. 

Estimated  Total  Annual  Reporting/ 
Recordkeeping  Hours:  967. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  February  22,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-^822  Filed  2-29-00;  8:45  am] 
BtLUNG  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Today,  the  Office  of  Thrift  Supervision 
within  the  Department  of  the  Treasury 
solicits  comments  on  proposed  changes 
to  the  Thrift  Financial  Report.  The 
proposed  changes,  which  are  discussed 
in  more  detail  below,  are  comprised  of 
collection  of  additional  information  on: 
(1)  High  loan-to-value  loans;  (2)  trust 
assets  administered;  (3)  residual 
interests  in  financial  assets  sold;  and  (4) 
structvued  liabilities.  OTS  would  also 
delete  asset  maturity  data  in  Schedule 
SI  and  margin  accounts  in  Schedule 
CMR. 

DATES:  Submit  comments  on  or  before 
May  1,  2000. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington,  DC  20552, 
Attention  1550-0223.  Hand  deliver 
comments  to  1700  G  Street,  NW,  fi'om 
9  a.m.  to  5  p.m.  on  business  days.  Send 
facsimile  transmissions  to  FAX  Number 
(202)  906-7755  or  (202)  906-6956  (if  the 
comment  is  over  25  pages).  Send  e-mails 
to  public.info@ots.treas.gov  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  1700  G  Street,  NW,  fi-om  9 
a.m.  until  4  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trudy  Reeves,  Financial  Reporting 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW,  Washington,  DC 
20552,  (202)  906-7317.  Interested 
persons  may  also  obtain  additional 
information  on  the  Internet  at 
wnvw.ots.treas.gov/tfrpage.html,  or  by 
calling  (202)  906-6078. 

SUPPLEMENTARY  INFORMATION: 
Title:  Thrift  Financial  Report. 
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OMB  Number:  1550-0023. 

Form  Number:  OTS  1313. 

Abstract:  All  Office  of  Thrift 
Supervision  (OTS)  regulated  savings 
associations  must  comply  with  the 
information  collections  described  in  this 
notice.  OTS  collects  this  information 
each  calendar  quarter.  OTS  needs  this 
information  to  monitor  and  supervise 
the  thrift  industry. 

Current  Actions:  After  reviewing  its 
current  supervisory  and  examination 
needs,  OTS  proposes  to  revise  the  Thrift 
Financial  Report  (TFR),  effective  with 
the  September  30,  2000  report.  OTS 
deferred  the  decision  to  propose 
changes  until  after  the  impact  of  the 
rollover  to  2000  was  known. 

High  Loan-to-Value  Loans 

OTS  has  considerable  supervisory 
concerns  regarding  high  loan-to-value 
(LTV)  lending.  Currently,  OTS  expects 
associations  to  report  loans  with  LTV 
ratios  in  excess  of  supervisory  limits  to 
their  board  of  directors  quarterly  (12 
CFR  560.101  {Appendix  A.  Interagency 
Guidelines  for  Real  Estate  Lending 
Policies)).  However,  OTS  does  not 
require  associations  to  report  LTV  data 
on  the  TFR.  Due  to  increased 
supervisory  concern  regarding  high  LTV 
lending,  coupled  with  OTS's  need  to 
effectively  monitor  potential  high  risk 
lending,  OTS  proposes  to  collect  high 
LTV  balances  in  Schedule  SI 
(Supplemental  Information).  With  this 
change,  the  TFR  will  be  more  useful  in 
promptly  identifying  regulated 
institutions  involved  in  this  activity. 

Trust  Assets 

There  has  been  a  substantial  increase 
in  the  number  of  institutions  granted 
fiduciary  powers  as  well  as  in  the  assets 
administered  by  those  institutions. 
Currently  all  institutions  with  fiduciary 
powers  file  the  Federal  Financial 
Institutions  Examination  Council's 
(FFIEC's)  Annual  Report  of  Trust  Assets. 
Quarterly  data  would  enable  OTS  to 
better  monitor  and  analyze  trust 
activities,  would  provide  information 
used  in  examination  planning,  and 
would  provide  information  to  be  used  in 
the  OTS  assessment.  OTS  proposes  to 
add  six  items  and  delete  one  item  in 
Schedule  SI  (Supplemental  Information) 
to  collect  the  volume  and  amount  of 
fiduciary  accounts  and  nonfiduciary 
accounts  with  administrative 
responsibilities.  OTS  proposes  to  not 
publicly  release  the  detail  information 
on  trust  activities  at  the  thrift  level,  but 
to  publicly  release  the  market  value  of 
total  assets  administered  at  the 
individual  thrift  level.  All  items 
collected  will  be  released  in  the 
aggregate.  After  collection  of  this  data 


for  several  periods,  OTS  will  reconsider 
its  policy  on  the  public  release  of  trust 
information. 

OTS  recently  issued  Thrift  Bulletin 
48-16,  which  addressed  how  OTS  will 
compute  assessments  under  the 
complexity  component  for  trust  assets 
administered  by  a  savings  association. 
See  12  CFR  502.25.  The  Thrift  Bulletin 
provides  different  assessment  rates  for 
trust  assets  administered  in  a  fiduciary 
and  non-fiduciary  capacity.  OTS  will 
use  the  information  reported  under  the 
new  items  to  compute  assessments. 

Residual  Interests  in  Financial  Assets 
Sold 

Residual  interests  in  financial  assets 
sold  (RIFAS)  are  certain  financial  assets 
retained  after  the  transfer  of  loans, 
securities,  or  other  financial  assets, 
where  the  transfer  is  recorded  as  a  sale 
under  Statement  of  Fiucuicial 
Accounting  Standards  (SFAS)  No.  125. 
RIFAS  represent  the  right  to  receive 
"residual"  cash  flows  from  the 
transferred  assets.  The  "residual"  cash 
flows  are  those  that  are  available  after 
payment  of  all  other  contractual 
obligations  to  holders  of  other  beneficial 
interests  in  the  transferred  assets,  and 
after  all  payments  for  servicing  fees  and 
other  costs.  RIFAS  may  be  acquired  by 
either  origination  or  purchase,  and  may 
be  in  either  security  or  nonsecurity 
form.  Examples  of  RIFAS  include,  but 
are  not  limited  to,  interest-only  strips, 
spread  accoxmts,  and  cash  collateral 
accounts. 

Credit  enhancement  RIFAS  are  those 
that  are  structured,  through 
subordination  provisions  or  other  credit 
enhancement  techniques,  to  absorb 
more  than  a  pro  rata  share  of  credit  loss 
in  relation  to  the  transferred  assets. 
Depending  on  their  form,  RIFAS  may  be 
included  in  Schedule  SC  (Statement  of 
Condition  in  four  lines:  Mortgage 
Derivatives  (SC150),  Other  Investment 
Securities  (SC185).  Interest-only  Strip 
Receivables  and  Certain  Other 
histruments  (SC655,  and  Other  Assets 
(SC690).  Because  three  of  these  lines 
(SC150,  SC185.  and  SC690)  may  contain 
other  instrmnents,  OTS  cannot  currently 
determine  the  total  residual  interests 
retained  or  purchased  by  an  institution. 
Therefore,  OTS  proposes  to  add  two 
memoranda  lines  in  Schedule  SI 
(Supplemental  Information);  one  to 
collect  credit  enhemcement  residual 
interests  in  financial  assets  sold  and  one 
to  collect  other  residual  interests  in 
financial  assets  sold.  The  addition  of 
these  two  items  will  provide  OTS  with 
more  complete  information  for 
monitoring  and  supervisory  purposes. 


Federal  Home  Loan  Bank  (FHLB) 
Structured  Advances  and  Other 
Structured  Liabilities 

In  recent  years,  structured  liabilities 
(especially  FHLB  structured  advances) 
have  become  an  increasingly  popular 
funding  source  for  savings  associations. 
Because  such  liabilities  often  have 
complex  embedded  options,  the  use  of 
these  instrmnents  can  raise  safety  and 
soundness  concerns.  OTS  proposes  to 
change  Schedule  CMR  (Consolidated 
Maturity /Rate)  to  collect  estimates  of  the 
market  value  of  structured  liabilities  to 
better  evaluate  the  interest  rate  risk  they 
pose.  Market  value  data  for  structured 
liabilities  may  be  provided  at  the  option 
of  the  institution,  imless  otherwise 
directed  by  OTS. 

Asset  Maturity  Data 

OTS  proposes  to  delete  five  lines  that 
collect  data  on  asset  maturities  on 
Schedule  SI  (Supplemental 
Information).  Currently,  only  savings 
associations  that  meet  the  Schedule 
CMR  (ConsoUdated  Maturity /Rate) 
exemption  criteria  (assets  less  than  $300 
million  and  risk-based  capital  in  excess 
of  12%)  and  that  opt  not  to  file 
Schedule  CMR  must  provide  these  data. 
OTS  no  longer  needs  to  collect  these 
data. 

Margin  Accounts 

OTS  proposes  to  delete  CMR452, 
Margin  Accounts,  as  it  is  no  longer 
used. 

A  Detailed  Description  of  the  Proposed 
Changes  Follows 

/.  Schedule  SI  (Supplemental  Information) 

A.  Delete  Five  Lines  as  Follows 
Asset  Repricing/Maturing  Data 

Si 700:  Will  the  reporting  association  file 
Schedule  CMR  for  this  quarter? 
Assets  Repricing/Maturing  in  Three  Years  or 
Less: 
S1710:  Mortgage  Loans  and  Securities 
S1720:  Nonmortgage  Loans,  Interest- 
earning  Deposits  and  Investment 
Securities 
Assets  Repricing/Maturing  in  More  Than 
Three  Years: 
S1730:  Mortgage  Loans  and  Securities 
S1740:  Nonmortgage  Loans.  Interest- 
earning  Deposits  and  Investment 
Securities 

B.  Add  the  Following  12  Lines 

High  Loan-to-Value  Loans  (Outstanding 
Balances) 

Loans  Without  PMI  or  Government  Guarantee 
Permanent  Mortgages  on  1-4  Dwelling  Units: 
S1412:  >90  to  100  LTV 
S1415:  Over  100  LTV 
Consumer  Loans  Secured  (In  whole  or  in 
part)  by  Real  Estate,  Reported  on  SC316 
and  SC340; 
S1422:  >90  to  100  LTGV 
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S1425:  Over  100 

Note:  Savings  Associations 
determined  Loan-tc  -Val 
origination  in  accoi  Jance 
in  the  interagency  g  u 
CFR  5670.101. 


,TV 

should 
ue  ratios  at 
with  the  definition 
delines  attached  to  12 


Trust  Assets 

Fiduciary  accounts 
discretion 
S1351:  Value 
S1352:  Number 
Fiduciary  accounts 
discretion 
S1353:  Value 
Si 354:  Number 
Nonfiduciary  accounts 
administrative 
S1355:  Value 
S1356:  Number 


For  which  you  have 
For  which  you  have  no 


for  which  you  have 
«sponsibilities 


Residual  Interests  ill 

S1490:  Credit  Enl  ancement 
Interests  in  Fim  mcial 

SI495.  Other  Resi  iual 
Financial  Asset  > 


Financial  Assets  Sold 

Residual 
Assets  Sold 
Interests  in 
Sold 


//.  Schedule  CMR  (Opnsolidated  Maturity/ 
Rate) 

A.  Delete: 
CMR542:  Margin 

B.  Variable-rate,  Fij^d 

Page  32: 
Delete  all  existing 
Outstanding  balances 


\ccount 

maturitv  Liabilities, 


mstruments  wi 
fields  for 
described  belov 
information  wi 
instruments  on 
Reporting  for 

1.  Delete: 
CMR721  through 

2.  Add: 
Liabilities  Report*  d 

Reporting  for  A  sets 
CMR749:  Outstan  ling 

Rate,  Fixed-Matjiritv 

under  liability 
CMR751:Outstanil 

Rate  Fixed-Mat!  1 

(reported  under 

229) 


cells  under  this  heading. 

for  these 
be  reported  in  new 
depos  ts  and  borrowings  as 

Additionally,  detailed 
be  reported  on  these 
3age  36  in  Supplemental 
A  ;sets/Liabilities. 


:MR748 

in  Supplemental 
and  Liabilities 
Balance  of  Variable- 
Deposits  (reported 
clode  200) 
ing  Balance  of  Variable- 
rity  Borrowings 
liabilitv  codes  220  or 


CMR753:  Outstanding  Balance  of  FHLB 
Structured  Advances  (reported  under 
liability  codes  280,  281,  282,  283  or  289) 

CMR754:  Outstanding  Balance  of  Other 
Structured  Liabilities  (reported  under 
liability  code  290) 

C.  Reporting  of  Market  Value  Estimates,  Page 

35: 

Delete  the  values  for  the  plus  and  minus 
400  basis  point  rate  shocks.  Thrift 
Bulletin  13a  no  longer  requires 
institutions  to  maintain  interest  rate  risk 
limits  for  the  plus  and  minus  400  basis 
point  interest  rate  scenarios.  Also  delete 
the  column  for  Options  on  Liabilities, 
which  will  be  replaced  by  the  new 
reporting  of  structured  liabilities. 

Delete:  CMR911,  CMR921,  CMR941 
through  CMR949,  CMR951,  CMR961, 
CMR919,  CMR929.  CMR949,  CMR959, 
and  CMR969 

D.  Optional  Supplemental  Reporting  for 

Assets/Liabilities,  Page  36: 
Rename  this  section  as  "Supplemental 
Reporting  for  Assets/Liabilities."  The 
current  nine  column  headings  (for 
example,  "asset/liability  code,"  "rate 
index  code,"  etc.)  will  continue  to  apply 
for  existing  instruments.  New  codes  will 
be  added  for  reporting:  (a)  internal 
valuations  of  nonmortgage  servicing 
rights  (as  reported  on  SC644);  (b)  certain 
nonsecurity  financial  instruments  (as 
reported  on  SC655);  (c)  FHLB  structured 
advances  (as  reported  on  SC720);  and  (d) 
other  structured  liabilities  (as  reported 
on  SC730  through  SC760).  The  nine 
columns  will  be  modified  for  these 
instrument  codes  to  collect  the 
instrument's  code,  book  value,  and 
institution-reported  valuation  in  the 
seven  interest-rate  scenarios  (plus/minus 
300,  plus/minus  200,  plus/minus  100, 
and  no  change).  These  instrument- 
specific  fields  (rather  than  fixed  column 
definitions)  will  improve  the  ability  of 
institutions  to  report  financial 
information  in  a  more  detailed  manner 
than  is  currently  collected  and  will 
improve  interest  rate  risk  measures 
produced  by  the  OTS  model.  This 
change  to  the  form  will  also  facilitie  the 
addition  of  future  codes  for  new 


instruments  with  customized  cell 
content. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents 
and  Recordkeepers:  1100. 

Estimated  Time  Per  Respondent:  33 
hours  average. 

Estimated  Total  Annual  Burden 
Hours:  145,200  hours. 

Because  these  proposed  changes  will 
not  affect  all  savings  associations  that 
file  the  TFR,  the  biu-den  hours  reflected 
above  are  unchanged  from  the  current 
burden.  We  invite  comment  on  how 
savings  associations  think  the  burden 
will  change  given  these  form  changes. 

Request  for  Comments:  OTS  will 
simunarize  or  include  comments 
submitted  in  response  to  this  notice 
with  the  request  for  OMB  approval,  and 
will  include  these  comments  in  the 
public  record.  OTS  invites  comments 
on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
bvu-den  of  the  collection  of  information 
onjespondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  25,  2000. 
Margaret  Celia  Winter, 
Manager,  Dissemination  Branch. 
[FR  Doc.  00-^931  Filed  2-29-00;  8:45  am] 
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OPRCE  OF  PERSONNEL 
MANAGEMENT 

SES  Positions  Thit  Were  Career 
Reserved  During  1999 

agency:  Office  of  personnel 

Management. 

action:  Notice. 


SUMMARY:  As  n 
Service  Reform  Ac  t 


equ^ed  by  the  Civil 

of  1978,  this  gives 


notice  of  all  positions  in  the  Senior 
Executive  Service  (SES)  that  were  career 
reserved  during  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Vaughn,  Office  of  Executive 
Resources  Management,  (202)  606-1927. 

SUPPLEMENTARY  INFORMATION:  Below  is  a 
list  of  titles  of  SES  positions  that  were 
career  reserved  at  any  time  diiring 
calendar  year  1999,  regardless  of 


whether  those  positions  were  career 
reserved  on  December  31,  1999.  Section 
3132(b)(4)  of  title  5,  United  States  Code, 
requires  that  the  head  of  each  agency 
publish  such  list  by  March  1  of  the 
following  year.  0PM  is  publishing  a 
consolidated  list  for  all  agencies. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 


Positions  That  Were  Career  Reserved  During  Calendar  Year  1 999 


Agency  and  organization 


Career  reserved  positions 


Advisory  Council  on 
OFC  of  the  Exec 


Historic  Preservation: 
Director 


Department  of  Agriculture: 

OFC  of  the  Inspector  General 


Office  of  the  Chi<  f  Economist 


World  Agricultura 
Office  of  Chief  In 


Office  of  Operations 
Office  of  the  Chi€  f 


National  Finance 


Rural  Housing  S(  rvice 


Outlook  Board  . 
ormation  Officer 


Financial  Officer 
Center  


Rural  Business  ^rvice  

Agricultural  Marketing  Service 


Grain  Inspection, 
Animal  &  Plant  Hfealth 


Veterinary  Servio  ss 


Food  Safety  and 


Packers  &  Stockyards  Administration 
Inspection  Service  


Plant  Protection  i   Quarantine  Service 


nspection  Service 


Executive  Director. 
Special  Assistant. 

Asst  Inspector  General  for  Investigations. 

Dep  Asst  Inspector  General  for  Investigation. 

Asst  Inspector  General  for  Audit. 

Dep  Assistant  Inspector  General  for  Audit. 

Dep  Assistant  Inspector  General  for  Audit. 

Asst  Inspector  Gen  for  Pol  Dev  &  Res  Mgmt. 

Dep  Asst  Insp  Gen  for  Invest  Immediate  Office. 

Deputy  Inspector  General. 

Dir  Ofc  of  Risk  Assessment  &  Cost-benefit  ANL. 

Dir  Global  Change  Program  Office. 

Director,  Office  of  Energy  Policy  and  New  Uses. 

Chairperson 

Director,  USDA  Program  Outreach  Division. 

Deputy  Chief  Information  Officer 

Associate  Deputy  Director,  NTIC. 

Director  Office  of  Operations. 

Deputy  Chief  Financial  Officer 

Project  Manager. 

Director,  Applkiations  Systems  Division. 

Dir,  Info  Resources  Management  Division. 

Director,  Financial  Services  Division. 

Dir.  Thrift  Savings  Plan  Division. 

Deputy  Director. 

Conroller 

Deputy  Administration  for  Operations  &  Mgmt 

Director  Centralized  Servrcing  Center. 

Deputy  Administrator  for  Business  Programs. 

Director,  Fruit  &  Vegetable  Division. 

Director,  Cotton  Division. 

Director,  Dairy  Division. 

Director,  Livestock  Division. 

Director,  Tobacco  Division. 

Agricultural  Mari<eting  SVC,  Dir  Poultry  Div. 

Director,  Compliance  Staff. 

Director. 

Director. 

Dir  Field  Management  Division. 

Deputy  Administrator  for  Management  &  Budget, 

Deputy  Administrator. 

Director,  Northern  Region. 

Dir,  SE  Region,  Veterinary  Services. 

Director,  Western  Region. 

Director,  South  Central  Region. 

Dep  Admr,  Animal  Damage  Control. 

Dir,  Operational  Support,  Veterinary  Services. 

Dir,  Natl  Ctr  for  Veterinary  Epidemiology. 

Dep  Admr,  International  Services. 

Director,  South  Central  Region. 

Director,  Western  Region. 

Director,  Operational  Support  PPQ. 

Director. 

Asst  Dep  Admin  (Admin  Mgt). 

Deputy  Administrator. 

Deputy  Administrator. 

Deputy  Administrator. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Food  and  Consumer  Service 


Farm  Service  Agency 


National  Program  Staff  Office 


Beltsville  Area  Office 


North  Atlantic  Area  Office 


South  Atlantic  Area  Office 


Midw/est  Area  Office 


Career  reserved  positions 


Foreign  Agricultural  Service  .. 

Risk  Management  Agency  .... 
Agriculture  Research  Service 


Midsouth  Area  Office 


U.S.  Coordinator  for  Codex  Alimentarius. 

Assistant  Deputy  Administrator. 

Director. 

Associate  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Deputy  Administrator 

Associate  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Asst  Deputy  Administrator 

Assistant  Deputy  Administrator. 

Director 

Deputy  Administrator. 

Director. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Associate  Deputy  Administrator. 

Deputy  Administrator. 

Administrator. 

Deputy  Admin  for  Financial  Management. 

Deputy  Admr  for  Management. 

Director,  Office  of  Analysis  and  Evaluation. 

Controller. 

Assistant  Dept  Administrator  for  Mgmt. 

Director  Management  Services  Division. 

Director,  Budget  Division 

Deputy  Administrator  for  Farm  Loan  Programs. 

Dir,  Grain  &  Feed  Div. 

Assistant  Deputy  Admin(strator  Managenr»ent. 

Director,  Cotton,  Oilseeds,  Tobacco  and  Seeds  Division. 

Asst  Manager  for  Research  &  Development 

Director,  Insurance  Services  Division. 

Asst  Administrator  for  Technology  Transfer. 

Assistant  Administrator  for  Genetic  Resources. 

Dep  Admin  for  Admin  &  Financial  Mgmt. 

Director,  Office  of  Pest  Management  Policy. 

Director,  National  Animal  Disease  Center 

Associate  Administrator,  Special  Interagency  Programs. 

Associate  Deputy  Admin  Financial  Management 

Deputy  Administrator  National  Program  Staff. 

Assoc  Dep  Admr. 

Assoc  Deputy  Administrator  for  Animal  PPV&S 

Assoc  Dep  Admin  for  Natural  Resources  &  SAS. 

Associate  Deputy  Administrator  for  Crop  Production,  Product  Value 

and  Safety 
Director  Beltsville  Area  Office. 
Assoc  Dir  Beltsville  Area 
Dir  US  National  Artx)retum. 
Dir  BeltsviHe  Human  Nutrition  Research  Ctr 
Director  Plant  Sciences  Institute 
Dir  Livestock  &  Poultry  Sciences  Institute. 
Dir  Natural  Resources  Institute. 
Director,  Eastern  Regl  Research  Center. 
Director,  North  Atlantic  Area. 
Assoc  Dir,  North  Atlantic  Area. 
Director,  Plum  Island  Animal  Disease  Center. 
Director,  North  Atlantic  Area. 
Associate  Dir  South  Atlantic  Area. 
Supervisory  Research  Genetk:ist. 
Director,  South  Atlantic  Area. 
Dir,  Center  for  Medical  A&V  Entomology. 
Dir  Midwest  Area 
Assoc  Dir,  Midwest  Area. 
Supervisory  Veterinary  Medical  Office. 
Dir  Natl  Ctr  for  Agri  Utilizatkjn 
Dir,  Southem  Regional  Res  Center,  New  Oriean. 
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•osiTiONS  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Career  reserved  positions 


Southern  Plains 


Area  Office 


Northern  Plains 


\rea  Office 


Pacific  West  Are  a  Office 


Cooperative  Sta  e  Res  Education,  &  Extension  Service 


Economic  Rese<  rch  Service 


National  Agricult  jral  Statistics  Service 


Natural  Resourc  ss  Conservation  Service 


Forest  Service 


Research 


Natl  Forest  Syst  im 


Director,  Mid-South  Area. 

Associate  Director,  Mid  South  Area. 

Director  Southern  Plains  Area. 

Assoc  Dir,  Southern  Plains  Area. 

Dir,  Subtropical  Agricultural  Res  Latxjratory. 

Director,  Northern  Plains  Area. 

Associate  Director,  Northern  Plains  Area  Ofc. 

Dir  R.L.  Hruska  US  Meat  Animal  Res  Center. 

Director,  Westem  Regional  Research  Center. 

Dir,  Westem  Human  Nutrition  Research  Center. 

Director,  Pacific  West  Area  Office. 

Associate  Director,  Pacific  West  Area  Office. 

Dir,  Westem  Cotton  Research  Laboratory. 

Supervisory  Soil  Scientist. 

Deputy  Administrator  Partnerships. 

Deputy  Admin  for  Rural,  Economic  &  Social  Dev. 

Special  Asst  to  the  Administrator,  CSREES. 

Admr,  Economic  Research  Service. 

Associate  Administrator-Economic  Rsch  Svc. 

Dir,  Natural  Res  &  Environment  Division. 

Director,  Information  Services  Division. 

Budget  Coordinator  and  Strategic  Planner. 

Dir  Food  &  Consumer  Economics  Division. 

Director,  Market  and  Trade  Economics  Division. 

Admr,  National  Agricultural  Statistics  Serv. 

Dir  Estimates  Div. 

Dir,  Systems  &  Information  Division. 

Director,  Survey  Management  Division. 

Deputy  Administrator  for  Field  Operations. 

Associate  Administrator. 

Dir  Census  Division. 

Director  Engineering  Division. 

Dir  Ecological  Sciences  and  Technology  Divisi. 

Dir,  Consv  Planning  and  App. 

Dir,  Community  Asst  &  Rural  Devetopment  Div. 

Dir,  Soils  (Soil  Scientist). 

Director,  Strategic  Planning  Division. 

Director,  Operations  Management  and  Oversight. 

Dir  Conservation  Operations  Division. 

Dep.  Chief  for  Mgnt  &  Strategic  Planning. 

Spec  Asst  to  the  Dep  Chf  for  Soil  S/R  Assesmt. 

Natural  Resources  Manager. 

Special  Asst  to  the  Chief  (Program  Manager). 

Deputy  Chief  for  Strategic  Planning  and  Accountability. 

Director,  Resource  Conservation  &  Community  Development  Division. 

Director,  Resource  Inventory  Division. 

Director,  Animal  Husbandry  and  Clean  Water  Programs  Division. 

Regional  Conservationist — Northem  Plains. 

Director,  Resource  Economics  &  Social  Sciences  Division. 

Dep  Chf  for  Administration. 

Associate  Deputy  Chief-Administration. 

Dir  Forest  Pest  Mgmt  Staff. 

Dir  Fiscal  &  Accounting  Services. 

Director,  Fire  and  Aviation  Staff. 

Deputy  Chief  for  Operations. 

Deputy  Chief  Financial  Operations. 

Deputy  Chief,  Business  Operations. 

Chief  Operating  Officer. 

Director,  Vegetation  Management  &  Protection  Research  Staff. 

Director,  Resource  Valuation  and  Use  Research  Staff. 

Director,  Wildlife,  Fish  &  Watershed  Research  Staff. 

Director,  Scierrce  Policy,  Planning,  and  Information  Staff. 

Dir,  Range  Management  Staff. 

Dir,  Recreation,  Mgmt  Staff. 

Dir  Timber  Management  Staff. 

Director,  Engineering  Staff. 

Director,  Lands  Staff. 

Dir  Land  Management  Planning  Staff. 

Dir,  Wildlife  &  Fisheries  Mgmt  Staff. 

Dir,  Minerals  &  Geology  Staff. 

Director,  Watershed  &  Air  Management  Staff. 

Dir,  Recreation,  Heritage,  &  Wilderness  Res. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


State  &  Private  Forestry 
Field  Units  


Career  reserved  positions 


International  Forest  System  , 

American  Battle  Monuments  Commission: 

Office  of  Executive  Director  

Department  of  Commerce: 

Commerce  Department  

Office  of  tfie  Chief  Financial  Officer  and  Assistant  Secretary  for 
Administration. 


Office  of  the  General  Counsel 

Director  for  Human  Resources  Management  

Director  for  Financial  Management 

Office  of  Budget  Mgmt  &  Info  &  Chief  Information  Offer 

Director  for  Executive  Budgeting  &  Assistance  Mgmt  ... 
Office  of  Secucity  and  Administrative  Services  

Office  of  the  Assistant  Secretary  for  Administration  

Office  of  Inspector  General  

Office  of  Counsel  to  the  Inspector  General  

Office  of  Inspections  and  Program  Evaluation  

Office  of  Audits 

Office  of  Investigations 

Economics  and  Statistics  Administration  

Bureau  of  the  Census  

Office  of  tfie  Director  


Administrative  and  Customer  Services  Division  

Associate  Director  for  Information  Technology 

Data  Preparation  Division  

Associate  Director  for  Economic  Programs 

Economic  Planning  and  Coordination  Division  

Economic  Statistical  Methods  and  Programming  Division 

Agricutlure  and  Financial  Statistics  Division  

Services  Division  

Foreign  Trade  Division 

Governments  Division  

Manufacturing  and  Construction  Division  

Associate  Director  for  Decennial  Census  

Decennial  Management  Division 

Geography  Division  

Decennial  Statistical  Studies  Division  

Associate  Director  for  Demographic  Programs  

Housing  &  Household  Economic  Statistics  Division  

Demographic  Statistical  Methods  Division  

Associate  Director  for  Methodology  &  Standards 


Dir  Cooperative  Forestry. 

Ne  Area  Dir,  State  &  Private  Forestry,  U  Darb. 

Dir  N  Eastern  Forest  Experiment  Station 

Dir,  North  Central  Forest  Exp  Station 

Dir,  Pacific  NW  Forest  &  Range  Exp  Station 

Dir,  Pacific  SW  For  &  Range  Exper  Stat. 

Director  Rocky  Mt  Forest  &  Range  Exper  Stat. 

Dir  S  Eastern  Forest  Experiment  Station 

Director,  Forest  Products  Laboratory 

Dep  Regional  Forester,  Pacific  NW  Region 

Dir  International  Institute  of  Tropical  Forest 

Executive  Director. 

Deputy  Director  for  Financial  Service/Deputy  CFO. 

Chief  Financial  Officer  and  Chief  Administrative  Officer. 

Director  for  Y2K  Outreach. 

Deputy  Director,  Office  of  Budget.  , 

Deputy  Chief  Information  Officer. 

Director  for  Administrative  Services 

Asst  General  Counsel  for  Finance  &  Litigation. 

Director,  Office  of  Intelligence  Liaison. 

Director  for  Human  Resources  Management. 

Dep  Dir  of  Human  Resources  Management. 

Dir  for  Financial  Management. 

Director,  Office  of  Budget 

Chief  Information  Officer. 

Dir  for  Federal  Asst  &  Management  Support. 

Director,  Office  of  Security. 

Director,  Office  of  Acquisition  Management. 

Director  for  Technology  Management 

Deputy  Assistant  Secretary  for  Security. 

Asst  Inspect  Genri  for  Compliance  Admin. 

Asst  Inspector  General  for  Syst  Evaluation. 

Counsel  to  the  Inspector  General. 

Assistant  Inspector  General  for  Inspections  and  Program  Evaluation 

Assistant  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Investigations. 

Director,  STAT-USA 

Assistant  Director  for  Marketing  and  Customer  Liaison. 

Chief,  Human  Resource  Diviskin. 

Assoc  Dir  for  Field  Operations 

Chief  Decennial  Sys  &  Contracts  Magnt  Office 

Principal  Assoc  Dir  and  Chief  Financial  Offc 

Principal  Associate  Director  for  Programs. 

Chief,  Policy  &  Strategic  Planning  Diviskjn. 

Assistant  to  the  Director 

Chief  Admin  &  Customer  Services  Division. 

Assoc  Dir  for  Information  Technology. 

Chief  National  Processing  Center 

Associate  Director  for  Economic  Programs 

Assistant  Director  for  Economic  Programs. 

Chf,  Economic  Planning  &  Coordination  Div. 

Chf,  Economic  Statistical  M&P  Division 

Chief  Company  Statistcs  Division 

Chief  Service  Sector  Statistics  Division. 

Chf,  Foreign  Trade  Div. 

Chf,  Govemment  Div. 

Chf,  Manufacturing  &  Construction  Division. 

Associate  Director  for  Decennial  Census. 

Asst  to  the  Assoc  Dir  for  Decennial  Census. 

Assistant  Director  for  Decennial  Census. 

Chief  Decennial  Management  Division. 

Chf,  Geography  Div. 

Chief,  Decennial  Statistical  Studies  Div. 

Associate  Dir  for  Demographic  Progs 

Chf,  Population  Div 

Chief  Demography  Surveys  Division 

Chf,  Housing  &  Household  Econ  Statistics  Div 

Chief,  Statistical  Methods  Division 

Chief,  Planning.  Research,  and  Evaluation  Division. 

Assoc  Dir  for  Methodology  &  Standards. 
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Agency  and  organization 


Career  reserved  positions 


Reseai  ch 


Statistical 
Bureau  of  Econo|n 
Office  of  ttie  Dire  :tor 


Division  .. 
ic  Analysis 


Associate  Directc  r 
Associate  Directc  r 
Assoc  Director  to  • 


for  Regional  Economics 

for  International  Economics  . 
Natl  Income,  E&W  Accounts 


Director  of  Admi 
Office  of  ttie  Assi 


rfstration  

Secretary  for  Export  Enforcement 


Office  of  the  Assi 
Office  of  trie 
Office  of 
DAS  for  Market 
Market  Access 
Deputy  Assistant 
National  Oceanic 


Secretary  for  Economic  Development 

Undfer  Secretary  

Consumer  Goods  

/^cess  and  Compliance  

Compliance  

Secretary  for  Agreement  Compliance  . 
and  Atmosphenc  Administration 


and 


Office  of  Intemati^nal 
Office  of  Finance 


Affairs 

and  Administration 


Office  of  High  PeHormance  Computing  and  Communications 
Systems  Acqulsit  on  Office 
National  Ocean  S  en/ice 


Strategic  Environfciental 
Coastal  Monitonn  3 
Hazardous  Mater  als 
Office  of  Assistan  I 
Management  and 
Off  ice— Fed  Coor  j 


Assessments  Division  

and  Bioeffects  Assessment  Division  ..., 
Response  and  Assessment  Division 

Administrator,  Weather  Services  

Budget  Office  .., 

inator — Meteorology 


ion 


Office  of  Meteorojogy 
Service  Division 
Office  of  Hydrolody 
Hydrologic  Opera 
Hydrologic 
Office  of  Systems 
Techniques  Deve  opment 
Office  of  Systems 
Systems  Integral 
Systems  Operat 
Engineering  Division 
WSR-88D  Opera 
National  Data 
Eastern  Region 
Southern  Region 
Central  Region  . 
Western  Region 
Alaska  Region    . 
National  Centers 


ions  Division  

ch  Laboratory 

Development 

Laboratory 
Operations  

Division 

Center  


icns 


Buiiy 


ional  Support  Facility 
Center  


or  Environmental  Prediction 


NCEP  Central  Of  erations 


Hydrometeorologi  cal 
Climate  Prediction 
Storm  Prediction 
Tropical  Prediction 


Prediction  Center 

Center  

Center 

Center 


Chief  Statistical  Research  Division. 

Associate  of  Economic  Analysis. 

Director. 

Dep  Dir,  Bur  of  Economic  Analysis. 

Chief  Economist. 

Chf  Statistician. 

Assoc  Dir  for  Regional  Economics. 

Assoc  Dir  for  International  Economics. 

Assoc  Dir  for  Natl  Inc,  Exp,  Wealth  Accounts. 

Chf  Natl  Income  &  Wealth  Div. 

Chief  Intemational  Investment  Division. 

Chief,  Computer  Systems  and  Services  Division. 

Director  of  Administration. 

Deputy  Assistant  Secretary  for  Export  Enforcement. 

Director  Office  of  Export  Enforcement. 

Chief  Financial  Officer/Chief  Administrative  Officer  (CFO/CAO). 

Chief,  Financial  Officer  &  Director  of  Admin. 

Director  Office  of  Consumer  Goods. 

Dir  Trade  Compliance  Center. 

Director,  Office  of  Eastem  Europe,  Russia,  and  Independent  States. 

Associate  Director  for  Management. 

Chief  Financial  Officer/Chief  Admin  Officer. 

Dir  Staff  Ofc  for  International  Programs. 

Director,  Office  of  Operations,  Management  and  Infomnation. 

Chief  Financial  Officer/Admin  Officer. 

Director,  Budget  Office. 

Chief  Information  Officer. 

Dir.  for  Human  Resources  Management. 

Dir.  Finance  Office/Comptroller  (FO/COMPT). 

Dir  for  High  Performance  Computing  Commun. 

Information  Technology  Acquisition  Manager. 

Chf  Fin  Ofcr/Chf  Adm  Ofcr  (Dir  M&B  Ofc). 

Director,  National  Centers  for  Coastal  Ocean  Science  and  Scientists 

for  NOS. 
Deputy  Director,  National  Centers  for  Coastal  Ocean  Science. 
Dir,  Office  of  National  Geodetic  Survey  (NGS). 
Chf,  Strategic  Environmental  Assessments  Div. 
Chief  Coastal  Monitoring  Bioeffects  Asses  Div. 
Chf,  Hazardous  Materials  R&A  Division. 
Dir,  Ofc  of  Aeronautical  Charting/Cartography. 
Dep  Chf  Fin  Ofc/Chief  ADM  Officer. 
Senior  Advisor. 

Dir,  Ofc  of  the  Fed  Coord  for  Meterology. 
Dir,  Office  of  Meteorology. 
Chief.  Service  Division. 
Director,  Office  of  Hydrology. 
Chief,  Hydrologic  Services  Division. 
Chief,  Hydrologic  Research  Laboratory. 
Director,  Office  of  Systems  Development. 
Chief,  Techniques  Devel  Laboratory. 
Dir,  Office  of  Systems  Operations. 
Chief,  Systems  Integration  Division. 
Chief  Telecommunications  Operations  Center. 
Chief,  Engineering  Division. 
Dir,  Nexrad  Operational  Support  Facility. 
Director,  NOAA  Buoy  Office. 
Dir  Eastern  Region  NWS. 
Dir  Southern  Region,  Ft  Worth. 
Director  Central  Region. 
Dir,  Salt  Lake  City  Region. 
Dir,  Alaska  Region,  Anchorage. 
Dir  Natl  Severe  Storms  Lab. 
Dir  Nat'l  Severe  Storms  Lab. 
.Dir  Natl  Ctr  for  Environmental  Prediction. 
Director,  Environmental  Modeling  Center  (EMC)  and  Deputy  Director 

for  Science. 
Director,  Central  Operations. 
Director,  Aviation  Weather  Center  (AWC). 
Chf,  Meteorological  Operations  Division. 
Dir  Climate  Prediction  Ctr  (CPC) 
Director,  Stomi  Prediction  Center. 
Dir  Tropical  Prediction  Ctr/NatI  Hurricane  Ct. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 
National  Marine  Fisheries  Service  

Office  of  Fisheries  Conservation  and  Management  

Office  of  Protected  Resources  

Northeast  Fisheries  Science  Center  

Soutfieast  Fisheries  Science  Center 

Northeast  Fisheries  Science  Center  

Southwest  Fisheries  Science  Center 

Alaska  Fisheries  Science  Center  

Office  of  Asst  Administrator  Satellite,  Data  Info  Serv 

Director  NPOESS  Integrated  Program  

National  Climatic  Data  Center 

National  Oceanographic  Data  Center  

National  Geophysical  Data  Center 

Office  of  Systems  Development 

Ofc  of  Asst  Administrator,  Ocean  &  Atmospheric  Research 

National  Sea  Grant  College  Program  

Aeronomy  Lat)oratory 

Air  Resources  Latioratory  

Atlantic  Ocean  and  Meteorology  Laboratory  

Geophysical  Fluid  Dynamics  Laboratory 

Great  Lake  Environmental  Research  Laboratory  

Pacific  Marine  Environmental  Research  Latx)ratory 

Space  Environment  Center  

Environmental  Technology  Laboratory  

Forecast  Systems  Laboratory  

Climate  Monitoring  and  Diagnostics  Latxiratory  

Institute  for  Telecommunication  Sciences  

ITS,  Systems  and  Networks  Division  

Patent  and  Trademark  Office 

Chemical  Patent  Exam  Groups 


Office  of  Asst  Commissioner  for  Patents 
Electrical  Patent  Exam  Groups  


Mechanical  Patent  Exam  Groups 


Office  of  Asst  Commissioner  for  Trademarks 


National  Institute  of  Standards  and  Technology 


Office  of  the  Director,  NIST 


Career  reserved  positkxis 


Office  of  Quality  Programs 


Dir  Seafood  Inspection  Program 
Dir  Ofc  of  Inspection  Fisheries  (SF). 
Dir  Ofc  of  Sustainable  Fishenes  (SF). 
Director,  Office  of  Habitat  Protection. 
Chief  Intergovemmental  &  Recreational  F&M. 
Dir  Ofc  of  Science  &  Technology 
Science  &  Research  Dir  Nortt>east  Region. 
Science  &  Research  Dir 
Science  &  Research  Dir. 

Science  &  Research  Dw  Southwest  Region.  ^ 

ScierKe  and  Research  Director 
Sr  Sci  for  Environ  Satel,  D&l  Serv  (NESDIS) 
Director.  Information  Technology  Mgmt  Office. 
Systems  Program  Director 
Director.  National  Climatic  Data  Center. 
Dir,  Natl  Oceanographic  Data  Center. 
Dir,  National  Geophysical  Data  Center 
Dir  Ofc  of  Sys  Development 
Program  Director  for  Weather  Research 
Director.  Weather  and  Air  Ouality  Research 
Dep  Asst  Admr  for  Extramural  Ftesearch 
Director,  National  Sea  Grant  College  Program. 
Director,  Aeronomy  Latx)ratory 
Director  Air  Resources  Latxwatory 
Dir,  Atlantic  Oceanographk:  &  Meterologk^al. 
Director. 

Dir  Great  Lakes  Environmental  Research  Lab. 

Dir  Pacific  Marine  Environmental  Lab.  * 

Dir  Space  Environment  LatX)ratory. 
Director. 

Director.  Forecast  Systems  Latwratory. 
Dir  Climate  Monitoring  &  Diagnostics  Lab 
Assoc  Admr  for  Telecommunication  Science. 
Deputy  Dir  for  Systems  &  Networics 
Dep  Admin  for  Legislative  &  Intemational  Aff. 
Group  Director— 110 
Group  Director — 120. 
Group  Director— 120. 
Group  Director — 130. 
Group  Director— 150 
Deputy  Group  Director — 1 10. 
Group  Director — 180. 
Deputy  Group  Director— 150. 
Administrator  for  Search  &  Information  Res. 
Dep  Asst  Comm  for  Patent  Process  Services. 
Deputy  Group  Director— 1300. 
Group  Director  for— 260 
Group  Director— 210 
Group  Director  for— 230. 
Group  Director — 240. 
Group  Director — 250. 
Deputy  Group  Director — 250. 
Deputy  Group  Director — 260. 
Deputy  Group  Director— 230. 
Group  Director — 310. 
Group  Director— 320. 
Group  Director— 330. 
Group  Director — 340. 
Group  Director — 350. 

Chairman.  Trademark  Trial  &  Appeal  Board 
Deputy  Asst  Commissioner  for  Trademari<s. 
Director,  Trademark  Examining  Operation 
Deputy  Director.  NIST  Center  for  Neutron  Research 
Chief,  Optical  Technology  Division. 
Director,  Information  Technology  and  Applrcations  Office. 
Director  for  Administration  and  Chief  Financial  Officer. 
Deputy  Director  for  Management  Services. 
Deputy  Director  for  Safety  and  Facilities 

Executive  Director.  Visiting  Committee  on  Advanced  Technology  Pro- 
gram. 
Director  for  Quality  Programs 
Dep  Dir,  Ofc  of  Quality  Programs. 
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Agency  and  organization 


Career  reserved  positions 


Program  Office 

Office  of  International  and  Academic  Affairs 


Office  of  ttie  Director  for  Technology  Services 
Manufacturing  Extension  Partnership  Program 


I 


Directors  Office,  technology  Innovation  

Directors  Ofc,  Aci/anced  Technology  Program 


Electronics  and  Electrical  Engineering  Lat)oratory  Ofc 


Manufacturing  Ertgineering  Laboratory  Office 


irtgi 


Precision  Engineering  Division 

Intelligent  Systents  Division  

Chemical  Science  and  Technology  Laboratory  Office 


Physical  and  Chemical  Properties  Division 

Analytical  Chemistry  Division  , 

PtTysics  Laboratory  Office  


Electron  and  Opncai  Physics  Division 
Atomic  Physics  Division  


Time  and  Frequency  Division  

Quantum  Physica  Division  

Materials  Science  and  Engineering  Laboratory  Office 
Ceramics  Division 


Materials  Reliability  Division 
Reactor  Radiatioi^  Division  .. 


Building  and  Fire  Research  Laboratory 


Building  Materials  Division  

Building  Envlronrrlent  Division 

Fire  Science  Division 

Computer  Systen  s  Laboratory  Office 

Advanced  Netwoik  Technologies  Division 

Computing  and  A  }plied  Mathematics  Laboratory  Office 


National  Technics  I 
0/AD  for  Financi. 


Commodity  Futures  Trading 
Office  of  the  Gen  jral 


Office  of  the  Exe<  utive  Director 


Division  Economi ;  Analysis 


Division  of  Enforc  ement 


Information  Service  

I  &  Administrative  Management 


Commission: 
Counsel  


Director,  Program  Office 

Deputy  Director,  Information  Tech  Laboratory. 

Dir  Intemational  &  Academic  Affairs 

Chief  Financial  Officer. 

Deputy  Director,  Technology  Services. 

Assoc  Dir  for  National  Programs. 

Dir,  Manufacturing  Extension  Partnership  Prog. 

Dep  Dir,  Manufacturing  Ext  Partnership  Prog. 

Dir,  Ofc  of  Technol  Evaluation  &  Assessment. 

Dir  Information  Technology  Laboratory. 

Associate  Dir  for  Policy  &  Operations. 

Dep  Director,  Advanced  Technology  Program. 

Director,  Advanced  Technology  Program. 

Dir,  Materials  &  Manufacturing  Technology  Ofc. 

Dir  Electronics  &  Photonics  Tech  Office. 

Dir,  Electronics  &  Electrical  Eng  Latx>ratory. 

Chief  Optoelectronics  Division. 

Deputy  Directory. 

Dir,  Office  of  Microelectronics  Programs. 

Chief,  Office  of  Manufacturing  Programs. 

Dep  Dir,  Manufacturing  Engineering  Laboratory. 

Dep  Dir,  Manufacturing  Engineering  Laboratory. 

Chief,  Precision  Engineering  Division. 

Chief,  Intelligent  Systems  Division. 

Chief,  Process  Measurements  Division. 

Dir,  Chemical  Sci  &  Technology  Laboratory. 

Dep  Dir,  Chemical  Sci  &  Technol  Laboratory. 

Chief,  Physical  &  Chemical  Properties  Div. 

Chief,  Analytical  Chemistry  Division. 

Mgr,  Fundamental  Constants  Data  Center. 

Director,  Physics  Laboratory. 

Deputy  Director,  Physics  Laboratory. 

Chief  Electron  &  Optical  Physics  Division. 

Chief  Quantrum  Metrology  Division 

Chief  Atomic  Physics  Division. 

Chief,  Time  and  Frequency  Division. 

Senior  Scientist  &  Fellow  of  JILA. 

Senior  Scientist  &  Fellow  of  JILA. 

Chief,  Quantum  Physics  Division. 

Dir,  Materials  Sci  &  Eng  Laboratory. 

Dep  Dir,  Materials  Sci  &  Eng  Lab 

Chief,  Ceramics  Division. 

Chief  Materials  Reliability  Div. 

Chief,  Reactor  Radiation  Division. 

Group  Leader  Neutron  Condensed  Matter  ScierKe. 

Chief,  Reactor  Operations. 

Chief,  Fire  Safety  Engineering  Division. 

Dir,  building  &  Fire  Research  Laboratory. 

Dep  Dir,  Building  &  Fire  Research  Laboratory. 

Chief,  Fire  Safety  Engineering  Division. 

Chf,  Building  Materials  Div. 

Chief,  Building  Environment  Division. 

Chief,  Fire  Science  Division. 

Associate  Director  for  Program  Implementation. 

Chief  Advanced  Networt<  Technologies  Div. 

Associate  Director  for  Computing 

Chief  High  Pert  Systems  &  Services  Division. 

Deputy  Director,  Natl  Technical  Info  Service. 

Assoc  Dir  for  Finance  &  Administration 

Comptroller. 

Deputy  General  Counsel  (Litigation). 

Deputy  General  Counsel  (Opinions  &  Review) 

Deputy  General  Counsel  (Reg  &  Adm) 

Deputy  General  Counsel 

Dep  Exec  Dir. 

Dir,  Ofc  in  Information  Resources  Mgmt. 

Director,  Office  of  Financial  Management. 

Dep  Chf  Economist. 

Chief  Counsel. 

Associate  Director  for  Surveillance. 

Deputy  Director  (Western  Operations). 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Career  resen/ed  positions 


Division  of  Trading  and  Markets  

Consumer  Product  Safety  Commission: 

Ofc  of  Executive  Dir  

Office  of  Hazard  Identification  &  Reduction 


Corporation  for  National  and  Community  Service: 
Department  of  the  Ctiief  Financial  Officer  

Office  of  tfie  Secretary  of  Defense: 

Office  of  tfie  Secretary  

Office  of  Under  Secretary  for  Policy  

Office  of  the  ASD  (Strategy  &  Requirements) 

Office  of  Assistant  Secretary  (SOLIC)  

Director  Operational  Test  and  Evaluation  

Ofc  of  Inspector  General  


Ofc  of  Asst  Secy  of  Defense  (Resen/e  Affairs)  

Ofc  Dep  Asst  Secy  (Civilian  Personnel  P/E  Opportunity) 

ODASD  (Requirements  &  Resources)  

Department  of  Defense  Education  Activity  

Office  Assistant  Sec  Health  Affairs  

Office  of  Asst  Secy  of  Def  for  Public  Affairs 

Deputy  Comptroller  (Program  Budget)  

Deputy  Comptroller  (Management  Systems)  

Washington  Headquarters  Services 


Deputy  Director  (Eastem  Operations). 

Associate  Director. 

Associate  Director. 

Associate  Director. 

Deputy  Director  (Contract  Markets). 

Chief  Counsel. 

Counsel  for  Special  Projects, 

Assistant  Executive  Director  for  Compliance. 
Associate  Executive  Dir  for  Field  Operations. 
Asst  Exec  Director  for  Information  Services. 
Assoc  Exec  Dir  for  Engineering  Science. 
Associate  Executive  Director  for  Economic. 
Asst  Exec  Dir  for  Hazard  l&R 

Deputy  Assistant  Executive  Director  for  Hazard  Identification  and  Re- 
duction. 
Assoc.  Exec.  Director  for  Epidemiology. 

Senior  Director  for  Budget  &  Trust  Operations. 

Asst  to  the  Secry  of  Def  Intelligence  Oversig. 

Deputy  Assistant  to  the  Secretary  of  Defense  (Intelligence  Oversight). 

Foreign  Relations  and  Defense  Policy  Manager 

Foreign  Relations  and  Defense  Policy  Manager. 

Principal  Director  for  Strategy. 

Director  for  Nuclear  Safety  and  Security  NATO  Policy 

Dusd  tor  Technology  Security  Policy/Director,  Technology  Security. 

Dep  Asst  secy  of  Defense  (Forces  &  Resources) 

Director  for  Programs,  Resources  and  Assessments. 

Dir  Requirements  &  Technology  &  Acquisition. 

Dep  Dir  for  Live  Fire  Test  &  Evaluation. 

Associate  Director  for  Test  and  Evaluation  Studies  &  Analyses. 

Deputy  Director  for  Resources  and  Ranges. 

Deputy  Inspector  General 

Asst  Inspector  General  for  Investigations. 

Dep  Asst  Inspector  Gen  for  Investigations. 

Dep  Asst  Inspector  General  for  Inspections. 

Asst  Insp  Gen  for  Adm  &  Info  Management. 

Dep  Asst  Inspector  Gen  for  Adm  &  Info  Mgmt. 

Dir,  Audit  Planning  &  Technical  Support. 

Director,  Logistics  and  Support. 

Director,  Contract  Management. 

Director,  Financial  Management. 

Deputy  Asst  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Auditing. 

Dir  for  Investigative  Operations. 

Dep  Asst  Inspector  Gen  for  Program  Evaluation. 

Director,  Readiness  &  Operational  Support 

Director,  Acquisition  Management  Directorate 

Asst  Inspector  General  for  Policy  &  Oversight. 

Director,  Audit  Followup  Directorate 

Dep  Asst  Insp  Gen  for  Cnminal  Invest  P&O. 

Dep  Asst  Inspect  General  Audit  Policy  Ovesight. 

Director,  Office  of  Departmental  Inquiries. 

Deputy  Inspector  General  for  Intelligence 

Principal  Director  (Manpower  and  Personnel). 

Principal  Director  and  Director,  Woridorce  Relations  and  Devetopment. 

Director,  Program  and  Budget  Coordination. 

Chief  of  Educational  Support  Policy  &  Legist. 

Associate  Director  for  Management. 

Deputy  Director  Dept  of  Defense  Education 

Dir  Info  Management  Tech  &  Reengineering. 

Director  Acquisition  Management  &  Support. 

General  Counsel. 

Director,  APIS. 

Dir  Armed  Forces  Radio  &  Television  Service. 

Deputy  Director,  American  Forces  Infomiation  Service. 

Dir,  Prog  &  Fin  Control 

Dep  Dir  for  Program  &  Financial  Control 

Deputy  Chief  Financial  Officer. 

Director  of  Personnel  and  Security. 

Dir,  Freedom  of  Information  &  Security  Review. 


11120 

Federal  Register / Vol.  65.  No.  41/ 

Wednesday,  March  1,  2000 /Notices 

i 

1 

P( 

)SiTiONS  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 

1 

Agency  and  organization 

Career  reserved  positions 

Director  Real  Estate  and  Facilities. 

Dep  Dir,  Real  Estate  &  Facilities. 

Dep  Dir,  Personnel  and  Security. 

f. 

Office  of  the  Gene 

^al  Counsel 

Deputy  General  Counsel  (IG). 

j 

Dir  Def  Ofc  of  Hearings  &  Appeals. 

Ofc  of  Under  Sec\ 

of  Def  for  Acq  &  Technology  

Executive  Director,  Defense  Science  Board. 

j 

Dep  Dir  Anns  Control  Implementation  Compl. 

Principal  Deputy  I 

nder  Secretary  of  Defense  (Acquisition  &  Tech- 

Director  for  Defense  Procurement. 

i 

nology). 

Deputy  Dir,  Cost  Pricing  &  Finance. 

Dep  Dir,  Contract  Pol  &  Administration. 

Director,  Pacific  Armaments  Cooperation. 

Dep  Dir,  Def  Syst  Procurement  Strategies. 

Dir  Planning  &  Analysis. 

Dep  Dir,  Foreign  Contractor. 

Dep  Dir  Mayor  Policy  Initiatives. 

Dir  OSD  Studies  &  FFRDCA. 

Director  Ind  Capabilities  &  Assessments. 

t 

Assistant  Deputy  Under  Secretary  of  Defense  (Acquisition  Process  & 
Policies). 

Principal  Assistant  Deputy  Under  Secretary  of  Defense  (Acquisition  Re- 
form). 

Director,  Acquisition  Resources  and  Analysis. 

Asst  to  the  Sec  o 

Def  for  Nuclear  &  Chemical  &  Biological  De- 

Das of  Def  (Nuclear  Treaty  Programs). 

fense  Programs. 

Deputy  Assistant  to  the  Under  Secretary  of  Defense  (Nuclear  Matters) 

Office  of  the  Direct 

ar  of  Defense  Research  &  Engineering 

Deo  Dir  Naval  Warfare 

Dep  Dir  Munitions. 

Sr  Staff  Special  for  Air  Superiority  Systems. 

Dep  Dir  Land  Warfare. 

Dep  Dir  Electronic  Warfare. 

Special  Asst  Concepts  &  Plans. 

Deputy  Director  Defensive  Systems. 

Princ  Dep  Dir,  Strategic  &  Tactical  Systems. 

Deputy  Director  Air  Warfare. 

Asst  Dep  Dir,  Amis  Control  l&C. 

Dir  for  Infor  Tech. 

Director,  Sensor  &  Electronics  Technology. 

Dir  Weapons  Technology. 

Deputy  Director,  Developmental  Test  and  Evaluation. 

Assistant  Deputy  Under  Secretary  of  Def  (FDP). 

Director  for  Life  Sciences. 

Director  for  Science  and  Technology  Plans  and  Programs. 

Assistant  Deputy  Under  Secretary  of  Defense  (Dominant  Maneuver). 

Ofc  of  Asst  Secy  (( 

ommand,  Control,  Commun  &  Intel)  

Director,  Program  Analysis  &  Integration. 
Director,  Counterintelligence. 
Director,  International  Affairs. 

Director,  Strategic 

I  Theater  Nuclear  Forces 

Director,  IT  Acquisition  and  Investment. 

Deputy  Assistant  S 

jcretary  of  Defense  (Intelligence)  

Director,  Intelligence  Policy  and  Collection. 

Deputy  Assistant  S 

jcretary  of  Defense  (Defense-Wide  C3)  

Deputy  Director,  Communications  and  C2  Battle  Management. 
Director,  Technology  and  Evaluation. 

Director  for  Special 

Technology  

Defense  Advanced 

Research  Project  Agency  (DARPA)  

Dir,  Contracts  Management  Office. 
Special  Asst,  Information  Technology. 

Dep  Dir  for  Warfare  Info  Technology. 

Deputy  Director  Darpa. 

Prog  Manager  (Joint  Applications  Study  Group). 

Director,  Tactical  Technology  Office. 

Deputy  Director  for  Management. 

Program  Manager  (Acquisition  Innovation). 

Director,  Microsystems  Technology  Office. 

Office  of  the  Joint  ( 

hiefs  of  Staff 

Dep  Dir  for  Wargaming,  Simulation  &  Analysis. 
Deputy  for  Program  Operations. 

Ballistic  Missile  Del 

;nse  Organization  

Director,  Contracts  Directorate. 

Deputy  for  Technology. 

Asst  Dep  for  Theater  Air  &  Missile  Defense. 

Deputy  for  System  Integration. 
Chief  Architect/Engineer. 
Deputy  Chief  Architect/Engineer. 

Asst  Deputy  for  Technical  Operations. 
Deputy  for  System  Development. 
Executive  Director. 

Deputy  Program  Manager,  National  Missile  Defense  Joint  Program  Of- 
fice. 
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Agency  and  organization 


Defense  Contract  Audit  Agency 


Regional  Managers 


Defense  Logistics  Agency 


Office  of  the  Director  

Directorate  for  Strategic  Plans  and  Policy 


Career  reserved  positions 


Office  of  Deputy  Director,  Acquisition  

Ofc  of  Staff  Dir— Small  &  Disadvantaged  Business  Until 
Office  of  General  Counsel 

Office  of  the  Comptroller  

Office  of  Deputy  Director,  Material  Management  

Defense  Personnel  Support  Center  

Defense  Training  &  Performance  Data  Center 

Defense  Contract  Management  

Defense  Information  Systems  Agency 


Deputy  Director,  DCAA 

Assistant  Director,  Operations. 

Asst  Dir,  Policy  &  Plans. 

Director,  Field  Detachment. 

Director,  DCAA 

Deputy  Regional  Director,  Westem  Region. 

Regional  Director,  Eastern. 

Regional  Director,  Northeastem. 

Regional  Director,  Central. 

Regional  Director,  Westem. 

Regional  Director,  Mid-Atlantic. 

Dep  Regional  Director  Eastern  Region 

Deputy  Regional  Director  Northeastem  Region. 

Deputy  Regional  Dir  Central  Region. 

Dep  Reg  Dir  Mid  Atlantic  Region. 

Special  Asst  for  Integrity  in  Contracting. 

Chief  Actuary 

Dir,  Defense  Manpower  Data  Center 

Dep  Gen  Counsel  (Acquisition  &  Contract  Mgmt). 

Dep  Commander,  Def  Construction  Supply  Ctr. 

Director  CPMS. 

Deputy  Commander  Defense  Distribution  Center. 

Exe  Dir,  Resource,  Planning  &  Performance  Dir. 

Chief  Information  Officer. 

Dir,  Civilian  Personnel  Mgmt  Service. 

Director.   Defense  Property  Accountability  System  (DPAS)  Program 

Management  Office. 
Director  Defense  Energy  Support  Center. 
Executive  Director  Human  Resources 
Executive  Director,  International  Logics. 
Executive  Director  Logistics  Management 
Director,  Defense  Automated  Printing  Service. 
Executive  Director,  Business  Operations. 
Deputy  Chief  Infomiation  Officer 
Executive  Director,  Contract  Mgmt  Operations. 
Dep  Commander,  Def  Contract  Mgmt  Command. 
Staff  Dir,  Small  &  Disadv  Busin  Utilization. 
General  Counsel,  DLA. 
Deputy  General  Counsel  (Administration). 
Comptroller. 

Executive  Director  Procurement 
Deputy  Commander,  Defense  General  Supply  Ctr. 
Executive  Dir,  Info  System  &  Technology  Dir. 
Deputy  Commander  (DLSC). 
Deputy  Commander,  DPSC 
Deputy  Dir  Defense  Manpower  Data  Center. 
Executive  Director,  Program  Integration. 
Dep  Director  for  Strategic  Plans  &  Policy. 
Special  Assistant  for  Liaison  Activities. 
Chief,  Technology  &  Standards  Division. 
Professor  of  Information  Science 
Special  Asst/lnfrstructure  &  Info  Assurance. 
Dir,  Joint  Electronic  Commerce  Prog  Office. 
Chief  Engineer,  Information  Systems  Security. 
Technical  Adv,  C4I  Sys,  Program  &  Info  Assurance 
Chief.  Networits  Division 
Advisor  for  Cross  Program  Integration. 
Chief  Spectrum  Anal  &  Mangnt  Division. 
Commander,  DISA  Westhem 

Deputy  Chief  Engineering  Executive  for  Electronic  Commerce 
Chief,  Policy,  Plans,  and  Appropnated  Programs  Division, 
Chief,  Defense  Computing  Business  Office. 
Chief,  Defense  Information  Systems  Network  Business  Office. 
Principal  Infomiation  for  2000  Operations. 
Deputy  Chief  Engineering  Executive  for  Information  Processing. 
Associate  Deputy  Director  for  Acquisition  Strategy. 
Assistant  for  Program  Oversight. 

Defense  Message  Systems  Implementation/Integration  Manager. 
Chief  Engineering  Executive  for  Infonnation  Transport. 
Deputy  Manager  National  Commun  Systems. 
Inspector  General 
Chief,  Infonnation  Officer 
Tech  Advlso,  Strategic  Plans,  Program  &  Policy. 
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Career  reserved  positions 


DISA  (Field  Activijy) 
Directorate  for  C4 


&  Intelligence  Programs 


Directorate  for  Opprations 
Directorate  DISA, 


for  Logistics,  F  &  S  Projects 


Directorate  for  Personnel 
Directorate  for  En  )i 
Directorate  for  C4 
Directorate  for  En  erprise 
Comptroller  Direct  orate 
Defense  Tfireat  R  jduction  Agency 


and  Manpower 

ineering  &  Interoperability  

Modeling,  Simulation  and  Assessment 

Integration 


Defense  Security 
Defense  Finance 

Defense  Security 


\ssistance  Agency  ... 
Accounting  Service 

service  


Defense  Commissary  Agency 
Department  of  Air  Fore  e 
Office  of  the  Secri  itary 
Office  of  Administi  ative  Assistant  to  tfie  Secretary 


Office  of  Small  & 
Office  of  the  Inspector 
Office  of  ASAF  foi 
ODAS  Budget 


)isadvantaged  Business  Utilization  

General  

Financial  Management  &  Comptroller 


ODAS  Cost  &  Ecdnom 
Office  of  ASAF  foi 
Centralized  Rep 
ODAS  Science, 
ODAS  Management 
ODAS  Contractinc 
Air  Force  Progran 


ics  

Acquisition  

Sjupport  Team  Office  

Tschnology  &  Engineering 

Policy  &  Program  Integration 


Executive  Office 


OFC  Of  ASAF  for 
Air  Force  Base  Cdnversi 
Office  of  the  Chiel 
Test  and  Evaluati()n 
Deputy  Chief  of 
Deputy  Chief  of 
Civil  Engineer  .... 

Services 

Maintenance  

Logistics  Support 


Manpower,  Reserve  Affairs,  Install  &  Env. 

ion  Agency 

of  Staff  


Satf, 
Saff, 


Communications  &  Information 
Installations  &  Logistics  


I  Integration 


Supply 


Filed  Operating  A(  encies 


Dep  Comm  Ctr  for  Computer  Systems  Engineering. 

Tech  Dir  Joint  Intero  &  Eng  Comm  (JIEO). 

Tech  Dir  Adv  Info  Tech  Services  Joint  Prog. 

Dep  Dir  for  C4I  Programs. 

Dep  Dir  for  C4I  Modeling,  Simulation  &  Assess. 

Chief  Current  Network  Operations. 

Asst  Deputy  Dir  for  Operations. 

Technical  Director,  Space  Information  Syst  Office. 

Dep  Dir  for  Procurement  &  Logistics. 

Chief  Management  Support  Operations  DISA  West. 

Dep  Dir  for  Personnel  &  Manpower. 

Assoc  for  Technical  &  Management  Support. 

Assoc  Deputy  Director  for  C41  Modeling,  S&A. 

Deputy  Director  for  Joint  RA&I. 

Comtroller. 

Staff  for  Spec  Tech  Program. 

Chief,  Weapons  Lethality  Division. 

Dir,  Acquisition  Management. 

Deputy  Director,  Operations  Directorate. 

Director  for  Electronics  and  Systems. 

Director  for  Weapons  Effects. 

Chief,  Simulation  and  Test  Division. 

Director  for  Programs. 

Prog  Dir,  Hard  Target  Defeat  Program  Office. 

Program  Director,  Special  Programs  Office. 

Dir  for  Counterproliferation  Programs. 

Comptroller. 

Deputy  Director,  On  Site  Inspection  Plans  and  Resources. 

Chief  Information  Officer. 

Deputy  Director,  Cleveland  Center. 

Deputy  Director  Defense  Finance  and  Accounting  Service. 

Dir,  Defense  Investigative  Sen/ice. 

Special  Asst  to  the  Director. 

Deputy  Director  for  Policy. 

Dir  DOD  Polygraph  Institute. 

Chief  Operating  Officer. 

Comptroller. 

Executive  Director  for  Operations. 

Association  Director,  Legislative  Liaison. 

Administrative  Assistant. 

Dep  Admin  Assistant. 

Dir,  Ofc  of  Small,  &  Disadv  Bus  Utilization. 

Dep  Asst  Inspector  Gen/Spec  Investigations. 

Principal  Dep  Asst  Secry  (Financial  Mgmt). 

Director  of  Budget  Investment. 

Director  of  Budget  Management  &  Execution 

Deputy  for  Budget. 

Dep  Asst  Secy  (Cost  of  Economics). 

Principal  DAS  (Acquisition  &  Mgmt). 

DIR,  Centralized  Rep  Support  Team. 

DAS  (Science,  Technology  &  Engineering). 

Dep  Asst  Secy  (Mgmt  Pol  &  Prog  Integration). 

Assoc  Dep  Asst  Sect  (Contracting), 

Program  Exec  Officer,  Info  Systems. 

Prog  Exec  Ofcr,  Conventional  Strike. 

Prog  Executive  Officer  Logistics  Systems. 

Program  Executive  Officer  Space. 

Dep  for  Air  Force  Review  Boards. 

Dir  Air  Force  Base  Conversion  Agency. 

Air  Force  Historian. 

Deputy  Dir  Test  &  Evaluation. 

Director  of  CIO  Support,  AFCIC. 

Deputy  Director  of  Supply. 

Deputy  Civil  Engineer. 

Director  of  Services. 

Associate  Director  of  Maintenance. 

Director  of  Plans  &  Integration. 

Deputy  Dir  or  Global  Combat  Support  System. 

Chief  Modification  &  O&M  Programs  Division. 

Chief,  Combat  Support  Division. 

Dir  AF  Center  for  Environmental  Excellence. 
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Agency  and  organization 

Deputy  Chief  of  Staff.  Plans,  Programs 

Manpower,  Organization  &  Quality  

Programs  : 

Stategic  Planning  

Deputy  Chief  of  Staff,  Personnel  

Deputy  Chief  or  Staft,  Air  and  Space  Operations. 


Air  Force  Material  Command  

Personnel  

Contracting  

Logistics 

Enginerring  &  Technical  Management 
Financial  Management  &  Comptroller 

Communications  &  Information  

Plans  &  Programs  

Space  and  Missile  Systems  Center  ... 

Electronic  Systems  Center 


Career  reserved  positions 


Standard  Systems  Center  

Aeronautical  Systems  Center 


Development  Planning  .. 
Engineering  Directors  .... 
Directors  of  Engineering 


Systems  Program  Officers 


Human  Systems  Center 

Air  Force  Research  Laboratory 


Air  Vehicles  Directorate 

Space  Vehicles  Directorate 


Information  Directorate  

Air  Armaments  Center 

Directed  Energy  Directorate 

Materials  and  h^anufacturing  Directorate 


Sensors  Directorate 


Propulsion  Directorate  

Human  Effectiveness  Directorate 

Arnold  Engineering  Development  Center 

Air  Force  Development  Test  Center  

Air  Force  Flight  Test  Center 

Air  Loqistics  Center,  San  Antonio  


Air  Logistics  Center,  Oklahoma  City 


Asst  Deputy  Chief  of  Staff  Plans  &  Programs. 

Deputy  Director.  Manpower  and  Organization. 

Associate  Director  or  Programs  &  Evaluation. 

Dep  Dir  of  Strategic  Planning 

Asst  Deputy  Chief  of  Staff  Personnel. 

Dir  of  Personnel  Force  Development 

Dep  Dir  Personnel  Management. 

Director,  Palace  Compass  Program  ManagenDent  Office. 

Dep  D»r  of  Operational  Requtrenients 

Assoc  Dir  Modeling  Simulation  &  Analysis 

Director  Nuclear  Weapons  and  Counter  Proliferatton  Ager)cy. 

Associate  Director  for  Ranges  and  Airspace. 

Associate  Director  for  Civil  Aviation.  - 

Executive  Director. 

Director.  Personnel 

Deputy  Director  Contracting. 

Deputy  Director,  Logistics 

Deputy  Director  for  Depot  Maintenance. 

Deputy  Director  for  Supply  Management. 

Director,  Engineenng  &  Technical  Mgmt. 

Dep  Director,  Financial  Mgmt  &  Comptroller. 

Director,  Communications  &  Information. 

Deputy  Director,  Plans  &  Programs. 

Executive  Director. 

Director  Contracting. 

Director,  Plans  &  Advanced  Programs 

Executive  Director 

Prog  Dir  Strategic  &  Nuclear  Deterrence  C2. 

Director,  Matenal  Systems  Group 

Program  Director,  Defense  Information  Infrastructure  Air  Force. 

Director,  Information  Programs  Office 

Director,  Contracting 

Director.  Standard  Systems  Center. 

Executive  Director. 

Director  System  Management. 

Program  Director.  Mobility  Spo. 

Dir  Financial  Management  &  Comptroller. 

Dir  Advanced  Systems  Analysis. 

Dir  Systems  Engineering. 

Dir  of  Engineering  F-22. 

Director  of  Engineering.  C-22 

Director  of  Engineering  Propulsion. 

Director  of  Engineenng  Joint  Strike  Fighter. 

Prog  Dir  Joint  Air-to-Surtace  Standoff  Miss. 

Program  Dir  Air  to  Joint  SPO 

Executive  Director. 

Executive  Director.  AFRL. 

Director.  Plans  &  Programs. 

Assoc  Dir  for  Investment  Strategy 

Director,  AFRL  Washington  Office. 

Dir  High  Pert  Computing  Modemization. 

Assoc  Dir  for  Air  Platforms. 

Director.  Space  Vehicles. 

Assoc  Dir  for  Space  Vehicles. 

Dir  Information. 

Director,  Plans  and  Programs. 

Director  Directed  Energy 

Director.  Matenals  &  Manufacturing. 

Assoc  Dir  for  Manufactunng  Tech  &  Afford. 

Director  Sensors 

Associate  Director  for  Sensors. 

Director,  Propulsion. 

Director,  Human  Effectives. 

Executive  Director. 

Executive  Director 

Executive  Director 

Director.  Financial  Management 

Executive  Director. 

Product  Group  Manager.  Propulsion  Systems. 

Dir.  Privatization  &  Realignment. 

Director.  Financial  Management. 

Director.  Commodities  Management. 
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Air  Logistics  Cer  ler,  Warner  Robins 


Air  Logistics  Cen  ter,  Ogden 


Air  Logistics  Center,  Sacramento 
Air  Force  Audit  A(gency 


Air  Combat  Comjnand 

Air  Education  &  Training  Command 

Air  Mot)ility  Comitiand 

Air  Force  Reserve  Command 


AF  Space  Commend 

AF  OJserational  Tbst  &  Eval  Ctr 

U.S.  Central  Corr^mand  

U.S.  Strategic  Cc^mand  


Department  of  Army:  ■ 

Office  Deputy  Under  Secretary  of  Army  (OPS  Research) 


Office  Deputy  Unber 
Office  Administra  ive 


Secretary  of  the  Army  (Intl  Affairs). 
Asst  to  the  Sec  of  Amiy 


Office  of  the  General  Counsel  

Ofc  Asst  Secreta^  Army  (Civil  Works) 


Ofc  Asst  Sec  Am  ly  (Financial  Management  &  Comptroller 


Ofc  Asst  Sec  Am  y  (Manpower  &  Reserve  Affairs) 


Ofc  Asst  Sec  Am  y  (Acquisition,  Logistics  and  Technology) 


HQDA  Army  Acqi  lisition  Executive 


Executive  Director. 

Director,  Contracting. 

Director,  Financial  Management. 

Director,  Technology  &  Industrial  Support. 

Executive  Director. 

Director,  Contracting. 

Director,  Financial  Management. 

Executive  Director. 

Director  Commodities. 

Director,  Contracting. 

Director,  Financial  Management. 

Executive  Director. 

Director,  Contracting. 

Asst  Aud  Gen  (Materiel  &  Systems  Audits). 

Auditor  General  of  the  Air  Force. 

Asst  Aud  Gen  (Field  Activities). 

Asst  Aud  Gen  (Operations). 

Asst  Aud  Gen  (Financial  &  Support  Audits). 

Senior  Technical  Director  ASC2  Agency. 

Provost,  Air  University. 

Principal  Dep  Dir  of  Operations  for  Transport. 

Air  Commander  4th  Air  Force. 

Air  Commander  10th  Air  Force. 

Air  Commander  22nd  Air  Force. 

Assistant  Vice  Commander. 

Director,  Plans. 

Director  of  Operations. 

SR  Scientist  &  Tech  Advisor  for  AFSPACECOM. 

Technical  Director. 

Scientific  Advisor. 

Assoc  Dir  for  Strategic  Planning. 

Dep  Dir  Comd  Ctrl  Comm  Computer  &  Intel  Sys. 

Spec  Asst  for  Air  &  Missile  Defense. 
Asst  Dep  Under  Secy  of  the  Army  for  Oper  Res. 
Special  Assistant  for  Electronic  Systems. 
Dir,  Test  and  Evaluation  Management  Agency. 
Dir  of  International  Dev  &  Security  Asst. 
Adm  Asst  to  the  Secy  of  the  Army. 
Dep  Admin  Asst  to  the  Secy  of  the  Army. 
Dir  Single  Agency  Mgr  for  Pentagon  Info  Tech. 
Chief,  Technical  Officer  &  Director  Engineering  &  Product  Develop- 
ment. 
Deputy  General  Counsel  (Ethics  &  Fiscal). 
Deputy  ASA  (Management  &  Budget). 
DAS  of  the  Army  (Policy  &  Legislation). 
Assistant  Deputy  ASA  for  Army  Budget. 
Deputy  for  Cost  Analysis. 
Dir  of  Investment. 

DAS  of  the  Army  (Financial  Operations). 
Spec  Adv  for  Economic  Pol  &  Productivity  Prog. 
Director  for  Business  Resources. 
Director  for  Civilian  Personnel  Mgmt  &  Ops. 
Deputy  Asst  Secy  of  the  Army  (ARBA). 

Deputy  Assistant  Secretary  of  the  Army  (Civilian  Personnel  Policy). 
DAS  for  Res  &  Tech/Chief  Scientist. 
Deputy  Asst  Secy  of  the  Army  (Procurement). 
Dep  Asst  Secy  for  Plans  &  Programs. 
Director  for  Research. 
Director  for  Technology. 
Director  for  Assessment  &  Evaluation. 
Director,  Procurement  Policy  and  Acquisition  Reform. 
Dep  Prog  Mgr  for  Chem  Demilitarization  Oper. 
Deputy  PEO,  Armored  Systems  Modernization. 
Dep  Prog  Exec  Ofcr,  Command  &  Control  Systems. 
Deputy  Prog  Executive  Officer  Comm  Systems. 
Program  Executive  Officer  Stamis. 
Dep  Program  Executive  Officer  for  Aviation. 
Dep  Peo,  Intelligence  &  Electronic  Warfare. 
Deputy  Prog  Executive  Ofcr,  Missile  Defense. 
Program  Manager,  National  Missile  Defense. 
Dep  Prog  Executive  Ofcr  Tactical  Missiles. 
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Agency  and  organization 


Ofc  of  Dir  of  Info  Sys  for  Comm,  ContI,  Comms/Computers 


Army  Audit  Agency 


Directorate  of  Research  &  Development 


Directorate  of  Civil  Works 


Directorate  of  Military  Programs 


Directors  of  Programs  Management 


Career  reserved  positions 


Operations  Test  &  Evaluation  Command  (OCSA  FOA) 

Army  Center  or  Military  History  (OCSA  FOA)  

Office,  Assistant  Cfiief  of  Staff  for  Installation  Mgmt  .... 
Office,  Deputy  Chief  of  Staff  for  Logistics 


Office  Dep  Cht  of  Staff  for  Operations  &  Plans 

Office,  Dep  Chief  of  Staff  for  Personnel  

Army  Research  Institute  (DCSPER  FOA) 

U.S.  Total  Army  Personnel  Command  (DCSPER  FOA) 
National  Guard  Bureau  

Walter  Reed  Army  Institute  of  Research  

USA  Space  and  Missile  Defense  Command  

Training  and  Doctrine  Command  (TRADOC)  


TRADOC  Analysis  Center 

U.S.  Army  Nuclear  and  Chemical  Agency 
Military  Traffic  Mgmt  Command  

U.S.  Army  Forces  Command  

US  Army  Signal  Command  

U.S.  Army  Corps  of  Engineers 


Prog  Manager  for  Chemical  Demi  Operations. 

Dep  Prog  Executive  Officer  for  Fire  Supp  Sys. 

D\f  of  Army  Information 

Vice  Director  to  the  Disc4. 

The  Auditor  General. 

Deputy  Auditor  General. 

Director,  Logistical  &  Financial  Audits. 

Dir,  Acquisitions  &  Force  Mgmt. 

Director,  Policy  and  Operations  Management. 

Tech  Dir,  Test  &  Exper  Command 

Dir  Evaluation  Analysis  Center. 

Chief  Historian. 

Dep  Asst  Chief  of  Staff  for  Installation  Mgmt. 

Asst  Dir  for  Transportation 

Director  for  Resources  and  Management. 

Executive  Director,  Strategic  Logistics  Agcy. 

Chief  Aviation  Logistics  Office. 

Associate  Dir  for  Supply  &  Maintenance. 

Tech  Adv  to  the  DCSOPS 

Director.  Anny  Model  &  Simulation  Office. 

Director  of  Manprint. 

Dir,  Manp  &  Pers  Res  Lab  &  Assoc  Dir,  Ari 

Dir,  US  Arnny  Res  Inst  &  Chief  Psychologist. 

Director,  Army  Declassification  Activity. 

Program  Executive  Officer  for  Information  Systems  &  Chief  Infonnation 

Officer 
Chief  Dept  of  Pharmacology. 
Prin  Assistant  Resp  tor  Contracting 
Dir,  Advanced  Technology  Directorate. 
Director,  Weapons  Directorate. 
Dir,  Miss  Def  Battle  Integration  Ctr. 
Asst  Deputy  Chief  of  Staff  for  Resources  Mgmt. 
ADCOS  for  Training  Policy  Plans  and  Programs. 
Deputy  to  the  Commanding  Gen,  CASCOM. 
Asst  Dep  Chief  of  Staff  for  Base  Ops  Support. 
Asst  Dep  Chief  of  Staff  for  Combat  Develop. 
Dep  Chief  of  Staff  for  Base  Operations  Supp. 
Director  of  Operations. 
Director  of  Operations. 
Director. 

Dir,  U.S.  Army  Nuclear  &  Chemical  Agency 
Special  Asst  for  Transportation  Engineenng 
Deputy  to  the  Commander 
Deputy  Director  Resource  Management 
Asst  DCS  tor  Pers  &  Inst  Mgnt 

Assistant  Deputy  Chief  of  Staff  for  Logistics  and  Readiness 
Technical  Director/Chief  Engineer. 
Dir  of  Real  Estate 
Director  of  Human  Resources 
Director  Resource  Management 
Director,  U.S.  Army  Center  for  Public  Works. 
Principal  Asst  Responsible  for  Contracting. 
Dep  to  the  Commander  for  Prog  &  Tech  Mgnt. 
Deputy  Chief  of  Staff  for  Corporate  Information. 
Deputy  Chief  of  Staff  for  Research  &  Development. 
Asst  Dir  for  Research  &  Dev  (Civil  Works  Prog). 
Asst  Dir  Research  &  Dev  (Military  Prog). 
Chief,  Programs  Management  Division. 
Chief,  Planning  Division. 
Principal  Assistant  for  Civil  Works. 
Chief  Engineering  Division. 
Chf,  Ops,  Construction  &  Readiness  Division. 
Chief  Policy  Review  &  Analysis  Division. 
Chief  Construction  Division. 
Deputy  Director,  Military  Programs. 
Chief,  Engineering  Division 
Chief,  Programs  Management  Division. 
Chief,  Environmental  Restoration  Division. 
Dir  Programs  Management,  MVD. 
Dir  Programs  Management.  NAD. 
Director  of  Programs  Management. 
Director  Programs  Management. 
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Directors  of  Engine  sring  &  Technical  Services 


Engineer  Waterway  s  Experiment  Station,  GOE 


Engineer  Waterwayfe 
Engineer  Topograph 
Construction  Engi 
Cold  Regions 
U.S.  Army  Material 
Office  of  Dcs  for 
Office  Deputy 


Experiment  Station,  GOE  

ic  Laboratones,  C  of  Engineers  

n^ring  Res  Lab  Champaign,  IL  

&  Engineering  Lab  Hanover,  NH 

Command  

Logistic  &  Operations  

Cominanding  General  


Rese  irch 


Office  of  Dcs  for  Research,  Dev  and  Acquisition 
of  Staff  for  Ammunition  .. 


Ctiief 


Office  of  Deputy 
Office  of  Dcs  for  Adquisition 
Office  of  Deputy  Cti  ief 
Office  of  the  Deputy 


of  Staff  for  Personnel  

Chief  of  Staff  for  Res  Management 


USA  Security  Assistance 
US  Army  Industnal 
U.S.  Army  Soldier  i 


Command 

Dperations  Command 

Biological  Command  (SBCCOM) 


US  Army  (SBCCOM)— Edgewood  Biological  Chemical  Center 

Natick  Soldier  Cent  sr  

US  Army  Communn  ations  Elect  Comd  (CECOM)  


CECOM  Research, 


Development  &  Engineering  Center 


U.S.  Army  Researcl  i  Laboratory 


Survivability /Lethali 
Information  Science 
Sensors  and  Electr(  m 
Corporate  Information 
Weapons  and  Material 


Analysis  Directorate  

and  Technology  Directorate 

Devices  Directorate  

and  Computing  Center 

Research  Directorate  


Human  Research 
U.S.  Army  Aviation 


aid 


Engineering  Directorate  (ARL) 
and  Missile  Command  (AMCOM) 


Dir  Programs  Management,  POD. 

Dir  of  Programs  Management,  SAD. 

Dir  Programs  Management,  SPD. 

Dir  Programs  Management,  SWD. 

Director  of  Engineering  &  Technical  Services. 

Dir  Engineering  &  Technical  Services,  NWD. 

Dir  Engineering  &  Technical  Services,  NAD. 

Dir  Engineering  &  Technical  Services,  LRD. 

Dir  Engineering  &  Technical  Services,  NWD. 

Dir  Engineering  &  Technical  Services,  LRD. 

Dir  Engineering  &  Technical  Services,  POD. 

Dir  Engineering  &  Technical  Services,  SAD. 

Dir  Engineering  &  Technical  Services,  SPD. 

Dir  of  Engineering  &  Technical  Services,  SWD. 

Director,  Geotechnical  Laboratory. 

Director  Hydraulics  Laboratory. 

Director  Environmental  Lab. 

Director,  Structures  Laboratory. 

Director  Coastal  Engineering  Research  Center. 

Dir  Watenways  Experiment  Station. 

Director. 

Director. 

Director. 

Deputy  Chief  of  Staff  for  Corporate  Information/CIO. 

Asst  Dep  Chief  of  Staff  for  Logs  &  Operations. 

Principal  Deputy  for  Logistics. 

Principal  Deputy  for  Acquisition. 

Principal  Deputy  for  Technology. 

ADGS  for  RDA  Science  Technology  &  Engineering 

ADGS  for  RDA— Business  OPS/Director  AMG  Tocr  Program. 

Asst  Deputy  Chief  of  Staff  for  Ammunition. 

Asst  Dep  Chief  of  Staff  for  Res  DAAC  &  P  Mgmt. 

Dep  Chief  of  Staff  for  Personnel. 

ADGS  for  Resource  Mgmt/Exec  Dir  for  Busin 

Deputy  Chief  of  Staff  for  Resource  Management. 

Deputy. 

Deputy  to  the  Commander. 

Deputy  to  the  Commander 

Director  for  Operations,  Remediation  and  Restoration. 

Director,  Engineering  Directorate. 

Dir,  Res  &  Technology  Directorate. 

Technical  Director. 

Director,  Natick  Rd  &  E  Center. 

Director  CECOM  Acquisition  Center. 

Assoc  Dir,  CECOM  Acq  Center — Washington  Operations  Office. 

Deputy  to  the  Commander. 

Dir — Night  Vision/Electro  Sensors  Directorate. 

Dir,  Space  &  Terrestrial  Comm  Directorate. 

Dir,  l&E  Warfare  Directorate. 

Dir,  Software  Engineering  Directorate. 

Director/Army  Systems  Engineer. 

Dire  for  C4I  Log  &  Readiness  Center. 

Assoc  Tech  Dir  Research  Devel  &  Engineering  Ctr. 

Director,  Command,  Ctrl  &  Syst  Integration  Dir. 

Director. 

Dir,  Research  &  Technology  Integration. 

Director  US  Amny  Research  Laboratory. 

Associate  Director  for  Plans,  Programs  and  Budget. 

Dep  Dir  Info  Sci/Tech/Dir  of  Atmospherics  Res. 

Director,  Engineering  Sciences  Directorate. 

Director,  Physical  Science  Directorate. 

Deputy  Director. 

Director,  Survivability/Lethality  Analysis  Directorate. 

Dir,  Information  Sci  &  Technology  Directorate. 

Deputy  Director  and  Director  Electron  Devices  Research  Director. 

Dir  Corporate  Information  &  Computing  Ctr. 

Deputy  Director  and  Directorate  Materials  Research 

Director. 

Director,  Human  R&E  Directorate. 

Executive  Director,  Acquisition  Center. 

Executive  Dir,  Integrated  Materiel  Mgmt  Ctr. 

Deputy  Executive  Director  for  Tmde. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Career  resented  positions 


Missile  Res  Development  &  Engineering  Center  (RDEC) 


Aviation  Research,  Development  and  Engineering  Center 


Tank — Automotive  and  Armaments  Comd  (TACOM)  

Tank— Automotive  Res,  D&E  Center  (TARDEC)  

US  Amriy  Amiament  Research,  D&E  Center  (ARDEC) 

Warieads,  Energetics  &  Combat  Support  Armaments  Center 

Fire  Support  Armaments  Centers  

Close  Combat  Armaments  Center  

US  Anny  Simulation,  Training  &  Instrumentation  Command  . 
US  Army  Test  and  Evaluation  Command,  (TECOM)  

US  Army  Materiel  Systems  Analysis  Activity 

Headquarters,  US  Army,  Europe  

U.S.  Army  Military  District  of  Washington 

U.S.  Southern  Command  

Department  of  Navy: 

Office  of  the  Secretary  

Office  of  the  Under  Secretary  of  the  Navy  

Office  of  the  Auditor  General  

Naval  Audit  Service 


Naval  Criminal  Investigative  Service 


Ofc  of  the  Asst  Secy  of  Navy  (Manpwr  &  Res  Affs) 

OAS  of  Navy  (Installations  &  Environment)  

OAS  of  the  Navy  (Research,  Dev  &  Acquisition)  ... 


Program  Executive  Officers 


Deputy  to  the  Commander. 

Deputy  to  the  Commander 

Executive  Director  Acquisition  Center. 

Executive  Dir  Integrated  Material  Magnt  Ctr. 

Director  tor  Propulsion. 

Dir  for  Systems  Simulation  &  Development. 

Tech  Dir  for  M&D  Res,  Dev.  &  Eng  Center. 

Dir  for  System  Engineering  &  Production. 

Associate  Director  for  Systems,  Missiles 

Director  for  Weapons  Sciences 

Dir  for  Missile  Guidance. 

Techn  Dir  (Aviation)  &  Ed-US  Anny  Ard  &  Ec. 

Director  of  Aviation  Engineering. 

Dir  of  Aeroflight  Dynamics. 

Dir  of  Advanced  Syst/Assoc  Dir  for  Technol. 

Assoc  Dir  for  Tech  Appl/Dir  of  Spec  Prog. 

Director  of  Acquisition  Center. 

Director,  Integrated  Materiel  Mgmt  Center. 

Dir  US  Army  Armament  &  Chemical  A&L  Act. 

Deputy  to  the  Commander. 

Vice  President  for  Research. 

President/Director. 

Vice  President  for  Customer  Engineering. 

Vice  President  for  Product  Development. 

Technical  Director  for  Armament. 

Asst  Technical  Director  (System  Development  &  Engineering). 

A/Tech/Dir  (Systems  Concepts  &  Technology). 

Dir,  WE  &  Combat  Support  Armaments  Center. 

Senior  Technical  Executive  for  Fire  Support. 

Senior  Technical  Executive  for  Close  Comtjat. 

Deputy  to  the  Commander. 

Tech  Dir  &  Chf  Sci 

Director,  Technical  Mission 

Dir,  Joint  Prog  OFC  for  Test  &  Evaluation 

Director. 

Chief,  Comt)at  Integration  Division. 

Asst  Dep  Chf  of  Staff,  Personnel  (CIV  Pers). 

Asst  Dep  Chief  of  Staff  Eng  for  Eng  &  Housing. 

Asst  Dep  Chf  of  Staff  for  Eng  (IntI  Affairs). 

Deputy  Chief  of  Staff  tor  Resource  Management 

Director  of  Cemetery  Operations. 

Spec  Asst  for  Technology  &  Requirements  Integ 

Chief  Information  Officer. 

Senior  Advisor  for  Small  Business  Support 

Assistant  for  Administration. 

Auditor  General  of  the  Navy. 

Eastern  U.S.  Audit  Services  Facilitator. 

Director,  Plans  and  Policy. 

Dir,  Naval  Audit  Service  Western  Region. 

Dir,  Naval  Audit  Service  Capital  Region. 

Dir  Program  &  Financial  Audits  Directorate. 

Dir  Naval  Criminal  Invest  Service. 

Asst  Dir  of  Counterintelligence. 

Special  Agent  in  Charge  Norfolk  Field  Ofc. 

Special  Agent  in  Charge. 

Deputy  Director,  NCIS 

Dir,  Human  Resources  Operations  Center. 

Assist  Gen  Coun  (Manpower  &  Reserve  Affairs). 

Director,  Plans,  Programs  &  Diversity. 

Dep  A/S  of  the  Navy  (Civilian  Persnl  P/EEO). 

Asst  General  Counsel  (Install  &  Environment). 

Director,  Navy  Acquisition  R&S  Improvement 

Director,  Procurement  Policy. 

Head,  Contract  Policy. 

Asst  Gen  Coun  (Res.  Dev  &  Acquisition). 

Dir,  IntI  Agreements,  TTSARB  &  Special  Proj. 

Director,  Acquision  Career  Management. 

Dasn  Plann  &  Programming  &  Resource. 

Dep  Dir  Navy  Intemational  Programs  Office. 

Chief  Systems  Engineer,  Theater  Air  Defense. 

Deputy  Program  Executive  Officer  for  DD-21 . 
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Ofc  of  the  Ass1  Secy  of  Navy  (Fin  Mgmt  Comptroller) 


Naval  Center 
Office  of  the 
Office  of  the 
Chief  of  Naval 


fori 


Bureau  of 
Bureau  of 
Military  Sealift 


Chi(  f 


OfC  of  the 
Naval  Recrultii^g 
Naval  Air 
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Agency  and  organization 


Cost  Analysis 

N^val  Inspector  General 

G  sneral  Counsel  

Dperations 


Navil  Personnel  

Med  cine  &  Surgecy 
Command  


Naval  Meteorology  &  Oceanography  Comm,  Stennis  SC,  MS. 
Ofc  of  Commander  in  Chf/Allied  Forces/Southern  Eur 


Ofc  of  the  Cor|mander-in-Chief,  U.S.  Pacific  Command 
Cincpacfit  ... 


of  Naval  Education  and  Training 

Command  

Systems  Command  Headquarters  


Career  reserved  positions 


Deputy  PEO  for  Aircraft  Carriers. 

Director.  Plans  &  Programs  Division. 

Chf  Engr. 

Asst  for  Fire  Control  &  Guidance  Systems. 

Branch  Head,  Reentry  Systems  Branch. 

DEP  P/E  Officer  for  Unmanned  Aerial  Vehicles. 

Dep  Prog  Exec  Officer  for  Theater  Air  Defense. 

Technical  Plans  Officer. 

Head,  Res  Branch  &  De  Dir,  Plans  &  Progs  Div. 

Assistant  for  Missile  Engineering  Systems. 

DEP  P/E  Officer  for  Cruise  Missiles  Program. 

Prog  Manager  for  Comm  Satellite  programs. 

Dep  Prog  Officer  Submarines.  "^ 

Program  Executive  Officer,  Undersea  Warfare. 

Asst  for  Systems  Integration  &  Compatibility. 

Dep  Prog  Exec  Ofcr  for  ASW,  A/S  Mission  Prog. 

Dep  Prog  Exec  Ofcr  for  Tactical  Air  Programs. 

Deputy  PEO,  Mine  Warfare. 

Prog  Exec  Officer  for  Space  Comms  &  Sensors. 

Aegis  Deputy  Program  Manager. 

Prog  Exec  Officer  ASW  Assault  &  Spec  Miss  Pro. 

Chief  Engineer,  PEO,  SCS. 

Deputy  Program  Mgr.,  Future  Carrier  Program  Office. 

Assoc  Dir,  Budget  &  Reports/Fiscal  Manag  Div. 

Asst  General  Counsel  (Financial  Management). 

Dir,  Investment  &  Dev  Div. 

Dir,  Financial  Mgmt  Pol  &  Systems  Division. 

Dir,  Budget  Evaluation  Group. 

Dir  Resource  Allocation  &  Analysis  Division. 

Director,  Financial  Management  Division. 

Director,  Business  and  Civilian  Resources  Division. 

Dir  Naval  Center  for  Cost  Analysis. 

Deputy  Naval  Inspector  General. 

Special  Counsel  for  Litigation. 

Asst  Dep  Chf  of  Naval  Operations  (Logistics). 

Dep  Dir  of  Naval  Training. 

Asst  Dep  Chief  Naval  Oper  Res  Warfare. 

Asst  Dep  Chf  of  Naval  Oper  Manpower/Personnel. 

Head,  Readiness  &  Sustainability  Branch. 

Associate  Director,  Assessment  Division. 

Tech  Dir,  Submarine  &  SSBN  Security  Program. 

Technical  Director. 

Deputy  Director  for  Programming. 

Head  Assessement  &  Atfordability  Branch. 

Assoc  Dir,  Expeditionary  Warfare  Division. 

Dir  Naval  History/Dir,  Naval  Historical  Ctr. 

Head  Deep  Submergence  Systems  Branch. 

Dep  Dir  Envir  Protection  Safety  Occp  Heal  Div. 

Director  Strategic  Sealift  Division. 

ACNP  for  MPN  Financial  Management. 

Dep  Commander  for  Fin  Mgmt  &  Comptroller. 

Counsel. 

Comptroller. 

Asst  Dep  Comdr  for  Business  Operations. 

Dir  Joint  Train  Analysis  &  Simulation  Ctr. 

Dep  Dir  Fleet  Maintenance. 

Director,  Joint  Battle  Lab. 

Director,  Command,  Control  Communications  and  Computers  Systems 

Deputy  Director,  Shore  Activities  Readiness. 

Chief  Information  Officer. 

Deputy  Director  Fleet  Maintenance. 

Deputy  Director  Shore  Installation  Management. 

Executive  Director,  Planning  &  Resources. 

Fleet  Human  Resources  Mgr  and  Policy  Director. 

Conptroller. 

Deputy  Commander. 

Acquisition  Reform,  Strategy  and  Metrics  Executive. 

Executive  Dir,  Corporate  Operations. 

Deputy  Commander  for  Acquisition  &  Operations. 

Executive  Director  for  Logistics. 

Executive  Director  for  Contracts. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


— — 

Agency  and  organization 

Career  reserved  positions 

Deputy  Comptroller. 

Counsel,  Naval  Air  Systems  Command. 

Assoc  Director  Weapons  Sys  Eng  Division. 

Deputy  Head,  Avionics  Dept. 

Deputy  Head  Air  Vehicle  Dep. 

Dep  Head  Logistics  Management. 

Head,  Tactical  A&M  Contracts  Department. 

Head  Aircraft  Support  Dept. 

Head  Cost  Department. 

Deputy  Acquisition  Executive. 

Executive  Director  for  Engineering 

Dir  Industrial  Operations. 

Head  Concepts  Analysis  Evaluation  Plan  Dept. 

Head  Propulsion  &  Power  Systems  Dept 

Dep  Head  Aircraft  Sys  Engineering  Department. 

Head  Logistics  Support  Departnf>ent. 

Deputy  Commander,  Naval  Air  Sys  Command. 

Head,  Cruise  Missiles,  Uav  &  Navair  Programs,  Contracts  Department. 

Dir  Budget  Formulation  Justification  Exe  Div 

Deputy  Counsel,  Navair 

Executive  Dir  for  Industrial  Capabilities. 

Dir  Naval  Aviation  Science  &  Tech  Office. 

Asst  Commander  for  Corporate  Operations 

Joint  Eng  Data  Mgml  l&C  Syst  Prog  Manager. 

Head  Air  Asw  Assault  &  Special  Mission  Prog. 

Special  Asst  for  Navy  test  &  Evaluation. 

Naval  Air  Warfare  Center  Aircraft  Division  Lakehurst 

Director,  Engineering  &  Research 

1  WB  »  ^A<     r    \tw        WW  %Jit  t\tt9  \^      X^^^T  ■  w\^  1       r    *■  ■  \^w  W0H  \      m^  ■  »  ■  «^t^^<  ■      ^v^*««^w  rwm^  wr*         ••••••#••*••••••••»••• 

HD  Supp  Equip  Aircraft  Launch  &  Recovery  Dept. 

Naval  Air  Warfare  Center  Aircraft  Division      

Exec  Dir,  T&E  Group  Nawc-Aircraft  Div 

1  V^A  ▼  wBl      r«ll         V  V  ^Bl  1  lAI  \^       ^^^^1  I  ftX^V        r     %9m  ^^m  Irill  ft      m^  1  V  tw^fw^V  ■          *•»■■*»■«•■«•■•■«*««••*«•*•■•«•■■■■••■■ 

Head,  Avionics  Department. 

Dir  of  Atlantic  Ranges  &  Facilities  Dept. 

Naval  Air  Warfare  Center  Weapons  Div,  China  Lake,  CA  

Head,  Res  and  Technology  Division. 

Head,  Pacific  Ranges  &  Facilities  Depart. 

Head,  Avionics  Dept. 

Head  Test  Evaluation  Engineering  Department. 

Head,  Syst  Engineering  Department 

Director  for  Test  &  Evaluation. 

Head  Weapons  Engineering  Dept 

■*■ 

Dir  for  Eng,  Nawc-Weapons  Division. 

Director  of  Corporate  Operations. 

Head,  Threat/Target  Syst  Depart. 

Navat  Trainina  Systems  Center  

Executive  Director 

V  VtdK  w  wmw        1    ■  ^A'l  n  ■      ?9      ^^  T  *"**  ■      ■**      ^^**«  ■  *^v«             •  •••«••••■•••••••••••••»••■■■•••••■••••■■■■•••■••■■•••» 

Dir  of  Acq,  Analysis,  Engineering  &  Research. 

Soace  A  Naval  Warfare  Svstems  Command   

Exec  Dir,  Contracts. 

S.  r  fcr  T  rt^f  ^  r^     ^Jl      1  ^ft*  »  **■       ■  »  ***•  f  Itfft  1  \^      ^^  T  **  »^^»  ■  1^^      ^^  *#■  ■  It  1  ■  v>>  ■**      »■•■*»■•  *■«■•*••            •••••••••••«««**■ 

Deputy  Comptroller. 

Counsel  Space  &  and  Naval  Warfare  Systems  Com. 

Chief  Engineer  Command  Sys  Prog  Directorate. 

Executive  Dir,  Space  Tech  Systems  Prog  Dir. 

Exec  Dir,  Undersea  Surveillance  Prog  Dir. 

Exe  Dir,  Intelligence  S&R  System  Prog  Dir. 

Dir  of  Tech  Head  Engineering  Tech  Group. 

Prog  Dir  Command  C&C  System  Program  Dir. 

Prog  Dir,  l&E  Warfare  Syst  Program  Dir. 

Deputy  Commander. 

Deputy  Chief  Engineer. 

Dir  Strategic  Corporate  Plann  &  Devel  Office. 

Exec  Dep  Dir  Info  Supp  Sys  Progr  Directorate. 

Space  and  Naval  Warfare  Systems  Center 

Head  Intelligence  S&R  Department. 

Executive  Director. 

Head  Navigation  &  Applied  Sciences  Dept. 

Head,  Command  and  Control  Department. 

Dep  Exec  Dir  Sci  Tech  Engineering. 

Head  Communication  &  Information  Sys  Dept. 

Dep  Executive  Dir  for  Corporate  Operations. 

Space  and  Naval  Warfare  Systems  Center,  Charleston  

Executive  Director. 

Naval  Facilities  Engineering  Command  

Director  Navy  Crane  Center 

Counsel  Naval  Facilities  Engineenng  Command 

Deputy  Comptroller. 

Director  for  Contracts  Support. 

Chief  Engineer. 

Dir  of  Real  Estate  Support. 

Dir  of  Base  Closure. 
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Naval  Sea  Syst«  ms  Command 


Naval  Underse; 
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Agency  and  organization 


Norfolk  Naval  8  upyard  

Naval  Surface  V  Warfare  Center 

Naval  Dndersea  Warfare  Center 

Naval  Surface  V  Warfare  Center,  Crane  Division 

Naval  Undersea  Warfare  Center  Div,  Keyport,  WA 

Naval  Surface  V/arfare  Center,  R.  Hueneme  Division 
Naval  Surface  V  /arfare  Center,  Indian  Head  Division  . 
Coastal  System;  Station  


Naval  Surface  \  /arfare  Center,  Carderock  Division 


Naval  Surface  V  /arfare  Center,  Dahlgren  Division 


Warfare  Center  Division.  Newport,  Rl 


Career  resen/ed  positions 


Director  of  Environment. 

Executive  Director 

Counsel  Naval  Sea  Systems  Command. 

Executive  Director  for  Contracts. 

Executive  Director/Deputy  Comptroller. 

Director,  Reactor  Materials  Divisions. 

Director,  Secondary  Plant  Components  Division. 

Head,  Advanced  Reactor  Branch. 

Director,  Hydrodynamics  Group. 

Dep  Dir  Surface  Ship  Design  &  Sys  Eng  Group. 

Dk  Cost  Engineering  &  Irnlustrial  Analysis. 

Dir,  Shipbuilding  Contracts  Division. 

Assistant  Deputy  Cdr  for  Industrial  Ops. 

Executive  Director,  Surface  Ship  Directorate. 

Exec  Dir  Submarine  Directorate. 

Dep  Commander  for  Warfare  Systems. 

Director,  Corporate  Operations. 

Chief  Information  Officer. 

Executive  Director  for  Logistrcs,  M&l  OPS. 

Dep  Prog  Mgr/Techn  Dir,  New  Attack  Submarines. 

Dep  Prog  Mgr  for  S&A  Submarine  Program. 

Dep  Prog  IVIanager,  Aircraft  Carrier  Prog  Ofc. 

Director,  Auxiliary  and  Crew  Systems  Group. 

Dir  Reactor  Plant  Components  Auxil  Equip  Div. 

Dep  Dir/Advanced  Submarine  Reactor  S&SF  Mgmt. 

Dir  Surface  Ship  Systems  Division. 

Dir,  Reactor  Plant  Safety  &  Analysis  Division. 

Dir,  Ship  S&S  Integrity  Group. 

Dir  Power  Systems  Group. 

Director,  H^aterials  Engineering  Office. 

Exec  Dir,  Ship  Design  &  Engrng  Directorate. 

Program  Manager  for  Commissioned  Submarines. 

Dir,  Surface  Systems  Contracts  Division. 

Dep  Cdr  Ssd/Dep  Peo  for  Clw  &  Auxiliary  Ships. 

Director,  Office  of  Resources  Management. 

Dir.  Reactor  Refueling  Division. 

Deputy  Counsel,  Naval  Sea  Systems  Command. 

Dir  Environmental  Protection  Office. 

Deputy  Dir  Environmental  Health  &  Safety. 

Program  Manager,  Commercial  Ship/Craft  Program  Office. 

Asst   Deputy   Commander,    Fleet   Maintenance   Policy   and 

Division. 
Asst  Deputy  Cdr  Fleet  Logistics  Support. 
Director,  Fleet  Readiness  Division. 

Deputy  Program  Mgr.,  Stnd.,  Missile  Program  Mgmt.  Office. 
Naval  Shipyard  Nuclear  Engineering  &  Plan  Mgr. 
Nuclear  Eng  &  Planning  Manager  Budget  Naval  Ship. 
Technical  Director. 
Technical  Director. 
Executive  Director. 
Executive  Director. 
Executive  Director. 
Director. 

Executive  Director. 

Head,  Coastal  Sci,  Technology  &  Analysis  Dept. 
Head,  Coastal  Warfare  Systems  Department. 
Director. 

Assoc  Dir  for  Hydromechanics/Head,  Hd. 
Assoc  Dir  for  Syst/P&H  Ship  S/P  Directorate. 
Assoc  Dir  for  Ship  A/E  S/H  S/Directorate. 
Assoc  Dir  for  SS  &  M/HSS  &  M  Directorate. 
Associate  Director  for  Machinery. 
Head,  Weapons  Systems  Department. 
Head,  Combat  Systems  Department. 
Exec  Director. 
Deputy  Executive  Director. 
Head  Strategic  &  Strike  Systems  Dept. 
Head,  Systems  Res  &  Technology  Department. 
Head  Joint  Warfare  Applications  Dept. 
Dir,  Combat  Systems  Design  &  Eng  Group. 
Head  Warfare  Analysis  &  Systems  Dept. 
Head,  Submarine  Sonar  Department. 


Process 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Career  reserved  positions 


Naval  Supply  Systems  Command  Hdqtrs 


Naval  Inventory  Control  Point  

Navy  Fleet  Material  Support  Office 

U.S.  Marine  Corps  Headquarters  Office 


Marine  Corps  Systems  Command 


Marine  Corps  Logistics  Base,  Albany  GA  Office  of  Naval  Research 


Naval  Research  Laboratory 


Executive  Director. 

Head  Test  and  Evaluation  Dept. 

Director  for  Submarine  Combat  Systems. 

Director,  Submarine  Warfare  Systems. 

Director,  Surface  Undersea  Warfare. 

Hd,  Submarine  Electromagnetic  Sys  Dept. 

Head  Combat  Control  Systems  Department. 

Head  Torpedo  Systems  Technology  Dept. 

Asst  Dep  Commander  for  Fin  Mgmt/Comptroller. 

Counsel. 

Executive  Director  Office  of  Special  Projects. 

Assistant  Commander  for  Fleet  Logistics  Ops. 

Executive  Director. 

Vice  Commander. 

Executive  Director. 

Dep  Dir  Facilities  &  Services  Division. 

Dir  Contracts  Division. 

Counsel  for  the  Commandant. 

Director  of  Administration  and  Resources. 

Deputy  Counsel  for  the  Commandant. 

Director  Dep  Chf  for  Prog  &  Resourc  Fiscal  Div. 

Asst  Dep  Chf  of  Staff  tor  Installations  &  Log. 

Assistant  to  the  Deputy  Commandant  of  the  Manne  Corps  for  M  &  RA. 

Asst  Dep.  Chf  of  Staff  for  Requirements  &  Prog. 

Director,  C41. 

Executive  Director. 

Deputy  for  Financial  Management. 

Deputy  Commander  tor  Logistics  Operations 

Dir,  Ship  Structures  &  Systems  S&T  Div. 

Dir,  Mechanics  &  Energy  Conversion  S&T  Div. 

Director.  Marine  Corps  Science  &  Technology. 

Executive  Director/Technical  Director. 

Head  Special  Programs  Department. 

Executive  Dir  for  Acquisition  Management. 

Dir  Financial  Management  Comptroller. 

Patent  Counsel. 

Counsel,  Office  of  Naval  Research. 

Head  Engineering. 

Dir  Strike  Technology  Division. 

Dir  Math  Computer  &  Information  Science  Div. 

Dir  OAS  S&T  Processes  &  Prediction  Division. 

Dir  OAS  at  Sensing  &  Systems  Division. 

Head  Industrial  Programs  Department. 

Dir  Congitive  &  Neural  Science  &  Tech  Div. 

Head,  Human  Systems  S&T  Department. 

Dir,  Bimolecular  &  Biosyst  Sci  &  Techn  Div. 

Head  Info  Electronics  &  Surveil  Sci  Tech  Dept. 

Dir  of  Surveillance  Communications  Electronic. 

Director,  Electronics  Division. 

Head  Ocean  Atmosphere  Space  Sci  Tech  Dept. 

Associate  Technical  Director. 

Director,  Naval  Fleet/Force  Tech  Innovation  Office. 

Dir  Materials  Sci  and  Technology  Division. 

Assoc  for  Intergration  OAS  St  Sensing  Sys  Div. 

Chf  Sci,  Lab  for  Structure  of  Matter. 

Dir  of  Research. 

Assoc  Dir  of  Res  For  MatI  Sci  &  Comp  Technol. 

Supenntendent,  Chemistry  Division. 

Superintendent,  Optical  Sciences  Div. 

Superintendent  Space  Science  Div. 

Supt,  Radar  Div. 

Supt,  Materials  Sci  and  Tech  Division. 

Supt,  Acoustics  Div. 

Superintendent,  Plasma  Physics  Div. 

Superintendent  Electronics  Technology  Div. 

Superintendent,  Info  Technol  Div. 

Supt,  Tactical  Electronic  Warfare  Div. 

Chief  Scientist  Lab  for  Compt  Phy  Fluid  Dynam. 

Superintendent,  Remote  Sensing  Division. 

Assoc  Dir  of  Res  for  Business  Operations. 

Chief  Sci  &  Head,  Beam  Physics  Program. 
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Defense  Nuclear 
Defense  Nuclea  ■ 


Fatuities  Safety  Board: 
Facilities  Safety  Board 


Department  of  Education 
Ofc  of  the  Chief 


Office  of  the  Chief  Information  Officer 
Office  of  Management 


Office  of  Inspec  or  General 


Office  of  the  G€  neral  Counsel 


Student  Financfel  Assistance 
Department  of  Ener  |y 
Office  of  Counti  irintell 
Offfice  of  Secur  ty 
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Agency  and  organization 


Financial  Officer 


Office  of  Educa  ional  Research  and  Improvement 
National  Center  for  Education  Statistics  


tgence  

and  Emergency  Operations 


Office  of  Safegi  ards  &  Security  Evaluations 
Office  of  Chief  financial  Officer 


Asst  Secy  for  C  efense  Programs 


Career  reserved  positions 


Superintendent,  Marine  Meteorology  Division. 

Mgr,  Joint  Space  Systems  Technology  Programs. 

Assoc  Dir  Res  for  Ocean  &  Atmospheric  Sci  Tec. 

Superintendent  Ctr  Bio/Molecular  Science  Eng. 

Head  Elect  Warfare  Strategic  Planning  Org.  ^ 

Assoc  Dir  of  Res  for  Warfare  Sys  &  Senors  Res. 

Superintendent,>Space  Syst  Development  Dep. 

Superintendent,  Oceanography  Division. 

Superintendent,  Spacecraft  Engineering  Dep. 

Dir,  Naval  Center  for  Space  Technology. 

Superintendent,  Marine  Geosciences  Division. 

Dep  Gen  Counsel  for  Pol  &  Litigation 

Deputy  General  Manager. 

Tech  Adv  for  Hazards  Anal  &  Health  Physics. 

Technical  Advisor  for  Technical  Studies. 

Technical  Lead  for  Engineering  Programs. 

Technical  Lead  for  Nuclear  Weapons  Programs. 

Technical  Lead  for  Materials  Processing  &  Environmental  Restoration 

Programs. 
Technical  Lead  for  Materials  Processing  &  Environmental  Restoration. 

Director,  Grants  and  Contracts  Service. 

Deputy  Chief  Financial  Officer. 

Director,  Fin  Rep  &  Systems  Operations. 

Dir  Financial  Management  Operations. 

Deputy  Chief  Infomiation  Officer. 

Chief  Information  Officer 

Dir  Admin  Resource  Management  Service. 

Chairperson,  Education  Appeal  Board. 

Dir  Human  Resources  Group. 

Assistant  Inspector  General  for  Audits.' 

Dep  Asst  Gen  for  Audit  Operations. 

Dep  Asst  Inspector  Gen  for  Techn  Audit  Svc. 

Associate  Inspector  General. 

Counsel  to  the  Inspector  General. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Operations. 

Asst  Inspec  General  for  Operations  East  Area. 

Asst  Inspec  Gen  for  Investigation  Services. 

Asst  Inspector  General  for  Audit  Services. 

Deputy  Assistant  IG  for  Audit  Services. 

Asst  Gen  Coun  For  Busin  &  Adm  Law. 

Asst  General  Counsel  for  Educational  Equity. 

Asst  Gen  Counsel  for  Regulations. 

Asst  Gen  Coun  for  Div  of  Legislative  Counsel. 

Asst  Gen  Coun  for  Postsecondary  Ed  &  Ed  Res. 

Special  Assistant  to  Assistant  Secretary. 

Assoc  Commr/Surveys  &  Cooperative  Syst  Group. 

Associate  Commr  for  Data  Collection  and  Dissemination. 

Assoc  Comr  for  Stat  Std  &  Methodology  Div. 

Assoc  Commissioner  Educ  Assessment  Division. 

Chief  Financial  Officer. 

Deputy  Director. 

Dir  Ofc  of  Classification  &  Technology. 

Director,  Office  of  Security  Affairs. 

Director. 

Deputy  Director. 

Dir  Ofc  of  Budget. 

Dep  Dir  Ofc  of  Budget. 

Director,  Budget  Analysis  Division. 

Director  Capital  Accounting  Center. 

Director,  Budget  Operations  Division. 

Dir  Ofc  of  Dep  Accounting  &  Fin  Sys  Dev. 

Dir  Ofc  of  Financial  Policy. 

Dir  Ofc  Compliance  and  Audit  Liaison. 

Deputy  Controller. 

Controller. 

Assoc  Dep  Asst  Secy  for  Military  Application. 

Nuclear  Weapons  Complex  Project  Nlanager. 

Assoc  Das  for  Human  &  Administrative  Res. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1 999— Continued 


Agency  and  organization 


Career  reserved  positions 


Office  of  Economic  Impact  &  Diversity  

Asst  Secy  for  Energy  Efficiency  &  Renewable  Energy 

Asst  Secy  for  Environment,  Safety  &  Health  


Energy  Information  Administration 


Asst  Secy  for  Environmental  Management 


Office  of  Science 


Office  of  Field  Management 

Albuquerque  Operations  Office 


Cfiicago  Operations  Office  ... 

Idaho  Operations  Office  

Nevada  Operations  Office  .... 

Ohio  Field  Office  

Oakland  Operations  Office  ... 
Oak  Ridge  Operations  Office 
Rocky  Flats  Office  

Richland  Operations  Office  .. 


Assoc  Das  for  Program  A&F  Management. 

Dir  of  Sm  and  Disadv  Bus  Utilz. 

Assoc  Dep  Asst  Secretary  for  Utility  Tech. 

Manager,  Golden  Field  Office. 

Dir  Nuclear  Operations  &  Analysis. 

Dir  Office  of  Environmental  Compliance 

Deputy  Director  Ofc  of  ES&H  Evaluations. 

Dir  Office  of  Enforcement  &  Investments. 

Dir  Ofc  of  Nuclear  Safety  Policy  &  Standards. 

Dir  Occupational  Safety  &  Health  Policy. 

Dir,  Ofc  of  Oil  and  Gas. 

Dir  Ofc  of  Coal  NucI  Elec  &  Altem  Fuels 

Director,  Ofc  of  Energy  Markets  &  End  Use. 

Director  Economics  &  Statistic  Division. 

Director,  Statistical  and  Methods  Group. 

Director  Quality  Assurance  Division. 

Director,  Natural  Gas  Division. 

Director,  Petroleum  Division. 

Dir,  Ofc  of  Integration  Nal  &  Forecasting. 

Director,  Coal  7  Electrical  Power  Division. 

Director,  Electrical  Power  Division 

Director,  Intemational  Economic  &  Greenhouse  Gases  Division. 

Dir  Survey  Mgmt  Div. 

Director,  Information  Technology  Group. 

Director,  Office  of  Research  &  Development. 

Assoc  DAS  for  Oversight  &  Self-Assessment. 

Director,  Office  of  Acquisition  Management. 

Director,  Office  of  Budget. 

Dir  Chem  Sci  Div. 

Dir  Adv  Egy  Proj  Div. 

Chf  Processes  and  Tech  Br. 

Dir  High  En  Physics  Div. 

Director,  Human  Health  &  Assessment  Div. 

Deputy  Dir  for  Management. 

Dir,  Health  Effects  &  Life  Sci  Research  Div. 

Deputy  Dir  for  Nuclear  Safety  Safeguard 

Dir,  Office  of  Assessment  &  Support. 

Assoc  Dir  Ofc  of  Computational  &  Tech  Research 

Director,  Financial  Management  Division 

Dir,  Ofc  of  Resource  Management  &  Services. 

Director,  Weapons  Surety  Division. 

Dir  Transportation  Safeguards  Div. 

Dir,  Production  Assurance  &  Ops  Division. 

Dir,  Weapons  Programs  Div. 

Dir  of  Emergency  Plans  &  Operations. 

Asst  Manager  for  Management  &  Administration. 

Carlsbad  Area  Office  Manager. 

Chief  Financial  Officer. 

Director,  Ops  Management  Division. 

Acquisition  &  Asst  Group  Manager. 

Fenni  Group  Manager 

Asst  Mgr  for  Laboratory  Management. 

Chief  Financial  Officer. 

Assistant  Manager  for  Administration. 

Chief  Financial  Officer. 

Asst  Mgr  Ofc  of  Program  Execution. 

Asst  Manager  for  Applied  E&T  Transfer. 

Chief  Counsel. 

Assistant  Manager  for  Administration. 

Asst  Manager  for  Business  &  Financial  Service. 

Manager  Ohio  Filed  Ofc. 

Deputy  Manager,  Ohio  Field  Office. 

Director,  Fernald  Environmental  Management  Projects. 

Field  Chf  Fin  Officer  and  Business  Manager 

Assoc  Manager  for  Site  Management. 

Asst  Manager  for  Administration 

Chief  Financial  Officer. 

Manager,  Rocky  Flats  Field  Office. 

Deputy  Manager,  Rocky  Flats  Field  Office. 

Dep  Asst  Mgr  for  MatI  Stabilization  &  Disp. 

Asst  Mgr  Business  Mgmt  &  Chief  Fin  Ofcr 

Source  Evaluation  Board  Advisor. 
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Savannah  Riv(  ir 
Office  of  Heari  igs 


Office  of  Mana  gement  and  Administration 


Office  of  inspe  :tor  General 


Office  of  FIssili  Materials  Disposition  

Office  of  Nuclqar  Energy,  Science  &  Technology 


Western  Area 


Environmental  Project 
Office  of  the 
Office  of  the 


Office  of  Planiting 
Otc  of  the  Ass 


Office  of  Admi  listration 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Operations  .. 
&  Appeals 


Office  of  Nonp  oliferatlon  and  National  Security 


Power  Administration 


ion  Agency: 
Financial  Officer 
Oomptroller 


C  hief 


,  Analysis  &  Accountability  

Admr  for  Admin  &  Resources  Management 


Career  reserved  positions 


Asst  Manager  for  Business  &  Logistics. 

Dep  Dir  for  Legal  Analysis. 

Dep  Dir  for  Financial  Analysis. 

Dep  Dir  for  Econ  Analysis. 

Dir  HQ  Personnel  Operations  Div. 

Director,  Office  of  Administration. 

Associate  Dir,  Office  of  Resource  Mgmt. 

Dep  Dir  of  Administrative  Services  (Wash,  DC). 

Dep  Dir  of  Personnel. 

Director,  Office  of  Procurement  and  Assistance  Policy. 

Dir  Ofc  of  Mgnt  Sys  (Competition  Advocate). 

Director  Ofc  Contract  &  Resource  Management. 

Executive  Assistant  to  the  Director. 

Dir,  Headquarters  &  Executive  Personnel  Serv. 

Chief  Information  Officer/Director  of  Information  Management. 

Asst  Inspector  General  for  Investigations. 

Manager,  Westem  Regional  Audit  Office. 

Director,  Audit  Policy,  Plans  &  Programs. 

Manager,  Eastern  Regional  Audit  Office. 

Dir  Capitol  Regional  Audit  Office. 

Deputy  Asst  Inspector  Gen  for  Investigations. 

Spec  Asst  for  Policy  and  RIanning. 

Counsel  to  the  Inspector  General. 

Dir,  Office  of  Contractor  Employee  Protection. 

Asst  Inspector  General  for  Resource  Mgmt. 

Principal  Deputy  Inspector  General. 

Assistant  Inspector  General  for  Audits. 

Deputy  Inspector  General  for  Inspections. 

Deputy  Inspector  General  tor  Audits. 

Director  for  Financial  Audits. 

Deputy  Director. 

Dir  Advanced  Submarine  Systems  Division. 

Dir  Instrumentation  &  Control  Div. 

Asst  Program  Manager  for  Surface  Ships. 

Deputy  Director  for  Naval  Reactors. 

Senior  Naval  Reactors  Rep  (Pearl  Harbor). 

Director  Nuclear  Technology  Div 

Dir  Reactor  Engineering  Division. 

Head,  Core  Manufacturing  Branch. 

Dep  Director  Reactor  Materials  Division. 

Director,  Fiscal  Division. 

Asst  Manager  for  Operations. 

Program  Manager  for  Shipyard  Matters. 

Dir  Nuclear  Components  Division. 

Senior  Naval  Reactors  Representative. 

Manger,  Idaho  Branch  Office. 

Program  Manager  Submarine  Technology  Develop.    . 

Assoc  Dir,  Isotope  Production  &  Distribution. 

Prog  Mgr  for  Analysis  &  Regulatory  Matters. 

Director  Acquisition  Division. 

Director  for  Submarine  Refuelings. 

Senior  Naval  Reactors  Representative. 

Dep  Program  Mgr  for  Commissioned  Subs. 

Prog  Mgr  Prototype  &  Mooored  Training  Ship. 

Dir  Regulatory  Affairs. 

Special  Asst  to  the  Ast  Secretary. 

Dir  Ofc  of  Security  Affairs. 

Dep  Dir,  Ofc  of  Security  Affairs. 

Asst  Admr  for  Mgmt  Svcs. 

Chief  Administrative  Officer. 

Chief  Financial  Officer. 

Deputy  Chief  Financial  Officer. 

Deputy  Comptroller. 

Dir  Ofc  of  the  Comptroller. 

Deputy  Comptroller 

Director,  Annual  Planning  &  Budget  Division. 

Director,  Financial  Services  Division. 

Director,  Office  of  Planning  Analy  &  Account. 

Director,  Ofc  of  Pol  &.  Resource  Mgmt 

Principal  Dep  Asst  Admr  for  Amd  &  Res  Mgmt. 

Dir  Ofc  of  Administration. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Career  reserved  positions 


Office  of  Information  Resources  Management  

Ofc  of  Administration  &  Resources  Mgmt — Cincinnati  OH 
Office  of  Administration  &  Resources  Mgmt — Rtp,  NC  .... 
Ofc  of  Human  Resources  and  Organizational  Services  ... 


Office  of  Acquisition  Management  

Office  of  Grants  and  Det)arment 

Office  of  tfie  Asst  Admr  for  Enf  &  Comp  Assurance  .. 

Office  of  Federal  Activities  

Office  of  Regulatory  Enforcement 

Office  of  Criminal  Enforcement,  Forensics  &  Training 
Office  of  Compliance 


Office  of  Site  Remediation  Enforcement 

Federal  Facilities  Enforcement  Office  

Office  of  the  Inspector  General  — 

Office  of  Investigations 

Office  of  Audit 

Office  of  Management 

Office  of  Wastewater 

Office  of  Science  and  Technology 

Office  of  Wetlands,  Oceans  and  Watersheds 

Office  of  Ground  Water  &  Drinking  Water  

Ofc  of  the  Asst  Admr  for  Solid  Waste  and  Emgy  Resp  . 
Office  of  Solid  Waste  

Office  of  Air  Quality  Planning  and  Standards  

Office  of  Mobile  Sources 

Office  of  Radiation  &  Indoor  Air 

Office  of  Atmospheric  Programs  

Office  of  the  Asst  Admr  for  Prevention  P&T  Substances 
Office  of  Pesticide  Programs  


Deputy  Dir  Ofc  of  Administration. 

Dir,  Facilities  &  Support  Services  Division. 

Dir,  Sfty,  Health  &  Environmental  Mgmt  Div. 

Dir,  Ofc  of  Information  Resources  Management 

Dep  Dir  Ofc  of  Information  Resources  Mgmt. 

Dir  Ofc  of  Admin  and  Resources  Management. 

Director  Office  of  Administration  &  Res  Mgmt 

Dir  Office  of  Human  Resources  &  Org  Sen/ices 

Dep  Dir  Ofc  of  Human  Resources  &  Org  Services 

Assoc  Director  for  Reengineering  &  Automation. 

Dir  Exec  Resources  &  Special  Programs  Staff. 

Director,  Org  &  Management  Consulting  Serv. 

Dir  Strategic  Planning  &  Policy  Systems. 

Dir,  Superfund/Rcra  Regl  Procurement  Ops/Div. 

Director,  Office  of  Acquisition  Management. 

Dep  Dir,  Office  of  Acquisition  Management. 

Dir.  Grants  Admin  Div. 

Director,  Office  of  Grants  &  Debarment. 

Dep  Dir  Ofc  of  Grants  and  Debarment. 

Director,  Ofc  of  Environmental  Justice, 

Dir,  International  Enforcement  Program  Div. 

Director,  Office  of  Regulatory  Enforcement. 

Dep  Dir,  Office  of  Regulatory  Enforcement. 

Dir  Air  Enforcement  Division. 

Dir  Natl  Enforcement  Training  Institute. 

Dir  Ofc  of  Criminal  Enforce  Forensics  Train. 

Director,  Criminal  Investigations  Division. 

Deputy  Director,  Office  of  Criminal  Enforcement,  Forensics  Training. 

Director,  Office  of  Compliance. 

Dir,  Enforcement  Planning,  T&D  Division. 

Dir,  Manufacturing  E&T  Division. 

Deputy  Director,  Office  of  Compliance 

Dir  Import  Export  Program. 

Director,  Ofc  of  Site  Remediation  Enforcement 

Dep  Dir,  Ofc  of  Site  Remediation  Enforcement. 

Dir  Federal  Facilities  Enforcement  Office. 

Deputy  Inspector  General 

Asst.  Inspector  General  for  Planning,  Analysis  &  Results. 

Assist  Inspector  Gen  for  Investigations 

Dep  Asst  Inspector  General  for  Investigations. 

Asst  Inspector  General  for  Audits. 

Prin  Dep  Asst  Inspector  Gen  for  A&F  Audits 

Dep  Asst  Inspector  General  for  Extemal  Audits. 

Dep  Asst  Inspector  General  for  Internal  Audit 

Assistant  Inspector  General  for  Management 

Director,  Municipal  Support  Division 

Deputy  Director,  Municipal  Support  Division. 

Dir,  Standards  &  Applied  Science  Division 

Dir,  Health  &  Ecological  Critena  Division. 

Dir,  Assessment  &  Watershed  Protection  Div. 

Dir,  Oceans  &  Coastal  Protection  Division. 

Director,  Wetlands  Division. 

Director,  Engineering  &  Analysis  Division. 

Dir,  E&P  Implementation  Division. 

Director,  Standards  &  Risk  Mgmt  Division. 

Dir  Implementation  &  Assistance. 

Director,  Outreach  and  Special  Projects  Staff 

Director,  Federal  Facilities  Restoration  and  Reuse  Office. 

Dir  Hazardous  Waste  Identification  Division. 

Dir  Permits  &  State  Prog  Division. 

Director,  Hazardous  Waste  Minimization  &  Management  Division. 

Dir,  Emission  Standards  Division. 

Dir  Air  Quality  Strategies  &  Standards  Div. 

Dir  Emissions  Monitoring  &  Analysis  Division. 

Deputy  Dir  Ofc  of  Air  Quality  Planning  &  Stds. 

Dir  Advanced  Technology  Support  Division 

Dir  Fuels  &  Energy  Division. 

Director,  Indoor  Environments  Division. 

Director,  Acid  Rain  Division 

Director,  Atmosphenc  Pollution  Prevention  Division. 

Dir  Ofc  of  Program  Management  Operations. 

Dir-Registration  Division. 
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Agency  and  organization 


Career  reserved  positions 


Office  of  Poiiut^o  1  Prevention  and  Toxics 


Resour  :es 


Office  of 
Office  of  Science 
National  Health 


Management  and  Administration  

Policy  

Environmental  Effects  Res  Lab  (RTP) 


Western  Ecolog) 
Gulf  Ecology 
Mid-Continent 
National  E 


Division — Corvallis  

Di\|ision — Gulf  Breeze  

E  ;ology  Division  

Research  Laboratory  (RTP) 


:xposu  e 


Environmental  S:iences  Division — Las  Vegas  

Ecosystems  Research  Division — Athens  

National  Risk  M(  mt  Research  Laboratory  (Cincinnati) 


Air  Pollution  Pretention  and  Control  Division — RTP 
Subsurface  Proc  ssses  and  Systems  Division — ADA 
National  Center  or  Environmental  Assessment  


National  Center  or  Environmental  Assessment— Washington 

National  Center  or  Environmental  Assessment — RTP  

National  Center  or  Environmental  Assessment — Cincinnati  ... 
Natl  Center  for  E  nvironmental  Res  &  Quality  Assurance  


Region  I— Bosto  i 


Region  II — New 


fork 


Region 


-Phil 


delphia 


Region  IV— Atla  ita 


Dir.  Biological  &  Economic  Analysis  Division. 

Dir,  Spec  Review  &  Reregistration  Divisksn. 

Dir,  Envir  Fate  and  Effects  Division. 

Dir  Policy  &  Special  Projects  Staff. 

Dir  Antimicrobials  Division. 

Dir  Field  &  Extemal  Affairs  Division. 

Dir  Inf  Resources  &  Servrces  Diviskjn. 

Director,  Biopestkiides  and  Pollution  Prevention  Division. 

Director,  Environmental  Assistance  Division. 

Dir,  Economic  Exposure  and  TecfMiokigy  Div. 

Director,  Chemk;al  Control  Divisksn. 

Director.  Infonnatkjn  Management  Division. 

Dir,  Pollution  Prevention  Div. 

Dir  Chemk:al  Management  Division. 

Dir  Health  Effects  Division. 

Director,  of  Risk  Assessment  Division. 

Dir  Ofc  of  Resources  Mgnt  &  Admin. 

Director,  Office  of  Science  Policy. 

Dir  Natl  Health  &  Envir  Effects  Res  Lab  (RPT). 

Assoc  Dir  for  Health  NHEERL  (RTP). 

Association  Director  for  Ecology  NHEERL  (RTP). 

Deputy  Director  for  Management. 

Dir  Western  Ecology  Division  Corvallis. 

Director,  Gulf  Ecology  Division. 

Director,  Mid-Continent  Ecology  Division. 

Dir  Natl  Exposure  Res  Laboratory  (RTP). 

Dep  Dir  for  Management  NERL  (RTP). 

Assoc  Dir  for  Ecology  NERL  (RTP), 

Dir  Environmental  Sciences  Division. 

Dir  Ecosystems  Res  Div  Atfiens. 

Dir  Natl  Risk  Mgmt  Lab  (CINN). 

Dep  Dir  for  Mgmt  NRML  (CINN). 

Assoc  Dir  for  Health  NRML  (CINN). 

Director,  Water  Supply  &  Wafer  Resources  Division. 

Dir  Air  Pollution  Prevention  &  Control  Div. 

Dir  Sub-Surface  Process  &  Systems  Division. 

Dir  Natl  Ctr  for  Environmental  Assessment. 

Associate  Director  for  Health,  NCEA. 

Associate  Director  for  Ecology  NCEA. 

Deputy  Director  for  Management. 

Dir  Natl  Ctr  Environ  Assessment. 

Dir  Natl  Ctr  Environ  Assessment. 

Dir  Natl  Ctr  for  Environmental  Assessment. 

Deputy  Dir  for  Mgmt  (NCERQA). 

Dir  Environmental  Engineer  Research  Division. 

Associate  Director  for  Science  (NCERQA). 

Dir  Natl  Ctr  for  Env  Res  &  Quality  Assurance. 

Regional  Counsel. 

Dir  Ofc  of  Ecosystem  Protection. 

Dir  Ofc  of  Site  Remediation  Restoration. 

Asst  Regional  Administrator. 

Dir,  Ofc  of  Administration  &  Resources  Mgmt. 

Special  Assistant  to  Regional  Administrator. 

Director,  Office  of  Environmental  Stewardship. 

Asst  Reg!  Admr  for  Policy  and  Management. 

Regional  Counsel. 

Dir,  Office  of  Emergency  &  Remedial  Response. 

Dir  Div  of  Environmental  PInng  &  Protection. 

Dir.  Div  of  Enforcement  &  Compliance  Asst. 

Dir,  Div  of  Environmental  Science  &  Assessment. 

Director,  Caribbean  Environmental  Protection  Division. 

Director,  Water  Management  Division. 

Regional  Counsel. 

Director,  Hazardous  Waste  Mgmt  Div. 

Asst  Reg  Admin  for  Policy  &  Management. 

Dir,  Air  Management  Division. 

Dir  Chesapeake  Bay  Program  Office. 

Director,  Science  &  Ecosystem  Support  Div. 

Director,  Air  Protection  Division. 

Director,  Hazardous  Site  Cleanup  Division. 

Dir  Water  Management  Division. 

Asst  Regional  Admin  for  Policy  and  Mgmt. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999 — Continued 


Agency  and  organization 


Career  reserved  positions 


Region  V — Chicago 


Region  VI — Dallas 


Region  VII — Kansas  City 


Region  VIM — Denver 


Region  IX — San  Francisco 


Region  X — Seattle 


Equal  Employment  Opportunity  Commission: 

Office  of  tfie  Chairman  

Office  of  Field  Programs 


.  Field  Management  Programs  

Field  Coordination  Programs  

Federal  Communications  Commission: 

Office  of  Inspector  General  

Office  of  the  Managing  Director  

Office  of  Engineering  &  Technology 


Regional  Counsel. 

Director  Waste  Management  Division 

Director,  Air,  Pesticides  and  Toxics  Management  Division. 

Director  Air  Management  Division 

Director  Wafer  Management  Division. 

Director,  Resources  Management 

Regional  Counsel. 

DIr  Waste  Pesticides  &  Toxics  Division. 

Dir  Great  Lakes  Natl  Prog  Ofc. 

Director  Superfund  Division. 

Asst  Regional  Admr  for  Management. 

Regional  Counsel. 

Director,  Compliance  A&E  Division. 

Dir  Superfund  Division. 

Dir  Water  Quality  Protection  Division. 

Dir  Multimedia  Plann  &  Permitting. 

Regional  Counsel. 

Asst  Regional  Admin  for  Policy  &  Management. 

Dir  Superfund  Division. 

Dir  Air  RCRA  and  Toxics  Division. 

Dir  Water  Wetlands  &  Pesticides  Division. 

Dir  Ecosystems  Protection  &  Remediation. 

Dir  Ofc  of  Pollution  Prevention  State  Tribal. 

Dir  Ofc  of  Tech  &  Mgmt  Services. 

Regional  Counsel. 

Director,  Water  Management  Division. 

Director,  Air  Management  Division. 

Regional  Counsel. 

Asst  Regional  Admr  for  Policy  &  Management. 

Dir,  Strategic  Planning  &  Emerging  Issues. 

Dir  Superfund  Division. 

Director,  Cross  Media  Division. 

Director,  Water  Management  Division. 

Regional  Counsel. 

Asst  Reg  Admr  for  Environmental  Cleanup  Ofc. 

Asst  Regl  Admr  for  Policy  &  Management. 

Dir  Superfund  Division. 

Director,  Water  Management  Division. 

Director,  Office  of  Ecosystems  and  Communities. 

Director,  Office  of  Environmental  Cleanup. 

Inspector  General. 

District  Director  (Baltimore). 

Dist  Dir  (New  York). 

Dist  Dir  (Atlanta). 

Dist  Dir  (Houston). 

District  Director  (Detroit). 

Dist  Dir  (San  Francisco). 

Dist  Dir  (Dallas). 

Dist  Dir  (Chicago). 

Dist  Dir  (St  Louis). 

Dist  Dir  (Miami). 

Dist  Dir  (Indianapolis). 

Dist  Dir  (Memphis). 

District  Director  (Los  Angeles). 

Dist  Dir  (Denver). 

Dist  Dir  (Birmingham). 

Dist  Dir  (New  Orleans). 

Dist  Dir  (Phoenix). 

District  Dir  (San  Antonio). 

Dist  Dir  (Chariotte). 

District  Director  (Seattle). 

Distnct  Director  (Cleveland). 

Dist  Dir  (Philadelphia). 

District  Director  (Milwaukee). 

Program  Manager. 

Director  Field  Management  Programs. 

Director  Field  Coordination  Programs. 

Inspector  General. 

Assoc  Managing  Director/Human  Resources  Mgmt. 

Assistant  Bureau  Chief  for  Technology. 
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>osiTiONS  That  Were  Career  Reserved  During  Calendar  Year  1 999— Continued 


Compliance  anc 
Common  Carrie 


Mass  Media  6u  eau 


t/lanagement  Agency: 


Federal  Emergency 

Office  of  the  Dirfector 

Office  of  Financ  al  Management 


Office  of  Humar 
Office  of  Inspec  0 


Mitigation  Direcfjrate 

Response  &  Recovery  Directorate 


Federal 
Federal  Energy 

Ofc  of  Chief  Ac4ountant 


Insurance  Administration  

Reg  jiatory  Commission  (DOE): 


r  Licensing 
Relations  Authority: 


Chjir 


Ofc  of  Hydropowei 
Federal  Labor 
Office  of  the 
Office  of  Member 
Office  of  Memb<  ir 
Federal  Service 
Ofc  of  the  Executive 
Ofc  of  the 


Gene  ral 


Regional  Officei 


Federal  Maritime 
Office  of  the 
Office  of  the 
Office  of  the 


Bureau  of  Tariff  j 
Bureau  of  Administration 
Bureau  of 
Bureau  of  Enforfcement 


Federal  Retirement 
Federal 


Federal  Trade  Com|iiss 
Office  of  the  ln<  pector 
Ofc  of  Executiv  i 


General  Services 

Office  of  Management 


Office  of  the 
Office  of 
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Agency  and  organization 


Information  Bureau 
Bureau  


Resources  Management 
r  General  


Impasses  Panel 

Director  

Counsel  


Cc  amission: 
Be  :retary 


Ge  neral 


Ms  nagi 


Counsel  .. 
ing  Director 


Certification  and  Licensing 

jtration  

Economics  &  Agreement  Analysis 


Thrift  Investment  Board: 
Retiren  ent  Thrift  Investment  Board 


(on: 

General 
Director  


Alministration: 

and  Workplace  Programs 


Ctief 


People  Officer 
Goverftmentwide  Policy  . 


Career  reserved  positions 


Chief  Enforcement  Division. 
Chief,  Competitive  Pricing  Division. 
Chief  Accounting  &  Audits  Division. 
Chief  Audio  Services  Division. 
Chief  Video  Services  Division. 
Chf,  Enforcement  Div. 

Chief  of  Staff. 

Chief  Financial  Officer. 

Deputy  Chief  Financial  Officer. 

Senior  Procurement  Executive 

Director,  Ofc  of  Human  Resources  Management. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Investigations. 

Sr  Policy  Advisor  to  the  Associate  Director. 

Director,  Program  Support  Division. 

Div  Dir,  Human  Services  Support  Division. 

Div  Dir,  Infrastructure  Support  Division. 

Deputy  Administrator. 

Director,  Division  of  Accounting  Systems. 
Director,  Division  of  Gas  and  Oil  Operations. 
Dir,  Div  of  Planning  &  Policy  Development. 
Chief  Accountant  and  Deputy  Director. 
Dir  Div  of  Dam  Safety  &  Inspections. 

Solicitor,  Chief  Counsel. 

Chief  Counsel. 

Chief  Counsel. 

Exec  Director  FSIP. 

Executive  Director. 

Deputy  General  Counsel, 

Director  of  Operations  &  Resources  Management. 

Regional  Director,  Washington,  DC. 

Regional  Director,  Boston. 

Regional  Director,  Atlanta. 

Regional  Director,  Dallas. 

Regional  Director,  Chicago  Illinois. 

Regional  Director,  San  Francisco. 

Regional  Director,  Denver. 

Secretary. 

Dep  Gen  CnsI  for  Reports  Opinions  &  Decisions. 

Dep  Managing  Dir, 

Deputy  Managing  Director. 

Prog  Mgr  (Dir  Bur  of  Tariffs  C&L). 

Dir,  Bureau  of  Administration. 

Prog  Manager  (Dir  Bur  of  E&A  Analysis). 

Deputy  Director  Bureau  of  Enforcement. 

Dir  Bureau  of  Enforcement. 

Director  of  Investments. 

Director  of  Contracts  &  Administration. 

Director  of  Automated  Systems. 

Director  of  Accounting. 

Director  of  Communications. 

Associate  General  Counsel. 

Director  of  the  Office  of  Benefits  &  Investments. 

Inspector  General. 
Deputy  Exec  Dir  for  Management. 
Chief  Information  Officer. 
Deputy  Executive  Director. 

Director  of  Human  Resources. 

Dir  of  Management  Services. 

Chief  Information  Officer. 

Deputy  Associate  Admin  for  Acquisition  Policy. 

Director,  Governmentwide  Information  Systems. 

Deputy  Assoc  Administrator  for  Real  Property. 

Director  of  Intergovernmental  Solutions. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999 — Continued 


Agency  and  organization 


Office  of  Inspector  General 


Office  of  the  Chief  Financial  Officer 


Public  Buildings  Service 


Federal  Technology  Service 


Office  of  the  Chief  Information  Officer 
Federal  Supply  Service  


New  England  Region  

Northeast  &  Caribbean  Region 


Mid-Atlantic  Region 


National  Capital  Region  ... 
Southeast  Sunbelt  Region 


Great  Lakes  Region  

The  Heartland  Region  

Greater  Southwest  Region 


Rocky  Mountain  Region 
Pacific  Rim  Region  


Northwest/Arctic  Region  

Department  of  Health  and  Human  Services: 

Odas  for  Budget  

Odas  for  Finance 


Odas  for  Grants  &  Acquisition  Management 

OAS  for  Planning  and  Evaluation  

OAS  for  Public  Health  and  Science  


Associate  General  Counsel  Divisions 
Office  of  the  Inspector  General 


Career  reserved  positions 


Asst  Inspector  Gen  for  Auditing. 

Deputy  Inspector  General. 

Deputy  Asst  Inspector  General  for  Auditing. 

Counsel  to  the  Inspector  General. 

Asst  Inspector  Gen  for  Investigations. 

Dep  Asst  Inspector  General  for  Investigations. 

Director  of  Finance. 

Director  of  Budget. 

Chief  Financial  Officer. 

Dir  of  Financial  Management  Systems. 

Assistant  Commr  for  Fed  Protective  Service 

Dep  Asst  Commissioner  for  Property  Management. 

Asst  Comm  for  Portfolio  Management. 

Dep  Asst  Comr  for  Special  Projects 

Asst  Comr  for  Property  Acq  &  Realty  Services. 

Asst  Commr  for  Business  Development. 

Assistant  Commr  for  Property  Disposal. 

Assistant  Commissioner  for  Property  Devel. 

Asst  Commissioner  for  Strategic  Innovations 

Asst  Commissioner  for  Financial  &  Info  System. 

Assistant  Commissior>er  for  Business  Performance. 

Assistant  Commissioner  for  Serv  Development. 

Assistant  Reg  Admin  for  Fed  Tech  Service. 

Assistant  Commissioner  for  Service  Delivery. 

Asst  Commr  for  Info  Technology  Integration. 

Assistant  Commissioner  for  Regional  Services. 

Asst  Commissioner  for  SP  &  Business  Dev. 

Asst  Commissioner  for  Acquisition. 

Senior  Executive  Blue  Pages  Project. 

Assistant  Commissioner  for  Information  Security. 

Assistant  Commissioner  for  Sales. 

Assistant  Chief  Information  Officer. 

Assistant  Chief  Information  Officer. 

Asst  Commissioner  for  Acquisition. 

Asst  Comr  for  Transportation  &  Property  Mgt. 

Asst  Comm  for  Bus  Management  &  Martteting. 

Asst  Comm  for  Distribution  Mgt. 

Dep  Asst  Commissioner  for  Acquisition. 

Asst  Chief  Information  Officer. 

Asst  Comm  for  Vehicle  Acquisition  &  Leasing  Svc. 

Asst  Reg  Admr  for  Public  BIdg  Service. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Reg  Admr  for  Federal  Supply  Service. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Regl  Admr  Federal  Supply  Servrce. 

Assistant  Regional  Administration,  PBS,  Nor. 

Asst  Reg  Admr  for  Public  Bids  Servkie 

Asst  Reg  Admr  for  Federal  Supply  &  Services. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Regional  Admin  for  Federal  Tech  Service. 

Asst  Reg  Admr  for  Federal  Supply  Service. 

Asst  Reg  Admr  for  Public  Bids  Service. 

Asst  Regl  Admr  for  Public  Buildings  Services. 

Asst  Reg  Admr  for  Federal  Supply  Service. 

Senior  Advisor. 

Asst  Regional  Administrator,  PBS  Region  10. 

Dir  Div  of  Integrity  &  Organ  Review 

Dep  Asst  Sec,  Finance. 

Dir,  Office  of  Financial  Policy 

Dep  Asst  Secy,  Ogam 

Dept  to  Deputy  Asst  Secry  for  Plann  &  Evaluat. 

Dir  Div  of  Research  Investigations 

Dir  Ofc  of  HIV/AIDS  Policy. 

Dep  Dir  Ofc  of  Management. 

Reg  Health  Administrator. 

Director,  Office  of  Research  Integrity. 

Assoc  Gen  Coun,  Business  &  Adm  Law  Division. 

Dep  Assoc  Gen  CounI,  Bus  &  Adm  Law  Div 

Principal  Dep  Inspector  General. 
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Agency  and  organization 


Career  reserved  positions 


Odig  for  Investic  ations 


Odig  for  Audit  S  jn/ices 


Odig  for  Evaluat  on 
Program  Suppoi  t 


&  Inspections 
Center 


Office  of  Financ 
Office  of  Progra^n 
Health  Care  Fin 
Office  of  tfie 
Center  for 


Management  Service 

Support  

ncing  Administration  .... 

Acijary  (OACT)  

Benefciary  Services  (CBS)  ... 


Center  for 
Office  of  Inform^ti 


Medi(laid  and  State  Operations  (CMSO) 
ion  Services  (OIS)  


Office  of  Financi  i\  f^/lanagement  (OFM) 


Substance  Abusp 
Center  for 


&  Mental  Health  Services  Administration 
Subsfence  Abuse  Prevention  


Center  for  Menti  I  Health  Sen/ices 


ise  3se 


Centers  for  D 
Natl  Institute  for 
National  Center 
Center  for  Veter^ary 
Office  of  Chief 
Office  of  Managi 
Office  of  Regula 


Control  &  Prevention 

Occupational  Safety  &  Health  

or  Chronic  Disease  Prevention  &  HIth  Promotion 

Medicine  

Counsel  

ment  and  Systems 

ory  Affairs  


Center  for  Bioloc  ics  Evaluation  and  Research 


Center  tor  Drug 


Evaluation  and  Research 


Center  for  Devic  ;s  and  Radiological  Health 


Deputy  Inspector  General  for  Mgmt  &  Policy. 

DEO  Inspector  General  for  Legal  Affairs. 

Dep  Insp  Gen  for  Investigations. 

Asst  Insp  General  for  Criminal  Investigations. 

Asst  Insp  Gen  for  Civil  &  Adm  Remedies. 

Asst  Insp  Gen  for  Investigation  P&O. 

Dep  Insp  General  for  Enforcement  &  Compliance. 

Dep  Inspector  General  for  Audit  Services. 

Asst  Insp  Gen  for  Adm  of  C/F  &  Agin  Audits. 

Asst  Inspector  Gen  for  Health  Care  Fin  Audits. 

Asst  Inspector  Gen  for  Audit  Pol  &  Oversight. 

Asst  Insp  Gen  for  Public  Health  Serv  Audits. 

Dep  Insp  Gen  for  Evaluation  &  Inspections. 

Dir  Program  Support  Center. 

Dep  Dir  of  Operations. 

Director,  Financial  Management  Service. 

Dir  Ofc  of  Financial  Management. 

Director,  Ofc  of  Internal  Customer  Suupport. 

Dir,  Ofc  of  the  Actuary  (Chief  Actuary). 

Deputy  Director,  Center  for  Beneficiary  Services  (Medicare  Contractor 

Mgmt). 
Director,  Ofc  of  Medicare  &  Medicaid  Cost  Est. 
Director,  Office  of  Information  Services  (Chief  Information  Officer) 
Dep  Dir  Ofc  of  Info  Services. 
Deputy  Director,  Ofc  of  Financial  Management. 
Dep  Dir  Ofc  Financial  Management. 
Dir  Program  Integrity  Group. 
Dir  Financial  Services  Group. 
Assoc  Admin  for  Policy  &  Prog  Coordinator. 
Director,  Division  of  Workplace  Programs 
Dir,  Div  of  State  &  Community  Systems  Dev. 
Director  Center  for  Mental  Health  Services 
Dir  Div  of  State  &  &  Community  Systems  Develop. 
Director,  Financial  Management  Office. 
Assoc  Director  for  Management  &  Operations. 
Director,  Office  on  Smoking  and  Health. 
Director,  Office  of  Surveillance. 
Deputy  Chief  Counsel  for  Program  Review. 
Director,  Office  of  Financial  Mgmt. 
Assoc  Comr  for  Regulatory  Affairs. 
Dep  Assoc  Comr  for  Regulatory  Affairs. 
Regl  Food  &  Drug  Director,  NE  Region. 
Regl  Food  &  Drug  Director,  Mid-Atlantic  Region. 
Regl  Food  &  Drug  Director,  Southeast  Region. 
Regl  Food  &  Drug  Director,  Southwest  Region. 
Regl  Food  &  Drug  Director,  Pacific  Region. 
Dir  Ofc  of  Criminal  Investigations. 
Dir  Div  of  Biostatistics  &  Epidememiology. 
Dir  Ofc  of  Therapeutics  Research  &  Review. 
Dir  Ofc  of  Blood  Research  &  Review. 
Dir  Ofc  of  Sys  &  Management. 
Director,  Office  of  Compliance  and  Biologies  Quality. 
Special  Advisor. 

Dir,  Center  for  Drug  Evaluation  &  Research. 
Director,  Office  of  Management. 
Assoc  Dir  for  Med  Pol  Dir  Ofc  of  Drug  Eval  I. 
Dir,  Div  of  Neuropharmacological  Drug  Prod. 
Dir,  Div  of  Midical  Imaging  S&D  Products. 
Director,  Office  of  Generic  Drugs. 
Associate  Director  for  Drug  Monograph. 
Dir,  Office  of  Epidemiology  &  Biostatistics. 
Dep  Dir,  Ofc  of  Epidemiology  &  Biostatistics. 
Director,  Office  of  Compliance. 

Dir,  Div  of  Scientific  Investigations.  ==* 

Director,  Division  of  Biopharmacentics. 
Dep  Ctr  for  Pharmaceutical  Science. 
Senior  Advisor  for  Policy. 
Deputy  for  Scientific  &  Medical  Affairs. 
Dir  Ofc  of  Drug  Evaluation  V. 
Dir  Office  of  Device  Evaluation. 
Dir,  Division  of  Cardiovascular  Devices. 
Dir,  Div  of  General  &  Restorative  Devices. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Center  for  Food  Safety  and  Applied  Nutrition 


Natl  Heart,  Lung,  &  Blood  Institute 


Intramural  Researcti 


National  Cancer  Institute 


Division  of  Cancer  Biology,  Diagnosis  and  Centers 


Career  reserved  positions 


Center  for  Veterinary  Medicine  

National  Center  for  Toxicological  Research  . 
Health  Resources  &  Services  Administration 

Bureau  of  Health  Resources  Development  . 
Office  of  the  Director  


Division  of  Cancer  Etiology  

Division  of  Cancer  Prevention  &  Control  

Division  of  Extramural  Activities 

Division  of  Cancer  Treatment  

Natl  Institute  of  Diabetes  &  Digestive  &  Kidney  Dis 


Dir,  Office  of  Compliance 

Dir,  Office  of  Science  and  Technology. 

Dir,  Div  of  Reproductive  Abdominal  Ear  Throat. 

Director,  Office  of  Seafood 

Dir  Ofc  of  Premarket  Approval. 

Dir  Ofc  of  Field  Programs. 

Dir,  Ofc  of  Plant  &  Diary  Foods  &  Beverages. 

Director,  Office  of  Food  Labeling. 

Dir,  Ofc  of  Pol,  P&S  Initiatives. 

Director,  Office  of  Science 

Dir,  Ofc  of  New  Animal  Drug  Evaluation 

Director,  Div  of  Biometry. 

Director,  Office  of  Special  Programs 

Director,  Office  of  Science  and  Epidemiology. 

Dep  Dir,  Bureau  of  Health  Resources  Dev. 

Director,  Div  of  Financial  Management. 

Director,  Division  of  Contracts  &  Grants. 

Associate  Director  for  Extramural  Affairs. 

Associate  Director  for  Disease  Prevention. 

Dir,  Ofc  of  Medical  Applications  of  Research. 

Associate  Director  for  Administration. 

Director,  Office  of  Policy  for  Extramural  Research  Administration. 

Assistant  Director  for  Financial  Management. 

Senior  Advisor  for  Policy 

Chief  Operating  Officer 

Director,  Office  of  Reports  and  Analysis. 

Dir  Div  of  Lung  Diseases. 

Dir,  Div  of  Blood  Diseases  &  Resources. 

Director,  Division  of  Extramural  Affairs. 

Assoc  Dir  for  International  Programs. 

Dir  Ofc  of  Biostatics  Research. 

Dep  Dir  Div  of  Heart  Vascular  Diseases. 

Dep  Dir  Div  of  Epidem  &  Clinical  Application. 

Director,  Epidemiology  and  Biometry  Program. 

Director,  National  Center  for  Sleep  Disorders. 

Chf  Lab  of  Biochemical  Genetics 

Chf  Lab  of  Biochemistry. 

Chief  Lab  of  Biophysical  Chemistry. 

Chief  Macromolecules  Section. 

Chf,  Intermediary  M  &  B  Section. 

Chf,  Lab  of  Kidney  &  Electrolyte  Metabolism. 

Chief  Lab  of  Cardiac  Energetics. 

Chief,  Metabolic  Regulation  Section. 

Assoc  Dir  for  Intramural  Management 

Assoc  Director  for  Extramural  Management. 

Associate  Director,  Cancer  Diagnosis  Program. 

Chief  Financial  Officer. 

Associate  Director,  Referral  Review  and  Program  Coordination 

Deputy  Director  for  Administrative  Operations. 

Chf,  Microbial  G  &  B  Section,  Lab  of  Biochem. 

Chief,  Lab  of  Biochem  Intramural  Res  Prog. 

Assoc  Dir,  Extramural  Research  Program. 

Dep  Dir,  Div  of  Cancer  Biology  Diag  &  Centers. 

Chief  Dermatology  Br,  Intramural  Res  Prog. 

Chief,  Cell  Mediated  Immunity  Section. 

Chief,  Lab  of  Tumor  &  Biol  Immunology,  IRP. 

Dir,  Div  of  Cancer  Biology  Diagnosis  &  Ctrs. 

Assoc  Dir,  Ctrs  Training  &  Resources  Prog. 

Chief  Lab  of  Biology. 

Chief  Laboratory  of  Molecular  Carcinogenesis. 

Chf  Lab  of  Experimental  Pathology 

Dir,  Div  of  Cancer  Etiology. 

Dep  Dir,  Div  of  Cancer  Prevention  &  Control. 

Associate  Dir,  Surveillance  Program.  DCPC. 

Assoc  Dir,  Early  D  &  C  Oncology  Program. 

Dir,  Div  of  Extramural  Activities 

Deputy  Dir,  Div  of  Extramural  Activities. 

Chf-Radiation  Oncology  Br 

Assoc  Dir,Cancer  Therapy  Evaluation  Program. 

Dir  Div  Kidney  Urologic  &  Hematologic  Diseases. 

Dir  Division  of  Extramural  Activities. 

Chf,  Lab  of  Molecular  &  Cellular  Biology. 
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Agency  and  organization 


Career  reserved  positions 


Intramural  Rese  irch 


Natl  Inst  of  Arth 
National  Library 


&  Musculoskeletal  &  Skin  Diseases 
of  Medicine  


Natl  Inst  of  Aller  )y  &  Infectious  Diseases 


Natl  Inst  on  Agir  g 


Natl  Inst  of  Chik 


Health  &  Human  Development 


Natl  Inst  of  Deni  3l  Research 


Natl  Inst  of  Envi  onmental  Health  Sciences 


Dep  Dir  for  Management  &  Operations. 

Associate  Director  for  Management  and  Operations. 

Chief  Section  on  Biochemical  Mechanisms. 

Chf  Sect  on  Metabolic  Enzymes. 

Chf  Sect  on  Physical  Chemistry. 

Chief,  Section  on  Molecular  Structure. 

Chief  Theoretical  Biophysics  Section. 

Chief,  Laboratory  of  Bio-Organic  Chemstry. 

Chief  Oxidation  Mechanisms  Section  L  B  C 

Chief  Laboratory  of  Biochemistry  &  Metabolism. 

Clinical  Dir  &  Chief,  Kidney  Disease  Section. 

Chief,  Section  on  Molecular  Biophysics. 

Chf,  Sec  Carbohydrates  Lab  of  Chemistry/NIDDK. 

Chief,  Laboratory  of  Neuroscience,  NIDDK. 

Chf,  Latwratory  of  Medicinal  Chemistry. 

Chief,  Morphogenesis  Section. 

Director,  Extramural  Program 

Deputy  Dir. 

Dep  Dir,  Natl  Lib  of  Medicine. 

Dep  Dir  for  Res  and  Education. 

Associate  Director  for  Library  Operations. 

Assoc  Dir  for  Extramural  Programs. 

Dir,  LHNC  for  Biomedical  Commun. 

Dep  Dir  Lister  Hill  Natl  Ctr  for  Biomed  Comms. 

Director,  Information  Systems. 

Dir  Natl  Ctr  tor  Biotech  Info. 

Assoc  Dir  for  Health  &  Info  Prog  Development. 

Associate  Director  for  Administrative  Management. 

Dir,  Div  of  Allergy/lmmunology/Transplantatn. 

Chf,  Lab  of  Parasitic  Diseases. 

Dir,  Div  of  Microbiology/Infectious  Diseases. 

Chief,  Lab  of  Immunogenetics. 

Dir,  Div  of  Extramural  Activities. 

Ch,  Lab  of  Microbial  Structure  and  Function. 

Chief  Lab  of  Molecular  Microbiology. 

Dir,  Div  Acquired  Immunideficiency  Syndrome. 

Chief,  Biological  Resources  Branch. 

Head,  Lymphocyte  Biology  Section. 

Chief,  Laboratory  of  Infectious  Diseases. 

Dep  Dir  Div  of  Acquired  Immunodeficiency. 

Head  Epidemiology  Section. 

Chief,  Laboratory  of  Malaria  Research. 

Dir  Div  Intramural  Research. 

Dep  Chief  Lab  of  Imm  &  Head  Lymp  Biol  Section. 

Scientific  Director  Gerontology  Rsch  Cntr. 

Clin  Director  and  Chief  Clin  Physiology  Br. 

Associate  Dir  for  Behavioral  Sciences  Res. 

Assoc  Dir  Biology  of  Aging  Program. 

Assoc  Dir,  Office  of  Extramural  Affairs. 

Assoc  Dir,  Epidemi,  Demo,  &  Biometry  Program. 

Assoc  Dir,  Ofc  of  PInng,  A  &  I  Activities. 

Assoc  Dir  Neurosci  &  Neuropsych  of  Aging  Prog. 

Associate  Director  for  Administration. 

Chief,  Laboratory  of  Molecular  Genetics. 

Chf,  Endocrinology  &  Reproduction  Research  Br 

Director  Ctr  Forres  for  Mothers  &  Children 

Director  Cntr  for  Population  Research. 

Chief,  Section  on  Growth  Factors. 

Assoc  Dir  for  Prevention  Research. 

Chief  Laboratory  of  Mamalian  Genes  &  Develop. 

Chief,  Section  on  Molecular  Endocrinology. 

Chief  Section  Neuroendocrinology. 

Chief  Section  on  Microbial  Genetics. 

Chief,  Laboratory  of  Comparative  Ethology. 

Associate  Director  for  Administration. 

Dir,  Natl  Center  for  Medical  Rehab  Research. 

Chief,  Laboratory  of  Immunology 

Dir,  Extramural  Program 

Associate  Director  for  Management. 

Chf  Lab  of  Pulmonary  Pathobiology. 

Head  Mutagenesis  Section. 

Head  Mammalian  Mutagenesis  Section. 
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Agency  and  organization 


Natl  Inst  of  General  Medical  Sciences 


Natl  Inst  of  Neurological  Disorders  and  Stroke 


Intramural  Research 


National  Institute  on  Drug  Abuse 


National  Institute  of  Mental  Health 


Career  reserved  positions 


Natl  Eye  Institute  

Natl  Inst  on  Deafness  &  Other  Communication  Disorders 

NIH  Clinical  Center 

Division  of  Computer  Research  &  Tech  

John  E  Fogarty  IntI  Center 

National  Center  for  Research  Resources  

Division  of  Research  Grants  

National  Center  for  Nursing  Research 

National  Center  for  Human  Genome  Research 


Senior  Scientific  Advisory. 
Associate  Director  for  Management 
Chief  Lab  of  Molecular  Carcinogenesis. 
Dir  Natl  Inst  of  Environmental  Health  Science. 
Dir  Environmental  Toxicology  Program. 
Dir  Genetics  Program. 
Assoc  Dir  for  Program  Activities 

Director,  Division  of  Pharamcology,  Physiology,  and  Biological  Chem- 
istry. 
Dir  Bio  Phys  Sciences  Program  Branch. 
Dep  Dir  Natl  Institute  of  General  Med  Sci. 
Dir,  Minority  Opportunities  in  Res  Prog  Br. 
Associate  Director  for  Administration  and  Operations. 
Dir,  Div  of  Fundamental  Neurosciences. 
Associate  Director  for  Administration. 
Dir,  Basic  Neurosd  Prog/Chf/Lab  ot  Neurochem 
Chf,  Lab  of  Molecular  &  Cellular  Neurobiology. 
Chief  Lab  of  Central  Nervous  System  Studies 
Chf,  Dev  &  Metabolic  Neurology  Branch. 
Deputy  Chief,  Lab  of  Central  Nervous  Sys  Stud. 
Chief,  Neuroimaging  Branch. 
Chief,  Laboratory  of  Neurobiology. 
Chief,  Laboratory  of  Neura  Control. 
Chief  Brain  Structural  Platicity  Section. 
Chief  Stroke  Branch. 

Chief  Laboratory  of  Retinal  Cell  &  Mol  Biolog 
Chief,  Lab  of  Molecular  &  Dev.  Biology 
Chief,  Laboratory  of  Sensorimotor  Research. 
Director,  Division  of  Human  Communication 
Chief  Laboratory  of  Cellular  Biology 
Associate  Director  for  Administration 
Director,  Division  of  Extramural  Research. 
Associate  Director  for  Planning 
Assoc  Chf,  Position  Emission  T&R 
Deputy  Director  for  Magament  and  Operations. 
Chief,  Computer  Center  Branch 
Deputy  Director 

Assoc  Dir  Ofc  of  Computing  Resources  Services. 
Assoc  Dir  for  Int'l  Advance  Studies 
Dir,  Natl  Center  for  Research  Resources 
Dir,  Gen  Clinical  Res  Ctr  for  Res  Resources 
Dep  Dir,  Natl  Center  for  Research  Resources. 
Associate  Director  for  Referral  and  Review 
Assoc  Dir  for  Statistics  &  Analysis 
Director,  Division  of  Physiological  Systems 
Director,  Division  of  Clinical  &  Population-Based  Studies. 
Director  National  Cntr  for  Nursing  Research. 
Deputy  Director. 

Dir  Div  of  Intramural  Res  Natl  Ctr  H  G  R 
Chief  Diag  Devel  Br  Natl  Ctr  Human  Gen  Res 
Chf,  Lab  of  Genetic  Dis  Res  Natl  Ctr  for  HGR 
Associate  Director  for  Management 
Assoc  Dir  for  Planning  &  Resources  Management. 
Dir,  Office  of  Extramural  Program  Review. 
Director  Division  of  Clinical  Research. 
Dir,  Medications  Development  Division. 
Chief,  Neuroscience  Research  Branch 
Associate  Director  for  Clinical  Neuroscience  &  Medkal  Affs. 
Division  of  Treatment  Research  &  Development. 
Dep  Dir,  National  Institute  of  Mental  Health. 
Associate  Director  for  Special  Populations. 
Associate  Director  for  Prevention. 
Exec  Otcr,  Natl  Institute  of  Mental  Health. 
Dir,  Ofc  of  Legislative  Analysis  &  Coord. 
Dir,  Div  of  Neuroscience  &  Behavioral  Sci. 
Chief,  Neuropsychiatry  Branch. 
Chief,  Child  Psychiatry  Branch. 
Chief,  Biological  Psychiatry  Branch. 
Chief,  Laboratory  of  Clinical  Science. 
Chief,  Section  on  Histopharmacology. 
Director,  Office  on  Aids 
Director,  Division  of  Mental  Disorders,  Behavkjral  Research  and  Aids. 
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Agency  and  organization 


Career  reserved  positions 


National  Institute 


on  Alcohol  Abuse  &  Alcoholism 


Agency  tor 
Department  of  Housirjg 
Office  of  the 
Office  of  the 


Healthcare  Research  and  Quality 
and  Urban  Development: 

Gerjeral  Counsel  

Inspector  General 


Office  of  the  Chi<  f  Financial  Officer 


Office  of  the  Chk  f 
Departmental  Enjorcement 


Procurement  Officer 
Center  


Departmental  Refal  Estate  Assessment  Center 
Assistant  Secrets  ry  for  Administration 


Assistant  Secy  fc  r  Housing 


Asst  Secy  for  Fai  •  Housing  and  Equal  Opportunity. 


Office  of  Departrrjental 
Asst  Secy  for  Coinmunity 


Equal  Employment  Opportunity 
Planning  and  Development  .. 


Govemment  Nati-  )nal  Mortgage  Association 


Asst  Secy  for  Pul  die  and  Indian  Housing 


Department  of  Intenoi ; 

Office  of  the  Insp  jctor  General 


Office  of  Special 
Office  of  the  Soli( 


Trustee  for  American  Indians 
iter 


Assistant  Secrete  ry — Policy,  Management  and  Budget 


Director,  Division  of  Services  and  Intervention  Research. 

Dir,  Natl  Institute  on  Alcohol  A&A 

Director,  Division  of  Basic  Research. 

Dir  Ctr  for  Outcomes  &  Effectiveness  Research. 

Assoc  Gen  Coun  for  Program  Enforcement. 

Asst  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Audit 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Management  &  Pol. 

Deputy  Asst  Inspector  Gen  for  Audit  Operation. 

Dep  Asst  Inspector  Gen  for  P&O. 

Dep  Asst  Inspector  General  for  Investigation. 

Counsel  to  the  Inspector  General. 

Assistant  Chief  Financial  Officer  for  Budget. 

Assoc  Dep  Chief  Financial  Officer  for  Account. 

Dep  Chief  Financial  Officer  tor  Accounting. 

Dep  Chief  Financial  Officer  for  Finance. 

Deputy  Chief  Financial  Officer, 

Director,  Office  of  Procurement  &  Contracts 

Senior  Advisor  for  Procurement  Planning  and  Program  Liaison. 

Chief  Counsel 

Deputy  Director,  Departmental  Enforcement  Center 

Associate  Director. 

Deputy  Director  for  Finance. 

Deputy  Director,  Office  of  Human  Resources 

Special  Advisor/Comptroller. 

Director  Office  of  Financial  Services. 

Dir  Ofc  of  Multitamily  Asset  Management  Dispo. 

Housing/Fed  Housing  Adm  Comptroller. 

Dir  of  Multifamily  Housing  Development. 

Housing — FHA  Deputy  Comptroller. 

Program  Systems  Project  Officer. 

Director,  Office  of  Investigations. 

Dir,  Ofc  of  Fair  Housing  l&V  Programs. 

Director,  Office  of  Enforcement. 

Director,  Office  of  Programs. 

Dep  Dir  Ofc  of  Equal  Employment  Opportunity. 

Dir,  Ofc  of  Departmental  Equal  Employ  Opport. 

Director,  Office  of  Economic  Development. 

Director,  Ofc  of  Community  Viability. 

Comptroller. 

Deputy  Assistant  Secretary  for  Special  Needs  Programs. 

Vice  President  for  Finance. 

Vice  President,  Ofc  of  Pol,  P&R  Management. 

Vice  President  Ofc  of  Customer  Service. 

VP  Office  of  Multifamily  Programs. 

Gen  Dep  Asst  Secy  for  Public  &  Indian  Housing. 

Public  &  Indian  Housing-Comp'-oller. 

Dep  Asst  Secry  for  Public  &  Asst  Housing  Oper. 

Deputy  Public  &  Indian  Housing  Comptroller. 

Dir,  Ofc  of  Public  Housing  Partnership. 

Director  Office  of  Troubled  Agency  Recovery. 

Assistant  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Management  and  Policy. 

Assistnat  Inspector  Genral  for  Strategic  Initiatives. 

General  Counsel. 

Deputy  Asst  Inspector  General  for  Audits. 

Special  Assistant  (Special  Projects  Officer). 

Deputy  Assoc  Solicitor,  General  Law. 

Asst  Solicitor  Bureau  of  Parks  and  Recreation. 

Deputy  Associate  Solicitor — Mineral  Resources. 

Associate  Solicitor  for  Administration. 

Dep  Assoc  Solicitor  Land  &  Water  Resources. 

Dep  Associate  Solicitor— Indian  Affairs. 

Asst  Dir  for  Economics. 

Manager,  Science  and  Engineering. 

Natural  Resource  Damage  Assessment  Prog  Mgr. 

Dir,  Ofc  of  Fin  Mgmt  &  Dep  Chf  Fin  Officer. 

Chief  Div  of  Budget  &  Program  Review. 
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Agency  and  organization 


National  Park  Service 
Field  Offices  


Field  Offices  

Field  Offices  

Field  Offices  

U.S.  Geological  Survey 


National  Mapping  Division 


Field  Offices 


Water  Resources  Division 


Field  Offices 


Geologic  Division 


Biological  Resources  Division 


Field  Offices 


Bureau  of  Land  Management 


Office  of  Surface  Mining 


Minerals  Management  Service 


Field  Offices 


Career  reserved  positions 


Bureau  of  Indian  Affairs  

Department  of  Justice: 

Office  of  the  Attorney  General 

Ofc  of  the  Legal  Counsel  

Office  of  the  Inspector  General 


Chief  Div  of  Budget  Admin. 

Deputy  Agency  Ethics  Staff  Officer. 

Park  Manager — Grand  Canyon 

Park  Manager— Yosemite  (Superintendent). 

Park  Manager  Everglades. 

Park  Manager— Yellowstone  (Superintendent). 

Asst  Dir,  Design  &  Construction  (Mgr,  Dsc). 

Park  Manager— Independence  Natl  Historic  Park 

Executive  Dir  Regional  Ecosystem  Office. 

Research  Director. 

Director,  Technkal  Services  Center. 

Spec  Asst  to  the  Dir,  Reclamation  Serv  Center. 

Project  Manager/Arizona  Projects  Office. 

Director,  Management  Services  Offk». 

Assoc  Chief  Geologist  for  Operations. 

Associate  Chief  Geokjgist  for  Science. 

Regional  Geologist  Western  Region 

Regional  Geologist,  Eastem  Region 

Regk>nal  Chief  Biotogist,  Eastem  Region. 

Chief,  National  Mapping  Division. 

Assoc  Chief  Programs  &  Finances. 

Associate  Chief  for  Operations 

Chief,  EROS  Data  Center. 

Chief  Mid-Continent  Mapping  Center. 

Chief  Rocky  Mountain  Mapping  Center. 

Chief  Mapping  Applications. 

Chief  Hydrologist. 

Assoc  Chief  Hydrologist. 

Asst  Chief  Hydrologist  for  Operations. 

Chief,  Natl  Water  Quality  Assessment  (NAWQA). 

Asst  Chief  Hydrologist  for  Tech  Support. 

Asst  Chief  Hydrologist  for  Water  Information. 

Chf,  Ofc  of  Hydrologtc  Research. 

Chf,  National  Water  Data  Exchange  Program. 

Regional  Hydrologist  Central  Region. 

Regl  Hydrologist  Southeastem  Region. 

Regional  Hydrologist,  Westem  Regk)n 

Regional  Hydrologist,  Norlheastem  Region. 

Chief  Geologist. 

Chief,  Ofc  of  Scientific  Publk^atkxis. 

Assoc  Chf  Geologist. 

Chf  Ofc  of  Mineral  Resources. 

Assistant  Chief  Geologist  for  Programs. 

Asst  Dir,  Budget  and  Administratkjn. 

Associate  Chief  Biologist  for  Operations. 

Asst  Dir  for  Information  &  Technology  Service. 

Spec  Asst  to  the  Reg  Dir  Research  &  Develop. 

Assistant  Director  for  Inventory  &  Monitoring. 

Director  National  IRM/Center. 

Intemational  Tech  Asst  Program  Manager. 

Helium  Program  Administrator. 

Regional  Director. 

Regional  Director. 

Regional  Director. 

Associate  Dir  for  Policy  and  Mgmt  Improvement. 

Assistant  Assoc  Dir  for  Offshore  Minerals  Mgt. 

Special  Assistant  to  the  Director. 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 

Regional  Director,  Alaska  OCS  Region 

Regional  Director,  Pacific  OCS  Region. 

Dir  Program  Reengineering  Offrce 

Dep  Assoc  Dir  for  Audit 

Dep  Assoc  Dir  for  Valuation  &  Operations. 

Deputy  Assoc  Director  for  Administration. 

Deputy  Assoc  Dir  for  Royalty  Mgmt 

Deputy  Director,  Office  of  Indian  Education  Programs. 

Counsel  on  Professional  Responsibility. 

Dep  Counsel  on  Professkinal  Responsibility. 

Special  Counsel. 

Special  Counsel. 

Asst  Inspector  General  for  Inspections 
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Career  reserved  positions 


Office  of  the  Dep  uty  Attorney  General 


Justice  Managen  ent  Division 


Office  of  the  Con  roller 


Office  of  Human 
Office  of  Info  & 
Executive  Office 


Resources  and  Administration 

Admin  Services  

or  Immigration  Review  


Antitrust  Division 


Office  of  Litigatio  i 
Civil  Division  .. 


Commercial  Litigj  ition  Branch 


Federal  Program^  Branch 
Torts  Branch  .. 


Civil  Rights  Division 
Environment  and 
Office  of  Environifiental 


Natural  Resources  Division 
Resources  , 


Assistant  Inspector  General  for  Audit. 

Assistant  Inspector  General  for  Investigation. 

Asst  Inspector  Gen  for  Management  &  Planning. 

Deputy  Inspector  General. 

General  Counsel. 

Dir,  Special  Investigational  Review. 

Director,  Office  of  Legal  Education. 

Director,  Professional  Responsibility  Advisory  Office. 

Correctional  Prog  Ofcr/Sr  Dep  Asst  Dir  Prd. 

Asst  Attorney  General  for  Administration. 

Deputy  Asst  Attomey  General. 

Dir,  Security  &  Emergency  PInng  Staff. 

Dep  Asst  Attomey  Gen  Human  Res/Admin. 

Dir  Library  Staff. 

Dir,  Facilities  and  Administrative  Svc  Staff. 

Dir  Telecommunications  Services  Staff. 

Director  Management  and  Planning  Staff. 

Director,  Budget  Staff. 

Senior  Policy  Advisory. 

Dep  Asst  Attorney  General,  Info  Res  Mgt. 

Dir  Procurement  Sen/ices  Staff. 

Dir,  Systems  Technology  Staff. 

General  Counsel. 

Dir,  Equal  Employment  Opportunity  Staff. 

Senior  Counsel. 

Director,  Department  Ethics  Office. 

Deputy  Director,  Budget  Staff. 

Dir  Finance  Staff. 

Dep  Asst  Attorney  General;  Controller. 

Director,  Debt  Collection  Management  Staff. 

Asst  Dir,  Management  &  Planning  Staff. 

Director  Personnel  Staff. 

Director,  Ofc  of  Atty  Pers  Mgmt. 

Director,  Computer  Services  Staff. 

Director,  Infomiation  Mgmt  &  Security  Staff. 

Chief  Immigration  Judge. 

Assistant  to  the  Director. 

Chairman,  Board  of  Immigration  Appeals. 

General  Counsel. 

Attomey-Examiner  (Immigration). 

Chief  Admin  Hearing  Officer. 

Senior  Litigator. 

Executive  Officer. 

Chief  Computers  and  Finance  Section. 

Senior  Litigator. 

Senior  Litigator,  Atlanta  Field  Office. 

Deputy  Chief,  Litigation  II  Section. 

Dep  Dir  of  Operations. 

Chief,  Competition  Policy  Section. 

Director  of  Management  Programs. 

Deputy  Director,  Commercial  Litigation  Branch. 

Appellate  Litigation  Counsel. 

Deputy  Director,  Tobacco  Litigation  Team. 

Deputy  Director,  Appellate  Staff. 

Spec  Litigation  Counsel  (Foreign  Litigation). 

Spec  Litigation  Coun,  C/L  Branch. 

Deputy  Branch  Director/Commercial  Litigation. 

Deputy  Branch  Dir  Civil  Frauds. 

Deputy  Branch  Director. 

Special  Litigation  Counsel  (Federal  Programs). 

Deputy  Branch  Director. 

Spec  Litigation  Counsel. 

Spec  Litigation  Counsel. 

Deputy  Branch  Director. 

Deputy  Branch  Director. 

Deputy  Branch  Director. 

Director  Office  of  Consumer  Litigation. 

Special  Litigation  Counsel. 

Executive  Officer. 

Senior  Litigation  Coun  Attorney-Examiner. 

Dep  Chf,  Environmental  Enforcement  Section. 

Principal  Deputy  Chief  Environ  Enforce  Sec. 
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Agency  and  organization 

Tax  Division 

Deputy  Assistant  Attorney  General — I  

Immigration  and  Naturalization  Service  


Career  reserved  positions 


Associate  Commissioner  tor  Examinations 

Associate  Commissioner  for  Enforcement 

Executive  Associate  Commissioner  for  Management 
Regional  Offices — INS  

Ofc  of  the  Associate  Attomey  General  

Executive  Ofc  for  U.S.  Attorneys  

Criminal  Division 


Ofc  of  Senior  Counsels  

Ofc  of  Deputy  Asst  Attomey  General  I 
Ofc  of  Deputy  Asst  Attomey  General  II 

Federal  Bureau  of  Prisons  


Chief  Civil  Trial  Section  Southwestern  Region. 

Executive  Officer 

Special  Litigation  Counsel. 

Sr  Trial  Attomey. 

Special  Litigation  Counsel. 

Spec  Litigation  Counsel. 

Asst  Commissioner  for  Detention  &  Deportation. 

Asst  Commissioner  for  Adjudication  &  Natural 

Assistant  Commissioner  for  Border  Patrol. 

Director  of  Internal  Audit. 

Director  of  Security. 

Asst  Comr,  Budget 

Regional  Director  Central  Region. 

Asst  Commissioner  Administration. 

Chief  Patrol  Agent. 

District  Director. 

Chief  Patrol  Agent. 

District  Dir,  Western  Reg,  Phoenix  District. 

Asst  Commissioner  Data  Systems. 

Deputy  General  Counsel. 

Chief  Patrol  Agent,  El  Paso,  TX. 

Asst  Comm  for  Inspections. 

Assistant  Commissioner  for  Investigations. 

Assistant  Comr,  Human  Resources  &  Development. 

District  Director  Newark  District. 

District  Director,  Newark,  District. 

Executive  Officer  (Principal  Assoc  Director). 

Deputy  Director  for  Support  Services 

Dir  Ofc  of  Mgnt  Information  Systems  Support. 

Dir,  Office  of  Administration  &  Review 

Dep  Dir  for  Operations. 

Deputy  Director,  Financial  Management  Staff. 

Senior  Counsel  to  the  Assistant  Attomey  General. 

Deputy  Chief,  Fraud  Section. 

Dir  Ofc  of  Asset  Forfeiture. 

Senior  Appellate  Counsel. 

Senior  Counsel. 

Executive  Officer. 

Dir  IntI  Criminal  Invest  Train  Asst  Program 

Chief,  General  Litigation  &  Legal  Advice  Sect. 

Senior  Counsel  for  Natl  Security  Matters. 

Dep  Chief  Terrorism  &  Violent  Crime  Section. 

Chf  of  International  Training  &  Dev  Programs. 

Senior  Counsel  to  the  Assistant  Attomey  General. 

Sr  Counsel  for  Litigation. 

Counsel  to  the  Office  Fraud  Section. 

Chf  Public  Integrity  Section. 

Deputy  Chief  Public  Integrity  Section. 

Asst  Dir  for  Planning  and  Development 

General  Counsel. 

Assoc  Commr,  Fed  Prisons  Industries,  Unicor. 

Dep  Assoc  Commr  Fed  Prison  Industries. 

Warden  Ft  Worth  Texas. 

Warden  Marianna  FL. 

Asst  Director  for  Human  Res  Mgmt 

(Warden)  Miami,  FL. 

Senior  Deputy  Asst  Dir  Health  Services  Div. 

Regional  Director  Mid  Atlantic  Division 

Asst  Dir.,  Community  Corrections  &  Detention. 

Asst  Dir,  Info,  Pol,  &  Public  Afrs  Div. 

Gen  Counsel,  Fed  Prison  Industries  (Unicor) 

Warden,  Allenwood,  Pennsylvania. 

Sr  Mgt  Counsel,  (Federal  Bureau  of  Prisons). 

(Warden)  Fort  Dix,  NJ 

(Warden)  FCC,  Floren,  CO. 

Correctional  Inst  Admr  (ARD)  SCR.  Dallas,  TX. 

Corrt  Inst  Admr  (SDAD),  CC  &  D  Div,  Wash,  DC. 

Warden,  USP,  Florence.  CO. 

CIA  (Warden)  Fed  Medical  Center,  Carswell,  TX. 

CIA  (Warden)  U.S.  Penitentiary,  Allenwood,  PA. 

(Warden)  FTC.  Oklahoma,  OK. 

Senior  Dep  Asst  Dir  (Administration). 
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Office  of  Correclonal  Program 
Northeast  Regiofi 


Soufheast  Regie  n 


North  Central  R(  gion 


South  Central  Rfegion 
Western  Region  . 


Ofc  of  Justice  P 


Ofc  of  Juvenile 
Bureau  of  Justi 
U.S.  Marshals  : 


Department  of  Laboi 

Office  of  the  Se^  iretary  

Ofc  of  the  Inspe  :tor  General 


Office  of  the  So  icitor 


Agency  and  organization 


ograms 


ustice  and  Deliquency  Prevention 

;  Statistics  

srvice 


Career  reserved  positions 


CIA  (Warden)  Fed  CortI  Inst/EI  Reno,  OK. 

CIA  (Warden)  Fed  Medical  Center/Miami,  FL. 

Correctional  Prog  Offcr/Sr  Dep  Regl  Dir. 

Correctional  Inst  Admr  (Warden)  FCI. 

Correctional  Program  Officer. 

Correctional  Prog  Officer  (WFCI,  Estill,  SC). 

Correctional  Prog  Officer  (Warden  Fed  CI,  SC). 

Correctional  Institution  Admin  (W,  FMC,  FTC,  MA). 

Correctional  Institution  Administrator. 

Correctional  Institution  Admr  (Warden). 

Correction  Institution  Administrator  (Warden,  U.S.  Penitentiary,  Beau- 
mont, TX). 

Correctional  Program  Officer  (Assistant  Director). 

Deputy  Assistant  Director. 

Correctional  Program  Officer. 

Asst  Dir  Correctional  Program  Div. 

Regional  Director,  Northeast  Region. 

Warden,  Lewisburg,  PA. 

Warden,  McKean,  PA. 

(Warden),  Oakdale,  LA. 

Correctional  Institution  Admr  (Warden). 

Warden. 

Regional  Director,  Southeast  Region. 

Warden  Atlanta. 

Warden,  Lexington,  Kentucky. 

Warden,  Butner,  North  Carolina. 

Regional  Director,  North  Central  Region. 

Warden,  Leavenworth,  Kansas. 

Warden,  Springfield,  MO. 

Warden,  Marion,  IL. 

Warden,  Terre  Haute,  IN. 

Correctional  Institution  Admr. 

Regional  Director,  South  Central  Region. 

Warden,  El  Reno,  Okla. 

Regional  Director,  Western  Region. 

Warden,  Lompoc,  CA. 

Warden,  Phoenix,  AZ. 

Warden  Federal  Correctional  Institution. 

Correctional  Institution  Admr  (Warden). 

Director  of  Administration. 

Dep  Director,  National  Institute  of  Justice. 

General  Counsel. 

Comptroller. 

Deputy  Director,  Office  for  Victims  of  Crime  (Policy  and  International 
Programs). 

Deputy  Administrator,  Office  Discretionary  Grants. 

Supervisory  Statistician. 

Assistant  Director  for  Human  Resources. 

Assoc  Director  for  Operational  Support. 

Senior  Management  Advisor. 

Assistant  Director  for  Prisoner  Services. 

Assistant  Director  for  Business  Services. 

Associate  Director  for  Mgmt  and  Budget. 

Assistant  Director  for  Executive  Service. 

Assistant  Director  for  Investigative  Servs. 

Assistant  Director  for  Judicial  Security. 

Asst  Director  for  Organizational  Development. 

Assistant  Director  for  Training. 

Deputy  Assistant  Secretary  for  Information  Technology. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Investigations. 

Asst  Inspector  Gen  for  Audit. 

Deputy  Assistant  Inspector  General  for  Audit. 

Asst  Inspector  Gen  for  Labor  Racketeering. 

Asst  Inspector  Gen  for  Mgmt  &  Counsel. 

Asst  Inspector  Gen/Analysis  Complaints/Eval. 

Associate  Solicitor  for  Labor-Management  Laws. 

Assoc  Solicitor  for  Plan  Benefits  Security. 

Assoc  Solicitor  for  Civil  Rights. 

Assoc  Solicitor  for  Occupational  Safety  &  Hit. 

Assoc  Solicitor  for  Mine  Safety  &  Health. 
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Agency  and  organization 


Career  reserved  positions 


Regional  Solicitors 


Chief  Financial  Office  

OAS  for  Administration  and  Management 


Office  of  Management,  Administration  and  Planning 

Ofc  of  Federal  Contract  Compliance  Programs 

Wage  and  Hour  Division  

Ofc  of  Workers  Compensation  Programs  

Pension  &  Welfare  Benefits  Administration  


Bureau  of  Labor  Statistics 


Data  Analysis 


Administrative  and  Internal  Operations 


Office  of  Financial  &  Administrative  Management 

Administrative  Programs  

Health  Standards  Programs 


Assoc  Solicitor  for  Fair  Labor  Standards 

Assoc  Solicitor  for  Employee  Benefits. 

Deputy  Solicitor  (Regional  Operations). 

Assoc  Sol  tor  Spec  Appel  &  Sup  Court  Lit. 

Dep  Solicitor  for  Planning  and  Coordination. 

Associate  Solicitor  for  Black  Lung  Benefits. 

Regional  Solicitor. 

Regional  Solicitor  Region  IV— Atlanta. 

Regl  Solicitor  Boston. 

Regl  Solicitor  New  York. 

Regional  Solicitor  Philadelphia. 

Regl  Solicitor  Dallas. 

Regl  Solicitor  Kansas  City. 

Regl  Solicitor  San  Francisco. 

Deputy  Chief  Financial  Offrcer. 

Das  for  Admin  &  Mgmt/Chf  Information  Ofcr. 

Director  of  Human  Resources 

Director  of  Information  Technokigy. 

Director  Office  of  Budget. 

Deputy  Assistant  Secy  for  Budget. 

Director  Business  Operations  Center. 

Director  of  Civil  Rights. 

Dir  of  Program  Devel  for  Human  Resources. 

Dir  Div  of  Agency  Programs. 

Director  of  Safety  and  Health. 

Deputy  Assistant  Secretary  for  Administration  and  Management 

Dir  Ofc  of  Mgmt,  Administration  and  Planning. 

Director  Division  of  Programs  Operations. 

Asst  Admin  for  Policy  Planning  &  Review. 

Dep  Wage  &  Hour  Admin. 

Dep  Natl  Ofc  Program  Administrator. 

Dir  Federal  Employees  Compensation. 

Dir  Coal  Mine  Workers  Compensation. 

Dir  of  Regulations  &  Interpretations. 

Dep  Asst  Secy  for  Program  Operations. 

Director  of  Exemption  Determinations. 

Senior  Policy  Advisor. 

Regional  Director. 

Regional  Director. 

Regional  Director. 

Regional  Director. 

Dir  of  Enforcement. 

Director  of  Health  Plan  Standards  Compliance  and  Assistance 

Associate  Commissioner  for  Field  Operations. 

Deputy  Commissioner. 

Assoc  Commr  for  Publications  &  Spec  Studies 

Asst  Commr  for  Consumer  Pnces/Price  Indexes. 

Asst  Commr  for  Fedl/State  Coop  Stat  Programs. 

Assoc  Commissioner  for  Employment  Projections. 

Assoc  Comr  for  Prices  and  Living  Conditions. 

Assoc  Commr  Productivity  &  Technology 

Assoc  Commissioner/Survey  Methods  Research. 

Assoc  Comm  for  Employment  &  UnempI  Statistrcs. 

Asst  Commr  for  Industrial  Prices  &  Price  Indexes 

Asst  Commr  for  Indust  Prices  &  Price  Indexes. 

Assistant  Commissioner  for  Economic  Research. 

Asst  Commissioner  for  Federal-State  Programs. 

Asst  Commissioner  for  Current  Employ  Analysis 

Asst  Comr  for  Compensation  Levels  &  Trends. 

Asst  Comr  for  Safety,  H&W  Conditions. 

Assoc  Comr  Compensation  &  Worthing  Conditkins. 

Asst  Comm  for  Survey  Methods  Research. 

Asst  Comm  tor  International  Prices 

Associate  Commissioner  for  Administration. 

Director  of  Survey  Processing. 

Dir  of  Technology  &  Computing  Svcs. 

Asst  Comr  for  Technology  &  Survey  Processing. 

Dir  Quality  &  Info  Management 

Comprtroller. 

Admr,  Ofc  of  Financial  &  Administrative  Mgmt. 

Dir,  Adm  Progs. 

Dir  Health  Standards  Programs. 
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Agency  and  organization 


Programs 
operations  .... 


Safety  Standards 

Federal/State  ' 

Technical  Suppjort 

Mine  Safety  and  Health  Administration 


Merit  Systems  Prote  ction  Board: 
Office  of  the  Bqard,  Chairman 


Office  of  the  General  Counsel  

Office  of  the  Cl^rk  of  the  Board  

Office  of  Policy 'and  Evaluation  

Office  of  Planmhg  &  Resource  Management  Services 

Office  of  Regiordal  Operations 

Atlanta  Regional  Office  

Central  Regional  Office  

Northeastern  Regional  Office 

Washington  Office  

Western  Regional  Office  

National  Aeronautic$  and  Space  Administration: 

National  Aeronautics  and  Space  Administration 


Office  of  the  O  let  Financial  Officer/Comptroller 


Office  of 
Office  of  Equal 
Office  of  Huma^ 


Headcjuarters  Operations  

Opportunity  Programs  

Resources  &  Education 


Office  of  Procu  ement 


Office  of  Exterrlal  Relations 
Defense  Affairs 
Policy  Coordinj  tion 
Office  of  Mana(  lement 
Environmental 
Security.  Logi 
Aircraft  Management 
Information  Refou 
Facilities  Engi 


Office  of  Small 
Office  of  Legislfetive 


Office  of  Space 


Systems  &  Facilities 

i/lanagement  

si  cs  &  Industrial  Relations 


roes  Management 
nfeenng  


&  Disadvantaged  Business  Utilization 
Affairs  


Flight 


Career  reserved  positions 


Director  Safety  Standards  Programs. 

Director,  Federal/State  Operations. 

Director,  Technical  Support. 

Chf  of  Standards,  Regulations  &  Variances. 

Director  of  Administration  and  Management. 

Director  of  Technical  Support. 

Director  of  Prog  Evaluation  &  Info  Resources. 

Director,  Information  Resources  Management. 

Director,  Financial  and  Administrative  Management. 

Deputy  General  Counsel. 

Cleric  of  the  Board. 

Director,  Office  of  Policy  &  Evaluation. 

Director,  Office  of  Administration. 

Director,  Office  of  Regional  Operations. 

Regional  Director,  Atlanta. 

Regional  Director,  Chicago. 

Regional  Director,  Philadelphia. 

Regional  Director,  Washington,  D.C. 

Regional  Director,  San  Francisco. 

Technical  Assistant  to  the  Director,  Office  of  Space  Science. 
Manager,  Earth  Sciences  Department. 
Director,  Aviation  Safety  Program  Office. 
Associate  Director  for  Program  Integration. 
Dep  Dir  of  Safety  and  Mission  Assurance. 
Director,  for  Systems  Engineering. 

Senior  Program  Executive,  Advanced  Technology  Program  Manage- 
ment. 
Senior  Systems  Engineer. 
Director,  Aerospace  Proj  Directorate. 
Dep,  Director,  Aerospace  Projects. 
Aerospace  Engineer  (Ch  Engineer). 
Deputy  Chief  Financial  Officer. 
Director,  Financial  Management  Division. 
Director,  Resources  Analysis  Division. 
Deputy  Dir,  Financial  Management  Division. 
Chief,  Information  Syst  &  Technol  Office. 
Director  Headquarters  Acquisition  Division. 
Director,  Discrimination  Complaints  Division. 
Director,  Multicultural  Prog  &  Support  Div. 
Associate  Administrator  for  Human  Resources. 
Director,  Education  Division. 
Director,  Personnel  Division. 
Director,  Management  Systems  Division. 
Dep  Assoc  Adm  for  Human  Res  &  Education. 
Special  Asst  to  the  Associate  Admr. 
Asst  Admr  for  Procurement. 
Director,  Program  Operations  Division. 
Director,  Contract  Management  Division. 
Dep  Assistant  Administrator  for  Procurement. 
Dir  Contract  Management  Division. 
Director  Analysis  Division. 
Dep  Assoc  Admin  for  External  Relationships. 
Director,  Space  Flight  Division. 
Manager,  International  Technol  Transfer  Pol. 
Special  Assistant  to  the  Assoc  Administrator. 
Dir  Environmental  Management  Division. 
Dir,  Logistics  &  Security  Division. 
Director,  Aircraft  Management  Office. 
Director,  Information  Resources  Mgmt  Division. 
Deputy  Director,  Facilities  Engineering  Div. 
Dir  Environmental  Management  Division. 
Director,  Facilities  Engineering  Division. 
Assoc  Admr  for  S&D  Business  Utilization. 
Dep  Assoc  Admin. 
Dep  Assoc  Admin  for  Programs. 
Spec  Asst  to  Dep  Assoc  Adm  for  Space  Shuttle. 
Director,  Advanced  Project  Office. 
Senior  NASA  Representative. 
Dep  Assoc  Administrator  for  Space  Flight  Dev. 
Deputy  Assoc  Admr  for  Space  Communications. 
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Agency  and  organization 

Institutions  

Chief  Engineer 

Mission  Director 

Space  Flight  Operations ... 

Space  Flight  Development  

Center  Operations  Directorate  

Johnson  Space  Center 


Career  reserved  positions 


Space  Operations  Office 


Space  Station  Program  Office 


Space  Shuttle  Program  Office 


Mission  Operations 


Flight  Crew  Operations 


Engineering 


Deputy  Associate  Admr  for  Business  Mgmt. 

Techn  Asst  to  the  Dep  Assoc  Adm  for  Bus  Mgmt. 

Tech  Asst  to  the  Chief  Engineer. 

Deputy  Chief. 

Senior  Engineer. 

Asst  Mission  Dir  Mir. 

Manager  Space  Shuttle  Syst  Integration. 

Mgr,  Natl  Space  Trans  Syst  Integration  &  Ops. 

Manager,  Safety  &  Obsolescence 

Manager  Strategic  Utilization  &  Ops  Office. 

Deputy  Director,  Space  Station  Program. 

Senior  Engineer  Space  Station  Program. 

Dir  Environmental  Engineering  &  Mgnt  Office. 

Chief  Financial  Officer. 

Director  of  Human  Resources. 

Dir  of  Tech  Transfer  &  Commercialization. 

Chief  Infomiation  Officer. 

Deputy  Chief  Information  Officer. 

Manager,  Phase  One  Program  Office. 

Associate  Director  (Technical). 

Assistant  Director,  Space  Operations 

Manager  Advanced  Communications  Operations. 

Technical  Assistant  for  External  Reviews. 

Associate  Director  (Management). 

Assistant  Director  for  University  Research  and  Affairs. 

Manager  EVA  Project  Office. 

Business  Manger. 

Director,  Public  Affairs  Office. 

Manager,  Space  Operation  Mgmt  Office. 

Manager,  Space  Ops  Engineering  Office. 

Director,  Space  Operations  Office. 

Deputy  Dir,  Space  Operations  Office. 

Director  Space  Operations. 

Space  Operations  Commercialization  Manager. 

Space  Station  Program  Manager. 

Space  Station  Vehicle  Manager. 

Director,  Management  Operations. 

Deputy  Space  Station  Vehicle  Manager. 

Manager  Intemational  Partners  Office. 

Tech  Asst  to  the  Mgr,  Space  Station  Program. 

Dep  Program  Manager  for  Business  Management. 

Deputy  Program  Mgr  for  Technical  Development. 

Manager,  Research  Programs. 

Manager,  Space  Station  Payloads  Office. 

Space  Station  Program  Manager. 

Mgr,  Space  Shuttle  Vehicle  Engineer  Ofc. 

Mgr,  Space  Shuttle  Mgmt  Integration  Office. 

Manager,  Shuttle  Projects  Office  (MSFC) 

Mgr,  Launch  Integration  (KSC). 

Director,  Space  Shuttle  Operations. 

Mgr,  Space  Shuttle  Business  Office 

Asst  Mgr,  Space  Shuttle  Prog  Space  Flight  o/c. 

Asst  Manager  Space  Shuttle  Program 

Manager  for  Space  Shuttle  Program  Development. 

Manager,  Space  Shuttle  Program  Integration. 

Director,  Mission  Operations. 

Chief  Flight  Director  Office. 

Deputy  Director,  Mission  Operations. 

Asst  Dir  for  Operations. 

Chief  Integrated  Planning  System  Office. 

Chief  Simulator  &  Operations  Technology  Div. 

Chief  Engineer,  Mission  Operations  Directorate. 

Flight  Director. 

Chief,  Aircraft  Operations  Division. 

Dep  Dir,  Flight  Crew  Operations 

Asst  Chief,  Aircraft  Operations  Division. 

Chief  Structures  and  Mechanics  Division. 

Chief,  Crew  &  Thermal  Systems  Division. 

Deputy  Director,  Engineering. 

Chief,  Autcm?fion,  R  &  S  Division. 

Director,  Engineering. 

Chief  Engineer  Space  Station  Program. 
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Agency  and  organization 


Space  &  Life  Sci  jnces 


Information  Systi  ms 


Business  Manag  jment 


Center  Operatior  s 


Safety,  Reliability  &  Quality  Assurance. 


Test 


Wtiite  Sands 
Kennedy  Space 


Facility 
;enter  ... 


Shuttle  Manager  lent  &  Operations 


Installation  Oper  itions 
Payload  Process  ng  .... 


Procurement  . 

Biomedical  Offici  i 

Marshall  Space  "light  Center 


Career  reserved  positions 


Chief  Avionic  Systems  Division. 

Assistant  to  the  Director,  Engineering. 

Deputy  Chief,  Avionic  Systems  Division. 

Chief,  Aeroscience  &  Flight  Mechanics  Div. 

Manager,  Advanced  Development  Office. 

Deputy  Mgr,  Advanced  Development  Office. 

Asst  Mgr,  Advanced  Development  Office. 

Deputy  Manager  for  Exploration. 

Special  Assistant  for  Program  Planning. 

Chief  Energy  Systems  Division. 

Chief,  Manufacturing,  Materials,  &  Process  Tech  Div. 

Deputy  Director  of  Engineering  for  Flight. 

Chief,  Medical  Sciences  Division. 

Assistant  Director  for  Engineering. 

Assistant  to  the  Director  for  Russian  Progs. 

Chief,  Flight  Crew  Support  Division. 

Associate  Director,  Space  &  Life  Sciences. 

Deputy  Director,  Space  and  Life  Sciences. 

Manager  Science  Payloads  Management  Office. 

Chief,  Solar  System  Exploration  Division. 

Deputy  Director,  Space  and  Life  Sciences. 

Assistant  Director  for  Flight  Programs. 

Assistant  Director  for  Space  Medicine. 

Asst  Director,  Space  and  Life  Sciences. 

Director,  Business  Manager. 

Director,  Information  Systems. 

Manager  Management  Configuration  Office. 

Dep  Dir  Information  Systems. 

Director,  Information  Systems. 

Procurement  Officer. 

Assistant  Director,  Business  &  Info  Systems. 

Special  Assistant  to  the  Director. 

Manager  Space  Station  Business  Office. 

Asst  Dir  Business  Management. 

Deputy  director,  Business  Management. 

Special  Assistant  for  Facility  Management. 

Dir  Center  Operations. 

Deputy  Director,  Center  Operations. 

Dir,  Safety,  Reliability  &  Quality  Assurance 

Dep  Dir,  Safety,  Reliability  &  Qual  Assurance. 

Deputy  Director  for  Russian  Projects. 

Deputy  Director  SR&QA. 

Manager,  NASA  White  Sands  Test  Facility. 

Dir  Public  Affairs. 

Associate  Director. 

Assdir  for  Advanced  Devel  &  Shuttle  Upgrades. 

Dir,  Space  Station  Hardware  Integration  OFC. 

Director,  Safety  Assurance. 

Deputy  Director  for  Planning  and  Projects. 

Manager  Launch  Integration  (KSC). 

Dep  Mgr  Elv  &  Payload  Carriers  Program  Office. 

Dir  of  Shuttle  Operations. 

Director  Process  Integration 

Deputy  Dir  of  Shuttle  Processing. 

Director  Process  Engineering. 

Director,  Installation  Operations. 

Deputy  Dir,  of  Installation  Mgmt  &  Operations. 

Director,  Expendable  Vehicles. 

Director  Logistics  Operations. 

Dir  Inter  Space  Station  Launch  Site  Support. 

Director,  Procurement. 

Director,  Biomedical  Office. 

Chief  Financial  Officer. 

Director,  Safety  &  Mission  Assurance  Office. 

Associate  Director. 

Assistant  to  the  Center  Dir  for  Space  Station. 

Associate  Director  (Technical). 

Manager,  Space  Transportation  Prog  Office. 

Manager  X-34  Program. 

Assistant  to  the  Manager,  X-34  Program. 
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Agency  and  organization 


Career  reserved  positions 


Science  Directorate 


Program  Development 


Engineering  Directorate 


Center  Operations  Directorate 


Space  Shuttle  Projects 


Global  Hydrology  Research  Office 


Chandra  X-Ray  Observatory  Program  Office  .. 
Flight  Projects  Directorate 

Space  Transportation  Directorate  

Technology  Transfer  

Customer  and  Employee  Relations  Directorate 
Stennis  Space  Center  


Office  of  Space  Communications  . 

Ground  Networks  

Communications  &  Data  Systems 
Office  of  Public  Affairs 


Deputy  Manager  for  Space  Station  Research. 

Deputy  for  Management. 

Assistant  Director  for  Space  Propulsion  Systems. 

Deputy  Director,  Program  Development. 

Deputy  Manager,  Technology  Transfer  Office. 

Dir,  Research  &  Technology  Office. 

Director,  Space  Sciences  Lab. 

Director,  Propulsion  Laboratory 

Director,  Syst  Anal  &  Integration  Laboratory. 

Dep  Dir  Structures  &  Dynamics  Latwratory. 

Deputy  Dir,  Materials  &  Processes  Laboratory. 

Dep  Dir,  Mission  Operations  Laboratory 

Dep  Dir,  Syst  Anal  &  Integration  Laboratory. 

Deputy  Director,  Propulsion  Laboratory. 

Dir  Astrionics  Latxiratory. 

Dir  Stnjctures  Dynamics  Laboratory. 

Deputy  Director,  Stnjctures  &  Dynamics  Lab. 

Chief  Engineer  Space  Shuttle  Main  Engine  Proj. 

Asst  Director  Science  &  Engineering. 

Manager  Space  Station  Fumace  Facility. 

Director,  Mission  Operations  Laboratory. 

Dep  Manager  Super  Lightweight  External  Tank. 

Deputy  Director,  Space  Sd  Laboratory 

Chf  Eng,  Reusable  Launch  Vehicle  Project. 

Assistant  Director,  Science  Engineenng  Dir. 

Assistant  to  the  Director,  Engineering. 

Deputy  Director,  Engineering 

Deputy  Manager,  Materials,  Processes  and  Manufacturing  Dept. 

Director,  Infomiation  Systems  Services  Office. 

Dir  Center  Operations. 

Director,  Procurement  Offrce. 

Dep  Dir,  Institutional  &  Program  Support. 

Director,  Facilities  Office. 

Director  Center  Operations. 

Deputy  Director,  Center  Operations. 

Manager,  External  Tank  Project 

Mgr  Solid  Rocket  Booster  Project. 

Manager  Space  Shuttle  Main  Engine  Projects. 

Manager,  Reusable  Solid  Rocket  Motor  Project. 

Chief  Engineer  Space  Shuttle  Main  Engine  Prog. 

Manager,  Global  Hydrology  Research  Offrce. 

Dep  Dir  Science  &  Engineering. 

Dir.  Materials  &  Processes  Laboratory 

Manager  Mkirogravity  Projects. 

Manager  Microgravity  Research  Program  Office. 

Manager,  Observatory  Projects  Office. 

Dep  Mgr,  Observatory  Projects  Offrce. 

Assistant  to  the  Director,  Flight  Projects. 

Manager,  Ground  Systems  Department. 

Manager,  Flight  Systems  Department. 

Director,  Advanced  Transportation  Syst  Office. 

Dep  Manager  Space  Transportation  Prog  Ofc. 

Manager  X-33  Program. 

Manager,  Vehicles  and  Systems  Development  Department. 

Manager,  Technology  Evaluation  Department. 

Director,  Technology  Transfer  Office. 

Mgr.  Earth  &  Space  Sciences  Projects. 

Director,  Customer  and  Employee  Relations 

Deputy  Dir,  Customer  and  Employee  Relations. 

Director  Center  Operations  &  Support  Director. 

Deputy  Director,  NASA  Stennis  Space  Center. 

Dep  Dir  NASA  Stennis  Space  Center. 

Assoc  Director  for  Institution. 

Director,  Propulsion  Test  Directorate. 

Deputy  Director,  Propulsion  Test  Directorate. 

Manager,  Test  Management  Support 

Chief  Financial  Officer 

Director,  Commercial  Remote  Sensing  Program  Offkie. 

Chief,  Communrcatlons  Systems  Branch. 

Assistant  Associate  Administrators  (Plans). 

Dep  Dir,  Ground  Network  Division. 

Senior  Public  Affairs  Advisor 
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Career  reserved  positions 


Office  of  Safety  !i  Mission  Assurance 


Safety  &  Risk  Management 
Payloads  &  Aerc  nautics 
Engineenng  &  Qjal 
Office  of  Aerosp  ice 


ity  Management 
Technology 


Resources  &  Management  Systems 

High  Performance  Aircraft  

High  Speed  Resjarch  

National  Aero-Space  Plane 

Ames  Research  Denter 


Aerospace  Syste  ms 


Flight  Operations 
Aerophysics  .. 


Space  Research 
Administration 


Flight  Operations  ... 
Aerospace  Proje  ;ts 


Langley  Researc  i  Center 


Engineering  &  Tichnical  Services 
Dryden  Flight  Repearch  Center 


Dep  Assoc  Adm  for  Safety  &  Mission  Quality. 

Director,  Programs  Assurance  Division. 

Mgr  IntI  Sp  Stn  Indep  A  &  O  Act. 

Technical  Advisor  for  Sr  M  QA  Initiatives. 

Dir,  Human  E  &  D  of  Space  (HEDS)  Indep  Assur. 

Director,  Safety  &  Risk  Management  Division. 

Dir,  Enterprise  Safety  &  Mission  Assurance. 

Director,  Quality  Management  Office. 

Dep  Assoc  Admin  for  Aeronautics  Mgmt. 

Dir  Space  Transportation  Division. 

Senior  Engineer. 

Director,  Inter-Enterprise  Operations. 

Director,  Resources  Management  Office. 

Assistant  Director  for  Program  Evaluation. 

Director,  Alliance  Development  Office. 

Assistant  Dir  for  Aircraft  Certification  Serv. 

Chief  Financial  Officer. 

Dir,  National  Rotorcraft  Technology  Center. 

Deputy  Director  of  Information  Systems. 

Manager,  NASA  Consolidated  Supercomputing  Ops. 

Deputy  Director  Ames  Research  Center. 

Assistant  Director  for  Planning. 

Deputy  Director  for  Space. 

Cffief  Systems  Engineering  Division. 

Assistant  Director  for  Information  Technology. 

Director,  Office  of  Safety,  Environment  &  Mission  Assurance. 

Assistant  to  the  Director. 

Chief,  Wind  Tunnel  Operations  Division. 

Chief,  Computational  Sciences  Division. 

Associate  Director  for  Astrobiology  &  Space  Programs. 

Chief  Counsel. 

Associate  Director  for  Systems  Management  and  Planning. 

Director  of  Aviation  Systems  Capacity  Program. 

Dep  Dir  Flight  Projects  Office. 

Chief  Aeronautical  T  &  S  Division. 

Chief  Flight  Mgmt  &  Human  Factors  Division. 

Associate  Director  for  Aeronautics. 

Deputy  Director  of  Aeronautics. 

Chief,  Applied  Aerodynamics  Division. 

Chief,  Aviation  Systems  Research  Technology  &  Simulation. 

Deputy  Chf,  Airtxime  Science  &  Flight  Res  Div. 

Chief,  Flight  Operations  Office. 

Dir  Software  Independent  Verlication  Facility. 

Chief,  Space  Technology  Division. 

Chief,  NAS  Systems  Division. 

Chief,  Information  Sciences  Division. 

Director  of  Space. 

Chief,  Life  Sciences  Division. 

Deputy  Director  of  Center  Operations  (Adm). 

Chief,  Airtxjrne  Science  &  Flight  Res  Div. 

Dep  Director,  Center  Operations  Directorate. 

Director,  Research  and  Development  Services. 

Asst  Chief,  Flight  Operations  Division. 

Director,  Intercenter  Aircraft  Operations. 

Asst  Dir  for  Program  Integration. 

Assistant  Director  of  Research  Facilities. 

Associate  Director  for  Operations. 

Chief  Information  Officer. 

Chf,  Flight  Operations  Division. 

Dir  Aerospace  Projects  Directorate. 

Director,  Airtjorne  Science  Directorate. 

Chief  Atmospheric  Sciences  Division. 

Dir  Independent  Prog  Assess  Office. 

Dir  of  Education  Programs. 

Assistant  Director  for  Planning. 

Chief,  Power  &  On-Board  Propulsion  Techn  Div. 

Special  Assistant  for  Outreach. 

Manager,  Hyper-X  Phase  One  Program. 

Dep  Dir  Indep  Progr  Assessment  Office. 

Associate  Director. 

Director. 

Special  Assistant  to  the  CFO 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 


Aeronautics 

Space  &  Atmospheric  Sciences 


Career  reserved  positions 


Research  &  Technology 


Technology  Applications 
Internal  Operations 


High-Speed  Research  Project 

Aerospace  Transportation  Technology  Office 

Safety,  Environmental  &  Mission  Assurance 

Comptroller  

Lewis  Research  Center 


Aeronautics 


Aerospace  Technology  .• 

Space  Flight  Systems  

Engineering  

Technical  Services  

Administration  &  Computer  Services 

External  Programs 

Mission  Safety  &  Assurance  

Office  of  Space  Science 

Solar  System  Exploration  

Space  Physics 


Chief,  Aeronautics  Systems  Analysis  Div. 

Deputy  Director,  Airframe  Systems  Prog  Office, 

Deputy  Dir,  S&A  Sciences  Program  Group. 

Dir,  Aerospace  Transportation  Program  Office. 

Chief,  Space  Systems  and  Concepts  Division. 

Director. 

Chief  Structures  Division 

Chief  Information  &  Electromagnetic  Tech. 

Chf,  Flight  Dynamics  &  Controls  Division. 

Chief,  Fluid  Mechanics  Division. 

Deputy  Dir,  Research  &  Technology  Group. 

Chief  Aerodynamics  Division. 

Director,  Research  &  Technology  Group. 

Chief,  Aero  &  Gas  Dynamics  Division. 

Chief,  Materials  Division. 

Manager  Space  Technologies  Thrust  Office. 

Deputy  Dir,  Intemal  Ops  Group  (FE  &  O). 

Chief  Aerospace  Mechanical  Systems  Division 

Chief  Experimental  Testing  Technology  Div. 

Special  Asst,  Intemal  Operations  Group. 

Special  Assistant. 

Procurement  Officer. 

Chief  Aerospace  Mechanical  Systems  Division. 

Director,  Intemal  Operations  Group. 

Chief,  Simulation  and  Research  Aircraft  Div. 

Director  for  High-Speed  Res  Project  Office. 

Chief  Engineer,  High-Speed  Research 

Dep  Dir  Aerospace  Trans  Technol  Office 

Dep  Dir  Aerospace  Transportation  Tech  Ofc. 

Dir  Aerospace  Treinsport  Technology  Office. 

Dir,  Ofc  of  Safety,  E&M  Assurance. 

Chief  Financial  Officer. 

Chief,  TurtKjmachinery  &  Propulsion  Syst  Div. 

Chief,  Materials  Division. 

Chief  Microgravity  Division. 

Special  Assistant  to  the  Director  for  Policy. 

Chief  Financial  Officer. 

Deputy  Director  for  Operations. 

Chief,  Systems  Engineering  Division. 

Assistant  Deputy  Director  for  Policy. 

Chief,  Ultra  Efficient  Engine  Technology  Office. 

Chf,  Intemal  Fluid  Mechanics  Division. 

Chf,  Aeropropulsion  Analysis  Office 

Deputy  Director  of  Aerospace  Technology. 

Chief,  High-Speed  Systems  Office 

Chief,  Subsonic  Systems  Office. 

Chief,  Space  Propulsion  Technology  Division. 

Chief,  Structures  Division. 

Chief,  Space  Communications  Division. 

Chief,  Interdisciplinary  Technology  Office. 

Chief,  Space  Experiments  Division. 

Deputy  Director  of  Space  Flight  Systems. 

Chief  Power  Systems  Project  Office. 

Senior  Advisor  for  Advanced  Concepts. 

Chf,  Electronics  &  Control  Systems  Division. 

Director  of  Engineering  &  Technical  Services. 

Chief  Engineer. 

Deputy  Dir  of  Engineering  &  Tech  Services. 

Chief,  Computer  Services  Division. 

Dir,  Adm  &  Computer  Services  Directorate. 

Director,  External  Programs 

Dir,  Ofc  of  Sfty,  Environml  &  Mission  Assur. 

Special  Asst  to  the  Deputy  Assoc  Admin. 

Asst  Associate  Admr  for  Technology. 

Science  Program  Director 

Director,  Mission  &  Payloa  Development  Div. 

Senior  Program  Executive  for  JPL  Programs. 

Dir,  Advanced  Technol  &  Mission  Studies  Div. 

Senior  Program  Executive  for  GSFC/APL  Progs. 

Science  Program  Dir,  Sun-Earth  Connection. 

Sr  Sci  Prog  Executive  for  Review  &  Evaluation. 

Director,  Research  Program  Management. 
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Agency  and  organization 


Career  reserved  positions 


Technology  &  Information  Systems 
Astrophysics  .. 


Office  of  Life  & 
Life  &  Biomedical 


^crogravily  Sciences  &  Applications 
Sciences 


Flight  Systems 

Office  of  Inspected  General 


Office  of  Space  A  xess  &  Technology 


Office  of  Earth  Sc  ence 


oCfcncG  

Goddard  Space  Flight  Center 


Human  Resourcei 


Comptroller 

Management  Opel'ations 


Flight  Assurance 
Flight  Projects  .... 


Applied  Engineen  ig  &  Technology  Directorate 


Systems,  Technofcgy  and  Advanced  Concepts 
Space  Sciences  . 


Sr  Sci  Program  Executive  for  Information  Syst. 

Science  Program  Director,  Galaxy  &  Universe. 

Deputy  Dir  Astrophysics  Division. 

Asst  Assoc  Admr  for  Education  &  Outreach. 

Science  Prog  Dir,  Origins  &  Planetary  Systems. 

Dir,  Space  Processing  Division. 

Dir,  Microgravity  Sciences  &  Applications  Div. 

Manager,  Life  Sciences  and  Technology. 

Dir  Life  &  Biomedical  Science  &  Applies  Div. 

Chief  Mission  Management  Branch. 

Assistant  Inspector  General  for  Auditing. 

Assist  Inspector  General  for  Investigation. 

Manager,  Advanced  Technology  Programs. 

Assistant  Inspector  General  for  Inspections,  Administrative  Investiga- 
tions, and  Assessments. 

Counsel  to  the  Inspector  General. 

Assistant  Inspector  General,  Network  and  Advanced  Technology  Pro- 
tections Office. 

Manager  Systems  Integration. 

Manager,  Communications  Experiments. 

Director,  Commercial  Dev  &  Technol  Transfer. 

Manager  for  Propulsion  Technology. 

Special  Assistant  for  Special  Projects. 

Dep  Assoc  Admr  for  Mission  to  Planet  Earth. 

Senior  Science  Advisor  for  IntI  Programs. 

Director,  Mission  to  Planet  Earth. 

Senior  Engineer,  Program  Integration. 

Dir  Applications  &  Outreach  Division. 

Director,  Business  Division. 

Director  Science  Division 

Dir  of  University  Programs. 

Chief,  NASA  Somo  Mission  Services  Offices. 

Associate  Director/Program  Manager  for  Explorers. 

Deputy  Associate  Director  for  EOS-G  Development 

Associate  Director/Program  Manager  for  the  Hubble  Space  Telescope 
(HST). 

Deputy  Associate  Director  for  Hubble  Space  Telescope  (HST)  Devel- 
opment. 

Deputy  Director  of  Applied  Engineering  and  Technology  for  Planning 
and  Development. 

Director,  Management  System  Division. 

Director  of  Human  Resources. 

Chief  Financial  Officer/Comptroller. 

[)ep  Dir  of  Management  Operations. 

Associate  Director  for  Acquisition. 

Director  of  Flight  Assurance. 

Dep  Dir  of  Flight  Assurance. 

Deputy  Director  of  Flight  Projects. 

Project  Mgr,  OPNS  &  Ground  Systems. 

Project  Mgr,  Earth  Observing  Syst  AM  Project. 

Geostationary  OPL  Environmental  Satellite  PM. 

Dir  of  Flight  Projects. 

Tracking  &  Data  Relay  Satellite  TDRS  Proj  Mgr. 

Assoc  Dir  for  Earth  Sci  Data  &  Info  System. 

Proj  Mgr,  EOS-PM  Proj  Flight  Proj  Direct. 

Project  Mgr,  Earth  Sci  D&l  Syst  Project. 

Dep  Dir  Flight  Projects  for  Plan  &  Bus  Mgnt. 

Project  Manager,  POES. 

Associate  Director  of  Flight  Projects  for  EOS. 

Deputy  Asso  Dir  of  Flight  Proj  Cor  Net  &  Miss  Serv  Proj. 

Asso  Dir  of  Flight  Proj  for  Network  &  Miss  Serv  Proj. 

Deputy  Director  of  Applied  Eng  &  Technology. 

Chief  Information  Systems  Center. 

Dep  Dir  of  Systems,  Tech  &  Advanced  Concepts. 

Chief,  Lab  for  Astronomy  and  Solar  Physics. 

Chief,  Lab  for  Extraterrestrial  Physics. 

Director  of  Space  Sciences. 

Chief,  Goddard  Institute  for  Space  Studies. 

Chief  Laboratory  for  High  Energy  Astrophysics. 

Deputy  Director  of  Space  Sciences. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1999 — Continued 


Agency  and  organization 


Engineering 


Earth  Sciences 


Regional  Offices 


Career  reserved  positions 


Office  of  Policy  and  Plans 

National  Archives  &  Records  Administration: 

Archivist  of  US  Dep  Archivist  of  the  US/Chf  of  Staff  .., 

Office  of  Administrative  Services  

Office  of  the  Federal  Register 

Office  of  Regional  Records  Services  

Office  of  Human  Resources  and  Information  Services 

Office  of  Records  Services— Washington,  DC  

Office  of  Presidential  Libraries  

National  Capital  Planning  Commission: 

National  Capital  Planning  Commission  Staff  


National  Endowment  for  the  Arts: 

National  Endowment  for  the  Arts 

National  Endowment  for  the  Humanities: 
National  Endowment  for  the  Humanities 

National  Labor  Relations  Board: 

Ofc  of  the  Board  fvlembers 

Div  of  Enforcement  Litigation  

Div  of  Advice  

Div  of  Administration  

Div  of  Operations  t^anagement  


Chief  Engineer. 

Associate  Director  of  Flight  Projects. 
Chief,  Mechanical  System  Center 
Chief,  Systems  Engineering  Division. 
Chief  Technology  Commercialization  Office. 
Chief  Lab  for  Hydrospheric  Processes 
Chief,  Space  Data  and  Computing  Division. 
Asst  Dir  of  Earth  Sci  for  Projects  Eng. 
Chf,  Laboratory  for  Atmospheres 
Deputy  Director  for  Earth  Sciences. 
Director  for  Earth  Sciences. 
Chief  Laboratory  for  Terrestrial  Physics. 
Deputy  Assoc  Dir  for  Earth  Sci  D  &  I  Syst. 
Asst  Dir  of  Mission  to  P/E  Prog  for  Globe. 
Director  of  Special  Studies. 
Director  of  Special  Projects. 

Deputy  Archivist  of  the  United  States 
Assistant  Archivist  for  Administrative  Sen/. 
Director  of  the  Federal  Register. 
Asst  Archivist  for  Regional  Records  Services. 
Asst  Archivist  for  Human  Resources  &  Info  Ser. 
Asst  Archivist  for  Records  Services. 
Asst  Archivist  for  Presidential  Libraries. 
Director,  Lyndon  B.  Johnson  Library. 

Executive  Director. 

Assistant  Executive  Director  (Management). 

Deputy  Executive  Director. 

Assistant  Executive  Director  (Programs). 

General  Counsel. 

Deputy  Chairman  for  Guidelines,  Panel  and  Council  Operations. 
Deputy  Chairman  for  Management  and  Budget. 
Chief  Information  Officer. 

Dir,  Office  of  Planning  &  Budget. 
Director,  Office  of  Strategic  Planning. 

Executive  Secy.' 

Deputy  Executive  Secretary. 

Inspector  General. 

Deputy  Assoc.  Gen.  Counsel  Appellate  Court  Br. 

Director,  Office  of  Appeals. 

Associate  Gen  Counsel,  Div  of  Advice. 

Deputy  Assoc  Gen  Counsel. 

Director  of  Administration. 

Deputy  Director  of  Administration. 

Chief  Information  Technology  Branch. 

Assoc  General  Counsel,  Div  of  Operation — Mgmt. 

Dep  Asso  Gen  Counsel.  Div  of  Operations — Mgmt. 

Assistant  General  Counsel. 

Assistant  General  Counsel. 

Assistant  General  Counsel. 

Assistant  General  Counsel. 

Assistant  General  Counsel. 

Assistant  General  Counsel. 

Regl  Dir  Reg  1  Boston 

Regional  Director,  Reg.  2.  New  York. 

Regional  Director.  Reg.  3,  Buffalo. 

Regl  Dir  Reg  4  Philadelphia. 

Regional  Director.  Reg.  5,  Baltimore. 

Regional  Director.  Reg.  6,  Pittsburgh 

Regl  Dir,  Region  7.  Detroit  Mich 

Regional  Director,  Reg.  8,  Cleveland. 

Regional  Director,  Reg.  9,  Cincinnati. 

Regl  Dir  Reg  10  Atlanta 

Regl.  Dir..  Reg.  11,  Winston  Salem. 

Regional  Director,  Reg  12.  Tampa. 

Regional  Director,  Reg  13,  Chicago. 

Regl  Dir  Reg  14  St  Louis. 

Regl  Dir  Reg  15  New  Orieans. 
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Agency  and  organization 


Career  reserved  positions 


National  Science  Foun  jation: 
Office  of  the  Direc  lor 
Office  of  Integrativie  Activities 


Office  of  the  Gene  ral 
Office  of  Polar  Pre  g 
Office  of  the  Inspt  ctor 


Counsel  . 

rams 

General 


National  Science 
Directorate  for 


Hoard 

iences 


Gei  )sci 


Division  of  Atmosdheric 
Division  of  Earth  S  c 


Sciences 
iences  


Division  of  Ocean 
Division  of  Enginetnng 


Sciences  

Education  &  Centers 


Division  of  Design 


Manufacture  &  Industrial  Innovation 


and 


Division  of  Civil 
Directorate  for  Bi 
Division  of  Envirorjmental 
Directorate  for  Ma  hematical 


Mechanical  Systems  

ojogical  Sciences  

Biology 

and  Physical  Sciences 


Division  of  Physics    

Division  of  Astronqmical 
Division  of  Mather<iatlcal 
Division  of  Materials 


Sciences 
Sciences 
Research  


Directorate  for  Edi  cation  &  Human  Resources 


Division  of  Research 
Directorate  for 


So<  iai 


Division  of  Intema  lonal  Programs 


,  Evaluation  Communication  

,  Behavioral  and  Economic  Sciences 


Directorate  for  Coi  iputer  &  Info  Science  &  Engineering 


Division  of  Computer 
Office  of  Budget 


-Communications  Research  ... 
inance  and  Award  Management 


Budget  Division 
Division  of  Financial 
Division  of  Grants 
Division  of  Contrac^ts 
Office  of  Informatidn 
Division  of  Informa  t 


Management 

&  Agreements 

,  Policy  &  Oversight  

and  Resource  Management 
ion  Systems 


Regl  Dir  Reg  16  Ft  Worth. 

Regl  Dir  Reg  1 7  Kansas  City. 

Regl  Dir  Reg  18  Minneapolis. 

Regl  Dir  Reg  19  Seattle. 

Regional  Dir,  Reg.  20,  San  Francisco. 

Regional  Director,  Reg  21,  Los  Angeles. 

Regional  Director  Reg  22  Newark. 

Regional  Director  Reg  24  Hato  Rey  Puerto  Rico. 

Regl  Dir,  Reg  25,  Indianapolis. 

Regl  Dir  Reg  26  Memphis. 

Regl  Dir  Reg  27  Denver. 

Regl.  Dir,  Reg.  28  Phoenix. 

Regl  Dir  Reg  29  Brooklyn. 

Regl  Dir  Reg  30  Milwaukee. 

Regl.  Dir.,  Reg  32,  Oakland. 

Regional  Director,  Reg.  33  Peoria,  ILL 

Regl  Dir  Reg  31  Los  Angeles. 

Regional  Director  Reg  34  Hartford. 

Senior  Advisor. 

Senior  Science  Advisor. 

Senior  Scientist. 

Deputy  General  Counsel. 

Head  Polar  Research  Support  Section. 

Inspector  General. 

Dep  Inspector  Gen  &  Senior  Legal  Advisor. 

Associate  Inspector  General  for  Effrciency. 

Associate  Inspector  General  for  Scientific  Integrity. 

Senior  Policy  Officer. 

Senior  Science  Associate  for  Spatial  Data  and  Information. 

Sr  Science  Assoc  for  Geosciences  Education. 

Head,  Upper  Atmosphere  Section. 

Head  Lower  Atmosphere  Section. 

Head  Major  Projects  Section. 

Head  Research  Grants  Section. 

Head  Ocean  Sciences  Research  Section. 

Deputy  Division  Director  (Education). 

Senior  Staff  Associate. 

Senior  Engineering  Advisor. 

Senior  Advisor,  Technology  Integration. 

Senior  Advisor. 

Senior  Advisor. 

Deputy  Assistant  Director. 

Deputy  Division  Director. 

Executive  Officer. 

Special  Assistant  to  the  Assistant  Director. 

Executive  Officer. 

Executive  Officer. 

Executive  Officer. 

Executive  Officer. 

Senior  Staff  Scientist. 

Deputy  Assistant  Director. 

Dep  Asst  Dir  for  Integrative  Activities. 

Senior  Advisor  for  Research. 

Executive  Officer. 

Senior  Advisor. 

Deputy  Division  Director. 

Senior  Staff  Associate. 

Head,  Office  of  Trans-Regional  Affairs. 

Chief  Science  &  Technology  Officer. 

Executive  Officer. 

Senior  Scientist. 

Dep  Division  Director. 

Director,  BFZ  and  CFO. 

Deputy  Chief  Financial  Officer 

Executive  Officer. 

Division  Director. 

Division  Director  and  Deputy  CFO. 

Division  Director. 

Division  Director. 

Deputy  Director,  OIRM  and  Deputy  CIO. 

Dep  Dir,  Div  of  loformafion  Systems. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  1999— Continued 


Agency  and  organization 

Division  of  Human  Resource  Management  

Division  of  Administrative  Services  : 

National  Transportation  Safety  Board: 

Office  of  the  Managing  Director 

Office  of  Aviation  Safety 

Office  of  Research  &  Engineering  

Office  of  Chief  Financial  Officer  

Office  of  Safety  Recommendations  and  Accomplishments 
Nuclear  Regulatory  Commission: 

Nuclear  Regulatory  Commission 

Atomic  Safety  and  Licensing  Brd  Panel 

Office  of  the  Chief  Information  Officer  

Office  of  Chief  Financial  Officer 

Office  of  the  Inspector  General 

Deputy  GC  for  Licensing  &  Regulation  

Dep  GC  for  Hearings,  Enforcement  &  Administration  

Assistant  GC  for  Hearing  and  Enforcement  

Office  of  Commission  Appellate  Adjudication  

Division  of  Operational  Assessment 

Division  of  Safety  Programs 

Office  of  Administration  

Office  of  Human  Resources 

Ofc  of  Small  and  Disadv  Bus  Utilization/Civil  Rights 

Office  of  Nuclear  Reactor  Regulation  

Division  of  Inspection  and  Support  Programs  

Division  of  Reactor  Projects  l/tl 


Division  of  Reactor  Projects  lll/IV 


Career  reserved  positions 


Division  of  Engineering 


Division  Director 
Deputy  Division  Director. 
Division  Director 
Deputy  Division  Director. 

Deputy  Managing  Director. 

Assoc  Managing  Dir  Safety  &  Development. 

Assoc  Managing  Director  for  Quality  Assurance 

Director  Ofc  of  Aviation  Safety. 

Dep  Dir,  International  Aviation  Safety  Affairs. 

Deputy  Director,  Tech  and  Inv  Operations. 

Dir  Ofc  of  Research  and  Engineering. 

Deputy  Dir  Ofc  of  Research  and  Engineering. 

Chief  Financial  Officer. 

Dir  Ofc  of  Safety  Recommendations  &  Accomplis. 

Dir  Division  of  Budget  and  Analysis. 

Chief  Administrative  Judge 

Deputy  Chief  Administrative  Judge  (Executive). 

Dir,  Applications  Development  Division 

Dir,  Information  Technology  Infrastructure. 

Director,  Infomnation  Mgmt  Division. 

Director,  Plannning  &  Resource  Mgmt  Division. 

Dir,  Division  of  Accounting  and  Finance. 

Special  Assistant  for  Internal  Controls. 

Deputy  Chief  Financial  Officer. 

Asst  Inspector  General  for  Audits. 

Deputy  Inspector  General. 

Assistant  Inspector  Gen  for  Investigations. 

Deputy  Assistant  GC/Legislative  Counsel. 

Deputy  Assistant  GC  for  Administration. 

Dep  Asst  GC  for  Mtris,  Antitrust,  &  Sp. 

Deputy  Assistant  General  Counsel. 

Deputy  Assistant  GC  for  Mtris,  Antitoist  &  Sp. 

Chief  Nuclear  Waste  Management  Branch. 

Dir  Ofc  of  Comm  Appellate  Adjudication. 

Deputy  Director,  Div  Incident  Response. 

Special  Assistant  to  the  Director 

Chief  Reactor  Analysis  Branch. 

Chf  Reliability  &  Risk  Assessment  Branch. 

Director  Div  of  Contracts  &  Prop  Mgmt. 

Director,  Div  of  Security. 

Dir,  Div  of  Administrative  Services. 

Special  Assistant. 

Director. 

Proj  Dir  Project  Directorate  II  1 . 

Dir,  Inspection  &  Support  Programs. 

Chf,  Inspection  Program  Branch. 

Chf,  Special  Inspections  Branch. 

Project  Dir,  Project  Directorate  1-1 . 

Project  Director,  Project  Directorate  1-2. 

Project  Director,  Project  Directorate  1-4. 

Proj  Dir  Project  Directorate  II  2. 

Proj  Dir  Project  Directorate  II  2. 

Project  Dir  Project  Directorate  II  3. 

Deputy  Dir,  Div  of  Reactor  Project  l/IL 

Chf.  Technical  Specification  Branch, 

Proj  Dir  Project  Directorate  1111 

Proj  Dir  Project  Directorate  III  2. 

Proj  Director  Project  Directorate  III  3. 

Proj  Dir,  Project  Directorate  IV-1 . 

Chf,  Events  A  &  G  Communications  Sp  Insp  Brch. 

Proj  Dir,  N-P  Reactor,  D  &  E  Proj  Directorate. 

Project  Dir,  Proj  Directorate  IV-2. 

Chief,  Generic  Issues  &  Envir  Proj  Branch. 

Chief,  Materials  &  Chemical  Engineering  Br. 

Chf,  Mechanical  Engineering  Branch. 

Chief  Civil  Eng  &  Geosciences  Branch. 

Chief  Electrical  Engineering  Branch. 
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Agency  and  organization 


Career  reserved  positions 


Division  of  Syster  is  Safety  &  Analysis 


Division  of  React(  ir  Controls  and  Human  Factors 


Division  of  React(  r  Program  Management 


Office  of  Nuclear 
Division  of  Fuel 


t^aterial  Safety  and  Safeguards 
C^cle  Safety  &  Safeguards 


Div  of  Industrial  & 
Division  of  Waste 


Medical  Nuclear  Safety 
Management  


Ofc  of  Nuc  Reguli 
Divison  of  Enginefenng 


itory  Research  ... 
ing  Technology 


Division  of  Reguldfory 
Divison  of  Systerr  s 

Region  I  


Applications 
Technology  


Region 


Region  III 


Region  IV 


Office  of  Government  fethics: 
Office  of  Govemrrient  Ethics 


Chf,  Plant  Systems  Branch. 

Chf,  Reactor  Systems  Branch. 

Chief,  ProbaWistic  Safety  Assessment  Branch. 

Chief,  Containment  Sys  &  Severe  Accident  Branch. 

Chf,  Human  Factors  Assessment  Branch. 

Chf,  Human  Factors  Assessment  Branch. 

Chf,  Operator  Licensing  Branch. 

Chf,  Instrumentation  &  Control  Branch. 

Chf,  Quality  Assur  &  Maint  Branch. 

Project  Dir  Project  Directorate  1-3. 

Chf,  Chf,  Emergency  P  &  R  Protection. 

Chf,  Safeguards  Branch. 

Project  Dir,  Standardization  Proj  Directorate. 

Proj  Dir  License  Renewal  &  Environmental  Rev. 

Special  Assistant  to  the  Director. 

Dieputy  Director,  Spent  Fuel  Project  Ofc. 

Chief  Transportation  &  Storage  Safety. 

Chief,Operations  Branch. 

Chief,  Regl  &  IntI  Safeguards  Branch. 

Chief  Special  Projects. 

Chief,  Licensing  Branch. 

Chief,  Operations  Branch 

Chief,  Medical,  Acod  &  Com  Use  Sfty  Branch. 

Chf,  High  Level  Waste  &  Uranium  Recovery  Proj. 

Chief,  Pert  Assess  &  Hydrology  Branch. 

Chief,  Engineering  &  Geosciences  Branch. 

Deputy  Dir,  Prog  Mgmt  Policy  Devel  &  Analysis.     • 

Chf,  Low  Level  Waste  &  Decommissioning  Proj. 

Director:  Fin  Mgt,  Procurement  &  Admin  Staff. 

Director  for  Inspector  Special  Projects. 

Chief,  Generic  Safety  Issues  Branch. 

Chief,  Elect,  M  &  M  Engineering  Branch. 

Chief,  Structural  &  Geological  Eng  Branch. 

Chief,  Regulation  Development  Branch. 

Chief  Waste  Management  Braoch. 

Chf,  Chief  Accident  Evaluation  Branch. 

Chf,  Probabilistic  Risk  Analysis  Branch. 

Chf,  Radiation  Protection  &  Health  Effects  Br. 

Chief,  Reactor  and  Plant  Systems  Branch. 

Chief,  Control  Instr  &  Human  Factors  Branch. 

Deputy  Regional  Administrator. 

Dir,  Div  of  Nuclear  Materials  Safety. 

Deputy  Director,  Division  of  Reactor  Projects. 

Director  Division  of  Reactor  Safety. 

Director,  Division  of  Reactor  Projects. 

Dep  Dir,  Div  of  Reactor  Safety. 

Dep  Dir,  Div  of  Nuclear  Materials  Safety. 

Director,  Millstone  Inspection  Directorate. 

Deputy  Regional  Administrator  Region  II. 

Dir,  Div  of  Nuclear  Materials  Safety. 

Deputy  Director,  Division  of  Reactor  Projects. 

Director,  Division  of  Reactor  Projects. 

Director,  Division  of  Reactor  Safety. 

Dep  Dir,  Div  of  Reactor  Safety. 

Director,  Division  of  Reactor  Safety. 

Director,  Division  of  Reactor  Projects. 

Dep  Regional  Administrator  Region  III. 

Dir,  Div  of  Nuclear  Materials  Safety. 

Deputy  Director  Division  of  Reactor  Projects. 

Dep  Dir,  Div  of  Reactor  Safety. 

Dep  Dir,  Nuclear  Materials  Safety. 

Deputy  Regional  Administrator  Region  IV. 

Deputy  Director,  Div  of  Reactor  Projects. 

Director  Div  of  Reactor  Projects. 

Dir,  Div  of  Nuclear  Materials  Safety. 

Dir,  Division  of  Reactor  Safety. 

Dep  Dir,  Division  of  Reactor  Safety. 

Deputy,  Director. 

Deputy  Dir.,  for  Govemment  R  &  S  Projects. 

Senior  Assoc  Director  for  Agency  Programs. 
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Agency  and  organization 


Office  of  Management  and  Budget: 
Office  of  the  Director  


Legislative  Reference  Division 


Office  of  Federal  Procurement  Policy  

Office  of  Information  and  Regulatory  Affairs 


Office  of  Federal  Financial  Management 


Budget  Review  Division 


International  Affairs  Division 


National  Security  Division 


Associate  Director  for  Educ,  Income  Maintenance  &  Labor 


Transportation,  Commerce,  Justice  &  Services  Division 


Housing,  Treasury  and  Finance  Division 


Career  reserved  positions 


Assoc  Dir  for  Natural  Resources,  Energy,  and  Science 
Natural  Resources  Division  

Energy  and  Science  Division  

Health  Division  

VA/Personnel  Division  

Office  of  the  Chief  Financial  Officer 

Office  of  the  Inspector  General 

Retirement  and  Insurance  Service 


Deputy,  Associate  Dir  for  Economic  Policy. 

Senior  Advisor  to  the  Dep  Dir  for  Management. 

Assl  Dir  Legislative  Reference 

Chief,  Economics,  Science  &  Govt.  Branch. 

Chief,  Resources-Defense-International  Branch. 

Chief,  Labor,  Welfare,  Personnel  Branch. 

Associate  General  Counsel  for  Budget. 

Dep  Admin  for  Procurement  Law  &  Legislation. 

Chief.  Information  Policy  &  Technology  Branch. 

Chief,  Human  Resources  and  Housing  Branch. 

Chief,  Commerce  and  Lands  Branch. 

Chief  Statistical  Policy  Branch. 

Chief,  Natural  Resources  Branch. 

Senior  Advisor. 

Chief  Management  Integrity  Branch. 

Deputy  Controller. 

Chief  Federal  Financial  Systems  Branch. 

Senior  Advisor  to  the  Director. 

Dep  Asst  Dir  for  Budget  Review  &  Concepts. 

Dep  Chief  Budget  Analysis  Branch 

Chief  Budget  Analysis  Branch. 

Asst  Dir  for  Budget  Review. 

Dep  Asst  Dir  for  Budget  Analysis  &  Systems. 

Chief,  Budget  Concepts  Branch. 

Chief,  Budget  Systems  Branch. 

Chief,  State— USIA  Branch. 

Chief,  Economic  Affairs  Branch. 

Dep  Assoc  Dir  for  InternatI  Affairs. 

Chief,  Command,  Ctrl,  Coms.  &  Intellig  Branch. 

Chief,  Force  Structure  &  Investment  Branch. 

Dep  Assoc  Dir  for  National  Security. 

Chief  Operations  Sup  Branch. 

Chief,  Labor  Branch. 

Chief,  Education  Branch. 

Dpt  Assoc  Dir  for  Ed,  Income  Maint  &  Labor. 

Chf,  Income  Maintenance  Branch. 

D/A  for  Transp  Commerce,  Justice  &  Services. 

Chief  Commerce  Branch, 

Chief  Transport  Branch. 

Chief,  Justice/GSA  Branch. 

Deputy  Assoc  Dir  for  Housing  Treasury  Finance. 

Chief,  Treasury  Branch. 

Senior  Advisory  for  Cash  &  Credit  Mgmt. 

Chief,  Financial  Institutions  Branch. 

Chief,  Housing  Branch. 

Senior  Advisor. 

Dep.  Associate  Dir.  for  Natural  Resources. 

Chief,  Agricultural  Branch. 

Chief,  Environmental  Branch. 

Chief  Interior  Branch. 

Chief,  Water  and  Power  Branch 

Chief  Science  and  Space  Programs  Branch. 

Dep.  Assoc.  Dir  for  Energy  &  Science. 

Chief,  Energy  Branch. 

Deputy  Associate  Director  for  Health. 

Chief  Health  Programs  &  Services  Branch. 

Chief  Health  &  Financing  Branch. 

Chief,  Health  &  Human  Services  Branch. 

Chf  Veteran  Affairs  Branch. 

Deputy  Assoc  Director  for  VA  &  Personnel. 

Chief,  Personnel,  Portal,  EXOP  Branch. 

Chief  Financial  Officer. 

Dep  Chf  Fin  Ofc/Asst  Dir  for  Financial  Mgmt. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Audits. 

Assistant  Inspector  Gen  for  Investigations. 

Deputy  Aig  for  Audits 

Asst  Dir  for  Retirement  Programs. 

Director,  Office  of  Acturaries. 

Asst  Dir  for  Insurance  Program. 
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Agency  and  organization 


Career  reserved  positions 


Employment  Ser  ^ice 


Office  of  Workfoi  ze  Relations 


S€rv 


Investigations 
Office  of  tfie  Chiif 
Office  of  Contrac  ling 
Office  of  Merit  S)  stems 
Office  of  Special  Cou  isel 

Headquarters,  O  Nee  of  Special  Counsel 


ice  

Information  Officer  

and  Administrative  Services  .... 
Oversigfit  and  Effectiveness 


Railroad  Retirement  $oard: 
Board  Staff  


Securities  and  Exchailge 
Office  of  the  Chie  f 
Office  of  the  Exe<  :u»ive 


Commission: 

Accountant  

Director  ... 


Div  of  Corporatioi  i  Finance 


Small  Business  Admiiiistration: 
Office  of  the  Insp  jctor  General 


Office  of  ttie  Gen  sral  Counsel 


Office  of  Equal 
Office  of  Hearingi ; 
Office  of  the  Chi^ 
Office  of  Economic 
Office  of  Financia  t 


Ejnployment  O  &  C  Rights  Compliance 

and  Appeals  

Financial  Officer 

Development 

Assistance  


Office  of  Surety 
Office  of  Govemr^ient 
Office  of  Minority 
Office  of  Entrepreneurial 
Office  of  Information 
Office  of  Human 
District  Directors 


uarantees  

C  &  M  Enterprise  Development 

Enterprise  Development  

Development 

Resource  Management 

Resources  


Director,  Personnel  Res  &  Development  Center. 

Director,  Staffing  Automation. 

Senior  Advisor. 

Special  Assistant  to  the  Associate  Director. 

Director,  Office  of  Worttforce  Relations. 

Dir  Ctr  for  Partnership/Labor  Mgmt  Relations. 

Assistant  Dir  for  Human  Resources  Development. 

Director,  Fed  Investigation  Systems. 

Chief  Information  Officer. 

Director  of  Contracting  &  Administrative  Serv. 

Asst  Dir  for  Merit  Systems  Oversight. 

Assoc  Special  Counsel  (Prosecution). 

Assoc  Spec  Counsel  (Investigation). 

Deputy  Associate  Spec  Counsel  for  Prosecution. 

Assoc  Special  Counsel  for  Disclosure  and  Complaints  Examination. 

Director  for  Management. 

Assoc  Special  Counsel  Planning  and  Oversight. 

Associate  Special  Counsel  for  Plan  &  Advice. 

Chief  of  Technology  Service. 

Director  of  Hearings  and  Appeals 

Chief  Actuary 

Director  of  Field  Service. 

Director  of  Administration. 

Deputy  General  Counsel. 

Asst  Inspector  General  for  Investigations. 

Chief  Financial  Officer. 

Assistant  Inspector  General  for  Audit. 

Director  of  Taxation. 

General  Counsel. 

Director  of  Programs. 

Chief  Information  Officer. 

Dir  of  Operations. 

Dir  of  Policy  &  Systems. 

Director  of  Fiscal  Operations. 

Dep  Chf  Accountant. 
Associate  Executive  Director  (Finance). 
Associate  Executive  Director  (Administration). 
Associate  Director  (Operations). 
Associate  Director  (Legal). 

Asst  Inspector  General  for  Auditing. 

Asst  inspector  for  Investigations. 

Deputy  Inspector  General. 

Assistant  Inspector  Gen/Inspection  &  Eval. 

Asst  Inspection  General  for  Magnt  Legal  Cousl. 

Associate  General  Counsel  for  General  Law. 

Assoc  Gen  Counsel  Litigation. 

Assoc  Gen  Counsel  for  Financial  Law. 

Asst  Admr  for  Equal  Employ  O  &  C  Right  Compl. 

Asst  Administrator  for  Hearings  and  Appeals. 

Deputy  Chief  Financial  Officer. 

Dep  to  the  Admin  for  Capital  Access. 

Assoc  Administrator  for  Financial  Assist. 

Dep  Assoc  Admr  for  Financial  Assistance. 

Asst  Admr  for  Borrower  and  Lender  Servicing. 

Assoc  Administrator  for  Surety  Guarantees. 

Associate  Administrator  for  Procurement  Policy  and  Liaison. 

Assoc  Admin  for  Minority  Small  Bus  Cap  Owners. 

Deputy  to  the  Ada  for  Entrepreneurial  Dev. 

Chief  Information  Officer. 

Asst  Administrator  for  Human  Resources. 

District  Director. 

District  Director. 

District  Director. 

District  Director. 

District  Director. 

District  Director. 

District  Director. 

District  Director. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  1 999— Continued 


Agency  and  organization 

Social  Security  Administration: 

Office  of  the  Inspector  General 

Office  of  Investigations 

Office  of  Audits 

Office  of  Actuary 

Office  of  Human  Resources  ...: 

Office  of  Finance,  Assessment  &  Management  

Office  of  Financial  Policy  and  Operations 

Office  of  Acquisition  and  Grants  

Office  of  Telecommunications  and  Systems  Operations 

Division  of  General  Law  

Department  of  State: 

Office  of  the  Inspector  General 


Career  reserved  positions 


Bureau  of  Intelligence  and  Research 

Bureau  of  Administration  , 

Bureau  of  Personnel  

Bureau  of  Arms  Control  


Bureau  of  Nonproliferation. 
Department  of  Transportation; 
Office  of  Inspector  General 


Assistant  Inspector  General  for  Auditing  

Office  of  Finance,  Economic  and  Information  Technology 

Office  of  Aviation  

Office  of  Highways  and  Highway  Safety 

Assistant  Inspector  General  for  Investigations  

Assistant  Inspector  General  for  Maritime  &  Departmental  Programs 

Asst  Secretary  for  Budget  &  Programs 

Asst  Sec  for  Administration  

Assoc  Admr  for  Safety  

Office  of  Safety  Enforcement 

Associate  Administration  for  Pipeline  Safety 

Office  of  Shipyard  Revitalization  

Ofc  of  Assoc  Admr  for  Ship  Financial  A  &  C  Prefemce 

Office  of  the  Administrator  

Federal  Highway  Administration  

Office  of  Fiscal  Services  

Office  of  Motor  Carrier  Standards 

Office  of  Real  Estate  Services  

Motor  Camer  and  Highway  Safety 

Research,  Development  and  Technology 

Associate  Administrator  for  Safety  Assurance 

Ofc  of  Defects  Investigation  

Ofc  of  Vehicle  Safety  Comp 

US  Coast  Guard 

Office  of  the  Chief  of  Staff  


Deputy  Inspector  General. 

Counsel  to  the  Inspector  Ger>eral 

Asst  Inspector  General  for  Investigations. 

Dep  Asst  Inspector  General  for  Investigations. 

Asst  Inspector  Gen  for  Audits. 

Dep  Asst  Inspector  General  for  Audits. 

Chief  Actuary. 

Deputy  Chief  Actuary  (Long-Range). 

Deputy  Chief  Actuary  (Short-Range). 

Dir  Ofc  Latx)r-Management  Employee  Relations 

Senior  Financial  Executive. 

Assoc  Comr,  Office  of  Fin  Policy  &  Operations. 

Dep  Assoc  Comm  Financial  Policy  &  Operations. 

Assoc  Commissioner  for  Acquisition  &  Grants 

Assoc  Comm  for  Telecommunications  &  Sys  Oper. 

Deputy  Associate  Commissioner  for  T&SO 

Dep  Assoc  Commr  for  T  &  S  Ops  (Telecomm). 

Associate  General  Counsel  for  General  Law. 

Assistant  Inspector  General  for  Audits. 

Asst  Inspector  General  for  Investigations. 

Counsel  to  the  Inspector  General. 

Dep  Asst  Inspector  General  for  Audits. 

Asst  Insp  Gen  for  Policy,  Ping  and  Management. 

Dep  Asst  Inspector  Gen  tor  Inspections. 

Deputy  Inspector  General. 

Asst  Inspector  Gen  for  Security  Oversight. 

Senior  Inspector — Thematic  Review. 

Executive  Director. 

Director,  Office  of  Acquisitions. 

Director,  Ofc  of  Civil  Service  Personnel  Mgmt. 

Ses  Long  Term  Training. 

Office  Director. 

Office  Director. 

Office  Director. 

Office  Director 

Deputy  Asst.  Secretary. 

Office  Director. 

Deputy  Inspector  General. 
Senior  Counsel. 

Associate  Deputy  Inspector  General. 

Assistant  Inspector  General  for  Rail,  Transit,  and  Special  Program  Au- 
dits. 
Asst  Insp  General  for  Auditing. 
Depty  Asst  Inspector  General 
Dep  Asst  Inspector  General. 

Deputy  Assistant  Inspector  General  for  Highways  &  Highway  Safety. 
Asst  Inspector  General  for  Investigations. 
Dep  Asst  Inspector  General  for  Investigations. 
Deputy  Asst  Inspector  General. 
Deputy  Chief  Financial  Officer. 
Asst  Secy  for  Administration. 
Senior  Procurement  Executive. 
Assoc  Admr  for  Safety. 
Director,  Office  of  Safety  Enforcement. 
Assoc  Admr  for  Pipeline  Safety. 
Dir  Ofc  of  Shipyard  Revitalization. 
Assoc  Admr  for  Ship  fin  A  &  C  Preference 
Senior  Advisor. 
Executive  Director. 
Dir  Ofc  of  Budget  &  Finance. 
Director,  Office  of  Research  and  Standards. 
Dir  Ofc  of  Real  Estate  Services 
Director,  Office  of  Motor  Carrier  Enforcement. 
Director,  Office  of  Safety  RD&T. 
Associate  Administrator  for  Safety  Assurance. 
Dir-Ofc  of  Defects  Investigation 
Dir-Ofc  of  Vehicle  Safety  Compliance. 
Deputy  Assistant  Commandant  for  Acquisition. 
Director  of  Finance  and  Procurement. 
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Agency  and  organization 


Surface  Transponatlon-Board  

Office  of  Proceedings 

Department  of  Treasury: 

Assistant  Secrete  ry  (International  Affairs) 
Under  Secretary  or  Domestic  Finance  .... 
Fiscal  Assistant  ^retary 


Financial  Manage  ment  Service 


Bureau  of  ttie  Pu  )lic  Debt 


Assistant  Secreta  7  (Enforcement) 


Bureau  of  Alcoho 


Chief  Counsel 
US  Customs 


Tobacco  and  Firearms 


Service 


Career  reserved  positions 


Director  of  Economics,  Environmental  A  &  A. 
Deputy  Director — Legal  Analysis. 

Dir  Ofc  of  Foreign  Exchange  Operations. 

Director,  Office  of  Procurement. 

Fiscal  Assistant  Secretary. 

Deputy  Assistant  Secretary  for  Fiscal  Operations  and  Policy  Dep  Asst 

Secretary  Accouting  Operations 
Dir,  Regional  Financial  Center  (Chicago). 
Director,  Regl  Fin  Ctr  (San  Francisco). 
Director,  Regl  Fin  Ctr  (Austin). 
Comptroller. 

Director  Platfomri  Services  Directorate. 
Assistant  Commissioner,  Govemmentwide  Accounting. 
Commr  of  Financial  Management  Service. 
Asst  Commissioner,  Information  Resources. 
Assistant  Commissioner,  Federal  Finance. 
Director  Operations  Group. 
Dep  Com  Financial  Management  Service. 
Asst  Comr,  Management  (Chief  Fin  Ofcr). 
Director  Systems  90  Implementation. 
Director,  Systems  Management  Directorate. 
Assistant  Commissioner  (Agency  Sen/ices). 
Deputy,  Chief  Information  Officer. 
Chief  Accounting  Officer. 
Assistant  Commissioner,  Financial  Operations. 
Assistant  Commissioner  Debt  Management  Seres. 
Commissioner. 

Dep  Commr  of  the  Public  Debt. 
Asst  Commissioner  (Savings  Bond  Operations). 
Asst  Commr  (Financing). 
Asst  Commr  (Administration). 
Executive  Director. 

Government  Securities  Policy  Advisor. 
Asst  Commr/Securities  &  Accounting  Services. 
Assistant  Commissioner  (Office  of  Informaiton  Technology). 
Asst  Commissioner  (Public  Debt  Accounting). 
Dep  Dir,  Financial  Crimes  Enforcement  Network 
Director  Fincen. 

Executive  Assistant  Director,  Fincen. 
Assoc  Dir,  Ofc  of  Mgmt/Chf  Fin  Ofcr,  Fincen. 
Senior  Advisor  to  the  Asst  Secy  (Enforcement). . 
Dir  Exe  Ofc  for  Asset  Forfeiture. 
Special  Agent  in  Charge  (NY  Field  Division) 
Spec  Agen  in  Charge  (Washington  Field  Div). 
Assistant  Director  (Inspection). 
Dep  Asst  Dir  (Liaison  &  Public  Information). 
Dep  Assoc  Dir  Reg  Enforcement  Field  Operation. 
Deputy  Asst  Director  (Inspection). 
Deputy  Asst  Dir  (CE  Field  Operations) — East. 
Deputy  Asst  Dir  (CE  Field  Operations)— West. 
Asst  Dir  (Science  &  Technology). 

Asst  Dir  (Field  Operations).  ^ 

Deputy  Asst  Dir  (Held  Operations). 
Deputy  Asst  Dir  (Science  &  Technology). 
Director  Laboratory  Services. 
Deputy  Director. 

Asst  Dir  (Firearms  Explosives  &  Arson). 
Asst  Dir  (Alcohol  &  Tobacco). 
Deputy  Asst  Director  (Alcohol  &  Tobacco). 
Dep  Asst  Dir  (Firearms  Explosives  Arson). 
Asst  Dir  (Liaison  &  Public  Information). 
Associate  Chief  Counsel  (Admin  &  Ethics). 
Dir,  Intemational  Trade  Compliance  Division. 
Dir  Ofc  of  Regulatory  Audit. 
Special  Agent  in  Charge,  Miami. 
Director,  Investigative  Operations  Division. 
Dir,  Applied  Technology. 
Special  Agent  in  Charge — New  York. 
Special  Agent  in  Charge — Los  Angeles. 
Deputy  Assistant  Commissioner,  Internal  Affairs. 
Regional  Special  Agent  in  Charge  (SAIC). 


Federal  Register / Vol.  65,  No.  41 /Wednesday,  March  1,  2000 /Notices 


11165 


Positions  That  Were  Career  Reserved  During  Calendar  Year  1999 — Continued 


Agency  and  organization 

Career  reserved  positions 

Regional  Special  Agent  in  Charge  (SAIC). 

Regional  Special  Agent  in  Charge  (SAIC). 

Dir  Customs  Management  Center  New  York. 

Area  Dir,  Newark. 

Dir  Customs  Management  Center  N  Atlantic. 

Asst  Commissioner.  Field  Operations. 

Dir  Customs  Management  Center  Gulf. 

Dir  Customs  Management  Center  Mid-Amenca. 

Dir  Customs  Management  Center— S  Texas. 

■ 

Dir  Customs  Management  Center — Mid  Pacific. 

Project  Executive. 

Asst  Commissioner,  Regulations  &  Rulings. 

Dir  Strategic  Trade  Center  Chicago. 

Deputy  Asst  Commissioner  (Investigations). 

Area  Director,  JFK  Airport. 

Asst  Commissioner  Chief  Information  Officer. 

Dir  Customs  Management  Center  South  Florida. 

Special  Agent  in  Charge  (New  Orleans). 

Director,  Public  Affairs. 

Dep  Dir,  Ofc  of  Regulatory  Audit. 

Director,  Investigative  Programs. 

Asst  Commissioner,  Investigations. 

Director  Strategic  Trade  Center-Plantation. 

Dir  Laboratories  &  Scientific  Services. 

Project  Executive. 

Chief  Operations  Officer 

Special  Agent  in  Charge — Boston 

Deputy  Assistant  Commissioner,  Field  Operations. 

Director  Budget 

Exec  Dir  The  Interdiction  Committee. 

Assistant  Commissioner,  Finance. 

' 

Executive  Director,  Mission  Support  Service. 

Project  Executive. 

Dir  Tariff  Classification  Appeals  Division. 

Dir  Strategic  Trade  Center  Long  Beach. 

Processes  and  Policy  Executive. 

Director,  OFC  of  Air  Interdiction. 

Special  Agent  in  Charge  (Houston). 

Dir  Customs  Management  Center— S  Calif omia 

Dir  Office  of  Planning. 

Director,  Strategic  Trade  Center  Operations. 

Director,  Budget  Division. 

Executive  Dir4ector  Customs  Management  Center. 

Dir  Customs  Management  Center  South  Pacific 

Director,  Strategic  Trade  Center. 

Project  Exec  (Dir  Intervention  Management). 

Associate  Executive  Director  (West). 

Director,  Administration  Policy  &  Planning. 

Asst  Commissioner,  Strategic  Trade. 

Special  Agent-ln-Charge  (San  Diego). 

Technology  Manager. 

Asst  Commissioner,  Human  Resources  Mgmt. 

Regional  Special  Agent  in  Charge. 

Director,  Ofc  of  Automated  Commercial  Systems. 

Associate  Executive  Director,  East. 

Assistant  Commissioner,  Office  of  Training  and  Development. 

Director,  Infrastructure  Division. 

Director,  Management  Inspection. 

Special  Agent-in-Charge — Dallas. 

Associate  Executive  Director,  Central. 

Deputy  Chief  Financial  Officer 

Special  Agent  in  Charge— El  Paso. 

Special  Advisor  (Enforcement). 

Customs  Chiet  Counsel         

Associate  Chief  Counsel  (Miami). 

^^  KJ%J  WJt    ■  1  ^^       X^  I    f  f\^  1       ^^  V  \JK*    1%^^rf  ■           •,»,p«»**«««*«»»»»*»»»*»«»*«»»»«*t»»»*»*»»»*»*»»*"««""""«""""""""»"" 

Associate  Chief  Counsel  (Chicago). 

Associate  Chief  Counsel  (New  York). 

Associate  Chief  Counsel  Enforcement. 

Assoc  Chief  Counsel  (Trade  Tariff  &  Leg). 

Associate  Chief  Counsel  (Houston), 

Assoc  Chief  Counsel  (Administration). 

Associate  Chief  Counsel  (Los  Angeles). 

Secret  Service  

Director  of  the  Secret  Service. 
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Ofc  of  the  lnspe<  tor  General 


Office  of  the 
Inspector  General 


Internal  Revenu<  Service 
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Agency  and  organization 


Gerieral  Counsel  

for  Tax  Administration 


Assistant  Secretary  (Economic  Policy) 

Assistant  Secretary  (Tax  Policy)  

Assistant  Secreti  iry  (Management)  

United  States  Mi  it 


Career  reserved  positions 


Deputy  Director  U.S.  Secret  Service. 
Asst  Director,  Investigations. 
Asst  Dir  (Protective  Operations). 
Asst  Dir  (Protective  Research). 
Assistant  Director,  Administration. 
Assistant  Director  Inspection. 
Dep  Asst  Dir  (Protective  Operations). 
Spec  Agent  in  Charge — Presidential  Protective. 
Special  Agent  in  Charge,  New  York  Office. 
Special  Agent  in  Charge,  Chicago. 
Special  Agent  in  Charge,  Los  Angeles  Office. 
Dep.  Asst.  Dir.  (Protective  Research). 
Assistant  Director — Training. 
Asst  Director — Govt  Liaison  and  Public  Aff. 
Spec  Agent  in  Charge — VP  Protect  Div. 
Spec  Agent  in  Charge — Tech  Sec  Div. 
Spec  Agent  in  Charge — Intelligence  Div. 
Spec  Agent  in  Charge — Washington  Field  Office. 
Spec  Agent  in  Charge — Philadelphia  Field  Office. 
Special  Agent  in  Charge,  Dallas  Field  Office. 
Deputy  Asst  Dir  Investigations. 
DAD — Administration. 

Deputy  Special  Agent  in  Charge  Pres  Prot  Div. 
DAD  (Uniformed  Forces,  F  &  E  Dev),  Ofc  Tmg. 
Dep  Special  Agent  in  Charge— PPD  White  House. 
Special  Agent  in  Charge — Houston  Field  Ofc. 
Deputy  Assistant  Director — Technology. 
Deputy  Asst  Director  Office  of  Inspection. 
Sp)ec  Agent  in  Charge — Miami  Field  Office. 
Deputy  Special  Agent  in  Charge — VP  Prot  Div. 
Dep  Asst  Dir  Protective  Operations. 
Chf,  Info  Resources  Management  Division. 
Spec  Agent  in  Charge — Atlanta  Field  Office. 
Deputy  Asst  Dir  Protective  Operations. 
Special  Agent  in  Charge. 
Dep  Asst  Inspector  Gen  for  Audit  (Fin  Mgmt). 
Dep  Insp  Gen  Investigation  (DAIGI)  Tid. 
Counsel  to  the  Inspector  General. 
Assistant  Inspector  General  for  Management  Services. 
Assistant  Inspector  General  for  Audit. 
Dep  Asst  Inspect  General  for  Audit  Prog  Audit. 
Dep  Asst  Inspector  Gen  for  Investigations. 
Asst  Inspector  General  for  Investigations. 
Chief  Counsel. 

Regional  Inspector,  Southwest  Reg. 
Regional  (Inspector  General  for  Tax  Administration — SE). 
Assistant  Inspector  General  for  Management  Sen/ices. 
Associate  Inspector  General  for  Audit. 
Associate  Inspector  General  fo'  Audit  (Wage  and  Investment). 
Associate  Inspector  General  for  Audit  (Small  Business  and  Tax  Ex- 
empt). 
Deputy  Inspector  General  for  Audit. 
Deputy  Inspector  General  for  Tax  Administration. 
Associate  Inspector  General  for  Investigation  (Investigative  Support). 
Sr  Economist. 

Dir  (Economic  Mod  &  Computer  Applications). 
Director,  Office  of  Procurement. 
Deputy  Chief  Financial  Officer. 
Assiciate  Dir.  Information  Resources/CIO. 
Chief  Technology  Officer. 
Associate  Director  for  Circulating. 
Dep  Assoc  Dir  for  Financial  &  Dep  Chief  Fin  Ofc. 
Associate  Director  for  Marketing. 
Assoc  Dir  For  Pol  &  Mgmt  Chf  Fin  Officer. 
Regional  Commissioner,  Northeast. 
Regional  Commissioner,  Southeast. 
District  Dir,  Los  Angeles. 
District  Director,  New  Jersey. 
District  Director,  Illinois. 
District  Dir,  Manhattan. 
District  Dir,  Brooklyn. 
District  Director,  New  England. 
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District  Director,  S  Texas. 

District  Director,  N  Texas. 

District  Director,  Kansas-Missouri. 

District  Director,  Michigan. 

District  Director,  N  California 

District  Director,  Georgia. 

National  Director,  Tax  Forms  and  Publications. 

Dir  Martinsburg  Computing  Center 

Dir,  IRS  Data  Center  Detroit. 

Service  Center  Director,  Memphis 

Dir  Service  Ctr  Cincinnati. 

Service  Center  Dir,  Philadelphia. 

Service  Center  Director,  Andover,  Mass. 

Srvc  Ctr.  Dir,  Brookhaven. 

Srvc  Ctr.  Dir ,  Kansas  City. 

Service  Center  Dir,  Ogden. 

SRVC  Ctr  Dir,  Atlanta. 

District  Director,  Connecticut-Rhode  Island. 

District  Director,  N  Central. 

District  Director,  Upstate  NY. 

District  Director,  North-South  Carolina 

District  Director,  Indiana. 

District  Director,  Kentucky-Tennessee 

District  Director,  Pacific-Northwest 

District  Director,  Aritansas-Oklahoma. 

District  Oirector,  Gulf  Coast. 

District  Director,  Ohio. 

District  Director.  Midwest. 

District  Director,  Virginia-West  Virginia. 

District  Director,  Southwest. 

District  Director,  Rocky  Mountain. 

Assistant  District  Director,  Illinois. 

Assistant  District  Director,  Manhattan. 

Asst  District  Dir,  Los  Angeles. 

Assistant  District  Director,  N  California. 

Asst  District  Director,  New  England. 

Assistant  District  Director,  N  Texas. 

Assistant  District  Director,  Delaware-Maryland. 

Regional  Dir  of  Appeals  North  Atlantic  Region. 

Regional  Director  of  Appeals-Western  Region. 

Regional  Inspector  Western  Region. 

Natl  Dir,  Equal  Opportunity  &  Diversity. 

Assistant  District  Director.  Georgia 

Controller  National  Dir  for  Financial  Mgmt. 

Director.  Technical  Contract  Management  Division. 

Deputy  Assistant  Commissioner  (Procurement). 

Director,  Submission  Processing  Division. 

National  Director,  Commissioner's  Review  Group. 

Assistant  to  the  Commissioner. 

Director,  Exempt  organizations  Rulings  and  Agreements. 

Commissioner,  Tax  Exempt  &  Government  Entities  Division. 

District  Director.  Delaware-Maryland. 

Assistant  Commissioner  (Service  Center  Operations): 

Asst  Deputy  Commissioner  (Modemization). 

Dir  Exempt  Organizations  Technical  Division. 

D/Employee  Plans  Tech  &  Actuarial  Division. 

District  Director.  South  Texas. 

National  Director  for  Financial  Management. 

Director,  Legislative  Affairs  Division. 

Director,  Statistics  of  Income  Division. 

Dep  Asst  Commr  (Criminal  Investigation). 

Director,  Submission  Processing  Center,  Memphis. 

Director.  Customer  Service  Center — Cincinnati. 

Assistant  Service  Center  Director,  Fresno 

Director,  Customer  Service  Center — Brookhaven. 

Director,  Submission  Processing  Center — Kansas  City. 

Director,  Customer  Service  Center — Ogden 

Deputy  Chief,  Customer  Service  Field  Operations  (Atlanta). 

Asst  District  Director  Buffalo. 

Deputy  Division  Commissioner,  Large  and  Mid-size  Business. 

Regional  Director  of  Appeals. 

Regional  Director  of  Information  Systems.  Mid  States. 
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Asst  Comr  (Electronic  Tax  Administration). 
National  Director  for  Financial  Analysis. 
Assistant  District  Director — New  Jersey. 
Assistant  District  Director,  Southwest. 
Project  Director. 

Regional  Chief  Customer  Service,  Northeast. 
Privacy  Advocate. 

Assistant  Commissioner  (Is  National  Operations). 
District  Director,  Central-Califomia. 
Assistant  Service  Center  Director,  Austin. 
Asst  Service  Center  Director,  Philadelphia. 
National  Director  of  Appeals. 
Director  of  Investigations,  Eastern  Area  OPS. 
Dir  of  Investigations. 

Dir  of  Investigations,  Southern  Area  of  OPS. 
Director,  Office  of  National  Operations. 
Director  of  Support  Services,  Northeast, 
Director  of  Support  Services,  Midstates. 
Director  of  Support  Services,  Southeast. 
Natl  Dir  for  Communication  Education  Quality. 
Asst  District  Director,  Kentucky-Tennessee. 
Chief  Compliance,  Northeast. 
Chief  Compliance. 

Dir,  Customer  Serv  Compliance  &  Mgmt  Sys  Div  . 
Associate  Inspector  General  for  Audit  (Information  System  and  Finan- 
cial Mgmt). 
District  Director,  Pennsylvania. 
Assistant  Sen/ice  Center  Director,  Ogden. 
National  Dir,  Customer  Service  Operations. 
Regional  Director  of  Information  Systems— Westem. 
Assistant  District  Director,  Houston. 
Service  Center  Director,  Austin. 
District  Director,  Houston. 
Dir  of  Investigations,  Central  Area  of  Ops. 
Deputy  Executive  Officer  for  Customer  Service. 
Project  Director. 
Deputy  Chief  Financial  Officer. 
Chief  Communications  and  Liaison. 
Special  Assist  to  Chief  Mgmt  &  Administration. 
Exec  Asst  to  the  Natl  Dir  Ofc  of  Quality. 
Director  of  Procurement. 
Dean  School  of  Information  Technology. 
Dean  School  of  Professional  Development. 
Deputy  Commissioner  (Operations). 
Dir  Ofc  of  Media  Relations. 

Natl  Director,  Strategic  Planning  Division.  ^ 

District  Director,  North  Florida  District.  '^ 

Deputy  National  Taxpayer  Advocate. 
National  Director,  Telephone  Operations. 
Project  Dir  Disciplinary  Action  Review. 
Natl  Dir,  Submission  Processing  Division. 
Assistant  District  Director,  S  Califomia. 
Asst  Commissioner  (Collections). 
Director,  Submission  Processing  Center,  Fresno. 
Executive  Ofcr  for  Service  Center  Operations. 
Natl  Dir  Real  Estate  Planning  &  Management. 
Assistant  District  Dir,  Central  Califomia. 
Director,  Collection  Redesign. 
Regional  Director  of  Information  Systems-Southeast. 
Director,  of  Systems  Life  Cycle  S&E. 
Director,  Systems  Support  Division. 
Executive  Director,  Modernization  Design. 
Assistant  Commissioner  (is  Field  Operations). 
Project  Director,  Customer  Service  Site. 
Director,  Customer  Sen/ice  Center— Andover. 
Natl  Director  Corporate  Examinations. 
Regional  Director  of  Information  Systems,  Ne. 
Assistant  Director  Dir,  north-South  Carolina. 
Regional  Chief  Customer  Service,  Midstates. 
Regional  Chief  Customer  Service,  Western. 
Director,  Chief  Customer  Service  Western. 
Director,  Customer  Service  Center— Atlanta. 
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Director,  Submission  processing  Center — Philadelphia. 
National  Dir,  Customer  Serv  Planning  &  Syst 
Director,  Tennessee  Computing  Center. 
National  Director,  Tax  Refund  Fraud. 
Asst  District  Director,  Ohio. 
National  Director  Personnel. 
District  Director,  S  Florida. 
Project  Director. 

Assistant  Service  Center  Director,  Cincinnati 
Director,  Submission  Processing  Center — Brookhaven. 
Assistant  Commissioner  (Product  Assurance). 
Assistant  Commissioner  (International). 
Project  Director 

Asst  District  Director.  Rocky  Mountain. 
Executive  for  Service  Center  Customer  Service  and  Support. 
Asst  Dist  Dir,  Virginia-West  Virginia. 
Assistant  Disrict  Director — Pennsylvania. 
Assistant  Distnct  Director — t^anhatan. 
Director,  Submission  Processing  Center — Ogden 
Assistant  Director  Operations  (Customer  Service  Center — Atlanta). 
Deputy  National  Dir  of  Appeals. 
Regional  Commissioner,  Midstates. 
Project  Director. 

Director,  Program  and  Project  Manager  Division. 
Deputy  Chief  Operations  Officers 
Director,  Architecture  Division. 
Dep  Chief  Info  Officer  (Infro  Resources  Mgmt). 
Chief  Compliance,  Western. 
National  Director  of  Quality. 
Asst  Comr  (Forms  &  Submission  Process). 
Diector,  Submission  Processing  Center — Austin. 
Regional  Director  of  Appeals  Midstates. 
National  Director,  Compliance  Specialization. 
Dean  School  of  Taxation. 
National  Director  Speciality  Taxes. 
Regional  Chf  Compliance,  Midstates. 
Customer  Service  Transition  Executive. 
Assistant  Commissioner  Office  of  Program  E&R  Analysis. 
National  Dir,  Electronic  Program  Operations 
National  Director,  Communications. 
Director,  Security  Standards  and  Evaluation  Office. 
Project  Director 

Director,  Telecommunications  and  Operations  Division. 
Dir.  Office  of  System  Standards  &  Evaluation. 
District  Director,  S  Califomia 

Deputy  Division  Counsel  and  Deputy  Associate  Chief  Counsel  (Tax  Ex- 
empt &  Government  Entities). 
Project  Director. 

Deputy  Chief,  Management  and  Finance. 
Project  Director 

Director,  Customer  Service  Center,  Philadelphia. 
Director,  Submission  Processing  Center — Atlanta. 
Project  Director. 

Program  Executive  for  Organizational  Performance  Management. 
National  Dir,  Multimedia  Production  Division. 
Deputy  Chief,  Customer  Service  Field  Operations  (Dallas). 
Deputy  Chief  Information  Officer  (Systems). 
National  Dir,  Collection  Field  Operations 
Assistant  District  Director — N.  Florida. 
Modemization  Support  Program  Management  Executive. 
Director,  Customer  Service  Center — Memphis. 
Executive  for  Service  Center  Submission  Processing. 
Regional  Commissioner,  Westem. 
Director,  Corporate  Processing  Division. 
Director  of  Support  Services,  Western. 
Director,  Information  Resources  Management  Office. 
Asst  to  the  Senior  Dep  Commissioner. 
National  Director  Compliance  Research. 
Chief  Human  Resource  Officer. 
Director,  Submission  Processing  Center — Cincinnati 
Deputy  Division  Commissioner.  Tax  Exempt  and  Govemment  Entities. 
Director,  Intemational  District  Operations. 
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National  Director  for  Systems  &  Account  Stds. 

Deputy  Asst  Commissioner  (International) 

Project  Director. 

Director,  Business  Systems  Requirements. 

Asst  Commissioner  (Support  Services). 

Chief  of  Operations  Officers. 

Assistant  District  Director,  S  Florida. 

Project  Director. 

Project  Coordinator  for  Criminal  Investigation  Division  Review. 

Program  Executive  for  TT&SI 

Asst  Commr  (Examination  &  GovntI  Liaison) 

Assistant  Service  Center  Director— Andover. 

Chief,  Customer  Service  Field  Operations. 

; 

Director,  Customer  Service  Center— Kansas  City. 
Service  Center  Director,  Fresno. 
Asst  Comr  (Procurement). 

Natl  Director,  Electronic  Prog  Enhancement. 

-^ 

National  Director  for  Budget. 

Chief  Management  and  Administration. 

. 

Electronic  Tax  Administration  Modemization  Executive. 

Deputy  Assistant  Commissioner  (Program  Management  &  Architec- 

ture). 

Assistant  Commissioner  (Systems  Development). 

Director,  Submission  Processing  Center— Andover. 

Director,  Customer  Service  Center — Fresno. 

Deputy  Chief,  Agencywide  Shared  Services. 

1 

Assistant  District  Director,  Michigan. 

Project  Director. 

Project  Director. 

Asst  Chief  Counsel  (General  Litigation). 

Asst  Chief  Counsel  (Criminal  Tax). 

Asst  Chief  Counsel  (General  Legal  Services.) 

Asst  Chief  Counsel  (Disclosure  Litigation). 

Assistant  Chief  Counsel  (Intemational). 

Assistant  Chief  Counsel  (Corporate). 

Dep  Asst  Chf  Coun  (Income  Tax  &  Accounting). 

Dep  Asst  Chf  Coun  (Passthroughs/Spec  Indust). 

! 

» 

Asst  Chief  Counsel  (Field  Service). 

Asst  Chf  Coun  (Passthroughs/Spec  Industries). 

Deputy  Asst  Chief  Counsel  (Corporate). 

Dep  Assoc  Chief  Counsel  (Fin  &  Management). 

Dep  Asst  Chief  Counsel  (Field  Service). 

Dep  Asst  Chief  Coun  (Financial  Inst  &  Prod). 

Dep  Assoc  Chf  Coun  (Enforcement  Litigation). 

Deputy  Assoc  Chief  Counsel  (Intemational). 

Asst  Chf  Coun  (Fin  Institutions  &  Products). 

Dep  Asst  Chief  Coun  (Income  Tax  &  Accounting). 

Dep  Assoc  Chief  Counsel  (EBEO). 

Asst  Chief  Counsel  (Income  Tax  &  Accounting). 

Special  Counsel  to  the  National  Taxpayer  Advocate. 

Assistant  Chief  Counsel  (lntemational)(Technical). 

Assoc  Chief  Counsel  (Enforcement  Litigation). 

AS.SOC  Chief  Coun  (Emp  Benefits  Exempt  Org). 

Special  Counsel  (Modemization  &  Strat  PInng). 

Deputy  Chief  Counsel  (Technical). 

Asst  Chief  Counsel  (EBEO). 

Dep  Assoc  Chief  Counsel  (Domestic)(Technical). 

Associate  Chief  Counsel  (Intemational). 

Assoc  Chf  Counsel  (Finance  &  Management). 

Associate  Chief  Counsel/Operating  Division  Counsel  (TEGE). 

Dep  Assoc  Chief  Coun  (Domestic)(Field  Serv). 

Deputy  Chief  Counsel  (Operations) 

Assoc  Chief  Counsel  (Domestic). 

Regional  Couns 

(Is  

Regional  Counsel  SE  Region. 

District  Counsel.  New  England. 

District  Counsel,  Los  Angeles. 

District  Counsel,  Ohio. 

District  Counsel,  Pennsylvania. 

District  Counsel,  New  Jersey. 

■ 

District  Counsel,  Illinois. 
District  Counsel,  Manhattan.' 

■ 
1 

District  Counsel,  N  Texas. 
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Comptroller  of  the  Currency 

Regional  Operations 

US  Agency  for  International  Development: 

Office  of  the  Administrator 

Office  of  the  General  Counsel  

Office  of  the  Inspector  General 

Office  of  Security 

Office  of  Equal  Opportunity  Programs  

Bureau  for  Global  Programs,  Field  Support  and  Research 

Bureau  for  Europe  and  the  New  independent  States  

Bureau  for  Management  


Career  reserved  positions 


US  Arms  Control  and  Disarmanent  Agency: 
Strategic  and  Eurasian  Affairs  Bureau  . 

Broadcasting  Board  of  Governors: 

Bureau  of  Management 

Intemational  Broadcasting  Bureau  


Office  of  Information  Resources  .... 

OFC  of  the  Gen  Counsel  

US  Intemational  Trade  Commission: 

Office  of  Industries  

Office  of  Investigations 

Department  of  Veterans  Affairs: 

Office  of  the  Secretary  and  Deputy 

Office  of  the  Inspector  General 


Board  of  Veterans  Appeals 


District  Counsel,  N  California. 

District  Counsel,  S  Califomia. 

District  Counsel,  S  Florida. 

Regional  Counsel.  Westem. 

Deputy  Regional  Counsel,  Northeast. 

District  Counsel,  Midstates. 

District  Counsel,  Northeast. 

Deputy  Regional  Counsel  (Southeast). 

Deputy  Regional  Counsel,  Westem  Region. 

District  Counsel,  Pacific  Northwest 

District  Counsel,  Delaware-Maryland. 

District  Counsel,  Brooklyn. 

Deputy  Regional  Counsel,  Midstates 

District  Counsel,  Houston. 

District  Counsel,  Rocky  Mountain. 

Deputy  Associate  Inspector  General  for  Investigations. 

Deputy  Inspector  General  for  Investigations. 

Counsel  to  the  Treasury  Inspector  Genral  tor  Tax  Administration. 

Associate  Inspector  General  for  Investigations  (Field  Operations). 

Assistant  Commissioner,  Regional  Operations. 

Counselor  to  the  Agency. 

Deputy  General  Counsel. 

Asst  General  Counsel  for  Ethnk:  &  Adm. 

Counsel  to  the  Inspector  General. 

Deputy  Inspector  General. 

Director,  Office  of  Security. 

Dir  Ofc  Equal  Opportunity  Programs. 

Assoc  Asst  Admr  Center  for  Economw  Growth 

Senior  Deputy  Assistant  Administrator. 

Dep  Asst  Admr  Ctr  for  Pop,  H/N  BFGP.  FS/Res. 

Associate  Assistant  Administrator. 

Deputy  Asst  Administrator. 

Chf  Fin  Ofcr,  Office  of  Financial  Management 

Dir  Office  of  Information  Resource  Management. 

Deputy  Director  Ofc  of  Procurement. 

Deputy  Director,  Office  of  Human  Resources. 

Dir,  Ofc  of  Admin  Services. 

Deputy  Director,  Ofc  of  Procurement. 

Deputy  Asst  Admr  Bureau  for  Management. 

Dep  Director,  Offrce  of  Finar>dal  Management. 

Chief,  Strategic  Transition  Division. 

Director,  Office  of  Personnel. 

Director,  Office  of  the  Comptroller. 

Director,  Office  of  Technology. 

Dir  Engineering  and  Technical  Operations. 

Deputy  for  Engineering  Resource  Controt. 

Deputy  for  Networi^  Operations. 

Director  for  Spectrum  Management. 

Senior  Advisor. 

Director,  Ofc  of  Information  Resources. 

Deputy  General  Counsel 

Dir  Ofc  of  Industries. 
Dir,  Ofc  of  Investigations. 

Director,  Office  of  Edca. 
Assistant  Inspector  General  for  Auditing. 
Assl  Inspector  General  tor  Investigations. 
Dep  Inspector  General 

Asst  Inspector  Gen  for  Dept  Rev  &  Magnt  Sup. 
Dep  Asst  Inspector  General  for  Investigations 
Counseling  to  the  Inspector  General 
Asst  Inspector  General  for  Healthcare  Inspect. 
Dep  Asst  Inspector  General  for  Auditing, 
eputy  Assistant  Inspector  General  for  Healthcare  Inspections. 
Deputy  Assistant  Inspector  General  for  Managennent  and  Administra- 
tion. 
Vice  Chairman. 
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Office  of  Finana 


Office  of  Acquisi 


ion  and  Material  Management 


OFCC  Assf  Sec^ 
Office  of  Human 


for  Planning  and  Analysis 
Resources  Management  ... 


Office  of  Security 
Office  Asst  Seen  itary 


and  Law  Enforcement  

for  Information  and  Technology 


Veterans  Benefit  j  Administration 


Veterans  Health 


^dministration 


Veterans  Inegrati  d  Service  Network  Directors 


(PR  Doc.  00-4690  Fil 

BILUNG  CODE  632S-01-M 


!d  2-29-00:  8:45  am] 


Deputy  Assistant  Secretary  for  Finance. 

Assoc  Dep  Asst  Secy  for  Financial  Operations. 

Director,  Financial  Services  Center. 

Dep  Asst  Sec  for  Acquisition  &  Material  Mgmt. 

Assoc  Dep  Assistant  Secy  for  Acquisitions. 

Assoc  Dep  Asst  Secy  for  Prog  Mgmt  &  Oper. 

Executive  Director/Chief  Operating  Officer. 

Chief  Acturay. 

Assoc  Dep  Asst  Secy  for  Human  Res  Management. 

Assoc  Dep  Asst  Secy  for  Human  Res  Management. 

Dep  Asst  Secy  for  Security  &  Law  Enforcement. 

Dir,  VA  Automation  Ctr,  Austin,  TX. 

Assoc  Dep  Asst  Secy  for  Telecommunications. 

Assoc  Dep  Asst  Secy  for  Pol  &  Prog  Assistance. 

Deputy  Chief  Financial  Officer. 

Dep  Dir  Compensation  &  Pension  Service. 

Chief  Financial  Officer. 

Director,  Resource  Formulation  Office. 

Dir,  Office  of  Real  Property  Management. 

Dir  VA/Dod  Medical  Sharing  Office. 

Dir,  Medical  Care  Cost  Recovery  Office. 

Dir  Emergency  Medical  Preparedness  Office. 

Deputy  Director  Emergency  Medical  Prep  Ofc. 

Chief  Financial  Officer. 

Director,  Western  Area  Office. 

Director,  Eastern  Area  Office. 

Director,  Facilities  Quality  Office. 

Dir  Consulting  Support  Office. 

Director,  Financial  Management  Office. 

Associate  Chief  Financial  Officer  for  Compliance. 

Deputy  Chief  Financial  Officer. 

Dir  Canteen  Service. 


®   F=^ 


Wednesday, 
March  1,  2000 


Part  m 


Federal  Trade 
Commission 


16  CFR  313 

Privacy  of  Consumer  Financial 

Information;  Proposed  Rule 
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FEDERAL  TRADE 
16  CFR  Part  313 


COMMISSION 


Privacy  of  Consui^er  Financial 
Information 


agency:  Federal  Ttade 
ACTION:  Notice  of 


Commission. 
Proposed  rulemaking. 


or 


SUMMARY:  In  this 
Trade  Commissior 
or  "FTC")  issues  a 
Rulemaking  that  is 
504(a)  of  the  Gram|n 
(the  "G-L-B  Act" 
to  financial  institu 
persons  under  the 
jurisdiction,  as  set 
505(a)(7)  of  the  Ac 
requests  comment 
privacy  Rule.  Section 
requires  the 
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members  of  the  public  filing  comments 
need  not  submit  multiple  copies  or 
comments  in  electronic  form.  All 
submissions  should  be  captioned: 
"Gramm-Leach-Bliley  Act  Privacy  Rule, 
16  CFR  Part  313— Comment." 

Comments  related  to  the  Paperwork 
Reduction  Act  should  also  be  submitted 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  FTC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kellie  A.  Cosgrove  or  Clarke 
Brinckerhoff,  Attorneys,  Division  of 
Financial  Practices,  Federal  Trade 
Commission,  Washington,  DC  20580, 
202-326-3224. 
SUPPLEMENTARY  INFORMATION: 

Section  A.  Background 

On  November  12,  1999,  President 
Clinton  signed  the  G-L-B  Act  (Public 
Law  106-102,  codified  at  15  U.S.C.  6801 
et  seq.)  into  law.  Subtitle  A  of  Title  V 
of  the  Act,  captioned  Disclosure  of 
Nonpublic  Personal  Information,  limits 
the  instances  in  which  a  financial 
institution  may  disclose  nonpublic 
personal  information  about  a  consumer 
to  nonaffiliated  third  parties,  and 
requires  a  financial  institution  to 
disclose  to  all  of  its  customers  the 
institution's  privacy  policies  and 
practices  with  respect  to  information 
sharing  with  both  affiliates  and 
nonaffiliated  third  parties.  Title  V  also 
requires  the  Commission,  along  with  the 
Federal  banking  agencies  and  other 
authorities  (Office  of  the  Comptroller  of 
the  Currency,  Board  of  Governors  of  the 
Federal  Reserve  System,  Federal  Deposit 
Insiu-ance  Corporation,  Office  of  Thrift 
Supervision,  National  Credit  Union 
Administration,  Secretary  of  the 
Treasury,  and  Securities  and  Exchange 
Commission  (hereinafter  referred  to 
collectively  as  "the  Agencies")),  after 
consulting  with  representatives  of  State 
insurance  authorities  designated  by  the 
National  Association  of  Insurance 
Commissioners,  to  prescribe  such 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  of  the  provisions  in 
Title  V,  Subtitle  A,  that  govern 
disclosure  of  nonpublic  personal 
information. 

The  Commission  and  the  Agencies 
have  prepared  proposed  rules  to 
implement  Subtitle  A  that  are  consistent 
and  comparable  to  the  extent  possible, 
as  is  required  by  the  statute.  The 
Commission  requests  comment  on  all 
aspects  of  its  proposed  Rule,  as  well  as 
comment  on  the  specific  provisions  and 
issues  highlighted  in  the  Section-by- 


Section  Analysis  of  the  Proposed  Rule, 
below. 

Section  B.  Section-by-Section  Analysis 
of  the  Proposed  Rule 

The  discussion  that  follows  explains 
in  detail  each  section  of  the 
Commission's  proposed  Rule. 

Section  313.1     Purpose  and  Scope 

Proposed  paragraph  (a)  of  this  section 
identifies  three  purposes  of  the  Rule. 
First,  the  Rule  requires  a  financial 
institution  to  provide  notice  in  specified 
circumstances  to  consumers  about  the 
institution's  privacy  policies  and 
practices.  Second,  the  Rule  describes 
the  conditions  under  which  a  financial 
institution  may  disclose  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party.  Third,  the 
Rule  provides  a  method  for  a  consumer 
to  "opt  out"  of  the  disclosiu'e  of  that 
information  to  nonaffiliated  third 
parties,  subject  to  the  exceptions  in 
proposed  §§  313.9,  313.10,  and  313.11, 
as  discussed  below. 

Proposed  paragraph  (b)  sets  out  the 
scope  of  the  Commission's  proposed 
Rule,  and  tracks  the  scope  of 
enforcement  set  out  in  section  505(a)(7) 
of  the  G-L-B  Act.  This  paragraph  states 
that  the  Rule  applies  only  to 
information  about  individuals  who 
obtain  a  financial  product  or  service 
from  a  financial  institution  to  be  used 
for  personal,  family,  or  household 
purposes.  The  principal  type  of  entity 
subject  to  the  Rule  is  a  "financial 
institution,"  a  term  which  is  very  broad 
under  the  Act.  Section  509(3)  defines 
the  term  to  mean  "any  institution  the 
business  of  which  is  engaging  in 
financial  activities  as  described  in 
section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956"  (12  U.S.C. 
1843(k)).  Those  "financial  activities" 
include  not  only  a  number  of  traditional 
financial  activities  specified  in  Section 
4(k)  itself,^  butalso  those  activities  that 
the  Federal  Reserve  Board  has  found  to 
be  closely  related  to  banking,^  or  usual 


>  Section  4(k)(4)(A-E)  states  "the  following 
activities  shall  be  considered  to  be  financial  in 
nature:  (A)  Lending,  exchanging,  transferring, 
investing  for  others,  or  safeguarding  money  or 
securities.  (B)  Insuring,  guaranteeing,  or 
indemnifying  against  loss,  harm,  damage,  illness, 
disability,  or  death,  or  providing  and  issuing 
annuities,  and  acting  as  principal,  agent,  or  broker 
for  purposes  of  the  foregoing,  in  any  State.  (C) 
Providing  financial,  investment,  or  economic 
advisory  services,  including  advising  an  investment 
corripany  (as  defined  in  section  3  of  the  Investment 
Company  Act  of  1940).  (D)  Issuing  or  selling 
instruments  representing  interests  in  pools  of  assets 
permissible  for  a  bank  to  hold  directly.  (E) 
Underwriting,  dealing  in.  or  making  a  market  in 
securities." 

2  Section  4(k)(4)(F').  The  Board's  list  of  such 
activities  is  set  forth  in  12  CFR  225.28.  They 
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in  connection  with  the  transaction  of 
banking  or  other  financial  operations 
abroad. '  The  Commission  invites 
comment  on  whethef  the  activities  as 
set  forth  in  the  Board  regulations  (many 
of  which  are  listed  in  notes  2-3  below) 
may  be  interpreted  narrowly  under  the 
language  of  those  regulations."*  Issues 
relating  to  the  scope  of  the  Act  are  also 
discussed  in  the  Section-by-Section 
Analysis  of  the  definition  of  the  term 
"financial  institution"  in  §  313.3(i). 

Paragraph  (b)  lists  some  examples  of 
"financial  institutions"  subject  to 
Commission  jurisdiction  under  the  Act. 
The  Commission  is  also  authorized  to 
enforce  the  Act  against  "other  persons" 
who  are  not  financial  institutions,  but 
receive  protected  information  from  a 


include  in  certain  circumstances:  brokering  or 
servicing  loans;  leasing  real  or  personal  property  (or 
acting  as  agent,  broker,  or  advisor  in  such  leasing) 
without  operating,  maintaining  or  repairing  the 
property:  appraising  real  or  personal  property; 
check  guaranty,  collection  agency,  credit  bureau, 
and  real  estate  settlement  services:  providing 
financial  or  investment  advisory  activities 
including  tax  planning,  tax  preparation,  and 
instmction  on  individual  financial  management; 
management  consulting  and  counseling  activities 
(including  providing  financial  career  counseling); 
courier  services  for  banking  instruments:  printing 
and  selling  checks  and  related  documents; 
community  development  or  advisory  activities: 
selling  money  orders,  savings  bonds,  or  traveler's 
checks:  and  providing  financial  data  processing  and 
transmission  services,  facilities  (including 
hardware,  software,  documentation  or  operating 
personnel),  data  bases,  advice,  or  access  to  these  by 
technological  means. 

3  Section  4(k)(4)(G).  The  scope  of  the  Act  is  not 
limited  to  activities  abroad,  because  the  text  of 
Section  4(k)(4)(G)  is  'Engaging,  in  the  United 
States,  in  any  activity  that  (i)  a  bank  holding 
company  may  engage  in  outside  of  the  United 
States:  and  (ii)  the  Board  has  determined  [by 
regulation  in  effect  on  November  11,  19991  to  be 
usual  in  connection  with  the  transaction  of  banking 
and  financial  operations  abroad."  (Emphasis 
added.)  The  Board  has  provided  a  list  of  such 
activities  in  12  CFR  211.5(d).  They  include  leasing 
real  or  personal  property  (or  acting  as  agent,  broker, 
or  advisor  in  such  leasing)  where  the  lease  is 
functionally  equivalent  to  an  extension  of  credit; 
acting  as  fiduciary;  providing  investment,  financial, 
or  economic  advisory  services;  and  operating  a 
travel  agency  in  connection  with  financial  services. 

*  For  example,  12  CFR  225.28(b)(1)  and  (b)(2) 
includes  "Extending  credit  and  servicing  loans  " 
and  "Activities  related  to  extending  credit"  as 
activities  that  are  closely  related  to  banking. 
Subsection  (b)(2)  delineates  activities  related  to 
extending  credit:  real  estate  and  personal  property 
appraising;  check  guaranty  services;  collection 
agency  services;  credit  bureau  services;  and  real 
estate  settlement  servicing.  The  Commission 
requests  comment  on  whether  an  entity  engaged  in 
(for  example)  real  estate  settlement  servicing  is  a 
"financial  institution"  only  if  it  also  extends  credit 
or  services  loans,  or  whether  real  estate  settlement 
servicing  alone  constitutes  a  financial  activity  that 
results  in  an  entity  that  engages  in  that  activity 
being  classified  as  a  "financial  institution." 
Similarly,  12  CFR  211.5(d)(15)  includes  operating  a 
travel  agency  "in  connection  with  financial  services 
*   *   *"  The  Commission  requests  comment  on  how 
the  quoted  language  limits  the  activity  of  operating 
a  travel  agency,  and  the  extent  to  which  travel 
agencies  are  in  fact  operated  in  connection  with 
financial  services. 


financial  institution  and  are  subject  to 
the  Act's  restrictions  on  reuse  of  the 
information  set  forth  in  proposed 
§313.12. 

Section  313.2    Rule  of  Construction 

Proposed  §  313.2  of  the  Rule  sets  out 
a  rule  of  construction  intended  to  clarify 
the  effect  of  the  examples  used  in  the 
Rule.  Given  the  wide  variety  of 
transactions  that  Tide  V,  SubtiUe  A.  of 
the  G-L-B  Act  covers,  the  Commission 
and  Agencies  propose  to  adopt  rules  of 
general  applicability  and  provide 
examples  of  conduct  that  would,  and 
would  not,  comply  with  the  Ride.  While 
the  general  rules  are  consistent  among 
the  Commission's  and  Agencies' 
proposals  to  the  extent  possible,  the 
examples  used  by  the  Commission  and 
individual  agencies  differ  on  occasion 
from  those  used  by  the  other  agencies  in 
order  to  provide  guidance  that  may  be 
most  meaningful  to  entities  within  a 
given  agency's  jurisdiction.  These 
examples  are  not  intended  to  be 
exhaustive;  rather  they  are  intended  to 
provide  guidance  about  how  the  Rule 
would  apply  in  specific  circumstances. 
The  Commission  invites  comment  on 
whether  including  examples  in  the  Rule 
is  useful  and  suggestions  on  additional 
or  different  examples  that  may  be 
helpful  in  illustrating  compliance  with 
the  Rule. 

Section  313.3    Definitions 

a.  Affiliate.  The  proposed  Rule  adopts 
the  definition  of  "affiliate"  that  is  used 
in  section  509(6)  of  the  G-L-B  Act.  An 
affiliation  will  be  foimd  when  one 
company  "controls"  (which  is  defined 
in  §  313.3(g)),  is  controlled  by,  or  is 
under  common  control  with  another 
company.  The  definition  includes  both 
financial  institutions  and  entities  that 
are  not  financial  institutions. 

b.  Clear  and  conspicuous.  Tide  V, 
SubtiUe  A,  of  the  G-L-B  Act  and  die 
proposed  Rule  require  that  various 
notices  be  "clear  and  conspicuous."  The 
proposed  Rule  defines  this  term  to  mean 
that  the  notice  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  natiu-e  and  significance 
of  the  information  contained  in  the 
notice. 

The  proposed  Rule  does  not  mandate 
the  use  of  any  particular  technique  for 
making  the  notices  clear  and 
conspicuous,  but  instead  allows  each 
financial  institution  the  flexibihty  to 
decide  for  itself  how  best  to  comply 
with  this  requirement.  Ways  in  which  a 
notice  may  satisfy  the  clear  and 
conspicuous  standard  would  include, 
for  instance,  using  a  plain-language 
caption,  in  a  type  set  easily  seen,  that  is 
designed  to  call  attention  to  the 


information  contained  in  the  notice. 
Other  plain  language  principles  are 
provided  in  the  examples  that  follow 
the  general  rule. 

c.  Collect.  The  proposed  Rule  defines 
"collect"  to  mean  obtaining  any 
information  that  is  organized  or 
retrievable  on  a  personally  identifiable 
basis,  irrespective  of  the  source  of  the 
underlying  information.  Several 
sections  of  the  proposed  Rule  [see.  e.g., 
§§313.6  and  313.7)  impose  obligations 
that  arise  when  a  financial  institution 
collects  information  about  a  consumer. 
This  proposed  definition  clarifies  that 
these  obligations  arise  when  the 
information  enables  the  user  to  identify 
a  particular  consumer.  It  also  clarifies 
that  the  obligations  arise  regardless  of 
whether  a  financial  institution  obtains 
the  information  from  a  consumer  or 
from  some  other  source. 

d.  Company.  The  proposed  Rule 
defines  'company,"  which  is  used  in 
the  definition  of  "affiliate,"  as  any 
corporation,  limited  liability  company, 
business  trust,  general  or  limited 
partnership,  association,  or  similar 
organization. 

e.  Consumer.  The  proposed  Rule 
defines  "consumer"  to  mean  an 
individual  who  obtains,  from  a  financial 
institution,  financial  products  or 
services  that  are  to  be  used  primarily  for 
personal,  family,  or  household 
purposes.  An  individual  also  will  be 
deemed  to  be  a  consumer  of  a  financial 
institution  if  that  institution  purchases 
the  individual's  account  from  some 
other  institution.  The  definition  also 
includes  the  legal  representative  of  an 
individual. 

The  G-L-B  Act  distinguishes 
"consxuners"  from  "customers"  for 
purposes  of  the  notice  requirements 
imposed  by  the  Act.  As  explained  more 
fully  in  the  discussion  of  proposed 
§  313.4,  below,  a  financial  institution  is 
required  to  give  a  "consumer"  the 
notices  required  under  Tide  V,  SubtiUe 
A,  only  if  the  institution  intends  to 
disclose  nonpublic  personal  information 
about  the  consumer  to  a  nonaffiliated 
third  party  for  a  purpose  that  is  not 
authorized  by  one  of  several  exceptions 
set  out  in  proposed  §§313.10  and 
313.11.  By  contrast,  a  financial 
institution  must  give  all  "customers"  a 
notice  of  the  institution's  privacy  policy 
at  the  time  of  establishing  a  customer 
relationship  and  annually  thereafter 
during  the  continuation  of  the  customer 
•relationship. 

A  person  is  a  "consumer"  under  the 
proposed  Rule  if  he  or  she  obtains  a 
financial  product  or  service  from  a 
financial  institution.  The  definition  of 
"financial  product  or  service'  in 
proposed  §313. 3(k),  below,  includes. 
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institution  intends  to  disclose 
nonpublic  personal  information  about 
that  consumer  to  nonaffiliated  third 
parties  outside  of  the  exceptions  as  set 
out  in  proposed  §§  313.10  and  313.11. 
By  contrast,  if  a  consumer  becomes  a 
customer,  the  institution  must  provide  a 
copy  of  its  privacy  policy  prior  to  the 
time  it  establishes  the  customer 
relationship  and  at  least  annually 
thereafter  during  the  continuation  of  the 
customer  relationship  even  if  the 
institution  is  not  going  to  share  the 
consumer's  information  with 
nonaffiliated  third  parties. 

i.  Customer  relationship.  The 
proposed  Rule  defines  "customer 
relationship"  as  a  continuing 
relationship  between  a  consumer  and  a 
financial  institution  whereby  the 
institution  provides  a  financial  product 
or  service  to  a  consumer  that  is  to  be 
used  primarily  for  personal,  family,  or 
household  purposes.  The  Commission 
has  interpreted  the  Act  as  requiring 
more  than  isolated  transactions  between 
a  financial  institution  and  a  consumer  to 
establish  a  customer  relationship.  The 
proposed  Rule  defines  "customer 
relationship"  as  being  of  a  "continuing" 
nature  in  order  to  encompass  those 
business  dealings  that  are  not  isolated, 
including  those  that  involve  a  consumer 
becoming  a  client  of  the  institution.  As 
noted  in  the  examples  that  follow  the 
definition,  these  would  include,  for 
instance,  cases  where  an  institution 
opens  a  credit  account  for  the  consumer, 
a  loan  broker  undertakes  to  assist  a 
consumer  to  obtain  a  home  mortgage,  or 
an  automobile  dealer  helps  a  consumer 
arrange  credit  to  purchase  a  vehicle. 

A  one-time  transaction  may  be 
sufficient  to  establish  a  customer 
relationship,  depending  on  the  nature  of 
the  transaction.  The  examples  that 
follow  the  definition  of  "customer 
relationship"  clarify,  for  instance,  that 
the  purchase  of  an  insiirance  policy 
would  be  sufficient  to  establish  a 
customer  relationship,  whereas  using  an 
automated  teller  machine  at  a  bank  at 
which  a  consumer  transacts  no  other 
business,  cashing  a  check,  purchasing 
travelers  checks  or  money  orders,  or 
making  a  wire  transfer  would  not. 
Similarly,  simply  purchasing  airline 
tickets  would  not  establish  a  customer 
relationship. 5  While  a  person  engaging 


'>  Thus,  an  institution  that  operated  a  travel 
agency  in  connection  with  financial  services  would 
have  a  customer  relationship  with  an  individual  for 
whom  it  plans  a  trip,  but  not  with  an  individual  to 
whom  it  simply  sells  tickets  or  traveler's  checks 
(even  on  a  repeated  basis).  The  Commissiolf 
specifically  requests  information  on  (1)  the  extent 
to  which  travel  agencies  are  operated  in  connection 
with  financial  services  and  (2)  the  nature  of  specific 
business  relationships  that  exist  between 
consumers  and  such  travel  agents,  as  well  as  more 


in  one  of  these  latter  types  of 
transactions  would  be  a  consumer  under 
the  regulation  (thereby  requiring  the 
financial  institutiofj'to  provide  notices  if 
the  institution  intends  to  disclose 
nonpublic  personal  information  about 
the  consumer  to  nonaffiliated  third 
parties  outside  of  the  exceptions),  the 
consumer  would  not  be  a  customer.  A 
consumer  would  not  necessarily  become 
a  customer  simply  by  repeatedly 
engaging  in  isolated  transactions,  such 
as  withdrawing  funds  at  regular 
intervals  from  an  ATM  owned  by  an 
institution  with  whom  the  consimier 
has  no  account. 

The  examples  also  clarify  that  a 
consumer  will  have  a  customer 
relationship  with  a  financial  institution 
that  makes  a  loan  to  the  consumer  and 
then  sells  the  loan  but  retains  the 
servicing  rights.  In  that  case,  the  person 
will  be  a  customer  of  both  the 
institution  that  sold  the  loan  and  the 
institution  that  bought  it. 

A  consumer  has  a  "customer 
relationship"  with  a  debt  collector  that 
purchases  an  account  fi-om  the  original 
creditor  (because  he  or  she  would  have 
a  credit  account  with  the  collector),  but 
not  with  a  debt  collector  that  simply 
attempts  to  collect  amoimts  owed  to  the 
creditor.  However,  the  latter  type  of  debt 
collector  would  still  be  generally  bound 
by  the  limits  on  redisclosure  and  reuse 
of  nonpublic  personal  information  as  set 
forth  in  proposed  §  313.12.^ 

j.  Financial  institution.  The  proposed 
Rule  adopts  the  definition  of  "financial 
institution"  that  is  used  in  the  G-L-B 
Act,  namely,  any  institution  the 
business  of  which  is  engaging  in 
financial  activities  as  described  in 
section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C. 
1843{k)).  The  exceptions  to  this 
definition  contained  in  the  G-L-B  Act 
also  are  set  out  in  the  proposed  Rule.  As 
indicated  by  proposed  §§  313.3(j)(2)  and 
313.3(j)(3)(iv),  the  Commission  views  an 
entity  as  a  financicd  institution  "the 
business  of  which  is  engaging  in 
financial  activities"  only  if  it  is 
significantly  engaged  in  a  financial 
activity.  Thus,  a  retail  business  that 
issues  its  own  credit  card  directly  to 
consumers  is  a  financial  institution 
engaged  in  the  extension  of  credit,  but 
a  retail  business  that  merely  establishes 


general  comments  on  the  application  of  the 
proposed  Rule  to  travel  agents. 

*This  includes  data  obtained  by  the  collector  in 
collecting  the  debt  because  proposed 
§313.3(o)(2)(E)  specifically  includes  information 
obtained  by  a  creditor's  "agent  in  connection  with 
collecting  on  a  loan"  in  the  definition  of 
"personally  identifiable  financial  information."  The 
Commission  specifically  requests  comment  on  the 
application  of  the  proposed  Rule  to  debt  collectors. 
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layaway  or  deferred  payment  plans  is 
not  a  financial  institution.  The 
Commission  invites  comment 
concerning  whether  "significantly 
engaged"  should  be  specifically  defined 
in  the  Rule  and,  if  so,  how  such  a 
defiriition  should  be  drafted.  The 
Commission  also  invites  comment  on 
whether  an  individual  who  otherwise 
meets  the  definition  (for  example  the 
sole  proprietor  of  a  mortgage  loan 
brokerage  business)  can  be  a  financial 
institution. 

Due  to  the  wide  range  of  activities 
that  are  defined  as  financid  in  nature 
under  Section  4(k)  of  the  Bank  Holding 
Company  Act,  the  definition  of 
"financial  institution"  encompasses  a 
broad  spectrum  of  businesses.  (See 
discussion  of  the  scope  of  the  Act  and 
the  Rule  at  §  313.1.)  The  Commission 
recognizes  that  the  plain  meaning  of  the 
Act  mandates  this  broad  scope  and 
requests  general  comment  on  this 
interpretation  as  well  as  comment  on 
the  application  of  the  Rule  to  what 
might  be  considered  the  nontraditional 
financial  institutions  included  in  its 
scope.^ 

Many  entities  that  come  within  the 
broad  definition  of  financial  institution 
will  likely  not  be  subject  to  the 
disclosiu'e  requirements  of  the  Rule- 
because  not  all  financial  institutions 
have  "consumers"  or  establish 
"customer  relationships."  For  example, 
management  consulting  is  a  "financial 
activity"  but  it  is  not  likely  that  any 
individual  obtains  management 
consulting  services  for  personal,  family 
or  household  piuposes.  Likewise, 
coiuier  services  and  data  processors 
who  perform  services  for  a  financial 
institution,  but  do  not  provide  financial 
products  or  services  to  individuals,  will 
not  be  required  to  make  the  disclosures 
mandated  by  the  Rule  because  they  do 
not  have  "consumers"  or  "customers" 
as  defined  by  the  Rule.^  The 
Commission  invites  comment  on  these 
and  other  entities  that  may  be  "financial 
institutions"  imder  the  Act,  but  may  not 
be  subject  to  the  disclosure 
requirements  of  the  Rule  because  they 


'These  may  include,  but  are  not  limited  to: 
personal  property  appraisers;  real  estate  appraisers: 
career  counselors  for  employees  in  financial 
occupations;  digital  signature  services;  courier 
services;  real  estate  settlement  services: 
manufacturers  of  computer  software  and  hardware; 
and  travel  agencies  operated  in  connection  with 
financial  services. 

8  If  such  financial  institutions  receive  consumers' 
nonpublic  personal  information  from  nonaffiliated 
Tmancial  institutions  pursuant  to  one  of  the 
exceptions  set  forth  in  §§  313.10  and  313.11,  they 
would  be  required  to  observe  the  §  313.12 
limitations  on  reuse  of  that  information. 


have  no  "consumers"  or  "customers" 
under  the  Rule. 

Proposed  §  313.3(j)(3){iii)  also 
incorporates  the  Act's  exception  for 
institutions  chartered  by  Congress  to 
engage  in  secondary  market  sales  and 
similar  transactions  related  to 
consumers,  as  long  as  the  institution 
does  not  sell  or  transfer  nonpublic 
personal  information  to  a  third  party. 
The  Commission  interprets  this 
exception  in  its  proposed  Rule  to  apply 
even  if  the  chartered  institution  sells  or 
transfers  information  as  permitted  by 
the  exceptions  to  the  notice  and  opt  out 
requirements  in  proposed  §§313.10  and 
313.11.  The  proposed  Rule  reflects  this 
interpretation.  The  Commission  invites 
comment  on  this  interpretation  and  on 
whether  those  entities  that  receive 
consumers'  nonpublic  personal 
information  from  such  chartered 
institutions  are  nonetheless  subject  to 
the  Rule's  limitations  on  reuse.  The 
Commission  also  seeks  comment  on 
whether  chartered  institutions  should 
be  required  to  enter  into  a 
confidentiality  agreement  with  those 
nonaffiliated  third  parties  with  whom 
they  share  information  pursuant  to 
§§  313.10  and  313.11  as  a  condition  of 
their  exemption. 

k.  Financial  product  or  service.  The 
proposed  Rule  defines  "financial 
product  or  service"  as  a  product  or 
service  that  a  financial  holding 
company  could  offer  by  engaging  in  an 
activity  that  is  financial  in  nature  xmder 
section  4{k)  of  the  Bank  Holding 
Company  Act  of  1956.  It  includes  the 
financial  institution's  evaluation  of 
information  collected  in  connection 
with  an  application  by  a  consimier  for 
a  financial  product  or  service.  The 
proposed  Rule  states  that  the  definition 
includes  the  financial  institution's 
evaluation  of  information  collected  in 
connection  with  an  application  by  a 
consumer  for  a  financial  product  or 
service  even  if  the  application 
ultimately  is  rejected  or  withdrawn.  It 
also  includes  the  distribution  of 
information  about  a  consumer  for  the 
piupose  of  assisting  the  consumer  in 
obtaining  a  financial  product  or  service 
(by,  for  example,  a  mortgage  broker  or 
automobile  dealer). 

A  product  or  service  that  does  not 
result  fi'om  a  financial  activity  is  not 
within  the  definition,  even  if  the 
business  is  a  financial  institution;  thus, 
a  department  store  that  issues  its  own 
credit  card  directly  to  consumers 
provides  a  financial  service  (credit)  to 
consumers  who  utilize  the  card,  but 
when  it  sells  merchandise,  it  provides  a 
nonfinancial  product  or  service  (retail 
sale  of  merchandise). 


1.  Government  regulator.  The 
proposed  Rule  adopts  the  definition  of 
"government  regulator"  that  includes 
the  Commission,  the  Agencies,  and  state 
insurance  authorities  under  the 
circumstances  identified  in  the 
definition.  This  term  is  used  in  the 
exception  set  out  in  proposed 
§  313.11(a)(4)  for  disclosures  to  law 
enforcement  agencies,  "including 
government  regulators." 

m.  Nonaffiliated  third  party.  The 
proposed  Rule  defines  "nonaffiliated 
third  party"  as  any  person  (which 
includes  natural  persons  as  well  as 
business  entities  such  as  corporations, 
partnerships,  trusts,  and  so  on)  except 
(1)  an  affiliate  of  a  financial  institution, 
and  (2)  a  joint  employee  of  a  financial 
institution  and  a  third  party.  This 
definition  is  intended  to  be 
substantively  the  same  as  the  definition 
used  in  Section  509(5)  of  the  G-L-B  Act. 

n.  Nonpublic  personal  information 
Section  509(4)  of  the  G-L-B  Act  defines 
"nonpublic  personal  information"  to 
mean  "personally  identifiable  financial 
information"  (which  term  is  not  defined 
in  the  Act)  that  is  provided  by  a 
consumer  to  a  financial  institution, 
results  from  any  transaction  with  the 
consumer  or  any  service  performed  for 
the  consumer,  or  is  otherwise  obtained 
by  the  financial  institution.  The 
definition  of  "nonpublic  personal 
information"  also  includes  any  list, 
description,  or  other  grouping  of 
consumers — and  "publicly  available 
information"  (which  also  is  undefined 
in  the  G-L-B  Act)  pertaining  to  them — 
that  is  derived  using  any  nonpublic 
personal  information  other  than 
publicly  available  information." 

The  proposed  Rule  implements  this 
provision  of  the  G-L-B  Act  by  restating, 
in  paragraph  (1)  of  proposed  §  313. 3{n), 
the  categories  of  information  described 
above.  However,  the  proposed  Rule 
presents  two  alternatives  (labeled 
Alternative  A  and  Alternative  B) 
concerning  the  treatment,  for  purposes 
of  the  definition  of  "nonpublic  personal 
information,"  of  information  that  can  be 
obtained  from  sources  available  to  the 
general  public. 

The  alternatives  are  based  on 
differences  in  the  definitions  of 
"personally  identifiable  financial 
information"  and  "publicly  available 
information,"  which,  when  read 
together,  result  in  more  information 
being  treated  as  "nonpublic  personal 
information"  under  Alternative  A  than 
would  be  the  case  under  Alternative  B. 
The  primary  difference  arises  in  the  two 
definitions  of  "publicly  available 
information."  Under  Alternative  A, 
information  is  "publicly  available 
information"  only  if  the  financial 
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institution  actually 


obtains  the 


information  from  a  public  source.  Under 
Alternative  B,  infor  nation  is  "publicly 
available  informatidn"  if  it  could  be 
obtained  from  a  public  source, 
regardless  of  its  actual  source.  The 
Commission  invites  comment  on  both 
Alternatives.  The  Commission  also 
invites  comment  on  whether  a  variation 
of  Alternative  A  an(  1  Alternative  B 
should  be  adopted  that  would  require  a 
financial  institution  to  undertake 
reasonable  procedu  "es  to  establish  that 
information  is,  in  fact,  available  from 
public  sources  befoi  e  the  financial 
institution  may  disc  lose  it  without 
restriction  as  "publ:  cly  available 
information." 

The  two  Altemati  ves  are  substantially 
similar  when  viewe  i  in  the  context  of 
a  hst,  but  differ  com  iiderably  in  what 
information  a  financ  ial  institution  can 
disclose  about  an  in  dividual  who  is  not 
included  on  a  list.  B  ased  on  the 
definitions  of  "publ  cly  available 
information"  and  "(ersonally 
identifiable  financial  information" 
under  Alternative  A ,  any  information 
that  a  financial  insti  tution  obtains  from 
an  individual  consumer  is  "nonpublic 
personal  information"  and  cannot  be 
disclosed  by  the  financial  institution 
without  first  providi  ng  notice  and  opt 
out  to  the  consumer  Under  Alternative 
B,  however,  if  that  s  ime  information 
could  be  obtained  frjm  public  soiu-ces, 
the  definitions  dicta  ;e  that  the 
information  is  not  "nonpublic  personal 
information"  and  th ;  financial 
institution  may  disc  ose  it  without 
restriction  as  "publi  :ly  available 
information."  Thus,  if  a  consumer 
provided  name  and  ;  tddress  as  part  of  an 
application  for  a  fin<  incial  product  or 
service,  a  financial  i  istitution  could  not, 
under  Alternative  A  disclose  the 
consumer's  name  an  d  address  without 
providing  notice  anc  opt  out.  Under 
Alternative  B,  howe^  'er,  if  that  same 
individual  consumei  's  name  and 
address  could  othen^rise  be  obtained 
from  a  public  source ,  the  financial 
institution  could  dis  :lose  it  without 
restriction. 

While  an  individu  il  consumer's 
information  may  be  reated  differently 
under  the  two  Alten  atives,  a  list  of 
consumers  receives  '  'irtually  identical 
protection.  Both  alte  matives  include  in 
the  definition  of  "noapublic  personal 
information"  any  lis  ,  description,  or 
other  grouping  of  coi  isumers  that  is 
derived  using  "personally  identifiable 
financial  information.  "  The  proposed 
Rule  makes  clear  tha  t  "personally 
identifiable  financia  information" 
includes  the  fact  tha  an  individual  is  a 
consumer  or  custom  (r  of  a  financial 
institution.  Therefor  s,  any  list  of  a 


financial  institution's  customers  is 
nonpublic  personal  information  because 
it  is  necessarily  derived  from  the  fact  of 
the  customer  relationship.^  Thus,  under 
Alternative  B,  even  if  the  names  and 
addresses  of  the  financial  institution's 
customers  could  have  been  obtained 
bom  a  public  source  (and  are,  therefore, 
publicly  available),  the  financial 
institution  cannot  reveal  them  as  part  of 
a  customer  list  because  that  list  was 
derived  using  personally  identifiable 
financial  information  (the  fact  of  the 
customer  relationship). i° 

0.  Personally  identifiable  financial 
information.  As  discussed  above,  the 
G-L-B  Act  defines  "nonpublic  personal 
information"  to  include,  among  other 
things,  "personally  identifiable  financial 
information"  but  does  not  define  the 
latter  term. 

As  a  general  matter,  the  proposed 
Rule  treats  any  personally  identifiable 
information  as  financial  if  it  is  obtained 
by  a  financial  institution  in  cormection 
with  providing  a  financial  product  or 
service  to  a  consumer.  The  Commission 
believes  that  this  approach  reasonably 
interprets  the  word  "financial"  and 
creates  a  workable  and  clear  standard 
for  distinguishing  information  that  is 
financial  from  other  personal 
information.  The  Commission 
recognizes  that  this  interpretation  may 
result  in  certain  information  being 
covered  by  the  rules  that  may  not  be 
considered  intrinsically  financial,  such 
as  health  status,  and  specifically  invites 
comment  on  the  proposed  definition  of 
"personally  identifiable  financial 
information." 

The  proposed  Rule  defines 
"personally  identifiable  financial 
information"  to  include  three  categories 
of  information.  While  the  three 
categories  are  for  the  most  part  identical 
in  both  Alternatives  (see  discussion 
concerning  differences  in  the  third 
category,  below),  the  differences  in  how 
Alternatives  A  and  B  treat  publicly 
available  information  result  in  different 
applications  of  what  "personally 
identifiable  financial  information"  is 
included  within  the  definition  of 
"nonpublic  personal  information." 


*  If  the  fact  of  the  customer  relationship  could  be 
obtained  from  the  public  record,  under  Alternative 
B  the  list  is  not  derived  from  "personally 
identiHable  financial  information"  and  the  notice 
and  opt  out  requirements  are  not  implicated  (as 
long  as  the  names  and  addresses  could  be  obtained 
from  the  public  record).  Thus,  under  Alternative  B, 
a  list  of  a  Hnancial  institution's  mortgage  customers 
is  not  "nonpublic  personal  information"  if  all  of  the 
information  on  the  list  could  be  obtained  from 
public  sources. 

'"Under  Alternative  A,  the  names  and  addresses 
themselves  are  "personally  identifiable  Tmancial 
information"  if  the  fmancial  institution  did  not 
actually  obtain  them  from  the  public  record. 


The  first  category  of  information 
considered  to  be  "personally 
identifiable  financial  information"  is 
any  information  that  a  consimier 
provides  to  a  financial  institution  in 
order  to  obtain  a  financial  product  or 
service.  As  noted  in  the  examples  that 
follow  the  definition,  this  would 
include  information  provided -on  an 
application  to  obtain  a  loan,  credit  card, 
or  other  financial  product  or  service.  If, 
for  instance,  medical  information  is 
provided  on  an  application  to  obtain  a 
financial  product  or  service  (such  as 
would  be  the  case  if  a  consimier  applies 
for  a  life  insurance  policy),  that 
information  would  be  considered 
"personally  identifiable  financial 
information"  for  purposes  of  the 
proposed  Rule. 

Tne  second  category  of  information 
covered  by  the  proposed  definition  of 
"personally  identifiable  financial 
information"  includes  any  information 
resulting  from  any  transaction  between 
the  consumer  and  the  financial 
institution  involving  a  financial  product 
or  service.  This  would  include,  as  noted 
in  the  examples  following  the 
definition,  account  balance  information, 
payment  or  overdraft  history,  and  credit 
or  debit  card  purchase  information. 

The  third  category  includes  any 
financial  information  about  a  consiuner 
otherwise  obtained  by  the  financial 
institution  in  connection  with  providing 
a  financial  product  or  service.  "This 
would  include,  for  example, 
information  obtained  from  a  consumer 
report  or  from  an  outside  source  to 
verify  information  a  consumer  provides 
on  an  application  to  obtain  a  financial 
product  or  service.  There  is  a  difference 
in  the  statement  of  this  third  category 
between  Alternatives  A  and  B. 
Alternative  A  expressly  excludes  from 
this  category  "publicly  available 
information,"  while  Alternative  B  does 
not.  However,  given  the  definitions  of 
"nonpublic  personal  information"  and 
"publicly  available  information"  in 
Alternative  B,  the  result  is  that  any  of 
the  three  categories  of  personally 
identifiable  financial  information  in 
Alternative  B  will  exclude  publicly 
available  information  from  the 
personally  identifiable  financial 
information  that  is  considered 
"nonpublic  personal  information." 

The  examples  clarify  that  the 
definition  of  "personally  identifiable 
information"  does  not  include  a  list  of 
names  and  addresses  of  people  who  are 
customers  of  an  entity  that  is  not  a 
financial  institution.  Thus,  the  names 
and  addresses  of  people  who  subscribe, 
for  instance,  to  a  particular  magazine 
fall  outside  the  definition.  If,  however, 
a  financial  institution  discloses  those 
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names  and  addresses  as  part  of  a  list  of 
the  institution's  customers,  then  the 
names  and  addresses  become  nonpublic 
personal  information. 

The  Commission  notes  that  there  are 
other  laws  that  may  impose  limitations 
on  disclosures  of  nonpublic  personal 
infonnation  in  addition  to  those 
imposed  by  the  G-L-B  Act  and  this 
proposed  Rule.  For  instance,  the  Fair 
Credit  Reporting  Act  imposes 
conditions  on  the  sharing  of  application 
information  and  credit  report 
information  between  affiliates  and 
nonaffiUated  third  parties."  The 
recently  proposed  Department  of  Health 
and  Human  Services  regulations  ^^  that 
implement  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  would,  if  adopted  in  final,  limit 
the  circumstances  under  which  medical 
information  may  be  disclosed.  There 
may  be  State  laws  that  affect  a  financial 
institution's  ability  to  disclose 
information.  Thus,  financial  institutions 
will  need  to  comply  with  relevant  laws 
and  monitor  legislative  and  regulatory 
developments  that  affect  the  disclosure 
of  consumer  information. 

The  Commission  seeks  comment  on 
whether  further  definition  of 
"personally  identifiable"  would  be 
helpful. 

p.  Publicly  available  information.  The 
proposed  Rule  contains  two  versions  of 
the  definition  of  "publicly  available 
information."  The  definitions  differ  in 
that  Alternative  A  does  not  treat 
information  as  publicly  available  unless 
it  is  obtained  fi-om  one  of  the  public 
sources  listed  in  the  proposed  Rule. 
Alternative  B,  by  contrast,  treats 
information  as  publicly  available  if  it 
could  be  obtained  from  one  of  the 
public  sources  listed  in  the  rules,  even 
if  it  was  obtained  from  a  source  not 
listed  in  the  definition.  The  Commission 
invites  comment  on  which  alternative  is 
more  appropriate. 

The  remaining  parts  of  the  two 
alternative  versions  eire  identical.  Thus, 
under  either  alternative,  the  definition 
of  "publicly  available  information" 


"  The  Fair  Credit  Reporting  Act  (FCRA).  15 
U.S.C.  1681  et  seq,  provides  no  limitation  at  all  on 
communication  by  an  entity  of  its  own 
"transactions  or  experiences"  with  the  consumer 
(e.g.,  the  individual's  account  history).  However,  it 
strictly  limits  the  reporting  of  information  obtained 
from  other  sources,  such  as  consumer  applications 
or  credit  reports.  An  institution  may  normally  share 
such  data  with  its  affiliates  only  if  it  has  complied 
with  the  notice  and  opt-out  procedures  set  forth  in 
FCRA  §603{d)(2)(A)(iii),  which  are  very  similar  to 
those  set  forth  in  Section  502(b)(1)  of  the  Act. 
Sharing  such  data  with  nonaffiliates  may  be 
effectively  prohibited  in  most  cases  by  the  FCRA, 
because  the  institution  would  become  a  consumer 
reporting  agency  subject  to  its  restrictions  on 
reporting  of  infonnation  to  third  parties. 
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includes  information  from  official 
public  records,  such  as  real  estate 
recordations  or  security  interest  filings. 
It  also  includes  information  from  widely 
distributed  media  (such  as  a  telephone 
book,  television  or  radio  program,  or 
newspaper)  and  information  that  is 
required  to  be  disclosed  to  the  general 
public  by  Federal.  State,  or  local  law 
(such  as  securities  disclosure 
docxmients).  The  proposed  Rule  states 
that  information  obtained  over  the 
Internet  will  be  considered  publicly 
available  information  if  the  infonnation 
is  obtainable  from  a  site  available  to  the 
general  public  without  requiring  a 
password  or  similar  restriction.  The 
Commission  invites  comment  on  what 
information  is  appropriately  considered 
publicly  available,  particularly  in  the 
context  of  information  available  over  the 
Internet. 

(q)  You  includes  each  "financial 
institution"  (but  excludes  any  "other 
person")  over  which  the  Commission 
has  enforcement  jurisdiction  pursuant 
to  Section  505(a)(7)  of  the  Act. 

§313.4    Initial  Notice  to  Customers  and 
Consumers  of  Privacy  Policies  and 
Practices  Required. 

Initial  notice  required.  The  G-L-B  Act 
requires  a  financial  institution  to 
provide  an  initial  notice  of  its  privacy 
policies  and  practices  in  two 
circumstances.  For  customers,  the 
notice  must  be  provided  at  the  time  of 
establishing  a  customer  relationship. 
For  consumers  who  do  not  become 
customers,  the  notice  must  be  provided 
prior  to  disclosing  nonpublic  personal 
information  about  the  consimier  to  a 
nonaffiliated  third  party.  In  addition,  as 
discussed  more  fully  in  §  313.8(c) 
below,  a  revised  notice  must  be 
provided  to  such  consumers  prior  to 
disclosing  nonpublic  personal 
information  to  nonaffiliated  third 
parties  if  a  financial  institution's 
policies  or  practices  have  changed  and 
previous  notices  do  not  accurately 
describe  the  financial  institution's 
policies  or  practices. 

Paragraph  (a)  of  proposed  §  313.4 
states  die  general  rule  regarding  these 
notices.  Pursuant  to  that  paragraph,  a 
financial  institution  must  provide  a 
clear  and  conspicuous  notice  (i.e..  a 
notice  that  is  reasonably  understandable 
and  designed  to  call  attention  to  the 
nature  and  significance  of  the 
information  it  provides)  that  accurately 
reflects  the  institution's  privacy  policies 
and  practices.  Thus,  a  financial 
institution  may  not  fail  to  maintain  the 
protections  that  it  represents  in  the 
notice  that  it  will  provide.  The 
Commission  expects  that  financial 
institutions  will  take  appropriate 


measures  to  adhere  to  their  stated 
privacy  policies. 

The  proposed  Rule  does  not  prohibit 
affiliated  institutions  from  using  a 
common  initial,  annual,  or  opt  out 
notice,  so  long  as  the  notice  is  delivered 
in  accordance  with  the  Rule  and  is 
accurate  for  all  recipients.  Similarly,  the 
Rule  does  not  prohibit  an  institution 
from  establishing  different  privacy 
policies  and  practices  for  different 
categories  of  consumers,  customers,  or 
products,  so  long  as  each  customer  or 
consumer  receive  a  notice  that  is 
accurate  with  respect  to  him  or  her. 

Notice  to  customers.  The  proposed 
Rule  requires  that  a  financial  institution 
provide  a  privacy  notice  to  the 
consumer  prior  to  the  time  that  it  has 
established  a  customer  relationship. 
Thus,  the  notices  may  be  provided  at 
the  same  time  a  financial  institution  is 
required  to  give  other  notices,  such  as 
those  required  by  the  Board's 
regulations  implementing  the  Truth-in- 
Lending  Act.  (12  CFR  §  226.6)  This 
approach  is  intended  to  strike  a  balance 
between  (1)  ensuring  that  consumers 
will  receive  privacy  notices  at  a 
meaningful  point  along  the  continuum 
of  "establishing  a  customer 
relationship"  and  (2)  minimizing 
unnecessary  burdens  on  financial 
institutions  that  may  result  if  a  financial 
institution  is  required  to  provide  a 
consumer  with  a  series  of  notices  at 
different  times  in  a  transaction.  Nothing 
in  the  proposed  Rule  is  intended  to 
discourage  a  financial  institution  from 
providing  an  individual  with  a  privacy 
notice  at  an  earlier  point  in  the 
relationship  if  the  institution  wishes  to 
do  so  in  order  to  make  it  easier  for  the 
consumer  to  compare  its  privacy 
policies  and  practices  with  those  of 
other  financial  institutions  in  advance 
of  conducting  transactions. 

Paragraph  (c)  of  proposed  §  313.4 
identifies  the  time  a  customer 
relationship  is  established  as  the  point 
at  which  a  financial  institution  and  a 
consumer  enter  into  a  continuing 
relationship.  The  examples  that  are 
provided  after  the  statement  of  the 
general  rule  inform  the  reader  that,  for 
customer  relationships  that  are 
contractual  in  nature  (including,  for 
example,  loans),  a  customer  relationship 
is  established  upon  the  execution  by  the 
consumer  of  the  contract  that  is 
necessary  to  conduct  the  transaction  in 
question.  In  the  case  of  a  credit  card 
account,  the  customer  relationship  is 
established  when  the  consumer  opens 
the  account.  A  consumer  opens  a  credit 
card  account  when  he  or  she  becomes 
obligated  on  the  account,  such  as  when 
he  or  she  makes  the  first  purchase, 
receives  the  first  advance,  or  becomes 
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obligated  for  any  f  te  or  charge  under  the 
account  other  thar  an  application  fee  or 
refundable  membe  rship  fee.  For 
transactions  that  n  ay  not  involve  a 
contract  (includinj ,  for  instance, 
providing  investm  mt  advisory,  loan 
brokerage,  or  tax  p  -eparation  services),  a 
customer  relations  lip  will  be 
established  when  1  le  consumer  pays  or 
agrees  to  pay  a  fee  or  commission  for  the 
service,  and/or  bee  omes  a  client  of  the 
business. 

Notice  to  consul  lers.  For  consumers 
who  do  not  establi  ih  a  customer 
relationship,  the  ir  itial  notice  may  be 
provided  at  any  po  int  before  the 
financial  institutio  i  discloses  nonpublic 
personal  informati  )n  to  nonaffdiated 
third  parties.  An  ii  itial  notice  is  not 
required,  as  provicfed  in  paragraph  (b)  of 
the  proposed  Rulejif  the  institution 
does  not  intend  to  lisclose  the 
information  in  que  Jtion  or  intends  to 
make  only  those  di  sclosures  that  are 
authorized  by  one  )f  the  exceptions  set 
out  in  §§313.10  and  313.11  of  the 
proposed  Rule. 

How  to  provide  i  otice.  Paragraph  (d) 
of  proposed  §  313.^  sets  out  the  rules 
governing  how  fiut  ncial  institutions 
must  provide  the  ii  litial  notices.  The 
general  rule  requir(  is  that  the  initial 
notice  be  provided  so  that  each 
recipient  can  reaso  lably  be  expected  to 
receive  actual  notic  e.  The  Commission 
invites  comment  oi  i  whether,  when 
there  is  more  than  )ne  party  to  an 
account,  there  are  i  nstances  where  all 
parties  to  the  accoi  nt  need  not  receive 
the  notice. 

The  notice  may  I  e  delivered  in 
writing  or,  if  the  cc  nsumer  agrees, 
electronically.  Orai  notices  alone  are 
insufficient.  In  the  :ase  of  customers, 
the  notice  must  be  ;iven  in  a  way  so 
that  the  customer  r  lay  either  retain  it  or 
access  it  at  a  later  t  me.  This 
requirement  that  th  e  notice  be  given  in 
a  manner  permittin  g  access  at  a  later 
time  does  not  precflude  a  financial 
institution  from  ch  inging  its  privacy 
policy.  See  propose  d  §  313.8(c),  below. 
Rather,  the  Rule  is  ntended  only  to 
require  that  a  custo  mer  be  able  to  access 
the  most  recently  a  iopted  privacy 
policy. 

Examples  of  acce  ptable  ways  the 


notice  may  be  deli\ 
delivering  a  copy  o 


a  copy  to  the  consu  mer's  last  known 


address,  or  sending 
to  a  consumer  who 


not  be  sufficient  to 


ered  include  hand- 
the  notice,  mailing 


it  via  electronic  mail 
obtains  a  financial 


product  or  service  mm  the  institution 
electronically.  It  wi  »uld  not  be  sufficient 
to  provide  only  a  p  )sted  copy  of  the 
notice  in  a  lobbv.  S  milarly,  it  would 


Drovide  the  initial 


notice  only  on  a  Wi  b  page,  unless  the 
consumer  is  requin  d  to  access  that  page 


to  obtain  the  product  or  service  in 
question.  Electronic  delivery  generally 
should  be  in  the  form  of  electronic  mail 
so  as  to  ensure  that  a  consumer  actually 
receives  the  notice.  In  those 
circumstances  where  a  consumer  is  in 
the  process  of  conducting  a  transaction 
over  the  Internet,  electronic  delivery 
also  may  include  posting  on  a  Web  page 
as  described  above.  If  a  financial 
institution  and  consumer  orally  agree  to 
enter  into  a  contract  for  a  financial 
product  or  service  over  the  telephone, 
the  institution  may  provide  the 
consumer  with  the  option  of  receiving 
the  initial  notice  after  providing  the 
product  or  service  so  as  not  to  delay  the 
transaction.  The  Commission  invites 
comment  on  the  regulatory  burden  of 
providing  the  initial  notices  and  on  the 
methods  financial  institutions  anticipate 
using  to  provide  the  notices. 

The  Commission  recognizes  that  in 
some  circumstances  a  customer  does  not 
have  a  choice  as  to  the  institution  with 
which  he  or  she  has  a  customer 
relationship,  such  as  when  an 
institution  purchases  the  customer's 
loan  in  the  secondary  meu-ket.  In  these 
situations,  it  may  not  be  practicable  for 
the  institution  to  provide  a  notice  prior 
to  the  time  the  customer  relationship  is 
established.  The  proposed  Rule 
provides  that  if  a  financial  institution 
purchases  a  loan  or  assumes  a  deposit 
liability  from  another  financial 
institution  or  in  the  secondary  market 
and  the  customer  does  not  have  a  choice 
about  the  purchase  or  assumption,  the 
acquiring  financial  institution  may 
provide  the  initial  notice  within  a 
reasonable  time  thereafter.  The 
Commission  invites  comment  on 
whether  there  are  other  similar 
situations  for  which  an  exception  is 
necessary. 

The  Commission  also  recognizes  that 
certain  consumers  may  have  requested 
that  a  financial  institution  not  send 
statements,  notices,  or  other 
communications  to  them,  such  as  in 
certain  private  banking  relationships. 
The  Commission  requests  comment  on 
whether  and  how  the  Rule  should 
address  these  situations  with  respect  to 
the  notices  required  by  this  Rule.  The 
Commission  also  requests  comment  on 
whether  there  are  other  situations  where 
providing  notice  by  mail  is 
impracticable. 

Section  313.5    Annual  Notice  to 
Customers  of  Privacy  Policies  and 
Practices  Required 

Section  503  of  the  G-L-B  Act  requfres 
a  financial  institution  to  provide  notices 
of  its  privacy  policies  and  practices  at 
least  annually  to  its  customers.  The 
proposed  Rule  implements  this 


requirement  by  requiring  a  clear  and 
conspicuous  notice  that  accurately 
reflects  the  privacy  policies  and 
practices  then  in  effect  to  be  provided 
at  least  once  during  any  period  of 
twelve  consecutive  months.  The  rules 
governing  how  to  provide  an  initial 
notice  also  apply  to  annual  notices. 

Section  503(al  of  the  G-L-B  Act 
requires  that  the  annual  notices  be 
provided  "during  the  continuation"  of  a 
customer  relationship.  To  implement 
this  requirement,  the  proposed  Rule 
states  that  a  financial  institution  is  not 
required  to  provide  annual  notices  to  a 
customer  with  whom  it  no  longer  has  a 
continuing  relationship.  The  examples 
that  follow  this  general  rule  provide 
guidance  on  when  there  no  longer  is  a 
continuing  relationship  for  purposes  of 
the  Rule.  These  include,  for  instance, 
loans  that  are  paid  in  full  or  charged  off, 
or  accounts  sold  without  retaining 
servicing  rights. 

There  will  be  certain  customer 
relationships  (such  as  obtaining 
investment  advice  from  a  stock  broker) 
that  do  not  present  a  clear  event  after 
which  there  is  no  longer  a  customer 
relationship.  The  proposed  Rule 
contains  an  example  intended  to  cover 
these  situations,  stating  that  a 
relationship  will  no  longer  be  deemed 
continuing  for  purposes  of  tlfe  proposed 
Rule  if  the  financial  institution  has  not 
communicated  with  a  customer,  other 
than  providing  an  annual  privacy  policy 
notice,  for  a  period  of  12  consecutive 
months. 

The  Commission  invites  comment 
generally  on  whether  the  examples 
provided  in  proposed  §  313.5  are 
adequate  and  on  whether  the  proposed 
standard  deeming  an  account 
relationship  to  have  terminated  after  12 
months  of  no  communication  is 
appropriate.  The  Commission  also 
invites  comment  on  the  regulatory 
burden  of  providing  the  annual  notices 
and  on  the  methods  financial 
institutions  anticipate  using  to  provide 
the  notices. 

Section  313.6    Information  to  be 
Included  in  Initial  and  Annual  Notices 
of  Privacy  Policies  and  Practices 

Section  503  of  the  G-L-B  Act 
identifies  the  items  of  information  that 
must  be  included  in  a  financial 
institution's  initial  and  annual  notices. 
Section  503(a)  of  the  G-L-B  Act  sets  out 
the  general  requirement  that  a  financial 
institution  must  provide  customers  with 
a  notice  describing  the  institution's 
policies  and  practices  with  respect  to, 
among  other  things,  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties. 
Section  503(b)  of  the  Act  identifies 
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certain  elements  that  must  be  addressed 
in  that  notice. 

The  required  content  is  the  same  for 
both  the  initial  and  annual  notices  of 
privacy  policies  and  practices.  While 
the  information  contained  in  the  notices 
must  be  accurate  as  of  the  time  the 
notices  are  provided,  a  financial 
institution  may  prepare  its  notices  based 
on  current  and  anticipated  policies  and 
practices. 

The  information  to  be  included  is  as 
follows: 

1.  Categories  of  nonpublic  personal 
information  that  a  financial  institution 
may  collect.  Section  503(b)  requires  a 
financial  institution  to  inform  its 
customers  about  the  categories  of 
nonpublic  personal  information  that  the 
institution  collects.  The  proposed  Rule 
implements  this  requirement  in 
proposed  §  313.6(a)(1)  and  provides  an 
example  of  how  to  comply  with  this 
requirement  that  focuses  the  notice  on 
the  source  of  the  information  collected. 
As  noted  in  the  example,  a  financial 
institution  will  satisfy  this  requirement 
if  it  categorizes  the  information 
according  to  the  sources,  such  as 
appUcation  information,  transaction 
information,  and  credit  report 
information.  Financial  institutions  may 
provide  more  detail  about  the  categories 
of  information  collected  but  are  not 
required  to  do  so  by  the  proposed  Rule. 

2.  Categories  of  nonpublic  personal 
information  that  a  financial  institution 
may  disclose.  Section  503(a)(1)  of  the  G- 
L-B  Act  requires  the  financial 
institution's  initial  and  annual  notice  to 
provide  information  about  the  categories 
of  nonpublic  personal  information  that 
may  be  disclosed  either  to  affiliates  or 
nonaffiliated  third  parties. 

The  proposed  Rule  implements  this 
requirement  in  proposed  §  313.6(a)(2). 
The  examples  of  how  to  comply  with 
this  rule  focus  on  the  content  of  the 
information  to  be  disclosed.  As  stated  in 
the  relevant  examples,  a  financial 
institution  may  satisfy  this  requirement 
by  categorizing  information  according  to 
source  and  providing  illustrative 
examples  of  the  content  of  the 
information.  These  categories  might 
include  application  information  (such 
as  assets  and  income),  identifying 
information  (such  as  name,  address,  and 
social  security  number),  transaction 
information  (such  as  information  about 
account  activity,  account  balances,  and 
purchases),  and  information  from  credit 
reports  (such  as  credit  histow). 

Financial  institutions  are  free  to 
provide  more  detailed  information  in 
the  initial  and  annual  notices  if  they 
choose  to  do  so.  Conversely,  if  a 
financial  institution  does  not  disclose, 
and  does  not  intend  to  disclose, 


nonpublic  personal  information  to 
affiliates  or  nonaffiliated  third  parties, 
its  initial  and  annual  notices  may 
simply  state  this  fact  without  further 
elaboration  about  categories  of 
information  disclosed. 

3.  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  a 
financial  institution  discloses  nonpublic 
personal  information.  As  previously 
noted,  section  503(a)  includes  a  general 
requirement  that  a  financial  institution 
provide  a  notice  to  its  customers  of  the 
institution's  policies  and  practices  with 
respect  to  disclosing  nonpubUc  personal 
information  to  affiliates  and 
nonaffiliated  third  parties.  Section 
503(b)  states  that  the  notice  required  by 
section  503(a)  shall  include  certain 
specified  items.  Among  those  is  the 
requirement,  set  out  in  section  503(b)(1), 
that  a  financial  institution  inform  its 
consumers  about  its  policies  and 
practices  with  respect  to  disclosing 
nonpublic  personal  information  to 
nonaffiliated  third  parties.  The 
Conunission  believes  that,  when  read 
together.  Sections  503(a)  and  503(b)  of 
the  G-L-B  Act  require  a  financial 
institution's  notice  to  address 
disclosures  of  nonpublic  personal 
information  to  both  affiliates  and 
nonaffiliated  third  parties. 

The  proposed  Rule  implements  this 
requirement  in  §  313.6(a)(3).  The 
example  illustrating  how  a  financial 
institution  may  comply  with  the  Rule 
states  that  a  financial  institution  will 
adequately  categorize  the  affiliates  and 
nonaffiliated  third  parties  to  whom  it 
discloses  nonpublic  personal 
information  about  consimiers  if  it 
identifies  the  types  of  businesses  in 
which  they  engage.  Types  of  businesses 
may  be  described  by  general  terms  only 
if  the  financial  institution  provides 
illustrative  examples  of  the  significant 
lines  of  businesses  of  the  recipient.  The 
Commission's  intent  is  that  any 
illustrations  must  be  reasonably 
designed  to  be  meaningful  to 
consumers.  Proposed  §  313.6  includes 
examples  of  general  types  of  businesses 
and  appropriate  corresponding 
illustrative  examples  for  each.  Other 
appropriate  examples  include  an 
institution  that  referred  to  "retail  stores  " 
and  explained  that  this  includes  grocery 
stores  and  drug  stores,  or  to 
"manufacturers  of  consumer  products" 
and  provided  meaningful  examples 
such  as  pharmaceutical  products  and 
children's  toys. 

The  G-L-B  Act  does  not  require  a 
financial  institution  to  list  the  categories 
of  persons  to  whom  information  may  be 
disclosed  pursuant  to  one  of  the 
exceptions  set  out  in  proposed  §§  313.10 
and  313.11.  The  proposed  Rule  states 


that  a  financial  institution  is  required 
only  to  inform  customers  that  it  makes 
disclosures  as  permitted  by  law  to 
nonaffiliated  third  parties  in  addition  to 
those  described  in  the  notice.  The 
Commission  invites  comment  on 
whether  such  a  notice  would  be 
adequate. 

If  a  financial  institution  does  not 
disclose,  and  does  not  intend  to 
disclose,  nonpublic  personal 
information  to  affiliates  or  nonaffiliated 
third  parties,  its  initial  and  annual 
notices  may  simply  state  this  fact 
without  further  elaboration  about 
cat^ories  of  third  parties. 

4.  Information  ahout  former 
customers.  Section  503(a)(2)  of  the  Act 
requires  the  financial  institution's  initial 
and  aimual  privacy  notices  to  include 
the  institution's  policies  and  practices 
with  respect  to  disclosing  the  nonpublic 
personal  information  of  persons  who 
have  ceased  to  be  customers  of  the 
institution.  Section  503(b)(1)(B)  requires 
that  this  information  be  provided  with 
respect  to  information  disclosed  to 
nonaffiliated  third  parties. 

The  Commission  has  concluded  that, 
when  read  together.  Sections  503(a)(2) 
and  503(b)(1)(B)  require  a  financial 
institution  to  include  in  the  initial  and 
annual  notices  the  institution's  policies 
and  practices  with  respect  to  sharing 
information  about  former  customers 
with  all  affiliates  and  nonaffiliated  third 
parties.  This  requirement  is  set  out  in 
the  proposed  Rule  at  §  313.6(a)(4).  This 
requirement  does  not  require  a  financial 
institution  to  provide  a  notice  and 
.  opportunity  to  opt  out  to  a  former 
customer  before  sharing  nonpublic 
personal  information  about  that  former 
customer  with  an  affiliate. 

5.  Information  disclosed  to  service 
providers.  Section  502(b)(2)  of  the  G-L- 
B  Act  permits  a  financial  institution  to 
disclose  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  for  the  purpose  of  the  third 
party  performing  services  for  the 
institution,  including  marketing 
financial  products  or  services  under  a 
joint  agreement  between  the  financial 
institution  and  at  least  one  other 
financial  institution.  In  this  case,  a 
consumer  has  no  right  to  opt  out. 
However,  the  financial  institution  must 
inform  the  consumer  that  it  will  be 
disclosing  the  information  in  question, 
unless  the  ser\'ice  falls  within  one  of  the 
exceptions  listed  in  Section  502(e)  of 
the  Act. 

Proposed  §  313.6(a)(5)  implements 
these  provisions  by  requiring  that,  if  a 
financial  institution  discloses  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  pursuant  to  the  exception  for 
ser\ice  providers  and  joint  marketing. 


11182 


ederal  Register /Vol.  65,  No.  41  /  Wednesday,  March  1.  2000  /  Proposed  Rules 


aje 


lost  IS 


oit 
50:i( 
re  }uire ; 


the  institution  is  t( 
and  annual  notice' 
description  of  the 
information  that 
categories  of  third 
services.  However 
§§  313.6(a)(3)  and 
disclosure  is  requi  ed 
institution  disci 
information  to  a 
party  service  provi  d 
proposed  §§313.1 
financial  institutio  i 
these  requirements 
same  level  of  detai 
required  to  satisfy 
proposed  §§313.6( 

6.  FUgbt  to  opt 
noted.  Sections 
oftheG-L-B  Act 
institution  to  provi  d^ 
notice  of  its  privac  r 
practices  concernii  g 
things,  disclosing 
information  consistent 
of  the  Act 

Proposed  §313 
this  requirement  b; 
and  annual  notices 
to  opt  out  of 
personal  information 
third  parties,  inclu 
available  to  exercisfe 

7.  Disclosures 
Section  503(b)(4)  o 
requires  a  financia 
and  annual  notice 
disclosures  requiretl 
Section  603(d)(2)(/  )( 
Section  603(d)(2)(4)( 
the  definition  of 
communication  of 
information 
the  consumer  is 
disclosure  of  such 
given  an  opportun 
information  sharin, 
that  can  be  shared 
imder  this  provisio  i 
instance,  informatipn 
reports  and  appli 
products  or  service^ 
information 
information  provi 
consumer  to  the 
income  and  social 
addition  to  informs  ti 
within  credit  burea  u 

The  proposed  Ru  I 
Section  503(b)(4)  o 
including  the 
financial  institutioi  i 
notice  include  any 
financial  institutio 
under  Section 
FCRA. 

8.  Confidentialitif, 
integrity.  Section 
Act  requires  the  initial 


include  in  the  initial 


a  separate 
I  ;ategories  of 

disclosed  and  the 
jarties  providing  the 
proposed 

a)(4)  specify  that  no 
if  a  financial 
nonpublic  personal 
nt^naffiliated  third 
er  pursuant  to 
or  313.11.  A 
may  comply  with 
by  providing  the 
in  the  notice  as  is 
he  requirements  in 
i)(2)  and  (3). 
As  previously 
a)(l)  and  503(b)(1) 

a  financial 
e  customers  with  a 
policies  and 
,  among  other 
lonpublic  personal 
with  Section  502 

.6|(a)(6)  implements 
requiring  the  initial 
to  explain  the  right 
of  nonpublic 
to  nonaffiliated 
ling  the  methods 
that  right. 

under  the  FCRA. 
the  G-L-B  Act 
institution's  initicil 
include  the 
if  any,  under 
iii)  of  the  FCRA. 
iii)  excludes  from 
cfansumer  report"  the 
:ertain  consumer 

entities  if 
ified  about  the 
i  nformation  and 
to  opt  out  of  that 
The  information 
mong  affiliates 
includes,  for 
from  consumer 
icaltions  for  financial 
In  general,  this 
s  personal 
directly  by  the 
institution ,  such  as 
!  ecurity  number,  in 
ion  contained 
reports, 
e  implements 
the  G-L-B  Act  by 

that  a 
s  initial  and  annual 
disclosures  a 
is  required  to  make 
603(a)(2)(A)(iii)ofthe 


■  disclo  iiues 


mi  \de 


o 


among  affiliated  • 


no  1 


i;y 


represt  nt 
djd 


requi  rement 


5i»3( 


security,  and 
a)(3)  of  the  G-L-B 
and  annual 


notices  to  provide  information  about  a 
financial  institution's  policies  and 
practices  with  respect  to  protecting  the 
nonpublic  personal  information  of 
consiuners.  Section  503(b)(3)  of  the  Act 
requires  the  notices  to  include  the 
policies  that  the  institution  maintains  to 
protect  the  confidentiality  and  security 
of  nonpublic  personal  information,  in 
accordjmce  with  section  501  (which 
requires  the  Commission  and  the 
Agencies  to  establish  standards 
governing  the  administrative,  technical, 
and  physical  safeguards  of  customer 
information). 

The  proposed  Rule  implements  these 
provisions  by  requiring  a  financial 
institution  to  include  in  the  initial  and 
aimual  notices  the  institution's  policies 
and  practices  with  respect  to  protecting 
the  confidentiality,  security,  and 
integrity  of  nonpublic  personal 
information.  The  relevant  example  in 
the  proposed  Rule  states  that  a  financial 
institution  may  comply  with  the 
requirement  as  it  concerns 
confidentiality  and  security  if  the 
institution  explains  matters  such  as  who 
has  access  to  the  information  and  the 
circumstances  under  which  the 
information  may  be  accessed.  The 
information  about  integrity  should  focus 
on  the  measures  the  institution  takes  to 
protect  against  reasonably  anticipated 
threats  or  hazards.  The  proposed  Rule 
does  not  require  a  financial  institution 
to  provide  technical  or  proprietary 
information  about  how  it  safeguards 
consimier  information. 

The  Commission  is  in  the  process  of 
preparing  the  section  501  standards,  and 
will  publish  a  separate  notice  of 
proposed  rulemaking  concerning  them 
as  soon  as  practicable. 

§313.7    Limitation  on  Disclosure  of 
Nonpublic  Personal  Information  About 
Consumers  to  Nonaffiliated  Third 
Parties 

Section  502(a)  of  the  G-L-B  Act 
generally  prohibits  a  financial 
institution  from  sharing  nonpublic 
personal  information  about  a  consumer 
with  a  nonaffiliated  third  party  unless 
the  institution  provides  the  consumer 
with  a  notice  of  the  institution's  privacy 
policies  and  practices.  Section  502(b) 
further  requires  that  the  financial 
institution  provide  the  consumer  with  a 
clear  and  conspicuous  notice  that  the 
consumer's  nonpublic  personal 
information  may  be  disclosed  to 
nonaffiliated  third  parties,  that  the 
consumer  be  given  an  opportimity  to 
opt  out  of  that  disclosure,  and  that  the 
consumer  be  informed  of  how  to  opt 
out. 

Section  313.7  of  the  proposed  Rule 
implements  these  provisions.  Paragraph 


(a)(1)  of  §  313.7  sets  out  the  criteria  that 
a  financial  institution  must  satisfy 
before  disclosing  nonpublic  personal 
information  to  nonaffiliated  third 
parties.  As  stated  in  the  text  of  the 
proposed  Rule,  these  criteria  apply  to 
direct  and  indirect  disclosures  through 
an  affiliate.  The  Commission  invites 
comment  on  how  the  right  to  opt  out 
should  apply  in  the  case  of  joint 
accounts.  Should,  for  instance,  a 
financial  institution  require  all  parties 
to  an  account  to  opt  out  before  the  opt 
out  becomes  effective?  If  not,  and  only 
one  of  the  parties  opts  out,  should  the 
opt  out  apply  only  to  information  about 
the  party  opting  out  or  should  it  apply 
to  all  parties  to  the  account? 

Paragraph  (a)(2)  defines  "opt  out"  in 
a  way  that  incorporates  the  exceptions 
to  the  right  to  opt  out  stated,  in  proposed 
§§313.9,  313.10,  and  313.11. 

The  proposed  Rule  implements  the 
requirement  that  a  consumer  be  given 
an  opportunity  to  opt  out  before 
information  is  disclosed  by  requiring 
that  the  opportunity  be  reasonable.  The 
excmiples  that  follow  the  general  rule 
provide  guidance  in  situations  involving 
notices  that  are  mailed  and  notices  that 
are  provided  in  connection  with 
isolated  transactions.  In  the  former  case, 
a  consumer  will  have  a  reasonable 
opportunity  to  opt  out  if  the  financial 
institution  provides  30  days  in  which  to 
opt  out.  In  the  latter  case,  an 
opportunity  will  be  reasonable  if  the 
consumer  must  decide  as  part  of  the 
transaction  whether  to  opt  out  before 
completing  the  transaction.  The 
Commission  invites  comment  on 
whether  30  days  is  a  reasonable 
opportunity  to  opt  out  in  the  case  of 
notices  sent  by  mail,  and  on  whether  an 
example  in  the  context  of  transactions 
conducted  using  an  electronic  medium 
would  be  helpful. 

The  requirement  that  a  consumer 
have  a  reasonable  opportunity  to  opt  out 
does  not  mean  that  a  consumer  forfeits 
that  right  once  the  opportunity  lapses. 
The  consumer  always  has  the  right  to 
opt  out  (as  discussed  further  in 
proposed  §  313.8,  below).  However,  if 
an  individual  does  not  exercise  that  opt 
out  right  when  first  presented  with  an 
opportunity,  the  financial  institution 
would  be  permitted  to  disclose 
nonpublic  personal  information  to 
nonaffiliated  third  parties  for  some 
period  of  time  necessary  to  implement 
the  consumer's  opt  out  direction. 

Paragraph  (b)  of  proposed  §  313.7 
clarifies  that  the  right  to  opt  out  applies 
regardless  of  whether  a  consumer  has 
established  a  customer  relationship  with 
a  financial  institution.  As  noted  above, 
all  customers  are  consumers  under  the 
proposed  Rule.  Thus,  the  fact  that  a 
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consumer  establishes  a  customer 
relationship  with  a  financial  institution 
does  not  change  the  institution's 
obligations  to  comply  with  the 
requirements  of  proposed  §  313.7(a) 
before  sharing  nonpublic  personal 
information  about  that  consumer  with 
nonaffiliated  third  parties.  This  also 
applies  in  the  context  of  a  consumer 
who  had  a  customer  relationship  with  a 
financial  institution  but  then  terminated 
that  relationship.  Paragraph  (b)  also 
clarifies  that  the  consumer  protections 
afforded  by  paragraph  (a)  of  proposed 
§  313.7  apjily  to  all  nonpublic  personal 
information  collected  by  a  financial 
institution,  regardless  of  when 
collected.  Thus,  if  a  consumer  elects  to 
opt  out  of  information  sharing  with 
nonaffdiated  third  parties,  that  election 
applies  to  all  nonpublic  personal 
information  about  that  consumer  in  the 
financial  institution's  possession, 
regardless  of  when  the  information  is 
obtained. 

Paragraph  (c)  of  proposed  §  313.7 
states  that  a  financial  institution  may, 
but  is  not  required  to,  provide 
consumers  with  the  option  of  a  partial 
opt  out  in  addition  to  the  opt  out 
required  by  this  section.  This  could 
enable  a  consumer  to  limit,  for  instance, 
the  types  of  information  disclosed  to 
nonaffiliated  third  parties  or  the  types  of 
recipients  of  the  nonpublic  personal 
information  about  that  consumer.  If  the 
partial  opt  out  option  is  provided,  a 
financial  institution  must  state  this 
option  in  a  way  that  cleariy  informs  the 
consumer  about  the  choices  available 
and  consequences  thereof. 

Section  313.8    Form  and  Method  of 
Providing  Opt  Out  Notice  to  Consumer 

Paragraph  (a)  of  proposed  §  313.8 
requires  that  any  opt  out  notice 
provided  by  a  financial  institution 
pursuant  to  proposed  §  313.7  be  clear 
and  conspicuous  and  accurately  explain 
the  right  to  opt  out.  The  notice  must 
inform  the  consumer  that  the  institution 
may  disclose  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  state  that  the  consumer  has  a 
right  to  opt  out,  and  provide  the 
consumer  with  a  reasonable  means  by 
which  to  opt  out. 

The  examples  that  follow  the  general 
rule  state  that  a  financial  institution  will 
adequately  provide  notice  of  the  right  to 
opt  out  if  it  identifies  the  categories  of 
information  that  may  be  disclosed  and 
the  categories  of  nonaffiliated  third 
parties  to  whom  the  information  may  be 
disclosed  eind  that  the  consumer  may 
opt  out  of  those  disclosures.  A  financial 
institution  that  plans  to  disclose  only 
limited  types  of  information,  or  to  only 
a  specific  type  of  nonaffiliated  third 


party,  may  provide  a  correspondingly 
narrow  notice  to  consumers.  However, 
to  minimize  the  number  of  opt  out 
notices  a  financial  institution  must 
provide,  the  institution  may  wish  to 
base  its  notices  on  current  and 
anticipated  information  sharing  plans.  A 
new  opt  out  notice  is  required  if  the 
financial  institution  discloses 
information  to  different  types  of 
nonaffiliated  third  parties,  or  discloses 
different  types  of  information,  unless 
the  most  recent  opt  out  notice  is 
sufficiently  broad  to  cover  the  entities  or 
information  in  question.  Nor  is  a 
financial  institution  required  to  provide 
a  subsequent  opt-out  notice  when  a 
consumer  establishes  a  new  type  of 
customer  relationship  with  that 
financial  institution,  unless  the 
institution's  opt  out  policies  differ 
depending  on  the  type  of  customer 
relationship. 

The  examples  also  suggest  several 
ways  in  which  a  financial  institution 
may  provide  reasonable  means  to  opt 
out,  including  check-off  boxes,  reply 
forms,  self-addressed  stamped 
envelopes,  toll-free  phone  numbers,  and 
electronic  mail  addresses.  A  financial 
institution  does  not  provide  a 
reasonable  means  to  opt  out  if  the  only 
means  provided  is  for  a  consumer  to 
write  his  or  her  own  letter  to  the 
institution  to  exercise  the  right, 
although  an  institution  may  honor  such 
a  letter  if  received.  The  Commission 
invites  comment  on  whether  financial 
institutions  should  be  required  to  accept 
opt  outs  through  any  means  the 
institution  has  already  established  to 
communicate  with  consumers.  For 
example,  if  a  financial  institution  has 
established  a  toll  free  telephone  number 
for  its  customer  service  department, 
should  the  institution  be  required  to 
accept  opt  outs  at  that  number? 
Similarly,  if  a  financial  institution  has 
established  a  Web  site,  should  it  be 
required  to  accept  opt  outs  at  that  site? 
Paragraph  (b)  applies  the  same  rules 
to  delivery  of  the  opt  out  notice  that 
apply  to  delivery  of  the  initial  and 
annual  notices.  In  addition,  paragraph 
(b)  clarifies  that  the  opt  out  notice  may 
be  provided  together  with,  or  on  the 
same  form  as,  the  initial  and  annual 
notices.  However,  if  the  opt  out  notice 
is  provided  after  the  initial  notice,  a 
financial  institution  must  provide  a 
copy  of  the  initial  notice  along  with  the 
opt  out  notice.  If  a  financial  institution 
and  consumer  orally  agree  to  enter  into 
a  customer  relationship,  the  institution 
may  provide  the  opt  out  notice  within 
a  reasonable  time  thereafter  if  the 
consumer  agrees.  The  Commission 
invites  comment  on  whether  a  more 


specific  time  by  which  the  notice  must 
be  given  would  be  appropriate. 

Paragraph  (c)  sets  out  tne  rules 
governing  a  financial  institution's 
obligations  in  the  event  the  institution 
changes  its  disclosure  policies.  As 
stated  in  that  paragraph,  a  financial 
institution  may  not  disclose  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  unless  the  institution  first 
provides  a  revised  notice  and  new 
opportunity  to  opt  out.  The  institution 
must  wait  a  reasonable  period  of  time 
before  disclosing  information  according 
to  the  terms  of  the  revised  notice  in 
order  to  afford  the  consumer  a 
reasonable  opportunity  to  opt  out.  A 
financial  institution  must  provide  the 
revised  notice  of  its  policies  and 
practices  and  opt  out  notice  to  a 
consumer  using  the  means  permitted  for 
providing  the  initial  notice  and  opt  out 
notice  to  that  consumer  under 
§§  313.4(c)  and  313.8(b),  respectively, 
which  require  that  the  notices  be  given 
in  a  manner  so  that  each  consumer  can 
reasonably  be  expected  to  receive  actual 
notice  in  writing  or,  if  the  consumer 
agrees,  in  electronic  form. 

Paragraph  (d)  states  that  a  consumer 
has  the  right  to  opt  out  at  any  time.  The 
Commission  considered  whether  to 
include  a  time  limit  by  which  financial 
institutions  must  effectuate  a 
consumer's  opt  out  election,  but 
decided  that  the  wide  variety  of 
practices  of  financial  institutions  made 
one  limit  inappropriate.  Instead,  the 
Commission's  proposed  Rule  requires 
that  the  disclosures  stop  as  soon  as 
reasonably  practicable.  The  Commission 
solicits  comment  on  whether  it  would 
be  more  appropriate  to  require  a  specific 
time  to  implement  these  opt-outs. 

Paragraph  (e)  states  that  an  opt  out 
will  continue  until  a  consumer  revokes 
it.  The  proposed  Rule  requires  that  such 
revocation  be  in  writing,  or,  if  the 
consumer  has  agreed,  electronically. 

The  Commission  invites  comment  on 
the  likely  burden  of  complying  with  the 
requirement  to  provide  opt  out  notices, 
the  methods  financial  institutions 
anticipate  using  to  deliver  the  opt  out 
notices,  and  the  approximate  number  of 
opt  out  notices  they  expect  to  deliver 
and  process. 

Section  313.9    Exception  to  opt  out 
Requirements  for  Service  Providers  and 
Joint  Marketing 

Section  502(b)  of  the  G-L-B  Act 
creates  an  exception  to  the  opt-out  rules 
for  the  disclosure  of  information  to  a 
nonaffiliated  third  party  for  use  by  the 
third  party  to  perform  services  for.  or 
functions  on  Iwhalf  of,  the  financial 
institution,  including  the  marketing  of 
the  financial  institution's  own  products 
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types  of  joint  agreements  that  are 
covered. 

Section  313.10    Exceptions  for 
Processing  and  Servicing  Transactions 

Section  502(e)  of  the  G-L-B  Act 
creates  exceptions  to  the  requirements 
that  apply  to  the  disclosure  of 
nonpublic  personal  information  to 
nonaffiliated  third  parties.  Paragraph  (1) 
of  that  section  sets  out  certain 
exceptions  for  disclosures  made, 
generally  speaking,  in  connection  with 
the  administration,  processing, 
servicing,  and  sale  of  a  consumer's 
account. 

Paragraph  (a)  of  proposed  §  313.10 
sets  out  those  exceptions,  making  only 
stylistic  changes  to  the  statutory  text 
that  are  intended  to  make  the  exceptions 
easier  to  read.  Paragraph  (b)  sets  out  the 
definition  of  "necessary  to  effect, 
administer,  or  enforce"  that  is  contained 
in  section  509(7)  of  the  G-L-B  Act, 
making  only  stylistic  changes  intended 
to  clarify  the  definition. 

The  exceptions  set  out  in  proposed 
§  313.10,  and  the  exceptions  discussed 
in  proposed  §  313.11,  below,  do  not 
affect  a  financial  institution's  obligation 
to  provide  initial  notices  of  its  privacy 
policies  and  practices  prior  to  the  time 
it  establishes  a  customer  relationship 
and  annual  notices  thereafter.  Those 
notices  must  be  provided  to  all 
customers,  regardless  of  whether  the 
institution  intends  to  disclose  the 
nonpublic  personal  information. 

Section  313.11     Other  Exceptions  to  opt 
out  Requirements 

As  noted  above,  section  502(e) 
contains  several  exceptions  to  the 
requirements  that  otherwise  would 
apply  to  the  disclosures  of  nonpublic 
personal  information  to  nonaffiliated 
third  parties.  Proposed  §  313.11  sets  out 
those  exceptions  that  are  not  made  in 
connection  with  the  administration, 
processing,  servicing,  and  sale  of  a 
consumer's  account,  and  makes  stylistic 
changes  intended  to  clarify  the 
exceptions. 

One  of  the  exceptions  stated  in 
proposed  §  313.11  is  for  disclosures 
made  with  the  consent  or  at  the 
direction  of  the  consumer,  provided  the 
consumer  has  not  revoked  the  consent. 
Following  the  list  of  exceptions  is  an 
example  of  consent  in  which  a  financial 
institution  that  has  received  an 
application  from  a  consimier  for  a 
mortgage  loan  informs  a  nonaffiliated 
insurance  compEmy  that  the  consumer 
has  applied  for  a  loan  so  that  the 
insurance  company  can  contact  the 
person  about  homeowner's  insurance. 
Consent  in  such  a  situation  would 
enable  the  financial  institution  to  make 


the  disclosure  to  the  third  party  without 
first  providing  the  initial  notice  required 
by  §  313.4  or  the  opt  out  notice  required 
by  §  313.7,  but  the  disclosure  must  not 
exceed  the  purposes  for  which  consent 
was  given.  The  example  also  states  that 
consent  may  be  revoked  by  a  consumer 
at  any  time  by  the  consumer  exercising 
the  right  to  opt  out  of  future  disclosures. 
The  Commission  intends  that  a 
"consent"  that  was  not  clearly  made  by 
a  consiuner  (for  example,  one  in  the 
form  of  a  line  buried  in  a  dociunent  or 
a  negative  option  not  clearly  explained 
to  the  consumer)  would  not  provide  an 
effective  exception  to  the  opt-out  right. 
The  Commission  invites  comment  on 
whether  specific  safeguards  should  be 
added  to  the  exception  for  consent  in 
order  to  minimize  the  potential  for 
consumer  confusion.  Such  seifeguards 
might  include,  for  instance,  a 
requirement  that  consent  be  written  or 
that  it  be  indicated  on  a  separate 
signature  line  in  a  relevant  document  or 
on  a  distinct  Web  page,  or  that  it  may 
be  effective  for  only  a  limited  period  of 
time. 

Section  313.12    Limits  on  Redisclosure 
and  Reuse  of  Information 

Section  313.12  of  the  proposed  Rule 
implements  the  Act's  limitations  on 
redisclosure  and  reuse  of  nonpublic 
personal  information  about  consumers. 
Section  502(c)  of  the  Act  provides  that 
a  nonaffiliated  third  party  that  receives 
nonpublic  personal  information  from  a 
financial  institution  shall  not,  directly 
or  indirecdy  through  an  affiliate, 
disclose  the  information  to  any  person 
that  is  not  affiliated  with  either  the 
financial  institution  or  the  third  party, 
unless  the  disclosure  would  be  lawful  if 
made  directly  by  the  financial 
institution.  Paragraph  (a)(1)  sets  out  the 
Act's  redisclosure  limitation  as  it 
applies  to  a  financial  institution  that 
receives  information  fi-om  another 
nonaffiliated  financial  institution. 
Paragraph  (b)(1)  mirrors  the  provisions 
of  paragraph  (a)(1),  but  applies  the 
redisclosure  limits  to  any  nonaffiliated 
third  party  that  receives  nonpublic 
personal  information  fi-om  a  financial 
institution. 

The  Act  appears  to  place  the 
institution  that  receives  the  information 
into  the  shoes  of  the  institution  that 
disclosed  the  information  for  purposes 
of  determining  whether  redisclosures  by 
the  receiving  institution  are  "lawful." 
Thus,  the  Act  appears  to  permit  the 
receiving  institution  to  redisclose  the 
information  only  to:  (1)  An  entity  to 
whom  the  original  transferring 
institution  could  disclose  the 
information  pursuant  to  one  of  the 
exceptions  in  §  313.9,  313.10,  or  313.11; 
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or  (2)  an  entity  to  whom  the  original 
transferring  institution  could  have 
disclosed  the  information  as  described 
under  its  notice  of  privacy  policies  and 
practices,  unless  the  consumer  has 
exercised  the  right  to  opt  out  of  that 
disclosure.  Because  a  consumer  can 
exercise  the  right  to  opt  out  of  a 
disclosure  at  any  time,  the  Act  may 
effectively  preclude  third  parties  that 
receive  information  to  which  the  opt  out 
right  applies  from  redisclosing  the 
information,  except  pursuant  to  one  of 
the  exceptions  in  §§  313.9,  313.10,  or 
313.11.  The  Commission  invites 
comment  on  whether  the  Rule  should 
require  a  financial  institution  that 
discloses  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  to  develop  policies  and 
procedures  to  ensure  that  the  third  party 
complies  with  the  limits  on  redisclosure 
of  that  information. 

Sections  502(b)(2)  and  502(e)  (as 
implemented  by  §§  313.9,  313.10,  and 
313.11  of  the  proposed  Rule)  describe 
when  a  financial  institution  may 
disclose  nonpublic  personal  information 
without  providing  the  consumer  with 
initial  privacy  notice  and  an 
opportunity  to  opt  out,  but  those 
exceptions  apply  only  when  the 
information  is  used  for  the  specific 
purposes  set  out  in  those  sections. 
Paragraph  (a)(2)  of  proposed  §  313.12 
clarifies  this  limitation  on  reuse  as  it 
applies  to  financial  institutions. 
Paragraph  (a)(2)  provides  that  a 
financial  institution  may  use  nonpublic 
personal  information  about  a  consumer 
that  it  receives  from  a  nonaffiliated 
financial  institution  in  accordance  with 
an  exception  under  §§  313.9,  313.10,  or 
313.11  only  for  the  purpose  of  that 
exception.  Paragraph  (b)(2)  applies  the 
same  limits  on  reuse  to  any 
nonaffiliated  third  party  that  receives 
nonpublic  personal  information  from  a 
financial  institution.  The  Commission 
requests  comment  on  whether  proposed 
§§  313.12(a)(2)  and  313.12(b)(2)  would 
restrict  a  nonaffiliated  third  party  from 
using  information  obtained  in 
accordance  with  the  exceptions  in 
§§  313.9,  313.10,  and  313.11  for 
purposes  beyond  the  scope  of  those 
exceptions  if  the  information  is  not  used 
in  a  personally  identifiable  form.  This 
might  occur,  for  example,  in  the  case  of 
a  credit  scoring  vendor  using 
information  to  improve  its  scoring 
models. 

The  Commission  invites  comments  on 
the  meaning  of  the  word  "lawful"  as 
that  term  is  used  in  section  502(c).  The 
Commission  specificdly  solicits 
comment  on  whether  it  would  be  lawful 
for  a  nonaffiliated  third  party  to  disclose 
information  pursuant  to  the  exception 


provided  in  proposed  §  313.9  of  the 
Rule.  Under  that  exception,  a  financial 
institution  must  comply  with  certain 
requirements  before  disclosing 
information  to  a  nonaffiliated  third 
party.  Given  that  the  statute  and 
proposed  Rule  impose  those 
requirements  on  the  financial  institution 
making  the  initial  disclosure,  the 
Commission  invites  comment  on 
whether  subsequent  disclosures  by  the 
third  party  could  satisfy  the  requirement 
that  those  disclosures  be  lawful  when 
the  financial  institution  is  not  party  to 
the  subsequent  disclosure. 

Section  313.13    Limits  on  Sharing  of 
Account  Number  Information  for 
Marketing  Purposes 

Section  502(d)  of  the  G-L-B  Act 
prohibits  a  financial  institution  from 
disclosing,  other  than  to  a  consumer 
reporting  agency,  account  numbers  or 
similar  form  of  access  number  or  access 
code  for  a  credit  card  account,  deposit 
accoimt,  or  transaction  account  of  a 
consumer  to  any  nonaffiliated  third 
party  for  use  in  telemarketing,  direct 
mail  marketing,  or  other  marketing 
through  electronic  mail  to  the 
consumer.  Proposed  §  313.13  applies 
this  statutory  prohibition  to  disclosures 
made  directly  or  indirectly  by  a 
financial  institution. 

The  Commission  notes  that  there  is  no 
exception  in  Title  V,  Subtide  A,  to  the 
flat  prohibition  established  by  section 
502(d).  The  Statement  of  Managers 
contained  in  the  Conference  Report  to  S. 
900  encourages  the  Commission  and 
Agencies  to  adopt  an  exception  to 
section  502(d)  to  permit  disclosures  of 
account  numbers  in  limited  instances.  It 
states: 

In  exercising  their  autliority  under  section 
504(b)  [which  vests  the  Commission  and 
Agencies  with  authority  to  grant  exceptions 
to  section  502(a)-(d)  beyond  those  set  out  in 
the  statute],  the  agencies  and  authorities 
described  in  section  504(a)(1)  may  consider 
it  consistent  with  the  purposes  of  this 
subtitle  to  permit  the  disclosure  of  customer 
account  numbers  or  similar  forms  of  access 
numbers  or  access  codes  in  an  encrypted, 
scrambled,  or  similarly  coded  form,  where 
the  disclosure  is  expressly  authorized  by  the 
customer  and  is  necessary  to  service  or 
process  a  transaction  expressly  requested  or 
authorized  by  the  customer. 

Managers'  Statement  at  18.  The 
Commission  has  not  proposed  an 
exception  to  the  prohibition  of  section 
502(d)  because  of  the  risks  associated 
with  third  parties'  direct  access  to  a 
consumer's  account.  The  Commission 
seeks  comment  on  whether  an  exception 
to  the  section  502(d)  prohibition  that 
permits  third  parties  access  to  account 
numbers  is  appropriate,  the 


circumstances  imder  which  an 
exception  would  be  appropriate,  and 
how  such  an  exception  should  be 
formulated  to  provide  consumers  with 
adequate  protection.  The  Commission 
also  seeks  comment  on  whether  a  flat 
prohibition  as  set  out  in  section  502(d) 
might  unintentionally  disrupt  certain 
routine  practices,  such  as  the  disclosure 
of  account  numbers  to  a  service 
provider  who  handles  the  preparation 
and  distribution  of  monthly  account 
statements  for  a  financial  institution 
coupled  with  a  request  by  the 
institution  that  the  service  provider 
include  marketing  literature  with  the 
statement  about  a  product.  In  addition, 
the  Commission  invites  comment  on 
whether  a  consumer  ought  to  be  able  to 
consent  to  the  disclosure  of  his  or  her 
account  number,  notwithstanding  the 
general  prohibition  in  section  502(d) 
and,  if  so,  what  standards  should  apply. 
The  Commission  also  seeks  comment  on 
whether  section  502(d)  prohibits  the 
disclosure  by  a  financial  institution  to  a 
marketing  firm  of  encrypted  account 
numbers  if  the  financial  institution  does 
not  provide  the  marketer  the  key  to 
decrypt  the  number. 

Section  313.14    Protection  of  Fair 
Credit  Reporting  Act 

Section  506  makes  several 
amendments  to  the  FCRA  to  vest 
rulemaking  authority  in  various 
agencies  and  to  restore  the  Agencies' 
regular  examination  authority. 
Paragraph  (c)  of  section  506  states  that, 
except  for  the  amendments  noted 
regarding  rulemaking  authority,  nothing 
in  Title  V,  SubtiUe  A  is  to  be  construed 
to  modify,  limit,  or  supersede  the 
operation  of  the  FCRA,  and  no  inference 
is  to  be  drawn  on  the  basis  of  the 
provisions  of  Title  V,  Subtide  A  as  to 
whether  information  is  transaction  or 
experience  information  imder  section 
603  of  the  FCRA. 

Proposed  §  313.14  implements  section 
506(c)  of  the  G-L-B  Act  by  restating  the 
statute,  making  only  minor  stylistic 
changes  intended  to  make  the  Rule 
clearer. 

Section  313.15    Relation  to  State  Laws 

Section  507  of  the  G-L-B  Act  states, 
in  essence,  that  Subtitle  A  of  Title  V 
does  not  preempt  any  state  law  that 
provides  greater  protections  than  are 
provided  by  that  SubtiUe  of  the  Act. 
Determinations  of  whether  a  State  law 
or  Subtitle  A  of  Title  V  provides  greater 
protections  are  to  be  made  by  the 
Commission  after  consultation  with  the 
agency  that  regulates  either  the  party 
filing  a  complaint  or  the  financial 
institution  about  whom  the  complaint 
was  filed.  Determinations  of  whether 


11186 


lederal  Register/Vol.  65,  No.  41 /Wednesday,  March  1,  2000 / Proposed  Rules 


State  or  Federal  lav '  afford  greater 


protections  may  be 


initiated  by  any 


interested  party  or  )n  the  Commission's 
own  motion. 
Proposed  §  313.1  fe  is  substantively 


identical  to  section 


507,  noting  that  the 


proposed  Rule  (as  qpposed  to  the 
statute)  does  not  prfeempt  state  laws  that 
provide  greater  pro  ection  for 
consumers  than  do(  is  the  Rule. 


Section  313.16 
Transition  Rule 


Efj  ective  Date; 


Section  510  of  thi !  G-L-B  Act  states 
that,  as  a  general  ru  e,  the  relevant 
provisions  of  Subtitle  A  of  Title  V  take 
effect  6  months  afte  r  the  date  on  which 
rules  are  required  t(i  be  prescribed. 
However,  section  5  0(1)  authorizes  the 
Commission  and  thp  Agencies  to 
prescribe  a  later  dalje  in  the  rules 
enacted  pursuant  tq  section  504. 

Proposed  §  31 3.1  •  states,  in  paragraph 
(a),  an  effective  dat«  of  November  13, 
2000.  This  assumes  that  a  final  Rule  will 
be  enacted  within  tie  time  frame 
prescribed  by  section  504(a)(3).  The 
Commission  intend^  to  provide  at  least 
six  months  followirig  the  adoption  of  a 
final  Rule  for  financ  ial  institutions  to 
bring  their  policies  ind  procedures  into 
compliance  with  th(  (  requirements  of  the 
final  Rule.  The  Commission  invites 
comment  on  wheth«  r  six  months 
following  adoption  )f  a  final  Rule  is 
sufficient  to  enable  inancial  institutions 
to  comply  with  the  ]  iule. 

Paragraph  (b)  of  p  roposed  §313.16 
provides  a  transitioi  i  rule  for  consumers 
who  were  customer!  as  of  the  effective 
date  of  the  Rule.  Sin  ce  those  customer 
relationships  ahead  f  will  have  been 
established  as  of  the  Rule's  effective 
date  (thereby  makin  i  it  inappropriate  to 
require  a  financial  ii  istitution  to  provide 
those  customers  wit  i  a  copy  of  the 
institution's  initial  i  otice  at  the  time  of 
establishing  a  customer  relationship), 
the  Rule  requires  in!  tead  that  the  initial 
notice  be  provided  \  rithin  30  days  of  the 
effective  date.  The  C  ommission  invites 
comment  on  whethe  r  30  days  is  enough 
time  to  permit  a  financial  institution  to 
deliver  the  required  uotices,  bearing  in 
mind  that  the  G-L-I  Act  contemplates 
at  least  a  six-month  ielayed  effective 
date  from  the  date  tl  e  Rule  is  adopted. 

If  a  financial  instil  ution  intends  to 
disclose  nonpublic  j  ersonal  information 
about  someone  who  was  a  consumer 
before  the  effective  c  ate,  the  institution 
must  provide  the  no  ices  required  by 
§§313.4  and  313.7  aid  provide  a 
reasonable  opportur  ity  to  opt  out  before 
the  effective  date.  If,  in  this  instance,  the 
institution  already  i;  disclosing 
information  about  si  ch  a  consumer,  it 
may  continue  to  do  ;  o  without 
interruption  imtil  th  3  consumer  opts 


out,  in  which  case  the  institution  must 
stop  disclosing  nonpublic  personal 
information  about  that  consumer  to 
nonaffiliated  third  parties  as  soon  as 
reasonably  practicable. 

Section  C.  Invitation  to  Comment 

Before  adopting  this  Rule  as  final,  the 
Conunission  will  give  consideration  to 
any  written  comments  submitted  to  the 
Secretary  of  the  Commission  on  or 
before  March  31,  2000.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  Commission  regidations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  and  5  p.m.  at  the  Public 
Reference  Section,  Room  130,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
Comments  will  also  be  posted  on  the 
Commission  website;  <www.ftc.gov> . 

Section  D.  Communications  by  Outside 
Parties  to  Commissioners  or  'Their 
Advisors 

Written  communications  and 
siunmaries  or  transcripts  of  oral 
communications  respecting  the  merits 
of  this  proceeding  ft-om  any  outside 
party  to  any  Commissioner  or 
Commissioner's  advisor  will  be  placed 
on  the  public  record.  See  16  CFR. 
§  1.26(b)(5)  (1998). 

Section  E.  Regulatory  Flexibility  Act 

The  Commission  believes  that  the 
proposed  Rule's  requirements  are 
expressly  mandated  by  the  G-L-B  Act, 
and  the  Act's  requirements  account  for 
most,  if  not  all,  of  the  economic  impact 
of  the  proposed  Rule.  While  the 
Commission  believes  that  it  could 
certify  that  the  proposed  Rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  the 
Commission  has  decided,  nonetheless, 
to  publish  the  following  initial 
regulatory  flexibility  analysis  pursuant 
to  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  as  amended,  and 
request  public  conunent  on  the  impact 
on  small  businesses  of  its  proposed  Rule 
implementing  the  G-L-B  Act. 

Description  of  the  Reasons  That  Action 
by  the  Agency  is  Reing  Considered 

Section  504  of  the  G-L-B  Act  requires 
the  Commission  to  promulgate  this  Rule 
not  later  than  six  months  after  the  date 
of  enactment  of  the  Act,  or  May  12, 
2000. 

Succinct  Statement  of  the  Objectives  of, 
and  Legal  Basis  for,  the  Proposed  Rule 

To  implement  the  disclosure 
requirements  and  restrictions  on  certain 
financial  institutions'  abilities  to 


disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties.  The  legal  basis  for  the  proposed 
Rule  is  Section  504  of  the  G-L-B  Act. 

Description  of  and,  Where  Feasible,  an 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Proposed  Rule 
Will  Apply 

In  general,  the  Rule  will  apply  to  any 
financial  institution  subject  to  the 
Commission's  jurisdiction  that  shares 
nonpublic  personal  information  with 
nonaffiliated  third  parties  or  that 
establishes  customer  relationships  with 
consumers.  The  definition  of  "financial 
institution"  includes  any  institution  the 
business  of  which  is  engaging  in  a 
financial  activity,  as  defined  under 
Section  4(k)  of  the  Bank  Holding 
Company  Act,  which  incorporates  by 
reference  the  activities  listed  in  12  CFR 
225.28  and  12  CFR  211.5(d).  (G-L-B  Act 
§  509(3)(A).)  A  precise  estimate  of  the 
number  of  small  entities  that  are 
financial  institutions  within  the 
meaning  of  the  proposed  Rule  is  not 
currently  feasible.  In  addition,  of  those 
small  entities  that  are  financial 
institutions,  there  is  no  way  to  precisely 
estimate  the  nvunber  that  share 
consumers'  nonpublic  personal 
information  with  nonaffiliated  third 
parties  or  that  establish  customer 
relationships  with  consumers.  The 
Commission  seeks  any  information  or 
comment  on  these  issues,  as  noted 
below. 

Description  of  the  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements  of  the  Proposed  Rule, 
Including  an  Estimate  of  the  Classes  of 
Small  Entities  That  Will  be  Subject  to 
the  Requirement  and  the  Type  of 
Professional  Skills  Necessary  for 
Preparation  of  the  Report  or  Record 

The  statute  and  proposed  Rule  do  not 
directly  impose  any  "reporting"  or 
"recordkeeping"  requirements  on 
financial  institutions  within  the 
meaning  of  the  Paperwork  Reduction 
Act,  but  would  require  that  financial 
institutions,  in  specified  circimistances, 
make  certain  third  party  disclosures  to 
the  public.  These  disclosures  include: 
notice  of  the  financial  institution's 
privacy  policy  to  consumers  at  the  time 
of  establishing  a  customer  relationship 
with  a  consumer  (Proposed  Rule 
§  313.4);  annual  notice  of  the  financial 
institution's  privacy  policy  to  those 
consumers  with  whom  it  continues  to 
have  a  customer  relationship  (Proposed 
Rule  §  313.5);  notice  to  consumers, 
regardless  of  whether  a  customer 
relationship  has  been  established,  of  a 
financial  institution's  privacy  policy 
and  notice  and  opportunity  to  opt-out 
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prior  to  the  financial  institution's 
sharing  of  a  consumer's  nonpublic 
personal  information  with  nonaffiliated 
third  parties  (Proposed  Rule  §  313.8(a)); 
and  notice  to  customers  of  any  changes 
that  the  financial  institution  makes  in 
its  policies  concerning  sharing 
nonpublic  personal  information  with 
nonaffiliated  third  parties  (Proposed 
Rule  §  313.8(c)).  The  Conunission  is 
seeking  clearance  from  the  Office  of 
Management  and  Budget  ("OMB")  for 
these  requirements  and  the 
Commission's  Supporting  Statement 
submitted  as  part  of  that  process  will  be 
made  available  on  the  public  record  of 
this  rulemaking. 

Because  the  proposed  Rule  does  not 
directly  mandate  "reporting"  or 
"recordkeeping"  within  the  meaning  of 
the  Paperwork  Reduction  Act,  the  Rule 
does  not  require  professional  skills  for 
the  preparation  of  "reports"  or 
"records"  under  the  Act.  The 
disclosures  and  other  burdens 
referenced  above  likely  will  require 
some  amount  of  managerial  and/or 
professional  (including  attorney), 
clerical,  and  in  some  instances,  skilled 
technical  time  to  develop  and 
disseminate  the  required  disclosures. 
For  purposes  of  its  Supporting 
Statement  to  OMB  under  the  Paperwork 
Reduction  Act,  the  Commission 
estimated  that  the  average  yearly  burden 
over  the  three-year  period  of  clearance 
is  4.03  million  hours  and  $87.3  million. 
The  Commission,  as  noted  below,  seeks 
further  comment  on  the  costs  and 
burdens  of  small  entities  in  complying 
with  the  requirements  of  the  proposed 
Rule. 

Identification,  to  the  Extent  Practicable, 
of  all  Relevant  Federal  Rules  That  May 
Duplicate,  Overlap  or  Conflict  With  the 
Proposed  Rule 

While  the  scope  of  the  proposed  Rule 
is  unique,  there  may  be  some  overlap  in 
certain  circumstances  with  other 
Federal  laws.  Because  there  is  a 
relationship  between  the  proposed 
requirements  and  the  notice 
requirements  under  the  Fair  Credit 
Reporting  Act  ("FCRA"),  15  U.S.C. 
1681-1681U,  the  proposed  Rule  requires 
that  the  financial  institution's  initial 
and  annual  notices  shall  also  include 
any  disclosure  that  it  is  required  to 
make  under  the  FCRA.  (Rule 
§  313.6(a)(7).)  Also,  at  the  time  a 
consumer  contracts  for  an  electronic 
fund  transfer  service,  the  Electronic 
Funds  Transfer  Act  requires  the  terms 
and  conditions  of  such  transfer  to  be 
disclosed,  including  under  what 
circumstances  the  entity  will  in  the 
ordinary  course  of  business  disclose 
information  concerning  the  consumer's 


account  to  third  persons.  Finally,  the 
Children's  Online  Privacy  Protection 
Act  generally  requires  online  service 
operators  collecting  personal 
information  from  a  child  to  obtain 
parental  consent  and  post  a  privacy 
notice  on  the  Website.  As  noted  below, 
the  Commission  seeks  conmient  and 
information  on  any  other  rules  that  may 
be  duplicative,  overlapping,  or  in 
conflict  with  this  proposed  rule. 

Description  of  any  significant 
alternatives  to  the  proposed  Rule  that 
accomplish  the  stated  objectives  of 
applicable  statutes  and  that  minimize 
any  significant  economic  impact  of  the 
proposed  Rule  on  small  entities, 
including  alternatives  considered,  such 
as:  (1)  Establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account 
resources  available  to  small  entities;  (2) 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities;  (3)  use  of 
performance  rather  than  design 
standards;  (4)  any  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities.  In  drafting  the 
proposed  Rule,  the  Commission  has 
made  every  effort  to  avoid  unduly 
burdensome  requirements  for  financial 
institutions  of  all  sizes.  In  a  number  of 
respects  the  proposed  Rule  is  flexible 
and  allows  financial  institutions  to 
select  methods  of  compliance  that  are 
reasonable,  taking  into  account  the 
financial  institution's  business  practices 
and  capabilities. 

For  example,  financial  institutions 
that  are  required  to  provide  disclosures 
to  consxuners  must  provide  the  notice  so 
that  the  consumer  can  reasonably  be 
expected  to  actually  receive  it. 
(Proposed  Rule  §  313.4(d).)  The 
proposed  Rule  allows  the  financial 
institutions  to  choose  a  delivery  method 
that  imposes  the  least  burden  on  the 
financial  institution  while  also 
complying  with  the  statutory  mandate 
that  the  consumer  be  provided  with  the 
appropriate  disclosures.  Regarding  the 
law's  clear  and  conspicuous 
requirements,  the  proposed  Rule  does 
not  mandate  the  use  of  any  particular 
technique  for  making  the  notices  cleeu- 
and  conspicuous,  but  instead  allows 
each  financial  institution  the  flexibility 
to  decide  for  itself  how  best  to  comply 
with  this  requirement.  (Proposed  Rule 
§  313.4(b).)  In  addition,  the  proposed 
Rule  requires  that  a  financial  institution 
provide  the  opportunity  to  opt-out 
directly  to  a  consumer  but  provides 
alternate  means  of  providing  that 
notice — a  small  entity,  or  any  entity,  can 
choose  a  means  that  is  reasonable  taking 
into  account  its  circumstances. 


(Proposed  Rule  §  313.8(b).)  No 
recordkeeping  requirement  has  been 
included  in  the  proposed  Rule.  Thus,  no 
entity,  regardless  of  size,  is 
unnecessarily  burdened  by 
recordkeeping  requirements. 

The  Commission  has  made  every 
effort  to  minimize  the  burden  on  small 
entities — an^  all  entities — and  to  be 
reasonable  in  its  rulemaking.  To  that 
end,  the  Conunission  has  clarified  the 
breadth  of  the  statutory  term  "financial 
institution"  to  include  an  institution 
significantly  engaged  in  a  financial 
activity.  (Proposed  Rule  §  313. 3(j).)  The 
effect  of  this  definition  is  twofold:  it 
encompasses  and  subjects  to  its 
requirements  those  institutions  that  are 
not  solely  in  the  business  of  a  financial 
activity  but  that  are  significantly 
engaged  in  such  an  activity  as  part  of 
their  business;  and  excludes  from 
coverage  those  entities,  large  or  small, 
that  may  engage  in  financial  activities  as 
some  small,  insignificant  portion  of 
their  business. 

The  proposed  Rule  also  provides  for 
a  streamlined  version  of  the  content  of 
an  institution's  privacy  policy  for  any 
entity  that  does  not  share  nonpublic 
personal  information  with  third  parties. 
(Proposed  Rule  §  313.4(b).)  Thus, 
entities  of  any  size  that  do  not  share 
information  are  not  unduly  burdened. 
Moreover,  those  financial  institutions, 
regardless  of  size,  that  engage  in  only 
one-time  isolated  transactions  with 
consiuners  are  not  required  to  provide  a 
privacy  policy  to  consumers  unless  they 
intend  to  share  the  consumer's 
nonpublic  personal  information  with  a 
nonaffiliated  third  party.  (Proposed  Rule 
§  313.4(b).) 

Questions  for  Comment  To  Assist 
Regulatory  Flexibility  Analysis 

1.  Please  provide  information  or 
comment  on  the  number  and  type  of 
small  entities  affected  by  the  proposed 
Rule.  Include  in  your  comments  the* 
number  of  small  entities  that  share 
consumers'  nonpublic  personal 
information  with  nonaffiliated  third 
parties  or  that  establish  customer 
relationships  with  consumers. 

2.  Please  provide  comment  on  any  or 
all  of  the  provisions  in  the  proposed 
Rule  with  regard  to  (a)  the  impact  of  the 
provision(s)  (including  any  benefits  and 
costs),  if  any,  the  Commission  should 
consider,  as  well  as  the  costs  and 
benefits  of  those  alternatives,  paying 
specific  attention  to  the  effect  of  the 
Rule  on  small  entities  in  light  of  the 
above  analysis.  Costs  to  implenffent  and 
comply  with  the  Rule  include 
expenditures  of  time  and  money  for:  any 
employee  training;  attorney  or  other 
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professional  time;  jreparing  relevant 
materials;  and  pro(  essing  materials. 

3.  Please  descrit  b  ways  in  which  the 
Rule  could  be  moc  ified  to  reduce  any 
costs  or  burdens  ft  r  small  entities 
consistent  with  th(  G-L-B  Act's 
mandated  requirer  lents. 

4.  Please  provid(  i  any  information 
quantifying  the  ec(  momic  benefits  to 
financial  institutio  as  of  sharing 
consumers'  nonpu  jlic  personal 
information. 

5.  Please  identif '  all  relevant  Federal, 
state  or  local  rules  that  may  duplicate, 
overlap  or  conflict  with  the  proposed 
Rule.  In  addition,  )lease  identify  any 
industry  rules  or  p  alicies  that  require 
financial  institutio  ns  to  implement 
business  practices  (e.g.,  disclosure  of 
privacy  policy  anc  right  to  opt-out,  etc.) 
that  would  already  comply  with  the 
requirements  of  th }  Commission's 
proposed  Rule. 

Section  F.  Paperw  irk  Reduction  Act 

The  Commissioi  has  submitted  this 
proposed  Rule  to  t  le  Office  of 
Management  and  Budget  for  review 
under  the  Paperw(  irk  Reduction  Act 
("PRA")  (44  U.S.C  3501-3517).  As 
required  by  the  G-L-B  Act,  the 
proposed  Rule  spe  cifies  disclosure 
requirements  for  f  nancieil  institutions 
subject  to  the  Com  mission's  jurisdiction 
that  are  subject  to  he  requirements  of 
PRA.  The  requirec  disclosures  include: 
(1)  Initial  notice  o  the  financial 
institution's  privai  ;y  policy  at  the  time 
it  establishes  a  cus  tomer  relationship 
with  a  consumer  a  ad/or  prior  to  its 
sharing  a  consume  r's  nonpublic 
personal  informal!  on  with  nonaffiliated 
third  parties;  (2)  n  3tice  of  the 
consumer's  right  to  opt-out  of 
information  sharii  g  with  nonaffiliated 
third  parties;  (3)  ai  mual  notice  of  the 
financial  institutic  n's  privacy  policy  to 
any  continuing  cu  stomer;  and  (4)  notice 
to  consumers  whe  i  the  financial 
institution  change  >  its  practices  on 
information  sharii  g  with  nonaffiliated 
third  parties.  Alth  jugh  the  proposed 
Rule's  disclosure  i  equirements  are 
expressly  requirec  by  the  G-L-B  Act, 
the  Commission  h  is  adopted  a 
performance  stanc  ard  to  provide 
flexibiUty  in  impl  smenting  the 
requirements. 

"The  Commissio  i  has  estimated  the 
paperwork  burdei  of  the  proposed  Rule 
for  financial  instit  iitions  that  are  subject 
to  the  Commissioi  I's  jurisdiction,  based 
on  stafTs  knowlec  ge  of  the  financial 
services  industry.  Under  Section 
505(a)(7)  of  the  G-  L-B  Act,  the 
Commission  has  j  irisdiction  over  an 
estimated  lOO.OOC  businesses  that  are 
not  subject  to  the  urisdiction  of  one  of 
the  other  agencies  responsible  for 


enforcing  the  G-I^B  Act.  FTC  staff 
considered  many  variables  affecting  the 
broad  spectrum  of  covered  businesses. 
Some  covered  businesses  may  already 
make  the  required  disclosures  in  the 
ordinary  course  of  business.  Some  may 
use  highly  automated  means  of 
providing  the  required  disclosures. 
Others  may  use  low-technology  means. 
The  burden  estimate  also  acknowledges 
that  significant  start-up  burden  and 
attendant  costs,  such  as  for  determining 
compliance  obligations  and  developing 
necessary  privacy  policies,  will  be  bom 
in  the  first  year  that  the  Rule  takes 
effect.  The  paperwork  burden  in 
subsequent  years  will  be  significantly 
lower.  Factoring  in  start-up  costs,  the 
Commission  has  estimated  that  the 
average  annual  burden  during  the  three 
year  period  for  which  0MB  clearance  is 
sought  will  be  4.03  million  burden 
hours.  The  estimated  annual  labor  cost 
associated  with  these  paperwork 
burdens  is  $87.3  million.  The  estimate 
is  also  based  on  the  determination  that 
the  time  required  for  consumers  to 
respond  affirmatively  to  financial 
institutions'  opt-out  notices  (be  it 
manually  or  electronically)  will  be 
minimal. 

The  Commission  invites  comment 
that  will  enable  it  to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Section  G.  Questions  Concerning 
Comprehensibility  of  the  Rule 

The  Commission  invites  yoiu 
comments  on  how  to  make  this 
proposed  Rule  easier  to  understand.  For 
example: 

•  Have  we  organized  the  material  to 
suit  your  needs?  If  not,  how  could  the 
material  be  better  organized? 

•  Are  the  requirements  in  the  Rule 
clearly  stated?  If  not,  how  could  the 
Rule  be  more  clearly  stated? 

•  Does  the  Rule  contain  technical 
language  or  jargon  that  is  not  clear?  If 


not,  which  language  requires 
clarification? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  Rule  easier  to 
understand?  If  so,  what  changes  to  the 
format  would  make  the  Rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better?  Which  ones? 

•  What  else  could  we  do  to  make  the 
Rule  easier  to  understand? 

Section  H.  Proposed  Rule 

List  of  Subjects  in  16  CFR  Part  313 

Consumer  protection,  Credit,  Data 
protection.  Privacy,  Trade  practices. 

Accordingly,  the  Commission 
proposes  to  amend  16  CFR  Ch.  I, 
Subchapter  C,  by  adding  a  new  Part  313 
to  read  as  follows: 

PART  313— PRIVACY  OF  CONSUMER 
FINANCIAL  INFORMATION 


Sec. 

313.1 

313.2 

313.3 

313.4 


Purpose  and  scope. 
Rule  of  construction. 
Definitions. 

Initial  notice  to  consumers  of  privacy 
policies  and  practices  required. 

313.5  Annual  notice  to  customers  required. 

313.6  Information  to  be  included  in  initial 
and  annual  notices  of  privacy  policies 
and  practices. 

313.7  Limitation  on  disclosure  of  nonpublic 
personal  information  about  consumers  to 
nonaffiliated  third  parties. 

313.8  Form  and  method  of  providing  opt 
out  notice  to  consumer. 

313.9  Exception  to  opt  out  requirements  for 
service  providers  and  joint  marketing. 

313.10  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and 
servicing  transactions. 

313.11  Other  exceptions  to  notice  and  opt 
out  requirements. 

313.12  Limits  on  redisclosure  and  reuse  of 
information. 

313.13  Limits  on  sharing  of  account  number 
information  for  marketing  purposes. 

313.14  Protection  of  Fair  Credit  Reporting 
Act. 

313.15  Relation  to  state  laws. 

313.16  Effective  date;  transition  rule. 

Authority:  15  U.S.C.  6804(a). 

§313.1     Purpose  and  scope. 

(a)  Purpose.  This  part  governs  the 
treatment  of  nonpublic  personal 
information  about  consumers  by  the 
financial  institutions  listed  in  paragraph 
(b)  of  this  section.  This  part: 

(1)  Requires  a  financial  institution  in 
specified  circumstances  to  provide 
notice  to  consumers  about  its  privacy 
policies  and  practices; 

(2)  Describes  the  conditions  under 
which  a  financial  institution  may 
disclose  nonpublic  personal  information 
about  consiuners  to  nonaffiliated  third 
parties;  and 
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(3)  Provides  a  method  for  consumers 
to  prevent  a  financial  institution  from 
disclosing  that  information  to  most 
nonaffiliated  third  parties  by  "opting 
out"  of  that  disclosure,  subject  to  the 
exceptions  in  §§  313.9,  313.10,  and 
313.11. 

(b)  Scope.  The  rules  established  by 
this  part  apply  only  to  nonpublic 
personal  information  about  individuals 
who  obtain  financial  products  or 
services  for  personal,  family  or 
household  purposes  from  the 
institutions  listed  in  this  paragraph. 
This  part  does  not  apply  to  information 
about  companies  or  about  individuals 
who  obtain  financial  products  or 
services  for  business  piu-poses.  This  part 
applies  to  those  "financial  institutions" 
and  "other  persons"  over  which  the 
Federal  Trade  Commission 
("Commission")  has  enforcement 
authority  pursuant  to  Section  505(a)(7) 
of  the  Gramm-Leach-Bliley  Act.  An 
entity  is  a  "financial  institution"  if  it  is 
engaged  in  a  financial  activity  described 
in  Section  4(k)  of  the  Bank  Holding 
Company  Act  of  1 956 ,  1 2  U.  S  .C. 
1843(k),  which  incorporates  by 
reference  activities  enumerated  by  the 
Federal  Reserve  Board  in  12  CFR 
211.5(d)  and  12  CFR  225.28.  The 
"financial  institutions"  subject  to  the 
Commission's  enforcement  authority  are 
those  that  are  not  otherwise  subject  to 
the  enforcement  authority  of  another 
regulator  under  Section  505  of  the 
Gramm-Leach-Bliley  Act.  More 
specifically,  those  entities  include,  but 
are  not  limited  to,  mortgage  lenders, 
"pay  day"  lenders,  finance  companies, 
mortgage  brokers,  account  servicers, 
check  cashers,  wire  transferors,  travel 
agencies  operated  in  connection  with 
financial  services,  debt  collectors,  credit 
counselors  and  other  financial  advisors, 
and  tax  preparation  firms.  They  are 
referred  to  in  this  part  as  "You."  The 
"other  persons"  to  whom  this  part 
applies  are  third  parties  that  are  not 
financial  institutions,  but  that  receive 
nonpublic  personal  information  from 
financial  institutions  with  whom  they 
are  not  affiliated. 

§  31 3.2    Rule  of  construction. 

The  excunples  in  this  part  are  not 
exclusive.  Compliance  with  an  example, 
to  the  extent  applicable,  constitutes 
compliance  with  this  part. 

§313.3    Definitions. 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 

{b)(l)  Clear  and  conspicuous  means 
that  a  notice  is  reasonably 


understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  the 
notice. 

(2)  Examples,  (i)  You  make  your 
notice  reasonably  understandable  if,  to 
the  extent  applicable,  you: 

(A)  Present  the  information  contained 
in  the  notice  in  clear,  concise  sentences, 
paragraphs  and  sections; 

(B)  Use  short  explanatory  sentences 
and  bullet  lists,  whenever  possible; 

(C)  Use  definite,  concrete,  everyday 
words  and  active  voice,  whenever 
possible; 

(D)  Avoid  multiple  negatives; 

(E)  Avoid  legal  and  highly  technical 
business  terminology;  and 

(F)  Avoid  boilerplate  explanations 
that  are  imprecise  and  readily  subject  to 
different  interpretations. 

(ii)  You  design  your  notice  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  it  if,  to 
the  extent  applicable,  you: 

(A)  Use  a  plain-language  heading  to 
call  attention  to  the  notice; 

(B)  Use  a  typeface  and  type  size  that 
are  easy  to  read;  and 

(C)  Ptovide  wide  margins  and  ample 
line  spacing. 

(iii)  If  you  provide  a  notice  on  the 
same  form  as  another  notice  or  other 
document,  you  design  your  notice  to 
call  attention  to  the  nature  and 
significance  of  the  information 
contained  in  the  notice  if  you  use: 

(A)  Larger  type  size(s),  boldface  or 
italics  in  the  text; 

(B)  Wider  margins  and  line  spacing  in 
the  notice;  or 

(C)  Shading  or  sidebars  to  highlight 
the  notice,  whenever  possible. 

(c)  Collect  means  to  obtain 
information  that  is  orgaixized  or 
retrievable  on  a  personally  identifiable 
basis,  irrespective  of  the  source  of  the 
underlying  information. 

(d)  Company  means  any  corporation, 
limited  liability  company,  business 
trust,  general  or  limited  partnership, 
association  or  similar  organization. 

(e)(1)  Consumer  means  an  individual 
who  obtains  or  has  obtained  a  financial 
product  or  service  from  you  that  is  to  be 
used  primarily  for  personal,  family  or 
household  purposes,  and  that 
individual's  legal  representative. 

(2)  Examples,  (i)  An  individual  who 
applies  to  you  for  credit  for  personal, 
family  or  household  purposes  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  the  credit  is 
extended. 

(ii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  order  to  obtain  a  determination  about 
whether  he  or  she  may  qualify  for  a  loan 
to  be  used  primarily  for  personal,  family 


or  household  purposes  is  a  consumer  of 
a  financial  ser\'ice,  regardless  of 
whether  the  loan  is  extended  by  you  or 
another  financial  institution. 

(iii)  An  individual  who  provides 
nonpublic  personal  information  to  you 
in  connection  with  obtaining  or  seeking 
to  obtain  financial,  investment  or 
economic  advisory  services  is  a 
consumer  of  a  financial  service, 
regardless  of  whether  you  establish  a 
customer  relationship. 

(iv)  An  individual  who  has  a  credit 
account  with  you  is  a  consumer  even  if 
you: 

(A)  Hire  an  agent  to  collect  on  the 
account; 

(B)  Sell  the  rights  to  service  the 
account;  or 

(C)  Bought  the  accoimt  from  the 
financial  institution  that  originally 
extended  credit. 

(v)  An  individual  who  makes 
payments  to  you  on  a  loan  where  you 
own  the  servicing  rights  is  a  consiuner. 
An  individual  is  not  your  consiuner, 
however,  solely  because  you  service  the 
individual's  loan  on  behalf  of  a  financial 
institution  that  made  the  loan  to  the 
individual. 

(f)  Consumer  reporting  agency  has  the 
same  meaning  as  in  section  603(f)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)). 

(g)  Control  of  a  company  means: 

(1)  Chvnership,  control,  or  power  to 
vote  25  percent  or  more  of  the 
outstanding  shares  of  any  class  of  voting 
security  of  the  company,  directly  or 
indirectly,  or  acting  through  one  or 
more  other  persons; 

(2)  Control  in  any  maimer  over  the 
election  of  a  majority  of  the  directors, 
trustees  or  general  partners  (or 
individuals  exercising  similar  functions) 
of  the  company;  or 

(3)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influence  over 
the  management  or  policies  of  the 
company. 

(h)  Customer  means  a  consumer  who 
has  a  customer  relationship  with  you. 

(i)(l)  Customer  relationship  means  a 
continuing  relationship  between  a 
consimier  and  you  under  which  you 
provide  one  or  more  financial  products 
or  services  to  the  consumer  that  are  to 
be  used  primarily  for  personal,  family  or 
household  purposes. 

(2)  Examples,  (i)  A  consumer  has  a 
continuing  relationship  with  you  if  the 
consumer: 

(A)  Has  a  deposit,  credit,  trust  or 
investment  account  with  you; 

(B)  Purchases  an  insurance  product 
from  you; 

(C)  Holds  an  investment  product 
through  you; 

(D)  Enters  into  an  agreement  or 
understanding  with  you  whereby  you 
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undertake  to  arrange 
mortgage  loan,  or 
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engaging  m 
in  nature  as 
the  Bank  Holding 
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(2)  Example 
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(3)  Financial 
include: 
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(iv)  A  business  that  only  accepts 
payment  by  check  or  cash,  or  through 
credit  cards  issued  by  others,  or  through 
deferred  payment  or  "lay-away"  plans. 

(k)(l)  Financial  product  or  service 
means  any  product  or  service  that  a 
financial  holding  company  could  offer 
by  engaging  in  an  activity  that  is 
financial  in  nature  under  section  4(k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843(k)). 

(2)  Financial  service  includes  your 
evaluation,  brokerage  or  distribution  of 
information  that  you  collect  in 
connection  with  a  request  or  an 
application  from  a  consumer  for  a 
financial  product  or  service. 

(1)  Government  regulator  means — 

(1)  The  Board  of  Governors  of  the 
Federal  Reserve  System; 

(2)  The  Office  of  the  Comptroller  of 
the  Currency; 

(3)  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(4)  The  Director  of  the  Office  of  Thrift 
Supervision; 

(5)  The  National  Credit  Union 
Administration  Board; 

(6)  The  Securities  and  Exchange 
Commission; 

(7)  The  Secretary  of  the  Treasury, 
with  respect  to  31  U.S.C.  Chapter  53, 
Subchapter  II  (Records  and  Reports  on 
Monetary  Instruments  and  Transactions) 
and  12  U.S.C.  Chapter  21  (Financial 
Recordkeeping); 

(8)  A  State  insurance  authority,  with 
respect  to  any  person  domiciled  in  that 
insurance  authority's  State  that  is 
engaged  in  providing  insurance;  and 

(9)  The  Federal  Trade  Commission, 
(m)  Nonaffiliated  third  party  means 

any  person  except: 

(1)  Your  affiliate;  or 

(2)  A  person  employed  jointly  by  you 
and  any  company  that  is  not  your 
affiliate  (but  nonaffiliated  third  party 
includes  the  other  company  that  jointly 
employs  the  person). 

[§313.3(n-o-p)]    Alternative  A. 

(n)(l-)  Nonpublic  personal  information 
means: 

(i)  Personally  identifiable  financial 
information;  and 

(ii)  Any  list,  description  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  using  any 
personally  identifiable  financial 
information. 

(2)  Nonpublic  personal  information 
does  not  include  any  list,  description,  or 
other  grouping  of  consumers  (and 
publicly  available  information 
pertaining  to  them)  that  is  derived 
without  using  any  personally 
identifiable  financial  information. 

(3)  Example.  Nonpublic  personal 
information  includes  any  list  of 


individuals'  street  addresses  and 
telephone  numbers  that  is  derived  using 
any  information  consumers  provide  to 
you  on  an  application  for  a  financial 
product  or  service. 

(o)(l)  Personally  identifiable  financial 
information  means  any  information: 

(i)  Provided  by  a  consumer  to  you  to 
obtain  a  financial  product  or  service 
from  you; 

(ii)  Resulting  from  any  transaction 
involving  a  financial  product  or  service 
between  you  and  a  consumer;  or 

(iii)  You  otherwise  obtain  about  a 
consumer  in  connection  with  providing 
a  financial  product  or  service  to  that 
consumer,  other  than  publicly  available 
information. 

(2)  Examples,  (i)  Personally 
identifiable  financial  information 
includes: 

(A)  Information  a  consumer  provides 
to  you  on  an  application  to  obtain  a 
loan,  credit  card,  insurance  or  other 
financial  product  or  service,  including, 
among  other  things,  medical 
information; 

(B)  Account  balance  information, 
payment  history,  overdraft  history,  and 
credit  or  debit  card  purchase 
information; 

(C)  The  fact  that  an  individual  is  or 
has  been  one  of  your  customers  or  has 
obtained  a  financial  product  or  service 
from  you,  unless  that  fact  is  derived 
using  only  publicly  available 
information,  such  as  government  real 
estate  records  or  bankruptcy  records; 

(D)  Other  information  about  your 
consumer  if  it  is  disclosed  in  a  manner 
that  indicates  the  individual  is  or  has 
been  your  consumer; 

(E)  Any  information  provided  by  a 
consumer  or  otherwise  obtained  by  you 
or  your  agent  in  connection  with 
collecting  on  a  loan  or  servicing  a  loan; 
and 

(F)  Information  from  a  consumer 
report. 

(ii)  Personally  identifiable  financial 
information  does  not  include: 

(A)  A  list  of  names  and  addresses  of 
customers  of  an  entity  that  is  not  a 
financial  institution;  or 

(B)  A  list  of  names  and  addresses  of 
consumers  to  whom  you  provided  a 
nonfinancial  product  or  service. 

(p)(l)  Publicly  available  information 
means  any  information  that  is  lawfully 
made  available  to  the  general  public  that 
is  obtained  from: 

(i)  Federal,  State  or  local  government 
records; 

(ii)  Widely  distributed  media;  or 

(iii)  Disclosures  to  the  general  public 
that  are  required  to  be  made  by  Federal, 
State  or  local  law. 

(2)  Examples,  (i)  Government  records. 
Publicly  available  information 
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contained  in  government  records 
includes  information  contained  in 
government  real  estate  records  and 
security  interest  filings. 

(ii)  Widely  distributed  media.  Publicly 
available  information  from  widely 
distributed  media  includes  information 
from  a  telephone  book,  a  television  or 
radio  program,  a  newspaper  or  an 
Internet  site  that  is  available  to  the 
general  public  without  requiring  a 
password  or  similar  restriction. 

[§  31 3.3(n-o-p)]    Alternative  B. 

(n)(l)  Nonpublic  personal  information 
means: 

(i)  Personally  identifiable  financial 
information;  and 

(ii)  Any  list,  description  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  using  any 
personally  identifiable  financial 
information. 

(2)  Nonpublic  personal  information 
does  not  include: 

(i)  Publicly  available  information, 
except  as  provided  in  paragraph 
(n)(l)(ii)  of  this  section;  or 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  pertaining  to 
them)  that  is  derived  without  using  any 
personally  identifiable  financial 
information. 

(3)  Example.  Nonpublic  personal 
information  includes  any  list  of 
individuals'  street  addresses  and 
telephone  numbers  that  is  derived  using 
personally  identifiable  financial 
information,  such  as  account  numbers. 

(o)(l)  Personally  identifiable  financial 
information  means  any  information: 

(i)  Provided  by  a  consumer  to  you  to 
obtain  a  financial  product  or  service 
from  you; 

(ii)  About  a  consumer  resulting  from 
any  transaction  involving  a  financial 
product  or  service  between  you  and  a 
consumer;  or 

(iii)  You  otherwise  obtain  about  a 
consumer  in  connection  with  providing 
a  financial  product  or  service'  to  that 
consumer. 

(2)  Examples,  (i)  Personally 
identifiable  financial  information 
includes: 

(A)  Information  a  consumer  provides 
to  you  on  an  application  to  obtain  a 
loan,  credit  card,  insurance  or  other 
financial  product  or  service,  including, 
among  other  things,  medical 
information; 

(B)  Account  balance  information, 
payment  history,  overdraft  history,  and 
credit  or  debit  card  purchase 
information; 

(C)  The  fact  that  an  individual  is  or 
has  been  one  of  your  customers  or  has 


obtained  a  financial  product  or  service 
from  you,  unless  that  fact  is  derived 
using  only  publicly  available 
information,  such  as  government  real 
estate  records  or  bankruptcy  records; 

(D)  Other  information  about  your 
consumer  if  it  is  disclosed  in  a  manner 
that  indicates  the  individual  is  or  has 
been  your  consumer; 

(E)  Any  information  provided  by  a 
consumer  or  otherwise  obtained  by  you 
or  your  agent  in  connection  with 
collecting  on  a  loan  or  servicing  a  loan; 
and 

(F)  Information  from  a  consumer 
report. 

(ii)  Personally  identifiable  financial 
information  does  not  include  a  list  of 
names  and  addresses  of  customers  of  an 
entity  that  is  not  a  financial  institution. 

(p)(l)  Publicly  available  information 
means  any  information  that  is  lawfully 
made  available  to  the  general  public 
from: 

(i)  Federal,  Stale  or  local  government 
records; 

(ii)  Widely  distributed  media;  or 

(iii)  Disclosures  to  the  general  public 
that  are  required  to  be  made  by  Federal, 
State  or  local  law. 

(2)  Examples,  (i)  Government  records. 
Publicly  available  information 
contained  in  government  records 
includes  information  contained  in 
government  real  estate  records  and 
security  interest  filings. 

(ii)  Widely  distributed  media.  Publicly 
available  information  from  widely 
distributed  media  includes  information 
from  a  telephone  book,  a  television  or 
radio  program,  a  newspaper  or  an 
Internet  site  that  is  available  to  the 
general  public  without  requiring  a 
password  or  similar  restriction. 

(q)  You  means  those  financial 
institutions  over  which  the  Commission 
has  enforcement  jurisdiction  pursuant 
to  section  505(a)(7)  of  the  Gramm- 
Leach-Bliley  Act. 

§  31 3.4    Initial  notice  to  consumers  of 
privacy  policies  and  practices  required. 

(a)  When  initial  notice  is  required. 
You  must  provide  a  clear  and 
conspicuous  notice  that  accurately 
reflects  your  privacy  policies  and 
practices  to: 

(1)  An  individual  who  becomes  your 
customer,  prior  to  the  time  that  you 
establish  a  customer  relationship, 
except  as  provided  in  paragraph  (d)(2) 
of  this  section;  and 

(2)  A  consumer,  prior  to  the  time  that 
you  disclose  any  nonpublic  personal 
information  about  the  consumer  to  any 
nonaffiliated  third  party,  if  you  make 
such  a  disclosure  other  than  as 
authorized  by  §§  313.10  and  313.11. 

(b)  When  initial  notice  to  a  consumer 
is  not  required.  You  are  not  required  to 


provide  an  initial  notice  to  a  consumer 
under  paragraph  (a)(1)  of  this  section  if: 

(1)  You  do  not  disclose  any  nonpublic 
personal  financial  information  about  the 
consumer  to  any  nonaffiliated  third 
party,  other  than  as  authorized  by 
§§313.10  and  313.11;  and 

(2)  You  do  not  have  a  customer 
relationship  with  the  consumer. 

(c)  When  you  establish  a  customer 
relationship.  (1)  General  rule.  You 
establish  a  customer  relationship  at  the 
time  you  and  the  consumer  enter  into  a 
continuing  relationship. 

(2)  Examples.  You  establish  a 
customer  relationship  when  the 
consumer: 

(i)  Opens  a  credit  card  account  with 
you; 

(ii)  Executes  the  contract  to  obtain 
credit  from  you,  or  purchase  insurance 
from  you; 

(iii)  Agrees  to  obtain  financial, 
economic  or  investment  advisory 
services  from  you  for  a  fee; 

(iv)  Becomes  yoiu-  client  for  the 
purpose  of  your  providing  credit 
counseling  or  tax  preparation  services, 
or  to  obtain  career  counseling  while 
seeking  employment  with  a  financial 
institution  or  the  finance,  accounting,  or 
audit  department  of  any  company  (or 
while  employed  by  such  a  company  or 
financial  institution); 

(v)  Provides  any  personally 
identifiable  financial  information  to  you 
in  an  effort  to  obtain  a  mortgage  loan 
through  you;  or 

(vi)  Makes  his  or  her  first  payment  to 
you  on  a  loan  account  for  which  you 
have  obtained  the  servicing  rights. 

(d)  How  to  provide  notice.  (1)  General 
rule.  You  must  provide  the  privacy 
notice  required  by  paragraph  (a)  of  this 
section  so  that  each  consumer  can 
reasonably  be  expected  to  receive  actual 
notice  in  writing  or,  if  the  consumer 
agrees,  in  electronic  form. 

(2)  Exceptions  to  allow  subsequent 
delivery  of  notice.  You  may  provide  the 
initial  notice  required  by  paragraph 
(aHi)  of  this  section  within  a  reasonable 
time  after  you  establish  a  customer 
relationship  if: 

(i)  You  purchase  a  loan  from  another 
financial  institution  and  the  customer  of 
that  loan  does  not  have  a  choice  about 
your  purchase;  or 

(ii)  You  and  the  consimier  orally  agree 
to  enter  into  a  customer  relationship 
and  the  consumer  agrees  to  receive  the 
notice  thereafter. 

(3)  Oral  description  of  notice 
insufficient.  You  may  not  provide  the 
initial  notice  required  by  paragraph  (a) 
of  this  section  solely  by  orally 
explaining,  either  in  person  or  over  the 
telephone,  your  privacy  policies  and 
practices. 
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(4)  Retention  or  <  iccessibility  of  initial 
notice  for  customei  s.  For  customers 
only,  you  must  provide  the  initial  notice 
required  by  paragriiph  (a)(1)  of  this 
section  so  that  it  ca  n  be  retained  or 
obtained  at  a  later  I  ime  by  the  customer, 
in  a  written  form  o :,  if  the  customer 
agrees,  in  electronic  form. 

(5)  Examples,  (i)  You  may  reasonably 
expect  that  a  consu  mer  will  receive 
actual  notice  of  yoi  ir  privacy  poUcies 
and  practices  if  you: 

(A)  Hand-delivei  a  printed  copy  of  the 
notice  to  the  consu  mer; 

(B)  Mail  a  printe  1  copy  of  the  notice 
to  the  last  known  a  ddress  of  the 
consumer; 

(C)  For  the  consx  mer  who  conducts 
transactions  electrinically,  post  the 
notice  on  the  electjonic  site  and  require 
the  consumer  to  atitnowledge  receipt  of 
the  notice  as  a  necessary  step  to 
obtaining  a  particular  iihancial  product 
or  service;  or 

(D)  For  an  isolated  transaction  with 
the  consiuner,  sucl  as  an  ATM 
transaction,  post  tlje  notice  on  the  ATM 
screen  and  require! the  consumer  to 
acknowledge  recei  )t  of  the  notice  as  a 
necessary  step  to  c  }taining  the 
particular  financia  product  or  service. 

(ii)  You  may  not  however,  reasonably 
expect  that  a  consv  imer  will  receive 
actual  notice  of  yo  ir  privacy  policies 
and  practices  if  yoi: 

(A)  Only  post  a  i  ign  in  your  office  or 
generally  publish  <  dvertisements  of 
your  privacy  polic  es  and  practices;  or 

(B)  Send  the  not  ce  via  electronic  mail 
to  a  consiuner  whc  obtains  a  financial 
product  or  service  with  you  in  person  or 
through  the  mail  a  id  who  does  not 
agree  to  receive  th(  >  notice 
electronically. 

(iii)  You  provide  the  initial  privacy 
notice  to  the  custo  ner  so  that  it  can  be 
retained  or  obtaim  d  at  a  later  time  if 
you: 

(A)  Hand-delive  ■  a  printed  copy  of  the 
notice  to  the  custo  mer; 

(B)  Mail  a  printe  d  copy  of  the  notice 
to  the  last  known  i  iddress  of  the 
customer  upon  rec  uest  of  the  customer; 
or 

(C)  Maintain  the  notice  on  a  web  site 
(or  a  link  to  anothi  sr  web  site)  for  the 
customer  who  obti  lins  a  finemcial 
product  or  service  electronically  and 
who  agrees  to  rece  ive  the  notice 
electronically. 

§  31 3.5    Annual  not  ice  to  customers 
required. 

(a)  General  rule  You  must  provide  a 
clear  and  conspici  lous  notice  to 
customers  that  ace  urately  reflects  your 
privacy  policies  ai  id  practices  not  less 
than  annually  dur  ng  the  continuation 
of  the  customer  re  ationship.  Annually 


means  at  least  once  in  any  period  of 
twelve  consecutive  months  during 
which  that  relationship  exists. 

(b)  How  to  provide  notice.  You  must 
provide  the  annual  notice  required  by 
paragraph  (a)  of  this  section  to  a 
customer  using  a  means  permitted  for 
providing  the  initial  notice  to  that 
customer  under  §  313.4(d). 

(c)  (1)  Termination  of  customer 
relationship.  You  are  not  required  to 
provide  an  annual  notice  to  a  customer 
with  whom  you  no  longer  have  a 
continuing  relationship. 

(2)  Examples.  You  no  longer  have  a 
continuing  relationship  with  an 
individual  if: 

(i)  In  the  case  of  a  closed-end  loan,  the 
consumer  pays  the  loan  in  full,  you 
charge  off  the  loan,  or  you  sell  the  loan 
without  retaining  servicing  rights; 

(ii)  In  the  case  of  a  credit  card 
relationship  or  other  open-end  credit 
relationship,  you  no  longer  provide  any 
statements  or  notices  to  the  consumer 
concerning  that  relationship  or  you  sell 
the  credit  card  receivables  without 
retaining  servicing  rights;  or 

(iii)  For  other  types  of  relationships, 
you  have  not  commimicated  with  the 
consumer  about  the  relationship  for  a 
period  of  twelve  consecutive  months, 
other  than  to  provide  annual  notices  of 
privacy  policies  and  practices. 

§  31 3.6    Information  to  be  included  in  initial 
and  annual  notices  of  privacy  policies  and 
practices. 

(a)  General  rule.  The  initial  and 
annual  notices  that  you  provide  about 
your  privacy  policies  and  practices 
imder  §§  313.4  and  313.5  must  include 
each  of  the  following  items  of 
information: 

(1)  The  categories  of  nonpublic 
personal  information  about  yoxu 
consiuners  that  you  collect; 

(2)  The  categories  of  nonpublic 
personal  information  about  yoiu- 
consumers  that  you  disclose; 

(3)  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal  information 
about  your  consvuners,  other  than  those 
parties  to  whom  you  disclose 
information  under  §§313.10  and  313.11; 

(4)  The  categories  of  nonpublic 
personal  information  about  your  former 
customers  that  you  disclose  and  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  you  disclose 
nonpublic  personal  information  about 
your  former  customers,  other  than  those 
parties  to  whom  you  disclose 
information  under  §§  313.10  and  313.11; 

(5)  If  you  disclose  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  under  §  313.9  (and  no  other 
exception  applies  to  that  disclosure),  a 


separate  description  of  the  categories  of 
information  you  disclose  and  the 
categories  of  third  parties  with  whom 
you  have  contracted; 

(6)  An  explanation  of  the  right  imder 
§  313.8(a)  of  the  consumer  to  opt  out  of 
the  disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  methods  by  which 
the  consiuner  may  exercise  that  right; 

(7)  Any  disclosures  that  you  maiKe 
under  section  603(d)(2)(A)(iii)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(d)(2)(A)(iii))  (that  is,  notices 
regarding  the  ability  to  opt  out  of 
disclosures  of  information  among 
affiliates);  and 

(8)  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality, 
seciuity  and  integrity  of  nonpubhc 
personal  information. 

(b)  Description  of  nonaffiliated  third 
parties  subject  to  exceptions.  If  you 
disclose  nonpublic  personal  information 
about  a  consumer  to  third  parties  as 
authorized  under  §§  313.10  and  313.11, 
you  are  not  required  to  list  those 
exceptions  in  the  initial  or  annual 
privacy  notices  required  by  §§  313.4  and 
313.5.  When  describing  the  categories 
with  respect  to  those  parties,  you  are 
only  required  to  state  that  you  make 
disclosures  to  other  nonaffiliated  third 
parties  as  permitted  by  law. 

(c)  Future  disclosures.  Your  notice 
may  include: 

(1)  Categories  of  nonpublic  personal 
information  that  you  reserve  the  right  to 
disclose  in  the  future,  but  do  not 
currently  disclose;  and 

(2)  Categories  of  affiliates  or 
nonaffiliated  third  parties  to  whom  you 
reserve  the  right  in  the  future  to 
disclose,  but  to  whom  you  do  not 
currently  disclose,  nonpublic  personal 
information. 

(d)  Examples.  (1)  Categories  of 
nonpublic  personal  information  that 
you  collect.  You  adequately  categorize 
the  nonpublic  personal  information  you 
collect  if  you  categorize  it  according  to 
the  source  of  the  information,  such  as 
application  information,  information 
about  transactions  (such  as  information 
regarding  your  deposit,  loan,  or  credit 
card  account),  and  consumer  reports. 

(2)  Categories  of  nonpublic  personal 
information  you  disclose.  You 
adequately  categorize  nonpublic 
personal  information  you  disclose  if  you 
categorize  it  according  to  source,  and 
provide  illustrative  examples  of  the 
content  of  the  information.  These  might 
include  application  information,  such  as 
assets  and  income;  identifying 
information,  such  as  name,  address,  and 
social  security  number;  and  transaction 
information,  such  as  information  about 
account  balance,  payment  history. 
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parties  to  the  transaction,  and  credit 
card  usage;  and  information  from 
consumer  reports,  such  as  a  consumer's 
creditworthiness  and  credit  history.  You 
do  not  adequately  categorize  the 
information  that  you  disclose  if  you  use 
only  general  terms,  such  as  transaction 
information  about  the  consumer. 

(3)  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose.  You  adequately  categorize  the 
affiliates  and  nonaffiliated  third  parties 
to  whom  you  disclose  nonpublic 
personal  information  about  consumers  if 
you  identify  the  types  of  businesses  that 
they  engage  in.  Types  of  businesses  may 
be  described  by  general  terms  only  if 
you  use  illustrative  examples  of 
significant  lines  of  business.  For 
example,  you  may  use  the  term 
"financial  products  or  services"  if  you 
include  appropriate  examples  of 
significant  lines  of  businesses,  such  as 
consumer  banking,  mortgage  lending, 
life  insurance  or  securities  brokerage. 
Likewise,  you  may  refer  to  "retail 
products"  if  you  include  examples  such 
as  clothing,  household  furnishings,  and 
health-related  items,  or  to  "magazine 
subscription  products"  if  you  include 
such  examples  as  health-related  or 
investment-related  publications.  You 
also  may  categorize  the  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal  information 
about  consumers  using  more  detailed 
categories. 

(4)  Simplified  notices.  If  you  do  not 
disclose,  and  do  not  intend  to  disclose, 
nonpublic  personal  information  to 
affiliates  or  nonaffiliated  third  parties, 
you  may  simply  state  that  fact,  in 
addition  to  the  information  you  must 
provide  under  paragraphs  (a)(1),  (a)(8). 
and  (b)  of  this  section. 

(5)  Confidentiality,  security  and 
integrity.  You  describe  your  policies  and 
practices  with  respect  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information  if  you 
explain  who  has  access  to  the 
information  and  the  circumstances 
under  which  the  information  may  be 
accessed.  You  describe  your  policies 
and  practices  with  respect  to  protecting 
the  integrity  of  nonpublic  personal 
information  if  you  explain  measures  you 
take  to  protect  against  reasonably 
anticipated  threats  or  hazards.  You  are 
not  required  to  describe  technical 
information  about  the  safeguards  you 
use. 

§  31 3.7    Limitation  on  disclosure  of 
nonpublic  personal  information  about 
consumers  to  nonaffiliated  third  parties. 

(a)(1)  Conditions  for  disclosure. 
Except  as  otherwise  authorized  in  this 
part,  you  may  not,  directly  or  through 


any  affiliate,  disclose  any  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party  unless: 

(i)  You  have  provided  to  the 
consumer  an  initial  notice  as  required 
under  §313.4; 

(ii)  You  have  provided  to  the 
consumer  an  opt  out  notice  as  required 
in  §313.8; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  the  time 
that  you  disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  Opt  out  definition.  Opt  out  means 
a  direction  by  the  consumer  that  you  not 
disclose  nonpublic  personal  information 
about  that  consumer  to  a  nonaffiliated 
third  party,  other  than  as  permitted  by 
§§313.9,  313.10  and  313.11. 

(3)  Examples  of  reasonable 
opportunity  to  opt  out.  (i)  By  mail.  You 
provide  a  consumer  with  whom  you 
have  a  customer  relationship  with  a 
reasonable  opportunity  to  opt  out  if  you 
mail  the  notices  required  in  paragraph 
(a)(1)  of  this  section  to  the  consumer 
and  allow  the  consumer  a  reasonable 
period  of  time,  such  as  30  days,  to  opt 
out. 

(ii)  Isolated  transaction  with 
consumer.  For  an  isolated  transaction, 
such  as  the  purchase  of  a  cashier's 
check  by  a  consumer,  you  provide  a 
reasonable  opportunity  to  opt  out  if  you 
provide  the  consumer  with  the  required 
notices  at  the  time  of  the  transaction 
and  request  that  the  consumer  decide, 
as  a  necessary  part  of  the  transaction, 
whether  to  opt  out  before  completing 
the  transaction. 

(b)  Application  of  opt  out  to  all 
consumers  and  all  nonpublic  personal 
information.  (1)  This  section  applies 
regardless  of  whether  you  and  the 
consumer  have  established  a  customer 
relationship. 

(2)  Unless  you  comply  with  this 
section,  you  may  not,  directly  or 
through  any  affiliate,  disclose  any 
nonpublic  personal  information  about  a 
consumer  that  you  have  collected, 
regardless  of  whether  you  collected  it 
before  or  after  receiving  the  direction  to 
opt  out  from  the  consumer. 

(c)  Partial  opt  out.  You  may  allow  a 
consumer  to  select  certain  nonpublic 
personal  information  or  certain 
nonaffiliated  third  parties  with  respect 
to  which  the  consumer  wishes  to  opt 
out. 

§  31 3.8    Form  and  method  of  providing  opt 
out  notice  to  consumer. 

(a)(1)  Form  of  opt  out  notice.  You 
must  provide  a  clear  and  conspicuous 
notice  to  each  of  your  consumers  that 
accurately  explains  the  right  to  opt  out 


under  §  313.7(a)(1).  The  notice  must 
state: 

(i)  That  you  disclose  or  reserve  the 
right  to  disclose  nonpublic  personal 
information  about  your  consumer  to  a 
nonaffiliated  third  party; 

(ii)  That  the  consumer  has  the  right  to 
opt  out  of  that  disclosure;  and 

(iii)  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

(2)  Examples,  (i)  You  provide 
adequate  notice  that  the  consumer  can 
opt  out  of  the  disclosure  of  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  if  you  identify  all  of  the 
categories  of  nonpublic  personal 
information  that  you  disclose  or  reserve 
the  right  to  disclose  to  nonaffiliated 
third  parties  as  described  in  §  313.6  and 
state  that  the  consumer  can  opt  out  of 
the  disclosure  of  that  information. 

(ii)  You  provide  a  reasonable  means  to 
exercise  an  opt  out  right  if  you: 

(A)  Designate  check-off  boxes  in  a 
prominent  position  on  the  relevant 
forms  with  the  opt  out  notice  and 
clearly  identify  where  to  send  the 
notice; 

(B)  Include  a  detachable  form  and 
self-addressed  stamped  envelope 
together  with  the  opt  out  notice; 

(C)  Provide  an  electronic  means  to  opt 
out,  such  as  a  form  that  can  be  sent  via 
electronic  mail  or  a  process  at  your  Web 
site,  if  the  consumer  agrees  to  the 
electronic  delivery  of  information;  or 

(D)  Designate  a  toll-free  number  that 
the  consumer  can  call  to  opt  out. 

(b)  How  to  provide  opt  out  notice.  (1) 
Delivery  of  notice.  You  must  provide  the 
opt  out  notice  required  by  paragraph  (a) 
of  this  section  in  a  manner  so  that  each 
consumer  can  reasonably  be  expected  to 
receive  actual  notice  in  writing  or,  if  the 
consumer  agrees,  in  electronic  form.  If 
you  and  the  consumer  orally  agree  to 
enter  into  a  customer  relationship,  you 
may  provide  the  opt  out  notice  required 
by  paragraph  (a)  of  this  section  within 
a  reasonable  time  thereafter  if  the 
consumer  agrees. 

(2)  Oral  description  of  opt  out  right 
insufficient.  You  may  not  provide  the 
opt  out  notice  solely  by  orally 
explaining,  either  in  person  or  over  the 
telephone,  the  right  of  the  consumer  to 
opt  out. 

(3)  Same  form  as  initial  notice 
permitted.  You  may  provide  the  opt  out 
notice  together  with  or  on  the  same 
written  or  electronic  form  as  the  initial 
notice  you  provide  in  accordance  with 
§313.4. 

(4)  Initial  notice  required  when  opt 
out  notice  delivered  subsequent  to 
initial  notice.  If  you  provide  the  opt  out 
notice  at  a  later  time  than  required  for 
the  initial  notice  in  accordance  with 
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§  313.4,  you  must  ilso  include  a  copy  of 
the  initial  notice  ii  i  writing  or.  if  the 
consumer  agrees,  i  a  an  electronic  form 
with  the  opt  out  notice. 

(c)  Notice  ofchc  nge  in  terms.  (1) 
General  rule.  Exce  3t  as  otherwise 
authorized  in  this  jart,  you  must  not, 
directly  or  through  any  affiliate,  disclose 
any  nonpublic  per  ional  information 
about  a  consumer  o  a  nonaffiliated 
third  party  other  tl  lan  as  described  in 
the  initial  notice  tl  lat  you  provided  to 
the  consumer  undjr  §  313.4,  unless — 

(i)  You  have  pro  dded  to  the 
consumer  a  revise  1  notice  that 
accurately  describ  js  your  policies  and 
practices; 

(ii)  You  have  pn  ivided  to  the 
consumer  a  new  o  )t  out  notice; 

(iii)  You  have  gi  /en  the  consumer  a 
reasonable  opportimity.  before  the  time 
that  you  disclose  t  le  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  an( 

(iv)  The  consum  er  does  not  opt  out. 

(2)  How  to  provide  notice  of  change  in 
terms.  You  must  p  rovide  the  revised 
notice  of  your  poli  cies  and  practices  and 
opt  out  notice  to  a  consmner  using  the 
means  permitted  f  ir  providing  the 
initial  notice  and  (ipt  out  notice  to  that 
consumer  under  §  313.4(d)  or  paragraph 
(b)  of  this  section,  respectively. 

(3)  Examples,  [i]  Except  as  otherwise 
permitted  by  §§  31  3.9.  313.10  and 
313.11.  a  change-i  i-terms  notice  is 
required  if  you — 

(A)  Disclose  a  ni  iw  category  of 
nonpublic  person.  1  information  to  any 
nonaffiliated  thira  party;  or 

(B)  Disclose  nor  public  personal 
information  to  a  n  jw  category  of 
nonaffiliated  third  party. 

(ii)  A  change- in-  terms  notice  is  not 
required  if  you  dis  close  nonpublic 
personal  informat:  on  to  a  new 
nonaffiliated  thirq  party  that  is 
adequately  described  by  your  prior 
notice. 

(d)  Continuing  i  igbt  to  opt  out.  A 
consumer  may  ex(  rcise  the  right  to  opt 
out  at  any  time,  ai  d  you  must  comply 
with  the  consume  's  direction  as  soon  as 
reasonably  practic  able. 

(e)  Duration  ofc  onsumer's  opt  out 
direction.  A  consi  mer's  direction  to  opt 
out  under  this  sec  ion  is  effective  until 
revoked  by  the  co  isumer  in  writing  or, 
if  the  consumer  aj  rees,  in  electronic 
form. 

§  31 3.9    Exception  to  opt  out  requirements 
for  service  providers  and  joint  marketing. 

(a)  General  rule  The  opt  out 
requirements  in  §  »  313.7  and  313.8  do 
not  apply  when  yi  )u  provide  nonpublic 
personal  informat  on  about  a  consumer 
to  a  nonaffiliated  bird  party  to  perform 
services  for  you  o:  functions  on  your 
behalf,  if  you: 


(1)  Provide  the  initial  notice  in 
accordance  with  §  313.4;  and 

(2)  Enter  into  a  contractual  agreement 
with  the  third  party  that: 

(i)  Requires  the  third  party  to 
maintain  the  confidentiality  of  the 
information  to  at  least  the  same  extent 
that  you  must  maintain  that 
confidentiality  under  this  part;  and 

(ii)  Limits  the  third  party's  use  of 
information  you  disclose  solely  to  the 
purposes  for  which  the  information  is 
disclosed  or  as  otherwise  permitted  by 
§§313.10  and  313.11. 

(b)  Service  may  include  joint 
marketing.  The  services  performed  for 
you  by  a  nonaffiliated  third  party  under 
paragraph  (a)  of  this  section  may 
include  marketing  of  your  own  products 
or  services  or  marketing  of  financial 
products  or  services  offered  pursuant  to 
joint  agreements  between  you  and  one 
or  more  financial  institutions. 

(c)  Definition  of  joint  agreement.  For 
purposes  of  this  section,  joint  agreement 
means  a  written  contract  pursuant  to 
which  you  and  one  or  more  financial 
institutions  jointly  offer,  endorse,  or 
sponsor  a  financial  product  or  service. 

§§313.9    313.10    Exceptions  to  notice  and 
opt  out  requirements  for  processing  and 
servicing  transactions. 

(a)  Exceptions  for  processing 
transactions  at  consumer's  request.  The 
requirements  for  initial  notice  in 

§  313.4(a)(2),  the  opt  out  in  §§  313.7  and 
313.8,  and  service  providers  and  joint 
marketing  in  §  313.9  do  not  apply  if  you 
disclose  nonpublic  personal 
information: 

(1)  As  necessary  to  effect,  administer, 
or  enforce  a  transaction  requested  or 
authorized  by  the  consumer; 

(2)  To  service  or  process  a  financial 
product  or  service  requested  or 
authorized  by  the  consumer; 

(3)  To  maintain  or  service  the 
consumer's  account  with  you,  or  with 
another  entity  as  part  of  a  private  label 
credit  card  program  or  other  extension 
of  credit  on  behalf  of  such  entity;  or 

(4)  In  connection  with  a  proposed  or 
actual  securitization,  secondary  market 
sale  (including  sales  of  servicing  rights) 
or  similar  transaction  related  to  a 
transaction  of  the  consumer. 

(b)  Necessary  to  effect,  administer,  or 
enforce  a  transaction  means  that  the 
disclosure  is: 

(1)  Required,  or  is  one  of  the  lawful 
or  appropriate  methods,  to  enforce  your 
rights  or  the  rights  of  other  persons 
engaged  in  carrying  out  the  financial 
transaction  or  providing  the  product  or 
service;  or 

(2)  Required,  or  is  a  usual,  appropriate 
or  acceptable  method: 

(i)  To  carry  out  the  transaction  or  the 
product  or  service  business  of  which  the 


transaction  is  a  part,  and  record,  service 
or  maintain  the  consumer's  account  in 
the  ordinary  course  of  providing  the 
financial  service  or  financial  product; 

(ii)  To  administer  or  service  benefits 
or  claims  relating  to  the  transaction  or 
the  product  or  service  business  of  which 
it  is  a  part; 

(iii)  To  provide  a  confirmation, 
statement  or  other  record  of  the 
transaction,  or  information  on  the  status 
or  value  of  the  financial  service  or 
financial  product  to  the  consumer  or  ^e 
consumer's  agent  or  broker; 

(iv)  To  accrue  or  recognize  incentives 
or  bonuses  associated  with  the 
transaction  that  are  provided  by  you  or 
any  other  party; 

(v)  To  underviTite  insurance  at  the 
consumer's  request  or  for  reinsurance 
purposes,  or  for  any  of  the  following 
purposes  as  they  relate  to  a  consumer's 
insurance:  account  administration, 
reporting,  investigating,  or  preventing 
fraud  or  material  misrepresentation, 
processing  premium  payments, 
processing  insurance  claims, 
administering  insurance  benefits 
(including  utilization  review  activities), 
participating  in  research  projects,  or  as 
otherwise  required  or  specifically 
permitted  by  Federal  or  State  law; 

(vi)  In  connection  with  settling  a 
transaction,  including: 

(A)  The  authorization,  billing, 
processing,  clearing,  transferring, 
reconciling  or  collection  of  amoimts 
charged,  debited,  or  otherwise  paid 
using  a  debit,  credit  or  other  payment 
card,  check  or  accoimt  number,  or  by 
other  payment  means; 

(B)  The  transfer  of  receivables, 
accounts  or  interests  therein;  or 

(C)  The  audit  of  debit,  credit  or  other 
payment  information. 

§  31 3.1 1    Other  exceptions  to  notice  and 
opt  out  requirements. 

(a)  Exceptions  to  opt  out 
requirements.  The  requirements  for 
initial  notice  to  consumers  in 
§  313.4(a)(2),  the  opt  out  in  §§  313.7  and 
313.8,  and  service  providers  and  joint 
marketing  in  §  313.9  do  not  apply  when 
you  disclose  nonpublic  personal 
information: 

(1)  With  the  consent  or  at  the 
direction  of  the  consumer,  provided  that 
the  consumer  has  not  revoked  the 
consent  or  direction; 

(2)(i)  To  protect  the  confidentiality  or 
security  of  your  records  pertaining  to 
the  consumer,  service,  product  or 
transaction; 
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(ii)  To  protect  against  or  prevent 
actual  or  potential  fraud,  unauthorized 
transactions,  claims  or  other  liability; 

(iii)  For  required  institutional  risk 
control  or  for  resolving  consumer 
disputes  or  inquiries; 

(iv)  To  persons  holding  a  legal  or 
beneficicil  interest  relating  to  the 
consiuner;  or 

(v)  To  persons  acting  in  a  fiduciary  or 
representative  capacity  on  behalf  of  the 
consiuner; 

(3)  To  provide  information  to 
insurance  rate  advisory  organizations, 
guaranty  funds  or  agencies,  agencies 
that  are  rating  you,  persons  that  are 
assessing  your  compliance  with 
industry  standards,  and  your  attorneys, 
accountants  and  auditors; 

(4)  To  the  extent  specifically 
permitted  or  required  under  other 
provisions  of  law  and  in  accordance 
with  the  Right  to  Financial  Privacy  Act 
of  1978  (12  U.S.C.  3401  et  seq.),  to  law 
enforcement  agencies  {including 
government  regulators),  self-regulatory 
organizations,  or  for  an  investigation  on 
a  matter  related  to  pubhc  safety; 

(5)(i)  To  a  consumer  reporting  agency 
in  accordance  with  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.), 
or 

(ii)  From  a  consumer  report  reported 
by  a  consumer  reporting  agency; 

(6)  In  connection  with  a  proposed  or 
actual  sale,  merger,  transfer,  or  exchange 
of  all  or  a  portion  of  a  business  or 
operating  unit  if  the  disclosure  of 
nonpublic  personal  information 
concerns  solely  consiuners  of  such 
business  or  unit;  or 

(7)(i)  To  comply  with  Federal,  State  or 
local  laws,  rules  and  other  applicable 
legal  requirements; 

(ii)  To  comply  with  a  properly 
authorized  civil,  criminal  or  regulatory 
investigation,  or  subpoena  or  sununons 
by  Federal,  State  or  local  authorities;  or 

(iii)  To  respond  to  judicial  process  or 
government  regulatory  authorities 
having  jurisdiction  over  you  for 
examination,  compliance  or  other 
purposes  as  authorized  by  law. 

(b)  Examples  of  consent  and 
revocation  of  consent.  (1)  A  consumer 
may  specifically  consent  to  your 
disclosiu'e  to  a  nonaffiliated  insurance 
company  of  the  fact  that  the  consumer 
has  applied  to  you  for  a  mortgage  so  that 


the  insurance  company  can  offer 
homeowner's  insvuance  to  the 
consumer. 

(2)  A  consumer  may  revoke  consent 
by  subsequently  exercising  the  right  to 
opt  out  of  futiue  disclosines  of 
nonpublic  personal  information  as 
permitted  under  §  313.8(d). 

§  31 3.1 2    Limits  on  redisclosure  and  reuse 
of  information. 

(a)  Limits  on  your  redisclosure  and 
reuse.  (1)  Except  as  otherwise  provided 
in  this  part,  if  you  receive  nonpublic 
personal  information  about  a  consumer 
from  a  nonaffiliated  financial 
institution,  you  must  not,  directly  or 
through  an  affiliate,  disclose  the 
information  to  any  other  person  that  is 
not  affiliated  with  either  the  financial 
institution  or  you,  unless  the  disclosure 
would  be  lawful  if  the  financial 
institution  made  it  directly  to  such  other 
person. 

(2)  You  may  use  nonpublic  personal 
information  about  a  consiuner  that  you 
receive  firom  a  nonaffiliated  financial 
institution  in  accordance  with  an 
exception  under  §§  313.9,  313.10  or 
313.11  only  for  the  purpose  of  that 
exception. 

(b)  Limits  on  redisclosure  and  the 
reuse  by  other  persons.  (1)  Except  as 
otherwise  provided  in  this  part,  if  you 
disclose  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party,  that  party  must  not,  directly 
or  through  an  affiliate,  disclose  the 
information  to  any  other  person  that  is 

a  nonaffiliated  third  party  of  both  you 
and  that  party,  unless  the  disclosure 
would  be  lawful  if  you  made  it  directly 
to  such  other  person. 

(2)  A  nonaffiliated  third  party  may 
use  nonpublic  personal  information 
about  a  consumer  that  it  receives  from 
you  in  accordance  with  an  exception 
under§§313.9,  313.10  or  313.11  only 
for  the  piupose  of  that  exception. 

§313.13    Limits  on  sharing  of  account 
number  information  for  marketing 
purposes. 

You  must  not,  directly  or  through  an 
affiliate,  disclose,  other  than  to  a 
consumer  reporting  agency,  an  account 
niunber  or  similar  form  of  access 
number  or  access  code  for  a  credit  card 
account,  deposit  account  or  transaction 
account  of  a  consumer  to  any 


nonaffiliated  third  party  for  use  in 
telemarketing,  direct  mail  marketing  or 
other  marketing  through  electronic  mail 
to  the  consumer. 

§313.14    Protection  of  Fair  Credit 
Reporting  Act. 

Nothing  in  this  part  shall  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
and  no  inference  shall  be  drawn  on  the 
basis  of  the  provisions  of  this  part 
regarding  whether  information  is 
transaction  or  experience  information 
imder  section  603  of  that  Act. 

§  31 3.1 5    Relation  to  state  laws. 

(a)  In  general.  This  part  shall  not  be 
construed  as  superseding,  altering,  or 
affecting  any  statute,  regulation,  order  or 
interpretation  in  effect  in  any  State, 
except  to  the  extent  that  such  state 
statute,  regulation,  order  or 
interpretation  is  inconsistent  with  the 
provisions  of  this  part,  and  then  only  to 
the  extent  of  the  inconsistency. 

(b)  Greater  protection  under  state  law. 
For  purposes  of  this  section,  a  State 
statute,  regulation,  order  or 
interpretation  is  not  inconsistent  with 
the  provisions  of  this  part  if  the 
protection  such  statute,  regulation, 
order  or  interpretation  affords  any 
consumer  is  greater  than  the  protection 
provided  under  this  part,  as  determined 
by  the  Commission  on  its  own  motion 
or  upon  the  petition  of  any  interested 
party,  after  consultation  with  the 
applicable  govenunent  regulator  or 
other  authority. 

§  31 3.1 6    Effective  date;  transition  rute. 

(a)  Effective  date.  This  part  is  effective 
November  13,  2000. 

(b)  Notice  requirement  for  consumers 
who  were  your  customers  on  the 
effective  date.  No  later  than  thirty  days 
after  the  effective  date  of  this  part,  you 
must  provide  an  initial  notice,  as 
required  by  §  313.4,  to  consumers  who 
were  jkjut  customers  on  the  effective 
date  of  this  part. 

By  direction  of  the  Commission.   - 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-4881  Filed  2-29-00;  8:45  am] 
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RULES  GOING  I^TO 
EFFECT  MARCH  1,  2000 


ENVIRONMENTAL 
PROTECTION  AGE  NCY 

Pesticides;  tolerancjs  in  food, 
animal  feeds,  and  raw 
agricultural  comrr  odities: 
Dimethyl  silicone  polymer 
with  silica,  etc    published 
3-1-00 
FEDERAL  RESER^  'E 
SYSTEM 

Credit  by  brokers  and  dealers 
(Regulation  T): 
Foreign  margin  socks  list; 
published  2-24  00 
PENSION  BENEPr' 
GUARANTY  CORF  ORATION 
Single-employer  pisns: 
Allocation  of  assets — 
Interest  assum  )tions  for 
valuing  bene  its; 
published  2-  5-00 

TRANSPORTATION^ 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  direct  ives: 
de  Havilland;  put  lished  1- 

26-00 
MD  Helicopters  lie  ; 
published  2-15  00 
TRANSPORTATIOI 4 
DEPARTMENT 
Research  and  Sp<cial 
Programs  Admini)  itration 
Hazardous  materials: 
Hazardous  matetials 
transportation-  ■ 
Chemical  oxiditers  and 
compressed  oxygen 
aboard  aircmft; 
published  8- 19-99 


COMMENTS  DU 
WEEK 


e  NEXT 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Servicd 

User  fees; 
Vetennary  servicfes — 
Pet  food  facility  inspection 
and  approval  fees; 
comments  dje  by  3-6- 
00;  publisheq  1-5-00 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insi^rance 

Corporation 

Crop  insurance  regulations 


Figs,  pears,  walnuts, 
almonds,  prunes,  table 
grapes,  peaches,  plums, 
apples,  and  stonefruit; 
comments  due  by  3-9-00; 
published  2-8-00 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Land  uses: 
Special  use  authorizations; 
costs  recovery  for 
processing  applications 
and  monitoring 
compliance;  comments 
due  by  3-9-00;  published 
2-25-00 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Commodity  programs;  farm 
reconstitutions;  comments 
due  by  3-6-00;  published 
2-4-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Marine  and  anadromous 
species — 

West  Coast  steelhead; 
West  Coast  salmonids, 
evolutionarily  significant 
units;  and  salmonids, 
take  prohibitions; 
comments  due  by  3-6- 
00;  published  2-14-00 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  3-6- 
00;  published  2-18-00 
Westem  Alaska 
Community 
Development  Quota 
Program;  comments 
due  by  3-9-00; 
published  2-23-00 
Northeastern  United  States 
fisheries — 

Atlantic  sea  scaltop  and 
deep-sea  red  crab; 
comments  due  by  3-6- 
00;  published  2-11-00 
Marine  mammals: 
North  Atlantic  whale 
protection;  whale  watching 
vessels;  operational 
procedures;  comments 
due  by  3-6-00;  published 
1-4-00 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Sales  and  services: 


Visual  information 
documentation  program; 
comments  due  by  3-6-00; 
published  1-5-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Government  property; 
comments  due  by  3-10- 
00;  published  1-10-00 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipelines: 

Records  preservation; 
comments  due  by  3-10- 
00;  published  1-10-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Pulp  and  paper  production; 
comments  due  by  3-10- 
00;  published  1-25-00 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-9-00;  published 
2-8-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

3-6-00;  published  2-4-00 
Maryland;  comments  due  by 

3-6-00;  published  2-3-00 
South  Dakota;  comments 
due  by  3-6-00;  published 
2-3-00 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  3-8-00;  published  1- 
20-00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  comments  due 
by  3-6-00;  published  1-5- 
00 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Organization — 
Termination  of  FCS 
charter  to  become 
financial  institution 
under  another  Federal 
or  State  chartering 
authority;  exit  fee 
calculation;  comments 
due  by  3-6-00; 
published  2-3-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 


Massachusetts;  comments 
due  by  3-8-00;  published 
1-27-00 
Nebraska;  comments  due  by 

3-6-00;  published  2-1-00 
New  Mexico;  comments  due 
by  3-6-00;  published  2-1- 
00 
Oklahoma;  comments  due 
by  3-6-00;  published  1-27- 
00 
Texas;  comments  due  by  3- 
6-00;  published  1-27-00 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Appropriate  present-value 
factors  associated  with 
payments  made  to 
Resolution  Funding 
Corporation;  comments 
due  by  3-6-00;  published 
2-4-00 
Organization,  functions,  and 
authority  delegations: 
Finance  Office;  issuance  of 
consolidated  obligations 
on  which  Federal  home 
loan  banks  are  jointly  and 
severally  liable;  comments 
due  by  3-6-00;  published 
1-4-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition 
Regulations  (FAR): 
Government  property; 
comments  due  by  3-10- 
00;  published  1-10-00 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital: 
Stress  test;  House  Price 
Index  (HPI)  use  and 
benchmark  credit  loss 
experience  detemiination; 
comments  due  by  3-10- 
00;  published  10-19-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Alabama  sturgeon; 
comments  due  by  3-8-00; 
published  2-7-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Oil  value  for  royalty  due  on 
Indian  leases; 
establishment;  comments 
due  by  3-6-00;  published 
1-5-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
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Unclassified  information 
technology  resources; 
security  requirements; 
comments  due  by  3-6-00; 
published  1-5-00 
Federal  Acquisition 
Regulations  (FAR): 
Government  property; 
comments  due  by  3-10- 
00;  published  1-10-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Bulk  dangerous  cargoes; 
Barges  carrying  liquid 
hazardous  material; 
comments  due  by  3-7-00; 
published  9-9-99 
Drawbridge  operations: 
Massachusetts;  comments 
due  by  3-7-00;  published 
1-7-00 
Ports  and  watenways  safety: 
Monongahela  River,  PA; 
regulated  navigation  area 
terminated;  comments  due 
by  3-7-00;  published  1-7- 
00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 


Grand  Canyon  National 
Park,  AZ— 

Special  flight  rules  in 
vicinity  (SFAR  No.  50- 
2);  comments  due  by  3- 
6-00;  published  2-3-00 

Airiine  employees; 
occupational  safety  and 
health  issues;  meeting; 
comments  due  by  3-8-00; 
published  10-19-99 

Airworthiness  directives: 

Agusta  S.p.A.;  comments 
due  by  3-6-00;  published 
1-5-00 

Airbus;  comments  due  by  3- 
8-00;  published  2-7-00 

Boeing;  comments  due  by 
3-7-00;  published  1-7-00 

Eurocopter  France; 
comments  due  by  3-10- 
00;  published  1-10-00 

Fokker;  comments  due  by 
3-6-00;  published  2-4-00 

General  Electric  Co.; 
comments  due  by  3-6-00; 
published  1-6-00 

Class  E  airspace;  comments 
due  by  3-6-00;  published  1- 
21-00 
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Presidential  Documents 


Title  3— 

The  President 


Proclamatiea  7276  of  February  29,  2000 

National  Colorectal  Cancer  Awareness  Month,  2000 


By  the  President  of  the  UBited  States  of  America 

A  ProclamatiMi 

Colorectal  cancer  is  the  second  leading  cause  of  cancer-related  deaths  in 
the  United  States.  Estimates  show  that  physicians  will  diagnose  approxi- 
mately 130,000  new  cases  of  colorectal  cancer  this  year,  and,  of  those  persons 
diagnosed,  more  than  56,000  will  die  from  the  disease.  Colorectal  cancer 
takes  such  a  deadly  tc^l  because  it  usually  has  no  identifiable  symptoms 
and  often  goes  undetected  until  it  is  too  late  to  treat. 

Chu-  most  effective  weapon  in  defeating  colorectal  cancer  is  early  detection 
and  treatment.  Through  a  regular  screening  program  that  includes  fecal 
blood  testing,  periodic  partial  or  full  colon  examinations,  or  both,  health 
professionals  can  detect  and  remove  pre-cancerous  polyps  before  they  turn 
into  cancer.  Such  cancer  screening  should  become  a  routine  part  of  preventive 
health  care  for  anyone  over  the  age  of  50,  because  the  risk  of  developing 
colorectal  cancer  increases  with  age.  Individuals  with  a  personal  or  family 
history  of  inflammatory  bowel  disease,  colorectal  cancer  or  polyps,  or  ovarian, 
endometrial,  or  breast  cancer  are  also  at  a  higher  risk  for  developing  colorectal 
cancer. 

We  can  draw  hope  from  the  progress  that  is  being  made  in  colorectal 
cancer  research.  The  National  Cancer  Institute  of  the  National  Institutes 
of  Health  recently  laimched  a  large  research  study  to  test  two  of  the  most 
promising  drugs  to  treat  colorectal  cancer,  and  new  technologies  are  giving 
us  more  powerful  tools  to  increase  the  ease  and  accuracy  of  colorectal 
screening.  By  continuing  to  support  such  research,  raising  awareness  of 
risk  factors  for  the  disease,  promoting  the  widespread  adoption  of  regular 
screening,  and  encouraging  everyone  to  exercise  regularly,  we  can  save 
thousands  of  lives  each  year  and  dramatically  reduce  the  risk  of  colorectal 
cancer. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  2000  as  National 
Colorectal  Cancer  Awareness  Month.  I  encourage  health  care  providers,  advo- 
cacy groups,  policymakers,  and  concerned  citizens  across  the  country  to 
help  raise  public  awareness  of  the  risks  and  methods  of  prevention  of 
colorectal  cancer  and  to  use  the  power  of  our  knowledge  to  defeat  this 
silent  disease. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  February,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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Proclamation  7277  of  February  29,  2000 

Women's  History  Month,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Last  spring,  three  women  astronauts  paused  during  a  shuttle  mission  to 
pay  homage  to  the  past.  Thousands  of  miles  into  space,  floating  above 
the  floor  of  the  shuttle,  they  raised  a  women's  suffrage  banner  and  posed 
for  a  picture.  Astronaut  Ellen  Ochoa,  a  participant  in  this  special  tribute 
and  a  member  of  the  President's  Commission  on  the  Celebration  of  Women 
in  American  History,  said,  "We  wanted  to  show  how  far  women  have 
come  in  this  century  and  to  honor  the  people  who  fought  for  our  rights." 
Each  year  during  the  month  of  March,  citizens  across  our  country  pause 
to  honor  the  many  heroes  whose  diligence  and  determination  have  helped 
to  forge  our  Nation,  and  enable  people  like  Ellen  Ochoa  and  her  colleagues 
to  soar  so  high. 

Women's  History  Month  is  about  highlighting  the  extraordinary  achievements 
of  women  throughout  our  history,  while  recognizing  the  equally  significant 
obstacles  they  had  to  overcome  along  the  road  to  success.  It  is  about  the 
women  who  bravely  donned  uniforms  and  fought  for  our  country.  It  is 
about  the  passion  and  vision  of  women  educators  like  Mary  McLeod  Bethune, 
who,  with  only  $1.50  in  her  pocket,  founded  a  school  for  young  black 
women.  It  is  about  the  perseverance  and  pioneering  spirit  of  women  like 
Margaret  Chung,  the  first  Chinese  American  woman  physician,  who  sup- 
ported herself  through  medical  school  by  washing  dishes  and  lecturing 
on  China.  It  is  about  Alice  Paul's  fight  for  the  vote  and  Elizabeth  Wanamaker 
Peratrovich's  campaign  to  end  discrimination  against  Alaska  Natives.  It  is 
about  the  writings  of  Zora  Neale  Hurston,  the  paintings  of  Georgia  O'Keeffe, 
the  leadership  of  labor  organizer  Dolores  Huerta,  and  the  trailblazing  artistry 
of  photographer  Margaret  Bourke-White.  It  is  also  about  the  millions  of 
unsung  women  whose  contributions  have  made  life  better  for  their  families 
and  their  communities. 

Inspired  by  the  courageous  pioneers  who  came  before  them,  women  today 
continue  to  shape  our  Nation's  destiny.  Last  year,  Air  Force  Lieutenant 
Colonel  Eileen  Collins  became  the  first  woman  commander  of  a  space  shuttle 
mission.  American  violinists  Sarah  Chang,  Pamela  Frank,  and  Nadja  Salerno- 
Sonnenberg  were  the  first  women  to  lake  home  the  prestigious  Avery  Fisher 
Prize  in  its  25-year  history.  And,  in  a  game  attended  by  the  largest  crowd 
of  all  time  for  a  women's  sporting  event,  the  U.S.  women's  soccer  team 
captured  the  World  Cup.  Today,  58  women  hold  seats  in  the  U.S.  House 
of  Representatives,  and  9  women  are  United  States  Senators.  More  women 
hold  high-level  positions  in  my  Administration  than  in  any  other  in  history. 
And  in  the  private  sector,  women  own  nearly  9  million  small  businesses, 
employing  millions  of  Americans  and  contributing  significantly  to  the 
strength  of  our  economy. 

As  we  honor  the  past  and  celebrate  the  present,  we  must  also  focus  on 
the  future.  Our  choices  today  will  have  an  enormous  impact  on  the  destiny 
of  our  daughters  and  granddaughters,  our  sons  and  grandsons.  We  must 
rededicate  ourselves  to  forging  a  society  in  which  gender  no  longer  predeter- 
mines a  person's  opportunities  or  station  in  life.  We  must  shatter  the  glass 
ceiling;  eradicate  wage  discrimination;  and  ensure  that  every  American  has 
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the  tools  to  meet  both  family  and  work  responsibilities  and  to  retire  in 
security.  By  breaking  down  the  remaining  barriers  and  opening  wide  the 
doors  of  opportunity,  we  can  make  the  future  brighter  for  women  and 
for  all  Americans. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  herebyproclaim  March  2000  as  Women's 
History  Month.  I  encourage  all  Americans  to  observe  this  month  with  appro- 
priate programs,  ceremonies,  and  activities,  and  to  remember  throughout 
the  year  the  many  contributions  of  courageous  women  who  have  made 
our  Nation  strong. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  February,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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Executive  Order  13146  of  February  29,  2000 

President's  Council  on  the  Future  of  Princeville, 
North  Carolina 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  develop  recommenda- 
tions for  Federal  agency  actions  to  address  the  future  of  Princeville,  North 
Carolina,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  Princeville,  North  Carolina  (Princeville)  has  a  unique 
place  in  American  history.  This  small  city  in  eastern  North  Carolina  was 
the  first  city  in  the  United  States  founded  by  ex-slaves.  In  its  history, 
Princeville  has  been  damaged  by  floods  many  times.  Recently,  it  was  dev- 
astated by  floods  caused  by  Hurricane  Floyd,  hi  response  to  the  damage, 
appropriate  Federal  agencies  have  aheady  begun  repair  and  recovery  efforts 
to  assist  Princeville.  However,  it  is  the  policy  of  this  Administration  to 
do  more  to  help  this  city  that  occupies  such  a  significant  place  in  our 
history.  Therefore,  this  order  will  create  an  interagency  council  to  develop 
recommendations  for  further  actions  to  address  the  future  of  Princeville. 

Sec.  2.  Establishment,  (a)  There  is  established  the  "President's  Council  on 
the  Future  of  Princeville,  North  Carolina"  (Council).  The  Council  shall  com- 
prise the  Secretaries  of  Defense,  Agricultiu-e,  Commerce,  Labor,  Health  and 
Human  Services,  Housing  and  Urban  Development,  Transportation,  the  Direc- 
tor of  the  Office  of  Management  and  Budget  (0MB),  the  Administrator  of 
the  Enviroiunental  Protection  Agency,  the  Commander  of  the  Army  Corps 
of  Engineers,  the  Administrator  of  the  Small  Business  Administration,  the 
Director  of  the  Federal  Emergency  Management  Agency,  the  Assistant  to 
the  President  for  Domestic  Policy,  the  Assistant  to  the  President  for  Economic 
Policy,  and  the  Assistant  to  the  President  for  Intergovernmental  Affairs, 
or  their  designees,  and  such  other  executive  department  and  agency  (agencies) 
representatives  as  the  President  may  deem  appropriate.  The  Council  shall 
consult  with  other  agencies  and  State  and  local  governments,  as  appropriate. 

(b)  The  Director  of  the  Office  of  Management  and  Budget,  or  his  designee, 
shall  serve  as  Chair  of  the  Council. 

Sec.  3.  Functions.  The  Council  shall  develop  recommendations  for  the  Presi- 
dent on  further  agency  and  legislative  actions  that  can  be  imdertaken  to 
address  the  future  of  Princeville.  In  developing  the  recommendations,  the 
Council  shall  consider,  among  other  things:  (a)  the  unique  historic  and 
cultural  importance  of  Princeville  in  American  history;  (b)  the  views  and 
reconunendations  of  the  relevant  State  and  local  goverrunents,  the  private 
sector,  citizens,  community  groups,  and  non-profit  organizations,  on  actions 
that  they  all  could  take  to  enhance  the  future  of  Princeville  and  its  citizens; 
and  (c)  agency  assessments  andrecommendations  to  repair  and  rebuild 
Princeville,  and,  to  the  extent  practicable,  protect  Princeville  from  future 
floods.  The  Council,  through  its  Chair,  shall  submit  its  recommendations 
to  the  President.  Where  appropriate,  the  Council's  recommendations  shall 
include  draft  legislation  requesting  additional  funding  or  other  authorities 
to  aid  in  the  reconstruction  and  protection  of  Princeville. 

Sec.  4.  Coordination.  At  the  request  of  the  Chair,  agencies  shall  cooperate 
with  and  provide  information  to  the  Council. 
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Sec.  5.  Judicial  Review.  This  order  is  not  intended  to,  nor  does  it  create, 
any  right  or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  it  agencies,  its  officers  or  employees,  or 
any  other  person. 


OO^lAjAIPUOA  <PtUiodb^^ 


THE  WHITE  HOUSE, 
February  29,  2000. 


(FR  Doc.  00-5209 
Filed  3-1-00;  8:45  aAi| 
Billing  code  3195-0:  -P 
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Rules  and  Regulations 


Federal  Register 
Vol.  65,  No.  42 
Thursday.  March  2.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  00-009-1] 

Pink  Bollworm  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  pink 
bollworm  regulations  by  removing  the 
previously  regulated  area  in  Poinsett 
County,  AR,  from  the  list  of  suppressive 
areas  for  pink  bollworm.  We  are  also 
removing  Arkansas  from  the  list  of 
States  quarantined  because  of  the  pink 
bollworm.  We  are  taking  this  action 
because  trapping  surveys  show  that  the 
pink  bollworm  no  longer  exists  in  this 
area.  This  action  is  necessary  to  relieve 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  the  previously  regulated 
area. 

DATES:  This  interim  rule  is  effective 
March  2,  2000.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  May  1,  2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to: 

Docket  No.  00-009-1.  Regulatory  Analysis 
and  Development,  PPD  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale,  MD 
20737-12.38 

Please  state  that  your  comment  refers  to 
Docket  No.  00-009-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 


Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wrww.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Bill  Grefenstette,  Assistant  Director, 
Plant  Health  Programs,  PPQ,  APHIS, 
4700  River  Road  Unit  138,  Riverdale, 
MD  20737-1236;  (301)  734-8676. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  pink  bollworm,  Pectinophora 
gossypiella  (Saunders),  is  one  of  the 
world's  most  destructive  pests  of  cotton. 
This  insect  spread  to  the  United  States 
from  Mexico  in  1917  and  now  exists 
throughout  most  of  the  cotton- 
producing  States  west  of  the  Mississippi 
River. 

The  pink  bollworm  regulations, 
contained  in  7  CFR  301.52  through 
301.52-10  (referred  to  below  as  the 
regulations),  quarantine  certain  States 
and  restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  quarantined  States  for  the  purpose  of 
preventing  the  interstate  spread  of  the 
pink  bollworm. 

Regulated  areas  for  the  pink  bollworm 
are  designated  as  either  suppressive 
areas  or  generally  infested  areas. 
Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 
articles  from  both  types  of  areas  in  order 
to  prevent  the  movement  of  pink 
bollworm  into  noninfested  areas. 

Prior  to  the  effective  date  of  this 
document,  a  portion  of  Poinsett  County, 
AR,  was  designated  as  a  suppressive 
area.  Based  on  2  years  of  negative 
trapping  surveys  conducted  by 
inspectors  of  Arkansas  and  the  Animal 
and  Plant  Health  Inspection  Service,  we 
have  determined  that  the  pink  bollworm 
no  longer  exists  in  this  area.  We  are, 
therefore,  removing  this  area  from  the 
list  of  suppressive  areas  in  §  301.52-2a. 

As  of  the  effective  date  of  this 
document,  there  will  be  no  areas  in 
Arkansas  regulated  because  of  the  pink 
bollworm.  We  are,  therefore,  also 
removing  Arkansas  from  the  list  of 


States  in  §  301.52-2a  quarantined 
because  of  the  pink  bollworm. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to  relieve 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  areas  where  the  pink 
bollworm  no  longer  exists. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  less  than  30 
days  after  publication.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  eire  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  pink  bollworm 
regulations  by  removing  the  previously 
regulated  area  in  Poinsett  County,  AR, 
from  the  list  of  suppressive  areas  for 
pink  bollworm.  We  are  also  removing 
Arkansas  from  the  list  of  States 
quarantined  because  of  the  pink 
bollworm.  We  are  taking  this  action 
because  trapping  surveys  show  that  the 
pink  bollworm  no  longer  exists  in  this 
area.  This  action  is  necessary  to  relieve 
unnecessary'  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  the  previously  regulated 
area. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq]  impracticable.  If  we  determine 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
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of  the  Regulatory 
final  regulatory 

Executive  Order  i2372 


"lexibility  Act  in  our 
flexibility  analysis. 


This  program 
Catalog  of  Federa 
under  No.  10.025 
Executive  Order 
intergovernmenta 
State  and  local 
3015,  subpart  V.) 

Executive  Order  |2988 


/activity  is  listed  in  the 
Domestic  Assistance 
and  is  subject  to 
1 2372,  which  requires 
consultation  with 
offtcials.  {See  7  CFR  part 


Tl  lis  : 


e  has  been  reviewed 
Qrder  12988.  Civil 
rule:  (1)  Preempts 
laws  and  regulations 
inconsistent  with  this  rule;  (2) 
effect;  and  (3)  Does 
admii^istrative  proceedings 
file  suit  in  court 
rile. 


This  interim  ru 
under  Executive 
Justice  Reform, 
all  State  and  loca 
that  are 

Has  no  retroactive 
not  require 
before  parties  ma; 
challenging  this 

Paperwork  Redu(  tion  Act 


ind;r 


This  interim 
information  collection 
requirements  u 
Reduction  Act  of 
et  seq.). 

List  of  Subjects  in 


rule  contains  no 

or  recordkeeping 
the  Paperwork 
995  (44  U.S.C.  3501 


7  CFR  Part  301 


fmiodities.  Plant 
,  Quarantine, 


Agricultural  co 
diseases  and  pest! 
Reporting  and  rec  jrdkeeping 
requirements,  Tra  isportation 

Accordingly,  7  i  :FR  part  301  is 
amended  as  follov  rs 

PART  301— OOMCSTIC  QUARANTINE 
NOTICES 


1 .  The  authority 
continues  to  read 


citation  for  part  301 
IS  follows: 


Authority:  7  U.S. 
150ee.  150ff.  161.  1 
2.22.2.80,  and  371 


.  147a,  150bb,  150dd. 
^2.  and  164-167;  7  CFR 

(c). 


§301.52    [Amende<l] 


2.  In  §301.52, 
amended  by  remojy^ing 
"Arkansas,". 


p  iragraph  (a)  is 
the  word 


I301.52-2A    [Ameided] 


5  2- 


3.  Section  301 
removing  the 

Done  in  VVashi 
February  2000. 
Bobby  R.  Acord, 

Acting  Administrate  r, 
Health  Inspection 
(FR  Doc.  00-5054 
BtLLING  CODE  3410-34-11 


-2a  is  amended  by 
entite  entry  for  Arkansas. 

ingtbn,  DC.  this  24th  day  of 


Si  n,' 
Filed 


Animal  and  Plant 
ice. 
3-1-00;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  170 

RIN3150-AG08 

Revision  of  Fee  Schedules;  100 
Percent  Fee  Recovery,  FY  1999: 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  On  July  20,  1999  (64  FR 
38816),  the  NRC  published  a  document 
that  corrected  a  final  rule  that  appeared 
in  the  Federal  Register  on  June  10,  1999 
(64  FR  31448)  concerning  the  licensing, 
inspection,  and  aimual  fees  charged  to 
its  applicants  and  licensees  in 
compliance  with  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  This 
document  corrects  an  inadvertent 
typographical  error  in  the  July  20,  1999, 
correction  document. 
EFFECTIVE  DATE:  August  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  Jackson,  Office  of  the  Chief 
Financial  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Telephone  301-415- 
6057. 

SUPPLEMENTARY  INFORMATION:  In  the 
final  rule  correction,  FR  Doc.  99-18469, 
published  on  July  20,  1999  (64  FR 
38816),  in  the  third  coliunn  on  page 
38816,  instruction  number  3  for  §  170.12 
is  corrected  to  read  as  follows: 

3.  On  page  31470,  in  the  first  column, 
paragraphs  (b)(7){ii)  and  (b)(7)(iii)  are 
redesignated  as  paragraphs  (b)(7)(ii){B) 
and  (b)(7)(ii)(C),  respectively,  and  a  new 
paragraph  (b)(7)(ii)(A)  is  added  to  read 
as  follows: 

§  1 70.1 2    Payment  of  fees. 

***** 

(b)  *  *  * 

(7)*  *  * 

(ii){A)  In  the  case  of  a  design  which 
has  been  approved  but  not  certified  and 
for  which  no  application  is  pending,  if 
the  design  is  not  referenced,  or  if  all 
costs  are  not  recovered  within  five  years 
after  the  date  of  the  preliminary  design 
approval  (PDA),  or  the  final  design 
approval  (FDA),  the  applicant  shall  pay 
the  costs,  or  remainder  of  those  costs,  at 
that  time. 


Dated  at  Rockviiie.  Maryland,  this  24th  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission. 

Michael  T.  Lesar, 

Federal  Register  Liaison  Officer. 

|FR  Doc.  00-4882  Filed  3-1-00;  8:45  am] 

SILUNG  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-336-AD;  Amendment 
39-11495;  AD  99-27-14] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A340-211,  -212,  -213,  -311,  -312,  and 
-313  Series  Airplanes;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  99-27-14 
that  was  published  in  the  Federal 
Register  on  January  6,  2000  (65  FR  697). 
The  typographical  error  resulted  in  a 
reference  to  an  incorrect  AD  number. 
This  AD  is  applicable  to  all  Airbus 
Model  A340-211,  -212,  -213,  -311, 
-312,  and  -313  series  airplanes.  This 
AD  requires  repetitive  operational  tests 
to  ensure  proper  operation  of  the 
actuator  of  the  secondary  locks  of  the 
thrust  reversers,  and  corrective  actions, 
if  necessary. 

EFFECTIVE  DATE:  Effective  January  21, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  99-27-14, 
amendment  39-11495,  applicable  to  all 
Airbus  Model  A340-211,  -212,  -213, 
-311,  -312,  and  -313  series  airplanes, 
was  published  in  the  Federal  Register 
on  January  6,  2000  (65  FR  697).  That  AD 
requires  repetitive  operational  tests  to 
ensure  proper  operation  of  the  actuator 
of  the  secondary  locks  of  the  thrust 
reversers,  and  corrective  actions,  if 
necessary. 

As  published,  AD  99-27-14  contains 
an  erroneous  reference  to  the  AD 
number  cited  in  the  paragraph 
preceding  the  applicability  of  the  AD. 
That  paragraph  incorrectly  references 
AD  99-01-05,  Amendment  39-10980. 
The  correct  reference  is  AD  99-01-15, 
Amendment  39-10980. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

The  effective  date  of  this  AD  remains 
January  21,  2000. 
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§39.13    [Corrected] 

On  page  699,  in  the  first  column,  the 
paragraph  preceding  the  applicability  of 
AD  99-27-14  is  corrected  to  read  as 
follows: 

99-27-14    Airbus  Industrie:  Amendment 
39-11495.  Docket  99-NM-336-AD. 
Supersedes  AD  99-01-15,  Amendment 
39-10980. 


Issued  in  Ronton,  Washington,  on  Februan' 
25.  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-5010  Filed  3-1-00;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  98N-0044] 
RIN0910-AB97 

Regulations  on  Statements  Made  for 
Dietary  Supplements  Concerning  the 
Effect  of  the  Product  on  the  Structure 
of  Function  of  the  Body;  Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  January  6,  2000  (65  FR 
1000).  The  document  issued  final 
regulations  defining  the  types  of 
statements  that  can  be  made  concerning 
the  effect  of  a  dietary  supplement  on  the 
structure  or  function  of  the  body. 
DATES:  The  final  rule  is  effective 
February  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
00-53  appearing  on  page  1000  in  the 
Federal  Register  of  Thursday,  January  6, 
2000,  the  following  corrections  are 
made: 

1.  On  page  1034,  in  the  3d  column,  in 
the  2d  full  paragraph,  beginning  in  the 
16th  line,  the  phrase  "The  agency  also 
notes  that  as  discussed"  is  corrected  to 
read  "The  agency  also  notes  that  as 
discussed  in  comment  95  of  section 
III.A  of  this  document". 

2.  On  page  1046,  in  the  2d  column,  in 
the  28th  line,  the  sentence  is  corrected 


to  read  "Even  this  62  percent  figure  is 
too  high,  however,  because  RTI  over- 
sampled  herbal  products,  which  have  a 
higher  probability  of  claims.  Thus,  FDA 
believes  that  the  true  percentage  of 
dietary  supplement  products  with 
claims  would  not  exceed  60  percent  and 
has  used  this  figure  as  its  final 
estimate." 

3.  On  page  1047,  in  the  2d  column,  in 
the  2d  full  paragraph,  in  the  14th  line 
"not"  is  corrected  to  read  "now". 

Dated:  Februar>'  25,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
|FR  Doc.  00-4946  Filed  3-1-00:  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TO  8877] 
RIN1545-AX82 

Tax  Shelter  Disclosure  Statements 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  requiring  certain 
corporate  taxpayers  to  file  a  statement 
with  their  Federal  corporate  income  tax 
return  under  section  6011(a).  The 
temporary  regulations  affect 
corporations  participating  in  certain 
reportable  transactions.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  REG-103735-00 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATES:  Effective  date.  These  temporary 
regulations  are  effective  for  Federal 
corporate  income  tax  returns  filed  after 
February  28,  2000. 

Applicability  date.  For  dates  of 
applicability,  see  §  1.6011-4T(g)  of  these 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Castanon,  (202)  622-3080,  or 
Mary  Beth  Collins,  (202)  622-3070,  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 


regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1685.  Responses 
to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

The  Treasury'  Department  and  the  IRS 
are  concerned  about  the  proliferation  of 
corporate  tax  shelters.  These  temporary 
regulations  are  intended  to  provide  the 
Service  with  early  notification  of  large 
corporate  transactions  with 
characteristics  that  may  be  indicative  of 
such  tax  shelter  activity. 

Accordingly,  this  document  amends 
26  CFR  part  1  regarding  the  general 
filing  requirement  for  persons  required 
to  file  a  return  for  a  taxable  year  with 
respect  to  a  tax  imposed  under  section 
11.  Section  6011(a)  provides  that  any 
person  made  liable  for  any  tax  imposed 
by  the  Internal  Revenue  Code  (Code),  or 
with  respect  to  the  collection  thereof, 
shall  make  a  return  or  statement 
according  to  the  forms  and  regulations 
prescribed  by  the  Secretary  of  the 
Treasury. 

Explanation  of  Provisions 

/.  Disclosure  Statement  Required  for 
Certain  Corporate  Taxpayers 

The  temporary'  regulations  provide 
that  every  person  that  is  required  to  file 
a  return  for  a  taxable  year  with  respect 
to  any  tax  imposed  under  section  1 1 
(corporate  taxpaj'ers)  and  that  has 
participated  in  a  reportable  transaction 
shall  attach  a  disclosure  statement  to  its 
return  for  each  taxable  year  for  which 
the  taxpayer's  Federal  income  tax 
liability  is  affected  by  its  participation 
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//.  Reportable  Transactions 

The  temporary  regulations  define  two 
categories  of  reportable  transactions. 
The  first  category  includes  certain  types 
of  transactions  identified  by  the 
Treasury  and  the  Service  as  tax 
avoidance  transactions.  The  second 
category  includes  transactions  that 
warrant  further  scrutiny  because  they 
possess  certain  identified  characteristics 
that  are  common  in  corporate  tax 
shelters. 

The  regulations  require  disclosure 
only  for  large  transactions  that  provide 
tax  savings  in  excess  of  certain  dollar 
thresholds  (the  projected  tax  effect  test). 
In  addition,  the  regulations  contain 
exceptions  to  ensure  that  normal 
business  transactions  are  not  subject  to 
disclosure.  The  fact  that  a  transaction  is 
reportable  or  not  reportable  under  these 
regulations  shall  not  affect  the  legal 
determination  whether  the  tax  benefits 
claimed  with  respect  to  the  transaction 
are  allowable. 

The  first  category  of  reportable 
transactions  includes  any  transaction 
that  is  the  same  as  or  substantially 
similar  to  one  of  the  specified  types  of 
tax  avoidance  transactions  that  the  IRS 
has  identified  by  published  guidance  as 
a  listed  transaction  for  purposes  of 
section  6011  and  that  is  expected  to 
reduce  the  taxpayer's  Federal  income 
tax  liability  by  more  than  $1  million  in 
any  single  taxable  year  or  by  a  total  of 
more  than  S2  million  for  any 
combination  of  taxable  years.  However, 
a  listed  transaction  is  not  treated  as  a 
reportable  transaction  if  it  has  affected 
the  taxpayer's  Federal  income  tax 
liability  as  reported  on  any  tax  return 
filed  on  or  before  February  28,  2000. 

The  second  category  of  reportable 
transactions  includes  transactions 
entered  into  after  February  28,  2000  that 
are  expected  to  reduce  a  taxpayer's 
Federal  income  tax  liability  by  more 
than  $5  million  in  any  single  taxable 
year  or  by  a  total  of  more  than  SlO 
million  for  any  combination  of  taxable 
years  and  that  have  at  least  two  of  the 
following  characteristics: 

(A)  The  taxpayer  has  participated  in 
the  transaction  under  conditions  of 
confidentiality  (as  defined  in 
§301.6111-2T(c)). 

(B)  The  taxpayer  has  obtained  or  been 
provided  with  contractual  protection 
against  the  possibility  that  part  or  all  of 
the  intended  tax  benefits  from  the 
transaction  will  not  be  sustained, 
including,  but  not  limited  to,  recission 
rights,  the  right  to  a  full  or  partial 
refund  of  fees  paid  to  any  person,  fees 
that  are  contingent  on  the  taxpayer's 
realization  of  tax  benefits  from  the 
transaction,  insurance  protection  with 


respect  to  the  tax  treatment  of  the 
transaction,  or  a  tax  indemnity  or 
similar  agreement  (other  than  a 
customary  indemnity  provided  by  a 
principal  to  the  transaction  that  did  not 
participate  in  the  promotion  of  the 
transaction  to  the  taxpayer). 

(C)  The  taxpayer's  participation  in  the 
transaction  was  promoted,  solicited,  or 
recommended  by  one  or  more  persons 
who  have  received  or  are  expected  to 
receive  fees  or  other  consideration  with 
an  aggregate  value  in  excess  of 
$100,000,  and  such  person  or  persons' 
entitlement  to  such  fees  or  other 
consideration  was  contingent  on  the 
taxpayer's  participation  in  the 
transaction. 

(D)  The  expected  treatment  of  the 
transaction  for  Federal  income  tax 
purposes  in  any  taxable  year  differs  or 
is  expected  to  differ  by  more  than  $5 
million  from  the  treatment  of  the 
transaction  for  purposes  of  determining 
book  income  as  taken  into  account  on 
the  schedule  M-1  (or  comparable 
schedule)  on  the  taxpayer's  Federal 
corporate  income  tax  return  for  the  same 
period. 

(E)  The  transaction  involves  the 
participation  of  a  person  that  the 
taxpayer  knows  or  has  reason  to  know 
is  in  a  Federal  income  tax  position  that 
differs  from  that  of  the  taxpayer  (such  as 
a  tax  exempt  entity  or  a  foreign  person), 
and  the  taxpayer  knows  or  has  reason  to 
know  that  such  difference  in  tax 
position  has  permitted  the  transaction  to 
be  structiu-ed  on  terms  that  are  intended 
to  provide  the  taxpayer  with  more 
favorable  Federal  income  tax  treatment 
than  it  could  have  obtained  without  the 
participation  of  sech  person  (or  another 
person  in  a  similar  tax  position). 

(F)  The  expected  characterization  of 
any  significant  aspect  of  the  transaction 
for  Federal  income  tax  purposes  differs 
from  the  expected  characterization  of 
such  aspect  of  the  transaction  for 
piuposes  of  taxation  of  any  party  to  the 
transaction  in  another  country. 

However,  a  transaction  that  has  at 
least  two  of  the  foregoing  characteristics 
is  not  a  reportable  transaction  if  any  of 
the  following  conditions  is  satisfied — 

(A)  The  taxpayer  has  participated  in 
the  tremsaction  in  the  ordinary  course  of 
its  business  in  a  form  consistent  with 
customary  commercial  practice,  and  the 
taxpayer  reasonably  determines  that  it 
would  have  participated  in  the  same 
transaction  on  substantially  the  same 
terms  irrespective  of  the  expected 
Federal  income  tax  benefits; 

(B)  The  taxpayer  has  participated  in 
the  transaction  in  the  ordinary  course  of 
its  business  in  a  form  consistent  with 
customary  commercial  practice,  and  the 
taxpayer  reasonably  determines  that 
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there  is  a  long-standing  and  generally 
accepted  understanding  that  the 
expected  Federal  income  tax  benefits 
from  the  transaction  (taking  into 
account  any  combination  of  intended 
tax  consequences)  are  allowable  under 
the  Code  for  substantially  similar 
transactions; 

(C)  The  taxpayer  reasonably 
determines  that  there  is  no  reasonable 
basis  under  Federal  tax  law  for  denial  of 
any  significant  portion  of  the  expected 
Federal  income  tax  benefits  from  the  j- 
transaction;  or 

(D)  The  transaction  is  identified  in 
published  guidance  as  being  excepted 
from  disclosure. 

A  transaction  involving  the 
acquisition,  disposition,  or  restructuring 
of  a  business,  including  the  acquisition, 
disposition,  or  other  change  in  the 
ownership  or  control  of  an  entity  that  is 
engaged  in  a  business,  or  a  transaction 
involving  a  recapitalization  or  an 
acquisition  of  capital  for  use  in  the 
taxpayer's  business,  shall  be  considered 
a  transaction  carried  out  in  the  ordinary 
course  of  a  taxpayer's  business. 

///.  Record  Retention 

The  taxpayer  must  retain  all 
documents  related  to  a  transaction 
subject  to  disclosure  under  this  section 
until  the  expiration  of  the  statute  of 
limitations  for  the  first  taxable  year  for 
which  a  disclosure  statement  is  filed 
with  its  tax  return.  (This  obligation  is  in 
addition  to  any  document  retention 
requirements  that  section  6001  generally 
imposes  on  the  taxpayer.)  Such 
documents  include,  but  are  not  limited 
to,  the  following:  all  marketing  materials 
related  to  the  transaction;  all  written 
analyses  used  in  decision-making 
related  to  the  transaction;  all 
correspondence  and  agreements  related 
to  the  transaction  between  the  taxpayer 
and  any  promoter,  advisor,  lender,  or 
other  party  to  the  reportable  transaction; 
all  documents  discussing,  referring  to, 
or  demonstrating  the  tax  benefits  arising 
from  the  reportable  transaction;  and  all 
docxunents,  if  any,  referring  to  the 
business  purposes  for  the  reportable 
transaction. 

IV.  Effective  Date 

The  temporary  regulations  apply  to 
Federal  corporate  income  tax  returns 
filed  after  February  28,  2000. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 


Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  persons  responsible  for  filing 
the  statement  required  by  these 
regulations  are  principally  large 
publicly  traded  corporations,  and  the 
biuden  is  not  significant  as  described 
earlier  in  the  preamble.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Mary  Beth  Collins  and 
Richard  Castanon,  Office  of  Chief 
Counsel  (Passthroughs  and  Special 
hidustries).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805    *   *   * 
Section  1.601 1-4T  also  issued  under  26 
U.S.C.  6001  and  6011(a).*   *   * 

2.  Section  1.601 1-4T  is  added  to  read 
as  follows: 

§  1 .601 1 -4T    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  corporate  taxpayers 
(Temporary) — 

(a)  In  general.  Every  taxpayer  that  is 
required  to  file  a  return  for  a  taxable 
year  with  respect  to  a  tax  imposed 
under  section  11  and  that  has 
participated,  directly  or  indirectly,  in  a 
reportable  transaction  within  the 
meaning  of  paragraph  (b)  of  this  section 
must  attach  to  its  retiun  for  the  taxable 
year  described  in  paragraph  (d)  of  this 
section  a  disclosure  statement  in  the 
form  prescribed  by  paragraph  (c)  of  this 
section.  For  this  purpose,  a  taxpayer 


will  have  indirectly  participated  in  a 
transaction  if  its  Federal  income  tax 
liability  is  affected  by  the  transaction 
even  if  it  is  not  a  direct  party  to  the 
transaction  (e.g.,  it  participates  through 
a  partnership  or  through  a  controlled 
entity).  A  separate  disclosure  statement 
is  required  for  each  reportable 
transaction.  The  fact  that  a  taxpayer  files 
a  disclosure  statement  for  a  reportable 
transaction  shall  not  afi^ect  the  legal 
determination  whether  the  tax  benefits 
claimed  with  respect  to  the  transaction 
are  allowable. 

(b)  Definition  of  reportable 
transaction — (1)  In  general.  A  reportable 
transaction  is  a  transaction  that  is 
described  in  either  paragraph  (b)(2)  or 
(3)  of  this  section  and  that  meets  the 
projected  tax  effect  test  in  paragraph 
(b)(4)  of  this  section.  The  term 
transaction  includes  all  of  the  factual 
elements  necessary  to  support  the  tax 
benefits  that  are  expected  to  be  claimed 
with  respect  to  any  entity,  plan,  or 
arrangement,  and  includes  any  series  of 
related  steps  carried  out  as  part  of  a 
prearranged  plan  and  any  series  of 
substantially  similar  transactions 
entered  into  in  the  same  taxable  year. 

(2)  Listed  transactions.  A  transaction 
is  described  in  this  paragraph  (b)(2)  if 
the  transaction  is  the  same  as  or 
substantially  similar  to  one  of  the  types 
of  transactions  that  the  Internal  Revenue 
Service  (IRS)  has  determined  to  be  a  tax 
avoidance  transaction  and  identified  by 
notice,  regulation,  or  other  form  of 
published  guidance  as  a  listed 
transaction  for  purposes  of  section  601 1 . 
However,  a  listed  transaction  is  not 
treated  as  a  reportable  transaction  if  it 
has  affected  the  taxpayer's  Federal 
income  tax  liability  as  reported  on  any 
tax  return  filed  on  or  before  February 
28,  2000.  The  fact  that  a  transac^on 
becomes  a  listed  transaction  does  not 
imply  that  the  transaction  was  not 
otherwise  a  reportable  transaction  prior 
thereto. 

(3)  Other  reportable  transactions — (i) 
In  general.  Except  as  provided  in 
paragraph  {b){3)(ii)  of  this  section,  a 
transaction  is  described  in  this 
paragraph  (b)(3)  if  it  is  entered  into  after 
February  28,  2000  and  has  at  least  two 
of  the  following  characteristics: 

(A)  The  taxpayer  has  participated  in 
the  transaction  under  conditions  of 
confidentiality  (as  defined  in 
§301.6111-2T(c)). 

(B)  The  taxpayer  has  obtained  or  been 
provided  with  contractual  protection 
against  the  possibility  that  part  or  all  of 
the  intended  tax  benefits  from  the 
transaction  will  not  be  sustained, 
including,  but  not  limited  to,  recission 
rights,  the  right  to  a  full  or  partial 
refund  of  fees  paid  to  any  person,  fees 
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that  are  contingent  oi  i  the  taxpayer's 
realization  of  tax  ben  efits  from  the 
transaction,  insuranc  3  protection  with 
respect  to  the  tax  tree  tmfent  of  the 
transaction,  or  a  tax  i  idemnity  or 
similar  agreement  (ot  tier  than  a 
customary  indemnitj  provided  by  a 
principal  to  the  trans  iction  that  did  not 
participate  in  the  pro  motion  of  the 
transaction  to  the  tax  aayer). 

(C)  The  taxpayer's  jarticipation  in  the 
transaction  was  pron  oted,  solicited,  or 
recommended  by  ont  or  more  persons 
who  have  received  oi  are  expected  to 
receive  fees  or  other  ( :onsideration  with 
an  aggregate  value  in  excess  of 
$100,000,  and  such  person  or  persons' 
entitlement  to  such  f(  »es  or  other 
consideration  was  co  itingent  on  the 
taxpayer's  participati  an  in  the 
transaction. 

(D)  The  expected  ti  eatment  of  the 
transaction  for  Feden  J  income  tax 
purposes  in  any  taxaale  year  differs  or 
is  expected  to  differ  t  y  more  than  $5 
million  bom  the  treal  ment  of  the 
transaction  for  purpo  ses  of  determining 
book  income  as  taken  into  accoiuit  on 
the  schedule  M-1  (or  comparable 
schedule]  on  the  taxp  ayer's  Federal 
corporate  income  tax  retiun  for  the  same 
period. 

(E)  The  transaction  involves  the 
participation  of  a  per  ion  that  the 
taxpayer  knows  or  ha  s  reason  to  know 
is  in  a  Federal  incom  ;  tax  position  that 
differs  from  that  of  the  taxpayer  (such  as 
a  tax  exempt  entity  oi  a  foreign  person), 
and  the  taxpayer  kno  vs  or  has  reason  to 
know  that  such  differ  Bnce  in  tax 
position  has  permitte  1  the  transaction  to 
be  structtored  on  terra  s  that  are  intended 
to  provide  the  taxpay  jr  with  more 
favorable  Federal  inci  )me  tax  treatment 
than  it  could  have  ob  ained  without  the 
participation  of  such  jerson  (or  another 
person  in  a  similar  ta  c  position). 

(F)  The  expected  cl  laracterization  of 
any  significant  aspeci  of  the  transaction 
for  Federal  income  ta  <  purposes  differs 
from  the  expected  chi  iracterization  of 
such  aspect  of  the  tra  isaction  for 
purposes  of  taxation  ( »f  any  party  to  the 
transaction  in  anothe  •  country. 

(ii)  Exceptions.  A  ti  ansaction  is  not  a 
reportable  transactioi  under  paragraph 
(b)(3)  of  this  section  i '  paragraph 
(b)(3)(ii)(A),  (B).  (C),  (r  (D)  of  this 
section  is  satisfied. 

(A)  The  taxpayer  hi  is  participated  in 
the  transaction  in  the  ordinary  course  of 
its  business  in  a  form  consistent  with 
customary  commercii  1  practice,  and  the 
taxpayer  reasonably  c  etermines  that  it 
would  have  participa  ed  in  the  same 
transaction  on  substaitially  the  same 
terms  irrespective  of  he  expected 
Federal  income  tax  b  mefits. 


(B)  The  taxpayer  has  participated  in 
the  transaction  in  the  ordinary  course  of 
its  business  in  a  form  consistent  with 
customary  commercial  practice,  and  the 
taxpayer  reasonably  determines  that 
there  is  a  long-standing  and  generally 
accepted  understanding  that  the 
expected  Federal  income  tax  benefits 
from  the  transaction  (taking  into 
account  any  combination  of  intended 
tax  consequences)  are  allowable  under 
the  Internal  Revenue  Code  (Code)  for 
substantially  similar  transactions. 

(C)  The  taxpayer  reasonably 
determines  that  there  is  no  reasonable 
basis  under  Federal  tax  law  for  denied  of 
any  significant  portion  of  the  expected 
Federal  income  tax  benefits  from  the 
transaction.  Such  a  determination  must 
take  into  account  the  entirety  of  the 
transaction  and  any  combination  of  tax 
consequences  that  are  expected  to  result 
from  any  component  steps  of  the 
transaction,  must  not  be  based  on  any 
unreasonable  or  imrealistic  factual 
assiunptions,  and  must  take  into 
account  all  relevant  aspects  of  Federal 
tax  law,  including  the  statute  and 
legislative  history,  treaties,  authoritative 
administrative  guidance,  and  judicial 
decisions  that  establish  principles  of 
general  application  in  the  tax  law  [e.g., 
Gregory  V.  Helvering.  293  U.S.  465 
(1935)). 

(D)  The  transaction  is  identified  in 
published  guidance  as  being  excepted 
from  disclosiu'e  under  this  section. 

(iii)  Ordinary  course  of  business.  For 
purposes  of  paragraphs  Cb)(3)(ii)(A)  and 
(B)  of  this  section,  a  transaction 
involving  the  acquisition,  disposition, 
or  restructuring  of  a  business,  including 
the  acquisition,  disposition,  or  other 
change  in  the  ownership  or  control  of  an 
entity  that  is  engaged  in  a  business,  or 
a  transaction  involving  a 
recapitalization  or  an  acquisition  of 
capital  for  use  in  the  taxpayer's 
business,  shall  be  considered  a 
transaction  carried  out  in  the  ordinary 
course  of  a  taxpayer's  business. 

(4)  Projected  tax  effect — (i)  In  general. 
A  transaction  described  in  paragraph 
(b)(2)  of  this  section  meets  the  projected 
tax  effect  test  if,  at  the  time  the  taxpayer 
enters  into  the  transaction  or  at  any  time 
thereafter,  the  taxpayer  reasonably 
estimates  that  the  transaction  will 
reduce  the  taxpayer's  Federal  income 
tax  liability  by  more  than  $1  million  in 
any  single  taxable  year  or  by  a  total  of 
more  than  $2  million  for  any 
combination  of  taxable  years  in  which 
the  transaction  is  expected  to  have  the 
effect  of  reducing  the  taxpayer's  Federal 
income  tax  liability.  A  transaction 
described  in  paragraph  (b)(3)  of  this 
section  meets  the  projected  tax  effect 
test  if,  at  the  time  the  taxpayer  enters 


into  the  transaction  or  at  any  time 
thereafter,  the  taxpayer  reasonably 
estimates  that  the  transaction  will 
reduce  the  taxpayer's  Federal  income 
tax  liability  by  more  than  $5  million  in 
any  single  taxable  year  or  by  a  total  of 
more  than  $10  million  for  any 
combination  of  taxable  years  in  which 
the  transaction  is  expected  to  have  the 
effect  of  reducing  the  taxpayer's  Federal 
income  tax  liability.  For  purposes  of  this 
paragraph  {b)(4),  a  transaction  will  be 
treated  as  reducing  a  taxpayer's  Federal 
income  tax  liability  for  a  taxable  year  if, 
and  to  the  extent  that,  disallowance  of 
the  tax  treatment  claimed  or  expected  to 
be  claimed  would  result  in  an  increase 
in  the  taxpayer's  Federal  income  tax 
liability  for  that  year.  These  dollar 
thresholds  may  be  adjusted  ptirsuant  to 
forms  prescribed  for  reporting  under 
this  section  and  the  instructions  to  such 
forms. 

(ii)  Estimation  of  projected  tax  effect. 
A  taxpayer's  estimate  of  the  effect  of  a 
transaction  on  its  Federal  income  tax 
liability  shall  take  into  accoimt  all 
projected  Federal  income  tax 
consequences  of  the  transaction, 
including  all  deductions,  exclusions 
from  gross  income,  nonrecognition  of 
gain,  t£ix  credits,  adjustments  (or  the 
absence  of  adjustments)  to  the  basis  of 
property,  and  any  other  tax 
consequences  that  may  reduce  the 
taxpayer's  Federal  income  tax  liability 
by  affecting  the  timing,  character,  or 
source  of  any  item  of  income,  gain, 
deduction,  loss,  or  credit.  The  estimate 
shcdl  not  tcike  into  account  the  potential 
Federal  income  tax  effect  of  any  other 
transaction  or  transactions  that  the 
taxpayer  might  have  entered  into  if  the 
taxpayer  had  not  entered  into  the 
transaction  in  question.  Gross  income 
may  not  be  taken  into  account  if  the 
elements  of  the  transaction  that  result  in 
the  creation  of  the  gross  income  are  not 
necessary  to  achieve  the  intended  tax 
results  of  the  transaction,  whether  or  not 
these  elements  are  an  integral  part  of  the 
transaction.  For  example,  gross  income 
may  not  be  taken  into  account  to  the 
extent  that  it  would  have  been 
reasonably  possible  for  the  taxpayer  to 
have  participated  in  the  transaction  in  a 
manner  that  would  have  been  expected 
to  produce  less  gross  income  without  a 
conunensurate  effect  on  the  other  tax 
consequences  of  the  transaction.  In 
addition,  gain  on  property  that  the 
taxpayer  acquired  independent  of  its 
participation  in  the  transaction  may  not 
be  taken  into  account. 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(b)  of  this  section.  Assume,  for  purposes 
of  these  examples,  that  the  transactions 
are  not  the  same  as  or  substantially 
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similar  to  any  of  the  types  of 
transactions  that  the  IRS  has  identified 
as  listed  transactions  under  section  601 1 
and,  thus,  are  not  described  in 
paragraph  (b)(2)  of  this  section.  The 
examples  are  as  follows: 

Example  1.  In  March  of  2000,  C,  a  domestic 
corporation,  invests  $100  million  to  purchase 
certain  financial  instruments  the  terms  of 
which  have  been  structured  to  enable  ihe 
holder  to  claim  a  deductible  tax  loss  upon 
the  disposition  of  one  or  more  of  the 
instruments  a  short  time  after  acquisition 
while  deferring  gain  on  the  retained 
instruments.  C  purchased  the  instruments  on 
the  recommendation  of  X,  which  is  expected 
to  receive  direct  or  indirect  compensation  in 
excess  of  $100,000  contingent  on  C's 
purchase.  C  disposes  of  certain  of  the 
financial  instruments  in  November  of  2000, 
and  reports  a  loss  from  the  disposition  of 
those  financial  instruments  on  its  2000 
Federal  corporate  income  tax  return  which 
reduces  its  reported  Federal  income  tax 
liability  by  more  than  $5  million.  That  loss 
is  not  reflected  on  C's  income  statement  for 
purposes  of  determining  book  income  as 
taken  into  account  on  the  schedule  M-1  on 
C's  Federal  corporate  income  tax  return. 
Further,  C  is  unable  to  reasonably  determine 
that  if  would  have  entered  into  the 
transaction  irrespective  of  the  Federal 
income  tax  benefits,  or  that  the  transaction  is 
a  customary  form  of  transaction  giving  rise  to 
tax  consequences  for  which  there  is  a  long- 
standing and  generally  accepted 
understanding  that  such  tax  consequences 
are  allowable  under  the  Code  for  similar 
transactions,  or  that  the  Commissioner  would 
have  no  reasonable  basis  to  deny  the  claimed 
loss.  The  transaction  involving  C's  purchase 
and  disposition  of  the  financial  instruments 
has  the  characteristics  described  in 
paragraphs  (b)(3)(i)(C)  and  (D)  of  this  section. 
None  of  the  exceptions  in  paragraph  (b)(3)(ii) 
of  this  section  applies.  Therefore,  the 
transaction  involving  C's  purchase  and 
disposition  of  the  financial  instruments  is  a 
reportable  transaction  because  it  is  described 
in  paragraph  (b)(3}  of  this  section. 

Example  2.  In  the  year  2001,  D,  a  domestic 
corporation,  completes  construction  of  an 
office  building  to  be  used  in  its  business. 
After  completion  of  the  building  but  before 
D  files  its  tax  return  for  the  year  2001,  it  is 
approached  by  Y,  a  professional  services 
organization,  which  advises  D  that  Y  has 
developed  a  set  of  programs  that  will  enable 
D  to  maximize  its  depreciation  deductions 
with  respect  to  the  building  and  the  related 
furniture  and  fixtures.  Y  allows  D  to  review 
Y's  programs  subject  to  D's  agreement  that  it 
will  not  use  any  portion  of  the  programs  in 
establishing  its  depreciation  accounts  for 
Federal  tax  purposes  unless  it  pays  Y  a  fee 
of  $150,000.  In  addition,  D  makes  a 
commitment  to  Y  that  it  will  not  divulge  any 
information  relating  to  the  programs  to  any 
person,  whether  or  not  D  decides  to  use  the 
programs.  D  agrees  to  use  Y's  programs  for 
purposes  of  computing  its  depreciation 


allowances  for  2001  and  later  taxable  years. 
D  expects  its  use  of  the  programs  to  reduce 
its  Federal  income  tax  liability  by  more  than 
$10  million  over  the  life  of  the  building. 
However,  D  reasonably  determines  that  it 
would  have  constructed  and  owned  the  office 
building  in  the  same  manner  irrespective  of 
the  enhanced  depreciation  that  it  expects  to 
derive  from  the  use  of  Y's  programs. 
Therefore,  regardless  of  whether  D's 
depreciation  deductions  on  the  building  may 
be  subject  to  disallowance,  the  transaction 
encompassing  the  construction  of  the 
building  and  the  use  of  Y's  programs  is  not 
a  reportable  transaction  by  reason  of  the 
exception  under  paragraph  (b)(3)(ii)(A)  of 
this  section. 

Example  3.  E  is  a  domestic  corporation, 
which  is  a  calendar  year  taxpayer.  E  is 
engaged  in  the  leasing  business.  In  2001,  E 
enters  into  a  large  number  of  substantially 
similar  arrangements  described  in  paragraph 
(b)(3)(i)  of  this  section  under  which  if 
acquires  and  leases  tangible  personal 
property  to  U.S.  persons  who  use  such 
property  in  their  businesses.  E  treats  the 
leases  as  leases  for  Federal  income  tax 
purposes  and  as  loans  for  financial 
accounting  purposes.  During  the  first  three 
taxable  years  in  which  the  leases  are  in  effect. 
E  reasonably  expects  that  its  reported  taxable 
income  will  be  more  than  $30  million  lower 
than  it  would  be  if  the  leases  were  treated  as 
loans  for  Federal  income  tax  purposes,  giving 
rise  to  a  total  expected  reduction  of  E's 
Federal  income  tax  liability  for  those  years  in 
excess  of  $10  million.  E  cannot  conclude  that 
it  would  have  entered  into  the  leases  on 
substantially  the  same  terms  irrespective  of 
the  expected  Federal  income  tax  benefits,  nor 
can  it  conclude  that  the  Commissioner  would 
have  no  reasonable  basis  to  deny  its  tax 
treatment  of  the  leases.  However.  E  does 
reasonably  determine  that  the  terms  of  the 
leases  are  consistent  with  customary 
commercial  form  in  the  leasing  industry,  and 
that  there  is  a  long-standing  and  generally 
accepted  understanding  that  the  combination 
of  Federal  income  tax  consequences  it  is 
claiming  with  respect  to  the  leases  are 
allowable  under  the  Code  for  similar 
transactions.  The  substantially  similar  leases 
would  be  treated  for  purposes  of  this  section 
as  a  single  transaction  that  would  satisfy  the 
projected  tax  effect  test  described  in 
paragraph  (b)(4)  of  this  section.  However,  the 
leases  would  not  be  a  reportable  transaction 
by  reason  of  the  exception  under  paragraph 
(b)(3)(ii)(B)  of  this  section. 

(c)  Form  and  content  of  disclosure 
statement.  (1)  The  disclosure  statement 
for  each  reportable  transaction  must 
include  the  information  required  by 
paragraph  {c)(l)(i)  through  (c)(l)(vi)  of 
this  section  and  shall  be  presented  in  a 
format  (preferably  no  longer  than  one 
page)  similar  to  that  shown  in  the 
Example  in  paragraph  (c)(2)  of  this 
section  or  on  such  form  as  may  be 
prescribed  for  use  under  this  section. 


(i)  The  name,  if  any,  by  which  the 
transaction  is  known  or  commonly 
referred  to  by  the  taxpayer;  if  no  name 
exists,  provide  a  short-hand  designation 
of  this  transaction  to  distinguish  it  from 
other  reportable  transactions  in  which 
the  taxpayer  may  have  participated  (or 
may  participate  in  the  future). 

(ii)  A  statement  indicating  whether,  to 
the  best  knowledge  of  the  taxpayer,  the 
transaction  has  been  registered  as  a  tax 
shelter  under  section  611 1 .  If  the 
transaction  has  been  registered  as  a  tax 
shelter  under  section  6111,  indicate 
whether  Form  8271,  "Investor  Reporting 
of  Tax  Shelter  Registration  Number", 
has  been  filed  with  the  taxpayer's  return 
and  provide  the  registration  number,  if 
any,  that  has  been  assigned  to  the  tax 
shelter. 

(iii)  A  brief  description  of  the 
principal  elements  of  the  transaction 
that  give  rise  to  the  expected  tax 
benefits. 

(iv)  A  brief  description  of  the 
expected  tax  benefits  of  the  transaction 
(e.g.,  loss  deductions,  interest 
deductions,  rental  deductions,  foreign 
tax  credits,  etc.). 

(v)  An  identification  of  each  taxable 
year  (including  prior  taxable  years)  for 
which  the  transaction  is  expected  to 
have  the  effect  of  reducing  the 
taxpayer's  Federal  income  tax  liability 
and  an  estimate  (which  may  be  rounded 
to  the  nearest  $1  million)  of  the  amount 
by  which  the  transaction  is  expected  to 
reduce  the  taxpayer's  Federal  income 
tax  liability  for  each  such  taxable  year. 

(vi)  The  names  and  addresses  of  any 
parties  who  promoted,  solicited,  or 
recommended  the  taxpayer's 
participation  in  the  transaction  and  who 
had  a  financial  interest,  including  the 
receipt  of  fees,  in  the  taxpayer's 
decision  to  participate. 

(2)  Example.  The  following  example 
illustrates  the  application  of  paragraph  (c)  of 
this  section:  In  January  of  1999,  X,  a  domestic 
corporation  which  is  a  calendar  year 
taxpayer,  entered  into  an  arrangement  under 
which  if  purported  to  lease  a  building  owned 
and  occupied  by  the  government  of  a 
municipality  located  in  foreign  country  W 
and  lease  the  building  back  to  the  municipal 
government.  X  determines  that  the 
transaction  is  a  reportable  transaction 
described  in  paragraph  (b)(1)  of  this  section 
because  it  is  described  in  paragraph  (b)(2)  of 
this  section  and  satisfies  the  projected  tax 
effect  test  in  paragraph  (b)(4)  of  this  section. 
As  of  February  28,  2000,  X  had  not  filed  its 
1999  Federal  corporate  income  tax  return. 
The  following  form  of  disclosure  statement 
would  satisfy  the  requirements  described  in 
paragraph  (c)(1)  of  this  section. 
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Disclosure  Statement  for  Reportable  Transaction 


Corporation  X 
(address) 


(EIN) 


1.  Identification  of  t -ansaction:  LILO — Country  W. 


2.  Registration  statu  i  under  section  6111:  Not  registered. 


3.  Description  of 

million.  The  least 
The  foreign^munic  i 
vance  lease 
the  advance  renta 


trabsaction:  We  leased  a  building  from  a  municipality  in  W.  We  made  an  advance  payment  of  rent  of  $89 
term  is  34  years.  The  foreign  municipality  subleased  the  asset  back  from  us  for  a  term  of  20  years, 
pality  has  the  option,  at  the  end  of  the  sublease  term,  to  buy  out  our  interest  for  $50  million.  Our  ad- 
has  been  financed  with  a  bank  loan  of  $60  million.  The  foreign  municipality  placed  $75  million  of 
payment  in  special  accounts  to  satisfy  the  sublease  and  buyout  obligations. 


paym(  nt 


4.  Principal  tax  beni  fits:  Deductions  for  rental  and  interest  payments  in  excess  of  income  from  leaseback  rental  pajmients. 


5.  Estimates  of  exp^ted  reduction  of  Federal  income  tax  liability  for  affected  taxable  years:  1999-2002,  $5  million  per 
year;  2003-2013,  J  4  million  per  year;  and  2014-2017,  S3  million  per  year. 


6.  Promoters: 

Financial  Inst  tution  Y 
(address) 
(telephone  nu  nber) 

Professional  ^rvice  Firm  Z 

(address) 

(telephone  nuinber) 


111 


sent 


(d)  Time  ofprovid  ng 
In  general.  The  disci  )sure 
a  reportable  transact:  on 
attached  to  the  taxpa  y 
corporate  income  ta> 
taxable  year  for  vvhicfi 
Federal  income  tax 
by  its  participation  i 
addition,  at  the  same 
disclosure  statement 
the  taxpayer's  Feden  1 
return,  a  copy  of  thai 
statement  must  be 
Revenue  Service  LM 
Size  Business  Divisi 
Constitution  Ave.,  N 
DC  20224.  If  a  transa  :tion 
reportable  transactio  i 
date  the  taxpayer  ha: 
the  first  taxable  year 
transaction  affected 
Federal  income  tax  1 
is  a  change  in  facts 
expected  Federal 
the  transaction,  or 
subsequently  become  (s 
published  guidance 
transaction  describe( 
section),  the  disci 
be  filed  as  an  attachijient 
taxpayer's  Federal  c( 
return  next  filed  afte : 
transaction  becomes 
transaction.  If  a  disc 
required  as  an  attach  ment 
corporate  income  ta; 
earlier  than  1 80  days 
2000.  the  taxpayer 


disclosure — (l) 
statement  for 
shall  be 
er's  Federal 
return  for  each 
the  taxpayer's 
ability  is  affected 
the  transaction.  In 
time  that  the 
is  first  attached  to 
income  tax 
disclosure 

to:  Internal 
PF,  Large  &  Mid- 
n,  nil 

W.,  Washington, 
becomes  a 
on  or  after  the 
filed  its  return  for 
for  which  the 
taxpayer's 
ability  (e.g.,  there 
affecting  the 

tax  effect  of 
transaction 
one  identified  in 
a  listed 

in  (b)(2)  of  this 
e  statement  shall 

to  the 
rporate  income  tax 
the  date  the 
a  reportable 
osure  statement  is 
to  a  Federal 
return  that  is  filed 
after  February  28, 
either  attach  the 


mc  ome 


•ths 


iis ; 


nay  < 


disclosure  statement  to  the  return,  or 
file  the  disclosure  statement  as  an 
amendment  to  the  return  no  later  than 
180  days  after  February  28,  2000. 

(2)  Example.  The  following  example 
illustrates  the  application  of  this  paragraph 
(d):  In  December  of  2000,  F,  a  domestic 
corporation  which  is  a  calendar  year 
taxpayer,  enters  into  a  transaction  described 
in  paragraph  (b)(3)  of  this  section  but  not 
described  in  paragraph  (b)(2)  of  this  section. 
At  the  time  F  enters  into  the  transaction  and 
thereafter.  F  reasonably  estimates  that  the 
transaction  will  reduce  F's  Federal  income 
tax  liability  by  S2  million  in  any  single 
taxable  year  and  by  a  total  of  $8  million  for 
any  combination  of  taxable  years  in  which 
the  transaction  is  expected  to  have  the  effect 
of  reducing  F's  Federal  income  tax  liability. 
Consequently,  the  transaction  does  not  meet 
the  projected  tax  effect  test  described  in        ^ 
paragraph  (b)(4)  of  this  section  for 
transactions  described  in  paragraph  (b)(3)  of 
this  section.  On  March  1.  2002,  the  IRS 
publishes  a  notice  identifying  the  transaction 
as  a  listed  transaction  described  in  paragraph 
(b)(2)  of  this  section.  Thus,  upon  issuance  of 
the  notice,  the  transaction  becomes  a 
transaction  described  in  paragraph  (b)(2)  of 
this  section.  As  a  result  of  the  lower  dollar 
thresholds  of  the  projected  tax  effect  test  with 
respect  to  transactions  described  in  (b)(2)  of 
this  section,  the  transaction  meets  the 
projected  tax  effect  test  in  paragraph  {b)(4)  of 
this  section.  Consequently,  the  transaction 
becomes  a  reportable  transaction  described  in 
paragraph  (b)(1)  of  this  section,  and  F  is 
required  to  file  a  disclosure  statement 
meeting  the  requirements  of  paragraph  (c)(1) 
of  this  section  for  the  transaction  as  an 
attachment  to  F's  next  filed  Federal  corporate 
income  tax  return.  If  F's  2001  return  has  not 


been  filed  on  or  before  the  date  the  Service 
identifies  the  transaction  as  a  listed 
transaction,  the  disclosure  statement  must  be 
attached  to  F's  2001  return. 

(e)  Retention  of  documents.  The 
taxpayer  must  retain  all  documents 
related  to  a  transaction  subject  to 
disclosure  under  this  section  until  the 
expiration  of  the  statute  of  limitations 
applicable  to  the  first  taxable  year  for 
which  disclosure  of  the  transaction  was 
made  in  accordance  with  the 
requirements  of  this  section.  (This 
document  retention  requirement  is  in 
addition  to  any  document  retention 
requirements  that  section  6001  generally 
imposes  on  the  taxpayer.)  Such 
documents  include,  but  are  not  limited 
to,  the  following:  all  marketing  materials 
related  to  the  transaction;  all  written 
analyses  used  in  decision-making 
related  to  the  transaction;  all 
correspondence  and  agreements  related 
to  the  transaction  between  the  taxpayer 
and  any  promoter,  advisor,  lender,  or 
other  party  to  the  reportable  transaction; 
all  documents  discussing,  referring  to, 
or  demonstrating  the  tax  benefits  arising 
from  the  reportable  transaction;  and  all 
documents,  if  any,  referring  to  the 
business  purposes  for  the  reportable 
transaction. 

(f)  Affiliated  groups.  For  purposes  of 
this  section,  an  affiliated  group  of 
corporations  that  joins  in  the  filing  of  a 
consolidated  return  under  section  1501 
shall  be  considered  a  single  taxpayer. 

(g)  Effective  date.  This  section  applies 
to  Federal  corporate  income  tax  returns 
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filed  after  February  28,  2000.  However, 
paragraph  (e)  of  this  section  applies  to 
documents  and  other  records  that  the 
taxpayer  acquires,  prepares,  or  has  in  its 
possession  on  or  after  February  28, 
2000. 

PART  602— [AMENDED] 

3.  hi  §  602.101,  paragraph  (b)  is 
amended  by  adding  the  entry  for 
§  1.6011-4T  to  read  in  part  as  follows: 

§  602.1 01     0MB  Control  numbers. 


(b)  *   *  * 

CFR  part  or  section  where 
identified  and  descritjed 


Current  OMB 
control  No. 


1.6011-4T 


1545-1685 


■Approved:  February  23,  2000. 
Charles  O.  Rossotti, 

Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-^842  Filed  2-28-00;  8:45  am] 
BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  301  and  602 

[TD  8875] 

RIN  1545-AX80 

Requirements  To  Maintain  List  of 
Investors  in  Potentially  Abusive  Tax 
Shelters 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  dociunent  contains 
temporary  regulations  requiring  the 
maintenance  of  lists  of  investors  in 
potentially  abusive  tax  shelters 
described  in  section  6112.  The 
temporary  regulations  affect  organizers 
of  potentially  abusive  tax  shelters.  The 
text  of  these  temporary  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
REG-103736-00  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
DATES:  Effective  date.  These  temporary 
regulations  are  effective  February  28, 
2000. 

Applicability  date.  For  dates  of 
applicability,  see  A-22  of  §  301.6112-lT 
of  these  regulations. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Castanon,  (202)  622-3080,  or 
Mary  Beth  CoUins,  (202)  622-3070,  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  imder 
control  number  1545-1686.  Responses 
to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information  and  the 
acciu^acy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  secdon  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiu'n  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  amends  26  CFR  part 
301  regarding  the  requirement  to 
maintciin  lists  of  investors  in  potentially 
abusive  tax  shelters  xuider  section  6112. 
Section  6708  provides  penalties  for 
failing  to  maintain  the  investor  list 
under  section  6112. 

The  temporary  regulations  have  been 
drafted  in  question  and  answer  format. 
No  inference  should  be  drawn  regarding 
issues  not  raised  or  because  certain 
questions  and  not  others  are  included. 
The  temporary  regulations  contained  in 
this  document  will  remain  in  effect 
until  additional  temporary  or  final 
regulations  are  published  in  the  Federal 
Register. 

Explanation  of  Provisions 

/.  Potentially  Abusive  Tax  Shelter 

Section  6112  provides  that  any  person 
who  organizes  or  sells  any  interest  in  a 


potentially  abusive  tax  shelter  must 
maintain  a  list  identifying  each  person 
who  was  sold  an  interest  in  such 
shelter.  A  potentially  abusive  tax  shelter 
under  section  6112  includes  any 
investment  that  is  required  to  be 
registered  with  the  IRS  as  a  tax  shelter 
under  section  6111,  and  any  other 
entity,  plan,  or  arrangement,  if  specified 
in  regulations,  that  has  a  potential  for 
tax  avoidance  or  evasion.  Any  person 
who  is  required  to  maintain  a  list  under 
section  6112  must  make  the  list 
available  for  inspection  upon  request  by 
the  Secretary  of  the  Treasury,  and 
generally  must  retain  any  information 
required  to  be  included  on  the  list  for 
seven  years.  References  in  these 
regulations  to  the  term  "transaction" 
include  all  of  the  factual  elements 
necessary  to  support  the  tax  benefits 
that  are  expected  to  be  claimed  with 
respect  to  any  entity,  plan,  or 
arrangement,  including  any  series  of 
related  steps  carried  out  as  part  of  a 
prearranged  plan. 

Section  6112  authorizes  the  Secretary 
of  the  Treasury  to  specify  in  regulations 
transactions  other  than  those  subject  to 
registration  under  section  6111  that 
have  a  potential  for  tax  avoidance  or 
evasion.  The  conference  report 
accompanying  section  6112  explains 
that  "in  designating  these  other 
arrangements,  the  Secretary  may,  for 
example,  specifically  identify  types  of 
investments,  or  may  provide  that  any 
investment  falling  within  a  modified 
form  of  the  definition  of  tax  shelter  for 
registration  purposes  is  subject  to  the 
listing  requirement."  H.R.  Conf.  Rep. 
No.  861,  98th  Cong.,  2d  Sess.  982 
(1984). 

Concurrent  with  the  addition  of  these 
amendments  to  the  temporary 
regulations  under  section  6112,  the 
Service  has  issued  temporary  and 
proposed  regulations  under  section 
6111(d)  relating  to  the  registration  of 
confidential  corporate  tax  shelters. 
These  regulations  under  section  6112 
follow  a  modified  form  of  the  definition 
of  a  confidential  corporate  tax  shelter 
under  section  6111(d)(1)  for  purposes  of 
defining  the  potentially  abusive  tax 
shelters  that  are  subject  to  the  list 
requirement  imder  section  6112.  Under 
the  modified  definition,  as  under 
section  6111(d)(1)(A),  the  term 
"potentially  abusive  tax  shelter" 
includes  a  transaction  for  which  a 
significant  purpose  of  the  structure  of 
the  transaction  is  the  avoidance  or 
evasion  of  Federal  income  tax.  The  rules 
set  forth  in  the  temporary  regulations 
under  section  6111(d)  are  applicable  in 
determining  whether  a  significant 
piurpose  of  the  structure  of  a  transacdon 
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is  the  avoidance  or  4va8ion  of  Federal 
income  tax. 

For  purposes  of  se  ction  6112,  the 
definition  of  tax  she  ter  under  section 
6111(d)(1)  has  been  nodified  in  two 
respects:  (1)  The  Umitation  of  section 
6111(d)(1)(B)  to  transactions  offered  to 
any  potential  partici  pant  under 
conditions  of  confideutiahty  does  not 
apply  for  purposes  c  f  section  6112;  and 
(2)  the  Umitation  of  section 
6111(d)(1)(C)  to  transactions  in  which 
the  promoters  may  ipceive  fees  in  excess 
of  $100,000  does  aoi  apply  for  purposes 
of  section  6112.  Therefore,  certain 
categories  of  transacpons  that  are  not 
subject  to  registration  under  section 
6111  may  be  subject  to  the  list 
requirement  of  section  6112,  including 
any  non-confidential  transactions 
offered  directly  or  indirectly  to 
corporate  participao  is  a  significant 
purpose  of  the  structure  of  which  is  the 
avoidance  or  evasion  of  Federal  income 
tax  witiiin  the  meaning  of  section 
6111(d)  and  the  regulations  thereunder. 

SectiMi  301.6111-|2T  provides  a 
procedure  for  obtaining  rulings  as  to 
whether  a  transactiob  is  subject  to 
registration  under  §B01.6111-2T.  The 
same  procedure  shall  be  available  to  a 
person  who  is  unceijtain  whether  a 
transaction  constitutes  a  potentially 
abusive  tax  shelter  for  which  a  list  must 
be  maintained  under  section  6112,  and 
the  requirement  to  liaintain  a  list 
available  for  inspection  by  the  Secretary 
shall  be  suspended  luring  the  period 
that  such  ruling  reqaest  is  pending  and 
for  sixty  days  thereafter. 

n.  Organizer  Also  IiMzludes  Promoter 

The  regulations  pi  ovide  that  for 
purposes  of  the  list  fequirement,  an 
organizer  includes  apromoter  as 
defined  in  section  6111(d)(2),  as  well  as 
any  person  designated  as  an  organizer 
imder  the  existing  temporary 
regulations.  A  prom  )ter  is  any  person 
who  participates  in  he  organization, 
management,  or  sale  of  the  tax  shelter  or 
any  related  person  ('  vithin  the  meaning 
of  section  267or70;'). 

in.  Information  To  Be  Included  on  List 

Section  6112  authorizes  the  Secretary 
of  the  Treasury  to  sp  ecify  the 
information  that  organizers  and  sellers 
of  interests  in  potentially  abusive  tax 
shelters  are  requireq  to  include  as  part 
of  the  lists  of  personp  who  were  sold 
interests  in  the  tax  spelters.  The 
temporary  regulations  modify  the 
information  that  mukt  be  included  as 
part  of  the  lists  and  made  available  for 
inspection  by  the  IRS.  The  regulations 
provide  that  in  addition  to  the 
information  ciurently  required  under 
A-17  of  §  301.6112-ilT,  each  list  must 


include  (1)  a  detailed  description  of  the 
tax  shelter  that  describes  both  the 
structure  of  the  tax  shelter  and  the 
intended  tax  benefits  for  participants  in 
the  tax  shelter,  (2)  the  amount  of  money 
invested  or  to  be  invested  by  each 
person  who  is  required  to  be  included 
on  the  list,  (3)  a  summary  or  schedule 
of  the  tax  benefits  that  each  such  person 
is  intended  or  expected  to  derive  from 
participation  in  the  tax  shelter,  if  known 
by  the  organizer  or  seller,  and  (4)  copies 
of  any  additional  written  materials, 
including  tax  analyses  and  opinions, 
relating  to  the  tax  shelter  that  have  been 
given  to  any  potential  participant  in  the 
tax  shelter  or  to  any  representatives,  tax 
advisors,  at  agents  of  potential 
participants  by  the  organizer  or  seller  or 
by  any  other  person  who  has 
participated  in  the  offering  of  the  tax 
shelter  (excluding  any  written  materials 
that  the  organizer  or  seller  has  never 
possessed). 

Generally,  a  separate  Ust  must  be 
maintained  for  each  potentially  abusive 
tax  shelter.  Moreover,  the  temporary 
regulations  provide  that  interests  in 
substantially  similar  tax  shelter 
transactions  that  are  sold  to  different 
persons  generally  are  to  be  treated  as 
interests  in  the  same  tax  shelter  for 
purposes  of  section  6112.  To  ensure  that 
the  IRS  is  able  to  identify  all  of  the  tax 
shelters  that  have  been  offered  by  an 
organizer  or  seller  and  that  are 
structiu^d  in  a  similar  manner,  the 
regulations  further  provide  that  the  list 
for  each  tax  shelter  must  identify  each 
other  tax  shelter  (if  any)  that  the 
organizer  or  seller  has  offered  that  has 
not  been  treated  as  part  of  the  same  tax 
shelter,  but  that  utilizes  a  similar 
structure  or  is  intended  to  produce 
similar  tax  benefits. 

It  is  recognized  that,  in  the  absence  of 
a  limitation  on  the  disclosure  obligation 
under  section  6112,  there  could  b^ 
situations  in  which  section  6112  and  the 
temporary  regulations  would  require  an 
organizer  or  a  seller  of  a  potentially 
abusive  tax  shelter  to  disclose 
information  that  is  otherwise  protected 
by  the  common  law  attorney-client 
privilege  or  by  the  privilege  for 
confidential  tax  advice  under  section 
7525(a).  The  temporary  regulations 
provide  that,  in  any  case  in  which  an 
organizer  or  a  seller  of  a  potentially 
abusive  tax  shelter  believes  that 
information  required  to  be  maintained 
as  part  of  the  list  for  that  tax  shelter  is 
protected  by  the  attorney-client 
privilege  or  constitutes  confidential  tax 
advice  protected  under  section  7525(a), 
such  information  may  be  withheld  from 
disclosure  to  the  Service,  provided  that 
the  organizer  or  seller  provides  the 
Service  with  a  statement  signed  under 


penalties  of  perjury  with  information 
and  representations  required  in  that 
statement  that  are  the  same  as  those 
required  by  the  regulations  under 
section  6111(d)  if  the  promoter  of  a 
confidential  corporate  tax  shelter  asserts 
that  information  required  to  be  included 
with  Form  8264,  "Application  for 
Registration  of  a  Tax  Shelter,"  is 
privileged. 

IV.  EfSective  Date 

An  organizer  or  a  seller  must  maintain 
a  list  with  respect  to  any  interest 
acqiiired  by  an  investor  in  a  potentially 
abusive  tax  shelter  after  February  28, 
2000.  If  a  transaction  becomes  a 
potentially  abusive  tax  shelter  after 
interests  are  acquired  by  investors,  an 
organizer  or  a  seller  must  maintain  a  list 
with  respect  to  any  interest  in  the 
transaction  acquired  after  the 
transaction  becomes  a  potentially 
abusive  tax  shelter.  Additionally,  the 
IRS  v^U  not  ask  to  inspect  any  list  for 
a  potentially  abusive  tax  shelter,  other 
than  a  tax  shelter  described  in  section 
6111(c),  until  August  29,  2000.  The  lists 
required  by  the  preceding  two  sentences 
with  regard  to  interests  acquired  in 
potentially  abusive  tax  shelters  must 
contain  the  information  required  by  A- 
17  of  this  section  as  it  relates  to  such 
interests.  The  rules  that  apply  with 
respect  to  interests  acquired  in 
potentially  abusive  tax  shelters  on  or 
before  February  28,  2000,  are  contained 
in  26  CFR  part  301  revised  as  of  April 
1,  1999. 

^lecial  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediu-e 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  persons  responsible  for  maintaining 
the  investor  lists  described  in  the 
regulations  are  principally  large 
publicly  traded  corporations  and  the 
burden  is  not  significant,  as  described  in 
the  preamble.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
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Administration  for  comment  on  its 
impact  on  small  business. 

Draftibg  Information 

The  principal  authors  of  these 
regulations  are  Mary  Beth  Collins  and 
Richard  Castanon,  Office  of  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasiu-y  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  301.6112-lT  also  issued 
under  26  U.S.C.  6112.*   *   * 

Par.  2.  Section  301.6112-lT  is 
amended  as  follows: 

1.  The  last  sentence  of  A-3  is  revised. 

2.  A— 4  is  revised. 

3.  Two  sentences  are  added  at  the  end 
of  A-5. 

4.  A  sentence  is  added  at  the  end  of 
'A-7. 

5.  Paragraph  (c)  of  A-8  is  revised. 

6.  The  first  sentence  of  A-9  is 
removed,  and  two  new  sentences  are 
added  in  its  place. 

7.  The  second  sentence  of  the 
introductory  text  of  A-11  is  revised. 

8.  Paragraphs  (a)  and  (b)  of  A-13  are 
revised. 

9.  A-14  is  revised. 

10.  The  first  sentence  of  the 
introductory  text  of  A-15  is  revised. 

11.  A-17  is  revised. 

12.  Two  sentences  are  added  at  the 
endof  A-18. 

13.  A-22  is  revised. 

The  additions  and  revisions  read  as 
follows: 

§  301 .61 1 2-1 T    Questions  and  answers 
relating  to  the  requirement  to  maintain  a  list 
of  investors  in  potentially  abusive  tax 
shelters  (temporary). 


A-3.  *   *   *  See  §  301.6111-lT  for 
rules  relating  to  tax  shelter  registration 
and  §  301.6111-2T  for  rules  relating  to 
confidential  corporate  tax  shelter 
registration. 
*        *        *        *        * 

A— 4.  (a)  Yes.  For  purposes  of  the  list 
requirement,  a  tax  shelter  includes  any 
tax  shelter  that  is  a  projected  income 
investment,  as  defined  in  A-57A  of 
§  301.6111-lT,  and  any  transaction  a 
significant  purpose  of  the  structure  of 
which  is  the  avoidance  or  evasion  of 
Federal  income  tax  within  the  meaning 
ofsection  6111(d)(1)(A)  and  §301. 6111- 
2T(b).  For  this  purpose,  as  under 
§  301.611 1-2T,  the  term  transaction 
includes  all  of  the  factual  elements 
necessary  to  support  the  tax  benefits 
that  are  expected  to  be  claimed  with 
respect  to  any  entity,  plan,  or 
arrangement,  including  any  series  of 
related  steps  carried  out  as  part  of  a 
prearranged  plan. 

(b)  Section  301.6111-2T  provides  a 
procedure  for  obtaining  rulings  as  to 
whether  a  transaction  is  subject  to 
registration  under  §  301.6111-2T.  The 
same  procedure  shall  be  available  to  a 
person  who  is  uncertain  whether  a 
transaction  constitutes  a  tax  shelter  for 
which  a  list  must  be  maintained  under 
this  section.  The  requirement  to  make  a 
list  which  contains  the  information 
required  by  this  section  available  for 
inspection  by  the  Secretary  shall  be 
suspended  during  the  period  that  such 
ruling  request  is  pending  and  for  sixty 
days  thereafter;  however,  if  it  is 
ultimately  determined  that  the 
transaction  is  a  tax  shelter,  the 
pendency  of  such  a  ruling  request  shall 
not  affect  the  requirement  to  maintain 
the  list  or  limit  the  participants  required 
to  be  included  on  the  list  or  the  other 
information  required  to  be  included  as 
part  of  the  list. 
***** 

A-5.  *  *   *  An  organizer  also 
includes  a  promoter  described  in 
section  6111(d)(2).  Under  section 
6111(d)(2),  a  promoter  is  any  person 
who  participates  in  the  organization, 
management,  or  sale  of  the  tax  shelter  or 
any  related  person  (within  the  meaning 
of  section  267  or  707). 
***** 

A-7.  *   *   *  In  addition,  in  any  case  in 
which  a  person  has  directly  or 
indirectly  paid  consideration  to  an 
organizer  or  seller  for  the  right  to 
participate  in  a  tax  shelter,  for  services 
necessary  to  the  organization  or 
structure  of  such  tax  shelter,  or  for 
information  that  is  integral  to 
participation  in  such  tax  shelter,  the 
participant  shall  be  considered  to  have 
acquired  an  interest  in  the  tax  shelter 


and  to  have  been  sold  an  interest  in  the 
tax  shelter  by  the  organizer  or  seller. 

***** 

A-8.  *   *   *  (c)  Any  transfer  of  an 
interest  made  by  or  through  a  person 
related  (as  defined  in  section 
465(b)(3)(C))  to  the  organizer  or  the  tax 
shelter  (provided  the  organizer  is 
involved  in  the  tax  shelter  on  the  date 
of  the  transfer); 
***** 

A-9.  An  organizer  has  a  duty  to  make 
a  reasonable  inquiry  only  with  respect 
to  transfers  of  interests  in  the  tax  shelter 
made  by  a  seller  described  in  paragraph 
(a)  of  A-6  of  this  section  who  acquired 
the  interests  from  the  organizer  or  a 
person  related  (as  defined  in  section 
465(b)(3)(C))  to  the  organizer,  or  the  tax 
shelter  or  a  person  related  (as  defined  in 
section  4650j)(3)(C))  to  the  tax  shelter 
(provided  the  organizer  is  involved  in 
the  tax  shelter  on  the  date  the  interest 
is  transferred  to  the  seller).  See  Q&A-6 
of  this  section.  *  *  * 
***** 

A-1 1 .  *  *   *  Organizers  and  sellers 
may  not  designate  one  person  to 
maintain  a  list  for  the  tax  shelter, 
however,  unless  the  tax  shelter  is 
timely  and  properly  registered  under 
section  6111  or  unless  the  tax  shelter 
is  described  in  Q&A-4  of  this 

section.  *   *   * 

***** 

A-13.  (a)  If  the  tax  shelter  is  required 
to  be  registered  under  section  6111  at 
the  time  an  agreement  under  A-1 2  of 
this  section  is  signed,  a  seller  or  an 
organizer  who  signs  the  agreement  shall 
not  be  subject  to  penalty  under  section 
6708  for  failing  to  maintain  a  list 
provided  that  the  seller  or  organizer — 

(1)  Submits  to  the  designated  person 
all  of  the  information  that  the  organizer 
or  seller  otherwise  would  be  required  to 
maintain  on  a  list  (as  described  in  A-8, 
A-10.  and  A-17  of  this  section);  and 

(2)  Provides  to  each  investor  (within 
the  meaning  of  paragraph  (c)  of  A-6  of 
this  section)  otherwise  required  to  be 
included  on  a  list  maintained  by  such 
organizer  or  seller  a  notice  in  the  form 
prescribed  in  paragraph  (c)  of  this  A-13. 

(b)  If  the  tax  shelter  is  described  in  A- 
4  of  this  section  at  the  time  an 
agreement  under  A-1 2  of  this  section  is 
signed,  a  seller  or  an  organizer  who 
signs  the  agreement  shall  not  be  subject 
to  penalty  under  section  6708  for  failing 
to  maintain  a  list  provided  that  the 
seller  or  organizer  submits  to  the 
designated  person  all  of  the  information 
that  the  organizer  or  seller  otherwise 
would  be  required  to  maintain  on  a  list 
(as  described  in  A-8.  A-10,  and  A-17 
of  this  section).  If  the  tax  shelter  ceases 
to  be  a  projected  income  investment 


11214 


Fede-al  Register /Vol.  65,  No.  42  /  Thiirsday,  March  2,  2000 /Rules  and  Regulations 


under  A-57G  of  § 
tax  shelter  becomes 


\e 


tJat 


registration  requiren^nts 
6111,  the  designated 
provide  to  each  investor 
meaning  of  paragrap  i 
section)  required  to 
list  an  explanation 
has  ceased  to  be  projected 
investment  or  that 
subject  to  the  registration 
of  section  6111,  whichever 
a  notice  substantiallj 
prescribed  in  parai 


30>.6111-1T,  orthe 
ubject  to  the 

under  section 

person  must 

(within  the 

(c)  of  A-6  of  this 

included  on  the 

the  tax  shelter 


income 
tax  shelter  is 
requirements 
applies,  and 
in  the  form 

(c)ofthis  A-13. 
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A-14.  Yes.  Any  se  ler  described  in 
paragraph  (a)  of  A-6  of  this  section  who 
does  not  sign  a  desig  lation  agreement 
under  A-12  of  this  section  (including 
organizers  who  are  si  ich  sellers)  with 
respect  to  a  tax  shelt<  r  that  is  required 
to  be  registered  unde-  section  6111  must 
provide  a  notice  to  all  investors  (within 
the  meaning  of  parag  -aph  (c)  of  A-6  of 
this  section)  who  acq  uire  interests  in  the 
tax  shelter  from  the  s  jller.  The  notice 
must  be  substantialh  in  the  form 
prescribed  in  paragra  ph  (c)  of  A-13  of 
this  section  except  tli  it  the  notice  must 
include  the  name  an(  address  of  the 
designated  person.  Ir  the  case  of  a  tax 
shelter  described  in  1 1-4  of  this  section, 
a  notice  to  investors  i  leed  not  be 
provided  until  such  t  ime,  if  any,  as  the 
tax  shelter  ceases  to  1  e  a  projected 
income  investment  U[ider  A-57G  of 
§301.6111-17.  or  th(  tax  shelter 
becomes  subject  to  th  e  registration 
requirements  under  section  6111.  In 
such  a  case,  the  selle  : 
with  the  notice,  an  e:  p 
tax  shelter  has  ceasec 
income  investment, 
shelter  has  otherwise 


shall  provide, 
planation  that  the 
to  be  a  projected 
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become  subject  to 
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section  6111,  whichei-er  applies. 


A-15.  An  investor 
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A-17.  (a)  A  list  mufet  contain  the 
following  informatioi  i — 

(1)  7he  name  of  th( 
the  registration  numqer 
under  section  6111; 

(2)  7he  7IN  (as  defined 
7701(a)(41)).  ifany,  of 

(3)  7he  name,  addi  3 
defined  in  section  77  31 
person  who  is  requiri  i 


rtrho  retransfers  an 
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tax  shelter  and 
if  any,  obtained 
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ss,  and  71N  (as 

(a)(41))ofeach 
d  to  be  included 


on  the  list  under  A-8  or  A-10  of  this 
section  and,  in  the  case  of  a  tax  shelter 
that  is  a  transaction  described  in  section 
6111(d)(1)(A)  and  §  301.6111-27(b),  the 
name,  address,  and  7IN  of  any  indirect 
corporate  participant  in  the  shelter  if 
known  to  the  organizer  or  seller; 

(4)  If  applicable,  the  number  of  units 
(i.e.,  percentage  of  profits,  number  of 
shares,  etc.)  acquired  by  each  person 
who  is  required  to  be  included  on  the 
list; 

(5)  7he  date  on  which  each  interest 
was  acquired; 

(6)  7he  amount  of  money  invested  in 
the  tax  shelter  by  each  person  required 
to  be  included  on  the  list  under  A-8  or 
A-10  of  this  section; 

(7)  A  detailed  description  of  the  tax 
shelter  that  describes  both  the  structure 
of  the  tax  shelter  and  the  intended  tax 
benefits  for  participants  in  the  tax 
shelter; 

(8)  A  summary  or  schedule  of  the  tax 
benefits  that  each  person  is  intended  or 
expected  to  derive  from  participation  in 
the  tax  shelter,  if  known  by  the 
organizer  or  seller; 

(9)  Copies  of  any  additional  written 
materials,  including  tax  analyses  or 
opinions,  relating  to  the  tax  shelter  that 
have  been  given  to  any  potential 
participants  in  the  tax  shelter  or  to  any 
representatives',  tax  advisors,  or  agents 
of  such  potential  participants  by  the 
organizer  or  seller  or  by  any  other 
person  who  has  participated  in  the 
offering  of  the  tax  shelter  (excluding  any 
written  materials  that  the  organizer  or 
seller  has  never  possessed); 

(10)  If  the  interest  was  not  acquired 
from  the  person  maintaining  the  list,  the 
name  of  the  person  from  whom  the 
interest  was  acquired;  and 

(11)  7he  name  and  address  of  each 
agent  of  the  person  maintaining  the  list 
who  is  described  in  paragraph  (b)  of  A- 
6  of  this  section. 

(b)  In  any  case  in  which  an  organizer 
or  a  seller  of  a  potentially  abusive  tax 
shelter  believes  that  information 
required  to  be  maintained  as  part  of  the 
list  for  that  tax  shelter  is  protected  by 
the  attorney-client  privilege  or 
constitutes  confidential  tax  advice 
protected  under  section  7525(a),  such 
information  may  be  withheld  from 
disclosure  to  the  Service,  provided  that 
the  organizer  or  seller  provides  the 
Service  with  a  statement  signed  under 
penalties  of  perjury  with  information 
and  representations  required  in  that 
statement  that  are  the  same  as  those 
required  by  §  301 .61 1 1-27  if  the 
promoter  of  a  confidential  corporate  tax 
shelter  asserts  that  information  required 
to  be  included  with  Form  8264, 


"Application  for  Registration  of  a  7ax 
Shelter,"  is  privileged. 

***** 

A-18.  *   *   *  Interests  in  substantially 
similar  tax  shelter  transactions  that  are 
sold  to  different  persons  generally  are  to 
be  treated  as  interests  in  the  same  tax 
shelter  for  purposes  of  this  section. 
Further,  the  list  for  each  tcix  shelter 
must  identify  each  other  tax  shelter  (if 
any)  that  the  organizer  or  seller  has 
offered  that  has  not  been  treated  as  part 
of  the  same  tax  shelter,  but  that  utilizes 
a  similar  structure  or  is  intended  to 
produce  similar  tax  benefits. 
***** 

A-22.  An  organizer  or  seller  must 
maintain  a  list  with  respect  to  any 
interest  acquired  by  an  investor  (within 
the  meaning  of  paragraph  (c)  of  A-6  of 
this  section)  in  a  potentially  abusive  tax 
shelter  after  February  28,  2000.  If  a 
transaction  becomes  a  potentially 
abusive  tax  shelter  after  interests  are 
acquired  by  investors,  an  organizer  or  a 
seller  must  maintain  a  list  with  respect 
to  any  interest  in  the  transaction 
acquired  after  the  tremsaction  becomes  a 
potentially  abusive  tax  shelter. 
Additionally,  the  Internal  Revenue 
Service  will  not  ask  to  inspect  any  list 
for  a  potentially  abusive  tax  shelter, 
other  than  a  tax  shelter  described  in 
section  6111(c),  until  August  29,  2000. 
7he  lists  required  by  the  preceding  two 
sentences  with  regard  to  interests 
acquired  in  potentially  abusive  tax 
shelters  must  contain  the  information 
required  by  A-1 7  of  this  section  as  it 
relates  to  such  interests.  7he  rules  that 
apply  with  respect  to  interests  acquired 
in  potentially  abusive  tax  shelters 
acquired  on  or  before  February  28,  2000, 
are  contained  in  26  CFR  part  301 
revised  as  of  April  1,  1999. 

Par.  3.  In  §602.101,  paragraph  (b)  is 
amended  by  revising  the  entr}'  for 
§  301.6112-17  to  read  as  follows: 

§602.101     0MB  Control  numbers. 

***** 

(b)  *   *   * 


CFR  part  or  section  where 
identified  and  described 


Current 

0MB  control 

No. 


301 .611 2-1 T 


1545-0865 
1545-1686 
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Approved:  February  23,  2000. 
Charles  O.  Rossotti, 
Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-4846  Filed  2-28-00;  8:45  am] 
BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  301  and  602 

[TD  8876] 

RIN  1545-AX83 

Corporate  Tax  Sheiter  Registration 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  requiring  the 
registration  of  confidential  corporate  tax 
shelters  piarsuant  to  section  6111(d)  as 
amended  by  section  1028(a)  of  the 
Taxpayer  Relief  Act  of  1997  (the  Act). 
The  temporary  regulations  affect 
persons  responsible  for  registering 
confidential  corporate  tax  shelters.  The 
text  of  these  temporary  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
REG-1 1031 1-98  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
DATES:  Effective  date.  These  temporary 
regulations  are  effective  February  28. 
2000. 

Applicability  date.  For  dates  of 
applicability,  see  §  301.6111-2T(h)  of 
these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Castanon,  (202)  622-3080,  or 
Mary  Beth  Collins,  (202)  622-3070; 
concerning  international  issues  Rebecca 
Rosenberg,  (202)  622-3870  (not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procediure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1687.  Responses 
to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

In  enacting  section  6111(d),  Congress 
added  confidential  corporate  tax 
shelters  as  a  type  of  tax  shelter  that  must 
be  registered  under  section  6111. 
Congress  intended  the  provision  to 
improve  tax  compliance  by  giving  the 
Treasury  Department  earlier  notification 
of  transactions  that  may  not  comport 
with  Federal  tax  law  cuid  by 
discouraging  taxpayers  from  entering 
into  questionable  transactions.  See  H.R. 
Rep.  No.  148,  105th  Cong.,  1st  Sess.  469 
(1997);  S.  Rep.  No.  33,  105th  Cong.,  1st 
Sess.  148  (1997). 

Section  1028(e)(1)  of  the  Act  provides 
that  the  registration  requirements  of 
section  6111  and  the  penalty  provisions 
of  section  6707  for  failing  to  comply 
with  the  registration  requirements  apply 
to  confidential  corporate  tax  shelters  in 
which  interests  are  offered  to  potential 
participants  after  the  IRS  issues 
guidance  on  the  registration 
requirements.  These  regulations  provide 
the  guidance  necessary  to  activate  the 
registration  requirements  of  section 
6111  and  the  penalty  provisions  of 
section  6707  for  confidential  corporate 
tax  shelters. 

These  temporary  regulations  relate  to 
disclosure  obligations  for  tax  shelter 
organizers  and  promoters  under  section 
6111.  Although  the  terms  of  section 
6111(d)(1)(A),  which  are  part  of  the 
definition  of  a  confidential  corporate  tax 
shelter,  are  similar  to  the  definition  of 
tax  shelter  under  section 
6662(d)(2)(C){iii),  these  temporary 
regulations  are  not  intended  to  define  a 
tax  shelter  for  purposes  of  section  6662, 
which  relates  to  the  imposition  of 
penalties. 


Explanation  of  Provisions 

I.  In  General 

Under  section  6111(d)(1)  and  the 
temporary  regulations,  a  confidential 
corporate  tax  shelter  is  any  entity,  plan, 
arrangement,  or  transaction  that  satisfies 
the  following  three  requirements:  (1)  A 
significant  purpose  of  the  structure  of 
the  transaction  is  the  avoidance  or 
evasion  of  Federal  income  tax  for  a 
direct  or  an  indirect  corporate 
participant;  (2)  the  transaction  is  offered 
to  any  potential  participant  under 
conditions  of  confidentiality;  and  (3)  the 
tax  shelter  promoters  may  receive  fees 
in  excess  of  $100,000  in  the  aggregate. 

H.  Significant  Purpose  of  Tax  Avoidance 
or  Tax  Evasion 

Under  the  temporary  regulations, 
there  are  three  categories  of  transactions 
for  which  the  avoidance  or  evasion  of 
Federal  iftcome  tax  is  considered  a 
significant  purpose  of  the  structure  of 
the  transaction. 

First,  the  avoidance  or  evasion  of 
Federal  income  tax  is  considered  a 
significant  piupose  of  the  structiu^  of  a 
transaction  if  the  transaction  is  the  same 
as  or  substantially  similar  to  one  of  the 
specified  types  of  transactions  that  the 
IRS  has  determined  to  be  a  tax 
avoidance  transaction  and  identified  by 
notice,  regulation,  or  other  form  of 
published  guidance  as  a  listed 
transaction  for  purposes  of  section  6111. 

Second,  the  avoidance  or  evasion  of 
Federal  income  tax  is  generally 
considered  a  significant  purpose  of  the 
structure  of  a  transaction  if  the  present 
value  of  the  participant's  reasonably 
expected  pre-tax  profit  (after  taking  into 
accoimt  foreign  taxes  as  expenses  and 
transaction  costs)  fix>m  the  transaction  is 
insignificant  relative  to  the  present 
value  of  the  participant's  expected  net 
Federal  income  tax  savings  from  the 
transaction.  However,  if  the  substance  of 
the  transaction  is  the  borrowing  of 
money  or  the  acquisition  of  financial 
capital  by  a  corporate  participant,  the 
transaction  falls  within  this  second 
category  if  the  present  value  of  the 
Federal  income  tax  deductions  of  the 
taxpayer  to  whom  the  loan  or  financial 
capital  is  provided  significantly  exceeds 
the  present  value  of  the  pre-tax  return 
of  the  person  providing  the  loan  or 
financial  capital. 

Third,  the  avoidance  or  evasion  of 
Federal  income  tax  is  generally 
considered  to  be  a  significant  purpose  of 
the  structure  of  a  transaction  if  the 
transaction  has  been  structured  to 
produce  Federal  income  tax  benefits 
that  constitute  an  important  part  of  the 
intended  results  of  the  transaction  and 
the  tax  shelter  promoter  (or  other  person 
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Tax  Shelter,"  which  states  that  the 
person  is  uncertain  whether  the 
transaction  is  required  to  be  registered 
as  a  confidential  corporate  tax  shelter, 
and  that  the  Form  8264  is  being  filed  on 
a  protective  basis. 

///.  Conditions  of  Confidentiality 

Section  6111(d)(2)  describes  when  an 
offer  is  made  under  conditions  of 
confidentiality.  The  determination  of 
whether  an  offer  is  made  under 
conditions  of  confidentiality  is  based  on 
all  the  facts  and  circumstances 
surrounding  the  offer,  including  prior 
conduct  of  5ie  parties.  If  an  offeree's 
disclosure  of  the  structure  or  tax  aspects 
of  the  transaction  is  limited  in  any  way 
by  an  express  or  implied  understanding 
or  agreement  with  or  for  the  benefit  of 
a  tax  shelter  promoter,  an  offer  is 
considered  made  under  conditions  of 
confidentiality,  whether  or  not  such 
understanding  or  agreement  is  legally 
binding.  An  offer  will  also  be 
considered  made  under  conditions  of 
confidentiality  in  the  absence  of  any 
such  understanding  or  agreement  if  any 
tax  shelter  promoter  knows  or  has 
reason  to  know  the  transaction  is 
protected  from  disclosure  or  use  in  any 
other  manner,  such  as  where  the 
transaction  is  claimed  to  be  proprietary 
to  the  tax  shelter  promoter  or  any  party 
other  than  the  offeree.  An  offeree's 
privilege  to  maintain  the  confidentiality 
of  a  communication  relating  to  a  tax 
shelter  in  which  the  taxpayer  might 
participate  or  has  agreed  to  participate, 
including  an  offeree's  confidential 
communication  with  the  offeree's 
attorney,  is  not  itself  a  condition  of 
confidentiality. 

The  temporary  regulations  provide 
that,  unless  facts  and  circumstances 
clearly  indicate  otherwise,  an  offer  is 
not  considered  made  imder  conditions 
of  confidentiality  if  the  tax  shelter 
promoter  enters  into  a  written 
agreement  with  each  person  who 
participates  or  discusses  participation  in 
the  transaction  and  such  agreement 
expressly  authorizes  such  persons  to 
disclose  every  aspect  of  the  transaction 
to  any  and  all  persons,  without 
limitation  of  any  kind. 

IV.  Fees 

The  third  requirement  that  must  be 
satisfied  for  a  transaction  to  be  treated 
as  a  confidential  corporate  tax  shelter  is 
that  the  tax  shelter  promoters,  whether 
or  not  related,  may  receive  fees  in 
excess  of  $100,000  in  the  aggregate.  In 
determining  whether  the  tax  shelter 
promoters  may  receive  fees  in  excess  of 
$100,000,  all  the  facts  and 
circumstances  siurounding  the 
transaction  are  considered.  For  this 


pxu-pose,  all  consideration  that  may  be 
received  by  the  tax  shelter  promoters  is 
taken  into  accoimt,  including  contingent 
fees,  fees  in  the  form  of  equity  interests, 
and  fees  the  promoters  may  receive  for 
other  transactions  as  consideration  for 
promoting  the  tax  shelter. 

For  example,  if  a  tax  shelter  promoter 
may  receive  a  fee  for  arranging  a 
transaction  that  is  a  confidential 
corporate  tax  shelter  and/or  a  separate 
fee  for  another  transaction  that  is  not  a 
confidential  corporate  tax  shelter,  part 
or  all  of  the  fee  paid  with  respect  to  the 
other  transaction  may  be  treated  as  a  fee 
paid  with  respect  to  the  confidential 
corporate  tax  shelter  if  the  facts  and 
circumstances  indicate  that  the  fee  paid 
for  the  other  transaction  is  in 
consideration  for  the  confidential 
"corporate  tax  shelter.  For  purposes  of 
determining  whether  the  tax  shelter 
promoters  may  receive  fees  in  excess  of 
$100,000,  the  fees  from  all  substantially 
similar  transactions  are  considered  part 
of  the  same  tax  shelter  and  must  be 
aggregated. 

V.  Registration  Requirements 

To  register  a  confidential  corporate 
tax  shelter,  the  person  responsible  for 
registering  the  tax  shelter  must  file  Form 
8264,  "Application  for  Registration  of  a 
Tax  Shelter."  (Form  8264  is  also  used  to 
register  tax  shelters  defined  in  section 
6111(c).)  The  exemptions  from  the 
registration  requirements  contained  in 
the  instructions  to  the  ciurent  Form 
8264  apply  only  to  tax  shelters  defined 
in  section  6111(c).  Form  8264  will  be 
revised  and  will  include  specific 
requirements  and  instructions  for 
registering  confidential  corporate  tax 
shelters.  Until  that  time,  persons 
responsible  for  registering  confidential 
corporate  tax  shelters  should  follow  the 
registration  procedures  outlined  in  these 
regulations. 

The  temporary  regulations  provide 
that  the  person  registering  a  confidential 
corporate  tax  shelter  must  provide  a 
detailed  description  of  the  tax  shelter, 
including  the  structiue  of  the  tax  shelter 
and  the  tax  benefits.  Any  wrritten 
materials  presented  in  connection  with 
an  offer  to  participate  in  the  shelter  are 
required  to  be  submitted  with  the 
registration  form. 

Consistent  with  the  registration 
requirements  for  tax  shelters  defined  in 
section  6111(c),  the  temporary 
regulations  provide  that  any 
transactions  involving  similar  business 
assets  or  similar  plans  or  arrangements 
that  are  offered  to  corporate  taxpayers 
by  the  same  person  or  by  related 
persons  are  aggregated  and  treated  as  a 
single  tax  shelter.  However,  in  contrast 
with  the  registration  requirements 
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applicable  to  tax  shelters  defined  in 
section  6111(c),  the  temporary 
regulations  allow  the  tax  shelter 
promoter  to  file  a  single  Form  8264  with 
respect  to  any  such  aggregated  tax 
shelter,  provided  an  amended  Form 
'8264  is  filed  to  reflect  any  material 
changes  and  to  include  any  additional 
or  revised  written  materials  presented  in 
connection  with  an  offer  to  participate 
in  the  shelter.  Furthermore,  the 
temporary  regulations  require  all 
transactions  that  are  part  of  the  same  tax 
shelter  and  that  are  to  be  carried  out  by 
the  same  corporate  participant  (or  one 
or  more  other  members  of  the  same 
affiliated  group  within  the  meaning  of 
section  1504}  to  be  registered  on  the 
same  Form  8264. 

The  temporary  regulations  provide 
that  in  cases  in  which  an  attorney  or 
federally  authorized  tax  practitioner  acts 
as  a  tax  shelter  promoter  with  respect  to 
a  client's  participation  in  a  confidential 
corporate  tax  shelter  and  believes  that 
information  which  would  otherwise  be 
required  to  be  disclosed  on  Form  8264 
is  protected  by  the  common  law 
attorney-client  privilege  or  the 
confidentiality  privilege  under  section 
7525(a),  such  promoter  may  omit  the 
information  believed  to  be  privileged 
from  Form  8264  if  the  promoter  attaches 
a  statement  to  the  Form  8264  as 
described  in  these  temporary 
regulations. 

Section  6111(a)(1)  requires  a  tax 
shelter  to  be  registered  not  later  than  the 
day  on  which  the  first  offering  for  sale 
of  interests  in  such  shelter  occurs. 
Section  6111(d)(4)  provides  that  an  offer 
to  participate  in  a  confidential  corporate 
tax  shelter  shall  be  treated  as  an  offer  for 
sale. 

Registration  under  these  temporary 
regulations  will  be  limited  to 
confidential  corporate  tax  shelters  that 
are  offered  for  sale  after  February  28, 
2000.  If  interests  in  a  confidential 
corporate  tax  shelter  were  first  offered 
for  sale  on  or  before  February  28,  2000, 
the  first  offer  for  sale  of  interests  in  the 
shelter  that  occurs  after  February  28, 
2000  shall  be  considered  the  first  offer 
for  sale  under  this  section.  The 
temporary  regulations  provide  that  the 
IRS  will  consider  a  registration  as  timely 
made  for  a  confidential  corporate  tax 
shelter  in  which  interests  are  offered  for 
sale  after  February  28,  2000  if  the 
confidential  corporate  tax  shelter  is 
registered  no  later  than  August  29,  2000. 

If  a  transaction  becomes  a  confidential 
corporate  tax  shelter  (e.g..  because  of  a 
change  in  the  law  or  factual 
circumstances,  or  because  the 
transaction  becomes  a  listed  transaction) 
subsequent  to  the  first  offering  for  sale 
after  February  28,  2000,  and  the 


transaction  was  not  previously  required 
to  be  registered  as  a  confidential 
corporate  tax  shelter  under  this  section, 
the  transaction  must  be  registered  under 
this  section  if  interests  are  offered  for 
sale  after  the  transaction  becomes  a 
confidential  corporate  tax  shelter.  The 
transaction  must  be  registered  by  the 
later  of  the  next  offering  for  sale  of 
interests  in  the  shelter  or  August  29, 
2000.  However,  because  transactions 
identified  as  listed  transactions  are 
generally  considered  to  have  been 
structured  for  a  significant  tax 
avoidance  purpose,  such  transactions 
ordinarily  will  have  been  subject  to 
registration  under  this  section  before 
becoming  listed  transactions. 

The  temporary  regulations  provide 
that  if  an  interest  in  a  confidential 
corporate  tax  shelter  is  first  offered  for 
sale  after  February  28,  2000  and  that 
shelter  is  also  a  tax  shelter  under  section 
6111(c),  the  person  responsible  for 
registering  the  shelter  may  either  (1) 
complete  and  file  Form  8264,  including 
the  information  required  by  these 
temporary  regulations  for  confidential 
corporate  tax  shelters,  not  later  than  the 
day  on  which  arf  interest  in  the  shelter 
is  first  offered  for  sale  after  February  28, 
2000,  or  (2)  complete  and  file  Form 
8264  for  the  section  6111(c)  tax  shelter 
not  later  than  the  day  on  which  an 
interest  in  the  tax  shelter  is  first  offered 
for  sale  under  section  6111(a)  and  then 
file  an  amended  Form  8264  with  the 
information  required  by  these  temporary 
regulations  not  later  than  August  29, 
2000. 

VI.  Tax  Shelter  Promoter  and  Person 
Required  to  Register 

The  temporary  regulations  provide 
that  the  term  "tax  shelter  promoter"  as 
described  in  section  6111(d)(2)  includes 
a  tax  shelter  organizer  under  section 
6111(e)(1)  and  §  301.6111-lT(Q&A-26 
through  Q&A-32)  and  any  other  person 
who  participates  in  the  organization, 
management  or  sale  of  a  tax  shelter 
(other  than  a  person  who  merely 
performs  services  of  the  kind  described 
inQ&A-33  of  §  301.6111-lT)  or  any 
person  related  (within  the  meaning  of 
section  267  or  707)  to  such  tax  shelter 
organizer  or  such  other  person. 

In  addition  to  the  registration  rules  in 
section  6111,  the  rules  in  §  301.6111- 
lT(Q&A-34  through  Q&A-39)  apply  for 
determining  who  must  register  a 
confidential  corporate  tax  shelter. 

The  temporary  regulations  specify 
that,  if  all  of  the  tax  shelter  promoters 
of  a  confidential  corporate  tax  shelter 
are  foreign  persons  and  none  of  such 
promoters  registers  the  shelter,  any 
person  who  discusses  participation  in 
the  shelter  must  register  the  shelter 


under  section  6111(a).  Pursuant  to  the 
authority  in  section  6111(f)(4),  under 
limited  circumstances,  the  temporary 
regulations  apply  to  foreign  as  well  as 
United  States  persons.  For  example,  a 
foreign  corporation  that  participates  in  a 
tax  shelter  with  a  significant  purpose  of 
reducing  its  United  States  taxes  would 
be  required  to  register  the  tax  shelter  if 
there  were  no  U.S.  promoters  and  the 
other  requirements  of  the  temporary 
regulations  were  satisfied. 

Under  the  temporary  regulations,  if  all 
the  tax  shelter  promoters  of  a 
confidential  corporate  tax  shelter  are 
foreign  persons,  any  person  who 
discusses  participation  in  the 
confidential  corporate  tax  shelter  with  a 
tax  shelter  promoter  must  register  the 
shelter  within  90  days  of  beginning  such 
discussions  unless  one  or  more  of  the 
following  occurs:  (1)  the  person  does 
not  participate  in  the  shelter  and 
notifies  the  promoter  in  writing,  within 
the  90-day  period,  that  the  person  will 
not  participate;  or  (2)  within  the  90-day 
period,  the  person  obtains  and 
reasonably  relies  on  both  a  written 
statement  from  one  of  the  tax  shelter 
promoters  that  such  promoter  has 
registered  the  tax  shelter  under  this 
section  and  a  copy  of  the  registration. 

To  prevent  avoidance  of  the  purposes 
of  section  6111(d)(3).  the  temporary 
regulations  treat  any  person  that 
participates  in  a  shelter  as  having 
discussed  that  participation.  Such 
discussion  will  be  treated  as  occurring 
on  the  date  of  the  agreement  to 
participate  or,  if  earlier,  any  other  date 
the  person  is  treated  as  having 
discussed  participation  under  any  other 
provision  of  these  regulations.  Thus,  the 
participant  is  treated  as  having 
discussed  participation  in  the  shelter 
even  if  the  agreement  to  participate  is 
made  without  direct  discussions  by  the 
participant.  This  might  occur,  for 
example,  if  participation  is  agreed  to 
through  an  intermediary  acting  on  the 
participant's  behalf. 

The  temporary  regulations  also  state 
that  a  person  (first  person)  will  be 
treated  as  participating  indirectly  in 
(and  therefore  as  discussing)  a  tax 
shelter  if  a  foreign  person  in  which  the 
first  person  has  at  least  a  10  percent 
interest  participates  in  the  shelter  with 
a  significant  purpose  of  avoiding  or 
evading  the  first  person's  Federal 
income  tax.  For  example,  if  a  foreign 
corporation  participates  in  a 
confidential  corporate  tax  shelter  with  a 
significant  purpose  of  reducing  its  10 
percent  corporate  shareholder's  Federal 
income  taxes,  the  temporary  regulations 
would  require  the  shareholder  to 
register  the  tax  shelter  if  all  promoters 
are  foreign. 
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Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Mary  Beth  Collins  and 
Richard  Castanon,  Office  of  Chief 
Counsel  (Passthroughs  and  Special 
Industries)  and  Rebecca  Rosenberg, 
Office  of  Chief  Counsel  (International). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  301.6111-2T  also  issued 
under  26  U.S.C.  6111(f)(4).  *  *  * 

Par.  2.  Section  301.61 11-2T  is  added 
to  read  as  follows: 

§  301 .61 1 1 -2T    Confidential  corporate  tax 
shetters  (Temporary). 

(a)  In  general — (1)  Under  section 
6111(d)  and  this  section,  a  confidential 
corporate  tax  shelter  is  treated  as  a  tax 
shelter  subject  to  the  requirements  of 
sections  6111(a)  and  (b). 

(2)  A  confidential  corporate  tax 
shelter  is  any  transaction — 

'    (i)  A  significant  purpose  of  the 
structure  of  which  is  the  avoidance  or 
evasion  of  Federal  income  tax,  as 
described  in  paragraph  (b)  of  this 
section,  for  a  direct  or  indirect  corporate 
participant; 

(ii)  That  is  offered  to  any  potential 
participant  under  conditions  of 
confidentiality,  as  described  in 
paragraph  (c)  of  this  section;  and 

(iii)  For  which  the  tax  shelter 
promoters  may  receive  fees  in  excess  of 
SIOO.OOO  in  the  aggregate,  as  described 
in  paragraph  (d)  of  this  section. 

(3)  For  purposes  of  this  section, 
references  to  the  term  transaction 


include  all  of  the  factual  elements 
necessary  to  support  the  tax  benefits 
that  are  expected  to  be  claimed  with 
respect  to  any  entity,  plan,  or 
arrangement,  including  any  series  of 
related  steps  carried  out  as  part  of  a 
prearranged  plan. 

(4)  A  transaction  described  in 
paragraph  (b)  of  this  section  is  for  a 
direct  or  an  indirect  corporate 
participant  if  it  is  expected  to  provide 
Federal  income  tax  benefits  to  any 
corporation  (U.S.  or  foreign)  whether  or 
not  that  corporation  participates  directly 
in  the  transaction. 

(b)  Transactions  structured  for 
avoidance  or  evasion  of  Federal  income 
tax — (1)  In  general.  The  avoidance  or 
evasion  of  Federal  income  tax  will  be 
considered  a  significant  purpose  of  the 
structure  of  a  transaction  if  the 
transaction  is  described  in  paragraph 
(b)(2),  (3),  or  (4)  of  this  section. 
However,  a  transaction  described  in 
paragraph  (b)(3)  or  (4)  of  this  section 
need  not  be  registered  if  the  transaction 
is  described  in  paragraph  (b)(5)  of  this 
section.  For  purposes  of  this  section, 
Federal  income  tax  benefits  include 
deductions,  exclusions  from  gross 
income,  nonrecognition  of  gain,  tax 
credits,  adjustments  (or  the  absence  of 
adjustments)  to  the  basis  of  property, 
and  any  ether  tax  consequences  that 
may  reduce  a  taxpayer's  Federal  income 
tax  liability  by  affecting  the  timing, 
character,  or  source  of  any  item  of 
income,  gain,  deduction,  loss,  or  credit. 

(2)  Listed  transactions.  A  transaction 
is  described  in  this  paragraph  (b)(2)  if 
the  transaction  is  the  same  as  or 
substantially  similar  to  one  of  the  types 
of  transactions  that  the  Internal  Revenue 
Service  (IRS)  has  determined  to  be  a  tax 
avoidance  transaction  and  identified  by 
notice,  regulation,  or  other  form  of 
published  guidance  as  a  listed 
transaction  for  purposes  of  section  6111. 
If  a  transaction  becomes  a  listed 
transaction  after  the  date  on  which 
registration  would  otherwise  be 
required  under  this  section,  and  if  the 
transaction  otherwise  satisfies  the 
confidentiality  and  fee  requirements  of 
paragraphs  (a){2)(ii)  and  (iii)  of  this 
section,  registration  shall  in  all  events 
be  required  with  respect  to  any  interests 
in  the  transaction  that  are  offered  for 
sale  after  the  transaction  becomes  a 
listed  transaction.  However,  because  a 
transaction  identified  as  a  listed 
transaction  is  generally  considered  to 
have  been  structured  for  a  significant 
tax  avoidance  purpose,  such  a 
transaction  ordinarily  will  have  been 
subject  to  registration  under  this  section 
before  becoming  a  listed  transaction  if 
the  transaction  previously  satisfied  the 
confidentiality  and  fee  requirements  of 
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paragraphs  (a){2)(ii)  and  (iii)  of  this 
section. 

(3)  Transactions  lacking  economic 
substance — (i)  Except  as  provided  in 
paragraph  (b)(3)(ii)  of  this  section,  a 
transaction  is  described  in  this 
paragraph  {b)(3)  if  the  present  value  of 
the  participant's  reasonably  expected 
pre-tax  profit  (after  taking  into  account 
foreign  taxes  as  expenses  and 
transaction  costs)  from  the  transaction  is 
insignificant  relative  to  the  present 
value  of  the  participant's  expected  net 
Federal  income  tax  savings  from  the 
transaction. 

(ii)  If  the  substance  of  the  transaction 
is  the  borrowing  of  money  or  the 
acquisition  of  financial  capital  by  a 
corporate  participant,  the  transaction  is 
described  in  this  paragraph  (bKS)  only 
if  the  present  value  of  the  Federal 
income  tax  deductions  of  the  taxpayer 
to  whom  the  loan  or  financial  capital  is 
provided  significantly  exceeds  the 
present  value  of  the  pre-tax  return  of  the 
person  providing  the  loan  or  financial 
capital. 

{4)  Other  tax-structured  transactions. 
A  transaction  is  described  in  this 
paragraph  (b)(4)  if  it  has  been  structxu-ei 
to  produce  Federal  income  tax  benefits 
that  constitute  an  important  part  of  the 
intended  results  of  the  transaction  and 
the  tax  shelter  promoter  (or  other  person 
who  would  be  responsible  for 
registration  under  this  section) 
reasonably  expects  the  transaction  to  be 
presented  in  the  same  or  substantially 
similar  form  to  more  than  one  potential 
participant,  unless  the  promoter 
reasonably  determines  that — 

(i)  The  potential  participant  is 
expected  to  participate  in  the 
transaction  in  the  ordinary  course  of  its 
business  (including  transactions 
described  in  §  1.6011^T(b)(3)(iii))  in  a 
form  consistent  v«th  customary 
commercial  practice;  and 

(ii)  There  is  a  long-standing  and 
generally  accepted  understanding  that 
the  expected  Federal  income  tax 
benefits  from  the  transaction  (taking 
into  account  any  combination  of 
intended  tax  consequences)  are 
allowable  imder  the  Internal  Revenue 
Code  for  substantially  similar 
transactions. 

(5)  Excepted  transactions.  The 
avoidance  or  evasion  of  Federal  income 
tax  will  not  be  considered  a  significant 
purpose  of  the  structiu^  of  a  transaction 
if  the  transaction  is  described  in  either 
paragraph  (b){5)(i)  or  (ii)  of  this  section. 

(i)  In  the  case  of  a  transaction  other 
than  a  transaction  described  in 
paragraph  (b)(2)  of  this  section,  the  tax 
shelter  promoter  (or  other  person  who 
would  be  responsible  for  registration 
under  this  section)  reasonably 


determines  that  there  is  no  reasonable 
basis  under  Federal  tax  law  for  denial  of 
any  significant  portion  of  the  expected 
Federal  income  tax  benefits  from  the 
transaction.  Such  a  determination  must 
take  into  account  the  entirety  of  the 
transaction  and  any  combination  of  tax 
consequences  that  are  expected  to  result 
from  any  component  steps  of  the 
transaction,  must  not  be  based  on  any 
uiueasonable  or  imrealistic  factual 
assumptions,  and  must  take  into 
account  all  relevant  aspects  of  Federal 
tax  law,  including  the  statute  and 
legislative  history,  treaties,  authoritative 
administrative  guidance,  and  judicial 
decisions  that  estabhsh  principles  of 
general  application  in  the  tax  law  (e.g., 
Gregory  V.  Helvering,  293  U.S.  465 
(1935)). 

(ii)  "The  IRS  makes  a  determination,  by 
published  guidance,  individual  ruling 
under  paragraph  (b)(6)  of  this  section,  or 
otherwise,  that  the  transaction  is  not 
subject  to  the  registration  requirements 
of  this  section. 

(6)  Requests  for  ruling.  If  a  tax  shelter 
promoter  (or  other  person  who  would  be 
responsible  for  registration  under  this 
section)  is  uncertain  whether  a 
transaction  is  properly  classified  as  a 
confidential  corporate  tax  shelter  or  is 
otherwise  uncertain  whether 
registration  is  required  under  this 
section,  that  person  may,  on  or  before 
the  date  that  registration  would 
otherwise  be  required  under  this 
section,  submit  a  request  to  the  IRS  for 

a  ruling  as  to  whether  the  transaction  is 
subject  to  the  registration  requirements 
of  this  section.  If  the  request  fully 
discloses  all  relevant  facts  relating  to  the 
transaction,  that  person's  potential 
obligation  to  register  the  transaction  will 
be  suspended  diu'ing  the  period  that  the 
ruling  request  is  pending  and,  if  the  IRS 
subsequently  concludes  that  the 
transaction  is  a  confidential  corporate 
tax  shelter  subject  to  registration  under 
this  section,  until  the  sixtieth  day  after 
the  issuance  of  the  ruling  (or,  if  the 
request  is  withdrawn,  sixty  days  from 
the  date  that  the  request  is  withdrawn). 
In  the  alternative,  that  person  may 
register  the  transaction  in  accordance 
with  the  requirements  of  this  section 
and  append  a  statement  to  the  Form 
8264,  "Application  for  Registration  of  a 
Tax  Shelter,"  which  states  that  the 
person  is  uncertain  whether  the 
transaction  is  required  to  be  registered 
as  a  confidential  corporate  tax^helter, 
and  that  the  Form  8264  is  being  filed  on 
a  protective  basis. 

(7)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(b)(1)  through  (b)(5)  of  this  section. 
Assume,  for  purposes  of  these  examples, 
that  the  transactions  are  not  the  same  as 


or  substantially  similar  to  any  of  the 
types  of  transactions  that  the  IRS  has 
identified  as  listed  transactions  for 
purposes  of  section  6111  and  thus  are 
not  described  in  paragraph  (b)(2)  of  this 
section.  The  examples  are  as  follows: 

Example  1 — (i)  Facts.  Promoter  organizes  a 
transaction  between  X,  a  U.S.  corporation, 
and  FC,  a  foreign  entity  that  is  not  subject  to 
Federal  income  tax.  PC  contributes  cash  to 
PRS,  a  partnership,  in  exchange  for  a  99 
percent  partnership  interest  in  PRS.  Promoter 
is  initially  the  only  other  partner  in  PRS.  FC 
will  receive  a  market  rate  of  return  on  its 
cash  contribution  and  a  fee  for  participating 
in  the  transaction.  PRS  purchases  personal 
property  and  then  leases  it.  PRS  sells  its  right 
to  the  lease  payments  in  exchange  for  cash. 
PRS  allocates  99  percent  of  the  income  from 
the  sale  to  FC  and  one  percent  to  Promoter. 
PRS  retains  the  leased  property.  Shortly  after 
PRS's  sale  of  the  lease  payments,  X  buys  PC's 
99  percent  partnership  interest  in  PRS.  The 
depreciation  deductions  on  the  leased 
property  are  then  allocated  99  percent  to  X 
and  one  percent  to  Promoter. 

(ii)  Analysis.  The  transaction  is  described 
in  paragraph  (b)(3)(i)  of  this  section  because 
the  present  value  of  X's  reasonably  expected 
pre-tax  profit  from  the  transaction  is 
insignificant  relative  to  the  present  value  of 
Xs  expected  net  Federal  income  tax  savings 
from  the  transaction.  Therefore,  unless 
Promoter  can  reasonably  determine  that  the 
IRS  would  have  no  reasonable  basis  for 
denial  of  any  significant  portion  of  the 
Federal  income  tax  benefits  intended  for  X. 
the  transaction  is  described  in  paragraph 
(b)(1)  of  this  section. 

Example  2 — (i)  Facts.  Y  has  designed  a 
combination  of  financial  instruments  to  be 
issued  as  a  package  by  corporations.  The 
financial  instruments  are  expected  to  be 
treated  as  equity  for  financial  accounting 
purposes  and  as  debt  giving  rise  to  allowable 
interest  deductions  for  Federal  income  tax 
purposes.  Y  reasonably  expects  to  present 
this  method  of  raising  capital  to  more  than 
one  potential  corporate  participant.  Assume 
the  transaction  is  not  described  in  paragraph 
(b)(3)  of  this  section.  Assume  that,  because  of 
the  unusual  nature  of  the  combination  of 
financial  instruments.  Y  cannot  conclude 
either  that  the  transaction  represented  by  the 
financial  instruments  is  in  customary 
commercial  form  or  that  there  is  a  long- 
standing and  generally  accepted 
understanding  that  interest  deductions  are 
available  to  issuers  of  substantially  similar 
combinations  of  financial  instruments. 
Further,  assume  that  Y  cannot  reasonably 
determine  that  the  IRS  would  have  no 
reasonable  basis  to  deny  the  deductions. 

(ii)  Analysis.  The  transaction  represented 
by  this  combination  of  financial  instruments 
is  a  transaction  described  in  paragraph  (b)(4) 
of  this  section.  However,  if  Y  is  uncertain 
whether  this  transaction  is  described  in 
paragraph  (b)(4)  of  this  section,  or  is 
otherwise  uncertain  whether  registration  is 
required,  Y  may  apply  for  a  ruling  under 
paragraph  (b)(6)  of  this  section,  and  the 
transaction  will  not  be  required  to  be 
registered  while  the  ruling  is  penaing  or  for 
sixty  days  thereafter. 
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(c)  Conditions  of  confidentiality— (1) 
In  general.  All  the  fi  icts  and 
circiunstances  relati  og  to  the  transaction 
will  be  considered  v  rhen  determining 
whether  an  offer  is  i  aade  under 
conditions  of  confid  entiality  as 
described  in  section  6111(d)(2), 
including  prior  conduct  of  the  parties. 


111(d)(2)(A),  if  an 
f  the  structure  or 
saction  is  limited 

ss  or  implied 
eement  with  or  for 
shelter  promoter, 
made  under 
ntiahty,  whether  or 

g  or  agreement  is 
uant  to  section 


Pursuant  to  section 
offeree's  disclosure 
tax  aspects  of  the 
in  any  way  by  an  e 
understandiiig  or  a] 
the  benefit  of  any 
an  offer  is  considei 
conditions  of  confi 
not  such  understan 
legally  binding. 
6111(d)(2)(B),  an  offer  will  also  be 
considered  made  uqder  conditions  of 
confidentiality  in  tfaia  absence  of  any 
such  understanding  or  agreement  if  any 
tax  shelter  promotet  knows  or  has 
reason  to  know  that  the  transaction  is 
protected  from  disclosure  or  use  in  any 
other  manner,  such  ^s  where  the 
transaction  is  claimed  to  be  projmetary 
to  the  tax  shelter  pr<>moter  or  any  party 
other  than  the  offeree.  An  offeree's 
privilege  to  maintain  the  confidentiality 
of  a  communication  relating  to  a  tax 
shelter  in  which  tha  taxpayer  might 
participate  or  has  agreed  to  participate, 
including  an  offeree  s  confidential 
communication  with  the  offeree's 
attorney,  is  not  itsel  a  condition  of 
confidentiality. 

(2)  Presumption.  1  Jnless  facts  and 
circiunstances  clear  y  indicate 
otherwise,  an  offer  is  not  considered 
made  under  conditii  )ns  of 
confidentiality  if  th(  i  tax  shelter 
promoter  enters  intc  a  written 
agreement  with  eacl  i  person  who 
participates  or  disci  sses  participation  in 
the  transaction  and  ;uch  agreement 
expressly  authorize!  such  persons  to 
disclose  every  aspec  t  of  the  transaction 
with  any  and  all  pei  sons,  without 
limitation  of  any  kii  id. 

(d)  Determination  of  fees.  All  the  facts 
and  circumstances  relating  to  the 
transaction  will  be  c  onsidered  when 
determining  the  ami  )unt  of  fees,  in  the 
aggregate,  that  the  ti  x  shelter  promoters 
may  receive.  For  pu  rposes  of  this 
paragraph  (d),  all  consideration  that  tax 
shelter  promoters  n  ay  receive  is  taken 
into  account,  incluc  ing  contingent  fees, 
fees  in  the  form  of  e  ^uity  interests,  and 
fees  the  promoters  r  lay  receive  for  other 
transactions  as  cons  ideration  for 
promoting  the  tax  si  lelter.  For  example, 
if  a  tax  shelter  prom  oter  may  receive  a 
fee  for  arranging  a  ti  ansaction  that  is  a 
confidential  corpor:  te  tax  shelter  and  a 
separate  fee  for  and  her  transaction  that 
is  not  a  confidential  corporate  tax 
shelter,  part  or  all  o  the  fee  paid  with 


respect  to  the  other  transaction  may  be 
treated  as  a  fee  paid  with  respect  to  the 
confidential  corporate  tax  shelter  if  the 
facts  and  circumstances  indicate  that 
the  fee  paid  for  the  other  transaction  is 
in  consideration  for  the  confidential 
corporate  tax  shelter.  For  purposes  of 
determining  whether  the  tax  shelter 
promoters  may  receive  fees  in  excess  of 
$100,000,  the  fees  from  all  substantially 
similar  transactions  are  considered  part 
of  the  same  tax  shelter  and  must  be 
aggregated. 

[e)  Registration — (1)  Time  for 
registering — (i)  In  general.  A  tax  shelter 
must  be  registered  not  later  than  the  day 
on  which  the  first  offering  for  sale  of 
interests  in  the  shelter  occurs.  An  offer 
to  participate  in  a  confidential  corporate 
tax  shelter  shall  be  treated  as  an  offer  for 
sale.  If  interests  in  a  confidential 
corporate  tax  shelter  were  first  offered 
for  sale  on  or  before  February  28,  2000, 
the  first  offer  for  sale  of  interests  in  the 
shelter  that  occurs  after  February  28, 
2000  shall  be  considered  the  first  offer 
for  sale  under  this  section. 

(ii)  Certain  registrations  deemed 
timely — (A)  In  general.  The  IRS  will 
consider  a  registration  as  timely  made 
for  a  confidential  corporate  tax  shelter 
in  which  interests  are  offered  for  sale 
after  February  28,  2000,  if  the  tax  shelter 
is  registered  no  later  than  August  29, 
2000.  If  an  interest  in  a  confidential 
corporate  tax  shelter  is  first  offered  for 
sale  after  February  28,  2000  and  the  tax 
shelter  also  constitutes  a  tax  shelter 
under  section  6111(c),  the  persons 
responsible  for  registering  the  tax 
shelter  may  either  complete  and  file 
Form  8264,  "Application  for 
Registration  of  a  Tax  Shelter",  including 
the  information  required  by  paragraph 
(e)(2)  of  this  section,  not  later  than  the 
day  on  which  an  interest  in  the  tax 
shelter  is  first  offered  for  sale  after 
February  28,  2000,  or  complete  and  file 
Form  8264,  "Application  for 
Registration  of  a  Tax  Shelter",  for  the 
section  6111(c)  tax  shelter  not  later  than 
the  day  on  which  an  interest  in  the  tax 
shelter  is  first  offered  for  sale  imder 
section  6111(a)  and  then  file  an 
amended  Form  8264  with  the 
information  required  by  paragraph  (e)(2) 
of  this  section  not  later  than  August  29, 
2000. 

(B)  Special  rule.  If  a  transaction 
becomes  a  confidential  corporate  tax 
shelter  (e.g.,  because  of  a  change  in  the 
law  or  factual  circumstances,  or  because 
the  transaction  becomes  a  listed 
transaction)  subsequent  to  the  first 
offering  for  sale  after  February  28,  2000, 
and  the  transaction  was  not  previously 
required  to  be  registered  as  a 
confidential  corporate  tax  shelter  under 
this  section,  the  transaction  must  be 


registered  under  this  section  if  interests 
are  offered  for  sale  after  the  transaction 
becomes  a  confidential  corporate  tax 
shelter.  The  transaction  must  be 
registered  by  the  later  of  the  next 
offering  for  sale  of  interests  in  the 
shelter  or  August  29,  2000. 

(2)  Procedures  for  registering — (i)  In 
general.  To  register  a  confidential 
corporate  tax  shelter,  the  person 
responsible  for  registering  the  tax 
shelter  must  file  Form  8264, 
"Application  for  Registration  of  a  Tax 
Shelter".  (Form  8264  is  also  used  to 
register  tax  shelters  defined  in  section 
6111(c).)  The  exemptions  from  the 
registration  requirements  contained  in 
the  instructions  to  the  current  Form 
8264  apply  only  to  tax  shelters  defined 
in  section  6111(c).  Similar  to  the 
treatment  provided  under  Q&A-22  and 
Q&A-48  of  §  301.6111-lT.  transactions 
involving  similar  business  assets  and 
similar  plans  or  arrangements  that  are 
offered  to  corporate  taxpayers  by  the 
same  person  or  related  persons  are 
aggregated  and  considered  part  of  a 
single  tax  shelter.  However,  in  contrast 
with  the  requirement  of  Q&A— 48  of 
.§  301.6111-lT,  the  tax  shelter  promoter 
may  file  a  single  Form  8264  with  respect 
to  any  such  aggregated  tax  shelter, 
provided  an  amended  Form  8264  is 
filed  to  reflect  any  material  changes  and 
to  include  any  additional  or  revised 
written  materials  presented  in 
connection  with  an  offer  to  participate 
in  the  shelter.  Furthermore,  all 
transactions  that  are  part  of  the  same  tax 
shelter  and  that  are  to  be  carried  out  by 
the  same  corporate  participant  (or  one 
or  more  other  members  of  the  same 
affiliated  group  within  the  meaning  of 
section  1504)  must  be  registered  on  the 
same  Form  8264. 

(ii)  Interim  registration  procedure. 
Until  Form  8264  and  its  instructions  are 
revised  to  incorporate  the  provisions  of 
this  paragraph  (e)(2)(ii),  the  person 
responsible  for  registering  a  confidential 
corporate  tax  shelter  must — 

(A)  Type  or  legibly  print 
"Confidential  Corporate  Tax 

Shelter  Filed  Under  §  301.6111-2T" 
at  the  top  of  Form  8264  (Rev.  11-99), 
"Application  for  Registration  of  a  Tax 
Shelter"; 

(B)  Complete  Part  I  and  lines  la,  2,  3, 
4,  6,  and  12  in  Part  II  of  Form  8264; 

(C)  In  the  section  titled  "Explanation 
of  Items"  on  Form  8264,  provide  a 
detailed  description  of  the  tax  shelter, 
including  a  description  of  the  structure 
of  the  tax  shelter  and  the  intended  tax 
benefits; 

(D)  Attach  any  written  materials  that 
are  presented  to  potential  participants 
in  connection  with  the  offering  of  sales 
of  interests  in  the  tax  shelter,  including 
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any  analyses  or  opinions  relating  to  the 
intended  tax  benefits  of  the  shelter;  and 

(E)  Sign  the  Form  8264  and  send  it  to 
the  Internal  Revenue  Service  Center, 
Kansas  City,  MO  64999. 

(iii)  Use  of  subsequent  versions  of 
Form  8264.  If  a  person  who  is  required 
to  register  a  confidential  corporate  tax 
shelter  under  section  6111  uses  a 
subsequent  version  of  the  Form  8264, 
the  person  must  complete  the 
appropriate  parts  of  the  revised  form 
and  follow  the  applicable  instructions. 

(iv)  Tax  shelters  that  constitute  both 
section  6111(c)  and  section  6111(d)  tax 
shelters.  If  a  person  is  registering  an 
arrangement  that  is  both  a  confidential 
corporate  tax  shelter  and  a  section 
6111(c)  tax  sheher,  the  person  must 
follow  the  requirements  of  this  section 
and  the  instructions  for  Form  8264.  In 
such  a  situation,  the  taxpayer  must 
complete  the  entire  form  because  the  tax 
shelter  is  a  section  6111(c)  tax  shelter 
and,  if  using  Form  8264  (Rev.  11-99), 
type  or  legibly  print  "Confidential 
Corporate  Tax  Shelter  filed  under 
§  301.6111-2T"  at  the  top  of  Form  8264 
and  include  the  information  required  in 
paragraphs  (e)(2)(ii)(C)  and  (D)  of  this 
section  because  the  tax  shelter  is  also  a 
confidential  corporate  tax  shelter.  If  an 
arr£ingement  is  both  a  section  6111(c) 
tax  shelter  and  a  confidential  corporate 
tax  shelter  and  is  a  transaction 
described  in  the  "Exemptions  from 
Registration"  section  of  the  instructions 
for  Form  8264  (Rev.  11-99),  the  person 
registering  the  eirrangement  must 
comply  with  the  requirements  of  this 
section  to  register  the  arrangement  as  a 
confidential  corporate  tax  shelter. 

(3)  Claims  of  privilege,  (i)  In  any  case 
in  which  an  attorney  or  federally 
authorized  tax  practitioner  within  the 
meaning  of  section  7525  is  the  person 
required  to  register  a  confidential 
corporate  tax  shelter,  and  that  person 
believes  that  information  required  to  be 
disclosed  under  paragraph  (e)(2)  of  this 
section  is  protected  by  the  attorney- 
client  privilege  or  by  the  confidentiality 
privilege  of  section  7525(a),  any 
information  omitted  from  the  Form  8264 
on  the  basis  of  such  a  claim  must  be 
supported  by  a  statement  attached  to 
Form  8264  which  satisfies  the 
requirements  set  forth  in  paragraph 
(e)(3)(ii)  of  this  section. 

(ii)  A  statement  supporting  a  claim  of 
privilege  must  be  signed  by  the  attorney 
or  federally  authorized  tax  practitioner 
under  penalties  of  perjury,  must  identify 
each  document  or  category  of 
information  for  which  a  claim  of 
privilege  is  made,  and  must  include  the 
following  representations  with  respect 
to  each  document  or  category  of 


information  for  which  the  privilege  is 
claimed — 

(A)  Specifically  represent  that  the 
information  was  a  confidential 
practitioner-client  communication  and, 
in  the  case  of  information  which  a 
federally  authorized  tax  practitioner 
claims  is  privileged  under  section  7525. 
that  the  omitted  information  was  not 
part  of  tax  advice  that  constituted  the 
promotion  of  a  tax  shelter  within  the 
meaning  of  section  7525(b); 

(B)  Specifically  represent  that  the 
person  required  to  register  (and,  to  the 
best  of  such  person's  knowledge  and 
belief,  all  others  in  possession  of  the 
omitted  information)  did  not  disclose 
the  omitted  information  to  any  person 
whose  receipt  of  such  information 
would  result  in  a  waiver  of  the 
privilege. 

(f)  Definition  of  tax  shelter  promoter. 
For  purposes  of  section  6111(d)(2)  and 
this  section,  the  term  "tax  shelter 
promoter"  includes  a  tax  shelter 
organizer  as  defined  in  section 
6111(e)(1)  and  §301.6111-lT(Q&A-26 
through  Q&A-32)  and  any  other  person 
who  participates  in  the  organization, 
management  or  sale  of  a  tax  shelter 
(other  than  a  person  who  merely 
performs  services  of  the  kind  described 
in  Q&A-33  of  §  301.6111-lT)  or  any 
person  related  (within  the  meaning  of 
section  267  or  707)  to  such  tax  shelter 
organizer  or  such  other  person.  Any 
person  that  satisfies  this  requirement 
must  comply  with  the  requirements 
under  section  6112. 

(g)  Person  required  to  register— C^) 
Tax  shelter  promoters.  In  addition  to  the 
rules  in  section  6111,  taxpayers  must 
use  the  rules  of  §  301.6111-lT  (Q&A-34 
through  Q&A-39)  in  determining  the 
circumstances  under  which  a  tax  shelter 
promoter  must  register  a  confidential 
corporate  tax  shelter  described  in 
section  6111(d). 

(2)  Persons  who  discuss  the 
transaction;  all  promoters  are  foreign 
persons — (i)  In  general.  If  all  of  the  tax 
shelter  promoters  of  a  confidential 
corporate  tax  shelter  are  foreign  persons, 
any  person  who  discusses  participation 
in  the  transaction  must  register  the 
shelter  imder  this  section  within  90 
days  after  beginning  such  discussions. 

(ii)  Exceptions.  Registration  by  a 
person  discussing  participation  in  a 
transaction  is  not  required  if  either — 

(A)  The  person  does  not  participate, 
directly  or  indirectly,  in  the  shelter  and 
notifies  the  teix  shelter  promoter  in 
writing,  within  90  days  of  beginning 
such  discussions,  that  the  person  will 
not  participate;  or 

(B)  Within  90  days  after  beginning 
such  discussions,  the  person  obtains 
and  reasonably  relies  on  both — 


(1)  A  written  statement  from  one  of 
the  tax  shelter  promoters  that  such 
promoter  has  registered  the  tax  shelter 
under  this  section;  and 

(2)  A  copy  of  the  registration. 

(iii)  Determination  of  foreign  status. 
For  purposes  of  this  paragraph  (g)(2),  a 
person  must  presume  that  all  tax  shelter 
promoters  are  foreign  persons  unless  the 
person  either — 

(A)  Discusses  participation  in  the  tax 
shelter  with  a  promoter  that  is  a  United 
States  person;  or 

(B)  Obtains  and  reasonably  relies  on 
a  written  statement  from  one  of  the 
promoters  that  at  least  one  of  the 
promoters  is  a  United  States  person. 

(iv)  Discussion.  Discussing 
participation  in  a  transaction  includes 
discussing  such  participation  with  any 
person  that  conveys  the  tax  shelter 
promoter's  proposal.  For  purposes  of 
this  paragraph  (g)(2),  any  person  that 
participates  directly  or  indirectly  in  a 
transaction  will  be  treated  as  having 
discussed  participation  in  the 
transaction  not  later  than  the  date  of  the 
agreement  to  participate.  Thus,  a  tax 
shelter  participant  will  be  treated  as 
having  discussed  participation  in  the 
transaction  even  if  all  discussions  were 
conducted  by  an  intermediary  and  the 
agreement  to  participate  was  made 
indirectly  through  another  person  acting 
on  the  participant's  behalf  (for  example, 
through  an  intermediary  empowered  to 
commit  the  participant  to  participate  in 
the  shelter). 

(v)  Special  rule  for  controlled  entities. 
A  person  (first  person)  will  be  treated  as 
participating  indirectly  in  a  confidential 
corporate  tax  shelter  if  a  foreign  person 
controlled  by  the  first  person 
participates  in  the  shelter,  and  a 
significant  purpose  of  the  shelter  is  the 
avoidance  or  evasion  of  the  first 
person's  Federal  income  tax.  For 
purposes  of  this  paragraph  (g)(2)(v). 
control  of  a  foreign  corporation  or 
partnership  will  be  determined  under 
the  rules  of  section  6038(e)(2)  and  (3), 
except  that  such  section  shall  be  applied 
by  substituting  "10"  for  "50"  each  place 
it  appears  and  "at  least"  for  "more 
than"  each  place  it  appears.  In  addition, 
section  6038(e)(2)  shall  be  applied  for 
these  purposes  without  regard  to  the 
constructive  ownership  rules  of  section 
318  and  by  treating  stock  as  owned  if  it 
is  owned  directly  or  indirectly.  Section 
6038(e)(3)  shall  be  applied  for  these 
piuposes  without  regard  to  the  last 
sentence  of  section  6038(e)(3)(B).  Any 
beneficiary  with  a  10  percent  or  more 
interest  in  a  foreign  trust  or  estate  shall 
be  treated  as  controlling  that  trust  or 
estate  for  purposes  of  this  paragraph 
(gK2)(v). 
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(vi)  Other  rule 
the  registration  r 
section  6111(d)(3) 
the  tax  sheher 
fees  in  excess  of 
aggregate  unless 
for  registering  the 
otherwise. 

(B)  Any  person 
promoter  under 
by  reason  of  bein  ; 
meaning  of  sectir  n 
foreign  promoter 
foreign  promoter 
paragraph  (g)(2) 

{h)  Effective 
to  confidential 
which  any  interests 
after  February  28 
sold  after  Februai  y 
as  offered  for  sale 
2000  unless  the 
written  binding 
or  before  Februar  r 


(A)  For  purposes  of 
^uirements  imder 
it  is  presumed  that 
prbmoters  will  receive 
MOO.OOOinthe 
I  he  person  responsible 
tax  shelter  can  show 

treated  as  a  tax  shelter 

section  6111(d)  solely 

related  (within  the 

267  or  707)  to  a 

will  be  treated  as  a 

or  purposes  of  this 


dale 


.  This  section  applies 
corporate  tax  shelters  in 
are  offered  for  sale 
2000.  If  an  interest  is 

28,  2000,  it  is  treated 
after  February  28, 
s  tie  was  pursuant  to  a 
cpntract  entered  into  on 
28,  2000. 


Par.  3.  In  §  602 
amended  by  add 
§301.6111-2Tto 


101,  paragraph  (b)  is 
ihg  an  entry  for 
read  as  follows: 


§602.101    0MB  Control  numbers. 

•         *         * 

(b)*  *  * 


CFR  part  or  sectibn  where 
identitied  and  d(  scribed 


Current 

OMB  control 

No. 


301.6111-2T 


1545-0865 
1545-1687 


Charles  O.  Rossotti 

Commissioner  of  In 

.^pp^oved:  Febru 

Jonathan  Talisman 

Acting  Assistant 
[PR  Doc.  00-4844  F 

BILLING  CODE  4830-01  > 


ernal  Revenue. 
iry23.2000. 


Sei  retary 


of  the  Treasury. 
led  2-28-00;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-6542-9] 
RIN  2060-AH10 

Technical  Amendment 
of  Significant  Contribution 
Rulemaking  for 
Purposes  of  Reducing 
Transport  of 


Ozone 

AGENCY:  Environipental  Protection 
Agency  (EPA). 


to  the  Finding 
and 
Certain  States  for 
Regional 


ACTION:  Final  rule;  technical 
amendment. 

summary:  The  EPA  is  revising  the 
nitrogen  oxides  (NOx)  statewide 
emissions  budgets  for  the  22  States  and 
the  District  of  Columbia  which  are 
required  to  submit  State  implementation 
plan  (SIP)  revisions  to  address  the 
regional  transport  of  ozone  (also  referred 
to  as  the  NOx  SIP  call)  (63  FR  57356, 
October  27,  1998).  These  revisions  are 
mainly  based  on  comments  received  for 
emissions  inventory  revisions  to  2007 
baseline  information  used  to  establish 
each  State's  budget  during  the  comment 
periods  for  both  the  NOx  SIP  call  and 
the  "Technical  Amendment  to  the 
Finding  of  Significant  Contribution  and 
Rulemaking  for  Certain  States  for 
PiU'poses  of  Reducing  Regional 
Transport  of  Ozone"  which  was 
published  on  May  14,  1999.  Some 
revisions  were  made  based  on 
comments  received  after  the  comment 
periods  but  deemed  to  be  technically 
justified. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  3,  2000. 

ADDRESSES:  Dockets  containing 
information  relating  to  this  rulemaking 
(Docket  Nos.  A-96-56,  A-97^3,  and 
A-98-12)  are  available  for  public 
inspection  at  the  Office  of  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  U.S.  Enviroiunental 
Protection  Agency,  401  M  St.,  SW, 
Room  M-1500,  Washington,  DC  20460, 
telephone  (202)  260-7548,  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying.  Docket  materials  may  be  sent 
by  electronic  mail  to  A-and-R- 
Docket@epa.gov.  Documents  related  to 
this  notice  are  available  on  EPA's 
website  at  http://www.epa.gov/ttn/ 
oarpg/otagsip.html,  and  http:// 
www.epa.gov/ttn/rto/. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  today's 
technical  amendment  should  be 
addressed  to  Jan  King,  Office  of  Air 
Quality  Planning  and  Standards,  Air 
Quality  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5665;  e-mail:  king.jan@epa.gov.  Specific 
questions  on  the  revised  NOx  emissions 
budgets  should  be  directed  to  Gregory 
Stella,  Office  of  Air  Quality  Planning 
and  Standards,  Emissions  Monitoring 
and  Analysis  Division,  MD-14, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-3649;  e-mail: 
stella.greg@epa.gov.  Specific  questions 
on  the  electric  generating  unit  (ECU) 
sector  should  be  directed  to  Kevin 


Culligan,  Office  of  Atmospheric 
Programs,  Clean  Air  Markets  Division, 
401  M  Street  SW,  6204J,  Washington, 
D.C.,  20460,  telephone  (202)  564-9172; 
e-mail;  culligan.kevin@epa.gov. 
SUPPLEMENTARY  INFORMATION:  By  notice 
dated  October  27,  1998,  EPA  published 
the  final  NOx  SIP  call.  The  final  NOx 
SIP  call  provided  the  opportunity  for 
conunents  on  2007  baseline  sub- 
inventory  revisions.  If  data  submitted  by 
commenters  were  determined  to  be 
technically  justified,  the  State  baseline 
inventory  and  budgets  for  the  NOx  SIP 
call  would  be  revised  to  include  the 
new  data.  In  response  to  the  comments 
received  diu-ing  this  comment  period, 
revised  baseline  inventories  and  budgets 
were  published  in  the  May  14,  1999 
technical  amendment  (64  FR  26298). 

The  EPA  is  proceeding  to  final  action 
now  on  a  second  technical  aitiendment 
based  on  further  comments  received 
from  the  public  in  response  to  the  SIP 
call  and  the  request  for  comments  on 
inventory  revisions  as  well  as  the  May 
14,  1999  technical  amendment.  The 
final  NOx  SIP  call  required  that  the  SIPs 
be  submitted  by  September  30, 1999  and 
the  controls  be  implemented  by  May  1, 
2003.  On  May  25,  1999,  the  courts 
granted  a  stay  on  the  SIP  submittal  date 
of  September  30, 1999.  However,  we  are 
moving  forward  with  these  corrections 
because  some  States  are  voluntarily 
submitting  SIPs  as  soon  as  they  can 
incorporate  the  new  emissions 
inventory  and  statewide  budget 
numbers.  Also,  today's  changes  are 
necessary  to  make  the  NOx  SIP  Call 
inventory  consistent  with  the  inventory 
adopted  when  EPA  granted  Section  126 
petitions  on  December  17, 1999.  The 
NOx  SIP  Call  and  the  Section  126 
petitions  are  to  be  based  on  the  same 
inventory.  To  the  extent  relevant,  the 
corrections  contained  in  today's  action 
have  already  been  incorporated  in  the 
section  126  inventory. 

To  the  extent  the  Administrative 
Procedure  Act  might  require  publication 
of  an  additional  notice  of  proposed 
rulemaking  for  this  action,  EPA  finds 
good  cause  to  dispense  with  such  a 
proposal.  The  EPA  finds  it  would  be 
contrary  to  the  public  interest,  because 
a  number  of  States  are  proceeding  with 
revisions  to  their  SIPs  that  are 
dependent  upon  finalization  of  these 
inventories.  Any  delay  in  finalizing 
these  inventories  would  require  States 
to  delay  submitting  their  SIP  revisions 
and  therefore  could  delay  emissions 
reductions  that  would  be  realized  as  a 
result  of  these  SIP  revisions. 
Furthermore,  EPA  has  already  provided 
a  sufficient  opportunity  for  public 
comment  on  the  inventory  issues  (5 
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U.S.C.  553(b)(B))  through  the  prior 
comment  period  on  the  SIP  call  and  the 
first  technical  amendment. 

I.  Ckaages  to  die  Inventmy 

Subsequent  to  the  publication  of  the 
May  14, 1999  technical  amendment 
revising  the  emission  budgets  for  the 
NOx  SIP  call,  a  number  of  conunenters 
raised  concerns  about  EPA's 
interpretation  of  their  comments.  In 
addition,  new  information  was  also 
submitted  by  commenters  after  May  14, 
1999.  Fiulher,  EPA  conducted  a 
thorough  review  of  all  the  comm«Jts 
received  regarding  the  May  14  technical 
amendment.  This  was  done  in  an 
attempt  to  identify  other  mistakes  made 
in  incorporating  the  revision  requests. 
The  Agency  modified  the  base 
inventories  and  budget  calculations  in 
areas  where  these  reviews  imcovered 
incorporation  errors  or  where  new  data 
was  found  to  be  technically  valid. 

As  part  of  the  above  review,  EPA 
became  aware  of  an  error  comnnm  to 
many  stationary  reciprocating  internal 
ctwabustion  (IC)  engines  in  several 
States.  The  error  generally  occurred 
because  the  pyermits  issued  to  the 
soiu-ces  used  only  one  point  and  stack 
identification  number  for  each  of  several 
engines  located  at  one  site;  i.e., 
individual  engines  at  one  site  that  were 
permitted  together  received  the  same 
identification  number.  Then,  in 
calculating  the  total  emissions  from  that 
soiuce,  the  inventory  resulted  in 
identifying  the  source  incorrectly  as  a 
large  source  instead  of  several  small 
sources  with  separate  emission  points. 

In  some  cases,  this  common  error  was 
noted  by  individual  companies  during 
the  original  comment  period  for  the 
NOx  SIP  call.  In  the  process  of  making 
the  corrections  described  above,  EPA 
also  made  minor  corrections  to  the  IC 
engine  inventory  based  on  further 
discussions  with  the  industry  and 
where  concurrence  of  the  relevant  State 
agency  was  obtained. 

In  addition,  on  August  9,  1999,  (64  FR 
43124)  EPA  issued  a  Notice  of  Data 
Availability  seeking  comment  on  heat 
input  and  electrical  output  data  that 
could  be  used  to  allocate  NOx 
allowances  under  a  Federal  NOx  Budget 
Trading  Program.  EPA  received  a 
number  of  comments  on  that  Notice  that 
have  also  lead  to  review  of  earlier 
comments  submitted  by  those 
commenters.  In  some  cases  this  review 
has  led  to  changes  in  the  electricity 
generating  unit  (ECU)  and  non- 
electricity  generating  unit  (non-EGU) 
portions  of  the  budget. 


n.  Changes  to  Statewide  Sub-Inventory 
Sector  NOx  Emissions  Budgets 

Changes  to  the  Statewide  NOx 
emissions  budgets  made  in  this 
technical  amendment  are  mainly  in 
response  to  the  comments  submitted 
during  prior  comment  periods  for  the 
NOx  SIP  call  and  the  May  14. 1999 
technical  amendment.  Each  of  the  sub- 
inventory  sectors  of  electricity 
generating  imit  (ECU),  non-electricity 
g^ierating  unit(no«-EGU)  point,  area, 
nonroad  mdMle,  and  hi^way  mobile 
wwe  commented  on  and  affected  to 
some  extent  by  this  EPA  action.  The 
changes  made  in  each  sub-inventory 
sector  are  further  described  below.  The 
total  emissions  budget  for  all  of  the  sub- 
inveetory  sectors  decreased  less  than  1 
percent  from  the  May  14, 1999  techaical 
amendment  to  this  action. 

As  a  result  of  these  revisions,  EPA 
anticipates  that  full  implementation  of 
the  NOx  SIP  call  will  reduce  total  NOx 
emissions  by  1.111  million  tons  in  the 
2067  ozone  season.  This  is  a  slight 
decrease  from  the  1.157  million  tons  in 
total  NOx  reductions  identified  in  the 
final  NOx  SIP  call.  The  total  overall 
percent  reduction  decreased  slightly 
from  28  percent  to  25  percent  as  a  result 
of  the  smaller  amount  of  emissions 
reductions  and  an  increase  in  the 
emissions  inventory  baseline.  Even 
though  there  was  a  slight  increase  in  the 
overall  NOx  emissions  inventory,  EPA 
expects  that  the  impact  on  air  quality 
benefits  and  cost  effectiveness  would  be 
small  because  the  emissions  changes  are 
minor. 

The  ECU  source  budgets  increased  by 
less  than  1  percent  from  the  final  SIP 
call.  A  number  of  ECU  point  source 
units  were  reclassified  to  the  non-EGU 
source  sector  and  some  non-EGU 
sources  were  reclassified  to  the  EGU 
source  sector.  Further,  in  response  to 
comments,  the  EGU  budget  aiso  adds 
previously  unidentified  EGUs.  Overall, 
the  emissions  reductions  from  this 
sector  are  similar  to  the  emissions 
reductions  of  the  final  NOx  SIP  call. 

On  September  15,  1999,  EPA  took  a 
direct  final  rulemaking  (64  FR  49987) 
action  modifying  the  EGU  portions  of 
the  budget  for  the  States  of  Connecticut, 
Massachusetts  and  Rhode  Island.  On 
November  1,  1999,  after  receiving 
adverse  comment,  EPA  withdrew  that 
final  action  (64  FR  58792). 

Therefore,  today's  action  does  not 
include  the  modifications  to  the  budgets 
for  those  three  States  that  were  finalized 
on  September  15,  1999.  EPA  is 
reviewing  the  comments  received  on 
that  action  and  intends  to  address  them 
in  a  future  rulemaking  action.  As 
explained  in  the  September  15,  1999 


action,  such  an  action  would  be  a 
redistribution  of  the  budget  among  the 
three  States  and  would  have  no  affect  on 
the  budget  or  compliance  supplement 
pool  for  any  other  states. 

The  non-EGU  source  budgets 
increased  by  13  percent  from  the  final 
NOx  SIP  call  for  several  reasons.  First, 
many  soiuxes  were  reclassified  from 
large  non-EGUs  to  small  non-EGUs, 
thereby  removing  them  from  the 
category  of  non-EGU  sources  requiring 
budget  level  controls  (i.e.,  30  percent 
reduction  from  large  cement  kilns,  60 
percent  reduction  from  large  industrial 
boilers  and  large  gas  turbines,  and  90 
percMit  reduction  from  large  K) 
engines).  Second,  some  non-EGU  units 
for  which  EPA  assumed  controls  were 
reclassified  to  categories  for  which 
controls  were  not  assximed;  this 
reclassification  results  in  excluding 
them  from  budget  level  controls  (e.g., 
large  industrial  boil»  reclassified  as  a 
glass  manufacturer).  Many  State  and 
local  agencies  submitted  revised  ncm- 
EGU  point  soiut:e  inventories  which 
replaced  their  final  NOx  SIP  call 
inventory  for  ncm-EGUs.  A  number  of 
non-EGU  point  source  units  were 
reclassified  to  the  EGU  source  sector 
and  a  number  of  EGU  sources  were 
reclassified  to  the  ncm-EGU  source 
sector.  The  result  of  all  of  these 
reclassifications  is  that  fewer  non-EGUs 
would  be  subject  to  EPA's  assumed 
control  strategy.  Finally,  corrections  to 
the  growth  rates  of  many  non-EGU 
sources  were  made  to  reflect  the  growth 
misapplied  in  the  May  14, 1999  version 
of  the  budget.  Because  the  2007  base 
budget  increased,  but  the  total  number 
of  units  that  would  be  subject  to 
controls  under  EPA's  assiuned  control 
strategy  decreased,  these  changes  lower 
the  amount  of  emissions  expected  to  be 
reduced  by  the  NOx  SIP  call  by  44.072 
tons. 

Changes  in  the  stationary  area  source 
budgets  resulted  in  an  increase  of  10 
percent  from  the  final  NOx  SIP  call  to 
that  portion  of  the  budget.  Some  State 
and  local  agencies  submitted  revised 
stationary  area  source  inventories  to 
replace  their  final  NOx  SIP  call 
inventory.  In  addition.  EPA  is  applying 
a  more  consistent  method  for 
calculating  ozone  season  emissions 
based  on  typical  ozone  season  daily 
emissions.  "To  retain  consistency  in 
State  ozone  season  estimation  methods. 
EPA  is  estimating  seasonal  emissions 
budgets  by  multiplying  the  typical 
ozone  season  day  emission  value  by  the 
number  of  days  (153)  in  the  ozone 
season.  Since  EPA  does  not  apply  any 
controls  to  this  source  sector  in 
calculating  the  reductions  for  the  final 
NOx  SIP  call,  there  is  no  expected  effect 
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on  the  overall  redi  iction  due  to  these 
changes. 

Changes  in  the  i  lonroad  mobile  source 
budget  resulted  in  an  overall  increase  of 
15  percent  to  the  iionroad  mobile  source 
budget  from  the  m  inroad  source  budget 
in  the  final  NOx  S  P  call.  The  EPA 
applied  the  same  ( izone  season 
estimation  methoc  s  change  described 
above  for  stationai  y  area  sources  to  the 
nonroad  mobile  sc  urce  budget.  Several 
State  and  local  ag«  ncies  provided 
emissions  growth  md  control  data  for 
use  in  estimating  I  he  nonroad  sector  of 
the  budgets.  Since  EPA  did  not  apply 
any  controls  to  thi  3  source  sector  in 
calculating  the  rec  uctions  for  the  final 
NOx  SIP  call,  ther;  is  no  expected  affect 
on  the  overall  redi  iction  due  to  these 
changes. 

Changes  in  the  1  ighway  mobile 
source  sector  resu!  ted  in  a  10  percent 
increase  to  the  hig  iway  mobile  source 
budget  from  the  fital  NOx  SIP  call 
budget.  Difference  >  in  the  highway 


sector  of  the  State 


Bmissions  budgets  are 


in  response  to  Stal  e  and  local  agency 
comments  on  vehi  cle  miles  traveled 
(VMT),  VMT  growth,  vehicle  mix 
throughout  the  State,  State-to-county 
level  VMT  allocati  ons.  speed  changes  by 
vehicle  and  roadw  ay  type,  and 
inspection  and  ma  intenance  program 

1  as  EPA's  inclusion 
of  excess  NOx  emi  ssions  from  the  use  of 
"defeat  devices"  oa  highway  heavy- 
duty  diesel  engines.  This  latter  effect  is 
discussed  more  fu  ly  in  the  following 
section.  Since  EP/  did  not  apply  any 
controls  to  this  soi  irce  sector  in 
calculating  the  rec  uctions  for  the  final 
NOx  SIP  call,  then  s  is  no  expected  effect 
on  the  overall  redijction  due  to  these 
changes. 


1  as 


supph  iment 


Neither  overall 
supplement  pool, 
for  distributing  th< 
supplement  pool 
of  this  rulemaking 
final  SIP  Call,  EPA 
compliance 
State's  share  of  the 
reductions  require  d 
inventory  revision ; 
final  rule  resulted 
State's  share  of  the 
reductions  require  d 
there  is  a 

State's  compliance 
Conversely,  if  any 
revisions  resulted 
State's  share  of  the 
reductions  require  d 
would  receive  a 
200,000  ton  comp 
pool. 


!  ize  of  the  compliance 
lor  the  methodology 
compliance 

changed  as  a  result 
Consistent  with  the 
has  distributed  the 

pool  based  on  a 
overall  emissions 
.  Therefore,  if  the 
contained  in  this 
in  a  decrease  in  any 
overall  emission 
by  the  SIP  call,  then 
iding  decrease  in  that 
supplement  pool, 
of  the  inventory 
n  an  increase  in  a 
overall  emissions 
then  the  State 
r  share  of  the 
iance  supplement 


la  "ge 


HI.  Heavy-Duty  Diesel  Emission 
Estimates 

The  final  NOx  budget  niunbers  EPA  is 
presenting  today,  include  corrected 
estimates  for  the  effects  of  excess  NOx 
emissions  from  highway  heavy-duty 
diesel  engines  with  "defeat  devices." 
These  diesel  engines  use  computer 
software  that  cause  the  effectiveness  of 
the  engines'  emission  control  systems  to 
be  reduced.  In  essence,  the  computer 
software  alters  the  fuel  injection  timing 
when  the  engine  operates  in  certain 
modes  (such  as  highway  driving), 
causing  the  engine  to  emit  higher  levels 
of  NOx  than  indicated  by  their 
certification  standards  or  by  EPA's 
existing  emission  models.  "The  EPA 
believes  that  the  emissions  impact  of 
defeat  devices  peaked  in  the  late  1990s 
and  subsequently  will  decline  rapidly  as 
newer  engines  replace  defeat  device- 
equipped  engines  and  as  manufactiuers 
undertake  the  mitigation  commitments 
required  under  the  consent  decrees 
reached  with  the  manufacturers  of 
highway  heavy-duty  diesel  engines 
equipped  with  defeat  devices. 

As  of  July  1,  1999,  these  consent 
decrees  have  become  fined.  The  consent 
decrees  commit  the  manufacturers  to 
reduce  emissions  from  their  engines  and 
cease  equipping  them  with  defeat 
devices  according  to  an  agreed-upon 
schedule,  and  to  take  steps  to  mitigate 
the  emissions  effects  of  existing  engines 
equipped  with  defeat  devices.  These 
mitigation  commitments  include  the 
early  introduction  of  heavy-duty  diesel 
engines  that  will  meet  the  more 
stringent  NOx  standards  scheduled  to 
take  effect  in  2004,  rebuilding  existing 
diesel  engines  to  meet  more  stringent 
standards,  and  accelerating  the 
introduction  of  lower-emitting  nonroad 
diesel  engines.  Additional  information 
regarding  the  defeat  device  consent 
decrees  can  be  found  in  "Notices  of 
Filing  of  Consent  Decree  luider  the 
Clean  Air  Act"  (63  FR  59330-59334, 
November  3,  1998).  Additional 
information  about  defeat  devices  and 
their  emissions  effects  can  be  obtained 
from  the  U.S.  EPA's  Office  of  Mobile 
Sources  by  contacting  the  Engine 
Compliance  Programs  Group  at  (202) 
564-9240  and  requesting  document 
VPCD-98-13  (HD  Engine),  dated 
October  15, 1998. 

In  the  May  14. 1999  technical 
amendment,  EPA  presented  updated 
estimates  of  NOx  emissions  from  heavy- 
duty  diesel  engines  that  included  the 
added  emissions  due  to  defeat  devices 
and  also  accounted  for  the  early 
introduction  of  engines  that  meet  the 
2004  highway  heavy-duty  diesel  engine 
standards,  as  specified  by  the  proposed 


consent  decrees  reached  with  the 
manufacturers  of  diesel  engines 
equipped  with  these  devices.  Since  the 
consent  decrees  became  final,  we  have 
improved  oui  estimates  of  the  impact  of 
defeat  devices  and  the  mitigation 
measures  contained  in  the  consent 
decrees.  These  improved  estimates 
reflect  the  rebuild  provisions  of  the 
consent  decrees  and  more  acciirately 
account  for  the  effects  of  defeat  devices 
and  the  early  introduction  of  engines 
meeting  the  2004  standards.  The  final 
baseline  NOx  emission  projections  and 
NOx  budgets  presented  in  this  notice 
include  these  improved  estimates. 

The  EPA  is  includiqg  revised 
estimates  of  the  effects  of  defeat  devices 
in  this  technical  amendment  even 
though  they  were  not  available  at  the 
time  of  our  proposal,  for  the  final  NOx 
SIP  call,  or  for  the  May  14,  1999 
technical  amendment  (note  that  as 
explained  above,  the  May  14,  1999 
technical  amendment  did  include  the 
best  estimates  that  EPA  had  at  that  time 
of  the  effect  of  the  defeat  devices).  The 
EPA  finds  good  cause  to  use  this 
information  without  prior  proposal. 
Conunent  would  be  unnecessary,  since 
EPA  will  be  including  the  effects  of  the 
defeat  devices  in  both  the  calculation  of 
the  baseline  inventories  and  the 
establishment  of  the  SIP  call  budgets. 
Because  the  effects  of  the  defeat  devices 
will  be  included  in  both  the  baseline 
and  the  emission  levels  that  must  be 
achieved,  inclusion  of  the  effects  will 
not  alter  the  obligations  that  the  affected 
States  must  meet  to  comply  with  the  SIP 
call.  The  result  of  this  change  does  not 
alter  the  tons  of  NOx  reductions  that  the 
States  must  achieve,  nor  does  it  change 
the  type  of  controls  States  are  expected 
to  select  to  reduce  NOx  emissions.  This 
change  will  more  accurately  reflect 
EPA's  ciurent  understanding  of 
emissions  from  highway  mobile  sources 
and  the  provisions  of  the  final  consent 
decrees.  Therefore,  EPA  finds  good 
cause  to  include  these  effects  in  this 
final  action. 

As  described  above,  including  the 
emissions  due  to  defeat  devices  in  the 
statewide  NOx  emissions  budgets  will 
not,  by  itself,  alter  the  emissions 
reductions  that  will  result  from  the  final 
NOx  SIP  call,  because  the  change  in 
baseline  and  budget  amounts  is 
identical.  The  change  in  NOx  budgets 
varies  from  State  to  State  but  averages 
approximately  3.5  percent  across  the 
entire  37-State  Ozone  Transport 
Assessment  Group  (OTAG)  domain, 
which  EPA  believes  approximates  the 
increase  in  the  States  covered  by  the 
final  NOx  SIP  call.  The  EPA  does  not 
believe  this  change  is  sufficiently  large 
to  alter  the  conclusions  regarding 
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significant  contribution  or  estimates  of 
the  overall  benefits  of  the  rule,  although 
it  may  alter  the  projected  benefits  of  the 
rule  in  specific  locations. 


rv.  Revised  Statewide  NOx  Emissions 
Budgets 

The  final  percent  reductions  from  the 
final  October  1999  base  year  inventory 
to  the  final  February  18,  2000  budget  for 
each  sub-inventory  sector  are  shown  in 
Tables  1-5.  The  February  18,  2000  final 


statewide  emissions  budgets  are  shown 
in  Table  6.  Table  7  shows  the  percent 
change  between  the  statewide  NOx 
emissions  budgets  promulgated  on  May 
14,  1999  and  the  revised  final  statewide 
NOx  emissions  budgets  of  February  18. 
2000.  Table  8  shows  each  State's  final 
compliance  supplement  pool. 


Table  1  .—Final  NOx  Budget  Components  and  Percent  Reduction  for  Electricity  Generating  Units 

[Tons/season] 


State 


Alabama 

Connecticut  

Delaware 

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  

Michigan 

Missouri 

New  Jersey  

New  York  

North  Carolina 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina  

Tennessee  

Virginia 

West  Virginia 

Wisconsin 

Total  


February  18, 

2000— final 

base 


February  18, 

2000— final 

budget 


Percent 
reduction 


76,926 

5,636 

5.838 

3 

86.455 

119,311 

136,773 

107,829 

32,603 

16,479 

86,600 

82,097 

18,352 

39,199 

84,815 

163,132 

123,102 

1,082 

36,299 

70,908 

40.884 

115,490 

51,962 


1,501,775 


29,022 
2.652 
5,250 
207 
30,402 
32,372 
47.731 
36.503 
14,656 
15,146 
32,228 
24,216 
10,250 
31.036 
31,821 
48,990 
47,469 
997 
16,772 
25,814 
17,187 
26,859 
17,381 


544,961 


62 
53 
10 
n/a 
65 
73 
65 
66 
55 

8 
63 
71 
44 
21 
62 
70 
61 

8 
54 
64 
58 
77 
67 


64 


Table  2.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Non-Electricity  Generating  Point 

Sources 

[Tons/season] 


State 


Alabama ♦■ 

Connecticut  

Delaware  

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  

Michigan 

Missouri 

New  Jersey 

New  York 

North  Carolina 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina  

Tennessee  

Virginia  ." 


February  18. 

2000— final 

base 


60.465 
5.397 
2,821 
300 
37,245 
70,948 
69,011 
29,486 
16.216 
11.210 
68.801 
25,964 
15,975 
32.678 
33.114 
50.001 
82,107 
1.635 
37,960 
53,262 
42,108 


February  18. 

2000— final 

budget 


Percent 
reduction 


43,415 
5.216 
2.473 
282 
29.716 
59.577 
47,363 
25.669 
12,585 
10,298 
60,055 
21,602 
15,464 
25,477 
26,434 
40.194 
70,132 
1,635 
27.787 
39,636 
35,216 


28 

3 
12 

6 
20 
16 
31 
13 
22 

8 
13 
17 

3 
22 
20 
20 
15 

0 
27 
26 
16 
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Table  2.— Fiiial  NOx  Budget  Components  and  Percent  Reduction  for  Non-Electricity  Generating  Point 

Sources— Continued 

[Tons/season] 


State 


February  18, 

2000— final 

base 


February  18, 

2000— final 

budget 


Percent 
reduction 


West  Virginia 
Wisconsin 


24,473 
23,734 


20,238 
19.853 


Total 


794,91 1 


640.317 


17 
16 


19 


Table  3.— Final  NOx  Budget  Components  for  Stationary  Area  Sources 

[Tons/season] 


State 


February  18, 

2000— final 

base 


Febmary  18, 

2000— final 

budget 


Percent 
reduction 


Alabama 

Connecticut 

Delaware  

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  ... 

Michigan 

Missouri 

New  Jersey  

New  York  

North  Carolina  .... 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina  ... 

Tennessee  

Virginia  

West  Virginia 

Wisconsin 


28.762 

4.821 

1.129 

830 

13,212 

9,369 
29,070 
31,807 

4,448 
11.048 
31.721 

7.341 
12.431 
17.423 
11.067 
21,860 
17,842 
448 

9,415 
13.333 
27,738 

5.459 
11.253 


28.762 

4.821 

1,129 

830 

13,212 

9,369 
29,070 
31 ,807 

4,448 
11.048 
31.721 

7,341 
12.431 
17,423 
11,067 
21,860 
17,842 
448 

9.415 
13.333 
27,738 

5.459 
1 1 ,253 


Total 


321,827 


321,827 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Table  4.— Final  NOx  Budget  Components  for  Nonroad  Mobile  Sources 

[Tons/season] 


State 


February  18, 

2000— final 

base 


February  18, 

200(>-final 

budget 


Percent 
reduction 


Alabama 

Connecticut  

Delaware  

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  

Michigan  

Missouri 

New  Jersey  

New  York  

North  Carolina 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina  

Tennessee  

Virginia  


20,146 
10,736 
5,651 
3.135 
26.467 
56,724 
26.494 
15.025 
20.026 
20,166 
26,935 
20,829 
23.565 
42.091 
22.005 
43,380 
30,571 
2,455 
14,637 
52,920 
27,859 


20,146 
10.736 
5,651 
3,135 
26,467 
56,724 
26,494 
15,025 
20,026 
20,166 
26,935 
20,829 
23,565 
42,091 
22,005 
43,380 
30,571 
2,455 
14,637 
52,920 
27.859 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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Table  4.— Final  NOx  Budget  Components  for  Nonroad  Mobile  Sources— Continued 

[Tons/season] 


State 


West  Virginia 
Wisconsin 


Total 


February  18. 

2000— final 

base 


February  18, 

2000— final 

budget 


Percent 
reduction 


10.433 
17,965  I 


540,215 


10,433 
17.965 


540.215 


Table  5.— Final  NOx  Budget  Components  for  Highway  Mobile  Sources 

[Tons/season] 


State 


Alabama 

Connecticut  

Delaware  

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  

Michigan 

Missouri 

New  Jersey 

New  York  

North  Carolina 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina  

Tennessee  

Virginia  

West  Virginia 

Wisconsin 

Total  


February  18, 

2000— final 

base 


February  18, 

200O— final 

budget 


Percent 
reduction 


51.274 

51,274  1 

0 

19,424 

19,424 

0 

8,358 

8,358 

0 

2,204 

2,204 

0 

88,775 

88,775 

0 

112,518 

112,518 

0 

79,307 

79,307 

0 

53,268 

53,268 

0 

30,183 

30.183 

0 

28,190 

28,190 

0 

78,763 

78,763 

0 

51,615 

51,615 

0 

35,166 

35,166 

0 

24,2611 

124,261 

0 

73.695 

73,695 

0 

94.850 

94,850 

0 

91 ,578 

91 ,578 

0 

3,843 

3,843 

0 

54,494 

54,494 

0 

66,342 

66,342 

0 

72,195 

72,195 

0 

20.844 

20,844 

0 

69,319 

69.319 

0 

1,310,466 


Table  6.— February  18,  2000  Final  Statewide  NOx  Budgets  and  Percent  Reduction 

[Tons/season] 


State 


Alabama  

Connecticut  

Delaware 

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  , 

Massachusetts  

Michigan 

Missouri 

New  Jersey  

New  York  

North  Carolina 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina  

Tennessee  

Virginia  

West  Virginia 

Wisconsin 

Total  


February  18, 

2000— final 

base 


February  18, 

2000— final 

budget 


Tons  reduced 


Percent 
reduction 


237,573 

46,015 

23,798 

6,471 

252,154 

368,870 

340,654 

237,415 

103,476 

87,092 

292,820 

187.845 

105,489 

255,653 

224,697 

373,223 

345,201 

9,463 

152,805 

256,765 

210,784 

176,699 

174,234 


4,469,196 


172.619 

42,849 

22.861 

6,658 

188,572 

270,560 

229,965 

162,272 

81 ,898 

84,848 

229,702 

125,603 

96,876 

240,288 

165,022 

249,274 

257,592 

9,378 

123,105 

198,045 

180,195 

83,833 

135,771 


3,357,786 


64,954 

3,166 

937 

-187 

63,582 
98,310 

110,689 
75,143 
21,578 
2,244 
63,118 
62.242 
8,613 
15,365 
59,675 

123,949 

87,609 

85 

•29,700 
58,720 
30,589 
92,866 
38,463 


1,111,410 


27 

7 

4 

-3 

25 

27 

32 

32 

21 

3 

22 

33 

8 

6 

27 

33 

25 

1 

19 

23 

15 

53 

22 

25 


11228 


Fideral  Register / Vol.  65,  No.  42 /Thursday,  March  2,  2000 /Rules  and  Regulations 


Table 


7.— Percent  Changes  Between  May  14,  1999  Budgets  and  February  18,  2000  Budgets 

[Tons/season] 


State 


5/14/99— total 
2007  budget 


2/18/00— total 
2007  budget 


Percent 
change 


Alabama  

Connecticut  

Delaware 

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  ... 

Michigan 

Missouri 

New  Jersey  

New  York  

North  Carolina  .... 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina  ... 

Tennessee  

Virginia  

West  Virginia 

Wisconsin 


172,037 

43,081 

22,789 

6,672 

189,634 

274,799 

238,970 

155,619 

81 ,625 

85,296 

224,582 

128,146 

100.133 

240,123 

168,373 

250,930 

257,441 

9,810 

124,211 

197,664 

185,027 

91,216 

136,172 


172,619 

42,849 

22,861 

6,658 

188,572 

270,560 

229,965 

162,272 

81 ,898 

84,848 

229,702 

125,603 

96,876 

240,288 

165,022 

249,274 

257.592 

9,378 

123,105 

198,045 

180,195 

83,833 

135,771 


0 
-1 

0 

0 
-1 
-2 
-4 

4 

0 
-1 

2 
-2 
-3 

0 
-2 
-1 

0 
-4 
-1 

0 
-3 
-8 

0 


Total 


3,384,350 


3,357,786 


-1 


Table  8.— State  Compliance  Supplement  Pool 

[Tons] 


State 


February  18, 

2000— final 

base 


February  18, 

2000— final 

budget 


Tonnage 
reduction 


Compliance 

supplement 

pool 


Alabama 

Connecticut  

Delaware  

Disthct  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  

Michigan  

Missouri  

New  Jersey  

New  York  

North  Carolina 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina  

Tennessee  

Virginia  

West  Virginia 

Wisconsin 


237,573 

46,015 

23,798 

6,471 

252,154 

368,870 

340,654 

237,415 

103,476 

87,092 

292,820 

187,845 

105,489 

255,653 

224,697 

373,223 

345,201 

9,463 

152,805 

256,765 

210,784 

176,699 

174,234 


172,619 

42,849 

22,861 

6,658 

188,572 

270,560 

229,965 

162,272 

81 ,898 

84,848 

229,702 

125,603 

96,876 

240,288 

165,022 

249,274 

257,592 

9,378 

123,105 

198,045 

180,195 

83,833 

135,771 


64,954 

3,166 
937 

(187) 
63,582 
98,310 
110,689 
75,143 
21,578 

2,244 
63,118 
62,242 

8,613 
15,365 
59,675 
123,949 
87,609 
85 
29,700 
58,720 
30,589 
92,866 
38,463 


11,687 

569 

168 

0 

11,440 

17,688 

19,915 

13,520 

3,882 

404 

1 1 ,356 

11,199 

1,550 

2,764 

10,737 

22,301 

15,763 

15 

5,344 

10,565 

5,504 

16,709 

6,920 


Total 


4,469,196 


3,357,786 


1,111,410 


200,000 


V.  Administrativi 

A.  Congressional 


Requirements 

Review  Act 


The  Congressi 
U.S.C.  804  et  seq 
Business  Regu 
Fairness  Act  of 


opal  Review  Act,  5 
as  added  by  the  Small 
lat(  iry  Enforcement 
1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 


other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  U.S.  prior  to  publication 
of  the  rule  in  the  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


Federal  Register / Vol.  65,  No.  42 / Thursday.  March  2.  2000 /Rules  and  Regulations 11229 


B.  Executive  Order  12866:  Regulatory 
Impact  Analysis 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4,  1993),  this  technical 
amendment  is  not  a  "significant 
regulatory  action"  and  is  therefore  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  because 
this  action  simply  revises  the  emissions 
budget  numbers  of  the  NOx  SIP  call 
final  rule.  The  final  NOx  SIP  call  was 
submitted  to  OMB  for  review.  The  EPA 
prepared  a  regulatory  impact  analysis 
(RIA)  for  the  final  NOx  SIP  call  titled 
"Regulatory  Impact  Analysis  for  the 
NOx  SIP  Call,  FIP,  and  Section  126 
Petitions."  The  RIA  and  any  written 
comments  from  OMB  to  EPA  and  any 
written  EPA  responses  to  those 
comments  are  included  in  the  docket. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  Docket 
Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble. 
This  technical  amendment  does  not 
create  any  additional  impacts  beyond 
what  was  promulgated  in  the  final  NOx 
SIP  call,  therefore,  no  additional  RIA  is 
needed. 

C.  Unfunded  Mandates  Reform  Act 

This  technical  amendment  also  does 
not  impose  any  additional  enforceable 
duty,  contain  any  unfunded  mandate,  or 
impose  any  significant  or  unique  impact 
on  small  governments  as  described  in 
the  Unfunded  Mandates  Reform  Act  of 
1995  (UMRA)  (Public  Law  104-4).  The 
EPA  did  not  reach  a  final  conclusion  as 
to  the  applicability  of  the  requirements 
of  the  UMRA  to  the  final  NOx  SIP  call. 
The  EPA  prepared  a  statement  that 
would  be  required  by  UMRA  if  its 
statutory  provisions  applied  and  has 
consulted  with  governmental  entities  as 
would  be  required  by  UMRA.  Because 
today's  technical  amendment  does  not 
create  any  additional  mandates,  no 
further  UMRA  analysis  is  needed. 

D.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 


Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  vrill  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent,  as  specified  in 
Executive  Order  13132.  Today's  action 
does  not  impose  an  enforceable  duty  on 
these  entities.  This  action  corrects  the 
emissions  inventory  and  statewide 
budgets  for  the  NOx  SIP  call  and 
imposes  no  additional  burdens  beyond 
those  imposed  by  the  final  NOx  SIP  call. 
These  corrections  were  made  in 
response  to  comments  received  on  the 
NOx  SIP  call  and  the  May  14,  1999 
technical  correction.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

E.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
svunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 


representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  EPA 
stated  in  the  final  NOx  SIP  call  that 
Executive  Order  13084  did  not  apply 
because  the  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
govenunents  or  call  on  States  to  regulate 
NOx  sources  located  on  tribal  lands. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

F.  Executive  Order  12898: 
Envimnmental  Justice 

In  addition,  since  today's  action  is 
only  a  technical  amendment,  this  action 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  For  the 
final  NOx  SIP  call,  the  Agency 
conducted  a  general  analysis  of  the 
potential  changes  in  ozone  and 
particulate  matter  levels  that  may  be 
experienced  by  minority  and  low- 
income  populations  as  a  result  of  the 
requirements  of  the  nde.  These  findings 
are  presented  in  the  RIA. 

G.  Regulatory  Flexibility  Act  (UFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  in  the  Small  Business 
Administration's  (SBA)  regulations  at  13 
CFR  12.201:  (2)  a  small  governmental 
jiu-isdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  technical  amendment 
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within  the  meaning  of  section  307(b)(1). 
As  an  initial  matter,  through  this  rule, 
EPA  interprets  section  1 1 0  of  the  CAA 
in  a  way  that  could  affect  future  actions 
regulating  the  transport  of  pollutants.  In 
addition,  the  NOx  SIP  call  requires  22 
States  and  the  District  of  Columbia  to 
decrease  emissions  of  NOx.  The  NOx 
SIP  call  also  is  based  on  a  common  core 
of  factual  findings  and  analyses 
concerning  the  transport  of  ozone  and 
its  precursors  between  the  different 
States  subject  to  the  NOx  SIP  call. 
Finally,  EPA  has  established  uniform 
approvability  criteria  that  would  be 
applied  to  all  States  subject  to  the  NOx 
SIP  call.  For  these  reasons,  the 
Administrator  has  also  determined  that 
any  final  action  regarding  the  NOx  SIP 
call  is  of  nationwide  scope  and  effect  for 
purposes  of  section  307(b)(1).  Thus,  any 
petitions  for  review  of  final  actions 
regarding  the  NOx  SIP  call  must  be  filed 
in  the  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  within  60  days  from 
the  date  this  final  action  is  published  in 
the  Federal  Register. 

K.  Paperwork  Reduction  Act 

The  EPA  stated  in  the  final  NOx  SIP 
call  that  an  information  collection 
request  was  pending.  Today's  action 
imposes  no  additional  burdens  beyond 
those  imposed  by  the  final  NOx  SIP  call. 
Any  issues  relevant  to  satisfaction  of  the 
requirements  of  the  Paperwork 
Reduction  Act  will  be  resolved  during 
review  and  approval  of  the  pending 
information  collection  request  for  the 
NOx  SIP  call. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 
Transportation,  Volatile  organic 
compounds. 

Dated:  February  18,  2000. 
Carol  M.  Browner, 
Administrator. 

40  CFR  part  51  is  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7414,  7421, 
7470-7479,  7491,  7492,  7601,  and  7602. 


Subpart  G — Control  Strategy 
[Amended] 

2.  Section  51.121  is  amended  to  revise 
paragraphs  (e)(2),  (e)(3)(iii),  and  (g)(2)(ii) 
to  read  as  follows: 

§51.121     Findings  and  requirements  for 
submission  of  State  implementation  plan 
revisions  relating  to  emissions  of  oxides  of 
nitrogen. 

***** 

(e)  *   *   * 

(2)  The  State-by-State  amounts  of  the 
NOx  budget,  expressed  in  tons  per 
ozone  season,  are  as  follows: 


State 


Budget 


Alabama 

Connecticut 

Delaware 

District  of  Columbia 

Georgia  

Illinois 

Indiana  

Kentucky 

Maryland  

Massachusetts 

Michigan  

Missouri  

New  Jersey 

New  York  

North  Carolina  

Ohio  

Pennsylvania  

Rhode  Island  

South  Carolina 

Tennessee  

Virginia  

West  Virginia  

Wisconsin  

Total 


172,619 

42,849 

22,861 

6,658 

188,572 

270,560 

229.965 

162,272 

81 ,898 

84,848 

229,702 

125,603 

96,876 

240.288 

165,022 

249,274 

257,592 

9,378 

123,105 

198,045 

180,195 

83,833 

135,771 


3,357,786 


(3)  *    *   * 

(iii)  The  State-by-State  amounts  of  the 
compliance  supplement  pool  are  as 
follows: 


State 


Alabama 

Connecticut 

Delaware 

District  of  Columbia 

Georgia  

Illinois 

Indiana  

Kentucky  

Maryland  

Massachusetts 

Michigan  

Missouri  

New  Jersey 

New  York 

North  Carolina  

Ohio  

Pennsylvania  

Rhode  Island  

South  Carolina 

Tennessee  


Compliance 

supplement 

pool  (tons  of 

NOx) 


11,687 

569 

168 

0 

11,440 

17,688 

19,915 

13,520 

3,882 

404 

11,356 

11,199 

1,550 

2,764 

10,737 

22,301 

15,763 

15 

5,344 

10,565 
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State 


Virginia 

West  Virginia 


Compliance 

supplement 

pool  (tons  of 

NOx) 


State 


5.504 
16,709 


Wisconsin 
Total  . 


Compliance 

suppiiement 

pod  (tons  of 

NOx) 


(g)* 
(2)* 


(ii)  The  revised  NOx  emissions  sub- 
'  inventories  for  each  State,  expressed  in 


200  000    ^^^^  P^''  oz(>°B  season,  are  as  follows: 


State 

EGU 

Non-EGU 

Area 

Nonroad 

Highway 

Total 

Alabama                          

29,022 
2,652 
5,250 
207 
30.402 
32.372 
47,731 
36,503 
14,656 
15,146 
32,228 
24,216 
10,250 
31,036 
31,821 
48,990 
47,460 
997 
16.772 
25,814 
17,187 
26,859 
17,381 

43,415 
5,216 
2,473 
282 
29,716 
59,577 
47,363 
25,669 
12,585 
10,298 
60,055 
21,602 
15,464 
25,477 
26,434 
40,194 
70,132 
1,635 
27,787 
39,636 
35,216 
20,236 
19,853 

28.762 

4,821 

1,129 

830 

13,212 

9,369 
29,070 
31,807 

4,448 
11,046 
31,721 

7,341 
12,431 
17,423 
11,067 
21,860 
17,842 
448 

9,415 
13,333 
27,738 

5,459 
11,253 

20,146 
10.736 
5,651 
3,135 
26,467 
56,724 
26.494 
15.025 
20.026 
20,166 
26.935 
20,829 
23,565 
42,091 
22,005 
43,380 
30,571 
2,455 
14,637 
52,920 
27,859 
10.433 
17.965 

51.274 

19.424 

8.358 

2,204 

88,775 

112,518 
79,307 
53,268 
30,183 
28,190 
78,763 
51,615 
35,166 

124.261 
73.695 
94.850 
91,578 
3,843 
54,494 
66,342 
72,195 
20,844 
69.319 

172,619 

Cnrmecticijt 

42,849 

Delaware                

22,861 

District  of  Columbia                 

6,658 

('^wvnia                                           

188,572 

minois                        

270,560 

Ifxjiana 

229.965 

Kentuckv             

162,272 

MarvlATid                                         

81.898 

Ma^5wH^LIS6tlS                                   

84.848 

Michioan              

229,702 

lUli^fyMjri                                  

125,603 

N(*¥v  Jersav                   

96,876 

»iew  Yofk 

240,288 

North  Carolina                   

165,022 

Ohk)                        

249,274 

Ppnn^vh/ania                                   

257,592 

Rhode  Island                     

9,378 

South  Carolina              

123,105 

Tpnnessae                 

198,045 

X/irniniA 

180,195 

Wp^t  Viminia                                         

83.833 

Wisconsin 

135.771 

544,961 

640,317 

321,827 

540.215 

1.310,466 

3,357.786 

Note  to  paragraph  (g)(2)(H):  Totals  may  not  sum  due  to  rounding. 
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BHJJNO  CODE  6S6e-S0-p 


ENVIRONfiENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-6545-2] 

Delegation  of  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories;  State  of 
Arizona;  Arizona  Department  of 
Environmental  Quality;  Maricopa 
County;  Environmental  Services 
Department 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  delegate  the  authority  to 
implement  and  enforce  specific  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAPs)  to  the  Maricopa 
County  Environmental  Services 
Department  (MC)  in  Arizona.  The 
preamble  outlines  the  process  that  MC 
will  use  to  receive  delegation  of  any 
future  NESHAPs,  and  identifies  the 


NESHAP  categories  to  be  delegated  by 
today's  action.  EPA  has  reviewed  MC's 
request  for  delegation  and  has  found 
that  this  request  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
approval.  Thus,  EPA  is  hereby  granting 
MC  the  authority  to  implement  and 
enforce  the  imchanged  NESHAP 
categories  listed  in  this  rule.  This  action 
is  also  notifying  the  public  of  additional 
NESHAPs  that  were  delegated  to  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  on  November  10,  1999. 
DATES:  This  rule  is  effective  on  May  1, 
2000,  without  further  notice,  imless 
EPA  receives  relevant  adverse 
comments  by  April  3,  2000.  If  EPA 
receives  such  comment,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  request  for  delegation  and  other 
supporting  documentation  are  available 
for  public  inspection  (docket  number 
A-96-25)  at  the  following  location: 

U.S.  Environmental  Protection 
Agency,  Region  IX,  Rulemaking  Office 
(AIR-4).  Air  Division,  75  Hav^rthome 
Street.  San  Francisco.  California  94105- 
3901. 


FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  {AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  K,  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901,(415)  744-1200. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Delegation  of  NESHAPs 

Section  112(1)  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA),  authorizes 
EPA  to  delegate  to  state  or  local  air 
pollution  control  agencies  the  authority 
to  implement  and  enforce  the  standards 
set  out  in  40  CFR  Part  63,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories.  On 
November  26,  1993,  EPA  promulgated 
regulations,  codified  at  40  CFR  Part  63. 
Subpart  E  (hereinafter  referred  to  as 
"Subpart  E"),  establishing  procedures 
for  EPA's  approval  of  state  rules  or 
programs  under  section  112(1)  (see  58 
FR  62262). 

Any  request  for  approval  under  CAA 
section  112(1)  must  meet  the  approval 
criteria  in  112(1)(5)  and  40  CFR  Part  63, 
Subpart  E.  To  streamline  the  approval 
process  for  future  applications,  a  state  or 
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local  agency  may  feubmit  a  one-time 
demonstration  th<t  it  has  adequate 
authorities  and  re  iources  to  implement 
and  enforce  any  C  AA  section  112 
standards.  If  such  demonstration  is 
approved,  then  ths  state  or  local  agency 
would  no  longer  reed  to  resubmit  a 
demonstration  of  hese  same  authorities 
and  resources  for  svery  subsequent 
request  for  delega^on  of  CAA  section 
112  standeirds.  Hojwever,  EPA  maintains 
the  authority  to  w  thdraw  its  approval  if 
the  State  does  not  adequately 
implement  or  enfc  rce  an  approved  rule 
or  program. 

Coun  ty  Delegation  Request 


B.  Maricopa 

On  October  30 
the  Maricopa  Couhty 
Services  Departmc  nt 
for  accepting  dele]  ;ation 
standards  that  are 
Federal  standards 
61  FR  55910).  The 
reflects  an  adequa 
MC  of  general 
to  implement  and 
standards.  However 
for  an  individual 
occur  until  MC  obtains 
regulatory  authori 
enforce  that  parti 
EPA  approves  MC 
request  for  that  st^dard 

MC  informed 
obtain  the  regulatdry 


1996,  EPA  approved 
Environmental 
s  (MC's)  program 
of  section  112 
unchanged  from 
as  promulgated  (see 
approved  program 
e  demonstration  by 

and  authorities 
enforce  section  112 
,  formal  delegation 
^andard  does  not 
the  necessary 
y  to  implement  and 
ilar  standard,  and 
s  formal  delegation 


resc  urces 


necessary  to  acce 
112  standards  by  i 
112  standards  into 
regulation.  The 
mechanism  are  set 
Memorandum  of 
between  MC  and 
for  public  inspecti  y 
Region  IX  office  , 
On  February  1 , 
delegation  for 
112  standards 
incorporated  by 
Maricopa  County 
Regulations.  The 
being  delegated 
listed  in  the  table 


direct  final  action 
several  NESHAPs 


that  it  intends  to 
authority 
delegation  of  section 
incorporating  section 
local  codes  of 
details  of  this  delegation 
forth  in  a 
Agreement  (MOA) 
gPA,  and  are  available 

n  at  the  U.S.  EPA 
(crocket  No.  A-96-25). 
000,  MC  requested 
sevi-al  individual  section 
that  have  been 
re  erence  into  the 
i  lir  Pollution  Control 
s  andards  that  are 


byj  today's  action  are 
the  end  of  this  rule. 


it 


C.  ADEQ  delegatic  ns 

On  July  17,  1998 ,  EPA  published  a 
lelegating  to  ADEQ 
i  ind  approving 


ADEQ's  delegation  mechanism  for 
future  standards  (sse  63  FR  38478).  That 
action  explained  tie  procedure  for  EPA 
to  grant  delegation  5  to  ADEQ  by  letter, 
with  periodic  Fed(  ral  Register  listings  of 
standards  that  hav  ;  been  delegated.  On 
October  6,  1999,  A  DEQ  requested 
delegation  of  the  f(  llowing  NESHAPs 
contained  in  40  CF  R  Part  63: 

Subpart  S— NES  ^AP  from  the  Pulp 
and  Paper  Industry 


Subpart  LL— NESHAP  for  Primary 
Alimiinum  Reduction  Plants 

Subpart  EEE — NESHAP  for  Hazardous 
Waste  Combustors 
On  November  10,  1999,  EPA  granted 
delegation  to  ADEQ  for  these  NESHAPs. 
Today's  action  is  serving  to  notify  the 
public  of  the  November  10, 1999, 
delegation  and  to  codify  these 
delegations  into  the  Code  of  Federal 
Regulations. 

n.  EPA  Action 

A.  Delegation  to  Maricopa  County  for 
Specific  Standards 

After  reviewing  MC's  request  for 
delegation  of  various  NESHAPs,  EPA 
has  determined  that  this  request  meets 
all  the  requirements  necessary  to  qualify 
for  approval  under  CAA  section  112(1) 
and  40  CFR  63.91.  Accordingly,  MC  is 
granted  the  authority  to  implement  and 
enforce  the  requested  NESHAPs.  These 
delegations  will  be  effective  on  May  1 , 
2000.  A  table  of  the  NESHAP  categories 
that  will  be  delegated  to  MC  is  shown 
at  the  end  of  this  rule.  Although  MC 
will  have  primary  implementation  and 
enforcement  responsibility,  EPA  retains 
the  right,  pursuant  to  CAA  section 
112(1)(7).  to  enforce  any  applicable 
emission  standard  or  requirement  under 
CAA  section  112.  In  addition,  EPA  does 
not  delegate  any  authorities  that  require 
implementation  through  rulemaking  in 
the  Federal  Register,  or  where  Federal 
overview  is  the  only  way  to  ensure 
national  consistency  in  the  application 
of  the  standards  or  requirements  of  CAA 
section  112. 

After  a  state  or  local  agency  has  been 
delegated  the  authority  to  implement 
and  enforce  a  NESHAP,  the  delegated 
agency  becomes  the  primary  point  of 
contact  with  respect  to  that  NESHAP. 
Pursuant  to  40  CFR  sections 
63.9(a)(4)(ii)  and  63.10(a)(4)(ii),  EPA 
Region  IX  waives  the  requirement  that 
notifications  and  reports  for  delegated 
standards  be  submitted  to  EPA  as  well 
as  to  MC. 

In  its  February  1,  2000  request,  MC 
included  a  request  for  delegation  of  the 
regulations  implementing  CAA  section 
112(i)(5).  codified  at  40  CFR  Part  63, 
Subpart  D.  These  requirements  apply  to 
state  or  local  agencies  that  have  a  permit 
program  approved  under  title  V  of  the 
Act  (see  40  CFR  63.70).  MC  received 
final  interim  approval  of  its  title  V 
operating  permits  program  on  October 
30,  1996  (see  61  FR  55910).  State  or 
local  agencies  implementing  the 
requirements  under  Subpart  D  do  not 
need  approval  under  section  112(1). 
Therefore,  EPA  is  not  taking  action  to 
delegate  40  CFR  Part  63,  Subpart  D  to 
MC. 


MC  also  included  a  request  for 
delegation  of  the  regulations 
implementing  CAA  sections  112(g)  and 
112(j),  codified  at  40  CFR  Part  63, 
Subpart  B.  These  requirements  apply  to 
major  sources  only,  and  need  not  be 
delegated  under  the  section  112(1) 
approval  process.  When  promulgating 
the  regulations  implementing  section 
112(g),  EPA  stated  its  view  that  "the  Act 
directly  confers  on  the  permitting 
authority  the  obligation  to  implement 
section  112(g)  and  to  adopt  a  program 
which  conforms  to  the  requirements  of 
this  rule.  Therefore,  the  permitting 
authority  need  not  apply  for  approval 
under  section  112(1)  in  order  to  use  its 
owm  program  to  implement  section 
112(g)"  (see  61  FR  68397).  Similarly, 
when  promulgating  the  regulations 
implementing  section  112(j),  EPA  stated 
its  belief  that  "section  112(1}  approvals 
do  not  have  a  great  deal  of  overlap  with 
the  section  112(j)  provision,  because 
section  112(j)  is  designed  to  use  the  title 
V  permit  process  as  the  primary  vehicle 
for  establishing  requirements"  [see  59 
FR  26447).  Therefore,  state  or  local 
agencies  implementing  the  requirements 
under  sections  112(g)  and  112(j)  do  not 
need  approval  under  section  112(1).  As 
a  result,  EPA  is  not  taking  action  to 
delegate  40  CFR  Part  63,  Subpart  B  to 
MC. 

B.  Maricopa 's  delegation  mechanism  for 
future  standards 

Today's  document  serves  to  notify  the 
public  of  the  details  of  MC's  procedure 
for  receiving  delegation  of  futiu-e 
NESHAPs.  As  set  forth  in  the  MOA,  MC 
intends  to  incorporate  by  reference,  into 
local  codes  of  regulation,  each  newly 
promulgated  NESHAP  for  which  it 
intends  to  seek  delegation.  MC  will  then 
submit  a  letter  to  EPA  Region  IX,  along 
with  proof  of  regulatory  authority, 
requesting  delegation  for  each 
individual  NESHAP.  Region  IX  will 
respond  in  wrriting  that  delegation  is 
either  granted  or  denied.  If  a  request  is 
approved,  the  delegation  of  authorities 
will  be  considered  effective  upon  the 
date  of  the  response  letter  from  Region 
IX.  Periodically,  EPA  will  publish  in  the 
Federal  Register  a  listing  of  the 
standards  that  have  been  delegated. 
Although  EPA  reserves  its  right, 
pursuant  to  40  CFR  section  63.96,  to 
review  the  appropriateness  of  any  future 
delegation  request,  EPA  will  not 
institute  any  additional  comment 
periods  on  these  future  delegation 
actions.  Any  parties  interested  in 
commenting  on  this  procedure  for 
delegating  future  unchanged  NESHAPs 
should  do  so  at  this  time. 
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C.  Notice  of  Delegations  to  ADEQ 

Today's  document  serves  to  notify  the 
public  that  on  November  10, 1999,  EPA 
granted  delegation  to  ADEQ  for  the 
following  NESHAPs  contained  in  40 
CFR  Part  63: 

•  Subpart  S—NESHAP  from  the  Pulp 

and  Paper  Industry 

•  Subpart  LL—NESHAP  for  Primary 
Aluminum  Reduction  Plants 

•  Subpart  EEE—NESHAP  for 
Hazardous  Waste  Combustors 
Today's  action  will  codify  these 
delegations  into  the  Code  of  Federal 
Regulations. 

D.  Opportunity  for  Public  Comment 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
However,  in  the  Proposed  Rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  for  this 
action  should  relevant  adverse 
comments  be  filed.  This  action  will  be 
effective  May  1,  2000,  without  further 
notice  unless  the  Agency  receives 
relevant  adverse  comments  by  April  3, 
2000. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  this  final  rule  and 
informing  the  public  that  the  rule  will 
take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  the  rule. 
Any  parties  interested  in  commenting 
on  the  rule  should  do  so  at  this  time.  If 
no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  May  1,  2000,  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

ni.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  under  Executive  Order 
12866. 

This  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  imder 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Delegations  of  authority  to  implement 
and  enforce  unchanged  Federal 
standards  imder  section  112(1)  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  transfer 
primary  implementation  authorities  to 
the  State.  Therefore,  because  this  action 
does  not  impose  any  new  requirements, 
the  Administrator  certifies  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
delegation  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 


report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coxut  of  Appeals  for  the 
appropriate  circuit  by  May  1,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  Section  112  of  the  Clean  Air  Act, 
as  amended,  42  U.S.C.  Section  7412. 

Dated:  Februan- 18.  2000. 
David  P.  Howekamp, 
Director,  Air  Division.  Region  DC. 

Title  40,  chapter  I,  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  63— [AMENDED] 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.99  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§63.99    Delegated  Federal  Authorities 

(a)*   *   * 

(3)  Arizona.  The  following  table  lists 
the  specific  Part  63  standards  that  have 
been  delegated  unchanged  to  the  air 
pollution  control  agencies  in  the  State  of 
Arizona.  The  (X)  symbol  is  used  to 
indicate  each  category  that  has  been 
delegated. 
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Delegation  Status  for  Part  63  Standards— Arizona 


Subpart 


Description 


ADEQ1 


MCESD2 


PDEQ3 


PCAQCD" 


A 

F 
G 

H 
I  .. 


L 

M  .... 
N  .... 
O  .... 
Q.... 
R  .... 
S  .... 
T  .... 
U  .... 
W  ... 
X  .... 
CC  . 
DO  . 
EE  .. 
GG  . 
JJ  ... 
KK  .. 
LL... 
OO  . 
PP  .. 
QQ  . 
RR  . 
W  .. 
EEE 
JJJ  . 


GenetBl 

Synfheti : 
Syntheti : 

Transfer 
Organic 
Organic 

lation 
Coke  0|en 
Perchloi  oethylene 
Hard  anj 
Ethylen* 
Industrial 
Gasolini 
Pulp  anil 
Haloger^ted 
Group 
Epoxy 


Provisions  

Organic  Chemical  Manufacturing  Industry  

Organic  Chemical  Manufacturing  Industry;  Process  Vents,  Storage  Vessels, 
Operations,  and  Wastewater. 

Hazardous  Air  Pollutants:  Equipment  Leaks  

Hazardous  Air  Pollutants:  Certain  Processes  Subject  to  the  Negotiated  Regu- 
(or  Equipment  Leaks. 

Batteries  

Dry  Cleaning 

Decorative  Chromium  Electroplating  and  Chromium  Anodizing  Tanks 

Oxide  Sterilization  Facilities  

Process  Cooling  Towers 

Distribution  Facilities  

Paper  Industry 

Solvent  Cleaning 

Polymers  and  Resins  

ins  Production  and  Non-Nylon  Polyamides  Production 

Lead  Smelting  

Refineries  

Waste  and  Recovery  Operations 

Tape  Manufacturing  Operations  

Manufacturing  and  Rework  Facilities 

Fjjrniture  Manufacturing  Operations  .-. 

and  Publishing  Industry 

Aluminum  Reduction  Plants 

1  


Fesif 


Second!  iry 

Petroleifn 

Off-Site 

Magnetit 

Aerospa|ce 

Wood 

Printing 

Primary 

Tanks— Level 

Containfrs 

Surface 

Individual 

Oil-Wat<  r 


Impoundments  

Drain  Systems 

Separators  and  Organic-Water  Separators 

Hazarddus  Waste  Combustors  

Group  I"  Polymers  and  Resins 


X 
X 
X 

X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 

X 
X 

X 
X 
X 
X 
X 
X 


X 
X 
X 

X 
X 

X 
X 
X 
X 
X 
X 


X 
X 
X 

X 
X 

X 
X 
X 
X 
X 
X 


X  X 

X 

X  X 

X  X 

X  X 

X 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 


X 
X 
X 
X 
X 


^  Arizona  Department 

2  Maricopa  County 

3  Pima  County  Department 
*  Pinal  County  Air 


of  Environmental  Quality. 
Environmental  Services  Department. 

of  Environmental  Ouality. 
duality  Control  District. 
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BILLING  CODE  6S6O-SO-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 

[OPP-300981 ; 
PIN  2070-AB78 


FRL- 6492-6] 


Fenpropathrin;  Pesticide  Tolerance 

AGENCY:  EnvironiientaJ  Protection 
Agency  (EPA). 
action:  Final  rule 


lation  establishes 
ues  of  fenpropathrin 
ph  enoxy-benzyl  2,2,3,3- 
thylcyclo  )ropanecarboxylate)  in 
head  and  stem 
up  5A),  melon 
and  pome  fruits. 
Corpt^ration  requested  this 
Federal  Food,  Drug, 
as  amended  by  the 
Protfection  Act  of  1996. 


SUMMARY:  This 
tolerances  for  resi 
(alpha-cyano-3- 
tetra-me' 

or  on  citrus,  grap^ 
Brassica  (crop 
(crop  subgroup 
Valent  USA 
tolerance  under 
and  Cosmetic  Act 
Food  Quality 
DATES:  This  regu 
March  2,  2000. 


re;u 


sul  groi 
9A) 


tie 


for  hearings,  identified  by  docket 
control  number  OPP-300981,  must  be 
received  by  EPA  on  or  before  May  1 , 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify' 
docket  control  number  OPP-300981  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  William  Sproat,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8587;  and  e-mail  address: 
sproat.william@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
memufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


lition 


is  effective 
Oljjections  and  requests 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  ai  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300981.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  5, 
1998  (63  FR  41835)  (FRL-6017-1).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  pesticide 
petitions  (PP  7F3485,  6F4648,  1F3949) 
for  a  tolerance  by  Valent  USA  Company, 
1333  North  California  Boulevard,  Suite 
600,  Walnut  Creek,  CA  94596-8025. 
This  notice  included  a  summary  of  the 
petition  prepared  by  Valent  USA 
Company,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.466  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
fenpropathrin,  in  or  on  various  food 
commodities  as  follows:  (1)  PP7F3485 


proposes  the  establishment  of  tolerances 
for  the  pome  fruit  crop  group  (crop 
group  11)  at  5.0  parts  per  million  (ppm); 
(2)  PP1F3949  proposes  the 
establishment  of  tolerances  for  grapes  at 
5.0  ppm  and  the  processed  product 
raisins  at  10  ppm:  for  the  citrus  fruit 
crop  group  (crop  group  10)  at  2.0  ppm 
and  the  processed  product  citrus  oil  at 
50.0  ppm  and  dried  citrus  pulp  at  4.0 
ppm.  Based  on  EPA's  review  of 
processing  studies  submitted  by  Valent, 
the  petition  was  revised  by  the 
petitioner  to  propose  the  tolerance  on 
citrus  oil  at  75.0  ppm;  (3)  PP6F4648 
proposes  the  establishment  of  tolerances 
for  the  head  and  stem  Brassica  crop 
group  (crop  group  5A)  at  3.0  ppm  and 
the  melons  crop  group  (crop  group  9A) 
at  0.5  ppm. 

Fenpropathrin  is  the  active  ingredient 
in  DANITOL  2.4  EC  Spray  (EPA  Reg. 
No.  59639-35)  and  TAME  2.4  EC  Spray 
(EPA  Reg.  No.  59639-77).  Tolerances 
have  been  established  on  cottonseed: 
cottonseed  oil;  meat,  meat  byproducts, 
and  fat  of  cattle,  goats,  hogs,  horses, 
sheep  and  poultry;  eggs;  milkfat; 
peanuts:  peanut  hay;  strawberries;  and 
tomatoes.  Fenpropathrin  is  currently 
proposed  for  use  on  pome  fruits  (crop 
group  11)  including  apples  to  control 
spotted  tentiform  leaftniner,  white  apple 
leafhopper,  tarnished  plant  bug,  rosy 
apple  aphid,  potato  leafhopper,  apple 
maggot,  codling  moth,  European  apple 
sawfly.  green  fruitworm,  lesser 
appleworm,  Pandemis  leafroller,  plum 
curculio,  obliquebanded  leafroller, 
oriental  fhiitmoth,  redbanded  leafroller. 
spirea  aphid,  tufted  apple  budmoth. 
variegated  leafroller.  Japanese  beetle, 
European  red  mite,  twospotted  spider 
mite,  and  pears  to  control  pear  psylla 
(overwintering  adults)  and  codling 
moth;  grapes  to  control  eastern  grape 
leafhopper,  western  grape  leafhopper, 
variegated  grape  leafhopper.  grape  leaf 
skeletonizer,  grape  berry  moth,  and 
Japanese  beetles;  head  and  stem 
Brassica  (crop  group  5A)  including 
cabbage,  broccoli,  Brussels  sprouts,  and 
cauliflower  to  control  yellowstriped 
armyworms,  cabbage  looper,  imported 
cabbageworm,  silverleaf  whitefly. 
sweetpotato  whitefly,  diamondback 
moth  southern  cabbageworm,  cabbage 
webworm.  green  peach  aphid,  and 
cabbage  aphid;  citrus  fruits  (crop  group 
10)  to  control  citrus  thrips,  citrus 
blackily.  citrus  flat  mite,  citrus  red  mite, 
citrus  rust  mite,  Texas  citrus  mite,  and 
twospotted  spider  mite;  and  melons 
(crop  group  9A)  including  watermelons, 
honeydews,  and  muskmelons  to  control 
fall  armyworms.  twospotted  spider  mite 
(except  in  CA).  silverleaf  whitefly  and 
sweetpotato  whitefly. 


Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  *   *   * " 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26.  1997)  (FRL-5754- 
7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  2md  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  fenpropathrin  on  pome  fruit 
(crop  group  11)  and  grapes  at  5.0  ppm; 
head  and  stem  Brassica  (crop  group  5A) 
at  3.0  ppm:  citrus  fruit  (crop  group  10) 
at  2.0  ppm:  melons  (crop  group  9A)  at 
0.5  ppm;  and  in  the  processed  products 
citrus  oil  at  75  ppm,  raisins  at  10  ppm. 
and  dried  citrus  pulp  at  4.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
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A8. 
-Toxicity  Categi 
iOO  mg/k  I  for  r 
females-  -Category 


O' 


irnta  ion 
nat 


1(  (vel 


toxic  effects  causei 
discussed  in  this 

1.  Acute  toxicity 
technical  fenpropa  th 
the  rat  is  54.0  mi 
kg)  for  males  cuid 
females — ' 
LDsois  1.600  mg/k^ 
mg/kg  for 
inhalation  (unable 
test  article  vapor 
toxicity) — Categon 
irritation  (no  com 
iris  and  conjuncti 
Category  III;  and 
irritation  (no 
Fenpropathrin  is 

2.  In  a  subchronjc 
rats  were  dosed  at 
3.  30.  100.  300.  or 
The  lowest  effect 
(30  mg/kg/day)  ba^d 
reduction  (female) 
increased  brain  (fe 
(male)  weights.  Th ; 
effect  level  (NOAE 
kg/day). 

3.  In  a  subchronia 
dogs  were  dosed  at 
250.  500,  or  1.000 
1,000  ppm  dog  wa 
during  the  third  w 
tremors  and  show 
poisoning  caused 
Because  of  this 
group  was  reducec 
remainder  of  the 
observed  adverse 
250  ppm  (7.25  mg/ 
signs  of  GI  tract  di 
no  NOAEL — note 

4.  In  a  21-day 
rabbits  were  dosed 
weeks  on  abraded 
doses  of  0,  500,  1. 
day.  There  were  nc 
on  body  weight, 
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organ  weights.  Traie 
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systemic  NOAEL  i 
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dermal  toxicity  s 
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are  not  expected  to 
the  risk  assessmeni 
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Oral  LDso  in 
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pry  I:  dermal 
for  males  and  870 
II;  acute 
to  generate  sufficient 
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IV;  primary  eye 
involvement,  mild 
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dermal 
) — Category  FV. 
a  sensitizer, 
oral  toxicity  study, 
concentrations  of  0, 
(00  ppm  in  the  diet. 
(LED  is  600  ppm 
on  body  weight 
body  tremors,  and 
nale)  and  kidney 
no  observed  adverse 
)  is  300  ppm  (15  mg/ 

oral  toxicity  study, 
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( ek  after  having 
other  signs  of 
the  test  article, 
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i  turbance.  There  was 
chronic,  below), 
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days/week  for  3 
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tremors  in  all  dogs. 


The  neurologic  NOAEL  is  100  ppm  (2.5 
mg/kg/day);  the  systemic  NOAEL  is  100 
ppm  (2.5  mg/kg/day). 

6.  In  a  chronic  feeding/ 
carcinogenicity  study,  rats  were  dosed 
at  0,  50,  150,  450,  or  600  ppm  in  the  diet 
(0,  1.93,  5.71,  17.06,  or  22.80  mg/kg/day 
in  males,  and  0,  2.43,  7.23,  19.45,  or 
23.98  mg/kg/day  in  females).  There  was 
no  evidence  of  carcinogenicity  at  any 
dose  up  to  and  including  600  ppm.  The 
systemic  NOAEL  (male)  is  450  ppm 
(17.06  mg/kg/day).  The  systemic 
NOAEL  (female)  is  150  ppm  (7.23  mg/ 
kg/day).  Systemic  LEL  (male)  is  600 
ppm  highest  dose  tested  (HDT)  based  on 
increased  mortality,  body  tremors, 
increased  pituitary,  kidney,  and  adrenal 
weights.  The  systemic  LEL  (female)  is 
450  ppm  (19.45  mg/kg/day)  based  on 
increased  mortality  and  body  tremors. 

7.  In  a  chronic  feeding/ 
carcinogenicity  study,  mice  were  dosed 
at  0,  40,  150,  or  600  ppm  in  the  feed  (0, 
3.9,  13.7,  or  56.0  mg/kg/day  in  males, 
and  0,  4.2,  16.2,  or  65.2  mg/kg/day  in 
females).  Mortality  was  highest  during 
the  final  quarter  of  the  study,  but  the 
incidence  was  similar  in  all  dosed  and 
control  groups.  No  other  indications  of 
toxicity  or  carcinogenicity  were  seen. 
The  systemic  NOAEL  is  >  600  ppm 
(HDT;  male/female,  56.0/65.2  mg/kg/ 
day). 

8.  In  a  developmental  toxicity  study 
in  rats,  pregnant  female  rats  were  dosed 
by  gavage  on  gestation  days  6-15  at  0 
(corn  oil  control),  0.4,  1.5,  2.0,  3.0,  6.0, 
or  10.0  mg/kg/day.  The  maternal 
NOAEL  is  6  mg/kg/day;  maternal  LEL  is 
10  mg/kg/day  based  on  death, 
moribundity,  ataxia,  sensitivity  to 
external  stimuli,  spastic  jumping, 
tremors,  prostration,  convulsions, 
hunched  posture,  squinted  eyes, 
chromodacryorrhea,  and  lacrimation; 
developmental  NOAEL  is  10  mg/kg/day. 

9.  In  a  developmental  toxicity  study 
in  rabbits,  pregnant  female  New  Zealand 
rabbits  were  dosed  by  gavage  on 
gestation  days  7  through  19  at  0,  4,  12, 
or  36  mg/kg/day.  Maternal  NOAEL  is  4 
mg/kg/day;  maternal  LEL  is  12  mg/kg/ 
day  based  on  grooming,  anorexia, 
flicking  of  the  forepaws;  developmental 
NOAEL  is  >  36  mg/kg/day  (HDT). 

10.  A  3-generation  reproduction  study 
was  performed  in  rats.  Rats  were  dosed 
with  fenpropathrin  at  concentrations  of 
0,  40,  120.  or  360  ppm  (0,  3.0.  8.9.  or 
26.9  mg/kg/day  in  males;  0,  3.4,  10.1,  or 

32.0  mg/kg/day  in  females, 
respectively).  Parents  (male/female): 
Systemic  NOAEL  =  40  ppm  (3.0/3.4  mg/ 
kg/day).  Systemic  LEL  =  120  ppm  (8.9/ 

10.1  mg/kg/day)  based  on  body  tremors 
with  spasmodic  muscle  twitches, 
increased  sensitivity  and  maternal 
lethality;  reproductive  NOAEL  =  120 


ppm  (8.9/10.1  mg/kg/day).  Reproductive 
LEL  =  360  ppm  (26.9/32.0  mg/kg/day) 
based  on  decrease  mean  Fib  pup  weight, 
increased  F2B  loss.  Pups  (male/female): 
Developmental  NOAEL  =  40  ppm  (3.0/ 

3.4  mg/kg/day).  Developmental  LEL  = 
120  ppm  (8.9/10.1  mg/kg/day)  based  on 
body  tremors,  increased  mortality. 

11.  Studies  on  gene  mutation  and 
other  genotoxic  effects:  An  Ames  Assay 
was  negative  for  Salmonella  TA98, 
TAIOO,  TA1535,  TA1537,  and  TA1538; 
and  E.  coli  WP2uvrA  (trp-)  with  or 
without  metabolic  activation.  Sister 
Chromosome  Exchange  in  CHO-Kl 
Cells — there  were  no  increases  in  sister 
chromatid  exchanges  seen  in  the  CHO- 
Kl  cells  treated  with  S-33206  or  the 
DMSO  vehicle.  Cytogenetics  in  vitro 
(CHO/CA) — negative  for  chromosome 
aberrations  (CA)  in  Chinese  hamster 
ovary  (CHO)  cells  exposed  in  vitro  to 
toxic  doses  (g30  ng/mL)  without 
activation;  and  to  limit  of  solubility 
(1,000  |ig/mL)  with  activation.  In  Vitro 
Assay  in  Mammalian  Cells — equivocal 
results — of  no  concern.  DNA  Damage/ 
Repair  in  Bacillus  subtilis — not 
mutagenic  or  showing  evidence  of  DNA 
damage  at  >5,000  ng/paper  disk. 

12.  In  a  metabolism  study  in  rats, 
animals  were  dosed  with  radiolabeled 
fenpropathrin  radiolabeled  in  either  the 
alcohol  or  acid  portion  of  the  molecule. 
Rats  received  14  daily  oral  low-doses  of 

2.5  mg/kg/day  of  unlabeled 
fenpropathrin  followed  by  a  15th  dose 
of  either  the  alcohol  or  acid  radiolabeled 
fenpropathrin.  Groups  of  rats  received  a 
single  dose  of  either  of  the  two 
radiolabeled  test  articles  at  2.5  mg/kg  or 
25  mg/kg.  No  clinical  signs  were  seen  in 
any  rats.  The  major  biotransformations 
included  oxidation  at  the  methyl  group 
of  the  acid  moiety,  hydroxylation  at  the 
4'-position  of  the  alcohol  moiety, 
cleavage  of  the  ester  linkage,  and 
conjugation  with  sulfuric  acid  or 
glucuronic  acid.  Four  metabolites  were 
found  in  the  urine  of  rats  dosed  with 
alcohol  labeled  fenpropathrin.  The 
major  metabolites  were  the  sulfate 
conjugate  of  3-(4'- 

hydroxyphenoxy)benzoic  acid  and  3- 
phenoxybenzoic  acid  (22-44%  and  3- 
9%  of  the  administered  dose, 
respectively).  The  major  urinary 
metabolites  of  the  acid-labeled 
fenpropathrin  were  TMPA-glucuronic 
acid  and  TMPA-CH2OH  (1 1-26%  and 
6-10%  of  the  administered  dose, 
respectively).  None  of  the  parent 
chemical  was  found  in  urine.  The  major 
elimination  products  in  the  feces 
included  the  parent  chemical  (13-34% 
of  the  administered  dose)  and  four 
metabolites.  The  fecal  metabolites  (and 
the  percentage  of  administered  dose) 
included  CH^OH-fenpropathrin  (9- 
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20%),  4'-OH-fenpropathrin  (4-11%), 
COOH-fenpropathrin  (2-7%),  and  4'- 
OH-CH.OH-fenpropathrin  (2-7%). 
There  are  no  quaUtatively  unique  plant 
metaboHtes.  The  primary'  aglycones  are 
identical  in  both  plants  and  animals;  the 
only  difference  is  in  the  nature  of  the 
conjugating  moieties  employed. 

13.  The  njetabolism  and  potential 
toxicity  of  the  small  amounts  of 
terminal  plant  metabolites  have  been 
tested  on  mammals.  Glucoside 
conjugates  of  3-phenoxy-benzyl  alcohol 
and  3-phenoxybenzoic  acid, 
administered  orally  to  rats,  were 
absorbed  as  the  corresponding 
aglycones  following  cleavage  of  the 
glycoside  linkage  in  the  gut.  The  free  or 
reconjugated  aglycones  were  rapidly 
and  completely  eliminated  by  normal 
metabolic  pathways.  The  glucose 
conjugates  of  3-phenoxybenzyl  alcohol 
and  3-phenoxy-benzoic  acid  are  less 
toxic  to  mice  than  the  corresponding 
aglycones. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  An  acute  reference 
dose  (RfD)  of  0.06  mg/kg/day  was 
established  based  on  clinical  signs  of 
neurotoxicity  on  the  day  of  dosing  in 
dams  during  a  developmental  toxicity 
study  in  rats.  The  NOAEL  was  6.0  mg/ 
kg/day  to  which  an  uncertainty  factor  of 
100  was  applied. 

2.  Short-  and  intermediate-term 
toxicity.  EPA  did  not  select  an  end-point 
for  short  and  intermediate  dermal  risk 
assessments  based  on  the  lack  of  dermal 
or  systemic  toxicity  at  3,000  mg/kg/day 
in  a  21 -day  dermal  study  in  rabbits. 
Therefore,  a  dermal  risk  assessment  is 
not  necessary. 

3. Chronic  toxicity.  EPA  has 
established  the  RfD  for  fenpropathrin  at 
0.025  milligrams/kilograms/day  (mg/kg/ 
day).  This  RfD  is  based  on  the 
observance  of  tremors  in  dogs  in  the  1- 
year  oral  feeding  study.  The  NOAEL 
was  2.5  mg/kg/day  to  which  an 
uncertainty  factor  of  100  was  applied. 

4.  Carcinogenicity.  As  no  indication  of 
carcinogenicity  was  seen  in  rats  or  mice, 
fenpropathrin  was  classified  as  a  group 
E  chemical.  A  cancer  risk  assessment  is 
therefore  not  necessary. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.466)  for  the  residues  of 
fenpropathrin,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances 
are  established  on  plant  commodities 
ranging  from  0.6  ppm  on  tomatoes  to  20 
ppm  on  peanut,  hay.  Tolerances  are  also 
established  on  animal  commodities, 
including  meat,  milk,  poultry,  and  eggs. 
Fenpropathrin  is  a  pyrethroid 


insecticide  with  broad  spectrum  activity 
on  insects  and  mites.  When  formulated 
as  the  product  DANITOL  2.4  EC  Spray, 
the  product  is  registered  for  agricuUxu-al 
use  on  outdoor  terrestrial  food  crops.  A 
separate  fenpropathrin  product,  TAME 
2.4  EC  Spray,  is  registered  for 
commercial,  professional  non-food  use 
on  indoor  and  outdoor  ornamental  and 
nursery  stock.  There  are  no  uses 
registered  for  professional  indoor  pest 
control,  termite  prevention,  homeowner 
use,  or  turf  application.  Danitol  2.4  EC 
Spray  contains  30.9%  fenpropathrin  by 
weight  (2.4  pounds  of  fenpropathrin  per 
gallon).  Danitol  2.4  EC  Spray  is  not  to 
be  applied  through  any  type  of  irrigation 
system.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  fenpropathrin  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 
acute  analysis  provides  an  estimate  of 
the  distribution  of  single-day  exposures 
for  the  overall  U.S.  population  and 
certain  subgroups.  The  analysis 
evaluates  individual  food  consumption 
as  reported  by  respondents  in  the  USDA 
1989-1992  Continuing  Survey  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulates  exposure  to  the  chemical 
for  each  commodity. 

The  percent  acute  population 
adjusted  dose  (aPAD)  is  a  measure  of 
how  close  the  high  end  exposure  comes 
to  the  aPAD.  The  percent  aPAD  that 
would  be  above  EPA's  level  of  concern 
is  100%.  For  this  analysis  the  FQPA  lOx 
safety  factor  was  removed.  As  a  result, 
the  aPAD  is  equivalent  to  the  acute  RfD: 
0.06  mg/kg/day.  The  exposure  of  all 
subgroups  at  the  99.9th  percentile  is 
below  100%  aPAD  with  two  exceptions: 
nursing  infants  and  children  1-6  years 
(164%  and  107%,  respectively).  In  the 
analysis  submitted  by  Valent  all 
subgroups  had  exposures  which  were 
below  100%  aPAD.  However,  Valent 
used  the  1994-1996  food  consumption 
survey.  The  Agency  is  in  the  process  of 
reviewing  the  recipe  translation  for  this 
survey.  This  review  has  not  been 
completed.  Therefore  it  is  current  EPA 
policy  to  use  the  1989-1992  survey. 

In  the  1989-1992  survey  there  is  a 
consumption  value  associated  with 
grapes  which  can  be  considered  to  be 
aberrant.  A  single  10-month  old  nursing 
infant  consumed  %  of  a  pound  (310 
grams)  of  grapes  in  1-day.  This  is  an 
unusually  high  quantity  of  grapes  for  an 
infant  less  than  1  years  old  to  consume 
in  1-day.  The  percent  aPAD  for  nursing 


infants  at  the  99.5th  percentile  of 
exposure  is  92%.  The  exposure  at  the 
99.5th  percentile  places  less  weight  on 
the  extreme  value  in  the  food 
consumption  survey.  There  were  only  4 
nursing  infants  in  the  1989-1992  survey 
who  ate  grapes.  Because  of  the  aberrant 
data  point,  the  analysis  was  run  using 
the  1994-1996  food  consumption 
survey.  When  this  survey  is  used  the 
exposure  of  nursing  infants  at  the  99.9th 
percentile  of  exposure  is  50%.  As  for 
the  subgroup  children  1-6  years,  EPA 
notes  that  at  the  99.75th  percentile  of 
exposure  (1989-1992  survey)  the  aPAD 
for  this  group  decreases  to  62%.  In 
addition,  when  the  analysis  was  run 
using  the  1994-1996  food  consumption 
database,  the  exposure  of  children  1-6 
years  decreased  to  77%  aPAD  (99.9th 
percentile).  The  analysis  was  also  run 
with  grapes  removed  from  the 
commodity  residue  list.  The  1989-1992 
food  consumption  survey  was  used.  The 
most  highly  exposed  subgroup  is 
females  (13+/nursing)  which  utilized 
61%  of  the  aPAD.  This  analysis 
confirms  that  in  the  1989-1992  survey 
grapes  is  a  major  driver  for  acute  dietary 
risk. 

The  acute  analysis  for  fenpropathrin 
provides  refined  estimates  (Tier  3)  of 
dietary  exposure  for  the  U.S.  population 
and  all  population  subgroups.  These 
estimates  were  made  with  the  use  of 
field  trial  values  and  percent  crop 
treated  (PCT)  estimates.  When  the  1989- 
1992  food  consumption  survey  is  used, 
the  U.S.  population  and  most  of  the 
population  subgroups  are  below  EPA's 
level  of  concern.  The  population 
subgroups  which  are  above  EPA's  level 
of  concern  are  nursing  infants  and 
children  1-6  years.  If  the  Agency  uses 
data  from  the  1994-1996  food 
consumption  survey  for  nursing  infants 
and  children  1-6  years,  the  exposure  to 
these  population  subgroups  is  below 
EPA's  level  of  concern.  EPA  feels  that 
this  action  is  justified  for  the  following 
reasons:  (1)  There  were  only  4  nursing 
infants  in  the  1989-1992  sur\'ey  who  ate 
grapes  (the  one  data  point  will  therefore 
exert  an  inordinate  amount  of  influence 
on  the  results  of  the  analysis, 
particularly  at  the  99.9th  percentile);  (2) 
for  most  population  subgroups  the 
aPAD  values  given  by  the  two 
consumption  surveys  were  comparable; 
(3)  field  trial  data  were  used  in  the 
analysis  which  makes  the  analysis  more 
conservative  than  if  monitoring  data  had 
been  available;  (4)  although  the  analysis 
is  refined  there  is  still  room  for  further 
refinement — 100%  PCT  was  assumed 
for  the  following  crops:  grapes,  pome 
fruits,  citrus,  head  and  stem  Brassica, 
and  melons  (based  on  PCT  values  for 
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consumption  in  a  particular  area,  the 
exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
PCT  as  required  by  section  408(b)(2)(F), 
EPA  may  require  registrants  to  submit 
data  on  PCT. 

The  Agency  used  PCT  information  as 
follows: 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  in  this  unit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietar>'  risk  findings,  have  been 
met.  The  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be 
underestimated.  The  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regionaJ  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  tljan  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
may  be  applied  in  a  particular  area. 

2.  From  drinking  water. 
Fenpropathrin  is  persistent  and 
immobile.  There  are  no  established 
Maximum  Contaminant  Levels  for 
residues  of  fenpropathrin  in  drinking 
water.  No  health  advisory  levels  for 
fenpropathrin  in  drinking  water  have 
been  established  (EPA  Safe  Drinking 
Water  Hotline,  1(800)426-4791.  date  of 
call:  September  7,  1999).  EPA  has  used 
drinking  water  numbers  based  on 
Generic  Estimated  Environmental 
Concentration  (GENEEC)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  modeling. 

The  Agency  used  its  SCI-GROW 
(Screening  Concentration  in  Ground 
Water)  screening  model  and 
environmental  fate  data  to  determine 
the  estimated  environmental 


concentration  (EEC)  for  fenpropathrin  in 
ground  water.  SCI-GROW  is  an 
empirical  model  based  upon  actual 
ground  water  monitoring  data  collected 
for  the  registration  of  a  number  of 
pesticides  that  serve  as  benchmarks  for 
the  model.  The  current  version  of  SCI- 
GROW  appears  to  provide  realistic 
estimates  of  pesticide  concentrations  in 
shallow,  highly  vulnerable  ground  water 
sites  (i.e.,  sites  with  sandy  soils  and 
depth-to-ground  water  of  10  to  20  feet). 
EPA  reported  a  ground  water  EEC  of 
0.006  ppb  for  fenpropathrin  applied  to 
pears  and  citrus  fruits. 

The  Agency  used  its  GENEEC 
screening  model  and  environmental  fate 
data  to  determine  the  EECs  for 
fenpropathrin  in  surface  water.  GENEEC 
is  used  to  estimate  pesticide 
concentrations  in  surface  water  for  up  to 
56  days  after  a  single  runoff  event. 
GENEEC  simulates  a  1  hectare  by  2 
meters  deep  edge-of-the-field  farm  pond 
which  receives  pesticide  runoff  from  a 
treated  10  hectare  field.  GENEEC 
provides  an  upper-bound  concentration 
value.  GENEEC  can  substantially 
overestimate  (by  a  >3-fold  factor)  true 
pesticide  concentrations  in  drinking 
water.  The  acute  (peak)  value  for  use  of 
fenpropathrin  on  pears  and  citrus  fruits 
at  the  maximum  application  rate  is  2.72 
ppb  and  the  chronic  (average  56-day) 
value  is  0.34  ppb. 

A  Drinking  Water  Level  of 
Comparison  (DWLOC)  is  a  theoretical 
upper  limit  on  a  pesticide's 
concentration  in  drinking  water  in  light 
of  total  aggregate  exposure  to  a  pesticide 
in  food,  drinking  water,  and  through 
residential  uses.  A  DWLOC  will  vary 
depending  on  the  toxic  endpoint, 
drinking  water  consumption,  and  body 
weights.  Different  populations  will  have 
different  DWLOCs.  The  Agency  uses 
DWLOCs  internally  in  the  risk 
assessment  process  as  a  surrogate 
measure  of  potential  exposure 
associated  with  pesticide  exposure 
through  drinking  water.  In  the  absence 
of  monitoring  data  for  pesticides,  it  is 
used  as  a  point  of  comparison  against 
conservative  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  They  do 
have  an  indirect  regulatory  impact 
through  aggregate  exposure  and  risk 
assessments. 

i.  Acute  exposure  and  risk.  For 
purposes  of  this  acute  risk  assessment, 
the  estimated  acute  maximum 
concentration  (EEC)  for  fenpropathrin  in 
surface  and  ground  waters  (2.72  ppb) 
was  used  for  comparison  to  the  back- 
calculated  DWLOCs  for  the  acute 
endpoint.  The  drinking  water  EEC 
(when  determined  using  dietary 
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exposures  at  the  99.9th  percentile  of 
exposure)  exceeds  the  DWLOCs  for  the 
population  subgroups  nursing  infants 
and  children  1-6  years.  The  DWLOCs, 
which  were  calculated  based  on  the 
exposiue  values  at  the  99.5th  percentile 
of  exposure  for  nursing  infants  and  at 
the  99.75th  percentile  of  exposure  for 
children  1-6  years,  were  above  the 
drinking  water  EEC.  The  same  is  true  for 
the  DWLOCs  calculated  based  on  the 
99.9th  percentile  exposure  values  from 
the  1994-1996  food  consumption 
survey.  EPA  anticipates  that  the  1994- 
1996  food  consumption  survey  will  be 
available  for  use  in  the  first  quarter  of 
calendar  year  2000.  For  this  risk 
assessment  only,  the  Agency  is  using 
the  data  from  the  1994-1996  food 
consumption  survey  for  these  two 
population  subgroups.  Although  the 
dietary  exposiue  estimates  are  highly 
refined,  EPA  notes  that  100%  crop 
treated  was  used  for  the  following  crops: 
grapes,  pome  fruits,  melons,  citrus,  and 
head  and  stem  Brassica.  Based  on  PCT 
values  for  registered  uses,  the  PCT  for 
proposed  uses  will  probably  be 
significantly  less  than  100%. 

The  DWLOCs  were  calculated  based 
on  the  dietary  analysis  in  which  grapes 
were  eliminated.  Based  on  this  analysis, 
for  all  population  subgroups  the  acute 
DWLOCs  exceed  the  drinking  water 
EEC.  For  the  population-subgroup 
nursing  infants  and  children  1-6  years, 
the  DWLOCs  were  400  and  250  ppb, 
respectively.  Therefore,  the  acute  risk  of 
exposure  to  fenpropathrin  from  food 
and  drinking  water  is  below  EPA's  level 
of  concern  for  the  U.S.  population  and 
all  population  subgroups. 

ii. Cnronj'c  exposure  and  risk.  EPA 
generally  reduces  GENEEC  model 
values  by  a  factor  of  three  when 
determining  whether  or  not  a  chronic 
level  of  comparison  has  been  exceeded. 
If  the  GENEEC  model  value  is  >  3  times 
the  chronic  DWLOC,  the  pesticide  is 
considered  to  have  passed  the  screen 
and  no  further  assessment  is  needed. 
Acute  DWLOCs  are  to  be  compared 
directly  to  GENEEC  estimates;  both 
acute  and  chronic  DWLOCs  are  to  be 
compared  directly  to  SCI-GROW 
estimates.  (Interim  Guidance  for 
Conducting  Drinking  Water  Exposure 
and  Risk  Assessments,  December  2, 
1997). 

Based  on  the  chronic  dietary  food 
exposure  estimates,  chronic  DWLOCs 
for  fenpropathrin  were  calculated.  The 
lowest  DWLOC  is  230  ppb  for  nursing 
infants  and  children  1-6  years.  The 
highest  EEC  for  fenpropathrin  in  surface 
water  is  from  the  application  of 
fenpropathrin  to  pears  and  citrus  fruits 
(0.34  ppb)  and  is  substantially  lower 
than  the  DWLOCs  calculated.  Therefore, 


chronic  exposure  to  fenpropathrin 
residues  in  drinking  water  do  not 
exceed  EPA's  level  of  concern. 

3.  From  non-dietary  exposure.  There 
are  no  current  registered  residential  uses 
for  fenpropathrin.  However,  the  label  for 
TAME  2.4  EC  SprayTM  does  include 
nonfood  use  on  indoor  and  outdoor 
ornamental  and  nursery  plantings. 
According  to  the  label,  this  product  can 
be  applied  by  Professional  Certified 
Operators  (PCO)  only.  Therefore,  an 
assessment  for  residential  handlers  is 
not  required. 

There  is  potential  for  dermal  and  oral 
exposure  to  adults  and  children  during 
postapplication  activities.  Because  no 
dermal  endpoint  of  concern  was  found 
in  dermal  studies,  no  risk  from  dermal 
exposure  is  expected.  However,  an 
exposure  assessment  was  performed  for 
the  following  postapplication  exposure 
scenarios:  (1)  incidental  non-dietary 
ingestion  of  pesticide  residues  on 
garden  plants  from  hand-to-mouth 
transfer,  and  (2)  incidental  non-dietary 
ingestion  of  soil  from  pesticide-treated 
areas. 

i.  Acute  exposure  and  risk.  Using  EPA 
Standard  Operating  Procedures  for 
Residential  Exposure  Assessments 
(Draft,  December  18, 1997),  the  Short- 
Term  Exposiue  Estimates  and  Risk 
Assessment  (day  "0",  postapplication 
must  be  assessed  on  the  same  day  the 
pesticide  is  applied  because  it  is 
assumed  that  toddlers  could  play  in  the 
ornamental  site  or  garden  immediately 
after  application)  were  calculated.  The 
MOE's  for  hand  to  mouth  and  soil 
ingestion  are  120  and  460,000 
respectively.  These  short  term  MOEs  are 
above  100  and  do  not  exceed  EPA's 
level  of  concern. 

The  exposure  estimates  that  were 
generated  are  based  on  some  upper- 
percentile  (i.e.,  maximum  application 
rate,  available  residues,  duration  of 
exposure)  and  some  central  tendency 
(i.e.,  transfer  coefficient,  surface  area, 
hand-to-mouth  activity,  and  body 
weight)  assumptions  and  are  considered 
to  be  representative  of  high-end 
exposures.  The  uncertainties  associated 
with  this  assessment  stem  from  the  use 
of  an  assumed  amount  of  pesticide 
available  from  ornamentals,  and 
assumptions  regarding  dissipation, 
transfer  of  chemical  residues,  and  hand- 
to  mouth  activity.  The  estimated 
exposures  are  believed  to  be  reasonable 
high-end  estimates  based  on 
observations  from  chemical-specific 
field  studies  and  professional 
judgement. 

ii.  Chronic  exposure  and  risk. 
Intermediate-term  and  chronic 
postapplication  exposures  are  not 
expected  because  these  activities 


(incidental  non-dietary  ingestion  of 
pesticide  residues  on  garden  plants  from 
hand-to-mouth  transfer  and  incidental 
non-dietary  ingestion  of  soil  from 
pesticide-treated  areas)  will  not  occur 
everyday  at  ornamental  and  nursery 
sites. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenpropathrin  has  a  conunon 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
rislx  approach  based  on  a  common 
mechanism  of  toxicity,  fenpropathrin 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fenpropathrin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cmnulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26.  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  this  risk  assessment, 
the  acute  aggregate  risk  is  equivalent  to 
the  risk  from  food  +  water.  Using  the 
1994-96  Food  Consumption  Survey,  it 
is  estimated  that  acute  exposure  to 
fenpropathrin  from  food  for  the  most 
highly  exposed  population  subgroup, 
children  (1-6  years),  will  utilize  77%  of 
the  acute  PAD  (see  discussion  in  Unit 
III.C).  An  acute  dietary  exposure  (food 
+  water)  of  100%  or  less  of  the  acute 
PAD  is  needed  to  protect  the  safety  of 
all  population  subgroups.  The  EEC's  of 
fenpropathrin  in  surface  and  ground 
water  for  acute  exposure  are  below  the 
DWLOCs.  Thus,  the  acute  aggregate  risk 
of  exposure  to  fenpropathrin  from  food 
and  drinking  water  is  below  EPA's  level 
of  concern  for  the  U.S.  population  and 
all  population  subgroups 

2.  Chronic  risk.  For  this  risk 
assessment,  the  chronic  aggregate  risk  is 
equivalent  to  the  risk  from  food  +  water. 
This  is  because  there  is  no  chronic 
residential  exposure  scenario.  In 
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developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on.  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  imless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hmnans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  See 
Toxicological  Profile  in  Unit  III.A.  of 
this  preamble. 

iii.  Reproductive  toxicity  study.  See 
Toxicological  Profile  in  Unit  III.A.  of 
this  preamble. 

iv.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  of  sensitivity  to 
young  rats  or  rabbits  following  prenatal 
or  postnatal  exposure  to  fenpropathrin. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  fenpropathrin  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Based 
on  the  above,  EPA  concludes  that 
reliable  data  support  use  of  the  100-fold 
uncertainty  factor  and  that  an  additional 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Acute  risk.  (Food  +  Water)  The 
percentages  of  the  acute  PAD  utilized  at 
the  99.9  percentile  exposure  are  56%  for 
infants  and  77%  for  children  (1-6 
years),  the  most  highly  exposed 
population  subgroup.  The  EEC  for 
fenpropathrin  in  drinking  water  is 
below  the  DWLOC.  The  Agency  has  no 
cause  for  concern  if  total  acute  exposure 
is  100%  or  less  of  the  acute  PAD. 
Therefore,  the  Agency  has  no  acute 
aggregate  concern  due  to  exposure  to 


fenpropathrin  through  food  and 
drinking  water. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  fenpropathrin  from  food  will  utilize 
5%  of  the  cPAD  for  infants  and  9%  for 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
fenpropathrin  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

4.  Short-  or  intermediate-term  risk. 
See  Aggregate  Risks  and  Determination 
of  Safety  for  US  Population  in  Unit  III 
(D)(3)  above. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infemts  and 
children  from  aggregate  exposure  to 
residues. 

IV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
adequately  luiderstood.  Adequate 
metabolism  studies  with  three 
dissimilar  crops  have  been  submitted. 
The  metabolism  of  fenpropathrin  in 
apples,  tomatoes,  and  cotton  has  been 
reviewed  and  has  been  considered 
adequate.  The  residue  of  concern  is  the 
parent  compound  fenpropathrin. 

The  nature  of  the  residue  in  animals 
is  adequately  understood.  Metabolism 
studies  with  goats  and  poultry  dosed 
with  radiolabeled  fenpropathrin  were 
submitted.  The  majority  of  the  residue 
in  muscle,  fat,  and  milk  and  eggs  was 
found  to  be  the  parent  compound, 
fenpropathrin.  The  residue  in  kidney 
and  liver  consisted  mainly  of  various 
metabolites.  Livestock  metabolites,  with 
the  possible  exception  of  TMPA  lactone, 
have  also  been  identified  in  rat 
metabolism  studies  and  their 
contributions  to  the  overall  toxicity  of 
fenpropathrin  have  been  considered. 
For  the  apple  and  pear  tolerances,  the 
levels  of  the  metabolites  in  livestock 
were  low  enough  not  to  be  included  in 
the  tolerance  expression.  The  organs  in 
which  metabolites  of  the  synthetic 
pyrethroids  are  found  (i.e.,  liver  and 
kidney)  are  minor  human  food 
consumption  items.  As  a  result,  the 
natiue  of  the  residue  in  animals  is 
adequately  understood  for  the  purposes 
of  this  tolerance  petition.  The  residue  of 
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concern  in  livestock  conunodities  is  the 
parent  compound. 

B.  Analytical  Enforcement  Methodology 

EPA  has  concluded  that  adequate 
methodology  is  available  for 
enforcement  of  the  proposed  tolerances 
for  plant  and  animal  commodities. 
Mediod  RM-22-4  can  be  used  for  the 
analysis  of  fenpropathrin  in  citrus, 
grapes,  head  and  stem  Brassica  crops, 
melons,  and  pome  frmts.  This  method 
includes  cleanup  procedxues  for  oily 
crops  and  oils.  Residues  are  extracted 
with  acetone/hexane,  cleaned  up  with 
silica  gel  and  C18  Sep  Pak 
chromatography  and  detection  is  by  gas 
chromatography.  Oily  crops  are 
extracted  with  acetone/hexane, 
partitioned  into  hexane,  cleaned  up  by 
gel  permeation,  silica  gel,  and  Cl8  Sep 
Pak  chromatography  and  detected  by 
gas  chromatography.  Oils  are 
partitioned  between  hexane  and 
acetonitrile,  cleaned  up  on  an  alumina 
column  and  determined  by  electron 
captiue  gas  chromatography  using  a 
split/splitless  capillary  colunui.  The 
limit  of  detection  is  reported  as  0.01 
ppm.  An  EPA  trial  of  Method  FM-22- 
4  to  determine  fenpropathrin  residues  in 
apples  was  successfully  conducted.  The 
method  was  also  vdidated  for  meat  and 
milk.  Recovery  of  fenpropathrin  was 
tested  through  FDA  multiresidue 
methods  and  fenpropathrin  was  found 
to  be  completely  recovered  by  the  PAM 
I  Section  302  Method  (Luke  Method). 

C.  Magnitude  of  Residues 

An  adequate  number  of  residue  field 
trials  reflecting  the  proposed  use  rates 
were  submitted  to  EPA  to  demonstrate 
that  tolerances  for  pome  fruit  {crop 
group  11)  and  grapes  at  5.0  ppm;  head 
and  stem  Brassica  (crop  group  5 A)  at  3.0 
ppm;  citrus  fruit  (crop  group  10)  at  2.0 
ppm;  melons  (crop  group  9A)  at  0.5 
ppm;  processed  products  citrus  oil  at  75 
ppm,  raisins  at  10  ppm,  and  dried  citrus 
pulp  at  4.0  ppm  will  not  be  exceeded 
when  fenpropathrin  products  labeled 
for  these  uses  are  used  as  directed. 

D.  International  Residue  Limits 

There  are  Codex  maximum  residue 
levels  MRLs  of  5  ppm  for  both  grapes 
and  pome  fruit.  EPA  is  establishing 
tolerances  of  5  ppm  for  these 
commodities  which  will  result  in 
harmonized  tolerances. 

E.  Rotational  Crop  Restrictions 

Rotational  crop  studies  are  not 
required  for  grapes,  citrus,  and  pome 
fruit.  The  registrant  submitted  the 
results  of  confined  and  rotational  crop 
studies.  These  studies  are  adequate  to 
support  the  proposed  use  of 


fenpropathrin  on  head  and  stem 
Brassica  and  melons.  No  rotational  crop 
restrictions  or  tolerances  are  required. 

F.  Endocrine  Disruption 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine  effect. 
*  *  *  "  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3, 1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  further  endocrine 
disrupter  effects. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  fenpropathrin  in  pome 
friiit  (crop  group  11)  and  grapes  at  5.0 
ppm;  head  and  stem  Brassica  (crop 
group  5A)  at  3.0  ppm;  citrus  fruit  (crop 
group  10)  at  2.0  ppm;  melons  (crop 
group  9A)  at  0.5  ppm;  and  in  the 
processed  products  citrus  oil  at  75  ppm, 
raisins  at  10  ppm,  and  dried  citrus  pulp 
at  4.0  ppm. 

VI.  Ob)ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
fde  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedmal  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modificatiDU  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 


accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300981  in  the  subject  line 
on  the  first  page  of  yoiu  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  1,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C400,  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
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of  Pesticide  Program  t,  Environmental 
Protection  Agency,  /  riel  Rios  Building, 
1200  Pennsylvania  i^ve.,  NW.. 
Washington,  E)C  204i  iO. 

If  you  would  like  1 3  request  a  waiver 
of  the  tolerance  obje<  ;tion  fees,  you  must 
mail  your  request  foi  such  a  waiver  to: 
James  Hollins,  Infon^ation  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
ProtectioB  Agency.  /  jiel  Rios  Building, 
1200  Pennsylvania  A  ve.,  NW.. 
Washington.  DC  204<  >0. 

3.  Copies  for  the  D  ■xket.  In  addition 
to  filing  an  o^ection  or  hearing  request 
with  tl^  Hearing  Cle|-k  as  described  in 
Unit  VI.A.,  yo«  should  also  send  a  copy 
of  your  request  to  ihi  PVRSB  for  its 
inclusioB  ia  tke  offiqial  record  that  is 
described  in  Uait  I.BL2.  Mail  your 
copies,  identified  by  docket  control 
number  OP!»-30098i,  to:  Public 
informatioD  and  Records  Integrity 
Branch.  iBformation  Resources  and 
Services  IXvisioe  (7$02C).  Office  of 
Pesticide  Pro^^ms.  fenvironm«atal 
Protection  Agency.  Ariel  Rios  Building, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  204B0.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  In  Unit  I.B.2.  You 
may  also  send  an  elactronic  copy  of 
your  request  via  e-m&il  to:  opp- 
docket@epa.gov.  Pie  ise  use  an  ASCII 
file  format  and  avoic  the  use  of  special 
characters  and  any  f  )rm  of  encryption. 


Copies  of  electronic 
hearing  requests  wil 


objections  and 
[  also  be  accepted 


on  disks  in  WordPer  'ect  6.1/8.0  file 


format  or  ASCII  file 


sh 
aid 


)lut 


VII.  Regulatory  Ass^sment 
Requirements 

This  final  rule  est  ibl 
under  FFDCA  sectic  n 
response  to  a  petitic  n 
Agency.  The  Office 
Budget  (OMB)  has  efcem 


ormat.  Do  not 


include  any  CBI  in  your  electronic  copy. 
You  may  also  submi ;  an  electronic  copy 
of  your  request  at  mi  my  Federal 
Depository  Libraries 

B.  When  Will  the  Ag  ?ncy  Grant  a 
Request  for  a  Hearin  g 

A  request  for  a  hei  iring 
if  the  Administrator 
material  submitted 
There  is  a  genuine 
of  fact;  there  is  a  rea  ionable 
that  available  evideqce 
requestor  would,  if 
one  or  more  of  such 
the  requestor,  taking 
uncontested  claims 
contrary;  and  reso 
issues{s)  in  the  manlier 
requestor  would  be 
the  action  requestec 


will  be  granted 
determines  that  the 
ows  the  following: 
substantial  issue 
possibility 
identified  by  the 
( stablished  resolve 
issues  in  favor  of 
into  account 
jr  facts  to  the 
ion  of  the  factual 
sought  by  the 
idequate  to  justify 
(40  CFR  178.32).' 


ishes  tolerances 
408(d)  in 
submitted  to  the 
jf  Management  and 
pted  these  types 


of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Papwwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13064.  entitled 
Consuhation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655.  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898.  eatitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  This  action  does  not  involve  any 
techsical  standards  that  would  require 
Agency  consideration  of  volunteuy 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancemrait  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 


directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Vm.  SubnusHon  to  Congress  and  1^ 
ConptroHer  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  jwovides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  »id  othw 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  Umted 
States  priw  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Snlbyects  in  4d  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  February  17,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  {346a)  and 
371. 

2.  In  §  180.466,  by  amending 
paragraph  (a)  by  alphabetically  adding 
the  following  entries  to  the  table: 

§  1 80.466    Fenpropathrin;  tolerances  for 
residues. 

(a)*   *   * 


Commodity 


Parts  per 
million 


Brassica.  head  and  stem,  crop 
subgroup  5-A 30 

•  •  *  *  • 

Citrus,  dried  pulp  4.0 

Citrus,  oil ^  75 
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Commodity 


Parts  per 
million 


Fruits,  citrus,  crop  group  10  

Fruits,  4)ome,  crop  group  11  

•  *  • 

Grapes  

•  *  • 

Raisins  

•  *  * 

Vegetable,  cucurbit,  melon,  crop 
subgroup  9-A 


2.0 

5.0 


5.0 


10.0 


0.5 


[FR  Doc.  00-5046  Filed  3-1-00;  8:45  am] 

BILLING  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300980;  FRL-6493-2] 
RIN  2070-AB78 

imidacloprid;  Time-Limited  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  the  combined 
residues  of  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropjTidinyl  moiety  in  or  on  com, 
field  fodder,  forage,  and  grain. 
Gustafson,  Incorporated  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996.  The  tolerance  will 
expire  on  December  31,  2000. 
DATES:  This  regulation  is  effective 
March  2,  2000.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-300980,  must  be 
received  by  EPA  on  or  before  May  1, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-300980  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Peg  Perreault,  Registration 


Division  {7505C),  Office  of  Pesticide 
Programs,  EnvLronmentcil  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5417;  and  e-mail  address: 
Perreault .  Peg@epa .  gov . 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu-al  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


NAICS 

Examples  of 

Categories 

codes 

potentially  af- 
fected entities 

Industry  

111 

Crop  produc- 
tion 

112 

Animal  produc- 
tion 

311 

Food  manufac- 
turing 

32532 

Pesticide  man- 
ufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  hen  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 


OPP-300980.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  ft-om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  June  25, 
1997  (62  FR  34269)  (FRL-5719-6).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a  as 
amended  by  the  FQPA  of  1996  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP)  for  tolerance  by 
Gustafson,  Incorporated,  P.O.  Box 
660065,  Dallas,  TX  75255-0065.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Gustafson, 
Incorporated,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.472(a)  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
insecticide  imidacloprid,  (l-((6-chloro- 
3-pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine)  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  (l-((6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine),  in  or  on  corn,  field 
fodder  at  0.2  parts  per  million  (ppm), 
corn,  field  forage  at  0.1  ppm.  and  com, 
field  grain  at  0.05  ppm.  The  tolerances 
will  expire  on  December  31,  2000. 
Time-limited  tolerances  are  being 
established  based  on  EPA's  initial 
review  of  the  crop  field  trial  data  for 
seed-treatment  of  field  com.  which 
indicates  that  the  data  support  the 
proposed  tolerances  for  combined 
residues  of  imidacloprid  and  its 
metabolites  containing  the  6- 
chlorop\Tidinyl  moiety.  The  time- 
limited  tolerances  for  field  com  are 
being  established  until  a  full  review  of 
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the  residue  data  is  ci  )mpleted  and 
permanent  tolerance  s  are  established. 

Section  408(h)(2)(  ^)(i)  of  the  FFDCA 
allows  EPA  to  establ  ish  a  tolerance  (the 
legal  limit  for  a  pest  cide  chemical 
residue  in  or  on  a  fo  )d)  only  if  EPA 
determines  that  the  olerance  is  "safe." 
Section  408(b)(2)(A)  ii)  defines  "safe"  to 
mean  that  "there  is  <  reasonable 
certainty  that  no  bar  m  will  result  from 
aggregate  exposure  1 3  the  pesticide 
chemical  residue,  in:luding  all 
anticipated  dietary  « xposures  and  all 
other  exposures  for  which  there  is 
reliable  information  '  This  includes 
exposure  through  di  inking  water  and  in 
residential  settings,  )ut  does  not  include 
occupational  exposi  re.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exp  osure  of  infants  and 
children  to  the  pestipide  chemical 
residue  in  establishihg  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  bar  m  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pest  cide  chemical 
residue. 

EPA  performs  a  n4mber  of  analyses  to 


determine  the  risks 


rom  aggregate 


exposure  to  pesticid  ?  residues.  For 
the  regulatory 


further  discussion  o 
requirements  of  sect  ion  408  and  a 
complete  descriptioi  i  of  the  risk 
assessment  process 
Bifenthrin  Pesticide 
62961,  November  2f 
7). 

m.  Aggregate  Risk  ^  Assessment  and 
Determination  of  Salfety 


see  the  final  rule  on 
Tolerances  (62  FR 
1997)  (FRL-5754- 


Consistent  with 
EPA  has  reviewed 
scientific  data  and 
information  in 
EPA  has  sufficient 
hazards  of  and  to 


(ifi 

f(  rage, 
ppm 


on  aggregate  exposu  re 
section  408(b)(2),  fo  • 
combined  residues 
com,  field  fodder 
0.2,  0.1,  and  0.05 
EPA's  assessment  o 
risks  associated  wit! 
tolerance  was  included 
to  two  separate  fina 
imidacloprid  pesticide 
published  in  the 
September  18.  1998 
(FRL-6027-l)and 
FR  41804)  (FRL-6040-2) 
assessment  support  ng 
actions  in  the  Auguiit 
Register  Notice  also , 
tolerances  would  be 
com,  field  fodder 
0.2,0.1,  and  0.05  pf 
Accordingly,  the 
in  the  August  2, 
equally  to  the  toleraiices 


section  408(b)(2)(D). 
tl  le  available 
0  ther  relevant 
supp  jrt  of  this  action, 
c  ata  to  assess  the 
mike  a  determination 
consistent  with 
tolerances  for 
imidacloprid  on 
and  grain  at 
respectively, 
the  exposures  and 
establishing  the 

in  the  preamble 
mles  on 
tolerances, 
Federal  Register  on 
(63  FR  49837) 
4ugust  2,  1999  (64 
The  risk 
the  tolerance 
2,  1999  Federal 
assumed  that 
established  on 

and  grain  at 
m,  respectively, 
an  ilysis  and  findings 
1999  preamble  apply 
for  com.  field 


fodder,  forage,  and  grain  being 
established  by  this  final  mle  and  EPA 
reaffirms  those  findings  in  promulgating 
this  rule. 

IV.  Other  Consideratioiis 

A.  Metabolism  in  Plants  and  Animals 

Data  concerning  the  metabolism  of 
imidacloprid  in  apples,  potatoes, 
tomatoes,  eggplant,  cottonseed,  field 
com,  ruminants  and  poultry  have 
previously  been  submitted.  The  nature 
of  imidacloprid  residues  in  plants  and 
animals  is  adequately  understood.  The 
residue  of  concern  is  imidacloprid  and 
its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent,  as  specified  in  40  CFR  180.472. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of  the 
regulated  imidacloprid  residue  in  plant 
(Bayer  GC/MS  Method  00200  and  Bayer 
HPLC-UV  Confirmatory  Method  00357) 
and  animal  (Bayer  GC/MS  Method 
00191)  commodities.  These  methods 
have  successfully  completed  EPA 
Tolerance  Method  Validation,  and  are 
awaiting  publication  in  the  Pesticide 
Analytical  Manual  II  (PAM  U).  hi  the 
interim,  these  methods  are  available 
from:  Calvin  Furlow,  PRRIB,  IRSD 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Peimsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

Bayer  Corporation  has  previously 
submitted  adequate  multiresidue 
method  (MRM)  recovery  data  for 
imidacloprid  and  its  olefin,  hydroxy, 
guanidine,  and  6-chloronicotininc  acid 
metabolites  through  FDA's  Protocols  A 
through  E.  Imidacloprid  jmd  its 
metabolites  were  not  recoverable  by 
these  methods.  These  data  have  been 
forwarded  to  FDA  and  we  expect  them 
to  be  published  in  PAM.  Vol  I, 
Appendix  I  in  a  future  update. 
Additional  MRM  recovery  data  are  not 
required. 

C.  Magnitude  of  Residues 

An  initial  review  of  the  crop  field  trial 
data  for  seed-treatment  of  field  com 
supj)ort  the  proposed  tolerances  for 
combined  residues  of  imidacloprid  and 
its  metabolites  containing  the  6- 
chloropyridinyl  moiety.  Time-limited 
tolerances  for  field  com  are  being 
established  until  a  full  review  of  the 
residue  data  is  completed  and 
permanent  tolerances  are  established. 

D.  International  Residue  Limits 

There  are  no  established  CODEX. 
Canadian  or  Mexican  residue  limits  for 


imidacloprid  in/on  field  com  fodder, 
forage,  and  grain.  Thus,  harmonization 
of  the  proposed  tolerances  with  CODEX, 
Canada  and  Mexico  is  not  an  issue  for 
these  petitions. 

E.  Rotational  Crop  Restrictions 

Data  concerning  the  metabolism  of 
imidacloprid  in  confined  rotational 
crops  was  previously  submitted.  The 
nature  of  the  residue  in  rotational  crops 
is  adequately  imderstood  and  is  nearly 
identical  to  that  identified  in  the 
primary  crops.  The  resid|ue  of  concern 
in  rotational  crops  is  imidacloprid  and 
its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent.  Treated  areas  may  be  replanted 
with  any  crop  specified  on  an 
imidacloprid  label,  or  any  crop  for 
which  a  tolerance  exists  for 
imidacloprid,  as  soon  as  practical 
following  the  last  application,  with  the 
exception  of  cereals,  legumes,  and 
safflower,  which  have  a  30-day  plant- 
back  restriction.  A  12-month  plant-back 
restriction  must  be  observed  for  crops 
not  listed  on  an  imidacloprid  label  and 
for  crops  for  which  no  tolerances  for 
imidacloprid  have  been  established. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  imidacloprid 
and  its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  in  or  on  com, 
field  fodder  at  0.2  ppm,  com,  field 
forage  at  0.1  ppm.  and  com.  field  grain 
at  0.05  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 
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A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300980  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  1,  2000. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues{s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C400.  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33{i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 


James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  {7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  yoiu 
copies,  identified  by  docket  control 
number  OPP-300980,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described' in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  piu-suant  to  section 
12(d)  of  the  National  Technology' 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  natio'nal  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
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include  regulations  t  lat  have 
"substantial  direct  el  Fects  on  the  States, 
on  the  relationship  b  jtween  the  national 


government  and  the 
distribution  of  powe: 


States,  or  on  the 
and 


responsibilities  among  the  various 
levels  of  government  "  This  final  rule 
directly  regulates  grc  vvers,  food 
processors,  food  ban  Hers  and  food 
retailers,  not  States.  '  'his  action  does  not 
alter  the  relationship  5  or  distribution  of 
power  and  responsih  ilities  established 
by  Congress  in  the  pi  eemption 


provisions  of  FFDCi^ 

VIII.  Submission  to 
Comptroller  Genera 

The  Congressional 
U.S.C.  801  etseq..as 
Business  Regulatory 
Fairness  Act  of  1996 
that  before  a  rule 


:ongress  and  the  ^^^^  ^j.  subjects  in  40  CFR  Part  180 


ma  r 


Review  Act,  5 
added  by  the  Small 
enforcement 
generally  provides 
take  effect,  the 


Com,  field  fodder 
Com,  field  forage 
Com,  field  grain  ., 


[FR  Doc.  00-5047  Filec 
BILLING  CODE  6560-50-F 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Chapter  5 

RIN  3090-AE90 

General  Services  Administration 
Acquisition  Regulat  on 

AGENCY:  Office  of  Ac  quisition  Policy, 

GSA. 

action:  Final  rule. 


(GSj  l) 
es.  h 
Fe<  eral 
9)9, 
Servii  ;es 


summary:  The  Genelal 
Administration 
final,  with  changes 
published  in  the 
FR  37200,  July  9,  1 
of  the  General 
Acquisition  Regulat  on 
rewrote  the  GSAR  ir 
included  only  reguli  tory 
removed  internal 
also  updated  the  GS 
changes  to  the  Fedei  al 
Regulation  (FAR)  Tl 
effective  September 


section  408(n)(4). 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule,  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 


Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  Februarv'  15.  2000. 
lames  lones. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  Section  180.472  is  amended  by 
alphabetically  adding  three  entries  to 
the  table  in  paragraph  (a)  to  read  as 
follows: 

§  1 80.472    Imidacloprid ;  tolerances  for 
residues. 

(a)     * 


Commodity 


Parts  per  million 


Expiration/Revocation  date 


0.20 
0.10 
0.05 


12/31/00 
12/31/00 
12/31/00 


,3-1-00:  8:45  am] 


Services 
is  adopting  as 
he  interim  rule 
Register  at  64 
the  reissuance 
Administration 
(GSAR).  GSA 
plain  language, 
material,  and 
agfency  guidance.  GSA 
KR  to  reflect  recent 

Acquisition 
e  interim  rule  was 
1999. 


GSA  is  also  issuing  final  regulations 
providing  guidance  on  selection  criteria 
for  architect-engineer  contracts. 
dates:  Effective  March  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Sochon,  GSA  Acquisition  Policy 
Division,  (202)  208-6726. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  GSAR,  as  reissued — 

— Uses  plain  language  to  improve  clarity 
and  understanding. 

— Reduces  the  amount  of  regulatory 
material. 

— Eliminates  internal  operating 
procedures  that  do  not  have 
significant  effect  beyond  GSA,  or  a 
significant  cost  or  administrative 
impact  on  contractors  or  offerors. 

— Eliminates  guidance  which  merely 
implements  or  supplements  the 
Federal  Acquisition  Regulation  (FAR) 
without  a  significant  cost  or 
administrative  impact  on  contracts  or 
offerors,  or  an  effect  beyond  GSA's 
internal  operating  procedures. 

— Updates  GSA  rules  for  consistency 
with  recent  Federal  Acquisition 
Regulation  (FAR)  changes. 
GSA  published  and  interim  rule  in 

the  Federal  Register  on  July  9,  1999  (64 

FR  37200).  One  respondent  submitted 


comments  in  response  to  the  interim 

rule.  GSA  considered  those  comments 

in  developing  the  final  rule.  The 

changes  in  this  rule: 

— Update  references  to  the  GSA  Order 
on  use  of  the  credit  card  to  reflect  the 
new  order  issued  by  GSA  on 
September  1,  1999,  and  updating 
related  procedures.  The  changes 
include  updating  the  clause  at  section 
552.232-77  to  reflect  Federal  Supply 
Service  (FSS)  requirements  that  FSS 
contractors  accept  payment  by  the 
Govermentwide  commercial  piuchase 
card  for  orders  that  do  not  exceed  the 
micropurchase  threshold. 

— Correct  an  error  at  section  515.408  in 
a  reference  to  the  clause  to  section 
552.215-72. 

— Update  the  warranty  clause  applicable 
to  multiple  award  schedule  contracts 
to  apply  to  both  domestic  and 
overseas  locations  and  deletes  the 
clause  applicable  to  international 
multiple  award  schedules  to  reflect 
updated  Federal  Supply  Schedule 
programs. 

— Correct  a  typographical  error  at 
section  552.209-70. 

—Revise  section  552.216-70  to 
eliminate  a  duplicated  paragraph. 

—Revise  section  552.232-76  to  clarify 
that  electronic  funds  transfer 
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pajmients  under  acquisitions  of 
leasehold  interests  in  real  property 
occur  through  the  Automated  Clearing 
House. 

— Clarify  protest  procedures  on 

exchange  of  information  between  the 
parties. 

— Update  section  552.247-71  to  refer  to 
common  rates  instead  of  tariffs.  GSA 
also  published  a  proposed  rule  in  the 
Federal  Register  on  August  17,  1999 
(64  FR  44683)  on  selection  criteria  for 
architect-engineer  contracts.  No 
public  comments  were  submitted  on 
the  proposed  rule.  The  final  rule 
clarifies  the  requirement  to  establish  a 
significant  production  capability  in 
the  general  geographical  area  of  the 
project  and  makes  editorial  changes 
into  plain  language. 

B.  Executive  Order  12866 

This  order  was  not  subject  to  Office  of 
Management  emd  Budget  review  under 
Section  6(b)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30,  1993.  This  rule  is  not  a 
major  rule  imder  5  U.S.C.  804. 

C.  Regulatory  Flexibility  Act 

GSA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
GSAR  rewrite  adds  guidance  on 
disclosure  and  use  of  proprietary 
information  when  GSA  will  release 
proposals  outside  the  Government  for 
evaluation  and  provided  a  contract 
clause  to  ensure  that  evaluation 
contractors  protect  proposal  information 
appropriately.  The  rewrite  also  adds 
GSA  agency  protest  procedures.  These 
procedures  offer  vendors  an  alternate 
forum  which  is  quicker  and  less 
expensive  than  protests  to  the  General 
Accounting  Office  or  the  Courts.  The 
guidance  on  use  of  selection  criteria  for 
architect-engineer  contracts  eliminates 
unnecessary  restrictions  to  competition 
in  GSA's  use  of  geographic  limitations 
in  the  evaluation  process  for  these 
contracts.  The  other  revisions  do  not 
add  any  new  requirements;  but  reduce 
the  number  of  agency  regulations, 
restate  existing  requirements  in  plain 
language,  and  provide  consistency  with 
the  FAR.  These  revisions  streamline 
GSA  acquisition  rules,  provide  greater 
flexibility,  and  promote  understanding. 

D.  Paperwork  Reduction  Act 

The  reissued  GSAR  contains 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.)  which  were 
approved  previously  by  OMB  and 


assigned  the  control  numbers  shown  in 
section  501.106. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804.  This  rule  was  submitted  to 
Congress  and  GAO  under  5  U.S.C.  801. 

List  of  Subjects  in  48  CFR  Chapter  5 

Government  procurement. 

Interim  Rule  Adopted  as  Final  With 
Changes 

Accordingly,  GSA  adopts  the  interim 
rule  reissuing  48  CFR  Chapter  5,  which 
was  published  in  the  Federal  Register 
on  July  9,  1999  (64  FR  37200),  as  final 
with  the  following  changes: 

1.  The  authority  citation  for  48  CFR 
Parts  513,  515,  532,  536.  546,  and  552 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  513— SIMPLIRED  ACQUISITION 
PROCEDURES 

2.  In  section  513.302-70,  revise 
paragraph  (a)  to  read  as  follows: 

513.302-7    Purchase  order  and  related 
forms. 

(a)  See  GSA  Order,  Guidance  on  Use 
of  the  Credit  Card  for  Purchases  (CFO 
4200.1),  for  forms  required  for  purchase 
card  actions. 


PART  515— CONTRACTING  BY 
NEGOTIATION 

3.  In  section  515.408,  revise  paragraph 
(d)  to  read  as  follows: 

51 5.408    Solicitation  provisions  and 
contract  clauses. 

***** 

(d)  Insert  the  clause  at  552.215-72,  Price 
Adjustment — Failure  to  Provide  Accurate 
Information,  in  solicitations  and  contracts 
under  the  MAS  program. 


PART  532— CONTRACT  FINANCING 

4.  Revise  sections  532.7002  and 
532.7003  to  read  as  follows: 

532.7002    Solicitation  requirements. 

(a)  In  solicitations  for  supplies  and 
services,  except  FSS  schedule 
solicitations,  request  offerors  to  indicate 
if  they  will  accept  payment  by 
Governmentwide  commercial  purchase 
card.  Identify  the  card  brand(s)  under 
the  GSA  SmartPay  program  that  may  be 
used  to  make  payments  under  the 
contract,  on  the  cover  page  or  in  Section 
L  of  the  solicitation. 

(b)  For  FSS  schedule  contracts, 
identify  the  card  brand(s)  under  the 


GSA  SmartPay  program  that  may  be 
used  to  make  payments  under  the 
contract  in  the  contract  award  letter. 

(c)  For  orders  placed  by  GSA,  you 
may  authorize  payment  by 
Governmentwide  commercial  purchase 
card  only  for  orders  that  do  not  exceed 
$100,000  (see  GSA  Order,  Guidance  on 
Use  of  the  Credit  Card  for  Purchases 
(CFO  4200.1)). 

(d)  Consider  requesting  offerors  to 
designate  different  levels  for  which  they 
may  accept  payment  by 
Governmentwide  commercial  purchase 
card,  for  example: 

"If  awarded  a  contract  under  this 
solicitation,  the  offeror  agrees  to  accept 
payment  by  Governmentwide  commercial 
purchase  card  for  orders  of: 
—$2,500  or  less 
—525,000  or  less 
—$50,000  or  less 
—$100,000  or  less" 

532.7003    Contract  Clause. 

(a)  Indefinite-delivery,  indefinite- 
quantity  (IDIQ)  contracts  other  than 
Federal  Supply  Service.  Insert  the  clause 
at  552.232-77,'  Payment  by 
Governmentwide  Commercial  Purchase 
Card,  in  IDIQ  solicitations  and  contracts 
for  supplies  and  services  if  the  contract 
will  provide  for  payment  by 
Governmentwide  commercial  purchase 
card  as  an  alternative  method  of 
payment  for  orders. 

(b)  Federal  Supply  Sen'ice  Contracts. 
Use  Alternate  I  of  the  clause  at  552.232- 
77  for  all  FSS  schedule  solicitations  and 
contracts.  You  may  use  the  clause  in 
other  FSS  IDIQ  contract  as  appropriate. 

PART  536— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

5.  Add  subpart  536.6  to  read  as 
follows: 

SUBPART  536.6— ARCHITECT- 
ENGINEER  SERVICES 

536.602    Selection  of  firms  for  architect- 
engineer  contracts. 

536.602-1     Selection  criteria. 

(a)  FAR  36.602-1  requires  that 
agencies  include  "location  in  the 
general  geographical  area  of  the  project 
and  knowledge  of  locality  of  the 
project"  as  one  of  several  selection 
criteria. 

(1)  Do  not  use  this  evaluation  factor 
as  a  minimum  qualification  requirement 
for  determining  whether  a  firm  is 
eligible  to  compete  for  a  proposed 
project. 

(2)  This  factor  must  not  exceed  5 
percent  of  the  total  weight  of  all 
evaluation  criteria.  In  order  to  receive 
maximum  score  for  this  factor,  the 
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architect-engineer  fii  m(s)  must 
demonstrate  that  at  1  jast  35  percent  of 
the  architect -engines  r  contract  services 
(based  on  the  total  c(  ntract  price)  will 
be  accomplished  wit  lin  the 
geographical  bounds  ries  established  for 
the  project. 

(3)  Under  an  appn  ved  class  deviation 
from  FAR  36.602-l(i  ,)(5),  this  factor 
does  not  apply  to  pn  jects  that  the  Chief 
Architect  of  GSA  del  ermines  have 
national  significance . 

(b)  The  public  announcement 
(Commerce  Business  Daily  notice)  for  a 
proposed  project  she  uld  identify  the 
general  geographical  area  of  the  project 
by  either: 

(1)  A  radius  in  mil  ss  or  other 
appropriate  unit  of  n  leasure. 

(2)  The  Standard  h  letropolitan 
Statistical  Area,  couiity(ies).  state(s) 
surroimding  the  proj  ect,  or  other 
appropriate  geographic  boundaries. 

(c)  Architect-engir  eer  selections 
under  the  Design  Exi  :ellence  Program 
must  apply  the  geogi  aphical  evaluation 


criteria  in  the  seconc 


(d)  The  public  announcement 


(Commerce  Business 
provide  the  number 
architect-engineer  of 


Daily  notice)  must 
if  calendar  days  the 
record  has  to 


establish  a  productic  n  capability  within 
the  general  geograph  ical  area  of  the 
project.  You  may  all  )w  the  architect- 
engineer  of  record  u  )  to  45  calendar 
days  after  contract  a  vaid  to  establish 
this  production  capa  3ility. 

PART  546— QUALITY  ASSURANCE 


6.  In  section  546. 
(b)  to  read  as  follow; 
(c),  and  redesignate 
(e)  as  paragraphs  (c) 
respectively: 


710 


,  revise  paragraph 
,  remove  paragraph 
)aragraphs  (d)  and 
and  (d) 


546.710    Contract  c\a  jses 


(b)  Multiple  nwan 
the  clause  at  552.24(  -73 
Multiple  Award  Sch  ed 
solicitations  and  coi  tracts 


PART  552— SOLICI 
PROVISIONS  AND 
CLAUSES 


7.-9.  Amend  section 
revise  the  date  and 
read  as  follows: 


552.232-76 
Payment. 


ELECTRONIC 
PAYMENT  (MAR 

*  *  *  * 

(b)*   *  * 


phase. 


schedules.  Insert 
,  Warranty — 
ule,  in 


ATION 
CONTRACT 


jiara; 


552.232-76  to 
graph  (b)(1)  to 


Electronic  Funds  Transfer 

FUNI  IS  TRANSFER 


2(00) 


(1)  The  American  Bankers  Association 
9-digit  identifying  number  for 
Automated  Clearing  House  (ACH) 
transfers  of  the  financing  institution 
receiving  payment  if  the  institution  has 
access  to  the  Federal  Reserve 
Communications  System. 
***** 

10.  Revised  section  552.232-77  to 
read  as  follows: 

552.232-77    Payment  By  Governmentwide 
Commercial  Purchase  Card. 

PAYMENT  BY  GOVERNMENTWIDE 
COMMERCIAL  PURCHASE  CARD  (MAR 
2000) 

(a)  Definitions.  "Governmentwide 
commercial  purchase  card"  means  a 
uniquely  numbered  credit  card  issued  by  a 
contractor  under  GSA's  Governmentwide 
Contract  for  Fleet,  Travel,  and  purchase  Card 
Services  to  named  individual  Government 
employees  or  entities  to  pay  for  official 
Government  purchases. 

"Oral  order"  means  an  order  placed  orally 
either  in  person  or  by  telephone. 

(b)  At  the  option  of  the  Government  and  if 
agreeable  to  the  Contractor,  payments  of 

• or  less  for  oral  or  written  orders 

may  be  made  using  the  Governmentwide 
commercial  purchase  card. 

(c)  The  Contractor  shall  not  process  a 
transaction  for  payment  through  the  credit 
card  clearinghouse  until  the  purchased 
supplies  have  been  shipped  or  services 
performed.  Unless  the  cardholder  requests 
correction  or  replacement  of  a  defective  or 
faulty  item  under  other  contract 
requirements,  the  Contractor  must 
immediately  credit  a  cardholder's  account  for 
items  returned  as  defective  or  faulty. 

(d)  Payments  made  using  the 
Governmentwide  commercial  purchase  card 
are  not  eligible  for  any  negotiated  prompt 
payment  discount.  Payment  made  using  a 
Government  debit  card  will  receive  the 
applicable  prompt  payment  discount. 
(End  of  clause) 

*  Enter  amount  not  to  exceed  $100,000. 

Alternate  I( MAR  2000).  For  ESS  schedule 
solicitations  and  contracts,  replace  paragraph 
(b)  of  the  basic  clause  and  add  paragraph  (c) 
as  follows.  Redesignate  paragraphs  (c)  and  (d) 
of  the  basic  clause  as  (d)  and  (e)  respectively. 

(b)  The  Contractor  must  accept  the 
Governmentwide  commercial  purchase  card 
for  payments  equal  to  or  less  than  the  micro- 
purchase  threshold  (see  Federal  Acquisition 
Regulation  2.101)  for  oral  or  written  orders 
under  this  contract. 

(c)  The  Contractor  and  the  ordering  agency 
may  agree  to  use  the  Governmentwide 
commercial  purchase  card  for  dollar  amounts 
over  the  micro-purchase  threshold,  and  the 
Government  encourages  the  Contractor  to 
accept  payment  by  the  purchase  card.  The 
dollar  value  of  a  purchase  card  action  must 
not  exceed  the  ordering  agency's  established 
limit.  If  the  Contractor  will  not  accept 
payment  by  the  purchase  card  for  an  order 
exceeding  the  micro-purchase  threshold,  the 
Contractor  must  so  advise  the  ordering 


agency  within  24  hours  of  receipt  of  the 
order. . 

11.  Amend  section  552.233-70  to 
revise  the  clause  date  and  paragraphs 
(h)(4)  and  (h)(5)  to  read  as  follows,  and 
to  remove  paragraph  (h)(6): 

552.233-70    Protests  Filed  Directly  with  the 
General  Services  Administration. 

PROTESTS  FILED  DIRECTLY  WITH  THE 
GENERAL  SERVICES  ADMINISTRATION 
(MAR  2000) 
***** 

(h)*  *  * 

(4)  Except  as  provided  in  paragraph  (5)(ii) 
below,  the  parties  are  encouraged,  but  not 
required,  to  exchange  information  submitted 
to  the  Agency  Protest  Official  for  GSA. 

(5)  If  the  agency  makes  a  written  response 
to  the  protest,  the  following  filling 
requirements  apply  unless  the  deciding 
official  approves  other  arrangements: 

(i)  The  agency  must  file  its  response  to  the 
protest  with  the  deciding  official  within  five 
(5)  days  after  the  filing  of  the  protest. 

(ii)  The  agency  must  also  provide  the 
protester  with  a  copy  of  the  response  on  the 
same  day  it  files  the  response  with  the 
deciding  official.  If  the  agency  believes  it 
needs  to  redact  or  withhold  any  information 
in  the  response  from  the  protester,  it  must 
obtain  the  approval  of  the  deciding  official. 
***** 

12.  Revise  section  552.246-73  to  read 
as  follows: 

552.246-73    Warranty— Multiple  Award 
Schedule. 

WARRANTY— MULTIPLE  AWARD 
SCHEDULE  (MAR  2000) 

(a)  Applicable  to  domestic  locations. 
Unless  specified  otherwise  in  this  contract, 
the  Contractor's  standard  commercial 
warranty  as  stated  in  the  Contractor's 
commercial  price  list  applies  to  this  contract. 

(b)  Applicable  to  overseas  destinations. 
Unless  specified  otherwise  in  this  contract, 
the  Contractor's  standard  commercial 
warranty  as  stated  in  the  commercial  price 
list  applies  to  this  contract,  except  as  follows: 

(1)  The  Contractor  must  provide,  at  a 
minimum,  a  warranty  on  all  non-consumable 
parts  for  a  period  of  90  days  from  the  date 
that  the  Government  accepts  the  product. 

(2)  The  Contractor  must  supply  parts  and 
labor  required  under  the  warranty  provisions 
free  of  charge. 

(3)  The  Contractor  must  bear  the 
transportation  costs  of  returning  the  products 
to  and  from  the  repair  facility,  or  the  costs 
involved  with  Contractor  personnel  traveling 
to  The  Governmervt  facility  for  the  purpose  of 
repairing  the  product  onsite,  during  the  90- 
day  warranty  period. 

552.246-74    [Removed] 

(End  of  clause) 

13.  Remove  and  reserve  section 
552.246-74 

14.  Revise  the  prescription  at  section 
552.246-75  to  read  as  follows: 
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552.246-75    Guarantees. 

As  prescribed  in  546.710(c),  insert  the 
following  clause. 


15.  Revise  the  prescription  at  section 
552.246-76  to  read  as  follows: 

552.246-76    Warranty  of  Pesticides. 

As  prescribed  in  546.710(d),  insert  the 
following  clause: 


16.  Amend  section  552.247-71  to 
revise  the  clause  date  and  paragraph 
(c)(2)  to  read  as  follows: 

552.247-71     Diversion  of  Shipment  Under 
f.o.b.  Destination  Contracts. 


DIVERSION  OF  SHIPMENT  UNDER  F.O.B. 
DESTINATION  CONTRACTS  (MAR  2000) 


(c) 


*   •   * 


(2)  If  (i)  shipments  to  the  new  destination 
are  made  by  the  Contractor's  owned  or  leased 
trucks  or  (ii)  shipments  to  the  original 
destination  were  or  would  have  been  made 
by  the  Contractor's  owned  or  leased  trucks, 
the  Government  shall  determine  the 
adjustment  by  substituting  a  rate  equal  to  70 
percent  of  the  lowest  applicable  rate 
published  in  common  carrier  rates  as  of  the 
date  of  shipment  for  the  Contractor's  actual 
rate  or  contemplated  transportation  costs. 
***** 

Dated:  February  18,  2000. 
J.  Les  Davison, 

Acting  Deputy  Associate  Administrator  for 

Acquisition  Policy. 

[FR  Doc.  00-4699  Filed  3-1-00;  8:45  am] 

BILLING  CODE  682&-61-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  00021 104(>-004(M}1;  i.D. 
022500B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atlca  Maclterel  in  the 
Central  Aleutian  District  and  Bering 
Sea  subarea  of  the  Bering  Sea  and 
Aleutian  islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMIMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  first  seasonal 
allowance  of  Atka  mackerel  total 
allowable  catch  (TAC)  specified  for  the 
Central  Aleutian  District. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  26,  2000,  imtil 
1200  hrs,  A.l.t.,  September  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  2000  Harvest  Specifications 
for  Groundfish  (65  FR  8282,  February 
18,  2000)  established  the  first  seasonal 
allowance  of  Atka  mackerel  TAC 
specified  for  the  Central  Aleutian 


District  as  11,424  metric  tons  (mt).  See 
§679.20{c)(3)(iii). 

In  accordance  with  §679.20(d)(l){i), 
the  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  first  seasonal 
allowance  of  Atka  mackerel  TAC 
specified  for  the  Central  Aleutian 
District  will  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  11,174  mt, 
and  is  setting  aside  the  remaining  250 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §  679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  soon  will  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Central  Aleutian  District 
of  the  BSAI. 

Maximiun  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Qassification 

This  action  responds  to  the  best 
available  information  recently  attained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  first  seasonal 
allowance  of  Atka  mackerel  TAC 
specified  for  the  Central  Aleutian 
District  of  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
•  effective  date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  25.  2000 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-4942  Filed  2-25-00;  4:15  pm) 
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lUTIONAL  CfCDTT 
AOMUHSnUTION 

12Cff1Pw«7M 


JMON 


ofFadaral 
of 


AGENCY:  National  C 
Administratioe . 
action:  Notice  of 


InLtaiutdMlen 

idit  Union 


ised  rulemaking. 


rally-insured  credit 

;  in  connection 
;  or  in  the  form  of 
roposal  also 


summary:  The  National  Credit  Union 
Administration  (NCuJA)  is  publishing 
for  notice  and  comment  a  proposed  rule 
regarding  the  treatment  by  the  NCUA 
Board  (Board),  as  conservator  or 
liquidating  agent,  of  nnancial  assets 
transferred  by  a  fed( 
union  to  another  pj 
with  a  secxiritizatioi 
a  participation.  The       , 
addresses  the  treatment  by  the  Board,  as 
conservator  or  liquidating  agent,  of 
agreements  entered  i  nto  by  a  federally- 
insured  credit  union  to  collateralize 
public  funds.  The  pioposal  generally 
provides  that  the  Bo  u-d  will  not,  by 
exercise  of  its  statutory  power  to 
repudiate  contracts,  recover,  reclaim,  or 
recharacterize  as  prqperty  of  the  credit 
union  or  the  liquidation  estate  financial 
assets  that  were  tranjsferred  by  the  credit 
union  to  another  paity  in  connection 
with  a  securitizatioq  or  in  the  form  of 


iroposal  also 
Joard  will  not  seek 


a  participation.  The 
establishes  that  the 
to  avoid  an  otherwii  e  legally 
enforceable  and  per  ected  security 
interest  in  collateral  for  public  funds 
solely  because  the  c  )llateral  was  not 
acquired  contempoi  meously  with  the 
approval  and  execul  ion  of  the  security 
agreement.  The  Boa  d  will  also  not  seek 
to  avoid  a  security  i  iterest  solely 
because  the  collater  il  was  changed, 
increased  or  subject 
time  to  time. 


DATES:  Written 
received  by  the 
April  3,  2000. 
ADDRESSES:  Direct 
Baker.  Secretary  of 


to  substitution  from 


cominents  must  be 
NCI  lA  on  or  before 


c  omments  to  Becky 
I  he  Board.  Mail  or 


hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  may  also  fax 
comments  to  (703)  518-6319.  Please 
send  comments  by  one  method  only. 
FOR  FURTNER  INTORMATION  CONTACT: 
Chrisaothy  J.  Loizos  or  Mary  F.  Rupp, 
Staff  Attorneys.  Division  of  Operations, 
Office  of  General  Counsel,  at  ike  above 
address  or  telephone:  (703)  518-6540. 
SUm.EMCNTARY  MTORMATION: 

Backgroiuirf 

Section  709.10 

Under  generally  accepted  accounting 
principles,  a  transfer  of  financial  assets 
is  accounted  for  as  a  sale  if  the 
transferor  surrenders  contrcJ  over  the 
assets.  One  of  the  conditions  for 
determining  whether  the  transferor  has 
surrendered  control  is  that  the  assets 
have  been  is(riated  from  the  transferor, 
i.e.,  put  presumptively  beyond  the  reach 
of  the  transferor,  its  creditors,  a  trustee 
in  bankruptcy,  or  a  receiver.  This  is 
known  as  the  "legal  isolation" 
condition. 

Where  the  transferor  is  a  federally- 
insured  credit  union  for  which  the 
Board  may  be  appointed  conservator  or 
liquidating  agent,  the  issue  arises 
whether  financial  assets  transferred  in 
connection  with  a  securitization  or  in 
the  form  of  a  participation  would  be  put 
beyond  the  reach  of  the  Board  as 
conservator  or  liquidating  agent.  The 
issue  arises  because  of  the  Board's 
statutory  authority  to  repudiate  credit 
union  contracts  and,  also,  sections 
207(b)(9)  and  208(a)(3)  of  the  Federal 
Credit  Union  Act  (the  Act)  regarding  the 
enforceability  of  agreements  against  the 
NCUA.  12  U.S.C.  1787(b)(9),  1788(a)(3). 
The  specific  issues  are:  whether  the 
Board  might  exercise  its  authority  to 
repudiate  contracts,  and  avoid  a  transfer 
of  financial  assets  in  connection  with  a 
securitization  or  a  participation  to 
recover  assets:  and  whether  the  Board, 
with  respect  to  an  agreement  executed 
in  relation  to  a  transfer  of  financial 
assets  in  connection  with  a 
securitization  or  a  participation,  might 
assert  the  requirements  of  sections 
207(b)(9)  and  208(a)(3)  of  the  Act.  Those 
sections  provide,  that,  to  be  enforceable 
against  the  NCUA,  any  agreement  that 
tends  to  diminish  or  defeat  the  NCUA's 
interest  in  an  asset  must  be  executed 
contemporaneously  with  the  acquisition 


of  the  asset  by  the  credit  union  (the 
"contemporaneous"  requirement). 

The  Federal  Deposit  Insurance 
CorpiwatioB  (FI^C)  published  a  Notice 
of  Proposed  Rulemaking,  64  FR  48968. 
Sept.  9,  19W,  to  resolve  the  issues 
raised  above  in  the  Statement  of 
Financial  Accounting  Standards  No.  125 
(SFAS  125),  issued  by  the  Financial 
AccouDting  Standards  Board.  FDIC 
addressed  whether  its  statutory 
authority  to  repudiate  contracts  under 
section  11(e)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1821(e))  would 
prevent  a  transfer  of  financial  assets  by 
an  insured  depository  institution  in 
connection  with  a  seciiritization  or  in 
the  form  of  a  participation  from 
satisfying  the  "legal  istJation"  condition 
of  SFAS  125.  The  Federal  Credit  Union 
Act  contains  provisions  substantially 
similar  to  12  U.S.C.  1821(e)  that  apply 
when  the  Board  is  appointed 
conservator  or  liquidating  agent  for  a 
federally-insured  credit  union.  See  12 
U.S.C.  1787,  1788.  As  such,  this 
preamble  and  proposed  rule  track  the 
language  of  the  FDIC's  proposed  rule.  12 
CFR  360.6. 

Under  12  U.S.C.  1787(c)(1),  the  Board, 
when  acting  as  conservator  or 
liquidating  agent  of  any  federally- 
insured  credit  union,  has  the  power  to 
disaffirm  or  repudiate  any  contract  or 
lease  (i)  to  which  the  credit  imion  is  a 
party;  (ii)  the  performance  of  which  the 
conservator  or  liquidating  agent,  in  the 
conservator's  or  liquidating  agent's 
discretion,  determines  to  be 
burdensome;  and  (iii)  the  disaffirmance 
or  repudiation  of  which  the  conservator 
or  liquidating  agent  determines,  in  the 
conservator's  or  liquidating  agent's 
discretion,  will  promote  the  orderly 
administration  of  the  credit  union's 
affairs.  Repudiation  of  a  contract 
relieves  the  Board  from  performing  any 
unperformed  obligations  remaining 
under  the  contract.  Repudiation  also 
entitles  the  other  party  to  the  contract  to 
a  claim  for  damages,  which  are  limited 
by  statute  to  actual  direct  compensatory 
damages  determined  as  of  the  date  of 
the  appointment  of  the  liquidating  agent 
or  conservator.  See  12  U.S.C.  1787(c)(3). 

Under  sections  207(b)(9)  and  208(a)(3) 
of  the  Act,  no  agreement  that  tends  to 
diminish  or  defeat  the  NCUA's  interest 
in  an  asset  acquired  from  a  federally- 
insured  credit  union  is  enforceable 
against  the  NCUA  unless  such 
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agreement  meets  certain  requirements. 
One  of  those  requirements  is  that  the 
agreement  be  executed  by  the  credit 
union  and  any  person  claiming  an 
adverse  interest  thereunder 
contemporaneously  with  the  acquisition 
of  the  asset  by  the  credit  union. 

In  order  for  a  transfer  of  financial 
assets  by  a  federally-insured  credit 
union  in  connection  with  a 
securitization  or  in  the  form  of  a 
participation  to  be  accounted  for  as  a 
sale,  the  proposed  rule  provides  that  the 
Board,  by  exercise  of  its  authority  to 
disaffirm  or  repudiate  contracts  under 
12  U.S.C.  1787(c),  will  not  reclaim, 
recover,  or  recharacterize  as  property  of 
the  credit  union  or  the  liquidation  estate 
any  financial  assets  transferred  by  a 
federally-insured  credit  union  to 
another  party  in  connection  with  a 
securitization  or  in  the  form  of  a 
participation.  Although  the  repudiation 
of  a  securitization  or  participation  will 
not  affect  transferred  financial  assets, 
repudiation  will  excuse  the  Board  from 
performing  any  continuing  obligations 
imposed  by  the  securitization  or 
participation.  If  the  Board,  in  order  to 
terminate  such  continuing  obligations  or 
duties,  seeks  to  disaffirm  or  repudiate 
an  agreement  or  contract  under  which  a 
federally-insured  credit  union  has 
transferred  financial  assets  to  another 
party  in  connection  with  a 
securitization  or  a  participation,  the 
Board  will  not  seek  to  reclaim,  recover, 
or  recharacterize  as  property  of  the 
credit  union  or  the  liquidation  estate 
such  financial  assets. 

The  proposed  rule  applies  only  to 
those  securitizations  or  participations  in 
which  the  transfer  of  financial  assets 
meets  all  of  the  conditions  for  sale 
accounting  treatment  under  generally 
accepted  accounting  principles,  other 
than  the  "legal  isolation"  condition, 
which  the  proposed  rule  is  intended  to 
address.  While  the  proposed  rule 
enables  a  credit  union  to  meet  the  "legal 
isolation"  condition,  it  does  not  replace 
the  credit  union  management's 
responsibility  to  establish  evidence 
supporting  the  isolation  criterion  of 
SFAS  125. 

As  part  of  the  definition  of 
"participation,"  the  proposed  rule 
provides  that  a  participation  must  be 
"without  recourse,"  that  is,  the 
participation  must  not  be  subject  to  any 
agreement  that  requires  the  lead 
institution  to  repurchase  the 
participant's  interest  or  to  otherwise 
compensate  the  participant  upon  the 
borrower's  default  on  the  underlying 
obligation.  The  term  "without  recourse" 
does  not,  however,  preclude  the  lead 
institution  from  retaining  a 
subordinated  interest  in  the  participated 


obligation,  against  which  losses  are 
initially  allocated. 

The  proposed  rule  does  not  apply 
unless  the  federally-insured  credit 
union  received  adequate  consideration 
for  the  transfer  of  financial  assets  at  the 
time  of  the  transfer.  Also,  the 
documentation  effecting  the  transfer  of 
financial  assets  must  reflect  the  intent  of 
the  parties  to  treat  the  transaction  as  a 
sale,  and  not  as  a  secured  borrowing,  for 
accounting  purposes. 

The  proposed  rule  will  not  waive, 
limit  or  otherwise  affect  the  rights  or 
powers  of  the  Board  to  take  any  action 
or  to  exercise  any  power  not  specifically 
limited  by  this  section.  This  includes 
any  rights,  powers  or  remedies  of  the 
Board  regarding  transfers  taken  in 
contemplation  of  the  credit  union's 
insolvency  or  with  the  intent  to  hinder, 
delay,  or  defraud  the  institution  or  the 
creditors  of  the  credit  union,  or  that  is 
a  fraudulent  transfer  under  applicable 
law. 

The  proposed  rule  further  provides 
that  the  Board  will  not  seek  to  avoid  an 
otherwise  legally  enforceable 
seciuitization  agreement  or 
participation  agreement  executed  by  a 
federally-insured  credit  union  solely 
because  such  agreement  does  not  meet 
the  "contemporaneous"  requirement  of 
sections  207(b)(9)  and  208(a)(3)  of  the 
Act.  12  U.S.C.  1787(b)(9),  1788(a)(3). 

The  Board  intends  the  proposed  rule 
to  apply  to  seciuritizations  and 
participations  engaged  in  by  federally- 
insured  credit  unions  while  the  rule  is 
in  effect,  even  if  the  rule  is  later 
amended  or  repealed.  Paragraph  (g)  of 
the  proposed  rule  provides  that  the  rule 
will  be  effective  unless  repealed  by  the 
NCUA  upon  30  days  notice  and 
opportunity  for  comment  provided  in 
the  Federal  Register.  This  paragraph 
also  provides  that  any  repeal  or 
amendment  of  the  rule  by  the  NCUA 
will  not  apply  to  any  transfer  of 
financial  assets  made  in  connection 
with  a  securitization  or  participation 
that  was  in  effect  before  such  repeal  or 
amendment.  As  a  result  of  paragraph  (g), 
where  a  transfer  of  financial  assets  in 
connection  with  a  securitization  or  in 
the  form  of  a  participation  is  made  by 
a  credit  union  and  the  securitization  or 
participation  was  in  effect  before  any 
repeal  or  amendment  of  the  rule  by  the 
NCUA,  such  transfer  will  continue  to 
satisfy  the  legal  isolation  requirement 
notwithstanding  the  repeal  or 
amendment. 

Section  709.11 

The  Act  authorizes  federally-insured 
credit  unions  to  become  depositories  of 
pubfic  money.  12  U.S.C.  1767  and  12 
U.S.C.  1789a.  Federal  credit  unions  may 


receive  payments,  representing  equity, 
on  shares,  share  certificates  and  share 
draft  accounts  from  nonmember  units  of 
federal,  state,  local  or  tribal 
governments  and  political  subdivisions 
as  enumerated  in  section  207(k)(2)(A)  of 
the  Act.  12  U.S.C.  1757(6).  As  a  public 
depository,  a  federal  credit  union  may 
pledge  any  of  its  assets  to  secure  the 
payment  of  the  public  funds.  12  U.S.C. 
1767(b). 

NCUA  received  an  inquiry  as  to  the 
enforceability  of  security  interests  for 
public  funds  in  federally-insured  credit 
unions  when  the  granting  of  security 
interests  to  protect  public  funds  is 
authorized  or  required  by  state  or 
federal  law.  On  April  30,  1993,  the  FDIC 
addressed  this  precise  issue  in  its 
"Statement  of  Policy  Regarding 
Treatment  of  Security  Interests  After 
Appointment  of  the  Federal  Deposit 
Insurance  Corporation  as  Conservator  or 
Receiver.  "  The  FDIC  found  that, 
provided  the  following  five  assumptions 
were  met,  when  acting  as  conservator  or 
receiver,  it  would  not  seek  to  avoid  an 
otherwise  legally  enforceable  and 
perfected  security  interest  solely 
because  the  security  agreement  granting 
or  creating  such  security  interest  did  not 
meet  the  "contemporaneous" 
requirements  of  sections  ll(d)((), 
ll(n)(4)(I),  and  13(e)  of  the  Federal 
Deposit  Insurance  Act. 

In  its  analysis,  FDIC  assumed  the 
following:  (1)  the  agreement  was 
undertaken  in  the  ordinary  course  of 
business,  not  in  contemplation  of 
insolvency,  and  with  no  intent  to 
hinder,  delay  or  defraud  the  depository 
institution  or  its  creditors;  (2)  the 
secured  obligation  represented  a  bona 
fide  and  arm's  length  transaction:  (3)  the 
secured  party  or  parties  were  not 
insiders  or  affiliates  of  the  depository 
institution;  (4)  the  grant  or  creation  of 
the  security  interest  was  for  adequate 
consideration;  and  (5)  the  security 
agreement  evidencing  the  security 
interest  was  in  writing,  approved  by  the 
depository  institution's  board  of 
directors  or  loan  committee  (which 
approval  is  reflected  in  the  minutes  of 
a  meeting  of  the  board  of  directors  or 
committee)  and  has  been,  continuously 
from  the  time  of  its  execution,  an 
official  record  of  the  depository 
institution.  58  FR  16833,  March  31, 

1993.  Congress  enacted  the  tenor  of 
FDIC's  policy  statement  in  section  317 
of  the  Riegle  Community  Development 
and  Regulatorv  Improvement  Act  of 

1994.  12  U.S.C.  1823(e)(2). 

The  Board  believes  it  should  limit  its 
extraordinary  authority  as  a  conser\'ator 
or  liquidating  agent  with  special 
provisions  for  security  interests  related 
to  public  funds.  This  will  allow 
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federally-insured  crt  dit  imions  to  offer 
governmental  depos  tors  the  same 
protections  the  Fede  al  Deposit 
Insurance  Act  provic  es  them  for 
deposits  in  banks.  A  ;  such,  the 
proposed  rule  establ  shes  that  the 
Board,  acting  as  con!  ervator  or 
liquidating  agent  for  a  federally-insured 
credit  imion,  will  nc  I  seek  to  avoid  an 
otherwise  legally  enforceable  and 
perfected  security  interest  in  collateral 
for  pubhc  funds  solaly  because  the 
security  agreement  j  ranting  or  creating 
such  security  intere;  t  does  not  meet  the 
contemporaneous  re  quirement  of 
sections  207(b)(9)  an  d  208(a)(3)  of  the 
Federal  Credit  Union  Act.  The  Board 
will  not  avoid  a  seci  rity  interest 
because  the  collates  1  was  not  acquired 
contemporaneously  with  the  approval 
and  execution  of  the  security  agreement 
or  because  the  collal  eral  changed, 
increased  or  was  sul  ject  to  substitution 
from  time  to  time. 

Under  NCUA's  In  erpretive  Ruling 
and  Policy  Statemet  t  87-2,  the  Board's 
general  policy  is  to  |  irovide  a  60-day 
comment  period  for  a  proposed 
regulation.  In  this  a  se.  the  Board 
believes  that  a  30-dc  y  comment  period 
will  be  adequate  anc  is  appropriate 
given  that  the  propc  sal  has  the  effect  of 
providing  greater  fie  xibility  for 
federally-insured  crjdit  unions. 

Regulatory  Procedu  res 

Paperwork  Reductk  n  Act 

NCUA  has  deteni  ined  that  the 
proposed  amendme  its  do  not  increase 
paperwork  requiren  ents  under  the 
Paperwork  Reductic  n  Act  of  1995  and 
regulations  of  the  O  Fice  of  Management 
and  Budget.  The  Re  ;ulatory  Flexibility 


Act  requires  NCUA 
analysis  to  describe 


to  prepare  an 
any  significant 


economic  impact  at  y  final  regulation 
may  have  on  a  subs  antial  number  of 
small  entities  (prim  irily  those  under  $1 
million  in  assets).  F  ar  purposes  of  this 
analysis,  credit  unicms  under  $1  million 
in  assets  will  be  cor  sidered  small 
entities.  As  of  June  50,  1999,  there  were 
1.690  such  entities  vith  a  total  of  $807.3 
million  in  assets,  w  th  an  average  asset 
size  of  $0.5  million,  These  small  entities 
make  up  15.6  perceit  of  all  credit 
unions,  but  only  0.;  percent  of  all  credit 
union  assets. 

The  proposed  rul  3  addresses  the 
maimer  in  which  tl  e  Board  will  enforce 
its  rights  as  a  conse  -vator  or  liquidating 
agent  when  evaluat  ing  financial  assets 
transferred  during  <  securitization  or 
participation,  or  rei  iewing  the 
collateralization  of  jublic  funds.  The 
proposed  rule  does  not  impose 
additional  reportin  ;  or  recordkeeping 
burdens  that  are  nc  t  already  a  function 


of  entering  into  such  transactions. 
Therefore,  the  Board  has  determined 
and  certifies  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  imions. 

Executive  Order  13132 

Executive  Ch-der  13132  encoiu-ages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  comphes 
with  the  executive  order.  This  proposed 
rule,  if  adopted,  will  apply  to  all 
federally-insiu^d  credit  unions,  but  it 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  NCUA  has 
determined  that  the  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  will  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act.  1999, 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  amendment  is  imderstandable 
and  minimedly  intrusive  if  implemented 
as  proposed. 

List  of  Subjects  in  12  CFR  Part  709 

Credit  unions.  Liquidations. 

By  tile  National  Credit  Union 
Administration  Board  on  February  24,  2000. 

Becky  Baker. 

Secretary  of  the  Board. 

For  the  reasons  set  out  in  the 
preamble,  the  NCUA  proposes  to  amend 
12  CFR  part  709  as  follows: 

PART  709— INVOLUNTARY 
LIQUIDATION  OF  FEDERAL  CREDIT 
UNIONS  AND  ADJUDICATION  OF 
CREDITOR  CLAIMS  INVOLVING 
FEDERALLY-INSURED  CREDIT 
UNIONS  IN  LIQUIDATION 

1.  The  authority  citation  for  part  709 
is  revised  to  read  as  follows: 


Authority:  12  U.S.C.  1757;  12  U.S.C.  1766; 
12  U.S.C.  1767;  12  U.S.C.  1786(h);  12  U.S.C. 
1787:  12  U.S.C.  1788;  12  U.S.C.  1789;  12 
U.S.C.  1789a. 

2.  Amend  §  709.0  by  revising  the  first 
sentence  to  read  as  follows: 

§709.0    Scope. 

The  rules  and  procedures  set  forth  in 
this  part  apply  to  charter  revocations  of 
federal  credit  unions  imder  12  U.S.C. 
1787(a)(1)(A).  (B),  the  involuntary 
liquidation  and  adjudication  of  creditor 
claims  in  all  cases  involving  federally- 
insured  credit  unions,  the  treatment  by 
the  Board  as  conservator  or  liquidating 
agent  of  financial  assets  transferred  in 
connection  with  a  seciuitization  or 
participation,  and  the  treatment  by  the 
Board  as  conservator  or  liquidating 
agent  of  public  funds  held  by  a 
federally-insured  credit  imion.  *   *   * 

3.  Add  §  709.10  to  part  709  to  read  as 
follows: 

§709.10    Treatment  by  conservator  or 
liquidating  agent  of  financial  assets 
transferred  in  connection  with  a 
securitization  or  participation. 

(a)  Definitions.  (1)  Beneficial  interest 
means  debt  or  equity  (or  mixed) 
interests  or  obligations  of  any  type 
issued  by  a  special  purpose  entity  that 
entitle  their  holders  to  receive  payments 
that  depend  primarily  on  the  cash  flow 
from  financial  assets  owned  by  the 
special  purpose  entity. 

(2)  Financial  asset  means  cash  or  a 
contract  or  instrument  that  conveys  to 
one  entity  a  contractual  right  to  receive 
cash  or  another  financial  instnunent 
from  another  entity. 

(3)  Legal  isolation  means  that 
transferred  financial  assets  have  been 
put  presumptively  beyond  the  reach  of 
the  transferor,  its  creditors,  a  trustee  in 
bankruptcy,  or  a  receiver,  either  by  a 
single  transaction  or  a  series  of 
transactions  taken  as  a  whole. 

(4)  Participation  means  the  transfer  or 
assignment  of  an  undivided  interest  in 
all  or  part  of  a  loan  or  a  lease  from  a 
seller,  known  as  the  "lead,"  to  a  buyer, 
known  as  the  "participant,"  without 
recourse  to  the  lead,  under  an  agreement 
between  the  lead  and  the  participant. 
Without  recourse  means  that  the 
participation  is  not  subject  to  any 
agreement  that  requires  the  lead  to 
repiu^chase  the  participant's  interest  or 
to  otherwise  compensate  the  peulicipant 
upon  the  borrower's  default  on  the 
underlying  obligation. 

(5)  Securitization  means  the  issuance 
by  a  special  purpose  entity  of  beneficial 
interests: 

(i)  The  most  senior  class  of  which  at 
time  of  issuance  is  rated  in  one  of  the 
fovu  highest  categories  assigned  to  long- 
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term  debt  or  in  an  equivalent  short-term 
category  (within  either  of  which  there 
may  be  sub-categories  or  gradations 
indicating  relative  standing)  by  one  or 
more  nationally  recognized  statistical 
rating  organizations;  or 

(ii)  Which  are  sold  in  transactions  by 
an  issuer  not  involving  any  public 
offering  for  purposes  of  section  4  of  the 
Securities  Act  of  1933,  as  amended,  or 
in  transactions  exempt  from  registration 
under  such  Act  imder  17  CFR  230.901 
through  230.905  (Regulation  S) 
thereunder  (or  any  successor 
regulation). 

(6)  Special  purpose  entity  means  a 
trust,  corporation,  or  other  entity  with  a 
distinct  standing  at  law  separate  from 
the  federally-insured  credit  union  that  is 
primarily  engaged  in  acquiring  and 
holding  (or  transferring  to  another 
special  purpose  entity)  financial  assets, 
and  in  activities  related  or  incidental 
thereto,  in  connection  with  the  issuance 
by  such  special  purpose  entity  (or  by 
another  special  purpose  entity  that 
acquires  financial  assets  directly  or 
indirectly  from  such  special  purpose 
entity)  of  beneficial  interests. 

(b)  The  Board,  by  exercise  of  its 
authority  to  disaffirm  or  repudiate 
contracts  under  12  U.S.C.  1787(c),  will 
not  reclaim,  recover,  or  recharacterize  as 
property  of  the  credit  union  or  the 
liquidation  estate  any  financial  assets 
transferred  to  another  party  by  a 
federally-insured  credit  union  in 
connection  with  a  securitization  or 
participation,  provided  that  a  transfer 
meets  all  conditions  for  sale  accounting 
treatment  under  generally  accepted 
accounting  principles,  other  than  the 
"legal  isolation"  condition  addressed  by 
this  section. 

(c)  Paragraph  (b)  of  this  section  will 
not  apply  unless  the  federally-insiued 
credit  luiion  received  adequate 
consideration  for  the  transfer  of 
financial  assets  at  the  time  of  the 
transfer,  and  the  documentation 
effecting  the  transfer  of  financial  assets 
reflects  the  intent  of  the  parties  to  treat 
the  transaction  as  a  sale,  and  not  as  a 
secured  borrowing,  for  accoimting 
piuposes. 

(d)  Paragraph  (b)  of  this  section  will 
not  be  construed  as  waiving,  limiting,  or 
otherwise  affecting  the  power  of  the 
Board,  as  conservator  or  liquidating 
agent,  to  disaffirm  or  repudiate  any 
agreement  imposing  continuing 
obligations  or  duties  upon  the  federally- 
insiued  credit  imion  in  conservatorship 
or  the  liquidation  estate. 

(e)  Paragraph  (b)  of  this  section  will 
not  be  construed  as  waiving,  limiting  or 
otherwise  affecting  the  rights  or  powers 
of  the  Board  to  take  any  action  or  to 


exercise  any  power  not  specifically 
limited  by  this  section,  including,  but 
not  limited  to,  any  rights,  powers  or 
remedies  of  the  Board  regarding 
transfers  taken  in  contemplation  of  the 
credit  imion's  insolvency  or  with  the 
intent  to  hinder,  delay,  or  defraud  the 
credit  union  or  the  creditors  of  such 
credit  union,  or  that  is  a  fraudulent 
transfer  under  applicable  law. 

(f)  The  Board  will  not  seek  to  avoid 
an  otherwise  legally  enforceable 
securitization  agreement  or 
participation  agreement  executed  by  a 
federally-insured  credit  union  solely 
because  such  agreement  does  not  meet 
the  "contemporaneous"  requirement  of 
sections  207(b)(9)  and  208(a)(3)  of  the 
Federal  Credit  Union  Act. 

(g)  This  section  may  be  repealed  by 
the  NCUA  upon  30  days  notice  and 
opportimity  for  comment  provided  in 
the  Federal  Register,  but  any  such 
repeal  or  amendment  will  not  apply  to 
any  transfers  of  financial  assets  made  in 
connection  with  a  seciuitization  or 
participation  that  was  in  effect  before 
such  repeal  or  modification.  For 
purposes  of  this  paragraph,  a 
securitization  would  be  in  effect  on  the 
earliest  date  that  the  most  senior  level 
of  beneficial  interests  is  issued,  and  a 
participation  would  be  in  effect  on  the 
date  that  the  parties  executed  the 
participation  agreement. 

4.  Add  §  709.11  to  part  709  to  read  as 
follows:    ■ 

§  709.1 1    Treatment  by  conservator  or 
liquidating  agent  of  collateralized  public 
funds. 

An  agreement  to  provide  for  the 
lawful  collateralization  of  funds  of  a 
federal,  state,  or  local  governmental 
entity  or  of  any  depositor  or  member 
referred  to  in  section  207(k)(2)(A)  of  the 
Act  will  not  be  deemed  to  be  invalid 
under  section  208(a)(3)  of  the  Act  solely 
because  such  agreement  was  not 
executed  contemporaneously  with  the 
acquisition  of  collateral  or  with  any 
changes  in  the  collateral  made  in 
accordance  with  such  agreement. 

[FR  Doc.  00-4852  Filed  3-1-00;  8:45  am) 
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COMMODtTY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

RIN  3038-AB37 

Exemption  for  Commodity  Pool 
Operators  With  Respect  to  Offerings  to 
Qualified  Eligible  Participants; 
Exemption  for  Commodity  Trading 
Advisors  With  Respect  to  Advising 
Qualified  Eligible  Clients 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  revise  Commission  Rule 
4.7  ("Proposal").'  Rule  4.7  provides  a 
simplified  regulatory  framework  for 
commodit\'  pool  operators  ("CPOs") 
operating  commodity  pools  consisting 
of  certain  highly  accredited  pool 
participants,  termed  "qualified  eligible 
participants"  ("QEPs"),  and  for 
commodity  trading  advisors  ("CTAs") 
directing  or  guiding  the  conunodity 
interest  trading  accounts  of  certain 
highly  accredited  clients,  termed 
"quahfied  eligible  clients"  ("QECs"). 
The  Proposal  would  revise  the  rule  both 
substantively  and  technically. 

The  proposed  substantive  revisions 
are  intended  to  make  Rule  4.7  available 
to  more  CPOs  and  CTAs  and  under 
more  situations,  by  bringing  within  the 
scope  of  the  rule  those  additional 
persons  who  the  Commission  now 
believes  should  be  included  in  the  QEP 
and  QEC  definitions.  The  Proposal 
would  add,  among  others,  the  following 
persons  to  the  existing  QEP  and  QEC 
definitions:  Principals  of  the  registered 
investment  professionals  currently 
defined  as  QEPs  and  QECs;  certain 
registered  securities  investment  advisers 
and  their  principals;  "qualified 
piut:hasers"  and  "knowledgeable 
employees"  as  those  terms  are  defined 
under  the  federal  securities  laws;  certain 
employees  of  pools,  CPOs  and  CTAs 
and  certain  of  those  employees' 
immediate  family  members;  and  trusts 
whose  advisors  and  settlors  are  QEPs  or 
QECs.  In  addition,  the  Proposal  would 
make  it  easier  for  certain  charitable 
organizations,  trusts  and  collective 
investment  vehicles  to  be  QEPs  and 
QECs,  and,  under  certain  circumstances, 
it  would  include  persons  who  are  not 
"United  States  persons"  in  the  QEC 
definition.  Certain  of  the  proposed 
technical  revisions,  i.e.,  those  which 
would  reorganize  the  rule,  are  intended 


•  Commission  rules  referred  to  herein  are  found 
at  17CFRCh.  1. 
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C.  Persons  Who  Must  Satisfy  the  Portfolio 
Requirement  To  Be  QEPs  and  QECs 

IV.  Comparison  Chart 

V.  Related  Matters 

A.  Paperwork  Reduction  Act 

B.  Regulatory  Flexibility  Act 

I.  Background 

A.  Regulation  ofCPOs  and  CTAs  Under 
the  Commodity  Exchange  Act 

Section  4m(l)  of  Commodity 
Exchange  Act  (the  "Act")  ^  requires  each 
person  who  comes  within  the  definition 
of  the  term  "commodity  pool  operator" 
in  Section  la(4)  of  the  Act  ^  or 
"commodity  trading  advisor"  in  Section 
la(5)  of  the  Act "  to  register  with  the 
Commission  as  a  CPO  or  CTA, 
respectively,  or  to  satisfy  the 
requirements  for  exemption  from  such 
registration,  s  Part  4  of  the  Commission 
regulations  ^  relates  to  the  operations 
and  activities  of  CPOs  and  CTAs.  Part  4 
includes  disclosure,  reporting  and 
recordkeeping  requirements  for  CPOs 
(Rules  4.21  through  4.26)  and  disclosure 
and  recordkeeping  requirements  for 
CTAs  (Rules  4.31  through  4.36).  In 
addition,  regardless  of  registration 
status.  Rules  4.20  and  4.30  prohibit 
certain  activities  by  CPOs  and  CTAs, 
respectively,  and  Rule  4.41  sets  forth 
certain  advertising  requirements  for 
CPOs,  CTAs  and  the  principals  thereof. 

The  Commission  has  endeavored  to 
construct  a  regulatory  framework  for 
CPOs  and  CTAs  that  avoids  unnecessary 
burdens  while,  at  the  same  time, 
/naintains  customer  protection.  From 
time  to  time  the  Commission  has  refined 
that  framework  as  appropriate  to 
respond  to  changing  market  conditions 
and  to  simplify  and  to  streamline  the 
regulatory  structure  without  creating 
regulatory  gaps.^ 

B.  Rule  4.7 

In  1992,  the  Commission  adopted 
Rule  4.7  as  part  of  the  Commission's 


2  7U.S.C.  6m(l)(1994). 

VL'.S.C.  la(4)(1994). 

^7U.S.C.  la(5)(1994). 

'•Rule  4.13  provides  exemption  from  CPO 
registration  for  the  persons  specified  therein. 
Section  4m(l)  of  the  Act.  7  U.S.C.  6m(l)  (1994).  and 
Rule  4.14  provide  exemption  from  CTA  registration 
for  the  persons  specified  therein. 

•i  Part  4  includes  Rules  4.1-4.41. 

'  See.  e.g..  Rules  4.5,  4.12(b)  and  4.14(a)(8).  which 
provide  exceptions  from  registration  or  particular 
Part  4  requirements  based  upon,  among  other 
things,  the  applicability  of  another  federal 
regulatorv  framework  to  the  CPO  or  CTA.  Rule  4.5 
was  published  at  50  FR  15868  (Apr.  23.  1985): 
Rules  4.12(b)  and  4.14(a)(8)  were  published  at  52 
FR  41975  (Nov.  2,  1987). 


ongoing  program  for  review  of  its  rules. ^ 
Rule  4.7(a)  provides  an  exemption  from 
certain  disclosure,  reporting  and 
recordkeeping  requirements  for 
registered  CPOs  in  connection  with 
their  operation  of  commodity  pools 
whose  participants  are  QEPs.  The 
exemption  provides  relief  from  all  of  the 
specific  disclosures  required  by  Rules 

4.21  and  4.24  through  4.26  and 
streamlines  the  reporting  and 
recordkeeping  requirements  of  Rules 

4.22  and  4.23,  respectively.  In  proposing 
Rule  4.7(a),  the  Commission  stated  that 
it  had  the  dual  objective,  consistent 
with  its  customer  protection  role,  of: 

(1)  Reducing  unnecessary  regulatory 
prescriptions  for  CPOs  offering  pool 
participations  only  to  persons  who,  based 
upon  the  qualifying  criteria  in  the  proposed 
rule,  do  not  appear  to  need  the  full 
protections  offered  by  the  part  4  framework; 
and  (2)  coordinating  its  rules  with  those  of 
the  [Securities  and  Exchange  Commission) 
applicable  to  private  offerings  exempt  from 
registration  pursuant  to  Section  4(2)  of  the 
Securities  Act  so  that  most  qualifying 
offerings  may  operate  under  an  exemption 
from  otherwise  applicable  requirements  of 
both  the  Commodity  Exchange  Act  and  the 
securities  laws.  ^ 

Under  Rule  4.7(a),  however,  a 
registered  CPO  operating  a  pool  for 
which  it  has  claimed  Rule  4.7  relief 
("exempt  pool")  remains  subject  to  all 
other  applicable  requirements  of  the  Act 
and  the  Commission's  regulations 
issued  thereunder  with  respect  to  the 
exempt  pool  and  any  other  pool  the 
CPO  operates  or  intends  to  operate.^" 
For  example,  it  remains  subject  to  the 
antifraud  provisions  of  Sections  4b  and 
4o  of  the  Act,^ '  the  prohibited  activities 
and  advertising  provisions  applicable  to 
CPOs  in  Rules  4.20  and  4.41, 
respectively,  and  the  reporting 
requirements  for  traders  set  forth  in 
Peuls  15,  18  and  19  of  the  Commission's 
regulations.  Moreover,  if  a  CPO 
distributes  an  offering  memorandum  in 
connection  with  soliciting 
participations  in  an  exempt  pool,  the 
memorandum  must  include  all 
disclosures  necessary  to  make  the 
information  contained  therein,  in  the 
context  in  which  it  is  furnished,  not 
misleading. '2 


"  57  FR  34853  (Aug.  7,  1992).  The  Commission 
made  certain  technical,  non-substantive 
amendments  to  Rule  4.7  in  1995.  See  60  FR  38146. 
38182  (July  25,  1995).  These  amendments  were 
necessary  to  conform  certain  of  the  references  in 
Rule  4.7  to  other  Part  4  rules  the  Commission  had 
renumbered  in  connection  with  revising  the 
disclosure  rules  generally  applicable  to  CPOs  and 
CTAs. 

'J  57  FR  3148.  3150-5J  (Jan.  28,  1992). 

'"Rule  4.7(a)(4). 

'17  U.S.C.  6b  and  6o  (1994). 

'^Rule4.7(a)(2)(i)(A). 
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Rule  4.7(b)  provides  similar  relief 
from  the  specific  disclosure 
requirements  of  Rules  4.31  and  4.34 
through  4.36  and  recordkeeping 
requirements  of  Rule  4.33  to  registered 
CTAs  who  direct  or  guide  the 
commodity  interest  trading  accounts  of 
QECs  ("exempt  accounts").  In  proposing 
Rule  4.7(b),  the  Commission  stated  that 
its  rationale  "is  analogous  to  that  for 
proposing  relief  for  CPOs,  i.e.,  that  QEPs 
are  sophisticated  investors  who  have  the 
financial  ability  and  experience 
necessary  to  understand  the  risks  of 
futures  trading  and  to  obtain  the 
information  they  require."  ^^ 

Under  Rule  4  "7(b),  a  CTA  that  has 
claimed  Rule  4.7  relief  with  respect  to 
a  QEC  likewise  remains  subject  to  all 
other  applicable  requirements  of  the  Act 
and  the  Commission's  regulations  with 
respect  to  the  QEC  and  any  other  client 
to  which  the  CTA  provides  or  intends 
to  provide  commodity  interest  trading 
advice. i'*  Similarly,  if  a  CTA  delivers  a 
brochiue  or  other  disclosure  statement 
to  QECs,  the  brochure  or  statement  must 
include  all  disclosures  necessary  to 
make  the  information  contained  therein, 
in  the  context  in  which  it  is  furnished, 
not  misleading.  15 

C.  Developments  Subsequent  to  the 
Adoption  of  Rule  4.7 

Subsequent  to  the  adoption  of  Rule 
4.7,  and  consistent  with  the  purposes  of 
the  rule,  Commission  staff  has  permitted 
a  CPO  to  treat  as  a  QEP  and  a  CTA  to 
treat  as  a  QEC  certain  persons  who  did 
not  meet  the  specified  criteria  of  the 
rule.  Various  of  these  letters  are  cited 
infra  at  Part  III. 

In  addition,  in  1996,  Congress  enacted 
the  National  Securities  Markets 
Improvement  Act  of  1996  ("NSMIA").'^ 
Many  collective  investment  vehicles 
trade  both  securities  and  commodity 
interests,  and  absent  an  exemption,  they 
are  subject  to  registration  as  an 
investment  company  under  the 
Investment  Company  Act  of  1940  (the 
"ICA")  and  their  operators  are  subject  to 
registration  as  a  CPO  under  the  Act.*^ 


'357FRat  3151. 

■••Rule  4.7(b)(4). 

i5Rule4.7(b)(2)(i)(A). 

'«Pub.  L.  No.  104-290,  110  Stat.  3416  (codified 
as  amended  in  scattered  sections  of  15  U.S.C.  and 
29  U.S.C). 

"See,  e.g.,  Peavey  Commodity  Futures  Funds  1, 
11,  III  IW83-1984  Transfer  Binder],  Fed.  Sec.  L.  Rep. 
(CCH)  H  77,511  (June  2,  1983).  In  discussing  certain 
recent  amendments  to  the  federal  securities  laws 
concerning  the  jurisdiction  of  the  SEC  and  the 
Commission,  staff  of  the  SEC's  Division  of 
Investment  Management  stated: 

|Aln  entity  investing  in  (futures  on  certain 
securities  or  options  on  such  futures)  is  not  subject 
to  the  jurisdiction  of  the  SEC  under  the  Investment 
Company  Act  of  1940  unless  such  entity  is 
otherwise  an  investment  company  under  the 


Among  other  things,  NSMIA  added 
Section  3(c)(7)  to  the  ICA  i8  thereby 
providing  an  additional  exemption  from 
the  definition  of  the  term  "investment 
company"  under  the  ICA  with  respect  to 
funds  comprised  exclusively  of 
qualified  purchasers  ("QPs").  NSMIA 
also  directed  the  Securities  and 
Exchange  Commission  ("SEC")  to, 
promulgate  rules  that  would  permit 
ownership  by  knowledgeable  employees 
of  the  securities  of  the  issuer  (or 
affiliate)  without  loss  of  the  issuer's 
definitiond  exemption  under  Section 
3(c)(1)  19  or  3(c)(7)  of  the  ICA.  In  1997, 
the  SEC  adopted  Rule  3c-5  under  the 
ICA,2°  which  defines  the  term 
"knowledgeable  employee."  ^i 

Based  upon  stafTs  experience  in 
administering  Rule  4.7  and  taking  into 
accoimt  these  recent  developments  in 
the  federal  securities  laws,  the 
Commission  is  proposing  to  expand  the 
QEP  and  QEC  definitions,  which  would 
have  the  effect  of  permitting  registered 
CPOs  and  CTAs  to  claim  relief  in 
additional  circumstances  under  Rule 
4.7.  In  taking  this  action,  the 
Commission  has  been  guided  by  the 
purposes  of  Rule  4.7.  As  stated  above, 
with  respect  to  CPOs,  these  purposes  are 
to:  (1)  Reduce  unnecessary  regulatory 
burdens  with  respect  to  persons  who 
appear  not  to  need  the  full  protections 
of  the  Part  4  framework;  and  (2) 
coordinate  the  Commission's  rules  with 
certain  federal  securities  laws.^^  As  for 
CTAs,  the  rationale  for  relief  "is 
analogous  to  that  for  *   *  *  CPOs,  i.e., 
that  QEPs  are  sophisticated  investors 
who  have  the  financial  ability  and 
experience  necessary  to  understand  the 
risks  of  futures  trading  and  to  obtain  the 
information  they  require."  ^^ 

The  Commission  also  is  proposing  to 
reorganize  Rule  4.7.  In  light  of  the 
breadth  of  the  proposed  actions,  the 
Commission  is  publishing  in  this  release 
the  entire  text  of  Rule  4.7  as  it  would 


Investment  Company  Act  of  1940.  (Emphasis  in 
original.) 

Id.  at  78,651. 

>«15  U.S.C.  80a-3(c)(7)  (Supp.  Ill  1997).  Section 
3(c)(7)  is  further  discussed  infra  at  Part  III.  B.2.c. 

'«15  U.S.C.  80a-3(c)(l)  (1994  &  Supp.  Ill  1997). 
Section  3(c)(1)  of  the  ICA  exempts  from  the 
definition  of  investment  company  any  issuer  that  is 
not  making  and  does  not  propose  to  make  a  public 
offering  of  its  securities  whose  outstanding 
securities  (other  than  short-term  paper)  are  owned 
by  not  more  than  100  beneficial  owners. 

20  17  CFR  270.3C-5  (1999). 

-^  See  62  FR  17512  (Apr.  9,  1997).  According  to 
the  SEC,  Congress'  purpose  in  directing  the  SEC  to 
adopt  this  provision  "appears  to  be  to  allow 
privately  offered  funds  to  offer  persons  who 
participate  in  the  funds'  management  the 
opportunity  to  invest  in  the  fund  as  a  benefit  of 
employment."  Id.  at  17514  n.22. 

"See  57  FRat  31.50-51. 

"23  Id.  at  3151. 


appear  if  the  proposed  rule  amendments 
were  adopted.  Moreover,  to  assist 
interested  persons  in  providing 
comments  on  the  Proposal,  the 
Commission  is  including  in  this  release 
a  chart  that  compares  the  provisions  of 
the  proposed  rule  with  the  provisions  of 
the  existing  rule.  This  chart  is  set  forth 
below  at  Part  IV. 

n.  Proposed  Technical  Revisions: 
Reorganization 

A.  Organization  of  Existing  Rule  4.7 

Commission  stag's  experience  in 
administering  Rule  4.7  has  been  that,  as 
the  rule  currently  is  organized,  CPOs 
and  CTAs  frequently  have  experienced 
difficulties  in  determining  whether  a 
particular  person  is  a  QEP  or  a  QEC, 
Accordingly,  the  Commission  is 
proposing  to  reorganize  Rule  4.7  to 
facilitate  these  determinations. 

Existing  Rule  4.7  is  divided  into  three 
paragraphs.  Paragraph  (a),  captioned 
"Relief  for  commodity  pool  operators," 
contains  provisions  relating  to  the 
definition  of  a  QEP,  the  relief  a  CPO 
may  claim  under  Rule  4.7,  the  notice  a 
CPO  must  file  to  claim  exemption  under 
Rule  4.7  and  the  effect  the  filing  of  the 
notice  has  on  the  CPO's  other 
obligations  under  the  Act  and  other 
provisions  of  the  Commission's  rules. 2* 
Paragraph  (b),  captioned  "Relief  for 
commodity  trading  advisors,"  contains 
similar  provisions  for  CTAs,  ^^ 
Paragraph  (c),  captioned  "Insignificant 
deviations  from  a  term,  condition  or 
requirement  of  Rule  4.7,"  contains 
provisions  relating  to  a  failure  to 
comply  with  Rule  4.7.  Persons  have 
found  determining  the  availability  of 
relief  under  Rule  4.7  difficult  at  times 
because  of,  among  other  things,  the 
multiple  definitional  criteria  and  the  • 
manner  in  which  the  text  is  subdivided 
under  the  existing  organization. 

B.  Proposed  Reorganization 

Under  the  Proposal,  Rule  4.7  would 
be  reorganized  into  four  paragraphs. 
Proposed  paragraph  (a),  which  would  be 
captioned  "Definitions,"  would  contain 
all  of  the  definitions  under  Rule  4.7, 
including  both  the  QEP  and  QEC 
definitions.  Proposed  paragraph  (b), 
which  would  be  captioned  "Relief  for 
commodity  pool  operators,"  would 
contain  the  other  existing  provisions 
applicable  to  CPOs  (relief,  notice  and 
effect)  2fi  Proposed  paragraph  (c),  which 
would  be  captioned  "Relief  for 


2«  Rules  4.7(a)(1),  (2).  (3)  and  (4),  respectively. 

-■'Rules  4.7(b)(1).  (2).  (3)  and  (4).  respectively. 

2*  Existing  paragraphs  (a)(2),  (a)(3)  and  (a)(4) 
would  be  redesignated  as  paragraphs  (b)  and  (b)(1), 
(b)(2)  and  (b)(3).  respectively,  with  references  to 
existing  paragraphs  of  Rule  4.7  being  conformed  to 
refer  to  the  proposed  paragraphs. 
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A.  General 
Paragraphs  (a)(l)(i 
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defining  "United  States."  ^2  Other  rules 
in  this  paragraph  also  would  be  taken 
from  existing  text,  but  they  would  have 
certain  technical,  non-substantive 
revisions  made  to  them.  These  rules 
would  define  the  terms  "Non-United 
States  person"  ^^  and  "Portfolio 
Requirement."  ''' 

The  term  "Portfolio  Requirement" 
would  be  set  forth  in  two  parts  and 
would  be  taken  intact  from  existing  text, 
except  that  the  introductory  text  would 
contain  certain  technical  revisions 
necessary  as  a  result  of  the  proposed 
reorganization  of  Rule  4.7.  The  first  part, 
(A),  would  pertain  to  QEPs  and  the 
second  part,  (B),  would  pertain  to  QECs. 
The  need  for,  in  effect,  two  separate 
definitions  of  "Portfolio  Requirement" 
is  due  to  differences  in  activities 
between  the  two  categories  of  registrants 
for  whom  Rule  4.7  provides  relief:  CPOs 
operate  pools  and  sell  participations 
therein,  whereas  CTAs  provide  advice 
and  open  trading  accounts  for  clients.  In 
proposing  the  portfolio  requirement,  the 
Commission  explained  that  using  the 
"accredited  investor"  definition  in  Rule 
501  under  the  Securities  Act  of  1933 
("Securities  Act"),  17  CFR  230.501 
(1999),  as  a  foundation,  the  Commission 
intended  to  define  categories  of  QEPs 
and  QECs  based  upon  objective  indicia 
that  persons — 

possess  either  the  investment  expertise  and 
experience  necessary  to  understand  the  risks 
involved,  as  evidenced  by  the  registered 
status  of  certain  investment  professionals 
(discussed  at  Part  III. B. 2. a,  infra,  who  need 
not  satisfv  the  portfolio  requirement  to  be 
defined  as  a  QEP  or  a  QEC]  or  have  an 
investment  portfolio  of  a  size  sufficient  to 
indicate  that  the  (person)  has  substantial 
investment  experience  and  thus  a  high 
degree  of  sophistication  with  regard  to 
investments  as  well  as  financial  resources  to 
withstand  the  risks  of  their  investments. 3"' 

The  remaining  provision  in  this 
paragraph  would  be  entirely  new.  It 
would  be  the  definition  of  the  term 
"affiliate"  of  a  specified  person  or  a 
person  "affiliated"  with  the  specified 
person. '"  This  definition  is  being 


^-  Proposed  Paragraph  (a)(l)(vi).  which  would  be 
taken  from  existing  paragraph  (a)(])(ii)(C). 

^^  Proposed  paragraph  (a)(1)(iv).  Existing 
paragraph  (a)(l)(ii)(C)  defines  as  a  QEP  "a  person 
that  is  not  a  United  States  person"  and  lists  those 
persons  who  are  not  considered  to  be  "United 
Slates  persons." 

^■•Proposed  paragraph  (a)(l)(v).  The  portfolio 
requirements  for  QEPs  and  QECs  currently  are  set 
forth  in  existing  paragraphs  (a)(l)(ii)(B)(1)(i) 
through  (iii)  and  (b)(1)(ii)(B)(l)(i)  through  (iii). 
respectively. 

«51  FR  at  3151-52. 
■    ^"Proposed  paragraph  (a)(l)(i).  As  discussed  infra 
at  Part  lII.B.2.e.,  the  Proposal  would  provide  that 
certain  afRliates  of  CPOs  and  CTAs  are  QEPs  and 
QECs.  respectively.  See.  e.g.,  CFTC  Staff  Letter  No. 
98-35  11996-1998  Transfer  Binderl.  C;omm.  Put.  L. 


proposed  in  furtherance  of  the 
Commission's  goals  of  providing  relief 
imder  Rule  4.7  to  appropriate  persons 
and  of  harmonizing  its  rules  with  those 
of  the  SEC.  Specifically,  the 
Commission  is  proposing  that  for  the 
purposes  of  Rule  4.7,  an  "affiliate"  or  a 
person  "affiliated"  with  a  specified 
person  means  "a  person  that  directly  or 
indirectly  through  one  or  more  persons, 
controls,  is  controlled  by,  or  is  under 
common  control  with  the  specified 
person."  ^^  The  proposed  definition  is 
based  upon  the  "affiliate"  definition  in 
Rule  501  of  Regulation  D  under  the 
Securities  Act  of  1933  ("Securities 
Act")  38  and  the  "affiliated  person" 
definition  in  Section  2(a)(3)(C)  of  the 
ICA.^^  As  stated  above,  when  it  adopted 
Rule  4.7  the  Commission  used  the 
"accredited  investor"  definition  in  Rule 
501  under  Regulation  D  as  a  foundation 
for  determining  the  persons  who  would 
come  within  the  QEP  and  QEC 
definitions.  As  also  stated  above,  the 
Commission  is  now  proposing 
amendments  to  the  QEP  and  QEC 
definitions  based  upon,  among  other 
things,  certain  amendments  to  the  ICA. 
Accordingly,  the  Commission  believes 
that  these  two  sources  provide 
appropriate  criteria  for  the  purposes  of 
this  rule  proposal."*" 

B.  Persons  Who  Are  QEPs  and  QECs 
Irrespective  of  the  Portfolio 
Requirement:  Proposed  Paragraphs 
(a)(2)(i)(A)  Through  (L)  for  CPOs  and 
(a)(3)(i)(A)  Through  (Fj  for  CTAs 

1 .  Summary  Overview  of  the  Proposed 
Revisions 

Proposed  paragraphs  (a)(2)(i)  and 
(a)(3)(i)  would  include  in  the  QEP  and 
QEC  definitions,  respectively,  persons 
who  qualify  as  QEPs  and  QECs 
irrespective  of  whether  they  satisfy  the 
Portfolio  Requirement.  Some  of  these 
definitions  would  be  based  upon 


Rep.  (CCH)  1  27.329  (May  12,  1998)  (CPO  permitted 
to  treat  as  QEPs  the  employees  of  its  affiliate);  CFTC 
Staff  Letter  No.  98-10,  |1996-1998  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  I  27,261  (Feb.  5,  1998) 
(CPO  permitted  to  treat  as  QEPs  the  principals  of 
an  affiliate  of  the  CPO). 

3''  .See.  e.g..  CFTC  Staff  Letter  No.  98-10  at  46,144, 
n.2  (CPO  and  its  affiliate  were  related  by  common 
ownership  in  that  they  were  both  owned  by  the 
same  persons). 

™  17  CFR  230.501(b)  (1999). 

s"*  15  use  80a-2(a)(3)(C)  (1994).  See  also  infra  at 
Part  III.B.2.d  for  the  text  of  the  definition  of  the 
term  "affiliated  person." 

■""In  making  this  proposal,  the  Commission 
considered  the  alternative  criteria  included  in  the 
definition  of  "affiliated  person"  in  the  ICA,  i.e..  in 
Sections  2(a)(3)(A).  (B).  (D)  and  (E),  and  in 
particular,  criteria  such  as  percentage  of  ownership. 
It  decided  that  for  the  purposes  of  Rule  4.7, 
"control"  is  a  belter  gauge  of  affiliation  and  further, 
that  an  arbitrary  ownership  threshold  might  be  too 
restrictive  for  the  purposes  of  the  rule. 


Federal  Register / Vol.  65,  No.  42 /Thursday,  March  2,  2000 / Proposed  Rules 


11257 


existing  text  and  others  would  be 
entirely  new.  The  introductory  text  that 
would  apply  to  these  definitions  would 
be  taken  from  existing  text."*! 

With  respect  to  QEPs  in  particular, 
the  Proposal  would  retain  the  four 
classes  of  investment  professionals 
currently  defined  as  QEPs,  and  it  also 
would  include  their  principals  as 
QEPs.'*^  Entirely  new  rules  would 
include  in  the  QEP  definition  such 
persons  as  investment  advisers, 
qualified  piuchasers,  knowledgeable 
employees,  certain  other  employees, 
family  members  of  persons  involved 
with  the  pool,  certain  trusts,  and  certain 
organizations  within  the  meaning  of 
Section  501(c)(3)  of  the  Internal 
Revenue  Code  ("Section  501(c)(3) 
Organizations").'*^ 

Other  rules,  which  would  include  in 
the  QEP  definition  Non-United  States 
persons  and  entities  in  which  all  of  the 
unit  owners  or  participants  are  QEPs, 
would  be  based  upon  existing  text. 
Currently,  the  requirement  that  these 
persons  be  QEPs  for  a  CPO  to  claim 
relief  under  Rule  4.7  is  not  qualified  by 
a  "who  the  commodity  pool  operator 
reasonably  believes"  standard.''"'  Due  to 
the  proposed  reorganization  of  Rule  4.7, 
however,  a  CPO  who  seeks  to  treat  any 
of  these  persons  as  QEPs  would  have  to 


♦'  Because  of  the  proposed  reorganization  of  Rule 
4.7,  the  introductory  text  of  existing  paragraphs 
(a)(l)(ii)(A)  and  (b)(l)(ii)(A)  would  be  set  forth  in 
proposed  paragraphs  (a)(2)(i)  and  (a)(3)(i), 
respectively. 

■•^To  make  clear  that  the  existing  eligibility 
criteria  of  registration  and  two  years'  activity  are 
alternate  to  and  independent  of  the  assets  under 
management  criterion,  proposed  paragraphs 
(a)(2)(i)(C)  and  (D)  each  present  these  criteria  as  (1) 
and  (2).  The  Commission  also  is  proposing  to  add 
a  reference  to  Section  4m  of  the  Act  in  these 
paragraphs  to  clarify  the  registration  qualifications 
ofCPOsandCTAs. 

"26  U.S.C.  501(c)(3)(1994)  provides  an 
exemption  from  federal  income  taxation  for  the 
following  persons: 

Corporations,  and  any  community  chest,  fund,  or 
foundation,  organized  and  operated  exclusively  for 
religious,  charitable,  scientific,  testing  for  public 
safety,  literary,  or  educational  purposes,  or  to  foster 
national  or  international  amateur  sports 
competition  (but  only  if  no  part  of  its  activities 
involve  the  provision  of  athletic  facilities  or 
equipment),  or  for  the  prevention  of  cruelty  to 
children  or  animals,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  private 
shareholder  or  individual,  no  substantial  part  of  the 
activities  of  which  is  carrying  on  propaganda,  or 
otherwise  attempting,  to  influence  legislation 
(except  as  otherwise  provided  *   *   *),  and  which 
does  not  participate  in,  or  inter\'ene  in  (including 
the  publishing  or  distributing  of  statements),  any 
political  campaign  on  behalf  of  (or  in  opposition  to) 
any  candidate  for  public  office. 

Currently,  the  rule  provides  that  Section  501(c)(3) 
Organizations  qualify  as  QEPs  if  they  satisfy  the 
Portfolio  Requirement  (existing  paragraph 
(a)(l)(ii)(B)(2)(vii)).  This  would  be  retained,  but 
redesignated  (proposed  paragraph  (a)(2)(ii)(G)).  See 
infra  at  Part  lII.B.2.h. 

■"•See  existing  paragraph  (a)(1)(ii)(A). 


reasonably  believe  that  the  person  is  a 
Non-United  States  person  or  that  it  is  an 
entity  comprised  of  QEPs.  The 
Conunission  does  not  believe  that  this 
proposed  revision  should  impose  any 
additional  biudens  on  CPOs.  because  it 
is  a  sound  business  practice  that  they 
likely  have  been  following, 
notwithstanding  the  absence  of  an 
explicit  requirement  in  existing  text. 
Nonetheless,  the  Commission 
specifically  requests  comment  on  this 
proposed  revision. 

As  for  QECs,  the  text  of  the  Proposal 
similarly  would  be  taken  from  the 
ciurent  text  of  Rule  4.7  '•^  and  would 
continue  to  incorporate  by  reference 
persons  who  qualify  as  QEPs 
irrespective  of  whether  they  satisfy  the 
Portfolio  Requirement.  Because  of  the 
proposed  addition  of  several  persons 
who  would  qualify  as  QEPs  irrespective 
of  the  Portfolio  Requirement  and 
because  the  rationale  for  providing  relief 
to  CTAs  is  analogous  to  that  for  CPOs, 
the  Commission  is  proposing  generally 
to  include  as  QECs  the  same  persons  it 
is  proposing  to  include  as  QEPs. 
Entirely  new  rules  also  would  include 
in  the  QEC  definition  such  persons  as 
certain  employees  of  the  CTA,  family 
members  of  those  employees,  and 
certain  trusts.  As  with  CPOs,  due  to  the 
proposed  reorganization  of  Rule  4.7, 
CTAs  who  seek  to  qualify  such  persons 
as  QECs  would  have  to  reasonably 
believe  that  these  persons  meet  the  QEC 
criteria.  Here  too,  and  for  the  reasons 
provided  above  with  respect  to  CPOs, 
the  Commission  does  not  believe  that 
this  proposed  revision  should  impose 
any  additional  biudens  on  CTAs. 

2.  The  Proposed  Revisions 

a.  Principals  of  Certain  Registered 
Investment  Professionals — Proposed 
Paragraphs  (a)(2)(i)(A)  Through  (D)  and 
(a)(3)(i)(A) 

Rule  4.7  would  continue  to  include  in 
the  QEP  and  QEC  definitions  the  four 
classes  of  registered  investment 
professionals  specified  in  the  existing 
rule,'"'  and  it  would  be  amended  to 
include  the  principals  of  such  persons. 
For  the  purposes  of  Part  4,  the  term 
"principal"  is  defined  in  Rule  4.10(e)  to 
mean: 

(i)  Any  person  including,  but  not  limited 
to.  a  sole  proprietor,  general  partner,  officer 
or  director,  or  person  occupying  a  si—>lar 
status  or  performing  similar  functions, 
having  the  power,  directly  or  indirectly, 
through  agreement  or  otherwise,  to  exercise 
a  controlling  influence  over  the  activities  of 
the  entity; 


(ii)  Any  holder  or  any  beneficial  owner  of 
ten  percent  or  more  of  the  outstanding  shares 
of  any  class  of  stock  of  the  entity;  and 

(iii)  Any  person  who  has  contributed  ten 
percent  or  more  of  the  capital  of  the  entity. 

When  it  proposed  Rule  4.7,  the 
Commission  noted  that  these  registered 
investment  professionals  "may  be 
presumed  to  have  sufficient  expertise  to 
evaluate  the  risks  and  benefits  of 
investing  in  a  commodity  pool."*' 
Commission  staffs  experience  has  been 
that  most  of  the  persons  comprising  the 
classes  of  investment  professionals 
listed  in  Rules  4.7(a)  and  4.7fb)  have 
principals,  inasmuch  as  these  persons 
typically  are  not  natural  pwsons. 
Conunission  staff  fiuther  has  found  that 
it  is  mainly  the  principeds  of  these 
investment  professionals,  and  not  the 
investment  professionals  themselves, 
who  seek  to  participate  in  an  exempt 
pool  or  open  an  exempt  account.** 
Accordingly,  the  Commission  is 
proposing  to  include  the  principals  of 
these  investment  professionals  as  QEPs 
and  QECs. 

b.  Registered  Investment  Advisers  and 
Their  Principals — Proposed  Paragraphs 
(a)(2)(i)(E)  and  (a)(3)(i)(A) 

As  stated  above,  the  Commission 
included  the  investment  professionals 
specified  in  existing  Rule  4.7  as  QEPs 
and  QECs  because  they  "may  be 
presiuned  to  have  sufficient  expertise  to 
evaluate  the  risks  and  benefits  of 
investing  in  a  commodity  pool"  (or 
opening  a  managed  account).  Upon 
consideration,  the  Commission  believes 
that  certain  investment  advisers  also 
may  be  presumed  to  have  such  expertise 
as  to  come  within  the  purpose  of  the 
QEP  and  QEC  definitions  and  that,  for 
the  reasons  provided  above  with  respect 
to  the  Commission's  proposal  to  include 
as  QEPs  and  QECs  the  principals  of  the 
investment  professionals  defined  as 
QEPs  and  QECs,*"  the  principals  of 
these  investment  advisers  also  should 
be  included  in  the  QEP  and  QEC 
definitions.^" 


•"^  As  discussed  above,  however,  the  introducton,' 
text  would  be  redesignated  as  paragraph  (a)(3)(i). 

«* Existing  paragraphs  (a)(l)(ii)(A)(l)  through  (4). 


*'57FRat  3152. 

*'  See.  e.g..  CFTC  Staff  Letter  No.  98-65,  (Current 
Transfer  Binderl  Comm.  Fut.  L.  Rep.  (CCH)  1 27.413 
(Aug.  24. 1998)  (two  CPOs  permitted  to  treat  as 
QEPs  the  principals  of  the  CPOs);  CFTC  Staff  Utter 
No.  96-36  11994-1996  Transfer  Binder)  Comm.  Fut. 
L.  Rep.  (CCH)  1  26,686  (May  2,  1996)  (CPO 
permitted  to  treat  as  a  QEP  a  vice  president  of  the 
CPO  who  was  the  managing  director  and  principal 
of  a  broker-dealer  subsidiary  of  the  CPO). 

««See  supra  at  Part  Ill.B.2.a. 

'^''See.  e.g..  CFTC  Staff  Letter  No.  94-63.  (1992- 
1994  Transfer  Binderl  Comm.  Fut.  L.  Rep.  (CCH) 
1 26.152  (March  24.  1994)  (CPO  permitted  to  treat 
the  principal  of  an  investment  adviser  as  a  QEP). 
These  proposed  changes,  and  the  proposed 
inclusion  as  QEPs  and  QECs  of.  among  other 
persons,  qualified  purchasers  and  knowledgeable 
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Specifically,  thes  b  new  rules  would 
provide  that,  to  be  i  i  QEP  or  a  QEC,  an 
investment  adviser  must  be  registered  as 
an  investment  advi  ;er  under  Section 
203  of  the  Investme  nt  Advisers  Act  of 
1940  ("LAA")  ^'  or  )ursuant  to  the  laws 
of  any  state.  Additi  )nally,  the 
investment  adviser;  (1)  Must  have  been 
registered  and  activ  e  as  such  for  two 
years;  or  (2)  must  p  ovide  securities 
investment  advice  I  o  seciu'ities  accounts 
which,  in  the  aggre  jate,  have  total  assets 
in  excess  of  $5  mill  on  on  deposit  with 
one  or  more  registei  ed  securities 
brokers.  These  crite  ria  would  be 
consistent  with  the  current  criteria 
applicable  to  inves  ment  professionals 
in  general  ^^  and  C  As  in  particular.^^ 

c.  Qualified  Purcha  sers — Proposed 
Paragraphs  (a}(2)(i)  F)  and  {a)(3)(i)(A) 

As  previously  stated,  NSMIA  added 
Section  3(c)(7)  to  tli  e  ICA,  which 
provides  an  exempi  ion  from  the 
definition  of  the  term  "investment 
company"  to  issuer  5  whose  securities 
are  held  exclusively  ^4  by  persons  who 
come  within  the  de  inition  of  the  term 
"qualified  purchas(  r"  set  forth  in 
Section  2(a)(51)(A)  -s  of  the  ICA.  This 
section  defines  a  QP  as: 

(i)  any  natural  pers(  n  (including  any 
person  who  holds  a  jc  int,  community 
property,  or  other  sirr  ilar  shared  ownership 
interest  in  an  issuer  tl  at  is  excepted  under 
section  80a-3(c)(7)  of  this  title  with  that 
person's  qualified  pui  chaser  spouse)  who 
owns  not  less  than  $5  000.000  in 
investments,  as  defin(  d  by  the  Commission: 

(ii)  any  company  th  it  owns  not  less  than 
$5,000,000  in  investn  ents  and  that  is  owned 
directly  or  indirectly  ly  or  for  2  or  more 
natural  persons  who  i  re  related  as  siblings  or 
spouse  (including  for  ner  spouses),  or  direct 
lineal  descendants  by  birth  or  adoption, 
spouses  of  such  perso  is,  the  estates  of  such 
persons,  or  foundatioi  is,  charitable 
organizations,  or  trusi  5  established  by  or  for 
the  benefit  of  such  pe  ■sons; 

(iii)  any  trust  that  is  not  covered  by  clause 
(ii)  and  that  was  not  f  irmed  for  the  specific 
purpose  of  acquiring  1  he  securities  offered,  as 
to  which  the  trustee  o  r  other  person 
authorized  to  make  d(  cisions  with  respect  to 
the  trust,  and  each  se(  llor  or  other  person 
who  has  contributed  i  ssets  to  the  trust,  is  a 
person  described  in  c  ause  (i),  (ii)  or  (iv);  or 

(iv)  any  person,  act  ng  for  its  own  account 
or  the  accounts  of  ofh  sr  qualified  purchasers. 
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employees,  would  cause 
(a)(l)(i'i)(A|(5)toberede 
(a)(2)(i)(H)(l)  and  paragraph 
"|a|  person  described  in 
(C),(D),(E),(F).(G),(I)o 

s'lSU.S.C.  80b-3(l 

'*  For  example,  broker  i 
registered  pursuant  to  sn  :tion 
Exchange  Act  of  1934  ar 
QECIs  under  existing  par  i| 
(b)(l)(ii)(A).  respectively 

'^See  existing  paragra  >hs  (a)(l)(ii)(A)(4)  and 
(bl(l)(ii)(A). 

"  But  see  supra  at  Par 
employees  may  acquire  I 
3(c)(7)  and  3(c){l)  funds 

"15  U.S.C.  80a-2(a)(*)(A)  (Supp.  Ill  1997) 


Bxisting  paragraph 
ignated  as  paragraph 

"    a)(3)(i)(A)  to  refer  to 
jaragraph  (a)(2)(i)(A).  (B), 
(K)  of  this  section." 
&  Supp.  Ill  1997). 
or  dealers  who  are 

15  of  the  Securities 
defined  as  QEPs  and 
igraphs(a)(l)(ii)(A)(2)and 


I.e.  (knowledgeable 
he  securities  of  Section 


who  in  the  aggregate  owns  and  invests  on  a 
discretionarybasis,  not  less  than  $25,000,000 
in  investments. 

Section  3(c)(7)  was  added  to  the  ICA  for 
the  purposes  of  eliminating  certain 
regulatory  impediments  for  private 
investment  pools,  such  as  hedge  funds 
and  venture  capital  firms  raising  capital 
for  new  and  growing  businesses.^^ 
The  Commission  is  proposing  to 
include  QPs  in  the  QEP  and  QEC 
definitions  for  two  reasons.  First,  the 
Commission  believes  that  persons 
defined  as  QPs,  like  those  currently 
defined  as  QEPs  and  QECs.  are 
sophisticated  investors  who  have  the 
financial  ability  and  experience 
necessary  to  understand  the  risks  of 
commodity  interest  trading  and  to 
obtain  the  information  they  require. 
Second,  treating  QPs  as  QEPs  would 
further  the  Commission's  objective  in 
proposing  Rule  4.7  to  coordinate  its 
rules  with  those  of  the  SEC  applicable 
to  private  offerings  exempt  from 
registration  under  the  Securities  Act.^^ 

d.  Knowledgeable  Employees — 
Proposed  Paragraphs  (a)(2)(i)(G)  and 
(a)(3)(i)(A) 

As  also  previously  stated,  NSMIA 
directed  the  SEC  to  promulgate  rules 
that  would  permit  the  ownership  by 
knowledgeable  employees  of  the 
securities  of  an  issuer  (or  an  affiliated 
person  of  the  issuer)  without  loss  of  the 
issuer's  exemption  from  the  investment 
compemy  definition  under  Section 
3(c)(1)  or  3(c)(7)  of  the  ICA.  In  1997,  the 
SEC  adopted  Rule  3c-5  under  the  ICA, 
which  defines  the  term  "knowledgeable 
employee"  as  a  natural  person  who  is: 

(i)  An  Executive  Officer,**  director,  trustee, 
general  partner,  advisory  board  member,  or 
person  serving  in  a  similar  capacity,  of  the 
Covered  Company  *^  or  an  Affiliated 
Management  Person  ^  of  the  Covered 
Company;  or 

(ii)  An  employee  of  the  Covered  Company 
or  an  Affiliated  Management  Person  of  the 


s^H.R.  Rep.  No.  622.  104th  Cong.,  2d  Sess..  at  16 
(1996).  reprinted  in  1996  U.S.C.C.A.N.  3877. 

^'  A  private  placement  under  the  Securities  Act 
is  a  prerequisite  to  eligibility  under  Sections  3(c)(1) 
and  3(c)(7)  of  the  ICA. 

^*  Rule  3c-(a)(3)  further  defines  an  "Executive 
Officer"  as  "the  president,  any  vice  president  in 
charge  of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration  or  finance), 
any  other  officer  who  performs  a  policy-making 
function,  or  any  other  person  wo  performs  similar 
policy-making  functions,  for  a  covered  Company  or 
for  an  Affiliated  Management  Person  of  the  Covered 
Company." 

59  Rule  3c-5(a)(2)  defines  a  "Covered  Company" 
as  a  Section  3(c)(1)  Company  or  a  Section  3(c)(7) 
Company. 

"■Rule  3c-5(ak)(l)  defines  an  "Affiliated 
Management  Person"  of  the  Covered  Company  as 
an  "an  affiliated  person,  as  such  term  is  defined  in 
secUon  2(a)(3)  of  the  Act  |15  USC  80a-2(a)(3)l,  that 
manages  the  investment  activities  of  a  Covered 
Company."  Section  2(a)(3)  of  the  ICA,  15  U.S.C. 
80a-2(a)(3)(1994),  defines  an  "affiliated  person"  of 
another  person  as: 


Covered  Company  (other  than  an  employee 
performing  solely  clerical,  secretarial  or 
administrative  functions  with  regard  to  such 
company  or  its  investments)  who,  in 
connection  with  his  or  her  regular  functions 
or  duties,  participates  in  the  investment 
activities  of  such  Covered  Company,  other 
Covered  Companies,  or  investment 
companies  the  investment  activities  of  which 
are  managed  by  such  Affiliated  Management 
Person  of  the  Covered  Company,  provided 
that  such  employee  has  been  performing 
such  functions  and  duties  for  or  on  behalf  of 
the  Covered  Company  or  the  Affiliated 
Management  Person  of  the  Covered 
Company,  or  substantially  similar  functions 
or  duties  for  or  on  behalf  of  another  company 
for  at  least  12  months. 

(A)  Any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote  5  per  centum  or  more  of 
the  outstanding  voting  securities  of  such 
other  person;  (B)  any  person  5  per 
centum  or  inore  of  whose  outstanding 
voting  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote,  by  such  other 
person;  (C)  any  person  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with,  such  other 
person.  (D)  any  officer,  director,  partner, 
copartner,  or  employee  of  such  other 
person;  (E)  if  such  other  person  is  an 
unincorporated  investment  company 
not  having  a  board  of  directors,  the 
depositor  thereof. 

Rule  3c-5(a)(l)  further  provides  that 
"[f]or  purposes  of  this  definition,  the 
term  'investment  company'  as  used  in 
section  2(a)(3)  of  the  Act  includes  a 
Covered  Company." 
In  furtherance  of  the  Commission's  goal 
of  providing  relief  under  Rule  4.7  to 
appropriate  persons  and  of  harmonizing 
its  rules  with  those  of  the  SEC,  the 
Commission  is  proposing  to  include 
knowledgeable  employees  in  the  QEP 
and  QEC  definitions. 

In  this  regard,  the  Commission  notes 
that  in  April  of  1999,  staff  of  the  SEC's 
Division  of  Investment  Management 
responded  to  a  series  of  inquiries  from 
the  Subcommittee  on  Private  Investment 
Entities  of  the  Federal  Regulation  of 
Securities  Committee,  Section  of 
Business  Law  of  the  American  Bar 
Association  ("ABA")  concerning  the 
scope  of  both  the  QP  and  knowledgeable 
employee  definitions.^'  With  respect  to 
knowledgeable  employees  in  particular, 
SEC  staff,  among  other  things,  clarified 
the  criterion  that  a  knowledgeable 
employee  "participate  in  investment 
activities."  In  particular,  SEC  staff  stated 
that  "(t]he  rule  *   *   *  is  clearly 
intended  to  encompass  persons  who 
actively  participate  in  the  management 
of  a  Fund's  investments.  The  rule  is  not 
intended  to  include  employees  who 


"  American  Bar  Ass'n,  (Current  Transfer  Binder] 
Fed.  Sec.  L.  Rep.  (CCH)  1  7,548  (April  22,  1999)  (the 
"ABA  Letter"). 
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merely  obtain  information  regarding  the 
investment  activities  of  these  Funds."  "^^ 
SEC  staff  further  stated  that  the 
following  types  of  employees  described 
in  the  ABA  Letter  generally  would  not 
qualify  as  knowledgeable  employees 
within  the  meaning  of  the  rule: 
marketing  and  investor  relations 
professionals;  attorneys  who  participate 
in  preparing  offering  documents  and 
negotiating  related  agreements,  and  who 
provide  advice  concerning  ongoing  fund 
investments,  operation  and  compliance 
matters;  registered  brokers  and  traders 
for  a  related  broker-dealer;  and 
financial,  compliance,  operational  and 
accounting  officers  who  have 
management  responsibilities.  As  for 
research  analysts,  SEC  staff  stated  that, 
as  a  general  matter,  unless  the  research 
analyst  "researches  all  potential 
portfolio  investments  and  provides 
recommendations  to  the  portfolio 
manager,"  the  analyst  would  not  qualify 
as  a  knowledgeable  employee. 

Further  with  respect  to 
knowledgeable  employees,  in  adopting 
Rule  3c-5  under  the  ICA  the  SEC 
clarified  the  criterion  that  a 
knowledgeable  employee  must  have 
been  performing  the  requisite  functions 
or  duties  "for  at  least  12  months."  The 
SEC  stated: 

The  rule,  as  proposed,  would  have 
required  employees  who  are  knowledgeable 
employees  by  virtue  of  their  participation  in 
investment  activities  to  have  been  engaged  in 
these  activities  on  behalf  of  the  fund  or  the 
Management  Affiliate  for  a  period  of  at  least 
12  months.  Several  commenters  suggested 
that  the  12-month  period  would 
unnecessarily  limit  the  ability  of  new 
employees  who  had  equivalent  experience 
with  their  previous  employer  to  invest  in  the 
fund.  The  Commission  has  concluded  that  it 
is  not  necessary  to  require  that  an  employee 
work  for  the  particular  fund  or  Management 
Affiliate  for  the  entire  12-month  period  as 
long  as  the  employee  has  the  requisite 
experience  to  appreciate  the  risks  of 
investing  in  the  fund.  The  rule,  as  adopted, 
therefore  includes  as  knowledgeable 
employees  those  employees  who  performed 
substantially  similar  functions  or  duties  for 
or  on  behalf  of  another  person  during  the 
preceding  12  months."'' 

The  Commission  intends  to  follow 
interpretations  issued  by  the  SEC  and  its 
staff  of  the  QP  and  knowledgeable 
employee  definitions.'^"  The 


0^  ABA  Letter  at  78,746  (footnote  omitted). 

63  62  FRat  17524-25. 

**<  In  this  regard,  however,  SEC  staff  has  stated 
that  whether  an  employee  "actively  participates  in 
the  investment  activities  of  a  Fund  is  a  factual 
determination  that  must  be  made  on  a  case-by-case 
basis  by  the  Fund,"  and  that  consequently,  SEC 
staff  generally  will  not  entertain  any  requests  on  its 
views  "with  respect  to  whether  a  particular 
employee  or  type  of  employee  meets  this  aspect  of 
the  knowledgeable  employee  definition."  ABA 
Letter  at  78.746. 

Proposed  Paragraphs  (a](2)(i)  and  (a)(3)(i).  which 
are  based  on  existing  paragraphs  (a)(l)(ii)(A)  and 
(b)(l)(ii)(A),  similarly  require  CPOs  and  CTAs, 


Commission  has  the  right  further  to 
interpret  or  to  amend  Rule  4.7  to 
exclude  from  the  QEP  and  QEC 
definitions  any  person  that  the  SEC  or 
its  staff  found  to  be  a  QP  or 
knowledgeable  employee  or  to  include 
in  the  QEP  and  QEC  definitions  any 
person  the  SEC  or  its  staff  excluded 
from  the  QP  or  knowledgeable  employee 
definition,  if  such  action  is  found  to  be 
necessary  to  effectuate  the  purposes  of 
the  Act  and  the  Commission's 
regulations.  The  Commission  expects 
that  it  would  exercise  this  right 
infrequently. 

e.  The  CPO,  CTA  and  Investment 
Adviser  of  the  Exempt  Pool  and  Their 
Affiliates;  Affiliates  of  the  CTA  of  the 
Exempt  Account — Proposed  Paragraphs 
(a)(2){i)(H)(l)and(a)(3){i)(B)(l) 

Rule  4.7  currently  defines  as  a  QEP 
the  CPO  or  the  CTA  of  "the  exempt  pool 
offered  or  sold."  ^^  The  Proposal  would 
incorporate  this  text  and  it  also  would 
include  in  the  QEP  definition  an 
investment  adviser  of  the  exempt  pool 
and  an  affiliate  of  the  CPO,  CTA  or 
investment  adviser.^^^ 

When  it  included  CTAs  of  exempt 
pools  in  the  QEC  definition  the 
Commission  explained  that: 

|s]ince  CTAs  as  well  as  CPOs  may  take  an 
interest  in  a  pool  being  offered,  absent 
[inclusion  of  CTAs  in  the  QEP  definition), 
this  may  result  in  the  pool  losing  its  qualified 
status  as  a  CTA  client  by  virtue  of  such 
participation.  The  inclusion  of  this  provision 
avoids  the  discrepancy  that  would  otherwise 
exist."'' 

Commission  staff  has  found  that  Rule 
4.7(a)  exempt  pools  typically  trade  both 
commodity  interests  and  securities,  and 
thus  may  have  CPOs,  CTAs  and 
securities  investment  advisers 
associated  with  them.  Since  the 
investment  adviser  and  affiUates  of  the 
CTA,  CPO  and  investment  adviser 
likewise  may  take  an  interest  in  the 
pool,  the  Commission  is  proposing  to 
include  each  of  these  persons  in  the 
QEP  definition. 

An  affiliate  of  a  CTA  similarly  may 
have  an  account  traded  by  the  CTA. 
Accordingly,  the  Commission  also  is 
proposing  to  include  in  the  QEC 
definition  an  affiUate  of  the  CTA  of  the 
exempt  account. 

f  Principals,  Employees  and  Family 
Members — Proposed  Paragraphs 
(a)(2)(i)(H)(2)  through  (5)  and 
(a)(3)(i)(B){2)  through  (5) 

The  Proposal  would  include  in  the 
QEP  and  QEC  definitions  persons  such 


as  the  principals  and  employees  of 
CPOs  and  CTAs,  along  with  certain  of 
their  family  members.  Each  of  these 
proposed  rules  is  discussed  separately 
below.  Preliminarily,  however,  it  should 
be  noted  that  because  certain  of  these 
rules  ^'*  would  be  based  upon  the 
"knowledgeable  employee"  definition, 
the  "12  months"  and  "24  months" 
referred  to  therein  would  refer  to  the 
preceding  12  months  and  24  months,  as 
the  case  may  be.  Thus,  an  employee 
would  be  a  QEP  or  QEC  under  these 
rules  if  it  has  worked  the  requisite  time 
period  for  a  relevant  employer, 
discussed  below — who  need  not  be  the 
CPO  or  CTA  seeking  to  treat  the 
employee  as  a  QEP  or  QEC. 

i.  Principals — Proposed  Paragraphs 
(a){2){i)(H)(2)and(a)(3)(i)(B)(2) 

The  Proposal  would  include  in  the 
QEP  definition  a  principal  of  the  exempt 
pool,  the  CPO,  the  CTA  or  the 
investment  adviser  of  the  exempt  pool, 
or  a  principal  of  an  affiliate  of  the  pool, 
CPO,  CTA  or  investment  adviser.'"'  It 
similarly  would  include  in  the  QEC 
definition  a  principal  of  the  CTA  of  the 
exempt  account  or  of  an  affiliate  of  the 
CTA.^"  These  rules  would  be  parallel  to, 
and  would  be  based  upon  the  same 
rationale  underlying,  the  rules  to 
include  in  the  QEP  and  QEC  definitions 
the  principals  of  those  persons 
comprising  the  classes  of  investment 
professionals  who  currently  are,  and 
under  the  Proposal  would  continue  to 
be,  QEPs  and  QECs.^' 

ii.  Employees  Involved  in  Investment 
Management  Activities — Proposed 
Paragraphs  (a)(2)(i)(H)(3)  and 
(a)(3)(i)(B)(3) 

The  Proposal  would  include  in  the 
QEP  definition  an  employee  of  the 
exempt  pool,  the  CPO.  the  CTA  or  the 
investment  adviser  of  the  exempt  pool, 
or  of  an  affiliate  of  the  pool,  CPO,  CTA 
or  investment  adviser,  provided  that  the 
employee:  (1)  In  connection  with  his  or 
her  regular  functions  or  duties 
participates  in  the  investment  activities 
of  the  exempt  pool  or  other  commodity 
pools  operated  by  the  CPO  of  the 
exempt  pool  or  other  accounts  advised 
by  the  CTA  or  the  investment  adviser  of 
the  exempt  pool,  or  by  an  affiliate;  and 
(2)  has  been  performing  such  functions 


respectively,  to  make  a  factual  determination,  i.e.. 
to  "reasonably  believe"  that  a  person  does  in  fact 
satisfy  the  requisite  QEP  or  QEC  criteria. 

"Existing  paragraph  (a)(l)(ii)(A)(5). 

•^^The  term  "affiliate"  is  discussed  supra  at  Part 
IILA. 

6' 57  FRat  34855. 


•^  Proposed  paragraphs  (a)(2)(i)(HK3)  and  (4)  and 
,(a)(3)(i)(B)(3)and(4). 

""  Because  many  collective  investment  vehicles 
trade  both  commodity  interests  and  securities,  and 
they  would  have  both  CTAs  and  investment 
advisers  providing  trading  advice  to  them. 

""  See  supra  at  Part  III.B.Z.a.  for  a  discussion  of 
the  term  "principal." 

''  See.  e.g..  CFTC  Staff  Letter  No.  98-^9.  (Current 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  127,438 
(Sept.  24.  1998)  (CPO  permitted  to  treat  as  QEPs  the 
principals  of  the  CPO). 
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or  duties  for  the  em  jloyer,  or 
substantially  simila  ■  hinctions  or  duties 
for  another  person  ( ngaged  in  providing 
conunodity  interest  securities  or  other 
financial  services,  f  )r  at  least  12 
months.  This  rule  s  jecifically  would 
exclude  employees  who  perform  solely 
clerical,  secretarial  pr  administrative 
functions. 

In  proposing  this  rule,  the 
Commission  is  seek  ing  to  harmonize  its 
rules  with  those  of  I  he  SEC.  Thus,  the 
employee  that  woul  d  qualify  under  this 
rule  must,  for  exam  jle,  "actively 
participate"  in  the  i  lanagement  of  the 
pool's  investments.  The  rule  would  not 
include  as  QEPs  em  ployees  such  as 
financial,  compliance  and  operational 
professionals,  brokers,  traders,  or 
attorneys  who  mere  y  obtain 
information  regardi  ig  the  investments, 
nor  would  it  includ  j  research  analysts, 
unless  such  persons  research  all 
potential  investmen  ts  for  the  pool  and 
provide  their  recom  mendations  to  the 
person  who  makes  tthe  investment 
decisions  for  the  pool.  The  foregoing  is 
intended  to  ensure  i  hat  if  the  employee 
of  a  person  specifie<  I  under  the  rule 
would  qualify  as  a  knowledgeable 
employee  but  for  thi  t  fact  that  the 
employee  is  an  emp  oyee  of  a 
commodity  pool,  its 
affiliate  and  is  not  a  a  employee  of  a 
Covered  Company  c  r  an  Affiliated 
Management  Persor 
may  be  considered  < 


would  be  applicable 


(  ity  i 
mei  ning 


'^  The  courts  generally 
that  trades  solely  commo 
"security"  within  the 
securities  laws.  See,  e.g. 
Pierce,  Fenner  and  Smith 
1982);  Hirk  v.  Agri- 
96  (7th  Or.  1977).  Accoritngly 
would  not  have  an  invest  nenf 
reason,  proposed  paragra]  h: 
(5)  do  not  refer  to  an  inve  itment 
exempt  account  (or  to  a  p  inci 
employee  of  an  investmei  t 
account). 


operator,  advisor  or 


,  then  the  employee 
QEP. 


Similarly,  the  Pro  Dosal  would  include 
in  the  QEC  definitio  a  an  employee  of 
the  CTA  of  the  exen  pt  account  or  of  an 
affiliate  of  the  CTA  )rovided  that  the 
employee:  (1)  In  coi  nection  with  his  or 
her  regular  function  s  and  duties 
participates  in  the  n  lanagement  of  the 
investment  activitie  s  of  the  CTA  or  the 
affiliate;  and  (2)  has  been  performing 
such  functions  and  iuties  for  the 
employer  or  substai  tially  similar 
functions  or  duties  or  another  person 
engaged  in  providin  g  commodity 
interest,  securities  c  r  other  financial 
services  for  at  least  12  months.^^  Here, 
too,  the  rule  specific  ally  would  exclude 
employees  who  per  orm  solely  clerical, 
secretarial  or  admin  istrative  functions. 
The  Commission  in  ends  that  this  rule 


under  the  same 


lave  held  that  an  account 
interests  is  not  a 
of  the  federal 
ialcer  v.  Merrill  Lynch. 
[nc..682F.2d459(3dCir. 
Council,  Inc.,  561  F.2d 
,  such  an  account 
adviser.  For  this 
s(a)(3)(i)(B)(l)  through 
adviser  of  the 
pal.  affiliate  or 
adviser  of  the  exempt 


types  of  situations  as  discussed  above 
with  respect  to  certain  employees  as 
QEPs  and  thus,  an  employee  who 
merely  obtains  information  about  the 
investment  activities  of  a  CTA  or  an 
affiliate,  but  does  not  "actively 
participate"  in  such  investment 
activities,  would  not  qualify  as  a  QEC 
imder  this  rule.''^ 

iii.  Other  Employees-Proposed 
Paragraphs  (a)(2)(i)(H)(4)  and 
(a){3)(i)(B)(4) 

The  Proposal  also  would  include  in 
the  QEP  definition  any  other  employee 
of  the  exempt  pool,  CPO,  CTA  or 
investment  adviser  of  the  exempt  pool, 
or  of  an  affiliate  of  the  pool,  CPO,  CTA 
or  investment  adviser,  provided  the 
employee:  (1)  Is  an  accredited  investor 
as  defined  in  Rule  501(a)(5)  ^^  or 
501(a)(6)  ^5  imder  the  Securities  Act 
("Accredited  Investor");  and  (2)  has 
been  employed  by  such  person,  or  by 
another  person  engaged  in  providing 
commodity  interest,  securities  or  other 
financial  services,  for  at  least  24 
months.  Employees  who  perform  solely 
clerical,  secretarial  or  administrative 
functions  would  be  expressly  excluded 
from  this  rule.  Thus,  the  financial, 
compliance  and  operational 
professionals,  brokers,  traders  and 
attorneys  who  would  not  qualify  as 
QEPs  because  they  do  not  "actively 
participate"  in  investment  management 
activities  would  qualify  as  QEPs  under 
this  rule  if  they  are  Accredited  Investors 
and  have  two  years  of  relevant 
experience.  A  research  analyst 
responsible  for  performing  research 
with  respect  to  one  commodity  or  one 
market  also  would  qualify  imder  this 
provision,  if  the  employee  otherwise 
meets  the  requirements  of  the  proposed 
rule,  i.e.,  that  he  or  she  has  two  years 
of  relevant  experience  and  is  an 
Accredited  Investor. 


'^  Here,  too,  the  Commission  intends  that  a 
determination  of  whether  an  employee  is  a  QEP  or 
a  QEC  under  proposed  paragraph  (a)(2)(i)(H)(3)  or 
(a)(3)(i)(B)(3),  respectively,  would  be  made  on  a 
case-by-case  basis  by  the  CPO  of  the  exempt  pool 
or  the  CTA  of  the  exempt  account-based  on  the 
"reasonably  believes"  standard  set  forth  in 
proposed  paragraphs  (a)(2)(i)  and  (a)(3)(i), 
respectively. 

'♦Rule  501(a)(S)  under  the  Securities  Act  defines 
an  accredited  investor  as; 

Any  natural  person  whose  individual  net  worth, 
or  joint  net  worth  with  that  person's  spouse,  at  the 
time  of  his  purchase  |of  securities  exempt  from 
registration  under  the  Securities  Act)  exceeds 
$1,000,000. 

'^Rule  501(a)(6)  under  the  Securities  Act  defines 
an  accredited  investor  as: 

Any  natural  person  who  had  an  individual 
income  in  excess  of  $200,000  in  each  of  the  two 
most  recent  years  or  joint  income  with  that  person's 
spouse  in  excess  of  $300,000  in  each  of  those  years 
and  has  a  reasonable  expectation  of  reaching  the 
same  income  level  in  the  current  year. 


Similarly,  the  Proposal  would  include 
in  the  QEC  definition  any  other 
employee  of  the  CTA  of  the  exempt 
account  or  of  an  affiliate  of  the  CTA 
(other  than  employees  performing  solely 
clerical,  secretarial  or  administrative 
functions),  provided  that  the  employee: 
(1)  Is  an  Accredited  Investor;  and  (2)  has 
been  employed  by  such  person,  or  by 
another  person  engaged  in  providing 
commodity  interest,  securities  or  other 
financial  services,  for  at  least  24 
months. 

The  Commission  is  proposing  these 
new  rules  because  it  believes  that 
defining  as  QEPs  and  QECs  persons  who 
satisfy  the  foregoing  criteria  would  be 
consistent  with  the  intent  of  Rule  4.7  of 
reducing  unnecessary  regulatory 
prescriptions  for  CPOs  and  CTAs  with 
respect  to  persons  who  do  not  appear  to 
need  the  full  protections  offered  by  the 
Part  4  framework.  ^^ 

iv.  Family  Members — Proposed 
Paragraphs  (a)(2)(i)(H)(5)  and 
(a)(3)(i){B)(5) 

The  Proposal  further  would  include 
in  the  QEP  definition  the  spouse,  child, 
sibling  or  parent  of  a  person  who  is 
associated  with  the  exempt  pool  in 
which  the  family  member  seeks  to 
invest,^^  provided  that  an  investment  in 
the  exempt  pool  by  any  such  family 
member  is  made  with  the  knowledge 
and  at  the  direction  of  the  person. 
Similarly,  the  Proposal  would  include 
in  the  QEC  definition  the  spouse,  child, 
sibling  or  parent  of  the  CTA  of  the 
exempt  account  or  of  a  person  who  is 
associated  with  the  CTA,  provided  that 
the  establishment  of  an  exempt  account 
by  any  such  family  member  is  made 
with  the  knowledge  and  at  the  direction 
of  the  trading  advisor  or  person.  Given 
the  very  limited  scope  of  these 
definitions,  the  Commission  further  is 
proposing  that  the  family  member 
would  be  a  QEP  or  a  QEC  solely  for  the 
purposes  of  the  applicable  paragraph. 
Thus,  for  example,  the  sibling  of  a 
person  who  is  associated  vdth  the 
exempt  pool  (e.g.,  the  person  is  the  sole 
owner  of  the  pool's  CPO)  would  not  be 
a  QEP  for  the  purposes  of  any  other 
provision  under  Rule  4.7.^® 


™  See  57  FR  at  3150.  See  also  CFTC  Staff  Letter 
No.  98-14,  [1996-1998  Transfer  Binder]  Comm. 
Fut.  L.  Rep.  (CCH)  127.265  (Feb.  27,  1998)  (CPO 
permitted  to  treat  as  QEPs  ceriain  employees  of  the 
CPO). 

"See,  e.g..  CFTC  Staff  Letter  No.  98-47,  [1996- 
1998  Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH) 
127,383  (July  22,  1998)  (CPO  permitted  to  treat  as 
QEPs  the  parents  of  the  sole  owner,  managing 
member  and  principal  of  a  CPO). 

"  For  example,  the  sibling  would  not  be  a  QEP 
under  proposed  paragraph  (a)(2)(ii)(L),  which 
would  require,  among  other  things,  that  for  a  pool 
to  be  a  QEP,  the  pool's  participation  in  the  exempt 
pool  must  be  directed  by  a  QEP. 
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g.  Trusts — Proposed  Paragraphs 
(a)(2)(i)(I)  and  (a)(3)(i)(C) 

The  Proposal  would  provide  alternate 
criteria  for  trusts  to  qualify  as  QEPs  and 
QECs.  Rule  4.7  currently  provides  that 
trusts  qualify  as  QEPs  and  QECs  if, 
among  other  things,  they  meet  a 
portfolio  requirement  and  have  total 
assets  in  excess  of  $5  million.^^  In  the 
course  of  administering  Rule  4.7, 
Commission  staff  has  become  aware  of 
situations  where  a  trust  cannot  meet  the 
existing  QEP  criteria  for  trusts,  but  the 
person  who  makes  the  investment 
decisions  for  the  trust  and  the  person 
who  has  contributed  assets  to  the  trust 
is  a  QEP.  Because  the  decision-maker 
and  settlor  of  a  trust  are  critically 
integral  to  the  trust,  staff  has  permitted 
CPOs  to  treat  trusts  as  QEPs  in  these 
situations.^"  The  proposed  rules  would 
include  these  trusts  as  QEPs  and  QECs", 
provided  they  were  not  formed  for  the 
purpose  of  participating  in  an  exempt 
pool  or  opening  an  exempt  account. 

These  proposed  rules  are  modeled 
after  Section  2(a)(51)(A)(iii)  of  the  ICA. 
which,  as  stated  above,  defines  as  QPs 
trusts  that  meet  similar  criteria,  except 
that  a  trust  qualifies  as  a  QP  under 
Section  2(a}{51)(A)(iii)  if  it  was  not 
formed  for  the  specific  purpose  of 
"acquiring  the  securities  of  the  exempt 
issuer."  Neither  the  Act  nor  the 
Commission's  regulations,  however, 
contain  provisions  directly  relating  to 
the  acquisition  of  securities,  or  the 
"securities  of  an  exempt  issuer." 
Accordingly,  the  Proposal  would 
provide  that  trusts  not  formed  for  the 
specific  purpose  of  "participating  in  the 
exempt  pool"  or  "opening  an  exempt 
account"  would  be  QEPs  or  QECs, 
respectively. 

h.  Section  501(c)(3)  Orgaruzations — 
Proposed  Paragraphs  (a)(2)(i)(J)  and 
(a)(3)(i)(A) 

The  Proposal  would  provide  alternate 
criteria  for  Section  501(c)(3) 
Organizations  to  qualify  as  QEPs  and 
QECs.  Rule  4.7  currently  provides  that 
such  organizations  qualify  as  QEPs  and 
QECs  if  they  meet  a  portfolio 
requirement  and  have  total  assets  in 
excess  of  $5,000,000.81  Here,  too, 


'« Existing  paragraphs  (a)(l)(ii)(B)(2)(xi)  and 
(b)(l)(ii){B)(2)(xi),  respectively.  Under  proposed 
paragraphs  (a)(2)(ii)(L)  and  (a)(3)(ii)(L),  trusts  would 
continue  to  qualify  as  QEPs  and  QECs,  respectively, 
subject  to  meeting  the  Portfolio  Requirement  and 
certain  other  criteria. 

»"  See,  e.g.,  CFTC  Staff  Letter  No.  98-48.  (1996- 
1998  Transfer  Binder]  Conun.  Put.  L.  Rep.  (CCH)  1 
27,384  (June  22,  1998)  (CPO  permitted  to  treat  a 
trust  that  was  established  for  estate-planning 
purposes  and  had  total  assets  of  approximately 
$77,000  as  a  QEP  where  the  decision-maker  and  the 
settlor  of  the  trust  was  himself  a  QEP). 

8'  Existing  paragraphs  (a)(l)(ii)(B)(2)(vii)  and 
(b)(l)(ii)(B)(2)(vii),  respectively.  Under  proposed 


Commission  staff  has  become  aware  of 
situations  where  a  Section  501(c)(3) 
Organization  itself  cannot  meet  the 
requisite  QEP  criteria,  but  the  person 
who  makes  the  investment  decisions  for 
the  organization  and  the  person  who 
established  the  organization  is  a  QEP. 
Because  the  decision-maker  and  person 
who  has  established  the  organization  are 
critically  integral  to  the  organization, 
staff  has  permitted  CPOs  to  treat  Section 
501(c)(3)  Organizations  as  QEPs  in  these 
situations."^  The  proposed  rules  would 
include  these  organizations  as  QEPs  and 
QECs. 

i.  Non-United  States  Persons  as  QECs — 
Proposed  Paragraph  (a)(3)(i)(A)(2) 

The  Proposal  would  include,  under 
certain  circumstances,  a  Non-United 
States  person  in  the  QEC  definition."-* 
Specifically,  a  Non-United  States  person 
would  come  within  the  QEC  definition 
where  the  CTA  who  seeks  to  direct  or 
guide  the  commodity  interest  trading 
accoimt  of  the  person:  (1)  Provides 
commodity  interest  trading  advice 
solely  to  persons  who  are  QECs 
(including  persons  who  are  Non-United 
States  persons);  and  (2)  has  filed  a 
notice  of  claim  for  exemption  pursuant 
to  proposed  Rule  4.7(c). 

Currently,  persons  who  are  not  United 
States  persons  are  QEPs,"''  but  they  are 
not  also  QECs.  In  adopting  Rule  4.7  the 
Commission  stated  that  it  had  defined 
persons  who  are  not  United  States 
persons  as  QEPs  with  the  objective  of 
facilitating  multijurisdictional 
offerings,"^  an  objective  that  is  not 
applicable  in  the  context  of  CTAs  and 
individual  managed  accoimts.  In  this 
regard,  the  Commission  noted  that  Rule 
4.7  would  provide  relief  to  CTAs  that 
would  not  be  generally  available  to 
investment  advisers  under  the  securities 
laws  and  that  therefore  investment 
advisers  advising  QECs  would  be 
obligated  to  deliver  a  brochure  to  such 
clients.  On  this  basis,  the  Commission 
determined  not  to  include  persons  who 


paragraphs  (a)(2)(ii)(G)  and  (a)(3)(ii)(G).  Section 
501(c)(3)  Organizations  would  continue  to  qualify 
as  QEPs  and  QECs,  respectively,  subject  to  meeting 
the  criteria  of  the  existing  rules. 

"2  See  e.g..  CFTC  Staff  Letter  No.  97-16,  11996- 
1998  Transfer  Binder]  Comm.  Put.  L.  Rep.  (CCH)  1 
27,008  (March  21.  1997)  (CPO  permitted  to  treat  a 
Section  501(c)(3)  charitable  organization  as  a  QEP 
where  the  investment  decisions  were  made  by  an 
individual  who  was  a  QEP  and  that  individual  also 
established  the  charitable  organization). 

*'  As  discussed  supra  at  Part  m. A.,  the  term 
"Non-United  States  person"  would  be  defined  in 
proposed  paragraph  (a)(l)(iv),  and  it  would  be 
based  on  the  text  of  existing  paragraph  (a)(l)(ii)(C). 

Proposed  paragraph  (a)(3)(i)(A)  would  include 
Non-United  States  persons  as  QECs  through 
incorporation  by  reference  to  the  fact  that  they 
would  be  QEPs  under  proposed  paragraph 
(a)(2)(i)(K). 

""Existing  paragraph  (a)(l)(ii)(C). 

85  See  57  PR  at  34850. 


were  not  United  States  persons  as  QECs. 
The  Commission  further  stated  that 
inclusion  of  these  persons  as  QECs 
without  regard  to  qualifying  criteria 
should  await  further  experience  with 
the  QEC  concept.^** 

Currently,  then,  a  CTA  is  ineligible  for 
relief  under  Rule  4.7  with  respect  to 
those  of  its  advisory  clients  who  are 
Non-United  States  persons  (and  who  are 
not  otherwise  QECs).  In  the  past. 
Commission  staff  has  provided 
exemptive  relief  from  the  specific 
Disclosure  Document  requirements  of 
Rules  4.31,  4.34,  4.35  and  4.36  where  a 
CTA  directs  or  guides  exclusively  the 
accounts  of  Non-United  States 
persons."^  The  Proposal  would  codify 
this  practice.  It  also  would  incorporate 
Commission  stafTs  belief  that  where  the 
clients  for  which  a  CTA  directs  or 
guides  accounts  are  a  mix  of  Non- 
United  States  persons  and  persons  who 
are  QECs,  Rule  4.7  should  be  available 
to  the  CTA. 

If  a  CTA  additionally  directs  or  guides 
the  accounts  of  United  States  persons 
who  are  not  QECs,  however,  under  the 
Proposal,  Rule  4.7  relief  would  remain 
unavailable  to  the  CTA  with  respect  to 
its  clients  who  are  Non-United  States 
persons.  This  is  because  in  such  case 
(i.e.,  where  the  CTA  directs  or  guides 
the  accounts  of  persons  who  are  QECs 
and  persons  who  are  not  QECs),  the 
CTA  is  subject  to  the  Disclosure 
Dociunent  requirements  of  Rules  4.31, 
4.34.  4.35  and  4.36  and  the 
recordkeeping  requirements  of  Rule  4.33 
with  respect  to  its  clients  who  are  not 
QECs.  Requiring  the  CTA  also  to  comply 
with  these  Disclosure  Document  and 
recordkeeping  requirements  with 
respect  to  its  clients  who  are  Non- 
United  States  persons  should  not 
impose  any  additional  burden  on  the 
CTA,  since  these  are  requirements  with 
which  it  already  is  subject  to 
compliance. 

The  Commission  believes  that  the 
limitations  of  the  proposed  rule  are 
consistent  both  with  prior  staff  practice 
and  the  purposes  of  Rule  4.7.  The 
Commission  nonetheless  specifically 
requests  comments  on  this  proposed 
rule. 

C.  Persons  Who  Must  Satisfy  the 
Portfolio  Requirement  To  Be  QEPs  and 
QECs — Proposed  Paragraphs 
la)(2)(ii)(A)  Through  (L)  and  (a)(3)(ii)(A) 
and  (L) 

The  text  of  this  portion  of  the 
Proposal  would  be  based  upon  existing 


<>«See  W.  at  n.21. 

8"  See,  e.g..  CFTC  Staff  Letter  No.  97-09,  [1996- 
1998  Transfer  Binder]  Comm.  Put  L.  Rep.  1  26,  976 
(Feb.  6,  1997);  CFTC  Staff  Letter  No.  95-73,  (1994- 
1996  Transfer  Binder]  Comm.  Put.  L.  Rep.  1  26,  503 
(Aug.  24,  1995). 
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text,  and  it  would 


persons  who  must 
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continue  to  include 


in  the  QEP  and  Qi  C  definitions  those 


satisfy  a  portfolio 


requirement ""  in  ( irder  to  qualify  as 
QEPs  or  QECs. 

With  respect  to  bEPs  in  particular,  all 
but  one  of  the  pro  losed  rules  *^  would 
be  taken  from  exis  ling  text,""  with 
various  technical  i  evisions  made  to 
them.^'  The  remaiaing  proposed  rule 
would  be  taken  frc  m  existing  text  but 
would  be  amended,  as  discussed  below, 
to  make  it  easier  f(  r  pools,  trusts, 
insurance  compan  y  separate  accounts 
and  bank  collective  trusts  to  qualify  as 
QEPs 

With  respect  to 


investment  vehicl  ss.  Rule  4.7  currently 
provides  that  a  QE  P  is: 

A  pool,  trust,  insurai  ice  company  separate 
account  or  bank  coll  ictive  trust,  with  total 
assets  in  excess  of  $! 
the  specific  purpose 


,000.000,  not  formed  for 
of  participating  in  the 
exempt  pool,  and  wi  ose  participation  in  the 
exempt  pool  is  direc  ed  by  a  qualified 

'rovided.  That  except 
insurance  company 


eligible  participant; 
where  the  pool,  trusi 


separate  account  or  1  lank  collective  trust 
would  constitute  a  q  jalified  eligible 
participant  under  paragraph  (a)(l)(ii)(D)  of 
this  section,  no  morq  than  10  percent  of  the 


Proposed  rule  4.7 


(a) 


(a)(1) 

(a)(1)(i)  . 
(a)(l)(ii). 
(a)(1)(iii) 


(a)(1)(iv) 

(a)(1)(iv)(AHC)  ... 

(a)(1)(iv)(D) 

(a)(1)(iv)(E) 

(a)(1)(v)  

(a)(1)(v)(A) 

(aH1)(v)(A)(1H2) 

(a)(1)(v)(A)(3)  

(a)(1)(v)(B) 

(a)(1)(v)(B)(1H2) 

(a)(1)(v)(B)(3)  

(a)(1)(vi) 


(a)(2)  ... 
(a)(2)(i) 


(a)(2)(i)(AHB)  .... 
(a)(2)(i)(C)(1H2) 

""  As  discussed  supn 
requirement  would  be 
section  of  the  rule.  See 
(a)(l)(v). 

"'Proposed  paraf^rap  i: 

''"See  existing  paragi  iph; 
through  (x)  and  (xii). 

"  Compare  existing 
which  uses  a  full  citati 
paragraph  (a)(2)(ii)(A). 
form  citation  to  the  IC 

'^  Existing  paragrapl: 


hese  collective 


fair  market  value  of  the  assets  of  such  entity 
are  used  to  purchase  units  in  exempt  pools. ^^ 

The  foregoing  proviso  is  sometimes 
referred  to  as  the  "Ten  Percent 
Restriction."  The  Commission  stated 
that  it  proposed  this  restriction 
"because  participants  in  these  entities 
may  not  be  QEPs  and  thus  could  not 
invest  in  a  qualified  eligible  pool  based 
on  their  own  financial  qualifications 
and  investment  sophistication."^^ 
Based  upon  staffs  experience  with  the 
Ten  Percent  Restriction,  the 
Commission  has  come  to  the  view  that 
the  other  criteria  of  the  rule — i.e.  that 
the  collective  investment  vehicle  must 
satisfy  a  portfolio  requirement,  must 
have  total  assets  in  excess  of  $5  million, 
may  not  be  formed  for  the  specific 
purpose  of  participating  in  the  exempt 
pool  and  must  have  its  participation  in 
the  exempt  pool  directed  by  a  QEP — are 
sufficient  to  satisfy  the  Commission's 
concerns.^''  Accordingly,  the 
Commission  is  proposing  to  eliminate 
the  Ten  Percent  Restriction.^^ 

As  for  QECs,  the  Proposal  would 
continue  to  include  in  the  QEC 
definition  those  persons  who,  subject  to 
satisfying  a  portfolio  requirement, 
would  be  QECs.^e  The  Proposal  also 


would  continue  to  include  certain 
trusts,  insurance  company  separate 
accounts  and  bank  collective  trusts  in 
the  QEC  definition.97  Tq  parallel  the 
action  proposing  to  eliminate  the  Ten 
Percent  Restriction,  and  for  the  reasons 
stated  above  in  support  of  that  action, 
the  Commission  also  is  proposing  to 
eliminate  the  current  requirement  that 
these  trading  vehicles  are  vehicles  "in 
which  all  of  the  unit  owners  or 
participants,  other  than  the  commodity 
trading  advisor  claiming  relief  under 
this  section,  are  qualified  eligible 
participants." 

rv.  Comparison  Chart 

The  following  chart  compares 
proposed  Rule  4.7  with  existing  Rule 
4.7.  For  each  proposed  paragraph,  the 
chart  indicates  the  corresponding 
existing  paragraph,  with  any  substantive 
revision  ("SR")  or  technical  revision 
("TR")  to  the  existing  paragraph  noted. 
The  chart  also  indicates  by  " — "  any 
proposed  paragraph  that  does  not 
correspond  to  an  existing  paragraph.  To 
avoid  what  otherwise  would  be  a  very 
lengthy  presentation,  as  appropriate  the 
chart  groups  together  certain 
paragraphs. 


Existing  rule  4.7 


(a)(1),  SR 


(b)(1)(i),TR 
(a)(1)(i),  TR 


Proposed  rule  4.7 


(a)(1)(ii)(C),TR  .... 
(a)(1)(ll)(C)(1H3) 
(a)(1)(ii)(C)(4).TR 
(a)(1)(ii)(C)(5) 


(a)(1)(il)(B),  SR,TR 

(a)(1)(ii)(B)(1)(iHii)  ■ 
(a)(1)(il)(B)(1)(iii),  TR 
(b)(1)(ii)(B),  SR,  TR 

(b)(1)(ii)(B)(1)(IH») 
(b)(1)(ii)(B)(1)(iii).TR 
(a)(1)(ii)(C)  


(a)(2)(i)(KHL) 


(a)(2)(li)  

(a)(2)(ii)(A)  

(a)(2)(ii)(B)-{D) 
(a)(2)(ii)(EHG) 

(a)(2)(ii)(HHJ) 

(a)(2)(ii)(K)  

(a)(2)(ii)(L)  


(a)(1)(ii),  TR  .... 
(a)(1)(il)(A),  TR 


(a)(1)(ii)(A)(1H2).  SR 
(a)(1)(ii)(A)(3),TR 


at  Part  UI.A,  the  portfolio 
et  forth  in  the  dennitional 
Proposed  paragraph 

s  (a)(2)(ii)(A)  through  (K). 
s(a)(l)(ii)(B)(2)(i) 

.aragraph(a)(l)(ii)(B)(2)(i). 
n  1(1  the  ICA.  with  proposed 
ivhich  would  use  a  short 

(a)(l)(ii)(B)(2)(xi). 


(a)(3)  

(a)(3)(i)  

(a)(3)(i)(A)  

(a)(3)(i)(B)-(C)  . 

(a)(3)(i)(D)  

(a)(3)(i)(E)  

(a)(3)(i)(F)  

(a)(3)(ii)  

(a)(3)(ii)(AHB) 

(a)(3)(ii)(CHD) 
(a)(3)(ii)(EHG) 

(a)(3)(ii)(HHJ) 
(a)(3)(ii)(K)  


Existing  rule  4.7 


(a)(1)(ii)(CHD).  SR. 

TR. 
(a)(1)(ii)(B)(1H2),  TR 
(a)(1)(ii)(B)(2)(l),  TR  .. 
(a)(1)(ii)(B)(2)(ilHiv) 
(a)(1)(ii)(B)(2)(vHvii), 

TR. 
(a)(1)(ii)(B)(2)(viliHx) 
(a)(1)(ii)(B)(2)(xil),TR 
(a)(1)(il)(B)(2)(xi),SR 

(b)(1)(ii).TR  

(b)(1)(il)(A).TR  

(b)(1)(ii)(A),  SR,TR  .. 

(b)(i)(ii)(C)!saTR:: 

(b)(1)(ii)(D),  SR,  TR  .. 
(b)(1)(ii)(E),  SR,  TR  .. 
(b)(1)(ii)(B)(1H2),  TR 
(b)(1)(li)(B)(2)(iHii). 

TR. 
(b)(1)(ii)(B)(2)(liiHiv) 
(b)(1)(ii)(B)(2)(v)- 

(vii),TR. 
(b)(1)(ii)(B)(2)(viiiHx) 
(b)(1)(li)(B)(2)(xii),TR 


Proposed  rule  4.7 


(b)(1)(iv) 


(b)(2)  

(b)(2)(i)  

(b)(2)(l)(A)-{C) 
(b)(2)(l)(D)  


(b)(2)(i)(EHH) 
(b)(2)(i)(l)(1)  .... 
(b)(2)(i)(l)(2)  .... 
{b)(2)(iiHiii)    -. 


Existing  rule  4.7 


(b)(3) 


(c) 

(c)(1)  

(c)(1)(iHii) 

(c)(2)  

(c)(2)(iHiH) 


(c)(3) 


(d) 


(a)(2)(iv).TR 

(a)(3) 
(a)(3)(i) 
(a)(3)(i)(AHC) 
{a)(3)(l)(D),  TR 

(a)(3)(i)(EHH) 
(a)(3)(i)(l)(1),TR 
(a)(3)(l)(l)(2).  TR 
(a)(3)(iiHiii) 

(a)(4) 
(b)(2).  TR 

(b)(2)(iHii) 

(b)(3) 
(b)(3)(IH'i') 

(b)(4) 
(c) 


''S?  FR  at  3152.  In  light  of  the  differences 
tjetween  an  exempt  pool,  which  is  owned  by  two 
or  more  pool  participants,  and  an  exempt  account, 
which  as  a  non-pooled  investment  vehicle  may  only 
be  owned  by  one  client,  existing  paragraph 
(b)(l)(ii)(B)(2)(xi)  does  not  contain  a  proviso 
corresponding  to  the  Ten  Percent  Restriction. 

'<■*  See.  e.g.,  CFTC  Staff  Letter  No.  98-37  (1996- 
1998  Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CXIH)  1 
27.360  (June  5.  1998)  (CPO  granted  relief  from  the 
Ten  Percent  Restriction  with  respect  to  a  trust  that 
was  comprised  of  a  QEP  and  his  non-QEP  wife, 
where  the  trust  met  the  portfolio  requirement,  had 
total  assets  in  excess  of  $5  million,  was  not  formed 


for  the  specific  purposes  of  participating  in  the 
exempt  pool  and  had  its  participation  in  the  exempt 
pool  directed  by  a  QEP). 

"5  Proposed  paragraph  (a)(2)(ii)(L). 

*> Proposed  paragraph  (a){3)(ii)(A)  through  (L). 
Thus,  the  Proposal  would  continue  to  include 
within  the  QEC  definition  those  persons  who  are 
defined  as  QECs  under  existing  paragraphs 
(b)(l)(ii)(B)(2)(i)  through  (x)  and  (xii). 

"'Proposed  paragraph  (a)(3)(ii)(L).  These 
collective  investment  vehicles  currently  are 
included  as  QECs  under  existing  paragraph 
(b)(l)(ii)(B)(2)(xi). 
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Proposed  rule  4.7 

Existing  rule  4.7 

Proposed  rule  4.7 

Existing  mie  4.7 

Proposed  rule  4.7 

Existing  rule  4.7 

(a)(2)(i)(D)  

(a)(1)(ii)(A)(4),  SR. 
TR. 

(a)(3)(li)(L) 

(b) 

(b)(1)  

(b)(1)(iHiii)  

(b)(1)(ii)(B)(2)(xi).  SR 

(a)(2).  TR  

(a)(2)('iHiii); 

(d)(1)  

(dMDOH'ii)  

(cl)(2)  

(c)(1) 

(a)(2)(i)(EHG)  

{a)(2)(i)(H)(1)  

(c)(1)(i)-(iii) 

(a)(1)(ii)(A)(5),  SR 

(a)(2)(i)(H)(2H5) 

(a)(2)(i)(l)-(J) 

(c)(2),  TR 

V.  Related  Matters 

A.  Paperwork  Reduction  Act 

Rule  4.7  affects  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Commission  has 
submitted  a  copy  of  this  section  to  the 
Office  of  Management  and  Budget  for  its 
review. 

Collection  of  Informatioii 

Rules  Relating  to  the  Operations  and 
Activities  of  Commodity  Pool  Operators 
and  Commodity  Trading  Advisors  and 
to  Monthly  Reporting  by  Futiu-es 
Commission  Merchants,  OMB  Control 
Number  3038-0005. 

The  expected  effect  of  the  proposed 
amended  rule  will  be  to  reduce  the 
burden  previously  approved  by  OMB  for 
this  collection  of  information  by  1 ,644 
hours  because,  while  it  will  result  in  an 
increase  in  the  number  of  filings  under 
Rule  4.7,  it  will  result  in  a  larger 
decrease  in  the  information  collection 
requirements  under  the  disclosure, 
reporting  and  recordkeeping  rules. 

Specifically: 

The  burden  associated  with 
Commission  Rule  4.7,  as  applied  to 
CPOs  and  CTAs,  is  expected  to  be 
increased  by  30  hours: 

Estimated  number  of  respondents 
(after  proposed  exemption):  660. 

Annual  responses  by  each 
respondent:  1. 

Estimated  average  hours  per  response: 
0.50. 

Annual  reporting  burden:  330  hours. 

This  annual  reporting  burden  of  330 
hours  represents  an  increase  of  30  hours 
as  a  result  of  the  proposed  amendments 
to  Rule  4.7. 

The  burden  associated  with 
Commission  Rule  4.21,  as  applied  to 
CPOs  is  expected  to  be  decreased  by 
73.84  hours: 

Estimated  number  of  respondents 
(after  proposed  exemption):  565. 

Annual  responses  by  each 
respondent:  0.88. 

Estimated  average  hours  per  response: 
2.80. 

Annual  reporting  burden:  1,392.16. 

While  the  estimated  burden  figure  of 
1,392.16  for  Rule  4.21  is  higher  than  the 
burden  figure  previously  reported  to 
OMB,  the  Commission  believes  that  the 


previously  reported  burden  hguie  was 
based  on  an  incorrect  figure  for  the 
number  of  CPOs  and  the  burden  figure 
should  have  been  reported  at  1,466. 
This  aiuiual  reporting  biu-den  of 
1,392.16  hours  represents  a  decrease  of 
73.84  hours  as  a  result  of  the  proposed 
amendments  to  Rule  4.7. 

The  burden  associated  with 
Commission  Rule  4.22(a),  as  applied  to 
CPOs,  is  expected  to  be  decreased  by 
548.63  hours: 

Estimated  number  of  respondents 
(after  proposed  exemption):  420. 

Annual  responses  by  each 
respondent:  4.75. 

Estimated  average  hours  per  response: 
3.85. 

Annual  reporting  burden:  7,680.75. 

This  annual  reporting  biu-den  of 
7,680.75  hours  represents  a  decrease  of 
548.63  hours  as  a  result  of  the  proposed 
amendments  to  Rule  4.7. 

The  burden  associated  with 
Commission  Rule  4.22(c)  is  expected  to 
be  reduced  by  270  hours: 

Estimated  number  of  respondents 
(after  proposed  exemption):  480. 

Annual  responses  by  each 
respondent:  1. 

Estimated  average  hours  per  response: 
9. 

Annual  reporting  burden:  4,320. 

This  annual  reporting  burden  of  4,320 
hours  represents  a  decrease  of  270  hoius 
as  a  result  of  the  proposed  amendments 
to  Rule  4.7. 

The  burden  associated  with 
Commission  Rule  4.23  is  expected  to  be 
reduced  by  1,260  hours: 

Estimated  number  of  respondents 
(after  proposed  exemption):  472. 

Annual  responses  by  each 
respondent:  1. 

Estimated  average  hours  per  response: 
42. 

Annual  reporting  burden:  19,824 

This  axmual  reporting  burden  of 
19,824  hours  represents  a  decrease  of 
1,260  hours  as  a  result  of  the  proposed 
amendments  to  Rule  4.7. 

The  burden  associated  with 
Commission  Rule  4.31  is  expected  to  be 
reduced  by  55.86  hours: 

Estimated  number  of  respondents 
(after  proposed  exemption):  620. 

Annual  responses  by  each 
respondent:  1.33. 

Estimated  average  hours  per  response: 
1.40. 


Annual  reporting  burden:  1,154.44. 

This  annual  reporting  burden  of 
1,154.44  hours  represents  a  decrease  of 
55.86  hours  as  a  result  of  the  proposed 
amendments  to  Rule  4.7. 

The  burden  associated  with 
Commission  Rule  4.33  is  expected  to  be 
reduced  by  780  hours: 

Estimated  number  of  respondents 
(after  proposed  exemption):  1,970. 

Annual  responses  by  each 
respondent:  1. 

Estimated  average  hours  per  response: 
26. 

Annual  reporting  burden:  51,220. 

This  aimual  reporting  burden  of 
51,220  hours  represents  a  decrease  of 
780  hours  as  a  result  of  the  proposed 
amendments  to  Rule  4.7. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  10235  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the 
Commodity  Futiu-es  Trading 
Commission. 

The  Commission  considers  comments 
by  the  public  on  this  proposed 
collection  of  mformation  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Conunission,  including 
whether  the  information  will  have  a 
practical  use; 

•  Evaluating  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
emd  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
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herefore,  a  conunent 
assLred  of  having  its  full 
ves  it  within  30  days 
does  not  affect  the 
blic  to  comment  to 
the  proposed 


Ths 
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Federal  Register 

to  OMB  is  best 
effect  if  OMB  rece 
of  publication, 
deadline  for  the  p 
the  Commission 
regulations. 

Copies  of  the 
submission  to  OMB 
the  CFTC  Clearanc  e 
Street  N.W..  Washjngt 
(202)418-5160 

B.  Regulatory  Flex  bility  Act 

The  Regulatory-  'lexibility  Act 
("RFA") '"'  require !  each  federal  agency 
to  consider  in  the  <  :ourse  of  proposing 
substantive  rules  t  le  effect  of  those 
rules  on  small  entities.  The  proposed 
amendments  to  Rii  le  4.7  would  affect 
registered  CPOs  ar  d  CTAs.  The 
Commission  previ  jusly  has  established 


information  collection 
are  available  from 
Officer,  1155  21st 
on,  DC  20581, 


certain  definitions 


of  "small  entities"  to 


be  used  by  the  Cor  imission  in 
evaluating  the  imp  act  of  its  rules  on 


such  small  entities 


in  accordance  with 


the  RFA.'''*  The  Co  nmission  determined 
that  registered  CPC  is  are  not  small 
entities  for  the  pui  Doses  of  the  RFA.^"" 
With  respect  to  C7  As,  the  Commission 
stated  that  it  wculi  1  evaluate  within  the 
context  of  a  partici  ilar  rule  proposal 
whether  all  or  some  affected  CTAs 
should  be  considei  ed  to  be  small 
entities  and.  if  so,  hat  it  would  analyze 
the  economic  imp;  ct  on  them  of  any 
rule."" 

Existing  Rule  4.;  provides  exemptive 
relief  from  the  disc  losure,  reporting  and 
recordkeeping  reqi  lirements  applicable 


to  registered  CPOs 


and  CTAs  with 


respect  to  pools  an  d  accounts  owned 


solely  by  QEPs  anc 
The  relief  that  is  p 


QECs,  respectively, 
ovided  reduces 


rather  than  increas  bs  the  regulatory 
requirements  that ;  pply  to  registered 
CPOs  and  CTAs.  T  le  proposed 
amendments  to  Ru  e  4.7  would  expand 


this  relief  by  bring, 


««  3  use  601  Ht  srq.  ( 
«'>47FR  18618  (April 
'""W.  at  18619-20. 
'"' W.  at  18620. 


ng  within  the  QEP 


and  QEC  definitioi  is  persons  not 
included  in  the  ex  sting  rules.  Further, 
this  expanded  relii  i  would  be  available 
to  all  registered  CF  Os  and  CTAs, 
regardless  of  size. '  "he  Commission  thus 
believes  that  the  pi  oposed  amendments, 
if  adopted,  would  urther  reduce  the 
regulatory  burdens  on  registered  CPOs 
and  CTAs. 

Accordingly,  pusuant  to  5  U.S.C. 
§  605(b),  the  Chair  nan,  on  behalf  of  the 
Commission,  certi  ies  that  the  action 
proposed  to  be  tak  m  herein  will  not 
have  a  significant  (  conomic  impact  on 
a  substantial  numl  er  of  small  entities. 


994  &  Supp.  II  1996). 
id.  1982). 


List  of  Subjects  inl7  CFR  Part  4 

Advertising,  Commodity  futures, 
Conunodity  pool  operators.  Commodity 
trading  advisors.  Consumer  protection, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular,  sections  la(4),  la(5),  4b,  47, 
4m,  4n,  4o  and  8a,  7  U.S.C.  la,  6b,  67, 
6m,  6n,  6o  and  12a,  the  Commission 
hereby  proposes  to  amend  Part  4  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1 .  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  4.  6b,  6c,  61.  6m. 
6n.  60.  12a,  and  23. 

2.  Section  4.7  is  proposed  to  be 
revised  to  read  as  follows: 

§4.7    Exemption  from  certain  part  4 
requirements  with  respect  to  pools  whose 
participants  are  limited  to  qualified  eligible 
participants  and  with  respect  to  commodity 
trading  advisors'  accounts  for  clients  that 
are  qualified  eligible  clients. 

(a)  Definitions.  Paragraph  (a)(1)  of  this 
section  contains  general  definitions, 
paragraph  (a)(2)  of  this  section  contains 
the  definition  of  the  term  "qualified 
eligible  participant"  and  paragraph 
(a)(3)  of  this  section  contains  the 
definition  of  the  term  "qualified  eligible 
client."  For  the  purposes  of  this  section: 

(1)  In  general,  (i)  Affiliate  of,  or  a 
person  affiliated  with,  a  specified 
person  means  a  person  that  directly  or 
indirectly  through  one  or  more  persons, 
controls,  is  controlled  by,  or  is  under 
common  control  with  the  specified 
person. 

(ii)  Exempt  account  means  the 
account  of  a  qualified  eligible  client  that 
is  directed  or  guided  by  a  commodity 
trading  advisor  pursuant  to  an  effective 
claim  for  exemption  under  §4.7. 

(iii)  Exempt  pool  means  a  pool  that  is 
operated  pursuant  to  an  effective  claim 
for  exemption  under  §  4.7. 

(iv)  Non-United  States  person  means: 

(A)  A  natural  person  wno  is  not  a 
resident  of  the  United  States; 

(B)  A  partnership,  corporation  or 
other  entity,  other  than  an  entity 
organized  principally  for  passive 
investment,  organized  under  the  laws  of 
a  foreign  jurisdiction  and  which  has  its 
principal  place  of  business  in  a  foreign 
jurisdiction; 

(C)  An  estate  or  trust,  the  income  of 
which  is  not  subject  to  United  States 
income  tax  regardless  of  source; 


(D)  An  entity  organized  principally 
for  passive  investment  such  as  a  pool, 
investment  company  or  other  similar 
entity;  Provided,  That  units  of 
participation  in  the  entity  held  by 
persons  who  do  not  qualify  as  Non- 
United  States  persons  represent  in  the 
aggregate  less  than  10%  of  the  beneficial 
interest  in  the  entity,  and  that  such 
entity  was  not  formed  principally  for 
the  purpose  of  facilitating  investment  by 
persons  who  do  not  qualify  as  Non- 
United  States  persons  in  a  pool  with 
respect  to  which  the  operator  is  exempt 
from  certain  requirements  of  Part  4  of 
the  Commission's  regulations  by  virtue 
of  its  participants  being  Non-United 
States  persons;  and 

(E)  A  pension  plan  for  the  employees, 
officers  or  principals  of  an  entity 
organized  and  with  its  principal  place  of 
business  outside  the  United  States. 

(v)  Portfolio  Requirement  means: 

(A)  With  respect  to  a  qualified  eligible 
participant,  that  the  person: 

(1)  Owns  securities  (including  pool 
participations)  of  issuers  not  affiliated 
with  such  participant  and  other 
investments  with  an  aggregate  market 
value  of  at  least  $2,000,000; 

(2)  Has  had  on  deposit  with  a  futures 
commission  merchant,  for  its  own 
account  at  any  time  during  the  six- 
month  period  preceding  the  date  of  sale 
to  that  person  of  a  pool  participation  in 
the  exempt  pool,  at  least  $200,000  in 
exchange-specified  initial  margin  and 
option  premiums  for  commodity 
interest  transactions;  or 

(3)  Owns  a  portfolio  comprised  of  a 
combination  of  the  funds  or  property 
specified  in  paragraphs  (a)(l)(v){A)(i) 
and  (2)  of  this  section  in  which  the  sum 
of  the  funds  or  property  includable 
under  paragraph  (a)(l)(v)(A)(l), 
expressed  as  a  percentage  of  the 
minimum  amount  required  thereunder, 
and  the  amount  of  futures  margin  and 
option  premiums  includable  under 
paragraph  (a)(l)(v)(A)(2),  expressed  as  a 
percentage  of  the  minimum  amount 
required  thereunder,  equals  at  least  one 
hundred  percent.  An  example  of  a 
composite  portfolio  acceptable  under 
this  paragraph  (a)(l)(v)(A)(3)  would 
consist  of  $1,000,000  in  securities  and 
other  property  (50%  of  paragraph 
(a)(l)(v)(A){l))  and  $100,000  in 
exchange-specified  initial  margin  and 
option  premiums  (50%  of  paragraph 
(a)(l)(v)(A)(2)). 

(B)  With  respect  to  a  qualified  eligible 
client,  that  the  person: 

(1)  Owns  securities  (including  pool 
participations)  of  issuers  not  affiliated 
with  such  client  and  other  investments 
with  an  aggregate  market  valye  of  at 
least  $2,000,000; 
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(2)  Has  had  on  deposit  with  a  ftitures 
commission  merchant,  for  its  own 
account  at  any  time  during  the  six- 
month  period  preceding  the  date  that 
person  opens  an  exempt  account  with 
the  commodity  trading  advisor,  at  least 
$200,000  in  exchange-specified  initial 
margin  and  option  premiums  for 
commodity  interest  transactions;  or 

(3)  Owns  a  portfolio  comprised  of  a 
combination  of  the  funds  or  property 
specified  in  paragraphs  {a)(l)(v)(B)(l) 
and  (2)  of  this  section  in  which  the  sum 
of  the  funds  or  property  includable 
under  paragraph  {a)(l)(v){B){l), 
expressed  as  a  percentage  of  the 
minimum  amount  required  thereunder, 
and  the  amount  of  futiu'es  margin  and 
option  premiums  includable  in 
paragraph  (a){l)(v){B)(2),  expressed  as  a 
percentage  of  the  minimum  amount 
required  thereunder,  equals  at  least  one 
hundred  percent.  An  example  of  a 
composite  portfolio  acceptable  under 
this  paragraph  (a)(l){v)(B)(3)  would 
consist  of  $1,000,000  in  securities  and 
other  property  (50%  of  paragraph 
(a)(l)(v){B)(l))  and  $100,000  in 
exchange-specified  initial  margin  and 
option  premiums  (50%  of  paragraph 
(a){l){v)(B)(2)). 

(vi)  United  States  means  the  United 
States,  its  states,  territories  or 
possessions,  or  an  enclave  of  the  United 
States  government,  its  agencies  or 
instrumentalities. 

(2)  Qualified  eligible  participants — (i) 
Persons  who  are  qualified  eligible 
participants  irrespective  of  the  Portfolio 
Requirement.  Qualified  eligible 
participant  means  any  person,  acting  for 
its  own  account  or  for  the  account  of  a 
qualified  eligible  participant,  who  the 
commodity  pool  operator  reasonably 
believes,  at  the  time  of  the  sale  to  that 
person  of  a  pool  participation  in  the 
exempt  pool,  is: 

(A)  A  futures  commission  merchant 
registered  piu"suant  to  section  4d  of  the 
Act,  or  a  principal  thereof; 

(B)  A  broker  or  dealer  registered 
pursuant  to  section  15  of  the  Securities 
Exchange  Act  of  1934,  or  a  principal 
thereof; 

(C)  A  commodity  pool  operator 
registered  pursuant  to  section  4m  of  the 
Act,  or  a  principal  thereof;  Provided, 
That  the  commodity  pool  operator: 

(1)  Has  been  registered  and  active  as 
such  for  two  years;  or 

(2)  Operates  pools  which,  in  the 
aggregate,  have  total  assets  in  excess  of 
$5,000,000; 

(D)  A  commodity  trading  advisor 
registered  pursuant  to  section  4m  of  the 
Act,  or  a  principal  thereof;  Provided, 
That  the  commodity  trading  advisor: 

(1)  Has  been  registered  and  active  as 
such  for  two  years;  or 


(2)  Provides  conmiodity  interest 
trading  advice  to  commodity  accounts 
which,  in  the  aggregate,  have  total  assets 
in  excess  of  $5,000,000  deposited  at  one 
or  more  futures  commission  merchants; 

(E)  An  investment  adviser  registered 
piu-suant  to  section  203  of  the 
Investment  Advisers  Act  of  1940  (the 
"Investment  Advisers  Act")  or  pursuant 
to  the  laws  of  any  state,  or  a  principal 
thereof;  Provided,  That  the  investment 
adviser: 

(1)  Has  been  registered  and  active  as 
such  for  two  years;  or 

(2)  Provides  seciuities  investment 
advice  to  securities  accoimts  which,  in 
the  aggregate,  have  total  assets  in  excess 
of  $5,000,000  deposited  at  one  or  more 
registered  securities  brokers; 

(F)  A  "qualified  purchaser"  as  defined 
in  section  2(51)(A)  of  the  Investment 
Company  Act  of  1940  (the  "Investment 
Company  Act"); 

(G)  A  "knowledgeable  employee"  as 
defined  in  §  270.3c-5  of  this  title; 

(H)(1)  The  commodity  pool  operator, 
commodity  trading  advisor  or 
investment  adviser  of  the  exempt  pool 
offered  or  sold,  or  an  affiliate  of  any  of 
the  foregoing; 

(2)  A  principal  of  the  exempt  pool  or 
the  commodity  pool  operator, 
commodity  trading  advisor  or 
investment  adviser  of  the  exempt  pool, 
or  of  an  affiliate  of  any  of  the  foregoing; 

(3)  An  employee  of  the  exempt  pooH 
commodity  pool  operator,  commodity 
trading  advisor  or  investment  adviser  of 
the  exempt  pool,  or  of  an  affiliate  of  any 
of  the  foregoing  (other  than  an  employee 
performing  solely  clerical,  secretarial  or 
administrative  functions  with  regard  to 
such  person  or  its  investments)  who,  in 
connection  with  his  or  her  regular 
functions  or  duties,  participates  in  the 
investment  activities  of  the  exempt 
pool,  other  commodity  pools  operated 
by  the  commodity  pool  operator  of  the 
exempt  pool  or  other  accounts  advised 
by  the  commodity  trading  advisor  or  the 
investment  adviser  of  the  exempt  pool, 
or  by  the  affiliate;  Provided,  That  such 
employee  has  been  performing  such 
functions  and  duties  for  or  on  behalf  of 
the  exempt  pool,  commodity  pool 
operator,  commodity  trading  advisor, 
investment  adviser  or  affiliate,  or 
substemtially  similar  functions  or  duties 
for  or  on  behalf  of  another  person 
engaged  in  providing  commodity 
interest,  securities  or  other  financial 
services,  for  at  least  12  months; 

(4)  Any  other  employee  of  the  exempt 
pool,  conmiodity  pool  operator, 
commodity  trading  advisor  or 
investment  adviser  of  the  exempt  pool, 
or  of  an  affiliate  of  any  of  the  foregoing 
(other  than  an  employee  performing 
solely  clerical,  secretarial  or 


administrative  functions  with  regard  to 
such  person  or  its  investments); 
Provided,  That  such  employee: 

(i)  Is  an  accredited  investor  as  defined 
in  §  230.501  (a)(5)  or  (6)  of  this  title;  and 

(ii)  Has  been  employed  by  the  exempt 
pool,  commodity  pool  operator, 
commodity  trading  advisor,  investment 
adviser  or  affiliate,  or  by  another  person 
engaged  in  providing  commodity 
interest,  securities  or  other  financial 
services,  for  at  least  24  months;  or 

(5)  The  spouse,  child,  sibling  or 
parent  of  a  person  who  satisfies  the 
criteria  of  paragraph  (a)(2)(i)(H)(l),  (2), 
(3)  or  (4)  of  this  section;  Provided,  That: 

(i)  An  investment  in  the  exempt  pool 
by  any  such  family  member  is  made 
with  the  knowledge  and  at  the  direction 
of  the  person;  and 

(ii)  The  family  member  is  a  qualified 
eligible  participant  only  for  the 
purposes  of  this  paragraph 
(a)(2)(i)(H)(5); 

(I)  A  trust;  Provided.  That: 

(1)  The  trust  was  not  formed  for  the 
specific  purpose  of  participating  in  the 
exempt  pool;  and 

(2)  The  trustee  or  other  person 
authorized  to  make  investment 
decisions  with  respect  to  the  trust,  and 
each  settlor  or  other  person  who  has 
contributed  assets  to  the  trust,  is  a 
qualified  eligible  participant; 

(J)  An  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  (the  "IRC");  Provided.  That  the 
trustee  or  other  person  authorized  to 
make  investment  decisions  with  respect 
to  the  organization,  and  the  person  who 
has  established  the  organization,  is  a 
qualified  eligible  participant; 

(K)  A  Non-United  States  person;  or 

(L)  An  entity  in  which  all  of  the  imit 
owners  or  participants  are  persons  listed 
in  paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of 
this  section. 

(ii)  Persons  who  must  satisfy  the 
Portfolio  Requirement  to  be  qualified 
eligible  participants.  Qualified  eligible 
participant  means  any  person  who  the 
commodity  pool  operator  reasonably 
believes,  at  the  time  of  the  sale  to  that 
person  of  a  pool  participation  in  the 
exempt  pool,  satisfies  the  Portfolio 
Requirement  and  is: 

(A)  An  investment  company 
registered  under  the  Investment 
Company  Act  or  a  business 
development  company  as  defined  in 
section  2(a)(48)  of  sudi  Act  not  formed 
for  the  specific  purpose  of  investing  in 
the  exempt  pool; 

(B)  A  bank  as  defined  in  section 
3(a)(2)  of  the  Securities  Act  of  1933  (the 
"Securities  Act")  or  any  savings  and 
loan  association  or  other  institution  as 
defined  in  section  3(a)(5)(A)  of  the 
Securities  Act  acting  for  its  own  accoimt 
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or  for  the  account 
participant; 

(C)  An  insurance 
in  section  2(13)  of 
acting  for  its  own 
account  of  a  quaU 
participant; 

(D)  A  plan 
maintained  by  a  state 
subdivisions,  or  an; 
instrumentality  of  a 
subdivisions,  for 
employees,  if  such 
in  excess  of  $5,000. 

(E)  An  employee 
the  meaning  of  the 
Retirement  Income 
("ERISA"):  Provi 
investment  decisior 
fiduciary,  as  define^ 
such  Act,  which  is 
loan  association, 
registered  investme  it 
the  employee  benef  t 
assets  in  excess  of 
plan  is  self-directed 
decisions  are  made 
that  are  qualified 

(F)  A  private " 
company  as  definec 
202(a)(22)ofthe 
Act; 

(G)  An  organization 
section  501(c)(3)  of 
assets  in  excess  of 

(H)  A  corporation , 
similar  business 
other  than  a  pool,  w 
in  excess  of  $5,000, 
formed  for  the 
participating  in  the 

(I)  A  natural 
net  worth,  or  joint 
person's  spouse,  at 
purchase  in  the 
$1 ,000,000; 

(J)  A  natural  person 
individual  income 
in  each  of  the  two 
joint  income  with 
in  excess  of  $300, 
years  and  has  a 
of  reaching  the  sam^ 
current  year: 

(K)  Except  as  pro  ' 
governmental  entitips 
pciragraph  (a)(2)(ii 
otherwise  authorized 
in  such  transaction! 
entity  (including  th 
state,  or  a  foreign 
political  subdivision 
multinational  or  su 
an  instrumentality 
department  of  any 

(L)  a  pool,  trust, 
separate  account  or 
trust,  with  total 
$5,000,000,  not 


a  qualified  eUgible 
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Securities  Act 
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purpose  of  participating  in  the  exempt 
pool,  and  whose  participation  in  the 
exempt  pool  is  directed  by  a  qualified 
eligible  participant. 

(3)  Qualified  eligible  clients — (i) 
Persons  who  are  qualified  eligible 
clients  irrespective  of  the  Portfolio 
Requirement.  Qualified  eligible  client 
means  any  person,  acting  for  its  own 
account  or  for  the  account  of  a  qualified 
eligible  client,  who  the  commodity 
trading  advisor  reasonably  believes,  at 
the  time  that  person  opens  an  exempt 
account  with  the  commodity  trading 
advisor,  is: 

(A)(1)  A  person  described  in 
paragraph  (a)(2)(i)(A),  (B),  (C),  (D),  (E), 
(F),  (G)  or  (J)  of  this  section; 

(2)  A  person  described  in  paragraph 
(a)(2)(i)(K)  of  this  section;  Provided, 
however,  that  the  CTA  who  seeks  to 
direct  or  guide  the  commodity  interest 
trading  account  of  the  person: 

(i)  Provides  commodity  interest 
trading  advice  exclusively  to  persons 
who  are  qualified  eligible  clients, 
including  persons  described  in 
paragraph  (a)(2)(i)(K)  of  this  section;  and 

(ii)  Has  filed  a  notice  of  claim  for 
exemption  pursuant  to  paragraph  (c)  of 
this  section; 

(B)(1)  An  affiliatfe  of  the  commodity 
trading  advisor  of  the  exempt  account; 

(2)  A  principal  of  the  commodity 
trading  advisor  of  the  exempt  account  or 
of  an  affiliate  of  the  trading  advisor; 

(3)  An  employee  of  the  commodity 
trading  advisor  of  the  exempt  account  or 
of  an  affiliate  of  the  trading  advisor 
(other  than  an  employee  performing 
solely  clerical,  secretarial  or 
administrative  functions  with  regard  to 
such  person  or  its  investments)  who,  in 
connection  with  his  or  her  regular 
functions  or  duties,  participates  in  the 
investment  activities  of  the  commodity 
trading  advisor  or  the  affiliate;  Provided, 
That  such  employee  has  been 
performing  such  functions  and  duties 
for  or  on  behalf  of  the  commodity 
trading  advisor  or  the  affiliate,  or 
substantially  similar  functions  or  duties 
for  or  on  behalf  of  another  person 
engaged  in  providing  commodity 
interest,  securities  or  other  financial 
services,  for  at  least  12  months; 

(4)  Any  other  employee  of  the 
commodity  trading  advisor  of  the 
exempt  account  or  of  an  affiliate  of  the 
trading  advisor  (other  than  an  employee 
performing  solely  clerical,  secretarial  or 
administrative  functions  with  regard  to 
such  person  or  its  investments); 
Provided,  That  such  employee: 

(i)  Is  an  accredited  investor  as  defined 
in  §  230.501  (a)(5)  or  (6)  of  this  title;  and 

(ii)  Has  been  employed  by  the 
commodity  trading  advisor  or  the 
affiliate,  or  by  another  person  engaged 


in  providing  commodity  interest, 
securities  or  other  financial  services,  for 
at  least  24  months;  or 

(5)  The  spouse,  child,  sibling  or 
parent  of  the  commodity  trading  advisor 
of  the  exempt  account  or  of  a  person 
who  satisfies  the  criteria  of  paragraph 
(a)(3)(i)(B)(l),(2),(3)or(4)ofthis 
section;  Provided,  That: 

(i)  The  establishment  of  an  exempt 
account  by  any  such  family  member  is 
made  with  the  knowledge  and  at  the 
direction  of  the  trading  advisor  or 
person;  and 

(ii)  The  family  member  is  a  qualified 
eligible  client  only  for  the  purposes  of 
this  paragraph  (a)(3)(i)(B)(5); 

(C)  A  Trust;  Provided.  That: 

(1)  The  trust  was  not  formed  for  the 
specific  purpose  of  opening  an  exempt 
account  with  the  commodity  trading 
advisor;  and 

(2)  The  trustee  or  other  person 
authorized  to  make  investment 
decisions  with  respect  to  the  trust,  and 
each  settlor  or  other  person  who  has 
contributed  assets  to  the  trust,  is  a 
qualified  eligible  client; 

(D)  An  exempt  pool;  or 

(E)  An  entity  in  which  all  of  the  unit 
owners  or  participants,  other  than  the 
commodity  trading  advisor  claiming 
relief  under  this  section,  are  persons 
listed  in  paragraphs  (a)(3)(i)(A)  through 
(D)  and  (a)(3)(ii)  of  this  section. 

(F)  Notwithstanding  paragraph 
(a)(3)(ii)  of  this  section,  an  entity  as  to 
which  a  notice  of  eligibility  has  been 
filed  pursuant  to  §4.5  which  is  operated 
in  accordance  with  such  rule  and  in 
which  all  unit  owners  or  participants, 
other  than  the  commodity  trading 
advisor  claiming  relief  under  this 
section,  are  qualified  eligible 
participants. 

(ii)  Persons  who  must  satisfy  the 
Portfolio  Requirement  to  be  qualified 
eligible  clients.  Qualified  eligible  client 
means  any  person  who  the  commodity 
trading  advisor  reasonably  believes,  at 
the  time  that  person  opens  an  exempt 
account  with  the  commodity  trading 
advisor,  satisfies  the  Portfolio 
Requirement  and  is: 

(A)  An  investment  company 
registered  under  the  Investment 
Company  Act  or  a  business 
development  company  as  defined  in 
section  2(a)(48)  of  that  Act  not  formed 
for  the  specific  purpose  of  opening  an 
exempt  account  with  the  commodity 
trading  advisor; 

(B)  A  bank  as  defined  in  section 
3(a)(2)  of  the  Securities  Act,  or  any 
savings  and  loan  association  or  other 
institution  as  defined  in  section 
3(a)(5)(A)  of  the  Securities  Act  acting  for 
its  own  account  or  for  the  account  of  a 
qualified  eligible  client; 
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(C)  An  insurance  company  as  defined 
in  section  2(13)  of  the  Securities  Act 
acting  for  its  own  account  or  for  the 
account  of  a  qualified  eligible  client; 

(D)  A  plan  established  and 
maintained  by  a  state,  its  political 
subdivisions,  or  any  agency  or 
instrumentality  of  a  state  or  its  political 
subdivisions,  for  the  benefit  of  its 
employees,  if  such  plan  has  total  assets 
in  excess  of  $5,000,000; 

(E)  An  employee  benefit  plan  within 
the  meaning  of  ERISA;  Provided,  That 
the  investment  decision  is  made  by  a 
plan  fiduciary,  as  defined  in  section 
3(21)  of  such  Act,  which  is  a  bank, 
savings  and  loan  association,  insurance 
company,  or  registered  investment 
adviser:  or  that  the  employee  benefit 
plan  has  total  assets  in  excess  of 
$5,000,000;  or  if  the  plan  is  self- 
directed,  that  investment  decisions  are 
made  solely  by  persons  that  are 
qualified  eligible  clients; 

(F)  A  private  business  development 
company  as  defined  in  section 
202(a)(22)  of  the  Investment  Advisers 
Act; 

(G)  An  organization  described  in 
section  501(c)(3)  of  the  IRC,  with  total 
assets  in  excess  of  $5,000,000; 

(H)  A  corporation,  Massachusetts  or 
similar  business  trust,  or  partnership, 
other  than  a  pool,  which  has  total  assets 
in  excess  of  $5,000,000,  and  is  not 
formed  for  the  specific  purpose  of 
opening  an  exempt  account  with  the 
commodity  trading  advisor; 

(I)  A  natural  person  whose  individual 
net  worth,  or  joint  net  worth  with  that 
person's  spouse,  at  the  time  that  person 
opens  an  exempt  account  exceeds 
$1,000,000; 

(J)  A  natural  person  who  had  an 
individual  income  in  excess  of  $200,000 
in  each  of  the  two  most  recent  years  or 
joint  income  with  that  person's  spouse 
in  excess  of  $300,000  in  each  of  those 
years  and  has  reasonable  expectation  of 
reaching  the  same  income  level  in  the 
current  year; 

(K)  Except  as  otherwise  provided  in 
paragraph  (a)(3)(ii)(D)  of  this  section,  if 
otherwise  authorized  by  law  to  engage 
in  such  transactions,  a  governmental 
entity  (including  the  United  States,  a 
state,  or  a  foreign  government)  or 
political  subdivision  thereof,  or  a 
multinational  or  Supranational  entity  or 
an  instrumentality,  agency,  or 
department  of  any  of  the  foregoing; 

(L)  A  trust,  insurance  company 
separate  account  or  bank  collective 
trust,  with  total  assets  in  excess  of 
$5,000,000,  not  formed  for  the  specific 
purpose  of  opening  an  exempt  account 
with  the  commodity  trading  advisor, 
whose  investment  in  the  exempt 


account  is  directed  by  a  qualified 
eligible  client  or  participant. 

(b)  Relief  for  commodity  pool 
operators.  Subject  to  the  conditions 
specified  in  paragraph  {b)(2)  of  this 
section,  any  registered  commodity  pool 
operator  who  offers  or  sells 
participations  in  a  pool  solely  to 
qualified  eligible  participants  in  an 
offering  which  qualifies  for  exemption 
ft-om  the  registration  requirements  of  the 
Securities  Act  pursuant  to  section  4(2) 
of  that  Act  or  pursuant  to  Regulation  S, 
17  CFR  230.901  et  seq.,  and  any  bank 
registered  as  a  commodity  pool  operator 
in  connection  with  a  pool  that  is  a 
collective  trust  fund  whose  securities 
are  exempt  from  registration  under  the 
Securities  Act  pursuant  to  section 
3(a)(2)  of  that  Act  and  are  offered  or 
sold,  without  marketing  to  the  public, 
solely  to  qualified  eligible  participants, 
may  claim  any  or  all  of  the  following 
relief  with  respect  to  such  pool  by  filing 
the  notice  required  by  paragraph  (b)(2) 
of  this  section. 

(1)  Relief— (i)  Disclosure.  (A) 
Exemption  from  the  specific 
requirements  of  §§4.21,  4.24,  4.25  and 
4.26  vdth  respect  to  each  exempt  pool; 
Provided,  That  if  an  offering 
memorandiun  is  distributed  in 
connection  with  soliciting  prospective 
participants  in  the  exempt  pool,  such 
offering  memorandum  must  include  all 
disclosures  necessary  to  make  the 
information  contained  therein,  in  the 
context  in  which  it  is  furnished,  not 
misleading:  and  that  the  following 
statement  is  prominently  disclosed  on 
the  cover  page  of  the  offering 
memorandiun,  or,  if  none  is  provided, 
immediately  above  the  signature  line  on 
the  subscription  agreement  or  other 
document  that  the  prospective 
participant  must  execute  to  become  a 
participant  in  the  pool:  "PURSUANT 
TO  AN  EXEMPTION  FROM  THE 
COMMODITY  FUTURES  TRADING 
COMMISSION  IN  CONNECTION  WITH 
POOLS  WHOSE  PARTICIPANTS  ARE 
LIMITED  TO  QUALIFIED  ELIGIBLE 
PARTICIPANTS,  AN  OFFERING 
MEMORANDUM  FOR  THIS  POOL  IS 
NOT  REQUIRED  TO  BE,  AND  HAS 
NOT  BEEN,  FILED  WITH  THE 
COMMISSION.  THE  COMMODITY 
FUTURES  TRADING  COMMISSION 
DOES  NOT  PASS  UPON  THE  MERITS 
OF  PARTICIPATING  IN  A  POOL  OR 
UPON  THE  ADEQUACY  OR 
ACCURACY  OF  AN  OFFERING 
MEMORANDUM.  CONSEQUENTLY. 
THE  COMMODITY  FUTURES 
TRADING  COMMISSION  HAS  NOT 
REVIEWED  OR  APPROVED  THIS 
OFFERING  OR  ANY  OFFERING 
MEMORANDUM  FOR  THIS  POOL." 


(B)  Exemption  from  disclosing  the 
past  performance  of  exempt  pools  in  the 
Disclosure  Document  of  non-exempt 
pools  except  to  the  extent  that  such  past 
performance  is  material  to  the  non- 
exempt  pool  being  offered;  Provided, 
however.  That  a  pool  operator  that  has 
claimed  exemption  hereunder  and 
elects  not  to  disclose  any  such 
performance  in  the  Disclosure 
Document  of  non-exempt  pools  shall 
state  in  a  footnote  to  the  performance 
disclosure  therein  that  the  operator  is 
operating  or  has  operated  exempt  pools 
whose  performance  is  not  disclosed  in 
this  Disclosure  Document. 

(ii)  Periodic  reporting.  Exemption 
from  the  specific  requirements  of 
§§  4.22(a)  and  (b);  Provided.  That  a 
statement  signed  and  affirmed  in 
accordance  with  §  4.22(h)  is  prepared 
and  distributed  to  pool  participants  no 
less  ft-equently  than  quarterly  within  30 
calendar  days  after  the  end  of  the 
reporting  period.  This  statement  must 
indicate: 

(A)  The  net  asset  value  of  the  exempt 
pool  as  of  the  end  of  the  reporting 
period; 

(B)  The  change  in  net  asset  value  fi-om 
the  end  of  the  previous  reporting  period; 
and 

(C)  The  net  asset  value  per 
outstanding  unit  of  participation  in  the 
exempt  pool  as  of  the  end  of  the 
reporting  period. 

(iii)  Annual  report.  (A)  Exemption 
from  the  specific  requirements  of 
§§  4.22(c)  and  (d);  Provided.  That  within 
90  calendar  days  after  the  end  of  the 
exempt  pool's  fiscal  year,  the 
commodity  pool  operator  files  with  the 
Commission  and  with  the  National 
Futures  Association  and  distributes  to 
each  participant  in  lieu  of  the  financial 
information  and  statements  specified  by 
those  sections,  an  annual  report  for  the 
exempt  pool,  signed  and  affirmed  in 
accordance  with  §  4.22(h)  which 
contains,  at  a  minimum: 

(1)  A  Statement  of  Financial 
Condition  as  of  the  close  of  the  exempt 
pool's  fiscal  year  (elected  in  accordance 
with  §  4.22(g)); 

(2)  A  Statement  of  Income  (Loss)  for 
that  year;  and 

(3)  Appropriate  footnote  disclosure 
and  any  other  material  information. 

(B)  Such  annual  report  must  be 
presented  and  computed  in  accordance 
with  generally  accepted  accounting 
principles  consistently  applied  and,  if 
certified  by  an  independent  public 
accountant,  so  certified  in  accordance 
with  §  1.16  as  applicable. 

(C)  Legend.  (1)  If  a  claim  for 
exemption  has  been  made  pursuant  to 
this  section,  the  commodity  pool 
operator  must  make  a  statement  to  that 
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(E)  Specify  the  relief  clmmed  under 
§4.7; 

(F)  State  the  closing  date  of  the 
offering  or  that  the  offering  will  be 
continuous; 

(G)  Be  signed  by  the  pool  operator,  as 
follows: 

If  the  pool  operator  is  a  sole 
proprietorship,  by  the  sole  proprietor;  if 
a  partnership,  by  a  general  partner;  and 
if  a  corporation,  by  the  chief  executive 
officer  or  chief  financial  officer; 

(H)  Be  filed  in  duplicate  with  the 
Commission  at  the  address  specified  in 
§4.2  and  with  the  National  Futures 
Association  at  its  headquarters  office 
(Attn:  Director  of  Compliance, 
Compliance  Department);  and 

(I)(l)  Except  as  provided  in  paragraph 
(b)(2)(i)(C)  of  this  section  with  respect  to 
single-investor  pools  and  in  paragraph 
(b)(2)(i)(I)(2)  of  this  section,  be  received 
by  the  Commission: 

(i)  Before  the  date  the  pool  first  enters 
into  a  commodity  interest  transaction,  if 
the  relief  claimed  is  limited  to  that 
provided  under  paragraphs  (b)(l)(ii), 
(iii)  and  (iv)  of  this  section;  or 

(ii)  Prior  to  any  offer  or  sale  of  any 
participation  in  the  exempt  pool  if  the 
claimed  relief  includes  that  provided 
under  paragraph  (b)(l)(i)  of  this  section. 

(2)  Where  participations  in  a  pool 
have  been  offered  or  sold  in  full 
compliance  with  this  part  4,  the  notice 
of  a  claim  for  exemption  may  be  filed 
with  the  Commission  at  any  time; 
Provided.  That  the  claim  for  exemption 
is  otherwise  consistent  with  the  duties 
of  the  commodity  pool  operator  and  the 
rights  of  pool  participants  and  that  the 
commodity  pool  operator  notifies  the 
pool  participants  of  his  intention,  absent 
objection  by  the  holders  of  a  majority  of 
the  units  of  participation  in  the  pool 
who  are  imaffiliated  with  the 
commodity  pool  operator  within 
twenty-one  days  after  the  date  of  the 
notification,  to  file  a  notice  of  claim  for 
exemption  under  §  4.7  and  such  holders 
have  not  objected  within  such  period.  A 
commodity  pool  operator  filing  a  notice 
under  this  paragraph  (b)(2)(i)(I)(2)  shall 
either  provide  disclosure  and  reporting 
in  accordance  with  the  requirements  of 
this  part  4  to  those  participants 
objecting  to  the  filing  of  such  notice  or 
allow  such  participants  to  redeem  their 
units  of  participation  in  the  pool  within 
three  months  of  the  filing  of  such  notice. 

(ii)  The  notice  will  be  effective  upon 
receipt  by  the  Commission  with  respect 
to  each  pool  for  which  it  was  made; 
Provided,  That  any  notice  which  does 
not  include  all  the  required  information 
shall  not  be  effective,  and  that  if  at  the 
time  the  Commission  receives  the 
notice,  an  enforcement  proceeding 
brought  by  the  Commission  under  the 


Act  or  the  regulations  is  pending  against 
the  conmiodity  pool  operator  or  any  of 
its  principals,  the  exemption  will  not  be 
effective  until  twenty-one  calendar  days 
after  receipt  of  the  notice  by  the 
Commission  and  that  in  such  case  an 
exemption  may  be  denied  by  the 
Commission  or  made  subject  to  such 
conditions  as  the  Commission  may 
impose. 

(lii)  Any  exemption  claimed 
hereunder  shall  cease  to  be  effective 
with  respect  to  a  particular  pool  upon 
any  change  which  would  cause  the 
commodity  pool  operator  for  the  pool  to 
be  ineligible  for  the  relief  claimed  with 
respect  to  such  pool.  The  commodity 
pool  operator  must  promptly  file  a 
notice  advising  the  Commission  of  such 
change. 

(3)  Any  exemption  fi-om  the 
requirements  of  §4.21,  4.22,  4.23,  4.24, 
4.25  or  4.26  with  respect  to  a  pool  shall 
not  affect  the  obligation  of  the 
commodity  pool  operator  to  comply 
with  all  other  applicable  provisions  of 
Part  4,  the  Act  and  the  Commission's 
rules  and  regulations,  with  respect  to 
the  pool  and  with  respect  to  any  other 
pool  such  pool  operator  operates  or 
intends  to  operate. 

(c)  Relief  for  commodity  trading 
advisors.  Subject  to  the  conditions 
specified  in  paragraph  (c)(2)  of  this 
section  and  upon  filing  the  notice 
required  by  paragraph  (c)(2)  of  this 
section,  any  registered  commodity 
trading  advisor  who  anticipates 
directing  or  guiding  the  commodity 
interest  accounts  of  qualified  eligible 
clients  will  be  exempt  as  follows  with 
respect  to  the  accoimts  of  qualified 
eligible  clients  who  have  given  due 
consent  to  their  account  being  an 
exempt  account  under  §  4.7. 

(1)  Relief— (i)  Disclosure.  (A) 
Exemption  from  the  specific 
requirements  of  §§4.31,  4.34,  4.35  and 
4.36;  Provided,  That  if  the  commodity 
trading  advisor  delivers  a  brochure  or 
other  disclosure  statement  to  such 
qualified  eligible  clients,  such  brochure 
or  statement  shall  include  all  additional 
disclosures  necessary  to  make  the 
information  contained  therein,  in  the 
context  in  which  it  is  furnished,  not 
misleading;  and  that  the  following 
statement  is  prominently  displayed  on 
the  cover  page  of  the  brochure  or 
statement  or,  if  none  is  provided, 
immediately  above  the  signature  line  of 
the  agreement  that  the  client  must 
execute  before  it  opens  an  account  with 
the  commodity  trading  advisor: 
"PURSUANT  TO  AN  EXEMPTION 
FROM  THE  COMMODITY  FUTURES 
TRADING  COMMISSION  IN 
CONNECTION  WITH  ACCOUNTS  OF 
QUALIFIED  ELIGIBLE  CLIENTS,  THIS 
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BROCHURE  OR  ACCOUNT 
DOCUMENT  IS  NOT  REQLTRED  TO  BE. 
AND  HAS  NOT  BEEN,  FILED  WITH 
THE  COMMISSION.  THE  COMMODITY 
FUTURES  TRADING  COMMISSION 
DOES  NOT  PASS  UPON  THE  MERITS 
OF  PARTICIPATING  IN  A  TRADING 
PROGRAM  OR  UPON  THE  ADEQUACY 
OR  ACCURACY  OF  COMMODITY 
TRADING  ADVISOR  DISCLOSURE. 
CONSEQUENTLY,  THE  COMMODITY 
FUTURES  TRADING  COMMISSION 
HAS  NOT  REVIEWED  OR  APPROVED 
THIS  TRADING  PROGRAM  OR  THIS 
BROCHURE  OR  ACCOUNT 
DOCUMENT." 

(B)  Exemption  from  disclosing  the 
past  performance  of  exempt  accounts  in 
the  Disclosure  Dociunent  for  non- 
exempt  accounts  except  to  the  extent 
that  such  past  performance  is  material 
to  the  non-exempt  account  being 
offered;  Provided,  however,  That  a 
commodity  trading  advisor  that  has 
claimed  exemption  hereunder  and 
elects  not  to  disclose  any  such 
performance  in  the  Disclosure 
Document  for  non-exempt  accounts 
shall  state  in  a  footnote  to  the 
performance  disclosure  therein  that  the 
advisor  is  advising  or  has  advised 
exempt  accounts  for  qualified  eUgible 
clients  whose  performance  is  not 
disclosed  in  this  Disclosure  Document. 

(ii)  Recordkeeping.  Exemption  from 
the  specific  requirements  of  §4.33; 
Provided,  That  the  commodity  trading 
advisor  must  maintain,  at  its  main 
business  office,  all  books  and  records 
prepared  in  connection  with  his 
activities  as  the  commodity  trading 
advisor  of  the  qualified  eligible  clients 
(including,  without  limitation,  records 
relating  to  the  qualifications  of  such 
qualified  eligible  clients  and 
substantiating  any  performance 
representations)  and  must  make  such 
records  available  to  any  representative 
of  the  Commission,  the  National  Futures 
Association  and  the  United  States 
Department  of  Justice  in  accordance 
with  the  provisions  of  §  1.31. 

(2)  Notice  of  claim  for  exemption,  (i) 
The  notice  of  a  claim  for  exemption 
under  this  section  must: 

(A)  Be  in  writing; 

(B)  Provide  the  name,  main  business 
address,  main  business  telephone 
number  and  the  National  Futures 
Association  commodity  trading  advisor 
identification  number  of  the  person 
claiming  the  exemption; 

(C)  Contain  a  representation  that  the 
commodity  trading  advisor  anticipates 
providing  commodity  interest  trading 
advice  to  qualified  eligible  clients  and 
that  it  will  comply  with  the  applicable 
requirements  of  §  4.7  with  respect  to 
accounts  of  such  clients; 


(D)  Contain  a  representation  that 
neither  the  commodity  trading  advisor 
nor  any  of  its  principals  is  subject  to  any 
statutory  disqualification  under  section 
8a(2)  or  8a(3)  of  the  Act  unless  such 
disqualification  arises  from  a  matter 
which  was  previously  disclosed  in 
connection  with  a  previous  application 
for  registration  if  such  registration  was 
granted  or  which  was  disclosed  more 
than  thirty  days  prior  to  the  filing  of  the 
notice  under  this  paragraph; 

(E)  Specify  the  relief  claimed  under 
§4.7; 

(F)  Be  signed  by  the  commodity 
trading  advisor,  as  follows:  If  the 
commodity  trading  advisor  is  a  sole 
proprietorship,  by  the  sole  proprietor;  if 
a  partnership,  by  a  general  partner;  and 
if  a  corporation,  by  the  chief  executive 
officer  or  chief  financial  officer; 

(G)  Be  filed  in  duplicate  with  the 
Commission  at  the  address  specified  in 
§  4.2  and  with  the  National  Futures 
Association  at  its  headquarters  office 
(Attn:  Director  of  Compliance, 
Compliance  Department);  and 

(H)  Be  received  by  the  Commission 
before  the  date  the  commodity  trading 
advisor  first  enters  into  an  agreement  to 
direct  or  guide  the  commodity  interest 
account  of  a  qualified  eligible  client 
pursuant  to  §4.7. 

(ii)  The  notice  will  be  effective  upon 
receipt  by  the  Commission;  Provided, 
That  any  notice  which  does  not  include 
all  of  the  required  information  shall  not 
be  effective,  and  that  if  at  the  time  the 
Commission  receives  the  notice,  an 
enforcement  proceeding  brought  by  the 
Conunission  under  the  Act  or  the 
regulations  is  pending  against  the 
commodity  trading  advisor  or  any  of  its 
principals,  the  exemption  will  not  be 
effective  until  twenty-one  calendar  days 
after  receipt  of  the  notice  by  the 
Commission  and  that  in  such  case  an 
exemption  may  be  denied  by  the 
Commission  or  made  subject  to  such 
conditions  as  the  Commission  may 
impose. 

(lii)  Any  exemption  claimed 
hereunder  shall  cease  to  be  effective 
upon  any  change  which  would  cause 
the  commodity  trading  advisor  to  be 
ineligible  for  the  relief  claimed.  The 
commodity  trading  advisor  must 
promptly  file  a  notice  advising  the 
Commission  of  such  change. 

(3)  Any  exemption  from  the 
requirements  of  §4.31,  4.33,  4.34,  4.35 
or  4.36  made  hereunder  shall  not  affect 
the  obligation  of  the  commodity  trading 
advisor  to  comply  with  all  other 
applicable  provisions  of  part  4,  the  Act 
and  the  Commission's  rules  and 
regulations,  with  respect  to  any 
qualified  eligible  client  and  with  respect 
to  any  ether  client  to  which  the 


commodity  trading  advisor  provides  or 
intends  to  provide  commodity  interest 
trading  advice. 

(d)  Insignificant  deviations  from  a 
term,  condition  or  requirement  of  §  4.7. 
(1)  A  failure  to  comply  with  a  term  or 
condition  of  §  4.7  will  not  result  in  the 
loss  of  the  exemption  with  respect  to  a 
particular  pool  or  cUent  if  the 
commodity  pool  operator  or  the 
commodity  trading  advisor  relying  on 
the  exemption  shows  that: 

(i)  The  failure  to  comply  did  not 
pertain  to  a  term,  condition  or 
requirement  directly  intended  to  protect 
that  particular  qualified  eligible 
participant  or  client; 

(ii)  The  failure  to  comply  was 
insignificant  with  respect  to  the  exempt 
pool  as  a  whole  or  to  the  particular 
qualified  eligible  client  of  the 
commodity  trading  advisor;  and 

(iii)  A  good  faith  and  reasonable 
attempt  was  made  to  comply  with  all 
appUcable  terms,  conditions  and 
requirements  of  §  4.7. 

(2)  A  transaction  made  in  reliance  on 
§  4.7  must  comply  with  all  applicable 
terms,  conditions  and  requirements  of 
§  4.7.  Where  an  exemption  is 
established  only  through  reliance  upon 
paragraph  (d)(1)  of  this  section,  the 
failure  to  comply  shall  nonetheless  be 
actionable  by  the  Commission. 

Issued  in  Washington,  D.C.  on  February  17, 
2000,  by  the  Conunission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  00-4746  Filed  3-1-00;  8:45  am] 

BILLING  CODE  63S1-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 03735-00] 
RIN  1545-AX81 

Tax  Shelter  Disclosure  Statements 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cross-reference  notice  of 

proposed  rulemaking  and  notice  of 

public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  requiring  certain  corporate 
taxpayers  to  file  a  statement  under 
section  6011  and  maintain  certain 
documents  under  section  6001.  The 
temporary  regulations  affect 
corporations  participating  in  certain 
reportable  transactions.  The  text  of 
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those  temporary 
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The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §  1.6011- 
4T(a),  (c).  (d),  and  (e).  This  information 
is  required  to  provide  the  Service  with 
notice  of  certain  large  corporate 
transactions  that  provide  tax  savings  in 
excess  of  certain  dolleir  thresholds.  This 
information  will  be  used  to  ensure 
compliance  with  the  Federal  tax  laws. 
The  collections  of  information  are 
mandatory.  The  likely  respondents  and 
recordkeepers  are  business  or  other  for- 
profit  institutions. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  25  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper.  30  minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  50. 

Estimated  annual  frequency  of 
responses:  Once  annually. An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

The  temporary  regulations  amend  the 
Income  Tax  regulations  (26  CFR  part  1) 
relating  to  section  601 1 .  The  temporary 
regulations  contain  rules  relating  to  the 
filing  and  records  requirements  for 
certain  corporate  taxpayers. 

The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 


significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  persons  responsible  for  filing 
the  statement  required  by  these 
regulations  are  principally  large 
publicly  traded  corporations,  and  the 
burden  is  not  significant  as  described 
earlier  in  the  preamble.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Piusuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  or 
electronically  generated  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  specifically  request 
comments  on  the  clarity'  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  understand. 

Further,  the  IRS  and  Treasury 
specifically  request  comments  on  (1)  the 
scope  and  breadth  of  the  characteristics 
used  in  the  proposed  regulations  to 
identify  reportable  transactions;  (2)  the 
exceptions  to  disclosure  provided  for  in 
the  proposed  regulations;  and  (3) 
whether  particular  types  of  transactions 
should  be  identified  as  excepted  from 
disclosvue.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  puolic  hearing  has  been  scheduled 
for  June  20,  2000,  from  10  a.m.  through 
1  p.m.,  in  the  IRS  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  1111  Constitution 
Avenue  entrance,  located  between  10th 
and  12th  streets.  In  addition,  all  visitofs 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  access  list  to  attend  the 
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hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
timely  written  comments  and  an  outline 
of  the  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic  (signed 
original  and  eight  (8)  copies)  by  May  31, 
2000.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  aulhors  of  these 
regulations  are  Mary  Beth  Collins  and 
Richard  Castanon,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasiuy 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

Parti— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Par.  2.  Section  1.6011-4  is  added  to 
read  as  follows: 

§  1 .601 1  -4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  corporate  taxpayers. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.6011-4T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Charles  O.  Rossotti, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  00-4843  Filed  2-28-00;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[REG-1 03736-00] 

RIN154&-AX79 

Requirement  To  Maintain  List  of 
Investors  in  Potentially  Abusive  Tax 
Shelters 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Cross-reference  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  requiring  the  maintenance  of 
lists  of  investors  in  potentially  abusive 
tax  shelters  described  in  section  6112. 
The  temporary  regulations  affect 
organizers  of  potentially  abusive  tax 
shelters.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  This 
document  also  gives  notice  of  a  public 
hearing  on  this  subject. 

DATES:  Written  comments,  requests  to 
speak  and  outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  Tuesday,  June,  20,  2000, 
from  10  a.m.  through  1  p.m.  must  be 
received  by  May  31,  2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-103736-00), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-103736-00), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  of  the 
IRS  Home  Page  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site  at  http://www.irs.gov/tax regs/ 

regslist.html.  A  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Richard 
Castanon  or  Mary  Beth  Collins,  (202) 
622-3070;  concerning  submissions  and 
the  hearings,  Guy  Traynor,  (202)  622- 
7180. 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS;FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  May  1,  2000.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collections  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information,will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §  301.6112- 
IT,  A^,  A-13,  A-14,  A-17,  and  A-22. 
This  information  is  required  to  comply 
with  the  list  maintenance  requirement 
of  section  61 12  and  to  avoid  the  penalty 
provisions  of  section  6708  for  failing  to 
maintain  the  investor  list  under  section 
6112.  This  information  will  be  used  to 
ensure  compliance  with  the  Federal  tax 
laws.  The  collections  of  information  are 
mandatory.  The  likely  respondents  and 
recordkeepers  are  business  or  other  for- 
profit  institutions. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  102  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  2.04  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  50. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
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easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Jime  22,  2000,  from  10  a.m.  to  1 
p.m..  in  the  IRS  Auditorium.  Internal 
Revenue  Building.  1111  Constitution 
Avenue  NW..  Washington.  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  1111  Constitution 
Avenue  entrance,  located  between  10th 
and  12th  Streets.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  access  list  to  attend  the 
hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  timely  written  comments 
and  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  May  31.  2000.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments.  An  agenda 
showing  the  scheduling  of  the  speakers 
will  be  prepared  after  the  deadline  for 
receiving  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Mary  Beth  Collins  and 
Richard  Castanon,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 


Section  301.6112-1  also  issued  under 
26  U.S.C.  6112.  *  *  * 

§301.6112-1    [Amended] 
Par.  2.  Section  301.6112-1  as 

proposed  at  49  FR  34246  (August  29, 

1984)  is  amended  as  follows: 
[The  text  of  the  amendments  to  this 

proposed  section  is  the  same  as  the  text 

of  the  amendments  to  §  301.6112-lT 

published  elsewhere  in  this  issue  of  the 

Federal  Register.] 

Charles  O.  Rosotti, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  00-4847  Filed  2-28-00;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-1 1031 1-98] 
RIN  1545-AW26 

Corporate  Tax  Shelter  Registration 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cross-reference  notice  of 

proposed  rulemaking  and  notice  of 

public  hearing. 

summary:  hi  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  requiring  the  registration  of 
confidential  corporate  tax  shelters 
pursuant  to  section  6111(d)  as  amended 
by  section  1028(a)  of  the  Taxpayer 
ReUef  Act  of  1997  (the  Act).  The 
temporary  regulations  affect  persons 
responsible  for  registering  confidential 
corporate  tax  shelters  and  corporations 
participating  in  confidential  corporate 
tax  shelters.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  This 
doctmient  also  gives  notice  of  a  public 
hearing  on  this  subject. 
DATES:  Written  comments  must  be 
received  by  May  31.  2000. 

Requests  to  speak  and  outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  Tuesday,  June, 
20,  2000,  from  10  a.m.  through  1  p.m. 
must  be  received  by  May  31.  2000. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 1031 1-98). 
room  5226,  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station. 
Washington.  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-l  1031 1-98). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW., 
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Washington  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  of  the 
IRS  Home  Page  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site  at  http://www.irs.gov/tax regs/ 

regslist.html.  A  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Richard 
Castanon  or  Mary  Beth  Collins,  (202) 
622-3070;  concerning  submissions  and 
the  hearings,  Guy  Tray  nor,  (202)  622- 
7180. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3r)07(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulator}'  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  May  1,  2000.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collections  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §  301.6111- 
2T(b)(6),  (e)(l)(ii)(A).  (e)(2).  (e)(3), 
(g)(2){ii)  and  (g)(2)(iii).  This  information 
is  required  to  comply  with  the 
registration  requirements  of  section 
6111(d)  and  to  avoid  the  penalty 


provisions  of  section  6707  for  failing  to 
register  a  confidential  corporate  tax 
shelter.  This  information  will  be  used  to 
ensiu-e  compliance  with  the  Federal  tax 
laws.  The  collections  of  information  are 
mandatory.  The  likely  respondents  and 
recordkeepers  are  business  or  other  for- 
profit  institutions. 

The  burden  for  the  collection  of 
information  in  §301.61  ll-2T{b)(6), 
(e)(l)(ii)(A).  (e)(2),  and  (e)(3)  will  be 
reflected  on  Form  8264.  The  burden  for 
the  collection  of  information  in 
§  301.6111-2T(g)(2)(ii)  and  (iii)  is  as 
follows: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  1  hour. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  15  minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  4. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

The  temporary'  regulations  amend 
temporary  procedure  and  administrative 
regulations  (26  CFR  part  301)  relating  to 
section  6111.  These  regulations  provide 
the  guidance  necessary  to  activate  the 
registration  requirements  of  section 
6111  and  the  penalty  provisions  of 
section  6707  for  confidential  corporate 
tax  shelters. 

The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory'  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


This  certification  is  based  upon  the  fact 
that  the  persons  responsible  for 
promoting  and  registering  the 
transactions  described  in  the  regulations 
are  principally  large  publicly  traded 
corporations,  and  the  burden  is  not 
significant  as  described  earlier  in  the 
preamble.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regidations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  or 
electronically  generated  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury'  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  understand. 

Further,  the  IRS  and  Treasury 
specifically  request  comments  on  (1)  the 
scope  and  breadth  of  the  characteristics 
used  in  the  proposed  regulations  to 
identify  transactions  structiu"ed  for  the 
avoidance  or  evasion  of  Federal  income 
tax;  (2)  the  exceptions  to  registration 
provided  for  in  the  proposed 
regulations:  and  (3)  whether  particular 
types  of  transactions  should  be 
identified  as  excepted  from  registration. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  June  20,  2000.  from  10  a.m.  through 
1  p.m.,  in  the  IRS  Auditorium.  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW..  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  1111  Constitution 
Avenue  entrance,  located  between  10th 
and  12th  streets.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  1 5  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  access  list  to  attend  the 
hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  timely  written  comments 
and  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
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Income  taxes, 
and  recordkeeping 


part  301  is 
as  follows: 


authority  citation 
by  adding  an 
irder  to  read  in  part 


7805  *   *   * 
-2  also  issued  under 


Par.  2.  Section  3(ll. 6111-2  is  added  to 
read  as  follows: 


Confic  ential  corporate  tax 


oposed  section  is 
of§301.6111-2T 
in  this  issue  of  the 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGDO7-00-O10] 

RIN2115-AE46 

Special  Local  Regulations:  Miami 
Super  Boat  Grand  Prix,  Miami  Beach, 
FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Temporary  Special  Local 
Regulations  are  being  proposed  for  the 
Miami  Super  Boat  Grand  Prix.  The 
event  will  be  held  from  11  a.m.  to  3  p.m. 
on  April  30.  2000.  offshore  Miami 
Beach.  FL.  These  regulations  are  needed 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  Comments  must  be  received  on 
or  before  April  17.2000. 
ADDRESSES:  Comments  should  be 
mailed  to  Commcmding  Officer.  U.S. 
Coast  Guard  Group  Miami,  100 
McArthur  Causeway.  Miami  Beach.  FL 
33139.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Rick  Storey.  Coast  Guard 
Group  Miami  at  (305)  535-4472. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

These  regulations  are  required  to 
provide  for  the  safety  of  life  on 
navigable  waters  because  of  their 
inherent  danger  of  high  speed 
competition  boat  racing  in  the  vicinity 
of  spectator  craft  during  the  Miami 
Super  Boat  Grand  Prix.  Miami  Beach. 
FL.  Although  a  permanent  regulation 
has  been  established  for  this  event  (33 
CFR  100.730).  the  organizers  asked  that 
the  event  be  moved  for  this  year  to  April 
30.  The  permanent  regulations  create  a 
regulated  area  that  prohibit  non- 
participating  vessels  from  entering  the 
regulated  area  during  the  event.  The 
practical  effect  of  this  proposed  rule  is 
to  change  the  date  of  the  event  for  this 
year  from  the  third  Sunday  in  April 
until  April  30th,  and  to  slightly  modify 
the  boundaries  of  the  spectator  area. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  argxmients.'Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 


[CGD07-00-010]  and  the  specific 
section  of  this  proposal  to  which  their 
comments  apply  and  give  reasons  for 
each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an  S'xll" 
imbound  format  suitable  for  copying 
and  electronic  filling.  If  that  is  not 
practical,  a  second  copy  of  any  bound 
material  is  requested.  Persons 
requesting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  regulations  may  be  changed 
in  view  of  the  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal. 

The  Coast  Guard  plans  on  public 
hearings.  Persons  may  request  a  public 
hearing  by  writing  to  Commander  Coast 
Guard  Group  Miami  at  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  notice 
in  the  Federal  Register. 

Regulatory  Evaluation 

This  proposal  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  regulated  area  will 
only  be  in  effect  for  4V2  hours  on  one 
day. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small  business, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  regulations  will  only  be  in  effect  for 
4  V2  hours  in  a  limited  area  of  Miami 
Beach,  FL. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  entities  may  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT  for  assistance  in 
understanding  and  participating  in  this 
rulemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  sent  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
the  Regional  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  proposal  calls  for  no  new 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  efseq.) 

Federalism 

We  have  analyzed  this  proposal  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  proposal  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  proposal  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 


Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposal  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposal  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  has  determined  pursuant  to  Figure 
2-1,  paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this 
proposal  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PARTI  00— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46. 
and  33  CFR  100.35. 

2.  Temporary  §  100.35T-O7-010  is 
added  to  read  as  follows: 

§  1 00.35T-07-01 0    Miami  Superboat  Grand 
Prix,  Miami  Beach,  FL. 

(a)  Regulated  Area:  A  regulated  area  is 
established  1000  feet  off  shore  of  Miami 
Beach  FL  from  Miami  Beach  Clock 
Tower  to  Atlantic  Heights.  The 
regulated  area  for  the  race  course  is 
defined  by  a  line  joining  the  following 
coordinates:  25°51.38'  N.,  080°06.84'  W., 
thence  to  25°46.54'  N..  080°07.40'  W., 
thence  to  25°4J.60'  N.,  080°07.18'  W.. 
thence  to  25°51.37'  N.,  080°06.71'  W., 
thence  to  the  starting  point. 

(b)  Spectator  Area:  The  spectator  area 
is  defined  bv  a  line  joining  the  following 
coordinates:  25°50.56'  N.,  080°06.60'  W.. 
thence  to  25°47.21'  N.,  080°06.91'  W., 
thence  to  25°47.20'  N..  080°06.55'  W., 


thence  to  25°50.54'  N..  080°06.25'  W., 
thence  to  the  starting  point.  All 
coordinates  reference  use  Datum:  NAD 
1983. 

(c)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commander,  Coast  Guard 
Group  Miami,  FL. 

(d)  Special  Local  Regulations:  Entry 
into  the  regulated  area  by  other  than 
event  participants  is  prohibited,  unless 
otherwise  authorized  by  the  Patrol 
Commander.  Spectator  craft  must 
remain  in  the  spectator  area  as 
established  by  these  regulations. 

(e)  Dates:  This  section  becomes 
effective  at  10:45  a.m.  and  terminates  at 
3:15  p.m.  EST  on  April  30,  2000. 

Dated:  February  18,  2000. 
G.W.  Sutton, 

Captain,  Coast  Guard,  Acting  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  00-^998  Filed  3-1-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  154-0211;  FRL-6544-9] 

Approval  and  Promulgation  of 
implementation  Plans;  California  State 
Implementation  Plan  Revision;  Mojave 
Desert  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone. 
These  revisions  concern  the  control  of 
oxides  of  nitrogen  (NOx)  from  cement 
kilns.  The  intended  effect  of  proposing 
limited  approval  and  limited 
disapproval  of  this  rule  is  to  regulate 
emissions  of  NOx  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  proposed  rule 
will  incorporate  this  rule  into  the 
Federally  approved  SIP.  EPA  has 
evaluated  this  rule  and  is  proposing  a 
simultaneous  limited  approval  and 
limited  disapproval  under  provisions  of 
the  CAA  regarding  EPA  actions  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP.  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas. 
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DATES:  Conunents 
action  must  be  rece 
before  April  3.  200t 
ADDRESSES:  Cominqnts 
to:  Andrew  Steckel 
(AIR-4).  Air  Divisidn 
Environmental  Prot  action 
Region  IX,  75  Hawtpome 
Francisco,  CA  941 

Copies  of  the  rul« 
evaluation  report  o 
available  for  public 
Region  IX  office  dujing 
hours.  Copies  of  th( 
also  available  for  in  spect 
following  locations 
Mojave  Desert  Air 
District,  15428  Civ 
Victorville,  CA  923$2 
California  Air 

Stationary  Sourct 

Evaluation  Secti 

Sacramento,  CA 


/I ; 


Resoi  irces 


10  a. 


tirg 


FOR  FURTHER 

Fantillo.  Rulemak 
Division,  U.S. 
Agency,  Region  IX 
Street,  San  Franciscjo 
Telephone:  (415) 
SUPPLEMENTARY  INFORMATION 


(|uality  Management 
Drive,  Suite  200, 
2383 
Board, 
Division,  Rule 
2020  "L"  Street, 
^5812 

CONTACT:  Max 
Office  (AIR-4),  Air 
Enviionmental  Protection 
75  Hawthorne 
CA  94105, 
744-1183. 


!  INFORk  ATION 


I.  Applicability 

The  rule  being  prb 
approval  and  limite  d 
the  SIP  is  Mojave  D  3sert 
Management  Distri<  t 
1161,  Portland  Cement 
was  submitted  by  tl  le 
Resources  Board  {C|f\JlB) 
29.  1995. 


On 


n.  Background 

On  November  15 
Act  Amendments  o 
enacted.  Public  Lav ' 
2399,  codified  at  42 
The  air  quality  plar  ning 
for  the  reduction  oflNO 
through  reasonably 
technology  (RACT) 
182(f)  of  the  CAA. 
1992,  EPA  publi 
entitled,  "State 
Nitrogen  Oxides 
General  Preamble; 
Amendments  of  1 
Title  I;  Proposed 
Supplement)  whicl 
provides  prelimina  y 
requirements  of  sec  don 
November  25,  1992 
referred  to  for  furthpr 
NOx  requirements 
into  this  document 

Section  182(f)  of 
requires  States  to 
requirements  to  malor 
of  NOx  ("major"  as 


ished 


19' 10 
Rile 


a  ) 


this  proposed 
ved  in  writing  on  or 


may  be  mailed 
Rulemaking  Office 
U.S. 

Agency, 
Street.  San 


i-3901. 
and  EPA's 
the  rule  are 
inspection  at  EPA's 
normal  business 
submitted  rule  are 
ion  at  the 


posed  for  limited 
disapproval  into 

Air  Quality 
(MDAQMD)  Rule 
Kilns.  This  rule 
California  Air 
to  EPA  on  Jime 


1990,  the  Clean  Air 
1990  (CAA)  were 
101-549,  104  Stat. 
U.S.C.  7401-7671q. 
requirements 
X  emissions 
available  control 
are  set  out  in  section 
November  25, 
a  proposed  rule 
Imp  lementation  Plans; 
Su  pplement  to  the 
(f  lean  Air  Act 

Implementation  of 
(the  NOx 
describes  and 
guidance  on  the 
182(f).  The 
action  should  be 
information  on  the 
i  nd  is  incorporated 
ay  reference, 
he  Clean  Air  Act 
ply  the  same 

stationary  sources 
defined  in  section 


302  and  sections  182(c).  (d).  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  The  Southeast 
Desert  Air  Basin  managed  by  MDAQMD 
is  classified  as  severe. ^  therefore  this 
area  was  subject  to  the  RACT 
requirements  of  section  182(b)(2)  and 
the  November  15.  1992  deadline,  cited 
below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
document  or  a  post-enactment  CTG 
document)  by  November  15,  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions,  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  than  May  31, 
1995. 

This  document  addresses  EPA's 
proposed  action  for  MDAQMD,  Rule 
1161,  Portland  Cement  Kilns.  MDAQMD 
adopted  Rule  1161  on  June  28,  1995. 
The  State  of  California  submitted  this 
rule  on  June  29,  1995.  Rule  1161  was 
found  to  be  complete  on  July  3,  1995 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V.^ 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  Rule  1161  controls  emissions  of 
oxides  of  nitrogen  (NOx)  from  portland 
cement  kilns  within  MDAQMD  area. 
The  rule  was  adopted  as  part  of 
MDAQMD's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 
the  CAA  requirements  cited  above.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  this  rule. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regidations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 


'  Southeast  Desert  Air  Basin  monaged  by 
MDAQMD  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  uf 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6,  1991). 

2  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 


Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  policy 
guidance  documents. ^  Among  these 
provisions  is  the  requirement  that  a 
NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement,  EPA  provides 
preliminary  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  dociunents 
(ACTs).  that  identify  alternative  controls 
for  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  emd  applicable  guidance 
dociunents,  hav_e  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

There  is  ciurently  no  version  of 
MDAQMD's  Rule  1161.  Portland 
Cement  Kihis,  in  the  SIP.  The  submitted 
rule  includes  the  following  provisions: 
applicability,  exemptions,  emission 
Umits,  comphance  determination, 
compliance  alternative,  test  methods, . 
monitoring  and  recordkeeping,  and 
compliance  schedule. 

With  exception  of  the  deficiencies 
discussed  below,  EPA  has  determined 
that  the  emission  limits  and  other 
provisions  of  Rule  1161  meet  the  RACT 
requirement  of  section  182(b).  Although 
Rule  1161,  Portland  Cement  Kilns,  will 
strengthen  the  SIP,  this  rule  contains  the 


'  Among  other  things,  the  pre-amendmenl 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24,  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24. 1987  Federal  Register 
document"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25. 1988). 
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following  appendix  D/RACT 
deficiencies: 

•  The  Alternative  Compliance 
Strategy  (ACS)  is  not  approvable  as 
written  because  it  lacks  substantive 
detail.  ACS  provisions  must  be 
consistent  with  the  EPA  Emissions 
Trading  Policy  Statement  (ETPS),  the 
Economic  Incentive  Program  Rules 
(EIP),  and  EPA  policies  regarding 
alternative  control  and  alternative 
methods  of  compliance.  The  EIP  and 
other  EPA  policies  require  bubble 
provisions  to  meet,  among  other  things, 
a  10  percent  {%)  or  greater  reduction  in 
emissions  beyond  the  established 
baseline. 

•  The  rule  allows  exemption  from  the 
emission  limits  diu-ing  start-up/ 
shutdown(su/sd).  EPA  policy  on  excess 
emissions  during  su/sd  generally 
disallows  automatic  exemption  from 
emission  limits  during  these  periods. 
Automatic  exemptions  might  aggravate 
ambient  air  quality  by  excusing  excess 
emissions  that  cause  or  contribute  to  a 
violation  of  an  ambient  air  quality 
standard. 

•  The  rule  references  submitted  Rule 
430  which  is  not  State  Implementation 
Plan  (SIP)  approved.  Referenced  rules 
must  be  SIP  approved. 

A  more  detailed  discussion  of  the 
soiu-ces  controlled,  the  controls 
required,  justification  for  why  these 
controls  represent  RACT,  and  the  rule 
deficiencies  can  be  found  in  the 
Technical  Support  Document  (TSD), 
dated  December  29, 1999. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  this 
rule  under  section  110(k)(3)  emd  part  D. 
Also,  because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  imder 
section  110{k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproved.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  MDAQMD'S 
submitted  Rule  1161  under  sections 
110{k)(3)  and  301(a)  of  the  CAA  as 
meeting  the  requirements  of  section 
(110)(a)  and  part  D.  At  the  same  time, 
EPA  is  also  proposing  a  limited 
disapproval  of  this  rule  because  it 
contains  deficiencies  which  must  be 
corrected  in  order  to  fully  meet  the 
requirements  of  sections  182(a)(2), 
182(b)(2),  182(f),  and  part  D  of  the  CAA. 
Under  section  179(a)(2),  if  the 


Administrator  disapproves  a  submission 
under  section  110{k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  1 79(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  1 79(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  document 
has  been  adopted  by  the  MDAQMD  and 
is  ciurently  in  effect  in  the  MDAQMD 
area.  EPA's  final  limited  disapproval 
action  will  not  prevent  MDAQMD  or 
EPA  from  enforcing  this  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 


section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
luiiquely  affects  the  commiuiities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 
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E.  Regulatory  Flex,  bility  Act 

The  Regulatory  flexibility  Act  (RFA) 
generally  requires  kn  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  noti  :e  and  comment 
rulemaking  require  ments  unless  the 
agency  certifies  th<  t  the  rule  will  not 
have  a  significant  (  conomic  impact  on 
a  substantial  numh  er  of  small  entities. 
Small  entities  include  small  businesses. 


small  not-for-profi 


small  governments  1  jurisdictions.  This 
final  rule  will  not  lave  a  significant 
impact  on  a  substa  itial  number  of  small 
entities  because  SI '  approvals  under 
section  110  and  su  )chapter  I,  part  D  of 
the  Clean  Air  Act  (  o  not  create  any  new 


requirements  but  s 


requirements  that  I  he  State  is  already 
imposing.  Therefoi  e,  because  the 
Federal  SIP  approv  al  does  not  create 
anv  new  requirem*  nts.  I  certify  that  this 
action  will  not  havs  a  significant 
economic  impact  c  n  a  substantial 
number  of  small  ei  tities.  Moreover,  due 


to  the  nature  of  the 
relationship  under 
preparation  of  flex 
constitute  Federal 


economic  reasonal  leness  of  state  action. 


The  Clean  Air  Act 


its  actions  concern  mg  SIPs  on  such 
grounds.  Union  Ehctric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255^6  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mane  ates 

Under  section  2(|2 


pr ) 


bil 
pri  /ate 
Un^ 
the 


Mandates  Reform 
("Unfunded 
into  law  on  March 
prepare  a  budget 
accompany  any 
that  includes  a 
may  result  in 
State,  local,  or  tri 
aggregate;  or  to 
million  or  more. 
EPA  must  select 
and  least 
achieves  the 
is  consistent  with 
requirements 
to  establish  a  plcin 
advising  any  smal 
may  be  significant 
impacted  by  the 

EPA  has  '" 
action  promulgate  1 
Federal  mandate 
estimated  annual 
or  more  to  either 
governments  in 
pri-'-'^e  sector.  Th 
approves  pre- 
under  State  or 


nle. 
detenn  ned 


th! 


-exist  ing 
loci  1 
no  new  requireme  its 
additional  costs  to 


enterprises,  and 


mply  approve 


Federal-State 
the  Clean  Air  Act, 
bility  analysis  would 
nquiry  into  the 


orbids  EPA  to  base 


of  the  Unfunded 
Act  of  1995 
Mand  ites  Act"),  signed 

22,  1995,  EPA  must 
impact  statement  to 
posed  or  final  rule 
Federal  mandate  that 
estiiqated  annual  costs  to 
governments  in  the 
sector,  of  SI 00 
Uhder  section  205, 
most  cost-effective 
burdensc  me  alternative  that 
objed  ives  of  the  rule  and 
tatutory 
Sect  ion  203  requires  EPA 
for  informing  and 
governments  that 
y  or  uniquely 


t  lat 


State, 


that  the  approval 
does  not  include  a 
may  result  in 
(  osts  of  $100  million 
local,  or  tribal 
aggregate,  or  to  the 
Federal  action 

requirements 
law,  and  imposes 
.  Accordingly,  no 
State,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  February  17.  2000. 
Felicia  Marcus, 

Regional  Administrator  Region  IX. 
[FR  Doc.  00-5041  Filed  3^1-00:  8:45  am) 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR.Part  63 
[FRL-6545-3] 

Delegation  of  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories;  State  of 
Arizona;  Arizona  Department  of 
Environmental  Quality;  Maricopa 
County  Environmental  Services 
Department 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Pursuant  to  section  112(1)  of 
the  1990  Clean  Air  Act  (CAA),  the 
Maricopa  County  Environmental 
Services  Department  (MC)  in  Arizona 
requested  delegation  of  specific  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAPs).  In  the  Rules 
section  of  this  Federal  Register,  EPA  is 
granting  MC  the  authority  to  implement 
and  enforce  specified  NESHAPs.  The 
direct  final  rule  also  explains  the 
procedure  for  future  delegation  of 
NESHAPs  to  MC.  EPA  is  taking  direct 
final  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  this  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  April  3,  2000. 


ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Enviroiunental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901. 
Copies  of  the  submitted  requests  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours  (docket  number  A-96-25). 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Office  (AIR-1),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901; 
Telephone:  (415)  744-1200. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  delegation  of 
unchanged  NESHAPs  to  the  Maricopa 
County  Environmental  Services 
Department  and  the  Arizona 
Department  of  Environmental  Quality. 
For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Authority:  This  action  is  issued  under  the 
authority  of  Section  112  of  the  Clean  Air  Act, 
as  amended.  42  U.S.C.  7412. 

Dated:  February  18,  2000. 
David  P.  Howekamp. 

Director.  Air  Division,  Region  IX. 

(FR  Doc.  00-5037  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  503 
[FRL  -6546-3] 
RIN  2040-AC25 

Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge;  Reopening  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Reopening  of 
Comment  Period. 

SUMMARY:  The  Enviroiunental  Protection 
Agency  (EPA)  is  today  announcing  a 
reopening  of  the  public  comment  period 
to  March  23,  2000  for  its  Proposed  Rule 
on  Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge  which  was  published  in 
the  Federal  Register  on  December  23, 
1999  at  (64  FR  72045). 
DATES:  The  comment  period  is  reopened 
until  March  23,  2000. 
ADDRESSES:  Written  comments  and 
enclosures  should  be  mailed  or  hand- 
delivered  to:  Part  503  Sewage  Sludge 
Use  or  Disposal  Rule;  Docket  Number 
W-99-18,  Comment  Clerk,  Water 
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-Docket  MC-4101,  Environmental 
Protection  Agency,  Room  57  East  Tower 
Basement,  401  M  Street,  SW, 
Washington,  DC  20460.  Comments  may 
also  be  submitted  electronically  to  OW- 
Docket@epamail.epa.gov.  For  additional 
information  see  Additional  Docket 
Information  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arleen  Plunkett,  U.S.  Environmental 
Protection  Agency,  Office  of  Water, 
Health  and  Ecological  Criteria  Division 
(4304),  401  M  Street,  SW.,  Washington, 
DC  20460.  (202)  260-3418. 
SUPPLEMENTARY  INFORMATION: 

Additional  Docket  Information 

The  record  for  this  rulemaking  has 
been  established  under  docket  number 
W-99-18  and  includes  supporting 
documentation  as  well  as  the  printed 
paper  versions  of  electronic  materials, 
when  submitting  written  comments  to 
the  Water  Docket,  (see  ADDRESSES 
section  above)  please  reference  docket 
number  W-99-18  and  submit  an 
original  and  three  copies  of  your 
comments  and  enclosiu-es  (including 
references).  For  an  acknowledgment  that 
we  have  received  your  information, 
please  include  a  self-addressed, 
stamped  envelope.  EPA  will  not  accept 
facsimiles  (faxes).  Comments  may  also 
be  submitted  electronically  to:  OW- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII,  WP5.1,  WP6.1  or  WPS  file 


avoiding  the  use  of  special  characters 
and  form  of  encryption.  Electronic 
conunents  must  be  identified  by  docket 
nimiber  W-99-18.  Comments  and  data 
will  also  be  accepted  on  discs  in  WP5.1, 
WP6.1,  WP8,  or  ASCn  file  format.  To 
ensure  that  EPA  can  read,  understand, 
and,  therefore,  properly  respond  to 
comments,  the  Agency  would  prefer 
that  commenters  cite,  where  possible, 
the  paragraph(s)  or  sections  in  the 
notice  or  supporting  docmnents  to 
which  each  comment  refers. 
Commentors  should  use  a  separate 
paragraph  for  each  issue. 

The  record  is  available  for  inspection 
from  9:00am  to  4:00pm  Eastern 
Standard  or  Daylight  time,  Monday 
through  Friday,  excluding  legal  holidays 
at  the  Water  Docket,  EB  57,  USEPA 
Headquarters,  401  M  Street,  SW, 
Washington,  D.C.  20460.  For  access  to 
the  docket  materials,  please  call  202- 
260-3027  to  schedule  an  appointment. 

For  information  on  the  existing  rule  in 
40  CFR  Part  503,  you  may  obtain  a  copy 
Of  A  Plain  English  Guide  to  the  EPA  Part 
503  Biosolids  Rule  on  the  Internet  at 
http://www.epa.gov/owm/bio.htm  or 
request  the  document  (EPA  publication 
number  EPA/832/R-93/003)  from: 
Municipal  Technology  Branch,  Office  of 
Wastewater  Management  (4204),  Office 
of  Water,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
D.C.  20460. 

Background 

On  December  23,  1999,  EPA  (64  PR 
72045)  proposed  to  amend  management 


standards  for  sewage  sludge  by  adding 
a  numeric  concentration  limit  for  dioxin 
and  dioxin-like  compounds  ("dioxins") 
in  sewage  sludge  that  is  applied  to  the 
land,  and  monitoring,  record  keeping 
and  reporting  requirements  for  dioxins 
in  sewage  sludge  that  is  land  applied. 
EPA  did  not  propose  additional  numeric 
standards  or  management  practice 
requirements  for  dioxins  in  sewage 
sludge  that  is  placed  in  surface  disposal 
units  or  incinerated  in  sewage  sludge 
incinerators.  The  proposal  was  based  on 
the  results  of  risk  assessments  for 
dioxins  in  sewage  sludge  that  is  applied 
to  the  land,  placed  in  surface  disposal 
units,  or  incinerated. 

EPA  established  a  60-day  public 
comment  period  which  is  scheduled  to 
close  on  February  22,  2000. 
Subsequently,  we  received  requests  to 
extend  the  public  comment  period.  The 
requests  were  based  on  the  time  that  it 
would  take  to  review  the  technical 
support  documents  of  the  proposed 
rule.  We  agree  that  a  reopening  is 
warranted  to  allow  adequate  time  for  the 
review  of  the  technical  support 
documents  for  this  proposal.  Therefore, 
the  public  comment  period  will  now 
close  on  March  23,  2000. 

Dated:  February  24,  2000. 
J.  Charles  Fox, 

Assistant  Administrator  for  Water. 
[FR  Doc.  00-5044  Filed  3-1-00;  8:45  am] 
BtLUNG  CODE  6S60-S0-P 
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this  fruit.  Consumers  would  also  be 
affected  by  a  reduction  in  the  quantity 
and  quality  of  fruit  available,  and  by 
increased  prices. 

There  are  three  components  to 
controlling  and  eradicating  plum  pox: 
(1)  A  regulatory  program  to  prevent  the 
movement  of  plant  material  infected 
with  plmn  pox  virus  from  the  area 
where  it  is  now  known  to  be  present  to 
other  areas  where  the  host  plants  are 
likely  to  be  present;  (2)  a  survey 
program  adequate  to  detect  any 
additional  infestations  of  plum  pox 
virus  that  may  be  present;  and  (3)  a 
control  program  to  remove  all  infested 
orchards.  Initial  action  was  taken  by  the 
Peimsylvania  Department  of  Agriculture 
(PDA).  The  PDA  has  instituted  a 
quarantine  that  encompasses  the  two 
townships  that  include  the  area  where 
plum  pox  virus  is  now  known  to  be 
present.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
intends  to  establish  a  parallel  Federal 
quarantine  of  this  area. 

APHIS  has  insufficient  funds  to 
conduct  the  control  and  eradication 
programs  deemed  necessary  to  protect 
stone  fruit  production  areas.  Once 
funded,  APHIS  can  continue  a  control 
and  eradication  program. 

Therefore,  in  accordance  with  the 
provisions  of  the  Act  of  September  25, 
1981,  95  Stat.  953  (7  U.S.C.  147b),  I 
declare  that  there  is  an  emergency  that 
threatens  the  stone  fruit  crops  of  this 
country,  and  I  authorize  the  transfer  and 
use  of  such  sums  as  may  be  necessary 
from  appropriations  or  other  funds 
available  to  agencies  or  corporations  of 
the  United  States  Department  of 
Agriculture  for  the  conduct  of  a  program 
to  control  and  prevent  the  spread  of 
plum  pox  to  noninfested  areas  of  the 
United  States,  and  to  eradicate  plum 
pox  wherever  it  may  be  foimd  in  the 
United  States. 

EFFECTIVE  DATE:  This  declaration  of 
emergency  shall  become  effective 
January  20  ,  2000. 

Dan  GHckman, 

Secretary  of  Agriculture. 

IFR  Doc.  00-4987  Filed  3-1-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 
[Docket  No.  00-001-1] 

Declaration  of  Extraordinary 
Emergency  Because  of  Plum  Pox  Virus 

An  exotic  plant  virus,  plum  pox  virus, 
has  been  detected  in  the  United  States. 
The  disease  was  detected  in 
Pennsylvania  and  had  not  previously 
been  detected  in  the  United  States. 

Plum  pox  virus  is  the  cause  of  an 
extremely  serious  plemt  disease, 
affecting  a  number  of  Prunus  species, 
including  peach,  nectarine,  apricot, 
plum,  and  almond.  Infection  eventually 
results  in  severely  reduced  fruit 
production,  and  the  fruit  that  is 
produced  is  often  misshapen  and 
blemished.  There  is  no  cure  or  treatment 
for  the  disease  once  a  tree  becomes 
infected.  In  Europe,  where  plum  pox 
has  been  present  for  a  number  of  years, 
the  disease  is  considered  to  be  the  most 
serious  disease  ciffecting  susceptible 
Prunus  species.  The  disease  is  spread 
over  short  distances  by  a  number  of 
different  aphid  species,  and  over  longer 
distances  through  the  movement  of 
infected  budwood  and  nursery  stock. 
The  strain  of  virus  now  present  in  the 
United  States  is  known  not  to  be  seed- 
transmitted. 

If  plum  pox  is  allowed  to  become 
established  and  to  spread,  the  overall 
crop  loss  and  impact  on  quality  could 
be  significant.  The  estimated  annual 
value  of  stone  fruit  at  the  farm  gate  for 
the  entire  United  States  is  at  least  $1.8 
billion.  If  steps  are  not  taken  to 
eradicate  plum  pox  in  the  very  limited 
area  in  Pennsylvania  where  it  is  now 
known  to  be  present,  there  is  every 
possibility  the  disease  will  eventually 
spread  to  other  areas  in  the  United 
States  where  host  crops  are  produced. 
This  would  result  in  substantial  losses 
to  producers  of  these  important  fruit 
crops,  and  to  those  industries  that 
transport,  process,  or  otherwise  utilize 
this  fruit.  Consumers  would  also  be 
affected  by  a  reduction  in  the  l^uantity 
and  quality  of  fruit  available,  and  by 
increased  prices. 

There  are  three  components  to 
controlling  and  eradicating  plum  pox: 
(1)  A  regulatory  program  to  prevent  the 
movement  of  plant  material  infected 
with  plum  pox  virus  from  the  area 
where  it  is  now  known  to  be  present  to 
other  areas  where  the  host  plants  are 
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likely  to  be  present;  (2)  a  survey 
program  adequate  to  detect  any 
additional  infestations  of  plum  pox 
virus  that  may  be  present;  and  (3)  a 
control  program  to  remove  all  infested 
orchards.  Initial  action  was  taken  by  the 
Pennsylvania  Department  of  Agriculture 
(PDA).  The  PDA  has  instituted  a 
quarantine  that  encompasses  the  two 
townships  that  include  the  area  where 
plum  pox  virus  is  now  known  to  be 
present.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (the 
Department)  intends  to  establish  a 
parallel  Federal  quarantine  of  this  area. 

It  is  essential  to  the  control  and 
eradication  of  the  plum  pox  virus  that 
orchards  known  to  be  infested  be 
removed  promptly,  along  with  any 
additional  orchards  that  are  determined 
to  be  infested  in  surveys  to  be 
conducted  this  spring.  The  Department 
has  reviewed  the  measures  being  taken 
by  Pennsylvania  to  survey,  regulate,  and 
control  plum  pox  virus  and  has 
consulted  with  the  Governor  of 
Pennsylvania.  Based  on  such  review 
and  consultation,  the  Department  has 
determined  that  Pennsylvania  does  not 
have  authority  or  funds  to  compensate 
growers  for  the  removal  of  infested 
orchards.  Without  such  funds,  it  will  be 
unlikely  to  achieve  expeditious  removal 
of  the  orchards. 

The  infestation  of  plum  pox  virus 
represents  a  threat  to  U.S.  stone  fruit 
crops.  It  constitutes  a  real  danger  to  the 
national  economy  and  a  potential 
serious  burden  on  interstate  and  foreign 
commerce.  Therefore,  the  Department 
has  determined  that  an  extraordinary 
emergency  exists  because  of  the 
existence  of  plum  pox  virus  in 
Pennsylvania. 

In  accordance  with  7  U.S.C.  150dd. 
this  declaration  of  extraordinary 
emergency  authorizes  the  Secretary  to: 
(1)  Seize,  quarantine,  treat,  apply  other 
remedial  measures  to,  destroy,  or 
otherwise  dispose  of,  in  such  manner  as 
the  Secretary  deems  appropriate,  any 
product  or  article  of  any  character 
whatsoever,  including  means  of 
conveyance,  that  the  Secretary  has 
reason  to  believe  is  infected  by  or 
contains  the  plum  pox  virus;  and  (2) 
quarantine,  treat,  or  apply  other 
remedial  measures  to,  in  such  manner 
as  the  Secretary  deems  appropriate,  any 
premises,  including  articles  on  such 
premises,  that  the  Secretary  has  reason 
to  believe  are  infected  by  or 
contaminated  by  the  plum  pox  virus. 
The  Governor  of  Pennsylvania  has  been 
informed  of  these  facts. 


EFFECTIVE  DATE:  This  declaration  of 
extraordinary  emergency  shall  become 
effective  January  20  ,  2000. 

Dan  Glickman, 

Secretary  of  Agriculture. 

[FR  Doc.  00-^988  Filed  3-1-00:  8:45  am] 

BILUNG  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

agency:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federally  owned  invention  U.S. 
Patent  No.  5,968,541,  issued  October  19, 
1999,  entitled  "Composition  and 
Method  for  the  Control  of  Diabroticite 
Insects"  is  available  for  licensing  and 
the  U.S.  Department  of  Agriculture, 
Agricultuj-al  Research  Service,  intends 
to  grant  to  Florida  Food  Products,  Inc., 
of  Eustis,  Florida,  an  exclusive  license 
to  Serial  No.  08/917,852. 
DATES:  Comments  must  be  received  on 
or  before  May  31,  2000. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5601  Suxmyside  Avenue,  Room  4-1158, 
Beltsville,  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above:  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  is  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Florida  Food  Products, 
Inc.,  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Richard  M.  Parry.  |r. 

Assistant  Administrator. 

[FR  Doc.  00-4989  Filed  3-1-00:  8:45  ami 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  00-008-1] 

Public  Meetings;  Imported  Fire  Ant 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meetings  and 
request  for  comments. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  plans  to  hold  four 
public  meetings  to  discuss  issues  related 
to  how  we  should  administer  our 
imported  fire  ant  program  in  light  of 
reduced  funding. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  bv  May  1 , 
2000. 

The  public  meetings  will  be  held  in: 
(1)  Raleigh.  NC,  on  March  21,  2000;  (2) 
Orlando.  FL,  on  March  23,  2000;  (3) 
Austin.  TX.  on  March  28,  2000;  and  (4) 
Santa  Ana,  CA.  on  March  30,  2000.  Each 
public  meeting  will  begin  at  9  a.m.  and 
is  scheduled  to  end  at  5  p.m. 
ADDRESSES:  If  you  cannot  attend  a 
public  meeting,  please  send  your 
written  comment  and  three  copies  to: 
Docket  No.  00-008-1 ,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road, 
Unit  118,  Riverdale,  MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  00-008-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

The  public  meetings  will  be  held  at 
the  following  locations: 

(1)  Raleigh.  NC:  Wake  County 
Commons  Buildings.  4011  Carya  Drive. 
Raleigh.  NC. 

(2)  Orlando.  FL:  Radisson  Barcelo 
Hotel,  8444  International  Drive, 
Orlando,  FL. 

(3)  Austin,  TX:  Clements  Building, 
Committee  Room  5.  15th  and  Lavaca 
Streets.  Austin,  TX. 


11282 


Federal  Register /Vol.  65,  No.  42 /Thursday,  March  2.  2000 /Notices 


(4)  Santa  Ana,  Q  c  Hall  of 
Administration,  Bo  ird  of  Supervisors 
Ante  Room — First '.  'loor,  10  Civic  Center 
Plaza.  Santa  Ana,  C  A. 
FOR  FURTHER  INFORflATION  CONTACT:  Ron 
Milberg.  Operation^  Officer,  PPQ, 
APHIS,  4700  River  Road  Unit  134, 
Riverdale.  MD  207;  17-1236;  (301)  734- 
5255. 

SUPPLEMENTARY  INF  >RMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  pi  ins  to  hold  four 
public  meetings  to  discuss  how  we 
should  administer  )ur  imported  fire  ant 
program  in  light  of  reduced  funding. 

Our  imported  fir  s  ant  program  is 
based  on  our  impoi  ted  fire  ant 
regulations  (7  CFR  301.81-1  through 
301.81-10,  referrec  to  below  as  the 
regulations).  The  regulations  govern  the 
interstate  movemei  it  of  regulated 
articles  from  areas  juarantined  because 
of  imported  fire  an  .  Section  301.81-2  of 
the  i-egulations  pro  /ides  a  list  of  articles 
regulated  because  (  i  imported  fire  ant. 
Regulated  articles  i  re  imported  fire  ant 
queens  and  reprodi  icing  colonies  of 
imported  fire  ants,  soil  (except  potting 
soil  shipped  in  its  original  container), 
baled  hay  or  straw  stored  in  direct 
contact  with  the  ground,  nursery  stock 
(except  plants  mail  itained  indoors  in  a 
home  or  office  env  ronment  and  not  for 
sale),  used  soil-mo  ring  equipment,  and 
any  other  article  df  termined  to  present 
a  risk  of  spreading  mported  fire  ant. 
Section  301.81-3  o "  the  regulations  lists 
areas  quarantined  1  lecause  of  imported 
fire  ant.  Quarantindd  areas  are  all  or 
portions  of  the  foil  )wing  States  and 
territories:  Alabam  i,  Arkansas, 
California,  Florida,  Georgia,  Louisiana, 
Mississippi,  New  Mexico,  North 
Carolina,  Oklahoma,  Puerto  Rico,  South 
Carohna,  Tennessee,  and  Texas. 
Sections  301.81^  hrough  301.81-10 
provide  requiremei  its  for  moving 
regulated  articles  ii  iterstate  from 
quarantined  areas  I  o  nonquarantined 
areas.  These  sectio  is  include 
requirements  for  c(  rtificates  and  limited 
permits  and  for  tre  itment  of  regulated 
articles. 

For  fiscal  year  (FY)  2000.  Congress 
gave  APHIS  $100,C  00  to  cover  the  costs 
of  administering  th  e  imported  fire  ant 
program  and  direcl  ed  APHIS  to  use 
558,000  of  that  ami  )unt  to  administer 
the  program  in  Nei  v  Mexico.  Although 
$100,000  is  consid  jrably  less  than  the 
amount  allotted  to  the  program  for  FY 
1999,  this  amount  s  actually  more  than 
APHIS  requested,   ■'or  several  years, 
APHIS  has  sought  :o  eliminate  its 
imported  fire  ant  c  introl  activities 
because  no  economical, 
environmentally  ai  :ceptable  control 
agents  specific  to  i  nported  fire  ant  are 


avEiilable  for  large-scale  application  on 
agricultural  land.  Also,  APHIS  has  not 
received  any  requests  from  States  for 
cooperative  treatment  programs  since 
1985.  In  past  years,  APHIS  has  provided 
States  with  technical  knowledge, 
treatment  guidelines,  and  regulatory 
guidelines  to  help  control  imported  fire 
ant  populations;  the  States  have 
conducted  regulatory  and  survey 
activities.  Through  this  arrangement, 
States  have  maintained  a  strong 
regulatory  program  and  have  even 
eradicated  small,  isolated  infestations 
outside  quarantined  areas. 

In  support  of  these  efforts  to  control 
imported  fire  ant,  APHIS  successfully 
tested  the  insecticide  fipronil  in  FY 
1998.  Fipronil  would  be  used  to  treat 
nursery  stock  and  grass  sod  moving 
interstate  from  quarantined  areas.  The 
U.S.  Environmental  Protection  Agency 
(EPA)  is  currently  reviewing  this 
insecticide;  it  may  be  registered  by  the 
EPA  for  use  in  the  spring  of  2001. 
APHIS  plans  to  continue  to  evaluate  the 
efficacy  of  new  regulatory  freatments  for 
imported  fire  ant  under  its  plant 
methods  development  laboratories? 
budget  line  item. 

The  public  meetings  will  provide  an 
opportunity  for  interested  persons  to 
comment  on  whether  APHIS  should 
continue  to  adoiinister  the  imported  fire 
ant  program  in  accordance  with  the 
regulations  (and  if  so,  how  we  should 
manage  the  program  in  light  of  current 
funding)  or  if  we  should  pursue  another 
course  of  action.  Please  note,  however, 
that  while  the  information  gathered 
during  the  meetings  may  indicate  the 
need  for  changes  to  our  current 
regulatory  program,  the  meetings  will 
not  directly  result  in  any  changes  to  the 
regulations.  If  we  determine  that 
changes  to  the  regulations  are 
appropriate,  we  will  propose  those 
changes  in  the  Federal  Register. 

Issues 

We  have  identified  three  potential 
courses  of  action  with  respect  to  the 
imported  fire  ant  program.  They  are: 

(1)  Maintain  our  imported  fire  ant 
program  with  minimal  Federal 
regulatory  activity,  in  line  with  current 
funding. 

This  option  would,  through  APHIS 
regulations,  continue  to  provide 
uniform  standards  for  the  regulated 
industry  and  consistent  interstate 
shipping  requirements.  Under  this 
option,  States  would  continue  to  enforce 
the  Federal  quarantine  without  Federal 
funding.  When  alerted  by  States,  APHIS 
personnel  would  continue  to  investigate 
noncompliance  with  the  regulations  and 
examine  the  origin  and  pathway  of 


introduction  of  imported  fire  ants  found 
on  regulated  articles. 

(2)  Eliminate  the  imported  fire  ant 
regulations  (i.e.,  rescind  the  Federal 
quarantine)  and  develop  model 
guidelines  for  States  to  use  in 
harmonizing  their  quarantines. 

This  option  would  reduce  Federal 
resource  requirements  and  may  provide 
uniformity  without  Federal  regulation. 
However,  in  the  absence  of  Federal 
regulations.  States  may  independently 
impose  more  or  less  stringent 
requirements  for  the  entry  of  currently 
regulated  articles.  Requirements  could 
differ  from  State  to  State. 

(3)  Eliminate  the  imported  fire  ant 
regulations  (i.e.,  rescind  the  Federal 
quarantine)  and  establish  a  voluntary 
nursery  self-certification  program. 

This  option  would  also  reduce 
Federal  resource  requirements  and  may 
provide  uniformity  without  Federed 
regulation.  However,  a  voluntary  self- 
certification  program  is  not  a  mandatory 
program  and  could,  therefore,  result  in 
less  than  100  percent  participation  by 
producers. 

Comments  on  these,  or  any  other 
options,  are  welcome  during  the  public 
meetings. 

Meeting  Procedures/Registration 

A  representative  of  APHIS  will 
preside  at  each  public  meeting.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by 
another  representative.  Written 
statements  may  be  submitted  and  will 
be  made  part  of  the  meeting  record. 
Persons  who  wish  to  speak  at  a  meeting 
will  be  asked  to  provide  their  names 
and  organizations.  We  ask  that  anyone 
who  reads  a  statement  or  submits  a 
written  statement  provide  two  copies  to 
the  presiding  officer  at  the  meeting. 

Registration  for  each  public  meeting 
will  take  place  from  8:30  a.m.  to  9  a.m. 
on  the  day  of  the  meeting  at  the  meeting 
room.  Each  public  meeting  will  begin  at 
9  a.m.  and  is  scheduled  to  end  at  5  p.m., 
local  time.  However,  any  meeting  may 
end  at  any  time  after  it  begins  if  all 
persons  desiring  to  speak  have  been 
heard.  If  the  number  of  speakers  at  a 
meeting  warrants  it,  the  presiding 
officer  may  limit  the  time  for 
presentations  so  that  everyone  wishing 
to  speak  has  the  opportunity. 

Written  Comments 

If  you  cannot  attend  a  public  meeting, 
you  may  submit  written  comments  on 
the  issues  raised  in  this  notice.  To 
submit  written  comments,  please  follow 
the  instructions  listed  under  the 
heading  ADDRESSES  near  the  beginning 
of  this  document. 
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Done  in  Washington,  DC.  this  24th  day  of 
February  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  00-5053  Filed  3-1-00;  8:45  ami 

BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  00-006N] 

Exemption  for  Retail  Stores; 
Adjustment  for  Dollar  Limitations 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  has  increased 
the  limitation  on  annual  sales  of  meat 
and  meat  food  products  by  retail  stores 
whose  operations  are  exempt  from 
Federal  inspection.  The  dollar 
limitation  for  poultry  products  has  been 
kept  unchanged  at  $39,000  for  calendar 
year  2000.  The  dollar  limitation  for  meat 
and  meat  food  products  has  been 
increased  from  $41,000  to  $42,500  for 
calendar  year  2000.  This  increase 
conforms  to  the  price  change  for  meat 
and  meat  food  products  indicated  by  the 
Consumer  Price  Index. 
EFFECTIVE  DATE:  March  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Engeljohn,  Ph.D.,  Director, 
Regulations  Development  and  Analysis 
Division,  Office  of  Policy,  Program 
Development,  and  Evaluation,  FSIS, 
U.S.  Department  of  Agriculture,  Room 
112,  Cotton  Annex,  300  12th  Street, 
SW.,  Washington,  DC  20250,  (202)  720- 
562/,  fax  number  (202)  690-0486. 
SUPPLEMENTARY  INFORMATION 

Background 

Under  the  regulations  in  9  CFR 
303.1(d)  and  381.10(d),  FSIS  exempts 
certain  operations  of  types  traditionally 
and  usually  conducted  at  retail  stores 
from  routine  Federal  inspection  of  meat 
and  poultry  products.  Whether  a  retail 
store  operation  qualifies  for  an 
exemption  depends,  in  part,  on  the 
percentage  and  volume  of  trade  in  meat 
and  poultry  products  that  a  retail  store 
conducts  with  non-household 
consumers  (hotels,  restaurants,  or 
similar  institutions).  The  regulations 
state  in  dollars  the  annual  maximum 
amount  of  meat  and  poultry  products 
that  a  retail  store  may  sell  to  non- 
household  consumers  if  that  store's 
operations  are  to  remain  exempt  from 
inspection. 


FSIS  adjusts  the  dollar  limitation 
during  the  first  quarter  of  each  calendar 
year  if  the  Consumer  Price  Index, 
published  by  the  Bureau  of  Labor 
Statistics,  indicates  at  least  a  $500 
increase  or  decrease  in  the  price  of  the 
same  volume  of  product  during  the 
previous  year.  FSIS  publishes  a  notice 
of  the  adjusted  dollar  limitation  in  the 
Federal  Register. 

The  Consumer  Price  Index  for  1999 
indicates  an  average  annual  price 
increase  in  meat  and  meat  food  products 
of  3.6  percent  and  an  average  annual 
price  decrease  in  poultry  products  of  2.8 
percent.  When  rounded  off  to  the 
nearest  $100,  the  price  increase  for  meat 
and  meat  food  products  amounts  to 
$1,500  and  the  price  decrease  for 
poultry  products  amounts  to  $200. 
Prices  of  meat  and  meat  food  prbducts, 
therefore,  have  changed  in  excess  of 
$500,  and  those  of  poultry  have 
decreased  by  less  than  $500.  In 
accordance  with  §§  303.1(d)(2)(iii)(b) 
and  381.10(d){2)(iii)(b)  of  the 
regulations,  FSIS  has  increased  the 
dollar  limitation  of  permitted  sales  of 
meat  and  meat  food  products  from 
$41,000  to  $42,500  and  has  kept  the 
dollar  limitation  of  permitted  sales  for 
poultry  products  at  $39,000. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  Jire  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  poUcies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 


Done  at  Washington,  DC,  on:  February  24, 
2000. 

Thomas  |.  Billy, 

Administrator. 

[FR  Doc.  00-5055  Filed  3-1-O0:  8:45  am] 

BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revision  to  Solitude  Mountain  Resort 
Master  Development  Plan  Update, 
Wasatch-Cache  National  Forest,  Salt 
Lalte  Ranger  District,  Salt  Lake  County, 
UT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Salt  Lake  Ranger  District, 
of  the  Wasatch-Cache  National  Forest, 
will  conduct  a  new  public  scoping 
process  and  prepare  an  EIS  on  Solitude 
Ski  Resort's  (Solitude)  revised  proposal 
to  update  their  Master  Development 
Plan. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  4,  2000. 
ADDRESSES:  Send  written  comments  to 
Daniel  J.  Jiron,  District  Ranger,  6944 
South  3000  East,  Salt  Lake  City,  Utah 
84121. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Scheid,  Project  Manager,  (801) 
733-2689. 

SUPPLEMENTARY  INFORMATION:  Solitude  is 
proposing  to  revise  its  Master 
Development  Plan  Update.  During  the 
spring  and  summer  of  1995,  Solitude 
Ski  Resort  submitted  to  the  Forest 
Service  an  updated  Master  Development 
Plan  (MDP)  detailing  proposed  ski  area 
and  facility  modifications.  Public 
comment  was  initially  solicited  on 
August  4,  1995  through  the  issuance  of 
a  scoping  document,  followed  by  a 
public  meeting  on  August  25,  1995.  A 
second  public  scoping  notice  was  issued 
for  Solitude  in  July  1996,  after  the 
Forest  Service  determined  that  an  EIS 
needed  to  be  prepared.  A  public  field 
review  was  also  held  in  September  1997 
to  view  and  discuss  proposed  projects 
and  potential  alternatives  for  Solitudes 
MDP  update. 

The  planning  horizon  for  Solitude's 
original  MDP  update  was  approximately 
five  years.  Due  to  the  substantial  elapse 
of  time  (four  years),  there  is  now  a  need 
to  extend  the  planning  horizon  of 
Solitude's  MDP  update.  In  addition. 
Solitude's  desire  to  address  public  and 
Agency  issues  pertaining  to  their 
proposed  facilities  has  resulted  in  a 
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number  of  additior  s  and  modifications 
to  the  MDP  update  The  vast  majority  of 
projects  originally  jroposed  for 
Solitude's  MDP  up  late  remain 
unchanged.  Solituc  e's  proposal,  if 
approved,  would  n  quire  Forest  Plan 
amendments  to  inc  arporate  projects 
located  outside  its  ipecial  use  permit 
boundary;  install  tl  le  proposed  Sol- 
Bright  lift;  meet  th«  proposed  expansion 
of  Solitude's  skiers  at  one  time  (SAOT) 
capacity;  meet  visu  al  quality  objectives 
(VQO's)  for  existin  ;  and  proposed 
parking  areas  and  t  le  proposed 
Highway  accelerati  ons  and  deceleration 
lane  improvements . 

Solitude  propose  s  to  improve  their 
base  facilities  by  re  placing  their 
outdated  Main  and  Eagle  Express  lodges 
with  two  new  buil<  ings,  which  will 
house  ski  operatioi  s,  skier  services 
(restrooms,  food  se  -vice,  day  care,  ski 
school  and  ski  patr  d1)  and  a  connected 
Salt  Lake  County  F  ire  Station.  They  also 
propose  to  constru  :t  additions  to  the 
existing  Moonbean  i  Center  and  Last 
Chance  Mining  Caj  np  day  lodges  to  help 
alleviate  overcrowi  led  conditions. 

Solitude's  propo  >ed  base  area  projects 
include  the  follow  ng:  a  landing  pad  for 
rescue  helicopters,  recreational  vehicle 
hookups,  expandii  g  Moonbeam  parking 
lot,  upgrading  base  transportation  and 
visitor  circulation  ;ystems,  a  satellite 
and  communicatio  as  base  station,  and 
upgrading  the  snoT  /making  system 
(stream  diversion  joints,  a  pump  house 
and  dredging  Lake  Solitude)  to  provide 
snowmaking  capacity  for  250  acres. 

Solitude  is  also  |  iroposing  to  upgrade 
its  lift  system  by  c<  instructing  three  new 
double  chairlifts,  a  pulse  gondola  for 
interned  resort  (has  b  area)  transportation 
and  upgrading  thr<  e  existing  lifts  to 
high-speed  detach  ible  quads.  They  are 
also  proposing  nui  aerous  improvements 
to  their  trail  syster  i  and  a  new  trail  neeir 
the  Sunrise  lift.  So  itude  is  also 
proposing  to  provi  ie  lighted  nighttime 
activities  includin  ;  sliding, 
snowboarding,  ski  ng,  and  ice  skating 
adjacent  to  the  Vil  age  base  area. 
Solitude  is  also  pr  )posing  summertime 
recreation  use  imp  rovements  by 
upgrading  its  mou  itain  bike  trail  system 
and  constructing  a  a  alpine  slide. 

Additional  infor  naation  on  the 
proposed  actions  15  available  through 
the  Salt  Lake  Rang  Br  District  office. 
Before  any  decisio  a  is  made  on  this 
proposal.  Solitude  must  obtain  the 
following:  a  water  change  application 
from  the  Utah  Dep  artment  of  Natural 
Resources,  Division  of  Water  Rights, 
State  Engineer;  all  applicable  building 
permits  ft-om  Salt  ^ake  County;  a  404 
permit  from  the  A  my  Corps  of 
Engineers;  and  coi  isultation  with  the 
Environmental  Pr(  itection  Agency. 


A  scoping  document,  dated  August  4. 
1995,  was  sent  to  more  than  540 
individuals,  organizations,  and  local 
and  state  government  agencies.  A 
second  scoping  notice,  dated  July  16, 
1996  was  sent  to  more  than  250 
individuals,  organizations,  and  local 
and  state  government  agencies. 
Preliminary  issues  identified  by  a  Forest 
Service  interdisciplinary  team  include 
effects  on  riparian  and  wetland  areas, 
visual  quality,  transportation,  parking, 
wildlife  and  vegetation,  soil  erosion, 
and  water  quality  and  quantity  in  a 
culinary  watershed.  Two  preliminary 
alternatives  have  been  identified.  The 
proposed  action  alternative  would 
permit  Solitude  to  implement  all  of  its 
proposed  upgrades  and  may  require 
Solitude  to  convert  to  a  new  Ski  Area 
Term  Special  Use  Permit.  The  no  action 
alternative  would  permit  use  as  it 
presently  exists  with  no  new 
improvements. 

The  public  is  invited  to  submit 
comments  or  suggestions  to  the  address 
above.  The  responsible  official  is  Bemie 
Weingrardt,  Forest  Supervisor.  A  Draft 
EIS  is  expected  to  be  filed  in  December 
of  2000  and  the  final  EIS  filed  in 
November  of  2001. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  during  that  time.  To 
be  most  helpful,  comments  on  the  draft 
EIS  should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  the  reviewers  of 
the  draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
JVflZX:,  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  City  of 
Angoon  v.  Model,  {9th  Circuit,  1986), 
and  Wisconsin  Heritages,  Inc.  v.  Harris, 
490  F.  Supp.  1334,  1338  (E.D.  Wis. 
1980).  The  reason  for  this  is  to  ensure 
that  substantive  comments  and 
objectives  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 


meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 

Dated:  February  25,  2000. 
Daniel  J.  )iron, 
District  Ranger. 
[FR  Doc.  00-5005  Filed  3-1-00:  8:45  am) 

BILUNG  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Michigan  Advisory  Conamittee  to  the 
Commission  will  convene  at  9  a.m.  and 
adjourn  at  1  p.m.  on  Tuesday.  March  14, 
2000,  at  the  Holiday  Inn-South/ 
Convention  Center,  6820  South  Cedar 
Street,  Lansing,  Michigan  48911.  The 
purpose  of  the  meeting  is  to  hold  a  press 
conference  to  release  the  Committee's 
report.  Employment  Rehabilitation 
Services  in  Michigan.  The  Committee 
will  also  review  and  act  on  its  report. 
"Civil  Rights  Issues  Facing  Arab 
Americans,"  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Conamittee  Chairperson  Roland  Hwang, 
517-373-1480.  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  25, 
2000. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-4982  Filed  3-1-00;  8:45  am) 

BILUNG  CODE  6335-01-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421-805] 

Aramid  Fiber  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  From  the 
Netherlands:  Extension  of  Time  Limit 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  2.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris  or  Michael  Grossman,  at 
(202) 482-1775  or  (202) 482-3146, 
respectively,  AD/CVD  Enforcement, 
Office  VI,  Group  11,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW,  Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  ("the 
Department")  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Background 

On  July  29,  1999,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  aramid  fiber 
formed  of  poly  para-phenylene 
terephthalamide  from  the  Netherlands, 
covering  the  period  Jime  1,  1998 
through  May  31,  1999  (64  FR  41075). 
The  preliminary  results  are  currently 
due  no  later  than  March  1,  2000. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 


limit.  Therefore  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  June  29,  2000.  See  Decision 
Memorandum  fi-om  John  Brinkmann, 
Acting  Director,  AD/CVD  Enforcement, 
Office  VI,  to  Holly  Kuga,  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration,  Group  II,  dated 
February  14,  2000,  which  is  on  file  in 
the  Central  Records  Unit,  Room  B-099 
of  the  main  Commerce  building.  We 
intend  to  issue  the  final  results  no  later 
than  120  days  after  the  publication  of 
the  preliminary  results  notice. 

Tnis  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  February  24,  2000. 
Holly  Kuga. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  Group  II. 

|FR  Doc.  00-5076  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-337-«03] 

Fresh  Atlantic  Salmon  From  Chile: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  2,  2000. 
FOR  FURTHER  INFORMATION:  Edward 
Easton  at  (202)  482-3003,  Office  of  AD/ 
CVD  Enforcement  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  for  which  a  review  is  requested 
and  a  final  determination  within  120 
days  after  the  date  on  which  the 
preliminary  determination  is  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  the  time 
period,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary 
determination  to  a  maximum  of  365 
days  and  for  the  final  determination  to 
180  days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  from  the 


Date  of  publication  of  the  preliminary 
determination. 

Background 

On  August  30.  1999,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  order  on  Fresh  Atlantic 
Salmon  irom  Chile,  covering  the  period 
July  28,  1998,  through  June  30,  1999  (64 
ra  47167).  The  preliminary  results  are 
currently  due  no  later  than  March  31. 
2000. 

Extension  of  Preliminary  Results  of 
Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  we  are  extending  the 
time  limit  for  completion  of  the 
preliminary  results  until  no  later  than 
July  31,  2000.  See  Decision 
Memorandum  ft-om  Gary  Taverman  to 
Holly  Kuga,  dated  February  16,  2000, 
which  is  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  building.  We  intend  to  issue 
the  final  results  no  later  than  120  days 
after  the  publication  of  the  notice  of 
preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  February  24,  2000. 
Holly  Kuga, 

Acting  Deputy  Assistant  Secretary.  Import 
Administration.  Group  II. 
[FR  Doc.  00-5074  Filed  3-1-00;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-806] 

Silicon  Metal  From  Brazil:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  2.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maisha  Cryor  at  (202)  482-5831  or  Ron 
Trentham'at  (202)  482-6320,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave,  NW,  Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
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Dated:  February  251  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistknt  Secretary,  Import 
Administration.  Groi  p  II. 
[FR  Doc.  00-5075  Fil  id  3-1-00;  8:45  am] 
BILLING  CODE  3510-O&-I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022500D] 

North  Carolina  and  Louisiana 
Commercial  King  and/or  Spanish 
Mackerel  Fishermen  Pilot  Economic 
Survey 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  Collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  1,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  507,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument{s)  and  instructions  should 
be  directed  to  John  Vondruska, 
Department  of  Commerce,  NCAA, 
National  Marine  Fisheries  Service, 
Fisheries  Economics  Office,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  North  Carolina  and  Louisiana 
Commercial  King  and/or  Spanish 
Mackerel  Fishermen  Pilot  Economic 
Survey  will  consist  of  telephone 
screening  with  in-person  interviews  of 
commercial  fishermen  in  North  Carolina 
and  Louisiana  possessing  Federal 
commercial  mackerel  fishing  permits. 
The  survey  will  provide  NMFS  with 
economic  information  to  better  estimate 
the  effects  of  regulations  proposed  for 
the  King  and  Spanish  mackerel 
commercial  fisheries.  The  survey  will 
also  provide  a  better  basis  for  designing 
statistically-random  surveys  for  other 
strata  of  the  population  of  boats  that 
engage  in  these  and  other  fisheries  in  a 
seasonally-complex  round  of  economic 
activity  throughout  the  Southeast 


(coastal  states  from  North  Carolina  to 
Texas).  Monitoring  of  these  fisheries  is 
required  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

II.  Method  of  Collection 

The  information  sought  will  be 
collected  through  telephone  screener 
interviews  and  in-person  data 
collection.  The  frame  of  vessels  in  North 
Carolina  and  Louisiana  holding  Federal 
commercial  mackerel  fishing  permits 
will  be  randomly  sampled  (separately 
by  state). 

m.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations  (commercial 
mackerel  fishermen  in  North  Carolina 
and  Louisiana). 

Estimated  Number  of  Respondents: 
103. 

Estimated  Time  Per  Response: 
Average  response  times  are  estimated  at 
12  minutes  per  telephone  screening 
interview,  15  minutes  per  captain 
interview,  20  minutes  per  owner 
interview,  and  45  minutes  (15  minutes 
X  3  times)  per  typical  trip  interview  for 
a  total  time  of  92  minutes  per 
respondent. 

Estimated  Total  Annual  Burden 
Hours:  160  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital  expenditures). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 
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Dated:  February  24,  2000 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  00-5064  Filed  3-1-00;  8:45  am) 
BILUNG  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022500E] 

Aiasica  Region  Permit  Famiiy  of  Forms 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  Collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  1,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Patsy  A.  Bearden, 
National  Marine  Fisheries  Service, 
Alaska  Region,  P.O.  Box  21668,  Juneau, 
Alaska  99802, 907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Fishermen  wanting  to  fish  in 
regulated  fisheries  in  the  Exclusive 
Economic  Zone  off  Alaska  must  apply 
for  a  Federal  Fisheries  Permit,  a  Federal 
Processor  Permit,  a  High  Seas  Power 
Troller  Permit,  or  an  Experimental 
Fishing  Permit.  The  issuance  of  a  permit 
is  an  essential  ingredient  in  the 
management  of  fishery  resources. 
Identification  of  the  participants, 
harvest  gear  types,  descriptions  of 
vessels  or  shoreside  facilities,  and 
expected  activity  levels  is  needed  to 
measure  the  consequences  of 
management  controls,  and  is  an 
effective  tool  in  the  enforcement  of 


other  fishery  regulations.  Experience 
has  shown  that  fines  for  violations  of 
specific  fishery  regulations  are  not  as 
effective  as  the  threat  of  a  permit 
revocation  that  would  exclude  the 
vessel  fi'om  the  fishery  altogether. 
Experimental  fishing  provides 
information  not  otherwise  available 
through  research  or  commercial  fishing 
operations. 

n.  Method  of  Collection 

Each  of  the  four  permits  is  mandatory 
for  certain  fishery  participants.  A  permit 
is  obtained  through  completion  of  an 
appUcation  form. 

m.  Data 

OMB  Number:  0648-0206. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
2,814. 

Estimated  Time  Per  Response:  20 
minutes  for  a  Federal  Fisheries  Permit 
or  Federal  Processor  Permit  application, 
30  minutes  for  applications  for  a  Scallop 
Moratorium  Permit  Transfer  or  High 
Seas  Power  Troller  Permit  in  the 
Salmon  Fishery,  and  30  hours  for  an 
Experimental  Fishing  Permit 
application. 

Estimated  Total  Annual  Burden 
Hours:  358. 

Estimated  Total  Annual  Cost  to 
Public:  $1,413. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qucdity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  February  24,  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  00-5065  Filed  3-1-00;  8:45  am) 
BHXING  COOE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.D.022800A] 

Mid-Atlantic  Fishery  Management 
Council  (MAFMC);  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Coimcil  and  the  New 
England  Fishery  Management  Coimcil 
Scientific  and  Statistical  Committees 
(SSC)  will  hold  a  joint  public  meeting. 
DATES:  The  meeting  will  be  held  on 
Monday,  March  13,  2000,  from  10:00 
a.m.-  5:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Sheraton  Lntemational  Hotel  at 
Baltimore  International  Airport,  7032 
Elm  Road,  Baltimore,  MD;  telephone 
410-859-3300. 

Coxmcil  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904.  telephone  302- 
674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlcmtic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The  Mid- 
Atlantic  and  New  England  Fishery 
Management  Councils  recently  initiated 
management  of  spiny  dogfish  (Squalus 
acanthias)  pursuant  to  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  of  1976  as  amended  by 
the  Sustainable  Fisheries  Act  through 
the  development  of  the  Spiny  Dogfish 
Fishery  Management  Plan  (FMP).  The 
New  England  and  Mid-Atlantic  Fishery 
Management  Councils  adopted 
recommendations  relative  to  second 
year  management  measures  for  spiny 
dogfish  at  their  respective  meetings  in 
November  and  December  1999.  The 
Coimcils  failed  to  reach  agreement 
relative  to  the  preferred  measures  for 
spiny  dogfish  in  2000-2001.  As  such, 
the  respective  measures  recommended 
by  each  Council  were  presented  to  the 
Regional  Administrator.  The  FMP 
specifies  that  the  Regional 
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Administrator  sha  1  review  the 
recommendations  and,  if  necessary,  inay 
modify  the  annual  quota  and  other 
management  meas  ores  to  assure  that  the 
target  F  specified  in  the  FMP  will  not  be 
exceeded.  The  Rej  ional  Administrator 
may  modify  the  re  :ommendations  using 
any  of  the  measure  s  that  were  not 
rejected  by  both  Ci  tuncils. 

The  purpose  of  I  he  joint  SSC  meeting 
is  to  provide  scien  ific  peer  review  of 
analyses  relating  t(  >  alternative 
management  meas  ires  for  spiny  dogfish 
not  considered  by  he  Councils  during 
the  quota  setting  p  'ocess  for  the  fishing 
year  2000-2001.  T  le  measures  may 
include  quotas,  seisons,  trip  limits  or 
any  other  measure  or  set  of  measures 
specified  in  the  FMP.  In  addition, 
alternative  stock  r(  building  targets  and 
schedules,  as  well  as  analyses  of  discard 
mortality,  may  be  »resented  and 
reviewed. 

Although  non-ei  lergency  issues  not 
contained  in  this  a  jenda  may  come 
before  the  Commit  ees  for  discussion, 
these  issues  may  n  Jt  be  the  subject  of 


formal  Committee 


iction  during  this 


meeting.  Committe  e  action  will  be 


restricted  to  those 


listed  in  this  noticd  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emerge  ncy  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservati  an  and  Management 
Act,  provided  the  jublic  has  been 
notified  of  the  Cou  icil's  intent  to  take 
final  action  to  add]  ess  the  emergency. 

Special  AccommtM  ations 


tld 


AOORE  SSES 


This  meeting  is 
to  people  with 
sign  language  i 
auxiliary  aids  sho 
Joanna  Davis  at  the 
Council  (see 
prior  to  the  meetint 

Dated:  Februarv'  28 

Richard  W.  Surdi, 

Acting  Director.  Offi 
Fisheries,  National 

[FR  Doc.  00-5068  Fi 
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DEPARTMENT  OF 


National  Oceanic 
Administration 


[1.0.  021800A] 

Endangered  Specfes;  Permits 


ssues  specifically 


J  hysically  accessible 
dist  bilities.  Requests  for 
interpretation  or  other 
be  directed  to 
Mid-Atlantic 

)  at  least  5  days 
date. 


2000. 


of  Sustainable 
M  irine  Fisheries  Service. 
1  id  3-1-00;  8:45  am] 


COMIMERCE 
4nd  Atmospheric 


AGENCY:  National 
Service  (NMFS),  Nktional 
Atmospheric  Administration 
Commerce. 


hparine  Fisheries 

Oceanic  and 
(NOAA). 


ACTION:  Receipt  of  applications  for 
scientific  research  and  enhancement 
permits  (1238,  1239). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  permit  applications 
from  Mr.  Ken  Bergstrom,  of  the  Western 
Massachusetts  Center  for  Sustainable 
Aquaculture  (VVMCSF)(1238)  and  Dr. 
Boyd  Kynard,  of  USGS-BRD-Conte 
Anadromous  Fish  Research  Center 
(CAFRC)  (1239). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  either  of  these 
applications  must  be  received  at  the 
appropriate  address  or  fax  number  [see 
ADDRESSES)  no  later  than  5:00  pm 
eastern  standard  time  on  April  3,  2000. 
ADDRESSES:  Written  comments  on  either 
of  these  applications  should  be  sent  to 
Office  of  Protected  Resoiu-ces, 
Endangered  Species  Division,  F/PR3, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910.  Comments  may  also  be  sent 
via  fax  to  301-713-0376.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  internet.  The  applications 
and  related  documents  are  available  for 
review  in  the  Office  of  Protected 
Resources,  Endangered  Species 
Division,  F/PR3.  1315  East- West 
Highway,  Silver  Spring,  MD  20910  (ph: 
301-713-1401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Jordan,  Silver  Spring.  MD  (ph: 
301-713-1401,  fax:  301-713-0376,  e- 
mail:  Terri.Jordan@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 


summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  this  Notice 

The  following  species  is  covered  in 
this  notice:  Endangered  shortnose 
sturgeon  [Acipenser  brevirostnim). 

New  Applications  Received 

WMCSF  has  requested  a  5-year 
enhancement  permit  to  maintain  up  to 
300  captively  bred  juvenile  shortnose 
sturgeon  currently  held  by  the  US  Fish 
and  Wildlife  Service — Conte 
Anadromous  Fish  Research  Center.  The 
fish  will  be  used  as  part  of  an  education 
program  emphasizing  conservation  of 
Connecticut  River  fishes. 

CAFRC  has  requested  a  5-year  permit 
to  lethally  take  up  to  200  spawned  eggs, 
embryos  and  larvae  annually;  captiu-e, 
PIT  tag  and  release  up  to  350  juvenile 
and  adult  sturgeon  annually;  and 
authorization  to  lethally  take  up  to  1000 
pre-spawned  eggs;  radio  tag  and  release 
3  pre-spawned  females  and  7  pre- 
spawned  males  for  three  years  of  the 
permit.  The  applicant  is  proposing  to 
continue  research  on  life  history  of 
shortnose  sturgeon  in  the  Connecticut 
river,  and  plans  to  collect  new 
information  on  spawning,  migration, 
habitat  and  fish  passage  of  the  species. 

Dated:  February  24,  2000. 

Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  00-5067  Filed  3-1-00;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

[I.D.  022300B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  (1240,  1241, 
1242,  1243,  1244);  receipt  of  an 
application  to  modify  a  permit  (1136); 
issuance  of  a  permit  (1215);  and 
issuance  of  amendments  and 
modifications  to  existing  permits  (1119, 
1130,  1140). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement: 
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NMFS  has  received  permit 
apphcations  from  the  U.S.  Geological 
Survey  at  Cook,  WA  (USGS)  {1240, 
1241)  and  the  Fish  Ecology  Division, 
Northwest  Fisheries  Science  Center, 
NMFS  at  Seattle.  WA  (FED-NWFSC) 
(1242,  1243. 1244);  NMFS  has  received 
an  application  for  modifications  to  a 
permit  from  the  Oregon  Cooperative 
Fishery  and  Wildlife  Research  Unit  at 
Corvallis.  OR  (OCFWRU)  (1136);  NMFS 
has  issued  a  permit  to  Mr.  Charles 
Cortelyou  of  Washington  Department  of 
Natiu-al  Resoiu-ces  at  Olympia.  WA 
(WDNR)  (1215);  NMFS  has  issued  an 
amendment  to  a  scientific  research 
permit  to  the  U.S.  Fish  and  Wildhfe 
Service  (USFWS)  (1119);  and  NMFS  has 
issued  modifications  to  scientific 
research  permits  to  USGS  (1130)  and  the 
Enviroimiental  Conservation  Division. 
Northwest  Fisheries  Science  Center, 
NMFS,  at  Seattle.  WA  (ECD- 
NWFSC)(1140). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  the  modification  request 
must  be  received  at  the  appropriate 
address  or  fax  number  (see  ADDRESSES) 
no  later  than  5:00pm  pacific  standard 
time  on  April  3,  2000. 
ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  the 
modification  request  should  be  sent  to 
the  Protected  Resources  Division  (PRD), 
F/NWR3,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-2737. 
Comments  may  also  be  sent  via  fax  to 
503-230-5435.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
internet.  The  applications  and  related 
dociunents  are  available  for  review  in 
the  Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-2737  (503- 
230-5400). 

Docimients  may  also  be  reviewed  by 
appointment  in  the  Office  of  Protected 
Resources,  F/PR3,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permits  1130,  1140,  1242,  1243,  and 
1244:  Leslie  Schaeffer,  Portland,  OR 
(ph:  503-230-5433,  fax:  503-230-5435, 
e-mail:  Leslie.Schaeffer@noaa.gov). 

For  permits  1119, 1136, 1215, 1240, 
and  1241:  Robert  Koch,  Portland,  OR 
(ph:  503-230-5424,  fax:  503-230-5435. 
e-mail:  Robert.Koch@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 


(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  Usted  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  this  Notice 

The  following  species  and 
evolutionarily  significant  imits  (ESU's) 
are  covered  in  this  notice: 

Chinook  salmon  (Oncorhynchus 
tshawytscha):  Threatened  Snake  River 
(SnR)  fall,  threatened  SnR  spring/ 
summer,  endangered  upper  Columbia 
River  (UCR)  spring,  threatened  lower 
Colimibia  River  (LCR). 

Coho  salmon  (O.  kisutch):  Threatened 
southern  Oregon/  northern  California 
coast  (SONCC). 

Sockeye  salmon  (O.  nerka): 
Endangered  SnR. 

Steelhead  (O.  mykiss):  Threatened 
SnR;  endangered  UCR;  threatened 
middle  Columbia  River  (MCR); 
threatened  LCR. 

To  date,  final  protective  regulations 
for  threatened  LCR  chinook  salmon  and 
threatened  SnR.  MCR.  and  LCR 
steelhead  under  section  4(d)  of  the  ESA 
have  not  been  promulgated  by  NMFS. 
Protective  regulations  are  currently 
proposed  for  threatened  LCR  chinook 
salmon  (65  FR  169.  January  3.  2000)  and 
threatened  SnR.  MCR.  and  LCR 
steelhead  (64  FR  73479,  December  30. 
1999).  This  notice  of  receipt  of 
applications  requesting  takes  of  these 
species  is  issued  as  a  precaution  in  the 
event  that  NMFS  issues  final  regulations 
that  prohibit  takes  of  threatened  LCR 
chinook  salmon  and  threatened  SnR, 
MCR,  and  LCR  steelhead.  The  initiation 
of  a  30-day  public  comment  period  on 
the  applications,  including  their 
proposed  takes  of  threatened  LCR 
chinook  salmon  and  threatened  SnR, 
MCR,  and  LCR  steelhead  does  not 


presuppose  the  contents  of  the  final 
regulations. 

New  Applications  Received 

USGS  (1240)  requests  a  5-year  ESA 
section  10(a)(1)(A)  permit  for  aimual 
takes  of  juvenile  naturally  produced  and 
artificially  propagated  SnR  spring/ 
summer  chinook  salmon,  juvenile  SnR 
fall  chinook  salmon,  and  juvenile  SnR 
steelhead  associated  with  a  study 
designed  to  provide  managers  with  data 
on  the  distribution,  abundance, 
movement,  and  habitat  use  of  the 
anadromous  fish  that  migrate  through 
Lower  Granite  Reservoir  on  the  Snake 
River  in  the  Pacific  Northwest.  In 
particular,  the  study  will  provide 
detailed  information  on  the  response  of 
outmigrating  smolts  to  the  operation  of 
a  surface  bypass  collector  prototype  in 
the  forebay  of  Lower  Granite  Reservoir. 
Project  objectives  and  sampling  plans 
will  accommodate  ESA-listed  species 
recovery  needs  and  constraints.  The 
ESA-listed  juvenile  fish  to  be  used  for 
the  study  wrill  be  collected  at  pre- 
selected trap  sites  operated  by  the  Idaho 
Department  of  Fish  and  Game  and/or 
Smolt  Monitoring  Program  (SMP) 
personnel  under  separate  take 
authorizations  and  provided  to  USGS. 
ESA-listed  juvenile  fish  may  also  be 
collected  by  purse  seines  in  Lower 
Granite  pool  or  from  the  juvenile  fish 
bypass  facility  at  Lower  Granite  Dam. 
The  fish  will  then  be  transported  as 
necessary,  anesthetized,  implanted  with 
radio  transmitters,  allowed  to  recover, 
transported  to  an  upstream  release  site, 
released,  and  tracked  electronically. 
ESA-listed  juvenile  fish  indirect 
mortalities  are  also  requested. 

USGS  (1241)  requests  a  5-year  ESA 
section  10(a)(1)(A)  permit  for  annual 
takes  of  juvenile  naturally  produced  and 
artificially  propagated  SiiR  spring/ 
summer  chinook  salmon,  juvenile  SnR 
fall  chinook  salmon,  juvenile  naturally 
produced  and  artificially  propagated 
UCR  spring  chinook  salmon,  juvenile 
LCR  chinook  salmon,  juvenile  SnR 
steelhead,  juvenile  natiually  produced 
and  artificially  propagated  UCR 
steelhead,  juvenile  MCR  steelhead,  and 
juvenile  LCR  steelhead  associated  with 
a  study  designed  to  provide  managers 
with  data  on  the  timing,  passage,  and 
survival  of  outmigrating  smolts  in 
relation  to  the  operations  of  John  Day, 
The  Dalles,  and  Bonneville  Dams. 
Project  objectives  and  sampling  plans 
will  accommodate  ESA-listed  species 
recovery  needs  and  constraints.  The 
target  fish  for  the  study  consist  of 
juvenile  hatchery  spring  chinook 
salmon,  subyearling  fall  chinook 
salmon,  and  juvenile  hatchery 
steelhead.  The  fish  to  be  used  for  the 
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study  will  be  coUec  ted  firom  the  juvenile 
bypass  facilities  at  Bonneville,  John 
Day,  and/or  McNar  j  Dams  on  the  lower 
Columbia  River  by  sMP  personnel 
under  a  separate  tale  authorization  and 
provided  to  USGS.  The  fish  will  then  be 
transported  as  nece  ssary,  anesthetized, 
implanted  with  rad  o  transmitters, 
allowed  to  recover,  transported  to  an 
upstream  release  siie,  released,  and 
tracked  electronically.  ESA-listed 
juvenile  fish  indire(  :t  mortalities 
associated  with  the  research  are  also 
requested.  In  association  with  the  radio 
transmitter  tagging  itudy,  USGS 
proposes  two  tasks  hat  will  result  in 
lethal  takes  of  ESA-listed  juvenile  fish. 
USGS  proposes  to  { L)  statistically 
evaluate  the  survivi  1  rates  of  juvenile 
salmonids  through  ohn  Day,  The 
Dalles,  and  Bonnev  He  Dams;  and  (2) 
evaluate  the  stress  c  f  juvenile  salmonids 
that  pass  through  th  e  new  bypass  outfall 
pipe  at  Bonneville  Dam's  Second 
Powerhouse  Downs  tream  Migration 
Facility  by  measurii  ig  physiological 
indices  (blood  corti  >ol  and  lactate 
concentrations).  For  Task  1,  fish  will  be 
acquired  from  SMP  persoimel  at  the 
dams,  exposed  to  a  lethal  dose  of 
anesthetic,  and  released  in  paired 
groups  with  the  live  radio-tagged  fish  to 
test  the  potential  fo  '  dead  research  fish 
to  be  mistaken  for  li  ve  research  fish.  For 
Task  2,  nm-of-the-r  ver  fish  are 
proposed  to  be  nett(  »d  from  the  sampling 
flume  at  Bonneville  Dam  to  acquire  the 
target  fish;  ESA-listisd  juvenile  fish  are 
proposed  to  be  capt  ired,  handled,  and 
released  or  capture<  and  sacrificed. 

FED-NWFSC  (12  12)  requests  a  5-year 
ESA  section  10(a)(l  (A)  permit  to 
replace  scientific  re  learch  permit  946, 
which  is  due  to  exp  re  on 
December  31,  200( .  The  permit  is 
requested  for  annual  takes  of  juvenile 
SnR  sockeye  salmon,  juvenile  naturally 
produced  and  artifii  rially  propagated 
SnR  spring/summen  chinook  salmon, 
juvenile  SnR  fall  chinook  Scilmon,  and 
juvenile  SnR  steelh(  sad  associated  with 
research  designed  t(  i  evaluate  inriver 
migration  versus  tra  nsportation  from 
Lower  Granite  Dam  on  the  Snake  River 
to  below  Boimeville  Dam  on  the 
Columbia  River.  Wl  ether  the 
transportation  of  de  iressed  anadromous 
fish  species  should  )e  maximized  to 
enhance  recovery  is  one  of  the  most 
controversial  and  ci  itical  questions 
before  the  fisheries  :omm unity  today. 
The  proposed  scien  ific  research  is 
designed  to  provide  definitive 
information  relative  to  this  important 
question.  ESA-liste(  juvenile  fish  are 
proposed  to  be  capt  ired  at  Lower 
Granite  Dam,  handl  jd  (checked  for 
condition),  and  released  or  captured  at 


Lower  Granite  Dam,  tagged  with  passive 
integrated  transponders  (PIT),  and 
returned  to  the  river  below  the  dam. 
PIT-tagged  fish  will  then  be  tracked 
downriver  as  juveniles,  and  later  when 
they  return  to  the  Snake  River  Basin  as 
adults,  using  automated  PIT  tag 
detectors  at  the  hydropower  dams  on 
the  Columbia  and  Snake  Rivers.  ESA- 
listed  juvenile  fish  indirect  mortalities 
associated  with  the  research  are  also 
requested. 

FED-NWFSC  (1243)  requests  a  5-year 
ESA  section  10(a)(1)(A)  permit  for 
annual  takes  of  juvenile  SnR  sockeye 
salmon,  juvenile  naturally  produced 
and  artificially  propagated  SnR  spring/ 
simmier  chinook  salmon,  juvenile  SnR 
fall  chinook  salmon,  and  juvenile  SnR 
steelhead  associated  with  research 
designed  to  evaluate  juvenile  fish 
survival  at  the  Ice  Harbor  Dam  spillway 
on  the  Snake  River.  Survival  estimates 
for  juvenile  chinook  salmon  that  migrate 
through  the  reservoirs,  hydroelectric 
projects,  and  free-flowing  sections  of  the 
SnaJce  and  Columbia  Rivers  are  essential 
for  developing  effective  strategies  to 
recover  depressed  stocks.  Recent 
survival  studies  have  evaluated  passage 
through  various  routes  at  all  dams  on 
the  lower  Snake  River  except  Ice  Harbor 
Dam.  ESA-listed  juvenile  fish  are 
proposed  to  be  collected  at  Lower 
Monumental  Dam  on  the  Snake  River  by 
Smolt  Monitoring  Program  personnel 
(authorized  to  collect  fish  under  a 
separate  authorization)  and  provided  to 
FED-NWFSC.  The  fish  are  then 
proposed  to  be  tagged  with  radio 
transmitters  and/ or  PITs,  transported  to 
Ice  Harbor  Dam,  held  a  minimum  of  24 
hours  for  recovery,  and  released  into  the 
spillway  or  transferred  to  a  small  barge, 
transported,  and  released  into  the 
tailrace.  Tagged  fish  will  then  be  tracked 
dowiuiver  as  juveniles,  and  later  when 
they  return  to  the  Snake  River  Basin  as 
adults,  using  automated  PIT  tag 
detectors  at  the  hydropower  dams  on 
the  Columbia  and  Snake  Rivers.  ESA- 
listed  juvenile  fish  indirect  mortalities 
associated  with  the  research  are  also 
requested. 

FED-NWFSC  (1244)  requests  a  2-year 
ESA  section  10(a)(1)(A)  permit  to 
partially  replace  scientific  research 
permit  1213,  which  is  due  to  expire  on 
December  31,  2000.  The  permit  is 
requested  for  annual  takes  of  juvenile 
SnR  sockeye  salmon,  juvenile  natiirally 
produced  and  artificially  propagated 
SnR  spring/summer  chinook  salmon, 
juvenile  SnR  fall  chinook  salmon, 
juvenile  naturally  produced  and 
artificially  propagated  UCR  spring 
chinook  salmon,  juvenile  LCR  chinook 
salmon,  juvenile  SnR  steelhead,  juvenile 
naturally  produced  and  artificially 


propagated  UCR  steelhead,  juvenile 
MCR  steelhead,  and  juvenile  LCR 
steelhead  associated  with  six  studies 
designed  to  evaluate  the  juvenile  fish 
bypass  facilities  at  selected  Snake  and 
Columbia  River  dams.  There  is  general 
agreement  among  the  scientific 
community  that  problems  associated 
with  juvenile  fish  passage  through 
mainstem  river  hydropower  facilities 
have  been  a  major  factor  in  the  decline 
of  ESA-listed  anadromous  fish  species 
in  the  Columbia  River  Basin.  Based  on 
the  results  from  bypass  studies, 
guidance  devices  and  bypass  system 
components  can  be  redesigned, 
modified,  or  deployed  using  specific 
configurations  to  improve  juvenile  fish 
passage.  ESA-listed  juvenile  fish  are 
proposed  to  be  collected  at  Ice  Harbor 
Dam  (Study  1)  on  the  Snake  River  and 
McNary  Dam  (Studies  2  and  3),  John 
Day  Dam  (Study  4),  and  Bonneville  Dam 
(Studies  5  and  6)  on  the  Colimibia  River. 
Once  collected,  the  fish  will  be  routed 
to  holding  tanks,  handled  (checked  for 
fish  condition  and  fork  length),  and 
released  or  routed  to  holding  tanks, 
tagged/mcU'ked  (with  PITs,  radio 
transmitters,  and/or  fin  clips),  and 
released.  Tagged  fish  will  dien  be 
tracked  downriver  as  juveniles,  and 
later  when  they  return  to  the  Colimibia/ 
Snake  River  Basins  as  adults,  using 
automated  PIT  tag  detectors  at  the 
hydropower  dams  on  the  Coliunbia  and 
Snake  Rivers.  ESA-listed  juvenile  fish 
indirect  mortalities  associated  with  the 
research  are  also  requested.  In 
association  with  the  scientific  research, 
lethal  takes  of  ESA-listed  juvenile  fish 
are  requested  for  Studies  4  and  5.  For 
Study  4,  previously  PIT-tagged  hatchery 
yearling  chinook  salmon  with  different 
migration  histories  are  proposed  to  be 
collected  at  John  Day  Dam,  held  in  an 
artificial  seawater  recirculation  system 
for  extended  periods,  and  ultimately 
sacrificed  for  physiological 
characteristics  and  disease  profiles.  For 
Study  5,  ESA-listed  juvenile  fish  are 
proposed  to  be  collected  in  fyke  nets  at 
Bonneville  Dam  and  sacrificed  as  a 
means  to  estimate  the  number  of 
unguided  fish  during  the  submersible 
traveling  screens  fish  guidance 
efficiency  research  at  the  dam. 

Modification  Requests  Received 

OCFWRU  requests  modifications  to 
ESA  section  10(a)(1)(A)  permit  1136, 
which  currently  authorizes  annual  takes 
of  juvenile  SnR  sockeye  salmon, 
juvenile  naturally  produced  and 
artificially  propagated  SnR  spring/ 
summer  chinook  salmon,  juvenile  SnR 
fall  chinook  salmon,  and  juvenile 
naturally  produced  and  artificially 
propagated  UCR  steelhead  associated 
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with  research  designed  to  compare 
biological  and  physiological  indices  of 
wild  and  hatchery  juvenile  fish  exposed 
to  stress  from  bypass,  collection,  and 
transportation  activities  at  the  dams  on 
the  Snake  and  Columbia  Rivers.  The 
purpose  of  the  research  is  to  determine 
effects  of  manmade  structures  and 
management  activities  on  outmigrating 
salmonids  and  to  provide  information 
that  can  be  used  to  improve  their 
survival.  Lethal  and  non-lethal  takes  of 
ESA-listed  juvenile  fish  are  authorized 
by  permit  1136.  For  the  modifications, 
OCFWRU  requests  annual  takes  of 
juvenile  MCR  steelhead,  juvenile  LCR 
steelhead,  and  juvenile  LCR  chinook 
salmon.  ESA-listed  juvenile  fish  are 
proposed  to  be  captured  using  lift  nets 
or  dipnets  at  McNary  Dam  and/or  John 
Day  Dam  on  the  Columbia  River  or 
acquired  from  SMP  or  NMFS  personnel 
at  Bonneville  Dam  on  the  Columbia 
River,  handled,  and  released  while 
obtaining  target  fish  for  the  research 
(primarily  hatchery-produced  chinook 
salmon  and  steelhead).  OCFWRU  also 
requests  increases  in  takes  of  all  ESA- 
listed  juvenile  fish  species  currently 
authorized  to  be  taken  by  the  permit, 
including  both  lethal  and  non-lethal 
takes.  Finally,  OCFWRU  requests  a  2- 
year  extension  of  the  permit.  The 
modifications  are  requested  to  be  valid 
for  the  duration  of  the  permit,  which  is 
now  proposed  to  expire  on  December 
31. 2002. 

Permits,  Amendments,  and 
Modifications  Issued 

Notice  was  published  on 
March  2,  1998  (63  FR  10198)  that 
USFWS  had  applied  for  a  scientific 
research  permit.  Permit  1119  was  issued 
on  May  15,  1998,  and  authorized  the 
annual  take  of  adult  and  juvenile, 
naturally  produced  and  artificially 
propagated  UCR  steelhead  associated 
with  studies  designed  to  gather  data  on 
emerging  juvenile  salmon  and  steelhead 
and  to  conduct  snorkel  surveys  in 
various  watersheds  as  part  of  inventory 
and  artificial  structure  monitoring 
projects.  NMFS  issued  an  amendment  to 
permit  1119  on  February  22,  2000,  that 
authorizes  USFWS  annual  direct  takes 
of  adult  and  juvenile,  naturally 
produced  and  artificially  propagated 
UCR  spring  chinook  salmon  associated 
with  the  studies.  An  associated  indirect 
mortality  of  juvenile,  naturally 
produced  and  artificially  propagated 
UCR  spring  chinook  salmon  is  also 
authorized.  The  amendment  to  permit 
1119  is  valid  for  the  duration  of  the 
permit,  which  expires  on 
December  31,  2002. 

Notice  was  published  on 
February  2.  1999  (64  FR  5030)  that 


uses  had  applied  for  a  modification  to 
scientific  research  permit  1130. 
Modification  1  to  permit  1130  was 
issued  on  February  22,  2000,  and 
authorizes  USGS  to  tag  a  higher  number 
of  fish  at  John  Day  Dam  and  reduce  the 
number  tagged  at  Bonneville  Dam  due 
to  an  increased  priority  for  evaluating 
fish  passage  efficiency  at  John  Day  Dam. 
USGS  is  also  authorized  aimual  takes  of 
juvenile,  naturally  produced  and 
artificially  propagated  UCR  spring 
chinook  salmon.  Indirect  mortalities  of 
juvenile  natiirally  produced  and 
artificially  propagated  UCR  spring 
chinook  salmon  associated  with  the 
research  are  also  authorized. 
Modification  1  to  permit  1130  is  valid 
for  the  duration  of  the  permit,  which 
expires  on  December  31,  2002. 

Notice  was  published  on 
April  26,  1999  (64  FR  20266)  that  ECD 
had  applied  for  a  modification  to 
scientific  research  permit  1140. 
Modification  1  to  permit  1140  was 
issued  on  February  22,  2000,  and 
authorizes  ECD  annual  take  of  juvenile 
naturally  produced  and  artificially 
propagated  UCR  spring  chinook  salmon. 
Modification  1  to  permit  1140  is  valid 
for  the  duration  of  the  permit,  which 
expires  on  December  31,  2002. 

Notice  was  published  on 
April  26,  1999  (64  FR  20266)  that  Mr. 
Charles  Cortelyou,  of  DNR  had  applied 
for  a  scientific  research  permit  that 
would  authorize  takes  of  juvenile  UCR 
spring  chinook  salmon  and  juvenile 
UCR  steelhead  associated  with  salmonid 
presence/absence  surveys  in  proposed 
timber  sale  areas  in  the  State  of 
Washington.  The  stream  surveys  will 
determine  the  correct  stream 
classification  and  place  the  stream  in 
the  correct  Riparian  Management  Zones 
(RMZ).  The  correct  RMZ  designation 
will  protect  listed  fish  by  requiring 
proper  riparian  buffers  be  left  along 
streams.  Permit  1215  was  issued  on 
February  22,  2000,  and  expires  on 
December  31,  2003. 

Dated:  February  25,  2000. 
Wanda  L.  Cain, 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

|FR  Doc.  00-5069  Filed  3-1-00;  8:45  am] 
BILUNO  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

P.D.011300A] 

Marina  Mammals;  Scientific  Rasaarch 
PannltNo.M2-1530 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit. 

summary:  Notice  is  hereby  given  that  Dr. 
Stephen  D.  Busack,  Director  Research 
and  Collections,  North  Carolina  State 
Museum  of  Natural  Sciences,  102  North 
Salisbury  St.,  Raleigh  NC  27603  has 
been  issued  a  permit  to  import  a  marine 
mammal  specimen  for  scientific 
purposes. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment. 
[see  SUPPLEMENTARY  INFORMATION) 
SUPPLEMENTARY  INFORMATION:  On 
November  10, 1999  notice  was 
published  in  the  Federal  Register  (64 
FR  61278)  that  a  request  for  a  scientific 
research  permit  to  import  one  blue 
whale  skeleton  as  a  scientific  specimen 
had  been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  ofl972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  and  the  Endangered 
Species  Act  of  1973  (ESA,  16  U.S.C. 
1531  et  seq.],  and  the  regulations 
governing  the  taking,  importing  and 
exporting  of  endangered  fish  and 
wildlife  (50  CFR  222.23). 

Issuance  of  this  permit  as  required  by 
the  ESA  is  based  on  a  finding  that  such 
permit:  (1)  Was  applied  for  in  good 
faith:  (2)  Will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  permit:  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA. 

Addresses:  Dociunents  are  available 
in  the  following  offices:  Permits 
Division,  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Room 
13130.  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2289  (508/281-9250); 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432  (813/570- 
5301); 
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Southwest  Regio 
Ocean  Blvd.,  Suite 
CA  90802-4213 

Northwest  Regi 
Point  Way,  NE,  BIN 
Seattle,  WA  9811 
6150);  and 

Alaska  Region,  NMFS 
21668,  Juneau,  AK 
586-7221). 


1,  NMFS,  501  West 
1200,  Long  Beach. 
(31)0/980-^001); 

NMFS,  7600  Sand 
C15700,  Bldg..  1, 
5-10070  (206/526- 


P.O.  Box 
)9802-1668 (907/ 


2000. 


Dated:  February'  25 
Ann  D.  Terbush, 

Chief,  Permits  and  Dokumentation 
Office  of  Protected  Resources, 
Marine  Fisheries  Servi 
|FR  Doc.  00-5066 

BILUNG  CODE  3S10-22-F 


1  File  i 


Division, 
National 

3-1-00;  8:45  am) 


COMMODITY  FUTURES  TRADING 
COMMISSION 


Applications  of  the 
Exchange  for  Desidnation 
Contract  Market  foi 
Options  on  the  FORTUNE 
Index  TM 


Chicago  Mercantile 

as  a 
Futures  and 

e-50 


agency:  Commodit '  Futures  Trading 

Conunission. 

ACTION:  Notice  of  avlai 

and  conditions  of  p;  o 

futures  and  options 


ilability  of  tenns 
posed  commodity 
contracts. 


aid 


t  te  i 


SUMMARY:  The  Chic 
Exchange  (CME  or 
applied  for  designa^ 
market  for  futures 
FORTUNE  e-50  Indbx 
Director  of  the  Division 
Analysis  (Division 
acting  pursuant  to 
delegated  by  Comra  s 
140.96,  has  determi 
of  the  proposals  for 
public  interest,  will 
Commission  in 
interested  persons 
with  the  purpose  ofKhe 
Exchange  Act. 
DATES:  Comments 
or  before  April  3, 

ADDRESSES:  Interest^ 
submit  their  views 
Jean  A.  Webb, 
Futures  Trading 
Lafayette  Centre,  1 
Washington,  DC  20^81 
comments  may  be 
transmission  to 
418-5521  or  bye 
secretary  @cftc.gov. 
made  to  the  Chicag 
Exchange  (CME)  for 
on  the  FORTUNE 


I  igo  Mercantile 
I  xchange)  has 
on  as  a  contract 
options  on  the 
'^'^.  The  Acting 
of  Economic 
af  the  Commission, 
authority 
sion  Regulation 
led  that  publication 
comment  is  in  the 
assist  the 
considering  the  views  of 
i  ind  is  consistent 
Commodity 

n  ust  be  received  on 
2000. 

persons  should 
4nd  comments  to 
Commodity 
Commission,  Three 
21st  Street,  NW, 
.  In  addition, 
by  facsimile 
facsimile  number  (202) 
lee  tronic  mail  to 

Reference  should  be 
Mercantile 
futures  and  options 
Index TM.  - 


Secre  tary 


155 


ssnt 


e-50 


INFORM  ATION 


FOR  FURTHER 

Please  contact  Thorias 
Division  of  Econom 


CONTACT: 

Leahy  of  the 
c  Analysis, 


Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washingotn,  DC 
(202)  418-5278.  Facsimile  number: 
(202)  418-5527.  Electronic  mail: 
tleahy@cftc.gov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1997)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  1 7 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitted 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  February  25, 
2000. 

Richard  A.  Shilts, 

Acting  Director. 

[FR  Doc.  00-4967  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  (NOI)  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Future  Development  and 
Operations  at  Fort  Meade,  MD 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

summary:  The  U.S.  Army  Fort  George  G. 
Meade,  Maryland,  announces  its  intent 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  that  will  address  the 
future  development  and  operations  of 


Fort  Meade's  Real  Property  Master  Plan 
(RPMP)  for  the  Years  2000-2004.  The 
planned  projects  which  will  occur 
during  this  time  include  the  following: 
construction  of  new  facilities  that  will 
consolidate  tenants  from  dilapidated 
World  War  II  structures  and  off  post 
leased  facilities  into  more  cost  efficient 
and  effective  facilities,  demolition  and 
construction  of  barracks  and  mess  halls 
and  providing  on  post  development 
opportunities  for  tenants  on 
installations  that  are  currently  faced 
with  Base  Realignment  and  Closure.  It  is 
the  purpose  of  this  EIS  to  further  assess 
the  impacts,  most  specifically  to  air  and 
traffic,  that  were  identified  in  the 
Environmental  Assessment  entitled 
"Future  Development  and  Operations 
Environmental  Assessment"  dated  April 
1999. 

ADDRESSES:  Questions  or  written 
comments  may  be  forwarded  to  the  U.S. 
Army  Corps  of  Engineers,  Baltimore 
District,  Planning  Division,  Planning 
and  Environmental  Services  Branch 
(Attn:  Ft.  Meade  EIS),  10  South  Howard 
Street,  P.O.  Box  1715.  Baltimore, 
Maryland  21203-1715,  Telephone  (410) 
962-4939. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Gebhardt,  Environmental  Engineer, 
Directorate  of  Public  Works 
Environmental  Management  Office,  at 
(301) 677-9365. 

SUPPLEMENTARY  INFORMATION:  The  Fort 
Meade  RPMP  has  the  potential  to 
significantly  impact  certain  natural, 
economic,  social  and  cultural  resources 
of  the  Fort  Meade  community.  The 
objective  is  to  prepare  a  comprehensive 
EIS  which  will  serve  as  a  planning  tool, 
a  public  information  source  and  a 
reference  for  mitigation  tracking. 

Alternatives  may  consist  of  alternate 
locations  for  specific  projects,  partial 
implementation  of  the  specific  project 
or  modifications  to  the  specific  project. 
The  alternatives  will  be  developed 
during  the  preparation  of  the  Draft  EIS 
(DEIS)  as  a  result  of  public  input  and 
the  environmental  analysis  of  the 
proposals  within  the  plan.  The  objective 
Fort  Meade's  DEIS  is  to  identify  and 
evaluate  any  environmental 
implications  that  may  result  from 
developing  the  Master  Plan.  The  DEIS 
will  describe  the  impacts  of  existing 
environmental,  cultural  and  natural 
resources,  social,  economic  and 
environmental  justice  conditions 
associated  with  the  proposed  projects  at 
Fort  Meade. 

The  Army  will  initiate  a  scoping 
process  to  discuss  significant  issues 
related  to  the  DEIS  through  public 
meetings  and  local  publications.  These 
efforts  are  designed  to  encourage  public 
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input  that  will  inevitably  help 
determine  and  better  define  the 
underlying  issues  of  the  DEIS.  Planned 
public  meetings  will  be  annoimced 
through  local  publications  and  online 
Internet  access  in  advance  of  any 
proposed  action,  announcing  meeting 
time  and  location. 

A  public  meeting  will  be  held  on  Fort 
Meade  to  facilitate  input  to  the  EIS 
process  by  citizens  and  organizations. 
The  date  and  time  of  these  meetings  will 
be  cuinounced  in  the  general  media  and 
will  be  at  times  and  locations 
convenient  to  the  public.  To  be 
considered  in  the  Draft  EIS,  comments 
and  suggestions  should  be  received  not 
later  than  15  days  following  the  public 
scoping  meeting. 

Significant  issues:  Within  Fort 
Meade's  boundaries  lie  numerous 
historic  and  prehistoric  sites  that  were 
identified  through  the  Cultural 
Resources  Management  Plan.  Fort 
Meade  also  maintains  historically 
significant  structures  which  are  eligible 
for  inclusion  on  the  National  Register 
and  may  be  directly  affected  by  the 
actions  proposed  in  the  long  range 
Master  Plan.  Equally  important  is  the 
impact  Fort  Meade  has  on  the 
Chesapeake  Bay  and  the  crucial  role  it 
plays  in  maintaining  and  protecting 
which  is  considered  one  of  the  world's 
most  diverse  ecosystems.  Fort  Meade  is 
also  home  to  eleven  State  Endangered 
Species,  including  the  Glassy  Darter 
which  is  one  of  only  two  locations  in 
the  State  of  Maryland  where  the  fish  is 
known  to  exist. 

Dated:  February  24,  2000. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA(I&-E). 

(FR  Doc.  00-5082  Filed  3-1-00;  8:45  am] 
BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Information  Collection  Request 

AGENCY:  National  Assessment 

Governing  Board;  Department  of 

Education. 

ACTION:  Notice  of  amended  information 

collection  request. 

SUMMARY:  The  National  Assessment 
Governing  Board  (NAGB)  is  amending 
the  Notices  of  Proposed  Information 
Collection  Request  (ICR)  published  on 
January  18,  2000  and  revised  on 
February  18,  2000.  The  present  notice  is 
to  inform  the  public  that  the  Governing 
Board  has  cancelled  one  of  two 
proposed  research  studies.  The  study 


that  was  cancelled  is  on  the  feasibility 
of  establishing  a  calibration  linkage 
between  a  test  form  resembling  an 
individual  test  and  a  survey  of  group 
results — the  National  Assessment  of 
Educational  Progress.  The  study  is 
described  in  the  January  18  and 
February  18,  2000  notices. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs; 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education;  Office  of 
Management  and  Budget;  725  17th 
Street,  N.W.,  Room  10235;  New 
Executive  Office  Building;  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Submit 
written  comments,  on  or  before  March 
17,  2000,  identified  by  "ICR:  VNT 
Research  and  Validation  Support 
Studies  (Option  Year  2)."  The  National 
Assessment  Governing  Board  will 
forward  to  0MB  any  comments  received 
from  the  public  in  response  to  the 
January  18,  2000  notice  inviting 
requests  for  public  comment  on  this 
ICR. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Act  (44  U.S.C.  Chapter  35) 
requires  that  the  Director  of  OMB 
provide  interested  federal  agencies  and 
the  public  an  early  opportunity  to 
comment  on  information  collection 
requests.  The  Office  of  Management  and 
Budget  (OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  amends  a 
proposed  information  collection  request 
(ICR)  of  the  National  Assessment 
Governing  Board  (the  Governing  Board, 
or  NAGB)  published  on  January  18, 
2000  and  revised  on  February  18.  2000. 
The  information  collection  is  to  conduct 
a  research  and  validation  support  study 
related  to  test  development  for  the 
proposed  Voluntary  National  Test 
(VNT)  during  Spring  2000. 

ADDITIONAL  INFORMATION:  Copies  of  this 
ICR  may  be  obtained  from  Ray  Fields, 
Assistant  Director,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  DC 
20002.  Telephone:  (202)  357-0395;  e- 
mail:  Ray_Fields@ED.Gov. 


Dated:  Februan'  28,  2000. 
Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 

|FR  Doc.  00-5072  Filed  3-1-00:  8:45  am] 
BILUNO  CODE  4000-01-4M 

DEPARTMENT  OF  EDUCATION 

National  Educational  Research  Policy 
and  Priorities  Board;  Quarterly  Meeting 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  quarterly  meeting  of  the 
National  Educational  Research  Policy 
and  Priorities  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  docimient  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATES:  March  16,  2000. 
TIME:  9  a.m.  to  5  p.m. 
LOCATION:  Room  100.  80  F  St.,  NW.. 
Washington,  DC  20208-7564. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Leenhouts,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board. 
Washington,  DC  20208-7564.  Tel.:  (202) 
219-2065;  fax  (202)  21^1528;  e-mail: 
Thelma  „Leenhouts@ed. gov,  or 
nerpph@ed.gov.  The  main  telephone 
number  for  the  Board  is  (202)  208-0692. 
SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
(OERI)  to  forge  a  national  consensus 
with  respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 
The  meeting  is  open  to  the  public. 
Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e..  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Thelma  Leenhouts  at  (202)  219- 
2065  by  no  later  than  March  9.  We  will 
attempt  to  meet  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities. 
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The  Board  will 
Assistant  Secretar 
the  chair  and  execjitive 
Board  will  review 
for  the  reauthoriz^ion 
consider  proposal 
the  infrastructure 
research  and  deve 

A  final  agenda 
the  Board  office  oi  i 
posted  on  the  Boafd 
www.  ed.gov/offii 

Records  are  Icep 
proceedings  and  a 
inspection  at  the 
Educational 
Priorities  Board, 
NW,  Washington, 

Dated:  Februarv'  2^.  2000. 
Eve  M.  either, 

Executive  Director. 


tear  reports  from  the 
for  OERl  and  from 
director.  The 
its  recommendations 

of  OERI  and 
for  a  major  study  of 
)f  educational 
opment. 

ill  be  available  from 
March  9,  and  will  be 
s  web  site,  http:// 
c^/OERUNERPPB/. 
of  all  Board 
e  available  for  public 
olffice  of  the  National 

Policy  and 
Shite  100,  80  F  St.. 
DC  20208-7564. 


Resea  -ch 


IFR  Doc.  00-5013  Fi 

BILLING  CODE  4000-01- 


ed  3-1-00:  8:45  am] 


DEPARTMENT  OF 


EDUCATION 


Privacy  Act  of  19M;  System  of 
Records — Federal  Student  Aid 
Application  File  (18-11-01) 

AGENCY:  Departme  [it  of  Education. 
ACTION:  Correction 


summary:  The  Chi 

for  the  Departraen 
publishes  this  con  Bction 
Student  Aid  Applicat 
01).  This  system 
June  4,  1999  (64 
to  the  President's 


was 


¥{ 


review  system  notices 
each  notice  was 
reflected  how  the 
the  agency.  In  the 
this  system  of 
to  read  style,  some 
that  the  Departmei  it 
all  systems  of  records 
This  notice  adds 
uses  to  the  system 
DATES:  The  routin« 
notice  are  effective 


;f  Information  Officer 
of  Education 

to  the  Federal 
ion  File  (18-11- 
republished  on 
30159)  in  response 
<  irection  that  agencies 
to  be  sure  that 
t  and  accurately 
:  ystem  was  used  by 
)rocess  of  converting 
to  a  newer,  easier 
of  the  routine  uses 
decided  to  apply  to 

were  dropped, 
intended  routine 
of  records. 


ci  rrent 


recc  rds 


tlie 


FOR  FURTHER 

Burrow,  Office  of 
Officer,  U.S 
400  Maryland  Av 
Regional  Office 
DC  20202-4580 
0250.  If  you  use  a 
device  for  the  dea 
the  Federal 
(FIRS)  at  1-800-8 
Individuals  will 
obtain  this 
format  (e.g.,  Braill 
audiotape,  or 
request  to  the 
the  preceding 


uses  added  by  this 
on  March  2,  2000. 


INFOP  MATION 


Depai  tment  i 


CONTACT:  Bill 
( Ihief  Information 

of  Education, 
ehue,  SW.,  Room  5624 
Bu  ilding  3,  Washington, 
one:  202-401- 
elecommunications 
(TDD),  you  may  call 
Informjation  Relay  Service 
7-8339. 

disabilities  may 
document  in  an  alternate 
,  large  print, 
combuter  diskette)  on 
con^ct  person  listed  in 


para  graph. 


SUPPLEMENTARY  INFORMATION: 
General 

In  a  memorandum  dated  May  14, 
1998.  President  Clinton  directed 
executive  departments  and  agencies 
(agencies)  to  conduct  a  thorough  review 
for  accuracy  and  completeness  of  all 
agency  systems  of  records.  He  directed 
agencies  to  make  sure  that  the  routine 
uses  continue  to  be  necessary  and 
compatible  with  the  purposes  for  which 
thev  were  collected. 

On  June  4,  1999,  64  FR  30105,  the 
Department  republished  virtually  all  of 
its  systems  of  records,  including  this 
system  of  records,  in  response  to  the 
Presidents  memorandum.  In  that 
notice,  the  Department  committed  to 
using  standard  routine  uses  for  all  its 
revised  systems.  Unfortunately,  the 
standard  routine  use  for  research  was 
omitted  from  the  Federal  Student  Aid 
Application  File  (18-11-01),  due  to 
technical  errors.  This  notice  adds  this 
and  other  standard  routine  uses  to  that 
system  of  records.  ED  needs  the  research 
routine  use  in  this  system  of  records  so 
that  ED  may  conduct  research  on  the 
extent  to  which  applicants  inaccurately 
report  income  needed  to  determine 
eligibility  for  various  forms  of  student 
financial  assistance.  These  routine  uses 
do  not  affect  the  day-to-day  operation  of 
this  system  as  its  program  specific 
routine  uses  were  not  affected  by  the 
technical  errors. 

Correction 

In  the  Notice  of  New,  Amended, 
Altered  and  Deleted  Systems  of  Records 
published  in  the  Federal  Register  on 
June  4.  1999  (64  FR  30105),  make  the 
following  correction  beginning  on  page 
30160,  in  the  first  column,  in  the  notice 
entitled  "Federal  Student  Aid 
Application  File  (18-11-01),"  under  the 
heading  'Routine  Uses  of  Records 
Mciintained  in  the  System,  Including 
Categories  of  Users  and  Purposes  of 
Such  Users,"  add  the  following 
numbered  paragraphs  after 
paragraph  (9): 

(10)  Employment.  Benefit,  and 
Contracting  Disclosure. 

(a)  For  Decisions  by  the 
Department.The  Department  may 
disclose  a  record  to  a  Federal,  State,  or 
local  agency  maintaining  civil,  criminal, 
or  other  relevant  enforcement  or  other 
pertinent  records,  or  to  another  public 
authority  or  professional  organization,  if 
necessary  to  obtain  information  relevant 
to  a  Department  decision  concerning  the 
hiring  or  retention  of  an  employee  or 
other  personnel  action,  the  issuance  of 
a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 


(b)  For  Decisions  by  Other  Public 
Agencies  and  Professional 
Organizations.  The  Department  may 
disclose  a  record  to  a  Federal,  State, 
local,  or  foreign  agency  or  other  public 
authority  or  professional  organization, 
in  connection  with  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit,  to  the 
extent  that  the  record  is  relevant  and 
necessary'  to  the  receiving  entity's 
decision  on  the  matter. 

(11)  Employee  Grievance,  Complaint 
or  Conduct  Disclosure.  The  Department 
may  disclose  a  record  in  this  system  of 
records  to  another  agency  of  the  Federal 
Government  if  the  record  is  relevant  to 
one  of  the  following  proceedings 
regarding  a  present  or  former  employee 
of  the  Department:  Complaint, 
grievance,  discipline  or  competence 
determination  proceedings.  The 
disclosure  may  only  be  made  during  the 
course  of  the  proceeding. 

(12)  Labor  Organization  Disclosure.  A 
component  of  the  Department  may 
disclose  records  to  a  labor  organization 
if  a  contract  between  the  component 
and  a  labor  organization  recognized 
under  Title  V  of  the  United  States  Code, 
Chapter  71,  provides  that  the 
Department  will  disclose  personal 
records  relevant  to  the  organization's 
mission.  The  disclosures  will  be  made 
only  as  authorized  by  law. 

(13)  Disclosure  to  the  Department  of 
Justice  (DOIJ.  The  Department  may 
disclose  records  to  the  DOJ  to  the  extent 
necessary  for  obtaining  DOJ  advice  on 
any  matter  relevant  to  an  audit, 
inspection,  or  other  inquiry  related  to 
the  programs  covered  by  this  system, 

(14)  Research  Disclosure.  The 
Department  may  disclose  records  to  a 
researcher  if  an  appropriate  official  of 
the  Department  determines  that  the 
individual  or  organization  to  which  the 
disclosure  would  be  made  is  qualified  to 
carry  out  specific  research  related  to 
functions  or  purposes  of  this  system  of 
records.  The  official  may  disclose 
records  from  this  system  of  records  to 
that  researcher  solely  for  the  purpose  of 
carrying  out  that  research  related  to  the 
functions  or  purposes  of  this  system  of 
records.  The  researcher  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  disclosed 
records. 

(15)  Disclosure  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Credit  Reform  Act  (CRA)  Support.  The 
Department  may  disclose  records  to 
OMB  as  necessary  to  fulfill  CRA 
requirements. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 
Note:  The  official  version  of  this  document 
is  the  document  pubHshed  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  February  25,  2000. 
Craig  B.  Luigart, 

Chief  Information  Officer. 

[FR  Doc.  00-5120  Filed  2-29-00;  9:56  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  471 8-011 

Cocheco  Falls  Associates;  Notice  of 
Meeting 

February  25.  2000. 

Staff  from  the  Federal  Energy 
Regulatory  Commission  (Commission) 
will  hold  a  meeting  on  March  9,  2000, 
to  entertain  resolution  of  issues 
discussed  in  the  Commission  staffs  Draft 
Environmental  Assessment  (DEA)  for 
the  Cocheco  Falls  Project  (FERC  No. 
4718),  issued  on  December  16.  1999. 
The  project  is  located  on  the  Cocheco 
River  in  Dover.  New  Hampshire. 

The  meeting  will  be  held  at  1:00  p.m. 
at  the  New  Hampshire  Fish  and  Game 
Department.  Region  3.  225  Main  Street. 
Durham.  NH  03824.  Any  questions 
concerning  the  meeting  should  be 
directed  to  Robert  Grieve  at  (202)  219- 
2655  or  by  electronic  mail  at 
robert.grieve@ferc.fed.us. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-4992  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-036] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Refund  Report 

February  28.  2000. 

Take  notice  that  on  February  22.  2000, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  a  refund 
report  in  the  above  referenced  docket, 
pursuant  to  Section  154.501(e)  of  the 
Commission's  regulations. 

Colimibia  states  that  it  made  a  filing 
on  December  15. 1999,  pursuant  to  a 
settlement  approved  by  the  Commission 
in  Docket  No.  RP95-408-O13  (79  FERC 
61,044).  to  share  gains  from  the  sale  of 
certain  gathering  and  products 
extraction  facilities.  The  Commission 
approved  the  filing  by  letter  order  dated 
February  11,  2000  in  Docket  No.  RP95- 
408-032,  authorizing  Colimibia  to  make 
the  refund  and  directing  Columbia  to 
calculate  additional  interest  to  the  date 
of  the  refund.  Columbia  states  that  the 
instant  filing  shows  that  Columbia  made 
the  refund,  including  interest  through 
the  date  of  the  refund,  which  was 
January  20,  2000. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  3.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  vdth  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5023  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RPg9-363-002 

Equltrans,  L.P.;  Notice  of  Request  for 
Limited  Waiver 

February  25.  2000. 

Take  notice  that  on  February  3.  2000, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  a  request  for  a  one-year  waiver, 
until  March  1.  2001,  to  comply  with  the 
following  GISB  Standards  (Version  1.3): 
Nomination  Standards  1.4.1  through 
1.4.7.  Flowing  Gas  Standards  2.4.1 
through  2.4.6,  Invoicing  Standards  3.4.1 
through  3.4.4,  EDM  Standards  4.3.1 
through  4.3.3.  and  to  the  extent 
applicable  to  EDI  transactions,  4.3.9 
through  4.3.15,  Capacity  Release 
Standards  5,4,1  through  5.4.17. 

Equitrans  states  upon  granting  of  the 
request,  it  will  submit  revised  General 
Terms  and  Conditions  to  remove  any 
reference  to  information  being 
submitted  or  obtained  via  EDI 
transmission. 

Equitrans  states  that  in  June  1999  it 
contracted  with  Altra  Energy 
Technologies.  Inc.  (Altra)  to  install  and 
help  implement  a  new  gas 
transportation  management  system. 
Unforseen  problems  in  the 
implementation  of  the  new  system  and 
problems  with  the  maintenance  of  the 
current  system  necessitates  this  filing. 
The  new  Altra  system  is  expected  to  be 
operational  by  December  31,  2000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  3.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
vkTw^w. fere. fed. us/online/rims/htm  (call 
202-208-222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-4994  Filed  3-1-00;  8:45  am] 
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ENERGY 


(in 


Federal  Energy  Re  julatory 
Commission  j 

[Docket  No.  EGOO-IOD-OOO,  etal.] 

Centrai  Generadorii  Electrica  San 
Jose,  Limitada,  etkl.;  Electric  Rate  and 
Corporate  Regulation  Filings 

February  23,  2000. 

Take  notice  that  iie  following  filings 
have  been  made  wi  h  the  Commission 

1.  Central  Generadpra  Electrica  San 
Jose,  Limitada 

(Docket  No.  EGOO-IO^-OOO] 

Take  notice  that 
Central  Generadora 
Limitada  (Central) 
office  c/o  TECO  Poiver 
Corporation,  702  N  )rth 
Tampa,  Florida  336J02 
Commission  an 
determination  of 
generator  status  pu^uant 
the  Commission's 

Central  states  tha : 
Responsibilidad  Lifiitada 
under  the  laws  of 
will  be  engaged  dir 
in  the  business  of 
an  approximately  1 
generating  facility 
Masagua,  Department 
Guatemala.  Electric 
the  facility  will  be 
at  retail  exclusivelv 


wi 


apfl 


e5*emr 


consumers. 

Comment  date:  \  arch 
accordance  with  Sti  indard 
at  the  end  of  this  n(  tice 
Commission  will  li  nit 
of  comments  to  tho  ;e 
adequacy  or  accurapy 


Compliance  Report 


February  18,  2000 
Electrica  San  Jose, 
ith  its  principal 
Services 
Franklin  Street, 
filed  with  the 
ication  for 
pt  wholesale 
to  Part  365  of 
gulations. 
it  is  a  Sociedad  de 
organized 
Guatemala.  Central 
■I  (ctly  and  exclusively 
o  ivning  and  operating 
20  MW  electric 
Ipcated  in  the  cirea  of 
of  Escuintla, 
energy  produced  by 
!  old  at  wholesale  or 
to  foreign 


15,2000,  in 

Paragraph  E 
The 
its  consideration 
that  concern  the 
of  the  application. 


2.  ISO  New  Englan  1  Inc. 

(Docket  No.  ER98-35:  4-004[ 

Take  notice  that  (in  February  17,  2000, 
ISO  New  England  1  ic.  (the  ISO)  filed  a 


detailing  refimds 


made  pursuant  to  ti  le  settlement  of  the 
ISO's  'Tariff  for  Trai  ismission  Dispatch 
and  Power  Admini:  tration  Services,  a 
request  for  privilegi  fd  treatment  of  the 
information  contaii  ed  in  the 
Compliance  Report  and  request  for 
partial  waiver  of  th  ;  Commission  order 
regarding  the  Comp  liance  Report. 

Copies  of  said  fil  ng  have  been  served 
upon  all  parties  to  1  his  proceeding,  all 
Participants  in  the  Jew  England  Power 
Pool  (NEPOOL)  an(  all  non-Participant 
entities  that  are  cus  tomers  under  the 
NEPOOL  Open  Ace  ess  Transmission 
Tariff,  as  well  as,  o  » the  governors  and 
utility  regulatory  aj  encies  of  the  six 
New  England  State  i. 


Comment  date:  March  9,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Alliance  Companies: 

[Docket  Nos.  ER99-3144-002  and  EC99-80- 
002  (not  consolidated)] 

American  Electric  Power  Service 
Corporation  on  behalf  of  Appalachian 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company,  and  Wheeling 
Power  Company;  Consumers  Energy 
Company;  The  Detroit  Edison  Company; 

FirstEnergy  Corp.  on  behalf  of  The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and  The 
Toledo  Edison  Company;  Virginia 
Electric  and  Power  Company 

Take  notice  that  on  February  18,  2000, 
the  Alliance  Companies  (American 
Electric  Power  Service  Corporation, 
Consumers  Energy  Company,  The 
Detroit  Edison  Company,  FirstEnergy 
Corp.  and  Virginia  Electric  and  Power 
Company)  on  behalf  of  themselves  and 
their  public  utility  operating  company 
subsidiaries  submitted  a  transmittal 
letter  and  attached  documents  in 
compliance  with  the  December  20,  1999 
Order  On  Proposed  Disposition  and 
Related  Rate  Filings  (Order)  in  the 
above-referenced  proceedings.  The 
filing  provides  explanation  for  certain 
aspects  of  the  Applicants'  proposal  as 
required  by  the  Order,  modifications  to 
the  proposed  ISO  Bylaws,  modifications 
to  the  Transco  Term  Sheet  and 
modifications  to  the  Operating  Protocol. 

The  Alliance  Companies  state  that 
copies  of  this  filing  have  been  served  on 
each  person  designated  on  the  official 
service  list. 

Comment  date:  March  10.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consumers  Energy  Company 

(Docket  No.  EROO-16,51-000] 

Take  notice  that  on  February  18,  2000, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  Northern  Indiana  Public  Service 
Company. 

The  agreement  was  pursuant  to  the 
Joint  Open  Access  Transmission  Service 
Tariff  filed  on  December  31,  1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison)  and  has  an 
effective  date  of  February  2,  2000. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  Northern  Indiana  Public  Service 
Company. 


Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Power  and  Light  Company, 
Public  Service  Company  of  Okls^oma, 
Southwestern  Electric  Power  Company, 
and  West  Texas  Utilities  Company 

(Docket  No.  EROO-1 652-000) 

Take  notice  that  on  February  18,  2000. 
Central  Power  and  Light  Company 
(CPL),  Public  Service  Company  of 
Oklahoma  (PSO),  Southwestern  Electric 
Power  Company  (SWEPCO),  and  West 
Texas  Utilities  Company  (WTU) 
(collectively,  the  CSW  Operating 
Companies)  tendered  for  filing 
transmission  and  ancillary  services 
agreements  under  the  CSW  Operating 
Companies'  Open  Access  Transmission 
Tariff  with  FPL  Energy  Power 
Marketing,  Inc.  (FPL  Energy). 

The  CSW  Operating  Companies  seek 
an  effective  date  of  January  21,  2000  for 
the  agreements. 

Copies  of  the  filing  were  served  on 
FPL  Energy  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  10,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  lUinova  Power  Marketing,  Inc. 

(Docket  No.  EROO-1653-000] 

Take  notice  that  on  February  18,  2000, 
lUinova  Power  Marketing,  Inc.  (IPMI). 
tendered  for  filing  Electric  Power 
Transaction  Service  Agreements  under 
which  certain  customers  will  take 
service  pursuant  to  IPMI's  power  sales 
tariff.  Rate  Schedule  FERC  No.  1. 

Copies  of  this  filing  have  been  served 
upon  each  purchaser. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Coral  Power,  L.L.C. 

(Docket  No.  EROO-1654-0001 

On  February  18,  2000,  Coral  Power, 
L.L.C.  (Coral),  a  limited  liability 
company  formed  under  the  laws  of 
Delaware,  tendered  for  filing  a  petition 
for  acceptance  of  revisions  to  its  market- 
based  rate  schedule  to  provide  for  the 
sale  of  ancillary  services  and  firm 
transmission  rights. 

Coral  also  requested  waiver  of  the  60- 
day  notice  requirement. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 

[Docket  No.  EROO-1655-000] 

Take  notice  that  on  February  18.  2000, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  as  agent  for  Alabama 
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Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  the  Operating 
Companies),  tendered  for  filing  the 
amended  and  restated  Southern 
Company  System  Intercompany 
Interchange  Contract  (IIC)  dated 
February  17,  2000.  The  amended  and 
restated  IIC  incorporates  previously 
approved  amendments,  simplifies  and 
streamlines  the  contract,  recognizes  an 
internal  organizational  change,  and 
adopts  several  revisions  that  are 
intended  to  promote  equitable  treatment 
among  the  participants.  In  addition, 
SCSI  submitted  revisions  to  the 
Operating  Companies'  Market  Based 
Rate  Power  Sales  Tariff  to  reflect  this 
same  organizational  change  and  to 
update  references  to  the  interest 
calculation  and  to  the  Open  Access 
Transmission  Tariff. 

SCSI  requests  an  effective  date  of 
April  18,  2000  for  this  submittal. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Deseret  Generation  &  Transmission 
Co-operative 

[Docket  No.  EROO-1 660-000] 

Take  notice  that  Deseret  Generation  & 
Transmission  Co-operative  on  February 
18,  2000,  tendered  for  filing  a  Wholesale 
Power  Agreement  For  Large  Industrial 
Loads  [Implementing  Deseret  Rate 
Schedule  ML-"PCl"]  between  Deseret 
Generation  &  Transmission  Co-operative 
and  Moon  Lake  Electric  Association, 
Inc.  The  Agreement  supercedes 
Supplement  No.  8  to  Service  Agreement 
No.  5  under  FERC  Electric  Tariff, 
Original  Volimie  No.  1,  and 
Supplements  No.  1  and  2  thereto.  The 
proposed  change  would  result  in  a  rate 
decrease  in  accordance  with  the 
provisions  of  the  current  rate  schedules 
contained  in  Supplement  No.  8  to 
Service  Agreement  No.  5  under  FERC 
Electric  Tariff,  Original  Volimie  1,  and 
Supplements  No.  1  and  2  thereto. 

The  proposed  change  is  being  made 
by  agreement  of  the  parties  and 
pursuant  to  the  provisions  of  Service 
Agreement  No.  5  imder  FERC  Electric 
Tariff,  Original  Volume  No.  1  which  is 
already  on  file  with  the  Commission. 

Copies  of  this  filing  have  been  served 
upon  Deseret's  member  cooperatives. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-4990  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-2&-006,  otaLl 

Northern  States  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  24,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

[Docket  Nos.  OA97-25-006.  OA97-606-006, 
ER98-189O-007,  ER98-2060-007  and  EL98- 
40-006] 

Take  notice  that  on  February  22,  2000, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (NSP)  submitted 
the  refund  report  required  by  the 
Commission's  December  20,  1999  letter 
order  approving  the  Offer  of  Settlement 
filed  on  March  23,  1999,  in  the  above- 
captioned  dockets.  (89  FERC  H  61.200 
(1999). 

NSP  states  that  a  copy  of  the  Refund 
Report  has  been  served  on  all  parties  on 
the  official  Commission  service  list  for 
these  proceedings,  on  all  affected 
transmission  service  customers  and  on 
affected  state  commissions. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Western  Area  Power  Administration 

[Docket  No.  EFOO-5071-OOOl 

Take  notice  that  on  February  18,  2000. 
the  Deputy  Secretary  of  the  Department 
of  Energy,' by  Rate  Order  No.  WAPA-87, 
did  confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  April  1,  2000, 
the  Western  Area  Power 
Administration's  firm  power  rate 
formula  extension  for  the  Provo  River 
Project. 

The  extension  of  the  rate  formula  will 
be  in  effect  on  an  interim  basis  pending 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  approval  of 
it  or  a  substitute  rate  formula  on  a  final 
basis.  If  approved,  the  final  rate  formula 
will  be  effective  until  March  31,  2005. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  Century  Services,  Inc. 

[Docket  No.  EROO-938-000] 

Take  notice  that  on  February  22,  2000, 
New  Century  Services,  Inc.  (NCS),  on 
behalf  of  Public  Service  Company  of 
Colorado  (PSCo),  tendered  for  filing  the 
following  amended  and  restated 
agreements  under  Public  Service's  Rate 
Schedule  for  Market-Based  Power  Sales 
(Public  Service  FERC  Electric  Tariff. 
Original  Volume  No.  6),  namely,  four 
separate  transaction  agreements  for 
specific  Sides  by  PSCo  to  Municipal 
Energy  Agency  of  Nebraska  (MEAN)  of 
capacity  and  associated  energy  for 
durations  of  longer  than  one  year. 

Comment  date:  March  14.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PSI  Energy,  Inc. 

[Docket  No.  EROO-1 366-000) 

Take  notice  that  on  February  18,  2000, 
PSI  Energy.  Inc.  (PSI),  tendered  for  fifing 
the  Transmission  and  Local  Facilities 
(T&LF)  Agreement  Calendar  Year  1998 
Reconciliation  between  PSI  and  Wabash 
Valley  Power  Association,  Inc.  (WVPA), 
and  between  PSI  and  Indiana  Municipal 
Power  Agency  (IMPA).  The  T&LF 
Agreement  has  been  designated  as  PSI's 
Rate  Schedule  FERC  No.  253. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association,  Inc., 
the  Indiana  Municipal  Power  Agency 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pennsylvania  Electric  Company 

[Docket  No.  EROO-1 650-000] 

Take  notice  that  on  February  22,  2000. 
Pennsylvania  Electric  Company 
(Penelec),  tendered  for  filing  an 
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amendment  to  the  Ii  iterconnection 
Agreement,  dated  a<  of  July  22, 1999,  by 
and  between  Cleveli  ind  Electric 
lUimiinatixig  Compa  ny  (CEI)  and 
Penelec.  The  amenc  ment  consists  of  a 
Reactive  Power  Con  ipensation 
Agreement. 

Copies  of  the  filin  i  were  served  upon 
CEI  and  regulators  i  i  the 
Commonwealth  of  F  ennsylvania. 

Comment  date:  Kferch  14.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  Century  Services,  Inc. 

(Docket  No.  EROO- 16 56-000] 

Take  notice  that  da  February  18,  2000, 
New  Centiiry  Servioss,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Sarvice  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (cbllectively 
Companies),  tendenid  for  filing  a 
Service  Agreement  i  mder  their  Joint 
Open  Access  Transi  lission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  British  Columbia  Power 
Exchange  Corporatinn  (Powerex). 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Montana  Power  Company 

[Docket  No.  EROO-165  '-000] 

Take  notice  that  o  a  February  22,  2000, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regi  Jatory  Commission 
pursuant  to  18  CFR  15.13  the  executed 
Finn  and  Non-Firm  Point-to-Point 
Service  Agreements  with.  Sierra  Pacific 
Energy  Company  anp  Amoco  Energy 
Trading  Corporatioii,  under  Montana's 
FERC  Electric  Tariff  Fourth  Revised 
Volxmie  No.  5  {Oper  Access 
Transmission  Tariff . 

A  copy  of  the  filir  g  was  served  upon 
Sierra  Pacific  Energ]  Company  Amoco 
Energy  Trading  Cor]  toration. 

Comment  date;  Mirch  14,  2000,  m 
accordance  with  Sta  adard  Paragraph  E 
at  the  end  of  this  noiice 

8.  New  England  PoWer  Company 

[Docket  No.  EROO-ieS^-OOG] 

Take  notice  that 
New  England  Powei 
tendered  for  filing  a 
Generation  Delivery 
with  D.  Hobbs 

Comment  date:  Much 
accordance  with  Sta  ndard 
at  the  end  of  this  no  ;ice 


9.  New  England  Foiirer  Pool 

[Docket  No.  EROO-1 650-000] 


OQ 


Take  notice  that 
the  New  England  Pdwer 


on  February  22,  2000, 
Company  (NEP), 
Firm  Local 
Service  Agreement 
Contiacting,  Inc. 

■    14. 2000,  in 
Paragraph  E 


February  22,  2000, 
Pool  (NEPOOL) 


Participants  Committee  submitted  the 
Fifty-First  Agreement  Amending  the 
Restated  New  England  Power  Pool 
Agreement  (the  Fifty-First  Agreement). 

The  Fifty-First  Agreement  seeks  to 
extend  the  current  congestion  cost 
allocation  methodology  until  the  earlier 
of  June  1,  2000,  or  the  beginning  of  the 
first  calendar  month  sixty  (60)  days  after 
the  filing  of  an  amendment  to  the 
Restate*'  NEPOOL  Agreement  and/or 
NEPOOL  Tariff. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
NEPOOL  Participants. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwestern  Electric  Power 
Company 

[Docket  No.  EROO-1663-OOOj 

Take  notice  that  on  February  18,  2000 
Southwestern  Electric  Power  Company 
(SWEPCO),  tendered  for  filing  actuarial 
reports  in  support  of  the  amounts  to  be 
collected  in  SWEPCO's  1999  actual  and 
2000  projected  formula  rates  for  post- 
employment  benefits  other  than 
pensions  as  directed  by  the  Statement  of 
Financial  Accounting  Standard  No.  106 
(SFAS  106),  issued  by  the  Financial 
Accounting  Standards  Board,  cind  the 
collection  in  such  formula  rates  of  other 
post-employment  benefits  as  directed  by 
SFAS  112. 

SWEPCO  has  served  copies  of  the 
transmittal  letter  on  all  of  its  formula 
rate  customers,  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission  and  the 
Public  Utility  Commission  of  Texas. 
SWEPCO  will  provide  copies  of  the 
actuarial  reports  to  any  customer  or 
state  commission  upon  request. 

Comment  date:  March  10.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROO-1 672-000] 

Take  notice  that  on  February  18,  2000, 
Southwest  Power  Pool,  hic.  (SPP), 
tendered  for  filing  a  correction  to  a 
service  agreement  previously  filed  with 
the  Conmiission  in  Docket  No.  EROO- 
834.  SPP  seeks  an  effective  date  of 
January  1 ,  2000,  for  the  corrected 
agreements. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or  - 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Conmiission  and  are  available  for  pubUc 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-5022  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2609-01 3-NY] 

Curtis/Palmer  Hydroelectric  Company 
LP,  International  Paper  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

February  25,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Curtis/Palmer  Falls 
Hydroelectric  Project,  located  in  Warren 
and  Saratoga  Counties,  New  York,  and 
has  prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project.  In  the 
FEA.  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  at  the  Commission's  Public 
Reference  Room,  located  at  888  First 
Street,  NE,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  The  FEA  may  be 
viewed  on  the  web  at  http:// 
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www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  Oft-4991  Filed  3-1-00;  8:45  am) 

BHXING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Enerfy  Reguialory 
Conwnissien 

Notice  of  AppNcaMon  and  AppHcant 
Prepared  Environmental  Assessment 
Accepted  for  FMing;  Requesting 
Interventions  and  Protests; 
EstabNsMng  Procedural  Schedule  and 
Final  Amendment  Deadline; 
Requesting  Comments,  Final  Terms 
and  CondRions,  ReconMnendatlons 
and  Prescriptions;  Requesting  Reply 
Comments 

February  25,  2000. 

Take  notice  that  the  following  license 
application  has  been  filed  with  the 
Commission.  An  Applicant-Prepared 
Environmental  Assessment  (APEA)  for 
the  Upper  and  Middle  Dams  Storage 
Project,  which  includes  the  project 
below,  has  been  filed  with  the 
Commission.  Both  documents  are 
available  for  public  inspection. 

a.  Type  of  Application:  Original  Major 
License. 

b.  Project  No.:  11834-000  ^ 

c.  Dated /i7ed;  December  23,  1999. 

d.  Applicant:  FPL  Energy  Maine 
Hydro  LLC. 

e.  Name  of  Project:  Upper  and  Middle 
Dams  Storage  Project. 

f.  Location:  The  project  is  located  on 
the  Rapid  River  at  the  headwaters  of  the 
Androscoggin  River  in  Oxford  and 
Franklin  Coimties,  Maine.  The  project 
would  not  utiUze  any  Federal  lands  or 
facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Frank  Dimlap, 
Senior  Environmental  Coordinator,  FPL 
Energy  Maine  Hydro  LLC,  100  Middle 
Street,  Portland,  ME  04101  (207)  771- 
3534. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mark 
Pawlowski,  E-mail  address 
mark.pawlowski@ferc.fed.us,  or 
telephone  (202)  219-2795. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 


1  On  August  1, 1994,  the  Upper  and  Middle  Dams 
Storage  Project  (UL94-1)  was  the  subject  of  a 
jurisdictional  order  issued  by  the  Commission, 
which  required  the  project  owner  to  prepare  and 
submit  an  Application  for  Initial  License  to  the 
Commission.  The  Commission  has  designated  the 
Upper  and  Middle  Dams  Storage  Project  as  P- 
11834-000. 


terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St. 
NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  I*ractice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervener  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
On  September  25,  1995,  the  Director, 
Office  of  Hydropower  Licensing, 
approved  FPL  Energy  Maine  Hydro 
LLC's  (FPLE  Maine)  use  of  the 
Alternative  Licensing  Process.  Scoping, 
pursuant  to  the  National  Environmental 
Pohcy  Act  of  1969,  as  amended,  for  the 
project  was  conducted  through  scoping 
documents  issued  in  November  1995 
and  February  1999,  and  in  public 
scoping  meetings  on  December  13,  1995. 
On  August  28, 1998,  the  Upper 
Androscoggin  River  Storage  Settlement 
Agreement  was  signed  by  the  parties. 
The  draft  license  application  and  APEA 
were  distributed  by  the  applicant  for 
comment  on  September  1, 1999. 

The  Commission  staff  has  reviewed 
the  license  application  and  APEA  and 
has  determined  that  the  application  is 
acceptable  for  processing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment.  Comments, 
as  indicated  above,  are  being  requested 
from  interested  parties.  The  applicant 
will  have  45  days  following  the  end  of 
this  period  to  respond  to  those 
comments,  or  may  elect  to  seek  a  waiver 
of  this  deadline. 

1 .  Description  of  Project:  The 
proposed  project  consists  of  two  dams 
(Upper  Dam  and  Middle  Dam):  (1)  the 
Upper  Dam  consists  of:  (a)  200-foot-long 
and  25-foot-high  concrete  crib;  (b)  a 
15,740-acre  impoundment 
(Mooselookmegimtic  Lake)  at  full  pond 
elevation  1,468  feet  U.S.  Geological 
Sun'ey  (USGS)  Datum;  (c)  a  gatehouse 
containing  17  gates,  ranging  from  10  feet 
high  and  6  feet  wide,  and  10.5  feet  high 
and  1 5  feet  wide;  (d)  two  earthen  dikes 
that  extend  300  feet  to  the  north  and 
1,000  feet  at  the  south  of  the  gatehouse; 
and  (e)  appiulenant  facilities.  (2)  the 
Middle  Dam  consists  of:  (a)  244-foot- 


long  and  22-foot-high  concret  crib;  (b)  a 
7,470-acre  impoundment  (Richardson 
Lake)  at  full  pond  elevation  1,450  feet 
USGS  Datum;  (c)  a  560-foot-long  earth 
embankment  situation  to  the  north  and 
a  200-foot-long  embankment  situated  to 
the  south  of  the  gatehouse  structure;  (d) 
a  gatehouse  structure  containing  20 
gates,  ranging  from  10  feet  high  and  7 
feet  wide,  and  12  feet  high  and  15  feet 
wide;  and  (e)  appurtenant  facilities. 
Two-thousand  feet  to  the  southeast  of 
Middle  Dam  is  Black  Cat  Dike,  which  is 
a  180-foot-long  earthen  embankment. 

The  Upper  and  Middle  Dams  Storage 
Project  is  a  water  storage  facility  with  no 
generating  facilities. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only 
those  who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  deadline  date  for  the 
particular  application  and  APEA. 

o.  Filing  and  Service  of  Responsive 
Dociunents — The  Commission  is 
requesting  comments, 
recommendations,  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pursuant  to 
18  CFR  4.34(b)  of  the  regulations,  that 
all  comments,  recommendations,  terms 
and  conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  vdthin  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Conunission  within  105 
days  fit)m  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  All  filings  must:  (1)  bear  in  all 
capital  letters  the  Utle  "PROTEST," 
"MO'nON  TO  INTERVENE." 
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David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-4993  Filec 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regjulatory 
Commission 


[Docket  No.  RM98-1-4  00] 


Regulations 
Communications; 


Goverr  ing  Off-the-Record 
P  ubiic  Notice 


February  25.  2000. 

This  constitutes  notice 
with  18  CFR  385.22 
of  exempt  and  prohi 
communications 

Order  No.  607  (64 
September  22,  1999 
Conunission  decisional 
make  or  receive  an 
prohibited  off-the-re  cord 
communication  relevant 
a  contested  on-the- 
deliver  a  copy  of  the 
written,  or  a  summa  -y 
of  any  oral  conmiunication 
Secretary. 


in  accordance 
1(h),  of  the  receipt 
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FR  51222, 
requires 

employees,  who 
^empt  or  a 

to  the  merits  of 
r  (cord  proceeding,  to 
communication,  if 
of  the  substance 
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Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  commimication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportvmity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2001(e)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  CP98-150-000  and  CP98-151-000, 

2-9-00,  Jennifer  Kerrigan,  FERC 

2.  CP98-150-000  and  CP98-151-000, 

2-10-00,  Jennifer  Kerrigan,  FERC 

3.  CP98-150-000  and  CP998-151-000, 

2-3-00,  Gordon  P.  Buckley 

4.  CPOO-6-000,  2-15-00,  Marian  Ryan 

5.  CPOO-6-000.  2-15-00,  James  Martin, 

FERC 

6.  CP98-1 50-000  and  CP98-151-000, 

2-15-00,  Jennifer  Kerrigan,  FERC 

7.  CPOO-14-000,  2-15-00,  Kim  Jessen 

8.  Project  No.  459-105,  2-18-00, 

Congressman  Ike  Skelton 

9.  CP98-1 50-000  and  CP98-151-000, 

2-16-00,  Matthew  J.  Brower 

10.  CP99-94-000.  2-7-00,  George 

Craciun 

Prohibited 

1.  EROO-996-000  and  EROO-971-000, 

2-3-00,  ISO  New  England  Inc. 

2.  EL99-57-000,  2-7-00,  Jacquelyn  M. 

Frick 

3.  CP99-94-000,  2-16-00,  David 

Parham 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5024  Filed  3-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Provo  River  Project — Rate  Order  No. 
WAPA-87 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
action:  Notice  of  Rate  Order. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
87  placing  a  rate  formula  extension  into 
effect  on  an  interim  basis  beginning  on 
April  1,  2000,  for  power  marketed  by 
the  Western  Area  Power  Administration 
(Western)  from  the  Provo  River  Project 
(PRP).  The  rate  formula  will  remain  in 
effect  on  an  interim  basis  until  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirms,  approves,  and  places  it 
into  effect  on  a  final  basis  or  until  it  is 
replaced  by  another  rate  formula. 
DATES:  The  provisional  rate  formula 
extension  will  be  placed  into  effect  on 
an  interim  basis  on  April  1,  2000,  and 
will  be  in  effect  until  the  FERC  approves 
the  rate  formula  extension  or  a 
substitute  rate  formula  and  places  the 
formula  in  effect  on  a  final  basis  for  a 
5-year  period  ending  March  31,  2005,  or 
until  superseded. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Loftin,  Rates  Manager,  Colorado 
River  Storage  Project  Management 
Center,  Western  Area  Power 
Administration,  150  East  Social  Hall 
Avenue,  Suite  300,  Salt  Lake  City,  UT 
84111-1534,  telephone (801)  524-6380, 
email  loftinc@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary  of 
Energy;  and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC. 

Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  reinstates 
the  authority  delegated  to  the  Deputy 
Secretary  in  Amendment  No.  3  to 
Delegation  Order  No.  0204-108,  which 
authority  was  rescinded  in  the 
Secretary's  Order  of  April  15,  1999. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
are  located  at  10  CFR  part  903,  effective 
on  September  18,  1985  (50  FR  37835). 
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DOE  procedures  have  been  followed  by 
Western  in  developing  this  provisional 
firm  power  rate  formula. 

The  Provo  River  Project  was 
authorized  in  1935.  Construction  on  the 
PRP,  which  includes  Deer  Creek  Dam 
and  Powerplant  on  the  Provo  River  in 
Utah,  began  in  1938,  but  was  not 
completed  until  1951.  The  powerplant, 
authorized  on  August  20,  1951,  was 
completed  and  generation  began  in 
1958.  Its  maximum  operating  capacity  is 
5,300  kilowatts  (kW). 

Provo  River  Project  power  is  now 
marketed  independently  from  the  Salt 
Lake  City  Area/Integrated  Projects 
pursuant  to  a  marketing  plan  that  was 
approved  and  published  in  the  Federal 
Register  on  November  21, 1994.  This 
marketing  plan  allows  Western  to 
market  the  output  of  the  PRP  to  Utah 
Municipal  Power  Agency  and  Utah 
Associated  Municipal  Power  Systems 
(Customers),  located  in  the  Provo  River 
drainage  area. 

Contract  Nos.  94-SLC-0253  and  94- 
SLC-0254  (Contracts)  require  that  the 
amount  of  each  annual  installment  be 
established  in  advance  by  Western  and 
submitted  to  the  Customers  on  or  before 
August  31  of  the  year  preceding  the 
appropriate  fiscal  year  (FY).  Each  FY 
Western  estimates  Deer  Creek 
Powerplant  (DCP)  expenses  by 
preparing  a  power  repayment  study  that 
includes  estimates  of  operation, 
maintenance,  and  replacement  (OM&R) 
costs  for  the  DCP. 

Each  annual  installment  pays  the 
aimual  amortized  portion  of  the  United 
States  investment  in  the  Deer  Creek 
Dam  and  Reservoir  hydroelectric 
facilities  with  interest,  and  the 
associated  OM&R  costs.  This  repayment 
schedule  does  not  depend  upon  the 
power  and  energy  made  available  for 
sale  or  the  rate  of  generation  each  year, 
but  is  a  contract  in  which  the  Customers 
pay  all  OM&R  expenses  of  the  PRP  and, 
in  retiun,  receive  all  of  the  energy 
produced  by  the  PRBt' Western  will 
continue  to  provide  the  Customers  a 
revised  annual  installment  by  August  31 
of  each  year  using  the  same 
methodology. 

Rate  Order  No.  WAPA-87, 
confirming,  approving,  and  placing  the 
proposed  Provo  River  firm  power  rate 
formula  extension  into  effect  on  an 
interim  basis,  is  issued,  and  the 
extension  v;ill  be  promptly  submitted  to 
FERC  for  confirmation  and  approval  on 
a  final  basis. 


Dated:  February  14,  2000 
T.  J.  Glauthier, 

Deputy  Secretary. 

Order  Confimiing,  Approving,  and 
Placing  a  Rate  Formula  Extension  for 
the  Provo  River  Project  Into  Efiliect  on 
an  Interim  Basis  (April  1,  2000) 

This  rate  formula  extension  is 
established  pursuant  to  the  Department 
of  Energy  (DOE)  Organization  Act,  42 
U.S.C.  7101-7352,  through  which  the 
power  marketing  functions  of  the 
Secretary  of  the  Department  of  the 
Interior  and  the  Bureau  of  Reclamation 
imder  the  Reclamation  Act  of  1902,  ch. 
1093,  32  Stat.  388,  as  amended  and 
supplemented  by  subsequent 
enactments,  9(c)  of  the  Reclamation 
Project  Act  of  1939,  43  U.S.C.  485h(c), 
and  acts  specifically  applicable  to  the 
PRP,  were  transferred  to  and  vested  in 
the  Secretary  of  Energy  (Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

By  subsequent  Order,  effective  April 
15, 1999,  the  Secretary  rescinded  all 
delegation  of  authority  to  the  Deputy 
Secretary,  whether  contained  in 
Delegation  Orders,  Departmental 
Directives,  or  elsewhere,  concerning  the 
Department's  Power  Marketing 
Administrations,  including,  but  not 
limited  to,  authority  delegated  or 
affirmed  in  Delegation  Order  No.  0204- 
108,  as  amended. 

Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  reinstates 
the  authority  delegated  to  the  Deputy 
Secretary  in  Amendment  No.  3  to 
Delegation  Order  No.  0204-108,  which 
authority  was  rescinded  in  the 
Secretary's  Order  of  April  15,  1999. 
Existing  Department  of  Energy 
procedures  for  public  participation  in 
power  rate  adjustments  are  located  at  10 
CFR  part  903,  effective  on  September 
18,  1985  (50  FR  37835).  Fifing 
requirements  and  procedures  for 
approving  Power  Marketing 
Administration  rates  by  FERC  are  found 
at  18  CFR  part  300. 


Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

CRSP:  Colorado  River  Storage  Project. 

Contracts:  Contract  No.  94-SLC-0254 
with  Utah  Municipal  Power  Agency 
effective  December  22. 1994,  and 
Contract  No.  94-SLC-0253  with  Utah 
Associated  Municipal  Power  Systems 
effective  January  19, 1995. 

Customers:  Utah  Associated 
Municipal  Power  Systems  and  Utah 
Municipal  Power  Agency. 

DCP:  Deer  Creek  Powerplant. 

DOE:  Department  of  Energy. 

DOE  Order  RA  6120.2:  A  Department 
of  Energy  order  dealing  with  power 
marketing  administration  financial 
reporting. 

FERC:  Federal  Energy  Regulatory 
Commission. 

FY:  Fiscal  year,  October  1  to 
September  30. 

kW:  Kilowatt — the  electrical  unit  of 
capacity  that  equals  1,000  watts. 

NEPA:  National  Environmental  Policy 
Act  of  1969. 

OM&-R:  Operation,  maintenance,  and 
replacement. 

PRP:  Provo  River  Project. 

PRS:  Power  Repayment  Study. 

Reclamation:  United  States 
Department  of  the  Interior,  Bureau  of 
Reclamation. 

SLCA/IP:  Salt  Lake  City  Area/ 
Integrated  Projects. 

Western:  United  States  Department  of 
Energy,  Western  Area  Power 
Administration. 

Effective  Date 

This  extension  will  become  effective 
on  an  interim  basis  beginning  April  1, 
2000,  and  will  be  in  effect  pending 
FERC's  approval  of  this  or  a  substitute 
rate  formula  on  a  final  basis  for  a  5-year 
period  ending  March  31,  2005,  or  until 
superseded. 

Public  Notice  and  Comment 

On  February  4, 1999,  and  again  on 
March  26,  1999.  Western  met  with  the 
Customers  and  notified  them  of 
Western's  intent  to  extend  the  present 
rate  formula.  This  request  is  for 
approval  of  an  extension  of  the  present 
methodology  used  for  calculating  the 
aimual  installment.  Western  also 
discussed  the  FY  2000  budget  and 
capital  expenditures.  Western  has  met 
with  the  Customers,  and  the  Customers 
want  to  continue  the  present  rate 
formula. 

Project  History 

Construction  of  the  PRP  began  in  May 
1938.  The  powerplant  was  completed  in 
1958  and  has  a  generating  capacity  of 
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of  each  annua 
established  in 
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appropriate  FY 
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estimates  DCP  expenses  by  preparing  a 
PRS  that  includes  estimates  of  OM&R 
costs  for  the  DCP  for  the  next  FY. 

Each  annual  installment  pays  the 
annual  amortized  portion  of  the  United 
States  investment  in  the  Deer  Creek 
Dam  and  Reservoir  hydroelectric 
facilities  with  interest  and  the 
associated  OM&R  costs.  This  repayment 
schedule  does  not  depend  upon  the 
power  and  energy  made  available  for 
sale  or  the  rate  of  generation  each  year. 

A  PRS  is  prepared  each  FY  to 
determine  if  power  revenues  will  be 
sufficient  to  pay.  within  the  prescribed 
time  periods,  all  costs  assigned  to  be 
repaid  by  the  PRP  power  function. 
Repayment  criteria  are  based  on  law, 
policies,  and  authorizing  legislation,  in 
particular  DOE  Order  RA  6120.2. 

CertificatiMi  of  Rate 

Western's  Administrator  has  certified 
that  the  PRP  firm  power  rate  formula 
placed  into  effect  on  an  interim  basis 
herein  is  consistent  with  applicable 
laws  and  that  the  rate  is  the  lowest 
consistent  with  sound  business 
principles. 

Discussion 

According  to  Reclamation  law. 
Western  must  establish  power  rates 


sufficient  to  recover  operation, 
maintenance,  and  purchase  power 
expenses,  and  to  repay  the  Federal 
Government's  investment  in  generation 
and  transmission  facilities.  Rates  must 
also  be  set  to  cover  interest  expenses  on 
the  unpaid  balance  of  facilities' 
investments,  replacements  and 
additions,  and  certain  non-power  costs 
in  excess  of  the  irrigation  users'  ability 
to  pay. 

Western  prepares  an  annual  PRS  that 
identifies  the  anticipated  expjenses.  In 
accordance  with  the  Contracts,  minor 
replacements  and  additions  are 
included  in  the  annual  expenses.  The 
methodology  of  aimual  charges  satisfies 
the  cost-recovery  criteria  set  forth  in 
DOE  Order  RA  6120.2. 

Statement  of  Revenue  and  Related 
Expenses 

The  revenue  requirements  for  the  PRP 
are  based  upon  PRS  calculations  for 
futiire  requirements,  which  will  be 
adjusted  when  FY  actuals  are  known. 
The  following  table  provides  a  summary 
of  revenues  and  expenses  for  the  current 
6-year  firm  power  rate  formula  and  also 
the  actual  revenues  and  expenses. 


Provo  River  Comparison  of  6- Year  Revenue  and  Expenses  FY  1995-2000 

[$1,0001 


Item 


Actual ' 


1,743 


1.743 


Projected 


1,644 


1,233 

1,158 

396 

185 

144 

156 

'»76 

145 

194 

1,644 


Difference  2 


99 

75 
(89) 
(12) 
(69) 
194 


99 


1  Amounts  for  FY  1 999  and  R'  2000  are  estimates  taken  from  the  FY  1999  preliminary  PRS 
-  Reflects  estimate  > 
'The  amount  proj<(Cled 
the  future  to  reflect  tl  lese  cx)sts 
^The  projected  replacements  were  overstated. 


to  actual  revenue  requirements.  ,         .  ,  ,      „  u         j 
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project  5-Year  Pro- 
Revei  jues  and  Expenses 


(:  1 ,0001 


FY  2001— 
2005  Projec- 
tions 


1.463 
1,151 


FY  2001  — 
2005  Projec- 
tions 

Transmission  

Interest 

Investment  Repayment 

149 

124 

39 

Total  Costs  

1,463 

1  Includes  $78,000  in  FY  2001  to  overhaul 
generators. 


Basis  for  Rate  Development 

Each  Customer  is  billed  for  electric 
service  calculated  every  FY,  payable  in 
12  equal  monthly  payments.  Every  FY, 
Western  estimates  PRP  expenses  by 
preparing  a  PRS  that  includes  estimates 
of  OM&R  costs  for  the  DCP.  The  amount 
of  each  monthly  payment  is  established 
in  advance  by  Western  and  submitted  to 
the  Customers  on  or  before  August  31  of 
the  year  preceding  the  appropriate  FY. 

The  calculation  of  the  amount  of  the 
annucil  installment  and  the  monthly 
payments  includes  adjustments  to  the 
OM&R  charges.  These  adjustments  are 
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the  difference  between  estimated  and 
actual  OM&R  expenses.  If  OM&R 
charges  are  underestimated,  an  amount 
equal  to  the  difference  is  added  to  the 
next  installment.  Conversely,  if  OM&R 
charges  are  overestimated,  the  amount  is 
deducted  from  the  next  installment. 

In  accordance  with  the  Contracts, 
minor  replacements  and  additions  are 
included  in  the  annual  operation  and 
maintenance  expenses  of  the  DCP.  If 
major  replacements  and  additions 
exceeding  $5,000,  but  not  greater  than 
$25,000,  in  costs  are  needed,  the 
Customers  are  given  the  option  of 
financing  their  individual  shares  of  the 
cost  or  of  having  the  cost  capitalized 
and  amortized  over  the  life  of  the 
replacement  or  addition  or  over  the  life 
of  the  contract.  If  the  Customer  chooses 
the  latter,  the  cost  is  capitalized  at  the 
current  interest  rate  prescribed  by  the 
DOE,  pursuant  to  RA  6120.2  llB  "Basic 
Policy  for  Rate  Adjustment;  Interest  Rate 
Formula,"  in  the  FY  in  which  the 
replacement  or  addition  is  made.  Such 
costs  are  based  on  prudent  and 
businesslike  management  practices  and 
in  accordance  with  established  electric 
industry  operation  and  maintenance 
practices.  If  extraordinary  replacements 
exceeding  $25,000  in  costs  are  needed. 
Western  will  consult  with  Reclamation, 
the  water  users,  and  the  Customers 
about  financing  the  replacement. 

The  rate  is  not  dependent  upon  the 
power  and  energy  made  available  for 
sale.  Instead,  Customers  will  pay  total 
PRP  annual  powerplant  expenses  in 
return  for  the  total  marketable  PRP 
production.  Each  customer  pays  its 
proportional  share  of  the  OM&R 
expenses  identified  in  the  PRS  in  12 
monthly  installments. 

EnTironmental  Compliance 

In  compliance  with  NEPA,  42  U.S.C. 
4321  et  seq.;  Council  on  Environmental 
Quality  Regulations  40  CFR  parts  1500- 
1508;  and  DOE  NEPA  Regulations  10 
CFR  Part  1021,  Western  has  determined 
that  this  action  is  categorically  excluded 
from  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Availability  of  Information 

Information  regarding  this  rate 
formula  extension,  including  PRSs, 
letters,  memorandums,  and  other 
supporting  material  made  or  kept  by 


Western  for  the  purpose  of  extending 
provisional  rate  formulas,  is  available 
for  public  review  in  the  Colorado  River 
Storage  Project  Management  Center, 
Western  Area  Power  Administration, 
150  East  Social  Hall  Avenue,  Suite  300, 
Salt  Lake  City,  UT  84111-1534;  and  in 
the  Corporate  Services  Office,  Western 
Area  Power  Administration, 121 55  West 
Alameda  Parkway,  Lakewood,  CO 
80228-2802. 

Submission  to  Federal  Energy 
Regulatory  Commission 

The  rate  formula  extension  herein 
confirmed,  approved,  and  placed  into 
effect  on  an  interim  basis,  together  with 
supporting  documents,  will  be 
submitted  to  FERC  for  confirmation  and 
approval  on  a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  vested  in  me  as  the 
Deputy  Secretary  of  Energy,  I  confirm 
and  approve  on  an  idterim  basis, 
effective  April  1,  2000,  an  extension  of 
the  rate  formula  for  the  Provo  River 
Project  of  the  Western  Area  Power 
Administration.  The  rate  formula  shall 
remain  in  effect  on  an  interim  basis, 
pending  the  Federal  Energy  Regulatory 
Commission's  confirmation  and 
approval  of  it  or  a  substitute  rate  on  a 
final  basis  through  March  31,  2005. 

Dated:  February  14,  2000. 
T.J.  Glauthier, 
Deputy  Secretary. 

[FR  Doc.  00-5020  Filed  3-1-00;  8:45  am) 
BILUNG  CODE  64S0-0^-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Applications  for  the  Post-2004 
Resource  Pool  Power  Allocations,  Salt 
L^ke  City  Area  Integrated  Projects 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  extension  and 
modification  of  application 
requirements. 

SUMMARY:  Western  Area  Power 
Administration  (Western)  published  a 
Notice  of  Allocation  Procedures  and 
Call  for  Applications,  Post-2004 
Resource  Pool — Salt  Lake  City  Area 
Integrated  Projects  (SLCA/IP)  in  the 
Federal  Register  on  September  8, 1999. 
This  notice  extends  the  filing  date  for 
applications  for  an  allocation  of  SLCA/ 
IP  power  from  the  Post-2004  Power  Pool 
by  3  months  and  waives  the 
requirement  for  a  Letter  of  Interest  from 
applicants. 


DATES:  Entities  interested  in  applying 
for  an  allocation  of  Western  power  must 
submit  applications  as  described  in  the 
September  8,  1999,  notice  to  Western's 
CRSP  Management  Center  at  the  address 
in  the  ADDRESSES  section.  Applications 
must  be  received  by  4  p.m.,  MdT,  on 
June  8,  2000.  Applicants  are  encouraged 
to  use  certified  mail  to  deliver 
applications.  Applications  will  be 
accepted  via  regular  mail  through  the 
United  States  Postal  Service  if 
postmarked  at  least  3  days  before  June 
8,  2000,  and  received  no  later  than  Jime 
12,  2000.  Western  will  not  consider 
applications  that  are  not  received  by  the 
prescribed  dates.  Western  will  publish  a 
Notice  of  Proposed  Allocations  in  the 
Federal  Register  after  evaluating  all 
applications.  Application  procedures 
are  provided  in  the  September  8,  1999, 
notice. 

ADDRESS:  Applications  must  be 
submitted  to  the  CRSP  Power  Marketing 
and  Contracts  Team  Lead,  CRSP 
Management  Center,  P.O.  Box  11606, 
Salt  Lake  City,  UT  84147-0606. 
FOR  FURTHER  INFORMATION  CONTACT:  Burt 
Hawkes,  CRSP  Power  Marketing  and 
Contracts  Team  Lead,  telephone  (801) 
524-3344,  e-mail  hawkes@wapa.gov;  or 
Lyle  Johnson,  Public  Utilities  Specialist, 
telephone  (801)  524-5585.  e-mail 
ljohnson@wapa.gov. 

SUPPLEMENTARY  INFORMATION: 
Authorities 

Power  resources  are  marketed 
pursuant  to  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101-7352); 
the  Reclamation  Act  of  June  17, 1902 
(ch.  1093,  32  Stat.  388),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485(c);  and  other  acts  specifically 
applicable  to  the  projects  involved. 

Background 

This  notice  provides  an  extension  to 
file  an  application  for  power  from  the 
Post-2004  Resource  Pool  from  March  8, 
2000,  to  June  8,  2000.  and  waives  the 
requirement  for  a  Letter  of  Interest  from 
applicants. 

The  September  8,  1999,  (64  FR  48825) 
notice  established  a  date  6  months  after 
publication  or  March  8,  2000,  for 
Applicant  Profile  Data  (APD)  to  be 
received  by  the  CRSP  Management 
Center.  Through  the  process  of 
contacting  potential  applicants,  it  has 
become  apparent  that  many  potential 
new  customers  will  not  be  able  to  meet 
this  deadline.  Western  has  received 
several  requests  to  extend  the  time 
allowed  for  completion  of  the  APD.  A  3- 
month  extension  will  allow  applicants 
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sufficient  time  to  c  jntact  serving 
utilities  and  coUec  the  infonnation 
requested  in  the  A]  'D. 

Western  original  y  required  that  a 
Letter  of  Interest  from  applicants  be 
received  by  Westei  a  by  c3ctober  25, 
1999.  Western's  in  ent  in  requiring  this 
Letter  of  Interest  w  is  to  provide  Western 
with  advance  infor  mation  about  the 
nimiber  of  applicai  its,  particularly 
Native  American  a  jplicants.  Western 
anticipated  that  re<  eiving  this 
information  in  adv  mce  would  allow 
time  to  assist  these  applicants  in 
preparing  their  AP  D.  A  nimiber  of 
Letters  of  Interest  virere  received  prior  to 
the  announced  dea  dline.  However, 
several  letters  wen  submitted  and 
accepted  after  the  ( leadline  had  passed. 
Since  these  letters  were  requested  for 
Western's  convenionce,  the  requirement 
for  a  Letter  of  Inter  sst  will  be  waived. 
Applicants  are  stil  encouraged  to 
provide  Western  a 


they  intend  to  app 


letter  indicating  that 
y  for  an  allocation 


and  name  the  poin  ts  of  contact  within 
their  organization 

Preference  entities  who  want  to  apply 
for  a  new  allocatio  i  of  power  from 
Western's  SLCA/IF  must  submit  formal 
applications  conforming  to  the 
procedures  described  previously. 
Eligibility  criteria,  allocation  criteria, 
and  procedures  foi  applying  for  power 
from  the  SLCA/IP  u'e  provided  in  the 
September  8.  1999  notice. 

Dated:  February  V.  2000. 
Michael  S.  Hacskayi ). 
Administrator. 
(FR  Doc.  00-5019  Filed  3-1-00;  8:45  am] 

BtLUNQ  CODE  64SO-01-f 


ENVIRONMENTAii  PROTECTION 
AGENCY 

[FHL-€545-1I 

Agency  Information  Collection 
Activities:  Propoasd  Collection; 
Comment  Requeit;  Reporting  and 
Recordkeeping  Requirements  Under 
EPA's  WasteWisflj  Program 

agency:  Environniental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  comf  liance  with  the 
Paperwork  Reduci  ion  Act  (44  U.S.C. 
3501  et  seq.).  this  lotice  announces  that 
EPA  is  planning  t(  submit  the  following 
continuing  Informption  Collection 
Request  (ICR)  to  tl  e  Office  of 
Management  and  Judget  (OMB): 
Reporting  and  Rec  ordkeeping 
Requirements  Unc  er  EPA's  WasteWise 
Program;  EPA  ICR  No.  1698.04;  and 
OMB  Control  No.  J050-01 39.  expiring 


7/31/00.  This  is  a  request  for  extension 
of  a  currently  approved  information 
collection  EPA  ICR  No.  1698.03.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  1,  2000. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2000-WRIP-FFFFF  to:  (1)  If  using 
regular  US  Postal  Service  mail:  RCRA 
Docket  Information  Center,  Office  of 
Solid  Waste  (5305G).  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460-0002,  or  (2)  if  using  special 
delivery,  such  as  overnight  express 
service:  RCRA  Docket  Information 
Center  (RIC),  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  VA  22202.  Comments  may 
also  be  submitted  electronically  through 
the  Internet  to:  rcra-docket@epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-2000-WRIP-FFFFF  and  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  imder 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  1200  Pennsylvania 
Ave.  NW,  Washington,  DC  20460-0002. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703-603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

The  ICR  is  available  on  the  Internet  at 
h  Up  -.11  www.  epa  .gov/wastewise/icr.  h  tm . 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  EPA  responses  to 
comments,  whether  the  comments  are 
written  or  electronic,  will  be  in  a  notice 
in  the  Federal  Register.  EPA  will  not 


immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800-424-9346  or  TDD  800- 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
703^12-9810  or  TDD  703^12-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Barbara  A.  Nichols,  Office  of 
Solid  Waste  (5306W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460- 
0002, 703-308-8659. 
nichols.barbaraa@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  businesses, 
institutions,  and  government  agencies 
that  volimtarily  sign  up  to  participate  in 
EPA's  WasteWise  program. 

Title:  Reporting  and  Recordkeeping 
Requirements  Under  EPA's  WasteWise 
Program  (OMB  No.  2050-0139;  EPA  ICR 
No.  1698.04),  expiring  July  31,  2000. 

Abstract:  EPA's  volimtary  WasteWise 
program  encourages  businesses  and 
other  organizations  to  reduce  solid 
waste  through  waste  prevention, 
recycling,  and  the  purchase  or 
manufacture  of  recycled-content 
products.  WasteWise  participants 
include  partners,  which  conmiit  to 
implementing  waste  reduction  activities 
of  their  choice,  and  endorsers,  which 
choose  to  promote  the  WasteWise 
program  and  waste  reduction  to  their 
members.  Endorsers,  which  are 
typically  trade  associations  or  other 
membership-based  associations,  are 
asked  to  submit  only  a  one-page  form, 
the  Endorser  Registration  Form,  either 
electronically  or  in  hard  copy.  This  form 
identifies  the  organization,  the  principal 
contact,  and  the  activities  to  which  the 
Endorser  commits.  Partners  are  asked  to 
fill  out  three  forms  as  follows.  The 
Partner  Registration  Form  identifies  the 
organization  and  the  facilities  that  will 
participate  in  WasteWise,  and  includes 
the  signature  of  a  senior  official  that  can 
conunit  the  organization  to  the  program. 
This  form  can  be  submitted  either 
electronically  or  in  hard  copy.  Each 
partner  develops  its  own  waste 
reduction  goals  and  submits  a  one-page 
Goals  Identification  Form  to  EPA  every 
three  years,  either  electronically  or  in 
hard  copy.  Partners  also  report  annually 
on  the  progress  made  toward  achieving 
these  goals  in  the  Annual  Reporting 
Form,  estimating  amoimts  of  waste 
prevented  and  recyclables  collected, 
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and  describing  buying  or  manufacturing 
recycled-content  products,  either 
electronically  or  in  hard  copy. 

The  EPA  WasteWise  program  uses  the 
voluntarily-submitted  information  to: 
(1)  Identify  and  recognize  outstanding 
waste  reduction  achievements  by 
individual  organizations,  (2)  compile 
aggregate  results  that  indicate  overall 
accomplishments  of  WasteWise 
partners,  (3)  identify  cost-effective  waste 
reduction  strategies  to  share  with  other 
organizations,  and  (4)  identify  topics  on 
which  to  develop  assistance  and 
information  efforts. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  16  hours  per  response  for  the 
Endorser  Registration  Form;  16  horn's 
per  response  for  the  Partner  Registration 
Form;  25  hours  per  response  for  the 
Goals  Identification  Form;  and  45  hours 
per  response  for  the  Annual  Reporting 
Form.  This  results  in  an  estimated  one- 
time respondent  burden  of  16  hom-s  for 
Endorsers,  and  an  annual  Partner 
respondent  burden  of  41  hours  for  new 
partners  and  70  hours  for  current 
partners  needing  to  reset  3  year  goals 
and  45  hours  for  current  partners  not 
needing  to  reset  goals.  The  estimated 
number  of  respondents  is  1,120  in  year 
1;  1,270  in  year  2;  and  1,430  in  year  3. 
Estimated  total  annual  burden  on  all 
respondents  is  57,510  hours  in  year  1; 
64.260  hoiu-s  in  year  2;  and  71,010 
hours  in  year  3. 


Burden  estimates  include  the  total 
time,  effort,  or  financial  resoiu-ces 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  February  17,  2000. 
Elizabeth  Cotsworth, 

Director,  Office  of  Solid  Waste. 

|FR  Doc.  00-5040  Filed  3-1-00:  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6545-6] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Performance  Track 
Program — Environmental  Achievement 
Tracit 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Performance  Track  Program — 
Environmental  Achievement  Track,  EPA 
ICR  1949.01.  Before  submitting  thelCR 
to  OMB  for  review  and  approval,  EPA 
is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  1,  2000. 

ADDRESSES:  Roberta  White  (2129),  U.S. 
EPA,  401  M  Street,  S.W.,  Washington 
D.C.  20460.  Interested  persons  may 
obtain  a  copy  of  the  ICR  without  charge 
by  contacting  Roberta  White  at  (202) 
260-5616 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Munis,  (202)  260-9560.  Fax  number: 
(202) 401-3998 


SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
voluntarily  choose  to  participate  in  the 
EPA  Performance  Track. 

Title:  Performance  Track  Program — 
Environmental  Achievement  Track,  EPA 
ICR  1949.01 

Abstract:  The  Environmental 
Protection  Agency  is  developing  a 
national  Performance  Track  Program  to 
reward  and  motivate  top  envirorunental 
performance.  The  Performance  Track 
program  is  the  outcome  of  the  July,  1999 
report,  "Aiming  for  Excellence:  Actions 
to  Encourage  Stewardship  and 
Accelerate  Environmental  Progress."  In 
this  report,  the  Agency  committed  to 
developing  a  Performance  Track 
Program  to  encourage  good 
environmental  performers  to  continue 
striving  to  improve  their  environmental 
performance. 

The  Performance  Track  is  a  two- 
tiered,  volimtary  program  designed  to 
promote  leadership  in  environmental 
protection  through  the  use  of 
Environmental  Management  Systems 
(EMS),  Pollution  Prevention  Programs, 
and  public  reporting.  Qualifying 
program  participants  will  benefit  from  a 
variety  of  incentives,  including,  but  not 
limited  to,  public  recognition,  reduced 
monitoring  and  reporting,  and 
operational  flexibility.  EPA  will 
announce  and  begin  to  solicit 
applications  for  level  one  of  the 
Performance  Track,  the  Environmental 
Achievement  Track,  in  June  of  2000. 
Level  two,  the  Environmental 
Stewardship  Track,  will  be  announced 
in  May  of  2001 . 

Participation  in  the  Performance 
Track  program  is  voluntary.  To  be 
considered  for  acceptance  into  the 
program,  applicants  for  the 
Envirormiental  Achievement  Track  will 
be  asked  to  submit  information 
documenting  their  Environmental 
Managements  System  (EMS),  history  of 
compliance  with  EPA  regulations, 
commitment  to  continuous 
environmental  performance 
improvement,  and  commitment  to 
public  outreach  and  performance 
reporting.  EPA  will  review  the 
applications  and  notify  the  applicant 
within  a  specified  time  frame  whether 
they  qualify  for  the  program.  Upon 
acceptance  to  the  Envirorunental 
Achievement  Track,  participants  will  be 
required  to  make  environmental 
performance  reports  accessible  to  the 
public. 

The  EPA  would  like  to  solicit 
comments  to:  (i)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessar}'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
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nform  ition  will  have 


whether  the  i 
practical  utility; 

(ii)  Evaluate  the 
agency's  estimate  o 
proposed  collectior 
including  the  valid 
methodology  and 

(iii)  Enhance  the 
clarity  of  the  inforajation 
collected;  and 
"  (iv)  Minimize  the 
collection  of  inforn  ati 
are  to  respond,  including 
use  of  appropriate 
mechanical,  or 
collection  techniq 
information  techno 
electronic  submission 

Burden  Statemer  t 
total  time,  effort,  oi 


a  ccuracy  of  the 
the  burden  of  the 
of  information, 
ty  of  the 
aiisumptions  used; 
quality ,  utility,  and 
to  be 

burden  of  the 
ion  on  those  who 
_  through  the 
Automated  electronic, 
technological 
or  other  forms  of 
ogy,  e.g.,  permitting 
of  responses. 
Burden  means  the 
financial  resources 


■oth«r 


U3S 


Application 

Compliance  Demonstrtati 
EMS  Documentation  i  nd 
Continuous  Perfomiarce 
Reporting  &  Public  Oiitreach 


Total 


Dated:  February  25 
Daniel  J.  Fiorino, 

Acting  Director  Offic^  c 

Policy  Development. 

[FR  Doc.  00-5042  Filid  3-1-00;  8:45  am] 

BILUNO  CODE  8090-50-^ 


ENVIRONMENTAL 
AGENCY 


[OPPTS-00287;  FRL  -6488-3] 


Substantial  Risk 
Under  Saction  8<e 
Substances  Contri>l 
Request  for 
Information 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  In  comp 
Paperwork 
U.S.C.  3501  et  seq 
public  comment 
following  Informat  i 
Request  <ICR): 
Information  Repor 
8(e)  of  the  Toxic 
(TSCA)  (EPA  ICR 
2070-0046).  This 
collection  activity 
approved  and 
June  30,  2000.  The 
collected  under  th 
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expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

EPA  estimates  that  approximately  250 
facilities  may  voluntarily  apply  to  the 


Performance  Track  annually.  EPA 
further  estimates  that  200  facilities  will 
be  selected  to  participate  in  the 
Environmental  Achievement  Track  (Tier 
1).  The  Agency  estimates  that  the 
burden  required  by  this  action  for 
facilities  will  range  from  120  hours  to 
270  hours.  The  best  estimate  burden  is 
230  hours.  Facilities  that  have 
operational  environmental  management 
systems  in  place  and  currently  share 
some  environmental  performance 
information  with  the  public  will 
experience  burden  at  the  lower  end  of 
the  range.  Other  facilities  may  require 
more  burden  to  demonstrate  how  they 
meet  the  entry  criteria. 

The  following  table  summarizes  the 
estimate  burden  for  the  Environmental 
Achievement  Tier. 


ion 

Reporting  

Demonstration 


Facility 
tHjrden  hours 


40 
80 
40 
40 
30 


230 


Facility 
burden  cost 


$1 ,070 

2,375 

1,110 

1,060 

860 


6,475 


Number 
of  facilities 


250 
200 
200 
200 
200 


Total 
burden  hours 


10,000 

15,550 

8,100 

7,500 

6,400 


47,550 


Total 
burden  cost 


$270,000 
475,000 
220,000 
210,000 
175,000 


1,340,000 


2000. 

of  Policy/Office  of 


PROTECTION 


Irjfonnatlon  Reporting 
of  the  Toxic 
Act  (TSCA); 
Comnient  on  Renewal  of 
Collection  Activities 


iance  with  the 
Reduction  Act  (PRA)  (44 
EPA  is  seeking 
aid  information  on  the 
on  Collection 
Substantial  Risk 

ing  Under  Section 
Si  ibstances  Control  Act 
I  Jo.  0794.08,  0MB  No. 
I CR  involves  a 
that  is  ciorrently 
scheduled  to  expire  on 
information 
s  ICR  helps  EPA 


identify  and  take  steps  to  mitigate  any 
substantial  risk  of  injury  to  human 
health  or  the  environment  caused  by 
chemical  substances.  The  ICR  describes 
the  nature  of  the  information  collection 
activity  and  its  expected  burden  and 
costs.  Before  submitting  this  ICR  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  under 
the  PRA,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPPTS- 
00287  and  administrative  record 
number  AR-223,  must  be  received  on  or 
before  May  1,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATfON.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-00287  and  administrative 
record  number  AR-223  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra,  Deputy  Director,  Office  of 
Pollution  Prevention  and  Toxics  (7401), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 


554-1404;  TDD:  (202)  554-0551;  e-mail 
address:  TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Richard  Hefter,  Risk  Assessment 
Division  (7403),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-3470;  fax  number: 
(202)  260-1283;  e-mail  address: 
hefter.richard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process  or  distribute  a  TSCA-covered 
chemical  substance  or  mixture. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Type  of  business 

SIC  codes 

Chemicals  and  allied  prod- 
ucts 
Petroleum  refining 

28 
2911 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  Standard  Industrial 
Classification  (SIC)  codes  are  provided 
to  assist  you  and  others  in  determining 
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whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  any 
questions  regarding  the  appHcability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 
Register — Environmental  Documents. ' ' 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www,epa.gov/ 
fedrgstr/. 

B.  Fax-on-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  4080  for  a  copy  of  the 
ICR. 

C.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPPTS-00287  and 
administrative  record  number  AR-223. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 


imperative  that  you  identify  docket 
control  number  OPPTS-00287  and 
administrative  record  number  AR-223 
on  the  subject  line  on  the  first  page  of 
your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington.  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  "oppt.ncic@epa.gov,"  or  mail 
your  computer  disk  to  the  address 
identified  in  Units  III.A.l.  and  2.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-00287  and 
administrative  record  number  AR-223. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedm-es  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 


C.  What  Should  I  Consider  When  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  and  administrative  record 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  (PRA). 
EPA  specifically  solicits  comments  and 
information  to  enable  it  to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility.  . 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 

.  collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

IV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Substantial  Risk  Information 
Reporting  Under  Section  8(e)  of  the 
Toxic  Substances  Control  Act  (TSCA). 

ICR  numbers:  EPA  ICR  No.  0794.08, 
OMB  No.  2070-0046. 
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ICR  status:  This  I  :R  is  currently 
scheduled  to  expire  on  June  30,  2000. 
An  Agency  may  nol  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  ir  formation,  unless  it 
displays  a  currenth  valid  0MB  control 
number.  The  0MB  :ontrol  numbers  for 
EPA's  information  i  ;ollections  appear  on 
the  collection  instruments  or 
instructions,  in  the  Federal  Register 
notices  for  related  i  ulemakings  and  ICR 
notices,  and,  if  the  <  :ollection  is 
contained  in  a  regu  ation,  in  a  table  of 
0MB  approval  nun  hers  in  40  CFR  part 
9. 

Abstract:  TSCA  s  sction  8(e)  requires 
that  any  person  whs  manufactures, 
imports,  processes  or  distributes  in 
commerce  a  chemi(  al  substance  or 
mixture  and  who  obtains  information 
that  reasonably  supports  the  conclusion 
that  such  substance  or  mixture  presents 
a  substantial  risk  ol  injury  to  health  or 
the  environment  m  ist  immediately 
inform  EPA  of  such  information.  EPA 
routinely  disseminates  TSCA  section 
8(e)  data  it  receives  to  other  Federal 
agencies  to  provide  information  about 
newly  discovered  c  hemical  hazards  and 


risks. 
Responses  to  the 


collection  of 


information  are  matidatory  (see  15 
U.S.C.  2607(e)).  Respondents  may  claim 
all  or  part  of  a  notice  confidential.  EPA 
will  disclose  inforc  lation  that  is  covered 
by  a  claim  of  confi(  lentiality  only  to  the 
extent  permitted  b] ,  and  in  accordance 
with,  the  procedur  is  in  TSCA  section  14 
and  40  CFR  part  2. 


V.  What  are  EPA's 
Estimates  for  this 


Burden  and  Cost 

i::r? 


Under  the  PRA, 
total  time,  effort,  oi 
expended  by 
maintain,  retain,  oi 
information  to  or 
For  this  collection 
needed  to  review 
acquire,  install, 
and  systems  for  th« 
collecting, 
information 


anl 


ca  lie 


mamtainmg 
and  providing  i 
existing  ways  to  ccjm 
previously  appli 
requirements;  trair 
to  respond  to  a  col 
information;  searcl  i 
complete  and  review 
information;  and 
disclose  the  infori^ation 

The  ICR  provide  s 
explanation  of  this 
only  briefly  summui 
The  annual  public 
collection  of  infon  nat 
average  27.0  hours 


burden"  means  the 
financial  resources 
persons  to  generate, 

disclose  or  provide 
r  a  Federal  Agency, 
it  includes  the  time 
instructions;  develop, 
utilize  technology 
purposes  of 
validating,  and  verifying 
and 
inforiiation,  and  disclosing 
nformation;  adjust  the 
ply  with  any 

instructions  and 
personnel  to  be  able 
ection  of 
data  sources; 
the  collection  of 
t  ansmit  or  otherwise 


a  detailed 
estimate,  which  is 

ized  in  this  notice, 
burden  for  this 

ion  is  estimated  to 
per  response  for 


initial  TSCA  section  8(e)  submissions, 
and  5.0  hours  per  follow-up/ 
supplemental  section  8(e)  submission. 
The  following  is  a  summary  of  the 
estimates  taken  from  the  ICR: 

Respondents/affected  entities: 
Persons  who  manufacture,  import, 
process  or  distribute  a  TSCA-covered 
chemical  substance  or  mixture. 

Estimated  total  number  of  potential 
respondents:  267. 

Frequency  of  response^  On  occasion. 

Estimated  total/average  number  of 
responses  for  each  respondent:  1. 

Estimated  total  annual  burden  hours: 
8,209. 

Estimated  total  annual  burden  costs: 
$747,019. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

Compared  with  the  information 
collection  most  recently  approved  by 
0MB,  there  is  a  decrease  of  1,291  hours 
in  the  estimated  burden  to  respondents, 
fi-om  an  estimated  annual  total  burden 
of  9,500  hoius  currently  approved  to  an 
average  annual  total  burden  of  8,209 
hours  in  this  request.  This  decrease 
reflects  a  reduction  in  the  anticipated 
number  of  follow-up  or  supplemental 
TSCA  section  8(e)  notices  received.  In 
previous  ICR  renewals,  EPA  used  an 
average  ratio  of  2.2  follow-up  notices 
per  each  initial  submission,  based  on 
historical  experience.  In  recent  years, 
however,  the  niunber  of  follow-up 
notices  has  fallen  dramatically,  due  to 
changes  in  the  nature  of  EPA's  review 
of  initial  notices.  As  a  result,  EPA  chose 
to  use  for  this  request  an  estimated 
average  ratio  of  0.75  follow-up  or 
supplemental  section  8(e)  notices  per 
each  initial  section  8(e)  notice  received. 

VII.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 


Dated:  February  18,  2000. 
Susan  H.  Wayland, 

Deputy  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 
(FR  Doc.  00-5049  Filed  3-1-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6546-5] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods:  Designation  of  a 
new  Equivalent  Method  for  O^ 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  designation  and 

receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  designated,  in  accordance 
with  40  CFR  part  53,  a  new  equivalent 
method  for  measimng  concentrations  of 
O3  in  ambient  air.  Notice  is  also  given 
that  EPA  has  received  a  new  applica- 
tion for  an  equivalent  method 
determination  from  Andersen 
Instruments,  Incorporated,  Smyrna, 
Georgia,  for  a  PMm  monitor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  F.  McElroy,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
46),  National  Exposure  Research 
Laljoratory,  U.S.  EPA,  Research  Triangle 
Park.  North  Carolina  27711,  Phone: 
(919)  541-2622,  email:' 
mcelroy.frank@epa.gov. 

SUPPLEMENTARY  INFORMATION:  hi 

accordance  with  regulations  at  40  CFR 
part  53,  the  EPA  examines  various 
methods  for  monitoring  the 
concentrations  of  certain  pollutants  in 
the  ambient  air.  Methods  that  are 
determined  to  meet  specific 
requirements  for  adequacy  are 
designated  as  either  reference  or 
equivalent  methods,  thereby  permitting 
their  use  imder  40  CFR  part  58  by  States 
and  other  agencies  for  determining 
attainment  of  the  National  Ambient  Air 
Quality  Standards.  EPA  hereby 
announces  the  designation  of  a  new 
equivalent  method  for  measiu-ing  O3  in 
ambient  air.  This  designation  is  made 
imder  the  provisions  of  40  CFR  part  53, 
as  amended  on  July  18,  1997  (62  FR 
38764). 

The  new  equivalent  method  for  O3  is 
an  automated  method  which  utilizes  the 
measurement  principle  based  on  UV 
photometry.  The  newly  designated 
method  is  identified  as  follows: 

EQOA-0200-134,  "DKK  Corporation 
Model  GUX-113E  Ozone  Analyzer," 
operated  at  any  temperature  in  the  range  of 
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15  °C  to  35  °C  and  on  any  of  the  following 
measurement  ranges:  0-0.100  ppm,  0-0.200 
ppm,  0-0.5  ppm,  or  0-1.000  ppm. 

An  apphcation  for  an  equivalent 
method  determination  for  the  method 
based  on  this  DKK  analyzer  was 
received  by  the  EPA  on  December  2, 
1999.  The  analyzer  is  available 
commercially  from  the  applicant,  DKK 
Corporation,  4-13-14,  Kichijoji 
Kitamachi,  Musashino-shi,  Tokyo,  180, 
JAPAN. 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  the  applicant 
in  accordance  with  the  test  procedures 
specified  in  40  CFR  part  53  (as  amended 
on  July  18,  1997).  After  reviewing  the 
results  of  those  tests  and  other 
information  submitted  by  the  applicant, 
EPA  has  determined,  in  accordance 
with  part  53,  that  this  method  should  be 
designated  as  an  equivalent  method. 
The  information  submitted  by  the 
applicant  will  be  kept  on  file  at  EPA's 
National  Exposure  Research  Laboratory, 
Research  Triangle  Park,  North  Carolina 
27711  and  will  be  available  for 
inspection  to  the  extent  consistent  with 
40  CFR  part  2  (EPA's  regulations  imple- 
menting the  Freedom  of  Information 
Act). 

As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
states  and  other  air  monitoring  agencies 
under  the  requirements  of  40  CFR  part 
58,  Ambient  Air  Quality  Surveillance. 
For  such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manned 
associated  with  the  method  and  the 
specifications  and  limitations  (e.g., 
operating  temperature  or  measurement 
range)  specified  in  the  applicable 
designation  method  description  (see  the 
identification  of  the  method  above).  Use 
of  the  method  should  also  be  in  general 
accordance  with  the  guidance  and 
recommendations  of  applicable  sections 
of  the  "Quality  Assurance  Handbook  for 
Air  Pollution  Measinement  Systems, 
Volume  II,  EPA/600/R-94/0386." 
Vendor  modifications  of  a  designated 
reference  or  equivalent  method  used  for 
purposes  of  part  58  are  permitted  only 
with  prior  approval  of  the  EPA,  as 
provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
section  2.8  of  appendix  C  to  40  CFR  part 
58  (Modifications  of  Methods  by  Users). 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  application  for 
designation.  In  some  cases,  similar 
samplers  or  analyzers  manufactiu-ed 
prior  to  the  designation  may  be 
upgraded  (e.g.,  by  minor  modification  or 


by  substitution  of  the  approved 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designated  status  at  a 
modest  cost.  The  manufacturer  should 
be  consulted  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  reference  or  equivalent 
method  analyzers  or  samplers  comply 
with  certain  conditions.  These 
conditions  are  given  in  40  CFR  53.9  and 
are  summarized  below: 

(a)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  sampler  or  analyzer  when  it  is 
delivered  to  the  ultimate  piu^chaser. 

(b)  The  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 

(c)  The  sampler  or  analyzer  must 
fimction  within  the  limits  of  the 
applicable  performance  specifications 
given  in  parts  50  and  53  for  at  least  one 
year  after  delivery  when  main-tained 
and  operated  in  accordance  with  the 
operation  or  instruction  manual. 

(d)  Any  sampler  or  analyzer  off^ered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
equivalent  method  in  accordance  with 
part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzers  for  sale  as  part  of  a 
reference  or  equivalent  method  is 
required  to  maintain  a  list  of  ultimate 
purchasers  of  such  samplers  or 
analyzers  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
under  40  CFR  5  3 . 1 1  (b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analyzer  (as 
modified)  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  without  such  representation),  nor 
to  attach  a  label  or  sticker  to  the  sampler 
or  analyzer  (as  modified)  under  the 
provisions  described  above,  imtil  the 
applicant  has  received  notice  imder  40 
CFR  53.14(c)  diat  the  original 


designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
imtil  the  applicant  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  or 
analyzer  as  modified. 

(h)  An  applicant  who  offers  PM2  5 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
maintain  the  manufacturing  facility  in 
which  the  sampler  is  manufactured  as 
an  ISO  9001-certified  facility. 

(i)  An  applicant  who  offers  PM2  5 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
submit  annually  a  properly  completed 
Product  Manufacturing  Checklist,  as 
specified  in  part  53. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Dfrector,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
77),  National  Exposiu«  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711. 

Designation  of  this  equivalent  method 
is  intended  to  assist  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  imder  40 
CFR  part  58.  Questions  concerning  the 
commercial  availability  or  technical 
aspects  of  this  method  should  be 
directed  to  the  applicant. 

Receipt  of  New  Application 

EPA  is  also  hereby  announcing  that  it 
has  received  a  new  application  for  an 
equivalent  method  determination  under 
40  CFR  part  53.  Publication  of  a  notice 
of  receipt  of  such  applications  is 
required  by  section  53.5. 

On  January  12,  2000,  EPA  received  an 
application  for  an  equivalent  method 
determination  from  Andersen 
Instruments,  Incorporated,  500 
Technology  Court,  Smyrna,  Georgia  for 
its  Series  FH  62  C14  Suspended  Particle 
Monitor  for  monitoring  PMio  in  the 
atmosphere.  If,  after  appropriate 
technical  study,  the  Administrator 
determines  that  this  method  should  be 
designated  as  an  equivalent  method 
under  40  CFR  part  53,  notice  thereof 
will  be  published  in  a  subsequent  issue 
of  the  Federal  Register. 

Norine  E.  Noonan, 

Assistant  Administrator  for  Research  and 

Development. 

[FR  Doc.  00-5079  Filed  3-1-00:  8:45  am] 
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ENVmONMENTAIi  PROTECTION 
AGENCY 

[OPP-304M;  FRL-CJIM-7] 

PMticid*  Product^;  Registration 
Application 

AGENCY:  Environn^ental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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summary:  This  nol  ice  announces  receipt 
of  an  application  t  d  register  a  pesticide 
product  containini ;  a  new  active 
ingredient  not  incl  uded  in  any 
previously  registei  ed  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticid^,  Fungicide,  and 
Rodenticide  Act  (KIFRA),  as  amended. 
DATES:  Written  coiiments,  identified  by 
the  docket  control  i  number  OPP-30490, 
must  be  received  on  or  before  April  3, 
2000. 

ADOAESSES:  Comn  ents  may  be 
submitted  by  mail  electronically,  or  in 
person.  Please  foil  aw  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  li  of  the 
SUPPLEMENTARY  INteRMATION.  To  ensure 
proper  receipt  by  EPA.  It  is  imperative 
that  you  identify  c  ocket  control  number 
OPP-30490  in  the  subject  line  on  the 
first  page  of  your  i  espanse. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Loranger,  Biopesticides  and  Pollution 
Prevention  Divisi(  n  (751 IC),  Office  of 
Pesticide  Program  5,  Environmental 
Protection  Agenc> ,  Ariel  Rios  Building, 
1200  Pennsylvani  i  Ave..  NW., 
Washington.  DC  2  3460;  office  location/ 
telephone  numbei:  1921  Jefferson  Davis 
Highway,  Arlingtcn.  VA,  703  308-8056; 
and  e-mail  addres  >: 
loranger.  judy@ep<  .gov. 

SUPPLEMENTARY  IN  FORMATION: 


I.  General  Informfition 

A.  Does  This  Actibn 

You  may  be  aff(  cted 
you  are  an  agricul  tural 
manufacturer,  or 
manufacturer.  Pot  sntially 
categories  and  eniities 
are  not  limited  to 


Apply  to  Me? 

by  this  action  if 

producer,  food 

]  lesticide 

Jly  affected 
may  include,  but 


This  listing  is 
exhaustive,  but 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

nJDt  intended  to  be 
rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS),  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient.  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimiber 
OPP-30490.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBl).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30490  in  the 


subject  line  on  the  first  page  of  youj 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  F*rotection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arhngton,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  emy  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30490.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

•  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
adl  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT. 


Federal  Register / Vol.  65,  No.  42 /Thursday,  March  2,  2000 /Notices 


11311 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  siu^  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identiiy  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Application 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

File  Symbol:  6605  3-E.  Applicant:  ISP 
Fine  Chemicals,  Inc.,  1979  Atlas  St., 
Columbus,  OH  43228.  Product  Name: 
Trimedlure.  Pheromone.  Active 
ingredient:  Cyclohexanecarboxylic  acid, 
4  (or  5)-chloro-2-methyl-,l,l,- 
dimethylethyl  ester  at  98.0%.  Proposed 
classification/Use:  None.  For  Use  in 
manufacturing  or  formulating  registered 
pesticide  products. 

Authority:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  February  16,  2000. 
Janet  L.  Andersen, 

Biopesticides  and  Pollution  Prevention 
Division,  Office  of  Pesticide  Programs. 
(PR  Doc.  00-5051  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-921;  FRL-6494-3] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food; 
CrylF  Plant-Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
conmiodities. 

DATES:  Comments,  identified  by  docket 
control  n\unber  PF-921,  must  be 
received  on  or  before  April  3,  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-921  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  308-8375;  e-mail  address: 
mendelsohn.mike@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
ccxJes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 


be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docmnent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "Federal  Regirter — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
estabUshed  an  official  record  for  this 
action  under  docket  control  number  PF- 
921.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305^5805. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-921  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  yoiu-  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
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Division 
F  esticide  Programs 
Protection 
Bldg..  1200 
NW.,  Washington, 


•b} 


Bgrty 
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Resources  and 
{7502C).  Office  of 
(OPP),  Environmen|tal 
Agency,  Ariel  Rios 
Pennsylvania  Ave. 
DC  20460. 

2.  In  person  or 
your  comments  to: 
and  Records  Inte 
Information  Resouijces 
Division  (7502C) 
Programs  (OPP). 
Protection  Agency 
Mall  #2. 1921  Jeffe 
Arlington.  VA.  The 
8:30  a.m.  to  4  p.m 
Friday,  excluding 
PIRIB  telephone 
5805. 

3.  Electronically 
your  comments 
to:  "opp-docket@e}> 
submit  a  computer 
above.  Do  not  subiiit 
electronically  that 
CBI.  Avoid  the  use 
and  any  form  of  e 
submissions  will  b^ 
WordPerfect  6.1/8 
format.  All  comments 
must  be  identified 
niunberPF-921 
may  also  be  filed 
Depository  Librarii  is 

D.  How  Should  I H  indle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  ai  ly  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claii  a  information  that 
you  submit  to  EPA]  in  response  to  this 
document  as  CBI  b^  marking  any  part  or 

ion  as  CBI. 

:ked  will  not  be 
accordance  with 
in  40  CFR  part  2. 

lomplete  version  of 
icludes  any 
information  claimtd  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  incision  in  the  public 
version  of  the  offidial  record. 
Information  not  m  irked  confidential 
will  be  included  ii  i  the  public  version 
of  the  official  reco  -d  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedi  res  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHEfJ  INFORMATION 
CONTACT 


courier.  Deliver 
^'ublic  Information 
Branch  (PIRIB), 
and  Services 
.  C  ffice  of  Pesticide 
Er  vironmental 
Rm.  119.  Crystal 
son  Davis  Highway. 
PIRIB  is  open  from 
Monday  through 
1  }gal  holidays.  The 
ruimber  is  (703)  305- 

You  may  submit 
eie  :tronically  by  e-mail 
ia.gov,"  or  you  can 
disk  as  described 

any  information 
fou  consider  to  be 
of  special  characters 
inayption.  Electronic 
accepted  in 
or  ASCII  file 
in  electronic  form 
jy  docket  control 
El  ectronic  comments 
opline  at  many  Federal 


all  of  that  informal 
Information  so  m 
disclosed  except  i 
procedures  set  foi 
In  addition  to  one 
the  comment  that 


the 


E.  What  Should  I 
My  Comments  for 

You  may  find 
suggestions  helpfi  1 
comments: 

1 .  Explain  your 
possible. 


( 'Consider  as  I  Prepare 
EPA? 


following 

for  preparing  your 


k^iews  as  clearly  as 


2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemical  in 
or  on  various  food  conunodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Sul^ects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  23,  2000. 
)anet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Sunimary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  has  not  fully  evaluated  the  merits 
of  the  pesticide  petition.  The  simmiary 
may  have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  siunmary 
imintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner.  The  petition  simimary 
announces  the  availability  of  a 


description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Mycogen  Seeds  c/o  Dow  AgroSciences 
LLC 

0F6078 

EPA  has  received  a  pesticide  petition 
(0F6078)  from  Mycogen  Seeds  c/o  Dow 
AgroSciences  LLC,  9330  Zionsville 
Road,  Indianapolis,  IN  46268-1054 
proposing,  pvirsuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  plant-pesticide  Bacillus 
thuringiensis  CrylF  protein  and  the 
genetic  materied  necessary  for  its 
production  in  plants  in  or  on  all  food 
commodities. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended.  Mycogen 
Seeds  c/o  Dow  AgroSciences  LLC  has 
submitted  the  following  sununary  of 
information,  data,  and  argiunents  in 
support  of  their  pesticide  petition. 

Bacillus  thuringiensis  subspecies 
aizawai  CrylF  insect  control  protein  is 
expressed  in  com  plants  to  provide 
protection  from  key  lepidopteran  insect 
pests  such  as  the  European  com  borer. 
CrylF-protected  field  com  provides 
growers  with  a  highly  efficacious  tool 
for  controlling  important  insect  pests  in 
com  in  a  manner  that  is  fully 
compatible  with  integrated  pest 
management  practices. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  The  CrylF  gene 
was  isolated  from  Bacillus  thuringiensis 
subspecies  aizawai  modified  before  it 
was  inserted  into  com  plants.  The 
CrylF  insecticidal  protein  has  been 
adequately  characterized.  Several  safety 
studies  were  conducted  using  a 
microbially  produced  test  substance  that 
contained  11.4%  CrylF  protein.  Studies 
conducted  to  estabUsh  the  equivalence 
of  the  CrylF  protein  obtained  from  com 
or  from  a  microbial  source  demonstrate 
that  the  materials  are  similar  with 
respect  to  molecular  weight, 
immunoreactivity,  lack  of  post- 
translational  modification 
(glycosylationj  N-terminal  amino  acid 
sequence,  and  spectrum  of  bioactivity. 

2.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  No  analytical  method  is 
included  because  this  petition  requests 
an  exemption  from  the  requirement  for 
a  tolerance. 
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C.  Mammalian  Toxicological  Profile 

Cry  proteins  have  been  deployed  as 
safe  and  effective  pest  control  agents  in 
microbial  Bacillus  thuringiensis 
formulations  for  almost  40  years.  There 
are  currently  180  registered  microbial 
Bacillus  thuringiensis  products  in  the 
United  States  for  use  in  agriculture, 
forestry,  and  vector  control.  The 
numerous  toxicology  studies  conducted 
with  these  microbial  products  show  no 
significant  adverse  effects,  and 
demonstrate  that  the  products  are 
practically  non-toxic  to  mammals.  An 
exemption  from  the  requirement  of  a 
tolerance  has  been  in  place  for  these 
products  since  at  least  1971  (40  CFR 
180.1011). 

Toxicology  studies  conducted  to 
determine  the  toxicity  of  Cry  IF  insect 
control  protein  demonstrated  that  the 
protein  has  very  low  toxicity.  In  an 
acute  oral  toxicity  study  in  the  mouse, 
the  estimated  acute  LD50  by  gavage  was 
determined  to  be  >  5,050  milligrams/ 
kilograms  of  the  microbially  produced 
test  substance.  This  dose  is  12,190  x 
greater  than  the  estimated  95th 
percentile  for  human  dietary  exposure 
to  Cry  IF  protein  resulting  from 
consumption  of  foods  derived  from 
CrylF  protected  com.  This  estimate 
assumes  that  100%  of  the  com  crop 
produces  CrylF  protein  and  that  the 
protein  is  not  degraded  or  otherwise 
eliminated  in  food  processing.  This 
extremely  conservative  estimate  of  the 
margin  of  exposure  further  supports  the 
safety  of  CrylF  proteins  to  humans. 

In  an  in  vitro  study,  CrylF  protein 
was  rapidly  and  extensively  degraded  in 
simulated  gastric  conditions  in  the 
presence  of  pepsin.  CrylF  was 
completely  proteolyzed  to  amino  acids 
and  small  peptide  fragments  within  5 
minutes  at  molar  ratios  approximating 
1:100  (CrylF:pepsin).  This  indicates 
that  the  protein  is  highly  susceptible  to 
digestion  in  the  human  digestive  tract 
and  that  the  potential  for  adverse  health 
effects  from  chronic  exposure  is 
virtually  nonexistent.  Moreover, 
proteins  in  general  are  not  known  to  be 
carcinogenic.  A  search  of  relevant  data 
bases  indicated  that  the  amino  acid 
sequence  of  the  CrylF  protein  exhibits 
no  significant  homology  to  the 
sequences  of  known  allergens  or  protein 
toxins.  Thus,  CrylF  is  highly  unlikely  to 
exhibit  an  allergic  response. 

The  genetic  material  necessary  for  the 
production  of  the  CrylF  insect  control 
protein  are  nucleic  acids  unscheduled 
DNA  synthesis  which  are  common  to  all 
forms  of  plant  and  animal  life.  There  are 
no  known  instances  of  where  nucleic 
acids  have  caused  toxic  effects  as  a 
result  of  dietary  exposure. 


Collectively,  the  available  data  on 
CrylF  protein  along  with  the  safe  use 
history  of  microbial  Baci/yus 
thuringiensis  products  establishes  the 
safety  of  the  plant  pesticide  Bacillus 
thuringiensis  subspecies  aizawai  CrylF 
insect  control  protein  and  the  genetic 
material  necessary  for  its  production  in 
all  raw  agricultural  commodities. 

D.  Aggregate  Exposure 

In  simimary  the  potential  for 
significant  aggregate  exposure  to  CrylF 
protein  is  highly  unlikely. 

1.  Dietary  exposure — i.  Food. 
Significant  dietary  exposure  to  CrylF 
protein  is  unlikely  to  occur.  Dietary 
exposures  at  very  low  levels,  via 
ingestion  of  processed  commodities, 
although  they  may  occur,  are  imlikely  to 
be  problematic  because  of  the  low 
toxicity  and  the  high  degree  of 
digestibility  of  the  protein.    • 

ii.  Drinking  water.  In  addition,  the 
protein  is  not  likely  to  be  present  in 
drinking  water  because  the  protein  is 
deployed  in  minute  quantities  within 
the  plant,  and  studies  demonstrate  that 
CrylF  protein  is  rapidly  degraded  in 
soil. 

2.  Non-dietary  exposure.  Because 
Bacillus  thuringiensis  subspecies 
aizawai  CrylF  insect  control  protein  is 
expressed  in  minute  quantities  and  is 
retained  within  the  plant,  there  is 
virtually  no  potential  for  dermal  or 
inhalation  exposure  to  the  protein. 

E.  Cumulative  Exposure 

Common  modes  of  toxicity  are  not 
relevant  to  consideration  of  the 
cumulative  exposure  to  Bacillus 
thuringiensis  CrylF  insect  control 
protein.  The  product  has  demonstrated 
low  toxicity  and  these  effects  do  not 
appear  to  be  cumulative  with  any  other 
known  compounds. 

F.  Safety  Determination 

1.  U.S.  population.  The  deployment  of 
the  product  in  minute  quantities  within 
the  plant,  the  very  low  toxicity  of  the 
product,  the  lack  of  allergenic  potential, 
and  the  high  degree  of  digestibility  of 
the  protein,  are  all  factors  in  support  of 
Mycogen's  assertion  that  no  significant 
risk  is  posed  by  exposure  of  the  U.S. 
population  to  Bacillus  thuringiensis 
subspecies  aizawai  CrylF  insect  control 
protein. 

2.  Infants  and  children.  Non-dietar>' 
exposure  to  infants  and  children  is  not 
anticipated,  due  to  the  proposed  use 
pattern  of  the  product.  Due  to  the  very 
low  toxicity  of  the  product,  the  lack  of 
allergenic  potential,  and  the  high  degree 
of  digestibility  of  the  protein,  dietary 
exposiu"e  is  anticipated  to  be  at  very  low 


levels  and  is  not  anticipated  to  pose  any 
harm  to  infants  and  children. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Given  the  rapid  digestibility  of  CrylF 
delta  endotoxin,  no  chronic  effects  are 
expected.  CrylF  delta  endotoxin,  or 
metabolites  of  the  endotoxin  are  not 
known  to,  or  are  expected  to  have  any 
effect  on  the  immune  or  endocrine 
systems.  Proteins  in  general  are  not 
carcinogenic,  therefore,  no  carcinogenic 
risk  is  associated  with  the  CrylF 
protein. 

H.  Existing  Tolerances 

There  are  no  existing  tolerances  or 
exemptions  from  tolerance  for  Bacillus 
thuringiensis  subspecies  aizawai  CrylF. 

/.  International  Tolerances 

There  are  no  existing  tolerances  or 
exemptions  from  tolerance  for  Bacillus 
thuringiensis  subspecies  aizawaj  CrylF. 
|FR  Doc.  00-5050  Filed  3-1-00;  8:45  am] 
BNXING  CODE  6Se0-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6546-4J 

Agency  Compliance  Assistance 
Activity  Plan:  Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  U.S.  Environmental 
Protection  Agency's  (EPA)  Draft  Annual 
Compliance  Assistance  Activity  Plan 
(Plan)  reflects  EPA's  commitment  to 
help  entities  comply  with  regulatory 
requirements  and  improve 
environmental  performance  through 
compliance  assistance.  In  this  draft 
Plan,  EPA  catalogues  compliance 
assistance  activities  planned  across  the 
entire  Agency  for  FY  2001.  This 
comprehensive  approach  allows 
interested  stakeholders  to  understand 
the  Agency's  current  compliance 
assistance  priorities  and  activities  and 
to  suggest  where  tools  or  additional 
emphasis  are  still  needed.  The 
consolidated  information  will  also  assist 
compliance  assistance  providers  in 
determining  how  to  focus  their 
resources  without  duplicating  EPA's 
efforts.  Additionally,  the  regulated 
community  will  be  able  to  anticipate 
what  compliance  assistance  will  be 
available  to  them  in  the  near  future. 
The  Agency  is  seeking  stakeholder 
input  on  the  content,  structure  and 
usefulness  of  the  Plan.  EPA  intends  to 
utilize  this  feedback  in  the  FY02  budget 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-65458] 

Inventory  of  U.S.  Greenhouse  Gas 
Emissions  and  Sinks:  1990-1998 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  docimient  availability 
and  request  for  conunents. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  Berman,  {2d2)  564-7064;  e-mail 
at  bennan.joanne<Slepa.gov,  or  by  mail  at 
U.S.  Environmental  Protection  Agency, 
Office  of  Comphance,  Mail  Code  2224A. 
1200  Pennsylvania  Ave.  NW. 
Washington,  DC  2(004. 
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Dated:  February  2^,  2000. 
Michael  M.  Stahl, 
Acting  Director.  Offke 
[FR  Doc.  00-5043  FJled 
BILUNG  CODE  6560-50-p 
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3-1-00;  8:45  am) 


SUMMARY:  The  Draft  Inventory  of  U.S. 
Greenhouse  Gas  Emissions  and  Sinks: 
1990-1998  is  available  for  public 
review.  Annual  U.S.  emissions  for  the 
period  of  time  from  1990-1998  are 
summarized  and  presented  by  source 
category  and  sector.  The  inventory 
contains  estimates  of  carbon  dioxide 
(C02),  methane  (CH4).  nitrous  oxide 
(N20),  Hydrofluorocarbons  (HFC), 
perflourocarbons  (PFC),  and  sulfur 
hexaflouride  (SF6)  emission.  Th(! 
inventory  also  includes  estimates  of 
carbon  sequestration  in  U.S.  forests  and, 
new  this  year,  estimates  of  soil  carbon. 
The  technical  approach  used  in  this 
report  to  estimate  emissions  and  sinks 
for  greenhouse  gases  is  consistent  with 
the  methodologies  recommended  by  the 
Intergovernmental  Panel  on  Climate 
Change  (IPCC).  The  Inventory  of  U.S. 
Greenhouse  Gas  Emissions  and  Sinks  is 
the  latest  in  a  series  of  annual  U.S. 
submissions  to  the  Secretariat  of  the 
United  Nations  Framework  Convention 
on  Climate  Change. 

DATE:  To  ensure  your  comments  are 
considered  for  the  final  version  of  this 
document,  please  submit  your 
comments  prior  to  April  3,  2000. 
However,  comments  received  after  that 
date  will  still  be  welcomed  and  will  be 
considered  for  the  next  edition  of  this 
report. 

ADDRESSES:  Comments  should  be 
submitted  to  Mr.  Wiley  Barbour  at: 
Environmental  Protection  Agency, 
Climate  Policy  and  Programs  Division 
(2175),  401  M  Street,  SW,  Washington, 
DC  20460,  Fax:  (202)  260-6405. 

If  you  wish  to  send  an  email  with 
your  comments,  you  may  send  the  email 
to  barbour.wiley@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wiley  Barbour,  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  CUmate  Policy  and  Programs 
Division,  (202)  260-6972. 

SUPPLEMENTARY  INFORMATION:  You  may 
view  and  download  the  document 
referenced  above  on  the  US  EPA  global 
warming  site  at  http://www.epa.gov/ 
globalwarming/publications/emissions/. 


Dated:  February  23,  2000. 
Robert  Perciasepe, 

Assistant  Administrator,  Office  of  Air  and 

Radiation. 

(FR  Doc.  00-5038  Filed  3-1-00;  8:45  am) 

BILUNG  CODE  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

February  24,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  1,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  information  or  copies 
of  the  information  collections  contact 
Les  Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
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SUPPLEMENTARY  INFORMATION:  OMB 
Approval  Number:  3060-0751. 

Title:  Reports  Concerning 
International  Private  Lines 
Interconnected  to  the  U.S.  Public 
Switched  Network. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  8 
hours. 

Frequency  of  Response:  Annual. 

Total  Annual  Burden:  80  hours. 

Total  Annual  Costs:  $0. 

Needs  and  Uses:  The  filings  will  be 
used  by  the  Commission  in  reviewing 
the  impact,  if  any,  that  end-user  private 
line  interconnections  have  on  U.S. 
international  settlements  policy.  The 
data  will  also  enhance  the  ability  of 
both  the  Commission  and  interested 
parties  to  monitor  for  unauthorized 
resale  of  international  private  lines  that 
are  interconnected  to  the  U.S.  public 
switched  network. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-5032  Filed  3-1-00;  8:45  am) 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Da/e.  March  15,  2000. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Executive  Plaza  South.  6120 
Executive  Blvd.,  Rockville,  MD  20852. 
(Telephone  Conference  Call). 

Contact  Person:  Craig  A.  Jordan,  Chief, 
Scientific  Review  Branch,  NIH/NIDCD/DER. 
Executive  Plaza  South,  Room  400C, 
Bethesda,  MD  20892-7180;  301-496-6683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  February  18.  2000. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-4961  Filed  3-1-00;  8:45  am] 

BILLING  CODE  414CM>1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

February  23,  2000. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  Commission's 
burden  estimate;  (c)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  3,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 


Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0095. 

Title:  Annual  Employment  Report — 
Cable  Television. 

Form  Number:  FCC  395-A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1,950. 

Estimate  Time  Per  Response:  0.1 16  to 
2.417  hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  3,301  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  Annual 
Employment  Report,  FCC  Form  395-A, 
is  used  to  assess  industry'  trends.  Every 
cable  company  with  six  or  more  full- 
time  employees  and  all  Satellite  Master 
Anterma  Television  Systems  serving  50 
or  more  subscribers  and  having  six  or 
more  full-time  employees  must 
complete  FCC  Form  395-A.  It  must  be 
filed  annually.  Form  395-A  identifies 
employees  by  gender,  race,  color,  and/ 
or  national  origin  in  15  job  categories 
and  lists  data  on  each  entity's 
employees  by  their  full  or  part-time 
employment  status,  job  title,  and  job 
category.  Cable  companies  with  five  or 
fewer  employees  only  need  to  complete 
and  file  Sections  I,  II,  and  VIII  of  this 
form,  and  thereafter,  only  need  file 
again  if  their  employment  increases.. In 
addition,  cable  companies  with  six  or 
more  full-time  employees  must  file  a 
Supplemental  Investigation  Sheet  once 
every  five  years.  On  January  20,  2000, 
the  FCC  adopted  a  Report  and  Order  in 
MM  Docket  98-204  and  96-16,  Review 
of  the  Commission's  Broadcast  and 
Cable  Equal  Employment  Opportunity 
Rules  and  Policies  and  Termination  of 
the  EEO  Streamlining  Proceeding.  FCC 
Form  395-A  has  been  revised  to  reflect 
the  new  rules  and  policies  adopted  in 
this  Report  and  Order. 

OMB  Control  Number:  3060-01 13. 

Title:  Broadcast  EEO  Program  Report. 

Form  Number:  FCC  396. 

Type  of  Review:  Revision  of  cvurently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
Institutions. 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  1.0 
hours. 
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Ni^ber:  3060-0120. 
qual  Employment 
Program  Report. 
C  396-A. 

Revision  of  currently 
1. 
Bu  sinesses  or  other  for- 
for-profit 

ndents:  5,000. 
'er  Response:  1  hour. 
of  Rei  ponse:  On  occasion 
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ti) 


Gn 


Bi\rden:  5,000  hours. 
;  None. 
Applicants  seeking 
a  new  broadcast 
igiunent  of 
or  license,  and/or  to 
a  :quire  control  of  an 
conptruction  pennit  or 
Form  396-A.  The 
assist  the  applicant 
effective  EEO  program 

January  20,  2000, 
Report  and  Order  in 
and  96-16,  Review 
's  Broadcast  and 
Employment  Opportunity 
and  Termination  of 
ing  Proceeding.  This 
sed  to  reflect  the  new 
in  this  Report  and 
include  new 
c  uestions  in  Section  IV 
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inclusive.  Form 
ask  applicants  to 
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but  will  allow 


applicants  to  propose  recruitment 
contacts  which  they  believe  will  achieve 
wide  dissemination  and  be  productive 
in  generating  qualified  applicants. 
Applicants  will  also  be  required  to 
identify  in  Section  V  whether  they  elect 
to  utilize  the  supplemental  recruitment 
measures  or  to  use  the  alternative 
recruitment  program. 

OMB  Control  Number:  3060-0574. 

Title:  Annual  Employment  Report. 

Fonn  Number:  FCC  395-M. 

Tvpe  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  251. 

Estimated  Time  Per  Response:  0.166 
to  2.417  hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  394  hoiu-s. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  FCC  Form  395-M, 
Multi-Channel  Video  Programming 
Distributor  (MVPD)  Aimual 
Employment  Report,  is  used  to  assess 
industry  employment  trends.  The  report 
identifies  employees  by  gender,  race, 
color,  and/or  national  origin  in  15  job 
categories  and  collects  data  on  full  and 
part-time  employment  status,  job  titles, 
and  job  categories.  Every  MVPD  with  six 
or  more  full-time  employees  must  file 
FCC  Form  395-M  annually,  and  a 
Supplemental  Investigation  sheet  once 
every  five  years.  An  MVPD  with  five  or 
fewer  employees  must  file  Sections  1, 11, 
and  Vin  only  once,  unless  the  MVPD's 
employment  increases.  On  January  20, 
2000,  Uie  FCC  adopted  a  Report  and 
Order,  Review  of  the  Commission's 
Broadcast  and  Cable  Equal  Employment 
Opportunity  Rules  and  Policies  and 
Termination  of  the  EEO  Streamlining 
Proceeding,  which  modified  the 
Commission's  broadcast,  cable,  and 
MVPD  EEO  rules  and  policies  consistent 
with  the  D.C.  Circuit  Coiul's  decision  in 
Lutheran  Church-Missouri  Synod  v. 
FCC.  Form  395-M  has  been  revised  to 
reflect  the  new  rules  and  policies 
adopted  in  this  Report  and  Order. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-5031  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  6712-01-0 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  virriting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
16.  2000. 

A.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 

2272: 

1.  Jimmie  Michael  Luecke,  Giddings, 
Texas;  Timothy  Alan  Kleinschmidt — 
Trustee  for:  Fred  Luecke  Trust, 
Giddings,  Texas,  and  Susan  Luecke 
Trust,  Giddings,  Texas;  and  Jimmie 
Luecke  Children  Partnership,  Ltd., 
Giddings,  Texas;  to  acquire  additional 
Voting  shares  of  Giddings  Bancshares, 
Inc.,  Giddings,  Texas,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  First  National  Bank.  Giddings, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  25.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-^984  Filed  3-1-00;  8:45  am] 

BtLUNG  CODE  621 0-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
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writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  27, 
2000. 

A.  Federal  Reserve  Bank  of  Richmond 
(A.  Linwood  Gill,  HI,  Vice  President) 
701  East  Byrd  Street,  Richmond, 
Virginia  23261-4528: 

1.  Bay  National  Corporation, 
Baltimore,  Maryland;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bay 
National  Bank  (in  organization), 
Baltimore,  Maryland. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Ilhnois  60690-1414: 

1.  Union  Bancshares,  MHC,  Freeport, 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  USB  Bankshares, 
Inc.,  Freeport,  Illinois,  and  thereby 
indirectly  acquire  Union  Savings  Bank, 
Freeport,  Illinois. 

2.  USB  Bankshares,  Inc.,  Freeport, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Union  Savings 
Bank,  Freeport,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  25,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-4983  Filed  3-1-00;  8:45  am) 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ovimership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 


bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Ae  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  27, 
2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Terre  Haute  Savings  MHC,  Inc., 
Terre  Haute,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Terre 
Haute  Savings  Bank,  Terre  Haute, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  28,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  00-5077  Filed  3-1-00;  8:45  am] 
BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 


(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  16,  2000. 

A.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  The  Bank  of  New  York  Company, 
Inc.,  New  York,  New  York;  The  Chase 
Manhattan  Corporation,  New  York,  New 
York;  Comerica  Incorporated,  Detroit, 
Michigan;  First  Union  Corporation, 
Charlotte,  North  Carolina;  FleetBoston 
Financial  Corp.,  Boston,  Massachusetts; 
HSBC  Holdings  pic,  London,  England; 
HSBC  Holdings  BV,  Amsterdam, 
Netherlands;  HSBC  USA  hic,  Buffalo, 
New  York;  The  Royal  Bank  of  Scotland 
Group,  pic;  The  Royal  Bank  of  Scotland 
pic;  RBSG  International  Holdings  Ltd; 
all  of  Edinburgh,  United  Kingdom; 
Citizens  Financial  Group,  Inc., 
Providence,  Rhode  Island;  and  Simimit 
Bancorp,  Princeton,  New  Jersey;  to 
assume  through  NYCE  Corporation, 
Woodcliff,  New  Jersey,  certain 
obligations  of  FleetBoston  Financial 
Corp.  relating  to  FleetBoston  Financial 
Corp's  shared  electronic  funds  transfer 
network  and  thereby  engage  in  the 
following  data  processing  activities:  (1) 
ATM  services;  (2)  point  of  sale  services; 
(3)  terminal  driving;  (4)  card 
authorization  and  management  services; 
(5)  gateway  services;  and  (6) 
administrative  services,  pursuant  to 
§  225.28(b)(14)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  25.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-4985  Filed  3-1-00;  8:45  am] 
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FEDERAL  RESER  tE  SYSTEM 

Consumer  Advisory  Council;  Notice  of 
(Meeting  of  Consumer  Advisory 
Council 
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3istay,  Secretary  of 
Adv  sory  Council, 
Consul  ler  and  Community 
G  Dvemors  of  the 
SA^stem,  Washington, 


D.C.  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay,  202-452-6470. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins, 
202-452-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  28.  2000. 
Jennifer  J.  lohnson, 
Secretary  of  the  Board. 
[FR  Doc.  00-5078  Filed  3-1-00;  8:45  am) , 

Bk.     ING  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  9  a.m.,  March  13,  2000. 
PLACE:  National  Finance  Center,  TANO 
Building,  Conference  Room  7,  13800 
Old  Gentilly  Road,  New  Orleans, 
Louisiana. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  1.  Approval 
of  the  minutes  of  the  February  14,  2000, 
Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Approval  of  selection  criteria  for  C 
and  F  Fund  Managers  and  Annuity 
Vendor. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs  (202)  942-1640. 

Dated;  February  29.  2000. 
Elizabeth  S.  WoodrufT, 
General  Counsel,  Federal  Retirement  Thrift 
Investment  Board. 
(FR  Doc.  00-5170  Filed  2-29-00;  1:08  pm] 

BILUNG  CODE  6760-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  (1)  TANF  Data  Report,  ACF-199 
(Including  TANF  Sampling  and 

Annual  Burden  Estimates 


Statistical  Methods  Manual);  (2)  SSP- 
MOE  Data  Report,  ACF-209  (Including 
TANF  Sampling  and  Statistical  Methods 
Manual). 

OMBJVo.;  0970-0199. 

Description:  42  U.S.C.  611  requires 
States  and  Tribal  grantees  to  collect  on 
a  monthly  basis  and  report  to  DHHS  on 
a  quarterly  basis  a  wide  variety  of 
disaggregated  case  record  information 
for  their  programs  funded  under  TANF. 
If  a  State  wants  to  qualify  for  a  high 
performance  bonus  or  receive  a  caseload 
reduction  credit,  the  State  must  submit 
similar  data  for  its  separate  State 
programs.  A  State  or  Tribal  grantee  may 
comply  with  these  requirements  by 
collecting  or  submitting  case  record 
information  for  its  entire  caseload  or  for 
a  portion  of  the  caseload  that  is  obtained 
through  the  use  of  scientifically 
acceptable  sampling  methods.  Cxurently 
22  States  are  sampling  their  monthly 
caseloads  to  submit  the  required 
disaggregted  data.  We  expect  similar 
numbers  to  use  sampling  in  the  future 
and  be  subject  to  the  following 
revisions.  We  are  proposing  to  revise  the 
current  information  collection 
requirements  by:  (1)  Issuing  the  "TANF 
Sampling  and  Statistical  Methods 
Manual"  to  provide  guidance  to  States 
and  Tribal  grantees  on  the  sampling 
process;  (2)  adding  a  section  four  to  both 
data  collection  forms.  The  TANF  Data 
Report — Section  Four  is  designed  to 
collect  the  weighting  data  for  the  TANF 
program.  The  SSP-MOE  Data  Report- 
Section  Four  is  designed  to  collect  the 
weighting  for  the  SSP-MOE  programs. 
The  current  0MB  inventory  indicates  an 
approved  burden  of  516,680  hours  for 
the  TANF  Data  Report  and  the  SSP- 
MOE  Data  Report.  We  estimate  that  the 
proposed  revisions  will  increase  the 
burden  by  2,952  hours  for  a  total  revised 
estimated  annual  biu-den  of  519,632 
hours. 

Respondents:  State,  Local  or  Tribal 
Government 


Instalment 


Numtjer  of 
respondents 


Numt)er  of 
responses 

per 
respondent 


Average 
burden  hours 
per  response 


Total  burden 
flours 


TANF  Data  Report 
SSP-MOE  Data  Repkrt 


55 
17 


2,153.56 
674.25 


473,783 
45,849 


Estimated  Total 
Hours;  519,632 


Annual  Burden 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  ohtained  by 


writing  to  The  Administration  for 
Children  and  Families,  Office  of 
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Information  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days,  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  February  25,  2000. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 

(FR  Doc.  00-^969  Filed  3-1-00;  8:45  am) 

BILLING  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Program  Narrative  Objective 
Work  Plan  (OWP). 

OMB  No.:  0980-0204. 

Description:  Program  Narrative  (OWP) 
information  is  collected  as  part  of  a 
competitive,  discretionary  grant 
application  submitted  to  the 
Administration  for  Native  Americans 
(ANA).  Included  with  the  OWP  are 
standard,  government-wide  Federal 
assistance  application  forms  [e.g.,  SF- 
424,  424A,  424B,  Non-Constructions 
Assurances,  and  various  OMB 
certifications).  The  OWP  provides 
information  used  by  legislatively 
mandated  project  evaluation  panels  to 
compete  and  rank  applications.  ANA 
uses  the  OWP  information  to  perform 
legislatively  mandated  project 
evaluations  supporting  the  basis  for 
recommendations  to  award  or  not  award 
ANA  grants.  After  funding,  the  OWP  is 
used  to  reflect  funded  objectives  and  to 
administer  and  monitor  ANA  grants. 

Annual  Burden  Estimates 


OWP  information  presents  the  grant 
applicants'  locally-determined  project 
objectives  and  plan  to  achieve  those 
objectives.  Economic  development 
projects  may  attach  a  business  plan. 
OWP  information  is  presented  as 
narrative  and  transcribed  onto  a 
government  form  titled,  "ANA  Objective 
Work  Plan".  In  the  past,  ANA  used  two 
forms  to  collect  the  program  narrative; 
i.e.,  "Program  Narrative  Objective  Work 
Plan"  and  "Program  Narrative 
Approach."  The  new,  single  form 
combines  the  two  old  forms  and 
eliminates  some  information  items. 

Instructions  for  completing  the  OWP 
are  provided  in  the  "Administration  for 
Narrative  Americans  Application  Packet 
for  Financial  Assistance."  Instructions 
for  compiling  a  complete  application  are 
provided  in  the  packet.  The  OWP  and 
instruction  packet  are  used  in  all  ANA 
competitive  discretionary  grant 
programs  such  as  Social  and  Economic 
Development  Strategies  (SEDS),  Native 
American  Languages  Preservation, 
Environmental  Regulatory 
Enhancement,  etc. 

Resondents:  State,  Local  or  Tribal 
Government. 


Instrument 

Number  of 
respondents 

Number  of 

responses  per 

respondent 

1 

K  f^^n^H^.r.       Total  burden 
burden  riours             k„x.._ 

per  response             ^"'^ 

OWP  

650 

1 

28 

18,200 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Ms. 
Wendy  Taylor. 


Dated:  February  25,  2000. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  00-5029  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOF-^786] 

Eka  Chemicals,  Inc.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Eka  Chemicals,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  chlorine  dioxide 
produced  by  another  method. 


DATES:  Submit  written  comments  on  the 
petitioner's  environmental  assessment 
by  April  3,  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204-0001.  202-418- 
3074. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  0A4716)  has  been  filed  by 
Eka  Chemicals.  Inc.,  c/o  Keller  and 
Heckman  LLP,  1001  G  St.  NW..  suite 
500  West,  Washington.  DC  20001.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  173.300 
Chlorine  dioxide  (21  CFR  173.300)  to 
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provide  for  the  saf ; 
dioxide  produced 

The  potential 
of  this  action  is  be 
encourage  public 
consistent  with  rei 
the  National 
(40  CFR  1501.4(b)], 
placing  the  enviro 
submitted  with  th( 
subject  of  this 
at  the  Dockets 
(address  above)  foi 
comment.  Interested 
submit  to  the 
Branch  (address 
comments  by  Apri 
of  any  comments 
except  that  indivi 
copy.  Comments 
with  the  docket  n 
brackets  in  the 
document.  Received 
seen  in  the  office 
and  4  p.m.  Monda; ' 
FDA  will  also  pi 
any  amendments 
the  petitioner's  eni ' 
assessment  withou  t 
announcement  in  1  he 
If,  based  on  its  rev;  ew 
that  an  environme  ita 
is  not  required  anc 
in  a  regulation,  the 
of  the  agency's  fin 
impact  and  the 
finding  will  be 
regulation  in  the 
accordance  with  2 


a  re ' 
c  uals 


ae 


hea  i 


lac  J 
t) 


pull 


2000. 


Dated:  February  1 
Alan  M.  Rulis, 

Director,  Office  ofPr^market 
Center  for  Food  Safei 

[FR  Doc.  00-5015 
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use  of  chlorine 
)y  another  method, 
en  irironmental  impact 
ng  reviewed.  To 
{|articipation 

ations  issued  under 
Envirbnmental  Policy  Act 
the  agency  is 
1  imental  assessment 
petition  that  is  the 
notifce  on  public  display 
Mai  agement  Branch 
public  review  and 
persons  may 
DocUets  Management 
aqove)  written 

3.  2000.  Two  copies 
to  be  submitted. 
s  may  submit  one 
to  be  identified 
limber  found  in 
ing  of  this 
comments  may  be 
between  9  a.m. 
through  Friday, 
on  public  display 
,  or  comments  on, 
ironmental 
further 
Federal  Register. 
,  the  agency  finds 
impact  statement 
this  petition  results 
notice  of  availability 
(  ing  of  no  significant 
evipence  supporting  that 
ished  with  the 
FHeral  Register  in 
CFR  25.40(c). 


a  Dove 


Approval, 
and  Applied  Nutrition. 

3-1-00;  8:45  am] 


DEPARTMErrr  OF^HEALTH  AND 
HUMAN  SERVICE  > 

Food  and  Drug  Ac  ministration 
[Docket  No.  00F-07d9] 

National  Center  far  Food  Safety  and 
Technology;  Fiiinf  of  Food  Additive 
Petition 


agency:  Food  and 

HHS. 

action:  Notice. 


Food 


(F  )A) 


II 


summary:  The 

Administration 
that  the  National 
and  Technology, 
Technology,  has  fi 
proposing  that  the 
regulations  be  am^ded 
conditions  of  safe 


Drug  Administration, 


and  Drug 
is  announcing 
(Renter  for  Food  Safety 
inois  Institute  of 
ed  a  petition 
food  additive 

to  expand  the 
ise  for  X-radiation 


and  electron  beeun  energy  sources  for 
the  treatment  of  prepackaged  foods  by 
irradiation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mcirk  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3098. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  0M4711)  has  been  filed  by 
the  National  Center  for  Food  Safety  and 
Technology,  Illinois  Institute  of 
Technology,  6502  South  Archer  Rd., 
Summit-Argo,  IL  60501-1933.  The 
petitFon  proposes  to  amend  the  food 
additive  regulations  in  §  179.45 
Packaging  materials  for  use  during  the 
irradiation  of  prepackaged  foods  (21 
CFR  179.45)  to  expand  the  conditions  of 
safe  use  for  X-radiation  and  electron 
beam  energy  sources  for  the  treatment  of 
prepackaged  foods  by  irradiation. 

Tne  agency  has  determined  under  21 
CFR  25.32(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  Februar}'  14,  2000. 
Alan  L.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 

[FR  Doc.  00-5014  Filed  3-1-00;  8:45  am] 

BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Urology  Subcommittee  of  the  Advisory 
Committee  for  Reproductive  Health 
Drugs;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public.  , 

Name  of  Committee:  Urology 
Subcommittee  of  the  Advisory 
Committee  for  Reproductive  Health 
Drugs 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  April  10,  2000,  9  a.m.  to  5  p.m. 


Location:  Holiday  Inn,  Versailles 
Ballrooms,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Sandra  Titus  or  Jayne 
E.  Peterson  or  Robin  M.  Spencer,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-7001,  or  e-mail: 
TITUSS@CDER.FDA.GOV,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12537. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will 
consider  the  safety  and  efficacy  of  new 
drug  application  21-118,  Uprima^!^ 
(apomorphine  HCl  tablets,  sublingual, 
TAP  Holdings)  proposed  for  use  in  the 
treatment  of  erectile  dysfunction. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  5,  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  April  5,  2000,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  18,  2000. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  00-4947  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Office  of  AIDS  Research  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 


Federal  Register /Vol.  65,  No.  42 /Thursday,  March  2,)  (2000 /Notices 


11321 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Office  of  AIDS 
Research  Advisory  Council. 

Date:  March  29-0930,  2000. 

Time;  March  29,  2000.  8:30  am  to  5:30  pm. 

Agenda:  The  agenda  includes  a 
presentation  on  Racial  and  Ethnic  Minority 
issues,  report  of  the  Director,  OAR,  and  other 
business  of  the  Council. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Time:  March  30,  2000,  8:30  am  to  12:30 
pm. 

Agenda:  The  agenda  includes  a  briefing 
and  membership  comment  and  input  session 
on  the  FY  2002  draft  plan  for  HIV-Related 
Research. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Linda  Reck,  Head, 
Program,  Planning  and  Evaluation.  Office  of 
AIDS  Research,  NIH,  Bethesda,  MD  20892, 
(301)  402-8655. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.22,  Clinical  Research  Loan 
Repayment  Program  for  individuals  from 
Disadvantaged  Backgrounds;  93.232,  Loan 
Repayment  Program  for  Research  Generally; 
93.39,  Academic  Research  Enhancement 
Awfard;  93.936,  NIH  Acquired 
Immunodeficiency  Syndrome  Research  Loan 
Repayment  Program,  National  Institutes  of 
Health,  HHS) 

February  17,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-4957  Filed  3-1-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Biology 
and  Transplantation  of  the  Human  Stem  Cell. 

Date:  March  19-21,  2000. 

Time:  7  pm  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  University  Hotel,  615 
Washington  Avenue,  S.E.,  Minneapolis,  MN 
55414. 

Contact  Person:  William  Merritt,  PhD, 
Scientific  Review  Administrator.  National 
Cancer  Institute,  National  Institutes  of 
Health,  Grant  Review  Branch.  6116  Executive 
Boulevard,  Room  8034,  Bethesda,  MD  20892, 
301/496-9767. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.392,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  February  18,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-4960  Filed  3-1-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
46;  review  of  contract  N01DE72623. 

Date:  March  6,  2000. 

Time:  2  pm  to  4:30  pm. 


Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Natcher  Building,  Rm.  4AN44F. 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch,  Chief, 
4500  Center  Drive,  Natcher  Building,  Rm. 
4AN44F,  National  Institutes  of  Health, 
Bethesda,  MD  20892;  (301)  594-2372. 

The  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
28,  ROl  Review,  Applicant  Interview. 

Date:  March  27-28,  2000. 

Time:  2  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Pocks  Hill  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Yasaman  Shirazi, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Dental  &  Craniofacial 
Res..  Bethesda.  MD  20892;  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
29;  Review  of  ROl. 

Dofe.  April  13,  2000. 

Time:  1  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Philip  Washko,  Scientific 
Review  Administrator,  4500  Center  Drive, 
Natcher  Building,  Rm.  4AN44F,  National 
Institutes  of  Health,  Bethesda,  MD  20892; 
(301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
38;  Review  of  K-23. 

Date:  April  19,  2000. 

Time:  10:30  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building.  Rm.  4AN44F, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Yasaman  Shirazi, 
Scientific  Review  Administrator,  4500  Center 
Drive.  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  Institutes  of  Health,  of 
Dental  &  Craniofacial  Res.,  Bethesda.  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
21.  Review  of  ROl. 

Date:  April  20,  2000. 

Time:  10:30  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  Rm.  4AN44F, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Yasaman  Shirazi, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institute  of  Dental  &  Craniofacial 
Res..  Bethesda.  MD  20892;  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
31,  Review  of  R42. 
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Date:  April  24.  20qO 
Time:  11:30  am  to 
Agenda:  To  review 

applications. 
Place:  Natcher  Bui 

Bethesda.  MD  20892 

Call). 

Contact  Person:  PI  i! 

Review  Administrate  r 

Natcher  Building.  Rr  i 

Institutes  of  Health 

(301)  594-2372. 


pm. 
and  evaluate  grant 

ding.  Rm.  4AN44F. 
(Telephone  Conference 

p  VVashko,  Scientific 
.  4500  Center  Drive, 
4AN44F.  National 
lethesda,  MD  20892; 


(Catalogue  of  Federa 
Program  Nos.  93.121 
Disorders  Research 
Health.  HHS) 


Domestic  Assistance 
Oral  Diseases  and 
Jational  Institutes  of 


Dated:  February  2 
LaVerae  Y.  Stringiield 

Director.  Office  ofFe  ieral 
Committee  Policy. 
[FR  Doc.  00-4948  Fi 
BILLING  CODE  4140-01-1 


DEPARTMENT  OF 
HUMAN  SERVICES 


National  Institutes  of  Health 


National  Institute 
Closed  Meetings 


3n  Aging;  Notice  of 


Pursuant  to  sect 
Federal  Advisory 
amended  (5  U.S.C 
is  hereby  given  of 
meetings. 

The  meetings  w 
public  in  accordai  ce 
provisions  set  fort  i 
552b(c)(4)  and 
as  amended.  The 
the  discussions 
confidential  trade 
property  such  as 
and  personal 
individuals 
applications,  the 
would  constitute 
invasion  of  perso 


552b( 


coil 


'H 


ng- 
000. 


H(t 


Jam 


Name  of  Committi « 
Aging  Special  Emph  j; 
Immunobiology  of 

Date:  March  1-2, : 

Time:  7  pm  to  5  p 

Agenda:  To  reviev  ■ 
applications 

Place:  Empress 
lolla,  CA  92037. 

Contact  Person 
Chief.  Scientific  Rev  i 
Gateway  Building 
Suite  2C212,  Bethe: 
9666. 

This  notice  is 
days  prior  to  the  mefeting 
limitations  imposed 
funding  cycle. 

Name  of  Committee 
Aging  Special  Empl 
Grant  Applications 


i  beii  g 
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due  to  the  timing 
by  the  review  and 


National  Institute  on 
asis  Panel:  Review  of 


Date:  March  2,  2000. 

Time:  9  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Gateway 
Building  Rm  2C212,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Ramesh  Vemuri,  Office  of 
Scientific  Review,  National  Institute  on 
Aging,  The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C212,  Bethesda, 
MD  20892;  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel:  To  Review  a 
Program  Project  Grant  Application. 

Date:  March  7-8.  2000. 

Time:  7  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Columbia  East,  1612 
North  Providence  Road,  Columbia,  MO 
65202. 

Contact  Person:  Arthur  Schaerdel, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892; 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel:  Review  of 
Grant  Application. 

Dofe.  March  10,  2000. 

Time:  7:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Lawrence  Center,  200 
McDonald  Drive,  Lawrence,  KS  66044. 

Contact  Person:  Ramesh  Vemuri,  Office  of 
Scientific  Review,  National  Institute  on 
Aging,  the  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C212,  Bethesda, 
MD  20892:  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel:  To  review 
R03  grant  applications. 

Date:  March  14-15,  2000. 

Time:  2  pm  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Gaithersburg,  2 
Montgomery'  Village  Avenue,  Gaithersburg, 
MD  20879. 

Contact  Person:  Jeffrey  M.  Chernak,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212;  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Review  of 
Program  Project  Grant. 

Date:  April  6-7.  2000, 
Time:  7  pm  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn,  Montgomery  Village 
Ave,  Gaithersburg,  MD  20879. 

Contact  Person:  Paul  Lenz,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892;  (301)  496- 
9666. 

(Catalogue  of  Federal  domestic  Asistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  February'  23,  2000. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-4949  Filed  3-1-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unweu-ranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Dofe;  March  21,  2000. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  South,  Room  400C, 
6120  Executive  Blvd.,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Craig  A.  Jordan,  Chief, 
Scientific  Review  Branch,  NIH/NIDCD/DER, 
Executive  Plaza  South,  Room  400C, 
Bethesda,  MD  20892-7180;  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  February  23,  2000. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  00-4950  Filed  3-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date;  March  31,  2000. 

Time:  3  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Paul  A.  Sheehy,  Scientific 
Review  Administrator,  Scientific  Review 
Branch,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd,  Suite  3208, 
MSC  9529,  Bethesda,  MD  20892-9529;  301- 
496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  February  23,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-4951  Filed  3-1-00:  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Dote:  March  6-7,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Helen  R.  Sunshine.  Chief. 
Office  of  Scientific  Review,  National  Institute 
of  General  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building,  Room 
lAS-13,  Bethesda,  MD  20892;  (301)  594- 
2881. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 

Dated:  February  23,  2000, 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-4952  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  22-24,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  N.W.,  Washington.  DC 
20037. 

Contact  Person:  Houmam  H  Araj,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  6001  Executive  Blvd., 
Room  6150,  MSC  9608,  Bethesda.  MD  20892- 
9608:  301-443-1340. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Researr:h 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  February-  23,  2000. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-4953  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  March  21,  2000. 

Time:  9  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler.  PhD, 
Scientific  Review  Administrator.  Division  of 
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Extramural  Activitie  i 
Mental  Health,  NIH 
6001  Executive  Blvd 
Bethesda,  MD  20892 


2t00. 


ND 


Name  of  Committ^ 
Mental  Health  Speci 
Date:  March  21 
Time:  11  am  to  1 
Agenda:  To  review 
applications. 

Place:  Holiday  In 
Avenue,  Bethesda. 

Contact  Person:  H 
Scientific  Review  Adm 
Extramural  Activitie 
Mental  Health.  NIH. 
6001  Executive  Blvd 
Bethesda,  MD  20892 

(Catalogue  of  Federa 
Program  Nos.  93.242 
Grants:  93.281.  Sciei 
Award,  Scientist  De 
Clinicians,  and  Reseirch 
93.282.  Mental  Healfi 
Service  Awards  for 
National  Institutes  o 


.  National  Institute  of 
SJeuroscience  Center, 
Rm.  6150,  MSC  9608, 
9608,  301/443—7216. 
National  Institute  of 
1  Emphasis  Panel. 


8120  Wisconsin 
20814. 
(  nry  I.  Haigler.  PhD, 
inistrator.  Division  of 
National  Institute  of 
■^Jeuroscience  Center. 
,Rm.  6150.  MSC  9608, 
-9608,  301/443—7216. 


Domestic  Assistance 
Mental  Health  Research 
ist  Development 
lopment  Award  for 
Scientist  Award; 
National  Research 
I^esearch  Training, 
Health,  HHS) 


Dated:  February  2,  ,  2000. 
LaVerae  Y.  Stringfie  d. 
Director.  Office  ofFe  ieral  Advisory 
Committee  Policy. 
(PR  Doc.  00-^954  Fi 
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HUMAN  SERVICER 

National  Institutes  i  of  Health 


National  Institute 
Health  Sciences; 
Meetings 

Pursuant  to  sect  on 
Federal  Advisory 
amended  (5  U.S.C 
is  hereby  given  of  khe 
meetings. 

The  meetings  w  11 
public  in  accordai  ce 
provisions  set  forth 
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as  amended.  The 
the  discussions  cg|u 
confidential  trade 
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would  constitute 
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Name  of  Commi 
Environmental  Hea 
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ES-012). 
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Time:  8:30  am  to  ! 
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Inte(vention  Research  (RFA 
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.NC  27713. 


Contact  Person:  David  P.  Brown,  MPH. 
Scientific  Review  Administrator,  Nat'l 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233.  Research  Triangle  Park,  NC 
27709.  (919)  541^964. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  K  Grant  Applications. 

Dare;  March  31.  2000. 

Time:  10  am  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus,  Building  4401, 
Conference  Room  122.  79  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Linda  K.  Bass.  PhD. 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-24,  Research  Triangle  Park. 
NC  27709,  (919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  February'  17,  2000. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-4956  Filed  3-1-00:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  13-15,  2000. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington.  DC  20037. 

Contact  Person:  L.R.  Stanford,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institutes  of 
Health,  NIH,  Neuroscience  Center,  6001 
Executive  Blvd.,  Room  6138,  MSC  9606. 
Bethesda,  MD  20892-9606,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  28-29,  2000. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington.  DC  20037. 

Contact  Person:  Houmam  H.  Araj,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Health,  NIH.  6001  Executive  Blvd.,  Room 
6150,  MSC  9608.  Bethesda,  MD  20892-9608, 
301-44.3-1340. 

Name  of  Coinmittee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  6-7,  2000. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  L.R.  Stanford,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Health,  NIH,  Neuroscience  Center,  6001 
Executive  Blvd.,  Room  6138,  MSC  9606. 
Bethesda,  MD  20892-9606,  301-433-6470. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  February  18.  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-4959  Filed  3-1-00;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Immunogenics  of  Marrow 
Allografting. 

Date:  March  9,  2000. 

Time:  11:15  am  to  1:15  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive,  Room 
2156,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Edward  W.  Schroder, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2156,  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610;  301-496-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93-855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  18,  2000. 
LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-4962  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Training 
and  Career  Development. 

Date:  March  8-9,  2000. 


Time:  5  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd,  Bethesda,  MD  20814. 

Contact  Person:  Khursheed  Asghar,  Chief, 
Basic  Sciences  Review  Branch,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  Msc 
9547,  Bethesda,  MD  29089-2954;  301-443- 
2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  18.  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-4963  Filed  3-1-00;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Metabolic  Pathology 
Study  Section. 

Date:  March  13-15,  2000. 

Time:  8  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street.  N.W., 
Washington.  DC  20007-3701. 

Contact  Person:  Marcelina  B.  Powers, 
DVM,  MS,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804,  Bethesda,  MD  20892, 
(301)435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  Cell 
Development  and  Function  6. 

Date;  March  13-14,  2000. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Gerhard  Ehrenspeck,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5138, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1022,  ehrenspeckg@nih.csr.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  13-14,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Bruce  Maurer,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe;  March  13,  2000. 

Time:  10:30  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  M.  Pattatucci,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5220. 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1775. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  14-15.  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike. 
Rockville,  MD  20852. 

Contact  Person:  Angela  M.  Pattatucci.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5220, 
MSC  7852,  Bethesda.  MD  20892.  (301)  435- 
1775. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z>o<e;  March  14-15,  2000. 

Time:  8:30  am  to  12  pm. 
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Agenda:  To  review 
applications. 

Place:  Bethesda  Ho 
Wisconsin  Avenue 

Contact  Person:  He 
Scientific  Review 
Scientific  Review.  Na  I 
Health,  6701  Rocklei 
MSC  7846,  Bethesda 
1254. 

Name  of  Committer  ■ 
Review  Special 

Date;  March  14, 

Time:  9  am  to  5  pn; . 

Agenda:  To  review 
applications. 

Place:  Double 
Pike.  Rockville,  MD 

Contact  Person. 
Scientific  Review 
Scientific  Review 
Health,  6701  Rockle 
MSC  7854,  Bethesda. 
1175,  bakerh@csr.ni 

Name  of  Committe  r 
Review  Special  Empl 

Dafe:  March  14, 

Time:  10  am  to  4 

Agenda:  To  review 
applications. 

Place:  Holiday  Inn 
lefferson  Davis  High 
22202. 

Contact  Person: 
Scientific  Review 
Scientific  Review, 
Health.  6701  Rocklei 
MSC  7806,  Bethesda 
1153. 

Name  of  Com/n/ffefe 
Review  Special  Empl  i 

Dafe:  March  14-15 

Time:  7:30  am  to  4 

Agenda:  To  review 
applications. 

Place:  Holiday  Inn 

Contact  Person 
Scientific  Rt-view 
Scientific  Review. 
Health,  6701  Rockl 
MSC  7890,  Bethesda 
1045,  corsaroc@csr.n 

(Catalogue  of  Federa 
Program  Nos.  93.306 
93.306;  93.333,  Clini 
93.337,  93.393-93 
93.846-93.878,  93. 
Institutes  of  Health 


and  evaluate  grant 


iday  Inn,  8120 
Efethesda,  MD  20814. 
man  Teitelbaum,  PhD, 
Adininistrator,  Center  for 
onal  Institutes  of 
e  Drive,  Room  5190, 
MD  20892,  (301)  435- 


Nct 
cge 


3tB 
8?  2 


Dated:  February  2:: 
Anna  SnoufTer, 

Acting  Director.  Offii 
Committee  Policy. 
[FR  Doc.  00-4955  Fi 
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and  evaluate  grant 

NJational  Airport,  2650 
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Arjiold  Revzin,  PhD, 
Adininistrator,  Center  for 
ional  Institutes  of 
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Bethesda.  MD  20814. 
M.  Corsaro,  PhD, 
Atfciinistrator,  Center  for 
National  Institutes  of 
Drive,  Room  2204, 
MD  2U892.  (301)  435- 
h.gov. 

Domestic  Assistance 
Comparative  Medicine, 
:al  Research,  93.333, 
93.837-93.844, 
93.893,  National 
IIHS) 


.2000. 

of  Federal  Advisory 
3d  3-1-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group,  Experimental 
Cardiovascular  Sciences  Study  Section. 

Dofe;  March  6-7,  2000. 

r/me;8amto6:30pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW, 
Washington,  DC  20007-3701. 

Contact  Person:  Anshumali  Chaudhari, 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4128, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1210. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  6-7,  2000.       , 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  American  Inn,  8130  Wisconsin 
Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854,  Bethesda,  MD  20892-7854,  (301) 
435-1177,  bunnagb@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  6-7,  2000. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Georgetown  Suites,  1111  30th  Street, 
NW,  Washington,  DC  20007. 

Contact  Person:  Nadarajen  A.  Vydelingum, 
PhD,  Scientific  Review  Administrator, 


Special  Study  Section — 8,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  MSC  7854,  Rm 
5122,  Bethesda,  MD  20892,  (301)  435-1176, 
vydelinn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  6-7,  2000. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave., 
NW,  Washington,  DC  20007. 

Contact  Person:  Patricia  H.  Hand,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1767,  handp@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date:  March  6,  2000. 

rime:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Eugene  Vigil,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5144, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Initial  Review  Group,  Respiratory 
and  Applied  Physiology  Study  Section. 

Date:  March  6-7,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Everett  E.  Sinnett,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1016,  sinnett@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group, 
Cardiovascular  and  Renal  Study  Section. 

Date:  March  6-7,  2000. 
Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  MD  20814. 

Contact  Person:  Anthony  C.  Chung,  PhD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4138. 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1213. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  6-7,  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person  .Houston  Baker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1175  bakerth@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  6.  2000. 

Time:  4  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Eugene  Vigil,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5144, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1025, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  6,  2000. 

Time:  12  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  1489  lefferson  Davis 
Hwy,  Arlington^  VA  22202. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Virology  Study  Section. 

Date:  March  7-8,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street.  NW, 
Washington,  DC  20037. 

Contact  Person:  Rita  Anand,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 


MSC  7880,  Bethesda,  MD  20892,  (301)  435- 
1151. 

Thi<;  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  7,  2000. 

Time:  11  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  John  Bishop.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  7.  2000. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  7,  2000. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Eugene  M.  Zimmerman, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4202, 
MSC  7812,  Bethesda.  MD  20892,  301-435- 
1220,  zimmemg@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  7.  2000. 

Time:  1:30  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street.  NW, 
Washington,  DC  20007-3701. 

Contact  Person:  Robert  Su,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  4134.  MSC  7840. 
Bethesda.  MD  20892.  (301)  435-1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impo.sed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  7,  2000. 

Time:  3  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  M.  Pattatucci.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5220, 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1775. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiova.scular 
Sciences  Initial  Review  Group.  Hematology 
Subcommittee  2. 

Date:  March  8-9,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  jerrold  Fried,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4126, 
MSC  7802,  Bethesda,  MD  20892-7802,  301- 
435-1777,  friedj@csr.nih.gov. 

This  notice  is  being  published  less  than  13 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  8-10,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Club  Quarters  DC.  839  17th  Street, 
NW.  Washington,  DC  20006. 

Contact  Person:  David  L.  Simpson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5192, 
MSC  7846.  Bethesda,  MD  20892,  (301)  435- 
1278. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  of  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  8-10,  2000. 

Time:  8:30  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn.  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Angela  M.  Pattatucci,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5220, 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1775. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
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Time;  11  am  to  12 

Agenda:  To  review 
applications. 

Place:  NIH,  Rockle^ge 
20892.  (Telephone 

Contact  Person:  \o 
Scientific  Review 
Scientific  Review,  Na ; 
Health,  6701  Rockies 
MSC  7806,  Bethesda 
1725. 

This  notice  is  beinj 
days  prior  to  the  mee'  ing 
limitations  imposed 
funding  cycle. 

Name  of  Committei 
Review  Special  Emph  as 

Date:  March  8.  200(  i 

Time:  1  pm  to  2  pn  . 

Agenda:  To  review 
applications. 

Place:  NIH,  Rockle(|g( 
20892.  (Telephone 

Contact  Person:  Jo 
Scientific  Review 
Scientific  Review, 
Health.  6701  Rockle 
MSC  7844,  Bethesda 
1250. 

This  notice  is  bein^ 
days  prior  to  the  meei  i 
limitations  imposed 
handing  cycle. 

Name  of  Committei 
Review  Special  Emph  a 

Date:  March  8-10. 

Time:  7  pm  to  10 

Agenda:  To  review 
applications. 

Place:  The  Inn  at 
Longwood  Avenue 

Contact  Person: 
Scientific  Review  Ad 
Scientific  Review.  Nalio 
Health,  6701  Rockle 
MSC  7806.  Bethesda, 
1180. 

This  notice  is  beinj 
days  prior  to  the  me 
limitations  imposed 
ftmding  cycle. 

Name  of  Committei 
Review  Special  Emph  a 

Date:  March  9,  200(  i 

Time:  8  am  to  4  pm 

Agenda:  To  review 
applications. 

Place:  Westin  Fairfax 
Massachusetts  Ave, 
20008. 

Contact  Person:  Ra 
Scientific  Review 
Scientific  Review,  Na  i 
Health,  6701  Rocklei 
MSC  7852,  Bethesda. 
1167,  srinivar@csr.ni 

Name  of  Committei  ^ 
Review  Special  Empl 
Dofe;  March  9-10. 
Time:  8:30  am  to  5 


]  m. 
and  evaluate  grant 


2,  Bethesda,  MD 
Conference  Call). 

L.  Bowers,  PhD, 
Adjninistrator,  Center  for 
ional  Institutes  of 

Drive,  Room  4168, 
MD  20892,  (301)  435- 


Center  for  Scientific 
is  Panel. 


and  evaluate  grant 

,e  2.  Bethesda.  MD 
Ciinference  Call). 
Bishop,  PhD. 
Administrator,  Center  for 
National  Institutes  of 
Drive,  Room  5180. 
MD  20892,  (301)  435- 


I  an 


:Marj 


Bd;i 


Ad  n 


Bd'i 


Federal  Register / Vol.  65,  No.  42 /Thursday,  March  2,  2000 /Notices 


published  less  than  15 
due  to  the  timing 
the  review  and 


published  less  than  15 
ng  due  to  the  timing 
the  review  and 


Center  for  Scientific 
sis  Panel. 
000. 


md  evaluate  grant 


B)stc 


L(  ngwood  Medical,  342 
on  MA  02115. 
am  G.  Behar.  PhD, 
inistrator.  Center  for 
nal  Institutes  of 
,e  Drive,  Room  4178, 
MD  20892,  (301)  435- 


ni 


lU- 


published  less  than  15 
due  to  the  timing 
the  review  and 


e  ing 


Center  for  Scientific 
sis  Panel. 


and  evaluate  grant 


NW 


Hotel,  2100 

,  Washington,  DC 


iga  V  Srinivas,  PhD. 

inistrator.  Center  for 
ional  Institutes  of 
;e  Drive,  Room  5108, 
MD  20892,  (301)  435- 

gov. 

Center  for  Scientific 
asis  Panel. 
000. 
Dm. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hampshire  Hotel,  1310  New 
Hampshire  Ave,  NW,  Washington,  DC  20036. 

Contact  Person:  Jay  Joshi,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5184,  MSC  7846, 
Bethesda,  MD  20892,  (301)  435-1184. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  9-10,  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  St., 
NW,  Washington,  DC  20007. 

Contact  Person:  Thomas  A.  Tatham,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0692,  tathamt@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-EVR- 
01. 

Date:  March  9,  2000. 

Time:  10  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Garrett  V.  Keefer,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4190. 
MSC  7808.  Bethesda,  MD  20892,  (301)  435- 
1152. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  HEM- 
2  (02). 

Date:  March  9.  2000. 

Time:  11  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  Versailles  IV 
Room.  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  Jerrold  Fried,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4126, 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1777. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  9-10,  2000. 

Time:  2  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Palladian  West,  Chevy  Chase,  MD  20815. 

Contact  Person:  Nancy  Shinowara,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4208, 
MSC  7814,  Bethesda,  MD  20892-7814,  (301) 
435-1173,  shinowan@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  March  9-1 1 ,  2000. 

Time:  5  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Regal  Harvest  House,  1345  Twenty- 
Eight  Street,  Boulder,  CO  80302. 

Contact  Person:  Eugene  Vigil.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5144, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1025. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  The  History 
of  Medicine  Study  Section. 

Dafe;  March  10,2000. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Luigi  Giacometti,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1246. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  March  10,  2000. 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Karen  Sirocco,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3184, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0676. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  10.  2000. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  60461, 
MSC  7890,  Bethesda,  MD  20892,  301-435- 
1159,  ameros@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  February  18,  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-4958  Filed  3-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Institute  of  Environmental 
Health  Sciences,  National  Toxicology 
Program;  Request  for  Comments  on 
Substances  Nominated  to  the  National 
Toxicology  Program  (NTP)  for 
Toxicological  Studies  and  on  the 
Testing  Recommendations  Made  by 
the  NTP  interagency  Committee  for 
Chemical  Evaluation  and  Coordination 
(iCCEC);  Solicitation  of  Information  on 
Nominated  Substances 

Summary 

The  National  Toxicology  Program 
(NTP)  routinely  solicits,  accepts  and 
reviews  for  consideration  nominations 
for  toxicological  studies  to  be 
undertaken  by  the  Program  on 
substances  of  potential  himian  health 
concern.  Nominations  are  received  from 
Federal  agencies,  industry,  the  public, 
and  other  interested  parties  and  undergo 
several  levels  of  review  before 
toxicological  studies  are  designed  and 
implemented.  The  NTP  Interagency 
Committee  for  Chemical  Evaluation  and 
Coordination  (ICCEC)  serves  as  the  first 
level  of  review  for  NTP  nominations.  At 
the  December  13, 1999  meeting  of  the 
ICCEC,  12  new  nominations  were 
reviewed  and  testing  recommendations 
made.  As  part  of  an  effort  to  inform  the 
public  and  to  obtain  input  about  the 
selection  of  chemicals  for  evaluation, 
the  NTP  routinely  seeks  public 
comment  on  (1)  substances  nominated 
to  the  Program  for  toxicological  studies 
and  (2)  the  testing  recommendations 
made  by  the  ICCEC.  This  announcement 
outlines  briefly  the  process  for 
nomination  and  selection  of  substances 
for  NTP  study,  presents  the  testing 
recommendations  made  by  the  ICCEC  at 
the  December  13, 1999  meeting, 
requests  comment  on  those  nominations 
and  recommendations,  and  solicits  the 
submission  of  additional  information  for 
consideration  by  the  NTP  in  its 
subsequent  evaluation  of  the 
nominations. 

Background 

1 .  Nomination  and  Selection  of 
Substances  for  NTP  Studies 

The  nomination  and  selection  for 
study  of  chemicals  and  agents  with  the 
highest  potential  for  adversely 
impacting  public  health  are  essential  to 
the  success  of  the  NTP's  testing 
program.  The  nomination  process  is 
open  and  nominations  are  solicited  from 
academia,  Federal  and  State  regulatory 
and  health  agencies,  industr}',  and  labor 


unions,  as  well  as  from  environmental 
groups  and  the  general  public. 
Particular  assistance  is  sought  for  the 
nomination  of  studies  to  be  undertaken 
by  the  NTP  that  permit  the  testing  of 
hypotheses  to  enhance  the  predictive 
ability  of  future  NTP  studies,  address 
mechanisms  of  toxicity,  or  fill 
significant  gaps  in  the  knowledge  of  the 
toxicity  of  chemicals  or  classes  of 
chemicals.  Substances  selected  for  study 
generally  fall  into  two  broad 
overlapping  categories:  (1)  Those 
substances  of  greatest  concern  for  public 
or  occupational  health  and  (2) 
chemicals  for  which  toxicological  data 
is  needed  to  reduce  imcertainty  in  risk 
assessment  by  aiding  species-to-species 
extrapolation  and  understanding  dose- 
response  relationships.  Substances  may 
be  studied  for  a  variety  of  health-related 
effects,  including  but  not  limited  to. 
reproductive  and  developmental 
toxicity,  genotoxicity,  immunotoxicity, 
metabolism  and  disposition,  as  well  as 
carcinogenicity.  The  possible  public 
health  consequences  of  exposure  remain 
the  over-riding  factor  in  the  decision  to 
study  a  particular  chemical  or  agent. 
Selections  for  government  testing  are 
based  on  the  principle  that  responsible 
manufacturers  will  evaluate  their  own 
chemicals  or  agents  for  health  and 
environmental  effects  as  mandated  by 
Congress  under  legislative  authorities. 
Increased  efforts  continue  to  be  focused 
on:  (1)  Improving  the  quality  of  the 
nominations  of  chemicals, 
environmental  agents,  or  issues  for 
study  so  that  public  health  and 
regulatory  needs  are  addressed;  (2) 
broadening  the  base  and  diversity  of 
nominating  organizations  and 
individuals;  and  (3)  increasing 
nominations  for  studying  toxicological 
endpoints  in  addition  to  carcinogenesis. 

//.  flevieiv  Process  for  Substances 
Nominated  for  NTP  Studies 

Nominations  are  first  reviewed  by  a 
multi-disciplinary  NIEHS  committee  to 
determine  whether  the  nominated  agent 
has  undergone  adequate  toxicological 
testing  or  has  been  previously 
considered  by  the  NTP.  For  nominations 
not  eliminated  from  consideration  or 
deferred  at  this  stage,  the  available 
literature  is  examined  in  detail  to 
prepare  Toxicological  Summaries  that 
describe  and  summarize  relevant 
information  for  each  nominated 
substance.  Included  in  each 
Toxicological  Summary  are  information 
on  chemical  and  physical  properties, 
production  levels,  use,  human  exposure, 
regulatory  status,  toxicological  effects, 
and  rationale  for  the  nomination.  The 
Toxicological  Summaries  are  distributed 
to  the  NTP  Interagency  Conmiittee  for 


Chemical  Evaluation  and  Coordination 
(ICCEC),  which  is  composed  of 
representatives  from  the  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Consumer  Product  Safety  Commission, 
Department  of  Defense.  Environmental 
Protection  Agency.  Food  and  Drug 
Administration's  National  Center  for 
Toxicological  Research,  Occupational 
Safety  and  Health  Administration, 
National  Cancer  Institute,  National 
Institute  of  Environmental  Health 
Sciences,  National  Institute  for 
Occupational  Safety  and  Health,  and  the 
National  Library  of  Medicine.  ICCEC 
members  are  assigned  as  reviewers  for 
each  substance  after  consideration  of  the 
nature  of  its  uses  and  exposure  so  that, 
to  the  extent  possible,  appropriate 
regulatory  concerns  will  be  addressed. 
Members  are  requested  to  identify  their 
agency's  interests,  if  any.  in  the 
chemical  and  to  provide  any  relevant 
information  from  their  respective 
agencies  regarding  the  nominated 
chemicals  or  structurally  related 
substances.  During  the  evaluation 
process,  the  NTP  works  actively  with 
regulatory  agencies  and  interested 
parties  to  supplement  the  information 
about  nominated  substances  and  to 
ensure  that  the  nomination  and 
selection  process  meets  regulatory  and 
public  health  needs. 

At  its  meeting  to  consider  the 
nominated  substances,  the  ICCEC  makes 
testing  recommendations  including 
testing  priorities  and  also  may  make 
recommendations  for  studies  in 
addition  to  those  requested  by  the 
nominator.  Summaries  of  the  ICCEC 
recommendations  and  any  public 
comments  received  on  these 
nominations  are  then  presented  to  the 
NTP  Board  of  Scientific  Counselors  (the 
Program's  external  scientific  advisory 
committee)  for  review  and  comment  in 
an  open  public  session.  The  ICCEC's 
recommendations,  NTP  Board  of 
Scientific  Counselors' 
recommendations,  and  public 
comments  are  incorporated  into 
recommendations  that  are  then 
submitted  to  the  NTP  Executive 
Committee,  the  Federal  interagency 
policy  oversight  body.  For  each 
substance  nominated  for  the  various 
types  of  studies,  the  NTP  Executive 
Committee  reviews  and  approves  action 
to  move  forward  to  test,  defer  testing,  or 
remove  from  testing  consideration,  and 
recommends  testing  priorities.  The 
selection  of  a  substance  by  the 
Executive  Committee  does  not 
automatically  commit  the  NTP  to  its 
evaluation.  The  priority  of  the 
nominations  and  the  proposed  studies 
are  assessed  during  the  nomination  and 
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selection  process  a  nd  reassessed  during 
the  study  design  p  ocess.  During  any  of 
these  stages,  a  chei  aical  or  study  may  be 
withdrawn  if  appli  cable  research  data  or 
higher  priority  stu  Ues  are  identified,  or 
if  a  study  proves  ii  ipractical.  A  broad 
range  of  regulatory  and  toxicological 
concerns  is  addres  ied  during  the 
nomination  and  se  ection  process 
through  the  partici  jation  of 
representatives  fro  n  Federal  agencies 
concerned  with  pu  blic  health  issues.  In 
addition,  represen  atives  from  non- 
government organi  zations  including 
academia,  industry ,  labor,  and  public 
interest  sit  on  the  I JTP  Board  of 
Scientific  Counsel  )rs,  and  thus  have 
input  into  chemic?  1  selection  decisions. 

Nominated  Substapces  and  ICCEC 


Review 


At  its  meeting  o 
the  ICCEC  reviewed 
NTP  studies.  For 
nominations,  metafco 
carcinogenicity 
recommended.  No 
recommended  at  t 
nominations,  and 
recommendation 


stid 


f)r 


Substance 


1  -Bromopropane 
Bromopropane  [75f26-3] 


[1 D6-94-5]     and     2-  .  OSHA 

NIOSH 


Chitosan  [9012-76-^] 


DNA-based  products 


Juglone  [481-3&-0] 


Potassium  femcyani(  e  [13746-66-2] 


Radio  frequency 
wireless 


December  13,  1999, 

12  nominations  for 

of  these 

lism,  toxicity,  or 
les  were 
studies  were 
is  time  for  two 
testing 

four  chemicals  was 


deferred  pending  receipt  of  (1) 
additional  data  from  other  organizations 
on  related  studies  completed, 
anticipated,  or  in  progress  or  (2) 
information  on  production,  exposure, 
and  use  patterns.  The  nominated 
substances  with  CAS  numbers, 
nomination  source,  types  of  studies 
recommended,  study  rationale,  and 
other  information  are  given  in  the 
attached  tables. 

Request  for  Comment 

Interested  parties  are  encouraged  to 
provide  comments  or  supplementary 
information  on  the  nominated 
substances  and  recommendations  that 
appear  in  this  aimouncement.  The 
Program  would  welcome  receiving 
toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies,  as  well  as 
information  on  current  production 
levels,  human  exposure,  use  patterns,  or 
environmental  occurrence  for  any  of  the 
substances  listed  in  the  attached  tables. 
To  provide  comments  or  information, 
please  contact  Dr.  William  Eastin  at  the 
address  given  below  within  60  days  of 
the  publication  date  of  this 


aimouncement.  Persons  submitting 
comments  or  additional  information  are 
asked  to  include  their  name,  affiliation, 
mailing  address,  phone,  fax,  e-mail  and 
sponsoring  organization  (if  any)  with 
the  submission.  An  electronic  copy  of 
this  announcement  as  well  as  further 
information  on  the  NTP  and  the  NTP 
Chemical  Nomination  and  Selection 
Process  can  be  accessed  through  the 
NTP  web  site.  The  URL  for  the  NTP 
homepage  is  http://ntp- 
server.niehs.nih.gov. 

Contact  may  be  made  by  mail  to  Dr. 
William  Eastin,  NIEHS/NTP,  P.  O.  Box 
12233,  Research  Triangle  Park,  North 
Carolina  27709;  by  telephone  at  (919) 
541-7941;  by  FAX  at  (919)  558-7057;  or 
by  email  at  eastin@niehs.nih.gov. 

Dated:  Februar>'  17,  2000. 

Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences. 

Attachment — Substances  Nominated  to 
the  NTP  for  Study  and  Testing 
Recommendations  Made  by  the  ICCEC 
on  December  13,  1999 


Table  1  .—Substances  Recommended  for  Testing 


CAS  No. 


Nominated  by 


ICCEC  recommendations 


Study  rationale;  other  information 


radiation  emissions  of 
communi(  ation  devices. 


NCI 


FDA 


NCI 


NCI. 


FDA 


1 -Bromopropane 

— carcinogenicity 

—reproductive  and  developmental  tox- 
icity 

— toxicokinetics 

— mechanistic  studies 

— neurotoxicity 

— genotoxicity 

— exposure  studies  in  workers 

2- Bromopropane 

— sutx;hronic  toxicity 

— mechanistic  studies  to  evaluate  vitamin 
E  and  mineral  depletion 


—establish  joint  NIEHS/FDA  program  to 
evaluate  long-term  toxicity  in  anticipa- 
tion of  regulatory  needs 

— mechanistic  studies 

— metabolism  studies 

— mouse  lymphoma  assay 

— mammalian  mutagenicity 

— carcinogenicity  testing  pending  results 

of  preliminary  studies 
— genotoxicity 
— sub)Chronic  toxicity 


— establish  interagency  program  to  de- 
sign studies  assessing  cancer  and 
non-cancer  health  effects  to  fulfill  regu- 
latory needs 


Reported  increasing  production  and  use 
in  many  industrial  applications  as  an 
alternative  to  ozone  depleting  sub- 
stances; available  data  from  limited  re- 
peat dose  studies  indicate  toxicity  to 
multiple  organ  systems. 

2-Bromopropane  is  a  contaminant  in  rea- 
gent grade  1 -Bromopropane  with 
known  reproductive  toxicity. 


Significant  human  exposure  through  use 
as  a  dietary  supplement  and  other 
commercial  applications;  potential  for 
toxicity  from  interference  with  dietary 
fat  absorption. 

Rapidly  growing  market  for  DNA-based 
therapeutic  agents  and  a  lack  of  ade- 
quate mechanisms  and  methodologies 
for  evaluating  safety. 

Potential  human  exposure  resulting  from 
use  of  walnut-based  products  as  die- 
tary supplements  and  natural  dyes  and 
stains;  suspicion  of  carcinogenicity 
based  on  quinone  structure. 

Potential  consumer  and  worker  exposure 
resulting  from  use  in  photographic 
processing;  suspicion  of  toxicity  based 
on  potential  for  redox  cycling;  inad- 
equate toxicity  information  available. 

Widespread  consumer  and  worker  expo- 
sure; available  data  is  inadequate  to 
properly  assess  safety. 
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Table  2.— Substances  for  Which  No  Testing  Is  Recommended  at  this  Time 


Substance  [CAS  No.] 

Nominated  by 

Nominated  for 

Rationale  for  not  testing 

Cafestol  [469-83-0] 

Private  individual 

— toxicity  and  carcinogenicity  testing. 

Anti-carcinogenic  effects  demonstrated  in  ani- 

and Kahweol  [6894- 

mal  studies;  limited  data  indicate  low  po- 

43-5). 

tential  for  toxicity;  ottier  natural  products 
witfi  higfier  potential  for  toxicity  and  human 
exposure  exist;  ongoing  research  efforts  as 
opposed  to  new  testing  may  provide  basis 
for    detemiining    relevance    of    metabolic 
modulatory  effects  to  chronic  toxicity. 

Plumbagin  [481-42-5]. 

NCI 

^HTiechanistic  studies 

Structurally  similar  to  Juglone  which  is  se- 

—metabolism  studies 

lected   for   study;    low   magnitude   and/or 

—mouse  lymphoma  assay 

prevalence  of  human  exposure;  adequate 

— mammalian  mutagenicity 

evidence  of  acute  and  reproductive  toxicity 

— carcinogenicity 

Table  3.— Substances  for  Which  a  Testing  Recommendation  Is  Deferred  Pending  Receipt  and  Consideration 

OF  Additional  Information 


Substance  [CAS  No.] 

Nominated  by 

Nominated  for 

Additional  infomiation  needed 

Ethylenebis  (tetra- 

NIEHS 

—toxicity  and  carcinogenicity  testing 

Ongoing  and  planned  industry  testing  efforts; 

bromophthalimide) 

t»etter  characterization  of  uses  and  poten- 

[32588-76-^]. 

tial  human  exposures. 

Terpinolene  [586-62-9] 

NIEHS 

—toxicity  and  carcinogenicity  testing 

Ongoing  and  planned  industry  testing  efforts; 
better  characterization  of  uses  and  poten- 
tial human  exposures;  study  results  for 
structurally  related  compounds 

Tetrabromophthalic  an- 

NIEHS 

— toxicity  and  carcinogenicity  testing 

Ongoing  and  planned  industry  testing  efforts; 

hydride- [632-79-1]. 

better  characterization  of  uses  and  poten- 
tial human  exposures. 

Texanol  benzyl  phthal- 

NIEHS 

—toxicity  and  carcinogenicity  testing 

Ongoing  and  planned  industry  testing  efforts; 

ate  [16883-83-3]  or 

better  characterization  of  uses  and  poten- 

[3233^99-6]. 

tial  human  exposures. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Healdi 
Services  (CMHS)  announces  the 
availability  of  FY  2000  funds  for  grants 
for  the  following  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  3  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  Parts  I  and  II  of  the 
Program  Announcement  (PA)  before 


preparing  an  application.  Part  I  is 
entitled  Community  Action  Grants  for 
Service  Systems  Change  (PAOO-003). 
Part  II  is  entitled  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements. 


Activity 


Application  deadline 


Estimated  funds 
available,  FY  2000 


Estimated  Number 
of  awards 


Project  period 


Community  Action  Grants  for  Service 
Systems  Change. 


4/19/00*  recurring  submission  dates 
of  May  10  and  September  10 
thereafter  for  Phase  I  &  II. 


$3  million,  phase 
SI. 5  million, 
phase  II. 


20-30,  phase  I 
10-20,  phase  II 


1  year. 
1  year. 


"Only  Phase  II  applications  will  be  received  on  April  19,  2000.  Thereafter,  the  schedule  provided  above  will  be  in  effect  for  Phase  II  applica- 
tions starting  with  the  next  receipt  date  of  September  1 0,  2000. 


There  are  two  addenda  to  PAOO-003: 
American  Indian  and  Alaska  Native 
Youth  Priority  Initiative,  Phase  I;  and 
Hispanic  Priority  Initiative,  Phase  I. 

The  American  Indian  and  Alaska 
Native  (AI/AN)  Youth  Priority  Initiative 
addendum  provides  funds  to  support 
the  adoption  of  exemplary  practices 


related  to  the  delivery  and  organization 
of  services  for  AI/AN  Youth  with 
serious  emotional  and  substance  abuse 
problems.  $450,000  in  FY  2000  is 
available  to  support  5  to  10  awards 
under  this  initiative.  Federally 
recognized  tribal  governments,  tribal 
organizations,  and  urban  Indian 


organizations  as  defined  by  the  Indian 
Self  Determination  Act  and  the  Indian 
Health  Care  Improvement  Act  are 
eligible.  The  terms  "Indian,"  "  tribal," 
"AI/AN,"  and  "Native  American" 
include  Alaska  Native  organizations. 
The  receipt  date  for  Phase  I  applications 
under  this  initiative  is  May  10,  2000. 
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The  Hispanic  Pr;  ority  Initiative 
addendum  providf  s  funds  to  support 
the  adoption  and  ii  nplementation  of 
exemplary  practice  s  related  to  the 
delivery  and  organ  zation  of  services  for 
Hispanic  adults  an  1  adolescents  with 
mental  health  and/  ar  substance  abuse 
problems.  Up  to  SI. 5  million  in  FY  2000 
is  available  to  supf  ort  8-10  awards. 
Applications  may  1  le  submitted  by  units 
of  State  and  local  g  avemments 
including  tribal  go'  'emments  and  by 
domestic  private  m  m-profit  and  for 
profit  organization ;  such  as  community- 
based  organization ;,  universities, 
colleges,  and  hospitals.  In  addition  to 
the  above,  applicat  ons  for  this  Initiative 
must  target  Hispan  cs,  identify  an 
exemplary  practice  specific  to  the  needs 
of  Hispanics,  and  c  emonstrate  the 
involvement  of  leai  lership  from  the 
Hispanic  conununi  ty. 

The  actual  amou  it  available  for 
awards  and  their  a  location  may  vary, 
depending  on  unai  ticipated  program 
requirements  and  t  le  number  and 
quality  of  applicati  ans  received.  FY 
2000  funds  for  the  ictivity  discussed  in 
this  announcement  were  appropriated 
by  the  Congress  un  der  Public  Law  No. 
106-113.  SAMHS^  "s  policies  and 
procedures  for  pee  ■  review  and 
Advisory  Council  i  eview  of  grsmt  and 
cooperative  agreen  ent  applications 
were  published  in  he  Federal  Register 
(Vol.  58.  No.  126)  (  n  Julv  2.  1993. 

The  Public  Heallh  Service  (PHS)  is 
committed  to  achit  ving  the  health 
promotion  and  dis  (ase  prevention 
objectives  of  Healt  ly  People  2000,  a 
PHS-led  national  a  :tivity  for  setting 
priority  areas.  The  SAMHSA  Centers' 
substance  abuse  an  d  mental  health 
services  activities  <  ddress  issues  related 
to  Healthy  People  ;  1000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Service ;;  HIV  Infection;  and 
Surveillance  and  E  ata  Systems. 
Potential  applicani  s  may  obtain  a  copy 
of  Healthy  People  :  1000  (Full  Report: 
Stock  No.  017-001 -00474-0) or 
Summar>'  Report:  Stock  No.  017-001- 
00473-1)  through  I  he  Superintendent  of 
Documents,  Cover  unent  Printing 
Office,  Washingtor  .  DC  20402-9325 
(Telephone:  202-512-1800). 

SAMHSA  has  pi  blished  additional 
notices  of  available  funding 
opportunities  for  F  Y  2000  in  past  issues 
of  the  Federal  Reg  ster. 

General  Instruct,  ons:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
6/99;  0MB  No.  09;  0-0428).  The 
application  kit  cor  tains  the  two-part 
application  materi  lis  (complete 
programmatic  guic  ance  and  instructions 
for  preparing  and  i  ubmitting 
applications),  the  i  'HS  5161-1  which 


includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from  the  organization  specified  for  the 
activity  covered  by  this  notice  (see 
Section  3). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  described  in 
Section  3  are  also  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov). 

Application  Submission:  Applications 
must  be  submitted  to:  SAMHSA 
Programs,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  Suite 
1040,  6701  Rockledge  Drive  MSC-7701, 
Bethesda,  Maryland  20882-7701.* 

Application  Deadlines:  The  deadline 
for  receipt  of  Phase  II  applications  is 
April  19,  2000  and  September  10,  2000. 
Thereafter  receipt  dates  for  Phase  II  will 
be  May  10  and  September  10  each  year. 
For  Phase  I,  the  receipt  dates  are  May  10 
and  September  10  each  year. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
Section  3). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  3). 

Programmatic  Information 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention. 


*  Applicants  who  wish  to  use  express  mail  or 
courier  service  should  change  the  zip  code  to 
20817. 


early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

SAMHSA's  FY  2000  Knowledge 
Development  and  Application  (KD&A) 
agenda  is  the  outcome  of  a  process 
whereby  providers,  services  researchers, 
consumers,  National  Advisory  Council 
members  and  other  interested  persons 
participated  in  special  meetings  or 
responded  to  calls  for  suggestions  and 
reactions.  From  this  input,  each 
SAMHSA  Center  developed  a  "menu" 
of  suggested  topics.  The  topics  were 
discussed  jointly  and  an  agency  agenda 
of  critical  topics  was  agreed  to.  The 
selection  of  topics  depended  heavily  on 
policy  importance  and  on  the  existence 
of  adequate  research  and  practitioner 
experience  on  which  to  base  studies. 
While  SAMHSA's  FY  2000  KD&A 
program  will  sometimes  involve  the 
evaluation  of  some  delivery  of  services, 
they  are  services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  it  is 
question-focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  and  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communication 
means. 

SAMHSA  also  continues  to  fund 
legislatively-mandated  services 
programs  for  which  funds  are 
appropriated. 
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2.  Criteria  for  Review  and  Funding 

2.1  General  Review  Criteria 

Review  criteria  that  will  be  used  by 
the  peer  review  groups  are  specified  in 
the  application  guidance  material. 

2.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria.  Addi- 
tional award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 

3.  Special  FY  2000  SAMHSA  Activities 

Community  Action  Grants  for  Service 
Systems  Change  (short  title:  Community 
Action  Grants.  PAOO-003). 

•  Application  Deadline:  The  deadline 
for  receipt  of  Phase  II  applications  is 
April  19,  2000  and  September  10,  2000. 
Thereafter  receipt  dates  for  Phase  II  will 
be  May  10  and  September  10  each  year. 
For  Phase  I,  the  receipt  dates  are  May  10 
and  September  10  each  year. 

•  Purpose:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Mental  Health  Services  (CMHS),  in 
partnership  with  the  Center  for 
Substance  Abuse  Prevention  and  the 
Center  for  Substance  Abuse  Treatment, 
aimounces  the  availability  of  funds  to 
support  the  adoption  and 
implementation  of  exemplary  practices 
related  to  the  delivery  and  organization 
of  services  for  children  with  serious 
emotional  disturbance  or  adults  with 
serious  mental  illness.  The  target 
population  may  also  have  co-occurring 
disorders,  such  as  substance  abuse  or 
other  mental,  emotional,  or  behavioral 
disorder.  This  program  is  made  up  of 
two  types  of  grants:  Phase  I  Grants: 
Consensus  building  and  decision 
support;  and  Phase  II  Grants: 
Implementation  support. 

•  Eligible  Applicants:  Phase  I 
applications  may  be  submitted  by  units 
of  State  or  local  government  and  by 
domestic  private  non-profit  and  for 
profit  organizations  such  as  community- 
based  organizations,  provider  and 
consumer  groups,  universities,  colleges, 
and  health  care  organizations.  SAMHSA 
encourages  applications  from  consumer 
and  family  organizations. 

Phase  II  applications  are  restricted  to 
past  or  current  Phase  I  grantees.  To  be 
eligible.  Phase  II  applicants  must 
demonstrate  that  they  have  met  the 
Phase  I  requirement  and  are  ready  to 
implement  their  exemplary  practices. 


This  restriction  is  due  to  limited 
funding  availability  to  support  a  second 
phase  of  the  program  and  to  SAMHSA's 
desire  to  document,  monitor,  and 
evaluate  the  process  and  outcome  of 
both  the  consensus  building  and 
implementation  phases. 

•  Amount:  Approximately  $3  million 
will  be  available  to  support  20  to  30 
Phase  I  awards  each  year.  About  $1.5 
million  will  be  available  to  support  10 
to  20  Phase  II  awards  each  year. 

Period  of  Support:  The  period  of 
support  for  both  Phase  I  and  Phase  II 
will  be  for  one  year  each. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

•  Program  Contact:  For  questions 
concerning  program  issues  with  CMHS, 
contact:  Santo  J.  (Buddy)  Ruiz, 
Community  Support  Program  Branch. 
Center  for  Mental  Health  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Room  llC-22. 
5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-3653. 

CSAT:  Jane  Ruiz,  Division  of  Practice 
and  Systems  Development,  Clinical 
Interventions  Branch,  Center  for 
Substance  Abuse  Treatment,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Rockwall  II,  Suite  740, 
5600  Fishers  Lane,  Rockville,  MD 
20857,(301)443-8237. 

CSAP:  Donna  Simms  d'Almeida, 
Division  of  State  and  Community 
Systems  Development,  Center  for 
Substance  Abuse  Prevention,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Rockwall  II,  Suite  930, 
5600  Fishers  Lane,  Rockville,  MD 
20857.(301)443-1789. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Grants  Management  Officer, 
Division  of  Grants  Management,  OPS, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Room  15C-05, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  (301)443-4456. 

•  Application  kits  are  available  from: 
National  Mental  Health  Services, 
Knowledge  Exchange  Network  (KEN), 
P.O.  Box  42490,  Washington.  DC  20015. 
Telephone:  1-800-789-2647,  TTY: 
(301)  443-9006,  Fax:  (301)  984-8796. 

5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 


transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information; 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

D.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  goverrunents  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  2000  activity 
is  subject  to  the  Public  Health  System 
Reporting  Requirements. 

6.  PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-ft-ee  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227.  the  Pro- 
Children  Act  of  1994.  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library', 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2000  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
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Dated:  February  24,  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  00-4944  Filed  3-1-00;  8:45  am] 

8ILUNG  COOe  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability. 


summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP)  annoimces  the 
availability  of  FY  2000  funds  for  grants 
for  the  following  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  3  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  Parts  I  and  II  of  the 
Guidance  for  Applicants  (GFA)  before 
preparing  an  application.  Part  I  is 
entitled  Community  Initiated 
Prevention  Interventions.  Part  II  is 
entitled  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements. 
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application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from  the  organization  specified  for  the 
activity  covered  by  this  notice  (see 
Section  3). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  described  in 
Section  3  are  also  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov). 

Application  Submission:  Applications 
must  be  submitted  to:  SAMHSA 
Programs,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  Suite 
1040,  6701  Rockledge  Drive  MSC-7710, 
Bethesda.  Maryland  20892-7710.* 

Application  Deadlines:  The  deadline 
for  receipt  of  applications  is  September 
10,  2000. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 


'Applicants  who  wish  to  use  express  mail  or 
courier  service  should  change  the  zip  code  to 
20817.) 


to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
Section  3). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  3). 

Programmatic  Information 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 


Federal  Register / Vol.  65,  No.  42 / Thursday,  March  2,  ^000 /Notices 


11335 


prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

SAMHSA's  FY  2000  Knowledge 
Development  and  Application  (KD&A) 
agenda  is  the  outcome  of  a  process 
whereby  providers,  services  researchers, 
consimiers,  National  Advisory  Council 
members  and  other  interested  persons 
participated  in  special  meetings  or 
responded  to  calls  for  suggestions  and 
reactions.  From  this  input,  each 
SAMHSA  Center  developed  a  "menu" 
of  suggested  topics.  The  topics  were 
discussed  jointly  and  an  agency  agenda 
of  critical  topics  was  agreed  to.  The 
selection  of  topics  depended  heavily  on 
policy  importance  and  on  the  existence 
of  adequate  research  and  practitioner 
experience  on  which  to  base  studies. 
While  SAMHSA's  FY  2000  KD&A 
program  will  sometimes  involve  the 
evaluation  of  some  delivery  of  services, 
they  are  services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  it  is 
question-focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  and  preparation  of 
special  materials  will  be  used,  in 
a(jldition  to  normal  conununication 
means. 

SAMHSA  also  continues  to  fund 
legislatively-mandated  services 
programs  for  which  funds  are 
appropriated. 

2.  Criteria  for  Review  and  Funding 

2.1  General  Review  Criteria 

Review  criteria  that  will  be  used  by 
the  peer  review  groups  are  specified  in 
the  application  guidance  material. 

2.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 


3.  Special  FY  2000  SAMHSA  Activities 

Community-Initiated  Prevention 
Interventions  (short  title  Community- 
Initiated  Interventions:  SPOO-OOl). 

•  Application  Deadline:  The  receipt 
date  is  September  10,  2000. 

•  Purpose:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Substance  Abuse  Prevention  (CSAP) 
announces  the  availability  of 
community-initiated  grants  to  support 
Knowledge  Development  with  At-Risk. 
Populations.  The  purpose  of  this  grant 
program  is  to  support  knowledge 
development  by  soliciting  applications 
for  studies  that  field  test  effective 
substance  abuse  prevention 
interventions  that  have  been  shown  to 
prevent,  delay  or  reduce  alcohol, 
tobacco,  or  other  illegal  drug  use  and/ 
or  associated  social,  emotional, 
behavioral,  cognitive  and  physical 
problems  among  at-risk  populations  in 
their  local  community(ies)  and/or  other 
domains.  These  other  domains  include 
the  individual,  the  family,  the  school, 
the  health  care  provider,  and  the 
workplace. 

•  Eligible  Applicants:  Applications 
may  be  submitted  by  units  of  State  and 
local  or  Indian  Tribal  governments, 
universities  and  colleges,  and  by 
domestic  private  non-profit  and  for 
profit  organizations  such  as  community- 
based  organizations  and  health  care 
delivery  systems  including  managed 
care  organizations  and  hospitals. 

•  Amount:  $2  million  in  total  costs 
(direct  and  indirect)  to  support  seven 
awards  in  FY2000. 

Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  3  years. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

•  Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Soledad  Sambrano,  Ph.D..  Division  of 
Knowledge  Development  and 
Evaluation,  Center  for  Substance  Abuse 
Prevention,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Rockwall  II,  Suite  1075,  5600  Fishers 
Lane,  Rockville.  MD  20857.  (301)443- 
9110. 

For  questions  regarding  grants 
management  issues,  contact:,  Edna 
Frazier,  Grants  Management  Officer, 
Division  of  Grants  Management,  OPS, 
Substance  Abuse  and  Mental  Health 
Services  Administration.  Rockwall  11, 
Suite  640,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-6816. 

•  Application  kits  are  available  from: 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI).  P.O.  Box 
2345,  Rockville,  MD  20857,  Telephone: 
1-800-729-6686,  TDD:  (800)  487-4889, 
Fax:  (301)  468-6433. 


5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summar\'  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  2000  activity 
is  subject  to  the  Public  Health  System 
Reporting  Requirements. 

6.  PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  poavide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2000  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  goverimient  review  of  applications 
for  Federal  financial  assistance. 
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tl  an: 


as 


instructic  ns 


one 


Applicants  (other 
recognized  Indian 
should  contact  the 
of  Contact  (SPOC) 
alert  them  to  the 
application(s)  and 
necessary 

review  process.  For 
serving  more  than 
applicant  is  advisee 
of  each  affected 
of  SPOCs  is  includejd 
guidance  materials, 
send  any  State  review 
recommendations 
of  Extramural  Activities 
Review,  Substance 
Health  Services 
Parklawn  Building 
Fishers  Lane,  Rock\|ille 
20857. 

The  due  date  for 
recommendations 


federally 
t  ibal  governments) 
Ittate's  Single  Point 
early  as  possible  to 


pn  ispective 
tp  receive  any 
on  the  State's 
proposed  projects 

State,  the 
to  contact  the  SPOC 
3.  A  current  listing 
in  the  application 
The  SPOC  should 
process 
directly  to:  Division 

,  Policy,  and 
.  Vbuse  and  Mental 
Adi  ninistration. 

Room  17-89,  5600 
,  Maryland 


1! 


!  !tate  review  process 
no  later  than  60 


days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  February  24,  2000. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  00-4943  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


ACTION:  Notice  of  funding  availability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP)  announces  the 
availability  of  FY  2000  funds  for  grants 
for  the  following  activity.  This  activity 
is  discussed  in  more  detail  imder 
Section  4  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  Parts  I  and  II  of  the 
Guidance  for  Applicants  (GFA)  before 
preparing  an  application.  Part  I  is 
entitled  Cooperative  Agreements  for 
Parenting  and  Family  Strengthening 
Prevention  Interventions:  A 
Dissemination  of  Innovations  Initiative. 
Part  II  is  entitled  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements. 


Activity 


Application 
deadline 


Estimated  funds  available, 
FY  2000 


Estimated 

number  of 

awards 


Project  period 


Parenting  and  Family 
ventions;  A 


Strengthening  Prevention  Inter- 
Dissemiiiation  of  Innovations  Initiative. 


6/13/00 


$2.5  miHion 


20-30 


2  years. 


The  actual  amoui  t  available  for 
awards  and  their  all  ocation  may  vary, 
depending  on  unan  icipated  program 
requirements  and  d  e  number  and 
quality  of  applicatic  ns  received.  FY 
2000  funds  for  the  a  ctivity  discussed  in 
this  announcement  ivere  appropriated 
by  the  Congress  unc  er  Public  Law  No. 
106-113.  SAMHSA  s  policies  and 
procedures  for  peer  review  and 
Advisory  Council  r(  view  of  grant  and 
cooperative  agreem^  (nt  applications 
were  published  in  t  le  Federal  Register 
(Vol.  58.  No.  126)  0  i  July  2,  1993. 

The  Public  Healtl  i  Service  (PHS)  is 
committed  to  achie'  ing  the  health 
promotion  and  dise  ise  prevention 
objectives  of  Health  y?  People  2000,  a 
PHS-led  national  ac  tivity  for  setting 
priority  areas.  The  i  AMHSA  Centers* 
substance  abuse  and  mental  health 
services  activities  apdress  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services  HIV  Infection;  and 
Surveillance  and  D<  ta  Systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2  300  (Full  Report: 


Stock  No.  017-001 


)0474-0)  or 


Summary  Report:  Sock  No.  017-001- 
00473-1)  through  tl  le  Superintendent  of 
Docimients,  Govern  ment  Printing 


Office.  Washington 
(Telephone:  202-51J2 


notices  of  available 


DC  20402-9325 
1800). 


SAMHSA  has  pu  )lished  additional 


opportunities  for  FY  2000  in  past  issues 
of  the  Federal  Register. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
6/99;  OMB  No.  0920-0428).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from  the  organization  specified  for  the 
activity  covered  by  this  notice  (see 
Section  4). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  described  in 
Section  4  are  also  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov). 

Application  Submission:  Applications 
must  be  submitted  to:  SAMHSA 
Programs,  Center  for  Scientific  Review, 
National  Institutes  of  Health.  Suite 


1040.  6701  Rockledge  Drive  MSC-7710, 
Bethesda,  Maryland  20892-7710." 

Application  Deadlines:  The  deadline 
for  receipt  of  appUcations  is  June  13, 
2000. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  retimied  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  4). 


funding 


'Applicants  who  wish  to  use  express  mail  or 
courier  service  should  change  the  zip  code  to 
20817. 
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Programmatic  Information 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

SAMHSA's  FY  2000  Knowledge 
Development  and  Application  (KD&A) 
agenda  is  the  outcome  of  a  process 
whereby  providers,  services  researchers, 
consumers.  National  Advisory  Council 
members  and  other  interested  persons 
participated  in  special  meetings  or 
responded  to  calls  for  suggestions  and 
reactions.  From  this  input,  each 
SAMHSA  Center  developed  a  "menu" 
of  suggested  topics.  The  topics  were 
discussed  jointly  and  an  agency  agenda 
of  critical  topics  was  agreed  to.  The 
selection  of  topics  depended  heavily  on 
policy  importance  and  on  the  existence 
of  adequate  research  and  practitioner 
experience  on  which  to  base  studies. 
While  SAMHSA's  FY  2000  KD&A 
program  will  sometimes  involve  the 
evaluation  of  some  deliver^'  of  services, 
they  are  services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  it  is 
question-focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  and  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  commimication 
means. 


SAMHSA  also  continues  to  fund 
legislatively-mandated  services 
programs  for  which  funds  are 
appropriated. 

2.  Special  Concerns 

SAMHSA's  legislatively-mandated 
services  programs  do  provide  funds  for 
mental  health  and/or  substance  abuse 
treatment  and  prevention  services. 
However,  SAMHSA's  KD&A  activities 
do  not  provide  funds  for  mental  health 
and/or  substance  abuse  treatment  and 
prevention  services  except  sometimes 
for  costs  required  by  the  particular 
activity's  study  design.  Applicants  are 
required  to  propose  true  knowledge 
application  or  knowledge  development 
application  projects.  Applications 
seeking  funding  for  services  projects 
under  a  KD&A  activity  will  be 
considered  nonresponsive. 

Applications  that  are  incomplete  or 
nonresponsive  to  the  GFA  will  be 
returned  to  the  applicant  without 
further  consideration. 

3.  Criteria  for  Review  and  Funding 

3.1  General  Review  Criteria 

Review  criteria  that  will  be  used  by 
the  peer  review  groups  arq  specified  in 
the  application  guidance  i^iaterial. 

3.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 

4.  Special  FY  2000  SAMHSA  Activities 

Cooperative  Agreement  for  Parenting 
and  Family  Strengthening  Prevention 
Interventions:  A  Dissemination  of 
Innovations  Initiative  (short  title: 
Family  Strengthening,  SPOO-002). 

•  Application  Deadline:  The  receipt 
date  is  June  13,  2000. 

•  Purpose:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Substance  Abuse  Prevention  (CSAP), 
with  funding  from  the  Center  for  Mental 
Health  Services,  annoimces  the 
availability  of  cooperative  agreements  to 
support  the  Family  Strengthening 
program.  This  program  will  solicit 
applications  to  (1)  increase  the  capacity' 
of  local  communities  to  deliver  best 
practices  in  effective  parenting  and 
family  programs  in  order  to  reduce  or 
prevent  substance  abuse,  (2)  document 
the  decision  making  processes  for  the 


selection  and  testing  of  effective 
interventions  in  community  settings, 
and  (3)  determine  the  impact  of  the 
interventions  on  the  target  families 
within  this  study.  All  grantees  are 
expected  to  modify  the  program  they 
select  to  further  tailor  interventions  to 
heighten  cultural  appropriateness  and 
increase  effectiveness  for  their  local 
families.  The  selected  fntervention 
should  maximize  effectiveness  in 
preventing  or  reducing  alcohol,  tobacco 
or  other  illegal  drug  use  as  well  as 
associated  social,  emotional,  behavioral, 
cognitive,  and  physical  problems  of 
parents  and  their  children. 

•  Eligible  Applicants:  Applications 
may  be  submitted  by  domestic  public  or 
private  non-profit  and  for  profit  entities, 
and  units  of  State  or  local  governments, 
(such  as  community-based 
organizations,  universities,  colleges,  and 
hospitals). 

•  Amount:  Up  to  $2.5  million  in  total 
costs  (direct  and  indirect)  to  support 
20-30  awards  in  FY2000. 

Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  2  years. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

•  Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Rose  Kittrell,  Acting  Team  Leader.  High 
Risk  Youth/Replication  Team,  Division 
of  Knowledge  Development  and 
Evaluation,  Center  for  Substance  Abuse 
Prevention,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Rockwall  II,  Suite  1075.  5600  Fishers 
Lane.  Rockville,  MD  20857,  (301)  443- 
0353. 

Technical  Assistance  Line:  (301)  443- 
6612  or  Anne  Mathews- Yoimes,  Ed.D., 
Chief,  Special  Programs  Branch, 
Division  of  Program  Development/ 
Special  Populations  and  Projects,  Center 
for  Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  17C-17,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-0554. 

For  questions  regarding  grants 
management  issues,  contact:  Edna 
Frazier,,  Grants  Management  Officer, 
Division  of  Grants  Management,  OPS, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Rockwall  II, 
Suite  640,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  (301)  443-6816. 

•  Application  kits  are  available  from: 
National  Clearinghouse  for  Alcohol  and 
Drug  hiformation  (NCADI).  P.O.  Box 
2345,  Rockville.  MD  20847,  Telephone: 
1-800-729-6686,  TDD:  (800)  487-4889, 
Fax:  (301) 468-6433. 
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5.  Public  Health  Sy  item  Reporting 
Requirements 

The  Public  Healt  i  System  Impact 
Statement  (PHSIS)  s  intended  to  keep 
State  and  local  hea  th  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreem  ent  applications 
submitted  by  comn  lunity-based 
nongovernmental  c  rganizations  within 
their  jurisdictions. 

Community-base  d  nongovernmental 
service  providers  w  ho  are  not 
transmitting  their  a  pplications  through 
the  State  must  subi  lit  a  PHSIS  to  the 
head(s)  of  the  appn  )priate  State  and 
local  health  agencii  ss  in  the  area(s)  to  be 
affected  not  later  tli  an  the  pertinent 
receipt  date  for  apj  lications.  This 
PHSIS  consists  of  t  le  following 
information: 

a.  A  copy  of  the  f  ice  page  of  the 
application  (Stand,  rd  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  f  age,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  o  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  a  jpropriate  State  or 
local  health  agencii  is. 

State  and  local  g(  ivernments  and 
Indian  Tribal  Auth^  )rity  applicants  are 
not  subject  to  the  P  nblic  Health  System 
Reporting  Requirer  lents. 

Application  guid  mce  materials  will 
specify  if  a  particul  ar  FY  2000  activity 


is  subject  to  the  Pu 


)lic  Health  System        Fish  and  Wildlife  Service 


Reporting  Requirer  lents. 


6.  PHS  Non-Use  of 
Statement 


Law 


I9<i4 


The  PHS  strongl] 
and  contract 
smoke-free  workpl 
non-use  of  all  tobacco 
addition.  Public 
Children  Act  of  1 
in  certain  facilities 
any  portion  of  a 
regular  or  routine 
day  care,  health 
development 
children.  This  is 
PHS  mission  to 
physical  and  mental 
American  people. 


encourages  all  grant 
recipients  to  provide  a 

<  ice  and  promote  the 
products.  In 
103-227,  the  Pro- 
,  prohibits  smoking 


facil 


caje 
servi(  es 


7.  Executive  Order 


subm 


itted  in  response  to 
listed  above  are 


Applications 
the  FY  2000  activiti' 
subject  to  the  inter  ;overnmental 
requirements  of  Ex  jcutive 
as  implemented  th  ough 
regulations  at  45  C 
12372  sets  up  a  sy 
local  government 
for  Federal  financi 


Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  February  24,  2000. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  00-494.5  Filed  3-1-00;  8:45  am] 
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Availability  of  Draft  Comprehensive 
Conservation  Plan  for  Ouray  National 
Wildlife  Refuge,  Vernal,  UT 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability; 

correction. 

SUMMARY:  In  the  original  submission 
published  on  February  24,  2000,  the 
public  comment  period  and  who  to  send 
written  comments  to  was  inadvertently 
omitted. 

DATES:  Submit  written  comments  by 
April  3.  2000. 

ADDRESSES:  Send  written  comments  to 
Allison  Banks,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  DFC,  Denver, 
CO  80225.  A  copy  of  the  Plan  may  be 
obtained  by  writing  to  U.S.  Fish  and 
Wildhfe  Service,  266  West  100  North, 
Suite  2,  Vernal,  UT  84078;  or  download 
from  http://www.r6.fws.gov/larp/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Banks,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  DFC,  Denver, 
CO  80225,  303/236-8145  extension  626; 
fax  303/236-4792. 


SUPPLEMENTARY  INFORMATION:  Ouray 
NWR  is  located  in  northeast  Utah. 
Implementation  of  the  Plan  will  focus 
on  adaptive  resource  management  of 
wetland,  grassland,  and  semidesert 
shrubland  habitats,  restoration  and 
improved  management  of  riparian 
bottomlands,  recovery  of  endangered 
fish  species  of  the  Upper  Colorado  River 
Ecosystem,  and  opportunities  for 
compatible  wildlife-dependent 
recreation.  Habitat  monitoring  and 
evaluation  will  be  emphasized  as  the 
Plan  is  implemented.  Opportunities  for 
compatible  wildlife-dependent 
recreation  will  continue  to  be  provided. 

The  Notice  of  Availability  published 
on  February  24,  2000  (65  FR  9291),  is 
corrected  as  follows:  on  page  9291, 
middle  column,  a  date  paragraph  is 
added  and  the  addresses  paragraph  is 
revised  on  where  to  send  written 
comments. 

[FR  Doc.  00-5006  Filed  3-1-O0;  8:45  am) 
BILUNG  CODE  431&-S5-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan  and 
an  Associated  Environmental 
Assessment  for  the  TurnbuM  National 
Wildlife  Refuge;  and  Notice  of  Public 
Meetings 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
Comprehensive  Conservation  Plan  and 
associated  environmental  assessment; 
and  notice  of  public  meetings. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  is  preparing  a  Comprehensive 
Conservation  Plan  (CCP)  and  an 
Environmental  Assessment  for  TurnbuU 
National  Wildlife  Refuge  (Refuge), 
Stevens  County,  Washington.  The 
Service  is  furnishing  this  notice  in 
compliance  with  Service  CCP  policy 
and  the  National  Environmental  Policy 
Act  (NEPA)  and  implementing 
regulations  for  the  following  purposes: 
(1)  To  advise  other  agencies  and  the 
public  of  our  intentions;  (2)  to  obtain 
suggestions  and  information  on  the 
issues  to  be  addressed  in  the  CCP;  and 
(3)  to  announce  public  meetings  for 
scoping.  We  estimate  that  the  draft  CCP 
and  associated  Environmental 
Assessment  will  be  available  in  March 
of  2001. 
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DATES:  Submit  comments  on  or  before 
April  3,  2000.  The  Service  will  host  two 
public  meetings,  the  first  on  February 
29,  2000,  and  the  second  on  March  1, 
2000.  See  ADDRESSES  for  meeting 
locations. 

ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Refuge 
Manager,  Tumbull  National  Wildlife 
Refuge,  26010  South  Smith  Road, 
Cheney,  Washington,  99004.  Public 
meetings  will  be  held  on  February  26, 
from  6  to  9  p.m.,  at  the  Cheney  High 
School  Library,  460  North  6th  Street, 
Cheney,  Washington,  and  March  1,  from 
6  to  9  p.m.  at  Spokane  Falls  Community 
College,  Building  17,  Lounges  A,  B,  and 
C,  at  3410  West  Fort  George  Right  Drive, 
Spokane,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Curry,  Refuge  Manager  (509) 
235-4723. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  Service  is  beginning  the  process 
of  developing  a  15-year  management 
plan  for  Tumbull  National  Wildlife 
Refuge.  The  Refuge  has  recently 
completed  a  Habitat  Management  Plan, 
which  outlines  objectives  and  strategies 
for  managing  Refuge  habitats  in  a  way 
to  achieve  the  Refuge  purpose  and  the 
system  mission.  The  Refuge  also 
recently  completed  a  Fire  Management 
Plan.  These  two  plans  will  be 
incorporated  with  no  anticipated 
changes  to  the  CCP. 

The  CCP  will  include  the  following 
topics:  (1)  An  assessment  of  existing 
public  uses  on  the  Refuge  and  within 
the  region;  (2)  an  assessment  of  Refuge 
facilities  and  programs  available  for 
public  use  and  enjoyment;  (3)  the 
biological  and  physical  resources  and 
their  condition  (to  be  excerpted  from  the 
Habitat  Management  Plan);  (4) 
identification  of  the  long  term  goals  and 
objectives  of  the  Refuge,  consistent  with 
the  National  Wildlife  Refuge  System 
mission;  (5)  strategies  for  management 
of  public  access  and  uses,  including  but 
not  limited  to  the  existing  uses  of 
wildlife  observation  and  photography, 
environmental  education  and 
interpretation,  and  hiking;  (6)  strategies 
for  management  of  other  Refuge 
resources  including  cultural  resources; 
and  (7)  strategies  for  protecting 
neighboring  resoiu-ces  that  affect  the 
Refuge.  In  addition,  the  habitat  and  fire 
management  objectives  and  strategies 
aheady  described  in  the  Habitat 
Management  Plan  and  the  Fire 
Mcmagement  Plan  will  be  incorporated 
into  this  document. 

We  have  identified  preliminary  issues 
and  opportunities  to  address  in  the  CCP. 


Comments  emd  concerns  received  will 
be  used  to  identify  additional  issues  and 
prepare  draft  alternatives.  The 
preliminary  issues  fall  imder  two 
categories.  Public  Uses  and  Land 
Protection.  Brief  descriptions  of  those 
issues  follow. 

Public  Uses.  The  new  Refuge 
Improvement  Act  specifies  that  hunting, 
among  other  wildlife-dependent  uses,  is 
to  be  considered.  Tumbull  Refuge  has 
always  been  closed  to  hunting.  There 
are  concerns  about  whether  a  large 
enough  area  exists  for  safe  big  game 
hunting,  whether  the  big  game 
population  is  in  need  of  harvest 
management,  and  whether  or  not  fall 
waterfowl  populations  are  large  enough 
in  this  area  to  support  a  recreational 
hunt. 

Does  the  public  wish  to  see  any 
further  developments  in  the  pubHc  use 
area  (i.e.,  improved  access,  expansion  of 
the  public  use  area,  added  facilities, 
interpretive  signs,  and  staff  facilitated 
activities)?  What  effect  would  expanded 
public  uses  have  on  existing  wildlife 
populations  and  distribution?  Is  the 
ciurent  sanctuary  status  of  the  Refuge  a 
necessary  benefit  to  wildlife  in  an  area 
of  rapid  urban  expemsion? 

A  recent  "rails-to-trails"  conversion 
has  occurred  in  the  area  and  five  miles 
of  the  Columbia  Plateau  Trail,  extending 
from  Pasco  to  Spokane,  now  runs  right 
through  the  heart  of  the  Refuge's  closed 
area.  Visitors  on  this  trail  will  possibly 
triple  Refuge  visitation.  The  staff  at  the 
Refuge  has  concerns  about  managing 
this  new  use. 

Should  the  Service  support 
community  demand  for  environmental 
education  and  interpretation  on  the 
Refuge? 

Land  Protection.  The  Refuge  recently 
completed  a  Habitat  Management  Plan 
which  identified  the  protection  of  water 
quality  and  quantity  and  the  protection 
of  native  habitat  and  species  as  Refuge 
goals.  These  goals  include  objectives  to 
protect  Refuge  water  sources,  water 
quality,  and  key  habitats  that  affect 
Refuge  resources  from  outside  the 
current  boundary.  These  goals  also 
support  the  maintenance  of  biologically 
effective  landscape  linkages  and 
corridors  between  the  Refuge  and  other 
undeveloped  areas  of  this  ecoregion. 
Several  tools  exist  to  accomplish  this, 
ranging  from  public  education  to 
voluntary  conservation  by  neighboring 
landowners,  partnerships  and  incentive 
programs  such  as  the  consideration  of 
conservation  easements  on  private  land, 
and  land  acquisition  from  willing 
sellers.  The  CCP  will  explore  various 
strategies  for  protecting  the  lands  smd 
habitats  within  the  ecosystem. 


Public  Meetings 

With  the  publication  of  this  notice, 
the  pubUc  is  encouraged  to  attend 
public  meetings  and/or  submit  written 
comments  for  staff  to  consider  in 
developing  the  CCP.  Two  public 
scoping  meetings  will  be  held  in 
February.  The  format  will  be  a 
presentation  on  the  planning  process 
and  the  Refuge  followed  by  facilitated 
breakout  sessions  to  record  public 
interests.  Dates,  locations,  and  times 
follow. 

(1)  Februar}'  29,  2000,  6  p.m.  to  9:00 
p.m..  Cheney  High  School  Library,  460 
N.  6th  Street,  Cheney.  Washington, 
99004.  The  presentation  portion  of  the 
meeting  will  begin  at  6:30  p.m. 

(2)  March  1,  2000.  6  p.m.  to  9  p.m., 
Spokane  Falls  Community  College, 
Building  17,  Lounges  A.  B,  and  C,  3410 
West  Fort  George  Right  Drive,  Spokane, 
Washington,  99224.  The  presentation 
portion  of  the  meeting  will  begin  at  6:30 
p.m. 

Public  Comments 

Comments  already  received  are  on 
record  and  need  not  be  resubmitted.  All 
comments  received  from  individuals  on 
Enviromnental  Assessments  and 
Environmental  Impact  Statements 
become  part  of  the  official  public 
record.  Requests  for  such  comments  will 
be  handled  in  accordance  with  the 
Freedom  of  Information  Act,  the 
Council  on  Environmental  Quality's 
NEPA  regulations  (40CFR  1506.6(f)), 
and  other  Service  and  Departmental 
policy  and  procedures.  When  requested, 
the  Service  generally  will  provide 
comment  letters  with  the  names  and 
addresses  of  the  individuals  who  wrote 
the  comments.  However,  telephone 
numbers  of  commenting  individuals 
will  not  be  provided  in  response  to  such 
requests  to  the  extent  permissible  by 
law.  Additionally,  public  comment 
letters  are  not  required  to  contain  the 
commentator's  name,  address,  or  other 
identifying  information.  Such  comments 
may  be  submitted  anonymously  to  the 
Service. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Envirorunental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws  and 
regulations,  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 
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Dated:  February  24. 
William  B.  Zinunerm  in 
Acting  Regional  Director. 
Oregon. 

[FR  Doc.  00-4974  Fil^ 
BtUJHQ  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Ssrvice 


North  American  Wiitlands 
Conservation  Council 
Meeting  Announcepnent 


AGENCY:  U.S 

Interior. 

ACTION:  Notice  of  nJeeting 
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2000. 
'.  Region  1,  Portland, 
3-1-00;  8:45  am] 


(Council) 
nt 

Fish  iad  Wildlife  Service, 


SUiNMARY:  The  Coui  cil  will  meet  at  9 
a.m.,  March  9,  200t ,  to  select  North 
American  Wetland;  Conservation  Act 
(NAWCA)  proposals  for 
recommendation  tc  the  Migratory  Bird 
Conservation  Comr  xission.  The  meeting 
is  open  to  the  public. 
DATES:  March  9.  20  )0,  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  S-128.  U.S.  Capitol  Building,  119 
D  Street,  NE.  Wash  ngton,  DC.  The 
Council  Coordinator  is  located  at  U.S. 
Fish  and  Wildlife  Service,  4401  N. 
Fairfax  E>rive,  Suite  110,  Arlington, 
Virginia,  22203. 

FOR  FURTHER  INFORI IAT10N  CONTACT: 
David  A.  Smith,  Co  imcil  Coordinator, 
(703)  358-1784. 

SUPPLEMENTARY  INFi  )RMATION:  In 
accordance  with  Ni  ^WCA  (Pub.  L.  101- 
233. 103  Stat.  1968  December  13,  1989, 
as  amended),  the  Si  ate-private-Federal 
Council  meets  to  cc  nsider  wetland 
acquisition,  restora  ion,  enhancement, 
and  management  p  ojects  for 
recommendation  tc ,  and  final  funding 
approval  by,  the  M  gratory  Bird 
Conservation  Comiiission.  Proposals 
require  a  minimum  of  50  percent  non- 
Federal  matching  fimds. 

Dated:  February  25,  2000. 
famie  Rappaport  Cla  k. 

Director.  U.S.  Fish  ani  i  Wildlife  Service. 
(FR  Doc.  00-5028  Fill  d  3-1-00;  8:45  am] 
8ILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  sjervice 

Availat>ility  of  Draft  Conservation 
Strategy  for  tbe  Grfzzly  Bear  in  the 
Yellowstone  Ecosystem 

agency:  Fish  and  vji^ildlife  Service, 

Interior. 

ACTION:  Notice  of  dbcument  availability. 


summary:  The  Fish  and  Wildlife  Service 
(Service),  announces  the  availability  for 
public  review  of  the  Draft  Conservation 
Strategy  for  the  grizzly  bear  (Ursus 
arctos  horribilis)  in  the  Yellowstone 
Ecosystem.  The  Conservation  Strategy  is 
the  management  plan  for  the  grizzly  in 
the  Yellowstone  ecosystem  that  will  be 
used  when  the  population  is  recovered 
and  delisted.  Completion  of  the 
Conservation  Strategy  is  a  task  in  the 
Grizzly  Bear  Recovery  Plan.  We  solicit 
review  and  comment  from  the  public  on 
this  draft  information. 

DATES:  Comments  on  the  draft 
supplemental  information  must  be 
received  on  or  before  May  31,  2000  to 
ensure  that  they  will  be  received  in  time 
for  our  consideration  prior  to 
finalization  of  the  document. 

ADDRESSES:  Persons  wishing  to  review 
the  Draft  Conservation  Strategy  may 
obtain  a  copy  by  contacting  the  Grizzly 
Bear  Recovery  Coordinator,  U.S.  Fish 
and  Wildlife  Service,  University  Hall, 
Room  309,  University  of  Montana, 
Missoula,  Montana  59812.  The 
document  also  is  available  for  viewing 
and  downloading  at:  <http:// 
www.r6.fws.gov/endspp/grizzly/>. 
Written  comments  and  materials 
regarding  this  information  should  be 
sent  to  the  Recovery  Coordinator  at  the 
address  given  above,  or  can  be  mailed 
electronically  to 

<FW6_^zzly@fws.gov>.  Comments 
and  materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Christopher  Servheen,  Grizzly  Bear 
Recovery  Coordinator  (see  ADDRESSES 
above),  at  telephone  (406)  243-4903. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  our  endangered 
species  program.  Recovery  plans  guide 
the  recovery  efforts  for  listed  species 
native  to  the  United  States.  Recovery 
plans  describe  actions  considered 
necessary  for  conservation  of  the 
species,  establish  criteria  for  recovery 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

Under  the  provisions  of  the 
Endangered  Species  Act  of  1973  (Act)  as 
amended  (16  U.S.C.  1531  etseq.),  we 
approved  the  revised  Grizzly  Bear 
Recovery  Plan  on  September  10, 1993. 


The  grizzly  bear  was  listed  under  the 
Act  as  a  threatened  species  in  the  48 
conterminous  States  on  July  28, 1995 
(40  FR  31734).  Threats  to  grizzly  bear 
populations  come  primarily  from 
habitat  modification  caused  by  himian 
activities  and  from  direct  bear/human 
conflicts  resulting  from  recreational  and 
resource  use  activities,  highway  and 
railroad  corridors,  illegal  mortality,  etc. 
The  grizzly  bear  population  in  each  of 
the  ecosystems  included  in  the  Plan  can 
be  delisted  independently  once  recovery 
criteria  stated  in  the  Plan  are  met. 

The  Plan  provides  that  prior  to 
delisting  of  the  grizzly  bear  population 
in  each  ecosystem  a  conservation 
strategy  will  be  developed  and 
implemented  that  outlines  all  habitat 
and  regulatory  mechanisms  that  will  be 
in  force  after  recovery  of  that 
population. 

The  Yellowstone  Ecosystem  Draft 
Conservation  Strategy  is  now  available 
for  review  and  comment. 

Public  Comments  Solicited 

We  solicit  written  comments  on  the 
supplemental  information  described 
above.  All  comments  received  by  the 
date  specified  in  the  DATES  section 
above  will  be  considered  prior  to 
finalization  of  the  strategy. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  February  15,  2000. 
Terry  T.  Terrell, 

Deputy  Regional  Director,  Denver,  Colorado 
(FR  Doc.  00-5073  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  4310-5S-I> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[AZ-91 0-0777-26-241  A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  Meeting  notice. 

SUMMARY:  This  notice  announces  a  tour 
and  meeting  of  the  Arizona  Resoiu-ce 
Advisory  Council  (RAC).  A  pre-tour 
briefing  will  be  conducted  on  March  30, 
2000  from  8-10  a.m.  at  the  BLM  Safford 
Field  Office  located  at  711  14th  Avenue, 
Safford,  Arizona.  BLM  staff  will  provide 
a  review  of  the  Standards  for  Rangeland 
Health  and  Guidelines  for  Grazing 
Administration  (S&Gs)  and  the 
implementation  process.  After  this  two- 
hour  briefing,  BLM  staff  and  RAC  will 
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tour  a  BLM  grazing  allotment  called 
Johnny  Creek  near  Safford.  The  tour 
objectives  are  to  provide  the  RAC  with 
field  training  on  resource  evaluation 
and  on-the-ground  S&G  application.  The 
business  meeting  will  be  held  on  March 
31  at  the  Ramada  Inn  located  at  420  E. 
Highway  70  in  Safford,  Arizona.  It  will 
begin  at  9  a.m.  and  will  conclude  at 
approximately  4  p.m.  The  agenda  items 
to  be  covered  include  the  review  of  the 
January  21,  2000,  meeting  minutes;  BLM 
State  Director's  Update  on  legislation, 
regulations  and  statewide  planning 
efforts;  Emerging  Recreation  Issues  on 
Public  Land;  Wild  Horse  and  Burro 
National  Strategy  Update;  Growing 
Smarter  in  Arizona  Initiative 
Presentation;  Discussion  on  New 
Monument  Designation  Process;  Update 
Proposed  Field  Office  Rangeland 
Resource  Teams;  Reports  from  BLM 
Field  Office  Managers;  Reports  by  the 
Standards  and  Guidelines,  Recreation 
and  Public  Relations,  Wild  Horse  and 
Burro  Working  Groups;  Reports  from 
RAC  members;  and  Discussion  of  futm-e 
meetings.  A  public  comment  period  will 
be  provided  at  11:30  a.m.  on  March  31, 
2000,  for  any  interested  publics  who 
wish  to  address  the  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 

Denise  P.  Meridith, 

Arizona  State  Director. 

[FR  Doc,  00-5007  Filed  3-1-00:  8:45  am] 

BILUNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 


AGENCY  National  Park  Service;  Interior. 
ACTION  Notice  of  Boundary  Revision, 
Indiana  Dunes  National  Lakeshore, 
Indiana. 

SUMMARY:  This  notice  announces  a 
revision  of  the  boundaries  of  Indiana 
Dunes  National  Lakeshore,  Indiana,  to 
include  within  the  boundaries  fifteen 
(15)  parcels  of  land. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Indiana  Dunes  National 
Lakeshore,  1100  N.  Mineral  Springs 
Road,  Porter,  Indiana  46304,  or  by 
telephone  219-938-7561. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  provided  that  the  boundaries  of 
Indiana  Dunes  National  Lakeshore  are 
revised.  This  revision  is  effective  upon 
publication  of  this  notice,  to  include 


certain  parcels  of  real  property  situated 
in  the  Counties  of  LaPorte  and  Porter, 
State  of  Indiana.  These  parcels  have 
been  donated  to  the  United  States  and 
they  are  contiguous  to  the  National 
Lakeshore  boundaries.  These  parcels 
contain  0.36  of  an  acre  more  or  less  in 
LaPorte  County,  and  31.67  acres  more  or 
less  in  Porter  County. 
The  parcels  are  identified  as  follows: 

LaPorte  County: 
Tract  98-108  on  Segment  Map  98  Drawing 

No.  626/35,098. 
Porter  County: 
Tract  09-113  on  Segment  Map  09  Drawing 

No.  626/35,009. 
Tracts  22-106  and  22-107  on  Segment 

Map  22  Drawing  No.  626/35.022. 
Tract  35-118  on  Segment  Map  35  Drawing 

No.  626/35,035. 
Tract  41-103  on  Segment  Map  41  Drawing 

No.  626/35,041. 
Tract  72-110  on  Segment  Map  72  Drawing 

No.  626/35,072. 
Tracts  99-134.  99-135,  99-136,  and  99- 

137,  on  Segment  Map  99  Drawing  No. 

626/35.099. 
Tracts  101-11,  101-12,  101-13,  and  101- 

14,  on  Segment  Map  101  Drawing  No. 

626/35,101. 

All  of  the  above-cited  Segment  Maps 
are  dated  January  3,  2000.  These  maps 
and  related  detailed  information  are  on 
file  at  the  National  Park  Service, 
Midwest  Region,  1709  Jackson  Street, 
Omaha,  Nebraska  68102-2571. 

Dated:  January  20,  2000. 
William  W.  Schenk, 

Regional  Director.  Midvxest  Region. 

[FR  Doc.  00-5004  Filed  3-1-00:  8:45  am] 

BILUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  March  3,  2000  at  11  a.m. 
PLACE:  Room  101,  500  E  Street  SW, 
Washington,  DC  20436;  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  701-TA-393  and  731-TA- 
829-830,  833-834,  836,  and  838 
(Final)  (Certain  Cold-Rolled  Steel 
Products  from  Argentina,  Brazil, 
Japan,  Russia,  South  Africa,  and 
Thailand) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary'  of 
Commerce  on  March  13,  2000.) 

5.  Outstanding  action  jackets: 

(1.)  Document  No.  (E)GC-OO-OOl: 

Administrative  matters. 
In  accordance  with  Commission 
policy,  subject  matter  listed  above  not 


disposed  of  at  the  scheduled  meeting 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  Februar>'  25,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretan: 

(FR  Doc.  00-5171  Filed  2-29-00;  2:25  pm] 
BILUNG  CODE  7020-02-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  date:  March  3,  2000  at  11  a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436;  Telephone: 

(202) 205-2000. 

STATUS:  Closed  to  the  public. 

AGENDA  ITEM  TO  BE  CLOSED: 

#5:  Outstanding  action  jackets: 

(1.)  Document  No.  (E)GC-OO-OOl: 
Administrative  matters. 

Pursuant  to  5  U.S.C.  552b(c)  and 
Commission  rule  19  C.F.R.  §  201.36(b), 
the  Commission  has  unanimously 
determined  to  close  a  portion  of  the 
meeting  of  Friday,  March  3,  2000,  to 
public  observation,  in  order  to  avoid 
disclosure  of  information  of  a  personal 
nature  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  General  Counsel  has 
certified  that  a  portion  of  the  meeting  is 
being  properly  closed  to  the  public  by 
the  Commission.  Persons  permitted  to 
attend  this  closed  portion  of  the  meeting 
include  Commissioners,  their  staff,  and 
other  Commission  persormel  who  need 
to  be  available  for  the  discussion  or  to 
conduct  the  meeting. 

Issued:  Februar\'  28,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  00-5172  Filed  2-29-00;  2:25  pm] 
BILUNG  COOE  702(M)2-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy, 
28  C.F.R.  50.7,  notice  is  hereby  given 
that  on  February  7,  2000,  a  proposed 
consent  decree  in  United  States  v. 
Ashland.  Inc.,  et  al.  Civil  Action  No. 
3:00  CV  252  (AVC),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Connecticut.  This  proposed 
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reso  ves 


consent  decree 
States'  claims  unde 
Environmental 
Compensation,  and 
("CERCLA").  42  U 
behalf  of  the  U.S. 
Protection  Agency 
thirty  potentially 
relating  to  certain 
have  been  or  will 
a  Site  known  as  the 
Superfund  Site  (' 
Town  of  Plainfield, 
the  performance  of 
at  the  Site. 


the  United 
the  Comprehensive 
Response, 

Liability  Act 
C.  9601  et  seq.,  on 
Environmental 

'EPA")  against 
responsible  parties 
r(  sponse  costs  that 
incurred  at  or  from 
Gallup's  Quarry 

")  located  in  the 
Connecticut,  and 
he  remedial  action 


b( 


Site 


Deci  ee 


speci 


The  Consent 
defendants  to  fund 
selected  remedy 
attenuation  of 
and  groundwater,  a 
and  analysis  progra^ 
of  institutional 
site  use,  five  year 
that  the  remedy 
human  health  and 
to  pay  certain  of  tht 
future  costs  at  the 
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requires  the 
md  perform  the 
ifically  natvu-al 
contaminants  in  the  soil 
long-term  sampling 
,  implementation 
controls  to  restrict  the 
reviews  to  assiire 


SI  :e  i 


coiitinues  to  protect 

environment,  and 
United  States' 


tie  I 


Site. 

The  Department  (  f  Justice  will  receive 
for  a  period  of  thirt]  ■  (30)  days  from  the 
date  of  this  publica  ion  comments 
relating  to  the  prop(  )sed  consent  decree. 
Any  comments  shoi  ild  be  addressed  to 
the  Assistant  Atton  ey  General  of  the 
Environment  and  N  itural  Resources 
Division,  Departmeit  of  Justice, 
Washington.  DC  201  i30.  and  should  refer 
to  United  States  v. .  Kshland.  Inc.,  et  al., 
D.J.  Ref.  90-11-2-9  }4A. 

The  proposed  coi  sent  decree  may  be 
examined  at  the  Of]  ice  of  the  United 


States  Attorney  for 


he  District  of 


Connecticut,  450  Mhin  Street,  Hartford, 
Ct.,  06103:  and  at  ti  e  Region  I  Office  of 


the  Environmental 
One  Congress  Stree 


3rotection  Agency, 
,  Boston,  MA.. 


021114-2023.  A  co  )y  of  the  proposed 


consent  decree  may 
from  the  Consent  D 
Box  7611,  Washing 


be  obtained  by  mail 
scree  Library,  P.O. 
on,  DC  20044.  When 


requesting  a  copy  p  ease  refer  to  the 


referenced  case  anc 


enclosed  a  check 


made  payable  to  th(  Consent  Decree 
Library  in  the  amoi  nt  of  $26.00  (there 
is  a  25  cent  per  pag  !  reproduction 
costs). 

Joel  Gross. 

Chief,  Envimnmentaltlnforceinent  Section. 
Environment  and  Nat  iral  Resources  Division. 

IFR  Doc.  00-4971  Fil^d  3-1-00;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Clean  Air  Act,  Clean 
Water  Act  and  Resource  Conservation 
and  Recovery  Act 

In  accordance  with  Departmental 
policy.  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  California  Office  of 
State  Printing,  Civil  No.  CS-00-294- 
DFL/PAN  was  lodged  on  February  11, 
2000,  with  the  United  States  District 
Court  for  Eastern  District  of  California. 

The  consent  decree  settles  claims  for 
civil  penalties  and  injunctive  relief 
against  the  California  Office  of  State 
Printing  ("OSP")  under  the  Clean  Air 
Act,  Clean  Water  Act  and  the  Resource 
Conservation  and  Recovery  Act  and 
regulations  promulgated  thereunder. 
The  complaint  sought  injunctive  relief 
and  civil  penalties  against  OSP  pursuant 
to  Section  113(b)  of  the  Clean  Air  Act, 
42  U.S.C.  7413(b);  Sections  309(b)  and 
(d)  of  the  Clean  Water  Act,  33  U.S.C. 
1319  (b)  and  (d);  and  Sections  3008(a) 
and  (g)  of  the  Resource  Conservation 
and  Recovery  Act  ("RCRA"),  42  U.S.C. 
6928(a)  and  (g),  for  violations  of  the 
Clean  Air  Act,  Clean  Water  Act,  emd 
RCRA  and  the  regulations  promulgated 
thereunder,  including  the  Sacramento 
Metropolitan  Air  Quality  Management 
District  ("SMAQMD")  Rules  201 
(formerly  numbered  as  Rule  50),  202, 
441,  and  450  and  title  22  of  the 
California  Code  of  Regulations,  Sections 
66262.10  to  66262.70.  The  violations 
occurred  at  the  State  Printing  facility 
located  at  344  North  7th  Street. 
Sacramento.  California. 

Pursuant  to  the  consent  decree,  OSP 
will  pay  a  civil  penalty  of  $320,500  and 
will  operate  under  interim  emission 
limits  set  forth  in  the  consent  decree 
until  OSP's  application  for  permits  from 
the  SMAQMD  has  been  resolved.  OSP 
will  also  certify  that  it  is  in  compliance 
with  the  provisions  of  the  Clean  Water 
Act  and  tie  Resource  Conservation  and 
Recovery  Act  that  it  violated. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
California  Office  of  State  Printing,  DOJ 
Ref.  #  90-7-1-900. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  for  the  Eastern  District 
of  California.  650  Capitol  Mall. 


Sacramento,  CA  95814  (916)  554-2766; 
and  the  Region  IX  Office  of  the 
Environmental  Protection  Agency.  75 
Hawthorne  Street,  San  Francisco.  CA.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library.  P.O.  Box  7611. 
Washington,  DC  20044.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$6.50  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 

Joel  M.  Gross. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-4972  Filed  3-1-00;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  194-2000] 

Privacy  Act;  System  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  a  system  of  records. 
Specifically,  the  "National  Institute  of 
Corrections  Technical  Assistance 
Resource  Persons  Directory,  JUSTICE/ 
BOP-101"  (last  published  on  April  18, 
1983,  (48  FR  16556,))  has  been  re-titled, 
the  "National  Institute  of  Corrections 
Technical  Resource  Provider  Record 
System.  JUSTICE/BOP-101." 

This  system,  which  will  become 
effective  60  days  from  the  date  of 
publication,  has  been  revised  to  include 
an  expanded  group  of  individuals  who 
provide  training  and  technical 
assistance  to  correctional  agencies 
through  the  National  Institute  of 
Corrections  (NIC).  These  individuals  are 
now  referred  to  as  Technical  Resource 
Providers  (TRPs).  The  system  is  being 
re-titled  to  reflect  this  new  term. 

The  Bureau  is  further  modifying  the 
system  to  add  a  statement  on  the 
purpose  of  this  system  and  to  add  new 
categories  of  records  and  new  record 
source  categories.  Appropriate  sections 
have  been  revised  to  reflect 
technological  advances  and  new  agency 
practices  regarding  the  storage,  retrieval, 
access,  retention  and  disposal  of  records 
in  the  system.  The  system  manager  has 
been  re-designated  from  the  Technical 
Assistance  Manager  to  the  Director, 
National  Institute  of  Corrections. 

The  Routine  Use  section  has  been  re- 
organized to  group  similar  Routine  Uses 
together.  Two  new  Routine  Uses  have 
been  added  to  allow  for  disclosure  to 
law  enforcement  officials  for  law 
enforcement  purposes  and  to  employees 
and/or  contractors  of  the  National 
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Archives  and  Records  Administration 
and  the  General  Services 
Administration  for  records  management 
inspections  pursuant  to  44  U.S.C.  2904 
and  2906. 

The  Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibilities  under  the  Privacy  Act, 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system.  The 
public,  0MB,  and  the  Congress  are 
invited  to  send  written  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff,  Justice  Meuiagement  Division, 
Department  of  Justice,  Washington,  DC 
20530  (1400  National  Place  Building). 

A  description  of  the  modified  system 
of  records  is  provided  below.  In 
addition,  in  accordance  with  5  U.S.C. 
552a(r),  the  Department  has  provided  a 
report  to  OMB  and  the  Congress  on  the 
proposed  modification. 

Dated:  February  14,  2000. 
Stephen  R.  Colgate, 
Assistant  Attorney  General  for 
Administration. 

JUSTICE/BOP-101 

SYSTEM  NAME 

National  Institute  of  Corrections 
Technical  Resoiu-ce  Provider  Record 
System. 

SYSTEM  LOCATION 

Records  may  be  retained  at  the 
National  Institute  of  Corrections  (NIC) 
headquarters  in  Washington,  DC  or  in 
NIC  field  Offices,  e.g.,  the  NIC  Academy 
campus  currently  located  in  Longmont, 
Colorado. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM 

Individuals  who  have  been  identified 
and  have  agreed  to  provide  technical 
and/or  training  assistance  to  state,  local, 
tribal,  foreign  and  international 
correctional  agencies  in  order  to 
strengthen  and  improve  the  practice  of 
corrections.  These  individuals  are 
referred  to  as  Technical  Resource 
Providers  (TRPs). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

Records  in  this  system  include:  (1) 
Identification  and/or  logistical 
information  for  each  TRPs,  including 
name,  mailing  address  and  telephone 
numbers;  (2)  resume  and/or 
biographical  information  of  each  TRP, 
including  educational  and  work 
experience;  (3)  program  information 
concerning  the  subject  area  of  expertise 
and  descriptive  comments  provided  by 
each  TRP;  and  (4)  records  generated  by 
the  system  listing  TRPs  i.e.  database 


printouts  which  include  information 
enumerated  in  (1),  (2),  and  (3)  above. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM 

This  system  is  established  and 
maintained  under  the  authority  of  18 
U.S.C.  4352. 

PURPOSE(S) 

Recent  technological  developments 
are  making  it  possible  for  the  National 
Institute  of  Corrections  (NIC)  to 
consolidate  and  automate  its  directory 
of  individuals  available  to  provide 
technical  and/or  training  assistance  to 
corrections  agencies.  These  individuals 
are  currently  called  Technical  Resource 
Providers  (TRPs)  and  the  information 
about  each  TRP  that  is  contained  in  this 
system  assists  NIC  in  identifying 
appropriate  TRPs  to  staff  corrections 
seminars  and  provide  technical 
assistance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES 

RELEVANT  DATA  FROM  THIS  SYSTEM  WIU  BE 
DISCLOSED  AS  FOLLOWS: 

(a)  To  federal  agencies,  and/or  state, 
local,  tribal,  foreign  and  international 
government  agencies  that  have  a  need 
for  the  information  in  the  performance 
of  their  official  duties. 

(b)  To  individuals,  groups  or  private 
correction  companies  who  request 
technical  assistance  and/or  training  in 
corrections. 

(c)  To  officials  and/or  contractors  of 
federal,  state,  local,  tribal,  foreign  and 
international  law  enforcement  agencies 
for  law  enforcement  purposes  such  as 
investigations,  possible  criminal 
prosecutions,  civil  court  actions,  and/or 
regulatory  proceedings. 

(d)  to  employees  and/or  contractors  of 
the  National  Archives  and  Records 
Administration  and  General  Services 
Administration  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE 

Information  maintained  in  the  system 
is  stored  in  hard  copy  and/or  electronic 
media  in  NIC  facilities  via  a 
configuration  of  personal  computer, 
client/server,  and  mainframe  systems 
architecture.  Computerized  records  are 
maintained  on  hard  disk,  floppy 
diskettes,  magnetic  tapes  and/or  optical 
disks.  Documentary  records  are 
maintained  in  manual  file  folders  and/ 
or  index  cards. 


RETRIEVABILTTY 

Records  are  retrievable  by 
identification/logistical  information,  e.g. 
name  and  address  of  TRP,  and/or  by  the 
subject  area  of  expertise. 

SAFEGUARDS 

Information  is  safeguarded  in 
accordance  with  Department  of  Justice 
and  Bureau  of  Prisons  rules  and  policy 
governing  automated  information 
systems  security  and  access.  These 
safeguard  include  the  maintenance  of 
records  and  technical  equipment  in 
restricted  areas,  e.g.  locked  offices  and 
locked  file  cabinets  in  controlled-access 
buildings,  and  the  required  use  of 
proper  passwords  and  user 
identification  codes  to  access  the 
system.  Only  those  NIC  personnel  who 
require  access  to  perform  their  official 
duties  may  access  the  system  equipment 
and  the  information  in  the  system. 

RETENTION  AND  DISPOSAL 

Electronic  records  generated  by  the 
system  are  retained  until  such  time  as 
the  records  no  longer  serx'e  the  purpose 
described  by  this  system.  At  such  time, 
these  records  may  be  updated  and/or 
incorporated  into  an  appropriate, 
published  system  or  records  with  an 
approved  retention  schedule,  or 
otherwise  destroyed  by  shredding  and/ 
or  degaussing.  Documentary  records  are 
retained  for  eight  (8)  years  and  then 
destroyed  by  shredding. 

SYSTEM  MANGER(S)  AND  ADDRESS 

Director,  National  Institute  of 
Corrections,  Room  5007.  320  First  St. 
NW,  Washington,  DC  20534. 

NOTIFICATION  PROCEDURE 

Inquiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES 

All  requests  for  records  may  be  made 
in  writing  to  the  Director,  National 
Institute  of  Corrections.  Room  5007,  320 
First  St.  NW.  Washington.  DC  20534, 
and  should  be  clearly  marked  "Privacy 
Act  Request." 

CONTESTING  RECORD  PROCEDURES 

Same  as  above. 

RECORD  SOURCE  CATEGORIES 

Records  are  generated  by  individuals 
listed  as  a  TRP,  by  NIC  staff,  and/or  staff 
from  other  correctional  and/or  other  law 
enforcement  agencies. 
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SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 
[FR  Doc.  00-4973  File^  3-1-00;  8:45  am] 
BIUING  COOe  4410-CJ-M 
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DEPARTMENT  OF  I JVBOR 

Occupational  Safety  and  Healtti 
Administration 

[Docket  No.  NRTL-2-i8] 

NSF  International,  Application  for 
Expansion  of  RecognKion 

agency:  Occupational  Safety  and  Health 
Administration  (OS  lA),  Labor. 
ACTION:  Notice. 


SUMMARY:  This  notic  e  announces  the 
application  of  NSF  1  otemational  (NSF) 
for  expansion  of  its  -ecognition  as  a 
Nationally  Recognii  ed  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding  This  preliminary 
finding  does  not  coi  stitute  an  interim  or 
temporary  approval  of  this  application. 
DATES:  Comments  si  ibmitted  by 
interested  parties  m  ist  be  received  no 
later  than  May  1.  20  30. 
ADDRESSES:  Send  co  mments  concerning 
this  notice  to:  Offict  of  Technical 
Programs  and  Coorc  ination  Activities, 
NRTL  Program,  Occ  upational  Safety  and 
Health  Aciministrati  on,  U.S.  Department 
of  Labor.  200  Constitution  Avenue,  NW, 
Room  N3653,  Wash  ngton,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program  at  the  above  address,  or 
phone  (202)  693-2lll0. 
SUPPLEMENTARY  INFORMATION: 


Notice  of  Applicatii  n 

The  Occupationa 
Administration  (OS  iA) 
notice  that  NSF  Inte  mational 
appUed  for  expansii  m 
recognition  as  a  Nat  i 
Testing  Laboratory 
expansion  request 
additional  test  standard 

OSHA  recognitio 
signifies  that  the  or; 
the  legal  requirement 
of  Title  29,  Code  of 
(29  CFR  1910.7).  Recognition 
acknowledgment 
can  perform  independent 
and  certification  of 
covered  within  its 
and  is  not  a  delegat 
government  authorijty 
recognition,  OSHA 
"properly  certified' 


Safety  and  Health 
hereby  gives 
(NSF)  has 
of  its  current 
onally  Recognized 
NRTL).  NSF's 
cbvers  the  use  of 
s. 
of  an  NRTL 
j  anization  has  met 
s  in  Section  1910.7 
"ederal  Regulations 
is  an 
the  organization 
safety  testing 
Jie  specific  products 
s  :;ope  of  recognition, 
on  or  grant  of 

As  a  result  of 
:an  accept  products 
by  the  NRTL. 


OSHA  processes  applications  related  to 
an  NRTL's  recognition  following 
requirements  in  Appendix  A  to  29  CFR 
1910.7.  This  appendix  requires  that  the 
Agency  publish  this  public  notice  of  the 
preliminary  finding  on  an  application. 

The  most  recent  notices  puolished  by 
OSHA  for  the  NSF  recognition  covered 
its  initial  recognition,  which  OSHA 
announced  on  August  8,  1998  (63  FR 
46082)  and  granted  on  December  10. 
1998  (63  FR  68309). 

The  current  address  of  the  NSF 
facility  (site)  recognized  by  OSHA  is: 
NSF  International,  789  Dixboro,  Ann 
Arbor,  Michigan  48105. 

General  Background  on  the  Application 

NSF  has  submitted  a  request,  dated 
December  17, 1998  (see  Exhibit  6A).  to 
expand  its  recognition  as  an  NRTL  for 
six  (6)  additional  test  standards.  Also, 
NSF  has  submitted  a  similar  request, 
dated  March  1. 1999  (see  Exhibit  6B), 
for  four  (4)  other  test  standards.  OSHA 
has  determined  that  two  of  the 
standards  listed  in  the  December  17 
request  are  not  "appropriate  test 
standards."  as  specified  in  29  CFR 
1910.7(c).  Therefore,  the  expansion  will 
only  cover  the  eight  (8)  test  standards 
listed  below.  OSHA  temporarily 
withheld  its  consideration  of  NSF's 
requests  pending  notification  by  the 
NRTL  of  the  certification  of  its  first 
products  under  the  NRTL  Program.  The 
Agency  imposed  a  condition  requiring 
such  a  notification  when  it  recognized 
NSF.  However,  NSF  recently  informed 
the  NRTL  Program  staff  that  it  has  not 
performed  this  certification.  NSF  would 
appear  to  have  less  opportunity  to  do  so 
without  this  expansion,  and  the  NRTL 
Program  office  has  decided  to  proceed 
with  granting  NSF's  requests.  OSHA 
will  continue  to  impose  the  condition 
for  notification,  which  we  state  again  in 
this  notice. 

NSF  seeks  recognition  for  testing  and 
certification  of  products  to  demonstrate 
compliance  to  the  eight  (8)  test 
standards  listed  below,  and  OSHA  has 
determined  the  standards  are 
appropriate,  as  prescribed  by  29  CFR 
1910.7(c).  OSHA's  recognition  of  any 
NRTL  for  a  particular  test  standard  is 
limited  to  equipment  or  materials  (i.e., 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  As  a  result,  the  Agency's 
recognition  of  an  NRTL  for  a  test 
standard  excludes  any  product(s), 
falling  within  the  scope  of  the  test 
standard,  for  which  OSHA  has  no  such 
requirements. 

ANSI/UL  94    Tests  for  Flammability  of 
Plastic  Materials  for  Parts  in  Devices 
and  Appliances 


ANSI/UL  621     Ice  Cream  Makers 

ANSI/UL  651  Schedule  40  and  80  PVC 

Conduit 

ANSI/UL  651A  Type  EB  and  A  Rigid 

PVC  Conduit  and  HOPE  Conduit 

ANSI/UL  749  Household  [Electric] 

Dishwashers 

UL  763  Motor-Operated  Commercial 

Food  Preparing  Machines 

ANSI/UL  1081  [Electric]  Swinmiing 

Pool  Pumps.  Filters,  and  Chlorinators 

UL  1821  Thermoplastic  Sprinkler  Pipe 

and  Fittings  for  Fire  Protection 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 

Condition 

As  previously  mentioned.  OSHA 
included  a  condition  in  the  Federal 
Register  notice  for  the  recognition  of 
NSF,  published  on  December  10. 1998 
(63  FR  68309).  The  condition  ciurently 
applies  to  NSF  and  will  continue  to 
apply  as  part  of  the  expansion.  The 
condition  is  as  follows: 

Within  30  days  of  certifying  its  first 
products  under  the  NRTL  Program,  NSF 
will  notify  the  OSHA  NRTL  Program 
Director  so  that  OSHA  may  review 
NSF's  implementation  of  procedures  for 
testing  and  follow-up  inspections  of 
products  covered  within  the  scope  of 
the  above-listed  test  standards. 

Preliminary  Finding  on  the  Application 

NSF  has  submitted  acceptable 
requests  for  expansion  of  its  recognition 
as  an  NRTL.  In  processing  these 
requests,  OSHA  did  not  perform  an  on- 
site  review  of  NSF's  NRTL  testing 
facilities.  However,  NRTL  Program 
assessment  staff  reviewed  information 
pertinent  to  the  request  and,  in  a  memo 
dated  October  21,  1999  (see  Exhibit  7). 
recommended  the  expansion  of  NSF's 
recognition  to  include  the  additional 
test  standards  listed  above. 

Following  a  review  of  the  application 
file,  the  assessor's  recommendation,  and 
other  pertinent  documents,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant,  to  the  NSF  facility  listed 
above,  the  expansion  of  recognition  to 
use  the  additional  eight  (8)  test 
standards,  with  the  condition  to  be 
applied  as  noted.  The  staff  therefore 
recommended  to  the  Assistant  Secretary 
that  the  applications  be  preliminarily 
approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the  NSF 
International  facility  listed  above  can 
meet  the  recognition  requirements,  as 
prescribed  by  29  CFR  1910.7,  for  the 
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expansion  of  recognition,  subject  to  the 
above  condition.  This  prehminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  the  appHcation. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  w^hether  NSF  has 
met  the  requirements  of  29  CFR  1910.7 
for  the  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  docimients 
and  exhibits.  To  consider  it,  OSHA  must 
receive  the  comment  at  the  address 
provided  above  (see  ADDRESSES),  no 
later  than  the  last  date  for  comments 
(see  DATES  above).  You  may  obtain  or 
review  copies  of  NSF  requests,  the 
memo  on  the  recommendation,  and  all 
submitted  comments,  as  received,  by 
contacting  the  Docket  Office,  Room 
N2625,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL-2-98,  the 
permanent  record  of  public  information 
on  the^NSF  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  the  NSF  expansion  requests.  The 
Assistant  Secretary  will  make  the  final 
decision  on  granting  the  expansion  and, 
in  making  this  decision,  may  undertake 
other  proceedings  prescribed  in 
Appendix  A  to  29  CFR  Section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  the  Federal 
Register. 

Signed  at  Washington,  D.C.  this  10th  day 
of  February,  2000. 
Charles  N.  Jeflress, 
Assistant  Secretary. 

[FR  Doc.  00-4965  Filed  3-1-00;  8:45  am) 
BILLING  CODE  4S10-26-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-3-92) 

TUV  Rheinland  of  North  America,  Inc., 
Application  for  Expansion  of 
Recognition 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
application  of  TITV  Rheinland  of  North 
America,  Inc.,  (TUV)  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7,  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 


finding  does  not  constitute  an  interim  or 
temporary  approval  of  this  application. 
DATES:  Comments  submitted  by 
interested  parties  must  be  received  no 
later  than  May  1,  2000. 
ADDRESSES:  Send  comments  concerning 
this  notice  to:  Office  of  Technical 
Programs  jmd  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  N3653,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Progreuns  and  Coordination  Activities, 
NRTL  Program  at  the  above  address,  or 
phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  TUV  Rheinland  of  North 
America,  Inc.,  (TUV)  has  applied  for 
expansion  of  its  current  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (NRTL).  TUV's  expansion 
request  covers  the  use  of  additional  test 
standards. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  Section  1910.7 
of  Title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition, 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  OSHA  can  accept  products 
"properly  certified"  by  the  NRTL. 
OSHA  processes  applications  related  to 
an  NRTL's  recognition  following 
requirements  in  Appendix  A  to  29  CFR 
1910.7.  This  appendix  requires  that  the 
Agency  publish  this  public  notice  of  the 
preliminary  finding  on  an  application. 

The  most  recent  notices  published  by 
OSHA  for  the  TUV  recognition  covered 
an  expansion  of  recognition,  which 
OSHA  announced  on  January  8,  1998 
(63  FR  1127)  and  granted  on  April  2, 
1998  (63  FR  16280). 

The  current  address  of  the  TUV 
facility  (site)  recognized  by  OSHA  is: 
TUV  Rheinland  of  North  America,  Inc., 
12  Commerce  Road,  Newtown, 
Connecticut  06470. 

General  Background  on  the  Application 

TUV  has  submitted  a  request,  dated 
May  5,  1999  (see  Exhibit  19A),  to 
expand  its  recognition  as  an  NRTL  for 
one  hundred  forty  (140)  additional  test 
standards.  TUV  also  submitted 
information  in  support  of  its  request 
with  a  letter,  dated  July  6,  1999  (see 


Exhibit  19B).  OSHA  has  determined  that 
twenty-one  (21)  of  the  standards  that 
TUV  requested  are  not  "appropriate  test 
standards,"  as  specified  in  29  CFR 
1910.7(c).  Therefore,  the  expansion  will 
only  cover  the  one  hundred-nineteen 
(119)  test  standards  listed  below. 

The  NRTL  has  submitted 
documentation  that  shows  its  general 
capability  for  testing  to  the  standards  for 
which  it  seeks  recognition.  The  testing 
capabilities  required  under  these 
standards  are  very  similar  to  those 
standards  for  which  it  is  already 
recognized.  TUV  will  develop  more 
specific  documentation  for  testing  to  the 
standards  requested.  Since  the  Agency 
has  not  yet  reviewed  these  procedures, 
it  has  concerns  regarding  the  actual 
procedures  that  TUV  will  develop  and 
utilize  for  testing.  In  addition,  OSHA 
temporarily  withheld  its  consideration 
of  TUV's  expansion  request  due  to 
discrepancies  noted  during  a  review  of 
TUV's  site.  TUV  has  presented 
documentation  to  OSHA  to  address  the 
issues  raised  by  the  review.  Although 
OSHA  has  decided  to  proceed  with  this 
preliminary  finding  on  the  expansion 
request,  the  Agency  is  concerned  that 
the  NRTL's  resolution  to  the  issues  will 
take  some  time  to  implement.  Due  to 
these  concerns,  OSHA  plans  to 
conditionally  recognize  TUV  for  the 
additional  standards. 

TUV  seeks  recognition  for  testing  and 
certification  of  products  to  demonstrate 
compliance  to  the  119  test  standards 
listed  below,  and  OSHA  has  determined 
the  standards  are  appropriate,  as 
prescribed  by  29  CFR  1910.7(c).  OSHA's 
recognition  of  any  NRTL  for  a  particular 
test  standard  is  limited  to  equipment  or 
materials  (i.e.,  products)  for  which 
OSHA  standards  require  third  party 
testing  and  certification  before  use  in 
the  workplace.  As  a  result,  the  Agency's 
recognition  of  an  NRTL  for  a  test 
standard  excludes  any  product(s), 
falling  within  the  scope  of  the  test 
standard,  for  which  OSHA  has  no  such 
requirements. 
ANSI/UL  22  Amusement  and  Gaming 

Machines 
ANSI/UL  48  Electric  Signs 
ANSI/UL  67  Panelboards 
ANSI/UL  73  Motor-Operated 

Appliances 
ANSI/UL  82  Electric  Gardening 

Appliances 
ANSI/UL  122  Photographic  Equipment 
ANSI/UL  130  Electric  Heating  Pads 
ANSI/UL  136  Pressure  Cookers 
ANSI/UL  141  Garment  Finishing 

Appliances 
ANSI/UL  153  Portable  Electric  Lamps 
ANSI/UL  174  Household  Electric 

Storage  Tank  Water  Heaters 
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ANSI/UL  197  Com  nercial  Electric 

Cooking  Appliar  ces 
ANSI/UL  250  Houi  ehold  Refrigerators 

3.I1C1  F*rGGZGrs 
ANSl/UL  298  Porte  ble  Electric  Hand 

Lamps 
ANSI/UL  430  Wasi  b  Disposers 
ANSI/UL  443  Stee  Auxiliary  Tanks  for 

Oil-Burner  Fuel 
UL  444  Communic  itions  Cables 
ANSI/UL  448  Pum  3S  for  Fire  Protection 

Service 
ANSI/UL  452  Ante  ma-Discharge  Units 
ANSI/UL  469  Mus  cal  Instruments  and 

Accessories 
ANSI/UL  471  Com  nercial  Refrigerators 

£Uid  Freezers 
ANSI/UL  474  Dehi  midifiers 
ANSI/UL  482  Porte  ble  Sun/Heat  Lamps 
ANSI/UL  499  Electric  Heating 

Appliances 
ANSI/UL  506  Spec  ialty  Transformers 
ANSI/UL  507  Elecl  ric  Fans 
ANSI/UL  508  Indu  strial  Control 

Equipment 
ANSI/UL  508C  Po\  /er  Conversion 

Equipment 
ANSI/UL  541  Refri  jerated  Vending 

Machines 
ANSI/UL  561  Floo  Finishing  Machines 
ANSI/UL  583  Elecl  ric-Battery-Powered 

Industrial  Trucki 
ANSI/UL  621  Ice  Cream  Makers 
ANSI/UL  696  Elecl  ric  Toys 
ANSI/UL  697  Toy  ^"ransformers 
ANSI/UL  745-1  Portable  Electric  Tools 
ANSI/UL  745-2-1  'articular 

Requirements  of  Drills 
ANSI/UL  745-2-2  'articular 

Requirements  foi  Screwdrivers  and 

impact  Wrenche 
ANSI/UL  745-2-3  'articular 

Requirements  for  Grinders,  Polishers, 

and  Disk-Type  S  mders 
ANSI/UL  745-2-4  Particular 

Requirements  fo;  Sanders 
ANSI/UL  745-2-5  'articular 

Requirements  foi  Circular  Saws  and 

Circular  Knives 
ANSI/UL  745-2-6  'articular 

Requirements  fo  Hammers 
ANSI/UL  745-2-8  Particular 

Requirements  fo   Shears  and  Nibblers 
ANSI/UL  745-2-9  Particular 

Requirements  fo  Tappers 
ANSI/UL  745-2-1    Particular 

Requirements  fo   Reciprocating  Saws 
ANSI/UL  745-2-1!  Particular 

Requirements  fo   Concrete  Vibrators 
ANSI/UL  745-2-1'  [  Particular 

Requirements  fo  ■  Planers 
ANSI/UL  745-2-1  '  Particular 

Requirements  fo  ■  Routers  and 

Trimmers 
ANSI/UL  745-2-31 )  Particular 

Requirements  fo  ■  Staplers 
ANSI/UL  745-2-3  .  Particular 

Requirements  fo  ■  Diamond  Core  Drills 
ANSI/UL  745-2-3  !  Particular 

Requirements  fo  ■  Magnetic  Drill 

Presses 


ANSI/UL  745-2-33  Particular 

Requirements  for  Portable  Bandsaws 
ANSI/UL  745-2-34  Particular 

Requirements  for  Strapping  Tools 
ANSI/UL  745-2-35  Particular 

Requirements  for  Drain  Cleaners 
ANSI/UL  745-2-36  Particular 

Requirements  for  Hand  Motor  Tools 
ANSI/UL  745-2-37  Particular 

Requirements  for  Plate  Jointers 
ANSI/UL  749  Household  Dishwashers 
ANSI/UL  751  Vending  Machines 
UL  763  Motor-Operated  Commercial 

Food  Preparing  Machines 
UL  775  Graphic  Arts  Equipment 
ANSI/UL  778  Motor  Operated  Water 

Pumps 
ANSI/UL  826  Household  Electric  Clocks 
ANSI/UL  858  Household  Electric 

Ranges 
ANSI/UL  859  Household  Electric 

Personal  Grooming  Appliance 
ANSI/UL  867  Electrostatic  Air  Cleaners 
ANSI/UL  875  Electric  Dry  Bath  Heaters 
ANSI/UL  921  Commercial  Electric 

Dishwashers 
ANSI/UL  923  Microwave  Cooking 

ApplicUices 
ANSI/UL  935  Fluorescent-Lamp  Ballasts 
ANSI/UL  961  Electric  Hobby  and  Sports 

Equipment 
ANSI/UL  982  Motor-Operated 

Household  Food  Preparing  Machines 
ANSI/UL  984  Hermetic  Refrigerant 

Motor-Compressors 
ANSI/UL  987  Stationary  and  Fixed 

Electric  Tools 
ANSI/UL  1004  Electric  Motors 
ANSI/UL  1005  Electric  Flatirons 
ANSI/UL  1012  Power  Units  Other  than- 

Class  Two 
ANSI/UL  1017  Vacuum  Cleaning 

Machines  and  Blower  Cleaners 
ANSI/UL  1018  Electric  Aquarium 

Equipment 
ANSI/UL  1026  Electric  Household 

Cooking  and  Food-Serving 

Appliances 
ANSI/UL  1028  Hair  Clipping  and 

Shaving  Appliances 
ANSI/UL  1042  Electric  Baseboard 

Heating  Equipment 
ANSI/UL  1081  Swimming  Pool  Pumps, 

Filters  and  Cblorinators 
ANSI/UL  1082  Household  Electric 

Coffee  Makers  and  Brewing-Type 

Appliances 
ANSI/UL  1083  Household  Electric 

Skillets  and  Frying-Type  Appliances 
ANSI/UL  1230  Amateur  Movie  Lights 
ANSI/UL  1236  Batter^'  Chargers  for 

Charging  Engine-Starter  Batteries 
UL  1240  Electric  Commercial  Clothes- 

Drving  Equipment 
ANSi/UL  1278  Movable  and  Wall-or 

Ceiling-Hung  Electric  Room  Heaters 
ANSI/UL  1310  Class  2  Power  Units 
ANSI/UL  1409  Low-Voltage  Video 

Products  Without  Cathode-Ray-Tube 

Displays 


ANSI/UL  1411  Transformers  and  Motor 

Transformers  for  Use  In  Audio-, 

Radio-,  and  Television-Type 

Appliances 
ANSI/UL  1418  Implosion-Protected 

Cathode-Ray  Tubes  for  Television- 
Type  Appliances 
ANSI/UL  1419  Professional  Video  and 

Audio  Equipment 
ANSI/UL  1431  Personal  Hygiene  and 

Health  Care  Appliances 
ANSI/UL  1445  Electric  Water  Bed 

Heaters 
ANSI/UL  1459  Telephone  Equipment 
ANSI/UL  1559  Insect-Control 

Equipment,  Electrocution  Type 
ANSI/UL  1561  Dry  Type  General 

Purpose  and  Power  Transformers 
ANSI/UL  1563  Electric  Spas,  Equipment 

Assemblies,  and  Associated 

Equipment 
ANSI/UL  1564  Industrial  Battery 

Chargers 
ANSI/UL  1570  Fluorescent  Lighting 

Fixtures 
ANSI/UL  1571  Incandescent  Lighting 

Fixtures 
ANSI/UL  1572  High  Intensity  Discharge 

Lighting  Fixtures 
ANSI/UL  1573     Stage  and  Studio 

Lighting  Units 
ANSI/UL  1574    Track  LighUng  Systems 
ANSI/UL  1585     Class  2  and  Class  3 

Transformers 
UL  1594     Sewing  and  Cutting 

Machines 
ANSI/UL  1647     Motor-Operated 

Massage  and  Exercise  Machines 
ANSI/UL  1693     Electric  Radiant 

Heating  Panels  and  Heating  Panel  Sets 
ANSI/UL  1727     Conunercial  Electric 

Personal  Grooming  Appliances 
ANSI/UL  1776    High-Pressiue  Cleaning 

Machines 
ANSI/UL  1786     Nightlights 
UL  1795     Hydromassage  Bathtubs 
UL  1838     Low  Voltage  Landscape 

Lighting  Systems 
ANSI/UL  1995     Heating  and  Cooling 

Equipment 
UL  2021     Fixed  and  Location- 
Dedicated  Electric  Room  Heaters 
UL  8730-1     Electrical  Controls  for 

Household  and  Similar  Use;  Part  1: 

General  Requirements 
UL  8730-2-3     Automatic  Electrical 

Controls  for  Household  and  Similar 

Use;  Part  2:  Particular  Requirements 

for  Thermal  Motor  Protectors  for 

Ballasts  for  Tubular  Fluorescent 

Lamps 
Ut  8730-2-4    Automatic  Electrical 

Controls  for  Household  and  Similar 

Use;  Part  2:  Particular  Requirements 

for  Thermal  Motor  Protectors  for 

Motor  Compressors  or  Hermetic  and 

Semi-Hermetic  Type 
UL  8730-2-8    Automatic  Electrical 

Controls  for  Household  and  Similar 
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Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Water  Valves 
The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 

Conditions 

As  indicated  above,  OSHA  has 
concerns  regarding  the  additional 
documentation  and  procedures  that 
TUV  will  develop  and  utilize  in  testing 
products  to  the  standards  for  which  the 
NRTL  seeks  recognition.  Also,  the 
Agency  is  concerned  about  TUV's  actual 
implementation  of  the  resolution  to  the 
discrepancy  noted  during  an  on-site 
review  of  TUV's  Newtown  site.  As  a 
result,  OSHA  plans  to  recognize  TUV 
subject  to  a  later  assessment  of  the 
relevant  documentation  and  procedures. 

TUV  has  general  "procedures"  that  it 
can  adapt  for  each  specific  test  standard 
covered  by  this  notice,  but  it  must  have 
specific  testing  procediues  for  a  test 
standard  in-place  before  it  undertakes 
any  testing,  and  therefore  before  any 
certification,  of  products  covered  by  the 
particular  test  standard.  If  these 
procedures  are  not  in  place,  TUV  would 
not  meet  the  requirements  for  continued 
recognition  of  the  particular  test 
standard(s).  As  a  result,  OSHA  plans  to 
impose  a  condition  on  granting  the 
expansion  to  ensure  that  TUV  does 
develop  and  implement  appropriate 
written  procedures  for  testing  to  the  test 
standards  covered  in  this  notice.  During 
future  on-site  visits  of  the  NRTL,  the 
NRTL  Progreun  staff  would  audit  for 
compliance  to  the  condition.  The 
Agency  would  commence  the  process  to 
revoke  recognition  for  any  test  standards 
for  which  TUV  does  not  meet  the 
condition. 

Similarly,  OSHA  wants  assurance  that 
TUV  will  properly  implement  its 
resolution  to  the  discrepancy  already 
mentioned.  The  Agency  does  not  reveal 
the  specific  findings  of  its  on-site 
reviews  because  they  often  contain 
specific  details  that  may  be  confidential 
or  privileged  to  the  NRTL.  For  purposes 
of  this  notice,  OSHA  proposes  the 
condition  in  terms  that  the  Agency 
believes  are  fair  to  the  NRTL  and 
provide  appropriate  information  to  the 
public. 

The  conditions  that  OSHA  plans  to 
impose  are  as  follows: 

a.  TUV  must  have  specific  written 
testing  procedures  in  place  before 
testing  products  covered  by  any  test 
standard  for  which  it  is  recognized  and 
must  use  these  procedures  in  testing 
and  certifying  those  products. 

b.  TUV  must  restrict  the 
administration,  certification,  and 
qualification  activities  that  it  performs 
in  its  capacity  as  an  NRTL  only  to  its 


Newtown  facility.  TUV  must  perform 
these  activities  in  accordance  with 
OSHA's  relevant  policies  and  criteria  for 
these  activities,  and  in  accordance  with 
its  response,  to  the  applicable  on-site 
review,  that  OSHA  has  accepted. 

Preliminary  Finding  on  the  Application 

TUV  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  In  processing  this  request, 
OSHA  performed  an  on-site  assessment 
(review)  of  TUV's  facility  in  Newtown, 
Connecticut,  on  July  12-14,  1999.  TUV 
has  addressed  the  discrepancies  noted 
by  the  assessor  during  the  on-site 
review,  following  the  on-site  eveduation. 
The  resolution  to  the  discrepemcies  are 
factored  into  the  on-site  review  report 
(see  Exhibit  20). 

Following  a  review  of  the  application 
file,  the  on-site  review  report,  and  other 
pertinent  documents,  the  NRTL  Program 
staff  has  concluded  that  OSHA  can  grant 
to  the  TUV  facility  listed  above  the 
expansion  of  recognition  to  use  the 
additional  one  hundred-nineteen  (19) 
test  standards,  with  the  conditions  to  be 
applied  as  noted.  The  staff  therefore 
recommended  to  the  Assistant  Secretar>' 
that  the  application  be  preliminarily 
approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the 
TUV  Rheinland  of  North  America,  Inc.. 
facility  listed  above  can  meet  the 
recognition  requirements,  as  prescribed 
by  29  CFR  1910.7,  for  the  expansion  of 
recognition,  subject  to  the  above 
conditions.  This  preliminary  finding 
does  not  constitute  an  interim  or 
temporary  approval  of  the  application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  on  whether  TUV  has 
met  the  requirements  of  29  CFR  1910.7 
for  the  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  it,  OSHA  must 
receive  the  comment  at  the  address 
provided  above  (see  ADDRESS),  no  later 
than  the  last  date  for  comments  (see 
DATES  above).  You  may  obtain  or  review 
copies  of  the  TUV  request,  the  on-site 
review  report,  and  all  submitted 
comments,  as  received,  by  contacting 
the  Docket  Office,  Room  N2625, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL-3-92,  the 
permanent  record  of  public  information 
on  the  TUV  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 


grant  the  TUV  expansion  request.  The 
Assistant  Secretary  will  make  the  final 
decision  on  granting  the  expansion  and. 
in  making  this  decision,  may  undertake 
other  proceedings  prescribed  in 
Appendix  A  to  29  CFR  Section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  the  Federal 
Register. 

Signed  at  Washington.  D.C.  this  10th  day 
of  February,  2000. 

Charles  N.  Jeflress, 

Assistant  Secretary. 

[FR  Doc.  00-i966  Filed  3-1-00;  8:45  am] 

BtLUNG  CODE  4S10-26-P 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  ft'om  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19.  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4). 


11348 


Federal  Register /Vol.  65,  No.  42  /  Thursday,  March  2,  2000 /Notices 


and  (6)  of  section  5  »2b  of  Title  5.  United 
States  Code. 

1.  Date.  March  10.  !  000 
Time:  9:00  a.m.  to  t  :30  p.m. 
floom;  415 

Program:  This  meel  ing  will  review 
applications  fo  ■  Humanities 
Projects  in  Mec  ia,  submitted  to  the 
Division  of  Pul  lie  Programs  at  the 
February  1,  20(  0  deadline 

2.  Date;  March  13,  ;  000 
Time:  9:00  a.m.  to  J  :30  p.m. 
Room:  415 

Program:  This  meet  ing  will  review 
applications  fo '  Humanities 
Projects  in  Me<  ia,  submitted  to  the 
Division  of  Put  lie  Programs  at  the 
February  1 ,  20(  0  deadline 

3.  Date.  March  17.  :  000 
Time:  9  a.m.  to  5:1C  p.m. 
floom:  415 

Program:  This  meet  ing  will  review 
applications  fo  ■  Humanities 
Projects  in  Mec  ia,  submitted  to  the 
Division  of  Put  lie  Programs  at  the 
February  1,  20(0  deadline 

4.  Date:  March  20,  ;  000 
Time:  9  a.m.  to  5:3C  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  fo  ■  Humanities 
Ptojects  in  Mui  eums  and  Historical 
Organizations,  submitted  to  the 
Division  of  Put  lie  Programs  at  the 
February  1,  20(  0  deadline 

5.  Date:  March  23,  :  000 
Time:  9  a.m.  to  5:3(  p.m. 
Room:  Alb 

Program:  This  meet  ing  will  review 
applications  fo  ■  Special  Projects, 
submitted  to  th  e  Division  of  Public 
Programs  at  th(  February  1 ,  2000 
deadline 

6.  Date:  March  24,  :  000 
Time:  9  a.m.  to  5:3(  p.m. 
Room:  730 

Program:  This  meel  ing  will  review 
applications  fo '  Humanities 
Projects  in  Mec  ia,  submitted  to  the 
Division  of  Pul  lie  Programs  at  the 
February  1 ,  20(  0  deadline 

7.  Date;  March  31,  :;000 
Time:  9  a.m.  to  5:3(  p.m. 
Room:  426 

Program:  This  meel  ing  will  review 
applications  fo  •  Humanities 
Projects  in  Mu!  eums  and  Historical 
Organizations,  submitted  to  the 
Division  of  Pul  lie  Programs  at  the 
February  1,  20(  lO  deadline 

8.  Date;  March  31,  ::000 
Time:  9  a.m.  to  5:3(  p.m. 
Room:  415 

Program:  This  meel  ing  will  review 
applications  fo  •  Humanities 
Projects  in  Me(  ia,  submitted  to  the 
Division  of  Pul  ilic  Programs  at  the 
February  1 ,  20i  )0  deadline 


Dated: 
Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  00-4968  Filed  3-1-00;  8:45  am] 
BILUNG  CODE  7S36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-390] 

Tennessee  Valley  Authority;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
90,  issued  to  the  Tennessee  Valley 
Authority  {TVA,  the  licensee),  for 
operation  of  the  Watts  Bar  Nuclear  Plant 
(WBN),  Unit  1,  located  in  Rhea  County, 
Tennessee. 

The  proposed  amendment  would  add 
a  footnote  to  Technical  Specification 
(TS)  Table  3.3.2-1  (page  3  of  7)  that 
deletes  appUcability  of  Surveillance 
Requirement  (SR)  3.3.2.10,  "Turbine 
Trip  and  Feed  water  Isolation,"  for  the 
period  February  23,  2000,  until  restart  of 
the  main  txirbine  following  the  next  time 
the  turbine  is  removed  from  service. 

TVA  submitted  an  exigent  license 
amenchnent  request  on  February  25, 
2000,  as  described  above,  to  amend  the 
WBN  TS  on  a  one-time  basis  to  alleviate 
an  inadvertent  noncompliance  resulting 
from  a  component  replacement. 
Specifically,  WBN  entered  TS  3.0.3  on 
February  22,  2000,  as  the  result  of  a 
determination  that  response  time  testing 
(RTT)  had  not  been  performed  for  the 
Train  B  turbine  trip  solenoid  valve  (1- 
FSV-^7-027-B)  following  replacement 
during  WBN's  Unit  1  Cycle  2  Refueling 
Outage  during  the  Spring  of  1999.  The 
subject  surveillance  test  (SR  3.3.2.10) 
had  been  performed  within  the  required 
frequency  of  once  every  36  months. 
However,  the  last  test  was  partially 
invalidated  by  replacement  of  the 
subject  solenoid  valve  because  response 
time  data  on  the  valve  was  ^ot  obtained 
following  installation  of  the  new  valve. 
The  plant  must  be  in  a  shutdown 
condition  to  obtain  this  data.  Therefore, 
TS  relief  was  sought  by  TVA  to  avoid 
an  unnecessary  plant  shutdown  for  the 
sole  purpose  of  obtaining  this  response 
time  data.  The  response  time  data  will 
be  obtained  during  the  next  occasion 
involving  removal  of  the  main  turbine 
from  service. 


Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(A)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  requested  discretionary  enforcement 
will  not  result  in  a  significant  increase  in  the 
consequences  of  an  accident  as  the  turbine 
trips  have  been  functionally  verified  in 
accordance  with  the  technical  specifications 
and  the  turbine  protection  program  and 
turbine  trip  response  time  is  not  a  significant 
contributor  to  the  accident  analysis. 
Accordingly,  there  would  be  no  impact  on 
projected  offsite  doses. 

(B)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident,  from  any  accident 
previously  evaluated. 

As  discussed  above,  the  safety  function  of 
the  solenoid  valve  was  confirmed  during  the 
post  maintenance  testing.  Further,  during  the 
functional  testing  the  control  room  operator 
observed  normal  operation  of  the  trip 
function.  Although  the  response  time  was  not 
quantitatively  determined  for  the  end  device, 
this  deficiency  cannot  create  a  new  or 
different  accident  from  any  previously 
evaluated. 

(C)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Again  as  discussed  above,  the  trip  function 
was  confirmed  by  post  maintenance  testing, 
and  the  operator  did  not  observe  any 
abnormal  delay  in  response.  This  clearly 
indicates  there  would  be  no  significant 
reduction  in  a  margin  of  safety  associated 
with  the  lack  of  quantitative  documentation 
of  the  response  time  for  a  portion  of  the 
Steam  Generator  Water  Level  High  High 
turbine  trip  function. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satished.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently.  Written 
comments  may  be  submitted  by  mail  to 
the  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D59,  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW., 
Washington,  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  15.  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 


which  is  available  at  the  Commission's 
Public  Docmnent  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
£in  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 


those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001.  and  to 
General  Counsel.  Tennessee  Valley 
Authority,  400  West  Summit  Drive.  ET 
lOH,  Knoxville,  Tennessee  37902. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and  to 
General  Counsel.  Tennessee  Valley 
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Dated  at  Rockville 
of  February  2000. 

For  the  Nuclear  Ri' 
Ronald  W.  Heman, 

Senior  Project  Manai 
Directorate  II.  Division 
Management.  Office 
Regulation. 

[FR  Doc.  00-5017  Fi 
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NUCLEAR  REGUUATORY 
COMMISSION 


[Docket  72-1014] 


Holtec  Internationpl 

Environmental 

Finding  of  No  Significant 

Regarding  the 

From  Requiremer^s 

Correction 


Issuance  of 
Aslsessment  and 
Impact 
uest  for  Exemption 
of  10  CFR  Part  72; 


AGENCY:  U.S.  Nuc^jar  Regulatory 
Commission. 

ACTION:  Correction , 


summary:  This  doiument 
notice  appearing  i: » 
on  January  19,  20CD 
action  is  necessary 
erroneous  Unit  nu  nber 


corrects  a 
the  Federal  Register 

(65  FR  2995).  This 
to  correct  an 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Matula,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  D.C.  20555-0001. 
telephone  301-415-8563,  e-mail 
toml@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  On  page 
2995,  in  the  center  column,  in  the  last 
sentence,  "Units  2  and  3"  is  corrected 
to  read  "Unit  1". 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  00-5018  Filed  3-1-00;  8:45  am] 
BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  written  request,  copies  available  from: 
Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549 

[Extension:  Rule  30b2-l;  SEC  File  No.  270- 
213;  OMB  Control  No.  3235-0220) 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
("Act")  [44  U.S.C.  3501  et  seq.],  the 
Securities  and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  30b2-l  Under  the  Investment 
Company  Act  of  1940,  Filing  of  Copies 
of  Reports  to  Stockholders 

Rule  30b2-l  under  the  Investment 
Company  Act  of  1940  [17  CFR 
270.30b2-l]  requires  the  filing  of  four 
copies  of  every  periodic  or  interim 
report  transmitted  by  or  on  behalf  of  any 
registered  investment  company  to  its 
stockholders.'  This  requirement  ensures 
that  the  Commission  has  information  in 
its  files  to  perform  its  regulatory 
functions  and  to  apprise  investors  of  the 
operational  and  financial  condition  of 
registered  investment  companies.- 


'  Most  filings  are  made  via  the  Commission's 
electronic  filing  system;  therefore,  paper  filings 
under  Rule  30b2-l  occur  only  in  exceptional 
circumstances.  Electronic  filing  eliminates  the  need 
for  multiple  copies  of  filings. 

'  Annual  and  periodic  reports  to  the  Commission 
become  part  of  its  public  files  and.  therefore,  are 
available  for  use  by  prospective  investors  and 
stockholders. 


It  is  estimated  that  approximately 
3,490  registered  management 
investment  companies  are  required  to 
send  reports  to  stockholders  at  least 
twice  annually.  The  annual  burden  of 
filing  the  reports  is  estimated  to  be 
negligible. 

The  burden  estimate  for  Rule  30b2-l 
is  made  solely  for  the  purposes  of  the 
Act  and  is  not  derived  from  a 
comprehensive  or  even  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C,  20549. 

Dated:  February  23.  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-4980  Filed  3-1-00;  8:45  am] 

BILLING  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-24314;  812-11904] 

Harris  &  Harris  Group,  Inc.;  Notice  of 
Application 

February  24,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Issuance  of  Certification 

Pursuant  to  Section  851(e)  of  the 

Internal  Revenue  Code  of  1986,  as 

amended  ("Code"). 

SUMMARY:  The  SEC  is  issuing  a 
certification  pursuant  to  section  851(e) 
of  the  Code  that  applicant  Harris  & 
Harris  Group,  Inc.  ("Harris")  was.  for 
the  fiscal  year  ended  December  31, 
1999,  principally  engaged  in  the 
furnishing  of  capital  to  other 
corporations  which  are  principally 
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engaged  in  the  development  or 
exploitation  of  inventions,  technological 
improvements,  new  processes  or 
products  not  previously  generally 
available. 

FILING  DATES:  The  application  was  filed 
on  December  22,  1999,  and  amended  on 
February  24,  2000. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549- 
0609;  Applicant,  One  Rockefeller  Plaza, 
14  Wast  49th  Street,  New  York,  New 
York  10020. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  L.  Kashtan,  Senior  Coimsel,  at 
(202)  942-0615,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application  and  a  certification.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  SEC's  Public  Reference 
Branch,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0102  (telephone 
(202)  942-8090). 


Applicant's  Representations 

1.  Harris  is  a  New  York  corporation. 
On  July  26,  1995,  Harris  elected  to 
become  regulated  as  a  business 
development  company  pursuant  to 
section  54(a)  of  the  Investment 
Company  Act  of  1940. 

2.  Harris  proposed  to  qualify  as  a 
"regulated  investment  company"  under 
section  851(a)  of  the  Code  pursuant  to 
section  851(e)  of  the  Code.  Section 
851(b)  of  the  Code  imposes  certain 
portfolio  diversification  requirements 
on  investment  companies  that  seek  to 
qualify  as  a  regulated  investment 
company.  Section  851(e)  of  the  Code 
provides  an  exemption  from  these 
diversification  requirements  if  the 
investment  company,  among  other 
things,  obtains  a  certification  from  the 
SEC  that  the  investment  company  is 
principally  engaged  in  the  furnishing  of 
capital  to  other  corporations  which  are 
principally  engaged  in  the  development 
or  exploitation  of  inventions, 
technological  improvements,  new 
processes  or  products  not  previously 
generally  available  (collectively, 
"Development  Corporations"). 


3.  Harris  has  filed  an  application 
seeking  a  certification  pursuant  to 
section  85  lie)  of  the  Code  for  the  fiscal 
year  ended  December  31, 1999.  The 
application  describes  certain  companies 
in  Harris'  portfoUo  during  the  fiscal  year 
ended  December  31,  1999,  that  Harris 
believes  to  be  Development 
Corporations.  Harris  states  that,  in 
making  this  determination,  it  relied 
upon  information  provided  by  the 
portfolio  companies  to  Harris  and  to 
others,  including  but  not  limited  to, 
offering  circulars,  prospectuses,  analyst 
reports,  internal  company  memoranda, 
patent  applications  and  similar 
documents.  In  addition,  Harris  generally 
is  represented  on  the  boards  of  directors 
of  its  portfolio  companies  through 
member  or  observe  status,  cuid  also  has 
direct  access  to  senior  management  of 
the  companies. 

4.  The  following  table  shows  the 
composition  of  the  total  assets  of  Harris 
as  of  each  of  the  calendar  quarters 
ended  March  31,  Jime  30,  September  30, 
and  December  31,  1999,  as  set  forth  in 
the  application. 


Assets  (at  value) 


Investments  representing  capital  furnished  to  corporations  believed  to  be 

Development  Corporations  

Other  investments,  cash  and  U.S.  Government  securities 

Other  Assets  


Total  Assets 


Mar.  31,  1999 


$14,947,426 

10,540,419 

646,226 


June  30,  1999     Sept,  30,  1999 


26,134,071 


$18,845,689 
9,007,741 
1,328,451 


29,181.881 


$20,952,249 

6,897.452 

546,593 


Dec  31,  1999 


$59,806,703 

4,945.693 

568,372 


28.396,294 


65,320,768 


As  reflected  in  the  table  above, 
Development  Companies  comprised  the 
following  percentages  of  the  total  assets 
of  Harris  at  the  end  of  each  calendar 
quarter  of  1999;  March  31,  57.2%;  June 
30,  64.6%;  September  30,  73.8%;  and 
December  31,  91.6%. 

Certification 

On  the  basis  of  the  information  set 
forth  in  the  application,  it  appears  that 
Harris  was  principally  engaged  in  the 
furnishing  of  capital  to  Development 
Corporations  within  the  meaning  of 
section  851(e)  of  the  Code  in  the  fiscal 
year  ended  December  31,  1999.  IT  IS 
THEREFORE  CERTIFIED  to  the 
Secretary  of  the  Treasury',  or  his 
delegate,  pursuant  to  section  851(e)  of 
the  Code,  that  Harris  was,  for  the  twelve 
months  ended  December  31,  1999, 
principally  engaged  in  the  furnishing  of 
capital  to  other  corporations  which  are 
principally  engaged  in  the  development 
or  exploitation  of  inventions, 
technological  improvements,  new 
processes  or  products  not  previously 
generally  available. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  00-^981  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  B010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42449;  File  No.  SR-CHX- 
99-14] 

Self-Regulatory  Organizations;  Notice 
of  Withdrawal  of  Proposed  Rule 
Change  by  the  Chicago  Stock 
Exchange,  Inc.  Relating  to  'Stop"  and 
"Stop  Limit"  Orders 

February  22,  2000. 

On  August  28,  1999,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule 
change,  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 


("Act"),'  and  Rule  19b-4  thereunder.^ 
to  add  Article  XX,  Rule  28A  to  the 
Exchange's  Rules  relating  to  "stop"  and 
"stop  limit"  orders  to  clarify  that  the 
existing  Rule  28  of  Article  XX  relates 
solely  to  "stopped"  orders.  Notice  of  the 
proposed  rule  change  was  published  on 
October  7, 1999,  in  the  Federal  Register, 
to  solicit  comment  from  interested 
persons.3  On  February  7,  2000.  the 
Exchange  withdrew  the  proposed  rule 
change.'' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  00-5061  Filed  3-1-00;  8:45  am) 

BILLING  CODE  801 0-01 -M 


'15U.S.C.78s(b)(l). 

2  17CFR240.19l>-4 

'Securities  Exchange  Act  Release  No.  41969 
(September  30.  1999).  64  FR  54702. 

•*  *>>>•  letter  from  Kathleen  Boege.  Associate 
General  Counsel.  CHX.  to  Katherine  England, 
.\ssistant  Director.  Division  of  Market  Regulation. 
Commission,  dated,  February-  7.  2000. 

M7CFR200.3t>-3(a)(12). 
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SECURITIES  AN0  EXCHANGE 
COMMISSION 


[Release  No. 
00-01] 


34-42  454;  Hie  No.  SR-CHX- 


Self-Regulatory  Organizations;  NotIca 
of  Filing  and  Imntediata  Effoctlvanasa 
of  Propoaad  Rul#  Changa  by  ttie 
Chicago  Stock  Exchange,  Inc.  to 
Amend  its  Rules  Itelating  to  ttia  Filing 
of  FOCUS 


February  24.  2000 
Pursuant  to  S 
Securities  Exch 
("Act"),!  and 
notice  is  hereby 
31,  2000,  the  Chi 


Rul^ 


^ion  19(b)(1)  of  the 
?e  Act  of  1934 

19b-4  thereunder,^ 
\ven  that  on  January 

;o  Stock  Exchange, 
hic.  (the  "CHX"  of  "Exchange")  filed 
with  the  Securitias  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule!  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  February  16,  2p00,  the  Exchange 
filed  with  the  Coi^unission  Amendment 
No.  1,  designating  the  proposed  rule 
change  as  constituting  a  "non- 
controversial"  rule  change  under 
paragraph  (f)(6)  of  Rule  19b— 4  under  the 
Act. 3  The  Conuni!  sion  is  publishing  this 
notice  to  solicit  cc  mments  on  the 
proposed  rule  cha  nge  from  interested 
persons  and  to  accelerate  the  operative 
date  of  the  propos  ed  rule  change. 
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proposed  rule  change  is  available  at  the 
CHX  and  at  the  Conunission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange's  rules  currently 
require  members  and  member 
organizations  to  file  with  the  Exchange, 
or  to  arrange  for  the  timely  submission 
to  their  designated  examining  authority 
("DEA"),  financial  and  operational 
reports  ("FOCUS"  Reports")  ptusuant  to 
the  provisions  of  Article  XI,  Rule  3  of 
the  CHX  Rules." 

In  1999,  the  Exchange  licensed 
software,  and  provided  it  to  those  CHX 
members  for  which  the  CHX  acts  as  the 
DEA  to  permit  these  members  to  file 
their  monthly  and  quarterly  FOCUS 
Reports  electronically.  Specifically,  the 
Exchange  licensed  the  use  of  the 
WINJAMMER  '■"'^  software  developed  by 
the  Chicago  Mercantile  Exchange. 
Members  install  the  software  on  a 
personal  computer  and  enter  the 
required  FOCUS  Report  information. 
Members  then  send  this  information  to 
the  Exchange  as  a  password-protected 
attachment  to  an  e-mail  message.  The 
program  contains  an  additional 
encryption  tool  to  allow  the  Exchange  to 
verify  the  authenticity  of  the  sender. 
The  Exchange  believes  that  these 
precautions  provide  adequate  protection 
to  Exchange  members  in  their  filing  of 
FOCUS  Reports.5 

Because  these  electronically-filed 
reports  are  much  easier  to  file  and 
maintain,  most  member  firms 
immediately  chose  to  file  their  FOCUS 
Reports  electronically.*^  The  CHX  is 


*Seel7CFR240.17a-5. 

'  See  Amendment  No.  1.  supra  note  3. 

*The  Exchange  represents  that  for  the  month  of 
December  1999.  82  members  filed  FOCUS  Reports 
with  the  CHX.  Of  those  82  members,  64  (78%)  filed 
electronically,  18  (22%)  filed  manually.  However. 
CHX  is  no  longer  the  DEA  for  4  of  those  members 


proposing  this  rule  change  to  require 
that  FOCUS  Reports  be  filed 
electronically  by  all  members  for  which 
the  CHX  acts  as  the  DEA,  to  take 
advantage  of  the  increased  efficiency 
and  the  decreased  errors  associated  with 
electronic  filing.  The  proposed  rule 
change  would  require  the  electronic 
filing  of  FOCUS  beginning  with  the 
January  2000  FOCUS  Reports,  which  are 
due  on  or  before  February  24,  2000.  The 
Exchange  represents  that  all  members 
affected  by  this  change  have  been 
notified  that  electronic  filing  of  FOCUS 
Reports  will  be  required.^  Because  the 
Exchange  has  provided  affected 
members  with  the  necessary  software 
and  systems  support  to  commence 
electronic  filing,  the  Exchange  believes 
that  no  affected  member  or  member 
organization  will  sustain  any  burden  as 
a  result  of  this  requirement.  To  the 
contrary,  the  Exchange  believes  that 
electronic  filing  of  FOCUS  Reports 
constitutes  a  long-awaited  convenience. 

2.  Statutory  Basis 

For  these  reasons,  the  Exchange 
believes  the  proposed  rule  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.* 
In  particular,  the  Exchange  believes  that 
that  the  proposed  rule  is  consistent  with 
Section  6(b)(5)  of  the  Act/  ^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  the  protect  investors  cind  the 
public  interest. 


that  filed  their  December  1999  FOCUS  Reports 
manually.  Therefore,  14  members  (17%)  of  the  CHX 
would  be  affected  by  this  proposed  rule  change. 
Voice  Mail  Message  from  Ellen  Neely.  Vice 
President  and  General  Counsel,  CHX,  to  Melinda 
Diller,  Attorney,  Division  of  Market  Regulation, 
Commission,  on  February  14,  2000. 

'The  Exchange  represented  to  the  Commission 
that  a  memo  was  sent  to  all  firms  for  which  the  CHX 
acts  as  DEA  on  October  22, 1999,  detailing  the 
licensing  agreement  for  the  software  and  stating  that 
the  Exchange  was  proposing  to  make  electronic 
filing  a  requirement  beginning  with  the  January 
2000  FOCUS  Reports.  The  Exchange  also 
represented  that  it  subsequently  reiterated  the 
proposed  change  through  telephone  conversations 
the  Exchange  conducted  with  the  members  affected 
by  the  change  and  during  this  inspections  and 
testing  of  the  software.  Telephone  conversation 
between  Ellen  J.  Neeley,  Vice  President  and  General 
Counsel,  CHX,  and  Melinda  R.  Diller,  Attorney, 
Division  of  Market  Regulation,  Commission,  on 
February  17,  2000. 

« 15  U.S.C.  78f. 

9  15U.S.C.  78f(b)(5). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchcinge  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  filing  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pxu-suant  to 
Section  19(b)(3)(A)  of  the  Act^o  and 
subparagraph  (fK6)  of  Rule  19b-4 
thereunder. '  ^  Because  the  foregoing 
proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  (2)  does 
not  impose  any  significant  burden  on 
competition,  (3)  by  its  terms  does  not 
become  operative  for  30  days  after  the 
date  of  filing,  or  such  shorter  time  as  the 
Commission  may  designate,  and  (4)  the 
Commission  is  waiving  the  required 
written  notice  of  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  12  and  Rule  19b-4(f)(6) 
thereunder." 

The  Commission  has  determined, 
consistent  with  the  protection  of 
investors  and  the  public  interest,  to 
make  the  proposed  rule  change 
operative  upon  filing,  pursuant  to 
Section  19(b)(3)(A}  of  the  Act  and  Rule 
19b-^(f)(6)(iii).i4  Under  Rule  19b- 
4(f)(6)(iii),  a  proposed  "non- 
controversial"  rule  change  does  not 
become  operative  for  30  days  after  the 
date  of  filing,  unless  the  Commission 
designates  a  shorter  time.'^  The 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
make  the  proposed  rule  change 
operative  upon  filing  because:  (1) 
Members  were  notified  in  October  that 
the  Exchange  would  propose  that  the 
electronic  filing  requirement  become 
effective  beginning  with  the  filing  of  the 
January  2000  FOCUS  Reports,  (2)  the 


Exchange  provided  the  necessary 
software  for  electronic  filing,  and  (3)  the 
purpose  of  the  electronic  filing 
requirement  is  to  facilitate  the  filing 
process  for  members. 

At  any  time  within  60  days  of  the 
filing  of  the  amended  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'*' 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  amended 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-0CM31  and  should  be 
submitted  by  March  23,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margciret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-5062  Filed  3-1-00;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42452;  File  No.  SR-NASD- 
99-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to  the 
Proposed  Rule  Change  by  tt>e  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Opening  of  Day-Trading 
Accounts 

February  23,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  February 
18,  2000,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"), 
through  its  wholly-owned  subsidiary, 
NASD  Regulation.  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  Amendment  No.  1  to 
the  proposed  rule  change,  File  No.  SR- 
NASD-99-41,  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
NASD  submitted  the  proposed  rule 
change  to  the  Commission  on  August 
20,  1999,  which  was  published  in  the 
Federal  Register  on  September  21, 1999 
("Original  Notice"). ^  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  Amendment  No.  1  to  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  described  in  the  Original  Notice, 
NASD  Regulation  is  proposing  to  amend 
the  2300  Series  of  the  Rules  of  the 
NASD  to  include  new  Rule  2360  and 
Rule  2361  regarding  the  opening  of  day- 
trading  accounts.  Below  is  the  text  of 
the  proposed  rule  change,  as  amended. 
Proposed  new  language  from 
Amendment  No.  1  is  in  italics.  Proposed 
deletions  from  the  language  proposed  in 
the  Original  Notice  is  in  [brackets]. 

Rule  2360.  Approval  Procedures  for 
Day-Trading  Accounts 

(a)  No  member  that  is  promoting  a 
day-trading  strategy',  directly  or 
indirectly,  shall  open  an  account  for  or 
on  behalf  of  a  non-institutional 
customer,  unless,  prior  to  opening  the 
account,  the  member  has  furnished  to 
the  customer  the  risk  disclosure 
statement  set  forth  in  Rule  2361  and 
has: 


"*In  approving  this  rule  change,  the  Commission 
has  considered  its  impact  on  efficiency, 
competition,  and  capital  formation,  15  U.S.C.  78clf). 

>n7CFR200.3O-3(a)(12). 


•  15  U.S.C.  78s(b)(l) . 
2 17  CFR  240.19b-*. 

3  Securities  Exchange  Act  Release  No.  41432 
(September  14,  1999).  64  FR  51165. 
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(1)  Approved  ths  customer's  account 
for  a  day-trading  spategy  in  accordance 
with  the  procedurfes  set  forth  in 
paragraph  (b)  and  prepared  a  record 
setting  forth  the  b<  sis  on  which  the 
member  has  apprc  ved  the  customer's 
account;  or 

(2)  Received  from  the  customer  a 
written  agreement  that  the  customer 
does  not  intend  to  use  the  account  for 
the  purpose  of  en^  aging  in  a  day-trading 
strategy,  except  th  it  the  member  may 
not  rely  on  such  a|  ;reement  if  the 
member  knows  th  it  the  customer 
intends  to  use  the  account  for  the 
piu'pose  of  engagii  ig  in  a  day-trading 
strategy. 

(b)  In  order  to  a{  iprove  a  customer's 
account  for  a  day-lrading  strategy,  a 
member  shall  hav(  reasonable  grounds 
for  believing  that  I  le  day-trading 
strategy  is  appropi  iate  for  the  customer. 
In  maJcing  this  det  jrmination,  the 
member  shall  exer  cise  reasonable 
diligence  to  ascert  lin  the  essential  facts 
relative  to  the  customer,  including  [his 
or  her  financial  situation,  tax  status, 
prior  investment  a  nd  trading 
experience,  and  investment  objectives.]: 

(1)  Investment  o  jjectives: 

(2)  Investment  and  trading  experience 
and  knowledge  (e.  j.,  number  of  years, 
size,  frequency  an  1  type  of 
transactions); 

(3)  Financial  sit  lation,  including: 
estimated  annual  ncome  from  all 
sources,  estimatec  net  worth  (exclusive 
of  family  residena  ^1.  and  estimated 
liquid  net  worth  (c  ish,  securities,  other); 

(4)  Tax  status; 

(5)  Employment  status  (name  of 
employer,  self-em^  tloyed  or  retired); 

(6)  Marital  statu  >;  number  of 
dependents;  and; 

(7)  age. 

(c)  If  a  member  t  lat  is  promoting  a 
day-trading  strate^  y  opens  an  account 
for  a  non-institutic  nal  customer  in 
reliance  on  a  writt  m  agreement  from  the 
customer  pursuan  to  paragraph  (a)(2) 
and,  following  the  opening  of  the 
account,  knows  th  it  the  customer  is 
using  the  account  or  a  day-trading 
strategy,  then  the  i  lember  shall  be 
required  to  approv  e  the  customer's   - 
account  for  a  day-l  rading  strategy  in 
accordance  with  pu-agraph  (a)(1)  as 
soon  as  practicablt ,  but  in  no  event  later 
than  10  days  foUoi  ^ring  the  date  that 
such  member  kno\  ^s  that  the  customer 
is  using  the  accoui  it  for  such  a  strategy. 

(d)  Any  record  g  r  written  statement 
prepared  or  obtain  ;d  by  a  member 
pursuant  to  this  ru  le  shall  be  preserved 
in  accordance  witli  Rule  3110(a). 

(e)  For  purposes  of  this  rule,  the  term 
"day-trading  strategy"  means  an  overall 
trading  strategy  ch  u-acterized  by  the 
regular  transmissii  n  by  a  customer  of 


intra-day  orders  to  effect  both  purchase 
and  sale  transactions  in  the  same  ■ 
secinity  or  securities. 

(f)  For  purposes  of  this  rule,  the  term 
■'non-institutional  customer"  means  a 
customer  that  does  not  qualify  as  an 
"institutional  account"  under  Rule 
3110(c)(4). 

(g)  A  firm  will  not  be  deemed  to  be 
"promoting  a  day-trading  strategy"  for 
purposes  of  this  Rule  solely  by  its 
engaging  in  the  following  activities: 

(1)  Promoting  efficient  execution 
.services  or  lower  execution  costs  based 
on  multiple  trades; 

(2)  Providing  general  investment 
research  or  advertising  the  high  quality 
or  prompt  availability  of  such  general 
research;  and 

(3)  Having  a  Web  site  that  provides 
general  financial  information  or  news  or 
that  allows  the  multiple  entry  of  intra- 
day  purchases  and  sales  of  the  same 
securities. 

Rule  2361.  Day-Trading  Risk  Disclosure 
Statement 

(a)  Except  as  provided  in  paragraph 
(b),  no  member  that  is  promoting  a  day- 
trading  strategy,  directly  or  indirectly, 
shall  open  an  account  for  or  on  behalf 
of  a  non-institutional  customer  unless, 
prior  to  opening  the  account,  the 
member  has  furnished  to  [the]  each 
customer,  individually,  in  writing  or 
electronically,  the  following  disclosure 
statement: 

You  should  consider  the  following 
points  before  engaging  in  a  day-trading 
strategy.  For  purposes  of  this  notice,  a 
"day-trading  strategy"  means  [a]  an 
overall  trading  strategy  characterized  by 
the  regular  transmission  by  a  customer 
of  intra-day  orders  to  effect  both 
purchase  and  sale  transactions  in  the 
same  security  or  securities. 

•  Day  trading  can  be  extremely  risky. 
Day  trading  generally  is  not  appropriate 
for  someone  of  limited  resomres  and 
limited  investment  or  trading 
experience  and  low  risk  tolerance.  You 
should  be  prepared  to  lose  all  of  the 
funds  that  you  use  for  day  trading.  In 
particular,  you  should  not  fund  day- 
trading  activities  \\ith  retirement 
savings,  student  loans,  second 
mortgages,  emergency  funds,  funds  set 
aside  for  purposes  such  as  education  or 
home  ownership,  or  funds  required  to 
meet  your  living  expenses. 

•  Be  cautious  of  claims  of  large 
profits  from  day  trading.  You  should  be 
wary  of  advertisements  or  other 
statements  that  emphasize  the  potential 
for  large  profits  in  day  trading.  Day 
trading  can  also  lead  to  large  and 
immediate  financial  losses. 

•  Day  trading  requires  knowledge  of 
securities  markets.  Day  trading  requires 


in-depth  knowledge  of  the  securities 
markets  and  trading  techniques  and 
strategies.  In  attempting  to  profit 
through  day  trading,  you  must  compete 
with  professional,  licensed  traders 
employed  by  securities  firms.  You 
should  have  appropriate  experience 
before  engaging  in  day  trading. 

•  Day  trading  requires  knowledge  of  a 
firm's  operations.  [You  should  be 
familiar  with  a  securities  firm's  business 
practices,  including  the  operation  of  the 
firm's  order  execution  systems  and 
procedures]  Under  certain  market 
conditions,  you  may  find  it  difficult  or 
impossible  to  liquidate  a  position 
quickly  at  a  reasonable  price.  This  can 
occur,  for  example,  when  the  market  for 
a  stock  suddenly  drops,  or  if  trading  is 
halted  due  to  recent  news  events  or 
unusual  trading  activity.  The  more 
volatile  a  stock  is,  the  greater  the 
likelihood  that  problems  may  be 
encountered  in  executing  a  transaction. 
In  addition  to  normal  market  risks,  you 
may  experience  losses  due  to  system 
failures. 

•  Day  trading  may  result  in  your 
paying  large  commissions.  Day  trading 
may  require  you  to  trade  your  account 
aggressively,  and  you  may  pay 
commissions  on  each  trade.  The  total 
daily  commissions  that  you  pay  on  your 
trades  may  add  to  your  losses  or 
significantly  reduce  your  earnings. 

•  Day  trading  on  margin  or  short 
selling  may  result  in  losses  beyond  your 
initial  investment.  When  you  day  trade 
with  funds  borrowed  from  a  firm  or 
someone  else,  you  can  lose  more  than 
the  funds  you  originally  placed  at  risk. 
A  decline  in  the  value  of  the  securities 
that  are  purchased  may  require  you  to 
provide  additional  funds  to  the  firm  to 
avoid  the  forced  sale  of  those  secm^ities 
or  other  seciu-ities  in  your  account. 
Short  selling  as  part  of  your  day-trading 
strategy  also  may  lead  to  extraordinary 
losses,  because  you  may  have  to 
purchase  a  stock  at  a  very  high  prior  in 
order  to  cover  a  short  position. 

(b)  In  lieu  of  providing  the  disclosure 
statement  specified  in  paragraph  (a),  a 
member  that  is  promoting  a  day-trading 
strategy  may  provide  to  the  customer, 
individually,  in  writing  or 
electronically,  prior  to  opening  the 
account,  an  alternative  disclosure 
statement,  provided  that: 

(1)  The  alternative  disclosure 
statement  shall  be  substantially  similar 
to  the  disclosure  statement  specified  in 
paragraph  (a);  and 

(2)  The  alternative  disclosure 
statement  shall  be  filed  with  the 
Association's  Advertising  Department 
(Department)  for  review  at  least  10  days 
prior  to  use  (or  such  shorter  period  as 
the  Department  may  allow  in  particular 
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circumstances)  for  approval  and,  if 
changes  are  recommended  by  the 
Association,  shall  be  withheld  from  use 
until  any  changes  specified  by  the 
Association  have  been  made  or,  if 
expressly  disapproved,  imtil  the 
alternative  disclosure  statement  has 
been  refiled  for,  and  has  received. 
Association  approval.  The  member  must 
provide  with  each  filing  the  anticipated 
date  of  first  use. 

(c)  For  pvtrposes  of  this  rule,  the  term 
"day-trading  strategy"  shall  have  the 
meaning  provided  in  Ride  2360(e). 

(d)  For  purposes  of  this  fl[r]ule,  the 
term  "non-institutional  customer" 
means  a  customer  that  does  not  qualify 
as  an  "institutional  accoimt"  under  Rule 
3110(c)(4). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Original  Notice  with  the 
Commission,  NASD  Regulation 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  chEinge.''  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Backgroimd 

To  address  investor  protection 
concerns  arising  from  day-trading 
activities,  NASD  Regulation  is 
proposing  to  eunend  the  NASD  rules  to 
include  new  Rules  2360  and  2361.  As 
described  in  the  Original  Notice  and 
Amendment  No.  1  herein,  the  proposed 
rule  change  would  require  a  member 
firm  that  is  promoting  a  day-trading 
strategy  to  furnish  a  risk  disclosiu'e 
statement  to  a  non-institutional 
customer  prior  to  opening  an  account 
for  the  customer  and  either  to:  (1) 
Approve  the  customer's  account  for  a 
day-trading  strategy,  or  (2)  obtain  from 
the  customer  a  v^rritten  agreement  that 
the  customer  does  not  intend  to  use  the 
account  for  day-trading  purposes.  As 
part  of  the  account  approval  process,  the 
firm  would  be  required  to  make  a 
threshold  determination  that  day 
trading  is  appropriate  for  the  customer. 


In  April  1999,  NASD  Regulation 
issued  Special  Notice  to  Members  99-32 
("NTM  99-32")  to  solicit  comment  on 
the  proposed  rules  regarding  approval 
procediu^s  for  day-trading  accounts.  In 
response  to  NTM  99-32,  the  Association 
received  39  comment  letters.  The 
majority  of  the  letters  generally 
supported  NASD  Regulation's  efforts  to 
address  the  investor  protection  concerns 
raised  by  individuals  engaging  in  day- 
trading  activities.  Commenters, 
however,  raised  varied  suggestions  on 
how  best  to  regidate  day-trading 
activities  and  presented  disparate  views 
on  the  scope  of  the  activities  that  should 
be  covered  by  the  rules.  The  proposal 
discussed  in  NTM  99-32  differed  in  a 
number  of  respects  from  the  proposal 
subsequently  filed  with  the  Commission 
as  the  Original  Notice.^ 

As  indicated  in  the  Original  Notice, 
the  Association  modified  the  proposed 
day-trading  rule  outlined  in  NTM  99- 
32,  in  response  to  the  comment  letters. 
Many  of  these  changes  were  significant, 
and  included:  limiting  the  application 
of  the  rule  to  those  fimis  that  are 
"promoting  a  day-trading  strategy,"  as 
compared  to  "recommending  an  intra- 
day-trading  strategy";  applying  the  rule 
to  all  non-institutional  customers; 
requiring  firms  promoting  a  day-trading 
strategy  to  have  reasonable  grounds  for 
believing  that  the  strategy  is  appropriate 
for  the  customers  and  to  exercise 
reasonable  diligence  to  ascertain  the 
essential  facts  relative  to  the  customers; 
revising  the  definition  of  "intra-day- 
trading  strategy";  requiring  firms 
promoting  a  day-trading  strategy  to 
deliver  the  risk  disclosure  statement  to 
all  non-institutional  customers  prior  to 
opening  an  accoimt  for  such  customers; 
and  revising  the  risk  disclosure 
statement  to  include  the  additional  key 
point  that  day  trading  generally  is  not 
appropriate  for  persons  of  limited 
resources  and  limited  investment  or 
trading  experience  and  low  risk 
tolerance. 

In  September  1999,  the  Commission 
published  the  Association's  modified 
proposal,  the  Original  Notice,  in  the 
Federal  Register.^  The  Commission 
specifically  solicited  comments  on: 
whether  the  proposal  should  cover 
existing  day-trading  accounts;  whether 
the  proposed  definition  of  "day-trading 
strategy"  is  appropriate;  whether  the 
proposed  risk  disclosure  statement  is 
adequate;  and  whether  the  firms  shoidd 
be  required  to  obtain  a  customer's 
acknowledgment  of  receipt  of  the  risk 
disclosure  document. 


The  Commission  received  three 
comment  letters  in  response  to  the 
Original  Notice.  The  comment  letters 
were  from  the  Electronic  Traders 
Association  ("ETA"),  the  North 
American  Securities  Administrators 
Association,  Inc.  ("NASAA");  and  the 
Federal  Regulation  Committee,  the 
Discount  Brokerage  Committee  and  Ad- 
hoc  Committee  on  Technology  & 
Regulation  of  the  Securities  Industry 
Association  ("SLA").  ^  In  addition  to  the 
specific  questions  for  which  the 
Commission  solicited  input,  the 
commenters  expressed  their  views  on  a 
variety  of  other  issues.  Many  of  the 
issues  raised  by  the  commenters  in 
response  to  the  Original  Notice  also 
were  raised  in  the  comments  in 
response  to  NTM  99-32.  The  comments 
sent  to  the  Commission  are  summarized 
by  issue  below. 

After  considering  this  most  recent  set 
of  comments,  the  Association  has  made 
additional  changes  to  the  subject 
proposed  day-trading  rules.  The  text  of 
the  proposed  rule  language  provided 
herein  reflects  these  changes,  which 
include:  modifying  the  disclosure 
statement;  revising  the  prescribed 
method  for  delivering  the  disclosure 
statement;  describing  certain  activities 
that  will  not  trigger  application  of  the 
proposed  day-trading  rules;  and 
clarifying  the  information-gathering 
requirements.  In  addition  to  describing 
the  proposed  amendments,  the 
discussion  below  clarifies  some  issues 
raised  by  the  commenters. 

Issues  Raised  in  Comment  Letters 

Persons  Covered  by  Proposed  Rules 

As  proposed  in  NTM  99-32,  proposed 
Rules  2360  and  2361  would  apply  to 
new  customers  only.  Several 


*  See  supra  note  3. 


e/rf. 


'  See  Letters  from  )ames  H.  Lee.  President, 
Electronic  Traders  Association  ("ETA"),  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  October  11, 1999: 
Bradley  W.  Skolnik,  President,  Indiana  Securities 
Commissioner,  North  American  Securities 
Administrators  Association  ("NASAA"),  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  October  12, 
1999;  and  Lee  B.  Spencer,  Jr.,  Chairman,  Federal 
Regulation  Committee.  Everett  Lang,  Co-Chairman. 
Discount  Brokerage  Committee,  Michael  L.  Michael, 
Chairman.  Ad-Hoc  Committee  on  Technology  and 
Regulation,  and  Michael  Anderson.  Co-Chainnan. 
Discount  Brokerage  Committee.  Securities  Industry 
Association  ("SIA").  to  Margaret  H.  McFarland. 
Deputy  Secretary.  SEC.  dated  October  22,  1999. 
Each  of  these  commenters  represents  a  group  of 
interested  parties.  ETA  is  a  trade  association  of  on- 
site  day-trading  firms.  It  has  approximately  15 
supporting  organizations,  including  six  of  the  ten 
largest  on-site  daytrading  firms.  NASAA  is  an 
international  organization  of  securities  regulators 
devoted  to  investor  protection.  Its  membership 
consists  of  the  securities  administrators  in  the  50 
states,  the  District  of  Columbia.  Canada.  Mexico  and 
Puerto  Rico.  SIA  brings  together  the  shared  interests 
of  more  than  740  securities  firms.  Its  member  firms 
are  active  in  all  U.S.  and  foreign  markets  and  in  all 
phases  of  corporate  and  public  finance. 
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characterized  by  the  regular 
transmission  by  a  customer  of  intra-day 
orders  to  effect  both  purchase  and  sale 
transactions  in  the  same  security  or 
securities."  The  rule  filing  explained 
that  the  Association  believes  that  this 
definition  includes  those  instances 
where  an  individual  regularly  transmits 
one  or  more  purchase  and  sale 
transactions  in  a  single  day.  The  revised 
proposal  also  amended  the  definition  of 
"day-trading  strategy"  to  include  orders 
transmitted  by  non-electronic  means, 
such  as  by  telephone. 

In  the  Original  Notice,  the 
Commission  solicited  comment  on 
whether  NASD  Regulation's  revised 
definition  of  "day-trading  strategy"  is 
appropriate.  NASAA  believes  that  this 
definition  should  be  further  revised  to 
state  that  a  day-trading  strategy  "often 
involves  the  'use  of  margin  borrowing 
and  short-selling'  and  that  trading 
accounts  frequently  are  composed  of 
'equities'  only  and  contain  no  long-term 
time  horizon  investments."  The 
Association,  however,  believes  that  the 
definition  included  in  the  rule  filing 
would  not  benefit  fi-om  the  inclusion  of 
this  additional  language. 

Disclosure  Statement 

Proposed  Rule  2360,  set  forth  in  NTM 
99-32,  stated  that  the  account  approval 
procedures  would  require  the  member, 
prior  to  effecting  an  initial  day-trading 
transaction,  to  provide  the  disclosure 
statement  contained  in  proposed  Rule 
2361  to  the  customer.**  The  disclosure 
statement  Usts  several  factors  that  a 
customer  should  consider  before 
engaging  in  day  trading,  including  that 
the  customer  should  be  prepared  to  lose 
all  of  the  funds  that  he  or  she  uses  for 
day  trading,  and  that  day  trading  on 
margin  may  result  in  losses  beyond  the 
initial  investment.  In  the  rule  filing, 
NASD  Regulation  revised  the  proposed 
disclosure  statement  to  include  the 
additional  key  point  that  day  trading 
generally  is  not  appropriate  for  persons 
of  limited  resources  and  limited 
investment  or  trading  experience  and 
low  risk  tolerance. 

In  the  Original  Notice,  the 
Commission  requested  comment  on 
whether  the  proposed  disclosure 
statement  is  adequate.  NASAA 
responded  by  stating  that  certain 
structiu-ed  arrangement  entered  into  by 
participants  of  "day-trading  strategies" 
may  violate  laws  governing  investment 
advisers.  NASAA  contends  that  the 


•^The  firm  would  be  permitted  to  develop  an 
alternative  risk  disclosure  statement,  provided  that 
the  alternative  statement  was  substantially  similar 
to  the  mandated  statement  and  was  filed  with,  and 
approved  by,  the  Association's  Advertising/ 
Investment  Companies  Regulation  Department. 


disclosure  statement  should  state  that 
persons  trading  for  others  may  need  to 
register  as  investment  advisers.^  The 
purpose  of  the  disclosure  statement, 
however,  is  to  highlight  for  customers 
the  unique  risks  posed  by  their  engaging 
in  day  trading.  The  Association  believes 
that  the  issue  of  whether  an  individual 
trading  for  others  is  required  to  register 
as  an  adviser  or  a  broker/dealer  should 
not  be  addressed  in  this  risk  disclosure 
statement. 

ETA  supports  the  concept  of  a  risk 
disclosure  statement.  ETA,  however, 
proposes  alternative  language  in  three 
sections  of  the  disclosure  statement. 
First,  ETA  proposes  that  the  Association 
replace  the  following  language: 

Day  trading  requires  knowledge  of  a  firm's 
operations.  You  should  be  familiar  with  a 
securities  firm's  business  practices,  including 
the  operations  of  the  firm's  order  execution 
systems  and  procedures. 

ETA  proposes  the  following 
alternative  language: 

Under  certain  market  conditions,  you  may 
find  it  difficult  or  impossible  to  liquidate  a 
position  quickly  at  a  reasonable  price.  This 
can  occur,  for  example,  when  the  market  for 
a  stock  suddenly  drops,  or  if  trading  is  halted 
due  to  recent  news  events  or  unusual  trading 
activity.  The  more  volatile  a  stock  is,  the 
greater  the  likelihood  that  problems  may  be 
encountered  in  executing  a  transaction. 

In  addition  to  normal  market  risk,  you  may 
experience  losses  due  to  system  failures.  The 
firm  and  its  clearing  broker  rely  upon 
sophisticated  computer  software  and 
hardware  to  execute  transactions,  which  are 
subject  to  failure  due  to  a  variety  of  factors. 
Among  other  events,  you  may  experience 
losses  due  to:  system  crashes  during  both 
peak  and  low  volume  periods;  the  loss  of 
orders  on  both  SOES  and  SelectNet;  and, 
delayed,  conflicting  and  inaccurate 
confirmations  on  orders  or  cancellations 
which  you  initiate. 

In  Amendment  No.  1,  the  Association 
is  modifying  its  proposed  disclosure 
statement  based  on  ETA's  comment. 
NASD  Regulation  is  replacing  the 
language  in  question  with  the  entire  first 
paragraph  and  the  first  sentence  of  the 
second  paragraph  of  ETA's 
recommended  Icuiguage.  NASD 
Regulation  believes  that  this  language  is 
an  improvement  over  the  language 
proposed  by  the  NASD.i"  NASD 


'^Specifically,  NASAA  believes  that  the 
disclosure  statement  should  "include  a  warning 
that  parties  who  trade  the  accounts  of  others, 
whether  through  trading  authorizations,  partnership 
agreements  or  otherwise,  or  who  trade  with  funds 
furnished  by  others,  whether  through  pooled  fund 
arrangements  or  otherwise,  and  [sic)  may  be  subject 
to  the  law  and  regulations  governing  investment 
advisers  and  may  be  required  to  register  as 
investment  advisers  under  state  and  federal  law." 

'"The  NASD  is  retaining  the  caption  heading  for 
this  paragraph:  "Day  trading  requires  knowledge  of 
a  firm's  operations." 
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Regulation,  however,  beUeves  the 
remaining  language  in  ETA's 
recommended  second  paragraph  over 
emphasizes  the  fallibility  of  outside 
systems. 

ETA  also  proposes  alternative 
language  to  two  other  sections  of  the 
proposed  disclosure  statement.  ETA 
recommends  changes  to  the  section 
captioned:  "Day-trading  may  result  in 
your  paying  large  commissions."  ETA 
suggests  language  which  omits  any 
direct  reference  to  total  daily 
commissions  possibly  adding  to  an 
individual's  losses.  The  Association 
rejects  this  recommendation  because  it 
incorrectly  assumes  that  there  will  be 
earnings.  Finally,  ETA  proposes 
alternative  language  to  the  section  of  the 
proposed  disclosure  statement 
captioned:  "Day-trading  can  be 
extremely  risky."  In  this  section,  ETA 
recommends  the  Association  include  a 
discussion  on  the  difficulty  in  earning 
money  during  the  first  three  to  five 
months  of  day  trading.  The  Association 
believes  that  this  language  may  actually 
encourage  people  to  continue  day 
trading  in  hopes  that  results  will 
improve  with  time  and  experience. 
There  does  not,  however,  appear  to  be 
any  reliable  statistical  evidence  that 
supports  such  an  assertion. 

Finally,  in  Amendment  No.  1,  the 
Association  is  making  a  technical 
revision  to  the  definition  of  "day- 
trading  strategy."  The  change  is  not  the 
product  of  any  of  the  comment  letters. 
The  definition  of  day  trading  in  the 
proposed  Rule  2361  disclosure 
statement  is  being  changed  to  conform 
with  the  definition  as  it  appears  in  the 
text  of  proposed  Rule  2360. 

Customer  Acknowledgment 

The  proposal,  set  forth  in  NTM  99-32, 
would  not  require  customers  to  sign  or 
otherwise  acknowledge  receipt  of  the 
disclosure  statement.  Commenters  to 
NTM  99-32  expressed  divergent  views 
in  response  to  this  issue.  Both  ETA  and 
NASAA  expressed  the  view  that  it  was 
appropriate  to  require  a  firm  to  retain  a 
copy  of  the  disclosure  document  with 
an  acknowledgment  of  its  receipt  by  the 
customer.  Other  commenters  argued 
that  the  customer  should  not  be 
required  to  sign  or  otherwise 
acknowledge  receipt  of  the  disclosure 
statement.  For  instance,  E*TRADE 
argued  that  the  customer's 
acknowledgment  is  unnecessary  in  this 
context  because  the  statement  is  a 
disclosure  of  risks,  and  not  an 
agreement  between  the  firm  and  the 
customer.  After  considering  the 
comments,  NASD  Regulation  concluded 
that  it  is  sufficient  for  firms  to  have 
written  procedures  in  place  for  delivery 


of  the  document  and  to  be  able  to 
identify  those  procedures  to  any 
examiners. 

hi  the  Original  Notice,  the 
Commission  solicited  comments  on 
whether  firms  should  be  required  to 
obtain  a  customer's  acknowledgment  of 
receipt  of  the  disclosure  statement. 
Again,  NASAA  and  ETA  expressed  the 
view  that  customers  should  be  required 
to  acknowledge  in  writing  that  they 
have  read  and  imderstand  the  statement. 
Lastly,  NASAA  suggests  that  a  principal 
of  the  firm  sign  the  statement.  In 
response  to  these  comments,  in 
Amendment  No.  1,  the  Association  is 
revising  proposed  Rule  2361  to  require 
firms  to  deliver  the  disclosure  statement 
to  each  customer  individually,  by  mail 
or  electronic  means,  prior  to  opening 
the  account.  This  approach  would 
protect  against  a  firm  posting  the 
disclosure  statement  in  a  remote  place 
on  its  Web  site,  and  claiming  that  it  was 
delivered  to  all  customers  in  such 
manner.  The  Association  is  not 
proposing  to  require  customers  to  sign 
the  disclosure  statements.  The 
Association  believes  that  any  abuses  of 
the  delivery  requirement  could  be 
detected  during  routine  examinations. 

Individual  Solicitations 

As  noted  above,  commenters  raised 
several  issues  that  the  Commission  did 
not  specifically  address  in  the 
"Solicitation  of  Comments"  section  of 
the  rule  filing  published  in  the  Original 
Notice.  One>of  these  issues  is  whether 
the  proposed  day-trading  rule  could  be 
triggered  only  by  firms'  general 
promoti-  .lal  efforts,  or  whether 
individual  solicitations  could  alone 
trigger  application  of  the  proposed 
rules.  SIA  believes  that  obligations 
under  the  proposed  rules  should  not 
arise  in  situations  where  there  are  no 
general  promotional  efforts  by  firms. 
SIA  argues  that  "[ijndividual 
solicitations  are  already  covered  by 
suitability  and  recordkeeping  rules  and 
a  new  rule  would  not  add  anything  new 
to  investor  protection."  This,  however, 
is  not  necessarily  true  if  firms  are 
recommending  strategies  rather  than 
specific  securities.  Further,  SIA  argues 
that  "[e]ven  if  individually  targeted 
promotions  [are]  subject  to  the 
[proposed  day-trading]  rule,  the  rule 
does  not  address  whether  such  a 
promotion  would  trigger  the  account 
opening  requirements  for  all  new 
customers  of  the  firm."  SIA  believes  that 
"in  the  absence  of  general  promotional 
efforts,  an  individual  solicitation 
[should!  not  trigger  obligations  under 
the  rule  to  any  customers  but  those 
targeted  by  the  promotion."  It  appears 
that  SIA  is  concerned  that  the  rule  filing 


text  could  be  read  to  mean  that  if  one 
broker  at  a  full-service  firm  targeted,  for 
example,  five  customers  for  day  trading 
without  the  firm's  knowledge,  then  the 
firm  itself  would  be  deemed  to  be 
promoting  day  trading  and  would  need 
to  adhere  to  the  rules  for  all  accounts. 

The  Association  does  not  believe  that 
such  individual  solicitations  alone 
would  trigger  application  of  proposed 
Rules  2360  and  2361.  Rather,  these 
proposed  rules  would  only  be  triggered 
by  firms'  general  promotional  efforts  or 
by  firm-sponsored  promotional  efforts. 
However,  firms  may  not  promote  day 
trading  through  individuals  in  an  effort 
to  circumvent  the  rules.  In  addition,  if 
a  principal  or  officer  of  the  firm  is  aware 
that  brokers  in  the  firm  are  soliciting 
customers  for  day  trading,  then  the  firm 
will  be  deemed  to  be  promoting  day 
trading. 

SIA  also  notes  that  the  rule  filing  does 
not  state  how  long  the  account  review 
obligation  continues  after  a  firm  stops 
promoting  a  day-trading  strategy.  Firms, 
however,  working  with  counsel,  if 
necessary,  can  reasonably  determine 
whether  a  sufficient  amount  of  time  has 
passed  to  remove  a  firm  from  coverage 
of  the  rules.  Finally,  SLA  seeks 
"clarification  that  the  rule[s  are]  not 
intended  to  apply  to  discretionary  or 
managed  accounts,  in  which  brokers 
execute  a  variety  of  strategies  that  may 
or  may  not  constitute  day  trading."  As 
noted  above,  however,  the  proposed 
rules  would  apply  only  to  those  firms 
promoting  a  day-trading  strategy 
through  general  or  firm-sponsored 
promotional  efforts. 

Promoting  Day  Trading  Strategy 

As  noted  above,  proposed  Rules  2360 
and  2361  would  apply  only  to  firms 
"promoting  a  day-trading  strategy." 
Although  the  proposed  rule  language 
does  not  define  the  phrase  'promoting 
a  day-trading  strategy,"  the  rule  filing 
states  that  none  of  the  following  actions 
alone  would  trigger  the  requirements 
under  the  proposed  rule  change:  (1)  The 
promotion  by  a  member  of  efficient 
execution  services  or  lower  execution 
costs  based  on  multiple  trades;  (2) 
providing  general  investment  research 
or  advertising  the  high  quality  or 
prompt  availability  of  such  general 
research;  or  (3)  having  a  Web  site  that 
provides  general  financial  information 
or  news  or  that  allows  the  multiple 
entry  of  intra-day  purchases  and  sales  of 
the  same  securities.  SIA  believes  that 
the  day-trading  rules  should  include  a 
safe  harbor  that  codifies  the  above 
activity  that  NASD  Regulation  does  not 
deem  to  be  "promoting  a  day-trading 
strategy"  for  purposes  of  the  rules.  SIA 
recommends  including  a  new  paragraph 
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use  agreement  is  in  fact  day-trading,  the 
firm  should  approve  that  customer  for  a 
day-trading  strategy.  If  the  firm 
determines  that  a  day-trading  strategy  is 
not  appropriate  for  the  person,  the  firm 
should  prohibit  the  customer  from  using 
the  account  for  day-trading  purposes  or 
close  the  account  and  return  all  funds 
to  the  customer. 

Appropriateness  Determination 

ETA  does  not  believe  that  the 
appropriateness  determination  for  day 
trading  is  either  useful  or  necessary. 
ETA  disagrees  with  the  concept  that  day 
trading  is  not  appropriate  for  someone 
of  limited  resources  and  limited 
investment  or  trading  experience.  For 
example,  ETA  states  that  day  trading 
does  not  require  great  resources  (risk 
resources  of  $50,000  to  $100,000  are 
sufficient),  and  that  the  proposed  rules 
ignore  the  benefits  provided  by  training 
on  day-trading  techniques.  ETA  also 
questions  at  what  point  NASD 
Regulation  would  consider  day  traders 
to  be  sophisticated  given  that  these 
traders  often  make  more  than  2,000 
trading  decisions  in  30  market  days. 

The  Association  does  not  find  ETA's 
arguments  persuasive.  The  rule's  are 
ciimed  at  preventing  firms  that  are 
actively  promoting  day-trading 
strategies  from  opening  accounts  for 
customers  who  may  have  limited 
resources  and  experience  and  low  risk 
tolerance.  A  firm  promoting  day  trading 
should  be  required  to  assess  whether  a 
strategy  that  may  require  a  person  to 
make  thousands  of  trading  decisions  is 
appropriate  for  that  individual.  The 
Association  recognizes  that  a  person 
with  $50,000  to  $100,000  of  risk  capital 
may  have  sufficient  resources  to  open  a 
day-trading  account.  This  factor  should 
be  considered  as  part  of  the  total  mix  in 
making  the  appropriateness 
determination. 

Options  Model 

ETA  argues  that  the  NASD's  options 
rules  offer  a  good  model  for  any 
proposed  day-trading  rule.  ETA  notes 
that,  under  the  options  rules,  an 
individual  receives  a  "risk  disclosure 
document,  signs  a  new  account  form 
verifying  the  accuracy  of  the 
information  [the  customer  has]  provided 
regarding  his  [or  her]  finances  and 
market  experience,  and  then,  based  on 
this  information,  is  initially  allowed  to 
trade  the  spectrum  of  available 
strategies."  ETA  states  that  "[t]his 
sensibly  is  a  one-time  analysis,  and 
under  the  Rule[,l  suitability  applies  only 
to  recommended  transactions."  The 
day-trading  proposal,  however,  does 
incorporate  many  of  the  same  principles 
contained  in  the  options  rules.  The 


appropriateness  determination  is  in  fact 
a  one-time  analysis  to  be  made  by  a  firm 
prior  to  opening  the  day-trading 
account. 

Further,  in  Amendment  No.  1,  the 
Association  is  modifying  proposed  Rule 
2360  to  incorporate  an  additional 
principle  from  the  options  rules.  The 
NASD  options  rules  set  forth  obligations 
that  members  must  fiilfill  before 
conducting  certain  forms  of  options 
trading.  NASD  Interpretive  Material 
2860-2  states  that  in  fulfilling  their 
obligations  under  the  NASD  rules  with 
respect  to  options  customers  who  are 
natural  persons,  members  shall  obtain 
the  following  information  at  a 
minimum:  (1)  Investment  objectives;  (2) 
employment  status;  (3)  estimated  annual 
income  from  all  sources;  (4)  estimated 
net  worth;  (5)  estimated  liquid  net 
worth;  (6)  marital  status  and  number  of 
dependents;  (7)  age;  and  (8)  investment 
experience  and  knowledge.  The 
Association  is  amending  proposed  Rule 
2360  to  incorporate  a  similar 
information-gathering  requirement  in 
the  day-trading  context. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  15A(b)(6)  of  the 
Act "  in  that  the  proposed  rule  change 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  codifying  the  obligation  of 
firms  promoting  day-trading  strategies 
to  disclose  the  risks  of  these  strategies 
to  non-institutional  customers  and  to 
determine  whether  the  strategy  is 
appropriate  for  a  customer  will  help  to 
protect  investors  and  the  public  interest 
in  an  increasingly  more  sophisticated 
trading  environment. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change,  as 
amended,  will  result  in  any  burden  on 
competition  that  is  not  necessar\'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD 
Special  Notice  to  Members  99-32  (April 
15,  1999).  The  comm.ent  period  expired 


'M5  U.S.C.  78o-3(b)(6). 
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on  May  31. 1999.  Thirty-nine  comment 
letters  were  received  in  response  to  the 
Notice.  Copies  of  the  comment  letters 
and  a  brief  summary  of  the  comment 
letters  have  been  provided  to  the 
Commission.  Of  the  39  comment  letters 
received,  approximately  13  were  in 
favor  of  the  proposed  rule  change,  8 
supported  risk  disclosure  only,  12  were 
opposed  to  the  proposed  rule  change, 
and  6  expressed  no  opinion  or 
addressed  broader  issues.  Further,  on 
September  21, 1999,  the  Conunission 
published  the  Association's  modified 
proposal  and  solicited  conunents  in  the 
Federal  Register  on  the  Original  Notice." 
This  comment  period  expired  on 
October  12, 1999.  The  Conunission 
received  three  comment  letters  in 
response  to  the  Original  Notice.  Many  of 
the  issues  raised  by  the  commenters  in 
response  to  the  Original  Notice,  also 
were  raised  in  the  comments  in 
response  to  NTM  99-32.  After 
considering  this  most  recent  set  of 
comments,  the  Association  is  proposing 
Amendment  No.  1  to  the  rule  filing,  as 
outlined  above. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-41  and  should  be 
submitted  by  March  23,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-4979  Filed  3-1-00;  8:45  ami 

BiLUNQ  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42461;  FHe  No.  SR-NASD- 
99-49] 

S«lf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Regulation 
ATS 

February  25,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  21,  1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  Rules 
4623  and  4613(e)  of  the  NASD  to 
incorporate  the  requirements  of 
Regulation  ATS  into  the  NASD's  rule. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 


'M7CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'On  November  10.  1999.  Nasdaq  filed 
Amendment  No.  1 .  which  refiled  the  proposed  rule 
change  pursuant  to  Rule  19(b)(2)  rather  than 
pursuant  to  Rule  19(b)(.1)fA)  and  Rule  19b-4(n(t^). 
as  it  was  origina)ly  filed.  Letter  from  Poler  R. 
Geraghty.  Assistant  General  Counsel,  the  Nasdaq 
Stock  Market  Inc..  to  Richard  Stra.sser.  .Assistant 
Director.  SEC,  Market  Regulation,  dated  November 
10.  1999. 


italics;  proposed  deletions  are  in 
brackets. 

4623.  Alternative  Trading  Systems 
[Electronic  Communications  Networks] 

(a)  The  Association  may  provide  a 
means  to  permit  alternative  trading 
systems  ("ATSs"),  as  such  term  is 
defined  in  Regulation  ATS,  and 
electronic  communications  networks 
("ECNs"),  as  such  term  is  defined  in 
SEC  Rule  llAcl-1  (a)(8), 

(1)  to  [meet]  comply  with  SEC  Rule 
301(b)(3): 

(2)  to  comply  with  the  terms  of  the 
ECN  display  alternative  provided  for  in 
SEC  Rule  llAcl-l(c)(5)(ii)(A)  and  (B) 
("ECN  display  alternatives");  or 

(3)  to  provide  orders  to  Nasdaq 
voluntarily. 

In  providing  any  such  means,  the 
Association  shall  establish  a  mechanism 
that  permits  the  ATS  or  ECN  to  display 
the  best  prices  and  sizes  of  orders 
entered  into  the  ATS  or  ECN  hy  Nasdaq 
market  makers  (and  other  [entities] 
subscribers  of  the  ATS  or  ECN,  if  the 
ECN  or  ATS  so  chooses  [)]  or  is  required 
by  SEC  Rule  301(b)(3)  to  display  a 
subscriber's  order  in  Nasdaq]  [into  the 
ECN],  and  allows  any  NASD  member 
the  electronic  ability  to  effect  a 
transaction  with  such  priced  orders  that 
is  equivalent  to  the  ability  to  effect  a 
transaction  with  a  Nasdaq  market  maker 
quotation  in  Nasdaq  operated  systems. 

(b)  An  ATS  or  ECN  that  seeks  to 
utilize  the  Nasdaq-provided  means  to 
comply  with  SEC  Rule  301(b)(3).  the 
ECN  display  alternatives,  or  to  provide 
orders  to  Nasdaq  voluntarily  shall: 

(1)  demonstrate  to  the  Association 
that  it  is  in  compliance  with  Regulation 
ATS  or  that  it  qualifies  as  an  ECN 
meeting  the  definition  in  the  SEC  Rule; 

(2)  be  registered  as  a  NASD  member; 

(3)  enter  into  and  comply  with  the 
terms  of  a  Nasdaq  Workstation 
Subscriber  Agreement,  as  amended  for 
ATSs  and  ECNs; 

(4)  agree  to  provide  for  Nasdaq's 
dissemination  in  the  quotation  data 
made  available  to  quotation  vendors  the 
prices  and  sizes  of  Nasdaq  market  maker 
orders  (and  orders  from  other  [entities] 
subscribers  of  the  ATS  or  ECN.  if  the 
ATS  or  ECN  so  chooses  I)]  oris  required 
by  SEC  Rule  301(b)(3)  to  display  a 
subscriber's  order  in  Nasdaq),  at  the 
highest  buy  price  and  the  lowest  sell 
price  for  each  Nasdaq  security  entered 
in  and  widely  disseminated  by  the  ATS 
or  ECN:  and  prior  to  entering  such 
prices  and  sizes,  register  with  Nasdaq 
Market  Operations  as  an  ATS  or  ECN; 
[and! 

(5)  provide  an  automated  execution 
or,  if  the  price  is  no  longer  available,  an 
automated  rejection  of  any  order  routed 
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to  the  ASTS  or  EC  !N  through  the  Nasdaq- 
provided  system!  ],  and 

(6)  not  charge  t  >  broker-dealers  that 
access  the  ATS  or  ECN  through  Nasdaq 
any  fee  that  is  inc  onsistent  with  the 
requirements  of  SEC  Rule  301(b)(4). 

(c)  When  a  NAJ  D  member  attempts  to 
electronically  ace  sss  through  a  Nasdaq- 
provided  system  in  ATS  or ECN- 
displayed  order  b  i  sending  an  order  that 
is  larger  than  the  \TS's  or  ECN's 
Nasdaq-displayed  size  and  the  ATS  or 
ECN  is  displaying  the  order  in  Nasdaq 
on  a  reserved  size  basis,  the  NASD 
member  that  oper  ites  the  ATS  or  ECN 
shall  execute  sucl  Nasdaq-delivered 
order: 

(1)  Up  to  the  si2  e  of  the  Nasdaq- 
delivered  order,  il  the  ATS  or  ECN  order 
(including  the  res  srved  size  and 
displayed  portion  >)  is  the  same  size  or 
larger  than  the  Na  >daq  delivered  order; 
or 

(2)  Up  to  the  si2  B  of  the  ATS  or  ECN 
order  (including  t  le  reserved  size  and 
displayed  portion  i).  if  the  Nasdaq- 
delivered  order  is  the  same  size  or  larger 
than  the  ATS  or  E  ZN  order  (including 
the  reserved  size  a  nd  displayed 
portions). 

No  ATS  or  ECN  operating  in  Nasdaq 
pursuant  to  this  n  le  is  permitted  to 
provide  a  reservet  -size  function  unless 
the  size  of  the  ordi  jr  displayed  in 
Nasdaq  is  100  shaes  or  greater.  For 
purposes  of  this  n  le,  the  term  "reserved 

shall  mean  t  lat  a  customer 
entering  an  order ;  nto  an  ATS  or  ECN 

/4TS  or  ECN  to 
display  publicly  pirt  of  the  full  size  of 
the  customer's  ore  er  with  the  remainder 

an  undisplayed  basis 

whole  or  in  part  as 

is  executed. 


held  in  reserve  on 
to  be  displayed  in 
the  displayed  part 


4613.  Character  of  Quotations 


( Irossed  Markets 


quotj  tion 


requ  res 


(e)  Locked  and 

(D*  *  • 

The  prohibition ; 
the  entry  of  a  lock  ng 
quotation  at  or  aft( : 
Time  if  such 
or  cross  the  marke : 
opening,  and 
[or]  ECN,  or  an 
locking  or  crossinj 
9:25:00  a.m.  Eastern 
to  avoid  the  lock 
open  or  immediati  ly 
no  case  more  than 
9:30:00  a.m. 

(2)  No  Changes 

(3)  For  purposes 
"market  maker  "  s 

([iM)  any  NASD 
into  an  ECN,  as  th 
SEC  Rule  llAcl-1 


ATS 


of  this  rule  include 

or  crossing 
r  9:25:00  a.m.  Eastern 
continues  to  lock 
at  the  market's 

a  market  maker, 
that  enters  a 
quotation  at  or  after 
Time  to  take  action 
cross  at  the  market's 
thereafter,  but  in 
30  seconds  after 


of  this  rule,  the  term 
Hall  include: 
member  that  enters 
t  term  is  defined  in 
'a)(8),  priced  order 


that  is  displayed  in  The  Nasdaq  Stock 
Market;  [and] 

([ii]B)  any  NASD  member  that 
operates  the  ECN  when  the  priced  order 
being  displayed  has  been  entered  by  a 
person  or  entity  that  is  not  a  NASD 
member ;[.] 

(C)  any  NASD  member  that  enters  into 
an  ATS,  as  that  term  is  defined  in  SEC 
Regulation  ATS,  an  order  that  is 
displayed  in  The  Nasdaq  Stock  Market; 
and 

(D)  any  NASD  member  that  operates 
the  ATS  when  the  order  being  displayed 
ha  been  entered  by  a  person  or  entity 
that  is  not  an  NASD  member. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
sunmiaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Recently,  the  Commission  adopted  a 
set  of  rules  under  the  Act  **  that  govern 
alternative  trading  systems,  including 
electronic  communication  networks 
{"ECN").5  Regulation  ATS  governs 
alternative  trading  systems  that  choose 
to  register  as  broker-dealers  (hereinafter 
referred  to  as  "ATSs").  The  most 
familiar  type  of  ATS  is  an  ECN; 
however,  the  definition  of  ATS 
encompasses  other  types  of  trading 
systems  that  register  as  broker  dealers. 
For  example,  an  electronic  trading 
system  that  only  accepts  orders  from 
institutions  and  non-market-maker 
broker-dealers  would  be  an  ATS.  Such 
a  system  would  not  be  an  ECN, 
however,  because,  by  definition,  an  ECN 
is  a  system  that  accepts  orders  from 
market  makers.^ 

The  NASD's  current  rules  capture 
only  those  ATSs  that  meet  the  definition 
of  ECN.  Therefore,  it  is  necessary  to 
amend  these  rules  to  capture  those 


"  17  CFR  242.300  ef  seq.  ("Regulation  ATS"). 

'  See  Securities  Exchange  Act  Release  No.  40760 
(December  8.  1998),  63  FR  70844  (December  22, 
1998). 

"SEC  Rule  llAcl-l(a)(8),  17  CFR  240.11Acl- 
1(a)(8). 


ATSs  that  do  not  meet  the  definition  of 
ECN.  The  NASD  also  must  make  several 
other  changes  to  incorporate  the 
requirements  of  Regulation  ATS  into  its 
rules.  Nasdaq  is  proposing  to  amend 
NASD  Rule  4623.  which  currently 
governs  ECNs  that  display  orders  in 
Nasdaq  ("ECN  Rule"),  and  NASD  Rule 
4613(e),  which  governs  locked  and 
crossed  markets  ("Locked  and  crossed 
Market  Rule").  The  amendments  will: 
(1)  Incorporate  into  the  ECN  Rule  the 
new  obligations  that  are  imposed  on 
ECNs  under  Regulation  ATS,  (2)  extend 
the  current  ECN  Rule  so  that  it  captures 
other  types  of  ATSs,  and  (3)  extend  the 
current  Locked  and  Crossed  Market 
Rule  to  capture  other  types  of  ATSs. 

ECN  Rule 

Regulation  ATS  requires  ATSs 
(including  ECNs)  that  account  for  a 
significant  percentage  of  the  volume  in 
a  security  listed  on  Nasdaq  to  display  in 
the  public  quotation  stream  the  orders 
dTall  subscribers  of  the  ATS,  which 
includes  orders  from  institutions  and 
broker-dealers  that  are  not  market 
makers.^  Currently,  the  ECN  Rule  only 
requires  ECNs  to  display  orders  entered 
by  market  makers.  Accordingly,  Nasdaq 
is  proposLQg  to  amend  the  ECN  Rule  to 
require  ECNs  to  display  in  Nasdaq  any 
subscriber  orders  required  under 
Regulation  ATS. 

As  discussed  above.  Regulation  ATS 
also  governs  alternative  trading  systems 
that  are  organized  other  than  as  ECNs. 
Consequently,  these  other  types  of  ATSs 
may  be  required  to  display  orders  in 
Nasdaq.  Nasdaq  is  proposing  to  expand 
the  current  ECN  Rule  to  encompass 
these  other  types  of  ATSs.  These 
systems  will  have  to  fulfill  a  series  of 
obligations  identical  to  those  imposed 
on  ECNs  that  display  orders  in  Nasdaq. 

Locked  and  Crossed  Markets 

The  Locked  and  Crossed  Markets 
Rule,  NASD  Rule  4613(e),  is  designed  to 
limit  locked  and  crossed  markets  by 
imposing  on  market  makers  an 
obligation  to  take  reasonable  measures 


^  Specifically,  if  during  at  least  4  of  the  preceding 
6  calendar  months  an  ATS  accounts  for  five  percent 
or  more  of  the  aggregate  average  share  volume  in 
a  Nasdaq  National  Market  ("NNM")  or  SmallCap 
security,  the  ATS  must  display  the  best  prices  of 
orders  entered  by  all  subscribers  (e.g.,  market 
makers,  non-market  makers,  and  institutions).  For 
example,  if  as  calculated  on  July  1,  1999  an  ATS 
accounted  for  7%  of  the  trading  volume  in  an  NNM 
security  during  January.  February,  April,  and  May 
1999,  the  ATS  would  be  required  to  reflect  in 
Nasdaq  its  best  priced  order  even  if  the  order  is 
from  an  institution  or  other  entity  that  is  not  a 
Nasdaq  market  maker.  The  Nasdaq  securities 
subject  to  this  requirement  are  being  phased-in 
according  to  a  schedule  set  by  the  Commission.  See 
Securities  Exchange  Act  Release  No.  41297  (April 
16,  1999),  64  FR  19450  (April  21,  1999). 
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before  locking  or  crossing  a  market. 
Currently  included  within  the  definition 
of  market  maker  for  purposes  of  this 
rule  is:  (1)  Any  NASD  member  that 
enters  orders  into  an  ECN,  or  (2)  any 
NASD  member  that  operates  as  an  ECN 
(when  the  priced  order  being  displayed 
by  the  ECN  has  been  entered  by  an 
entity  that  is  not  an  NASD  member). 
Reasonable  measures  include 
attempting  to  execute  against  the  contra 
side  of  the  market  prior  to  entering  an 
order  into  Nasdaq's  systems  that  would 
lock  or  cross  the  market  in  a  security. 
Nasdaq  is  proposing  to  amend  the 
Locked  and  Crossed  Markets  Rule  to 
capture  NASD  members  that  place 
orders  in  an  ATS  or  operate  as  an  ATS 
(when  the  priced  order  being  displayed 
by  the  ATS  has  been  entered  by  an 
entity  that  is  not  an  NASD  member). 
***** 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  11 A  and 
15A(b)(6)  of  the  Act.s  Section 
llA(a)(l)(C)  9  provides  that  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  Investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure:  (1)  Economically  efficient 
execution  of  securities  transactions;  (2) 
fair  competition  among  brokers  and 
dealers;  (3)  the  availability  to  brokers, 
dealers  and  investors  of  information 
with  respect  to  quotations  and 
transactions  in  securities;  (4)  the 
practicability  of  brokers  executing 
investors  orders  in  the  best  market;  and 
(5)  an  opportunity  for  investors'  orders 
to  be  executed  without  the  participation 
of  a  dealer.  Section  15A{b)(6)  ^°  requires 
that  the  rules  of  a  registered  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  Nasdaq 
believes  the  proposal  is  consistent  with  ' 
Sections  llA(a)(l)(C)  and  Section 
15A(b)(6)"  because  it  will  permit 


8  15  U.S.C.  78k-l  and  78o-3(b)(B). 

«15U.S.C.  78k-l(a)(l)(C). 

10  15  U.S.C.  78o-3(b)(6). 

"  15  U.S.C.  78k-l  and  78o-3(b)(6). 


Nasdaq  to  incorporate  ATS  orders  into 
the  Nasdaq  quote  montage  and  provide 
NASD  members  with  the  ability  to 
access  these  orders,  hi  addition,  to  limit 
market  disruptions  caused  by  locked  or 
crossed  markets,  the  proposal  would 
require  members  that  submit  orders  to 
ATSs  and  ATSs,  in  certain 
circumstances,  to  take  reasonable 
measures  before  locking  or  crossing  a 
market.  Finally,  the  amendments  would 
incorporate  into  the  NASD's  rules  the 
new  obligations  imposed  on  ECNs  by 
Regulation  ATS. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  uTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  v^rritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rue  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submisisons  should  refer  to  SR-NASD- 
99—49  and  should  be  submitted  by 
March  23,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. ^^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  00-5060  Filed  3-1-00;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Applicant  No.  99000356} 

EDF  Ventures,  L.P.;  Notice  Seeking 
Exemption  Under  Section  312  of  the 
Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  EDF 
Ventures,  L.P.  ("EDF"),  425  North  Main 
Street,  Ann  Arbor,  Ml  48104,  an 
applicant  for  a  Federal  License  under 
the  Small  Business  Investment  Act  of 
1958,  as  amended  ("the  Act"),  in 
connection  with  the  completed 
financing  of  a  small  concern  is  seeking 
an  exemption  under  section  312  of  the 
Act  and  section  107.730,  Financings 
which  Constitute  Conflicts  of  Interest  of 
the  Small  Business  Administration 
("SBA")  rules  and  regulations  (13  CFR 
107.730  (1998)).  An  exemption  may  not 
be  granted  by  SBA  until  Notices  of  this 
transaction  have  been  published.  EDF 
Ventures,  LP  plans  to  provide  equity 
financing  to  Xtera  Communications, 
Inc.,  1334  Bordeaux  Drive,  Sunnyvale. 
CA  94089.  The  financing  will  be  used 
for  research,  development,  and  working 
capital  purposes. 

The  financing  is  brought  within  the 
purview  of  section  Sec.  107.730(a)(1)  of 
the  Regulations  because  Enterprise 
Development  Fund  II,  L.P.,  an  associate 
of  EDF  Ventures,  LP  owns  greater  than 
10  percent  of  Xtera  Communications, 
Inc.,  and  therefore  Xtera 
Communications  is  considered  an 
Associate  of  EDF  Ventures,  LP  as 
defined  in  Sec.  107.50  of  the 
regulations. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  transaction  to 
the  Associate  Administrator  for 
Investment,  U.S.  Small  Business 


"  17  CFR  200.30-3(a)(12). 
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Administration.  4(  9  Third  Street.  SW, 
Washington.  DC  21(416. 

A  copy  of  this  m  )tice 
pubHshed,  in  accordance  ■ 
107.730(g),  in  the 
SBA. 

Dated:  February  a-^.  2000. 
Don  A.  Christensen, 

Associate  Administritorfo 
[FR  Doc.  0O-.502.S  Fi  ed 
BILUNG  CODE  8025-01-f 


shall  be 
with  Sec. 
ederal  Register  by 


for  Investment. 
3-1-00;  8:45  am] 


SMALL  BUSINESS  I  ADMINISTRATION 

[Applicant  No.  9900(J356] 

EDF  Ventures,  L.R.;  Notice  Seeking 
Exemption  Under  iSection  312  of  the 
Small  Business  Inivestment  Act, 
Conflicts  of  Interest 


Notice  is  hereby 


Ventures.  L.P.  ("EDF").  425  North  Main 


Street,  Ann  Arbor. 


applicant  for  a  Fee  eral  License  under 
the  Small  Business  Investment  Act  of 


1958,  as  cimended 


connection  with  tl  e  completed 


financing  of  a  sma 


given  that  EDF 


MI  48104. an 


"the  Act"),  in 


1  concern  is  seeking 


an  exemption  undor  section  312  of  the 
Act  and  section  10  7.730,  Financings 
which  Constitute  ( ionflicts  of  Interest  of 
the  Small  Business  Administration 
("SBA")  rules  and  regulations  (13  CFR 
107.730  (1998)).  SBA  may  not  grant  an 
exemption  until  N  Jtices  of  this 
transaction  have  h  sen  published.  EDF 
Ventures.  LP  plans  to  provide  equity 
financing  to  Centn  mine.  Inc.,  3756 
Plaza  Street.  Ann  J  irbor,  MI  48108.  The 
financing  will  be  u  sed  for  marketing  and 
working  capital  pu  rposes. 

The  financing  is  brought  within  the 
purview  of  section  Sec.  107.730(a)(1)  of 
the  Regulations  bei  :ause  Enterprise 
Development  Func  II,  L.P.,  an  associate 
of  EDF  Ventures,  LP  owns  greater  than 
10  percent  of  Xtera  Communications, 
Inc..  and  therefore  Xtera 
Communications  i: ;  considered  an 
Associate  of  EDF  V  entures,  LP  as 
defined  in  Sec.  lo;  .50  of  the 
regulations. 

Notice  is  hereby  given  that  any 
interested  person  r  lay,  not  later  than 
fifteen  (15)  days  fri  im  the  date  of 
publication  of  this  Notice,  submit 
written  comments  an  the  transaction  to 
the  Associate  Adm  inistrator  for 
Investment,  U.S.  S  nail  Business 
Administration,  4C  9  Third  Street,  SW, 
Washington.  DC  2(416. 

A  copy  of  this  n(  tice  shall  be 
published,  in  acco  dance  with  Sec. 
107.730(g),  in  the    ederal  Register  by 
SBA. 


Dated:  February  24,  2000. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
[FR  Doc.  00-5026  Filed  3-1-00;  8:45  am] 

BILLING  CODE  8025-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3237] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Kremlin  Gold — 1000  Years  of  Russian 
Gems  &  Jewels" 

AGENCY:  United  States  Department  of 
State. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Piu-suant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459  ),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.],  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  of  October  19, 
1999. 1  hereby  determine  that  the  objects 
to  be  included  in  the  exhibition 
"Kremlin  Gold — 1000  Years  of  Russian 
Gems  &  Jewels,"  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  loan  agreements 
with  foreign  lenders.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Houston  Museum 
of  Natural  Science,  Chicago,  from  on  or 
about  April  15 — September  7,  2000, 
then  The  Field  Museum,  Chicago,  on  or 
about  October  21,  2000— April  1,  2001, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Carol  Epstein, 
Attorney-Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA— 44; 
301-4th  Street,  S.W.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  23  February  2000. 

William  P.  Kiehl. 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  U.S.  Department  of 
State. 

[FR  Doc.  00-5063  Filed  3-1-00;  8:45  am) 

BILLING  CODE  47ia-08-P 


DEPARTMENT  OF  STATE 

t 

[Public  Notice  M231] 

Secretary  of  State's  Arms  Control  and 
Nonprollferation  Advisory  Board; 
Notice  of  Closed  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  app  2  §  10(a)(2)(1996),  the 
Secretary  of  State  announces  the 
following  changes  and  additions  to  the 
Arms  Control  and  Nonprollferation 
Advisory  Board  (ACNAB)  meetings: 

Date  and  Location 

March  8-9,  2000— Department  of  State, 

Washington,  DC 
April  24-25,  2000— Livermore  National 

Laboratory,  Livermore,  CA 
May  8-9,  2000— Department  of  State, 
Washington,  DC 

Pursuant  to  section  '10(d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app  2  §  10(d)(1996),  and  in 
accordance  with  Executive  Order  12958, 
in  the  interest  of  national  defense  and 
foreign  policy,  it  has  been  determined 
that  these  Board  meetings  will  be  closed 
to  the  public,  since  the  ACNAB 
members  will  be  reviewing  and 
discussing  classified  matters. 

The  purpose  of  this  Advisory  Board  is 
to  advise  the  President  and  the 
Secretary  of  State  on  scientific, 
technical,  and  policy  matters  affecting 
arms  control.  The  board  will  review 
specific  arms  control  and 
nonprollferation  issues.  Members  will 
be  briefed  on  current  U.S.  policy  and 
issues  regarding  negotiations  such  as  the 
Convention  on  Conventional  Weapons 
and  the  Chemical  and  Biological 
Weapons  Convention. 

For  more  information,  please  contact 
Robert  Sherman,  Executive  Director, 
Arms  Control  and  Nonprollferation 
Advisory  Board,  at  (202)  647-1192. 

Dated:  February  25,  2000. 
Robert  Sherman, 

Executive  Director.  Secretary  of  State's  Arms 
Control  and  Nonproliferation  Advisory  Board. 
(FR  Doc.  00-5173  Filed  2-29-00;  2:11  pm| 
BILLING  CODE  471(>-27-P 


TENNESSEE  VALLEY  AUTHORITY 

Meeting  of  the  Regional  Resource 
Stewardship  Council 

AGENCY:  Tennessee  Valley  Authority 

(TV  A). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Regional  Resource 
Stewardship  Council  (RRSC)  will  hold 
its  first  meeting  to  consider  various 
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matters.  Notice  of  this  meeting  is  given 
under  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  App.  2.  (FACA). 

The  meeting  agenda  includes  the 
following: 

1.  Introductions/TVA  River  System 

Overview 

2.  FACA  responsibilities  and  committee 

operation 

3.  Public  comments 

4.  RRSC  member  comments 

The  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to 
make  oral  public  comments  may  do  so 
during  the  Public  conunents  portion  of 
the  agenda.  Up  to  one  hour  will  be 
allotted  for  the  Public  comments  with 
participation  available  on  a  first-come, 
first-served  basis.  Each  speaker  will 
have  from  2-5  minutes  to  address  the 
Council  depending  on  the  number  who 
register  at  the  door.  Written  comments 
are  also  invited  and  may  be  mailed  to 
the  Regional  Resource  Stewardship 
Council,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  WT  11  A, 
Knoxville,  Tennessee  37902-1499,  or 
faxed  to  (865)  632-3146. 
DATES:  The  meeting  will  be  held  on 
March  17,  2000,  fi-om  8:00  a.m.  to  4:30 
p.m.,  EST. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Chattanooga  Marriott,  2  Carter  Plaza, 
Chattanooga,  Tennessee,  and  will  be 
open  to  the  public.  Anyone  needing 
special  access  or  accommodations 
should  let  the  contact  below  know  at 
least  a  week  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L  Hill,  400  West  Summit  Hill 
Drive,  WT  llA,  Knoxville,  Tennessee 
37902-1499,  (865)  632-2333. 

Dated:  February  24,  2000. 
Kathryn  J.  Jackson, 

Executive  Vice  President,  River  System 

Operations  &■  Environment,  Tennessee  Valley 

Authority. 

[FR  Doc.  00-4975  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  8120-Oe-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comment 
Regarding  Softwood  Lumber  Practices 
in  Canada  and  Softwood  Lumber  Trade 
Between  the  United  States  and  Canada 

AGENCY:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Request  for  comments. 

SUMMARY:  The  interagency  Trade  Policy 
Staff  Committee  (TPSC)  seeks  public 
comment  concerning  softwood  lumber 
trade  betweem  the  United  States  and 
Canada,  in  light  of  the  pending 


expiration  of  the  U.S. -Canada  Softwood 
Lumber  Agreement  in  April  2001.  The 
TPSC  invites  public  comment  with 
respect  to  Canadian  softwood  lumber 
practices.  Fiuthennore,  the  TPSC  invites 
conunent  with  respect  to  economic  and 
enviromnental  aspects  of:  (a)  Those 
softwood  lumber  practices,  (b)  related 
U.S.-Canada  softwood  lumber  trade 
issues,  and  (c)  a  possible  negotiation 
concerning  Canadian  provincial  lumber 
practices  and  softwood  lumber  trade 
between  the  United  States  and  Camada. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Procedural  questions  concerning  public 
comments,  contact  Gloria  blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative  at  (202)  395-3475. 
All  other  questions  concerning  the  U.S.- 
Canada lumber  trade  issues  should  be 
addressed  to  Mary  Ryckman  in  the 
agency's  Office  of  North  American 
Affairs  at  (202)  395-3412. 
SUPPLEMENTARY  INFORMATION: 

U.S.-Canada  Softwood  Lumber 
Agreement 

On  May  29, 1996,  the  United  States 
and  Canada  signed  the  U.S.-Canada 
Softwood  Lumber  Agreement.  The  five- 
year  Agreement  went  into  effect  April  1 , 
1996.  Under  the  Agreement,  fee  fi^e 
exports  of  softwood  Ivunber  &"om  the 
four  major  liunber  producing  provinces 
in  Canada  (Alberta,  British  Columbia, 
Ontario  and  Quebec)  were  limited  to 
14.7  billion  board  feet  fee-free  a  year. 
These  four  provinces  accoimt  for  95%  of 
lumber  shipments  ft'om  Canada.  The 
Agreement  does  not  impose  any 
restrictions  on  lumber  coming  fi"om 
other  provinces  because  timber  there  is 
sold  competitively. 

The  details  of  the  Agreement  are  as 
follows: 

•  Softwood  lumber  means  articles 
classified  under  tariff  items  4407.10.00, 
4409.10.10,  4409.10.20,  and  4409.10.90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

•  The  Agreement  establishes  an 
export  fee  system.  Shipments  fi-om  the 
four  provinces  in  excess  of  14.7  billion 
board  feet  in  any  year  are  subject  to  a 
siucharge  of  US$50  per  thousand  board 
feet  up  to  an  additional  650  million 
board  feet.  Once  that  level  is  reached, 
the  surcharge  is  increased  to  US$100 
per  thousand  board  feet.  While  US$100 
per  thousand  board  feet  acts  as  a 
substantial  deterrent  to  additional 
shipments  in  all  but  the  strongest 
markets,  there  is  no  point  at  which 
shipments  from  Canada  are  prohibited 
outright. 

•  The  Agreement  contains  a  trigger 
price  mechanism,  whereby  an 


additional  92  million  board  feet  is 
allowed  into  the  United  States  free  of 
charge  for  every  quarter  in  which  the 
price  of  lumber  equals  of  exceeds  the 
trigger  price  (a  quarterly  average  price  of 
$405  per  thousand  board  feet  of  eastern 
spruce-pine-fir,  standard  or  better,  kiln- 
dried.  Great  Lakes  delivered  lumber  as 
reported  in  Random  Lengths). 

•  The  U.S.  Customs  Service  monitors 
shipment  levels  and  fee  payments  to 
ensure  that  the  Agreement  is  being 
properly  implemented. 

Modification  of  the  Softwood  Lumber 
Agreement 

On  August  26  1999,  the  United  States 
and  Canada  resolved  a  U.S.  dispute 
settlement  case  under  the  Agreement 
over  a  1998  timber  sturapage  reduction 
in  British  Columbia.  The  United  Slates 
considered  the  reduction  to  be  a 
violation  of  the  1996  U.S.-Canada 
Softwood  Liunber  Agreement.  British 
Colimibia's  June  1,  1998  stiunpage 
change  applied  to  all  timber  grown  on 
provincially-owned  lands,  which 
accounts  for  the  overwhelming  majority 
of  timber  harvested  in  the  province.  The 
province  reduced  its  timber  harvesting 
fees  by  an  average  of  C$8.10  per  cubic 
meter,  or  24%,  for  timber  harvested  in 
coastal  areas  and  by  C$3.50  per  cubic 
meter,  or  14%,  on  average  for  inland 
timber.  Estimates  are  that  the  new, 
lower  fees  resulted  in  an  overall  price 
reduction  of  some  C$234  million  during 
the  first  year  they  were  in  effect  and  will 
lower  harvesting  fees  by  approximately 
C$640  million  over  three  years. 

The  settlement  covers  exports  from 
British  Columbia  for  the  remainder  of 
the  Agreement.  The  settlement  calls  for 
Canada  to  impose  a  new,  higher  fee  on 
B.C.  liunber  exports  when  exports  fi-om 
the  province  exceed  recent  average 
annual  shipments  to  the  United  States. 
The  settlement  also  requires  Canada  to 
begin  imposing  what  was,  until  now. 
the  highest  export  surcharge  called  for 
under  the  Agreement  at  lower  lumber 
export  levels  than  previously  was  the 
case.  During  year  four  of  the  Agreement 
(1999/2000),  exports  from  British 
Columbia  subject  to  the  lower  fee  will 
be  limited  to  272  million  board  feet, 
while  upper-fee  exports  will  be  limited 
to  110  million  board  feet.  All  British 
Columbia  exports  beyond  those 
amounts  will  be  subject  to  a  new  fee  of 
US$146. 25/thousand  board  feet.  In  year 
five,  the  export  volumes  triggering  fees 
will  be  the  same  or  lower,  and  the  new 
fee  will  be  adjusted  for  inflation. 

History  of  Softwood  Lumber  Trade 
Between  the  United  States  and  Canada 

On  December  30,  1986,  the  United 
States  and  Canada  entered  into  a 
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Memorandum  of  Ui  iderstanding  (MOU) 
to  settle  a  pending  ( :ountervailing  duty 
(CVD)  investigation  of  Canadian 
softwood  lumber,  fi  mong  other  things, 
the  MOU  provided  or  Canada  to  assess 
a  15%  export  fee  or  certain  lumber 
exports  to  the  Unite  d  States.  The  fee 
could  be  reduced  oi  eliminated  for 
exports  from  a  prov  ince  that  too,  so- 
called  replacement  measures  to  increase 
stumpage  or  other  c  barges  on  lumber. 

In  September  19S 1,  as  permitted 
under  the  MOU,  Ca  lada  provided 
notice  that  it  was  ui  lilaterally 
terminating  the  MOU  in  30  days.  In 
response,  in  October  1991,  Commerce 
self-initiated  a  sectian  301  investigation, 
immediately  detem  ining  Canada's 
action  to  be  unreasc  nable  and  to  burden 
or  restrict  U.S.  com  nerce,  and  took 
section  301  action. 

The  section  301  a  :tion  applied  to 
imports  that  enterec  during  the  5-month 
period  (October  19?  1-March  1992)  prior 
to  Commerce's  prel  minary  CVD 
determination.  (Im[  orts  entering  after 
that  time  could  be  a  ssessed  duties  under 
the  CVD  laws.)  Unc  er  the  section  301 
action,  USTR  requi:  ed  importers  of 
softwood  lumber  fr(  im  certain  provinces 
to  post  a  bond  in  an  amount  up  to  15 
percent.  The  amour  t  was  lower  or  zero 
where  a  province  hi  id  replacement 
measures  in  place.  '  JSTR  indicated  that 
these  entries  during  the  interim  period 
prior  to  Commerce'  i  preliminary  CVD 
determination  wou!  d  ultimately  be 
assessed  fees  in  the  amount  of 
Commerce's  final  C  /D  determination. 

Canada  challenge  d  in  the  GATT  both 
the  section  301  acti  )n  and  the  self- 
initiation  of  the  CV )  investigation.  The 
GATT  panel  issued  a  mixed  decision, 
finding  that  the  init  ation  of  the  CVD 
investigation  did  nc  t  violate  GATT  but 
that  the  section  301  action  did. 

When  the  final  C  T)  determination 
was  issued  in  May    992  (and  while  the 
GATT  panel  proceedings  were  pending), 
both  the  U.S.  dome;  tic  industry  and 
Canadian  parties  so  ight  review  by  a 
binational  panel  un  ler  Chapter  19  of  the 
U.S. -Canada  FTA.  The  binational  panel 
found  Commerce's ;  ubsidy 
determination  to  be  inconsistent  with 
U.S.  law  and  direct(  id  Commerce  to 
issue  a  negative  CV  )  determination.  An 
Extraordinary  Chall  snge  Committee 
(ECC)  requested  by  he  United  States 
upheld  the  panel's  iecision. 
Consequently,  Com  nerce  revoked  the 
CVD  order  in  Augui  t  1994,  and  USTR 
terminated  the  section  301  action  in 
October  1994. 

In  September  1991,  the  domestic 
industry  filed  a  lawsuit  in  U.S.  court 
alleging  that  the  binational  panel 
process  was  uncons  titutional.  In 
December  1994,  thej  industry  withdrew 


this  complaint  following  the 
establishment  of  a  consultative  process 
between  the  United  States  and  Canada 
regarding  softwood  lumber  trade.  This 
process  ultimately  led  to  the  signing  of 
the  Softwood  Lumber  Agreement  in 
May  1996. 

Request  for  Comments 

Given  that  the  U.S. -Canada  Softwood 
Lumber  Agreement  expires  in  April 
2001,  the  TPSC  invites  public  conunent 
with  respect  to  Canadian  softwood 
lumber  practices.  Fiulhermore,  the 
TPSC  invites  comment  with  respect  to 
economic  and  envirorunental  aspects  of: 
(a)  Those  softwood  lumber  practices,  (b) 
related  U.S. -Canada  softwood  lumber 
trade  issues,  and  (c)  a  possible 
negotiation  concerning  Canadian 
provincial  lumber  practices  and 
softwood  lumber  trade  between  the 
United  States  and  Canada. 

Those  persons  wishing  to  submit 
written  comments,  should  submit  ten 
(10)  typed  copies,  no  later  than  noon, 
Friday,  April  14,  2000,  to  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  U.S.  Trade 
Representative,  Room  122,  600 
Seventeenth  Street,  NW,  Washington, 
DC  20508.  Comments  should  state 
clearly  the  position  taken  and  should 
describe  with  particularly  the  evidence 
supporting  that  position.  Any  business 
confidential  material  must  be  clearly 
marked  as  such  on  the  cover  page  (or 
letter)  and  succeeding  pages.  Such 
submissions  must  be  accompanied  by  a 
non-confidential  summary  thereof. 

Non-confidential  submissions  will  be 
available  for  public  inspection  at  the 
USTR  Reading  Room,  Room  101,  Office 
of  the  U.S.  Trade  Representative,  600 
Seventeenth  Street,  NW,  Washington, 
DC.  An  appointment  to  review  the  file 
may  be  made  by  calling  Brenda  Webb  at 
(202)  395-6186.  The  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  from  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  00-5084  Filed  3-1-00;  8:45  am] 

BILLING  CODE  3901-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weeit  Ending 
February  18,  2000 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  mav  be 


filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2000-6935. 
Date  Filed:  February  14,  2000. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC23  ME-TC3  0086  dated  15 

February  2000 
Mail  Vote  063— TC23  Middle  East- 

TC3 
Special  Passenger  Amending 
Resolution  ft-om  Thailand 
Intended  effective  date:  1  March  2000 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

(FR  Doc.  00-^997  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
During  the  Week  Ending  February  18, 
2000. 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are.  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procediu-es. 
Such  procedmes  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-1998-3404  and 
OST-1 998-34  79. 

Date  Filed:  February  14,  2000." 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  March  13,  2000. 

Description:  Application  of  Aero 
Micronesia,  Inc.  d/b/a  Asia  Pacific 
Airlines  ("Asia  Pacific")  pursuant  to  49 
U.S.C.  Section  41102  and  Subpart  Q. 
applies  for  renewal  of  its  Certificates  of 
Public  Convenience  and  Necessity  for 
Interstate  Charter  Air  Transportation 
and  Foreign  Charter  Air  Transportation, 
which  authorize  Asia  Pacific  to  engage 
in  interstate  and  foreign  charter  air 
transportation  of  property  and  ihail. 

Dorotliy  W.  Walker, 

Federal  Register  Liaison . 

|FR  Doc.  00-^996  Filed  3-1-00;  8:45  am] 

BILLING  CODE  4910-62-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
(00-02-C-OO-TWF)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Josiin  Field-Magic 
Valley  Regional  Airport,  Submitted  by 
the  City  of  Twin  Falls,  Josiin  Field- 
Magic  Valley  Regional  Airport,  Twin 
Falls,  Idaho 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Josiin  Field-Magic  Valley 
Regional  Airport  under  the  provisions  of 
49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
158). 

DATES:  Comments  must  be  received  on 
or  before  April  3,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr. }.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250, 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to.  Mr.  David 
Allen,  Airport  Manager,  at  the  following 
address:  321  Second  Avenue  East,  P.O. 
Box  1907,  Twin  Falls,  Idaho  83303- 
1907. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Josiin  Field- 
Magic  Valley  Regional  Airport  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang;  Seattle  Airports 
District  Office,  SEA-ADO,  Federal 
Aviation  Administration;  1601  Lind 
Avenue  SW,  Suite  250,  Renton, 
Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (00-02-C- 
OOTWF)  to  impose  and  use  PFC  revenue 
at  Josiin  Field-Magic  Valley  Airport, 
under  the  provisions  of  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 

On  February  23,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Twin  Falls, 


Josiin  Field-Magic  Valley  Regional 
Airport,  Twin  Falls  Idaho,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  23,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1,  2002. 

Proposed  charge  expiration  date: 
January  1,  2007. 

Total  requested  for  use  approval: 
$483,040. 

Brief  description  of  proposed  project: 
Reconstruct  Northwest  Apron,  Airport 
Signing  System  Update,  Aircraft  Rescue 
and  Fu-e  Fighting  (ARFF)  Vehicle  and 
Equipment,  Terminal  Building  Auto 
Parking  and  Lighting,  Apron  Expansion, 
Medium  Intensity  Taxiway  Lighting 
System.  ARFF  Building,  Runway  7/25 
Cable  System  Rehabilitation  and  Wind 
Cone  Replacement,  and  Rehabilitation 
of  Runway  7/25. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  taxi/ 
commercial  operators  utilizing  aircraft 
having  a  seat  capacity  of  less  than 
twenty  passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airport  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600.  1601  Lind  Avenue 
S.W.,  Suite  315.  Renton,  WA  98055- 
4056. 

In  addtion,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Josiin  Field- 
Magic  Valley  Regional  Airport. 

Issued  in  Renton,  Washington  on  February 
23.  2000. 

David  A.  Field, 

Manager.  Planning,  Programming  and 

Capacity  Branch.  Northwest  Mountain 

Region. 

[PR  Doc.  00-5058  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-6985] 

insurance  Cost  Information  Regulation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces 
publication  by  NHTSA  of  the  2000  text 
and  data  that  all  car  dealers  must 
include  in  an  insurance  cost 
information  booklet  that  they  must 
make  available  to  prospective 
purchasers,  pursuant  to  49  CFR  582.4. 
This  information  may  assist  prospective 
purchasers  in  comparing  differences  in 
passenger  vehicle  collision  loss 
experience  that  could  affect  auto 
insurance  costs. 

ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  this  booklet  by 
contacting  the  U.S.  Department  of 
Transportation.  Docket  Management. 
Room  PL-401.  400  Seventh  Street.  S.W.. 
Washington.  DC  20590.  (Docket  hours 
are  from  10:00  am  to  5:00  pm]. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rosalind  Proctor.  Chief,  Consumer 
Programs  Division,  NHTSA,  400 
Seventh  Street  S.W.,  Washington.  DC 
20590  (202-366-0846). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  201(e)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  15 
U.S.C.  1941(e).  on  March  5.  1993.  58  FR 
12545.  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
amended  49  CFR  Part  582.  Insurance 
Cost  Information  Regulation,  to  require 
all  dealers  of  automobiles  to  distribute 
to  prospective  customers  information 
that  compares  differences  in  insurance 
costs  of  different  makes  and  models  of 
passenger  cars  based  on  differences  in 
damage  susceptibility.  On  March  17. 
1994.  NHTSA  denied  a  petition 
submitted  by  the  National  Automobile 
Dealers  Association  (NADA)  for  NHTSA 
to  reconsider  Part  582  insofar  as  it 
requires  all  automobile  dealers  to 
prepare  the  requisite  number  of  copies 
for  distribution  of  the  insurance  cost 
information  to  prospective  purchasers. 
59  FR  13630. 

On  March  24.  1995.  NHTSA 
published  a  Final  Rule  to  amend  Part 
582  in  a  number  of  respects.  60  FR 
15509.  These  changes  included  wording 
clariftcations  and  a  change  in  the 
availability  date  of  the  booklet. 

Pursuant  to  49  CFR  582.4.  all 
automobile  dealers  are  required  to  make 
available  to  prospective  purchasers 
booklets  that  include  this  comparative 
information  as  well  as  certain 
mandator}'  explanatory  text  that  is  set 
out  in  section  582.5.  Early  each  year, 
NHTSA  publishes  the  annual  Federal 
Register  document  updating  the 
Highway  Loss  Data  Institute's  (HLDI) 
December  Insurance  Collision  Report. 
Booklets  reflecting  the  updated  data 
must  be  available  for  distribution  to 
prospective  purchasers  without  charge 
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within  30  days  froin  the  date  of  the 
Federal  Register. 

NHTSA  is  maihni  a  copy  of  the  2000 
booklet  to  each  deal  }r  on  the  mailing 
list  that  the  Departn  ent  of  Energy  uses 
to  distribute  the  "G<  s  Mileage  Guide." 
Dealers  will  have  th  3  responsibility  of 
reproducing  a  suffic  ient  number  of 
copies  of  the  bookie  I  to  assure  that  they 
are  available  for  retf  ntion  by 
prospective  piu-chas  ers  by  [30  days  after 
date  of  publication]  Dealers  who  do  not 
receive  a  copy  of  thi  i  booklet  within  15 
days  of  the  date  of  t  lis  notice  should 
contact  Ms.  Rosalin  1  Proctor  of 
NHTSA's  Office  of  1  'lanning  and 
Consumer  Programs  (202)  366-0846  to 
receive  a  copy  of  thi  s  booklet  and  to  be 
added  to  the  mailin  ;  Ust.  Dealers  may 
also  obtain  a  copy  o  "  the  booklet 
through  the  NHTSi^  web  page  at 
www.nhtsa.dot.gov  cars/problems/ 
studies/InsCost/InsI  :ost.  (49  U.S.C 
32302;  delegation  of  authority  at  49  CFR 
1.50(f).) 

Issued  on:  February 
Stephen  R.  Kraztke, 
Acting  Associate  Adm  nistratorfi 
Performance  Standan  s. 
IFR  Doc.  00-5059  Filet 

WLLING  C0D6  4910-59-P 


DEPARTMENT  OF 


TRANSPORTATION 


Transportation  Board 

No.  33746] 


Surface 

[STB  Finance  Docket 


Mississippi  Rail 
Exemption— State 


Group,  Inc. — Lease 
>f  Mississippi 


Mississippi  Rail 
Class  in  rail  carrier 
exemption  under 
lease  from  the  State 
approximately  21.4 
from  milepost  0.2 
to  milepost  21.66, 
Holmes  and  Attala 
will  be  the  operatoi 

MRG  states  that 
line  was  consummited 
October  27,  1998. 
notice  of  exemptio 
February  14.  2000. 
date  of  the  exempt^ 
2000  (7  days  after 
filed). 

If  the  notice  contjains 
misleading  inform,  ti 
is  void  ab  initio. 
exemption  under 
may  be  filed  at  any 
a  petition  to  revoke 
automatically  stay 

An  original  and 
pleadings,  referrin  ; 
Docket  No.  33746, 


28,  2000. 

"or  Safety 
3-1-00;  8:45  am] 


I  Jroup,  Inc.  (MRG),  a 
has  filed  a  notice  of 
CFR  1150.41  to 
of  Mississippi 
miles  of  rail  line 
Aberdeen  Junction, 
Kosciusko,  in 
bounties,  MS.  MRG 
of  the  line, 
lease  of  the  rail 
on  or  about 
filed  its  verified 
with  the  Board  on 
Thus,  the  effective 
n  is  February  21, 
exemption  was 


4  t 


at 

£t 


tie 


MRG 


tie 


43 


false  or 
on,  the  exemption 
P^itions  to  revoke  the 
U.S.C.  10502(d) 
time.  The  filing  of 
does  not 
the  transaction. 
0  copies  of  all 
to  STB  Finance 
must  be  filed  with 


the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Mr.  David 
E.  Delatte,  Sr.,  President,  Mississippi 
Rail  Group,  hic,  P.O.  Box  278, 
Kosciusko,  MS  39090. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  February  24,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  00-4924  Filed  3-1-00;  8:45  am] 
8ILUNG  COOC  4915-00-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  International  Investment; 
Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Office  of 
International  Investment  within  the 
'  Department  of  the  Treasury  is  soliciting 
comments  concerning  the  information 
collection  provisions  of  the  Regulations 
Pertaining  to  Mergers,  Acquisitions  and 
Takeovers  by  Foreign  Persons,  31  CFR 
800.402. 

DATES:  Written  comments  should  be 
received  on  or  before  May  1 ,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gay  Sills,  Director,  Office  of 
International  Investment,  Department  of 
the  Treasury,  1500  Pennsylvania  Ave., 
N.W.,  4201NY.  Washington,  D.C.  20220 
(Tel.:  202/622-1860). 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Dempsey,  Economist  (Tel.:  202/622- 
1860),  Office  of  International 
Investment,  Department  of  the  Treasury, 
1500  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20220;  Francine 
McNulty  Barber,  Senior  Counsel, 
Department  of  the  Treasury,  Room  2010, 
1500  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20220.  (202/622- 
1947). 

SUPPLEMENTARY  INFORMATION: 


Title:  Regulations  Pertaining  to 
Mergers,  Acquisitions  and  Takeovers  by 
Foreign  Persons. 

OMB  Number:  1505-0121. 

Abstract:  The  information  request  in 
this  proposed  collection  is  contained  in 
section  800.402.  The  information 
collected  under  these  regulations  is 
used  by  the  Committee  on  Foreign 
Investment  in  the  United  States 
(CFIUS),  an  inter-agency  committee 
chaired  by  the  Secretary  of  the  Treasury 
and  comprised  of  the  Secretaries  of 
State,  Defense.  Treasury  and  Commerce, 
the  Attorney  General,  the  U.S.  Trade 
Representative,  the  Director  of  the 
Office  of  Management  and  Budget,  the 
Chairman  of  the  Council  of  Economic 
Advisers,  and  the  Assistants  to  the 
President  for  National  Security, 
National  Economic  Policy,  and  Science 
and  Technology.  The  President  has 
delegated  to  CFIUS  the  President's 
authority  under  section  721  of  the 
Defense  Production  Act  to  determine 
the  effects  on  the  national  security  of 
acquisitions  proposed  or  pending  after 
the  date  of  enactment  (August  23,  1988) 
by  or  with  foreign  persons  that  could 
result  in  foreign  control  of  persons 
engaged  in  interstate  commerce  in  the 
United  States. 

Current  Actions:  Extension. 

Type  of  Review:  Extension. 

Affected  Public:  Foreign  businesses 
and  foreign  individuals. 

Estimated  Number  of  Responses:  100. 

Estimated  Time  Per  Respondent:  This 
varies,  depending  on  individual 
circumstances,  with  an  average  of  60 
hours. 

Estimated  Total  Annual  Burden 
Hours:  6000  hours. 

Requests  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qualit}',  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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•    Dated:  February  14,  2000. 
Francine  McNulty  Barber, 

Senior  Counsel,  Office  of  the  Assistant 
General  Counsel  for  International  Affairs. 
[FR  Doc.  00-5071  Filed  3-1-00;  8:45  am) 
BILLING  CODE  4810-25-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  00-12] 

Retraction  of  Revocation  Notice 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice;  correction. 

SUMMARY:  This  document  corrects  an 
erroneous  Treasury  Decision  (T.D.) 
designation  on  a  document  recently 
published  in  the  Federal  Register. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  25,  2000,  Customs 
published  in  the  Federal  Register  (65 
FR  10152)  a  general  notice  advising  the 
public  that  three  Customs  broker  license 
references  had  been  erroneously 
included  in  a  list  of  revoked  Customs 
broker  licenses  previously  published  in 
the  Federal  Register.  However,  that 
February  25,  2000,  notice  was 
incorrectly  designated  in  the  headings 
section  as  Treasury  Decision  (T.D.)  00- 
9;  the  designation  should  have  read 
"T.D.  00-12".  This  document  corrects 
that  designation  error. 

Correction  of  Publication 

In  the  general  notice  published  in  the 
Federal  Register  at  65  FR  10152  on 
February  25,  2000,  as  Treasury  Decision 
00-9,  the  reference  to  "T.D.  00-9"  in  the 
headings  section  is  corrected  to  read 
T.D.  00-12". 

Dated:  February  28,  2000. 
Harold  M.  Singer, 
Chief,  Regulations  Branch. 
[FR  Doc.  00-5080  Filed  3-1-00;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Renewal  of  the  Generalized  System  of 
Preferences 

AGENCY:  Customs  Service,  Treasurj'. 
ACTION:  General  notice. 

SUMMARY:  The  Generalized  System  of 
Preferences  (GSP)  is  a  renewable 
preferential  trade  program  that  allows 
the  eligible  products  of  designated 


developing  countries  to  directly  enter 
the  United  States  free  of  duty.  The  GSP 
program  expired  on  June  30,  1999,  but 
has  been  renewed  through  September 
30,  2001,  effective  December  17,  1999, 
with  retroactive  effect  to  July  1,  1999,  by 
a  provision  in  the  Ticket  To  Work  and 
Work  Incentives  Improvement  Act  of 
1999.  This  document  provides  notice  to 
importers  that  Customs  is  again 
accepting  claims  for  GSP  duty-free 
treatment  for  merchandise  entered,  or 
withdrawn  from  a  warehouse,  for 
consumption  and  that  Customs  is 
processing  refunds  on  all  duties  paid, 
with  interest  from  the  date  the  duties 
were  deposited,  on  GSP-eligible 
merchandise  that  was  entered  during 
the  period  that  the  GSP  program  was 
lapsed. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  operational  questions; 
Formal  entries:  Leon  Hayward,  202- 

927-9704 
Informal  entries:  John  Considine,  202- 

927-0042 
Mail  entries:  Robert  Woods,  202-927- 

1236 
Passenger  claims:  Wes  Windle,  202- 

927-0167 
For  specific  questions  relating  to  the 
Automated  Commercial  System:  James 
Halpin,  Office  of  Information  and 
Technology,  703-921-7128. 

Questions  from  filers  regjirding  ABI 
transmissions  should  be  directed  to 
their  ABI  client  representatives.  Persons 
with  other  questions  regarding  this 
notice  may  contact  Leon  Hayward, 
International  Agreements,  202-927- 
9704. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  501  of  the  Trade  Act  of  1974, 
as  amended  (19  U.S.C.  2461),  authorizes 
the  President  to  establish  a  Generalized 
System  of  Preferences  (GSP)  to  provide 
duty-free  treatment  for  eligible  articles 
imported  directly  from  designated 
beneficiary  countries  for  specific  time 
periods.  Pursuant  to  19  U.S.C.  2465,  as 
amended  by  section  1011(a)  of  Pub.  L. 
105-277.  112  Stat.  2681,  duty-free 
treatment  under  the  GSP  program 
expired  on  June  30,  1999. 

On  December  17, 1999,  the  President 
signed  the  Ticket  To  Work  and  Work 
Incentives  Improvement  Act  of  1999 
(Pub.L.  106-170,  113  Stat.  1860). 
Section  508  of  Pub.  L.  106-170  pertains 
to  the  extension  of  duty-free  treatment 
and  the  retroactive  application  for 
certain  liquidations  and  reliquidations 
under  the  GSP.  Section  508  provides 
that  GSP  duty-free  treatment  shall  be 
applied  to  eligible  articles  from 
designated  beneficiary  countries  that  are 


entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  1.  1999, 
through  September  30,  2001.  Further, 
regarding  any  entries  made  after  June 
30,  1999  through  December  16,  1999.  to 
which  duty-free  treatment  would  have 
applied  if  GSP  had  been  in  effect  during 
that  time  period,  any  duty  paid  with 
respect  to  any  such  entr>'  shall  be 
refunded  provided  that  a  request  for 
liquidation  or  reliquidation  of  that 
entry,  containing  sufficient  information 
to  enable  Customs  to  locate  the  entry  or 
to  reconstruct  the  entry  if  it  cannot  be 
located,  is  filed  with  Customs  by  June 
14,  2000  (within  180  days  after  the  date 
of  Pub.  L.  106-1 70's  enactment). 

Recognizing  the  impact  that 
retroactive  renewal  and  consequent 
numerous  reliquidations  will  have  on 
both  importers  and  Customs,  Customs 
developed  a  mechanism  to  facilitate 
refunds  (see,  Federal  Register  Notice  of 
June  4,  1997,  62  FR  30672).  On  January 
7,  2000,  Customs  began  processing 
refunds  due  to  the  recent  renewal  of  the 
GSP.  Customs  expects  the  processing  of 
refunds  to  take  from  four  to  eight  weeks 
for  certain  formal  Automated  Broker 
Interface  (ABI)  entries. 

Duty-Free  Entry  Summaries 

Effective  December  17,  1999,  filers 
again  are  entitled  to  file  GSP-eligible 
entry  summaries  without  the  payment 
of  estimated  duties. 

Refunds  With  Interest 

A.  Formal  Entries 

Customs  will  liquidate  or  reliquidate 
all  affected  entr>'  summaries  and  refund 
any  duties  deposited  for  items 
qualifj'ing  for  GSP  and  for  which 
requests  for  liquidation  or  reliquidation 
are  timely  filed.  Field  locations  shall  not 
issue  GSP  refunds  except  as  instructed 
to  do  so  by  Customs  Headquarters. 

If  an  ABI  entry  summar>'  was  filed 
with  payment  of  estimated  duties  using 
the  Special  Program  Indicator  (SPI)  for 
the  GSP  (the  letter  "A")  as  a  prefix  to 
the  tariff  number,  no  further  action  by 
the  filer  is  required;  filings  with  the  SPI 
"A"  will  be  treated  as  conforming 
requests  for  refunds.  If  an  ABI  entry 
summary  was  filed  with  payment  of 
estimated  duties  without  the  use  of  the 
SPI  "A"  as  a  prefix  to  the  tariff  number, 
a  refund  of  duties  deposited  must  be 
requested  in  writing  as  described  below 
for  non-ABI  entr\,'  summaries. 

Non-ABI  filers  must  request  a  refund 
in  writing  from  the  Port  Director  at  the 
port  of  entry  by  June  14.  2000, 
regardless  if  they  previously  designated 
a  refund  on  the  Customs  Form  7501  by 
using  the  SPI  "A"  code.  The  letter  may 
cover  either  single  entry  summaries  or 


all  entry  summaries 
individual  filer  at  a 
expedite  refunds, 
the  following 
in  each  letter: 


filed  by  an 
ingle  port.  To 
Ciistoms  recommends 
infom  ation  be  included 


1 .  A  statement  rei 
provided  by  section 
Work  and  Work  Incentives 
Improvement  Act  of 

2.  An  enumeratio)  i 
numbers  and  line  it(  ms 
refunds  are  requeste  i 

3.  The  amount  requested 
refunded  for  each 
amount  owed  for  all 


duesting  a  refund,  as 
508  of  the  Ticket  To 


li  le 


Interest  on  duties 
paid,  piirsuant  to 
Tariff  Act  of  1930, 
U.S.C.  1505),  based 
Internal  Revenue 
used  to  calculate 
Customs  duties  as 


to  be 
item  and  the  total 
entry  summaries. 

deposited  will  be 
section  505  of  the 
a;  amended  (19 
3n  the  quarterly 
Se  rvice  interest  rates 
int  Brest  on  refunds  of 
f(  Hows: 
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Corporate  Rate  

Non-Corporate  Rate 


July  1,  1999- 

Decemt)er  16, 

1999 


have  been  entered  and  estimated  duties 
and  fees  have  been  paid. 


7% 
8% 


1999; 

of  the  entry 
for  which 
and 


B.  Informal  Entries  Filed  via  ABI 

Refunds  with  interest  on  informal 
entries  filed  via  ABI  on  a  Customs  Form 
7501  with  the  SPI  "A"  will  be  processed 
in  accordance  with  the  procedures 
discussed  above. 

C.  Mail  Entries 

The  addressees  on  mail  entries  must 
request  a  refund  of  GSP  duties  and 
return  it,  along  with  a  copy  of  the  CF 
3419A,  to  the  appropriate  International 
Mail  Branch  (address  listed  on  bottom 
right  hand  comer  of  CF  3419A).  It  is 
essential  that  a  copy  of  the  CF  3419A  be 
included,  as  this  will  be  the  only  means 
of  identifying  whether  GSP  products 


D.  Baggage  Declarations  and  Non-ABI 
Informals 

If  travelers/importers  wrote  a 
statement  directly  on  their  Customs 
declarations  (CF  6059B)  or  informal 
entries  (CF  363  or  CF  7501)  requesting 
a  refund,  no  further  action  by  the 
traveler/importer  will  be  required;  the 
statement  will  be  treated  as  a 
conforming  request  for  a  refund.  Failure 
to  request  a  refund  in  this  manner  does 
not  preclude  a  traveler/importer  from 
otherwise  making  a  timely  request  in 
virriting,  as  described  above  for  non-ABI 
filers. 

JDated:  February  25,  2000. 
Robert  J.  McNamara, 
Acting  Assistant  Commissioner,  Field 
Operations. 

[FR  Doc.  00-5081  Filed  3-1-00;  8:45  am] 
BILUNG  CODE  482(M)2-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

RIN  3038-ZA08 

Average  Price  Calculations  by  Futures 
Commission  Merchants 

Correction 

In  notice  document  00-1907 
beginning  on  page  4807  in  the  issue  of 
Tuesday,  February  1.  2000,  make  the 
following  correction: 

On  page  4808,  in  the  second  column, 
in  paragraph  5.,  in  the  fourth  line 
remove  "maintains  them  in  accounts". 

[FR  Doc.  CO-1907  Filed  3-1-00;  8:45  am] 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  EDUCATION 

List  of  Correspondence-Office  of 
Special  Education  and  Rehabilitative 
Services 

Correction 

In  notice  docimient  00-4258, 
beginning  on  page  9178,  in  the  issue  of 
Wednesday,  February  23,  2000,  make 
the  following  correction. 

On  page  9179,  in  the  second  column, 
in  the  second  full  paragraph,  "  Letter 
dated  February  5, 1999  to  U.S.  Senator 
Richard  J."  should  be  added  before 
"Durbin". 

(FR  Doc.  CO-4258  Filed  3-1-00;  8:45  ami 
BILUNG  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42396;  File  No.  SR-CBOE- 
99-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Operation  of  the 
Retail  Automatic  Execution  System 

Correction 

In  notice  document  00-3370, 
beginning  on  page  7404,  in  the  issue  of 
Monday,  February  14,  2000,  make  the 
following  corrections: 


Federal  Register 

Vol.  65.  No.  42 
Thursday,  March  2,  2000 


1.  On  page  7404,  in  the  second 
column,  the  docket  number  is  corrected 
to  read  as  set  forth  above. 

2.  On  page  7407,  in  the  first  column, 
in  the  ninth  line  fix)m  the  bottom, 
"[insert  date  21  days  from  date  of 
publication]"  should  read  "March  6, 
2000". 

(FR  Doc.  C9-3370  Filed  3-1-00;  8:45  am] 
nUJNG  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-23] 

Amendment  of  Class  E  Airspace; 
London,  KY 

Correction 

In  rule  document  00-2773  beginning 
on  page  5999  in  the  issue  of  Tuesday, 
February  8,  2000.  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  6000,  in  §71.1,  in  the  second 
column,  in  the  ninth  line  "with  an" 
should  read  "within  an". 

(FR  Doc.  CO-2773  Filed  3-1-00:  8:45  am] 
BILUNG  CODE  1505-01-O 
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Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  l4l 

Unregulated  Contaminant  Monitoring 
Regulation  for  Public  Water  Systems: 
Analytical  Methods  for  Perchlorate  and 
Acetochlor;  Announcement  of  Laboratory 
Approval  and  Performance  Testing  (PT) 
Program  for  the  Analysis  of  Perchlorate; 
Final  Rule  and  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[FRL-6544-«  ] 

Unregulated  Contafiinant  Monitoring 
Regulation  for  Pubfc  Water  Systems; 
Analytical  MethodSjfor  Perchlorate  and 
Acetochlor;  Annouticement  of 
Laboratory  Approvfil  and  Performance 
Testing  (PT)  Progr^  for  the  Analysis 
of  Perchlorate 

AGENCY:  Environmeiital  Protection 

Agency. 

ACTION:  Direct  final  hile. 


t(i 


Contan  linant 
Se  )tember 


Monito  ring 


lusK  n 


aji 


SUMMARY:  The  Safe 
(SDWA),  as  amendejd 
the  U.S.  Environme 
Agency  to  establish 
program  to  monitor 
contaminants  and 
contaminants  to  be 
hilfillment  of  this 
published  the  Revi 
Unregulated 
Rule  (UCMR)  on 
FR  50556),  which  i 
contaminants  to  be 

Both  perchlorate 
placed  on  the  UCM  i 
Assessment 
method  listed  as 
imminent  concl 
and  review  of  the 
perchlorate  and 
taking  direct  final 
This  rule  specifies 
analytical  methods 
perchlorate  and 
water  and  includes 
laboratories  interes 
perchlorate 
approval  re 
participation  in  a 
Performance  Testin  ^ 
rule  also  includes 
changes  to  correct 
published  on 
DATES:  This  rule  is 
1.2001,  without 
EPA  receives  ad 
3,  2000.  If  EPA 
we  will  publish  a 
the  Federal  Registi 
public  that  the  rule 

The  incorporatio  i 
publications  listed 
approved  by  the 
Register  as  of 

For  judicial 
final  rule  is  promu 
(Eastern  time)  on 
provided  in  40  CFF 

An)t  laboratory  i 
conducting  perchlc 
participate  in  the 


ace  tochlor. 


monito:  ing 
squireme  nts 


Septe  nber 


fuuther  i 


Iver  >e 


rec6  ives 


'  Janui  ry 
review 


Drinking  Water  Act 
in  1996,  requires 
al  Protection 
criteria  for  a 
unregulated 
publish  a  list  of 
nonitored.  In 
r«  quirement,  EPA 
.^ons  to  the 

Monitoring 
17.1999(64 
included  a  list  of 
monitored, 
md  acetochlor  were 
(1999)  List  1. 
,  with  the 
Rjeserved"  pending 
of  EPA  refinement 
alytical  methods  for 
EPA  is 
a:tion  on  this  rule. 
1  he  approved 
For  measurement  of 
in  drinking 
notice  to  all 
ed  in  supporting 
of  the  laboratory 
including 
p  jrchlorate 

(PT)  Program.  The 
i^inor  technical 
clarify  the  rule 
17,  1999. 
sffective  on  January 
notice,  unless 
comment  by  April 
such  comment 
timely  withdrawal  in 
and  inform  the 
will  not  take  effect, 
by  reference  of  the 
in  today's  rule  is 

of  the  Federal 
1,  2001. 
purposes,  this 
gated  as  of  1:00  p.m. 
March  16,  2000,  as 

23.7. 
interested  in 

rate  monitoring  must 
Pferformance  Testing 


en 


Di  rector  i 


(PT)  Program  and  should  submit  a  are  Monday  through  Friday,  excluding 

request  letter  to  EPA.  received  at  the  federal  holidays,  from  9:00  a.m.  to  5:30 

EPA  by  March  31,  2000.  EPA  will  not  p.m.  Eastern  Time).  Alternately,  the 

be  able  to  consider  any  letters  received  method  can  be  assessed  and 

after  this  date.  Any  interested  laboratory  downloaded  directly  on-line  at 

which  does  not  meet  this  deadline  or  www.epa.gov/safewater/methods/ 

fails  to  successfully  pass  the  initial  PT  soiu'calt.html. 
study  and  would  still  like  to  support 

this  monitoring,  will  need  to  submit  a  ABBREVIATIONS  AND  ACRONYMS  USED 

request  letter  by  October  6,  2000  in  in  jhE  PREAMBLE  AND  FINAL  RULE 
order  to  be  eligible  for  a  second  PT 
study. 

ADDRESSES:  Send  written  comments  to 
the  Comment  Clerk,  docket  number  W- 
99-19.  Water  Docket  (MC  4101).  U.S. 
EPA.  401  M  Street.  SW.  Washington  DC. 
20460.  Please  submit  an  original  and 
three  copies  of  your  comments  and 
enclosures  (including  references).  The 
full  record  for  this  document  has  been 
established  under  docket  niunber  W- 
99-19  and  includes  supporting 
dociunentation  as  well  as  printed,  paper 
versions  of  electronic  comments.  The 
full  record  is  available  for  inspection 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays,  at  the 
Water  Docket,  East  Tower  Basement. 
U.S.  EPA.  401  M  Street.  SW. 
Washington  DC.  For  access  to  docket 
(Docket  No.  W-99-19)  materials,  please 
call  (202)  260-3027  between  9  a.m.  and 
3:30  p.m.,  Eastern  Time.  Monday 
through  Friday,  to  schedule  an 
appointment.  A  reasonable  fee  may  be 
charged  for  copying.  Laboratories 
interested  in  supporting  perchlorate 
monitoring  must  send  a  request  letter  to:     gpy^ 
Daniel  P.  Hautman.  Perchlorate  PT 

Program  Coordinator,  MLK  140.  U.S.  EPTC 

EPA,  26  W.  Martin  Luther  King  Dr., 

Cincinnati,  OH  45268. 

FOR  FURTHER  INFORMATION  CONTACT:  EPTDS 

Rachel  Sakata,  Standards  and  Risk  ^g^ 

Management  Division,  U.S. 

Environmental  Protection  Agency,  401 

M  Street  (MC  4607),  Washington  DC  fSIS  

20460,  (202)  260-2527.  For  technical 

information  regarding  the  methods,  IC 

contact  David  Mimch,  Technical  ICR  

Support  Center,  U.S.  Environmental  '^ 

Protection  Agency,  26  W.  Martin  Luther      ^^^ 

King  Dr..  Cincinnati  OH.  45268.  (513) 

569-7843.  

General  information  may  also  be  ^^^^ 

obtained  from  the  EPA  Safe  Drinking  j^^pL  "'.".! 

Water  Hotline.  Callers  within  the  United     |^s 

States  may  reach  the  HotUne  at  (800)  mSD  

426-4791.  The  Hotline  is  open  Monday 

through  Friday,  excluding  federal  NCOD 

holidays,  from  9:00  a.m.  to  5:30  p.m. 

Eastern  Time.  nTNCWS 

SUPPLEMENTARY  INFORMATION:  For  copies 

of  EPA  Method  314.0,  "Determination  of    nttaA 

Perchlorate  in  Drinking  Water  Using  Ion 

Chromatography."  contact  the  EPA  Safe 

Drinking  Water  Hotline  within  the  OGWDW 

United  States  at  (800)  426--1791  (Hours 


2,4-DNT 

2,4-dinltrotoluene. 

2  6-DNT 

2,6-dinitrotoluene. 

4,4'-DDE 

4,4'-dlchloro 

dichlorophenyl  ethylene, 

a  degradation  product 

ot  DDT. 

Alachlor  ESA 

alachlor  ethanesulfonic 

acid,  a  degradation 

product  of  alachlor. 

AOAC  

Association  of  Official  An- 

alytical Chemists. 

ASTM  

American  Society  for 

Testing  and  Materials. 

CAS  

Chemical  Abstract  Serv- 

CASRN  

Chemical  Abstract  Service 

Registry  Number. 

CCL  

Contaminant  Candidate 

List. 

CFR  

Code  of  Federal  Regula- 

tions. 

CWS  

community  water  system. 

DCPA  

dimethyl 

tetrachloroterephthalate, 

chemical  name  of  the 

herbicide  dacthal. 

DC  PA  mono-  and 

degradation  products  of   . 

di-acid 
degradates. 

DCPA. 

Environmental  Protection 
Agency. 

s-ethyl- 
dipropylthiocart)amate, 
an  hertjjcide. 

Entry  Point  to  the  Dis- 
tribution System. 

ethanesulfonic  acid,  a 
degradation  product  of 
alachlor. 

federalism  summary  im- 
pact statement. 

ion  chromatography. 

Infomation  Collection 
Rule. 

maximum  contaminant 
level. 

Matrix  Conductivity 
Threshold. 

method  detection  limit. 

minimum  reporting  level. 

sample  matrix  spike. 

sample  matrix  spike  dupli- 
cate. 

National  Drinking  Water 
Contaminant  Occur- 
rence Database. 

non-transient  non-commu- 
nity water  system. 

National  Technology 
Transfer  and  Advance- 
ment Act. 

Office  of  Ground  Water 
and  Drinking  Water. 
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Abbreviations  and  Acronyms  Used 
IN  THE  Preamble  and  Final 
Rule— Continued 


OMB  

Office  of  Management 

and  Budget. 

PBMS  

Performance-based 

Measurement  System. 

PWS  

Public  Water  System. 

QA 

quality  assurance. 

QC 

quality  control. 

rfa 

Regulatory  Flexibility  Act. 

SBREFA  

Small  Business  Regu- 

latory Enforcement  Fair- 

ness Act. 

sdwa 

Safe  Drinking  Water  Act. 

SM  

Standard  Mettiods. 

SOP 

standard  operating  proce- 

dure. 

TDS  

total  dissolved  solid. 

UCMR  

Unregulated  Contaminant 

Monitoring  Regulation/ 

Rule. 

UCM  

Unregulated  Contaminant 

Monitoring. 

UMRA 

Unfunded  Mandates  Re- 

form Act  of  1995. 

USEPA  

United  States  Environ- 

mental Protection  Agen- 

VOC   

cy, 
volatile  organic  com- 

pound. 

ug/L  

micrograms  per  liter. 

uS/cm  

microsiemens  per  centi- 

meter. 

Preamble  Outline 

I.  Regulatory  Background 

II.  Explanation  of  Today's  Action 

A.  Relation  to  the  UCMR  Published  in 
September  1999 

B.  Systems  Affected  by  This  Rule 

C.  Analytical  Methods 
1.  Perchlorate 


2.  Acetochlor 

3.  Quality  Control  and  Analytical 
Confirmation 

D.  Peer  Review 

1.  Perchlorate 

2.  Acetochlor 

E.  Laboratory  Approval  and  Certification 

1.  Perchlorate 

2.  Acetochlor 

F.  Implementation 

G.  Performance-based  Measurement 
System 

III.  Technical  Changes  and  Clarification  to 
§141.40 

A.  Change  to  §  141.40  (a)(5)(ii)(C) 

B.  Change  to  §  141.40  (a)(5)(ii)(G) 

C.  Change  to  §  141.40  (a)(5)(iii)(G) 

D.  Change  to  §  141.40  (b)(l)(i) 

E.  Change  to  §  141.40  (b)(l)(vii) 

F.  Clarification  of  Monitoring  for  DCPA 
Mono  and  Di-Acid  Degradate 

IV.  Cost  and  Benefits  of  the  Rule 

V.  Administrative  Requirements 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

B.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.seq. 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Executive  Order  12898 — Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and  Low- 
Income  Populations 

H.  Executive  Order  13132 — Federalism 
I.  Executive  Order  13084 — Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
J.  Administrative  Procedure  Act 


K.  Congressional  Review  Act 
VI.  Public  Involvement  in  Regulation 
Development 

Potentially  Regulated  Entities 

The  regulated  entities  are  public 
water  systems.  All  large  community  and 
non-transient  non-community  water 
systems  serving  more  than  10,000 
persons  are  required  to  monitor  under 
the  revised  UCMR.  A  community  water 
system  (CWS)  is  a  public  water  system 
which  serves  at  least  15  service 
connections  used  by  year-round 
residents  or  regularly  serve  at  least  25 
year-round  residents.  Non-transient 
non-community  water  system 
(NTNCWS)  means  a  public  water  system 
that  is  not  a  community  water  system 
and  that  regularly  serves  at  least  25  of 
the  same  persons  over  6  months  per 
year.  Only  a  national  representative 
sample  of  community  and  non-transient 
non-community  systems  ser\'ing  10,000 
or  fewer  persons  are  required  to  monitor 
for  perchlorate  and  acetochlor. 
Transient  non-commimity  systems, 
which  are  systems  that  do  not  regularly 
serve  at  least  25  of  the  same  persons 
over  six  months  per  year,  are  not 
required  to  monitor.  States,  Territories, 
and  Tribes,  with  primacy  to  administer 
the  regulatory  program  for  public  water 
systems  under  the  Safe  Drinking  Water 
Act  sometimes  conduct  analyses  to 
measiu"e  for  contaminants  in  water 
samples  and  are  regulated  by  this 
action.  Categories  and  entities 
potentially  regulated  by  this  action 
include  the  following: 


Category 


State,  Territorial,  and  Tribal  govemments 

Industry  

Municipalities  


Examples  of  potentially  regulated  entitles 


States,  territorial  and  tribal  govemments  that  analyze  water  samples  on  behalf  of 
public  water  systems  required  to  conduct  such  analysis;  States,  Tenitonal  and  trib- 
al govemments  that  themselves  operate  community  and  non-transient  non-com- 
munity water  systems  required  to  monitor. 

Private  operators  of  community  and  non-transient  non-community  water  systems  re- 
quired to  monitor. 

Municipal  operators  of  community  and  non-transient  non-community  water  systems 
required  to  monitor. 


SIC 


9511 

4941 
9511 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  of  that  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
yoiu-  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §  141.40  of  the 
revised  Unregulated  Contaminant 
Monitoring  Rule,  published  September 
17,  1999  in  64  FR  50556.  If  you  have 
questions  regarding  the  applicability  of 


this  action  to  a  particular  entity,  consult 
the  first  person  listed  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

/.  Regulatory  Background 

SDWA  section  1445  (a)(2),  as 
amended  in  1996,  requires  EPA  to 
establish  criteria  for  a  program  to 
monitor  unregulated  contaminants  and 
to  publish  a  list  of  contaminants  to  be 
monitored.  To  meet  these  requirements, 
EPA  published  the  Revisions  to  the 
Unregulated  Contaminant  Monitoring 
Regulation  (UCMR)  for  Public  Water 
Systems  on  September  17.  1999,  (64  FR 


50556)  which  substantially  revised  the 
previous  Unregulated  Contaminant 
Monitoring  (UCM)  Program,  codified  at 
40  CFR  141.40.  The  UCMR  revised  the 
regulations  at  40  CFR  141.35.  141.40. 
142.16  and  deleted  and  reserved 
142.15(c)(3).  The  UCMR  covered:  (1) 
The  frequency  and  schedule  for 
monitoring,  based  on  PWS  size,  water 
source,  and  likelihood  of  finding 
contaminants:  (2)  a  new,  shorter  list  of 
contaminants  for  which  systems  will 
monitor,  referred  to  as  the  UCMR  (1999) 
List;  (3)  procedures  for  selecting  and 
monitoring  a  nationally  representative 
sample  of  small  PWSs  (those  serving 
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10.000  or  fewer  pers  ans),  and;  (4) 
procedures  for  enter  ing  the  monitoring 
data  in  the  National  Drinking  Water 
Contaminant  Occun  ence  Database 
(NCOD),  as  required  under  section  1445. 
This  final  rule  inclu  ded  a  list  of 
contaminants  which  must  be  monitored 
beginning  January  2  )01  to  obtain  data 
on  contaminants  oc(  :urring  or  likely  to 
occur  in  the  drinkin  i  water  of  public 
water  systems. 

Perchlorate  and  ai  ;etochlor  were 
included  on  the  UCl  AR  (1999)  List  1. 
with  their  analytical  methods  listed  as 
"reserved",  pending  the  imminent 
conclusion  of  EPA  r  jfinement  and 
review  of  the  analyt  cal  methods  and 
implementation  of  a  laboratory  approval 
for  perchlorate  and  validation  studies 
for  acetochlor.  Toda  y's  rule  amends  the 


1999  UCMR  to  spec 


cesic 


unn 


wu 


npc 
(B) 
conce  ming 


fy  methods  for 


monitoring  of  perch  orate  and 
acetochlor.  Today's  ni\e  also  contains 
several  technical  co  rections  to  the 
September  1999  ruli!. 

27.  Explanation  of  Tt  )day's  Action 

Today's  action  pnmulgates  analytical 
methods  for  measui  ament  of  perchlorate 
and  acetochlor  in  dj  inking  water, 
contaminants  whicl  i  were  placed  on  the 
UCMR  (1999)  Ust 
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analytical  methods  research  is  being 
conducted.  Only  the  contaminants  on 
List  1  must  be  monitored  at  all  2,774 
large  conununity  and  non-transient  non- 
commimity  public  water  systems 
serving  more  than  10,000  persons  and  at 
a  representative  sample  of 
approximately  800  systems  serving 
10,000  or  fewer  persons.  EPA  believed 
that  this  three-tiered  approach  to  the 
UCMR,  which  was  recommended  by 
stakeholders,  reflected  a  balance 
between  the  implementability  of  current 
analytical  methods  and  the  need  to 
obtain  data  in  time  frames  that  Eire 
useful  for  responding  to  concerns  about 
the  contaminants  identified. 

Although  methods  were  not  available 
at  the  time  of  publication,  perchlorate 
and  acetochlor  were  both  included  on 
List  1,  Assessment  Monitoring,  because 
EPA  was  engaged  in  the  final  validation 
of  their  analytical  methods.  EPA  felt 
that,  with  the  validation,  the  analytical 
methods  would  be  sufficiently  ready  for 
monitoring  by  2001.  Therefore,  these 
contaminants  were  added  to  List  1 , 
Assessment  Monitoring.  Today's  rule 
publishes  the  analytical  methods, 
minimum  reporting  levels,  and 
sampling  locations  for  perchlorate  and 
acetochlor.  This  rule  will  enable 
monitoring  of  these  contaminants  to 
begin  with  all  the  other  List  1 , 
Assessment  Monitoring  contaminants  in 
2001. 

As  required  in  the  September  1999 
UCMR,  surface  water  systems  will 
monitor  for  perchlorate  and  acetochlor 
quarterly  for  one  year  and  ground  water 
systems  will  monitor  twice  in  one  year. 
Assessment  Monitoring  must  be  done 
within  the  three  years  of  2001  to  2003, 
which  will  allow  coordination  with  the 
three-year  compliance  monitoring  cycle 
for  regulated  contaminants.  One  of  these 
quarterly  or  semiannual  sampling 
events  must  occur  in  the  most 
vulnerable  period  of  May  through  July, 
or  an  alternate  vulnerable  period 
designated  by  the  State,  to  ensure 
monitoring  of  elevated  contaminant 
concentrations. 

B.  Systems  Affected  by  This  Rule 

The  UCMR  states  that  monitoring  in 
the  rule  focuses  on  the  occurrence  or 
likely  occurrence  of  contaminants  in 
drinking  water  of  community  and  non- 
transient,  non-community  water 
systems.  For  regulatory  pmposes,  public 
water  systems  are  categorized  as 
"community  water  systems"  or  "non- 
community  water  systems".  Commimity 
water  systems  are  specifically  defined  as 
"public  water  systems  which  serve  at 
least  1 5  service  connections  used  by 
year-round  residents  or  regularly  serve 
at  least  25  year  roimd  residents."  (40 


CFR  141.2)  A  "non-conununity  water 
system"  means  any  other  public  water 
system.  Non-conununity  water  systems 
include  non-transient  non-community 
water  systems  and  transient  non- 
commimity  water  systems.  Non- 
transient  non-commimity  systems  are 
those  that  regularly  serve  at  least  25  of 
the  same  persons  over  6  months  per 
year  (e.g.,  schools,  industrial  buildings). 
Transient  systems  are  all  other  non- 
community  systems,  which  typically 
serve  a  transient  population  such  as 
restaurants  or  hotels.  In  the  September 
1999  UCMR,  EPA  excluded  transient 
water  systems  from  this  monitoring.  The 
variation  in  the  97,000  transient  systems 
would  be  difficult  to  reflect  in  a  national 
representative  sample  and  would  be 
very  costly  to  monitor.  The  results  from 
the  very  small  community  and  non- 
transient  non-community  systems  can 
be  extrapolated  to  the  transient  non- 
community  systems. 

With  respect  to  size,  about  2,800  large 
systems  (defined  here  as  those  serving 
more  than  10,000  persons)  provide 
drinking  water  to  about  80  percent  of 
the  US  population  served  by  public 
water  systems.  The  SDWA  does  not 
provide  for  EPA  funding  of  this 
monitoring.  Under  the  UCMR  program 
all  large  systems  will  be  required  to 
monitor  for  unregulated  contaminants. 
Only  a  representative  sample  of  systems 
serving  10,000  persons  or  fewer  will  be 
required  to  monitor  for  xmregulated 
contaminants.  SDWA  requires  EPA  to 
pay  for  the  reasonable  testing  costs  for 
the  representative  sample  of  small 
systems. 

C.  Analytical  Methods 

1.  Perchlorate.  In  today's  rule,  EPA  is 
amending  the  September  1999  UCMR  to 
include  EPA  Method  314.0 
"Determination  of  Perchlorate  in 
Drinking  Water  Using  Ion 
Chromatography,  Revision  1  (November 
1999)"  for  the  analysis  of  perchlorate.  In 
this  method,  perchlorate  is  separated 
and  measined,  using  a  system 
comprised  of  an  ion  chromatographic 
piunp,  sample  injection  valve,  guard 
coliunn,  analytical  column,  suppressor 
device,  and  conductivity  detector.  This 
method  recommends  an  ion 
chromatography  (IC)  column  and 
analytical  conditions  which  were 
determined  to  be  the  most  effective  for 
the  widest  array  of  sample  matrices. 

The  development  of  Method  314.0 
included  investigations  into  the 
performance  of  alternate  4  millimeter  IC 
guard  and  analytical  separator  columns 
which  are  specified  for  the  IC  analysis 
of  perchlorate  specified  by  the 
California  Department  of  Health 
Services  and  also  by  Dionex 
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Corporation.  These  alternate  guard 
/separator  columns  included  the  Dionex 
AG5/AS5  and  the  Dionex  AGll/ASll, 
respectively.  The  AG5/AS5  is  currently 
specified  in  the  standard  operating 
procedure  (SOP)  for  the  IC  analysis  of 
perchlorate  written  by  the  State  of 
Cedifomia,  Department  of  Health 
Services.  The  AG5/AS5  is  a  hydrophilic 
analytical  column  which  was  developed 
several  years  ago  for  higher  valence 
anions  such  as  tripolyphosphate  and 
trimetaphosphate  as  well  as  polarizable 
anions  such  as  iodide,  thiocyanate  and 
thiosulfate.  The  AGll/ASll  is  used  by 
several  commercial  laboratories 
conducting  IC  analysis  for  perchlorate 
and  is  recognized  by  California  as.  em 
acceptable  alternate  to  the  AG5/AS5.  A 
multi-laboratory  validation  study 
included  both  of  these  analytical 
columns  and  indicated  comparable 
results  could  be  attained.  In  the 
Agency's  studies,  both  the  AG5/AS5 
and  the  AGll/ASll  performed  well  for 
reagent  water  and  simulated  drinking 
water  samples  with  low  to  moderate 
common  anion  levels,  such  as  sulfate, 
chloride  and  carbonate,  but  as  these 
levels  increased,  performance  began  to 
diminish  for  both  columns.  The  more 
recently  developed  AG16/AS16 
columns  could  tolerate  much  higher 
levels  of  these  anions  and  are  therefore 
recommended  in  Method  314.0  as  the 
columns  of  choice  although  alternate 
columns  such  as  the  ASS  and  ASll  are 
permitted  to  be  used. 

The  Agency's  primary  reason  for 
publishing  Method  314.0  instead  of 
simply  approving  the  published  SOPs 
was  the  impact  of  high  concentrations  of 
total  dissolved  solids  (TDS);  primarily 
sulfate,  carbonate,  and  chloride  on  the 
acciu"acy  of  perchlorate  determinations. 
Neither  the  California  Department  of 
Health  Services  nor  the  Dionex 
Corporation  method  incorporate  a 
quality  control  element  to  assess  the 
impact  of  high  concentrations  of  TDS. 
Sample  matrices  with  high 
concentrations  of  common  anions  such 
as  chloride,  sulfate  and  carbonate  can 
make  the  analysis  problematic  by 
destabilizing  the  baseline  in  the 
retention  time  window  for  perchlorate. 
This  is  evidenced  by  observing  a 
protracted  tailing  following  the  initial 
elution  of  the  more  weakly  retained 
anions  which  extends  into  the 
perchlorate  retention  time  window. 
These  common  anion  levels  can  be 
indirectly  assessed  by  monitoring  the 
conductivity  of  the  matrix. 
Consequently,  Method  314.0  specifies 
that  all  sample  matrices  must  be 
monitored  for  conductivity  prior  to 
analysis.  When  the  laboratory 


determined  Matrix  Conductivity 
Threshold  (MCT)  is  exceeded, 
procedures  incorporating  sample 
dilution  and/or  pretreatment  must  be 
performed. 

The  columns  and  conditions 
identified  in  Method  314.0  are 
recommended  since  they  bear  the 
highest  tolerance  for  the  very  highest 
levels  of  common  inorganic  anions 
interference;  however,  use  of  the 
colunms  and  conditions  recommended 
in  other  ion  chromatographic  methods 
for  the  analyses  of  perchlorate  are  also 
permitted  as  long  as  they  meet  the 
performance  criteria  specified  in 
Method  314.0. 

In  addition  to  recommending  the 
AG16/AS16  column  used  in  Method 
314.0,  the  primary  advantages  of 
Method  314.0  are  the  requirements 
associated  with  determining  the  matrix 
conductivity  threshold  (MCT)  and 
reducing  the  impact  of  TDS  on  the 
accuracy  of  perchlorate  determinations. 
The  MCT  is  the  highest  permitted 
conductance  of  an  unknown  sample 
matrix,  measured  prior  to  conducting 
the  analysis,  which  is  used  to  determine 
when  sample  matrix  dilution  or 
pretreatment  is  required.  The 
conductance  of  a  sample  matrix  is 
proportional  to  the  common  anions 
present  in  the  matrix  (which  contribute 
to  the  TDS  level)  which  can  greatly 
affect  the  integrity  of  this  analysis.  The 
MCT  is  dependent  upon  the 
chromatographic  column  used,  its  age 
and  condition,  the  instruments  used, 
and  the  analyst.  Consequently,  this 
threshold  is  not  method  defined  and 
must  be  determined  by  the  individual 
analytical  laboratory  during  the  initial 
demonstration  of  capability  and 
confirmed  in  each  analysis  batch  using 
an  instrument  performance  check 
solution.  At  EPA's  laboratory'  the  MCTs 
determined  varied  from  approximately 
3000  microsiemens  per  centimeter  (uS/ 
cm)  for  the  AS5  and  ASll  columns  to 
approximately  6000  uS/cm  for  the  AS16 
column.  Instructions  on  how  to 
determine  a  laboratory' 's  MCT  are 
included  in  EPA  Method  314. 

Both  pretreatment  cartridges  and,  in 
some  cases,  sample  dilution  can  be 
effective  as  a  means  to  eliminate  or 
minimize  the  impact  of  certain  matrix 
interferences.  With  any  proposed 
pretreatment.  Method  314.0  specifies 
that  the  analyst  must  verify  that  the 
target  analyte  is  not  affected  by 
monitoring  recover^'  after  pretreatment 
and  that  no  background  contaminants 
are  introduced  by  the  pretreatment.  Use 
of  advanced  analytical  separator  column 
technology  which  employs  higher 
capacity  anion  exchange  resins,  such  as 
the  AG16/AS16  which  is  recommended 


in  Method  314.0,  greatly  reduces  the 
need  for  these  cartridges. 

2.  Acetochlor.  Several  commenters  on 
the  proposed  UCMR  revisions  asserted 
that  acetochlor  could  be  reliably 
measured  using  EPA  Method  525.2.  At 
the  time  that  EPA  issued  the  final 
UCMR,  EPA  did  not  have  available  the 
laboratory  data  necessary  to  support 
those  assertions.  In  addition,  no  data 
were  available  concerning  the  sample 
and  extract  storage  stability  of 
acetochlor  when  stored  under  the 
preservation  conditions  specified  in 
EPA  Method  525.2.  Since  that  time.  EPA 
has  obtained  those  data  necessary  to 
support  approval  of  EPA  Method  525.2 
for  the  analysis  of  acetochlor.  Today's 
rule,  therefore,  amends  the  September 
1999  UCMR  to  specify  this  method  for 
acetochlor  analysis. 

3.  Quality  Control  and  Analytical 
Confirmation.  Additional  guidance  for 
quality  control  and  analytical 
confirmation  are  specified  in  a 
supplement  to  the  "Supplement  to 
UCMR  Analytical  Methods  and  Quality 
Control  Manual",  available  by  the  time 
this  rule  is  published. 

D.  Peer  Review 

EPA  conducted  two  separate  peer 
reviews,  one  for  the  perchlorate  method 
and  the  other  to  determine  if  acetochlor 
could  be  added  to  EPA  Method  525.2. 
The  results  of  the  peer  review  are 
summarized  here: 

1.  Perchlorate.  The  peer  review  for 
EPA  Method  314.0  was  conducted  in 
early  November  1999  by  three  experts, 
external  to  the  EPA  and  familiar  with 
perchlorate  issues,  occurrence,  and 
monitoring.  All  three  peer  reviewers 
concluded  the  method  was  "acceptable 
after  minor  revision".  The  majority  of 
comments  were  editorial,  requiring 
either  typographical  editing  or  further 
text  clarification  and  explanation.  All 
reviewers  provided  either  verbal  or 
written  support  for  including  the  MCT 
as  a  quality  control  parameter  used  to 
monitor  matrix  conductance  as  it  relates 
to  reducing  interference  problems 
associated  with  high  TDS  levels. 

2.  Acetochlor.  In  November  1999. 
EPA  provided  peer  reviewers  with  a 
memorandum  titled  "Documentation  of 
Agency  Decisions  Concerning  the 
Analyses  of  Acetochlor  in  the 
Unregulated  Contaminant  Monitoring 
Regulation".  This  memorandum 
detailed  the  minimum  detection  level, 
precision  and  accuracy,  analyte 
stability,  and  current  health  effects 
information  that  was  used  in  the 
decision  to  approve  EPA  Method  525.2 
for  the  analysis  of  acetochlor  in  the 
UCMR,  and  to  set  the  Minimum 
Reporting  Level  (MRL)  at  2  ug/L.  This 
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received  no  later  than  March  31,  2000. 
Any  interested  laboratory  which  does 
not  meet  this  deadline  or  fails  to 
successfully  pass  this  initial  PT  study 
and  still  wishes  to  support  this 
monitoring,  will  need  to  submit  a 
request  letter  by  October  6,  2000  in 
order  to  be  eligible  for  a  second  PT 
study.  EPA  will  not  be  able  to  consider 
any  laboratory  request  letters  received 
after  October  6,  2000  and  does  not 
intend  to  conduct  any  additional  PT 
studies.  Any  laboratory  gaining 
approval  in  the  first  PT  study  will  not 
be  required  to  participate  in  the  second 
PT  study.  These  will  be  the  only  two  PT 
studies  offered  for  laboratories  wishing 
to  gain  approval  to  conduct  perchlorate 
analysis  in  support  of  UCMR  assessment 
monitoring.  Aiiy  laboratory  which  does 
not  request  participation  by  October  6, 
2000  and  fails  to  pass  either  of  these  two 
PT  studies  will  not  be  approved  to 
support  this  perchlorate  monitoring. 
The  submitted  request  letter  must  be 
signed  by  the  laboratory  manager  with 
a  statement  that  the  laboratory  is 
currently  certified,  by  the  primacy 
agency  in  which  the  laboratory  is 
located,  to  perform  drinking  water 
compliance  monitoring  using  an 
approved  ion  chromatographic  method. 
A  copy  of  the  letter  or  certificate  issued 
by  the  State  or  primacy  agency  detailing 
this  certification  must  also  be 
submitted.  Details  pertaining  to 
laboratory  certification  can  be  found  on- 
line at  www.epa.gov/OGWDW/ 
labcint.html. 

A  laboratory's  request  letter  must 
include  the  following  information: 

(1)  Laboratory  Name. 

(2)  Complete  Laboratory  Mailing 
Address. 

(3)  Ion  chromatography  analytical 
method  the  laboratory  is  certified  to 
perform. 

(4)  A  copy  of  the  letter  or  certificate 
issued  by  the  State  or  primacy  agency 
which  issued  the  certification  to  the 
laboratory. 

(5)  Contact  Person. 

(6)  Contact  Phone,  FAX,  and  e-mail  (if 
available). 

The  letter  should  be  mailed  to: 
Perchlorate  PT  Program  Coordinator, 

U.S.EPA,  MLK  140,  26  W.  Martin 
Luther  King  Dr.,  Cincinnati,  Ohio 
45268. 

To  participate  successfully  in  this 
program  the  laboratory  will  also  need  to 
become  proficient  in  the  application  of 
U.S.  EPA  Method  314.0,  "Determination 
of  Perchlorate  in  Drinking  Water  Using 
Ion  Chromatography".  Laboratories 
must  follow  the  procedure  as  well  as  all 
the  QC  protocols  prescribed  in  the 
method.  To  obtain  a  copy  of  EPA 
Method  314.0,  contact  the  Safe  Drinking 


Water  Hotline  at  1-800-426-4791  or 
access  an  electronic  copy  of  the  method 
directly  on-line  at  wTviv.epa.gov/ 
safewater/methods/sourcalt.html. 

Upon  successful  completion  of  the 
perchlorate  PT  Program,  EPA  will 
provide  each  successful  laboratory  with 
an  approval  letter  identifying  the 
laboratory  by  name  and  the  approval 
date.  This  letter  may  then  be  presented 
to  any  Public  Water  System  (PWS)  as 
evidence  of  laboratory  approval  for 
perchlorate  analysis  supporting  the 
UCMR.  Laboratory  approval  is  retained 
as  long  as  the  laboratory  maintains 
certification  by  the  State  or  primacy 
agency  in  which  the  laboratory  is 
located,  to  perform  drinking  water 
compliance  monitoring  using  an 
approved  ion  chromatographic  method. 
If  a  laboratory  maintains  this 
certification,  the  laboratory  approval  for 
perchlorate  analysis  supporting  the 
UCMR  will  be  liiinited  to  the  time  period 
beginning  on  the  date  specified  in  the 
EPA  issued  approval  letter  and 
extending  through  January  28,  2004. 
Additionally,  EPA  will  establish  a 
website  indicating  which  laboratories 
are  approved  to  conduct  perchlorate 
monitoring. 

2.  Acetochlor.  No  performance  testing 
sample  analyses  are  required  for 
laboratory  approval  for  the  analysis  of 
acetochlor  under  the  UCMR.  All 
laboratories  currently  certified  to 
perform  drinking  water  compliance 
monitoring  using  EPA  Method  525.2  are 
automatically  approved  to  perform 
acetochlor  analysis  in  the  UCMR. 

F.  Implementation 

Implementation  of  this  rule  will  allow 
monitoring  for  perchlorate  and 
acetochlor  using  the  specified  methods 
in  this  rule.  Systems  will  follow  the 
monitoring  requirements  described  in 
the  September  1999  UCMR  at  the 
designated  sampling  location  four  times 
a  year  for  siu-face  water  systems,  or  two 
times  six  months  apart  for  groimd  water 
systems,  with  one  of  the  sampling  times 
during  the  May-July  vulnerable  time,  or 
an  alternate  vulnerable  period  specified 
by  the  State. 

G.  Performance-based  Measurement 
System 

EPA's  Office  of  Water  plans  to 
implement  a  performance-based 
measurement  system  (PBMS)  that  would 
allow  the  option  of  using  either 
performance  criteria  or  reference 
methods  in  its  drinking  water  regulatory 
programs,  removing  the  requirement 
that  only  EPA-specified  and  approved 
analytical  methods  be  used  in  SDWA 
regulatory  programs.  The  requirement  to 
use  approved  methods  for  SDWA 
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regulatory  programs  would,  however,  be 
maintained  for  certain  method-defined 
analytes  (e.g.,  Total  Coliform  and 
asbestos),  and  for  data  gathering 
prospective  to  regulation,  such  as  the 
contaminant  monitoring  in  this  rule. 

As  noted  above,  many  of  the 
contaminants  of  interest  for  the 
Unregulated  Contaminant  Monitoring 
(UCM)  program  can  be  classified  as 
"emerging'and  thus  do  not  have  existing 
performance  criteria  or  reference 
methods.  In  addition  to  collecting 
information  about  contaminant 
occurrence,  the  UCM  program  will 
enable  the  development  of  reference 
methods  and  performance  criteria.  UCM 
testing  will  provide  data  to  assist  the 
Agency  in  developing  performance 
criteria  that  would  be  proposed  with  the 
MCL,  monitoring  requirements,  etc.  for 
an  analyte.  For  these  reasons,  the 
Agency  is  specifying  the  method  to  be 
used  for  UCM  testing.  Once,  however,  a 
contaminant  proceeds  to  regulation 
development  as  a  National  Primary 
Drinking  Water  Regulation,  EPA  expects 
to  have  sufficient  data  and  method 
development  information  to  be  able  to 
propose  both  performance  criteria  and  a 
validated  reference  method,  either  of 
which  could  be  used  for  compliance 
monitoring  of  the  contaminant. 

///.  Technical  Changes  and  Clarification 
to  §141.40 

After  reviewing  the  UCMR  subsequent 
to  its  publication  in  the  Federal  Register 
on  September  17,  1999,  EPA  foimd  five 
changes  that  should  be  made  to  correct 
or  clarify  the  wording  of  the  regulation. 
These  changes  are  at  §  141.40 
(a)(5)(ii)(C),  (a){5)(iii)(G),  (bKl){i),  and 
(b)(l){vii)  and  described  here. 

A.  Change  to  §  141.40  (a)(5){ii)(C) 

This  paragraph  describes  the  location 
at  which  imregulated  contaminant 
monitoring  is  to  occur.  However,  the 
paragraph  provides  an  exception  where 
a  State  determines  that  no  treatment  is 
instituted  between  the  source  water  and 
the  distribution  system  that  would  affect 
measurement  of  the  contaminjmts  listed 
in  §  141.40  (aK3).  EPA  is  correcting  this 
provision  to  delete  redundant  wording 
that  does  not  help  to  clarify  the 
exception. 

B.  Change  to  §  141.40  (a)(5)(ii)(G) 

This  paragraph  describes  the 
requirements  for  testing  of  the 
contaminants  listed  in  §  141.40  (a)(3)  by 
a  certified  laboratory.  This  paragraph 
states  that  laboratories  certified  to 
conduct  compliance  analysis  using  EPA 
analj^ical  methods  in  column  3, 
§  141.40  (a)(3),  may  conduct  analyses  for 
the  UCMR  contaminants.  EPA  is  adding 


a  paragraph  to  address  laboratory 
approval  to  analyze  for  perchlorate  in 
drinking  water  samples. 

C.  Change  to  §  141.40  (a)(5){iii)(G) 

This  paragraph  specifies  that 
sampling  forms  must  be  completed  by 
owners  or  operators  of  small  systems 
conducting  the  sampling  for 
unregulated  contaminants  before 
sending  the  results  to  the  EPA 
designated  laboratory.  The  data 
elements  that  the  owner  or  operator 
must  complete  are  incorrectly  specified 
as  1  through  6.  The  rule  corrects  the 
language  to  identify  the  data  elements  to 
be  1  through  4:  Public  Water  System 
Identification  Nimiber;  Ihiblic  Water 
System  Facility  Identification  Number- 
Source,  Treatment  Plant,  and  Sampling 
Point;  Sample  Collection  Date;  and 
Sample  Identification  Number. 

The  rule  also  corrects  the  reporting  for 
small  systems  to  include  data  elements 
5  through  10  if  water  quality  parameters 
are  required  to  be  reported  fi'om  the 
field.  These  parameters  include: 
Contaminant/Parameter;  Anal3^ical 
Results-sign;  Analytical  Results-Value; 
Analj^cal  Result-Unit  of  Measure; 
Analytical  Method  Number;  and  Sample 
Analysis  Type.  This  clarification  makes 
this  section  consistent  with  §  141.40 
(a)(4)(i)(B)  which  applies  to  all  systems 
analyzing  for  water  quality  parameters. 

D.  Change  to  §  141.40  (b)(l)(i) 

This  paragraph  describes  the  process 
for  States  and  Tribes  to  accept  or  modify 
the  State  Monitoring  Plans  for  small 
systems.  The  paragraph  incorrectly 
refers  to  "distribution  line."  This 
reference  should  be  to  a  "distribution 
system"  to  be  consistent  with  other 
sections  of  and  the  intent  of  the  rule. 

E.  Change  to  §  141.40  (b)(l)(vii) 

This  paragraph  describes  the  process 
for  a  State  or  Tribe  to  participate  in 
monitoring  for  the  Screening  Surveys 
for  small  and  large  systems.  This 
paragraph  contains  an  exclusion  for 
systems  purchasing  water  (unless  the 
system  is  to  conduct  microbiological 
contaminant  monitoring)[emphasis 
added].  The  intent  of  the  exception 
identified  in  the  parenthetical  phrase 
"unless  the  system  is  to  conduct 
microbiological  monitoring"  was  to 
address  any  contaminants  for  which  the 
distribution  system  should  be  the 
appropriate  location  for  monitoring,  not 
just  microbiological  contaminants.  The 
reference  to  microbiological 
contaminant  monitoring  is  an  artifact  of 
a  previous  draft  of  the  rule  which  was 
not  corrected.  Today's  rule  provides  the 
intended  wording  and  allows  the 
exclusion  of  certain  systems  "(imless 


the  system  is  to  conduct  monitoring  for 
a  contaminant  with  the  sampling 
location  specified  as  the  "distribution 
system")." 

F.  Clarification  of  Monitoring  for  DCPA 
Mono  and  Di-Acid  Degradate 

In  the  September  17,  1999,  Federal 
Register  (64  FR  50556),  EPA  included  as 
separate  contaminants  both  DCPA 
mono-acid  and  DCPA  di-acid  degradates 
on  the  UCMR  (1999)  Monitoring  List.  As 
noted  in  the  "UCMR  Analytical 
Methods  and  Quality  Control  Manual," 
August  1999,  all  of  the  approved 
methods  identify  total  mono  and  di-acid 
forms  as  a  single  analytical  result.  None 
of  the  approved  methods  allow  for  the 
identification  and  quantification  of  the 
individual  acids.  To  provide  for  the 
consistent  reporting  of  results  and  to 
avoid  confusion,  EPA  is  specifying  in 
Table  1  of  §  141.40  (UCMR  List  1,  1999) 
that  the  single  analytical  result  obtained 
from  these  methods  should  be  reported 
as  total  DCPA  mono-  and  di-acid 
degradates. 

IV.  Cost  and  Benefits  of  the  Rule 

Today's  amendment  to  the  UCMR  (64 
FR  50555)  adds  methods  for  monitoring 
perchlorate  and  acetochlor  to  the  UCMR 
(1999)  List  1.  These  contaminants  will 
be  collected  as  part  of  the  Assessment 
Monitoring  component  of  the  UCMR 
program.  Perchlorate  and  acetochlor 
were  part  of  the  original  UCMR  (1999) 
List  1  contaminants,  but  were  withheld 
from  the  September  1999  Final  Rule 
pending  finalization  of  their  analytical 
methods.  As  described  elsewhere  in  this 
Preamble,  Assessment  Monitoring  will 
be  conducted  over  a  3-year  period  from 
2001  to  2003  by  all  2,774  large  PWSs 
and  a  randomly  selected  representative 
sample  of  800  small  systems. 

Since  perchlorate  and  acetochlor  will 
be  analyzed  by  laboratories  using  water 
samples  that  are  collected  at  the  same 
time  as  the  other  10  Assessment 
Monitoring  contaminants,  there  are  no 
additional  labor  costs  related  to  today's 
addition  of  these  contaminants.  Systems 
will  only  be  required  to  collect  one 
additional  sample  for  perchlorate 
analysis  at  the  same  sampling  point 
where  they  are  collecting  the  other 
Assessment  Monitoring  samples.  No 
measiuable  added  labor  burden  is 
associated  with  filling  one  more  sample 
bottle.  Additional  non-labor  costs  are 
solely  attributed  to  the  laboratory  fees/ 
costs  associated  with  analyzing  samples 
for  these  contaminants.  These  costs  will 
only  be  incurred  by  EPA  and  by  large 
PWSs.  No  additional  shipping  costs  will 
be  incurred,  since  the  weight  of  one 
sample  bottle  will  not  increase  the 
shipment  pricing  category. 
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EPA  assumes  that  no  additional  costs 
will  be  incurred  for  i  malysis  of 
acetochlor,  since  thi;  i  contaminant  will 
be  analyzed  imder  n:  ethod  525.2,  along 
with  2.4-dinitrotolut  ne  and  2,6- 
dinitrotoluene.  EPA  estimates  that  the 
average  laboratory  fe  e/cost  for 
perchlorate  analysis  using  the  ion 
chromotography  Me  hod  314.0  will  be 
$60  per  sample.  The  additional  costs  for 
laboratory  analysis  a  re  calculated  as 
follows:  the  product  of  the  number  of 
systems  and  the  nun  iber  of  entry  or 
sampUng  points  is  n  lultiplied  by  the 
sampling  frequency  and  then  multiplied 
by  the  cost  of  analy^s. 

The  details  of  EPA's  cost  assimiptions 
and  estimates  for  A^essment 
Monitoring  contamiiants.  with  the 
exception  of  perchlc  rate  and  acetochlor, 
can  be  found  in  the  nformation 
Collection  Request  QCR)  previously 


prepared  for  the  UCl 
2040-0208).  which 
cost  and  burden  for 
period.  The  Office 


IR  (OMB  number 
)resents  estimated 
le  1999-2001 
Management  and 


Budget  (OMB)  approved  the  ICR  on  June 
30, 1999.  An  invent  )ry  correction 
worksheet  (ICW)  wa  s  prepared  for  this 
rule  to  address  the  1  ours  and  dollars 
associated  with  moi  dtoring  and 
analyzing  for  perchlorate  and 
acetochlor.  Copies  df  the  ICR  may  be 
obtained  from  Sandy  Farmer  by  mail  at: 
OP  Regulatory  Infor  mation  Division; 
U.S.  Environmental  Protection  Agency 
(2137);  401  M  St.,  S  W.;  Washington,  DC 
20460,  by  email  at: 
fanner.sandy@epa.f  qv,  or  by  calling: 
(202)  260-2740.  FoT  technical 
information  regard!  ig  the  ICR.  please 
contact  Chuck  Job,  J.S.  Environmental 
Protection  Agency.  4607):  401  M  St., 
S.W.;  Washington  E  C  20460,  by  email 
at:  job.charIes@epa.gov.  or  by  calling 
(202)  260-7084.  A  ( opy  may  also  be 
downloaded  from  t  le  Internet  at:  http: 
//www. epa.gov/icr. 

In  preparing  the  '  JCMR  ICR  and  the 
ICW.  EPA  relied  on  standard 
assumptions  and  d<  ta  soiu-ces  used  in 
the  preparation  of  c  ther  drinking  water 
program  ICRs.  Thes  e  include  the  public 
water  system  inven  or>',  number  of  entry 
points  per  system,  i  nd  labor  rates.  To 
estimate  the  labor  t  urden  for  State  and 
some  system  activii  ies,  the  Agency  used 
its  standard  State  Rssource  Model, 
which  is  document  3d  in  the  Resource 
Analysis  Computer  Program  for  State 
Drinking  Water  Ag(  mcies  (January 
1993).  Other  assum  ptions  are  discussed 
below. 

Over  the  UCMR  Implementation 
period  of  2001  thro  ugh  2005,  EPA 
estimates  that  the  a  verage  annual  cost  of 
the  nationwide  adc  ition  of  perchlorate 
and  acetochlor  to  /  ssessment 


Monitoring  is  approximately  $560,700, 
as  follows: 

1.  EPA:  $70,200,  exclusively  for  the 
additional  testing  costs  for  small 
systems. 

2.  States:  $0. 

3.  Small  systems:  $0. 

4.  Large  systems:  $490,500. 

The  estimated  average  annual  cost  is 
approximately  $177  per  large  system. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroimient.  public  health  or  safety,  or 
State,  local,  or  Tribal  goverrmients  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  poHcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

h  has  been  determined  that  this  Rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


This  Rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
"economically  significant"  as  defined 
under  Executive  Order  12866.  Further, 
this  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  This  rule  makes  purely  clarifying 
changes  to  the  September  1999  UCMR 
and  establishes  analytical  test  methods 
for  measurement  of  the  unregulated 
contaminants  perchlorate  and 
acetochlor. 

However,  this  Rvde  is  part  of  the 
Agency's  overall  strategy  for  deciding 
whether  to  regulate  the  contaminants 
under  the  Safe  Drinking  Water  Act  (see 
discussion  of  the  Contaminant 
Candidate  List  (CCL)  at  63  FR  10273).  Its 
purpose  is  to  ensure  that  EPA  obtains 
data  on  the  occurrence  of  contaminants 
on  the  CCL — specifically  perchlorate 
and  acetochlor — where  those  data  are 
currently  lacking.  EPA  is  also  taking 
steps  to  ensure  diat  the  Agency  will 
have  data  on  the  health  effects  of  these 
contaminants  on  children  through  its 
research  program.  The  Agency  will  use 
these  occurrence  and  health  effects  data 
to  decide  whether  to  regulate  these 
contaminants. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  UMRA  section  205 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative,  if  the 
Administrator  publishes  v/ith  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 


Federal  Register / Vol.  42,  No.  65 /Thursday,  March  2,  2000 /Rules  and  Regulations  11379 


governments,  it  must  have  developed 
under  UMRA  section  203  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  today's  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
for  the  private  sector  in  any  one  year. 
Total  annual  costs  of  today's  rule  (across 
the  implementation  period  of  2001- 
2005),  for  State,  local,  and  tribal 
governments  and  the  private  sector,  are 
estimated  to  be  $560,700,  of  which  EPA 
will  pay  $70,200,  or  approximately  12 
percent.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  UMRA  sections 
202  and  205. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  EPA  will 
pay  for  the  reasonable  costs  of  sample 
testing  for  the  small  PWSs  required  to 
sample  and  test  for  unregulated 
contaminants  under  this  rule,  including 
those  owned  and  operated  by  small 
governments.  Small  systems  will  incur 
minimal  additional  labor  or  non-labor 
costs  as  a  result  of  this  rule,  since 
laboratory  analysis  of  perchlorate  and 
acetochlor  will  be  conducted  using 
samples  that  systems  were  already 
collecting  under  the  September  1999 
UCMR.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  UMRA  section 
203. 

D.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2040-0208.  As  part  of 
the  September  1999  UCMR,  the 
information  to  be  collected  under 
today's  Rule  fulfills  the  statutory 
requirements  of  section  1445(a)(2)  of  the 
Safe  Drinking  Water  Act,  as  amended  in 
1996.  The  data  to  be  collected  will 
describe  the  source  water,  location,  and 
test  results  for  samples  taken  from 
PWSs.  The  concentrations  of  any 
identified  UCMR  contaminants  will  be 
evaluated  regarding  health  effects  and 
will  be  considered  for  future  regulation 
accordingly.  Reporting  is  mandatory. 


The  data  are  not  subject  to 
confidentiality  protection. 

For  a  discussion  of  the  costs  for  the 
full  monitoring  program  from  2001 
through  2005,  please  refer  to  Section  V., 
"Costs  and  Benefits  of  the  Rule"  in  the 
preamble.  EPA  has  an  approved  ICR  for 
the  10  UCMR  Assessment  Monitoring 
contaminants  and  is  in  the  process  of 
processing  the  ICW  for  the  addition  of 
perchlorate  and  acetochlor  methods  to 
the  UCMR.  This  discussion  focuses  on 
the  estimated  costs  during  the  ICR 
period  of  1999-2001. 

The  cost  estimates  described  below 
for  the  additional  contaminants, 
perchlorate  and  acetochlor,  are  solely 
attributed  to  additional  laboratory  fees/ 
costs.  No  additional  labor  or  hour 
biu-den  will  be  incurred  because  of  the 
addition  of  these  contaminants  to  the 
UCMR  (1999)  List  1.  For  Assessment 
Monitoring,  the  respondents  are  the  800 
small  water  systems  (in  the  national 
representative  sample  of  systems 
serving  10,000  or  fewer  people),  the 
2,774  large  public  water  systems,  and 
the  56  States  and  primacy  agents  (3,630 
total  respondents).  The  frequency  of 
response  varies  across  respondents  and 
years.  However,  there  are  no  additional 
responses  associated  with  this  rule 
amendment,  and  thus  no  additional 
hom-  burden  for  any  respondents. 
Minimal  additional  costs  will  be 
incurred  by  small  systems  or  States. 
Large  systems  and  EPA  will  incur  the 
additional  laboratory  fees/costs  for  the 
analysis  of  perchlorate  and  acetochlor. 
For  the  three  year  ICR  period  only,  each 
large  system  respondent  will  incur  an 
annual  average  additional  cost  of  $295. 
This  was  calculated  by  the  average  cost 
per  system  over  three  years.  (E.g.,  ($884 
per  large  system)  divided  by  three 
years).  The  additional  cost  for 
perchlorate  and  acetochlor  is  estimated 
to  be  $300  per  response  by  a  large 
system.  This  is  calculated  by  the  average 
cost  per  system  over  the  three  years 
(E.g.,  ($884  per  large  system)  divided  by 
the  average  number  of  responses  per 
system  over  the  entire  three  year  period 
(2.9  per  large  system)]. 

EPA  will  incur  no  additional  labor  or 
hour  costs  for  implementation  of  today's 
rule.  EPA's  annual  non-labor  costs  (for 
the  ICR  period  1999-2001)  are  estimated 
to  be  $36,400  for  the  analysis  of  small 
system  perchlorate  and  acetochlor 
Assessment  Monitoring  samples.  Non- 
labor  costs  are  solely  attributed  to  the 
cost  of  sample  testing  for  the  800  small 
systems. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  perso 
to  generate,  maintain,  retain,  or  disclos< 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 


needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and  aintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

E.  Regulatory  Flexibility  Act  (RFA).  as 
amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
the  alternative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
U.S.C.  601(3)-(5).  In  addition  to  the 
above,  to  establish  an  alternative  small 
business  definition,  agencies  must 
consult  with  SBAs  Chief  Counsel  for 
Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  all  three  categories  of 
small  entities,  EPA  considered  small 
entities  to  be  systems  serving  10,000  or 
fewer  customers  because  this  is  the  size 
of  system  specified  in  SDWA  as 
requiring  special  consideration  with 
respect  to  small  system  flexibility.  In 
accordance  with  the  RFA  requirements, 
EPA  proposed  using  this  alternative 
definition  for  all  three  categories  of 
small  entities  in  the  Federal  Register, 
(63  FR  7605.  Februar}'  13,  1998) 
requested  public  comment,  consulted 
with  SBA  regarding  the  alternative 
definition  as  it  relates  to  small 
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Table  1.— Nu^ 

ized  the  alternative     because  of  the  different  economic                sales.  EPA  assumes  that  the  distribution 
isumer  Confidence       characteristics  of  these  ownership  types,     of  the  national  representative  sample  of 
(63  FR  44511,               For  publicly  owned  systems,  EPA  used       small  systems  will  reflect  the 
stated  in  that  final       the  "revenue  test,"  which  compares  a          proportions  of  publicly  and  privately 
definition  would  be     system's  annual  costs  attributed  to  the        owned  systems  in  the  national 
ation  as  well                 rule  with  the  system's  annual  revenues.      inventory.  The  estimated  distribution  of 
blished  on                    EPA  used  a  "sales  test"  for  privately            the  representative  sample,  categorized 
EPA  analyzed               owned  systems,  which  involves  the             by  ownership  type,  source  water,  and 
:t  on  small  privately     analogous  comparison  of  UCMR-related      system  size,  is  presented  below  in  Table 
water  systems              costs  to  a  privately  ovimed  system's              1. 

BER  OF  Publicly  and  Privately  Owned  Systems  To  Participate  in  Assessment  Monitoring 

[Including  perchlorate  and  acetochlor] 

Size  category 

Publicly  owned  systems 

Privately  owned  systems 

Total — All 

Non-index 
systems 

Index 
systems 

Non-index 
systems 

Index 
systems 

systems 

Ground  Water  Systems 

20 
146 
144 

1 
6 

7 

76 
67 
40 

2 
3 
2 

99 

£;ni  in  'x  inn 

222 

3,301  to  10,000 

193 

Sutrtotal  ground  . 

310 

14 

183 

7 

514 

Surface  Water  Systems 

'Wt  anrl  iinrlAr 

18 

51 
106 
175 

0 
2 
5 

7 

49 

23 

30 

102 

0 

1 
1 
2 

67 

S01  to  3  300 

77 

T  'Vii  tn  in  nnn 

142 

Subtotal  surface  . 

286 

Total  

485 

21 

285 

9 

800 

The  basis  for  the 
certification  for  tod 
perchlorate  and  ace 
Assessment  Monito 
follows:  the  average 
costs  of  the  rule  rep 
percent  of  revenues 
small  water  system 
affected.  The  EPA  e 
and  small  system  ci 

Table  2.—EPfi 

JCMR  RFA                    perchlorate  and  acetochlor  to  the                 monitoring  perchlorate  and  acetochlor 
ly's  rule,  which  adds    Assessment  Monitoring  program  (2001-      to  the  Assessment  Monitoring  list.  Table 
:ochlor  to  the                 2005)  will  be  approximately  $350,890.        2  presents  the  annual  costs  to  EPA  for 
ring  program,  is  as         Since  the  Agency  specifically  structured     the  small  system  sampling  program, 

annual  compliance       the  rule  to  avoid  significantly  affecting        along  with  the  number  of  participating 
resent  less  than  1           small  entities  by  assuming  all  costs  for        small  systems  during  each  of  the  5  years 
'sales  for  the  800           laboratory  analyses,  shipping,  and               of  the  program.  The  table  also  illustrates 

that  will  be                   quality  control  for  small  entities,  EPA         ^^^  ^q  additional  costs  are  incurred  by 
itimates  that  EPA           incurs  the  entirety  of  the  costs                       ^^  gj^^jj  systems, 
ists  for  adding                 associated  with  adding  methods  for 

Costs  for  Small  Systems  for  the  Addition  of  Perchlorate  and  Acetochlor  Methods  to 

UCMR  ASSESSMENT  MONITORING 

C( 

ist  description 

2001 

2002 

2003 

2004 

2005 

Total 

Total  Costs  to  EPA  for  Small  System  Sampling  of  Perchlorate  and  Acetochlor:  analytical  costs 

$109,150 

$109,150 

$109,150 

$11,720 

$11,720 

$350,890 

Costs  to  Small  Systems:  no  additional  labor  or  non-labor  costs  incurred 

$0 

$0 

$0 

$0 

$0 

$0 

Total  Costs  to  EPA  and  Small  Systems  for  UCMR 

$109,150 

$109,150 

$109,150 

$11,720 

$11,720 

$350,890 

Numt}er  of  Systems  t 
Index  in  2001-200C 

)  be  conducting  Assessment  Monitoring  each  Year  (thus  collecting  perchlorate  and  acetochlor  samples):  Non-Index  and 
,  Index  only  in  2004-2005' 

Public  

182 

182 

182 

107 

21 

533 

Private             

104 
286 

104 
286 

104 
286 

81 
188 

9 
30 

267 

Total 

800 

1  Total  number  of  s 
each  year  from  2001 
tion  cycle. 

^sterns  is  800.  All  30  Index  systen 
2003.  The  rows  do  not  add  across 

IS  sample  duri 
,  because  the 

ig  ea 
same 

ch  year  2 
30  Index 

!001-005.  One 
systems  samp 

-third  of  Non-ln 
)le  during  every 

dex  systems  £ 
year  of  5-yea 

.ample  during 
r  implementa- 
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After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  EPA  has  determined  that  the 
addition  of  perchlorate  and  acetochlor 
to  the  UCMR  data  collection  will  not 
affect  small  water  utilities.  The  rationale 
for  this  conclusion  is  that  those  800 
small  PWSs  that  will  participate  in 
Assessment  Monitoring  will  not  be 
required  to  conduct  additional  activities 
related  to  this  rule.  Further,  EPA  will 
assume  all  additional  costs  for  testing  of 
the  samples  for  small  systems.  We  have 
therefore  concluded  that  today's  final 
rule  will  impose  no  regulatory  biuden 
for  small  entities.  Also,  the  minor 
amendments  to  the  UCMR  are  purely  for 
clarification  or  correction,  and  do  not 
impose  any  costs. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

EPA  searched  for  but  did  not  find  any 
voluntary  consensus  standards  for  the 
measurement  of  acetochlor  or 
perchlorate.  Analytical  methods  for 
perchlorate  have  been  published  by  the 
California  Department  of  Health  and  by 
Dionex  Corporation,  however  neither  of 
these  methods  incorporates  a  quality 
control  element  which  assesses  the 
impact  of  high  concentrations  of  total 
dissolved  solids  (TDS),  frequently 
present  in  water  samples.  The  presence 
of  these  high  TDS  in  samples  can  result 
in  inaccurate  quantitation  of  perchlorate 
or  may  even  mask  its  presence. 
Therefore,  EPA  developed  EPA  Method 
314.0  for  the  analysis  of  perchlorate 
which  incorporates  a  quality  control 
element  that  both  identifies  the 
presence  of  high  concentrations  of  TDS 
and  provides  a  mechanism  to  reduce 
their  concentrations,  thereby  permitting 
acciu-ate  quantitation  of  perchlorate.  In 
addition,  EPA's  Method  314.0  permits 
the  use  of  both  the  California 


Department  of  Health  and  the  Dionex 
procedures  within  its  scope;  therefore, 
laboratories  currently  using  either  of 
these  procedures  can  convert  to  using 
EPA  Method  314.0  simply  by  adopting 
the  quality  control  element  specified  in 
EPA  Method  314.0  without  needing  to 
change  any  other  aspects  of  their 
analyses. 

G.  Executive  Order  12898— Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations'  (February  11, 
1994),  focuses  federal  attention  on  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations  with  the  goal  of  achieving 
environmental  protection  for  all 
communities.  By  seeking  to  identify 
unregulated  contaminants  that  may  pose 
health  risks  via  drinking  water  from  all 
PWSs,  this  regulation  furthers  the 
protection  of  public  health  for  all 
citizens,  including  minority  and  low- 
income  populations  using  public  water 
supplies. 

H.  Executive  Order  13132 — Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
veu-ious  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 


substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  merely 
specifies  the  analytical  methods 
approved  for  the  measurement  of 
perchlorate  and  acetochlor  in  drinking 
water,  thereby  allowing  these 
contaminants  to  be  included  in  the 
UCMR  Assessment  Monitoring  program 
and  makes  other  minor  corrections  to 
the  September  UCMR.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

I.  Executive  Order  13084 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conununities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  nor  does  it 
impose  substantial  direct  compliance 
costs  on  them.  Only  one  tribal  water 
system  serves  more  than  10,000  persons. 
All  the  other  tribal  water  systems  serve 
10,000  or  fewer  persons,  and  in  today's 
rule  have  an  equal  probability  of  being 
selected  in  the  national  representative 
sample  of  small  systems,  for  which  EPA 
will  pay  the  costs  of  unregulated 
contaminant  testing.  Thus,  these  tribal 
water  systems  will  be  treated  the  same 
as  water  systems  of  a  State  and  the 
impact  of  the  rule  on  them  will  not  be 
significant. 
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ndt 


This  rule  will 
direct  complieince 
communities  becalise 
exception  of  the 
system,  the  Federal 
provide  most  of 
pay  the  direct  cost  s 
govermnents  in  copi 
rule.  Accordingly, 
section  3(b)  of  Executive 
do  not  apply  to 


I  th  s 


impose  substantial 
costs  on  such 
e,  with  the 
^  large  tribal  water 
government  will 
funds  necessary  to 
incurred  by  tribal 
uiplying  with  the 
the  requirements  of 
'"utive  Order  13084 
rule. 


J.  Administrative  1  'rocedure  Act 

EPA  is  publishii  ig  this  methods  rule 
without  prior  proj  osal  because  it  views 
this  as  a  noncontri  )versial  amendment 
and  anticipates  no  adverse  comment. 
While  developing  these  methods,  EPA 
worked  closely  wi  th  those  people 
involved  in  simila  r  work  or  developing 
similar  methods.  I  or  perchlorate, 
Method  314.0  is  a:i  adaptation  of  the 
current  methods  alvailable  to  test  for 
perchlorate,  but  with  additional  QC 


requirements.  For 


the  UCMR,  public 


comment  indicated  that  EPA  Method 
525.2  could  perfoim  analyses  for 
acetochlor.  However,  elsewhere  in  this 
issue  of  the  Feder  d  Register.  EPA  is 
publishing  a  sepaj  ate  document  that 
will  serve  as  the  p  roposal  for  the 
Unregulated  Cont  miinant  Monitoring 
Regulation  for  Pulilic  Water  Systems; 
Analytical  Metho(  Is  for  Perchlorate  and 
Acetochlor  if  advi  rse  comments  are 
filed.  This  rule  wi  11  be  effective  on 
January  1.  2001,  vithout  further  notice 
unless  EPA  receiv  es  adverse  comment 
f  EPA  receives 
we  will  publish  a 


by  April  3.  2000 
adverse  comment 


timely  withdraws  in  the  Federal 
Register  informin  5  the  public  that  the 


rule  will  not  take 
address  all  public 


sffect.  EPA  will 
comments  in  a 
subsequent  final  lule  based  on  the 
proposed  rule.  EP  A  will  not  institute  a 
second  comment  period  on  this  action. 


Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Finally,  the 
minor  amendments  made  to  the 
September  1999  UCMR  in  today's  rule 
are  piuely  clarifying  changes  and  thus 
public  comment  is  uimecessary  under 
the  Administrative  Procedure  Act.  5 
U.S.C.  553(b)(3)(B). 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  U.S.C.  804(2).  This  rule  will 
be  effective  January  1,  2001. 

VI.  Public  Involvement  in  Regulation 
Development 

EPA's  Office  of  Ground  Water  and 
Drinking  Water  has  developed  a  process 
for  stakeholder  involvement  in  its 
regulatory  activities  to  provide  early 
input  to  regulation  development. 
Today's  rule  amends  the  September 
1999  UCMR,  by  establishing  the  method 
requirements  for  perchlorate  and 
acetochlor.  At  the  time  of  UCMR 
publication — September  1999 — the 
methods  for  these  contaminants  were 
still  under  review  by  the  EPA.  For  a 
description  of  public  involvement 


activities  please  see  the  discussion  at  64 
FR  50556. 

List  of  Subjects  in  40  CFR  Part  141 

Enviroimiental  protection.  Chemicals, 
Incorporation  by  reference.  Indian- 
lands.  Intergoverrunental  relations, 
Reporting  and  recordkeeping 
requirements.  Water  supply. 

Dated:  February  23,  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  Code  of 
Federal  Regulations,  are  amended  as 
follows. 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300J-4, 
300J-9,  and  300J-11. 

2.  Effective  January  1,  2001  §  141.40 
as  revised  on  9/17/99  (64  FR  50556)  and 
effective  January  1,  2001  is  further 
amended  by: 

a.  Revising  Table  1,  List  1,  in 
paragraph  (a)(3)  and  revising  the 
column  heading  notations  and  footnotes 
at  the  end  of  paragraph  (a)(3); 

b.  Revising  paragraphs  (a)(5)(ii)(C) 
and  (a)(5)(ii)(G); 

c.  Revising  paragraph  (a)(5)(iii)(G); 

d.  Revising  paragraph  (b)(l)(i);  and 

e.  Revising  paragraph  (b)(l)(vii). 
The  Revisions  read  as  follows: 

§  141.40    Monitoring  requirements  for 
unregulated  contaminants. 

(a)  *   *   * 
(3)*   *   * 
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Table  1  .—Unregulated  Contaminant  Monitoring  Regulation  (1999)  List 

[List  1 — Assessment  Monitoring  Chemical  Contaminants] 


1 — Contaminant 


2— CAS  reg- 
istry number 


3 — Analytical 
methods 


4 — Minimum 

reporting 

level 


&— Period 
5 — Sam-  during 

pling  loca-      which  moni- 
tion toring  to  be 

completed 


2,4-dinitrotoluene  121-14-2 

2,6-dinitrotoluene  606-20-2 

Acetochlor 34256-82-1 

DCPA  mono-acid  degradate"  ; 887-54-7 

DCPA  di-acid  degradate" 2136-79-0 

4,4'-DDE. 72-55-9 


EPTC  759_94_4 

Molinate  2212-67-1 

MTBE  1634-04-^ 

Nitrobenzene  98-95-3 

Perchlorate 14797-7^-0 

Tettacil  5902-51-2 


EPA  525.2" 
EPA  525.2" 
EPA  525.2" 
EPA  515.1" 
EPA  515.2" 
05317-93" 

AOAC  992.32'= 
EPA  515.1" 
EPA  515.2" 
05317-93" 

AOAC  992.32' 

EPA  508" 

EPA  508.1  • 

EPA  525.2" 

05812-96" 

AOAC  990.06'= 

EPA  507" 

EPA  525.2" 

05475-93" 

AOAC  991.07'= 

EPA  507" 

EPA  525.2" 

05475-93" 

AOAC  991.07'= 

EPA  524.2" 

05790-95" 

SM  621001 

SM  62008" 

EPA  524.2" 

05790-95" 

SM62100'' 

SM6200B'J 

EPA  314.0 

EPA  507" 

EPA  525.2" 

05475-93" 

AOAC  991.07' 


2ug/L'=  EPTOS'  2001-2003 

2ug/L«  EPTOS'  2001-2003 

aug/L"  EPTOS'  2001-2003 

1  ug/L«  EPTOS'  2001-2003 


1  ug/L'  EPTOS'       2001-2003 


0.8ug/L'  EPTOS'      2001-2003 


1  ijgfL'  EPTOS'      2001-2003 


0.9ug/L'=  EPTOS'      2001-2003 


5u9/L«  EPTOS'       2001-2003 


10ug/L«  EPTOS*      2001-2003 


4ug/L°  EPTOS'      2001-2003 

2ug/L<=  EPTOS'       2001-2003 


Column  headings  are: 

1 — Chemical  or  microbiological  contaminant:  the  name  of  the  contaminants  to  be  analyzed. 

2 — CAS  (Chemical  Abstract  Service  Number)  Registry  No.  or  Identification  Number:  a  unique  number  identifying  the  chemical  contaminants. 

3 — Analytical  Methods;  method  numbers  identifying  the  methods  that  must  be  used  to  test  the  contaminants. 

4 — Minimum  Reporting  Level:  the  value  and  unit  of  measure  at  or  above  which  the  concentration  or  density  of  the  contaminant  must  be  meas- 
ured using  the  Approved  Analytical  Methods. 

5 — Sampling  Location:  the  locations  within  a  PWS  at  which  samples  must  be  collected. 

6 — Years  Ouring  Which  Monitoring  to  be  Completed:  The  years  during  which  the  sampling  and  testing  are  to  occur  for  the  indicated  contami- 
nant. 

The  procedures  shall  be  done  in  accordance  with  the  documents  listed  tselow.  The  incorporation  by  reference  of  the  following  documents  listed 
in  footnotes  b-d  and  m  was  approved  by  the  Oirector  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  part  51.  Copies  of 
the  documents  may  be  obtained  from  the  sources  listed  below.  Information  regarding  obtaining  these  documents  can  be  obtained  from  the  Safe 
Drinking  Water  Hotline  at  800-426-4791.  Documents  may  be  inspected  at  EPA's  Drinking  Water  Docket.  401  M  Street,  SW.,  Washington.  DC 
20460  (Telephone:  202-260-3027);  or  at  the  Office  of  Federal  Register,  800  North  Capitol  Street,  NW.,  Suite  700,  Washington,  DC. 

"The  version  of  the  EPA  methods  which  you  must  follow  for  this  Rule  are  listed  at  §  141 .24  (e). 

^Annual  Book  of  ASTM  Standards.  1996  and  1998,  Vol.  11.02,  American  Society  for  Testing  and  Materials.  Method  D5812-96  is  kxated  in 
the  Annual  Book  of  ASTM  Standards,  1998,  Vol.  11.02.  Methods  05790-95,  05475-93,  and  05317-93  are  located  in  the  Annual  Book  of  ASTM 
Standards,  1996  and  1998,  Vol  11.02.  Copies  may  be  obtained  from  the  American  Society  for  Testing  and  Materials,  100  Ban-  Harbor  Drive, 
West  Conshohocken,  PA  19428. 

'Official  Methods  of  Analysis  of  AOAC  (Association  of  Official  Analytical  Chemist)  Intemational,  Sixteenth  Edition,  4th  Revision.  1998,  Volume 
I,  AOAC  International,  First  Union  National  Bank  Lockbox,  PO  Box  75198,  Baltimore,  MO  21275-5198.  1-800-379-2622. 
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"SM  6210  D  is 
and  1995,  Amencar 
Methods  tor  the 
1015  Fifteenth  Street 

•^Minimum  Reporti 
times  the  Student's 
method's  estimated 
ratio  or  the  calculate( 

f  Entry  Points  to 
the  twelve-month 
are  used  for 
requirements,  i 

8  Minimum  Reporti 
Limit  (MDL)  or  0.5 
requirements  of  40 

•^  To  be  Determinec 

'  Compound 
it  to  the  scope  of  this 

)  Methods 
for  the  detemiination 

"Compound  listed 
studies  currently 

I  Methods 
the  determination  of 

n>  Method  314.0,  ' 
1999.   Available  by 
are  Monday  through 
and  downloaded  di 

"The  approved 
should  be  reported 

"MRL  was 
precision  and  accura(cy 


cnly 


Examination 


I '9 


tlie 

p<!riod 
compi  ance 
including 


CFR 


developi  nent 


beirg 
develop  nent 
h 


re  ctly 
m  Bthods 
as 
estabi  shed 


paragraph  (a)(3)  o 
sampling  location 


,y  found  in  the  18th  and  19th  editions  of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  1992 

Public  Health  Association;  either  edition  may  be  used.  SM  6200  B  is  only  found  in  the  20th  edition  of  Standard 

of  Water  and  Wastewater,  1998.  Copies  may  be  obtained  from  the  American  Public  Health  Association, 

NW,  Washington,  DC  20005.  ,.    .    ,..r,.      .     ^    ^  ^       .• 

Level  determined  by  multiplying  by  10  the  least  sensitive  method's  minimum  detection  limit  (MDL=standard  deviation 
1  value  for  99%  confidence  level  with  n-1  degrees  of  freedom),  or  when  available,  multiplying  by  5  the  least  sensitive 
detection  limit  (where  the  EDL  equals  the  concentration  of  compound  yielding  approximately  a  5  to  1  signal  to  noise 

MDL,  whichever  is  greater). 
Distnbution  System  (EPTDS),  After  Treatment,  representing  each  non-emergency  water  source  in  routine  use  over 
of  monitonng    sampling  must  occur  at  the  EPTDS,   unless  the  State  has  specified  other  sampling  points  that 
monitoring  40  CFR   141.24  (f)(1),  (2),  and  (3).  See  40  CFR   141.40(a)(5)(ii)(C)  for  a  complete  explanation  of 

the  use  of  source  (raw)  water  sampling  points.  u,^  ^  ..  .u  ^  r.  .  ^.^„ 

,y  Levels  (MRL)  for  Volatile  Organic  Compounds  (VOC)  determined  by  multiplying  either  the  published  Method  Detection 
ug/L  times  10,  whichever  is  greater.  The  MDL  of  0.5  ug/L  (0.0005  mg/L)  was  selected  to  conform  to  VOC  MDL 

141.24(f)(17(E). 
3t  fl  I3t6r  tim6 
ly  not  listed  as  a  contaminant  in  this  method.  Methods  development  currently  being  conducted  in  an  attempt  to  add 

currently  in  progress  to  develop  a  solid  phase  extraction/high  performance  liquid  chromatography/ultraviolet  method 

of  this  compound.  .        .,  ,.,     r,  4   _ 

as  being  a  contaminant  using  EPA  Method  525.2;  however,  adequate  sample  preservation  is  not  available.  Preservation 

conducted  to  develop  adequate  sample  preservation.  .u  ^  < 

currently  in  progress  to  develop  a  solid  phase  extraction  /gas  chromatography  /mass  spectrometry  method  for 

)^temTnaton  of  Perchlorate  in  Dnnking  Water  Using  Ion  Chromatography,"  Revision  1.0,  EPA  815-B-99-003,  November 

requesting  a  copy  from  the  EPA  Safe  Drinking  Water  Hotline  within  the  United  States  at  (800)  426-4791   (Hours 

Friday,  excluding  federal  holidays,  from  9:00  a.m.  to  5:30  p.m.  Eastern  Time).  Alternately,  the  method  can  be  assessed 

on-line  at  www.epa.gov/safewater/methods/sourcalt.html.  ,     u        ^ 

)ds  do  not  allow  for  the  identification  and  quantification  of  the  individual  acids,  the  single  analytical  result  obtained 

total  DCPA  mono-  and  di-acid  degradates. 
ed  at  a  concentration,  which  is  at  least  1/4th  the  lowest  known  adverse  health  concentration,  at  which  acceptable 

has  been  demonstrated  in  spiked  matrix  samples. 


(5)* 

{ii}* 

(C)  Location.  Ycju  must  collect 
samples  at  the  loc  ition  specified  for 
each  listed  contan  linant  in  column  5  of 
the  Table  1,  UCMJl  (1999)  List,  in 
'  this  section.  The 
for  chemical 
contaminants  mu  it  be  the  entry  point  to 
the  distribution  s;  stem  or  the 
compliance  moni  oring  point  specified 
by  the  State  or  EPf\  under  40  CFR 
141.24  (f)(1).  (2).  iJid  (3).  If  the 
compliance  moni  oring  point  as 
specified  by  the  State  is  for  source  (raw) 
water  and  any  of  he  contaminants  in 
paragraph  (a)(3)  of  this  section  are 
detected,  then  you  must  also  sample  at 
the  entry  point  to  the  distribution 
system  at  the  freq  uency  indicated  in 
paragraph  (a)(5)(i  )(B)  of  this  section 
with  the  foUowin  i  exception:  If  the 
State  or  EPA  dete  -mines  that  no 
treatment  was  ins  tituted  between  the 


source  water  and 


the  distribution 


system  that  woul  i  affect  measurement 


of  the  contaminants  listed  in  paragraph 
(a)(3)  of  this  section,  then  you  do  not 
have  to  sample  at  the  entry  point  to  the 
distribution  system. 

***** 

(G)  Testing.  Except  as  provided  in 
paragraph  (a){5)(ii)(G)(2)  of  this  section 
for  new  methods,  you  must  arrange  for 
the  testing  of  the  contaminants  by  a 
laboratory  certified  under  §  141.28  for 
compliance  euialysis  using  the  EPA 
analytical  methods  listed  in  column  3 
for  each  contaminant  in  Table  1 , 
Unregulated  Contaminant  Monitoring 
Regulation  (1999)  List,  in  paragraph 
(a)(3)  of  this  section,  whether  you  use 
the  EPA  analytical  methods  or  non-EPA 
methods  listed  in  Table  1. 

(2)  Laboratory  certification  for 
previously  approved  methods  used  for 
the  UCMR.  Laboratories  are 
automatically  certified  for  the  analysis 
of  UCMR  contaminants  if  they  are 
already  certified  to  conduct  compliance 
monitoring  for  a  contaminant  included 
in  the  same  method  being  approved  for 
UCMR  analysis. 


(2)  Laboratory  approval  for  new 
methods  used  for  the  UCMR.  To  receive 
approval  to  conduct  analyses  for 
perchlorate,  you  must  be  certified  to 
conduct  compliance  monitoring  using 
an  approved  ion  chromatographic 
method  as  listed  in  §  141.28  and  you 
must  analyze  and  successfully  pass  the 
Serformance  Testing  (PT)  Program 
administered  by  EPA. 

(iii)*   *  * 

(G)  Sampling  forms.  You  must 
completely  fill  out  the  sampling  forms 
sent  to  you  by  the  laboratory,  including 
the  data  elements  1  through  4  listed  in 
§  141.35(d)  for  each  sample.  If  EPA 
requests  that  you  conduct  field  analysis 
of  water  quality  parameters  specified  in 
paragraph  (a)(4)(i)(B)  of  this  section,  you 
must  also  complete  the  sampling  form 
to  include  the  information  for  data 
elements  5  through  10  listed  in 
§  141.35(d)  for  each  sample.  You  must 
sign  and  date  the  sampling  forms. 
***** 

(b)*  *  * 
(D*  *  * 
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(i)  Accept  or  modify  the  initial  plan. 
EPA  will  first  specify  the  systems 
serving  10,000  or  fewer  persons  by 
water  source  and  size  in  an  initial  State 
Monitoring  Plan  for  each  State  using  a 
random  number  generator.  EPA  will 
also  generate  a  replacement  list  of 
systems  for  systems  that  may  not  have 
been  correctly  specified  on  the  initial 
plan.  This  initial  State  Monitoring  Plan 
will  also  indicate  the  year  and  day,  plus 
or  minus  two  (2)  weeks  from  the  day, 
that  each  system  must  monitor  for  the 
contaminants  in  List  1  of  Table  1  of  this 
section.  Unregulated  Contaminant 
Monitoring  Regulation  (1999)  List.  EPA 
will  provide  you  with  the  initial 
monitoring  plan  for  your  State  or  Tribe, 
including  systems  to  be  Index  systems 
and  those  systems  to  be  part  of  the 
Screening  SiuT^eys.  Within  sixty  (60) 
days  of  receiving  your  State's  initial 
plan,  you  may  notify  EPA  that  you 
either  accept  it  as  your  State  Monitoring 
Plan  or  request  to  modify  the  initial 
plan  by  removing  systems  that  have 
closed,  merged  or  are  purchasing  water 
from  another  system  and  replacing  them 
with  other  systems.  Any  purchased 
water  system  associated  with  a  non- 
purchased  water  system  must  be  added 
to  the  State  Monitoring  Plan  if  the  State 


determines  that  its  distribution  system 
is  the  location  of  the  maximum 
residence  time  or  lowest  disinfectant 
residual  of  the  combined  distribution 
system.  Li  this  case,  the  purchased 
water  system  must  monitor  for  the 
contaminants  for  which  the 
"distribution  system"  is  identified  as 
the  point  of  "maximum  residence  time" 
or  "lowest  disinfectant  residual," 
depending  on  the  contaminant,  and  not 
the  community  water  system  selling 
water  to  it.  You  must  replace  any 
systems  you  removed  from  the  initial 
plan  with  systems  from  the  replacement 
hst  in  the  order  they  are  listed.  Your 
request  to  modify  the  initial  plan  must 
include  the  modified  plan  and  the 
reasons  for  the  removal  cind  replacement 
of  systems.  If  you  believe  that  there  are 
reasons  other  than  those  previously 
listed  for  removing  and  replacing  one  or 
more  other  systems  from  the  initial 
plan,  you  may  include  those  systems 
and  their  replacement  systems  in  yoiu 
request  to  modify  the  initial  plan.  EPA 
will  review  your  request  to  modify  your 
State's  initial  plan.  Please  note  that 
information  about  the  actual  or  potential 
occiurence  or  non-occurrence  of 
contaminants  at  a  system  or  a  system's 
vulnerability  to  contamination  is  not  a 


basis  for  removal  from  or  addition  to  the 
plan. 

***** 

(vii)  Participate  in  monitoring  for  the 
Screening  Surveys  for  small  and  large 
systems.  Within  1 20  days  prior  to 
sampling,  EPA  will  notify  you  which 
systems  have  been  selected  to 
participate  in  the  Screening  Surveys,  the 
sampling  dates,  the  designated 
laboratory  for  testing,  and  instructions 
for  sampling.  You  must  review  the  small 
systems  that  EPA  selected  for  the  State 
Monitoring  Plan  to  ensure  that  the 
systems  are  not  closed,  merged  or 
purchasing  water  from  another  system 
(unless  the  system  is  to  conduct 
monitoring  for  a  contaminant  with  the 
sampling  location  specified  as 
"distribution  system"),  and  then  make 
any  replacements  in  the  plan,  as 
described  in  paragraph  (b){l){i)  of  this 
section.  You  must  notify  the  selected 
systems  in  your  State  of  these  Screening 
Surveys  requirements.  You  must 
provide  the  necessary  Screening 
Siu^eys  information  to  the  selected 
systems  at  least  ninety  (90)  days  prior  to 
the  sampling  date. 
***** 

[FR  Doc.  00-^761  Filed  3-1-00;  8:45  am] 
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40  CFR  Part  141 

[FRL-6544-7] 

Unregulated  Contnminant  Monitoring 
Regulation  for  Public  Water  Systems; 
Analytical  Method^  for  Perchlorate  and 
Acetochlor;  Announcement  of 
Laboratory  Approval  and  Performance 
Testing  (PT)  Progiam  for  the  Analysis 
of  Perchlorate 

agency:  Environir|Bntal  Protection 

Agency. 

action:  Proposed  i|ule. 


Conta  minant ' 


UCMR 
Monil  oring 


us  on 


summary:  The  Saf( 
(SDWA),  as  amenc^ 
the  U.S. 

Agency  to  establis  i 
program  to  monitc  r 
contaminants  and 
contaminants  to  b( 
fulfillment  of  this 
published  the  Rev 
Unregulated 
Rule  (UCMR)  on 
FR  50556)  which 
contaminants  to  b 
Both  perchloratf 
placed  on  the 
Assessment 
method  listed  as 
imminent  concl 
and  review  of  the 
perchlorate  and 
of  the  Federal 
the  UCMR  by  proi^i 
methods  for  the 
perchlorate  and 
water  as  a  direct 
proposal  because 
noncontroversial 
anticipates  no 
has  addressed  the 
explained  the 
rationale  for  the 
compliance  with 
orders  affecting 
preamble  to  the 
receives  no  adverj  e 
take  further  actior 


Drinking  Water  Act 
d  in  1996,  requires 
ntal  Protection 
criteria  for  a 
unregulated 
:o  publish  a  list  of 
monitored.  In 
equirement,  EPA 
sions  to  the 

Monitoring 
September  17,  1999(64 
ipcluded  a  list  of 
monitored, 
and  acetochlor  were 
(1999)  List  1, 
with  the 
Reserved"  pending 

of  EPA  refinement 
malytical  methods  for 
aqetochlor.  In  this  issue 
:er,  EPA  is  revising 
;ulgating  analytical 
m  sasurement  of 
ac  etochlor  in  drinking 
lal  rule  without  prior 
PA  views  this  as  a 
1  evision  and 

comment.  EPA 
regulatory  text  and 
purpose,  and 
and  the  Agency's 
18  laws  and  executive 
emaking  in  the 
direct  final  rule.  If  EPA 
comment,  it  will  not 
on  this  proposed 


Reg  isti 


adverse  > 


authority, 
nile 
the 
ml 


rule.  If  EPA  receives  adverse  comment, 
the  Agency  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  EPA 
would  then  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
dates:  Comments  must  be  received  in 
writing  by  April  3,  2000. 
ADDRESSES:  Send  written  corrunents  to 
the  Comment  Clerk,  docket  number  W- 
99-19,  Water  Docket  (MC  4101),  U.S. 
EPA,  401  M  Street,  SW,  Washington.  DC 
20460.  Please  submit  an  original  and 
three  copies  of  your  comments  and 
enclosures  (including  references). 

The  full  record  for  this  document  has 
been  established  under  docket  number 
W-99-19  and  includes  supporting 
documentation  as  well  as  printed,  paper 
versions  of  electronic  comments.  The 
full  record  is  available  for  inspection 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  at  the 
Water  Docket,  East  Tower  Basement, 
U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC.  For  access  to  docket 
(Docket  No.  W-99-19)  materials,  please 
call  (202)  260-3027  between  9  a.m.  and 
3:30  p.m..  Eastern  Time,  Monday 
through  Friday,  to  schedule  an 
appointment.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Rachel  Sakata,  Standards  and  Risk 
Management  Division,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  (MC  4607),  Washington,  DC 
20460,  (202)  260-2527.  For  technical 
information  regarding  the  methods 
contact  David  Munch,  Technical 
Support  Center,  U.S.  Environmental 
Protection  Agency,  26  W.  Martin  Luther 
King  Dr.,  Cincinnati  OH,  45268,  (513) 
569-7843.  General  information  may  also 
be  obtained  from  the  EPA  Safe  Drinking 
Water  Hotline.  Callers  within  the  United 
States  may  reach  the  Hotline  at  (800) 
426-4791.  The  Hotline  is  open  Monday 
through  Friday,  excluding  federal 
holidays,  from  9:00  a.m.  to  5:30  p.m. 
Eastern  Time. 


SUPPLEMENTARY  INFORMATION:  To  ensure 
that  EPA  can  read,  understand  and 
therefore  properly  respond  to 
comments,  the  Agency  would  prefer 
that  commenters  cite,  where  possible, 
the  paragraph(s)  or  sections  in  the 
notice  or  supporting  documents  to 
which  each  comment  refers. 
Commenters  should  use  a  separate 
paragraph  for  each  issue  discussed. 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  may  also  be 
submitted  electronically  to  ow- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Electronic  comments  must  be  identified 
by  the  docket  number  W-99-19. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
format  or  ASCII  file  format.  Electronic 
conmients  on  this  document  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 


This  dociunent  concerns  the 
Unregulated  Contaminant  Monitoring 
Regulation  for  Public  Water  Systems; 
Analytical  Methods  for  Perchlorate  and 
Acetochlor;  Aimouncement  of 
Laboratory  Approval  and  Performance 
Testing  (PT)  Program  for  the  Analysis  of 
Perchlorate.  For  further  information, 
please  see  the  information  provided  in 
the  direct  final  rule  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  141 

Environmental  protection.  Chemicals, 
Incorporation  by  reference,  Indian- 
lands,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements,  Water  supply. 

Dated:  February  23,  2000. 
Carol  M.  Browner, 
Administrator. 
[FR  Doc.  00-4762  Filed  3-1-00;  8:45  am] 
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SECURITIES  ANQ  EXCHANGE 
COMMISSION 

[Release  No.  34-42455;  File  No.  10-127] 

In  the  Matter  of  th  e  Application  of  The 
International  Securities  Exchange  LLC 
for  Registration  ais  a  National 
Securities  Exchange;  Findings  and 
Opinion  of  the  C(^mmission 

Februarv  24,  2000. 


L  Introduction 


Exchcin  ;e 


1934 


piibh 
Rei  lister  ^ 


On  February  2, 
Securities 
"Exchange") 
and  Exchange 
("Commission")  a 
("Form  1")  under 
Exchange  Act  of 
seeking  registratidn 
securities  exchanj  ;i 
6  of  the  Exchange 
appHcation  was 
in  the  Federal 
The  Commission 
comments  on  the 
filed  an  amendment 
on  September  27, 
amendment  was 
in  the  Federal 
1999.'»  The  Comn^issi 
comments  on 
February  23,  200( 
cimendment  to  its 
order  approves 
registration  as  a 
exchange,  as 


1999,  the  International 
LLC  ("ISE"  or 
subtiitted  to  the  Securities 


Coijimission 

Form  1  application 
the  Securities 

("Exchange  Act"), 
as  a  national 
e  pursuant  to  Section 
Act.  Notice  of  the 
ished  for  comment 
on  June  1,  1999.' 
eceived  twenty-one 
proposal.  2  The  ISE 

to  its  application 
1999.3  Notice  of  the 
{ublished  for  comment 
er  on  October  26, 
on  received  nine 
Amendment  No.  1.'  On 
the  ISE  filed  another 
application.^  This 
ISE's  application  for 
nbtional  securities 
ame  ided. 


Re  ;iste 


the 


n.  Discussion 

Under  Sections 
Exchange  Act,  th( 
grant  an  order 
national  securities 
that  the  exchange 


'  See  Exchange  Act 
1999).  64  FR  29367  (J 

'  A  summar>'  of 
original  application  i 
Reference  Room  at 
127). 

'  See  Letter  from 
ISE.  to  [onathan  G.  Ka 
dated  September  23. 
The  ISE  included  a 
comment  letters  in 
Amendment  No.  1. 

*  See  Exchange  Act 
20,  1999),  64  FR  57661 

'  A  summary  of 
Amendment  No.  1  is 
Reference  Room  at  th( 
127). 

^  See  Letter  from 
ISE,  to  Jonathan  G. 
dated  February  17, 
Although  Amendmen 
comment,  the  change 
comment  letters  and  i 
Commission  or  techn 
substantive  changes  t 
published  in  the  Fed) 
comment. 


6  and  19(a)  of  the 
Commission  will 
fori  registration  as  a 
exchange  if  it  finds 
is  so  organized  and 


lelease  No.  41439  (May  24, 
1,  1999). 
con^nents  received  on  the 
liable  in  the  Public 
thdCommission  (File  No.  10- 


Daiid  Krell.  President  and  CEO, 
2,  Secretary,  Commission, 
("Amendment  No.  1"). 
natrative  response  to  the 
Ar  lendment  No.  1 .  See 
Ex  libit  6. 

lelease  No.  42042  (October 
(October  26.  1999). 

received  on 
ailable  in  the  Public 
Commission  (File  No.  10- 


con  ments  i 


i  va 


Da  .-id 


Kaiz. 
20)0 


Krell,  President  and  CEO. 
Secretary,  Commission, 
("Amendment  No.  2"). 
No.  2  was  not  published  for 
are  either  responsive  to 
le  concerns  of  the 
;al  in  nature.  Any  other 
the  ISE's  rules  will  be 
'al  Register  for  notice  and 


has  the  capacity  to  carry  out  the 
purposes  of  the  Exchange  Act  and  can 
comply,  and  can  enforce  compliance  by 
its  members  and  persons  associated 
with  its  members,  with  the  provisions  of 
the  Exchange  Act,  the  rules  and 
regulations  thereunder,  and  the  rules  of 
the  exchange.  The  rules  of  the  exchange 
must  be  adequate  to  insure  fair  dealing 
and  to  protect  investors,  and  may  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

After  a  review  of  the  ISE's  amended 
application  in  accordance  with  these 
standards,  the  Commission  has 
determined  to  grant  the  registration  of 
the  Exchange.  In  taking  this  action,  the 
Commission  notes  that  the  ISE  will  not 
be  permitted  to  begin  trading  until  after 
it  satisfies  a  number  of  conditions, 
which  are  discussed  below. 

The  Commission  finds  that  the  ISE's 
Constitution  and  rules  are  consistent 
with  Section  6  of  the  Exchange  Act  in 
that  they  are  designed  to:  (1)  Assure  fair 
representation  of  an  exchange's 
members  in  the  selection  of  its  directors 
and  administration  of  its  affairs  and 
provide  that,  among  other  things,  one  or 
more  directors  shall  be  representative  of 
investors  and  not  be  associated  with  the 
exchange,  or  with  a  broker  or  dealer;  (2) 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanisms  of  a  free 
and  open  market  emd  a  national  market 
system;  and  (3)  to  protect  investors  and 
the  public  interest.  Finally,  the 
Exchange's  rules  do  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

Overall,  the  Commission  believes  that 
granting  registration  to  the  ISE  as  a 
national  securities  exchange  offers  the 
promise  of  important  benefits  to  the 
public  and  should  provide  U.S.  market 
participants  with  a  new,  iimovative 
method  of  trading  options.  As  a  fully 
electronic  options  market,  the  ISE's 
entrance  to  the  marketplace  should 
potentially  reduce  the  costs  of  trading  to 
investors  and  market  professionals, 
enhance  innovation,  and  increase 
competition  between  and  among  the 
options  exchanges,  resulting  in  better 
prices  and  executions  for  investors. 

This  discussion  does  not  review  every 
rule  and  representation  made  by  the  ISE 
that  has  been  filed  as  a  part  of  its 
application;  rather,  it  focuses  on  the 
most  prominent  rules  and  policy  issues 


considered  in  review  of  the  ISE's 
application. 

in.  Consideration  of  Certain  of  ISE's 
Governance  Provisions  and  Trading 
Rules 

A.  Corporate  Structure 

The  ISE  is  organized  as  a  limited 
liability  company  ("LLC")  under  New 
York  law  and  will  be  owned  by  certain 
of  its  members.  This  corporate  structure 
is  substantially  the  same  as  the  existing 
exchanges  are  structiued,  with  one 
exception.  As  an  LLC,  the  Exchange  will 
not  pay  state  and  federal  taxes  on  its 
income.  Instead,  the  income  will  be 
"allocated"  to  the  Class  A  and  Class  B 
memberships  (described  below),  and  the 
owner  of  each  membership  will  pay 
taxes  on  the  income.  The  Exchange  will 
distribute  to  each  owner  of  a 
membership  the  amount  necessary  to 
pay  the  taxes  on  its  allocated  portion  of 
the  Exchange's  net  income. 

Several  commenters  believed  that, 
because  ISE  is  organized  as  a  for-profit 
entity,^  it  is  structured  to  provide 
ovimers  of  memberships  a  profit  from 
Exchange-generated  revenue.  Although 
ISE's  expectation  is  to  have  net  income 
and  it  will  create  a  budget  and  set  fees 
based  upon  that  expectation,  it  will  not 
distribute  profits  to  its  ovraers.  Net 
income  will  be  used  by  the  ISE  to 
finance  capital  improvements  and  to 
provide  for  financicd  reserves. 
Generally,  existing  exchanges  control 
the  amount  of  annual  net  income  by 
adjusting  their  fees.  Some  exchanges 
rebate  fees  collected,  or  reduce  or 
eliminate  fees  temporarily  when  they 
exceed  projected  earnings.  ISE's  LLC 
structure  provides  for  a  similar  financial 
model  as  the  existing  exchanges  with 
the  exception  of  the  manner  in  which 
taxes  are  paid. 

Many  commenters  also  suggested  that 
because  the  ISE  is  organized  as  a  "for- 
profit"  entity,  its  structure  creates  the 
potential  for  conflicts  of  interest.  The 
Commission  notes  that  conflicts  of 
interest  are  an  inherent  part  of  self- 
regulation.  To  the  extent  that  ISE's 
organization  as  an  LLC,  rather  than  as  a 
not-for-profit  corporation,  heightens  or 
changes  those  conflicts  of  interest,  the 
Commission  has  evaluated  the  conflicts 
of  interests  and  believes  that  a  number 


'  Seven  of  the  eight  current  U.S.  exchanges  are 
"not-for-profit"  organizations.  In  its  release 
concerning  the  regulation  of  exchanges  and 
alternative  trading  systems,  the  Commission 
expressed  its  view  that  registered  exchanges  may 
structure  themselves  as  for-profit  exchanges.  See 
Exchange  Act  Release  No.  40760  (December  8, 
1998),  63  FR  70844  (December  22,  1998)  ("ATS 
Release"). 
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of  factors  alleviate  these  concerns." 
First,  ISE  will  not  be  the  Designated 
Examining  Authority  ("DBA")  or 
Designated  Options  Examining 
Authority  ("DOEA")  for  its  members.  In 
other  words,  ISE  is  not  the  primary  SRO 
and,  therefore,  will  not  be  responsible 
for  the  financial  oversight  of  its 
members,  or  for  disciplining  or 
enforcing  common  SRO  rules.  Nor  will 
ISE  be  responsible  for  enforcing  the 
rules  of  another  SRO.  This  alleviates 
concerns  that  possible  profit-making 
motives  could  influence  ISE  to  use  its 
examining  authority  to  profit  its 
members  or  to  harm  a  competitor-SRO 
for  which  it  had  assumed  regulatory 
obligations.  Second,  the  ISE  has  filed  an 
interpretation,  which  will  be  considered 
a  rule  of  the  Exchange  pursuant  to 
Section  3{a)(27)  of  the  Exchange  Act, 
that  states  that  the  ISE  will  make 
distributions  solely  to  cover  members" 
tax  liability  for  the  ISE's  income.  Cash 
available  for  distributions  to  members 
will  not  include  revenues  received  by 
the  Exchange  from  regulatory  fees  or 
regulatory  penalties.  This  will  prevent 
the  possibility  that  regulatory  fines  and 
fees  might  be  "dividended"  out  to 
members.^  Third,  non-industry  directors 
comprise  a  majority  (eight  out  of  fifteen) 
of  the  ISE's  Board  of  Directors.  Because 
these  non-industry  directors  are  not 
affiliated  with  members  of  the 
Exchange,  they  provide  a  significant 
safeguard  against  possible  abuse  by 
limiting  the  influence  and  control  of  any 
one  group  over  the  activities  of  the 
Exchange.  In  sum,  given  that  ISE  is  not 
a  DEA  or  DOEA,  is  not  a  publicly- 
owned  entity,  and  is  not  structured  to 
provide  its  members  a  profit  from 
Exchange-generated  revenue,  the 
Commission  does  not  believe  that  the 
concerns  regarding  a  "for-profit" 
exchange  functioning  as  an  SRO  are 
serious  in  the  ISE  context. 

B.  Corporate  Governance 

1 .  Fair  Representation 

Section  6(b)(3)  of  the  Exchange  Act 
requires  that  the  rules  of  an  exchange 
assure  fair  representation  of  its  members 
in  the  selection  of  its  directors  and 
administration  of  its  affairs  and,  among 
other  things,  provide  that  one  or  more 
directors  be  representative  of  issuers 


*"  The  Commission  believes  that  assessing 
conflicts  of  interest  concerns  in  the  context  of  an 
SRO  can  be  highly  dependent  on.  among  other 
things,  corporate  and  membership  structure,  which 
must  be  analyzed  on  a  continuous  case-by-case 
basis.  Although  the  factors  described  in  this  release 
are  helphil  in  allaying  concerns  over  the  ISE's  for- 
profit  status,  the  Commission  recognizes  that  there 
may  be  other  factors  that  could  be  considered  in 
addressing  these  concerns  in  the  future. 

"  See  Amendment  No.  2. 


and  investors  and  not  be  associated  with 
a  member  of  the  exchange,  or  with  a 
broker  or  dealer.  Public  representation 
and  individuals  who  are  not  affiliated 
with  broker-dealers  on  an  exchange's 
board  of  directors  helps  to  satisfy  this 
requirement.  This  provision  is  designed 
to  ensure  that  members  have  a  voice  in 
the  use  of  self-regulatory  authority  that 
may  affect  the  members,  and  to  protect 
members  from  unfair,  unfettered 
disciplinary  actions  under  the  rules  of 
the  exchange. 

a.  ISE's  Board  of  Directors 

The  Commission  finds  that  the  ISE 
has  been  structured  in  such  a  manner  as 
to  satisfy  the  principles  of  fair 
representation  as  required  by  Section 
6(b)(3)  of  the  Exchange  Act.  The  ISE's 
Board  of  Directors  will  be  the  governing 
body  of  the  Exchange  and  possess  all 
the  powers  necessary  for  the 
management  of  the  husiness  and  affairs 
of  the  Exchange  and  for  the  promotion 
of  its  welfare,  objects  and  purposes.  The 
Board  will  consist  of  15  directors:  (i)  6 
member  representatives,  comprised  of 
two  Class  A  member  representatives 
("Primary  Market  Maker"  or  "PMM"), 
two  Class  B  member  representatives 
("Competitive  Market  Maker"  or 
"CMM"),  two  Class  C  member 
representatives  ("Electronic  Access 
Member"  or  "EAM");  (ii)  eight  non- 
industry  directors,^"  at  least  two  of 
whom  must  be  representatives  of  the 
public;  "  and  (iii)  the  President  of  ISE. 
Thus,  the  Board  provides  members  six 
representatives,  yet  still  consists  of  a 
majority  of  non-industry 
representatives. 

Representatives  of  Class  A.  B,  and  C 
members  will  be  nominated  by  a 
nominating  committee  ^  ^  and  elected  to 
the  Board  by  a  plurality  of  their 
respective  classes. '^  No  member 
organization  may  have  more  than  one 


'"A  "non-industry  representative"  means  any 
person  that  would  not  be  considered  an  "industry 
representative."  as  well  as  (i)  a  person  affiliated 
with  a  broker  or  dealer  that  operates  solely  to  assist 
the  securities-related  activities  of  the  business  of 
non-member  affiliates,  (ii)  an  employee  of  an  entity 
that  is  afniiated  with  a  broker  or  dealer  that  does 
not  account  for  a  material  portion  of  the  revenues 
of  the  consolidated  entity  and  who  is  primarily 
engaged  in  the  business  of  the  non-member  entity. 
See  ISE  Constitution.  Article  1,  Section  l(r). 

"  A  "representative  of  the  public"  means  a  non- 
industry  representative  who  has  no  material 
business  relationship  with  a  broker  or  dealer  or  the 
Exchange.  See  ISE  Constitution,  Article  1,  Section 
(l)(v). 

'^  See  ISE  Constitution,  Article  VI.  Section  3(c). 
See.  e.g..  National  Association  of  Securities  Dealers, 
Inc.  ("NASD")  Bylaws,  Article  VII,  Section  10.  The 
Nominating  Committee  is  composed  of  a 
representative  from  each  class,  as  well  as  three  non- 
industry  representatives,  at  least  one  of  which  must 
be  public. 

''See  ISE  Constitution.  Article  IV.  Section  1(a). 


representative  elected  to  the  Board.'* 
Non-industry  directors  will  be 
nominated  by  the  nominating 
committee  and  elected  by  an  affirmative 
vote  of  a  majority  of  the  Class  A 
members,  a  majority  of  the  Class  B 
members  and  a  majority  of  the  Class  C 
members  voting  by  class  if  the  election 
is  uncontested.'^  Industry  and  non- 
industry  candidates  may  also  be  placed 
on  the  ballot  by  petition.  "*  All  directors 
will  serve  for  a  two-year  term,'^  except 
that  the  President  will  serve  until 
removed.  No  director,  other  than  the 
President,  who  has  been  elected  to  three 
consecutive  terms  is  eligible  for  election 
as  a  director  again  except  after  a 
minimum  of  a  two-year  interval. 

The  Chairman  and  Vice  Chairman  of 
the  Board  will  be  appointed  from  among 
the  directors  by  the  affirmative  vote  of 
at  least  two-thirds  of  the  directors  then 
in  office.  The  Chairman  and  Vice 
Chairman  each  will  serve  for  a  one-year 
term  and  will  not  be  officers  of  the 
Exchange. 

PMM  and  CMM  directors  have  special 
voting  rights  regarding  the  approval  of 
proposed  rule  changes  by  the  Board. 
Specifically,  in  order  to  adopt,  amend  or 
repeal  certain  governance  and  trading 
rule  changes,  there  must  be  a  majority 
of  the  entire  Board  that  votes  in  favor  of 
the  proposed  change.  In  addition,  at 
least  one  PMM  director  and  one  CMM 
director  must  vote  in  favor  of  the 
proposed  change. '"  One  conmienter 
asserts  that  this  provision  gives  an 
effective  veto  power  to  the  PMM  and 
CMM  classes.'^  In  response  to  this 
comment,  the  ISE  has  amended  its 
Constitution  to  reflect  that  approval  of 
a  proposed  rule  change  will  now  require 
a  favorable  vote  by  a  majority  of  the 
Board,  including  either  one  PMM 
director  and  one  CMM  director  or  five 
out  of  eight  of  the  non-industry 
directors.-"  The  revised  provision 
therefore  permits  an  override  of  the 
objecting  PMM  and  CMM  directors  in  a 
situation  where  a  majority  of  the  non- 
industry  directors  vote  in  favor  of  the 


"•  See  ISE  Constitution,  Article  IV,  Section  1(c) 

'^  If  there  are  more  candidates  than  the  number 
of  vacancies  to  be  filled,  non-industry  directors  are 
elected  by  a  plurality  of  all  members  using  a 
weighting  system.  See  ISE  Constitution,  Article  V, 
Section  1(d). 

"■  See  ISE  Con.<!titution,  Article  VI,  Section  3(e). 

' "  One  half  of  each  class  of  directors  will  be 
elected  at  each  annual  meeting  of  the  members.  See 
ISE  Constitution.  Article  IV.  Sec.  1(b).  At  the  initial 
election  meeting,  the  Board  will  randomly  select 
one  Class  A  director,  one  Class  B  director,  one  Class 
C  director,  and  four  non-industr>-  directors  (at  least 
one  of  which  must  be  a  public  director)  who  will 
scr\e  for  an  initial  term  of  three  years.  See  ISE 
Constitution,  .\rticle  IV,  Sec.  1(e)(6). 

•".Sw?  ISE  Constitution.  Article  VII,  Sec.  1. 

'"  Sw  .American  Stock  Exchange  ("Araex")  Letter. 

■"•Sep  Amendment  No.  2. 
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proposed  rule  cha  tige.^i  Essentially,  a 
PMM  director  anc  a  CMM  director  who 
vote  against  a  pro  losed  rule  change  will 
only  succeed  in  v  stoing  the  proposed 
change  if  four  or  r  lore  non-industry 
directors  also  vote  against  the  proposal. 

Although  this  s  )ecial  voting  provision 
provides  a  limitec  veto  power  to  PMMs 
and  CMMs  with  r  (gard  to  proposed  rule 
changes,  the  Com:  nission  believes  that  a 
certain  level  of  pr  )tection  to  the  equity 
owners-members  n  the  Exchange  is 
reasonable.22  jnht  rent  in  the  concept  of 
a  for-profit  entit>'  s  the  notion  that 
those  with  equity  interests  in  the  entity 
should  be  affordei  1  rights  to  protect 
those  interests.  It  s  impractical  to 
expect  persons  to  take  up  an  equity 
interest  in  an  exchange  if  they  are  not 
permitted  to  prot«  ct  that  interest  in 
some  fair  and  rea<  onable  maimer.  In  the 
scheme  of  self-reg  ulation,  however,  this 
notion  must  be  ba  lanced  with  the 
requirement  of  fai  r  representation  of  all 
members,  not  just  those  with  equity 
interests.  The  Coi  unission  believes  that 
the  ISE's  voting  p  ovision  with  respect 
to  approval  of  pre  posed  rule  changes 
reaches  an  accept  ible  balance  between 
protecting  owner- members,  non-owner- 
members,  and  the  public  interest. 

b.  Rights  to  Vote  <  >n  Certain  Corporate 
Actions 


Each  of  the  current 
several  different 
with  differing  eqi 
voting  rights. 2 ' 
set  up  to  recogniz  b 
ownership  intere!  ts 
PMMs  and  CMM; 
that  represent  equity 
Exchange.  These 
leased  or  sold  to 
entities.  In  contrakt 
an  equity  interest 
EAMs  essentit 
the  Exchange,  wHch 
transferable.  Althjough 
of  memberships 
the  Board,  as  wel 
election  of  the 
when  a  vote  of 
required  to  take 
EAMs  do  not 


ncQ 


'th3 


have 


File 
h  Bre  I 


^'  See  Amendment 

"  The  Commission 
applies  only  to  situatit)n 
are  also  members  of 
would  be  different  w 
exchange  were  not  ah 
In  the  event  that  equi 
members  of  an  exchai  g' 
find  that  the  non-equ 
were  entitled  to  furth 

^^  See.  e.g..  New  Yi 
Constitution,  Article 
regular  memberships 
and  physical  access 

^*  See  ISE  Constitu 
and  (d). 


exchanges  has 
t  ^pes  of  memberships 
ity  interests  and 
s  voting  structure  is 
the  difference  in 
among  its  members, 
own  memberships 
interests  in  the 
nemberships  may  be 
i  pproved  persons  or 
EAMs  do  not  own 
in  the  Exchange, 
lave  rights  to  trade  on 
are  not 
all  three  classes 
i  lect  representatives  to 
as  participate  in  the 
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membership  is 
certain  action,  the 
the  same  rights  as  the 
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lotes  that  this  analysis 
s  where  the  equity  owners 
exchange.  The  analysis 

equity  owners  in  an 
members  of  the  exchange, 
owners  were  not  also 
le.  the  Commission  might 
V  members  of  the  exchange 
r  special  protections  or  rights, 
k.  Stock  Exchange  ("NYSE") 
:.  Section  1  (concerning 
electronic  access  members 
njembers). 
on.  Article  IV,  Section  1(a) 


PMMs  and  CMMs.  Specifically,  PMM 
members  and  CMM  members  have  the 
right  to  vote  on  corporate  actions  like 
mergers,  consolidations  or  dissolution 
of  the  Exchange,  changes  to  the 
structure  of  the  Exchange  such  as 
adding  additional  classes  of  members  or 
increasing  the  number  of  memberships 
in  a  class,  and  amendments  to  the 
Constitution.25  EAMs,  however,  do  not 
generally  have  the  right  to  vote  on  such 
actions. ^8  EAMs  only  have  the  right  to 
vote  on  changes  to  the  Constitution  or 
Operating  Agreement  that  would  affect 
their  economic  status  on  the  Exchange, 
alter  their  voting  rights,  or  change  the 
composition  of  the  Board  of  Directors.^'' 

c.  ISE's  Structure  Provides  Fair 
Representation 

Two  commenters  believe  that  the 
ISE's  proposed  governance  structure 
provides  the  two  classes  of  market 
makers,  PMMs  and  CMMs,  with  undue 
influence  over  the  operation  of  the 
Exchange,  thereby  not  satisfying  the  fair 
representation  requirement  of  the 
Exchange  Act.  ^s  The  Commission 
disagrees.  First,  only  four  out  of  the 
fifteen  Board  members  will  be 
representative  of  market  makers  (who 
are  the  equity  owners).  Second,  the 
nominating  committee  is  composed  of  a 
representative  from  each  class  and  three 
non-industry  representatives,  at  least 
one  of  whom  must  be  a  public 
representative,  thereby  providing  for 
input  in  the  nominating  process  from 
more  than  just  the  market  makers. 
Third,  the  Board  is  composed  of  a 
majority  of  non-industry  directors. 
Finally,  although  voting  rights  are 
determined  by  the  type  of  ownership 
interest  in  the  Exchange,  i.e.,  equity 
versus  non-equity,  all  members  and 
classes  have  an  input  in  Exchange 
governance.  Specifically,  each  class  of 
members  elects  two  representatives  to 
the  Board  of  Directors  and  participates 
equally  in  the  election  of  the  non- 
industry  directors.  Given  these 
provisions,  the  Commission  believes 
that  the  ISE's  governance  structure 
satisfies  the  fair  representation 
requirement  under  the  Exchange  Act. 

2.  Chairman's  Affiliation  with  a  Member 

The  rules  of  certain  national  securities 
exchanges  currently  do  not  permit  their 
respective  chairmen  to  be  a  member  of 
the  exchange  or  affiliated  with  a 
member  of  the  exchange.^^  The  ISE's 


first  Chairman,  however,  is  affiliated 
with  a  member  of  the  Exchange.  3" 
As  many  commenters  note,  the 
affiliation  of  the  Chairman  with  one  of 
the  Exchange's  members  implicates 
certain  conflicts  of  interest,  or  at  least 
gives  the  appearance  of  such  conflicts. 
ISE  asserts  that  the  choice  of  their  first 
chairman  is  very  important  to  the 
success  and  credibility  of  the  Exchange. 
To  address  the  conflicts  raised,  the  ISE's 
Constitution  provides  certain 
protections  limiting  the  functions  and 
role  of  the  Chairman.  Ffrst,  the 
Chairman  of  the  ISE  is  not  an  officer  of 
the  Exchange.3i  Thus,  the  Chairman 
does  not  have  the  authority  to  bind  the 
Exchange.  Second,  no  lat^  than  two 
years  after  the  start-up  of  trading  on  the 
ISE,  the  Chairman  will  be  appointed 
from  among  the  non-industry 
directors. 32  Third,  the  functions  that  the 
Chairman  will  perform  are  substantially 
limited.  The  Chairman  may  preside  over 
meetings  of  the  Board  of  Directors,  vote 
at  meetings  of  the  Board,  serve  on  the 
Executive  Committee  of  the  Exchange, ^^ 
call  a  special  meeting  of  the  ISE's 
members, ^-i  and  receive  resignations 
from  Board  members. ^s  Given  these 
safeguards  and  given  the  highly  limited 
role  of  the  Chairman,  the  Commission 
believes  that  the  conflict  concerns 
related  to  an  affiliated  chairman  have 
been  adequately  addressed. 
Furthermore,  the  Commission  notes  that 
an  interested  director  is  prohibited  from 
participating  as  a  member  of  the  Board 
or  of  any  committee  in  any  matter  that 
would  substantially  affect  his  interest  or 
the  interests  of  any  person  in  whom  he 
is  directly  or  indirectly  interested.  ^^ 
This  prohibition  provides  additional 
assurance  that  the  Chairman  will  not 
participate  in  a  matter  in  which  he  may 
have  an  interest  by  virtue  of  his 


2^^  See  ISE  Constitution,  Article  III,  Section  11(a), 

2BSee  ISE  Constitution.  Article  III,  Section  11(b). 

■!'  See  ISE  Constitution,  Article  III,  Section  11(b). 

28  See  Chicago  Board  Options  Exchange  ("CBOE" 
Letter  I,  Amex  Letter. 

1  See.  e.g..  CBOE  Constitution,  Article  VUI. 
Section  8.1;  Amex  Constitution,  Article  11.  Section 


3.  But  see  File  No.  SR-Amex-99-25.  Amex  has  filed 
a  proposed  rule  change  with  the  Commission  that 
would  permit  the  Amex  Chairman  to  be  affiliated 
with  a  member. 

^"The  ISE's  Chairman  is  Mr.  William  Porter.  Mr. 
Porter  is  also  Chairman  of  Adirondack  Trading 
Partners,  LLC  ("ATP"),  a  founding  member  of  the 
ISE  and  a  proposed  PMM  on  the  Exchange.  See  ISE 
Form  1 ,  Exhibit  G. 

"  See  ISE  Constitution.  Article  IV,  Section  2. 

32  W. 

'3  The  ISE's  Executive  Committee  is  composed  of 
six  directors,  including  the  Chairman,  the  Vice 
Chairman,  President  of  the  Exchange,  and  three 
non-industry  directors  (at  least  one  of  whom  must 
be  public).  The  President  of  the  Exchange  is  the 
Chairman  of  the  Executive  Committee.  See  ISE 
Constitution.  Article  VI.  Section  2(a). 

3<  A  majority  of  the  Board,  as  well  as  a  set  number 
of  members  may  also  call  a  special  meeting.  See  ISE 
Constitution,  Article  III,  Section  3. 

35  See  ISE  Constitution,  Article  IV,  Section  4(a). 

3»See  ISE  Constitution,  Article  IV,  Section  11. 
Interested  directors  may  be  counted  in  determining 
the  presence  of  a  quorum. 
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affiliation  with  a  member  of  the 
Exchange. 

3.  Officers 

The  Exchange  will  have  a  President, 
one  or  more  Vice  Presidents,  a 
Treasurer,  a  Secretary  and  any  other 
officers  as  may  be  appointed  by  the 
President.  The  President  will  be  elected 
by  a  majority  of  the  Board  and  is  the 
Chief  Executive  Officer. 

Generally,  officers  of  the  Exchange  are 
not  permitted  to  be  members  of  the 
Exchange  or  be  affiliated  with  members 
of  the  Exchange.  If  an  officer  owns  a 
membership  or  is  affiliated  with  a 
member  upon  his  election  to  office,  the 
officer  must  abstain  from  exercising 
voting  rights  with  respect  to  the 
membership  and  must  also  lease  the 
membership.  The  terms  of  the  lease  by 
an  officer  must  be  reasonable  and 
approved  by  a  majority  of  the  non- 
industry  directors.37 

An  exception  to  the  general 
prohibition  on  officers  owning 
memberships  has  been  provided  with 
respect  to  two  individuals  who  are 
founders  and  who  own  CMM 
memberships. 38  Specifically,  the  initial 
President  and  Chief  Executive  Officer  of 
the  ISE  is  Mr.  David  Krell.  The  initial 
Senior  Vice  President  of  Marketing  and 
Business  Development  is  Mr.  Gary  Katz. 
As  founders  of  ISE,  Mr.  Krell  and  Mr. 
Katz  are  to  be  compensated  with 
memberships.  Mr.  Krell  will  receive 
four  memberships  and  Mr.  Katz  will 
receive  two.  Again,  commenters  note 
that  conflicts  of  interest  arise  where 
officers  are  permitted  to  own 
memberships  or  be  affiliated  with 
members.  The  ISE  has  provided  a 
number  of  safeguards  to  protect  against 
such  conflicts.  First,  an  officer  of  the 
Exchange  who  owms  one  or  more 
memberships  must  abstain  from 
exercising  any  voting  rights  associated 
with  the  membership{s).39  Second,  an 
officer  who  owns  a  membership  must 
lease  that  membership  and  the  terms  of 
the  lease  must  be  reasonable  and 
approved  by  a  majority  of  non-industry 
directors.'"'  Finally,  except  in  the  case 
where  one  or  more  officers  is  also  a 
founder,  the  ISE  will  only  permit  one 
officer  to  be  an  owner  of  one  or  more 
memberships.""  The  Commission 
believes  that  these  provisions  should 


protect  against  an  officer  allowing  his 
economic  interest  in  the  success  of  his 
membership  from  affecting  his  duties  as 
an  officer  of  the  Exchange. 

4.  Delegation  of  Authority 

Several  commenters  criticize  the 
manner  in  which  the  ISE  will  delegate 
decision-making  authority  within  the 
Exchange.  These  commenters  believe 
that  the  ISE  should  be  required  to 
specify  who  or  what  will  have  the 
relevant  decision-making  authority, 
rather  than  stating  that  such  authority 
resides  with  "the  Exchange."  In 
response,  the  ISE  has  amended  several 
of  its  rules  to  provide  more  specificity.*^ 
The  Commission  believes  that  these  and 
other  rules  are  sufficiently  specific  to 
insure  fair  dealing  and  to  protect 
investors. 

C.  Membership 

As  noted  above,  there  will  be  three 
types  or  classes  of  members  at  the  ISE: 
PMMs,  CMMs,  and  EAMs.^s  The 
Exchange  has  established  limitations  on 


"  See  ISE  Constitution,  Article  V,  Section  2. 

38  See  ISE  Form  1 .  Exhibit  I. 

3®  See  ISE  Constitution,  Article  V,  Section  2. 

■•''  !d.  As  founders.  Mr.  Krell  and  Mr.  Katz  will  not 
be  required  to  immediately  lease  or  sell  their 
respective  memberships.  See  ISE  Rules  300(a)(5) 
and  310.  During  the  time  that  their  memberships 
are  held  without  being  leased,  however,  there  will 
be  no  voting  rights  associated  with  the 
memberships. 

■•'  See  ISE  Constitution,  Article  V,  Section  2. 


*^  See  Amendment  No.  2.  Specifically,  the  ISE  has 
amended  the  following  rules:  (1)  Rule  411(h) 
(Significant  Business  Transaction)  has  been 
amended  to  specify  that  any  exemption  from  the 
requirements  of  the  rule  receive  approval  by  the 
Chief  Regulatory  Officer  of  the  ISE;  (2)  Rule  417 
(Limit  on  Uncovered  Short  Positions)  has  been 
amended  to  specify  that  the  Board  or  a  committee 
or  Exchange  official  designated  by  the  Board  will 
make  determinations  or  take  action  under  this  rule: 
(3)  Rules  702  (Trading  Halts),  704  (Unusual  Market 
Conditions)  and  717(g)  (Limitations  on  Orders — 
Orders  for  the  Account  of  Another  Member)  have 
been  amended  to  specify  that  an  Exchange  official 
designated  by  the  Board  will  make  determinations 
and  take  actions  under  these  rules;  (4)  Rule  802 
(Appointment  of  Market  Makers)  has  been  amended 
to  specify  that  the  Exchange's  Board  or  a  committee 
designated  by  the  Board  will  have  responsibility  for 
appointing,  reviewing  and  suspending  market 
makers;  (5)  Rule  804(e)(2)(iii)  (Market  Maker  , 

Quotations)  has  been  amended  to  specify  that  an 
official  designated  by  the  Board  will  be  responsible 
for  calling  upon  a  CMM  to  submit  a  single  quote 
or  to  maintain  continuous  quotes  in  options  when 
in  the  judgment  of  such  official,  it  is  necessary  to 
do  so  in  the  interest  of  fair  and  orderly  markets;  and 
(6)  Rule  1500  (Imposition  of  Suspension)  has  been 
amended  to  specify  that  the  Board  or  a  committee 
or  Exchange  official  designated  by  the  Board  will 
determine  when  and  if  summary  suspension  is 
necessary  or  whether  access  to  services  by  the 
Exchange  may  be  limited  or  prohibited  with  respect 
to  any  person  or  member.  In  addition,  ISE  Rule  801 
(Designated  Trading  Representatives)  has  been 
amended  to  remove  reference  to  a  "registration" 
requirement  for  Designated  Trading  Representatives 
("DTR").  The  text  of  the  rule  now  makes  clear  that 
a  DTR  must  be  approved  by  the  Exchange  before  he 
or  she  will  be  permitted  to  enter  quotations  and 
orders  into  the  ISE's  system  on  behalf  of  an  ISE 
market  maker  member.  The  reference  to  a 
"registration"  requirement  had  implied  that  the  ISE 
was  creating  a  new  registration  category  for 
purposes  of  Form  U-4,  which  it  was  not.  ISE  Rule 
801(b)(4)  also  has  been  amended  to  specify  that  any 
conditional  approvals  of  DTRs  will  be  made  by  the 
Chief  Regulatory  Officer. 

*^  Brokers  that  clear  for  other  members  must  be 
approved  EAMs.  See  ISE  Constitution,  Article  I, 
Section  l(a)(f)- 


the  number  of  memberships  that  a 
member  may  own,  as  well  as  on  the 
number  of  memberships  for  which  a 
member  may  be  approved  to  trade  on 
the  Exchange. 

1 .  Concentration  Limits  on 
Menaberships 

Several  commenters  criticize  the 
concentrated  ownership  of  the  ISE  in  a 
few  founders.  Specifically,  these 
commenters  contend  that  a  large  portion 
of  the  ISE  will  be  controlled  or  ov^Tied 
for  a  significant  number  of  years  by 
individuals,  namely  the  ISE's  foimders. 
who  will  own  the  memberships  for 
investment  purposes  and  not  for  the 
purpose  of  conducting  a  securities 
business.  Commenters  also  criticize  the 
ISE  for  not  requiring  members  to  lease 
memberships  if  they  are  not  engaged  in 
trading  on  the  ISE.** 

The  ISE  has  adopted  concentration 
limits  to  restrict  the  number  of 
memberships  that  one  person,  together 
with  any  person  who  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the 
person,  may  own  or  lease.  Generally, 
one  person  may  not  own  or  lease  more 
than  twenty  percent  of  any  class  of 
memberships.  The  Exchange  has  the 
authority  to  further  limit  the  number  of 
Class  A  and  Class  B  memberships  that 
may  be  owned  or  leased  by  a  member.*^ 
Specifically,  ISE  Rule  303(g)  states  that 
an  applicant  will  be  denied  approval  to 
purchase  a  membership  if,  together  with 
any  person  who  directly  or  indirectly 
controls,  is  controlled  by,  or  is  under 
conunon  control  with  the  applicant,  that 
approval  would  result  in  the  applicant 
owning  and/or  leasing  more  than  one 
PMM  membership  or  more  than  ten 
CMM  memberships,  unless  the 
restriction  is  waived  by  the  Board  for 
good  cause  shown. 

Many  commenters  noted  that  the 
ISE's  Rules  303(g)  and  31 7(a)  "^  failed  to 
define  "good  cause  shown."  In 
response,  the  ISE  has  defined  "good 
cause  shown"  to  mean  a  demonstrated 
operational,  business  or  regulatory  need. 
The  ISE  states  that  in  those  cases  where 
such  a  need  has  been  demonstrated  to 
the  Board,  the  Board  will  also  consider 
any  operational,  business  or  regulatory 
concerns  that  might  be  raised  if  such  a 
waiver  were  granted.  Furthermore,  the 
Board  will  only  waive  such  limitations 
when,  in  its  judgment,  such  action  is  in 


**  See.  e.g..  CBOE  Letter  1. 

*^  See  ISE  Constitution,  Article  H,  Section  1 1(a); 
ISE  Rule  303(g). 

<*  ISE  Rule  317(a),  discussed  below,  concerns  the 
limitation  on  the  number  of  memberships  with 
respect  to  which  a  member  may  be  approved  to 
trade  on  the  Exchange. 
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represented  and  that  conflicts  of  interest 
are  minimized. 

2.  Restrictions  on  the  Number  of 
Memberships  That  May  Be  Approve  for 
Trading 

a.  Generally 

The  Exchange  has  established 
limitations  on  the  number  of 
memberships  with  respect  to  which  the 
Exchange  will  approve  a  member  to 
trade  on  the  Exchange.  Generally,  the 
Exchange  will  approve  a  member  to 
effect  Exchange  transactions  pursuant  to 
only  one  PMM  membership.  If  a 
member  can  show  good  cause,^°  the 
Exchange  may  approve  a  member  to 
effect  Exchange  transactions  with 
respect  to  two  PMM  memberships. ^^ 
Founders  are  subject  to  the  same  limits 
on  how  many  memberships  they  may 
use  for  trading. 

b.  Initial  Approval  of  Memberships 

The  Exchange  also  has  established 
further  limitations  on  the  number  of 
memberships  that  a  member  initially 
may  use  for  trading.  ^^  These  limits  are 
based  upon  the  number  of  members  in 
each  class  that  have  been  approved  to 
effect  Exchange  transactions. 
Specifically,  the  Exchange  will  not 
initially  approve  a  member  to  effect 
Exchange  transactions  with  respect  to 
more  than  one  PMM  membership  until 
the  Exchange  has  approved  at  least  five 
other  members  to  effect  exchange 
transactions  with  respect  to  PMM 
memberships.^^  In  addition,  the 
Exchange  has  adopted  a  tiered  approach 
with  respect  to  multiple  CMM 
memberships.  The  Exchange  will  not 
initially  approve  a  member  to  use 
multiple  CMM  memberships  for  trading 
until  the  Exchange  has  approved  a 
minimum  number  of  different  members 
to  effect  Exchange  transactions  with 
respect  to  CMM  memberships.^'*  The 
Commission  believes  that  the  ISE's 
approach  to  activating  trading  rights 
will  protect  against  one  or  a  few  market 
makers  dominating  trading  on  the 
Exchange  and,  therefore,  will  promote 
competition. 


the  Exchange's  management 
mmending  that  the  Board 
p  rovision  only  to  ATP,  a 
This  recommendation  is 
funding  the  Exchange,  and 
:iature  of  ATP's  membership, 
by  a  consortium  of 
entities,  and  thus  ATP 

ownership  in  the 
Board,  which  will  have  a 
Directors,  must  determine 
's  recommendation  is 
ISE. 
,  Article  n.  Section  11(c). 


I  oth  ir 
des  >read  < 
.Th! 


so  See  supra  notes  46-48  and  accompanying  text 
(defining  "good  cause  shown"). 

5' See  ISE  Rule  31 7(a). 

52  See  ISE  Constitution,  Article  II,  Section  tl(b): 
ISE  Rule  317(b)(1)  and  (2). 

"See  ISE  Rule  317(b)(1). 

5*  See  ISE  Rule  317(b)(2).  To  reiterate,  although 
founders  are  exempt  from  the  concentration  limits 
on  ownership  of  memberships  for  ten  years,  they 
are  not  exempt  with  respect  to  limitations  on  the 
number  of  memberships  for  which  they  may 
approve  for  trading  on  the  Exchange.  See  ISE» 
Constitution,  Article  II,  Section  11(b). 


3.  Divestiture  of  Memberships  Owned 
by  Founders 

To  diversify  the  Exchange's 
membership,  the  Exchange's  rules 
require  the  transfer  of  the  memberships 
owned  by  founders  that  exceed  the 
concentration  limits  over  a  certain 
timeframe.  As  noted  above,  founders 
will  be  permitted  to  exceed  the 
ownership  concentration  limits  on  a 
temporary  basis.  The  Exchange, 
however,  has  the  authority  to  assure  that 
founders  make  memberships  available 
and  divest  their  ownership  of 
memberships  within  a  reasonable  time 
period  where  they  exceed  the 
concentration  limits.  Specifically,  six 
years  after  trading  begins  on  the  ISE,  the 
Exchange  can  offer  those  membership(s) 
for  sale  if  a  founder  fails  to  lease  or  sell 
at  least  forty  percent  of  the 
memberships  that  exceed  the 
concentration  limitations. ^^  Within  ten 
years  of  initiation  of  trading  on  the 
Exchange,  foimders  must  sell  all 
memberships  that  exceed  the 
concentration  limitations.  Again,  if  a 
founder  does  not  meet  this  requirement, 
the  Exchange  may  sell  the  number  of 
memberships  that  exceed  the 
concentration  limits  for  the  benefit  of 
the  foimder.^^  The  Commission  believes 
that  providing  the  ISE  with  the 
authority  to  sell  off  memberships  where 
a  founder  does  not  dispose  of 
memberships  exceeding  the 
concentration  limits  is  appropriate  to 
ensure  that,  over  time,  the  interests  on, 
and  control  over,  the  Exchange  become 
increasingly  diversified. 

D.  Discipline  and  Oversight  of  Members 

As  a  prerequisite  for  the 
Commission's  approval  of  an  exchange's 
application  for  registration,  the 
exchange  must  be  organized  and  have 
the  capacity  to  carry  out  the  purposes  of 
the  Exchange  Act.  Specifically,  an 
exchange  must  be  able  to  enforce 
compliance  by  its  members,  and  persons 
associated  with  its  members,  with  the 
federal  securities  laws  and  the  rules  of 
the  exchange.5^ 

The  ISE's  rules  generally  provide  that 
it  has  disciplinary  jurisdiction  over  its 


"See ISE  Rule  310(b)(5). 

56  See  ISE  Rule  310(b)(4).  For  example,  if  a 
member  owned  twenty  CMM  memberships,  it 
would  be  required  to  lease  or  sell  at  least  four  (40% 
of  10  is  4)  prior  to  six  years  after  the  date  trading 
on  the  Exchange  commences.  If  that  member  only 
leases  or  sells  two  of  the  memberships  by  six  years 
after  the  date  trading  began  on  the  Exchange,  the 
Exchange  would  take  control  of  two  memberships 
and  sell  them  for  the  member's  benefit. 

5' Section  6(b)(1)  of  the  Exchange  Act,  15  U.S.C. 
78f(b)(l).  For  purposes  of  ISE's  regulatory  authority 
and  rules,  EAMs  are  "Members"  of  the  Exchange. 
See  also  Section  3(a)(3)(A)  of  the  Exchange  Act,  15 
U.S.C.  78c(a)(3)(A)  (defining  the  term  "member"). 
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members  to  enforce  their  compliance 
with  the  ISE's  rules  and  the  federal 
securities  laws.^^  jhe  iSE's  rules  also 
permit  it  to  sanction  members  for 
violations  of  the  Exchange's  rules  and 
violations  of  the  federal  securities  laws 
by,  among  other  things,  expelling  or 
suspending  members,  limiting  members' 
activities,  functions  or  operations,  fining 
or  censuring  members,  or  suspending  or 
barring  a  person  from  being  associated 
with  a  member.s^  The  Exchange's  rules 
also  provide  for  the  imposition  of  fines 
for  minor  rule  violations  in  lieu  of 
commencing  disciplinary 
proceedings.*'" 

The  Commission  finds  that  the  ISE's 
Constitution  and  rules  concerning  its 
disciplinary  and  oversight  programs  are 
consistent  with  the  requirements  of 
Sections  6(b)(7)  and  6(d)  of  the 
Exchange  Act  in  that  they  provide  for 
fair  procedures  for  the  disciplining  of 
members  and  persons  associated  with 
members.  The  Commission  further  finds 
that  the  rules  of  the  Exchange 
adequately  provide  it  with  the  ability  to 
comply,  and  with  the  authority  to 
enforce  compliance  by  its  members  and 
persons  associated  with  its  members, 
with  the  provisions  of  the  Exchange  Act, 
the  rules  and  regulations  thereunder, 
and  the  rules  of  the  Exchange. 

1.  Exchange  Act  Rule  17d-2  Agreements 

Section  17  of  the  Exchange  Act  and 
Rule  17d-2  thereunder  permit  self- 
regulatory  organizations  ("SROs"), 
through  so-called  Rule  17d-2 
agreements,  to  allocate  certain 
regulatory  responsibilities.  Under 
Exchange  Act  Rule  1 7d-l  ,^i  a  broker- 
dealer  that  is  a  member  of  more  than 
one  SRO  has  only  one  DEA,  an  SRO  that 
is  responsible  for  financial  aspects  of 
that  broker-dealer's  regulatory  oversight. 
Exchange  Act  Rule  1 7d-2  ^2  permits 
SROs  to  enter  into  agreements  whereby 
one  SRO  assumes  regulatory 
responsibilities  for  member  firms  (so- 
called  "joint  members")  that  are 
members  of  both  the  examining  SRO 
and  another  SRO.  SROs  that  delegate  an 
area  of  regulation  to  another  SRO  under 
a  Rule  17d-2  arrangement  are  relieved 
of  regulatory  responsibility  under  the 
Exchange  Act  for  that  area.  These 
agreements  help  to  avoid  duplicative 


58  See  ISE  Rules.  Chapter  16. 

59  See  ISE  Rules,  Chapter  15. 

^See  ISE  Rule  1614.  Minor  ISE  rule  violations 
include,  for  example,  violating  the  position  limit 
rules,  failing  to  file  FOCUS  reports,  failing  to 
provide  trade  data,  violating  conduct  and  decorum 
policies,  violating  the  order  entry  rules  (Rule  717(a), 
(c) — (e)),  violating  the  quotation  parameters,  or 
failing  to  execute  orders  in  appointed  options. 

6'17CFR240.17d-l. 

62  17CFR240.17d-2. 


oversight  and  regulation.  Generally, 
these  agreements  cover  such  regulatory 
functions  as  personnel  registration, 
branch  office  examinations  and  sales 
practices.  All  existing  SROs  have 
entered  into  such  agreements.  These 
agreements  must  be  filed  with  and 
approved  by  the  Commission.^' 

The  ISE  intends  to  enter  into  a  Rule 
17d-2  agreement  with  NASD  Regulation 
and  with  the  DOEAs  under  the  Options 
Designation  Plan  ("examining  SROs"). 
The  ISE's  rules  require  that  all  EAMs  be 
members  of  at  least  one  of  the 
examining  SROs.^"  Under  these 
agreements,  the  examining  SROs  will 
examine  firms  that  are  joint  members  of 
the  ISE  and  the  particular  examining 
SRO  for  compliance  with  certain 
provisions  of  the  Exchange  Act,  certain 
of  the  rules  and  regulations  adopted 
thereunder,  certain  examining  SRO 
rules,  and  certain  ISE  rules.  As  noted 
above,  these  agreements  must  be  filed 
with,  and  approved  by,  the  Commission. 
Once  filed,  the  Commission  will  publish 
these  agreements  for  comment. 

2.  "Contracting  Out"  of  Certain 
Regidatory  Functions 

Not  all  of  the  ISE's  regulatory 
responsibilities  will  be  allocated  to 
another  SRO  under  a  Rule  17d-2 
agreement.  For  those  responsibilities 
that  fall  outside  the  scope  of  any  Rule 
17d-2  agreement,  the  ISE  has  contracted 
with  NASD  Regulation  on  a  payment  for 
services  basis  ("Regulatory  Services 
Agreement"). ^5  Under  the  Regulatory 


*^  For  example,  the  Commission  has  approved  a 
regulatory  plan  ("Options  Designation  Plan")  filed 
by  the  Amex,  CBOE,  NASD,  NYSE,  Pacific 
Exchange  ("PCX")  and  Philadelphia  Stock 
Exchange  ("Phlx")  that  allocates  the  regulatory 
responsibilities  among  these  SROs  for  common 
members,  by  designating  four  of  the  participating 
SROs  as  the  options  examination  authority  for  a 
portion  of  the  common  members.  The  SRO 
designated  under  the  plan  as  a  broker-dealer's 
options  examination  authority  is  responsible  for 
conducting  options-related  sales  practice 
examinations  and  investigating  option-related 
customer  complaints  and  terminations  for  cause  of 
associated  persons.  The  designated  SRO  is  also 
responsible  for  examining  a  firm's  compliance  with 
the  provisions  of  applicable  federal  securities  laws 
and  the  rules  and  regulations  thereunder,  its  own 
rules,  and  the  rules  of  any  SRO  of  which  the  firm 
is  a  member.  See  Exchange  Act  Release  No.  20158 
(September  8,  1983).  48  FR  41265  (September  14. 
1983). 

"  See  ISE  Rule  600.  Although  the  rules  of  the  ISE 
do  not  require  that  PMMs  and  CMMs  be  members 
of  an  SRO  with  which  the  ISE  has  entered  into  a 
Rule  17d-2  agreement,  the  ISE's  membership 
application,  which  has  been  included  as  part  of  the 
Exchange's  Form  1,  states  such  a  requirement. 
Accordingly,  the  ISE  is  not  accepting  membership 
applications  from  entities  seeking  to  be  members 
solely  of  the  ISE.  To  change  this  requirement,  the 
ISE  would  have  to  file  a  proposed  rule  change  with 
the  Commission  under  Exchange  Act  Rule  19b— 4. 

"5  Although  the  ISE's  rules  provide  for 
disciplinary  jurisdiction  and  procedures. 


Services  Agreement,  NASD  Regulation 
will  perform  certain  regulatory 
functions  as  an  agent  on  behalf  of  the 
ISE.  Specifically,  NASD  Regulation  will 
process  membership  applications,  will 
conduct  certain  "upstairs" 
investigations  and  will  prosecute  ISE 
enforcement  actions.  The  ISE  also 
intends  to  use  the  hearing  panel 
infrastructure  of  NASD  Regulation  to 
conduct  enforcement  hearings.^*" 
Notwithstanding  the  fact  that  the 
Exchange  will  contract  with  NASD 
Regulation  to  perform  these  functions, 
the  Exchange  continues  to  bear  ultimate 
regulatory  responsibility. 

Several  commenters  suggest  that  the 
ISE  is  attempting  to  abdicate  its  self- 
regulatory  responsibilities  by 
contracting  out  many  of  these  functions 
to  another  SRO.  The  Commission 
disagrees.  The  Commission  has 
previously  recognized  that  contractual 
regulatory  agreements  between  SROs 
outside  of  the  Rule  1 7d-2  context  may 
be  permissible  in  instances  where  it  is 
consistent  with  the  public  interest.^^ 
The  Commission  believes  that  it  is 
reasonable  and  consistent  with  the 
public  interest  to  allow  an  SRO  to 
contract  with  another  SRO  .to  perform 
disciplinary  and  enforcement  functions. 
Discipline  and  enforcement  are 
fundamental  elements  to  a  regulatory 
program,  and  constitute  core  self- 
regulatory  functions.  It  is  essential  to 
the  public  interest  and  the  protection  of 
investors  that  these  functions  are  carried 
out  in  an  exemplary  manner,  and  the 
Commission  believes  that  NASD 
Regulation  has  the  expertise  and 
experience  to  perform  these  functions. 

At  the  same  time,  the  Commission 
believes  that  it  is  important  for,  and  that 
the  Exchange  Act  requires,  the  ultimate 
responsibility  and  primary  liability  for 
self-regulatory  failures  to  rest  with  the 
Exchange  itself,  rather  than  the  SRO 
retained  to  perform  the  disciplinary  and 
enforcement  functions.  Thus,  the  ISE 
will  bear  ultimate  legal  responsibility 
for  the  performance  of  its  self-regulatory 
obligations.  The  SRO  performing  the 
function,  however,  may  nonetheless 
bear  liability  for  causing  or,  in 
appropriate  circumstances,  aiding  and 
abetting  the  Exchange's  violations.^" 


investigatory  processes,  and  arbitration  procedures, 
the  Exchange's  Constitution  provides  it  with  the 
authority  to  contract  with  an  SRO  to  perform  some 
or  all  of  these  functions.  See  ISE  Rules  1615 
(disciplinary  functions);  1706  (hearings  and 
review);  and  1835  (arbitration). 

*•*  See  Amendment  No.  1. 

6'  See  ATS  Release,  supra  note  7. 

**  For  example,  if  failings  by  NASD  Regulation 
have  the  effect  of  leaving  ISE  in  violation  of  any 
aspect  of  the  Exchange's  self-regulatory  obligations, 
ISE  would  bear  direct  liability  for  the  violation. 

Continued 
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3.  Surveillance 
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its  own  surveillance  system  for  trading 
on  the  Exchange.  The  ISE's  staff  will 
operate  the  system  and  be  responsible 
for  conducting  all  aspects  of  the  daily 
surveillance  of  trading  and  its  market 
activities.^'  These  responsibilities  will 
include,  among  other  things,  a  real-time 
audit  trail  to  monitor  market 
participants  and  to  detect  abusive 
trading  activity. 

4.  "Information  Barrier"  Between 
Market  Making  and  "Other  Business 
Activities" 

Currently,  the  rules  of  several  of  the 
SROs  impose  certain  restrictions  on  the 
business  activities  of  a  member  or 
member  organization  that  is  affiliated 
with  a  specialist  or  member 
organization.  However,  a  member  or 
member  organization  that  is  affiliated 
with  a  specialist  or  market  maker  may 
obtain  an  exemption  from  these 
restrictions  if  certain  procedures  are 
established  that  restrict  the  flow  of 
material,  non-public  information 
between  the  affiliated  member  and  the 
specialist  or  market  maker,  i.e..  an 
"information  barrier."  For  example,  the 
rules  of  the  NYSE  provide  that  in  order 
to  obtain  such  an  exemption,  a  member 
or  member  organization  affiliated  with  a 
specialist  or  market  maker  must,  among 
other  things,  establish  another 
organization  separate  and  distinct  from 
the  specialist  or  market  making 
business.  That  is,  "[t]he  specialist 
member  organization  must  function  as 
an  entirely  freestanding,  separate  entity 
responsible  for  its  omti  trading 
decisions,  and  may  not  function  in  any 
manner  as  a  'downstairs'  extension  of 
the  'upstairs'  trading  desk."  '-  The  rules 
of  the  PCX.  however,  do  not  require  that 
a  separate  corporate  entity  be  formed 
with  respect  to  these  business  activities. 
PCX  requires  only  functional  separation, 
not  organizational  separation.''^ 

Similar  to  the  rules  of  the  PCX,  the 
ISE  will  permit  its  market  makers  to 
engage  in  other  business  activities,  or  to 
be  affiliated  with  broker-dealers  that 
engage  in  other  business  activities.'"'  if 
there  is  an  information  barrier  between 


"  The  ISE's  operations  are  subject  to  inspection 
by  the  Commission.  In  addition,  the  ISE's 
surveillance  plan  and  procedures,  as  well  as  the 
implementation  of  them,  are  subject  to  Commission 
inspection  to  ensure  that  the  ISE  adequately 
monitors  its  market  and  its  members,  and  enforces 
its  rules  and  the  federal  securities  laws,  including 
the  anti-fraud  provisions. 

'2  See  NYSE  Rule  98  (and  subsequent 
Guidelines). 

"  See  PCX  Rule  4.20. 

'*  "Other  Business  Activities"  means  (1) 
conducting  an  investment  or  banking  or  public 
securities  business;  (2)  making  markets  in  the  stock 
underlying  the  options  in  which  it  makes  markets; 
or  (3)  functioning  as  an  Electronic  Access  Member. 
See  ISE  Rule  810(a). 


the  market  making  activities  and  the 
other  business  activities,  i.e.,  functional 
separation.^^  In  other  words,  the  ISE 
will  not  require  a  separate,  affiliated 
broker-dealer  organization  to  be 
established.  Thus,  a  market  maker  on 
the  ISE  will  be  permitted  to  also  be  an 
EAM  provided  sufficient  procedures  are 
in  place  to  ensure  that  the  flow  of 
material,  non-public  information 
between  the  two  businesses  is  restricted. 
As  with  the  rules  of  the  other  SROs.  a 
member  seeking  an  exemption  from  the 
restrictions  on  engaging  in  other 
business  activities  must  obtain  approval 
of  its  information  barrier  procedures 
from  the  Exchange. 

The  Commission  finds  that  the 
provisions  governing  "other  business 
activities"  of  market  makers  are 
consistent  with  Section  6(b)(5)  of  the 
Exchange  Act  in  that  they  are  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the  ISE's 
Constitution  and  rules  provide  for  a 
clear  separation  of  the  market  making 
activities  of  a  firm  and  its  affiliated 
brokerage  business.  ^^  The  information 
barrier  between  a  market  maker  and 
affiliated  EAM  should  protect  against  an 
inappropriate  sharing  of  information 
that  could  result  in  market 
manipulation.  The  Commission  expects 
the  ISE  to  be  vigilant  in  monitoring  for 
possible  abuses  in  this  context. 

E.  The  ISE  Trading  System 

The  ISE  will  operate  an  automated 
trading  system  for  standardized  equity 
options.  It  will  conduct  an  agency 
auction  market  similar  to  the  exchange 
markets  currently  in  operation,  although 
the  auction  will  occur  electronically  and 
not  on  a  floor.  This  section  describes  the 
most  significant  rules  emd  procedures 
governing  trading  on  the  ISE. 

1.  Generally 

Generally,  each  PMM  and  CMM  on 
the  ISE  will  enter  its  own  independent 
quotations  into  the  ISE  System 
("System").  PMMs  and  CMMs  will  enter 
size  with  their  quotations,  which  must 
meet  the  minimum  size  requirements, 
established  by  the  Exchange  for  the 
execution  of  customer  orders.  EAMs 
will  enter  agency  and  principal  orders- 
into  the  System.  PMMs  will  have 
terminals  that  provide  them  with 


"See  ISE  Rule  810. 

'*  One  of  the  commenters  asserts  that  the 
information  barrier  requirement  is  not  sufficient  to 
address  concerns  over  internalization  of  order  flow. 
See  Sutherland  Asbill  Letter  2.  This  concern  is 
discussed  in  conjunction  with  internalization 
below. 
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information  on  all  of  the  orders  and 
quotations  pending  in  the  System,  while 
CMMs  and  EAMs  will  have  terminals 
that  display  the  best  bid  and  offer 
("BBO")  currently  quoted  on  the  ISE  in 
each  options  series,  as  well  as  the 
aggregate  size  of  the  BBO. 

On  the  existing  exchanges,  market 
makers  are  appointed  to  options  classes 
within  particular  physical  "zones"  on 
the  trading  floor.^^  Because  the  ISE  will 
not  have  a  physical  trading  floor, 
options  classes  will  be  divided  into 
Groups  of  options  classes. ^^  Each  Class 
A  membership  will  represent  the  right 
to  be  the  PMM  in  one  Group, ^^  and  each 
Class  B  membership  will  represent  the 
right  to  be  a  CMM  in  one  Group. ^^  One 
PMM  and  at  least  two  CMMs  will  be 
appointed  to  each  options  class  traded 
on  the  Exchange.**^ 

Overall,  there  will  be  a  total  of  10 
PMMs  (one  in  each  Group)  and  100 
CMMs  (ultimately  10  in  each  Group),  hi 
addition  to  being  able  to  enter 
quotations,  PMMs  and  CMMs  will  be 
able  to  enter  "immediate  or  cancel" 
orders  ^^  for  options  in  their  assigned 
Groups.  Subject  to  certain  limitations, 
PMMs  and  CMMs  also  will  be  permitted 
to  place  orders  in  any  of  the  other 
Groups  of  options  classes,  but  will  not 
be  allowed  to  enter  quotations  outside 
their  assigned  Group(s).83  EAMs  will 
not  be  permitted  to  enter  orders  that 
would  effectively  result  in  market 
making  on  the  Exchange.'*'' 

2.  Order  Execution  and  Priority  Rules 

a.  Generally 

Trades  will  occur  when  orders  or 
quotations  match  in  the  System.  A 
customer  order  in  the  System  (on  the 
book)  will  always  have  priority.  If  more 
than  one  customer  order  has  been 
entered  into  the  System  at  the  same 
price,  priority  will  be  based  on  the  time 
of  order  entry.  The  System  will  not 
automatically  execute  a  public  customer 
order  at  a  price  inferior  to  the  price 
quoted  on  another  options  exchange. ^^ 
In  this  situation,  the  PMM  must  address 


"  See.  e.g.,  PCX  Rule  6.35  (providing  that  market 
makers  may  select  up  to  six  contiguous  posts  to 
comprise  a  "Primary  Appointment  Zone)". 

'8  See  ISE  Rule  802(b).  The  ISE  intends  to  trade 
all  of  the  series  of  approximately  six  hundred 
actively-traded  options  classes,  which  it  will  divide 
into  ten  Groups  of  approximately  sixty  classes  each. 
See  ISE  Form  1,  Exhibit  N. 

'«  Sfie  ISE  Constitution,  Article  11,  Section  1(c). 

»o  See  ISE  Constitution.  Article  II.  Section  2(c). 

»i  See  ISE  Rule  802(c). 

"2  An  "immediate-or-cancel"  order  requires  that 
all  or  part  of  the  order  be  executed  as  soon  as  the 
broker  enters  a  bid  or  offer:  the  portion  not  executed 
is  automatically  canceled. 

83  See  ISE  Rules  805(b)  and  804(a). 

B-"  See  ISE  Rule  71 7(b). 

85  See  ISE  Rule  714(a). 


such  orders  either  by  establishing 
parameters  for  matching  away-market 
quotations  or  by  handling  them 
individually.  The  ISE  states  that,  if  a 
PMM  decides  to  attempt  to  get  the  better 
price  from  the  away  market  for  the 
customer  order,  the  order  will  remain  in 
the  System  during  this  process.  Thus, 
while  a  PMM  may  be  seeking  the  away 
market  price  for  the  order,  that  order 
can  be  executed  against  a  new  incoming 
ISE  market  order  at  a  price  that  would 
not  "trade  through"  the  away  market.^*^ 
If  a  member  enters  a  limit  order  into 
the  System  that  crosses  trading  interest 
already  in  the  System,  a  trade  will 
occur,  to  the  extent  that  size  is  available, 
at  the  price  of  the  trading  interest 
already  in  the  System.  After  executing 
against  that  trading  interest,  the  limit 
order  will  trade  against  other  trading 
interest  in  the  System  until  the  limit 
order  is  filled  in  its  entirety  or  the  order 
depletes  the  available  size  at  that  price. 
If  any  amount  of  the  limit  order  remains 
unexecuted,  the  balance  of  the  order 
will  become  the  best  bid  or  offer."'  * 

b.  Internalization  Issues 

With  the  increase  of  multiple  trading 
of  options  classes,  the  options  markets 
are  under  significant  pressure  to  attract 
or  retain  business.  One  approach  to 
increasing  business  on  an  exchange  is  to 
allow  members,  including  primary 
market  makers  and  order  entry  firms,  a 
preference  in  trading  with  customer 
orders  they  bring  to  the  market.  These 
preferences  have  the  effect  of  reducing 
intramarket  price  competition  by  giving 
priority  to  a  member  based  on  its  status 
as  a  specialist  or  as  the  firm  that  brought 
the  order  to  the  exchange  as  opposed  to 
giving  priority  to  a  member  first  to  quote 
at  the  best  price.  If  exchange  ndes  do 
not  provide  a  fair  opportunity  to 
compete  for  orders  based  on  price,  firms 
and  individuals  could  have  less 
incentive  to  be  competing  market 
makers  on  an  exchange  and  price 
competition  may  suffer.  Eventually,  if 
execution  guarantees  to  particular 
exchange  members  become  too  great, 
competitive  market  makers  within 
markets  could  diminish,  and  with  them 


8BSee  Amendment  No.  1.  Exhibit  6.  The 
Commission  notes  that  ISE  may  need  to  address 
certain  of  its  order  execution  and  priority  rules 
when  a  national  linkage  is  developed  for  the 
options  markets.  See  infra  note  lOB  and 
accompanying  text  and  section  E.2.C  (discussing  the 
proposed  options  linkage  plans). 

8'  In  addition,  trades  will  not  necessarily  occur 
when  quotes  of  PMMs  and  CMMs  match  or  cross 
each  other.  Such  matches  or  crosses  possibly  could 
occur  because  market  maker  auto-quotalion  systems 
respond  at  different  speeds.  To  address  this  issue, 
a  trade  between  two  or  more  market  makers  will 
onlv  occur  after  the  quotes  remain  matched  for  a 
defined  amount  of  time,  which  will  be  less  than  one 
second. 


active  or  potential  intramarket  price 
competition.  As  a  result,  the  published 
quotations,  and  the  prices  available  on 
a  market,  could  deteriorate — ultimately 
harming  investors. 

A  number  of  commenters  expressed 
concerns  that  the  ISE's  trading  system 
would  not  foster  vigorous  intramarket 
competition,  and  would  permit  an 
inordinate  amoiuit  of  internalization  of 
order  flow  on  the  ISE.""  The 
Commission  does  not  view  the  basic 
trading  structure  of  the  ISE  as 
inconsistent  with  intramarket 
competition,  or  necessarily  resulting  in 
the  pervasive  internalization  of  order 
flow."^  Therefore,  the  Commission  finds 
that  the  ISE's  trading  system  is 
consistent  with  Section  6(b)(5)  of  the 
Exchange  Act  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest.^  As 
with  any  other  options  market,  however, 
the  degree  of  intramarket  competition  is 
determined  by  the  market's  specific 
trading  procedures,  which  will  be  set 
forth  in  the  ISE's  rules.  As  explained 
further  below,  for  purposes  of  t>eginning 
trading,  the  ISE  will  need  to  file  certain 
rule  change  proposals  with  the 
Commission  pursuant  to  Exchange  Act 
Rule  19b-4  to  specify  in  the  rules  how 
it  intends  to  allocate  order  flow."' 

(i)  Allocation  Algorithm 

ISE  Rule  713(e)  states  that  the 
Exchange  will  determine  a  procedure 
for  allocating  executions  among  non- 
customer  orders  and  market  makers  in 
cases  where  all  public  customer  orders 
have  been  executed  and  there  are  two  or 
more  non-customer  orders  or  market 
maker  quotes  at  the  best  price.  The  ISE, 
however,  did  not  include  this  allocation 
algorithm  in  its  Form  1  registration 
application.  Commenters  assert  that  the 
absence  of  the  algorithm  from  the  rule 
made  meaningful  comment  imfeasible. 
The  Commission  does  not  believe  it  is 
necessary  to  address  the  allocation 
algorithm  referred  to  in  this  provision 
for  the  purposes  of  registering  the  ISE  as 
a  national  securities  exchange. 
Following  the  approval  of  the  ISE's 


88  See.  e.g..  Sutherland.  Asbill  and  Brennan 
Letters  2  and  3.  CBOE  Letters  1  and  2,  and  Timber 
Hill  Letter. 

89 "Internalization"  is  generally  known  as  the 
direction  of  order  flow  by  a  broker-dealer  to  an 
affiliated  specialist  or  order  flow  executed  by  that 
broker-dealer  as  market  maker.  See  Exchange  Ac1 
Release  No.  37619A  (September  6,  1996).  61  FR 
48290  (September  12.  1996)  at  n.357  (File  No.  S7- 
30-95). 

^SeelSU.S.C.  78f[b)(5). 

"'  The  Commission  intends  to  publish  these 
proposals  in  the  Federal  Register  for  comment. 
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registration  application,  however,  the 
ISE  will  need  to  file  a  rule  proposal  with 
the  Commission  pursuant  to  Rule  19b— 4 
under  the  Exchange  Act  to  establish  the 
Exchange's  Minimum  Size  referred  to  in 
this  Rule.^*^  This  rule  proposal  must  be 
consistent  with  statutory  standards. 

(ii)  Block  Order  Mechanism 

The  ISE's  rules  provide  a  mechanism 
for  handling  block-size  orders  on  the 
Exchange.^''  This  mechanism  generally 
adapts  the  block  trading  procedures 
followed  on  the  existing  options 
exchanges  to  the  ISE's  electronic 
system.^^  Specifically,  a  special  "block 
order  trading  mechanism"  ("BOM")  will 
be  available  to  EAMs  to  enable  them  to 
solicit  market  participation  for  block- 
size  orders  of  fifty  or  more  contracts. ^^ 
As  on  the  other  exchemges,  this 
mechanism  is  intended  to  minimize  the 
market  impact  of  large  orders  and  uses 
a  "quote  request"  methodology. 

In  general,  the  BOM  will  permit  an 
EAM  to  seek  out  liquidity  for  the 
execiition  of  block-size  orders  by 
electronically  soliciting  indications  of 
the  prices  and  sizes  at  which  "crowd 
participants"^""  would  be  willing  to 
trade  with  block-size  orders.  The  BOM 
will  enable  an  EAM  to  enter  a  block 
order  along  with  a  limit  price.  i°i  The 
System  will  then  broadcast  an 
anonymous  message  to  the  crowd 
participants.  The  members  of  the 
trading  crowd  will  have  a  specified 
amount  of  time  in  which  to  respond  to 
the  broadcast  message  with  their 
indications. ^°2  The  ISE  represents  that 


^The  Commission  intends  to  publish  the 
proposal  in  the  Federal  Register  for  comment. 

3'  See  ISE  Rule  716.  The  ISE  defines  a  block-size 
order  as  an  order  for  fifty  (50)  contracts  or  more. 
See  ISE  Rule  716(a). 

*" Generally,  on  a  traditional  options  exchange,  a 
broker  will  represent  a  block-size  order  in  the 
trading  crowd  (located  on  the  trading  floor)  to 
discover  what  price  and  associated  size  is  available 
to  trade  with  the  block  order. 

9«  See  ISE  Rule  716.  Use  of  the  BOM  is  not 
required  for  block-size  orders.  The  fact  that  this 
feature  is  optional  is  similar  to  the  other  options 
exchanges  where  a  broker  has  the  option  of 
representing  a  customer  order  at  a  trading  post  on 
a  floor  versus  entering  the  order  into  an  exchange's 
electronic  order  routing  system. 

100  "Crowd  Participants"  is  defined  as  market 
makers  appointed  to  an  options  class  under  Rule 
803,  as  well  as  other  members  with  proprietary 
orders  at  the  ISE  BBO  for  a  particular  series.  See 
ISE  Rule  716(b). 

""  The  functionality  of  the  System  allows  the 
EAM  to  specify  exactly  what  information  will  be 
disseminated  to  the  market.  The  EAM  using  the 
BOM  may  determine  the  amount  of  information  that 
will  be  disclosed  in  the  broadcast  to  crowd 
participants.  For  example,  the  broadcast  can 
disclose  that  there  is  a  sell  or  a  buy  order,  or  it 
could  ask  for  size  on  either  side.  The  broadcast  also 
may  or  may  not  display  size  or  price  or  any 
conditions  on  the  block-size  order. 

'"'The  ISE's  registration  application  did  not 
contain  the  time  period  that  crowd  participants 


the  responses  are  internal  to  the  System 
and  are  not  disclosed  to  any  market 
participants,  including  the  EAM 
entering  the  block-size  order.  At  the  end 
of  the  response  period,  the  order  will 
automatically  be  executed,  unless  there 
is  insufficient  size  to  execute  the  order 
consistent  with  the  terms  of  the  order. 

Bids  (offers)  on  the  ISE  at  the  time  the 
block  order  is  executed  that  are  priced 
higher  (lower)  than  the  block  execution 
price,  as  well  as  responses  to  the 
broadcast  message  that  are  priced  higher 
(lower)  than  the  block  execution  price, 
will  be  executed  at  the  block  execution 
price.  Responses  to  broadcast  messages, 
quotes  and  non-customer  orders  at  the 
block  execution  price  will  participate  in 
the  execution  of  the  block-size  order. ^"^ 
After  the  trade  is  executed  (or  if  there 
is  no  trade),  all  unexecuted  responses 
are  removed  from  the  System  and  have 
no  further  standing. 

One  commenter  contends  that  fifty 
contracts  is  a  relatively  small  order  size 
to  be  called  block-size. 'o*  The 
Commission  believes  that  fifty  contracts 
is  a  reasonable  size  for  use  of  a  special    • 
execution  mechanism  like  the  BOM. 
First,  the  BOM  is  a  mechanism  by 
which  EAMs  must  take  the  time  to  work 
an  order  on  an  order-by-order  basis. 
Such  effort  should  encourage  EAMs  to 
use  this  mechanism  for  larger  orders 
they  believe  require  special  handling. 
Second,  given  that  the  average  retail 
order  is  for  less  than  ten  contracts 
(thereby  falling  outside  the  definition  of 
block),  the  BOM  will  not  be  available  for 
most  small  retail  orders. 

Three  commenters  also  criticize  the 
ISE's  limited  dissemination  of  broadcast 
messages. '05  They  assert  that  such  a 
limitation  inhibits  opportunities  for 
price  improvement.  The  ISE  responds 
that  its  limited  broadcast  is  designed  to 
involve  those  ISE  members  who  express 
an  active  interest  in  trading  the  options 
series.  The  ISE  also  asserts  that  limiting 
the  broadcast  to  market  makers  and 
members  at  the  ISE  BBO  acts  as  an 
incentive  to  those  members  to  provide 
additional  liquidity  at  that  price. '"^  It 
appears  that  the  ISE  is  attempting  to 
emulate  electronically  the  floor 
environment  by  limiting  the  persons  to 

would  have  to  respond  to  a  block  trade  broadcast. 
The  ISE  will  file  a  rule  change  prior  to  beginning 
trading  to  establish  this  time  period. 

""  As  noted  above,  the  ISE  will  be  required  to  file 
a  rule  change  with  the  Commission  proposing  the 
Exchange's  order  allocation  algorithm.  See  supra 
note  91. 

■<«  .See  CBOE  Letter  1. 

'05  See  CBOE  Letter  1,  Amex  Letter,  and 
Sutherland,  Asbill  and  Brennan  Letter  2. 

""■See  Amendment  No.  1.  Exhibit  6. 
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whom  a  block  (or  facilitation)  broadcast 
message  is  sent.  Currently,  block  and 
facilitated  executions  occur  on  the 
floors  of  the  options  exchanges  without 
ever  being  exposed  to  anyone  other  than 
those  persons  standing  in  the  trading 
crowd.  The  Commission  believes  that  it 
may  ultimately  be  desirable  to  expose 
block-size  and  facilitated  orders  more 
broadly  than  to  a  narrow,  privileged 
audience  in  order  to  provide  price 
improvement  opportunities  prior  to 
their  execution.  Nonetheless,  the  floor- 
based  exchanges  do  not  currently 
operate  in  that  manner.  The 
Commission  does  not  believe  that  an 
automated  exchange  like  tiie  ISE  should 
be  held  to  a  higher  display  standard  in 
this  particular  context  by  being  required 
to  expose  these  orders  to  participants 
that  are  not  displaying  interest  in  the 
option.  To  do  so  could  favor  non- 
automated  markets.  Because  the  ISE,  as 
an  all-electronic  auction  market  for 
options,  is  the  first  of  its  kind  in  the 
options  industry,  the  Commission 
believes  it  is  appropriate  to  allow  the 
ISE  to  limit  its  definition  of  "crowd 
participants"  as  described  above.  As 
electronic  trading  of  options  becomes 
more  widespread,  this  issue  of  limited 
display  may  warrant  reexamination. 

Two  commenters  also  expressed 
concerns  that  an  order  of  as  small  as 
fifty  contracts  may  he  executed  outside 
the  NBBO,  thereby  failing  to  provide 
intermarket  price  protection  for  the 
person  entering  the  block-size  order.'"' 
The  Commission  notes  that  some  block 
orders,  by  virtue  of  their  larger  size,  may 
indeed  need  to  be  executed  outside  of 
the  NBBO  in  order  to  be  executed  in 
full.  Customers  buying  or  selling  large 
size  orders  are  generally  aware  that  the 
order  may  not  be  filled  at  the  NBBO. 
This  can  often  be  the  cost  of  getting  a 
full  execution.  The  ISE,  however,  will 
provide  block  protection  to  orders  on 
the  ISE  book.  In  the  event  that  there  are 
better-priced  quotes  and  orders  on  the 
ISE  book  at  the  time  the  block  order  is 
executed,  those  quotes  and  orders  will 
have  priority,  and  will  receive  price 
protection  by  being  executed  at  the 
block  price.  They  will  not  be  executed 
at  a  worse  price  than  the  block  price.  It 
is  true  that  the  ISE  will  not  provide 
intermarket  price  protection  for  persons 
entering  block  size  orders,  but,  as  noted 
above,  this  is  often  the  cost  of  getting  an 
execution  in  full.  This  is  a  cost  that 
market  participants  entering  block  size 
orders  generally  are  willing  to  pay  so  as 
to  not  grossly  impact  the  market  price 
while  trying  to  have  their  order 
executed.  Moreover,  such  orders  are  still 


subject  to  a  broker's  duty  of  best 
execution  for  its  customer. 

The  Commission  notes  that  it  is 
ciurently  considering  several  proposed 
options  linkage  plans,'"**  all  of  which 
provide  for  intermarket  price  protection 
by  containing  a  prohibition  against 
trade-throughs.i"^  Each  of  the  plans 
provides  that,  in  the  event  that  a  block 
trade  trades  through  a  better-priced 
market, "0  the  better-priced  market  must 
be  satisfied  at  the  price  of  the 
transaction  that  caused  the  trade- 
through  (i.e.,  the  block  price).  However, 
because  the  ISE's  definition  of  "block" 
is  for  fifty  contracts  or  more,  block-size 
orders  executed  on  the  ISE  that  do  not 
satisfy  the  plans'  definition  of  "block 
trade"  would  be  required  to  satisfy  the 
price  of  the  bid  or  offer  that  was  traded 
through,  rather  than  the  block  price." ' 

(iii)  Facilitation  Mechanism 

The  existing  options  markets  have 
procedures  governing  the  manner  in 
which  a  member  may  facilitate  a 
customer's  order  by  trading  with  the 
order  using  its  proprietary  account.''^ 
This  is  referred  to  as  a  "firm 
facilitation."  These  procedures 
generally  are  tailored  to  exchanges  with 
physical  trading  floors  and  traditional 
open  outcry  systems.  Because  the  ISE 
will  function  as  a  fully  automated 
auction  market  and  will  not  have  a 
trading  floor,  it  has  adapted  a  "firm 
facilitation"  mechanism  to  an  electronic 
context. 

Specifically,  ISE  Rule  716(d)  provides 
an  EAM  with  the  ability  to  use  a  specid 
"facilitation  mechanism"  to  enter  a 
block  size  customer  order  (minimum  of 
50  contracts)  and  execute  the  order  as 
principal.  An  EAM  is  not  otherwise 
permitted  to  execute  an  agency  order  as 


•o'SeeCBOE  Letter  1  and  Amex  Letter. 


io«The  Commission  recently  ordered  the  current 
options  markets  to  work  jointly  toward  establishing 
a  national  market  system  plan  providing  for  the 
linkage  of  all  the  options  markets.  See  Exchange  Act 
Release  No.  42029  (October  19,  1999).  64  FR  57674 
(October  26,  1999)  ("Options  Linkage  Order"). 
Three  plans  were  filed  by  CBOE/Amex,  Phlx  and 
PCX.  Copies  of  these  proposed  plans  are  available 
in  the  Commission's  Public  Reference  Room  under 
File  No.  4-429. 

"•»  A  trade-thorough  occurs  where  a  customer's 
order  is  executed  on  one  exchange  at  a  price 
inferior  to  that  available  on  another  exchange. 
Currently,  intermarket  trade-throughs  can  occur  in 
the  options  markets  because  there  is  no  efficient 
means  for  accessing  quotes  across  these  markets. 

""The  proposed  plans  uniformly  define  a  "block 
trade"  as  a  trade  that:  (i)  is  of  block  size,  defined 
as  500  contracts  or  more  and  a  premium  value  of 
at  least  $150,000;  (ii)  is  effected  at  a  price  outside 
of  the  NBBO;  and  (iii)  involves  either  a  cross  (where 
a  member  of  the  exchange  represents  all  or  a 
portion  of  both  sides  of  the  trade)  or  any  other 
transaction  that  is  not  the  result  of  an  execution  at 
the  current  bid  or  offer  on  the  exchange. 

'"The  plans  differ  with  respect  to  the 
appropriate  size  of  satisfaction. 

"2  See,  e.g..  Amex  Rule  950(d),  Commentar)'  .02. 
and  CBOE  Rule  6.74(b). 


principal  unless  the  order  is  first 
permitted  to  interact  with  other  interest 
on  the  ISE.  When  an  order  is  entered 
into  the  facilitation  mechanism,  the  ISE 
will  send  a  facilitation  broadcast  to 
crowd  participants.' '■'  The  broadcast 
message  is  anonymous  and  informs 
crowd  participants  of  the  proposed 
transaction.  The  facilitation  broadcast 
will  contain  information  on  the  terms 
and  conditions  of  the  order,  including 
the  facilitation  price.  The  identity  of  the 
EAM  will  not  be  disclosed.  The 
recipients  of  the  broadcast  will  have  a 
designated  amount  of  time,  set  by  the 
Exchange,  to  respond."*  The  responses 
must  be  priced  at  the  price  of  the  order 
being  facilitated  and  must  not  exceed 
the  size  of  the  order  being  facilitated. 
The  responses  will  not  be  disseminated. 
If  a  crowd  participant  is  willing  to 
improve  the  price  of  a  facilitation  order, 
it  may  do  so  by  entering  its  quote  or 
order  in  the  ISE  order  book  at  least  ten 
seconds  prior  to  the  expiration  of  the 
facilitation  broadcast,  which  provides 
the  facilitating  member  the  opportunity 
to  consider  whether  it  is  willing  to 
facilitate  the  customer  order  at  that 
better  price. 

At  the  end  of  the  set  time  period 
given,  the  facilitation  order  will  be 
automatically  executed  in  full.  The 
facilitation  order  will  be  executed  at  the 
facilitation  price  unless  there  is 
sufficient  interest  on  the  ISE  order  book 
to  execute  the  order  in  its  entirety  at  a 
better  price.  If  the  order  is  executed  at 
the  facilitation  price,  any  better-priced 
orders  or  quotes  on  the  order  book  will 
receive  price  protection  in  the  same 
manner  as  the  BOM,  and  thus  will  be 
executed  at  the  price  of  the  facilitation 
order.  The  EAM  entering  the  facilitation 
order  will  be  allocated  a  minimum  of 
forty  percent  of  the  original  size  of  the 
facilitation  order,  but  only  after  better- 
priced  orders  and  quotes,  as  well  as 
public  customer  orders  at  the 
facilitation  price  are  executed. "^ 
Responses  to  the  broadcast,  quotes  and 
non-customer  orders  at  the  facilitation 
price  will  participate  in  the  execution  of 
the  facilitation  order  according  to  an 


"'See  supra  note  100  (defining  crowd 
participants). 

"*The  ISE's  registration  application  did  not 
contain  the  time  period  that  crowd  participants 
would  have  to  respond  to  a  facilitation  broadcast. 
The  ISE  will  file  a  rule  proposal  prior  to  beginning 
trading  to  establish  this  time  period.  The 
Commission  understands  that  the  ISE  intends  this 
time  period  to  be  thirty  seconds.  The  Commission 
intends  to  publish  the  proposal  in  the  Federal 
Register  for  comment. 

"■^  In  .^mendment  No.  1,  the  ISE  proposed  to  give 
the  EAM  a  guaranteed  minimum  participation  right 
of  fifty  percent  of  the  original  size  of  the  facilitation 
order.  The  ISE  has  reduced  this  participation  right 
to  forty  percent.  See  Amendment  No.  2. 
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participation  by  other  market 
participants. 

It  is  difficult  to  assess  the  precise 
level  at  which  guarantees  may  begin  to 
erode  competitive  market  maker 
participation  and  potential  price 
competition  within  a  given  market.  In 
the  future,  after  the  Commission  has 
studied  the  impact  of  guarantees,  the 
Commission  may  need  to  reassess  the 
level  of  these  guarantees.  For  the 
immediate  term,  the  Commission 
believes  that  forty  percent  is  not  clearly 
inconsistent  with  the  statutory 
standards  of  competition  and  free  and 
open  markets. 

c.  Trade-or-Fade 

PMMs  and  CMMs  will  have  the 
ability  to  set  parameters  regarding  their 
willingness  to  trade  generally  with  a 
broker-dealer's  proprietary  order.  When 
the  Exchange  receives  such  an  order, 
any  CMM  or  PMM  quotations  in  the 
System  will  be  executable  only  up  to  the 
size  of  the  PMM's  or  CMM's  pre-set 
parameters.  The  matching  rules 
discussed  above  otherwise  would 
remain  the  semie.  Upon  completion  of 
the  trade,  if  a  PMM  or  CMM  that  has 
established  parameters  for  trading 
against  a  proprietary  order  does  not 
provide  a  complete  fill  of  the  order,  the 
PMM  or  CMM  caimot  continue  to  quote 
at  that  price  and  must  move  its 
quotation  to  the  next  level.  "^  Orders  of 
market  makers  on  other  options 
exchanges  will  be  handled  on  an  order- 
by-order  basis  by  the  PMM  and  CMMs. 

One  commenter  criticizes  the  ISE's 
"trade-or-fade"  rule.'^o  it  argues  that  the 
ISE's  "trade-or-fade"  rule,  which 
replicates  an  identical  rule  on  the  other 
options  exchanges,  should  not  be 
permitted.  It  suggests  that  a  "trade-or- 
fade"  rule  results  in  phantom  quoting 
by  market  makers,  which,  in  its  opinion, 
invites  market  manipulation.  It  fiirther 
asserts  that  a  "trade-or-fade"  rule  would 
be  particularly  problematic  on  the  ISE, 
given  that  the  ISE  intends  to  tally  and 
display  to  members  the  aggregate  size  of 
all  orders  and  quotes  entered  into  the 
system  at  the  BBO.  The  commenter 
argues  that,  if  market  makers  are 
permitted  to  retreat  from  their  quotes 
when  they  receive  a  broker-dealer  order, 
then  the  quoted  market  will  be  illusory 
to  broker-dealers. '2' 

Although  the  Coimnission  agrees  that 
the  concept  of  "trade-or-fade"  raises 
some  concern,  for  purposes  of 
registration  it  will  not  hold  the  ISE  to  a 


'  "This  provision  is  akin  to  the  "trade-or-fade" 
rules  of  the  other  options  exchanges.  See,  e.g., 
CBOE  Rule  8.51(b). 

'2" See  Timber  Hill  Letter. 

"» See  Timber  Hill  Letter. 


different  standard  than  that  to  which  all 
of  the  existing  options  markets  are 
currently  held.  Requiring  the  ISE  to 
maintain  firm  quotes  for  non-customer 
orders  at  this  time  would  put  it  at  a 
competitive  disadvantage  in  relation  to 
the  other  options  markets.  The  proposed 
options  linkage  plans  would  limit 
"trade-or-fade"  policies  with  respect  to 
principal  and  customer  orders  from 
other  markets  up  to  a  certain  size.  ^22 
The  Commission  expects  the  options 
markets,  including  the  ISE,  to  reassess 
the  relevance  of  their  internal  "trade-or- 
fade"  provisions  at  the  time  the  linkage 
is  implemented. 

3.  Limitations  on  EAMs  and  Non- 
Customer  Orders 

The  ISE's  rules  contain  certain  unique 
provisions  restricting  competition  by 
EAMs  and  highly  automated 
customers.  123  The  ISE  asserts  that  these 
provisions  are  needed  in  light  of  its 
business  model  and  the  electronic 
natiu-e  of  the  Exchange.  The  ISE 
business  model  depends  on  competition 
between  one  PMM  and  ten  CMMs  per 
options  class.  To  encourage 
participation  by  these  market  makers,  it 
limits  the  ability  of  non-CMMs/PMMs  to 
compete  as  market  makers  on  .equal 
terms  in  its  automated  system.  The 
Commission  does  not  believe  that,  given 
the  ISE's  fully  automated  auction 
market,  this  balance  between  market 
makers  and  non-market  makers  is 
inconsistent  with  the  Exchange  Act's 
requirements.  The  Commission  believes 
that  this  determination,  however,  may 
require  review  in  light  of  subsequent 
rule  changes  or  experience  with  the 
extent  of  competition  that  develops 
within  the  ISE's  structure. 

a.  Limitations  on  Market  and 
Marketable  Limit  Orders 

ISE  Rule  717(a)  prohibits  EAMs  from 
entering  into  the  System,  as  principal  or 
agent,  non-customer  market  orders  or 
non-customer  limit  orders  that  cross  the 
market  and  that  cannot  be  executed 
within  two  minimum  trading 
increments  of  the  best  bid  or  offer. 
These  orders  will  be  canceled  by  the 
System.  The  ISE  has  represented  that 
this  provision  is  designed  to  limit 
volatility.  The  ISE  believes  that,  in  an 
electronic  market,  non-customer  market 
orders  have  the  potential  to  create 
market  volatility  by  trading  at  different 
price  levels  until  executed  in  their 
entirety. 

One  commenter  asserts  that  this  is  the 
type  of  limitation  that  the  Commission 
generally  has  been  unwilling  to  approve 


'^2  See  supra  note  108. 
'".See  ISE  Rule  717. 
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in  the  past. ^  2"  However,  the 
Commission  beUeves  that  this  provision 
may  be  more  appropriate  in  a  fully 
automated  auction  market.  Without 
such  a  restriction,  it  would  be  possible 
for  non-customers  to  use  large-size 
orders  to  quickly  take  out  the  entire 
electronic  order  book.  Ultimately,  a  non- 
customer  order  could  walk  through  the 
entire  ISE  book  without  other  market 
participants  having  an  opportunity  to 
react.  Because  the  book  is  wholly 
accessible  electronically,  the  ISE's 
displayed  prices  could  be  eliminated 
without  an  opportunity  for  market 
makers  to  respond.  In  contrast,  customer 
orders  are  much  less  likely  to  have  this 
effect  given  their  typically  smaller  size. 
Furthermore,  it  would  be  extremely 
difficult  for  customer  orders  to  quickly 
take  out  the  book  because  these  orders 
receive  intermarket  price  protection. 
The  Commission  is  concerned  that  this 
provision  may  excessively  limit  access 
to  broker-dealers  to  trade  with  the  ISE's 
published  prices.  Nonetheless,  in  view 
of  the  untested  nature  of  the  ISE's 
electronic  market,  the  Conmiission  has 
no  reason  to  believe  at  this  time  that  this 
provision  is  inconsistent  with  the 
statute.  Once  experience  is  gained  in  the 
ISE  market,  this  provision  may  need  to 
be  reassessed. 

b.  Restrictions  on  EAMs  Acting  as 
Market  Makers 

ISE  Rule  717(b)  prohibits  EAMs  from 
entering  into  the  System,  as  principal  or 
agent,  limit  orders  in  the  same  options 
series,  for  the  account  or  accounts  of  the 
same  or  related  beneficial  owners,  in 
such  a  manner  that  the  EAM  or  the 
beneficial  owner{s}  effectively  is 
operating  as  a  market  maker  by  holding 
himself  out  as  willing  to  buy  and  sell 
such  options  contracts  on  a  regular  or 
continuous  basis. ^^s  Essentially,  this 
provision  prevents  EAMs  from  using 
limit  orders  to  effectively  quote  and 
make  markets  on  the  ISE. 

One  commenter  criticizes  this 
provision.  ^^^  It  asserts  that  the 
regulatory  costs  and  benefits  likely  to 
result  from  an  exchange's  prohibition  of 
"off-floor  market  making"  must  be 
analyzed  on  an  exchange-by-exchange 
or  crowd-by-crowd  basis.  It  suggests  that 
the  European  electronic  exchange 
model,  which  encourages  market 
makers  by  charging  them  lower 
transaction  fees  rather  than  giving  them 


monopoly  rights,  would  be  more 
appropriate. '26 

"The  Commission  believes  that  this 
provision  is  reasonable  in  an  effort  to 
prevent  EAMs  from  reaping  the  benefits 
of  market  making  activities  without 
having  any  of  the  concomitant 
obligations.  Specifically,  PMMs  and 
CMMs  have  affirmative  market  making 
obligations,  including  providing 
continuous  quotations  during  all  market 
conditions. '2^  The  Commission  also 
believes  that  the  provision  is  designed 
to  prevent  customers  from  acting  as 
uiu-egistered  market  makers,  and 
obtaining  an  unfair  advantage  by  their 
orders  always  appearing  at  the  top  of  the 
book  by  virtue  of  their  public  customer 
status.  Moreover,  this  prohibition  is 
appropriate  to  prevent  public  customers 
from  continually  entering  limit  orders  of 
fewer  than  ten  contracts,  triggering 
certain  PMM  obligations.  A  PMM  has 
the  responsibility  to  assure  that  each  ISE 
BBO  disseminated  market  quote  in  each 
series  of  options  is  for  a  minimum  of  ten 
contracts.  When  the  ISE  BBO  represents 
one  or  more  public  customer  orders  for 
less  than  a  total  of  ten  contracts  at  that 
price,  the  PMM  is  obligated  to  buy  or 
sell  at  that  price  the  nimiber  of  contracts 
needed  to  make  the  disseminated  quote 
firm  for  ten  contracts.' ^^  This 
responsibility  arises  when  the  ISE 
receives  a  public  customer  limit  order 
for  fewer  than  ten  contracts  that  would 
improve  the  ISE  BBO.""  xhe 
Commission  believes  that,  if  EAMs  or 
beneficial  owners  were  permitted  to 
enter  multiple  customer  limit  orders  to 
such  an  extent  that  they  were  effectively 
acting  as  market  makers,  and,  at  the- 
same  time,  jump  ahead  of  all  other 
orders  on  the  book,  they  would  have  an 
inordinate  advantage  over  other 
participants  on  the  Exchange. 

c.  Restrictions  on  Order  Size 

ISE  Rule  717(c)  prohibits  EAMs  from 
entering  into  the  System,  as  principal  or 
agent,  multiple  orders  for  a  single 
trading  interest  if  one  or  more  orders  is 
for  less  than  ten  contracts.  This  rule  is 
designed  to  prevent  EAMs  from  abusing 
a  PMM's  responsibilities.  As  noted 
above,  a  PMM  has  the  responsibility  to 
assure  that  each  ISE  BBO  is  always  firm 
for  a  minimum  of  ten  contracts.  When 
the  ISE  BBO  represents  one  or  more 


1"  See  CBOE  Letter!. 

^^^The  provision  provides  several  factors  that  the 
Exchange  will  consider,  among  other  things,  in 
determining  whether  an  EAM  or  beneficial  owner 
effectively  is  operating  as  a  market  maker.  See  ISE 
Rule  717(b). 

"6  See  Timber  Hill  Letter. 


1"  See  Timber  Hill  Letter. 

'^»See  ISE  Rule  804(e)(1)  and  (2). 

■^9SeeISERulee03(c)(l). 

'3°  This  responsibility  arises  only  when  the 
aggregate  ISE  BBO  falls  below  ten  contracts,  not 
when  the  size  of  an  individual  quote  or  order  falls 
below  this  level.  Hence,  multiple  quotes  or  orders 
for  less  than  ten  contracts  may  be  on  the  order  book 
at  the  ISE  BBO  without  creating  the  need  for  the 
PMM  to  step  in,  so  long  as  the  aggregate  size  of  the 
ISE  BBO  is  equal  to  or  greater  than  ten  contracts. 


public  customer  orders  for  less  than  a 
total  often  contracts  at  that  price,  the 
PMM  is  obligated  to  buy  or  sell  at  that 
price  the  number  of  contracts  needed  to 
make  the  disseminated  quote  firm  for 
ten  contracts. '3'  Absent  this 
prohibition,  an  EAM  feasibly  could 
break  up  an  order  for  a  single  trading 
interest  into  several  different  orders  of 
less  than  ten  contracts  each  and  trigger 
the  PMM's  obligation  either  to  trade 
with  each  order  at  the  improved  price 
or  to  make  up  the  difference  in  the  size 
of  the  disseminated  quote.  The 
Commission  believes  that,  if  EAMs,  as 
principal  or  agent,  were  permitted  to 
enter  multiple  orders  of  less  than  ten 
contracts  for  a  single  trading  interest, 
this  would  give  them  the  ability  to  take 
advantage  of  the  PMMs. 

This  provision  also  provides  that  non- 
customer  orders  for  less  than  ten 
contracts  will  be  rejected  or  cancelled 
automatically  if  such  orders  would 
cause  the  size  of  the  ISE's  BBO  to  be 
fewer  than  ten  contracts.  The 
Commission  believes  that,  absent  this 
provision,  non-customer  orders  for  less 
than  ten  contracts  coidd  cause  the  ISE 
BBO  to  be  firm  for  less  than  ten 
contracts,  in  conflict  with  the  ISE's 
business  model  of  continually 
displaying  a  minimum  of  ten  contracts. 
PMMs  are  not  obligated  to  trade  with 
these  orders  or  to  make  up  the 
difference  in  the  disseminated  size  of 
the  ISE  BBO.  This  provision  does  not 
mean  that  all  non-customer  orders  must 
be  for  ten  or  more  contracts.  It  simply 
means  that  if  a  non-customer  waats  to 
improve  the  ISE  BBO,  it  must  do  so  for 
at  least  ten  contracts. 

d.  Limits  on  Internalization 

(i)  Restrictions  on  Principal 
Transactions 

ISE  Rule  717(d)  limits  an  EAM's 
ability  to  execute  as  principal  orders  it 
represents  as  agent.  Specifically,  an 
EAM  may  only  execute  as  principal  an 
order  it  represents  as  agent  if  (i)  the 
agency  order  is  first  exposed  on  the  ISE 
for  at  least  two  minutes,  (ii)  the  EAM 
has  been  bidding  or  offering  on  the  ISE 
for  at  least  two  minutes  prior  to 
receiving  an  agency  order  that  is 
executable  against  such  bid  or  offer,  or 
(iii)  the  EAM  uses  the  facilitation 
mechanism. '^2  xhis  provision  is  an 
attempt  to  prohibit  an  EAM  from 
executing,  as  principal,  an  order  it 
represents  as  agent  unless  the  order  is 


>"  See  ISE  Rule  803(c)(1). 

"'The  Commission  notes  that  the  ISE  intends  to 
propose,  through  a  Rule  19b-4  rule  filing,  that  this 
timeframe  be  reduced  to  thirty  seconds.  The 
Commission  intends  to  publish  the  proposal  in  the 
Federal  Register  for  comment. 
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(1)  Pmhibition  on  t.  le  Disclosure  of 
Agency  Orders 

Commenters  hav4  said  that  under  the 


might  be  able  to 


internalize  orders  ii  idirectly  through 
arrangements  with  hird  parties.  In 
response,  the  ISE  h  is  adopted 
supplementary  material  to  Rule  400 
(Just  and  Equitable  Principles  of  Trade) 
to  address  the  cone  }ms  that  a  member 
might  disclose  certi  in  information  to  a 
third  party  regardir  g  agency  orders. '^'' 
Specifically,  a  member  will  be 
prohibited  from  dis  closing  to  a  third 
party  '^^  informaticn  regarding  agency 
orders  represented  )y  the  member  prior 
to  entering  such  on  ers  into  the  ISE's 
System  in  order  to  i  Jlow  the  third  party 
to  attempt  to  execu  e  against  the 
member's  agency  oi  ders.  A  member's 
disclosing  informal  ion  regarding  agency 
orders  prior  to  the  <  xecution  of  such 
orders  on  the  ISE  w  ould  provide  an 
inappropriate  infor  national  advantage 
to  the  third  party  ir  violation  of  Rule 
400. 

The  Commission  believes  that  this 
interpretation  shou  d  help  to  prevent  an 
EAM  from  doing  in  directly  what  it  is 
prohibited  from  do  ng  directly.  The 
provision  should  p  ove  beneficial  in 


'  See.  e.g.,  Sutherland 

Letters  2.  and  3;  CBOE  Letter 

"■•  See  Amendment  N 

'^"^  See  Amendment  N 

'■>•  For  purposes  of  thi 

includes  any  other  perso  i 

affiliates  of  the  member. 


Asbill,  and  Brennan 
1. 
2. 
2. 

provision,  a  third  party 
or  entity,  including 


preventing  members  from  "gaming"  the 
System.  Specifically,  the  interpretation 
is  designed  to  ensure  that  members  do 
not  circumvent  the  intent  to  prohibit  a 
firm  from  acting  as  both  principal  and 
agent  unless  the  firm's  agency  orders 
have  been  exposed  on  the  ISE  for  at 
least  two  minutes.  An  EAM  generally 
must  expose  orders  it  represents  as 
agent  before  it  may  execute  them  as 
principal.  Absent  the  prohibition  on  the 
disclosure  of  this  type  of  information,  a 
member  and  a  third  party  could 
potentially  use  the  ISE  to  execute  their 
orders  with  each  other  without  exposing 
these  orders  to  other  trading  interest. 
The  Commission  believes  that  this 
interpretation  will  do  much  to  prevent 
a  firm  from  trading  as  principal  with 
orders  it  represents  as  agent  with  a  third 
party  with  whom  it  shares  a  beneficial 
interest.  In  the  Commission's  view,  this 
interpretation  should  prove  helpful  in 
curbing  a  firm's  ability  to  internalize 
order  flow. 

(2)  Prohibition  on  Trading  Via 
Prearranged  Transactions 

The  ISE  represents  that  the  intent  of 
Rule  717(d)  is  to  prevent  an  EAM  from 
executing  agency  orders  to  increase  its 
economic  gain  by  trading  against  an 
order  without  first  giving  other  trading 
interest  on  the  ISE  an  opportunity  to 
either  trade  with  the  agency  order  or  to 
trade  at  the  execution  price  when  the 
EAM  was  already  bidding  or  offering  on 
the  ISE  book.  Nevertheless,  the  ISE 
recognizes  that  it  may  be  possible  for  an 
EAM  to  establish  a  relationship  with  a 
customer  to  realize  similar  economic 
benefits  as  it  would  achieve  by 
executing  agency  orders  as  principal.  To 
address  this  issue,  the  ISE  has  adopted 
supplementary  material  to  provide  that 
it  will  be  a  violation  of  Rule  717(d)  for 
an  EAM  to  be  a  party  to  any 
arrangement  designed  to  circumvent 
Rule  717(d)  by  providing  an  opportimity 
for  a  customer  to  regularly  execute 
against  agency  orders  handled  by  the 
EAM  immediately  upon  their  entry  into 
the  System. '37  The  Commission  believes 
that  this  interpretation  should  be 
helpful  in  preventing  an  EAM  from 
thwarting  the  restrictions  on  trading  as 
principal.  This  interpretation  is  also  a 
suitable  prophylactic  measure  against 
possible  gaming,  mentioned  above,  of 
trading  in  the  System. 

e.  Limits  on  Solicited  Orders 

ISE  Rule  717(e)  requires  EAMs  to 
expose  orders  they  represent  as  agent  on 
the  ISE  for  at  least  two  minutes  before 
they  may  be  executed  in  whole  or  in 
part  by  orders  solicited  from  members 


"'  See  Amendment  No.  2. 


and  non-member  broker-dealers  to 
interact  with  such  orders.  This 
effectively  requires  an  EAM  to  give 
agency  orders  an  opportunity  to  interact 
with  trading  interest  on  the  ISE  before 
executing  such  orders  against  orders  the 
EAM  solicits  from  other  broker-dealers. 
This  provision  does  not  limit  an  EAM's 
ability  to  cross  an  agency  order  with  a 
solicited  customer  order. 

One  commenter  questioned  whether 
the  ISE  was  attempting  to  distinguish 
between  the  solicitation  of  public 
customer  orders  from  the  solicitation  of 
broker-dealer  orders  for  the  purposes  of 
this  rule.  138  The  ISE  represents  that  it 
distinguishes  between  public  customer 
orders  and  broker-dealer  orders  in  order 
to  achieve  a  balance  between  the 
interests  of  EAMs  and  market  makers. 

The  Commission  notes  that  solicited 
public  customer  orders  are  currently 
treated  differently  on  the  CBOE  and  the 
Amex.  The  CBOE  requires  that  orders 
solicited  from  a  public  customer  be 
exposed  to  the  trading  crowd  prior  to  an 
upstairs  firm  executing  an  order  it 
represents  as  agent  with  that  solicited 
order.  In  contrast,  the  Amex  does  not 
require  an  upstairs  firm  to  present  to  the 
trading  crowd  an  order  solicited  from  a 
public  customer  prior  to  the  upstairs 
firm  crossing  that  order  with  an  order  it 
represents  as  agent. '^s  The  ISE  has 
opted  to  follow  the  rule  as  it  exists  on 
Amex. 

The  ISE  has  adopted  supplementary 
material  to  clarify  that  it  will  be  a 
violation  of  ISE  Rule  717(e)  for  an  EAM 
to  cause  the  execution  of  an  order  it 
represents  as  agent  on  the  ISE  by  orders 
it  solicited  from  members  and  non- 
member  broker-dealers  to  transact  with 
such  orders,  whether  such  solicited 
orders  are  entered  into  the  System 
directly  by  the  EAM  or  by  the  solicited 
party  (either  directly  or  through  another 
member),  if  the  member  fails  to  expose 
those  orders  on  the  Exchange  as 
required  by  ISE  Rule  717(e).i4o  The 
Commission  believes  that  this 
interpretation  is  appropriate  because  it 
clarifies  that  solicited  orders  must  be 
exposed  on  the  System  regardless  of 
who  enters  such  orders. 

Overall,  the  Commission  believes  that 
requiring  exposure  on  the  ISE  of  orders 
solicited  by  an  EAM  should  help  to 
proscribe  potential  internalization  of 
customer  order  flow  by  a  firm 
representing  an  order  as  agent. 


'5»  See  CBOE  Letter  1. 

""The  Commission  notes  that  in  1998  the  Amex 
proposed  to  adopt  a  rule  similar  to  the  CBOE's 
regarding  the  treatment  of  solicited  public  customer 
orders.  The  filing  was  withdrawn  by  the  Amex.  See 
File  No.  SR-Amex-98-19. 

'♦°See  Amendment  No.  2. 
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/.  Restrictions  on  the  Electronic 
Generation  of  Orders 

ISE  Rule  717(f)  prohibits  members 
from  entering,  or  permitting  the  entry  of, 
orders  created  and  conununicated 
electronically  without  manual  input 
unless  such  orders  are  non-marketable 
limit  orders  to  buy  (sell)  that  are  priced 
higher  (lower)  than  the  best  bid  (offer) 
on  the  ISE  (i.e.,  limit  orders  that 
improve  the  best  price  available  on  the 
Exchange). i**^  This  provision  is  not 
designed,  however,  to  prohibit  EAMs 
from  electronically  communicating  to 
the  ISE  orders  manually  entered  by 
customer  orders  into  front-end 
corrununications  systems  (e.g.,  internet 
gateways,  online  networks). 

Certain  commenters  criticize  this 
provision  by  noting  that  the  rule  was 
likely  created  to  prevent  day  traders 
with  automated  trading  systems  from 
sending  orders  to  the  ISE  whenever  they 
identify  an  arbitrage  opportunity  that 
could  be  capitalized  by  trading  the 
option  on  the  ISE  and  another  related 
option  on  another  exchange. ^■'^  One 
commenter  argues  that  because  the 
Commission  has  rejected  similar  rule 
proposals  in  the  past,  the  ISE  should  not 
be  permitted  to  have  such  a  rule.^'*^ 

The  Commission  shares  commenters' 
concerns  that  these  provisions  inhibit 
competition  between  automated 
customers  and  ISE  market  makers.  In 
the  equity  markets,  limit  orders  from 
active  customers  have  been  a  valuable 
source  of  quote  competition. 
Nonetheless,  the  Commission 
recognizes  that  the  ISE's  business  model 
depends  on  market  makers  for 
competition  and  liquidity.  Unlike  flat 
open  systems  used  elsewhere  in  the 
world,  customer  orders  in  ISE  receive 
priority  over  market  makers.  Allowing 
electronic  entry  directly  into  a  fully 
automated  system  could  give  automated 
customers  a  significant  advantage  over 
market  makers.  This  could  undercut  the 
ISE  business  model.  Moreover,  the  ISE's 
prohibition  on  electronically  entered 
limit  orders  matching  the  best  bid  and 
offer  still  allows  limit  orders  at 
improved  prices.  For  these  reasons,  the 
Commission  is  unable  to  conclude  that 
this  limitation  violates  the  statutory 
requirements.  In  the  future,  however, 
this  limitation  may  need  to  be  reviewed 
in  light  of  experience  with  the  ISE. 


F.  Listing  Procedures 

The  Commission  notes  that  the  ISE 
has  filed  its  proposed  listing  procedures 
in  Amendment  No.  2.  These  procedures 
reflect  those  used  by  the  existing 
exchanges  trading  standardized  options 
and  under  which  The  Options  Clearing 
Corporation  ("OCC")  operates.  Although 
these  procedures  were  not  published  in 
the  Federal  Register  for  notice  and 
comment,  the  Commission  notes  that 
they  have  previously  been  approved  for 
use  by  other  exchanges  after  notice  and 
comment.!'**  Accordingly,  the 
Commission  believes  that,  in  the 
interest  of  uniformity,  it  is  appropriate 
to  approve  these  procedures  as  part  of 
the  ISE's  exchange  registration. 

G.  Fees 

The  ISE  has  not  included  its  proposed 
fee  schedule  in  its  registration 
application.  Generally,  changes  to 
exchange  fees  are  filed  pursuant  to 
Section  19(b)(3)(A)  of  the  Exchange  Act 
and  are  effective  upon  filing.'*^  The  ISE, 
however,  will  submit  a  rule  filing 
regarding  its  fees  pursuant  to  Section 
19(b)(1) !'»«  and  Rule  19b-4  ''•^ 
thereunder  prior  to  begiiming  trading. 
This  will  enable  the  fees  to  be  published 
in  the  Federal  Register  for  notice  and 
comment,  prior  to  Commission  action. 
The  Commission  must  find  that  the 
ISE's  proposed  fees  are  consistent  with 
Section  6(b)  of  the  Act,!'*"  in  general, 
and  further  the  objectives  of  Section 
6(b)(4)  !*"  in  particular,  in  that  they  will 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

H.  Miscellaneous 

Recognizing  that  the  ISE  is  a  new, 
fully  electronic  options  exchange,  the 
Commission  believes  it  would  be 
unwise  and  impracticable,  at  the  outset, 
to  cast  the  Exchange  into  a  preconceived 
mold.  The  Commission  believes  that  the 
ISE's  governance  provisions  and  trading 
rules  are  sufficiently  clear  for  the 
purposes  of  granting  it  exchange 
registration.  Requiring  the  ISE  to 
provide  a  high  degree  of  specificity  with 
respect  to  certain  of  its  rules  before 
registration  as  an  exchange  is  likely 
unfeasible  because  it  will  be  difficult  for 
the  ISE  to  determine  exactly  who  or 
what  decisions  may  need  to  be  made 


'•"  See  Amendment  No.  2. 

'"^  See.  e.g..  CBOE  Letters  1  and  2. 

'■•3  See  CBOE  Letters  1  and  2.  The  Commission 
notes  that  the  proposals  thai  the  CBOE  is  referring 
to  deah  primarily  with  the  definition  of  a  "public 
customer."  See  File  Nos.  SR-CBOE-g3-20.  SR- 
CBOE-95-23,  and  SR-CBOE-96-07. 


»■'■'  See  Exchange  Act  Release  No.  29698 
(September  17,  1991).  56  FR  48594  (September  25. 
1991)  (order  approving  the  loint-Exchange  Options 
Plan). 

'«15U.S.C.78s(b)(3)(A). 

•«15U.S.C.  78s(b)(l). 

i'"17CFR240.19b-4. 

>«15  tl.S.C.  78f(b). 

'«15U.S.C.  78f(b)(4). 


until  the  Exchange  actually  begins 
operating.  As  the  ISE  gains  experience, 
the  Commission  expects  that  the 
Exchange  will  take  appropriate  steps  to 
ensure,  among  other  things,  that  its 
rules  continue  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.  However,  as  noted 
above,  the  ISE  will  be  required  to  file 
certain  rule  changes  with  the 
Commission  pursuant  to  Rule  19b-4 
under  the  Exchange  Act  prior  to 
beginning  trading. i^" 

The  Commission  also  notes  that  the 
ISE  will  need  to  enter  into  several 
regulatory  agreements  and  plans  before 
it  may  begin  trading.  Specifically,  the 
ISE  must  join  the  Plan  for  the  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information 
(known  as  the  Options  Price  Reporting 
Authority),  the  OCC,  the  Intermarket 
Surveillance  Group  Agreement,  the 
Joint -Exchange  Options  Plan,  and  the 
Options  Sales  Practice  Agreement.  In 
addition,  as  mentioned  above  the  ISE 
intends  to  enter  into  a  Rule  1 7d-2 
agreement  with  NASD  Regulation.  This 
agreement  must  be  filed  with  and 
approved  by  the  Commission. 

IV.  Conclusion 

An  appropriate  order  granting 
exchange  registration  will  issue. 

By  the  Commission  (Chairman  Levitt  and 
Commissioners  Johnson.  Hunt,  Carey  and 
Unger). 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-4976  Filed  3-1-00;  8:45  am] 
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In  the  Matter  of  the  Application  of  The 
International  Securities  Exchange  LLC 
for  Registration  as  a  National 
Securities  Exchange;  Order  Granting 
Registration  as  a  National  Securities 
Exchange 

February  24.  2000. 

The  International  Securities  Exchange 
LLC,  having  filed  an  application  with 
the  Commission  for  registration  as  a 
national  securities  exchange  pursuant  to 
Section  6  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act");  and 

In  reviewing  the  ISE's  registration 
application,  the  Commission  has 
weighed  the  particular  rule  provisions 


'50  See  17  CFR  240.19b-4. 
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against  the  regulatoi  y  objectives  of  the 
Exchange  Act.  Amoi  ig  other  things, 
those  objectives  eml  lody  the  concept 
that  exchanges  will  ieal  fairly  with  the 
public;  that  exchanj  es  will  be  organized 
in  such  a  fashion  as  to  ensure  their 
continued  viability  n  asserting  self- 
regulatory  oversight  over  their  members; 
and  that  exchanges  :  nay,  so  far  as  is 
consistent  with  othe  r  regulatory 
objectives  of  the  Acl ,  maintain 
competitive  viabilit;  ■  with  other 
exchanges.  Applyin  5  these  criteria,  the 
Commission  finds  it  in  the  public 
interest  to  declare  e:  fective  the 
registration  of  the  IS  E  on  the  basis  of  its 
present  rules;  and 

It  appearing  to  the  Commission  that 
the  rules  of  the  exch  ange  provide  for  the 
expulsion,  suspension  or  disciplining  of 
a  member  for  condu  :t  or  proceeding 


inconsistent  with  ju 


it  and  equitable 


principles  of  trade  a  ad  declare  that  the 
willful  violation  of  <  ny  provisions  of  the 
Exchange  Act,  or  of  iny  rule  or 
regulation  thereund  jr.  shall  be 
considered  conduct  or  proceeding 
inconsistent  with  ju  it  and  equitable 
principles  of  trade;  <  nd  It  further 
appearing  that  the  e  cchange  is  so 
organized  as  to  be  al  ile  to  comply  with 
the  provisions  of  th«  Exchange  Act  and 
the  rules  and  regula  ions  thereimder, 
and  that  the  rules  of  the  exchange  are 


just  and  adequate  to 


and  to  protect  inves  ors;  and 
Finally,  it  appeari  ig  that  the  rules  of 


impose  any  burden 
is  not  necessary  or 
purposes  of  the 


the  exchange  do  not  i 
on  competition  that 
in  furtherance  of  thq  1 
Exchange  Act; 

It  is  ordered  that  t  le  application  of  the 
International  Securi  ies  Exchange  LLC 


for  registration  as  a 


;  lational  securities 


exchange  be,  and  he  reby  is,  granted 

By  the  Commission. 
Margaret  H.  McFarlai^, 
Deputy  Secretary. 

[FR  Doc.  00-4977  File#  3-1-00;  8:45  ami 
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Proposed  Option  Market 
by  the  American  St  >ck 
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Pacific  Exchange, 
Stock  Exchange 


February  24.  2000. 

I.  Introduction 

On  January  19, 
llAa3-2  under  the 


insure  fair  dealing 


Notice  of  Filing  of 
Linkage  Plans 
Exchange, 
Exchange, 
Philadelphia 


snd 


ZdOO,  pursuant  to  Rule 
securities  Exchange 


Act  of  1934  ("Act")  1  and  an  order 
issued  by  the  Securities  and  Exchange 
Commission  ("SEC"  or 
"Commission"),^  the  American  Stock 
Exchange  LLC  ("Amex"),  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"), 
Pacific  Exchange,  Inc.  ("PCX"),  and 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  filed  with  the  Commission 
proposed  plans  for  the  purpose  of 
creating  and  operating  an  inter-market 
option  linkage  ("plans"). ^  As  discussed 
below,  Amex  and  CBOE  filed  identical 
plans  (the  "Ame'x/CBOE  plan")  and 
PCX  and  Phlx  filed  separate  plans. 
Although  the  four  exchanges  achieved 
consensus  on  the  majority  of  issues 
pertaining  to  a  linkage,  disagreement 
remains  on  several  significant  matters. 
Specifically,  the  exchanges  failed  to 
agree  about  whether  the  linkage  should 
require  routing  of  orders  based  on  price/ 
time  priority,'*  who  should  have  access 
to  the  linkage,  and  the  appropriate 
remedy  owed  when  one  market  trades  at 
a  price  inferior  to  that  displayed  on 
another  market  (known  as  a  "trade- 
through").  Pursuant  to  Rule  llAa3- 
2(c)(1),  the  Commission  is  publishing 
this  notice  of,  and  soliciting  comments 
on,  the  Amex/CBOE  plan.  The 
Commission  is  also  publishing  this 
notice  of  the  PCX  and  Phlx  plans,  which 
differ  fi'om  the  Amex/CBOE  plan  with 
respect  to  certain  elements  which  the 
Commission  is  considering  including  in 
a  linkage  plan  ^  and  as  to  which  the 


'17CFR240.11Aa3-2. 

'On  October  19, 1999.  the  Commission  issued  an 
Order  directing  the  exchanges  to  file  a  national 
market  system  plan  for  linking  the  options  markets 
within  90  days.  Securities  Exchange  Act  Release 
No.  42029  (October  19.  1999).  64  FR  57674  (October 
26, 1999)  ("October  19.  1999  Order"). 

^The  Commission's  October  19,  1999  Order  also 
requested  the  International  Securities  Exchange 
("ISE")  to  participate  with  the  options  exchanges  in 
the  development  of  an  inter-market  linkage  plan. 
The  ISE  has  filed  an  application  with  the 
Commission  to  register  as  a  national  securities 
exchange.  See  Securities  Exchange  Act  Release  No. 
41439  (May  24.  1999)  64  FR  29367  (June  1.  1999). 
The  ISE  submitted  a  plan  identical  to  that  filed  by 
Amex  and  CBOE.  Because  the  Commission  has  not 
approved  the  ISE's  application  for  registration  as  a 
national  securities  exchange,  however,  the  ISE  may 
not  be  a  signatory  to  a  linkage  plan  at  this  time. 

••  Both  PCX  and  Phlx  propose  price/time  priority 
as  an  element  of  the  linkage.  Price/time  priority 
generally  requires  that  if  an  exchange  receives  em 
order  but  it  is  not  the  first  exchange  to  display  the 
best  price,  that  exchange  must  route  the  order  to  the 
exchange  that  was  first  at  the  best  price.  PCX  and 
Phlx  propose  a  number  of  textual  distinctions  from 
the  Amex/CBOE  plan  to  incorporate  price/time 
priority.  In  the  Phlx  plan,  many  of  the  proposed 
modifications  to  the  Amex/CBOE  plan  relate  to  an 
expanded  role  for  the  facilities  manager.  Although 
the  term  'facilities  manager"  is  not  defined  in  the 
plans,  it  is  presumed  by  the  plans  to  be  an  outside 
vendor  who  may  be  selected  to  build  and  operate 
a  system  linking  the  options  exchanges'  existing 
systems. 

^  Rule  llAa3-2  specifically  provides  that  the 
Commission  may  approve  a  proposed  national 


Commission  therefore  also  seeks 
comments. 

n.  Background 

In  1975,  Congress  directed  the 
Commission  to  oversee  the  development 
of  a  national  market  system.^  At  the 
time,  the  trading  of  standardized 
options  was  relatively  new.^  As  a  result, 
the  Commission  deferred  applying  to 
the  options  markets  many  of  the 
national  market  system  initiatives  that 
applied  to  the  equity  markets  to  give 
options  trading  an  opportunity  to 
develop.  Nevertheless,  since  the 
establishment  of  the  options  exchanges, 
the  Commission  has  repeatedly  called 
for  market  integration  facilities  for  the 
options  markets."  In  1991,  in  response 


market  system  plan  "with  such  changes  or  subject 
to  such  conditions  as  the  Commission  may  deem 
necessary  or  appropriate." 

6  Pub.  L.  No.  94-29  Stat.  97  (1975). 

'  The  trading  of  standardized  options  on 
securities  exchanges  began  in  1973,  with  the 
organization  of  CBOE  as  a  national  securities 
exchange.  See  Securities  Exchange  Act  Release  No. 
9985  (February  1, 1973)  1  S.E.C.  Doc.  11  (February 
13,  1973).  Subsequently,  the  Commission  approved 
options  pilot  programs  at  Amex.  Phlx.  PCX,  and  the 
Midwest  Stock  Exchange  ("MSE").  The  New  York 
Stock  Exchange  ("NYSE")  began  trading  options  in 
1985.  See  Securities  Exchange  Act  Release  No. 
11144  (December  19,  1974)  40  FR  3258  (January  20. 
1975);  Securities  Exchange  Act  Release  No.  11423 
(May  15.  1975)  6  S.E.C.  Doc.  894  (May  28.  1975); 
Securities  Exchange  Act  Release  No.  12283  (March 
30.  1976)  41  FR  14454  (April  5.  1976);  Securities 
Exchange  Act  Release  No.  13045  (December  8, 
1976)  41  FR  54783  (December  15.  1976);  and 
Securities  Exchange  Act  Release  No.  21759 
(February  14. 1985)  50  FR  7250  (February  21. 1985). 
The  MSE's  options  program  was  merged  into  the 
CBOE's  program  in  1979.  The  NYSE  sold  its  options 
business  to  CBOE  in  1997.  Currently,  Amex.  CBOE, 
PCX,  and  Phlx  are  the  only  national  securities 
exchanges  that  trade  standardized  options. 

*  See  Report  of  the  Special  Study  of  the  Options 
Markets  to  the  Securities  and  Exchange 
Commission.  96th  Cong.,  1st  Sess.  (Comm.  Print  No. 
96-IFC3,  December  22,  1978)  (examining  the  major 
issues  of  market  structure  in  standardized  options 
markets,  including  multiple  trading);  Securities 
Exchange  Act  Release  No.  16701  (March  26. 1980) 
45  FR  21426  (April  1,  1980)  (deferring  expansion 
of  multiple  trading  to  afford  the  options  exchanges 
an  opportunity  to  consider  the  development  of 
market  integration  facilities);  Securities  Exchange 
Act  Release  No.  22026  (May  8.  1985)  50  FR  20310 
(May  15,  1985)  (urging  options  market  participants 
to  consider  the  development  of  market  integration 
facilities);  Directorate  of  Economic  and  Policy 
Analysis.  "The  Effects  of  Multiple  Trading  on  the- 
Market  for  OTC  Options  '  (November  1986);  Office 
of  the  Chief  Economist.  "Potential  Competition  and 
Actual  Competition  in  the  Options  Market" 
(November  1986);  Securities  Exchange  Act  Release 
No.  26871  (May  26.  1989)  54  FR  24058  (June  5. 
1989)  (requesting  comment  on  three  measures, 
including  an  inter-market  linkage).  In  1989,  the 
Commission  adopted  Rule  19c-5.  which  generally 
prohibits  any  exchange  from  adopting  rules  limiting 
its  ability  to  list  any  stock  option  cla.ss  because  that 
option  class  is  listed  on  another  exchange.  See 
.Securities  Exchange  Act  Release  No.  26870  (May 
26,  1989)  54  FR  23963  dune  5.  1989).  In  proposing 
Rule  19C-5.  the  Commission  acknowledged  that 
market  integration  facilities  were  unlikely  to  be 
built  voluntarily  if  they  were  a  prerequisite  to 
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to  these  calls,  four  of  the  five  options 
exchanges  submitted  a  proposal  for  the 
development  of  a  linkage.^  The  plan 
was  never  adopted,  in  part,  because  a 
consensus  among  the  exchanges  could 
not  be  achieved  regarding  the  feasibility 
of  implementing  a  single  linkage  plan. 
In  February  of  1999,  Chairman  Levitt 
wrote  to  the  options  exchanges 
expressing  the  need  to  develop  system 
liiJcages  and  data  processing  facilities 
between  the  options  markets. *"  On 
October  1, 1999,  the  Chairman  again 
wrote  to  the  options  exchanges 
requesting  their  cooperation  and 
consensus  on  an  inter-market  linkage 
plan."  On  October  19, 1999,  with  no 
substantial  progress  having  been  made 
by  the  options  markets  to  develop  a 
linkage,  the  Commission  ordered  the 
markets  to  submit  a  linkage  plan  within 
90  days.  12  The  Commission  required 
that,  at  a  minimimi,  any  plan  submitted 
under  the  October  19, 1999  Order  must 
include  uniform  trade-through  rules  and 
an  expanded  definition  of  public 
customer  to  include  agency  orders 
presented  by  competing  exchanges.  ^^ 
On  January  19,  2000,  Amex  and  CBOE 
submitted  the  Amex/CBOE  plan  and 
PCX  and  Phlx  filed  separate  plans.  The 
plans  diverge  on  several  fundamental 
issues,  the  details  of  which  are 
discussed  below. 

m.  Description  of  the  Plans 

The  three  different  plans  submitted  by 
the  respective  exchanges  reflect 
numerous  areas  of  agreement  between 
the  exchanges.''*  A  brief  summary  of 


multiple  trading.  See  Securities  Exchange  Act 
Release  No.  24613  (|une  18,  1987)  52  FR  23849 
(June  25,  1987).  In  1990,  then  Chairman  Breeden 
requested  that  the  options  exchanges  develop  an 
inter-market  linkage  plan.  See  Letter  from  Chairman 
Breeden  to  the  Registered  Options  Exchanges  dated 
January  9,  1990. 

9  See  Securities  Exchange  Act  Release  No.  30187 
(January  14,  1992)  57  FR  2612  (January  22, 1992) 
(soliciting  comments  on  an  inter-market  linkage 
plan  submitted  by  four  out  of  five  options 
exchanges). 

'"See  Letters  from  Arthur  Levitt,  Chairman.  SEC, 
to  Richard  F.  Syron,  Chairman  and  Chief  Executive 
Officer,  Amex;  William  J.  Brodsky,  Chairman  and 
Chief  Executive  Officer,  CBOE,  Robert  M.  Greber, 
Chairman  and  Chief  Executive  Officer,  PCX;  and 
Meyer  S.  Frucher,  Chairman  and  Chief  Executive 
Officer,  Phlx;  dated  February  10,  1999. 

"  See  Letters  from  Chairman  Levitt,  to  Salvatore 
Sodano,  Chairman  and  Chief  Executive  Officer, 
Amex;  William  J.  Brodsky,  Chairman  and  Chief 
Executive  Officer.  CBOE;' Philip  D.  DeFeo, 
Chairman  and  Chief  Executive  Officer,  PCX;  and 
Meyer  S.  Frucher.  Chairman  and  Chief  Executive 
Officer,  Phbc;  dated  October  1,  1999. 

'^  See  note  2,  supra. 

•<  As  previously  noted,  Amex  and  CBOE  filed 
identical  plans  and  ISE  has  stated  its  intent  to 
execute  the  Amex/CBOE  plan  as  a  signatory  should 
the  Commission  grant  the  ISE's  application  for 
registration  as  a  national  securities  exchange.  See 
notes  3  and  4  and  accompanying  text,  supra. 


each  section  of  the  plans,  highlighting 
their  distinctions,  is  provided  below. 
The  full  text  of  the  separate  plans 
submitted  by  the  options  exchanges  is 
available  on  the  Commission's  website 
at  ivMTV.sec.gov,  at  the  principal  offices 
of  the  options  exchanges,  and  at  the 
Commission. 

A.  Definitions 

Section  2  of  each  of  the  plans  defines 
specific  terms  for  purposes  of  the 
plans. '^  With  minor  exceptions,  the 
definitions  proposed  in  each  of  the 
plans  are  generally  consistent.  For 
example,  the  plans  define  three  types  of 
"linkage  orders":  (1)  "Principal  acting 
as  agent  ("P/A")  order,"  defined  as  an 
order  for  the  principal  account  of  a 
"market  maker"  authorized  to  represent 
customer  orders  reflecting  the  terms  of 
a  related  unexecuted  customer  order  for 
which  the  market  maker  is  acting  as 
agent;  (2)  "principal  order,"  defined  as 
an  order  for  the  principal  account  of  an 
"eligible  market  maker"  that  is  not  a  P/ 
A  order;  and  (3)  "satisfaction  order," 
defined  as  an  order  for  the  principal 
account  of  an  exchange  member  who 
initiated  a  trade-through  that  is  sent 
through  the  "linkage"  to  satisfy  the 
trade-through  liability. 

As  discussed  below,  the  plans  diff^er 
on  the  extent  to  which  market  makers 
should  get  access  to  the  linkage  with 
respect  to  proprietary  business.  The 
definition  of  "eligible  market  maker"  is 
important  because  it  delineates  which 
market  makers  are  eligible  to  participate 
in  the  linkage  for  their  proprietary 
accoimts.  An  "eligible  market  maker"  is 
defined  in  the  plans  of  Amex,  CBOE, 
and  PCX  with  respect  to  an  "eligible 
options  class,"  as  a  "market  maker" 
that:  (i)  Is  assigned  to,  and  is  providing 
two-sided  quotations  in,  the  eligible 
option  class;  (ii)  is  participating  in  its 
market's  automatic  execution  system  in 
such  eligible  option  class;  and  (iii)  is  not 
prohibited  from  sending  "principal 
orders"  in  such  eligible  option  class 
through  the  linkage  pursuant  to  the 
plan.  These  prohibitions  are  discussed 
below.  Phlx  would  delete  item  (iii)  of 
the  definition  to  indicate  its  support  for 
broader  access  to  the  linkage. 

The  term,  "firm  customer  quote  size," 
is  defined  in  each  of  the  plans.  Under 
the  plans  submitted  by  Amex,  CBOE, 
and  Phbc,  the  exchange  that  receives  a 
linkage  order  that  is  for  a  customer  [i.e., 
non-broker-dealer)  account  must 
guarantee  automatic  execution  for  at 
least  ten  contracts  and  up  to  the  number 
of  contracts  guaranteed  automatic 
execution  for  orders  entered  directly  on 


the  exchange.  PCX's  plan  would  require 
that  a  market  be  firm  for  at  least  20 
contracts  for  linkage  orders  for  customer 
accoimts  up  to  the  same  maximum  as 
the  others.  All  of  the  plans  define  "firm 
principal  quote  size"  as  the  number  of 
contracts  for  principal  orders  that  a 
receiving  exchange  will  guarantee  to 
execute.  This  number  is  10  contracts 
under  all  of  the  plans. 

B.  New  Parties  to  the  Plan 

Section  4  of  each  of  the  plans  contains 
an  identical,  self-effecting  provision  for 
the  admission  of  new  participants,  in 
which  eligible  exchanges  "^  may  become 
a  party  to  the  plan  by:  (1)  Executing  a 
copy  of  the  plan,  as  then  in  effect;  (2) 
effecting  an  amendment  to  the  plan 
reflecting  the  addition  of  the  new 
participant's  name;  and  (3)  paying  the 
applicable  fee,  as  discussed  below. 

C.  Administration  of  the  Plan 

Each  of  the  plans  provides,  in  Section 
5,  for  an  Operating  Committee,  to  be 
composed  of  one  representative  of  each 
participating  exchange,  responsible  for: 
(1)  Overseeing  the  development  and 
implementation  of  the  linkage;  (2) 
monitoring  the  exchanges'  use  of  the 
linkage;  and  (3)  advising  the  participant 
exchanges  regarding  the  operation  of  the 
linkage.  The  plans  also  uniformly 
provide  for  the  creation  of  a  Member 
Advisory  Committee,  to  be  composed  of 
between  one  and  three  members  from 
each  participating  exchange,  to  advise 
the  Operating  Committee  on  linkage 
matters.  Each  participating  exchange 
would  have  one  vote  on  all  matters 
considered  by  the  Operating  Committee 
and  the  Member  Advisory  Committee, 
respectively.  Votes,  except  as  otherwise 
specified  in  the  plan,  would  be  decided 
by  a  majority  of  a  quorum  of  the 
Operating  Committee. 

The  plans  uniformly  propose  that 
amendments  to  the  plan,  other  than 
with  respect  to  the  addition  of  new 
participants,  as  discussed  above,  may  be 
effected  only  with  the  unanimous 
approval  of  the  participating  exchanges, 
and  the  approval  of  the  Operating 
Committee  and  the  Commission.  The 
plans  also  provide  a  mechanism  for 
dispute  resolution,  as  discussed  below. 

D.  Linkage  Overview 

Section  6  of  each  of  the  plans  sets 
forth  the  responsibilities  of  each 
participating  exchange  for  providing  a 
linkage  supervisory  function  to  oversee 


'^Section  1  of  the  each  plan  contains  a  non- 
substantive preamble. 


'^The  plans  define  an  "eligible  exchange"  as  a 
national  securities  exchange  registered  with  the 
Commission  pursuant  to  Section  6(a)  of  the  Act,  15 
U.S.C.  78f[a),  that  is  a  participant  in  the  Options 
Clearing  Corporation  ("OCC")  and  a  party  to  the 
Options  Price  Reporting  Authority  ( "OPRA ')  Plan. 
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disseminated  quotation  is  equal  to  or 
better  than  the  limit  price  attached  to 
the  linkage  order  by  the  sending 
exchange  ("reference  price")  ^^  when 
the  order  arrives  at  the  receiving 
exchange.  The  receiving  exchange  must 
immediately  report  the  trade  to  OPRA. 
Except  in  limited  circumstances,  the 
proposal  would  not  permit  customer 
orders  larger  than  the  firm  customer 
quote  size  to  be  broken  up  into  multiple 
orders.  Members  would  be  prohibited 
from  sending  P/A  orders  eligible  for 
automatic  execution  at  a  price  inferior    • 
to  the  NBBO. 

(b)  P/A  Orders  not  Eligible  for 
Automatic  Execution 

With  respect  to  P/A  orders  not  eligible 
for  automatic  execution  in  the  receiving 
market  because  the  size  of  the  order  is 
larger  than  the  firm  customer  quote  size, 
the  Amex/CBOE  linkage  plan  provides 
two  alternatives.  First,  a  P/A  order 
representing  the  entire  customer  order 
may  be  sent  through  the  linkage.  If  the 
receiving  exchange's  disseminated 
quotation  is  equal  to  or  better  than  the 
reference  price  of  the  incoming  linkage 
order,  the  receiving  exchange  must 
execute  that  order  for  at  least  the  firm 
customer  quote  size.  Within  15  seconds 
of  receipt  of  the  order,  the  receiving 
exchange  must  inform  the  sending 
exchange  of  the  amount  of  the  order  that 
was  executed  and  the  amount,  if  any, 
that  was  canceled.  In  the  alternative,  the 
sending  exchange  may  send  an  initial  P/ 
A  order  for  the  firm  customer  quote  size. 
If  the  receiving  exchange  executes  that 
order  and  continues  to  disseminate  the 
same  quote  at  the  NBBO  15  seconds 
after  reporting  the  execution  of  the 
initial  P/A  order,  the  sending  exchange 
may  send  a  second  P/A  order.  If  it 
chooses  to  send  the  second  order,  that 
order  must  be  for  the  lesser  of  100 
contracts  or  the  entire  remainder  of  the 
customer  order  the  sending  exchange  is 
representing.  Under  either  alternative,  if 
the  receiving  exchange  does  not  execute 
the  entire  P/A  order,  it  must  move  its 
quote  to  a  price  inferior  to  the  reference 
price  of  the  P/A  order. 

(c)  Handling  of  Principal  Orders 

For  principal  orders,  the  Amex/CBOE 
proposal  would  allow  eligible  market 
makers,  as  defined  above,  to  send  orders 
on  behalf  of  their  principal  trading 
accounts  as  principal  orders  at  the 
NBBO.  If  the  principal  order  is  not 


"Except  with  respect  to  a  "satisfaction  order," 
defined  above,  the  reference  price  is  equal  to  the 
quotation  disseminated  by  the  receiving  exchange 
at  the  time  the  linkage  order  is  transmitted.  With 
respect  to  a  "satisfaction  order."  the  reference  price 
is  the  price  to  virhich  the  member  in  the  sending 
exchange  is  entitled  pursuant  to  the  linkage  plan. 


larger  than  the  "firm  principal  quote 
size,"  the  receiving  exchange  must 
execute  the  order  in  its  automatic 
execution  system,  if  available,  if  its 
disseminated  quotation  is  equal  to  or 
better  than  the  reference  price  when  the 
order  arrives  at  the  receiving  exchange. 
If  the  principal  order  is  larger  than  the 
firm  principal  quote  size,  the  receiving 
exchange  must  execute  the  order  in  its 
automatic  execution  system  for  at  least 
the  firm  principal  quote  size  and  within 
15  seconds  of  receipt  of  such  order, 
inform  the  sending  exchange  of  the 
amount  of  the  order  that  was  executed 
and  the  amount,  if  any,  that  was 
canceled.  If  the  receiving  exchange  does 
not  execute  the  entire  principal  order,  it 
must  move  its  quote  to  a  price  inferior 
to  the  reference  price  of  the  principal, 
order.  The  sending  exchange  is  not 
permitted  to  send  a  second  principal 
order  in  the  same  eligible  option  class 
for  at  least  15  seconds  after  it  sent  the 
first  principal  order  unless  the  receiving 
exchange  changes  its  price  and  the  price 
is  at  the  NBBO.  After  the  15  second 
period,  and  until  there  is  a  change  in  the 
receiving  exchange's  disseminated 
quote,  the  exchange  that  initially  sent 
the  principal  order  for  automatic 
execution  may  send  only  principal 
orders  for  greater  than  the  firm  principal 
quote  size.  The  restriction  on  sending 
principal  orders  for  automatic  execution 
would  expire  one  minute  after  the 
automatic  execution  of  the  first 
principal  order. 

(d)  Obligations  for  Failure  to  Respond  to 
Linkage  Orders 

A  member  that  sends  a  P/A  order  or 
principal  order  through  the  linkage  and 
who  does  not  receive  a  reply  within  30 
seconds  may  reject  any  response 
received  thereafter  purporting  to  report 
a  total  or  partial  execution  of  that  order. 
The  member  that  sent  the  original  order 
must  inform  the  receiving  exchange  that 
it  is  rejecting  the  response  within  15 
seconds  of  receiving  it.  Upon  receiving 
the  rejection,  the  receiving  exchange 
must  report  a  cancellation  to  OPRA. 

2.  PCX  Linkage  Plan 

The  PCX  proposal  would  incorporate 
a  price/time  priority  feature  into  a 
phased  implementation  schedule  for 
customer  orders  for  20  contracts  or 
less. 20  Specifically,  the  PCX  proposes 


20On  November  10,  1999,  Chairman  Levitt 
requested  the  options  exchanges  and  ISE  to  submit 
within  thirty  days  a  detailed  statement  of  their 
views  on  whether  incorporating  price/time  priority 
into  an  inter-market  linkage  plan  would  be 
beneficial  to  investors  and  the  options  markets.  See 
Letters  from  Chairman  Levitt,  to  Salvatore  Sodano, 
Chairman  and  Chief  Executive  Officer.  Amex; 
William  (.  Brodsky.  Chairman  and  Chief  Executive 
Officer.  CBOE;  Philip  D.  DeFeo,  Chairman  and 


Federal  Register / Vol.  65,  No.  42 /Thursday,  March  2,  2000 /Notices 


11405 


that  during  Phase  I,  customer  orders  for 
20  contracts  or  less  may  be 
automatically  executed  by  the  exchange 
initially  receiving  the  order  only  if  that 
market  is  disseminating  a  quotation 
with  price  and  time  priority  or,  if  the 
market  is  at  the  NBBO  (although  not 
first  in  time)  and  provides  price 
improvement  for  that  order.  ^'  If  the 
exchange  initially  receiving  the  order  is 
not  at  the  NBBO  when  it  receives  the 
order,  that  exchange  must  automatically 
generate  a  P/A  order  and  send  it  for 
execution  to  the  away  market  that  is 
disseminating  a  quotation  with  price 
and  time  priority,  so  long  as  the  away 
market  provides  a  firm  customer  quote 
size  of  at  least  20  contracts  in  that 
particular  eligible  option  class. 

The  PCX  plan  virtually  mirrors  the 
Amex/CBOE  proposal  with  respect  to 
the  handling,  during  Phase  I,  of  P/A 
orders  not  eligible  for  automatic 
execution  in  the  receiving  market  (i.e., 
orders  for  more  than  20  contracts), 
principal  orders,  and  other  matters, 
such  as  restrictions  on  breaking  up 
customer  orders  that  are  larger  than  the 
firm  customer  quote  size.  The  PCX  plan, 
however,  differs  from  the  other  plans 
with  respect  to  locked  and  crossed 
markets.  The  Amex/CBOE  and  Phlx 
plans  propose  language  stating  that  the 
dissemination  of  locked  and  crossed 
markets  must  be  avoided  and  that  the 
participating  exchanges  will  file  with 
the  Commission  for  approval  uniform 
rules  for  unlocking  and  uncrossing 
markets.  The  PCX,  conversely,  would 
permit  principal  orders  to  be  sent 
through  the  linkage  for  the  purpose  of 
unlocking  or  uncrossing  markets. ^^ 

3.  Phlx  Linkage  Plan 

The  Phlx  proposal  incorporates  strict 
price/time  priority,  requiring  each 
exchange  to  build  a  front-end  system  to 
route,  as  P/A  orders,  either  directly 
through  the  linkage  or  to  the  facilities 
manager,  all  customer  orders  eligible  for 
automatic  execution  where  the 


Chief  Executive  Officer,  PCX;  and  Meyer  S.  Frucher. 
Chairman  and  Chief  Executive  Officer,  Phlx;  dated 
November  10,  1999.  The  options  exchanges  and  the 
ISE  set  forth  their  positions  on  this  issue  in  their 
response  letters,  dated  December  10,  1999.  See 
Letters  to  Chairman  Levitt,  from  Salvatore  F. 
Sodano,  Chairman  and  Chief  Executive  Officer, 
Amex;  William  J.  Brodsky,  Chairman  and  Chief 
Executive  Officer,  CBOE;  Philip  D.  DeFeo, 
Chairman  and  Chief  Executive  Officer,  PCX;  and 
Meyer  S.  Frucher,  Chairman  and  Chief  Executive 
Officer,  Phlx;  dated  December  10,  1999. 

2'  If  the  exchange  receiving  the  order  is  at  the 
NDBO  but  does  not  have  time  priority  and  is  not 
willing  to  provide  price  improvement,  it  must  send 
a  P/A  order  to  the  away  market  that  is  at  the  NBBO 
with  time  priority. 

^^  In  fact,  as  discussed  below,  the  PCX  proposes 
to  permit  principal  access  to  the  linkage  only  to 
send  orders  to  unlock  or  uncross  markets  or  to 
satisfy  trade-through  liability. 


exchange  initially  receiving  the  order 
was  not  the  first  to  disseminate  the  best 
price.  The  Phlx  proposal  parallels  the 
Amex/CBOE  and  PCX  proposals  with 
respect  to  other  aspects  of  handling 
linkage  orders  for  customer  accounts, 
including  the  obligations  on  the 
exchange  that  receives  a  linkage  order. 

The  Phlx  plan  tracks  the  Amex/CBOE 
and  PCX  plans  with  respect  to  the 
handling  of  principal  orders,  except  that 
the  Phlx  proposal  incorporates  strict 
price/time  priority  and  prohibits  an 
eligible  market  maker  from  sending 
through  the  linkage  principal  orders  not 
only  at  a  price  inferior  to  the  NBBO,  but 
also  at  a  price  equal  to  or  inferior  to  the 
market  quote  disseminated  on  the 
eligible  market  maker's  exchange. 

4.  ISE  Alternative  Proposal 

In  its  transmittal  letter,  the  ISE 
proposes  an  alternative  plan  for 
handling  P/A  orders.  Under  the  terms  of 
its  proposal,  member  firms  would  be 
permitted  to  route  orders  to  the 
exchange  of  their  choice.  If  an  exchange 
is  quoting  at  the  NBBO  when  it  receives 
an  order  (regardless  of  whether  it  was 
the  first  market  to  quote  at  that  price), 
that  exchange  would  be  permitted  to 
execute  the  order  and  would  owe  no 
obligation  to  away  markets.  If,  however, 
the  exchange  to  which  the  order  is 
initially  routed  by  the  member  firm  is 
not  quoting  at  the  NBBO  when  it 
receives  the  order,  a  market  maker  on 
that  exchange  may  step  up  to  match  the 
best  price  and  execute  the  order.  If  an 
away  market  that  was  quoting  at  the 
NBBO  complains,  however,  the  market 
that  matched  the  NBBO  would  be 
required  to  provide  "specified 
protection"  ^^  to  those  customer  limit 
orders  on  the  book  of  the  complaining 
away  market.  If  the  exchange  that 
receives  the  order  from  the  member  firm 
decides  not  to  step  up,  it  must  route  the 
order  through  the  linkage  based  on 
price-time  priority.  The  alternative 
proposal  suggested  by  the  ISE  is  here 
because  it  is  not  included  in  the  plans 
submitted  by  the  exchanges.  Although 
the  ISE's  alternative  proposal  was  not 
addressed  specifically  by  any  other 
exchanges,  both  Amex  and  CBOE's 
transmittal  letters  stated  a  commitment 
to  further  study  the  issue  of  customer 
limit  order  protection. 

F.  Implementation  Obligations 

1.  Access  to  the  Linkage 

Section  8  of  each  of  the  plans  sets 
forth,  among  other  things,  requirements 


relating  to  access  to  the  linkage  and 
order  protection.  With  respect  to  P/A 
access,  all  of  the  plans  agree  that  the 
linkage  should  not  be  used  as  an  order 
delivery  system  in  which  all  or  a 
substantial  portion  of  customer  orders 
are  routed  through  the  linkage. 
There  are  several  significant 
differences  between  the  plans  with 
respect  to  appropriate  limitations  on 
principal  access  to  the  linkage.  The 
Amex/CBOE  plan  proposes  an  "80/20 
Test,"  which  would  be  applied  each 
calendar  quarter  and  would  limit 
principal  access  in  the  subsequent 
calendar  quarter  based  on  customer 
order  volume  executed  on  the 
principal's  exchange. 2"  Under  this  test, 
a  market  maker  that  effected  20  percent 
or  more  of  its  market  maker  volume  by 
sending  principal  orders  through  the 
linkage  in  a  calendar  quarter  would  be 
prohibited  from  sending  principal 
orders  through  the  linkage  for  the  next 
calendar  quarter  (i.e.,  would  not  be  an 
"eligible  market  maker  "  for  that  period). 
The  PCX  proposes  to  prohibit  the 
transmission  of  principal  orders,  except 
to  unlock  or  uncross  markets  or  to 
satisfy  trade-through  liability.  Under  the 
Phlx  plan,  eligible  market  makers  would 
be  permitted  to  send  principal  orders 
through  the  linkage  without  limitation, 
so  long  as  the  market  maker  meets  the 
Phlx's  proposed  de&nition  of  "eligible 
market  maker."  ^^ 

2.  Order  Protection 

The  exchanges  all  propose  to  prohibit 
trade-throughs  (with  certain  exceptions 
discussed  below),  absent  reasonable 
justification  and  during  normal  market 
conditions.  The  plans  propose  uniform 
exceptions  to  trade-through  liability, 
including,  among  other  things,  systems 
malfunction,  failure  of  the  receiving 
market  to  respond  to  a  P/A  or  principal 
order  within  30  seconds,  failure  of  the 
market  traded  through  to  complain 
within  the  specified  time  period, 
complex  trades  (to  be  defined  by  the 
Operating  Committee),  trading  rotations, 
and  non-firm  quotations  on  the  market 
that  was  traded  through. 

The  plans  propose  identical  language 
with  respect  to  the  responsibilities  and 
rights  of  the  participating  exchanges 
following  trade-through  complaints  and 
the  proposed  provisions  relating  to 
notice  and  mitigation  of  damages. 


"  ISE  did  not  define  the  term  "specified 
protection"  in  its  transmittal  letter.  The 
Commission  seeks  public  comment  on  how.  if  at  all, 
that  term  should  be  defined.  See  Section  IV. 


-'■'  Incoming  P/A  orders,  but  not  outgoing  P/A 
orders  would  be  included  in  this  calculation. 

-^  As  noted  above.  Phlx  defines  an  "eligible 
market  maker"  as  a  "market  maker"  that  is  assigned 
to,  and  is  providing  two-sided  quotations  in,  the 
eligible  option  class  and  is  participating  in  its 
market's  automatic  execution  system  in  such 
eligible  option  class. 
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With  one  excep  ion,  the  exchanges 
agree  on  the  appn  ipriate  satisfaction  of 
trade-throughs,  ei  her  by  satisfj'ing  the 
complaining  marl  et,  adjusting  the  price, 
or  canceHng  the  ti  ade.  If  customer 
orders  constitutec  either  or  both  sides  of 
the  transaction  in  mlved  in  the  trade- 
through,  each  cus  omer  order  would 
receive  the  price  c  f  the  trade  that  caused 
the  trade-through,  or  the  satisfaction 
price,  if  the  trade- Juough  was  satisfied, 
or  the  adjusted  pr  ce.  if  there  was  an 
adjustment,  whichever  price  is  most 
beneficial  to  the  c  istomer  order.  The 
member  initiating  the  trade-through  is 
responsible  for  an  /  differences. 

The  plans  unifa  rmly  propose  rules 
regarding  the  pric  ;  at  which  the  bid  or 
offer  that  was  tracfed  through  must  be 
satisfied,  yet  diffe  ■  on  the  appropriate 
size  of  the  satisfaction.  The  satisfaction 
price  would  equal  the  price  of  the  bid 
or  offer,  unless  th(  transaction  that 
constituted  the  tra  de-through  was  a 
block  trade,-**  in  v  hich  case  satisfaction 
would  be  the  pric(  s  of  the  transaction 
that  caused  the  tra  de-through.  With 
respect  to  the  app  opriate  size  of 
absence  of 
the  Amex/CBOE  and 
imit  the  satisfaction 
to  the  verifiable 
number  of  custom  ar  contracts  in  the 
market  of  each  ex(  hange  that  was  traded 
through  that  were  included  in  the 
disseminated  bid  i  )r  offer  of  that 
exchange  subject  1  q  certain  limitations. 
In  particular,  if  th^  t  number  of  contracts 
to  be  satisfied  in  o  le  or  more  exchanges 
exceeds  the  size  o  the  transaction  that 
caused  the  trade-t  irough.  satisfaction 
will  be  limited  to  he  size  of  the 
transaction  that  Cc  used  the  trade- 
through.  Moreove  ,  if  the  transaction 
that  caused  the  tra  de  through  was  for  a 
size  larger  than  th  ;  firm  customer  quote 
size  with  respect  1 1  any  of  the 
exchanges  traded  hrough,  the  total 
number  of  contrac  ts  to  be  satisfied  to  all 


satisfaction,  in  the 
disseminated  size 
PCX  plans  would 
of  a  trade-through 


exchanges  will  no 


each  exchange.  In 
disseminated  size 
would  require  tha 


-''  The  plans  uniformp- 
a  trade  that:  (i)  Is  nf  bio 
more  contracts  and  a  pi 
S150.000:(ii)iseffecte( 
NBBO:  and  (iii)  involvi 
member  of  the  exchang  ; 
of  both  sides  of  the 
that  is  not  the  result  of 
bid  or  offer  on  the  excl 


I  tra*: ;) 


exceed  the  size  of 


the  transaction  th<  t  caused  the  trade 
through  and  will  I  e  allocated  pro  rata 
based  on  the  verif  able  number  of 
customer  contract ;  traded  through  on 


I  the  absence  of 
the  Phbc  proposal 
if  the  transaction  was 
for  a  size  larger  thkn  the  firm  customer 
quote  size,  the  tot<  1  number  of  contracts 
to  be  satisfied  wov  Id  not  exceed  the  size 


define  a  "block  trade"  as 
k  size,  defined  as  500  or 
^mium  value  of  at  least 
at  a  price  outside  of  the 
.  either  a  cross  (where  a 

represents  all  or  a  portion 

or  any  other  transaction 

n  execution  at  the  current 


h  inge. 


of  the  transaction  that  caused  the  trade- 
through  on  each  exchange  that  was 
traded  through. 

G.  Trade  Comparison:  Error  Resolution 

The  plans  submitted  to  the 
Commission  propose  uniform 
procedures  for  trade  comparison  and 
error  resolution,  set  forth  in  Section  9  of 
the  plans. 

H.  Trading  Halts  and  Suspensions,  Non- 
Firm  Quotations,  and  Hours  of 
Operation 

In  Section  10  of  the  plans,  the 
exchanges  uniformly  propose 
procedures  for  trading  halts  and 
suspensions  and  non-firm  quotations. 
Specifically,  each  exchange  reserves  the 
right  to  halt  or  suspend  trading  or 
declare  market  conditions  to  be  non- 
firm  in  its  market.  In  addition,  where  a 
particular  market  is  closed,  has  halted 
or  suspended  trading,  has  not  yet 
opened  for  trading,  or  has  disseminated 
notice  to  the  other  linkage  plan 
participants  that  its  quotations  are  not 
firm  in  a  particular  options  class, 
linkage  orders  may  be  neither  sent  to 
that  exchange  nor  accepted  by  it 
through  the  linkage.  In  a  scenario  in 
which  the  exchange  sending  the  linkage 
order  halts  or  suspends  trading,  or 
declares  its  quotations  to  be  non-firm 
subsequent  to  the  transmission  of  a 
linkage  order,  the  linkage  order  must  be 
accepted  and  handled  by  the  receiving 
exchange  pursuant  to  the  provisions  of 
the  linkage  plan,  unless  the  receiving 
exchange  also  halts  or  suspends  trading, 
or  declares  its  quotations  to  be  non-firm. 

/.  Financial  Matters 

The  plans  all  propose,  in  Section  11, 
to  divide  the  development  and 
operating  costs  of  the  linkage  equally 
among  the  participant  exchanges,  while 
each  exchange  proposes  to  be  solely 
responsible  for  the  costs  of  any 
modifications  to  its  systems  needed  to 
accommodate  the  linkage.  The 
exchanges  propose  that  the  Operating 
Committee  will,  at  least  once  a  year, 
establish  a  participation  fee  to  be 
charged  to  any  eligible  exchange  that 
seeks  to  become  a  party  to  the  linkage 
plan.  The  participation  fee,  which  is 
proposed  to  reflect  a  new  participant's 
pro-rata  share  of  the  costs  of  developing, 
maintaining,  and  enhancing  the  linkage, 
will  be  distributed  equally  to  the  then- 
current  participating  exchanges. 

/.  Withdrawal  From  the  Plan 

Section  12  of  the  plans  provides  that 
any  participating  exchange  may 
withdraw  from  the  plan  with  at  least  30 
days  prior  written  notice. 


K.  Implementation  of  the  Plan 

The  participating  exchanges  stated 
that  the  plan  would  be  implemented 
upon  the  Commission's  approval  of  a 
plan  and  related  rules  and  the 
participants' completion  of  the 
development  of  the  systems  necessary  to 
effectuate  the  linkage  approved  by  the 
Commission.  The  exchanges  propose 
that  the  linkage  will  be  operable  at  any 
time  that  two  or  more  participating 
exchanges  are  open  for  trading  between 
9  a.m.  and  5  p.m.  Eastern  time. 

L  Development  and  Implementation 
Phases 

The  exchanges  expect  that  there  will 
be  a  development  phase  subsequent  to 
Conmiission  approval  of  a  plan.  During 
that  time,  the  Operating  Committee  will 
determine  the  maimer  in  which  to  build 
and  operate  the  linkage  and  whether  to 
select  a  facilities  manager.  If  the 
Operating  Committee  determines  to 
select  a  facilities  manager,  it  will  issue 
a  request  for  proposals  describing  the 
required  functionality  of  the  linkage, 
including  a  specification  that  the 
linkage  be  developed  to  accommodate 
the  routing  of  P/A  orders  on  a  price-time 
basis,  should  the  Commission  determine 
that  price/time  priority  should  be  a 
component  of  the  linkage.  PCX  has 
proposed  a  phased  implementation 
schedule,  as  described  above.  None  of 
the  other  plans  provide  for  a  phased 
implementation  schedule. 

M.  Impact  on  Competition 

The  plans  filed  by  the  exchanges 
provide  for  the  creation  of  an  inter- 
market  linkage  between  the  options 
markets.  In  its  October  19,  1999  Order, 
the  Commission  found  that  establishing 
a  linkage  among  the  options  markets 
would  benefit  investors  by  increasing 
competition  among  markets  (and  market 
participants)  to  provide  best  execution 
of  customer  orders.  Given  the  recent 
increases  in  the  Usting  of  options  classes 
that  are  traded  on  more  than  one 
options  exchange,  the  need  for  an  inter- 
market  linkage  has  become  increasingly 
acute.  Without  a  linkage,  the  possibility 
of  inter-market  trade-throughs. 
discussed  above,  becomes  increasingly 
common,  to  the  detriment  of  investors 
and  other  market  participants.  A  linkage 
between  the  options  exchanges  should 
reduce  the  frequency  of  inter-market 
trade-throughs,  and  provide  a 
mechanism  for  satisfying  the  markets 
that  are  traded  through  when  a  trade- 
through  occurs. 

A^.  Terms  and  Conditions  of  Access 

As  described  above.  Section  4  of  each 
of  the  plans  contains  an  identical,  self- 
effecting  provision  for  the  admission  of 
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new  participants,  in  which  any  national 
securities  exchange  may  become  a  party 
to  the  plan  by  agreeing,  in  an 
amendment  to  the  plan,  to  comply  with 
the  provisions  of  the  plan,  and  paying 
the  applicable  fee. 

O.  Method  of  Determination  of 
Imposition,  and  Amount  of  Fees  and 
Charges 

The  plans  do  not  provide  for  the 
imposition  of  any  fees  or  charges 
associated  with  the  use  of  the  linkage. 
Section  11  of  each  of  the  plans 
uniformly  proposes  the  allocation 
among  the  exchanges  of  costs  associated 
with  the  development,  implementation, 
and  maintenance  of  the  linkage.  As 
described  above,  the  exchanges  propose 
that  the  Operating  Committee  will,  at 
least  once  a  year,  establish  a 
participation  fee  to  be  charged  to  any 
eligible  exchange  that  seeks  to  become 
a  party  to  the  linkage  plan.  The 
participation  fee,  which  is  proposed  to 
reflect  a  new  participant's  pro-rata  share 
of  the  costs  of  developing,  maintaining, 
and  enhancing  the  linkage,  will  be 
distributed  equally  to  the  then-current 
participating  exchanges. 

P.  Method  and  Frequency  of  Processor 
Evaluation 

Under  Section  6  of  the  plans,  the 
Operating  Committee  may  determine  to 
select  a  facilities  manager.  The  selection 
of  a  facilities  manager  would  require  the 
affirmative  vote  of  at  least  two-thirds  of 
the  members  of  the  entire  Operating 
Committee.  A  decision  to  remove,  or  not 
to  renew  the  contract  of,  a  facilities 
manager  would  likewise  require  the 
affirmative  vote  of  at  least  two-thirds  of 
the  members  of  the  entire  Operating 
Committee. 

Q.  Dispute  Resolution 

Section  5  of  each  of  the  plans 
provides  for  a  mechanism  for  the 
resolution  of  disputes  arising  under  the 
plan. 27  The  proposals  provide  for  a 
procedure  by  which  a  participating 
exchange  may  request  an  interpretive 
opinion  of  a  rule  made  by  another 
participant  on  the  application  of  the 
plan.  The  dispute  must  pertain  to  a 
situation  involving  a  minimum  loss  of 


2' The  proposed  dispute  resolution  process  is 
essentially  the  same  process  adopted  by  the 
Intermarket  Trading  System  Operating  Committee 
and  approved  bv  the  Commission.  See  Securities 
Exchange  Act  Release  No.  29194  (May  15,  1991)  56 
FR  23318  (May  21,  1991). 


$5,000,  which  must  have  been 
established  pursuant  to  the  plan, 
including  the  mitigation  provisions  of 
the  plan.  All  routine  internal  exchange 
surveillance  reviews  relating  to  the 
disputed  ruling  must  have  been 
completed  prior  to  the  request.  Periodic 
reports  on  the  functioning  of,  and 
experience  under,  the  dispute  resolution 
process  will  be  submitted  to  the 
Operating  Committee  for  its  information 
and  review. 

R.  Written  Understandings  or 
Agreements  Relating  to  Interpretation 
of,  or  Participation  in,  the  Plan 

Not  applicable. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  plans 
are  consistent  with  the  Act.  In 
particular,  the  Commission  seeks 
conmient  on  the  following  issues: 

1 .  What  are  the  benefits  and 
detriments  of  requiring  that  orders  be 
routed  to  competing  exchanges  based  on 
strict  price/time  priority?  Should  the 
plan  include  price/time  priority? 

2.  Would  a  linkage  that  allows  a 
market  maker  to  step  up  to  match  the 
NBBO,  but  permits  an  away  market  to 
receive  an  execution  if  it  was  displaying 
a  customer  limit  order  at  the  price  of  the 
execution  on  the  exchange  that  stepped 
up,  provide  desirable  protection  to 
customer  limit  orders? 

3.  How  would  a  linkage  system  as 
described  in  the  above  question  work  in 
practice?  Should  satisfaction  of  a  "trade 
at"  be  automatic  or  on  a  complaint 
basis?  If  by  complaint,  how  long  should 
the  market  whose  limit  order  was 
"traded  at"  have  to  complain? 

4.  In  ISE's  alternative  proposal,  the 
term  "specified  protection"  is  not 
defined.  What  would  be  an  appropriate 
level  of  satisfaction  for  a  "trade-at"? 

5.  What  other  requirements  might  be 
imposed  on  a  linkage  that  could  protect 
customer  limit  orders  on  away  markets? 

6.  Because  quote  size  is  not 
disseminated,  the  plan  establishes  a 
firm  quote  size  for  customer  orders  and 
principal  orders  and  establishes 
different  size  criteria  for  satisfying 
trade-throughs.  What  is  the  appropriate 
size  for  these  purposes? 

7.  Should  the  linkage  plan  require  the 
options  markets  to  disseminate  quotes 


with  size?  If  so,  what  time  frame  is 
reasonable  to  implement  this  proposal? 
How  should  the  requirement  that  quote 
size  be  disseminated  be  balanced 
against  concerns  about  constraints  on 
options  systems  capacity? 

8.  Who  should  have  access  to  the 
linkage? 

9.  In  what  way,  if  any,  should  access 
to  the  linkage  be  restricted  for  orders 
involving  principal  accounts? 

10.  What  is  an  appropriate  level  of 
discretion  for  the  proposed  Operating 
Committee?  In  particular,  should  it  have 
discretion  to  define  plan  terms  such  as 
"complex  trade"  as  an  exception  to 
trade-through  liabiUty? 

11.  In  what  way,  if  any,  will  a  linkage 
plan  between  the  options  markets 
impact  competition? 

12.  Is  it  useful  to  require  a  unanimous 
vote  in  order  to  amend  the  plan?  Would 
a  super-majority  (or  a  simple  majority 
vote)  to  amend  the  plan  be  more  or  less 
appropriate  than  a  requirement  of 
unanimity?  Under  what  circumstances, 
including  those  included  in  the  plan, 
should  a  super-majority  be  required? 
Would  a  simple  majority  be  more 
appropriate  in  any  of  those  instances? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  the 
participating  exchanges.  All 
submissions  should  refer  to  File  No.  4- 
429  and  should  be  submitted  by  April 
3,  2000. 

Dated:  April  3.  2000. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  00-1978  Filed  3-1-00:  8:45  am] 
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DEPARTMENT  OF 
Coast  Guard 

33  CFR  Parts  175, 
183 


TRANSPORTATION 


177, 179, 181,  and 


46  CFR  Parts  2, 1 
30,70,90, 114, 16J 

[USCG-1 999-5040] 

RIN2115-AF69 


15,  24,  25,  26,  28, 
,  175, 188,  and  199 


Safety  of  Unln8pe<}ted  Passenger 
Vessels  Under  the  Passenger  Vessel 


Safety  Act  of  1993 


(PVSA) 


agency:  Coast  Gua  d,  DOT. 

ACTION:  Notice  of  p  'oposed  rulemaking. 


summary:  The  Coa 
regulations  that  im 
measures  for  uninspected 
vessels  under  the 
Safety  Act  of  1993 
authorizes  the  Coas  t 
operating  and  equi  )ment 
uninspected  passei  ger 
gross  tons,  carrying 
passengers  for  hire 
will  implement  thi 
uninspected  passei^ger 
for  the  issuance  of 
uninspected  vessel  i 
specific  manning 
protection,  operating 
requirements  for  a 
exempted  vessels. 
DATES:  Comments 
pertaining  to  46 
rulemaking  must  re  ach 
Management  Facili  :y 
3,  2000.  Comments 
pertaining  to  the  re  naming 
this  rulemaking  mi  st 
Management  Facili 
31,  2000.  Comments 
of  Management  anc 
collection  of  inforniation 
0MB  on  or  before 


t  Guard  proposes 
)lement  safety 

passenger 
Pfassenger  Vessel 
PVSA).  This  Act 
Guard  to  amend 
guidelines  for 
vessels  over  100 
12  or  less 
These  regulations 
new  class  of 
vessel,  provide 
I  pecial  permits  to 

,  and  develop 
sjtructural  fire 
,  and  equipment 
imited  fleet  of  PVSA 


end 


CF^ 


mal  e 


202-493-2251 


related  material 
26.03-8  of  this 

the  Docket 
on  or  before  April 
and  materials 

portion  of 
reach  the  Docket 
y  on  or  before  May 
sent  to  the  Office 
Budget  (0MB)  on 
must  reach 
1,2000. 


Hay 


ADDRESSES:  To 

comments  aAd  rela  ed 
entered  in  the  dock  et 
please  submit  them 
following  means: 

(1)  By  mail  to  the 
Facility  (USCG-19!  19-5040) 
Department  of  Trar  sportation 
401,  400  Seventh  Sreet 
Washington,  DC  20  590-0001 

(2)  By  delivery  tc 
Plaza  level  of  the  I^tssif 
Seventh  Street  SW 
between  9  a.m.  anc 
through  Friday,  exi 
The  telephone  nuniber 
9329. 

(3)  By  fax  to  the  pocket  Management 
Facility  at 


sure  your 
material  are  not 
more  than  once, 
by  only  one  of  the 

Docket  Management 
U.S. 
room  PL- 
SW.. 
0001. 
room  PL— 401  on  the 

Building,  400 
Washington,  DC, 
5  p.m.,  Monday 
( ept  Federal  holidays, 
is  202-366- 


(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Mcinagement  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC.  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  call 
Lieutenant  Commander  Michael  A. 
Jendrossek,  Office  of  Operating  and 
Environmental  Standards  (G-MSO-2), 
Coast  Guard,  telephone  202-267-0836. 
For  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-1 999-5040). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2- 
by-11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 


Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Bareboat  charter  agreements  have 
traditionally  been  used  in  the  marine 
industry  as  a  mechanism  to  allow  long- 
term  charterers  the  ability  to  assume 
operational  control  of  a  vessel.  Under 
these  charter  agreements,  the  charterer 
assumes  the  rights  and  liabilities  of 
ownership  of  the  vessel.  The  charterer  is 
usually  responsible  for  conducting  a 
pre-and  post-charter  survey  of  the 
vessel,  hiring  and  firing  the  crew,  and 
establishing  the  operational  schedule  of 
the  vessel.  Before  1993,  the  regulatory 
definitions  of  "passenger,"  "guest,"  and 
"consideration"  inadvertently  allowed 
individuals  to  create  short-term  vessel 
charter  agreements  in  order  to  carry  a 
large  number  of  passengers.  Any 
number  of  individuals  could  co-own  a 
boat,  like  any  other  personal  property. 
Also,  they  could  carry  guests  onboard 
when  a  vessel  was  operated  for 
pleasure.  These  conditions  created  an 
environment  where  a  large  number  of 
people  could  be  carried  aboard  an 
iminspected  vessel  under  the  auspice  of 
ownership  or  recreation. 

The  Passenger  Vessel  Safety  Act  of 
1993  (PVSA)  (Pub.  L  103-206)  resolved 
this  situation  by  clearly  defining  the 
following  terms:  "consideration," 
"passenger,"  "passenger  vessel,"  "small 
passenger  vessel,"  "uninspected 
passenger  vessel,"  "passenger-for-hire," 
plus  three  other  terms  that  are  not  part 
of  this  rulemaking.  This  would  subject 
some  formerly  chartered  vessels  to  Coast 
Guard  inspection. 

The  PVSA  also  made  several  changes 
to  the  laws  for  vessels  that  carry 
passengers.  First,  the  PVSA  required  a 
vessel  of  less  than  100  gross  tons  to  be 
inspected  as  a  small  passenger  vessel  if 
it  is — 

•  Carrying  more  than  six  passengers, 
including  at  least  one  passenger-for- 
hire; 

•  Chartered  with  crew  provided  or 
specified  by  the  owner  or  owner's 
representative  and  carrying  more  than 
six  passengers; 

•  Chartered  with  no  crew  provided  or 
specified  by  the  owner  or  the  owner's 
representative  and  carrying  more  than 
12  passengers;  or 

•  A  submersible  vessel  carrying  at 
least  one  passenger-for-hire. 
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Second,  the  PVSA  provided 
exemption  for  certain  vessels  that  were 
unable  to  meet  inspection  criteria. 
Sixteen  vessels  applied  to  the  Coast 
Guard  for  and  four  were  granted 
exemptions.  The  PVSA  authorized  the 
Coast  Guard  to  develop  specific 
operating  and  equipment  requirements 
for  these  vessels. 

Third,  the  PVSA  broadened  the 
definition  of  uninspected  passenger 
vessel  to  include  vessels  of  at  least  100 
gross  tons  carrying  not  more  than  12 
passengers,  including  at  least  one 
passenger-for-hire;  or  that  are  chartered 
with  crew  provided  or  specified  by  the 
owners  or  the  owners'  representatives 
and  carrying  not  more  than  12 
passengers.  These  vessels  are  commonly 
referred  to  as  12-pack  vessels. 

Vessels  of  at  least  100  gross  tons  that 
carry  more  than  12  passengers,  at  least 
one  of  which  is  for  hire,  must  be 
inspected  as  passenger  vessels  under 
Title  46,  Code  of  Federal  Regulations 
(CFR)  subchapter  H. 

Fourth,  the  PVSA  directed  the  Coast 
Guard  to  develop  regulations  necessary 
to  implement  equipment,  construction, 
and  operating  requirements  for 
uninspected  passenger  vessels  operating 
as  12-pack  vessels. 

Fiftn,  the  PVSA  authorized  the  Coast 
Guard  to  develop  regulations  to  issue 
special  permits  to  uninspected  vessels, 
thus  broadening  authority  from  the  now- 
standard  excursion  permit  for  inspected 
vessels  to  include  special  permits  for 
uninspected  vessels.  Special  permits 
may  be  issued  to  an  uninspected 
passenger  vessel  for  charitable  purposes 
up  to  a  maximum  of  four  times  in  a  12- 
month  period.  Special  permits  may  also 
be  issued  to  the  owner  or  operator  of  a 
vessel  that  is  a  registered  participant  in 
an  event  that  the  Commandant,  U.S. 
Coast  Guard  declares  as  a  Marine  Event 
of  National  Significance. 

On  September  30.  1994,  the  Coast 
Guard  published  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  No.  7-94  to 
provide  compliance  and  enforcement 
guidance  to  Coast  Guard  members  on 
implementing  the  provisions  of  the 
PVSA  while  detailed  regulations  were 
being  developed.  The  NVIC  addressed 
the  statutory  changes  in  detail, 
including  one  of  the  more  significant 
changes  requiring  all  chartered  vessels 
carrying  more  than  12  passengers  to  be 
inspected  by  the  Coast  Guard.  The 
PVSA  allowed  these  vessels  to  apply  for 
inspection  with  a  phase-in  period  for 
compliance.  The  period  for  application 
expired  on  June  21,  1994,  and  the 
period  for  compliance  expired  on 
December  21,  1996.  With  widespread 
public  notification,  several  hundred 
charter  vessels  applied  for  and  met  the 


conditions  for  certification  with  the 
requirements  of  the  PVSA  and  policy 
guidance  of  the  NVIC. 

The  NVIC  also  provided  extensive 
guidance  to  Coast  Guard  Marine  Safety 
field  units  on  implementing  the 
provisions  of  the  new  law.  For  those 
interested  in  viewing  a  copy  of  NVIC  7- 
94,  it  is  available  in  this  rulemaking 
docket  as  indicated  under  ADDRESSES 
and  also  on  the  Internet  at 
www.uscg.mil/hq/g-m/nvic/ 
index90.htm. 

On  April  1,  1999,  the  Coast  Guard 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  (64  FR  15709), 
notifying  the  public  of  the  intent  of  this 
rulemaking  and  requesting  comments  in 
several  areas.  A  complete  discussion  of 
the  comments  follows. 

Discussion  of  Comments 

The  Coast  Guard  received  nine  letters 
on  the  ANPRM.  One  letter  provided 
answers  to  the  1 7  questions  in  the 
ANPRM.  Comments  from  the  other  eight 
letters  are  summarized  below. 

One  comment  states  that  a  second  set 
of  regulations  should  not  be  creafed  for 
12-pack  vessels.  We  agree.  The 
proposed  requirements  are  an  addition 
to  existing  regulations  for  uninspected 
passenger  vessels,  not  a  separate  set. 

One  comment  contends  that  safety 
equipment  requirements  for 
uninspected  passenger  vessels  that  are 
less  than  100  gross  tons  operating  as  6- 
packs  are  entirely  appropriate  for  12- 
pack  vessels.  It  further  states  that  people 
use  the  lifesaving  equipment,  so  the  size 
of  the  vessel  being  abandoned  is  not 
relevant.  We  disagree.  Currently,  an 
uninspected  passenger  vessel  operating 
as  a  6-pack  vessel  is  only  required  to 
provide  a  Type  1  Personal  Flotation 
Device  (PFD)  for  each  passenger,  one 
ring  buoy  (for  a  vessel  26  feet  in  length 
£ind  longer),  and  comply  with 
recreational  boating  safety  standards. 
An  uninspected  passenger  vessel 
operating  as  a  6-pack,  which  can  travel 
up  to  100  miles  offshore,  is  ciu-rently 
exempt  from  having  to  carry  a  406  MHz 
Emergency  Position  Indicating  Radio 
Beacon  (EPIRB)  or  a  survival  craft  (e.g., 
liferaft,  life  float,  or  buoyant  apparatus). 
We  determined  that  passenger  safety  is 
vastly  improved  by  additional  lifesaving 
equipment  such  as  survival  craft  and 
EPIRBs. 

The  sinking  of  the  M/V  COUGAR  in 
the  Pacific  Ocean  off  the  coast  of  Oregon 
in  September  1988  is  an  example  of  the 
type  of  incident  that  an  uninspected 
passenger  vessel  can  encounter.  The 
COUGAR  was  a  Coast  Guard  inspected 
small  passenger  vessel  limited  to  a 
voyage  of  not  more  than  20  miles  from 


a  harbor  of  safe  refuge  because  the 
master  elected  to  have  onboard  a  VHF/ 
FM  radio  instead  of  a  Class  A  EPIRB.  On 
the  day  of  the  sinking,  the  COUGAR  was 
operating  as  an  uninspected  passenger 
vessel  (a  6-pack  vessel),  so  the  master 
could  take  a  fishing  charter  of  six 
passengers  50  miles  offshore.  Survivor 
testimony  indicates  that  the  master  had 
trouble  with  the  vessel's  bilge  system 
throughout  most  of  the  trip,  and  at  the 
conclusion  of  the  day's  fishing,  the 
vessel  began  to  handle  sluggishly  due  to 
accelerated  flooding. 

As  the  vessel  began  to  sink,  the  master 
attempted  to  radio  for  help.  Shore- 
based,  search-and-rescue  personnel  did 
not  receive  the  call,  and  there  were  no 
reports  of  radio  contact  from  any  of  the 
vessels  in  the  vicinity.  The  call  for  help 
was  not  answered.  As  water  began 
washing  over  the  decks  at 
approximately  5:00  p.m.,  the  passengers 
and  crew  abandoned  the  COUGAR.  The 
only  survival  craft  on  the  vessel  was  one 
buoyant  apparatus,  which  helped 
people  to  stay  together  and  afloat  while 
they  waited  for  rescue:  however,  it 
provided  them  no  protection  from 
exposure  to  the  cold  water. 

The  COUGAR  was  reported  overdue 
to  the  Coast  Guard  at  9:30  p.m.  that 
evening,  after  which  the  search  began. 
There  was  limited  information  about 
where  the  COUGAR  was  going  to  fish 
that  day,  so  a  large  search  area  was 
required.  The  search  continued  all  night 
until  a  Coast  Guard  helicopter  located 
the  five  survivors  at  10:48  a.m.  the  next 
morning.  Four  persons,  including  the 
master  and  deckhand,  died  from 
hypothermia-related  drownings  while 
waiting  for  rescue. 

We  reviewed  several  incidents  like 
this  one  to  determine  appropriate 
requirements  for  safety  equipment  on 
12-pack  vessels.  We  determined  that  a 
liferaft  would  more  than  likely  have 
prevented  the  deaths  attributed  to 
exposure  to  the  cold  water.  An  EPIRB 
would  have  given  the  Coast  Guard  an 
immediate  indication  of  distress  and  a 
signal  to  "home  in"  on  when 
determining  the  vessel's  location.  This 
would  have  significantly  reduced  the 
hours  between  the  occurrence  of  the 
incident  and  the  start  of  the  search-and- 
rescue  operations.  Therefore,  we 
propose  that  12-pack  vessels  have 
survival  craft  and  a  406  MHz  EPIRB 
onboard. 

One  comment  states  that  the  industry 
could  not  supply  information  and 
responses  specific  to  the  questions  in 
the  ANPRM  since  prior  to  the  PVSA,  the 
12-pack  classification  did  not  exist  for 
the  industry  to  assess,  and  since  PVSA, 
the  underlying  merchant  mariner  laws 
requiring  crew  rotation  ever>'  12  hours, 
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has  made  it  diffic  dt  for  vessels  to 
operate  as  12-pac  ls  under  the  U.S.  flag. 
The  comment  fur  her  contends  that 
most  vessels  oper  iting  as  12-packs  are 
doing  so  in  foreigi  i  waters,  under  a 
foreign  flag.  In  th<  commentator's 
opinion,  there  are  no  U.S. -flag  vessels 
operating  as  12-p<  cks  on  a  commercially 
crewed  basis.  We  disagree.  Participation 
in  the  12-pack  cla  is  is  available  to  U.S.- 
flag  vessels  under  NVIC  7-94.  We 
determined  that  tlere  are  approximately 
100  vessels  operal  ing  in  compliance 
with  the  NVIC.  It  s  unlikely  that  a 
vessel  owner  or  o  lerator  would  opt  to 
engage  in  an  activ  ity  that  holds  no 
economic  benefit. 

One  comment  i;  idicates  that 
construction  and  :  tructural  standards 
for  uninspected  vi  issels.  regardless  of 
size,  have  been  in  place  and  have  been 
used  successfully  Dy  industry.  The 
comment  discoun  ges  imposing 
construction  or  sti  uctural  requirements 
by  regulation  for  1 2-pack  vessels  and 
encourages  adopti  an  of  some  industry 
standard,  at  the  di  scretion  of  the 
builder.  At  the  pn  sent  time,  we  do  not 
propose  construct  on  standards  or 
structural  require!  lents  for  uninspected 
passenger  vessels  jperatine  as  12-packs. 

Two  comments  request  tnat  the  Coast 
Guard  provide  the  12-pack  fleet  with 
relief  from  crew-r(  tation  requirements 
ciurently  requirec  by  46  CFR  15.705, 
which  requires  ve  ;sels  greater  than  100 
gross  tons  to  have  a  three-watch  system 
when  at  sea.  We  c  )ncur  with  these 
comments  in  part  ind  have  developed 
regulations  to  pro'ide  12-pack  vessels 
relief  from  securit  r  watches  while  a 
vessel  is  adequate  y  moored,  anchored, 
or  otherwise  secui  ed  in  a  harbor  of  safe 
refuge.  An  additio  lal  requirement  is 
that  a  12-pack  ves  lel  operating  under 
these  conditions  n  lay  not  exceed  12- 
hours  underway  ti  me  in  any  24-hour 
period. 

Two  comments  -equest  that  this  new 
class  of  passenger  vessel  be  exempted 
from  load  line  req  lirements.  We 
disagree.  The  pur[  ose  of  a  load  line 
assignment  is  mor  3  than  just 
establishing  a  "wa  terline"  mark  on  the 
hull.  Although  thi :  mark  does  impose  a 
minimupi  freeboaid  that,  in  turn, 
establishes  reserve  buoyancy  for  the 
vessel,  load  line  ai  signment  also 
requires  periodic  s  urveys  to  verify  the 
seaworthiness  (eg  ,  weathertight  and 
watertight  integrit  .')of  the  vessel. 
Congress  clearly  u  iderstood  this 
important  purpose  when  it  established 
the  applicability  provisions  of  the  U.S. 
load  line  statutes  (  odified  in  46  U.S.C. 
chapter  51. 

Commercial  ves  >els  more  than  24 
meters  (79  feet)  loi  ig  that  are  engaged  on 
international  voya  jes  must  have  an 


international  load  line  assignment  in 
accordance  with  the  International 
Convention  on  Load  lines,  1966  (as 
amended).  In  addition  to  its 
applicability  to  most  commercial 
vessels,  this  also  applies  to  yachts  on 
charter  and  for  vessels  on  voyages  to 
trust  territories  (such  as  between  the 
U.S.  mainland  and  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  etc.). 

U.S.  passenger  vessels  that  are  more 
than  100  gross  tons,  more  than  24 
meters  (79  feet)  long,  and  that  operate 
solely  on  domestic  voyages  that  cross 
outside  the  Boundary  Line,  are  subject 
to  U.S.  load  line  requirements  in 
accordance  with  46  U.S.C.  chapter  51 
and  46  CFR  parts  41  to  47  (subchapter 
E).  In  the  legislative  history  to  46  U.S.C. 
chapter  51,  Congress  directly  exempted 
"small  passenger  vessels"  (less  than  100 
gross  tons)  from  load  lines  with  the 
reasoning  that  an  equivalent  level  of 
safety  could  be  established  by 
regulations  and  Coast  Guard  inspection. 
All  other  vessels  are  subject  to  load  line 
requirements.  In  the  past,  some  large 
passenger  vessels  subject  to  subchapter 
H  were  able  to  evade  load  line 
requirements  by  an  exception  in  their 
chartering  arrangements.  However, 
these  vessels  are  now  properly  subject 
to  the  load  line  regulations. 

One  comment  indicates  that  some 
vessel  owners  object  to  the  load  line 
mark  itself  for  aesthetic  reasons.  The 
marks  must  normally  be  black  (on  light- 
colored  hulls)  or  white  (on  dark-colored 
hulls),  which  may  visually  mar  the  color 
scheme  of  an  elegant  yacht.  While 
researching  the  nature  of  the  aesthetic 
objection,  a  suggestion  was  made  that  a 
vessel  could  still  obtain  a  proper  load 
line  assignment  but  not  actually  have  to 
mark  the  hull.  The  Coast  Guard  does  not 
concur  with  this  suggestion.  We 
consider  the  hull  marking  to  be  a  clear 
visual  indication  to  port  authorities  that 
the  vessel  is  subject  to  load  line 
regulations  and  should  be  treated  as 
such.  However,  we  are  sympathetic  to 
the  aesthetic  concerns  of  the  12-pack 
industry.  We  propose  to  accept  alternate 
colors  for  the  load  line  marks  on  12- 
pack  vessels,  provided  there  is  an 
adequate  level  of  contrast  to  the  hull. 

One  comment  suggests  different 
options  for  the  issuance  of  special 
permits.  The  question  presented  in  the 
ANPRM  was  directed  to  see  if  persons 
were  interested  in  participating  in 
special  permits,  as  prescribed  by  the 
PVSA.  We  agree  with  this  comment  and 
have  developed  a  process  where  vessel 
operators  may  apply  for  special  permits 
when  operating  their  vessels  under 
certain  circumstances. 

One  comment  suggests  that  the 
licensing  requirement  for  12-pack 


operators  permitted  by  the  NVIC  be 
continued.  This  required  mariners  to 
hold  operator  of  uninspected  passenger 
vessel  (OUPV)  licenses  to  operate 
vessels  of  not  more  than  200  gross  tons. 
The  comment  further  suggested,  in  great 
detail,  that  a  new  five-tier  license 
structure  be  instituted  since  a  "one 
license  fits  all"  philosophy  is  doing 
disservice  to  the  mariner  who  operates 
at  the  low  end  of  the  classification  scale. 
The  comment  also  claims  licensed 
applicants  are  required  to  digest 
extraneous  information  in  order  to 
obtain  their  licenses.  This  suggested 
structure  would  extend  from  a  low  level 
of  OUPV  of  less  than  16  feet  to  a 
motorboat  of  not  more  than  300  gross 
tons,  limited  to  near  coastal,  oceans, 
Great  Lakes  or  inland,  carrying  a 
maximum  of  12  passengers.  This 
comment  also  indicates  changes  to 
Table  10.910-2,  "Subjects  for  deck 
licenses"  commensurate  with  the 
licenses  suggested. 

The  Coast  Guard,  where  possible,  is 
committed  to  implementing  a  simpler 
license  structure.  We  contend  that  the 
bare  minimum  of  solid  professional 
knowledge  required  for  the  present 
OUPV  license  is  worth  achieving  when 
six — now  increased  to  12 — lives  are  in 
an  operator's  hands.  We  propose  no 
change  to  the  requirement  for  an  OUPV 
license  on  a  6-pack  vessel.  For  12-pack 
vessels,  we  propose  that  operators  hold 
a  master's  license  of  the  appropriate 
tonnage,  route,  and  restrictions  for  the 
service  in  which  they  will  engage.  We 
propose  no  modifications  to  Table 
10.910-1  in  response  to  this  comment. 

One  comment  calls  for  the  issuance  of 
an  OUPV  license  to  non-U.S.  citizens 
regardless  of  the  tonnage  limitation.  The 
Coast  Guard  disagrees  with  the 
suggestion  of  allowing  unrestricted 
tonnage  licenses  for  non-U.S.  citizens. 
Title  46  CFR  10.466(f)  allows  issuance 
of  an  OUPV  license,  limited  on  its  face 
to  undocumented  vessels,  to  a  person 
who  is  not  a  citizen  of  the  United  States. 
Only  vessels  under  five-net  tons  may  be 
undocumented  (this  roughly  equates  to 
a  boat  of  less  than  25  feet).  "Title  46 
U.S.C.  12110(d)  states  that  a 
documented  vessel,  other  than  a  vessel 
with  only  a  recreational  endorsement, 
must  be  placed  under  the  command  of 
a  citizen  of  the  United  States.  When  a 
vessel  carries  passengers-for-hire,  it  is 
no  longer  "recreational"  but 
"commercial." 

One  comment  recommends  changes 
to  the  licensing  structure  for  12-pack 
vessels  and  reevaluation  of  the  existing 
OUPV-license  structure.  Another 
suggests  changes  to  the  license 
examination  subjects,  license 
limitations,  and  vessels  on  which 
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service  is  allowed.  These  comments  are 
outside  the  scope  of  this  rulemaking. 
Therefore,  we  forwarded  them  to  the 
appropriate  office  for  consideration. 

One  comment  points  out  that  the 
Social  Secxuity  Administration  now 
issues  "tax  numbers"  to  non-citizens 
instead  of  social  security  numbers  and 
suggests  that  the  Coast  Guard  accepts 
these  numbers  as  equivalent  to  social 
security  numbers.  This  conmient  is 
outside  the  scope  of  this  rulemaking. 
Therefore,  we  forwarded  the  suggestion 
to  the  appropriate  division  at  the  Coast 
Guard's  National  Maritime  Center. 

One  comment  advises  the  Coast 
Guard  to  revamp  the  uninspected  vessel 
regulations  for  all  affected  gross  tonnage 
vessels.  This  conmient  is  outside  the 
scope  of  this  rulemaking.  Therefore,  we 
forwarded  it  to  the  appropriate  office  for 
consideration. 

Four  comments  involve  issues  about 
commercial  fishing  requirements  versus 
6-pack  vessels.  Concerns  included  the 
distance  from  shore  that  a  6-pack  is 
permitted  to  operate,  the  safety 
equipment  on  board,  safety  drills,  and 
crewing.  The  general  request  was  for  the 
Coast  Guard  to  implement  more 
stringent  safety  requirements  on  the  6- 
pack  fleet.  These  comments  are  outside 
the  scope  of  this  rulemaking.  Therefore, 
we  forwarded  them  to  the  appropriate 
office  for  consideration.  Some  of  the 
descriptions  supporting  these  four 
comments  indicate  that  the  writer(s) 
may  have  witnessed  violations  to 
regulations.  The  Coast  Guard  strongly 
advises  anyone  witnessing  a  violation  to 
report  it  to  the  local  Coast  Guard  unit  or 
Marine  Safety  Office  without  delay.  If 
an  incident  goes  imreported, 
appropriate  action  cannot  be  taken. 

Discussion  of  Proposed  Rule 

We  propose  regulations  that  would 
change  or  add  definitions,  establish  a 
new  class  of  uninspected  passenger 
vessel  (12-pack  vessel),  expand  the  use 
of  special  permits,  and  establish 
operational  and  equipment 
requirements  for  PVSA-exempt  vessels 
and  12-pack  vessels. 

(a)  Definitions 

We  propose  incorporating  applicable 
definitions  from  46  U.S.C.  2101  into  33 
and  46  CFR.  In  addition,  we  propose 
adding  certain  definitions  that  will 
assist  in  clarification  of  different 
operating  and  equipment  requirements 
that  were  not  specified  in  the  PVSA. 

The  following  definitions  are 
orgcuiized  alphabetically  rather  than  by 
section: 

Boat.  We  would  revise  the  definition 
of  "boat"  in  33  CFR  175.3,  177.03, 
179.03, 181.3,  and  183,3.  The  proposed 


change  would  revise  the  definition  to 
include  all  uninspected  passenger 
vessels  subject  to  the  requirements  of  46 
CFR  subchapter  C.  This  revision 
includes  the  new  12-pack  class 
wherever  the  term  "boat"  is  used. 

Consideration.  We  propose  adding  the 
term  "consideration"  to  46  CFR  24.10 
and  70.10  to  mean  an  economic  benefit, 
inducement,  right,  or  profit  given  in 
exchange  for  passage  on  a  vessel. 

Oceans.  We  propose  adding  the  term 
"oceans"  to  46  CFR  24.10  to  mean  the 
waters  of  any  ocean  or  the  Gulf  of 
Mexico  more  than  20-nautical  miles 
offshore.  This  definition  would  clarify 
1 2-pack  requirements  where  the  term 
"ocean"  is  used. 

Passenger.  We  propose  revising  the 
definition  of  "passenger"  in  33  CFR 
175.3  and  46  CFR  24.10  and  167.107, 
and  adding  the  definition  to  46  CFR 
28.10.  This  will  align  the  use  of  the  term 
"passenger"  as  defined  by  the  PVSA 
and  eliminate  any  confusion  by  deleting 
all  reference  to  the  previously  used  term 
"guest." 

Passenger- for-hire.  We  propose 
adding  the  term  "passenger-for-hire"  to 
46  CFR  24.10  to  mean  a  passenger  who 
has  provided  consideration  for  passage 
on  a  vessel. 

Passenger  Vessel.  We  propose 
revising  the  definition  of  the  term 
"passenger  vessel"  in  46  CFR  70.10  and 
adding  it  to  199.30.  This  revision  would 
add  to  the  list  of  affected  vessels  a 
submersible  vessel  that  is  carrying  at 
least  one  passenger-for-hire. 

Recreational  Vessel.  We  propose 
amending  the  term  "recreational  vessel" 
in  33  CFR  175.3  to  exclude  all  vessels 
carrying  passengers-for-hire. 

SmaU  Passenger  Vessel.  We  propose 
adding  the  term  "small  passenger 
vessel"  to  46  CFR  199.30.  As  used  in 
part  199,  a  "small  passenger  vessel" 
would  be  a  vessel  that  is  less  than  100 
gross  tons.  Therefore,  a  12-pack  vessel 
would  not  be  considered  a  "small 
passenger  vessel." 

Submersible  vessel.  We  propose 
adding  the  term  "submersible  vessel"  to 
46  CFR  70.10,  114.400,  175.400,  and 
199.30  to  mean  a  vessel  that  operates 
below  the  surface  of  the  water. 

Survival  craft.  We  propose  adding  the 
term  "survival  craft"  to  46  CFR  24.10  to 
mean  any  lifeboat,  rigid  liferaft, 
inflatable  liferaft,  life  float,  inflatable 
buoyant  apparatus,  buoyant  apparatus, 
or  small  boat. 

Underway.  We  propose  adding  the 
term  "underway"  to  46  CFR  15.301(a)  to 
mean  a  vessel  that  is  not  anchored, 
made  fast  to  shore,  or  aground.  See  the 
discussion  of  the  12-pack  requirements 
for  further  implications  to  vessel 
operations  due  to  this  definition. 


Uninspected  passenger  vessel.  We 
propose  adding  the  term  "uninspected 
passenger  vessel"  to  46  CFR  24.10  to 
incorporate  both  6-pack  vessels  and  12- 
pack  vessels. 

(b)  12-pack  Requirements 

The  PVSA  made  a  number  of  changes 
to  the  existing  laws  that  required  the 
implementation  of  immediate  guidance 
to  Coast  Guard  members  on 
enforcement.  To  remedy  this  need,  the 
Coast  Guard  published  NVIC  7-94.  We 
propose  regulations  that  closely 
conform  to  the  provisions  for  12-pack 
vessels  found  in  NVIC  7-94.  In  addition, 
we  propose  requirements  for  the  areas 
where  guidance  was  deferred  imtil  the 
rulemaking  process.  The  portions  of  the 
PVSA  that  deal  with  inspection 
requirements  for  vessels  regulated  by  46 
CFR  subchapter  T  were  incorporated 
through  a  previous  rulemaking  (61  FR 
863,  January  10,  1996). 

We  propose  revising  the  application 
tables  in  46  CFR,  2.01-7(a),  24.05-l(a), 
30.01-5{d),  70.05-l(a),  90.05-l{a),  and 
188.05-1  (a),  that  prescribe  the 
appropriate  operating  subchapter  under 
which  a  vessel  is  regulated.  The  tables 
were  modified  to  incorporate  the  new 
class  of  uninspected  passenger  vessel 
(12-pack  vessel),  combine  passenger 
vessel  descriptions  into  one  column, 
update  the  definition  of  the  term 
"passenger,"  and  other  minor  editorial 
changes  that  add  clarity  to  the  tables 
without  changing  the  technical 
requirements. 

We  propose  revising  46  CFR  10.466 
by  requiring  that  the  individual  who 
operates  a  12-pack  vessel  possesses  a 
hcense  appropriate  for  the  tormage, 
route,  and  restrictions  for  the  service  in 
which  the  vessel  will  engage.  This 
requirement  is  different  from  the  OUPV- 
license  requirement  under  the  NVIC. 
This  upgrade  to  the  license  requirement 
will  ensure  that  an  operator  of  a  12-pack 
vessel  possesses  competency  specific  to' 
the  size  of  the  vessel  and  the  vessel's 
route.  Since  a  12-pack  vessel  must  be  a 
vessel  of  100  gross  tons  or  more,  this 
license  upgrade  is  necessary  to  provide 
adequate  safety. 

We  are  proposing  to  delete  46  CFR 
26.03-5.  Title  46  CFR  Part  4  adequately 
deals  with  accident  and  casualty 
reporting  and  penalties.  A  single  source 
for  information  will  eliminate  the 
confusion  that  had  previously  existed 
between  regulation  cites.  We  are  also 
proposing  to  delete  all  references  to 
foreign  vessels  contained  in  46  CFR 
169.103(a).  This  will  bring  the 
regulations  into  line  with  46  USC  2101. 
Under  46  USC  2101  (30)  and  (36), 
foreign  vessels  are  not  included  within 
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the  statutory  defij  lition  of  "sailing 
school  vessel." 

We  propose  reg  illations  that  establish 
minimal  equipme  at  and  operating 
requirements  for    2-pack  vessels. 
Because  of  the  di<  tance  from  shore  that 
a  12-pack  vessel  c  an  travel,  we  would 
require  that  all  1 2  pack  vessels  carry 
survival  craft  for  <  11  persons  aboard  the 
vessel,  regardless  of  route,  while  the 
vessel  is  carrying  it  least  one  passenger- 
for-hire.  We  are  al  so  requesting 
additional  comme  nts  on  this 
requirement  to  ensure  that  the  final 
regulation  meets  1  tie  needs  of  passenger 
safety  while  not  b  jing  onerous  to  the 
industry. 

We  propose  tha:  all  12-pack  vessels 
have  on  board  a  C  itegory  I  406  MHz 
Satellite  EPIRB  w  len  operating  three 
miles  beyond  the  erritorial  sea  baseline 
and  beyond  three  miles  from  the 
coastline  on  the  Great  Lakes.  The  406 
MHz  EPIRB  is  a  d  stress-alerting  device 
that  provides  info  rmation  that  there  is  a 
vessel  emergency  and  the  position  of  the 
vessel  in  distress.  lEPIRBs  used  in 
conjunction  with  purvival  craft  greatly 
enhance  the  chances  for  survival  if  an 


emergency  occurs 

We  propose  to 
to  include  12-pac^ 
provides  relief  ft'c 
systems  required  1 
vessel  is  adequate 
or  otherwise  secui 
refuge  (reflected  tl 
of  the  term  "under 
Guard  proposes  ad 


^xpand  46  CFR  15.705 
vessels.  This  section 
multiple-watch 

by  §15.705  when  a 

|y  moored,  anchored, 
3d  in  a  harbor  of  safe 
rough  the  definition 
/ay").  The  Coast 

|[ding  language  to 
§  15.855,  which  n  quires  cabin 
watchmen  and  hr ;  patrolmen  on  vessels 
carrying  passenge  's  overnight. 
Uninspected  pass  ;nger  vessels  of  100 
gross  tons  or  mon  but  less  than  300 
gross  tons  operati:  ig  as  12-packs  may 
substitute  the  use  of  various  alarms  and 
detectors  for  secui  ity  watches.  Each 
alarm  must  have  1  oth  an  audible  and 
visual  indicator  Ic  cated  at  the  normal 
operating  station  iind.  if  the  normal 
operating  station  i  s  not  continually 
manned  when  nol  underway,  in  an 
alternative  locatic  a  that  provides  the 
crew  and  passengsrs  immediate 
warning.  To  comf  ly  with  this  section, 
the  following  coni  litions  must  be  met: 

(1)  Fire  detectoi  s  must  be  located  in 
each  space  contai  ling  machinery  or  fuel 
tanks  in  accordance  with  46  CFR 
181.400(c). 

(2)  All  grills,  broilers,  and  deep-fat 
hyers  must  be  fitt  ;d  with  a  grease 
extraction  hood  ii  compliance  with  46 
CFR  181.425. 

(3)  Heat  and/or  smoke  detectors  must 
be  located  in  each  galley,  public 
accommodation  s  )ace,  enclosed 
passageway,  bertl  ing  space,  and  all 
crew  spaces. 


(4)  High  water  alarms  must  be  located 
in  each  space  with  a  through  hull  fitting 
below  the  deepest  load  waterUne,  a 
machinery  space  bilge,  bilge  well,  shaft 
alley  bilge,  or  other  space  subject  to 
flooding  from  sea  water  piping,  or  other 
space  below  the  waterline  with  a  non- 
watertight  closure. 

(5)  The  vessel  must  be  navigating 
underway  for  no  more  than  12  hours  in 
any  24-hour  period,  and  the  master  of 
the  vessel  must  have  chosen  to  operate 
with  less  than  a  three-watch  system  in 
accordance  with  46  CFR  15.705. 

We  do  not  propose  construction 
standards  for  12-pack  vessels  in  this 
rulemaking.  However,  if  we  determine 
that  construction  standards  for  12-pack 
vessels  are  necessary,  we  may 
incorporate  them  at  a  later  date. 

(c)  Excursion  Permits 

We  may  permit  an  inspected 
passenger  vessel  to  engage  in  a 
temporary  excursion  operation  with  a 
greater  number  of  passengers  or  an 
extended  route,  or  both,  beyond  that 
permitted  by  the  vessel's  Certificate  of 
Inspection  when  the  operation  can  be 
done  safely.  An  excursion  permit  issued 
for  a  vessel  normally  requires  the  vessel 
to  meet  criteria  for  the  additional 
persons  as  well  as  augment  its  lifesaving 
capacity  and  manning  for  the  duration 
of  the  excursion.  Current  requirements 
for  obtaining  an  excursion  permit  for  an 
inspected  passenger  vessel  are  located 
in  46  CFR  71.10,  115.205,  and  176.204. 

The  PVSA  allows  the  Coast  Guard  to 
develop  regulations  for  special  permits 
for  uninspected  vessels  in  certciin 
situations  (as  is  currently  done  for 
inspected  vessels)  under  the  authority  of 
46  U.S.C.  2113.  We  propose 
implementing  this  allowance  as  stated 
in  the  PVSA.  We  propose  the  criteria  for 
special  permits  for  charitable  purposes 
in  46  CFR  26.03-6  and  Marine  Events  of 
National  Significance  in  46  CFR  26.03- 
8. 

Title  46  CFR  26.03-6  would  allow  the 
owners  or  operators  of  uninspected 
passenger  vessels  to  donate  their  vessels 
to  charities  for  fundraising  activities 
under  the  following  conditions: 

•  The  event  must  support  a  bona  fide 
charity  or  non-profit  organization 
qualified  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986. 

•  All  donations  received  from  the 
fundraising  must  go  to  the  named 
charity. 

•  An  owner  or  operator  may  not 
obtain  more  than  four  special  permits 
for  an  individual  vessel  in  each  12- 
month  period. 

If  the  owner  or  operator  exceeds  the 
number  of  passengers  the  vessel  is 
permitted  to  carry,  or  if  the  vessel's 


activity  would  otherwise  require  it  to  be 
inspected,  the  owner  or  operator  may 
apply  for  a  special  permit.  Application 
must  be  made  to  the  local  Officer  in 
Charge,  Marine  Inspection  (OCMI) 
before  the  intended  voyage.  The 
administrative  eind  inspection  criteria 
contained  in  46  CFR  176.204  would 
apply  to  the  issuance  of  any  special 
permit.  The  owner  or  operator  must 
allow  adequate  time  for  processing  and 
approval  of  the  special  permit,  and  the 
vessel  must  meet  all  applicable  safety 
standards. 

If  the  OCMI  is  satisfied  with  the  level 
of  safety  for  the  excursion,  with  the 
number  of  passengers,  the  route 
requested,  and  if  the  vessel  meets  any 
additional  requirements,  a  special 
permit  may  be  issued.  The  special 
permit  will  indicate  the  conditions 
under  which  it  is  issued,  the  number  of 
persons  the  vessel  may  carry,  the  crew 
required,  any  additional  lifesaving  or 
safety  equipment  required,  and  the 
route  for  which  the  permit  is  granted. 
Each  special  permit  is  valid  for  one 
voyage  of  a  donated  vessel  used  for  a 
charitable  event. 

Title  46  CFR  26.03-8  would  allow 
special  permits  to  be  issued  to  the 
owner,  operator,  or  agent  of  any  vessel 
operating  as  a  registered  participant  in 
a  Marine  Event  of  National  Significance. 
A  Marine  Event  of  National  Significance 
is  an  event  that  has  substantial  political 
or  public  interest  as  well  as  economic 
impact  within  the  United  States. 
Examples  of  past  Marine  Events  of 
National  Significance  are  those  that 
occurred  in  conjunction  with  the  1964 
World's  Fair,  the  Bicentennial 
Celebration  in  1976,  Liberty  Weekend 
and  the  rededication  of  the  Statue  of 
Liberty  in  1986,  and  the  Christopher 
Columbus  Quincentennial  in  1992. 

The  Commandant,  as  operational 
commander  of  the  U.S.  Coast  Guard,  has 
the  authority  to  designate  marine  events 
as  nationally  significant.  Event  sponsors 
must  request  this  determination  in 
writing  from  the  Commandant  (G— M)at 
least  one  year  prior  to  the  event. 

Factors  to  be  considered  in  the 
Commandant's  evaluation  may  include, 
but  are  not  limited  to,  the  following: 

•  The  number  of  port  visits  scheduled 
for  the  event. 

•  Whether  there  is  a  high  degree  of 
public  interest. 

•  Whether  there  is  the  expressed 
political  interest  of  a  governing  body. 

•  Whether  there  is  an  expressed 
international  interest. 

•  Whether  the  event  will  promote 
maritime  education,  cultural  exchange 
or  international  goodwill  through  the 
gathering  of  participating  vessels. 
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•  Whether  the  event  is  structured  in 
a  manner  that  provides  enhanced  safety 
for  the  registered  participants. 

If  the  evaluation  results  in  a  decision 
that  a  marine  event  is  nationally 
significant,  the  owners,  operators,  or 
agents  of  a  vessel  registered  as 
participants  may  apply  for  special 
permits  to  carry  passengers  for  the 
duration  of  the  event.  The  vessel's 
master,  owner,  or  agent  must  apply  to 
the  Coast  Guard  Officer  in  Charge, 
Marine  hispection  (OCMI),  who  has 
jurisdiction  over  the  vessel's  first  port  of 
call  in  the  United  States.  The  OCMI  may 
issue  a  special  permit  if  he  or  she 
determines  that  the  vessel  can  safely 
participate  in  the  event.  The  permit  will 
state  the  conditions  under  which  it  is 
issued.  These  conditions  may  include — 

•  The  number  of  passengers  the 
vessel  may  carry; 

•  The  lifesaving  and  safety  equipment 
it  must  carry; 

•  The  route  for  which  the  permit  is 
granted; 

•  The  dates  for  which  the  permit  is 
valid;  and 

•  Any  other  condition  the  OCMI 
deems  necessary  to  ensure  the  safety  of 
the  vessel's  passengers. 

We  propose  revising  46  CFR  2.01-45 
"Excursion  Permit"  to  include  these 
new  provisions  for  uninspected 
passenger  vessels  and  Marine  Events  of 
National  Significance  as  well  as  to 
include  reference  to  subchapters  K  and 
T  vessels,  which  may  also  engage  in 
excursions. 

(d)  OpSail  2000 

On  May  15,  2000  a  Marine  Event  of 
National  Significance,  OpSail  2000,  is 
scheduled  to  begin.  In  order  to  align  our 
regulations  to  meet  the  requirements  of 
this  event,  the  Coast  Guard  intends  to 
issue  a  final  regulation  for  46  CFR 
26.03-8  prior  to  May  15.  To  meet  this 
schedule,  a  30-day  comment  period  is 
being  provided  in  accordance  with 
section  553  of  the  Administrative 
Procedure  Act.  The  public  is 
encouraged  to  submit  timely  comments 
on  this  section  under  the  procedures 
described  at  the  beginning  of  this  notice 
and  to  be  aware  that  the  Coast  Guard 
intends  to  have  an  appropriate 
regulation  in  place  for  OpSail  2000.  A 
90-day  comment  period  is  provided  for 
all  the  remaining  provisions  of  this 
NPRM. 

(e)  Exempt  Vessels 

This  part  of  the  rulemaking  contains 
proposed  regulations  for  vessels  that 
became  subject  to  Coast  Guard 
inspection  for  the  first  time  as  the  result 
of  the  Passenger  Vessel  Safety  Act  of 
1993.  The  PVSA  contained  an 


allowance  for  the  exemption  of  certain 
passenger  vessels  that — 

(1)  ^e  at  least  100  gross  tons  but  less 
than  300  gross  tons;  or 

(2)  Are  former  public  vessels  of  at 
least  100  gross  tons  but  less  than  500 
gross  tons;  and 

(3)  Applied  for  an  exemption  before 
June  21, 1994  and  complied  with  all 
exemption  requirements  by  December 
21,  1996. 

"This  exemption  was  limited  to 
existing  vessels  that  were  in  charter 
operation  before  the  enactment  of  the 
law.  The  majority  of  these  vessels  were 
constructed  of  materials,  and  are  of  such 
arrangement,  that  prohibit  them  from 
complying  with  passenger  vessel 
regulations.  Although  the  actual  size 
and  operation  of  these  vessels  are 
similar  to  small  passenger  vessels,  and 
in  most  cases  the  inspection  and 
manning  regulations  for  small  passenger 
vessels  are  more  appropriate,  these 
vessels  have  not  taken  advantage  of 
tonnage  reductions  to  bring  their  gross 
tonnages  below  100. 

The  PVSA  contains  exemption  criteria 
that  authorized  the  Coast  Guard  to 
develop  specific  operating  and 
equipment  requirements  for  vessels  that 
met  these  criteria.  We  propose 
regulations  for  PVSA-exempt  vessels  in 
46  CFR  70.05-18  and  175.118.  Vessel 
owners  and  operators  must  ensure  that 
their  vessels  meet  the  requirements  of 
either  subchapter  T  or  K,  except  where 
the  provisions  of  subchapter  H  apply. 
These  vessels  must  also  meet  any 
requirements  the  OCMI  may  deem 
applicable  to  the  vessel. 

"These  proposed  regulations  contain 
the  stability  requirements  for  the 
vessels.  If  a  vessel  does  not  meet  these 
stability  requirements,  its  operating 
route  will  be  restricted,  provided  it  has 
a  history  of  safe  operation  on  these 
waters.  The  OCMI  may  further  restrict 
the  vessel's  route,  if  the  vessel's  service, 
condition,  or  other  factors  affect  its 
seaworthiness  and  safety. 
.   The  proposed  requirements  state  the 
number  of  passengers  the  vessel  may 
carry.  In  addition,  the  vessel  must  be 
crewed  in  accordance  with  46  CFR 
subchapter  T.  Vessel  officers  must  be 
licensed  for  the  appropriate  vessel 
tonnage.  Licensed  engineers  may  be 
required  if  the  vessel's  tonnage  is  at 
least  200  gross  tons.  When  carrying  50 
or  more  passengers,  additional 
documented  merchant  mariners  would 
be  required. 

We  propose  requiring  the  vessel's 
owner  or  master  to  comply  with  the 
lifesaving  requirements  contained  in  46 
CFR  part  180,  except  that  inflatable 
liferafts  are  required  for  primary 
lifesaving.  A  rescue  boat  or  suitable 


rescue  arrangement  must  be  provided  to 
the  satisfaction  of  the  OCMI. 

We  propose  requiring  the  vessel's 
owner  or  master  to  comply  with  the  fire 
protection  requirements  of  46  CFR  part 
181,  except  where  vessels  must  be  fitted 
with  portable  extinguishers  per  the 
requirements  of  46  CFR  76.50  and  to  the 
satisfaction  of  the  OCMI.  Vessels  that 
fail  to  meet  the  fire  protection  and 
structural  fire  protection  requirements 
of  subchapter  T  or  K  must  meet 
equivalent  requirements  to  the 
satisfaction  of  the  OCMI  or  the  Coast 
Guard  Marine  Safety  Center. 

We  propose  requirements  for  at  least 
two  means  of  escape  from  spaces 
accessible  to  passengers  or  used  by  the 
crew  on  a  regular  basis,  as  provided  for 
in  46  CFR  177.500  and  78.47-40. 

Vessels  meeting  these  requirements 
will  receive  a  Certificate  of  Inspection 
that  contains  a  PVSA  exemption.  The 
PVSA  exemption  is  valid  for  the  service 
life  of  the  vessel,  as  long  as  the  vessel 
remains  certificated  for  passenger 
service.  Currently  there  are  four  charter 
vessels  greater  than  100  gross  tons  that 
meet  the  exemption  criteria  and  have 
the  PVSA  endorsement.  If  the  Certificate 
of  Inspection  is  surrendered  or 
otherwise  becomes  invalid,  the  owner 
and  operator  must  meet  the  appropriate 
inspection  regulations  to  obtain  a  new 
Certificate  of  Inspection  without  the 
PVSA  exemption. 

We  propose  adding  §  70.05-18  to 
subchapter  H  Passenger  Vessels.  This 
section  will  contain  the  applicability  to 
vessels  operating  imder  an  exemption 
afforded  in  the  PVSA  for  passenger 
vessels  over  100  gross  tons. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f]  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26,  1979). 

A  draft  Regulator}'  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  follows: 

The  Coast  Guard  proposes  regulations 
that  implement  safety  measures  for 
uninspected  passenger  vessels  under  the 
Passenger  Vessel  Safety  Act  of  1993 
(PVSA).  These  regulations  will  address 
the  confusion  regarding  bareboat 
charters,  implement  a  new  class  of 
uninspected  passenger  vessels  of  at  least 
100  gross  tons,  provide  for  the  issuance 
of  special  permits  to  certain 
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uninspected  passei  iger  vessels,  develop 
alternative  require!  aents  for  a  limited 
fleet  of  PVSA-exen  pted  vessels,  and 
provide  for  the  issi  ance  of  special 
permits  for  vessels  registered  as 
participants  in  Marine  Events  of 
National  Significai  ce. 

This  rulemaking  proposes  that  vessels 
of  at  least  100  grosi  tons  that  are 
currently  operating  as  uninspected 
passenger  vessels  aid  carrying  12  or  less 
passengers  have  (1  an  Emergency 
Position  Indicating  Radio  Beacon 
(EPIRB),  (2)  enough  survival  craft  for  all 
persons  on  board,  jnd  (3)  an  operator 
with  the  appropria  e  master-level 
license.  These  vess  sis  will  have  to 
comply  with  these  lew  requirements  to 
continue  operating  The  Coast  Guard 
estimates  that  vess(  Is  operating  in  this 
type  of  trade  are  alieady  in  compliance 
with  the  proposed  i  lurvlval  craft  and 
licensing  requiremdnts;  however,  they 
are  not  in  compliar  ce  with  the  EPIRB 
requirement.  The  use  of  EPIRBs 
provides  the  Coast  ^^uard  quicker 
response  time,  quic  ker  location  of  the 
casualty,  and  provi  les  the  Coast  Guard 
more  information  f  rior  to  the  rescue 
attempt.  The  10-yeiir,  present  value  cost 
of  complying  with  he  EPIRB 
requirement  is  estii  lated  to  be  $100,588. 

This  rulemaking  creates  a  class  of 
vessel  (e.g.,  12  pad  )  not  previously  in 
existence.  If  no  ves  ;el  owner  decides  to 
enter  this  new  clas!  of  vessel,  the  cost 
of  this  component  ( »f  the  rulemaking 
would  be  $0,  as  it  i ;  not  a  requirement 
for  any  existing  ves  sel  to  enter  this 
class.  However,  the  Coast  Guard 
estimates  the  owne  -s  of  570  vessels  will 
choose  to  enter  this  class  of  vessel.  The 
10-year,  present  va  ue  cost  of  this  non- 
mandatory  comporent  is  $12,642,812. 
The  Coast  Guard  cc  nsiders  the  cost  to  be 
non-mandatory  bee  ause  owners  are  not 
required  to  enter  th  is  new  class  of 
vessel.  While  we  hi  ive  estimated  the 
proje'":ted  fleet  size  for  this  class  of 
vessel,  it  is  difficul  for  us  to  estimate 
the  dollar  value  of  he  benefit  accruing 
to  the  vessel  owner  However,  the  vessel 
owner  will  look  at  lis  or  her  individual 
situation  and  only  imter  this  new  class 
if  he  or  she  perceiv  is  an  economic 
benefit  from  enteri:  ig. 

Additionally,  thi  i  rule  affects 
uninspected  vessel  >  participating  in 
Marine  Events  of  I^tional  Significance. 
The  Coast  Guard  w  11  inspect  the  vessels 
not  possessing  the  ippropriate 
certification  and  isi  ue  special  permits 
that  allow  these  vei  sels  to  carry 
passengers  during  \  he  event.  Vessel 
owners  will  have  a  i  information  request 
burden,  as  they  must  apply  for  permits. 
The  10-year,  present  value  cost  of  this 
information  collection  request  is  52,064. 
As  participation  in  these  events  is  not 


a  requirement  of  the  rulemaking,  these 
costs  are  considered  to  be  non- 
mandatory.  There  will  be  additional 
cost  to  the  government  due  to 
inspections  and  travel.  The  10-year 
present  value  of  the  additional  cost  to 
the  government  is  estimated  to  be 
$75,111.  The  intent  of  this  requirement 
is  to  provide  a  safer  environment  at 
Marine  Events  of  National  Significance. 
While  there  have  been  no  notable  past 
problems  at  such  events,  the  Coast 
Guard  is  acting  proactively  to  reduce  the 
risk  of  marine  casualties. 

In  summary,  this  rulemaking  creates  a 
new  class  of  vessel  and  allows  vessels 
not  possessing  the  appropriate 
certification  to  participate  in  a  Marine 
Event  of  National  Significance  if  they 
pass  a  Coast  Guard  inspection.  These 
are  not  requirements,  so  the  costs 
associated  with  these  changes  are  not 
counted  in  the  total  cost  of  the 
rulemaking.  This  rulemaking  also 
requires  uninspected  passenger  vessels 
greater  than  100  gross  tons  and  carrying 
12  or  less  passengers  to  have  (1)  an 
Emergency  Position  Indicating  Radio 
Beacon  (EPIRB),  (2)  enough  survival 
craft  for  all  persons  on  board,  and  (3)  an 
operator  with  the  appropriate  master- 
level  license.  Thus,  the  total  10-year 
present  value  cost  of  the  requirements 
contained  in  this  proposed  rulemaking 
equals  $100,588. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  only  type  of  small  entity  that  will 
be  affected  by  this  rulemaking  is  small 
business.  While  the  size  standards  for 
the  relevant  Standard  Industrial 
Classification  (SIC)  codes  ^  considers 
enterprises  with  500  or  less  employees 
to  be  small  businesses,  making 
practically  all  owners  in  the  12-pack 
industry  small  entities,  the  only 
mandatory  cost  in  this  rulemaking  is  the 
cost  of  an  EPIRB.  We  do  not  expect  that 
owners  of  vessels  of  this  size  and  type, 
whose  cost  ranges  from  about  $100 
thousand  to  about  $5  million,  will 
consider  an  additional  cost  of  $1,000  for 
an  EPIRB  to  be  significant.  In  addition, 


'  The  relevant  industries  are  Deep  Sea 
Transportation  of  Passengers  (4481)  and  Water 
Transportation  of  Passengers,  N.E.C.  (4489). 


since  the  useful  life  of  an  EPIRB  is 
indefinite,  the  annualized  cost  for  this 
item  over  the  10-year  period  of  analysis 
is  $110  2,  which  is  even  more  likely  to 
be  insignificant.  The  Coast  Guard  is  also 
allowing  a  6-month  phase-in  period  for 
vessels  to  comply  with  the  requirement 
to  carry  an  EPIRB  on  board. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 
that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  In  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Lieutenant 
Commander  Michael  A.  Jendrossek, 
Office  of  Operating  and  Environmental 
Standards  (C^-MSO-2),  telephone  202- 
267-1055. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  annually  evaluates  these 
actions  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  dial  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  information 
collections,  a  description  of  those  who 


2  Current,  or  2000  dollars. 
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must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follows.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection. 

Title:  Vessel  Inspection  Related  Forms 
and  Posting  Requirements  Under  Title 
46  U.S.  Code 

Summary  of  The  Collection  of 
Information:  This  collection  of 
information  will  be  included  under  the 
current  approved  Office  of  Management 
and  Budget  (OMB)  collection  numbered 
2115-0133  entitled  Vessel  Inspection 
Related  Forms  and  Posting 
Requirements  Under  Title  46  U.S.  Code. 

Need  for  Information:  The  owners, 
operators,  or  agents  of  uninspected 
vessels  participating  in  a  Marine  Event 
of  National  Significance  must  submit  an 
application  for  excursion  permits. 

Proposed  Use  of  The  Information: 
Applications  will  be  used  to  initiate  the 
inspection  process  to  determine 
whether  these  vessels  are  properly 
equipped  to  be  granted  the  excursion 
permit. 

Description  of  Respondents:  The 
respondents  are  owners  or  operators  of 
uninspected  vessels  participating  in  a 
Marine  Event  of  National  Significance. 

Number  of  Respondents:  The  Coast 
Guard  estimates  that  owners  of 
approximately  1 75  vessels  will  require 
and  apply  for  permits  at  Marine  Events 
of  National  Significance  in  2000. 

Frequency  of  Response:  The  permits 
are  only  valid  for  the  duration  of  the 
event.  We  estimate  that  the  vessels  that 
require  these  permits  will  only  attend 
one  Marine  Event  of  National 
Significance  in  2000.  We  further 
estimate  that  these  events  occur 
approximately  once  every  10  years. 

Burden  of  Response:  The  time  burden 
of  this  response  request  in  2000  is  43 
hours  for  industry  and  1080  hours  for 
the  government.  The  total  cost  of  these 
burdens  is  $2,064  for  industry  and 
$75,111  for  the  government. 

Estimate  of  Total  Annual  Burden: 
Since  we  estimate  that  Marine  Events  of 
National  Significance  will  occur 
approximately  every  10  years,  the  total 
aimual  burden  is  the  total  burden 
reported  above  divided  by  10.  The 
annual  time  burden  for  industry  is  four 
hours  and  the  annual  time  burden  for 
government  is  108  hoiu-s.  The  aimual 
cost  of  these  respective  burdens  is  $206 
for  industry  and  $7,511  for  the 
government. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 


Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 

We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how  useful  the 
information  is;  whether  it  can  help  us 
perform  our  functions  better;  whether  it 
is  readily  available  elsewhere;  how 
accurate  our  estimate  of  the  burden  of 
collection  is;  how  valid  our  methods  for 
determining  burden  are;  how  we  can 
improve  the  quality,  usefulness,  emd 
clarity  of  the  information;  and  how  we 
can  minimize  the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  niunber  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
collection. 

Federalism  Summary  Impact  Statement 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132, 
Federalism. 

It  is  well  setded  that  States  are 
precluded  from  regulating  in  the 
categories  of  vessel  design,  construction, 
and  equipment — categories  that  are 
reserved  for  regulation  by  the  Coast 
Guard  under  46  U.S.C.  3306  and 
3703(a).  See  flaw.  Atlantic  Richfield 
Co.,  435  U.S.  151  (1978),  which  clearly 
evidences  Congressional  intent  to 
preempt  State  law,  because  the  exercise 
of  State  authority  would  conflict  with 
the  exercise  of  Federal  authority  under 
Federal  statute.  Also  see  International 
Association  of  Independent  Tank  Vessel 
Owners  (Intertanko)  v.  Locke,  148  F.3d 
1053  (9th  Cir.  1998).  Further,  it  is  the 
position  of  the  United  States  that  all  of 
the  categories  covered  in  46  U.S.C.  3306 
and  3703(a),  7101,  and  8101  (e.g., 
design,  construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
persoimel  qualification,  and  manning  of 
vessels)  are  within  the  field  foreclosed 
from  State  regulation.  See  the  Brief  for 
the  United  States  at  26,  United  States  v. 
Locke;  Intertanko  v.  Locke  (Nos.  98- 
1701  and  98-1706)  (cert,  granted  120  S. 
Ct.  133),  available  in  LEXIS,  Genfed 
Library,  Briefs  file.  This  rule  falls  into 
the  above  mentioned  categories,  thereby 
precluding  state  regulation.  For  this 
reason,  consultation  under  section  6  of 
the  Executive  Order  would  not  be 
meaningful  and,  therefore,  is 
unnecessary. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  proposed 
rule  would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(c),  (d),  and  (e)  of 
Commandant  Instruction  Ml 6475. IC, 
this  rule  is  categorically  excluded  from 
further  enviroimiental  documentation. 
This  proposed  rule  will  not  result  in  any 
significant  ciunulative  impact  on  the 
hiunan  environment;  any  substantial 
controversy  or  substantial  change  to 
existing  environmental  conditions;  any 
impact,  which  is  more  than  minimal,  on 
properties  protected  under  4(f)  of  the 
DOT  Act,  as  superseded  by  Public  Law 
97-449  and  Section  106  of  the  National 
Historic  Preservation  Act;  or  any 
inconsistencies  with  any  Federal,  State, 
or  local  laws  or  administrative 
determinations  relating  to  the 
enviroiunent.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 
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List  of  Subjects 

33  CFR  Part  1 75 

Marine  safety. 
33  CFR  Part  177 

Marine  safety. 

33  CFR  Part  179 

Marine  safety,  Reporting  and 
recordkeeping  requii  ements. 

33  CFR  Part  181 


sifety.  Reporting 
(iquirements. 


Labeling,  Marine 
and  recordkeeping  n 

33  CFR  Part  183 

Marine  safety. 

46  CFR  Part  2 

Marine  safety.  Rep  orting  and 
recordkeeping  requii  ements.  Vessels. 

46  CFR  Part  10 

Reporting  and  rec(  rdkeeping 
requirements,  Schoo  s,  Seamen. 

46  CFR  Part  15 

Reporting  and  rec(  irdkeeping 
requirements,  Seamf  n,  Vessels. 

46  CFR  Part  24 

Marine  safety. 

46  CFR  Part  25 

Fire  prevention,  \  arine  safety, 
Reporting  and  recori  [keeping 
requirements. 

46  CFR  Part  26 


Marine  safety,  Peiialties 
and  recordkeeping 


46  CFR  Part  28 


Fire  prevention. 
Marine  safety 
health.  Reporting 
requirements. 

46  CFR  Part  30 


ard 
Seam  m 


Seamm 


Cargo  vessels 
Hazardous  material; 
Penalties.  Reporting 
requirements, 

46  CFR  Part  70 

Marine  safety.  Pa^sengi 
Reporting  and  reco 
requirements. 

46  CFR  Part  90 

Cargo  vessels,  Ma|rine  safety. 

46  CFR  Part  114 


Marine  safety.  Passenger 
Reporting  and  reco 
requirements. 


,  Reporting 
rfequirements. 


F  ishing  vessels. 
Occupational  safety  and 
recordkeeping 


Foreign  relations, 
transportation, 
and  recordkeeping 


er  vessels, 
rtlkeeping 


vessels, 
ijdkeeping 


46  CFR  Part  169 

Fire  prevention,  Marine  safety, 
Reporting  and  recordkeeping 
requirements.  Schools,  Vessels. 

46  CFR  Part  175 

Marine  safety.  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  188 

Marine  safety.  Oceanographic 
research  vessels. 

46  CFR  Part  199 

Lifesaving  appliances  and 
arrangements  Marine  safety,  and 
Passenger  vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Parts  175, 177, 179,  181, 
and  183  as  well  as  46  CFR  Parts  2,  10, 
15.  24.  25.  26.  28,  30,  70.  90.  114,  169, 
175,  188,  and  199  as  follows: 

33  CFR  Chapter  I 

PART  175— EQUIPMENT 
REQUIREMENTS 

1.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46. 

2.  In  §  175.3,  revise  the  definition  of 
the  following  terms,  in  alphabetical 
order,  to  read  as  follows: 

§175.3    Definitions. 

***** 

Boat  means  any  vessel — 

(1)  Manufactured  or  used  primarily 
for  noncommercial  use; 

(2)  Leased,  rented,  or  chartered  to 
another  for  the  latter's  noncommercial 
use;  or 

(3)  Operating  as  an  uninspected 
passenger  vessel  subject  to  the 
requirements  of  46  CFR  chapter  I. 
subchapter  C. 
***** 

Passenger  means  an  individual 
carried  on  a  vessel  except — 

(1)  The  owner  or  an  individual 
representative  of  the  owner  or.  in  the 
case  of  a  vessel  chartered  without  crew, 
an  individual  charterer,  or  an  individual 
representative  of  the  charterer; 

(2)  The  master  or  operator  of  a 
recreational  vessel;  or 

(3)  A  member  of  the  crew  engaged  in 
the  business  of  the  vessel,  who  has  not 
contributed  consideration  for  carriage, 
and  who  is  paid  for  onboard  services. 
***** 

Recreational  vessel  means  any  vessel 
being  manufactured  or  operated 
primarily  for  pleasure,  or  leased,  rented, 
or  chartered  to  another  for  the  latter's 


pleasure.  It  does  not  include  a  vessel 
engaged  in  the  carriage  of  passengers- 
for-hire  as  defined  in  46  CFR  chapter  I, 
subchapter  C  or  in  other  subchapters  of 
this  title. 
***** 

3.  Revise  §  175.110(a)  to  read  as 
follows: 

§  1 75.1 1 0    Visual  distress  signals  required. 

(a)  No  person  may  use  a  boat  16  feet 
or  more  in  length,  or  any  boat  operating 
as  an  uninspected  passenger  vessel 
subject  to  the  requirements  of  46  CFR 
chapter  I,  subchapter  C,  unless  visual 
distress  signals  selected  from  the  list  in 
§175.130  or  the  alternatives  in 
§175.135,  in  the  number  required  are  on 
board.  Devices  suitable  for  day  use  and 
devices  suitable  for  night  use,  or  devices 
suitable  for  both  day  and  night  use, 
must  be  carried. 


PART  177— CORRECTION  OF 
ESPECIALLY  HAZARDOUS     ^ 
CONDITIONS 

4.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302,  4311;  49  CFR 
1.45  and  1.46. 

5.  Revise  §  177.03(b)  to  read  as 
follows: 

§177.03    Definitions. 

***** 

(b)  Boat  means  any  vessel — 

(1)  Manufactured  or  used  primarily 
for  noncommercial  use; 

(2)  Leased,  rented,  or  chartered  to 
another  for  the  latter's  noncommercial 
use;  or 

(3)  Operated  as  an  iminspected 
passenger  vessel  subject  to  the 
requirements  of  46  CFR  Chapter  I, 
subchapter  C. 


PART  179— DEFECT  NOTIRCATION 

6.  The  authority  citation  for  part  179 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  4302, 
4307,  4310,  and  4311;  49  CFR  1.46. 

7.  In  §  179.03,  revise  the  definition  of 
the  term  "Boat"  to  read  as  follows: 

§179.03    Definitions. 

***** 

Boat  means  any  vessel — 

(1)  Manufactured  or  used  primarily 
for  noncommercial  use; 

(2)  Leased,  rented,  or  chartered  to 
another  for  the  latter's  noncommercial 
use;  or 

(3)  Operated  as  an  iminspected 
passenger  vessel  subject  to  the 
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requirements  of  46  CFR  chapter  I, 
subchapter  C. 


requirements  of  46  CFR  chapter  I, 
subchapter  C. 


requirements  of  46  CFR  chapter  I, 
subchapter  C. 


PART  181— MANUFACTURER 
REQUIREME^^'S 

8.  The  authority  citation  for  part  181 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302  and  4310;  49 
CFR  1.46. 

9.  In  §  181.3,  revise  the  definition  of 
the  term  "Boat"  to  read  as  follows: 

§181.3    Definitions. 


Boat  means  any  vessel — 

(1)  Manufactured  or  used  primarily 
for  noncommercial  use; 

(2)  Leased,  rented,  or  chartered  to 
another  for  the  latter's  noncommercial 
use;  or 

(3)  Operated  as  an  iminspected 
passenger  vessel  subject  to  the 


PART  18a— BOATS  AND  ASSOCIATED 
EQUIPMENT 

10.  The  authority  citation  for  part  183 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46. 

11.  In  §  183.3,  revise  the  definition  of 
the  term  "Boat"  to  read  as  follows: 

§183.3    Definitions. 


Boat  means  any  vessel — 

(1)  Manufactured  or  used  primarily 
for  noncommercial  use; 

(2)  Leased,  rented,  or  chartered  to 
another  for  the  latter's  noncommercial 
use;  or 

(3)  Operated  as  an  uninspected 
passenger  vessel  subject  to  the 


46  CFR  Chapter  I 
PART  2— VESSEL  INSPECTIONS 

12.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  43  U.S.C.  1333; 
46  U.S.C.  3103,  3205,  3306.  3703;  E.O.  12234, 
45  FR  58801,  3  CFR,  1980  Comp.,  p.  277;  49 
CFR  1.46;  subpart  2.45  also  issued  under  the 
authority  of  Act  Dec.  27, 1950,  Ch.  1155, 
sees.  1.  2,  64  Stat.  1120  (see  46  U.S.C.  App. 
Note  prec.l). 

13.  In  §  2.01-7,  redesignate  table 
2.01-7(A)  as  table  2.01-7{A)  and  revise 
it  to  read  as  follows: 

§  2.01-7  Classes  of  vessels  (Including 
motort>oats)  examined  or  inspected  and 
certificated. 

(a)*   *   * 

BOiJNG  CODE  4910-ISm 
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14.  Revise  §  2.01-p5  to  read  as 
follows: 


passeng  srs 
bo  th. 


f(tr: 
aiB 
or 


concerning 


pas  senger ' 

o:-6 


§  2.01  -45    Excursion  Permit. 

(a)  Under  46  U.S 
Guard  may  issue  a 
operator,  or  agent  o 
allowing  the  vessel 
excursions  that  cany 
numbers  of 
existing  route,  or 
concerning  the  app 
excursion  permits 
passenger  vessels 
§§71.10.  115.204 
chapter.  Details 
application  process 
for  uninspected 
contained  in  §  26. 

(b)  For  Marine 
Significance,  as 
Commandant,  U.S 
may  be  permitted  tc 
events  while  carryi 
hire  for  the  duratio 
sponsors  must  request 
determination  in 
Commandant  (G-M 
prior  to  the  event, 
the  application 
permits  for  Marine 
Significance  are 
of  this  chapter. 

(c)  The  applicati(jn 
permit  is  made  by 
agent  of  the  vessel 
Charge,  Marine ' 
Guard  Form  CG-QSj) 
Excursion  Permit.  I 
permission  is  grant  id 
Coast  Guard  form 
to  Carry  Excursion 
describes  the  vesse 
which  and  the  peri 
excursions  may  be 
equipment  requirec 
persons  indicated 


2113.  the  Coast 
I  ermit  to  the  owner, 
a  passenger  vessel. 
0  engage  in 
additional 
,  extend  an 
Details 
ication  process  for 
inspected 
contained  in 
176.204  of  this 
the 
for  special  permits 
vessels  are 
of  this  chapter. 
Evfents  of  National 
deti  srmined  by  the 

[^oast  Guard,  a  vessel 
engage  in  these 
g  passengers-for- 
of  the  event.  Event 
this 

from  the 
at  least  one  year 
I  etails  concerning 
for  special 
wents  of  National 
contained  in  §  26.03-8 


wi  iting 


process 


tie 

t3 


15.  The  authority 
continues  to  read  a^ 


Authority:  31  U.S.( 
2103.  2110;  46  U.S.C 
7502.7505.7701:49 
10.107  also  issued  u 
U.S.C.  3507. 

16.  Revise  §  10.4^6(a)  to  read  as 
follows: 


ppl 


ic  jnse 


§10.466    Licenses 
uninspected  passenger 

(a)  This  section 
applicants  for  a  1 
uninspected  passetiger 
with  propulsion  machinery 

(1)  Individuals  o  aerating 
uninspected  passe  iger 


for  an  excursion 


master,  owner,  or 
the  Officer  in 
Inspection,  on  Coast 
.  Application  for 
after  inspection. 
.  it  is  given  on 
dG-949.  Permission 
'arty.  The  permit 

the  route  over 
)d  during  which  the 
nade.  and  the  safety 
for  the  additional 


PART  10— LICENSING  OF  MARITIME 
PERSONNEL 


citation  for  part  10 
follows: 


9701.  46  U.S.C.  2101. 
Chapter  71;  46  U.S.C. 
:FR  1.45. 1.46;  Sec. 
ifder  the  authority  of  44 


fjr 


operators  of 
vessels. 


ies  to  all 
to  operate  an 
vessel,  equipped 
of  any  type. 
^  an 
vessel  less  than 


100  gross  tons  must  meet  the 
qualifications  for  the  operator  of 
iminspected  passenger  vessel  license 
listed  in  this  section. 

(2)  Individuals  operating  an 
uninspected  passenger  vessel  of  at  least 
100  gross  tons  must  meet  the 
qualifications  for  the  master's  license 
appropriate  for  the  vessel  tonnage, 
route,  and  restrictions  for  the  service  in 
which  they  will  engage. 

(3)  Individuals  operating  an 
uninspected  vessel  of  at  least  200  gross 
tons  must  meet  the  qualifications  for  the 
master  or  mate  license  appropriate  for 
the  tonnage,  route,  and  restrictions  for 
the  service  in  which  they  will  engage. 


PART  15— MANNING  REQUIREMENTS 

17.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2101,  2103,  3306, 
3703,  8101,  8102,  8104,  8105,  8301,  8304, 
8502,  8503.  8701.  8702.  8901.  8902.  8903. 
8904.  8905(b).  9102;  49  CFR  1.45  and  1.46. 

18.  In  §  15.301(a),  add,  in  alphabetical 
order,  the  term  "Underway"  to  the  list 
of  definitions,  to  read  as  follows: 

§  1 5.301    Definitions  of  terms  used  in  this 
part. 

(a)*   *   * 

Underway  means  that  a  vessel  is  not 
at  anchor,  made  fast  to  the  shore,  or 
aground. 

***** 

19.  Revise  §  15.605  to  read  as  follows: 

§  1 5.605    Licensed  operators  for 
uninspected  passenger  vessels. 

Each  self-propelled,  uninspected 
passenger  vessel  must  be  under  the 
direction  and  control  of  an  individual 
licensed  by  the  Coast  Guard. 

20.  Add  §  15.705(f)  to  read  as  follows: 

§15.705    Watches. 

***** 

(f)  Properly  manned  uninspected 
passenger  vessels  of  at  least  100  gross 
tons — 

(1)  Which  are  underway  for  no  more 
than  12  hours  in  any  24-hour  period, 
and  which  are  adequately  moored, 
anchored,  or  otherwise  secured  in  a 
harbor  of  safe  refuge  for  the  remainder 
of  that  24-hour  period  may  operate  with 
one  navigational  watch; 

(2)  Which  are  underway  greater  than 
12  hours  in  Euiy  24-hour  period  must 
provide  a  minimum  of  a  two-watch 
system; 

(3)  In  no  case  may  the  crew  of  any 
watch  work  more  than  12  hours  in  any 
24-hour  period,  except  in  an  emergency. 

21.  Add  §  15.805(a)(6)  to  read  as 
follows: 


§15.805    Master. 

(a)*  *   * 

(6)  Every  uninspected  passenger 
vessel  of  at  least  100  gross  tons. 

***** 

22.  Add  §  15.855(c)  to  read  as  follows: 

§  1 5.855    Cabin  watchmen  and  fire 
patrolmen. 

***** 

(c)  For  the  watchmen  described  in 
paragraph  (a),  the  owner  or  operator  of 
an  uninspected  passenger  vessel  of  at 
least  100  gross  tons  but  less  than  300 
gross  tons  may  substitute  the  use  of  fire 
detectors,  heat  detectors,  smoke 
detectors,  and  high- water  alarms  with 
audible-  and  visual-warning  indicators, 
in  addition  to  other  required  safety 
alarms,  only  when  each  of  the  following 
conditions  are  met: 

(1)  Fire  detectors  are  located  in  each 
space  containing  machinery  or  fuel 
tanks  in  accordance  with  §  181.400(c)  of 
this  chapter. 

(2)  All  grills,  broilers,  and  deep-fat 
fryers  are  fitted  with  a  grease  extraction 
hood  in  compliance  with  §  181.425  of 
this  chapter. 

(3)  Heat  and/or  smoke  detectors  are 
located  in  each  galley,  public 
accommodation  space,  enclosed 
passageway,  berthing  space,  and  all 
crew  spaces. 

(4)  High  water  alarms  are  located  in 
each  space  with  a  through  hull  fitting 
below  the  deepest  load  waterline,  a 
machinery  space  bilge,  bilge  well,  shaft 
alley  bilge,  or  other  space  subject  to 
flooding  from  sea  water  piping  within 
the  space,  and  a  space  below  the 
waterline  with  non-watertight  closure 
such  as  a  space  with  a  non-watertight 
hatch  on  the  main  deck. 

(5)  Each  alarm  has  an  audible-  and 
visual-alarm  indicator  located  at  the 
normal  operating  station  and,  if  the 
normal  operating  position  is  not 
continually  manned  when  not 
navigating  underway,  in  an  alternate 
location  that  must  provide  the  crew,  and 
may  at  all  times  provide  the  passengers, 
immediate  warning  of  a  hazardous 
condition. 

(6)  The  vessel  is  underway  for  no 
more  than  12  hours  in  any  24-hour 
period,  and  the  master  of  the  vessel  has 
chosen  to  operate  with  less  than  a  three- 
watch  system  in  accordance  with 
§15.705. 

23.  Revise  §  15.905  to  read  as  follows: 

§  1 5.905    Uninspected  passenger  vessels. 

(a)  An  individual  holding  a  license  as 
master  or  pilot  of  an  inspected,  self- 
propelled  vessel  is  authorized  to  serve 
as  operator  of  an  uninspected  passenger 
vessel,  within  any  restrictions  on  the 
individual's  license. 
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(b)  An  individual  holding  a  license  as 
mate  of  inspected,  self-propelled 
vessels,  other  than  Great  Lakes,  inland, 
or  river  vessels  of  not  more  than  200 
gross  tons,  is  authorized  to  serve  as 
operator  of  uninspected  passenger 
vessels  within  any  restrictions  on  the 
individual's  license. 


PART  24— GENERAL  PROVISIONS 

24.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2113,  3306.  4104, 
4302;  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 


25.  In  §  24.05-1,  revise  table  24.05- 
1(a)  to  read  as  follows: 

§  24.05-1     Vessels  subject  to  ttie 
requirements  of  ttiis  subchapter. 

(a)*   *  * 

BILUNG  CODE  4910-1S-U 
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26.  Revise  subpart  24.10  to  read  as 
follows: 

Subpart  24.10 — Definition  of  Terms 
Used  in  Ttiis  Subc  hapter 


Sec. 
24.10-1 


Definition 


njn 


goc  d: 


'  ai  y  I 


Cc  ast  I 


m;ans 


of  the 


§24.10-1     Definitioiis 

Approved  meani 
Commandant,  unl 

Barge  means  a 
vessel. 

Carrying  freigh  t 
carriage  of  any 
merchandise,  or 
consideration 
indirectly  flowing 
charterer,  operator 
person  interested 

Coast  Guard  ~ 
means  an  officer  o 
designated  as  such 
to  command  all 
within  his  or  her 
includes  the  i 
and  administratioi 
46  U.S.  Code,  Title 
Code,  and  regulati 
these  statutes. 

Commandant 
of  the  United  Stat^ 

Consideration 
benefit,  inducement 
including  pecunia  y 
to  an  individual 
not  including  a  vo 
actual  expenses 
monetary  contri 
fuel,  food,  beverag 

Headquarters 
Commandant 
Guard,  Washingt 

Intemationalv 
from  a  country  to 
convention  appl 
such  country,  or 

Marine  inspecto ' 
any  person  from 
branch  of  the  Coas  t 
under  the  direction 
Charge,  Marine 
person  designated 
related  to  the  ins 
and  administratio 
46  U.S.  Code,  Tith 
Code,  and  regulat 
these  statutes. 

Motor  vessel 
than  65  feet  in 
propelled  by 
steam. 

Motorboat  meaiis 
in  column  five  of 
§24.05-1,65  feet 
which  is  equippec 
machinery  (inclu 
length  must  be 
end  over  the  deck 


approved  by  the 
^ss  otherwise  stated, 
self-propelled 


br  hire  means  the 


s,  wares,  or 
other  freight  for  a 
wh(  ther  directly  or 
to  the  owner, 
agent,  or  any  other 
the  vessel. 
Di^rict  Commander 
the  Coast  Guard 
by  the  Commandant 
Guard  activities 
(tstrict,  which 
nspe  :tion,  enforcement, 
of  Subtitle  II,  Title 
46  and  Title  33  U.S. 
itons  issued  under 


iieii 


the  Commandant 
Coast  Guard, 
n^eans  an  economic 
,  right,  or  profit, 
payment  accruing 
pjerson,  or  entity  but 
untcury  sharing  of  the 
voyage,  by 
bu  tion  or  donation  of 
3,  or  other  supplies, 
m  jans  the  Office  of  the 
Uni  ;ed  States  Coast 
toil,  DC. 

vo  /age  means  a  voyage 
1  ^hich  the  present 
to  a  port  outside 
c()nversely. 

or  inspector  means 

e  civilian  or  military 

Guard  assigned 

of  an  Officer  in 

Inspection,  or  any  other 

to  perform  duties 

ion,  enforcement, 
of  Subtitle  II,  Title 
46  and  Title  33  U.S. 
ibns  issued  under 


p  5Cti 


me^s  any  vessel  more 
1,  which  is 
macHinerv  other  than 


any  vessel  indicated 
able  24.05-l(a)  in 
n  length  or  less, 
with  propulsion 
steam).  The 
measured  from  end-to- 
excluding  sheer.  This 


cing 


term  includes  a  boat  equipped  with  a 
detachable  motor.  For  the  purpose  of 
this  subchapter,  motorboats  are 
included  imder  the  term  vessel,  unless 
specifically  noted  otherwise. 

(1)  The  various  length  categories  of 
motorboats  are  as  follows: 

(i)  Any  motorboat  less  than  16  feet  in 
length. 

(ii)  Any  motorboat  16  feet  or  over  and 
less  than  26  feet  in  length. 

(iii)  Any  motorboat  26  feet  or  over  and 
less  than  40  feet  in  length. 

(iv)  Any  motorboat  40  feet  or  over  and 
not  more  than  65  feet  in  length. 

(2)  The  expression  "length  must  be 
measured  from  end-to-end  over  the  deck 
excluding  sheer"  means  a  straight-line 
measurement  of  the  overall  length  from 
the  foremost  part  of  the  vessel  to  the 
aftermost  part  of  the  vessel,  measured 
parallel  to  the  centerline.  Bow  sprits, 
bumpkins,  rudders,  outboard  motor 
brackets,  and  similar  fittings  or 
attachments,  are  not  to  be  included  in 
the  measurement.  Length  must  be  stated 
in  feet  and  inches. 

Oceans  means  a  route  that  goes 
beyond  20-nautical  miles  offshore  on 
any  of  the  following  waters: 

(1)  Any  ocean. 

(2)  The  Gulf  of  Mexico. 

(3)  The  Caribbean  Sea. 

(4)  The  Bering  Sea. 

(5)  The  Gulf  of  Alaska. 

(6)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Officer  in  Charge,  Marine  Inspection 
or  OCMI  means  any  person  from  the 
civilian  or  military  branch  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  and  who,  under  the 
direction  of  the  Coast  Guard  District 
Commander,  is  in  charge  of  an 
inspection  zone  for  performance  of 
duties  related  to  the  inspection, 
enforcement,  and  administration  of 
Subtitle  II,  Title  46  U.S.  Code,  Title  46 
and  Title  33  U.S.  Code,  and  regulations 
issued  under  these  statutes. 

Passenger  means  an  individual 
carried  on  a  vessel,  except — 

(1)  The  owner  or  an  individual 
representative  of  the  owner,  or  in  the 
case  of  a  vessel  under  charter,  an 
individual  charterer  or  individual 
representative  of  the  charterer; 

(2)  The  master;  or 

(3)  A  member  of  the  crew  engaged  in 
the  business  of  the  vessel,  who  has  not 
contributed  consideration  for  carriage, 
and  who  is  paid  for  onboard  services. 

Passenger-for-hire  means  a  passenger 
for  whom  consideration  is  contributed 
as  a  condition  of  carriage  on  the  vessel, 
whether  directly  or  indirectly  flowing  to 
the  owner,  charterer,  operator,  agent,  or 
any  other  person  having  an  interest  in 
the  vessel. 


Survival  craft  means  a  lifeboat,  rigid 
liferaft,  inflatable  liferaft,  life  float, 
inflatable  buoyant  apparatus,  buoyant 
apparatus,  or  small  boat. 

Vessel,  as  used  in  this  subpart 
includes  all  vessels  indicated  in  column 
five  of  Table  24.05-l(a)  in  §  24.05-1, 
unless  otherwise  noted  in  this  subpart. 

Uninspected  passenger  vessel  means 
an  uninspected  vessel — 

(1)  Of  at  least  100  gross  tons; 
(i)  Carrying  not  more  than  12 

passengers,  including  at  least  one 
passenger-for-hire;  or 

(ii)  That  is  chartered  with  the  crew 
provided  or  specified  by  the  owner  or 
the  owner's  representative  and  carrying 
not  more  than  12  passengers;  and 

(2)  Of  less  than  100  gross  tons; 
(ii)  Carrying  not  more  than  six 

passengers,  including  at  least  one 
passenger-for-hire;  or  (2)  That  is 
chartered  with  the  crew  provided  or 
specified  by  the  owner  or  the  owoier's 
representative  and  carrying  not  more 
than  six  passengers. 

PART  25— REQUIREMENTS 

27.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b);  46  U.S.C. 
3306,  4302;  49  CFR  1.46. 

28.  Revise  §  25.25-5{d)  to  read  as 
follows: 

§  25.25-5    Life  Preservers  and  other 
lifesaving  equipment  required. 

***** 

(d)  In  addition  to  the  equipment 
required  by  paragraph  (b)  and  (c)  of  this 
section,  each  vessel  26  feet  in  length  or 
longer  must  have  at  least  one  approved 
ring  life  buoy,  and  each  uninspected 
passenger  vessel  of  at  least  100  gross 
tons  must  have  at  least  three  ring  life 
buoys.  Ring  life  buoys  must  be 
constructed  in  accordance  with  subpart 
160.050  of  part  160  of  this  chapter.  The 
exception  is  a  ring  life  buoy  that  was 
approved  prior  to  May  9,  1979,  under 
former  subpart  160.009  of  part  160  this 
chapter  (see  46  CFR  Chapter  I,  revised 
as  of  October  1, 1979),  which  may  be 
used  as  long  as  it  is  in  good  and 
serviceable  condition. 
***** 

29.  Add  §  25.25-17  to  read  as  follows: 

§25.25-17    Survival  craft  requirements  for 
uninspected  passenger  vessels  of  at  least 
100  gross  tons. 

(a)  Each  uninspected  passenger  vessel 
of  at  least  100  gross  tons  must  have 
adequate  survival  craft  with  enough 
capacity  for  all  persons  aboard,  and 
must  meet  one  of  the  following 
requirements: 
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(1)  An  inflatable  liferaft  must  be 
approved  under  46  CFR  part  160, 
subpart  160.151  and  be  equipped  with 
an  applicable  equipment  pack  or  be 
approved  by  cinother  standard  specified 
by  the  Commandant. 

(2)  A  life  float  must  be  approved 
under  46  CFR  part  160,  subpart  160.027 
or  other  standard  specified  by  the 
Commandant. 

(3)  An  inflatable  buoyant  apparatus 
must  be  approved  under  46  CFR  part 
160,  subpart  160.010  or  other  standard 
specified  by  the  Commandant. 

(4)  A  buoyant  apparatus  must  be 
approved  under  46  CFR  part  160, 
subpart  160.010  or  other  standard 
specified  by  the  Commandant. 

(b)  If  the  vessel  carries  a  small  boat  or 
boats,  the  capacity  of  the  small  boat  or 
boat(s)  may  be  counted  toward  the 
survival  craft  capacity  required  by  this 
part.  Such  small  boat  or  boat(s)  must 
meet  the  requirements  for  safe  loading 
and  floatation  in  33  CFR  part  183. 

30.  Add  §  25.25-19  to  read  as  follows: 

§25.25-19    Visual  distress  signals. 

Each  uninspected  passenger  vessel 
must  meet  the  visual  distress  signal 
requirements  of  33  CFR  part  175 
applicable  to  the  vessel. 

31.  Revise  §  25.26-10  to  read  as 
follows: 

§  25.26-1 0    EPIRB  requirements  for 
uninspected  passenger  vessels. 

(a)  Uninspected  passenger  vessels  less 
than  100  gross  tons  are  not  required  to 
carry  an  EPIRB. 

(b)  The  owner,  operator,  or  master  of 
an  uninspected  passenger  vessel  of  at 
least  100  gross  tons  must  ensure  that  the 
vessel  does  not  operate  beyond  three 
miles  from  shore  as  measured  from  the 
territorial  sea  baseline  seaward  or  more 
than  three  miles  from  the  coastline  of 
the  Great  Lakes,  unless  it  has  on  board 

a  float-free,  automatically  activated 
Category  1  406  MHz  EPIRB  stowed  in  a 
manner  so  that  it  will  floatfree  if  the 
vessel  sinks. 

32.  In  §  25.30-20,  redesignate 
paragraphs  (b)  and  (c)  as  paragraphs  (c) 
and  (d),  respectively,  and  add  a  new 
paragraph  (b)  to  read  as  follows: 


§25.30-20 
required. 


Fire  extinguishing  equipment 


(b)  Uninspected  passenger  vessels  of 
at  least  1 00  gross  tons.  All  uninspected 
passenger  vessels  of  at  least  100  gross 
tons  must  carry  on  board  hand  portable 
and  semi-portable  fire  extinguishers  in 
compliance  with  Table  76.5O-10(A)  in 
§  76.50-10  of  this  chapter. 


PART  26— OPERATIONS 

33.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  4104,  6101, 
8105;  E.O.  12234,  45  FR  58801,  3  CFR.  1980 
Cotnp.,  p.  277;  49  CFR  1.46. 

34.  Revise  §  26.03-l(a)  introductory 
text  to  read  as  follows: 

§  26.03-1     Safety  orientation. 

(a)  Before  getting  underway  on  any 
iminspected  passenger  vessel,  the 
operator  or  master  must  ensure  that 
suitable  public  aimouncements, 
instructive  placards,  or  both,  are 
provided  in  a  manner  that  affords  all 
passengers  the  opportunity  to  become 
acquainted  with: 
***** 

35.  Revise  §  26.03-2(a)  to  read  as 
follows: 

§  26.03-2    Emergency  instructions. 

(a)  The  operator  or  master  of  each 
uninspected  passenger  vessel  must 
ensure  that  an  emergency  check-off  list 
is  posted  in  a  prominent  and  accessible 
place  to  notify  the  passengers  and 
remind  the  crew  of  precautionary 
measures  that  may  be  necessary  if  an 
emergency  situation  occiurs. 
***** 

36.  Add  §  26.03-4  to  read  as  follows: 

§  26.03-4    Charts  and  nautical 
publications. 

(a)  Each  uninspected  passenger  vessel 
of  at  least  100  gross  tons  must  carry 
adequate,  up-to-date,  and  appropriate 
for  their  intended  voyage — 

(1)  Charts  of  appropriate  scale  to  make 
safe  navigation  possible; 

(2)  U.S.  Coast  Pilot  or  similar 
publication; 

(3)  Coast  Guard  Light  List; 

(4)  Tide  tables;  and 

(5)  Current  tables,  or  a  river  current 
publication  issued  by  the  U.S.  Army 
Corps  of  Engineers,  or  a  river  authority. 

(b)  As  an  alternative,  you  may 
substitute  extracts  or  copies  from  the 
publications  in  paragraph  (a).  This 
information  must  be  applicable  to  the 
area  transited. 

37.  Add  §  26.03-6  to  read  as  follows: 

§26.03-6    Special  permit. 

(a)  If  the  owner,  operator,  or  agent 
donates  the  use  of  an  iminspected 
passenger  vessel  to  a  charity  for 
fundraising  activities,  and  the  vessel's 
activity  would  subject  it  to  Coast  Guard 
inspection,  the  OCMI  may  issue  a 
special  permit  to  the  owner,  operator,  or 
agent  for  this  purpose  if,  in  the  opinion 
of  the  OCMI,  the  vessel  can  be  safely 
operated.  Each  excursion  permit  is  valid 
for  only  one  voyage  of  a  donated  vessel, 


which  is  used  for  a  charitable  purpose. 
Applications  are  considered  and 
approved  on  a  case-by-case  basis. 

(b)  The  criteria  of  §  176.204  of  this 
chapter  will  apply  to  the  issuance  of  a 
special  permit.  In  addition,  the  owner, 
operator,  or  agent  must  meet  each  of 
these  conditions — 

(1)  Any  charity  using  a  donated  vessel 
must  be  a  bona  fide  charity  or  a  non- 
profit organization  qualified  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986; 

(2)  All  donations  received  from  the 
fundraising  must  go  to  the  named 
charity; 

(3)  The  owner,  operator,  or  agent  may 
obtain  a  special  permit  for  an  individual 
vessel  not  more  than  four  times  in  a  12- 
month  period;  and 

(4)  The  owner,  operator,  or  agent  must 
apply  to  the  local  OCMI  for  a  special 
permit  prior  to  the  intended  voyage, 
allowing  adequate  time  for  processing 
and  approval  of  the  permit. 

(c)  Nothing  in  this  part  may  be 
construed  as  limiting  the  OCMI  from 
making  such  tests  and  inspections,  both 
afloat  and  in  dry-dock,  that  are 
reasonable  and  practicable  to  be  assured 
of  the  vessel's  seaworthiness  and  safety. 

§26.03-5    [Removed] 

38.  Remove  §  26.03-5. 

39.  Add  §  26.03-8  to  read  as  follows: 

§  26.03-8    Marine  event  of  national 
significance  special  permits. 

(a)  For  Marine  Events  of  National 
Significance,  as  determined  by  the 
Commandant,  U.S.  Coast  Guard,  a  vessel 
may  be  permitted  to  engage  in  these 
events  while  carrying  passengers-for- 
hire  for  the  duration  of  the  event.  Event 
sponsors  must  request  this 
determination  in  vsriting  from  the 
Commandant  (G-M)  at  least  one  year 
prior  to  the  event. 

(b)  The  owner,  operator,  or  agent  of  a 
vessel  that  has  registered  as  a 
participant  in  Marine  Events  of  National 
Significance,  may  apply  for  a  special 
permit  to  carry  passengers  for  the 
duration  of  the  event.  The  master 
owner,  or  agent  of  the  vessel  must  apply 
to  a  Coast  Guard  OCMI  who  has 
jiuisdiction  over  the  vessel's  first  United 
States  port  of  call.  The  OCMI  may  issue 
a  Form  CG-949  "Permit  to  Carry 
Excursion  Party"  if  in  the  opinion  of  the 
OCMI  the  operation  can  be  undertaken 
safely.  The  OCMI  may  require  an 
inspection  prior  to  issuance  of  a  special 
permit. 

(c)  The  permit  will  state  the 
conditions  under  which  it  is  issued. 
These  conditions  must  include  the 
number  of  passengers  the  vessel  may 
carry,  the  crew  required,  the  number 
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lifesavjng  and  safety 

the  route,  and 
r  which  the  permit  is 
for  which  the 


and  type  of 
equipment  require  i 
operating  details 
issued,  and  the  dales 
permit  will  be  vali  i 

(d)  The  permit  n  ust  be  displayed  in 
a  location  visible  t ) 

40.  Revise  §  26.013 
follows: 

§  26.03-10    Voyage  jplans  for  uninspected 
passenger  vessels  dif  at  least  100  gross 
tons. 


passengers. 
-10  to  read  as 


(a)  The  master  n^ust 
plan  that  includes 
list  before  taking  a<i 
passenger  vessel  o 
tons  on  a  Great  Lake 
international  voya|  ;e 

(b)  Before  deparl  un 
communicate  the 
either  verbally  or 
plan  must  go  to  either 
normal  berthing  lo  :ation  or  a 
representative  of  tl  le 
operator  of  the  vessel 


prepare  a  voyage 
a  crew  and  passenger 
uninspected 
at  least  100  gross 
an  ocean,  or  an 

e,  the  master  must 
\|oyage  plan  ashore, 
writing.  The  voyage 
the  vessel's 


owner  or  managing 
The  master. 


11 


owner,  or  operator  of  the  vessel  must 
make  the  voyage  plan  available  to  the 
Coast  Guard  upon  request. 
41.  Add  §  26.03-12  to  read  as  follows: 

§26.03-12    Signaling  light. 

All  vessels  of  over  150  gross  tons, 
when  on  an  international  voyage,  shall 
be  equipped  with  an  efficient  daylight 
signaling  lamp  in  accordance  with  the 
requirements  of  subchapter  J  (Electrical 
Engineering)  of  this  chapter. 

Subpart  26.20 — Exhibition  of  Coast 
Guard  License. 

42-43.  In  subpart  26.20,  revise  the 
subpart  heading  to  read  as  set  forth 
above. 

44.  Revise  §  26.20-1  to  read  as 
follows: 

§  26.20-1    Must  be  available. 

If  a  person  operates  a  vessel  that 
carries  one  or  more  passengers-for-hire, 
Tie-or  she  is  required  to  have  a  valid 
Coast  Guard  license  suitable  for  the 


vessel's  route  and  service.  He  or  she 
must  have  the  license  in  his  or  her 
possession  and  must  produce  it 
immediately  upon  the  request  of  a  Coast 
Guard  boarding  officer. 

PART  30— GENERAL  PROVISiONS 

45.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703;  49 
U.S.C.  5103,  5106;  49  CFR  1.45,  1.46;  Section 
30.01-2  also  issued  under  the  authority  of  44 
U.S.C.  3507;  Section  30.01-05  also  issued 
under  the  authority  of  Sec.  4109,  Pub.  L. 
101-380,  104  Stat.  515. 

46.  In  §  30.01-5(d),  redesignate  table 
30.01-5(0)  as  table  30.01-5(d)  and 
revise  it  to  read  as  follows: 

§30.01-5    Application  of  regulations — TBJ 
ALL. 

***** 

(d)  *  *  * 
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PART  70— GENERAL  PROVISIONS 

47.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 


Authority:  46  U.S.C.  3306,  3703;  49  U.S.C. 
5103,  5106;  E.O.  12234,  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.45,  1.46; 
Section  70.01-15  also  issued  under  the 
authority  of  44  U.S.C.  3507. 


48.  In  §  70.05-1,  redesignate  table 
70.05-1  (A)  as  table  70.05-1  (a)  and 
revise  it  to  read  as  follows: 
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49.  Add  §  70.05-18  to  read  as  follows: 

§70.05-18    Applica  >ility  to  Vessels 
Operating  Under  an  Exemption  Afforded  in 
the  Passenger  VesstI  Safety  Act  of  1993 
(PVSA). 

(a)  The  Passenge  r  Vessel  Safety  Act  of 
1993  (PVSA)  contained  an  allowance  for 
the  exemption  of  c  srtain  passenger 
vessels  that  are — 

(1)  At  least  100  j  ross  tons  but  less 
than  300  gross  ton  i;  or  (2)  Former  public 
vessels  of  at  least  1  00  gross  tons  but  less 
than  500  gross  tomi. 

(b)  The  owner  oi 
must  have  applied 

under  the  PVSA  h  -  June  21,  1994,  and 
then  brought  the  v  sssel  into  compliance 
with  the  interim  gi  lidance  in  Navigation 
and  Inspection  Cir  :ular  (NVIC)  7-94  not 
later  than  Decembi  ir  21. 1996.  The 
PVSA  exemption  i  5  valid  for  the  service 
life  of  the  vessel,  a  >  long  as  the  vessel 
remains  certified  f  )r  passenger  service. 
If  the  Certificate  oi  Inspection  (COI)  is 
surrendered  or  oth  srwise  becomes 
invalid  (not  incluc  ing  a  term  while  the 
vessel  is  out  of  service  but  undergoing 
an  inspection  for  r  jcertification),  the 
owner  or  operator  nust  meet  the 
appropriate  inspec  Hon  regulations  to 
obtain  a  new  COI  \  irithout  the  PVSA 


exemption.  See  46 
information  about 


CFR  175.118  for 
applicable 


Sec. 
70.10-1 


Definition 


§70.10-1     Definitions 


gocd 
aiiv 


Approved  mean:  i 
Commandant, 

Barge  means  an 
vessel. 

Carrying  freigh  t 
carriage  of  any 
merchandise,  or 
consideration 
indirectly  flowing 
charterer,  operatoi , 
person  interested 

Classed  vessel 
classed  by  the  Am 
Shipping  or  other 
classification 

Coast  Guard 
means  an  officer  o 
designated  as  sue! 
to  command  all 
within  his  or  her 
the  inspection,  en 
administration  of 
U.S.  Code,  Title  41 1 


operator  of  a  vessel 
for  an  exemption 


regulations  for  ves  >els  that  operate 
under  the  PVSA  ej  emption. 

50.  Revise  subps  rt  70.10  to  read  as 
follows: 

Subpart  70.10— Oifinitlon  of  Terms 
Used  in  This  Subc  hapter. 


approved  by  the 
unUss  otherwise  stated, 
non-self-propelled 


n 
n  eans 


hr  hire  means  the 
s,  wares,  or 
y  other  freight  for  a 
whe  ther  directly  or 
to  the  owner, 
agent,  or  any  other 
the  vessel, 
any  vessel 
jrican  Bureau  of 
•ecognized 
soci«  ty. 
District  Commander 
the  Coast  Guard 
by  the  Commandant 
Cdast  Guard  activities 
c  istrict,  which  include 
brcement,  and 
Subtitle  II,  Title  46 
and  Title  33  U.S. 


Code,  and  regulations  issued  under 
these  statutes. 

Coastwise  is  a  designation  of  service 
that  includes  all  vessels  normally 
navigating  the  waters  of  any  ocean  or 
the  Gulf  of  Mexico  20-nautical  miles  or 
less  offshore. 

Commandant  means  the  Commandant 
of  the  United  States  Coast  Guard. 

Consideration  means  an  economic 
benefit,  inducement,  right,  or  profit 
including  pecuniary  payment  accruing 
to  an  individual,  person,  or  entity  but 
not  including  a  volimtary  sharing  of  the 
actucd  expenses  of  the  voyage,  by 
monetary  contribution  or  donation  of 
fuel,  food,  beverage,  or  other  supplies. 

Feny  is  a  designation  that  includes 
those  vessels,  in  other  than  ocean  or 
coastwise  service,  having  provisions 
only  for  deck  passengers  and/or 
vehicles,  operating  on  a  short  run,  on  a 
frequent  schedule  between  two  points 
over  the  most  direct  water  route,  and 
offering  a  public  service  of  a  type 
normally  attributed  to  a  bridge  or 
tunnel. 

Great  Lakes  is  a  designation  of  service 
that  includes  all  vessels  navigating  the 
Great  Lakes. 

Headquarters  means  the  Office  of  the 
Commandant,  United  States  Coast 
Guard.  Washington,  DC  20593. 

Lakes,  bays,  and  sounds  is  a 
designation  of  service  that  includes  all 
vessels  navigating  the  waters  of  the 
lakes,  bays,  or  sounds  other  than  the 
waters  of  the  Great  Lakes. 

Marine  inspector  or  inspector  means 
any  person  fi-om  the  civilian  or  military 
branch  of  the  Coast  Guard  assigned 
under  the  direction  of  an  Officer  in 
Charge,  Marine  Inspection,  or  any  other 
person  designated  to  perform  duties 
related  to  the  inspection,  enforcement, 
and  administration  of  Subtitle  II,  Title 
46  U.S.  Code,  Title  46  and  Title  33  U.S. 
Code,  and  regulations  issued  under 
these  statutes. 

Motor  vessel  means  any  vessel  more 
than  65  feet  in  length,  which  is 
propelled  by  machinery  other  than 
steam. 

Ocean  is  a  designation  of  service  that 
includes  all  vessels  navigating  the 
waters  of  any  ocean  or  the  Gulf  of 
Mexico  more  than  20-nautical  miles 
offshore. 

Officer  in  Charge,  Marine  Inspection 
means  any  person  from  the  civilian  or 
military  branch  of  the  Coast  Guard 
designated  as  such  by  the  Commandant 
and  who,  under  the  direction  of  the 
Coast  Guard  District  Commander,  is  in 
charge  of  an  inspection  zone  for  the 
performance  of  duties  related  to  the 
inspection,  enforcement,  and 
administration  of  Subtitle  II,  Title  46 
U.S.  Code,  Title  46  and  Title  33  U.S. 


Code,  and  regulations  issued  under 
these  statues. 
Passenger  means — 

(1)  On  an  international  voyage,  every 
person  other  than — 

(i)  The  master  and  the  members  of  the 
crew  or  other  persons  employed  or 
engaged  in  any  capacity  onboard  a 
vessel  on  the  business  of  that  vessel; 
and 

(ii)  A  child  vmder  the  age  of  one. 

(2)  On  other  than  an  international 
voyage,  an  individual  carried  on  the 
vessel,  except — 

(i)  The  owner  or  an  individual 
representative  of  the  owner  or,  in  the 
case  of  a  vessel  under  charter,  an 
individual  charterer  or  individual 
representative  of  the  charterer; 

(ii)  The  master;  or 

(iii)  A  member  of  the  crew  engaged  in 
the  business  of  the  vessel,  who  has  not 
contributed  consideration  for  carriage, 
and  who  is  paid  for  onboard  services. 

Passenger-for-hire  means  a  passenger 
for  whom  consideration  is  contributed 
as  a  condition  of  carriage  on  the  vessel, 
whether  directly  or  indirectly  flowing  to 
the  owner,  charterer,  operator,  agent,  or 
any  other  person  having  an  interest  in 
the  vessel. 

Passenger  vessel  means 

(1)  On  an  intemationcd  voyage,  a 
vessel  of  at  least  100  tons  gross  tonnage 
carrying  more  than  12  passengers;  and 

(2)  On  other  than  an  international 
voyage,  a  vessel  of  at  least  100  tons 
gross  tonnage — 

(i)  Carrying  more  than  12  passengers, 
including  at  least  one  passenger-for- 
hire; 

(ii)  That  is  chartered  and  carrying 
more  than  12  passengers;  or 

(iii)  That  is  a  submersible  vessel  and- 
carrying  at  least  one  passenger-for-hire. 

Pilot  boarding  equipment  means  a 
pilot  ladder,  accommodation  ladder, 
pilot  hoist,  or  combination  of  them,  as 
required  by  this  subchapter. 

Point  of  access  means  the  place  on  the 
deck  of  a  vessel  where  a  person  steps 
onto  o^  off  pilot  boarding  equipment. 

Recognized  classification  society 
means  the  American  Bureau  of  Shipping 
or  other  classification  society  as 
recognized  by  the  Commandant. 

Rivers  is  a  designation  of  service  that 
includes  all  vessels  whose  navigation  is 
restricted  to  rivers  and/or  canals,  and  to 
such  other  waters  as  may  be  designated 
by  the  Coast  Guard  District  Commander. 

Sailing  vessel  means  a  vessel  with  no 
mechanical  meems  of  propulsion,  all 
propulsive  power  being  provided  by 
sails. 

Short  international  voyage  means  an 
international  voyage  in  the  course  of 
which  a  vessel  is  not  more  than  200 
miles  ft-om  a  port  or  place  in  which  the 
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passengers  and  crew  could  be  placed  in 
safety.  Neither  the  distance  between  the 
last  port  of  call  in  the  coimtry  in  which 
the  voyage  begins  and  the  final  port  of 
destination,  nor  the  return  voyage,  may 
exceed  600  miles.  The  final  port  of 
destination  is  the  last  port  of  call  in  the 
scheduled  voyage  at  which  the  vessel 
commences  its  return  voyage  to  the 
country  in  which  the  voyage  began. 

Specially  suitable  for  vehicles  is  a 
designation  used  for  a  space  that  is 
designed  for  the  carriage  of  automobiles 
or  other  self-propelled  vehicles  with 
batteries  connected  and  fuel  tanks 
containing  gasoline  on  vessels  on  ocean 
or  unlimited  coastwise  voyages. 


Requirements  for  the  design  and 
protection  of  spaces  specially  suitable 
for  vehicles  appear  in  subparts  72.15, 
76.15,  77.05,  78.45,  78.47,  and  78.83  of 
parts  72,  76,  77  and  78  of  this 
subchapter.  In  addition,  preparation  of 
automobiles  prior  to  carriage,  with  the 
exception  of  disconnecting  battery 
cables,  must  be  in  accordance  with  the 
applicable  provision  of  49  CFR  176.905. 

Submersible  vessel  means  a  vessel 
that  is  capable  of  operating  below  the 
surface  of  the  water. 

Vessel,  as  used  in  this  subchapter, 
shall  be  considered  to  include  all 
vessels  indicated  in  column  three  of 
table  70.05-1  (a)  in  §  70.05-1,  which  are 


greater  than  65  feet  in  length  (measured 
from  end-to-end  over  the  deck, 
excluding  sheer)  and  carrying  more  than 
six  passengers-for-hire,  unless  otherwise 
noted  in  this  subpart. 

PART  90— GENERAL  PROVISIONS 

51.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  U.S.C. 
5103,  5106;  E.O.  12234.  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.46. 

52.  In  §  90.05-1  (a),  redesignate  table 
90.05-l(A)  as  table  90.05-1  (a)  and 
revise  it  to  read  as  follows: 
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PART  114-<3ENERi  L  PROVISIONS 


53.  The  authority 
continues  to  read  as 


citation  for  part  114 
oliows: 


Authority:  46  U.S.C. 
U.S.C.  App.  1804;  49 
114.900  also  issued 


103.  3306.  3703:  49 
CfR  1.45, 1.46.  Sec. 
unc  er  44  U.S.C.  3507. 


54.  In  §  114.400(b), 
alphabetical  order,  tlie 
"Submersible  vessel 
definitions,  to  read  ai; 


add,  in 
term 

to  the  list  of 
follows: 


§  1 14.400    Definition  of  terms  used  in  this 
subchapter. 


Submersible  vessei 
that  is  capable  of  ope  rating 
surface  of  the  water. 


means  a  vessel 
below  the 


PART  169— SAILING 
VESSELS 


SCHOOL 


55.  The  authority 
continues  to  read  as 


c  itation  for  part  169 
oliows: 


Authority:  33  U.S.C 
3306,  6101;  E.O.  11735. 
1971-1975  Comp.,  p.  743 
§  169.117  also  issued  uijder 
44  U.S.C.  3507. 


321(j);  46  U.S.C. 
38  FR  21243,  3  CFR, 
49  CFR  1.45.  1.46; 
the  authority  of 


56.  Revise  §  169.1Qp(a)  and  (b)  to  read 
as  follows: 


die 


(if! 


§169.103    Appiicabilit  r 

(a)  This  subchaptei 
domestic  vessel  o 
school  vessel 

(b)  This  subchaptei 
to- 
ll) Any  vessel 

on  inland  waters 
navigable  waters  of 

(2)  Any  vessel  whi 
dismanded,  and  out 

(3)  Any  vessel  witt 
United  States  and  w 
public  purposes 
U.S.  Maritime 

(4)  Any  vessel 
passengers; 

(5)  Any  vessel 
authority  of  a  current 
inspection  issued  in 
the  requirements  of 
subchapter  H  or  T,  4( 
through  78  and  parts 
respectively;  or 

(6)  Any  foreign 


applies  to  each 
periling  as  a  sailing 

does  not  apply 


opeiiating  exclusively 
whiph  are  not 

United  States; 
laid  up, 
service; 
title  vested  in  the 
is  used  for 
vessels  of  the 


hich 


exce  3t 
Admit  istration; 
carr  ring  one  or  more 

ope^ting  under  the 
valid  certificate  of 
i  iccordance  with 
CFR  chapter  I, 
CFR  parts  70 
175duoughl87, 


45 


ves  sel 


o 


57.  In  §169.107, 
and  redesignate  para, 
(j),  (k).  (1),  (m),  (n),  ( 
(t),  (u).  (v),  (w).  (x).  a 
paragraphs  (f),  (g),  (h 
(n),  (o).  (p),  (q).  (r),  (s 
and  (x),  respectively; 
newly  redesignated  ^ 
as  follows: 


re  nove 


paragraph  (f) 
raphs(g),  (h),(i). 
.  (p).  (q).  (r),  (s), 
1  id  (y)  as 
,  (i),  (i),  (k),  (1),  (m), 

(t).  (u),  (v),  (w), 
and  revise  the 
169.107{n)  to  read 


§169.107    Definitions. 

***** 

(n)  Passenger  on  a  sailing  school 
vessel,  means  an  individual  carried  on 
the  vessel  except — 

(1)  The  owner  or  an  individual 
representative  of  the  owner  or,  in  the 
case  of  a  vessel  under  charter,  an 
individual  charterer  or  individual 
representative  of  the  charterer; 

(2)  The  master; 

(3)  A  member  of  the  crew  engaged  in 
the  business  of  the  vessel,  who  has  not 
contributed  consideration  for  carriage, 
and  who  is  paid  for  onboard  services; 

(4)  An  employee  of  the  owner  of  the 
vessel  engaged  in  the  business  of  the 
owner,  except  when  the  vessel  is 
operating  under  a  demise  charter; 

(5)  An  employee  of  the  demise 
charterer  of  the  vessel  engaged  in  the 
business  of  the  demise  charterer;  or 

(6)  A  sailing  school  instructor  or 
sailing  school  student. 


PART  175— GENERAL  PROVISIONS 

58.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3205,  3306, 
3703;  49  U.S.C.  App.  1804;  49  CFR  1.45,  1.46; 
175.900  also  issued  under  authority  of  44 
U.S.C.  3507. 

59.  Add  §  175.118  to  read  as  follows: 

§  1 75. 1 1 8    Vessels  operating  under  an 
exemption  afforded  in  the  Passenger  Vessel 
Safety  Act  of  1993  (PVSA). 

(a)  The  Passenger  Vessel  Safety  Act  of 
1993  (PVSA)  contained  an  allowance  for 
the  exemption  of  certain  passenger 
vessels  that  are — 

(1)  At  least  100  gross  tons  but  less 
than  300  gross  tons;  or 

(2)  Former  public  vessels  of  at  least 
100  gross  tons  but  less  than  500  gross 
tons. 

(b)  The  owner  or  operator  of  a  vessel 
must  have  appUed  for  an  exemption 
under  PVSA  by  June  21,  1994,  and  then 
brought  the  vessel  into  compliance  with 
the  interim  guidance  in  Navigation  and 
Inspection  Circular  (NVIC)  7-94  not 
later  than  December  21, 1996.  The 
PVSA  exemption  is  valid  for  the  service 
life  of  the  vessel,  as  long  as  the  vessel 
remains  certified  for  passenger  service. 
If  the  Certificate  of  Inspection  (COI)  is 
surrendered  or  otherwise  becomes 
invalid  (not  including  a  term  while  the 
vessel  is  out  of  service  but  undergoing 
an  inspection  for  recertification),  the 
owner  or  operator  must  meet  the 
appropriate  inspection  regulations  to 
obtain  a  new  COI  without  the  PVSA 
exemption. 

(c)  Except  where  the  provisions  of  46 
CFR  chapter  I,  subchapter  H  apply,  the 


owner  or  operator  must  ensure  that  the 
vessel  meets  the  requirements  of  46  CFR 
chapter  I,  subchapter  T,  meets  any 
requirements  the  OCMI  deems 
applicable,  and  meets  any  specific 
additions  or  exceptions  as  follows: 

(1)  If  a  vessel  does  not  meet  the  intact 
stability  requirements  of  46  CFR  chapter 
I,  subchapter  S,  the  vessel's  route(s)  will 
be  limited  to  an  area  within  20-nautical 
miles  from  a  harbor  of  safe  refuge, 
provided  the  vessel  has  a  history  of  safe 
operation  on  those  waters.  The  OCMI 
may  further  restrict  the  vessel's  routes  if 
the  vessel's  service  history,  condition, 
or  other  factors  affect  its  seaworthiness 
or  safety. 

(2)  The  vessel  may  not  carry  more 
than  150  passengers,  and  not  more  than 
49  passengers  in  overnight 
accommodations. 

(3)  The  owner  or  operator  must  crew 
the  vessel  under  the  requirements  in  46 
CFR  chapter  I,  subchapter  T.  All  officers 
must  be  licensed  for  the  appropriate 
vessel  tonnage.  The  OCMI  may  require 

a  licensed  engineer  for  those  vessels  of 
at  least  200  gross  tons.  Vessels  carrying 
more  than  50  passengers  must  have  an 
additional  deckhand,  and  all  deckhands 
on  vessels  carrying  more  than  50 
passengers  must  be  adequately  trained. 
The  crew  members  on  a  vessel  of  at  least 
200  gross  tons,  except  those  operated 
exclusively  on  lakes  and  rivers,  are 
required  to  hold  merchant  mariner 
documents  and  50  percent  of  the 
unlicensed  deck  crew  must  be  rated  as 
at  least  an  able  seaman. 

(4)  The  vessel  owner  or  operator  must 
comply  with  the  lifesaving 
arrangements  located  in  46  CFR  part 

180,  except  that  inflatable  liferafts  are 
required  for  primary  lifesaving.  A  rescue 
boat  or  suitable  rescue  arrangement 
must  be  provided  to  the  satisfaction  of 
the  OCMI. 

(5)  The  vessel  owner  or  operator  must 
comply  with  the  fire  protection 
requirements  located  in  46  CFR  part 

181.  When  a  vessel  fails  to  meet  the  fire 
protection  and  structiu-al  fire  protection 
requirements  of  46  CFR  chapter  I, 
subchapter  T,  the  vessel  owner  or 
operator  must  meet  equivalent 
requirements  to  the  satisfaction  of  the 
cognizant  OCMI  or  submit  plans  for 
approval  from  the  Coast  Guard  Marine 
Safety  Center. 

(6)  At  a  minimum,  the  owner  or 
operator  must  outfit  the  vessel  with 
portable  fire  extinguishers  in 
compliance  with  46  CFR  76.50.  In 
addition,  the  vessel  must  meet  any 
additional  requirements  of  the  OCMI, 
even  if  they  exceed  the  requirements  in 
46  CFR  76.50. 

(7)  In  addition  to  the  means-of-escape 
requirements  of  46  CFR  177.500,  the 
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vessel  owner  or  operator  must  also  meet 
the  requirements  for  means  of  escape 
found  in  46  CFR  78.47^0. 

(d)  The  OCMI  conducts  an  inspection 
and  may  issue  a  COI  if  the  vessel  meets 
these  requirements.  The  COI's  condition 
of  operation  must  contain  the  following 
endorsement:  "This  vessel  is  operating 
under  an  exemption  afforded  in  The 
Passenger  Vessel  Safety  Act  of  1993  and 
as  such  is  limited  to  domestic  voyages 

and  a  maximum  of passengers  and 

may  be  subject  to  additional  regulations 


and  restrictions  as  provided  for  in 
Sections  511  and  512  of  the  Act." 

60.  In  §  175.400,  add  a  new  term  to 
the  list  of  definitions,  in  alphabetical 
order,  to  read  as  follows: 

§  175.400    Definition  of  terms  used  in  this 
subchapter. 

***** 

Submersible  vessel  means  a  vessel 
that  is  capable  of  operating  below  the 
surface  of  the  water. 


PART  188— GENERAL  PROVISIONS 

61.  The  authority  citation  for  part  188 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2113,  3306;  49  U.S.C. 
5103,  5106;  E.O.  12234,  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.46. 

62.  In  §  188. 05-1  (a),  redesignate  table 
188.05-1(A)  as  table  188.05-l(a)  and 
revise  it  to  read  as  follows: 
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PART  199— UFESAIVING  SYSTEMS 
FOR  CERTAIN  INSI^ECTED  VESSELS 


citation  for  part  199 
follows: 


3306.  3703;  46  CFR 


63.  The  authority 
continues  to  read  as 

Authority:  46  U.S.C 
1.46. 

64.  In  §  199.30,  re  /ise  the  term 
"passenger  vessel". 

§199.30    Definitions. 


Passenger  vessel  means — 

(1)  On  an  international  voyage,  a 
vessel  of  at  least  100  tons  gross  tonnage 
carrying  more  than  12  passengers;  and 

(2)  On  other  than  an  international 
voyage,  a  vessel  of  at  least  100  tons 
gross  tonnage — 

(i)  Carrying  more  than  12  passengers, 
including  at  least  one  passenger-for- 
hire;  or 

(ii)  That  is  chartered  and  carrying 
more  than  12  passengers;  or 


(iii)  That  is  a  submersible  vessel 
carrying  at  least  one  passenger-for-hire. 

***** 

Dated:  March  24,  2000. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  00-^777  Filed  3-1-00;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  2,  2000 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Pink  bollworm;  AR; 
published  3-2-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Fenpropathrin;  published  3- 
2-00 

Imidacloprid;  published  3-2- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Children  and  Families 
Administration 

Head  Start  Program: 

Grantees,  administrative 
hearings  on  adverse 
actions  against;  timelines 
and  appeals  process; 
published  2-1-00 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Blackburn's  sphinx  moth; 
published  2-1-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 

Child  support,  alimony,  and 
commercial  garnishment 
of  Federal  employees' 
pay;  processing;  published 
2-1-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  1-27-00 
Bombardier;  published  1-27- 

00 
British  Aerospace;  published 

1-27-00 
Domier;  published  1-27-00 

Rolls-Royce  pic;  published 
2-16-00 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

User  fees: 
Veterinary  services — 
Pet  food  facility  inspection 
and  approval  fees; 
comments  due  by  3-6- 
00;  published  1-5-00 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Figs,  pears,  walnuts, 
almonds,  prunes,  table 
grapes,  peaches,  plums, 
apples,  and  stonefruit; 
comments  due  by  3-9-00; 
published  2-8-00 

AGRICULTURE 

DEPARTMENT 

Forest  Service 

Land  uses: 
Special  use  authorizations; 
costs  recovery  for 
processing  applications 
and  monitoring 
compliance;  comments 
due  by  3-9-00;  published 
2-25-00 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Commodity  programs;  farm 
reconstitutions;  comments 
due  by  3-6-00;  published 
2-4-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration., 
Endangered  and  threatened 
species: 

Marine  and  anadromous 
species — 

West  Coast  steelhead; 
West  Coast  salmonids, 
evolutionarily  significant 
units;  and  salmonids, 
take  prohibitions; 
comments  due  by  3-6- 
00;  published  2-14-00 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  3-6- 
00;  published  2-18-00 
Western  Alaska 
Community 


Development  Quota 

Program;  comments 

due  by  3-9-00; 

published  2-23-00 
Northeastem  United  States 
fisheries — 
Atlantic  sea  scallop  and 

deep-sea  red  crab; 

comments  due  by  3-6- 

00;  published  2-11-00 
(\^arine  mammals: 
North  Atlantic  whale 
protection;  whale  watching 
vessels;  operational 
procedures;  comments 
due  by  3-6-00;  published 
1-4-00 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Sales  and  services: 
Visual  information 
documentation  program; 
comments  due  by  3-6-00; 
published  1-5-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Government  property; 
comments  due  by  3-10- 
00;  published  1-10-00 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipelines: 

Records  preservation; 
comments  due  by  3-10- 
00;  published  1-10-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pulp  and  paper  production; 
comments  due  by  3-10- 
00;  published  1-25-00 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-9-00;  published 
2-8-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

3-6-00;  published  2-4-00 
Maryland;  comments  due  by_ 

3-6-00;  published  2-3-00 
South  Dakota;  comments 
due  by  3-6-00;  published 
2-3-00 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  3-8-00;  published  1- 
20-00 


Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  comments  due 

by  3-6-00;  published  1-5- 

00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Organization — 
Temnination  of  FCS 
charter  to  become 
financial  institution 
under  another  Federal 
or  State  chartenng 
authority;  exit  fee 
calculation;  comments 
due  by  3-6-00; 
published  2-3-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Massachusetts;  comments 
due  by  3-8-00;  published 
1-27-00 
Nebraska;  comments  due  by 

3-6-00;  published  2-1-00 
New  Mexico;  comments  due 
by  3-6-00;  published  2-1- 
00 
Oklahoma;  comments  due 
by  3-6-00;  published  1-27- 
00 
Texas;  comments  due  by  3- 
6-00;  published  1-27-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  t>ank 

system: 

Appropriate  present-value 
factors  associated  with 
payments  made  to 
Resolution  Funding 
Corporation;  comments 
due  by  3-6-00;  published 
2-4-00 
Organization,  functions,  and 

authority  delegations: 

Finance  Office;  issuance  of 
consolidated  obligations 
on  which  Federal  home 
loan  banks  are  jointly  and 
severally  liable:  comments 
due  by  3-6-00;  published 
1-4-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition 
Regulations  (FAR): 
Govemment  property; 
comments  due  by  3-10- 
00:  published  1-10-00 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital: 
Stress  test:  House  Price 
Index  (HPI)  use  and 
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benchmark  credt  loss 

experience  deter  nination; 

comments  due  by  3-10- 

00;  published  1g(-19-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  S«rvlce 
Endangered  and  threatened 
species: 
Alabama  sturgeon: 

comments  due  a/  3-8-00; 

published  2-7-OOf 
INTERIOR  DEPARTl|lENT 
Minerals  Managemerit 
Service 

Royalty  management 
Oil  value  for  royalt  i  due  on 

Indian  leases; 

establishment;  c(  >mments 

due  by  3-6-00;  published 

1-5-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION    ; 
Acquisition  regulation  s: 
Unclassified  information 

technology  resoirces; 

security  requiren  ents; 

comments  due  ty  3-6-00; 

published  1-5-00 
Federal  Acquisition 
Regulations  (FAR) 
Government  propely; 

comments  due  ty  3-10- 

00:  published  1- 10-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Bulk  dangerous  cargbes: 


Barges  carrying  ik^uid 
hazardous  material; 
comments  due  by  3-7-00; 
published  9-9-99 
Drawbridge  operations: 
Massachusetts;  comments 
due  by  3-7-00;  published  . 
1-7-00 
Ports  and  waterways  safety: 
Monongahela  River,  PA; 
regulated  navigation  area 
terminated;  comments  due 
by  3-7-00;  published  1-7- 
00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffk;  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Park,  AZ— 
Special  flight  rules  in 
vicinity  (SFAR  No.  50- 
2);  comments  due  by  3- 
6-00;  published  2-3-00 
Airtine  employees; 
occupational  safety  and 
health  issues;  meeting; 
comments  due  by  3-8-00; 
published  10-19-99 
Airworthiness  directives: 
Agusta  S.p.A.;  comments 
due  by  3-6-00;  published 
1-5-00 
Airbus;  comments  due  by  3- 

8-00;  published  2-7-00 
Boeing;  comnf>ents  due  by 
3-7-00;  published  1-7-00 


Eurocopter  France; 

comments  due  by  3-10- 

00;  published  1-10-00 
Fokker;  comments  due  by 

3-6-00;  published  2-4-00 
General  Electric  Co.; 

comments  due  by  3-6-00; 

published  1-6-00 
Class  E  airspace;  comments 
due  by  3-6-00;  published  1- 
21-00 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
wviw.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 


H.R.  1451/P.L.  106-173 

Abraham  Lincoln  Bicentennial 
Commission  Act  (Feb.  25, 
2000;  114  Stat.  14) 

S.  632/P.L.  106-174 

Poison  Control  Center 
Enhancement  and  Awareness 
Act  (Feb.  25,  2000;  114  Stat. 
18) 

Last  List  February  23,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
fistserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7278  of  February  29,  2000 
American  Red  Cross  Month,  2000 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

After  the  great  San  Francisco  earthquake  of  1906,  President  Theodore  Roo- 
sevelt asked  his  fellow  Americans  to  respond  by  contributing  to  the  American 
Red  Cross,  "the  only  organization  chartered  and  authorized  by  Congress 
to  act  at  times  of  great  national  calamity."  Almost  a  century  later,  the 
American  Red  Cross  continues  to  serve  our  Nation  and  the  world,  providing 
compassionate  assistance  to  people  suffering  in  the  aftermath  of  personal, 
local,  national,  or  international  disasters. 

As  one  of  our  country's  premier  humanitarian  organizations,  the  Red  Cross 
provides  disaster  relief  to  millions  of  people  both  at  home  and  abroad. 
In  the  past  year  alone,  the  American  Red  Cross  rose  to  meet  many  chal- 
lenges— from  Hurricane  Floyd  on  the  eastern  seaboard  to  the  Kosovo  relief 
effort  to  the  terrible  earthquakes  and  floods  that  struck  countries  around 
the  globe.  Following  the  tragic  shootings  at  Columbine  High  School  and 
in  other  schools  and  places  of  work  and  worship,  the  American  Red  Cross 
sent  in  crisis  counselors  to  support  grieving  families  and  friends  of  the 
victims.  In  Taiwan  and  in  Turkey,  the  American  Red  Cross  worked  with 
other  Red  Cross  affiliates  to  provide  solace  and  support  to  earthquake  sur- 
vivors; after  the  crash  of  EgyptAir  Flight  990,  Red  Cross  grief  counselors 
brought  comfort  to  victims'  families,  hi  total,  the  American  Red  Cross  re- 
sponded to  nearly  64,000  disaster  incidents  last  year  alone  and  helped 
provide  information  to  thousands  of  families  separated  from  loved  ones 
by  war  or  disaster. 

The  services  that  the  American  Red  Cross  provides  go  beyond  disaster 
relief  Its  biomedical  services  program  provides  patients  in  more  than  3,000 
hospitals  nationwide  with  the  latest  in  high-quality,  state-of-the-art  blood 
and  tissue  services.  Last  year  it  provided  more  than  700,000  emergency 
and  personal  services  for  military  personnel  and  their  families,  including 
relaying  messages  from  their  families  to  the  three  American  servicemen 
held  captive  by  Yugoslav  forces.  And  in  communities  across  the  Nation, 
more  than  12  million  people  received  Red  Cross  instruction  in  lifesaving 
techniques  last  year,  ranging  from  first  aid  and  CPR  to  water  safety  and 
boat  handling. 

Forming  the  backbone  of  the  American  Red  Cross  is  a  vast  network  of 
nearly  4.5  million  blood  donors  and  1.3  million  dedicated  volunteers  who 
ensure  that  help  will  be  there  when  and  where  it  is  needed.  Virtually 
every  community  in  the  United  States  is  served  by  an  American  Red  Cross 
chapter,  Blood  Services  region,  or  both:  and  as  we  have  seen  demonstrated 
so  dramatically  over  time,  no  community  is  immune  to  the  sudden  and 
devastating  disasters  that  require  the  services  and  stewardship  of  the  Amer- 
ican Red  Cross.  Each  of  us  owes  a  lasting  debt  of  gratitude  to  this  extraor- 
dinary organization  that  has  given  so  much  to  our  people,  our  country, 
and  our  world. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America  and  Honorarv  Chairman  of  the  American  Red  Cross,  by  virtue 
of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,   do  hereby  proclaim  March   2000   as   American   Red   Cross  Month. 
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I  urge  all  the  people  of  the  United  States  to  demonstrate  support  for  their 
local  Red  Cross  chapters  and  to  become  actively  involved  in  furthering 
the  humanitarian  mission  of  the  American  Red  Cross. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  February,  in  the  year  of  our  Lord  twro  thousand,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 


Oo^iAJUjuoa  ^jtO^iu^^ 


(FR  Doc.  00-5393 
Filed  3-2-00;  8:45  am 
Billing  code  3195-01-  ' 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Forage  Production  and  Forage 
Seeding  Crop  Insurance  Provisions; 
Correction 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  docximent  contains 
corrections  to  the  final  regulation  which 
was  published  Tuesday,  January  25, 
2000  (65  FR  3782-3785).  The  regulation 
pertains  to  the  insurance  of  Forage 
Production  and  Forage  Seeding. 
EFFECTIVE  DATE:  February  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Brayton,  Insurance 
Management  Specialist,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  Qty,  MO  64131, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction  was  intended  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured. 

Need  for  Correction 

As  published,  the  final  regulations 
contained  errors  which  may  prove 
misleading  and  are  in  need  of 
clarification.  This  rule  is  necessary  to 
correct  the  Forage  Production 
Regulations  as  follows:  (1)  The 
definitions  of  fall  planted  and  spring 
planted  were  deleted  in  the  proposed 
and  final  rules  due  to  recommendations 
that  they  were  not  necessary  in  the 
Forage  Production  Crop  Provisions 
because  the  initial  year  the  forage  is 


planted  it  is  insured  under  the  Forage 
Seeding  Crop  Provisions.  Although  the 
above  is  true,  it  was  later  determined 
that  the  definitions  were  still  necessary 
in  the  Forage  Production  Crop 
Provisions  to  clarify  the  year  of 
establishment  for  both  fall  and  spring 
planted  forage  because  forage  is  not 
insurable  under  the  Forage  Production 
Crop  Provisions  until  after  the  year  of 
establishment;  (2)  The  dates  contained 
in  the  insurance  period  section  are 
corrected  to  specify  separate  dates  that 
insiirance  attaches  for  spring  and  fall 
planted  acreage  in  specific  states  and 
counties.  This  allows  forage  acreage  to 
be  insured  continuously  with  no  lapse, 
or  overlap,  in  coverage  between  the 
insurance  period  under  the  Forage 
Seeding  and  Forage  Production  Crop 
Provisions.  It  was  also  discovered  that 
since  the  final  rule  only  referred  to  the 
calendar  year  following  the  year  of 
establishment,  there  could  be  confusion 
regarding  the  dates  insurance  attaches 
for  calendar  years  subsequent  to  the 
calendar  year  following  the  date  of 
establishment  so  these  dates  have  also 
been  included;  and  (3)  The  date 
insurance  ends  imder  the  Forage 
Production  Crop  Insurance  Provisions 
for  Lassen,  Modoc,  Mono  Shasta  and 
Siskiyou  counties,  California  was 
corrected  to  November  30  to  provide 
continuous  coverage. 

The  proposed  and  final  rules  for  the 
Forage  Seeding  Crop  Provisions  listed 
cancellation  and  termination  dates  for 
certain  named  states,  but  omitted  the 
cancellation  and  termination  dates  for 
all  other  states.  This  corrected  rule  adds 
the  cancellation  and  termination  dates 
of  March  15  for  all  other  states. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  25,  2000,  of  the  final  regulation 
at  65  FR  3782-3785  is  corrected  as 
follows: 

PART  457— {CORRECTED] 

§457.117    [Corrected] 

***** 

On  page  3783,  in  the  third  column  in 
§457.117,  in  the  crop  provisions  section 
1,  add  definitions  for  "fall  planted"  and 
"spring  planted"  to  read  as  follows: 

Fall  planted.  A  forage  crop  seeded 
after  June  30. 

Spring  planted.  A  forage  crop  seeded 
before  July  1 . 


On  page  3784,  in  the  first  column  in 
§457.117,  in  the  crop  provisions 
sections  7(a)  and  (b)(6)  are  corrected  to 
read  as  follows: 

(a)  Insurance  attaches  on  acreage  with 
an  adequate  stand  on  the  following 
dates: 

(1)  For  the  calendar  year  following  the 
year  of  seeding  for: 

(i)  Spring  planted  forage  in  Lassen, 
Modoc,  Mono,  Shasta  and  Siskiyou 
Counties  California,  Colorado,  Idaho, 
Nebraska,  Nevada,  Oregon,  Utah  and 
Washington — April  15; 

(ii)  Spring  planted  forage  in  Iowa, 
Minnesota,  Montana,  New  Hampshire, 
New  York,  North  Dakota,  Pennsylvania, 
Wisconsin,  Wyoming  and  all  other 
states— May  22; 

(iii)  Fall  planted  forage  in  Lassen, 
Modoc,  Mono,  Shasta  and  Siskiyou 
Counties  California,  and  all  other 
states — October  16; 

(iv)  Fall  planted  forage  in  all 
California  coimlies  except  Lassen, 
Modoc.  Mono,  Shasta,  and  Siskiyou — 
December  1. 

(2)  For  the  calendar  year  of  seeding 
for  spring  planted  acreage  in  all 
California  counties  except  Lassen. 
Modoc,  Mono,  Shasta  and  Siskiyou — 
December  1. 

(3)  For  calendar  years  subsequent  to 
the  calendar  year  following  the  year  of 
seeding  for: 

(i)  Lassen,  Modoc,  Mono,  Shasta  and 
Siskiyou  California  counties,  and  all 
other  states — October  16; 

(ii)  All  California  counties  except 
Lassen,  Modoc,  Mono,  Shasta  and 
Siskiyou — December  1. 

(b)*  *  * 

(6)  The  following  dates  of  the  crop 
year: 

(i)  For  Lassen,  Modoc.  Mono,  Shasta, 
and  Siskivou  Counties  California  and  all 
other  states — October  15; 

(ii)  For  all  California  counties  except 
Lassen,  Modoc,  Mono,  Shasta  and 
Siskivou — November  30. 


§457.151     [Corrected] 

On  page  3785.  the  first  column  in 
§457.151,  section  5  is  corrected  to  read 
as  follows: 

In  accordance  with  section  2  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are: 
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State  and  cour  iy 


California.  Nevada, 
Hampshire,  New 
Pennsylvania,  anc 
Vermont 

All  other  states 


Cancellation/ter- 
mination dates 


July  31 


March  15 


Signed  in  Washin  ;ton  D.C.  on  February  28, 
2000. 
Kenneth  D.  Ackermkn, 

Manager,  Federal  Ci  op 

Corporation. 

(FRDoc.  00-5163  Fled 

BILUNG  CODE  3410-08-  • 


Insurance 
3-2-00;  8:45  am] 


NUCLEAR  REGUUTORY 
COMMISSION 

10CFRPart72 

mN(3150-AG17) 

Correction  to  Coijtments  on  the  Final 
Rule  "List  of  Appoved  Spent  Fuel 
Storage  Casks:  (i^l-STAR  100) 
Addition" 


AGENCY:  Nuclear 
Commission. 
action:  Final  rule 


I^egulatory 
correction. 


summary:  The 

Commission  (NRd) 
the  administrative 
rule  "List  of 
Storage  Casks:  (HI 
Addition"  (64  FR 
1999)  to  ensure  a 
administrative 
corrects  several 


neec  ed 
corre  cts 


rec  3rd. 


Nuclear  Regulatory 
is  supplementing 
record  of  the  final 
Appr  )ved  Spent  Fuel 
-STAR  100) 
18259;  September  3, 
( omplete  and  accurate 
This  document 
ccjmment  responses  that 

with  the 
Ian  ?uage  contained  in 

Evaluation  Report 
Certi^cate  of  Compliance 
additional 
two  pages  in  the 
typogrkphical  errors;  and 
e  epilation  date  listed 


were  inconsistent 
corresponding 
the  NRC  staffs 
(SER)  or  the 
(CoC).  or  that 
clarification; 
CoC  due  to 
corrects  the  CoC 
in  the  rule  text. 

EFFECTIVE  DATE:  X  lis  correction  is 
effective  October  4.  1999 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Turel,  telephone  ( (01)  415-6234,  e-mail 
spt@nrc.gov  of  the  Office  of  Nuclear 
Material  Safety  ani  Safeguards,  U.S. 
Nuclear  Regulator  r  Commission, 
Washington.  DC  2  )555-0001. 
SUPPLEMENTARY  IN  FORMATION: 


Discussion 

The  NRC  issuec 
10  CFR  72.214  on 
(see  64  FR  48259) 
Holtec  HI-STAR 
cask  design.  Sub 
notified  the  NRC 


S( 


a  final  rule  amending 

September  3,  1999; 

which  approved  the 
1 00  spent  fuel  storage 

quently,  Holtec 
liy  letters  dated 


September  28  and  September  29,  1999. 
that  several  of  the  responses  to  public 
comments  contained  in  the  fmaJ  rule 
required  additional  clarification.  The 
NRC  staff  has  reviewed  Holtec's  letters 
and  agrees  that  some  of  the  responses 
were  not  complete.  Therefore,  the  staff 
is  revising  the  responses  to  several 
public  comments  contained  in  the  final 
rule.  The  changes  are  made  to  ensure  a 
complete  and  accurate  administrative 
record.  Holtec  also  notified  the  NRC,  in 
these  letters,  that  the  final  CoC 
contained  two  typographical  errors. 
Corrected  CoC  pages  have  been  issued 
to  Holtec  and  placed  in  the  NRC  Public 
Document  Room.  Additionally,  the  NRC 
staff  identified  that  the  CoC  expiration 
date  in  §  72.214  of  the  final  rule  was 
incorrect  (see  64  FR  48274).  The  Office 
of  Federal  Register  subsequently 
published  a  correction  notice  in  the 
Federal  Register  (64  FR  50872; 
September  20,  1999);  however,  the  CoC 
expiration  date  in  that  notice  was  also 
in  error.  Therefore,  this  notice  corrects 
the  CoC  expiration  date  in  the  rule  text 
of  §  72.214  to  read  as  "October  4,  2019." 

L  Correction  of  Response  to  Comments 

Revised  responses  to  Comment  Nos. 
23,  27,  30,  36,  54,  and  70  are  as  follows: 

Comment  No.  23:  One  commenter 
asked  how  the  pre-passivation  or 
anodization  of  aluminum  surfaces  is ' 
checked?  The  commenter  believes  this 
activity  should  be  checked  and  asked  if 
there  is  criteria  for  this  inspection. 

Revised  Response:  A  separate  check 
or  inspection  of  the  pre-passivation  of 
aluminum  surfaces  is  not  necessary. 
Aluminum  is  used  in  the  MPC-24, 
MPC-68,  and  MPC-68F  baskets  for  the 
Boral  neutron  absorbers  and  aluminum 
heat  conduction  elements  that  enhance 
heat  transfer  fi'om  the  fuel  basket  to  the 
MFC  shell.  When  exposed  to  air  or 
water,  aluminum  immediately  forms  a 
very  thin,  compact,  and  adherent  film  of 
aluminum  oxide,  which  becomes 
thicker  with  increasing  temperatures  in 
the  presence  of  water. '  Holtec's 
fabrication  procedures  specify  that  both 
the  Boral  neutron  absorbers  and  the  heat 
conduction  elements  are  immersed  in 
water  for  a  minimum  of  72  hours  before 
these  components  are  installed  in  the 
MFC.  During  this  fabrication  step,  the 
absence  of  any  gas  bubbles  emanating 
from  the  water  after  72  hours  indicates 
that  all  exposed  aluminum  surfaces 
have  been  covered  with  aluminum 
oxide  (i.e.,  the  aluminum  surfaces  have 
been  passivated).  These  fabrication 
activities  are  accomplished  imder 


'  Corrosion  Resistance  of  Aluminum  and 
Aluminum  Alloys,  Metals  Handbook.  Desk  Edition, 
American  Society  for  Metals,  1985. 


Holtec's  approved  Quality  Assurance 
program.  "Therefore,  a  physical 
inspection  of  these  aluminum 
components  is  not  necessary  to  ensure 
that  the  surfaces  have  been  properly 
passivated. 

Comment  No.  27:  One  commenter 
asked  whether  the  design  has  been 
evaluated  for  a  seismic  event  during 
loading  and  unloading. 

Revised  Response:  'The  HI-STAR  cask 
is  designed  to  withstand  seismic 
motions  while  in  storage  on  the  ISFSI 
pad  without  tipping  over  or  sliding.  The 
seismic  accelerations  used  in  the 
generic  design  basis  for  the  HI-STAR 
100  system  are  documented  in  the  HI- 
STAR  100  CoC  and  TSAR.  There  are  no 
cask  seismic  supports  or  restraints 
required  during  loading  or  unloading 
operations  by  the  generic  cask  operating 
procedures  in  the  TSAR.  Seismic 
considerations  are  among  the  design 
bases  that  individual  users  must 
evaluate  if  using  the  HI-STAR  100 
pursuant  to  the  general  licensing 
requirements  of  10  CFR  part  72.  Each 
utility  choosing  to  use  the  general 
license  must  perform  an  evaluation 
pursuant  to  10  CFR  72.212  to  determine 
whether  its  site-specific  seismic 
accelerations  at  the  locations  where 
loading  and  unloading  operations  take 
place  are  bounded  by  the  generic  values 
in  the  CoC  and  TSAR.  Based  on  this 
evaluation,  users  must  determine 
whether  any  seismic  support  for  the 
cask  is  required. 

Comment  No.  30:  One  commenter 
questioned  the  drain-down  time  and 
asked  how  frequently  the  water  is 
checked.  The  commenter  requested 
information  on  what  happens  if  the 
MFC  can't  be  vacuum  dried 
successfully,  and  when  the  fuel  needs  to 
be  put  back  in  the  pool. 

Revised  Response:  The  HI-STAR  100 
cask  design  does  not  require  any 
limitations  on  drain-down  time  (i.e., 
how  long  it  takes  to  drain  water  from 
the  MFC  during  the  vacuum  drying 
process).  Holtec's  thermal  analysis  of 
the  spent  fuel's  peak  cladding 
temperature  during  the  vacuum-drying 
process  demonstrated  that,  regardless  of 
the  length  of  time  necessary  to  complete 
the  drain-down  and  vacuum  drying,  the 
peak  cladding  temperature  would 
remain  less  than  the  570  °C  (1058  °F) 
"short-term  condition"  temperature 
limit.  Therefore,  a  drain-down  time 
limit  is  not  necessary  and  is  not 
specified  in  the  Technical 
Specifications  (TS).  Because  there  is  no 
limitation  on  drain-down  time,  there  is 
also  no  requirement  on  how  frequently 
the  water  draining  from  the  cask  should 
be  checked.  Furthermore,  because  a 
drain-down  time  limit  is  not  contained 
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in  the  TS,  a  corresponding  time  limit  for 
corrective  actions  is  also  not  required 
[e.g.,  a  requirement  to  unload  a  cask  that 
cannot  be  successfully  vacuum  dried 
within  a  specified  period  of  time). 
Limits  on  drain-down  time  and  any 
corrective  actions  to  be  taken  in 
response  to  exceeding  these  drain-down 
time  limits  may  be  voluntarily  provided 
by  the  cask  user  as  an  operational  aid  in 
a  site-specific  vacuum-drying 
procedure.  Separately,  the  NRC  notes 
that  the  TS  prohibit  entry  into  the 
transport  operation  mode  if  LCO  2.1.1  is 
not  met;  and  LCO  2.1.1  contains  a 
vacuum  drying  pressure  surveillance 
requirement. 

Comment  No.  36:  One  commenter 
asked  whether  shims  are  used  and 
stated  that  shims  or  gaps  were  not 
acceptable. 

Revised  Response:  The  design  and 
fabrication  intent  is  that  no  shims  be 
used  in  the  closure  weld  of  HI-STAR 
100  casks.  However,  when  the  as- 
manufactured  fit-up  gap  exceeds  1/1 6th 
inch  between  the  lid  and  the  shell, 
shims  may  be  used,  as  shown  on  Design 
Drawing  No.  1396.  Sheet  1,  for  the  MPC 
24. 

Comment  No.  54:  One  commenter 
asked  how  lifting  height  shoidd  be 
verified  and  stated  that  the  height 
should  be  recorded. 

Revised  Response:  The  maximum 
lifting  height  maintains  the  operating 
conditions  of  the  Spent  Fuel  Storage 
Cask  (SFSC)  within  the  design  and 
analysis  basis.  It  is  the  general  licensee's 
responsibility  to  limit  the  SFSC  lifting 
height  to  allowable  values.  The  lift 
height  requirements  are  specified  in  TS 
LCO  2.1.3  for  the  vertical  and  horizontal 
orientations.  Surveillance  requirements 
require  verification  that  SFSC  lifting 
requirements  are  met  after  the  SFSC  is 
either  suspended  or  secured  in  the 
transporter  and  prior  to  moving  the 
SFSC  within  the  ISFSI. 

Comment  No.  70:  One  commenter 
stated  that  the  fi-equency  of  SR  2.1.3.1 
should  be  revised  because,  as  written, 
the  frequency  would  apply  only  when  a 
cask  is  being  moved  to  or  fi-om  the  ISFSI 
and  would  not  apply  at  other  times, 
such  as  when  moving  casks  within  the 
ISFSI.  However,  the  drop  analysis 
applies  any  time  the  cask  is  suspended. 
The  frequency  should  be  revised  similar 
to  "Prior  to  movement  of  an  SFSC." 

Revised  Response:  The  NRC  agrees 
with  the  comment.  The  fi-equency  of  SR 
2.1.3.1  has  been  revised. 

n.  Corrections  to  CoC  No.  72-1008 

The  NRC  is  correcting  CoC  No.  72- 
1008  to  address  two  typographical 
errors  that  occurred  during  final 
printing.  First,  on  page  10  in  Appendix 


B,  item  2.c  is  corrected  to  refer  to  Table 
1.1-3  instead  of  Table  2.1-3.  Second, 
the  definition  of  the  term  FUEL  DEBRIS 
in  Appendix  A  (p.  l.]-l)  is  corrected  to 
match  the  definition  of  the  same  term 
contained  in  Appendix  B  (page  1). 

The  NRC  considers  these  CoC  changes 
to  be  administrative  corrections,  which 
remove  confusion  and  do  not  change  the 
substance  of  the  CoC.  No  other  changes 
to  CoC  No.  72-1008  are  being  made. 
Revised  CoC  pages  have  been  sent  to 
Holtec  and  placed  in  the  NRC  Public 
Dociunent  Room. 

m.  Correction  of  Rule  Text 

In  the  final  rule  published  in  the 
Federal  Register  on  September  3,  1999 
(see  64  FR  48274)  first  column,  under 
§  72.214,  the  expiration  date  for  CoC  No. 
1008  was  listed  as  "(20  years  after  the 
final  rule  effective  date)."  This  was 
incorrect.  Instead  of  text,  the  CoC 
expiration  date  should  have  been  listed 
as  a  date  certain.  The  final  rule  was 
effective  on  October  4, 1999;  therefore, 
the  CoC  expiration  date  should  have 
been  listed  as  October  4,  2019.  To 
address  this  problem  the  Office  of 
Federal  Register  published  a  correction 
notice  on  September  20,  1999,  (64  FR 
50872)  second  colunm,  under  §  72.214, 
which  specified  a  date  certain  of 
September  20,  2019.  However,  this  date 
was  also  in  error.  This  notice  corrects 
the  expiration  date  for  CoC  No.  1008  to 
read  as  "October  4,  2019." 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  hi  §  72.214,  Certificate  of 
Compliance  No.  1008,  as  pubhshed  on 
September  3,  1999  on  page  48274,  first 
column,  and  corrected  on  September  20, 
1999  on  page  50872,  second  column,  is 
further  corrected  to  read  as  follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1008 

SAR  Submitted  by:  Holtec  International 

SAR  Title:  HI-STAR  100  Cask  System 
Topical  Safety  Analysis  Report 

Docket  Number:  72-1008 

Certification  Expiration  Date:  October  4, 

2019 
Model  Number:  HI-STAR  100 


Dated  at  Rockville,  Maryland,  this  9lh  day 
of  February,  2000. 


For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operation^. 
[FR  Doc.  00-5154  Filed  3-2-00;  8:45  am) 

BILLING  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-61-AD;  Amendment 
39-11 61 0;  AD  200O-0S-O1 1 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  MD-11  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  MD-1 1  series  airplanes.  This 
action  requires  the  deactivation  of  the 
forward  and  center  cargo  control  units 
(CCU).  This  amendment  is  prompted  by 
a  report  of  failure  of  a  CCU  which 
produced  overheating  of  the  electrical 
pins  inside  the  CCU:  the  subsequent 
release  of  hot  gases  and  flames  ignited 
an  adjacent  insulation  blanket.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  such  conditions, 
which  could  result  in  smoke  and  fire  in 
the  cargo  compartment. 
DATES:  Effective  March  20,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  2,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2000-NM- 
61-AD,  1601  Lind  Avenue.  SW., 
"  Renton,  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California 


11460 


Federal  Register /Vol.  65,  No.  43 /Friday,  March  3,  2000/Rules  and  Regulations 


90712-4137;  teleplione  (562)  627-5350; 
fax  (562)  627-5210, 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  practice  of  re-ex  amining  all  aspects 
of  the  service  expei  ience  of  a  particular 
aircraft  whenever  a  n  accident  occurs, 
the  FAA  has  becon  ,e  aware  of  an 
incident  that  occur  red  on  a  McDonnell 
Douglas  Model  ME -11  series  airplane. 
This  incident  was  <  failure  of  the  cargo 
control  unit  (CCU)  -issembly  due  to 
damage  of  the  prini  ed  circuit  board 
(PCB)  in  the  CCU,  <s  a  resuU  of  an 
external  short  to  grpund  on  one  or  more 


McDoimell  Dougla< 
series  airplane.  The 


corrective  actions. 


lines  of  the 
This  failure  resulted 


of  the  power  outpu : 

alternating  current. 

in  overheating  of  tl  e  electrical  pins 

inside  the  CCU,  and  the  subsequent 

release  of  hot  gases 

the  external  cover,  jwhich  ignited  a 

metallized  mylar  it  sulation  blanket 

adjacent  to  the  CCl .  Such  conditions,  if 

not  corrected,  couh  1  result  in  smoke  and 

fire  in  the  cargo  coi  npartment. 

This  incident  is  i  ot  considered  to  be 
related  to  an  accide  at  that  occurred  off 
the  coast  of  Nova  S  :otia  involving  a 


Model  MD-11 
cause  of  that 


accident  is  still  unc  er  investigation. 
Other  Related  Rule  making 

The  FAA,  in  conj  unction  with  Boeing 
and  operators  of  M(  »del  MD-11  series 
airplanes,  is  contin  ling  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identif  r  potential  unsafe 
conditions  and  to  t<  ke  appropriate 


his  airworthiness 


directive  (AD)  is  on  e  of  a  series  of 
actions  identified  curing  that  process. 
The  process  is  continuing  and  the  FAA 
may  consider  additional  rulemaking 
actions  as  further  results  of  the  review 
become  available. 


Explanation  of  the 
Rule 


(equirements  of  the 


Since  an  unsafe 
identified  that  is 
develop  on  other 
MD-11  series 
design,  this  AD  is 
prevent  overheatinj 
pins  inside  the  CCl 
release  of  hot  gases 
could  result  in 
cargo  compartment 
the  deactivation  of 
center  CCU's. 


c  ondition  has  been 
lil  ely  to  exist  or 
M  cDonnell  Douglas 
es  of  the  same  type 
ing  issued  to 
of  the  electrical 
and  subsequent 
and  flames,  which 

and  fire  in  the 
This  AD  requires 
he  forward  and 


airpli  ni 
b3 


smo  ce 


Interim  Action 

This  is  considered 
action.  The  FAA  is 


to  be  interim 
:urrently 


considering  requiring  a  modification  of 
the  CCU  assembly  would  constitute 
terminating  action  for  the  requirements 
of  this  AD.  However,  the  plaimed 
compliance  time  for  the  installation  of 
the  modification  is  sufficiently  long  so 
that  notice  and  opportunity  for  prior 
public  comment  will  be  practicable. 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distributipn  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket. 

A  copy  of  it,  if  filed,  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-05-01    McDonnell  Douglas: 

Amendment  39-11610.  Docket  2000- 
NM-61-AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  certificated  in  any  category,  having 
the  serial  numbers  listed  below. 
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Group  1  Airplanes 


48565 

48566 

48533 

48549 

48470                                 48406 

48504 

48602 

48603 

48571 

48439                                  48605 

48572 

48471 

48573 

48600 

48601                                48633 

48513 

48574 

48575 

48542 

48543                '                 48576 

48415 

48631 

48544 

48632 

48577                                  48545 

48578 

48546 

48743 

48744 

48747                                  48748 

48745 

48746 

48749 

48579 

48766                                  48768 

48767 

48679 

48754 

48623 

48770                                  48753 

48773 

48774 

48755 

48758 

48775-48779  inclusive 

48624 

48756 

48780 

48532 

Group  2  Airplanes 

48555 

48556 

48581 

48630 

48557                                48539 

48558 

48559 

48616 

48560 

48617                                  48618 

48561 

48629 

48562 

58563 

48757                                  48540 

48564 

48634 

48541 

48798 

48781-48792  inclusive 

48794 

48799 

48801 

48800 

48802-48806  inclusive 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  electrical 
pins  inside  the  cargo  control  units  (CCU)  and 
subsequent  release  of  hot  gases  and  flames, 
which  could  result  in  smoke  and  fire  in  the 
cargo  compartment,  accomplish  the 
following: 

Deactivation 

(a)  For  Group  1  airplanes:  Within  15  days 
after  the  effective  date  of  this  AD,  deactivate 
the  forward  and  center  CCU's  in  accordance 
with  the  following  procedures: 

Remove  the  access  panel  to  the  forward 
cargo  compartment  CCU  circuit  breaker  panel 
located  at  fuselage  station  1009.300  (right 
side  looking  aft).  Pull  and  collar  the 
following  circuit  breakers: 


Bl-506 

Bl-489 

Bl-488 

Bl-487 

B 1-486 

Bl-485 

Bl-480 

Bl-481 

Bl-498 

Bl-482 

Bl-500 

Bl-495 

B 1-499 

Bl-490 

Remove  the  access  panel  to  the  center 
cargo  compartment  CCU  circuit  breaker  panel 
located  at  fuselage  station  1701.000  (right 
side  looking  aft).  Pull  and  collar  the 
following  circuit  breakers: 


Bl-552 

Bl-762 

Bl-761 

Bl-760 

Bl-759 

Bl-758 

Bl-518 

Bl-519 

Bl-751 

B 1-520 

Bl-753 

Bl-764 

Bl-752 

Bl-763 

Remove  the  access  panel  to  the  forward 
cargo  compartment  CCU  circuit  breaker  panel 
located  at  fuselage  station  1009.300  (right 
side  looking  aft).  Pull  and  collar  the 
following  circuit  breakers: 


Bl-506 

Bl-489 

Bl-488 

Bl-487 

Bl-486 

Bl-485 

Bl-480 

Bl-481 

Bl-498 

Bl-482 

Bl-500 

Bl-495 

B 1-499 

Bl-490 

Remove  the  access  panel  to  the  center 
cargo  compartment  CCU  circuit  breaker  panel 
located  at  fuselage  station  1701.000  (right 
side  looking  aft).  Pull  and  collar  the 
following  circuit  breakers: 


Bl-552 

Bl-762 

Bl-761 

Bl-760 

Bl-759 

Bl-758 

Bl-518 

Bl-519 

Bl-751 

Bl-520 

Bl-753 

Bl-764 

Bl-752 

(b)  For  Group  2  airplanes:  Within  15  days 
after  the  effective  date  of  this  AD;  deactivate 
■the  forward  and  center  CCU  in  accordance 
with  the  following  procedures: 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft-om  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
March  20,  2000. 

Issued  in  Renton,  Washington,  on  February 
28,  2000. 
John  J.  Hickey, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Sen'ice. 
[FR  Doc.  00-5133  Filed  3-2-00;  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-48] 
RIN2120-AA66 

Amendment  to  Jet  Routes  J-78  and  J- 
112;  Evansvllle,  IN;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  December  20,  1999.  The  legal 
description  of  Jet  Route  78  (J-78) 
contained  an  inadvertent  error  that 
omitted  Tulsa,  OK,  between  Will 
Rogers,  OK,  and  Farmington,  MO.  This 
action  corrects  that  error. 
EFFECTIVE  DATE:  March  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On 
December  20,  1999  (64  FR  71014), 
Airspace  Docket  No.  99-AGL-48,  FR 
Doc.  99-32885.  was  published 
amending  the  legal  description  of  J-78 
and  J-112  between  the  Farmington.  MO. 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  and  the  Louisville,  KY. 
VORTAC.  This  rule  included  a  legal 
description  of  J-78,  which  inadvertently 
omitted  Tulsa.  OK.  between  Will 
Rogers.  OK.  and  Farmington.  MO.  This 
action  adds  Tulsa.  OK,  to  the  legal 
description  of  J-78,  thereby  correcting 
this  error. 
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Correction  to  Fina  Rule 

Accordingly,  pui  suant  to  the 
authority  delegatec  to  me,  the  legal 
description  for  1-7  I  as  published  in  the 
Federal  Register  o  i  December  20, 1999 
(64  FR  71014);  FR  )oc.  99-32885,  and 
incorporated  by  reference  in  14  CFR 
71.1,  is  corrected  a  >  follows: 


§71.1    [Corrected] 
On  page  71015, 
the  legal  descript 
follows: 


in  column  1,  correct 
iqn  of  J-78  to  read  as 


Paragraph  2004    Jet  loutes 


J-78    [Revised! 

From  Los  Angeles, 
Thermal,  CA;  Parker, 
AZ;  Albuquerque,  ^f^jl 
Panhandle.  TX;  Will 
Farmington,  MO;  Pocjtet 
KY;  Charleston,  WV; 
Milton.  PA. 


::A,  via  Seal  Beach,  CA; 
CA;  Drake,  AZ;  Zuni, 
;  Tucumcari,  NfM; 
(ogers.  OK;  Tulsa.  OK; 
City,  IN;  Louisville, 
'hilipsburg,  PA;  to 


Issued  in  Washingt  m,  EXD,  on  February  25, 
2000 

Reginald  C.  Matthew^, 
Manager.  Airspace  i 
[FR  Doc.  00-5057  Fil( 
BILLING  CODE  4910-13-P 


Rules  Division. 
d  3-2-00;  8:45  am] 


DEPARTMENT  OF  pNERGY 

Federal  Energy  Regulatoiy 
Commission 

18  CFR  Part  157 


[Docket  No. 
B] 


RM98-»4002;  Order  No.  603- 


Flevislon  of  Existirjg  Regulations 
Under  the  Natural  6as  Act 


2  100. 


Issued  February  28, 
AGENCY:  Federal  Ei^rgy 
Commission,  DOE. 
ACTKM:  Final  rule; 


Regulatory 
I  Drder  on  rehearing. 


summary:  On  rehea  ring,  the  Federal 
Energy  Regulation  ( !^ommission 
reaffirms  its  basic  determinations  in 
Order  Nos.  603  and  603-A  that  its 
regulations  only  allow  minor  changes  to 
storage  field  operations  and  that 
facilities  constructad  to  interconnect 
transporters  under  he  Natural  Gas  Act 
can  be  constructed  inder  a  pipeline's 
blanket  certificate  authorization. 

DATES:  The  revision  to  the  regulations  in 
this  order  on  reheaiing  become  effective 
April  3,  2000. 

ADDRESSES:  Federal  Energy  Regxilatory 
Commission  888  Fi|-st  Street,  NE, 
Washington  DC,  20426. 

FOR  FURTHER  INFORIIATION  CONTACT: 


Michael  J.  McGehee,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  (202)  208- 
2257 

Carolyn  Van  Der  Jagt,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 
(202)208-2246 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

On  April  29, 1999,  the  Commission 
issued  a  Final  Rule  in  Order  No.  603 
amending  its  regidations  governing  the 
filing  of  applications  for  certificates  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  facilities  to  provide  service 
or  to  abandon  facilities  or  services 
under  7  of  the  Natural  Gas  Act  (NGA).> 
On  September  29,  1999,  the 
Commission  issued  Order  No.  603-A  in 
which  it  modified  and  clarified  certain 
aspects  of  the  Final  Rule.^  In  this  order, 
the  Commission  is  clarifying  that 
§  157.202{b){2)(ii){D)  of  its  regulations 
allows  only  minor  changes  to  storage 
field  operations  and  that  new  injection 
and  withdrawal  wells  cannot  be  drilled 
under  the  miscellaneous  rearrangement 
provision  of  §  157.208.  The  Commission 
is  also  reiterating  that  facilities 
necessary  to  interconnect  part  284 
transporters  can  be  constructed  under 
the  pipeline's  blemket  certificate. 

n.  Discussion 

A.  Miscellaneous  Rearmngement  of 
Storage  Wells 

In  Order  No.  603,  the  Conmiission 
modified  §  157.202(b)(2)(ii)(D)  to  allow 
minor  changes  to  storage  field 
operations,  but  did  not  allow  the 
drilling  of  storage  injection/withdrawal 
wells  as  eligible  facilities.  In  Order  No. 
603-A,  the  Commission  clarified  that 
§  157.202(b)(2)(ii)(D)  only  applies  to  the 
testing  and  developing  of  underground 
storage  fields.  It  stated  that  drilling  new 
injection/withdrawal  wells  in  existing 
storage  pools  requires  separate  NGA  7(c) 
authority  because  such  wells  may 
inherently  alter  the  daily  and  seasonal 
deliverability,  volumetric  capacity,  or 
boundary  of  a  storage  field. 

CNG  Transmission  Corporation  (CNG) 
seeks  further  clarification  of  the 


>  Revisions  of  Existing  Regulations  Under  Part 
157  and  Related  Sections  of  the  Commission's 
Regulations  Under  the  Natural  Gas  Act,  Order  No. 
603,  64  FR  26571  (May  14,  1999),  FERC  Stats,  and 
Regs.  1  31,073  (Apr.  29,  1999). 

'  Revisions  of  Existing  Regulations  Under  Part 
157  and  Related  Sections  of  the  Commission's 
Regulations  Under  the  Natural  Gas  Act,  Order  No. 
603-A.  64  FR  54522  (Oct.  7,  1999),  FERC  Stats,  and 
Regs.  1  31,081  (Sept.  29,  1999). 


Commission's  interpretation  of  a 
company's  ability  to  drill  storage  wells 
under  its  blanket  certificate. 
Specifically,  CNG  contends  that 
although  new  wells  may  not  qualify  as 
eligible  facilities  under  §  157.202(b), 
under  certain  circumstances  the  drilling 
of  such  wells  may  qualify  as  a 
miscellaneous  rearrangement  of 
facilities  under  §  157.208(a).  As  an 
example,  CNG  states  that  the  West 
Virginia  Department  of  Transportation 
plans  to  build  a  highway  through  a 
portion  of  its  storage  field  that  would 
require  that  two  active  wells  be  capped 
and  abandoned.  It  claims  that  in  order 
to  replace  the  deliverability  of  those 
wells  it  "must  drill  an  undetermined 
number  of  new  wells  in  the  same 
storage  field,"  ^  which  cannot  be  drilled 
in  the  same  footprint  as  the  original 
wells.  It  argues  that  it  should  be  able  to 
drill  the  new  wells  under  the 
miscellaneous  rearrangement  provision 
in  §  157.208.  It  requests  that  the 
Conmiission  clarify  that  new  wells  may 
be  drilled  in  a  certificated  storage  field 
under  the  miscellaneous  rearrangement 
provision  if  the  purpose  of  the  wells  is 
to  replace  a  well  that  been  abandoned, 
and  if  the  new  well(s)  does  not  exceed 
the  certificated  deliverability  of  the 
storage  field. 

Commission  Response 

As  stated  in  Order  No.  603-A  and 
Order  No.  609,*  the  Commission  does 
not  believe  that  blanket  certificate 
authorization  provides  adequate 
oversight  of  the  construction  of  new 
injection/withdrawal  wells.  Such  wells 
may  inherently  alter  the  daily  or 
seasonal  deliverability,  volumetric 
capacity,  or  boundary  of  a  storage 
reservoir.  Accordingly,  drilling  new 
injection/withdrawal  wells  in  existing 
storage  pools  requires  separate  7(c) 
authorization.  Such  wells  are  not 
contemplated  imder  any  provision  of 
the  blanket  certificate,  including  the 
miscellaneous  rearrangement  provisions 
of  §  157.208.  For  clarification,  we  will 
revise  §  157.202(b)(6)  to  specifically 
exclude  underground  storage  injection/ 
withdrawal  wells  from  the  definition  of 
miscellaneous  rearrangement.- 

B.  Interconnecting  Points 

In  Order  No.  603,  the  Commission 
limited  interconnecting  points  to  the 
tap,  metering,  metering  and  regulating 
(M&R)  facilities,  and  minor  related 
piping.  It  found  that  any  related 


'CNG's  request  for  clarification,  at  2. 

♦  Landowner  Notification,  Expanded  Categorical 
Exclusions,  and  Other  Environmental  Filing 
Requuements.  Order  No.  609,  64  FR  57374,  (Oct. 
25, 1999),  FERC  Stats,  and  Regs.  1  31,082  (Oct.13, 
1999). 
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pipeline  connecting  two  interstate 
pipeline  would  function  as  a  mainline 
facility  and  would  not  qualify  as  an 
eligible  facility.  However,  on  rehearing 
in  Order  No.  603-A,  upon 
reconsideration,  it  determined  that 
interconnecting  pipelines  between  Part 
284  transporters  should  be  covered 
under  the  blanket  certificate  because 
they  display  more  characteristics  in 
common  with  lateral  lines  than  with 
mainlines  and  do  not  alter  mainline 
capacity.  The  Commission  found  that 
since  the  length  of  these  segments 
would  be  governed  by  the  cost  limits  of 
the  blanket  certificate,  these  facilities 
would  have  a  minimal  impact  on  the 
certificate  holder's  system.  It  also  found 
that  this  is  consistent  with  the  intent  of 
the  blanket  certificate,  which  authorizes 
pipelines  to  construct  routine  facilities 
that  have  relatively  little  impact  on 
ratepayers  or  pipeline  operations. 

In  their  request  for  rehearing, 
Indicated  Shippers  contend  that  in 
Order  No.  603  the  Commission: 

recognized  that  facilities  interconnecting 
interstate  pipeline  could  affect  the  mainline 
capacity  and  thereby  affect  the  rates  and 
services  for  the  respective  pipelines' 
shippers.  For  these  reasons,  the  Commission 
excluded  these  activities  from  the  blanket 
certificate  regulations.* 

They  argue  that  despite  finding  in 
Order  No.  603  that  interconnecting 
pipelines  would  expand  mainline 
capacity,  the  Commission,  in  Order  No. 
603-A,  subsequently  foimd  "that  such 
interconnects  do  not  increase  mainline 
capacity  after  all."  ^  They  contend  that 
the  Commission's  finding  is  arbitrary, 
capricious,  not  supported  by  substantial 
evidence  and  is  erroneous.  Indicated 
Shippers  assert  that  interconnecting 
pipelines  do  increase  mainline  capacity 
and,  therefore,  the  Commission  should 
retain  its  authority  to  review  such 
facilities  individually  prior  to  granting 
authorization.  They  argued  that  the 
Commission  erred  by  relinquishing  its 
authority  to  review  these  facilities  prior 
to  construction. 

They  further  assert  that  the  footnote 
in  Order  No.  603-A  that  states  that  an 
interconnecting  facility  that  will  alter 
mainline  capacity  wrill  not  be  covered 
by  the  blanket  certificate  is 
impracticable  and  unenforceable.  They 
contend  that  the  Commission  has  not 
"set  forth  any  objective  standards  for 
ascertaining  whether  a  pipeline 
interconnect  could  alter  mainline 
capacity,"  ^  and  gives  no  indication  of 
how  it  intends  to  enforce  the  limitation. 


They  also  argue  that  the  regulatory  text 
does  not  refer  to  the  limitation. 

Finally,  Indicated  Shippers  state  that 
the  allowing  pipelines  to  construct 
interconnecting  pipeline  under  their 
blanket  authority  would  enable 
pipelines  to  abuse  their  market  power  to 
control  access  to  market.  They  argue 
that  "an  after-the-fact  rate  case  remedy 
is  unlikely  to  deter  or  mitigate  such 
conduct."* 

Commission  Response 

In  Order  No.  603,  the  Commission 
determined  that  interconnecting 
pipeline  for  new  receipt  and  delivery 
points  was  not  an  eligible  facility 
"because  it  is  a  mainline  connecting  two 
interstate  pipelines,  and  not  a  supply  or 
delivery  lateral,"  ^  and  mainline 
facilities  are  not  eligible  facilities.  The 
Commission  did  not  specifically  find 
that  such  pipelines  would  necessarily 
increase  mainline  capacity  as  Indicated 
Shippers  incorrectly  argues. 

On  rehearing  of  Order  No.  603, 
several  parties  argued  that  an 
interconnecting  pipeline  between  two 
transporters  does  not  function 
differently  than  a  lateral  line. 
Specifically,  they  contended  that  both 
facilities  are  designed  to  receive  and/or 
deliver  gas  supplies.  They  asserted  that 
the  only  difference  between  a  lateral 
and  interconnecting  pipeline  is  that  a 
lateral  generally  connects  a  pipeline  to 
a  production  field,  gathering  system  or 
customer  delivery  point,  whereas 
interconnecting  pipeline  connects  a 
pipeline  to  another  pipeline. 

On  rehearing,  the  Commission 
determined  that  interconnecting 
pipelines  display  more  characteristics  in 
common  with  lateral  lines  than  with 
mainlines.  Therefore,  the  Commission 
found  that  it  was  appropriate  to  allow 
pipelines  to  construct  such  facilities 
under  their  blanket  authorization. 
However,  as  with  all  facilities 
constructed  imder  a  pipeline's  blanket 
authorization,  the  interconnecting 
pipeline  cannot  alter  or  increase  the 
capacity  of  the  mainline.  If  it  does,  it  is 
excluded  from  the  definition  of  eligible 
facility.  1°  Accordingly,  pipelines  can 
only  construct  interconnecting  pipelines 
if  they  do  not  increase  the  capacity  of 
their  mainline  system.  If  Indicated 
Shippers  believes  that  a  pipeline  has 
used  it  blanket  authorization  to 
construct  faciUties  that  increase 
mainline  capacity,  it  should  file  a 
complaint  and  the  Commission  will 


investigate.  Indicated  Shippers  request 
for  rehearing  is  denied. 

C.  Reporting  Requirements 

In  Order  No.  603,  the  Commission 
redefined  §157. 211  to  provide  for 
automatic  and  prior  notice  authority  for 
the  construction  of  new  delivery  points. 
Section  157.211(c)  requires  that  the 
pipeline  identify  facilities  constructed 
imder  §  157.211  in  their  annual  report. 
Consistent  with  the  reporting 
requirements  in  §  157.208(e), 
§  157.211(c)  should  have  included 
reporting  requirements  for  both 
automatic  and  prior  notice  activities. 
However,  the  Commission  inadvertently 
limited  the  reporting  requirements  to 
only  facilities  constructed  under  the 
automatic  authorization.''  Accordingly, 
we  will  modify  §  157.211(c)  to  require 
that  prior  notice  activities  be  included 
in  the  pipeline's  annual  report. 
However,  we  note  that  because  the  prior 
notice  appUcation  fulfills  the 
requirements  of  §§  157.211(  1),  (2),  and 
(4),  the  pipeline  only  needs  to  refer  to 
the  docket  number  of  the  prior  notice 
filing  and  report  the  actual  cost  and 
completion  date  of  the  delivery  in  the 
annual  report. 

m.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  ail 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5:00  p.m.  Eastern 
time)  at  888  First  Street,  NE,  Room  2A. 
Washington,  DC  20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formaJ  documents  issued  by  the 
Commission  since  November  14, 
1994. 
— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 
— ^RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981. 


5  Indicated  Shippers'  request  for  rehearing,  at  4. 

eW.,at5. 

'W,  ate. 


«W.,  at9. 

9 Order  No.  603,  at  30,795. 

>o  See  18  CFR  §  1 57.202(b)(2)(ii)(C),  eligible 
facility  does  not  include  a  facility  that  alters  the 
capacity  of  a  mainline. 


"We  note  that  the  Commission  took  into 
consideration  both  automatic  and  prior  notice 
situations  in  its  burden  estimates  listed  in  the  Final 
Rule. 
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Documents  from  November  1995  to 
the  present  can  b^  viewed  and  printed 
from  FERC's  Honje  Page  using  the 
RIMS  link  or  the  Energy  Infonnation 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981,  are  also  available  from  RIMS- 
on- the- Web;  requtsts  for  copies  of 
these  and  other  older  dociunents 
should  be  submitled  to  the  Public 
Reference  Room. 


User  assistance  is 


CIPS,  and  the  Webs:  te  during  normal 


business  hours  from 


available  for  RIMS, 


(202)  208-2222  (E-Mail  to 


our  Help  line  at 


WebMaster@ferc.fec 


Reference  at  (202)  2i  18-1371  (E-Mail  to 
pubIic.referencerooin@ferc.fed.us). 
During  normal  business  hoiu-s. 


dociunents  can  also 


be  viewed  and/or 


printed  in  FERC's  Pi  iblic  Reference 


Room,  where  RIMS, 


Website  are  availably.  User  assistance  is 
also  available. 


and 
,  Reporting  and 


List  of  Subjects  in  1$  CFR  Part  157 

Administrative  practice 
procedure,  Natural  f  as 
recordkeeping  requi  -ements 

By  the  Commission 
David  P.  Boergers, 

Secretary. 


0 : 


In  considerati(;ui 
Commission  amend: 
Tide  18,  (Jode  ofFet  eral  Reguli 
follows. 


us)  or  the  Public 


CIPS,  and  the  FERC 


the  foregoing,  the 
Part  157.  Chapter  I, 
ations,  as 


PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANpONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 


1 .  The  authority 
continues  to  read  as 

Authority:  15  U.S.C. 
3432;  42  U.S.C.  7101-! 


ftr 


Part  157 
follows: 


717-717W,  3301- 
3  352. 


introductory  text 
revised  to  read  as 


2.  In  §157.202,  th^ 
in  paragraph  (b)(6)  i$ 
follows: 

§157.202    Definitioni 

*        *        •        * 

(b)*   *  * 

(6)  Miscellaneous 
any  facility  means 
a  facility,  excluding  ^ndergroimd 
storage  injection/wi 
does  not  result  in 
rendered  by  means 
involved,  including 
field  operations  or 
facilities: 


anv 

cfl 


reanxmgement  of 
rearrangement  of 


any 


Ihdrawal  wells,  that 
change  of  service 
the  facilities 
:hanges  in  existing 

n  location  of  existing 


§157^11    [AmMKtod] 

3.  In  §  157.211(c)  the  reference  to 
"(a)(1)"  is  removed  and  a  reference  to 
"(a)"  is  added  in  its  place. 

[FR  Doc.  00-5116  Filed  3-2-00;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  868 
[Docket  No.  96P-0436] 

Medical  Devices;  Anesthesiology 
Devices;  Classification  of  Nitric  Oxide 
Administration  Apparatus,  Nitric  Oxide 
Analyzer,  and  Nitrogen  Dioxide 
Analyzer 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  the 
nitric  oxide  administration  apparatus, 
nitric  oxide  analyzer,  and  nitrogen 
dioxide  analyzer  into  class  II  (special 
controls).  The  special  control  that  will 
apply  to  these  devices  is  a  guidance 
dociunent.  The  agency  is  taking  this 
action  in  response  to  a  petition 
submitted  under  the  Federal,  Food, 
Drug,  and  Cosmetic  Act  (the  act)  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  amendments), 
the  Safe  Medical  Devices  Act  of  1990, 
and  the  Food  and  Drug  Administration 
Modernization  Act  of  1997.  The  agency 
is  classifying  these  devices  into  class  II 
(special  controls)  in  order  to  provide  a 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices. 

DATES:  This  rule  is  effective  April  3, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanna  H.  Weitershausen,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-443-8609.  ext.  164. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  accordance  with  section  513(f)(1)  of 
the  act  (21  U.S.C.  360c(f)(l)).  devices 
that  were  not  in  commercial  distribution 
before  May  28.  1976,  the  date  of 
enactment  of  the  amendments,  generally 
referred  to  as  postamendments  devices, 
are  classified  automatically  by  statute 
into  class  ID  without  any  FDA 
rulemaking  process.  These  devices 
remain  in  class  III  and  require 


premarket  approval,  unless  and  until 
the  device  is  classified  or  reclassified 
into  class  I  or  class  II  or  FDA  issues  an 
order  finding  the  device  to  be 
substantially  equivalent,  in  accordance 
with  section  513(i)  of  the  act.  to  a 
predicate  device  that  does  not  require 
premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
marketed  devices  by  means  of 
premarket  notification  procedines  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  21  CFR  part  807. 

Section  513(f)(2)  of  the  act  provides 
that  any  person  who  submits  a 
premarket  notification  under  section 
510(k)  of  the  act  for  a  device  that  has  not 
previously  been  classified  may,  within 
30  days  after  receiving  an  order 
classifying  the  device  in  class  III  under 
section  513(f)(1)  of  the  act.  request  FDA 
to  classify  the  device  under  the  criteria 
set  forth  in  section  513(a)(1)  of  the  act. 
FDA  shall,  within  60  days  of  receiving 
such  a  request,  classify  the  device  by 
written  order.  This  classification  shall 
be  the  initial  classification  of  the  device. 
Within  30  days  after  the  issuance  of  an 
order  classifying  the  device,  FDA  must 
publish  a  notice  in  the  Federal  Register 
aimouncing  such  classification. 

In  accordance  with  section  513(f)(1)  of 
the  act,  FDA  issued  an  order  on  January 
6,  2000.  classifying  the  device  in  class 
m,  because  it  was  not  substantially 
equivalent  to  a  device  that  was 
introduced  or  delivered  for  introduction 
into  interstate  commerce  for  commercial 
distribution  before  May  28.  1976.  or  a 
device  which  was  subsequently 
reclassified  into  class  I  or  class  II.  On 
January  7.  2000,  Datex-Ohmeda 
submitted  a  petition  requesting 
classification  of  the  nitric  oxide 
administration  apparatus,  nitric  oxide 
analyzer,  and  nitrogen  dioxide  analyzer 
imder  section  513(0(2)  of  the  act.  This 
petition  incorporated  by  reference  a 
reclassification  petition  that  Datex- 
Ohmeda  had  submitted  previously.  The 
manufacturer  recommended  that  the 
device  be  classified  into  class  II. 

After  review  of  the  information 
submitted  in  the  original  reclassification 
petition,  the  premarket  notification 
submission  (K974562),  the  panel 
recommendation  of  November  22,  1996, 
on  the  original  reclassification  petition, 
the  automatic  evaluation  of  class  III 
designation  petition,  and  the 
information  developed  by  FDA  to 
address  concerns  about  delivery  and 
monitoring  of  this  drug.  FDA 
determined  that  the  INOvent  Delivery 
System  intended  for  use  in 
administering  nitric  oxide,  measuring 
nitric  oxide,  and  measuring  nitrogen 
dioxide  can  be  classified  in  class  II  with 
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the  establishment  of  special  controls. 
FDA  believes  that  class  II  special 
controls,  in  addition  to  the  general 
controls,  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  the 
device. 

The  delivery  system  consists  of  three 
devices  to  which  FDA  assigns  the 
generic  names  "nitric  oxide 
administration  apparatus,"  "nitric  oxide 
analyzer,"  and  "nitrogen  dioxide 
analyzer."  The  devices  are  identified  as 
follows: 

1 .  Nitric  oxide  administration 
apparatus  is  a  device  used  to  add  nitric 
oxide  to  gases  that  are  to  be  breathed  by 
a  patient.  The  nitric  oxide 
administration  apparatus  is  to  be  used 
in  conjimction  with  a  ventilator  or  other 
breathing  gas  administration  system. 

2.  Nitric  oxide  analyzer  is  a  device 
intended  to  measure  the  concentration 
of  nitric  oxide  in  respiratory  gas 
mixtures  during  administration  of  nitric 
oxide. 

3.  Nitrogen  dioxide  analyzer  is  a 
device  intended  to  measure  the 
concentration  of  nitrogen  dioxide  in 
respiratory  gas  mixtures  during 
administration  of  nitric  oxide. 

On  January  11,  2000,  FDA  issued  an 
order  to  the  petitioner  classifying  the 
nitric  oxide  administration  apparatus, 
nitric  oxide  analyzer,  and  nitrogen 
dioxide  analyzer  described  previously 
into  class  11  subject  to  the  special 
controls  described  below.  Additionally, 
FDA  is  codifying  the  classification  of 
these  devices  by  adding  §§  868.2380, 
868.2385,  and  868.5165.  In  addition  to 
the  general  controls  of  the  act,  the 
special  control  developed  by  the  agency 
is  a  guidance  document  entitled 
"Guidance  Document  for  Premarket 
Notification  Submissions  for  Nitric 
Oxide  Administration  Apparatus,  Nitric 
Oxide  Analyzer,  and  Nitrogen  Dioxide 
Analyzer."  This  guidance  dociunent 
identifies  the  risks  associated  with  these 
types  of  devices  and  contains 
information  that  will  help 
manufacturers  address  those  risks.  This 
document  is  available  on  the  Internet  at 
http://www.fda.gov/cdrh/ode/1157.pdf. 

n.  Environmental  Impact 

The  agency  has  determined  xmder  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regidation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  these 
devices  from  class  III  to  class  II  will 
relieve  manufacturers  of  the  device  of 
the  cost  of  complying  with  the 
premarket  approval  requirements  of 
section  515  of  the  act  (21  U.S.C.  360e), 
and  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency, 
therefore,  certifies  that  the  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  final  rule  will  not  impose 
costs  of  $100  million  or  more  on  either 
the  private  sector  or  State,  local,  and 
tribal  govermnents  in  the  aggregate  and, 
therefore,  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  is  not 
required. 

IV.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

List  of  Subjects  in  21  CFR  Part  868 

Medical  devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  868  is 
amended  as  follows: 

PART  868— ANESTHESIOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e. 
360j,  371. 


2.  Section  868.2380  is  added  to 
subpart  C  to  read  as  follows: 

§868.2380    Nitric  oxide  analyzer. 

(a)  Identification.  The  nitric  oxide 
analyzer  is  a  device  intended  to  measure 
the  concentration  of  nitric  oxide  in 
respiratory  gas  mixtxu-es  during 
administration  of  nitric  oxide. 

(b)  Classification.  Class  II.  The  special 
control  for  this  device  is  FDA's 
"Guidance  Dociunent  for  Premarket 
Notification  Submissions  for  Nitric 
Oxide  Administration  Apparatus,  Nitric 
Oxide  Analyzer,  and  Nitrogen  Dioxide 
Analyzer." 

3.  Section  868.2385  is  added  to 
subpart  C  to  read  as  follows: 

§  868.2385    Nitrogen  dioxide  analyzer. 

(a)  Identification.  The  nitrogen 
dioxide  analyzer  is  a  device  intended  to 
measure  the  concentration  of  nitrogen 
dioxide  in  respiratory  gas  mixtiu-es 
during  administration  of  nitric  oxide. 

(b)  Classification.  Class  11.  The  special 
control  for  this  device  is  FDA's 
"Guidance  Dociunent  for  Premarket 
Notification  Submissions  for  Nitric 
Oxide  Administration  Apparatus,  Nitric 
Oxide  Analyzer,  and  Nitrogen  Dioxide 
Analyzer." 

4.  Section  868.5165  is  added  to 
subpart  F  to  read  as  follows: 

S  868.51 65    Nitric  oxide  administration 
apparatus. 

(a)  Identification.  The  nitric  oxide 
administration  apparatus  is  a  device 
used  to  add  nitric  oxide  to  gases  that  are 
to  be  breathed  by  a  patient.  The  nitric 
oxide  administration  apparatus  is  to  be 
used  in  conjunction  with  a  ventilator  or 
other  breathing  gas  administration 
system. 

(b)  Classification.  Class  11.  The  special 
control  for  this  device  is  FDA's 
"Guidance  Document  for  Premarket 
Notification  Submissions  for  Nitric 
Oxide  Administration  Apparatus,  Nitric 
Oxide  Analyzer,  and  Nitrogen  Dioxide 
Analyzer." 

Dated:  Februar>'  24,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-5160  Filed  3-2-00;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adqiinistration 

21  CFR  Part  870 

[Dockat  No.  99P-4064 

f 
Medical  Devices;  Eiemptions  From 

Premarket  Notification;  Class  II 


Devices;  Vascular 


agency:  Food  and  Ejrug  Administration, 

HHS. 

ACTION:  Final  rule. 


unnelers 


SUMMARY:  The  Food  and  Drug 
Administration  {FD,  i)  is  publishing  an 
order  granting  in  pa  1  a  petition 
requesting  exemptic  n  from  the 
premarket  notificati  )n  requirements  for 
vascxilar  tunnelers  v  ith  certain 
limitations.  This  nils  will  exempt  from 
premarket  notifrcatii  )n  stainless  steel 
vascular  tunnelers  o '  single  unit 
construction.  FDA  i:  publishing  this 
order  in  accordance  with  procedures 
established  by  the  F  >od  cind  Drug 
Administration  Moc  emization  Act  of 
1997  (FDAMA). 
DATES:  This  rule  is  e  ^ective  March  3, 


2000. 


INFORM  \TION 


FOR  FURTHER 

Heather  S.  Rosecrank 
and  Radiological  Health 
Food  and  Drug  Adninistrat 
Corporate  Blvd 
301-594-1190. 
SUPPLEMENTARY  INFOt^MATION 

I.  Statutory  Backgro  und 


CONTACT: 

,  Center  for  Device^ 
(HFZ-404). 
ion, 9200 
Rodkville,  MD  20850, 


FD^ 


Uide 


Under  section  513 
Food,  Drug,  and 
(21  U.S.C.  360c) 
devices  into  one  of 
classes:  Class  I,  clas! 
classification  of  a 
by  the  amount  of  n 
provide  a  reasonable 
and  effectiveness. 
Device  Amendment!  i 
amendments  (Public 
amended  by  the  Safi  < 
Act  of  1990  (the 
101-629)),  devices 
into  class  I  (general 
information  showin  ; 
controls  of  the  act 
ensure  safety  and 
class  II  (special  con 
controls,  by 
to  provide  reasonab 
safety  and 
sufficient  informat 
special  controls  to 
assurance;  and  into 
approval),  if  there  is 
information  to  su 


of  the  Federal 
Cosknetic  Act  (the  act) 
must  classify 
tjuee  regulatory 
II,  or  class  III.  FDA 
ddvice  is  determined 


themsel  ves 


effectiver  ess 


icn 


emulation  necessary  to 
assurance  of  safety 

er  the  Medical 
of  1976  (the  1976 
Law  94-295)),  as 
Medical  Devices 
SMpA  (Public  Law 
to  be  classified 
;ontrols)  if  there  is 
that  the  general 
sufficient  to 
ef  ectiveness;  into 
trols),  if  general 

are  insufficient 
assurance  of 

but  there  is 
to  establish 
vide  such 
ass  in  (premarket 
insufficient 
classifying  a 


aie 


prov 


pp  )rt 


device  into  class  I  or  class  11  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  that  is 
of  substantial  importance  in  preventing 
impairment  of  human  health,  or 
presents  a  potential  unreasonable  risk  of 
illness  or  injiuy. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28, 1976,  (generally 
referred  to  as  postamendments  devices) 
are  classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations,  21  CFR  part 
807,  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  (510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 
"substantially  equivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  November  21,  1997,  the  President 
signed  into  law  FDAMA  (Public  Law 
105-115).  Section  206  of  FDAMA,  in 
part,  added  a  new  section  510{m)  to  the 
act.  Section  510(m)(l)  of  the  act  requires 
FDA,  within  60  days  after  enactment  of 
FDAMA,  to  publish  in  the  Federal 
Register  a  list  of  each  type  of  class  II 
device  that  does  not  require  a  report 
imder  section  510(k)  of  the  act  to 
provide  reasonable  assurance  of  safety 
and  effectiveness.  Section  510(m)  of  the 
act  further  provides  that  a  510(k)  will  no 
longer  be  required  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register.  FDA  published 
that  list  in  the  Federal  Register  of 
January  21,  1998  (63  FR  3142). 

Section  510(m)(2)  of  the  act  provides 
that  1  day  after  date  of  publication  of 
the  list  under  section  510{m)(l)  of  the 
act,  FDA  may  exempt  a  device  on  its 
own  initiative  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  section 
requires  FDA  to  publish  in  the  Federal 
Register  a  notice  of  intent  to  exempt  a 
device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publication  of  this  document, 
FDA  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  device 


that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  of  receiving  it, 
the  petition  shall  be  deemed  granted. 

n.  Criteria  for  Exemption 

There  are  a  number  of  factors  FDA 
may  consider  to  determine  whether  a 
510(k)  is  necessary  to  provide 
reasonable  assm-ance  of  the  safety  and 
effectiveness  of  a  class  II  device.  These 
factors  are  discussed  in  the  guidance  the 
agency  issued  on  February  19,  1998, 
entitled  "Procedures  for  Class  II  Device 
Exemptions  from  Premarket 
Notification,  Guidance  for  Industry  and 
CDRH  Staff."  That  guidance  can  be 
obtained  through  the  Internet  on  the 
CDRH  home  page  at  http:// 
www.fda.gov/cdrh  or  by  facsimile 
through  CDRH  Facts-on-Demand  at  1- 
800-899-0381  or  301-827-0111. 
Specify  "159"  when  prompted  for  the 
document  shelf  number. 

m.  Petition 

On  September  14, 1999,  FDA  received 
a  petition  requesting  an  exemption  from 
premarket  notification  for  the  vascular 
tunneler.  Vascular  tunnelers  are 
currently  classified  under  21  CFR 
870.3460  as  an  accessory.  In  the  Federal 
Register  of  November  17, 1999  (64  FR 
62678),  FDA  pubhshed  a  notice 
announcing  that  this  petition  had  been 
received  and  providing  an  opportimity 
for  interested  persons  to  submit 
comments  on  the  petition  by  December 
17,  1999.  FDA  has  reviewed  the  petition 
and  has  determined  that  stainless  steel 
vascular  tunnelers  of  single  unit 
construction  to  be  used  to  place  tunnels 
for  vascular  grafts  meet  the  criteria  for 
exemption  from  the  notification 
requirements.  This  is  the  only  type  of 
vascular  tunneler  of  which  FDA 
presently  has  any  knowledge.  The 
exemption  is  limited  to  vascular 
tunnelers  of  the  type  described  and  is 
also  subject  to  the  general  limitations  on 
exemptions  from  premarket  notification 
for  cardiovascular  devices  as  described 
in  21  CFR  870.9.  For  example,  the 
exemption  will  not  apply  to  devices  of 
this  type  that  present  new  indications, 
novel  designs,  or  alternative  materials. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104^). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  rule  will  relieve  a 
burden  and  simplify  the  marketing  of 
these  devices,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
conteiins  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 

List  of  Subjects  in  21  CFR  Part  870 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  870  is 
amended  as  follows: 

PART  870— CARDIOVASCULAR 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  870  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360.  360c,  360e, 
360j,  371. 

2.  Section  870.3460  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870.3460    VasctHar  graft  prosthesis  of  6 
millimeters  and  greater  diameter. 


(b)  Classification.  Class  n.  The 
stainless  steel  vascular  tunneler  of 
single  imit  construction  to  be  used  to 
place  tunnels  for  vascular  grafts, 
included  as  an  accessory  to  the  device 
described  in  paragraph  (a)  of  this 
section,  is  exempt  firom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  subject  to  the 
limitations  in  §  870.9.  All  other  devices 
classified  in  this  section  are  subject  to 
the  premarket  notification  procediu-es. 

Dated:  February  24,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Reguiations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-5159  Filed  3-2-00;  8:45  am) 
BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8834] 

RIN  1545-AU22  and  1545-AX30 

Treatment  of  Distributions  to  Foreign 
Persons  Under  Sections  367(eK1)  and 
367(eK2);  Correction 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 

corrections  to  final  regulations  which 

were  published  in  the  Federal  Register 

on  Monday,  August  9,  1999  (64  FR 

43072),  relating  to  the  treatment  of 

distributions  to  foreign  persons  under 

section  367(e)(1)  and  (2)  as  added  to  the 

Internal  Revenue  Code  by  the  Tax 

Reform  Act  of  1986,  which  affects  U.S. 

corporations. 

DATES:  This  correction  is  effective 

August  9,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

A.  Bracuti,  202-622-3860  (not  a  toll-free 

number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  subject 
to  these  corrections  are  under  section 
367(e)(1)  and  (2)  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  final  regulations  (TD 
8834)  contain  errors  that  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8834),  which  was 


the  subject  of  FR  Doc.  99-20092,  is 
corrected  as  follows: 

§1.367(e)-1    [Correctad] 

1.  On  page  43076,  column  2, 
§1.367(e)-l(b)(2),  lines  19,  20  and  21 
from  the  bottom  of  the  column,  the 
language  "entity  (disregarded  entity) 
under  §  1.7701-3(b)(l)(ii)  or  (b)(2)(i)(C) 
are"  is  corrected  to  read  "entity  separate 
from  its  owner  (disregarded  entity) 
under  §  301.7701-3  of  this  chapter  are". 

2.  On  page  43076,  column  3. 

§  1.367(e)-l(d)(l),  lines  2  and  3  from  the 
bottom  of  the  column,  the  language 
"described  in  paragraph  (b)(1)  of  this 
section  are"  is  corrected  to  read 
"described  in  section  355  in  which  the 
distributing  corporation  is  domestic  and 
the  controlled  corporation  is  foreign 
are". 

§1.367(e)-2    [Corrected] 

3.  On  page  43078,  column  1, 
§1.367(e)-2(b)(l)(ii)(B)(2),  lines  7,  8  and 
9  from  the  bottom  of  the  Example,  the 
language  "allocate  $45  (60x.75)  of  the 
recognized  capital  loss  to  Asset  B  and 
will  allocate  the  remaining  $15  (60  x 
.25)  of  is  corrected  to  read  "allocate 
$15  (60X.25)  of  the  recognized  capital 
loss  to  Asset  B  and  will  allocate  the 
remaining  $45  (60x.75)  of. 

4.  On  page  43078,  column  1, 
§1.367(e)-2(b)(l)(ii)(C),  lines  16  and  17, 
the  language  "shall  not  offset  loss"  is 
corrected  to  read  "shall  not  be  offset  by 
a  loss". 

5.  On  page  43081,  column  1, 

§  1.367(e)-2(b)(2)(iii)(A)(2),  line  2,  the 
language  "(directly)"  is  corrected  to 
read  "(directly  and  without  regard  to 
paragraph  (b)(l)(iii)  of  this  section)". 

6.  On  page  43081,  column  1, 

§  1.367(e)-2(b)(2){iii)(A)(3),  line  2,  the 
language  "(directly)"  is  corrected  to 
read  "(directly  and  without  regard  to 
paragraph  (b)(l)(iii)  of  this  section)". 

7.  On  page  43081,  coliunn  1, 

§  1.367(e)-2(b)(2)(iii){B),  lines  7  through 
11,  the  language  "(or  was  a  U.S.  real 
property  holding  corporation  with 
respect  to  the  foreign  distributee 
corporation  during  the  five  year  period 
ending  on  the  date  of  liquidation)"  is 
corrected  to  read  "(or  is  a  former  U.S. 
real  property  holding  corporation  the 
stock  of  which  is  treated  as  a  U.S.  real 
property  interest  for  five  years  under 
section  897(c)(l)(A)(ii))". 

8.  On  page  43081,  column  1, 

§  1.367(e)-2(b)(2)(iii)(C)(2),  line  8  from 
the  bottom  of  the  paragraph,  the 
language  "disposes  of  is  corrected  to 
read  "disposes  of  (whether  in  a 
recognition  or  nonrecognition 
transaction)". 

9.  On  page  43081,  column  1, 

§  1.367(e)-2(b)(2)(iii)(C)(2),  the  last  three 
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lines  of  the  paragrapL,  the  language 
"that  a  principal  pur  )ose  of  the 
liquidation  was  not  t  le  avoidance  of 
U.S.  tax"  is  corrected  to  read  "that  the 


was  not  a 

Jie  liquidation". 

colunm  2, 

D),  line  10  from 


avoidance  of  U.S.  tax 
principal  purpose  of 

10.  On  page  43081, 
§1.367(e)-2(b}(2}(iii 
the  bottom  of  the  par  igraph,  the 
language  "to  such  stcck"  is  corrected  to 
read  "to  the  distribut;d  stock 

11.  On  page  43081, 
§1.367(e)-2(b)(3)(i 


column  2, 
I  he  last  sentence  of 


the  paragraph  is  remc  ived 


12.  On  page  43081, 


§1.367(e)-2(c)(2)(i)(i'.),  line  7.  the 


language  "gain  on  th(  i 
read  "gain  (or  loss  in 
principles  contained 


is  corrected  to 
accordance  with 
in  paragraph 


(b)(l)(ii}  of  this  secticn)  on  the" 


13.  On  page  43082, 
§1.367(e)-2(c)(3){i 


the  paragraph  is  rem(  ved. 


14.  On  page  43082, 
§1.367(e)-2(e),  lines 


language  "occurring  (0  days  after 


August  9.  1999  or  is 
"occurring  on  or  aftei 
1999  or". 

Dale  D.  Goode 

Federal  Register  Liaison 
Counsel  (Corporate). 
[FR  Doc.  00-3564  Filed 

BILUNG  CODE  4830-01-U 


column  3, 


column  2, 
Aie  last  sentence  of 


column  2, 
2  and  3,  the 


corrected  to  read 
September  7, 


Assistant  Chief 
1-2-00;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  202  anil  206 
RIN1010-AB57 

Training  Class  on  th^  New  Indian  Gas 
Valuation  Regulations 

agency:  Minerals  Ma  nagement  Service, 

Interior. 

ACTKM:  Notice  of  traihing. 


SUMMARY:  The  Miner  lis  Management 
Service  (MMS)  is  pro  iriding  training  on 
the  new  Indian  Gas  \  aluation 
Regulations  publishe  i  in  the  Federal 
Register  on  August  1  ),  1999  (64  FR 
43506).  MMS  is  offer  ng  this  class  at  no 
cost  to  oil  and  gas  industry 
representatives  and  r  lembers  of  the 
public  who  have  an  i  aterest  in  the 
valuation  of  gas  proc  uced  from  Indian 
lands. 

DATES:  The  training  c  lass  will  be  held 
on  Wednesday.  Marc  i  29.  2000.  8:30 
a.m.  to  4:00  p.m..  Mquntain  Standard 
Time. 


ADDRESSES:  The 
held  at  the  Sheraton 


traiiling  class  will  be 
Jillings  Hotel,  27 


North  27th  Street,  Billings,  Montana 
59101,  telephone  number  (406)  252- 
7400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Walsh  Bayani,  Royedty 
Valuation  Division,  Royalty 
Management  Program,  Minerals 
Management  Service,  P.O.  Box  25165, 
MS  3152,  Denver.  Colorado  80225- 
0165,  telephone  number  (303)  275-7247 
or  fax  number  (303)  275-7227. 

SUPPLEMENTARY  INFORMATION:  The 

revised  regulations,  which  became 
effective  on  January  1,  2000,  add 
alternative  valuation  methods  to  the 
March  1,  1988,  regidations  to  ensme 
that  Indian  lessors  receive  maximum 
revenues  from  their  mineral  resources  as 
required  by  the  unique  terms  of  Indiem 
leases  and  MMS's  trust  responsibility  to 
Indian  lessors.  The  revised  regulations 
will  also  improve  the  accvuacy  of 
royalty  payments  at  the  time  those 
royalties  are  due. 

If  you  produce  gas  from  Indian  lands, 
the  new  regulations  affect  you,  and  we 
strongly  encoiurage  you  to  attend  this 
training  class.  Some  of  the  topics 
include: 

•  How  do  you  value  gas  in  an  index 
zone  using  the  index-based  formula? 

•  How  do  you  value  gas  not  in  an 
index  zone? 

•  How  do  you  make  a  dual 
accounting  election? 

•  What  are  the  changes  to 
transportation  and  processing 
allowances? 

If  you  plan  to  attend  this  training 
class,  please  register  by  calling  or 
sending  a  fax  to  Ms.  Anna  Hooker  at 
telephone  number  (303)  275-7241,  or 
fax  number  (303)  275-7227.  Seating  is 
limited  and  we  need  to  know  the 
number  in  your  party.  You  must  make 
your  own  travel  and  hotel  reservations 
for  the  training.  MMS  will  not  reserve 
blocks  of  rooms. 

Dated:  February  25,  2000. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  00-5094  Filed  3-2-00;  8:45  am] 

BILLING  CODE  4310-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 02-1 -7440;  FRL-6543-1] 

Approval  and  Promulgation  of 
Implementation  Plans:  Texas; 
Reasonably  Available  Control 
Technology  for  Major  Stationary 
Sources  of  Nitrogen  Oxides  for  the 
Houston/Galveston  and  Beaumont/Port 
Arthur  Ozone  Nonattainment  Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  conditionally 
approving  a  revision  to  the  Texas  State 
Implementation  Plan  (SIP).  The 
revisions  concern  Reasonably  Available 
Control  Technology  (RACT)  at 
stationary  sources  of  nitrogen  oxides 
(NOx)  in  the  Houston/Galveston  (H/G), 
and  the  Beaumont/Port  Arthur  (B/PA) 
ozone  nonattainment  areas.  The  EPA  is 
approving  these  revisions  to  regulate 
emissions  of  NOx  in  accordance  with 
the  NOx  RACT  requirements  of  the 
Federal  Clean  Air  Act  (the  Act). 
EFFECTIVE  DATE:  This  rule  is  effective  on 
April  3,  2000. 

ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
Environmental  Protection  Agency, 

Region  6,  Air  Planning  Section 
.    (6PD-L),  1445  Ross  Avenue,  Dallas, 

TX  75202-2733. 
Texas  Natural  Resoiu-ce  Conservation 

Commission,  Office  of  Air  Quality, 

12124  Park  35  Circle,  Austin,  TX 

78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  Shar,  P.E.,  Air  Planning  Section 
(6PD-L),  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  TX  75202-2733; 
telephone  (214)  665-6691. 

L  Table  of  Contents 

1.  What  Are  We  approving?  -^ 

2.  Did  EPA  Receive  Comments  on  the 
Proposed  Conditional  Approval  Action? 

3.  What  Are  Nitrogen  Oxides? 

4.  What  Is  Reasonably  Available  Control 
Technology? 

5.  What  Are  the  Clean  Air  Act's  RACT 
Requirements  for  NOx  Emissions? 

6.  What  Are  Definitions  of  Major  Sources 
for  NOx? 

7.  What  Are  Alternative  Control 
Techniques  (ACTs)? 

8.  What  Is  a  State  Implementation  Plan? 
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9.  What  Is  the  Federal  Approval  Process  for 
a  SIP? 

10.  What  Does  Federal  Approval  of  a  SIP 
Mean  to  Me? 

11.  What  Is  a  Nonattainment  Area? 

12.  What  Counties  in  Texas  Will  This  Rule 
Affect? 

13.  What  Are  the  Rule  Revisions  We  Are 
Approving? 

14.  What  Kind  of  Major  Source  Categories 
Will  This  Rule  Affect? 

15.  Are  NOx  Emission  Specifications  in 
Texas  Rule  Comparable  With  Federal 
Guidelines? 

16.  Why  Is  This  a  Conditional  Approval? 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  "we," 
"us,"  or  "our"  means  EPA. 

1.  What  Are  We  Approving? 

We  are  finalizing  our  conditional 
approval  of  revisions  to  the  Texas  Rule 
30  TAG  Chapter  117  for  the  control  of 
air  pollution  from  nitrogen  compounds. 
These  measures  will  reduce  NOx 
emissions  in  the  H/G  and  B/PA  ozone 
nonattainment  areas.  By  this  approval 
we  are  agreeing  that  the  State  of  Texas 
will  be  implementing  the  RAGT  on 
soiurces  listed  in  section  13  of  this 
document.  Specifically,  we  are 
finalizing  our  conditional  approval  of 
the  revisions  submitted  on  Jime  15, 
1993;  August  31. 1993;  June  9,  1994; 
August  3, 1994;  September  21, 1994; 
December  29, 1994;  March  6,  1996; 
August  9,  1996;  May  21,  1997;  and  May 
20, 1998.  For  detailed  listing  of  each  one 
of  these  revisions,  please  refer  to  our 
dociunent  of  proposed  rulemaking  (64 
FR  58011),  that  we  published  on 
October  28, 1999.  As  proposed,  our 
approval  is  conditioned  on  Texas 
revising  Regulation  117.570  to  remove 
the  ability  to  add  one  standard  deviation 
to  the  emissions  baseline  for  trading 
purposes.  Furthermore,  the  Texas 
Accelerated  Vehicle  Retirement  (AVR) 
program  is  not  a  part  of  the  approved 
SIP  (see  62  FR  66576,  December  19, 
1997,  and  63  FR  41756,  August  5,  1998); 
consequently,  if  a  source  plans  to  rely 
upon  any  emission  reduction  credits 
generated  or  claimed  through  the  AVR 
program,  for  interim  compliance  with 
Ghapter  117,  the  State  will  have  to 
submit  a  separate  source  specific  SIP 
revision  to  us  for  approval. 

Texas  must  submit  the  approvals  of 
the  alternative  case-specific 
specifications  under  sections  117.121, 
117.221.  117.321  and  117.426  to  the 
EPA  for  approval  as  source-specific  SIP 
revisions.  Texas  must  also  submit 
approvals  of  a  petition  for  phased  RAGT 
imder  section  117.540  to  the  EPA  for 
approval  as  source-specific  SIP  revision. 
Otherwise,  a  source  operating  under 
such  a  State  approval  is  subject  to 
Federal  enforcement  action  for  violation 


of  the  required  specifications  and/or 
compliance  deadline. 

2.  Did  EPA  Receive  Comments  on  the 
Proposed  Conditional  Approval  Action? 

No,  we  did  not  receive  comments  on 
our  proposed  conditional  approval 
action.  We  proposed  conditional 
approval  of  these  SIP  revisions  on 
October  28,  1999.  The  public  comment 
period  for  our  action  ended  on 
November  28, 1999.  As  a  result,  we  are 
finalizing  our  proposed  conditional 
approval  without  changes.  For  more 
details  on  these  submittals,  please  refer 
to  the  proposed  rulemaking  action. 

3.  What  Are  Nitrogen  Oxides? 

Nitrogen  oxides  belong  to  the  group  of 
criteria  air  pollutants.  The  NOx  are 
produced  from  burning  fuels,  including 
gasoline  and  coal.  Nitrogen  oxides  react 
with  volatile  organic  compoimds  (VOG) 
to  form  ozone  or  smog,  and  are  also 
major  components  of  acid  rain. 

4.  What  Is  Reasonably  Available 
Control  Technology? 

Reasonably  Available  Control 
Technology  is  defined  as  the  lowest 
emission  limitation  that  a  particular 
source  can  meet  by  appljdng  a  control 
technique  that  is  reasonably  available 
considering  technological  and  economic 
feasibility.  See  44  FR  53761,  September 
17, 1979.  This  requirement  is 
established  by  sections  182(b)(2)  and 
182(f)  of  the  Act.  These  sections,  taken 
together,  establish  the  requirements  for 
Texas  to  submit  a  NOx  RAGT  regulation' 
for  all  major  stationary  sources  of  NOx 
in  ozone  nonattainment  areas  classified 
as  moderate  and  above.  A  State  may 
choose  to  develop  its  own  RAGT 
requirements  on  a  case  by  case  basis, 
considering  the  economic  and  technical 
circumstances  of  an  individual  source. 

5.  What  Are  the  Clean  Air  Act's  RACT 
Requirements  for  NOx  Emissions? 

Section  182(b)(2)  requires  States,  with 
areas  classified  as  moderate  ozone 
nonattainment,  to  implement  RAGT 
with  respect  to  all  major  sources  of 
VOGs.  Section  182(f)  states  that,  "The 
plan  provisions  required  under  this 
subpart  for  major  stationary  sources  of 
VOGs  shall  also  apply  to  major 
stationary  sources  (as  defined  in  section 
302  and  subsections  (c),  (d),  and  (e)  of 
the  section)  of  oxides  of  nitrogen."  This 
NOx  RAGT  requirement  also  applies  to 
all  major  sources  in  ozone 
nonattainment  areas  with  higher  than 
moderate  nonattainment  classifications. 

On  November  25,  1992  (57  FR  55620), 
we  published  a  document  of  proposed 
rulemaking  entitled  "State 
Implementation  Plans;  Nitrogen  Oxides 


Supplement  to  the  General  Preamble; 
Glean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule."  (the  NOx  Supplement).  The  NOx 
Supplement  describes  and  provides 
preliminary  guidance  on  the 
requirements  of  section  182(f)  of  the 
Act.  You  should  refer  to  the  NOx 
supplement  for  further  information  on 
the  NOx  requirements.  The  EPA's 
mandatory  Economic  Incentive  Program 
(EIP)  rules  for  criteria  pollutants  appear 
in  40  GFR  part  51,  Subpart  U  (59  FR 
16710).  The  EPA's  discretionary  EIP 
rules  concerning  emission  trading 
appear  in  the  1994  EIP  guidance 
docxmient  (59  FR  16690).  In  addition, 
other  EPA  guidance  memoranda,  such 
as  those  included  in  the  "NOx  Policy 
Document  for  the  Glean  Air  Act  of 
1990."  (EPA^52/R96-005.  March 
1996),  should  also  be  referred  to  for 
morp  information  about  NOx 
requirements. 

On  August  17,  1994,  the  Texas 
Natiu^  Resource  Conservation 
Commission  (TNRCG)  petitioned  us 
under  section  182(b)  to  temporarily 
exempt  the  B/PA  and  H/G  ozone 
nonattainment  areas  from  the  NOx 
requirements  of  the  Act.  The  TNRCG 
asked  for  the  exemption  based  on  air 
quality  modeling  that  indicated  that  the 
control  of  NOx  would  not  contribute  to 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  We 
approved  the  petition  on  April  19, 1995. 

The  temporary  exemption  was  to 
expire  on  December  31, 1996,  with 
RAGT  compliance  no  later  than  May  31, 
1997.  On  March  6, 1996,  the  TNRCG 
asked  us  to  extend  the  temporary 
waiver.  The  TNRCG  asked  for  an 
extension  of  the  temporary  waiver  based 
on  section  182(f)  of  the  Act.  Section 
182(f)  allows  for  a  waiver  of  certain 
federally  required  NOx  control 
measures,  if  the  State  demonstrates  that 
NOx  reductions  do  not  contribute  to 
ozone  attainment  in  moderate  or  above 
areas.  The  State  submitted  modeling 
information  with  a  petition  predicting 
that  the  NOx  reductions  would  be 
counterproductive  to  ozone  attainment 
in  portions  of  H/G  and  B/PA  areas.  The 
EPA  approved  the  petition  and  granted 
am  extension  imtil  December  31. 1997, 
to  allow  time  for  carrying  out  further 
modeling.  Based  on  this  further 
modeling.  TNRCG  allowed  the  waiver  to 
expire.  We  provided  notice  that  the 
waiver  had  expired  in  the  Federal 
Register  on  February  12.  1998  (63  FR 
7071).  The  NOx  RAGT  compfiance  date 
was  extended  to  no  later  than  November 
15,  1999. 

Section  182(b)(2)  requires  submittal  of 
RAGT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  not 
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6.  What  Are  Definitipns  of  Major 
Sources  for  NOx? 
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nonattainment  area, 
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7.  What  Are  Altema  live  Control 
Techniques  (ACTs)? 
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of  NOx  with  their  corresponding  EPA 
publication  numbers. 

Table  I.— ACT  Documents  for 
Source  Categories  of  NOx  and 
Their  EPA  Publication  Numbers 


Source  category 


EPA  Publication  No. 


Nitric/Adipic 
Acid  Plants. 

Gas  Turbines  ... 

Process  Heat- 
ers. 

Internal  Com- 
bustion En- 
gines. 

Cement  Plants 

Non-Utility  Boil- 
ers. 

Utility  Boilers  .... 

Glass  Manufac- 
turing. 

Iron  arKJ  Steel 
Manufacturing. 


EPA-450/3-91-026 

EPA-453/R-93-007 
EPA^53/R-93-034 

EPA-^53/R-93-032 


EPA-453/R- 
'  EPA-453/R- 

I  EPA-453/R- 
I  EPA-453/R- 


94-004 
94-022 

94-023 
94-037 


EPA-453/R-94-065 


8.  What  Is  a  State  Implementation 
Plan? 

Section  110  of  the  Act  requires  States 
to  develop  air  pollution  regidations  and 
control  strategies  to  ensure  that  State  air 
quality  meets  the  NAAQS  that  EPA  has 
established.  Under  section  109  of  the 
Act.  EPA  established  the  NAAQS  to 
protect  public  health.  The  NAAQS 
address  six  criteria  pollutants.  These 
criteria  pollutants  are:  carbon 
monoxide,  nitrogen  dioxide,  ozone, 
lead,  particulate  matter,  and  sulfur 
dioxide. 

Each  State  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
federally  enforceable  SIP.  Each  State  has 
a  SIP  designed  to  protect  air  quality. 
These  SIPs  can  be  extensive,  containing 
State  regulations  or  other  enforceable 
docimients  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

9.  What  Is  the  Federal  Approval 
Process  for  a  SIP? 

When  a  State  wants  to  incorporate  its 
regulations  into  the  federally 
enforceable  SIP,  the  State  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  State  and 
Federal  requirements.  This  process 
includes  a  public  notice,  a  pubic 
hearing,  a  public  comment  period,  and 
a  formal  adoption  by  a  state-authorized 
rulemaking  body. 

Once  a  State  adopts  a  rule,  regulation, 
or  control  strategy,  the  State  may  submit 
the  adopted  provisions  to  us  and  request 
that  we  include  these  provisions  in  the 
federally  enforceable  SIP.  We  must  then 
decide  on  an  appropriate  Federal  action. 


provide  public  notice  on  this  action, 
and  seek  additional  public  comment 
regarding  this  action.  If  we  receive 
adverse  comments,  we  must  address 
them  prior  to  a  final  action. 

Under  section  110  of  the  Act,  when 
we  approve  all  State  regulations  and 
supporting  information,  those  State 
regulations  and  supporting  information 
become  a  part  of  the  federally  approved 
SIP.  You  can  find  records  of  these  SIP 
actions  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  State 
regulations  that  we  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
but  are  "incorporated  by  reference," 
which  means  that  we  have  approved  a 
given  State  regulation  with  a  specific 
effective  date. 

10.  What  Does  Federal  Approval  of  a 
SIP  Mean  to  Me? 

It  is  primarily  the  function  of  a  State 
to  enforce  State  regulations  before  and 
after  we  incorporate  those  regulations 
into  a  federally  approved  SIP.  After  we 
incorporate  those  regulations  into  a 
federally  approved  SIP,  both  EPA  and 
the  public  may  also  take  enforcement 
action  against  violators  of  these 
regidations,  if  the  State  fails  to  do  so. 

11.  What  Is  a  Nonattainment  Area? 

A  nonattaixmient  area  is  a  geographic 
area  in  which  the  level  of  a  criteria  air 
pollutant  is  higher  than  the  level 
allowed  by  Federal  standards.  A  single 
geographic  area  may  have  acceptable 
levels  of  one  criteria  air  pollutant  but 
unacceptable  levels  of  one  or  more  other 
criteria  air  pollutants;  thus,  a  geographic 
area  can  be  attainment  for  one  criteria 
pollutant  and  nonattainment  for  another 
criteria  pollutant  at  the  same  time.  It  has 
been  estimated  that  60  percent  of 
Americans  live  in  nonattainment  areas. 
The  H/G  and  B/PA  are  nonattainment 
areas  for  ozone. 

12.  What  Counties  in  Texa$  Will  This 
Rule  Affect? 

This  rule  affects  the  H/G  and  B/PA 
ozone  nonattainment  areas.  The  B/PA 
area  is  classified  as  moderate  ozone 
nonattainment  and  includes  the 
following  counties:  Hardin,  Jefferson, 
and  Orange.  The  H/G  is  classified  as 
severe  ozone  nonattainment  and 
includes  the  following  counties: 
Brazoria,  Chambers,  Fort  Bend,  Harris, 
Galveston,  Liberty,  Montgomery,  and 
Waller.  If  you  are  in  one  of  these 
counties,  you  should  refer  to  the  rules 
to  determine  if  and  how  this  rule  will 
affect  you. 
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13.  What  Texas  Rule  Revisions  Is  EPA 
Approving? 

The  State  of  Texas  submitted  the  NOx 
RACT  program  Chapter  117,  "Control  of 
Air  Pollution  From  Nitrogen 
Compounds,"  as  a  number  of  revisions 
to  the  SIP.  This  rulemaking  will  approve 
those  ten  revisions  submitted  to  us 
dating  from  Jime  15, 1993,  to  May  20, 
1998.  For  detailed  address  of  these 
revisions,  refer  to  our  dociunent  of 
proposed  rulemaking  {64  FR  58014), 
dated  October  28,  1999. 

14.  What  Kind  of  Major  Source 
Categories  Will  This  Rule  Affect? 

This  rule  will  affect  NOx  emissions 
from  the  following  existing  source 
categories  in  Texas:  (a)  Utility  boilers, 
steam  generators,  auxiliary  steam 


boilers,  and  gas  turbines  used  to 
generate  electricity  in  H/G  and  B/PA 
ozone  nonattainment  areas  (See  section 
117.101  of  this  rule);  (b)  commercial, 
institutional,  or  industrial  boiler  (non- 
utility  boiler)  and  process  heaters  in  H/ 
G  and  B/PA  with  a  maximimi  rated 
capacity  of  40  million  British  thermal 
units  (Btu)  per  hour  or  greater, 
stationary  gas  turbines  in  H/G  and  B/PA 
with  a  megawatt  (mW)  rating  of  1.0  mW 
or  higher;  (c)  stationery  rich  bum 
internal  combustion  engines  of  150 
horsepower  (hp)  or  greater  in  the  H/G 
ozone  nonattainment  area,  and 
stationary  internal  combustion  engines 
of  300  hp  or  greater  in  the  B/PA  ozone 
nonattainment  area  (See  section 
117.3210  of  this  rule);  and  (d)  nitric  acid 
manufacturing  (See  section  117.401  of 


this  rule)  and  adipic  acid  manufactxuing 
(See  section  117.301  of  this  rule)  plants 
in  H/G  and  B/PA  ozone  nonattaimnent 
areas. 

15.  Are  NOx  Emissions  Specifications 
in  Texas  Rule  Consistent  With  Federal 
Guidelines? 

The  emission  specifications  in  the 
Texas  rule  are  consistent  with  Federal 
guidelines.  For  detailed  comparison  of 
these  emission  specifications  refer  to  64 
FR  58015,  October  28,  1999.  The 
following  table  contains  a  summary  of 
the  type  of  affected  sources,  their 
corresponding  emission  limit,  and 
relevant  applicability  information  for 
these  sources  in  the  H/G  and  B/PA 
nonattaiimient  areas. 


Table  II.— Summary  of  the  Texas  NOx  RACT  Rule  for  Sources  in  the  H/G  and  B/PA  Non-Attainment  Areas 


Source 


Utility  Boilers 

Utility  Boilers  

Utility  Boilers  

Utility  Boilers  

Utility  Boilers  

Utility  Boilers  

Stationary  Gas  Turbines  

Stationary  Gas  Turtines  

Stationary  Gas  Tutt)ines  

Stationary  Gas  Turt)ines  

Non-utility  Boilers  

Non-utility  Boilers  

Non-utility  Boiler 

Non-utility  Boilers  

Non-utility  Boilers  

Non-utility  Boilers  

Process  Heaters 

Process  Heaters 

Process  Heaters 

Process  Heaters 

Process  Heaters 

Process  Heaters 

Process    Heaters    and    Non-utility 

Boilers. 
Process    Heaters    and    Non-utility 

Boilers. 
Stationary  Gas  Turbines  

Reciprocating  Internal  Combustion 
Engines. 

Absort>ers  of  Adipic  Acid  Produc- 
tion Units. 


NOx  limit 

0.26  Ib/MMBtu  

0.20lb/MMBtu  

0.38  Ib/MMBtu  

0.43  Ib/MMBtu  

0.30  Ib/MMBtu  

(a(0.26)+b(0.30)l/(a+b) 


42  parts  per  million  volume  dry 

(ppmvd)  basis. 
65  parts  per  million  volume  dry 

(ppmvd). 
0.20  Ib/MMBtu  

0.30  Ib/MMBtu  

0.10  Ib/MMBtu  

0.15  Ib/MMBtu  

0.20  Ib/MMBtu  

0.20  Ib/MMBtu  

0.24  Ib/MMBtu  

0.28  Ib/MMBtu  

0.10  Ib/MMBtu  

0.13  Ib/MMBtu  

0.18  Ib/MMBtu  

0.10  Ib/MMBtu  

0.125  Ib/MMBtu  

0.15  Ib/MMBtu  

0.30  lt)/MMBtu  

0.30  Ib/MMBtu  

42  parts  per  million  volume  dry 

(ppmvd)  basis. 
2.0  gram/hp-hr  

2.5  lb/ton  of  acid  produced 


Additional  information 


Natural  gas  or  a  combination  of  natural  gas  and  waste  oil,  24-hour 

rolling  average. 
Natural  gas  or  a  comtMnation  of  natural  gas  and  waste  oil,  30-day 

rolling  average 
Coal,  tangentially-fired,  24-hour  rolling  average. 
Coal,  wall-fired,  24-hour  rolling  average 
Fuel  oil  only,  24-hour  rolling  average 
Oil  and  gas  mixture,  24-hour  rolling  average, 
where 

a  =  percent  natural  gas  heat  input 
b  =  percent  fuel  oil  heat  input. 
Q  15%  O2,  natural  gas,  >30  Mega  Watt  (mW)  annual  electric  output 

>2500  hour  x  mW  rating. 
@  15%  O2,  fuel  oil. 

Natural  gas,  peaking  units,  annual  electric  output  <2500  hour  x  mW 
rating. 

Fuel  oil,  peaking  units,  annual  electric  output  <2500  hour  x  mW  rat- 
ing. 

Natural  gas.  low  heat  release  and  T  <  200  °F,  capacity  >  100  MMBtu/ 
hr. 

Natural  gas,  low  heat  release,  preheated  air  200  <T  <  400  °F,  capac- 
ity >  100  MMBtu/hr. 

Natural  gas,  low  heat  release,  preheated  air  T  >  400  °F,  capacity  > 
100  MMBtu/hr. 

Natural  gas,  high  heat  release,  without  air  or  preheated  air  T  <  250 
°F,  capacity  >  100  MMBtu/hr. 

Natural  gas,  high  heat  release,  preheated  air  250  <T  <  500  °F,  ca- 
pacity >  100  MMBtu/hr 

Natural  gas,  high  heat  release,  preheated  air  T  ^  500  °F,  capacity  ^ 
100  MMBtu/hr 

Natural  gas,  preheated  air  T,  <  200  °F,  capacity  >  100  MMBtu/hr. 

Natural  gas,  preheated  air  200  <T  <  400  °F,  capacity  >  100  MMBtu/ 
hr. 

Natural  gas,  low  heat  release,  preheated  air  T  >  400  "F,  capacity  i 
100  MMBtu/hr. 

Natural  gas,  firebox  T  <  1400  °F,  capacity  >  100  MMBtu/hr. 

Natural  gas,  firebox  1400  <T  <1800  °F,  capacity  >  100  MMBtu/hr. 

Natural  gas,  firebox  T  >  1800  °F,  capacity  >  100  MMBtu/hr 

Liquid  fuel,  capacity  >100  MMBtu/hr. 

Wood  fuel,  capacity  >100  MMBtu/hr. 

@  15%  O2,  rating  >10  mW. 

Natural  gas,  rich  bum,  stationary,  capacity  >150  hp  in  H/G,  capacity 

>300  hp  in  B/PA. 
24-hr  rolling  average. 
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Table  II.— Summary  of  the  Texas  NOx  RACT  Rule  for  Sources  in  the  H/G  and  B/PA  Non-Attainment  Areas— 

Continued 


Source 


NOx  limit 


Additional  information 


Absofters  of  Nitric 
Units. 


A<id  Production 


2.0  lt>/ton  of  acid  produced 


24-hr  rolling  average 


16.  Why  Is  This  a  Qonditional 
Approval? 

N(J) 


The  allowable 
calculated  based  on 
average  method  ( 
117.223(b)(1)  of  thill 
a  maxiniiim  daily 
equation  117.223(b 
definition  of  actual 
117.570(b)(2).  and 
actual  historical 
heat  input  in  117. 
sources  to  add  one 
their  baseline  heat 
rate  to  establish  the 


cip 


generating  emissioi 
standard  deviation 
equation  117.570(b 
"paper  credits." 

We  understood 
allowance  was  an  i 
and  they  committee 
1999.  letter  to  chan  ;^ 
submit  it  as  a  SIP 
by  November  15,  1 
conditionally  approving 
on  their  commitmept 
October  28,  1999. 
SIP  revision  submit  ted 
November  15,  1999 
NOx  RACT  for  the 
nonattainment  area 
1999.  submittal 
inadvertent  oversi 
117.570(b)(2),  mentioned 
should  avoid 
credits"  in  the 
areas.  In  this  docui^ent 
acting  on  the  Texas 
SIP  revision.  In  this 
only  finalizing  our 
of  the  Texas  NOx  R^CT 
appeared  in  the  64 
28,  1999.  We  will 
in  a  future  rulemaking 


X  emission  rates  are 

a  rolling  30-day 

equation 

rule)  and  based  on 

method  (see 
(2)ofthisrule).  The 
daily  heat  input  in 
definition  of 
avArage  of  the  daily 
2;:3(b)(l)allow 
I  standard  deviation  to 
i  nput  or  emission 
baseline  for 
credits.  Adding  one 
0  the  baseline  in 
(2)  could  generate 


ft  am  Texas  that  this 
1  ladvertent  oversight 
in  the  July  19, 
;e  the  rule  and 
u  vision  to  our  office 
499.  We  are 

the  rule  based 
See  64  FR  58011, 
Vfe  have  received  a 
to  us  on 
that  modifies  the 
J/PA  ozone 
The  November  15, 
adc  resses  the 
g  it.  in  equation 

above,  and 
generation  of  "paper 
ozoqe  nonattainment 
we  are  not 
November  15,  1999, 
document,  we  are 
I  :onditional  approval 

rules  that 
T?  58011,  October 
address  the  correction 
action. 


IL  Final  Action 


secti(  ms 


Pursuant  to 
Part  D  of  the  Act 
conditional  approv 
Texas  Rule  30  TAG 
control  of  air  poll 
compounds.  Please 
this  document  for 
description  of  this 
measures  will  red 
the  H/G  and  B/PA 
areas.  In  this  final 
agreeing  that  the 


110  and  302  and 
are  finalizing  the 
I J  of  revisions  to  the 
Chapter  117  for  the 
ulpon  from  nitrogen 
refer  to  section  16  of 

terms  and 
Condition.  These 

NOx  emissions  in 
dzone  nonattainment 
a  ction  we  are 
St  ite  of  Texas  will  be 


we 


tiei 


implementing  the  RACT  in  the  H/G  and 
B/PA  on  sources  listed  in  section  13  of 
this  document. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  'Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612,  "Federalism,"  and 
Executive  Order  12875,  "Enhancing  the 
Intergovernmental  Partnership." 
Executive  Order  13132  requires  EPA  to 
develop  em  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  oj  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132,  because  it 
merely  approves  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Act. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5—501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  fined  rule  is  not 
subject  to  Executive  Order  13045 
because  it  approves  a  State  program. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  ajfects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goveriunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
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of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any  new 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jimsdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
residt  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nUe  may  take  effect,  the 
agency  promiUgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  can  not  take 
effect  until  60  days  after  it  is  pubhshed 
in  the  Federal  Register.  This  action  is 
not  a  "major"  rule  as  defined  by  5 


U.S.C.  804(2).  This  rule  will  be  effective 
April  3,  2000. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  2,  2000.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  Monoxide, 
Hydrocarbons,  Nitrogen  dioxide. 
Nitrogen  oxides.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  February  15,  2000. 
Gregg  A.  Cooke, 

Regional  Administrator,  Region  6. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  SS— Texas 

2.  In  §  52.2270  the  table  in  paragraph 
(c)  is  amended  under  Chapter  117  by: 

a.  Removing  existing  entries  "Section 
117.  Ride  701"  through  "Section  117. 
Rule  703". 

b.  Adding  new  headings  and  entries 
117.10  through  117.601  in  numerical 
order. 

The  additions  read  as  follows: 

§  52.2270    Identification  of  plan. 


(c)*   * 
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EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 

Trtle/subject 

State  submittal/approval 
date 

EPA  approval  date                   Explanation 

* 

•                               « 

* 

*                                                                 • 

* 

- 

CHAPTER  117  (Reg  7>-C0NTR0L  OF  AIR  POLLUTION  FROM  NITROGEN  COMPOUNDS 

Subchapter  A 

Section  117  10 

Definitions  

May  25, 

1994 

March  3,  2000  [Federal 
Register  cite]. 

Subchapter  B:  Division  1— Utility  Electric  Generation 

Section  1 17  101 

....    Applicability 

....    Exemptions  

....    Emission  Specifications 

....    Altemative    System-Wide    Emission 

Specifications. 
....    Initial  Control  Plan  Procedures 

....    Initial  Demonstration  of  Compliance 

....    Continuous  Demonstration  of  Com- 
pliance. 
....     Final  Control  Plan  Procedures  

...    Revision  of  Final  Control  Plan 

May  20, 
May  25, 
May  20, 
May  25, 
May  25, 
May  25, 
May  20, 
May  25, 
May  25, 
May  25, 
May  25, 

1998 

March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 

Section  117  103 

1994 

Section  117.105  

Section  117  107 

1998  

1994 

Section  117  1 09 

1994 

Section  117  111 

1994 

Section  117  113    

1998 

Section  117  115 

1994  

Section  117  117 

1994  

Section  117  119  . 

....    Notification,  Recordkeeping,  and  Re- 
porting Requirements. 

....    Altemative  Case  Specific  Specifica- 
tions. 

1994 

Section  117  121 

1994  

Division  2 — Commercia 

,  Institutional,  and  Industrial  Sources 

Section  117  201 

....    Applicability 

....    Exemptions  

....     Emission  Specifications 

....    Altemative      Plant-Wide      Emission 

Specifications. 
....    Operating  Requirements  

May  11, 
May  25, 
May  20, 
May  25, 
May  25, 
May  25, 
May  20, 
May  20, 
May  25, 
May  25, 
May  25, 
May  25, 
May  20, 

1993  

March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 

Section  117  203 

1994 

Section  117  205 

1998 

Section  117  207 

1994  

Section  117.208  

1994  

Section  117.209  

Section  117.211   

....    Initial  Control  Plan  Procedures 

....    Initial  Demonstration  of  Compliance 

....    Continuous  Demonstration  of  Com- 
pliance. 
....    Final  Control  Plan  Procedures  

....    Revision  of  Final  Control  Plan 

1994 

1998 

Section  117  213 

1998 

Section  117.215  

1994 

Section  117.217  

1994 

Section  117.219  

....    Notification,  Recordkeeping,  and  Re- 
porting Requirements. 

....    Altemative  Case  Specific  Specifka- 
tions. 

....    Source  Cap 

1994 

Section  117.221   

1994  

Section  117.223  

1998 

Subchapter  C:  Division  1— Adipic  Acid  Manufacturing 

Section  117.301   

....    Applicability 

....    Control  Plan  Procedures 

May  20, 
May  20, 
May  25, 

1998 

March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 
March  3,  2000  [Federal 

Register  cite]. 

Section  117.309  

1998        

Section  117.311   

....    Initial  Demonstration  of  Compliance 

1994  

- 

' 

Federal 

Register /Vol.  65, 

No. 

43 /Friday,  March  3,  2000 /Rules  and 

Regulations 

11475 

EPA  Approved  Regulations  in  the  Texas  SIP— Continued 

State  citation 

Title/subject 

State  submrttal/approval         ^p^  ^^^,^3,  ^^^ 

Explanation 

Section  117.313  Continuous  Demonstration  of  Com-  May  25,  1994 March  3,  2000  [Federal 

pliance.  Register  cite]. 

Section  117.319  Notification,  Recordkeeping,  and  Re-  May  25,  1994 March  3,  2000  (Federal 

porting  Requirements.  Register  cite]. 

Section  117.321   Altemative  Case  Specific  Specifica-  May  25,  1994 March  3,  2000  [Federal 

tions.  Register  cite]. 


Division  2— Nitric  Acid  Manufacturing — Ozone  Nonattainment  Areas 


Section  117.401   Applicability May  20,  1998 March  3,  2000  [Federal 

Register  cite]. 

Section  117.409  Control  Plan  Procedures  May  20,  1998 March  3,  2000  [Federal 

Register  cite). 

Section  117.411   Initial  Demonstration  of  Compliance      May  25,  1994 March  3,  2000  [Federal 

Register  cite]. 

Section  117.413  Continuous  Demonstration  of  Com-    May  25,  1994 March  3,  2000  [Federal 

pliance.  Register  cite]. 

Section  117.421   .-...    Alternative  Case  Specific  Specifica-    May  25,  1994 March  3,  2000  [Federal 

tions.  Register  cite). 

Division  2 — Nitric  Acid  Manufacturing — General 


Section  117.451   Applicability May  20,  1998 March  3,  2000  [Federal 

Register  cite). 

Section  117.458  Applicability  of  Federal  New  Source    May  20,  1998 March  3,  2000  [Federal 

Performance  Standards.  Register  cite]. 


Subchapter  D  Administrative  Provisions 


Section  117.510  Compliance     Schedule    for     Utility  May  20,  1998 March  3,  2000  [Federal 

Electric  Generation.  Register  cite]. 

Section  117.520  Compliance  Schedule  for  Commer-  May  20,  1998 March  3,  2000  [Federal 

cial.    Institutional,    and    Industrial  Register  cite]. 

Combustion  Sources. 

Section  117.530  Compliance  Schedule  for  Nitric  Acid  May  20,  1998 March  3,  2000  [Federal 

and    Adipic    Acid    Manufacturing  Register  cite]. 

Sources. 

Section  117.540  Phased  Reasonably  Available  Con-  May  20,  1998 March  3,  2000  [Federal 

trol  Technology.  Register  cite]. 

Section  117.560  Rescission  May  25,  1994 March  3,  2000  [Federal 

Register  cite]. 

Section  117.570  Trading May  25,  1994 March  3,  2000  [Federal 

Register  cite]. 


Subcliapter  E  Gas-Fired  Steam  Generation 


Section  117.601   Gas-Fired  Steam  Generation  May  20,  1998 March  3,  2000  [Federal 

Register  cite]. 


[FR  Doc.  00-5039  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  6560-50-M 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 
43  CFR  Part  3500 
[WO-320-1330-PB-24  A] 
RIN  1004-AC49 

Leasing  of  Solid  Minerals  Ottter  Than 
Coal  and  Oil  Shale;  Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correcting  amendments. 


SUH/imary:  This  document  contains 
corrections  to  the  final  regulations  for 
leasing  of  solid  minerals  other  than  coal 
and  oil  shale  published  in  the  Federal 
Register  on  October  1,  1999  (64  FR 
53512). 

DATES:  Effective  on  November  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Phihp  Allard,  (202)  452-5195,  or  Chris 
Fontecchio,  (202)  452-5012. 

SUPPLEMENTARY  INFORMATION: 
Need  for  Correction 

The  final  regulations  as  published 
contained  several  errors  which  may 
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t  le 


(2 


confuse  or  mislead 
to  correct  these  errors 
regulations. 

In  paragraph  (h)  o 
a  table  that  has  alphkbetic 
This  results  in  citations 
§3504.15(b)(b3w 
confusing.  Therefon 
the  alphabetic  ident 
from  (a),  (b),  (c),  (d), 
the  identifiers  (1) 
and  (7)  respectively 

In  the  newly  rede; 
(bH3)  of  §3504.15 
word  "Potash"  to  th ; 
to  be  consistent  witl 
"potassium"  in  other 

In  §  3506.14(a)  we 
"form"  instead  of 
Therefore  we  are  chi  nging 
"form"  to  the  word 

In  one  case  we 
the  rule  that  address 
contradict  each  other 
sentence  of  §  3504.1 
filing  fee  is  required 
right  lease  applicatic  ms 
§3507.16  states  that 


public.  We  need 
to  clarify  the 


§3504.15.  we  have 
identifiers, 
such  as 
could  be 
,  we  are  changing 
fiers  in  the  table 
(e),  (f).  and  (g)  to 
(3),  (4),  (5),  (6). 


have 


gnated  paragraph 
are  changing  the 
word  "Potassium" 
the  use  of  the  word 
parts  of  the  rule. 

used  the  word 
word  "from", 
the  word 

from', 
two  sections  of 

the  same  issue  but 
The  second 
a)(l)  states  that  no 

with  preference 
however, 

one  must  include  a 


l{ 


$25  nonrefundable  filing  fee  with  a 
preference  right  lease  application.  This 
is  clearly  contradictory.  We  did  not 
intend  to  create  any  new  filing  fees 
when  we  issued  this  rule.  In  our 
previous  nUe  we  did  not  require  a  filing 
fee  with  preference  right  lease 
applications.  See  for  example 
§§3513.1-1,  3523.1-1,  3533.1-1, 
3543.1-1,  3553.1-1,  and  3563.1-1  of  the 
previous  rule.  Therefore,  we  are 
correcting  §  3507.16  to  state  that  no 
filing  fee  is  required  when  one  applies 
for  a  preference  right  lease. 

In  §  3508.21  we  have  a  subsection  (b) 
but  we  have  no  subsection  (a).  We 
intended  subsection  (a)  to  begin  at  the 
first  sentence.  Therefore  we  are 
inserting  the  identifier  "(a)"  at  the 
beginning  of  the  first  sentence  of  the 
section. 

List  of  Subiects  in  43  CFR  Part  3500 

Government  contracts.  Mineral 
royalties.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements,  Svuety  bonds. 


Dated:  February  25,  2000. 

Carson  W.  Gulp, 

Assistant  Director,  Energy  and  Mineral 
Resources. 

Accordingly,  BLM  makes  the 
following  correcting  amendments  to  43 
CFR  Part  3500: 

PART  3500— LEASING  OF  SOLID 
MINERALS  OTHER  THAN  COAL  AND 
OIL  SHALE 

1.  The  authority  citation  for  part  3500 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  30  U.S.C.  189  and 
192c;  43  U.S.C.  1733  and  1740;  and  sec.  402, 
Reorganization  Plan  No.  3  of  1946  (5  U.S.C. 
app.). 

2.  Correct  paragraph  (b)  of  §  3504.15 
to  read  as  follows:    . 


§3504.15 
rent? 


How  does  BLM  determine  my 


(b)  Annual  rental  rates  for  leases  for 
each  commodity  are  shown  in  the  table 
below.  The  rate  shown  is  for  each  acre 
or  fraction  of  an  acre  in  the  lease. 


Year1 


Year  2 


Years 


Year  4 


Years 


Year  6  to 
end 


(1)  Phosphate 

(2)  Sodium  

(3)  Potassium 

(4)  Sulphur  

(5)  Gilsonrte  ... 

(6)  Hardrocl<  ..: 

(7)  Asphalt 


$0.25 
0.25 
0.25 
0.50 
0.50 
1.00 
0.25 


$0.50 
0.50 
0.50 
0.50 
0.50 
1.00 
050 


$0.50 
0.50 
0.50 
0.50 
0.50 
1.00 
0.50 


$1.00 
0.50 
0.50 
0.50 
0.50 
1.00 
0.50 


$1.00 
0.50 
0.50 
0.50 
0.50 
1.00 
0.50 


$1.00 
1.00 
1.00 
0.50 
0.50 
1.00 
1.00 


3.  Correct  §  3506. |4(a)  to  read  as 
follows: 


participate  in  the 


§3506.14    Mayottiera 
exploration  program? 

(a)  If  any  person  Wants 
in  the  exploration  pi  ogram 
BLM  must  receive  written 
that  person  within  3  3 
of  the  final  newspap  er 
the  end  of  the  BLM  io 
period. 


to  participate 
,  you  and 
notice  from 
days  after  the  later 
publication  or 
i-day  posting 


4.  Correct  §  3507.1 6  to  read  as  follows: 


f^e 


§3507.16    Is  there  a 
required  with  my  application 


Yes.  You  must 
rent  with  yoxu'  appli 
the  first  years  rent 
in  §3504.15  of  this 
filing  fee. 

5.  Correct  the  first 
§  3508.21  to  read  as 


sul  mit  the  first  year's 
i  :ation.  Determine 
f  om  the  provisions 
I  lart.  There  is  no 


or  payment 


sentence  of 
"ollows: 


§  3508.21     What  happens  if  I  am  the 
successful  bidder? 

(a)  If  you  are  the  highest  qualified 
bidder  and  we  determine  that  your  bid 
meets  or  exceeds  fair  market  value,  we 
will  send  you  copies  of  the  lease  on  the 
form  attached  to  the  detailed  statement. 


(FR  Doc.  00-5052  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4310-64-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-300;  MM  Docket  No.  99-190;  RM- 
9631;RM-9689] 

Radio  Broadcasting  Services;  Colony 
and  Weatherford,  OK 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  dismisses 
the  request  of  Suelou,  Inc.  to  allot 
Channel  286A  to  Colony,  OK,  for:  (1) 
Failure  to  file  comments  expressing  a 
continuing  interest  in  the  allotment;  and 
(2)  provide  the  requested  information  to 
support  a  finding  that  it  is  a  community 
for  allotment  piu-poses.  See  64  FR 
29977,  Jime  4.  1999.  The  Commission 
grants  the  mutually  exclusive  proposal 
of  Fred  R.  Morton,  Jr.  to  allot  Chaimel 
286A  to  Weatherford,  OK,  as  the 
community's  second  local  commercial 
FM  service.  Channel  286A  can  be 
allotted  to  Weatherford  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  3.2  kilometers  (2.0 
miles)  northwest,  at  coordinates  35-33- 
02  NL;  98-43-59  WL.  A  filing  window 
for  Channel  286A  at  Weatherford  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATE:  Effective  April  3,  2000. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-190, 
adopted  February  9,  2000,  and  released 
February  18,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows:    ' 

Authority:  47  U.S.C.  154,  303,  334,  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
eunended  by  adding  Chaimel  2  86 A  at 
Weatherford. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-5098  Filed  3-2-00;  8:45  am] 

BILLING  COOe  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-304;  MM  Docket  No.  99-159;  RM- 
9616;  MM  Docket  9»-160;  RM-9617;  MM 
Docket  No.  99-161 ;  RM-9565;  MM  Docket 
99-162;  RIM-9566;  MM  Docket  No.  99-192; 
RM-9633] 

Radio  Broadcasting  Services;  Paxton, 
Overton,  Hershey,  Sutiieriand  and 
Ravenna,  NE 

AGENCY:  Federal  Communications 

Conmiission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Mountain  West  Broadcasting, 
allots  Channel  228C1  to  Paxton,  NE, 
Channel  257C2  to  Overton,  NE,  Channel 
297C1  to  Hershey,  NE,  Channel  264C1 
to  Sutherland,  NE,  and  276C2  to 
Ravenna,  NE,  as  each  community's  first 


local  aural  service.  Each  of  the 
allotments  can  be  made  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  allotment  coordinates 
are:  Paxton,  NE,  41-06-48  NL;  101-21- 
12  WL;  Overton,  NE.  40-^4-24  NL;  99- 
42-06  WL;  Hershey,  NE.  41-09-30  NL; 
101-00-00  WL;  Sutherland,  NE,  41-09- 
30  NL;  101-07-36  WL;  Ravenna,  NE, 
41-01-36  NL;  98-54-48  WL.  See  64  FR 
27132,  May  25.  1999.  64  FR  28424.  May 
26.  1999,  64  FR  28425,  May  26,  1999, 
and  64  FR  29978,  June  4,  1999.  A  filing 
window  for  these  channels  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  these 
channels  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  April  3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  Nos.  99-159, 
99-160,  99-161.  99-162.  99-192, 
adopted  February  9,  2000,  and  released 
February  18,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street. 
NW.  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  adding  Hershey,  Channel  297C1; 
Overton,  Channel  257C2;  Paxton, 
Channel  228C1.  Raverma.  Channel 
276C2;  and  Sutherland,  Channel  264C1. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-5149  Filed  3-2-00;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  OQ-392;  MM  Docket  No.  96-108;  RM- 
8631] 

Radio  Broadcasting  Services;  Ankeny 
and  West  Des  Moines,  iA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Fuller-Jeffrey  Broadcasting 
Corporation,  reallots  Channel  223C2 
from  Ankeny,  Iowa  and  modifies  Station 
KJJY-FM's  license  accordingly.  See  60 
FR  37042  (July  19,  1995).  Channel 
232C2  can  be  allotted  to  West  Des 
Moines  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at 
petitioner's  authorized  site.  The 
coordinates  for  Chaimel  223C2  at  West 
Des  Moines  are  North  Latitude  41-39- 
53  and  West  Longitude  93-45-24.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  April  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPL£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-108, 
adopted  February  16,  2000,  and  released 
February  25.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Information  Center  (Room 
CY-A257)  at  its  headquarters,  445  12th 
Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadccisting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73  [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303.  48  Stat.,  as 
amended,  1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa  is  amended  by 
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^23C2  from  Ankeny 
223C2  at  West  Des 


removing  Channel 
and  adding  Channe 
Moines 

Federal  Communicaticjns  Commission 
|ohn  A.  Karousos, 

Chief,  Allocations  Bra 


Division,  Mass  Media 
[FR  Doc.  00-5143  File^ 

BILUNG  CODE  671 2-01 -P 


c/i,  Policy  and  Rules 
ureau. 
3-2-00;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-371 ;  MM  Docket  No.  99-245;  RM- 
9680] 

Radio  BroacJcastlnj  Services;  Johnson 
City  and  Owego,  W 

agency:  Federal  Copimunications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The 
request  of  WEBO 
Channel  269A  from 
City,  NY,  as  the 
aiual  service,  and 
of  Station  WLTB  to 


!e 


as  its  community 
37924,  July  14,  199« 
be  allotted  to  Johnsq: 
compliance  with  th 
minimum  distance 
requirements  with  a 
6.4  kilometers  (4.0 
coordinates  42-03—44 
and  75-56-37  West 
a  short-spacing  to  Station 
Channel  268A,  Honker 
accommodate 


petiti  )ner 


Comiiission,  at  the 
Radio,  Inc.,  reallots 
Owego  to  Johnson 
corr  munity's  first  local 
modifies  the  license 

specify  Johnson  City 
ofjlicense.  See  64  FR 
Channel  269A  can 
n  City  in 
Commission's 


paration 

site  restriction  of 
i^iiles)  south,  at 
North  Latitude 
Longitude,  to  avoid 
WXHC. 
NY,  and  to 
s  desired 


concurrence 
obtained  since 
within  320 
loftheU.S.- 


transmitter  site.  Can  adian 
in  the  allotment  has  been 
Johnson  City  is  loca  ed 
kilometers  (200  milf  s 
Canadian  border. 
DATES:  Effective  Apiil  10,  2000. 
FOR  FURTHER  INFORM  ATION  CONTACT: 
Leslie  K.  Shapiro,  ^  ass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFC  RMATION:  This  is  a 
synopsis  of  the  Com  mission's  Report 
and  Order,  MM  Doc  cet  No.  99-245, 
adopted  February  li  i,  2000,  and  released 
February  24,  2000.  '  'he  full  text  of  this 
Commission  decisic  n  is  available  for 
inspection  and  cop]  ing  during  normal 
business  hours  in  Ll  e  FCC  Reference 
Center  (Room  239),  145  12th  Street,  SW. 
Washington,  DC.  Tl  e  complete  text  of 
this  decision  may  a  so  be  purchased 
from  the  Commissic  n's  copy  contractor. 
International  Trans(  ription  Ser\'ices, 
Inc.,  (202)  857-380(  ,  1231  20th  Street, 
NW.  Washington,  D  C  20036. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  removing  Channel  269A  at 
Owego,  and  adding  Johnson  City, 
Channel  269A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-5136  Filed  3-2-00;  8:45  am] 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  000223050-0050-01;  I.D. 
013100C] 

RiN0648-AN18 

Fisheries  of  the  Northeastern  United 
States;  Framework  12  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan; 
Technical  Amendment  to  the  Monkfish 
Landing  Restrictions  and  Application/ 
Renewal  Permit  Restrictions 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  12  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP).  The  intent  of 
Framework  Adjustment  1 2  and  these 
final  regulations  is  to  adjust  the  limited 
access  scallop  days-at-sea  (DAS) 
allocations  for  the  fishing  year  March  1, 
2000,  through  February  28,  2001.  This 
final  rule  also  corrects  and  clarifies  the 
final  rule  implementing  the  Monkfish 
FMP  by  providing  clarification  on  how 
the  5-percent  and  25-percent  incidental 
catch  criteria  are  to  be  calculated  for  the 
purpose  of  determining  the  allowable 
incidental  catch  level  of  monkfish  and 
monkfish  tails  compared  to  the  total 


weight  of  fish  on  board.  In  addition,  this 
final  rule  clarifies  the  monkfish  permit 
application/renewal  deadlines. 

DATES:  This  rule  is  effective  March  1, 
2000,  except  that  amendments  to 
§648.4(a){9)(i){B)  and  §648.94(b)(4)(i), 
(b)(4)(ii),  (c)(l)(i),  and  (c)(3)(i)  are 
effective  March  3,  2000. 

ADDRESSES:  Copies  of  the  supporting 
documents  for  Framework  Adjustment 
12  are  aveiilable  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Coimcil,  50  Water 
Street.  Mill  2,  Newburyport,  MA  01950. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273,  fax  978-281-9135,  e-mail 
paul.h.jones@noaa.gov 

SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  implementing 
Amendment  7  to  the  FMP  (64  FR  14835, 
March  29,  1999)  redefined  overfishing; 
revised  the  existing  fishing  mortality  (F) 
reduction  schedule  through  fishing  year 
2008  to  reduce  the  allowable  DAS  for 
Atlantic  sea  scallop  vessels  in  order  to 
rebuild  the  scallop  stock  within  10 
years;  and  established  an  aimual 
monitoring  and  review  process  to  adjust 
management  measures  to  meet  the  stock 
rebuilding  objectives. 

The  New  England  Fishery 
Management  Council  (Council) 
developed  Framework  12  to  the  Sea 
Scallop  FMP  to  adjust  the  fishing  year 
2000  DAS  allocations  for  limited  access 
scallop  vessels.  This  action  increases 
the  fishing  year  2000  annual  DAS 
allocations  from  the  level  specified  in 
the  FMP  as  follows:  Full-time  from  51 
DAS  to  120  DAS,  Part-time  from  20  to 
48  DAS,  and  Occasional  from  4  to  10 
DAS.  The  adjustment  is  needed  to  make 
the  DAS  allocations  for  fishing  year 
2000  consistent  with  current  resource 
conditions. 

When  the  Council  developed 
Amendment  7,  survey  data  and  stock 
assessment  information  were  current 
through  July  1997.  The  multispecies 
area  closures  had  just  recently  been 
implemented  on  Georges  Bank  and  in 
Southern  New  England,  and  the  closure 
to  protect  scallops  had  not  yet  been 
implemented  in  the  Mid-Atlantic.  The 
effect  of  rebuilding  stock  in  the  closed 
areas  could  not  be  predicted  very 
precisely.  Therefore,  Amendment  7 
relied  on  large  cuts  in  DAS  allocations 
to  achieve  the  F  targets  needed  to  stop 
overfishing  and  rebuild  the  stock. 
Amendment  7  recognized  the  large 
reduction  in  DAS  would  have 
significant  economic  and  social  effects 
on  the  industry,  the  economy,  and  small 
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communities  that  depend  on  the  scallop 
fishery. 

Based  on  an  updated  assessment  from 
the  29' h  Northeast  Regional  Stock 
Assessment  Workshop  (September 
1999)  and  the  1999  Stock  Assessment 
and  Fishery  Evaluation  (SAFE)  Report, 
the  Scallop  Plan  Development  Team 
(PDT)  determined  that  increasing  the 
Amendment  7  DAS  allocations  for  each 
of  three  permit  categories  to  the  same 
amounts  as  in  the  1999  fishing  year 
would  meet  the  2000  F  target.  This  is 
contingent  on  scallops  in  the  closed 
areas  remaining  protected  or  that  access 
by  scallop  vessels  to  the  closed  areas  is 
conservation  neutral.  The  SAFE  Report 
dated  September  1,  1999,  included  new 
biological  projections  that  indicate  that 
scallop  rebuilding  is  ahead  of  the 
schedule  anticipated  in  the  Amendment 
7  analysis.  The  accelerated  rebuilding 
has  occiured  primarily  because  of  a 
strong  year  class  of  scallops  in  1998  and 
because  of  rapidly  accumulating 
biomass  in  the  Georges  Bank  and 
Southern  New  England  multispecies 
closed  areas.  More  importantly,  the 
Amendment  7  F  targets  are  now 
expected  to  rebuild  stock  biomass  to 
target  levels  for  Georges  Bank  by  2005 
and  in  the  Mid- Atlantic  by  2003.  No 
recommendations  were  made  by  the 
Scallop  PDT  for  subsequent  years. 

Abbreviated  Rulemaking 

The  Coimcil  requested  publication  of 
the  management  measiues  as  a  final  rule 
after  considering  the  required  factors 
stipulated  in  the  regulations  governing 
the  Atlantic  sea  scallop  fishery 
{§  648.55(g))  and  providing  supporting 
analysis  for  each  factor  considered.  The 
Administrator,  Northeast  Region, 
NMFS,  concurred  with  the  Council's 
recommendation  and  has  determined 
that  Framework  Adjustment  12  should 
be  published  as  a  final  rule. 

NMFS  is  adjusting  the  scallop 
regulations  following  the  procedure  for 
framework  adjustments  established  by 
Amendment  4  and  codified  in  50  CFR 
part  648,  subpart  D.  The  Coiuicil 
followed  this  procedure  when  making 
adjustments  to  the  FMP  by  developing 
and  analyzing  the,  actions  over  the  span 
of  two  Council  meetings  held  on 
September  22,  1999,  and  November  17, 
1999. 

Public  Comments  Received  and 
Response 

The  September  22,  1999,  Council 
meeting  was  the  first  of  two  meetings 
that  provided  an  opportunity  for  public 
comment  on  Framework  Adjustment  12, 
A  draft  document  containing  the 
proposed  management  measures  and 
their  rationale  was  available  to  the 


public  during  the  second  week  in 
November  1999  and  notification  of  the 
initial  and  final  Coimcil  meetings  were 
mailed  to  people  on  the  Council's 
extensive  interested  party  mailing  list 
and  published  in  the  Federal  Register. 
The  final  public  hearing  was  held  on 
November  17,  1999.  Testimony 
provided  by  industry  members  at  the 
public  meetings  favored  the  increase  in 
DAS  allocation;  there  were  no  negative 
comments.  NMFS  agrees  and  approved 
Framework  12  on  February  22,  2000. 

Monkfish  Technical  Amendment 

This  final  rule  also  implements  a 
technical  change  to  clarify  the  Council's 
intent  concerning  the  5-percent  and  25- 
percent  incidental  catch  criteria 
implemented  in  regulations  under  the 
Monkfish  FMP.  This  final  rule  adds 
language  that  will  clarif>'  how  the  5- 
percent  and  25-percent  incidental  catch 
criteria  will  be  calculated  for  the 
purpose  of  determining  the  allowable 
incidental  catch  of  monkfish  and 
monkfish  tails.  The  monkfish 
regulations  specify  that  any  vessel 
issued  a  morikfish  Category  C  or  D 
permit  that  is  fishing  under  a 
multispecies  DAS  and  not  imder  a 
monkfish  DAS,  may  land  up  to  300  lb 
(136  kg)  tail  weight  or  996  lb  (452  kg) 
whole  weight  of  monkfish  per  DAS,  or 
25  percent  of  the  total  weight  of  fish  on 
bo^,  whichever  is  less.  As  ciurently 
written  in  the  regulations,  in  order  to 
comply  with  the  25-percent  incidental 
catch  criterion,  vessels  that  possess 
whole  monkfish  must  retain  more  fish 
overall  than  vessels  that  retain  monkfish 
tails.  For  example,  if  a  vessel  landed  250 
lb  (113.4  kg)  of  monkfish  tails,  its  total 
fish  landings  must  equal  at  least  830  lb 
(376.5  kg)  to  fulfill  the  25-percent  rule. 
Conversely,  if  a  vessel  landed  the  whole 
weight  equivalent  of  the  tails,  i.e.,  830 
lb  (376.5  kg),  the  vessel  must  land  at 
least  3,320  lb  (1505.9  kg)  of  total  fish. 

A  similar  rule  also  exists  for  any 
vessel  issued  a  monkfish  incidental 
catch  permit  and  fishing  with  large 
mesh  while  not  on  a  monkfish, 
multispecies,  or  scallop  DAS.  Vessels 
fishing  under  this  scenario  may  land 
monkfish  (whole  or  tails)  only  up  to  5 
percent  of  the  total  weight  of  fish  on 
board.  As  stated  earlier,  in  order  to 
comply  with  the  5-percent  criterion 
vessels  that  possess  whole  monkfish  are 
requfred  to  retain  more  fish  than  vessels 
that  retain  monkfish  tails. 

To  address  this,  the  Council,  at  its 
November  17,  1999.  meeting,  clarified 
its  intent  and  voted  to  recommend  a 
technical  change  to  the  final  rule 
implementing  the  Monkfish  FMP.  A 
review  of  the  Monkfish  FMP  text  and 
backgroimd  material  germane  to  the 


issue  shows  that  a  technical  amendment 
is  warranted  by  the  record.  Therefore, 
this  final  rule  adds  language  to  clarify 
this  measure  by  specifying  that  for  the 
piu-pose  of  determining  compliance 
with  the  5-percent  and  25-percent 
incidental  catch  criteria,  monkfish 
landed  as  whole  weight  will  be 
converted  to  tail  weight  by  dividing  the 
amount  of  whole  weight  possessed  or 
landed  by  3.32.  The  converted  tail 
weight  will  then  be  used  to  determine 
the  appropriate  5-percent  or  25-percent 
threshold. 

In  addition,  this  final  rule  clarifies  the 
permit  application/renewal 
requirements  for  the  monkfish  fishery. 
The  current  regulations 
(§  648.4(a)(9)((i)(B))  indicate  that  the 
Regional  Administrator  must  receive  a 
completed  application  by  the  last  day  of 
the  fishing  year  for  which  the  permit  is 
required  (April  30,  2000).  However, 
§  648.4(a)(9)(i)(M)  indicates  that  vessel 
owners  must  apply  for  a  limited  access 
permit  within  12  months  of  the  effective 
date  of  the  regulations  implementing  the 
Monkfish  FMP,  which  became  effective 
on  November  8, 1999.  This  rule  clarifies 
that  applications  for  limited  access 
monkfish  permits  must  be  received  no 
later  than  November  7,  2000,  rather  than 
the  end  of  the  monkfish  fishing  year 
(April  30.  2000). 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  finds  that 
because  public  meetings  held  by  the 
Council  to  discuss  the  management 
measm^  implemented  by  this  rule 
provided  adequate  prior  notice  and 
opportunity  for  public  comment,  further 
notice  and  opportunity  to  comment  on 
this  rule  is  unnecessar>'.  Also,  because 
the  technical  amendments  to  the 
monkfish  final  rule  merely  clarify 
Council  intent  regarding  conversions  of 
weights  and  an  application  deadline 
without  affecting  a  substantive  change 
to  the  existing  regulations,  prior  notice 
and  opportunity  for  public  conunent  are 
unnecessar>'.  Therefore,  the  AA,  under  5 
U.S.C.  553(b)(B),  finds  that  good  cause 
exists  to  waive  prior  notice  and 
opportunity  for  comment. 

Increasing  DAS  allocations  for  fishing 
year  2000  for  scallop  limited  access 
vessels  relieves  restrictions. 
Accordingly,  under  5  U.S.C.  553(d)(1), 
the  30-day  delay  in  effectiveness  is  not 
required.  Technical  amendments  to 
§648.4(a)(9)(i)(B)  and  §648.94(b)(4)(i), 
(b)(4)(ii),  (c)(l)(i).  and  (c)(3)(i)  merely 
clarifies  the  existing  regulations.  They 
do  not  make  any  substantive  change  to 
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the  regulations.  Thus,  these 


amendments  do 
substantive  rule 
requirement  for 


not  constitute  a 
subject  to  the 
I  30-day  delay  in 


effective  date  cohtained  in  5  U.S.C. 
553(d). 

Because  a  gen  (ral  notice  of  proposed 
rulemaking  is  nc  t  required  under  5 
U.S.C.  553,  or  aiy  other  law,  the 
analytical  requir  jments  of  the 
Regulatory  Flexi  jility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  While  a 
regulatory  flexibility  analysis  is  not 
required  and  none  has  been  prepared, 
the  economic  im  pacts  on  affected 
fishers  and  alten  latives  to  the  rule  were 
considered  by  the  Council  and  NMFS. 
Copies  of  the  analysis  for  Framework  12 
may  be  obtained  from  the  Coimcil  (see 
ADDRESSES). 


Full-time 
Part-time 
Occasionai 


4.  hi  §648.94, 
(b){4){ii).  (c)(l)(i) 
revised  to  read  at 


List  of  Sub)ects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  29,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §  648.4,  paragraph  (a)(9){i)(B)  is 
revised  to  read  as  follows: 


§  648.4    Vessel  and  individual  commercial 
permits. 

(a)  *  *  * 

(9)  *  *  * 

(i)  *  *  * 

(B)  Application/renewal  restrictions. 
No  one  may  apply  for  an  initial  limited 
access  monkfish  permit  for  a  vessel  after 
November  7,  2000. 

***** 

3.  In  §  648.53,  paragraph  (b)  is 
amended  by  revising  the  table  to  read  as 
follows: 

§  648.53    DAS  allocations. 

***** 

(b)  DAS  allocations.  *  *  * 


DA  S  category 


1999- 
2000 


120 
48 

10 


2000- 
2001 


120 
48 

10 


2001- 
2002 


49 

19 

4 


2002- 
2003 


46 

18 

4 


2003- 
2004 


45 

18 

4 


2004- 
2005 


34 

14 

3 


2005- 
2006 


35 

14 

3 


2006- 
2007 


38 

15 

3 


2007- 
2008 


36 

17 

4 


2008+ 


60 

24 

5 


aragraphs  {b){4){i), 
and  (c)(3)(i)  are 
follows: 


f  648.94    Monkfis^  possession  and  landing 
restrictions. 


of 


(b)** 

(4)** 

(i)  NFMA.  Any 
that  is  fishing  un  ier 
in  the  NFMA  ma;  r 
kg)  tail  weight  or 
weight  of  monkfish 
percent  (where 
monkfish  is  converted 
the  total  weight 
whichever  is  less 
converting  whole 
the  amoimt  of  wl  ole 
or  landed  is  diviqed 

(ii)  SFMA.  If 
fished  only  undei 
and  not  under  a 
SFMA,  a  vessel  i^ued 
D  permit  may  1; 
tail  weight  or  996 
weight  of  monkfii  h 
percent  (where 
monkfish  is  converted 
the  total  weight 
whichever  is  less 
exclusively  during 
kg)  tail  weight  or 
weight  if  gear 
used  during  the 
of  converting  wh^le 


o 


othjr 


Category  C  or  D  vessel 
a  multispecies  DAS 
land  up  to  300  lb  (136 
996  lb  (452  kg)  whole 
per  DAS,  or  25 
weight  of  all 

to  tail  weight)  of 
fish  on  board, 
For  the  purposes  of 
weight  to  tail  weight, 
weight  possessed 
by  3.32. 
y  portion  of  a  trip  is 
a  multispecies  DAS 
i^onkfish  DAS  in  the 
a  Category  C  or 
i  up  to  300  lb  (136  kg) 
lb  (452  kg)  whole 
per  DAS,  or  25 
weight  of  all 

to  tail  weight)  of 
fish  on  board, 
if  trawl  gear  is  used 
the  trip,  or  50  lb  (23 
166  lb  (75  kg)  whole 
than  trawl  gear  is 
For  the  purposes 
weight  to  tail 


weight,  the  eimount  of  whole  weight 
possessed  or  landed  is  divided  by  3.32. 

***** 

(c)  *  *  * 

(1)  *  *  * 

(i)  NFMA.  Vessels  issued  a  monkfish 
incidental  catch  permit  fishing  under  a 
multispecies  DAS  exclusively  in  the 
NFMA  may  land  up  to  300  lb  (136  kg) 
tail  weight  or  996  lb  (452  kg)  whole 
weight  of  monkfish  per  DAS,  or  25 
percent  (where  the  weight  of  all 
monkfish  is  converted  to  tail  weight)  of 
the  total  weight  of  fish  on  board, 
whichever  is  less.  For  the  purposes  of 
converting  whole  weight  to  tail  weight, 
the  amount  of  whole  weight  possessed 
or  landed  is  divided  by  3.32. 


(c) 
(3) 


*  *  * 

*  *  * 


tiip 


(i)  Vessels  fishing  in  the  GOM/GB, 
SNE  and  MA  Regulated  Mesh  Areas 
with  large  mesh.  A  vessel  issued  a  valid 
monkfish  incidental  catch  permit  and 
fishing  in  the  GOM/GB  or  SNE  RMAs 
with  large  mesh  as  defined  in 
§648.80(a)(2)(i)  and  (b)(2)(i), 
respectively,  or  fishing  in  the  MA  RMA 
with  mesh  no  smaller  than  specified  at 
§  648.104(a)(1),  while  not  on  a 
monkfish,  multispecies,  or  scallop  DAS, 
may  possess,  retain,  and  land  monkfish 
(whole  or  tails)  only  up  to  5  percent 
(where  the  weight  of  all  monkfish  is 
converted  to  tail  weight)  of  the  total 
weight  of  fish  on  board.  For  the 
purposes  of  converting  whole  weight  to 


tail  weight,  the  amount  of  whole  weight 
possessed  or  landed  is  divided  by  3.32. 

***** 

[PR  Doc.  00-5195  Filed  3-1-00;  9:50  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  990430113-913-01;  I.D. 
022200E] 

Fisheries  Off  West  Coast  and  Western 
Pacific  States;  West  Coast  Salmon 
Fisheries;  Adjustment  in  the  Opening 
Date  of  the  Recreational  Seasons  from 
Point  Arena  to  the  U.S.-Mexico  Border 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

SUMMARY:  NMFS  announces  that 
recreational  salmon  fisheries  will  open 
on  April  1 ,  2000,  in  the  area  fi-om 
Pigeon  Point,  CA,  to  the  U.S.-Mexico 
Border,  and  will  open  on  April  15,  2000, 
in  the  area  from  Point  Arena  to  Pigeon 
Point,  CA.  This  action  is  consistent  with 
the  recommendations  of  the  Pacific 
Fishery  Management  Council  (Council) 
and  actions  taken  by  the  California  Fish 
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and  Game  Commission  (Commission)  to 
delay  the  recreational  fisheries  opening 
south  of  Point  Arena  by  approximately 
2  weeks  from  the  opening  dates 
identified  in  the  1999  ocean  salmon 
fishery  management  measures.  This 
action  is  intended  to  provide  additional 
protection  to  Central  Valley  spring 
chinook  and  ensure  congruency 
between  state  and  Federal  management 
measures. 

dates:  Effective  March  17,  2000,  until 
the  effective  date  of  the  2000 
management  measures,  which  will  be 
published  in  the  Federal  Register  for 
the  west  coast  salmon  fisheries. 
Comments  will  be  accepted  through 
March  20,  2000. 

ADDRESSES:  Comments  on  this  action 
must  be  maUed  to  William  Stelle,  Jr., 
Regional  Administrator,  Northwest 
Region.  NMFS,  7600  Sand  Point  Way 
NE.,  Seattle,  WA  98115-0070;  or  faxed 
to  206-526-6736;  or  mailed  to  Rodney 
R.  Mclimis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  501  W.  Ocean  Blvd.,  Suite  4200. 
Long  Beach,  CA  90802-4132;  or  faxed  to 
808-973-2941.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  Information  relevant  to  this 
notice  is  available  for  pubUc  review 
diwing  business  hours  at  the  offices  of 
the  Regional  Administrators  for  the 
Northwest  and  Southwest  Regions. 
NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Robinson  (NWR),  206-526- 
6140,  or  Svein  Fougner  (SWR),  562- 
980-4030. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  660.409(b)(l)(i)  state 
that  the  Regional  Director,  in 
consultation  with  the  Coxmcil  Chairman 
and  the  appropriate  State  Directors, 
may,  under  the  flexible  inseason 
management  provisions,  modify  quotas 
and/or  fishing  seasons.  In  adopting  the 
1999  annual  management  measures  for 
the  ocean  salmon  fishery  (64  FR  24078, 
May  5, 1999),  NMFS  conciured  with  the 
Coimcil's  recommendation  to  open  a 
recreational  salmon  fishery  from  Point 
Arena  to  Pigeon  Point,  CA  on  April  1, 
2000,  and  a  tentative  recommendation, 
which  was  to  be  reviewed  at  the 
Council's  November  1999  meeting,  to 
open  a  recreational  salmon  fishery  from 
Pigeon  Point,  CA  to  the  U.S.-Mexico 
Border  on  March  18,  2000.  On 
September  16,  1999  (64  FR  50394). 
NMFS  listed  Central  Valley  spring 
chinook  salmon  as  threatened  under  the 
Endangered  Species  Act  (ESA).  In  an 
October  15,  1999,  letter  to  the  Council 
Chairman,  NMFS  recommended  that  the 
existing  ESA  requirements  for 


Sacramento  River  winter  chinook  be 
implemented  as  much  as  possible 
through  a  delay  in  the  opening  of 
recreational  seasons  south  of  Point 
Arena  rather  than  through  increases  in 
the  minimum  size  limits,  in  order  to 
provide  additional  protection  to  Central 
Valley  spring  chinook.  The  Coimcil,  at 
its  November  meeting,  reviewed  the 
year  2000  opening  dates  for  California 
recreational  fisheries  south  of  Point 
Arena  and  concvured  that  the  openings 
could  be  delayed  through  inseason 
management  action  by  NMFS  jM-ior  to 
the  March  2000  Council  meeting  if  the 
Commission  voted  to  delay  the 
recreational  season.  The  Commission, 
on  February  4,  2000,  took  action  to 
delay  the  scheduled  opening  of  the 
recreational  fisheries  in  state  waters 
south  of  Point  Arena  by  approximately 
2  weeks  in  order  to  provide  additional 
protection  for  Central  Valley  spring 
chinook.  which  are  listed  as  threatened 
under  the  California  ESA.  The 
Commission's  action  effectively  delays 
by  2  weeks  the  opening  of  recreational 
fisheries  in  Federal  waters.  The  Federal 
action  announced  in  this  dociunent  will 
ensine  consistency  between  state  and 
Federal  management  measures. 

Maturing  spring  chinook  leave  the 
ocean  in  March  and  April  to  spawm  and 
are  likely  harvested  at  relatively  high 
rates  in  fishing  seasons  occurring  prior 
to  May.  The  majority  of  recreational 
recoveries  of  tagged  Feather  River 
Hatchery  adult  spring  chinook  occur 
prior  to  May.  Delaying  the  opening  of 
the  recreational  season  will  provide 
additional  protection  to  spring  chinook 
by  reducing  the  take  of  maturing  adults. 
The  Regional  Administrator  consulted 
with  representatives  of  the  Council  and 
the  Commission  regarding  these 
adjustments  on  February  8,  2000. 
NMFS,  by  an  inseason  action  issued 
under  50  CFR  660.411,  is  delaying  the 
opening  dates  of  the  following 
recreational  fisheries  south  of  Point 
Arena,  CA.  The  size  limits  and  gear 
restrictions  remain  unchanged  from  the 
Coimcil's  recommendations  for  the  1999 
management  measures.  The  State  of 
California  will  manage  these 
recreational  fisheries  in  state  waters 
adjacent  to  these  areas  of  the  exclusive 
economic  zone  in  accordance  with  this 
Federal  action. 

As  provided  by  the  inseason 
notification  procedures  at  50  CFR 
660.411,  actual  notice  to  fishermen  of 
these  actions  has  been  given  by 
telephone  hotline  niunber  206-526- 
6667  or  800-662-9825  on  February  8, 
2000,  and  notice  will  be  provided  by 
U.S.  Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz  on  March  25  through  April  15 


for  the  area  from  Point  Arena  to  Pigeon 
Point,  California,  and  March  11  through 
April  1  for  the  area  from  Pigeon  Point, 
California,  to  U.S.-Mexico  Border. 

This  action  is  consistent  with  fishery 
regimes  established  by  the  U.S. -Canada 
Pacific  Salmon  Commission,  ocean 
escapement  goals,  conservation  of  the 
salmon  resource,  adjudicated  Indian 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  Pacific  Coast  Salmon 
Plan. 

NMFS  has  determined  that  good 
cause  exists  for  this  action  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  action  must  be 
effective  before  the  previously 
scheduled  opening  dates  in  order  to 
protect  Cental  Valley  spring  chinook 
and  to  be  consistent  with  the  State  of 
California  management  measures.  This 
document  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Pigeon  Peiat  to  U.S.-Mexico  Border 

The  season  will  open  April  1 ,  2000. 
All  salmon  except  coho  will  be  limited 
to  two  fish  per  day,  with  a  minimum 
size  limit  of  24  in  (61  cm).  North  of 
Point  Conception,  special  gear 
restrictions  C.3.  (circle  hooks  when 
mooching)  and  C.2.  (one  rod  per  angler), 
specified  in  the  1999  management 
measines,  continue  to  apply. 

Point  Arena  to  Pigeon  Point 

The  season  will  open  April  15,  2000. 
All  salmon  except  coho  will  be  limited 
to  two  fish  per  day,  with  a  minimum 
size  limit  of  24  in  (61  cm).  Special  gear 
restrictions  C.3.  (circle  hooks  when 
mooching)  and  C.2.  (one  rod  per  angler), 
specified  in  the  1999  management 
measures,  continue  to  apply. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  29.  2000. 
Bruce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5196  Filed  3-1-00;  9:50  am] 
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DEPARTMENT  <)F  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  000211040-0040-01;  i.D. 
022800C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaskat  Pollock  by  Vessels 
Catching  Pollock  for  Processing  by  the 
Mothership  Component  In  the  Bering 
Sea  Subarea  of  the  Bering  Sea  and 
Aleutian  islands  Management  Area 


agency:  Nationa 
Service  (NMFS) 
Atmospheric  Adininistration 
Commerce. 

ACTION:  Closure. 


Marine  Fisheries 
National  Oceanic  and 
(NOAA), 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  proce  ssing  by  the 
mothership  com|  lonent  in  the  Steller  sea 
lion  conservation  area  (SCA)  of  the 
Bering  Sea  and  Aleutian  Islands 
management  are^  (BSAI).  This  action  is 
necessary  becaus  s  the  A  season  limit  of 
pollock  total  allowable  catch  specified 
to  the  mothership  component  for 
harvest  within  thp  SCA  has  been 
reached. 


DATES:  Effective 
time  (Alt.),  February 
1200  hrs,  A.l.t., 


200  hrs.  Alaska  local 
28,  2000,  until 
1,2000. 


^pril 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  writh 
§  679.20(a)(5)(i)(D)(2)(iii),  and  the  final 
2000  TAC  amounts  for  pollock  in  the 
Bering  Sea  Subarea  (65  FR  8282, 
February  18,  2000)  the  A  season  limit  of 
pollock  total  allowable  catch  specified 
to  the  mothership  component  for 
harvest  within  the  Steller  sea  lion 
conservation  area  (SCA)  is  14,607  metric 
tons. 

In  accordance  with 
§679.22(a)(ll)(iv)(A)&(C)  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  A  season  limit 
of  pollock  total  allowable  catch 
specified  to  the  mothership  component 
for  harvest  within  the  SCA  has  been 
reached. 

Consequently,  in  accordance  with 
§679.22(a){ll)(iv)(D)  NMFS  is 
prohibiting  directed  fishing  for  pollock 


by  vessels  catching  pollock  for 
processing  by  the  mothership 
component  within  the  SCA  in  the 
Bering  Sea  subarea  of  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classificatioii 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  A  season  limit  of 
pollock  total  allowable  catch  specified 
to  the  mothership  component  for 
harvest  within  the  SCA.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  Further 
delay  would  only  result  in  jeopardizing 
the  recovery  of  the  endangered  Steller 
sea  lion.  NMFS  finds  for  good  cause  that 
the  implementation  of  this  action  can 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  §  679.22 
cmd  is  exempt  firom  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  28,  2000. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5121  Filed  2-29-00;  9:56  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

7  CFR  Part  20 
RIN  0551-AA51 

Export  Sales  Reporting  Requirements 

agency:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rvjle  would 
amend  the  Export  Sales  Reporting 
Requirements  Regiilation  to  add  certain 
beef  and  pork  to  the  list  of  commodities 
subject  to  this  Regulation.  Under  this 
proposed  rule,  exporters  would  be 
required  to  report  on  a  weekly  basis 
information  concerning  the  quantity, 
country  of  destination,  and  marketing 
period  of  shipment  for  their  export 
sales.  Information  collected  would  be 
aggregated  and  included  in  the  weekly 
"U.S.  Export  Sales"  report  published  by 
the  Foreign  Agricultiual  Service  (FAS). 
DATE:  Comments  on  the  proposed  rule 
should  be  received  on  or  before  May  2, 
2000,  to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Export  Sales 
Reporting  Staff,  Stop  1025,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue  SW,  Washington, 
DC  20250-1025  or  e-mailed  to 
WilliamsDJ@fas.usda.gov.  All  comments 
received  will  be  available  for  public 
inspection  in  room  5965-S  during 
normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Williams,  Import  Policies  and 
Programs  Division,  Stop  1021,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-1021,  or 
telephone  at{202)  720-3273,  or  e-mail  at 
WilliamsDJ@fas.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provision  of  Executive  Order  12372, 
which  requires  intergovernmental 


consultation  with  State  or  local  officials 
(See  notice  related  to  7  CFR  part  3015, 
subpart  V,  published  at  48  FR  29115, 
June  24,  1983). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  The 
provisions  of  this  proposed  rule  would 
not  have  preemptive  effect  with  respect 
to  any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  proposed 
rule  would  not  have  retroactive  effect. 
Administrative  proceedings  are  not 
required  before  parties  may  seek  judicial 
review. 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  determined 
significant  for  the  purposes  of  E.O. 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (0MB). 

Regulatory  Flexibility  Act 

The  proposed  rule  should  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Although  niunerous  exporters  of  meat 
and  meat  products  operate  small 
businesses,  the  data  required  under  the 
proposed  rule  are  routinely  maintained 
during  the  normal  course  of  export  sales 
contracting  business  activity.  A  copy  of 
this  proposed  rule  has  been  sent  to  the 
Chief  Counsel,  Office  of  Advocacy,  U.S. 
Small  Business  Administration. 

Paperwork  Reduction  Act 

In  accordance  with  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Department  revised  the  information 
collection  approved  by  the  Office  of 
Management  and  Budget  (0MB)  to 
support  this  proposed  rule.  The 
expiration  date  for  OMB  approval  of  this 
information  collection,  imder  OMB 
control  number  0551-0007,  is 
September  30,  2001.  The  information 
collection  requirements  contained  in  7 
CFR  part  20  (the  Regulation)  are 
necessary  to  implement  the  mandatory 
export  sales  reporting  requirements  of 
602  of  the  Agricultural  Trade  Act  of 
1978,  as  amended  (7  U.S.C.  7512).  The 
proposed  rule  would  amend  the 
Regulation  to  require  weekly  reporting 
of  export  sales  contracts  for  muscle  cuts 
of  firesh,  chilled,  or  fi-ozen  beef  and 


pork.  All  data  reported  are  aggregated 
and  published  in  compilation  form  to 
protect  business  confidential 
information.  It  was  estimated  that  the 
proposed  rule  would  add  an  additional 
125  exporting  firms  to  the  reporting 
requirements,  increasing  the  total  to  424 
firms.  The  inclusion  of  certain  meat 
products  under  the  Regulation  was 
estimated  to  increase  the  annual  burden 
by  8,963  hours  (from  21,723  hours  to 
30,686  hours)  for  collecting  and 
submitting  the  weekly  reports  and 
recordkeeping  activities.  Copies  of  the 
current  information  collection  may  be 
obtained  from  Kimberly  Chisley,  the 
Agency  Information  Collection 
Coordinator,  at  (202)  720-2568  or  e-mail 
at  Chisley@fas.usda.gov.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  to 
those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  form  of  information  technology. 
Comments  on  the  information  collection 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  USDA/FAS. 
Comments  on  the  issues  covered  by  the 
Paperwork  Reduction  Act  should  be 
submitted  no  later  than  60  days  from  the 
date  of  publication  to  be  assured  of 
consideration. 

Section  913(b)(1)  of  Pub.  L.  106-78 
(the  Agriculture,  Rural  Development. 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act. 
2000)  requires  that  the  Secretary 
implement  a  streamlined  electronic 
system  for  collecting  export  sales  and 
shipments  data,  in  the  least  intrusive 
manner  possible,  for  fi-esh  or  frozen 
muscle  cuts  of  meat  food  products,  and 
develop  a  data-reporting  program  to 
disseminate  simimary  information  in  a 
timely  manner.  The  adoption  of 
electronic  collection  techniques  should 
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facilitate  information  collection  and 
reduce  the  annua  1  reporting  burden.  The 
Department  is  wcrking  on  developing 
electronic  reporti  ng  forms  for 
submission  of  incrmation  on  fresh, 
chilled,  or  frozen  muscle  cuts  of  beef 
and  pork  product  s  covered  by  this 
proposed  rule.  Pr  ior  to  implementing 
electronic  reporting,  the  Department 
would  request  01 48  approval  of  the 
electronic  forms  developed  and  issue  a 
Federal  Register  notice  soliciting  public 
comments.  All  cohiments  will  be 
considered  in  de\  eloping  the  final  rule, 
and  will  also  bec(  ime  a  matter  of  public 
record. 

Background 

Authority 

Section  602  of  iie  Agricultural  Trade 
Act  of  1978,  as  aiaended,  requires  the 
weekly  reporting  pf  information 
pertaining  to  the  ( lontract  for  export  sale 
of  certain  specifie  d  agricultural 
commodities  and  other  commodities 
that  may  be  desig;iated  by  the  Secretary. 
Individual  weekly  reports  submitted 
shall  remain  conf  dential  in  accordance 
with  §602,  and  stall  be  compiled  and 
published  in  com  lilation  form  each 
week  following  tb  e  week  of  reporting. 
Any  person  who  1  nowingly  fails  to 
make  a  report  sha  1  be  fined  not  more 
than  $25,000  or  inprisoned  for  not  more 
than  1  year,  or  hot  h.  Regulations  at  7 
CFR  part  20  imple  ment  the  weekly 
reporting  requirements,  and  prescribe  a 
system  for  reportii  ig  information 
pertaining  to  contacts  for  export  sales. 
Appendix  1  to  the  Regulation  lists  all 
commodities  that  ire  subject  to  the 
export  sales  repor  ing  requirements. 

Proposed  Export  S  ales  Reporting 
Requirement  for  A  eat 

An  Advance  Notice  of  Proposed 
Rulemaking  (ANFR)  was  published  on 
November  14,  199B  (61  FR  58343- 
58345)  requesting  jublic  comments  on 
a  proposal  to  amei  d  7  CFR  part  20  to 
require  weekly  ex  )ort  sales  reporting  for 
meat  and  meat  pn  ducts.  In  response  to 
the  ANPR,  public  comments  were 
received  from  57  entities,  including 
firms,  trade  associ  itions,  and 
individuals.  The  n  lajority  of  the 
comments  (36)  we  -e  from  the  domestic 
poultry  industry  w  hich,  with  the 
exception  of  one  c  jmmentor,  opposed 
reporting.  The  poi  Itry  industry's 


opposition  was  based  on  the  high  degree 
of  vertical  integration  in  the  industry, 
the  widespread  use  of  grower  contracts, 
and  concerns  about  possible  disclosing 
of  sensitive  proprietary  business 
information  related  to  market  price  and 
buyer  identification.  Conmients 
received  from  beef  and  pork  producers 
supported  more  timely  reporting  and 
release  of  export  data.  Export  sales  were 
viewed  as  an  important  indicator  of 
future  demand  for  cattle  and  hogs  that 
meet  beef  and  pork  export 
specifications,  and  certain  commentors 
favored  reporting  of  contract  sales 
prices.  Other  commentors 
recommended  collection  of  information 
on  aggregate  export  sales  of  selected 
categories  of  meat  and  meat  products. 
One  commentor  recommended  that 
monthly  outstanding  export  sales  for  6 
months  forward  be  updated  weekly. 
Certain  processors  and  packers 
commented  that  reporting  of  export 
sales  data  would  not  be  as  great  a 
benefit  to  producers  as  collecting  export 
data  by  country  of  destination  from 
export  inspection  certificates  on  broad 
categories  of  meat.  Most  commentors 
opposed  disclosure  of  information  on 
sales  contract  prices  because  of  market 
sensitivity. 

Subsequent  to  the  ANPR,  921  of  Pub. 
L.  106-78  amended  602(a)(1)  of  the 
Agricultural  Trade  Act  of  1978  (7  U.S.C. 
5712(a)(1))  by  adding  "beef  to  the  list 
of  specified  commodities  for  which  all 
exporters  shcdl  report  weekly  export 
sales  reporting  information.  The 
proposed  rule  would  provide  that  beef 
reporting  under  602  of  the  Agricultural 
Trade  Act  of  1978,  as  amended,  be 
limited  to  fresh,  chilled,  or  frozen 
muscle  cuts  of  beef.  This  information 
would  provide  key  market  data  to 
producers  on  meat  cuts  which 
constitute  the  bulk  of  U.S.  exports  and 
provide  relevant  foreign  market  demand 
information.  Limiting  reporting  to 
muscle  cuts  would  impose  the  least 
burdensome  level  of  reporting  on 
exporters  while  achieving  the  objectives 
of  the  export  sales  reporting 
requirements  program. 

As  stated  above,  913(b)(1)  of  Pub.  L. 
106-78  requires  that  the  Secretary  also 
implement  a  streamlined  electronic 
system  for  collecting  export  sales  and 
shipments  data,  in  the  least  intrusive 
manner  possible,  for  fresh  or  frozen 
muscle  cuts  of  meat  food  products,  and 


develop  a  data-reporting  program  to 
disseminate  summary  information  in  a 
timely  manner.  This  proposed  rule 
would  include  the  reporting  of  fresh, 
chilled,  and  frozen  muscle  cuts  of  meat 
required  by  913(b)(1)  of  Pub.  L.  106-78 
under  7  CFR  part  20.  Under  this 
regulation,  data  related  to  the  quantity, 
destination,  and  marketing  year  of 
shipments  are  collected  and  released  on 
a  weekly  basis  reflecting  the 
"outstanding  commitments"  of  the 
specified  commodities  for  export.  New 
outstanding  quantities  are  established 
each  week  by  adding  the  new  export 
sales  activity  to  the  previous 
outstanding  balances  and  subfracting 
the  current  week's  shipments  plus 
downward  contract  adjustments. 
Although  this  is  not  the  official  U.S. 
trade  data,  it  is  widely  used  as  an  early 
indicator  of  export  activity  and  is 
available  the  week  following  the  week 
of  reporting.  The  addition  of  fresh, 
chilled,  or  frozen  muscle  cuts  of  beef 
and  pork  to  the  reporting  program 
would  provide  the  livestock  sector  with 
quedity  up-to-date  information  that 
should  result  in  more  accurate 
evaluations  of  changing  market 
conditions.  These  timely  reports  would 
benefit  the  private  sector  as  well  as  the 
Department  in  making  economic 
decisions  and  forecasts  on  the  flow  of 
these  U.S.  agricultural  commodities  in 
domestic  and  export  markets. 

The  proposed  rule  would  not  require 
reporting  information  for  meats  other 
than  beef  and  pork.  Reporting  pertaining 
to  pork,  which  together  with  the 
requirement  pertaining  to  beef,  would 
constitute  the  most  valuable  information 
regarding  meat  export  sales  activity. 

Lists  of  Subjects  in  7  CFR  Part  20 

Agricultural  commodities.  Exports, 
Reporting. 

Proposed  Rule 

Accordingly,  it  is  proposed  to  amend 
7  CFR  part  20,  Export  Sales  Reporting 
Requirements  as  follows: 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  5712. 

2.  Amend  Appendix  1  to  add  the 
following  lines,  under  the  indicated 
colunm  headings,  after  the  line  for 
"Cattle,  calf,  and  kip,  wet  blues — splits, 
excluding  grain  splits.": 
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Appendix  1  to  Part  20.— Commodities  Subject  to  Reporting,  Units  of  Measure  To  Be  Used  in  Reporting,  and 

Beginning  and  Ending  Dates  of  Marketing  Years 


Commodity  to  be  reported 


Units  of  measure  to 
be  used  in  reporting 


Beginning  of 
marketing  year 


End  of  marketing 
year 


Beef,  fresh,  chilled  or  frozen,  muscle  cuts  of  beef » Metric  tons 

Pork,  fresh  chilled  or  frozen:  muscle  cuts  of  pork Metric  tons 


Jan. 
Jan. 


Dec. 
Dec. 


31. 
31. 


Signed  at  Washington,  D.C.  on  February 
28,  2000. 

Timothy  J.  Galvin, 

Administrator,  Foreign  Agricultural  Service. 
(FR  Doc.  00-5162  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  3410-10-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  71,  77,  and  78 
[Docket  No.  99-090-1] 

Livestock  Identification;  American 
Identification  Numbering  System 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Advance  notice  of  proposed 
rulemaking  and  request  for  comments. 


SUMMARY:  We  are  soliciting  public 
comment  on  our  intent  to  recognize  the 
American  Identification  Numbering 
System  as  a  means  of  providing  unique 
identification  for  livestock  on  official 
eartags.  The  American  Identification 
Numbering  System  is  a  universal 
nimibering  system.  It  can  be  used  to 
identify  an  animal  for  many  purposes, 
including  interstate  and  international 
movements,  food  safety,  genetic 
evaluation,  and  animal  health  purposes, 
thus  reducing  the  need  for  multiple 
identification  numbers  and  devices. 
Recognizing  this  system  wrould  allow 
producers  to  use  it  for  interstate 
movement  of  livestock  imder  our 
domestic  regulations  for  disease  control 
and  eradication. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  May  2. 
2000. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-090- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-090-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
vrww.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  F.  Wiemers,  National  Animal 
Identification  Director,  APHIS  Animal 
Health  Programs  Staff,  VS,  APHIS,  2100 
S.  Lake  Storey  Road,  Galesburg,  IL 
61401;  (309)  344-1942. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  regulates  the 
interstate  movement  of  certain  animals 
to  prevent  the  spread  of  livestock  and 
poultry  diseases  within  the  United 
States.  The  regulations  are  contained  in 
9  CFR  chapter  I,  subchapter  C.  Among 
other  things,  the  regulations  contain 
requirements  for  the  official 
identification  of  animals  moved 
interstate.  One  means  of  ofiicial 
identification  is  an  official  eartag.  As 
defined  in  the  regulations,  an  official 
eartag  is  an  APHIS-approved,  tamper- 
resistant  eartag  that  provides  unique 
identification  for  each  animal.  To 
provide  unique  identification  for  each 
animal,  the  regulations  specify  that  the 
eartag  must  either  conform  to  the  alpha- 
nvuneric  National  Uniform  Eartagging 
System  or  bear  a  valid  premises 
identification  number  that  is  used  in 
conjimction  with  the  producer's 
livestock  production  nvmibering  system. 
We  are  soliciting  comment  through  this 
advance  notice  of  proposed  rulemaking 
on  our  intent  to  adopt  another  eartag 
nmnbering  system —  the  American 
Identification  Numbering  (AIN) 
System — as  an  alternative  means  of 
providing  a  unique  identification  for 
livestock. 


The  official  eartag  currently  in  use 
\mder  9  CFR  chapter  I,  subchapter  C,  as 
well  as  other  official  means  of 
identification  such  as  official  tattoos, 
have  been  vital  to  disease  control  and 
eradication  programs,  but  they  do  not 
meet  other  identification  needs.  For 
example,  many  animals  have  separate 
identification  niunbers  and  devices  for 
on-fann  production  purposes,  animal 
data  recording,  genetic  evaluation,  and 
breed  registration.  Furthermore,  as 
diseases  such  as  tuberculosis, 
brucellosis,  and  pseudorabies  are 
eradicated  from  the  United  States,  fewer 
animals  will  be  required  to  be  officially 
identified  under  9  CFR  chapter  I, 
subchapter  C.  As  a  result,  our  ability  to 
trace  diseased  animals  back  to  their 
herds  of  origin  may  be  compromised  in 
the  future  uinless  we  provide  producers 
with  an  identification  system  that  will 
be  useful  for  other  purposes  and  easy  to 
apply  on  the  farm. 

The  AIN  System  is  a  universal 
livestock  identification  system  that  can 
provide  identification  for  many 
purposes,  including  interstate  and 
international  trade,  food  safety,  genetic 
evaluation,  and  animal  health  purposes, 
thus  reducing  the  need  for  multiple 
identification  numbers  and  devices.  It  is 
an  alpha-numeric  numbering  system 
that  uses  12  characters,  in  addition  to  a 
3-character  country  code,  to  provide  a 
imique  identification  nimiber  for 
individual  livestock.  In  contrast  to 
current  official  animal  identification 
nvunbering  systems,  it  does  not  have  a 
State  prefix,  but  that  could  be  remedied 
by  the  establishment  of  a  national 
database,  where  anyone  could  find  an 
individual  animal's  State  of  origin  from 
its  identification  nimiber. 

If  we  recognized  the  AIN  System  as  an 
official  method  of  providing 
identification  on  eartags,  it  would  be 
administered  by  a  designated  nonprofit 
organization.  The  administering 
organization  would  allocate  blocks  of 
numbers  to  other  groups  or 
organizations,  such  as  breed 
associations,  industry  groups,  and 
States,  which  would,  in  txim,  assign 
identification  administrators  to  provide 
identification  eartags  to  producers. 
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Identification  adi  ninistrators  would 
request  additions  1  blocks  of  numbers 
from  the  designai  ed  nonprofit 
organization  whc  n  their  allocated  blocks 
were  all  assigned .  Identification 
numbers  would  be  marked  on  eartags 
with  easy  to  readjnumbers  and, 
potentially,  macnine  readable  codes.  It 
would  be  the  identification 
administrators'  responsibility  to  prevent 
duplication  of  nu  mbers  and  to  maintain 
records  of  animal  s  that  are  identified. 
They  would  also  :ooperate  with  APHIS 
for  disease  control  purposes. 

Participation  in  using  the  AIN  System 
would  be  volunta  ry.  Producers  who 
wished  to  contini  e  using  their  current 
systems  of  identification  could  continue 
to  do  so.  Many  pr  iducers  already  use 
official  eartags  to  identify  their 
livestock.  Althou]  h  switching  to  the 
AIN  system  could  result  in  a  small 
increase  in  costs  i  ssociated  with  the 
new  eartags,  thos(  costs  could  be  offset 
by  a  reduced  neeq  for  multiple 
identification  dev  ces. 

We  recognize  tl  at  the  AIN  System 
may  be  used  to  idi  sntify  livestock  on 
forms  and  devices  other  than  eartags, 
such  as  registratio  q  papers.  Our 
regulations  do  not  preclude  such  uses. 
The  only  change  1 5  our  regulations  that 
we  believe  is  necessary  to  allow  use  of 
the  AIN  System  is  to  our  definition  of 
official  eartag. 

The  AIN  Systen  is  compatible  with 
current  U.S.  meth<>ds  of  livestock 
identification  and  with  universal 
identification  syst^  jms  in  other 
countries,  including  Canada  and  the 
European  Union.  jIPHIS'  regulatory 
records  could  be  a  lapted  to  accept  the 
AIN  System  for  all  recordkeeping 
related  to  the  inter  state  and 
international  movument  of  animals, 
semen,  embryos,  a  id  related  animal 
products. 

The  AIN  System  has  been 
demonstrated  in  tl  e  United  States  under 
a  dairy  industry  in  itiative  called  the 
National  Farm  Ani  mal  Identification 
and  Records  (F.A.I  R.)  pilot  project. 
Under  the  Nationa  F.A.I.R.  pilot 
project,  which  begi  in  in  the  spring  of 
1998,  60.000  to  70J000  dairy  cattle  have 
been  identified  using  the  AIN  system. 
The  Coimcil  on  Dairy  Cattle  Breeding 
(CDBC)  administer^  the  system. 

We  invite  comments  concerning  the 
implementation  an  d  use  of  the  AIN 
System  on  official  eartags.  In  particular, 
we  are  soliciting  cc  mments  from  all 
livestock  industrien,  including  the  beef, 
dairy,  equine,  shee  j,  swine,  and  goat 
industries,  conceni  ing  the  system's  lack 
of  a  State  prefix,  ths  administration  of 
the  AIN  System,  an  d  the  concept  of  a 
universal  identifier  tion  system,  in 


general,  as  opposed  to  multiple  systems 
of  identification. 

Authority:  21  U.S.C.  111-113. 114, 114a, 
114a-l,  115-117,  120-126.  134b,  and  134f;  7 
CFR  2.22,  2.80.  and  371.2(d). 

Done  in  Washington,  DC,  this  28th  day  of 
February  2000. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[PR  Doc.  00-5164  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  590 
[Docket  No.  99-01 2P] 
RIN  0583-AC71 

Fee  Increase  for  Egg  Products 
Inspection — Year  2000 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  increase  the  fees  FSIS  charges  egg 
products  plants  for  providing  overtime 
and  holiday  inspection  services.  These 
proposed  fee  increases  reflect  the  total 
cost  of  inspection,  including  the 
national  and  locality  pay  raise  for 
Federal  employees,  applicable  overhead 
costs,  and  other  inspection  costs.  FSIS 
is  proposing  to  make  the  fee  increases 
effective  thirty  days  after  the  final  rule 
is  pubhshed.  The  Agency  is  also 
proposing  to  delete  the  reference  to 
regiolations  governing  the  voluntary 
grading  of  eggs. 

DATES:  Comments  must  be  received  by 
May  2,  2000. 

ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Clerk.  Docket  #99-01 2P,  U.S. 
Department  of  Agriculttu^,  Food  Safety 
and  Inspection  Service,  Room  102. 
Cotton  Aimex.  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  policy  issues, 
contact  Daniel  Engeljohn,  Ph.D., 
Director,  Regulations  Development  and 
Analysis  Division,  Office  of  Policy, 
Program  Development,  and  Evaluation, 
FSIS,  U.S.  Department  of  Agriculture, 
Room  112,  Cotton  Aimex,  300  12th 


Street.  SW..  Washington,  DC  20250, 
(202)  720-5627,  fax  number  (202)  690- 
0486. 

For  information  concerning  fee 
development,  contact  Michael  B. 
Zimmerer,  Director,  Financial 
Management  Division,  Office  of 
Management,  FSIS,  U.S.  Department  of 
Agriculture,  Room  2130-S,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250,  (202)  720-3552. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Egg  Products  Inspection  Act 
(EPIA)  (21  U.S.C.  1031  et  seq.),  provides 
for  the  inspection  of  egg  products  by 
Federal  inspectors  at  officieJ  plants. 
Federal  inspection  protects  the  health 
and  welfare  of  consumers  by  assuring 
that  egg  products  are  wholesome,  not 
adulterated,  and  properly  labeled  and 
packaged. 

The  Agricultural  Marketing  Service 
(AMS)  was  responsible  for 
administering  the  EPIA  from  its 
enactment  in  1970  imtil  1995.  At  that 
time,  the  Federal  Crop  Insurance  Reform 
and  Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.  L. 
103-354;  7  U.S.C.  6981)  delegated  food 
safety  responsibilities  to  the  Under 
Secretary  of  Agriculture  for  Food  Safety. 
The  Department  subsequently  revised 
its  regulations  to  transfer  egg  product 
inspection  functions  under  the  EPIA  to 
FSIS.  AMS  retained  those  functions 
related  to  the  shell  egg  surveillance 
program.  The  regulations  governing  the 
inspection  of  eggs  and  egg  products  (9 
CFR  part  590)  were  transferred  to  Part 
9  of  the  Code  of  Federal  Regulations  on 
December  31,  1998  (63  FR  72352). 

The  cost  of  mandatory  inspection 
(excluding  such  services  performed  on 
holidays  or  on  an  overtime  basis)  is 
borne  by  FSIS.  However,  plants  pay  for 
inspection  services  performed  on 
holidays  or  on  an  overtime  basis.  There 
has  not  been  a  change  in  overtime  and 
holiday  fees  for  egg  products  inspection 
services  since  the  transfer  of  program 
functions  from  AMS  to  FSIS  in  May 
1995.  AMS  established  and 
implemented  the  current  fees  in 
November  1994.  These  fees  reflect  only 
the  direct  costs  of  inspection  at  that 
time  and  are  insufficient  to  recover 
FSIS's  current  costs  for  delivery  of 
inspection  service. 

In  order  to  recover  the  full  cost  of 
inspection,  FSIS  is  proposing  overtime 
and  holiday  fees  for  egg  products 
inspection  services  that  are  the  same  as 
overtime  and  holiday  fees  for  meat  and 
poultry  inspection. 

In  its  analysis  of  projected  costs  for 
January  1,  2000  to  September  30,  2000, 
FSIS  has  identified  increases  in  the 
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costs  that  it  will  incur  in  providing 
overtime  and  holiday  inspection 
services.  Based  on  its  analysis,  FSIS  is 
proposing  to  amend  §  590.126  of  9  CFR 
to  increase  the  fee  for  providing 
overtime  inspection  services  from 
$26.16  per  hour  per  program  employee 


to  $39.76  per  hour  per  program 
employee.  For  holiday  services.  FSIS 
proposes  to  amend  §  590.128(a)  to 
increase  the  fee  from  $17.44  per  hour 
per  program  employee  to  $39.76  per 
hour  per  program  employee.  Although 
these  proposed  fee  increases  are  large. 


they  reflect  the  total  cost  of  inspection, 
including  national  and  locality  pay 
raises  for  Federal  employees,  applicable 
overhead  costs,  and  other  inspection 
costs.  The  current  fees  and  the  proposed 
increases  are  reported  in  Table  1 . 


Table  1  .—Current  and  Proposed  Fees  for  Overtime  and  Holiday  Inspection  Services 


Service  ($/hr.] 


Overtime  Inspection  Sen/ices 
Holiday  Inspection  Services  .. 


Current 


Proposed 


26.16 
17.44 


39.76 
39.76 


The  proposed  fees  are  based  on  the 
full  Agency  cost  for  meat,  poultry  and 
egg  products  inspection  services  (Table 
2).  These  costs  are  then  divided  by  the 
total  hours  of  inspection  to  obtain  the 
hourly  rate.  FSIS  intends  to  chaise  egg 
products  establishments  requesting 
overtime  and  holiday  inspection 


services  the  same  rate  charged  meat  and 
poultry  establishments  for  these 
services.  Table  2  showrs  salary, 
overhead,  and  other  inspections  costs 
for  FY  98  and  the  added  inflation  and 
Federal  pay  increase  used  to  obtain  the 
total  amount  from  which  the  proposed 
rates  are  derived.  Overhead  costs  are  the 


indirect  costs  for  administration  and 
management  associated  with  providing 
inspection  services.  Other  inspection 
costs  include  direct  costs  for  travel  and 
laboratory  support  costs  associated  with 
inspection  services. 


Table  2.— Components  of  Proposed  Fee— Agency  Inspection  Costs 


Component 


Direct  Salaries  •• 

Inflation  and  Pay  Increase 

Overtiead  

Other  Inspection  Costs  (Travel  and  Laboratory  Support 


Total 


SThousand 


57,242 

7.951 

22.197 

13,282 


100,671 


Percent 


56  86 

7.91 

22.05 

13.17 


100 


Beginning  with  the  Federal  fiscal  year 
2001,  which  starts  October  1,  2000,  FSIS 
intends  to  review  aimually  its  fees  for 
overtime  and  holiday  egg  products 
inspection  services  to  allow  for 
necessary  adjustments  on  a  fiscal  year 
basis.  The  fiscal  year  approach  is  an 
accepted  accounting  principle  and  will 
facilitate  more  consistent  and  timely 
proposals  to  adjust  fees  and  assist  the 
Agency  and  affected  industry  to  plan  for 
these  fee  adjustments. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  provides  the 
authority  for  collection  of  fees 
approximately  equal  to  the  cost  of 
voluntary  egg  grading  programs. 
Therefore,  AMS  retains  the 
responsibility  of  changing  the  fees  set 
out  in  the  regulations  governing  the 
grading  of  eggs  (7  CFR  Part  55).  FSIS  is 
proposing  to  amend  9  CFR  590.130  to 
delete  the  reference  to  regulations 
governing  the  collection  of  fees 
associated  with  the  voluntary  grading  of 
eggs. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

Because  this  proposed  rule  has  been 
determined  to  be  not  significant,  the 
Office  of  Management  and  Budget 


(OMB)  did  not  review  it  under 
Executive  Order  12866. 

The  Administrator,  FSIS,  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact,  as 
defined  by  the  Regulatory  Flexibility      ^ 
Act  (5  U.S.C.  601),  on  a  substantial 
number  of  small  entities.  There  are  73 
egg  products  firms,  and  all  but  5  would 
be  classified  as  small  on  the  basis  of  the 
Small  Business  Administration  size 
definitions  (having  under  100 
employees  in  a  stand-alone 
establishment  or  under  500  employees 
in  an  in-line  establishment). 

FSIS  believes  that  the  small  plants  in 
the  egg  products  industry  would  not  be 
affected  adversely  by  the  fee  increases 
provided  for  because  they  reflect  only  a 
small  increase  in  the  costs  currently 
borne  by  those  entities  that  elect  to  use 
overtime  and  holiday  inspection 
services.  These  holiday  and  overtime 
inspection  services  are  generally  sought 
by  plants  with  larger  production 
volume,  greater  complexity  and 
diversity  in  the  products  they  produce, 
and  the  need  for  on  time  delivery  of 
large  volumes  of  product  by  their 
clients — generally  large  commercial  or 
institutional  establishments.  Plants  with 
smaller  production  are  unlikely  to  use  a 


significant  amount  of  overtime  and 
holiday  inspection  services.  FSIS 
expects  that  plants  seeking  FSIS 
services  are  likely  to  have  calculated 
that  the  incremental  costs  of  overtime 
and  holiday  inspection  services  would 
be  less  than  the  incremental  expected 
benefits  of  additional  revenues  they 
would  realize  from  additional 
production. 

Economic  Efifects 

Under  the  proposed  fees,  the  Agency 
expects  to  collect  nearly  $2.5  million  in 
revenues  for  FY  2000,  compared  to  the 
$1.5  million  under  current  fees.  The 
total  volimie  of  U.S.  egg  product 
production  in  1998  was  3.2  billion 
pounds.  The  increase  in  cost  per  pound 
of  product  associated  with  the  overtime 
and  holiday  fee  increase  is  $0.0003. 
Even  in  a  competitive  industry  like  egg 
products,  this  amount  of  increase  in 
annual  production  costs,  if  firms  choose 
to  use  the  service,  would  have  an 
insignificant  impact  on  profits  and 
prices.  The  increase  in  costs  per  firm 
would  be  about  $13,700.  On  average, 
this  would  not  be  a  significant  increase 
in  aimual  production  costs  given  the 
volume  of  production.  Egg  product 
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firms  produce  an 
pounds  of  produ  :t 


Table  3.— Rev[  nues  for  Inspection 
S  ervices 


Currer  I 


1.482 


The  industry  is 


Federal  Register /Vol.  65,  No.  43 /Friday.  March  3,  2000  /  Proposed  Rules 


average  of  44.3  million 
annually. 


Proposed 


$1  housand 


2,460 


also  likely  to  pass 
through  a  signific  ant  portion  of  the  fee 
increase  to  consu  mers  because  of  the 
inelastic  nature  a|f  the  demand  curve 

Research  has  shown 
that  consumers  a:  e  unlikely  to 
significantly  redi  ce  demand  for  meat 
and  poultry  prod  jcts,  including  egg 
products,  when  prices  increase.  Huang 
estimates  that  demand  would  fall  by  .36 
percent  for  a  one  percent  increase  in 
price  (Huang,  Kad  S.,  A  Complete 
System  of  U.S.  D(  mand  for  Food. 
USDA/ERS  Technical  Bulletin  No.  1821, 
1993,  p. 24).  Beca  ise  of  this  inelastic 
nature  of  demand  and  the  competitive 
nature  of  the  indi  stry,  individual  firms 
are  not  likely  to  e  cperience  any  change 
in  market  share  d  je  to  an  increase  in 
inspection  fees. 

Executive  Order  :  2988 

This  proposed  i  ule  has  been  reviewed 
under  Executive  ( )rder  12988,  Civil 
Justice  Reform.  Tl  lis  rule:  (1)  Preempts 
State  and  local  lai  vs  and  regulations  that 
are  inconsistent  m  ith  this  rule;  (2)  has 
no  retroactive  effe  ct;  and  (3)  does  not 
require  administri  itive  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  n  lie.  However,  the 
administrative  pre  cedures  specified  in  9 
CFR  590.320  through  590.370  must  be 
exhausted  prior  tc  any  judicial 
challenge  of  the  a  )plication  of  the 


provisions  of  this 


Droposed  rule,  if  the 


challenge  involve   any  decision  of  an 
FSIS  employee  re  ating  to  inspection 


services  provided 


under  the  EPIA 


Additional  Public 


Public  awareness 
rulemaking  and 
important.  FSIS 
Constituent  Upd 
organizations  and 
addition,  the  updct 
through  the  FSIS 
h  tip  -J/www.fsis.  u 
used  to  provide  i 
FSIS  policies 
Federal  Register 
meetings,  recalls, 
information  that 
be  of  interest  to 
stakeholders.  The 
consists  of  indus 


p(  (licy 
p;  ovide 


pro(  e 


our 


Notification 


a  e 


of  all  segments  of 
development  is 
es  a  weekly  FSIS 
via  fax  to  over  300 
individuals.  In 
e  is  available  on  line 
\  veh  page  located  at 
.gov.  The  update  is 
in  ormation  regarding 
dures,  regulations, 
riotices,  FSIS  public 
i  ind  any  other  types  of 
lid  affect  or  would 
constituents/ 
:onstituent  fax  list 
trade,  and  farm 


groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience  than  would  be 
otherwise  possible.  For  more 
information  or  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

List  of  Subjects  in  9  CFR  Part  590 

Eggs  and  egg  products,  Exports,  Food 
labeling.  Imports. 

Accordingly,  FSIS  proposes  to  amend 
9  CFR  Part  590  as  follows: 

PART  590— INSPECTION  OF  EGGS 
AND  EGG  PRODUCTS  (EGG 
PRODUCTS  INSPECTION  ACT) 

1.  The  authority  citation  for  part  590 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1031-1056. 

2.  Section  590.126  is  revised  to  read 
as  follows: 

§590.126    Overtime  inspection  service. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  services  are  considered  as  overtime 
work.  The  official  plant  must  give 
reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  must  pay  the  Agency  for 
such  overtime  at  an  hourly  rate  of 
$39.76. 

3.  Section  590.128(a)  is  revised  to 
read  as  follows: 

§  590. 1 28    Holiday  inspection  service. 

(a)  When  an  official  plant  requires 
inspection  service  on  a  holiday  or  a  day 
designated  in  lieu  of  a  holiday,  such 
service  is  considered  holiday  work.  The 
official  plant  must,  in  advance  of  such 
holiday  work,  request  the  inspector  in 
charge  to  furnish  inspection  service 
during  such  period  and  must  pay  the 
Agency  for  such  holiday  work  at  an 
hourly  rate  of  $39.76. 


ti^ 


§590.130    [Amended] 

4.  Section  590.130  is  amended  by 
removing  the  last  sentence. 

Done  in  Washington,  DC  on:  February  28. 
2000. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  00-5166  Filed  3-2-00;  8:45  am] 

BILLING  CODE  3410-DM-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  21,  50,  52,  54  and  100 

RIN  3150-AG42 

Risk-Informing  Special  Treatment 
Requirements 

AGENCY:  Nuclear  Regulator^' 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
promulgating  new  regulations  that 
would  provide  an  alternative  risk- 
informed  approach  for  special  treatment 
requirements  in  the  current  regulations. 
This  action  is  a  result  of  the 
Commission's  continuing  efforts  to  risk- 
inform  its  regulations.  The  NRC  invites 
comments,  advice,  and 
recommendations  from  interested 
parties  on  the  contemplated  approach 
for  this  rulemaking. 

DATES:  Comment  period  expires  May  17, 
2000.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff. 
Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC's  home  page 
{http://ruleforum.UnI.gov).  This  site 
provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905;  e-mail 
cag@nrc.gov. 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Bergman,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  telephone:  (301)  415- 
1021;  e-mail:  tab@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Rulemaking  Plan 

A.  Vision. 

B.  Strategies. 

C.  Objectives. 

D.  Selection  of  Candidate  Rules. 
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E.  Rulemaking  Alternatives. 

1.  Define  New  Term. 

2.  Redefine  Current  Terms. 

3.  Issue  New  Rule. 

4.  Comprehensive  vs.  Phased  Rulemaking. 

F.  Implementation. 

1.  New  Appendix  vs.  Regulatory  Guide. 

2.  Additional  Guidance. 

G.  Pilot  Plant  Program. 

H.  South  Texas  Exemption  Request. 
I.  Schedule. 
ni.  Specific  Proposal 

A.  Approach. 

B.  New  Rule  for  Part  50. 

C.  New  Appendix  to  Part  50. 

IV.  Issues 

A.  Selective  Implementation. 

B.  Impact  on  Other  Regulations. 

C.  Need  for  Prior  NRC  Review. 

D.  Identification  and  Control  of  Attributes 
Requiring  Special  Treatment. 

V.  Specific  Questions 

A.  Approach. 

B.  Screening. 

C.  Categorization  Methodology. 

D.  Pilot  Plant  Program. 

E.  Identification  and  Control  of  Special 
Treatment  Attributes. 

F.  Selective  Implementation. 

G.  Impact  on  Other  Regulations. 
H.  Need  for  Prior  NRC  Review. 

I.  Backgreund 

On  August  16,  1995  (60  FR  42622). 
the  Commission  published  a  policy 
statement  entitled  "Use  of  Probabilistic 
Risk  Assessment  (PRA)  Methods  in 
Nuclear  Regulatory  Activities."  Since 
then,  the  Commission  has  issued 
guidance  ^  on  the  use  of  risk  information 
for  reactor  license  amendments.  This 
guidance  is  currently  being  used  in 
processing  license  amendment 
applications  that  use  risk  information  as 
part  of  their  technical  justification. 
However,  fundamental  reactor 
regulations  remain  largely  deterministic. 
In  addition,  in  meetings  between  the 
Commission  and  various  stakeholders,  a 
concern  was  expressed  that  the  NRC  is 
not  placing  enough  emphasis  on  risk- 
informing  its  reactor  requirements  with 
the  results  of  risk  assessments.  The 
Commission's  current  reactor  regulatory 
framework  (based  largely  upon  design- 
basis  events  rather  than  on  core-damage- 
accident  scenarios)  results  in  reasonable 
assurance  of  adequate  protection  to 
public  health  and  safety  but,  in  some 
cases,  also  results  in  unnecessary 
regulatory  burden.  In  a  staff 
requirements  memorandum  (SRM) 
dated  September  14, 1998,  the 


'  To  date,  this  guidance  includes  Standard 
Review  Plan  (SRP)  Chapter  19  and  related 
Regulatory  Guide  (RG)  1.174  on  risk-informed 
decision  making;  SRP  Section  3.9.7  and  related  RG 
1.175  on  risk-informed  inservice  testing;  SRP 
Section  16.1  and  related  RG  1.177  on  risk-informed 
technical  specifications;  RG  1.176  on  risk-informed 
graded  quality  assurance;  and  SRP  Section  3.9.8 
and  related  RG  1.178  on  risk-informed  inservice 
inspection. 


Commission  requested  the  NRC  staff  to 
present  a  set  of  options  to  make  the 
requirements  in  the  Commission's 
regulations  risk-informed.  The 
Commission  expects  that  making  the 
regulations  risk-informed  would  result 
in  a  reduction  of  unnecessary  regulatory 
burden  while  maintaining  safety 
because  there  will  be  a  better  focus  of 
the  NRC's  and  industry's  resources  on 
the  more  safety  significant  structures, 
systems,  and  components  (SSCs)  and, 
therefore,  address  the  expressed 
concern. 

hi  SECY-98-300,  "Options  for  Risk- 
Informed  Revisions  to  10  CFR  part  50 — 
"Domestic  Licensing  of  Production  and 
UtiUzation  Facilities,'"  dated  December 
23, 1998,  the  NRC  staff  proposed  three 
high-level  options  for  making  the  NRC's 
regulations  risk-informed.  In  an  SRM 
dated  June  8, 1999,  the  Commission 
approved  the  NRC  staff's 
recMnmendations . 

One  of  the  options  presented  in 
SECY-98-30G  was  to  make  special 
treatment  requiremerrts  (e.g..  quality 
assurance,  environmental  qualifications, 
technical  specifications,  reporting)  risk- 
informed.  Special  treatment  as  used 
here  may  be  defined  as — 

Current  requirements  imposed  on 
structures,  systems,  and  components  (SSCs) 
that  go  beyond  industry-established 
requirements  for  equipment  classified  as 
"commercial  grade"  that  provide  additional 
confidence  that  the  equipment  is  capable  of 
meeting  its  functional  requirements  under 
design  basis  conditions.  These  additional 
special  treatment  requirements  include 
additional  design  considerations, 
qualification,  change  control,  documentation, 
reporting,  maintenance,  testing,  surveillance, 
and  quality  assurance  requirements. 

This  definition  does  not  encompass 
functional  design  requirements;  that  is, 
an  SSCs  functional  design  requirement 
is  not  considered  a  special  treatment 
requirement.  This  definition  applies, 
hereafter,  when  the  term  "special 
treatment"  is  used. 

This  advance  notice  of  proposed 
rulemaking  presents  the  approaches  that 
the  Commission  is  contemplating  to 
risk-inform  special  treatment 
requirements.  Several  public  meetings 
have  been  held  to  obtain  comments  on 
the  NRC's  efforts  related  to  this  task. 
Conmients  and  suggestions  obtained 
from  these  meetings  have  been 
incorporated,  to  the  extent  possible,  into 
these  approaches. 

n.  Rulemaking  Plan 

A.  Vision 

Develop  alternative  regulations  in  10 
CFR  part  50  (and  other  applicable  parts) 
that  would  modify  the  requirements  for 
special  treatment  to  focus  on  those  SSCs 


that  have  been  identified  as  important  to 
protect  public  health  and  safety  by 
using  a  risk-informed  approach. 

B.  Strategies 

Increase  the  use  of  risk-informed 
approaches  to  modify  the  special 
treatment  requirements  imposed  on 
SSCs  imder  existing  Part  50 
requirements  (and  those  of  other 
apphcable  parts). 

Maintain  overall  safety  provided  by 
the  existing  Part  50  while  reducing 
uimecessary  burden  associated  with 
these  requirements  for  licensee 
operational  and  licensing  activities  and 
for  NRC  oversight  and  licensing 
activities. 

Risk-inform  the  special  treatment 
requirements  imposed  on  SSCs  under 
Part  50  (and  other  applicable  parts)  in 
a  manner  that  encourages  puWic 
participation  and  results  in  public 
confidence  in  the  product  and  process. 

C.  Objectives 

Establish  the  criteria  for  acceptable 
methods  for  determining  the  SSCs  that 
require  special  treatment  in  the 
regulations  of  Part  50.  These  criteria 
should  be  sufficiently  clear  and  robust 
such  that  if  a  licensee's  program  meets 
the  criteria  thwe  is  not  a  need  for  prior 
NRC  review  and  approval  of  the  plant- 
specific  program. 

Assign  priorities  to  the  rules  to  be 
modified,  taking  into  consideration  the 
maintenance  of  safety,  the  reduction  of 
unnecessary  burden  for  industry,  the 
effect  on  NRC  efficiency  and 
effectiveness,  public  confidence,  and 
the  complexity  of  modifying  each  rule. 

Ensure  that  the  categorization  process 
has  been  evaluated  under  a  pilot 
program  to  verify  that  the  requirements 
and  their  associated  guidance  can  be 
implemented  by  industry,  and  that  the 
results  of  Hcensee  implementation 
provide  reasonable  assurance  that 
public  health  and  safety  is  maintained. 

Issue  a  proposed  rule  for  the  initial  set 
of  rules  to  be  modified  within  1  year  of 
the  Commission's  approval  of  the 
rulemaking  plan,  and  a  final  rule  within 
1  year  of  the  completion  of  the 
associated  pilot  program. 

The  proposed  risk-informed 
regulatory  alternatives  should  reduce 
xmnecessary  burden  so  that  licensees 
with  more  Uian  10  years  remaining  on 
their  license  would  find  it  beneficial  to 
voluntarily  implement  the  risk-informed 
alternative  requirements. 

D.  Selection  of  Candidate  Rules 

The  Commission  believes  that  the  set 
of  rules  to  be  considered  in  this  effort 
must  be  identified  early  so  that  rule- 
specific  issues  can  be  identified  and 
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addressed.  Also,  because 
implementation  of  any  rules  resulting 
from  this  effort  ii  optional,  the 
Commission  does  not  intend  to  expend 
resources  to  moqify  rules  that  industry 
does  not  expect  ta  implement,  unless 
the  modification! ;  are  necessary  to 
maintain  safety. '.  lowever,  the 
Commission  note  s  that  the  set  of  rules 
included  in  this  rffort  should  be  chosen 
such  that  implen  entation  of  the  rules 
will  require  little  or  no  exemptions. 
Therefore,  rules  t  lat  may  require 
exemptions  before  a  licensee  can 
implement  chan^  es  in  other  rules  [e.g., 
10  CFR  50.59)  sh  )uld  be  considered  in 
this  rulemaking  e  ffort. 

The  NRC  has  developed  and  applied 
a  systematic  approach  to  identify  the 
rules  that  should  be  included  in  this 
rulemaking  effort  A  scoping  review  of 
all  the  regulation!  i  in  10  CFR  parts  21, 
50,  52,  54,  and  IC  0  identified  a  set  of 
potential  candidate  rules  that  could  be 
included.  Screeni  ng  criteria  and  a  logic 
for  applying  thes<  criteria  were  then 
developed  to  ider  tify  the  subset  of  rules 
to  which  risk-infc  rmed  changes  can  be 
made  consistent  \  nth  the  intent  of  this 
effort.  The  screen  ng  criteria  were  based 
on  the  following  dements:  Maintaining 
safety,  improving  NfRC  staff  efficiency 
and  effectiveness,  reducing  unnecessary 
regulatory  burden ,  and  increasing 
public  confidence .  In  addition,  and 
because  this  effor  is  focused  solely  on 
special  treatment  requirements,  the  NRC 
limited  its  selecti(  in  to  those  rules  that 
include  special  tr  satment  requirements. 
Rules  which  wou  d  have  to  be  modified 
in  order  to  efficiei  itly  implement  other 
rules  included  this  effort  were  also 
included.  The  crileria  and  logic  were 
then  applied  to  th  b  set  of  potential 
candidate  rules  id  entified  by  the 
scoping  review.  T  le  screening  process 
and  results  are  illustrated  in  Figure  2. 
The  results  of  the  evaluations  of  the 
rules  against  each  of  the  screening 
criteria  are  presen  led  in  the  attached 
Table.  As  a  result  af  this  screening 
process,  the  NRC  las  identified  the 
following  candidate  rules  for  inclusion 
in  this  effort: 
10  CFR  part  50— Sections  50.34,  50.36, 

50.44,  50.48.  50  49.  50.54.  50.55, 

50.55a.  50.59.  5i).65.  50.71,  50.72,  and 

50.73 
10  CFR  part  50—/  ppendix  A  (GDCs  1, 

2.  3.  4.  37.  40.  4  I.  43,  45.  and  46), 

Appendix  B,  Ap  pendix  J.  Appendix 

R,  and  Appendix  S 
10  CFR  part  21.  52 ,  54.  100.  and 

Appendix  A  to  I  "art  100 

E.  Rulemaking  Altsmatives 

The  NRC  has  ev  duated 
rulemaking  and  h<  s 
sufficient  industry 


alternatives  to 
concluded  that,  if 
interest  exists, 


rulemaking  is  the  most  effective  tool  for 
implementing  the  type  of  generic 
changes  encompassed  by  this  effort,  ff 
sufficient  interest  does  not  exist,  review 
and  approval  of  a  limited  number  of 
exemptions  under  10  CFR  50.12  would 
be  more  efficient.  Assuming  industry 
interest  does  exist  as  has  been  indicated 
in  public  meetings,  the  NRC  has 
evaluated  several  rulemaking 
alternatives  to  accomplish  this  task. 
These  alternatives  are  discussed  below. 

1.  Define  New  Term 

This  alternative  would  entail  the 
definition  of  a  new  term  in  10  CFR  50.2 
[e.g.,  "safety-significant")  that  describes, 
for  the  purposes  of  special  treatment 
requirements,  which  SSCs  are  safety- 
significant  and.  therefore,  need  to  be 
within  the  scope  of  the  specicd 
treatment  requirements.  This  new  term 
would  then  be  incorporated  into  each 
rule  that  contains  special  treatment 
requirements  to  allow  licensees  to 
voluntarily  revise  the  scope  of  SSCs  that 
are  subject  to  special  treatment 
requirements.  To  determine  which  SSCs 
are  safety  significant,  the  Commission 
would  issue  a  new  Part  50  appendix 
that  contains  the  requirements 
governing  the  categorization  of  SSCs 
consistent  with  the  new  term  defined  in 
§  50.2.  Alternatively,  the  Commission 
could  issue  a  regulatory  guide  that 
contains  the  SSC  categorization 
guidance. 

Regulatory  treatment  requirements  in 
addition  to  the  special  treatment 
requirements  currently  in  the 
regulations  may  be  necessary  as  a  result 
of  the  risk  categorization  processes. 
These  additional  requirements  would 
have  to  be  added  to  the  regulations  and. 
therefore,  additional  changes  to  each 
affected  rule  may  be  required  to  ensure 
that  the  new  regulatory  treatment 
requirements  are  appropriately  captured 
in  the  regulations.  Because  this 
alternative  would  result  in  duplicate 
changes  to  multiple  rules,  the  NRC  did 
not  choose  this  alternative. 

2.  Redefine  Current  Terms 

This  alternative  would  expand  the 
definition  of  the  term  "safety -related"  in 
10  CFR  50.2,  or  as  an  alternative,  define 
the  term  "important  to  safety"  such  that 
the  redefined  term  would  contain  a 
portion  that  allows  special  treatment 
requirements  to  be  risk-informed. 
Licensees  could  then  elect  to  risk- 
inform  the  scope  of  SSCs  that  are 
subject  to  special  treatment  in  all  the 
applicable  rules.  This  approach  would 
expand  the  definitions  of  the  current 
terms  (which  reside  in  the  existing 
rules)  so  there  is  no  need  to  add  new 
terms  to  the  governing  regulations. 


However,  a  significant  effort  would  be 
required  to  review  all  the  regulations  to 
ensure  that  the  Commission  has  not 
unintentionally  revised  any  non-special 
treatment  rules  and  to  make  appropriate 
changes  to  preclude  such  occurrences. 
In  a  similar  fashion  to  the  "new  term" 
approach,  this  approach  would  also 
need  to  be  supplemented  with  either  a 
new  Part  50  appendix  that  contains  the 
requirements  governing  the  risk- 
informed  categorization  of  SSCs,  or  a 
regulatory  guide  that  contains  the  SSC 
categorization  guidance. 

This  alternative  would  introduce 
unnecessary  complications  and 
confusion  in  the  application  of  the 
terms  at  plants  that  choose  to 
implement  the  new  scope  for  a  subset  of 
the  special  treatment  requirements 
covered  in  this  effort,  or  for  some 
systems  and  not  others.  Such  a  situation 
would  restdt  in  the  use  of  similar 
language  with  different  meanings  in  the 
licensee's  licensing  basis  documents 
and  in  the  associated  plant 
implementation  documents. 
Furthermore,  regulatory  treatment 
requirements,  in  addition  to  those 
currently  in  the  regulations,  may  be 
necessary  as  a  result  of  the  risk 
categorization  processes.  These 
requirements  would  have  to  be  added  to 
the  regulations.  Therefore,  changes  to 
other  rules  may  still  be  required.  The 
NRC  did  not  choose  this  alternative. 

3.  Issue  New  Rule 

This  approach  entails  the 
development  of  a  new  rule  that  would 
be  added  to  Part  50.  The  rule  would 
"list"  the  provisions  that  contain  special 
treatment  requirements  that  may  have 
their  scope  risk-informed  in  accordance 
with  the  methodology  requirements 
contained  in  either  a  new  appendix  that 
would  also  be  added  to  Part  50,  or  in 
guidance  contained  in  a  regulatory 
guide  (similar  to  above  two  alternatives 
in  this  respect).  In  addition  to 
identifying  which  rules  can  be  risk- 
informed  for  special  treatment,  the  new 
rule  would  address  rule  specific  issues 
resulting  from  this  effort  and  contain 
new  requirements  concerning  the  type 
of  regulatory  treatment  that  SSCs  would 
receive. 

The  NRC  believes  that  this  alternative 
is  the  simplest  and  most  efficient 
regulatory  approach  because  it  appears 
to  not  require  defining  new  terms  which 
in  turn  requires  subsequent  revisions  to 
each  affected  rule.  In  addition,  this 
alternative  has  the  benefit  of  integrating 
all  the  affected  special  treatment 
requirements  into  one  rule  which  would 
make  it  easier  for  licensees  and  the  NRC 
to  implement.  Therefore,  the  NRC  has 
decided  to  proceed  with  this  alternative. 
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4.  Comprehensive  vs.  Phased 
Rulemaking 

The  NRC  considered  whether  it 
should  proceed  with  a  comprehensive 
rulemaking  covering  all  special 
treatment  requirements  or  a  phased 
approach.  The  NRC's  objective  is  to 
proceed  with  a  comprehensive 
rulemaking.  However,  the  NRC 
recognizes  that  this  approach  may  prove 
problematic.  Because  of  the  uniqueness 
of  the  special  treatment  requirements, 
the  potentially  different  effects  that  may 
result  from  modifying  these 
requirements,  cind  the  inconsistencies 
that  currently  exist  between  the  various 
special  treatment  requirements,  the  NRC 
notes  that  the  comprehensive 
rulemaking  approach  would  be  a  large  - 
and  complex  task.  The  comprehensive 
rulemaking  approach  appears  to  have  a 
greater  potential  for  delay  because  of  the 
time  required  to  review  each  of  the 
affected  requirements  and  the  potential 
for  issues  to  arise  that  can  have  impacts 
on  the  schedule.  A  comprehensive 
rulemaking  must  address  all  affected 
requirements  and  issues  before  the 
rulemaking  may  be  completed. 
Consequently,  this  might  delay 
implementation  of  some  rules  due  to 
complications  with  others.  If 
complications  do  arise,  the  NRC  may 
elect  to  proceed  with  a  phased  approach 
that  allows  the  NRC  to  issue  some 
revised  rules  while  continuing  to 
address  issues  that  arise  on  others. 

F.  Implementation 

1.  New  Appendix  vs.  Regulatory  Guide 
Each  of  the  alternatives  discussed  in 
Section  E  include  either  the 
development  of  a  new  Appendix  to  Part 
50  or  the  issuance  of  a  regulatory  guide 
that  would  contain  the  requirements 
governing  the  categorization  of  SSCs. 
The  NRC  has  considered  these  two 
alternatives  (a  new  appendix  vs.  a 
regulatory  guide)  and  concluded  that  a 
new  appendix  approach  is  preferred 
because  it  would  provide  a  more  stable 
and  predictable  regulatory  framework. 
Such  a  framework  should  result  in  the 
least  bvu-den  on  NRC  and  industry 
resources  both  from  the  standpoint  of 
any  prior  NRC  review  that  is  required 
and  from  the  standpoint  of  the  staffs 
inspection  of  this  task.  If  an  appendix 
can  be  constructed  that  when 
implemented  by  licensees  yields 
consistent,  objective,  enforceable,  and 
inspectable  results,  then  this  regulatory 
approach  should  allow  for 
implementation  of  the  resulting  risk- 
informed  special  treatment 
requirements  with  little  or  no  NRC 
review.  On  the  other  hand,  putting 
categorization  guidance  into  a 


regulatory  guide  would  require  that  tlje 
staff  review  and  approve  licensee 
submittals  prior  to  implementation 
because  of  the  flexibility  inherent  in  a 
regulatory  guide.  The  NRC  expects  the 
pilot  plant  program  to  enable  it  to 
determine  if  development  of  an 
appendix  in  lieu  of  a  regulatory  guide  is 
sufficient  to  support  a  no  prior  NRC 
review  regulatory  approach.  If  the  pilot 
plant  program  reveals  that  development 
of  the  appendix  does  not  minimize  the 
need  for  NRC  review,  the  NRC  will 
reconsider  whether  an  appendix 
remains  the  best  approach. 

2.  Additional  Guidance 

In  addition  to  either  an  appendix  or 
a  regulatory  guide,  the  Nuclear  Energy 
Institutes  (NEI)  has  indicated  that  it  will 
submit  an  implementing  document  for 
this  effort.  The  NRC  intends  to  review 
this  implementing  document.  The 
objective  of  this  review  will  be  to  reach 
agreement  with  NEI  concerning  the 
implementation  of  risk-informed  special 
treatment,  and  to  be  able  to  endorse  the 
NEI  guidance  in  a  regulatory  guide. 
Consequently,  the  Commission  does  not 
currently  plan  to  develop  draft 
regulatory  guidance  to  implement  this 
rulemaking.  Additional  NRC  efforts 
would  be  required  to  update  current 
regulatory  guides  that  address  the 
ciurent  SSC  categorization  approach,  as 
appropriate. 

G.  Pilot  Plant  Program 

The  Commission  beUeves  that  the 
pilot  plant  program  is  an  essential 
component  of  this  rulemaking  effort. 
The  purpose  of  this  program  would  be 
to  demonstrate  the  viability  of  the 
requirements  contained  in  the  resulting 
rule  and  appendix  before  final 
rulemaking  and  the  viability  of  the 
proposed  NEI  guidance  for  the 
implementation  of  the  resulting  rule  and 
appendix.  The  program  will  also  help 
the  NRC  identify  the  special  treatment 
requirements  that  industry  believes 
should  be  addressed. 

The  most  important  aspect  of  the  pilot 
plant  program  will  be  to  demonstrate 
the  viability  of  risk  categorization 
processes  to  establish  alternative  risk- 
informed  special  treatment 
requirements.  These  processes  must  be 
based  on  the  requirements  in  the 
resulting  rule  and  appendix  in  order  to 
provide  meaningful  feedback  on  the 
rulemaking  effort.  In  addition,  the 
categorization  processes  must  be 
evaluated  against  the  set  of  special 
treatment  requirements  they  are  applied 
to  so  that  critical  attributes  are 
appropriately  evaluated.  The 
categorization  processes  must  also  be 
applied  to  a  variety  of  plant  systems. 


including  mechanical  (active  and 
passive),  fluid,  and  electrical  systems, 
and  safety-related  and  nonsafety-related 
systems,  so  that  technical  aspects  of  the 
categorization  processes  and  their 
implementation  can  be  thoroughly 
exercised.  The  Commission  may 
explicitly  exclude  any  attributes  that  are 
not  exercised  by  the  pilot  plant  program 
from  consideration  in  this  effort. 

The  pilot  plant  program  must  be 
integrated  with  the  rulemaking  plan.  It 
must  agree  on  overall  and  plant-specific 
schedules  and  the  rules  to  be  piloted. 
Pilot  plant  program  participants  must 
conmiit  to  meet  the  resulting 
rulemaking  requirements  and  proposed 
NEI  guidance  for  categorization  and 
implementation.  In  addition,  pilot 
program  submittals  should  address  how 
design  basis  functions  will  be  preserved 
when  special  treatment  for  safety- 
related  SSCs  is  reduced  as  a  result  of  the 
risk  categorization  processes.  The 
discussion  should  address  how  these 
SSCs  will  be  treated  by  the  Ucensee's 
design  control  and  corrective  action 
programs.  Similarly,  licensees  should 
discuss  how  critical  attributes  identified 
by  the  risk  categorization  processes  will 
be  identified  and  controlled.  This 
applies  to  safety-related  and  non-safety- 
related  SSCs  that  are  found  to  be 
significant  as  a  result  of  the  risk 
categorization  processes.  The  processes 
established  should  be  capable  of 
reflecting  changes  to  the  facility  and 
categorizing  new  and  modified 
equipment  as  these  changes  are  made. 

H.  South  Texas  Exemption  Request 

In  addition  to  the  pilot  plant  program, 
the  Commission  notes  that  South  Texas 
Project  Nuclear  Operating  Company  has 
submitted  an  extensive  exemption 
request  related  to  a  number  of  special 
treatment  requirements.  This  submittal 
was  developed  before  initiation  of  this 
effort,  and  so  was  not  coordinated  with 
the  development  of  the  rulemaking 
plan.  Presently,  the  NRC  expects  to 
complete  review  of  this  submittal  before 
the  proposed  rulemaking  stage  of  the 
effort  would  begin.  The  NRC  believes 
that,  if  approved,  the  South  Texas 
exemption  request  will  serve  as  a  proof- 
of-concept  prototype  which  will  provide 
useful  information  and  experience  when 
the  rulemaking  for  this  effort  is 
developed. 

/.  Schedule 

The  NRC  has  developed  a  schedule 
covering  the  following  activities  which 
influence  this  rulemaking:  (1)  The  South 
Texas  exemption  request,  (2) 
development  and  issuance  of  this 
advanced  notice  of  proposed 
rulemaking.  (3)  the  pilot  plant  program, 
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(4)  NRC  review  of  the  NEI 
implementation  gi  idance,  (5) 
development  and  ssuance  of  the 
proposed  rulemak  ng,  and  (6) 
development  and  ssuance  of  the  final 
rulemaking.  The  N  RC  estimates  that  a 
final  rule  can  be  is  sued  by  March  of 
2002.  This  rulema  ang  includes 
milestones  that  de  }end  significantly  on 
NEI  to  develop  im  )lementation 


guidance  and  pilo' 


participants  to  develop  and  implement 
categorization  processes. 

m.  Specific  Propo  lal 

A.  Approach 


To  effect  the  des  :ribed 
Commission  is  cor  si 


proc  3ss 


Box  1  of  Figiu-e 
related  SSCs  that  a 
categorization 
significant 
These  SSCs  are 
safety  class  1 
this  box  would 
the  current  special 
requirements.  In 
that  some  of  these 
additional 
reliability  and  avai 
that  cause  the  SSC 
significant  are  not 
controlled  by 
requirements, 
currently  aware  of 
situation. 

Box  2  of  Figure  1 
that  are  nonsafety- 
risk-informed 
make  a  significant 
safety.  These  SSCs 
SSCs.  Examples  of 


plant  program 


changes,  the 
dering  an  approach 


that  consists  of  issuing  a  new  rule  (10 
CFIi  50.69)  and  a  new  appendix 
(Appendix  T  to  10  CFR  part  50).  The 
new  rule  Eind  appendix  would  allow 
licensees,  for  purposes  of  special 
treatment  requirements,  to  categorize 
SSCs  with  regard  to  their  importance  to 
plant  safety.  The  result  of  such  a 
rulemaking,  when  combined  with  the 
ciurent  deterministic  design  basis, 
would  result  in  SSCs  being  classified  in 
two  different  maimers.  One  would  be 
consistent  with  the  safety-related/non- 
safety-related  philosophy  that  exists 
today  for  the  deterministic  design  basis. 
The  other  would  be  consistent  with  a 
risk-informed  philosophy.  A  graphical 
depiction  of  the  results  of  the 
contemplated  changes  is  illustrated  in 


Figure  1 .  The  figure  is  only  intended  to 
provide  a  conceptual  understanding  of 
the  new  SSC  categorization  process.  The 
NRC's  thinking  on  this  matter  is 
continuing  to  evolve.  The  NRC  will 
explore  the  idea  of  more  than  two  levels 
of  safety  significance.  The  NRC  is 
requesting  stakeholder  feedback  on  the 
safety  significance  categories  in 
question  C.3  of  Section  V  of  this  notice. 
The  figure  depicts  the  current  safety- 
related  versus  nonsafety-related  SSC 
categorization  scheme  on  the  horizontal 
axis  with  an  overlay  of  the  new  risk- 
informed  categorization  on  the  vertical 
axis.  The  risk-informed  categorization 
would  group  SSCs  into  one  of  the  four 
boxes. 


Figure  1 :  Diagram  of  Categorization  and  Treatment 
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include  the  station  blackout  emergency 
diesel  generator,  the  startup  feedwater 
pump  for  pressurized  water  reactors 
(PWRs),  and  SSCs  used  for  "feed  and 
bleed"  operations  at  PWRs.  For  RISC-2 
SSCs,  there  will  probably  need  to  be 
requirements  to  maintain  the  reliability 
and  availability  of  the  SSCs  consistent 
with  the  PRA.  It  is  currently  envisioned 
that  the  new  rule  would  contain  the 
requirements  regarding  reliability  and 
availability  of  RISC-1  and  RISC-2  SSCs. 
Box  3  of  Figure  1  depicts  the  currently 
safety-related  SSCs  that  a  risk-informed 
categorization  process  determines  are 
not  significant  contributors  to  plant 
safety.  These  SSCs  are  termed  RISC-3 
SSCs.  The  rulemaking  effort  would 
revise  10  CFR  part  50  to  contain 
alternative  requirements  such  that 
RISC-3  SSCs  would  no  longer  be  subject 
to  the  current  special  treatment 
requirements.  For  RISC-3  SSCs,  it  is  not 
the  intent  of  this  rulemaking  to  allow 


such  SSCs  to  be  removed  fi'om  the 
facihty  or  to  have  their  functional 
capability  lost.  Instead,  the  RISC-3  SSCs 
will  need  to  receive  sufficient  regulatory 
treatment  such  that  these  SSCs  are  still 
expected  to  meet  functional 
requirements,  albeit  at  a  reduced  level 
of  assurance.  The  NRC  may  determine 
that  this  level  of  assurance  can  be 
provided  by  licensees'  commercial 
grade  treatment  programs.  It  is 
envisioned  that  the  new  rule  would 
contain  the  regulatory  treatments 
requirements  for  RISC-3  SSCs  (e.g.,  the 
new  rule  may  require  commercial 
treatment  for  RISC-3  SSCs). 

Box  4  of  Figure  1  depicts  SSCs  that 
are  nonsafety-related  and  continue  to  be 
categorized  as  not  being  significant 
contributors  to  plant  safety.  These  SSCs 
are  out  of  scope  of  both  the  current 
special  treatment  regulations  and  of  the 
new  rule.  The  functional  performance  of 
these  SSCs  would  be  controlled  under 
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the  Ucensee's  conunercial  grade 
program  (no  change  from  the  current 
requirements). 

B.  New  Rule  for  Part  50 

The  Commission  expects  that  the  new 
rule  that  would  (1)  identify  the  special 
treatment  requirements  in  the  cxirrent 
regulations  whose  scope  could  be 
modified  consistent  with  the 
requirements  resulting  from  this  effort, 

(2)  address  rule-specific  issues  that  arise 
as  a  result  of  the  new  scope  by,  for 
example,  specifying,  on  a  rule-by-rule 
basis,  the  appUcability  of  the  new  scope, 

(3)  specify  aU  additional  regulatory 
requirements  that  woidd  result  from  this 
effort,  and  (4)  reference  the  new 
appendix  as  providing  the  requirements 
governing  the  categorization  of  SSCs. 

C  New  Appendix  to  Part  50 

The  Commission  expects  that  the  new 
appendix  would  contain  the  elements 
discussed  below.  The  discussion 
consists  of  NRC  expectations  of  the  SSC 
categorization  process  and  is  not 
presented  as  proposed  rule  language. 
When  finalized,  the  appendix  would 
establish  minimum  requirements  for  the 
process  and  decision  criteria  for  use  in 
the  categorization  of  SSCs  into  two 
groups — those  that  have  safety 
significance  and  those  that  have  low 
safety  significance.  This  is  consistent 
with  the  process  to  categorize  SSCs  into 
RISC  classes  as  discussed  above  in 
which  the  safety  significant  and  low 
safety  significant  categorization  in  used 
in  the  vertical  axis. 

Appendix  T  to  Part  50 

Categorization  of  SSCs  Into  Risk-Informed 
Safety  Classes 

The  principal  activity  required  for  the 
categorization  of  structures,  systems  and 
components  (SSCs)  into  risk-informed  safety 
classes  is  the  categorization  of  the  SSCs    . 
according  to  safety  significance.  Treatment 
requirements  for  SSCs  will  be  dependent  on 
this  safety  classification.  This  appendix 
establishes  minimum  requirements  for  the 
process  and  decision  criteria  for  use  in  the 
categorization  of  SSCs. 

Process  for  Categorization 

The  determination  of  safety  significance  of 
SSCs  must  be  performed  as  part  of  an 
integrated  decision-making  process  which 
uses  both  risk  insights  and  traditional 
engineering  insights.  In  categorizing  SSCs.  it 
must  be  demonstrated  that  the  defense-in- 
depth  philosophy  is  maiqjained,  that 
sufficient  safety  margin  is  maintained,  and 
that  increases  in  risk  (if  any)  are  small. 

To  accomplish  these  objectives,  the  process 
to  categorize  SSCs  should  consist  of  the 
following  elements: 

(1)  Identification  of  current  treatment 
requirements  for  SSCs. 


(2)  Assessment  of  the  capability  of  the 
plant-specific  Probabilistic  Risk  Assessment 
(PRA)  to  support  the  categorization  process. 

(3)  Use  of  the  PRA  to  determine  the  relative 
importance  of  modeled  SSCs  to  accident 
prevention  and  mitigation. 

(4)  Use  of  an  integrated  decision-making 
panel  (IDP)  to  determine  the  safety 
significance  of  SSCs.  The  categorization  of 
SSCs  as  either  safety  significant  or  low  safety 
significant  must  include  considerations  of: 

a.  Results  of  the  PRA  importance 
evaluation. 

b.  Deterministic  and  other  traditional 
engineering  analyses. 

c.  Maintenance  of  the  defense-in-depth 
philosophy. 

d.  Maintenance  of  safety  margins. 

(5)  Evaluation  of  the  change  in  risk 
resulting  from  reclassifying  SSCs. 

a.  Determination  of  treatment  requirements 
for  SSCs  based  on  their  initial  safety 
significance  categorization. 

b.  Evaluation  of  the  overall  change  in  plant 
risk  as  a  result  of  changes  in  treatment 
requirements,  and  readjustment  (if  necessary) 
of  the  categorization  of  SSCs  based  on  this 
estimation  of  change  in  risk. 

(6)  Documentation  of  the  process  and  the 
decision  criteria  used  for  the  categorization 
of  SSCs. 

(7)  Monitoring  of  the  impact  of  the  change 
in  treatment  requirements. 

The  remainder  of  this  appendix  discusses 
requirements  and  decision  criteria  for  the 
above  elements  in  more  detail. 

Requirements  and  Decision  Criteria 
Element  (1):  Identification  of  Current 
Treatment  Requirements  for  SSCs 

All  safety-related  as  well  as  non-safety- 
related  SSCs  in  the  plant  are  within  the  scope 
of  this  categorization  process.  For  each  SSC 
where  changes  to  the  treatment  requirements 
are  considered,  current  requirements  must  be 
identified  and  documented  so  that  the  effect 
of  the  changes  can  be  more  easily 
understood. 

Element  (2):  Assessment  of  the  Capability  of 
the  PRA  to  Support  the  Categorization 
Process 

PRA  scope.  At  a  minimum,  a  PRA 
modeling  the  internal  initiating  events  at  full 
power  operations  must  be  used  for  SSC 
importance  analysis  and  determination  of 
change  in  risk  from  the  application.  The  PRA 
must  be  capable  of  quantifying  core  damage 
frequency  (CDF)  and  large  early  release 
frequency  (LERF).  When  categorizing  SSCs, 
the  licensee  shall  also  consider  external 
event  initiators,  as  well  as  the  shutdown  and 
low-power  modes  of  operation,  either  by  PRA 
modeling  or  by  the  integrated  decision- 
making process.  Element  (4)(b)  discusses  the 
requirements  for  cases  when  PRA  modeling 
is  not  available. 

PRA  quality.  The  PRA  should  conform  to 
the  consensus  ASME/ANS  PRA  Standard 
documents  as  endorsed  by  the  NRC.  In 
addition  to  the  technical  requirements,  the 
PRA  shall  conform  to  the  requirements  in  the 
areas  of  documentation,  configuration 
control,  quality  assurance,  and  peer  review. 
Where  elements  of  the  Standard  are  not  met, 
justification  of  why  these  elements  are  not 


important  to  the  results  must  be  documented 
and  available  for  NRC  review. 

PRA  updates.  The  PRA  must  reflect  the  as- 
built  and  as-operated  plant.  When  used  for 
SSC  categorization,  and  as  long  as  regulatory 
requirements  are  being  dictated  by  this 
categorization,  the  PRA  must  be  updated  on 
a  periodic  basis,  that  is,  annually  or  within 
six  months  after  each  refueling  outage 
provided  the  interval  between  successive 
updates  does  not  exceed  24  months.  These 
updates  are  mandatory  before 
implementation  of  changes  to  plant  design  or 
procedures  if  these  changes  affect  the 
categorization  of  SSCs.  A  PRA  update  is  also 
required  upon  receipt  of  new  PRA 
information  which  would  invalidate  the 
results  of  the  categorization  process.  Upon 
the  completion  of  the  PRA  update,  the  SSC 
categorization  shall  be  revisited  in 
accordance  with  Elements  3  through  5  of  this 
process  with  a  focus  on  the  impact  of  the 
changes  on  SSC  categorization. 
Elemest  (3):  Determination  of  Relative 
Importance  of  SSCs  Using  the  PRA 

Relative  importances  of  SSCs  modeled  in 
the  PRA  should  be  determined  using  PRA 
importance  measures.  The  results  of  this 
process  together  with  results  of  sensitivity 
studies  will  be  used  as  inputs  to  the 
integrated  decision-making  process  for  the 
categorization  of  SSCs. 

Risk  metrics  and  importance  measures. 
SSC  importances  must  be  determined  based 
on  both  CDF  and  LERF.  Importance  measures 
should  be  chosen  such  that  results  can 
provide  the  IDP  with  information  on  the 
relative  contribution  of  an  SSC  to  total  risk. 
Examples  of  importance  measures  that  can 
accomplish  this  are  the  Fussell-Vesely  (F-V) 
importance  and  the  Risk  Reduction  Worth 
(RRW)  importance.  Importance  measures 
should  also  be  used  to  provide  the  IDP  with 
information  on  the  safety  margin  available 
should  an  SSC  fail  to  function.  The  Risk 
Achievement  Worth  (RAW)  importance  and 
the  Bimbaum  importance  are  example 
measures  that  are  suitable  for  this  purpose. 
Screening  criteria.  Importance  measures 
do  not  directly  relate  to  changes  in  the 
absolute  value  of  risk.  Therefore,  the  criteria 
for  categorizing  SSCs  into  the  safety 
significant  and  the  low  safety  significant 
categories  shall  be  based  on  an  assessment  of 
the  overall  impact  of  SSC  re-categorization 
and  a  comparison  of  this  impact  to  the 
acceptance  criteria  for  changes  in  CDF  and 
LERF,  see  Element  (5)(b).  However,  in  the 
initial  screening  stages,  an  SSC  with  F-V 
<0.005  based  on  either  CDF  or  LERF.  and 
RAW  <2  based  on  either  CDF  or  LERF  can 
be  considered  as  potentially  low  safety 
significant.  Elements  4  and  5  must  be  carried 
out  to  confirm  the  low  safety  significance  of 
these  SSCs. 

Truncation  limit.  The  truncation  value 
used  for  PRA  model  quantification  must  be 
set  to  a  value  that  is  sufficiently  low  so  that 
the  resultant  minimal  cutsets  contain  the 
significant  contributors  to  risk  and  that  at 
least  95  percent  of  the  CDF  and  LERF  is 
captured  in  the  final  solution. 

Sensitivity  analyses.  The  sensitivity  of  SSC 
importances  to  uncertainties  in  the  parameter 
values  for  component  availability/reliability 
and  human  error  probabilities  should  be 
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measures,  the  IDP  must  verify  that  these 
SSCs  are  not  implicitly  depended  upon  in 
the  PRA.  The  IDP  must  determine  if: 

(i)  Failure  of  the  SSC  will  significantly 
increase  the  frequency  of  an  initiating  event, 
including  those  initiating  events  originally 
screened  out  in  the  PRA. 

(ii)  Failure  of  the  SSC  will  fail  a  safety 
function,  including  SSCs  that  are  assumed  to 
be  inherently  reliable  in  the  PRA  (e.g.,  piping 
and  tanks)  and  those  that  may  not  be 
explicitly  modeled  (e.g..  room  cooling 
systems,  and  instrumentation  and  control 
systems). 

(iii)  The  SSC  supports  operator  actions 
credited  in  the  PRA. 

(iv)  Failure  of  the  SSC  will  result  in  failure 
of  safety  significant  SSCs  (e.g.,  through 
spatial  interactions). 

If  any  of  the  above  conditions  are  true,  the 
IDP  should  use  a  qualitative  evaluation 
process  to  determine  the  impact  of  relaxing 
requirements  on  SSC  reliability  and 
performance.  This  evaluation  should  include 
identifying  those  failure  modes  for  which  the 
failure  rate  may  increase,  and  those  for  which 
detection  could  become  more  difficult.  The 
IDP  can  justify  low  safety  significance  of  the 
SSC  by  demonstrating  one  or  more  of  the 
following: 

•  The  reclassification  is  consistent  with 
the  defense-in-depth  philosophy  and 
sufficient  safety  margin  is  maintained. 

•  Relaxing  the  requirements  will  have 
minimal  impact  on  the  failure  rate  increase. 

•  Historical  data  show  that  these  failure 
modes  are  unlikely  to  occur. 

•  Such  failure  modes  can  be  detected  in  a 
timely  fashion. 

Element  (4)(b):  Use  of  Deterministic  and 
Other  Engineering  Analyses 

For  SSCs  identified  in  Element  (4)(a)  as 
low  safety  significant  by  the  PRA  as  well  as 
those  SSCs  outside  the  scope  of  the  PRA,  the 
IDP  must  verify  low  safety  significance  based 
on  deterministic  and  other  engineering 
analyses  and  insights,  operational 
experience,  and  information  from  licensing 
basis  documents  and  design  basis  accident 
analyses. 

Initiating  Events  and  Plant  Operating  Modes 
not  Modeled  in  the  PRA 

When  initiating  events  with  frequencies  of 
greater  than  10  ~*  per  year  are  not  modeled 
in  the  PRA.  or  when  the  low  power  and 
shutdown  plant  operating  modes  are  not 
modeled,  the  IDP  shall  demonstrate  that  the 
relaxation  of  regulatory  requirements  will  not 
unacceptably  degrade  plant  response 
capability  and  will  not  introduce  risk 
vulnerabilities  for  the  unmodeled  initiating 
events  or  plant  operating  modes.  For  these 
unmodeled  events,  the  IDP  assessment  must 
consider  whether  an  SSC  has  an  impact  on 
the  plant's  capability  to: 

(i)-Prevent  or  mitigate  accident  conditions; 

(ii)  Reach  and/or  maintain  safe  shutdowm 
conditions: 

(iii)  Preserve  the  reactor  coolant  system 
pressure  boundary  integrity; 

(iv)  Maintain  containment  integrity;  and 

(v)  Allow  monitoring  of  post-accident 
conditions. 


In  determining  the  importance  of  SSCs  for 
each  of  these  functions,  the  following  factors 
must  be  considered: 

•  Safefy  function  being  satisfied  by  SSC 
operation. 

•  Level  of  redundancy  existing  at  the  plant 
to  hilfill  the  SSCs  fiinction. 

•  Ability  to  recover  from  a  failure  of  the 
SSC. 

sbull  Performance  history  of  the  SSC. 

•  Use  of  the  SSC  in  the  Emergency 
Operating  Procedures  or  Severe  Accident 
Management  Guidelines. 

•  Cumulative  impacts  of  combinations  of 
SSC  unavailability  which  could  impact  an 
entire  system  or  critical  safety  function. 

Risk  Indices  Outside  the  Scope  of  the  PRA 

In  addition  to  being  safety  significant  in 
terms  of  CDF  and  LERF,  SSCs  can  also  be 
safety  significant  in  terms  of  other  risk 
metrics.  Therefore,  when  an  SSC  is  not 
identified  as  safety  significant  by  the  PRA, 
the  IDP  must  verify  low  safety  significance  by 
determining  if: 

(i)  The  SSC  is  a  part  of  a  system  that  acts 
as  a  barrier  to  fission  product  release  during 
severe  accidents; 

(ii)  The  SSC  is  depended  upon  in  the 
Emergency  Operating  Procedures  or  the 
Severe  Accident  Management  Guidelines; 
and 

(iii)  Failure  of  the  SSC  will  result  in 
unintentional  releases  of  radioactive  material 
even  in  the  absence  of  severe  accident 
conditions. 

If  any  of  the  above  conditions  are  true,  the 
LDP  should  use  a  qualitative  evaluation 
process  to  determine  the  impact  of  relaxing 
requirements  on  SSC  reliability  and 
performance.  This  evaluation  should  include 
identifying  those  failure  modes  for  which  the 
failure  rate  may  increase,  and  those  for  which 
detection  could  become  more  difficult.  The 
IDP  can  justify  low  safety  significance  of  the 
SSC  by  demonstrating  one  or  more  of  the 
following: 

•  The  reclassification  is  consistent  with 
the  defense-in-depth  philosophy  and 
sufficient  safety  margin  is  maintained. 

•  Relaxing  the  requirements  will  have 
minimal  impact  on  the  failure  rate  increase. 

•  Historical  data  show  that  these  failure 
modes  are  unlikely  to  occur. 

•  Such  failure  modes  can  be  detected  in  a 
timely  fashion. 

Element  (4)(c):  Maintaining  the  Defense-in- 
Depth  Philosophy 

When  categorizing  SSCs  as  low  safety 
significant,  the  IDP  must  demonstrate  that 
the  defense-in-depth  philosophy  is 
maintained.  Defense-in-depth  is  considered 
adequate  if  the  overall  redundancy  and 
diversity  among  the  plant's  systems  and 
barriers  is  sufficient  to  ensure  the  risk 
acceptance  guidelines  provided  in  Element 
(5)(b)  are  met,  and  that: 

•  Reasonable  balance  is  preserved  among 
prevention  of  core  damage,  prevention  of 
containment  failure  or  bypass,  and  mitigation 
of  consequences  of  an  offsite  release; 

•  System  redundancy,  independence,  and 
diversity  is  preserved  commensurate  with  the 
expected  frequency  of  challenges, 
consequences  pf  failure  of  the. system,  and 
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associated  uncertainties  in  determining  these 
parameters; 

•  There  is  no  over-reliance  on 
programmatic  activities  and  operator  actions 
to  compensate  for  weaknesses  in  the  plant 
design;  and 

•  Potential  for  common  cause  failures  is 
taken  into  account. 

Element  (4){d):  Maintenance  of  Safety 
Margins 

When  categorizing  SSCs  as  low  safety 
significant,  the  IDP  shall  demonstrate  that 
there  is  sufficient  safety  margins  to  account 
for  uncertainty  in  the  engineering  analysis 
and  in  the  supporting  data.  Safety  margin 
shall  be  incorporated  when  determining 
performance  characteristics  and  parameters 
(e.g.,  component,  system,  and  plant 
capability)  or  when  defining  mission  success 
criteria  (e.g.,  the  number  of  system  trains 
required  to  mitigate  an  initiating  event  or  the 
ability  of  an  SSC  to  perform  in  a  certain 
environment).  The  amount  of  margin  should 
depend  on  the  uncertainty  associated  with 
the  performance  parameters  in  question,  the 
availability  of  alternatives  to  compensate  for 
adverse  performance,  and  the  consequences 
of  failure  to  meet  the  performance  goals. 
Demonstration  of  available  safety  margins 
shall  be  accomplished  by  use  of  data  from 
pljuit  operations  or  research  studies,  or  by 
use  of  analyses  using  established  engineering 
codes  and  standards  or  NRC-approved 
alternatives. 

Element  (5):  Evaluation  of  the  Change  in  Risk 
Resulting  from  Reclassifying  SSCs 

The  change  in  risk  from  reclassifying  SSCs 
shall  be  quantified.  Elements  (5)(a)  and  (5)(b) 
provide  the  requirements  for  this 
quantification. 

Element  (5)(a):  Determination  of  Treatment 
Requirements  Based  on  Safety  Significance 

Where  regulatory  requirements  are  to  be 
relaxed  for  SSCs  categorized  as  low  safety 
significant  or  where  regulatory  requirements 
are  increased  for  SSCs  categorized  as  safety 
significant,  the  IDP  must  document  the 
functional  requirements  for  the  SSCs  and 
describe  the  process  to  assure  that  these 
requirements  are  preserved.  Based  on  the 
revised  requirements,  the  IDP  must 
document  and  justify  the  target  SSC 
reliability  and  availability. 

Element  (5)(b):  Assessment  of  the  Change  in 
Risk 

The  potential  impact  of  relaxing  treatment 
requirements  on  SSCs  must  be  evaluated  in 
an  integrated  manner.  Changes  in  CDF  and 
LERF  must  be  estimated  by  calculations 
where  the  failure  likelihood  of  SSCs  is 
changed  to  the  level  corresponding  to  the 
failure  likelihood  for  the  revised  treatment 
requirements. 

Changes  to  CDF  and  LERF  must  be  small. 
Plants  with  total  baseline  CDFs  of  lO"*  per 
year  or  less  will  be  permitted  CDF  increases 
of  10~'  per  year,  and  plants  with  total 
baseline  CDFs  greater  than  10  "•  per  year  will 
be  permitted  CDF  increases  of  10"*  per  year. 
Plants  with  total  baseline  LERFs  of  10"'  per 
year  or  less  will  be  permitted  LERF  increases 
of  10~*  per  year,  and  plants  with  total 
baseline  LERFs  greater  than  10  ~  '  per  year 


will  be  permitted  LERF  increases  of  10"'  per 
year. 

If  a  PRA  model  is  not  available  to  evaluate 
the  change  in  risk  from  an  external  initiating 
event  or  plant  operating  mode,  the  IDP  must 
provide  justification,  on  the  basis  of 
bounding  analyses  or  qualitative 
considerations,  that  the  risk  will  not  be 
sigiiificantly  impacted. 

Subsequent  changes  to  the  categorization 
of  SSCs  for  the  purpose  of  further  modifying 
regulatory  requirements  must  be  performed 
in  such  a  manner  where  plant  performance 
and  previous  changes  to  the  licensing  basis 
are  taken  into  account.  There  must  not  be  a 
pattern  of  systematic  increases  in  risk  as  a 
result  of  repeated  applications  of  the  SSC 
categori2:ation  process. 

Element  (6):  Documentation  of  the  Integrated 
Decision-Making  Process  and  the  Decision 
Criteria  Used 

Requirements  of  the  Integrated  Decision- 
Making  Panel 

Plant  procedure:  The  IDP  shall  be 
described  in  a  formal  plant  procedure  which 
includes: 

(i)  The  designated  chairman,  panel 
members,  and  panel  alternates; 

(ii)  Required  training  and  qualifications  for 
the  chairman,  members  and  alternates; 

(iii)  Requirements  for  a  quorum, 
attendance  records,  agendas,  and  meeting 
minutes; 

(iv)  The  decision-making  process; 

(v)  Documentation  and  resolution  of 
differing  opinions;  and 

(vi)  Implementation  of  feedback/corrective 
actions. 

Membership:  There  shall  be  at  least  five 
experts  designated  as  members  of  the  IDP. 
Expertise  in  the  following  fields  shall  be 
represented  on  the  IDP:  plant  operations, 
design  engineering,  systems  engineering, 
safety  analysis  engineering,  quality 
assurance,  plant  licensing,  and  probabilistic 
risk  assessment.  Members  may  be  experts  in 
more  than  one  field,  however  excessive 
reliance  on  any  one  member's  judgement 
should  be  avoided. 

Expertise:  The  licensee  shall  establish  and 
document  specific  requirements  for  ensuing 
adequate  expertise  levels  of  IDP  members, 
and  shall  ensure  that  expertise  levels  are 
maintained.  There  shall  be  at  least  three 
members  of  the  IDP  with  a  minimum  of  five 
years  experience  at  the  plant,  and  there  shall 
be  at  least  one  member  of  the  IDP  who  has 
worked  on  the  modeling  and  updating  of  the 
plant-specific  PRA  for  a  minimum  of  five 
years. 

Training:  The  IDP  shall  be  trained  in  the 
specific  technical  aspects  and  requirements 
related  to  the  categorization  process.  Training 
shall  address,  at  a  minimum — 

(i)  The  purpose  of  the  categorization; 

(ii)  Present  treatment  requirements  for 
SSCs  including  requirements  for  design  basis 
events; 

(iii)  PRA  fundamentals; 

(iv)  Details  of  the  plant-specific  PRA 
including  the  modeling  scope  and 
assumptions; 

(v)  The  role  risk  importance  measures 
including  the  use  of  sensitivity  studies; 


(vi)  The  assessment  of  SSC  failure  modes 
and  effects; 

(vii)  The  role  of  and  the  use  of  risk 
thresholds;  and 

(viii)  The  defense-in-depth  philosophy  and 
requirements  to  maintain  this  philosophy. 
Each  of  these  topics  must  be  covered  to  the 
extent  necessary  to  provide  the  IDP  with  a 
level  of  knowledge  sufficient  to  evaluate  and 
approve  SSC  categorization  using  both 
probabilistic  and  deterministic  information. 

Decision-making:  IDP  decision  criteria  for 
categorizing  SSCs  as  safety  significant  or  low 
safety  significant  shall  be  documented. 
Decisions  of  the  IDP  shall  be  arrived  at  by 
consensus.  Differing  opinions  shall  be 
documented  and  resolved,  if  ptossible.  If  a 
resolution  cannot  be  achieved  concerning  the 
safety  significance  of  an  SSC,  then  the  SSC 
shall  be  classified  as  safety  significant. 

Feedback  and  corrective  actions:  SSC 
categorization  shall  be  revisited  by  the  IDP 
when  the  PRA  is  updated  or  when  the  other 
criteria  used  by  the  IDP  are  affected  by 
changes  in  plant  operational  data  or  changes 
in  plant  design  or  plant  procedures. 

Documentation  of  the  IDP  Process 

The  following  shall  be  documented  and 
available  for  NRC  review: 

•  Results  of  the  relative  risk  importance  of 
SSCs  modeled  in  the  PRA  including  the 
results  of  sensitivity  analyses.  This  should 
include  separate  SSC  importances  for  the 
external  events  initiators  and  for  low  power 
and  shutdown  operations  when  these  events 
are  modeled  in  the  PRA. 

•  Results  of  the  final  SSC  categorization 
including  a  summary  of  IDP  deliberations  for 
each  SSC  classified  as  low  safety  significant 
and  each  non-safety-related  SSC  classified  as 
safety  significant.  Decision  criteria  in  terms 
of  qualitative  assessments,  assessments  for 
initiating  events  and  plant  operating  modes 
not  modeled  in  the  PRA.  defense-in-depth, 
and  safety  margins  must  be  included. 
Technical  basis  documents  used  to  support 
the  categorization  shall  also  be  available. 

•  Functional  requirements  for  each  SSC 
receiving  revised  treatment,  the  original 
treatment  requirements  for  these  SSCs.  the 
revised  requirements  for  these  SSCs,  target 
values  for  SSC  reliability  and  availability, 
and  the  process  that  will  be  used  to  assure 
these  functional  requirements  and  target 
values  will  be  preserved/met. 

•  The  overall  change  in  plant  risk  as  a 
result  of  changes  in  treatment  requirements, 
including  the  baseline  CDF  and  LERF  and  the 
change  in  this  CDF  and  LERF.  Changes  to 
plant  risk  from  all  previous  changes  to 
treatment  requirements  shall  also  be 
included. 

•  Requirements  for  the  IDP  including,  the 
plant  procedure,  expertise,  membership, 
training,  and  decision-making  guidelines. 
Meeting  minutes  should  also  be  included. 

•  The  PRA  used  and  the  supporting 
analyses,  together  with  a  description  of 
conformance  of  this  PRA  to  the  PRA 
Standards  documents. 

Element  (7):  Monitoring  of  the  Impact  of  the 
Change  in  Requirements 

A  performance  monitoring  and  corrective 
action  program  must  be  implemented  so  that 
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Results  of  the  monito  ing 
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rv.  Issues 

A.  Selective  Iwpleme  ntation 

"Selective  implementation"  is 
defined  as  implementing  the  changes 
resulting  from  this  e^ort  for  a  subset  of 
the  affected  special  tieatment 
requirements  or  imp!  ementing  the 
changes  for  a  subset  of  SSCs  at  a  facility, 
or  both.  The  NRC  is  c  onsidering  the 
argument  that  selecti  /e  implementation 
would  tend  only  to  n  (duce  unnecessary 
regulatory  burden  an  d  would  not  yield 
safety  benefits  where  the  risk 
importance  of  SSCs  1  lad  not  been 
recognized  by  the  cu  rent  regulatory 
framework.  However ,  selective 
implementation  may  be  possible  and 
even  necessary  to  soi  ae  degree. 

The  South  Texas  P  -oject  experience 
with  the  Graded  Qua  ity  Assurance 
program  has  demons  Tated  that 
implementation  of  th  e  resulting  changes 
for  only  10  CFR  part  50,  Appendix  B,  is 
not  beneficial  from  a  burden  reduction 
perspective  without  <  jxemptions  from 
other  regulations.  The  South  Texas 
Project  experience  hi  is  further  shown 
that  implementation  for  a  minimum  set 
of  rules,  in  combinat  ion  with  10  CFR 
part  50,  Appendix  B,  must  occur  before 
sufficient  benefits  ar  ;  realized.  The  NRC 
believes  that  this  fee  iback  applies  to 
most  of  the  current  s  jt  of  regulations. 
However,  even  with  he  experience  that 
South  Texas  Project  lad  with  10  CFR 
part  50.  Appendix  B  the  licensee  did 
not  request  exempti(  n  from  the  full  set 
of  regulations  identi;  ied  as  candidates 
for  this  effort.  In  addition,  none  of  the 
potential  pilot  plant  program 
participants  have  ex  )ressed  interest  in 
implementing  the  fu  1  set  of  rules  being 
considered.  As  a  result,  the  NRC 
currently  believes  th  at  a  sufficient 
amount  of  burden  re  duction  can  be 
achieved  with  selective  implementation. 

The  NRC  intends  lo  make  rule 
changes  so  that  exen  iptions  will  not  be 
required  for  licensee  s  wishing  to 


implement  the  risk-informed  regulatory 
regime  that  would  result  from  this 
effort.  Therefore,  the  NRC  currently 
believes  that  it  should  not  issue 
exemptions  to  allow  for  selective 
implementation  after  final  rulemaking. 

With  regard  to  safety,  the  NRC 
believes  that,  if  the  exemption  request 
submitted  by  South  Texas  Project  can  be 
foimd  acceptable,  the  NRC  would  have, 
in  effect,  determined  that  an  adequate 
level  of  safety  could  be  preserved 
without  having  to  adopt  all  changes 
resulting  from  this  effort.  Therefore,  the 
NRC  will  depend,  in  part,  on  the  results 
of  the  South  Texas  exemption  effort  to 
decide  this  issue. 

Selective  implementation  of 
alternative  regulatory  treatment 
requirements  would  introduce 
additional  complexity  into  the 
regulatory  process  and  the  NRC  will 
need  to  assess  the  practicality  of  the 
approach.  In  addressing  this  issue,  the 
NRC  will  need  to  establish  an 
implementation  approach  which 
recognizes  all  of  the  NRC's  outcome 
oriented  goals,  not  just  reducing 
unnecessary  regulatory  burden.  The 
NRC  is  continuing  to  evaluate  this  issue 
and  is  seeking  stalceholder  feedback  in 
Section  V.F.  of  this  advance  notice  of 
proposed  nilemaking. 

Mother  selective  implementation 
issue  is  whether  licensees  should  be 
allowed  to  implement  the  alternative  for 
certain  systems  and  not  others.  The  NRC 
expects  that  licensees  would  look  at  a 
comprehensive  set  of  systems  and 
components  as  it  applies  any  individual 
risk-informed  regulation.  U  a 
comprehensive  scope  of  equipment  is 
not  considered,  the  NRC  does  not 
believe  that  licensees  can  develop  an 
appropriate  risk-ranking  process  or 
identify  risk-significant  characteristics 
of  equipment  which  may  warrant 
additional  control.  For  example, 
licensees  would  be  expected  to  review 
systems  and  components  outside 
current  safety-related  boundaries  to 
identify  the  need  for  additional 
equipment  qualification  for  risk- 
significant  SSCs  at  the  same  time  that  it 
reviews  the  current  equipment 
qualification  scope  for  relaxation 
opportimities.  The  NRC  does  recognize, 
however,  that  implementation  would 
take  place  through  a  phased  approach 
by  licensees. 

The  NRC  recognizes  that  licensees 
may  elect  to  exclude  certain  systems 
from  the  detailed  risk-ranking  process 
based  on  their  prior  understanding  of 
the  importance  of  those  systems  to 
overall  safety.  Some  systems,  such  as 
the  reactor  protection  system,  can  be 
shown  to  be  very  important  without  an 
extensive  risk  evaluation.  Other  systems 


may  not  be  relevant  to  facility  safety  at 
all.  Licensees  may  determine  that  there 
is  little  benefit  from  a  detailed  risk 
categorization  process  for  such  systems. 
However,  to  ensure  that  this  effort  is 
implemented  correctly,  such  systems 
may  still  need  evaluation  to  assess  the 
risk-significant  attributes  from  a  risk- 
informed  perspective. 

The  Commission  is  continuing  to 
evaluate  this  issue  and  is  seeking 
stakeholder  feedback  on  this  issue  in 
Section  V.F.  of  this  advance  notice  of 
proposed  rulemaking. 

B.  Impact  on  Other  Regulations 

The  NRC  has  determined  that 
implementation  of  risk-informed 
alternatives  in  Part  50  may  affect 
implementation  of  other  regulations.  For 
example,  the  NRC  has  determined  that 
changes  to  Part  54  may  be  required  to 
accommodate  license  renewal  for  a 
facility  that  had  implemented  risk- 
informed  changes  encompassed  by  this 
effort.  The  scope  of  Part  54  is  explicitly 
defined  using  the  traditional 
deterministic  approach.  Therefore,  Part 
54  does  not,  without  change, 
acconmiodate  the  alternative  the  risk- 
informed  scope  that  would  result  from 
this  effort.  The  goal  of  the  license 
renewal  program  is  to  establish  a  stable, 
predictable,  and  efficient  license 
renewal  process.  The  NRC  believes  that 
a  revision  to  Part  54  at  this  time  would 
have  a  significant  effect  on  the  stability 
and  consistency  of  the  processes  being 
established  for  preparation  of  license 
renewal  applications  and  for  NRC 
review.  Allowing  a  volimtary  alternate 
scoping  criteria  would  necessitate  the 
development  of  an  alternate  license 
renewal  process.  Guidance  would  need 
to  be  developed  regarding  format  and 
content  of  a  renewal  application,  NRC 
review  criteria,  and  inspection  guidance 
for  conducting  onsite  scoping 
inspections. 

In  other  cases,  such  as  operator 
licensing  (Part  55),  rule  changes  may  not 
be  necessary.  Nevertheless,  licensees 
may  need  to  make  changes  to  programs 
implementing  these  regulations  in  order 
to  ensure  compliance. 

The  Commission  would  like  to 
identify  all  such  impacts  early  in  this 
effort  and  is,  therefore,  seeking 
stakeholder  input  on  this  issue  in 
Section  V.G.  of  this  advance  notice  of 
proposed  rulemaking. 

C.  Need  For  Prior  NRC  Review 

The  preferred  approach  for  this  effort 
is  to  avoid  the  need  for  prior  NRC 
review  and  approval  of  either  the 
licensee's  categorization  process  or  the 
results  of  that  process.  The  Commission 
intends  on  acWeving  this  by  issuing  a 
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detailed  and  enforceable  appendix 
which  would  yield  consistent,  objective, 
and  inspectable  results.  This  appendix 
is  being  developed,  in  part,  from 
existing  guidance  such  as  RG  1.174  and 
from  experience  gained  by  review  of  the 
South  Texas  Graded  Quality  Assurance 
methodology.  Several  significant  aspects 
of  the  proposed  categorization 
technique  rely  upon  subjective  and 
qualitative  judgement.  For  example,  it  is 
expected  that  an  expert  panel  will 
consider  defense-in-depth  and  margin  of 
safety  as  part  of  the  assessment  of  the 
significance  of  SSCs.  However,  these 
terms  are  often  defined  only  in  a 
qualitative,  not  quantitative,  sense. 
These  terms  are  difficult  to  translate 
into  enforceable  regulations  yielding 
consistent,  objective,  and  inspectable 
results.  Therefore,  use  of  these  concepts 
within  an  appendix  creates  a  significant 
challenge  to  the  NRC.  If  the  NRC  cannot 
develop  criteria  which  result  in 
consistent,  objective,  and  enforceable 
results,  some  level  of  NRC  review  and 
approval  will  be  necessary. 

No  prior  NRC  review  of  a  licensee's 
categorization  process  may  affect  the 
public  participation  process  concerning 
the  implementation.  With  no  prior  NRC 
review,  public  participation  would  be 
limited  to  the  rulemaking  process.  For 
example,  the  public  could  participate  by 
providing  input  on  this  advanced  notice 
of  proposed  rulemaking,  on  the  notice  of 
proposed  rulemaking,  in  public 
meetings,  etc.  However,  public 
participation  allowed  by  the  licensing 
amendment  process  {i.e.,  for 
implementation),  including  hearing 
rights  on  the  licensing  action,  would  not 
be  part  of  the  implementation  of  this 
effort  because  no  licensing  action  would 
need  to  take  place. 

The  Commission  is  seeking  comment 
on  this  issue  in  Section  V.H.  of  this 
advance  notice  of  proposed  rulemaking. 

D.  Identification  and  Control  of 
Attributes  Requiring  Special  Treatment 

The  NRC  anticipates  some  SSCs  that 
are  not  presently  subject  to  special 
treatment  requirements  to  be  identified 
as  significant  to  plant  safety  {i.e,  RISC- 
2  SSCs).  The  NRC  further  anticipates  to 
find  that  the  existing  special  treatment 
requirements  do  not  fully  address  some 
risk-significant  characteristics  of  SSCs 
that  are  significant  to  plant  safety 
(RISC-1  and  RISC-2  SSCs).  This  is 
anticipated  to  occur  because  the  risk- 
informed  categorization  processes  will 
address  some  severe  accident  concerns 
that  are  not  currently  addressed  by  the 
special  treatment  requirements.  The 
Commission  expects  to  develop 
regulatory  controls  for  RISC-1  and 
RISC-2  SSCs  to  ensure  risk-significant 


characteristics  of  these  SSCs  are 
adequately  preserved. 

The  Commission  expects  some  SSCs 
that  are  presently  subject  to  special 
treatment  requirements  to  be  identified 
as  being  of  low  significance  to  plant 
safety  (i.e.  RISC-3  SSCs).  However,  it  is 
not  the  intent  of  this  effort  to  redefine 
the  design  basis  events  that  a  plant  must 
analyze  to  demonstrate  compliance  with 
the  regulations.  Therefore,  this  effort 
will  not  allow  for  elimination  of  these 
components  from  the  plant.  In  addition, 
these  components  must  remain 
functional  to  meet  the  design  basis. 
Accordingly,  the  Commission  expects  to 
develop  regulatory  controls  for  RJSC-3 
to  ensure  that  they  would  be  maintained 
functional. 

The  Commission  is  considering  how 
to  identify  the  risk-significant  attributes 
for  RISC-1  and  RISC-2  SSCs  and  what 
regulatory  controls  to  establish  for  them 
to  ensure  that  they  are  adequately 
preserved.  The  Commission  is  also 
considering  what  regulatory  controls  to 
establish  for  RISC-3  SSCs  to  ensure  that 
they  would  be  maintained  functional. 
The  Commission  is  seeking  comment  on 
this  issue  in  Section  V.E.  of  this  advance 
notice  of  proposed  rulemaking. 

V.  Specific  Questions 

Comments,  advice,  and 
recommendations  on  a  proposed  rule 
reflecting  the  features  presented  above 
and  any  other  pertinent  points  are 
invited  from  all  interested  persons. 
Particularly,  comments  and  supporting 
reasons  are  requested  on  the  following 
questions  arranged  by  topic: 

A.  Approach 

A.l.  If  the  NRC  elects  to  pursue  a 
phased  rulemaking  approach,  how 
should  the  rules  identified  be 
prioritized/phased? 

A. 2.  Proceeding  with  changes  to 
special  treatment  requirements  before 
establishing  a  risk-informed  design  basis 
(establishment  of  a  risk-informed  design 
basis  is  being  addressed  by  a  separate 
task)  may  create  inconsistencies 
between  the  treatment  of  SSCs  emd  the 
functions  they  serve  for  the 
deterministic  design  basis.  Are  there 
any  detrimental  effects  (licensing  or 
otherwise)  associated  with  changing  the 
special  treatment  requirements  before 
changing  the  design  basis?  Please 
provide  a  discussion  of  the  detrimental 
effects  that  you  believe  would  result. 

A. 3.  (a)  What  should  the  proposed 
rule  state  in  order  to  clearly  identify  the 
scope  of  SSCs  in  each  special  treatment 
requirement  for  which  the  rule  provides 
a  regulatory  alternative?  (b)  If  the 
Commission  should  decide  to  impose 
alternative  requirements  to  the  special 


treatment  requirements  and/or  if  the 
Commission  should  decide  to  impose 
risk  requirements  on  RISC-1,  RISC-2. 
and/or  RISC-3  SSCs,  how  should  the 
proposed  rule  be  constructed  in  order  to 
clearly  identify  the  scope  of  SSCs  for 
which  the  alternative  requirements 
apply? 

A.4.  If  the  Commission  should  decide 
to  impose  alternative  requirements  to 
the  special  treatment  requirements  and/ 
or  if  the  Commission  should  decide  to 
impose  risk  requirements  on  RISC-1, 
RISC-2,  and/or  RISC-3  SSCs,  how 
should  the  alternative  requirements  be 
expressed  to  ensure  clarity  (please 
provide  examples  of  how  the 
requirements  should  be  phrased)? 
Should  the  alternative  requirements  be 
expressed  prescriptively  or  in  a 
performance-based  approach?  Should 
the  alternative  requirements  be  placed 
in  each  specific  special  treatment 
regulation  for  which  an  alternative  is 
being  provided,  or  should  the 
alternative  requirements  be  included  in 
the  proposed  new  rule? 

A. 5.  Please  provide  an  estimate  of  the 
expected  costs  and  benefits  of 
implementing  risk-informed  special 
treatment  requirements. 

A.6.  Please  comment  on  the  benefits 
of  risk-informing  10  CFR  50.36? 

B.  Screening 

B.l.  Are  the  screening  criteria 
reasonable  and  have  the  rules  that  have 
been  evaluated  (see  the  attached  Table) 
been  screened  correctly  against  the 
screening  criteria?  Please  provide  rule- 
specific  comments  on  reduction  of 
unnecessary  burden  and  the  need  to 
modify  a  rule  in  order  to  maintain  safety 
(Criterion  III). 

B.2.  Are  there  any  other  rules,  in 
addition  to  those  that  have  been 
evaluated,  that  should  be  considered  as 
part  of  this  effort?  Please  provide 
specific  comments  identifying  any  rules 
that  you  belief  should  be  considered " 
and  the  reasons  for  recommending  their 
inclusion. 

B.3.  Are  there  any  rules  that  have 
been  identified  for  inclusion  that  should 
not  be  included?  Please  provide  specific 
comments  identifying  those  rules  and 
the  reasons  for  recommending  their 
exclusion. 

C.  Categorization  Methodology 

C.l.  Are  the  elements  identified  for 
the  appendix  appropriate  and  adequate 
for  establishing  a  risk-informed  process 
to  categorize  SSCs  with  respect  to  their 
significance  to  safety? 

C.2.  Is  the  appendix  written  at  a  level 
sufficient  to  support  a  no  prior  NRC 
review  approach?  Are  there  specific 
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D.2.  Please  comment  on  the  need  or 
lack  of  need  to  pilot  each  of  the  rules 
affected  by  this  effort. 

E.  Identification  and  Control  of  Special 
Treatment  Attributes 

E.l.  How  shovdd  the  special  treatment 
requirements  for  SSCs  that  are  currently 
safety-related  for  one  reason  but  found 
to  be  safety  significant  for  a  different 
reason  be  modified?  Should  special 
treatment  of  safety-related  SSCs  be 
modified  to  address  risk-significant 
attributes  that  are  identified  as  a  result 
of  a  risk-informed  categorization 
process?  If  so,  how  should  treatment  be 
identified  and  controlled? 

E.2.  What  regulatory  treatment  should 
be  applied  to  safety-significant  SSCs 
which  are  not  currendy  safety-related? 

E.3.  Explain  whether  the  design 
control  and  procurement  requirements 
in  Appendices  A  and  B  of  10  CFR  part 
50  should  apply  to  safety-significant 
SSCs  which  are  not  currently  safety- 
related  (i.e..  RISC-2  SSCs). 

E.4.  (a)  Should  10  CFR  part  21 
requirements  be  imposed  upon  vendors 
who  supplied  safety-related  components 
to  licensees  who  subsequently  select  the 
new  regulatory  approach?  If  not,  what 
regulatory  basis  would  there  be  for  not 
imposing  such  requirements  on  those 
vendors?  Would  the  failure  to  impose 
Part  21  requirements  on  such  vendors 
be  inconsistent  vdth  the  underlying 
statutory  basis  for  Part  21,  viz..  Section 
206  of  the  Energy  Reorganization  Act  of 
1974,  as  amended?  What  regulatory 
provisions  are  necessary  to  assure  that 
the  underlying  purpose  of  Section  206 
and  10  CFR  part  21  are  fulfilled  under 
the  alternative  regulatory  approach? 

(b)  If  such  requirements  are  imposed, 
what  difficulties  would  such  vendors 
experience  in  fulfilling  their  Part  21 
responsibilities  and  how  could  these 
difficulties  be  addressed  in  this 
rulemaking?  What  specific  rule 
provisions  are  necessary  in  order  to 
fairly  impose  Part  21  vendors  who 
supply  basic  components  to  licensees 
who  ait  some  point  decide  to  adopt  the 
alternative  approach? 

(c)  Discuss  whether  the  alternative 
regulatory  approach,  with  respect  to  the 
new  categories,  is  inconsistent  with  the 
definition  of  basic  component  in 
Section  223.b  of  the  Atomic  Energy  Act 
(which  imposes  criminal  liabilities  for 
knowing  and  willful  violations  of  NRC 
rules,  regidations  orders  and  license 
conditions  that  result,  or  if  undetected 
could  have  resulted  in  significant 
impairment  of  a  "basic  component").  If 
there  is  an  inconsistency,  does  it  have 
any  adverse  effects  on  licensees?  What 
rulemaking  provisions  could  eliminate 
or  minimize  such  adverse  effects? 


E.5.  What  regulatory  treatment 
requirements  are  necessary  to  ensure  the 
functional  capabilities  of  SSCs  that  are 
safety-related  because  of  the  plant's 
deterministic  licensing  basis  but  found 
to  be  of  low  safety  significance  are 
maintained? 

E.6.  To  what  degree  should  severe 
accidents  be  incorporated  into  the 
licensing  basis  under  the  regulatory 
effort  to  risk-inform  special  treatment 
requirements? 

F.  Selective  Implementation 

F.l.  What  are  the  potential  advantages 
and  disadvantages  of  selective 
implementation  with  regard  to  selection 
of  rules  and  selection  of  systems? 

F.2.  What  bounds  should  be  set  on  the 
scope  of  SSCs  evaluated  under  a  risk- 
informed  regulatory  framework?  Should 
all  systems  be  evaluated,  or  can  some 
subset  be  considered? 

F.3.  What  limits  should  be  placed  on 
the  set  of  rules  for  implementation? 
Should  licensees  be  required  to 
implement  all  risk-informed  rules?  If 
not,  what  limitations  are  appropriate? 

F.4.  How  can  the  NRC  ensure  that 
additional  attention  is  given  to  risk 
significant  components  if  selective 
implementation  is  allowed? 

G.  Impact  on  Other  Regulations 

G.l.  What  regulations  may  be  affected 
by  risk-informed  changes  to  special 
treatment  requirements  in  Part  50  and 
how  are  these  regulations  affected? 

G.2.  For  those  licensees  implementing 
the  new  regulatory  approach:  (a)  What, 
if  any,  GDC  will  require  exemptions?  (b) 
U  exemptions  would  otherwise  be 
necessary,  is  there  a  way  and/a 
regulatory  basis  for  the  rulemaking  to 
exempt,  in  whole  or  part,  compliance 
with  those  GDCs  for  those  licensees 
choosing  the  alternative  regulatory 
approach? 

G.3.  Part  19  currently  requires  all 
licensees  to  post  NRC  Form  3.  Would  it 
be  more  or  less  confusing  if  all  licensees 
posted  a  single,  NRC-developed  Form  3 
that  covered  both  licensees  who  remain 
with  the  existing  regulatory  regime  as 
well  as  licensees  that  choose  the 
alternative  regulatory  approach;  or 
should  an  alternative  Form  3  be 
developed,  with  the  licensee  required  to 
post  the  applicable  Form  depending 
upon  whether  it  chose  to  implement  the 
alternative  regulatory  approach. 

G.4.  If  a  licensee  were  to  adopt  the 
alternative  regulatory  approach,  would 
there  be  any  inconsistency  or 
discrepancy  created  between  the  term 
"operability"  as  currently  used  in 
technical  specifications"  limiting 
conditions  for  operations  (LCOs)  and 
the  concept  of  "functionality"  as 
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proposed  for  SSCs  in  RISC-3?  Please 
describe  any  adverse  effects  in  detail, 
and  discuss  the  manner  in  which  these 
adverse  effects  can  be  avoided  or 
minimized. 

G.5.  What  changes  should  be 
considered  to  provide  consistency 
between  affected  regulations  and  risk- 
informed  scope  of  special  treatment? 

G.6.  Please  comment  on  the  need  and 
appropriateness  of  applying  a  risk- 
informed  scope  to  license  renewal  (i.e.. 
Part  54)? 

H.  Need  for  Prior  NRC  Review 

H.l.  Given  that  the  means  for  public 
participation  for  this  effort  is  through 
comment  in  response  to  this  advanced 


notice  for  proposed  rulemaking  and  in 
response  to  a  proposed  rulemaking,  is 
there  a  need  to  have  an  NRC  review 
process  such  that  there  will  be 
additional  public  participation  as  part  of 
the  licensing  amendment  process? 

H.2.  What  level  of  NRC  review  is 
appropriate  for  a  facility  making  the 
transition  to  a  risk-informed  regulatory 
regime? 

H.3.  What  regulatory  controls  need  to 
be  placed  on  licensees  to  implement 
risk-informed  changes  to  special 
treatment  without  prior  NRC  approval? 

H.4.  Please  comment  on  the  need  for 
revising  10  CFR  50.59  to  facilitate  the 
risk-informed  approach? 


The  preliminary  views  expressed  in 
this  docimient  may  change  in  light  of 
comments  received.  In  any  case,  there 
will  be  another  opportunity  for 
additional  public  comment  in 
connection  with  any  proposed  rule  that 
may  be  developed  by  the  Commission. 

The  authority  citation  for  this 
document  is:  42  U.S.C.  2201;  42  U.S.C. 
5841. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
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[FR  Doc.  00-5016  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  7590-01-C 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-57-AD] 
RiN2120-AA64 

Airworthiness  Directives;  CFM 
International,  S.A.  CFM56-3,  -3B,  and 
-3C  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMIMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  CFM 
International,  S.A.  CFM56-3,  -3B.  and 
-3C  series  turbofan  engines.  This 
proposal  would  discontinue  use  of 
certain  lubricants  no  longer  on  the 
manufacturer's  approved  Ust.  In 
addition,  this  proposal  would  require  a 
one-time  fan  disk  dovetail  wear 
measurement,  and  if  wear  exceeds 
certain  limits,  require  an  ultrasonic 
inspection  for  cracks  in  the  fan  disk, 
and,  if  necessary,  require  removal  from 
service  of  fan  disks  and  replacement 
with  serviceable  parts.  This  proposal  is 
prompted  by  reports  of  fan  disk  heavy 
wear  and  cracks.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  fan  disk  failure,  which  could 
result  in  cui  imcontained  engine  failure 
emd  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
April  3,  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-57-AD.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
submitted  to  the  Rules  Docket  by  using 
the  following  Internet  address:  "9-ane- 
adcomment@faa.gov".  Comments  may 
be  inspected  at  this  location  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
CFM  International,  S.A.,  Technical 
Publications  Department,  1  Neumann 
Way,  Cincinnati,  OH  45215;  telephone 
513-552-2981,  fax  513-552-2816.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 


FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  781-238-7132. 
fax  781-238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
peulicipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  commiuiications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-57-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-57-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  fan  disk 
heavy  wear  and  cracks  on  CFM 
International,  S.A.  CFM56-3,  -3B,  and 
-3C  series  turbofan  engines.  In  one  case, 
an  inflight  engine  shutdown  resulted 
ft-om  fan  blade  failure  at  the  root  area 
just  above  the  pressure  face.  In  addition, 
one  fan  disk  was  found  cracked  during 
a  routine  fluorescent  penetrant 
inspection  (FPI)  and  exhibited  heavy 
wear  on  the  pressure  face.  Investigation 
revealed  high  stress  around  the  dovetail 


pressure  face  resulting  from  the  use  of 
certain  fan  disk  dovetail  lubricants 
coupled  with  the  presence  of  certain  fan 
blade/damper  configurations.  This 
condition,  if  not  corrected,  could  result 
in  fan  disk  failure,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  aircraft. 

Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFM 
hitemational,  S.A.  CFM56-3/-3B/-3C 
Service  Bulletin  (SB)  No.  72-854, 
Revision  2,  dated  November  29,  1999. 
that  describes  procedures  for  the  one- 
time on-wing  fan  disk  dovetail  wear 
measurement  and  fan  disk  ultrasonic 
inspection.  This  AD  allows  the 
ultrasonic  inspection  to  be  done  on- 
wing  or  in  the  shop. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
discontinue  use  of  certain  lubricants  no 
longer  on  the  manufacturer's  approved 
list.  In  addition,  this  proposal  would 
require  a  one-time  fan  disk  dovetail 
wear  measurement,  and  if  wear  exceeds 
certain  limits,  require  an  ultrasonic 
inspection  for  cracks  in  the  fan  disk, 
and.  if  necessary,  require  removal  from 
service  of  fan  disks  and  replacement 
with  serviceable  parts.  The  compliance 
times  are  based  upon  the  fan  blade/ 
damper  configuration  and  engine  thrust 
rating.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
SB  described  previously. 

Economic  Analysis 

There  are  approximately  600  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  510 
engines  installed  on  aircraft  of  US 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  9  work  hours  per  engine 
to  accomplish  the  inspections  and 
replacement  of  blades  and  dampers,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $10,700  per  engine  for 
the  required  fan  blade/damper 
configuration.  The  manufacturer  has 
informed  the  FAA  that  an  estimated  140 
engines  may  need  fan  disk  replacement, 
at  $56,799  per  engine.  In  addition,  the 
FAA  estimates  that  159  work  hours 
would  be  required  to  remove  the  engine 
from  the  aircraft,  replace  the  fan  disk, 
and  return  the  engine  to  service.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  US  operators  is 
estimated  to  be  $15,019,860. 
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Regulatory  Impact 

This  proposal  doe^ 
federalism  impli 
Executive  Order  No 
would  not  have  a 
effect  on  the  States 
between  the  nationa 
the  States,  or  on  the 
power  and  responsifci 
various  levels  of 
Accordingly,  the 
with  state  authorities 
publication  of  this 

For  the  reasons 
certify  that  this 
Is  not  a  "significant 
under  Executive  Ore 
a  "significant  rule" 
Regulatory  Policies 
FR  11034,  February 
promulgated,  will 
economic  impact, 
on  a  substantial 
under  the  criteria 
Flexibility  Act.  A 
regulatory  evaluatio|i 
action  is  contained 
A  copy  of  it  may  be 
contacting  the  Rules 
location  provided 
ADDRESSES. 


not  have 
licatibns,  as  defined  in 
13132.  because  it 
substantial  direct 
)n  the  relationship 
government  and 
distribution  of 
ilities  among  the 
govtemment. 
FAjA  has  not  consulted 
prior  to 
oposal. 

jcussed  above,  I 
prop  osed  regulation  (1) 
■egulatory  action" 
er  12866;  (2)  is  not 
mder  the  DOT 
md  Procediues  (44 
26,  1979);  and  (3)  if 
have  a  significant 
positive  or  negative, 
nuqjber  of  small  entities 
Regulatory 
of  the  draft 
prepared  for  this 
n  the  Rules  Docket, 
obtained  by 
Docket  at  the 
utder  the  caption 


not 


of  the 
ccpy  I 
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List  of  Sub)ects  in 

Air  transportation 
safety.  Safety 

The  Proposed  Amei  idment 

Accordingly,  purs  uant 
authority  delegated 
Administrator,  the 
Administration 
39  of  the  Federal  Ai^iation 
(14  CFR  part  39)  as 


PART  3»-AIRWORTHINESS 
DIRECTIVES 


1.  The  authority 
continues  to  read  as 


Authority:  49  U.S.C 


;  amended  by 
new  airworthiness 


§39.13    [Amended] 

2.  Section  39.13 
adding  the  following 
directive: 

CFM  International,  S|\.:  Docket  No.  98- 
ANE-57-AD. 


Applicability:  CFM 
(CFMI)  CFM56-3,  -3^ 
turbofan  engines,  i 
to  Boeing  737  series  a 

Note  1:  This  airwor  h 
applies  to  each  engin( 
preceding  applicabili 
of  whether  it  has  beer 
repaired  in  the  area  s 
requirements  of  this 
have  been  modified, 
that  the  performance 
this  AD  is  affected. 


thj 
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CFR  Part  39 

Aircraft,  Aviation 


to  the 
to  me  by  the 
federal  Aviation 

to  amend  part 
Regulations 
ollows: 


pro  )oses 


c  itation  for  part  39 
follows: 


106(g),  40113,44701. 


ntemational,  S.A 
and  -3C  series 
nst^lled  on  but  not  limited 
rcraft. 


iness  directive  (AD) 
identified  in  the 
provision,  regardless 
modified,  altered,  or 
I  bject  to  the 

For  engines  that 
<  Itered,  or  repaired  so 
)f  the  requirements  of 
owner/operator  must 


V 


request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (h) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  disk  failure,  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  aircraft,  accomplish  the 
following: 

Wear  Measurement  (Thrust  Rating  Category 
A  Only) 

(a)  For  CFM56-3,  -3B.  and  -3C  series 
engines  operating  at  the  category  A  thrust 
rating  on  the  effective  date  of  this  AD,  that 
have  never  previously  operated  at  the 
category  B  or  C  thrust  ratings,  perform  a  one 
time  fan  disk  dovetail  wear  measiu'ement  in 
accordance  with  section  2.B.(1)  of  CFMI 
CFM56-3/-3B/-3C  Service  Bulletin  (SB)  No. 
72-854,  Revision  2,  dated  November  29, 
1999,  using  the  intervals  defined  in  section 
l.D.(l)(a)  of  the  SB,  and  the  current  fan  disk 
time  and  cycles  on  the  effective  date  of  the 
AD. 

Inspection 

(1)  Perform  a  local  ultrasonic  inspection  for 
cracks  in  the  fan  disk  in  accordance  with 
section  2.B.(2)  of  the  SB,  if  required  by  the 
wear  criteria  described  in  section  l.D.(l)(b)l 
of  the  SB. 

Removal 

(i)  Remove  from  service  prior  to  further 
flight  fan  disks  that  do  not  meet  the 
ultrasonic  inspection  criteria  defined  in 
paragraph  2.B.(2)  (d)  8b  of  the  SB,  and 
replace  with  a  serviceable  part. 

(ii)  Remove  from  service  within  50  cycles 
in  service  (CIS),  fan  disks  that  meet  the 
ultrasonic  inspection  criteria  defined  in 
paragraph  2.B.(2)  (d)8b  of  the  SB,  if  the  wear 
measurement  is  greater  than  or  equal  to  9 
mils. 

(2)  Install  dampers,  as  required,  in 
accordance  with  the  compliance  times  and 
criteria  described  in  section  l.D.(l)(b)I  of  the 
SB. 

Wear  Measurement  (Thrust  Rating  Category 
A,  if  the  Engine  Was  Previously  Operated  at 
Thrust  Rating  Categories  B  or  C) 

(b)  For  CFM56-3,  -33.  and  -3C  series 
engines  operating  at  the  category  A  thrust 
rating  on  the  effective  date  of  this  AD,  that 
have  previously  operated  at  the  category  B  or 
category  C  thrust  ratings,  perform  a  one-time 
fan  disk  dovetail  wear  measurement  in 
accordance  with  section  2.B.(1)  of  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-854,  Revision 
2,  dated  November  29,  1999,  using  the 
intervals  defined  in  section  l.D.(l)(a)  of  the 
SB,  and  the  current  fan  disk  time  and  cycles 
on  the  effective  date  of  the  AD. 

Inspection 

(1)  Perform  a  local  ultrasonic  inspection  for 
cracks  in  the  fan  disk  in  accordance  with 
section  2.B.(2)  of  the  SB,  if  required  by  the 


wear  criteria  described  in  section  l.D.(l)(b)2 
of  the  SB. 

Removal 

(i)  Remove  from  service  prior  to  further 
flight  fan  disks  that  do  not  meet  the 
ultrasonic  inspection  criteria  defined  in 
paragraph  2.B.(2)(d)8b  of  the  SB,  and  replace 
with  a  serviceable  part. 

(ii)  Remove  from  service  within  50  CIS,  fan 
disks  that  meet  the  ultrasonic  inspection 
criteria  defined  in  paragraph  2.B.(2)(d)8b  of 
the  SB,  if  the  wear  measurement  is  greater 
than  or  equal  to  9  mils. 

(2)  Install  dampers,  as  required,  in 
accordance  with  the  compliance  times  and 
criteria  described  in  section  l.D.(l)(b)2  of  the 
SB. 

Wear  Measurement  (Thrust  Rating  Category 
B,  Regardless  of  Whether  the  Engine  Was 
Previously  Operated  at  Thrust  Rating 
Categories  A  or  C) 

(c)  For  CFM56-3B  and  -3C  series  engines 
operating  at  the  category'  B  thrust  rating  on 
the  effective  date  of  this  AD,  regardless  of 
whether  the  engine  was  previously  operated 
at  thrust  rating  categories  A  or  C,  perform  a 
one-time  fan  disk  dovetail  wear  measurement 
in  accordance  with  section  2.B.(1)  of  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-854.  Revision 
2,  dated  November  29, 1999,  using  the 
intervals  defined  in  section  l.D.(l)(a)  of  the 
SB,  and  the  current  fan  disk  time  and  cycles 
on  the  effective  date  of  the  AD. 

Inspection 

(1)  Perform  a  local  ultrasonic  inspection  for 
cracks  in  the  fan  disk  in  accordance  with 
section  2.B.(2)  of  the  SB,  if  required  by  the 
wear  criteria  described  in  section  l.D.(l)(c)  of 
the  SB. 

Removal 

(i)  Remove  ft'om  service  prior  to  further 
flight  fan  disks  that  do  not  meet  the 
ultrasonic  inspection  criteria  defined  in 
paragraph  2.B.(2)(d)8b  of  the  SB,  and  replace 
with  a  serviceable  part. 

(ii)  Remove  from  service  within  50  CIS,  fan 
disks  that  meet  the  ultrasonic  inspection 
criteria  defined  in  paragraph  2.B.(2)(d)8b  of 
the  SB,  if  the  wear  measurement  is  greater 
than  or  equal  to  9  mils. 

(2)  Remove  and  replace  fan  blades  and 
install  dampers,  as  required,  in  accordance 
with  the  compliance  times  and  criteria 
described  in  section  l.D.(l)(c)  of  the  SB. 

Wear  Measurement  (Thrust  Rating  Categor> 
C,  Regardless  of  Whether  the  Engine  Was 
Previously  Operated  at  Thrust  Rating 
Categories  A  or  B) 

(d)  For  CFM56-3C  series  engines  operating 
at  the  category  C  thrust  rating  on  the  effective 
date  of  this  AD,  regardless  of  whether  the 
engine  was  previously  operated  at  category  A 
or  B  thrust  ratings,  perform  a  one-time  fan 
disk  dovetail  wear  measurement  in 
accordance  with  section  2.B.(1)  of  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-854,  Revision 
2,  dated  November  29, 1999,  using  the 
intervals  defined  in  section  l.D.(l)(a)  of  the 
SB,  and  the  current  fan  disk  time  and  cycles 
on  the  effective  date  of  the  AD. 
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Inspection 

(1)  Perform  a  local  ultrasonic  inspection  for 
cracks  in  the  fan  disk  in  accordance  with 
section  2.B.(2)  of  the  SB,  if  required  by  the 
wear  criteria  described  in  section  l.D.(l)(d) 
of  the  SB. 

Removal 

(i)  Remove  from  service  prior  to  further 
flight  fan  disks  that  do  not  meet  the 
ultrasonic  inspection  criteria  defined  in 
paragraph  2.B.(2)(d)8b  of  the  SB,  and  replace 
with  a  serviceable  part. 

(ii)  Remove  from  service  within  50  CIS,  fan 
disks  that  meet  the  ultrasonic  inspection 
criteria  defined  in  paragraph  2.B.(2](d)86  of 
the  SB,  if  the  wear  measurement  is  greater 
than  or  equal  to  5  mils. 

(2)  [Reserved] 

(e)  If  the  fan  disk  is  determined  to  be 
serviceable,  clean  and  lubricate  the  fan  disk 
and  fan  blade  using  the  instructions  in 
paragraph  2.B.(2)(d)8d  of  the  SB. 

Definitions 

(f)  The  category  A,  B,  and  C  thrust  ratings 
listed  in  paragraphs  (a)  through  (d)  of  this  AD 
are  defined  in  chapter  05  of  the  GFM56-3 
model  series  Engine  Shop  Manual,  CFMl- 
TP.SM.5. 

Lubricants 

(g)  After  the  effective  date  of  this  AD,  the 
following  lubricants  are  no  longer  approved 
for  use  on  the  CFMI  CFM56-3,  -3B,  and  -3C 
series  engines:  Sandstrom  27A,  ZIP  D5460, 
Surf-kote  A  1625,  Tiolube  70  and  Tiolube  75/ 
75. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

Ferry  Flights 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
February  24,  2000. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-5012  Filed  3-2-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228,  229,  230,  232,  239, 
240,  249,  250,  259,  260,  269,  270,  and 
274 

[Release  Nos.  33-7803;  34-42462;  35- 
27142;  39-2382;  IC-24319  File  No.  S7-05- 
00] 

RIN  3235-AH79 

Rulemaking  for  EDGAR  System 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  in  the  process  of 
modernizing  our  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
(EDGAR)  system.  On  June  28,  1999,  we 
began  accepting  filings  submitted  to 
EDGAR  in  HyperText  Markup  Language 
as  well  as  documents  submitted  in  the 
American  Standard  Code  for 
Information  Interchange  fonnat.  As  of 
that  date,  filers  have  had  the  option  to 
accompany  their  required  filings  with 
unofficial  copies  in  Portable  Document 
Format.  We  anticipate  that  we  will 
implement  the  next  stage  of 
modernization  (EDGAR  Release  7.0)  in 
late  May  of  this  year.  In  this  release,  we 
are  proposing  amendments  to  our  rules 
to  reflect  changes  to  filing  requirements 
that  will  occur  with  EDGAR  Release  7.0 
as  well  as  certain  other  changes  to 
clarify  or  update  the  rules.  We  address 
in  today's  proposed  amendments  the 
following  new  features:  inclusion  of 
graphic  and  image  files  in  HTML  filings; 
expanded  use  of  hyperlinks  in  HTML 
filings;  and  the  addition  of  the  Internet, 
and  removed  of  diskettes,  as  a  means  of 
transmitting  filings  to  the  EDGAR 
system.  We  also  propose  to  eliminate 
the  requirement  for  filers  to  submit 
Financial  Data  Schedules. 
PATES:  We  must  receive  your  comments 
on  or  before  April  3,  2000. 
ADDRESSES:  Please  submit  three  copies 
of  your  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  You  also 
may  submit  your  comments 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  Your 
comment  letter  should  refer  to  File  No. 
S7-05-00;  include  this  file  number  in 
the  subject  line  if  you  use  e-mail.  We 
will  make  comment  letters  available  for 
your  inspection  and  copying  in  our 
Public  Reference  Room,  450  Fifth  Street, 
NW,  Washington,  DC  20549.  We  also 
will  post  any  electronically  submitted 
comment  letters  on  our  Internet  Web 
Site  (http://www.sec.gov). 


FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  about  the  proposed 
rules,  please  contact  one  of  the 
following  members  of  our  staff:  in  the 
Division  of  Investment  Management, 
Ruth  Armfield  Sanders,  Senior  Special 
Counsel,  or  Shaswat  K.  Das,  Attorney, 
(202)  942-0978;  and  in  the  Division  of 
Corporation  Finance,  Carol  P.  Newman 
Weiss,  Accountant,  (202)  942-2940.  If 
you  have  questions  about  the 
development  of  the  modernized  EDGAR 
system,  please  contact  Richard  D. 
Heroux,  EDGAR  Program  Manager,  (202) 
942-8885,  in  the  Office  of  hiformation 
Technology. 

SUPPLEMENTARY  INFORMATION:  Today  we 
propose  amendments  to  the  following 
rules  relating  to  electronic  filing  on  the 
EDGAR  system:  Item  601  of  Regulation 
S-B'  imder  the  Seciu-ities  Act  of  1933 
(Securities  Act);^  Item  601  of  Regulation 
S-K'  under  the  Securities  Act;  Rules 
110  and  483*  under  the  Securities  Act; 
Forms  S-2,  S-3,  and  S-8^  under  the 
Secvuities  Act;  Rules  11,  12,  103,  104, 
105,  302,  303.  304,  311  and  501  of 
Regulation  S-T®  Rule  0-2''  under  the 
Exchange  Act  of  1934  (Exchange  Act);* 
Rule  21^  and  Forms  U5S,  U-1,  U-13-60 
and  U-3A-210  under  the  Public  Utility 
Holding  Company  Act  of  1935  (Public 
Utility  Act);"  Rule  O-512  under  the 
Trust  Indenture  Act  of  1939  (Trust 
Indenture  Act);i3  Rules  8b-2,  8b-23, 
and  8b-32i*  and  Form  N-SAR'^  under 
the  Investment  Company  Act  of  1940 
(Investment  Company  Act);'^  and  Form 
ET^^  under  the  Securities  Act,  the 
Exchange  Act,  the  Public  Utility  Act,  the 
Trust  Indenture  Act,  and  the  Investment 
Company  Act.  Today  we  also  propose  to 
remove  the  following  rules  from 
Regulation  S-T:  Rules  401  and  402.'" 

ftlGAR  Release  7.0  will  include  the 
following  new  features  that  we  address 
in  the  amendments  we  propose  today: 

•  The  ability  to  include  graphic  and 
image  files  in  HTML  filings; 


'17  CFR  228.601 

» 15  U.S.C.  77a  et  seq 

'17  CFR  229.601 

*  1 7  CFR  230. 1 10  and  230.483. 

>  17  CFR  239.12,  239.13,  and  239.16b 

•17  CFR  232.11.  232.12,  232  103.  232.104. 
232.105,  232.302,  232.303,  232.304,  232.311  and 
232.501. 

M7  CFR  240.0-2. 

•15  U.S.C.  76a.  et  seq 

•17  CFR  250.21. 

'0  17  CFR  259.5a.  259.101.  259.313  and  259  402. 

"  15  U.S.C.  79a,  e(  seq. 

'2  17  CFR  260.0-5. 

■M5  U.S.C.  77SSS.  ef  se</. 

'<  17  CFR  270.8b-2,  270.8b-23  and  270.8b-32. 

•M7  CFR  274.101. 

••15U.S.C.  80a-l  etseq 

>'  17  CFR  239.62.  249.445,  259.601 .  269.6  and 
274.401. 

>•  17  CFR  232.401  and  232.402. 
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•  The  ability  to  us< 
HTML  filings,  includ 
documents  within  a 
previously  filed  docu  ments 
public  web  site  EDG4R 
www.sec.gov; 

•  The  addition  of 
removal  of  diskettes, 
means  of  transmittin 
EDGAR  system; 

•  The  removal  of 
submit  Financial  Dat;  i 

We  also  request  coi  nment 
future  EDGAR  rulemi  iking 
connection  with  EDG  AR 
and  bringing  more  of 
EDGAR  system  on  a 


hyperlinks  in 
ng  links  between 
^bmission  and  to 
on  our 
database  at 


the  Internet,  and 

IS  an  available 

filings  to  the 

the  requirement  to 
Schedules. 

concerning 
projects  in 
modernization 
our  filings  into  the 
I  aandatory  basis. 


I.  ModeraizatioH  of  ^DGAR 

A.  Background 

\n  1984,  we  initiated  the  EDGAR 
system  to  automate  tl  le  receipt, 
processing,  and  disse  mination  of 
documents  required  o  be  filed  with  us 
undOT  the  Securities  \ct,  the  Exchange 
Act,  the  Public  UtilitV  Act,  the  Trust 
Indenture  Act,  and  tne  Investment 
Company  Act.  Since  p996,  we  have 
required  all  domestiq  public  companies 
to  make  their  filings  felectronicaUy 
through  the  EDGAR  !  ystem,  absent  an 
exemption.  EDGAR  f  lings  are 
disseminated  electro  lically  and 
displayed  on  our  wel )  site  at  http:// 
www.sec.gov.  The  E  XiAR  system's 
broad  and  rapid  diss  »mination  benefits 
the  public  by  allowii  ig  investors  and 
others  to  obtain  infoimation  rapidly  in 
electronic  format.  El(  (Ctronic  format  is 
easy  to  search  and  le  ads  itself  readily  to 
financial  analysis,  ui  ing  spreadsheets 
and  other  methods. 

Recent  technologii  al  advances,  most 
notably  the  rapidly  €  xpanding  use  of  the 
Internet,  have  led  to  unprecedented 
changes  in  the  mean  >  available  to 
corporations,  govern  ment  agencies,  and 
the  investing  public  to  obtain  and 
disseminate  information.  Today  many 
companies,  regardle  is  of  size,  make 
information  availabl  j  to  the  public 
through  Internet  wel  i  sites.  On  those 
sites  and  through  lir  ks  ft-om  one  web 
site  to  others,  indivi  luals  may  obtain  a 
vast  amoimt  of  infor  nation  in  a  matter 
of  seconds.  Advanct  d  data  presentation 
methods  using  audio,  video,  and 
graphic  and  image  n  laterial  are  now 
available  through  even  the  most 
inexpensive  person!  J  computers  or 
laptops. 

Last  year,  we  ado  ited  rules  to  begin 
the  modernization  t  f  the  EDGAR  system 
to  accommodate  sor  le  of  the  changes  in 
technology  occurrin  i  since  the  system 
was  developed.  On  ^iarch  10,  1999.  we 
issued  a  release  pro  losing 


amendments  ^^  and,  on  May  17, 1999,  a 
release  adopting  amendments  ^°  to  our 
rules  to  reflect  initial  changes  to  filing 
requirements  resulting  from  EDGAR 
modernization,  as  well  as  certain  other 
changes  to  clarify  or  update  the  rules. 
On  June  28,  1999,  we  began  allowing 
filers  to  submit  documents  to  EDGAR  in 
HyperText  Markup  Language  (HTML) 
format  21  and  to  accompany  their 
required  filings  with  unofficial  copies  in 
Portable  Document  Format  (PDF).  Today 
we  are  proposing  rule  changes  to 
implement  the  next  stage  of  EDGAR 
modernization. 

In  respcmse  to  our  request  for 
comments  in  the  1999  proposing 
release,  we  received  a  number  of 
comment  letters  with  suggestions 
concerning  the  evolving  EDGAR  system. 
Many  of  these  comments  addressed 
divergent  concerns  of  filers,  filing 
agents,  disseminators,  and  public  users 
of  the  EDGAR  database.  We  appreciate 
the  need  to  balance  the  competing 
interests  of  these  parties  in  order  to  have 
a  system  that  adequately  addresses  the 
fundamental  needs  of  each.  We  have 
considered  and  will  continue  to 
consider  these  comments  in  connection 
with  future  planning  for  the  system  and 
rulemaking  related  to  all  stages  of 
EDGAR  modemization.22 

B.  HTML/PDF  Environment 

The  purpose  of  om-  current  EDGAR 
contract  is  to  modernize  EDGAR  over 
the  next  two  years  to  make  the  system 
easier  for  filers  to  use  and  the 
docimients  more  attractive  and  readable 
for  the  users  of  public  information. 
Since  June  28,  1999,  filers  have  been 
able  to  submit  most  filings  to  us  in 
either  HTML  or  ASCII  format.  We 
expect  that  HTML  will  eventually 
replace  ASCII  for  most  filings.  Also, 
since  June  28,  1999,  filers  have  been 
able  to  submit  unofficial  copies  of 
filings  in  PDF.  In  this  release,  we  refer 
to  the  required  filings  that  filers  must 
submit  only  in  either  ASCII  or  HTML 
formats  as  "official  filings."  We  refer  to 
the  PDF  documents  as  "unofficial  PDF 
copies"  because  filers  may  not  use  them 


"Rulemaking  for  EDGAR  System.  Release  Nos. 
33-7653;  34-41150;  IC-23735  (Mar.  10,  1999)  164 
FR  12908)  (the  1999  proposing  release). 

2° Rulemaking  for  EDGAR  System.  Release  Nos. 
33-7684;  34-41410;  IC-23843  (May  17,  1999)  (64 
FR  27888]  (the  adopting  release). 

2>  We  continue  to  allow  filers  to  submit 
documents  in  the  text-based  American  Standard 
Code  for  Information  Interchange  (ASCII)  format. 

22  You  may  read  and  copy  comment  letters 
submitted  in  response  to  our  1999  proposing  release 
in  our  Public  Reference  Room.  450  Fifth  Street,  NW, 
Washington.  DC  20549  in  File  No.  S7-9-99.  You 
also  may  read  the  comment  letters  that  were 
submitted  electronically  on  our  web  site  (http:// 
www.sec.gov). 


instead  of  HTML  or  ASCII  documents  to 
meet  filing  requirements. 

Our  plan  for  the  evolution  of  the 
EDGAR  system  is  to  continue  the 
HTML/PDF  environment.  Unlike  ASCD 
documents,  HTML  and  PDF  dociunents 
have  the  potential  to  include  graphics, 
varied  fonts,  and  other  visual  displays 
that  filers  use  when  they  create  Internet 
presentations  or  material  for 
distribution  to  shareholders.  Up  to  this 
point,  the  EDGAR  system  has  had 
limited  support  for  HTML  documents. 
The  system  accepts  HTML  dociunents 
that  contain  only  a  limited  set  of  tags 
(commands  and  identifying 
information). 

In  this  release,  we  describe  how  the 
EDGAR  system  will  change  with 
EDGAR  Release  7.0,  and  we  propose 
corresponding  rule  changes.  ^3  We  now 
propose  to  expand  the  EDGAR  system 
so  that  it  will  be  able  to  accept  and 
display  filings  that  use  graphic  and 
other  visual  presentations  and  provide 
links  to  previously  filed  documents 
appearing  on  our  public  web  site 
EDGAR  database. 

We  hope  ultimately  to  enable  filers  to 
submit  documents  to  the  EDGAR  system 
that  can  appear  in  substantially  the 
same  graphic  format  as  those  prepared 
by  the  filer  for  delivery  to  investors  and 
the  marketplace.  These  advances  would 
greatly  expand  the  amount  and  kinds  of 
information  that  we  can  make  available 
to  investors  and  other  members  of  the 
public  through  the  EDGAR  system. 
These  advances  also  would  ease  the 
burden  upon  filers,  by  enabling  the 
submission  of  documents  to  the  EDGAR 
system  in  a  format  similar  to  that  in 
which  documents  are  presented  to  the 
public  and  to  investors.  However,  as 
discussed  below,  these  advances  also 
pose  significant  issues  concerning  the 
rules  governing  dociunents  filed  with  us 
imder  the  EDGAR  system,  which  we 
must  address  before  these  advances  are 
implemented. 

Currently,  some  filers  use  multi- 
media prospectuses,  including  videos, 
CD-ROMs,  and  streamed  video  or  audio 
files  that  can  be  played  over  the 
Internet.  The  current  EDGAR 
modernization  contract  will  not 
accommodate  these  media,  but  we  may 


23  Before  Release  7.0  in  May  of  this  year,  we  will 
revise  the  EDGAR  Filer  Manual  to  reflect  technical 
changes  we  will  implement  with  that  release.  The 
EDGAR  Filer  Manual  sets  forth  the  technical 
formatting  requirements  governing  the  preparation 
and  submission  of  electronic  filings  through  the 
EDGAR  system.  Filers  must  comply  with  the 
provisions  of  the  Filer  Manual  to  assure  timely 
acceptance  and  processing  of  electronic  filings.  See 
Rule  301  of  Regulation  S-T  (17  CFR  232.301]. 
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consider  whether  to  include  some  of 
these  media  in  the  future.^* 

C.  Use  of  HTML 

We  have  not  and  are  not  now 
proposing  to  require  the  use  of  HTML 
for  filings.  However,  we  expect  to 
require  HTML  for  most  filings  in  the 
future.^s  so  we  encourage  filers  to  use  it 
and  gain  experience  with  this  format  if 
they  do  not  have  it  already.  We  are 
providing  technical  support  for  filers  to 
assist  them  in  submitting  and  correcting 
HTML  documents  through  our  filer 
technical  support  function.  We  request 
comment  on  how  soon  filers  will  be  able 
to  submit  most  documents  in  HTML 
format  and  whether  we  should  exclude 
any  specific  category  of  documents 
(such  as  exhibits)  from  the  HTML 
format  requirement. 

Currently,  if  HTML  is  used,  each 
EDGAR  document  may  consist  of  no 
more  than  one  HTML  file.  In  the  1999 
proposing  release,  we  requested 
comment  on  whether  to  allow  filers  to 
submit  EDGAR  documents  composed  of 
multiple  linked  HTML  files.  Some 
commenters  were  concerned  about 
printing  and  downloading  documents 
consisting  of  large  HTML  files. 
However,  due  to  concerns  about  the 
order  in  which  documents  appear  and 
are  printed,  we  are  continuing  the 
requirement  that  each  HTML  document 
consist  of  no  more  than  one  HTML  file 
(with  associated  graphics  files). 

Currently,  filers  must  use  a  set  of 
permissible  HTML  3.2  tags  in  their 
HTML  documents.  As  discussed  below, 
we  propose  to  designate  a  new  set  of 
permissible  HTML  3.2  tags  for  EDGAR 
Release  7.0,  adding  tags  to  allow 
graphics  emd  more  hypertext  links. 
Filers  will  be  able  to  take  advantage  of 
the  expanded  tagging  for  graphics  and 
hypertext  links  only  through  the  use  of 
a  modernized  version  of  EDGARLink.-^ 
These  permissible  tags  allow  for  most 


^■'  As  noted  in  our  release  proposing  rules  on  the 
regulation  of  securities  offerings,  we  must  consider 
factors  such  as  security;  development  and 
maintenance  costs;  costs  of  database  storage;  how 
these  materials  should  be  disseminated  to  the 
public;  whether  investors  would  have  as  ready 
access  to  these  materials  as  to  the  current  electronic 
filings;  how  to  meet  the  archival  requirements  for 
storage  of  these  materials;  wide  divergence  in 
industry  standards  for  most  multi-media  formats; 
and  how  to  assure  that  filed  documents  continue  to 
be  readable  in  the  future,  since  applications  that 
present  these  media  may  change  or  even  disappear 
over  time.  See  Section  VII. B  of  "The  Regulation  of 
Securities  Offerings,"  Securities  Act  Release  No. 
7606A  (Nov.  13,  1998)  (63  FR  67174). 

25  We  plan  to  keep  Form  N-SAR  and  Form  13F 
as  ASCII  format  submissions.  Rule  105(a)  [17  CFR 
232.105(a)].  However,  filers  have  the  option  of 
submitting  exhibits  to  Form  N-SAR  as  HTML 
documents. 

^*  We  discuss  the  modernized  EDGARLink  in 
Section  I.I  below. 


formatting  capability  while  eliminating 
active  content  and  certain  classes  of 
hypertext  links.  We  plan  to  move  to  a 
set  of  permissible  HTML  4.0  tags  in  a 
future  EDGAR  system  release. 

D.  Use  of  PDF 

In  addition  to  allowing  the  use  of 
HTML  for  filings,  we  permit  filers  to 
submit  a  single  unofficial  PDF  copy  of 
each  document.  27  These  copies  are 
disseminated  publicly.  Unofficial  PDF 
documents  retain  all  the  fonts, 
formatting,  colors,  images,  and  graphics 
contained  in  an  original  document.  The 
unofficial  PDF  copy  is  optional,  but  the 
rules  require  that,  if  an  unofficial  PDF 
copy  of  a  document  is  submitted,  it 
must  be  substantively  equivalent  ^^  to 
the  document  contained  in  the  official 
filing  of  which  it  is  a  copy.  Further, 
filers  may  not  make  a  submission 
consisting  solely  of  PDF  documents: 
filers  must  include  unofficial  PDF 
copies  only  in  submissions  that  contain 
official  filings  in  HTML  or  ASCII  format. 

Some  filers  have  offered  to  submit 
redlined  unofficial  PDF  copies  of  their 
filings  along  with  their  correspondence 
submissions  for  the  convenience  of  the 
staff  in  its  review. ^s  Currently,  Rule 
104  30  of  Regulation  S-T  would  prevent 
such  submissions.  We  agree  that 
allowing  such  submissions  may 
facilitate  staff  review,  and  we  propose  to 
amend  Rule  104  to  provide  that 
unofficial  PDF  copies  in  correspondence 
documents  may  differ  from  the  contents 
of  the  associated  ASCII  or  HTML 
correspondence  document.  This  will 
allow  filers  to  submit  redlined  copies  of 
official  filings  in  unofficial  PDF  copies 
of  EDGAR  correspondence  documents 
without  having  to  submit  the  entire 
official  filing  in  the  associated  ASCII  or 
HTML  dociunent.  If  a  filer  submits  an 
unofficial  PDF  copy  of  a  correspondence 


2'  For  example,  if  a  filing  consists  of  a  registration 
statement  plus  five  exhibits,  there  are  six 
documents  for  EDGAR  purposes.  Generally,  the  filer 
may  submit  all  of  these  as  HTML  documents,  all  as 
ASQI  documents,  or  some  as  HTML  and  some  as 
ASCII  documents.  The  filer  also  has  the  option  to 
accompany  any  or  all  of  the  six  documents  with  an 
unofficial  PDF  copy.  But  the  rules  do  not  permit  a 
filer  to  submit  a  single  unofficial  PDF  copy 
including  the  registration  statement  and  exhibits; 
each  PDF  document  must  reflect  only  one  ASCII  or 
HTML  document. 

-"  "Substantively  equivalent"  documents  are  the 
same  in  all  respects  except  for  the  formatting  and 
inclusion  of  graphics.  This  is  because  PDF 
documents  may  include  more  graphics  than  in  the 
corresponding  HTML  document.  For  documents  to 
be  substantively  equivalent,  the  text  of  the  two 
documents  must  be  identical. 

^^  Filers  would  not  include  a  redlined  unofficial 
PDF  copy  of  the  officially  filed  document,  since 
EDGAR  would  disseminate  the  PDF  document  with 
the  redline  codes.  However,  unofficial  PDF  copies 
of  EDGAR  correspondence  (CORRESP  documents) 
are  not  disseminated. 

30 17  CFR  232.104. 


document  that  differs  from  the  text  of 
the  ASCII  or  HTML  document,  the  text 
of  the  ASCII  or  HTML  correspondence 
document  should  describe  the  content 
of  the  unofficial  PDF  copy.  For  example, 
the  ASCII  or  HTML  correspondence 
document  may  consist  of  a  cover  letter 
stating  that  an  imofficial  PDF  copy  of 
the  described  filing  is  included  in  the 
submission. 

In  the  1999  proposing  release,  we 
requested  comment  on  whether  we 
should  initially  impose  a  size  limitation 
for  unofficial  PDF  documents.  While 
some  commenters  expressed  concern 
about  overall  sizes  of  EDGAR 
submission,  we  do  not  propose  a  PDF 
size  limitation  at  this  point.  However, 
we  will  consider  such  a  limitation  at  a 
later  date  if  it  is  warranted.  ^^ 

E.  Graphic  and  Image  Material 

Currently,  we  do  not  accept  graphic  or 
image  material  in  HTML  documents.  ^^ 
The  EDGAR  system  is  programmed  to 
suspend  HTML  submissions  if  they 
contain  tags  for  graphic  or  image  files. 
However,  the  optional,  unofficial  PDF 
copy  of  an  EDGAR  document  may 
contain  graphic  and/or  image  material. 

We  propose  to  permit  graphic  and 
image  material  in  HTML  documents 
submitted  using  a  modernized  version 
of  EDGARLink  that  we  will  make 
available  with  EDGAR  Release  7.0.33 
However,  we  propose  to  preclude  filers 
from  using  graphic  or  image  material  to 
submit  information  such  as  text  or 
tables,  so  that  users  will  be  able  to 
search  and/or  download  this 
information  into  spreadsheet  form.^* 
Instead,  we  propose  to  require  that  filers 
submit  such  information  as  text  in  an 
ASCII  document,  or  as  text  or  an  HTML 
table  3^  in  an  HTML  document. 3*" 

We  currently  prohibit  any  EDGAR 
submission  containing  animated 
graphics  (e.g.,  files  with  moving 


3>  The  EDGAR  Filer  Manual  that  will  accompany 
Release  7.0  will  contain  guidance  on  data 
compression,  file  creation,  and  transmission 
designed  to  limit  file  sizes  for  storage  and 
downloading  to  members  of  the  public. 

^''  Filers  must  continue  to  provide  a  fair  and 
accurate  description  of  the  differences  between  a 
version  including  graphic  or  image  material  and  the 
filed  version,  as  required  bv  Rule  304  of  Regulations 
S-T  [17  CFR  232.304). 

3^  We  discuss  the  modernized  EDGARLink  in 
Section  I.I  below. 

'*  For  example,  financial  statements  could  not  be 
presented  as  graphics,  since  this  would  impair  their 
usefulness. 

3^  The  EDGAR  Filer  Manual  will  continue  to 
prohibit  filers  from  including  "nested  tables"  in 
their  HTML  documents. 

^''The  EDGAR  Filer  Manual  will  prohibit  the  use 
of  graphics  as  background  because  their  use  may 
interfere  with  the  legibility  of  documents.  In 
addition,  filers  should  be  aware  that  EDGAR 
Release  7.0  may  not  support  the  inclusion  of 
graphics  in  njodules  and  segmented  filings. 
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corporate  logos  or  ot  ler  animation), 
either  in  ciny  official  submission  or  any 
unofficial  PDF  copy.  We  imposed  this 
requirement  due  to  c  oncems  with  how 
to  capture  and  reprei  ent  the  animated 
graphics,  which  we  (  annot  print  or 
search,  in  the  officia  filing.  Since  filers 
have  not  expressed  s  trong  concerns 
about  the  exclusion  i  )f  animated 
graphics,  we  proposi  i  to  continue  to 
prohibit  them  in  ED(  iAR  documents. 

We  have  some  coc  cems  about  the 
potential  size  of  datj  files  that  filers  may 
submit  in  connectioi  i  with  graphic  and 
image  material,  not  (  nly  because  of  our 
own  database  storagi  t  needs,  but  also 
because  some  Intern  3t  users  may 
encounter  difficultie  s  in  dov^mloading  or 
viewing  documents  hat  are  very  large.^^ 
While  we  are  not  no  v  proposing  to 
impose  a  size  limit  c  n  graphic  and 
image  files,  we  requost  comment  on  the 
circumstances  and  c  lanner  in  which  we 
might  limit  file  size  ind  the  type  of 
graphic  and  image  n  laterials  if  the  need 
arises.  For  example,  should  we  propose 
a  limitation  on  the  a  lowed  size  of  each 
file  or  group  of  files,  including  graphic 
and  image  files,  and  provide  EDGAR 
Filer  Manual  instruc  tions  on  ways  to 
minimize  file  size?  5  hould  we  limit  the 
total  number  of  files  that  include 
graphic  and/or  imag  b  material? 

In  the  1999  proposing  release,  we 
requested  comment  on  whether  we 
should  require  grapkic  and  image 
material  to  be  inclu(ied  in  HTML 
documents.  One  commenter  believed 
that  it  would  not  be  burdensome  to 
require  graphic  info:  mation  when 
required  by  the  fom  .  Another 
commenter  believec  that  if  graphics  are 
created  for  the  print  3d  copy,  they 
should  be  consistent  in  the  HTML 
document. 

We  have  consideifed  three  approaches 


to  graphics:  making 


their  use  strictly 


optional,  requiring  j  raphics  in  HTML 
documents  whenev(  ir  our  rules  or  forms 


to  be  in  graphic 
graphics  in  HTML 


require  information 

form,  "*  or  requiring 

documents  whereve  r  the  documents 

distributed  to  secur  ty  holders  or 

potential  investors  (  ontain  graphics 

The  latter  approach 


''  As  noted  in 
Manual  will  give  gui 
reduce  the  size  of  graphi 

'^  See.  e.g..  the  perfon 
by  Item  4021/)  of  Regulat 
229.402(/)|  and  the  perfofcni 
investment  companies  b; 
CFR  239. ISA  and  274.11 


image  material  into  electronic  format. 
This  could  discourage  the  use  of  HTML. 
Accordingly,  we  propose  the  middle 
ground — requiring  graphics  in  HTML 
documents  only  in  the  limited  instances 
where  our  rules  require  graphics. ^^  We 
request  comment  on  whether  this 
approach  would  be  burdensome  and  we 
should  make  graphics  completely 
optional  or,  conversely,  whether  we 
should  require  graphics  wherever 
presented  in  the  distributed  document. 
Filers  should  not  include  non-public 
information  in  graphics  files,  even  if  the 
associated  HTML  or  unofficial  PDF 
docimient  is  non-public  and  will  not  be 
disseminated.  This  is  because,  due  to 
the  design  of  the  system,  EDGAR  will 
disseminate  all  graphic  files,  whether 
their  related  docimient  is  public  or  non- 
public."" Of  course,  EDGAR  will  not 
disseminate  the  non-public  document 
itself.  Therefore,  filers  should  not 
include  graphics  intended  to  remain 
non-public  in  their  EDGAR 
submissions. 

F.  Limitation  on  Hypertext  Links 

Currently,  the  EDGAR  system  does 
not  permit  hypertext  links  from  HTML 
documents  to  external  web  sites. 
Similarly,  the  system  does  not  permit 
hypertext  links  from  one  HTML 
document  to  any  other  documents 
{including  exhibits),  regardless  of 
whether  the  dociunent  is  part  of  the 
same  filing.  Hypertext  links  to  different 
sections  within  a  single  HTML 
document  are  allowed. ""^  A  document 
may  include  a  textual  reference  to  the 
filer's  external  sites  or  documents  but  it 
may  not  include  a  link  to  such  external 
sites  or  docimients."^ 

We  propose  to  allow  hypertext  links 
to  other  dociunents  within  the  same 
filing  (i.e..  exhibits)  with  EDGAR 
Release  7.0.  We  also  propose  to  permit 
hypertext  links  to  documents  contained 
in  other  official  filings  in  the  EDGAR 
database  on  our  public  web  site  at 
www.sec.gov.  Filers  would  be  able  to 
include  the  expanded  hyperlinking  in 


would  have  the 


benefit  of  making  tl:  e  filed  document 
look  like  the  docum  ent  actually  used  by 
the  filer.  However, !  uch  a  requirement 
could  place  a  burde  n  on  filers  who 
would  like  to  use  H  TML  but  may  not 
have  the  resources  1  o  put  all  graphic  and 


footnotebl  above,  the  EDGAR  Filer 
dan(|e  on  voluntary  methods  to 


icp  line  graph  required 
DnS-K|17CFR 

ance  graph  required  for 
Item  5  of  Form  N-IA  |17 


'"  Rule  304  of  Regulation  S-T  [17  CFR  232.304) 
will  continue  to  require  the  description  of  the 
differences  between  the  filed  version  and  other 
versions  of  the  material.  The  filer  would  need  to 
include  the  description  only  if  the  filer  did  not 
reproduce  the  graphics  in  the  HTML  document. 

«For  example.  EDGAR  "CORRESP"  and 
"COVER"  documents  are  non-public  and  are  not 
disseminated.  However,  EDGAR  will  disseminate 
graphics  files  associated  with  these- document 
types. 

•"  For  example,  companies  may  include  a 
prospectus  table  of  contents  containing  links  to  the 
various  sections  of  the  prospectus. 

"  It  is  the  staffs  position  that  such  a  reference 
will  not  be  deemed  to  incorporate  the  material  by 
reference  into  the  filing.  See  ITT  Corp.  (Dec.  6, 
1996)  and  Baltimore  Gas  &  Electric  Co.  (Jan.  6, 
1997). 


documents  submitted  to  EDGAR  using  a 
modernized  version  of  EDGARLink  that 
we  will  make  available  with  EDGAR 
Release  7.0."^  Under  our  proposal,  filers 
could,  for  example,  link  from  within  a 
document  to  previously  filed  documents 
that  are  incorporated  by  reference."''  We 
would  continue  to  prohibit  all  links 
outside  the  EDGAR  database,  including 
links  to  web  sites."''  We  request 
comment  on  our  proposal  to  allow  these 
limited  hypertext  links. 

Currently,  the  rules  provide  that,  if  a 
filer  includes  impermissible  hyperlinks 
in  a  filing,  the  linked  material  will  not 
become  part  of  the  official  filing  for 
purposes  of  determining  whether  the 
disclosure  requirements  are  satisfied."*' 
The  linked  material  will,  however,  be 
subject  to  the  civil  liability  and 
antifraud  provisions  of  the  federal 
securities  laws.  We  propose  to  amend 
Rule  105  of  Regulation  S-T  so  that  this 
position  applies  whether  or  not  the 
hyperlink  is  permitted  by  our  rules. 

We  believe  that  filers  should  not  be 
able  to  use  hyperlinks  to  satisfy  the 
disclosure  requirements  of  the 
applicable  rule  or  schedule  because 
then  the  readers  of  the  filing  might  be 
unable  to  understand  the  content  of  the 
filing  without  accessing  numerous 
hyperlinks.  In  addition,  they  would  not 
be  able  to  print  the  filing  as  an 
integrated  whole.  Many  of  our  forms 
and  schedules  permit  incorporation  by 
reference,  but  we  do  not  believe  it 
would  be  appropriate  for  a  filer  to  use 
hyperlinks  to  effectively  use 
incorporation  by  reference  when  that  is 
not  permitted.  For  example,  in  a  Form 
S-1  registration  statement,  a  filer  might 
wish  to  use  hyperlinks  from  the 
prospectus  to  the  company's  previous 
Exchange  Act  reports.  This  would  be 
optional  information  for  the 
convenience  of  the  reader.  The  filer 


<3  We  discuss  the  modernized  EDGARLink  in 
Section  I.I  below. 

"See  Rule  105  of  Regulation  S-T  |17  CFR 
232.105).  Of  course,  filers  should  use  hyperlinks 
consistently  with  the  requirements  for  plain 
English.  They  should  not  use  linked  material  as  a 
substitute  for  information  that  needs  to  be  in  the 
document  to  make  it  readable.  In  addition,  filers 
should  keep  in  mind  that  a  person  who  prints  out 
the  filed  document  will  not  also  receive  the  linked 
material.  Similarly,  a  database  search  on  the  filed 
document  will  not  necessarily  yield  any  results 
covering  the  linked  material. 

'5  However,  filers  may  continue  to  include  (non- 
active)  textual  references  to  electronic  addresses 
(URLs)  in  their  documents. 

■•6  The  rule  provides  that  information  contained  in 
the  linked  material  is  not  part  of  the  official  filing 
for  reporting  purposes  in  order  to  prevent  a  filing 
from  being  considered  complete  when  the  entire 
content  of  the  filing  is  not  available  without 
reference  to  another  document.  This  provision 
should  not,  however,  be  viewed  as  a  statement  that 
linked  material  is  not  considered  to  be  part  of  the 
filed  document  for  other  purposes. 
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could  not,  however,  delete  the  business 
and  financial  information  from  the  body 
of  the  prospectus  because  it  was  also 
provided  in  a  hyperlinked  Exchange  Act 
report. 

In  addition,  we  believe  it  is 
appropriate  for  filers  to  assume  liability 
for  hyperlinked  material  as  if  it  is  part 
of  the  filing.  In  other  electronic 
contexts,  there  may  be  circumstances 
that  call  into  question  the  intended 
purpose  or  reasonable  interpretation  of 
including  a  psirticular  hyperlink  in  a 
document.  In  the  context  of  an  official 
filing  made  to  the  EDGAR  system, 
however,  we  believe  members  of  the 
public  coming  to  the  SEC's  web  site  will 
reasonably  understand  the  inclusion  of 
a  hyperlink  to  mean  that  the  filer  has 
adopted  the  linked  material  as  its  own. 
Rule  105  would  reflect  this  position. 

We  do  not  believe  this  liability 
treatment  should  present  any  problems 
for  filers.  The  use  of  hyperlinks  in  filed 
docimients  would  remain  volunteuy, 
and  a  filer  need  not  hyperlink  to  odier 
documents  if  it  does  not  wish  to  be 
understood  as  adopting  the  linked 
material  as  its  own.  In  addition,  the  only 
hyperlinks  that  the  rule  would  permit 
would  be  to  exhibits  to  the  same  filing, 
or  to  previous  filings  in  the  EDGAR 
database  on  our  web  site.  We  would 
caution  filers,  however,  not  to  include 
these  hyperlinks  unless  they  are 
prepared  to  accept  this  responsibility. 

Although  the  liability  treatment  of 
hyperlinks  under  the  proposed  rule  is 
similar  to  the  legal  effect  of 
incorporation  by  reference,  we 
emphasize  that  hyperlinks  £ire  not  a 
substitute  for  incorporation  by 
reference.  As  noted  above,  filers  may 
not  use  hyperlinks  to  furnish 
information  required  in  the  filed 
document  when  incorporation  by 
reference  is  not  available.  Conversely, 
when  the  form  or  rule  makes 
incorporation  by  reference  available,  the 
filer  must  follow  the  form  or  rule 
requirements.  A  hyperlink  alone  will 
not  satisfy  those  requirements.*^ 

The  proposed  rule  would  not  prevent 
a  filer  from  including  a  hyperlink  to  a 
document  filed  by  another  issuer,  which 
might  include  an  affiliate  or  guarantor, 
subject  to  the  same  liability  treatment. 
We  request  comment  on  whether  filers 
would  wish  to  include  hyperlinks  to 
filings  of  other  companies,  and  under 


what  circumstances.  If  filers  would  wish 
to  do  so,  woiUd  the  proposed  treatment 
be  appropriate?  Should  the  rule  permit 
hyperlinks  to  filings  by  the  same 
company  only,  or  by  the  same  company 
and  affiliated  companies  only? 

We  ask  commenters  to  addtess  the 
proposed  treatment  of  hyperlinks  and 
whether  there  is  any  need  to  modify 
either  the  disclosure  or  liability 
provisions.  Please  note  that  these 
proposals  address  the  status  of 
hyperlinks  in  EDGAR  filings  only,  not 
in  other  contexts  such  as  hyperlinks  in 
documents  on  filers'  own  web  sites.  We 
are  considering  issuing  separate 
guidance  that  may  address  some  of 
these  issues. 

We  solicit  comment  on  two  other 
aspects  of  the  proposed  treatment  of 
hyperlinks.  First,  how  should  we  treat 
hyperlinks  within  hyperlinks?  For 
example.  Company  A's  registration 
statement  has  a  hyperlink  to  its  Form 
10-K,  which  in  turn  has  a  hyperlink  to 
its  proxy  statement.  We  believe  that 
Company  A  should  be  viewed  as 
making  all  the  hyperlinked  material  its 
own,  including  die  proxy  statement.  Is 
there  any  reason  to  exclude  material  in 
second-level  (and  beyond)  hyperlinks? 

Second,  we  solicit  comment  on  the 
treatment  of  amended  or  superseded 
material  in  hyperlinks. ''^  If  a 
hyperlinked  document  is  corrected  or 
updated  by  means  of  a  new  filing,  the 
dociunent  containing  the  hyperlink  also 
may  have  to  be  amended.  Otherwise,  the 
hyperlink  will  be  to  the  wrong 
document.  For  example,  suppose  a 
registration  statement  contains  a 
hyperlink  to  a  Form  10-K  that  is  later 
amended  to  reflect  a  material  change. 
The  registration  statement  would  have 
to  be  amended  to  include  a  hyperlink  to 
the  amended  Form  10-K.'*^  This  would 
be  necessary  whether  the  hyperlinked 
document  is  filed  by  the  same  issuer  or 
another  issuer.  Should  this  be  a  pre-or 
post-effective  amendment,  or  should 
this  be  permitted  in  a  prospectus  filing 
under  Rule  424  ^°  or  497  s'  if  the 
hyperlink  was  contained  in  the 
prospectus. 

Currently,  we  maintain  filing 
information  on  the  EDGAR  database  on 
our  public  web  site  dating  from  1994. 
While  we  have  no  current  plans  to 
remove  data  from  this  database,  we 
anticipate  that,  in  the  future,  we  will 
periodically  need  to  archive  portions  of 


*'  For  example,  the  filing  must  contain  a 
statement  that  the  document  is  incorporated  by 
reference,  whether  or  not  there  is  a  hyperlink.  As 
another  example.  Form  10-K  may  incorporate 
financial  and  other  information  ft-om  a  company's 
annual  report  to  security  holders,  so  long  as  the 
information  is  filed  as  an  exhibit  to  the  Form  10- 
K.  This  exhibit  is  needed  even  if  the  information 
also  is  provided  by  hyperlink. 


«BC/  Rule  412  |17  CKR  230.412),  which  addresses 
amended  or  superseded  material  incorporated  by 
reference  into  a  Securities  Act  registration 
statement  or  prospectus. 

<»  Of  course,  this  would  be  necessary  only  during 
the  pendency  of  the  offering. 

so  1 7  CFR  230.424. 

5>  17  CFR  230.497. 


the  data.  Therefore,  filers  should  be 
aware  that  we  caimot  assure  the 
maintenance  of  the  linked  material, 
since  we  do  not  know  how  long  we  will 
be  able  to  maintain  all  of  the  EDGAR 
data  on  our  web  site. 

We  recognize  that  use  of  hypertext 
links  to  external  web  sites  may  enhance 
filers'  ability  to  present  information  as 
well  as  the  public's  ability  to  access 
information.  As  noted  above,  we  do  not 
propose  to  permit  such  external 
hypertext  links.  Links  or  references  in 
an  EDGAR  filing  to  such  external  sites 
present  significant  issues  concerning 
what  constitutes  an  "official  filing" 
submitted  to  and  accepted  by  us.  With 
paper  filings,  or  even  text-based  ASCII 
filings,  an  "official  filing"  is 
encompassed  entirely  within  the  four 
comers  of  the  text  documents  submitted 
to  us  by  the  filer,  as  well  as  specific 
documents  incorporated  by  reference, 
and  is  thus  easily  idendfiable.  If  we 
were  to  permit  documents  submitted  to 
us  in  HTML  format  to  include  links  to 
web  sites  or  other  documents  that  reside 
outside  the  EDGAR  database  on  our 
public  web  site,  the  content  of  these 
web  sites  or  documents  could  change  on 
a  regular  basis,  even  after  the  "official 
filing"  was  received  by  us.  As  a  result, 
someone  trying  to  determine  the  content 
of  the  "official  filing"  at  a  later  date 
would  not  necessarily  be  able  to  re- 
create the  document  as  it  was  originally 
filed. 

This  also  raises  issues  concerning  the 
extent  to  which  filers'  use  of  such 
external  links  (if  we  were  to  permit  such 
links)  could  lead  to  liability  under  the 
securities  laws.  We  request  comment  on 
whether  filers,  investors  or  others 
believe  the  benefits  of  allowing  external 
hypertext  links  to  other  documents  or 
web  sites  would  outweigh  these 
concerns.  We  request  comment  on  the 
impact  of  such  links  on  the  definition  of 
an  official  filing  for  regulatory  and 
liability  purposes,  as  well  as  the  impact 
on  automated  analysis  systems  used  by 
the  processors  and  disseminators  of 
EDGAR  data.  We  also  request  comment 
on  what  we  should  accept  as  an  official 
filing  and  on  possible  methods  of 
archiving  the  official  filing  if  we  were  to 
permit  such  external  links. 

G.  Prohibition  Against  Electronic 
Submissions  Containing  Executable 
Code 

Our  planning  for  the  modernized 
EDGAR  system  is  designed  to  minimize 
security  risks.  Accordingly.  Rule  106  ^^ 
of  Regulation  S-T  prohibits  any  EDGAR 
submission  containing  executable 


« 17  CFR  232.106. 


11512 


code, 53  either  in 
document  or  any 
any  time, 
but  is  not  limited 
This  requirement 
the  integrity  of  the 
database,  by  red 
imauthorized 
information,  and 
possibihty  of  introi 
other  destructive 
EDGAR  system 
receiving  data  fron  i 
A  number  of 
continuation  of 
propose  to  contini^ 
submission  of  all 


aiiy 
uno 
'Execute  ble 

t3 

is 


uc  ng 
accei  IS 


t(i 


a3 


(and 


■this 


Federal  Register /Vol.  65,  No.  43 /Friday,  March  3.  2000 /Proposed  Rules 


HTML  or  ASCII 
fficial  PDF  copy,  af 
code"  includes, 
,  disruptive  code.^'' 
necessary  to  protect 
EDGAR  system  and 
the  possibility  of 
to  sensitive 
reduce  the 
ucing  viruses  or 
plications  into  the 
to  any  disseminator 
the  EDGAR  system), 
corantenters  supported  the 
prohibition.  We 
to  prohibit  the 
executable  code. 


We  propose  to  continue,  in  general, 
suspending  any  attempted  submission 
that  our  staff  deter  nines  contains 
executable  code.^^  We  have 
progranuned  the  E  DGAR  system  to 
detect  and  prohibi  acceptance  of  such 
code  during  accept  ance  processing.  If  a 
submission  is  acce  sted,  and  ouj  staff 
later  determines  th  at  the  accepted 
submission  contaii  ks  executable  code, 
our  staff  may  delet  8  any  document 
contained  in  the  el  Bctronic  submission 
from  the  EDGAR  s;  rstem  and  direct  the 
electronic  filer  to  r  jsubmit 
electronically  replacement  documents 
for  all  or  selected  c  ocuments  deleted 
from  the  submissic  n.  We  are  aware  that 
suspending  accept  mce  of  a  filing,  or 
deleting  it  from  tho  EDGAR  database, 
could  have  signific  ant  consequences  to 
the  filer,  such  as  ci  [using  a  filing  to  miss 
its  due  date  or  pre'  renting  a  time- 
sensitive  filing  froi  n  moving  forward. 
Nevertheless,  we  reed  to  continue  to 
take  whatever  step  s  are  necessary  to 
address  potential  s  ecurity  problems. 


,  rei  di 


c'r: 


^^  Executable  code  is 
computer  to  carry  out  o 
beyond  the  viewer's, 
native  ability  to  interpn  t 
and  static  graphic  files. 
(machine  language)  or  i 
of  Regulation  S-T  [17 
languages,  such  as  Java, 
languages,  fall  into  this 
does  Java,  ActiveX 
programming  language 

"The  term  "disnipti 
content  or  other  executi  ble 
or  set  of  electronic  com  )uter 
into  a  computer,  operat  ng 
replicates  itself  or  that 
modifies  or  in  any  way 
disrupts  the  file  conteni 
computer,  computer  fil 
computer  system,  com 
as  otherwise  set  forth  it 
A  violation  of  this  prov 
provision  of  the  EDGAI 
a  violation  of  the  Comp  jt 
of  1986,  as  amended, 

^*  If  the  executable 
or  more  PDF  document 
submission  but  not  the 


lefined  as  instructions  to  a 
jerations  that  use  features 
er's,  or  Internet  browser's 
and  display  HTML,  PDF, 
5uch  code  may  be  in  binary 
script  form.  See  Rule  1 1 
232.11).  Thus,  scripting 
icript  and  similar  scripting 
:lass  of  executable  code,  as 
Posi  script,  and  any  other 


code"  means  any  active 
code,  or  any  program 
instructions  inserted 
system,  or  program  that 
i  ctually  or  potentially 
Iters,  damages,  destroys  or 
or  the  operation  of  any 
,  computer  database, 

er  network  or  software,  or 
the  EDGAR  Filer  Manual, 
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is  contained  only  in  one 
we  will  accept  the 
'DF  document(s). 
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H.  Method  of  Electronic  Transmission 

Currently,  electronic  filers  may  make 
electronic  submissions  either  as  direct 
transmissions  or  on  magnetic  tape  or 
diskette. ^^  As  discussed  below,  we  are 
adding  transmission  via  the  Internet  as 
a  mode  of  electronic  submission  and 
changing  the  mode  of  acceptable 
transmission  from  "magnetic  tape"  to 
"magnetic  cartridge."  We  also  propose 
to  remove  diskettes  as  an  allowed  means 
of  transmission. 

Direct  Transmission  via  Dial-Up  Modem 
and  Internet 

Most  filers  currently  make  EDGAR 
submissions  by  using  a  dial-up  modem 
process,  with  or  without  the  use  of 
EDGARLink,57  directly  to  EDGAR  or 
through  the  EDGAR  electronic  mail 
service  to  EDGAR.  Modem  technology 
continues  to  advance.  The  current 
transmission  speeds  that  are 
predominantly  in  use  for  EDGAR  are 
14.4  kpbs  and  56  kbps.  In  1998,  the 
EDGAR  system  discontinued  support  for 
1200  bps  modems.  We  are  now 
considering  discontinuing  support  for 
9600  bps  modems,  either  in  connection 
with  EDGAR  Release  7.0  or  at  a  later 
time.  We  request  comment  on  the 
impact,  if  any,  of  this  proposed  change. 

With  EDGAR  Release  7.0,  filers  also 
will  be  able  to  make  EDGAR  filings 
through  Internet-based  technology  via 
an  Internet  Service  Provider  (ISP)  of 
their  choice.  We  are  revising 
EDGARLink  to  support  Internet-based 
filing.  We  will  provide  security  by 
Secure  Socket  Layer  (SSL,  i.e., 
encrypted  transmissions)  and 
certificates.^* 

In  the  1999  proposing  release,  we 
requested  conunent  on  whether  we 
should  propose  to  allow  or  to  require 
filers  to  acquire  and  present  client  side 
certificates  from  one  for  more  vendors 
that  we  designate.  We  received  several 
comments  urging  us  not  to  require  client 
side  certificates;  commenters  believed 
that  SSL  would  provide  adequate 
security.  One  commenter  stated  that 
requiring  client  side  certificates  might 
lead  to  unanticipated  difficulties  when 
filers  needed  to  make  filings  quickly. 
This  commenter  emphasized  that 
security  features  should  always  be 
balanced  against  the  impact  the  features 
will  have  on  system  users.  We  agree 
with  the  commenters;  we  will  not 


"See  Rules  12(b)  and  12(c)  of  Regulation  S-T  (17 
CFR  232.12(b)  and  232.12(c)l. 

"  EDGARLink  is  the  filer  assistance  software  we 
provide  to  filers  filing  on  the  EDGAR  system.  See 
Section  I.I  below  for  a  discussion  of  modernized 
EDGARLink. 

^"The  EDGAR  Filer  Manual  will  set  forth  the 
detailed  specifications  for  and  guidance  on 
obtaining  certificates. 


require  but  will  f)ermit  optional  client 
side  certificates.  Filers  may  wish  to  use 
client  side  certificates  for  the  additional 
security  benefits  they  bring  to  filers  and 
their  transmissions  (such  as  security  of 
transmission  to  us  and  from  us  to 
disseminators  and  authentication  of  the 
document  source). 

Magnetic  Tape 

Currently,  filers  may  submit  their 
EDGAR  filings  by  magnetic  tape.^a  In 
keeping  with  changing  technological 
standards,  we  are  changing  this  method 
of  transmission  from  the  current  9  track 
magnetic  tape  format  to  the  following 
formats:  4mm,  8mm,  and  .5  inch  IBM- 
compatible  3480  magnetic  tape 
cartridges.^"  We  request  comment  on 
the  impact,  if  any,  of  this  proposed 
change. 

Diskettes 

Diskette  filings  often  present 
formatting  difficulties,^'  and  the 
percentage  of  filers  using  diskettes  is 
minimal,  approximately  one  percent.  As 
the  EDGAR  modernization  effort 
continues,  we  believe  we  should 
discontinue  acceptance  of  electronic 
submissions  on  diskettes.  In  the  1999 
proposing  release,  we  requested 
comment  on  whether  diskettes  remain 
useful  for  certain  types  of  filings  and 
whether  we  should  continue  to  permit 
them.  We  received  one  comment  in 
response  to  this  request;  that  commenter 
believed  there  was  no  reason  to 
continue  accepting  diskettes.  We 
propose  to  eliminate  diskettes  as  a 
transmission  medium. ^^  vVe  request 
comment  on  whether  there  is  any 
category  of  filers  who  would  be  unduly 
burdened  if  we  eliminate  filers'  ability 
to  file  on  diskette. 

/.  Modernized  EDGARLink 

We  will  provide  filers  a  new,  easier  to 
use  EDGARLink  product  for  gathering 
and  transmitting  documents  to  the 
EDGAR  system.  We  will  continue  to 
have  the  existing  DOS-based 
EDGARLink  available  concurrently  for 
approximately  six  months.  We 
anticipate  that  the  new  EDGARLink  will 
work  more  easily  under  Windows 


59  See  Rule  12(b)  of  Regulation  S-T  [17  CFR 
232.1 2(b)l. 

9°  See  proposed  related  amendments  to  Securities 
Act  Rule  110  [17  CFR  230.110),  Rules  12  and  103 
of  Regulation  S-T  [17  CFR  232.12  and  232.103), 
Exchange  Act  Rule  0-2  [17b  CFR  240.0-2),  Public 
Utility  Act  Rule  21  (17  CFR  250.21],  and  Trust 
Indenture  Act  Rule  0-5  [17  CFR  260.0-5]. 

61  The  EDGAR  system  will  not  accept  diskette 
filings  with  formatting  errors.  The  process  of 
notifying  the  filer  of  the  errors  and  having  the  filer 
correct  and  resubmit  the  diskette  may  result  in  long 
delays  before  EDGAR  accepts  the  filing. 

62  W. 
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operating  system  environments.  We 
request  comment  on  the  burden  to  filers, 
if  any,  of  our  discontinuing  support  for 
the  existing  DOS-based  EDGARLink  six 
months  after  we  make  available  the  new 
EDGARLink.  Filers  must  use  the  new 
EDGARLink  if  they  wish  to  include 
graphics  and  hyperlinks  in  their  HTML 
documents  (except  for  hyperlinks 
within  the  same  document). 

The  new  EDGARLink  will  allow  filers 
to  use  predefined  templates  to  fill  in 
required  submission  "header"  data.  We 
will  integrate  the  electronic  templates 
with  the  two  most  popular  Internet 
browsers  in  the  market  today,  Internet 
Explorer  and  Netscape  Navigator 
(versions  3  and  higher).  Filers  may  use 
these  integrated  browsers  to  transmit 
their  filings  to  EDGAR  using  the 
Internet.  The  interface  to  the  user  will 
be  the  browser,  so  many  of  the  functions 
in  the  browser  interface  that  filers  use 
currently  to  traverse  the  Internet  will  be 
familiar  under  the  new  EDGARLink. 

We  will  not  distribute  the  new 
EDGARLink  by  diskette.  We  will  make 
it  downloadable  from  the  EDGAR  web 
site.  The  filer  will  have  the  choice  of 
downloading  all  of  the  submission 
header  templates  for  all  of  our  forms 
and  filings  or  just  the  submission  header 
template  that  they  need  for  a  particular 
filing.  This  should  save  time  in 
downloading  submission  header 
templates  and  ensure  that  the  filer  is 
downloading  the  most  recent  template. 

The  new  EDGARLink  will  perform  the 
same  function  of  assisting  filers  with 
building  the  header,  attaching 
documents  to  the  header,  checking  for 
errors,  and  transmitting  the  docimients 
to  us.  The  new  EDGARLink  will  not  use 
the  current  tagging  structure  for 
submission  headers.  Instead,  it  will 
have  clear,  plain  English  labels  on 
fields.  The  filer  will  bring  up  the  correct 
submission  header  template  and  begin 
filling  in  the  fields  similar  to  the  way 
data  input  is  performed  on  many  web 
sites  on  the  Internet.  The  new 
submission  header  templates  will  be 
able  to  validate  some  fields  as  soon  as 
the  information  is  entered,  so  filers  will 
not  have  to  wait  until  they  validate  their 
filing  to  see  errors  in  the  submission 
header.  The  submission  header  template 
will  also  allow  filers  to  attach  their 
documents  directly  to  the  template. 
Once  the  submission  header  template  is 
complete  and  the  documents  are 
attached,  filers  may  use  the  browser-like 
buttons  at  the  top  of  the  screen  to 
validate  the  submission  header  template 
and  the  attached  documents.  Filers  may 
then  use  another  button  at  the  top  of  the 
screen  to  transmit  the  submission 
header  template  and  attached 
documents  to  us. 


The  filer  will  correct  any  errors 
detected  in  the  submission  header 
template  during  the  validation  phase 
through  the  new  EDGARLink  software. 
During  the  validation  phase,  filers  will 
correct  any  errors  they  detect  in  the 
documents  using  their  own  word 
processing  software  package,  which 
they  may  invoke  easily  fi-om  the 
submission  header  template.  Filers 
should  review  their  submissions 
carefully  before  transmission,  since, 
once  the  submissions  are  accepted, 
EDGAR  disseminates  filings  almost 
instantaneously. 

/.  HTML  Standard:  Tag  Set 

To  maximize  the  likelihood  of 
consistent  document  appearance  across 
different  browsers,  we  adopted  HTML 
3.2  as  the  required  standard  for  HTML 
documents.  In  addition  to  using  HTML 
3.2  as  the  standard,  we  adopted  a  set  of 
permissible  HTML  3.2  tags  for  use  in 
HTML  documents.  For  EDGAR  Release 
7.0,  we  are  changing  the  standard  for 
use  with  the  modernized  version  of 
EDGARLink  63  to  a  further  modified 
version  of  HTML  3.2  that  adds  tags 
needed  for  graphics  and  more  hypertext 
links.  This  should  allow  for  most 
formatting  capability  while  eliminating 
active  content  and  certain  classes  of 
hypertext  links.^  The  tentative  list  of 
these  tags,  which  will  be  included  in  the 
EDGAR  Filer  Manual  and  updated  from 
time  to  time,  appears  in  Appendix  A  to 
this  release.65  The  EDGAR  system  will 
continue  to  suspend  filings  if  they 
contain  tags  that  are  not  permitted.  We 
request  comment  on  the  proposed  tag 
set,  including  whether  we  should 
permit,  require,  or  prohibit  any 
particular  tag. 

K.  Financial  Data  Schedules 

Filers  currently  submit  Financial  Data 
Schedules  (FDSs)  as  exhibits  to  many  of 
our  required  forms.  Filers  extract  the 
FDS  information  from  financial 
statements  and  other  sources  in  their 
filings.  The  primary  purpose  of  this 
requirement  is  to  provide  tagged 
financial  information  that  the  staff  can 
use  for  screening  filings,  ratio 
computation  and  other  analysis.  As  part 
of  the  EDGAR  modernization  effort,  we 
have  explored  alternative  means  of 
acquiring  this  financial  information, 
such  as  through  outside  data  sources. 
We  propose  to  relieve  filers  of  the 
requirement  to  prepare  and  submit  FDSs 


and  to  remove  the  requirement  for 
Financial  Data  Schedules  from  all  rules 
and  forms.  We  request  comment, 
however,  on  whether  FDS  data  is  useful 
to  the  public  and  whether  we  should 
continue  to  require  filers  to  submit  FDSs 
with  any  filing. 

With  respect  to  investment 
companies,  one  commenter  suggested 
that  we  incorporate  certain  information 
currently  contained  in  the  financial  data 
schedule  submitted  with  Form  N-SAR 
into  the  Form  N-SAR  itself.  We  believe 
this  data  may  be  valuable  in  connection 
with  the  analysis  of  the  other 
information  collected  in  the  Form  N- 
SAR.  Therefore,  we  request  comment  on 
whether  we  should  retain  the  FDS 
requirement  for  Form  N-SAR  for  the 
time  being  but,  in  future  rulemaking, 
consider  removing  the  FDS  requirement 
and  instead  incorporating  the  FDS 
information  into  the  Form  N-SAR  itself. 

L.  Possible  Future  Rulemaking  Projects 

As  the  use  of  electronic  databases 
grows,  it  becomes  increasingly 
important  for  members  of  the  public  to 
have  electronic  access  to  our  filings. 
According,  we  are  contemplating  future 
rulemaking  to  bring  more  of  our  filings 
into  the  EDGAR  system  on  a  mandatory 
basis.  For  example,  we  anticipate  that 
we  will  propose  to  make  Forms  3,  4  and 
5  66  under  Section  16  ^^  of  the  Exchange 
Act  and  Form  144  ^s  (notices  of 
securities  sales  filed  pursuant  to  Rule 
144  69)  mandated  EDGAR  filings.  Also, 
we  are  considering  proposing  to  require 
that  foreign  private  issuers  make  their 
filings  with  us  on  the  EDGAR  system.^" 
We  request  comment  on  these  future 
projects  as  well  as  whether  we  should 
require  other  filings  to  be  mandated 
EDGAR  filings.  For  example,  should  we 
mandate,  or  at  least  permit,  the 
electronic  submission  of  filings  relating 
to  offerings  exempt  ft-om  registration 
under  the  Securities  Act,  including 
filings  made  pursuant  to  Regulation  A,'' 
Regulation  D  ^^  and  Regulation  E  ^^? 
Should  we  mandate  that  investment 
companies  submit  their  exemptive 
applications  electronically?  We  also  are 
considering  whether  to  allow  or  require 
securities  exchanges  to  file  on  the 
EDGAR  system.  We  request  comment  on 
whether  we  should  allow  or  require 
these  entities  to  file  electronically  their 


63  See  Section  I.l  above. 

«*The  modified  3.2  tag  set  will  not  include 
proprietary  extensions  that  are  not  supported  by  all 
browsers. 

'•^The  permitted  tag  set  will  continue  to  evolve 
over  time  to  accommodate  the  industry  standard 
and  needs  of  filers. 


'*  17  CFR  249.103,  249.104.  and  249.105. 

''MSU.S.C.  78p. 

*•  17  CFR  239.144. 

<•«  17  CFR  230.144. 

'"Currently,  filers  may  submit  Forms  3,  4.  5  and 
144  and  most  of  the  foreign  private  issuer  forms  on 
EDGAR  on  a  voluntary  basis. 

'•  17  CFR  230.251-230.263. 

"2  17  CFR  230.501-230.506. 

'3  17  CFR  230.601-230.610a. 
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'M7CFR  249.25, 


request  comment  on  whether,  for  these 
registrants,  requiring  the  current 
primary  EDGAR  document  to  continue 
to  be  comprised  of  no  more  than  one 
HTML  file  would  be  cumbersome  for 
filers  to  submit  and  for  the  public  to 
use.  We  request  comment  on  whether 
we  should  accommodate  the  special 
circumstances  of  mutual  fund  and 
insurance  product  filers  by  allowing  or 
requiring  these  filers  to  include  multiple 
primary  EDGAR  documents  in  certain 
EDGAR  submission  types  (for  example, 
N-IA,  N-14AE,  485APOS,  497.  or  N- 
30D). 

II.  Rule  Amendments  in  Connection 
with  EDGAR  Release  7.0 

We  propose  to  amend  certain  rules 
and  regulations,  which  we  discuss 
below,  in  connection  with  EDGAR 
Release  7.0.  We  request  comment  on  our 
proposed  amendments  and  on  whether 
we  should  amend  any  other  rules  and 
regulations  under  the  securities  laws. 
Most  of  our  proposed  amendments  are 
to  the  provisions  of  Regulation  S-T, 
which  governs  the  preparation  and 
submission  of  electronic  filings  to  us,  as 
described  below  in  connection  with  the 
expanded  features  for  HTML 
documents. 

Rule  11 — Definition  of  Terms  used  in 
Part  232.  Rule  11  contains  definitions 
used  in  Regulation  S-T.  We  propose  to 
amend  the  definition  of  "official  filing." 
Currently,  the  definition  of  the  term 
"official  filing"  is  any  filing  that  is 
received  and  accepted  by  the 
Commission,  regardless  of  filing 
medium. ^^  The  current  definition 
resulted  fi"om  amendments  we  made  to 
reflect  revised  records  retention 
practices.''*'  Before  those  amendments, 
Rule  11  made  clear  that  an  "official 
filing"  was  a  document  filed  with  us 
exclusive  of  header  information,  tags 
and  any  other  technical  information 
required  in  an  electronic  filing.^^  We 
propose  to  revise  the  definition  to 
restore  this  language. 

We  also  propose  to  remove  from  Rule 
11  the  definition  of  "phase-in  date," 
since  we  have  completed  phase-in  to 
mandated  electronic  filing  and  the  term 
is  no  longer  used  in  the  rules. 

Rules  12  and  103 — Business  hours  of 
the  Commission;  Liability  for 
transmission  errors  or  omissions  in 
documents  filed  via  EDGAR.  Paragraph 
(b)  of  Rule  12  and  Rule  103  refer  to  the 


"■•Rule  11  of  Regulation  S-T  (17  CFR  232.111. 

'6  See  Release  No.  33-7427:  34-38798;  39-2355; 
IC-22730  (July  1.  1997)  |62  FR  36450|  (removing 
the  reference  to  microfiche  to  reflect  new  practice 
of  allowing  for  storage  of  documents  in  a  variety  of 
media). 

"  See  Release  No.  33-6977  (Feb.  23.  1993)  |58  FR 
14628). 


submission  of  electronic  filings  on 
magnetic  tape  or  diskette.  We  propose  to 
revise  paragraph  (b)  of  Rule  1 2  to  refer 
to  transmission  by  magnetic  cartridge 
rather  than  magnetic  tape  and  to  remove 
the  references  to  diskettes,  since  we 
propose  to  discontinue  accepting  filings 
on  them  ^^  and  to  revise  the  language  of 
paragraph  (c)  of  Rule  12  to  allow  for 
direct  transmissions  via  Internet.  We 
also  propose  to  remove  the  reference  to 
method  of  transmission  from  Rule  103, 
since  the  rule  covers  transmission  by 
any  acceptable  method. 

Rule  104— Unofficial  PDF  Copies 
Included  in  an  Electronic  Submission. 
Rule  104  provides  that  an  electronic 
submission  may  include  one  unofficial 
PDF  copy  of  each  electronic  document 
contained  within  an  electronic 
submission.  ^'^  Each  unofficial  PDF  copy 
must  be  substantively  equivalent  to  its 
associated  ASCII  or  HTML  document 
contained  in  the  submission.  Several 
commenters  suggested  that  filers  may 
wish  to  submit  redlined  courtesy  copies 
of  filings  as  imofficial  PDF  copies  of 
correspondence  documents.  As 
discussed  above  in  Part  I.D,  we  propose 
to  relax  the  substantively  equivalent 
requirement  in  connection  with  non- 
public correspondence  submissions 
consisting  of  redlined  copies  of  filings. 
We  solicit  comment  on  whether  we 
should  remove  this  requirement  for  all 
imofficial  PDF  correspondence 
documents  instead  of  only  those 
consisting  of  a  redlined  copy  of  a  filing. 

Rule  104  currently  makes  it  clear  that 
an  unofficial  PDF  copy  may  contain 
graphic  and  image  material  even  though 
its  ASCII  or  HTML  counterpart  may  not 
contain  such  material.  ^°  We  propose  to 
revise  the  rule  to  reflect  the  fact  that, 
with  EDGAR  Release  7.0,  the  HTML 
counterpart  might  also  contain  graphic 
material. 

Rule  105 — Limitation  on  Use  of  HTML 
Documents  and  Unofficial  PDF  Copies; 
Use  of  Hypertext  Links.  Rule  105 
currently  provides  that  filers  may  not 
submit  Financial  Data  Schedules  as 
HTML  documents.  We  propose  to 
remove  this  language,  since  we  will  no 
longer  require  filers  to  submit  FDSs. 

Rule  105  currently  prohibits 
electronic  filers  from  including  in 
HTML  documents  hypertext  links  to 
sites  or  documents  outside  the  HTML 


'"We  also  propose  to  revise  the  following  rules 
to  change  the  reference  from  magnetic  tape  to 
magnetic  cartridge  and  to  remove  the  reference  to 
diskettes:  Securities  Act  Rule  110,  Exchange  Act 
Rule  0-2,  Public  Utility  Act  Rule  21.  and  Trust 
Indenture  Act  Rule  0-5. 

'"Rule  104(a)  [17  CFR  232.104(a)).  This  rule  also 
permits  the  filer  to  submit  an  unofficial  PDF  copy 
of  correspondence  or  a  cover  letter  document. 

«"Rule  104(b)  |17  CFR  323.104(b)l. 
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document.**!  However,  the  rule  allows 
electronic  filers  to  include  hypertext 
links  to  different  sections  within  a 
single  HTML  document.  We  propose  to 
amend  the  rule  so  that,  with  EDGAR 
Release  7.0,  filers  may  link  to  other 
documents  within  the  same  submission 
as  well  as  to  other  documents 
previously  filed  electronically  that  are 
on  our  public  web  site  EDGAR  database 
at  www.sec.gov.  The  EDGAR  system 
will  suspend  filings  if  they  contain 
external  links  other  than  discussed 
above. 

The  proposed  rule  would  not  permit 
filers  to  link  to  an  unofficial  PDF  copy 
of  a  filing,  since  the  PDF  copy  is  not  an 
official  filing.  We  request  comment, 
however,  on  whether  we  should  permit 
filers  to  link  to  unofficial  PDF  copies. 

Currently,  Rule  105  provides  that,  if 
an  accepted  filing  includes  external 
links  in  contravention  of  our  rules,  we 
will  not  consider  information  contained 
in  the  linked  material  to  be  part  of  the 
official  filing  for  determining 
compliance  with  reporting  obligations, 
but  such  information  will  be  subject  to 
the  civil  liability  and  anti-fraud 
provisions  of  the  federal  securities 
laws.82  As  discussed  above  in  Part  I.F, 
we  propose  to  revise  the  rule  so  that  it 
applies  to  all  linked  material,  whether 
included  in  accordance  with  {or  in 
contravention  of)  our  rules. 

Rule  302— Signatures.  Rule  302 
currently  provides  that  required 
signatures  to  or  within  electronic 
documents  must  be  in  typed  form.  We 
propose  to  amend  the  rule  to  allow 
signatures  that  are  not  required  to 
appear  as  script  in  HTML  documents, 
since  we  propose  to  permit  graphic  and 
image  material. ^^  Some  commenters 
believed  that  we  also  should  accept 
required  signatures  as  script  in  HTML 
docimaents.  However,  we  propose  to 
retain  the  rule  that  required  signatures 
be  typed  to  ensure  legibility  of  these 
signatures. 

Rule  303 — Incorporation  by  reference. 
Paragraph  (a)(4)  of  Rule  303  currently 
prohibits  the  incorporation  by  reference 
of  Financial  Data  Schedules  submitted 
under  Rule  483.  We  are  proposing  to 
remove  this  provision,  since  we  propose 
to  no  longer  require  FDSs. 

Rule  304 — Graphic,  Image,  Audio  and 
Video  Material.  Currently,  Rule  304 
prohibits  the  inclusion  of  graphic, 
image,  audio  or  video  material  in  an 
EDGAR  document.  We  propose  to  revise 
Rule  304  to  lift  the  prohibition  on 
graphic  and  image  material  (but  not  on 


audio  or  video  material)  in  HTML 
documents  with  EDGAR  Release  7.0.»* 
As  discussed  above  in  Part  I.E,  we  also 
propose  to  require  the  presentation  of 
graphic  material  in  an  HTML  graphic 
file  in  HTML  documents  if  the 
information  is  required  by  Commission 
rule  or  form  and  to  allow  its  inclusion 
where  the  graphics  in  the  document  are 
not  required  by  our  rules  or  forms.  We 
also  propose  to  amend  the  rule  to 
prohibit  animated  graphics  in  any 
EDGAR  document. 

Rule  311 — Documents  submitted  in 
paper  under  cover  of  Form  SE.  Rule  311 
currently  contains  provisions 
concerning  documents  submitted  in 
paper  under  Form  SE.  We  propose  to 
amend  the  rule  to  remove  the  reference 
to  exhibits  to  Form  N-SAR,  since  filers 
must  now  submit  N-SAR  exhibits 
electronically. 

Rules  401  and  402 — Financial  Data 
Schedule;  Liability  for  Financial  Data 
Schedule.  Rules  401  and  402  are  the 
provisions  governing  the  electronic 
submission  of  Financial  Data  Schedules. 
As  discussed  above  in  Part  I.K,  we 
propose  to  rescind  the  requirement  for 
FDSs,  and  accordingly  we  propose  to 
remove  Rules  401  and  402  of  Regulation 
S-T.85 

Rule  501 — Modular  Submissions  and 
Segmented  Filings.  Rule  501  currently 
states  that  an  electronic  filer  that 
subscribes  to  the  optional  EDGAR 
electronic  mail  service  may  use  the 
modide  and  segment  features.  We 
propose  to  revise  the  rule  to  remove  the 
reference  to  the  optional  electronic  mail 
service,  since  filers  who  do  not 
subscribe  also  may  use  these  features. 

m.  General  Request  for  Comment 

You  are  invited  to  submit  written 
comments  relating  to  the  nde  proposals 
set  forth  in  this  release  by  submitting 
three  copies  to  Jonathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NfW, 
Washington,  DC  2054»-O609.  You  also 
may  submit  your  comments 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  Your 
comment  letter  should  refer  to  File  No. 


81  Rule  105(b)  (17  CFR  232.105(b)l. 
"^Rule  105(c)  |17  CFR  105(c)|. 
8'  Rule  302.  We  do  not  now.  and  do  not  propose 
to.  require  signatures  in  unofficial  PDF  copies. 


»■•  We  also  propose  to  add  a  Note  to  paragraph  (a) 
of  Rule  304  to  make  it  clear  that  when  omitted 
material  contains  data,  filers  must  include  that  data 
in  the  filing.  For  example,  if  the  omitted  material 
consists  of  a  pie  chart  showing  the  u.se  of  proceeds, 
the  EDGAR  filing  should  set  forth  the  percentage  of 
proceeds  allocated  to  each  use  rather  than  merely 
stating  "chart  showing  use  of  proceeds  omitted." 

■5  We  also  propose  to  amend  the  following  rule 
and  form  provisions  in  connection  with  the 
discontinuance  of  FDSs:  Items  601  of  Regulation  S- 
B  and  S-K;  Securities  Act  Rule  483;  Securities  Act 
Forms  S-2,  S-3,  and  S-8;  Public  Utility  Act  Forms 
U5S,  U-1.  U-13-60  and  U-3A-2;  Investment 
Company  Act  Rules  8b-2,  8b-23  and  Rule  8b-32; 
and  Investment  Company  Act  Form  N-SAR. 


S7-O5-O0;  include  this  file  number  in 
the  subject  line  if  you  use  e-mail.  We 
will  make  comment  letters  available  for 
your  inspection  and  copying  in  our 
Public  Reference  Room,  450  Fifth  Street, 
NW,  Washington.  DC  20549.  We  also 
will  post  any  electronically  submitted 
comment  letters  on  our  Internet  Web 
Site  (http://www.sec.gov). 

We  request  comment  not  only  on  the 
specific  issues  we  discuss  in  this 
release,  but  on  any  other  approaches  or 
issues  that  we  should  consider  in 
connection  with  the  EDGAR 
modernization  that  we  envision.  We 
seek  comment  from  any  interested 
persons,  including  those  required  to  file 
information  with  us  on  the  EDGAR 
system,  as  well  as  investors, 
disseminators  of  EDGAR  data.  EDGAR 
filing  agents,  and  other  members  of  the 
public  who  have  access  to  and  use 
information  from  the  EDGAR  system. 

rV.  Cost-Benefit  Analysis 

The  rules  we  are  proposing  today 
reflect  the  next  stage  in  our 
modernization  of  EDGAR.  We  expect 
that  this  continuing  EDGAR 
modernization  ultimately  will  result  in 
considerable  benefits  to  the  securities 
markets,  investors,  and  other  members 
of  the  public,  by  expanding  the  types 
and  accessibility  of  information  that  can 
be  filed  and  made  available  for  public 
review  through  the  EDGAR  system.  We 
also  expect  that  the  changes  will  result 
in  economic  benefits  to  filers  by  easing 
their  burden  in  filing  required  materials 
through  the  EDGAR  system. 

One  of  the  goals  of  EDGAR 
modernization  has  been  to  benefit  all 
EDGAR  users  by  achieving  consistency 
as  much  as  possible  with  familiar  and 
widely  accepted  industry  standards. 
The  rules  proposed  today  are  an 
important  step  in  moving  the  EDGAR 
system  toward  these  industry  standards. 

The  transition  to  a  broader  HTML  tag 
set  and  the  use  of  more  current 
technologies  should  provide  significant 
benefits.  Investors  will  benefit  from 
EDGAR  modernization  because  they 
will  receive  documents  that 
communicate  more  effectively.  Graphics 
can  make  documents  easier  to  read. 
Hyperlinks  should  make  documents 
easier  to  navigate  and  information  easier 
to  locate. 

The  ability  to  transmit  filings  over  the 
Internet  also  should  provide  increased 
flexibility  to  filers.  Moreover,  since 
filers  would  be  able  to  use  their  own 
Internet  Service  Providers  and  send 
filings  to  the  EDGAR  system  at  no 
charge,  filers  located  outside  of  the 
immediate  Washington,  DC  area  may 
reduce  their  costs  for  long-distance 
telephone  service.  EDGARLink  filers 


11516 


niake 


also  should  benefit 
prepare  and  transm 
EDGAR  system  usirtg 
and  familiar  browser 
The  modernized 
will  be  a  significant 
older  technology 
EDGARLink  produdt 
filers  by  elirainatinj 
upon  maintaining 
no  longer  supportet 
industry. 

Companies  that 
also  should  benefit 
expanded  features 
documents  because 
will  communicate 
shareholders  and  b« 
marketing  and  othe 
investors  find  that 
effectively  obtain 
seek  from  the  EDG4R 
get  fewer  requests 
filings.  Some  filers 
dociunents  in  HTML 
offerings  or  of  comf  any 
postings  may  find  i 
convert  documents 
HTML  provided  for 
the  proposed  rules 
into  ASCII. 

At  the  same  time 
the  full  transition  ti 
EDGAR  system  wil 
hardware,  software 
associated  with  the 
computer  systems 
At  this  stage,  issuer^ 
need  not  incur  any 
related  to  the  propc  sed 
enhancements,  because 
remains  voluntary, 
not  use  our  free 


irom  being  able  to 
t  their  filings  to  the 
more  convenient 
based  software. 
EEjGARLink,  which 
update  from  the 
ofjthe  current 

should  benefit 
their  dependence 
d  equipment  that  is 
in  the  computer 


tie 


for 


may  incur  some 
make  the  transition 

The  changes  in 
of  transmission  of 
will  likely  lead  to 
costs.  We  believe 
diskettes  and  the 
tape  to  magnetic 
approximately  one 
the  other  hand,  all 
EDGARLink  may  n 
adjustments  to 
the  modernized  ED 
browser-based, 
minimal  for  most  fi 
software  is  not  dep 
operating  system 
companies  have 
environment  that 
new  EDGARLink 


operate  on  some 
operating  environnients 
DOS-based  EDGAPtink 
available  to  filers 
facilitate  filers 
modernized  EDGARLink 


Federal  Register/ Vol.  65.  No.  43 /Friday.  March  3,  2000 / Proposed  Rules 


t) 


public  filings 

torn  having 

their  HTML 
their  documents 
r  lore  effectively  with 
more  attractive  for 
purposes.  As 
tfiey  can  more 
information  they 
system,  filers  may 
paper  copies  of 
hat  prepare 
for  purposes  of 

web  site 
less  burdensome  to 
into  the  version  of 
in  Release  7.0  and 
han  to  convert  them 

we  recognize  that 
the  modernized 
impose  some 
and  staffing  costs 
evolution  of 
industry  standards, 
and  other  filers 
mmediate  costs 
HTML 

filing  in  HTML 
iling  agents  who  do 
EDfcARLink  software 
pr(  gramming  costs  to 
to  Release  7.0. 
p  ;rmissible  methods 
I DGAR  submissions 
s  3me  immediate 
tt  at  the  elimination  of 
m  Qve  from  magnetic 
ca  tridge  would  affect 
jercent  of  filers.  On 
lers  using 
!ed  to  make  some 
the  transition  to 
jARLink,  which  is 
Thqse  costs  should  be 
ers  because  the  new 
;ndent  upon  any  one 
61  ivironment  and  most 
already  adopted  an 
\\  ill  support  it.  The 
a  so  may  be  able  to 
olber  DOS-based 

The  current 
will  remain 
six  months  to 
trarisition  to  the 


fdr ; 


Disseminators  of  EDGAR  data  may 
incur  some  transitional  costs  as  they 
revise  their  software  to  accommodate 
the  proposed  HTML  enhancements."*^ 
Disseminators  that  are  not  HTML-based 
may  face  some  difficulties  in  integrating 
the  new  graphics  data.  In  addition, 
graphics  data  may  increase  the  size  of 
documents  received  by  the  EDGAR 
system  and  transmitted  to 
disseminators.  As  a  result, 
disseminators  may  need  to  adjust  their 
storage  techniques  or  may  incur 
additional  costs  for  storage  and 
processing. 

The  rules  we  propose  today  impose 
no  costs  related  to  substantive 
disclosure.  The  one  proposed 
substantive  change  is  the  elimination  of 
financial  data  schedules,  which  would 
reduce  filers'  preparation  time.  The 
remaining  proposals  would  not 
substantively  change  the  information 
and  disclosure  we  currently  require. 
Rather,  the  proposed  rules  would 
merely  modify  and  supplement  current 
rules  to  reflect  the  expanded  HTML 
options  that  filers  may  use  to  submit 
information  to  us  electronically. 

We  encourage  commenters  to  identify 
any  costs  or  benefits  associated  with  the 
rule  proposals  and  with  EDGAR 
modernization  in  general.  In  particular, 
please  identify  any  costs  or  benefits 
associated  with  the  rule  proposals 
relating  to  the  increased  use  of  graphics, 
the  contents  of  an  "official  filing," 
impermissible  types  of  code  and 
content,  hypertext  links  to  documents  or 
web  sites,  variations  in  the  appearance 
of  an  "official  filing"  that  is  accessed 
through  different  browsers,  and  any 
impact  that  the  rule  proposals  may  have 
on  the  ease  of  locating  and  using 
EDGAR  data.  Please  provide  data  to 
support  your  position. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  we  request  information  regarding 
the  potential  impact  of  the  proposed 
amendments  on  the  economy  on  an 
annual  basis.  In  particular,  comments 
should  address  whether  the  proposed 
changes,  if  adopted,  would  have  a 
5100,000,000  annual  effect  on  the 
economy,  cause  a  major  increase  in 
costs  or  prices,  or  have  a  significant 
adverse  effect  on  competition. 


'"'We  continually  attempt  to  reduce  the  costs  of 
the  EDGAR  system  and  to  pass  those  cost  savings 
along  when  possible.  For  example,  in  November 
1998,  under  the  new  EDGAR  contract,  we  were  able 
.to  effect  a  cost  savings  with  the  implementation  of 
a  new  privatized  dissemination  system.  This 
resulted  in  our  passing  along  a  cost  savings  of 
nearly  S200.000  per  year  to  disseminators  when 
their  yearly  subscription  cost  was  reduced  from 
5278,000  to  579,686.  And  in  December  1999.  the 
subscription  price  dropped  again  from  579.686  to 
544.571. 


investment,  or  innovation.  Commenters 
should  provide  empirical  data  to 
support  their  views. 

V.  Analysis  of  Burdens  on  Competition, 
Capital  Formation  and  Efficiency 

Section  23(a)(2)  of  the  Exchange  Act 
requires  us,  in  adopting  rules  under  the 
Exchange  Act,  to  consider  the  anti- 
competitive effects  of  any  rules  that  we 
adopt  thereunder.  Furthermore,  section 
2(b)  of  the  securities  Act,"^  section  3(f) 
of  the  Exchange  Act,****  and  section 
2(c)  ^^  of  the  Investment  Company  Act 
require  us,  when  engaging  in 
rulemaking,  and  considering  or 
determining  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.  In  compliance 
with  our  responsibilities  under  these 
sections,  we  request  comment  on 
whether  the  proposals,  if  adopted, 
would  promote  efficiency,  competition, 
cind  capital  formation.  We  encourage 
commenters  to  provide  empirical  data 
or  other  facts  to  support  their  views. 

In  compliance  with  our 
responsibilities  under  the  previously 
mentioned  provisions,  we  considered 
whether  the  amendments  would 
promote  efficiency,  competition  and 
capital  formation.  Although  filing  agents 
and  information  disseminators  may  be 
disparately  affected  depending  on  their 
technical  readiness  emd  programming 
formats,  we  believe  that  the  new  rules 
and  amendments  would  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  the  furtherance  of  the 
purposes  of  the  securities  laws. 

We  believe  that  the  new  rules  and 
amendments  would  not  have  any 
adverse  effect  on  capital  formation.  We 
believe  the  amendments  would  promote 
efficiency  by  giving  investors 
information  in  a  more  readable  format 
emd  by  more  closely  aligning  our 
technical  standards  to  the  industry's. 
The  new  rules  and  amendments  would 
apply  equally  to  all  entities  currently 
required  to  file  on  EDGAR.  Because  the 
proposed  rules  and  amendments  are 
designed  in  part  to  permit  filers  to 
provide  information  in  a  format  that 
will  be  more  useful  to  investors,  the 
amendments  are  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors. 

We  request  comment  on  any  burden 
on  efficiency,  competition,  or  capital 
formation  that  might  result  from  the 
adoption  of  these  proposals. 


''='15U.S.C.77b(b). 
soiSU.S.C.  78c(f). 
««15U.S.C.80a-2(c). 
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VI.  Summary  of  Regulatory  Flexibility 
Act  Certification 

Our  Chairman  has  certified,  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b),  that  the 
new  rules  and  rule  amendments  we 
propose  in  this  release  (the  Proposals) 
would  not,  if  adopted,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
certification,  discussing  the  factual  basis 
therefor,  is  attached  to  this  Release  as 
Appendix  B.  We  encourage  written 
comments  on  the  Certification.  We  ask 
commenters  to  describe  the  nature  of 
any  impact  on  small  entities  and 
provide  empirical  data  to  support  the 
extent  of  the  impact. 

VII.  Paperwork  Reduction  Act 

Our  proposal  to  eliminate  Financial 
Data  Schedules  (FDSs)  affects  several 
regulations  and  forms  that  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  s"  (the 
Act).  We  have  submitted  the  proposal  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with  44 
U.S.C.  3507(d)  and  5  CFR  1320.11.  The 
titles  of  the  affected  information 
collections  are  as  follows:  Form  S-1, 
Form  S-4,  Form  S-11,  Form  SB-1,  Form 
SB-2,  Form  10-SB,  Form  10-QSB,  Form 
10-KSB,  Form  10,  Form  10-Q,  and 
Form  10-K;  Investment  Company  Act 
Form  N-SAR;  and  Public  Utility 
Holding  Company  Act  Forms  U-1,  U5S, 
U-13-60  and  U-3A-2.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number. 

Form  S-1  under  the  Securities  Act 
(OMB  Control  Number  3235-0065)  is 
used  by  issuers  that  are  not  eligible  to 
use  other  forms  to  register  offerings  of 
securities.  The  form  sets  forth  the 
transactional  and  company  information 
required  by  the  Commission  in 
securities  offerings.  Form  S-4  under  the 
Securities  Act  (OMB  Control  Number 
3235-0324)  is  used  by  issuers  to  register 
securities  offerings  in  connection  with 
business  combinations  and  exchange 
offers.  This  form  sets  forth  the 
transactional  and  company  information 
required  by  the  Commission  in 
seciuities  offerings.  Form  S-11  under 
the  Securities  Act  (OMB  Control 
Number  3235-0067)  is  used  to  register 
real  estate  investment  trusts  and 
securities  issued  by  issuers  whose 
business  is  primarily  that  of  acquiring 
and  holding  investment  interests  in  real 
estate.  Form  SB-1  under  the  Securities 


""44  U.S.C.  3501  etseq. 


Act  (OMB  Control  Number  3235-0423) 
is  used  by  small  business  issuers,  as 
defined  in  Rule  405  of  the  Securities 
Act,  to  register  offerings  of  up  to  SlO 
million  of  securities  in  a  12-month 
period.  The  form  sets  forth  the 
transactional  and  company  information 
required  by  the  Commission  in 
securities  offerings.  It  requires  less 
detailed  information  about  the  issuer's 
business  than  Form  S-1 .  Form  SB-2 
under  the  Securities  Act  (OMB  Control 
Number  3235-0418)  is  used  by  small 
business  issuers,  as  defined  in  Rule  405 
of  the  Securities  Act,  to  register 
seciu'ities  offerings.  The  form  sets  forth 
the  transactional  and  company 
information  required  by  the 
Commission  in  securities  offerings.  It 
requires  less  detailed  information  about 
the  issuer's  business  than  Form  S-1. 

Form  10  under  the  Exchange  Act 
(OMB  Control  Number  3235-0064)  is 
used  by  registrants  to  register  classes  of 
securities  for  trading  on  a  national 
exchange.  It  requires  certain  business 
and  financial  information  about  the 
issuer.  Form  10-SB  under  the  Exchange 
Act  (OMB  Control  Number  3235-0419) 
is  used  by  small  business  issuers,  as 
defined  in  Rule  12b-2  of  the  Exchange 
Act,  to  register  classes  of  securities.  This 
form  requires  slightly  less  detailed 
information  about  the  issuer's  business 
than  Form  10  requires.  Form  10-K 
under  the  Exchange  Act  (OMB  Control 
Number  3235-0063)  is  used  by 
registrants  to  file  annual  reports.  It 
provides  a  comprehensive  overview  of 
the  registrant's  business.  Form  10-KSB 
under  the  Exchange  Act  (OMB  Control 
Number  3235-0420)  is  used  by  small 
business  registrants,  as  defined  in  Rule 
12b-2  of  the  Exchange  Act,  to  file 
annual  reports.  It  provides  a 
comprehensive  overview  of  the 
registrant's  business,  although  its 
requirements  call  for  slightly  less 
detailed  information  than  required  by 
Form  10-K.  Form  10-Q  under  the 
Exchange  Act  (OMB  Control  Number 
3235-0070)  is  used  by  registrants  to  file 
quarterly  reports.  It  includes  unaudited 
financial  statements  and  provides  a 
continuing  view  of  the  registrant's 
financial  position  during  the  year.  The 
report  must  be  filed  for  each  of  first 
three  fiscal  year  quarters  of  the 
registrant's  fiscal  year.  Form  10-QSB 
under  the  Exchange  Act  (OMB  Control 
Number  3235-0416)  is  used  by  small 
business  registrants,  as  defined  in  Rule 
12b-2  of  the  Exchange  Act,  to  file 
quarterly  reports.  It  includes  unaudited 
financial  statements  and  provides  a 
periodic  view  of  the  registrant's 
financial  position  during  the  year.  The 
report  must  be  filed  for  each  of  the  first 


three  fiscal  quarters  of  the  registrant's 
fiscal  year.  It  provides  a  comprehensive 
overview  of  the  registrant's  business, 
although  its  requirements  call  for 
slightly  less  detailed  information  than 
required  by  Form  10-Q. 

Form  N-SAR  (OMB  Control  No. 
3235-0330)  is  used  by  registered 
investment  companies  for  annual  and 
semi-annual  reports  required  to  be  filed 
with  the  Commission. 

Form  U-1  (OMB  Control  No.  3235- 
0125)  must  be  used  by  any  person  filing 
or  amending  an  application  or 
declaration  under  sections  6(b),  7, 
9(c)(3),  10, 12(b).  (c).  (d)  or  (0  of  the 
Public  Utility  Act.  This  form  must  also 
be  used  for  filings  under  other  sections 
of  the  Public  Utility  Act  for  which  a 
form  is  not  prescribed.  Form  U5S  (OMB 
Control  No.  3235-0164)  requires 
registered  holding  companies  to  file 
annual  and  other  periodic  and  special 
reports  as  the  Commission  may 
prescribe  to  keep  current  information 
relevant  to  compliance  with  substantive 
provisions  of  the  Public  Utility  Act. 
Form  U-13-60  (OMB  ControlNo.  3235- 
0153)  implements  section  13  of  the 
Public  Utility  Act  by  requiring 
standardized  accounting  and 
recordkeeping  for  mutual  and 
subsidiary  service  companies  of 
registered  holding  companies  and  the 
filing  of  annual  reports  on  Form  U-13- 
60.  Form  U-3A-2  (OMB  Control 
Number  3235-0161)  permits  a  public 
utility  holding  company  to  claim 
exemption  from  the  Public  Utility  Act 
by  filing  an  annual  statement. 

We  anticipate  that  the  proposal  to 
eliminate  the  requirement  that  filers 
submit  FDSs  as  exhibits  for  certain 
forms  referenced  under  Item  601  fb)  of 
Regulations  S-K  and  S-B  would  reduce 
the  existing  information  collection 
requirements  that  are  currently  imposed 
on  registrants  (respondents). ^^  We 
estimate  that  approximately  3.617  Form 
S-ls  are  filed  each  year.  We  estimate 
that  the  elimination  of  FDSs  would 
decrease  the  filing  burden  for  each 
respondent  by  1  hour  for  an  average 
burden  of  432  hours  per  filing.  We 
anticipate  that  the  total  estimated 
aggregate  annual  burden  for  3,617 
respondents  would  be  1.562,544  hours 
(432x3,617). 

We  estimate  that  approximately  8.709 
Form  S-4s  are  filed  each  year.  We 
estimate  that  the  elimination  of  FDSs 
would  decrease  the  filing  burden  for 
each  respondent  by  1  hour  for  an 
average  burden  of  990  hours  per  filing. 
We  anticipate  that  the  total  estimated 
aggregate  annual  burden  for  8,709 


"'  Regulations  S-K  and  S-B  do  not  impose 
ri'portins  burdens  directly  on  public  companies. 
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average  burden  of  23  hours  per  filing. 
We  anticipate  that  the  total  estimated 
aggregate  annual  burden  for  124 
respondents  would  be  2,852  hours  (23  x 
124). 

We  estimate  that  approximately 
29,551  Form  10-Qs  are  filed  each  year. 
This  number  reflects  the  fact  that  Form 
10-Q  is  required  to  be  filed  three  times 
a  year.  We  estimate  that  the  elimination 
of  FDSs  would  decrease  the  filing 
burden  for  each  respondent  by  1  hour 
for  an  average  burden  of  34  hours  per 
filing.  We  anticipate  that  the  total 
estimated  aggregate  annual  burden  for 
9,850  respondents  would  be  1,004,700 
hours  (3  X  34  X  9,850). 

We  estimate  that  approximately 
10,381  Form  10-Ks  are  filed  each  year. 
We  estimate  that  the  elimination  of 
FDSs  would  decrease  the  filing  burden 
for  each  respondent  by  1  hour  for  an 
average  burden  of  430  hours  per  filing. 
We  anticipate  that  th^  total  estimated 
aggregate  annual  burden  for  10,381 
respondents  would  be  4,463,830  hours 
(10,381  x430). 

The  proposal  to  eliminate  FDSs 
within  Investment  Company  Act  Form 
N-SAR  would  reduce  the  total 
information  collection  burden  imposed 
upon  affected  respondents.  We  estimate 
that  approximately  7,333  Form  N-SARs 
are  filed  each  year.  This  number  reflects 
the  fact  that  each  of  approximately 
3.300  management  investment 
companies  file  the  form  twice  a  year. 
This  number  also  includes  the  733  unit 
investment  trusts  who  file  the  form  once 
a  year,  with  a  burden  of  6  hours  per 
filing,  but  who  do  not  file  FDSs  with  the 
form.  We  estimate  that  the  elimination 
of  FDSs  would  decrease  the  filing 
burden  for  each  management 
investment  company  respondent  by  1 
hour  for  an  average  burden  of  14.75 
hours  per  filing.  We  anticipate  that  the 
total  estimated  aggregate  annual  burden 
for  4,033  respondents  would  be  101,748 
hours  ((2  X  3,300  x  14.75)  +  (733  x  6)). 

The  proposal  to  eliminate  FDSs 
within  Public  Utility  Act  forms  would 
reduce  the  total  information  burden 
imposed  upon  affected  respondents.  We 
estimate  that  approximately  121  Form 
U-ls  are  filed  each  year.  We  estimate 
that  the  elimination  of  FDSs  would 
decrease  the  filing  burden  for  each 
respondent  by  1  hour  for  an  average 
burden  of  224  hours  per  filing.  We 
anticipate  that  the  total  estimated 
aggregate  annual  burden  for  15 
respondents  making  a  total  of  121 
submissions  per  year  would  be  27,104 
hours  (121  x224). 

We  estimate  that  approximately  19 
Form  U5Ss  are  filed  each  year.  We 
estimate  that  the  elimination  of  FDSs 
would  decrease  the  filing  burden  for 


each  respondent  by  1  hour  for  an 
average  burden  of  13.5  hours  per  filing. 
We  anticipate  that  the  total  estimated 
aggregate  annual  burden  for  19 
respondents  would  be  256.5  hours  (19  x 
13.5). 

We  estimate  that  approximately  91 
Form  U-3A-2S  are  filed  each  year.  We 
estimate  that  the  elimination  of  FDSs 
would  decrease  the  filing  burden  for 
each  respondent  by  1  hour  for  an 
average  burden  of  2.5  hours  per  filing. 
We  anticipate  that  the  total  estimated 
aggregate  annual  burden  for  91 
respondents  would  be  227.5  hours  (91  x 
2.5). 

We  estimate  that  approximately  40 
Form  U-13-60S  are  filed  each  year.  We 
estimate  that  the  elimination  of  FDSs 
would  decrease  the  filing  burden  for 
each  respondent  by  1  hour  for  an 
average  burden  of  13.5  hours  per  filing. 
We  anticipate  that  the  total  estimated 
aggregate  annual  burden  for  40 
respondents  would  be  540  hours  (40  x 
13.5). 

The  above  forms  do  not  impose  a 
retention  period  for  any  recordkeeping 
requirements.  Compliance  with  the 
above  forms  is  mandatory.  Responses  to 
the  disclosure  requirements  of  the  above 
forms  are  not  kept  confidential  unless 
granted  confidential  treatment. 

We  solicit  comment  to:  (i)  Evaluate 
whether  the  proposed  change  in  the 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  oiu  estimate  of  the  burden 
of  the  proposed  changes  to  the 
collections  of  information;  (iii)  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (iv) 
minimize  the  burden  of  the  collections 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

If  you  would  like  to  submit  comments 
on  the  collection  of  information 
requirements,  then  you  should  direct 
them  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549,  with  reference 
to  File  No.  S7-05-00.  Requests  for 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  these 
collections  of  information  should  be  in 
writing,  refer  to  File  No.  S7-05-00,  and 
be  submitted  to  the  Securities  and 
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Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

Vm.  statutory  Basis 

We  propose  the  rule  amendments 
outlined  above  under  sections  6,  7,  8, 10 
and  19(a)  of  the  Securities  Act,  sections 
3,  12,  13,  14, 15(d),  23(a)  and  35A  of  the 
Exchange  Act,  sections  3,  5,  6,  7,  10,  12, 
13,  14,  17  and  20  of  the  Public  Utility 
Act,  Section  319  of  the  Trust  Indenture 
Act,  and  sections  8,  30,  31  and  38  of  the 
Investment  Company  Act. 

List  of  Subjects 

17  CFR  Part  228 

Reporting  and  recordkeeping 
requirements,  Securities,  Small     . 
businesses. 

1 7  CFR  Parts  229  and  239 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Part  230 

Advertising,  Confidential  business 
information,  Investment  companies. 
Reporting  and  recordkeeping 
requirements,  Securities. 

17  CFR  Part  232 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Reporting  and 
recordkeeping  requirements.  Securities. 

17  CFR  Part  240 

Brokers,  Confidential  business 
information,  Fraud,  Reporting  and 
recordkeeping  requirements,  Securities. 

17  CFR  Part  249 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  250 

Confidential  business  information. 
Electric  utilities.  Holding  companies. 
Natural  gas,  Reporting  and 
recordkeeping  requirements.  Securities. 

1 7  CFR  Part  259 

Electric  utilities.  Holding  companies. 
Natural  gas.  Reporting  and 
recordkeeping  requirements.  Securities. 

1 7  CFR  Parts  260  and  269 

Reporting  and  recordkeeping 
requirements,  Securities,  Trusts  and 
trustees. 


17  CFR  Part  270 

Confidential  business  information, 
Fraud,  Investment  companies.  Life 
insurance,  Reporting  and  recordkeeping 
requirements,  Secm-ities. 

17  CFR  Part  274 

Electronic  funds  transfers.  Investment 
companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Proposed  Amendments 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  11,  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f.  77g,  77h,  77j, 
77k,  77s,  77Z-2,  77aa(25).  77aa(26).  77ddd, 
77eee,  77ggg,  77hhh,  77jjj,  77nnn,  77sss.  78/, 
78m,  78n,  78o,  78u-5,  78w,  78/A  80a-8,  80a- 
29,  80a-30,  80a-37,  80b-ll,  unless  otherwise 
noted. 

§228.601    [Amended] 

2.  By  amending  §  228.601,  by 
removing  exhibits  (27)  and  (28),  and  by 
reserving  exhibits  (27)  through  (98),  and 
removing  footnote  *   *   *  in  the  exhibit 
table  in  paragraph  (a),  by  removing 
paragraph  (b)(27)  and  reserving 
paragraphs  (b)(27)  through  (b)(98),  and 
by  removing  paragraph  (c)  and 
Appendices  A  through  F. 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h.  77j, 
77k,  77s,  77Z-2,  77aa(25),  77aa(26),  77ddd, 
77eee,  77ggg,  77hhh,  77iii,  77jjj,  77nnn. 
77SSS,  78c,  78i.  78j,  78/,  78m,  78n,  78o,  78u- 
5,  78w,  78//(d),  79e,  79n,  791.  80a-8.  80a-29. 
80a-30,  80a-37,  80b-ll,  unless  otherwise 
noted. 


§229.601     [Amended] 

4.  By  amending  §  229.601.  by 
removing  exhibits  (27)  and  (28),  by 
reserving  exhibits  (27)  through  (98),  and 
removing  footnote  5  in  the  exhibit  table 
in  paragraph  (a),  by  removing  paragraph 
(b)(27)  and  reserving  paragraphs  (b){27) 
through  (b)(98),  and  by  removing 
paragraph  (c)  and  Appendices  A 
through  F. 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

5.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h,  77j, 
77r,  77s.  77sss,  77z-3.  78c.  78d,  78/,  78m, 
78n,  78o,  78w,  78//(d),  79t.  80a-8,  80a-24, 
80a-28,  80a-29.  80a-30,  and  80a-37,  unless 
otherwise  noted. 
***** 

6.  By  amending  §  230.110  by  revising 
paragraph  (b)  to  read  as  follows: 

§  230.1 1 0    Business  hours  of  tt>e 
Commission. 

***** 

(b)  Submissions  made  in  paper  or  on 
magnetic  cartridge.  Paper  documents 
filed  with  or  otherwise  furnished  to  the 
Commission,  as  well  as  electronic 
filings  and  submissions  on  magnetic 
cartridge  under  cover  of  Form  ET 
(§§239.62,  249.445,  259.601,  269.6  and 
274.401  of  this  chapter),  may  be 
submitted  to  the  Commission  each  day, 
except  Saturdays,  Sundays  and  federal 
holidays,  from  8  a.m.  to  5:30  p.m.. 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
currently  in  effect. 
***** 

7.  By  amending  §  230.483  by 
removing  paragraph  (e)  including  the 
contents  of  the  financial  data  schedule 
set  forth  in  paragraph  {e)(4)  and  by 
revising  the  section  heading  to  read  as 
follows: 

§  230.483    Exhibits  for  certain  registration 
statements. 


PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

8.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j. 
77s(a),  77sss(a),  78c(b),  78/,  78m,  78n,  78o(d), 
78w(a),  78//(d),  79t(a),  80a-8,  80a-29,  80a-30 
and  80a-37. 

9.  By  amending  §  232.11  by  removing 
the  definition  of  "Phase-in  date"  and  by 
revising  the  definition  of  "Official 
filing"  to  read  as  follows: 


§232.11 
232. 


Definition  of  terms  used  in  part 


Official  filing.  The  term  official  filing 
means  any  filing  that  is  received  and 
accepted  by  the  Commission,  regardless 
of  filing  medium  and  exclusive  of 
header  information,  tags  and  any  other 
technical  information  required  in  an 
electronic  filing. 
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10.  By  amendin  >, 
paragraphs  (b)  an( 


§232.12  by  revising 
(c)  to  read  as  follows: 


§  232.12    Business  hours  of  the 
Commission. 

*        •        *        * 

(b)  Submissions  made  in  paper  or  on 
magnetic  cartridgi .  Filers  may  submit 
paper  documents  iled  with  or 
otherwise  fumish(  fd  to  the  Commission, 
as  well  as  electron  ic  filings  and 
submissions  on  m  ignetic  cartridge 
under  cover  of  Foi  m  ET  (§§  239.62, 
249.445,  259.601,  269.6  and  274.401  of 
this  chapter),  to  the  Commission  each 
day,  except  Saturc  ays,  Sundays  and 
federal  holidays,  f  om  8  a.m.  to  5:30 
p.m.,  Eastern  Stan  iard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
currently  in  effect,  Filers  may  file 
submissions  on  m;  ignetic  cartridge 
either  at  the  addre  ss  indicated  in 
paragraph  (a)  of  th  is  section  or  at  the 
Commission's  Op<  rations  Center,  6432 
General  Green  Wa  f,  Alexandria,  VA 
22312-2413. 

(c)  Submissions  by  direct 
transmission.  Elec  tronic  filings  and 
other  documents  t  lay  be  submitted  by 
direct  transmissioi  i,  via  dial-up  modem 
or  Internet,  to  the  i>)inmission  each  day, 
except  Saturdays,  Sundays  and  federal 
holidays,  from  8  a  m.  to  10  p.m..  Eastern 
Standard  Time  or  eastern  Daylight 
Saving  Time,  whic  hever  is  currently  in 
effect. 

11.  By  revising  <  232.103  to  read  as 
follows: 

§  232.103    Liability  or  transmission  errors 
or  omissions  in  docijnwnts  filed  via 
EDGAR. 

An  electronic  fitr  shall  not  be  subject 
to  the  liability  and  anti-fi'aud  provisions 
of  the  federal  securities  laws  with 


res 


respect  to  an  error 
electronic  filing 
electronic  transmission 
the  control  of  the 
corrects  the  error 
filing  of  an  amendinent 
format  as  soon  as 
after  the  electronic 
of  the  error  or 

12.  By  amendin] 
paragraph  (b)  and 
to  read  as  follows: 


cr 


le; 


omi  ;sion. 


§232.104  by  revising 
idding  paragraph  (fl 


§  232.1 04    Unofficial  PDF  copies  included 
In  an  electronic  sub  nission. 


(b)  Except  as  pre  vided 
(c)  and  (f)  of  this 
PDF  copy  must  be 
equivalent  to  its 
document  contained 
submission.  An  ui  official 
may  contain  graph  i 
(but  not  animated 
video  material) 


or  omission  in  an 


ulting  solely  from 
errors  beyond 

ler.  where  the  filer 
omission  by  the 
in  electronic 

asonably  practicable 

filer  becomes  aware 


in  paragraphs 
s^tion,  each  unofficial 

substantively 
associated  electronic 
in  the  electronic 
PDF  copy 
c  and  image  material 
^aphics,  or  audio  or 
n(  twithstanding  the 


fact  that  its  HTML  or  ASCII  document 
coimterpart  may  not  contain  such 
material  but  instead  may  contain  a  fair 
and  accurate  narrative  description  or 
tabular  representation  of  any  omitted 
graphic  or  image  material. 
***** 

(f)  An  unofficial  PDF  copy  of  a 
correspondence  document  contained  in 
an  electronic  submission  need  not  be 
substantively  equivalent  to  that 
correspondence  document  if  the 
unofficial  PDF  copy  consists  solely  of  a 
redlined  copy  of  an  official  filing. 

13.  By  revising  §  232.105  to  read  as 
follows: 

§  232.1 05    Limitation  on  use  of  HTML 
documents  and  hypertext  links. 

(a)  Electronic  filers  must  submit  the 
following  documents  in  ASCII:  Form  N- 
SAR  (§  274.101  of  this  chapter)  and 
Form  13F  (§249.325  of  this  chapter). 
Notwithstanding  the  provisions  of  this 
section,  electronic  filers  may  submit 
exhibits  to  Form  N-SAR  in  HTML. 

(b)  Electronic  filers  may  not  include 
in  any  HTML  document  hypertext  links 
to  sites,  locations,  or  documents  outside 
the  HTML  document,  except  to  links  to 
officially  filed  documents  within  the 
current  submission  and  to  documents 
previously  filed  electronically  and 
located  in  the  EDGAR  database  on  the 
Commission's  public  web  site 
(www.sec.gov).  Electronic  filers  also 
may  include  within  an  HTML  document 
hypertext  links  to  different  sections 
within  that  single  HTML  document. 

(c)  If  a  filer  includes  an  external 
hypertext  link  within  a  filed  document, 
the  information  contained  in  the  linked 
materied  will  not  be  considered  part  of 
the  document  for  determining 
compliance  with  reporting  obligations, 
but  the  inclusion  of  the  link  will  cause 
the  filer  to  be  subject  to  the  civil 
liability  and  antifiaud  provisions  of  the 
federal  securities  laws  with  reference  to 
the  information  contained  in  the  linked 
material. 

14.  By  amending  §  232.302  by  revising 
paragraph  (a)  to  read  as  follows: 

§232.302    Signatures. 

(a)  Required  signatures  to  or  within 
any  electronic  submission  must  be  in 
typed  form  rather  than  manual  format. 
Signatures  in  an  HTML  document  that 
are  not  required  may,  but  are  not 
required  to,  be  presented  in  an  HTML 
graphic  or  image  file  within  the 
electronic  filing,  in  compliance  with  the 
formatting  requirements  of  the  EDGAR 
Filer  Manual.  When  used  in  connection 
with  an  electronic  filing,  the  term 
"signature"  means  an  electronic  entry  in 
the  form  of  a  magnetic  impulse  or  other 
form  of  computer  data  compilation  of 


any  letter  or  series  of  letters  or 
characters  comprising  a  name,  executed, 
adopted  or  authorized  as  a  signature. 
Signatures  are  not  required  in  unofficial 
PDF  copies  submitted  in  accordance 
with  §232.104. 


§232.303    [Amended] 

15.  By  amending  §  232.303  by 
removing  paragraph  (a)(4). 

16.  By  amending  §  232.304  by  revising 
the  first  sentence  of  paragraph  (a)  and 
adding  a  note  following  paragraph  (a), 
revising  paragraph  (d),  and  adding 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§  232.304    Graphic,  image,  audio  and  video 
material. 

(a)  If  a  filer  includes  graphic,  image, 
audio  or  video  material  in  a  document 
delivered  to  investors  and  others  that  is 
not  reproduced  in  an  electronic  filing, 
the  electronically  filed  version  of  that 
document  must  include  a  fair  and 
accurate  narrative  description,  tabular 
representation  or  transcript  of  the 
omitted  material.  *   *   * 

Note  to  paragraph  (a):  If  the  omitted 
graphic,  image,  audio  or  video  material 
includes  data,  filers  must  include  a  tabular 
representation  or  other  appropriate 
representation  of  that  data  in  the 
electronically  filed  version  of  the  document. 
***** 

(d)  For  electronically  filed  ASCII 
documents,  the  performance  graph  that 
is  to  appear  in  registrant  proxy  and 
information  statements  relating  to 
annual  meetings  of  security  holders  (or 
special  meetings  or  written  consents  in 
lieu  of  such  meetings)  at  which 
directors  will  be  elected,  as  required  by 
Item  402(1)  of  Regulation  S-K 

(§  229.402(1)  of  this  chapter),  and  the 
line  graph  that  is  to  appear  in  registrant 
annual  reports  to  security  holders  or 
prospectuses,  as  required  by  paragraph 
(b)  of  Item  5  of  Form  N-lA  (§274.11  A 
of  this  chapter),  must  be  furnished  to 
the  Commission  by  presenting  the  data 
in  tabular  or  chart  form  within  the 
electronic  ASCII  document,  in 
compliance  with  paragraph  (a)  of  this 
section  and  the  formatting  requirements 
of  the  EDGAR  Filer  Manual. 

(e)  Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (d)  of  this 
section,  electronically  filed  HTML 
documents  must  present  the  following 
information  in  an  HTML  graphic  or 
image  file  within  the  electronic 
submission  in  compliance  with  the 
formatting  requirements  of  the  EDGAR 
Filer  Manual:  the  performance  graph 
that  is  to  appear  in  registrant  proxy  and 
information  statements  relating  to 
aimual  meetings  of  security  holders  (or 
special  meetings  or  written  consents  in 
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lieu  of  such  meetings)  at  which 
directors  will  be  elected,  as  required  by 
Item  402(1)  of  Regulation  S-K 
(§  229.402(1)  of  this  chapter);  the  line 
graph  that  is  to  appear  in  registrant 
annual  reports  to  security  holders  or 
prospectuses,  as  required  by  paragraph 
(b)  of  Item  5  of  Form  N-lA  (§274.11A 
of  this  chapter);  and  any  other  graphic 
material  required  by  rule  or  form  to  be 
filed  with  the  Commission.  Filers  may, 
but  are  not  required  to,  submit  any  other 
graphic  material  in  an  HTML  document 
by  presenting  the  data  in  an  HTML 
graphic  or  image  file  within  the 
electronic  filing,  in  compliance  with  the 
formatting  requirements  of  the  EDGAR 
Filer  Manual.  However,  filers  may  not 
present  in  a  graphic  or  image  file 
information  such  as  text  or  tables  that 
users  must  be  able  to  search  and/or 
download  into  spreadsheet  form  (e.g., 
financial  statements);  filers  must  present 
such  material  as  text  in  an  ASCII 
document  or  as  text  or  an  HTML  table 
in  an  HTML  document. 

(f)  Electronic  filers  may  not  include 
animated  graphics  in  any  EDGAR 
document. 

§232.311     [Amended] 

17.  By  amending  §  232.311  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d),  (e),  (f),  (g), 
(h)  and  (i)  as  paragraphs  (c),  (d),  (e),  (f), 
(g),  and  (h),  respectively. 

§§  232.401  and  232.402    [Removed  and 
Reserved] 

18.  By  removing  and  reserving 

§§  232.401  and  232.402  and  removing 
the  undesignated  center  heading 
preceding  reserved  §  232.401. 

19.  By  amending  §  232.501  by  revising 
the  introductory  text  to  read  as  follows: 

§  232.501     Modular  submissions  and 
segmented  filings. 

An  electronic  filer  may  use  the 
following  procediu-es  to  submit 
information  to  the  EDGAR  system  for 
subsequent  inclusion  in  an  electronic 
filing: 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

20.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s. 
77Z-2,  77SSS,  78c,  78/,  78m,  78n.  78o(d),  78u- 
5,  78w(a),  78//(d),  79e,  79f,  79g,  79j.  79/,  79in, 
79n,  79q,  79t,  80a-8,  80a-24,  80a-29,  80a-30 
and  80a-37,  unless  otherwise  noted. 


Note:  The  text  of  the  following  forms  do 
not  and  the  amendments  will  not  appear  in 
the  Code  of  Federal  Regulations. 


21.  By  amending  Form  S-2 
(referenced  in  §  239.12),  General 
Instruction  I,  as  follows: 

a.  in  the  introductory  text  of 
paragraph  H,  remove  the  colon; 

b.  in  paragraph  H(l),  remove  "(1)" 
and  ";  and,"  and  add  a  period  at  the  end 
of  the  sentence;  and 

c.  remove  paragraph  H.(2). 

22.  By  amending  Form  S-3 
(referenced  in  §  239.13),  General 
Instruction  I,  as  follows: 

a.  in  the  introductory  text  of 
paragraph  A. 8.(1),  remove  the  colon; 

b.  in  paragraph  A.8.(l),  remove  "(1)" 
and  ";  and,"  and  add  a  period  at  the  end 
of  the  sentence;  and 

c.  remove  paragraph  A.8.(2). 

23.  By  amending  Form  S-8 
(referenced  in  §  239.16b),  General 
Instruction  A,  as  follows: 

a.  in  the  introductory  text  of 
paragraph  3,  remove  the  colon; 

b.  in  paragraph  3.(1),  remove  "(1)" 
and  ";  and,"  and  add  a  period  at  the  end 
of  the  sentence;  and 

c.  remove  paragraph  3.(2). 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

24.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77j, 
77s,  77Z-2,  77eee,  77ggg,  77nnn.  77sss,  77ttt, 
78c,  78d,  78f,  78i.  78j,  78J-1,  78k,  78k-l,  781. 
78m.  78n,  78o,  78p,  78q,  78s.  78u-5,  78w, 
78x.  7811(d),  78min.  79q,  79t.  80a-20.  80a-23. 
80a-29,  80a-37,  80b-3i  80b-4  and  80b-ll. 
unless  otherwise  noted. 
***** 

25.  By  amending  §  240.0-2  by  revising 
paragraph  (b)  to  read  as  follows: 

§  240.0-2    Business  hours  of  the 
Commission. 

***** 

(b)  Submissions  made  in  paper  or  on 
magnetic  cartridge.  Paper  documents 
filed  with  or  otherwise  furnished  to  the 
Commission,  as  well  as  electronic 
filings  and  submissions  on  magnetic 
cartridge  under  cover  of  Form  ET 
(§§  239.62,  249.445.  259.601,  269.6  and 
274.401  of  this  chapter),  may  be 
submitted  to  the  Commission  each  day, 
except  Satiirdays,  Simdays  and  federal 
holidays,  fi-om  8  a.m.  to  5:30  p.m., 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
currently  in  effect. 


PART  250— GENERAL  RULES  AND 
REGULATIONS,  PUBLIC  UTIUTY 
HOLDING  COMPANY  ACT  OF  1935 

26.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  79c,  79f(b).  79i(c)(3), 
79t,  unless  otherwise  noted. 

27.  By  amending  §  250.21  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§250.21     Filing  of  documents. 

***** 

(b)  Electronic  filings.  (1)  All 
documents  required  to  be  filed  with  the 
Commission  under  the  Act  or  the  rules 
and  regulations  thereunder  must  be 
filed  at  the  principal  office  in 
Washington,  DC  via  EDGAR  by  delivery 
to  the  Commission  of  a  magnetic 
cartridge  or  by  direct  transmission. 


PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

28.  The  authority  citation  for  part  259 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79e,  79f,  79g,  79j,  79/, 
79m,  79n,  79q.  79t. 

Note:  The  text  of  the  following  forms  do 
not  and  the  amendments  will  not  appear  in 
the  Code  of  Federal  Regulations. 

29.  By  amending  Form  U5S 
(referenced  in  §  259.5s)  by  removing 
General  Instniction  8,  removing  Exhibit 
G  to  Item  10,  and  redesignating  Exhibits 
H  and  I  to  Item  10  as  Exhibits  G  and  H. 

30.  By  amending  Form  U-1 
(referenced  in  §  259.101)  by  removing 
Instruction  G  to  Instructions  as  to 
Exhibits. 

31.  By  amending  Form  U-1 3-60 
(referenced  in  §  259.313)  by  removing 
Schedule  XIX. 

32.  By  amending  Form  U-3A-2 
(referenced  in  §  259.402)  by  removing 
Exhibit  B  and  by  redesignating  Exhibit 
C  as  Exhibit  B. 

PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

33.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77eee.  77ggg,  77nnn, 
77SSS,  78//(d),  80b-3,  80b-^.  and  80b-ll. 

34.  By  amending  §  260.0-5  by  revising 
paragraph  (b)  to  read  as  follows: 

§260.0-5    Business  hours  of  tt>e 
Commission. 

***** 

(b)  Submissions  made  in  paper  or  on 
magnetic  cartridge.  Paper  documents 
filed  with  or  otherwise  furnished  to  the 
Commission,  as  well  as  electronic 
filings  and  submissions  on  magnetic 
cartridge  under  cover  of  Form  ET 
(§§  239.62.  249.445.  259.601.  269.6  and 
274.401  of  this  chapter),  may  be 
submitted  to  the  Commission  each  day, 
except  Saturdays,  Sundays  and  federal 
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holidays,  from  8  ajm 
Eastern  Standard 
Daylight  Saving  Tjne 
currently  in  effect 


to  5:30  p.m.. 
ime  or  Eastern 
whichever  is 


PART  270— RULE$ 
REGULATIONS, 
COMPANY  ACT 


AND 
INVESTMENT 
1940 


35.  The  authorit 
continues  to  read  i>i 

Authority:  15  U.S. 
34(d),  80a-37.  8Oa-30 
noted: 


'  citation  for  part  270 
part  as  follows: 

.  80a-l  etseq..  80a- 
unless  otherwise 


§270.8b-2    [Amend  Bd] 

36.  By  amending 
removing  the  last 
introductory  text. 


§270.8b-2by 
^ntence  of  the 


§270.8t>-23    [Amended] 

37.  By  amendin 
removing  the  last 
(a). 


§270.8b-23by 
s  entence  of  paragraph 


§270.8b-32    [Amenjled] 

38.  By  amendini 
removing  paragrap  i 
removing  the  paraj  ra 
(c)(1). 


§270.8b-32by 
(c)(2)  and  by 
ph  designation 


PART  274— FORH/S 
UNDER  THE  INVESTMENT 
ACT  OF  1940 


PRESCRIBED 

COMPANY 


39.  The  authorit 
continues  to  read 


Authority:  15  U.S 
78c(b),  78/,  78ra,  78n 
and  80a-29,  unless 

40.  By  amending 
(referenced  in  §  2 
paragraph  (1)  of  General 
and  redesignating 
Genera]  Instructioi 
last  sentence  to 


citation  for  part  274 
4s  follows: 

.  77f,  77g,  77h,  77j,  77s, 
78o(d),  80a-8,  80a-24. 
olherwise  noted. 


read 


Form  N-SAR 
.101)  by  removing 
Instruction  F 
aragraph  (2)  as 
F  and  revising  the 
as  follows: 


F  )rm 


Note:  The  text  of 
and  the  amendments 
Code  of  Federal  Regu  lations 


N-SAR  does  not 
will  not  appear  in  the 


XXXXXXJ xxxxxxxxx 


Seen  rities 


burden  hours  per 
ies  and  Exchange 


0MB  Approval 

— Number:  3235-xtcxx 
— Expires: 
— Estimated  avera^ 
response:  xxxx 

United  States 
Commission 

Washington,  D.C 

Instructions  and 

FORM  N-SAR 

Semi-Annual  Repdrt  For  Registered 
Investment  Companies 


F>rm 


General  Instructions 

***** 

F.  Filings  on  EDGAR. 
*   *   *  Filers  may  not  submit  the  form 
on  magnetic  cartridge. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  24»-FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

PART  26&— FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  ACT 
OF  1939 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

41.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted; 
***** 

42.  The  authority  citation^or  Part  269 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77ddd(c),  77eee, 
77ggg,  77hhh,  77iii,  77jjj,  77sss,  78//(d), 
unless  otherwise  noted. 

43.  By  revising  Form  ET  (referenced 
in  §§239.62,  249.445,  259.601,  269.6 
and  274.401  of  this  chapter)  to  read  as 
follows: 

Note:  The  text  of  Form  ET  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

OMB  Approval 

0MB  Number:  3235-xxxx 
Expires:  xxxxxxxxxxxxxxxx 
Estimated  average  burden  hours  per 
response;  xxxx 

United  States  Securities  and  Exchange 
Commission 

Washington,  D.C. 

Form  ET — Transmittal  Form  for 
Electronic  Format  Documents  Under  the 
Edgar  System 

PART  I— SUBMISSION  INFORMATION 
(Read  the  instructions  t)efore 
completing  the  following  Items.) 

1.  CIK  of  Sender  of  cartridge(s) 


2.  Name  of  Sender  of  cartridge(s) 


3.  Number  of  cartridge(s)  in  package 


4.  Person  to  contact  if  there  are 
problems  with  the  cartridge(s). 


a.  Name: 


b.  Telephone  number  (including  area 
code): 

PART  II— MAGNETIC  CARTRIDGE 
INFORMATION 

1.  Volume  ID  on  internal  label: 


_  ASCII 
_1600  bpi 


EBCDIC 
6250 


2.  Language: 

3.  Density:  _ 
bpi 

Form  ET — General  Instructions 

1.  Rule  as  to  Use  of  Form  ET. 
One  copy  of  this  fonn  must 

accompany  all  magnetic  cartridge 
submissions.  Address  magnetic 
cartridges,  regardless  of  the  manner  of 
delivery,  to  Attn:  Document  Control — 
Edgar  U.S.  Secimties  and  Exchange 
Commission,  450  5th  Street.  NW. 
Washington.  DC  20549-0104 

2.  Preparation  of  Magnetic  Cartridge 
Submissions. 

Please  refer  to  the  EDGAR  Filer 
Manual  which  contains  information  and 
procedures  for  electronic  filing. 

A.  You  may  include  more  than  one 
submission  on  a  magnetic  cartridge. 
However,  you  must  place  each 
submission  in  a  single,  separate  file.  We 
will  assume  that  each  file  and  a 
magnetic  cartridge  contains  a  separate 
submission  and  will  transfer  all  such 
files  to  the  EDGAR  system.  Therefore, 
you  should  recheck  all  files  prior  to 
sending  a  magnetic  cartridge  to  us  to 
ensiue  that  the  cartridge  contains  only 
those  files  you  intend  to  send. 

B.  If  you  use  more  than  one  magnetic 
cartridge,  indicate  their  order  of 
processing  on  the  external  label  of  each 
magnetic  cartridge,  e.g.,  1  of  3;  2  of  3, 
etc. 

C.  Please  write  the  CIK  of  the  Sender 
on  the  external  label  of  each  magnetic 
cartridge. 

D.  To  expedite  the  processing  of 
magnetic  cartridges,  please  write  the 
following  in  large,  bold  letters  on  the 
envelope  or  carton:  EDGAR  MAGNETIC 
CARTRIDGE.       * 

3.  Preparation  of  Form. 

A.  Complete  this  form  carefully,  since 
we  will  use  the  data  on  this  form  to 
transfer  submissions  froni  the  magnetic 
cartridge(s)  to  the  EDGAR  system. 

B.  Make  sure  that  the  CIK  and  the 
Name  of  Sender  requested  in  Part  I  is 
that  of  the  filer  or  filing  agent, 
whichever  prepared  and  sent  the 
magnetic  cartridge(s)  to  us. 

C.  Meike  sure  that  the  contact  person 
you  identify  in  Part  I  is  a  person  who 
can  respond  to  technical  questions 
concerning  the  electronic  preparation  of 
the  magnetic  cartridge(s). 

D.  If  you  include  more  than  one  filer 
and/or  more  than  one  submission  on  the 
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magnetic  cartridge(s),  you  do  not  need 
to  complete  a  separate  form  for  each 
filer  or  submission  if  the  information 
contained  in  Parts  I,  II,  and  III  is 
identical  for  all  filers  and  all 
submissions. 

4.  Signatures. 

There  are  no  separate  signature 
requirements  for  Form  ET.  However, 
each  of  the  various  electronic  forms  you 
wish  to  file  on  magnetic  cartridge  that 
accompany  the  Form  ET  contains 
certain  signature  requirements.  These 


electronic  forms  should  include  typed 
signatures.  See  Rule  302  of  Regulation 
S-T  (§  232.302  of  this  chapter). 

5.  Application  of  General  Rules  and 
Regulations. 

Electronic  filers  are  subject  to 
Regulation  S-T  (Part  232  of  this  chapter) 
and  the  EDGAR  Filer  Manual.  We  direct 
your  attention  to  the  General  Rules  and 
Regulations  under  the  Securities  Act  of 

1933,  the  Seciu-ities  Exchange  Act  of 

1934,  the  Public  Utility  Holding 
Company  Act  of  1935,' the  Trust 


Indenture  Act  of  1939,  the  Investment 
Company  Act  of  1940,  and  the 
electronic  filing  rules  and  regulations 
under  these  Acts. 

By  the  Commission. 
Dated:  February  2.5,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

Note:  Appendix  A  and  Appendix  B  to  the 
preamble  will  not  appear  in  the  Code  of 
Federal  Regulations. 


Appendix  A. — Acceptable  Tags  for  HTML  Documents  for  Edar  Release  7.0 — for  Use  With  Modernized  Edgarlink 


Non-Format  Tags 

<HTML> 

<!— >  or  <!DOCTYPE> 


<A> 


<BODY> 


<HEAD> 

<ISINDEX> 

<BASE> 


<LINK> 

<META> 
<TITLE> 


Format     Specific  Tags  (change  the  ap- 
pearance of  the  text  only) 
<-&lt> 

<A> 


<ADDRESS> 

<B> 

<BLOCKQUOTE> 

<BR> 

<CITE> 

<CODE> 

<DIR> 

<DL> 

<DT> 

<DD> 

<EM> 

<H1> 

<H2> 

<H3> 

<H4> 

<H5> 

<H6> 

<HR> 

<I> 

<IMG> 


Acceptable  HTML  3.2  Tags — Document  Header 

Definition. 

Identifies  text  as  HTML  document. 

Comment — does  not  appear  in  browser,  only  in  HTML  source  <!DOCTYFE>  tag  is  used  to  iden- 
tify which  HTML  standard  is  used  by  the  HTML  text. 

[NOTE:  These  tags  may  appear  in-between  the  <TEXT>  and  <HTML>  tags). 

Anchor/Hyperlink 

[NOTE:  For  the  attribute  HREF,  external  references  are  not  supported;  however,  Bookmark  (inter- 
nal) references  will  be  supported). 

Signifies  the  body  of  the  HTML  document. 

[NOTE:  the  BACKGROUND  parameter  may  include  a  reference  to  a  JPEG  (*.jpg)  or  GIF  (Vgif) 
graphic  file]. 

Signifies  header  information  for  HTML  document. 

Signifies  document  is  an  index  for  a  search  engine. 

Base  URL  to  be  used  by  all  links  in  the  document. 

[NOTE:  For  the  attribute  HREF,  external  references  are  not  supported;  however.  Bookmark  (inter- 
nal) references  will  be  supported). 

Like  a  hyperlink,  but  only  contained  within  header. 

[NOTE:  For  the  attribute  HREF,  external  references  are  not  supported;  however.  Bookmark  (inter- 
nal) references  will  be  supported). 

Extended  information  to  be  included  in  document  header 

[NOTE:  The  HTTP-EQUIV  attribute  is  not  supported  for  this  tag). 

Title  of  document.  It  is  displayed  at  the  top  of  the  browser. 

Acceptable  HTML  3.2  Tags— Within  Document 
Definition. 

Escape  Sequences — Used  to  display  characters  normally  reserved  (such  as  "<")  as  plain  text  in 

the  HTML  document. 
Anchor/Hyperlink. 
[NOTE:  For  the  attribute  HREF,  external  references  are  not  supported,  except  for  the  following: 

(1)  Where  the  reference  is  previously-filed  submission  that  resides  in  the  EDGAR  filing  reposi- 
tory on  the  www.sec.gov  web  site. 

(2)  Where  the  reference  is  from  a  public  document  to  another  public  document  within  the  sub- 
mission. 

(3)  Where  the  reference  is  from  a  private  document  to  a  public  document  within  the  submission. 
Internal  references  (bookmarks)  are  also  supported). 

Address — Usually  italicized. 
Bold. 

Block  Quote — Usually  indented. 
Line  Break. 
Citation. 
Code. 

Directory  List. 

Definition  List— Used  with  <DT>  and  <DD> 
Definition  Term. 
Definition. 

Emphasized — Like  Bold. 
Heading  1 — Largest. 
Heading  2. 
Heading  3. 
Heading  4. 
Heading  5. 

Heading  6 — Smallest. 

Horizontal  Rule — Displays  a  thin  line  across  the  page  separating  text. 
Italic. 

Embedded  graphic  file,  used  with  SRC=parameter;  Supported  formats  that  may  be  attached  to  an 
HTML  document  are  JPEG  C.jpg)  and  GIF  (*.gif)  files. 
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<KBD> 

<LI> 

<LIST1NG> 

<MENU> 

<0L> 

<P> 

<PLAINTEXT> 

<PRE> 

<SAMP> 

<STRIKE> 

<STRONG> 

<TT> 

<U> 

<UL> 

<VAR> 

<XMP> 

<BIG> 

<CAPnON> 

<CENTER> 

<DFN> 

<DIV> 

<FONT> 

<SMALL> 

<SUB> 

<SUP> 

<TABLE> 


<TD> 
<TH> 
<TR> 


Non-Standard  Tags 

<PAGE> 

<R> 

</R> 

<SEGMENTS> 

</SEGMENTS> 

<MODULE> 

<NAME> 

<CIK> 

<CCC> 
</MODULE> 


Appendix  B — Regulat  iry  Flexibility  Act 
Certification 


1  ;si 


I,  Arthur  Levitt, 
and  Exchange  Comm 
pursuant  to  5  U.S.C. 
proposed  amendment 
Regulation  S-B  '  unde  ■ 
1933  (Securities  Act); 
Regulation  S-K  ^  uni 
Rules  110  and  483  ■»  u 
Forms  S-2,  S-3,  and 
Securities  Act:  Rules 
302,  303.  304.  311,  a 
T;«  Rule  0-2'  under 


'  17  CFR  228.601. 

2  15  U.S.C.  77a  etseq. 

n?  CFR  229.601. 

■•17  CFR  230.110  and; 

5 17  CFR  239.12.  239.1 

» 17  CFR  232.11.  232.1 
232  104.  232.105.  232.30! 
232.311  and  232.501. 

M7  CFR  240.0-2. 
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Keyboard — Preformatted  text. 

List  Item— Used  by  <DIR>,  <MENU>,  <OL>.  and  <UL>. 

Listing — Same  as  <PRE>. 

Menu  List. 

Ordered  List — Includes  numbers. 

Paragraph. 

Plain  Text. 

Preformatted  Text. 

Sample— Uses  fixed  width  font— Like  <PRE>. 

Strikethrough. 

Strong — Similar  to  bold. 

Teletype — Uses  fixed  width  font— Like  <PRE>. 

Underlined. 

Unordered  List — Bullets  only. 

Variable — Uses  fixed  width  font — Like  <PRE>. 

Example — Same  as  <PRE>. 

Big  Text — Increases  font  size. 

Caption — Can  only  be  used  with  tables. 

Centers  elements  between  tags. 

Definition — Like  <I>. 

Division — Helps  separate  a  document  into  parts. 

Allows  alteration  of  font  contained  within  tags. 

Small  Text — Decreases  font  size. 

Subscript. 

Superscript. 

Table 

(NOTE:  No  HTML  documents  with  nested  <TABLE>  tags  are  to  be  accepted  or  disseminated  by 

EDGAR). 
Table  Data  or  Cell. 
Table  Header — Displayed  in  bold. 
Table  Row. 

Acceptable  Legacy  SGML  Tags— Within  HTML  Documents 

Definition. 

SGML  tag  for  page  markers  (browsers  will  ignore  this  tag  if  present). 

[NOTE:  The  <R>  tag  can  also  be  represented  as  &ltR&gtl. 

[Second  NOTE:  the  <R>  tag  will  not  be  publicly  disseminated;  it  is  for  SEC  use  only.] 


For  incorporation  of  document  text  by  the  EDGAR  system. 
[NOTE:  These  tags  will  not  be  publicly  disseminated.] 

(Second  NOTE:  Module  and  segment  references  within  HTML  documents  ("Type  1"  references) 
are  not  supported.) 


Ch4irman  of  the  Securities 
ion,  hereby  certify. 

that  the 
to  Item  601  of 
the  Securities  Act  of 
;  Item  601  of 
the  Securities  Act; 
ider  the  Securities  Act; 

under  the 
1.  12.  103.  104,105, 
501  of  Regulation  S- 
Exchange  Act  of 


6  35(b). 


de- 


is- 


nl 


liel 


1934  (Exchange  Act); »  Rule  219  and  Forms 
U5S,  U-1,  U-13-60  and  U-3A-2  ^°  under  the 
Public  Utility  Holding  Company  Act  of  1935 
(Public  Utility  Act);  "  Rule  0-5  '2  under  the 
Trust  Indenture  Act  of  1939  (Trust  Indenture 
Act);  "  Rules  8b-2,  8b-23,  and  8b-32,  '*  and 
Form  N-SAR,  '^  under  the  Investment 
Company  Act  of  1940  (Investment  Company 
Act);  "^  and  Form  ET  •''  under  the  Securities 
Act,  the  Exchange  Act,  the  Public  Utility  Act, 
the  Trust  Indenture  Act,  and  the  Investment 
Company  Act;  and  the  removal  of  Rules  401 
and  402  '"  under  Regulation  S-T,  as  set  forth 


30.483. 
•  and  239.16b. 
.232.12.232.103. 
232.303.232.304. 


» 15  U.S.C.  76a.  etseq. 
9 17  CFR  250.21. 

'"17  CFR  259.5a.  259.101.  259.313  and  259.402. 
"15  U.S.C.  79a,  etseq. 
•M7  CFR  260.0-5. 
'^15  U.S.C.  77SSS.  etseq. 
'••17  CFR  270.8b-2.  270.8b-23  and  270.8fe-32. 
1M7  CFR  274.101. 
'« 15  U.S.C.  80a-l  etseq. 

'^17  CFR  239.62,  249.445,  259.601,  269.6  and 
274.401. 

'» 1 7  CFR  232.401  and  232.402. 


in  Release  Number  33-7803  (together,  the 
Proposals),  if  adopted,  would  not  have  a 
significemt  economic  impact  on  a  substantial 
number  of  small  entities. 

The  Proposals  would  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  because  they  would  only 
expand  the  features  available  for  filers  under 
one  of  their  options  for  making  their 
submissions  on  the  Commission's  Electronic 
Data  Gathering,  Analysis,  and  Retrieval 
(EDGAR)  system,  which  they  may  choose  to 
use  on  a  voluntary  basis;  remove  the 
requirement  for  submission  of  financial  data 
schedule  exhibits;  remove  diskettes  '^  and 
add  Internet  transmission  as  a  means  of 
submitting  EDGAR  filings;  and  make 
technical  corrections  to  current  rules. 
Therefore,  the  Proposals  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities. 


'9  Approximately  one  percent  of  filers  use  this 
method  of  electronic  transmission. 
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February  8.  2000. 

Arthur  Levitt 

1 

[FR  Doc.  00-5045  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  801 0-01 -p 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  990 
[Docket  No.  FR-4425-N-10] 

Negotiated  Rulemaking  Committee  on 
Operating  Fund  Allocation;  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Negotiated  Rulemaking 
Committee  Meetings. 

SUMMARY:  This  document  announces  a 
meeting  of  the  Negotiated  Rulemaking 
Committee  on  Operating  Fund 
Allocation.  These  meetings  are 
sponsored  by  HUD  for  the  purpose  of 
discussing  and  negotiating  a  proposed 
rule  that  would  change  the  current 
method  of  determining  the  payment  of 
operating  subsidies  to  public  housing 
agencies  (PHAs). 

DATES:  The  committee  meeting  will  be 
held  on  March  7  and  March  8,  2000.  On 
March  7,  2000,  the  meeting  will  begin 
at  approximately  9:30  am  and  end  at 
approximately  5:30  pm.  On  March  8, 
2000,  the  meeting  will  begin  at 
approximately  9  am  and  end  at 
approximately  4  pm. 
ADDRESSES:  The  committee  meeting  will 
take  place  at  the  Channel  Inn,  650  Water 
Street,  SW,  Washington,  DC  20024; 
telephone  1-800-368-5668. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sprague,  Funding  and  Financial 
Management  Division,  Office  of  Public 
and  Indian  Housing,  Room  4216,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500;  telephone 
(202)  708-1872  (this  telephone  number 
is  not  toll-free).  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  HUD  has  established 
the  Negotiated  Rulemaking  Committee 
on  Operating  Fund  Allocation  to 
negotiate  and  develop  a  proposal  that 
would  change  the  current  method  of 
determining  the  payment  of  operating 
subsidies  to  public  housing  agencies 
(PHAs).  The  establishment  of  the 


committee  is  required  by  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  (Pub.L.  105-276,  approved 
October  21,  1998)  (the  "Public  Housing 
Reform  Act").  The  Public  Housing 
Reform  Act  makes  extensive  changes  to 
HUD's  public  and  assisted  housing 
programs.  These  changes  include  the 
establishment  of  an  Operating  Fund  for 
the  purpose  of  making  assistance 
available  to  PHAs  for  the  operation  and 
management  of  public  housing.  The 
Public  Housing  Reform  Act  requires  that 
the  assistance  to  be  made  available  from 
the  new  Operating  Fund  be  determined 
using  a  formula  developed  through 
negotiated  rulemaking  procedures. 

n.  Negotiated  Rulemaking  Committee 
Meeting 

This  document  announces  a  meeting 
of  the  Negotiated  Rulemaking 
Committee  on  Operating  Fund 
Allocation.  The  next  conunittee  meeting 
will  take  place  as  described  in  the  DATES 
and  ADDRESSES  section  of  this 
document. 

The  agenda  planned  for  the 
committee  meeting  includes  the 
development  and  review  of  draft 
regulator^'  and  preamble  language;  and 
the  scheduling  of  future  meetings,  if 
necessary. 

The  meeting  will  be  open  to  the 
public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 
Summaries  of  committee  meetings  will 
be  available  for  public  inspection  and 
copying  at  the  address  in  the  same 
section. 

Dated:  February.29.  2000. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
|FR  Doc.  00-5294  Filed  3-1-00;  11:30  am] 

BILLING  CODE  4210-3:}-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL164-1a;  FRL-6546-71 

Approval  and  Promulgation  of  Air 
Quality  Plans;  Illinois;  Post-1996  Rate 
of  Progress  Plan  for  the  Chicago 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve,  through  parallel  processing,  a 
proposed  Post-1996  Rate-Of-Progress 
(ROP)  Plan  submitted  by  the  State  of 
Illinois  for  the  Chicago  Ozone 
Nonattainment  Area.  Illinois  originally 
submitted  a  Post-1996  ROP  Plan  on 
December  18,  1997,  as  a  requested 
revision  the  State  Implementation  Plan 
(SIP)  for  ozone.  A  Post-1996  ROP  Plan 
is  required  for  the  Chicago  Ozone 
Nonattainment  Area  under  the  Clean 
Air  Act  (Act).  The  State  submitted 
proposed  amendments  to  the  plan  on 
December  17,  1999,  January  14.  2000, 
and  January  21,  2000,  with  a  request  for 
EPA  to  parallel  process  a  rulemaking  on 
the  proposed  plan  as  amended.  The 
purpose  of  the  Post-1996  ROP  Plan  is  to 
reduce  ground-level  ozone  (smog) 
pollution  in  the  Chicago  Metropolitan 
Area.  The  submitted  proposed  plan 
shows  that  Illinois  reduced  emissions  of 
ozone-forming  pollutants  by  9%  by 
November  15,  1999.  These  pollutants 
include  emissions  of  Volatile  Organic 
Compounds  (VOC),  and  Oxides  of 
Nitrogen  (NOx).  The  submittal  also 
includes  a  demonstration  that  the 
Chicago  Area  has  achieved  a  sufficient 
emission  reduction  needed  to  meet 
contingency  measure  requirements 
under  the  Act.  In  addition,  EPA  is 
proposing  in  this  rulemaking  to  approve 
as  a  revision  to  the  SIP  certain 
Transportation  Control  Measures  (TCM) 
included  in  the  plan.  EPA  will  take  final 
rulemaking  action  once  Illinois  adopts 
and  submits  the  final  Post-1996  ROP 
Plan.  If  the  final  adopted  plan  is 
significantly  different  from  the  proposed 
plan,  which  is  the  basis  of  this  parallel 
proposed  rulemaking,  EPA  will 
repropose  its  rulemaking. 
DATES:  Written  comments  must  be 
received  on  or  before  April  3,  2000. 
ADDRESSES:  You  should  address  written 
comments  to:  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 
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You  can  access 
revision  request  anc 
Document  (TSD)  foi 
action  at  the  foil 
U.S.  Environmental 
Region  5.  Air  and 
77  West  Jackson 
Illinois  60604.  (W 
you  telephone 
(312) 886-6082 
Region  5  Office) 
FOR  FURTHER 
Mark  J.  Palermo, 
Protection  Speciali 
SUPPLEMENTARY 
Throughout  this 


CO  Dies 


of  the  SIP 
Technical  Support 
this  rulemaking 
owihg  address: 

Protection  Agency, 
Radiation  Division, 
I  oulevard,  Chicago, 
B  recommend  that 
J.  Palermo  at 
before  visiting  the 


Mark 


INFORM  ATION  CONTACT: 
En  /ironmental 

is:,  at  (312)886-6082. 
INFC  rmation: 


we,      us,    or    our 
EPA. 

The  supplementa 
organized  in  the  fol 

I.  What  is  EPA  propos^g 

action? 

II.  The  Post-1996  ROP 
What  is  a  Post-1996 
What  is  the  conting^cy 

requirement? 
What  environmenta 

1996  ROP  Plan  pro 
What  counties  are  ir 

Nonattainment  Aifea? 
Who  is  affected  by 

Post-1996  ROP  Plin 
What  public  review 

provided? 
What  criteria  must  a 

meet  to  be  approv 
What  are  the  special 

claiming  NOx  redpct 

III.  Illinois'  Calculatio 

Reduction. 
How  does  Illinois 

the  requirements 

reductions? 
How  did  Illinois  cal 

and  contingency 

A.  Proportion  of  VOt 
Reduction. 

B.  Emission  Baselines. 

C.  1999  Emission 
Reduction. 

D.  1999  Projected 

E.  Emission  Reduction 
Reduction  Net-i 

F.  Calculation  of  th 
Measure  Reducticji 

IV.  The  proposed  111 

Control  Strategies 
What  are  the  criteri 

strategies? 
What  are  the  contro 

proposed  Illinois 

A.  Point/ Area  Sou 

1.  Title  IV  Acid  Rai 

2.  1999  Cold  Clean! 

3.  Stepan  Batch  Pro  : 

4.  Municipal  Solid 

5.  Coke  Oven  By- 

B.  Mobile/Nonroad 

1.  Enhanced  I/M  Program. 

2.  Phase  I  Reformu 

3.  Post-1994  Tier  1 

4.  1992  Vehicle  1/N^P 

5.  Federal  Gasoline 


document,  wherever 
are  used,  we  mean 
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information  is 
owing  order: 

to  approve  in  this 

Plan. 

?0P  Plan? 
measure 

benefits  does  the  Post- 
vide? 

the  Chicago  Ozone 
la? 
t  le  proposed  Illinois 
n? 
Dpportunities  were 

Post-1996  ROP  Plan 
d? 
requirements  for 

ions? 
of  the  Needed  ROP 

demonstrate  that  it  meets 
jr  claiming  NOx 

ulate  the  needed  ROP 
I  leasure  reduction? 
to  NOx  Emission 


Target  Level  to  Meet  9% 

Growth  Level. 

Needed  for  9% 
OflGrowth. 

Needed  Contingency 

Post- 1996  ROP  Plan 

for  acceptable  control 


m}is 


strategies  under  the 
^ost-1996  ROP  Plan? 
rqes. 

Power  Plant  Controls, 
ig  Degreasing. 
esses. 

Vaste  Landfills. 
Pr  iduct  Plants. 
Sources. 


ted  Gasoline. 
Vehicle  Emission  Rates, 
rogram  Amendments. 
Detergent  Additive. 


6.  Federal  Non-Road  Small  Engine 
Standards. 

7.  Federal  Non-Road  Heavy-Duty  Engine 
Standards. 

8.  Clean-Fuel  Fleet  Vehicle  Program. 

9.  Energy  Policy  Act. 
lO.TCMs. 

What  are  the  Federal  Register  citations  for 

the  federal  approval  or  promulgation  of 

the  control  measures? 
How  were  the  emission  reductions  to  be 

achieved  through  the  control  strategies 

calculated? 
What  are  the  emission  reductions  to  be 

achieved  through  the  control  strategies? 

V.  EPA's  approval  of  the  TCMs  in  the  Post- 

1996  ROP  Plan. 
What  are  TCMs? 
What  are  the  TCMs  submitted  with  the 

Illinois  Post-1996  ROP  Plan? 
How  do  TCMs  become  approvable  as 

revisions  to  the  SIP? 
Are  the  Chicago  Area  1996-1999  TCMs 

approvable? 

VI.  EPA  review  of  the  proposed  Illinois  Post- 

1996  ROP  Plan. 
Why  is  the  proposed  Illinois  Post-1996 

ROP  Plan  approvable? 
Why  is  the  contingency  measure  portion  of 

the  plan  approvable? 

VII.  Transportation  Conformity  Mobile 
Source  Budget. 

Vin.  Proposed  Rulemaking  Action. 
IX.  Administrative  Requirements. 

A.  Executive  Order  12866. 

B.  Executive  Order  13132. 

C.  Executive  Order  13045. 

D.  Executive  Order  13084. 

E.  Regulatory  Flexibility  Act. 

F.  Unfunded  Mandates. 

G.  Submission  to  Congress  and  the 
Comptroller  General. 

H.  National  Technology  Transfer  and 
Advancement  Act. 

I.  What  is  EPA  Proposing  to  Approve  in 
This  Action? 

We  are  proposing  to  approve  the 
following: 

1.  The  proposed  Post-1996  ROP  Plan  for 

the  Illinois  portion  of  the  Chicago 
Ozone  Nonattainment  Area; 

2.  The  proposed  contingency  measure 

plan  for  this  area;  and, 

3.  TCMs  implemented  between  1996 

and  1999  in  the  area. 
On  December  18,  1997,  the  State  of 
Illinois  submitted  the  Post-1996  ROP 
Plan  for  the  Chicago  Ozone 
Nonattainment  Area  as  a  requested  SIP 
revision.  The  plan  was  submitted  to 
meet  the  Act's  requirement  that  the 
State  demonstrate  a  9%  reduction  of 
ozone  producing  emissions  in  the 
Chicago  Ozone  Nonattainment  Area 
between  1996  and  1999.  The  State 
submitted  proposed  amendments  to  the 
plan  on  December  17,  1999,  and  January 
14,  2000,  with  a  request  for  EPA  to 
parallel  process,  pursuant  to  the 
provisions  of  40  CFR  part  51,  appendix 
V,  its  rulemaking  on  the  proposed  plan 
as  amended.  On  January  21,  2000, 


Illinois  EPA  transmitted  changes  to  the 
December  17,  1999,  proposed  plan  in 
response  to  public  comments  received 
at  the  State's  January  18,  2000,  public 
hearing  on  the  proposed  plan.  Our 
proposed  rulemaking  is  based  upon  the 
Illinois  proposed  plan  as  amended 
January  21,  2000. 

We  are  proposing  to  approve  the 
proposed  plan  because  it  adequately 
demonstrates  a  9%  emission  reduction 
has  occurred  in  the  Chicago  Area.  We 
will  take  final  rulemaking  action  once 
Illinois  adopts  and  submits  the  final 
Post-1996  ROP  Plan.  If  the  final  adopted 
plan  is  significantly  different  from  the 
proposed  plan,  we  will  repropose 
rulemaking  on  the  plan. 

The  State  also  submitted  with  the 
proposed  Post-1996  ROP  Plan  a 
proposed  demonstration  that  the 
Chicago  Area  meets  the  contingency 
measure  requirements  of  the  Act.  We  are 
proposing  approval  of  the  proposed 
contingency  measure  demonstration 
because  it  adequately  shows  a  3% 
reduction  in  emissions  beyond  that 
which  is  necessary  to  meet  the  9%  ROP 
plan  requirement.  As  we  will  do  with 
the  Post-1996  ROP  plan,  once  we 
receive  the  final  adopted  demonstration 
that  the  State  has  met  its  contingency 
measure  requirement  for  the  Post-1996 
ROP  plan,  we  will  take  final  rulemaking 
action,  provided  that  the  final 
demonstration  is  not  significantly 
different  from  the  proposed 
demonstration. 

We  are  also  proposing  to  approve 
certain  TCMs  submitted  with  the 
proposed  Post-1996  ROP  Plan  as  a 
revision  to  the  SIP.  The  plan  relies  on 
these  TCMs  as  part  of  the  overall 
strategy  to  meet  the  9%  emission 
reduction  requirement.  To  be  creditable, 
the  TCMs  must  be  incorporated  into  the 
SIP. 

II.  The  Post-1996  ROP  Plan 

What  is  a  Post-1996  ROP  Plan? 

An  ROP  plan  is  a  strategy  to  achieve 
timely  periodic  reductions  of  emissions 
that  produce  ground-level  ozone  (smog) 
in  areas  that  are  not  attaining  the  ozone 
National  Ambient  Air  Quality  Standards 
(NAAQS).  A  Post-1996  ROP  Plan 
demonstrates  how  ozone-forming 
emissions  affecting  an  area  will  be 
reduced  by  9%  between  1996  and  1999. 

ROP  plans  are  a  requirement  of  the 
Act  under  section  182.  Section 
182(c)(2)(B)  requires  State  ozone 
nonattainment  areas  classified  serious 
and  above  to  adopt  and  implement 
plans  to  achieve  periodic  reductions  in 
ozone  precursors  (VOC  and  NOx)  after 
1996.  The  requirement  is  intended  to 
ensure  that  an  area  makes  progress 
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toward  achieving  attainment  of  the 
ozone  NAAQS. 

The  Post-1996  ROP  reductions  are  to 
occur  at  a  rate  of  9% ,  net  of  emission 
growth,  averaged  over  a  three-year 
period.  The  States  must  achieve  the  first 
three-year  9%  milestone,  called  the 
"Post-1996  ROP  Plan,"  by  November  15, 
1999.  Because  the  Chicago  Ozone 
Nonattainment  Area  is  classified  as 
severe,  the  area  is  subject  to  the  Post- 
1996  ROP  requirement. 

The  plan  contains:  (1)  Documentation 
showing  how  the  State  calculated  the 
emission  reduction  needed  on  a  daily 
basis  to  achieve  a  9%  reduction;  (2)  a 
description  of  the  control  measures  used 
to  achieve  the  qpiission  reduction;  and 
(3)  a  description  of  how  the  State  has 
determined  the  emission  reduction  from 
each  control  measure. 

On  December  18,  1997,  we  approved 
a  15%  ROP  plan  for  the  Chicago  Area 
which  showed  a  15%  VOC  emission 
reduction  between  1990  and  1996,  as 
required  under  section  182(b)(1)  of  the 
Act  (see  62  FR  66279).  This  15% 
reduction  is  a  measure  of  progress 
toward  achieving  attainment.  However, 
the  Chicago  nonattainment  area  has  not 
yet  reached  attainment  of  the  1-hour 
ozone  NAAQS  through  the  15% 
reduction  alone.  The  Post-1996  ROP 
Plan  will  assure  continued  progress 
toward  achieving  attainment  by  the 
Act's  mandated  date  of  2007. 

What  is  the  Contingency  Measure 
Requirement? 

In  addition  to  the  Post-1996  ROP 
Plan,  the  Illinois  submittal  also 
addresses  contingency  measures 
required  under  the  Act. 

Section  172(c)(9)  of  the  Act  requires 
States  with  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
adopt  contingency  measures  by 
November  15,  1993.  Such  measures 
must  provide  for  the  implementation  of 
specific  emission  control  measures  if  an 
ozone  nonattainment  area  fails  to 
achieve  ROP  or  to  attain  the  NAAQS 
within  the  time-frames  specified  under 
the  Act. 

Section  182(c)(9)  of  the  Act  requires 
that,  in  addition  to  the  contingency 
measures  required  under  section 
172(c)(9).  the  contingency  measure  SIP 
revision  for  serious  and  above  ozone 
nonattainment  areas  must  also  provide 
for  the  implementation  of  specific 
measures  if  the  area  fails  to  meet  any 
applicable  milestone  in  the  Act. 

As  provided  by  these  sections  of  the 
Act,  the  contingency  measures  must 
take  effect  without  further  action  by  the 
State  or  by  the  EPA  Administrator  upon 
failure  by  the  State  to:  meet  ROP 
emission  reduction  milestones; 


attainment  of  the  NAAQS  by  the 
required  deadline;  or  other  applicable 
milestones  of  the  Act. 

Our  policy,  as  provided  in  the  April 
16,  1992,  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (General 
Preamble)  (57  FR  13498).  states  that  the 
contingency  measures,  in  total,  must 
generally  be  able  to  provide  for  3% 
reduction  of  1990  baseline  emissions 
beyond  the  reduction  required  for  a 
particular  milestone  year. 

While  all  contingency  measures  must 
be  fully  adopted  rules  or  measures, 
States  can  use  the  measiues  in  two 
different  ways.  A  State  can  choose  to 
implement  contingency  measures  before 
the  milestone  deadline.  Alternatively,  a 
State  may  decide  not  to  implement  a 
contingency  measure  until  an  area  has 
actually  failed  to  achieve  a  ROP  or 
attainment  milestone.  In  the  latter 
situation,  the  contingency  measure 
emission  reduction  must  be  achieved 
within  one  year  following  identification 
of  a  milestone  failure. 

In  the  December  18.  1997,  rulemaking 
approving  the  15%  ROP  Plan  for  the 
Chicago  Area,  we  indicated  that  the 
15%  R8P  Plan  had  enough  emission 
reductions  to  provide  a  3%  reduction 
beyond  the  15%  reduction  required  for 
1996.  The  General  Preamble  indicates 
that  the  3%  reduction  "buffer"  must  be 
maintained  through  each  ROP 
milestone.  Therefore,  Illinois  must 
demonstrate  that  the  Chicago  Area  has 
enough  contingency  measure  reductions 
in  addition  to  the  reductions  claimed  for 
the  Post-1996  ROP  Plan.  Because  of  this 
requirement,  Illinois'  proposed  Post- 
1996  ROP  Plan  identifies,  for 
contingency  purposes,  an  emission 
reduction  beyond  the  reduction 
required  for  ROP. 

What  Environmental  Benefits  Does  the 
Post-1996  ROP  Plan  Provide? 

The  proposed  Illinois  Post-1996  ROP 
Plan  shows  reductions  of  both  Volatile 
Organic  Compoimd  (VOC)  and  Oxides 
of  Nitrogen  (NOx)  emissions.  VOC  and 
NOx)  contribute  to  the  formation  of 
ground-level  ozone  in  the  atmosphere. 

The  reactivity  of  ozone  causes  health 
problems  because  it  damages  lung 
tissue,  reduces  lung  function  and 
sensitizes  the  lungs  to  other  irritants. 
When  inhaled,  even  at  low  levels,  ozone 
can: 

•  Cause  acute  respiratory  problems 
such  as  shortness  of  breath,  chest  pain, 
wheezing,  and  coughing; 

•  Aggravate  asthma; 

•  Cause  significant  temporary 
decreases  in  lung  capacity; 

•  Cause  inflammation  of  lung  tissue; 


•  Lead  to  hospital  admissions  and 
emergency  room  visits;  and, 

•  Impair  the  body's  immune  system 
defenses,  making  people  more 
susceptible  to  respiratory  illness, 
including  bronchitis  and  pneumonia. 
Repeated  exposure  to  ozone  pollution 
for  several  months  may  cause 
permanent  structural  damage  to  the 
lungs. 

Because  ozone  pollution  usually 
forms  in  hot  weather,  anyone  who 
spends  time  outdoors  in  the  summer  is 
at  risk,  particularly  children,  moderate 
exercisers,  and  outdoor  workers. 
Children  are  at  greatest  risk  from 
exposure  to  ozone  because  their 
respiratory  systems  are  still  developing 
and  are  more  susceptible  to 
environmental  threats.  Children  also 
breathe  more  air  per  pound  of  body 
weight  than  adults,  thus  increasing  their 
exposure. 

People  with  existing  lung  disease, 
including  asthma,  chronic  bronchitis, 
and  emphysema,  are  at  particular  risk 
from  high  ozone  levels.  Since  they 
already  suffer  from  reduced  ability  to 
breathe,  these  individuals  are  often 
greatly  affected  by  the  increased 
impairment  that  can  result  from 
exposure  to  ozone. 

Ozone  also  affects  vegetation  and 
ecosystems,  leading  to  reductions  in 
agricultural  and  conunercial  forest 
yields,  reduced  growrth  and  survivability 
of  tree  seedlings,  and  increased  plant 
susceptibility  to  disease,  pests,  and 
other  environmental  stresses  (e.g. ,  harsh 
weather).  In  long-lived  species,  these 
effects  may  become  evident  only  after 
several  years  or  even  decades,  thus 
having  the  potential  for  long-term 
effects  on  forest  ecosystems.  Ground- 
level  ozone  damage  to  the  foliage  of 
trees  and  other  plants  also  can  decrease 
the  aesthetic  value  of  ornamental 
species  as  well  as  the  natural  beauty  of 
our  national  parks  and  recreation  areas. 

The  overall  9%  ROP  reduction 
includes  VOC  emissions  reductions 
from  sources  (industries,  vehicles,  etc.) 
within  the  Chicago  Ozone 
Nonattainment  Area,  and  NOx  emission 
reductions  from  sources  within  the  State 
boundaries,  but  outside  the  Chicago 
Ozone  Nonattainment  Area. 

Although  the  proposed  plan's  NOx 
reductions  come  from  outside  the 
nonattainment  area,  the  reductions  are 
nonetheless  creditable  toward  meeting 
the  overall  required  ROP  reduction.  (See 
"What  are  the  special  requirements  for 
claiming  NOx  reductions?,"  below). 
This  is  because  downstate  NOx 
emissions  contribute  to  ozone  formation 
in  the  Chicago  Ozone  Nonattainment 
Area,  and  reducing  such  emissions 
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What  Criteria  Must  a  Post- 1996  ROP 
Plan  Meet  to  be  Approved? 

Section  182(c)(2)(B)  establishes 
certain  elements  a  Post-1996  ROP  Plan 
must  satisfy  for  approval.  These 
elements  are:  (1)  Emission  baseline;  (2) 
emission  target  level;  (3)  accounting  for 
growth  projections;  and  (4)  emission 
reduction  estimates  from  plan  control 
measures.  Through  these  elements,  the 
plan  must  show  that  the  nonattainment 
area  will  achieve  a  9%  emission 
reduction  by  November  15, 1999. 

We  have  issued  several  guidance 
documents  for  States  to  use  in 
developing  approvable  Post-1996  ROP 
Plans.  These  documents  address  such 
topics  as:  (1)  The  relationship  of  ROP 
plans  to  other  SIP  elements  required  by 
the  Act;  (2)  calculation  of  baseline  and 
emission  target  level;  (3)  procedures  for 
projecting  emission  growth:  and  (4) 
methodology  for  determining  emission 
reduction  estimates  for  various  control 
measures,  including  federal  emission 
control  measures. 

Oui  January  1994,  guidance 
document.  Guidance  on  the  Post-1996 
Rate-Of-Progress  Plan  and  the 
Attainment  Demonstration,  provides 
States  with  the  appropriate  methods  to 
calculate  the  emission  reductions 
needed  to  meet  the  9%  ROP 
requirement.  A  complete  list  of  ROP 
guidance  documents  is  provided  in  the 
TSD  for  this  rulemaking,  which  can  be 
obtained  from  the  Region  5  office  at  the 
address  indicated  above. 

What  are  the  Special  Requirements  for 
Claiming  NO\  Reductions? 

If  a  Post-1996  ROP  Plan  relies  on  NOx 
reductions,  it  is  subject  to  certain 
requirements.  Under  section 
182(c)(2)(C)  of  the  Act,  a  plan  can 
substitute  NOx  reductions  for  VOC  if 
the  resulting  ozone  reduction  is  at  least 
equivalent  to  the  ozone  reduction  that 
would  occur  under  a  plan  that  relies 
only  on  VOC  reductions.  As  required  by 
section  182(c)(2)(C),  we  issued  guidance 
concerning  the  conditions  for 
demonstrating  equivalency.  Our 
guidance  provides  that  the  NOx 
substitution  strategy  must  show  that  the 
sum  of  the  creditable  VOC  and  NOx 
reductions  equal  a  9%  reduction  from 
1990  baseline  emissions.  Moreover,  the 
State  must  provide  technical 
justification  that  the  NOx  reductions 
will  reduce  ozone  concentrations  within 
the  area. 

On  December  29,  1997,  we  issued  a 
policy  memorandum  entitled, 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMlO  NAAQS." 
The  policy  provides  that  States  included 
in  the  core  part  of  the  Ozone  Transport 


Assessment  Group  (OTAG)  domain  can 
claim  credit  for  NOx  reductions  that 
occur  within  the  State's  boundaries. 
(For  more  information  on  OTAG,  see 
http://www.epa.gov/ttn/rto/otag). 
Illinois  is  within  the  core  OTAG 
domain.  Consequently,  the  State  can 
claim  NOx  reductions  from  outside  the 
Chicago  Ozone  Nonattainment  Area,  but 
within  the  State's  boundaries,  for  its 
Post-1996  ROP  Plan,  provided  the  State 
submits  a  technical  analysis  showing 
that  NOx  reductions  will  reduce  ozone 
concentrations  in  the  nonattainment 
area. 

The  December  1997  policy  also  states 
that  a  nonattainment  area  which  has 
been  granted  a  NOx  waiver  can  still 
claim  NOx  reductions  from  outside  the 
nonattainment  area,  but  within  the 
State's  boundaries,  if  such  reductions 
will  reduce  ozone  concentrations  within 
the  nonattainment  area.  We  granted  a 
NOx  waiver  for  the  Chicago  Ozone 
Nonattainment  Area  on  January  26, 
1996  (61  FR  2428).  NOx  waivers  are 
allowed  under  section  182(f)  of  the  Act. 
A  State  can  obtain  a  waiver  to  exempt 
an  area  from  local  NOx  control 
requirements  if  it  can  show  that  local 
NOx  reductions  are  not  beneficial  for 
attainment  of  the  ozone  NAAQS.  Illinois 
made  this  demonstration  for  the  Chicago 
Ozone  Nonattainment  Area,  and  a  NOx 
waiver  was  granted.  However,  OTAG 
modeling  has  shown  that  several  NOx 
waiver  areas  actually  benefit  from  NOx 
reductions  downwind.  Therefore,  under 
the  December  1997  policy,  a  State  can 
credit  NOx  reductions  outside  a  NOx 
waiver  area,  but  within  the  State's 
boundaries,  if  the  State  provides  a 
technical  analysis  showing  the 
reductions  will  lower  ozone 
concentrations  within  the 
nonattainment  area. 

nL  Illinois'  Calculation  of  the  Needed 
ROP  Reduction 

How  Does  Illinois  Demonstrate  That  It 
Meets  the  Requirements  for  Claiming 
NO\  Reductions? 

To  justify  claiming  attainment  area 
NOx  reductions  for  ROP,  Illinois 
submitted  results  of  both  the  OTAG 
regional  ozone  modeling  study,  and 
ozone  modeling  done  in  January  1999 
by  the  Lake  Michigan  Air  Directors 
Consortium.  The  modeling  results  show 
that  downstate  NOx  reductions 
contribute  to  a  reduction  of  ozone 
background  concentrations  in  the 
Chicago  Area.  Illinois,  therefore, 
satisfies  the  requirement  set  forth  in  the 
December  1997  policy  that  NOx 
reductions  outside  the  nonattainment 
area  must  reduce  ozone  concentrations 
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within  the  nonattainment  area  to  be     . 
creditable  as  ROP  reductions. 

How  Did  Illinois  Calculate  the  Needed 
ROP  and  Contingency  Measure 
Reduction? 

The  following  tables  summarize  the 
State's  Post-1996  ROP  calculations  for 


determining  the  needed  9%  ROP  and 
3%  contingency  measure  emission 
reductions. 

Required  Emission  Reduction  by  1999 
for  the  Chicago  Area 

ROP  based  on  NOx  Substitution  in  the 
Ozone  Attainment  Area 

Needed  VOC  Reduction  by  1999 


VOC=2%:NOx=7% 


Tons  VOC/day 


Calculation  of  the  VOC  Target  Level  for  1999 


1 990  Chicago  Area  Total  VOC  Emissions  

1990  ROP  VOC  Emissions  (Anthropogenic  only) 

1990-99  Noncreditable  Reductions  

1990  Adjusted  Base  Year  Emissions  (1990  ROP  Emissions  minus  Noncreditable  Reductions)  

2%  of  Adjusted  Base  Year  Emissions 

1999  Fleet  Turnover  Correction  Factor  

1996  Target  Level  (From  15%  ROP  Plan) 

1999  Target  Level  (1996  Target  Level  minus  2%  Reductions  minus  Fleet  Tumover  Conection  Factor)  

Calculation  of  the  Needed  VOC  Reduction  Net-of-Growth 

1996  VOC  Emissions  with  15%  ROP  Plan  Measures —     • 

1999  Projected  VOC  Emissions  (1996  VOC  Emissions  Grown  to  1999  plus  Noncreditable  Emission  Reductions  Only) 

VOC  Creditable  Reduction  Needs  by  1999  Net-of-Growth  (1999  Projected  Emissions  minus  1999  Target  Level) 

Contingency  Measure  Requirement  (3%  of  Adjusted  Base  Year  Emissions)  

TOTAL  VOC  EMISSION  REDUCTIONS  REQUIRED  


1,363.40 

1.216.56 

179.57 

1,036.99 

20.74 

28  46 

857.02 

807.82 


835.81 

929.61 

121.79 

31.11 


152  90 


Needed  NOx  Reduction  by  1999 


Tons  NOx/day 


Calculation  of  the  NOx  Target  Level  for  1999 


2085  80 

2085  80 

128.26 

1957.54 

137.03 

1820.51 

1990  Attainment  Area  Total  NOx  Emissions  

1990  ROP  NOx  Emissions  (Anthropogenic  only)  

1990-99  Noncreditable  Reductions 

1990  Adjusted  Base  Year  Emissions  (1990  ROP  Emissions  minus  Noncreditable  Reductions)  

7%  of  Adjusted  Base  Year  Emissions 

1999  Target  Level  (1990  Adjusted  Base  Year  Emissions  minus  7%  Reductions) 

Calculation  of  the  Needed  NOx  Reduction  Net-of-Growth 

1999  Projected  NOx  Emissions  (1996  NOx  Emissions  Grown  to  1999  plus  Noncreditable  Emission  Reductions  Only) 

Creditable  Reduction  Needs  by  1999  Net-of-Growth  (1999  Projected  Emissions  minus  1999  Target  Level) 

Contingency  Measure  Requirement  (All  Contingency  Coming  From  VOC  Portion  of  ROP  Plan)  

TOTAL  NOx  EMISSION  REDUCTION  REQUIRED 


2063  03 

242.52 

0 


242.52 


Using  EPA  guidance,  Illinois 
calculated  the  needed  emissions 
reduction  by  taking  the  following  steps: 

A.  Determine  what  proportion  of  the  9% 
reduction  is  VOC  and  what 
proportion  is  NOx- 

B.  Establish  the  emission  baselines  for 
both  VOC  and  NOx- 

C.  Calculate  the  emission  target  levels  to 
meet  the  overall  9%  reduction  by 
1999. 

D.  Estimate  the  projected  emission 
growth  that  would  occur  if  no  9% 
emission  reduction  takes  place. 

E.  Subtract  the  projected  emission  level 
from  the  emission  target  to  determine 


the  VOC  and  NOx  emission  reduction 

needed,  net  of  growth. 
F.  Calculate  the  needed  contingency 

measure  reduction. 

The  State  obtained  data  for 
developing  the  plan  from  the  Chicago 
Ozone  Nonattainment  Area  15%  ROP 
Plan,  EPA  guidance  documents,  and 
information  received  from  industry  and 
public  agencies. 

A.  Proportion  of  VOC  to  NOx  Emission 
Reduction 

Illinois'  proposed  Post-1996  ROP  Plan 
relies  on  both  VOC  and  NOx  reductions 
to  meet  the  9%  reduction  in  ozone 
precursors.  Under  Illinois'  proposed 


plan,  2%  of  the  required  ROP 
reductions  are  VOC  reductions  in  the 
Chicago  Ozone  Nonattairunent  Area, 
and  7%  are  NOx  reductions  from  within 
the  State,  but  outside  the  ozone 
nonattainment  area.  , 

B.  Emission  Baselines 

Under  our  Post-1996  policy,  plans 
that  rely  on  both  VOC  and  NOx 
reductions  should  have  separate 
emission  baselines  for  each  pollutant. 
The  Act  requires  baselines  to  represent 
1990  anthropogenic  emissions  on  a  peak 
ozone  season  weekday  basis.  Peak  ozone 
season  weekday  emissions  represent  the 
average  daily  emissions  of  weekdays 
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that  occur  during  t  le  peak  3-month 
ozone  period  of  June  through  August. 

Illinois  used  the  Chicago  Area's  1990 
base  year  emission  inventory  as  the 
basis  for  the  VOC  b  aseline.  We 
approved  the  Chic,  go  Area  1990 
inventory  as  a  SIP  i  evision  on  March  14, 
1995  (see  60  PR  13  >31).  dddd 

For  the  NOx  bas«  line,  Ulinois  used 
the  1990  statewide  NOx  emission 
inventory  it  submiUed  to  EPA  in 
response  to  the  NO  <  SIP  Call  (see 
Federal  Register  6:  FR  57356,  October 
27,  1998).  The  NO>  baseline  consists  of 
the  1990  emissions  which  occurred 
statewide,  but  excli  iding  emissions  from 
the  Chicago  and  M(  itro-East  St.  Louis 
ozone  nonattainme  nt  areas.  The  State 
excluded  the  nonat  tainment  area 
emissions  from  the  baseUne  because  the 
State  is  relying  on  1  JOx  reductions  only 
from  the  State's  ozc  ne  attainment  area, 
and  because  the  Stc  te  has  an  approved 
waiver  from  NOx  e:  nission  controls  in 
the  Chicago  Ozone  ^onattainment  Area. 
Illinois  EPA's  techi  ical  analysis  for 
supporting  NOx  sui  >stitution  shows  that 
NOx  reductions  wh  ich  occur  in  the 
attainment  area  red  jces  ozone 
concentrations  in  tl  le  Chicago  Ozone 
Nonattainment  Are  i.  Therefore,  Illinois' 
NOx  baseline  is  coi  sistent  with  the 
technical  analysis  I  linois  submitted  for 
justifying  NOx  substitution  in  the 
Chicago  Ozone  Nonattainment  Area. 

The  Act  requires  :hat  the  ROP 
baseline  be  "adjust)  d"  to  exclude 
emissions  eliminate  d  by  the  Federal 
Motor  Vehicle  Cont  rol  Program 
(FMVCP)  and  Fedeial  Reid  Vapor 
Pressure  (RVP)  regu  lations  promulgated 
before  November  11  ,  1990.  Because 
these  regulations  w  (re  promulgated 
before  the  1990  ame  ndments  to  the  Act, 
the  Act  prohibits  St  ites  from  claiming 
ROP  reductions  froi  q  these  regulations. 
To  achieve  an  accui  ate  ROP  target, 
however,  the  State  i  nust  subtract  the 
noncreditable  reduc  tions  from  the 
baseline  to  reflect  tl  ,e  impact  of  these 
reductions  on  1999  emissions.  The 
resulting  inventory  is  called  the 
"adjusted  base  year  inventory." 

The  adjusted  base  year  inventory 
under  the  proposed  Illinois  Post-1996 
ROP  Plan  is  differei  t  than  the  adjusted 
inventory  used  und  jr  the  15%  ROP 
Plan.  This  is  becaus  ?  the  emission 
reduction  associate)  I  with  the  FMVCP 
program  change  ove  r  time  as  fleet 
turnover  occurs,  i.e  ,  old  vehicles  in  an 
area  are  replaced  wi  th  new  vehicles. 
Illinois  EPA  determ  ned  the  emission 
reduction  associate) !  with  the 
noncreditable  FMVl  :P  and  RVP 
programs  by  using  c  ur  MOBILE 
emission  factors  pre  gram. 


C.  1999  Emission  Target  Level  To  Meet 
9%  Reduction 

After  the  State  establishes  the 
adjusted  base  year  emission  inventories, 
the  next  step  is  to  calculate  the  VOC  and 
NOx  emission  target  levels  for  1999.  The 
January  1994  EPA  policy  document. 
Guidance  on  the  Post-1996  Rate-Of- 
Progress  Plan  and  the  Attainment 
Demonstration,  provides  the  method  for 
calculating  target  levels.  To  calculate 
the  VOC  target,  the  State  first  identified 
the  previous  milestone  target,  which  in 
this  case  is  the  1996  target  level  under 
the  15%  plan.  From  the  1996  target 
level,  the  State  subtracted  (1)  the 
percent  reduction  required  to  meet  the 
ROP  requirement,  and  (2)  the  fleet 
tiunover  correction  factor. 

The  State  obtained  the  1996  VOC 
target  level  from  the  15%  ROP  Plan.  The 
percent  reduction  used  is  2%  of  the 
adjusted  base  year  inventory.  The  fleet 
turnover  correction  factor  represents  the 
emission  reduction  that  has  occurred 
under  the  pre-1990  Act  FMVCP  and 
RVP  regulations  between  consecutive 
milestone  years,  i.e.,  1996  to  1999.  Since 
the  1996  target  level  and  the  2%  ROP 
reduction  do  not  factor  in  these 
reductions,  the  fleet  turnover  correction 
factor  is  necessary  to  accurately 
calculate  the  emission  level  that  must  be 
achieved  by  1999. 

For  NOx,  a  1996  target  level  from  a 
15%  plan  does  not  exist.  Therefore,  the 
State  needs  only  to  subtract  the  7% 
adjusted  emission  inventory  reductions, 
and  the  noncreditable  NOx  reductions 
from  the  pre-1990  Act  FMVCP  program, 
from  the  1990  adjusted  base  year 
emission  inventory.  No  fleet  correction 
factor  is  necessary  when  calculating  the 
NOx  target  this  way. 

D.  1999  Projected  Growth  Level 

To  account  for  source  emission 
growth  between  1990  and  1999,  the 
State  must  develop  a  projected  emission 
inventory  for  both  VOC  and  NOx.  The 
projected  emission  inventory  represents 
what  emissions  would  be  in  1999  if  no 
control  measure  claimed  for  credit  in 
the  Post-1996  ROP  Plan  had  occurred. 

The  State  established  the  projected 
emission  inventories  for  point,  and 
nonroad  source  categories  by  taking  the 
1990  emission  inventories  and  applying 
either  EPA  growth  factors,  or  State 
justified  growth  factors.  Projected 
vehicle  emissions  were  established 
using  the  MOBILE  model.  The  projected 
emission  inventory  for  NOx  is 
consistent  with  the  emission  inventory 
data  which  the  State  submitted  to  us  in 
response  to  the  NOx  SIP  call. 


E.  Emission  Reduction  Needed  for  9% 
Reduction  Net-Of-Growth 

According  to  the  State's  calculations, 
a  152.90  TPD  VOC  emission  reduction 
is  needed  in  the  Chicago  Ozone 
Nonattainment  Area,  and  a  242.52  TPD 
NOx  emission  reduction  is  needed  in 
the  Illinois  Ozone  Attainment  Area  to 
meet  the  9%  ROP  requirement. 

F.  Calculation  of  the  Needed 
Contingency  Measure  Reduction 

Consistent  with  guidance  provided  in 
the  General  Preamble,  Illinois 
determined  the  needed  contingency 
measure  reduction  by  multiplying  3%  of 
the  1990  adjusted  base  year  emissions. 
Based  on  this  calculation,  the  needed 
contingency  measure  reduction  for  the 
Chicago  Area  is  31.11  TPD  of  VOC. 

IV.  The  Proposed  Illinois  Post-1996 
ROP  Plan  Control  Strategies 

What  Are  the  Criteria  for  Acceptable 
Control  Strategies? 

Under  section  182(b)(1)(C)  of  the  Act, 
emission  reductions  claimed  for  ROP 
must  be  creditable  to  the  extent  that  the 
reductions  have  actually  occurred 
before  the  applicable  ROP  milestone 
date,  i.e.,  November  15,  1999. 

To  meet  this  requirement,  our  policy 
provides  that  all  credited  emission 
reductions  must  be  real,  permanent,  and 
enforceable.  In  addition,  the  plan's 
control  measures  must  be  adopted  and 
implemented  before  November  15,  1999. 

Post-1996  plans  must  also  adequately 
docimient  the  methods  used  to  calculate 
the  emission  reduction  for  each  control 
measure.  Our  policy  under  the  "General 
Preamble"  (see  57  FR  13567)  provides 
that,  at  a  minimum,  the  methods  should 
follow  the  following  four  principles:  (1) 
Emission  reductions  from  control 
measures  must  be  quantifiable;  (2) 
control  measures  must  be  enforceable; 
(3)  interpretation  of  the  control 
measures  must  be  replicable;  and  (4) 
control  measures  must  be  accountable. 

Section  182(b)(1)(D)  of  the  Act  places 
limits  on  what  control  measures  States 
can  include  in  ROP  plans.  All 
permanent  and  enforceable  control 
measiu-es  occurring  after  1990  are 
creditable  with  the  following 
exceptions:  (1)  FMVCP  requirements 
promulgated  by  January  1,  1990;  (2)  RVP 
regulations  promulgated  by  November 
15,  1990;  (3)  Reasonably  Available 
Control  Technology  (RACT)  "Fix-Up" 
regulations  required  under  section 
182(a)(2)(A)  of  the  Act;  and  (4) 
Inspection  and  Maintenance  (I/M) 
program  "Fix-Ups"  as  required  under 
section  182(a)(2)(B)  of  the  Act. 
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What  Are  the  Control  Strategies  Under 
the  Proposed  Illinois  Post-1996  ROP 
Plan? 

A.  Point/ Area  Sources 

1.  Title  IV  Acid  Rain  Power  Plant 
Controls 

This  federal  regulation  requires 
certain  power  plants  to  limit  NOx 


emissions  to  reduce  acid  rain.  These 
NOx  reductions,  in  turn,  benefit  the 
Chicago  Area  in  dealing  with  its  ozone 
nonattainment  problem. 

Phase  I  of  the  acid  rain  regulation 
began  on  January  1,  1996,  and  Phase  II 
began  January  2000.  Illinois  is  claiming 
credit  for  only  those  NOx  control 
measures  that  certain  power  plants  have 


implemented  to  meet  the  Federal  acid 
rain  rules. 

The  power  plants  that  Illinois  is 
claiming  NOx  reductions  from  are  the 
following: 


Plant  name 


Illinois  Power  

Illinois  Power  

Illinois  Power  

Illinois  Power  

Illinois  Power  

Electric  Energy  

Commonwealth  Edison 

Dominion  Energy 

Cilco 


Unit(s) 


Baldwin  1  

Baldwin  2  

Baldwin  3  

Vermillion  1-2 
Hennepin  1-2 

Joppa  1-6 

Powerton  5-6 
Kincaid  1-2  ... 
Edwards  2-3  . 


Control  technology 


Selective  Catalytic  Reduction 
Selective  Catalytic  Reduction 

Low  NOx  Bumer  

Low  NOx  Burner  

Boiler  Tuning  Modifications  .. 

Low  NOx  Bumer  

Change  to  Low-Sultur  Coal  .. 
Change  to  Low-Sulfur  Coal  .. 
Low  NOx  Bumer  


Emission  re- 
duction NOx 
TPD 


50.00 
44.85 
1610 
5.48 
3.78 
51.85 
14.30 
18.39 
17.18 


Baldwin  3,  Vermillion  1-2,  Hennepin 
2,  and  Joppa  1-6  are  subject  to  Phase  I 
NOx  emission  rates  under  the  acid  rain 
rule.  Powerton  5-6  and  Kincaid  1-2 
were  required  to  change  to  low-sulfur 
coal  to  meet  sulfur  dioxide  limitations 
under  the  acid  rain  rules;  low-sulfur 
coal  has  reduced  NOx  emission  rates  at 
these  plants. 

Baldwin  1-2,  and  Edwards  2-3  are 
subject  to  the  acid  rain  Phase  II  NOx 
emission  limitations,  which  take  effect 
January  2000.  NOx  reductions  from 
these  sources  are  creditable  because  the 
sources  implemented  control  measiu-es 
to  meet  the  Phase  II  acid  rain 
requirements  prior  to  November  15, 
1999.  The  State  determined  emission 
reductions  using  OTAG  data,  as  well  as 
data  from  Continuous  Emission 
Monitors  (CEM)  at  the  plants. 

2.  1999  Cold  Cleaning  Degreasing 

This  rule  establishes  vapor  pressure 
standards  for  cold  cleaning  degreasing 
solvents  sold  or  used  in  the  Chicago 
Ozone  Nonattainment  Area.  Cold 
cleaning  degreasing  takes  place  at  auto 
repair  shops,  car  dealerships,  machine 
shops  and  other  metal  fabrication,  and 
manufacturing  businesses.  Cold 
cleaning  degreasers  typically  consist  of 
a  holding  tank  containing  solvent, 
connecting  hoses,  and  a  small  vat  where 
components  are  sprayed  and  brushed 
clean.  The  rule  regulates  both  the 
suppliers  and  users  of  cold  cleaning 
degreasing  solvents  in  the 
nonattainment  area.  Beginning  March 
15,  1999,  the  rule  limits  the  vapor 
pressure  of  solvent  to  2.0  millimeters  of 
mercury  (0.038  pounds  per  square  inch) 
measured  at  20  degrees  Celsius  (68 
degrees  Feihrenheit). 


3.  Stepan  Batch  Processes 

On  April  2, 1996,  we  approved 
Illinois'  batch  process  RACT  rule  as  a 
revision  to  the  SIP.  Under  the  rule,  the 
process  vents  at  batch  operations  must 
be  controlled  with  a  reduction 
efficiency  of  90  percent  (or  down  to  a 
VOC  concentration  of  no  more  than  20 
parts  per  million  volume).  Illinois  had 
claimed  credit  for  the  rule  under  the 
15%  plan.  However,  at  the  time  of 
rulemaking  on  the  15%  plan,  we  did  not 
allow  credit  for  controls  at  Stepan 
Company's  Milldale  facility,  because  of 
the  uncertainty  whether  the  controls 
were  implemented  before  or  after  1990. 
As  part  of  the  December  17,  1999,  Post- 
1996  ROP  amended  submittal,  Illinois 
submitted  documentation  showing  that 
the  controls  were  implemented  after 
1990.  Therefore,  we  are  proposing  to 
approve  credit  for  the  emission 
reductions  which  occurred  at  Stepan 
Company. 

4.  Municipal  Solid  Waste  Landfills 

On  November  23, 1998  (63  FR  64628), 
we  approved  Illinois'  section  lll(d)/129 
State  Plan  for  municipal  solid  waste 
landfills.  The  State  Plan  includes 
regulations  requiring  the  control  of  Non- 
Methcine  Organic  Compound  (NMOC) 
emissions  at  existing  landfills  that  have 
a  design  capacity  threshold  of  equal  to 
or  above  2.5  million  megagrams  (Mg) 
measured  in  mass  imits  and  2.5  million 
cubic  meters  (m3)  measured  in  volume 
units,  and  have  an  aimual  emissions 
equal  to  or  above  50  Mg/year  of  NMOC 
gases.  The  rule  adopts  our  March  12, 
1996,  Emission  Guidelines  for  this 
source  category  (see  61  FR  9905). 
Subject  landfills  must  install  a  well- 
designed  and  well-operated  collection 


and  control  system  to  reduce  NMOC 
gases.  A  portion  of  NMOC  is  VOC,  and 
therefore  landfill  controls  are  creditable 
toward  the  ROP  plan.  In  the  Chicago 
Ozone  Nonattainment  Area,  there  are 
twelve  landfills  which  have  installed 
and  are  operating  the  required  gas 
collection  and  control  systems  pursuant 
to  construction  permits. 

5.  Coke  Oven  By-Product  Plants 

This  Federal  NESHAP  applies  to  all 
furnace  and  foundry  coke  oven  by- 
product recovery  plants.  The  NESHAP 
requires  that  process  vessels  and  tar 
storage  tanks  in  furnace  and  foundry 
coke  by-product  recovery  plants  be 
enclosed  and  emissions  ducted  to  an 
enclosed  point  in  the  by-product 
recovery  process  where  they  will  be 
recovered  or  destroyed.  This 
requirement  is  based  on  the  use  of  a  gas 
blanketing  system.  The  same 
requirement  also  applies  to  storage 
tanks  for  benzene,  benzene-toluene- 
xylene  mixtures,  and  light-oil  in  furnace 
coke  by-product  recovery  plants.  The 
standard  also  calls  for  visual  inspections 
and  monitoring  (leak  detection  and 
repair)  as  well  as  annual  maintenance 
inspections. 

It  should  be  noted  that  Illinois 
originally  claimed  credit  in  the 
December  18.  1997,  submitted  Post-1996 
ROP  Plan  for  the  Emission  Reduction 
Marketing  System  (ERMS),  a  new  State 
regulation  establishing  a  VOC  cap  and 
trade  requirement  for  Chicago  Area 
stationary  sources.  However,  the  ERMS 
program  has  been  delayed  beyond 
November  15.  1999.  Therefore,  Illinois 
is  not  claiming  credit  in  the  proposed 
Post-1996  ROP  Plan  for  ERMS. 
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However,  Illinois  E 
the  ERMS  program 

B.  Mobile/Noiuoad 

1.  Enhanced  I/M  Pnigram 


A  plans  to  rely  on 
n  future  ROP  plans. 

Sources 


The  Act  requires 


llinois  to  establish 


an  enhanced  vehicli  i  I/M  program  in  the 
Chicago  Area  to  ach  ieve  a  higher 


emission  reduction 


han  the  State's 


original  I/M  program.  Enhanced  I/M 
covers  more  vehicle  s  in  operation  in  the 
fleet  and  employs  ir  ore  effective 
techniques  for  findi  ig  high  emitting 
vehicles.  The  new  p  rogram  also  has 
additional  features  t  a  ensure  that  all 
vehicles  are  tested  p  roperly  and  are 
effectively  repaired. 
We  approved  the 
I/M  program  for  the 


llinois'  enhanced 
Chicago  Ozone 


Nonattainment  Ares  on  February  22, 


1999  (64  FR  8517). 


he  State  began 


testing  vehicles  imd  er  the  new  program 
on  February  1,  1999 

A  single  contractc  r,  Envirotest,  Inc., 
operates  a  test-only  :entralized  network 
for  inspections  and  e-inspection.  The 
I/M  contractor  has  c  snstructed  or 
retrofitted  all  the  en  ission  test  sites 
required  under  the  J  tate  I/M  contract. 

The  Illinois  I/M  p  x)gram  requires 
coverage  of  all  1968  and  newer  gasoline- 
powered  light-duty  passenger  cars  and 
light-duty  trucks  upjto  8,500  pounds 
Gross  Vehicle  Weiglt  Rating  (GVWR). 
The  program  requin  s  all  applicable 
1981  and  newer  vehicles  to  meet  an 
IM240  exhaust  test  ( i  test  that  simulates 
actual  driving  condi  dons  using  a 
dynamometer).  The!  e  vehicles  must  also 
undergo  a  gas  cap  cl  leck  to  reduce 
evaporative  emissio  is.  All  applicable 
1968  through  1980  \  ehicles  will  be 
subject  to  a  basic  idle  emission  exhaust 
test.  The  frequency  of  the  test  is 
biennial,  with  the  fi:  st  four  years  of  a 
new  vehicle  excludt  d. 

Due  to  the  delay  i  i  implementation  of 
the  enhanced  I/M  pi  ogram,  we 
requested  Illinois  EI  A  to  revise  its 
original  estimate  from  30.10  TPD  to  15 
TPD  emission  reduc  don,  which 
represents  only  the  evel  of  emission 
reduction  that  occui  red  between 
February  1,  1999,  ar  d  November  15, 
1999.  Since  the  15  T  PD  reduction  does 
not  represent  the  111  nois'  program  full 
cutpoints.  additions   emission 
reduction  credit  wil  be  available  for  use 
in  future  ROP  plans 

2.  Phase  I  Reformuli  ted  Gasoline 


(ini 


11 


Beginning  Januar] 
regulations  require 
gasoline  to  be  sold 
Nonattainment  Area 
gasoline  is  specially 
in  less  VOC  emissions 
motor  vehicle 


1.  1995,  EPA 
ly  reformulated 
the  Chicago  Ozone 
Reformulated 
designed  to  result 
occurring  from 
operation  and  gasoline 


evaporation.  Illinois  ran  our  MOBILE 
model  and  determined  that  Phase  I  of 
the  reformulated  gasoline  requirement 
achieved  65.5  TPD  of  reductions  in  the 
Chicago  Area  in  1999. 

3.  Post-1994  Tier  1  Vehicle  Emission 
Rates 

Pursuant  to  section  202  of  the  Act,  we 
promulgated  new  standards  that  tighten 
emission  control  requirements  for 
passenger  cars  and  light-duty  trucks, 
called  "Tier  I"  standards.  The 
standards,  fully  effective  in  1996,  are 
approximately  twice  as  stringent  as  pre- 
1990  vehicle  standards. 

Tier  I  standards  require  both  VOC  and 
NOx  reduction.  Illinois  is  claiming  VOC 
reductions  from  Tier  I  that  occur  within 
the  Chicago  Ozone  Nonattainment  Area, 
and  NOx  reductions  that  occur  within 
the  Illinois  Ozone  Attainment  Area. 

4.  1992  Vehicle  I/M  Program 
Amendments 

In  1992,  Illinois  added  improvements 
to  its  original  I/M  program  as  a  result  of 
an  agreement  resolving  a  lawsuit 
between  Wisconsin  and  EPA.  Illinois 
added  a  tamper  check  and  two-speed 
idle  test  to  the  basic  I/M  program  in  the 
Chicago  metropolitan  area.  The  State 
also  increased  the  coverage  of  the 
program  over  the  Chicago  metropolitan 
area.  Illinois  fully  implemented  these 
changes  to  the  I/M  program  in  1992. 

5.  Federal  Gasoline  Detergent  Additive 

Beginning  January  1,  1995,  federal 
regulations  require  that  gasoline  sold 
nationwide  must  contain  additives  to 
prevent  accumulation  of  deposits  in 
engines  and  fuel  systems.  Preventing 
such  deposits  maintains  the  efficiency 
of  engine  systems  and  reduces  VOC 
emissions  resulting  from  engine 
efficiency  degradation. 

6.  Federal  Non-Road  Small  Engine 
Standards 

Illinois  is  claiming  emission 
reduction  credit  from  two  federal  rules 
which  affect  gasoline  nonroad  engines, 
the  1995  federal  emission  standards  for 
nonroad  engines  at  25  horsepower  (hp) 
and  below,  and  the  1996  marine 
gasoline  engine  standards. 

The  nonroad  engine  standards, 
beginning  in  model  year  1997,  primarily 
affects  two  stroke  and  four  stroke  lawn 
and  garden  equipment,  and  light 
commercial,  construction,  and  logging 
equipment.  The  marine  engine  rule 
applies  to  marine  spark-ignition  engines 
for  outboards,  personal  watercraft,  and 
jet  boats,  beginning  in  model  year  1998. 

The  State  estimated  the  emission 
reduction  for  these  standards  through 
using  our  guidance  document,  "Future 


Nonroad  Emission  Reduction  Credits  for 
Court-Ordered  Nonroad  Standards," 
dated  November  28,  1994. 

The  State  also  claimed  an  emission 
reduction  for  the  impact  the 
reformulated  gasoline  program  has  on 
nonroad  engines.  Our  guidance 
document,  "VOC  Emission  Benefits  for 
Nonroad  Equipment  with  the  Use  of 
Federal  Phase  I  Reformulated  Gasoline," 
dated  August  18, 1993,  provides  the 
methodology  for  determining  the 
emission  reduction  impact  of 
reformulated  gasoline  on  nonroad 
engines. 

7.  Federal  Non-Road  Heavy -Duty  Engine 
Standards 

In  1994,  we  promulgated  national 
NOx  emission  standards  for  large 
nonroad  Compression  Ignition  (CI) 
engines  at  50  hp  and  above.  Such 
engines  include  farm  tractors, 
bulldozers,  and  forklifts.  This  standard 
is  the  "Tier  1"  standard  for  CI  engines 
at  or  above  50  hp.  Implementation  of  the 
standard  began  January  1,  1996.  Illinois 
is  claiming  credit  for  the  NOx 
reductions  this  regulation  achieves  in 
the  Illinois  Ozone  Attainment  Area. 

8.  Clean-Fuel  Fleet  (CFF)  Vehicle 
Program 

The  State  has  a  CFF  rule  which 
requires  certain  vehicle  fleets  in  the 
Chicago  Ozone  Nonattainment  Area  to 
purchase  vehicles  with  tighter  emission 
standards  than  conventional  vehicles. 
The  program  affects  fleets  with  ten  or 
more  vehicles  which  can  be  centrally 
fueled.  Beginning  with  model  year  1999, 
these  fleets  must  ensure  that  a  certain 
percentage  of  new  vehicle  acquisitions 
are  certified  to  meet  EPA's  Low 
Emission  Vehicle  (LEV)  emission 
standards.  In  model  year  1999,  30%  of 
new  light-duty  vehicle  acquisitions,  and 
50%  of  heavy-duty  vehicle  acquisitions 
made  by  covered  fleets  must  be  certified 
LEVs. 

9.  Energy  Policy  Act 

The  National  Energy  Policy  Act 
(EPAct)  was  enacted  in  October  1992. 
EPAct  mandates  implementation  (use) 
of  Alternative  Fueled  Vehicles  (AFVs) 
in  federal.  State,  and  utility  fleets. 
EPAct  requires  that  25%  of  new  vehicle 
purchases  by  federal  fleets,  10%  of  new 
vehicle  purchases  by  State  fleets,  and 
30%  of  new  vehicle  purchases  by  utility 
fleets  must  be  AFVs  beginning  in  1996. 
Illinois  EPA  estimated  that,  by  1996, 
2,000  AFVs  were  operating  in  the 
Chicago  Area. 

10.  TCMs 

See  part  V  of  this  rulemaking  action, 
"EPA's  approval  of  the  TCMs  in  the 


Federal  Register / Vol.  65,  No.  43 /Friday,  March  3.  2000 / Proposed  Rules 


11533 


Post-1996  ROP  Plan,"  for  a  description 
of  the  TCMs  for  which  UUnois  is 


claiming  credit  to  meet  the  9% 
reduction  requirement. 


What  Are  the  Federal  Register  Citations 
for  the  Federal  Approval  or 
Promulgation  of  the  Control  Measures? 


Federal  Approval  or  Promulgation  of  Control  Measures 


Control  measure 


Title  IV  Acid  Rain  Power  Plant  Controls  

1999  Cold  Cleaning  Degreasing  

Batch  Process  Rule  

Municipal  Solid  Waste  Landfills 

Coke  Oven  By-Products  Recovery  NESHAP 

Enhanced  Vehicle  l/M  Program 

Reformulated  Gasoline  

Post-1994  Tier  1  Vehicle  Emission  Rates 

1992  Vehicle  l/M  Program  Amendments  

Federal  Gasoline  Detergent  Additive  

TCMs  

1992EPAct  

Federal  Nonroad  Small  Gasoline  Engine  Stand- 
ards. 

Federal  Marine  Spark-Ignition  Engine  Standard 

Federal  Nonroad  Large  Diesel  Engine  Stand 
ards. 

CFF  Vehicle  Program  


Date  of  EPA  approval  or  promulgation 


Federal  Regulation,  40  CFR  72-78,  April  13,  1995  (60  FR  18761). 

November  26,  1997  (62  FR  6295). 

April  2,  1996(61  FR  14484). 

November  23,  1998  (63  FR  64628). 

Federal  Regulation,  40  CFR  61  Subpart  L,  September  14,  1989  (54  FR  38047). 

February  22,  1999  (64  FR  8517). 

Federal  Regulation,  40  CFR  80,  Subpart  D,  Febmary  16,  1994  (59  FR  7716). 

Federal  Regulation,  40  CFR  86,  June  5,  1991  (56  FR  25724). 

April  9,  1996(61  FR  15715). 

Federal  Regulation,  40  CFR  80,  Subpart  G,  November  1,  1994  (59  FR  54706). 

EPA  Is  proposing  approval  today  Final  mlemaking  action  will  occur  on  date  of  final  rulemaking 

action  on  the  Post-1996  ROP  Plan. 
Federal  Regulation,  10  CFR  490,  March  14,  1996  (61  FR  10621). 
Federal  Regulation,  40  CFR  90,  July  3,  1995  (60  FR  34582). 

Federal  Regulation,  40  CFR  91,  October  4,  1996  (61  FR  52087). 
Federal  Regulation,  40  CFR  89,  June  17,  1994  (59  FR  31306). 

March  19.  1996(61  FR  11139). 


How  Were  the  Emission  Reductions  To 
Be  Achieved  Through  the  Control 
Strategies  Calculated? 

We  have  issued  several  policy 
docvunents,  listed  in  the  TSD,  wrhich 
provide  assumptions  for  States  to  use  in 
quantifying  emission  reductions.  We 
have  also  developed  the  MOBILE  model 
for  the  States  to  calculate  emission 
reductions  from  mobile  sources. 

The  State  appropriately  used  our 
policy  documents  and  MOBILE  model 
for  calculating  emission  reductions. 
Illinois  obtained  the  necessary  data  for 
quantifying  the  source  baselines  and 
emission  reductions  from  its  1990 
emission  inventory,  OTAG 
documentation  submittal,  GEM  data  (for 
acid  rain  reductions),  permit 
information,  and  from  surveying 
affected  industries.  Where  Illinois  had 
to  develop  its  own  assiunptions 


regarding  emission  reductions,  the 
assumptions  were  adequately  justified 
based  on  existing  data. 

It  should  be  noted  that  Illinois  is 
claiming  Post- 1996  ROP  credit  for 
mobile  and  nonroad  source  measures 
that  were  part  of  the  15%  ROP  Plan, 
including  Tier  1, 1/M  expansion.  Phase 
I  reformulated  gasoline,  nonroad  small 
engine  standards,  federal  detergent 
additive,  and  EPAct.  However,  no 
double-counting  of  emission  reductions 
has  occiured,  because,  unlike  other  15% 
control  measures,  the  State  did  not 
consider  these  measvues  when 
calculating  the  1999  projected  grovrth 
inventory.  The  State  treated  these 
reductions  separately  because  the 
impact  of  these  measures  change  over 
time  due  to  fleet  turnover. 

As  noted  in  part  III  of  this  Federal 
Register  document,  the  State  calculated 


Control  measure 


the  projected  growth  in  emissions 
assvmiing  no  9%  ROP  reductions  in 
place,  and  subtracted  the  1999  target 
from  the  projected  emissions  to  find  the 
needed  reduction  net-of-growth.  The 
impact  on  the  plan  would  be  the  same 
if  Illinois  factored  in  the  above  control 
measures  in  the  1999  projected  growrth 
inventory  and  had  not  treated  these 
measures  as  creditable  Post- 1996  ROP 
reductions.  Gonsequently,  Illinois  can 
claim  reductions  from  these  measures  as 
legitimate  Post- 1996  ROP  reductions. 

What  Are  the  Emission  Reductions  To 
Be  Achieved  Through  the  Control 
Strategies? 

The  following  tables  summarize  the 
State's  VOG  and  NOx  reduction  claims 
for  the  Post- 1996  ROP  control  measures, 
and  the  amoimt  of  reductions  we  find 
acceptable. 


Mobile  Source  Measures 

Post-1994  Tier  1  Vehicle  Emission  Rates 

Phase  I  Refonnulated  Gasoline  

Federal  Detergent  Additive  Gasoline  

1992  l/M  Program  Improvements 

Enhanced  l/M  Program 

Conventional  TCMs  

National  Energy  Policy  Act  of  1992 - 

Federal  Non-Road  Small  Engine  Standards  .' 

National  Low  Emission  Vehicle  Program  

Clean  Fuel  Fleet  Vehicle  Program  

Subtotal 

Industrial  Source  Measure 

ERMS 


VOC  reduction 

state  claimed 

tons/day 


VOC  reductwn 
credit  accept- 
ed tons/day 


11534 


Federal  Register / Vol.  65,  No.  43 /Friday,  March  3,  2000 / Proposed  Rules 


Control  measure 


VOC  reduction 

state  claimed 

tons/day 


VOC  reduction 
credit  accept- 
ed tons/day 


Stepan  Batch  Process 
Municipal  Solid  Waste 
Coke  Oven  By-Produc : 

Subtotal 


Rule  Credit 

Landfill 

NESHAP  .. 


9.40 
1.06 
2.65 


9.40 
1.06 
2.65 


13.11 


13.11 


Area  Source  Measures 


1999  Cold  Cleaning  0>g 
Total  1999CreditiWe 


reasing  Limits 

VOC  Reductions 


11.35 


11.35 


171.99 


156.89 


Deferred. 


Control  measure 


NOx  reduction 

state  claimed 

tons/day 


I^Ox  reduction 
credit  accept- 
ed tons/day 


Post- 1994  Tier  1 
Federal  Heavy-Duty 


Mobile  Source  Measures 

Vehi<}le  Emission  Rates 

Road  Engine  Standards  


Non-F 


24.30 
15.75 


24.30 
15.75 


Subtotal 


40.05 


40.05 


Industrial  Source  Measures 


Title  IV  Acid  Rain  Controls  

Total  1999  Creditable  NOx  Reductions 


221.92 


221.92 


261.97 


261.97 


V.  EPA's  Approval 
Post-1996  ROP  Plan 


jftheTCMsinthe 


What  Are  TCMs? 


'  trans  poi  tation 


improvements 


a]  pooli 


th(( 


TCMs  are  prograi^s 
elements  of 
management  and/or 
demand  manageme 
system  management 
typically  low  capita 
transportation 
increase  the  efficienfcy 
facilities  and  servici  is 
demand  managemei  it 
programs,  and  actioiis 
increasing  the  use  o 
vehicles  (transit,  ci 
vanpooling),  and 
and  walking. 

The  Chicago  Area 
Study  (CATS),  a 
Organization  (MPO 
in  the  Chicago  Area 
a  number  of  TCM 
reduce  Vehicle  Mil 
and  VOC  emissions 
projects  have  been 
funded  through  the 
Transportation  Imp 
(TIP)  under  the  fedfial 
Mitigation  and  Air 
Improvement  Progri 

The  proposed  Pos  t 
claims  emission 
TCMs  implemented 
1996  which  were 
15%  plan,  and  TCN^ 
between  1996  and 


that  encompass 
ition  system 
transportation 
it.  Transportation 
strategies  are 
intensive 

that 
of  transportation 
Transportation 
involves  policies, 
directed  toward 
high  occupancy 
)ooling,  and 
use  of  bicycling 


pi  ejects 


es 


Transportation 
Me^opolitan  Planning 
implements  TCMs 
CATS  implements 

s  to  both 
Traveled  (VMT) 
per  VMT.  The 
\  rogrammed  and 
ireas' 
1  ovement  Programs 

Congestion 
( Quality 
{m  (CMAQ). 

-1996  ROP  Plan 
redliction  credit  for 
between  1990  and 
included  in  the 
implemented 


net 


U99. 


What  Are  the  TCMs  Submitted  With  the 
Illinois  Post-1996  ROP  Plan? 

CATS  has  documented  TCM 
implementation  and  estimated  emission 
reductions  in  the  following  dociunents: 

(1)  "Transportation  Control  Measures 
Committal  to  the  State  Implementation 
Plan,"  November  5,  1992; 

(2)  "Transportation  Control  Measures 
Contribution  to  the  15%  Rate  of 
Progress  State  Implementation  Plan," 
December  9,  1993; 

(3)  "Transportation  Control  Measures 
Contribution  to  the  Control  Strategy 
State  Implementation  Plan,"  March  9, 
1995; 

(4)  "Transportation  Control  Measures 
Contribution  to  the  Post-1996  Rate-Of- 
Progress  State  Implementation  Plan," 
March  22,  1996; 

(5)  "Transportation  Control  Measures 
Contribution  to  the  9%  Control  Strategy 
State  Implementation  Plan,"  June  11, 
1998;  and, 

(6)  "1999  Transportation  Control 
Measures  Contribution  to  the  9%  Rate  of 
Progress  Control  Strategy  State 
Implementation  Plan,"  December  9, 
1999. 

The  November  5,  1992,  document 
provides  a  comprehensive  discussion  of 
the  TCM  planning  and  implementation 
process  in  the  Chicago  region.  Illinois 
submitted  the  December  9,  1993,  and 
March  9,  1995,  documents  with  the 
Chicago  Area  VMT  Offset  SIP  revision, 
and  provided  the  basis  for  emission 


reductions  claimed  as  part  of  the  15% 
ROP  Plan. 

On  September  21,  1995,  we 
incorporated  into  the  SIP  127  TCMs 
when  we  approved  the  Illinois'  Vehicle 
Miles  Traveled  (VMT)  Offset  SIP  (60  PR 
48896).  As  indicated  in  the  September 
21,  1995,  rulemaking,  the  combined 
emission  reduction  from  these  TCMs  is 
2.78  TPD  by  1996.  Of  this  reduction,  the 
State  claimed  2  TPD  in  the  15%  plan, 
which  leaves  0.78  TPD  for  use  in  the  9% 
ROP  plan. 

The  1995,  1996,  1998,  and  2000  TCM 
documents  demonstrate  an  additional 
1.22  TPD  from  TCMs  which  have  been 
implemented  by  November  15, 1999. 
These  TCMs  include: 

(1)  Improved  public  tremsportation,  such 

as  fixed  guideway  transit  and  rail 
station  infrastnictiire 
improvements; 

(2)  Traffic  flow  improvements,  such  as 

traffic  signalization  and  intersection 
and  road  widening; 

(3)  Increased  park  and  ride  service, 

parking  at  major  transit  stations, 
and  fringe  parking  to  serve  major 
highway  facilities;  and, 

(4)  Bicycle  and  pedestrian  programs, 

including  increased  bicycle  lanes 
and  paths,  racks  and  storage 
facilities,  and  sidewalks  and 
walkways. 

How  Do  TCMs  Become  Approvable  as 
Revisions  to  the  SIP? 

States  can  take  credit  for  TCMs  that 
we  have  approved  as  revisions  to  the 
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SIP.  Our  requirements  for  TCMs  are 
summarized  in  the  June  1993,  guidance 
document,  "Guidance  on  Preparing 
Enforceable  Regulations  and 
Compliance  Programs  for  the  15  Percent 
Rate-of-Progress  Plans,"  dated  June 
1993. 
The  required  elements  eire: 

(1)  A  complete  description  of  the 
measure,  and,  if  possible,  its  estimated 
emission  reduction  benefits; 

(2)  Evidence  that  the  measure  was 
properly  adopted  by  a  jurisdiction(s) 
with  legal  authority  to  execute  the 
measure; 

(3)  Evidence  that  funding  will  be 
available  to  implement  the  measure; 

(4)  Evidence  that  all  necessary 
approvals  have  been  obtained  from  all 
appropriate  government  offices; 

15)  Evidence  that  the  implementing 
agencies  have  adopted  a  complete 
schedule  to  plan,  implement,  and 
enforce  the  measure;  and 

(6)  A  description  of  any  monitoring 
program  to  evaluate  the  measure's 
effectiveness  and  to  allow  for  necessary 
in-place  corrections  or  alterations. 

Are  the  Chicago  Area  1996-1999  TCMs 
Approvable? 

The  TCM  documents  cited  above 
provide  the  necessary  documentation  to 
incorporate  into  the  SIP  the  TCMs 
implemented  between  1996  and  1999  in 
the  Chicago  Ozone  Nonattaimnent  Area. 

VI.  EPA  Review  of  the  Proposed  Illinois 
Post-1996  ROP  Plan 

Why  Is  the  Proposed  Illinois  Post-1996 
ROP  Plan  Approvable? 

We  reviewed  the  documentation 
submitted  with  the  proposed  Post- 1996 
ROP  Plan.  From  this  review,  we  find 
that  the  proposed  plan  is  approvable. 

The  State  provided  sufficient 
justification  that  the  attainment  area 
NOx  reductions  will  reduce  ozone 
concentrations  in  the  Chicago  Ozone 
Nonattaimnent  Area.  Illinois  also 
correctly  calculated,  following  our 
guidance  documents,  the  emission 
reduction  needed  to  meet  the  9%  ROP 
reduction  requirement. 

The  proposed  plan's  control  measures 
are  creditable  because  the  emissions 
reductions  achieved  are  real, 
permanent,  and  enforceable.  All 
claimed  emission  reductions  from  the 
plan's  control  measures  occurred  by 
November  15,  1999,  the  Act's  deadline 
by  which  creditable  reductions  are  to 

occur. 

The  State's  emission  reduction 
estimates  for  the  control  strategies 
follow  our  guidance  documents,  where 
applicable,  and  are  adequately 
documented  with  acceptable  emission 
control  assumptions. 


Finally,  the  proposed  Post- 1996  ROP 
Plan  shows  that  it  will  achieve  a  9% 
reduction  of  ozone  precursor  emissions 
affecting  the  Chicago  Ozone 
Nonattaimnent  Area. 

Comparison  of  Needed  and 
Creditable  Emission  Reductions 


VOC  Reduction  Need- 
ed to  Meet  2%  ROP. 

VOC  Reduction  Need- 
ed to  Meet  3%  Con- 
tingency. 

VOC  Reduction  Need- 
ed for  ROP  and 
Contingency. 

Total  Creditable  VOC 
Reduction. 

NO.x  Reduction  Need- 
ed to  Meet  7%  ROP. 

Total  Creditable  NOx 
Reduction. 


121.79  TPD 
31.11  TPD 

152.90  TPD 

156.89  TPD 
242.52  TPD 
261 .97  TPD 


For  these  reasons,  we  are  proposing  to 
approve  Illinois'  proposed  Chicago  Area 
Post-1996  ROP  Plan,  under  our  parallel 
processing  regulations  at  40  CFR  part 
51,  appendix  V.  We  will  take  final 
rulemaking  action  once  the  final 
adopted  plan  is  submitted,  provided 
that  the  final  submitted  plan  is  not 
significantly  different  firom  the  proposed 
plan. 

Why  Is  the  Contingency  Measure  Portion 
of  the  Plan  Approvable? 

The  proposed  Post-1996  ROP  Plan 
achieves,  in  addition  to  a  9%  ozone 
precursor  reduction,  a  3%  reduction  in 
VOC  through  creditable  control 
measures.  For  this  reason,  the 
contingency  measure  portion  of  the 
proposed  Post-1996  ROP  Plan  satisfies 
the  contingency  measure  requirements 
of  the  Act.  We  therefore  propose  to 
approve  the  contingency  measure 
portion  of  the  plan. 

VII.  Transportation  Conformity  Mobile 
Source  Budget 

In  Illinois'  December  17, 1999, 
supplemental  submittal,  the  State 
clearly  identified  in  the  proposed  Post- 
1996  ROP  Plan  the  estabUshment  of  the 
1999  motor  vehicle  emissions  budget  of 
279.3  TPD  of  VOC.  The  1999  budget  in 
the  supplemental  submittal  is  a  revision 
to  the  budget  in  the  earlier  ROP 
submission.  The  revisions  in  the  credit 
granted  for  the  control  strategies 
resulted  in  a  change  to  the  1999  on-road 
mobile  source  emissions  total.  This 
emissions  level  serves  as  the  emissions 
budget  for  determining  transportation 
conformity.  This  Federal  Register 
approval  will  also  approve  the  1999  on- 
road  mobile  source  budget  of  279.3  TPD 
of  VOC. 


VIII.  Proposed  Rulemaking  Action 

In  this  rulemaking  action,  we  are 
proposing  to  approve,  through  parallel 
processing,  the  proposed  Illinois  SIP 
revision,  submitted  on  December  18, 
1997,  December  17,  1999,  January  14, 
2000,  and  January  21,  2000,  establishing 
the  proposed  Post-1996  ROP  Plan  and 
contingency  measures  for  the  Chicago 
Ozone  Nonattainment  Area.  We  are  also 
proposing  to  approve  certain  TCMs 
which  were  submitted  with  the  Post- 
1996  ROP  Plan  and  were  implemented 
between  1996  and  1999.  We  are  taking 
this  action  pursuant  to  parallel 
processing  regulations  under  40  CFR 
part  51,  appendix  V. 

IX.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  eff'ects  on  the  States, 
on  the  relationship  between  the  national 
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government  and 
distribution  of 
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levels  of 
Executive  Order 
requirements  of 
Executive  Order 
rule. 
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132.  Thus,  the 
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Environmental 
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environmental 
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Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federad  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 


under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  &"om  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  Oxides,  Ozone, 
Volatile  Organic  Compounds. 

Dated;  February  24,  2000. 
David  A.  Ullrich, 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  00-5203  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  6560-50-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-298,  MM  Docket  No.  00-27,  RM- 
9820] 

Radio  Broadcasting  Services;  Valley 
Mills,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Valley 
Mills  Radio  proposing  the  allotment  of 
Channel  237C2  at  Valley  Mills,  Texas, 
as  that  community's  first  local  service. 
The  coordinates  for  Channel  237C2  at 
Valley  Mills  are  31^4-52  and  97-44- 
33.  There  is  a  site  restriction  27.8 
kilometers  (17.3  miles)  west  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  April  10,  2000,  and  reply 
comments  on  or  before  April  25,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Robert 
Lewis  Thompson,  Taylor  Thiemann  & 
Aitken,  L.C.,  908  King  Street,  Suite  300, 
Alexandria,  Virginia  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-27,  adopted  February  9,  2000,  and 
released  February  18,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  irom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-5101  Filed  3-2-00;  8:45  am) 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-297,  MM  Docket  No.  0(f-28,  RM- 
9796] 

Radio  Broadcasting  Services; 
Christine,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Christine  Radio  Broadcasting  Company 
proposing  the  allotment  of  Chaimel 
245A  at  Christine,  Texas,  as  that 
community's  first  local  FM  service.  The 
coordinates  for  Channel  245A  at 
Christine  are  28-42-10  and  98-27-07. 
There  is  a  site  restriction  9.9  kilometers 
(6.2  miles)  south  of  the  community. 
Mexican  conciurence  will  be  requested 
for  the  allotment  of  Channel  245  A  at 
Christine. 

DATES:  Comments  must  be  filed  on  or 
before  April  10,  2000,  and  reply 
comments  on  or  before  April  25,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twfelfth  Street,  SW, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Robert 
Lewis  Thompson,  Taylor  Thiemann  & 
Aitken,  L.C.,  908  King  Street,  Suite  300, 
Alexandria.  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-28,  adopted  February  9,  2000,  and 
released  February  18.  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW,  Washington,  DC 


20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  1231  20th  Street.  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediu^s  for  coimnents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-5100  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-301 ;  MM  Docket  No.  99-183;  RM- 
9586] 

Radio  Broadcasting  Services;  Herlong, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial. 


SUMMARY:  This  document  denies  a 
petition  for  rule  making  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  FM  Channel  281C2  to 
Herlong,  California,  as  a  first  local  aural 
transmission  service,  for  failure  to 
establish  that  locality  is  a  bona  fide 
community  for  allotment  purposes.  See 
64  FR  30296,  June  7.  1999.  With  this 
action,  this  proceeding  is  terminated. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Jovner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-183. 
adopted  February  9,  2000.  and  released 
February  18,  2000.  The  full  text  of  this 
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Commission  deci:  ion 
inspection  and  co  aying 
business  iiours  in 
Information  Center 
445  Twelfth  Stree  t 
DC.  The  complete 
may  also  be  pure!  ased 
Commission's 
International  Tradscript: 
Inc.,  1231  20th  Street 
Washington,  DC 


is  available  for 
during  normal 
the  FCC's  Reference 
(Room  CY-A257), 
SW.,  Washington, 
text  of  this  decision 
from  the 
contractor, 
ion  Service, 
NW., 
2b036.  (202)  857-3800. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcast  ing 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Bianch.  Policy  and  Rules 
Division,  Mass  Medi  r  Bureau. 
[FR  Doc.  00-5099  Fi|ed  3-2-00;  8:45  am] 
BILUNG  CODE  6712-01 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-^03;  MM  Docket  No.  99-202;  RM- 
9620] 

Radio  Broadcastii  ig  Services; 
Mountainaire,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  ^le;  denial. 


■Fll 


SUMMARY:  This  document 
petition  for  rule  m  iking 
Moimtain  West 
the  allotment  of 
Mountainaire,  Ariiona 
aural  transmission 
establish  that  local  ity 
community  for  all 
64  FR  31174,  June 
action,  this  proceeding 


denies  a 
filed  by 
Br  )adcasting  proposing 
Channel  293A  to 
as  a  first  local 
service,  for  failure  to 

is  a  bona  fide 
( itment  purposes.  See 
10.  1999.  With  this 
is  terminated. 


ADDRESS:  Federal 
Commission,  Wasliingt 


Communications 
on,  DC  20554. 


INFOR  MATION 


FOR  FURTHER 

Nancy  Joyner,  Ma^ 
418-2180. 


CONTACT: 

Media  Bureau,  (202) 


INFORMATION: 


tie 


SUPPLEMENTARY 

synopsis  of  the  Coiimiss 
and  Order,  MM  Dqcket 
adopted  February 
February  18,  2000. 
Commission  decisi  on 
inspection  and  cop  ying 
business  hours  in 
Information  Centei 
445  Tw^elfdi  Street 
DC.  The  complete 
may  also  be  purchi  sed 
Commission's  cop 
International  Transcript 
Inc.,  1231  20thStr(iet 
Washington,  DC  2q036 


This  is  a 
ion's  Report 
No.  99-202, 
2000,  and  released 
The  full  text  of  this 
is  available  for 

during  normal 

FCC's  Reference 

(Room  CY-A257), 

SW.,  Washington, 

ext  of  this  decision 

from  the 
contractor, 

ion  Service, 
NW., 
(202) 857-3800. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  00-5148  Filed  3-2-00:  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-302;  MM  Docket  No.  99-186;  RM- 
9589] 

Radio  Broadcasting  Services;  Mettler, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  This  document  denies  a 
petition  for  rule  making  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  FM  Channel  255A  to 
Mettler,  California,  as  a  first  local  aural 
transmission  service,  for  failure  to 
establish  that  locality  is  a  bona  fide 
community  for  allotment  purposes.  See 
64  FR  30294,  June  7,  1999.  With  this 
action,  this  proceeding  is  terminated. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-186, 
adopted  February  9,  2000,  and  released 
February  18,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfdi  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  of  Subjects  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-5147  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-299,  MM  Docket  No.  00-26,  RM- 
9822] 

Radio  Broadcasting  Services;  Pearsall, 
TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  The 
Pearsall  Company  proposing  the 
allotment  of  Channel  277A  at  Pearsall, 
Texas,  as  that  community's  third  local 
FM  service.  The  coordinates  for  Channel 
277A  at  Pearsall  are  28-56-40  and  99- 
11-44.  There  is  a  site  restriction  11.3 
kilometers  (7.01  miles)  northwest  of  the 
community.  Mexican  concurrence  will 
be  requested  for  the  allotment  of 
Channel  277A  at  Pearsall  as  a  specially 
negotiated  short-spaced  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  April  10,  2000,  and  reply 
comments  on  or  before  April  25,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfdi  Street,  SW, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Law  Offices  of  Henry  E. 
Crawford,  1150  Connecticut  Avenue, 
NW,  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-26,  adopted  February  9,  2000,  and 
released  February  18,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW.. 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  00-5146  Filed  3-2-00;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-372;  MM  Docket  No.  99-335; 
RM-9771] 

Radio  Broadcasting  Services;  LIndale, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rulemaking; 
withdrawal. 

summary:  This  document  dismisses  a 
petition  for  rule  making  filed  by  Cafe 
Broadcasting,  Inc.  requesting  the 
allotment  of  Channel  239A  at  Lindale, 
Texas.  See  64  FR  68664,  December  8, 
1999.  Cafe  Broadcasting  withdrew  its 
interest  in  the  allotment  of  Channel 
239A  at  Lindale,  Texas.  With  this 
action,  this  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-335, 
adopted  February  16,  2000,  and  released 
February  25,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  dvu-ing  normal 
business  hours  in  the  Conmiission's 
Reference  Center,  445  Twelfth  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-5145  Filed  3-2-00;  8:45  ami 

BILUNG  CODE  6712-41-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-370;  MM  Docket  No.  99-211;  RM- 
9630] 

Radio  Broadcasting  Services;  Winona, 
AZ 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  This  document  denies  a 
petition  for  rule  making  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  FM  Channel  242C3  to 
Winona,  Arizona,  as  a  first  local  aural 
transmission  service,  for  failure  to 
establish  that  locality  is  a  bona  fide 
community  for  allotment  purposes.  See 
64  FR  31173,  June  10,  1999.  With  this 
action,  this  proceeding  is  terminated. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-211, 
adopted  February  16,  2000,  and  released 
February  25,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-5142  Filed  3-2-00;  8:45  am] 
BILUNG  C0D€  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-394;  MM  Docket  No.  00-33;  RM- 
9816] 

Radio  Broadcasting  Services;  Jenner, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Brian  Costello.  requesting  the 
allotment  of  Channel  292A  to  Jenner, 
California,  as  that  locality's  first  local 
aural  transmission  service.  This 
proposal  requires  a  site  restriction  10.1 
kilometers  (6.3  miles)  northwest  of 
Jenner  at  coordinates  are  38-30-55  NL; 
123-11-45  WL. 

DATES:  Comments  must  be  filed  on  or 
before  April  17,  2000,  and  reply 
comments  on  or  before  May  2,  2000. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Brian  Costello, 
15275  Old  Cazadero  Road,  Guemeville, 
CA  95446. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-33,  adopted  February  16.  2000,  and 
released  February  25,  2000.  The  full  text 
of  this  Conmiissiop  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
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For  information 
filing  procedures 
CFR  1.415  and  1. 


regarding  proper 
or  comments,  see  47 


4^0. 

List  of  Subjects  in  |47  CFR  Part  73 

Radio  broadcast  ng 
Federal  Communications  Commission 
John  A.  Karousos, 

Chief.  Allocations  Br  inch.  Policy  and  Rules 

Division,  Mass  Medi(  Bureau. 

[FR  Doc.  00-5141  Fi  ed  3-2-00:  8:45  am 

BHJJNG  CODE  6712-41-i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-394;  MM  Docket  No.  00-34;  RM- 
9817] 

Radio  Broadcasti(|g  Services;  Culver, 
IN 

agency:  Federal  Ci>mmunications 

Conunission. 

ACTION:  Proposed  Aile. 


SUMMARY:  This  doc  ument  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Ljarko 
Communications,  i  nc.  requesting  the 
allotment  of  Cham  el  252A  to  Culver, 
Indiana,  as  that  coi  amunity's  first  local 


aural  transmission 


service.  Coordinates 


used  for  this  propo  sal  are  the  city 
reference  at  41-13- -04  NfL;  86-25-21 
WL. 

DATES:  Comments  i  oust  be  filed  on  or 
before  April  17,  20  )0,  and  reply 
comments  on  or  he  fore  May  2,  2000. 

ADDRESSES:  Secret,  ry.  Federal 
Communications  Commission, 
Washington,  DC  2C  554.  In  addition  to 
filing  conaments  w  th  the  FCC, 
interested  parties  s  lould  serve  the 
petitioner's  counsel,  as  follows:  James  R. 
Cooke,  Esq.,  Harris  Beach  and  Wilcox, 
Suite  300, 1776  K  i  itreet,  NW., 
Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mas  ;  Media  Bureau,  (202) 
418-2180. 

INFt)RMATION: 


SUPPLEMENTARY 

synopsis  of  the 
Proposed  Rule 
00-34,  adopted 
released  February 
of  this  Commissior 
for  inspection  and 
normal  business 
Reference  Informal 
CY-A257),  445 
Washington,  DC 
this  decision  may  i 
from  the  Commissibn 
International 


Coi  imission' 


;5, 


This  is  a 
s  Notice  of 
Making,  MM  Docket  No. 
Feliruary  16,  2000,  and 
2000.  The  full  text 
decision  is  available 
:opying  during 

in  the  FCC's 
on  Center  (Room 
Twfelfth  Street,  SW.. 
complete  text  of 
be  purchased 
's  copy  contractor, 
Trani:ription  Service, 


he  urs 


Tie  I 

dso  i 


Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  00-5140  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-395;  MM  Docket  No.  99-208;  RM- 
9627] 

Radio  Broadcasting  Services;  Meiba, 
ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  This  document  denies  a 
petition  for  rule  making  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  FM  Channel  260C2  to 
Melba,  Idaho,  as  that  locality's  first  local 
aural  transmission  service.  Petitioner 
failed  to  establish  that  its  proposal 
would  provide  a  70  dBu  signal  over  the 
entire  boundaries  of  Melba,  as  required 
by  Section  73.315  of  the  Commission's 
Rules.  See  64  FR  31171,  June  10,  1999. 
With  this  action,  this  proceeding  is 
terminated. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-208, 
adopted  February  16,  2000,  and  released 
February  25,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  D.C.  20036,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-5138  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-369;  MM  Docket  No.  00-31;  RM- 
9815] 

Radio  Broadcasting  Services;  Nogales 
and  Vail,  AZ 

AGENCY:  Federal  Commimications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Desert  West  Air 
Ranchers  Corporation,  licensee  of 
Station  KZNO(FM),  Channel  252A, 
Nogales,  Arizona,  requesting  the 
substitution  on  Chaimel  253A  for 
Channel  252A,  the  reallotment  of 
Channel  253A  to  Vail,  Arizona,  as  that 
locality's  first  local  aural  transmission 
service,  and  modification  of  its 
authorization  accordingly.  Coordinates 
used  for  this  proposal  are  31-55-30  NL 
and  110-37-30  WL.  As  Vail  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexico  border,  concurrence  of  the 
Mexican  goverrmient  to  the  requested 
allotment  of  Channel  253 A  at  Aat 
community  is  required. 

DATES:  Comments  must  be  filed  on  or 
before  April  17,  2000,  and  reply 
comments  on  or  before  May  2,  2000. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Mark  N. 
Lipp,  Esq.,  Shook,  Hardy  &  Bacon,  600 
14th  Street,  NW.,  Washington,  DC 
20005. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-31,  adopted  February  16,  2000,  and 
released  February  25,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dm-ing 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  uintil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-5137  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-296,  MM  Docket  No.  00-29,  RM- 
9821] 

Radio  Broadcasting  Services;  Big  Pine 
Key,FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Satellite  Broadcasting 
Company,  requesting  the  allotment  of 
Channel  239A  at  Big  Pine  Key,  Florida, 
as  the  community's  second  FM 
broadcast  station.  The  coordinates  for 
Channel  239A  at  Big  Pine  Key  are  24- 
40-00  and  81-21-00. 


DATES:  Comments  must  be  filed  on  or 
before  April  10,  2000,  and  reply 
comments  on  or  before  April  25,  2000. 

ADDRESSES:  Federal  Conmiunications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Michael 
L.  Higgs,  Schwaninger  &  Associates, 
P.C,  1835  K  Street,  NW.  Suite  650, 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-29,  adopted  February  9,  2000  and 
released  February  18,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normed  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Services.  Inc.,  1231  20th  Street,  NW. 
Washington,  DC  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-5135  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Chapter  I 

[Docket  No.  RSPA-00-5143;  Notice  No.  00- 
2] 

Hazardous  Materials  Safety:  Public 
Meeting  Related  to  Customer  Service 
and  Regulatory  Review 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  RSPA  will  hold  a  public 
meeting  to  seek  information  from  the 
public  on  improving  safety,  reducing 
costs  (especially  to  small  businesses) 
and  increasing  customer  service  through 
RSPA's  management  of  the  national 
hazardous  materials  transportation 
safety  program.  This  meeting  is  being 
held  in  conjunction  with  a  Hazardous 
Materials  Multimodal  Training  Seminar 
sponsored  by  RSPA  on  March  28  and 
29.  2000. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday.  March  29.  2000.  1  p.m. 
to  5  p.m.;  however,  the  meeting  may 
end  prior  to  5  p.m.,  dependent  upon 
public  interest. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Radisson  Suite  Hotel 
Meadowland,  350  Route  3  West, 
Secaucus,  NJ  (201-863-8700).  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meetings,  contact  Michael  Stevens  at  the 
address  or  phone  number  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  as 
soon  as  possible. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Stevens.  Office  of  Hazardous 
Materials  Standards.  RSPA,  Department 
of  Transportation.  400  Seventh  Street. 
SW,  Washington,  DC  20590-0001. 
Phone  (202) 366-8553. 
SUPPLEMENTARY  INFORMATION: 

Focus  on  Issues  of  Interest  to  Afifected 
Parties 

RSPA  ("we"  and  "our")  is  interested 
in  soliciting  comments  on  the  kind  and 
quality  of  services  our  customers  want 
and  their  level  of  satisfaction  with  the 
services  we  currently  provide  to 
promote  xmderstancUng  and  compliance 
with  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180).  These  services  include  the 
following: 

(1)  Hazardous  Materials  Information 
Center  (HMIC).  A  staff  of  three  persons 
is  available  Monday  to  Friday  (except 
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Federal  holidays)  I  etween  9  am  and  5 
pm  (Eastern  time)  o  address  telephonic 
inquiries  from  shi[  pers,  carriers, 
packaging  manufac  turers  and  other 
persons  concemin; ;  requirements  in  the 
HMR  for  the  safe  ti  ansportation  of 
hazardous  materia  s.  In  1999,  the  HMIC 
handled  more  than  28,000  calls.  The 
toll-free  number  is  l-800-HMR-^922. 

(2)  Internet  Access.  Our  site  on  the 
worldwide  web  (hi  tp://hazmat.dot.gov) 
provides  informati  )n  concerning 
hazardous  materials  rulemakings, 
exemptions,  letters  of  clarification, 
international  activj  ties,  incident  data, 
the  2000  Emergenc  y  Response 
Guidebook  and  mu  ch  more. 

(3)  Fax  on  Demaid.  For  persons  who 
do  not  have  access  to  the  internet,  we 
operate  an  automat  ed  fax-back  system 
that  allows  callers  tccess  to  more  than 
600  pages  of  infom  lational  materials, 
including  letters  of  clarification  and 
recently  pubhshed  rulemakings, 
through  their  own  ax  machines.  A 
facsimile  copy  of  tike  catalog  of  available 
docimients  may  be  obtained  by 
accessing  the  fax-o  i-demand  featiu'e 
through  our  HMIC  [lumber  1-800- 
HMR^922. 

(4)  Training.  To  |  )romote  compliance 
with  the  HMR,  we  iistribute  brochures, 
charts,  publication  i.  training  materials, 
videotapes,  and  otiier  safety-related 
information  to  hazi  aat  employers  and 
hazmat  employees  in  the  private  and 
government  sectors ,  as  well  as  to  the 
general  public.  Ha2  ardous  materials 
training  is  providec  i  to  Federal,  State 
and  local  enforcem  snt  agencies, 
industry,  and  emer  ;ency  response 
personnel.  In  addit  on,  we  provide 
personal  computer  based  self-study 
programs  through  «  CD-ROM  modular 
training  series. 

(5)  Government-i  ndustry 
Partnerships.  To  th  3  extent  permitted 
through  our  limitec  resources,  we 
participate  in  meet  ngs,  conferences, 
training  workshops ,  and  the  like 
sponsored  by  public  sector,  industry, 
and  international  o  rganizations  having 
an  interest  in  the  sj  fe  transportation  of 
hazardous  materials. 

Regulations  and  Ai  Iministrative 
Procedures 

On  December  20  1999,  we  published 
a  notice  of  regulato  7  review  (Docket 
No.  RSPA-99-514;  ,  64  FR  71098) 
requesting  commer  ts  on  the  economic 
impact  of  the  regulations  on  small 
entities.  This  year  \  ie  are  analyzing 
rules  in  49  CFR  pail  106,  Rulemaking 
Procedures,  Part  1C7,  Hazardous 
Materials  Program  'rocedures,  and  Part 
171,  General  Information,  Regulations, 
and  Definitions.  M(  leting  participants 
are  invited  to  take  mis  opportunity  to 


suggest  whether  specific  rules  in  these 
parts  should  be  revised  or  revoked  to 
lessen  the  impact  on  small  entities. 

We  are  interested,  also,  in  receiving 
comments  on  the  quality  of  our 
processing  of  written  requests  for 
information,  applications  for  exemption 
and  approval,  registration  statements, 
and  other  administrative  actions. 
Meeting  participants  are  encouraged  to 
provide  suggestions  on  how  we  may 
improve  our  performance  in  processing 
these  administrative  actions. 

We  welcome  all  comments  on  ways  to 
improve  understanding  and  compliance 
with  the  HMR,  including  removal  of 
obsolete  requirements,  revisions  to 
conflicting  or  confusing  requirements, 
and  the  use  of  plain  language  in 
regulations.  We  will  address  inquiries 
concerning  new  or  proposed 
requirements  recently  published  in 
rulemaking  actions  concerning  RSPA's 
registration  and  fee  assessment  program 
(Docket  No.  RSPA-99-5137;  65  FR 
7297,  February  14,  2000);  harmonization 
of  requirements  in  the  HMR  pertaining 
to  the  transportation  of  radioactive 
materials  with  standards  published  by 
the  International  Atomic  Energy  Agency 
(Docket  No.  RSPA-99-6283;  64  FR 
72633,  December  28,  1999);  and  the 
permitted  use,  until  October  1,  2001,  of 
internationally  recognized  POISON  and 
POISON  GAS  labels  on  packages 
intended  for  transportation  in 
international  commerce  (Docket  No. 
RSPA-99-6195,  64  FR  50260, 
September  16,  1999  and  64  FR  51719, 
September  24, 1999). 

Representatives  from  the  United 
States  Coast  Guard,  Federal  Aviation 
Administration,  Federal  Railroad 
Administration  and  Federal  Motor 
Carrier  Safety  Administration  will 
participate  with  RSPA  in  this  public 
meeting  and  address  modal-specific 
issues. 

Conduct  of  the  Meeting 

This  is  an  informal  meeting  intended 
to  produce  a  dialogue  between  agency 
personnel  and  persons  affected  by  the 
hazardous  materials  treuisportation 
safety  program.  The  presiding  official 
may  find  it  necessary  to  limit  the  time 
available  to  each  person  to  ensure  that 
all  participants  have  an  opportunity  to 
speak.  Conversely,  this  meeting  may 
conclude  early  if  all  persons  wishing  to 
participate  have  been  heard.  While  there 
will  be  no  transcript  of  the  meeting, 
RSPA  will  prepare  a  written  summary  of 
the  meeting  and  post  it  in  this  notice's 
docket  (RSPA-99-5143).  Persons 
interested  in  participating  in  this  public 
meeting  need  not  be  registered  for  the 
Hazardous  Materials  Multimodal 
Training  Seminar. 


Issued  in  Washington,  D.C.  on  February  25, 
2000. 

Robert  A.  McGuire, 

Acting  Associate  Administrator  for 
Hazardous  Materials  Safety. 

[FR  Doc.  00-4995  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  000218048-0048-01;  I.D. 
01 31 00  A] 

RIN  0648-AN59 

Talcing  and  importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Naval  Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  receipt  of  an  application  for 
a  small  take  exemption;  notice  of  public 
meetings  and  request  for  comment  and 
information. 

SUMMARY:  NMFS  has  received  a  request 
from  the  U.S.  Navy  for  a  small  take  of 
marine  mammals  incidental  to  shock 
testing  the  USS  WINSTON  S. 
CHURCHILL  (DDG-81)  in  the  offshore 
waters  of  the  Atlantic  Ocean  off  either 
Mayport,  FL,  or  Norfolk,  VA  or  the 
offshore  waters  of  the  Gulf  of  Mexico  off 
Pascagoula,  MS.  As  a  result  of  that 
request,  NMFS  is  considering  whether 
to  propose  regulations  that  would 
authorize  the  incidental  taking  of  a 
small  number  of  marine  manunals.  In 
order  to  issue  regulations  for  this  taking, 
NMFS  must  determine  that  this  taking 
will  have  no  more  than  a  negligible 
impact  on  the  affected  species  and 
stocks  of  marine  mammals.  NMFS 
invites  comment  on  the  application  and 
suggestions  on  the  content  of  the 
regulati  ns. 

DATES:  comments  and  information  must 
be  postmarked  no  later  than  April  3, 
2000.  Public  meetings  are  scheduled  as 
follows: 

1.  March  13,  2000,  7  PM,  Norfolk,  VA; 

2.  March  14,  2000,  7  PM,  Pensacola, 
FL; 

3.  March  15,  2000,  7  PM,  Neptune 
Beach,  FL. 

ADDRESSES:  Comments  should  be 
addressed  to  Donna  Wieting,  Chief, 
Marine  Mammal  Conservation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
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West  Highway,  Silver  Spring,  MD 
20910-3226.  A  copy  of  the  application 
may  be  obtained  by  writing  to  this 
address,  or  by  telephoning  the  contact 
listed  here  (see  FOR  FURTHER 
INFORMATION  CONTACT).  A  copy  of  the 
draft  environmental  impact  statement 
(DEIS)  may  be  obtained  from  Will 
Sloger,  U.S.  Navy,  at  (843)  820-5797. 
The  public  meetings  will  be  held  at 
the  following  locations: 

1.  Norfolk — Granby  High  School 
Auditorium,  7101  Granby  Street, 
Norfolk,  VA; 

2.  Pensacola — Pensacola  Junior 
College,  Hagler  Auditorium,  1000 
College  Blvd.,  Pensacola,  FL; 

3.  Neptune  Beach — Fletcher  High 
School  Auditorium,  700  Seagate 
Avenue,  Neptune  Beach,  FL. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  (301)  713- 
2055,  ext.  128. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1361 
et  seq.).  (MMPA)  directs  the  Secretary  of 
Commerce  (Secretary)  to  allow,  upon 
request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  have  no  more  than 
a  negligible  impact  on  the  species  or 
stock(s),  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  regulations  are  prescribed  setting 
forth  the  permissible  methods  of  taking 
and  the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

Summary  of  Request 

On  January  12,  2000,  NMFS  received 
an  application  for  an  incidental,  small 
take  authorization  under  section 
101(a)(5)(A)  of  the  MMPA  from  the  U.S. 
Navy  to  take  marine  mammals 
incidental  to  shock  testing  the 
WINSTON  S.  CHURCHILL  in  the 
offshore  waters  of  the  Atlantic  Ocean  off 
either  Mayport,  FL,  or  Norfolk,  VA  or 
the  offshore  waters  of  the  Gulf  of 
Mexico  off  Pascagoula,  MS.  A  final 
decision  on  the  location  for  the  shock 
trial  will  be  made  by  the  Navy,  based, 
in  part,  on  findings  and  determinations 
made  under  the  National  Environmental 
Policy  Act  (NEPA). 

Section  2366,  Title  10,  United  States 
Code  (10  U.S.C.  2366)  requires  realistic 


survivability  testing  of  a  covered 
weapon  system  to  ensure  the 
vulnerability  of  that  system  under    , 
combat  conditions  is  known.  (In  this 
case,  the  covered  weapon  system  is  the 
WINSTON  S.  CHURCHILL.)  Realistic 
survivability  testing  means  testing  for 
the  vulnerability  of  the  ship  in  combat 
by  firing  munitions  likely  to  be 
encountered  in  combat  with  the  ship 
configured  for  combat.  This  testing  is 
commonly  referred  to  as  "Live  Fire  Test 
&  Evaluation"  (LFT&E).  Realistic  testing 
by  firing  live  ammunition  at  the  ship  or 
detonating  a  real  mine  against  the  ship's 
hull,  however,  could  result  in  the  loss 
of  a  multi-million  dollar  Navy  asset. 
Therefore,  the  Navy  has  established  em 
approved  LFT&E  program  to  complete 
the  vulnerability  assessment  of  ships  as 
required  by  10  U.S.C.  2366.  The  LFT&E 
program  includes  three  major  areas  that 
together  provide  for  a  complete  and 
comprehensive  evaluation  of  the 
survivability  of  ships  in  a  near  miss, 
underwater  explosion  environment. 
These  areas  are  computer  modeling  and 
analysis,  component  testing,  and  an  at- 
sea  ship  shock  trial.  While  computer 
modeling  and  laboratory  testing  provide 
useful  information,  they  cannot 
substitute  for  shock  testing  under 
realistic,  offshore  conditions  as  only  the 
at-sea  shock  trial  can  provide  the  real- 
time data  necessary  to  fully  assess  ship 
survivability. 

A  shock  test  is  a  series  of  underwater 
detonations  that  propagate  a  shock  wave 
through  a  ship's  hull  under  deliberate 
and  controlled  conditions.  Shock  tests 
simulate  near  misses  from  underwater 
explosions  similar  to  those  encountered 
in  combat.  Shock  testing  verifies  the 
accuracy  of  design  specifications  for 
shock  testing  ships  and  systems, 
uncovers  weaknesses  in  shock  sensitive 
components  that  may  compromise  the 
performance  of  vital  systems,  and 
provides  a  basis  for  correcting 
deficiencies  and  upgrading  ship  and 
component  design  specifications.  To 
minimize  cost  and  risk  to  personnel,  the 
first  ship  in  each  new  class  is  shock 
tested  and  improvements  are  applied  to 
later  ships  of  the  class. 

The  WINSTON  S.  CHURCHILL  is  the 
third  ship  in  a  new  Flight  of  23 
ARLEIGH  BURKE  (DDG51)  class  guided 
missile  destroyers  being  acquired  by  the 
Navy.  (A  Flight  is  a  subset  of  a  class  of 
ships  to  which  significant 
modifications/upgrades  have  been 
made.)  These  ships  are  referred  to  as  the 
Flight  IIA  ships  and  they  represent  the 
largest  single  upgrade  to  the  original 
DDG  51 -class  destroyer. 

The  USS  JOHN  PAUL  JONES  (DDG 
53)  was  shock  tested  off  the  coast  of 
California  in  June  1994  to  assess  the 


survivability  of  the  original  DDG  51 
class  destroyer.  Flight  IIA  ships  are 
significantly  different  from  the  original 
DDG  51-class  destroyers  in  their  design. 
Major  structural  changes  include  the 
addition  of  a  helicopter  hangar.  Vertical 
Launch  System  foundation  changes,  and 
raising  the  aft  radar  arrays.  Major 
equipment  changes  include  the  addition 
of  a  ship-wide  Fiber  Optic  Data 
Multiplexing  System,  a  Zonal  Electrical 
Power  Distribution  System  involving 
the  addition  of  switchboards  and  load 
centers  throughout  the  ship,  and  the 
widespread  use  of  commercial 
equipment  in  various  mission  critical 
systems  to  reduce  the  cost  of  the  ships. 
Typically  the  lead  ship  of  a  new  class 
or  major  upgrade  is  shock  tested.  The 
WINSTON  S.  CHURCHILL  was  selected 
as  the  shock  trial  ship  because  it  has 
additional  design  changes  that  will  not 
be  included  in  the  first  two  Flight  IIA 
ships,  and  therefore,  it  is  more 
representative  of  the  Flight. 

The  Navy's  proposed  action  is  to 
conduct  a  shock  trial  of  the  WINSTON 
S.  CHURCHILL  at  an  offshore,  deep- 
water  location.  The  ship  would  be 
subjected  to  a  series  of  three-four  4,536 
kg  (10,000  lb)  explosive  charge 
detonations  sometime  between  1  May 
and  30  September,  2001.  Three 
detonations  are  needed  to  collect 
adequate  data  on  survivability.  A  fourth 
detonation  would  be  conducted  by  the 
Navy  only  if  one  of  the  planned  three 
detonations  fails  to  provide  technically 
acceptable  data  (e.g.,  due  to  equipment 
failure  or  some  other  technical 
problem). 

The  ship  and  the  explosive  charge 
would  be  brought  closer  together  with 
each  successive  detonation  to  increase 
the  severity  of  the  shock.  This  gradation 
in  severity  would  ensure  that  the 
siu%^ivability  of  the  ship  and  its  systems 
is  fully  assessed  and  the  point  at  which 
failure  modes  begin  is  accurately 
determined.  It  would  also  reduce  the 
chance  of  significant  damage  at  the 
highest  severity  detonation.  The  shock 
trial  would  be  conducted  at  a  rate  of  one 
detonation  per  week  to  allow  time  to 
perform  detailed  inspections  of  the 
ship's  systems  prior  to  the  ship 
experiencing  the  next  level  of  shock 
intensity. 

Marine  Mammals 

A  summary  of  the  marine  mammal 
species  found  in  each  of  the  3  areas 
which  may  be  selected  by  the  Navy  for 
shock  testing  is  presented  here.  For 
more  detail  on  marine  mammal 
abundance,  density  and  the  methods 
used  to  obtain  this  information, 
reviewers  are  requested  to  refer  to  either 
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the  Navy  applicat  on  or  the  Navy  DEIS 
(see  ADDRESSES). 
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Norfolk.  VA 

Up  to  35  marin^  mammal  species  may 
be  present  in  the  waters  off  Norfolk,  VA, 
including  7  mystii  :etes,  27  odontocetes, 
and  1  pinniped.  T  le  fin  whale  is  the 
mysticete  most  lik  ely  to  occur  in  the  test 
area.  Odontocetes  may  include  the 
sperm  whale,  dwarf  and  pygmy  sperm 
whale,  6  species  of  beaked  whales,  and 
18  species  of  dolp  lins  and  porpoises. 

Pascagoula,  MS 

Up  to  29  marine  mammal  species  may 
occur  in  the  waters  off  Pascagoula,  MS, 
including  7  mystittetes,  21  odontocetes, 
and  1  exotic  pinniped.  With  the 
exception  of  Brydi  I's  whale,  mysticetes 
are  considered  un  ikely  to  occur  at 
Pascagoula.  Odon  ocetes  may  include 
the  sperm  whale,  ( Iwarf  and  pygmy 
sperm  whale,  4  spjcies  of  beaked 
whales,  and  14  spocies  of  dolphins  and 
porpoises. 

Potential  Impacts 
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injurious  physiological  responses  to  the 
explosion-generated  shockwave  and  its 
acoustic  signature.  The  Navy  believes  it 
is  very  unlikely  that  injury  will  occur 
from  exposure  to  the  chemical  by- 
products released  into  the  surface 
waters,  and  no  permanent  alteration  of 
marine  mammal  habitat  would  occur. 
While  the  Navy  does  not  anticipate  any 
lethal  takes  would  result  from  these 
detonations,  calculations  indicate  that 
the  Mayport  site  has  the  potential  to 
result  in  up  to  4  mortalities,  6  non- 
serious  injuries,  and  2,885  takings  by 
harassment.  The  Norfolk  site  has  the 
potential  to  result  in  7  mortalities,  12 
non-serious  injuries,  and  14,640  takings 
by  harassment.  The  Pascagoula  site  has 
the  potential  to  result  in  up  to  3 
mortalities,  4  injuries,  and  3,132  takings 
by  harassment.  Because  of  the  potential 
impact  to  marine  mammals,  the  Navy 
has  requested  a  letter  of  authorization 
under  section  101(a)(5)(A)  of  the  MMPA 
that  would  authorize  the  incidental 
taking. 

Mitigation 

The  Navy's  proposed  action  includes 
mitigation  that  would  minimize  risk  to 
marine  mammals  and  sea  turtles.  The 
Navy  would  (1)  through  pre-detonation 
aerial  surveys,  select  a  test  area  within 
the  chosen  site  location  with  the  lowest 
possible  number  of  marine  mammals 
and  sea  turtles;  (2)  monitor  the  area 
visually  (aerial  and  shipboard 
monitoring)  and  acoustically  before 
each  test  and  postpone  detonation  if  any 
marine  mammal  or  sea  turtle  is  detected 
within  a  safety  range  of  3.7  kilometers 
(2  nautical  miles);  and  (3)  monitor  the 
area  after  each  test  to  find  and  treat  any 
injured  animals.  If  post-detonation 
monitoring  shows  that  marine  mammals 
or  sea  turtles  were  killed  or  injured  as 


a  result  of  the  test,  testing  would  be 
halted  until  procedures  for  subsequent 
detonations  could  be  reviewed  and 
changed  as  necessary. 

NEPA 

The  Navy  has  released  a  DEIS  under 
NEPA  that  is  presently  available  for 
public  review  and  comment  (see 
ADDRESSES).  NMFS  is  a  cooperating 
agency,  as  defined  by  the  Council  on 
Environmental  Quality  (40  CFR  1501.6), 
in  the  preparation  of  this  DEIS. 

Endangered  Species  Act  (ESA) 

NMFS  will  be  consulting  with  the 
U.S.  Navy  under  section  7  of  the  ESA 
on  this  action.  In  that  regard,  the  Navy 
has  submitted  to  NMFS  a  Biological 
Assessment  under  the  ESA.  This 
consultation  will  be  concluded  prior  to 
a  determination  on  issuance  of  a  final 
rule  and  exemption. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  the  request  emd 
the  structure  and  content  of  the 
regulations  to  allow  the  taking.  NMFS 
requests  that  commenters  review  the 
DEIS  and/or  the  Navy  application  and 
not  submit  comments  based  solely  on 
this  document.  NMFS  will  consider 
information  submitted  in  developing 
proposed  regulations  to  authorize  the 
taking.  If  NMFS  proposes  regulations  to 
allow  this  take,  interested  parties  will  be 
given  ample  time  and  opportunity  to 
comment  on  the  proposed  rule. 

Dated:  Februan,'  28,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  00-5219  Filed  3-2-00;  8:45  am]     . 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Agency  for  International  Development; 
Comments  Requested 

summary:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Send  comments  on  this 
information  collection  on  or  before 
March  31,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington,  DC  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  No:  OMB  0412-0552. 

Form  No. :N/ A. 

Title:  Financial  Status  Report. 

Type  of  Review:  Renewal  of 
Information  Collection. 

Purpose:  USAID  wants  to  require 
grant  and  cooperative  agreement 


recipients  who  work  in  multiple 
countries  to  provide  expenditure  reports 
by  coimtry.  USAID  has  stated  in  the 
"remarks"  section  of  SF-269  and  SF- 
269A,  or  other  applicable  approved 
financial  report  form  that  "For 
assistance  programs  which  cover 
programs  in  more  than  one  country, 
recipients  shall  specify  by  country  the 
amount  of  the  total  Federal  share  which 
was  expended  for  each  country  *  *  *" 
The  USAID  has  sought  a  class  deviation 
to  the  statute  from  the  Office  of 
Management  and  Budget  in  accordance 
with  the  22  CFR  226.4.  The  information 
is  being  collected  so  that  USAID  may 
report  to  Congress,  the  Office  of 
Management  and  Budget  and  other 
requesters  per  the  requirements  of  the 
Government  Performance  and  Results 
Act  and  the  Government  Management 
Reporting  Act.  Also,  the  reporting 
requirements  are  necessary  to  assure 
that  USAID  funds  are  expended  in 
accordance  with  Statutory  requirements 
and  USAID  policies. 

Annual  Reporting  Burden: 

Respondents:  80. 

Total  annual  responses:  320. 

Total  annual  hours  requested:  800 
hours. 

Dated:  February  22,  2000. 
loanne  Paskar, 

Acting  Chief,  Information  and  Records 
Division.  Office  of  Administrative  Services. 
Bureau  for  Management. 
[FR  Doc.  00-5109  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  611 6-01 -M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  Number  LS-9&-22] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Mcirketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
annoimces  the  Agricultiu-al  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  of  and  revision  to  the 
currently  approved  collections  of 
information  for  7  CFR  Part  54-Meats, 


Prepared  Meats,  and  Meat  Products 
(Grading,  Certification,  and  Standards), 
which  includes  Form  LS-313, 
"Application  for  Service"  and  Form  LS- 
315,  "Application  for  Commitment 
Grading  or  Certification  Service." 
DATES:  Comments  on  this  notice  must  be 
received  by  May  2,  2000  to  be  assured 
consideration. 

ADDRESSES:  Send  written  comments  to 
Terry  L.  Lutz,  Assistant  to  the  Chief; 
USDA,  AMS,  LS,  MGC;  STOP  0248, 
Room  2628-S;  1400  Independence 
Avenue,  SW.;  Washington,  DC  20250- 
0248.  Comments  may  be  faxed  to  (202) 
690-^119,  or  E-mailed  to 
Terry .  Lutz@usda.gov. 

State  that  your  comments  refer  to 
Docket  No.  LS-99-22,  and  note  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register. 

Comments  received  may  be  inspected 
at  the  above  location  between  8  a.m.  and 
4:30  p.m..  Eastern  Time,  Monday 
through  Friday,  except  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  L.  Lutz,  Assistant  to  the  Chief, 
Meat  Grading  and  Certification  (MGC) 
Branch,  202-720-1246. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  part  54— Meats,  Prepared 
Meats,  and  Meat  Products  (Grading, 
Certification,  and  Standards) 

OMB  Number:  0581-0124 

Expiration  Date  of  Approval: 
November  30,  2000. 

Tvpe  of  Request:  Extension  and 
revision  of  a  currently  approved 
collection  of  information. 

Abstract:  The  application  for  meat 
grading  and  certification  services 
requests  Department  of  Agriculture 
employees  to  perform  such  services  in 
the  requesting  establishment.  The 
information  contained  on  the 
applications  constitutes  an  agreement 
between  USDA  and  the  requesting 
establishment. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
voluntary  Federal  meat  grading  and 
certification  services  that  facilitate  the 
marketing  of  meat  and  meat  products. 
The  Meat  Grading  and  Certification 
(MGC)  Branch  provides  these  services    • 
pursuant  to  7  CFR  part  54 — Meats. 
Prepared  Meats,  and  Meat  Products 
(Grading,  Certification,  and  Standards). 

Due  to  the  voluntary  nature  of  grading 
and  certification  services,  7  CFR  part  54 
contains  provisions  for  the  collection  of 
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fees  from  users  o 


MGC  Branch  services 


that  as  nearly  as  )ossible  are  equal  to 
the  cost  of  provic  ing  the  requested 
services.  Applies  its  (individual  or 
businesses  with  f  nancial  interest  in  the 
product)  may  req  iest  MGC  Branch 
services  through  sither  submission  of 
Form  LS-313  or  I'orm  LS-315. 

Congress  did  ni  it  specifically 
authorize  this  col  ection  of  information, 
but  completion  aj  id  submission  of  Form 
LS-313  or  Form  I  ,S-315  serves  as  an 
agreement  by  the  requester  to  pay  for 
services  provided , 

Estimate  of  Bur  den:  Public  reporting 
burden  for  this  cc  flection  of  information 
is  estimiated  to  av  ;rage  .0169  hours  per 
response. 

Respondents:  L  vestock  and  meat 
industry  or  other  or-profit  businesses. 

Estimated  Nuw  ber  of  Respondents: 
888. 

Estimated  Nuw  ber  of  Responses  per 
Respondent:  27. 

Estimated  Tota  Annual  Burden  on 
Respondents:  406  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  coll  iction  of  information 
is  necessary  for  th  e  proper  performance 
of  the  functions  o  the  agency,  including 
whether  the  infori  nation  will  have 
practical  utility;  (; !)  the  acciuticy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collecti(  m  of  information 
including  the  vali  iity  of  the 
methodology  and  issumptions  used;  (3) 
ways  to  enhance  t  le  quality,  utility,  and 
clarity  of  the  infoi  mation  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  coU  ;ction  of  information 
on  those  who  are  o  respond,  including 
through  the  use  ol  appropriate 
automated,  electrt  nic,  mechanical,  or 
other  technologic;  1  collection 
techniques  or  oth(  r  forms  of  information 
technology. 

All  responses  tc  this  notice  will  be 
sununarized  and  i  ncluded  in  the  request 
for  0MB  approval  All  comments  will 
also  become  a  ma(  ter  of  public  record. 

Dated:  February  2  i,  2000. 

Barry  L.  Carpenter, 

Deputy  AdministraU  t. 
Program. 

(FR  Doc.  00-5056  Fi  ed 
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COMMITTEE  FOF 
PEOPLE  WHO 
SEVERELY  DISA$LED 

Procurement  List 
Deletions 


Livestock  and  Seed 
3-2-00:  8:45  am] 


PURCHASE  FROM 
E  BLIND  OR 


Additions  and 


AGENCY:  Committe  e  for  Purchase  From 
People  Who  Are  B  lind  or  Severely 
Disabled. 


ACTION:  Additions  to  and  Deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 
EFFECTIVE  DATE:  April  3,  2000. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  22,  November  5,  and  December 
27.  1999  and  January  7,  14,  and  21, 
2000,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (64  FR 
57031,  60407  and  72312,  and  65  FR 
2373,  2374,  and  3416)  of  proposed 
additions  to  and  deletions  from  the 
Procurement  List: 

Additions 

The  following  comments  pertain  to 
Holder,  Card,  7510-00-155-5174: 
Comments  were  received  from  the 
current  contractor  for  the  card  holder. 
The  contractor  claimed  that  it  had  given 
up  many  items  to  the  Committee's 
Procurement  List  and  asked  the 
Committee  not  to  take  this  one  as  well. 
The  contractor  also  claimed  that  the 
card  holder  would  create  little  labor  for 
people  with  severe  disabilities  and 
would  cause  the  contractor  to  lose  its 
investment  in  tooling  for  the  project,  as 
the  contractor  claimed  there  is  little 
demand  for  the  card  holder  in  the 
commercial  market. 

As  the  contractor  noted,  it  has  a 
partnership  with  a  nonprofit  agency 
producing  items  now  on  the 
Procurement  List  which  the  contractor 
formerly  produced  for  the  Govenmient. 
This  partnership  permits  the  contractor 
to  supply  materials  for  the  items  to  the 
nonprofit  agency,  thus  essentially 
negating  the  impact  of  that  Procurement 
List  addition  on  the  contractor.  The  only 
other  item  being  produced  by  the 
contractor  for  the  Government  which 
the  Committee  has  added  to  the 
Procurement  List  in  recent  years,  a  tape 
dispenser,  represented  only  a  very  small 
percentage  of  the  contractor's  total  sales, 
as  does  the  card  holder  now  at  issue. 
The  contractor  has  not  given  the 
Committee  information  to  indicate  that 
loss  of  use  of  the  card  holder  tooling 
would  severely  impact  the  company. 


Addition  of  the  card  holder  to  the 
Procurement  List  will  generate  nearly 
two  work  years  of  employment  for  blind 
workers,  whose  unemployment  rate  far 
exceeds  that  of  workers  without  severe 
disabilities.  Taking  all  these  factors  into 
account,  the  Committee  has  concluded 
that  it  is  very  unlikely  that  the 
contractor  will  suffer  a  severe  adverse 
impact  as  a  result  of  adding  the  card 
holder  to  the  Procurement  List. 

The  following  comments  pertain  to 
Cutting  and  Assembly  ofFTESFB 
System  for  P-3  Aircraft,  1560-00-NSH- 
0001,  Department  of  the  Navy,  Fleet  and 
Industrial  Supply  Center,  Jacksonville, 
Florida:  Comments  were  received  from 
the  last  contractor  for  this  service  telling 
the  Committee  it  had  to  assess  impact 
on  the  contractor.  The  contracting 
activity  indicated  its  intent  to  procure 
this  service  through  the  Small  Business 
Administration's  8(a)  Program  if  the 
service  is  not  added  to  the  Procurement 
List.  Because  the  commenting  contractor 
has  graduated  from  the  8(a)  Program,  it 
would  not  be  eligible  to  receive  a 
contract  for  this  service.  Consequently, 
addition  of  this  service  to  the 
Procurement  List  will  not  be  the  cause 
of  any  impact  this  contractor  may 
experience  from  not  receiving  a  contract 
for  this  service. 

The  following  material  pertains  to  all 
of  the  items  being  added  to  the 
Procurement  List:  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodity  and 
services  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
Commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
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connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Holder,  Card,  7510-00-155-5174. 

Services 

Base  Supply  Center,  Detroit  Arsenal, 
Warren,  Michigan. 

Commissary  Shelf  Stocking,  Custodial 
and  Warehousing,  Hanscom  Air  Force 
Base,  Massachusetts. 

Cutting  and  Assembly  ofFTESFB 
System  forP-3  Aircraft.  1560-00-NSH- 
0001,  Department  of  the  Navy,  Fleet  and 
Industrial  Supply  Center,  Jacksonville, 
Florida. 

Grounds  Maintenance,  U.S.  Army 
Reserve  Center,  682  Main  Street,  Keene, 
New  Hampshire. 

Grounds  Maintenance  at  the  following 
locations:  U.S.  Army  Reserve  Center,  70 
Rochester  Hill  Road,  Rochester,  New 
Hampshire,  U.S.  Army  Reserve  Center, 
125  Cottage  Street,  Portsmouth,  New 
Hampshire. 

Telephone  Switchboard  Operations, 
Department  of  Veterans  Affairs  Medical 
Center,  50  Irving  Street,  NW, 
Washington,  DC. 

Warehouse  Operation,  2031  Idorek 
Street,  Building  783  S  and  T,  McClellan 
AFB,  California. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  eire  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 


under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Pen,  Twist  Action,  Blue  and  Black  Ink 

M.R.  040  (Black  Ink) 


M.R.  041  (Blue  Ink) 

Bag,  Tote,  Canvas 

M.R.  511 
M.R.  512 
M.R.  513 

Sweatshirt  and  Sweatpants,  Private 
Label 

M.R.  630  (Sweatshirt) 
M.R.  631  (Sweatpants) 
M.R.  632  (Sweatshirt) 
M.R.  633  (Sweatpants) 

Sweatshirt  and  Sweatpants,  Recruit, 
USMC 


M.R.  640  (Sweatshirt) 

M.R.  641  (Sweatshirt) 

M.R.  642  (Sweatshirt) 

M.R.  643  (Sweatshirt) 

M.R.  644  (Sweatshirt) 

M.R.  645  (Sweatpants) 

M.R.  646  (Sweatpants) 

M.R.  647  (Sweatpants) 

M.R.  648  (Sweatpants) 

M.R.  649  (Sweatpants) 

Sweatsuit,  Recruit,  Marine  Corps 

M.R.  650  (Sweatshirt) 

M.R.  651  (Sweatshirt) 

M.R.  652  (Sweatshirt) 

M.R.  653  (Sweatshirt) 

M.R.  654  (Sweatshirt) 

M.R.  655  (Sweatpants) 

M.R.  656  (Sweatpants) 

M.R.  657  (Sweatpants) 

M.R.  658  (Sweatpants) 

M.R.  659  (Sweatpants) 

Desk,  Lap 

M.R.  750 

Mitt,  Barbecue 

M.R.  891 

Mop,  Stick,  Rayon  Head,  Wet 

M.R.  927 

Broom,  Fiber 

M.R.  952 

Broom,  Patio 

M.R.  954 

Filter,  Air  Conditioning 

4130-00-951-1208 

Aerosol  Paint,  Lacquer 

8010-00-598-5455 

Enamel,  Lacquer 

8010-00-133-5901 


8010-00-702-1053 
8010-00-181-7791 
8010-00-664-1914 
8010-00-851-5525 

Aerosol  Paint,  Lacquer 

8010-00-958-8150 
8010-00-721-9750 
8010-00-721-9753 
8010-00-141-2951 
8010-00-883-5329 
8010-00-515-2487 
8010-00-965-2391 
8010-00-721-9749 
8010-00-721-9754 
8010-00-721-9748 
8010-00-835-7215 
8010-00-965-2390 
8010-00-141-2958 
8010-00-079-2756 
8010-00-721-9746 
8010-00-721-9745 
8010-00-079-2754 
8010-00-958-8151 

Enamel 

8010-01-060-6461 
8010-00-935-7156 
8010-01-332-3735 
8010-01-336-5064 
8010-01-332-3740 
8010-01-331-6118 
8010-01-336-5065 
8010-01-333-1441 
8010-01-336-3979 
8010-01-336-5059 
8010-01-336-3977 
8010-01-336-5058 
8010-01-336-5060 
8010-01-332-3746 
8010-01-332-3738 
8010-01-332-3737 
8010-01-332-3741 
8010-01-332-3736 
8010-01-363-3374 
8010-01-363-3373 

Enamel,  Aerosol,  Waterbase 


8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 
8010-01 


-350-5259 
-350-5256 
-350-6258 
-350-4757 
-350-4749 
-350-5261 
-350-5253 
-350-4750 
-350-*751 
-350-4756 
-350-^758 
-350-^764 
-350-5246 
-350-5250 
-350-5252 
-350-6257 
-350-5260 
-350-4763 
-363-1631 
-363-1633 


Louis  R.  Bartalot, 

Deput\  Director  lOperations). 

|FR  Doc.  0O-520.S  Filed  3-2-00:  8:45  am] 
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'URCHASE  FROM 


COMMITTEE  FOR 

PEOPLE  WHO  ARI  bund  OR 

SEVERELY  DISAbLeD 


Procurement  List; 


■ 


agency:  Committef 
People  Who  Are 
Disabled. 


for  Purchase  From 
Blind  or  Severely 


ACTION:  Proposed  aHditions  to 
procurement  list. 


SUMMARY:  The  Con|nittee 
proposals  to  add  to 
services  to  be  himijhed 
agencies  employin 
blind  or  have  other 


DATES:  Comments  1  e  received  on  or 

before  April  3.  2000 

ADDRESSES:  Committee 

From  People  Who 

Disabled,  Crystal  Gkteway 

1215  Jefferson  Davip 

Arlington,  Virginia 

FOR  FURTHER 

Louis  R.  Bartalot 


for  Purchase 
Blind  or  Severely 
3,  Suite  310, 
Highway, 
122202-4302. 


mFORI  lATION 


SUPPLEMENTARY 

notice  is  published 
U.S.C.  47(a)(2)  and 
purpose  is  to 
an  opportunity  to 
the  possible  impact 
actions. 

If  the  Committee 
proposed  additions 
Federal  Governmer  t 
otherwise  indicatec ) 
procure  the  service: 
nonprofit  agencies 
who  are  blind  or 
disabilities. 

I  certify  that  the 
not  have  a  significajit 
substantial  number 
The  major  factors 
certification  were: 

1.  The  action  wil 
additional  reportinj 
other  compliance  n 
entities  other  than 
organizations  that 
services  to  the 

2.  The  action  wil 
authorizing  small 
services  to  the 

3.  There  are  no 
alternatives  which 
the  objectives  of  th< 
O'Day  Act  (41  U.S. 
connection  with  th( 
for  addition  to  the 
Comments  on  this 
invited.  Commentei  s 
statement(s)  under)  dng 
on  which  they  are 
information. 

The  following 
proposed  for  additii)n 


contact: 

(7t)3)  603-7740. 
INF(  >RMATI0N:  This 
pursuant  to  41 
41  CFR  51-2.3.  Its 
provK  e  interested  persons 
siibmit  comments  on 
of  the  proposed 


roposed  Additions 


has  received 
the  Procurement  List 

by  nonprofit 
persons  who  are 
severe  disabilities. 


approves  the 
all  entities  of  the 
(except  as 
will  be  required  to 
listed  below  from 

( fmploying  persons 
e  other  severe 


ha  I'' 


f  lUowing  action  will 
impact  on  a 
of  small  entities, 
considered  for  this 

not  result  in  any 
,  recordkeeping  or 
^quirements  for  small 
small 
II  furnish  the 


t  le 


V'l 

Government, 
result  in 
ebtities  to  furnish  the 
Gov(  rnment. 

h  lown  regulatory 
vould  accomplish 
Javits-Wagner- 
. 46-48c)  in 
services  proposed 
Procurement  List, 
qertification  are 

should  identify  the 
the  certification 
iding  additional 


f  rovi 


sei  vices 


have  been 
to  Procurement 


List  for  production  by  the  nonprofit 
agencies  listed: 

Base  Supply  Center 

Key  West  Naval  Air  Station,  Key  West, 

Florida 
NPA:  Industries  for  the  Blind,  Inc., 
Milwaukee,  Wisconsin 

Customization  and  Distribution  of  Now 
Recruiting  Promotional  Merchandise 

Department  of  the  Navy,  FISC  Norfolk, 
Detachment  Washington  DC,  Washington, 
DC 

NPA:  Industries  for  the  Blind,  Inc., 
Milwaukee,  Wisconsin 

Grounds  Maintenance 

Veterans  Affairs  Medical  Center,  800  Zom 

Avenue,  Louisville,  Kentucky 
NPA:  C.  G.  M.  Services,  Inc.,  Louisville, 
Kentucky 

Installation  Support  Services 

Basewide.  Fort  Hood,  Texas 
NPA:  Training,  Rehabilitation  & 

Development  Institute,  Inc.,  San 

Antonio,  Texas 

Landscape  Maintenance 

National  Oceanic  and  Atmospheric 
Administration.  Western  Regional  Center 
(WRC),  7600  Sand  Point  Way  N.E.,  Seattle, 
Washington 

NPA:  AtWork!,  Issaquah,  Washington 

Operation  ofHAZMAHT 

Little  Rock  Air  Force  Base,  Arkansas 
NPA:  Alphapointe  Association  for  the  Blind, 
Kansas  City,  Missouri 

Switchboard  Operation 

Department  of  Veterans  Affairs  Medical 
Center.  510  East  Stoner  Avenue, 
Shreveport,  Louisiana 
NPA:  North  Louisiana  Goodwill  Industries  & 
Rehabilitation  Center,  Inc.,  Shreveport, 
Louisiana 

Louis  R.  Bartalot,  ' 

Deputy  Director  (Operations). 

[FR  Doc.  00-5206  Filed  3-2-00;  8:45  am) 

BILLING  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1075] 

Designation  of  New  Grantee  for 
Foreign-Trade  Zone  134,  Chattanooga, 
TN;  Resolution  and  Order 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

The  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  has  considered  the 
application  (filed  9/16/99)  submitted  by 


the  Partners  for  Economic  Progress,  Inc. 
(PEP),  grantee  of  FTZ  134,  Chattanooga, 
Tennessee,  requesting  reissuance  of  the 
grant  of  authority  for  said  zone  to  the 
Chattanooga  Cheunber  Foundation 
(CCF),  a  Tennessee  not-for-profit 
corporation,  which  has  accepted  such 
reissuance  subject  to  approval  of  the 
FTZ  Board.  Upon  review,  the  Board 
finds  that  the  requirements  of  the  FTZ 
Act  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  request 
and  recognizes  CCF  as  the  new  grantee 
of  Foreign-Trade  Zone  134. 

The  FTZ  Board  approves  the  proposal 
subject  to  the  FTZ  Act  and  the  FTZ 
Board's  regulations,  including  section 
400.28. 

Signed  at  Washington,  DC,  this  22nd  day 
of  February  2000. 

Attest: 

Dennis  Puccinelli, 

Acting  Execu  tive  Secretary. 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

|FR  Doc.  00-5216  Filed  3-2-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1080] 

Designation  of  New  Grantee  for 
Foreign-Trade  Zone  36,  Galveston,  TX; 
Resolution  and  Order 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

The  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  has  considered  the 
application  (filed  11/9/99)  submitted  by 
the  City  of  Galveston,  Texas  (the  City), 
grantee  of  FTZ  36,  Galveston,  Texas, 
requesting  reissuance  of  the  grant  of 
authority  for  said  zone  to  the  Board  of 
Trustees  of  the  Galveston  Wharves  (the 
Port),  a  municipal  corporation,  which 
has  accepted  such  reissuance  subject  to 
approval  of  the  FTZ  Board.  Upon 
review,  the  Board  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest,  approves  the  request  and 
recognizes  the  Board  of  Trustees  of  the 
Galveston  Wharves  as  the  new  grantee 
of  Foreign-Trade  Zone  36. 
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The  approval  is  subject  to  the  FTZ  Act 
and  the  FTZ  Board's  regulations, 
including  section  400.28. 

Signed  at  Washington.  DC,  this  22nd  day 
of  February  2000. 

Attest: 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  00-5217  Filed  3-2-00;  8:45  amj 
BILUNG  CODE  3S10-O&-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  4-2000] 

Foreign-Trade  Zone  86;  Tacoma, 
Washington  Area,  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Port  of  Tacoma, 
grantee  of  FTZ  86,  requesting  authority 
to  expand  its  zone  in  the  Tacoma, 
Washington,  area,  adjacent  to  the 
Tacoma  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
Blu),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  February  17,2000. 

FTZ  86  was  approved  on  July  20, 
1983  (Board  Order  216,  48  FR  34794,  8/ 
1/83)  and  expanded  on  April  3,  1985 
(Board  Order  292,  50  FR  15206,  4/17/85) 
and  on  November  3,  1989  (Board  Order 
446,  54  FR  47247,  11/13/89).  The  zone 
project  currently  consists  of  750  acres  at 
the  following  sites:  Site  1  (668  acres) — 
within  the  Port  of  Tacoma  complex, 
Tacoma;  Site  2  (20  acres) — Valley  South 
Corporate  Park,  3324  &  3520— 142nd 
Ave.  East,  Sumner;  and.  Site  3  (61 
acres) — proposed  warehouse  site  at 
19315— 38th  Ave.  E.  and  4630— 192nd 
Street  East,  Frederickson. 

The  applicant,  in  a  major  revision  to 
its  zone  plan,  now  requests  authority  to 
expand  the  general-purpose  zone  to  add 
18  acres  to  Site  1,  add  240  acres  to  Site 
2,  add  4  parcels  (510  acres)  to  Site  3, 
and  add  4  new  sites  (817  acres)  in  the 
Tacoma  area:  Site  1:  Port  of  Tacoma — 
include  an  additional  parcel  (18  acres, 
owned  by  the  Port  of  Tacoma) — within 
the  Port  of  Tacoma  complex,  3502 
Lincoln  Avenue,  increasing  the  size  of 
the  zone  from  668  acres  to  686  acres; 
Site  2a:  Valley  South  Corporate  Park 
(owned  by  Tarragon  L.L.C.) — add  an 
additional  90  acres  to  existing  FTZ  site. 


142nd  Avenue  East,  Simuier,  increasing, 
the  size  from  20  acres  to  110  acres;  and. 
Proposed  Site  2b:  (new)  Greenwater 
Corporate  Park  (150  acres,  owned  by 
Greenwater  L.L.C),  East  Valley 
Highway,  Sumner;  Site  3:  Frederickson 
site — add  4  new  parcels,  including  two 
Port  parcels  of  31  acres  and  134  acres 
(owned  by  the  Port  of  Tacoma)  located 
at  192nd  Street  East,  Frederickson;  the 
Boeing  Frederickson  parcel  (185  acres, 
owned  by  the  Boeing  Realty  Corp.) 
located  at  18001  Canyon  Road  East, 
Frederickson;  and,  J.R.  &  F.  Randies 
parcel  (160  acres — contiguous  to  the 
Boeing  parcel — owned  by  J.R.  &  F. 
Randies)  located  at  19209  Canyon  Road 
East,  Frederickson;  Proposed  Site  4a: 
Fife  Business  Park  (23  acres,  owned  by 
Team  Fife  LLC),  Pacific  Highway  East, 
Fife;  Proposed  Site  4b:  Rainier 
Corporate  Park  East  (33  acres,  owned  by 
Riggs  &  Co.),  70th  Avenue  East,  Fife; 
and.  Proposed  Site  4c:  Trans-Pacific 
Industrial  Park  (89  acres,  owned  by 
Telephone  Transpacific  Corporation), 
20th  Street  East,  Fife;  Proposed  Site  5: 
Lakewood  Industrial  Park  (170  acres, 
owned  by  Northwest  Building  LLC). 
4700  100th  Street  Southwest, 
Lakewood;  Proposed  Site  6:  Puyallup 
Industrial  Park  (79  acres,  owned  by 
Northwest  Building  LLC),  intersection 
of  State  Roads  167,  512  and  161, 
Puyallup;  and.  Proposed  Site  7: 
Cascadia  Development  Corp.  Industrial 
Park  (423  acres,  owned  by  the  Cascadia 
Development  Corp.),  State  Road  410, 
South  Prairie,  Washington.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  2,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  May  17,  2000. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  950  Pacific 

Avenue,  Suite  410,  Tacoma  WA 

98402 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 


4008,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue  NW, 
Washington,  DC  20230 

Dated:  February  23,  2000. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

IFR  Doc.  00-5215  Filed  3-2-00;  8:45  am) 

BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-815] 

Gray  Portland  Cement  and  Cement 
Clinker  from  Japan;  Final  Results  of 
Antidumping  Duty  Expedited  Sunset 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Gray  Portland 
Cement  and  Cement  Clinker  From 
Japan. 

SUMMARY:  On  August  2, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  notice  of 
initiation  of  sunset  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  cement  clinker 
from  Japan  (64  FR  41915),  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act").  The 
merchandise  covered  by  this  order  is 
gray  cement,  which  is  hydraulic  cement 
and  the  primary  component  of  concrete, 
and  cement  clinker,  which  is  an 
intermediate  material  produced  when 
manufacturing  cement  and  has  no  use 
other  than  grinding  into  finished 
cement.  On  the  basis  of  a  notice  of 
intent  to  participate  and  adequate 
substantive  response  filed  on  behalf  of 
a  domestic  interested  party,  and 
inadequate  response  (in  this  case  no 
response)  from  respondent  interested 
parties,  we  determined  to  conduct  an 
expedited  sunset  review.  Based  on  our 
analysis  of  the  comments  received,  we 
find  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  listed  below  in  the  section 
entitled  Final  Results  of  the  Review. 
EFFECTIVE  DATE:  March  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Melissa  G.  Skinner,  Office  of 
Policy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230:  telephone:  (202) 
482-1698  or  (202) 482-1560, 
respectively. 
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SUPPLEMENTARY  INFi  >RMATION 
The  Applicable  Sta  tute 


Unless  otherwise 
citations  to  the  Act 
provisions  effective 
effective  date  of  the 
to  the  Act  by  the 
Agreements  Act  ( 
unless  otherwise  i 
to  the  Department 
CFR  Part  351  (1999 
methodological  or 
relevant  to  the 
sunset  reviews  is  s^ 
Department  Policy 
Policies  Regarding 
year  ("Sunset") 
Antidumping  and 
Orders;  Policy  Bu 
(April  16.  1998) 


indicated,  all 
are  references  to  the 
January  1,  1995,  the 
amendments  made 
Uiuguav  Round 
l]lRAA").  In  addition, 
icated.  all  citations 
regulations  are  to  19 
Guidance  on 
lytical  issues 
Dep^ment's  conduct  of 
forth  in  the 
uUetin  98:3— 
I  he  Conduct  of  Five- 
Rev  lews  of 

C  ountervailing  Duty 

in.  63  FR  18871 

{Si\nset  Policy  Bulletin). 


cnal 


Background 

On  August  2.  199  3.  the  Department 
published  the  notic ;  of  initiation  of 
sunset  review  of  th<  antidumping  duty 
order  on  gray  portla  nd  cement  and 
cement  clinker  fron  Japan  (64  FR 
41915).  We  invited  larties  to  comment. 
On  the  basis  of  a  no  ice  of  intent  to 
participate  and  ade(  [uate  substantive 
response  filed  on  b(  half  of  a  domestic 
interested  party,  an  i  inadequate 
response  (in  this  ca;  ;e  no  response)  from 
respondent  interests  sd  parties,  we 
determined  to  cond  act  an  expedited 
sunset  review.  The  Department  is 
conducting  this  sun  set  review  in 
accordance  with  seiitions  751  and  752  of 
the  Act. 

In  accordance  wil  h  section 
751(c)(5)(C)(v)  of  th ;  Act.  the 
Department  may  tre  at  a  review  as 
extraordinarily  com  alicated  if  it  is  a 
review  of  a  transitio  i  order  [i.e. 
order  in  effect  on  Jaiuary  1.  1995).  This 
review  concerns  a  ti  ansition  order 
within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  th  3  Act.  Therefore 
December  3.  1999,  t  le  Department 
determined  that  the 
antidumping  duty  order  on  gray 
Portland  cement  an  i  cement  clinker 
from  Japan  is  extrac  rdinarily 
complicated  and  ex 
limit  for  completior 
of  this  review  until 


February  28.  2000,  i  n  accordance  with 


section  751(c)(5)(B) 


Scope  of  Review 

The  products  cov 
are  gray  portland  cetnent 
clinker  ("portland 
Gray  portland  cement 


'  Sp"  Extension  of  Timt 
FiveYear  Bevipws.  64  FRi67847 
1999). 


on 


sunset  review  of  the 


ended  the  time 
of  the  final  results 
lot  later  than 


of  the  Act.' 


;red  by  this  order 
and  cement 
cement")  from  Japan, 
is  a  hydraulic 


Limit  for  Final  Rpsults  of 
(December  3, 


cement  and  the  primary  component  of 
concrete.  Cement  clinker,  an 
intermediate  material  produced  when 
manufacturing  cement,  has  no  use  other 
than  grinding  into  finished  cement. 
Microfine  cement  was  specifically 
excluded  from  the  antidumping  duty 
order.  Gray  portland  cement  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  ("HTS")  item  number 
2523.29.  and  cement  clinker  is  currently 
classifiable  under  HTS  item  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  imder  item  number 
2523.90  as  other  hydraulic  cements.  The 
Department  made  two  scope  rulings 
regarding  the  subject  merchandise.^ 

Analysis  of  Comments  Received 

All  issues  raised  in  substantive 
responses  by  parties  to  this  sunset 
review  are  addressed  in  the  Issues  and 
Decision  Memorandum  ("Decision 
Memo")  from  Jeffrey  A.  May.  Director. 
Office  of  Policy.  Import  Administration, 
to  Joseph  A.  Spetrini  Acting  Assistant 
Secretary,  dated  February  28,  2000, 
which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  The  issues  discussed  in  the 
attached  Decision  Memo  include  the 
likelihood  of  continuation  or  reciurence 
of  dumping  and  the  magnitude  of  the 
margin  likely  to  prevail  were  the  order 
revoked.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 

import admin/records/frn/,  under  the 

heading  Japan.  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/exporter 

Margin 
(percent) 

Nihon  

69.89 

Onoda  

70  52 

All  others 

70  23 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 


^Sfie  Scope  Rulings.  57  FR  19602  (May  7.  1992), 
classes  G  and  H  of  oil  well  cement  are  within  tlie 
scope  of  the  order:  and  Scope  Rulings,  58  FR  27542 
(May  10.  1993).  nittetsu  super  fine  cements  is  not 
within  the  scope  of  the  order. 


concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(c),  752,  and 
777(i)ofthe  Act. 

Dated:  February  28,  2000. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-5213  Filed  3-2-00;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-601] 

Tapered  Roller  Bearings  From  the 
People's  Republic  of  China;  Final 
Results  of  Full  Sunset  Review: 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of  Full 
Sunset  Review:  Tapered  Roller  Bearings 
from  the  Peoples  Republic  of  China. 

SUMMARY:  On  October  22,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
preliminary  results  of  the  full  sunset 
review  of  the  antidumping  duty  order 
on  tapered  roller  bearings  ("TRBs") 
from  the  People's  Republic  of  China  (64 
FR  57034)  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act").  We  provided  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  both  domestic  and 
respondent  interested  parties  and  held  a 
public  hearing.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  this  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
1560,  respectively. 
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Effective  Date:  March  3,  2000. 

Statute  and  Regulations: 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  {"Sunset 
Regulations"),  and  in  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 
"Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  {" Sunset  Policy 
Bulletin"). 

Background 

On  October  22,  1999,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  a 
notice  of  preliminary  results  of  the  full 
sunset  review  of  the  antidumping  duty 
order  on  TRBs  pursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  In  our  preliminary 
results,  we  found  that  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 
In  addition,  we  preliminarily 
determined  the  following  margins  likely 
to  prevail  if  the  order  were  revoked: 


Producer/exporter 


Zheijiang  Changshan  Changhe 
Bearing  Co.  ("ZCCBC")  

China  National  Machinery  Infi- 
port  &  Export  Corp.  ("CMC") 

Zheijiang  Wanxiang  Group 

Zheijiang  Machinery  Import  & 
Export  Corp 

Luoyang  

Premier  

Liaoning  

Guizhou  Machinery 

Wafangdian 

Jilin 

China  National  Machinery  Im- 
port &  Export  Corp. 
("CMEC")  

Guizhou  Automotive  

Tianshui  Hailin  

Xiangyiang 

Xibei 

All  Others 


Margin 
(percent) 


0.00 

0.03 
0.03 

0.11 

3.20 

5.43 

9.72 

21.79 

29.40 

29.40 


29.40 
29.40 
29.40 
29.40 
29.40 
29.40 


On  December  7,  1999,  within  the 
deadline  specified  in  19  CFR 
351.209(c)(l)(i),  we  received  a  case  brief 
on  behalf  of  domestic  interested  parties. 
The  Timken  Company  ("Timken")  and 
The  Torrington  Company  ("Torrington") 
(collectively  "domestic  interested 


parties").  We  also  received  a  case  brief 
on  behalf  of  Zheijiang  Machinery  Import 
&  Export  Corporation  ("Zheijiang 
Machinery");  Liaoning  Mec  Group,  Ltd. 
("Liaoning");  Luoyang  Bearing 
Corporation  (Group)  ("Luoyang"); 
Zheijiang  Changshan  Changhe  Bearing 
Co.,  Ltd.  ("ZCCBC");  Zheijiang 
Wanxiang  Group  ("Wanxiang");  China 
National  Machinery  Import  &  Export 
Corporation  ("CMC");  i  Xibei  Bearing 
Group  Import  &  Export  Co.,  Ltd. 
("Xibei");  Xiangyiang  Bearing  Factory 
("Xiangyiang");  and  the  China  TRB 
Sunset  Coalition  ("China  Coalition") 
(collectively  "respondent  interested 
parties").  On  December  13,  1999,  within 
the  deadline  specified  in  19  CFR 
351.309(d),  the  Department  received 
rebuttal  comments  from  domestic  and 
respondent  interested  parties.  On 
December  15,  1999,  the  Department 
held  a  public  hearing. 

Scope  of  Review 

The  merchandise  covered  by  this 
antidumping  duty  order  (52  FR  22667, 
June  15,  1987)  includes  TRBs  and  parts 
thereof,  finished  and  unfinished,  from 
the  PRC;  flange,  take  up  cartridge,  and 
hanger  units  incorporating  tapered 
roller  bearings;  and  tapered  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  The  subject 
merchandise  was  originally  classified 
imder  item  numbers  680.30,  680.39, 
681.10.  692.32  of  the  Tariff  Schedules  of 
the  United  States  Annotated 
("TSUSA");  currently,  according  to  the 
U.S.  Customs  Service,  they  are 
classifiable  under  item  numbers 
8482.20.00.10,  8482.20.00.20, 
8482.20.00.30,  8482.20.00.40. 
8482.20.00.50,  8482.20.00.60, 
8482.20.00.70,  8482.20.00.80, 
8482.91.00.50,  8482.99.15.00, 
8482.99.15.40,  8482.99.15.80, 
8483.20.40.80,  8483.20.80.80, 
8483.30.80.20,  8708.99.80.15  and 
8708.99.80.80  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  (see  June  8,  1999, 
Memorandum  to  File:  HTSUS  Numbers 
for  Tapered  Roller  Bearings).  Although 
the  above  HTSUS  and  TSUSA 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  remains  dispositive. 

In  the  ninth  administrative  review  (62 
FR  61276,  61289,  November  17,  1997). 
the  Department  clarified  the  scope  of 
the  order  when  it  added  two  additional 
HTSUS  numbers  (8708.99.90.15  and 
8708.99.80.80)  applicable  to  imports  of 


the  subject  merchandise  which 
previously  had  not  been  identified  in 
the  order.  The  above  HTSUS  numbers 
correspond  to  subject  merchandise 
previously  classified  under  TSUSA  item 
number  692.32  in  the  original 
antidumping  order.  We  note  that  scope 
rulings  are  made  on  an  order-wide  basis. 

Analysis  of  Conunents  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Robert  S.  La  Russa,  Assistant 
Secretary  for  Import  Administration, 
dated  February  25,  2000,  which  is 
hereby  adopted  and  incorporated  by 
reference  into  this  notice.  The  issues 
discussed  in  the  attached  Decision 
Memo  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  were  the  order  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099,  of  the  main  Commerce  Building.. 

In  addition,  a  complete  version  of  the 
Decision  Memo  c£m  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 

import admin/records/frn/,  under  the 

heading  "China."  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  TRBs  from 
China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  following  percentage  weighted- 
average  margins: 


Manufacturer/exporters 

Margin 
(percent) 

Producer/Exporter: 

Zheijiang  Changshan  Changhe 
Bearing  Co  ('ZCCBC')  

China  National  Machinery  Im- 
port &  Export  Corp.  ( "CMC") 

Zheijiang  Wanxiang  Group 

Zheijiang  Machinery  Import  & 
Fxr>ort  Corn                  

0.00 

0.03 
0.03 

0.11 

Lijovano              

3.20 

Prpmier                     

5.43 

Liaoning  

China  National  Machinery  Im- 
port &  Export  Corp. 
("CMEC")               

9.72 
29.40 

All  Others           

29.40 

'  CMC  is  a 
CMEC. 


different  and  distinct  company  from 


This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 
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Dated:  February  2fc,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  or  Import 
Administration. 
[FR  Doc.  00-5211  Filed  3-2-00;  8:45  am] 
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FOR  FURTHER 

Blum  at  (202) 
Administration, 
Administration, 
Commerce,  14th 
Ave,  NW.  Washin^t 

Time  Limits 


CONTACT:  Elfi 
482-U)197,  Import 
Ii  temational  Trade 
US.  Department  of 
Sfreet  and  Constitution 
on.  DC  20230. 


Statutory  Time  Lii  lits 


amendi  sd 


Section  751  (a 
of  1930, as 
the  Department  to 
determination 
last  day  of  the 
order/finding  for 
requested  and  a 
within  120  days 
the  preliminary 
published.  Howev 
practicable  to 
within  these  time 
751(a)(3)(A)  of  the 
Department  to 
the  preliminary 
maximum  of  365 
determination  to 
if  the  Department 
time  limit  for  the 
determination) 
publication  of  the 
determination. 


fii  lal 

ai  ten 


com  3 


fron 


Background 

On  July  29,  199< 
published  a  notice 
administrative  rev 
antidumping  duty 
roller  bearings  anc 
finished  or  unfinished 
covering  the  perio 
through  May  31,  1 
The  preliminary  r^ult 
due  no  later  than 


)(3()(A)  of  the  Tariff  Act 
(the  Act),  requires 
make  a  preliminary 
within  245  days  after  the 
sary  month  of  an 
\^hich  a  review  is 
determination 
the  date  on  which 
d€  termination  is 
;r,  if  it  is  not 
lete  the  review 
)eriods,  section 
Act  allows  the 
extind  the  time  limit  for 
de  termination  to  a 
c  ays  and  for  the  final 
days  (or  300  days 
oes  not  extend  the 
{jreliminary 
the  date  of 
Dreliminary 


130  I 


the  Department 
of  initiation  of 
ew  of  the 
order  on  tapered 
parts  thereof, 

from  Hungary, 
June  1, 1998 
199  (64  FR  41075). 
s  are  currently 
February  29,  2000. 


Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  June  28,  2000.  See  Decision 
Memorandum  from  Edward  C.  Yang  to 
Joseph  A.  Spetrini,  dated  February  25, 
2000,  which  is  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the  main 
Commerce  building.  We  intend  to  issue 
the  final  results  no  later  than  120  days 
after  the  publication  of  the  preliminary 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  February  25,  2000. 
losepli  A.  Spetrini, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III. 
(FR  Doc.  00-5214  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-823-602] 

Uranium  From  Ultraine;  Final  Results 
of  Expedited  Sunset  Review  of 
Antidumping  Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Uranium 
ft'om  Ukraine. 

SUMMARY:  On  August  2,  1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on 
uranium  from  Ukraine  (64  FR  41915) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  adequate  substantive 
comments  filed  on  behalf  of  domestic 
interested  parties  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  duty 
order  would  likely  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 


Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  March  3,  2000. 

Statute  and  Regulations 

This  review  is  being  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998) 
["Sunset  Regulations"),  and  in  CFR  part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  [" Sunset  Policy 
Bulletin"). 

Background 

On  August  2,  1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  uranium 
from  Ukraine  (64  FR  41915),  pursuant  to 
section  751(c)  of  the  Act.  The 
Department  received  Notices  of  Intent  to 
Participate  on  behalf  of  domestic 
interested  parties,  the  Ad  Hoc 
Committee  of  Domestic  Uranium 
Producers  ("the  Ad  Hoc  Committee"), 
including  Rio  Algom  Mining 
Corporation  ("Rio  Algom")  and 
Uranium  Resources  Inc.  ("URI"),' 
USEC,  Inc.  and  its  subsidiary,  the 
United  States  Enrichment  Corporation 
(collectively,  "USEC"),  and  Paper, 
Allied-Industrial,  Chemical  and  Energy 
Workers  International  Union,  AFL-CIO 
("PACE"),  within  the  applicable 
deadline  (August  17,  1999)  specified  in 
section  351.218(d){l)(i)  of  the  Sunset 
Regulations.  On  August  27,  1999,  we 
received  a  notice  of  intent  to  participate 
on  behalf  of  the  Ad  Hoc  Utilities  Group 
("AHUG").2  The  Ad  Hoc  Committee 
claimed  interested-party  status  under 
section  771(9)(C)  of  the  Act,  as  the  only 


'  The  Ad  Hoc  Committee  included  Cotter 
corporation  in  its  Notice  of  Intent  to  Participate; 
however.  Cotter  Corporation  was  not  included  in 
the  Ad  Hoc  Committee's  substantive  response  of 
September  1. 1999. 

2  AHUG  consists  of  Ameren  UE,  Baltimore  Gas 
and  Electric  Co..  Carolina  Power  and  Light  Co., 
Commonwealth  Edison  Co.,  Consumers  Energy, 
Duke  Power  Co.,  Entergy  Services,  Inc.,  FirstEnergy 
Nuclear  Operating  Co..  Florida  Power  and  Light  Co., 
Northern  States  Power  Co..  PECO  Energy  Co., 
Southern  Nuclear  Operating  Co.,  Texas  Utilities 
Electric  Co.,  and  Virginia  Power. 
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U.S.  producers  of  a  domestic  like 
product;  AHUG  claimed  interested- 
party  status  as  industrial  users  of 
uranium;  '  PACE  claimed  interested- 
party  status  as  a  union  representing 
workers  of  two  domestic  gaseous 
diffusion  plcuits  that  produce  uranium 
products. 

The  Ad  Hoc  Committee  claims  that  it 
was  the  original  petitioner  in  the 


February  28,  2000,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.^ 

Scope  of  Review 

The  merchandise  subject  to  this 
antidumping  duty  order  includes 
Ukrainian  natural  uranium  in  the  form 
of  uranium  ores  and  concentrates; 
natural  uranium  metal  and  natural 
uranium  compounds;  alloys. 


underlying  antidumping  investigation  (see dispersions  (mcludmg  cermets),  ceramic 


September  1,  1999,  Substantive 
Response  of  the  Ad  Hoc  Committee  at 
1).  AHUG  did  not  submit  a  summary  of 
its  past  participation  in  the  proceeding. 

On  September  1,  1999,  we  received 
complete  substantive  responses  from  the 
above  domestic  interested  parties  and 
industrial  users,  with  the  exception  of 
USEC  and  PACE,*  within  the  30-day 
deadline  specified  in  the  Sunset 
Regulations  under  section 
351.218(d)(3)(i).  On  September  2,  1999, 
we  received  a  request  for  an  extension 
to  file  rebuttal  comments  from  AHUC^ 
Pursuant  to  19  CFR  351.302(b)(1999), 
the  Department  extended  the  deadline 
for  all  participants  eligible  to  file 
rebuttal  comments  until  September  13, 
1999.**  Without  a  substantive  response 
fi-om  respondent  interested  parties,  the 
Department,  pursuant  to  19  CFR 
351.218(e)(l)(ii)(C),  determined  to 
conduct  an  expedited,  120-day  review 
of  this  order. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995).  This 
review  concerns  a  transition  order 
within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Accordingly, 
on  December  3,  1999,  the  Department 
determined  that  the  sunset  review  of 
this  order  is  extraordinarily 
complicated,  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 


3  The  Department  notes  that,  although  industrial 
users  are  allowed  to  participate  in  sunset  reviews, 
they  are  not  considered  "interested  parties"  as 
defined  in  the  statute  and  regulations.  See  sections 
771(9)  and  777(h)  of  the  Act,  and  19  CFR  351.32. 

••  See  September  9,  1999,  Letter  to  the  Secretary 
from  Philip  H.  Potter  withdrawing  PACE  from 
participation  in  the  sunset  reviews  of  uranium  from 
Russia,  Uzbekistan,  and  Ukraine. 

5  See  September  2,  1999,  Bequest  for  an  Extension 
to  File  Rebuttal  Comments  in  the  Sunset  Reviews 
of  Uranium  from  Russia.  Uzbekistan,  and  Ukraine 
from  Nancy  A.  Fischer,  Shaw  Pittman,  to  Jeffrey  A. 
May,  Office  of  Policy. 

0  See  September  3,  1999.  Letter  from  Jeffrey  A. 
May.  Director,  Office  of  Policy  to  Nancy  A.  Fischer. 
Shaw  Pittman. 


products,  and  mixtvires  containing 
natural  uranium  or  natural  uranium 
compounds;  uranium  enriched  in  U^^s 
and  its  compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products 
and  mixtures  containing  uranium 
eiuiched  in  U^^^  or  compounds  or 
uranium  enriched  in  U^^^  Lqw 
enriched  uranium  ("LEU")  is  included 
within  the  scope  of  the  order;  highly 
enriched  uranium  ("HEU")  is  not.  LEU 
is  uranium  enriched  in  U^^^  to  a  level 
of  up  to  20  percent,  while  HEU  is 
uranium  enriched  in  U^^^  to  a  level  of 
20  percent  or  more.  The  uranium 
subject  to  this  order  is  provided  for 
under  subheadings  2612.10.00,00. 
2844.10.10.00.  2844.10.20.10. 
2844.10.20.25.  2844.10.20.50. 
2844.10.20.55.  2844.10.50.00. 
2844.20.00.10.  2844.20.00.20. 
2844.20.00.30.  and  2844.20.00.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")."  Although 
the  above  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description 
remains  dispositive. 

The  Department  clarified,  in  the  scope 
of  the  order,  that:  "milling"  or 
"conversion"  performed  in  a  third 
countrj'  does  not  change  the  country'  of 
origin  for  the  purposes  of  this  order. 
Milling  consists  of  processing  uranium 
ore  into  uranium  concentrate. 
Conversion  consists  of  transforming 
uranium  concentrate  into  natural 
uranium  hexafluoride  (UFs).  Since 
milling  or  conversion  does  not  change 
the  countT)'  of  origin,  lu-anium  ore  or 
concentrate  of  Ukrainian  origin  that  is 
subsequently  milled  and/or  converted 
in  a  third  country  will  still  be 
considered  of  Ukrainian  origin  and 
subject  to  antidumping  duties  (58  FR 
45483,  August  30,  1993). 


Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  sunset 
review  are  addressed  in  the  "Issues  and 
Decision  Memorandum"  ("Decision 
Memo")  fi-om  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Robert  S.  La  Russa,  Assistant 
Secretary  for  Import  Administration, 
dated  February  28.  2000.  which  is 
hereby  adopted  and  incorporated  by 
reference  into  this  notice.  The  issues 
discussed  in  the  attached  Decision 
Memo  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  were  the  order  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099,  of  the  main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  vvrww.ita.doc.gov/ 

import admin/records/fm/.  under  the 

heading  "Ukraine."  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  uranium 
fi-om  Ukraine  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  following  percentage  weighted- 
average  margin: 


Manufacturer/exporters 


Margin 
(percent) 


Alt  Ukrainian  manufacturers/ex- 
porlers 


129.29 


This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752.  and  777(i)(l)  of  the  Act. 

Dated:  Februar\-  28.  2000. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secretar\' for  Import 
Administration. 

[FR  Doc.  00-5210  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  351&-OS-P 


'  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year Reviews.  64  FR  67847  (December  3, 
1999). 

«  See  Preliminary  Determination  of  Sales  at  Less 
Than  Fair  Value:  Uranium  from  Kazakhstan. 
Kyrgyzstan.  Russia.  Tajikistan.  Ukraine  and 
Uzbekistan:  and  Preliminan'  Determination  of  Sales 
at  Not  Less  Than  Fair  Value:  Uranium  from 
Armenia.  Azerbaijan.  Byelarus.  Georgia.  Moldova 
and  Turkmenistan.  57  FR  23380,  23381  (June  3. 
1992). 
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DEPARTMENT  OF  COMMERCE 
International  Tra4e  Administration 

[C-307-804] 

Gray  Portland  Ce  nent  and  Cement 
Clinker  From  Venezuela;  Final  Results 
of  Expedited  Sunset  Review  of 
Suspended  Countervailing  Duty 
Investigation 


Trac  B 


AGENCY:  Import 
International 
Department  of  Co^imerce 
action:  Notice  of 
expedited  sunset 
cement  and  cemeiit 
Venezuela. 


Apministration, 
Administration, 


inal  results  of 
I  eview:  gray  portland 
clinker  from 


giay 


1(130, 


sii; 


SUMMARY:  On  Auglist 
Department  of  Coi  imerce 
Department")  initiated 
of  the  suspended 
investigation  on 
cmd  cement  clinke^ 
FR  41915)  pursua4t 
the  Tariff  Act  of 
Act'").  On  the  basi 
to  participate  and 
response  filed  on 
interested  party 
response  (in  this 
respondent  intereied 
Department  deteniined 
expedited  sunset 
this  review,  the  D^artment 
termination  of  the 
countervailing  dul 
be  likely  to  lead  to 
recurrence  of  a  co 
EFFECTIVE  DATE:  Mirch 


2,  1999,  the 
("the 
a  sunset  review 
( ountervailing  duty 
y  Portland  cement 
from  Venezuela  (64 
to  section  751(c)  of 
as  amended  ("the 
of  a  notice  of  intent 
idequate  substantive 
9ehalf  of  a  domestic 
inadequate 
,  no  response)  from 
parties,  the 
to  conduct  an 
review.  As  a  result  of 
finds  that 
suspended 

investigation  would 
continuation  or 
ijntervailable  subsidy. 
3.  2000. 


ard 


c  ise, 


FOR  FURTHER  INFORMATION 
W.  Cho  or  Melissa 
Policy  for  Import 
International  Tradi  i 
U.S.  Department  o 
Street  and  Constitiltion 
Washington,  DC  2Q230 
482-1698  or  (202) 
respectively. 

SUPPLEMENTARY  INFJORMATION 

The  Applicable  Sti  itute 

Unless  otherwis 
citations  to  the  Ad 
provisions  effectiv  s 
effective  date  of 
to  the  Act  by  the 
Agreements  Act  (  ' 
unless  otherwise  i 
to  the  Department 
CFR  part  351  (1 
methodological  or 
relevant  to  the 
sunset  reviews  is 
Department  Policy 
Policies  Regarding  khe 
year  ("Sunset")  Reviews 


ths 


199?) 


s  (t 


CONTACT:  Eun 
G.  Skinner,  Office  of 
4dministration, 
Administration, 
Commerce,  14th 
Avenue,  NW, 
;  telephone:  (202) 
b82-1560. 


indicated,  all 
are  references  to  the 
January  1,  1995,  the 
amendments  made 
LA-uguay  Round 
JRAA ').  In  addition, 
iidicated,  all  citations 
egulations  are  to  19 

Guidance  on 
inahlical  issues 
Department's  conduct  of 
forth  in  the 
Bulletin  98:3— 
Conduct  of  Five- 
of 


Antidumping  and  Coimtervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  (Sunset  Policy 
Bulletin). 

Background 

On  August  2,  1999,  the  Department 
initiated  a  sunset  review  of  the 
suspended  countervailing  duty 
investigation  on  gray  portland  cement 
and  cement  clinker  from  Venezuela  (64 
FR  41915).  We  invited  parties  to 
comment.  On  the  basis  of  a  notice  of 
intent  to  participate  and  adequate 
substantive  response  filed  on  behalf  of 
a  domestic  interested  party  and 
inadequate  response  (in  this  case,  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review. 
The  Department  is  conducting  this 
sunset  review  in  accordance  with 
sections  751  and  752  of  the  Act. 

In  accordance  with  section 
75l(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a  * 
review  of  a  transition  order  (i.e.,  a 
suspension  of  an  investigation  in  effect 
on  January  1,  1995).  This  revievy 
concerns  a  transition  suspended 
investigation  within  the  meaning  of 
section  751(c)(6)(C)(i)  of  the  Act. 
Therefore,  on  December  3,  1999,  the 
Department  determined  that  the  sunset 
review  of  the  suspended  countervailing 
duty  investigation  on  portland  cement 
from  Venezuela  is  extraordinarily 
complicated  and  extended  the  time 
limit  for  completion  of  the  final  results 
of  this  review  until  not  later  than 
Februarv  28,  2000,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.i 

Scope  of  Review 

The  products  covered  by  this 
suspended  investigation  are  gray 
portland  cement  and  cement  clinker 
("portland  cement")  from  Venezuela. 
Gray  portland  cement  is  a  hydraulic 
cement  and  the  primary  component  of 
concrete.  Cement  clinker,  an 
intermediate  material  produced  when 
manufacturing  cement,  has  no  use  other 
than  grinding  into  finished  cement.  Oil 
well  cement  is  also  included  within  the 
scope.  Microfine  cement  was 
specifically  excluded  from  the  scope. 
Gray  portland  cement  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  ("HTS")  item  number 
2523.29,  and  cement  clinker  is  currently 
classifiable  under  HTS  item  number 
2523.10.  Gray  portland  cement  has  also 


'  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year  Reviews,  64  FR  67847  (December  3. 
1999). 


been  entered  under  item  number 
2523.90  as  other  hydraulic  cements. 

The  HTS  item  numbers  are  provided 
for  convenience  and  customs  purposes. 
The  written  product  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Analysis  of  Comments  Received 

All  issues  raised  in  substantive 
responses  by  parties  to  this  simset 
review  are  addressed  in  the  Issues  and 
Decision  Memorandum  ("Decision 
Memo")  from  Jeffrey  A.  May,  Director, 
Office  of  Policy,  Import  Administration, 
to  Joseph  A.  Spetrini  Acting  Assistant 
Secretary,  dated  February  28,  2000, 
which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  The  issues  discussed  in  the 
attached  Decision  Memo  include  the 
likelihood  of  continuation  or  recurrence 
of  countervailable  subsidy  and  the 
magnitude  of  the  net  subsidy  likely  to 
prevail  were  the  suspension  agreement 
terminated.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  emd  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  wvvrw.ita.doc.gov/ 

import admin/records/fm/,  under  the 

heading  Venezuela.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  termination  of  the 
suspended  countervailing  duty 
investigation  would  be  likely  to  lead  to 
continuation  or  recurrence  of 
countervailable  subsidy.  However,  we 
have  no  information  whether  the 
program,  which  gave  rise  to  the  net 
countervailable  subsidy  in  the 
investigation,  has  been  altered  to 
effectuate  any  change  in  the  net 
countervailable  subsidy  since  the 
subsidy  agreement.  Consequently,  we 
cannot  determine  the  net 
countervailable  subsidy  likely  to  prevail 
under  the  instant  review. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
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with  sections  section  751(c),  752,  and 
777(i)oftheAct. 

Dated:  February  28.  2000. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-5212  Filed  3-2-00;  8:45  am) 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022900C] 

Atlantic  Sea  Scaliop  Fishery 
Management  Plan  Framework 
Adjustment  13;  Proposed  information 
Collection;  Request  for  Comments 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  Collection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  2,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  David  M.  Gouveia,  NMFS, 
1  Blackburn  Drive,  Gloucester,  MA 
01930, 978-281-9280. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract    . 

The  regulations  implementing 
Framework  Adjustment  11  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP)  established  the 
Georges  Bank  Sea  Scallop  Exemption 
Program  (SEP),  which  provided  vessels 
permitted  in  the  limited  access  scallop 
program  short-term  access  to  the 
groundfish  closed  area  on  Georges  Bank. 


The  Vessel  Monitoring  System  (VMS) 
was  considered  to  be  one  of  the  major 
tools  for  monitoring  and  enforcing  the 
regulations  pertaining  to  the  SEP. 
Vessels  participating  in  the  SEP  were 
required  to  use  a  VMS  unit  for  the 
pvirposes  of  monitoring  Days-At-Sea 
under  the  scallop  regulations.  This 
submission  requests  comments  on 
similar  collection-of-information 
requirements,  as  well  as  new 
requirements,  for  the  proposed 
Framework  Adjustment  13  to  the 
Atlantic  Sea  Scallop  FMP.  The 
collection-of-information  requirements 
are:  (1)  monthly  reporting  of  intention  to 
fish  in  the  SEP  through  the  VMS  e-mail; 
(2)  daily  reporting  of  scallops  kept. 
Fishing  Vessel  Trip  Report  log  page, 
and,  for  observed  trips,  scallops  kept 
and  yellowtail  floimder  caught  on 
observed  tows  through  the  VMS  e-mail 
messaging  system  for  vessels  fishing  in 
the  SEP;  (3)  installation  of  a  VMS  unit 
on  occasional  and  general  category 
vessels;  (4)  notice  requirements  for 
observer  deployment;  (5)  documentation 
of  installation  of  a  VMS  unit;  (6) 
declaration  into  the  SEP  through  the 
VMS  prior  to  leaving  the  dock;  (7)  an 
increase  in  the  polling  frequency  of  the 
VMS  from  once  every  hoiu-  to  once 
every  thirty  minutes;  (8)  requirements 
for  research  proposals  Utilizing  a 
research  set-aside  in  the  allocations;  and 
(9)  requirements  for  final  reports  from 
research  conducted  with  the  research 
set-aside. 

n.  Method  of  Collection 

A  combination  of  reporting  methods 
will  be  involved,  including  forms,  e- 
mail  communications,  phone  calls,  and 
automatic  electronic  transmissions. 

m.  Data 

OMB  Number:  None 

Form  Number:  None 

Type  of  Review:  Regular  submission 

Affected  public:  Business  and  other 
for-profit 

Estimated  Number  of  Respondents: 
408 

Estimated  Time  Per  Response:  2 
minutes  for  a  monthly  e-mail 
notifications  of  intent  to  fish  in  the  SEP; 
10  minutes  for  an  e-mail  messaging  of 
catch;  1  hour  for  the  installation  of  a 
VMS  unit;  2  minutes  for  a  notification 
for  purposes  of  observer  deployment,  5 
minutes  for  submitting  proof  of  VMS 
installation;  2  minutes  for  declaring  into 
the  SEP  through  the  VMS  prior  to 
leaving  the  dock;  30  seconds  for  each 
additional  automated  VMS  report;  56 
hours  for  a  research  proposal:  and  440 
hours  for  a  final  report  from  research 
conducted  with  research  set-asides. 


Estimated  Total  Annual  Burden 
Hours:  10,474 

Estimated  Total  Annual  Cost  to 
Public:  S593A22 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  25.  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Chief  Information  Officer. 
|FR  Doc.  00-5222  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  022900B] 

Southwest  Region  Logbook  Family  of 
Forms;  Proposed  Information 
Collection;  Request  for  Comments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  2.  2000. 
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ADDRESSES:  Direct 
to  Linda  Engelmei 
Forms  Clearance  O 
Commerce,  Room 
Constitution  Aveniie 
DC  20230  (or  via  th  ; 
LEngelme@doc.gov 


11  written  comments 

Departmental 
ficer,  Department  of 

7,  14th  and 

NW,  Washington 

Internet  at 


ler 


5Q2 


FOR  FURTHER 

Requests  for  addi 
copies  of  the  i 
instrument{s)  and 
be  directed  to  Mr. 
Pacific  Islands  Arej 
Region,  NMFS,  160Jl 
Honolulu  HI 
808-973-2935  ext. 


INFORMATION  CONTACT: 

ti(  nal  information  or 
nforn  lation  collection 
instructions  should 
vin  Katekaru, 
Office,  Southwest 
Kapiolani  Blvd., 
96814M700:  telephone 
>07. 


Alv 


SUPPLEMENTARY  INF(  >RMATION: 


I.  Abstract 

Federal  reporting 
established  for  four 


crustaceans,  botton:  fish 
corals)  in  the  western 
managed  under  the 
Fishery  Conservaticjn 
Act.  This  informat 
the  information  tha 
to  NMFS  to  meet 


ion 


w 


th^se 
hie  1 


requirements 
logbooks,  notifications 
vessel  departure  an 
other  actions,  expei  imental 
permit  reports,  and 
sales  reports.  These 
necessary  to  provid 
evaluate  the  effects 
stocks  and  to  assess 
changes  in  manager  lent 
overfishing  will  be 
optimum  yield  fron 
obtained. 


requirements  are 
fisheries  (pelagics, 
and  precious 
Pacific  region 
Magnuson-Stevens 
and  Management 
collection  covers 
must  be  provided 

reporting 
include  fishing 

of  intended 
return  times  and 
fishing 
transshipment  and 
reports  are 
!  information  to 
of  fishing  on  the 
the  need  for 

to  ensure  that 
prevented  and  the 
the  fisheries  will  be 


n.  Method  of  Colle<tion 


Typically,  the  ho  der 
the  fisheries  is  prov  i 
any  Ir^book  or  othe  r 
and  with  instructio|is 
required  reports.  In 
logbooks  are  collect  sd 
holders  at  the  dock; 
returns  from  a  trip, 
collected  by  phone 
through  regular  mai  1 
electronic  reporting 
Northwestern  Haw?  i 
Crustaceans  FisherA 
for  electronic  repo 
investigated  for  oth^r 


of  a  permit  for 
ided  with  a  copy  of 
reporting  forms 
for  making  any 
many  cases, 

from  permit 
when  the  vessel 
3ther  reports  are 
}T  are  received 
.  The  option  of 
is  provided  in  the 
iian  Islands 
and  the  potential 
is  being 
fisheries. 


ring 


III.  Data         I 

OMB  Number.  06ft8-0214. 

Form  Number.  Nc^ne 

Tvpe  of  flev/ew- 

Affected  Public 
profit  organizations 

Estimated  Numbt  r  of  Respondents: 
174. 

Estimated  Time 
minutes  for  notifica  t 


F  egular  submission. 
I  usiness  or  other  for- 


fer 


Response:  5 
ions;  5  minutes  for 


sales  reports,  pre-offloading  reports,  and 
in-season  catch  reports  in  the  crustacean 
fishery;  3  minutes  per  page  for  logbook 
entries  in  the  crustacean  fishery;  5 
minutes  per  day  for  logbook  entries  in 
the  precious  coral  and  western  Pacific 
pelagic  fisheries;  5  minutes  for 
protected  species  interaction  reports  in 
the  western  Pacific  bottomfish  fishery; 
15  minutes  for  sales  reports  in  the 
precious  coral  fishery;  1  hour  for 
observer  placement  information  in  the 
longline  fishery  for  western  Pacific 
pelagics;  1  hour  for  requests  for 
exemptions  to  area  closures  in  the 
western  Pacific  pelagic  fishery;  4  hours 
for  claims  for  lost  fishing  time  due  to 
sick  observers  on  longline  vessels  in  the 
western  Pacific  pelagic  fishery;  and  4 
hours  for  experimental  fishing  reports. 

Estimated  Total  Annual  Burden 
Hours:  1,130. 

Estimated  Total  Annual  Cost  to 
Public:  $5,000. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  25.  2000. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  00-5223  Filed  3-2-00:  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  022400A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council  (Council)  will 

convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 

March  20-23,  2000. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Adams  Mark  Riverwalk  Hotel,  111 

Pecan  Street  East.  San  Antonio,  TX; 

telephone:  210-354-2800. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council    . 

March  22 

8:30  a.m. — Convene. 

8:45  a.m.  -  12:00  noon — Receive  a 
report  of  the  Joint  Reef  Fish/Mackerel 
Committees. 

1 .30  p.m.  -  2:00  p.m.-Receive  a  report 
of  the  Red  Drum  Management 
Committee. 

2:00  p.m.  -  4:00  p.m.-Receive  a  report 
of  the  Reef  Fish  Management 
Committee. 

4:00  p.m.  -  4:30  p.m.-Receive  a  report 
of  the  Administrative  Policy  Committee. 

4:30  p.m.  -  4:45  p.m.-Receive  a  report 
of  the  Habitat  Protection  Committee. 

4:45  p.m.  -  5:00  p.m.-Receive  a  report 
of  the  Stone  Crab  Management 
Committee. 

March  23 

8:30  a.m.  -  9:30  a.m. — Receive  a 
report  of  the  Mackerel  Management 
Committee. 

9:30  a.m.  -  9:45  a.m. — Receive  a 
report  of  the  Joint  Marine  Reserves/Reef 
Fish  Management  Committees. 

9:45  a.m.  -  10:00  a.m. — Receive  a 
report  of  the  Shrimp  Management 
Committee. 

10:00  a.m.  -  10:15  a.m. — Receive  the 
NMFS  Billfish  Advisor>'  Panel  (AP) 
Report. 

10:15  a.m.  -  10:30  a.m.— Receive  the 
NMFS  HMS  AP  and  International 
Commission  for  the  Conservation  for 
Atlantic  Tunas  Advisory  Committee 
Reports. 

10:30  a.m.  -  11:00  a.m.— Receive 
Enforcement  Reports. 

11:00  a.m.  -  n. 1 5  a.m.— Receive  a 
report  of  the  Coral  Reef  Task  Force  and 
South  Atlantic  Fishery  Management 
Council  Liaison. 
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11:15  a.m.  -  11:30  a.m.— Receive  a 
report  of  the  NOAA  Strategic  Planning 
Meeting. 

11:30  a.m.  - 11 .45  a.m.— Receive  the 
NMFS  Regional  Administrator's  Report. 

11:45  a.m.  -  12.15  p.m.— Receive 
Director's  Reports. 

12:15  p.m.-  12:30  p.m.— Other 
Business. 

Committees 

March  20 

9:00  a.m.  -  10:00  a.m. — Convene  the 
Administrative  Policy  Committee  to 
discuss  the  legal  status  of  National 
Standard  Guidelines. 

10:00  a.m.  - 11:30  a.m.-Convene  the 
Habitat  Protection  Committee  to  hear  a 
report  on  the  effects  of  using  oil 
dispersants  on  marine  organisms  in 
shallow  water,  and  a  report  on  the 
NMFS  workshop  on  the  effects  of 
fishing  gear  on  the  habitat. 

1 1 .30  a.m.  - 12:00  noon— Convene  the 
Red  Drum  Management  Committee  to 
review  recominendations  of  the  Red 
Drimi  Stock  Assessment  Panel  for  a 
subsequent  meeting  to  review  a  new 
stock  assessment. 

1:00  p.m.  -  5:30  p.m.— Convene  the 
Joint  Reef  Fish/Management 
Committees  to  review  the  proposal  from 
the  Ad  Hoc  Charter  Vessel/Headboat 
Advisory  Panel  for  a  new  Federal 
permitting  system  for  recreational  for- 
hire  vessels.  Such  a  system  would 
require  development  of  a  fishery 
management  plan  amendment  for 
consideration  by  the  pubUc  at  hearings 
later  in  the  year.  The  full  Council  will 
discuss  the  proposal  from  8:45  a.m.  to 
12:00  noon  on  Wednesday. 

March  21 

8:30  a.m.  -  9:30  a.m. — Convene  the 
Stone  Crab  Management  Conunittee  to 
hear  a  report  on  a  trap  certificate 
program  for  the  stone  crab  fishery,  that 
is  under  development  by  the  state  of 
Florida. 

9:30  a.m.  -  10:30  a.m.— Convene  the 
Shrimp  Management  Committee  to 
review  the  scoping  workshop 
summaries  on  the  Options  Paper  for 
Shrimp  Amendment  10  which 
addresses  reduction  of  trawl  bycatch  in 
the  eastern  Gulf.  Based  on  that  review, 
the  Committee  will  recommend  further 
action  to  the  Coxmcil. 

10:30  a.m.  - 12:00  noon — Convene  the 
Joint  Marine  Reserves/Reef  Fish 
Management  Committees  to  discuss  an 
Options  Paper  for  Tortugas  2000  Marine 
Reserves  Amendment.  Based  on  that 
discussion  a  draft  amendment  will  be 
developed  for  Council  consideration  at 
the  May.  2000  meeting. 

1 .00  p.m.  -  2:30  p.m.— Convene  the 
Mackerel  Management  Committee  to 


review  recommendations  from  an 
InterCouncil  Committee  meeting  of  the 
Gulf,  South  Atlantic,  and  Caribbean 
Fishery  Management  Councils  regarding 
a  potential  Dolphin/Wahoo  Fishery 
Management  Plan  and  will  develop 
recommendations  regarding  future 
actions,  including  scheduling  of  public 
heanngs. 

2:30  p.m.  -  5:30  p.m. — Convene  the 
Reef  Fish  Management  Committee  to 
review  a  Preliminary  Amendment  18 
Scoping  Document.  This  document  will 
eventually  become  a  major  amendment 
regulating  primarily  the  grouper  fishery. 
At  this  preliminary  state  the  Committee 
and  Coimcil  will  be  identifying 
management  measures  for  which  staff 
should  develop  analyses  of  the 
biological,  economic,  and  social 
impacts.  Development  of  the  draft 
amendment  will  continue  over  the  next 
several  Council  meetings,  with  public 
hearings  likely  being  scheduled  in  the 
fall. 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Coimcil  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Coimcil  action  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

A  copy  of  the  Committee  schedule 
and  agenda  can  be  obtained  by  calling 
(813)  228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Aime  Alford  at  the 
Council  (see  ADDRESSES)  by  March  13, 
2000. 

Dated:  February-  28,  2000. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5224  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0222001] 

Mid-Atiantic  Fishery  Management 
Council,  Public  Meetings;  Corrections 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  of  public  meeting 

notice. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (MAFMC) 
substitutes  a  meeting  of  the  Joint 
MAFMC/New  England  Fishery 
Management  Council  (NEFMC)  Spiny 
Dogfish  Committee  in  place  of  its  Spiny 
Dogfish  Working  Group  meeting  and 
adds  an  agenda  item  to  consider  the 
recommendations  of  this  committee  to 
its  meeting  agenda  published  in  the 
Federal  Register  on  February  29,  2000. 
The  purpose  of  the  meeting  and 
additional  agenda  item  is  to  come  to  an 
agreement  with  the  NEFMC  on  how  to 
manage  the  spiny  dogfish  fisher\' 
resource  for  tbe  upcoming  fishing  year. 
The  NEFMC,  at  a  later  date  in  March, 
will  consider  the  recommendations  of 
the  Joint  Spiny  Dogfish  Committee. 
DATES:  The  Joint  Spiny  Dogfish 
Committee  meeting  will  be  on  Tuesday, 
March  14,  2000,  from  1:00  until  5:00 
p.m.  The  MAFMC  will  consider  the 
recommendations  of  that  committee  on 
Thursday,  March  16,  2000.  The  NEFMC 
will  consider  the  recommendations  of 
the  Joint  Spiny  Dogfish  Committee  at  its 
March  21-23.  2000,  meeting  in 
Gloucester,  MA. 

ADDRESSES:  The  MAFMC  meeting  will 
be  held  at  the  Wyndham  Garden  Hotel, 
173  Jennifer  Road,  AnnapoUs,  MD, 
telephone  4 1 0-266-3 131. 

Council  Addresses:  Mid-Atlantic 
Fishery  Management  Council,  300  S. 
New  Street,  Dover,  DE  19904,  telephone 
302-674-2331;  or  New  England  Fishery 
Management  Council,  50  Water  Street, 
The  Tannery  -  Mill  2,  Newburyport,  MA 
019150,  telephone  978^65-0492 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  telephone  302-674-2331,  ext. 
19;  or  Paul  J.  Howard,  Executive 
Director.  New  England  Fishery 
Management  Council,  telephone  97ft- 
465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
original  notice  of  these  meetings  was 
published  in  the  Federal  Register  on 
February  29.  2000  (65  FR  10771). 
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Revise  the  SUMMA  «Y  to  read:  "The 
Mid-Atlantic  Fisher ,'  Management 
Council  (Council)  ai  id  its  Monkfish 
Working  Group,  Coi  iprehensive 
Management  Comm  ttee,  Surfclam  and 
Ocean  Quahog  Com  nittee  and  Industry 
Advisory  Panel,  Sqi  id-Mackerel- 
Butterfish  Committe  e.  Information  and 
Education  Committ(  e,  and  Executive 
Committee  and  the  oint  Spiny  Dogfish 
Committee  of  the  M  d-  Atlantic  and 
New  England  Fishei  y  Management 
Councils  will  hold  f  ublic  meetings. 

Under  SUPPLEMEN  TARY  INFORMATION 
revise  the  Tuesday,  ^arch  14'^,  1:00- 
3:00  p.m.  entry  to  re  ad: 

From  1:00-5:00 p.m.,  the  Joint  Spiny 
Dogfish  Committee  vill  meet. 

Revise  the  paragn  ph  after  "Agenda 
items  for  this  meetii  g  are:"  and  add 
another  paragraph  t(  i  read: 

Discuss  and  recon  imend  area 
adjustments  througl  the  amendment 
process  to  the  Monk  ish  Fishery 
Management  Plan;  r  ;view  the 
recommendations  o  the  Joint  Spiny 
Dogfish  Committee  i  egarding 
management  of  the  I  ipiny  dogfish 
resource  for  the  upc  jming  year  and 
make  recommendati  ons  for  its 
management;  discus  s  the  research  set 
aside  amendment  ax  d  summer  flounder 
workshop(s)  postpoi  lement;  receive 
assessment  informal  ion  on  Atlantic 
mackerel  and  surfchims;  discuss  5-year 
quotas  and  a  new  overfishing  definition 
for  surfclams;  discu:  s  mackerel  limited 
entry,  Illex  real  time  management,  an 
overfishing  definitic  n  for  Loligo,  and 
area  closures  to  prot  ?ct  Loligo  egg 
masses;  and  conside  r  distribution  of  the 
Loligo  squid  quota  ii  ito  time  periods. 

The  purpose  of  co  isideration  of  the 
recommendations  o  the  Joint  Spiny 
Dogfish  Committee  s  for  the  Mid- 
Atlantic  and  New  Ei  igland  Fishery 
Management  Counc  Is  to  come  to 
agreement  on  how  ti  i  manage  the  spiny 
dogfish  resource  for  the  upcoming 
fishing  year.  Accord  ing  to  the  FMP, 
which  was  approve(  on  September  29, 
1999,  the  measures  i  hat  may  be 
considered  for  impl  imentation  in 


addition  to  a  quota. 


include,  but  are  not 


limited  to,  the  follo\/ing:  Minimum  or 
maximum  fish  sizes  seasons,  mesh  size 
restrictions,  trip  lim  ts,  or  other  gear 
restrictions." 


000. 


Dated:  Februar\'  29, 
Richard  W.  Surdi, 

Acting  Director,  Office 
Fisheries.  National  McA-ine 
[FR  Doc.  00-5252  File  I 
BILLING  CODE  3510-22-^ 


af  Sustainable 

Fisheries  Senice. 
3-2-00:  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022900A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Oversight  Committee  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ).  Recommendations  from  the 
committee  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
March  15.  2000,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  iat 
the  Yokens  Conference  Center,  Route  1, 
Portsmouth,  NH  03801;  telephone:  (603) 
433-3338. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  focus  on  the  issues 
associated  with  the  management 
objectives  for  Amendment  1 3  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  Amendment 
13  will  implement  stock-rebuilding 
programs  for  overfished  stocks  in  the 
Northeast  multispecies  fishery  as 
mandated  by  the  Sustainable  Fisheries 
Act,  and  modify  the  FMP  as  the  Council 
deems  appropriate  based  on  public 
comments  and  analysis  of  alternative 
management  programs.  This  meeting 
will  involve  a  review  of  current 
overfishing  definitions  and  control  rules 
for  the  purpose  of  specifying 
management  goals  for  the  amendment. 
The  committee  will  forward  its 
recommendations  and  any  unresolved 
issues  to  the  Council  for  consideration 
at  the  March  22-23  Council  meeting. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  committee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 


specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  February  29,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-5220  Filed  3-2-00;  8:45  am) 
BILLING  CODE  3510-22-F 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  16  March 
2000  at  10:00  AM  in  the  Commission's 
offices  at  the  National  Building  Museum 
(Pension  Building),  Suite  312,  Judiciary 
Square,  441  F  Street,  NW,  Washington, 
DC,  20001.  Items  of  discussion  will 
include  designs  for  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings  and  parks. 

Inquiries  regarding  the  agenda  and 
request  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  to  all  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  DC,  24  February 
2000 

Charles  H.  Atherton, 
Secretary. 
[FR  Doc.  00-5104  Filed  3-2-00;  8:45  am] 

BILLING  CODE  6330-01 -M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Proposed  new 
Collection;  Comment  Request 

AGENCY:  DoD,  Office  of  the  Assistant 

Secretary  of  Defense  for  Health  Affairs/ 

TMA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
3506  (c)(2)(A)  of  the  Paperwork 
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Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs/TMA  announces 
proposed  new  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
new  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  2,  2000. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  the  Office 
of  the  Assistant  Secretary  of  Defense 
(Health  Affairs)  TRICARE  Management 
Activity,  Skyline  Five,  suite  810,  5111 
Leesburg  Pike,  Falls  Church,  Virginia 
22041-3206.  Attention:  Captain  Charles 
Hostettler. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call  CAPT 
Charles  Hostettler,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  TRICARE  Management 
Activity,  (703)681-1740. 

Title;  Associated  Form;  and  OMB 
Number:  TRICARE  Pharmacy  Redesign 
Pilot  Program  Enrollment  Application 
Form  X407. 

Needs  and  Uses:  The  collection 
instrument  serves  as  an  application 
form  for  enrollment  in  the  TRICARE 
Pharmacy  Redesign  Pilot  Program.  The 
information  collected  will  be  used  to 
provide  the  Mcmaged  Care  Support 
Contractors,  contracted  to  supply 
administrative  support,  with  the  data  to 
determine  beneficiary  eligibility,  other 
health  insurance  liability,  and  premium 
payment. 

Affected  Public:  Individuals  or 
household. 

Annual  Burden  Hours:  333. 

Number  of  Respondents:  2,000. 

Responses  Per  Respondent:  1. 

Avemge  Burden  Per  Response:  10 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  June  1998,  the  General  Accounting 
Office  (GAO)  testified  before  the 


Subcommittee  on  Military  Personnel, 
Committee  on  Armed  Services,  House  of 
Representatives,  that  over  the  past 
several  years,  concern  about  the  costs 
and  quality  of  DoD's  pharmacy  benefit 
has  surfaced.  GAO  recommended  that 
DoD  establish  a  more  system-wide 
approach  to  managing  its  pharmacy 
benefit  by  establishing  a  uniform, 
incentive-based  formulary  across  its 
pharmacy  programs.  Furthermore,  GAO 
recommended  that  a  system-wide 
pharmacy  benefit  be  granted  to 
Medicare-eligible  retirees  who  are 
excluded  from  the  contractor  retail 
network  and  NMOP  pharmacy  systems. 

In  response  to  the  June  1998  GAO 
report,  the  FY  1999  Strom  Thurmond 
National  Defense  Authorization  Act  for 
fiscal  Year  1999  for  Fiscal  year  1999 
(P.L.  105-261)  directed  DoD  to  develop 
a  system-wide  pharmacy  redesign  plan 
and  to  implement  the  system-wide 
redesigned  benefit  at  two  sites  for 
Medicare-eligible  beneficiaries. 

An  eligible  beneficiary  for  the 
pharmacy  redesign  demonstration  is  a 
member  or  former  member  of  the 
uniformed  services  as  described  in 
section  1074(b)  of  title  10;  a  dependent 
of  the  member  described  in  section 
1076(a)(2)(B)  or  1076(b)  of  title  10;  or  a 
dependent  of  a  member  of  the 
uniformed  services  who  died  while  on 
active  duty  for  a  period  of  more  than  30 
days,  who  meets  the  following 
requirements:  (a)  65  years  of  age  or 
older,  (b)  entitled  to  Medicare  Part  A.  (c) 
enrolled  in  Medicare  part  B.  and  (d) 
resides  in  an  implementation  area. 

The  pharmacy  redesign  implantation 
will  be  evaluated  by  an  independent 
entity  outside  the  Department  of 
Defense.  The  evaluation  shall  include: 
(a)  An  analysis  of  the  cost  of  the 
pharmacy  redesign  implementation 
under  TRICARE,  and  also  to  the  eligible 
individuals  who  participate  in  the 
demonstration,  (b)  an  assessment  of  the 
eligible  beneficiaries'  satisfaction  with 
the  redesigned  pharmacy  benefit,  (c)  an 
assessment  of  the  effect,  if  any.  on 
military  medical  readiness,  (d)  a 
description  of  the  rate  of  participation, 
and  (e)  an  evaluation  of  any  other 
matters  that  the  Department  considers 
appropriate. 

The  DoD  component  responsible  for 
the  conduct  of  the  project  is  the 
TRICARE  Management  Activity. 

Dated:  February'  28.  2000. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  00-5090  Filed  3-2-00:  8:45aml 
BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense  for  Public  Affairs, 

DoD. 

ACTION:  Notice. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs  announces  the  proposed 
extension  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  2.  2000. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
The  Office  of  the  Assistant  Secretary  of 
Defense  for  Public  Affairs.  ATTN:  DPCR 
(Mr.  Michael  Bvers).  1400  Defense.  The 
Pentagon,  Washington,  DC  20301-1400. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Directorate  for  Programs  and 
Comnrunity  Relations,  at  (703)  695- 
6108. 

Title,  Associated  Form;  and  OMB 
Number:  "Request  for  Armed  Forces 
Participation  in  Public  Events  (Non- 
Aviation),"  DD  Form  2536,  and 
"Request  for  Militarv  Aerial  Support," 
DD  Form  2535,  OMB  Number  0704- 
0290. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessar\'  to 
evaluate  the  eligibility  of  events  to 
receive  Armed  Forces  community        * 
relations  support  and  to  determine 
whether  requested  military  assets  are 
available. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments; 
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Federal  agencies  o^  employees;  non- 
profit institutions. 

Annual  Burden 

Number  of  Respondents: 

Responses  per  f?<  ^sponde 

Average  Burden 
minutes. 

Frequency:  On  otcasion. 
SUPPLEMENTARY  INFORMATION: 


J  fours;  5, "=4 7. 

.43,000. 
'ent:\. 
oer  Response:  8 


individuals  or 
I  ederal  and  non- 


Summary  of  Inforr  lation  Collection 

Respondents  are 
representatives  of 
Federal  governmen  t 
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organizations,  and 
requesting  Anned 
patriotic  events 
civilian  domain 
2536  record  the 
requested,  event 
organization 
completed  forms 
Forces  the  minimuin 
necessary  to  detem 
event  is  eligible  for 
participation  and 
support  permissibl 
the  forms  are  not 
process  is  greatly 
Armed  Forces  must 
written  and  teleph 
the  event  sponsor 
the  forms  reduces 


Dl) 
type 
data 
inforn  ation 
piovic 


tie  I 
preparation  time  bejcause 
provide  a  detailed 
information  require  d 
need  for  a  detailed  i 
concise  informatior 
determining  approp  riateness 
support.  Use  of  fon 
reduce  preparation 
increase  productivi 
responsiveness  to 


agencies, 
non-profit 
nvic  organizations 
orces  support  for 
conducted  in  the 
Forms  2535  and 
of  military  support 
,  and  sponsoring 
The 
de  the  Armed 
information 
ine  whether  an 
military 
wlhether  the  desired 
and/or  available.  If 
ded,  the  review 
ii^creased  because  the 

take  additional 
cnic  inquiries  with 
n  addition,  use  of 
event  sponsor's 
the  forms 
Outline  of 

eliminate  the 
etter,  and  contain 
necessary  for 

of  military 
is  essential  to 
ind  processing  time, 
y,  and  maximize 
e  public. 


piovic 


tJi. 


Dated:  February  28, 
Patricia  L.  Toppings, 

Alternate  OSD  Federa, 
Officer,  Department  Oj 
[FR  Doc.  00-5091  Fi 
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BILLING  CODE  S001-10-M 


DEPARTMENT  OF  pEFENSE 

Office  of  ttie  Secretary 

Submission  for  OK^B  Review; 
Comment  Request 


ACTION:  Notice. 


(f 


The  Department 
submitted  to  0MB 
following  proposal 
information  under 
Paperwork  Reducti(^n 
Chapter  35). 

Title,  Form  Numt  er. 
Number:  Contract  N  od 


far 


t  le 


Defense  has 
clearance,  the 
or  collection  of 
provisions  of  the 
Act  (44  U.S.C. 


and  OMB 
ifications — 


Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  243  and 
'      -^iated  Clauses  at  252.243;  OMB 
Number  0704-0397. 

Type  of  Request:  Extension. 

Number  of  Respondents:  440. 

Responses  per  Respondent:  1. 

Annual  Responses:  440. 

Average  Burden  Per  Response:  4.8 
hours. 

Annual  Burden  Hours:  2,120. 

Needs  and  Uses:  The  information 
collection  required  by  the  clause  at 
DFARS  252.243-7002,  Requests  for 
Equitable  Adjustment,  implements  10 
U.S.C.  2410(a}.  DoD  contracting  officers 
and  auditors  use  this  information  to 
evaluate  contractor  requests  for 
equitable  adjustment  to  contract  terms. 
The  clause  requires  contractors  to 
certify  that  requests  for  equitable 
adjustment  that  exceed  the  simplified 
acquisition  threshold  are  made  in  good 
faith  and  that  the  supporting  data  are 
accurate  and  complete.  The  clause  also 
requires  contractors  to  fully  disclose  all 
facts  relevant  to  the  requests  for 
adjustment. 

Affected  Public:  Business  or  Other 
For-Profit,  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD 
(Acquisition),  Room  10236,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202^302. 

Dated:  February  28,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  00-5092  Filed  3-2-00;  8:45  am) 
BILLING  CODE  5001-1(MII 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Preparation  of  a  Suppiement  to  the 
National  Missiie  Defense  Deployment 
Draft  Environmental  Impact  Statement 

AGENCY:  Ballistic  Missile  Defense 
Organization. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Ballistic  Missile  Defense 
Organization  (BMDO)  announces  the 
availability  of  a  supplement  to  the 
National  Missile  Defense  (NMD) 
Deployment  Draft  Environmental 
Impact  Statement  (EIS).  This 
supplement  addresses  the  potential 
environmental  impacts  of  proposed 
replacement  of  interior  electronic 
hardware  and  computer  software  at 
early  warning  radar  (EWR)  facilities  at 
Clear  Air  Station  (AS),  Alaska,  Beale  Air 
Force  Base  (AFB),  California,  and  Cape 
Cod  AS,  Massachusetts  as  part  of  the 
NMD  system.  The  proposed  NMD 
modifications  would  not  result  in  any 
change  to  peak  or  average  radiated 
power  levels  at  these  facilities,  and 
power  density  levels  would  remain 
well-within  current  safety  standards. 

The  supplement  has  been  prepared  to 
support  a  Department  of  Defense 
recommendation,  currently  scheduled 
for  Summer  2000,  on  whether  to  deploy 
the  NMD  system.  The  U.S.  Air  Force, 
which  operates  and  has  real  property 
accoimtability  over  the  PAVE  PAWS 
EWR  facilities,  recently  announced  that 
it  will  be  conducting  an  EIS  that 
addresses  maintenance  and  sustainment 
of  its  current  EWR  operations  at  Clear 
AS,  Beale  AFB,  and  Cape  Cod  AS.  For 
this  reason,  if  the  proposed  action  in 
this  supplement  is  selected,  its 
implementation  is  contingent  upon  the 
outcome  of  the  Air  Force  EIS.  The 
BMDO  would  reassess  its  proposed 
usage  of  the  EWR  facilities  in  light  of 
the  results  of  the  Air  Force  EIS  prior  to 
installation  of  the  NMD  modifications. 

COMMENTS:  To  obtain  a  copy  of  the 
supplement  to  the  NMD  Deployment 
Draft  EIS,  please  write:  U.S.  Army  Space 
and  Missile  Defense  Command,  Attn: 
SMDC-EN-V,  Post  Office  Box  1500, 
Huntsville,  Alabama  35807.  Individuals 
or  organizations  may  provide  comments 
on  the  supplement  by  sending  written 
comments  to:  U.S.  Army  Space  and 
Missile  Defense  Command,  Attn:  SMDC- 
EN-V,  Post  Office  Box  1500,  Huntsville, 
Alabama  35807. 

DATES:  Public  comments  are  invited  and 
must  be  postmarked  by  April  17,  2000. 

Dated:  February  25,  2000. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Office,  Department  of  Defense. 
|FR  Doc.  00-4970  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  5001-10-P 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Defense 
Intelligence  Agency,  Science  and 
Technology  Advisory  Board  Closed 
Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92—463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  24  March  2000  (800am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  BLVD, 
Washington.  DC  20340. 
FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Gulp,  Jr.,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328,  (202)  231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b{c){l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  February  28,  2000. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  00-5089  Filed  3-2-00:  8:45  am] 

BILUNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  initial  F-22  Operational  Beddown 

The  United  States  Air  Force  (Air 
Force)  is  issuing  this  notice  to  advise 
the  public  of  its  intent  to  prepare  an 
EnvironmentaJ  Impact  Statement  (EIS) 
to  assess  the  potential  environmental 
impacts  of  a  proposal  to  beddown  the 
initial  F-22  Operational  Wing.  The  F-22 
air  superiority  fighter  is  being 
developed  to  replace  the  F-15  aircraft 
beginning  in  2004.  A  total  of  72 
operational  aircraft,  grouped  into  three 
squadrons,  are  proposed  for  the 
beddown. 

The  Air  Force  will  conduct  scoping 
meetings  at  five  alternative  locations  for 


the  initial  beddown,  including  Langley 
Air  Force  Base  (AFB),  VA;  Elmendorf ' 
AFB,  AK;  Eglin  AFB,  FL;  Tyndall  AFB, 
FL;  and  Mountain  Home  AFB,  ID. 
Langley  AFB,  VA  is  the  preferred 
alternative,  however  each  alternative, 
along  with  any  other  alternatives 
developed  as  part  of  the  scoping 
process,  will  be  screened  to  determine 
if  it  warrants  detailed  analysis  in  the 
EIS.  Those  alternatives  meeting  the 
criteria  for  the  initial  beddown  will  be 
analyzed  along  with  the  No  Action 
Alternative. 

The  Air  Force  will  conduct  the  first 
phase  of  scoping  meetings  in  each  of  the 
potential  locations  with  a  second  round 
of  meetings  in  those  locations  identified 
for  detailed  analysis.  Dates,  times  and 
locations  for  the  meetings  will  be 
annoiuiced  through  press  releases  and 
other  media  sources  accessible  to  the 
public  and  agencies.  Comments  will  be 
accepted  throughout  the  environmental 
impact  analysis  process,  however  to 
ensure  sufficient  time  to  consider  public 
and  agency  comments  inputs  in  the 
screening  process  and  preparation  of  the 
Draft  EIS,  comments  should  be 
submitted  to  the  address  below  by  June 
30,  2000. 

HQ  ACC/CEVP.  Attn:  Ms.  Brenda  Cook, 
129  Andrews  Street,  Suite  102.  Langley  AFB, 
VA  23665-2769. 

Janet  A.  Long, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-3180  Filed- 3-2-00;  8:45  am] 

BILLING  CODE  S001-05-P 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Salinas  Valley  Water 
Project,  Monterey  County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (USACE),  San  Francisco 
District,  has  received  an  application  for 
a  Department  of  the  Army  authorization 
from  the  Monterey  County  Water 
Resources  Agency  (MCWRA)  to 
construct  a  surface  water  diversion 
structure  in  the  Salinas  River  near  the 
City  of  Salinas,  Monterey  County, 
California,  as  part  of  the  Salinas  Valley 
Water  Project  (SVWP).  In  accordance 
with  the  National  Environmental  Policv 
Act  (NEPA)  of  1969  (42  U.S.C.  4321  et 
seq.),  the  USACE  has  determined  that 
the  proposed  action  may  have  a 


significant  impact  on  the  quality  of  the 
human  environment  and  therefore 
requires  the  preparation  of  an 
Environmental  Impact  Statement  (EIS). 
A  combined  Environmental  Impact 
Report  (EIR)/EIS  will  be  prepared  with 
USACE  as  the  Federal  lead  agency  and 
the  MCWRA  as  the  local  lead  agency 
(under  the  California  Environmental 
Quality  Act,  of  CEQA). 

The  purpose  of  the  proposed  action  is 
to  provide  for  the  long-term 
management  and  protection  of 
groundwater  resources  in  the  Salinas 
River  Basin  by  meeting  the  following 
objectives:  Stopping  seawater  intrusion; 
Providing  adequate  water  supplies  to 
meet  current  and  future  (year  2030) 
needs;  and  Hydrologically  balancing  the 
groundwater  basin  in  the  Salinas  Valley. 
The  proposed  action  would:  (1)  Provide 
a  source  of  water  to  the  Basin  by 
changing  the  operational  programs  (rule 
curves)  of  the  upstream  Nacimiento  and 
San  Antonio  reservoirs,  and  capturing 
water  from  April  through  November  via 
a  surface  diversion  structure  (inflatable 
dam)  to  provide  water  for  agriculture: 
and  (2)  maintain  and  increase  present 
conser\'ation  release  practices  to 
recharge  the  groundwater  basin. 
DATES:  A  scoping  meeting  for  this 
project  will  be  held  on  April  5,  2000. 
3:30  p.m.  to  5:00  p.m. 
ADDRESSES:  The  scoping  meeting  will  be 
held  at  the  Monterey  County  Water 
Resources  Agency.  893  Blanco  Circle. 
Salinas,  California  93901-4455.  Mail 
comments  to:  Robert  F.  Smith,  U.S. 
Army  Corps  of  Engineers,  333  Market 
Street.  CESPN-OR-R,  San  Francisco. 
CA  94105-2197,  or;  Curtis  Weeks, 
Interim  General  Manager,  Monterey 
County  Water  Resources  Agency.  893 
Blanco  Circle,  Salinas.  California 
93901-4455. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Smith.  415-977-8450,  or 
electronic  mail: 

rsmith@spd.usace.army.mil.  Curtis 
Weeks.  831-755-4860." 
SUPPLEMENTARY  INFORMATION: 
Groundwater  is  the  source  for  almost  all 
of  the  water  needs  (agricultural  and 
urban)  in  the  Salinas  Valley 
Groundwater  Basin.  In  the  northern 
coastal  areas  of  the  Basin,  most 
groundwater  extraction  occurs  from  two 
groundwater  supplies,  the  180-Foot  and 
400-Foot  Aquifers.  An  ongoing 
imbalance  between  the  rate  of 
groundwater  withdrawal  and  recharge 
has  resulted  in  overdraft  conditions  in 
the  Salinas  Valley  Groundwater  Basin 
that  have  allowed  seawater  from 
Monterey  Bay  to  intrude  inland  into 
both  of  these  aquifers  in  the  northern 
Salinas  Valley.  By  1995  seawater  was 
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estimated  to  affect 
acres  overlaying 
and  9,797  acres  ov( 
Aquifer.  As  a  result 
agricultural  supply 
abandoned  or  desti^yed 
locations.  To  halt 
degradation  and  prevent 
moving  further  inl^d 
and  recharge  rates 
brought  into  balanc  b 
Water  needs,  botj 
were  considered  as 
the  development 
proposed  action.  W  ithout 
development  of  waier 
augment  existing 
both  existing  and  future 
(the  year  2030  was 
planning  horizon) 
further  Basin  overdtaft 


is  much  as  19.788 
180-Foot  Aquifer 
rlaying  the  400-Foot 
urban  and 
wells  have  been 
in  some 
f^her  groundwater 
seawater  from 
aquifer  pumping 
1  vould  need  to  be 


aid 


existing  and  future, 
an  integral  part  of 
design  of  the 

the 
supplies  to 
gioundwater  supplies, 
water  needs 
ised  for  the  future 
4fould  result  in 
and  seawater 


intrusion. 

1.  Description  of 
project  area  is  located 
County  and  north 
County  (Lake  Naciiiiento 
California.  The  folldwing 


project  components 

a.  Nacimiento 
The  proposed  spill 
would  increase  the 


Sp  11 
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rubber  dam 


es 


\\  inter : 
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res  arvoir 


reservoir  operation 
flood  rule  curve  to 
water  levels  during 
spring  months.  The 
gained  at  Nacimien  o 
for  Basin  recharge 
the  year.  The  existing 
modified  by  loweri 
by  approximately  8 
an  inflatable 
In  anticipation  of  a 
the  rubber  dam/gat 
opened,  increasing 
existing  spillway  to 
event.  Once  the  evejit 
a  point  late  in  the 
rubber  dam/gates 
closed  to  restore 

b.  Reoperation  o 
operation  of  the 
Antonio  reservoirs 
flood  control  and 
(groundwater  rechajge 
Salinas  River).  The 
modification  of 
allow  changes  in  thi  s 
reservoirs  are  opera  e 
of  water  releases)  in 
source  water  for  the 
assuring  the  provisi  )n 
control  capacity  an( 
maximizing 
Reoperation  would 
operational  progran  s 
rather  than  physica 

c.  Salinas  River 
Conveyance  and  Di 
River  would  conti 


'roposed  action:  The 
in  Monterey 
San  Luis  Obispo 
's  location), 
specific 
are  being  proposed: 
"  way  Modification : 
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lexibility  of 
by  altering  the 
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the  winter  and 
additional  storage 
would  be  released 
1  diversion  later  in 
spillway  would  be 
the  spillway  crest 
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ignificant  storm, 
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he  capacity  of  the 
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water  levels. 
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conservation 

through  the 
jroposed  spillway 
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ways  both 
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(rule  curves) 
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'ersion:  The  Salinas 
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iniie  1 


recharge  of  the  groundwater  basin,  and 
would  serve  as  conveyance  for  a 
proposed  downstream  diversion  facility. 
The  diversion  facility  would  include  an 
inflatable  dam  that  is  proposed  to 
operate  ft'om  April  to  November.  The 
proposed  surface  diversion  facility 
would  divert  water  in  the  Salinas  River 
at  Salachi  Ranch  Road  into  the  existing 
Castroville  Seawater  Intrusion  Project 
(CSIP)  distribution  pipeline  for  delivery 
to  agricultiu'al  users  for  irrigation.  The 
diversion  facility  would  impound  water 
an  estimated  2  miles  upstream  when  the 
dam  is  operational.  The  CSIP  pipeline 
could  potentially  require  expansion 
(i.e.,  enlargement  of  the  irrigation 
service  area)  to  facilitate  the  use  of  all 
the  water  to  be  diverted  by  the  diversion 
facility. 

d.  Delivery  Area  Pumping 
Restrictions:  Pimiping  restrictions 
would  be  imposed  within  the  project 
delivery  areas  to  avoid  unregulated 
pumping  by  those  who  receive  direct 
water  deliveries  from  the  proposed 
action. 

2.  Reasonable  Alternatives:  In 
accordance  with  the  requirements  of 
section  15124  of  the  State  CEQA 
Guidelines  and  40  CFR  1502.14, 
reasonable  alternatives  to  the  proposed 
action  will  be  evaluated  in  the  Draft 
EIR/EIS  as  listed  below: 

a.  Proposed  Action  (Preferred 
Alternative):  This  alternative  is  the 
proposed  action  and  is  described  above. 

b.  Subsurface  Diversion:  This  is  the 
alternative  generally  evaluated  in  the 
1998  Draft  EIR.  This  alternative  would 
include  the  following  components:  (1) 
Modification  of  the  Nacimiento 
Spillway;  (2)  reoperation  of  the 
Nacimiento  and  San  Antonio  reservoirs; 
(3)  subsurface  diversion,  storage  and  use 
of  Salinas  River  water;  (4)  treatment  and 
delivery  (to  agricultural  and  possibly 
urban  uses);  (5)  storage  of  recycled 
water  (produced  during  low  irrigation 
demand  periods  by  the  Monterey 
County  Water  Recycling  Projects)  in 
either  the  groundwater  basin  or  a 
surface  reservoir  and  delivery  to 
agricultural  uses  during  the  irrigation 
season;  and  (6)  delivery  area  pumping 
restrictions.  This  alternative  differs  from 
what  was  addressed  in  the  1998  Draft 
EIR  in  that  it  does  not  include  a  nitrate 
management  plan. 

c.  Alternative  Location:  This 
alternative  would  be  the  same  as  the 
proposed  action,  except  that  the  in- 
stream  surface  diversion  facility  would 
be  developed  at  a  different  location  in 
the  Salinas  River.  The  location  of  the 
diversion  facility  under  this  alternative 
will  be  determined  after  initial 
evaluation  of  the  environmental  effects 
of  the  diversion  facility  under  the 


Proposed  Action,  with  attention  given  to 
an  alternative  site  which  could  reduce 
any  significant  environmental  effects  of 
the  diversion  facility  under  the 
Proposed  Action. 

d.  No  Action — No  Action:  Under  this 
alternative,  the  MCWRA  would 
implement  no  actions  to  address 
seawater  intrusion  and  hydrologic 
balance  in  the  Basin,  while  future  water 
needs  would  occur  as  project. 

e.  No  Action — Total  Demand 
Management:  This  alternative  assumes 
that  in  the  event  that  the  proposed 
action  would  not  proceed,  the  MCWRA 
would  implement  forced  reductions  in 
groundwater  pumping  to  stop  seawater 
intrusion  and  bring  the  Basin  into 
hydrologic  balance. 

f.  No  Action — State  Adjudication: 
Implementation  of  this  alternative 
would  result  in  judicial  control  over  the 
water  resources  in  the  Basin  to  include 
possibly:  (1)  Some  type  of  restriction  on 
water  use;  (2)  reservoir  reoperation;  (3) 
forced  conservation;  or  (4)  reclamation. 

3.  Scoping  Process:  Pursuant  to  CEQA 
and  NEPA,  the  MCWRA  and  US  ACE 
must  include  a  "scoping"  process  for 
the  Draft  EIR/EIS.  Scoping  primarily 
involves  determining  the  scope  of  issues 
to  be  addressed  in  the  Draft  EIR/EIS  and 
identifying  the  anticipated  significant 
issues  for  in-depth  analysis.  The 
scoping  process  includes  public 
participation  to  integrate  public  needs 
and  concerns  regarding  the  proposed 
action  into  the  process. 

a.  Public  Involvement  Program: 
Vehicles  for  public  comment  on  the 
proposed  action  will  include:  a  public 
workshop  to  be  conducted  jointly  by  the 
MCWRA  and  USACE;  the  preparation  of 
the  Draft  EIR/EIS  and  receipt  of  public 
comment  in  response  to  the  Draft  EIR/ 
EIS;  and  public  hearings. 

b.  Significant  Issues  to  be  Analyzed  in 
Depth  in  the  Draft  EIR/EIS:  The 
following  significant  envirormiental 
issues  have  already  been  identified  and 
will  be  analyzed  in  depth  in  the  Draft 
EIR/EIS: 

(1)  Hydrology:  The  effect  of  the 
proposed  action  on  Basin  groundwater 
balance,  seawater  intrusion, 
groundwater  levels,  stream  flows, 
reservoir  storage  levels,  surface  water 
levels,  downstream  flooding  potential, 
and  sediment  transport  will  be 
evaluated. 

(2)  Public  Health  and  Safety:  The 
water  quality  and  flooding  effects  of  the 
proposed  action  will  be  evaluated.  The 
regulatory  requirements/impacts  of 
development  of  the  proposed  surface 
diversion  facility  in  the  Salinas  River 
will  be  evaluated. 

(3)  Fisheries.  The  influence  of  the 
proposed  action  on  existing  fishery 
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resources  in  Nacimiento  and  San 
Antonio  reservoirs,  the  Salinas  River 
and  its  major  tributaries,  and  the  Salinas 
River  Lagoon  will  be  evaluated.  In  this 
evaluation,  special  attention  will  be 
given  to  sensitive  and  listed  species 
such  as  steelhead,  Oncorhynchus 
mykiss. 

(4)  Terrestrial  Biological  Resources: 
The  potential  for  the  proposed  action  to 
affect  terrestrial  biological  resources  at 
the  Nacimeinto  and  San  Antonio 
Reservoirs,  the  Salinas  River  and  its 
tributaries,  and  the  Salinas  River  Lagoon 
will  be  evaluated.  Special  attention  will 
be  given  to  sensitive  and  listed  species 
such  as  least  Bell's  vireo  [Vireo  bellii 
pusillus),  California  red-legged  frog 
(Rana  aurora  draytonii),  and  bald  eagle 
[Haliaeetus  leucocephalus). 

c.  Environmental  Review/ 
Consultation  Requirements: 

•  National  Environmental  Policy  Act. 

•  Section  404  of  Clean  Water  Act. 

•  Section  10  of  Rivers  &  Harbors  Act. 

•  Endangered  Species  Act. 

•  Magnuson-Stevens  Act  Provisions; 
Essential  Fish  Habitat. 

•  Clean  Air  Act. 

•  National  Historic  Preservation  Act. 

•  Fish  and  Wildlife  Coordination  Act. 

•  Coastal  Zone  Management  Act. 

•  Council  on  Environmental  Quality 
Memorandum — Analysis  of  Impacts  on 
Prime  and  Unique  Agricultural  Lands. 

4.  Scoping  Meeting/ Availabilitv  of 
Draft  EIR/EIS:  The  MCWRA  and  the 
US  ACE  will  hold  a  scoping  meeting  to 
provide  information  on  the  project  and 
receive  oral  comments  on  the  scope  of 
the  document.  The  Draft  EIR/EIS  is 
expected  to  be  available  for  public 
review  in  September  2000. 

(Authority:  40  CFR  part  1501.7) 

Dated:  February  18,  2000. 
Calvin  C.  Fong, 
Chief,  Regulatory  Branch. 
[FR  Doc.  00-5105  Filed  3-2-00;  8:45  am) 

BILLING  CODE  3710-19-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  2, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  biuden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  February  28.  2000. 

William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Financial  Report  for  the 
Endowment  Challenge  Grant  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  300. 

Burden  Hours:  900. 

Abstract:  The  financial  report  requires 
investment  data  from  institutions  for  the 
purpose  of  assessing  their  progress  in 
increasing  their  endowment  fund 
resources.  The  data  is  also  used  to 
monitor  compliance  with  regulatory 


provisions.  The  most  recent  grantees 
affected  were  awarded  in  1995.  This 
financial  report  is  only  due  from 
existing  grant  winners. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346. 

Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address 

Joe Schubart@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 

deaf  (TDD)  may  call  the  Federal 

Information  Relay  Service  (FIRS)  at  1- 

800-877-8339. 

[FR  Doc.  00-5128  Filed  3-2-00;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
<^omment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  3, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New- 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 


11564 


Federal  Register /Vol.  65,  No.  43 /Friday,  March  3,  2000 /Notices 


participation  in  the  approval  process 
would  defeat  the  pi  rpose  of  the 
information  collectian.  violate  State  or 
Federal  law,  or  sub;  tantially  interfere 
with  any  agency's  a  )ility  to  perform  its 
statutory  obligation  :.  The  Leader. 
Information  Management  Group,  Office 
of  the  Chief  Informs  Hon  Officer, 
publishes  that  notice  containing 
proposed  informati(  n  collection 
requests  prior  to  sul  mission  of  these 
requests  to  OMB.  Ea  ch  proposed 
information  collecti  )n,  grouped  by 
office,  contains  the  ollowing:  (1)  Type 
of  review  requested  e.g.  new,  revision, 
extension,  existing  (  r  reinstatement;  (2) 
Title;  (3)  Summary  ( if  the  collection;  (4) 
Description  of  the  n  ;ed  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frt  quency  of 
collection;  and  (6)  R  sporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  February  28, 
William  Burrow, 

Leader,  Information  M( 
Office  of  the  Chief  Inft 


!000. 

nagement  Group, 
vkmation  Officer. 


Office  of  Postsecond  ary  Education 


US 


col 


fo- 


Type  of  Review: 

Title:  Application 
Jacob  K.  Javits  Felloivsh 

Frequency:  Annu^llv 

Affected  Public: 
households. 

Reporting  and 
Burden: 

Responses:  2,000. 

Burden  Hours:  10,pOO 

Abstract:  These 
forms  provide  the 
Education  the  infom  lation 
select  fellows  for  the 

This  information 
submitted  under  the 
Clearance  Process 
Grant  Information 
0001).  Therefore,  the 
comment  period  not  ce 
public  comment  notice 
this  information  co 

Requests  for  copie ; 
information  coUectic 
accessed  from  http:/, 
should  be  addressed 
Department  of  Educ4tion 
Avenue,  SW,  Room 
Office  Building  3 
20202-4651.  Reques  s 
electronicallv  mailec 
address  OCl6_IMG 
faxed  to  202-708-93^6 

Please  specify  the 
information  coUectic  n 
your  request. 

Questions  regardi 
the  collection  §ctivit  f 
should  be  directed 


R  jinstatement. 
Package  for  the 
ip  Program. 

Ii  dividual  or 

Rec  ordkeeping  Hour 


Wi 


tc 


instructions  and 
Department  of 
needed  to 
Javits  Program, 
llection  is  being 
Streamlined 
Discretionary 
Collections  (1890- 
30-day  public 
will  be  the  only 
published  for 
Ibction. 
>  of  the  proposed 
n  request  may  be 
edicsweb.ed.gov,  or 
to  Vivian  Reese, 

400  Maryland 
!  624.  Regional 
shington,  DC 
may  also  be 
to  the  internet 
_Issues@ed.gov  or 
16. 

zomplete  title  of  the 
when  making 


burden  and/or 
requirements 
Joseph  Schubart  at 


(202)  708-9266  or  via  his  internet 

address  Joe Schubart@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-5127  Filed  3-2-00;  8:45  amj 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Sandia 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463^  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM-SSAB), 
Kirtland  Area  Office  (Sandia) 
DATES:  Wednesday,  March  15,  2000: 
6:00  p.m.-9:00  p.m.  (MST) 
ADDRESSES:  Barelas  Senior  Citizens 
Center  714  7th  Street,  SW  Albuquerque, 
NM  87102 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  MS-0184, 
Albuquerque,  NM  87185  (505)  845- 
4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

6:00  p.m.  Check-In/Agenda  Approval/ 
Minutes 

6:15  p.m.  Updates:  Contractor  Mixed 
Waste  Landfill  (MWLF)  and  No 
Further  Action  (NFA)  Items 

6:30  p.m.  Site  Status — Road  Map  of 
Environmental  Restoration  Sites 

6:45  p.m.  Transition  Plan 

7:15  p.m.  Public  Comment 

7:30  p.m.  Break 

7:45  p.m.  Task  Group  Updates/ 
Conunent  on  Sierra  Club 
Presentation/  Stewardship  Task 
Group/Idaho  Chairs  Conference/ 
Evaluation  of  Coordinating  Council 

8:15  p.m.  Discussion  of  Concept  and 
Terms 

8:45  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 


who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
progreunmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Manager,  Department  of 
Energy  Kirtland  Area  Office,  P.O.  Box 
5400,  MS-0184,  Albuquerque,  NM 
87185,  or  by  calling  (505)  845-4094. 

Issued  at  Washington,  DC  on  February  28, 
2000. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  00-5167  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  645(M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-939-000;  ER00-104»- 
000  and  EROO-11 15-000  (Not  consolidated)] 

Lake  Worth  Generation  L.L.C.; 
Calcasieu  Power,  LLC;  Caipine 
Construction  Finance  Company,  L.P., 
Issuance  of  Order 

February  28.  2000. 

Lake  Worth  Generation  L.L.C.,      ^ 
Calcasieu  Power,  LLC,  Caipine 
Construction  Finance  Company,  L.P. 
(hereafter,  "the  Applicants")  filed  with 
the  Commission  rate  schedules  in  the 
above-captioned  proceedings, 
respectively,  under  which  the 
Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  certain  of  the  Applicants  may 
also  have  requested  in  their  respective 
applications  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
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of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  the 
Applicants.  On  February  23,  2000,  the 
Commission  issued  an  order  that 
accepted  the  rate  schedules  for  sales  of 
capacity  and  energy  at  market-based 
rates  (Order),  in  the  above-docketed 
proceedings. 

The  Commission's  February  23,  2000 
Order  granted,  for  those  Applicants  that 
sought  such  approval,  their  request  for 
blarJcet  approval  under  Part  34,  subject 
to  the  conditions  found  in  Appendix  B 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  the 
Applicants  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Conmiission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  if  the  Applicants 
have  requested  such  authorization,  the 
Applicants  are  hereby  authorized  to 
issue  securities  and  assume  obligations, 
and  liabilities  as  guarantor,  indorsers, 
surety  or  otherwise  in  respect  of  any 
security  of  another  person,  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  Applicants,  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities.  *   *   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
24.  2000. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  This  issuance 
may  also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary'. 

[FR  Doc.  00-5118  Filed  3-2-00;  8:45  am) 
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[Docket  Nos.  CP98-150-000  and  CP98-151-     [Docket  No.  EGOO-101-000,  et  al.] 
000] 


Millennium  Pipeline  Company,  LP; 
Columbia  Gas  Transmission 
Corporation;  Site  Visit 

February  28,  2000. 

On  Tuesday,  March  7,  2000,  the 
Federal  Energy  Regulatory  Commission 
staff  will  conduct  a  limited  site  visit  of 
alternative  routes  near  mileposts  88.0 
and  93.8  of  the  proposed  Millennium 
Pipeline  Project. 

We  will  meet  at  9  am  at  the 
Cattaraugus  County  Center,  303  Court 
Street,  Little  Valley,  New  York  14755. 

For  further  information,  call  Paul 
AmKee,  Office  of  External  Affairs,  at 
(202) 208-1088. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5119  Filed  3-2-23;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-1 88-000,  EROO-21 3-000 
and  ELOO-22-000] 

PSI  Energy,  Inc.;  Cincinnati  Gas  & 
Electric  Company;  Informal  Settlement 
Conference 

February  28,  2000. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  March  13,  2000, 
at  1  p.m..  in  Room  3M-2B  and  on  March 
14,  2000,  at  10:00  a.m.,  in  Room  3M-3, 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above  referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Joel  Cockrell  at  (202)  208-1184  or  Anja 
M.  Clark  at  (202)  208-2034. 

David  P.  Boergers, 

Secretary'. 

[FR  Doc.  00-5117  Filed  3-3-00:  8:45  am) 

BILLING  CODE  6717-01-M 


Fulton  Cogeneration  Associates,  LP., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  25,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Fulton  Cogeneration  Associates,  L.P. 

[Docket  No.  EGOO-lOl-OOO] 

Take  notice  that  on  February  22,  2000, 
Fulton  Cogeneration  Associates,  L.P. 
(Applicant),  Nine  Greenway  Plaza. 
Houston,  Texas  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Applicant,  a  New  York  limited 
partnership  owns  the  Manchief  Power 
Station  near  Brush,  Colorado.  These 
facilities  consist  of  a  250  MW  single 
cycle  peaking  facility,  and  facilities 
necessary  to  interconnect  with  Public 
Service  Company  of  Colorado. 

Comment  date:  March  17.  2000,  in 
accordance  with  Standard  Paragraph  E  . 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Electric  Energy,  Inc. 

(Docket  No.  ESOU-1 8-000) 

Take  notice  that  on  February  17.  2000. 
Electric  Energy.  Inc.  submitted  an 
application  under  Section  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  notes  under  the  terms  of  certain 
unsecured  revolving  credit  agreements 
or  under  terms  substantially  similar 
thereto  in  an  amount  not  to  exceed 
$45,000,000.  from  time  to  time,  over  a 
24-month  period. 

Comment  date:  March  17.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Daniel  L.  Mineck 

[Docket  No.  ID-345&-0001 

Take  notice  that  on  February-  18.  2000. 
Daniel  L.  Mineck  filed  an  Application 
for  Authority  to  Hold  Interlocking 
Positions  and  requests  that  said 
authority  be  granted  by  the  Federal 
Energy  Regulatorv'  Commission  (the 
Commission)  under  Section  305(b)  of 
the  Federal  Power  Act. 

Comment  date:  March  20.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  Deseret  Generation  &  Transmission 
Co-operative  Inc. 

(Docket  No.  ER00-16^4-000l 

Take  notice  that 
Deseret  Generation 
operative,  Inc.  (Deseret) 
filing  an  executed 
firm  point-to-point 
with  Tri-State  GenA-at 
Transmission  Asso  nation 
State)  under  its  ope  q 
transmission  tariff. 

Deseret  requests 
Commission's  notice 
an  effective  date  of 
Deseret's  open  access 
is  currently  on  file 
in  Docket  No.  OA9 

Tri-State  has  bee 
this  filing. 

Comment  date:  N  arch 
accordance  with  Sti  indard 
at  the  end  of  this  nt  tice 


on  February  22,  2000, 
&  Transmission  Co- 
tendered  for 
limbrella  short-term 
service  agreement 
ion  and 

Inc.  (Tri- 
access 

waiver  of  the 
requirements  for 
='ebruary  22.  2000. 

transmission  tariff 
vith  the  Commission 
-487-000. 
provided  a  copy  of 

14,  2000,  in 
Paragraph  E 


5.  SOWEGA  Power 


LLC 


Coiil 


[Docket  No.  EROO-IB^S-OOO] 

Take  notice  that 
SOWEGA  Power 
filing,  pursuant  to 
Federal  Power  Act 
agreement  with 
under  SOWEGAs 
tariff.  SOWEGA 
No.  1. 

SOWEGA  seeks  a 
Commission's  60 
filing  requirements 
effective  date  from 
July  3.  1999. 

Comment  date:  V  arch 
accordance  with  St<  Jidard 
at  the  end  of  this  nc  tice 


(tn  February  22,  2000. 
LI  C  tendered  for 
J  ection  205  of  the 
an  umbrella  service 
Power.  L.L.C., 
r  larket-based  sales 
FE  IC  Rate  Schedule 


d<  V 


waiver  of  the 
y  prior  notice  and 
and  requests  an 
1  he  Commission  as  of 


14.  2000,  in 
Paragraph  E 


lan- 


Eneigy 


6.  Commonwealth  I  Idison  Company 

(Docket  No.  EROO-1 66  9-000] 

Take  notice  that  (  n 
Commonwealth  Ed|son 
(ComEd).  tendered 
Firm  Transmission 
with  Florida  Power 
(FPL).  FPL  Energy 
Inc.  (FPMI).  British 
Exchange  Corporati 
and  Allegheny 
Company.  LLC,  (A^C) 
Short-Term  Firm 
Agreements  with  PI ! 
Energy  US  LP.  (EE), 
ComEd's  Open  Access 
Tariff  (OATT). 

ComEd  also  tendered 
revised  Index  of  Cu  itomers 
name  changes  for  ci  urrent 
Citizens  Power  Salqs 
Sales.  LLC  (GPS) 
Services  Company 
Marketing  Compan; 


February  22,  2000, 
Company 
or  filing  four  Non- 
Service  Agreements 
&  Light  Company, 
F  ower  Marketing, 
Columbia  Power 
I — Powerex  (PE), 
Supply 
and  three 
Tijansmission  Service 
AESC.  and  Engage 
under  the  terms  of 
Transmission 

for  filing  a 
reflecting 
customers 
to  Citizens  Power 
El  Paso  Power 
<  iid  Sonat  Power 
L.P..  consolidated 


aiid 


and  renamed  El  Paso  Merchant  Energy, 
L.P.  (EPME). 

ComEd  requests  an  effective  date  of 
February  21.  2000  for  the  service 
agreements,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
FPL.  FPMI.  PE,  AESC,  EE.  CPS,  and 
EPME. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  Century  Services,  Inc. 

(Docket  No.  EROO-1661-000] 

Take  notice  that  on  February  22,  2000, 
New  Century  Services,  Inc.  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  British  Columbia  Power 
Exchange  Corporation  (Powerex). 

Comment  elate:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-1 662-000] 

Take  notice  that  on  February  22.  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 
Ulinova  Power  Marketing,  Inc.  Under 
the  Service  Agreement,  Virginia  Power 
will  provide  services  to  Ulinova  Power 
Marketing,  Inc.,  under  the  terms  of  the 
Company's  Revised  Market-Based  Rate 
Tariff  designated  as  FERC  Electric  Tariff 
(Second  Revised  Volume  No.  4),  which 
was  accepted  by  order  of  the 
Commission  dated  August  13,  1998  in 
Docket  No.  ER98-3771-000. 

Virginia  Power  requests  an  effective 
date  of  January  28,  2000,  the  date 
service  was  first  provided  to  Ulinova 
Power  Marketing,  Inc. 

Copies  of  the  filing  were  served  upon 
Ulinova  Power  Marketing,  Inc.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Deseret  Generation  &  Transmission 
Co-operative 

[Docket  No.  EROO-1 665-000] 

Take  notice  that  on  February  22,  2000, 
Deseret  Generation  &  Transmission  Co- 


operative, Inc.  (Deseret),  tendered  for 
filing  an  executed  umbrella  non-firm 
point-to-point  service  agreement  with 
Tri-State  Generation  and  Transmission 
Association,  Inc.  (Tri-State)  under  its 
open  access  transmission  tariff. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  February  22,  2000. 
Deseret's  open  access  transmission  tariff 
is  currently  on  file  with  the  Commission 
in  Docket  No.  OA97-487-000. 

Tri-State  has  been  provided  a  copy  of 
this  filing. 

Comment  date:  March  14.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  North  American  Electric  Reliability 
Council 

[Docket  No.  EROO-1666-OOO] 

Take  notice  that  on  February  22,  2000, 
the  North  American  Electric  Reliability 
Council  filed  a  revised  version  of  its 
Transmission  Loading  Relief 
procedures. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 

[Docket  No.  EROO-1 66 7-000) 

Take  notice  that  on  February  21,  2000, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  service 
agreement  establishing  British  Columbia 
Power  Exchange  Corporation-Powerex 
(PE),  as  a  customer  under  ComEd's 
FERC  Electric  Market  Based-Rate 
Schedule  for  power  sales. 

ComEd  requests  an  effective  date  of 
February  21,  2000,  for  the  Service 
Agreement,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
PE. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Western  System  Coordinating 
Council 

[Docket  No.  EROa-1670-000] 

Take  notice  that  on  February  22,  2000, 
the  Western  Systems  Coordinating 
Council  (WSCC),  tendered  for  filing 
certain  revision  to  its  Unscheduled 
Flow  Mitigation  Plan  (Plan).  The  WSCC 
states  that  these  changes  are  intended  to 
update  and  improve  the  terms  of  the 
Plan  in  light  of  operationed  experiences, 
changes  in  the  industry  and  changes 
within  the  WSCC. 

The  WSCC  requests  an  effective  date 
of  February  23,  2000,  for  these  changes. 

Copies  of  this  filing  were  served  on  all 
members  of  the  WSCC  and  all  affected 
state  commissions. 
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^Comment  date:  March  14,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  York  State  Reliability  Council 

[Docket  No.  ERT)O-1671-000l 

Take  notice  that  on  February  22,  2000, 
the  New  York  State  Reliability  Council 
(NYSRC),  tendered  for  fiUng  a  new 
state-wide  annual  Installed  Capacity 
Requirement  for  the  New  York  Control 
Area  for  the  Capability  Year  beginning 
on  May  1,  2000  and  ending  April  30, 
2001.  The  NYSRC  respectfully  requests 
Commission  acceptance  and  approval  of 
this  filing  on  or  before  March  17,  2000, 
so  that  the  revised  Installed  Capacity 
Requirement  may  be  in  place  for  the 
installed  capacity  auction  to  be 
conducted  by  the  New  York 
Independent  System  Operator  on  March 
17,  2000. 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  Commission's  official 
service  list  in  Docket  Nos.  ER97-1523  et 
ai,  and  the  respective  electric  utility 
regulatory  agencies  in  New  York,  New 
Jersey  and  Pennsylvania. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company /Kentucky  Utilities  Company 

[Docket  No.  EROO-1 67 3-000) 

Take  notice  that  on  February  23,  2000, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies),  tendered  for 
filing  fully  executed  Netting  Agreements 
between  the  Companies  and  FirstEnergy 
Corp. 

Comment  date:  March  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Avista  Corp. 

[Docket  No.  EROO-1674-0001 

Take  notice  that  on  February  23,  2000, 
Avista  Corp.  (AVA),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  under  AVA's  Open  Access 
Transmission  Tariff— FERC  Electric 
Tariff,  Volume  No.  8  with  PP&L 
Montana,  LLC  (PPLM)  and  TransCanada 
Power. 

AVA  requests  the  Service  Agreements 
be  given  respective  effective  dates  of 
November  4,  1999  and  January  21,  2000. 

Comment  date:  March  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Reliant  Energy  Desert  Basin,  LLC 

[Docket  No.  EROO-1 6 7 5-000] 

Take  notice  that  on  February  23,  2000, 
Reliant  Energy  Desert  Basin,  LLC 
(Reliant  Energy  Desert  Basin),  tendered 
for  filing  pursuant  to  Rule  205,  18  CFR 
385.205,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  authorizing  Reliant 
Energy  Desert  Basin  to  make  sales  at 
market-based  rates. 

Reliant  Energy  Desert  Basin  intends  to 
sell  electric  power  at  wholesale.  In 
transactions  where  Reliant  Energy 
Desert  Basin  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Reliant  Energy  Desert  Basin's  Rate 
Schedule  provides  for  the  sale  of  energy 
and  capacity  at  agreed  prices. 

Comment  date:  March  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Fulton  Cogeneration  Associates,  L.P. 

[Docket  No.  EROO-1676-OOOl 

Take  notice  that  on  February  22.  2000. 
Fulton  Cogeneration  Associates,  L.P. 
(Fulton),  tendered  for  filing  an 
application  for  an  order  accepting  its 
FERC  Electric  Rate  Schedule  No.  1 
which  will  permit  Fulton  to  make 
wholesale  sales  of  electric  power  to 
eligible  customers  at  market-based  rates. 
Fulton  is  the  owner  of  a  new  generating 
plant  located  near  Brush,  Colorado  that 
will  be  selling  most  of  its  output  to 
Public  Service  Company  of  Colorado 
under  a  negotiated  long-term  purchase 
power  agreement. 

Comment  date:  March  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 


viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-^208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Dot:.  00-5115  Filed  3-2-00:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-163-000;  CA 
Clearinghouse  No.  SCH99041103] 

Questar  Southern  Trails  Pipeline 
Company;  Notice  of  Availability,  Route 
inspection,  and  Public  Meetings  on  a 
Joint  Draft  Environmental  Impact 
Statement/Environmental  Impact 
Report  for  the  Proposed  Questar 
Southern  Trails  Pipeline  Project 

February  25.  2000. 

The  staffs  of  the  Federal  Energ>' 
Regulatory  Commission  (FERC)  and  the 
California  State  Lands  Commission 
(CSLC)  have  prepared  a  joint  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/R)  on 
natural  gas  pipeline  facilities  proposed 
by  Questar  Southern  Trails  Pipeline 
Company  (QST)  in  the  above-referenced 
docket. 

The  EIS/R  was  prepared  as  required 
by  the  National  Environmental  Policy 
Act  and  the  California  Environmental 
Policy  Act.  Its  purpose  is  to  inform  the 
public  and  the  permitting  agencies 
about  the  potential  adverse  and 
beneficial  environmental  impacts  of  the 
proposed  project  and  its  alternatives, 
and  recommend  mitigation  measures 
which  would  reduce  any  significant 
adverse  impact  to  the  maximum  extent 
possible  and,  where  feasible,  to  a  less- 
than-significant  level.  The  staffs 
conclude  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 

Proposed  Project 

The  Southern  Trails  Pipeline  Project 
involves  the  conversion  of  an  existing 
crude  oil  pipeline  to  natural  gas  service, 
and  the  construction  of  new  pipeline, 
compressor  station,  and  related 
facilities.  The  Draft  EIS/R  assesses  the 
potential  environmental  effects  of  the 
conversion,  construction,  and  operation 
of  the  following  facilities  in  California, 
Arizona,  Utah,  and  New  Mexico: 

•  About  675  miles  of  existing 
pipeline  to  be  converted  from  crude  oil 
to  natural  gas  service  (592  miles  of  16- 
inch.  80  miles  of  12-inch,  and  3  miles 
of  20-inch-diameter  pipeline); 
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•  Five  new  pi 
totaling  about  43 

•  Four  reroutes 
existing  pipeline 
miles; 

•  39  replacement 
existing  pipeline 
miles: 

•  240  excavatioh 
existing  pipeline 
miles;  and 

•  Seven  new 
of  which  would  hi 
oil  pump  stations 
California;  two 
in  Utah;  and  one 

The  proposed  project 
80  to  90  million 
(MMcfd)  of  natura 
of  California  and 
customers  in  southern 


ine  extensions 
mdes; 


realignments  of  the 
t  staling  about  9.6 

segments  of  the 
totaling  about  7.3 

sites  along  the 
t)taling  about  5.1 


CO  npressor ; 


sit(  IS 
s  te 


stations  (six 
located  on  existing 
lites — three  sites  in 
in  Arizona;  one  site 
in  New  Mexico), 
would  transport 
feet  per  day 
gas  to  customers  east 
MMcfd  to 
California. 


ci  bic 


120 


Comment  Procediires  and  Public 
Meetings 


yiiur 


Fii  lal 


t  le 


Rej;ul 


Any  persons  wi 
the  Draft  EIS/R  ma|y 
consideration  of 
proposal  in  the 
important  that  we 
comments  before 
below.  Please  folldw 
carefully  to  ensure 
are  received  in  tinje 
recorded: 

•  Send  your 
Federal  Energy 
888  First  Street 
Washington,  DC 

•  Reference 
000; 

•  Send  a  copy  o 
the  following  i 
Branch  Chief,  PR- 
Review  &  Comp 
Energy  Regulate  y 
First  Street,  NE 
20426. 

Daniel  Gorfain,  Di 
Environmental 
Management,  Ca 
Commission,  10f> 
100  South, 
8202. 

•  Mail  your 
will  be  received  in 
or  before  April  1 7 

In  addition  to 
staffs  will  hold  pu 
project  area  to 
Draft  EIS/R.  Meeti 
Banning,  Fullerton , 
southern  Califomi 
and  Kayenta  in 
Farmington,  New 
period  April  3-11. 
meeting  places  anc 
in  table  at  the  end 
Interested  groups 
encouraged  to  atte 
comments  on  the  draft 


i  hing  to  comment  on 
do  so.  To  ensure 
comments  on  the 
EIS/R,  it  is 


•eceive  your 
date  specified 
these  instructions 

that  yoiu'  comments 
and  properly 


coitments  to:  Secretary, 
atory  Commission, 
Room  lA, 


n: 

2(426; 
Doc  cet  No.  CP99-163- 


your  comments  to 
individuals: 

1.1,  Environmental 
iance  Branch,  Federal 

Commission,  888 
Washington.  DC 

'  ision  of 
F  lanning  & 
ifomia  State  Lands 
Howe  Avenue,  Suite 
Sacr^ento,  CA  95825- 

con(ments  so  that  they 
Washington,  DC  on 
2000. 
wfitten  comments,  the 
lie  meetings  in  the 
recave  comments  on  the 
1  igs  are  scheduled  for 
and  Long  Beach  in 
Upper  Moenkopi 
Arizona;  and 

I  lexico  during  the 
2000.  Specific 
times  are  identified 
)f  this  notice. 
4id  individuals    are 
d  and  present  oral 


EIS/R.  Priority  will  be  given  to 
commenters  who  represent  groups. 
Transcripts  of  the  meetings  will  be 
prepared. 

After  comments  are  reviewed,  any 
significant  new  issues  investigated,  and 
modifications  made  to  the  Draft  EIS/R, 
a  Final  EIS/R  will  be  published  and 
distributed.  The  Final  EIS/R  will 
contain  the  staffs  responses  to 
comments  timely  filed  on  the  Draft  EIS/ 
R. 

Comments  will  be  considered  by  the 
FERC  but  will  not  serve  to  make  the 
commentor  a  party  to  the  proceeding. 
Any  person  seeking  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene  pursaunt  to  Rule  214  of  the 
FERC's  Rules  of  Practice  and  Procediues 
{18  CFR  385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  Draft  EIS/R. 
You  must  file  your  request  to  intervene 
as  specified  above.  You  do  not  need 
intervener  status  to  have  your  comments 
considered. 

The  Draft  EIS/R  has  been  placed  in 
the  public  files  of  the  FERC  and  CSLC 
and  is  available  for  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 

Public  Reference  and  Files 

Maintenance  Branch,  888  First  Street, 

NE,  Room  2A,  Washington,  DC  20426, 

(202) 208-1371. 
California  State  Lands  Commission,  100 

Howe  Avenue,  Suite  100-South, 

Sacramento,  CA  95825-8202,  (916) 

574-1889. 

Copies  also  are  available  for  reading  at 
the  following  libraries: 

California 

Canyon  Hills,  Library,  400  Scout  Trail, 

Anaheim,  92807 
Euclid  Branch  Library,  1340  S.  Euclid 

Street,  Anaheim,  92804 
Banning  Public  Library,  21  W.  Nicholet 

Street,  Banning,  92220 
Beaumont  District  Library,  125  East  8th 

Street,  Beaumont,  92223 
Cabazon  Library,  50171  Ramona 

Avenue,  Cabazon,  92230 
Cocoran  Library,  650  South  Main, 

Corona,  91720 
Cypress  Library,  5331  Orange  Avenue, 

Cypress,  90630 
Joshua  Tree  Branch  Library,  6465  Park 

Boulevard,  Joshua  Tree,  92252 
Angelo  M  lacaboni  Library,  4990  Clark 

Avenue,  Lakewood,  90712 
George  Nye,  Jr.  Library,  6600  Del  Amo 

Boulevard,  Lakewood,  90713 
Dominguez  Library,  2719  E.  Carson 

Street,  Long  Beach,  90810 
Taft  Library,  740  E.  Taft  Avenue, 

Orange,  92665 
Yucca  Valley  Branch  Library,  57098  29 

Palms  Highway,  Yucca  Valley,  92284 

Arizona 

Mohave  County  Library.  3260  North 
Burbank.  Kingman.  86401 


Kayenta  Unified  School  #27,  Kayenta, 
86033 

Utah 

San  Juan  County  Library,  25  West  300 
South,  Blanding,  84511 

New  Mexico 

Farmington  Public  Library,  100  West 
Broadway,  Farmington,  87401 

Bloomfield  Public  Library,  333  South 
First.  Bloomfield,  87413 

A  limited  number  of  copies  are 
available  from  the  FERC's  Public 
Reference  and  Files  Maintenance 
Branch  identified  above.  In  addition,  the 
Draft  EIS/R  has  been  mailed  to  Federal, 
state,  and  local  agencies;  public  interest 
groups;  individuals  who  have  requested 
the  Draft  EIS/R;  libraries;  newspapers; 
and  parties  to  this  proceeding. 

Route  Inspection 

On  April  4,  2000,  die  FERC  staff  will 
conduct  a  ground  inspection  of  portions 
of  the  existing  pipeline  right-of-way  in 
the  area  between  Tuba  City  and  the 
Tonalea  Pump  Station  site  in  Coconino 
County,  Arizona.  Anyone  interested  in 
participating  in  the  inspection  activities 
may  contact  the  FERC's  Office  of 
External  Affairs  (identified  at  the  end  of 
this  notice)  for  more  details  and  must 
provide  their  own  transportation. 

Additional  Questions 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  FERC's  Office  of  External 
Affairs  ((202)  208-1088));  Daniel 
Gorfain  at  the  CSLC  {(916)  574-1889)); 
or  on  the  FERC  Internet  website 
(www.ferc.fed.us)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  from  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  help  line  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  text  of  formal  documents  issued 
by  the  FERC,  such  as  orders,  notices, 
and  rulemakings.  From  the  FERC 
Internet  website,  click  on  the  "CIPS" 
link,  select  "Docket  #"  from  the  CIPS 
menu,  and  follow  the  instructions.  For 
assistance  with  access  to  CIPS,  the  CIPS 
help  line  can  be  reached  at  (202)  208- 
2474. 

Daniel  Gorfain, 

Project  Manager,  California  State  Lands 

Commission. 

David  Boergers, 

Secretary,  Federal  Energy  Regulatory 
Commission. 
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Schedule  for  Draft  EIS/EIR  Public  Meetings 

[Note:  All  meetings  will  last  for  1  tiour,  or  until  the  submission  of  public  comments  is  concluded  (wtiichever  occurs  later).) 


Date  &  time 


Monday,  April  3,  2000,  1:30  pm  

Wednesday,'  April  5,  2000,  5:00  pm 
Thursday,  April  6,  2000,  7:00  pm  


Community 


Upper  Moenkopi,  AZ 

Kayenta,  AZ  

Famiington,  NM  

Fullerton,  CA  

Long  Beach,  CA 


Location 


Moenkopi  Community  Building. 

Kayenta  Chapter  House 

Holiday  Inn,  600  East  Broadway.  Animas  Room 

Four  Points  Sheraton,  1500  South  Raymond  Avenue, 

Crown  1  Room. 
Los  Cerritos  Elementary  School.  515  West  San  Antonio 

Drive,  Auditorium. 
Banning,  CA  I  Banning  Council  Chambers,  99  East  Ramsey  Street. 


Monday,  April  10.  2000,  7:00  pm  

Tuesday,  April  11,  2000,  6:00  pm  

■  Date  and  time  subject  to  final  approval  of  the  Kayenta  Chapter.  Local  media  and  on-site  announcements  will  advise  residents  of  any  changes 
to  the  Kayenta  meeting  schedule. 


[FR  Doc.  00-5027  Filed  3-2-00;  8.45  am] 
BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Proposed  Rates  for  Central  Valley  and 
California-Oregon  Transmission 
Projects 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  proposed  rates. 

SUMMARY:  Western  Area  Power 
Administration  (Western)  is  proposing 
rates  for  Central  Valley  Project  (CVP) 
commercial  firm  power,  power 
scheduling,  scheduling  coordinator, 
CVP  transmission,  transmission  of  CVP 
power  bv  others,  network  transmission, 
California-Oregon  Transmission  Project 
(COTP)  transmission  and  ancillary 
services.  Current  rates  expire  September 
30,  2002.  The  proposed  rates  will 
provide  sufficient  revenue  to  repay  all 
annual  costs,  including  interest 
expense,  and  repay  required  investment 
within  the  allowable  period.  Rate 
impacts  are  detailed  in  a  rate  brochure 
to  be  provided  to  all  interested  parties. 
Proposed  rates  are  scheduled  to  go  into 
effect  on  October  1.  2000,  to  correspond 
with  the  start  of  the  Federal  fiscal  year 
(FY),  and  will  remain  in  effect  through 
December  31,  2004,  which  is  the  end  of 
the  current  (1994)  CVP  Power  Marketing 
Plan.  This  Federal  Register  notice 
initiates  the  formal  process  for  the 
proposed  rates. 

DATES:  The  consultation  and  comment 
period  will  begin  today  and  will  end 
June  2,  2000.  Western  will  present  a 
detailed  explanation  of  these  proposed 
rates  at  a  public  information  forum  on 
March  14,  2000,  at  1  p.m.  PST,  and  will 
receive  oral  and  written  comments  at  a 
public  comment  forum  on  April  18, 
2000.  at  1  p.m.,  see  the  ADDRESSES 
section.  Western  must  receive  all 
comments  by  the  end  of  the 


consultation  and  comment  period  to 
assure  consideration  of  the  comments. 
ADDRESSES:  Send  written  comments  to 
Mr.  Jerry  W.  Toenyes,  Regional 
Manager,  Sierra  Nevada  Customer 
Service  Region,  Western  Area  Power 
Administration,  114  Parkshore  Drive, 
Folsom,  CA  95630-4710. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Debbie  Dietz,  Rates  Manager,  Sierra 
Nevada  Customer  Service  Region, 
Western  Area  Power  Administration, 
114  Parkshore  Drive,  Folsom,  CA 
95630-4710, (916)  353-4453. 
SUPPLEMENTARY  INFORMATION:  Proposed 
rates  for  CVP  commercial  firm  power 
are  designed  to  recover  cm  annual 
revenue  requirement  that  includes  the 
investment  repayment,  interest, 
purchase  power,  transmission  and 
operation  and  maintenance  expense.  A 
cost  of  service  study  allocates  the 
projected  annual  revenue  requirement 
for  commercial  firm  power  between 
capacity  and  energy.  Capacity  revenue 
requirement  includes:  (i)  100  percent  of 
capacity  purchase  costs;  (ii)  50  percent 
of  the  investment  repayment;  (iii)  50 
percent  of  the  interest  expense;  (iv)  50 
percent  of  the  power  operation  and 
maintenance  expense  allocated  to 
power;  and  (v)  100  percent  of  CVP  and 
COTP  transmission  expense.  Projected 
CVP  and  COTP  transmission  revenue 
and  50  percent  of  projected  CVP  project 
use  revenue  reduce  the  annual  costs  that 
determine  the  capacity  revenue 
requirement.  The  energ>'  revenue 
requirement  includes;  (i)  100  percent  of 
energy  purchase  costs;  (ii)  50  percent  of 
the  investment  repayment;  (iii)  50 
percent  of  the  interest  expense;  and  (iv) 
50  percent  of  the  power  operation  and 
maintenance  expense  allocated  to 
power.  Projected  surplus  power 
revenue,  and  50  percent  of  projected 
CVP  project  use  revenue  reduce  annual 
costs  to  determine  the  energy  revenue 
requirement.  The  resulting  capacity/ 
energy  revenue  requirement  split  varies 
from  27  percent  allocated  to  capacity 
from  October  2003  through  December 


2004  to  38  percent  allocated  to  capacity 
in  FY  2001.  The  average  capacity /energy 
revenue  requirement  split  for  the  rate 
period  is  32  percent  to  capacity  and  68 
percent  to  energy. 

Western  also  developed  proposed 
rates  for  CVP  commercial  firm  power 
with  the  transmission  revenue 
requirement  removed  from  the 
commercial  firm  power  revenue 
requirement.  These  rates  would  apply  if 
Western  joins  the  California 
Independent  System  Operator  (CAISO) 
and  if  the  CAISO  uses  the  transmission 
revenue  requirement  to  develop  a 
regional  transmission  rate.  Western  has 
not  made  a  decision  on  joining  the 
CAISO.  The  decision  to  join  the  CAISO 
is  not  part  of  this  rate  adjustment  public 
process.  These  proposed  power  rates 
with  the  transmission  revenue 
requirement  removed  are  designed  to 
recover  an  annual  revenue  requirement 
that  includes  investment  repayment, 
interest,  purchase  power  and  operation 
and  maintenance  expense.  A  cost  of 
service  study  allocates  projected  annual 
revenue  requirement  for  firm  power 
between  capacity  and  energy.  Capacity 
revenue  requirement  includes:  (i)  100 
percent  of  capacity  purchase  costs;  (ii) 
50  percent  of  the  investment  repayment; 
(iii)  50  percent  of  the  interest  expense; 
and  (iv)  50  percent  of  the  power 
operation  and  maintenance  expense 
allocated  to  power.  Fifty  percent  of  the 
projected  CVP  project  use  revenue 
reduces  the  annual  cost  to  determine  the 
capacity  revenue  requirement.  Energy 
revenue  requirement  includes;  (i)  100 
percent  of  energy  purchase  costs;  (ii)  50 
percent  of  the  investment  repayment; 
(iii)  50  percent  of  the  interest  expense; 
and  (iv)  50  percent  of  the  power 
operation  and  maintenance  expense 
allocated  to  power.  Projected  surplus 
power  revenue,  and  50  percent  of  the 
projected  CVP  project  use  revenue 
reduce  the  annual  cost  to  determine  the 
energy  revenue  requirement.  The 
resulting  capacity/energy  revenue 
requirement  split  varies  from  21  percent 
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allocated  to  capacity 
2003  through  December 
percent  allocated 
2001.  The  average 
revenue  requirem 
period  is  25  percent 
percent  to  energy. 

Both  sets  of  proposed 
proposed  rates  for 
firm  power  and  th  s 
CVP  commercial 
transmission  reveijue 
removed,  include 
Rate  Alignment  (A^RA) 


during  October 

2004  to  30 
capacity  in  FY 
capacity/energy 
split  for  the  rate 
to  capacity  and  75 


rates,  i.e.,  the 
the  CVP  commercial 
proposed  rates  for 
power  with  the 
requirement 
I  n  Annual  Energy 
.  Western  will 


f  rm 


apply  the  AERA  to  firm  energy 
purchased  at  or  above  an  average  armual 
load  factor  of  80  percent.  The  AERA  is 
set  to  ensure  that  customers  would  pay 
at  least  the  equivalent  of  the  CVP 
composite  rate  for  purchases  from 
Western.  The  billing  for  the  AERA  will 
occur  at  the  end  of  each  FY. 

Both  sets  of  proposed  rates  also 
include  a  tier  capacity  rate.  Western  will 
apply  the  tier  capacity  rate  to  monthly 
capacity  piu-chases  at  or  above  90 
percent  of  the  customers'  Contract  Rate 
of  Delivery  (CRD).  The  tier  capacity 


factor  of  90  percent  is  an  approximation 
based  on  the  ratio  of  the  sum  of  CVP 
Project  Dependable  Capacity,  Northwest 
capacity  credit  and  minimum  monthly 
Pacific  Gas  and  Electric  Company 
capacity  purchases  to  Western's  system 
simultaneous  load  level. 

Proposed  rates  for  CVP  commercial 
firm  power,  the  applicable  revenue 
requirement  split  between  capacity  and 
energy,  tier  capacity  rate  and  AERA  are 
in  Table  1 . 


Table  1. — Proposed  Commercial  Firm  Power  Rates 


Effective 


period 


Total  com- 
posite mills/ 
kWfi 


Capacity 
$/kWmo 


Energy  mills/ 
kWti 


Capacity/en- 
ergy split 


Tier  capacity 
$/kWmo 


AERA  mills/ 
kWfi 


10/01/00  to  09/30/01 
10/01/01  to  09/30/02 
10/01/02  to  09/30/03 
10/01/03  to  12/31/04 


15.37 
15.77 
18.65 
20.80 


3.33 
2.95 
2.98 
3.12 


9.49 
10.52 
13.33 
15.32 


38/62 
33/67 
29/71 
27/73 


5.16 
5.29 
5.42 
5.58 


5.50 
5.25 
5.00 
5.00 


The  proposed 
revenue  requirement 


rates  for  CVP  commercial  firm  power  with  the  transmission  revenue  requirement  removed,  applicable 
split  between  capacity  and  energy,  tier  capacity  rate  and  AERA  are  in  Table  lA. 


Table  1  A.— Proposed  Commercial  Firm  Power  Rates  With  the  Transmission  Revenue  Requirement  Removed 

From  the  Commercial  Firm  Power  Revenue  Requirement 


Effective 


period 


Total  com- 
posite mills/ 
kWh 


Capacity  $/ 
kWmo 


Energy  mills/ 
kWh 


Capacity/en- 
ergy split 


Tier  capacity 
$/kWmo 


AERA  mills/ 
kWfi 


10/01/00  to  09/30/01 
10/01/01  to  09/30/02 
10/01/02  to  09/30/03 
10/01/03  to  12/31/04 


13.55 
14.22 
17.12 
19.20 


2.23 
2.00 
2.05 
2.14 


9.49 
10.52 
13.33 
15.32 


30/70 
26/74 
22/78 
21/79 


5.16 
5.29 
5.42 
5.58 


5.50 
5.25 
5.00 
5.00 


The  Deputy 
commercial  firm 
Federal  Energy 
FERC  Docket  No 
1,   1997,   for  the 
2000,   is   18.56 
is  4.09  mills/kWh 
firm  power  will 
compared  with  th 
of  the  current 


R  (gula 


Secretary  of  the  Department  of  Energy  (DOE),  approved  the  existing  Rate  Schedule  CV-F9  for  CVP 

jower  on  September  19,   1997  (Rate  Order  No.  WAPA-77,  62  FR  50924,  September  29,  1997).  The 

atory  Commission  (FERC)  confirmed  and  approved  the  rate  schedule  on  January  8,   1998,  under 

EF97-501 1-000  (82  FERC  1  62,006).  The  existing  Rate  Schedule  CV-F9  became  effective  on  October 

jeriod  ending  September  30,  2002.  Under  Rate  Schedule  CV-F9,  the  composite  rate  on  October  1, 

lis  per  kilowatthour  (mills/kWh),  the  base  energy  rate  is  10.51   mills/kWh,  the  AERA  energy  rate 

and  the  capacity  rate  is  $3.81  per  kilowattmonth  (kWmo).  The  proposed  rates  for  CVP  commercial 

lesult  in  an  overall  composite  rate  decrease  of  approximately  17  percent  on  October  1,  2000,  when 

ciurent  CVP  commercial  firm  power  rates  under  Rate  Schedule  CV-F9.  Table  2  provides  a  comparison 

in  Rate  Schedule  CV-F9  and  the  proposed  rates  along  with  the  percentage  change  in  the  rates. 


mi 


rales 


Table  2.— Comparison  of  Current  and  Proposed  Rates^ 


Percentage  change  in  commercial  firm  power  rates 


Effective  period 


Total  com- 
posite rate 


Percent 
change 


Base  capac- 
ity S/kWmo 


Percent 
change 


Base  en- 
ergy mills/ 
kWh 


Percent 
change 


AERA  mills/ 
kWh 


Percent 
change 


Current  Rate  Schedule 


Existing  10/01/0010^9/ 
30/01  


18.56 


3.81 


10.51 


4.09 


Proposed  Rates 


10/01/00  to  09/30/01 

10/01/01  to  

10/01/02  to  09/30/03 
0/01/03  to  12/31/04  . 


15.37 
15.77 
18.65 
20.80 


17 
15 


12 


3.33 
2.95 
2.98 
3.12 


-13 

9.49 

-23 

10.52 

-22 

-13.33 

-18 

15.32 

10 


27 

46 


5.50 
5.25 
5.00 
5.00 


34 
28 
22 
22 


The  percent  chani  les  do  not  include  the  impacts  of  the  tier  capacity  rates. 
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The  proposed  rates  for  CVP  commercial  firm  power  with  the  transmission  revenue  requirement  removed  will  result 
in  an  overall  composite  rate  decrease  of  approximately  27  percent  on  October  1,  2000,  when  compared  with  the  current 
CVP  commercial  firm  power  rates  uiider  Rate  Schedule  CV-F9.  Table  2A  provides  a  comparison  of  the  current  rates 
in  Rate  Schedule  CV-F9  and  the  proposed  rates  along  with  the  percentage  change  in  the  rates. 

Table  2A.— Comparison  of  Current  and  Proposed  Rates  With  the  Transmission  Revenue  Requirement 

Removed  ^ 


. 

Percentage  change  in  commercial  firm  power  rates 

Effective  period 

Total  com- 
posite rate 

Percent 
change 

Capacity           Percent      i    ^f^Si^/ 
$/kWmo           change             K 

Percent 
change 

AERA  mills/ 
kWh 

Percent 
change 

Current  Rate  Schedule 

Existing  10/01/00  to  09/ 
30/01  

18.56 

3  81 

10.51 

4.09 

Proposed  Rates  with  the  transmission  revenue  requirement  removed 

10/01/00  to  09/30/01  

10/01/01  to  09/30/02  

10/01/02  to  09/30/03  

10/01/03  to  12/31/04  

13.55 
14.22 
17.12 
19.20 

-27 

-23 

-8 

3 

2.23 
2.00 
2.05 
2.14 

-41 
^48 
-46 
-44 

9.49 
10.52 
13.33 
15.32 

-10 

5.50 
5.25 
5.00 
5.00 

34 
28 

27 
46 

22 
22 

2 The  percent  changes  do  not  include  the  impacts  of  the  tier  capacity  rates.  These  rates  do  not  include  the  cost  of  transmission,  therefore,  \he 
customer  is  required  to  buy  transmission  at  an  additional  cost. 


Adjustment  Clauses  Associated  With 
the  Proposed  Rates  for  CVP 
Commercial  Firm  Power 

Power  Factor  Adjustment 

This  provision  in  Rate  Schedule  CV- 
F9,  will  remain  the  same  under  the 
proposed  rates  for  CVP  commercial  firm 
power. 

Low  Voltage  Loss  Adjustment 

This  provision  in  Rate  Schedule  CV- 
F9,  will  remain  the  same  under  the 
proposed  rates  for  CVP  commercial  firm 
power. 

Revenue  Adjustment 

The  Revenue  Adjustment  Clause 
(RAC)  provides  for  a  comparison 
between  the  projected  net  revenues  in 
the  rate  adjustment  power  repayment 
study  to  the  actual  net  revenues.  If  the 
actual  net  revenue  is  more  than  the 
projected  net  revenue,  CVP  preference 


customers  receive  a  credit.  If  actual  net 
revenue  is  less  than  the  projected  net 
revenue,  CVP  preference  customers  may 
pay  a  surcharge,  if  needed,  to  make  a 
minimum  investment  payment.  The 
limit  for  the  RAC  credit  or  surcharge  is 
$20  miUion,  plus  any  purchase  power 
contract  adjustments  during  the  FY  for 
which  the  RAC  is  being  calculated.  The 
RAC  is  calculated  aimually  and  the 
associated  distribution  of  the  RAC  credit 
or  surcharge  occurs  during  a  9-month 
period  on  power  bills  issued  in  January' 
through  September.  For  customers 
whose  RAC  credits  cannot  be  fully 
credited  through  nine  equal  monthly 
amounts,  Western  has  the  option  to 
increase  the  RAC  credit  during  August 
and  September. 

Proposed  Rate  for  Power  Scheduling 
Service 

The  proposed  rate  for  power 
scheduling  service  is  $84.38  per  hour 


and  is  based  on  costs  incurred  to 
provide  the  service.  Power  scheduling 
service  provides  for  scheduling 
resources  to  meet  load  and  reserve 
requirements. 

Proposed  Rate  for  Scheduling 
Coordinator  Service 

The  proposed  rate  for  scheduling 
coordinator  service  is  $75.54  per  hour 
and  is  based  on  costs  incurred  to 
provide  the  service.  Scheduling 
coordinator  service  provides 
scheduling,  real-time  dispatching  and 
financial  settlements  with  the  CAISO. 

Proposed  Formula  Rate  for  CVP 
Transmission 

The  proposed  formula  rate  for  firm 
CVP  transmission  includes  two 
components. 


Component  1: 


transmission  revenue  requirement 


(CVP  capacity  +  total  transmission  capacity  under  long  term  contracts). 


Component  1  is  the  ratio  of  Western's 
transmission  revenue  requirement  to  the 
sum  of  the  maximum  operating  capacity 
of  the  Northern  CVP  power  plants  (CVP 
capacity)  and  the  total  transmission 
capacity  under  long-term  contract 
between  Western  and  other  parties. 
Northern  CVP  power  plants  are  J.F.  Carr, 
Folsom,  Keswick,  Nimbus,  Shasta, 
Spring  Creek  and  Trinity. 


Component  2:  Pass  through  of  any 
transmission-related  costs  incurred  by 
Western  due  to  electric  industry 
restructuring  or  other  changes  in  the 
industry.  The  costs  in  Component  2,  as 
well  as  any  changes  to  these  costs,  will 
be  directly  passed  through  to  each 
appropriate  transmission  customer. 

Western  will  revise  the  rate  resulting 
from  Component  1  of  the  proposed 
formula  rate  based  on:  (i)  Updated  data 


as  of  April  30  of  each  year;  and  (ii)  a 
change  in  the  numerator  or  denominator 
that  results  in  a  rate  change  of  at  least 
$.05  per  kWmo.  The  rate  resulting  from 
the  proposed  formula  rate  for  firm  CVP 
transmission  for  FY  2001  is  $0.73  per 
kWmo.  a  43-percent  increase  from  the 
existing  rate  of  $0.51  per  kWmo.  under 
Rate  Schedule  CV-FT3.  Based  on  a 
contract  agreement  to  provide 
transmission  service  in  the  future,  the 
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rate  resulting  from 
rate  for  firm  CVP 
2002  is  $.58  per  kVVmo 
increase  from  the 
per  kWmo. 

The  rate  resuhi 
formula  rate  for  nohfirm 


the  proposed  formula 
tiansmission  for  FY 
a  14-percent 
Existing  rate  of  $.51 


in? 


transmission  service 
mill/kWh.  The 
for  nonfiim  CVP 
on  the  same  two 
the  proposed  formi  il 
transmission.  Firm 
transmission  servi(  e 
may  be  at  rates  lovyer 
resulting  from  the 
if  these  cost-based 
the  current  rate  for 

The  proposed 
transmission  servide 
revenue  requireme  it 
The  CVP  transmiss  ion 
facilities  associatec 
transmission  serviqe 
nonfacilities  costs 
transmission  servicje 
transmission-rela 
Western  due  to  e 
restructuring  or 


from  the  proposed 

CVP 
for  FY  2001  is  1.00 
pro  Dosed  formula  rate 
tr  msmission  is  based 
cc  mponents  used  in 
a  rate  for  firm  CVP 
or  nonfirm 
for  1  year  or  less 
than  the  rates 
)roposed  formula  rate 
rates  are  higher  than 
transmission  sales, 
formula  rate  for  CVP 
is  based  on  a 
that  recovers:  (i) 
system  costs  for 
with  providing  all 

(ii)  the 
llocated  to 
;  and  (iii)  any 
costs  incurred  by 
le^tric  industry 

changes  in  the 


itFd 


ot}  er 


industry.  The  proposed  formula  rate 
includes  Western's  cost  for  scheduling, 
system  control  and  dispatch  service  and 
reactive  supply  and  voltage  control 
associated  with  the  transmission 
service.  The  proposed  formula  rate  is 
applicable  to  existing  CVP  firm 
transmission  service  and  future  point- 
to-point  transmission  service. 

Proposed  Rate  for  Transmission  of  CVP 
Power  by  Others 

Western  will  directly  pass  through 
transmission  service  costs  it  incurs  for 
delivering  CVP  power  over  a  third 
party's  transmission  system  to  the 
requesting  CVP  customer.  Rates  under 
this  schedule  are  proposed  to  be 
automatically  adjusted  as  third  party 
tremsmission  costs  are  adjusted. 

Proposed  Formula  Rate  for  Network 
Transmission 

If  Western  offers  network 
transmission  service,  its  proposed 
formula  rate  is  the  product  of  the 
network  customer's  load  ratio  share 
times  one-twelfth  of  the  annual  network 
transmission  revenue  requirement.  The 


load  ratio  share  is  the  network 
customer's  hourly  load  coincident  with 
Western's  monthly  CVP  transmission 
system  peak  minus  the  coincident  peak 
for  all  firm  CVP  (including  reserved 
capacity)  point-to-point  transmission 
service.  The  proposed  formula  rate  for 
network  tremsmission  service  is  based 
on  a  revenue  requirement  that  recovers: 
(i)  CVP  transmission  system  costs  for 
facilities  associated  with  providing  all 
transmission  service;  (ii)  the 
nonfacilities  costs  allocated  to 
transmission  service;  and  (iii)  any 
transmission-related  costs  incurred  by 
Western  due  to  electric  industry 
restructuring  or  other  changes  in  the 
industry.  The  proposed  formula  rate 
includes  Western's  cost  for  scheduling, 
system  control  and  dispatch  service  and 
reactive  supply  and  voltage  control 
needed  to  provide  the  transmission 
service. 

Proposed  Formula  Rate  for  COTP 
Transmission 

The  proposed  formula  rate  for  COTP 
transmission  includes  two  components. 


Component  1: 


Transmission  Revenue  Requirement 
Western's  share  of  COTP  Seasonal  Capacity 


\n 


CoiT  ponent 


Component  1  is  th( 
transmission  revenpe 
Western's  share  of 
capacity.  Western 
resulting  from 
days  before  the  sta^ 
Oregon  Intertie 
Seasonal  definition  s 
and  spring  are  June 
November  through 
through  May,  respdct 

Component  2:  Pa  ss 
transmission-relatep 
Western  due  to 
restructuring  or 
industry.  The  costs 
well  as  any  change 
be  directly  passed 
appropriate 

"The  rates  resulti 
formula  rate  for  fi 
service  for  FY  2001 
per  kWmo,  winter- 
and  spring — $1.53 
rates  resulting  froir 
formula  rate  result 
increase  during  the 
percent  increase 
a  14-percent  increase 


ratio  of  the 


ele(  :tric 
otl  er 


transm  ission 
rin 


requu-ement  to 
^OTP  seasonal 
ill  update  the  rate 
1  at  least  15 
of  each  California- 
rating  season, 
for  summer,  winter 
through  October, 
March  and  April 
ively. 

through  of  any 
costs  incurred  by 

industry 
changes  in  the 
in  Component  2,  as 
to  these  costs,  will 
I  hrough  to  each 
customer, 
from  the  proposed 
COTP  transmission 
are:  summer — $1.47 
-$1.66  per  kWmo 
jer  kWmo.  These 
the  proposed 
in  a  10-percent 
summer,  a  24- 

the  winter  and 
during  the  spring 


di  ring  1 


compared  to  the  existing  rate  of  $1.34 
per  kWmo. 

The  proposed  formula  rate  for 
nonfirm  COTP  transmission  is  based  on 
the  same  two  components  used  in  the 
proposed  formula  rate  for  firm  COTP 
transmission.  Rates  resulting  from  the 
proposed  formula  rate  for  nonfirm 
transmission  service  for  FY  2001  are: 
summer — 2.01  mills/kWh,  winter— 2.28 
mills/kWh  and  spring— 2.10  mills/kWh. 
These  rates  for  nonfirm  COTP 
transmission  service  result  in  a  39- 
percent  increase  during  the  summer,  a 
57-percent  increase  during  the  winter 
and  a  45-percent  increase  during  the 
spring  compared  to  the  existing  rate  of 
1.45  mills/kWh.  Firm  or  nonfirm 
transmission  service  for  1  year  or  less 
may  be  at  rates  lower  than  the  rates 
resulting  from  the  proposed  formula  rate 
if  these  cost-based  rates  are  higher  than 
the  current  rate  for  transmission  sales. 

Rates  resulting  from  the  proposed 
formula  rate  for  COTP  transmission 
service  are  based  on  a  revenue 
requirement  that  recovers:  (i)  Western's 
share  of  COTP  transmission  system 
costs  for  facilities  associated  with 


providing  all  transmission  service;  (ii) 
Western's  share  of  the  nonfacilities  costs 
allocated  to  transmission  service;  and 
(iii)  any  transmission-related  costs 
incurred  by  Western  due  to  electric 
industry  restructuring  or  other  changes 
in  the  industry.  The  rates  resulting  from 
the  proposed  formula  rate  include 
Western's  cost  for  scheduling,  system 
control  and  dispatch  service  and 
reactive  supply  and  voltage  control 
associated  with  transmission  service. 
The  proposed  formula  rate  would  apply 
to  existing  COTP  transmission  service 
and  future  point-to-point  transmission 
service. 

Proposed  Rates  for  Ancillary  Services 

Western  will  provide  ancillary 
services,  subject  to  availability,  at  the 
proposed  rates  in  Table  3.  Western 
designed  these  proposed  rates  to  recover 
only  the  costs  it  incurs  for  providing  the 
service(s).  Sales  of  ancillary  services  of 
1  year  or  less  may  be  at  rates  lower  than 
the  proposed  rates  if  these  cost-based 
rates  are  higher  than  the  current  rate  for 
ancillary  service  sales 
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Table  3.— Proposed  Rates  for  Ancillary  Services 


Ancillary  service  type 


Rate 


Transmission  Scheduling,  System  Control  and  Dispatch  Serv/ce— re- 
quired to  schedule  movement  of  power  through,  out  of,  within,  or  into 
a  control  area. 

Reactive  Supply  and  Voltage  ConfroA— reactive  power  support  provided 
from  generation  facilities  necessary  to  maintain  transmission  voltages 
within  acceptable  limits  of  the  system. 

Regulation  and  Frequency  Response  Service — provides  generation  to 
match  resources  and  loads  on  a  real-time  continuous  basis. 

Energy  Imbalance  Service — provided  when  a  difference  occurs  be- 
tween the  scheduled  and  actual  delivery  of  energy  to  a  load  or  from 
a  generation  resource  within  a  control  area  over  a  single  month. 


Hourly  Deviation  (MW)—ne\  scheduled  amount  of  energy  for  the  hour 
minus  the  hourly  net  metered  (actual  delivered)  amount. 


Spinning  Reserve  Service — provides  capacity  available  the  first  1 0  min- 
utes to  take  load  and  is  synchronized  with  the  power  system. 


Supplemental  Reserve  Serv/ce— provides  capacity  not  synchronized, 
but  can  be  available  to  serve  loads  within  10  minutes. 


Appropriate  transmission  rates  include  Western's  cost. 


Appropriate  transmission  rates  include  Westem's  cost. 


Monthly:  $1 .78  per  kWmonth 
Weekly;  $0.42  per  kWweek. 
Daily:  $0.06  per  kWday. 

Within  Limits  of  Deviation  Band:  Accumulated  deviations  are  to  be  cor- 
rected or  eliminated  within  30  days.  Any  net  deviations  that  are  ac- 
cumulated at  the  end  of  the  month  (positive  or  negative)  are  to  be 
exchanged  with  like  hours  of  energy  or  charged  at  the  composite 
rate  for  CVP  commercial  firm  power  then  in  effect. 
Outside  Limits  of  Deviation  Band: 

(i)  Positive  Deviations— The  greater  of  no  charge,  or  any  additional 

cost  incurred, 
(ii)  Negative  Deviations — during  on-peak  hours,  the  greater  of  3 
times  the  proposed  rates  for  CVP  commercial  firm  power  or  any 
additional  cost  incurred.  Dunng  off-peak  hours,  the  greater  of 
the  proposed  rates  for  CVP  commercial  firm  power  or  any  addi- 
tional cost  incurred. 
Monthly:  $1 .95  per  kWmonth. 
Weekly:  $0.42  per  kWweek. 
Daily:  $0.06  per  kWday. 
Hourly:  $0.0027  per  kWh. 
Monthly:  $1.77  per  kWmonth. 
Weekly:  $0.42  per  kWweek. 
Daily:  $0.06  per  kWday. 
Houriy:  $0.0024  per  kWh. 


Since  the  proposed  rates  constitute  a 
major  rate  adjustment  as  defined  by  the 
procedures  for  pubHc  participation  in 
general  rate  adjustments,  as  cited  below, 
Western  will  hold  both  a  public 
information  forum  and  a  public 
comment  forum.  After  reviewing  public 
comments,  Western  will  recommend  the 
Deputy  Secretary  of  DOE  approve  the 
proposed  rates  (and  as  amended)  on  an 
interim  basis. 

Legal  Authority 

These  proposed  rates  for  CVP  and 
COTP  power,  transmission  and  power- 
related  services  are  being  established 
pursuant  to  the  DOE  Organization  Act, 
42  U.S.C.  7101-7352;  the  Reclamation 
Act  of  1902,  ch.  1093,  32  Stat.  388,  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c);  and 
other  acts  that  specifically  apply  to  the 
projects  involved. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  The 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  Westem's 
Administrator;  and  (2)  the  authority  to 
confirm,  approve  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 


disapprove  such  rates  to  FERC.  In 
Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  the 
Secretary  of  Energy  delegated  the 
authority  to  confirm,  approve  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary.  Existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  (10  CFR  part 
903)  became  effective  on  September  18, 
1985  (50  FR  37835). 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memoranda,  or  other  documents 
made  or  kept  by  Western  for  developing 
the  proposed  rates,  are  available  foi 
inspection  and  copying  at  the  Sierra 
Nevada  Regional  Office,  located  at  114 
Parkshore  Drive,  Folsom,  California 
95630-4710. 

Regulatory  Procedural  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
Regulatory  Flexibility  analysis  since  it 


applies  to  rates  or  services  for  public 
property. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  42  U.S.C.  4321,  et  seq.;  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)";  and  DOE  NEPA 
Regulations  (10  CFR  part  1021),  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 
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Dated:  Februar>-  181  2000. 
Michael  S.  Hacskaylf. 

Administrator. 

|FR  Doc.  00-5168  Filfed  3-2-00;  8:45  am) 

BILUNG  CODE  6450-01-P 


ENVIRONMENT  ALi  PROTECTION 
AGENCY 

[FRL-6546-9] 

Access  to  Confidential  Business 
Information  by  Booz-Allen,  &  Hamilton, 
Inc. 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARY:  EPA  is  a 
Allen,  &  Hamilton 
reviews  of  selectee 


ithorizing  Booz- 
Inc.  to  participate  in 
Superfund  cost 


mav  be  claimed  or 


recovery  documeni  ation  and  records 
management.  During  the  review,  the 
contractor  will  hav  b  access  to 
information  which  has  been  submitted 
to  EPA  under  secti  )n  104  of  the 
Comprehensive  En  ifironmental 
Response,  Compen  sation,  and  Liability 
Act  (CERCLA).  Soi  le  of  this  information 


determined  to  be 


Confidential  Businsss  Information  (CBI). 
DATES:  The  contrac  tor  (Booz-Allen,  & 
Hamilton,  Inc.)  wii  have  access  to  this 
data  five  working  c  ays  from  the  date  of 
this  notice. 

ADDRESSES:  Send  c  r  deliver,  written 
comments  to  Veroi  ica  Kuczynski,  U.S. 
Environmental  Pro  ;ection  Agency, 
Office  of  the  Comp  Toiler  {3PM30),  1650 
Arch  Street,  Philaci  elphia,  Pennsylvania 
19103. 


FOR  FURTHER  INFORMATION 

Veronica  Kuczynsli 
Comptroller,  (3PM  JO) 
Philadelphia,  Penrsyl 
Telephone  (215) 
SUPPLEMENTARY 
EPA  Interagency 
General  Services 
Contract 

Order  #19990712, 
Hamilton,  Inc.  wil 
site  review  of  the 
systems  currently 
compliance  with 
recovery  and  recor  i 
requirements  in 
This  review  invo 


GSOOTgf  AHD0002, 


th( 


Ivps 
transaction  testing 
conformance  with 
regulations  and  ac(  i 
practices  and  docupient 
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i:  Under 
A  ^eement  with 
AJdministration, 
Task 
Jooz-Allen,  & 
be  conducting  an  on- 
f^ocedures  emd 

place  for 
Superfund  cost 
keeping 

State  of  Maryland, 
conducting 
to  evaluate  recipient 
applicable 
eptable  business 
ing  findings, 
examine 
following: 

Review:  expenditure 
as  expense  reports. 


timesheets,  and  purchase  requests  from 
the  point  of  origination  to  the  point  of 
payment  to  determine  compliance  with 
such  requirements  as  site-specific 
accounting  data,  authorizing  signature 
and  reconciliation  of  timesheets  to 
expense  reports. 

(2)  Financial  Reports:  review  financial 
drawdowns,  Financial  Status  Reports, 
and  internal  status  reports,  to  determine 
if  information  is  consistent  between 
these  documents,  if  recipient  is  properly 
using  information,  and  if  the  reports  are 
submitted  when  required. 

(3)  Recordkeeping  Procedures:  review 
samples  of  Superfund  documentation  to 
determine  the  effectiveness  of  the 
recipient  procedures  to  manage  and 
reconcile  this  documentation  (focusing 
on  site-specific  documentation, 
retention  schedules,  and  the  ability  of 
the  recipient  to  provide  EPA  with 
required  financial  documentation  for 
cost  recovery  purposes  in  the  specified 
time  frame). 

In  providing  this  support,  Booz-Allen, 
&  Hamilton,  Inc.,  employees  may  have 
access  to  recipient  documents  which 
potentially  include  financial  documents 
submitted  under  section  104  of 
CERCLA,  some  of  which  may  contain 
information  claimed  or  determined  to  be 
CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  EPA  has  determined 
that  Booz-Allen,  &  Hamilton,  Inc., 
requires  access  to  CBI  to  provide  the 
support  and  services  required  under  the 
Delivery  Order.  These  regulations 
provide  for  five  working  days  notice 
before  contractors  are  given  access  to 
CBI. 

Booz-Allen,  &  Hamilton,  Inc.  will  be 
required  by  contract  to  protect 
confidential  information.  These 
documents  are  maintained  in  recipient 
office  and  file  space. 

Dated:  February  24,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator.  Region  III. 

|FR  Doc.  00-5204  Filed  3-2-00;  8:45  am) 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6251-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  14,  2000  Through 
February  18,  2000  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 


Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
9, 1999  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-AFS-J65 310-00  Rating 
EC2,  Dakota  Prairie  Grasslands, 
Nebraska  National  Forest  Units  eind 
Thunder  Basin. National  Grasslaiid, 
Land  and  Resource  Management  Plans 
1999  Revisions,  Implementation,  MT, 
NB,  WY,  ND  and  SD. 

Summary.-  EPA  expressed  concern 
that  as  the  public  dialogue  takes  place 
on  roadless  areas  that  an  interim  plan  be 
in  place  that  reserves  current  roadless 
areas  until  a  plan  is  in  place.  EPA 
requested  that  a  section  be  added  to 
discuss  the  government-to-government 
consultation  process  with  affected 
Indian  Tribes  and  that  stipulations  on 
oil  and  gas  leases  require  pits  to  be 
netted.  EPA  also  suggested  that  portions 
of  the  Little  Missouri  River  that  course 
through  the  Grasslemds  be  proposed  for 
scenic  and/or  wild  designation. 

ERP  No.  D-AFS-K65224-AZ  Rating 
EC2,  Williams  Ski  Area  Expansion  on 
Bill  Williams  Mountain, 
Implementation,  Special-Use-Permit, 
Kaibab  National  Forest,  Williams  Ranger 
District,  Coconino  County,  AZ. 

Summary:  EPA  expressed  concerns 
with  the  potential  for  the  proposed 
project  to  impact  water  and  cultural 
resources.  EPA  requested  that  the  FEIS 
more  thoroughly  address  those  issues 
and  discuss  the  consultation  process 
with  affected  tribes. 

ERP  No.  D-BLM-K39058-CA  Rating 
E02,  Cadiz  Groundwater  Storage  and 
Dry- Year  Supply  Program,  Construction 
and  Operation,  Amendment  of  the 
California  Desert  Conservation  Area 
(CDCA)  Plan,  Issuance  of  Right-of-Way 
Grants  and  Permits,  San  Bernardino 
Coimty,  CA. 

Summary;  EPA  objected  to  the  project 
based  on  the  potential  significant 
impacts  and  the  lack  of  an  air 
conformity  determination.  The  project 
would  also  adversely  affect  many 
ephemeral  washes  and  other  sensitive 
habitats,  but  mitigation  measures  do  not 
appear  sufficient  to  protect  resources. 
EPA  recommended  that  a  draft 
conformity  determination  be  issued 
prior  to  issuance  of  the  FEIS. 

ERP  No.  D-BOP-E80002-SC  Rating 
EC2,  South  Carolina — Federal 
Correctional  Institution,  Construct  and 
Operate,  Possible  Sites:  Andrew, 
Bennettsville,  Oliver  and  Salters,  SC. 
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Summary:  EPA  expressed  concern 
regarding  potential  wetland  impacts  and 
requested  that  additional  information  be 
included  in  the  Final  EIS. 

ERP  No.  D-FAA-F51046-MN  Rating 
EC2,  Flying  Cloud  Airport  Expansion, 
Extension  of  the  Runways  9R/27L  and 
9L/27R,  Long-Term  Comprehensive 
Development,  In  the  City  of  Eden 
Prcdrie,  Hennepin  County,  MN. 

Summary:  EPA  requested  additional 
information  on  noise  mitigation  to 
assure  that  residents  of  Eden  Prairie  and 
the  resources  of  the  Minnesota  Valley 
National  Wildlife  Refuge  are  adequately 
protected. 

ERP  No.  D-SFW-K05056-CA  Rating 
EC2,  High  Desert  Power  Project, 
Construction  and  Operation,  A 
Combined-Cycle  Natural  Gas-Fueled 
Electrical  Generation  Power  Planet, 
Approval  of  Incidental  Taking 
Authorization  under  Sections  7  and  10 
of  the  Federal  ESA,  San  Bernardino 
County,  CA. 

Summary:  EPA  expressed  concern 
with  the  High  Desert  Power  Project 
(HDPP)  due  to  the  need  to  characterize 
the  trichloroethane  (TCE)  groundwater 
plume  under  the  power  plant  site  prior 
to  the  plant's  design  and  construction 
and  potential  UIC  permit  requirements. 
EPA  urged  selection  of  the  power  plant 
without  the  32-mile  natural  gas 
pipeline,  given  the  potential  adverse 
effects  of  the  pipeline  on  special  status 
species  and  the  expectation  of  sufficient 
natural  gas  from  the  3.5  mile  pipline. 

Final  EIS 

ERP  No.  F-BIA-K61146-CA 
Programmatic — Cabazon  Resource 
Recovery  Park  Section  6  General  Plan, 
Implementation,  Approval  of  Master 
Lease  and  NPDES  Permit,  Mecca,  CA. 

Summary:  EPA  had  no  major 
objections  to  the  EIS  but  requested  that 
BLA's  Record  of  Decision  reflect  the 
commitments  found  in  the  FEIS, 
especially  for  mitigation  measures. 

Dated:  February  29,  2000. 
B.  Katherine  Biggs, 
Associate  Director. 

(FR  Doc.  00-5198  Filed  3-2-00;  8:45  am] 
8ILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6251-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 


Statements.  Filed  February  21,  2000 

through  February  25.  2000.  Pursuant  to 

40  CFR  1506.9. 

EIS  No.  000052,  DRAFT  EIS,  AFS,  MT, 
Spar  and  Lake  Subunits  Forest  Health 
Project,  improvements,  Kootenai 
National  Forest,  Three  Rivers  Ranger 
District,  Lincoln  County,  MT.  Due: 
April  17,  2000.  Contact:  Michael  L. 
Balboni  (406)  295-4693. 

EIS  No.  000053,  FINAL  EIS,  AFS,  ID, 
Coeur  d'Alene  River  Ranger  District 
Noxious  Weed  Control  Project, 
treating  76  specific  sites  across 
district,  Kootenai  and  Shoshone 
Counties,  ID.  Due:  April  03,  2000. 
Contact:  Val  Goodncw  (208)  664- 
2318. 

EIS  No.  000054,  DRAFT  EIS,  AFS,  CA. 
Pendola  Fire  Restoration  Project. 
Implementation,  Tahoe  National 
Forest,  Downieville  Ranger  District, 
Yuba  County,  CA.  Due:  April  17. 
2000.  Contact:  Jeanne  M.  Masquelier 
(530) 288-3231. 

EIS  No.  000055,  FINAL  EIS,  BLM,  NV, 
South  Pipeline  Mine  Project,  Proposal 
to  Extend  Gold  Mining  Operations, 
Implementation,  Lander  County,  NV. 
Due:  April  03,  2000.  Contact:  Gary 
Foulkes (775)  635-4060. 

EIS  No.  000056,  FINAL  EIS,  NFS,  TX. 
Padre  Island  National  Seashore  Oil 
and  Gas  Management  Plan, 
Implementation,  Kleberg.  Kenedy  and 
Willacy  Counties,  TX.  Due:  April  03, 
2000.  Contact:  Linda  Dansby  (505) 
988-6095. 

EIS  No.  000057,  REGULATORY  DRAFT, 
AFS,  OR,  ID,  OR,  ID,  Hells  Canyon 
National  Recreation  Area  (HCNRA), 
Comprehensive  Management  Plan, 
Revised  and  Updated  Information  on 
Five  Alternatives,  Implementation, 
Wallowa-Whitman  National  Forest, 
Nez  Perce  and  Payette  National 
Forests,  Bake  and  Wallowa  Counties, 
or  and  Nez  Perce  and  Adam  Counties, 
ID.  Due:  June  20,  2000.  Contact: 
Elaine  Kohrman  (541)  523-1331. 

EIS  No.  000058,  DRAFT  EIS,  FRC,  CA, 
UT,  AZ,  NM,  Southern  Trails  Pipeline 
Project  (CP99-1 63-000),  Conversion 
of  an  Existing  Crude  Oil  Pipeline 
(known  as  the  ARCO  Four  Corners 
Pipeline  Line  90  System), 
Construction  and  Operation,  CA,  AZ, 
UT  and  NM.  Due:  April  17,  2000. 
Contact:  Paul  McKee  (202)  208-1088. 

EIS  No.  000059,  DYL\FT  EIS,  DOE,  TN, 
Treating  Transuranic  (TRU)/Alpha 
Low-Level  Waste  at  the  Oak  Ridge 
National  Laboratory,  Construct, 
Operate,  and  Decontaminate/ 
Decommission  of  Waste  Treatment 
Facility,  Oak  Ridge,  TN.  Due:  April 
17.  2000.  Contact:  Clayton  Gist  (865) 
241-3498. 


EIS  No.  000060,  FINAL  EIS,  USN,  CA, 
Hunters  Point  (Former)  Naval 
Shipyard  Disposal  and  Reuse, 
Implementation,  City  of  San 
Francisco,  San  Francisco  County,  CA. 
Due:  April  03,  2000.  Contact:  Melanie 
Auh  (619)  532-0954. 

EIS  No.  000061,  DRAFT  SUPPLEMENT. 
DOD.  AK,  ND,  AS,  National  Missile 
Defense  Deployment  (NMD)  System, 
Upgraded  Early  Warning  Radar 
Supplement  (UEWR),  To  Address 
Interior  Replacemeht  of  Electronic 
Hardware  and  Computer  Software, 
Affected  Areas  Clear  Air  Force  Station 
(AFS),  Denali  Borough,  AK;  Beale  Air 
Force  Base  (AFB),  Yuba  County,  CA; 
and  Cape  Cod  AFS.  Barnstable 
County,  MA.  Due:  April  17,  2000. 
Contact:  David  Hasley  (256)  955- 
4170. 

EIS  No.  000062.  FINAL  EIS.  OSM.  TN. 
Fall  Creek  Falls  Petition  Evaluation 
Document,  Implementation,  Designate 
the  Land  as  Unsuitable  for  Surface 
Coal  Mining  Operation,  Van  Buren 
and  Bledsoe  Counties,  TN.  Due:  April 
03,  2000.  Contact:  Sam  K.  Bae  (202) 
208-2633. 

Amended  Notices 

EIS  No.  000034,  DRAFT  EIS,  FRA,  Use 
of  Locomotive  Horns  at  Highway-Rail 
Grade  Crossing,  Proposal  Rule, 
Nationwide.  Due:  May  26,  2000. 
Contact:  Mark  H.  Tessler  (202)  493- 
6038.  Published— FR-02-1 8-00— 
This  EIS  was  inadvertently  published 
in  the  02-18-2000  FR.  The  correct 
Notice  of  Availability  was  published 
in  the  date  comments  are  due  back  to 
the  preparing  agency  is  May  26.  2000. 

Dated:  Februan  29.  2000. 
B.  Katherine  Biggs, 
Assoriate  Director,  Office  of  Federal 
Activities. 
(FR  Doc.  00-5199  Filed  3-2-00;  8:45  am] 

BILLING  CODE  6560-S(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50866A;  FRL-6495-8] 

Experimental  Use  Permit;  Cry1F  Bt 
Com  Receipt  of  Amendment/Extension 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  This  notice  announces  receipt 
of  an  application  68467-EUP-2  from 
Mycogen  c/o  Dow  Agrosciences  LLC 
requesting  an  experimental  use  permit 
(EUP)  for  the  Bacillus  thuringiensis 
CrylF  protein  and  the  genetic  material 
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FOR  FURTHER 

mail:  Mike  Mende 
and  Pollution 
(7511C).  Office  of 
Environmental 
Rios  Bldg..  1200 
NW.,  Washington, 
number:  (703) 
address:  mendel 


SUPPLEMENTARY 


INFOF^ATION  COfTTACT:  By 
sohn.  Biopesticides 
Pre^iention  Division 
esticide  Programs, 
Prdtection  Agency,  Ariel 
P  jnnsylvania  Ave., 
DC  20460;  telephone 
308f8715;  and  e-mail 
.mike@epa.gov. 
INfORMATION: 


I.  General  Informi  tion 

A.  Does  this  Actio,  i  Apply  to  Me? 


This  action  is 
in  general.  This 
of  interest  to  those 
plant-pesticides  oi 
required  to  conduc  t 
substances  under 
Drug  and  Cosmetic 
Federal  Insecticide 
Rodenticide  Act  ( 
entities  may  also 
Agency  has  not 
the  specific  entitie  > 
by  this  action.  If 
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to  a  particular  e 
hsted  under  "FOR 
INFORMATION 
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B.  How  Can  I  Get 
Information.  Inclu 
Document  and 
Documents? 

1 .  Electronically 
electronic  copies 
certain  other  related 
might  be  available 
the  EPA  Internet  h 
www.epa.gov/.  To 
document,  on  the 
"Laws  and  Regulations 
up  the  entry  for 
the  "Federal  Regi^i 


y  additional 
ding  Copies  of  this 
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You  may  obtain 
this  document,  and 
documents  that 

electronically,  from 

ome  Page  at  http:// 

access  this 

iome  Page  select 

and  then  look 
document  under 

er-Environmental 


Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-50866A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-50866A  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically .  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 


and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-50866A.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  cledmed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yom-  views  as  clearly  as 
possible. 

2.  Describe  any  assvunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biu-den  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

EPA  has  received  an  application  from 
Mycogen  c/o  Dow  Agrosciences  LLC, 
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9330  Zionsville  Road,  Indianapolis,  IN 
46268-1054.  for  an  extension/ 
amendment  of  their  EUP  for  Bacillus 
thuringiensis  Cry  IF  protein  and  the 
genetic  material  necessary  for  its 
production  (plasmid  insert  PHI8999)  in 
com  plants  (68467-EUP-2).  Notice  of 
the  original  issuance  of  this  EUP  was 
published  in  the  Federal  Register  on 
May  5,  1999  (64  FR  24161)  (FRL-6078- 
2).  The  new  program  extends  testing  to 
March  31,  2001  and  adds  2,240  acres. 
Field  testing  is  to  take  place  in:  Hawaii, 
Illinois,  Indiana,  Iowa,  Minnesota, 
Nebraska,  and  Puerto  Rico. 
Experimental  trials  are  to  involve 
agronomic  observation  and  model 
validation  for  pollen  shed  phenology. 

m.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Mycogen 
c/o  Dow  Agrosciences  LLC  application 
and  any  comments  and  data  received  in 
response  to  this  notice,  EPA  will  decide 
whether  to  issue  or  deny  the  EUP 
request  for  this  EUP  program,  and  if 
issued,  the  conditions  under  which  it  is 
to  be  conducted.  Any  issuance  of  an 
EUP  will  be  announced  in  the  Federal 
Register. 

rv.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
action  is  under  FIFRA  section  5. 

List  of  Sul^ects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  February  28,  2000. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  00-5375  Filed  3-1-00;  2:11  pm) 
BHJJNG  CODE  6660-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  byltie 
Federal  Communications  Commission 

February  24,  2000. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 


any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  3,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOn  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-XXXX. 

Title:  Broadcast  Statement  of 
Compliance. 

Form  No.:  FCC  Form  397. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  4,500. 

Estimated  Time  Per  Response:  0.5 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement;  Reporting 
requirement  every  second,  fourth  and 
sixth  year  of  a  station's  license  term. 

Total  Annual  Burden:  2,250  hours. 

Total  Annual  Cost:  Not  applicable. 

Needs  and  Uses:  The  FCC  Form  397 
is  required  to  be  filed  by  all  licensees  of 
AM,  FM,  TV,  international  and  LPTV 
broadcast  stations.  It  is  a  data  collection 
device  filed  every  second,  fourth,  and 
sixth  year  of  a  station's  license  term. 
The  FCC  Form  397  will  be  used  by  FCC 
staff  and  interested  parties  to  monitor  a 
broadcaster's  compliance  with  the 
Commission's  EEO  requirements 
throughout  the  license  term. 

OMB  Control  No.:  3060-XXXX. 

Title:  Election  Statement. 

Form  No.:  N/ A. 


Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  13,364. 

Estimated  Time  Per  Response:  3 
hours. 

Frequency  of  Response:  Reporting 
requirement — on  occasion  and  other: 
within  45  days  of  the  effective  date  of 
the  new  rules. 

Total  Annual  Burden:  40,082  hours. 

Total  Annual  Cost:  $5,345,600. 

Needs  and  Uses:  Broadcasters  and 
cable  entities  can  choose  between 
supplemental  recruitment  measures  or 
alternative  recruitment  program. 
Broadcasters  and  cable  entities  are 
required  to  file  with  the  Commission 
and  place  in  their  public  inspection  files 
an  election  statement  indicating  which 
approach  they  choose  to  implement 
within  45  days  of  the  effective  date  of 
the  new  EEO  rules.  This  election 
statement  will  make  the  Commission 
and  the  public  aware  of  the  approach 
the  broadcaster/cable  entity  intends  to 
implement. 

OMB  Control  No.:  3060-0212. 

Title:  Section  73.2080,  Equal 
Employment  Opportunity  Program. 

Form  No.  :W A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  1 1 ,239. 

Estimated  Time  Per  Response:  42-52 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement;  annual 
reporting  requirement. 

Total  Annual  Burden:  528,238  hours. 

Total  Annual  Cost:  Not  applicable. 

Needs  and  Uses:  Section  73.2080 
requires  that  each  broadcast  station 
shall  establish,  maintain  and  carry  out 
a  program  to  ensure  equal  employment 
opportunity  in  every  aspect  of  a 
station's  policy  and  practice.  The  data  is 
used  by  a  broadcast  licensee  in  the 
preparation  of  the  station's  EEO 
program  (FCC  Form  396)  submitted  with 
the  license  renewal  application,  FCC 
Form  397,  and  the  annual  EEO  public 
file  report. 

OMB  Control  No.:  3060-0349. 

Title:  Sections  76.73,  76.75.  76.79, 
and  76.1702.  Cable  EEO  Requirements. 

Form  No.  :N/ A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5.600. 

Estimated  Time  Per  Response:  42-52 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement;  annual 
reporting  requirement. 
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Needs  and  Uses: 
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Federal  Communieat  ons  Commission 

Magalie  Roman  Sala  i 

Secretary: 

(FR  Doc.  00-5102  Fil^d  3-2-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


Information 

Reviewed  by  the 
Communidations  Commission 


Notice  of  Public 
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you  will  be 


submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conunents  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 

Control  No.:  3060-0716. 

Title:  Blanketing  Interference. 

Form  No.:  Not  applicable. 

Type  of  Review:  Extension  to  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions. 

Number  of  Respondents:  21,000. 

Estimated  Time  Per  Response:  1- 
hours. 

Frequency  of  Response:  Third  party 
disclosure  requirement. 

Total  Annual  Burden:  41,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Under  Sections 
72.88  (AM),  73.318  (FM),  AND 
73.685(d)  (TV),  the  licensee  is 
financially  responsible  for  resolving 
complaints  of  interference  within  one 
year  of  program  test  authority  when 
certain  conditions  are  met.  After  the 
first  year,  a  licensee  is  only  required  to 
provide  technical  assistance  in 
determining  the  cause  of  the 
interference. 

The  Commission  has  an  outstanding 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  MM  Docket  No.  96-62,  In  the  Matter 
of  Amendment  of  Part  73  of  the 
Commission's  Rules  to  More  Effectively 
Resolve  Broadcast  Blanketing 
Interference,  Including  Interference  to 
Consumer  Electronics  and  Other 
Communications  Devices.  This 
rulemaking  proceeding  proposed  to 
provide  detailed  clarification  of  the  AM, 
FM  and  TV  licensee's  responsibilities  in 
resolving/eliminating  blanketing 
interference  cause  by  their  individual 
stations.  This  NPRM  proposed  to 
consolidate  all  blanketing  interference 
rules  under  a  new  section  73.1630, 
Blanketing  Interference.  This  new  rule 
was  designed  to  facilitate  the  resolution 
of  broadcast  interference  problems  and 
set  forth  all  responsibilities  of  the 
licensee/permittee  of  a  broadcast 
station.  To  date,  final  rules  have  not 
been  adopted. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-5103  Filed  3-2-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-368] 

Wireless  Telecommunications  Bureau 
Seelcs  Comment  on  Airadigm 
Communications  Inc.'s  Contingent 
Emergency  Petition  for  Reinstatement 
or  in  the  Alternative  for  Waiver 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Wireless 
Telecommunications  Bureau  (Bureau) 
seeks  Comment  on  Airadigm 
Communications  Inc.'s  Contingent 
Emergency  Petition  for  Reinstatement  or 
in  the  Alternative  for  waiver  of  the 
automatic  cancellation  of  its  PCS  C  and 
F  block  licenses. 

DATES:  Comments  are  due  March  17, 
2000  and  reply  conunents  are  due 
March  31,  2000. 

ADDRESSES:  Comments  and  replies 
should  be  filed  with  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  TW  B204,  445  12th  St.  SW 
Washington,  DC  20554.  Copies  of  the 
comments  and  replies  should  also  be 
provided  to  Jose  M.  Ochoa,  Auctions 
and  Industry  Analysis  Division,  Rm.  4- 
B544,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Conmiission,  445  12th  St.  SW 
Washington,  DC  20554.  All  comments 
should  reference  DA  00-368. 
FOR  FURTHER  INFORk;;ATION:  Jose  M. 
Ochoa  of  the  Auctions  and  Industry 
Analysis  Division  at  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
February  24,  2000  (Notice).  The 
complete  text  of  the  Notice  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257),  445 
12th  Street,  SW,  Washington,  DC.  It  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (ITS,  Inc.)  1231  20th  Street,  NW, 
Washington,  DC  20035,  (202)  857-3800. 
It  is  also  available  on  the  Commission's 
web  site  at  http://www.fcc.gov/wtb/ 
auctions. 

1 .  Airadigm  Communications  Inc. 
("Airadigm")  filed  a  "Contingent 
Emergency  Petition  for  Reinstatement  or 
in  the  Alternative  for  Waiver"  (the 
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"Petition")  of  the  automatic  cancellation 
of  its  PCS  C  and  F  Block  licenses. 
Airadigm  argues  that  reinstating  its 
licenses,  or  granting  a  waiver  of 
cancellation  of  its  licenses,  would  serve 
the  public  interest  by  permitting  the 
continued  delivery  of  wireless  services. 

2.  Parties  should  not  construe  the 
Bureau's  request  for  comment  on 
Airadigm's  petition  to  include  the 
operation  of  the  Commission's 
automatic  cancellation  rules  or  the 
effect  of  bankruptcy  on  the  operation  of 
those  rules.  We  intend  by  this  notice  to 
limit  comment  to  Airadigm's  request  for 
regulatory  relief  in  the  form  of  license 
reinstatement,  or  altemativately,  a 
waiver  of  the  automatic  cancellation  of 
the  licenses  under  the  Commission's 
rules. 

3.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  47  CFR 
1.1200(a),  1.1206.  Persons  making  oral 
ex  parte  presentations  are  reminded  that 
memoranda  describing  the  presentations 
must  contain  summaries  of  the 
substance  of  the  presentations  and  not 
merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  written  ex 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 

§  1.1206(h)  of  the  Commission's  rules, 
47  CFR  1.1206(b). 

4.  The  Airadigm  petition  is  available 
for  public  inspection  and  copying  in  the 
Reference  Center,  Room  CY  A257,  445 
12th  St.,  SW,  Washington,  DC  20554. 
Copies  of  the  petition  are  also  available 
from  ITS  at  1231  20th  St.  NW, 
Washington,  DC  20036,  or  by  calling 
(202) 857-3800. 

Federal  Communications  Commission. 

Louis  J.  Sigalos, 

Deputy  Chief,  Auctions  Er  Industry  Analysis 

Division. 

[FR  Doc.  00-5097  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Federal-State  Joint  Board  on  Universal 
Service  To  Convene  an  Open  Meeting 

agency:  Federal  Communications 

Commission. 

ACTION:  Announcement  of  meeting. 

summary:  The  Federal-State  Joint  Board 
on  Universal  Service  will  hold  an  open 
meeting  to  address  issues  related  to 
high-cost  universal  service  support. 


DATES:  The  meeting  will  be  held  on 
Monday,  March  6,  2000,  from  4  p.m.  to 
5  p.m. 

ADDRESSES:  This  meeting  will  be  held  in 
the  Federal  Communications 
Commission  Building,  Commission 
Meeting  Room,  located  at  445  12th 
Street,  SW,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  FuUano,  (202)  418-7400. 

Dated:  February  29,  2000. 
Irene  M.  Flannery, 
Chief,  Accounting  Policy  Division. 
[FR  Doc.  00-5291  Filed  3-2-00;  10:35  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 
Maritime  Commission. 

PLACE:  800  North  Capitol  Street,  NW, 
First  Floor  Hearing  Room,  Washington, 
DC. 

STATUS:  A  portion  of  the  meeting  will  be 
open  to  the  public  and  the  remainder  of 
the  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 

The  Open  Portion  of  the  Meeting 

1.  Docket  No  99-10 — Ocean  Common 
Carriers  Subject  to  the  Shipping  Act 
of  1984 

2.  Carrier  Automated  Tariff  Systems: 
Tariff  Accessibility  Audit  and  Issues 

3.  Docket  No.  99-23— In  the  Matter  of  a 
Single  Individual  Contemporaneously 
Acting  as  the  Qualifying  Individual 
for  Both  an  Ocean  Freight  Forwarder 
and  a  Non- Vessel-Operating  Common 
Carrier 

The  Closed  Portion  of  the  Meeting 

1.  Status  Report  and  Update — Docket 
No.  98-14 — Shipping  Restrictions, 
Requirements  and  Practices  of  the 
People's  Republic  of  China 

2.  Docket  No.  99-21— South  Carolina 
Maritime  Service,  Inc.  v.  South 
Carolina  State  Ports  Authority 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Bryant  L.  VanBrakle,  Secretary,  (202) 
523-5725. 

Bryant  L.  VanBrakle, 

Secretary 

[FR  Doc.  00-5348  Filed  3-1-00;  12:25  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtticare  Research  and 
Quality 

National  Advisory  Council  for 
Healthcare  Research  and  Quality: 
Request  for  Nominations  for  Public 
Meint>ers 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 
ACTION:  Request  for  nominations  for 
public  members. 

SUMMARY:  42  U.S.C.  299c,  section  921  of 
the  Public  Health  Service  (PHS  Act), 
established  a  National  Advisory  Council 
for  Healthcare  Research  and  Quality  (the 
Council).  The  Coxmcil  is  to  advise  the 
Secretary  for  HHS  and  the  Director  of 
the  Agency  for  Healthcare  Research  and 
Quality  (AHRQ),  on  matters  related  to 
actions  of  the  Agency  to  enhance  the 
quality,  improve  the  outcomes,  and 
reduce  the  costs  of  health  care  services, 
as  well  as  improve  access  to  such 
services,  through  scientific  research  and 
the  promotion  of  improvements  in 
clinical  practice  and  in  the  organization, 
financing,  and  delivery  of  health  care 
services. 

Eight  current  members'  terms  will 
expire  in  June  2000,  and  the  Agency's 
recent  reauthorization  law  added  an 
additional  four  members.  To  fill  these 
positions  in  accordance  with  the 
legislative  mandate  establishing  the 
Coimcil,  we  are  seeking  individuals 
who  are  distinguished  in  the  conduct  of 
research,  demonstration  projects,  and 
evaluations  with  respect  to  health  care; 
individuals  distinguished  in  the  fields 
of  health  care  quality  research  or  health 
care  improvement;  individuals 
distinguished  in  the  practice  of 
medicine;  individuals  distinguished  in 
the  other  health  professions;  individuals 
either  representing  the  private  health 
care  sector  (including  health  plans, 
providers,  and  purchasers)  or 
individuals  distinguished  as 
administrators  of  health  care  delivery 
systems;  individuals  distinguished  in 
the  fields  of  health  care  economics, 
information  systems,  law,  ethics, 
business,  or  public  policy;  and 
individuals  representing  the  interests  of 
patients  and  consumers  of  health  care. 
Individuals  are  particularly  sought  with 
experience  and  success  in  activities 
specified  in  the  summary  paragraph 
above,  through  which  the  Agency 
carries  out  its  work. 
DATE:  Nominations  should  be  received 
on  or  before  April  14,  2000. 
ADDRESSES:  Nominations  should  be  sent 
to  Ms.  Anne  Lebbon,  AHRQ,  2101  East 
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Jefferson  Street, 
Maryland,  20852. 
be  faxed  to  (301) 


S  lite  I 


600,  Rockville, 
Nominations  also  may 
'43-0251. 


FOR  FURTHER 

Anne  Lebbon, 
7216. 


INFOIIMATIONi 


CONTACT:  Ms. 
AMRQ,  at  (301)  594- 


3UPPLEMENTARY  INFORMATION:  42  U.S.C. 


299c,  section  921 
provides  that  the 


ofthePHS  Act, 
National  Advisory 


and  programs  for 

Eight  individui 
selected  by  the 
Coimcil  beginnini 
the  fall  of  2000. 
serve  3-year  termi 


Coimcil  for  Healtl  icare  Research  and 
Quality  consist  of  21  appropriately 
qualified  represer  tatives  of  the  public 
appointed  by  the  :  Jecretary  of  Health 
and  Human  Servii  ;es  and  eight  ex  officio 
representatives  fr(  im  Federal  agencies 
conducting  or  sup  porting  health  care 
research.  The  Cou  ncil  meets  in  the 
Washington,  DC,  metropolitan  area, 
generally  in  Rockirille,  Maryland, 
approximately  thi  ee  times  a  year  to 
provide  broad  gui  iance  to  the  Secretary 
and  AHRQ's  Director  on  the  direction 

^s  will  presently  be 

Btary  to  serve  on  the 
;  with  the  meeting  in 
ambers  generally 
Appointments  are 
staggered  to  permit  an  orderly  rotation 
of  membership. 

Interested  persons  may  nominee  one 
or  more  qualified  persons  for 
membership  on  the  Council. 
Nominations  shall  include  a  copy  of  the 
nominee's  resume  or  curriculum  vitae, 
and  state  that  the  nominee  is  willing  to 
serve  as  a  membei  of  the  Council. 
Potential  candidates  will  be  asked  to 
provide  detailed  information  concerning 
their  financial  interests,  consultant 
positions,  and  research  grants  and 
contracts,  to  permit  evaluation  of 
possible  sources  c  f  conflict  of  interest. 

The  Departmen  is  seeking  a  broad 
geographic  represi  mtation  and  has 
special  interest  in  assuring  that  women, 
minority  groups,  ind  the  physically 
handicapped  are  i  idequately  represented 
on  advisory  bodies  and,  therefore, 
extends  particulai  encouragement  to 
nominations  for  a  iproximately  qualified 


female,  minority. 


md/or  physically 


handicapped  cane  idates. 

Dated:  February  zjl.  2000. 
lohn  M.  Ei8enber:g, 
Director. 

[FR  Doc.  00-5125  Ffled  3-2-00;  8:45  am] 
BILLmG  COOC  4160-90-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Meeting  of  the  National  Advisory 
Council  for  Healthcare  Research 
Quality 

agency:  Agency  for  Healthcare  Research 

and  Quality,  HHS. 

action:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality. 
DATES:  The  meeting  will  be  held  on 
Friday,  March  17,  2000,  from  8:30  a.m. 
to  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
6010  Executive  Boulevard  ,  Fourth 
Floor,  Rockville,  Maryland  20852. 
FOR  GENERAL  INFORMATION  CONTACT: 
Anne  Lebbon,  Coordinator  of  the 
Advisory  Coimcil,  at  the  Agency  for 
Healthcare  Research  and  Quality,  2101 
East  Jefferson  Street,  Suite  600, 
Rockville,  Maryland,  20852,  (301)  594- 
7216.  For  press-related  information, 
please  contact  Karen  Migdail  at  301/ 
594-6120. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves,  Assistant  Administrator 
for  Equal  Opportunity,  AHCPR,  on  (301) 
594-6662  no  later  than  March  10,  2000. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  established 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality.  In 
accordance  with  its  statutory  mandate, 
the  Council  is  to  advise  the  Secretary 
and  the  Director,  Agency  for  Healthcare 
Research  and  quality  (AHRQ),  on 
matters  related  to  actions  of  the  Agency 
to  enhance  the  quality,  improve 
outcomes,  reduce  costs  of  health  care 
services,  improve  access  to  such 
services  through  scientific  research,  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
financing,  and  delivery  of  health  care 
services.  The  Council  is  composed  of 
members  of  the  public  appointed  by  the 
Secretary  and  Federal  ex-officio 
members.  Donald  M.  Berwick,  M.D.,  the 
Council  chairman,  will  preside. 

n.  Agenda 

On  Friday,  March  17.  2000,  the 
meeting  will  begin  at  8:30  a.m.,  with  the 
call  to  order  by  the  Council  Chairman. 


The  Director,  AHRQ,  will  present  the 
status  of  the  Agency's  current  research, 
programs  and  initiatives.  Tentative 
agenda  items  include  health  care 
markets:  research  directions,  national 
quality  measures,  and  patient  safety. 
The  official  agenda  will  be  available  on 
AHCPR's  website  at  www.ahrq.gov  no 
later  than  March  10,  2000.  The  meeting 
will  adjourn  at  4:00  p.m. 

Dated:  February  25,  2000. 
John  M.  Eisenberg, 
Director. 
[FR  Doc.  00-5124  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4160-40-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meeting 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2),  aimouncement  is 
made  of  a  Special  Emphasis  Panel 
meeting. 

A  Special  Emphasis  Panel  (SEP)  is  a 
committee  of  a  few  experts  selected  to 
conduct  scientific  reviews  of 
applications  related  to  their  areas  of 
expertise.  The  committee  members  are 
drawn  from  a  list  of  experts  designated 
to  serve  for  particular  individual 
meetings  rather  than  for  extended  fixed 
terms  of  services. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 
to  the  public  in  accordance  with  the 
Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C,  552b(c)(6).  Grant 
applications  are  to  be  reviewed  and 
discussed  at  this  meeting.  These 
discussions  are  likely  to  include 
personal  information  concerning 
individuals  associated  with  the 
applications.  This  information  is 
exempt  from  mandatory  disclosure 
under  the  above-cited  statutes. 

1.  Name  of  SEP:  HIV/AIDS. 

Date:  March  24,  2000  (Open  from  3:00  p.m. 
to  3:15  p.m.  and  closed  for  remainder  of  the 
meeting). 

Place:  AHRQ,  2101  E.  Jefferson  Street,  suite 
400W,  Rockville,  Maryland  20852. 

Contact  Person:  Anyone  wishtng  to  obtain 
a  roster  of  members  or  minutes  of  the 
meeting  should  contact  Ms.  Jenny  Griffith, 
Committee  Management  Officer,  Office  of 
Research  Review,  Education  and  Policy, 
AHRQ,  2101  East  Jefferson  Street,  Suite  400, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-1847. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 
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Dated:  February  24,  2000. 
John  M.  Eisenberg, 

Director. 

[FR  Doc.  00-5130  Filed  3-2-00;  8:45  am] 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-00-26] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Pro)ect 

1.  Information  Collection  Procedures 
for  Requesting  Public  Health 
Assessments— (0923-0002)— 
EXTENSION— The  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  is  announcing  the  request  for 
extension  of  the  0MB  approval  for  the 
Information  Collection  Procedures  for 
Requesting  Public  Health  Assessments. 
ATSDR  is  authorized  to  accept  and 


respond  to  petitions  firom  the  public  that 
request  public  health  assessments  of 
sites  where  there  is  a  threat  of  exposure 
to  hazardous  substances  (42  U.S.C. 
9604(i)(6)(B)).  The  Agency  conducts 
public  health  assessments  of  releases  or 
facilities  for  which  individuals  provide 
information  that  people  have  been 
exposed  to  a  hazardous  substance,  and 
for  which  the  source  of  such  exposure 
is  a  release,  as  defined  under  CERCLA. 
The  general  administrative  procedures 
for  conducting  public  health 
assessments,  including  the  information 
that  must  be  submitted  with  each 
request,  is  described  at  42  CFR  90.3, 
90.4,  and  90.5.  Procedures  for 
responding  to  petitions,  decision 
criteria,  and  methodology  for 
determining  priorities  may  be  found  at 
57  FR  37382-89.  There  is  no  cost  to  the 
respondents  other  than  their  time. 

ATSDR  anticipates  approximately  36 
requests  will  be  received  each~year.  This 
estimate  is  based  on  the  number  of 
requests  received  since  the  enabling 
legislation  was  enacted  and  the 
expressions  of  interest  (via  telephone, 
letter,  etc.)  from  members  of  the  public, 
.  attorneys,  and  industry  representatives. 


Respondents 

Annual  num- 
ber of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

'^y^'.frr^n^^         Total  burden 

1 

Gpneral  nublic                                                    

36                        1             1           .50           1            18 

1 

2.  National  Siurey  of  Family  Grow^th, 
Cycle  6  Pretest  (0920-0314)— 
Reinstatement — The  National  Center  for 
Health  Statistics  (NCHS)— The  National 
Survey  of  Family  Growrth  (NSFG)  has 
been  conducted  periodically  by  the 
National  Center  for  Health  Statistics 
(NCHS)  since  1973— in  1973,  1976, 
1982, 1988,  and  1995.  The  purpose  of 
the  NSFG  is  to  provide  national 
statistics  on  "fcunily  formation,  growth, 
and  dissolution"  (Section  306  of  the 
Public  Health  Service  Act).  This 
includes  data  on  factors  affecting  birth, 
pregnancy  rates,  and  family  formation — 
such  as  sexual  activity,  marriage, 
divorce,  cohabitation,  contraception, 
infertility,  miscarriage,  and  wanted  and 
unwanted  births.  The  social,  economic 
(e.g.,  education,  income,  and  work),  and 
health  factors  (such  as  low  birth  weight 
and  receipt  of  health  care)  associated 
with  them  are  also  collected.  The  target 


universe  of  the  NSFG  has  always  been 
women  in  the  civilian  non-institutional 
population  of  reproductive  age  (15—44). 
The  population  in  this  pretest  includes 
an  independent  sample  of  men  (15-49), 
in  order  to  collect  data  related  to  male 
fertility,  marriage  and  divorce,  and 
parenting,  as  well  as  data  to  measure  the 
risk  of  HIV  (the  virus  that  causes  AIDS) 
and  other  sexually  transmitted  diseases. 

NSFG  data  are  used  by  NCHS,  the 
National  Institute  for  Child  Health  and 
Human  Development  (NICHD),  the 
Office  of  Population  Affairs,  the  CDC 
HIV  Prevention  program,  the  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation  (OASPE/DHHS),  and  the 
Children's  Bureau.  Specific  uses  include 
the  Healthy  People  2000  and  2010 
objectives,  reporting  to  Congress 
required  by  the  1996  Personal 
Responsibility  and  Work  Opportunity 
Act  (Sections  905  and  906),  the  DHHS 


Fatherhood  Initiative,  and  the  National 
Campaign  to  Prevent  Teen  Pregnancy, 
among  others.  Data  are  published  by 
NCHS,  in  professional  journals,  used  by 
private  academic  and  nonprofit 
researchers,  and  cited  by  journalists  and 
others. 

The  NSFG  Cycle  6  pretest  will 
include  interviews  with  about  600 
males  and  600  females  and  will  test  a 
variety  of  procedures  to  improve  the 
quality  and  usefulness  of  the  data.  The 
interviews  are  conducted  in  person  by 
trained  female  interviewers  in 
respondents  homes.  Interviews  average 
60  minutes  for  males  and  80  minutes  for 
females.  Remuneration  is  proposed,  and 
will  be  the  subject  of  an  experiment  in 
the  pretest.  The  pretest  is  in  preparation 
for  a  main  study  that  will  include 
interviews  with  7,200  males  and  11,800 
females  in  2001  or  2002.  There  is  no 
cost  to  the  respondent. 


Respondents 


Screening  .... 
Interviewing: 


No.  of  re- 
sponses/re- 
spondent 


Avg.  burden 

per  responses 

(in  hrs.) 

S/60 


Response  bur- 
den 
(in  hrs.) 

167 
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Respondents 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Avg.  burden 

per  responses 

(in  hrs.) 


Response  bur- 
den 
(in  hrs.) 


Males 

Females 
Verification 
Cognitive  ... 


600 
600 
200 
100 


1 

80/60 

5/60 

1 


600 

800 

17 

100 


Pretest  Total 


1,684 


3.  National  Nos  xiomial  Infections 


Surveillance  (NN 


S)  system — Renwal — 


National  Center  f(  r  Infectious  Disease 
(NCID).  The  most  recent  renewal  of  the 
NNIS  system  (OV  B  No.  0920-0012)  was 
in  1997.  The  NNI;  5  system,  which  was 
instituted  in  1970,  is  an  ongoing 
surveillance  syste  m  currently  involving 
315  hospitals  that  voluntarily  report 
their  nosocomial  nfections  data  to  the 
Centers  for  Diseaa  e  Control  and 
Prevention  (CDC)  who  aggregates  the 
data  into  a  nation  d  database.  The  data 
are  collected  usin  i  surveillance 
protocols  develop  ed  by  CDC  for  high 
risk  patient  group  5  (ICU,  high-risk 
nursery,  and  siirgical  patients). 
Instructional  manuals,  training  of 
surveillance  personnel,  and  a  computer 
surveillance  software  are  among  the 
support  that  CDC  (provides  without  cost 
to  participating  hi  ispitals  to  ensure  the 
reporting  of  accui  ate  and  uniform  data. 


The  purpose  of  the  NNIS  system  is  to 
provide  national  data  on  the  incidence 
of  nosocomial  infections  and  their  risk 
factors,  and  on  emerging  antibiotic 
resistance.  The  data  are  used  to 
determine  the  magnitude  of  various 
nosocomial  infection  problems  and 
trends  in  infection  rates  among  patients 
with  similar  risks.  They  are  used  to 
detect  changes  in  the  epidemiology  of 
nosocomial  infections  residting  from 
new  medical  therapies  and  changing 
patient  risks.  New  to  the  NNIS  system 
is  the  monitoring  of  antibiotic  resistance 
and  antimicrobial  use  in  groups  of 
patients  to  describe  the  epidemiology  of 
antibiotic  resistance  and  to  understand 
the  role  of  antimicrobial  therapy  to  this 
growing  problem.  The  NNIS  system  can 
also  serve  as  a  sentinel  system  for  the 
detection  of  nosocomial  infection 
outbreaks  in  the  event  of  national 
distribution  of  a  contaminated  medical 
product  or  device. 


The  respondent  burden  is  not  the 
same  in  each  hospital  since  the 
hospitals  can  select  from  a  wide  variety 
of  surveillance  options.  A  typical 
hospital  will  monitor  patients  for 
infections  in  two  ICUs  and  surgical  site 
infections  following  3  surgical 
operations.  The  respondent  burden 
includes  the  time  and  cost  to  collect 
data  on  nosocomial  infections  in 
patients  in  these  groups  and  the 
denominator  data  to  characterize  risk 
factors  in  the  patients  who  are  being 
monitored;  to  enter  the  data  as  well  as 
a  surveillance  plan  into  the  surveillance 
software;  to  send  the  data  to  CDC  by 
electronic  transmission;  and  complete  a 
short  annual  survey  and  administrative 
forms.  The  respondent  burden  is 
expected  to  increase  since  an  estimated 
10  hospitals  are  expected  to  enroll  into 
the  NNIS  system  each  year.  There  is  no 
cost  to  the  respondent. 


Year 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


Total  burden 
(in  hours) 


2000 
2001 
2002 


315 
325 
335 


950 
923 
967 


Total 


290,260 
299,985 
309,979 
900,224 


4.  Audience-Derived 


the  Usability  of  tqe 
the  Centers  for 
Prevention — New 
agency  for  health 
prevention,  the 
Control  and  Prev^nti 
a  role  model  for  i 
conmiunication  iito  '■ 
of  targeting  audiepces 
In  recent  years, 
new  technologies 
new  possibilities 
messages  about 
new  technologies 
opportunities  for 
populations,  they 
challenges.  Increased 
general  public 
selective  about 


Input  Regarding 
Main  Web  Site  for 
Dikease  Control  and 
—As  the  nations  lead 
promotion  and  disease 
Centers  for  Disease 

on  (CDC)  serves  as 
1  icorporating  health 
an  overall  strategy 
for  intervention. 
Internet  and  other 
have  opened  up  many 
or  communicating 
health.  Although  these 
have  yielded  great 
reaching  diverse 
have  also  created  new 
options  permit  the 
er  freedom  to  be 
types  and  sources  of 


the 


gre  at 


the 


information  to  which  they  give  their 
attention;  greater  choice  leads  to 
increased  expectations  for  greater 
sophistication.  As  the  technology  stakes 
are  raised,  the  public's  desire  for 
information  to  be  interactive, 
stimulating,  accurate,  up-to-date,  and 
individually  tailored  to  their  needs  will 
continue  to  grow. 

The  main  web  site  (v^rww.cdc.gov) 
maintained  by  the  CDC  has  evolved 
rapidly  since  its  inception  in  1994. 
Although  the  CDC  has  sought  to 
continually  meet  the  information  needs 
of  its  users,  this  task  has  become  more 
difficult  as  these  needs  have  increased 
or  changed  and  new  audiences  have 
emerged.  The  CDC  is  currently  seeking 
to  evaluate  the  current  site  and  assess  its 
effectiveness  in  meeting  the  needs  of  its 
target  audiences. 


The  goal  of  the  CDC's  Web  Site 
Redesign  &  Continuous  Improvement 
Project  is  to  obtain  input  from  both 
current  and  potential  users.  An  on-line 
survey  will  be  conducted  with  general 
public  Internet  users  to  explore  how, 
when,  and  why  users  search  the  Web  to 
obtain  health  information;  the  types  of 
information  sought;  characteristics  that 
are  important  to  them  in  a  health-related 
web  site;  and  sites  they  have  visited. 
Additionally,  users  exiting  the  CDC  web 
site  will  have  the  opportunity  to 
complete  a  survey,  known  as  a 
boimceback  form,  that  will  ask  them 
about  their  reactions  to  the  site. 
Information  on  the  estimated  annual 
respondent  burden  is  shown  in  the  table 
below.  The  total  cost  to  respondents  is 
$0.00. 
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Respondents 

Nunnber  of  re- 
spondents 

Number  of  re-       Avg.  burden    1    jotal  burden 

sponses/re-        per  response        '°f'h^T 

spondent              (in  hrs.)               ^'"  "^ ' 

General  public  responding  to  on-line  survey 

Users  of  wwwcdc  gov  responding  to  a  trounce  back  form 

1000 
10.000 

1 
1 

.25 
.20 

250 
2,000 

TOTAL                                                          

2,250 

Dated:  February  28.  2000. 
Charles  Gollmar, . 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDCj. 
[FR  Doc.  00-51.31  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-00-25] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506  (c)  (2)  (A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

1.  Evaluation  of  ATSDR  Activities 
Among  Priority  Populations — New — 
The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  mandated 
pursuant  to  the  1980  Comprehensive 
Enviroiunental  Response  Compensation 
and  Liability  Act  (CERCLA)  and  its  1986 
Amendments,  The  Superfund 
Amendments  and  Re-authorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  life  resulting  from  the 
exposure  to  hazardous  substances  into 
the  environment. 

As  the  agency  responsible  for 
determining  the  nature  and  extent  of 
health  problems  at  Superfund  sites, 
ATSDR  staff  conduct  public  health 
assessments,  health  consultations  and 
studies  that  serve  as  the  basis  for 
intervention  strategies.  ATSDR  staff 
develop  and  disseminate  to  the  public 
scientific  and  technical  reports  on  the 
health  effects  of  hazardous  substances. 
Additionally,  ATSDR  staff  collaborate 


with  other  governmental  agencies, 
external  partners  and  organizations  to 
create  and  implement  health  services, 
educational  and  preventive  programs. 

To  date,  however,  ATSDR  has  not 
conducted  agency-wide  quantitative 
research  to  evaluate  the  effectiveness  of 
its  services,  products  and  programs. 
ATSDR  staff  is  seeking  information  from 
its  priority  populations  to  determine 
their  awareness  of,  access  to  and 
utilization  of  ATSDR  products, 
programs  and  services.  ATSDR  staff  will 
also  evaluate  whether  priority 
populations  derived  health  benefits 
from  interventions. 

ATSDR's  priority  populations  include 
individuals,  health  care  providers, 
health  department  officials  and 
members  of  community  organizations 
who  live  within  two  miles  of  National 
Priority  Sites.  Randomly  stratified 
samples  of  individuals  in  these  priority 
populations  will  be  selected  and  asked 
to  answer  a  questionnaire  on  two 
separate  occasions  within  the  three-year 
project.  The  questionnaire  will  be 
designed  to  use  Computer  Assisted 
Telephone  Interviews  (CAT!)  so  that 
respondent  burden  can  be  reduced. 

ATSDR  will  use  the  data  from  this 
study  to  evaluate  and  improve  the 
effectiveness  of  health  promotion  and 
intervention  activities  in  communities. 
This  will  translate  into  more  effective 
organizational  decisions  on  resource 
utilization,  improved  performance,  and 
assessment  of  the  future  direction  of  the 
agency.  There  is  no  cost  to  the 
respondents. 


Respondents 


Individuals  in  priority  populations  .. 


No.  of  re- 
spondents per 
year 


No.  of  re- 
sponses per 
respondent 


Avg.  burden 

per  response 

(in  hrs.) 


Total  annual 

burden  (In 

hrs.) 


6,667 


1 


.33 


2.200 


2.  Emergency  Epidemic 
Investigations-(0920-0010)— Renewal— 
(Epidemiology  Program  Office,  EPO) — 
One  of  the  objectives  of  CDC's  epidemic 
services  is  to  provide  for  the  prevention 
and  control  of  epidemics  and  protect  the 
population  from  public  health  crises 
such  as  man  made  or  natural  biological 
disasters  and  chemical  emergencies. 
This  is  carried  out,  in  part,  by  training 
investigators,  maintaining  laboratory 


capabilities  for  identifying  potential 
problems,  collecting  and  analyzing  data, 
and  recommending  appropriate  actions 
to  protect  the  public's  health.  When 
state,  local,  or  foreign  health  authorities 
request  help  in  controlling  an  epidemic 
or  solving  other  health  problems,  CDC 
dispatches  skilled  epidemiologists  from 
the  Epidemic  Intelligence  Service  (EIS) 
to  investigate  and  resolve  the  problem. 
Resolving  public  health  problems 


rapidly  ensures  costs  effective  health 
CEire  and  enhances  health  promotion 
and  disease  prevention.  Annually,  the 
EIS  Program  coordinates  400  Epidemic 
Assistance  Investigations  (Epi-Aids)  and 
state-based  field  investigations. 
Epidemics  are  prevented  and  controlled 
by  mobilizing  and  deploying  CDC  staff, 
primarily  EIS  officers  to  respond  rapidly 
to  disease  outbreaks  and  disaster 
situations.  At  the  request  of  public 
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necessitating  the 
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most  data  collectioi  i 
interview  or  writtei  i 
are  one-time  efforts 
outbreak  or 

emergency  investigfation 
further  study  is  reci ); 
designed  and  separ  ite 
required.  Interview; 
as  unobtrusive  as 
minimal  informat 


the  state,  national,  or 
level-  CDC  provides 
( ipating  in 
investigations.  The 
Emetgency  Epidemic 
surve  llance  is  to  collect 
conditions  surrounding  and 
of  a  problem.  The 
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information  can  be  used 
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collected.  The  Emergency  Epidemic 
Investigations  is  the  principal  source  of 
data  on  outbreaks  of  infectious  and 
noninfectious  diseases,  injuries, 
nutrition,  environmental  health  and 
occupational  problems. 

Each  investigation  does  contribute  to 
the  general  knowledge  about  a 
particular  type  of  problem  or 
emergency,  so  that  data  collections  are 
designed  taking  into  account  similar 
situations  in  the  past.  Some 
questionnaire  have  been  standardized, 
such  as  investigations  of  outbreaks 
aboard  aircraft  or  cruise  vessels. 

The  Emergency  Epidemic 
Investigations  provides  a  range  of  data 
on  the  characteristics  of  outbreaks  and 
those  affected  by  them.  Data  collected 
include  demographic  characteristics, 
exposure  to  the  causative  agent(s), 
transmission  patterns  and  severity  of  the 
outbreak  on  the  affected  population. 
These  data,  together  with  trend  data, 
may  be  used  to  monitor  the  effects  of 
change  in  the  health  care  system, 


planning  of  health  services,  improving 
the  availability  of  medical  services  and 
assessing  the  health  status  of  the 
population. 

Users  of  the  Emergency  Epidemic 
Investigations  data  include,  but  are  not 
limited  to  EIS  Officers  in  investigating 
the  patterns  of  disease  or  injury, 
investigating  the  level  of  risky 
behaviors,  identifying  the  causative 
agent  and  identifying  the  transmission 
of  the  condition  and  the  impact  of 
interventions. 

It  is  difficult  to  predict  the  number  of 
epidemic  investigations  which  might 
occur  in  any  given  year.  The  previous 
three  years'  experience  shows  an 
annualized  burden  of  2,304  hours  and 
respondent  total  of  10,150.  Therefore, 
the  request  is  for  an  estimated  annual 
burden  of  3,000  hours.  This  represents 
an  estimated  12,000  respondents 
annually  at  15/60  hours  per  response. 
There  are  no  costs  to  respondents  other 
than  time. 


Respondents 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden 
per  response 

(in  hrs.) 


Total  Burden 
(in  tirs.) 


Total  Respondents 


12,000 


1 


15/60 


3,000 


3.  2nd  Injury  Cor  trol  and  Risk  Survey 
(ICARIS2)--New— '  'he  National  Center 
for  Injury  Preventic  n  and  Control 
(NCIPC)— This  projjct  will  use  data 
from  a  telephone  si  rvey  to  measure 
injury-related  risk  f  ictors  and  guide 
injury  prevention  aid  control  priorities, 
including  those  ide  itified  as  priorities 
in  Healthy  People  2  010  objectives  for 
the  nation.  Injuries  are  a  major  cause  of 
premature  death  an  d  disability  with 
associated  economic  costs  over  150 
billion  dollars  in  li;  etime  costs  for 
persons  injured  eacii  year.  Healthy 
People  201 0  object!  ves  and  the  recent 
report  from  the  Institute  of  Medicine, 
Reducing  the  Burdt  n  of  Injury,  call  for 
reducing  this  toll.  1 1  addition  to 
national  efforts,  NCIPC  funds  injury 
control  programs  al  the  state  and  local 
levels.  These  progri  ims  need  data  both 
to  establish  their  pi  evention  priorities 


and  monitor  their  performance.  The  use 
of  outcome  data  (e.g.,  fatal  injuries)  for 
measuring  program  effectiveness  is 
problematic  because  cause-specific 
events  are  relatively  rare  and  because 
data  on  critical  risk  factors  (e.g.,  was  a 
helmet  worn  in  a  fatal  bike  crash,  was 
a  smoke  detector  present  at  a  fatal  fire?) 
are  often  missing.  Because  these  risk 
factors  are  early  in  the  causal  chain  of 
injury,  they  are  what  injury  control 
programs  target  to  prevent  injuries. 
Accordingly,  monitoring  the  level  of 
injury  risk  factors  in  a  population  can 
help  programs  set  priorities  and 
evaluate  interventions. 

The  first  Injiuy  Control  and  Risk 
Survey  (ICARIS),  conducted  in  1994, 
was  a  remdom  digit  dial  telephone 
siu^ey  that  collected  injury  risk  factor 
and  demographic  data  on  5,238  English- 
and  Spanish-speaking  adults  (>18  jrrs- 
old)  in  the  United  States.  Proxy  data 


were  collected  on  3,541  children  <15 
years  old.  More  than  a  dozen  peer- 
reviewed  scientific  reports  have  been 
published  from  the  ICARIS  data,  on 
subjects  including  dog  bites,  bicycle 
helmet  use,  residential  smoke  detector 
usage  and  fire  escape  practices,  attitudes 
towards  violence,  suicidal  ideation  and 
behavior,  and  compliance  with  pediatric 
injiiry  prevention  counseling.  Five  years 
have  elapsed  since  ICARIS,  and  a  repeat 
survey  is  needed  for  monitoring  the 
injury  risk  factor  status  of  the  nation  at 
the  start  of  the  millennium.  Further,  by 
using  data  collected  in  ICARIS  as  a 
baseline,  ICARIS2  can  measure  changes 
and  gauge  the  impact  of  injury 
prevention  policies.  ICARIS2  may  also 
serve  as  the  only  readily  available 
source  of  data  to  measure  several  of  the 
Healthy  People  2010  injury  prevention 
objectives.  Total  cost  to  respondent  $0. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Avg.  burden 
per  response 

(in  hrs.) 


Total  burden 
(in  hrs.) 


Adults  >  18  y/o 
Total  


10,000 


.50 


5,000 
5,000 


4.  2001  National 
Survey,  Basic  Mod 


iealth  Interview, 
le (0920-0214)— 


Revision — The  National  Center  for 
Health  Statistics  (NCHS)— The  annual 


National  Health  Interview  Survey 
(NHIS)  is  a  basic  source  of  general 
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statistics  on  the  health  of  the  U.S. 
population.  Due  to  the  integration  of 
health  siu^eys  in  the  Department  of 
Health  and  Human  Services,  the  NHIS 
also  has  become  the  sampling  frame  and 
first  stage  of  data  collection  for  other 
major  surveys,  including  the  Medical 
Expenditure  Panel  Survey,  the  National 
Survey  of  Family  Growth,  and  the 
National  Health  and  Nutrition 
Examination  Survey.  By  linking  to  the 
NHIS,  the  analysis  potential  of  these 
surveys  increases.  The  NHIS  has  long 
been  used  by  government,  university, 
and  private  researchers  to  evaluate  both 
general  health  and  specific  issues,  such 
as  cancer,  AIDS,  and  childhood 
immunizations.  Journalists  use  its  data 
to  inform  the  general  public.  It  will 
continue  to  be  a  leading  source  of  data 


for  the  Congressionally-mandated 
"Health  US"  and  related  publications, 
as  well  as  the  single  most  important 
source  of  statistics  to  track  progress 
toward  the  National  Health  Promotion 
and  Disease  Prevention  Objectives, 
"Healthy  People  2000." 

Because  of  survey  integration  and 
changes  in  the  health  and  health  care  of 
the  U.S.  population,  demands  on  the 
NHIS  have  changed  and  increased, 
leading  to  a  major  redesign  of  the 
annual  core  questionnaire,  or  Basic 
Module,  and  a  redesign  of  the  data 
collection  system  from  paper 
questionnaires  to  computer  assisted 
personal  interviews  (CAPI).  Those 
redesigned  elements  were  partially 
implemented  in  1996  and  fully 
implemented  in  1997  and  are  expected 


to  be  in  the  field  until  2006.  This 
clearance  is  for  the  fifth  full  year  of  data 
collection  using  the  Basic  Module  on 
CAPI,  and  for  implementation  of  the 
second  "Periodic  Module",  which 
include  additional  detail  questions  on 
conditions,  access  to  care,  disabilities, 
and  health  care  utilization.  The 
"Periodic  Module"  will  repeat  a  similar 
survey  conducted  in  1992,  and  will  help 
track  many  of  the  Health  People  2010 
objectives.  This  data  collection,  planned 
for  January-December  2001 ,  will  result 
in  publication  of  new  national  estimates 
of  health  statistics,  release  of  public  use 
micro  data  files,  and  a  sampling  frame 
for  other  integrated  surveys.  The  total 
cost  to  respondents  is  estimated  at 
$70,860  for  the  whole  survey. 


Respondents 


h4o.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Avg.  tHjrden 
per  response 


Total  burden 
(in  hrs.) 


Family  

Sample  adult 
Sample  child 

Total  


42,000 
42,000 
18,000 


0.35 
0.70 
0.25 


14,700 

29,400 

4,500 


48.600 


Dated:  February  28,  2000. 
Charles  GoHraar, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation  Centers  for  Disease 
Control  and  Prevention  (CDC). 
|FR  Doc.  00-5132  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMEril  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Docket  No.  OOF-0792] 

The  Procter  &  Gamble  Co.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Procter  &  Gamble  Co.  (P&G)  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  regarding  olestra  be 
amended  by  removing  the  requirement 
for  the  label  statement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  D.  Ditto,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3102. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (sec.  409(b)(5)  (21  U.S.C. 
348(b)(5))),  notice  is  given  that  a  food 


additive  petition  (FAP  0A4708)  has 
been  filed  by  P&G,  Winton  Hill 
Technical  Center,  6071  Center  Hill  Ave., 
Cincinnati,  OH  45224.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  172.867  Olestra  (21  CFR 
172.867)  by  removing  the  requirement 
for  the  label  statement  prescribed  in 
§  172.867(e). 

Olestra  is  a  food  additive  that  is 
approved  for  use  in  place  of  fats  and  oils 
in  prepackaged  ready-to-eat  savory 
snacks  (§  172.867).  Olestra  is  not 
digested  to  any  appreciable  degree  in 
the  human  gut  and  is  not  absorbed  or 
metabolized  by  the  body. 

In  the  Federal  Register  of  June  23, 
1987  (52  FR  23606),  FDA  announced 
that  P&G  had  filed  a  petition  (FAP 
7A3997)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  olestra.  FDA 
subsequently  published  a  final  rule 
approving  olestra  for  use  in  savory 
snacks(61  FR  3118,  January  30,  1996) 
after  completing  its  evaluation  of  the 
relevant  data  and  information.  Prior  to 
the  issuance  of  the  final  rule,  FDA 
convened  a  public  meeting  of  its  Food 
Advisory  Committee  (FAC)  on 
November  14  through  17,  1995,  to 
undertake  a  scientific  discussion  of  the 
agency's  evaluation  of  the  safety  data  in 
the  petition.  As  a  result  of  the  4-day 
FAC  meeting,  a  substantial  portion  of 
the  relevant  safety  data  on  olestra  was 
publicly  discussed  in  detail  by  both 


proponents  and  opponents  of  olestra's 
approval,  as  well  as  by  members  of  the 
FAC. 

In  issuing  the  olestra  final  rule,  FDA 
carefully  considered  the  proper  labeling 
for  foods  containing  the  additive.  This 
issue  was  also  discussed  in  detail  before 
the  FAC.  As  noted,  olestra  is  not 
absorbed,  and  it  passes  through  the 
gastrointestinal  (GI)  tract  intact.  Data 
from  clinical  studies  submitted  by  P&G 
in  support  of  its  original  petition  show 
that  consumption  of  olestra  with  a  meal 
can  affect  the  absorption  of  certain  fat- 
soluble  vitamins  and  nutrients,  which 
partition  into  the  olestra.  The  petitioner 
and  FDA  agreed  that  these  fat-soluble 
vitamins  needed  to  be  added  to  the 
snacks  to  compensate  for  any  such 
effect,  and  that  this  addition  of  vitamins 
was  not  equivalent  to  fortification. 
These  data  also  show  that  olestra  has 
the  potential  to  cause  certain  GI  effects 
such  as  abdominal  cramping  and  loose 
stools.  FDA  determined  that  consumers 
needed  to  know  about  any  potential 
effects  of  olestra  on  the  GI  system. 

In  view  of  the  record  before  the 
agency,  FDA  concluded  that  olestra- 
containing  products  would  need  to 
carry  an  information  statement  in  order 
for  such  products  to  avoid  being 
misbranded  within  the  meaning  of  21 
U.S.C.  343(a)(1)  and  321(n).  Therefore, 
the  final  rule  (§  172.867(e))  required  that 
foods  containing  olestra  be  labeled  with 
the  following  statement  in  a  boxed 
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format:  "This  Prod 
Olestra  may  cause 
and  loose  stools 
absorption  of  some 
nutrients.  VitaminsiA 
been  added."  This 
established  under 
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Although  immedia 
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interested  members  of  the  public  made 
presentations  to  the  Committee.  At  the 
meeting,  there  was  considerable 
discussion  of  the  label  required  by 
§  1 72.867(e),  with  a  range  of  views 
expressed.  The  complete  set  of 
transcripts  of  the  Jime  1998  FAC 
meeting  is  publicly  available  through 
FDA's  Internet  site  at  http:// 
www.fda.gov/ohrms/dockets/ac/ 
cfsan98t.htm#Food  Advisory  Committee 
(choose  June  15,  16,  and  17). 

Since  the  June  1998  FAC  meeting, 
P&G  as  well  as  other  interested  parties 
have  submitted  additional  information 
and  analyses  of  the  required  label 
statement  to  FDA.  The  recent 
submissions  include  a  report  from  a 
multi-disciplinary  panel  assembled  by 
P&G  and  charged  with  examining  the 
scientific  evidence,  as  well  as  the  legal 
and  policy  precedents,  in  regard  to  the 
label  statement.  The  panel  report  also 
includes  information  from  the  ongoing 
passive  surveillance,  and  additional 
consumer  perception  studies  regarding 
the  olestra  label. 

On  December  2,  1999,  P&G  submitted 
the  food  additive  petition  that  is  the 
subject  of  this  filing  notice;  the  petition 
requests  that  the  food  additive 
regulations  be  amended  to  eliminate  the 
requirement  for  the  olestra  label 
statement.  P&G  contends  that  the  weight 
of  the  scientific  evidence  collected  since 
the  1996  approval  establishes  that  the 
label  statement  contains  inaccurate 
information  and  is  not  understood  by 
consumers.  Accordingly,  P&G  claims 
that  the  olestra  label  misleads 
consumers  and  thus  misbrands  the 
products  on  which  it  appears.  P&G  also 
asserts  that  the  label  statement  does  not 
convey  material  information  and,  thus, 
is  not  authorized  under  sections 
403(a)(1)  and  201(n)  of  the  act  (21  U.S.C. 
343(a)(1)  and  321{n))  The  material  that 
P&G  relies  on  to  support  its  contentions 
has  been  incorporated  into  its  petition, 
FAP  0A4708.  Much  of  that  material  has 
been  publicly  available  since  the  June 
1998  FAC  meeting. 

In  light  of  the  substantial  public 
interest  in  this  matter  and  the  previous 
public  discussion  and  comment  on  the 
olestra  label,  FDA  has  determined  that 
it  is  appropriate  to  make  a  copy  of  FAP 
0A4708  available  at  the  agency's 
Dockets  Management  Branch,  Docket 
No.  OOF-0792.  Relevant  information 
incorporated  into  FAP  0A4708  includes 
copies  of  various  reports  and  published 
studies  conducted  or  sponsored  by  the 
petitioner,  as  well  as  a  report  produced 
by  the  multi-disciplinary  panel 
assembled  by  P&G  to  evaluate  the  label 
statement.  Also  referenced  in  the 
petition  are  consumer  perception 
studies  on  the  olestra  label  conducted 


by  Frito-Lay.  Inc.,  in  1996  and  1999,  as 
well  as  a  variety  of  other  published 
scientific  references,  and  various  letters 
submitted  to  the  agency  regarding  the 
labeling  of  olestra-containing  snacks. 
The  petition  also  discusses  other 
information  relevant  to  the  olestra  label 
which  can  be  found  in  Docket  No.  87F- 
0179.  These  include  comments  received 
in  response  to  the  agency's  request  for 
conmients  on  the  label  statement  in  the 
olestra  final  rule  (January  30,  1996),  and 
reports  submitted  by  CSPI. 

FDA  often  receives  comments  on  food 
additive  petitions,  especially  those  for 
which  there  is  a  high  level  of  public 
interest.  Although  section  409  of  the  act 
establishes  no  conmient  period  for  food 
additive  petitions,  and  the  agency  does 
not  solicit  comments  in  notices 
armouncing  the  filing  of  a  food  additive 
petition,  it  is  FDA's  customary  practice 
to  consider  any  relevant  comments 
submitted  regarding  such  petitions.  In 
the  case  of  olestra,  much  of  the  material 
relevant  to  the  label  issue  raised  by  the 
petition  was  submitted  to  the  agency 
since  the  final  rule  published,  and  the 
bulk  of  that  material  was  available  and 
discussed  at  the  June  1998  FAC 
meeting.  Consistent  with  section  409  of 
the  act.  FDA  will,  as  part  of  the  review 
of  P&G's  petition,  fairly  evaluate  all  the 
evidence  of  record,  including  relevant 
comments  received  by  the  agency  that 
become  part  of  the  record. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirormient.  Therefore, 
neither  an  envirormiental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  February  15,  2000. 
Alan  M.  Rulis, 

Director.  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  00-5096  Filed  3-2-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-0785] 

Draft  Guidance  for  Industry;  Guidance 
on  Medical  Device  Patient  Labeling; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
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"Guidance  on  Medical  Device  Patient 
Labeling."  This  draft  guidance  is  not 
final  nor  is  it  in  effect  at  this  time.  This 
draft  guidance  describes  how  to  make 
medical  device  patient  labeling 
understandable  to  and  usable  by 
patients  (or  family  members  or  other  lay 
persons  caring  for  patients).  It  is 
intended  to  assist  manufacturers  in  their 
development  and  reviewers  in  their 
review  and  evaluation  of  medical  device 
patient  labeling.  This  draft  guidance  is 
designed  to  help  assure  safe  and 
effective  use  of  medical  devices  through 
medical  device  patient  labeling  that 
informs  patients  or  their  lay  caregivers 
about  proper  use,  risks,  and  benefits  of 
the  device  in  language  they  can 
understand. 

DATES:  Submit  written  comments  on 
this  draft  guidance  by  June  2,  2000. 
ADDRESSES:  Submit  v^ritten  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  entitled  "Guidance  on 
Medical  Device  Patient  Labeling"  to  the 
Division  of  Small  Manufacturers 
Assistance  (DSMA)  (HFZ-220),  Center 
for  Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443- 
8818.  Submit  written  comments 
concerning  this  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  G.  Silberberg,  Center  for  Devices 
and  Radiological  Health  (HFZ-230), 
Food  and  Drug  Administration,  1350 
Piccard  Dr..  Rockville,  MD  20850,  301- 
594-1217. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  draft  guidance  provides 
information  on  the  content,  format,  and 
orgemization  of  information  that  patients 
need  to  use  medical  devices  safely  and 
effectively.  It  also  gives  principles  for 
writing  and  presenting  patient 
information  in  a  manner  most 
understandable  and  usable  to  patients 
and  their  lay  caregivers.  With  an 
increase  in  patient  use  of  complex 
medical  devices  previously  used 
primarily  by  skilled  and  knowledgeable 
health-care  professionals,  effective 
medical  device  patient  labeling  has 
become  increasingly  important  in 


helping  to  assure  the  safe  and  effective 
use  of  devices. 

n.  Significance  of  Guidance 

This  draft  guidance  dociunent 
represents  the  agency's  current  thinking 
on  medical  device  patient  labeling.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  die  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

in.  Electronic  Access 

In  order  to  receive  "Guidance  on 
Medical  Device  Patient  Labeling"  via 
yoiu'  fax  machine,  call  the  CDRH  Facts- 
On-Demand  (FOD)  system  at  800-899- 
0381  or  301-827-0111  from  a  touch- 
tone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  second  voice  prompt  press  2,  and 
then  enter  the  document  number  (1128) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Intenet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  the  Medical 
Device  Patient  Labeling,  device  safety 
alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The 
document  entitled  "Guidance  on 
Medical  Device  Patient  Labeling"  will 
be  available  at  http://www.fda.gov/ 
cdrh/HumanFactors.html. 

rv.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance  by  June  2,  2000.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 


identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  28,  2000. 

Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 

(FR  Doc.  00-5086  Filed  2-28-00;  4:36  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-1971 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration.  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Himian  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  oirrently 
approved  collection. 

Title  of  Information  Collection: 
Maximizing  the  Effective  Use  of 
Telemedicine:  A  Study  of  the  Effects. 
Cost  Effectiveness  and  Utilization 
Patterns  of  Consultations  via 
Telemedicine. 

Form  No.:  HCFA-R-197  (OMB# 
0938-0705). 

Use:  This  study  deals  with  several 
issues  of  importance  to  HCFA  regarding 
the  recent  proliferation  of  Telemedicine 
programs.  The  primary  goal  of  this 
study  is  to  develop  policy 
recommendations  for  Medicare 
concerning  utilization  review  and 
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payment  methods  For  Telemedicine 
services.  The  major  objective  is  to 
evaluate  the  use  ol  interactive  v  iJeo 
Telemedicine  con!  ultation. 
Recommendations  will  be  based  on 
analysis  of  the  use  of  Telemedicine  for 
such  medical  cons  ultation. 

Frequency:  Othe  r:  periodically. 

Affected  Public:  Individuals  or 
households,  Businsss  or  other  for-profit, 
and  Not-for-profit  nstitutions. 

Number  ofResp  mdents:  1 ,450. 

Total  Annual  Re  sponses:  84,235. 

Total  Annual  Hi  lurs:  360. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwc  rk  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  httii://wv\rw.hcfa.gov/ 
regs/prdact95.htm  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  nun  iber,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.g)v,  or  call  the  Reports 
Clearance  Office  ai  (410)  786-1326. 
Written  commentsland 
reconmiendations  for  the  proposed 
information  coUecpons  must  be  mailed 
within  60  days  of  tnis  notice  directly  to 
the  HCFA  Paperwc  irk  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  InJFormation  Services, 
Security  and  Stanc  ards  Group,  Division 
of  HCFA  Enterprisj  Standards, 
Attention:  Dawn  V  'illinghan.  Room  N2- 
14-26,  7500  Secur  ty  Boulevard, 
Baltimore,  Marylaj  id  21244-1850. 

Dated:  February  24,  2000. 
John  P.  Burke  HI. 
HCFA  Reports  Chare  nee 
of  Information  Serviqps 
Standards  Group.  Di 
Enterprise  Standards 
(FR  Doc.  00-5106  Fil  ed  3-2-00;  8:45  am 
BILUNG  CODE  4120-03-f 
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DEPARTMENT  OF^HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Finanbing  Administration 
[Document  Identifiei:  HCFA-R-0280] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Reques : 

Care 


HIS 
requiremi  nt 
^th? 


1995, 


agency:  Health 
Administration, 
with  the 
3506(c)(2)(A)  of 
Reduction  Act  of 
Financing  Admini  stration 
Department  of  Hej  1th 
Services,  is  publis  ling 
simmiary  of  propo  >ed 
public  comment 
invited  to  send  coAiments 
burden  estimate  oi 


Financing 
In  compliance 
of  section 
Paperwork 

the  Health  Care 
(HCFA). 
and  Human 
the  following 
collections  for 
I  iterested  persons  are 
regarding  this 
any  other  aspect  of 


this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection. 

Title  of  Information  Collection: 
Medigap  Compare. 

HCFA  Form  Number:  HCFA-R-0280 
(OMB  approval  #:0938-0767). 

Use:  HCFA  collects  plan-specific 
Medigap  data,  including  but  not  limited 
to  premiums  charged  and  additional 
benefits  offered,  from  each  insurer 
offering  Medigap  plans.  The  data 
collection  occurs  electronically.  The 
data  are  provided  on  www.medicare.gov 
to  assist  beneficiaries  in  obtaining 
accurate  information  on  all  their  health 
care  coverage  options. 

Frequency:  Annually,  and  semi- 
annually if  needed. 

Affected  Public:  Business  or  other  for- 
profit,  Federal  Government.  State,  Local, 
or  Tribal  Government,  not-for-profit 
institutions. 

Number  of  Respondents:  300. 

Total  Annual  Responses:  450. 

Total  Annual  Burden  Hours:  75. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  HCFA  Enterprise  Standards. 
Attention:  Julie  Brown.  Room  N2-14- 
26.  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 


Dated:  February  17.  2000. 
John  P.  Burke  m, 

Reports  Clearance  Officer,  Office  of 

Information  Sennces,  Security  and  Standards 

Group,  Division  of  HCFA  Enterprise 

Standards. 

[FR  Doc.  00-5108  Filed  3-2-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-43] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  acciu-acy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Application  for  Health  Insurance 
Benefits  Under  Medicare  For 
Individuals  With  Chronic  Renal  Disease 
and  Supporting  Regulations  in  42  CFR 
406.13. 

Form  iVo..HCFA-0043  (OMB  #0938- 
0080). 

Use:  This  form  is  used  as  a  standard 
method  of  eliciting  information 
necessary  to  determine  entitlement  to 
Medicare  under  the  end  stage  renal 
disease  provision  of  the  law.  This  form 
was  developed  to  satisfy  the 
requirements  of  law  and  regulations  and 
provide  a  form  for  eligible  individuals 
to  apply  for  Medicare  entitlement. 

Frequency:  Other;  one  time  only. 

Affected  Public:  Individuals  or 
households.  Federal  Govenmient,  and 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  60,000. 
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Total  Annual  Responses:  60,000. 

Total  Annual  Hours:  26,000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or    E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  24,  2000. 
John  P.  Burke  HI, 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-5107  Filed  3-2-O0;  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-2744] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 


Title  of  Information  Collection:  End 
Stage  Renal  Disease  Medical 
Information  System  ESRD  Facility 
Survey. 

Form  No.:  HCFA-2744  (0938-0447); 

Use:  The  ESRD  Facility  Survey  form 
is  completed  armually  by  Medicare 
approved  providers  of  dialysis  and 
transplant  services.  The  HCFA-2744  is 
designed  to  collect  information 
concerning  treatment  trends,  utilization 
of  services  and  patterns  of  practice  in 
treating  ESRD  patients. 

Frequency:  Aimually. 

Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions. 

Number  of  Respondents:  3,761. 

Total  Annual  Responses:  3,761. 

Total  Annual  Hours  Requested: 
30,088. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
Vkrww.hcfa.gov/regs/prdact95.htm,  or    E- 
mail  your  request,  including  your 
address  and  phone  nimiber,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  January  24,  2000. 
John  P.  Burke  ID. 

HCFA  Reports  Clearance  Officer,  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-5197  Filed  3-2-00;  8:45  am) 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Healthcare  Integrity  and  Protection 
Data  Bank:  Announcement  of  Opening 
Date  for  Querying  and  User  Fees 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  final 
regulations  implementing  the 
Healthcare  Integrity  and  Protection  Data 
Bank  (HIPDB)  published  in  the  Federal 
Register  on  October  26,  1999  (64  FR 
57740),  the  Office  of  Inspector  General 
(OIG)  is  announcing  that  the  data  bank 


will  become  operational  for  purposes  of 
requesting  information  (querying)  on 
health  care  practitioners,  providers  or 
suppliers,  on  March  6,  2000.  The  HIPDB 
had  become  operational  for  purposes  of 
reporting  information  and  accepting 
self-queries,  as  set  forth  in  a  Federal 
Register  notice  published  on  November 
22,  1999  (64  FR  58851).  In  addition,  the 
Department  now  is  exercising  its 
authority  to  impose  a  $4  fee  for  queries 
submitted  by  authorized  entities  to 
query  the  HIPDB,  and  a  $10  fee  for  use 
of  the  Interactive  Search  Capability  of 
the  data  bank  that  is  available  to 
authorized  law  enforcement  agencies.  In 
accordance  with  §61.13  of  the  HIPDB 
final  regulations,  the  HIPDB  will  assess 
a  fee  on  all  requests  for  information, 
except  requests  from  Federal  agencies. 
SUPPLEMENTARY  INFORMATION: 

1.  Opening  Date  for  Querying 

The  HIPDB  will  accept  queries  from 
authorized  entities,  including 
authorized  law  enforcement  agencies, 
beginning  March  6,  2000.  To  submit 
queries,  registered  entities  must  use  the 
HIPDB  website  at  www.npdb- 
hipdb.com.  Specific  guidelines  for 
querying  also  can  be  found  on  this 
website. 

2.  User  fee  amount 

Section  1128E(d)(2)  of  the  Social 
Security  Act  (the  Act),  as  added  by 
section  221(a)  of  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  of  1996,  specifically  authorizes 
the  establishment  of  fees  for  the  costs  of 
processing  requests  for  disclosure  and 
for  providing  such  information,  cmd  the 
final  regulations  at  45  CFR  part  61  set 
forth  the  criteria  and  procedures  for 
information  to  be  reported  to  and 
disclosed  by  the  HIPDB.  The  Act 
requires  that  the  Department  recover  the 
full  costs  of  operating  the  HIPDB 
through  user  fees.  In  determining  any 
changes  in  the  amount  of  the  user  fee, 
the  Department  is  emploving  the  criteria 
set  forth  in  §61. 13(b)  of  the  HIPDB 
regulations. 

Specifically.  §61. 13(b)  states  that  the 
amount  of  each  fee  will  be  determined 
based  on  the  following  criteria: 

•  Direct  and  indirect  personnel  costs; 

•  Physical  overhead,  consulting,  and 
other  indirect  costs  including  rent  and 
depreciation  on  land,  buildings  and 
equipment; 

•  Agency  management  and 
supervisory  costs; 

•  Costs  of  enforcement,  research  and 
establishment  of  regulations  and 
guidance; 

•  Use  of  electronic  data  processing 
equipment  to  collect  and  maintain 
information,  i.e..  the  actual  cost  of  the 
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service,  including  i  ;omputer  search 
time,  runs  and  prii  touts;  and 

•  Any  other  dire  ct  or  indirect  costs 
related  to  the  prov;  sion  of  services. 

In  conjunction  w  ith  the  opening  of 
the  HIPDB  for  repo  rting  and  as  part  of 
its  obligations  und  ;r  the  Privacy  Act, 
the  Department  had  previously 
announced  a  $10  f(  se  for  health  care 
practitioners,  prov  ders  or  suppliers  to 
self-query  (64  FR  5B851).  Based  on  the 
above  criteria,  the  Department  is  now 
establishing  a  $4  ft  e  for  queries 
submitted  by  auth(  rized  entities  emd  a 
$10  dollar  fee  for  i;  se  of  the  Interactive 
Search  Capability  OSC)  available  to 
authorized  law  enforcement  agencies. 
The  ISC  permits  fr(  le-form  queries  that 
are  expressly  designed  to  conform  to  the 
investigative  natvir ;  of  the  request,  and 
that  typically  conti  in  significantly  less 
identifying  informi  tion  than  the 
standard  structure( ;  queries  available  to 
non-law  enforcem*  nt  entities.  The  ISC 
involves  far  more  c  ata  processing  and 
greater  cost  per  rec  uest.  This  additional 


cost  is  the  result  oj 


iterative,  interactive  algorithm  to  narrow 
a  result  to  one  app:  opriate  record  from 
an  initial  return  of  up  to  100  records. 
When  an  authori  zed  entity  query  is 
submitted  for  infoi  mation  on  one  or 
more  health  care  p  -actitioners 
providers  or  suppl 
total  fee  will  be  $4 


Ac  ivity 


Centers  for  the  Apjlication  of  Prevention 
Technologies  (CAP  7). 


•  SAMHSA/CSAP  i 
creased  slightly  usinc 
pected  to  be  $1 .5  mi 
levels  for  each  budi 
sharing  SAMHSA/C 
use. 


got 
SA 


The  actual 
awards  and  their 
depending  on 
requirements  and 
quality  of  applicat 
2000  funds  for 
this  announcemen : 
by  the  Congress 
106-113.  SAMHSA 
procedures  for 
Advisory  Council 
cooperative 
were  published  in 
(Vol.  58,  No.  126) 


peer 


IS  sase 


The  Public  Health 
committed  to  achi  sving 
promotion  and  di 
objectives  of  Healt^iy 
PHS-led  national 
priority  areas 


the  need  to  use  an 


ers,  the  appropriate 
multiplied  by  the 


number  of  individuals  or  organizations 
about  whom  information  is  being 
requested.  When  an  authorized  law 
enforcement  agency  uses  the  ISC  to 
obtain  information  on  an  individual  or 
entity,  the  cost  will  be  $10  for  each 
individual  or  entity  that  the  authorized 
law  enforcement  agency  enters  into  the 
ISC. 

In  order  to  minimize  administrative 
costs,  the  Department  will  accept 
queries  submitted  by  authorized  entities 
and  authorized  law  enforcement 
agencies  by  credit  card  or  electronic 
funds  transfer.  This  fee  is  effective 
beginning  March  6.  2000.  The 
Department  will  continue  to  accept 
payment  for  self-queries  only  by  credit 
card.  The  HIPDB  accepts  Visa. 
MasterCard,  and  Discover.  To  submit 
queries,  registered  entities  (including 
law  enforcement  agencies)  must  use  the 
HIPDB  website  at  www.npdb- 
hipdb.com. 

The  Department  will  continue  to 
review  the  user  fee  periodically,  and 
will  revise  it  as  necessary.  Any  changes 
in  the  fee  and  its  effective  date  will  be 
announced  through  notice  in  the 
Federal  Register. 

Dated:  February  23,  2000. 
June  Gibbs  Brown, 

Inspector  General. 

[FR  Doc.  00-5169  Filed  3-2-00;  8:45  am] 

BILLING  COOE  41S2-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental' 
Health  Services  Administration.  HHS. 

ACTION:  Notice  of  Funding  Availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP)  announces  the 
availability  of  FY  2000  funds  for  grants 
for  the  following  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  4  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  Parts  I  and  II  of  the 
Guidance  for  Applicants  (GFA)  before 
preparing  an  application.  Part  I  is 
entitled  Cooperative  Agreement  for 
Centers  for  the  Application  of 
Prevention  Technologies  (CAPT).  Part  II 
is  entitled  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements. 


Application 
deadline 


4/26/00 


Estimated  funds  available,  FY 
2000 


$7.5  million* 


Estimated  no, 
awards 


of 


five 


Project  period 


3  years 


making  $7.5  million  available  to  support  approximately  five  awards  under  this  GFA  in  FY  2000.  This  amount  may  be  in- 
SAMHSA/CSAP  funds  in  each  future  year  of  the  project  period  by  up  to  $3  million.  The  average  award  in  FY  2000  is  ex- 
ion  in  total  (direct  plus  indirect  costs),  assuming  the  award  is  funded  by  SAMHS/VCSAP  funds  exclusively.  Actual  funding 
period  may  be  significantly  augmented  on  a  discretionary  basis  if  current  exploratory  talks  with  other  federal  agencies 
P's  interest  in  substance  abuse  prevention  result  in  interagency  agreements  transferring  funds  to  use  for  this  program's 


amoiint  available  for 
a  location  may  vary, 
una)  iticipated  program 
1  he  number  and 
ons  received.  FY 
the  [activity  discussed  in 
were  appropriated 
udder  Public  Law  No. 
s  policies  and 
review  and 
eview  of  grant  and 
agreement  applications 

the  Federal  Register 
on  July  2.  1993. 


Service  (PHS)  is 

the  health 

prevention 

People  2000. a 

^ctivity  for  setting 

The  SAMHSA  Centers' 


substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HIV  Infection;  and 
Surveillance  and  Data  Systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or 
Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone:  202-512-1800). 

SAMHSA  has  published  additional 
notices  of  available  funding 
opportunities  for  FY  2000  in  past  issues 
of  the  Federal  Register. 


General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  6/99;  OMB  No.  0920- 
0428).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from  the  organization  specified 
for  the  activity  covered  by  this  notice 
(see  Section  4). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
in  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information. 
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including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  described  in 
Section  4  are  also  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov). 

Application  Submission 

Applications  must  be  submitted  to: 
SAMHSA  Programs,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  Suite  1040,  6701  Rockledge 
Drive  MSC-7710,  Bethesda,  Maryland 
20892-7710* 

(*Applicants  who  wish  to  use  express 
mail  or  courier  service  should  change 
the  zip  code  to  20817.) 

Application  Deadlines 

The  deadline  for  receipt  of 
applications  is  April  26,  2000. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  4). 

Programmatic  Information 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process. 


SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  evervday  practice. 

SAMHSA's  FY  2000  Knowledge 
Development  and  Application  (KD&A) 
agenda  is  the  outcome  of  a  process 
whereby  providers,  services  researchers, 
consumers.  National  Advisory  Council 
members  and  other  interested  persons 
participated  in  special  meetings  or 
responded  to  calls  for  suggestions  and 
reactions.  From  this  input,  each 
SAMHSA  Center  developed  a  "menu" 
of  suggested  topics.  The  topics  were 
discussed  jointly  and  an  agency  agenda 
of  critical  topics  was  agreed  to.  The 
selection  of  topics  depended  heavily  on 
policy  importance  and  on  the  existence 
of  adequate  research  and  practitioner 
experience  on  which  to  base  studies. 
While  SAMHSA's  FY  2000  KD&A 
program  will  sometimes  involve  the 
evaluation  of  some  delivery  of  services, 
they  are  services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  it  is 
question-focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  and  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communication 
means. 

SAMHSA  also  continues  to  fund 
legislatively-mandated  services 
programs  for  which  funds  are 
appropriated. 

2.  Special  Concerns 

SAMHSA's  legislatively-mandated 
.  services  programs  do  provide  funds  for 
mental  health  and/or  substance  abuse 
treatment  and  prevention  services. 
However,  SAMHSA's  KD&A  activities 
do  not  provide  funds  for  mental  health 
and/or  substance  abuse  treatment  and 
prevention  services  except  sometimes 
for  costs  required  by  the  particular 
activity's  study  design.  Applicants  are 
required  to  propose  true  knowledge 
application  or  knowledge  development 
application  projects.  Applications 
seeking  funding  for  services  projects 


under  a  KD&A  activity  will  be 
considered  nonresponsive. 

Applications  that  are  incomplete  or 
nonresponsive  to  the  GFA  will  be 
returned  to  the  applicant  without 
further  consideration. 

3.  Criteria  for  Review  and  Funding 

3.1  General  Review  Criteria 

Review  criteria  that  will  be  used  by 
the  peer  review  groups  are  specified  in 
the  application  guidance  material. 

3.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 

4.  Special  FY  2000  SAMHSA  Activities 

Cooperative  Agreement  for  Centers  for 
the  Application  of  Prevention 
Technologies  (short  title:  CAPT,  SPOO- 
005). 

•  Application  Deadline:  The  receipt 
date  is  April  26.  2000. 

•  Purpose:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Substance  Abuse  Prevention  (CSAP) 
announced  the  availability  of  funds  to 
continue  the  development  and 
operation  of  the  Centers  for  the 
Application  of  Prevention  Technologies 
(CAPTs)  in  five  regional  sites.  The 
CAPTs  provide  their  clients  with 
technical  assistance  and  training  in 
order  to  apply  consistently  the  latest 
research-based  knowledge  about 
effective  substance  abuse  prevention 
programs,  practices,  and  policies.  The 
CAPTs'  primary  clients  are  States 
receiving  funds  through  CSAP's  State 
Incentive  Cooperative  Agreements  for 
Commimity-Based  Action  (SIGs) 
Program,  other  States,  U.S.  Jurisdictions, 
Tribes,  and  Territories.  Other  clients 
include  communities,  prevention 
organizations,  and  practitioners.  The 
CAPT  program  is  part  of  the  DHHS 
Secretarial  Initiative  called  the  Youth 
Substance  Abuse  Prevention  Initiative, 
and  it  is  a  major  national  resource 
supporting  the  dissemination  and 
application  of  substance  abuse 
preventive  interventions  that  are 
scientifically  sound  and  effective. 

•  Eligible  Applicants:  Applications 
are  open  to  any  organization  with  the 
expertise  and  capacity  to  operate  one  of 
the  five  regional  CAPTs.  Applications 
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may  be  submitted  b  !  domestic  public 
and  private  non-pro  fit  and  for  profit 
entities,  such  as  uni  ts  of  State  or  local 
government,  community-based 
organizations,  univ«  rsities,  colleges,  and 
hospitals. 

•  Amount:  SAM?  SA/CSAP  is  meiking 
$7.5  million  availab  e  to  support 
approximately  five  i  wards  under  this 
GFA  in  FY  2000.  Th  is  amount  may  be 
increased  slightly  ui  ing  SAMHSA/ 
CSAP  fluids  in  each  futiu^  year  of  the 
project  period  by  up  to  $3  million.  The 
average  award  in  V\  2000  is  expected  to 
be  $1.5  million  in  tc  tal  (direct  plus 
indirect  costs),  assuning  the  award  is 
funded  by  SAMHS/  /CSAP  funds 
exclusively.  Actual  unding  levels  for 
each  budget  period  i  nay  be  significantly 
augmented  on  a  dis(  retionary  basis  if 
ciurent  exploratory  alks  with  other 
federal  agencies  sha  ing  SAMHSA/ 
CSAP's  interest  in  si  ibstance  abuse 
prevention  result  in  interagency 
agreements  transfen  ing  funds  to  use  for 
this  program's  use. 

Period  of  Support  Support  may  be 
requested  for  a  peric  d  of  up  to  3  years. 

•  Catalog  of  Fede,  al  Domestic 
Assistance  Number:  93.230. 

•  Program  Contac  t:  For  questions 
concerning  program  issues,  contact: 
Luisa  del  Carmen  Pc  Hard,  M.A., 

Division  of  Prevet  tion  Application 
and  Education,  Ce  titer  for  Substance 
Abuse  Prevention,  Substance  Abuse 
and  Mental  Healtl  Services 
Administration,  R  )ckwall  II,  Suite 
800,  5600  Fishers  .ane,  Rockville,  MD 
20857,  (301)  443-(  i728 
OR 

Jon  Rolf,  Ph.D.,  Division  of  Prevention 
Application  and  E  Jucation,  Center  for 
Substance  Abuse  1  'revention. 
Substance  Abuse  <  nd  Mental  Health 
Services  Adminisi  ration,  Rockwall  II, 
Suite  800,  5600  Fi  ihers  Lane, 
Rockville.  MD  208  57,  (301)  443-0380 
For  questions  rega  -ding  grants 
management  issues,  contact:  Edna 
Frazier,  Grants  Mani  gement  Officer, 
Division  of  Grants  IV  anageraent,  OPS, 
Substance  Abuse  ani  1  Mental  Health 
Services  Administra  ion,  Rockwall  II, 
Suite  640,  5600  Fish  3rs  Lane,  Rockville, 
Marv'land  20857,  (301)  443-6816. 

•  Application  kits  are  available  from: 
National  Clearinghoi  ise  for  Alcohol  and 
Drug  Information  (N  ]ADI),  P.O.  Box 
2345,  Rockville,  MD  20847,  Telephone: 
1-800-729-6686,  TID:  (800)  487-4889. 
Fax:(301)468-6433 

5.  Public  Health  Sysi  em  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  healt  i  officials  apprised 


of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

0.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  2000  activity 
is  subject  to  the  Public  Health  System 
Reporting  Requirements. 

6.  PHS  Non-use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2000  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 


necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  Februar>'  24,  2000. 
Richard  Kopetnda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  00-5095  Filed  3-2-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-06] 

Notice  of  Proposed  Information 
Collection:  Budget-Based  Rent 
Increase  Process 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and.  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  3, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0324)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
raail  Wayne Eddins@HUD.gov; 
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telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


HUD-92547-A 
Recordkeeping 


the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;'(9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Budget -based  Rent 
Increase  Process. 

OMB  Approval  Number:  2502-0324. 
Form  Numbers:  HUD-92547-A. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Owners  of  certain  cooperative, 
subsidized,  and  202  projects  will  be 
required  to  submit  the  Budget 
Worksheet  when  requesting  a  rent 
increase.  HUD  will  use  the  information 
to  evaluate  owner  expense  estimates. 

Respondents:  Business  or  Other-for- 
Profit. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Numt)er  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


12,500 
12,500 


.25 


12,500 
3,125 


Total  Estimated  Burden  Hours: 
15,625. 

Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  February  24,  2000. 
Wayne  Eddins, 

Department  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  00-5190  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  421(M)1-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-07] 

Notice  of  Proposed  Information 
Collection:  Final  Regulations 
implementing  Housing  for  Older 
Persons  Act  of  (FR-4094-F-02)  1995 
(HOPA) 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  April  3, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2529-0046)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information; 

Title  of  Proposal:  Final  Regulations 
Implementing  Housing  for  Older 
Persons  Act  of  {FR-4094-F-02)  1995 
(HOPA). 

OMB  Approval  Number:  2529-0046. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
collection  will  afford  an  opportimity  for 
housing  providers  to  support  a  claim  for 
an  exemption  to  the  familial  status 
provision  of  the  Fair  Housing  Act  as 
amended  by  the  HOPA. 

Respondents:  Business  or  Other-for- 
Profit,  Non-for-Profit,  histitutions.  State, 
Local  or  Tribal  Goverimient. 

Frequency  of  Submission: 
Recordkeeping. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Recordkeeping 


12,000 


.45 


5,000 
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Total  Estimated 
Status:  Extension 
approved  collection . 


Burden  Hours:  5,500. 
of  a  currently 


Authority:  Sect 
Reduction  Act  of  1995, 
amended. 


35Cr  of  the  Paperwork 
44  U.S.C.  35,  as 


2000. 


Dated:  February  24, 
Wayne  Eddins, 

Departmental  Reports 

Office  of  the  Chief  Infdtmation 

|FR  Doc.  00-5191  Filet 
BILUNG  CODE  4210-01-M 


\4anagement  Officer. 
Officer. 

3-2-00;  8:45  am] 


DEPARTMENT  OF  MOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-08] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Management  Certif  cations  and 
Management  Entity  Profile 

AGENCY:  Office  of  thfc  Chief  Information 
Officer.  HUD. 
action:  Notice. 


summary:  The  prop 

collection  requirement 

has  been  submitted 

Management  and  Bi  dget 

review,  as  required 

Reduction  Act.  The 

soliciting  public  coihments 

subject  proposal 

DATES:  Comments  C^e  Date:  April  3, 

2000. 


sed  information 

described  below 
0  the  Office  of 
(0MB)  for 
)y  the  Paperwork 
Department  is 
on  the 


ADDRESSES:  Interested  persons  are . 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
approval  number  (2502-0305)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
0MB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 

mail  Wayne Eddins@HUD.gov; 

telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  av£iilable  documents 
submitted  to  0MB  may  be  obtained 
ft-om  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 


fi-equently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Management 
Certifications  and  Management  Entity 
Profile. 

OMB  Approval  Number:  2502-0305. 

Form  Numbers:  HUD-9832,  9839A, 
9839B,  and  9839C. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Owners  of  multifamily  housing  projects 
with  fully  insured  or  HUD-held 
mortgages  and  subsidized,  non-insured 
projects  must  provide  data  for  review  by 
the  local  HUD  office  for  approval  of 
management  agents. 

Respondents:  Individuals  or 
Households.  Business  or  Other-For- 
Profit,  Non-For-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Initial  Profit  

Update  Profit  

Staff  and  Salaries  . 
Mgmt.  Certification 


900 
2,700 
3,600 
3,600 


.50 
.17 
.17 


1,800 

1,350 

600 

600 


Total  Estimated  Bkirden 

Status:  Reinstateiient 
change. 

Authority:  Sec.  3507 
Reduction  Act  of  1995 
amended. 


Hours:  4,350. 
,  without 

of  the  Paperwork 
44  U.S.C.  35,  as 


!000. 


Dated:  February  28, 
Donna  L.  Eden, 

Director,  Office  oflnve  .tment 

Policy,  and  Manageme  ^ 

Information  Officer. 

[FR  Doc.  00-5192  File|  3-2-00;  8:45  am] 

BILUNG  CODE  4210-01-M 


Strategies, 
t.  Office  of  the  Chief 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-09] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Application  for  the  Transfer  of  Physical 
Assets 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  of  proposal. 


DATES:  Comments  Due  Date:  April  3, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0275)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 

mail  Wayne Eddins@HUD.gov; 

telephone  (202)  708-2374.  This  is  not  a 
toU-fi'ee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
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submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


Information  Collection 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submission  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 


Number  of 
respondents 


Frequency 
of  response 


Title  of  Proposal:  Application  for  the 
Transfer  of  Physical  Assets. 

OMB  Approval  Number:  2502-0275. 

Form  Numbers:  HUD-92266. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Prospective  purchasers  of  properties 
with  mortgages  either  HUD-insured  or 
HUD-held  prior  to  conveyance  of  title 
submit  to  HUD  an  Application  for  the 
Transfer  of  Physical  Assets. 

Respondents:  Business  or  Other-For- 
Profit,  Non-for-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Hours  per 
response 


Burden 
hours 


350 


92 


32.200 


Total  Estimated  Burden  Hours: 
32,200. 

Status:  Reinstatement,  without 
change. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  February  28,  2000. 
Donna  L.  Eden, 

Director,  Office  of  Investment  Strategies, 
Policy,  and  Management,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  00-5193  Filed  3-2-00;  8:45  am] 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4463-N-03] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act— Debenture  Interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  (HUD). 
ACTION:  Notice  of  changes  in  Debenture 
Interest  Rates. 

SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentm-es  issued  under  section 
221(g)(4)  of  the  Act  during  the  6-month 
period  beginning  January  1,  2000  is  IVa 
percent.  The  interest  rate  for  debentures 
issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  that  the 


loan  or  mortgage  was  endorsed  or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  the  6-month  period  beginning 
January  1.  2000,  is  6V2  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW,  Room  6164,  Washington, 
DC  20410.  Telephone  (202)  708-3944 
extension  2612,  or  TDD  (202)  708-4594 
for  hearing-  or  speech-impaired  callers. 
These  are  not  toll-free  numbers. 


determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  statutory  formula 
based  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary'  of  the  Treasury:  (1)  Has 
determined,  in  accordance  with  the 
provisions  of  section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January  1.  2000,  is  6V2 
percent;  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  6  V2 
percent  for  the  6-month  period 
beginning  January  1,  2000.  This  interest 
rate  will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
SUPPLEMENTARY  INFORMATION:  Section  ^^  mortgage  (except  for  debentures 

224  of  the  National  Housing  Act  (24  issued  pursuant  to  section  221(g)(4)) 

U.S.C.  1715o)  provides  that  debentures       ^j^  ^  insurance  commitment  or 
issued  under  the  Act  with  respect  to  an      endorsement  date  (as  appUcable)  within 
insured  loan  or  mortgage  (except  for  ^g  fjj.st  6  months  of  2000. 

debentures  issued  pursuant  to  section  por  convenience  of  reference,  HUD  is 

221(g)(4)  of  the  Act)  will  bear  interest  at      publishing  the  following  chart  of 
the  rate  in  effect  on  the  date  the  debenture  interest  rates  applicable  to 

commitment  to  insure  the  loan  or  mortgages  committed  or  endorsed  since 

mortgage  was  issued,  or  the  date  the  January  1,  1980: 

loan  or  mortgage  was  endorsed  (or  

initially  endorsed  if  there  are  two  or  Effective  in- 

more  endorsements)  for  insurance,  terest  rate 

whichever  rate  is  higher.  This  provision      ~~ 

is  implemented  in  HUD's  regulations  at      ^^' 

24  CFR  203.405,  203.479,  207.259(e)(6).       ^^z/^'ZZZ 
and  220.830.  Each  of  these  regulatory  i2'>fa  '''Z"Z. 

provisions  states  that  the  applicable  123/4 

rates  of  interest  will  be  published  twice       1OV4 

each  year  as  a  notice  in  the  Federal  10% 

Register.  JJ^ 

Section  224  further  provides  that  the        ^l^^^* 

interest  rate  on  these  debentures  will  be      ., .,  y^  "^^^l 

set  from  time-to-time  by  the  Secretary  of     10V4 

HUD,  with  the  approval  of  the  Secretary     8V4 

oftheTreasuT}',  inanamount  not  in  8  

excess  of  the  annual  interest  rate  9  


On  or  after 


Jan.  1, 
July!, 
Jan.  1, 
July  1 . 
Jan.  1, 
Jan.  1, 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 
July1. 
Jan.  1, 
July  1. 
Jan.  1, 
July  1. 


1980 

1980 

1981 

1981 

1982 

1983 

1983 

1984 

1984 

1985 

1985 

1986 

1986 

1987 

1987 


Prior  to 


July  1. 
Jan.  1, 
July  1, 
Jan.  1, 
Jan.  1. 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 


1980. 

1981 

1981. 

1982. 

1983 

1983. 

1984. 

1984. 

1985. 

1985. 

1986 

1986 

1987 

1987. 

1988. 
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Effective  in- 
terest rate 

9V8 

9% 

9V4 

9  

8V8 

9  

8% 

8V2 

8  

8  

7% 

7  

6% 

7% 

8% 

7V4 

6'/2  

7V4 

6% 

7->/e 

6% 

6V8 

SVz 

6Vfc 

e'/i 


On 


)r  after 


Jan. 
July  1 
Jan 
July  1 
Jan.  ' 
July  1 
Jan 
July  1, 
Jan 
July  1|, 
Jan 
July1|. 
Jan 
July  1, 
Jan.  1 
July  1, 
Jan  1 
July  1 
Jan 
July  1 
Jan 
July  1 
Jan 
Julyl 
Jan.  1 


1988 
1988 
1989 
1989 
1990 
1990 
1991 
1991 
1992 
1992 
1993 
1993 
1994 
1994 
1995 
1995 
1996 
1996 
1997 
1997 
1998 
1998 
1999 
1999 
2000 


Prior  to 


Julyl, 
Jan.  1, 
Julyl. 
Jan.  1, 
July  1, 
Jan.  1, 
Julyl, 
Jan.  1, 
Julyl, 
Jan.  1, 
July  1 , 
Jan.  1, 
July  1 , 
Jan.  1, 
Julyl, 
Jan.  1, 
July  1, 
Jan.  1. 
July  1, 
Jan.  1, 
Ju»y  1, 
Jan.  1, 
Julyl, 
Jan.  1, 
Julyl. 


1988. 

1989. 

1989. 

1990 

1990. 

1991. 

1991 

1992 

1992. 

1993. 

1993. 

1994. 

1994. 

1995. 

1995. 

1996. 

1996. 

1997. 

1997. 

1998. 

1998. 

1999. 

1999. 

2000. 

2000. 


Section  221(g){4 
that  debentures 
paragraph  (with  re: 
assignment  of  an  i 
the  Secretary)  will 
"going  Federal  rate' 
at  the  time  the 
The  term  "going 
to  mean  the  intere^ 
Secretary  of  the 
pursuant  to  a  statutory 
the  average  yield 
marketable  Treasui  y 
12 -year  maturities, 
periods  of  January 
July  through 
Section  221(g)(4)  is 
HUD  regulations  at 

The  Secretary  of  ithe 
determined  that 
borne  by  debentiir^s 
section  221(g)(4) 
period  beginning  J 
percent. 


of  the  Act  provides 
iss  ied  pursuant  to  that 
!  pect  to  the 
ir  sured  mortgage  to 
jear  interest  at  the 
of  interest  in  effect 
deb  (ntures  are  issued. 
Federal  rate"  is  defined 

rate  that  the 
Treasury  determines, 

formula  based  on 
all  outstanding 
obUgations  of  8-  to 
for  the  6-month 
Jirough  June  and 
Decei^ber  of  each  year. 

implemented  in  the 
24  CFR  221.790. 


Treasury  has 
interest  rate  to  be 
issued  pursuant  to 
the  6-month 
inuary  1,  2000,  is  7Vh 


di  iring ' 


HUD  expects  to 
notice  of  change  in 
rates  in  June  2000 

The  subject  mattfer 
within  the  categori  :al 
HUD's  environmer  tal 
procedures  set  fort  i 
For  that  reason,  no 
finding  has  been  pi 


tublish  its  next 
debenture  interest 


of  this  notice  falls 
exemption  from 
cle£U"ance 
in  24  CFR  50.20(1). 
environmental 
epared  for  this 


notice. 

(Sections  211,  221, 
Act,  12  U.S.C.  1715b 
Department  of  HUD 


224,  National  Housing 
17151,  1715o;sec.  7(d). 
J  .ct,  42  U.S.C.  3535(d)). 


Dated:  February  15,  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[FR  Doc.  00-5189  Filed  3-2-00;  8:45  am) 

BILUNG  CODE  4210-27-M 


DEPARTMEffT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Meeting  of  Advisory  Committee  to  the 
Interagency  Task  Force  to  Improve 
Hydroelectric  Licensing  Processes 

AGENCY:  U.S.  Department  of  the 
Interior — Office  of  the  Secretary. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  Advisory  Committee  to  the 
Interagency  Task  Force  to  Improve 
Hydroelectric  Licensing  Processes  will 
meet  on  March  16,  2000  at  the  U.S. 
Department  of  Agricvdture.  The  purpose 
of  the  meeting  is  to: 

(1)  Update  Committee  members  on 
the  current  activities  of  the  Interagency 
Task  Force  (ITF); 

(2)  Review  and  discuss  the  ITF 
Working  Groups'  draft  products  on:  (i) 
State  Mandates  (i.e.;  CWA  Section  410 
water  quality  certification  and  CZMA 
certification);  and  (ii)  Economics. 

DATE:  March  16,  2000;  9:30  am-3  pm. 

ADDRESS:  United  States  Department  of 
Agriculture,  Whitten  Building, 
Williamsburg  Room,  Suite  104A.  1400 
Independence  Ave.  NW  Washington,  DC 
20025. 

You  should  inform  Security  at  the 
building  entrance  on  Jefferson  Drive  that 
you  are  attending  a  meeting  hosted  by 
NRE,  (202)  720-7173.  After  calling  NRE, 
Seciu-ity  will  issue  you  a  visitor's  pass 
and  direct  you  to  the  Williamsburg 
Room.  Suite  104A. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Schunk.  Special  Assistant  to  the 
Chief  of  the  Forest  Service.  (202)  720- 
7173 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  and  the 
Chairman,  Federal  Energy  Regulatory 
Commission,  with  the  concurrence  of 
ITF  members,  established  the  Advisory 
Committee  to  provide  a  forum  for  non- 
Federal  entities  to  review  and  provide 
comments  on  the  deliberations  of  the 
ITF.  Interested  parties  are  invited  to 


attend  the  meeting  and  will  be  given  an 
opportunity  to  provide  comments. 

Alex  Matthiessen, 

Special  Assistant  to  the  Designated  Federal 

Officer. 

[FR  Doc.  00-5254  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4310-10-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-021886 
Applicant:  Timothy  Micale,  Falls  Creek,  PA 

The  applicant  requests  a  permit  to 
import  the  one  female  African  dwarf 
crocodile  {Osteolaemus  tetraspis 
tetraspis)  from  Mr.  Rene  Hedegaard, 
Eskiidstruo,  Denmark,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 
PRT-023231 
Applicant:  Richard  Olsen,  Santa  Cruz,  CA 

The  applicant  requests  a  permit  to 
import  six  viable  eggs  of  the  Chinese 
monal  pheasant  (Lophophorus  Ihuysii) 
from  the  Sichucin  Forestry  Department, 
Baoxing,  China  under  a  cooperative 
agreement  to  study  the  hatching  for  the 
purpose  of  captive  propagation  for  the 
enhancement  of  the  survival  of  the 
species. 
PRT-023461 

Applicant:  Zoological  Society  of  San  Diego, 
San  Diego,  CA 

The  applicant  requests  a  permit  to 
export  one  male  and  one  female  captive- 
hatched  Andean  condors  ( Vultur 
gryphus)  to  the  Ministry  of  the 
Environment  of  Colombia  for  release  in 
the  Colombian  Andes  for  enhancement 
of  the  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 


the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 

U.S.  Fish  and  Wildlife  Sen'ice,  Office 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone:  {703/35&-2104): 
FAX:  (703/358-2281). 

Dated:  February  20,  2000. 
Kristen  Nelson, 

Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  00-5126  Filed  3-2-00;  8:45  am) 
BILUNG  CODE  4310-5&-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Submission  to  0MB  for  Approval  of 
Tribal  Self-Governance  Program 
Information  Collection 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Indian  Affairs 
is  submitting  a  request  for  an  extension 
of  an  information  collection  from 
potential  Self-Governance  Tribes,  as 
required  by  the  Paperwork  Reduction 
Act.  The  information  collected  under 
OMB  Clearance  Number  1076-0143  will 
be  used  to  establish  requirements  for 
entry  into  the  pool  of  qualified 
applicants  for  self-governance,  to 
provide  information  for  awarding 
planning  and  negotiaition  grants,  and  to 
meet  reporting  requirements  of  the  Self- 
Governance  Act.  The  Federal  Register 
notice  of  proposed  information 
collection  activities  was  published  in 
the  Federal  Register  on  December  7, 
1999  (64  FR  68371-68372). 
DATES:  Submit  comments  on  or  before 
April  3,  2000. 

ADDRESSES:  Written  comments  can  be 
sent  to:  The  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior,  Docket  Library,  Room  10102, 
725  17th  Street  NW,  Washington,  DC 
20503.  A  copy  should  be  sent  to 
Wilham  Sinclair,  Office  of  Self- 
Governance,  1849  C  Street,  NW,  Mail 
Stop  2548  MIB,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  obtain  copies  of  the  information 
collection  request  submission  and  the 
Federal  Register  notice  by  contacting 
William  Sinclair,  (202)  219-0244. 
SUPPLEMENTARY  INFORMATION:  You  are 
advised  that  an  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  that  does  not  display  a 
valid  OMB  clearance  number.  For 


example,  the  collection  listed  by  OMB 
as  1076-0017,  and  it  expires  06/30/ 
2002.  For  the  Self-Governance 
collection  of  information,  the  response 
is  voluntary,  to  obtain  or  retain  a 
benefit,  depending  upon  the  parts  of  the 
program  being  addressed.  The 
Department  received  three  letters  from 
self-governance  tribes  on  the  proposed 
extension  of  the  information  collection 
from  current  and  potential  self- 
governance  tribes.  These  comments 
were  similar  in  nature  and  are 
summarized  below. 

Three  comments  indicated  that  the 
phrase  "certain  information"  being 
required  by  tribes  to  support  their 
admission  into  Self-Governance  was 
unclear  and  that  the  Tribal  Self- 
Governance  Act  of  1994  (Pub.L.  103- 
413)  is  clear  as  to  what  information  is 
required.  The  information  being 
requested  of  new  tribes  in  this  extension 
is  no  more  than  what  is  required  by 
Public  Law  103-413.  To  make  this 
clearer,  the  words  "as  required  by 
Pub.L.  103-413"  have  been  inserted 
following  the  words  "certain 
information"  in  this  Federal  Register 
notice. 

There  were  three  comments  stating 
that  the  reference  to  "grants"  in  the 
summary  section  is  unclear.  To  address 
this,  the  words  "planning  and 
negotiation"  have  been  inserted  before 
the  word  "grants"  in  this  Federal 
Register  notice. 

There  were  three  comments  that 
addressed  the  words  "must  submit 
certain  information"  and  contended  that 
Self-Governance  tribes  are  not  required 
to  submit  any  information  but  are 
willing  to  do  so  on  a  voluntary  basis. 
Further,  the  words  "certain 
information"  is  vague.  In  response  to 
this  comment,  a  change  was  made  in 
this  Federal  Register  notice  to  replace 
the  word  "must"  with  the  words  "will 
be  requested  to"  and  following  the  word 
"information"  the  following  words  were 
inserted  "as  described  in  the  draft 
negotiated  rules  as  published  for  public 
comment  in  the  Federal  Register, 
February  12, 1998.  This  information 
will  be  used  to*   *  *." 

There  were  three  comments  that  took 
exception  with  the  sentence 
"Information  is  also  required  to  ensure 
that  the  trust  responsibilities  of  the 
Secretary  of  the  Interior  are  safeguarded 
and  that  imminent  jeopardy  to  trust 
assets  is  avoided  (See  section  403(d)  of 
the  Act.)."  The  three  comments  point 
out  that  Pub  L.  103-413  requires  trust 
evaluations  to  be  performed  and  does 
not  require  tribes  to  submit  information 
for  the  purposes  of  safeguarding  the 
Secretary's  trust  responsibilities.  In 
response  to  this  comment  the  sentence 


"Information  is  also  required  of  tribes  to 
ensure  that  the  trust  responsibilities  of 
the  Secretarv'  of  the  Interior  are 
safeguarded  and  that  imminent  jeopardy 
to  trust  assets  is  avoided  (section  403(d) 
of  the  Act.)"  has  been  deleted  in  this 
Federal  Register  notice.  The 
information  required  of  tribes  in 
conjunction  with  the  aimual  trust 
evaluations  has  been  included  in  a 
separate  information  collection  request. 

One  comment  suggested  that  the  BIA 
should  "cease  any  further  activity  and 
allow  the  negotiated  rulemaking 
committee  to  complete  its  work  *   *  *" 
However,  the  process  requires  that  an 
information  collection  request  extension 
be  made  at  this  time.  All  the 
information  contained  in  this 
information  collection  request  is 
consistent  with  the  agreed  to  portions  of 
the  negotiated  rules  and  is  required  by 
the  Act  itself.  No  change  was  made  in 
response  to  this  comment.  The  revised 
text  from  the  proposed  information 
collection  follows: 

The  Self-Governance  program  was 
authorized  by  the  Tribal  Self- 
Governance  Act  of  1994,  Public  Law 
103-413,  as  amended.  Tribal  Self- 
Governance  is  a  voluntary  program  that 
is  currently  active  and  operating 
without  promulgated  regulations  (see 
section  407(d)  of  the  Act  which  says 
that  lack  of  promulgated  regulations 
shall  not  limit  the  effect  of  this  title). 
Previously,  an  information  collection 
request  was  cleared  by  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  of 
the  Act.  That  clearance  expires  on 
February  29,  2000.  Tribes  interested  in 
entering  into  Self-Governance  must 
submit  certain  information  as  required 
by  Public  Law  103-413,  as  amended,  to 
support  their  admission  into  Self- 
Governance.  In  addition,  those  tribes 
and  tribal  consortia  who  have  entered 
into  self-governance  compacts  will  be 
requested  to  submit  certain  information 
as  described  in  the  draft  negotiated  rules 
published  for  public  comment  in  the 
Federal  Register,  February  12,  1998  (63 
FR  7202-7251).  This  information  will  be 
used  to  justify  a  budget  request 
submission  on  their  behalf  and  to 
comport  with  section  405  of  the  Act  that 
calls  for  the  Secretary  to  submit  an 
annual  report  to  the  Congress. 

You  may  submit  comments  about  the 
collection  to  evaluate  the  following: 

(a)  The  accuracy  of  the  burden  hours, 
including  the  validity  of  the 
methodology  used  and  assumptions 
made; 

(b)  The  necessity  of  the  information 
for  proper  performance  of  the  bureau 
functions,  including  its  practical  utility; 
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ity,  and  clarity  of 
)e  collected;  and, 
reduce  the  burden 
,  electronic, 
I  !r  forms  of 


t) 


voLir 


(c)  The  quality 
the  information  to 

(d)  Suggestions 
including  use  of  aijtomated 
mechanical,  or  oth 
information  technt^ogy 

Please  submit 
persons  listed  in 
Please  note  that  coinments 
addresses  of  comm  jntators 
available  for  public 
regular  business 
name  and  address 
state  this  promi 
of  your  comments, 
request  to  the  exteijt 

Type  of  review: 

Title:  Tribal  Self-)Govemance 
Program. 

Affected  Entities 
consortiums  wi 


comments  to  the 
ADDRESSES  section, 
names  and 
will  be 
review  during 

If  you  wish  your 

'  vithheld,  you  must 

at  the  beginning 

We  will  honor  your 

allowable  by  law. 

rtenewal. 


tie 


hcurs. 


inertly 


idtnt 


ishii  ig 
governance  compa(  ;t 

Size  ofRespon 

Number  of  Ann 

Hours  Per 

Bureau  Information 
Clearance  Officer: 
208-2574. 


Tribes  and  tribal 
to  enter  into  a  self- 


uil 
•  Respo,  ise 


Pool:  85. 
Responses:  257. 
•  42  hours. 
Collection 
luth  Bajema,  202- 


Dated:  February  28 
Kevin  Cover, 
Assistant  Secretary — j 
[FR  Doc.  00-5227  Fil4d 
BILLING  CODE  4310-02-P 


2000. 

ndian  Affairs. 
3-2-00:  8:45  am) 


DEPARTMENT  OF 


THE  INTERIOR 


Bureau  of  Land  M^agement 
[NV-060-3809] 

Notice  of  Availability;  Environmental 
Impact  Statement;  South  Pipeline 
Project;  Proposed  Expansion  of 
Existing  Gold  Mining/Processing 
Operations;  Lander  County,  NV 


AGENCY:  Bureau  of  ^nd  Management 

(BLM). 

COOPERATING  AGENCIES 

ofWildlife.  U.S.  Aiiny 
Engineers 

ACTION:  Notice  of  atai 
Final  Environmenti  il 
(FEIS)  for  the  Souti 
Lander  County,  Nefada 


SUMMARY:  Pursuant 
of  the  National  Environmental 
Act  of  1969  and  40 
Regulations  1500-1508 
Environmental  Qu£  1 
notice  is  hereby  giv  en 
of  the  FEIS,  prepar<  d 
Mountain  BLM,  wh  ich 
environmental  effei  :t 
Pipeline  Project  (Piaposed 
No  Action  Alternat 
Backfill  Alternative 


:  Nevada  Division 
y  Corps  of 

lability  of  the 
Impact  Statement 
Pipeline  Project, 


to  section  102(2)(c) 

Policy 
Code  of  Federal 
Council  on 
ity  Regulations, 
of  the  availability 
by  the  Battle 

analyzes  the 
s  of  the  South 

Action),  the 
ve,  and  the  Pipeline 


DATES:  Written  comments  must  be 
postmarked  or  otherwise  delivered  by 
4:30  p.m.  on  April  3,  2000.  Copies  of  the 
FEIS  may  be  obtained  at  the  Battle 
Mountain  BLM  Field  Office. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Bureau  of  Land 
Management,  Battle  Mountain  Field 
Office,  50  Bastian  Road,  Battle 
Mountain,  Nevada  89820.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:30  a.m.  to  4:30 
p.m.),  Monday  through  Friday,  except 
holidays,  and  may  be  published  in  the 
EIS.  Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Foulkes (775)  635-4060. 

SUPPLEMENTARY  INFORMATION:  Cortez 
Gold  Mines,  Inc.  proposes  to  extend 
gold  mining  operations  at  the  Pipeline 
Mine  within  the  Gold  Acres  Mining 
District  in  Lander  County, 
approximately  30  miles  southeast  of 
Battle  Mountain,  Nevada.  The  South 
Pipeline  Project  (Proposed  Action) 
would  include  an  expansion  of  the 
existing  open  pit  and  waste  rock 
disposal  sites,  and  the  development  of 
heap  leach  and  ancillary  facilities.  The 
Proposed  Action  would  require  surface 
disturbance  of  4,450  acres,  all  of  which 
is  public  land  administered  by  the  BLM. 
Operations  are  expected  to  occur  seven- 
days-a-week,  24-hours-a-day,  for  an 
additional  10  years  (total  life  of  18 
years). 

Dated:  February  22.  2000. 
M.  Lee  Douthit, 

Associate  Field  Manager,  Battle  Mountain 

Field  Office. 

[FR  Doc.  00-4565  Filed  3-2-00;  8:45  am) 

BILLING  CODE  4310-HC-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-1430-ES;  N-66131) 

Realty  Action:  Lease/Purchase  for 
Recreation  and  Public  Purposes  in 
Lincoln  County,  NV. 

AGENCY:  Bureau  of  Land  Management. 
.ACTION:  Notice  of  Realty  Action 

SUMMARY:  The  following  described 
public  land  in  Lincoln  County,  Nevada 
has  been  identified  and  examined  and 
will  be  classified  under  Section  7  of  the 
Act  of  June  28,  1934  (48  Stat.  1272),  as 
amended  (43  U.S.C.  315f),  as  suitable  for 
lease/purchase  under  the  Recreation 
and  Public  Purposes  Act  of  June  14, 
1926,  as  amended  (43  U.S.C.  869  et 
seq.).  The  described  lands  are  hereby 
classified  as  suitable  for  lease/purchase 
under  the  authority  of  Section  212  of  the 
Act  of  October  21,  1976;  43  U.S.C.  1761. 
DATES:  On  or  before  March  20,  2000, 
interested  parties  may  submit  comments 
regarding  the  proposed  Conveyance  for 
classification  of  the  lands  to  the 
Assistant  Field,  Nonrenewable 
Resources. 

ADDRESSES:  Written  Comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  L.  Drais  Assistant 
Field  Manager,  Nonrenewable 
Resources,  HC  33  Box  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Finn,  Realty  Specialist,  at  the 
above  address  or  telephone  (775)  289- 
1849. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  parcel  of  land, 
situated  in  Lincoln  County  is  being 
offered  for  lease/purchase  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14,  1926,  as  amended  (43  U.S.C. 
869  et  seq.).  Mount  Diablo  Meridian, 
Nevada  T.  1  N.,  R.  67  E.  sec.  22,  NW'A 
NEV4  NWV4  Containing  10  acres,  more 
or  less. 

The  lands  are  hereby  classified  for 
public  purpose  use  as  school  sites  emd/ 
or  other  school  facifities,  43  CFR  2410, 
2430.4(a)  and  (c).  The  Lincoln  County 
School  District  intends  to  use  the  land 
to  construct  and  operate  a  kindergarten 
through  sixth  grade  school  for  residents 
in  Pioche  and  surrounding  areas.  A 
right-of-way  would  also  be  acquired  to 
access  the  proposed  site.  The  lease  and/ 
or  patent,  when  finalized,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 
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1.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

2.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

The  land  is  not  required  for  any 
federal  purpose.  The  classification  for 
lease/piu-chase  is  consistent  with  the 
Bureau's  planning  for  this  area.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  office  of  the 
Bureau  of  Land  Management,  Ely  Field 
Office,  HC  33  Box  33500,  Ely,  Nevada 
89301. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  law  except  for  Recreation  and 
Public  Purposes. 

Dated:  February  8,  2000. 
Eric  K.  Luse, 

Associate  Field  Manager,  Ely,  NV. 

[FR  Doc.  00-4615  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM050-1430ES] 

Notice  of  Intent  To  Prepare  a  Resource 
Management  Plan  Amendment  (RMPA) 
and  Environmental  Assessment  (EA) 
for  Public  Land  in  Socorro  County,  NM 

agency:  Biu-eau  of  Land  Management 
(BLM),  hiterior. 

ACTION:  Notice  of  intent  to  prepare  an 
RMPA/EA  and  intent  to  amend  the 
Socorro  Resource  Management  Plan 
dated  August  1989,  and  invitation  to 
participate  in  identification  of  issues 
and  planning  criteria. 

SUMMARY:  Pursuant'to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  Council  on 
Environmental  Quality  (CECy 
regulations  (40  CFR  1500-1508),  and  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976,  the  BLM,  Socorro 
Field  Office,  in  cooperation  with  the 
State  of  New  Mexico,  State  Monuments 
Division  (State),  will  prepare  an  RMPA/ 
EA.  The  RMPA/EA  will  address 
whether  approximately  126  acres  of 
federal  land  between  the  towns  of 
Socorro  and  Truth  Or  Consequences, 
New  Mexico  off  of  Federal  Highway  I- 


25  can  be  classified  for  disposal,  and 
transferred  to  the  New  Mexico  State 
Monuments  Division  under  the 
Recreation  and  Public  Purposes  Act  of 
1926  as  amended  (R&PP).  The  purpose 
of  the  proposed  transfer  is  to  jointly 
construct  (BLM  and  State)  the  proposed 
El  Camino  Real  de  Tierra  Adentro 
International  Heritage  Center  (Center). 
The  RMPA/EA  will  also  analyze  various 
alternatives  for  special  management 
prescriptions  for  public  land 
surrounding  the  proposed  Center  that 
are  needed  to  protect  the  scenic, 
cultural,  watershed,  air  quality,  soils, 
visual  resource  management,  social  and 
economic,  eind  other  values  of  the 
location  identified  in  the  site  selection 
process.  The  RMPA/EA  preferred 
alternative  could  result  in  an 
amendment  to  the  Socorro  Resource 
Management  Plan  approved  in  1989 
before  the  Center  was  considered  a 
potential  foreseeable  development. 
Alternative  management  prescriptions 
could  include,  but  are  not  limited  to, 
limitations  and/or  special  conditions  for 
future  permits  or  rights-of-way  for  such 
proposals  as  landfills,  electrical 
transmission  lines,  communications 
towers,  or  multi-story  buildings,  in 
certain  locations  on  federal  land 
surrounding  the  Center. 

The  RMPA/EA  will  seek  to  identify 
whether  impacts  are  likely  to  result 
from  the  proposed  actions  of  classifying 
the  selected  land  for  disposal, 
transferring  the  land,  construction  of  the 
proposed  Center,  and  any  possible 
management  prescriptions  of 
surrounding  federal  public  land.  If 
potential  impacts  are  identified,  the 
RMPA/EA  will  analyze  and  consider  a 
range  of  mitigation  measures  and 
alternative  to  ensure  that  impacts  are 
not  significant.  The  BLM  and  State  will 
conduct  two  public  meetings  to  present 
the  public  with  a  description  of  the 
proposed  action  and  to  receive 
comments  and  questions  fi^om  the 
public.  The  public  will  have  the 
opportunity  to  identify  any  issues 
regarding  Jhe  proposed  action  during 
the  meetings,  and  written  comments 
will  be  accepted  through  May  6,  2000. 
DATES  AND  LOCATIONS:  Dates  and 
locations  of  the  public  meetings  are 
listed  below. 
April  5,  2000— 6  PM 
Holiday  Iim  Express,  Conference  Center, 

1100  N.  California  St.,  Socorro,  NM 
April  6.  2000—6  P.M 
Civic  Center,  400  West  Fourth  St.,  Truth 

Or  Consequences,  NM 

ADDRESSES:  Comments  should  be  sent  to 
Charles  Carroll,  BLM,  198  Neel  Street, 
Socorro,  NM  87801 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Carroll,  Team  Leader,  at  505- 
835-0412. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  the  transfer  of 
approximately  126  acres  of  public  land 
administered  by  the  BLM  Socorro  Field 
Office  to  the  State  Monun^ents  Division 
and  the  Museum  of  the  State  of  New 
Mexico  for  the  purpose  of  constructing 
a  new,  jointly  funded  New  Mexico 
Monument  and  BLM  Interpretive 
Center.  This  project  is  a  result  of  a 
culmination  of  years  of  cooperative 
effort  between  the  BLM,  State  of  New 
Mexico,  and  the  towns  and  cities  of  the 
lower  Rio  Grande  in  New  Mexico.  The 
location  of  the  proposed  Center  was 
selected  through  a  detailed  study 
conducted  by  Architectural  Research 
Consultants.  Inc.  (ARC),  funded  by  the 
BLM,  State  of  New  Mexico,  and  the 
towns  of  Los  Lunas,  Belen,  Socorro, 
Truth  Or  Consequences,  and  Las  Cruces. 
The  site  selection  process  is 
docimiented  in  the  report  entitled:  "El 
Viaje:  A  Planning  Study  For  The 
Camino  Real  Interpretive  Center,"  1994 
ARC. 

The  location  for  the  Center  was 
selected  from  among  six  candidate  sites 
along  the  Camino  Real,  in  part,  due  to 
its  relatively  pristine  surroimdings  and 
excellent  panoramic  views  to  natural 
landmarks  which  are  of  historical 
significance  to  the  historic  trail.  An 
observation  deck  on  the  proposed 
Center  museum,  and  trails  to  locations 
on  the  proposed  126-acre  compoimd, 
will  provide  visitors  with  views  and 
interpretation  of  the  surrounding 
landscape.  No  changes  in  ranching  or 
grazing  activities  are  contemplated, 
except  to  fence  the  proposed  126-acre 
compound  to  separate  cattle  from 
visitors  and  buildings.  This  proposed 
enclosure  would  not  affect  the  existing 
grazing  permit.  The  RMPA/EA  will 
review  potential  impacts  to  the  land  and 
natural  resources  on  and  surrounding 
the  site  and  will  consider  a  wide  range 
of  alternatives  for  other  types  of  future 
actions  on  surrounding  public  land. 
Types  of  potential  actions  will  be 
categorized  as  compatible  or 
incompatible  with  the  future  operation 
of  the  Center.  For  example,  the 
permitting  of  a  lighted  microwave  tower 
in  direct  line  of  site  between  the 
observation  deck  and  a  historic  natural 
landmark,  might  be  foimd  to  be 
incompatible.  If  this  were  true,  then 
management  prescriptions  might  be 
defined  to  allow  selective  siting  of  high- 
visibility  actions  in  certain  defined 
areas  of  surrounding  public  land,  to 
mitigate  adverse  effects  upon  the  values 
of  the  Center.  Conversely,  it  might  be 
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found  that  locating  i  gravel  pit  in  a 
location  hidden  froi  n  view  of  key 
locations  of  the  Cer  ter,  may  have  no 
potential  adverse  effect,  and  might  be 
authorized  with  on]  y  routine 
stipulations.  Theref  are.  a  range  of 
alternatives  for  bott  the  geographic  area 
and  the  types  of  pot  ential  future  actions 
which  could  affect  I  he  Center  will  be 
considered.  A  full  r  inge  of  other 


resource  considerat 


ons  will  be 


addressed,  includin  i  threatened  and 


endangered  species 


access,  minerals,  so  Is,  air  quality,  water 
resources.  Visual  Re  source 


and  economics  and 
)ublic  is  welcomed 


Management,  social 

so  forth,  which  the 

to  comment  upon  ai  id  help  identify 

issues  or  concerns 

Dated:  February  23,  ^000. 
Kate  Padilla, 

Office  Manager. 

[FR  Doc.  00-5110  Filefl  3-2-00;  8:45  am) 

BILLING  C00€  4130-MW-f 


wildlife,  lands  and 


DEPARTMENT  OF '  ^E  INTERIOR 

Minerals  Management  Service 

Agency  Informatiorj  Collection 
Activities:  Propose^  Collection; 
Comment  Request  i 

AGENCY:  Minerals  V  anagement  Service 

(MMS),  hiterior. 

ACTION:  Notice  of  extension 

currently  approved 

collection  (OMB  Cohtrol 

0137). 


of  a 
nformation 

Number  1010- 


SUMMARY:  As  part  oi 
to  reduce  paperwor 
burden,  NfMS  invit^ 
other  Federal 
proposal  to  extend 
approved  collection 
discussed  below, 
this  collection  of 
Office  of  Manageme  it 
(OMB)  for  approval. 
Reduction  Act  of 
that  an  agency  may 
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DATES:  Submit  writt  3n  comments  by 
May  2.  2000. 
ADDRESSES:  Mail  or 
comments  to  the  Defaartment 
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respondents  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
may  be  circumstances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
the  law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  horn 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  collection  of  information  at  no 
cost.  For  information  on  results  of 
workshops  held  to  discuss  the  Historical 
Well  Data  Cleanup  Project,  contact 
Warren  Frederick,  Gulf  of  Mexico 
Region,  telephone  (504)  736-2562 
SUPPLEMENTARY  INFORMATION: 

Title:  Historical  Well  Data  Cleanup 
(HWDC)  Project — Notice  to  Lessees. 

OMB  Control  Number:  1010-0137. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C.  1331  et  seq., 
gives  the  Secretary  ot  the  Interior 
(Secretary)  the  responsibility  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS,  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  balance 
orderly  energy  resource  development 
with  protection  of  the  human,  marine, 
and  coastal  environments;  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  preserve  and 
maintain  free  enterprise  competition; 
and  ensure  that  the  extent  of  oil  and 
natuiral  gas  resources  of  the  OCS  is 
assessed  at  the  earliest  practicable  time. 
The  OCSLA  at  43  U.S.C.  1332(6)  states 
that  "operations  in  the  [Ojuter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well-trained 
personnel  using  technology, 
precautions,  and  techniques  sufficient 
to  prevent  or  minimize  the  likelihood  of 
blowouts,  loss  of  well  control,  fires, 
spillages,  physical  obstruction  to  other 
users  of  the  waters  or  subsoil  and 
seabed,  or  other  occurrences  which  may 
cause  damage  to  the  environment  or  to 
property,  or  endanger  life  or  health." 

On  February  4,  2000,  the  OMB 
approved  our  request  under  emergency 
processing  procedures  to  issue 
Addendum  2  to  NTL  No.  98-29. 
Emergency  processing  permits  the 


collection  of  information  for  180  days. 
As  the  project  is  expected  to  last  for 
several  years,  this  Notice  announces  our 
intention  to  request  a  3-year  extension 
for  this  information  collection. 

The  information  we  collect  under 
NTL  98-29.  Addendum  2,  is  missing 
data  for  wellbores  that  MMS  has  not 
assigned  API  numbers  and  other  well 
data  discovered  as  missing  while 
completing  the  well  database  clean  up 
project.  We  are  not  able  to  accurately 
manage  and  utilize  data  from  drilling 
operations  without  the  information  for 
the  missing  wells.  We  will  use  the 
information  to  identify  other  well  data 
(e.g.,  logs,  surveys,  tests)  missing  from 
our  records,  geologically  map  existing 
MMS  data  to  the  correct  wellbore/ 
location,  and  correctly  exchange 
information  with  the  operators  and 
industry.  Our  geoscientists  can  use  the 
information  to  evaluate  resources  for 
lease  sales  for  fair  market  value.  With 
respect  to  safety  concerns,  we  believe 
that  there  may  be  anywhere  from  3,000 
to  5,000  unidentified  completed  and 
abandoned  wellbores  (bypasses  and 
sidetracks),  some  of  which  may  contain 
stuck  drill  pipe  or  other  materials.  In 
approving  permits  and  other  operations 
in  an  area,  it  is  important  for  us  to  know 
what  may  be  adjacent  to  or  near  the 
vicinity  of  the  activity  we  are  approving 
to  minimize  the  risk  of  blowouts,  loss  of 
well  control,  and  endangerment  to  life, 
health,  and  the  environment.  This  is 
particularly  important  as,  over  the  years, 
the  number  of  wells  drilled  constantly 
increases,  thereby  increasing  the  risk  to 
adjacent  activities  if  they  are  not  aware 
of  what  might  be  in  the  area. 

As  announced  in  a  "Special 
Information"  release  on  February  2, 
2000,  we  held  two  half-day  workshops 
to  share  HWDC  contract  goals  with  the 
Gulf  of  Mexico  OCS  oil  and  gas  industry 
and  their  services  company  vendors  and 
contractors.  The  workshops  were  held 
from  9  a.m.  till  noon  in  Houston  and 
New  Orleans  on  February  17  and  23, 
2000.  For  further  information  on  the 
results  of  these  workshops,  you  may 
contact  Warren  Frederick  at  (504)  736- 
2562. 

We  will  protect  information 
respondents  submit  that  is  considered 
proprietary  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  its 
implementing  regulations  (43  CFR  part 
2)  and  30  CFR  250.196,  "Data  and 
information  to  be  made  available  to  the 
public."  No  items  of  a  sensitive  nature 
are  collected.  Responses  are  mandatory. 

Frequency:  The  frequency  of  reporting 
is  on  occasion. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 


Federal  Register / Vol.  65,  No.  43 /Friday.  March  3.  20Q»/Notices 


11601 


Federal  OCS  oil,  gas,  and  sulphur 
lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  90,000 
reporting  hours  for  approximately 
40,000  wells,  based  on: 

(1)  ^7i  hour  to  locate  and  copy  a 
summary  of  drilling  operations  (e.g. 
scout  tickets)  for  each  well. 

(2)  2  hours  to  retrieve  and  analyze 
each  well  file  and  retrieve  other  missing 
data.  There  are  no  recordkeeping 
requirements. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  cost 
burdens  for  this  collection. 

Comments:  We  will  summarize 
written  responses  to  this  notice  and 
address  them  in  our  submission  for 
0MB  approval.  As  a  result  of  your 
comments  and  consultations  with  a 
sample  of  respondents,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB.  In 
calculating  the  burden,  we  assumed  that 
respondents  perform  many  of  the 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 

(1)  We  specifically  solicit  your 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  our  functions,  and  will  it  be 
useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  aimual 
reporting  "non-hour  cost"  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information.  We 
need  to  know  if  you  have  costs 
associated  with  the  collection  of  this 
information  for  either  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  Your  estimates 
should  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate{s),  and  the  period  over  which  you 


incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  Before  October  1,  1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744). 

Dated:  February  23,  2000. 
E.  P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  00-5111  Filed  3-2-00;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Notice. 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  we  are  notifying 
you  that  we  have  submitted  an 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  We  are 
also  soliciting  your  comments  on  this 
ICR  which  describes  the  information 
collection,  its  expected  costs  and 
burden,  and  how  the  data  will  be 
collected. 

DATES:  Written  comments  should  be 
received  on  or  before  April  3,  2000. 
ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0130),  725  17th  Street,  NW, 
Washington,  DC  20503.  Copies  of  these 
comments  should  also  be  sent  to  us.  The 
U.S.  Postal  Service  address  is  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165.  MS 
3021,  Denver,  CO  80225-0165;  the 
courier  address  is  Building  85,  Room  A- 
613,  Denver  Federal  Center,  Denver,  CO 
80225;  and  the  email  address  is 


RMP.comments@mms.gov.  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circvunstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  this  collection  of 
information,  please  contact  Aime  Ewell, 
RIK  Study  Team,  telephone  (703)  787- 
1584,  FAX  (703)  787-1093,  email 
Aime.Ewell@MMS.gov.  You  may  also 
obtain  copies  of  this  collection  of 
information  at  no  cost  by  contacting  Jo 
Aim  Lauterbach,  MMS's  Information 
Collection  Clearance  Officer,  at  (202) 
208-7744. 
SUPPLEMENTARY  INFORMATION: 

Title:  Directed  Communications 
Between  Operators  of  Federal  Royalty  in 
Kind  (RIK)  Leases  and  Deliverers  of 
Equivalent  Crude  Oil  Production  to  the 
Strategic  Petroleum  Reserve  (SPR). 

OMB  Control  Number:  1010-0130. 

Abstract:  The  Secretary  of  the  Interior, 
imder  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1353),  is    , 
responsible  for  the  management  of 
royalty  revenues  on  minerals  produced 
from  leased  Federal  offshore  lands. 
MMS  carries  out  these  responsibilities 
for  the  Secretary.  Most  royalties  are  now 
paid  in  value — when  a  company  or 
individual  enters  into  a  contract  to 
develop,  produce,  and  dispose  of 
minerals  from  Federal  lands,  that 
company  or  individual  agrees  to  pay  the 
United  States  a  share  (royalty)  of  the 
value  received  for  the  minerals  taken 
from  leased  lands. 

On  February  11, 1999,  the  Department 
of  the  Interior  announced  that  it  would 
assist  in  an  Administration  initiative  to 
collect  royalty  in  the  form  of  crude  oil 
production  (RIK)  from  Federal  lessees  in 
the  Gulf  of  Mexico  and  transfer  the 
royalty  oil  (or  equivalent  oil)  to  the 
Department  of  Energy  (DOE).  DOE  will 
use  28  million  barrels  of  RIK  oil  to  refill 
the  Strategic  Petroleum  Reserve  (SPR). 
DOE  published  a  Request  for  Offers 
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monthly  delivery  of  RIK  to  the  exchange 
contractor  are  standard  business 
practices  in  the  oil  and  gas  industry. 
The  information  in  the  directed 
communication  is  essential  to  the 
delivery  and  acceptance  of  verifiable 
quantities  and  qualities  of  oil  and  is 
exchanged  as  a  normal  part  of  the 
conduct  of  those  business  activities, 
even  when  operators  are  not  directed  to 
do  so.  Failure  of  lessees/operators  to 
timely  communicate  with  DOE's 
contractor  designated  by  MMS 
concerning  the  volumetric,  delivery, 
and  transportation  information 
concerning  MMS's  RIK  volumes  will 
result  in  storage  costs  being  incurred 
due  to  DOE's  contractor  not  knowing 
the  production  is  available  for  pick  up. 
Monetary  penalties  could  also  accrue  to 
MMS's  designee  (the  DOE  contractor)  if 
the  contractor  cannot  meet  delivery  due 
dates  when  exchanging  MMS's  oil  for 
oil  closer  to  the  SPR  delivery  point. 
Additionally,  failme  to  communicate 
data  from  balancing  accounts  would 
severely  impair  MMS's  ability  to  verify 
that  its  designee  is  receiving  the  full  and 
accurate  volimie  of  MMS's  royalty  share 
of  production.  Operators  will  not  be 
required  to  communicate  with  more 
than  one  exchange  contractor  per 
property. 

No  proprietary  information  will  be 
submitted  to  MMS  under  this  collection. 
No  items  of  a  sensitive  nature  are 
collected.  The  requirement  to  respond  is 
mandatory. 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  0MB  Contiol  Number.  A 
60-day  Federal  Register  Notice 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
13,  1999  (64  FR  44236).  No  comments 
were  received.  However,  MMS 
increased  the  estimated  hour  burden 
based  on  comments  received  on  a 
related  collection,  OMB  Contiol  No. 
1010-0126.  and  feedback  from  MMS 
operators  of  leases  delivering  RIK  to 
exchange  contiactors  under  the  SPR 
initiative. 

Estimated  Number  and  Type  of 
Respondents/Affected  Entities: 
Approximately  30  lessees  or  operators 
of  Federeil  leases  participating  in 
delivery  of  Federal  RIK  oil  production 
to  DOE's  contractor  for  refilling  of  the 
SPR. 

Frequency  of  Response:  Monthly 
cycle,  with  intra-month 
communications,  on  monthly 
nominations,  scheduling,  transportation 
and  balancing;  on  occasion,  (about  once- 
yearly)  communications  on  end-of- 
contiact  balancing. 


Burden  Statement  and  Estimated 
Annual  Reporting  and  Recordkeeping 
"Hour"  Burden:  We  estimate  the 
respondent  burden  for  intra-month 
communications  during  FY  2000  to 
average  10  minutes  per  property  per 
month  and  the  burden  for 
communications  on  end-of-contract 
balancing  for  short-term  contracts 
terminating  during  FY  2000  to  be  15 
minutes  per  property.  The  total  annual 
burden  hoior  estimate  for  this  collection 
is  about  201  hours  annually,  including 
recordkeeping. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no 
paperwork  cost  burdens  for  this 
collection  over  those  included  in  hour 
burden. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  requires  each  agency  "  *   *   *  to 
provide  notice  *  *   *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information. 
*   *   *"  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  your  comments  directly  to  the 
offices  listed  under  the  addresses 
section  of  this  notice.  OMB  has  up  to  60 
days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  by  April  3, 
2000. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach 
(202)  208-7744. 

Dated:  February  28,  2000. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  00-5179  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4310-MR-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60  Day  Notice  of  Intention  To  Request 
for  Clearance  of  Information 
Collection,  Special  Parle  Use 
Application  Forms,  Opportunity  for 
Public  Comment 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwrork  Reduction  Act  of  1995  (Pub. 
L.  104-14,  44  U.S.C.  3507)  and  5  CFR, 
part  1320  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
(NPS)  invites  public  comment  on  a 
request  for  approval  for  the  information 
collection  requirements.  These 
information  collections  are  associated 
with  permits  implementing  provisions 
of  the  agency  regulations  pertaining  to 
the  use  of  public  lands.  The  uses 
considered  under  these  information 
collection  applications  generally 
include  those  virhich  regulate  or  limit 
those  activities  not  available  to  the 
public  at  large,  such  as  special  events, 
commercial  filming,  and  grazing  in 
parks  where  such  activity  is  authorized 
by  law.  The  OMB  control  number  1024- 
0026  has  been  temporarily  assigned  to 
the  three  draft  application  forms 
included  in  this  request  for  comments. 
These  forms  are  intended  to  act  in  the 
capacity  of  gathering  sufficient 
information  to  enable  park  managers  to 
be  able  to  approve  or  deny  the  requested 
uses  of  public  lands  and,  if  approved,  to 
provide  sufficient  conditions  to  protect 
park  lands  from  impairment  or 
derogation  of  the  resources,  values  or 
purposes  for  which  the  park  was 
created. 

DATES:  Public  comments  will  be 
accepted  on  or  before  May  2,  2000. 
ADDRESSES:  Send  comments  to;  Dick 
Young,  C/O  Colonial  National  Historic 
Park  P.O.  Box  210  Yorktown,  VA  23690. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  final  approval.  All  comments 
will  become  a  matter  of  public  record. 
Copies  of  the  above  mentioned  draft 
forms  may  be  obtained  from  the  Internet 
at  h ttp  -.11  www. nps.gov/refdesk/DOrders/ 
index.htm  under  "draft  guidance 
dociunents." 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Young  at  (757)  898-7846. 
SUPPLEMENTARY  INFORMATION:  Specific 
Comments  Sought:  NPS  seeks 
comments,  in  particular,  on  the 
necessity  for  this  information  collection. 


the  accuracy  of  our  burden  estimates, 
the  clarity  of  the  information  to  be 
collected  and  alternative  methods  of  , 
collection  to  minimize  burden  and 
improve  service  to  the  public. 

Dennis  Burnett, 

Acting  Chief.  Ranger  Activities  Division. 
IFR  Doc.  00-5083  Filed  3-2-00;  8:45  am) 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  19,  2000. 

Pursuant  to  §  60.13  of  36  CFR  part  60 
written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service. 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  March  20,  2000. 

Carol  D.  Shull, 

Keeper  of  the  National  Register. 

ARKANSAS 

Miller  County 

Texarkana  US  Post  Office  and  Courthouse, 
Fifth  St.  and  State  Line  Ave.,  Texarkana, 
00000245 

COLORADO 

Saguache  County 

Indian  Grove,  Address  Restricted,  Mosca, 
00000237 

FLORIDA 

Palm  Beach  County 

Comeau,  Alfred  J.,  House,  701  Flamingo  Df.. 
West  Palm  Beach,  00000238 

MICHIGAN 

Washtenaw  County 

Tuomy  Hills  Service  Station,  2460 

Washtenaw  Ave.,  Ann  Arbor,  00000240 

NEW  YORK 

Westchester  County 

Church  of  St.  Barnabas,  15  N  Broadway. 
Irvington,  00000241 

OKLAHOMA 

Comanche  County 

Federal  Building  and  US  Courthouse,  Jet.  of 
SW  5th  St.  and  SW  "E"  Ave.,  Lawton, 
00000243 

Muskogee  County 

United  States  Post  Office  and  Courthouse. 
Ill  N.  Fifth,  Muskogee,  00000246 


Pittsburg  County 

Federal  Building  and  US  Courthouse,  Jet.  of 
3rd  and  Carl  Albert  Parkway,  McAlester. 
00000242 

Tulsa  County 

United  States  Post  Office  and  Courthouse, 
224  S.  Boulder  Ave.,  Tulsa,  00000244 

TEXAS 

Tarrant  County 

Old  Town  Historic  District.  (Arlington  MRA) 
Roughly  bounded  by  Sanford.  Elm.  North, 
Prairie  and  Oak  Sts.,  Arlington,  00000247 

WEST  VIRGINIA 

Cabell  County 

Huntington  High  School.  900  Eighth  St., 
Huntington,  00000248 

JeiTerson  County  ^ 

Woodlawn,  Address  Restricted. 
Kearneysville,  00000254 

Kanawha  County 

Charleston  Baptist  Temple.  209  Morris  St.. 
Charleston.  00000252 

Mason  County 

Maplewcod.  1951  US  35,  Pliny,  00000251 

Pendleton  County 

Priest  Mill,  Ofi^  US  220,  near  Low-Water 
Bridge.  Franklin,  00000250 

Pocahontas  County 

lOOF  Lodge  Building,  let.  of  8th  St.  and 
Second  Ave..  Marlinton.  00000249 

Marlinton  Opera  House,  Third  Ave., 
Marlinton.  00000253 

WISCONSIN 

Brown  County 

Fox  Theatre.  117  S.  Washington  St..  Green 
Bay, 00000256 

Milwaukee  County 

North  Point  North  Historic  District,  Roughly 
bounded  bv  N.  Downer  Ave.,  E.  Park  PI., 
and  N.  Wahl  Ave.,  Milwaukee,  00000255 

Sauk  County 

Lachmund  Family  House,  717  Water  St., 
Sauk  City,  00000257 

A  request  for  REMOVAL  has  been  made  for 
the  following  resources: 

ARKANSAS 

Benton  County 

Siloam  Springs  Train  Station  (Benton  County 

MRA),  E.  lefferson  Siloam  Springs, 

87002413 
Spavinaw  Creek  Bridge  (Benton  County 

MRA),  4  mi.  N  of  Decatur  on  CR  29  Decatur 

Cicinity,  87002414 
Sunset  Hotel  (Benton  County  MRA),  W  of  US 

71,  Bella  Vista.  92000986 

Columbia  County 

Louisiana  and  Northwest  Railroad  Depot — 
Magnolia  (Historic  Railroad  Depots  in 
Arkansas  MPS)  N  side  of  Main  St..  bet. 
Clay  and  Walnut  Sts.  Magnolia.  92000614 
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Conway  County 

Sims  Hotel.  Center  olfPlummerville, 
Plummerville,  75C  Q0379 


Howard  County 

DeQueen  and  Easter^ 
(Historic  Railroad 
MPS),  E  of  Hermai  I 


Railroad  Depot — Dierks 
Depots  in  Arkansas 
Ave.,  Diers,  92000607 


Izard  County 

Melbourne  Home  Ec 
[public  Schools  in 
Melbome  92001 


}nomics  Building 
Ozark  MPS).  School  Dr. 


2C1 


Pope  County 

Galla  Creek  Bridge 
Arkansas  MPS).  O 
Pottsvillle.  93000d90 


(1  listoric  Bridges  of 
d  AR  64  over  Galla  Cr. 


Pulaski  County 

Back  House  (Thompion 
Collection  TR).  15 
Rock,  82000875 


Charles  L.,  Design 
3  Cumberland  St.  Little 


Van  Buren  County 

Stobaugh  House,  AR 
Choctaw,  Choctaw 


9,  0.5  mi.  SW  of 
76000471 


White  County 

Herring  Building  (W 
E.  First  and  Smith 

Pemberton  House 
N.  Cypress  St. 

Westbrooke,  Lipsy 
MPS),  809  W.  Centr 

[FR  Doc.  00-4823 


lite  County  MPS),  Jet  of 
Sts.  McRae,  91001348 
ite  County  MPS),  601 
91001255 
House  (White  County 
St.,  Beebe,  91001260 
3-2-00;  8:45  am] 
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BIUJNG  CODE  431»-70-f 


DEPARTMENT  OF 


THE  irfTERIOR 


Office  of  Surface  ijlining  Reclamation 
and  Enforcement 


FIniJ 


Availability  of 
Document/En^ 
Statement  on  Fall 


Petition  Evaluation 
Document/Enviroiimental  Impact 
I  Creek  Falls,  TN 


a  I' ail 


AGENCY:  Office  of 
Reclamation  and 
ACTION:  Notice  of 
Petition  Evaluatioi 
Environmental  Impact 
EIS)  for  Fall  Creek 
Unsuitable  for  Miding 


5  urface  Mining 
E^iforcement,  Interior, 
lability  of  the  final 
Document/ 

Statement  (FED/ 
"alls  Lands 
Petition. 


summary:  The  Offi  :e  of  Surface  Mining 
(OSM)  of  the  Unite  d  States  Department 
of  the  Interior  is  m  iking  available  a  final 
PED/EIS  for  a  petit  on  to  designate  Fall 
Creek  Falls  State  P  u'k  and  Natural  Area 
and  certain  lands  i  i  the  watershed  and 
viewshed  of  Fall  C  eek  Falls  State  Park 
and  Natural  Area,  yan  Buren  and 
Bledsoe  Counties, 
unsuitable  for  all  < 


as 


ennessee, 
irface  coal  mining 


operations.  The  PE  3/EIS  has  been 

prepared  to  assist  t  le  Secretary  of  the 

Interior  in  making 

petition  to  designa 

State  Park  and  Nat  iral  Area  and  certain 

lands  in  the  waterslied  and  viewshed  of 

Fall  Creek  Falls  St<  te  Park  and  Natural 


decision  on  the 
e  the  Fall  Creek  Falls 


Area  as  imsuitable  for  surface  coal 
mining  operations. 

ADDRESSES:  Copies  of  the  final  PED/EIS 
may  be  obtained  by  contacting  Beverly 
Brock  at  the  address  and  telephone 
number  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  A  copy  of  the 
final  PED/EIS  is  available  for  inspection 
at  that  address,  and  also  at  the  Bledsoe 
and  Van  Buren  Coimty  Clerk's  offices. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Brock,  Supervisor,  Technical 
Group,  Office  of  Surface  Mining,  530 
Gay  Street,  S.W.,  Suite  500,  Knoxville, 
Tennessee  37902.  Telephone:  (865)  545- 
4103.  ext.  146;  e-mail: 
bbrock@osmre.gov. 

SUPPLEMENTARY  INFORMATION:  OSM  has 
been  petitioned  by  Save  Our 
Cumberland  Mountains.  Tennessee 
Citizens  for  Wilderness  Pleuming.  and 
49  citizens  to  designate  the  watershed 
and  viewshed  of  Fall  Creek  Falls  State 
Park  and  Natviral  Area,  Tennessee,  as 
imsuitable  for  all  types  of  surface  coal 
mining  operations.  OSM  began  to 
process  the  petition  on  October  5,  1995, 
and  on  May  1,  1998,  OSM  made 
available  the  draft  PED/EIS  for  a  90-day 
public  review  and  conunent  period. 
Two  subsequent  comment  periods  were 
opened  from  August  21,  1998,  to 
September  16. 1998,  and  from  January 
29, 1999,  to  April  29,  1999. 

The  final  PED/EIS  was  prepared  by 
OSM  in  accordance  with  Section  522(d] 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  OSM  has  analyzed  the 
petitioners'  proposed  action  of 
designating  the  entire  petition  area  as 
unsuitable  for  surface  coal  mining 
operations  and  four  alternative  actions 
ranging  from  denying  the  petition  in 
whole  to  designating  certain  portions  of 
the  petition  area  as  unsuitable  for 
mining. 

In  preparing  the  final  PED/EIS,  OSM 
has  revised  the  draft  PED/EIS  in 
response  to  comments  received  during 
the  public  comment  periods.  These 
comments  and  OSM's  responses  to  them 
are  included  in  the  final  PED/EIS. 

No  decision  will  be  made  on  the 
petition  by  the  Secretary  of  the  Interior 
until  at  least  30  days  from  the  date  the 
final  PED/EIS  is  made  available  to  the 
public.  Notice  of  such  decision  by  the 
Secretary  of  the  Interior  will  be  made 
available  to  the  public  at  that  time. 


Dated:  February  8,  2000. 

Allen  D.  Klein, 

Director.  Appalachian  Regional  Coordinating 
Center. 

(FR  Doc.  00-5030  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-414] 

Certain  Semiconductor  Memory 
Devices  and  Products  Containing 
Same;  Notice  of  Commission 
Determination  to  Extend  the  Target 
Date  for  Completion  of  the 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend   . 
the  target  date  for  completion  of  the 
above-captioned  investigation  by  45 
days,  or  rnitil  May  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Office  of  the  General 
Coimsel,  U.S.  International  Trade 
Commission.  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.  usitc.gov). 

SUPPLEMENTARY  INFORMATION:  The 
Commission  ordered  the  institution  of 
this  investigation  on  September  18, 

1998,  based  on  a  complaint  filed  on 
behalf  of  Micron  Technology,  Inc.,  8000 
South  Federal  Way,  Boise,  Idaho  83707- 
0006  ("complainant"). 

The  notice  of  investigation  was 
published  in  the  Federal  Register  on 
September  25,  1998.  63  FR  51372 
(1998). 

The  presiding  administrative  law 
judge  (ALJ)  issued  his  final  initial 
determination  (ID)  on  November  29, 

1999,  concluding  that  there  was  no 
violation  of  section  337.  He  found  that: 
(a)  Complainant  failed  to  establish  the 
requisite  domestic  industry  showing  for 
any  of  the  three  patents  at  issue;  (b)  all 
asserted  claims  of  the  patents  are 
invalid;  (c)  none  of  the  asserted  claims 
of  the  patents  are  infringed;  and  (d)  all 
of  the  patents  are  unenforceable  for 
inequitable  conduct.  On  February  1. 

2000,  the  Commission  determined  to 
review  the  final  ID  in  its  entirety,  and 
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also  determined  to  review  two 
procedural  issues.  The  notice  of  the 
Commission  decision  to  review  the  final 
ID  was  published  in  the  Federal 
Register  on  February  7,  2000.  65  FR 
5890  (2000). 

The  previous  target  date  for 
completion  of  this  investigation  was 
March  27,  2000.  The  Commission 
determined  that  the  target  date  should 
be  extended  until  May  11,  2000,  due  to 
the  number  and  complexity  of  the  issues 
under  review. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.51(a)  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (19  CFR 
210.51(a)). 

Copies  of  the  public  version  of  the 
ALJ's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436, 
telephone  202-205-2000. 

Issued:  February  28,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  00-5226  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made  ^ 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 


as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 


Wage  Determinations,  200  Constitution 
Avenue,  NfW,  Room  S-3014. 
Washington,  DC  20210. 

M odificatioiis  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CTOOOOOl  (Feb.  11,  2000) 

CT000004  (Feb.  11,  2000) 

CT000005  (Feb.  11,  2000) 
Massachusetts 

MAOOOOOl  (Feb.  11,  2000) 

MA000002  (Feb.  11.  2000) 

MA000003  (Feb.  11,  2000) 

MA000005  (Feb.  11,  2000) 

MA000006  (Feb.  11.  2000) 

MA000007  (Feb.  11,  2000) 

MA000008  (Feb.  11.  2000) 

MA000009  (Feb.  11,  2000) 

MAOOOOIO  (Feb.  11.  2000) 

MA000012  (Feb.  1 1 ,  2000) 

MA0G0013  (Feb.  11,  2000) 
■    MA000015  (Feb.  11,  2000) 

MA000017  (Feb.  11,  2000) 

MA000018  (Feb.  11,  2000) 

MA000019  (Feb.  11,  2000) 

MA000020  (Feb.  11,  2000) 

MA000021  (Feb.  11.  2000) 
Maine 

ME000005  (Feb.  11.  2000) 

MEOOOOIO  (Feb.  11,  2000) 

ME000022  (Feb.  11,  2000) 

ME000026  (Feb.  11,  2000) 

ME000037  (Feb.  11.  2000) 
New  York 

NY000002  (Feb.  11,  2000) 

NY000003  (Feb.  11,2000) 

NY000004  (Feb.  11,  2000) 

NY000005  (Feb.  11,  2000) 

NY000007  (Feb. 11, 2000) 

NY000008  (Feb.  11,  2000) 

NYOOOOIO  (Feb.  11,2000) 

NYOOOOll  (Feb.  11.  2000) 

NY000012  (Feb.  11,  2000) 

NY000013  (Feb.  11,2000) 

NY000014  (Feb.  11,  2000) 

NY000015  (Feb.  11.  2000) 

NYOOOOIO  (Feb.  11.  2000) 

NY000017  (Feb.  11.  2000) 

NY000018  (Feb.  11.  2000) 

NY000019  (Feb.  11.  2000) 

NY000020  (Feb.  1 1 .  2000) 

NY000021  (Feb.  11.2000) 

NY000022  (Feb.  1 1 ,  2000) 

NY000025  (Feb.  11,2000) 

NY000026  (Feb.  11.  2000) 

NY000031  (Feb.  11,  2000) 

NY000032 (Feb.  11,2000) 

NYO0OO33  (Feb.  11.  2000) 

NY000037  (Feb.  11.2000) 

NY000039  (Feb.  11,  2000) 

NY000040  (Feb.  11,  2000) 

NY000041  (Feb.  11,2000) 

NY000042  (Feb.  11,  20C0) 
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2000) 

it  2000) 

2000) 

2000) 

I  \.  2000) 
2000) 

I I  2000) 
2000) 
2000) 

1 t  2000) 
2000) 
1 1  2000) 
11.  2000) 
11,2000) 
11,  2000) 
11,2000) 


1 : ,  2000) 
i:  .2000) 
1 ; .  2000) 

1  •  ,  2000) 


NY000043  (Feb.  li  2000) 
NY000044  (Feb.  i:  .  2000) 
NY000045  (Feb.  i: 
NY000046  (Feb. 
NY000047  (Feb. 
NY000048  (Feb. 
NY000049  (Feb. 
NY000050  (Feb. 
NY000051  (Feb. 
NY000060  (Feb. 
NY000066  (Feb. 
NY000067  (Feb. 
NY000072  (Feb. 
NY0OOO73  (Feb. 
NY0OO074  (Feb. 
NY000075  (Feb. 
NY 000076  (Feb. 
NY000077  (Feb. 

Volume  II 

Maryland 

m'D000030  (Feb. 

MD000047  (Feb. 

MD000050  (Feb. 

MDO00053  (Feb. 
Virginia 

VA000009  (Feb.  11 

VA000015  (Feb.  11 

VA000017(Feb.  11 

VA000080  (Feb.  1 1 

V A000085  (Feb.  1 1 

Volume  III 

Georgia 

GA000003  (Feb.  11 
GA000022  (Feb.  11 
GA000032  (Feb.  1 1 
GA000040  (Feb.  11 
GA000058  (Feb.  1 1 
GA000065  (Feb.  11 
G.^000066  (Feb.  11 
GA000073  (Feb.  1 1 
G A000084  (Feb.  1 1 
GA000085  (Feb.  1 1 
GA000086  (Feb.  11 
GA000087  (Feb.  11 
GA000088  (Feb.  11 

Volume  A' 

Indiana 

INOOOOOl  (Feb.  11, 
IN000002  (Feb.  11, 
IN000004  (Feb.  11. 
1N000005  (Feb.  11. 
IN000006  (Feb.  11. 
IN000016  (Feb.  11. 
1N000047  (Feb.  11. 

Volume  V 

Iowa 

lAOOOOlO  (Feb.  11. 
IA000070  (Feb.  11. 
IA000071  (Feb.  11. 
IA000072  (Feb.  11, 
IA000079  (Feb.  11, 

Volume  VI 

Alaska 

AKOOOOOl  (Feb.  11 
Washington 

VVAOOOOOl  (Feb.  11 

VVA000002  (Feb.  1 1 

VVA000006  (Feb.  1] 


2000) 
2000) 
2000) 
2000) 
2000) 


2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


Volume  VII 

California 

CA000009  (Feb.  1 1 


2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


2000) 
2000) 
2000) 
2000) 
2000) 


2000) 

2000) 
2000) 
2000) 


2000) 


CA000029  (Feb.  11.  2000) 
CA000030  (Feb.  11,  2000) 
Hawaii 

HlOOOOOl  (Feb.  11.2000) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription{s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  24th  day  of 
February.  2000. 

Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  00-4864  Filed  3-2-00:  8:45  am] 

BILUNG  COOE  4510-27-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules  for  Electronic 
Copies  Previously  Covered  by  General 
Records  Schedule  20;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 


publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  aheady  authorized  for 
disposal." 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 
of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled.  (Electronic  copies  are 
records  created  using  word  processing 
or  electronic  mail  software  that  remain 
in  storage  on  the  computer  system  after 
the  recordkeeping  copies  are  produced.) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20,  Items  13  and  14. 
The  agencies  identified  in  this  notice 
have  submitted  schedules  pursuant  to 
NARA  Bulletin  99-04  to  obtain  separate 
disposition  authority  for  the  electronic 
copies  associated  with  program  records 
and  administrative  records  not  covered 
by  the  General  Records  Schedules. 
NARA  invites  public  comments  on  such 
records  schedules,  as  required  by  44 
U.S.C.  3303a(a).  To  facilitate  review  of 
these  schedules,  their  availability  for 
comment  is  announced  in  Federal 
Register  notices  separate  from  those 
used  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  April 
17,  2000.  On  request,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  concerning  a  proposed 
schedule.  These,  too,  may  be  requested. 
Requesters  will  be  given  30  days  to 
submit  comments. 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  by  program,  function,  or 
organizational  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but,  instead,  provide 
citations  to  previously  approved 
schedules  or  agency  records  disposition 
manuals  (see  SUPPLEMENTARY 
INFORMATION  section  of  this  notice).  To 
facilitate  review  of  such  disposition 
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requests,  previously  approved  schedules 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
the  electronic  copies.  NARA  will 
provide  the  first  100  pages  at  no  cost. 
NARA  may  charge  $.20  per  page  for 
additional  copies.  These  materials  also 
may  be  examined  at  no  cost  at  the 
National  Archives  at  College  Park  (8601 
Adelphi  Road,  College  Park,  MD). 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@curch2.nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  and/or  copies  of 
previously  approved  schedules  or 
manuals  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Routine  administrative  records  common 
to  most  agencies  are  approved  for 
disposal  in  the  General  Records 
Schedules  (GRS),  which  are  disposition 
schedules  issued  by  NARA  that  apply 
Governmentwide. 

On  March  25,  1999,  the  Archivist 
issued  NARA  Bulletin  99-04.  which 
told  agencies  what  they  must  do  to 
schedule  electronic  copies  associated 
with  previously  scheduled  program 
records  and  certain  administrative 
records  that  were  previously  scheduled 
under  GRS  20,  Items  13  and  14.  On 
December  27,  1999,  the  Archivist  issued 


NARA  Bulletin  2000-02,  which 
suspended  Bulletin  99-04  pending 
NARA's  completion  in  FY  2001  of  an 
overall  review  of  scheduling  and 
appraisal. 

On  completion  of  this  review,  which 
will  address  all  records,  including 
electronic  copies,  NARA  will  determine 
whether  Bulletin  99-04  should  be 
revised  or  replaced  with  an  alternative 
scheduling  procedure.  However,  NARA 
will  accept  and  process  schedules  for 
electronic  copies  prepared  in 
accordance  with  Bulletin  99-04  that  are 
submitted  after  December  27,  1999.  as 
well  as  schedules  that  were  submitted 
prior  to  this  date. 

Schedules  submitted  in  accordance 
with  NARA  Bulletin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  schedule  hitherto 
unscheduled  series  must  submit 
separate  SF  115s  that  cover  both 
recordkeeping  copies  and  electronic 
copies  used  to  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  scheduled  records, 
agencies  may  use  either  of  two 
scheduling  models.  They  may  add  an 
appropriate  disposition  for  the 
electronic  copies  formerly  covered  by 
GRS  20,  Items  13  and  14,  to  every  item 
in  their  manuals  or  records  schedules 
where  the  recordkeeping  copy  has  been 
created  with  a  word  processing  or 
electronic  mail  application.  This 
approach  is  described  as  Model  1  in 
Bulletin  99-04.  Alternatively,  agencies 
may  group  records  by  program, 
function,  or  organi-zational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  grouping.  This  approach  is 
described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 

For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority;  the  organizational 
unit{s)  accumulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
wide  applicability  in  the  case  of 
schedules  that  cover  records  that  may  be 
accumulated  throughout  an  agency:  the 
control  number  assigned  to  each 
schedule;  the  total  number  of  schedule 
items;  the  number  of  temporary  items 
(the  record  series  proposed  for 
destruction);  a  brief  description  of  the 
temporary  electronic  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
scheduled  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 


from  the  Government  Printing  Office  or 
has  been  posted  to  a  publicly  available 
Web  site,  this  too  is  noted. 

Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 


1.  National  Aeronautics  and  Space 
Administration,  Agency-wide  (N»-255- 
00-4,  8  items,  8  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  pertain  to  the  functional 
areas  of  Property  and  Supply,  Industrial 
Relations  and  Procurement, 
Transportation,  and  Program 
Formulation.  Electronic  copies  are 
associated  with  such  record  series  as 
loan  agreements,  plant  clearance  files, 
unique  procurement  files,  contractor 
monthly  management  and  operations 
reports,  traffic  management  feasibility 
studies,  highway  movement  permits, 
research  and  development  planning 
files,  research  and  development 
specifications,  project  approval 
documents,  and  aircraft  files.  This 
schedule  follows  Model  2  as  described 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  notice.  Recordkeeping 
copies  of  these  files  are  included  in 
Disposition  Job  Nos.  Nl-255-89-4.  Nl- 
255-90-7.  Nl-255-91^.  Nl-255-94-2. 
and  Nl-255-94-3. 

2.  National  Aeronautics  and  Space 
Administration.  Agency-wide  (N9-255- 
00-5.  4  items.  4  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  pertain  to  the  functional 
areas  of  Program  Management,  Financial 
Management,  and  Inspector  General 
matters.  Electronic  copies  are  associated 
with  such  record  series  as  configuration 
control  board  files,  summarv'  progress 
reports,  asbestos-related  files, 
environmental  records,  reimbursable 
agreements,  and  policy  and  procedure 
files.  This  schedule  follows  Model  2  as 
described  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 
Recordkeeping  copies  of  these  files  are 
included  in  Disposition  Job  Nos.  Nl- 
255-88-1.  Nl-255-89-3,  Nl-255-90-1, 
Nl-255-90-^.  Nl-255-91-6.  Nl-255- 
91-14.  Nl-255-92-3.  Nl-255-94-2, 
and  Nl-255-94-3. 

Dated:  Februan  25.  2000. 
Geraldine  Phillips, 
Acting  Assistant  Archivist  for  Record 
St^nices — Washington.  DC. 
IFR  Do(    00-5178  Filed  3-2-00;  8:45  am) 
BILUNG  CODE  7515-01-P 


11608 


Federal  Register/ Vol.  65,  No.  43 /Friday,  March  3,  2000/Notices 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  SeQui  ty  Oversight  Office; 
National  Industrial  Security  Program 
Policy  Advisory  Committee;  Meeting 

agency:  National,  Archives  and  Records 

Administration. 

ACTION:  Notice  df  meeting. 


ace  ardance 


SOFi^ 

aid 
CfR 
me  Bting 


SUMMARY:  In 
Federal  Advis 
U.S.C.  App.  2) 
regulation  41 
is  made  for  a 
Industrial  Security 
Advisory  Committee 
DATES:  April  6, 
p.m. 

ADDRESSES:  Natibnal 
Records  Admi 
Pennsylvania  A\Jenue 
Washington,  DC 
PURPOSE:  To  disiuss 
Security  Progra 
This  meeting 
public.  However 
limitations  and 
name  and  telepha 
individuals  pi 
submitted  to  the 
Oversight  Office 
March  23,  2000. 
additional 
access  to  the  locition 


with  the 
Committee  Act  (5 
implementing 
101.6,  announcement 

of  the  National 
Program  Policy 
(NISPPAC). 

^000.  from  10  a.m.  to  12 

Archives  and 
ni^tration,  700 

NW,  Room  105, 
20408. 


in  I 


\fii 


FOR  FURTHER 

Steven  Garfinkel 
Security  Oversi; 
Archives  Buildi 
Avenue,  NW, 
DC  20408,  telephlo 


Mary  Ann  Hadyka 

Committee  Manage  ment 
(FRDoc.  0O-.5177 

BILLING  CODE  7S15-0lU> 


an  ling : 


National  Industrial 
policy  matters. 
11  be  open  to  the 
due  to  space 
^cess  procedures,  the 
ne  number  of 

to  attend  must  be 
Information  Security 
(ISOO)  no  later  than 
SOO  will  provide 
instructions  for  gaining 

of  the  meeting. 
INFORMATION  CONTACT: 
Director,  Information 
Office,  National 
700  Pennsylvania 
Roi)m  100,  Washington, 
ne  (202) 219-5250. 


git 


Officer. 
iled  3-2-00;  8:45  am] 


NUCLEAR  REGLJLATORY 
COMMISSION 


Agency  Information 
Activities:  Pro| 
Comment  Requeist 


AGENCY:  Nuclear 
Commission  (NRt) 
ACTION:  Notice  of 
submit  an  informpt 
request  to  0MB 
public  comment. 


Regulatory 


a  ad 


NIC 


SUMMARY:  The 

submittal  to  OMI 
continued  appro\ 
collections  under 
Paperwork  Reduc  tion 
U.S.C.  Chapter  3t ) 


Collection 
Collection; 


pending  NRC  action  to 
ion  collection 
solicitation  of 


IS  preparing  a 
for  review  of 
al  of  information 
the  provisions  of  the 
Act  of  1995  (44 


Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  10  CFR  part  40,  "Domestic 
Licensing  of  Source  Material";  NRC 
Form  244,  "Registration  Certificate — 
Use  of  Depleted  Uranium  under  General 
License";  and  NRC  Form  484, 
"Domestic  Monitoring  Data  Report." 

2.  Current  OMB  approval  number: 
3150-0031 

3.  How  often  the  collection  is 
required:  Reports  required  under  10 
CFTR  part  40  are  collected  and  evaluated 
on  a  continuing  basis  as  events  occur. 
There  is  a  one-time  submittal  of 
information  to  receive  a  license. 
Renewal  applications  need  to  be 
submitted  every  5  to  10  years. 
Information  in  previous  applications 
may  be  referenced  without  being 
resubmitted.  In  addition,  recordkeeping 
must  be  performed  on  an  on-going  basis. 
NRC  Form  244  is  submitted  when 
depleted  uranium  is  received  or 
transferred  under  general  license.  NRC 
Form  484  is  submitted  biannually  to 
report  groundwater  data  necessary  to 
implement  EPA  groundwater  standards. 

4.  Who  is  required  or  asked  to  report: 
10  CFR  Part  40:  Applicants  for  and 

holders  of  NRC  licenses  authorizing  the 
receipt,  possession,  use,  or  transfer  of 
radioactive  source  and  byproduct 
material. 

NRC  Form  244:  Persons  receiving, 
possessing,  using,  or  transferring 
depleted  uranium  under  the  general 
license  established  in  10  CFR  40.25(a). 

NRC  Form  484:  Uranium  recovery 
facility  licensees  reporting  groundwater 
monitoring  data  pursuant  to  10  CFR 
40.65. 

5.  The  number  of  annual  respondents: 
10  CFR  part  40: 156  for  NRC  licensees 

and  172  for  Agreement  State  licensees. 

NRC  Form  244:  20  for  NRC  licensees 
and  40  for  Agreement  State  licensees. 

NRC  Form  484:  Included  in  10  CFR 
part  40,  above. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request: 

10  CFR  part  40:  26,049  hours  for 
reporting  requirements  and  9,019  hours 
for  recordkeeping  requirements,  or  a 
total  of  35,068  hours  for  NRC  licensees; 
28,083  hours  for  reporting  requirements 
and  9,398  hours  for  recordkeeping 
requirements,  or  a  total  of  37,481  hours 
for  Agreement  State  licensees. 

NRC  Form  244:  20  hours  for  NRC 
licensees  and  40  hours  for  Agreement 
State  licensees  for  reporting 
requirements. 

NRC  Form  484 :  Included  in  1 0  CFR 
part  4Q.  above. 

7.  Abstract:  10  CFR  part  40  establishes 
requirements  for  licenses  for  the  receipt. 


possession,  use,  and  transfer  of 
radioactive  source  and  byproduct 
material.  NRC  Form  244  is  used  to 
report  receipt  and  transfer  of  depleted 
uranium  under  general  license,  as 
required  by  10  CFR  part  40.  NRC  Form 
484  is  used  to  report  certain 
groundwater  monitoring  data  required 
by  10  CFR  Part  40  for  uranium  recovery 
licensees.  The  application,  reporting, 
and  recordkeeping  requirements  are 
necessary  to  permit  the  NRC  to  make  a 
determination  on  whether  the 
possession,  use,  and  transfer  of  source 
and  byproduct  material  is  in 
conformance  with  the  Commission's 
regulations  for  protection  of  public 
health  and  safety. 

Submit,  by  May  2,  2000,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wvm.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  ]o.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 

Information  Officer. 

IFR  Doc.  00-5151  Filed  3-2-00:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  pending  NRC  action  to 

submit  an  information  collection 

request  to  OMB  and  solicitation  of 

public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3.5). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Application/Permit  for  Use 
of  the  Two  White  Flint  (TWFN) 
Auditoriiun. 

2.  Current  OMB  approval  number: 
3150-0181. 

3.  How  often  the  collection  is 
required:  Each  time  public  use  of  the 
NRC  auditorium  is  requested. 

4.  Who  is  required  or  asked  to  report: 
Members  of  the  public  requesting  use  of 
the  NRC  Auditorium. 

5.  The  number  of  annual  respondents: 

5. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  1.25  hours  (15  minutes  per 
request). 

7.  Abstract:  In  accordance  with  the 
Public  Buildings  Act  of  1959.  an 
agreement  was  reached  between  the 
Maryland-National  Capital  Park  and 
Planning  Commission  (MPPC).  the 
General  Services  Administration  (GSA) 
and  the  NRC,  that  the  NRC  auditorium 
will  be  made  available  for  public  use. 
Public  users  of  the  auditorium  will  be 
required  to  complete  NRC  Form  590 
(Application/Permit  for  Use  of  Two 
White  Flint  North  (TWFN)  Auditorium). 
The  information  is  needed  to  allow  for 
administrative  and  security  review, 
scheduling,  and  to  make  a 
determination  that  there  are  no 
anticipated  problems  with  the  requester 
prior  to  utilization  of  the  facility  is  used. 

Submit,  by  May  2.  2000.  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 


4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW.  (Lower  Level), 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington.  DC  20555-0001.  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BIS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  Februar>-  2000. 
For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

SRC  Clearance  Officer.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  00-5152  Filed  3-2-00;  8:45  am] 
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(64  FR  35207).  However,  by  letter  dated 
December  13.  1999.  the  licensee 
withdrew  the  above  described  portion  of 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  4.  1999.  and  the 
licensee's  letter  dated  December  13. 
1999.  which  withdrew  a  portion  of  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  February  2000. 
For  the  Nuclear  Regulatorj'  Commission. 

Timothy  G.  Colbum, 


Senior  Project  Manager.  Section  I .  Project 

Directorate  I.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  00-5156  Filed  3-2-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

AmerGen  Energy  Company,  LLC; 
Notice  of  Partial  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  AmerGen  Energy 
Company,  LLC  (the  licensee),  to 
withdraw  a  portion  of  its  June  4.  1999. 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-50 
for  the  Three  Mile  Island  Nuclear 
Station.  Unit  1.  located  in  Dauphin 
County.  Pennsylvania. 

The  portion  of  the  proposed 
amendment  being  withdrawn  would 
have  revised  the  Technical  Specification 
(TS)  Bases  on  page  3-26c  of  the  TSs  to 
clarify  that  the  decay  heat  generation 
"was"  rather  than  "is"  calculated  in 
accordance  with  ANSI  5.1-1979.  Also 
deleted  was  the  phrase  "to  determine 
when  this  situation  exists." 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  June  30,  1999 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-31 3] 

Entergy  Operations,  Inc.,  Arkansas 
Nuclear  One,  Unit  1 ;  Notice  of 
Acceptance  for  Docketing  of  the 
Application  and  Notice  of  Opportunity 
for  a  Hearing  Regarding  Renewal  of 
License  No.  DPR-51  for  an  Additional 
Twenty- Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is        f 
considering  an  application  for  the 
renewal  of  Operating  License  No.  DPR- 
51.  which  authorizes  Entergy 
Operations.  Inc.  (Entergy)  to  operate 
Arkansas  Nuclear  One.  Unit  1  (ANO-1), 
at  2.568  megawatts  thermal.  The 
renewed  license  would  authorize  the 
applicant  to  operate  ANO-1  for  an 
additional  20  years  beyond  the  period 
specified  in  the  ciurent  license.  The 
current  operating  license  for  ANO-1 
expires  on  May  20,  2014. 

Entergy'  submitted  an  application  to 
renew  the  operating  license  for  ANO-1 
by  letter  dated  January  31.  2000.  A 
Notice  of  Receipt  of  Application, 
"Entergy  Operations,  Inc..  .\rkansas 
Nuclear  One.  Unit  1.  Notice  of  Receipt 
of  Application  for  Renewal  of  Facility 
Operating  License  No.  DPR-51.  for  an 
Additional  Twenty-Year  Period,"  was 
published  in  the  Federal  Register  on 
February  11.  2000  (65  FR  7074). 

The  Commission's  staff  has 
determined  that  Entergy  has  submitted 
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information  in  a(  cordance  with  10  CFR 
54.19.  54.21,  54.:  12.  54.23,  and  51.53(c) 
that  is  complete ;  md  acceptable  for 
docketing.  The  current  Docket  No.  50- 
313  for  Operatini :  License  No.  DPR-51, 
will  be  retained.  The  docketing  of  the 
renewal  applicat  on  does  not  preclude 
requesting  additi  anal  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Com  mission  will  grant  or 
deny  the  applicalion. 

Before  issuanci  s  of  the  requested 
license  renewal,  i  he  NRC  will  have 
made  the  finding  i  required  by  the 
Atomic  Energy  Apt  of  1954,  as  amended 
(the  Act),  and  theiNRC's  rules  and 
regulations.  In  accordance  with  10  CFR 
54.29,  the  NRC  will  issue  a  renewed 
license  on  the  bas  is  of  its  review  and 
findings  that  actiiins  have  been 
identified  and  ha  re  been  or  will  be 
taken  with  respec  t  to  (1)  managing  the 
effects  of  aging  dviring  the  period  of 
extended  operation  on  the  functionality 
of  structures  and  components  that  have 
been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  ana  yses  that  have  been 
identified  as  requ  ring  review  such  that 
there  is  reasonabl ;  assurance  that  the 
activities  authoriz  ed  by  the  renewed 
license  will  contii  lue  to  be  conducted  in 
accordance  with  t  le  current  licensing 
basis  (CLB)  and  tl  at  any  changes  made 
to  the  planfs  CLB  comply  with  the  Act 
and  the  Commission's  regulations. 

Additionally,  ir  accordance  with  10 
CFR  51.95(c),  the  MRC  will  prepare  an 
environmental  im  3act  statement  that  is 
a  supplement  to  t4e  Commission's 
NUREG-1437,  "Gmeric  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  'lants,"  (May  1996). 
Pursuant  to  10  CFR  51.26,  and  as  part 
of  the  environmental  scoping  process, 
the  staff  intends  tt  hold  a  public 
scoping  meeting.  1  )etailed  information 
regarding  this  me*  ting  will  be  included 
in  a  future  Federa  Register  notice.  The 
Commission  also  intends  to  hold  public 
meetings  to  discus  s  the  license  renewal 
process  and  the  sc  ledule  for  conducting 
the  review.  The  C(  mmission  will 
provide  prior  notii  :e  of  these  meetings. 
As  discussed  furtii  er  herein,  in  the  event 
that  a  hearing  is  hold,  issues  that  may 
be  litigated  will  be  confined  to  those 
pertinent  to  the  fo  egoing. 

By  April  3,  200C ,  Uie  applicant  may 
file  a  request  for  a  learing,  and  any 
person  whose  inte  est  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  pa  ty  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  -  save  to  intervene 


with  respect  to  the 


accordance  with  tl  e  provisions  of  10 
CFR  2.714.  Interes  ed  persons  should 
consult  a  current  c  apy  of  10  CFR  2.714, 


license  renewal  in 


which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC  20037.  If  a  request  for 
a  hearing  or  a  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request(s)  and/or 
petition(s),  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order.  In  the  event  that 
no  request  for  a  hearing  or  a  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  NRC  may,  upon  completion  of 
its  evaluations  and  upon  making  the 
findings  required  under  10  CFR  parts  54 
and  51,  renew  the  license  without 
further  notice. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  parts  54  and  51.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  nature  of 
the  petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  board  up 
to  15  days  before  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specificity  requirements 
described  above. 

Not  later  than  15  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 


that  supports  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  contention  ' 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington  DC  20037,  by  the  above 
date.  A  copy  of  the  request  for  a  hearing 
and  the  petition  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Craig  G.  Anderson,  Vice  President, 
Operations,  Arkansas  Nuclear  One, 
Entergy  Operations,  Inc.,  1448  SR  333, 
Russellville,  Arkansas  72801. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(1)  (i)-(v)  and  2.714(d). 

Detailed  information  about  the  license 
renewal  process  can  be  found  under  the 
nuclear  reactors'  icon  of  the  NRC's  Web 
page  <http://www.nrc.gov>. 

A  copy  of  the  application  to  renew  the 
ANO-1  Unit  1  license  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
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Building,  2120  L  Street.  NW, 
Washington,  DC  20037. 

Dated  at  Rockville,  Maryland,  this  the  28fh 
day  of  February.  2000. 

For  the  Nuclear  Regulatory  Commission. 
Christopher  I.  Grimes, 
Chief,  License  Renewal  and  Standardization 
Branch,  Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-5158  Filed  3-2-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  and  50-388] 

PP&L,  Inc.,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2;  Notice 
of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  Licenses 
and  Conforming  Amendments,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  NPF-14  and  NPF-22  for  the 
Susquehanna  Steam  Electric  Station, 
Units  1  and  2  (SSES,  Units  1  and  2),  to 
the  extent  currenUy  held  by  PP&L,  Inc. 
(PP&L),  as  a  co-owner  and  the  licensed 
operator  of  SSES  Units  1  and  2.  The 
transfer  would  be  to  PPL  Susquehanna, 
LLC,  which  will  be  created  as  a  new, 
indirect  subsidiary  of  PPL  Resources, 
Inc.,  the  holding  company  for  PP&L. 
PP&L  currently  owns  90  percent  of  each 
SSES  unit.  The  proposed  transfers  do 
not  involve  any  change  with  respect  to 
the  non-operating  ten  percent 
ownership  interests  in  SSES  Units  1  and 
2  held  by  Allegheny  Electric 
Cooperative,  Inc.  The  Commission  is 
also  considering  amending  the  hcenses 
for  administrative  purposes  to  reflect 
the  proposed  trcmsfer. 

According  to  an  application  for 
approval  filed  by  PP&L,  PPL 
Susquehanna,  LLC,  would  become  the 
owner  of  PP&L's  interest  in  both  units 
of  the  facility  following  approval  of  the 
proposed  transfer  of  the  licenses,  and 
would  become  exclusively  responsible 
for  the  operation,  maintenance,  and 
eventual  decommissioning  of  SSES 
Units  1  and  2.  No  physical  changes  to 
the  SSES  facility  or  operational  changes 
are  being  proposed  in  the  application. 

The  proposed  amendments  would 
replace  references  to  PP&L  in  the 
licenses  with  references  to  PPL 
Susquehanna,  LLC,  and  make  other 
administrative  changes,  to  reflect  the 
proposed  transfer. 


Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
licenses,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  23,  2000,  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  'Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 


petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  John  E.  Matthews,  counsel  for 
PP&L,  Inc.,  at  Morgan,  Lewis  &  Bockius 
LLP.  1800  M  Street,  NW,  Washington. 
DC  20036-5869  (tel:  202-467-7524;  fax: 
877-432-9652;  e-mail: 
jematthews@mlb.com);  the  General 
Coimsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555  (e- 
mail  address  for  filings  regarding  license 
transfer  cases  only:  OGCLT@NRC.gov); 
and  the  Secretary  of  the  Commission. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention; 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
April  3,  2000  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555^001.  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  15.  1999.  and  supplement 
dated  February  7.  2000.  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Website  (http://www.nrc.gov). 

Dated  at  Rockville,  Manland.  this  28th  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission, 
Robert  G.  Schaaf, 
Project  Manager,  Section  1 .  Project 
Directorate  I,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  00-5155  Filed  3-2-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-d52  and  50-353] 

Peco  Energy  Cc  mpany,  Limerick 
Generating  Stat  on,  Unit  1  and  2; 
Environmental  i  assessment  and 
Finding  of  No  Significant  impact 


The  U.S.  Nuclfear 
Commission  (the 
considering  issui  mce 
to  Facihty  Opera  ting 
39  and  NfPF-85. 
Company  (the  Hdensee) 
the  Limerick  Get  erating 
Units  1  and  2,  located 
Coimty,  Pennsylvania 

Environmental 


Regulatory 
Commission)  is 

of  an  amendment 
License  No.  NPF- 
ssued  to  PECO  Energy 
for  operation  of 
Station  (LGS), 
in  Montgomery 


/  ssessment 


Identification  of  he  Proposed  Action 


The  proposed 
several  administiative 
delete  redundant 
requirements 
errors  in  the  LGS 
Technical  Specif 
accordance  with 
application  for 
September  27, 


The  Need  for  the  Proposed  Action 


The  proposed 
clarity  and  admiriistrative 
the  TSs. 


i  iction  would  clarify 
requirements, 
administrative 
1  correct  typographical 
Units  1  and  2, 
cations  (TSs)  in 
iie  licensee's 
ai  lendment  dated 


19  99. 


i  ction  would  provide 
correctness  to 


Environmental  In  \pacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  changes  tlo  the  TSs  are 
administrative  in  nature. 

The  proposed  action  will  not 
significantly  incmase  the  probability  or 
consequence  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  maj  be  released  off  site, 
and  there  is  no  si|  inificant  increase  in 
occupational  or  p  iblic  radiation 
exposure.  Therefc  re,  there  is  no 
signiflcant  radioh  gical  environmental 
impacts  associate  1  with  the  proposed 
action. 

With  regard  to  potential 

nonradiological  irfipacts,  the  proposed 
i^olve  any  historic 
iFfect  nonradiological 
1  has  no  other 
aact.  Therefore,  there 
lonradiological 

environmental  im  jacts  associated  with 

the  proposed  acti(  n. 

Accordingly,  th ;  NRC  concludes  that 
there  are  no  signi   cant  environmental 
impacts  associate(   with  the  proposed 
action. 


action  does  not  ii 
sites.  It  does  not 
plant  effluents  ant 
environmental  ii 
are  no  significant 


Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  ciny  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Limerick  Generating 
Station,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  state  policy,  on 
October  8, 1999,  the  staff  consulted  with 
the  Pennsylvania  State  official,  Mr. 
David  Ney  of  the  Pennsylvania 
Department  of  Enviroitmental 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  state 
official  had  no  comment. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  27,  1999,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  QC.  Pubhcally 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  electronic 
reading  room). 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  February,  2000. 

For  Nuclear  Regulatory  Commission. 

Bartholomew  C.  Buckley, 

Sr.  Project  Manager,  Section  2.  Project 

Directorate  I,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  00-5157  Filed  3-2-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Letter  of  Agreement  Between  the  U.S. 
Department  of  Interior  Minerals 
Managements  Service,  Gulf  of  Mexico, 
OCS  Region  and  the  U.S.  Nuclear 
Regulatory  Commission,  Concerning 
the  Radiation  Safety  Inspections  of 
Nuclear  Regulatory  Commission 
Licensed  Activities  on  Offshore 
Facilities  and  Laybarges  in  Federal 
Jurisdiction 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  Letter  of 
Agreement  (LOA)  between  the  U.S. 
Department  of  Interior  Minerals 
Management  Service  (MMS)  and  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC).  The  purpose  of  the  LOA  is  to 
describe  the  cooperative  agreement 
between  MMS  and  NRC  in  ensuring  the 
protection  of  the  public  health  and 
safety  and  the  environment  from  the 
hazards  of  radioactive  materials  that 
may  be  used  on  offshore  facilities  and 
laybarges  in  offshore  waters  under 
Federal  jurisdiction.  The  LOA  provides 
for  air  transportation  arrangements  of 
NRC  inspectors  to  offshore  facilities  by 
MMS-contracted  helicopters  at  no 
charge  or  exchange  of  services  to  NRC. 
The  LOA  also  provides  for  licensed 
material  orientation  and  radiation  safety 
program  training  to  MMS  staff  by  NRC. 

EFFECTIVE  DATE:  January  7,  2000. 

ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection,  and  copying  for  a  fee,  in  the 
NRC  Public  Docvunent  Room,  2120  L 
Street,  NW,  (Lower  Level),  Washington, 
DC.  The  NRC  Public  Document  Room  is 
open  from  7:45  a.m.  to  4:15  p.m.. 
Monday  through  Friday  (except  Federal 
holidays).  Telephone  service  is 
provided  from  8:30  a.m.  to  4:15  p.m.  at 
202-634-3273  or  toll-free  at  1-800- 
397-4209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roberto  J.  Torres,  NMSS,  Mail  Stop  T8- 
F5,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20005- 
0001.  Telephone:  (301)  415-8112;  Fax: 
(301)  415-5369;  e-mail:  rjt@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  28  day 
of  February.  2000. 
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For  the  Nuclear  Regulatory  Commission. 

Josephine  M.  Piccone, 

Deputy  Director.  Division  of  Industrial  and 
Medical  Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Letter  of  Agreement  Between  the 
Department  of  the  Interior  Minerals 
Management  Service  Gulf  of  Mexico, 
OCS  Region  and  the  U.S.  Nuclear 
Regulatory  Commission  Concerning  the 
Radiation  Safety  Inspections  of  Nuclear 
Regulatory  Commission  Licensed 
Activities  on  Offshore  Facilities  and 
Laybarges  in  Federal  Jurisdiction 

I.  Introduction 

This  Letter  of  Agreement  (LOA) 
describes  the  cooperative  agreement 
betwreen  the  U.S.  Department  of  the 
Interior  Minerals  Management  Service 
(MMS)  and  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  in  ensuring  the 
protection  of  the  public  health  and 
safety  and  the  environment  from  the 
hazards  of  radioactive  materials  that 
may  be  used  on  offshore  facilities  and 
laybarges  in  offshore  waters  under 
Federal  jurisdiction. 

II.  Purpose  and  Scope 

The  purpose  of  this  LOA  is  to  identify 
the  areas  of  cooperation  between  MMS 
and  the  NRC  to  facilitate  NRC 
inspection  of  the  safe  use  of  radioactive 
materials  on  offshore  facilities  and 
laybarges.  Mutual  interests  involve  the 
inspection  of  such  sites  in  order  to 
verify  that  NRC-licensed  activities  are 
conducted  safely  and  in  compliance 
with  NRC  requirements,  and  ensure  the 
safety  of  facility  and  laybarge  personnel 
during  the  use  of  NRC-licensed 
radioactive  material.  Radioactive 
materials  within  the  scope  of  this  LOA 
mean  byproduct,  source,  and  special 
nuclear  materials  as  defined  in  Sections 
lie.,  llz.,  and  llaa.  of  the  Atomic 
Energy  Act  of  1954  (AEA),  as  amended, 
and  the  NRC's  regulations  thereunder. 
Offshore  facilities  and  laybarges  include 
those  that  are  in  offshore  waters  under 
Federal  jurisdiction.  The  term  "offshore 
waters"  means  that  area  of  land  and 
water,  beyond  Agreement  States' 
Submerged  Lands  Act  jurisdiction,  on  or 
above  the  U.S.  Outer  Continental  Shelf. 

in.  Authority  and  Regulatory  Program 

A.  MMS 

The  MMS  is  responsible  for  managing 
the  mineral  resources  on  the  Outer 
Continental  Shelf  (OCS)  of  the  United 
States  in  an  environmentally  sound  and 
saie  manner.  In  addition,  MMS  is  both 
the  resource  manager  and  fiscal  manager 
for  collecting  and  accounting  for  OCS 
revenues  and  leasing  OCS  lands, 
regulating  development  activities  to 


protect  the  coastal  and  marine 
environment,  and  ensuring  that  when 
operations  are  completed,  the  site  is 
properly  abandoned. 

B.  NRC 

Under  the  AEA,  as  amended,  the  NRC 
is  responsible  for  regulating  the  use  of 
byproduct,  source,  and  special  nuclear 
material  within  the  United  States  and  its 
territories,  consistent  with  its  mission  to 
ensure  adequate  protection  of  the  public 
health  and  safety,  to  promote  the 
common  defense  and  security,  and  to 
protect  the  environment. 

IV.  Agency  Responsibilities 

The  following  are  the  offices 
responsible  for  this  agreement: 
For  the  Minerals  Management  Service: 
Regional  Director  U.S.  Department  of 
the  Interior  Minerals  Management 
Service  Gulf  of  Mexico  OCS  Region 
1201  Elmwood  Park  Blvd.  New 
Orleans,  Louisiana  70123 
For  the  Nuclear  Regulatory  Commission: 
Regional  Administrator  Region  IV 
U.S.  Nuclear  Regulatory  Commission 
611  Ryan  Plaza  Drive,  Suite  400 
Arlington,  Texas  76011 
Each  agency  shall  designate  the 
agency  organizational  unit  responsible 
for  the  coordination  and  management  of 
activities  covered  by  this  LOA.  Each 
agency  shall  designate  the  individual(s) 
who  will  serve  as  the  respective 
coordination  officer(s)  or  point(s)  of 
contact  (POC).  The  coordination  officers 
or  POCs  will  coordinate  and  facilitate 
actions  required  by  their  respective 
agencies. 

NRC  will  notify  known  lease  and 
pipeline  operators  working  offshore  that 
NRC,  in  cooperation  with  MMS,  will  be 
conducting  unannounced  inspections  of 
NRC  licensees  performing  licensed 
activities  on  offshore  facilities  and 
laybarges.  NRC  will  comply  with  the 
personal  safety  and  site  access 
requirements  mandated  by  each  facility 
or  laybarge  operator. 

NRC  will  provide  MMS  staff  with 
licensed  material  orientation  and 
radiation  safety  program  training  as 
MMS  staff  and  NRC  staff  schedules  will 
allow.  The  purpose  of  this  orientation 
and  training  is  to  enable  MMS  to  notify 
NRC  in  case  MMS  recognizes 
irregularities  in  licensees'  activities. 
NRC  will  also  provide  MMS  copies  of 
inspection  reports  and  event  reports 
involving  licensees  working  in  offshore 
Federal  waters. 

MMS  will  arrange  for  transportation 
to  offshore  facilities  or  laybarges  on 
MMS  contracted  helicopters  for  NRC 
inspectors  based  on  availability  and 
advance  schedule  coordination  by  NRC. 


MMS  will  provide  this  service  at  no 
financial  charge  or  exchange  of  services 
to  the  NRC. 

V.  Elements  of  Coordination 

Both  agencies  agree  to  exchange 
information  with  respect  to  relevant 
programs  and  lessons  learned,  resources 
permitting.  The  purpose  of  these 
exchanges  is  to  provide  expert  technical 
assistance  to  both  agencies.  NRC  will 
coordinate  with  the  MMS  Gulf  of 
Mexico  OCS  Regional  office  for  the 
scheduled  inspection  of  licensees 
conducting  licensed  activities  in 
offshore  Federal  waters.  Additionally, 
NRC  will  coordinate  the  scheduling  of 
offshore  inspections  with  MMS  based 
on  guidance  provided  by  MMS  relative 
to  seat  availability  on  MMS  contracted 
helicopters. 

VI.  Other  Laws  and  Matters 

Nothing  in  this  LOA  shall  be  deemed 
to  restrict,  modify,  or  otherwise  limit 
the  application  or  enforcement  of  any 
laws  of  the  United  States  with  respect 
to  matters  specified  herein,  nor  shall 
anything  in  the  LOA  be  construed  as 
modifying  the  existing  authority  of 
either  agency. 

VII.  Efifective  Date,  Modification,  and 
Termination  of  LOA 

This  LOA  will  take  effect  when  it  has 
been  signed  and  dated  by  the  authorized 
representatives  of  the  MMS  and  the 
NRC.  It  may  be  modified  by  mutual 
written  consent,  or  terminated  by  either 
agency  upon  60  days  advance  written 
notice  to  the  other  agency. 

Approved  and  Accepted  for  the 
Minerals  Management  Service 

Chris  Oynes, 

Regional  Director.  U.S.  Department  of  the 
Interior,  Minerals  Management  Service,  Gulf 
of  Mexico  OCS  Region. 

Januarv  7.  2000. 

Approved  and  Accepted  for  the  Nuclear 
Regulatory  Commission 
Ellis  W.  Merschoff. 
Regional  Administrator,  U.S.  Nuclear 
Regulatory  Commission. 

December  23, 1999. 
|FR  Doc.  00-5150  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  FY  2000-2005  Strategic  Plan 

agency:  Nuclear  Regulatory 

Commission. 

action:  Request  for  public  comment. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  seeking  public 
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comment  on  its  c  raft  FY  2000-2005 
Strategic  Plan  wlkich  provides  a 
blueprint  for  the  MRC  to  plan, 
implement,  and  i  nonitor  work  needed  to 
achieve  its  goals.  The  Commission  will 
consider  public  c  omments  in  approving 
the  final  FY  200C-2005  Strategic  Plan. 
DATE:  Submit  coi  [iments  on  the  draft 
strategic  plan  by  April  7.  2000. 
ADDRESSES:  Subt  lit  written  comments 
to  David  L.  Meye  r,  Chief,  Rules  and 
Directives  Branck.  Mail  Stop:  T6D59, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  60555-0001. 
The  draft  Strati  (gic  Plan,  as  well  as  the 
comments 
electronically,  an  s  available  on  the  NRC 
web  site  at  http:/,  'www.nrc.gov/NRC/ 
planning.html. 

INFGhMATION  i 


FOR  FURTHER 

Daryi  Kade,  Mail 
the  Chief  Financi  il 
Regidatory  Comnii: 
D.C.  20555 
FAX:  (301)  415-1 
DWK@NRC.GOV. 


Telef  h 


CONTACT: 

Stop:  T9D24,  Office  of 
Officer.  U.S.  Nuclear 
ssion,  Washington, 
one:  (301)  415-7326; 
;  Internet: 


5  386 


SUPPLEMErfTARY  DEFORMATION 
Background 

The  NRC  issuel  its  first  Strategic  Plan 
in  September  1997,  and  is  required  to 
update  it  every  three  years.  The  NRC's 
draft  FY  2000-20  )5  Strategic  Plan, 
which  has  not  yel  been  approved  by  the 
Commission,  des(  :ribes  the  agency's 
strategic  goals,  pe  rformance  goals,  and 
strategies  for  achi  sving  NRC's  mission. 
It  is  organized  intb  four  strategic  arenas: 
(1)  Nuclear  Reactbr  Safety;  (2)  Nuclear 
Materials  Safety;  3)  Nuclear  Waste 
Safety;  and  (4)  Inl  emational  Nuclear 
Safety  Support.  T  a  help  accomplish 
agency  goals,  the  ^RC  has  established 
overarching  corpc  rate  management 
strategies  which  a  re  also  described  in 
the  draft  plan.  A  summary  is  provided 
in  Part  1  with  moie  details,  as  required 
by  the  Govenmiei  it  Performance  and 
Results  Act,  provi  ded  in  Part  2. 

Embodied  in  th  3  plan  is  the  NRC's 
understanding  th.  t  decisions  must  be 
based  first  and  foi  emost  on  their 
contributions  to  public  health  and 
safety.  In  additior .  the  NRC  must  also 
consider  the  effec :  of  its  decisions  on 
the  public  it  prote  cts,  on  the  industries 
it  regulates,  and  on  the  effectiveness  and 
efficiency  of  inter  lal  NRC  operations. 

The  current  pla  i  is  based  more  on 
performance  and  he  outcomes  the  NRC 
intends  to  achievt .  It  addresses 
concerns  and  con  ments  raised  in 
Congressional  he;  rings,  as  well  as  in 
meetings  with  me  nbers  of  the  public 
and  stakeholders  vho  would  be  most 
affected  by  NRC  c  ecisions.  Also,  the 
plan  captures  rec(  nt  regulatory  reform 
and  their  outcome  s  in  the  long  term. 


Stakeholder  Input  to  the  Strategic  Plan 

NRC  recognizes  that  work  on  the 
Strategic  Plan  is  unfinished  and  that 
stakeholder  input  will  further  improve 
the  draft  plan.  Stakeholder  input  is 
requested  on  the  draft  plan,  particularly 
on  the  following  areas: 

•  Do  goals  address  appropriate  areas? 

•  Are  the  strategies  to  achieve  the 
goals  adequate? 

•  Will  performance  measures  indicate 
whether  we  are  achieving  our  goals?  In 
particular,  we  are  seeking  comment  on 
those  measures  where  specific  metrics 
have  yet  to  be  proposed. 

•  Do  goals  and  strategies  reflect 
NRC's  commitment  to  institutionalize 
change? 

•  Do  external  factors  identify  those 
conditions  or  circumstances  which 
significantly  affect  the  achievement  of 
our  goals? 

•  Is  the  strategic  plan  too  lengthy?  Is 
the  level  of  detail  sufficient? 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Jesse  L.  Punches, 
Chief  Financial  Officer. 
[FR  Doc.  0&-5153  Filed  3-2-00;  8:45  am] 

BILUNG  COOe  7590-01-P 


PEACE  CORPS 

Information  Collection  Requests  Under 
0MB  Review 

AGENCY:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Associate  Director  for 
Management  invites  comments  on 
information  collection  requests  as 
required  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
This  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  an  emergency 
request  to  approve  the  use  of  the  Peace 
Corps/Crisis  Corps  Volunteer 
Application  Form  (0420-0533)  by  May 
2,  2000.  Additionally,  the  Peace  Corps 
will  be  seeking  three  year  OMB 
approval  using  the  standard  review 
procedures.  A  copy  of  the  information 
collection  may  be  obtained  from  Joan 
Timoney,  Director  of  the  Crisis  Corps, 
Peace  Corps,  1111  20th  Street,  NW.. 
Washington,  DC  20526.  Ms.  Timoney 
may  be  contacted  by  telephone  at  202- 
692-2250.  The  Peace  Corps  invites 
comments  on  whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  the  functions 
of  the  Peace  Corps,  including  whether 


the  information  will  have  practical  use; 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 
Conunents  on  these  forms  should  be 
addressed  to  Desk  Officer  for  the  Peace 
Corps,  Office  of  Management  and 
Budget,  NEOB.  Washington,  DC  20503. 

Dated:  February  15,  2000. 
Michael  J.  Kole, 

Director  of  Administrative  Services. 

[FR  Doc.  00-^546  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  6051-01-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
^hich  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  pubUsh  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Voluntary  Customer  Surveys 
in  Accordance  with  Executive  Order 
12862,  OMB  3220-0192.  In  accordance 
with  Executive  Order  12862,  the 
•Railroad  Retirement  Board  (RRB) 
conducts  a  number  of  customer  surveys 
designed  to  determine  the  kinds  and 
quality  of  services  our  beneficiaries, 
claimants,  employers  and  members  of 
the  public  want  and  expect,  as  well  as 
their  satisfaction  with  existing  RRB 
services.  The  information  collected  is 
used  by  RRB  management  to  monitor 
customer  satisfaction  by  determining  to 
what  extent  services  are  satisfactory  and 
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where  and  to  what  extent  services  can 
be  improved.  The  surveys  are  limited  to 
data  collections  that  solicit  strictly 
voluntary  opinions,  and  do  not  collect 
information  which  is  required  or 
regulated. 

The  information  collection,  which 
was  first  approved  by  the  Office 
Management  and  Budget  (OMB)  in 
1997,  provides  the  RRB  with  a  generic 
clearance  authority.  This  generic 
authority  allows  the  RRB  to  submit  a 
variety  of  new  or  revised  customer 
survey  instruments  (needed  to  timely 
implement  customer  monitoring 
activities)  to  the  Office  of  Management 
and  Budget  (OMR)  for  expedited  review 
and  approval. 

The  average  burden  per  response  for 
current  customer  satisfaction  activities 
is  estimated  to  range  from  2  minutes  for 
a  web-site  questionnaire  to  2  hours  for 
participation  in  a  focus  group.  The  RRB 
estimates  ciurent  annual  burden  of 
2,050  aimual  respondents  totaling  727 
hours  or  annual  burden  for  the  generic 
customer  survey  clearance. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  or  to  obtain  a 
copy  of  the  information  collection 
justification,  forms,  and/or  supporting 
material,  please  call  the  RRB  Clearance 
Office  at  (312)  751-3363.  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  J. 
Hodapp,  Railroad  Retirement  Board,  844 
N.  Rush  Street,  Chicago,  IlUnois  60611- 
2092.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  00-5114  Filed  3-2-00;  8:45  am] 

BILLING  CODE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27141] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

February  25,  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  21,  2000,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address{es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  March  21.  2000,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

American  Electric  Power  Company, 
Inc.,  et  al.  (70-8779) 

American  Electric  Power  Company. 
lac.  ("AEP"),  a  registered  holding 
company,  American  Electric  Power 
Service  Corporation,  a  wholly  owned 
nonutility  subsidiary  of  AEP,  both  of  1 
Riverside  Plaza,  Columbus,  Ohio  43215. 
and  AEP's  seven  wholly  owned  electric 
utility  subsidiary  companies. 
Appalachian  Power  Company.  40 
Franklin  Road.  Roanoake,  Virginia 
24022,  Columbus  Southern  Power 
Company,  215  North  Front  Street, 
Columbus,  Ohio  43215,  Indiana 
Michigan  Power  Company,  One  Summit 
Square,  Fort  Wayne  Indiana  46801, 
Kentucky  Power  Company,  1701  Central 
Avenue,  Ashland,  Kentucky  41101, 
Kingsport  Power  Company,  422  Broad 
Street,  Kingsport,  Tennessee  37660, 
Ohio  Power  Company,  339  Cleveland 
Avenue,  SW.,  Canton,  Ohio  44702,  and 
Wheeling  Power  Company,  51  Sixteenth 
St.,  Wheeling.  West  Virginia  26003, 
have  filed  a  post-effective  amendment 
under  sections  6(a).  7,  and  12(b)  of  the 
Public  Utility  Holding  Company  Act.  as 
amended  ("Act"),  and  rules  45  and  54 
under  the  Act.  to  their  application- 
declaration  filed  under  sections  6(a),  7. 
9(a),  10,  12(b),  and  13  of  the  Act  and 
rules  45,  90,  and  91  under  the  Act. 

By  orders  dated  September  13,  1996 
(HCAR  No.  26572).  September  27.  1996 
(HCAR  No.  26583),  May  2,  1997  (HCAR 
No.  26713)  ("May  Order"),  November 
30,  1998  (HCAR  No.  26947),  and  April 
7  1999  (HCAR  No.  26998),  AEP  was 
authorized  to  form  direct  and  indirect 
nonutility  subsidiaries  ("New 
Subsidiaries")  to  broker  and  market 
electric  power,  natural  and 
manufactured  gas.  emission  allowances, 
coal,  oil,  refined  petroleum  products 
and  natural  gas  liquids.  The 


Commission  also  authorized  AEP  to 
guarantee  through  December  31,  2002 
up  to  $200  million  of  debt  and  up  to 
$200  million  of  other  obligations  of  such 
subsidiaries  ("Guarantee  Authority").  In 
the  May  Order,  the  Guarantee  Authority 
was  expanded  to  permit  AEP  to 
guarantee  the  debt  and  other  obligations 
of  any  subsidiary'  acquired  or 
established  under  Rule  58. 

Applicants  now  propose  to  extend  the 
period  of  the  Guarantee  Authority 
through  June  30.  2004.  Applicants  also 
propose  to  increase  the  Guarantee 
Authority  up  to  $600  million  of  debt 
and  up  to  $600  million  of  other 
obligations  under  the  terms  and 
conditions  stated  in  the  Prior  Orders. 
Applicants  state  that  this  increase  in  its 
Guarantee  Authority  is  necessary 
because  AEP  is  active  in  the 
development  and  expansion  of  its 
energy-related  non-utility  businesses. 

Metropolitan  Edison  Company,  et  al. 
(70-593) 

Metropolitan  Edison  Company  ("Met- 
Ed")  and  Pennsylvania  Electric 
Company  ("Penelec")  ("Subsidiaries"), 
both  public  utility  subsidiaries  of  GPU. 
Inc.  ("GPU"),  a  registered  holding 
company,  and  boA  located  at  2800 
Pottsville  Pike,  Reading,  Pennsylvania 
19640,  have  filed  a  declaration  under 
Section  12(c)  of  the  Act  and  rules  46 
and  54  under  the  Act. 

As  part  of  electric  utility  restructuring 
in  Pennsylvania,  the  Subsidiaries  have 
sold  substantially  all  of  its  fossil  and 
hydroelectric  generating  assets 
("Generation  Assets")  and  now  wish  to 
return  to  GPU  the  equity  capital 
supporting  those  assets.  The 
Subsidiaries  state,  however,  that  they 
have  paid  out  essentially  all  of  their 
retained  earnings  in  the  form  of 
dividends  to  GPU  and  so  have  not  built 
up  any  significant  surplus  of  retained 
earnings  to  pay  dividends  in  special 
circumstances.  The  Subsidiaries  also 
note  that,  while  the  sale  of  the 
Generation  Assets  yielded  after-tax 
gains  of  approximately  $195  million  and 
$520  million  for  Met-Ed  and  Penelec, 
respectively,  those  gains  cannot  be  used 
to  facilitate  dividend  payments  out  of 
retained  earnings,  but  must  instead  be 
used  to  offset  stranded  costs  incurred  by 
the  Subsidiaries. 

Accordingly.  Met-Ed  and  Penelec 
propose,  subject  to  certain  limitations, 
to  declare  and  pay  dividends  out  of 
capital  and  unearned  surplus. 
Specifically.  Met-Ed  and  Penelec 
propose  to  pay  dividends  from  time  to 
time  through  December  31,  2001,  in 
respective  amounts  aggregating  up  to 
$145  million  and  $155  million.  The 
Subsidiaries  state  that  neither  Met-Ed 
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woi  Id  not  pay  Dividends  if 
iild  cause  either  its 
latioorGPU's 
coiimon  equity  ratio  as  of 
quarter  during 
Dividend  is  made  is  expected 
without  further 


3(% 
autJ  lorization. 


lariss 


and  Penelec 
the  payment  wo 
common  equity 
consolidated 
the  end  of  the 
which  the 
to  be  less  than 
Commission 

The  Subsidi 
existing  first  m 
("Indentures 
required  to 
of  not  less  than 
million.  The 
Ed  and  Penelec 
proposed 
capital  surplus 
dividends  out  of 
to  the  amounts 
Indentures. 

For  the  Commiss 
Investment  Managelnent 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-5183  F^led  3-2-00;  8:45  am] 

BILUNG  C00£  MIO-OI 
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SECURITIES  ANI  >  EXCHANGE 
COMMISSION 

[Investment  Compi  ny  Act  Release  No. 
24317,812-11984] 

Safeguard  Scienfflcs,  Inc.;  Notice  of 
Application 


February  25,  2000 
AGENCY:  Securitiefe 
Commission  ("Copimiss 
ACTION:  Notice  of 
pursuant  to  secticki 
Investment  Comp  my 
"Act"). 


and  Exchange 
ion"), 
m  application 
2(a)(9)  of  the 
Act  of  1940  (the 


APPUCANT:  Safegijard  Scientifics,  Lie 

("Safeguard"). 

SUMMARY  OF  APPLICATION 

requests  an  order 
controls  Internet 
("ICG")  within  th  I 
notwithstanding 
25%  of  the  voting 
FILING  DATE:  The 
on  Februarv  25,  2 


Applicant 
ieclaring  that  it 
Capital  Group,  Inc. 
meaning  of  the  Act 
it  owns  less  than 
securities  of  ICG. 
plication  was  filed 
00. 


tiat 


'  a} 


tie 


HEARING  OR  NOTIFICATION 

order  granting  the 
be  issued  unless 
a  hearing.  InterestH 
request  a  hearing 
Commission's 
applicant  with  a 
personally  or  by 
should  be  receive< 
by  5:30  p.m.  on  Mprch 
should  be  accom 
service  on  applicaht 
affidavit  or,  for  la;  ^ers 


OF  HEARING:  An 

requested  relief  will 
Commission  orders 


persons  may 
ly  writing  to  the 
and  serving 
of  the  request. 
Hearing  requests 
by  the  Commission 
21,  2000  and 
by  proof  of 
in  the  form  of  an 
a  certificate  of 


Sec  retary ; 
cjpy 
n  ail. 


p  mied 


service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  Street,  NfW,  Washington,  DC  20549- 
0609.  Safeguard,  435  Devon  Park  Drive, 
Building  800,  Wayne,  Pennsylvania 
19087. 

FOR  FURTHER  INFORMATION  CONTACT:  Arm 

Dubey,  Senior  Counsel,  at  (202)  942- 
0687,  or  Nadya  Roytblat,  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street.  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  Safeguard,  a  Pennsylvania 
corportaion,  states  that  it  is  actively 
engaged  in  the  internet  infrastructure 
business  through  a  core  group  of 
companies.  Safeguard  was  relying  on 
rule  3a-l  imder  the  Act.  Rule  3a-l 
provides  an  exemption  fi'om  the 
definition  of  investment  company  if, 
among  other  things,  no  more  than  45% 
of  a  company's  total  assets  consist  of, 
and  no  more  than  45%  of  its  net  income 
over  the  last  four  quarters  is  derived 
from,  securities  other  than  shares  of 
majority-owned  subsidiaries  and 
companies  primarily  controlled  by  it. 
Since  August,  1999,  Safeguard  has  been 
relying  on  rule  3a-2  under  the  Act, 
which  provides  a  one-year  exemption 
fi'om  the  definition  of  investment 
company  for  certain  transient 
investment  companies. 

2.  Safeguard  previously  owned  more 
than  25%  of  the  voting  securities  of  ICG. 
Safeguard  states  that  ICG  is  an  internet 
company  actively  engaged  in  business- 
to-business  electronic  commerce 
through  a  network  of  partner 
companies.  ICG  and  Safeguard  have  had 
a  historic  relationship.  ICG  was  formed 
by  two  Safeguard  executives  in  1996. 
Safeguard  originally  owned  33%  of 
ICG's  voting  securities,  an  ownership 
position  that  began  to  decline  as  ICG 
needed  additional  financing.  Safeguard 
states  that  its  interest  in  ICG  has  been 
diluted  since  August,  1999  due  to  the 
exercise  of  options,  and  ICG's  additional 
private  and  public  offerings.  Safeguard 
also  sold  approximately  4.8%  of  its 
shares  in  ICG  to  Safeguard's 
shareholders  through  a  subscription 
program.  Safeguard  states  that  currently 


it  owns  approximately  14%  of  ICG's 
common  stock.  Safeguard  states  that  its 
interest  in  ICG  constitutes  a  substantial 
portion  of  Safeguard's  total  assets. 

Applicant's  Legal  Analysis 

1 .  Safeguard  requests  an  order  under 
section  2(a)(9)  of  the  Act  declaring  that 
it  controls  ICG.^  Section  2(a)(9)  defines 
"control"  as  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  company. 
Section  2(a)(9)  also  provides  that  a 
person  who  does  not  own  more  than 
25%  of  a  company's  voting  securities  is 
presumed  not  to  control  the  company. 
Section  2(a)(9)  further  provides  that  this 
presumption  may  be  rebutted  by 
evidence  but  continues  until  a 
determination  to  the  contrary  is  made 
by  the  Commission. 

2.  Safeguard  states  that  currently  it 
owns  13.93%  of  ICG's  outstanding 
voting  securities.  Safeguard  has  been 
since  ICG's  inception,  and  continues  to 
be,  ICG's  largest  single  shareholder.  ^ 
Safeguard  also  states  that  its  officers  are 
directors  occupy  three  out  of  eight  seats 
on  ICG's  board  of  directors.  These 
directors  include  a  Vice  President  of 
Safeguard  and  the  Vice  Chairman  of  the 
Board  of  Safeguard  (who  serves  as  the 
Chairman  of  ICG's  board  of  directors). 
The  Safeguard  director  on  the  ICG  Board 
serves  as  President  and  Chief  Executive 
Officer  of  ICG. 

3.  Safeguard  also  states  that  it  has  a 
team  of  its  employees  assigned  to 
actively  assist  ICG  in  its  management, 
operations  and  finances.  Safeguard 
states  that  it  also  assists  ICG,  among 
other  things,  in  structuring  and 
negotiating  business  alliances,  forming 
general  corporate  and  marketing 
strategies,  conducting  financial 
accounting,  locating  and  evaluating 
financing  vehicles,  recruiting  board 
members  and  structuring  employee 
option  plans. 

4.  Safeguard  asserts  that,  as  a  result  of 
its  status  as  the  largest  single 
shareholder  of  ICG  and  its  significant 
representation  on  ICG's  board  of 
directors.  Safeguard  is  able  to  exercise, 
and  exercises,  a  controlling  influence 
over  the  management  and  operations  of 
ICG  within  the  meaning  of  section 
2(a)(9)  of  the  Act.  Thus,  Safeguard  states 
that  it  has  made  a  showing  sufficient  for 


'  Safeguard  states  that  it  does  not  seelt  an  order 
or  request  the  Commission  to  determine  whether 
Safeguard  primarily  controls  ICG  for  purposes  of 
section  3(a)  of  the  Act  or  rule  3a-l  under  the  Act, 
or  otherwise  determine  whether  Safeguard  is  an 
investment  company  under  the  Act. 

2  Safeguard  states  that  the  only  other  known 
shareholder  owning  more  then  5%  of  ICG's  voting 
stock  is  Comcast  ICG,  Inc.,  which  owns 
approximately  9.3%. 
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a  finding  under  section  2(a)(9)  of  the  Act 
that  it  controls  ICG. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  00-5181  Filed  3-2-00:  8:45  am] 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24318] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

February  25,  2000. 

The  following  is  a  notice  of 
applications  for  deregistration  imder 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  February 
2000.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW, 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  21,  2000,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0506. 

Putnam  High  Quality  Bond  Fund  (File 
No.  811-46171 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  12,  1999, 
applicant  transferred  its  assets  to 
Putnam  American  Government  Income 
Fund  based  on  net  asset  value.  Legal 
and  accounting  expenses  of  870,000 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  the  acquiring  fund  in  proportion  to 


their  net  assets.  In  addition,  proxy 
expenses  of  $145,000  were  paid  by 
applicant. 

Filing  Date:  The  application  was  filed 
onjanuarv  19,2000. 

Applicant's  Address:  One  Post  Office 
Square,  Boston,  Massachusetts  02109. 

Kemper  Europe  Fimd  [File  No.  811- 

7479] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  3, 
1999,  applicant  transferred  its  assets  to 
Kemper  New  Europe  Fund,  Inc.,  based 
on  net  asset  value.  Expenses  of  $815,000 
were  incurred  in  connection  with  the 
reorganization,  of  which  applicant  paid 
$138,398  and  the  acquiring  fund  paid 
$676,602. 

Filing  Dates:  The  application  was 
filed  on  January  12,  2000,  and  amended 
on  January  28,  2000. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  Illinois  60606. 

Bay  Funds  [File  No.  811-6296] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  December  9, 
1996,  Applicant  had  transferred  its 
assets  to  1784  Funds,  based  on  net  asset 
value.  Expenses  incurred  in  coimection 
with  the  reorganization  were  paid  by 
BayBank,  N.A.  and  BayBank  Livestment 
Management,  Inc.  (now  known  as  The 
First  National  Bank  of  Boston), 
applicant's  investment  adviser  and  its 
affiliates. 

Filing  Dates:  The  application  was 
filed  on  June  5.  1997,  and  amended  on 
January  26,2000. 

Applicant's  Address:  1001  Libert^' 
Avenue,  Pittsburgh,  Pennsylvania 
15222-3779. 

Dreyfus  Premier  Insured  Municipal 
Bond  Fund  [File  No.  811-7682] 

Summar\':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  16. 

1998,  applicant  made  a  final  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of 
approximately  $1,362  incurred  in 
connection  with  the  liquidation  were 
paid  by  The  Dreyfus  Corporation 
applicants's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  February  2,  2000. 

Applicant's  Address-  200  Park 
Avenue.  New  York,  New  York  10166. 

Carillon  Investment  Trust  [File  No. 
811-5293] 

Summarv:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  29. 

1999.  applicant  made  a  liquidating 


distribution  to  its  shareholders  based  on 
net  asset  value.  Applicant  states  that 
any  expenses  incurred  in  connection 
with  the  liquidation  would  be  paid  by 
applicants's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  February  11.2000. 

Applicant's  Address:  1876  Waycross 
Road.  Cincinnati.  Ohio  45240. 

The  Griffin  Funds,  Inc.  [File  No.  811- 
7948] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  5. 1999. 
applicant  transferred  its  assets  to 
corresponding  series  of  WM  Trust  I  and 
WM  Trust  II  based  on  net  asset  value. 
Expenses  of  approximately  $1,760,000 
incurred  in  cormection  with  the 
reorganization  ware  paid  by  WM 
Advisors,  Inc.,  investment  adviser  to 
WM  Trust  I  and  WM  Trust  II. 

Filing  Dates:  The  application  was 
filed  on  December  10, 1999  and 
amended  on  February' 11,  2000.       ^ 

Applicant's  Address:  c/o  John  T. 
West,  WM  Advisors  Inc..  1201  Third 
Avenue.  22nd  Floor.  Seattle, 
Washington  98101. 

Colorado  Double  Tax-Exempt  Bond 
Fund,  Inc.  [File  No.  811-8023] 

Summary:  Appliceint  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  All  shareholders 
of  applicant  have  redeemed  their  shares 
at  net  asset  value.  Expenses  of 
approximately  $1,410  incurred  in 
connection  with  the  liquidation  were 
paid  by  Isaak  Bond  Investments,  Inc.. 
applicant's  principal  underwriter. 

Filing  Dates:  The  appfication  was 
filed  on  November  12. 1999.  and 
amended  on  January'  18.  2000. 

Applicant's  Address:  600  Seventeenth 
Street,  Suite  2610,  South  Tower. 
Denver.  Colorado  80202. 

Pegasus  Funds  [File  No.  811-5148] 

Summar}-:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company-  On  March  29. 
1999,  applicant  completed  the  transfer 
of  its  assets  to  The  One  Group  ' ,  based 
on  net  asset  value.  Expenses  of 
approximately  $1 ,862,760  were  incurred 
in  connection  with  the  reorganization. 
Applicant  and  The  One  Group  '  were 
each  responsible  for  their  own  expenses 
in  connection  with  the  reorganization. 
Banc  One  Investment  Advisors 
Corporation,  investment  adviser  to  The 
One  Group  ' ,  assumed  the  costs  of 
proxy  solicitations. 

Filing  Date:  The  application  was  filed 
on  November  10,  1999,  and  amended  on 
Februarv  11.  2000. 
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.P.O.  Box  5142, 
01581. 


Applicant's  Adtiress 
Westborough,  Ma  ssachusetts 

Liquid  Capital  Income  Trust  [File  No. 
811-2528);  Camecie  Government 
Securities  Trust  [File  No.  811-3037]; 
Carnegie  Tax  Free  Income  Trust  [File 
No.  811-3446];  Carnegie  Tax  Exempt 
Income  Trust  [Fil^  No.  811-4538] 

Summary:  Each  applicant  seeks  an 
order  declaring  thit  it  has  ceased  to  be 
an  investment  cor  ipany.  By  November 
19,  1999,  each  applicant  had  made  a 
liquidating  distribution  to  its 
shareholders  base^  i  on  net  asset  value. 
Expenses  of  $49,3  )0;  $14,300;  $14,300; 
and  $14,700,  respi  ictively,  incurred  in 
connection  with  ti  le  liquidations  were 
paid  by  each  appl:  cant. 

Filing  Date:  Eac  i  application  was 
filed  on  February  [,  2000. 

Applicant's  Adc  ress:  1100  The  Halle 
Building,  1228  Euclid  Avenue. 
Cleveland,  Ohio  4  H 15. 


The  Chancellor  Targeted 
Fund,  Inc.  [File 


N(. 


Summary:  Appl 


Health  Care 
. 811-6633] 


1  cant  seeks  an  order 
declaring  that  it  he  s  ceased  to  be  an 
investment  compa  ly.  Applicant  has  not 
made  a  public  offe  ring  of  its  securities 
and  does  not  propi  )se  to  make  any 
public  offering  or  (  ngage  in  business  of 
any  kind. 

Filing  Dates:  Th<  application  was 
filed  on  February  :  0,  2000. 

Applicant's  Address:  c/o  INVESCO, 
Inc..  1166  Avenuepf  the  Americas.  New 
York,  New  York  ldo36. 

Marketvest  Funds  (formerly  Court 
Street  Funds)  (File  No.  811-7383); 


Marketvest  Funds, 
Street  Funds,  Inc.) 


com  Dany 


;  seri  !s 


'al 


Summary:  Each 
order  declaring  tha  t 
an  investment 
1998,  each  series  o 
transferred  its  assets 
corresponding 
based  on  net  asset 
$344,300,  incurred 
the  reoganizations 
Maryland  Bancorp 
of  applicants'  inveitment 

Filing  Date:  Each 
filed  on  January  26 

Applicant's  Address 
Company,  N.A.,  25 
Mail  Stop:  101-621 
Compliance,  Baltiniore 
21201. 


Summary:  Applicant 
declaring  that  it  hai 
investment  compai  y 
made  any  public  o 


Inc.  (formerly  Court 
[File  No.  811-7385] 


pplicant  seeks  an 
it  has  ceased  to  be 
By  March  27, 
each  applicant 
and  liabilities  to 
of  ARK  Funds, 
ue.  Expenses  of 
in  connection  with 
(vere  paid  by  First 
the  corporate  parent 

adviser, 
application  was 
2000. 

;  c/o  AUfirst  Trust 
South  Charles  Street, 
Legal  and 
Maryland 


Farm  Bureau  Life  f  ariable  III  [File  No. 
811-8969] 


seeks  an  order 
ceased  to  be  an 
.  Applicant  has  not 
ffering  of  its 


securities  and  is  not  now  engaged,  or 
intending  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs. 

Filing  Dates:  The  application  was 
filed  on  December  20.  1999.  and 
amended  on  February  15.  2000. 

Applicant's  Address:  5400  University 
Avenue,  West  Des  Moines,  Iowa  50266. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-5182  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  801(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42460;  File  No.  SR-Amex- 
00-OS] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  To 
Eliminate  the  Exchange's  Off-Board 
Trading  Rules 

February  25,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
1,  2000.  the  American  Stock  Exchange 
LLC  ("Exchange"  or  "Amex")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  H.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  Exchange's  proposed  rule  change 
raises  issues  similar  to  those  raised  by 
the  New  York  Stock  Exchange's 
("NYSE")  proposal  to  repeal  NYSE  rule 
390,  which  rule  generally  prohibits 
NYSE  members  and  their  affiliates  from 
effecting  transactions  in  certain  NYSE- 
listed  securities  away  from  a  national 
securities  exchange.  The  Commission 
recently  issued  the  notice  of  filing  for 
the  NYSE's  proposal  ("NYSE  Notice") 
and  solicited  comment  on  a  number  of 
important  issues  that  have  broad 
implications  for  the  structure  of  the  U.S. 
securities  markets. '  Specifically,  the 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-^. 

J  See  Securities  Exchange  Act  Release  No.  42450 
(Feb.  23.  2000)  (File  No.  SR-NYSE-99-48).  The 
Commission  notes  that  similar  proposals  have  been 
filed  by  the  Chicago  Stock  Exchange  and  the 
Philadelphia  Stock  Exchange.  See  Securities 
Exchange  Act  Release  Nos.  42459  (Feb.  25.  2000) 


Commission  requested  comment  on 
market  fi-agmentation — the  trading  of 
orders  in  multiple  locations  without 
interaction  among  those  orders — and  on 
several  options  for  addressing  market 
fragmentation.  To  promote  a 
comprehensive  discussion  of  off-board 
trading  restrictions  and  related  market 
fragmentation  issues,  the  Commission 
requests  that  persons  interested  in  the 
Exchange's  proposal  refer  to  the  NYSE 
Notice  and  submit  comments  that 
respond  to  the  questions  presented  in 
the  NYSE  Notice." 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  eliminate 
its  off-board  trading  rules,  Exchange 
rule  5.  "Over-the-Counter  Execution  of 
Equity  Securities  Transactions,"  and 
Exchcmge  Rule  6,  "Execution  of 
Transactions  in  Bonds  on  Exchange 
Required — Exceptions."  The  text  of  the 
proposed  rule  change  is  available  at  the 
Exchange  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  5  regulates  off-board 
trading  by  Amex  members  in  listed 
equity  securities,  and  Exchange  Rule  6 
regulates  off-board  trading  by  a  Amex 
members  in  listed  bonds.  Together, 
Exchange  Rules  5  and  6  prohibit 
members  from  trading  listed  equity 
securities  and  bonds  as  principal  off  the 
exchange  (i.e.,  in  the  over-the-counter 
market)  subject  to  enumerated 
exceptions.  In  1980.  the  Commission 
adopted  rule  19c-3,  which  prohibits  all 
national  securities  exchanges  from 


(File  No.  SR-CHX-99-28)  and  42458  (Feb.  25. 
2000)  (File  No.  SR-Phlx-00-12). 

'  The  Commission  notes  that  the  NYSE  Notice  is 
available  on  the  Commission's  website  at:  <http:// 
www.sec.gov/niles/sros/ny9948n.htm>. 
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applying  off-board  trading  restrictions  to 
equity  securities  listed  after  April  26, 
1979.5 

The  Exchange's  off-board  trading 
rules  originally  were  intended  to 
centralize  buying  and  selling  interest  in 
listed  securities  to  ensure  the  execution 
of  orders  at  the  best  possible  prices. 
Over  time,  however,  these  off-board 
trading  restrictions  came  to  be  viewed 
by  many  as  anti-competitive,  hi  this 
regard,  the  Exchange  notes  that  SEC 
Chairman  Arthur  Levitt  recently  called 
for  the  elimination  of  off-board  trading 
rules. ^ 

The  Amex  believes  that  Exchange 
Rule  5  is  largely  irrelevant  to  the  trading 
of  Amex-listed  equity  securities  because 
it  applies  only  to  equity  securities  listed 
before  April  26, 1979,  and  the  great 
majority  of  Amex-listed  stocks  were 
listed  for  trading  after  that  date.  In 
addition.  Exchange  Rule  5  applies  only 
to  Amex  members.  Therefore,  non- 
member  firms  may  trade  Amex-listed 
equity  securities  off-board — and  in  fact, 
non-member  firms  do  so.  The 
Exchange's  off-board  trading  rule  for 
bonds,  similarly,  is  of  little  practical 
consequence  due  to  the  exceptions  in 
Exchange  Rule  6  that  permit  the  great 
bulk  of  listed  bond  transactions  to  occur 
over-the-counter. 

In  light  of  the  limited  practical  impact 
of  the  Exchange's  off-board  trading  rules 
and  the  changing  view  on  their 
propriety,  the  Exchange  proposes  to 
repeal  Exchange  Rules  5  and  6,  and 
eliminate  cross  references  to  these  Rules 
found  elsewhere  in  the  Exchange's 
rules. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),''  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and    . 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers,  and  dealers. 


5Seel7CFR240.19c-3. 

6  Remarks  of  SEC  Chairman  Arthur  Levitt. 
"Dynamic  Markets,  Timeless  Principles"  September 
23,  1999. 

M5  U.S.C.  78f(b). 

8  15  U.S.C.  78f(b)(5). 


B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
argvunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  The 
Commission  also  invites  interested 
persons  to  submit  written  data,  views, 
and  arguments  on  the  market 
fragmentation  issues  presented  in  the 
NYSE  Notice. s  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 


should  refer  to  File  No.  SR-Amex-00- 
05  and  should  be  submitted  by  March 
24,  2000.  Comments  responding  to  the 
Commission's  request  for  comment  on 
market  fragmentation  issues  should 
refer  to  File  No.  SR-NYSE-99-48  and 
should  be  submitted  by  April  28,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  00-5186  Filed  3-2-00;  8:45  am] 
BILUNO  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42459;  File  No.  SR-CHX- 
99-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  To  Delete  Certain 
Exchange  Provisions  Ttiat  Prohibit  Off- 
Floor  Transactions  by  Exchange 
Members 

February  25,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
27,  1999.  the  Chicago  Stock  Exchange, 
Incorporated  ("Exchange"  or  "CHX") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or"SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  Exchange's  proposed  rule  change 
raises  issues  similar  to  those  raised  by 
the  New  York  Stock  Exchange's 
("NYSE")  proposal  to  repeal  NYSE  Rule 
390,  which  rule  generally  prohibits 
NYSE  members  and  their  affifiates  from 
effecting  transactions  in  certain  NYSE- 
listed  securities  away  from  a  national 
securities  exchange.  The  Commission 
recently  issued  the  notice  of  filing  for 
the  NYSE's  proposal  ("NYSE  Notice") 
and  solicited  comment  on  a  number  of 
important  issues  that  have  broad 
implications  for  the  structure  of  the  U.S. 
securities  markets.  ^  Specifically,  the 


9  See  supra  notes  3  and  4. 


">17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-^. 

3  See  Securities  Exchange  Act  Release  No.  42450 
(Feb.  23.  2000)  (File  No.  SR-NYSE-99-48).  The 
Commission  notes  that  similar  proposals  have  been 
filed  bv  the  American  Stock  Exchange  and  the 
Philadelphia  Stock  Exchange.  See  Securities 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
Change 

The  Exchange  s(  eks  to  delete 
provisions  in  Article  VIII,  Exchange  rule 
9,  "Transactions  C  ff  the  Floor,"  that 
restrict  off-floor  triinsactions  by 
Exchange  members.  The  text  of  the 
proposed  rule  chaj  ige  is  available  at  the 
Exchange  and  at  tl  e  Commission. 


Purp^ 


n.  Self-Reuglatory 
Statement  of  the 
Statutory  Basis  foi 
Change 

In  its  filing  with 
Exchange  includec 
concerning  the  pui  pose 
the  proposed  rule 
any  comments  it 
proposed  rule 
statements  may  be 
places  specified  in 
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forth  in  Sections  A 
the  most  significar  t 
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A.  Self-Regulatory  Organization 's 
Statement  of  the 
Statutory  Basis  for 
Change 

1.  Purpose 

In  December 
proposed  to  repeal 
which  restricts  NYBE 
effecting  certain  of  '■ 
specific  securities 
Furthermore,  on 
Commission  adopt  jd 
the  Intermarket  Tr<  ding 
("ITS  Plan")  to  ex 
with  the  NASD's 
Execution  System 
including  19c-3  securities 
Plan  amendment 


I  N  )S 


Exchange  Act  Release 
(File  No.  SR-Amex-00-|)5) 
2000)  (File  No.  SR-Phli 

■*  The  Commission 
available  on  the  Commi! 
www.sec.gov/rules/sros 

■*  See  Securities 
(Dec.  9.  1999).  64  FR  70 


Organization's 

ose  of,  and 
,  the  Proposed  Rule 


the  NYSE 
NYSE  Rule  390. 

members  from 
-floor  transactions  in 
■19c-3  securities"). 
December  9,  1999,  the 
amendments  to 
System  Plan 
the  ITS  linkage 
Computer  Assisted 
all  listed  securities, 
■^  The  ITS 
bfecame  effective  on 


f  and 


o 


42460  (Feb.  25.  2000) 
and  42458  (Feb.  25, 
1-00-12). 
not^s  that  the  NYSE  Notice  is 
ion's  website  at:  (http:// 
ny9948n.htm). 
Excha  Ige  Act  Release  No.  42212 
97  (Dec.  16.  1999). 


February  14,  2000.  To  confirm  the 
Exchange's  commitment  to  the 
competitive  ideals  on  which  those 
actions  are  based,  the  Exchange  believes 
it  is  appropriate  to  delete  portions  of 
Article  VIII,  Exchange  Rule  9  to  remove 
any  restrictions  that  might  potentially 
limit  a  member's  ability  to  engage  in 
certain  off-floor  transactions. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act «  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(i)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argxmients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  The 
Commission  also  invites  interested 
persons  to  submit  written  data,  views, 
and  arguments  on  the  market 
fragmentation  issues  presented  in  the 
NYSE  Notice.  ^  Persons  making  written 


"ISU.S.C.  78f(b)(5). 

'  See  supra  notes  3  and  4. 


submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-99-28 
and  should  be  submitted  by  March  24, 
2000.  Comments  responding  to  the 
Commission's  request  for  comment  on 
market  fragmentation  issues  should 
refer  to  File  No.  SR-NYSE-99-^8  and 
should  be  submitted  by  April  28,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

fonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-5184  Filed  3-2-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42453;  File  Nos.  SR-NYSE- 
97-28;  SR-CBOE-97-58;  SR-Phlx-97-56; 
SR-PCX-97-49;  SR-CHX-9a-12;  SR- 
Amex-99-26] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.,  Chicago 
Board  Options  Exchange, 
incorporated,  Philadelphia  Stock 
Exchange,  inc.,  Pacific  Exchange,  Inc., 
Chicago  Stock  Exchange,  Incorporated 
and  American  Stock  Exchange  LLC; 
Order  Approving  Proposed  Rule 
Changes  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  to  the  Proposed  Rule 
Changes  That  Adopt  Capital  and 
Equity  Requirements  for  Joint  Back 
Office  Arrangements 

Februar>'  24,  2000. 
1.  Introduction 

On  October  2,  1997,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"),  October 
27, 1997,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"), 
November  7,  1997.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"), 
December  18,  1997,  the  Pacific 


«17CFR200.20-3(a)(12). 
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Exchange,  hic.  ("PCX"),  May  28,  1998, 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"),  and  July  16. 
1999,  the  American  Stock  Exchange  LLC 
("Amex")  (collectively  the  "SROs") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),i  and  Rule  19b-4 
thereunder,^  proposed  rule  changes  to 
adopt  capital  and  equity  requirements 
for  joint  back  office  ("JBO") 
arrangements.  The  NYSE,  PCX  and 
Amex  also  filed  proposed  rule  changes 
to  their  maintenance  margin 
requirements  for  specialist,  market- 
maker  and  broker-dealer  accounts.  In 
addition,  the  NYSE  proposed  to  amend 
its  margin  provisions  relating  to  the 
concentration  of  control  and  restricted 
securities. 

The  proposed  rule  change  filed  by  the 
NYSE  was  published  for  comment  on 
January  7,  1998.3  Qn  May  21,  1998.  and 
September  28,  1998,  the  NYSE  filed 
with  the  Commission  Amendments  Nos. 
1  and  2  to  the  proposed  rule  change. 
Amendments  Nos.  1  and  2  were 
published  for  comment  on  December  4, 
1998.4  On  July  19. 1999,  the  NYSE  filed 
with  the  Commission  Amendments  Nos. 
3  and  4  to  the  proposed  rule  change. 

The  proposed  rule  change  filed  by  the 
CBOE  was  published  for  comment  on 
December  17,  1997.^  On  July  27,  1998, 
the  CBOE  filed  Amendment  No.  1  to  the 
proposed  rule  change.  Amendment  No. 
1  was  published  for  comment  on 
December  4,  1998.^ 

The  Phlx  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  November 
24,  1997.  The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  on  December  17,  1997.^  On 
February  22, 1999.  the  Phlx  filed 
Amendment  No.  2  to  the  proposed  rule 
change. 

The  proposed  rule  change  filed  by  the 
PCX  was  published  for  comment  on 
February  25,  1998.«  On  October  8,  1998, 
the  PCX  filed  Amendment  No.  1  to  the 
proposed  rule  change.  Amendment  No. 
1  was  published  for  comment  on 


December  4,  1998.^  On  March  15.  1999, 
the  PCX  filed  Amendment  No.  2  to  the 
proposed  rule  change. 

CHX  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  July  16,  1998. 
The  proposed  rule  change  and  CHX 
Amendment  No.  1  were  published  for 
comment  on  September  9,  1998.'"  On 
November  17,  1998,  the  CHX  filed 
Amendment  No.  2  to  the  proposed  rule 
change.  On  January  28,  1999.  and 
September  16,  1999,  the  CHX  filed 
Amendments  Nos.  3  and  4  to  the 
proposed  rule  change. 

The  proposed  rule  change  filed  by  the 
Amex  was  published  for  comment  on 
November  22. 1999.11 

The  Commission  received  seven 
comment  letters  on  the  Self  Regulatory 
Organization  ("SRO")  proposed  rule 
changes.  All  of  the  comment  letters 
concerned  the  JBO  rule  changes  and 
specifically  related  to  the  CBOE's 
proposal.  This  Order  approves  each  of 
the  SRO  proposed  rule  changes,  as 
amended.  In  addition,  the  Commission 
is  publishing  notice  to  solicit  comments 
and  is  simultaneously  approving,  on  an 
accelerated  basis,  NYSE  Amendments 
Nos.  3  and  4,  Phlx  Amendment  No.  2, 
PCX  Amendment  No.  2  and  CHX 
Amendments  Nos.  2,  3,  and  4. 

IL  Description  of  the  Proposals 

A.  Background 

Section  220.7(c)  of  Regulation  T,'^ 
which  is  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reserve 
("Federal  Reserve  Board"), i^  allows 
special  margin  treatment  for  broker- 
dealers  without  clearing  operations, 
known  as  "JBO  participants,"  who 
invest  in  a  "clearing  euid  servicing"  i"* 
broker-dealer,  known  as  a  "JBO  broker." 
Under  Regulation  T,  the  JBO 
participants  are  not  treated  as 
"customers"  '^  of  the  JBO  broker. 

As  part  of  a  periodic  review  of  its 
regulations,  in  1995  the  Federal  Reserve 
Board  proposed  an  amendment  to 
Regulation  T  relating  to  JBO 


» 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b--». 

3  See  Exchange  Act  Release  No.  39497  (Dec.  29, 
1997),  63  FR  899  ("NYSE  Original  Filing"). 

<  See  Exchange  Act  Release  No.  40709  (Nov.  25. 
1998),  63  FR  67161  ("NYSE  Amendments  Nos.  1 
and  2"). 

5  See  Exchange  Act  Release  No.  39418  (Dec.  10, 
1997),  62  FR  66154  ("CBOE  Original  Filing"). 

6  See  Exchange  Act  Release  No.  40708  (Nov.  25, 
1998),  63  FR  67155. 

'  See  Exchange  Act  Release  No.  39419  (Dec.  10, 
1997),  62  FR  66169. 

8  See  Exchange  Act  Release  No.  39680  (Feb.  18. 
1998),  63  FR  9622. 


arrangements. '  "^  The  Federal  Reserve 
Board  stated  that  the  proposed 
amendment  was  prompted  by  the 
concerns  of  several  stock  exchanges  that 
JBO  brokers  were  extending  credit  to 
JBO  participants  far  in  excess  of  their 
ownership  interests  in  the  JBO  broker.'^ 
Under  the  proposed  amendment,  the 
favorable  margin  treatment  for  a  JBO 
arrangement  would  have  been 
conditioned  on  the  JBO  participants' 
ownership  interest  in  the  JBO  broker 
being  related  to  the  amount  of  business 
transacted  through  the  JBO  arrangement. 

After  Congress  enacted  the  National 
Securities  Market  Improvement  Act  of 
1996  (NSMIA),iB  the  Federal  Reserve 
Board  stated  that  it  decided  not  to  adopt 
its  proposed  amendment  to  Regulation 
T  relating  to  JBO  arrangements. '*' 
Instead,  the  Federal  Reserve  Board 
stated  that  it  "believes  it  is  appropriate 
to  rely  on  the  authority  of  the  JBO's 
examining  authority  to  ensure  the 
reasonableness  of  JBO  arrangements 
under  its  supervision."  ^^ 

In  April  1996,  the  SROs  established 
committees  to  review  and  recommend 
changes  to  the  SRO  margin  rules.  These 
committees  established 
subcommittees, 21  which  included 
experienced  industry  representatives  on 
margin  and  credit  matters,  in  order  to 
review  specific  margin  provisions. 
Based  on  the  recommendations  by  the 
committees  and  the  review  by  the  SRO's 
staff,  the  SROs  proposed  the  following 
amendments. 

B.  JBO  Proposals 

1.  NYSE  JBO  Proposal 

(a)  Original  Filing 

The  NYSE  proposed  to  amend  NYSE 
Rule  431  22  to  include  proposed 
subparagraph  (e)(6)(B).  Under  proposed 
subparagraph  (e)(6)(B),  broker-dealers 
would  be  permitted  to  estabUsh  a  JBO 
arrangement  subject  to  specific 
requirements  for  JBO  brokers  and  JBO 
participants.  A  JBO  broker  would  be 
required  to:  (1)  Provide  written 
notification  to  the  NYSE  prior  to 
establishing  a  JBO  arrangement;  (2) 


"See  Exchange  Act  Release  No.  40710  (Nov.  25, 
1998),  63  FR  67164. 

'"See  Exchange  Act  Release  No.  40384  (Aug.  31. 
1998).  63  FR  48286. 

i>  See  Exchange  Act  Release  No.  42129  (Nov.  10, 
1999),  64  FR  63834. 

12  12  CFR  220.7(c). 

'3  The  Federal  Reserve  Board  promulgated 
Regulation  T  pursuant  to  Section  7(a)  of  the 
Exchange  Act,  which  authorizes  it  to  prescribe 
regulations  relating  to  credit  extensions  on 
securities.  See  15  U.S.C.  78g(a). 

'♦Regulation  T  does  not  define  the  term  "clearing 
and  servicing."  However,  the  Regulation  describes 
a  (BO  broker  as  a  clearing  and  servicing  firm. 

'5  The  term  customer  is  defined  in  section  220.2 
of  Regulation  T. 


"*  Board  of  Governors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (June  21.  1995).  60  FR 
33763  (June  29,  1995). 

'■  W. 

'■National  Securities  Markets  Improvement  Act 
of  1996.  Pub.  L.  104-290.  1 10  Stat.  3416  (Gel.  1 1 . 
1996). 

"» Board  of  Governors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (Apr.  24,  1996),  61  FR 
20386  (May  6.  1996). 

■'"Id. 

2'  The  subcommittees  that  were  formed  were 
entitled  the  "Control  Stock,"  "Joint  Back  Office." 
"Good  Faith  Securities."  "Options"  and  "Other" 
subcommittees.  NYSE  Original  Filing,  supra  note  3. 

22  NYSE  Constitution  and  Rules.  12431,  NYSE 
Rule  431. 
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''The  term  "tentative 
to  net  capital  before 
concentration  charges 
options  positions.  See 
Handbook.  Rule  15c3-  . 

"17CFR240.15C3- 
the  "Net  Capital  Rule.' 

"  The  term  "net  c; 
Exchange  Act  Rule  1 
calculated  by  deductin  <, 
"net  worth."  as 
Accepted  Accounting 
that  amount  properly 
Appendix  D  of  the  Rul 
haircuts  from  securitie! 
proprietary  accounts 

'*  Under  the  propose  1 
of  option  market-makei 
a  broker-dealer's 
60%  of  the  aggregate 
options  market-maker 
(including  gross  deduci  i 
accounts)  are  options 
Subparagraph  (c)(2)(x) 
1  limits  the  amount  of 
options  positions  a  fim 
carry  to  a  ratio  of  10  to 
and  specialist  deductiofis 
subparagraph  (a)(6)  of 
market-maker  and  special 
provisions  of  the  Rule 
things,  the  firm  mainta 
equity  equal  to  the 
subparagraph  (a)(6)(iii 

''  Exchange  Act  Rule|l 
dealer  to  reduce  its  net 
percentages,  or  "haircu  s 
its  proprietary  securitif  > 

'"  See  Letter  from 
Reserve  Board,  to 
President.  NYSE,  dated 
a  carrying  firm  may  be 
servicing  firm  within 
provisions  of  Regulatio  i 
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I  Sc(itt  Holz,  Counsel,  Federal 
Rayniond  [.  Hennessy.  Vice 

April  16.  1999  (stating  that 
onsidered  a  clearing  and 
1  ttie  meaning  of  the  )BO 
T). 


interest  in  the  JBO  broker  under 
Regulation  T.  If  a  JBO  participant's 
liquidating  equity  would  fall  below  $1 
million,  the  firm  would  be  required  to 
deposit  the  deficiency  within  five 
business  days  or  would  become  subject 
to  the  other  margin  requirements  under 
NYSE  Rule  431. 

(b)  NYSE  Amendment  No.  1 

NYSE  Amendment  No.  1  proposed  to 
incorporate  a  related  NYSE  rule  chemge 
("Related  Filing")  ^a  into  proposed 
subparagraphs  (e)(5)(A),  (e)(5)(B), 
(e)(6)(A),  and  (e)(6)(B)(i)(3)  of  NYSE 
Rule  431.  Under  the  Related  Filing,  a 
broker-dealer's  maintenance  margin 
requirement  would  be  reduced  below 
the  haircut  requirement  under  Exchange 
Act  Rule  15c3-l  for  certain  non-equity 
seciirities  held  in  an  "exempt 
accoimt."  30  Under  NYSE  Amendment 
No.  1 ,  a  JBO  broker  would  be  permitted 
to  alternatively  deduct  from  its  net 
capital  the  difference  between  a  JBO 
participant's  account  equity  and  the 
maintenance  margin  requirement  xmder 
the  Related  Filing.^i  as  opposed  to  the 
haircut  requirement  imder  Exchange 
Act  Rule  15c3-l  originally  proposed. 
The  NYSE  stated  that  this  amendment 
would  establish  consistency  by 
incorporating  the  most  recent 
maintenance  margin  requirements  of  the 
Related  Filing  into  the  JBO  filing.a^ 

NYSE  Amendment  No.  1  also  clarified 
that  if  the  amount  of  equity  in  a  JBO 
participant's  account  would  fall  below 


™  Exchange  Act  Release  No.  40278  (July  29. 
1998).  63  PR  41882  (Aug.  5,  1998).  To  date,  the 
Commission  has  not  taken  action  on  the  Related 
Filing.  Accordingly,  this  Order  does  not  approve 
the  Related  Filing  or  its  application  to  the  margin 
amendments  contained  in  this  filing.  However, 
upon  Commission  approval  of  the  Related  Filing, 
this  Order  would  permit  the  Related  Tiling's 
application  as  described  in  the  Related  Filing,  as 
amended. 

'"The  Related  Filing  proposed  to  adopt 
subparagraph  (a)(13)  to  NYSE  Rule  431  that  would 
define  an  "exempt  account"  as  a:  (1)  Member 
organization;  (2)  non-member  broker-dealer;  (3) 
"designated  account;"  or  (4)  person  with  at  least  a 
$40  million  net  worth.  In  addition,  the  Related 
Filing  proposed  to  revise  subparagraph  (a)(3)  of 
NYSE  Rule  431  to  define  a  "designated  account"  as 
the  account  of:  (1)  A  bank;  (2)  a  savings  association; 
(3)  an  insurance  company;  (4)  an  investment 
company;  (5)  a  state  or  political  subdivision  thereof; 
or  (6)  a  pension  or  profit  sharing  plan. 

"  The  alternative  deduction  under  NYSE 
Amendment  No.  1  would  apply  to  securities 
covered  by  the  Related  Filing's  proposed 
subparagraphs  (e)(2)(F)  and  (e)(2)(G)  to  NYSE  Rule 
431.  These  securities  include:  exempted  securities, 
mortgage  related  securities,  major  foreign  sovereign 
debt  securities,  highly  rated  foreign  sovereign  debt 
securities,  and  investment  grade  debt  securities. 
Generally,  the  maintenance  margin  requirement  for 
these  securities  under  the  Related  Filing  would  be 
less  than  the  current  maintenance  margin 
requirement  under  NYSE  Rule  431  and  the  haircut 
requirements  under  Exchange  Act  Rule  15c3-l. 

'^NYSE  Amendments  Nos.  1  and  2,  supra  note 


the  $1  million  minimum,  it  would  lose 
its  JBO  participant  status  unless  the 
deficiency  is  cured  within  five  business 
days.  In  addition,  unless  the  JBO 
participant  would  be  an  "exempted 
borrower,"  3'  it  would  be  subject  to  the 
margin  account  requirements  imder 
Regulation  T  and  the  other  maintenance 
margin  requirements  under  NYSE  Rule 
431. 

(c)  NYSE  Amendment  No.  2 

NYSE  Amendment  No.  2  proposed  to 
lower  the  minimum  net  capital 
requirement  for  a  JBO  broker  whose 
primary  business  is  clearing  options 
market-maker  accounts  to  $7  million, 
instead  of  the  $10  million  originally 
proposed.  The  NYSE  stated  that  this 
change  was  in  response  to  the 
comments  from  CBOE  members 
concerning  the  CBOE's  original  JBO 
proposal,  which  required  a  minimum  of 
$10  million.  3-*  In  addition,  the  NYSE 
stated  that  it  believes  that  the  proposed 
$7  million  minimum  net  capital 
requirement  would  be  sufficient  to 
satisfy  the  safety  and  soundness 
concerns  related  to  JBO  arrangements.  35 

NYSE  Amendment  No.  2  proposed  to 
also  require:  (1)  prompt  written 
notification  to  the  NYSE  when  a  JBO 
broker's  tentative  net  capital  or  net 
capital,  whichever  applies,  would  fall 
below  the  prescribed  requirement;  and 
(2)  any  net  capital  deficiency  by  a  JBO 
broker  be  resolved  within  three  business 
days.  In  addition,  if  a  JBO  broker  would 
fail  to  correct  a  net  capital  deficiency 
within  the  required  three  business  days, 
it  would  not  be  permitted  to  accept  new 
transactions  through  the  JBO 
arrangement.  The  NYSE  stated  that 
these  requirements  are  consistent  with 
the  Exchange  Act  Rule  15c3-l 
provisions  dealing  with  net  capital 
deficiencies.  ^^ 

(d)  NYSE  Amendments  Nos.  3  and  4 

NYSE  Amendment  No.  3  proposed  to 
permit  a  six  month  phase-in  of  the 
NYSE's  rule  changes  relating  to  JBO 


''The  terra  "exempted  borrower"  is  defined  in 
section  220.2  of  Regulation  T.  Subparagraph  (a)(2) 
of  NYSE  Rule  431  specifically  excludes  an 
exempted  borrower  from  its  definition  of 
"customer." 

'*NYSE  Amendments  Nos.  1  and  2,  supra  note 
4.  See  infra  text  and  accompanying  notes  69  to  77 
for  a  discussion  of  the  comments  relating  to  the 
additional  net  capital  requirements  for  options 
market-maker  clearing  firms  under  the  SRO  JBO 
proposals. 

'=/£/. 

'*NYSE  Amendments  Nos.  1  and  2,  supra  note 
4.  Subparagraph  (c)(2)(x)  of  Exchange  Act  Rule 
15c3-l  requires  an  options  market-maker  carrying 
firm's  ratio  of  gross  options  market-maker 
deductions  to  net  capital  to  not  exceed  a  ratio  of 
10  to  1  for  a  period  of  more  than  three  consecutive 
business  days. 
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arrangements.  The  NYSE  stated  that  a 
six  month  phase-in  would  allow 
sufficient  time  for  firms  to  comply  with 
the  capital  and  risk  analysis 
requirements  for  JBO  arrangements  and 
for  firms  to  implement  new  or  make 
changes  to  their  existing  systems. 

NYSE  Amendment  No.  4  clarified  the 
ciurent  citation  to  the  provisions  of 
Regulation  T  relating  to  JBO 
arrangements.  ^^ 

(e)  Impact  of  the  NYSE  JBO  Filing  on 
Other  SROs 

Generally,  the  other  SRO  JBO  filings 
were  similar  to  the  NYSE's  filing. 
However,  some  of  the  SRO  filings 
contained  different  requirements.  For 
example,  the  other  SRO  filings  did  not 
incorporate  the  alternative  deduction  for 
certain  non-equity  securities  covered  by 
the  NYSE's  Related  Filing.  If  a  firm  is  a 
dual  member  of  the  NYSE  and  another 
SRO,  however,  the  firm  may 
nevertheless  be  permitted  to  elect  to  be 
bound  by  the  NYSE's  margin  nUes.  ^^  By 
making  this  election,  the  firm  would  be 
permitted  to  take  advantage  of  the 
NYSE's  proposed  alternative  deduction. 

2.  PCX  JBO  Filing 

The  PCX  and  the  NYSE  JBO  filings  are 
substantially  similar,  as  amended. 
However,  unlike  the  NYSE's  filing,  the 
PCX  filing  would  require  a  JBO  broker 
to  provide  immediate  telegraphic  or 
facsimile  notice  to  the  PCX  if  its 
tentative  net  capital  or  net  capital, 
whichever  applies,  would  fall  below  the 
prescribed  minimum  levels.  The  PCX 
filing  would  also  subject  a  JBO  broker  to 
the  equity  capital  withdrawal 
restrictions  of  paragraph  (e)  of  Exchange 
Act  Rule  15c3-l  and  the  prohibitions 
against  the  reduction,  prepayment,  and 
repayment  of  subordination  debt  of 
paragraph  (b)  of  Appendix  D  of 
Exchange  Act  Rule  15c3-l,  as  if  the 
firm's  net  capital  would  be  below  the 
minimum  standards  specified  by  those 
sections.  In  addition,  the  PCX  filing 
would  prohibit  a  JBO  broker  that  was 
only  a  carrying  firm.^^ 


3'  Prior  to  the  filing  of  NYSE  Amendment  No.  4, 
the  NYSE's  JBO  proposal  contained  the  Regulation 
T  citation  for  JBO  arrangements  of  section  220.11. 
Subsequently,  the  Federal  Reserve  Board  changed 
the  citation  to  section  220. 7(c}.  See  Board  of 
Governors  of  the  Federal  Reserve  System  Docket 
Nos.  R-0905,  R-0923  and  R-0944  (Jan.  8,  1998).  63 
FR  2806  (Jan.  16.  1998). 

3«For  example,  CBOE  Rule  12.11  specifies  that  in 
lieu  of  meeting  the  CBOE's  margin  requirements,  a 
firm  may  elect  to  be  bound  by  the  initial  and 
maintenance  margin  requirements  of  the  NYSE. 
CBOE  Constitution  and  Rules,  1  2381 ,  Rule  1 2. 1 1 . 

™The  PCX's  original  proposal  was  similar  to  the 
NYSE's,  which  permits  a  JBO  broker  to  clear  and 
carry  or  carry  customer  accounts. 


3.  CBOE,  Phlx,  CHX  and  Amex  JBO 
Filings 

The  CBOE,  Phlx,  CHX,  and  Amex  all 
had  similar  JBO  filings  as  the  NYSE's 
filing,  as  amended.  However,  unlike  the 
NYSE  filing,  these  SROs  would  require 
a  JBO  broker  to  comply  with  the  PCX's 
additional  requirements  and  also 
establish  and  maintain  written 
ownership  standards  for  JBO  accounts. 
In  addition,  a  JBO  participant  would  be 
required  to  employ  or  have  access  to  a 
qualified  Series  27  principal  and  would 
not  be  eligible  to  operate  under 
subparagraph  (b)(1)  of  Exchange  Act 
Rule  15c3-l.*o  Lastly,  the  Phlx  JBO 
proposal  would  permit  foreign  currency 
options  participants  to  be  JBO 
participants. 

C.  Reduced  Margin  Proposal  for 
Specialist,  Market-Maker  and  Broker- 
Dealer  Accounts 

1.  NYSE  Proposal 

(a)  Original  Filing 

The  NYSE  proposed  to  amend 
subparagraphs  (e)(5)  and  (e)(6)  of  NYSE 
Rule  431.  Subparagraphs  (e)(5)  and 
(e)(6)  require  a  carrying  broker-dealer  to 
deduct  from  its  net  capital  the 
difference  between  the  equity 
maintained  in  the  account  of  a 
specialist,  market-maker  and  broker- 
dealer  and  the  required  maintenance 
margin  under  NYSE  Rule  431.  Under 
the  proposed  amendments,  a  broker- 
dealer  would  instead  deduct  from  its  net 
capital  the  difference  between  the 
equity  maintained  in  the  account  of  a 
specialist,  market-maker  and  broker- 
dealer  and  the  required  haircut  in 
accordance  with  Exchange  Act  Rule 
15C3-1.4'  The  NYSE  stated  that  this  rule 
change  would  provide  "equitable 
treatment"  for  the  maintenance  margin 
requirements  of  broker-dealer  accounts 
with  the  proposed  treatment  for  JBO 
participants. '*2 

(b)  NYSE  Amendment  No.  1 

NYSE  Amendment  No.  1  proposed  to 
incorporate  the  Related  Filing  into  the 
amendments  to  subparagraphs  (e)(5)  and 
(e)(6)  of  NYSE  Rule  431  that  were 
proposed  in  the  NYSE's  original  filing. 


«>  Subparagraph  (b)(1)  of  E.xchange  Act  Rule 
15c3-l  exempts  certain  broker-dealers,  satisfying 
enumerated  conditions,  from  the  requirements  of 
the  Rule. 

■"  For  example,  in  the  case  of  a  long  position  in 
an  equity  security  the  proposed  amendments  would 
require  a  JBO  broker  to  compute  its  net  capital 
deduction  for  deficient  specialist,  market-maker 
and  broker-dealer  accounts  based  on  the  15% 
haircut  requirement  of  Exchange  Act  Rule  15c3- 
l(c)(2)(vi)(I).  rather  than  the  25%  maintenance 
margin  requirement  of  NYSE  Rule  431(c)(1). 

*2NYSE  Amendments  Nos.  1  and  2.  supra  note 
4. 


Under  NYSE  Amendment  No.  1,  for 
certain  non-equity  securities  covered  by 
the  Related  Filing,  a  carrying  broker- 
dealer  would  be  permitted  to  alternative 
deduct  from  its  net  capital  the 
difference  between  the  equity 
maintained  in  the  account  of  a 
specialist,  market-maker  and  broker- 
dealer  and  the  maintenance  margin 
requirement  under  the  Related  Filing,  as 
opposed  to  the  haircut  requirement 
under  Exchange  Act  Rule  15c3-l  as 
originally  proposed.  •♦^ 

2.  PCX  and  Amex  Proposals 

The  PCX  and  Amex  included 
provisions  to  permit  a  clearing  firm  to 
carry  the  proprietary  account  of  another 
registered  broker-dealer  on  a  mutually 
satisfactory  margin  basis,  provided  that 
the  firms  comply  with  Regulation  T  and 
do  not  maintain  the  account  in  an 
equity  deficit.  The  PCX  and  Amex  did 
not  include  a  provision  incorporating 
the  alternative  deduction  for  certain 
non-equity  securities  covered  by  the 
NYSE's  Related  Filing. 

D.  NYSE's  Ck)ncentTation  Reduction 
Proposal  for  Control  and  Restricted 
Securities 

The  NYSE  proposed  to  amend 
subparagraph  (e)(8)(C)(iv)  of  NYSE  Rule 
431.'»'»  Subparagraph  (e)(8){C)(iv)  sets 
forth  the  conditions  that  determine  if  a 
customer's  accoimt  contains  a 
concentration  of  control  and  restricted 
securities  for  purposes  of  computing  a 
broker-dealer's  net  capital  deduction 
under  NYSE  Rule  325  *^  for  a  customer 
margin  deficiency  imder  subparagraph 
(e)(8)(B)(i).*^  Specifically,  subparagraph 
(e)(8)(c)(iv)  currently  provides  that  a 
concentration  exists  whenever  a 
customer's  aggregate  position  of  control 


*^  See  supra  text  and  accompanying  notes  29  to 
32  for  a  discussion  of  the  application  of  the  NYSE's 
Related  Filing  to  its  JBO  filing. 

**  The  NYSE  proposed  this  amendment  in  its 
original  filing  with  the  Commission,  along  with  its 
broader  proposal  relating  to  JBO  arrangements. 
Subsequently,  in  Amendment  No.  1  the  NYSE 
requested  that  these  amendments  be  subjecl  to 
separate  Commission  review.  The  NYSE  stated  that 
by  bifurcating  the  proposed  rule  changes  the 
proposals  would  become  effective  more 
expeditiously  than  if  they  were  considered  by  the 
Commission  together.  However,  the  Commission 
decided  not  to  bifurcate  the  NYSE's  proposals  and 
is  issuing  this  Order  to  cover  each  of  the  proposed 
amendments  in  the  NYSE's  original  filiRg.  NYSE 
Amendments  Nos.  1  and  2.  supra  note  4. 

«  NYSE  Constitution  and  Rules.  1  2325.  Rule 
325.  NYSE  Rule  325  requires  a  firm  to  comply  with 
additional  net  capital  requirements  than  those 
imposed  by  Exchange  Act  Rule  15c3-l. 

■•'Subparagraph  (e)(8)(B)(i)  of  NYSE  Rule  431 
provides  that  a  broker-dealer  must,  in  computing 
net  capital  under  NYSE  Rule  325.  deduct  "any 
margin  deficiencies  in  customers'  accounts  based 
upon  a  margin  requirement  as  specified  in 
subparagraph  (e)(8)(C)(iv)"  for  control  and 
restricted  securities. 
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securiti  bs 
10% 


aggregate  credit 
assui  ning 


and  restricted 
exceeds  either:  (1) 
outstanding  shares;  oi 
security's  average  we 
during  the  preceding 

Under  the  proposec 
subparagraph  (e){8)(C  ( 
determining  if  a 
broker-dealer  would 
customer's  aggregate 
and  restricted  seciu-itfes 
securities,"  which 
the  cimount  of  securit: 
aggregate  position  in 
restricted  securities  o 
exceeds  the  aggregate 
securities  that  would 
support  the  a; 
those  securities, 
requirement.  The  NY;  JE 
proposal  would  corre  ;t 
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effectively  imposes 
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collateralize  a  credit 
limiting  the 
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securities. 
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■*'  NYSE  Amendments 
4.  Currently,  the  ^4YSE  in 
subparagraph  (e)(8)(B) 
its  customers  to  deposit  wi 
restricted  securities  on  wi 
credit.  See  NYSE  Interprets  t 
431(e)(8)(B)/01 

«The  term  "then  saleabi  3 
conditions  under  Securitie 
satisfied  and.  the  securitiea 
saleable  within  the 
and  145(d)  under  the 
Interpretation  Handbook. 
Generally.  Securities  Act 
harbor  for  the  resale  of 
includes  volume  limitatioi^ 
notice  requirements 

*'NYSE  Amendments  N 
4.  Currently,  the  NYSE 
subparagraph  (e)(8)(B)  enc 
its  customers  to  deposit  w 
restricted  securities  on  wh 
credit.  See  NYSE 
431(e)(8)(B)/01. 

■•"The  term  "then  saleab 
conditions  under  Securitie  i 
satisfied  and.  the  securitie: 
saleable  within  the  paramc  I 
and  143(d)  under  the 
Interpretation  Handbook. 


Federal  Register /Vol.  65,  No.  43 /Friday,  March  3,  2000 /Notices 


roposed  to  amend 
of  NYSE  Rule 
rom  the 
bp  iragraph  (e)(8) 
securities 
conditions:  (1) 
idered  "then 
Securities  Act  Rule 

Rule  145(d)(2)  50 


i^Ct 


iN(s 


1  and  2.  supra  note 
ttf  pretations  to 

a  firm  to  require 
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"  refers  to  where  all  the 
Act  Rule  144  have  been 
are  thus  immediately 
of  SEC  Rules  144 
Act.  See  NYSE 
431(e)(8)(C)(iv)/02. 
e  144  provides  a  safe 
ted  securities,  which 
manner  of  sale  and 


or  Securities  Act  rule  145(d)(3):  ^i  and 

(2)  the  issuer  is  current  in  its  filings 
pursuant  to  the  continuous  disclosure 
system  under  the  Exchange  Act;  ^2  and 

(3)  the  securities  are  owned  by  a  "non- 
affiliate"  53  of  the  issuer.  Under  the 
proposed  amendments,  the  exemption 
of  subparagraph  (e)(8)(D)  would  also 
include  control  and  restricted  securities 
held  by  an  affiliate,  provided  that  the 
securities  otherwise  satisfy  the  other 
requirements  for  the  exemption.  The 
NYSE  stated  that  it  believes  that  the 
maintenance  margin  requirements 
under  NYSE  rule  431  for  an  affiliate  that 
satisfied  the  time  conditions  of 
Securities  Act  Rule  144(k)  for  control 
and  restricted  secvu-ities  should  be  the 
same  as  a  non-affiliate  because  the 
Commission's  interpretations  under 
Securities  Act  Rule  144(k)  permit  a 
broker-dealer  to  sell  control  and 
restricted  securities  of  an  affiliate  in 
default  without  regard  to  the  volume 
and  other  restrictions  imposed  on 
affiliates. 54  hi  addition,  subparagraph 
(d)(3)(iv)  of  Securities  Act  Rule  144 
permits  a  broker-dealer  to  "tack"  the 
ownership  period  of  an  affiliate  in 
default  to  its  own  for  purposes  of 
determining  if  the  time  conditions  of 
SEC  Rule  144{k)  are  met.ss 

The  NYSE  further  proposed  to  amend 
subparagraph  (e)(8)(C)(ii)  of  NYSE  Rule 
431.  Subparagraph  (e)(8)(C)(ii)  requires 
a  broker-dealer  to  incur  a  net  capital 
charge  by  the  amount  of  aggregate  credit 
it  agrees  to  extend  to  its  customers  on 
control  and  restricted  securities  that 
exceeds  10%  of  its  "excess  net 
capital"  58  for  purposes  of  determining 
its  status  under  NYSE  Rule  326.5^  Under 
the  proposed  amendments  to 
subparagraph  (e)(8)(C)(ii),  a  broker- 
dealer  would  be  required  to  have  a 
written  agreement  to  extend  credit  to  a 
customer  for  control  and  restricted 
securities.  In  addition,  a  firm  would 
incur  a  net  capital  charge  under 
subparagraph  (e)(8)(C)(ii)  of  NYSE  Rule 
431  based  on  the  greater  of  the  aggregate 
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int<  rpretations  to 
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Act  Rule  144  have  been 
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lers  of  SEC  Rules  144 
Securities  Act.  See  NYSE 
1  ule  431(e)(8)(C)(iv)/02. 


credit  agreed  to  in  writing  and  the  credit 
actually  extended. ^s 

E.  Comment  Summary 

The  Commission  received  seven 
comment  letters  on  the  SRO  proposed 
rule  changes.  All  of  the  comments 
concerned  the  JBO  proposed  rule 
changes  and  specifically  related  to  the 
CBOE's  proposal.  The  following  is  a 
summary  of  the  comments. 

1.  Comments  Concerning  the  S7  Million 
Net  Capital  Requirement  for  Options 
Specialists  and  Market-Maker  Clearing 
Firms 

The  original  JBO  proposals  would 
have  required  options  market-maker 
clearing  firms  to  maintain  $10  million 
in  net  capital.  At  the  time  the  proposals 
were  filed  with  the  Commission,  some 
of  these  firms  did  not  need  to  maintain 
$10  million  of  net  capital  to  finance 
their  business. 5"  However,  the 
Committees  established  to  review  and 
recommend  changes  to  the  SRO  margin 
rules  believed  that  these  firms  would 
eventually  need  this  amount  by  the  time 
the  Commission  would  approve  the  JBO 
proposals.^"  Accordingly,  the  SROs 
originally  proposed  a  $10  million  net 
capital  requirement  for  options  market- 
maker  clearing  firms. 

Although  the  capital  needs  for  options 
market-maker  clearing  firms  have  in  fact 
increased,^!  several  comment  letters 
expressed  opposition  to  the  $10  million 
net  capital  requirement  originally 
proposed.62  Since  receiving  these 


Generally.  .Securities  Act  Rule  144  Provides  a  safe 
harbor  for  the  resale  of  restricted  securities,  which 
includes  volume  limitations,  manner  of  sale  and 
notice  requirements. 

■•9  17CFR230.144(k).  ] 

50 17  CFR  230.145(d)(2). 

51  17  CFR  230.145(d)(3). 

52  See  15  U.S.C.  78m  and  78o(d). 

55  An  affiliate  of  an  issuer  is  "a  person  that 
directly,  or  indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled  by,  or  is 
under  common  control  with"  the  issuer.  17  CFR 
230.144(a). 

5*  Letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Richard  Strasser, 
Assistant  Director,  dated  May  28,  1999. 

55  See  Securities  Act  Release  No,  6862  (Apr.  23, 
1990),  55  FR  17933  (Apr.  30,  1990). 


sf^The  term  "excess  net  capital"  generally  refers 
to  a  firm's  net  capital  in  excess  of  its  prescribed 
requirements  under  Exchange  Act  Rule  15c3-l. 

5'  NYSE  Constitution  and  Rules.  1  2326(a)-(d), 
Rule  326.  NYSE  Rule  326  generally  limits  the 
activities  of  a  broker-dealer  if  the  firm's  net  capital 
falls  below  certain  prescribed  percentages. 

58Currently.  a  broker-dealer  is  required  to  comply 
with  this  requirement  under  the  NYSE's 
interpretation  of  NYSE  Rule  431.  See  NYSE 
Interpretation  Handbook,  NYSE  Rule 
43l(e)(8)(C)(ii)/01. 

53CBOE  Original  Filing,  supra  note  5. 

eo/rf. 

61  W. 

62  See  Letter  from  William  M.  Cousins,  President, 
AB  Financial  LLC,  to  Jonathan  G.  Katz,  Secretar>', 
Commission,  dated  January  6. 1998  ("AB  Financial 
Letter");  Letter  from  WiUiam  C.  Floersch,  President 
and  CEO,  O'Connor  &  Company  LLC,  to  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  January  7, 
1998  ("O'Connor  Letter");  Letter  from  Ray  Woods 
to  Jonathan  Katz,  Secretary,  Commission,  dated 
January  6, 1998  ("Woods  Letter");  Letter  from  Lee 
E.  Tenzer,  Chairman,  Lee  E.  Tenzer  Trading 
Company,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  January  6,  1998  ("LETCO 
Letter");  Letter  from  Phyllis  M.  Wyse,  Senior  Vice 
President,  Sage-Clearing,  to  Jonathan  Katz, 
Secretary,  Commission,  dated  January  6,  1998 
("Sage  Letter");  Letter  from  Timothy  Mullen, 
Chairman  and  CEO.  LIT  Clearing  Services,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated 
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comments,  the  SROs  have  amended 
their  JBO  proposals  to  reduce  the 
requirement  to  $7  million. 

Four  of  the  seven  commenters 
believed  that  $10  million  in  net  capital 
was  excessive.s3  These  commenters 
noted  that  the  minimum  dollar  net 
capital  requirement  under  Exchange  Act 
Rule  15c3-l  for  clearing  firms  is 
$250,000,64  which  is  far  below  the  $10 
million  net  capital  requirement 
originally  proposed.  Indeed,  one 
commenter  pointed  out  that  a  $10 
million  net  capital  requirement  equals 
40  times  the  minimum  amount  required 
under  Exchange  Act  Rule  15c3-l  and  10 
times  the  $1  million  minimum  required 
by  the  Options  Clearing  Corporation 

("OCC").65 

These  four  commenters  stated  that  a 
$10  million  requirement  is  arbitrary  and 
without  basis  under  Exchange  Act  Rule 
15c3-l.  These  commenters  noted  that 
Exchange  Act  Rule  1 5c3-l  's  minimum 
dollar  net  capital  requirements  are 
nominal  and  that  a  firm's  overall 
minimum  net  capital  requirement 
increases  based  on  the  size  of  its 
business. 66  By  the  JBO  proposals 
requiring  a  minimum  of  $10  million  in 
net  capital,  one  of  these  commenters 
argued  that  the  requirement  would 
"represent  an  entirely  new  and 
unprecedented  type  of  capital  test."  ^' 

In  addition,  two  of  these  four 
commenters  argued  that  the  risk 
management  practices  currently  in 
place  68  reduce  the  need  for  additional 
net  capital  requirements. 69  One  of  the 
two  commenters  stated  "setting  capital 
requirements  without  regard  to  the  size 
or  risk  of  the  business  engaged  in 
essentially  ignores  all  risk  management 
techniques  established  over  the  past  ten 
years."  ^^ 

These  four  commenters  stated  that  a 
$10  million  requirement  would  be 


^3  AB  Financial  Letter.  O'Connor  Letter,  LETCO 
Letter  and  Sage  Letter,  supra  note  62. 

^Exchange  Act  Rule  15c3-l  imposes  minimum 
dollar  net  capital  requirements  based  on  the  type 
of  business  a  firm  conducts. 

^^  O'Connor  Letter,  supra  note  62. 

®*In  addition  to  the  minimum  dollar 
requirements.  Exchange  Act  Rule  15c3-l  requires  a 
firm's  overall  minimum  net  capital  requirement  to 
increase  based  on  either  a  percentage  of  its 
liabilities,  or  alternatively,  a  percentage  of  its 
customer  debits.  Further,  subparagraph  (c)(2)(x)  of 
the  Rule  requires  an  options  market-maker  carrying 
firm's  ratio  of  gross  options  market-maker 
deductions  to  net  capital  to  not  exceed  a  ratio  of 
10:1. 

6'  Id. 

*8For  instance,  CBOE  Rule  15.8  requires  options 
market-maker  clearing  firms  to  establish  and 
maintain  written  procedures  for  assessing  and 
monitoring  the  potential  risks  of  market-maker 
positions  to  a  firm's  capital.  CBOE  Constitution  and 
Rules.  1  2448,  Rule  15.9. 

*^  O'Connor  Letter  and  Sage  Letter,  supra  note  62. 

'"O'Connor  Letter,  supra  note  62. 


"anti-competitive"  and  lead  to  a 
concentration  of  JBO  business  in  fewer 
firms.  As  a  result,  these  commenters 
cautioned  that  systemic  risk  would 
increase  in  the  financial  markets.  One  of 
these  commenters  elaborated  that,  as  a 
result  of  the  increased  costs  of 
maintaining  additional  net  capital,^' 
smaller  firms  would  have  to  decide 
whether  to  raise  the  required  net  capital 
or  exit  the  JBO  clearing  business. ^^  jf 
these  firms  would  opt  to  abandon  the 
JBO  business,  the  commenter  predicted 
"larger  firms  will  be  clearing  more  of 
the  JBO  business  and  thereby 
concentrating  this  type  of  account 
among  fewer  firms."  ''^ 

Two  of  these  four  commenters 
criticized  the  JBO  proposals'  distinction 
between  options  market-maker  clearing 
firms,  which  under  the  original  JBO 
filings  would  have  been  required  to 
maintain  $10  million  in  net  capital,  and 
other  JBO  brokers,  which  are  required 
under  the  JBO  proposals  to  maintain 
$25  million  in  tentative  net  capital. ^^ 
One  of  the  two  commenters  stated  that 
a  JBO  broker  that  is  required  to  maintain 
$25  million  in  tentative  net  capital 
would  not  be  required  to  consider  its 
haircuts  on  proprietary  positions,  even 
though  "it  is  conceivable  that  a  broker- 
dealer  could  have  tentative  net  capital 
in  excess  of  $25  million  but  net  capital 
less  than  $10  million."  -'^  Further,  the 
JBO  broker  would  not  be  subject  to  the 
10:1  ratio  of  gross  options  market-maker 
deductions  to  net  capital,  which 
effectively  imposes  minimum  net 
capital  requirements  on  a  firm  based  on 
the  amount  of  business  it  conducts. 

In  addition,  the  same  commenter 
noted  that  maintenance  margin 
requirements  for  broker-dealer  accounts 
are  permitted  to  be  the  same  as  JBO 
participant  accounts.  As  a  result,  the 
commenter  argued  that  a  minimum 
dollar  requirement  on  a  JBO  broker 
would  present  "an  uneven  playing 
field."  76 


'>  A  clearing  firm's  net  capital  may  fluctuate  due 
to  the  changes  of  the  daily  net  deductions  for  its 
customers.  In  order  to  cover  these  fluctuations, 
many  clearing  firms  maintain  revolving 
subordinated  loan  arrangements.  According  to  the 
CBOE.  there  is  a  one  time  charge  to  establish  a 
facility  of  approximately  SlO.OOO  per  SI  million 
(1%).  The  cost  to  maintain  such  a  facility,  undrawn, 
approximates  SlO.OOO  per  year  per  $1  million  (1%1. 
or  S28  per  day.  The  cost  to  draw  down  such  a 
facility  approximates  S95.000  per  year  per  Si 
million  of  drawn  funds  (at  1%  over  an  8'  2% 
prime),  or  S264  per  day.  However,  the  CBOE  stated 
that  it  believes  these  costs  are  not  excessively 
burdensome.  CBOE  Original  Filing,  supra  note  5. 

'^  AB  Financial  Letter,  supra  note  62. 

^*  AB  Financial  Letter  and  Sage  Letter,  supra  note 
62. 
=■5  AB  Financial  Letter,  supra  note  62. 

76  W. 


The  same  commenter  proposed  that 
the  JBO  net  capital  requirements  should 
include  the  10:1  ratio  requirement  for 
all  JBO  brokers,  and  that  the  proposals 
should  eliminate  any  minimum  dollar 
net  capital  requirements.  The 
commenter  also  suggested  that  a  JBO 
broker  should  be  able  to  satisfy  its  net 
capital  requirements  through  undrawn 
and  available  subordinated  debt.  '^ 

2.  Comments  Concerning  the  $1  Million 
Equity  Requirement  for  JBO  Participants 

The  JBO  filings  require  a  JBO 
participant  to  maintain  account  equity 
of  $1  million,  which  is  exclusive  of  its 
ownership  interest  in  the  JBO  broker 
required  imder  Regulation  T. 

Two  commenters  stated  that  it  is 
unreasonable  to  require  a  JBO 
participant  to  maintain  $1  million 
account  equity,  and  thereby  be  subject 
to  margin  calls  for  a  deficiency.'"  The 
two  commenters  stated  that  due  to 
temporary  market  fluctuations,  JBO 
participants  would  be  subject  to 
frequent  calls  on  the  $1  million  equity 
requirement.  Accordingly,  the  two 
commenters  proposed  to  require  an 
initial  minimum  equity  amount,  and  a 
call  amount  of  50%  to  60%  of  the  initial 
minimum. 

The  two  commenters  also  stated  that 
the  proposed  requirement  that  a  JBO 
broker  deduct  from  its  net  capital  each 
JBO  participant's  haircut  requirement 
under  Exchange  Act  Rule  15c3-l  in 
excess  of  the  equity  maintained  in  the 
JBO  participant's  account,  is 
inconsistent  with  current  margin  rules 
that  apply  to  broker-dealer  accoimts.  In 
addition,  the  two  commenters  noted 
that  it  is  unclear  from  the  JBO  proposals 
that  the  $1  million  equity  requirement 
would  also  be  subject  to  a  net  capital 
charge.  Accordingly,  the  two 
commenters  proposed  to  instead  require 
a  JBO  broker's  net  capital  charge  to  be 
the  lesser  of:  (1)  The  sum  of  each  JBO 
participant's  haircut  charges  and  any 
deficiency  of  the  $1  million  account 
equity  requirement;  and  (2)  the 
maintenance  margin  requirement  of  the 
JBO  participant. 

The  two  commenters  also  stated  that 
the  term  "equity"  is  vague.  The  two 
commenters  noted  that  under  Exchange 
Act  Rule  15c3-l,  the  term  equity 
includes  each  account  of  a  JBO 
participant.  However,  for  margin 


"  Paragraph  (b)  of  Appendix  D  of  Exchange  Act 
Rule  15c3-l  sets  forth  the  minimum  requirements 
for  debt  under  a  subordination  agreement  to  be 
considered  net  capital.  Under  paragraph  (b). 
generallv  a  subordination  agreement  must  have  a 
minimum  term  of  one  year,  except  for  certain 
temporan,'  subordination  agreements  under 
subparagraph  (c)(5)  of  Appendix  D. 

'»  Woods  Letter  and  LETCO  Letter,  supra  note  62. 
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B.  Comments  Concen  ling  the  Written 
Risk  Analysis  Requin  ment 

Under  the  JBO  proposals 
broker  must  maintain 
analysis  methodolog) 
amount  of  credit  exte  [ided 
participant.  One  com  n 
this  requirement  as  npt 
clear."*" 

C.  Comments  Concer  ling  the  Written 
Ownership  Requirement 

Some  of  the  JBO  fi 
a  JBO  broker  to  estab 
written  ownership  s 
accounts.  One  comra^nter 
requirement  as  not 
guidance  regarding 
standards.^'  In  addi 
stated  that  under  the 
CBOE  would  have  difccretion 
determine  what  is  an 
ownership  standard, 
commenter  argued 
would  have  an  incentive 
overly  restrictive  owi  i 
standards 


en 


5.  Comments  Concer  ling  the  Series  27 
Principal  Requireme  its 

Some  of  the  JBO  fi 
JBO  participants  to 
access  to,  a  Series  27 
commenter  criticizec 
and  stated  that  some 
limit  their  activities 
trading  and  do  not  tr^sact 
with  non-broker-dea 
currently  required  to 
principal. 8^  In  addition 


'»  LIT  Letter  and  First  Ojitions  Letter,  supra  note 
62. 
""Woods  Letter,  supra  rfcte  62. 
8'/d. 

»3  LETCX)  Letter,  supra  4ote  62. 
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believed  that  the  requirement  was  vague 
and  not  relevant. 

m.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
Exchange  Act  and  the  rules  and 
regulations  under  the  Exchange  Act 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
believes  that  the  proposed  rule  changes 
are  consistent  with.  Section  6(b)(5)  of  the 
Exchange  Act.^"*  which  requires  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  and 
protect  investors  and  the  public 
interest,  ^s 

A.  Approval  of  JBO  Provisions 

The  Commission  believes  that  each  of 
the  SROs  has  proposed  reasonable 
capital  and  equity  requirements  for  JBO 
brokers  and  JBO  participants.  The 
Commission  also  believes  that  the  SRO 
requirements  fulfill  the  Federal  Reserve 
Bocird's  mandate  for  the  SROs  to 
provide  rules  that  "ensure  the 
reasonableness  of  JBO  arrangements."  ^e 

With  respect  to  JBO  brokers,  the 
Commission  believes  that  it  is 
reasonable  for  SROs  to  require  a  JBO 
broker  to:  (1)  Provide  written 
notification  to  its  designated  examining 
authority  ("DEA")  prior  to  establishing 
a  JBO  arrangement;  (2)  maintain  a 
minimum  of  $25  million  in  tentative  net 
capital  or  $7  million  in  net  capital  if  the 
JBO  broker's  primary  business  is 
clearing  options  market-maker  accounts 
and,  for  these  firms,  the  Commission 
also  believes  that  it  is  reasonable  to 
deem  a  broker-dealer's  primary  business 
to  be  the  clearance  of  options  market- 
maker  accounts  if  a  minimum  of  60%  of 
its  aggregate  deductions  in  its  ratio  of 
gross  options  market-maker  deductions 
to  net  capital  (including  gross 
deductions  for  JBO  participant 
accounts)  are  options  market-maker 
deductions:  (3)  provide  prompt  written 
notification  to  the  SROs  if  its  tentative 
net  capital  or  net  capital,  whichever 
applies,  would  fall  below  the  prescribed 
requirements;  (4)  resolve  any  net  capital 
deficiency  within  three  business  days  or 
not  be  permitted  to  accept  additional 
transactions  through  the  JBO 
arrangement;  (5)  maintain  a  written  risk 


analysis  methodology  for  assessing  the 
amount  of  credit  extended  to  each  JBO 
pcuticipant:  and  (6)  deduct  from  its  net 
capital  each  JBO  participant's  haircut 
requirement  in  excess  of  the  equity 
maintained  in  the  JBO  participant's 
account. ^^ 

The  Commission  believes  that  the  $7 
million  net  capital  requirement  for  JBO 
brokers  is  a  reasonable  response  to  the 
need  for  a  capital  cushion  for  the 
fluctuations  in  net  capital  resulting  from 
the  daily  changes  in  JBO  participant 
accounts  and  would  avoid  urmecessary 
and  inadvertent  violations  of  the  net 
capital  requirements  at  the  times  when 
a  firm's  capital  needs  are  more  volatile, 
such  as  the  week  that  options  expire  or 
during  severe  market  stresses. 

In  addition,  for  those  SROs  that 
would  so  require,  the  Commission 
believes  that  it  is  reasonable  to  require 
a  JBO  broker  to  establish  and  maintain 
written  ownership  standards  for  JBO 
accounts  and  to  require  a  JBO  broker  to 
provide  immediate  telegraphic  or 
facsimile  notice  to  the  SRO  if  its 
tentative  net  capital  or  net  capital, 
whichever  applies,  would  fall  below  the 
prescribed  minimum  levels.  The 
Commission  also  believes  that  it  is 
reasonable  for  a  JBO  broker  to  be  subject 
to  the  equity  capital  withdrawal 
restrictions  of  paragraph  (e)  of  Exchange 
Act  Rule  15c3-l  and  the  prohibitions 
against  the  reduction,  prepayment,  and 
repayment  of  subordination  debt  of 
paragraph  (b)  of  Appendix  D  of 
Exchange  Act  Rule  15c3-l,  as  if  the 
firm's  net  capital  would  be  below  the 
minimum  standards  specified  by  those 
sections. 

The  Commission  believes  that  it  is 
reasonable  for  the  SROs  to  require  a  JBO 
broker  to  be  either  a  clearing  and 
carrying,  clearing,  or  carrying  firm  in 
accordance  with  the  requirements  under 
Regulation  T  and  the  Federal  Reserve 
Board's  applicable  interpretations. 

With  respect  to  JBO  participants,  the 
Commission  believes  that  it  is 


'»-'15U.S.C.78f(b)(5).' 

"5  In  approving  these  proposed  rule  changes,  the 
Commission  considered  the  proposals'  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

86  Board  of  Governors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (Apr.  24.  1996).  61  FR 
20386  (Mav  6.  1996). 


"'  To  date,  the  Commission  has  not  taken  action 
on  the  NYSE's  Related  Filing.  Accordingly,  this 
Order  does  not  approve  the  Related  Filing  or  its 
application  to  the  margin  amendments  contained  in 
this  filing.  However,  upon  Commission  approval  of 
the  Related  Filing,  this  Order  wrould.  for  certain 
non-equity  securities,  permit  a  )BO  broker  to  deduct 
from  its  net  capital  the  difference  between  the 
equity  maintained  in  the  account  of  a  JBO 
participant  and  the  maintenance  margin 
requirement  specified  in  the  Related  Filing,  as 
amended. 

Although  the  SROs.  except  for  the  NYSE,  have 
not  proposed  a  similar  alternative  deduction,  the 
Commission  recognizes  that  some  SRO  rules  permit 
dual  NYSE  registered  firms  to  elect  to  be  bound  by 
the  NYSE's  maintenance  margin  requirements.  By 
making  this  election,  these  firms  would  be 
permitted  to  take  advantage  of  this  alternative 
deduction. 
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reasonable  for  the  SROs  to  require  a  JBO 
participant  to:  (1)  Be  a  registered  broker- 
dealer  subject  to  Exchange  Act  Rule 
15c3-l;  (2)  maintain  an  ownership 
interest  in  the  JBO  broker  in  accordance 
with  Regulation  T;  and  (3)  maintain  a 
minimum  liquidating  equity  of  $1 
million  in  an  account  with  the  JBO 
broker.  The  Commission  also  believes 
that  it  is  reasonable  to  require  a  JBO 
participant,  whose  liquidating  equity 
would  fall  below  the  required  $1 
million,  to  deposit  the  deficiency  within 
5  business  days  or  lose  its  JBO 
participant  status  and  become  subject  to 
the  customer  margin  account 
requirements  under  Regulation  T  and 
the  other  SRO  maintenance  margin 
requirements. 

The  Commission  believes  that  the 
requirement  of  $1  million  equity  in  the 
account  is  not  unreasonable, 
considering  the  lack  of  regular 
maintenance  margin  requirements  and 
the  substantial  leverage  that  would  be 
obtained  by  the  JBO  participant. 

In  addition,  for  those  SROs  that 
would  so  require,  the  Commission 
believes  that  this  is  reasonable  to 
require  a  JBO  participant  to  employ  or 
have  access  to  a  qualified  Series  27 
principal  and  to  prohibit  a  JBO 
participant  from  operating  under 
paragraph  (b)(1)  of  Exchange  Act  Rule 
15c3-l.  The  Commission  also  believes 
that  it  is  reasonable  to  permit  a  foreign 
currency  option  participant  to  be  a  JBO 
participant. 

The  Commission  believes  that  it  is 
important  for  the  SROs  and  the  firms  to 
be  adequately  prepared  to  implement 
and  monitor  the  revised  rules. 
Therefore,  the  Commission  believes  that 
it  is  appropriate  to  permit  firms  to  allow 
a  six-month  phase-in  of  these  new  rules 
relating  to  JBO  arrangements. 

B.  Approval  of  Reduced  Margin  for 
Specialist,  Market-Maker  and  Broker- 
Dealer  Accounts 

The  Commission  believes  that  it  is 
reasonable  to  require  a  broker-dealer  to 
deduct  from  its  net  capital  the 
difference  between  the  equity 
maintained  in  the  account  of  a 
specialist,  market-maker  and  broker- 
dealer  and  the  required  haircut  in 
accordance  with  Exchange  Act  Rule 
15c3-l.  The  Commission  believes  that  it 
is  appropriate  and  equitable  for  SROs  to 
require  the  same  maintenance  margin 
requirements  for  specialist,  market- 
maker  and  broker-dealer  accounts  as 
JBO  participant  accoimts. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  to  permit  SROs, 
which  have  not  previously  adopted 
these  provisions,  to  allow  a  clearing 
firm  to  carry  the  proprietary  account  of 


another  registered  broker-dealer  on  a 
mutually  satisfactory  margin  basis, 
provided  that  the  firms  comply  with 
Regulation  T  and  do  not  maintain  the 
account  in  an  equity  deficit. 

C.  Approval  of  the  Proposed  Changes  to 
the  Concentration  Provisions  for  Control 
and  Restricted  Securities 

The  Commission  believes  that  it  is 
reasonable  for  the  NYSE  to  permit  a  firm 
to  deduct  the  amount  of  its  customers' 
excess  control  and  restricted  securities 
in  determining  if  a  concentration  of 
control  and  restricted  securities  exists 
for  purposes  of  deducting  from  its  net 
capital  any  margin  deficiencies  in  a 
customer's  account  under  of 
subparagraph  (e)(8)(c)(i)  of  NYSE  Rule 
431.  Excess  securities  includes 
securities  by  which  a  customer's 
aggregate  position  in  control  and 
restricted  securities  of  any  one  issue 
exceeds  the  aggregate  amount  of 
securities  that  would  be  required  to 
support  the  aggregate  credit  extended  on 
those  securities,  assuming  a  50%  margin 
requirement. 

The  Commission  notes  that  the 
current  concentration  provisions  for 
control  and  restricted  securities  appear 
to  be  inappropriate  because  they  impose 
stricter  requirements  on  accounts  that 
have  more  control  and  restricted 
securities  than  necessary  to  collateralize 
a  credit  extension.  By  limiting  the 
determination  of  whether  a 
concentration  of  control  and  restricted 
securities  exists  to  two  times  the  credit 
extension,  the  proposal  would  subject 
these  securities  to  a  greater  margin 
requirement  based  only  on  financed 
control  and  restricted  securities.  The 
Commission  believes  that  this  is  a 
reasonable  and  appropriate  margin 
requirement. 

The  Commission  believes  that  it  is 
reasonable  for  the  NYSE  and  other  SROs 
to  exempt  affiliate  securities  from  the 
margin  provisions  relating  to  control 
and  restricted  securities  provided  that 
the  securities  otherwise  meet  the 
requirements  of  subparagraph  (e)(8)(D), 
including  that:  (1)  The  securities  are 
considered  then  saleable  under 
Securities  Act  Rule  144(k),  Securities 
Act  Rule  145(d)(2)  or  Securities  Act 
Rule  145(d)(3);  and  (2)  the  issuer  is 
current  in  its  filings  pursuant  to  the 
continuous  disclosure  system  imder  the 
Exchange  Act. 

The  Commission  notes  that  its 
interpretations  under  Securities  Act 
Rule  144(k)  may,  under  certain 
circumstances,  permit  a  broker-dealer  to 
sell  control  and  restricted  securities  of 
an  affiliate  in  default  without  regard  to 
the  volume  and  other  restrictions 
imposed  on  affiliates.  In  addition, 


subparagraph  (d){3)(iv)  of  Seciuities  Act 
Rule  144  permits  a  broker-dealer  to 
"tack"  the  ownership  period  of  an 
affiliate  in  default  to  its  own  for 
purposes  of  determining  if  the  time 
conditions  of  Sec\u"ities  Act  Rule  144(k) 
are  met.  Accordingly,  the  Commission 
believes  that  it  is  appropriate  for 
affiliate  securities,  which  othbi-wise 
meet  the  requirements  of  subparagraph 
(c)(8)(D),  to  be  exempt  from  the 
maintenance  margin  rules  for  control 
and  restricted  securities. 

The  Commission  believes  that  it  is 
reasonable  for  the  NYSE  to  require  a 
broker-dealer  to  incur  a  net  capital 
charge  by  the  amount  of  aggregate  credit 
it  agrees  to  extend  to  its  customers  on 
control  and  restricted  securities  that 
exceed  10%  of  its  excess  net  capital  for 
purposes  of  determining  its  status  under 
NYSE  Rule  326.  The  Commission 
believes  that  it  is  reasonable  for  the 
NYSE  to  require  a  broker-dealer  to  have 
a  vkrritten  agreement  to  extend  credit  to 
a  customer  for  control  and  restricted 
securities  and  require  a  firm  to  incur  a 
net  capital  charge  based  on  the  greater 
of  the  aggregate  credit  agreed  to  in 
vsriting  and  the  credit  actually 
extended.  The  Commission  notes  that 
this  rule  change  is  currently  required 
under  the  NYSE's  interpretation  of 
NYSE  Rule  431. 

D.  Accelerated  Approvals 

The  Commission  finds  good  cause  for 
approving  NYSE  Amendments  Nos.  3 
and  4  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  NYSE 
Amendment  No.  3  proposed  to  permit  a 
six-month  phase-in  of  the  NYSE's  rule 
changes  relating  to  JBO  arrangements. 
NYSE  Amendment  No.  4  clarified  the 
current  citation  to  the  provisions  of 
Regulation  T  relating  to  JBO 
arrangements.  The  Commission  believes 
that  NYSE  Amendment  No.  3  is 
necessary  because  it  is  important  for  the 
NYSE  and  its  members  to  be  adequately 
prepared  to  implement  and  monitor  the 
new  rules  relating  to  JBO  arrangements. 
The  Commission  believes  that  NYSE 
Amendment  No.  4  is  necessary  to  reflect 
the  current  citation  of  Regulation  T. 
Accordingly,  the  Commission  finds  it  is 
consistent  with  Section  19(b)  of  the 
Exchange  Act  to  approve  NYSE 
Amendments  Nos.  3  and  4  on  an 
accelerated  basis. 

The  Commission  finds  good  cause  for 
approving  Phlx  Amendment  No.  2  and 
CHX  Amendments  Nos.  2,  3  and  4  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  These 
amendments  generally  proposed  to:  (1) 
Lower  the  minimum  net  capital 
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requirement  for  a  JB  D  broker  whose 
primary  business  is  ;learing  options 
market-maker  accou  its  to  S7  million, 
instead  of  the  $10  m  illion  originally 
proposed;  (2)  requin :  a  JBO  broker  to 
provide  immediate  t  jlegraphic  or 
facsimile  notice  to  t  le  SRO  if  its 
tentative  net  capital  or  net  capital, 
whichever  applies,  ii'ould  fall  below  the 
prescribed  minimun  i  levels;  and  (3) 
subject  a  JBO  broker  to  the  equity 
capital  withdrawal  i  Bstrictions  of 
paragraph  (e)  of  Exc  lange  Act  Rule 
15c3-l  and  the  prol:  ibitions  against  the 
reduction,  prepaymdnt,  and  repayment 
of  subordination  deAt  of  paragraph  (b)  of 
Appendix  D  of  Exch  ange  Act  Rule 
15c3-l.  as  if  the  firm's  net  capital 
would  be  below  the  minimum  standards 
specified  by  those  s(  ctions.  These 
amendments  also  cl  irified  the 
requirement  that  if  a  fBO  participant's 
liquidating  equity  would  fall  below  the 
required  $1  million  t  must  deposit  the 
deficiency  within  5  business  days  or 
lose  its  JBO  particip  mt  status  and 
become  subject  to  tl;  e  margin  account 
requirements  under  Regulation  T  and 
the  other  SRO  main  enance  margin 
requirements. 

Furthermore,  thes  3  amendments 
clarified  the  current  citation  to  the 
relevant  provisions  )f  Regulation  T,  and 
proposed  to  prohibi  a  JBO  broker  to  be 
only  a  carrying  firm  The  Commission 
believes  that  these  a  mendments  are 
reasonable  and  are  (  onsistent  with  some 
of  the  other  SROs'  ]  O  requirements. 
Accordingly,  the  Co  nmission  finds  it  is 
consistent  with  Section  19(b)  of  the 
Exchange  Act  to  apj  rove  Phlx 
Amendment  No.  2  a  nd  CHX 
Amendments  Nos.  2.3.  and  4  on  an 
accelerated  basis. 

The  Commission  inds  good  cause  for 
approving  PCX  Am(  ndment  No.  2  prior 
to  the  thirtieth  day  <  fter  the  date  of 
publication  of  notic  >  of  filing  thereof  in 
the  Federal  Registei .  PCX  Amendment 
No.  2  would  prohib  t  a  JBO  broker  to  be 
only  a  carrying  firm  The  PCX's  original 
filing  would  have  pi  srmitted  a  JBO 
broker  to  carr>'  and  i  :lear  or  carry 
customer  accounts.  The  Commission 
believes  that  PCX  Amendment  No.  2  is 
reasonable  and  is  cc  nsistent  with  some 
of  the  other  SROs'  J  50  requirements. 
Accordingly,  the  Commission  finds  it  is 
consistent  with  Sec  ion  19(b)  of  the 
Exchange  Act  to  ap  irove  PCX 
Amendment  No.  2  (  n  a  accelerated 
basis. 


IV'.  Solicitation  of  C  ommcnts 

Interested  person ; 
submit  written  data 
arguments 
SRO  amendments 
published  in  the  Federal 


are  invited  to 
views  and 
concerning  the  foregoing 
previously 
Register, 


not 


including  whether  the  proposed  rule 
changes,  as  modified  by  the 
amendments,  are  consistent  with  the 
Exchange  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  othei 
than  those  that  may  be  withheld  ftom 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  the  SROs.  All  submissions 
should  appropriately  refer  to  SR-NYSE- 
97-28;  SR-CBOE-97-58;  SR-Phlx-97- 
56;  SR-PCX-97-49;  SR-CHX-98-12 
and  should  be  submitted  by  March  24, 
2000. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act.»« 
that  the  proposed  rule  changes  (SR- 
NYSE-97-28;  SR-CBOE-97-58;  SR- 
Phlx-97-49;  SR-CHX-98-12;  SR- 
Amex-99-26),  as  amended,  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  00-5188  Filed  3-2-00;  8:45  am] 
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COMMISSION 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
To  Rescind  Exchange  Rule  132, 
"Dealings  Outside  of  Exchange  in 
Securities  Dealt  in  on  the  Exchange" 

February  25,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


»8  15l  .S.C;.  78i(b)(2). 

«"•  17  CFR  200.3(>-3(a)(12). 


("Act"),'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  February 
10,  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Exchange"  or  "Phlx") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items,  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
not'ce  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  Exchange's  proposed  rule  change 
raises  issues  similar  to  those  raised  by 
the  New  York  Stock  Exchange's 
("NYSE")  proposal  to  repeal  NYSE  Rule 
390,  which  rule  generally  prohibits 
NYSE  members  and  their  affiliates  from 
effecting  transactions  in  certain  NYSE- 
listed  securities  away  from  a  national 
securities  exchange.  The  Commission 
recently  issued  the  notice  of  filing  for 
the  NYSE's  proposal  ("NYSE  Notice") 
and  solicited  comment  on  a  number  of 
important  issues  that  have  broad 
implications  for  the  structure  of  the  U.S. 
securities  markets. '  Specifically,  the 
Commission  requested  comment  on 
market  fragmentation — the  trading  of 
orders  in  multiple  locations  without 
interaction  among  those  orders — and  on 
several  options  for  addressing  market 
fragmentation.  To  promote  a 
comprehensive  discussion  of  off-board 
trading  restrictions  and  related  market 
fragmentation  issues,  the  Commission 
requests  that  persons  interested  in  the 
Exchange's  proposal  refer  to  the  NYSE 
Notice  and  submit  comments  that 
respond  to  the  questions  presented  in 
the  NYSE  Notice.^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  rescind 
Exchange  Rule  132,  "Dealings  Outside 
of  Exchange  in  Securities  Dealt  on  the 
Exchange."  The  text  of  the  proposed 
rule  change  is  available  at  the  Exchange 
and  at  the  Commission. 


1  15  U.S.C.  78s(b)(l). 

2  17CFR24l).19b-4. 

'  See  Securities  E.xcliange  Act  Release  No.  42450 
(Feb,  23.  2000)  (File  No.  SR-NYSE-99-^8).  The 
Commission  notes  that  similar  proposals  have  been 
filed  by  the  American  Stock  Exchange  and  the 
Chicago  Stock  Exchange.  See  Securities  Exchange 
Act  Release  Nos.  42460  (Feb.  25.  2000)  (File  No. 
SR-Amex-00-05)  and  42459  (Feb.  25.  2000)  (File 
No.  SR-CHX-00-12). 

■•The  Commission  notes  that  the  NYSE  Notice  is 
available  on  the  (;ommission's  website  at;  (http:// 
www.sec.gov/rules/sros/ny9948n.htm). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piu-pose 

The  Exchange  seeks  to  rescind 
Exchange  Rule  132,  which  currently 
places  restrictions  on  off-board  trading 
by  Exchange  members  and  member 
organizations.  With  certain  exceptions, 
and  Exchange  member,  member 
organization,  or  affiliated  person  may 
not  effect  any  transaction  in  any  "listed 
security,"  as  defined  in  Exchange  Rule 
132,  in  the  over-the-counter  market, 
either  as  principal  or  agent. 

The  staff  of  the  Commission  recently 
asked  the  Exchange  to  review  its  off- 
board  trading  restrictions  and  consider 
measures  to  repeal  such  restrictions.^  In 
proposing  the  rescission  of  Exchange 
Rule  132,  the  Exchange  intends  to 
broaden  the  free  market  trading 
activities  of  Exchange  members  and  the 
investors  they  represent  by  removing 
restrictions  on  over-the-counter  trading 
in  listed  securities. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  of  the  Act,*^  in  general,  and  with 
Section  6(b)(5), ^  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest 
by  broadening  the  free  market  trading 
activities  of  Exchange  members  and  the 
investors  that  they  represent  by 
removing  restrictions  on  over-the- 
counter  trading  in  listed  securities. 


''  See  Letter  from  Annette  L.  Nazareth,  Director, 
Division  of  Market  Regulation,  Commission,  to 
Meyer  S.  Frucher.  Chairman  and  Chief  Executive 
Officer,  Exchange,  dated  December  22, 1999. 

6  15U.S.C.  78f. 

M5  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rules  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  The 
Commission  also  invites  interested 
persons  to  submit  written  data,  views, 
emd  arguments  on  the  market 
fragmentation  issues  presented  in  the 
NYSE  Notice."  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 


should  refer  to  File  No.  SR-Phlx-00-12 
and  should  be  submitted  by  March  24, 
2000.  Comments  responding  to  the 
Commission's  request  for  comment  on 
market  fragmentation  issues  should 
refer  to  File  No.  SR-NYSE-99-48  and 
should  be  submitted  by  April  28,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
lonathan  G.  Katz, 
Secretan'. 
(FR  Doc.  00-5185  Filed  3-2-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42457;  File  No.  SR-Phlx- 
99-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Monthly  Billing  of 
Memt)ership  Dues,  Foreign  Currency 
User  Fees,  Foreign  Currency 
Participation  Fees,  Trading  Post/Booth 
Space  Fees  and  the  Technology  Fee 

February  25,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  )anuary  3, 
2000,  the  Philadelphia  Stock  Exchange, 
Inc.  ("PhLx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  February  16,  2000,  the  Phlx 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
bill  membership  dues,  foreign  currency 
user  fees,  foreign  currency  participation 


"  See  supra  notes  3  and  4. 


9  17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

- 17  CFR  240.196-^. 

'  Letter  from  Murray  L.  Ross.  Vice  President  and 
Secretan. .  Phlx,  to  Kelly  A.  McCxirmick-Riley, 
Division  of  Market  Regulation.  SEC.  dated  February 
3.  2000  ("Amendment  No.  1").  Amendment  No.  1 
included  a  corrected  Exhibit  B  to  the  proposed  rule 
change  regarding  the  fees  impacted  by  the  proposed 
billing  schedule,  corrected  the  date  of  effectiveness 
and  conccted  the  file  number  listed  in  the 
Solicitation  of  Comment  section. 
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fees,  trading  post/booth 
the  technology  fee  on 
rather  than  the  semi 
basis  currently  utilize  d 
the  charges  of  fees  wi 
unchanged;  only  the 
for  such  dues,  fees  or 
change  to  a  monthly 
proposed  effective 
amendment  is  at  the 
business,  January  3. 
the  proposed  change 
schedule  is  available 
the  places  specified 


space  fees  and 
a  monthly  basis 
Annual  or  quarterly 
The  amounts  of 


:  date 


remam 

requency  of  billing 

charges  will 

lasis.  The 
of  this 

•pening  of 
'i  000.  The  text  of 

to  the  Phlx  fee 

for  inspection  at 
1 1  Item  rV  below. 


Pujp' 


II.  Self-Regulatory 
Statements  of  the  ~ 
Statutory  Basis  for, 
Change 

In  its  filing  with  th 
Exchange  included 
concerning  the  purpc^se 
the  proposed  rule  c 
any  comments  it  recqived 
proposed  rule  chang 
statements  may  be 
places  specified  in 
Exchange  has  prepared 
forth  in  sections  A, 
the  most  significant 
statements. 


Oi-ganization's 
ose  of,  and 
Proposed  Rule 


0\  conization 's 
of,  and 
Proposed  Rule 


tie . 


A.  Self-Regulatory 
Statement  of  the  Purpose 
Statutory  Basis  for 
Change 

1.  Purpose 

According  to  the  E  tchange,  the 
purpose  of  this  prop(  ised  rule  change  is 
to  amend  its  fee  sche  dule  to  change  the 
frequency  that  meml  ers,  foreign 
currency  options  par  ticipants  and 
member  and  particip  ant  organizations 
are  billed  for  membe  rship  dues,  foreign 
currency  user  fees.  f(  reign  currency 
participation  fees,  trnding  post/booth 
space  and  the  technc  logy  fee. 

This  change  is  beii  ig  instituted  on  the 
recommendation  of  I  he  Exchange's 
Finance  Committee  <  nd  is  designed  to 
enhance  operational  efficiency  by 
billing  monthly  for  such  dues,  fees  and 
charges.  The  change  in  frequency  of 
billing  for  such  item  •>  will  allow  the 


Exchange's  Account 
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Commission,  the 
statements 

of  and  basis  for 
and  discussed 
on  the 
The  text  of  these 
ined  at  the 
rV  below.  The 
summaries,  set 
and  C  below,  of 
c  spects  of  such 


hj  inge 


ex  amir 
Iti  sm 


ng  Department  to 


operate  more  effectii  ely,  while  allowing 
members  and  partici  pants  to  more 
accurately  gauge  the  x  operating 
expenses  on  a  montl  ily  basis  and  to 
reduce  operational  c  ash  flow  burdens 
which  may  result  fr(  m  the  current 
payment  schedule. '  he  Phlx  believes 
that  the  proposed  ar  lendments  to  the 
billing  cycles  for  me  mbership  dues, 
foreign  currency  use  r  fees,  foreign 
currency  participatii  )n  fees,  trading 
post/booth  space  an  1  the  technology  fee 
are  reasonable  and  e  quitable  because 


they  only  change  the  frequency  of 
billing  not  the  amount  billed. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act.-*  in  general,  and  in  particular, 
with  section  6fb)(4),^'  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  charged 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  upon  filing 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  6  and  Rule  19b-4(f)(2)  ^  thereimder. 
The  Exchange  intends  to  implement  the 
fee  changes  on  January  3,  2000.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rate 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


■•  15  U.S.C.  78f. 
M5U.S.C.  ?8flb)(4). 
K15  U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-4(f)(2). 


those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-99-61  and  should  be 
submitted  by  March  24,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. " 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  00-5187  Filed  3-2-00:  8:45  am] 
BILUNG  CODE  801(M)1-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  after  this  publication. 
You  can  obtain  a  copy  of  the  OMB 
clearance  package  by  calling  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145,  or  by  writing  to  him. 

1.  Report  to  United  States  Social 
Security  Administration  by  Person 
Receiving  Benefits  for  a  Child  or  Adult 
Unable  to  Handle  Funds-0960-0049. 
The  information  on  Forms  SSA-7161- 
OCR-SM  and  7162-OCR-SM  is  used  by 
the  Social  Security  Administration 
(SSA)  to  determine  continuing 
entitlement  and  proper  benefit  amounts 
for  Social  Security  beneficiaries  who 
live  outside  the  United  States  (U.S.). 
The  respondents  are  persons  living 
outside  the  U.S.  who  are  entitled  to 


8  17CFR200.30-3(a)(12). 
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benefits  or  who  are  representative 
payees  for  beneficiaries. 


SSA-7161-CX:R- 
SM 


SSA-7162-OCR- 
SM 


Number  of  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response  (minutes) 
Estimated  Annual  Burden  (hours)  


200,000 

1 

5 

16,667 


2.  State  Agency  Schedule  for 
Equipment  Purchases  for  SSA  Disability 
Programs-0960-0406.  SSA  uses  the 
information  collected  on  Form  SSA-871 
to  budget  and  account  for  expenditures 
of  funds  for  equipment  purchases  by  the 
State  Disability  Determination  Services 
(DDS)  that  administer  the  disability 
determination  program.  The 
respondents  are  State  governments  that 
make  disability  determinations. 

Number  of  Respondents:  54. 

Frequency  of  Response:  4. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  216  hours. 

3.  Physical  Residual  Functional 
Capacity  Assessment;  Mental  Residual 


Dated:  February  28,  2000. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  00-5161  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4190-2»-P 


DEPARTMENT  OF  STATE 

[Second  Amendment  to  Delegation  of 
Authority  221] 

Delegation  of  Authority  221-2 

Section  1.  Functions  Delegated 

By  virtue  of  the  authority  vested  in 
me  by  the  Secretary  of  State  in 
Delegation  of  Authority  148-1,  dated 
September  9,  1981,  and  Delegation  of 
FunctioVarCapacity'As7essment-^960-04^^^°^^^^  ^f^-  f^}^'^  September  16, 
The  information  collected  on  forms  l^^^'  ^ ,^«f  ^y  delegate  to  the  Dir«:tor 

SSA-4734-BK  and  SSA-4734-BK-SUP      General  of  the  Foreign  Service  and 


is  needed  by  SSA  to  assist  in  the 
adjudication  of  disability  claims 
involving  physical  and/or  mental 
impairments.  The  forms  assist  the  State 
DDS  to  evaluate  impairment(s)  by 
providing  a  standardized  data  collection 
format  to  present  findings  in  a  clear, 
concise  and  consistent  manner.  The 
respondents  are  State  DDSs 
administering  title  II  and  title  XVI 
disability  programs. 

Number  of  Responses:  1,130,772. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  376,924 
hours. 

(SSA  Address) 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore,  MD 
21235. 

(OMB  Address) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room  10230, 
725  17th  St.,  NW,  Washington,  DC 
20503. 


Director  of  Personnel  the  authority 
vested  in  me: 

(a)  To  prescribe  regulations  arising 
under  the  Foreign  Service  Act  of  1980, 
the  Civil  Service  Reform  Act,  and  any 
other  laws  administered  by  or  relating  to 
the  Bureau  of  Personnel  and  the  Office 
of  Medical  Services; 

(b)  To  exercise  the  functions  of  the 
Secretary  under: 

(1)  §  308  of  the  Foreign  Service  Act  of 
1980,  as  amended  (relating  to  the  recall 
and  reemployment  of  retired  career 
members  of  the  Service). 

(2)  §  401(b)  of  the  Foreign  Service  Act 
of  1980,  as  amended  (relating  to  the 
continuation  of  the  official  services  of 
the  chief  of  mission  for  up  to  50  days 
after  relinquishment  of  charge  of  the 
mission). 

(3)  §  413  of  the  Foreign  Service  Act  of 
1980,  as  amended  (relating  to  payment 
of  a  death  gratuity  to  surviving 
dependents  of  aliy  Foreign  Service 
employee  who  dies  as  a  result  of 
injuries  sustained  in  the  performance  of 
duty  abroad); 

(4)  §  605(b)  of  the  Foreign  Service  Act 
of  1980,  as  amended  (relating  to 
removing  names  from  rank  order  lists  or 
delaying  promotions); 

(5)  §  607(b)  of  the  Foreign  Service  Act 
of  1980,  as  amended  (relating  to  limited 
career  extensions); 


(6)  §  609(b)(1)  of  the  Foreign  Service 
Act  of  1980,  as  amended  (relating  to 
accelerating  or  combining  installments); 

(7)  §  808  of  the  Foreign  Service  Act  of 
1980,  as  amended  (relating  to  disability 
retirement  and  related  determinations); 

(8)  §  901(6)  of  the  Foreign  Service  Act 
of  1980,  as  amended  (relating  to  rest  and 
recuperation  travel,  including 
extraordinary  rest  and  recuperation 
travel); 

(9)  §  901(8)  of  the  Foreign  Service  Act 
of  1980,  as  amended  (relating  to 
designation  of  posts  as  imminent  danger 
areas  from  which  family  visitation  travel 
is  permitted); 

(10)  5  U.S.C.  §  5753  and  §  5754 
(relating  to  recruitment  and  relocation 
bonuses  and  retention  allowances). 

Section  2.  Delegations  Revoked 

Delegation  of  Authority  No.  224, 
dated  September  2,  1998,  Delegation  of 
Authority  No.  132,  dated  July  8,  1975, 
40  Federal  Register  28646.  and 
Delegation  of  Authority  221-1  dated 
October  1,  1999  are  hereby  revoked. 

Section  3.  General  Provisions 

(a)  As  used  in  this  delegation  of 
authority,  the  word  "function"  includes 
any  duty,  obligation,  power,  authority, 
responsibility,  right,  privilege, 
discretion,  or  activity. 

(b)  The  parenthetical  descriptions 
used  in  this  delegation  of  authority  shall 
not  be  construed  as  words  of  limitation. 

(c)  This  authority  may  only  be  re- 
delegated  to  a  Deputy  Assistant 
Secretary  of  State  for  Persorme)  to  the 
extent  consistent  with  the  law. 

(d)  Notwithstanding  any  provisions  of 
this  delegation  of  authority,  the 
Secretary,  the  Deputy  Secretary,  and  the 
Under  Secretary  of  State  for 
Management  may  at  any  time  exercise 
the  functions  herein  delegated. 

(e)  The  exercise  by  the  Director 
General,  or  any  person  acting  on  behalf 
of  the  Director  General,  of  the  functions 
prescribed  herein,  prior  to  the  effective 
date  of  this  Delegation  of  Authority  is 
hereby  confirmed  and  ratified. 

(f)  An  act,  executive  order,  regulation 
or  procedure  subject  to.  or  affected  by, 
this  delegation  shall  be  deemed  to  be 
such  act,  executive  order,  regulation  or 
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procedure  as  amend*  d 
time. 

(g)  This  Delegation 
supersedes  any  prior 
subject  to  the  extent 
may  be  inconsistent 

Dated:  Februar\'  23.  2t)00 
Bonnie  R.  Cohen, 
Under  Secretary-  ofStat^fi 
U.S.  Department  ofSta 
|FR  Doc.  00-5218  Filed 
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from  time  to 


of  Authority 
delegation  on  this 
luch  delegation 
lerewith. 


or  Management, 
3-2-00;  8:45  am] 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pat  Nininger,  Standards  Office,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Kansas  City, 
Missouri  64106,  telephone  (816)  329- 
4129,  fax  (816)  329-4090. 

Issued  in  Kansas  City,  Missouri  on 
February  18,  2000. 
Marv  Nuss, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  00-5228  Filed  3-2-00;  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  T  ?ANSPORTATION 

Federal  Aviation  Adi  ninistration 

Advisory  Circular  23-16.  Powerplant 
Guide  for  Certification  of  Part  23 
Airplanes 

agency:  Federal  Aviation 
Administration  (FA^  ),  DOT. 
ACTION:  Notice  of  issuance  and 
availability. 


fo- 

pn  ivi 


certi  lin 
(ifl 


n  at  I 


SUMMARY:  Advisory 
Powerplant  Guide 
Part  23  Airplanes 
and  guidance 
means,  but  not  the 
compliance  with  Tit 
Federal  Regulations 
Subpart  F,  applicable ! 
installation  in  norm4l 
and  commuter 
AC  consolidates 
documents,  and 
specific  paragraphs 
into  a  single 
AC  is  neither  man 
in  nature  and  does 
regulation. 

DATE:  AC  23-16  was 
Airplane  Directorate 
Certification  Service 
1999. 

How  to  Order:  A 
may  be  purchased 
Superintendent  of 
Office  Box  371954, 
15250-7954,  or  fro n 
Government  Printin  ; 
major  cities 
States.  Identify  the 
23-16,  Powerplant 
Certification  of  Part 
Number  050-007-0 
$14.00  per  copy 'for 
within  the  U.S.  and 
mailed  outside  of 
or  money  order. 
Superintendent  of 
your  request.  No  c.o 
accepted.  Also,  the 
available  within  a 
internet  at  http 
airhome.htm. 


(tircular  (AC)  23-16, 
Certification  of 
des  information 
concerpmg  acceptable 
means  of 
e  14  of  the  Code  of 
14  CFR)  Part  23, 
to  the  powerplant 
,  utility,  acrobatic, 
category  airplanes.  The 
existing  policy 

AC'S  that  cover 
the  regulations, 
docvmidnt.  Material  in  the 
d^ory  nor  regulatory 
constitute  a 


capy 
frsm 


through  )ut 


4h? 


mai  e 


AC: 

fcw  I 
://w\rw 


issued  by  the  Small 
Aircraft 
on  September  21, 


of  AC  23-16 
the 
Documents,  Post 
Pittsburgh.  PA 
any  of  the 
Offices  located  in 
the  United 
f  ublication  as  AC 
( luide  for 
23  Airplanes,  Stock 
285-3.  The  cost  is 
)rders  mailed 
517.50  for  orders 
U.S.  Send  a  check 
payable  to 
documents,  with 
d.  orders  are 
should  be 
days  on  the 
.faa.gov/avr/air/ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-08] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  1), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  27,  2000. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 


800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  D.C.,  on  February 
29.  2000. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 


Dispositions  of  Petitions 

Docket  No.:  25463. 

Petitioner:  Air  Transport  Association 
of  America. 

Section  of  the  FAR  Affected:  14  CFR 
paragraph  (d)  of  appendix  B  to  part  43, 
45.11(a)  and  (d),  91.203(c),  and 
91.417(d). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  all  aircraft 
operating  under  14  CFR  part  121  and  all 
aircraft  operating  in  commuter  air 
carrier  operations  (as  defined  in  14  CFR 
119.3)  under  an  FAA-approved  CAMP 
to  be  operated  without  complying  with 
the  requirements  pertaining  to  (1)  the 
location  of  the  aircraft  identification 
plates  and  (2)  the  carriage  of  FAA  Form 
337  as  evidence  of  installation  approval 
for  fuel  tank  installation  in  the 
passenger  compartment  or  a  baggage 
compartment. 

Grant,  02/22/00,  Exemption  No.  4902G 

[FR  Doc.  00-5229  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33851] 

Texas  Pacifico  Transportation,  Ltd. — 
Acquisition  and  Operation 
Exemption — South  Orient  Railroad 
Company,  Ltd. 

Texas  Pacifico  Transportation,  Ltd. 
(Pacifico),  a  noncarrier  State  of  Texas 
limited  partnership,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  from  the  South 
Orient  Railroad  Company,  Ltd.  (SORC) 
and  operate  approximately  381.9  miles 
of  rail  line  in  Brewster,  Coleman,  Crane, 
Crockett,  frion,  Pecos,  Presidio,  Reagan, 
Runnels,  Tom  Green,  and  Upton 
Counties,  TX.  Grupo  Mexico,  S.A.  de 
C.V.,  a  Mexican  Sociedad  Anomina  de 
Capital  Variable,  and  the  ultimate 
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parent  of  Pacifico,  has  entered  into  a 
conditional  agreement  with  SORC, 
whereby  Pacifico  proposes  to  acquire 
the  following:  (1)  SORC's  permanent, 
exclusive  easement  to  conduct  rail 
freight  transportation;  (2)  SORC's  lease 
of  the  rail  line  extending  between 
milepost  1029.1  on  the  International 
Bridge,  near  Presidio,  and  milepost 
956.7,  at  Paisano  Junction,  and  between 
milepost  945.3,  at  Alpine  Junction,  and 
milepost  0  +  330  feet,  near  San  Angelo 
Junction  on  the  east,  and  Lampasas 
Subdivision  milepost  373  +  4362  feet, 
near  San  Angelo  Junction  on  the  west; 
and  (3)  the  assigrunent  of  SORC's 
trackage  rights  over  a  line  of  the  Union 
Pacific  Railroad  Company  extending 
between  milepost  956.7,  at  Paisano 
Junction,  and  milepost  945.3  at  Alpine 
Junction. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  February  25, 
2000. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33851,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  Esq.,  1100  New  York  Avenue, 
N.W.,  Suite  750  West,  Washington,  DC 
20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  February  24,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(PR  Doc.  00-4923  Filed  3-2-00;  8:45  am) 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Federal  Reserve  System  Federal 
Deposit  Insurance  Corporation 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Joint  Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 


Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Submission  for  OMB  Review; 
Joint  Comment  Request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC,  the  Board,  and  the 
FDIC  (collectively,  the  "agencies") 
hereby  give  notice  that  they  plan  to 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  requests  for  review  of  the 
information  collection  systems 
described  below.  The  Agencies  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 

On  September  3,  1999,  the  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  requested  public 
comment  for  60  days  on  the  extension, 
without  revision,  of  the  ciurently 
approved  information  collections:  liie 
Country  Exposure  Report  (FFIEC  009) 
and  the  Country  Exposure  Information 
Report  (FFIEC  009a).  However,  minor 
clarifications  were  proposed  to  the 
FFIEC  009  instructions. 
DATES:  Comments  must  be  submitted  on 
or  before  April  3,  2000. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
should  refer  to  the  OMB  control 
number(s)  and  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  should  be 
submitted  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street,  SW.  Third 
Floor,  Attention:  1557-0100  (FFIEC  009 
and  009a),  Washington,  DC  20219.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
OCC's Public  Reference  Room,  250  E 
Street,  SW,  Washington,  DC  20219 
between  9  a.m.  emd  5  p.m.  on  business 
days.  Appointments  for  inspection  of 
comments  may  be  made  by  calling  (202) 
874-5043. 

Board:  Written  comments  should  be 
addressed  to  Jennifer  J.  Johnson. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 


those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9  a.m.  and  5  p.m.,  except  as  provided 
in  section  261.12  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12(a). 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman. 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC  20429.  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
(FAX  number  (202)  898-3838;  Internet 
address:  comments@fdic.gov]. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  NW,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  T.  Hunt,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  an  agency's  submission  may  be 
obtained  by  contacting: 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.  Washington.  DC  20219. 

Board:  Mary  M.  West,  Chief,  Financial 
Reports  Section,  (202)  452-3829, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins, 
(202)  452-3544,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer.  (202)  898-3907,  Office  of  the 
Executive  Secretar\',  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW,  Washington.  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Extend  for  Three  Years 
With  Minor  Instructional  Clarifications 
the  Following  Currently  Approved 
Collections  of  Information 

Report  Title:  Countr}'  Exposure 
Report/Country  Exposure  Information 
Report. 
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Form  Number:  FFI  EC  009  and  FFIEC 

ooga. 

Frequency  ofResp  jnse:  Quarterly. 

Affected  Puolic:  Bi  isiness  or  other  for 
profit. 

For  OCC: 

OMB  Number:  1557-0100. 

Estimated  Numbei  of  Respondents:  50 
(FFIEC  009):  50  (FFI  :C  009a). 

Estimated  Average  Time  per 
Response:  30  burden  hours  (FFIEC  009); 
5.25  burden  hours  (F  FIEC  009a). 

Estimated  Total  A  mual  Burden: 
6.000  burden  hours  (FFIEC  009);  1.050 
burden  hours  (FFIEq  Q09a). 

For  Board: 

OMB  Number:  71C  [>-0035. 

Estimated  Numbe,  of  Respondents:  39 
(FFIEC  009);  16  (FFI 'C  009a). 

Estimated  Averagt  Time  per 
Response:  30  burder  hours  (FFIEC  009); 
5.25  burden  hours  (FFIEC  009a). 

Total  Annual  BunJen:  4,680  burden 
hours  (FFIEC  009):  ^6  burden  hours 
(FHEC  009a). 

For  FDIC: 

OMB  Number:  30e  4-0017. 

Estimated  Numbe  of  Respondents:  35 
(FFIEC  009);  35  (FTI  iC  009a). 

Estimated  Ave^ag^  Time  per 
Response:  30  burder  hours  (FFIEC  009); 
5.25  burden  hours  (IFEEC  009a: 

Estimated  Total  A  nnual  Burden 
4.200  burden  hours  FFIEC  009);  735 
burden  hours  (FFIEC !  009a). 


General  Descriptioii 


<o 


This  information 
009  and  FFIEC  009a 
U.S.C.  161  and  1817 
banks):  12  U.S.C. 
3906  (for  state  mem|er 
holding  companies) 
and  1820  (for  insurejd 
commercial  and 
FFIEC  009  information 
given  confidential 
552(b)(4)  and  (b)(8)) 
information  collecti  )n 
confidential  treatm^t 
[i.e.,  small  banks) 

Abstract 


sav  ngs 


The  Country  Exp( 
009)  is  filed  quarter  y 
and  provides  infom  ati 
international  claims 
bank  holding  compi  nies 
supervisory  and  an 
The  information  is 
country  exposure  o 
the  degree  of  risk  in 
the  possible  impact 
adverse  developmei  its 
countries.  The  Couiitrv 
Information  Report 
supplement  to  the 
provides  publicly 
on  material  foreign 


of  Reports 

llection  (FFIEC 
is  mandatory:  12 
(for  national 
1844(c).  and 


24$(a 

banks  and  bank 
and  12  U.S.C.  1817 
state  nonmember 
banks).  The 
collection  is 
treatment  (5  U.S.C. 
The  FFIEC  009a 
is  not  given 
.  Small  businesses 
are  not  affected. 


sure  Report  (FFIEC 
with  the  agencies 
on  on 
of  U.S.  banks  and 
that  is  used  for 
£  lytical  purposes. 
\  ised  to  monitor 
banks  to  determine 
their  portfolios  and 
on  U.S.  banks  of 
in  particular 
■V  Exposure 
FFIEC  009a)  is  a 
rtFIEC  009  and 
a  mailable  information 
:ountry  exposures 


(all  exposures  to  a  country  in  excess  of 
one  percent  of  total  assets  or  20  percent 
of  capital,  whichever  is  less)  of  U.S. 
banks  and  bank  holding  companies  that 
file  the  FFIEC  009  report.  Reporting 
institutions  must  also  furnish  a  list  of 
countries  in  which  they  have  lending 
exposures  above  0.75  percent  of  total 
assets  or  15  percent  of  total  capital, 
whichever  is  less.  No  changes  are 
proposed  to  the  FFIEC  009  reporting 
forms  or  the  FFIEC  009a  reporting  forms 
and  instructions.  However,  minor 
clarifications  are  proposed  to  the  FFIEC 
009  instructions. 

Current  actions:  The  agencies 
received  one  comment  letter  in  response 
to  the  notice  published  in  the  Federal 
Register  on  September  3. 1999  (64  FR 
48453)  requesting  public  comment  on 
the  extension  without  revision,  with 
minor  clarification  to  the  FFTEC  009 
instructions  for  the  treatment  of  credit 
derivatives.  The  commenter  supported 
an  instructional  clarification  for  the 
treatment  of  credit  derivatives  and 
recommended  specific  language.  In 
addition,  the  commenter  recommended 
the  agencies  clarify  the  treatment  for 
seciirities  reverse  repurchase 
agreements  (resale  agreements)  in  these 
information  collections. 

After  consideration  of  the  comment 
letter,  the  agencies  decided  to  clarify  the 
treatment  of  credit  derivatives  in  the 
instructions  effective  as  of  the  June  30. 
2000,  report  date.  However,  the  agencies 
determined  that  further  study  of  the 
impact  of  alternative  treatments  for 
resale  agreements  on  these  information 
collections  is  warranted.  The  agencies 
will  reconsider  the  need  for  a 
clarification  on  the  treatment  of  resale 
agreements  after  the  issue  has  been 
studied  further. 

Request  for  Comment 

Comments  are  invited  on: 

a.  Whether  the  information 
collections  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

b.  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 


and  purchase  of  services  to  provide 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 
agencies.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 

Dated:  February  23,  2000. 
Mark  )  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

Board  of  Governors  of  tlie  Federal  Reserve 
System,  February  28,  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  16th  day  of 
February,  2000. 

Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  00-5129  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  4B10-33-P;  6210-01-P;  6714-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[LR-27-83;  LR-54-85] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiiry. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
temporary  regulations,  LR-27-83  (TD 
7882),  Floor  Stocks  Credits  or  Refunds 
and  Consumer  Credits  or  Refunds  With 
Respect  to  Certain  Tax-Repealed 
Articles;  Excise  Tax  on  Heavy  Trucks 
(Section  145.4051-1)  and  LR-54-85  (TD 
8050).  Excise  Tax  on  Heavy  Trucks, 
Truck  Trailers  and  Semitrailers,  and 
Tractors;  Reporting  and  Recordkeeping 
Requirements  (Section  145.4052-1). 
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DATES:  Written  comments  should  be 
received  on  or  before  May  2,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  (LR-27-83)  Floor  Stocks  Credits 
or  Refunds  and  Consumer  Credits  or 
Refunds  With  Respect  to  Certain  Tax- 
Repealed  Articles;  Excise  Tax  on  Heavy 
Trucks,  and  (LR-54-85)  Excise  Tax  on 
Heavy  Trucks,  Truck  Trailers  and 
Semitrailers,  and  Tractors;  Reporting 
and  Recordkeeping  Requirements. 

OMB  Number:  1545-0745 

Regulation  Project  Number:  LR-27- 
83;  LR-54-85 

Abstract:  LR-27-83  requires  sellers  of 
trucks,  trailers  and  semitrailers,  and 
tractors  to  maintain  records  of  the  gross 
vehicle  weights  of  articles  sold  to  verify 
taxability.  LR-54-85  requires  that  if  the 
sale  is  to  be  treated  as  exempt,  the  seller 
and  the  purchaser  musts  be  registered 
and  the  purchaser  must  give  the  seller 
a  resale  certificate. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
4,100. 

Estimated  Time  Per  Respondent:  1 
hour,  1  minute. 

Estimated  Total  Annual  Burden 
Hours:  4,140 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  eind  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 


matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  24,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-5087  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5472 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5472,  Information  Return  of  a  25% 
Foreign-Owned  U.S.  Corporation  or  a 
Foreign  Corporation  Engaged  in  a  U.S. 
Trade  or  Business. 
DATES:  Written  comments  should  be 
received  on  or  before  May  2,  2000  to  be 
assiu-ed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service. 
Room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  of  a  25% 
Foreign-Owned  U.S.  Corporation  or  a 
Foreign  Corporation  Engaged  in  a  U.S. 
Trade  or  Business. 

OMB  Number:  1545-0805. 

Form  Number:  5472. 

Abstract:  Form  5472  is  used  to  report 
information  about  transactions  between 
a  U.S.  corporation  that  is  25%  foreign 
owned  or  a  foreign  corporation  that  is 
engaged  in  a  U.S.  trade  or  business  and 
related  foreign  parties.  The  IRS  uses 
Form  5472  to  determine  if  inventory  or 
other  costs  deducted  by  the  U.S.  or 
foreign  corporation  are  correct. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
75,000. 

Estimated  Time  Per  Response:  23  hrs., 
47  min. 

Estimated  Total  Annual  Burden 
Hours;  1,784,250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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DEPARTMENT  OF    HE  TREASURY 

Internal  Revenue  Service 

Proposed  Collectic^;  Comment 
Request  for  Form  { 


agency:  Internal 

Treasury. 

action:  Notice  and 

comments. 


$594 

Revenue  Service  (IRS), 

equest  for 


Depc  rtment 


agenc  les 


summary:  The 
Treasury,  as  part  of 
to  reduce  paperwor  i 
burden,  invites  the 
other  Federal 
opportunity  to  comjnent 
and/or  continuing 
collections,  as  requ 
Paperwork  Reductii  m 
Public  Law  104-13 
3506(c)(2)(A)).  Cunfcntl 
soliciting  comment 
8594,  Asset  Acquis  tion 
DATES:  Written  co 
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end 


FOR  FURTHER 

Requests  for  additi 
copies  of  the  form 
should  be  directed 
622-6665,  Internal 
Room  5244,  1111 
NW..  Washington. 
SUPPLEMENTARY 
Asset  Acquisition 

OMJ5iVum6er.l345- 

Form  Number:  8^94. 

Abstract:  Interna 
section  1060  requiifes 
IRS  by  the  buyer  ai  d 
consideration  paid  for  ■< 
applicable  asset  aci 
information  requin  d 
includes  the  amou 
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Estimated  Total  Annual  Burden 
Hours:  245,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  28,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-5230  Filed  3-2-00:  8:45  am) 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 07644-97] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-1 07644- 
97  (TD  8769),  Permitted  Elimination  of 
Preretirement  Optional  Forms  of  Benefit 
(§1.411(d)-4). 

DATES:  Written  comments  should  be 
received  on  or  before  May  2,  2000,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION:  Title: 
Permitted  Elimination  of  Preretirement 
Optional  Forms  of  Benefit. 

OMB  Number:  1545-1545. 

Regulation  Project  Number:  REG- 
107644-97. 

Abstract:  This  regulation  permits  an 
amendment  of  a  qualified  plan  or  other 
employee  pension  benefit  plan  that 
eliminates  plan  provisions  for  benefit 
distributions  before  retirement  age  but 
after  age  70  V2.  The  regulation  affects 
employers  that  maintain  qualified  plans 
and  other  employee  pension  benefit 
plans,  plan  administrators  of  these  plans 
and  participants  in  these  plans. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
135,000. 

Estimated  Average  Time  Per 
Respondent:  22  min. 

Estimated  Total  Annual  Burden 
Hours:  48,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  28,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-5231  Filed  3-2-00:  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-5-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-5-91  (TD 
8437),  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells  (Section  1.613A-3(e)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  2,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION:  Title: 
Limitations  on  Percentage  Depletion  in 
the  Case  of  Oil  and  Gas  Wells. 

OMB  Number:  1545-1251 

Regulation  Project  Number:  PS-5-91 

Abstract:  This  regulation  concerns  oil 
and  gas  property  held  by  partnerships. 
Because  the  depletion  allowance  with 
respect  to  production  from  domestic  oil 
and  gas  properties  is  computed  by  the 
partners  and  not  by  the  partnership, 
section  1.613A-3(e)(6)(i)  of  the 
regulation  requires  each  partner  to 
separately  keep  records  of  the  partner's 
share  of  the  adjusted  basis  in  each  oil 
and  gas  property  of  the  partnership. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,500,000. 

Estimated  Time  Per  Respondent:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  49,950. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Februarj'  29,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  00-5232  Filed  3-2-00:  8:45  ami 
BILUNG  CODE  483(M)1-P 

DEPARTME^fr  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8810 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubHc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8810,  Corporate  Passive  Activity  Loss 
and  Credit  Limitations. 
DATES:  Written  comments  should  be 
received  on  or  before  May  2,  2000,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665.  Internal  Revenue  Service, 
Room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION:  Title: 
Corporate  Passive  Activity  Loss  and 
Credit  Limitations. 

OMB  Number:  1545-1091. 

Form  Number:  8810. 

Abstract:  Under  Internal  Revenue 
Code  section  469,  losses  and  credits 
ft-om  passive  activities,  to  the  extent 
they  exceed  passive  income  (or.  in  the 
case  of  credits,  the  tax  attributable  to  net 
passive  income),  are  not  allowed.  Form 
8810  is  used  by  personal  service 
corporations  and  closely  held 
corporations  to  figure  the  passive 
activity  loss  and  credits  allowed  and  the 
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amount  of  loss  and  credit  to  be  reported      DEPARTMENT  OF  THE  TREASURY 

on  their  tax  return. 


Current  Actions: 
being  made  to  Form 

Type  of  Review: 
currently  approved 

Affected  Public:  B 
profit  organizations. 

Estimated  Numbet 
100,000. 


T  lere 


are  no  changes 
J810  at  this  time. 

E>  tension  of  a 
c  ollection. 

1  isiness  or  other  for- 


Estimated  Time  P^r 
26  min. 

Estimated  Total  A 
Hours.  3.543,000. 


of  Responses: 
Response:  35  hr., 
mual  Burden 


The  following  par; 
of  the  collections  of 
by  this  notice: 

An  agency  may  nojt 
sponsor,  and  a  perso  a 
respond  to,  a  collect 
unless  the  collection 
displays  a  valid  OM  J 
Books  or  records  rel<  ting 
of  information  must 
as  their  contents  ma  ' 
in  the  administratio 
revenue  law.  Genera  ly 
tax  return  informati( 
as  required  by  26  U. 


i  graph  applies  to  all 
nformation  covered 


conduct  or 

is  not  required  to 
on  of  information 
of  information 

control  nvmiber. 

_  to  a  collection 
)e  retained  as  long 

become  material 

of  any  internal 

,  tax  returns  and 
in  are  confidential, 

C.  6103. 


Request  for  Commei  its 


requ  est 


neces  sarv 


he  ve 
t  le 


Comments  submitted 
this  notice  will  be 
included  in  the 
approval.  All  comment 
matter  of  public  rec(  rd 
invited  on:  (a)  Whetjier 
information  is 
performance  of  the 
agency,  including 
information  shall 
(b)  the  accuracy  of 
of  the  burden  of  the 
information;  (c)  wa\|s 
quality,  utility,  and 
information  to  be 
minimize  the  burdep 
information  on  re 
through  the  use  of 
techniques  or  other 
technology;  and  (e) 
or  start-up  costs  anc 
maintenance,  and 
to  provide  informat  on 

Approved:  February  29,  2000. 
Garrick  R.  Shear 
IRS  Reports  ClearancdOffi 
[FR  Doc.  00-5233  Filet 
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s  will  become  a 
Comments  are 
the  collection  of 
for  the  proper 
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wpether  the 

practical  utility; 
agency's  estimate 
collection  of 
to  enhance  the 
larity  of  the 
colllected;  (d)  ways  to 

of  the  collection  of 
spbndents,  including 
a  itomated  collection 
orms  of  information 
!stimates  of  capital 
costs  of  operation, 
p  irchase  of  services 


icer. 
3-2-00;  8:45  am) 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8725 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8725,  Excise  Tax  on  Greenmail. 
DATES:  Written  comments  should  be 
received  on  or  before  May  2.  2000,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce.  (202) 
622-6665.  Internal  Revenue  Service. 
Room  5244,  1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  on  Greenmail. 

OMB  Number:  1545-1086. 

Form  Number:  8725. 

Abstract:  Form  8725  is  used  by 
persons  who  receive  "greenmail"  to 
compute  and  pay  the  excise  tax  on 
greenmail  imposed  under  Internal 
Revenue  Code  section  5881.  IRS  uses 
the  information  to  verify  that  the  correct 
amount  of  tax  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8725  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
12. 

Estimated  Time  Per  Respondent:  7 
hours. 

Estimated  Total  Annual  Burden 
Hours:  84. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 


displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  29,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-5234  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice. 

summary:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn,  New 
York. 

DATES:  The  meeting  will  be  held 
Tuesday  March  21,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Tuesday  March  21,  2000,  6  p.m.  to  9 
p.m.  at  the  Internal  Revenue  Service 
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Brooklyn  Building  located  at  625  Fulton 
Street,  Brooklyn,  NY  11201.  For  more 
information  or  to  confirm  attendance, 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Eileen  Cain. 
Mrs.  Cain  can  be  reached  at  1-888-912- 
1227  or  718-488-3555.  The  public  is 
invited  to  make  oral  comments  from 
8:30  p.m.  to  9  p.m.  on  Tuesday  March 
21,  2000.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  wo-itten 
statement,  please  call  1-888-912-1227 
or  718—488-3555,  or  write  Eileen  Cain, 
CAP  Office,  P.O.  Box  R,  Brooklyn,  NY, 
11201.  The  Agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:February  24,  2000. 
John  J.  Mannion, 

Program  Manager.  TAS. 

[FR  Doc.  00-5249  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Pacific-Northwest  District 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Pacific-Northwest  Citizen  Advocacy 
Panel  will  be  held  in  Portland,  Oregon. 
DATES:  The  meeting  will  be  held  Friday 
March  24,  2000  and  Satiu-day  March  25, 
2000 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
M.  Dupuis  at  1-888-912-1227  or  206- 
220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday 
March  24,  2000,  9:00  a.m.  to  4:30  p.m. 


at  the  Internal  Revenue  Service  Portland 
Headquarters  Building  located  at  1220 
SW  Third  Avenue,  Room  611,  Portland, 
OR  97204  and  Saturday  March  25,  2000, 
9:00  a.m.  to  Noon  at  the  Portland 
Conference  Center,  Boardroom,  300  NE 
Multnomah  Street,  Portland,  OR  97232. 
The  public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  10  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  Lori  M. 
Dupuis,  CAP  Office,  915  2nd  Avenue, 
Room  442,  Seattle,  WA  98174.  Due  to 
limited  conference  space,  notification  of 
intent  to  attend  the  meeting  must  be 
made  with  Lori  M.  Dupuis.  Ms.  Dupuis 
can  be  reached  at  1-888-912-1227  or 
206-220-6096. 

The  Agenda  will  include  the 
following:  various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  February  24,  2000. 
|ohn  J.  Mannion, 
Program  Manager,  TAS. 
[FR  Doc.  00-5250  Filed  3-2-00;  8:45  am] 

BILUNG  CODE  483(M>1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midwest  District 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury'. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Midwest  Citizen  Advocacy  Panel  will  be 
held  in  Dubuque,  lA. 

DATES:  The  meeting  will  be  held 

Thursday,  March  23,  2000  and  Friday, 

March  24,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  McQuin  at  1-888-912-1227.  or 

414-297-1604. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  (CAP)  will  be  held 
Thursday,  March  23,  2000,  from  1:00 
p.m.  to  4:00  p.m.  and  Friday,  March  24, 
2000,  from  9:00  a.m.  to  12:00  p.m.  at 
Holiday  Inn  Dubuque  Five  Flags. 
Goodtime  Meeting  Room,  450  Main 
Street,  Dubuque,  lA  52001.  The  Citizen 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  The  public  is 
invited  to  make  oral  comments  at  the 
CAP  towm  hall  meeting  on  Thursday 
March  23,  7:00  p.m.  to  9:00  p.m.  at 
Loras  College,  Marie  Graber  Ballroom, 
Alumni  Campus  Center.  1450  Alta 
Vista,  Dubuque,  lA  52004.  Written 
comments  will  be  read  into  the  record. 
Individual  comments  will  be  limited  to 
five  minutes  and  an  additional  five 
minutes  allotted  for  questions  and 
answers.  If  you  would  like  to  have  the 
CAP  consider  a  written  statement  or 
pre-register  to  make  an  oral  comment, 
please  call  the  CAP  office  at  1-888-912- 
1227  or  414-297-1604,  FAX  (414)  297- 
1623,  or  mail  to  Citizen  Advocacy 
Panel,  Mail  Stop  1006-MIL,  310  West 
Wisconsin  Ave,  Milwaukee,  Wisconsin 
53203-2221.  If  you  would  like  to  pre- 
register  for  the  meeting,  the  only 
information  needed  by  the  CAP  office  is 
number  of  attendees  and  zip  code. 

The  Agenda  will  include  the 
following:  Presentation  of  performance 
measures,  reports  by  the  CAP  sub- 
groups, presentation  of  taxpayer  issues 
by  individual  members,  CAP  office 
report,  and  discussion  of  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  February  25,  2000. 
John  J.  Mannion, 

Program  Manager.  TAS. 

[FR  Doc.  00-5251  Filed  3-2-00;  8:45  am] 
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Department  of 
Housing  and  Urban 
Development 


Federal  Property  Suitable  as  Facilities  To 
Assist  the  Homeless;  Notice 
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DEPARTMENT  Of  HOUSING  AND 
URBAN  OEVELOI  >MENT 

[Docket  No.  FR-45<  7-N-09] 


Suitable  as  Facilities 


Federal  Property 

To  Assist  the  Hoiiieless 


file 


AGENCY:  Office  o 
Secretary  for  Community 
Development, 
ACTION:  Notice. 


HUD 


Assistant 

Planning  and 


identifies 

and 
reviewed  by 
for  possible  use  to 


SUMMARY:  This  Ndtice 
unutilized,  underutilized,  excess 
surplus  Federal  pi  operty 
HUD  for  suitabilit  j 
assist  the  homeles ; 
FOR  FURTHER  INFOr  MATION  CONTACT: 
Clifford  Taffet,  roc  m  7266,  Department 
of  Housing  and  Ui  ban  Development, 
451  Seventh  Stree  SW,  Washington,  DC 
20410:  telephone  202)  708-1234;  TTY 
number  for  the  hei  iring-  and  speech- 
impaired  (202)  70i-2565  (these 
telephone  numbeit  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at 1-800-927-758B. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistai  ce  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  ider  tify  Federal  buildings 
and  other  real  pro  )erty  that  HUD  has 
reviewed  for  suita  )ility  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  in  ormation  provided  to 
HUD  by  Federal  la  ndholding  agencies 
regarding  unutilizitd  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  c  r  by  GSA  regarding 
its  inventory  of  ex  :ess  or  surplus 
Federal  property. '  'his  Notice  is  also 
published  in  ordei  to  comply  with  the 
December  12.  1981  Court  Order  in 
National  Coalitioi]  for  the  Homeless  v. 
Veterans  Adminis  ration,  No.  88-2503- 
OG  (D.D.C.). 

F*roperties  reviei  ved  are  listed  in  this 
Notice  according  t  j  the  following 
categories:  Suitabl  j/available,  suitable/ 
unavailable,  suitaMe/to  be  excess,  and 
unsuitable.  The  pr  aperties  listed  in  the 
three  suitable  cate  5ories  have  been 
reviewed  by  the  la  ndholding  agencies, 
and  each  agency  h  as  transmitted  to 
HUD:  (1)  Its  intent  on  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  ir  tention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  t  tie  reasons  that  the 
property  cannot  b(  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeles ;. 

Properties  listec 


will  be  available  e  cclusively  for 


homeless  use  for  a 


as  suitable/available 


period  of  60  days 


from  the  date  of  th  is  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area — MI),  Boiling  Air  Force 
Base.  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  DOT:  Mr.  Rugene 
Spruill.  Principal,  Space  Management, 
SVC-140,  Department  of 
Transportation,  400  7th  Street,  SW, 
Room  2310,  Washington,  DC  20590; 
(202)  366-4246;  VA:  Mr.  Anatolij 


Kushnir,  Director,  Asset  &  Enterprise 
Development  Service,  181B,  Department 
of  Veterans  Affairs,  811  Vermont 
Avenue,  NW,  Room  419,  Lafayette 
Bldg..  Washington,  DC  20420;  (202) 
565-5941;  (these  are  not  toll-free 
numbers). 

Dated:  February  24,  2000. 

Fred  Kamas,  |r., 

Deputy  Assistant  Secretary  for  Special  Needs 
Assistance  Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PRCXiRAM,  FEDERAL  REGISTER  REPORT 
FOR  3/3/00 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

Bldg.  604 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010237 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  605 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010238 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  612 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010239 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 

Bldg.  611 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010240 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  613 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010241 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  614 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010242 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  615 

Point  Arena  Air  Force  Station 
Co:  Mendorino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010243 
Status:  Unutilized 
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Comment:  1232  sq.  ft.;  stucco-wood  frame; 
most  recent  use — housing 

Bldg.  616 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010244 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 
Bldg.  617   • 

Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010245 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing 

Bldg.  618 

Point  Arena  Air  Force  Station 

Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010246 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing;  needs  rehab. 
3  Bachelor  Enlisted  Quarters 
U.S.  Coast  Guard  Station 
Humboldt  Bay 
Samoa  CA  95564-9999 
Landholding  Agency:  DOT 
Property  Number:  87199810001 
Status:  Unutilized 
Comment:  2550  sq.  ft.  each,  2-story,  wood, 

most  recent  use — residential,  needs  rehab, 

off-site  use  only 

Colorado 

Bldg.  964 

Former  Lowry  AFB 

Denver  Co:  CO  80220- 

Landholding  Agency:  Air  Force 

Property  Number:  18199930016 

Status:  Unutilized 

Comment:  14,495  sq.  ft.,  local  land  use 

controls,  most  recent  use — child  care/ 

kitchen  facility 

Idaho 

Bldg.  516 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  86348- 

Landbolding  Agency:  Air  Force 

Property  Number:  18199520004 

Status:  Excess 

Comment:  4928  sq.  ft.,  1  story  wood  frame, 

presence  of  lead  paint  and  asbestos,  most 

recent  use — offices 

Bldg.  2201 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199520005 

Status:  Unutilized 

Comment:  6804  sq.  ft.,  1  story  wood  firame, 
most  recent  us — temporary  garage  for  base 
fire  dept.  vehicles,  presence  of  lead  paint 
and  asbestos  shingles 

Indiana 

Bldg.  105,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230006 

Status:  Excess 


Comment:  310  sq.  ft.,  1  story  stone  structure, 
no  sanitary  or  heating  facilities,  Natl 
Register  of  Historic  Places 

Bldg.  140,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number:  97199230007 
Status:  Excess 

Comment:  60  sq.  ft.,  concrete  block  bldg., 
most  recent  use — trash  house 

Bldg.  7 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810001 

Status:  Underutilized 

Comment:  16,864  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  10 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810002 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward. 

National  Register  of  Historic  Places 

Bldg.  11 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810003 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  18 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810004 

Status:  Underutilized 

Comment:  13,802  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  25 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810005 

Status:  Underutilized 

Comment:  32,892  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Massachusetts 

Bldg.  001 

Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Landholding  Agency:  Air  Force 
Property  Number:  18199940001 
Status:  Excess 

Comment:  37,557  sq.  ft.,  most  recent  use — 
shops/vehicle  maintenance 

Bldg.  002 

Air  Natl  Guard  Station 

50  Skyline  Drive 


Worcester  Co:  MA  01605-2898 
Landholding  Agency:  Air  Force 
Property  Number:  18199940001 
Status:  Elxcess 

Comment:  5,580  sq.  ft,,  most  recent  use — 
oftice/shops 

Bldg.  003 

Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Landholding  Agency:  Air  Force 
Property  Number:  18199940003 
Status:  Excess 

Comment:  3,840  sq.  ft.,  most  recent  use — 
warehouse 

Bldg.  004 

Air  Natl  Guard  Station 

50  Skyline  Drive 

Worcester  Co:  MA  01605-2898 

Landholding  Agency:  Air  Force 

Property  Number:  18199940004 

Status:  Excess 

Comment:  225  sq.  ft.,  most  recent  use — shop 

Bldg.  005 

Air  Natl  Guard  Station 
50  Skyline  Drive 
Worcester  Co:  MA  01605-2898 
Landholding  Agency:  Air  Force 
Property  Number:  18199940005 
Status:  Excess 

Comment:  8000  sq.  ft.,  most  recent  use — 
warehouse 

Nebraska 

Bldg.  20 

Offutt  Communications  .\nnex  4 
Silver  Creek  Co:  Nance  NE  68663- 
Landholding  Agency:  Air  Force 
Property  Number:  18199610004 
Status:  Unutilized 

Comment:  4714  sq.  ft.,  most  recent  use — 
dormitory  needs  major  repair 

New  York 

Bldg.  1452  &  297  acres 

AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920030 

Status:  Unutilized 

Comment:  11,000  sq.  ft.,  on  297  acres  (67 
acres  of  wetland),  most  recent  use — 
electronic  research  testing,  presence  of 
asbestos/lead  paint 

Bldg.  1453 
AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920031 
Status:  Unutilized 

Comment:  266  sq.  ft.,  most  recent  use — 
generator  bldg.,  presence  of  asbestos 

Bldg.  1454 
AVA  Test  Annex 

Town  of  Ava  Co:  Oneida  NY  13303- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920032 
Status:  Unutilized 

Comment:  53  sq.  ft.,  most  recent  use — switch 
station,  presence  of  asbestos 

Pennsylvania 

Bldg.  25— VA  Medical  Center    • 

Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
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Landholding  Agency  VA 
Property  Number:  97^99210001 
Status:  Unutilized 
Comment:  133  sq.  ft. 

house,  needs  rehab 
Bldg.  3.  VAMC 
1700  South  Lincoln 
Lebanon  Co:  Lebanoi 
Landholding  Agency 
Property  Number:  97199230012 
Status:  Underutilizec 
Comment:  portion 

ft.),  most  recent  usi 

floor — lacks  elevati 


one  story  brick  guard 


iivenue 
PA  17042- 
VA 


of  bldg 


(3850  and  4360  sq. 
— storage,  second 
r  access 


South  Dakota 

West  Communications  Annex 
Ellsworth  Air  Force 
Ellsworth  AFB  Co:  Mfeade 
Landholding  Agency 
Property  Number:  1 
Status:  Unutilized 
Comment:  2  bldgs.  or 

lacks  infrastructure . 

winter  storms,  mos : 

storage 

Wisconsin 

Bldg.  8 

VA  Medical  Center 
County  Highway  E 
Tomah  Co:  WI  54660  - 
Landholding  Agency  VA 
Property  Number:  97  99010056 
Status:  Underutilized 
Comment:  2200  sq.  ft 

possible  asbestos, 

structural  deficiendi 


Qase 

SD  57706- 
Air  Force 
8199340051 

2.37  acres,  remote  area, 
road  hazardous  during 
recent  use — industrial 


story  wood  frame, 
{  otential  utilities, 
es,  needs  rehab 


Land  (by  State) 

Alabama 

VA  Medical  Center 
VAMC 

Tuskegee  Co:  Macon  KL  36083- 
Landholding  Agency:  VA 
Property  Number:  97  99010053 
Status:  Underutilized 
Comment:  40  acres,  bliffer 
Center,  potential  u 


to  VA  Medical 
lities.  undeveloped 


Francisco  CA  94121- 
VA 
99240001 


California 

Land 

4150  Clement  Street 

San  Francisco  Co:  Sa 

Landholding  Agency 

Property  Number:  97 

Status:  Underutilized 

Comment:  4  acres,  landslide  area 

Iowa 

40.66  acres 
VA  Medical  Center 
1515  West  Pleasant  S 
Knoxville  Co:  Marion 
Landholding  Agency 
Property  Number:  97 
Status:  Unutilized 
Comment:  golf  cours« 
requirements 

Maine 


I A  501 38- 

VA 

99740002 

easement 


Mte 


Irish  Ridge  NEXRAD 
Loring  AFB 

Fort  Fairfield  Co:  Arcfcstook 
Landholding  Agency: 
Property  Number:  18 


ME  04742- 
Air  Force 
99640017 


Status:  Unutilized 

Comment:  3.491  acres  in  fee  simple 

Maryland 

VA  Medical  Center 

9500  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Landholding  Agency:  VA 

Property  Number:  97199010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leayes 

Massachusetts 

.07  acre 

Westover  Air  Reserve  Base 

OffRte33 

Chicopee  Co:  Hampden  MA  01022- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840007 

Status:  Excess 

Comment:  land,  no  utilities 

Nebraska 

Hastings  Radar  Bomb  Scoring 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810027 
Status:  Unutilized 
Comment:  11  acres 

Texas 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  97199010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities 

Wisconsin 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  Va 

Property  Number:  97199010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities 

Suitable/Unavailable  Properties 

Buildings  (by  State) 
Alaska 

Bldgs.  OOIA&B 

Spruce  Cape  Loran  Station 

Kodiak  Co:  Kodiak  Is.  Bor.  AK  99615- 

Landholding  Agency:  DOT 

Property  Number:  87199720001 

Status:  Excess 

Comment:  12492  sq.  ft.  steel  frame,  most 
recent  use — barracks  and  shops,  needs 
extensive  repairs,  in  Tsunami  evacuation 
area 

Colorado 

Bldg.  9023 

U.S.  Air  Force  Academy 
Colorado  Springs  Co:  El  Paso  CO  80814-2400 
Landholding  Agency:  Air  Force 
Property  Number:  18199730010 
Status:  Underutilized 
Comment:  4112  sq.  ft.,  most  recent  use — 
preschool 


Bldg.  9027 

U.S.  Air  Force  Academy 
Colorado  Springs  Co:  El  Paso  CO  80814-2400 
Landholding  Agency:  Air  Force 
Property  Number:  18199730011 
Status:  Underutilized 
Comment:  4112  sq.  ft.,  most  recent  use — 
child  care  center 

Idaho 

Bldg.  224 

Mountain  Home  Air  Force 

Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840008 

Status:  Unutilized  ^ 

Comment:  1890  sq.  ft.,  no  plumbing  facilities, 

possible  asbestos/lead  paint;  more  recent 
.  .use — office 

Indiana 

Bldg.  24,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230005 

Status:  Underutilized 

Comment:  4135  sq.  ft.,  2-story  wood 
structure,  needs  minor  rehab,  no  sanitary 
or  heating  facilities,  presence  of  asbestos, 
Natl  Register  of  Historic  Places 

Bldg.  122 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810006 

Status:  Unutilized 

Comment:  37,135  sq.  ft.,  presence  of  asbestos, 
most  recent  use — former  dietetics  bldg.. 
National  Register  of  Historic  Places 

Iowa 

Bldg.  00627 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310001 
Status:  Unutilized 
Comment:  1932  sq.  ft.,  1-story  concrete  block 

bldg.,  most  recent  use — storage,  pigeon 

infested,  contamination  investigation  in 

progress 
Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310002 
Status:  Unutilized 
Comment:  1113  sq.  ft.,  1-story  concrete  block 

bldg..  contamination  clean-up  in  progress 

Maine 

Mount  Desert  Rock  Light 

U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  04679- 

Landholding  Agency:  DOT 

Property  Number:  87199240023 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story  wood  fi-ame 
dwelling,  needs  rehab,  limited  utilities, 
limited  access,  property  is  subject  to  severe 
storms 

Little  River  Light 

U.S.  Coast  Guard 

Cutler  Co:  Washington  ME 
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Landholding  Agency:  DOT 

Property  Number:  87199240026 

Status:  Unutilized 

Comment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  well  is  contaminated,  limited 

utilities 
Burnt  Island  Light 
U.S.  Coast  Guard 

Southport  Co:  Lincoln  ME  04576- 
Landholding  Agency:  DOT 
Property  Number:  87199240027 
Status:  Unutilized 
Comment:  750  sq.  ft.,  2-story  wood  frame 

dwelling 

Massachusetts 

Keepers  Dwelling 

Cape  Ann  Light,  Thachers  Island 

U.S.  Coast  Guard 

Rockport  Co:  Essex  MA  01966- 

Landholding  Agency:  DOT 

Property  Number:  87199240027 

Status:  Unutilized 

Comment:  1000  sq.  ft.,  2-story  brick  dwelling, 

large  wave  action  with  severe  ocean  storms 
Assistant  Keepers  Dwelling 
Cape  Ann  Light,  Thachers  Island 
U.S.  Coast  Guard 
Rockport  Co:  Essex  MA  01966- 
Landholding  Agency:  DOT 
Property  Number:  8'71 99240025 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  large  wave  action  with  severe 

ocean  storms 

Plymouth  Light 

Plymouth  Co:  Plymouth  MA 

Landholding  Agency:  DOT 

Property  Number:  87199420003 

Status:  Unutilized 

Comment:  250  sq.  ft.,  tower,  and  2096  sq.  ft. 

dwelling,  wood  frame,  most  recent  use — 

aid  to  navigation/housing 

Michigan 

Bldg.  50 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010790 

Status:  Excess 

Comment:  6171  sq.  ft.,  1  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — Fire  Department  vehicle 

parking  building 

Bldg.  14 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010833 

Status:  Excess 

Comment:  6751  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

gymnasium 

Bldg.  16 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010834 
Status:  Excess 

Comment:  3000  sq.  ft.:  1  floor  concrete  block; 
most  recent  use — commissary  facility 

,  Bldg.  15 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 

Property  Number:  18199010864 

Status:  Excess 

Comment:  538  sq.  ft.;  1  floor;  concrete/wood 

structure;  potential  utilities;  most  recent 

use — gymnasium  facility 

Nebraska 

Bldg.  64 
Ofhitt  AFB 

Silver  Creek  Co:  Nance  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720040 
Status:  Unutilized 
Comment:  4000  sq.  ft.,  most  recent  use — 

admin.,  needs  major  rehab,  possible 

asbfstos/lead  base  paint 

New  Hampshire 

Bldg.  127 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number:  18199320057 

Status:  Excess 

Comment:  698  sq.  ft.;  l-stor>',  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage 

New  Mexico 

16  Bldgs.,  Tvpe  A 
Kirtland  AFB 
Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 
Location:  #2160-2162,  2157,  2155.  2148. 
2139,  2137,  2130.  2129,  2117,  2113,  2109, 

2107,  2102,  2100 
Landholding  Agency:  Air  Force 
Property  Number:  18199910013 
Status:  Unutilized 

Comment:  2733  sq.  ft.;  presence  of  lead,  most 
recent  use — residential,  off-site  use  only 

12  Bldgs.,  Type  B 

Kirtland  AFB 

Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Location:  #2158.  2149.  2147,  2136.  2132, 

2125-2128,  2121,  2115,  2103 
Landholding  Agency:  Air  Force 
Property  Number:  18199910014 
Status:  Unutilized 
Comment:  2735  sq.  ft.;  presence  of  lead,  most 

recent  use — residential,  off-site  use  only 
15  Bldgs.,  Type  C 
Kirtland  AFB 
Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 
Location:  #2164.  2159,  2156,  2150,  2142, 

2143,  2140,  2135,  2122-2124,  2120,  2110, 

2108,  2104 
Landholding  Agency:  Air  Force 
Property  Number:  18199910015 
Status:  Unutilized 

Comment:  2790  sq.  ft.;  presence  of  lead.  mo.st 
recent  use — residential,  off-site  use  only 

6  Bldgs.,  Type  D 

Kirtland  AFB 

Duplex  Houses 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Location:  #2165,  2163,  2144,  2131,  2106. 
2105 

Landholding  Agency:  Air  Force 

Property  Number:  18199910016 

Status:  Unutilized 

Comment:  2936  sq.  ft.;  presence  of  lead,  most 
recent  use — residential,  off-site  use  only 

9  Bldgs.,  Type  E 


Kirtland  AFB 

Single  Units 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Location:  #2153,  2151,  2134,  2141.  2133. 

2119.2112.2111.2101 
Landholding  Agency:  Air  Force 
Property  Number:  18199910017 
Status:  Unutilized 
Comment:  1482  sq.  ft.;  presence  of  lead,  most 

recent  use — residential,  off-site  use  only 

12  Bldgs. 

Kirtland  AFB 

#862-867,  869.  870,  873-876 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199940006 

Status:  Unutilized 

Comment:  678  sq.  ft.;  presence  of  lead,  most 

recent  use — residential,  off-site  use  only 
Bldgs.  871.872 
Kirtland  AFB 

Kirtland  AFB  Co:  Bernalillo  NM  87117-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199940007 
Status:  Unutilized 
Comment;  1363  sq.  ft.;  presence  of  lead,  most 

recent  use — residential,  off-site  use  only 

Wisconsin 

Bldg.  2 

VA  Medical  Center 

5000  West  National  Ave. 

Milwaukee  WI  53295- 

Landholding  Agency:  VA 

Property  Number:  97199830002 

Status:  Underutilized 

Comment:  133.730  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage 

Land  (by  State) 

Georgia 

Land — St.  Simons  Boathouse 
St.  Simons  Island  Co:  Glynn  GA  31522-0577 
Landholding  Agencv:  DOT 
Property  Number:  87199540003 
Status:  Unutilized 

Comment:  .08  acres,  most  recent  use — pier 
and  dockage  for  Coast  Guard  boats 

Iowa 

38  acres 

VA  Medical  Center 
1515  West  Pleasant  St. 
Knoxville  Co:  Marion  I A  50138- 
Landholding  Agencv:  VA 
Property  Number:  97199740001 
Status;  Unutilized 
Conmient:  golf  course 

Michigan 

VA  Medical  Center 
5500  Armstrong  Road 
Battle  Creek.  Co:  Calhoun  MI  49016- 
Landholding  Agencv:  VA 
Property  Number:  97199010015 
Status:  Underutilized 
Comment:  20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities 

Nebraska 

Land/Offutt  Comm.  Annex  No.  4 
Silver  Creek  Co:  Nance  NE  68663- 
LaJidholding  Agency:  Air  Force 
Property  Number:  18199720041 
Status:  Unutilized 

Comment:  354  acres,  most  recent  use — radio 
transmitter  site,  wetlands,  isolated  area 
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rio  NY  14424- 
VA 

7 

used  for  school 
g.  existing  utilities 
leased 


New  York 

VA  Medical  Center 
Fort  Hill  Avenue 
Canandaigua  Co:  Ontk 
Landholding  Agency 
Property  Number:  9719901001 
Status:  Underutilized 
Comment:  27.5  acres 

ballfield  and  parkii 

casements,  portion 

Pennsylvania 

VA  Medical  Center 

New  Castle  Road 

Butler  Co:  Butler  PA  16001- 

Landholding  Agency  V\ 

Property  Number:  97  99010016 

Status:  Underutilized 

Comment:  Approx. 

patient  recreation. 
Land  No.  645 
VA.  Medical  Center 
Highland  Drive 
Pittsburgh  Co:  Allegh ; 
Location:  Between  Q  mp 

Streets 
Landholding  AgencyJVA 
Property  Number:  97199010080 
Status:  Unutilized 
Comment:  90.3  acres 

property  includes  Ju 

numerous  site  storr  i 
Land — 34.16  acres 
VA  Medical  Center 
1400  Black  Horse  Hil 
Coatesville  Co:  Chesti 
Landholding  Agency: 
Property  Number:  97 
Status:  Underutilized 
Comment:  34.16  acre: 

recent  use — recreat 


9^9  acres,  used  for 
)otential  utilities 


nv  PA  15206- 
ania  and  Wiltsie 


heavily  wooded, 
mp  area  and 
drain  outfalls 


Road 

rPA  19320- 

VA 

99340001 

,  open  field,  most 
on/buffer 


erford  TN  37129- 
VA 


Tennessee 

44  acres 

VA  Medical  Center 
3400  Lebanon  Rd/ 
Murfreesboro  Co:  Rut 
Landholding  Agency: 
Property  Number:  97199740003 
Status:  Underutilized 
Comment:  intermitter  I  use.  partially 
landlocked,  floodir  i 

Suitable/To  Be  Excess  ed 


Buildings  Ihy  StaU^I 

Massachusetts 

Cuttyhunk  Boalhousc 
South  Shore  of  Cutty 
Gosnold  Co:  Dukes 
Landholding  Agency 
Property  Number:  87 
Status:  Unutilized 
Comment:  2700  sq.  ft 

story,  needs  rehad. 

u.se  only 
Nau.set  Beach  Light 
Nauset  Beach  Co:  B 
landholding  Agency 
Property  Number:  87 
Status:  Unutilized 
Comment:  48  foot  t 

irrin.  most  recent  U' 
Light  Tower.  Highian 
Near  Rl.  6.  9  miles  soi 
North  Truro  Co:  Barn: 


M\ 


unk  Pond 
02713- 
DO'i' 
99310001 


wood  frame,  one 
imitod  utilities,  off-site 


ar  1 


stable  MA 
DOT 
1420001 


9' 


(j\'  I 


'S.  cylindrical  cast 
<.: — aid  to  navigation 
I  Light 

gli  of  Race  Point 
table  MA  02552- 


Landholding  Agency:  DOT 
Property  Number:  87199430005 
Status:  Excess 

Comment:  66  ft.  tower.  14'9"  diameter,  brick 
structure,  scheduled  to  be  vacated  9/94 

Keepers  Dwelling 

Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 

North  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  DOT 

Property  Number:  87199430006 

Status:  Excess 

Comment:  1160  sq.  ft.,  2-story  wood  frame, 

attached  to  light  tower,  scheduled  to  be 

vacated  9/94 
Duplex  Housing  Unit 
Highland  Light 

Near  Rt.  6.  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  87199430007 
Status:  Excess 
Comment:  2  living  units,  930  sq.  ft.  each.  1- 

story  each,  located  on  eroding  ocean  bluff, 

scheduled  to  be  vacated  9/94 
Nahant  Towers 
Nahant  Co:  Essex  MA 
Landholding  Agenc:y:  DOT 
Property  Number:  87199530001 
Status:  Unutilized 
Comment:  196  sq.  ft.,  8-story  observation 

tower 

New  York 

Bldg.  1 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530048 

Status:  Excess 

Comment:  4955  sq.  ft..  2  story  concrete  block. 

needs  rehab,  most  recent  u.se — 

administration 
Bldg.  2 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  18199530049 
Status:  Excess 
Comment:  1476  sq.  ft..  1  story  c:oncrete  block, 

needs  rehab,  most  recent  use — repair  shop 
Bldg.  6 

Hancocjc  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  181995300.50 
Status:  Excess 
Comment:  2466  ,sq.  ft..  1  story  concrete  block. 

needs  rehab,  most  recent  use — repair  shop 
Bldg.  11 
Hanf:ock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530051 
Status:  Excess 
C^omment:  1750  sq.  ft..  1  story  wood  frame. 

needs  rehab,  most  re(.enl  use — storage 
Bldg.  8 

Hancock  Field 

Syracuse  C;o:  Onandaga  NY  13211- 
Landhoicling  Agency:  Air  Fon:e 
Property  Number:  18199530052 
Status:  Excess 
Comment:  1812  sq.  ft..  1  story  concrete  block, 

needs  rehab,  most  recent  usi; — repair  shop 

communif:ations 


Bldg.  14 
Hancock  Field 

S\Tacuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530053 
Status:  Excess 

Comment:  156  sq.  ft.,  1  story  wood  frame, 
most  recent  use — vehicle  fuel  station 

Bldg.  30 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530054 

Status:  Excess 

Comment:  3649  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — assembly  hall 
Bldg.  31 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530055 
Status:  Excess 
Comment:  8252  sq.  ft.,  1  story  concrete  block, 

most  recent  use — storage 

Bldg.  32 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530056 
Status:  Excess 

Comment:  1627  sq.  ft..  1  story  concrete  block, 
most  recent  use — storage 

South  Carolina 

5  Bldgs. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  101  Vector  Ave..  112.  114.  116.  118 

Intercept  Ave. 
Landholding  Agency:  Air  Force 
property  Number:  18199830035 
Status:  Unutilized 
Comment:  1433  sq.  ft.  +  345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 
1  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
Location:  102  Vector  Ave. 
Landholding  Agency:  Air  Force 
property  Number:  18199830036 
Status:  Unutilized  . 

Comment:  1545  sq.  ft.  +  345  sq.  ft.  carport. 

lead  base  paint/exterior  most  recent  use — 

residential 
1  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404^827 
Location:  101  Vector  Ave. 
Landholding  Agency:  Air  Force 
property  Number:  181998.30037 
Status:  Unutilized 
Comment:  1445  sq.  ft.  +  346  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 
18  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC:  29404-4827 
Location:  104-107  Vector  Ave..  108-111. 

113,  115,  117,  119  Intercept  Ave.,  120-122 

Radar  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830038 
Status:  U'nutilized 
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Comment:  1265  sq.  ft.  +  353  sq.  ft.  carport, 
lead  base  paint/exterior  most  recent  use — 
residential 

Land  (by  State) 

Alaska 

Gibson  Cove  Tract 

Kodiak  Co:  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87199920001 

Status:  Unutilized 

Comment:  37.55  acres,  undeveloped  land 

New  York 

14.90  Acres 

Hancock  Field 

Syracuse  Co:  Onandaga  Ny  13211- 

Property  Number:  18199530057 

Status:  Excess 

Comment:  Fenced  in  compound,  most  recent 

use — Air  Natl.  Guard  Communication  & 

Electronics  Group 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Dwelling  A 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120001 

Status:  Excess 

Reason:  Floodway 

Dwelling  B 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120002 

Status:  Excess 

Reason:  Floodway 

Oil  House 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120003 

Status:  Excess 

Reason:  Floodway 

Garage 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120004 

Status:  Excess 

Reason:  Floodway 

Shop  Building 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120005 

Status:  Excess 

Reason:  Floodway 

Bldg.  7 

VA  Medical  Center 

Tuskegee  Co:  Macon  AL  36083- 

Landholding  Agency:  VA 

Property  Number:  97199730001 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  8 


VA  Medical  Center 
Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number:  97199730002 
Status:  Underutilized 
Reason:  Secured  Area 

Alaska 

Bldg.  203 

Tin  City  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010296 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  165 

Sparrevohn  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010298 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road,  Contcunination,  Secured  Area 

Bldg.  150 

Sparrevohn  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010299 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  130 

Sparrevohn  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010300 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  306 

King  Salmon  Airport 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010301 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  11-230 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010303 
Status:  Unutilized 
Reasons:  Contamination,  Secured  Area 

Bldg.  63-320 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010307 
Status:  Unutilized 


Reasons:  Contamination.  Secured  Area 

Bldg.  103 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010309 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road,  Contamination,  Secured  Area 

Bldg.  110 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010310 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  112 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010311 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  113 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010312 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  114 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010313 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  115 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010314 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  118 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010315 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 

Bldg.  1018 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 
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i\nchorage  AK  99506- 


ana 


I  an 


.  Not  accessible  by 
,  Secured  Area 


Elmendorf  AFB  Co: 

5000 

Landholding  Agenc  r.  Air  Force 
Property  Number:  l|l99010317 
Status:  Unutilized 
Reasons:  Isolated 

road.  Contaminat 
Bldg.  1025 
Ft.  Yukon  Air  Force 
21  CSG/DEER 
Elmendorf  AFB  Co: 

5000 
Landholding  Agenc 
Property  Number:  1 
Status:  Unutilized 
Reasons:  Isolated  arAa 

road,  Contaminati  in 


Station 

\nchorage  AK  99506- 

:  Air  Force 
199010318 


,  Not  accessible  by 
.  Secured  Area 


Bldg.  1055 

Ft.  Yukon  Air  Force  jStation 
21  CSG/DEER 
Elmendorf  AFB  Co 

5000 
Landholding  Agenc] 
Property  Number:  1 
Status:  Unutilized 
Reasons:  Isolated  ar^ 

road,  Contaminati  >n 


Anchorage  AK  99506- 

:  Air  Force 
3199010319 


Not  accessible  by 
,  Secured  Area 


Bldg.  107 
Cape  Lisbume  Air 
21  CSG/DEER 
Elmendorf  AFB  Co: 

5000 
Landholding  Agenc) 
Property  Number: 
Status:  Unutilized 
Reasons:  Isolated 

road.  Contamination 


Fi  irce  Station 

,  Anchorage  AK  99506- 

Air  Force 
13199010320 


I  are  i 


Not  accessible  by 
,  Secured  Area 


Bldg.  115 

Cape  Lisbume  Air  Fijrce 
21  CSG/DEER 
Elmendorf  AFB  Co: 

5000 
Landholding  Agency 
Property  Number:  18(19901 
Status:  Unutilized 
Reasons:  Isolated  are  i 

road,  Contaminatic  n 


Station 

i  Lnchorage  AK  99506- 

Air  Force 
0321 

,  Not  accessible  by 
,  Secured  Area 


Bldg.  113 
Cape  Lisbume  Air 
21  CSG/DEER 
Elmendorf  AFB  Co 

5000 
Landholding  Agency 
Property  Number:  1 
Status:  Unutilized 
Reasons:  Isolated  are  i 

road,  Contaminatiqn 
Bldg.  150 
Cape  Lisbume  Air 
21  CSG/DEER 
Elmendorf  AFB  Co: 

5000 
Landholding  Agency 
Property  Number:  1 
Status:  Unutilized 
Reasons:  Isolated  arei  i 

road,  Contaminatic  n 


Fc  rce  Station 
>  nchorage  AK  99506- 


Air  Force 
8199010322 


,  Not  accessible  by 
,  Secured  Area 


Fctce  Station 
Anchorage  AK  88506- 


Air  Force 
8199010323 


Not  accessible  by 
,  Secured  Area 


Bldg.  152 
Cape  Lisburne  Air 
21  CSG/DEER 
Elmendorf  AFB  Co: 

5000 
Landholding  Agency 
Property  Number:  18)99010324 
Status:  Unutilized* 


F(jx:e  Stationtation 
/Jnchorage  AK  99506- 
Air  Force 


Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 
Bldg.  301 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010325 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 
Bldg.  1001 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010326 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road,  Contamination,  Secured  Area 
Bldg.  1003 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010327 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road.  Contamination,  Secured  Area 
Bldg.  1055 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010328 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 
Bldg.  1056 

Cape  Lisburne  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010329 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road.  Contamination,  Secured  Area 
Bldg.  103 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010330 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 
Bldg.  104 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010331 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 
Bldg.  105 
Kotzebue  Air  Force  Station 


21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010332 

Status:  Unutilized 

Reasons:  Isolated  area.  Not  accessible  by 
road.  Contamination,  Secured  Area 

Bldg.  110 

Koteebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010333 

Status:  Unutilized 

Reasons:  Isolated  area,  Not  accessible  by 
road,  Contamination,  Secured  Area 

Bldg.  114 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010334 

Status:  Unutilized 

Reasons:  Isolated  area.  Not  accessible  by 
road.  Contamination,  Secured  Area 

Bldg.  202 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  Co:  Anchorage  AK  99506-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010335 

Status:  Unutilized 

Reasons:  Isolated  area.  Not  accessible  by 
road,  Contamination,  Secured  Area 

Bldg.  204 

Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010336 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road.  Contamination,  Secured  Area 
Bldg.  205 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010337 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road,  Conteunination,  Secured  Area 
Bldg.  1001 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010338 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road,  Contcunination,  Secured  Area 
Bldg.  1015 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010339 
Status:  Unutilized 
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Reasons:  Isolated  area.  Not  accessible  by 
road,  Contamination,  Secured  Area 

Bldg.  50 

Cold  Bay  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010433 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road,  Isolated  and  remote;  Arctic 

environment. 
Bldg.  1548,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199420001 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1568,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199420002 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1570,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199420003 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1700,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199420004 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1832,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199420005 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area.  Extensive 

deterioration 

Bldg.  1842,  Galena  Airport 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199420006 
Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration 

Bldg.  1844,  Galena  Airport 

Elmendorf  AFB  AK  99506-^420 

Landholding  Agency:  Air  Force 

Property  Number:  18199420007 

Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  1853,  Galena  Airport 
Elmendorf  AFB  AK  99506--i420 
Landholding  Agency:  Air  Force 
Property  Number:  18199440011 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area 

Bldg.  142 

Tin  City  Long  Range 

Radar  Site 

Wales  Co:  Nome  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199520013 


Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  110 

Tin  City  Long  Range  Radar  Site 
Wales  Co:  Nome  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520014 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  646 

King  Salmon  Airport 
Naknek  Co:  Bristol  Bay  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520015 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  2541 
Galena  Airport 
Galena  Co:  Yukon  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  1770 
Galena  Airport 
Galena  Co:  Yukon  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520017 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  1 

Lonely  Dewline  Site 

Fairbanks  Co:  Fairbanks  NS  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199520024 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  2 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520025 
Status:  Unutilized 

Reasons:  Not  accessible  by  road.  Extensive 
deterioration 

Bldg.  12 

Lonely  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520026 
Status:  Unutilized 

Reasons:  Not  accessible  by  road.  Extensive 
deterioration 

Bldg.  1 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520027 
Status:  Unutilized 

Reasons:  Not  accessible  by  road,  Extensive 
deterioration 

Bldg.  2 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520028 
Status:  Unutilized 

Reasons:  Not  accessible  by  road.  Extensive 
deterioration 


Bldg.  3 

Wainwright  Dewline  Site 
Fairbanks  Co:  Fairbanks  NS  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199520029 
Status:  Unutilized 

Reasons:  Not  accessible  by  road,  Extensive 
deterioration 

Bldg.  3045 

Tatalina  Long  Range  Radar 
Site 

Elmendorf  AFB  AK  99506-^420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530002 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  18 

Lonely  Dewline  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  23 

Lonely  Dewline  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency;  Air  Force 
Property  Nuinber:  18199530004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  1015 

Kotzebue  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530005 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  1 

Flaxman  Island  DEW  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530006 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  3 

Flaxman  Island  DEW  Site 
Elmendorf  AFB  AK  99506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18199530008 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration 

Bldg.  4100 

Cape  Romanzof  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-^20 
Landholding  Agency:  Air  Force 
Property  Number:  18199530009 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration 

Bldg.  200 

Cape  Newenham  Long  Range  Radar  Site 

Elmendorf  AFB  AK  99506-^420 

Landholding  Agency:  Air  Force 

Property  Number:  18199530010 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  2166 


11650 


Federal  Register /Vol.  65,  No.  43 /Friday,  March  3,  2000 /Notices 


Range  Radar  Site 
9^506-^420 
i\ir  Force 
2 


Cape  Newenham  Lon|  Range  Radar  Site 
Elmendorf  AFB  AK  9<  506-4420 
Landholding  Agency:  Air  Force 
Property  Number:  18l|99530011 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  5500 

Cape  Newenham  Lonj 

Elmendorf  AFB  AK 

Landholding  Agency 

Property  Number:  181|9953001 

Status:  Unutilized 

Reasons:  Secured  Arei,  Extensive 

deterioration 
Bldg.  8 
Barter  Island 

Elmendorf  AFB  AK  9^506-1420 
Landholding  Agency:  (\ir  Force 
Property  Number:  181P9530013 
Status:  Unutilized 
Reasons:  Secured  Are4.  Extensive 

deterioration 
Bldg.  75 
Barter  Island 

Elmendorf  AFB  AK  9*06-4420 
Landholding  Agency:  \ir  Force 
Property  Number:  181P9530014 
Status:  Unutilized 
Reasons:  Secured  Are4.  Extensive 

deterioration 
Bldg.  86 
Barter  Island 

Elmendorf  AFB  AK  9*06-4420 
Landholding  Agency:  \ir  Force 
Property  Number:  181P9530015 
Status:  Unutilized 
Reasons:  Secured  Are4.  Extensive 

deterioration 

Bldg.  3060 
Barter  Island 

Elmendorf  AFB  AK  9*06-1420 
Landholding  Agency:  \ir  Force 
Property  Number:  181^9530016 
Status:  Unutilized 
Reasons:  Secured  Are4.  Extensive 
deterioration 

Bldg.  11-330 
Elmendorf  Air  Force  flase 
Anchorage  AK  99506-0240 
Landholding  Agency: 
Property  Number:  1810953001 
Status:  Unutilized 
Reasons:  Within  airpo  i 
Secured  Area,  Exter  sive 


Mr  Force 

7 

runway  clear  zone, 
deterioration 


Bldg.  31-342 
Elmendorf  Air  Force  E  ase 
.\nchorage  AK  99506-  3240 
Landholding  Agency:  \ir  Force 
Property  Number:  181P9530022 
Status:  Unutilized 
Reasons:  Secured  Are^,  Extensive 
deterioration 

Bldg.  32-126 
Elmendorf  Air  Force  E  ase 
Anchorage  AK  99506-  3240 
Landholding  Agency:  \ir  Force 
Property  Number:  181P9530023 
Status:  Unutilized 
Reasons:  Within  airpoh 
Secured  Area,  Exter  s 


runway  clear  zone, 
ive  deterioration 


Bldg.  21-737 
Elmendorf  Air  Force  flase 
Anchorage  AK  99506-  5000 
Landholding  Agency:  Kir  Force 


Property  Number:  18199540001 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  52-651 
Elmendorf  AFB 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199740004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  132 

Tin  City  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Nimiber:  18199810003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  1001,211 
Murphy  Dome  AF  Station 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199810004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1551 
Galena  Airport 

Ehnendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199810030 
Status:  Unutilized 
Reasons:  Within  airport  runway  clear  zone 

Bldg.  1771 
Galena  Airport 

Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199820001 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  34-570 

Elmendorf  AFB 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number:  18199830008 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  3 

Oliktok  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199840010 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  8 

Oliktok  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199840011 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  19 

Lonely  Short  Range  Radar  Site 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199840012 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 


Bldg.  20 

Lonely  Short  Range  Radar  Site 
Elmendorf  AFB  AK  99506-2270 
Landholding  Agency:  Air  Force 
Property  Number:  18199840013 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  338 

King  Salmon  Airport 

Naknek  Co:  Bristol  Bay  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199840014 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  560 

King  Salmon  Airport 
Naknek  Co:  Bristol  Bay  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840015 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  612 

King  Salmon  Airport 

Naknek  Co:  Bristol  Bay  AK 

Landholding  Agency:  Air  Force 

Property  Number:  18199840016 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  618 

King  Salmon  Airport 
Naknek  Co:  Bristol  Bay  AK 
Landholding  Agency:  ALr  Force 
Property  Number:  18199840017 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  643 

King  Salmon  Airport 
Naknek  Co:  Bristol  Bay  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840018 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  649 

King  Salmon  Airport 
Naknek  Co:  Bristol  Bay  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840019 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  114 

Indian  Mountain  Long  Range  Radar  Site 

Elmendorf  AFB  AK  99506-2270 

Landholding  Agency:  Air  Force 

Property  Number:  18199840020 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  34-636 
Elmendorf  AFB 
Anchorage  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199840021 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area,  Extensive 

deterioration 
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Bldg.  34-638 

Elmendorf  AFB 

Anchorage  AK  99506-3240 

Landholding  Agency:  Air  Force 

Property  Number:  18199840022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Within  airport  runway 
clear  zone,  Secured  Area,  Extensive 
deterioration 

Bldg.  140 

Cape  Lisburne  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199840023 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  145 

Cape  Lisburne  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199840024 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  310 

Cape  Lisburne  Long  Range  Radar  Site 
Elmendorf  AFB  AK  99506-3240 
Landholding  Agency:  Air  Force 
Property  Number:  18199840025 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  27 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840026 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  30 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840027 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  42 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840028 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  212 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840029 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  213 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840030 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 


Bldg.  223 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840031 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  452 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840032 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  502 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840033 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  503 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840034 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  522 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840035 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  587 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840036 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  588 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840037 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  598 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840038 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  605 

,  Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840039 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  613 

Eareckson  Air  Station 


Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840040 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  614 

Eareckson  Air  Station 
Shemya  Island  AK 
I.Andholding  Agency:  Air  Force 
Property  Number:  18199840041 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  615 

Elareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840042 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  616 

Eareckson  Air  Statipn 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840043 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  617 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840044 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  624 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840045 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  700 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840046 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  718 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840047 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  727 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840048 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  731 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
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Property  Number:  18^99840049 

Status:  Unutilized 

Reasons:  Secured  Arefc,  Extensive 

deterioration 
Bldg.  751 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840050 
Status:  Unutilized 
Reasons:  Secured  Arefc,  Extensive 

deterioration 
Bldg.  753 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  [Air  Force 
Property  Number:  18199840051 
Status:  Unutilized 
Reasons:  Secured  Are^,  Extensive 

deterioration 
Bldg.  1001 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840052 
Status:  Unutilized 
Reasons:  Secured  Are^.  Extensive 

deterioration 
Bldg.  1005 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840053 
Status:  Unutilized 
Reasons:  Secured  Arei,  Extensive 

deterioration 

Bldg.  1010 

Eareckson  Air  Station 

Shemya  Island  AK 

Landholding  Agency:  Air  Force 

Property  Number:  181199840054 

Status:  Unutilized 

Reasons:  Secured  AreJ,  Extensive 

deterioration 
Bldg.  1025 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  [Air  Force 
Property  Number:  181P9840055 
Status:  Unutilized 
Reasons:  Secured  Are^,  Extensive 

deterioration 
Bldg.  1030 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  lAir  Force 
Property  Number:  181199840056 
Status:  Unutilized 
Reasons:  Secured  Arel,  Extensive 

deterioration 
Bldg.  3016 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840057 
Status:  Unutilized 
Reasons:  Secured  Are^,  Extensive 

deterioration 
Bldg.  3062 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  lAir  Force 
Property  Number:  18199840058 
Status:  Unutilized 


Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  3063 

Eareckson  Air  Station 
Shemya  Island  AK 
Landholding  Agency:  Air  Force 
Property  Number:  18199840059 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  32-189 
Elmendorf  Air  Force  Base 
Anchorage  Co:  AK  99506-3230 
Landholding  Agency:  Air  Force 
Property  Number:  18199920001 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Ejctensive  deterioration 

Bldg.  4893 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18199930001 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Bldg.  4905 

Elmendorf  AF^ 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18199930002 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  4913 
Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930003 
Status:  Unutilized 
Reasons:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  5887 
Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930004 
Status:  Unutilized 
Reasons:  Within  2000  fi.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone,  Secured  Area 
Bldg.  10449 
Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  12759 
Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  7227 
Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18200010001 
Status:  Unutilized 
Reason:  Extensive  deterioration 


Bldg.  28 

usee  Support  Center 

Kodiak  Co:  Kodial  Island  AK  99619-5000 

Landholding  Agency:  DOT 

Property  Number:  87199210126 

Status:  Excess 

Reasons:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  19 

usee  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number:  87199210128 
Status:  Excess 
Reasons:  Within  airport  runway  clear  zone. 

Extensive  deterioration.  Secured  Area. 
Bldg.  18 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number:  87199210132 
Status:  Excess 
Reasons:  Within  airport  runway  clear  zone. 

Secured  Area. 
GSA  Number:  U-ALAS-655a 

Bldg.  A512 

USCG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5000 

Landholding  Agency:  DOT 

Property  Number:  87199210133 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area. 
Bldg.  Rl,  Holiday  Beach 
U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number:  87199310014 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  S-3 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number:  87199310015 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  S-16 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number:  87199310016 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  624 

U.S.  Coast  Gucird  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Agency:  DOT 
Property  Number:  87199310021 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Bldg.  456 

Coast  Guard — ISC  Kodiak 

Kodiak  Co:  Kodiak  Borough  AK  99615- 

Landholding  Agency:  DOT 

Property  Number:  87199710002 

Status:  Excess 

Reason:  Within  airport  nmway  clear  zone. 

Secured  Area,  Extensive  deterioration 
Bldg.  524A 
USCG  ISC  Kodiak 
Kodiak  Co:  Kodiak  Is.  Bor.  AK  99619- 
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Landholding  Agency:  DOT 

Property  Number:  87199710004 

Status:  Excess 

Reason:  Floodway,  Secured  Area 

Bldg.  R13,  USCG  ISC  Kodiak 

Holiday  Beach 

Kodiak  Co:  Kodiak  Is.  Bor.  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87199720003 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  172,  USCG  ISC  Kodiak 

Nyman's  Peninsula 

Kodiak  Co:  Kodiak  Is.  Bor.  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87199720004 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  160,  USCG  ISC  Kodiak 

Comsta/Buskin  Lake 

Kodiak  Co:  Kodiak  Is.  Bor.  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87199720005 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  16 

Airstation  Kodiak 

Kodiak  Co:  AK  99615- 

Landholding  Agency:  DOT 

Property  Number:  87200010001 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone.  Secured  Area 

Arizona 

Facility  90002 

Holbrook  Radar  Site 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number:  18199340049 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

California 

Bldg.  707  63  ABG/DE 

Norton  Air  Force  Base 

Norton  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number:  18199010193 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  575  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bernadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  18199010195 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Bldg.  502  63  ABG/DE 

Norton  Air  Force  Base 

Norton  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number:  18199010196 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  523  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  18199010197 
Status:  Excess 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  100 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010233 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  101 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010234 

Status:  Undemtilized 

Reason:  Secured  Area 

Bldg.  116 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010235 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  202 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  95468-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199010236 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  201 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246.  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199010546 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  202 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199010547 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  203 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199010548 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  204 

Vandenberg  Air  Force  Base 

Point  Arguello 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199010549 
Status:  Unutilized 
Reason:  Secured  Area 


Bldg.  1823 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road.  Pt  Sal  Road,  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  18199130360 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  10312 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Farce 
Property  Number;  18199210026 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  16104,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246;  Coast  Rd.,  Pt  Sal 

Rd.;  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number:  18199230020 
Status:  Underutilized 
Reason;  Secured  Area 

Bldg.  5428,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  18199310015 
Status:  Unutilized 
Reason;  Secured  Area 
Bldg.  7304,  Vandenberg  AFB 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310030 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  8215 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  18199330016 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1988 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  18199340003 
Status;  Unutilized 
Reasons;  Electrical  Power  Generator  Bldg.. 

Secured  Area 

Bldg.  1324 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  18199340006 
Status;  Unutilized 
Reason:  Secured  Area 

Bldg.  1341 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  18199340007 
Status:  Unutilized 
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I  ianta  Barbara  CA 
^ir  Force 


Base 

Ianta  Barbara  CA 

\ir  Force 


Base 
f  anta  Barbara  CA 

Mr  Force 


■  Force  Base 


J  anta  Barbara  CA 
Mr  Force 


Reason:  Secured  Area 
Bldg.  1955 

Vandenberg  Air  Force|Base 
Vandenberg  AFB  Co: 

93437- 
Landholding  Agency: 
Property  Number:  181^9340008 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  6443 

Vandenberg  Air  Force 
Vandenberg  AFB  Co; 

93437- 
Landholding  Agency: 
Property  Number:  181^9340020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  7306 

Vandenberg  Air  Force 
Vandenberg  AFB  Co: 

93437- 
Landholding  Agency 
Property  Number:  181^9340022 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  16164 
Vandenberg  Air 
Vandenberg  AFB  Co: 

93437- 
Landholding  Agency: 
Property  Number:  18109340028 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  422 

Vandenberg  Air  Force 
Vandenberg  AFB  Co 

93437- 
Landholding  Agency: 
Property  Number:  18109530029 
Status:  Unutilized 
Reasons:  Secured  Are4.  Extensive 

deterioration 

Bldg.  431 
Vandenberg  Air 
Vandenberg  AFB  Co: 

93437- 
Landholding  Agency 
Property  Number:  18109530030 
Status:  Unutilized 
Reasons:  Secured  Are^.  Extensive 

deterioration 

Bldg.  470 

Vandenberg  Air  Force 
Vandenberg  AFB  Co: 

93437- 
Landholding  Agency: 
Property  Number:  18109530031 
Status:  Unutilized 
Reasons:  Secured  Are4  Extensive 

deterioration 

Bldg.  480 

Vandenberg  Air  Force 
Vandenberg  AFB  Co 

93437- 
Landholding  Agency: 
Property  Number:  18109530032 
^atus:  Unutilized 
Reasons:  Secured  Are^  Extensive 

deterioration 


Base 
i  anta  Barbara  CA 

Mr  Force 


Force  Base 


f  anta  Barbara  CA 
Mr  Force 


Base 
J  auita  Barbara  CA 

^ir  Force 


Base 
5  anta  Barbara  CA 

Mr  Force 


Bldg.  6606 
Vandenberg  Air 
Vandenberg  AFB  Co: 

93437- 
Landholding  Agency 


Force  Base 


5  anta  Barbara  CA 
Vir  Force 


Property  Number:  18199530037 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  7307 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530039 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  10717 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530041 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  10722 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530043 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  893 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Semta  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199620028 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  9350 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Nimiber:  18199620030 
Status:  Unutilized 
Reasons:  Secured  Areas,  Extensive 

deterioration 
Bldg.  13003 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199620031 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  13222 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199620032 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  815 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630040 
Status:  Unutilized 


Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1850 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630041 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1853 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Nimiber:  18199630042 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1856 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  18199630043 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1865 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  18199630044 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1874 
Vandenberg  AFB 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number;  18199630045 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1875 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630046 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1877 
Vandenberg  AFB 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number:  18199630047 
Status:  Unutilized 
Reasons;  Secured  Area,  Extensive 

deterioration 
Bldg.  1879 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630048 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
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Bldg.  1885 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630049 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  1898 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630050 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  06445 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630052 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  21160 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199630055 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  06437 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710014 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  10715 

Vandenberg  Air  P'orce  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  00879 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720009 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 

Bldg.  01630 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agencv:  Air  Force 
Property  Number:  18199720011 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  01797 
Vandenberg  AP'B 


Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720012 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  01830 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720013 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  01852 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720014 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  10252 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720017 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  11345 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720019 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 

Bldg.  14019 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agencv:  Air  Force 
Property  Number:  l'8199720022 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  14026 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199720023 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 

Bldg.  16162 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agi  ncv:  Air  Force 
Property  Number:  18199720024 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 

Bldg.  22.300 
Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 
93437- 


Landholding  Agency:  Air  Force 
Property  Number:  18199730002 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 
Bldg.  08412 
Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199740006 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  11153 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199740007 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  11154 

Vandenberg  AFB 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199740008 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 

Bldg.  2-11  20-21 

Edwards  AFB 

P-Area  Housing  AFB  Co:  Edwards  Kern  CA 

93524- 
Landholding  Agencv:  Air  Force 
Property  Number:  18199810029 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  1681 
Vandenberg  AFB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  01839 
Vandenberg  AFB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  06519 
Vandenberg  .\FB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820005 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration 

Bldg.  06526 

Vandenberg  AFB 

Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Properly  Number:  18199820006 

Status:  Unutilized 

Reasons:  Secured  .•Hrea.  Extensive 

deterioration 
Bldg.  11167 
Vandenberg  .\FB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
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Santa  Barbara  CA 
Air  Force 


Property  Number:  lap 99820007 

Status:  Unutilized 

Reasons:  Secured  Aria,  Extensive 

deterioration 
Bldg.  11168 
Vandenberg  AFB 
Co:  Santa  Barbara  CA  93437- 
Landholding  Agency  Air  Force 
Property  Number:  18(99820008 
Status:  Unutilized 
Reasons:  Secured  Ar^a,  Extensive 

deterioration 
Bldg.  827 
Vandenberg  AFB 
Vandenberg  AFB  Co; 

93437- 
Landholding  Agency 
Property  Number:  18(00010002 
Status:  Unutilized 
Reasons:  Secured  Ar^,  Extensive 

deterioration 
Bldgs.  16153  &  1615'^ 
Vandenberg  AFB 
Vandenberg  AFB  Co:  jSanta  Barbara  CA 

93437- 
Landholding  Agency  Air  Force 
Property  Number:  18  !00010003 
Status:  Unutilized 
Reasons:  Secured  Ar^a.  Extensive 

deterioration 
10  Bldg. 

usee  Station  Humbdldt 
Samoa  Co:  Humboldt 
Landholding  Agency: 
Property  Number:  87^99440027 
Status:  Excess 

Reason:  Extensive  del  erioration 
Comment:  Land  to  be 

(Public  Domain  Lai  d) 
Bldg.  T102 

usee  Training  Cente  ■ 
Petaluma  Co:  Sonoma  CA  94952- 
Landholding  Agency:  DOT 
Property  Number:  87199830001 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Colorado 

Bldg.  00910 
"Blue  Bam" — Falcon 
Falcon  Co:  El  Paso  CC 
Landholding  Agency; 
Property  Number:  18|99530046 
Status:  Underutilized 
Reason:  Secured  Area 


Bay 

CA  95564-9999 
DOT 


relinquished  to  BLM 


Air  Force  Base 
80912- 
Air  Force 


Bldg.  1007 

U.S.  Air  Force  Acade^iy 
Colorado  Springs  Co: 
Landholding  Agency: 
Property  Number:  18^99730003 
Status:  Underutilized 
Reasons:  Within  2000 

explosive  material 

Extensive  deteriorajon 
Bldg.  1008 

U.S.  Air  Force  Acadeijiy 
Colorado  Springs  Co: 
Landholding  Agency: 
Property  Number:  181J99730004 
Status:  Underutilized 
Reasons:  Within  2000 

explosive  material, 

Extensive  deterioral  i 
Bldg.  9214 


l\  Paso  CO  80814-2400 
Air  Force 


ft.  of  flammable  or 
Secured  Area, 


1  Paso  CO  80814-2400 
Air  Force 


ft.  of  flammable  or 
secured  Area, 


U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  Co  80814-2400 

Landholding  Agency:  Air  Force 

Property  Number:  18199730012 

Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone, 

Secured  Area 
Bldg.  7067 
USAF  Academy 
Co:  El  Paso  CO  80840- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810005 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  8222 
USAF  Academy 
Co:  El  Paso  CO  80840- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810006 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  9200 
USAF  Academy 
Co:  El  Paso  CO  80840- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810007 
Status:  Unutilized 
Reasons:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  9022 
USAF  Academy 
El  Paso  Co:  CO  80840-2400 
Landholding  Agency:  Air  Force 
Property  Number:  18200010004 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Alameda  Facility 

350  S.  Santa  Fe  Drive 

Denver  CO:  Denver  CO  80223- 

Landholding  Agency:  DOT 

Property  Number:  87199010014 

Status:  Unutilized 

Reason:  Other  environmental 

Comment:  contamination 

Connecticut 

Bldg.  13 

Bradley  International  Airport 

East  Granby  Co:  Hartford  CT  06026-9309 

Landholding  Agency:  Air  Force 

Property  Number:  18199640002 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  10 

Bradley  International  Airport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number:  18199640003 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  5 

Bradley  International  Airport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number:  18199640004 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  4 

Bradley  International  Airport 
East  Granby  Co:  Hartford  CT  06026-9309 
Landholding  Agency:  Air  Force 
Property  Number:  18199640005 


Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Falkner  Island  Light 

U.S.  Coast  Guard 

Guilford  Co:  New  Haven  CT  06512 

Landholding  Agency:  DOT 

Property  Number:  87199240031 

Status:  Unutilized 

Reason:  Flood  way 

Florida 

Bldg.  1179 

Patrick  Air  Force  Base 
1179  School  Avenue 
Co:  Brevard  FL  32935- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240030 
Status:  Unutilized 

Reasons:  Extensive  Deterioration,  Secured 
Area 

Bldg.  575 

Patrick  Air  Force  Base 

Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320004 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone.  Extensive  Deterioration, 

Secured  Area 
Bldg.  921 

Patrick  Air  Force  Base 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199430002 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
23  Family  Housing 
MacDill  Auxiliary  Airfield 
No.  1 

Avon  Park  Co:  Polk  FL  33825- 
Location:  Include  Bldgs:  448,  451  thru  470, 

472  and  474 
Landholding  Agency:  Air  Force 
Property  Number:  18199520006 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone 
Bldg.  240 

MacDill  Auxiliary  Airfield 
No.  1 

Avon  Park  Co:  Polk  FL  33825- 
Landholding  Agency:  Air  Force 
Property  Number:  18199520007 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  307 
Patrick  Air  Force 
Patrick  AFB  Co:  Brevard  FK 
Landholding  Agency:  Air  Force 
Property  Number:  18199710022 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  315 

Patrick  Air  Force  Base  =^ 

Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number:  18199710023 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  317 

Patrick  Air  Force  Base 
Patrick  AFB  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
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Property  Number:  18199710024 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  318 

Patrick  Air  Force  Base 

Patrick  AFB  Co:  Brevard  FL 

Landholding  Agency:  Air  Force 

Property  Number:  18199710025 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Facility  No.  1114 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710027 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Facility  No.  10831 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710033 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  No.  15500 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710034 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Facility  No.  39764 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710035 
Status:  Unutilized 
Reason:  Secured  Area 

Facility  No.  70662 
Cape  Canaveral  Air  Station 
Cape  Canaveral  AS  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199710037 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Facility  No.  72920 

Cape  Canaveral  Air  Station 

Cape  Canaveral  AS  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710038 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  895,  Eglin  AFB 

Eglin  AFB  Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199710045 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Fac.  No.  09010 

Cape  Canaveral  Air  Station 

Cape  Canaveral  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Force 

Property  Number  18199810008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  744 

Eglin  AFB 

Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 


Property  Number:  18199820009 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  3008 

Eglin  AFB 

Co:  Okaloosa  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199820010 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  3010 
Eglin  AFB 

Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199820011 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  12709 
Eghn  AFB 

Co:  Okaloosa  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199820012 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

-Bldg.  08807 

Cape  Canaveral  Air  Station 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820013 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  08809 

Cape  Canaveral  Air  Station 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820014 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  21911 

Cape  Canaveral  Air  Station 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820015 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  21914 

Cape  Canaveral  Air  Station 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  32349 

Cape  Canaveral  Air  Station 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199820017 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Facility  44608 
Cape  Canaveral  Air  Station 
Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  18199830006 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 


Bldg.  12577 
Elgin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910001 
Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration 

Bldg.  12576 
Elgin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910002 
Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration 

Bldg.  12534 
Elgin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910003 
Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 
deterioration 

Bldg.  12533 

Elgin  AFB 

Santa  Rosa  Island 

Okaloosa  Co:  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199910004 

Status:  Unutilized 

Reasons:  Floodway,  Secured  Area.  Extensive 

deterioration 
Bldg.  12528 
Elgin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910005 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration 

Bldg.  9281 

Elgin  AFB 

Santa  Rosa  Island 

Okaloosa  Co:  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199910006 

Status:  Unutilized 

Reasons:  Floodway.  Secured  Area,  Extensive 

deterioration 
Bldg.  9280 
Elgin  AFB 
Santa  Rosa  Island 
Okaloosa  Co:  FL  32542-5133 
Landholding  Agency:  Air  Force 
Property  Number:  18199910007 
Status:  Unutilized 
Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration 

Bldg.  609 

Elgin  AFB 

Okaloosa  Co:  FL  32542-5133 

Landholding  Agency:  Air  Force 

Property  Number:  18199910008 

Status:  Unutilized 

Reasons:  Floodway,  Secured  Area,  Extensive 

deterioration 
Bldg.  01103 

Cape  Canaveral  Air  Station 
Brevard  Co:  FL  32925- 
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Air  Force 
199910009 


Landholding  Agen 
Property  Number:  1 
Status;  Unutilized 
Reason:  Secured  Ar^a 
Bldg.  55152 

Cape  Canaveral  Air  >tation 
Brevard  Co:  FL  3292  > 
Landholding  Agenci 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Ar^ 
Facility  1737 
Cape  Canaveral  Air 
Cape  Canaveral  Co: 
Landholding  Agenc] 
Property  Number: 
Status:  Underuti 
Reason:  Secured 


Air  Force 
iai99910010 


tation 

Irevard  FL  32907- 
Air  Force 
1^199920002 


:  Station 

Irevard  Co  FL  32925- 
Air  Force 
10199920003 


i  itation 

1  Irevard  FL  32907- 

Air  Force 

99920004 


ilizei  I 
Ar^ 
Facility  5200 
Cape  Canaveral  Air 
Cape  Canaveral  Co: 
Landholding  Agency 
Property  Number: 
Status:  Underutilizei  I 
Reason:  Secured  Ar^ 

Facility  49950 

Cape  Canaveral  Air 

Cape  Canaveral  Co: 

Landholding  Agenc) 

Property  Number: 

Status:  Underutilizei  1 

Reason:  Secured  Arep 

Bldg.  1704 

Egiin  AFB 

Eglin  AFB  Co:  Okalobsa  FL  32542- 

Landholding  Agency  :  Air  Force 

Property  Number:  liE|l99930007 

Status:  Unutilized 

Reasons:  Floodway,  f  ecured  Area,  Extensive 

deterioration 
Bldg.  01390 
Cape  Canaveral  Air 
Cape  Canaveral  Co: 
Landholding  Agenc> : 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Are^ 
Facility  90330 
Cape  Canaveral  Air 
Cape  Canaveral  Co: 
Landholding  Agency : 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Arek 


i  tation 

irevard  FL  32907- 
Air  Force 
lah  99930008 


J  tation 

irevard  FL  32907- 
Air  Force 
1*99940008 


Ilottage 


FL  33050- 
DOT 
;  87tl  992 10008 


ic\; 


Bldg.  #3,  Recreation 

usee  Station 

Marathon  Co:  Monrofe  1 

Landholding  Agency :  '. 

Property  Number:  < 

Status:  Unutilized 

Reasons:  Floodway,  Secured  Area 

Bldg.  103.  Trumbo  P  )int 

Key  West  Co:  Monro  s 

Landholding  Agem 

Property  Number 

Status:  Unutilized 

Reasons:  Floodway,  Secured  Area 

Exchange  Building 

St.  Petersburg  Co:  Pi 

Landholding  Agency: 

Property  Number: 

Status:  Unutilized 

Reason:  Floodway 

9988  Keepers  Quarters  A 


FL  33040- 
DOT 
871199230001 


ellas  FL  33701- 
:DOT 
87199410004 


Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440009 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area 

9989  Keepers  Quarters  B 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440010 
Status:  Underutilized 
Reasons:  Floodway,  Secured  Area 

9990  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440011 
Status:  Underutilized 
Reasons:  Floodway,  Secured  Area 

9991  Plant  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440012 
Status:  Underutilized 
Reasons:  Floodway,  Secured  Area 

9992  Shop  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440013 
Status:  Underutilized 
Reasons:  Floodway,  Secured  Area 

9993  Admin.  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440014 
Status:  Underutilized 
Reasons:  Floodway,  Secured  Area 

9994  Water  Pump  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440015 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area 

Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440016 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area 

9999  Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440017 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area 

3  Bldgs.  and  Land 

Peanut  Island  Station 

Riveria  Beach  Co:  Palm  Beach  FL  3341&- 

0909 
Landholding  Agency:  DOT 
Property  Number:  87199510009 
Status:  Underutilized 
Reason:  Floodway,  Secured  Area 

Cape  St.  George  Lighthouse 
Co:  Franklin  FL  32328- 
Landholding  Agency:  DOT 
Property  Number:  87199640002 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Georgia 

Bldgs.  1180-1185 

Robins  AFB 

Warner  Robins  Co:  GA  31098-2207 

Landholding  Agency:  Air  Force 

Property  Number:  18200010005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Coast  Guard  Station 

St.  Simons  Island 

Co:  Glynn  GA  31522-0577 

Landholding  Agency:  DOT 

Property  Number:  87199540002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Guam 

Andersen  South 

Andersen  Admin.  Annex 

360  housing  units  &  a  commercial  structure 

Mangilao  GU  96923- 

Landholding  Agency:  Air  Force 

Property  Nimiber:  18199840009 

Status:  Underutilized 

Reason:  Secured  Area 

Hawaii 

Bldg.  1740 

U.S.  Coast  Guard  Air  Station 

Barbers  Point 

Honolulu  Co:  HI  96862-5800 

Landholding  Agency:  DOT 

Property  Number:  87199910002 

Status:  Unutilized 

Reason:  Secured  Area 

Idaho 

Bldg  1012 

Mountain  Home  Air  Force  Base 
7th  Avenue 

(See  County)  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  18199030004 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  923 

Mountain  Home  Air  Force  Base 

7th  Avenue 

(See  County)  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199030005 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  materieJ 
Bldg.  604 

Mountain  Home  Air  Force  Base 
Pine  Street 

(See  County)  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  18199030006 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  229 

Mt.  Home  Air  Force  Base 
1st  Avenue  and  A  Street 
Mt.  Home  AFB  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  18199040857 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone 
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Bldg.  4403 

Mountain  Home  Air  Force  Base 

Mountain  Home  Co:  Elmore  ID  83647- 

Landholding  Agency.  Air  Force 

Property  Number:  18199520008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  101 

Mountain  Home  Air  Force 

Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  105 

Mountain  Home  Air  Force 

Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Illinois 

Calumet  Harbor  Station 
U.S.  Coast  Guard 
Chicago  Co:  Cook  IL 
Landholding  Agency:  DOT 
Property  Number:  87199310005 
Status:  Excess 
Reason:  Secured  Area 

Indiana 

Bldg.  21,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  22.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  62,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230003 

Status:  Excess 

Reason:  Extensive  deterioration 

Iowa 

Bldg.  00671 

Sioux  Gatewray  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  18199310009 

Status:  Unutilized 

Reason:  Fuel  pump  station 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number:  18199310010 

Status:  Unutilized 

Reason:  Pump  station 

Kansas 

Bldg.  2703 

Forbes  Field 

Topeka  KS 

Landholding  Agency:  Air  Force 

Property  Number:  18199820018 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Barksdale  AFB  Co:  Bossier  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number:  18199140015 

Status:  Unutilized 

Reason:  Secured  Area 

Maine 

Supply  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240005 
Status:  Unutilized 
Reason:  Floodway 
Base  Exchange,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240006 
Status:  Unutilized 
Reason:  Floodway 
Engineering  Shop,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240007 
Status:  Unutilized 
Reason:  Floodway 
Storage  Bldg.,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240008 
Status:  Unutilized 
Reason:  Floodway 

Squirrel  Point  Light 

U.S.  Coast  Guard 

Phippsburg  Co:  Sayadahoc  ME  04530- 

Landholding  Agency:  DOT 

Property  Number:  87199240032_ 

Status:  Unutilized 

Reason:  Floodway 

Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 

Vinalhaven  Co:  Knox  ME  04841- 

Landholding  Agency:  DOT 

Property  Number:  87199240035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Fort  Popham  Light 

Phippsburg  Co:  Sagadahoc  ME  04562- 

Landholding  Agency:  DOT 

Property  Number:  87199320024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Nash  Island  Light 

U.S.  Coast  Guard 

Addison  Co:  Washington  ME  04606- 

Landholding  Agency:  DOT 

Property  Number:  87199420005 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg. — South  Portland  Base 

U.S.  Coast  Guard 


S.  Portland  Co:  Cumberland  ME  04106- 

Landholding  Agency:  DOT 

Property  Number:  87199420006 

Status:  Unutilized 

Reason:  Secured  Area 

Garage — Boothbay  Harbor  Stat. 

Boothbay  Harbor  Co:  Lincoln  ME  04538- 

Landholding  Agency:  DOT 

Property  Number:  87199430001 

Status:  Unutilized 

Reason:  Secured  Area 

Maryland 

Bldg.  3542 

Andrews  AFB 

Andrews  AFB  MD  20652-25177 

Landholding  Agency:  Air  Force 

Property  Number:  18199810010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3543 

Andrews  AFB 

Andrews  AFB  MD  20652-25177 

Landholding  Agency:  Air  Force 

Property  Number:  18199810011 

Status:  Unutilized 

Reason:  Secured  Area 

7  Bldgs. 

Davidsonville  Family  Housing  Annex 
300,  301,  303,  305,  308,  309,  311 
Landholding  Agency:  Air  Force 
Property  Number:  18199910011 
Status:  Unutilized 
Reason:  Extensive  deterioration 

8  Bldgs. 

Davidsonville  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Air  Force 

Property  Number:  18199810012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  38-39,  41,  43-46,  56 

U.S.  Coast  Guard  Yard 

Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87199540005 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 

Bldg.  53 

U.S.  Coast  Guard  Yard 

BahimoreMD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87199540006 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  6 

U.S.  Coast  Guard  Yard.  2401 
Hawkins  Point  Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  EXDT 
Property  Number:  87199620001 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  59 

U.S.  Coast  Guard  Yard,  2401 
Hawkins  Point  Rd. 
Bahimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number:  87199620002 
Status:  Excess 
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Ft.  of  flammable  or 
Secured  Area 


e  MA  02652- 
on  KS  66018- 
DOT 


Reason:  Within  2000 
explosive  material, 

Massachusetts 

Bldg.  110 

Otis  Air  National  Guird 

Otis  Co:  MA  02542-5  328 

Landholding  Agency;  Air  Force 

Property  Number:  18)99940009 

Status:  Unutilized 

Reason:  Secured  Arej 

Bldg.  4.  USCG  Suppo  -t  Center 

Commercial  Street 

Boston  Co:  Suffolk  MK  02203- 

Landholding  Agency:  DOT 

Property  Number:  87  99240001 

Status:  Underutilized 

Reason:  Secured  Area 

Eastern  Point  Light 

U.S.  Coast  Guard 

Gloucester  Co:  Essex  MA  01930- 

Landholding  Agency:  DOT 

Property  Number:  87^99240029 

Status:  Unutilized 

Reasons:  Floodway,  ^cured  Area 

Storage  Shed 

Highland  Light 

N.  Truro  Co:  Bamstah  1 

Location:  DeSota  Johi  si 

Landholding  Agency: 

Property  Number:  87^99430004 

Status:  Unutilized 

Reasons:  Extensive  d«  terioration 

Westview  Street  Well  i 
Lexington  Co:  MA  02  73- 
Landholding  Agency:  VA 
Property  Number:  97^99920001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Michigan 

Bldg.  71 

Calumet  Air  Force  Station 
Calumet  Co:  Keweena  iv  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010810 
Status:  Elxcess 
Reason:  Sewage  treatr  lent  and  disposal 
facility 

Bldg.  99  (Water  Well) 

Calumet  Air  Force  St.  tion 

Calumet  Co:  Keweena  w  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010831 

Status:  Excess 

Reason:  Water  well 

Bldg.  100  (Water  Wei  | 

Calumet  Air  Force  St£  tion 

Calumet  Co:  Keweena  w  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  18|99010832 

Status:  Excess 

Reason:  Water  well 

Bldg.  118 

Calumet  Air  Force  Station 

Calumet  Co:  Keweena  m  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  18499010875 

Status:  Excess 

Reason:  Gasoline  Station 

Bldg.  120 

Calumet  Air  Force  Station 

Calumet  Co:  Keweena  m  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  18ip9010876 


Status:  Excess 
Reason:  Gasoline  Station 
Bldg.  166 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010877 
Status:  Excess 
Reason:  Pump  lift  station 
Bldg.  168 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010878 
Status:  Excess 
Reason:  Gasoline  station 
Bldg.  69 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010889 
Status:  Excess 

Reason:  Sewer  pump  facility. 
Bldg.  2 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010890 
Status:  Excess 

Reason:  Water  pump  station 
Facility  20 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630001 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Facility  21 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630002 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  30 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630003 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  98 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  103 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  116 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 


Property  Number:  18199630006 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  129 
Selftidge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630007 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  152 
Selftidge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630008 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  156 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630009 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

Facility  181 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630010 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  509 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630011 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

Facility  562 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630012 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  573 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630013 
Status:  Unutilized 
Reason:  Secured  Area 
Facility  801 
Selftidge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630014 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  827 
Selftidge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630015 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
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Facility  832 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630016 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  833 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630017 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

Facility  1005 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630018 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1012 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630019 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1017 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630020 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1025 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630021 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1031 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630022 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  1041 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  Ml  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1445 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630024 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Facility  1514 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  4804.5-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630025 

Status:  Unutilized 

Reason:  Secured  Area 


Facility  1575 

Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199630026 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1576 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  4804.5-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630027 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1578 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  4804,5-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630028 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1580 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  lisi 99630029 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  1582 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  4804.5-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630030 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Facility  1583 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630031 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Facility  1584 
Selfridge  AFB 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199630032 
Status:  I'nutiiized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  1585 

Selfridge  AFB 

Mt.  C:lemens  Co:  Macomb  MI  4804.5-5295 

Landholding  Agency:  .Air  Force 

Property  Number:  18199630033 

Status:  Unutilized 

Reason:  Secured  Area 

Facilities  246.  248,  252-2.54 

Selfridge  Air  National  Guard 

Ml.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  .Air  Fort:u 

Property  Number:  18199710039 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
7  Faiililii's 

Selfridge  Air  National  liuard 
#240.  242.  244.  245.  247. 


250, 251 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199710040 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Facilities  237.  238 

Selfridge  Air  National  Guard 

Mt.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18199710041 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.^ecured  Area 
5  Facilities 
Selfridge  Air  National  Guard  228,  230,  232. 

234.  236 
Mt.  Clemens  Co:  Macomb  MI  4804.5-5295 
Landholding  Agency:  Air  Force 
Property  Number:  18199710042 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Facility  114 

Selfridge  Air  National  Guard 

Ml.  Clemens  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Fon:e 

Properiy  Number:  18199710043 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  114 
Alpena  CRTC 
Alpena  Co:  Ml  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930009 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  318 

Alpena  CFTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  181<)9930010 

Status:  Unutilized 

Reason:  Secured  Area 

Quarters  B 

U.S.  Coast  Guard 

Marquette  MI  49855- 

Landholding  .Agency:  LX)T 

Property  Number:  87199740001 

Status:  Unutilized 

Reason:  Secured  Area 

Mississippi 

Natchez  Moorings 

82  L.E.  Berr\  Road 

Natchez  Co:' Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Number:  87199340002 

Status:  LInutilized 

Reason:  Extensive  deterioration 

Bldg.fi,  Boiler  Plant 
Biloxi  V'A  Medical  Center 
Biloxi  Co:  Harrison  MS  39531- 
Land holding  .Agency:  V.A 
Property  Number:  97199410001 
Status:  Unutilized 
Reason:  Floodway 

Bldg.  67 

Biloxi  VA  Mediial  Center 
Biloxi  Co:  Harrison  MS  39531- 
Landholding  .Agency:  \'.\ 
Properiy  Number:  97199410008 
Status:  Unutilized 
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Reason:  Floodway 

Bldg.  68 

Biloxi  VA  Medical  Center 
Biloxi  Co:  Harrison 
Landholding  Agency 
Property  Number: 
Status:  Unutilized 
Reason:  Floodway 

Montana 


MIS  39531- 
VA 
971199410009 


AFB 

[Jascade  MT  59402- 
Air  Force 
99540013 


81 


ft.  of  flammable  or 
Secured  Area 

on 

e  MT  59404- 

Air  Force 
J99720031 

ft.  of  flammable  or 
Secured  Area 


Bldg.  1189.  Malstron 
Malmstrom  AFB  Co 
Landholding  Agency 
Property  Number:  1 
Status:  Underutilizec 
Reason:  Secured  Are  i 

Bldg.  23 

Great  Falls  ANG  Stat  on 
Great  falls  Co:  Casca  le  MT  59404- 
Landholding  Agency  Air  Force 
Property  Number:  18|  99720030 
Status:  Excess 
Reasons:  Within  2001 1 
explosive  material 

Bldg.  24 

Great  Falls  ANG  Stat 
Great  Falls  Co:  Cascab 
Landholding  Agency 
Property  Number:  18 
Status:  Excess 
Reasons:  Within  200(  \ 

explosive  material, 
Bldg.  35 

Great  Falls  ANG  Station 
Great  Falls  Co:  Casca 
Landholding  Agency 
Property  Number: 
Status:  Excess 
Reasons:  Within  200( 

explosive  material, 
Bldg.  230.  Malstrom 
Malmstrom  AFB 
Malmstrom  AFB  Co: 
Landholding  Agency 
Property  Number: 
Status:  Unutilized 
Reasons:  Within  200( 

explosive  material, 
Bldg.  22 
Great  Falls  lAP 
Great  Falls  Co:  Casca  1 
Landholding  Agency 
Property  Number: 
Status:  Underutilizec 
Reasons:  Within  200( 

explosive  material 
Bldg.  803 
Malmstrom  AFB 
Co:  Cascade  MT  594tl2- 
Landholding  Agency  Air  Force 
Property  Number:  18i  99840003 
Status:  Unutilized 
Reasons:  Within  200( 

explosive  material 
Bldg.  1846 
Malmstrom  AFB 
Co:  Cascade  MT  594(t2- 
Landholding  Agency 
Property  Number:  18  ; 
Status:  Unutilized 
Reasons:  Within  200( 

explosive  material 
Bldgs.  1218,  1220 
Malmstrom  Air  Forc<i  Base 


e  MT  59404- 
Air  Force 
18199720033 


ft.  of  flammable  or 
Secured  Area 
AFB 

Cascade  MT  59402- 
Air  Force 
1819910012 

ft.  of  flammable  or 
Secured  Area 


e  MT  59404-5570 
Air  Force 
18199820019 

ft.  of  flammable  or 
Secured  Area 


ft.  of  flammable  or 
Secured  Area 


Air  Force 
99840005 

ft.  of  flammable  or 
secured  Area 


Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldgs.  1210,  1212,  1214,  1216 
Malmstrom  Air  Force  Base 
Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldgs.  920,  1242 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  1820001006 
Status:  Unutilized 
Reason:  Secured  Area 

Nebraska 

Offutt  Communciations  Annex-#3 

Offutt  Air  Force  Base 

Scribner  Co:  Dodge  NE  68031- 

Landholding  Agency:  Air  Force 

Property  Number:  18199210006 

Status:  Unutilized 

Reason:  former  sewage  lagoon 

Bldg.  637 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524— 

Landholding  Agency:  Air  Force 

Property  Number:  18199230021 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  639 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

Property  Number:  18199230022 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  31 

Offutt  Air  Force  Base 
Sac  Boulevard 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  311 

Offutt  Air  Force  Base 
Nelson  Drive 

Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240008 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  401 

Offutt  Air  Force  Base 
Custer  Drive 

Offtitt  Co:  Sarpy  NE  68 1 1 3- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240009 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  416 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 


Property  Number:  18199240010 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  417 

OfTut  Air  Force  Base 
Sherman  Turnpike 
Offut  Co:  Sarpy  NE  68113- 
Landholding  Agency;  Air  Force 
Property  Number:  18199240011 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  545 

Offut  Air  Force  Base 
Offut  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240012 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 
Hasting  Co:  Adams  NE  68901— 
Landholding  Agency:  Air  Force 
Property  Number:  18199320058 
Status:  Excess 
Reason:  Generator 
Bldg.  4,  Hastings  Family  Hsg. 
Hastings  Radar  Bomb  Scoring  Site 
Hasting  Co:  Adams  NE  68901— 
Landholding  Agency:  Air  Force 
Property  Number:  18199320059 
Status:  Excess 
Reason:  Contamination 

Bldg.  500 

Hasting  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site^ 

Hasting  Co:  Adams  NE  68901— 

Landholding' Agency:  Air  Force 

Property  Number:  18199320060 

Status:  Excess 

Reason:  Contamination 

Bldg.  502 

Hasting  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hasting  Co:  Adams  NE  68901— 

Landholding  Agency:  Air  Force 

Property  Number:  18199320061 

Status:  Excess 

Reason:  Contamination 

Bldg.  504 

Hasting  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hasting  Co:  Adams  NE  68901- 

Landholding  Agency:  .'^ir  Force 

Property  Number:  18199320062 

Status:  Excess 

Reason:  Contamination 

Bldg.  506 

Hasting  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320063 

Status:  Excess 

Reason:  Contamination 

Bldg.  507 

Hasting  Family  Housing 

Hastings  Radeu-  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320064 

Status:  Excess 

Reason:  Contamination 

Bldg.  509 

Hasting  Family  Housing 
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Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320065 
Status:  Excess 
Reason:  Contamination 

Bldg.  511 

Hasting  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320066 
Status:  Excess 
Reason:  Contamination 

Bldg.  512 

Hasting  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320067 
Status:  Excess 
Reason:  Contamination 

Bldg.  515 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320068 
Status:  Excess 
Reason:  Contamination 

Bldg.  517 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320069 
Status:  Excess 
Reason:  Contamination 

Bldg.  519 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320070 
Status:  Excess 
Reason:  Contamination 

Bldg.  521 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320071 
Status:  Excess 
Reason:  Contamination 

Bldg.  523 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320072 
Status:  Excess 
Reason:  Contamination 

Bldg.  525 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320073 
Status:  Excess 
Reason:  Contamination 

Bldg.  526 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 


Landholding  Agency:  Air  Force 
Property  Number  18199320074 
Status:  Excess 
Reason:  Contamination 

Bldg.  529 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320075 
Status:  Excess 
Reason:  Contamination 

Bldg.  531 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320076 
Status:  Excess 
Reason:  Contamination 

Bldg.  533 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320077 
Status:  Excess 
Reason:  Contammation 

Bldg.  534 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320078 
Status:  Excess 
Reason:  Contamination 

Bldg.  536 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  18199320079 
Status:  Excess 
Reason:  Contamination 

Bldg.  538 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320080 
Status:  Excess 
Reason:  Contamination 

Bldg.  541 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency;  Air  Force 
Property  Number:  18199320081 
Status:  Excess 
Reason:  Contamination 

Bldg.  542 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320082 
Status:  Excess 
Reason:  Contamination 

Bldg.  544 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320083 


Status:  Excess 
Reason:  Contamination 

Bldg.  546 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency;  Air  Force 
Property  Number:  18199320084 
Status;  Excess 
Reason:  Contamination 

Bldg.  549 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320085 
Status;  Excess 
Reason:  Contamination 

Bldg.  550 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co;  Adams  NE  68901- 
Landholding  Agency;  Air  Force 
Property  Number:  18199320086 
Status:  Excess 
Reason:  Contamination 

Bldg.  552 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320087 
Status;  Excess 
Reason:  Contamination 

Bldg.  553 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency;  Air  Force 
Property  Number:  18199320088 
Status:  Excess 
Reason:  Contamination 

Bldg.  555 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number;  18199320089 
Status:  Excess 
Reason:  Contamination 

Bldg.  557 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number;  18199320090 
Status;  Excess 
Reason:  Contamination 

Bldg.  558 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co;  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number;  48199320091 
Status:  Excess 
Reason:  Contamination 

Bldg.  560 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320092 
Status:  Excess 
Reason:  Contamination 
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27  Detached  Garages 

Hastings  Family  Houfeing 

Hastings  Radar  Boml:  Scoring  Site 

Hastings  Co:  Adams  i  JE  68901- 

Landholding  Agency  Air  Force 

Property  Number:  18|99320093 

Status:  Excess 

Reason:  Contamination 

Bldg.  17 

Hastings  Radar  Bomb 

Hastings  Co:  Adams 

Landholding  Agency 

Property  Number:  18t99320094 

Status:  Excess 

Reason:  Contaminaticin 

Bldg.  16 

Hastings  Radar  Bomb 

Hastings  Co:  Adams 

Landholding  Agency 

Property  Number:  18199320095 

Status:  Excess 

Reason:  Contaminaticii 

Bldg.  18 

Hastings  Radar  Bomb 

Hastings  Co:  Adams 

Landholding  Agency: 

Property  Number:  18|99320096 

Status:  Excess 

Reason:  Contamination 

Bldg.  6 

Hastings  Family  Hou^ng 

Hastings  Radar  Bomb 

Hastings  Co:  Adams 

Landholding  Agency 

Property  Number:  18|99320097 

Status:  Excess 

Reason:  Contaminatioji 

Bldg.  547 

Hastings  Family  Hous  i 

Hastings  Radar  Bomb 

Hastings  Co:  Adams 

Landholding  Agency 

Property  Number:  181 

Status:  Excess 

Reason:  Contaminatio  i 

Bldg.  604 

Hastings  Family  Hous 

Hastings  Radar  Bomb 

Hastings  Co:  Adams 

Landholding  Agency: 

Property  Number:  18109320099 

Status:  Excess 

Reason:  Contaminatio  i 

Bldg.  686 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  6*113- 

Landholding  Agency:  \ir  Force 

Property  Number:  181P95 10021 

Status:  Unutilized 

Reason:  Secured  Area 


Scoring  Site 

68901- 
Air  Force 


^E 


ng 
Scoring  Site 

68901- 
Air  Force 
39320098 


NE 


scoring  Site 

68901- 
\iT  Force 


iNE 


Bldg.  439 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  6^113- 

Landholding  Agency:  \ir  Force 

Property  Number:  181P9510022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  606 

NE  Air  National  Guarc 

Lincoln  Co:  Lancaster  ME  68524-1888 

Landholding  Agency:   \\t  Force 

Property  Number:  1811)9720028 

Status:  Underutilized 

Reasons:  Floodway,  Secured  Area 


Bldg.  675 

NE  Air  National  Guard 

Lincoln  Co:  Lancaster  NE  68524-1888 

Landholding  Agency:  Air  Force 

Property  Number:  18199720028 

Status:  Unutilized 

Reasons:  Floodway,  Secured  Area 

New  Hampshire 

Bldg.  117 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number:  18199920008 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  129 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number:  18199920009 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Facility  5210 
Newington  POL  DFS 
Newington  Co:  Rockingham  NH  03801- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920010 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  155 

Pease  Air  National  Guard 
Newington  Co:  Rockingham  NH  03803- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930011 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

New  Jersey 

Piers  and  Wharf 
Station  Sandy  Hook 

Highlands  Co:  Monmouth  NJ  07732-5000 
Landholding  Agency:  DOT 
Property  Number:  87199240009 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Chapel  Hill  Front  Range 

Light  Tower 

Middletown  Co:  Monmouth  NJ  07748- 

Landholding  Agency:  DOT 

Property  Number:  87199440002 

Status:  Unutilized 

Reason:  Skeletal  tower 

Bldg.  103 

U.S.  Coast  Guard  Station 

Sandy  Hook 

Middleton  Co:  Monmouth  NJ  07737- 

Landholding  Agency:  DOT 

Property  Number:  87199610002 

Status:  Unutilized 

Reason:  Secured  Area 

New  Mexico 

Bldg.  831 

833  CSG/DEER 

Holloman  AFB  Co;  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199130333 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  21 


Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
■  Property  Number:  18199240032 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  80 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Numbw:  18199240033 
Status;  Unutilized 
Reason:  Secured  Area 
Bldg.  98 

Holloman  Air  Force  Base 
Co;  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240034 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  324 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number;  18199240035 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  598 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199240036 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  801 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency;  Air  Force 
Property  Number  18199240037 
Status:  Unutilized 
Reasons;  Secured  Area 
Bldg.  802 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199240038 
Status;  Unutilized 
Reasons:  Secured  Area 
Bldg.  1095 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199240039 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  1096 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199240040 
Status:  Unutilized 
Reasons:  Secured  Area 
Facility  321 

Holloman  Air  Force  Base 
Co;  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199240041 
Status:  Unutilized 
Reasons:  Secured  Area 
Facility  75115 
Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199240042 
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Status:  Unutilized 
Reasons:  Secured  Area 

Bldg.  874 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199320041 
Status:  Unutilized 

Reasons:  Extensive  Deterioration,  Secured 
Area 

Bldg.  1258 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199320042 
Status:  Unutilized 

Reasons:  Extensive  Deterioration,  Secured 
Area 

Bldg.  134 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  18199430014 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  640 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  18199430015 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldg.  703 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number  18199430016 
Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 
Secured  Area 

Bldg.  813 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199430017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  821 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199430018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  829 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199430019 
Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone, 
Secured  Area 

Bldg.  867 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199430020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  884 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency;  Air  Force 
Property  Number:  18199430021 


Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone, 
Secured  Area 

Bldg.  886 

Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199430022 
Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 
Secured  Area 

Bldg.  908 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199430023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  599 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199510001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  600 

Holloman  Air  Force  Base 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199510002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  599 

Holloman  AFB 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199610007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  600 

Holloman  AFB 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199610008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  995 

Holloman  AFB 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199610009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1257 

Holloman  AFB 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199740012 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  332 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency;  Air  Force 
Property  Number;  18199740013 
Status;  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 

Bldg.  205 

Holloman  AFB 

Co;  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199740014 

Status:  Unutilized 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Bldg.  1089 

Holloman  AFB 

Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number:  18199830009 

Status:  Unutilized 

Reason;  Secured  Area. 


Bldg.  2149 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199830010 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Bldg.  2151 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency;  Air  Force 
Property  Number:  18199830011 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area. 

Bldg.  2176 

Holloman  AFB 

Co;  Otero  NM  88330- 

Landholding  Agency;  Air  Force 

Property  Number:  18199830012 

Status;  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  2178 
Holloman  AFB 
Co:  Otero  NM  88330- 
Landholding  Agency;  Air  Force 
Property  Number:  18199830013 
Status;  Unutilized 
Reasons;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

New  York 

Bldg.  626  (Pin;  RVKQJ 
Niagara  Falls  International  Airport 
914th  Tactical  Airlift  Group 
Niagara  Falls  Co:  Niagara  NY  14303-5000 
Landholding  Agency:  Air  Force 
Property  Number;  18199010075 
Status:  Unutilized 

Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

New  York 

Bldg.  272 

Griffiss  Air  Force  Base 

Rome  Co;  Oneida  NY  13441- 

Landholding  Agency:  Air  Force 

Property  Number;  18199140022 

Status;  Excess 

Reason;  Secured  Area. 

Bldg.  888 

Griffiss  Air  Force  Base 

Rome  Co;  Oneida  NY  13441- 

Landholding  Agency:  Air  Force 

Property  Number:  18199140023 

Status:  Excess 

Reason;  Secured  Area. 

Facility  814,  Griffiss  AFB 
NE  of  Weapons  Storage  Area 
Rome  Co;  Oneida  NY  13441- 
Landholding  Agency;  Air  Force 
Property  .Number;  18199230001 
Status;  Excess 

Reasons:  Within  airport  runway  clear  zone. 
Secured  Area. 
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AFB 


NY  13441- 

Air  Force 
1)8199230002 


NlY  13441- 

Air  Force 
1B199230003 


1  NV  1344-4520 
Air  Force 
18199240020 


13441-4520 
Air  Force 
$199240021 


Facility  808,  Griffis ; . 

Perimeter  Road 

Rome  Co:  Oneida  1 

Landholding  Agenc^: 

Property  Number: 

Status:  Excess 

Reasons:  Within  airport  runway  clear  zone, 

Secured  Area. 
Facility  807,  Griffis^  AFB 
Perimeter  Road 
Rome  Co:  Oneida  ! 
Landholding  Agenc^: 
Property  Number: 
Status:  Excess 
Reasons:  Within  air  )ort  runway  clear  zone, 

Secured  Area. 
Facility  126 
Griffiss  Air  Force  B^se 
Hanger  Road 
Rome  Co:  Oneida 
Landholding  Agenc^ 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Ar^a 
Facility  127 
GrifHss  Air  Force  B4se 
Hanger  Road 
Rome  Co:  Oneida  N  f 
Landholding  Agenc  r 
Property  Number:  1 
Status:  Unutilized 
Reason:  Secured  Ar^a 
Facility  135 
Griffiss  Air  Force  B4se 
Hanger  Road 
Rome  Co:  Oneida 
Landholding  Agenc; ' 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Ar^a 

Facility  137 
Griffiss  Air  Force  B4se 
Otis  Street 
Rome  Co:  Oneida 
Landholding  Agenc; ' 
Property  Number 
Status:  Unutilized 
Reason:  Secured  Ar^a 
Facility  138 
Griffiss  Air  Force  Bsjse 
Otis  Street 

Rome  Co:  Oneida  NV 
Landholding  Agenc 
Property  Number:  1 
Status:  Unutilized 
Reason:  Secured  Ar^a 
Facility  173 
Griffiss  Air  Force  B^se 
Selfridge  Street 
Rome  Co:  Oneida  NV 
Landholding  Agenc 
Property  Number:  1 
Status:  Unutilized 
Reason:  Secured  Arda 


NV  13441-4520 

Air  Force 
1(199240022 


I  NV  13441-4520 
Air  Force 
1*199240023 


13441-4520 
:  Air  Force 
199240024 


13441-4520 
Air  Force 
$199240025 


Facility  261 
Griffiss  Air  Force  B^e 
McDill  Street 
Rome  Co:  Oneida 
Landholding  Agenc 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Ar^^ 
Facility  308 
Griffiss  Air  Force  Bie 


NY  13441-4520 

Air  Force 
11199240026 


205  Chanute  Street 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199240027 

Status:  Unutilized  , 

Reason:  Secured  Area. 

Facility  1200 

Griffiss  Air  Force  Base 

Donaldson  Road 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199240028 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  841 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  1344-4520 

Landholding  Agency:  Air  Force 

Property  Number:  18199330097 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  740 

Niagara  Falls  Air  Force  Reserve 

Niagara  Falls  Co:  Niagara  NY  14304-5001 

Landholding  Agency:  Air  Force 

Property  Number:  18199720026 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone 

Floodway,  Secured  Area. 
Bldg.  629 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number  18199730006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  604 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810016 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  606 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810017 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  615 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810018 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  629 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810019 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  630 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810020 


Status:  Unutilized 

Reasons:  Within  20()0  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  635 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810021 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  640 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810022 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 
Bldg.  733 
Hancock  Field 

Syracuse  Co:  Onondaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810023 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Bldg.  514 

Niagara  Falls  ARS 

Niagara  Falls  Co:  Niagara  NY  14304-5001 

Landholding  Agency:  Air  Force 

Property  Number:  18199810024 

Status:  Unutilized 

Reasons:  Floodway  Secured  Area,  Extensive 

deterioration. 
Bldg.  614 
Niagara  Falls  AFR 

Niagara  Falls  Co:  Niagara  NY  14305-5001 
Landholding  Agency:  Air  Force 
Property  Number:  18199830014 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration. 
Bldg.  722 
Niagara  Falls  AFR 

Niagara  Falls  Co:  Niagara  NY  14305-5001 
Ltmdholding  Agency:  Air  Force 
Property  Number:  18199830015 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  750 
Niagara  Falls  AFR 

Niagara  Falls  Co:  Niagara  NY  14305-5001 
Landholding  Agency:  Air  Force 
Property  Number:  18199830016 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  751 
Niagara  Falls  AFR 

Niagara  Falls  Co:  Niagara  NY  14305-5001 
Landholding  Agency:  Air  Force 
Property  Number:  18199830017 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Facility  1200 
Verona  Test  Annex 
Town  of  Verona  Co:  Oneida  NY  13478- 
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Landholding  Agency;  Air  Force 
Property  Number:  18199920011 
Status:  Unutilized 
Reason:  No  public  access 

Facility  1202 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920012 

Status:  Unutilized 

Reason:  No  public  access 

Facility  1203 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920013 

Status:  Unutilized 

Reason:  No  public  access 

Facility  1204 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920014 

Status:  Unutilized 

Reason:  No  public  access 

Facility  1205 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920015 

Status:  Unutilized 

Reason:  No  public  access 

Facility  1206 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920016 

Status:  Unutilized 

Reason:  No  public  access 

Facility  1207 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920017 

Status:  Unutilized 

Reason:  No  public  access 

Facility  1208 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920018 

Status:  Unutilized 

Reason:  No  public  access 

Facility  1209 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920019 

Status:  Unutilized 

Reason:  No  public  access 

Facility  1210 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920020 

Status:  Unutilized 

Reason:  no  public  access 

Facility  1259 

Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18199920021 

Status:  Unutilized 

Reason:  no  public  access 


Facility  1260 
"Verona  Test  Annex 

Town  of  Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920022 
Status:  Unutilized 
Reason:  no  public  access 

2  Buildings 

Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477- 

Landholding  Agency:  DOT 

Property  Number:  87199230005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  606,  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  EKDT 

Property  N\miber:  87199240020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  607.  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  87199240021 

Status:  Unutilized 

Reasons:  Extensive  deterioration,  Secured 

Area 
Bldg.  605,  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  87199240022 
Status:  Unutilized 
Reasons:  Extensive  deterioration,  Seciu-ed 

Area 
Eatons  Neck  Station 
U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11743- 
Landholding  Agency:  DOT 
Property  Number:  87199310003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  517,  usee  Support  Center 
Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency:  DOT 
Property  Number:  87199320025 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  138 

U.S.  Coast  Guard  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  87199410003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  830 

U.S.  Coast  Guard 

Governors  Island  Co:  Manhattan  NY  10004- 

Landholding  Agency:  DOT 

Property  Number:  87199420004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8 

Rosebank — Coast  Guard  Housing 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  Number:  87199530009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  7 

Rosebank — Coast  Guard  Housing 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  87199530010 


Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration 

Bldg.  222 

Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 

Landholding  Agency:  DOT 

Property  Number:  87199620003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  223 

Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 

Landholding  Agency:  DOT 

Property  Number:  87199620004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  205 

Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 

Landholding  Agency:  DOT 

Property  Number:  87199620005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9 

U.S.  Coast  Guard — Rosebank 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  Number:  87199630027 

Status;  Excess 

Reason;  Secured  Area 

Bldg.  10 

U.S.  Coast  Guard — Rosebank 

SUten  Island  Co;  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  Number:  87199630028 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  206,  Rosebank 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency;  DOT 

Property  Number;  87199630029 

Status:  Excess 

Reason:  Secured  Area 

Cottage 

Coast  Guard  Station 

Wellesley  Island  Co;  Jefferson  NY  13640- 
Landholding  Agency:  DOT 
Property  Number:  87199940001 
Status;  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

North  Carolina 

Bldg.  4230— Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number:  18199120233 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  607,  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 

Landholding  Agency:  Air  Force 

Property  Number;  18199330041 

Status;  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  910,  Pope  Air  Force  Base 
Fayetteville  Co;  Cumberland  NC  28308-2003 
Landholding  Agency:  Air  Force 
Property  Number:  18199420022 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 


11668 


F  Qrce 


Bldg.  912,  Pope  Air 

Fayetteville  Co:  Cum|>erland 

Landholding  Agency 

Property  Number:  18J99420023 

Status:  Unutilized 

Reasons:  Secured  Ar^a.  Extensive 

deterioration 
Bldg.  914.  Pope  Air  rt)rce 
Fayetteville  Co:  Cumjerland 
Landholding  Agency 
Property  Number:  18 
Status:  Unutilized 
Reasons:  Secured  Ar^.  Extensive 

deterioration 


Base 
and  NC  28308- 
Air  Force 
9 


Bldg.  633.  Pope  Air  Fbrce 
Fayetteville  Co:  CumI  erl 
Landholding  Agency: 
Property  Number:  18^9954001 
Status:  Unutilized 
Reasons:  Secured  Arefe,  Extensive 

deterioration 
Group  Cape  Hatteras 
Boiler  Plant 

Buxton  Co:  Dare  NC  2^^902-0604 
Landholding  Agency:  DOT 
Property  Number:  87199240018 
Status:  Unutilized 
Reason:  Secured  Area 

Group  Cape  Hatteras 

Bowling  Alley 

Buxton  Co:  Dare  NC  2^902-0604 

Landholding  Agency:  DOT 

Property  Number:  871P9240019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  54 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  2^902-0604 

Landholding  Agency:  DOT 

Property  Number:  871P9340004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  83 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  2^902-0604 

Landholding  Agency:  X)T 

Property  Number:  871P9340005 

Status:  Unutilized 

Reason:  Secured  Area 

Water  Tanks 

Groups  Cape  Hatteras 

Buxton  Co:  Dare  NC  2^902-0604 

Landholding  Agency:  30T 

Property  Number:  87ip9340006 

Status:  Unutilized 

Reason:  Secured  Area 

USCG  Gentian  (WLB  ^90) 

Fort  Macon  State  Park 

Atlantic  Beach  Co:  Cai  teret  NC  27601- 

Landholding  Agency:  X)T 

Property  Number:  871^9420007 

Status:  Excess 

Reason:  Secured  Area 

Unit  #71 

Buxton  Annex,  Cape  rfendrick  Circle 

Landholding  Agency:  JOT 

Property  Number:  878|99530011 

Status:  Unutilized 

Reason:  Floodwav 

Unit  #72 

Buxton  Annex.  Cape  l4endrick  Circle 

Buxton  Co:  Dare  NC  Z.  920- 

Landholding  Agency:  )OT 

Property  Number:  871  19530012 
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Base 

NC  28308-2003 
Air  Force 


Base 

NC  28308-2003 
Air  Force 
99420024 


Status;  Unutilized 

Reason:  Floodway 

Unit  #73 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530013 

Status:  Unutilized 

Reason:  Floodway 

Unit  #74 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530014 

Status:  Unutilized 

Reason:  Floodway 

Unit  #75 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530015 

Status:  Unutilized 

Reason:  Floodway 

Unit  #63 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530016 

Status:  Unutilized 

Reason:  Floodway 

Unit  #64 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530017 

Status:  Unutilized 

Reason:  Floodway 

Unit  #76 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530018 

Status:  Unutilized 

Reason:  Floodway 

Unit  #68 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530019 

Status:  Unutilized 

Reason:  Floodway 

Unit  #69 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530020 

Status:  Unutilized 

Reason-  Floodway 

Unit  #70 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530021 

Status:  Unutilized 

Reason:  Floodway 

Unit  #77 

Buxton  Annex!  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530022 

Status:  Unutilized 

Reason:  Floodway 

Unit  #78 

Buxton  Annex,  Old  Lighthouse  Road 


Buxtom  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530023 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  45 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  87199630020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  47 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  87199630021 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  53 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  87199630022 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  57 

Coast  Guard  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  87199630023 
Status:  Unutilized 
Reason:  Secured  Area 
Quarters  1 
USCG  Station 

Hobucken  Co:  Pamlico  NC  28537- 
Landholding  Agency:  DOT 
Property  Nimiber:  87199940003 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  9 

VA  Medical  Center 
1100  Tunnel  Road 
Asheville  Co:  Buncombe  NC  28805- 
Landholding  Agency:  VA 
Property  Number:  97199010008 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  422 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58705- 
Landholding  Agency:  Air  Force 
Property  Number:  18199010724 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  50 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer 
of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310107 
Status':  Excess 
Reason:  garbage  incinerator 
Bldg.  119 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58701- 
Landholding  Agency:  Air  Force 
Property  Number:  18199320034 
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Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  526 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320038 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  895 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320039 

Status:  Unutilized 

Reason:  Secured  Area 

Ohio 

14  Bldgs. 

Area  B,  Wright-Patterson  AFB 

Co:  Montgomery  OH  45433- 

Location: 

6036,  38,  42,  44,  45,  49,  54,  64,  65,  69,  75 

Landholding  Agency:  Air  Force 

Property  Number:  18199820030 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Bldgs.  6104,  08,  09 

Area  B,  Wright-Patterson  AFB 

Co:  Montgomery  OH  45433- 

Landholding  Agency;  Air  Force 

Property  Number:  18199820044 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Bldg.  522 

Youngstown  Air  Reserve 

Vienna  Co:  Trumbull  OH  44473-0910 

Landholding  Agency:  Air  Force 

Property  Number:  18200010007 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

Bldg.  116 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number  97199920002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  217 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  402 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  105 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  010 
Tulsa  lAP  Base 
Tulsa  OK  74115-1699 
Landholding  Agency:  Air  Force 


Property  Number:  18199820031 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  on 
explosive  material.  Secured  Area 

Bldg.  305 
Tulsa  lAP  Base 
Tulsa  OK  74115-1699 
Landholding  Agency:  Air  Force 
Property  Number:  18199820032 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  on 
■  explosive  material.  Secured  Area 

Oregon 

Bldg.  8 

usee  Tongue  Point  Moorings 

Astoria  Co:  OR  97103-2099 

Landholding  Agency:  DOT 

Property  Number:  87199910001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Duplex 

Cape  Blanco 

Sixes  Co:  Curry  OR  97465- 

Landholding  Agency:  DOT 

Property  Number:  87199940002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Puerto  Rico 

NAFA  Warehouse 
U.S.  Coast  Guard  Air  Station 
Borinquen 

Aquadilla  PR  00604- 
Landholding  Agency:  DOT 
Property  Number:  87199310011 
Status:  Unutilized 
Reason:  Secured  Area 
Storage  Equipment  Bldg. 
U.S.  Coast  Guard  Air  Station 
Borinquen 

Aquadilla  PR  00604- 
Landholding  Agency:  DOT 
Property  Number:  87199330001 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  115 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
"Property  Number:  87199510001 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  117 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  118 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  119 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  120 


U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  87199510005 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  122 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  128 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  129 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510008 

Status:  Unutilized 

Reason:  Secured  Area 

Rhode  Island 

Station  Point  Judith  Pier 

Narranganset  Co:  Washington  RI  02882- 

Landholding  Agency:  DOT 

Property  Number:  87199310002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Dakota 

Bldg.  200,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  201.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  203,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  204,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency;  Air  Force 

Property  Number:  18199320051 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  205,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18199320052 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  206,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 
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Base 
VIeade  SD  57706- 

Air  Force 
^8199340033 

ft.  of  flammable  or 
Secured  Area 

Base 

>4eade  SD  57706- 
Air  Force 
18199340037 


Landholding  Ageniy:  Air  Force 

Property  Number:  18199320053 

Status:  Unutilized 

Reason:  Extensive  leterioration 

Bldg.  88470 

Ellsworth  Air  Forci 

Ellsworth  AFB  Co: 

Landholding  Agen 

Property  Number: 

Status:  Unutilized 

Reasons:  Within  2(1)0 

explosive  materii  1 
Bldg.  7506 
Ellsworth  Air  Force 
Ellsworth  AFB  Co 
Landholding  Agendy 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Aijea 
Bldg.  Ill 

Ellsworth  Air  Force 
Ellsworth  AFB  Co 
Landholding  Agenc^f 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Ar^a 
Bldg.  7530 
Ellsworth  AFB 
Ellsworth  AFB  Co: 
Landholding  Agenck' 
Property  Number: 
Status:  Unutilized 
Reason:  Secured  Ar^a 
Bldg.  7504 
Ellsworth  AFB 
Co:  Meade  SD  5770*- 
Landholding  Agenc  ^ 
Property  Number: 
Status:  Underutiliz^ 
Reasons:  Within 

explosive  materia 

clear  zone,  Securt  d 


Base 

^eade  SD  57706- 
Air  Force 
1)8199730007 


1  ^eade  SD  57706- 

Air  Force 
lbl99810025 


Air  Force 
16199820034 


ft.  of  flammable  or 
Within  airport  runway 
Area 


Bldg.  4001 
Ellsworth  AFB 
Co:  Meade  SD  577W  >- 
Landholding  Agenc ,' 


Property  Number:  1 
Status:  Unutilized 
Reason:  Secured 


Air  Force 
6199820035 


Arfa 
Bldg.  7239 
Ellsworth  AFB 
Co:  Meade  SD  57701  i- 
Landholding  Agenc;  i 
Property  Number: 
Status:  Unutilized 
Reasons:  Within  20(t0 
explosive  materia 
clear  zone,  Secured 


Air  Force 
16199820036 


ft.  of  flammable  or 
,  Within  airport  runway 
Area 


Bldg.  1102 
Ellsworth  AFB 
Co:  Meade  SD  5770(  - 
Landholding  Agenc  ' 
Property  Number:  1 
Status:  Unutilized 
Reason:  Secured  Ar^a 
Bldg.  88307 
Ellsworth  AFB 
Co:  Meade  SD  5770<  - 
Landholding  Agenc; ' 
Property  Number:  1 
Status:  Unutilized 
Reasons:  Within  20(l0 

explosive  materia 
Bldg.  88320 


Air  Force 
199820037 


Air  Force 
199820038 

ft.  of  flammable  or 
Secured  Area 


Ellsworth  AFB 

Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18199820039 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  608 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920023 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone,  Secured  Area 
Bldg.  3501 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number.  18199920024 
Status:  Unutilized 
Reason:  Secured  Area 
5  Bldgs. 
Ellsworth  Air  Force  Base  6926,  6928,  6929, 

6930,  6931 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  8001 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199920026 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  609 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930012 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  7911 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18199930013 
Status:  Unutilized 
Reason:  Secured  Area 

Texas 

Old  Exchange  Bldg. 

U.S.  Coast  Guard 

Galveston  CO:  Galveston  TX  77553-3001 

Landholding  Agency:  DOT 

Property  Number.  87199310012 

Status:  Unutilized 

Reason:  Secured  Area 

WPB  Building 

Station  Port  Isabel 

Coast  Guard  Station 

South  Padre  Island  CO:  Cameron  TX  78597- 

6497 
Landholding  Agency:  DOT 
Property  Number:  87199530002 
Status:  Unutilized 
Reason:  Floodway 
Aton  Shops  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 


Property  Number:  87199530003 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
WPB  Storage  Shed 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Flammable  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Battery  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Boat  House 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number;  87199530007 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Small  Boat  Pier 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530008 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  108 

Fort  Crockett/43rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 
Property  Number:  87199630008 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Utah 

Bldg.  789 

Hill  Air  Force  Base 
(See  County)  Co:  Davis  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Number:  18199040859 
Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 
Secured  Area 

Vermont 

Facility  100 
Burlington  lAP 

Burlington  Co:  Chittenden  VT  05403-5872 
Landholding  Agency:  Air  Force 
Property  Number:  18199730008 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material 

Depot  Street 

Downtown  at  the  Waterftx)nt 

Burlington  Co:  Chittenden  VT  05401-5226 

Landholding  Agency:  DOT 
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Property  Number:  87199220003 
Status:  Excess 
Reason:  Floodway 

Virginia 

Bldg.  417 

Camp  Pendleton 

Virginia  Beach  VA  23451- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  418 

Camp  Pendleton 

Virginia  Beach  VA  23451- 

Landholding  Agency:  Air  Force 

Property  Number:  18199710004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  052  &  Tennis  Court 

USCG  Reserve  Training  Center 

Yorktown  Co:  York  VA  23690- 

Landholding  Agency:  DOT 

Property  Number:  87199230004 

Status:  Excess 

Reason:  Secured  Area 

Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number:  87199240014 

Status:  Unutilized 

Reason:  Secured  Area 

Little  Creek  Station 

Navamphib  Base,  West  Annex, 

U.S.  Coast  Guard 

Norfolk  Co:  Princess  Anne  VA  23520- 

Landholding  Agency:  DOT 

Property  Number:  87199310004 

Status:  Unutilized 

Reason:  Secured  Area 

Operations  Bldg. 

U.S.  Coast  Guard  Group 

Hampton  Roads 

Portsmouth  VA  23703- 

Landholding  Agency:  DOT 

Property  Number:  87199710003 

Status:  Unutilized 

Reason:  Secured  Area 

Washington 

Bldg.  100,  Geiger  Heights 

Grove  and  Hallet  Streets 

Fairchild  AFB  Co:  Spokane  WA  99204- 

Landholding  Agency:  Air  Force 

Property  Number:  18199210004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2000 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310058 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Facility  2450 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number;  18199310065 
Status:  Unutilized 

Reasons:  Within  200  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Bldg.  1,  Waste  Annex 


West  of  Craig  Road 

Co:  Spokane  WA  99022- 

Landholding  Agency:  Air  Force 

Property  Number;  18199320043 

Status:  Unutilized 

Reason:  Secured  Area 

Pistol  Range  Bldg. 

USCG  Port  Angeles 

Port  Angeles  Co:  Clallam  WA  98362-0159 

Landholding  Agency:  DOT 

Property  Number;  87199630030 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone, 

Secured  Area,  Extensive  deterioration 
Floating  Boathouse 
Bellingham  Co:  Whatcom  WA  98225- 
Landholding  Agency:  DOT 
Property  Number;  87199820001 
Status:  Excess 
Reason:  Inaccessible 
Quarters  8,  10, 12,  14 
USCG  Station  Cape 
Disappointment 
Ilwaco  Co:  Pacific  WA  98624- 
Landholding  Agency:  DOT 
Property  Number;  87199930001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Wisconsin 

Rawley  Point  Light 
Two  Rivers  Co:  Manitowoc  WI 
Landholding  Agency:  DOT 
Property  Number;  87199540004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Wyoming 

Bldg  31 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number;  18199010198 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  284 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number;  18199010201 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  385 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number;  18199010202 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg  2565-2571 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number;  18199720001 

Status:  Unutilized 

Reasons:  Secured  Area,  Ebctensive 

deterioration 
Bldg  2564,  2572 
F.E.  Warren  AFB 

Cheyeime  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number;  18199720002 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 


9  Bldgs. 

F.E.  Warren  AFB 

2982-2986,  2989,  2991,  2994-2995 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number;  18199720003 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
6  Bldgs. 

F.E.  Warren  AFB 

2768,  2772,  2773,  2993,  2980,  2988 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  18199720004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
8  Bldgs. 

F.E.  Wan-en  AFB 

2784,  2762-2764,  2769,  2775,  2777,  2981 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  18199720005 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

8  Bldgs. 

F.E.  Warren  AFB 

2785-2786,  2770-2771,  2774,  2776,  2990, 

2992 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  AirPorce 
Property  Number  18199720006 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  2460-2468 
F.E.  Wan^n  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  18199830018 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

9  Bldgs. 

F.E.  Wan-en  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2469,  2470.  2508-2511.  2520,  2523. 

2528 
Landholding  Agency:  Air  Force 
Property  Number  18199830019 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2471-2472.  2502,  2504-2507,  2544 
Landholding  Agency:  Air  Force 
Property  Number  18199830020 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

8  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2473.  2500,  2503,  2547,  2557,  2601, 

2613,  2625 
Landholding  Agency:  Air  Force 
Property  Number  18199830021 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

9  Bldgs. 


11672 


Federal  Register / Vol.  65,  No.  43 /Friday,  March  3,  2000 /Notices 


WY  82005-5000 
535-2536,  2538, 


F.E.  Warren  AFB 
Cheyenne  Co:  Lciramie 
Location:  2512,  2514-: 

2525 
Landholding  Agency: 
Property  Number  181^830022 
Status:  Unutilized 
Reasons:  Secured  Are^  Elxtensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 
Cheyenne  Co:  Laramie 
Location:  2513,  2530. 

2707,  2720,  2750 
Landholding  Agency:  Air  Force 
Property  Number  18isi9830023 
Status:  Unutilized 
Reasons:  Secured  Are4  Extensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 
Cheyenne  Co:  Laramie 
Location:  2526,  2527 

2610,  2612 
Landholding  Agency;  Air  Force 
Property  Number  181819830024 
Status:  Unutilized 
Reasons:  Secured  Are4  Extensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 
Cheyerme  Co:  Laramie 
Location:  2529,  2531 

2540-2343 
Landholding  Agency:  Xir  Force 
Property  Number  181^830025 
Status:  Unutilized 
Reasons:  Secured  Are4  Extensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 
Cheyenne  Co:  Laramie 
Location:  2545.  2546. 
Landholding  Agency: 
Property  Number  1819(9830026 
Status:  Unutilized 
Reasons:  Secured  Are4  Extensive 
deterioration 

9  Bldgs. 

F.E.  Warren  AFB 
Cheyenne  Co:  Laramie 
Location:  2555,  2556, 

2609.  2611 
Landholding  Agency:  Air  Force 
Property  Number:  181^9830027 
Status:  Unutilized 
Reasons:  Secured  Are4  Extensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 
Cheyenne  Co:  Laramie 
Location:  2560.  2561, 

2702,  2704,  2705 
Landholding  Agency: 
Property  Number:  181$9830028 
Status:  Unutilized 
Reasons:  Secured  Are^  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 
Cheyenne  Co:  Laramie 
Location:  2614,  2616, 

2714,2722 
Lcmdholding  Agency:  Air  Force 
Property  Number:  181^9830029 


WY  82005-5000 
517,2418,  2519,2524, 

Ur  Force 


WY  82005-5000 
::537,  2606,2626,  2700, 


WY  82005-5000 
;  532-2534,  2439,2608, 


WY  82005-5000 
548-2554 
,  Ur  Force 


WY  82005-5000 

559,  2603,  2605,  2607, 


WY  82005-5000 

600,  2602,  2604,  2701, 

Vir  Force 


WY  82005-5000 
2618,  2620,  2622,  2624. 


Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

6  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2615,  2617,  2619.  2621,  2623.  2627 

Landholding  Agency:  Air  Force 

Property  Number:  18199830030 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Location:  2706,  2708-2713,  2715,  2716 
Landholding  Agency:  Air  Force 
Property  Number:  18199830031 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

9  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2717,  2719,  2721,  2727,  2728,  2751, 

2753,2757,2759 
Landholding  Agency:  Air  Force 
Property  Number:  18199830032 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

10  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2723-2726,  2752,  2754-2756,  2758, 

2703 
Landholding  Agency:  Air  Force 
Property  Number:  18199830033 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

4  Bldgs. 

F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 

Location:  2739,  2740,  2760.  2761 

Landholding  Agency:  Air  Force 

Property  Number:  18199830034 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  919 
F.E.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199930015 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  95 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  97199110004 
Status:  Unutilized 

Reason:  Sewage  digester  for  disposal  plant 
Bldg.  96 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  97199110005 
Status:  Unutilized 
Reason:  Pump  house  for  sewage  disposal 

plant 


Structure  99 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  97199110006 
Status:  Unutilized 

Reason:  Mechanical  screen  for  sewage 
disposal  pi 

Structure  100 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  97199110007 

Status:  Unutilized 

Reason:  Dosing  tank  for  sewage  disposal 

plant. 
Structure  101 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  97199110008 
Status:  Unutilized 
Reason:  Chlorination  chamber  for  sewage 

disposal 
Bldg.  97,  Medical  Center 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  97199410011 
Status:  Unutilized 
Reason:  Sewage  disposal  plant 
Structure  98,  Medical  Center 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  97199410012 
Status:  Unutilized 
Reason:  Sludge  bed/sewage  disposal  plant 

Bldg.  80 

Medical  Center 

Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  97199840001 

Status:  Unutilized 

Reasons:  Floodway  Extensive  deterioration 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010430 
Status:  Unutilized 
Reasons:  Isolated  area.  Not  accessible  by 

road,  Isolated  and  remote  area;  Arctic 

environ 
Lake  Louise  Recreation 
21  CSG-DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  18199010431 
Status:  Unutilized 
Reasons:  Isolated  area,  Not  accessible  by 

road.  Isolated  and  remote  area;  Arctic 

coast. 
Nikolski  Radio  Relay  Site 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
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Property  Number:  18199010432 

Status:  Unutilized 

Reasons:  Isolated  area.  Not  accessible  by 

road.  Isolated  and  remote  area;  Arctic 

coast. 

Russian  Creek  Aggregate  Site 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  87199440025 
Status:  Excess 
Reason:  Floodway 
Sargent  Creek  Aggregate  Site 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT  . 
Property  Number:  87199440026 
Status:  Excess 
Reason:  Floodway 

Land — Sanak  Island 

106+  acres 

Sanak  Island  Co:  Sanak  Harbor  AK 

Landholding  Agency:  DOT 

Property  Number:  87199640003 

Status:  Unutilized 

Reason:  Inaccessible 

Arizona 

58  acres 

VA  Medical  Center 

500  Highway  89  North 

Prescott  Co:  Yavapai  AZ  86313- 

Landholding  Agency:  VA 

Property  Number:  97190630001 

Status:  Unutilized 

Reason:  Floodway 

20  acres 

VA  Medical  Center 

500  Highway  89  North 

Prescott  Co:  Yavapai  AZ  86313- 

Landholding  Agency:  VA 

Property  Number:  97190630002 

Status:  Underutilized 

Reason:  Floodway 

Florida 

Land 

MacDill  Air  Force  Base 

6601  S.  Manhattan  Avenue 

Tampa  Co:  Hillsborough  FL  33608- 

Landholding  Agency:  Air  Force 

Property  Number:  18199030003 

Status:  Excess 

Reason:  Floodway 

Land — approx.  220  acres 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440018 

Status:  Underutilized 

Reasons:  Floodway,  Seciu-ed  Area 

Wildlife  Sanctuary,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number:  97199230004 

Status:  Underutilized 

Reason:  Inaccessible 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 


Andrews  AFB  CO;  Prince  Georges  MD 

20613- 
Landholding  Agency:  Air  Force  Base 
Property  Number:  18199010263 
Status:  Underutilized 
Reason:  Secured  Area 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw  MI  48198- 

Location:  549  Ft.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number:  87199120006 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone 

Minnesota 

VAMC 

VA  Medical  Center 

4801  8th  Street  No. 

St.  Cloud  Co:  Stems  MN  56303- 

Landholding  Agency:  VA 

Property  Number:  97199010049 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
3.85  acres  (Area  #2) 
VA  Medical  Center 
4801  8th  Street  No. 
St.  Cloud  Co:  Stearns  MN  56303- 
Landholding  Agency:  VA 
Property  Number:  97199740004 
Status:  Unutilized 
Reason:  Landlocked 
7.48  acres  (Area  #1) 
VA  Medical  Center 
4801  8th  Street 

St.  Cloud  Co:  Steams  MN  56303- 
Landholding  Agency:  VA 
Property  Number:  97199740005 
Status:  Undemtilized 
Reason:  Secured  Area 

New  Mexico 

Facility  75100 
Holloman  Air  Force  Base 
Co:  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Number:  18199240043 
Status:  Unutilized 
Reason:  Secured  Area 

New  York 

Tract  1 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  97199010011 
Status:  Unutilized 
Reason:  Secured  Area 
Tract  2 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  97199010012 
Status:  Underutilized 
Reason:  Secured  Area 
Tract  3 


VA  Medical  Center 

Bath  Co:  Steuben  NY 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  97199010013 
Status:  Underutilized 
Reason:  Secured  Area 

Tract  4 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  97199010014 
Status:  Unutilized 
Reason:  Secured  Area 

North  Dakota 

0.23  acres 

Minot  Middle  Market  Annex 

Co:  Ward  ND  58705- 

Landholding  Agency:  Air  Force 

Property  Number:  18199810001 

Status:  Unutilized 

Reason:  Within  airport  mnway  clear  zone 

South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  City,  SD 

IVz  miles  south  of  Highway  44 

Co:  Shannon  SD 

Landholding  Agency:  Air  Force 

Property  Number:  18199210003 

Status:  Unutilized 

Reason:  Secured  Area 

Utah 

10.24  acres 

Southern  Utah  Communication  Site 

Salt  Lake  UT 

Landholding  Agency:  Air  Force 

Property  Number:  18199810002 

Status:  Unutilized 

Reason:  Inaccessible 

Washington 

Fairchild  AFB 

SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  18199010137 

Status:  Unutilized 

Reason:  Secured  Area 

Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 

LocatiSn:  NW  corner  of  base 

Landholding  Agency:  Air  Force 

Property  Number:  18199010138 

Status:  Unutilized 

Reason:  Secured  Area 

Tract  B-201 

Geiger  Heights  Lagoon 

Spokame  Co:  WA  99210- 

Landholding  Agency:  Air  Force 

Property  Number:  18199930014 

Status:  Excess 

Reason:  No  public  access. 

(FR  Doc.  00-4837  Filed  3-2-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

RIN  0596-AB67 

National  Forest  System  Road 
Management 


AGENCY:  Forest 

ACTION:  Notice;  oveflview 


Service,  USDA. 

of  proposals. 


necesi  lary 
hich 
tie 


summary:  The  Fore^ 
concluded  that  it 
review  its  forest  roaii 
This  action  is 
the  road  system,  w 
emphasis  areas  in 
Resource  Agenda, 
future  management 
National  Forest 
for  safe  public  use; 
economical  and 
within  likely  budget 
extent  practicable 
adverse  environmei^al 
Accordingly,  the 
notice  of  proposed 
transportation  syste^ 
part  212  and  of 
revisions  to  Forest 
administrative  direc  t 
are  published  separ;  t 
today's  Federal 

The  Forest  Servic(  i 
comments  on  these 
consider  those 
development  of  the 
administrative  pol 
will  publish  in  the 
DATES:  Comments 
writing  by  May  2,  2dOO. 
ADDRESSES:  Send  wi  itten  ( 
USFS  CAET,  Attention 
221090,  Salt  Lake 
roads/wo caet-; 

All  comments 
names  and  addresse^ 
are  placed  in  the  reqord 
available  for  public 
copying  at  Forest 
201  14th  Street  SW 
20250.  Persons  wisl^ng 
comments  are 
205-1400  to  facilitafe 


Service  has 
m<ist  thoroughly 
system  policy, 
to  ensure  that 
is  one  of  four 
agency's  Natural 
nieets  current  and 
objectives  for 
System  lands;  provides 

i  Hows  for 
effi^^ient  management 
levels;  and,  to  the 
causes  minimum 
impacts. 
Forest  Service  gives 
revisions  to  its 
rules  at  36  CFR 
prodosed  corollSry 
Sjervice 
ives.  Both  notices 
ely  in  this  part  of 
iter. 

invites  written 
ociiments  and  will 
comifaents  in 

inal  rule  and  final 
that  the  agency 
federal  Register. 
m  ust  be  received  in 


hey 


INFORMATION 


FOR  FURTHER 

Heidi  Valetkevitch, 
Communication,  20;; 


comments  to 
Roads,  P.O.  Box 
UT  84122  or  to 
fed. us. 

,  including 
when  provided, 

and  are 
nspection  and 

headquarters, 
Washington,  D.C. 
to  inspect  the 
to  call  202- 
building  entrance. 
CONTACT: 
I  Dffice  of 
-205-0914. 


Cty 
-slc€  fs 
rec(  (ived 


Se  rvice  i 


encot  raged 


SUPPLEMENTARY  INFO  FtMATION: 


resou  rce 


Background 

Few  natural 
years  have  attracted 
scrutiny  as  the  management 
Forest  Service  road 
can  have  adverse  innfeact 
watersheds,  especia. 
maintained.  Few  m^ks 
more  lasting  than 


issues  in  recent 
as  much  public 

of  the 
i  ystem.  Forest  roads 

s  on 
ly  if  poorly 

on  the  land  are 
ro^ds.  Yet,  forest 


roads  are  essential  for  forest  use  and 
often  serve  as  the  backbone  of  rural 
transportation  networks. 

The  estimated  380,000  miles  of 
classified  Forest  Service  roads  on 
National  Forest  System  lands  are 
extensive  and  diverse.  Most  of  the 
existing  road  system  was  built  over  the 
last  50  years  for  timber  harvest  and  log 
removal.  In  the  decades  after  World  War 
n,  logging  traffic  tripled,  peaking  in 
1990.  But  when  timber  harvests  on  the 
national  forests  declined  in  the  1990's, 
logging  traffic  fell  to  1950  levels.  By 
contrast,  recreation  forest  road  use  has 
grown  to  13  times  its  1950  rate.  Driving 
for  pleasure  is  the  single  largest 
recreational  use  of  Forest  Service 
managed  lands,  constituting  35.8 
percent  of  all  recreation  in  1996.  In 
summer,  recreation  drivers  on  the 
national  forests  account  for  13.6  million 
vehicle-miles  per  day.  The  outlook  is  for 
recreational  road  use  to  grow  by  an 
additional  64  percent  by  the  year  2045. 

Managers  today  must  wrestle  with 
many  complicated  forest  road  issues. 

Environmental  damage.  The  negative 
effects  on  the  landscape  of  constructing 
new  roads,  deferring  maintenance,  and 
decommissioning  old  roads  are  well 
documented.  Unwanted  or  non-native 
plant  species  can  be  transported  on 
vehicles  and  clothing  by  users  of  roads, 
ultimately  displacing  native  species. 
Roads  may  fragment  and  degrade  habitat 
for  wildlife  species  and  eliminate  travel 
corridors  of  other  species.  Poorly 
designed  or  maintained  roads  promote 
erosion  and  landslides,  degrading 
riparian  and  wetland  habitat  through 
sedimentation  and  changes  in 
streamflow  and  water  temperature,  with 
associated  reductions  in  fish  habitat  and 
productivity.  Also,  roads  allow  people 
to  travel  into  previously  difficult  or 
impossible  to  access  areas,  resulting  in 
indirect  impacts  such  as  ground  and 
habitat  disturbance,  increased  pressure 
on  wildlife  species,  increased  litter, 
sanitation  needs  and  vandalism,  and 
increased  frequency  of  human-caused 
fires. 

Substandard  roads.  Many  roads  on 
the  national  forests  do  not  meet  current 
standards  for  safety  and  environmental 
protection.  Many  of  these  are  classified 
roads  that  have  not  been  properly 
maintained  for  a  variety  of  reasons. 
Some  were  crudely  pioneered  by  early 
settlers.  Others  were  planned  for 
temporary  access  but  never  closed.  Still 
others  evolved  from  tracks  made  by  off- 
road  vehicles.  Due  to  their  haphazard 
natxire,  unclassified  roads  have  far  more 
adverse  impacts  on  the  environment 
than  do  permanent,  properly  planned 
forest  roads  that  are  well  engineered  and 
maintained.  While  the  agency  estimates 


more  than  60,000  miles  of  unauthorized, 
implanned,  and  temporary  roads  exist 
on  National  Forest  System  lands,  a 
complete  inventory  of  unclassified 
roads  is  needed  to  identify  roads  which 
should  be  decommissioned. 

Roadless  areas.  The  National  Forest 
System  has  more  than  50  million  acres 
of  inventoried  roadless  areas.  These 
areas  were  inventoried  through  a 
national  roadless  area  review  in  the 
1970's  (RARE  II)  or  through  subsequent 
regional  and  local  forest  planning 
activities.  A  further  refinement  of 
roadless  area  acres  may  occur  through 
the  agency's  roadless  initiative  begim 
October  19,  1999.  Because  building  a 
road  in  a  roadless  area  often  has  an 
irreversible  impact,  the  public  debate 
over  road  building  and  other  uses  of 
these  roadless  areas  has  persisted. 
Through  public  participation  in  forest 
planning  and  project-level  proposals, 
through  appeals  and  litigation,  as  well 
as  through  public  forums  over  the  last 
decade,  the  Forest  Service  has 
witnessed  the  increasingly  strong  public 
sentiment  that  new  roads  should  not  be 
built  in  the  remaining  roadless  areas. 
Nevertheless,  many  others  believe  that 
these  areas  should  be  available  for  a 
wide  variety  of  uses,  including  road 
construction. 

Additional  facts  related  to  the  nature 
and  scope  of  the  Forest  Service  road 
system,  public  demand,  funding,  and 
the  environmental  impacts  of  roads  are 
in  Appendix  A  at  the  end  of  this  notice. 

The  shift  in  public  use  of  national 
forests  and  changes  in  user  expectations 
require  new  approaches  to  deciding  the 
appropriate  extent,  use,  and  standards 
of  the  Forest  Service  road  system. 
Current  funding  is  inadequate  to 
maintain  all  Forest  Service  roads  to 
their  intended  safety,  service,  and 
environmental  standards.  Therefore,  to 
continue  to  effectively  manage  the 
Forest  Service  road  system,  the  agency 
must  carefully  consider  the  extent  of  the 
system  and  applicable  safety,  service, 
and  environmental  standards,  as  well  as 
explore  new  funding  sources. 

On  January  28, 1998,  in  an  Advance 
Notice  of  Proposed  Rulemaking  (63  FR 
4350),  the  Forest  Service  announced  its 
intent  to  revise  regulations  concerning 
management  of  the  national  forest 
transportation  system.  Simultaneously, 
the  Forest  Service  published  a  proposed 
interim  rule  (63  FR  4351)  to  temporarily 
suspend  permanent  and  temporary  road 
construction  and  reconstruction  in 
certain  unroaded  areas  of  National 
Forest  System  lands.  The  purpose  of  the 
interim  rule  was  to  take  a  "timeout"  for 
18-months  while  the  Forest  Service 
developed  a  revised  road  management 
policy  and  analytical  tools  to  provide  a 
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more  ecological  approach  to  existing 
and  future  road  needs. 

A  final  interim  rule,  issued  on 
February  12,  1999  (64  FR  7289), 
temporarily  suspended  permanent  and 
temporary  road  construction  and 
reconstruction  in  certain  unroaded  areas 
of  National  Forest  System  lands.  The 
temporary  suspension  is  in  effect  until 
development  of  a  revised  Forest  Service 
road  system  policy,  or  18  months  from 
the  effective  date  of  the  interim  final 
rule,  whichever  is  sooner. 

In  spring  1999,  the  Forest  Service 
conducted  focus  group  meetings  for 
input  from  various  segments  of  the 
public  and  Forest  Service  employees  to 
gather  detailed  ideas  about  the 
development  of  the  agency's  revised 
road  policy.  Led  by  a  facilitator  from 
outside  the  agency,  the  focus  groups 
contributed  the  views  of  specific 
interested  groups,  including  employees, 
regarding  roads  and  transportation  on 
public  lands.  These  ideas  were 
considered  along  with  the  wide  range  of 
public  comments  received  in  response 
to  the  Advanced  Notice  and  the 
proposed  interim  rule  (over  164,000)  in 
developing  the  proposed  long-term  road 
management  rule  and  policy  published 
in  this  part. 

A  summary  of  the  information  the 
Forest  Service  received  from  the  focus 
group  sessions  is  available  at 
www.fs.fed.us/news/roads.  A  complete 
summary  of  the  analysis  of  public 
comments  on  the  Advanced  Notice  of 
Proposed  Rulemaking  is  foiuid  in 
"Proposed  Rulemaking  on 
Administration  of  the  Forest 
Development  Transportation  System — 
Analysis  of  Public  Comments:  Final 
Scoping  Report,"  dated  August  20, 
1998.  This  report  is  available  upon 
request  from  the  Director,  Ecosystem 
Management  Coordination,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090  and  at 
www.fs.fed.  us/news/roads. 

Proposed  Road  Management  Strategy 

The  agency  has  identified  three 
primary  actions  to  help  find  an 
appropriate  balance  between  safe  and 
efficient  access  for  all  forest  road  users 
and  protection  of  healthy  ecosystems: 

1.  Develop  new  analytical  tools  to 
decide  when — and  if — both  new  and 
existing  roads  are  needed  to  meet 
resource  management  objectives. 

2.  Aggressively  decommission 
nonbeneficial  or  unauthorized  roads 
that  are  determined  through  forest 
planning  and  NEPA  and  other  analyses 
to  be  damaging  to  the  environment  or  to 
be  no  longer  necessary  for  achieving 
resource  managing  objectives. 


3.  Maintain  and  improve  those 
important  roads  needed  for  recreation, 
rural  access,  and  the  sustainable  flow  of 
goods  and  services  which  do  not 
compromise  healthy  lands  and  waters. 

To  achieve  these  objectives,  the  Forest 
Service  is  proposing  revisions  to  the 
road  system  rules  at  36  CFR  part  212 
and  to  Forest  Service  administrative 
directives  governing  transportation 
analysis  and  management. 

Proposed  Rule.  The  rules  at  36  CFR 
part  212  govern  administration  of  the 
forest  transportation  system.  The  rules 
address  development  of  transportation 
programs,  construction,  maintenance, 
and  management;  ingress  and  egress; 
access  procurement;  and  road-use 
restrictions. 

To  improve  its  road  management,  the 
Forest  Service  proposes  to  revise  36  CFR 
Part  212  to  shift  the  emphasis  from 
transportation  development  to  managing 
environmentally  soimd  access.  This 
shift  requires  clarification  of 
terminology  associated  with  managing 
the  transportation  system.  The  proposed 
revision  reflects  changes  in  public 
opinion,  demand,  and  use  of  National 
Forest  resources  and  increased 
understanding  and  knowledge  about  the 
adverse  environmental  impacts  of  road 
construction,  reconstruction,  and  the 
lack  of  maintenance.  The  proposed 
revision  of  Part  212  shifts  the  focus  of 
road  management  from  development 
and  construction  of  new  roads  to 
restoring  and  maintaining  those  roads 
needed  to  meet  resource  objectives,  as 
identified  through  land  and  resource 
management  planning,  and 
decommissioning  mmeeded  roads.  The 
proposed  rule  also  includes  a 
requirement  to  use  a  science-based 
transportation  analysis  to  identify  the 
minimum  Forest  Service  road  system 
needed  for  administration,  utilization, 
and  protection  of  National  Forest 
System  lands  and  resources,  while 
providing  safe  and  efficient  travel  and 
minimizing  adverse  environmental 
effects.  This  analysis  is  necessary  to 
identify  and  objectively  consider  the 
environmental,  social,  and  economic 
impacts  of  proposed  road  construction, 
reconstruction,  and  decommissioning  at 
multiple  scales  in  the  context  of  realistic 
funding  expectations.  The  information 
derived  from  this  analysis  will  also  help 
National  Forest  System  managers  to 
more  strategically  address  priority 
transportation  issues. 

The  notice  of  proposed  rulemaking  is 
published  separately  in  this  part  of 
today's  Federal  Register. 

Proposed  Revisions  to  Forest  Service 
Manual.  In  addition  to  the  proposed 
rule  changes,  the  Forest  Service  has 
identified  several  areas  that  require 


revision  to  its  administrative  direction 
on  roads  in  Forest  Service  Manual 
(FSM)  Title  7700— Transportation 
system  and  Chapter  192(> — Land  and 
Resource  Planning.  These  changes 
would  clarify  terminology  and  direction 
to  provide  the  minimum  forest 
transportation  system  for 
administration,  protection,  and  use 
within  a  context  of  minimizing  adverse 
environmental  impacts  and  restoring 
healthy  ecosystems.  These  proposed 
changes  would  require  a  comprehensive 
transportation  system  inventory  and 
incorporate  a  science-based,  multiple- 
scale  transportation  analysis  into  the 
forest  planning  process.  The  inventory 
and  analysis  will  allow  more  careful 
consideration  of  decisions  to  construct 
new  roads  or  decommission  old  ones. 
The  proposed  changes  emphasize 
maintenance  of  needed  roads  and 
decommissioning  of  unneeded  roads. 
The  policy  also  provides  for  additional 
consideration  and  protection  of 
unroaded  area  values  in  the  land  and 
resource  planning  management  process. 

The  notice  of  the  proposed  revisions 
to  FSM  7700  and  1920  are  published 
separately  elsewhere  in  this  part  of 
today's  Federal  Register. 

New  Analysis  Process 

The  Forest  Service  must  balance  the 
need  for  agency  and  public  access 
against  the  environmental  costs 
associated  with  road  construction  and 
reconstruction.  To  accompUsh  this. 
Forest  Service  researchers  and  resource 
specialists  have  developed  an 
integrated,  science-based  roads  analysis 
process  that  allows  objective  evaluation 
of  the  environmental,  social,  and 
economic  impacts  of  proposed  road 
construction,  reconstruction, 
maintenance,  and  decommissioning. 

A  science-based  road  analysis  process 
recently  developed  and  tested  by  the 
Forest  Service  is  entitled  Roads 
Analysis:  Informing  Decisions  About 
Managing  the  National  Forest 
Transportation  System  (USDA  Forest 
Service,  1999.  Misc.  Rep.  FS-643). 

This  road  analysis  processs  conujrises 
six  steps  aimed  at  producing  n^afed 
information  and  maps.  The  steps  are  as 
follows: 

•  Step  1 — Setting  up  the  analysis. 

•  Step  2 — Descrioing  the  Situation. 
i.e..  the  existing  road  system  in  relation 
to  current  forest  plan  direction. 

•  Step  3 — Identify  ing  issues. 

•  Step  4 — Assessing  henefits, 
problems,  and  risks. 

•  Step  5 — Describing  management 
opportunities,  establishing  priorities, 
and  formulating  technical 
recommendations  that  respond  to  issues 
and  effects. 
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•  Step  6 — Repi  )rting 
maps  and  suppoi  ting 
important  for  ma  dng 
future  characteristics 
and  changes  to 
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Implementing  i  tiis  proposed  road 
management  stral  egy  would  improve 
service  to  users,  [rotect  environmental 
values,  enhance  {  ublic  safety,  mitigate 
environmental  in  pacts,  promote  viable 
local  communities,  and  boost  credibility 
of  our  natural  res  )urce  management. 
Reviewers  are  asl  ed  to  review  the 
proposed  rule  and  proposed  policy 
which  follow  anc  to  provide  the  agency 
with  comments,  i  i  table  follows  as 
Appendix  B  whic  h  may  help  reviewers 
understand  the  o'  erall  strategy  and  how 


the  proposed  rule  and  proposed  policy 
relate. 

Dated:  February  25,  2000. 
Mike  Dombeck, 

Chief 

Appendix  A — Forest  Service  Road 
System  Facts 

1.  The  forest  transportation  system  is 
extensive  and  diverse;  it  includes  an 
estimated  380,000  miles  of  Forest 
Service  roads.  Public  roads,  such  as 
State  and  county  roads,  and  private 
roads  maintained  by  others  on  National 
Forest  System  lands,  also  exist. 

a.  Approximately  one-fouirth  (22 
percent)  of  all  Forest  Service  roads  serve 
passenger  car  use. 

b.  Over  one-half  (55  percent)  of  all 
Forest  Service  roads  are  maintained  for 
high-clearance  vehicle  use. 

c.  Approximately  one-fourth  (23 
percent)  of  all  Forest  Service  roads  are 
closed  to  highway  use  by  the  public. 
Closed  roads  may  be  used  for  a  variety 
of  recreation  uses,  and  for  forest 
administration  and  protection. 

d.  Currently,  Forest  Service 
inventories  have  identified  at  least 
60,000  miles  of  imclassified  roads 
including  temporary  roads  and  roads 
that  were  never  planned,  built,  or 
maintained  to  safety,  service,  and 
environmental  standards.  It  is 
anticipated  that  future  inventories  will 
verify  the  existence  of  substantially 
more  miles  of  unclassified  roads. 

e.  More  than  7,000  bridges  on  Forest 
Service  roads  exist;  three-fourths  of 
these  are  on  the  roads  serving  passenger 
car  use. 

f.  In  1998,  new  construction  of  Forest 
Service  roads  was  215  miles  or  .06 
percent  of  the  total  Forest  Service  road 
system.  New  construction  has  trended 


downward  annually  from  2,310  miles  in 
1988. 

2.  While  a  significant  portion  of  the 
192  million  acres  of  the  National  Forest 
System  is  roaded,  a  significant  and 
ecologically  critical  portion  remains 
unroaded. 

a.  Some  34.7  million  acres  are 
currently  designated  as  wilderness; 
approximately  6  million  acres  were 
proposed  for  wilderness  designation  in 
forest  plans. 

b.  The  National  Forest  System  has  an 
estimated  50  million  acres  of  roadless 
Areas  are  inventoried  through  national 
roadless  area  review  in  the  1970's 
(RARE  11)  or  through  subsequent 
regional  and  local  forest  planning 
activities. 

3.  Current  funding  is  inadequate  to 
maintain  all  the  existing  roads  to 
intended  safety,  service,  and 
environmental  standards  tg  permit 
efficient  and  safe  use,  while  mitigating 
adverse  environmental  impacts. 

a.  The  Forest  Service  has  available 
only  about  20  percent  of  funds 
necessary  to  fully  maintain  Forest 
Service  roads  to  intended  safety, 
service,  and  environmental  standards. 
As  a  result,  roads  not  fully  maintained 
become  restricted  to  use  by  high 
clearance  vehicles  or  are  gated. 

b.  The  backlog  of  deferred  road 
maintenance  and  reconstruction  needs 
on  Forest  Service  roads  is  $8.4  billion. 
This  backlog  is  due  to  the  age  of  the 
arterial  and  collector  roads  (three- 
fourths  are  over  50-years  old),  heavy 
use,  and  the  lack  of  regular 
maintenance. 

c.  From  1991  to  1997,  the  Forest 
Service  decommissioned  an  average  of 
2,700  miles  of  roads  per  year. 
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AGRICULTURE 


261,  and  295 


Administration  of  he  Forest 
Development  Transportation  System; 
Prohibitions;  Use  jof  Motor  Vehicles  Off 
Forest  Service  Rokls 


Set  vice 


agency:  Forest 
ACHON:  Notice  of 
request  for  commeht 


USDA. 
{Proposed  rulemaking; 


osed  rule  would 
onceming  the 

aintenance,  and 
national  forest 
This  action  is 


em 


summary:  This  pr 
revise  regulations 
development,  use, 
management  of  tht 
transportation  syst 
needed  to  reflect  changes  in  public 
demand  and  use  oi  National  Forest 
resources;  to  better^  consider  scientific 
information  about  the  adverse 
environmental  impacts  of  road 
construction;  and  flo  efficiently  meet 
present  and  future  Imanagement 
objectives  in  balani:e  with  available 
funding.  In  concer  with  the  proprased 
revision  of  Forest  J  Service  road  system 
administrative  di«  ction  published 
elsewhere  in  this  part  of  today's  Federal 
Register,  this  rule  ivill  help  ensure  that 
additions  to  the  Fc  rest  Service  road 
system  are  those  d'  jemed  essential  for 
National  Forest  Sy  stem  resource 
management  and  i  se;  that,  to  the  extent 
practicable,  constriction, 
reconstruction,  ani  1  maintenance  of 
roads  will  minimi:  :e  adverse 
environmental  im|  lact;  and,  finally,  that 
unneeded  roads  are  decommissioned 
and,  where  indicated,  ecological 
processes  are  restored.  The  substantive 
changes  are  proponed  to  part  212.  which 
addresses  the  fores  t  transportaiton 
system.  Proposed  i  evisions  to  parts  261 
and  295  are  solely  to  conform 
terminology  to  tha ;  proposed  to  part 
212.  The  Forest  Se  -vice  invites  written 
comments  and  wil ;  analyze  and 
consider  those  coc  unents  in 
development  of  th  ?  final  rule. 
DATES:  Comments  must  be  received  in 
writing  by  May  2,  2000. 
ADDRESSES:  Send  i  vritten  comments  to 
USFS  CAET.  Atteiition:  Roads.  P.O.  Box 
221090,  Salt  Lake  :ity.  UT  84122. 
Send  comments  electronically  to 

roads/wo caet-sL  :®fs.fed.  us.  All 

comments  receive  1,  including  names 
and  addresses  wh(  n  provided,  are 
placed  in  the  recoi  d  and  are  available 
for  public  inspect]  on  and  copying  at 
Forest  Service,  20    14th  Street  SW. 
Washington,  D.C.  50250.  Persons 
wishing  to  insped  the  comments  are 


encouraged  to  call  202-205-1400  to 
facilitate  building  entrance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Valetkevitch.  Office  of 
Communication.  202-205-0914. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  28,  1998,  in  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
(63  FR  4350),  the  Forest  Service 
annoimced  its  intent  to  revise 
regidations  concerning  management  of 
the  national  forest  transportation 
system.  Simultaneously,  the  Forest 
Service  published  a  proposed  interim 
rule  (63  FR  4351)  to  temporarily 
suspend  permanent  and  temporary  road 
construction  and  reconstruction  in 
certain  unroaded  areas  of  National 
Forest  System  lands.  The  purpose  of  the 
interim  rule  was  to  take  a  "timeout"  for 
18  months  while  the  Forest  Service 
developed  a  new  long-term  road 
management  policy  and  new  analytical 
tools  to  provide  a  more  ecological 
approach  to  analyzing  existing  and 
future  road  needs. 

A  final  interim  rule,  issued  on 
February  12,  1999,  (64  FR  7289). 
temporarily  suspended  permanent  and 
temporary  road  construction  and 
reconstruction  in  certain  unroaded  areas 
of  National  Forest  System  lands.  The 
temporary  suspension  is  effective 
pending  development  of  a  revised  forest 
transportation  system  policy,  or  18 
months  from  the  effective  date  of  the 
interim  final  rule,  whichever  is  sooner. 

Section-by-Section  ExplasatioB  of 
Proposed  Revisions  to  36  CFR  Part  212 

The  Forest  Service  proposes  to  revise 
36  CFR  part  212  to  shift  the  emphasis 
from  transportation  development  to 
managing  access  within  the  capability  of 
the  land.  The  proposed  revision  reflects 
changes  in  public  opinion,  demand,  and 
use  of  National  Forest  resources  and 
considers  not  only  possible  economic 
and  social  benefits  associated  with  road 
construction  and  use  but  also  scientific 
information  about  the  adverse 
environmental  impacts  of  road 
construction.  In  the  proposed  revision, 
emphasis  is  placed  on  providing 
administrative  and  public  access  and 
safety  within  a  context  of  maintaining 
and  restoring  healthy  ecosystems.  The 
proposal  shifts  the  focus  of  road 
management  from  development  and 
construction  of  new  roads  to 
maintaining  needed  roads  and 
decommissioning  unneeded  roads. 

Proposed  Change  in  Nomenclature. 
Consistent  with  the  intent  to  shift 
emphasis  from  road  development  to 
environmentally  sound  access,  the  term 


"forest  development  transportation"  is 
revised  throughout  Part  212  to  remove 
the  word  "development." 

Proposed  §212.1  Definitions.  The 
term  "forest  transportation  plan"  is 
revised  to  refer  to  "forest  transportation 
atlas"  to  more  clearly  reflect  the  nature 
and  intent  of  this  document.  Also, 
definitions  are  added  for  "road, 
imclassified  road,  and  classified  road." 
These  terms  are  necessary  to  understand 
and  implement  the  requirements  of 
proposed  §  212.5  regarding  the 
minimiun  Forest  Service  road  system. 
The  proposed  definition  of  a  road  is  a 
"A  motor  vehicle  travelway  over  50 
inches,  unless  classified  and  managed 
as  a  trail.  A  road  may  be  classified  or 
imclassified."  The  50-inch  dimension 
was  derived  to  generally  distinguish 
between  the  largest  of  the  motorized 
trail  vehicles  and  the  smallest  of  the 
highway  vehicles.  This  definition  would 
permit  some  trails  to  be  over  50  inches 
wide  as  long  as  they  are  classified  and 
managed  as  a  trail.  The  terms 
"classified"  and  "imclassified"  as  used 
in  the  context  of  Forest  Service  roads 
are  somewhat  new.  The  term 
"unclassified"  was  first  used  in  the 
September  1998  draft  report,  "The 
National  Forest  Road  System  and  Its 
Use,"  which  was  posted  on  the 
Worldwide  Web  www.fs.us/new/roads. 
Its  intent  was  to  identify  for 
management  and  analysis  purposes  the 
existence  of  those  roads  that  were  not 
intended  to  be  a  part  of  the  permanent 
transportation  system.  The  term 
"classified  road"  was  used  in  the 
Temporary  Suspension  of  Road 
Construction  and  Reconstruction  in 
Unroaded  Areas  Interim  Rule.  36  CFR 
part  212  (64  FR  7289;  Feb.  12,  1999)  to 
describe  those  roads  that  were 
constructed  or  maintained  for  long-term 
highway  use.  These  definitions  were 
also  used  in  the  Road  Analysis  Report 
(August  1999).  Finally,  the  definitions 
for  the  terms  classified,  unclassified, 
and  road  as  used  in  this  proposal  have 
been  modified  slightly  for  clarity  and  to 
reflect  comments  received.  The 
proposed  new  road  terms  and  their 
definitions  are  not  intended  to  have  an 
effect  on  the  disposition  of  particular 
roads,  only  on  how  they  are 
characterized  for  the  purposes  of 
analysis  and  for  documentation  in  the 
forest  transportation  atlas. 

Proposed  §  212.2  Forest 
Transportation  Program.  The  proposed 
rule  would  revise  this  section  to  update 
and  clarify  the  required  information  to 
be  collected  and  displayed  in  the  forest 
transportation  atlas  (formerly  called  the 
transportation  plan).  Additionally,  the 
section  would  require  the  use  of  a 
science-based  analysis  to  identify 
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needed  transportation  facilities.  The 
proposed  rule  also  would  remove 
paragraph  (c),  which  addresses 
allocation  of  funds,  because  the  statute 
on  which  this  paragraph  was  based  has 
been  repealed. 

Proposed  §212.5  Road  System 
Management.  This  section  of  the 
proposed  rule  would  direct  agency 
officials  to  identify  the  minimum 
transportation  system  needed  to 
administer  and  protect  National  Forest 
System  lands  using  a  science-based 
transportation  analysis  and  recognizing 
likely,  realistic  funding  estimates. 
Previously,  forest  transportation  policy 
focused  on  road  development  and 
maintenance,  and  only  limited  attention 
has  been  paid  to  "decommissioning" 
roads.  Given  the  shift  in  the  focus  of 
road  management,  new  direction  is 
needed  to  ensiu-e  that  agency  officials 
identify  and  decommission  unneeded 
roads.  This  proposed  revision  to  §  212.5 
would  require  that  if  roads  are 
determined  to  be  unneeded,  priority 
should  be  given  to  decommissioning 
those  roads  that  pose  the  greatest  risk  of 
environmental  damage. 

The  proposed  rule  does  not  establish 
any  specific  science-based  analysis  as 
the  standard  to  be  used;  rather,  it 
preserves  Forest  Service  flexibility  to 
further  describe  science-based 
transportation  analysis  in  conjunction 
with  other  ecosystem  analyses  and  to 
adjust  the  process  in  response  to  new 
scientific  knowledge  of  road  and 
resource  management  interactions. 
Science-based  road  analysis  is  discussed 
further  in  the  proposed  administrative 
direction  published  elsewhere  in  this 
part  of  today's  Federal  Register. 

Proposed  Conforming  Amendments  to 
36  CFR  Parts  261  and  295 

The  rules  at  36  CFR  part  261  give 
notice  of  prohibited  acts  on  National 
Forest  System  lands.  There  are 
numerous  references  in  these 
prohibitions  to  "forest  transportation 
development  roads."  This  proposed  rule 
would  remove  the  term  "development" 
from  various  sections  to  conform  the 
terminology  to  that  proposed  in  part 
212.  Also,  the  rules  at  36  CFR  part  295 
govern  use  of  motor  vehicles  off  forest 
development  roads.  This  proposed  rule 
woidd  remove  the  term  "development" 
from  the  heading  and  sections  of  Part 
295  to  conform  the  terminology  to  that 
proposed  in  Part  212.  No  substantive 
revisions  are  proposed  to  these  parts. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  (E.O.)  12866  on  Regulatory 
Planning  and  Review.  The  Office  of 


Management  and  Budget  (OMB)  has 
determined  that  this  is  a  significant  rule 
as  defined  by  E.O.  12866  because  of  the 
importance  of  the  Forest  Service  road 
system  and  the  level  of  public  interest 
expressed  in  the  promulgation  of  the 
interim  rule.  Accordingly,  OMB  has 
reviewed  this  proposed  rule.  A  cost- 
benefit  analysis  has  been  prepared  as 
part  of  the  environmental  assessment  on 
this  proposal. 

The  basic  approach  is  to  issue  new 
regulations  consistent  with  emerging 
road  management  policy  which 
encourages  investing  limited  road 
management  funds  in  a  transportation 
system  that  best  serves  the  current  and 
anticipated  management  objectives  and 
public  uses  of  National  Forest  System 
lands.  This  new  policy  emphasizes 
investing  in  the  process  of 
decommissioning  lumeeded  roads  and 
reconstructing  and  maintaining  the  most 
heavily  used  roads.  New  road 
construction  must  be  supported  by 
rigorous  analysis.  Agency  road 
management  costs  are  not  expected  to 
change.  Although  this  rule  requires  that 
the  Agency  use  a  new  science-based 
roads  analysis  when  making  decisions 
about  road  construction,  the  Agency 
currently  conducts  some  transportation 
analysis  in  the  context  of  NEPA 
requirements  or  other  forest  planning 
assessments.  Thus,  the  Agency  does  not 
expect  an  incremental  increase  of 
administrative  costs  due  to  new 
administrative  requirements  under  this 
proposal.  Most  of  the  economic  effects 
have  not  been  quantified.  They  have 
been  discussed  and  evaluated  on  a 
qualitative  basis.  Timber  harvesting  is 
an  exception  where  quantitative  data 
was  reasonably  available.  A  summary  of 
the  economic  effects  of  the  proposed 
change  in  road  management  strategy  are 
as  follows: 

Roaded  Areas:  The  difiierences 
between  the  no  action  alternative  and 
the  proposed  action  alternative  tend  to 
be  minor.  No  significant  difference  in 
economic  benefits  or  costs  is  expected 
for  ease  of  access,  public  safety,  law 
enforcement,  timber  management,  and 
wilderness  or  heritage  resources. 
Potential  positive  economic  effects  are 
expected  for  fire  management,  insect 
and  disease  management,  noxious  weed 
control,  water  and  air  quality,  wildlife 
and  fish  values,  and  passive  use  values. 
These  positive  effects  result  fi-om  road 
decommissioning.  Different  types  of 
recreation  use  are  affected  in  different 
ways — some  positive  and  some 
negative. 

Roadless  Areas  (inventoried  roadless 
and  other  unroaded  areas):  The 
differences  between  the  no-action 
alternative  and  the  proposed  action 


alternative  would  be  greatest  during  the 
transition  phase.  No  differences  are 
expected  for  access,  public  safety,  and 
law  enforcement.  The  only  negative 
effects  expected  diuing  the  transition 
period  would  be  from  reduced  timber 
harvest  and  mineral  exploration  and 
extraction.  If  all  road  construction  were 
delayed  during  the  transition  in  all  of 
the  roadless  areas,  the  maximum 
potential  total  reduction  in  timber 
harvest  would  be  351  million  board  feet 
of  timber  per  year.  The  cost  associated 
with  this  reduced  timber  harvest  would 
be  $42  million  annually.  Also  lost,  as  a 
result  of  decreased  timber  production, 
would  be  approximately  3,700  jobs  and 
$10  million  in  payments-to-states  each 
year.  This  loss  in  payments-to-states 
would  be  partially  offset  by  Payments  in 
Lieu  of  Taxes.  Positive  effects  are 
expected  for  fire  prevention,  insect  and 
disease  management,  noxious  weeds, 
watershed  and  air  quality,  wildfife  and 
fish,  wilderness,  and  passive  use  values. 
These  positive  effects  result  from  lack  of 
new  road  development.  The  effects  on 
recreation  and  heritage  resources  are 
complex  and  ambiguous  and  depend 
upon  the  type  of  activity — some  are 
positive  and  some  are  negative.  Less 
access  reduces  the  level  of  participation. 
However,  the  quality  of  wilderness  type 
recreation  use  is  protected  and 
vandalism  of  heritage  sites  is  lessened. 

In  simunary,  the  proposed  regiUations 
will  permit  a  reallocation  of  funds  to 
management  activities  that  are 
consistent  with  present  resource 
management  direction.  While  the 
agency  could  not  quantify  or  monetize 
many  of  the  impacts  of  this  proposed 
rule,  the  agency  thoroughly  considered 
both  the  potential  quantified  and 
qualitatively-discussed  costs  and 
benefits.  Pursuant  to  requirements  of 
Executive  Order  12866,  the  agency 
carefully  assessed  alternative  regulatory 
approaches  and  is  proposing  this  rule 
only  upon  making  a  reasoned 
determination  that  the  benefits  justify 
the  costs.  See  the  "Environmental 
Impact"  section  which  follows  for 
availability  of  the  full  cost-benefit 
analysis. 

This  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  USC  601  et  seq.  This 
proposed  rule  primarily  involves  agency 
terminology  and  broad  principles  to 
guide  the  planning  and  management  of 
the  Forest  Service  road  system  and  has 
no  direct  or  indirect  financial  or  other 
impact  on  small  businesses.  Therefore, 
it  is  hereby  certified  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  bv  the  Act. 
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Unfunded  Mandati  )s  Reform 


Pursuant  to  Title 
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II  of  the  Unfunded 


Mandates  Reform  i  xX  of  1995  (2  U.S.C. 
1531-1538),  the  Dc  partment  has 
assessed  the  effects  of  this  proposed  rule 
on  State,  local,  and  tribal  governments, 
and  on  the  private  lector.  This  proposed 
rule  does  not  comp  el  the  expenditure  of 
$100  million  or  mc  re  by  any  State,  local, 
or  tribal  government,  or  anyone  in  the 
private  sector.  Thei  efore,  a  statement 
under  section  202  ^f  the  Act  is  not 
required. 

Environmental  Impact 


199;;) 


<n 


Section  31.1b  of 
Handbook  1909.15 
September  18,  1 
documentation  in 
assessment  or  im 
regulations,  or  pol 
Service-wide  admijiistrat 
program  processes 
Forest  Service's 
proposed  rule  falls 
of  exclusion.  Nevei  theless 
intent  of  the  Natioi  al 
Policy  Act,  the  agei  icy 

environ  mental 


p.ct 


prepare  an 
This  document  maV 
the  internet  at  wvn '. 
Toadslea2.htm  or  b|v 
Director  of  Ecosyst 
Coordination,  P.O. 
Washington,  DC  2CK)90 
the  environmental 
submitted  with  an^ 
proposed  rule 

No  Takings  Implic  itions 


"orest  Service 
(57  FR  43180; 
excludes  from 
environmental 
statement  "rules, 
ipies  to  establish 

ive  procedures, 
or  instructions."  The 
Bssment  is  that  this 
within  this  category 
to  further  the 
Environmental 
has  elected  to 
assessment, 
be  obtained  from 
.fs.fed.  us/news/ 
writing  to  the 
;m  Management 
Box  96090, 

.  Comments  on 
assessment  should  be 
comments  on  the 


n  1 


O  de 
tl  lat 


ns  : 


This  proposed 
for  its  impact  on 
under  Executive 
been  determined 
does  not  pose  a 
Constitutionally- 
property;  in  fact, 
honors  access  to 
pursuant  to  statute 
or  reserved  rights 

Civil  lustice  Reforin  Act 


ml 


This  proposed 
reviewed  under 
Civil  Justice  Refor^i 
revision  would  (1) 
local  laws  and  regi  i 
found  to  be  in  con 
would  impede  its 
(2)  would  not  retrtiacti 
existing  permits, 
instruments  authoHzing 
and  use  of  Nationa  I 
lands:  and  (3)  does 
administrative  pro  :eed 
parties  may  file  su 
these  provisions. 


e  has  been  reviewed 
p^vate  property  rights 
er  12630.  It  has 
this  proposed  rule 
of  taking 
protected  private 
proposed  rule 
p^vate  property 
and  to  outstanding 


e  revision  has  been 
E^Jecutive  Order  12988, 

.  The  proposed 
Preempt  all  State  and 
lations  that  are 
lict  with  or  that 


ull  implementation; 
veiy  affect 
contracts,  or  other 

the  occupancy 
Forest  System 
not  require 

ings  before 
in  court  challenging 


Controlling  Paperwork  Burdens  on  the 
PubUc 

This  proposed  rule  does  not  contain 
any  recordkeeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
CFR  part  1320  and,  therefore,  imposes 
no  paperwork  burden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.)  and 
implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

Federalism 

The  agency  has  considered  this 
proposed  rule  under  the  requirements  of 
Executive  Order  12612  and  has  made  a 
preliminary  assessment  that  the  rule 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  agency  has  determined  that  no 
further  assessment  on  federalism 
implications  is  necessary  at  this  time.  In 
addition,  the  agency  has  reviewed  the 
consultation  requirements  under 
Executive  Order  13132,  effective 
November  2,  1999.  This  new  Order  calls 
for  enhanced  consultation  with  State 
and  local  governmental  officials  and 
emphasizes  increased  sensitivity  to  their 
concerns. 

In  the  spirit  of  these  new 
requirements,  the  agency  has  already 
carefully  considered  in  the  development 
of  this  proposed  rule  the  comments 
received  from  States,  tribes,  and  local 
governments  in  response  to  the 
Advanced  Notice  of  Proposed 
Rulemaking  published  January  28,  1998 
(63  FR  4350).  In  proposed  section  212.1, 
the  definition  of  "forest  transportation 
atlas"  recognizes  the  need  to  consider 
forest  resources  upon  which 
communities  depend.  Section  212.5  of 
the  proposed  rule  would  require  agency 
officials  to  use  a  science-based  road 
analysis  process  and  involve  the  public 
in  identifying  the  Forest  Service  road 
system.  Also,  the  proposed  rule  at 
section  212.5(b)(1)  calls  for  consultation 
with  affected  State,  tribal,  and  local 
governments  in  identifying 
transportation  needs.  In  addition  to 
public  comments  on  this  Notice,  the 
agency  will  meet  with  State,  tribal,  and 
local  government  officials  to  clarify 
understanding  of  the  proposed  rule  and 
to  understand  their  concerns.  Prior  to 
adopting  a  final  rule,  the  agency  will 
consider  the  extent  to  which  additional 
consultation  is  appropriate  under 
Executive  Order  13132. 


Conclusion 

The  Forest  Service  proposes  to  revise 
its  regulations  concerning  the  national 
forest  transportation  system  to  shift 
emphasis  from  transportation 
development  to  managing  access  within 
the  capability  of  the  land.  The  proposed 
revisions  to  36  CFR  parts  212,  261,  and 
295,  in  conjunction  with  proposed 
administrative  direction  published 
elsewhere  in  this  part  today,  will 
provide  the  framework  for  achieving 
this  new  emphasis.  The  Forest  Service 
invites  written  comments  and  will 
consider  those  comments  in  developing 
the  final  rule  that  will  be  published  in 
the  Federal  Register.  Additionally, 
Forest  Supervisors  may  hold  meetings 
to  provide  an  opportiuiity  for  local 
comment  and  clarification  of  this 
proposed  rulemaking. 

List  of  Subjects 

36  CFR  Part  212 

Highways  and  roads.  National  forests, 
Public  lands — rights-of-way.  and 
Transportation. 

36  CFR  Part  261 

Law  enforcement.  Investigations, 
National  forests,  and  Seizures  and 
forfeitures. 

36  CFR  Part  295 

National  forests  and  Traffic 
regulations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Forest  Service  proposes  to 
amend  Chapter  II  of  Title  36  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  212— ADMINISTRATION  OF  THE 
FOREST  TRANSPORTATION  SYSTEM 

1.  The  authority  citation  for  Part  212 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  551.  23  U.S.C.  205. 

2.  Revise  the  heading  for  Part  212  as 
set  out  above. 

3.  Remove  the  words  "forest 
development"  and,  in  their  place,  add 
the  word  "forest"  in  the  following 
places: 

a.  §212. 1(e)  heading; 
b.§  212. 1(h)  text; 

c.  §  212. l(i)  text; 

d.  §212. l(j)  text; 

e.  §212. l(k)  text; 

f.  §212.2  heading; 

g.  §  212.2(b)  text; 

h.  §  212.4(a)  text;  and 
i.  §212. 4(b)  text. 

4.  Amend  §212.1  as  follows: 

a.  Remove  the  paragraph  designations 
and  arrange  the  terms  in  alphabetical 
order. 

b.  Remove  the  definitions  for  "forest 
development  transportation  plan"  and 
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"forest  development  transportation 
facility,"  and  add  definitions,  in 
alphabetical  order,  for  "forest 
transportation  atlas,"  "forest 
transportation  facility"  and  "road"  to 
read  as  follows: 

§212.1     Definitions. 

*         *         *         *         * 

Forest  transportation  atlas.  An 
inventory,  description,  and  display  of 
roads,  trails,  and  airfields  that  are 
important  to  the  management  and  use  of 
National  Forest  System  lands  or  to  the 
development  and  use  of  resources  upon 
which  communities  within  or  adjacent 
to  the  National  Forests  depend  and 
associated  information. 

Forest  transportation  facility.  A 
classified  road,  trail,  airfield,  bridge, 
culvert,  parking  lot,  log  transfer  facility, 
road  safety  and  other  appurtenances  in 
a  national  forest  or  grassland 
transportation  network  and  under  Forest 
Service  jxu-isdiction  that  is  all  or  partly 
within  or  adjacent  to  National  Forest 
System  lands. 
***** 

Road.  A  motor  vehicle  travelway  over 
50  inches  wide,  unless  classified  and 
managed  as  a  trail.  A  road  may  be 
classified  or  unclassified. 

(1)  Classified  road.  Roads  within 
National  Forest  System  lands  planned 
or  managed  for  motor  vehicle  access 
including  state  roads,  county  roads, 
private  roads,  permitted  roads,  and 
Forest  Service  roads. 

(2)  Unclassified  roads.  Roads  not 
intended  to  be  part  of,  and  not  managed 
as  part  of,  the  forest  transportation 
system,  such  as  temporary  roads, 
unplanned  roads,  off-road  vehicle 
tracks,  and  abandoned  travelways. 
***** 

5.  Amend  §  212.2  by  removing 
paragraph  (c)  and  revising  paragraph  (a) 
to  read  as  follows: 

§212.2    Forest  transportation  program. 

(a)  For  each  national  forest,  grassland, 
and  experimental  forest  and  any  other 
unit  of  the  National  Forest  System,  the 
Forest  Supervisor  or  other  responsible 
official  must  prepare  and  keep  current 
a  forest  transportation  atlas.  The 
purpose  of  the  atlas  is  to  display  the 
system  of  roads,  trails,  and  airfields  of 
the  unit.  The  identification  of 
transportation  facilities  needed  for 
management  and  public  access  must  be 
based  upon  a  science-based  analysis,  as 
cited  in  the  agency  directive  system  (36 
CFR  200.4).  In  order  to  be  used  to 
identify  National  Forest  System 
transportation  facilities,  a  science-based 
analysis  must  provide  for  consideration 
of  environmental,  social,  and  economic 
effects  and  also  provide  for 


consideration,  at  various  ecological 
scales,  of  transportation  facilities 
needed  to  meet  resource  management 
objectives. 


§§  21 2.5, 21 2.6,  21 2.7,  21 2.1 0    [Amended] 

6.  Remove  the  words  "forest 
development  roads"  and,  in  their  place, 
add  the  words  "Forest  Service  road"  in 
the  following  places: 

a.  §  212.5(a)  text; 

b.  §  212.6(b)  text; 

c.  §  212.6(c)  text; 
d.§  212.7(a)  text;  and 

e.  §  212.10  heading  and  text. 

7.  Amend  §  212.5  by  adding 
paragraph  (b)  to  read  as  follows: 

§212.5    Road  system  management. 

***** 

(b)  Forest  Service  road  system. 

(1)  Identification  of  system.  In 
planning  for  the  management  of  the 
Forest  Service  road  system  for  each 
national  forest  and  grassland,  agency 
officials  shall  identify  the  minimum 
road  system  needed  for  safe  and 
efficient  travel  and  for  administration, 
utilization,  and  protection  of  National 
Forest  System  lands.  The  road  system 
for  each  unit  of  the  National  Forest 
System  must  be  commensurate  with  the 
resource  objectives  adopted  in  the  land 
and  resource  management  plan,  reflect 
likely  funding  expectations,  and,  to  the 
extent  practicable,  giinimize  the  adverse 
environmental  impacts  associated  with 
road  construction,  reconstruction,  and 
maintenance.  To  provide  essential 
information  about  road  management 
opportimities  within  a  national  forest  or 
grassland  and  to  help  identify  the  road 
system  that  best  meets  applicable 
statutory  and  regulatory  requirements. 
Forest  Service  officials  shall  conduct  a 
science-based  analysis  at  appropriate 
scales  which  includes  opportunities  for 
public  involvement  and  consultation 
with  state,  local,  and  tribal 
governments. 

(2)  Identification  of  unneeded  roads. 
In  identifying  the  forest  road  system, 
forest  officers  also  shall  identify  those 
roads  under  Forest  Service  jurisdiction 
that  are  not  needed  to  meet  forest 
resource  management  objectives  and 
that,  therefore,  should  be 
decommissioned.  Decommissioning 
roads  involves  restoring  them  to  a  more 
natural  state  through  activities  such  as 
reestablishing  former  drainage  patterns, 
stabilizing  slopes,  and  restoring 
vegetation.  In  scheduling  the 
decommissioning  of  roads,  forest 
officials  shall  give  priority  to 
decommissioning  those  roads  that  pose 
the  greatest  risk  to  public  safety  or  to 
enviroimiental  quality.  Other  uimeeded 


roads  should  be  scheduled  for 
decommissioning  commensiu'ate  with 
their  potential  risk  and  available 
funding. 

***** 

8.  Amend  §  212.20  by  revising  the 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  21 2.20    National  Forest  trail  system 
operation. 

(a)  Forest  Service  trails.  Forest  Service 
trails  shall  be  identified  on  a  map 
available  to  the  public  at  the  offices  of 
the  Forest  Supervisors  and  District 
Rangers  and  shall  be  marked  on  the 
ground  by  appropriate  signs  which 
reasonably  bring  their  location  to  the 
attention  of  the  public. 


PART  261— PROHIBITIONS 

9.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  551.  16  U.S.C.  472. 

10.  In  the  following  places,  remove 
the  words  "forest  development  road"  or 
"forest  development  roads"  and,  in  their 
respective  places,  add  the  words  "Forest 
Service  road"  or  "Forest  Service  roads": 

a.  §  261.1(a)(1)  text; 

b.  §261.1  (a)(3)  text; 

c.  §261.2  text; 

d.§  261.10(d)(2)  text; 

e.  §261.12  heading; 

f.§  261.50(b)  text; 

g.  §  261.50(f)  text;  and 

h.  §  261.56  heading  and  text. 

PART  295— USE  OF  MOTOR  VEHICLES 
OFF  FOREST  SERVICE  ROADS 

11.  Revise  the  heading  for  Part  295  as 
set  out  above. 

12.  The  authority  citation  for  Part  295 
continues  to  read  as  follows: 

Authority:  30  Stat.  35,  as  amended  (16 
U.S.C.  551):  50  Stat.  525,  as  amended  (7 
U.S.C.  1011)  E.O.  11644.  11989  (42  FR 
26959). 

13.  In  §  295.1,  remove  the  words 
"National  Forest  development  roads" 
and,  in  their  place,  add  the  words 
"Forest  Service  roads." 

14.  Remove  the  words  "forest 
development  roads"  and,  in  their  place, 
add  "Forest  Service  roads"  in  the 
following  places: 

(a)  §  295.2  heading,  and 
(b)§  295.5  heading. 

Dated:  February  25,  2000. 
Mike  Dombeck, 

Chief 

(FR  Doc.  00-5001  Filed  3-2-00:  8:45  am] 
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1  ;v; 


SUMMARY:  In  conjui  ction  with  a 
proposed  rule  publ  shed  elsewhere  in 
this  part  of  today's  •"ederal  Register,  the 
Forest  Service  prop  oses  to  revise  its 
administrative  dire  :tion  governing 
forest  transportatio  i  planning  and 
management.  This  action  is  necessary  to 
ensure  that  the  fore  st  transportation 
system  meets  curre  it  and  future  land 
and  resource  mana|  lement  objectives 
and  provides  for  at1  endant  public  uses 
of  National  Forest  5  ystem  Icmds; 
provides  for  safe  pv  blic  access  and 
travel;  allows  for  economical  and 
efficient  managemait;  and.  to  the  extent 
practicable,  minimi  zes  and  begins  to 
reverse  adverse  eco  ogical  impacts.  The 
intended  effects  of  his  action  are  to 
ensure  that  decisioi  is  to  construct  new 
roads  will  be  made  only  upon 
completion  of  a  scii  snce-based  road 
analysis;  that  emphasis  will  be  given  to 
decommissioning  unnecessary  classified 
and  unclassified  roi  ids  and  to 
reconstructing  and  maintaining 
classified  roads  rati  ler  than  constructing 
new  roads,  where  s  ipported  by 
analyses;  and  that  t  le  availability  of 
road  maintenance  f  inding  will  be 
considered  when  a;  sessing  new  road 
construction.  Publio  comment  is  invited 
and  will  be  conside  red  in  adoption  and 
issuance  of  the  fina  directives. 
DATES:  Comments  i  lust  be  received  in 
writing  by  May  2,  2  300. 
ADDRESSES:  Send  v\  ritten  comments  to     ' 
USFS  CAET,  Attenion:  Roads,  P.O.  Box 
221090,  Salt  Lake  City,  UT  84122.  Send 
comments  electron  cally  to  roads/ 

wo caet-slc@fs.fec  .us.  All  comments 

received,  including  names  and 
addresses  when  pre  vided,  are  placed  in 
the  record  and  are  <  vailable  for  public 
inspection  and  cop  Mng  at  Forest  Service 
headquarters,  201  14th  Street  SW, 
Washington.  DC  20  250.  Persons  wishing 
to  inspect  the  comr  lents  are  encouraged 
to  call  202-205-141 10  to  facilitate 
building  entrance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Valetkevitch,  Office  of         ' 
Communication.  202-2O5-O914. 
SUPPLEMENTARY  INFpRMATION: 

Background 

Forest  Service  ro.  ids  are  constructed 
and  maintained  to  )rovide  public  and 


administrative  access  and  to  allow  for 
delivery  of  goods  and  services. 
However,  few  land  impacts  are  more 
lasting  than  those  associated  with  road 
construction.  Forest  Service  land 
managers  face  complex  transportation- 
related  issues  including  funding 
limitations,  environmental  and  social 
impacts,  substandard  roads,  and 
maintaining  imroaded  area  values. 

hi  the  past.  Forest  Service 
transportation  policy  focused  on 
development  of  roads  into  and  across 
National  Forest  System  lands.  Over  the 
years,  this  emphasis  on  road 
development  has  led  to  heightened 
concern  about  water  quality,  recreation 
opportunities,  and  restoration  and 
maintenance  of  sustainable  ecosystems. 
Today,  the  Forest  Service  considers  the 
National  Forest  road  system,  at 
approximately  380,000  miles  of  road,  to 
be  largely  complete.  As  a  result,  the 
previous  emphasis  on  road  development 
has  evolved  into  the  present  focus  on 
managing  access  within  the  capability  of 
the  land. 

Administrative  direction  to  guide 
forest  officers  in  planning  and  managing 
the  transportation  system  is  issued  in 
Forest  Service  Manual  (FSM)  Title 
7700 — National  Forest  Transportation 
System,  FSM  Chapter  1920— Land  and 
Resource  Management  Planning,  and  in 
associated  handbooks.  Numerous 
changes  in  these  directives  are 
necessary  to  address  the  new  emphasis 
on  sustaining  access  within  the 
capability  of  the  land. 

One  of^the  significant  changes  is  the 
direction  to  utilize  a  science-based  road 
analysis,  at  appropriate  scales  and  in 
coordination  with  other  ecosystem 
assessments,  to  inform  decisions  about 
road  construction,  reconstruction, 
maintenance,  and  decommissioning. 
The  directives  specifically  direct  forest 
officers  to  use  an  analysis  process  such 
as  that  described  in  the  report  Roads 
Analysis:  Informing  Decisions  About 
Managing  the  National  Forest 
Transportation  System  (USDA  Forest 
Service,  1999,  Misc.  Rep.  FS-643)  in 
order  to  gain  improved  information  on 
which  to  identify  road  management 
opportunities  and  to  assess  priorities 
among  various  transportation  facilities. 

Developed  by  a  team  of  Forest  Service 
research  scientists,  engineers,  and 
resource  professionals  and  field  tested 
on  six  national  forests  across  the 
country,  the  process  is  designed  to  help 
forest  officers  move  methodically 
through  a  science-based  analysis  to 
identify  environmental  issues  and 
concerns  about  road  management  and 
also  to  identify  potential  solutions  and 
management  opportunities.  The 
proposed  directives  would  further 


require  that,  before  decisions  about  road 
construction,  reconstruction,  and 
decommissioning  are  initiated,  a 
science-based  road  analysis  is  used.  A 
science-based  road  aneilysis  will  provide 
an  additional  avenue  for  public 
comment  and  participation  about  road 
management  options  and  will  provide 
land  managers  with  access  alternatives. 
In  addition,  decisionmakers  will  have 
improved  information  on  which  to  plan 
and  design  a  feasible  Forest  Service  road 
system  within  the  constraints  of  current 
and  anticipated  future  funding  levels. 

Summary  of  Proposed  Changes 

To  implement  a  long-term  road 
management  strategy  and  implement  the 
proposed  rule  changes  (published 
elsewhere  in  this  part  of  today's  Federal 
Register),  the  Forest  Service  proposes  to 
revise  Forest  Service  Manual  (FSM) 
Chapter  1920— Land  and  Resource 
Management  Planning  and  Title  7700 — 
Forest  Transportation  System.  For  those 
who  are  not  familiar  with  the  Forest 
Service  administrative  directive  system, 
a  brief  description  is  at  36  CFR  200.4. 
Issuances  contained  in  the  directive 
system  and  information  about  the 
system  are  also  available  on  the  internet 
on  the  directives  homepage  at  http:// 
www.fs.fed.us. 

Proposed  Amendments  to  FSM 
Chapter  1920 — Land  and  Resource 
Management  Planning.  This  chapter 
provides  definitions  and  implementing 
policy  for  the  Forest  Service  land  and 
resource  management  planning  process. 
Implementation  of  the  proposed  road 
management  strategy  will  occur  chiefly 
within  the  forest  plan  amendment  or 
revision  processes.  Therefore,  direction 
is  needed  on  how  forest  planning  teams 
are  to  integrate  consideration  of  the 
forest  transportation  system  into  the 
planning  process.  Specifically,  a  new 
paragraph  20  is  proposed  to  be  added  to 
section  1922.15  of  the  Forest  Service 
Manual.  This  new  paragraph  would 
require  planners  to  identify  the  access 
requirements  and  travel  management 
options  available  to  meet  resource 
management  objectives  for  each 
management  area  prescription  and  to 
identify  road  management  opportunities 
to  be  considered. 

In  addition  to  addressing  how 
transportation  needs  should  be 
integrated  into  forest  planning,  the 
proposed  policy  would  also  require  that 
management  prescriptions  protect 
values  associated  with  unroaded 
conditions.  Proposed  paragraph  28  gives 
examples  of  those  values,  such  as 
serving  as  barriers  to  invasive  species 
and  providing  biological  diversity.  This 
proposed  direction  would  fill  an 
important  gap  in  current  planning 
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guidelines.  To  help  implement  this 
paragraph,  the  proposed  revision  to 
Section  1920.5  defines  "roadless  areas" 
and  "unroaded  areas,"  and  the  revision 
to  Section  1922.15  provides  direction 
for  protection  of  unroaded  area  values 
under  the  current  forest  planning 
process.  On  October  5,  1999,  the  agency 
published  proposed  new  rules  for  forest 
planning  (64  PR  54073).  Upon  adoption 
of  a  final  planning  rule,  the  direction  on 
consideration  of  unroad  values  would 
be  integrated  with  revised  agency 
directives  implementing  the  new 
planning  rule.  The  proposed  definitions 
here  are  essentially  the  same  as  those 
included  in  the  proposed  planning  rule 
at  proposed  §219.36. 

Proposed  Amendments  to  FSM  Title 
7700 — Chapter  Zero  Code.  This  chapter 
establishes  the  overarching  authorities, 
objectives,  policy,  responsibilities,  and 
definitions  for  planning,  improving, 
operating,  and  maintaining  the  forest 
transportation  system.  Throughout  this 
chapter,  references  to  "development" 
would  be  removed  to  reflect  a  shift  in 
policy  from  "road  development"  to 
"managing  access  within  the  capability 
of  the  land."  A  brief  description  of  other 
revisions  proposed  in  this  chapter 
follows. 

Section  7702.  This  section  is  for 
identifying  the  broad  objectives  of 
transportation  system  management — 
that  is  the  general  outcomes  the  agency 
wishes  to  achieve.  The  proposed 
revision  would  refine  the  management 
objectives  to  emphasize  environmental 
protection  and  to  recognize  ecosystem 
values  in  forest  transportation  system 
management. 

Section  7703.  This  section  sets  out  the 
broad  policies  that  govern 
transportation  planning,  design  and 
administration.  The  proposed  revision 
to  this  section  would  establish  a  policy 
of  providing  the  minimum  forest 
transportation  system  that  best  serves 
the  current  and  anticipated  land 
management  objectives  and  public  uses 
considering  current  and  likely  future 
funding  levels.  By  "minimum  system," 
the  agency  does  not  mean  there  will  not 
be  new  roads  or  other  new 
transportation  facilities.  Rather,  this 
terminology  reflects  the  agency's 
conclusion  that,  particularly  with 
respect  to  roads,  there  is  little 
justification  for  continuing  to  plan 
transportation  facilities  and  systems  at 
the  high  levels  of  the  past  40  years.  The 
agency  considers  the  forest  road  system 
to  be  essentially  complete  because  of 
previous  levels  of  road  construction. 
Moreover,  the  agency  lacks  sufficient 
funding  to  maintain  all  of  the  system 
now.  Also,  land  managers  recognize  that 
the  economic  benefits  normally 


associated  with  roads  now  rarely 
balance  or  outweigh  the  adverse 
environmental  impacts  associated  with 
road  construction  or  reconstruction. 
Thus,  prudent  management  now 
requires  that  the  Forest  Service  focus  on 
evaluating  the  road  system  already  in 
place  in  light  of  likely  future  funding, 
resource  management  prescriptions,  and 
environmental  effects. 

This  proposed  section  would  include 
a  new  policy  requiring  a  rigorous 
environmental  analysis  to  carefully 
consider  proposals  for  adding  and 
constructing  new  roads  and  to  help 
identify  priorities  for  decommissioning 
unneeded  roads  and  reconstructing  and 
maintaining  needed  roads. 

Section  7705.  The  proposed  changes 
to  this  section  would  add  new 
definitions  and  update  and  revise 
existing  definitions  to  remove  the 
emphasis  on  "development"  and  to 
clarify  intent.  Definitions  of  "roads," 
"classified  roads,"  and  "unclassified 
roads,"  as  proposed  at  36  CFR  212.1 
would  be  repeated  for  user  convenience. 
In  addition,  the  definition  of  "public 
road"  from  23  U.S.C.  101(a)  would  be 
added,  as  well  as  a  definition  of 
"decommissioning."  A  cross  reference 
to  FSM  1920.5  for  the  definition  of 
"unroaded  areas"  also  would  be 
provided. 

In  the  last  year,  the  Forest  Service  has 
adopted  new  common  terms  and 
definitions  for  maintenance  and 
construction  based  on  standards 
developed  by  the  Federal  Accounting 
Standards  Advisory  Board.  These 
generic  terms  are  now  being  applied  in 
inventorying,  budgeting,  and  accounting 
for  all  fixed  assets  under  Forest  Service 
jurisdiction,  including  the  national 
forest  transportation  system.  The  terms 
and  definitions  used  in  FSM  7705, 
though  slightly  different,  are  not 
inconsistent  with  the  new  common 
financial  management  terms  and  their 
definitions.  The  agency  is  assessing  its 
transportation  directives  to  determine 
what  changes  in  the  Forest  Service 
Manual  and  Handbook  terminology  are 
needed.  However,  this  effort  exceeds  the 
scope  of  this  proposed  revision  to  road 
management  directives.  Persons 
interested  in  viewing  the  new 
maintenance  and  construction  terms 
may  obtain  them  on  line  at 
www.fs.fed.us/news/roads  or  by  writing 
or  calling  the  names  or  units  listed 
earlier  in  this  notice  under  ADDRESSES 
and  FOR  FURTHER  INTEREST  CONTACT. 

In  addition  to  the  changes  in  broad 
policy  in  FSM  7700— Zero  Code, 
changes  are  proposed  to  Chapter  7710, 
the  name  of  which  would  be  revised 
from  "Transportation  Planning"  to 


"Transportation  Atlas,  Records,  and 
Analysis." 

Section  7710.2.  This  section 
articulates  the  management  results  to  be 
achieved  through  transportation 
analysis.  Proposed  paragraphs  1  and  4 
are  new.  Consistent  with  the  shift  from 
development  to  managing  the  road 
system  within  the  capability  of  the  land, 
paragraph  1  would  call  for  forest  officers 
to  establish  the  minimum  forest 
transportation  system  that  will  best 
provide  for  management  access  and 
public  uses  as  identified  in  forest  plans. 
Paragraph  4  would  add  consultation 
with  State,  local,  and  tribal 
governments,  as  well  as  public 
involvement. 

Section  7710.3.  This  section 
establishes  the  overall  requirements  for 
transportation  system  plaiuiing, 
analysis,  and  decision  documentation. 
Proposed  section  7710.31  sets  out  the 
general  direction  for  transportation 
analysis,  which  would  apply  to 
transportation  analysis  conducted  as 
part  of  the  forest  plan  amendment  and 
revision  process  as  well  as  to  proposed 
site-specific  projects.  First,  the  analysis 
should  be  rigorous  and  focused  on  the 
need  for  access  and  the  transportation 
infrastructure  required  to  provide  that 
access.  This  section  would  also  include 
the  requirement  to  use  the  best  available 
science  in  considering  effects  of 
transportation  facility  construction, 
reconstruction,  maintenance,  and 
decommissioning.  This  proposed 
section  would  also  direct  forest  officers 
to  integrate  road  analysis  with  other 
ecosystem  assessments  and  analyses 
and  to  incorporate  findings  of  such 
analyses  into  forest  plan  amendments  or 
revisions  or  site-specific  projects.  This 
section  would  also  require  forest  officers 
to  ensure  that  any  roads  to  be  added  to 
the  transportation  system,  or  new  road 
construction,  serve  a  docimiented  need 
and  are  supported  by  a  road  analysis. 

Proposed  section  7710.32  provides 
more  specific  direction  to  guide  road 
analysis.  Proposed  paragraph  1  (Long- 
term  Application)  makes  clear  that  the 
Forest  Supervisor  does  not  have  to  stop 
all  road  management  until  a  road 
analysis  is  done,  but,  rather,  recognizes 
that  road  analyses  will  be  conducted  in 
the  course  of  business  as  the  need 
arises.  The  proposed  paragraph  cites  the 
report  Roads  Analysis:  Informing 
Decisions  About  Managing  the  National 
Forest  Transportation  System  (USD A 
Forest  Service,  1999.  Misc.  Rep.  FS-€43) 
as  a  good  example  of  a  science-based 
road  analysis  procedure.  The  Road 
Analysis  Process  was  refined  as  a  result 
of  pilot  testing  on  six  National  Forests 
(M-)  located  across  the  county — the 
Boise  NF  (Idaho),  the  Black  Hills  NF 
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road  construction  or  reconstruction  in  the 
defined  roadless  and  unroaded  areas. 

3.  The  Regional  Forester,  rather  than  the 
Forest  Supervisor,  would  be  the  responsible 
official,  for  any  road  construction  proposal  in 
roadless  and  unroaded  areas. 

The  proposed  policy  would  find 
environmental  mitigation  and 
restoration  in  roadless  and  unroaded 
areas  to  be  appropriate  but  makes  clear 
that  maintenance  of  unclassified  roads 
in  roadless  and  imroaded  areas  would 
be  inappropriate,  because  such  activity 
would  lead  to  defacto  road 
development. 

The  proposed  paragraph  also 
describes  the  roadless  and  unroaded 
areas  to  which  the  protections  of  the 
transition  period  would  apply.  These 
are  the  same  areas  as  identified  in  the 
interim  rule  suspending  road 
construction  in  roadless  areas  which 
took  effect  March  1, 1999. 

Proposed  paragraph  2.b.  exempts 
projects  in  roaded  areas  which  are 
currently  underway  or  listed  in  the 
schedule  of  proposed  actions  published 
pursuant  to  36  CFR  part  215.  This 
exemption  is  necessary  to  avoid  costly 
disruption  of  projects  underway  or 
planned  at  the  time  the  policy  is 
adopted.  However,  the  proposal  does 
not  exempt  forests  that  have  recently 
revised  forest  plans  from  the  transitional 
procedures,  because  the  science-based 
road  analysis  process  has  not  been 
incorporated  into  the  revision  processes 
on  those  forests.  Also,  it  should  be 
noted  that  it  is  not  imusual  for  forests 
to  prepare  EIS's  on  proposed  road 
construction  in  unroaded  areas. 
Therefore,  for  many  forests,  these 
transitional  requirements  do  not 
represent  a  significant  changes  from 
present  practice. 

Proposed  section  7710.32,  paragraph 
3,  sets  out  the  duration  of  the 
transitional  procedureis  that  apply  to 
roadless  areas.  For  forests  that  have  not 
yet  revised  their  forest  plans,  the 
transitional  procedures  would  remain  in 
effect  until  forest  plans  are  revised.  For 
forests  that  have  revised  their  forest 
plans  since  January  1, 1996,  the 
transitioned  procedures  could  be  lifted 
on  roadless  areas  once  the  roads 
analysis  process  is  applied  to  units  of 
the  forest  and  the  Regional  Forester 
makes  a  written  determination 
concluding  that  there  is  no  need  to 
revise  or  amend  the  forest  plem  as  a 
result  of  the  analysis  or  an  amendment 
or  revision  adopts  the  findings  into  the 
forest  plan. 

Section  7711.  Consistent  with  the 
proposed  rule,  this  section  proposes  to 
rename  the  transportation  "plan"  as  the 
transportation  "atlas"  and  requires  that 
each  forest  transportation  system  facility 


be  identified  and  described  in  the 
transportation  atlas.  Specific 
instructions  are  given  for  the  road  atlas 
portion  of  the  transportation  atlas. 

Section  7712.  This  section  discusses 
the  scope  and  levels  of  transportation 
analysis  and  further  describes  the 
analysis  processes,  including  reference 
to  the  report,  Roads  Analysis:  Informing 
Decisions  About  Managing  the  National 
Forest  Transportation  System  (USDA 
Forest  Service,  1999,  Misc.  Rep.  FS- 
643).  This, section  also  requires 
documentation  of  road  management 
objectives. 

Regulatory  Impact 

These  proposed  administrative  policy 
revisions  have  been  reviewed  under 
USDA  procedures  and  Executive  Order 
(E.O.)  12866  on  Regulatory  Planning 
and  Review.  The  Office  of  Management 
and  Budget  (0MB)  has  determined  that 
they,  in  concert  with  a  proposed  rule 
published  separately  in  today's  Federal 
Register,  are  a  significant  action  as 
defined  by  E.O.  12866  because  of  the 
importance  of  the  Forest  Service  road 
system  and  the  strong  public  interest 
expressed.  Accordingly,  0MB  has 
reviewed  these  proposed  directive 
revisions.  A  cost-benefit  analysis  has 
been  prepared  as  part  of  the 
environmental  assessment  on  this 
proposal.  A  sunmiary  of  the  cost-benefit 
analysis  follows. 

The  basic  approach  is  to  issue  new 
regulations  consistent  with  emerging 
road  management  policy  which 
encourages  investing  limited  road 
management  funds  in  a  transportation 
system  that  best  serves  the  current  and 
anticipated  management  objectives  and 
public  uses  of  National  Forest  System 
lands.  This  new  policy  emphasizes 
investing  in  the  process  of 
decommissioning  uimeeded  roads  and 
reconstructing  and  maintaining  the  most 
heavily  used  roads.  New  road 
construction  must  be  supported  by 
rigorous  analysis.  Agency  road 
management  costs  are  not  expected  to 
change.  Although  this  rule  requires  that 
the  Agency  use  a  new  science-based 
roads  analysis  when  making  decisions 
about  road  construction,  the  Agency 
currently  conducts  some  transportation 
analysis  in  the  context  of  NEPA 
requirements  or  other  forest  planning 
assessments.  Thus  the  Agency  does  not 
expect  a  significant  increase  of 
administrative  costs  due  to  new 
administrative  requirements  under  this 
proposal.  Most  of  the  economic  effects 
have  not  been  quantified.  They  have 
been  discussed  and  evaluated  on  a 
qualitative  basis.  Timber  harvesting  is 
an  exception  where  quantitative  data 
was  reasonably  available.  A  summary  of 
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the  economic  effects  of  the  proposed 
change  in  the  road  management  strategy 
are  as  follows: 

Roaded  Areas:  The  differences 
between  the  no  action  alternative  and 
the  proposed  action  alternative  tend  to 
be  minor.  No  significant  difference  in 
economic  benefits  or  costs  is  expected 
for  ease  of  access,  public  safety,  law 
enforcement,  timber  management,  and 
wilderness  or  heritage  resources. 
Potential  positive  economic  effects  are 
expected  for  fire  management,  insect 
and  disease  management,  noxious  weed 
control,  water  and  air  quality,  wildlife 
and  fish  values,  and  passive  use  values. 
These  positive  effects  result  from  road 
decommissioning.  Different  types  of 
recreation  use  are  affected  in  different 
ways — some  positive  and  some 
negative. 

Roadless  Areas  (inventoried  roadless 
and  other  unroaded  areas):  The 
differences  between  the  no-action 
alternative  and  the  proposed  action 
alternative  would  be  greatest  during  the 
transition  phase.  No  differences  are 
expected  for  access,  public  safety,  and 
law  enforcement.  The  only  negative 
affects  expected  during  the  transition 
period  would  be  from  reduced  timber 
harvest  and  mineral  exploration  and 
extraction.  If  all  road  construction  were 
delayed  during  the  transition  in  all  of 
the  roadless  areas,  the  maximum 
potential  total  reduction  in  timber 
harvest  would  be  351  million  board  feet 
of  timber  per  year.  The  maximum  cost 
associated  with  this  reduced  timber 
harvest  would  be  $42  million  annually. 
Also  lost,  as  a  result  of  decreased  timber 
production,  would  be  approximately 
3,700  jobs  and  $10  million  in  payments- 
to-states  each  year.  This  loss  in 
payments-to-states  will  be  partially 
offset  by  Payments  in  Lieu  of  Taxes. 
T'ositive  effects  are  expected  for  fire 
prevention,  insect  and  disease 
management,  noxious  weeds,  watershed 
and  air  quality,  wildlife  eind  fish, 
wilderness,  and  passive  use  values. 
These  positive  effects  result  from  lack  of 
new  road  development.  The  effects  on 
recreation  and  heritage  resources  are 
complex  and  ambiguous  and  depend 
upon  the  type  of  activity — some  are 
positive  and  some  are  negative.  Less 
access  reduces  the  level  of  participation. 
However,  the  quality  of  wilderness  type 
recreation  use  is  protected  and 
vandalism  of  heritage  sites  is  lessened. 

In  siunmary,  the  proposed  regulations 
will  permit  a  reallocation  of  funds  to 
management  activities  that  are 
consistent  with  present  resource 
management  direction.  While  the 
agency  could  not  quantify  or  monetize 
many  of  the  impacts  of  this  proposed 
rule,  the  agency  thoroughly  considered 


both  the  potential  quantified  and 
qualitatively-discussed  costs  and 
benefits.  Pursuant  to  the  requirements  of 
Executive  Order  12866,  the  agency 
carefully  assessed  alternative  regulatory 
approaches  and  is  proposing  this  rule 
only  upon  making  a  reasoned 
determination  that  the  benefits  justify 
the  costs. 

The  complete  cost-benefit  analysis  is 
contained  in  the  Environmental 
Assessment.  See  the  "Environmental 
Impact"  section  which  follows  for 
availability.  These  proposed  revisions  of 
administrative  directives  have  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
These  proposed  revisions  provide 
service-wide  direction  to  forest  and 
regional  personnel  about  planning  and 
managing  the  Forest  transportation 
system.  No  direct  or  indirect  financial  or 
access  impact  on  small  businesses  has 
been  identified.  Therefore,  it  is  hereby 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  that  Act. 

Unfunded  Mandates  Reform 

Piu-suant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  the  Department  has 
assessed  the  effects  of  these  proposed 
administrative  policy  revisions  on  State, 
local,  and  tribal  governments,  and  on 
the  private  sector.  These  proposed 
administrative  policy  revisions  do  not 
compel  the  expenditure  of  $100  million 
or  more  by  any  State,  local,  or  tribal 
government,  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  Act  is  not  required. 

Environmental  Impact 

Section  31.1(b)  of  Forest  Service 
Handbook  1909.15  (57  FR  43180, 
September  18,  1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
service-wide  administrative  procedures, 
program  processes,  or  instructions."  The 
Forest  Service's  assessment  is  that  these 
proposed  administrative  policy 
reviisions  fall  within  this  category  of 
exclusion.  Nevertheless,  to  further  the 
intent  of  the  National  Environmental 
Policy  Act,  the  agency  has  elected  to 
prepare  an  environmental  analysis.  This 
docujnent  may  be  obtained  from  the 
internet  at  www.fs.fed.us/news/roads/ 
ea2.htm  or  by  writing  to  the  Director  of 
Ecosystem  Management  Coordination, 
P.O.  Box  96090,  Washington,  DC  20090. 
Comments  on  the  envirorunental 
assessment  should  be  submitted  with 
any  comments  on  the  proposed  rule. 


No  Takings  Implications 

These  proposed  administrative  policy 
revisions  were  reviewed  for  thefr  impact 
on  private  property  rights  under 
Executive  Order  12630.  It  has  been 
determined  that  they  do  not  pose  a  risk 
of  taking  of  Constitutionally-protected 
private  property  because  the  proposed 
administrative  policy  revisions  honor 
access  to  private  property  pursuant  to 
statute  or  to  outstanding  or  reserved 
rights. 

Qvil  Justice  Reform  Act 

These  proposed  administrative  poUcy 
revisions  were  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  They  would  (1)  Preempt  all 
State  and  local  laws  and  regulations  that 
are  in  conflict  or  which  would  impede 
its  full  implementation;  (2)  Do  not 
retroactively  affect  existing  permits, 
contracts,  or  other  instruments 
authorizing  the  occupancy  and  use  of 
the  National  Forest  System  lands;  and 
(3)  Do  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  these  provisions. 

Controlling  Paperwork  Burdens  on  the 
Public 

These  proposed  administrative  policy 
revisions  do  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320  and,  therefore,  impose  no 
paperwork  burden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  use  3501,  et  seq.)  and 
implementing  regulations  at  5  CFR  Part 
1320  do  not  apply. 

Comments  Invited 

Public  comment  is  invited.  The 
proposed  administrative  poUcy  and 
procedures  would  revise  existing 
administrative  policy  and  procediu^s  in 
FSM  1920  and  FSM  7700.  Manual  texts 
containing  the  proposed  administrative 
policy  revisions  are  at  the  end  of  this 
notice.  The  Forest  Service  invites 
written  comments  and  will  analyze  and 
consider  those  comments  in 
development  of  the  final  notice  of 
administrative  policy  that  will  be 
published  in  the  Federal  Register. 
Additionally,  Forest  Supervisors  may 
hold  meetings  to  provide  an  opportunity 
for  local  comment  and  clarification  of 
these  proposed  directives. 
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Dated:  February  24.  2000. 
Mike  Dombeck, 

Chief. 

Proposed  Forest  Service  Manual 
Revision 
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Chapter  1920 — Laid  and  Resource 
Management  Plan  ling 

1920.5— Definitions.  [Note: These 
proposed  definitio  ns  are  essentially  the 
same  as  those  incl  ided  in  the  proposed 
forest  planning  rul  b  (64  FR  54073)  at 
proposed  §219.36) 

Inventoried  Roa  Hess  areas.  For 


ilanning, 
typically  exceeding 


5,000  acres  that  mi  !t  the  minimum 
criteria  for  wilden  ess  consideration 
under  the  Wildem  ass  Act  and  that  were 
inventoried  durinj  the  Forest  Service's 
Roadless  Area  Rev  lew  and  Evaluation 
,  or  subsequent  forest 
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An  area  is  either  a 
unroaded  area,  but 


1909.12,  Chapter  7 
roadless  area  or  an 
not  both. 

Unroaded  areas  Any  area  without  the 
presence  of  a  class  ified  road  (proposed 
36  CFR  212.1).  Ths  size  of  the  area  must 
be  sufficient  and  ii  i  a  manageable 
configuration  to  pi  otect  the  inherent 
values  associated  ^  vith  the  unroaded 
condition.  Unroad  ed  areas  do  not 
overlap  with  desi^ated  roadless  areas. 

1922.15 — flesource  Integration 
Requirements.  Ret  uirements  for 
integrating  indivic  ual  forest  resources, 
including  wildern  3ss  and  other  special 
areas,  into  the  forest  planning  process 
are  in  36  CFR  219,14  through  219.27. 
Refer  to  the  Forest  Service  Handbook 
1909.12  for  details  on  how  to 
incorporate  resoui  ces  into  the  planning 
process,  hi  additic  n,  the  forest  planning 
process  must: 


20.  Identify  the 
requirements  and 
options  available 
for  each  mi 
Describe  how 
and  how  travel 
Include  the  Forest!  Service 


acce  ss 
wi  1 


pecific  access 
travel  management 
meet  the  objectives 
anagem^nt  prescription. 

will  be  provided 
be  managed. 

road  system. 


off-road  travel,  and  air  and  water  access. 
Integrate  considerations  of  biological, 
physical,  social,  and  economic  factors 
and  environmental  design  criteria.  Link 
access  and  travel  requirements  and 
opportunities  to  the  full  spectrum  of 
resource  objectives  for  each 
management  area  and  alternative. 
***** 

28.  Ensure  that  management 
prescriptions  protect  values  associated 
with  unroaded  conditions  such  as 
unique  or  important  habitat  for  wildhfe, 
fish  and  plant  species,  sources  of 
drinking  water,  ciilt;iral  or  historic 
areas,  sources  of  dispersed  recreation, 
barriers  to  invasive  species,  high  or 
unique  biological  diversity,  or  research. 

FSM  7700— Forest  Transportation 
System  Chapter — Zere  Code 

This  title  prescribes  the  authority, 
objectives,  policy,  responsibility,  and 
definitions  for  planning,  reconstruction, 
improvement,  operation,  and 
maintenance  of  forest  transportation 
system  facilities. 

7701— Authority. 

7701.1 — Coordination  with  Forest 
Planning. 

1.  Title  36,  Code  of  Federal 
Regulations,  section  219.27  (36  CFR 
219.27).  These  rules  require 
transportation  access  to  be  addressed  in 
the  land  management  planning  process. 

7701 .2 — Revegetation. 

1.  Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974  (16 
U.S.C.  1601.  Pub.  L  93-378)  as 
amended  by  the  National  Forest 
Management  Act  of  1976  (16  U.S.C. 
1608,  Pub.  L.  94-588).  Directs  that  roads 
be  designed  to  standards  appropriate  for 
intended  uses  and  prescribes  the 
revegetation  of  unnecessary  roads. 

7701.3 — Transportation  System 
Management. 

1.  National  Forest  Roads  and  Trails 
Act  of  October  13,  1964  as  amended  (16 
U.S.C.  532-538,  Pub.  L  88-657). 
Authorizes  road  and  trail  systems  for 
the  National  Forests.  Authorizes  the 
granting  of  easements  across  Forest 
Service  administered  lands,  the 
construction  of  maximum  economy 
roads  (FSM  7705)  and  methods  for 
financing  them,  and  the  imposing  of 
requirements  on  road  users  for 
maintaining  and  reconstructing  roads, 
including  cooperative  deposits  for  such 
work. 

2.  Highway  Safety  Act  of  1966  (23 
U.S.C.  402,  Pub.  L.  89-564).  Directs 
States  and  participating  Agencies  to 
identify  and  survey  accident  locations; 
to  design,  construct,  and  maintain  roads 
in  accordance  with  safety  standards;  to 
apply  soimd  traffic  control  principles 


and  standards;  and  to  promote 
pedestrian  safety. 

3.  National  Trails  System  Act  of 
October  2,  1968(16  U.S.C.  1241-1249, 
Pub.  L  90-543).  Establishes  the  National 
Trail  System,  including  planning,  right- 
of-way  acquisition,  and  construction  of 
trails  designated  by  Congress  or  the 
Secretary  of  Agriculture. 

4.  Title  36,  Code  of  Federal 
Regulations.  Part  212  (36  CFR  Part  212). 
These  rules  establish  requirements  for 
the  administration  of  the  forest 
transportation  system,  including  roads, 
trails  and  airfields,  and  provisions  for 
acquisition  of  rights-of-way. 

5.  Title  36,  Code  of  Federal 
Regulations,  sections  261.12  and  261.54 
(36  CFR  261.12  and  261.54).  These  rules 
establish  prohibitions  on  Forest  Service 
roads  that  are  enforceable  by  the  Forest 
Service. 
***** 

7702 — Objectives.  The  results  to  be 
achieved  by  developing  and  managing 
the  forest  transportation  system  are  as 
follows: 

1.  To  provide  sustainable  access  to 
National  Forest  System  lands  for 
administration,  protection,  and 
utilization  of  these  lands  and  resources. 

2.  To  manage  a  forest  transportation 
system  within  the  capabilities  of  the 
land. 

3.  To  manage  forest  transportation 
system  facilities  to  provide  user  safety, 
convenience,  and  efficiency  of 
operations  while  minimizing  adverse 
environmental  impacts  and,  where 
appropriate,  restoring  ecosystems 
within  the  limits  of  current  and  likely 
funding  levels. 

4.  To  coordinate  access  to  National 
Forest  System  lands  with  National, 
state-wide  and  local  transportation 
needs. 

7703 — Policy.  Determine  and  provide 
the  minimiun  forest  transportation 
system  to  best  serve  the  current  and 
anticipated  management  objectives  and 
public  uses  of  National  Forests  lands  as 
identified  in  the  relevjmt  land  and 
resource  management  plans  (FSM  1920). 
In  providing  access,  forest  officers 
should  minimize  investment  and 
maintenance  costs  and  should  not 
compromise  land  health  or  water 
quality. 

7703.1 — Road  Management.  In 
managing  the  Forest  Service  road 
system,  assess  the  access  benefits  and 
the  costs  of  road-associated  ecological 
effects.  Give  priority  to 
decommissioning  unneeded  roads  and 
to  reconstructing  and  maintaining 
needed  roads.  Add  new  roads  to  the 
transportation  system  only  where 
supported  by  rigorous  analysis  (FSM 


Federal  Register/ Vol.  65,  No.  43 /Friday,  March  3,  2000 /Notices 


11689 


7712).  Management  opportunities  for 
meeting  access  needs  may  include  roads 
managed  for  safe  passenger  car  use, 
utilization  of  forest  resources,  roads 
managed  for  high-clearance  highway 
vehicles,  roads  closed  to  highway 
vehicles  but  available  for  other  uses 
(such  as  hiking  and  administrative 
access),  or  trails  managed  for  a  variety 
of  uses  (such  as  hiking,  horseback 
riding,  and  snowmobiling). 

1.  Maintaining  and  reconstructing 
needed  roads.  Emphasize  maintenance 
and  reconstruction  of  roads  needed  to 
meet  road  management  objectives  (FSM 
7712.3).  Give  priority  to  upgrading  the 
most  heavily  used  roads  to  provide  safe 
and  efficient  travel  and  to  reduce,  to  the 
extent  practicable,  adverse 
environmental  impacts. 

2.  Decommissioning  unneeded  roads. 
Many  implanned,  unauthorized, 
unclassified  travelways  exist  within  the 
National  Forests  amd  Grasslands.  Also, 
some  roads  have  been  classified  as  part 
of  the  forest  transportation  system  based 
on  previously  anticipated  management 
needs  that  may  have  changed  over  time. 
Establish  priorities,  schedule 
decommissioning  and  terminate  motor 
vehicle  use  of  roads  no  longer  needed. 
Reestablish  vegetation  (FSM  7701.2)  and 
restore  ecological  processes  interrupted 
or  impacted  by  the  imneeded  roads. 
Decommissioning  includes  various 
levels  of  treatments  to  stabilize  and 
rehabilitate  unneeded  roads,  such  as 
blocking  the  entrance,  revegetating  and 
water  barring;  removing  fills  and 
culverts,  reestablishing  drainage- ways 
and  removing  unstable  road  shoulders; 
or  full  obliteration  by  recontouring  and 
restoring  natural  slopes. 

3.  Adding  new  roads.  Carefully 
consider  proposals  to  build  new  roads 
or  to  add  roads  to  the  Forest  Service 
road  inventory  that  is  included  in  the 
atlas.  Add  new  roads  only  where  long- 
term  funding  obligations  have  been 
carefully  considered,  and,  where  the 
resource  management  objectives  and 
benefits  have  been  documented,  such  as 
for  natural  resource  management, 
including  utilization,  protection,  public 
health  and  safety,  or  private  rights. 
Make  road  construction  and 
reconstruction  decisions  locally,  with 
public  involvement  and  based  on 
thorough  analysis  considering  the  latest 
scientific  information  on  the  adverse 
effects  of  roads  on  ecosystems. 


7705— Definitions.  Exhibit  1,  Road 
Terminology  Relationships,  illustrates 
the  relationships  among  various  road 
terms. 

***** 

Forest  Roads.  As  defined  in  Title  23, 
Section  101  of  the  United  States  Code 
(23  U.S.C.  101),  a  road  wholly  or  partly 
within,  or  adjacent  to,  and  serving  the 
National  Forest  System  and  which  is 
necessary  for  the  protection, 
administration,  and  utilization  of  the 
National  Forest  System  and  the  use  and 
development  of  its  resources. 

Forest  Service  Road.  A  forest  road 
imder  the  jurisdiction  of  the  Forest 
Service.  The  term  "Forest  Service 
roads"  is  synonymous  with  the  term 
"forest  development  roads"  as  used  in 
23  U.S.C.  205. 

Forest  Service  Trail,  (see  FSM  2350.5). 

Forest  Transportation  System.  Those 
facilities,  including  Forest  Service 
roads,  bridges,  culverts,  trails,  parking 
lots,  log  transfer  facilities,  road  safety 
and  other  appurtenances,  and  airfields, 
in  the  transportation  network  and  under 
Forest  Service  jiuisdiction. 

Forest  Transportation  System 
Management.  The  planning,  inventory, 
analysis,  classification,  records, 
scheduling,  construction, 
reconstruction,  improvement, 
maintenance,  decommissioning,  and 
other  operations  to  achieve 
environmentally  sound,  safe,  cost 
effective,  and  integrated  access  for  use, 
protection,  and  management  of  National 
Forest  System  lands. 
***** 

Road.  A  motor  vehicle  travelway  over 
50  inches  wide,  unless  classified  and 
managed  as  a  trail.  A  road  may  be 
classified  or  unclassified  (36  CFR 
212.1). 

a.  Classified  Roads.  Roads  within 
National  Forest  System  lands  planned 
or  managed  for  motor  vehicle  access 
including  state  roads,  county  roads, 
private  roads,  permitted  roads,  and 
Forest  Service  roads  (36  CFR  212.1). 

b.  Unclassified  Roads.  Roads  not 
intended  to  be  part  of,  and  not  managed 
as  part  of,  the  forest  transportation 
system,  such  as  temporary  roads,  and 
unplanned  roads,  off-road  vehicle 
tracks,  and  abandoned  travelways. 

c.  Public  Roads.  Any  road  or  street 
under  the  jurisdiction  of  and 
maintained  by  a  public  authority  and 
open  to  public  travel  (23  U.S.C.  101(a)). 

Road  Investment  Terms.  The 
following  terms  have  specific  meanings 
as  used  in  the  Forest  Service: 


a.  New  Road  Construction.  *  *  • 

b.  Road  Reconstruction.  The 
investment  in  construction  activity  that 
results  in  improvement,  restoration,  or 
realignment  of  a  road  as  defined  below: 

(1)  Realignment.  Investment  in 
construction  activity  that  results  in  the 
new  location  of  an  existing  road  or 
portions  thereof.  The  investment  may 
include  decommissioning  the 
abandoned  sections  of  roadway. 

(2)  Improvement.  Investment  in 
construction  activity  that  raises  the 
traffic  service  level  of  a  road  or 
improves  its  safety  or  operating 
efficiency. 

(3)  Rebuilding.  Investment  in 
construction  activity  required  to  restore 
a  road  to  its  approved  traffic  service 
level. 

c.  Road  Maintenance.  Expenditures  in 
the  ongoing  minor  restoration  and 
upkeep  of  a  road  necessary  to  retain  the 
road's  approved  traffic  service  level. 

Roads  Subject  to  the  Highway  Safety 
Act.  Forest  Service  roads  that  are  open 
to  use  by  the  public  for  standard 
passenger  cars.  This  includes  roads  with 
access  restricted  on  a  seasonal  basis, 
and  roads  closed  during  extreme 
weather  conditions  or  for  emergencies, 
but  which  are  otherwise  open  for 
general  public  use. 

Temporary  Facilities.  Transportation 
facilities  authorized  by  contract,  permit, 
lease  or  emergency  operation,  not 
intended  to  be  a  part  of  the  forest 
transportation  system  and  not  necessary 
for  long-term  resource  management. 

*  .    *        •        *        • 

Transportation  Facility 
Decommissioning.  Various  treatments 
leading  to  stabilization  and  restoration 
of  transportation  facilities  that  are  no 
longer  needed. 

Transportation  Facility  Jurisdiction. 
The  legal  right  to  control  or  regulate  use 
of  a  transportation  facility.  Jurisdiction 
requires  authority,  but  not  necessarily 
ownership.  The  authority  to  construct  or 
maintain  a  road  may  be  derived  from  fee 
title,  an  easement,  an  agreement,  or 
some  other  similar  method. 

*  •        •        *      -  • 

7709 — Handbooks. 

***** 

7709.56 — Road  Preconstruction 
Handbook.  This  Handbook  establishes 
procedures  and  guides  for  the  location, 
survey,  design,  and  preparation  of  cost 
estimates  for  Forest  Service  roads. 

BILUNG  CODE  3410-1 1-U 
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Chapter  7710 — Transportation  Atlas, 
Records,  and  Analysis 

This  chapter  contains  objectives, 
policies,  responsibilities,  and 
requirements  for  analyzing 
transportation  needs  and  issues  and 
documenting  the  transportation  system. 
Direction  for  forest  trails  is  in  FSM  2350 
and  FSH  2309.18,  TrailsManagement 
Handbook. 

771 0.2 — Objectives.  The  objectives  of 
transportation  analysis  are: 

1 .  To  determine  the  minimum 
transportation  facilities  needed  to 
achieve  agency  and  forest  land  and 
resource  management  goals  and 
safeguard  ecosystem  health  within  the 
context  of  current  and  likely  funding 
levels. 

2.  To  incorporate  the  transportation 
system  needs  and  direction  into  the 
forest  land  and  resource  management 
planning  process. 

3.  To  direct  the  orderly  improvement 
and  management  of  the  transportation 
system  and  to  ensure  the  dociunentation 
of  decisions  affecting  the  system. 

4.  To  interact  with  and  involve  the 
public,  and  State,  local,  and  tribal 
governments  in  transportation  analysis. 

7710.3— Policy. 

7710.31 — General  Transportation 
Analysis  Requirements.  Conduct 
transportation  analysis  based  on 
rigorous  analysis  of  the  need  for  access 
to  National  Forest  System  lands  and  of 
the  infrastructure  required  to  provide 
that  access.  Use  the  best  available 
science  at  appropriate  scales  to  consider 
effects  of  transportation  facility 
construction,  reconstruction, 
maintenance,  and  decommissioning  on 
ecosystems. 

Integrate  transportation  analysis  into 
other  ecosystem  assessments  and 
analyses  as  appropriate.  Ensure  that 
environmental  analysis  identifies  and 
displays  at  least  one  alternative  that  is 
based  on  current  budget  levels  and 
realistic  projections  of  future  funding. 
Incorporate  the  findings  of  such 
analyses  into  forest  plan  amendments  or 
revision  or  site-specific  project 
planning,  as  applicable. 

Ensure  that  road  reconstruction, 
improvement,  operation,  and 
maintenance  are  guided  by  road 
management  objectives  (FSM  7712.3) 
and  are  undertaken  within  the 
constraints  of  ciu-rent  and  likely  futiue 
funding  levels. 

7710.32— Road  Analysis. 

1.  Long-term  Application.  In  the 
course  of  business,  the  responsible 
official  shall  incorporate  a  science-based 
road  analysis  into  multi-forest,  forest- 
wide  and  watershed-scale  analyses  and 
assessments  to  inform  planners  and 


decisionmakers  of  transportation  system 
opportunities  that  support  land  and 
resource  management  objectives.  Unless 
an  alternative  process  is  approved  by 
the  Deputy  Chief,  National  Forest 
System,  units  are  to  use  the  science- 
based  road  analysis  process  described  in 
the  report,  Roads  Analysis:  Informing 
Decisions  About  Managing  the  National 
Forest  Transportation  System  (USDA 
Forest  Service,  1999,  Misc.  Rep.  FS- 
643). 

a.  New  road  construction.  Consistent 
with  the  direction  at  section  7703.1. 
ensure  that  the  addition  of  new  roads, 
including  new  road  construction,  serves 
a  documented  need  and  that  the 
decision  is  informed  by  a  science-based 
road  analysis. 

b.  Maintenance,  reconstruction,  and 
decommissioning.  Use  the  science-based 
analysis  process  described  in  paragraph 
1  of  this  section  to  evaluate 
opportunities  and  priorities  for 
maintenance,  reconstruction,  and 
decommissioning  of  roads.  Conduct  the 
analysis  at  a  scale  and  intensity 
commensurate  with  the  scope  of  the 
action.  However,  implementation  of  a 
routine  or  emergency  maintenance 
activity  does  not  require  a  road  analysis 
before  proceeding. 

2.  Transition.  Until  a  comprehensive 
road  inventory  and  road  analysis  have 
been  conducted  and  integrated  into  the 
applicable  Forest  Plan,  the  following 
direction  shall  apply: 

a.  Road  construction/reconstruction 
in  roadless  and  unroaded  areas. 

There  must  be  a  compelling  need  to 
propose  construction/reconstruction  of 
roads  in  the  following  roadless  and 
unroaded  areas: 

(1)  Uru-oaded  portions  of  the  RARE  II 
(Roadless  Area  Review  and  Evaluation 
conducted  by  the  Forest  Service  in 
1979)  inventoried  roadless  areas  within 
the  National  Forest  System. 

(2)  Unroaded  portions  of  roadless 
areas  identified  in  existing  land  and 
resource  management  plans  that  lie  one- 
quarter  mile  or  more  beyond  any 
existing  classified  road,  and 

(3)  Unroaded  areas  of  more  than  1,000 
acres  that  are  contiguous  to  remaining 
ujiroaded  portions  of  RARE  II 
inventoried  roadless  areas  or  contiguous 
to  areas  inventoried  in  land  and 
resource  management  plans,  contiguous 
to  congressionally  designated 
wilderness  areas  or  Federally- 
administered  components  of  National 
Wild  and  Scenic  River  System  classified 
as  Wild,  or  contiguous  to  unroaded 
areas  of  5,000  acres  or  more  on  other 
Federal  lands.  These  areas  of  1,000  acres 
or  more  must  have  a  common  boundary 
of  considerable  length,  at  least  one- 
quarter  mile  width,  and  provide 


important  corridors  for  wildlife 
movement  or  extend  a  unique  ecological 
value  of  the  established  inventoried 
area. 

Compelling  needs  include,  but  are  not 
limited  to,  critical  resource  restoration 
and  protection;  public  safety;  and  access 
to  carry  out  a  statute  or  treaty  or 
pursuant  to  reserved  or  outstanding 
rights. 

Road  construction  in  roadless  and 
unroaded  areas  and  generally 
reconstruction  in  those  areas  will 
constitute  a  significant  environmental 
effect  as  defined  in  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  part  1508)  and  the  Forest  Service 
Environmental  Procedures  Handbook 
(FSH  1909.15,  section  05)  and  will 
require  the  preparation  of  an 
environmental  impact  statement  (FSH 
1909.15.  section  20.6).  This  National 
Environmental  Policy  Act  analysis  will 
provide  the  basis  for  a  Regional  Forester 
decision. 

Environmental  mitigation  and 
environmental  restoration  necessitated 
by  unclassified  roads  are  appropriate  in 
roadless  and  unroaded  areas  and  must 
follow  normal  National  Environmental 
Policy  Act  decisionmaking  processes. 
However,  maintenance  of  unclassified 
roads  in  roadless  and  unroaded  areas  is 
inappropriate  as  such  activity  would 
lead  to  defacto  road  development. 

b.  Road  construction/ reconstruction 
in  roaded  areas.  A  road  analysis  should 
be  completed  as  appropriate  for  any 
road  construction  or  reconstruction 
project  proposal  in  roaded  areas. 
However,  any  road  construction  or 
reconstruction  underway  or  listed  in  the 
schedule  of  proposed  actions  published 
pursuant  to  36  CFR  Part  215  prior  to  the 
effective  date  of  this  amendment  does 
not  require  a  road  analysis. 

3.  Duration  of  Transition  Procedures. 
For  those  forests  that  have  not  adopted 
a  revised  forest  plan  prior  to  the 
effective  date  of  this  amendment,  the 
transitional  procedures  in  FSM  7710.32, 
paragraph  2,  remain  in  effect  until  the 
roads  analysis  process  has  been 
integrated  into  the  forest  plan  revision 
process. 

For  those  forests  that  have  revised 
their  forest  plans  after  January  1,  1996, 
the  transitional  procedures  in  section 
7710.32,  paragraph  2,  remain  in  effect 
until  the  road  analysis  process  is 
implemented  and  either  (1)  The 
Regional  Forester  makes  a  written 
determination  that  the  forest  plan  does 
not  require  amendment  or  revision  to 
reflect  die  findings  of  the  analysis  or  (2) 
Until  the  Forest  Supervisor  undertakes 
and  adopts  a  forest  plan  amendment  or 
revision  to  integrate  the  results  into  the 
forest  plan. 
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7710.43 — Forest  Supervisor.  It  is  the 
responsibility  of  th  5  Forest  Supervisor 
to: 

1 .  Accomplish  re  ad  analysis  at  the 
appropriate  scales  n  conjunction  with 
other  assessments,  ind  integrate 
transportation  man  igement  issues  and 
opportunities  with  land  and  resource 
management  plann  ng. 

2.  Develop  and  naintain  a  forest 
transportation  atlas  i 
FSM  7711. 

3.  Ensure  that  enfcineering,  hydrology, 
biology,  and  other ;  ippropriate  skills 
needed  in  transpor  ation  analysis,  are 
available. 

4.  Ensure  that  pDJect  development 
and  operation  are  consistent  with  the 
road  management  c  bjectives 
documented  in  the 
atlas. 

5.  Identify  and  pi  ioritize  areas  (FSM 
1922.52)  where  det  liled  transportation 


forest  transportation 


analysis  is  essentia 


for  achieving  land 


and  resource  mana  ;ement  direction  and 
resource  project  im  plementation 
schedules. 

6.  Recommend  tc  the  Regional 
Forester  annual  an(  1  multi-year 
schedules  of  propo  Jed  transportation 
decommissioning,  econstruction,  and 
construction  projects  (FSM  1922.51). 

7.  Involve  Federal.  State,  local,  and 
tribal  transportatio;  i  agencies  in  land 
and  resource  mana  ;ement  planning  to 
ensure  coordinatio  i. 

8.  Document  invi  intory  and 
transportation  anal  >fsis  results. 

7710.44 — Distric  Rangers.  It  is  the 
responsibility  of  th  5  District  Ranger  to 
approve  road  mana  ^ement  objectives. 


771 0.5 — Definitiifns 

Unroaded  areas 
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(see  FSM  1920.5). 
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Forest  System  lands  as  defined  at 
section  212.1  of  Title  36  of  the  Code  of 
Federal  Regulations  (36  CFR  212.1).  The 
atlas  consists  of  the  geospatial  and 
tabular  data  showing  the  location  of 
each  transportation  facility  and 
additional  information  as  necessary  for 
Forest  Service  management  of  roads, 
trails,  and  airfields. 

771 1 . 1—Road  Atlas.  A  critical 
component  of  the  transportation  atlas  is 
the  forest  road  atlas,  which  includes 
classified  and  unclassified  roads  on 
National  Forest  System  lands.  The  forest 
road  atlas  serves  as  the  official  record  of 
the  Forest  Development  Road  system 
referred  to  in  the  National  Forest 
Management  Act  (16  U.S.C.  1608  (b)). 
The  road  atlas  includes,  at  a  minimum, 
the  location  and  jurisdiction  of 
classified  roads  not  under  Forest  Service 
jurisdiction,  the  location  and  road 
management  objectives  for  Forest 
Service  roads  and  bridges,  and  the 
location  of  and  management  decisions 
on  unclassified  roads.  To  the  extent 
practicable  and  appropriate,  cite  in  the 
atlas  the  science-based  analyses  used  to 
support  decisions  on  roads  recorded  in 
the  atlas. 

Use  INFRA  Service-wide,  the  Forest 
Service  integrated  infrastructure  tabular 
and  spatial  data  management  system,  for 
the  storage  and  analysis  of  information 
in  the  road  atlas.  The  transportation 
inventory  must  be  capable  of  spatial 
representation  or  mapping  as 
appropriate  at  the  various  analysis  and 
forest  planning  scales.  This  information 
also  supports  other  resource  analyses, 
such  as  water  quality  and  habitat 
assessments. 

7711.2 — Transportation  Atlas 
Maintenance.  Maintain  a  current  record 
of  forest  transportation  facilities  in  the 
atlas  as  part  of  the  ongoing  real  property 
and  condition  survey  updates  (FSM 
6446).  Add  proposed  facilities  to  the 
atlas  only  after  a  decision  to  construct 
the  facility  or  to  convert  an  unclassified 
road  to  a  classified  facility  has  been 
made  by  the  responsible  official  in 
accordance  with  the  National 
EnvironmentcJ  Policy  Act  process, 
including  facilities  covered  by 
categorical  exclusions  (FSM  1952  and 
FSM  1922.52,  No.  4).  Remove  existing 
facilities  from  the  atlas  only  after 
anticipated  decommissioning  results 
have  been  achieved  and  verified 
through  monitoring. 

7712 — Transportation  Analysis  and 
Results.  Use  a  science-based 
transportation  analysis  process,  at 
appropriate  scales,  that  considers 
transportation  facility  needs  and 
concerns.  Coordinate  the  analysis  with 
other  ecosystem  assessments  emd 
analyses. 


7712.02 — Objectives.  Conduct 
transportation  analysis  to  achieve  the 
following: 

1.  Identification  of  opportimities, 

2.  Assessment  of  needs,  funding,  and 
associated  ecosystem  effects,  including 
effects  on  unroaded  values, 

3.  Achievement  of  management 
direction,  and 

4.  Documentation  of 
recommendations  that  can  become  part 
of  a  NEPA  disclosure  and  line  decision. 

7712.03 — Policy.  Forest  Service 
regulations  implementing  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act,  as  amended  by  the 
National  Forest  Management  Act, 
require  integration  of  transportation 
planning  into  an  interdisciplinary  effort 
that  produces  Regional  guides,  forest 
and  site-specific  project  plans.  Use  the 
forest  transportation  atlas  as  a  record  of 
transportation  facility  decisions. 

1 .  Assess  economic  costs  and  benefits 
along  with  physical  and  biological 
factors  when  identifying  project 
alternatives. 

2.  Consider  the  needs  of  all  parties 
when  developing  transportation  system 
opportunities  in  areas  of  intermingled 
ownership. 

3.  Consider  long-  and  short-term  uses, 
including  possible  mechanized,  non- 
mechanized,  and  off-highway  vehicle 
uses,  when  analyzing  transportation 
facilities. 

4.  Involve  the  public  in  transportation 
analysis. 

5.  Identify  all  classified  and 
unclassified  facilities  in  the  forest 
transportation  atlas. 

6.  Document  road  management 
objectives  and  project  priorities. 

7712.1 — Scope  and  Levels  of 
Transportation  Analysis.  Line  officers 
must  choose  the  appropriate  geographic 
scale  for  transportation  analysis  and  the 
degree  of  detail  that  is  appropriate  and 
practicable.  Selecting  the  appropriate 
scale  for  assessing  road  opportunities 
depends  on  the  issues  being  analyzed. 
Line  officers  should  recognize  that 
starting  with  the  broader  scale  analysis 
is  particularly  helpful  in  identifying 
interactions  between  resources  and 
roads  that  may  only  be  detected  at  the 
broader  level,  in  supporting  better 
informed  and  integrated  decisions 
across  administrative  boundaries,  and  in 
avoiding  collection  of  unnecessary 
information. 

7712.11 — Multi-Forest  and  Ecoregion 
Scale  Transportation  Analysis.  Road 
emalysis  is  an  integral  part  of  an 
ecoregion  (or  sub-region)  assessment.  At 
this  level,  consider  the  following: 

1.  Broad  scale  issues,  such  as  habitat 
connectivity,  strongholds  for  aquatic 
and  terrestrial  species,  sources  of 
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drinking  water,  cumulative  effects,  and 
other  unroaded  values. 

2.  Integration  of  State,  county,  and 
local  transportation  systems,  and  multi- 
year  transportation  plans  with  the 
Forest  transportation  system. 

3.  Potential  program  direction  for  new 
or  revised  forest  highways,  public  lands 
highways,  and  public  roads  under 
Forest  Service  jurisdiction. 

4.  Current  and  likely  funding  levels 
available  to  support  transportation 
facility  construction,  reconstruction, 
maintenance  and  decommissioning. 

7712.12— Forest  Plan  Level 
Transportation  Analysis.  Transportation 
analysis  at  the  forest  plan  level  tiers  to 
broader  scale  analyses  and  requires 
close  coordination  with  other  ecosystem 
assessments.  Consider: 

1.  Environmental  effects,  including 
socio-economic  impacts.  Consider  costs 
and  benefits  of  protection  of  uiu'oaded 
values. 

2.  An  overview  of  the  transportation 
rights-of-way  acquisition  needs. 

3.  State,  county  and  local 
transportation  facility  effects  on  land 
and  forest  resource  management  plans 
and  resource  management  programs. 

4.  Forest  Service  transportation 
investments  necessary  for  carrying  out 
the  planned  resource  program. 

7712.13 — Watershed  and  Project  Level 
Transportation  Analysis.  Watershed  and 
project  level  road  analyses  tier  to 
broader  scale  analyses,  where  available, 
and  include  comprehensive  inventory 
and  science-based  analyses  of  all 
classified  and  unclassified  forest 
transportation  facilities  within  the 
analysis  area.  Integrate  watershed  scale 


transportation  analyses  with  other 
watershed  scale  assessments. 

7712.2 — Analysis  Processes. 

7712.21 — Transportation  Analysis. 
Perform  transportation  analysis  at  the 
appropriate  scales  to  identify  an 
environmentally  sound,  cost  efficient 
(FSH  1909.17)  transportation  network. 
Tier  the  analysis  to  the  Forest  plan  and 
to  available  ecosystem  assessments.  The 
analysis  must  follow  a  process  that 
considers  the  latest  science-based 
information  on  environmental  benefits 
and  effects,  particularly  unroaded 
values,  such  as  described  in  the  report. 
Roads  Analysis:  Informing  Decisions 
About  Managing  the  National  Forest 
Transportation  System  (USDA  Forest 
Service,  1999,  Misc.  Rep.  FS-643).  The 
transportation  analysis  shall  be  guided 
by  management  direction,  have 
interdisciplinary  participation,  and  be 
approved  in  writing  by  the  responsible 
official. 

In  timber  harvest  areas,  the  analysis 
should  be  a  joint  effort  of  sale  planners, 
logging  engineers,  biologists,  and 
transportation  planners,  as  well  as 
representatives  of  other  disciplines. 
Ensure  that  timber  sale  planning  is 
coordinated  with  analysis  of 
transportation  needs  (FSM  2431.2). 

Document  the  transportation  analysis 
in  conjunction  with  policies  and 
procedures  of  FSM  1950  and  FSH 
1909.15.  Revise  the  forest  transportation 
atlas  (FSM  7711.2)  if  the  formal  decision 
necessitates  any  changes. 

7712.22 — Network  Analysis.  Perform 
a  network  analysis  as  part  of 
transportation  analysis  to  determine 
alternate  route  effectiveness  for  the 
management  direction. 


The  network  analysis  shall  establish 
four  important  types  of  transportation 
cost  data: 

1 .  Environmental  effects  and  possible 
ecosystem  restoration  opportunities. 

2.  Reconstruction  and  improvement 
costs  on  a  road  system  to  a  specified 
area. 

3.  Variable  user  and  travel-related 
costs  over  a  road  system  for  a  resource 
activity  on  a  unit  or  output  basis. 

4.  Cost  of  operating  and  maintaining 
the  network. 

Re-analyze  networks  and  cost 
estimates  as  outputs,  schedules,  and 
management  area  locations  change  for 
different  management  practices. 

7712.23 — Economic  Analysis. 

*        *        *        *        * 

7712.3 — Road  Management 
Objectives.  Establish  road  management 
objectives  for  all  Forest  Service  roads 
consistent  with  forest  plan  direction. 
Road  management  objectives  include 
design  criteria  (FSM  7720)  and 
operation  and  maintenance  criteria 
(FSM  7730.3).  The  road  management 
objectives  require  line  officer  approval 
and  are  included  in  the  transportation 
atlas. 

7712.4 — Scheduling  Projects.  Develop 
3-to  5-year  schedules  listing  all 
proposed  projects.  Schedule 
decommissioning,  reconstruction  and 
improvement  project  activities  in 
coordination  with  other  resource  and 
support  activities  in  a  timely  manner. 
***** 

(FR  Dor.  00-5000  Filed  3-2-00:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  rtesearch, 
Education,  and  Extension  Service 

Request  for  Proposals  (RFP):  Special 
Research  Grants  Pijogram,  Potato 
Research 


State  Research, 
Extehsion  Service, 


AGENCY:  Cooperative  ■ 

Education,  and 

USDA. 

ACTION:  Notice  of  request  for  proposals 

and  request  for  inpu :. 


summary:  The  Coopferative 
Research,  Education, 
Service  (CSREES) 
availability  of  grant 
proposals  for  the  Spi 
Grants  Program,  Potito 
fiscal  year  (FY)  200C 
availability  of  funds 
amount  available  foi 
program  in  FY  2000 

This  notice  sets  oijt 
these  projects,  the  e 
projects  and  appli 
procedures,  and  the 
needed  to  apply  for 
Project  grant. 

CSREES  also  is  so 
regarding  this  reques  t 
any  interested  party, 
will  be  considered  i 
of  the  next  request 
program.  Such 
in  meeting  the 
103(c)(2)  of  the  Agri 
Extension,  and  Educ^t 
1998,  (AREERA) 
DATES:  All  proposals 
USDA  on  or  before 
Proposals  not  receiv 
date  will  not  be 

User  comments 
six  months  from  the 
request  for  proposal' 
received  after  that 
considered  to  the 
Part  VII.  C). 


State 
and  Extension 
adnounces  the 
unds  and  requests 
;cial  Research 
Research  for 
Subject  to  the 
the  anticipated 
support  of  this 
is  $1,300,000. 

the  objectives  for 
ligibility  criteria  for 
ica  its,  the  application 
?et  of  instructions 
Potato  Research 


iciting  comments 
for  proposals  from 
These  comments 
the  development 
proposals  for  this 
comr^ents  will  be  used 
of  section 
( :ultural  Research, 
ion  Reform  Act  of 


f(T 


requi  ements  i 


;  an  I 


ADDRESSES:  Proposa  s 
submitted  to  the  follp 
address:  Special 
Program,  Potato 
Services  Unit:  Office 
Programs;  Cooperati 
Education,  and 
Department  of 
1400  Independence 
Washington  DC  202 

The  address  for 
proposals  or  proposes 
an  express  mail  or 
service  is:  Special 
Program.  Potato 
Services  Unit;  Office 
Programs;  Cooperati'  e 
Education,  and 


must  be  received  at 
pril  3,  2000. 
I  id  on  or  before  this 
con4idered  for  funding, 
requested  within 
issuance  of  the 
(RFP).  Comments 
will  be 
extent  practicable  (see 


di  te 


should  be 
wing  mailing 
Resi  farch  Grants 
Research;  c/o  Proposal 
of  Extramural 
State  Research, 
Extension  Service;  U.S. 
Agric  ilture;  STOP  2245; 
We.,SW; 
0-2245. 
delivered 
submitted  using 
ght  courier 
Research  Grants 
Research;  c/o  Proposal 
of  Extramural 
State  Research, 
Exteision  Service;  U.S. 


i"e . 


ha  id- 


ol emiE 


Department  of  Agriculture;  Room  303, 
Aerospace  Center;  901  D  Street,  SW; 
Washington  DC  20024.  Telephone:  (202) 
401-5048. 

Written  user  comments  should  be 
submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2299:  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  (This  e-mail  address 
is  intended  only  for  receiving 
stakeholder  input  comments  regarding 
this  RFP,  and  not  for  requesting 
information  or  forms.) 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  Parochetti;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2220;  1400  Independence 
Avenue,  SW;  Washington.  DC  20250- 
2220;  telephone:  (202)  401-4354; 
Internet:  jparochetti@reeusda.gov. 
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Part  I — General  Information 

A.  Legislative  Authority 

The  authority  for  this  program  is 
contained  in  section  (c)(1)(B)  of  the 
Competitive,  Special,  and  Facilities 
Research  Grant  Act.  in  section  2  of  Pub. 
L.  No.  89-106,  as  amended  (7  U.S.C. 
450i(c)(l)(B)).  Only  section  3400.1, 
Applicability  of  regulations,  Subpart  C, 
Peer  and  Merit  Review  Arranged  by 
Grantees,  and  Subpart  D,  Annual 
Reports  of  the  administrative 
regulations  at  7  CFR  part  3400  for 
Special  Grants  Programs  awarded  under 
the  authority  of  section  2(c)  of  this  Act 
(7  U.S.C.  450i(c))  apply  to  grants 
solicited  and  awarded  under  subsection 
2(c)(1)(B). 

In  accordance  with  the  statutory 
authority,  grants  awarded  under  this 
program  will  be  for  the  purpose  of 
facilitating  or  expanding  ongoing  State- 
Federal  food  and  agricultural  research 
programs  that — (i)  promote  excellence 
in  research  on  a  regional  and  national 
level;  (ii)  promote  the  development  of 
regional  research  centers;  (iii)  promote 
the  research  partnership  between  the 
Department  of  Agriculture,  colleges  and 
universities,  research  foundations,  and 
State  agricultural  experiment  stations 
for  regional  research  efforts;  and  (iv) 
facilitate  coordination  and  cooperation 
of  research  among  States  through 
regional  research  grants. 

B.  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  following 
definitions  are  applicable: 

(1)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  is  delegated. 

(2)  Authorized  departmental  officer 
(ADO)  means  the  Secretary  or  any 
employee  of  the  Depcutment  who  has 
the  authority  to  issue  or  modify  grant 
instruments  on  behalf  of  the  Secretary. 

(3)  Authorized  organizational 
representative  (AOR)  means  the 
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president,  director,  or  chief  executive 
officer  or  other  designated  official  of  the 
applicant  orgeinization  who  has  the 
authority  to  commit  the  resources  of  the 
organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(5)  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(6)  Grantee  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(7)  Peer  review  panel  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice  on 
the  scientific  and  technical  merit  of 
grant  applications  in  those  fields. 

(8)  Principal  Investigator/Project 
Director  means  the  single  individual 
designated  in  the  grant  application  and 
approved  by  the  Secretary  who  is 
responsible  for  the  direction  and 
mjmagement  of  the  project.  Note  that  a 
proposal  may  have  multiple  secondary 
co-principal  investigators/project 
directors  but  only  one  principal 
investigator/project  director. 

(9)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
ADO  as  defined  in  (2)  above. 

(10)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(11)  Project  period  means  the  total 
length  of  time  that  is  approved  by  the 
Administrator  for  conducting  the 
research  project,  as  stated  in  the  award 
document,  during  which  Federal 
sponsorship  begins  and  ends. 

(12)  Scientific  peer  review  means  an 
evaluation  of  a  proposed  project  for 
technical  quality  and  relevance  to 
regional  or  national  goals  performed  by 
experts  with  the  scientific  knowledge 
and  technical  skills  to  conduct  the 
proposed  research  work.  Peer  reviewers 
may  be  selected  from  an  applicant 
organization  or  from  outside  the 
organization,  but  shall  not  include 
principals,  collaborators  or  others 
involved  in  the  preparation  of  the 
application  imder  review. 

(13)  Secretaiy  means  the  Secretary  of 
Agriculture  and  emy  other  ofiicer  or 
employee  of  the  Department  to  whom 
the  authority  involved  is  delegated. 

C.  Eligibility 

Proposals  may  be  submitted  by  State 
agricultiual  experiment  stations,  land- 
grant  colleges  and  universities,  research 
foundations  established  by  land-grant 
colleges  and  imiversities,  colleges  and 


universities  receiving  funds  under  the 
Act  of  October  10,  1962,  as  amended  (16 
U.S.C.  582a  et  seq.),  and  accredited 
schools  or  colleges  of  veterinary 
medicine.  The  proposals  must  be 
directly  related  to  potato  varietal 
development/testing.  Although  an 
applicant  may  be  eligible  based  on  its 
status  as  one  of  these  entities,  other 
factors  may  exclude  an  applicant  from 
receiving  Federal  assistance  under  this 
program  (e.g.,  debarment  or  suspension, 
a  determination  of  non-responsibility 
based  on  submitted  organizational 
management  information,  etc.). 

Part  n — Program  Description 


A.  Purpose  of  the  Program 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Special  Research 
Grants  Program,  Potato  Research  for  FY 
2000.  The  purpose  of  this  grant  program 
is  to  support  potato  research  that 
focuses  on  varietal  development/testing. 
As  used  herein,  varietal  development/ 
testing  is  research  using  traditional  and 
biotechnological  genetics  to  develop 
improved  potato  variety(ies).  Aspects  of 
evaluation,  screening  and  testing  must 
support  or  complement  the 
development  of  improved  varieties.  This 
program  is  administered  by  CSREES  of 
USDA. 

B.  Available  Funds  and  Award 
Limitations 

Funds  will  be  awarded  on  a 
competitive  basis  to  support  regional 
research  projects  that  are  composed  of 
potato  research  that  focuses  on  varietal 
development/testing.  For  purposes  of 
this  program,  regional  research  means 
research  having  application  beyond  the 
immediate  State  in  which  the  awardee 
resides  and  performs  the  project.  The 
anticipated  amount  of  funds  available  in 
FY  2000  for  support  of  this  program  is 
approximately  $1,300,000.  Each 
proposal  submitted  in  FY  2000  shall 
request  funding  for  a  period  not  to 
exceed  one  year.  Funding  for  additional 
years  will  depend  upon  the  availability 
of  funds  and  progress  toward  objectives. 
FY  2000  awardees  would  need  to 
recompete  in  future  years  for  additional 
funding. 

Under  this  program,  the  Secretary 
may  extend  grant  awards  for  the  support 
of  research  projects  for  up  to  three  years 
to  further  the  program. 

C.  Applicant  Peer  Review  Requirements 

Subsection  (c)(5)  of  the  Competitive. 
Special,  and  Facilities  Research  Grant 
Act,  as  amended  (7  U.S.C.  450i(c)(5)) 
requires  applicants  to  conduct  a 
scientific  peer  review  of  a  proposed 
research  project  in  accordance  vkith 


regulations  promulgated  by  the 
Secretary  prior  to  the  Secretary  making 
a  grant  award  luider  this  authority. 
Regulations  implementing  this 
requirement  are  set  forth  in  7  CFR 
3400.20.  The  regulations  impose  the 
following  requirements  for  scientific 
peer  review  by  applicants  of  proposed 
research  projects: 

1 .  Credible  and  independent.  Review 
arranged  by  the  grantee  must  provide  for 
a  credible  and  independent  assessment 
of  the  proposed  project.  A  credible 
review  is  one  that  provides  an  appraisal 
of  technical  quality  and  relevance 
sufficient  for  an  organizational 
representative  to  make  an  informed 
judgment  as  to  whether  the  proposal  is 
appropriate  for  submission  for  Federal 
support.  To  provide  for  an  independent 
review,  such  review  may  include  USDA 
employees,  but  should  not  be  conducted 
solely  by  USDA  emoloyees. 

2.  Notice  of  completion  and  retention 
of  records.  A  notice  of  completion  of  the 
review  shall  be  conveyed  in  writing  to 
CSREES  either  as  part  of  the  submitted 
proposal  or  prior  to  the  issuance  of  an 
award,  at  the  option  of  CSREES  (see  Part 
in.  Q.).  The  written  notice  constitutes 
certification  by  the  applicant  that  a 
review  in  compliance  with  these 
regulations  has  occurred.  Applicants  are 
not  required  to  submit  results  of  the 
review  to  CSREES;  however,  proper 
docvunentation  of  the  review  process 
and  results  should  be  retained  by  the 
applicant. 

3.  Renewal  and  supplemental  grants. 
Review  by  the  grantee  is  not 
automatically  required  for  renewal  or 
supplemental  grants  as  defined  in  7  CFR 
3400.6.  A  subsequent  grant  award  will 
require  a  new  review  if,  according  to 
CSREES,  either  the  funded  project  has 
changed  significantly,  other  scientific 
discoveries  have  affected  the  project,  or 
the  need  for  the  project  has  changed. 
Note  that  a  new  review  is  necessary 
when  applying  for  another  standard  or 
continuation  grant  after  expiration  of 
the  grant  term. 

Part  ni— Content  of  a  Proposal 

All  proposals  must  contain  the 
following  forms  and  narrative 
information  to  assist  CSREES  personnel 
during  the  review  and  award  processes: 

A.  Application  for  Funding  (Form 
CSREES-661) 

Each  copy  of  each  grant  proposal 
must  contain  an  Application  for 
Funding,  (Form  CSREES-661).  One 
copy  of  the  appUcation.  preferably  the 
original,  must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  principal 
investigator(s)/project  director(s)  and 
the  AOR  who  possesses  the  necessary 
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authority  to  comini 
time  and  other  relevant 
project.  Any  pro 
investigator  or  co 
whose  signature  d 
Form  CSREES-661 
any  resuhing  grant 
both  signature  bloc 
bottom  of  the  Appli 
form. 

Form  CSREES-6e(l 
document  for  the 
database:  it  is  therelore 
be  completed  accur;  i 
items  are  highli 
potential  for  errors 
misinterpretations: 

1.  Title  of  Project 
of  the  project  must 
maximum),  yet 
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Project  titles  are 
nonscientific  peopi 
technical  words  or 
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Grants  Program,  Potato 
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Register  announcen^ent 

3.  Program  Area 
8).  The  name  of  the 
"Potato  Research, 
this  block.  You  should 
to  the  program 
Register  announcen^ent 

4.  Type  of  Reques' 
project  being  pro 
a  grant  that  has  beer 
the  same  program  at 
previous  five  fiscal  ] 
that  you  show  the 
assigned  to  the  project 

5.  Principal  Invest  igat 
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investigators  creates 
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Listing  multiple  co 
investigators,  beyon  1 
genuine  coUaboratit  n 
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6.  Type  of  Perforn^ing 
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to  the  individual  listed  as  PI/PD  #1  in 
Block  15.a. 

7.  Other  Possible  Sponsors  (Block  22). 
List  the  names  or  acronyms  of  all  other 
public  or  private  sponsors  including 
other  agencies  within  USDA  and  other 
programs  funded  by  CSREES  to  whom 
your  application  has  been  or  might  be 
sent.  In  the  event  you  decide  to  send 
your  application  to  another  organization 
or  agency  at  a  later  date,  you  must 
inform  the  identified  CSREES  program 
manager  as  soon  as  practicable. 
Submitting  your  proposal  to  other 
potential  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  duplicate 
support  for  the  same  project  will  not  be 
provided. 

B.  Table  of  Contents 

For  consistency  and  ease  of  locating 
information,  each  proposal  submitted 
should  contain  a  Table  of  Contents. 

C.  Objectives 

Clear,  concise,  complete,  and  logically 
arranged  statement(s)  of  the  specific 
aims  of  the  proposed  effort  must  be 
included  in  all  proposals.  For  renewal 
applications,  a  restatement  of  the 
objectives  outlined  in  the  active  grant 
also  should  be  provided. 

D.  Progress  Report 

If  the  proposal  is  a  renewal  of  an 
existing  project  supported  under  the 
same  program,  include  a  clearly 
identified  summary  progress  report 
describing  the  results  to  date.  The 
progress  report  should  contain  the 
following  information: 

1.  A  comparison  of  actual 
accomplishments  with  the  goals 
established  for  the  active  grant; 

2.  The  reasons  for  slippage  if 
established  goals  were  not  met;  and 

3.  Other  pertinent  information, 
including,  when  appropriate,  cost 
analysis  and  explanation  of  cost 
overruns  or  unexpectedly  high  unit 
costs. 

E.  Procedures 

The  procedures  or  methodology  to  be 
applied  to  the  proposed  effort  should  be 
explicitly  stated.  This  section  should 
include  but  not  necessarily  be  limited 
to: 

1.  A  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out; 

2.  Techniques  to  be  employed, 
including  their  feasibility; 

3.  Kinds  of  results  expected; 

4.  Means  by  which  data  will  be 
analyzed  or  interpreted; 

5.  Pitfalls  which  might  be 
encountered;  and 


6.  Limitations  to  proposed 
procedures. 

F.  Justification 

This  section  should  include  in-depth 
information  on  the  following,  when 
apphcable: 

1 .  Estimates  of  the  magnitude  of  the 
problem  and  its  relevance  to  ongoing 
State-Federal  food  and  agricultural 
research  programs; 

2.  Importance  of  starting  the  work 
during  the  current  fiscal  year;  and 

3.  Reasons  for  having  the  work 
performed  by  the  proposing  institution. 

G.  Cooperation  and  Institutional  Units 
Involved 

Cooperative  and  multi-state 
applications  are  encouraged.  Identify 
each  institutional  unit  contributing  to 
the  project.  Identify  each  State  in  a 
multiple-state  proposal  and  designate 
the  lead  State.  When  appropriate,  the 
project  should  be  coordinated  with  the 
efforts  of  other  State  and/or  national 
programs.  Clearly  define  the  roles  and 
responsibilities  of  each  institutional 
unit  of  the  project  teemi,  if  applicable. 

H.  Literature  Review 

A  summary  of  pertinent  publications 
with  emphasis  on  their  relationship  to 
the  effort  being  proposed  should  be 
provided  and  should  include  all 
important  and  recent  publications  from 
other  institutions,  as  well  as  those  from 
the  applicant  institution.  The  citations 
themselves  should  be  accurate, 
complete,  and  written  in  an  acceptable 
journal  format. 

/.  Current  Work 

Current  unpublished  institutional 
activities  to  date  in  the  program  area 
under  which  the  proposal  is  being 
submitted  should  be  described. 

/.  Facilities  and  Equipment 

All  facilities  which  are  available  for 
use  or  assignment  to  the  project  during 
the  requested  period  of  support  should 
be  reported  and  described  briefly.  Any 
potentially  hazardous  materials, 
procedures,  situations,  or  activities, 
whether  or  not  directly  related  to  a 
particular  phase  of  the  effort,  must  be 
explained  fully,  along  with  an  outline  of 
precautions  to  be  exercised.  Examples 
include  work  with  toxic  chemicals  and 
experiments  that  may  put  human 
subjects  or  animals  at  risk. 

All  items  of  major  instrumentation 
available  for  use  or  assignment  to  the 
proposed  project  also  should  be 
itemized.  In  addition,  items  of 
nonexpendable  equipment  needed  to 
conduct  and  bring  the  project  to  a 
successful  conclusion  should  be  listed, 
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including  dollar  amounts  and,  if  funds 
are  requested  for  their  acquisition, 
justified. 

K.  Project  Timetable 

The  proposal  should  outline  all 
important  phases  as  a  function  of  time, 
year  by  year,  for  the  entire  project, 
including  periods  beyond  the  grant 
funding  period. 

L.  Personnel  Support 

All  senior  personnel  who  are 
expected  to  be  involved  in  the  effort 
must  be  clearly  identified.  For  each 
person,  the  following  should  be 
included: 

1.  An  estimate  of  the  time 
commitment  involved; 

2.  Vitae  of  the  principal 
investigator(s),  senior  associate(s),  and 
other  professional  personnel.  This 
section  should  include  vitae  of  all  key 
persons  who  are  expected  to  work  on 
the  project,  whether  or  not  CSREES 
funds  are  sought  for  their  support.  Each 
vita  should  be  limited  to  two  (2)  pages 
each  in  length,  excluding  publications 
listings;  and 

3.  A  chronological  listing  of  the  most 
representative  publications  during  the 
past  five  years.  This  listing  must  be 
provided  for  each  professional  project 
member  for  whom  a  vita  appears. 
Authors  should  be  listed  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference  as  these  usually  appear  in 
journals. 

M.  Collaborative  and/or  Subcontractual 
Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  other  individuals  or 
organizations,  such  eirrangements 
should  be  fully  explained  and  justified. 
For  purposes  of  proposal  development, 
informal  day-to-day  contacts  between 
key  project  personnel  and  outside 
experts  are  not  considered  to  be 
collaborative  arrangements  and  thus  do 
not  need  to  be  detailed. 

All  anticipated  subcontractual 
arrangements  should  be  explained  and 
justified  in  this  section.  A  proposed 
statement  of  work,  a  budget,  and  a 
budget  narrative  for  each  arrangement 
involving  the  transfer  of  substantive 
programmatic  work  or  the  providing  of 
financial  assistance  to  a  third  party  must 
be  provided.  Agreements  between 
departments  or  other  units  of  your  own 
institution  and  minor  arrangements 
with  entities  outside  of  your  institution 
[e.g.,  requests  for  outside  laboratory' 
analyses)  are  excluded  from  this 
requirement. 


If  you  expect  to  enter  into 
subcontractual  arrangements,  please 
note  that  the  provisions  contained  in  7 
CFR  part  3019,  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Non-Profit  Organizations,  and  the 
general  provisions  contained  in  7  CFR 
part  3015.205,  USDA  Uniform  Federal 
Assistance  Regulations,  flow  down  to 
subrecipients.  In  addition,  required 
clauses  from  7  CFR  part  3019  Sections 
40-48  (Procurement  Standards)  and 
Appendix  A  (Contract  Provisions) 
should  be  included  in  final  contractual 
documents,  and  it  is  necessary  for  the 
subawardee  to  make  a  certification 
relating  to  debarment/suspension.  This 
latter  requirement  is  explained  further 
under  subsection  Q.  of  these  guidelines. 

N.  Budget  (Form  CSREES-55) 

Each  proposal  must  contain  a  detailed 
budget  (Form  CSREES-55)  for  up  to  12 
months  of  support.  Funds  may  be 
requested  under  any  of  the  categories 
listed  on  the  budget  form,  provided  that 
the  item  or  service  for  which  support  is 
sought  is  allowable  imder  the  enabling 
legislation  and  the  applicable  Federal 
cost  principles  and  can  be  identified  as 
necessary  and  reasonable  for  the 
successful  conduct  of  the  project. 

The  following  guidelines  should  be 
used  in  developing  your  proposal 
budget: 

1.  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Senior  and  Other 
Personnel  and  the  number  of  CSREES 
Funded  Work  Months  must  be  shown  in 
the  spaces  provided.  Grant  funds  may 
not  be  used  to  augment  the  total  salary 
or  rate  of  salary  of  project  personnel  or 
to  reimburse  them  for  time  in  addition 
to  a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution  and  with  OMB  Circular 
No.  A-21,  Cost  Principles  for 
Educational  Institutions.  Administrative 
and  Clerical  salaries  are  normally 
classified  as  indirect  costs.  (See  Item  9. 
below.)  However,  if  requested  under 
A.2.e..  they  must  be  fully  justified. 

Note:  In  accordance  with  Section  1473  of 
the  National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of  1977. 
as  amended,  7  U.S.C.  3319,  tuition  remission 
is  not  an  allowable  cost  under  Section 
2(c)(1)(B)  projects,  and  no  funds  will  be 
approved  for  this  purpose. 


2.  Fringe  Benefits.  Funds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accounting  practices  of  your 
institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project.  See  OMB 
Circular  No.  A-21 ,  Cost  Principles  for 
Educational  Institutions,  for  further 
guidance  in  this  area. 

3.  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 
As  such,  items  of  necessary 
instrumentation  or  other  nonexpendable 
equipment  should  be  listed  individually 
by  description  and  estimated  cost.  This 
applies  to  revised  budgets  as  well,  as  the 
equipment  item(s)  and  amount(s)  may 
change. 

Note:  For  projects  awarded  under  the 
authority  of  Sec.  2(c)(1)(B),  no  hinds  will  be 
awarded  for  the  renovation  or  refurbishment 
of  research  spaces:  the  purchase  or 
installation  of  fixed  equipment  in  such 
spaces;  or  for  the  planning,  repair, 
rehabilitation,  acquisition,  or  consUTiction  of 
a  building  or  facility. 

4.  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  caury  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs. 

5.  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  specified.  Funds 
may  be  requested  for  field  work  or  for 
travel  to  professional  meet'ngs.  In  the 
budget  narrative,  for  both  domestic  and 
foreign  travel,  provide  the  purpose,  the 
destination,  method  of  travel,  number  of 
persons  traveling,  number  of  days,  and 
estimated  cost  for  each  trip.  If  details  of 
each  trip  are  not  known  at  the  time  of 
proposal  submission,  provide  the  basis 
for  determining  the  amount  requested. 

Travel  and  subsistence  should  be  in 
accordance  with  organizational  policy. 
Irrespective  of  the  organizational  policy, 
allowances  for  airfare  will  not  normally 
exceed  round  trip  jet  economy  air 
accommodations.  Please  note  that  7  CFR 
Part  3015.205  is  applicable  to  air  travel. 

6.  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  research  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
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Q.  Assumnce  Statenient(s)  (Form      ^ 
CSREES-662) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assurance,  supporting 
documentation,  etc.,  before  funding  can 
be  approved  for  the  project.  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project,  it  is 
expected  that  some  applications 
submitted  in  response  to  these 
guidelines  will  include  the  following: 

1.  Recombinant  DNA  or  RNA 
Research.  As  stated  in  7  CFR  Part 
3015.205(b)(3),  all  key  personnel 
identified  in  the  proposal  and  all 
signatory  officials  of  the  proposing 
organization  are  required  to  comply 
with  the  guidelines  established  by  the 
National  Institutes  of  Health  entitled, 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,"  as 
revised.  If  your  project  proposes  to  use 
recombinant  DNA  or  RNA  techniques, 
the  application  must  so  indicate  by 
checking  the  "yes"  box  in  Block  19  of 
Form  CSREES-661  (Application  for 
Funding)  and  by  completing  Section  A 
of  Form  CSREES-662  (Assurance 
Statement(s)).  For  applicable  proposals 
recommended  for  funding,  Institutional 
Biosafety  Committee  approval  is 
required  before  CSREES  funds  will  be 
released. 

2.  Animal  Care.  Responsibility  for  the 
humane  care  and  treabnent  of  live 
vertebrate  animals  used  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
the  use  of  living  vertebrate  animals  for 
experimental  purposes,  all  key  project 
personnel  and  all  signatory  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  appUcable 
provisions  of  the  Animal  Welfare  Act  of 
1966,  as  amended  (7  U.S.C.  2131  et  seq.) 
and  the  regulations  promulgated 
thereunder  by  the  Secretary  in  9  CFR 
Parts  1,2,3  and  4  pertaining  to  the  care, 
handling,  and  treatment  of  these 
animals.  If  your  project  will  involve 
these  animals  or  activities,  you  must 
check  the  "yes"  box  in  Block  20  of  Form 
CSREES-661  and  complete  Section  B  of 
Form  CSREES-662.  In  the  event  a 
project  involving  the  use  of  live 
vertebrate  animals  results  in  a  grant 
award,  funds  will  be  released  only  after 
the  Institutional  Animal  Care  emd  Use 
Committee  has  approved  the  project. 

3.  Protection  of  Human  Subjects. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 


the  National  Research  Act,  Pub.  L.  No. 
93-348,  as  amended,  and  implementing 
regulations  established  by  the 
Department  imder  7  CFR  part  Ic.  If  you 
propose  to  use  hiunan  subjects  for 
experimental  purposes  in  your  project, 
you  should  check  the  "yes"  box  in 
Block  21  of  Form  CSREES-661  and 
complete  Section  C  of  Form  CSREES- 
662.  In  the  event  a  project  involving 
himian  subjects  results  in  a  grant  award, 
funds  will  be  released  only  after  the 
appropriate  Institutional  Review  Board 
has  approved  the  project. 

R.  Peer  Review  Certification 

By  signing  the  Application  for 
Funding  form,  the  AOR  of  the  applicant 
institution  is  providing  the  required 
certification  that  the  full  proposal  has 
received  a  credible  and  independent 
peer  review  arranged  by  the  institution 
(see  Part  II.  C). 

S.  Other  Certifications 

Note  that  by  signing  the  Application 
for  Funding  form  the  applicant  is 
providing  the  required  certifications  set 
forth  in  7  CFR  Part  3017,  regarding 
Debarment  and  Suspension  and  Drug- 
Free  Workplace,  and  7  CFR  Part  3018, 
regarding  Lobbying.  The  certification 
forms  are  included  in  this  application 
package  for  informational  purposes 
only.  These  forms  should  not  be 
submitted  with  your  proposal  since  by 
signing  the  Form  CSREES-661  your 
organization  is  providing  the  required 
certifications. 

If  the  project  will  involve  a 
subcontractor  or  consultant,  the 
subcontractor/consultant  should  submit 
a  Form  AD-1048  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 

T.  Compliance  With  the  National 
Environmental  Policy  Act 

As  outlined  in  7  CFR  part  3407 
(CSREES 's  implementing  regulations  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.)),  environmental  data  or 
documentation  for  the  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibilities  imder  NEPA.  These 
responsibilities  include  determining 
whether  the  project  requires  an 
Environmental  Assessment  (EA)  or  an 
Enviroimiental  Impact  Statement  (EIS) 
or  whether  it  can  be  excluded  from  this 
requirement  on  the  basis  of  several 
categorical  exclusions  listed  in  7  CFR 
3407.6.  To  assist  CSREES  in  this 
determination,  the  applicant  should 
review  the  categories  defined  for 
exclusion  to  ascertain  whether  the 
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proposed  project  may  fall  within  one  of 
the  exclusions. 

Form  CSREES-1234,  NEPA 
Exclusions  Form  (copy  in  Apphcation 
Kit),  indicating  the  applicant's  opinion 
of  whether  or  not  the  project  falls  within 
one  or  more  categorical  exclusions, 
along  with  supporting  documentation, 
must  be  included  in  the  proposal.  The 
information  submitted  in  association 
with  NEPA  compliance  should  be 
identified  in  the  Table  of  Contents  as 
"NEPA  Considerations"  and  Form 
CSREES-1234  and  supporting 
docimientation  should  be  placed  after 
the  Form  CSREES-661,  Apphcation  for 
Fimding,  in  the  proposal. 

Even  though  the  applicant  considers 
that  a  proposed  project  may  fall  within 
a  categorical  exclusion,  CSREES  may 
determine  that  an  EA  or  an  EIS  is 
necessary  for  an  activity  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
that  may  cause  such  activity  to  have  a 
significant  environmental  effect. 

U.  Additions  to  Project  Description 

Each  project  description  is  expected 
to  be  complete  in  itself.  However,  in 
those  instances  in  which  the  inclusion 
of  additional  information  is  necessary, 
the  number  of  copies  submitted  should 
match  the  number  of  copies  of  the 
application  requested  in  Part  V.A. 
below.  Each  set  of  such  materials  must 
be  identified  with  the  title  of  the  project 
and  the  name(s)  of  the  principal 
investigator(s)/project  director(s)  as  they 
appear  on  the  "Application  for 
Funding."  Examples  of  additional 
materials  include  photographs  that  do 
not  reproduce  well,  reprints,  and  other 
pertinent  materials  which  are  deemed  to 
be  unsuitable  for  inclusion  in  the  body 
of  the  proposal. 

Part  IV— How  To  Obtain  Application 
Materials 

Copies  of  this  request  for  proposals 
and  die  Application  Kit  may  be 
obtained  by  writing  to  the  address  or 
calling  the  telephone  number  which 
follows:  Proposal  Services  Unit,  Office 
of  Extramural  Programs;  Cooperative 
State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agriculture;  STOP  2245;  1400 
Independence  Ave.,  SW;  Washington 
DC  20250-2245;  Telephone:  (202)  401- 
5048.  When  contacting  the  Proposal 
Services  Unit,  please  indicate  that  you 
are  requesting  forms  for  the  Special 
Research  Grants  Program,  Potato 
Research. 

These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 


and  phone  number  to  psb@reeusda.gov 
which  states  that  you  want  a  copy  of  the 
application  materials  for  the  FY  2000 
Special  Research  Grants  Program,  Potato 
Research.  The  materials  will  then  be 
mailed  to  you  (not  e-mailed)  as  quickly 
as  possible. 

Part  V — Submi^ion  of  a  Proposal 

A.  What  To  Submit 

An  original  and  18  copies  of  each 
grant  proposal  must  be  submitted. 
Proposals  should  contain  all  requested 
information  when  submitted.  Each 
proposal  should  be  typed  on  8  1/2"  x 
11"  white  paper,  single-spaced,  and  on 
one  side  of  the  page  ordy.  Please  note 
that  the  text  of  the  proposal  should  be 
prepared  using  no  type  smaller  than  12 
point  font  size  and  one-inch  margins.  It 
would  be  helpful  if  the  name  of  the 
submitting  institution  were  typed  at  the 
top  of  each  peige  for  easy  identification 
in  the  event  the  proposal  becomes 
disassembled  while  being  reviewed. 
Staple  each  copy  of  the  proposal  in  the 
upper  left-hand  comer.  Please  do  not 
bind  copies  of  the  proposal. 

B.  Where  and  When  To  Submit 

Proposals  must  be  received  on  or 
before  April  3,  2000,  and  submitted  to 
the  following  mailing  address:  Special 
Research  Grants  Program,  Potato 
Research;  c/o  Proposal  Services  Unit; 
Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 
Independence  Ave..  SW;  Washington. 
DC  20250-2245;  Telephone:  (202)  401- 
5048. 

Note:  Hand-delivered  proposals  or  those 
delivered  by  overnight  express  service 
should  be  brought  to  the  following  address: 
Special  Research  Grants  Program,  Potato 
Research;  c/o  Proposal  Services  Unit,  Office 
of  Extramural  Programs;  CSREES/USDA; 
Room  303,  Aerospace  Center;  901  D  Street, 
SW;  Washington,  DC  20024.  The  telephone 
number  is  (202)  401-5048. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  or  via  the 
hitemet  (e-mail).  Therefore,  it  is 
important  to  include  your  e-mail 
address  on  Form  CSREES-712  when 
applicable.  This  acknowledgment  will 
contain  a  proposal  identification 
niunber.  Once  your  proposal  has  been 
assigned  a  proposal  number,  please  cite 
that  number  in  future  correspondence. 

Part  VI— CSREES  Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

Applicants  should  submit  fully 
developed  proposals  that  meet  all  the 


requirements  set  forth  in  this  request  for 
proposals. 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  that  it  meets 
the  requirements  as  set  forth  in  this 
request  for  proposals.  Second,  proposals 
that  meet  these  requirements  will  be 
technically  evaluated  by  a  scientific 
peer  review  panel. 

The  individual  panel  members  will  be 
selected  from  among  those  persons 
recognized  as  specialists  who  are 
uniquely  qualified  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of  the 
proposals  being  reviewed.  The 
individual  views  of  the  panel  members 
will  be  used  to  determine  which 
proposals  should  be  recommended  to 
the  Administrator  (or  his  designee)  for 
final  funding  decisions. 

There  is  no  commitment  by  CSREES 
to  fund  any  particidar  proposal  or  to 
make  a  specific  number  of  awards.  Care 
will  be  taken  to  avoid  actual  and 
potential  conflicts  of  interest  among 
reviewers.  Evaluations  will  be 
confidential  to  CSREES  staff  members, 
peer  reviewers,  and  the  proposed 
principal  investigators),  to  the  extent 
permitted  by  law. 

B.  Evaluation  Criteria 

1.  Overall  scientific  and  technical 
quality  of  the  proposal — 10  points. 

2.  Scientific  and  technical  quality  of 
the  approach — 10  points. 

3.  Relevance  and  importance  of 
proposed  research  to  solution  of  specific 
areas  of  inquiry,  and  application  of 
expected  results  for  States  beyond  the 
State  in  which  the  grantee  resides  and 
will  perform  the  work — 30  points. 

4.  Feasibility  of  attaining  objectives; 
adequacy  of  professional  training  and 
experience,  facilities  and  equipment; 
the  cooperation  and  involvement  of 
multiple  institutions  or  states — 50 
points. 

Part  Vn — Supplementary  Information 

A.  Access  to  CSBEES  Scientific  Peer 
Beview  Information 

After  final  decisions  have  been 
aimoimced,  CSREES  will,  upon  request, 
inform  the  principal  investigator  of  the 
reasons  for  its  decision  on  a  proposal. 

B.  Grant  Awards 

1.  General:  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  of  CSREES  shall  make  p^nts  to 
those  responsible,  eligible  applicants 
whose  proposals  are  judged  most 
meritorious  in  the  announced  program 
area  and  procedures  set  forth  in  this 
request  for  proposals.  The  date  specified 
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by  the  Administrat  or  as  the  effective 
date  of  the  grant  sh  all  be  no  later  than 
September  30.  It  sh  ould  be  noted  that 
the  project  need  nc  t  be  initiated  on  the 
grant  eff^ective  date ,  but  as  soon 
thereafter  as  practii  :able  so  that  project 
goals  may  be  attain  ed  within  the  funded 
project  period.  All  Funds  granted  by 
CSREES  imder  this  request  for  proposals 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  th  b  approved 
application  and  bu  iget,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  princi  )les,  and  the 
Department's  assist  ance  regulations 
(Parts  3015  and  30:  9,  of  7  CFR). 

2.  Organizational  Management 
Information:  Specil  ic  management 
information  relatin ;  to  an  applicant 
shall  be  submitted  m  a  one-time  basis 
as  part  of  the  respo;  isibility 
determination  prioi  to  the  award  of  a 
grant  if  such  inforn  ation  has  not  been 
provided  previousl  i  under  this  or 
another  program  for  which  the 
sponsoring  agency.  CSREES,  is 
responsible.  Copies  of  forms 
recommended  for  u  se  in  fulfilling  the 
requirements  conta  ned  in  this  section 
will  be  provided  by  CSREES  as  part  of 
the  pre-award  proci  tss. 

3.  Grant  Award  Docimient:  The  grant 
award  document  shall  include  at  a 
minimum  the  folloi  nng: 

a.  Legal  name  anc  address  of 
performing  organizi  ition  cr  institution  to 
whom  the  Adminis  rator  has  awarded  a 
grant  imder  this  pre  gram; 

b.  Title  of  Project 

c.  Name(s]  and  ac  dress(es)  of 
principal  investigat  )r(s)  chosen  to  direct 
and  control  approve  d  activities; 

d.  Grant  identification  number 
assigned  by  the  Department; 

e.  Project  period,  specifying  the 
amoimt  of  time  the  Department  intends 
to  support  the  projert  without  requiring 
recompetition  for  fu  nds; 

f.  Total  amoimt  ol  Departmental 
financial  assistance  approved  by  the 
Administrator  durir  g  the  project  period; 

g.  Legal  authority  ies)  under  which 
the  grant  is  awardec ; 

h.  Approved  budj  et  plan  for 
categorizing  project  funds  to  accomplish 
the  stated  purpose  of  the  grant  award; 
and 

i.  Other  informatii  )n  or  provisions 
deemed  necessary  b  ^  CSREES  to  carry 
out  its  respective  gri  inting  activities  or 
to  accomplish  the  p'  irpose  of  a 
particular  grant. 

4.  Notice  of  Grant  Award:  The  notice 
of  grant  award,  in  th  3  form  of  a  letter, 
will  be  prepared  an<  will  provide 
pertinent  instructioi  is  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  documt  nt. 


5.  CSREES  will  award  standard  grants 
to  carry  out  this  program.  A  standard 
grant  is  a  funding  mechanism  whereby 
CSREES  agrees  to  support  a  specified 
level  of  effort  for  a  predetermined  time 
period  without  any  guarantee  of 
additional  support  at  a  future  date. 

c.  Use  of  Funds:  Changes 

Unless  otherwise  stipulated  in  the 
terms  and  conditions  of  the  grant  award, 
the  following  provisions  apply: 

1 .  Delegation  of  Fiscal  Responsibility: 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

2.  Changes  in  Project  Plans: 

a.  The  permissible  changes  by  the 
grantee,  principal  investigator{s),  or 
other  key  project  personnel  in  the 
approved  research  project  grant  shall  be 
limited  to  changes  in  methodology, 
techniques,  or  other  aspects  of  the 
project  to  expedite  achievement  of  the 
project's  approved  goals.  If  the  grantee 
and/or  the  principal  investigator(s)  are 
uncertain  as  to  whether  a  change 
complies  with  this  provision,  the 
question  must  be  referred  to  the  ADO 
for  a  final  determination. 

b.  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
effecting  such  changes. 

D.  Other  Federal  Statutes  and 
Regulations  That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  1.1— USDA  implementation  of 
the  Freedom  of  Information  Act. 

7  CFR  Part  3— USDA  implementation 
of  OMB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015— Uniform  Federal 
Assistance  Regulations,  implementing 
OMB  directives  (i.e.,  Circular  Nos.  A- 
21,  and  A-122)  and  incorporating 
provisions  of  31  U.S.C.  6301-6308 
(formerly  the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977, 


Pub.  L.  No.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 
Governments,  and  Nonprofit 
Organizations. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

29  U.S.C.  794,  section  504  of  the 
Rehabilitation  Act  of  1973,  and  7  CFR 
Part  15d  (USDA  implementation  of 
statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of 
CSREES's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal. 

The  original  copy  of  a  proposal  that 
does  not  result  in  a  grant  will  be 
retained  by  CSREES  for  a  period  of  one 
year.  Other  copies  will  be  destroyed. 
Such  a  proposal  will  be  released  only 
with  the  consent  of  the  applicant  or  to 
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the  extent  required  by  law.  A  proposal 
may  be  withdrawn  at  any  time  prior  to 
the  final  action  thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  June  24, 1983). 
this  progTcim  is  excluded  fi'om  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  as  amended  {44  U.S.C. 


chapter  35).  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

G.  Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
of  the  request  for  proposals  to  which 
you  are  responding.  These  comments 
will  be  considered  in  the  development 


of  the  next  request  for  proposals  for  the 
program.  Such  comments  will  be  used 
in  meeting  the  requirements  of  section 
103(c)(2)  of  AREERA,  7  U.S.C.  7613(c). 
Comments  should  be  submitted  as 
provided  for  in  the  ADDRESSES  and 
DATES  portions  of  this  Notice. 

Done  at  Washington,  D.C..  this  28th  day  of 
February,  2000. 
Charles  W.  Laughlin, 
Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 
[FR  Doc.  00-5123  Filed  3-2-00;  8:45  am] 
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DEPARTMErn*  O  ■  AGRICULTURE 

Agricultural  Reseiarch  Service 
Cooperative  Statf  Research, 
Education,  and  E^ension  Service 

Biotechnology  Rwk  Assessment 
Research  Grants  Program  for  Fiscal 
Year  2000;  Request  for  Proposals  and 
Request  for  input 

AGENCY:  Agricultural  Research  Service; 
Cooperative  State  Research,  Education, 
and  Extension  Seri^ice,  USDA. 
ACTION:  Notice  of  i  equest  for  proposals 
and  request  for  in|  lut. 


summary:  The  Agiicultural  Research 
Service  (ARS)  and  the  Cooperative  State 
Research,  Educati(  in,  and  Extension 
Service  (CSREES)  ire  announcing  the 
Biotechnology  Ris  c  Assessment 
Research  Grants  Pi  ogram  (the 
"Program")  for  fis(  ;al  year  (FY)  2000. 
Proposals  are  here  jy  requested  from 
eligible  institutions  as  identified  herein 
for  competitive  co  isideration  of 
Biotechnology  Ris  :  Assessment  Grant 
awards.  The  authority  for  the  Program  is 
contained  in  sectic  n  1668  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (7  U.S  C.  5921).  The 
Program  is  administered  bv  CSREES  and 
ARS  of  the  U.S.  D«^artment  of 
Agriculture. 

CSREES  also  is  s  oliciting  comments 
regarding  this  requ  est  for  proposals  from 
any  interested  part  y.  These  comments 


will  be  considered 
of  the  next  request 


Ser\  ice 


ADDRESSES:  Propos^ 
submitted  to  the  fo 
address: 

Research  Grants; 
Office  of  Extramural 
Cooperative  State 
and  Extension 
of  Agriculture.  STOP 
Independence  Ave 
DC  20250-2245. 

The  address  for 
proposals  or  proposal 
an  express  mail  or 
service  is:  Biotechdology 


in  the  development 
for  proposals  for  this 


program.  Such  corfments  will  be  used 
in  meeting  the  requirements  of  section 
103(c)(2)  of  the  Agicultiual  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (AREERA). 
DATES:  All  proposa  Is  must  be  received  at 
USDA  on  or  before  April  10,  2000. 
Proposals  not  recei  ved  on  or  before  this 
date  will  not  be  considered  for  funding. 
User  comments  <  re  requested  within 
six  months  from  th  b  issuance  of  the 
request  for  proposals.  Comments 
received  after  that  ilate  will  be 
considered  to  the  e  xtent  practicable  (see 
Part  VII.C). 


s  must  be 
lowing  mailing 
Biotechno  ogy  Risk  Assessment 
P  oposal  Services  Unit, 

Programs,  c/o 
I^esearch,  Education, 
U.S.  Department 
2245, 1400 
SW,  Washington, 


qand-delivered 

s  submitted  using 
I  )vemight  courier 
Risk 


Assessment  Research  Grants,  c/o 
Proposal  Services  Unit,  Office  of 
Extramural  Programs,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
Room  303,  Aerospace  Center,  901  D 
Street,  SW,  Washington,  DC  20024. 
telephone:  (202)  401-5048. 

Written  user  comments  should  be 
submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff,  Office  of 
Extramural  Programs,  USDA-CSREES, 
STOP  2299,  1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  (This  e-mail  address 
is  intended  only  for  receiving 
stakeholder  input  comments  regarding 
this  RFP,  and  not  for  requesting 
information  or  forms.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Deborah  Sheely,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of 
Agriculture,  Stop  2241,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-2241; 
telephone:  (202)  401-1924,  e-mail: 
dsheely@reeusda.gov;  or 

Dr.  Robert  M.  Faust,  Agricultiural 

Research  Service,  U.S.  Department 
of  Agriculture,  Room  338,  Building 
005.  BARC-West,  Beltsville,  MD 
20705;  telephone:  (301)  504-6918, 
e-mail:  rm^ars. usda.gov. 
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Part  I.  General  Information 

A.  Legislative  Authority 

The  authority  for  the  Program  is 
contained  in  section  1668  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (7  U.S.C.  5921).  The 
administrative  regulations  for  this 
program  are  found  at  7  CFR  part  3415. 

B.  Applicant  Eligibility 

Proposals  may  be  submitted  by  any 
United  States  public  or  private  research 


or  educational  institution  or 
organization. 

Part  n.  Program  Description 

CSREES  and  ARS  will  competitively 
award  research  grants  to  support 
science-based  biotechnology  regulation, 
thereby  helping  to  address  concerns 
about  the  effects  of  introducing 
genetically  modified  organisms  into  the 
environment  and  helping  regulators  to 
develop  policies  regarding  such 
introduction. 

The  Program's  emphasis  is  on  risk 
assessment,  which  is  defined  as  the 
science-based  evaluation  and 
interpretation  of  factual  information  in 
which  a  given  hazard,  if  any,  is 
identified,  and  the  consequences 
associated  with  the  hazard  are  explored. 
Research  funded  through  this  program 
will  be  relevant  to  risk  assessment  and 
the  regulatory  process.  When  evaluating 
transgenic  organisms,  regulators  must 
answer  the  following  four  general 
questions:  (1)  Is  there  a  hazard 
(potential  hazard  identification)?  (2) 
How  likely  is  the  hazard  to  occur 
(quantifying  the  probability  of 
occiuTence)?  (3)  What  is  the  severity 
and  extent  of  the  hazard  if  it  occurs 
(quantifying  the  effects)?  and  (4)  Is  there 
an  effect  above  and  beyond  what  might 
occur  with  an  organism,  with  similar 
traits,  developed  using  other 
technologies? 

Although  investigators  are  not 
required  to  perform  actual  risk 
assessments  in  the  research  they 
propose,  they  should  design  studies  that 
will  provide  information  useful  to 
regulators  for  making  science-based 
decisions  in  their  assessments  of 
genetically-modified  organisms. 
Accordingly,  program  applicants  are 
encouraged  to  address  the  following 
questions  in  their  proposals:  (1)  What  is 
the  relevance  of  this  research  to  the 
evaluation  of  transgenic  organisms?  (2) 
What  information  will  be  provided  by 
this  research  to  help  regulators 
adequately  assess  transgenic  organisms? 
and  (3)  How  does  this  research  model 
appropriate  studies  necessary  to  identify 
and/or  characterize  hazards  associated 
with  introducing  genetically-modified 
organisms  into  the  envirorunent? 

The  Program  does  not  support  risk 
management  research,  which  is  defined 
to  include  either:  (1)  Research  aimed 
primarily  at  reducing  effects  of  specific 
biotechnology-derived  agents;  or  (2)  a 
policy  and  decision-making  process  that 
uses  risk  assessment  data  in  deciding 
how  to  avoid  or  mitigate  the 
consequences  identified  in  a  risk 
assessment.  Proposals  must  be  relevant 
to  risk  assessment  to  be  eligible  for  this 
ProgTcmi. 
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In  addition  to  addressing  the 
questions  posed  above,  proposals  must 
include  a  statement  describing  the 
relevance  of  the  proposed  project  to  one 
or  more  of  the  research  topics  requested 
in  this  request  for  proposals.  In 
addition,  proposals  should  include 
detailed  descriptions  of  the 
experimental  design  and  appropriate 
statistical  analyses  to  be  done. 

Awards  will  not  be  made  for  clinical 
trials,  commercial  product 
development,  product  marketing 
strategies,  or  other  research  deemed  not 
appropriate  to  risk  assessment. 

A.  Purpose  of  the  Program 

The  purpose  of  the  Program  is  to 
assist  Federal  regulatory  agencies  in 
making  science-based  decisions  about 
the  effects  of  introducing  into  the 
environment  genetically  modified 
organisms,  including  plants, 
microorganisms  (including  fungi, 
bacteria,  and  viruses),  arthropods,  fish, 
birds,  mammals  and  other  animals 
excluding  humans.  Investigations  of 
effects  on  both  managed  and  natiu-al 
environments  are  relevant.  The  Program 
accomplishes  this  purpose  by  providing 
scientific  information  derived  fi-om  the 
risk  assessment  research  that  it  funds. 
Research  proposals  submitted  to  the 
Program  must  be  applicable  to  the 
purpose  of  the  Program  to  be 
considered. 

B.  Available  Funding 

Subject  to  the  availability  of  funds, 
the  anticipated  amoimt  available  for 
support  of  the  Program  in  FY  2000  is 
$1.5  million.  The  agency  intends  to 
award  these  funds  for  project  proposals 
in  the  targeted  areas  with  no  more  than 
two  awards  for  conference  proposals. 

CSREES  is  prohibited  from  paying 
indirect  costs  exceeding  19  percent  of 
the  total  Federal  funds  provided  under 
each  award  on  competitively  awarded 
research  grants  (7  U.S.C.  3310;  Pub.  L. 
No.  106-78,  sec.  711). 

C.  Areas  of  Research  To  Be  Supported 
Proposals  addressing  the  following 

topics  are  requested: 

1.  Research  relevant  to  assessing  the 
effects  of  the  introduction  into  the 
environment  of  genetically  engineered 
organisms.  Potential  subject  areas 
include  but  are  not  limited  to: 

(a)  Research  on  the  potential  for 
recombination  between  plant  viruses 
and  plant-encoded  viral  transgenes; 

(b)  Research  on  the  potential  for  non- 
target  effects  of  introduced  foreign  gene 
products  expressed  in  genetically 
modified  plant-associated 
microorganisms  (e.g.,  compounds  in 
phyllosphere  or  rhizosphere-inhabiting 


bacteria)  or  in  plants  (e.g..  Bacillus 
thuringiensis  delta-endotoxin) , 
especially  in  regard  to  persistence  of  the 
organisms  and  material  in  the 
environment,  including  their  impact  on 
beneficial  or  soil  organisms; 

(c)  Changes  in  ecosystem  or  agro- 
ecosystem  function  and  composition; 

(d)  Research  on  gene  flow  ft-om 
transgenic  crops  to  related  plants  and 
exploration  of  factors  influencing  gene 
transfer  rates.  Gene  flow  experiments  on 
crops  with  a  high  potential  for  gene 
introgression  into  wild  or  weedy 
relatives  (e.g.,  those  with  high  rates  of 
outcrossing  and  with  overlapping 
habitats  are  of  particular  interest); 

(e)  Research  on  the  role  that  insects 
and/or  pathogens  play  in  limiting 
populations  of  crops  and  weeds  as  this 
relates  to  acquisition  of  transgenic  pest 
protection  by  crops  and/or  weeds;  and 

(f)  Research  on  how  transgenic  plants, 
especially  grasses,  that  are  resistant  or 
tolerant  to  environmental  stresses  (such 
as  drought  or  salt)  affect  land  use 
practices  (new  habitats  or  tillage),  water 
use  (irrigation)  patterns,  and  species 
displacement. 

The  data  collected  may  include: 
survival;  reproductive  fitness;  genetic 
stability  (e.g.,  transgene  retained  during 
backcrossing);  genetic  recombination; 
horizontal  gene  transfer;  loss  of  genetic 
diversity;  or  enhanced  competitiveness. 
As  long  as  the  data  gathered  are  relevant 
to  the  assessment  of  the  effects  of 
genetically  modified  organisms,  the 
experiments  need  not  utilize  transgenic 
organisms.  When  feasible,  measures  of 
risk  should  include  estimates  of 
expected  frequency  and  impact,  and 
address  the  availability  of  effective 
mitigation  measures  to  reduce  or  avoid 
impacts. 

2.  Research  on  large-scale  deployment 
of  genetically  engineered  organisms, 
especially  commercial  uses  of  such 
organisms,  with  special  reference  to 
considerations  that  may  not  be  revealed 
through  small-scale  evaluations  and 
tests  and  may  address  cumulative  effect 
concerns.  Studies  should  attempt  to 
project  impacts  over  as  large  a  spatial 
and  temporal  scale  as  feasible.  Potential 
focus  areas  include  but  are  not  limited 
to: 

(a)  Studies  of  insects  and  viruses  that 
have  developed  resistance  to  plants 
possessing  transgenic  protection  from 
them.  This  may  be  done  by  monitoring 
locations  where  such  plants  are  grown 
on  a  commercial  scale  or  in  large  scale 
production.  The  analysis  of  resistant 
viral  strains  should  include  analyzing 
whether  the  strain  arose  via 
recombination  between  viral  transgenes 
and  the  viral  genome  and  an  analysis  of 


how  the  resistance  was  effected  (e.g., 
changed  coat  protein  with  increased 
seed  or  insect  vector  transmissibility). 
The  potential  for  transcapsidation  in 
transgenic  plants  to  alter  seed 
transmission  can  be  evaluated  by 
comparing  the  levels  of  infected  seed 
from  transgenic  plants  inoculated  with 
a  virus,  that  could  be  transcapsidated, 
with  seed  from  nontransgenic  plants 
inoculated  in  a  similar  maimer. 
Analysis  should  include  the  presence  of 
satellite  RNA  (satRNA)  which  may 
replicate  with  the  help  of  a  suitable 
helper  virus.  Such  projects  should 
survey  the  production  sites  for  two  to 
three  years. 

(b)  Studies  to  assess  the  impact  of 
transgenic  plants,  especially  insect 
resistant  or  herbicide  tolerant  plants,  on 
biodiversity  of  agro-ecosystems.  This 
could  include  changes  in  population 
dynamics  and  species  diversity  of 
nontarget  arthropods  (particularly 
beneficial  predators,  parasites,  and 
pollinators),  plants,  manunals,  avian  or 
microbial  species  (including  both 
pathogenic  or  beneficial  fungi  or 
bacteria  associated  with  the  crop  plant). 
These  studies  should  be  conducted  in 
such  a  way  as  to  compare  the  impacts 
of  transgenic  plants  to  nontransgenic 
cultivars  with  otherwise  similar 
phenotypes  using  the  commonly 
recommended  or  adopted  practices  for 
tillage,  irrigation,  and  control  of  pests  or 
weeds.  Also,  effects  of  these  plants  on 
soil  erosion  or  water  quality  could  be 
included.  Extensive  documentation  of 
agricultural  practices  will  be  a  necessary 
component. 

(c)  Monitoring  for  the  occurrence  of 
individual  or  stacked  resistance  traits  in 
wild/weedy  relatives  of  commercialized 
transgenic  crops,  and  subsequently,  any 
effects  of  such  genes  on  fitness, 
competitiveness,  and  weediness. 

3.  Research  to  assess  the  effects  of 
transgenes  in  wild  relatives  of  crop 
species.  This  research  could  evaluate 
the  potential  for  unexpected  fitness 
effects  by  comparing  fitness 
characteristics  in  hybrids  or 
introgressants  between  a  transgenic  line 
and  the  wild  relative  to  hybrids  or 
introgressants  between  the 
nontransgenic  line  and  the  wild 
relatives,  or  could  evaluate  fitness 
effects  of  the  introduced  trait  by 
evaluating  survival  or  reproductive 
success  under  natural  conditions,  or 
through  planned  competition 
experiments.  Crop  species  could 
include  those  with  compatible  wild 
relatives  in  the  U.S.  which  have  been 
deregulated  (e.g..  rice,  rapeseed,  melon, 
and  squash)  or  are  being  developed  (e.g., 
sunflower,  turfgrasses,  strawbeny). 
Introduced  traits  could  include  those 
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that  have  potentia 
(e.g.,  pest  or  disease 
have  potential  ph; 
metabolic  effects. 
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4.  Research  to  assess  the  effects  of 
genetically  engine  3red  plants  with 
"stacked"  resistan  :;e  genes  or  genes  that 
confer  broad  resist  ance  to  insects  or 
diseases.  These  ge  les  may  give  recipient 
plants  a  greater  se  ective  advantage  and 
lead  to  less  predic  able  ecological 
consequences.  Possible  areas  of  research 
include,  but  are  ndt  limited  to:  (a)  The 
impact  of  gene  stai  :king  on  non-target 
species;  (b)  the  effi  sets  of  stacked  genes 
on  pest  populatior  s:  (c)  transmission 
and  establishment  of  multiple  resistance 
genes  into  weedy  i  elatives;  (d)  influence 
of  genetic  factors  s  uch  as  linkage  on  the 
transmission  and  ( stablishment  of 
multiple  genes;  an  i  (e)  ecological 
importance  in  weedy  hosts  of  pest 
complexes  sufficie  atly  variable  as  to 
require  broad  resis  tance  or  stacked 
genes  for  their  con  lol. 

5.  Research  to  d<  velop  statistical 
methodology  and  (  uantitative  measures 
of  risks  associated  iwith  field  testing  of 
genetically  modifitd  organisms. 

6.  The  Program  will,  subject  to 
resource  availability,  provide  partial 
funding  to  organiz  (  a  conference  that 
brings  together  scientists,  regulators, 
and  others  to  revie  n  the  science-based 
data  relevant  to  ris  c  assessment  of 
genetically  modiii*  d  organisms  released 
into  the  enviroimit  nt.  The  steering 
committee  for  the  (  onference  should 
include  representa  ives  from  a  variety  of 
relevant  scientific  i  lisciplines.  such  as 
ecology,  population  biology,  pathology, 
production  and  res  ource  management 
science,  as  well  as  sducators,  extension 
specialists  and  others,  as  appropriate. 
The  goals  of  such  a  conference  may 
include  sharing  of  scientific  information 
and  identification  of  gaps  in  knowledge, 
and/or  public  educ  ation  and  outreach, 
among  others.  Pub  ication  of  the 
proceedings  will  b«  Acquired.  The 
Program  will  fund  i  maximum  of  two 
conference  proposi  Js. 


Part  m.  Content  oi 


The  format  gui 
proposals,  found  ir 
provisions  for  the 
3415.4(d),  should 
preparation  of  pro 
Program  in  FY  2000 
note  the  following 
Department  elects 
preproposals  in  FY 
proposal's  project 
exceed  one  single- 
page.  Include  on 
title,  as  well  as 
of  each  investigato) 


thi 


names 


a  Proposal 

d^lines  for  full  research 
the  administrative 
l^rogram  at  7  CFR 

followed  for  the 
ij  osals  under  the 
In  addition,  please 
tems:  (1)  The 
not  to  solicit 
2000:  (2)  a 
^mmary  may  not 
3r  double-spaced 
is  page  the  proposal 
and  institutions 
;  and  (3)  a  separate 


conflict  of  interest  list  must  be 
submitted  with  the  proposal  for  each 
investigator  for  whom  a  cxirriculum  vita 
(C.V.)  is  required.  This  list  is  necessary 
to  assist  program  staff  in  excluding  fi'om 
proposal  review  those  individuals  who 
have  conflicts  of  interest  with  the 
project  personnel  in  the  grant  proposal. 
For  each  investigator  (as  described  in 
the  proposal  project  description),  list 
alphabetically  the  full  names  of  only  the 
individuals  in  the  following  categories. 
It  is  not  necessary  to  list  individuals  in 
each  category  separately;  rather,  a  single 
alphabetized  list  for  each  investigator  is 
preferred.  Additional  pages  may  be  used 
as  necessary.  A  conflict  of  interest  list 
must  be  submitted  before  a  proposal  is 
considered  complete.  Inclusion  of  a  C.V. 
or  publication  list  in  lieu  of  a  conflict 
of  interest  list  is  not  sufficient.  Other 
investigators  working  in  the  applicant's 
specific  research  area  are  not  in  conflict 
of  interest  with  the  applicant  unless 
those  investigators  fall  within  one  of  the 
categories  listed  below: 

(A)  All  collaborators  on  research 
projects  within  the  past  four  years, 
including  current  and  planned 
collaborations; 

(B)  All  co-authors  on  publications 
within  the  past  four  years,  including 
pending  publications  and  submissions; 

(C)  All  persons  in  your  field  with 
whom  you  have  had  a  consulting  or 
financial  arrangement  within  the  past 
four  years;  and 

(D)  All  thesis  or  postdoctoral 
advisees/advisors  within  the  past  four 
years. 

Compliance  With  the  National 
Envirormiental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  part  3407  and 
7  CFR  part  520  (the  CSREES  and  ARS 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.)),  environmental  data  or 
documentation  for  the  proposed  project 
is  to  be  provided  to  CSREES  and  ARS 
in  order  to  assist  CSREES  and  ARS  in 
carrying  out  their  responsibilities  under 
NEPA.  These  responsibilities  include 
determining  whether  the  project 
requires  an  Environmental  Assessment 
(EA)  or  an  Environmental  Impact 
Statement  (EIS)  or  whether  it  can  be 
excluded  from  this  requirement  on  the 
basis  of  the  categorical  exclusions  listed 
in  7  CFR  3407.6.  To  assist  CSREES  and 
ARS  in  this  determination,  the  applicant 
should  review  the  categories  defined  for 
exclusion  to  ascertain  whether  the 
proposed  project  may  fall  within  one  of 
the  exclusions. 

Form  CSREES-1234,  NEPA 
Exclusions  Form  (copy  in  Application 
Kit),  indicating  the  applicant's  opinion 


of  whether  or  not  the  project  falls  within 
one  or  more  categorical  exclusions, 
along  with  supporting  dociunentation, 
must  be  included  in  the  proposal.  The 
information  submitted  in  association 
with  NEPA  compliance  should  be 
identified  in  the  Table  of  Contents  as 
"NEPA  Considerations"  and  Form 
CSREES-1234  and  supporting 
dociunentation  should  be  placed  after 
the  Form  CSREES-661,  Application  for 
Fimding,  in  the  proposal. 

Even  though  the  applicant  considers 
that  a  proposed  project  may  fall  within 
a  categorical  exclusion,  CSREES  and 
ARS  may  determine  that  an  EA  or  an 
EIS  is  necessary  for  an  activity  if 
substantial  controversy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

Part  IV.  How  To  Obtain  Application 
Materials 

Copies  of  this  request  for  proposals, 
the  administrative  provisions  for  the 
Program  (7  CFR  part  3415),  and  the 
Application  Kit,  which  contains 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  applications  for  funding, 
may  be  obtained  by  contacting:  Proposal 
Services  Unit,  Office  of  Extramiu-al 
Programs,  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture,  STOP  2245, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-2245;  telephone 
Number:  (202)  401-5048. 

Application  materials  also  may  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  which 
states  that  you  wish  to  receive  a  copy  of 
the  application  materials  for  the  FY 
2000  Biotechnology  Risk  Assessment 
Research  Grants  Program.  The  materials 
will  then  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible. 

This  request  for  proposals  and  other 
application  information  and  materials 
also  are  available  at  the  Program's 
website  (http://www.reeusda.gov/ 
crgam/biotechrisk/biotech.htm). 

Part  V.  Submission  of  a  Proposal 

A.  What  to  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Proposals 
should  be  typed  on  8V2"  x  11"  white 
paper,  single-  or  double-spaced,  and  one 
side  of  the  page  only.  The  text  of  the 
proposal  should  be  prepared  using  no 
type  smaller  than  12  point  font  size  and 
one-inch  margins.  Each  copy  of  each 
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proposal  must  be  stapled  securely  in  the 
upper  lefthand  corner.  (DO  NOT  BIND.) 
All  copies  of  the  proposal  must  be 
submitted  in  one  package. 

B.  WheK  and  When  To  Submit 

Hand-delivered  proposals  (brought  in 
person  by  the  applicant  or  through  a 
courier  service)  must  be  received  on  or 
before  April  10,  2000,  at  the  following 
address:  Biotechnology  Risk  Assessment 
Research  Grants  Program;  c/o  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agricultiare,  Room  303, 
Aerospace  Center;  901  D  Street,  SW; 
Washington,  DC  20024.  The  telephone 
nvunber  is  (202)  401-5048.  Proposals 
transmitted  via  a  facsimile  (fax) 
machine  will  not  be  accepted. 

Proposals  submitted  through  the  U.S. 
mail  must  be  received  on  or  before  April 
10,  2000.  Proposals  submitted  through 
the  U.S.  mail  should  be  sent  to  the 
following  address:  Biotechnology  Risk 
Assessment  Research  Grants  Program; 
Proposal  Services  Unit;  Office  of 
Extramural  Programs,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2245. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  or  via  the 
Internet  (e-mail).  Therefore,  it  is 
important  to  include  your  e-mail 
address  on  Form  CSREES-661  when 
applicable.  This  acknowledgment  will 
contain  a  proposal  identification 
number.  Once  yoiu  proposal  has  been 
assigned  a  proposal  number,  please  cite 
that  number  in  futxire  correspondence. 

Part  VI.  Proposal  Evaluation 

Proposals  will  be  evaluated  by  the 
Administrators  of  ARS  and  CSREES 
assisted  by  a  peer  panel  of  scientists  for 
scientific  merit,  qualifications  of  project 
personnel,  adequacy  of  facilities,  and 
relevance  to  both  risk  assessment 
research  and  regulation  of  agricultural 
biotechnology.  Proposals  for  funding  a 


scientific  research  conference  grant  will 
be  evaluated  on  the  following  criteria: 
choice  of  topics  and  selection  of 
speakers;  general  format  of  the 
conference,  especially  with  regard  to  its 
appropriateness  for  fostering  scientific 
exchange  and/or  public  understanding; 
provisions  for  wide  participation  from 
the  scientific  and  regulatory  community 
and  others  as  appropriate;  qualifications 
of  the  orgcinizing  committee  and 
appropriateness  of  invited  speakers  to 
the  topic  areas  being  covered;  and 
appropriateness  of  the  budget  requested 
and  qualifications  of  the  project 
personnel.  All  proposals  are  considered 
together  in  making  award  decisions. 
However,  no  more  than  two  conference 
grants  will  be  awarded. 

Part  Vn.  Supplementary  Information 

A.  Applicable  Regulations 

This  Program  is  subject  to  the 
administrative  provisions  foimd  in  7 
*CFR  part  3415,  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
the  awarding  of  grants,  and  post-award 
administration  of  such  grants.  Several 
other  Federal  statutes  and  regulations 
apply  to  grant  proposals  considered  for 
review  or  to  grants  awarded  under  this 
Program.  These  include  but  are  not 
limited  to:  7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other 
Nonprofit  Organizations. 

B.  Programmatic  Contact 

For  additional  information  on  the 

Program,  please  contact: 

Dr.  Deborah  Sheely,  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of 
Agriculture;  Stop  2241;  1400 
Independence  Avenue,  SW; 
Washington,  DC  20250-2241; 
Telephone:  (202)  401-1924;  e-mail: 
dsheelv@reeusda.gov;  or 

Dr.  Robert  M.  Faust;  Agricultural 

Research  Service;  U.S.  Department 


of  Agriculture;  Room  338,  Building 
005,  BARC-West;  Beltsville,  MD 
20705;  telephone:  (301)  504-6918, 
e-mail:  rmf@ars.usda.gov. 

C.  Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
of  the  request  for  proposals  to  which 
you  are  responding.  These  comments 
will  be  considered  in  the  development 
of  the  next  request  for  proposals  for  the 
program.  Such  comments  will  be  used 
in  meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricuhural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (7  U.S.C.  7613(c)(2)).  Comments 
should  be  submitted  as  provided  for  in 
the  AOOncSSES  and  DATES  portions  of 
this  notice. 

D.  Additional  Information 

The  Biotechnology  Risk  Assessment 
Research  Grants  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.219.  For  reasons  set  forth 
in  the  final  nde-related  Notice  to  7  CFR 
part  3015,  subpart  V  (48  FR  29115,  June 
24, 1983),  this  Program  is  excluded  from 
the  scope  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended  (44  U.S.C.  chapter  35),  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  under  OMB  Document  No. 
0524-0022. 

Done  at  Washington,  DC.  on  this  28th  day 
of  February,  2000. 
Charles  W.  Laughlin, 
Administrator,  Cooperative  State  Research. 
Education,  and  Extension  Service. 

Edward  B.  Knipling, 

Acting  Administrator,  Agricultural  Research 

Service. 

[FR  Doc.  00-5174  Filed  3-2-00:  8:45  am) 
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DEPARTMENT  Of  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Special  Researcli  Grants  Program — 
Pest  Management  Alternatives 
Research:  Special  Program 
Addressing  Food  Quality  Protection 
Act  Issues  for  Fiscal  Year  2000; 
Request  for  Propbsals 


Cooperaftve  State  Research, 
Ej  [tension  Service, 


AGENCY 

Education,  and 

USDA 

ACTION:  Notice  of 

and  request  for  in|}ut 


request  for  proposals 


summary:  The  Cobperat 
Research,  Education 
Service  (CSREES)  request 


ive  State 
and  Extension 
s  proposals  for 
awards  under  the 
jrants  Program  titled 
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996  (FQPA)  and 
actions, 
program  are  to 
implement  pest 

ives  and  possible 
s  to  ensure  that  crop 
able  methods  of 

idered  a  high 
Food  Quality 
and  related 


ADDRESSES: 

through  the  U.S 
the  following 
Grants  Program — 
Alternatives 
Services  Unit 
Programs; 
Education,  and 
Department  of 


competitive  grant 
Special  Research 
"Pest  Management 
Program:  Address  ,ng 
Protection  Act  Iss  les 
2000."  This  progrmi 
anticipated  chang  i: 
on  food,  feed,  live  stock 
commodities  resu  ting 
implementation  o 
Protection  Act  of 
related  regulatory 

The  goals  of  thi 
develop,  test,  and 
management  alter  lat 
mitigation  strategi  e; 
producers  have  re  i 
managing  pests  cc  nsi 
priority  under  the 
Protection  Act  (F(|PA) 
regulatory  actions 

By  this  notice, 
solicits  stakeholder 
interested  party, 
be  considered  in 
next  request  for  pi  oposal 
program.  Such  coi  rmients 
in  meeting  the  requirements 
103(c)(2)  of  the 
Extension,  and  Ediication 
1998. 

DATES:  Proposals  ^lust  be  received  on  or 
before  April  17, 

User  comments 
six  months  from 
request  for  proposkls. 
received  after  that 
considered  to  the  ( 
Section  VII.  C). 


tie  I 


C  :SREES  additionally 

input  from  any 
Tlhese  comments  will 
development  of  the 
s  fortius 
will  be  used 
of  section 
A^icultural  Research, 

Reform  Act  of 


tie 


2(  00. 
ire  requested  within 
issuance  of  the 
Comments 
date  will  be 
I  (xtent  practicable  (see 


Propo  ials  submitted 

n  lail  should  be  sent  to 
address:  Special  Research 
est  Management 
Research;  +  Proposal 
Offi  ce  of  Extramural 
Cooper,  live  State  Research, 
Ex:ension  Service;  U.S. 
Agi  iculture;  STOP  2245; 


1400  Independence  Avenue,  SW; 
Washington,  DC  20250-2245. 

Hand-delivered  proposals  (brought  in 
person  by  the  applicant  or  through  a 
courier  service)  must  be  delivered  to  the 
following  address:  Special  Research 
Grants  Program — Pest  Management 
Alternatives  Research;  "  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  Room  303, 
Aerospace  Center;  901  D  Street,  SW; 
Washington,  DC  20024.  The  telephone 
number  is  (202)  401-5048.  Proposals 
transmitted  via  a  facsimile  (fax) 
machine  will  not  be  accepted. 

Written  user  comments  should  be 
submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  (This  e-mail  address 
is  intended  only  for  receiving 
stakeholder  comments  regarding  this 
RFP,  and  not  for  requesting  information 
or  forms.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Yaninek,  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2220;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2220.  Telephone:  (202)  401-6702;  fax 
number:  (202)  401-6869;  e-mail  address: 
syaninek@reeusda.gov. 
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Part  L  General  Information 

A.  Legislative  Authority 

This  program  is  administered  by 
CSREES,  United  States  Department  of 
Agriculture  (USDA).  The  authority  is 
contained  in  section  (c)(1)(A)  of  the 
Competitive,  Special,  and  Facilities 
Research  Grant  Act,  in  section  2  of  Pub. 
L.  No.  89-106,  as  amended  (7  U.S.C. 
450i(c)(l)(A)).  Under  this  authority, 
subject  to  the  availability  of  funds,  the 
Secretary  may  make  grants,  for  periods 
not  to  exceed  three  years,  to  State 
agricultural  experiment  stations,  all 
colleges  and  universities,  other  research 
institutions  emd  organizations,  Federal 
agencies,  private  organizations  or 
corporations,  and  individuals  for  the 
purpose  of  conducting  research  to 
facilitate  or  expand  promising 
breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to 
the  United  States. 

B.  Eligibility 

Proposals  may  be  submitted  by  State 
agricultural  experiment  stations,  all 
colleges  and  universities,  other  research 
institutions  and  organizations.  Federal 
agencies,  private  organizations  or 
corporations,  and  individuals. 

Proposals  from  scientists  affiliated 
with  non-United  States  organizations 
are  not  eligible  for  funding  nor  are 
scientists  who  are  directly  or  indirectly 
engaged  in  the  development  of  pest 
management  tactics  for  profit;  however, 
their  collaboration  with  funded  projects 
is  encouraged. 

C.  Applicani  Peer  Review  Requirements 

Subsection  (c)(5)  of  the  Competitive, 
Special,  emd  Facilities  Research  Grant 
Act,  as  amended  (7  U.S.C.  450i(c){5)), 
requires  applicants  to  conduct  a 
scientific  peer  review  of  a  proposed 
research  project  in  accordance  with 
regulations  promulgated  by  the 
Secretary  prior  to  the  Secretary  making 
a  grant  award  under  this  authority. 
Regulations  implementing  this 
requirement  are  set  forth  in  7  CFR 
3400.20.  The  regulations  impose  the 
following  requirements  for  scientific 
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peer  review  by  applicants  of  proposed 
research  projects: 

1 .  Credible  and  independent.  Review 
arranged  by  the  grantee  must  provide  for 
a  credible  and  independent  assessment 
of  the  proposed  project.  A  credible 
review  is  one  that  provides  an  appraisal 
of  technical  quality  and  relevance 
sufficient  for  an  organizational 
representative  to  make  an  informed 
judgment  as  to  whether  the  proposal  is 
appropriate  for  submission  for  Federal 
support.  To  provide  for  an  independent 
review,  such  review  may  include  USDA 
employees,  but  should  not  be  conducted 
solely  by  USDA  employees. 

2.  Notice  of  completion  and  retention 
of  records.  A  notice  of  completion  of  the 
review  shall  be  conveyed  in  wrriting  to 
CSREES  either  as  part  of  the  submitted 
proposal  or  prior  to  the  issuance  of  an 
award,  at  the  option  of  CSREES.  The 
written  notice  constitutes  certification 
by  the  applicant  that  a  review  in 
compliance  with  these  regulations  has 
occurred.  Applicants  are  not  required  to 
submit  results  of  the  review  to  CSREES; 
however,  proper  documentation  of  the 
review  process  and  results  should  be 
retained  by  the  applicant. 

3.  Renewal  and  supplemental  grants. 
Review  by  the  grantee  is  not 
automatically  required  for  renewal  or 
supplemental  grants  as  defined  in  7  CFR 
3400.6.  A  subsequent  grant  award  will 
require  a  new  review  if,  according  to 
CSREES,  either  the  funded  project  has 
changed  significantly,  other  scientific 
discoveries  have  affected  the  project,  or 
the  need  for  the  project  has  changed. 
Note  that  a  new  review  is  necessary 
when  applying  for  another  standard  or 
continuation  grant  after  expiration  of 
the  grant  term. 

Part  n.  Program  Description 

A.  Purpose  of  the  Program 

The  Pest  Management  Alternatives 
Program  (PMAP)  was  established  to 
support  the  development  and 
implementation  of  pest  management 
alternatives  when  regulatory  action  by 
the  Environmental  Protection  Agency 
(EPA)  or  voluntary  cancellation  by  the 
registrant  results  in  the  unavailability  of 
certain  agricultural  pesticides  or 
pesticide  uses.  These  activities  pertain 
to  pesticides  identified  for  possible 
regulatory  action  under  section  210  of 
the  FQPA,  Pub.  L.  No.  104-170,  which 
amended  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  or 
through  EPA's  pesticide  re-registration 
program.  The  program  has  been 
developed  pursuant  to  the 
Memorandum  of  Understanding  (MOU) 
between  USDA  and  EPA  signed  August 
15,  1994,  and  amended  April  18, 1996, 


which  establishes  a  coordinated 
framework  for  these  two  agencies  to 
support  programs  that  make  alternative 
pest  management  materials  available  to 
agricultural  producers.  In  this  MOU, 
USDA  and  EPA  agreed  to  cooperate  in 
conducting  the  research,  technology 
transfer,  and  registration  activities 
necessary  to  address  pest  management 
alternatives  needed  in  agriculture. 

B.  Available  Funding 

The  amount  available  for  support  of 
this  program  in  fiscal  year  (FY)  2000  is 
approximately  $1,500,000.  It  is 
anticipated  that  EPA  will  also  provide 
support  to  the  program.  Section  711  of 
the  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act  for 
fiscal  year  2000,  Pub.  L.  No.  106-78, 
prohibits  CSREES  from  paying  indirect 
costs  on  competitively  awarded 
agricultural  research,  education,  or 
extension  grants  that  exceed  19  percent 
of  total  Federal  funds  provided  for  each 
award. 

C.  Program  Description 

This  competitive  grants  program 
supports  efforts  to  modify  existing  pest 
management  approaches  or  develop 
new  methods  that  address  needs  created 
by  the  implementation  of  FQPA  and 
related  regulatory  actions.  In  FY  2000, 
CSREES  will  provide  funding  for 
projects  that:  (1)  Identify  and  develop 
replacement  or  mitigation  technologies 
for  pesticides  with  uses  that  may  change 
or  be  eliminated  through  FQPA 
implementation  or  related  regulatory 
action,  (2)  Demonstrate  promising 
alternative  pest  management  strategies 
in  the  field  in  close  collaboration  with 
interested  growers  and  grower  groups, 
and  (3)  Support  outreach  activities  that 
promote  the  implementation  of  pest 
management  alternatives  through 
education  and  extension.  Proposals  that 
include  combinations  of  the  three 
objectives  will  also  be  considered. 

The  EPA  priorities  for  FQPA  tolerance 
reassessment  and  reregistration  review 
should  be  considered  in  determining 
needed  alternative  pest  control 
chemistries  and  practices.  The  EPA 
priorities  are  given  in  a  November  18, 
1999,  Federal  Register  notice  "Pesticide 
Reregistration  Performance  Measures 
and  Goals"  (64  FR  63036,  Nov.  18,  1 
999)  available  on  EPA  web  site  at:  http:/ 
/www. epa.gov/fedrgstr/EPAFR- 
CONTENTS/1999/November/Day-18/ 
contents.htm.  This  notice  provides  the 
schedule  for  completion  of  regulatory 
review  for  high  priority  chemicals.  The 
overall  priorities  for  FQPA  review  are 
given  on  the  EPA  web  site  at:  http:// 


www.epa.gov/oppfeadl/fqpa/ 
toleran.htm. 

Activities  funded  by  the  PMAP  could 
address  work  needed  to  facilitate  grower 
knowledge  and  adoption  of  reduced  risk 
pesticides  that  are  newly-registered  or 
are  candidates  for  registration.  Recently- 
registered  chemical  pesticides  are 
identified  in  annual  reports  on  the  web 
site  of  the  EPA  Office  of  Pesticide 
Programs  at:  http://www.epa.gov/ 
pesticides.  Chemical  pesticides  that  are 
candidates  for  registration  in  fiscal  year 
2000  are  named  in  the  interim  work 
plan  of  the  EPA  Registration  Division. 
The  interim  work  plan  is  available  on 
the  web  site  at:  http://www.epa.gov/ 
opprdOOl/workplan.  Twenty-five  new 
chemicals  are  included  in  the  work  plan 
in  addition  to  many  new  uses  for  64 
already-registered  chemicals.  The  work 
plan  provides  the  trade  name,  crops, 
and  company  for  each  chemical  and 
identifies  those  chemicals  that  qualified 
for  the  EPA  reduced-risk  status. 
Biopesticides  that  are  recently- 
registered  and  those  under 
consideration  for  registration  are 
identified  on  the  web  site  at:  http:// 
www.epa.gov/pesticides/biopesticides. 

Updates  to  EPA  pesticide  priority 
review  and  registration  lists  are 
available  at:  http://www.epa.gov/ 
pesticides.  EPA  also  issues  an  electronic 
newsletter  that  will  announce  updates. 
Sign-up  information  for  the  electronic 
newsletter  is  available  at:  http:// 
wvkrw.epa.gov/pesticides. 

Proposals  should  show  substantial 
evidence  that  producers,  commodity 
groups,  and  other  affected  user  groups 
are  actively  involved  in  some  or  all  of 
the  following  activities:  (a)  Needs 
assessment,  (b)  Priority  setting,  (c) 
Project  design;  and  that  they  will  be 
supportive  of  the  project  if  it  is  funded. 
Public-private  partnerships  and 
matching  resources  from  non-Federal 
sources,  including  producer  or 
commodity  groups,  are  encouraged.  All 
proposals  must  include  an  outreach 
component.  The  amount  of  outreach 
activities  increases  from  Objective  I  to 
Objective  III  below.  Proposals  should 
show  potential  for  commercialization 
(including  product  registration  if 
necessary)  of  any  new  technologies  that 
are  developed. 

The  three  project  objectives  in  FY 
2000  are  as  follows: 

I.  Replacement  or  Mitigation 
Technologies:  The  focus  should  be  on 
modification  of  existing  approaches  or 
introduction  of  new  methods,  especially 
biologically  based  methods,  that  can  be 
rapidly  brought  to  bear  on  pest 
management  challenges  resulting  from 
implementation  of  FQPA  and  related 
regulatory  actions.  Durability  and 
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commodities  affected  by  the  methyl  bromide 
phase-out.  PMAP  will  not  consider  proposals 
that  are  better  suited  for  one  of  these  new 
programs.  Contact  Steve  Yaninek  (telephone: 
(202)  401-6702;  fax:  (202)  401-6869;  e-mail 
address:  syaninek@reeusda.gov)  if  you  have 
questions  about  which  program  is  most 
appropriate  for  your  proposal. 

Part  m.  Proposal  Format 

Each  project  description  shall  be 
complete  in  itself.  The  administrative 
provisions  governing  the  Special 
Research  Grants  Program,  7  CFR  Part 
3400,  set  forth  instructions  for  the 
preparation  of  grant  proposals.  The 
following  requirements  deviate  from 
those  contained  in  section  3400.4(c). 
The  following  provisions  of  this 
solicitation  shall  apply.  Proposals 
should  adhere  to  the  format 
requirements  for  the  specific  objective 
addressed  by  the  proposal  format  below. 
Sections  A.  through  F.  should  be  no 
more  than  12  pages  in  length, 
numbered,  and  single-spaced  with  text 
on  one  side  of  the  page  using  a  12  point 
{10  cpi)  type  font  size  and  one-inch 
margins. 

A.  Application  for  Funding  (Form 
CSREES-661) 

All  proposals  must  contain  an 
Application  for  Funding  (Form 
CSREES-661),  which  must  be  signed  by 
the  proposed  principal  investigator(s) 
and  by  the  cognizant  Authorized 
Organizational  Representative  (AOR) 
who  possesses  the  necessary  authority 
to  commit  the  applicant's  time  and 
other  relevant  resources.  Principal 
investigators  who  do  not  sign  the 
proposal  cover  sheet  will  not  be  listed 
on  the  grant  document  in  the  event  an 
award  is  made.  The  title  of  the  proposal 
must  be  brief  (80-character  maximum), 
yet  represent  the  major  emphasis  of  the 
project.  Because  this  title  will  be  used 
to  provide  information  to  those  who 
may  not  be  familiar  with  the  proposed 
project,  highly  technical  words  or 
phraseology  should  be  avoided  where 
possible.  In  addition,  phrases  such  as 
"investigation  of  or  "research  on" 
should  not  be  used. 

B.  Table  of  Contents 

For  ease  in  locating  information,  each 
proposal  must  contain  a  detailed  table 
of  contents  just  after  the  proposal  cover 
page.  The  Table  of  Contents  should 
include  page  numbers  for  each 
component  of  the  proposal.  Pagination 
should  begin  immediately  following  the 
Table  of  Contents. 

C.  Executive  Summary 

Describe  the  project  in  terms  that  can 
be  understood  by  a  diverse  audience  of 
university  personnel,  producers,  various 


public  and  private  groups,  budget  staff, 
and  the  general  public.  This  should  be 
on  a  separate  page,  no  more  than  one 
page  in  length  and  have  the  following 
format:  Name(s)  of  principal 
investigator(s)  and  institutional 
affiliation,  project  title,  key  words,  and 
project  sununary. 

D.  Problem  Statement 

Identify  the  pest  management 
problem  addressed,  its  significance,  and 
options  for  solution.  Identify  the 
commodity(ies)  and  the  pesticides  that 
will  be  addressed  by  the  proposed 
project.  EPA  has  published  in  the 
Federal  Register  several  lists  of 
pesticides  they  consider  priorities  (see 
Part  II.C.  for  details).  Proposals  that 
address  pesticides  on  these  lists  will 
have  priority  (see  Part  VI.A.).  Describe 
the  production  area  addressed 
(including  acreage),  frequency  and 
severity  of  losses  to  pests  controlled 
with  priority  pesticides,  and  the 
potential  applicability  to  other 
production  regions.  As  appropriate, 
proposals  should  address  issues  as  they 
relate  to  current  integrated  pest 
management  and  crop  production 
practices,  technologic  and  economic 
feasibility  of  potential  new  practices, 
and  their  potential  durability. 

E.  Objectives 

Provide  clear,  concise,  complete,  and 
logically  arranged  statements  of  the 
specific  aims  of  the  proposed  effort. 

F.  Research,  Education,  and  Technology 
Transfer  Plan 

This  section  is  needed  only  if  the 
proposed  project  includes  development 
of  replacement  or  mitigation 
technologies  (Objective  I.).  Proposals 
should  provide  a  credible  detailed  plan 
for  the  research,  education,  and 
technology  transfer  required  for 
implementation  within  the  next  two  to 
four  years  of  the  alternative  solution  in 
the  field,  and  should  identify 
milestones. 

G.  Literature  Cited 

A  concise  list  of  key  references  cited 
in  the  proposal  should  be  included  in 
this  section. 

H.  User  Involvement 

Describe  the  role  of  producers, 
commodity  groups,  and  other  end-users 
in  identifying  the  need  for  the  work 
being  proposed,  and  their  anticipated 
involvement  in  the  project  if  funded. 
Competitive  proposals  will  demonstrate 
involvement  of  affected  user  groups  in 
project  design,  implementation,  and 
funding. 
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/.  Facilities  and  Equipment 

All  facilities  and  major  items  of 
equipment  that  are  available  for  use  or 
assignment  to  the  proposed  research 
project  during  the  requested  period  of 
support  should  be  described.  In 
addition,  items  of  nonexpendable 
equipment  not  currently  accessible  and 
necessary  to  conduct  and  successfully 
complete  the  proposed  project  should 
be  listed  with  the  amount  and 
justification  for  each  item. 

/.  Collaborative  Arrangenients 

If  the  nature  of  the  proposed  project 
requires  collaboration  or  subcontractual 
arrcmgements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  collaborator(s)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Funding  contributions  by 
collaborators  that  will  be  used  to 
accomplish  the  stated  objectives  should 
be  identified.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 
collaborative  arrangement(s)  has  the 
potential  for  conflict(s)  of  interest. 

K.  Personnel  Support 

To  assist  peer  reviewers  in  assessing 
the  competence  and  experience  of  the 
proposed  project  staff,  key  personnel 
who  will  be  involved  in  the  proposed 
project  must  be  clearly  identified.  For 
each  principal  investigator  involved, 
and  for  all  senior  associates  and  other 
professional  personnel  who  are 
expected  to  work  on  the  project, 
whether  or  not  funds  are  sought  for  their 
support,  the  following  should  be 
included: 

(i)  An  estimate  of  the  time 
commitments  necessary. 

(ii)  Curriculum  vitae.  The  curriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials,  or 
commodity  production  knowledge  or 
experience  with  that  commodity  (e.g., 
educational,  employment  and 
professional  history,  and  honors  and 
awards).  Unless  pertinent  to  the  project, 
to  personal  status,  or  to  the  status  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  conununity 
activities  should  not  be  included.  Each 
vita  shall  be  no  more  than  two  pages  in 
length,  excluding  the  publication  lists. 

(iii)  Publication  list(s).  A 
chronological  list  of  all  publications  in 
refereed  journals  during  the  past  four 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 


member  for  whom  a  curriculum  vitae  is 
provided.  Authors  should  be  Jisted  in 
the  same  order  as  they  appear  on  each 
paper  cited,  along  with  the  title  and 
complete  reference  as  these  items 
usually  appear  in  journals. 

L.  Budget 

A  detailed  budget  is  required  for  each 
year  of  requested  support.  In  addition, 
a  summary  budget  is  required  detailing 
requested  support  for  the  overall  project 
period.  A  copy  of  the  form  which  must 
be  used  for  this  purpose  (Form 
CSREES-55).  along  with  instructions  for 
completion,  is  included  in  the 
Application  Kit  and  may  be  reproduced 
as  needed  by  applicants.  Funds  may  be 
requested  under  any  of  the  categories 
listed,  provided  that  the  item  or  service 
for  which  support  is  requested  may  be 
identified  as  necessary  for  successful 
conduct  of  the  proposed  project,  is 
allowable  under  applicable  Federal  cost 
principles,  and  is  not  prohibited  under 
any  applicable  Federal  statute. 
However,  the  recovery  of  indirect  costs 
under  this  program  may  not  exceed  the 
lesser  of  the  grantee  institution's  official 
negotiated  indirect  cost  rate  or  the 
equivalent  of  19  percent  of  total  Federal 
funds  awarded.  This  limitation  also 
applies  to  the  recover)'  of  indirect  costs 
by  any  sub-awardee  or  subcontractor, 
and  should  be  reflected  in  the  sub- 
recipient  budget.  Successful  Pis,  or  their 
designated  representative,  and  an  end- 
user/beneficiary  of  the  proposed 
activities  will  be  required  to  participate 
in  one  regional  outreach  activity,  i.e. 
workshop,  field  day,  or  growers 
meeting,  approved  by  the  CSREES 
program  manager  during  the  course  of 
the  project.  Participation  in  regional 
workshops  supported  by  this  program 
should  be  given  priority  when  planning 
outreach  commitments.  Travel  support 
for  two  individuals  per  project  to  meet 
this  requirement  should  be  included  in 
the  budget.  Proposals  that  request  more 
than  10%  of  the  total  program  budget 
(see  Part  II. B.)  are  required  to  provide 
additional  justification  and  will  be 
strictly  scrutinized  during  the  review 
process. 

Note:  For  projects  awarded  under  the 
authority  of  Sec.  2(c)(1)(A),  no  funds  will  be 
awarded  for  the  renovation  or  refurbishment 
of  research  spaces;  the  purchase  or 
installation  of  fixed  equipment  in  such 
spaces:  or  for  the  planning,  repair, 
rehabilitation,  acquisition,  or  construction  of 
a  building  or  facility. 

M.  Additions  to  Project  Description 

The  Administrator  of  CSREES,  the 
members  of  peer  review  groups,  and  the 
relevant  program  staff  expect  each 
project  description  to  be  complete  given 


the  page  limit  established  in  this  section 
(Proposal  Format).  However,  if  the 
inclusion  of  additional  information  is 
necessary  to  ensure  the  equitable 
evaluation  of  the  proposal  (e.g., 
photographs  that  do  not  reproduce  well, 
reprints,  and  other  pertinent  materials 
that  are  deemed  to  be  unsuitable  for 
inclusion  in  the  text  of  the  proposal), 
then  20  copies  of  the  materials  should 
be  submitted.  Each  set  of  such  materials 
must  be  identified  with  the  name  of  the 
submitting  organization,  and  the 
name(s)  of  the  principal  investigator(s). 
Information  may  not  be  appended  to  a 
proposal  to  circumvent  page  limitations 
prescribed  for  the  project  description. 
Extraneous  materials  will  not  be  used 
during  the  peer  review  process. 

Note:  Specific  organizational  management 
information  relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  prior  to  the 
award  of  a  grant  for  this  program  if  such 
information  has  not  been  provided 
previously  under  this  or  another  program  for 
which  the  sponsoring  agency  is  responsible. 
If  necessary,  USDA  will  contact  an  applicant 
to  request  organizational  management 
information  once  a  proposal  has  been 
recommended  for  funding. 

N.  Current  and  Pending  Support 

All  proposals  must  contain  Form 
CSREES-663  listing  this  proposal  and 
any  other  current  public  or  private 
research  support  (including  in-house 
support)  to  which  key  personnel 
identified  in  the  proposal  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(s)  involved  is  included  in  the 
budget  for  each  project.  Analogous 
information  must  be  provided  for  any 
pending  proposals  that  are  being 
considered  by,  or  that  will  be  submitted 
in  the  near  future  to,  other  possible 
sponsors,  including  other  USDA 
programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  of 
CSREES  for  this  purpose.  However,  a 
proposal  that  duplicates  or  overlaps 
substantially  with  a  proposal  already 
reviewed  and  funded  (or  that  will  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program. 

O.  Assurance  Statement(s) 

If  it  is  anticipated  that  the  research 
project  will  involve  recombinant  DNA 
or  RNA  research,  experimental 
vertebrate  animals,  or  human  subjects, 
an  Assurance  Statement,  Form  CSREES- 
662,  must  be  completed  and  included  in 
the  proposal.  Please  note  that  grant 
funds  will  not  be  released  until  CSREES 
receives  and  approves  documentation 
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information  submitted  in  association 
with  NEPA  compliance  should  be 
identified  in  the  Table  of  Contents  as 
"NEPA  Considerations"  and  Form 
CSREES-1 234  and  supporting 
documentation  should  be  placed  after 
the  Form  CSREES-661,  Application  for 
Funding,  in  the  proposal. 

Even  though  the  appUcant  considers 
that  a  proposed  project  may  fall  within 
a  categorical  exclusion,  CSREES  may 
determine  that  an  EA  or  an  EIS  is 
necessary  for  an  activity  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
that  may  cause  such  activity  to  have  a 
significant  environmental  effect. 

Part  IV.  How  To  Obtain  Application 
Materials 

Copies  of  this  solicitation,  the 
administrative  provisions  for  the 
Program  (7  CFR  part  3400),  and  the 
Application  Kit,  which  contains 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  applications  for  funding, 
may  be  obtained  by  contacting:  Proposal 
Services  Unit;  Office  of  Extramural 
Programs;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2245; 
1400  Independence  Avenue,  SW; 
Washington,  DC  20250-2245;  telephone: 
(202)  401-5048.  When  contacting  the 
Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  forms  for  the 
Special  Research  Grants  Program — Pest 
Management  Alternatives  Research: 
Special  Program  Addressing  Food 
Quality  Protection  Act  Issues. 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  2000 
Special  Research  Grants  Program — Pest 
Management  Alternatives  Research: 
Special  Program  Addressing  Food 
Quality  Protection  Act  Issues.  The 
materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

Part  V.  Submission  of  a  Proposal 

A.  What  To  Submit 

An  original  and  20  copies  of  a 
proposal  must  be  submitted.  Each  copy 
must  be  stapled  securely  in  the  upper 
left-hand  comer  (DO  NOT  BIND).  All 
copies  of  the  proposal  must  be 
submitted  in  one  package. 

B.  Where  and  When  To  Submit 

Proposals  must  be  received  on  or 
before  April  17,  2000.  Proposals 


submitted  by  mail  must  be  sent  to  the 
following  address:  Special  Research 
Grants — Pest  Management  Alternatives 
Program;  c/o  Proposal  Services  Unit; 
Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  Mail  STOP  2245;  1400 
Independence  Avenue,  SW; 
Washington,  DC  20250-2245;  telephone: 
(202) 401-5048. 

Proposals  to  be  delivered  by  Express 
mail,  courier  service,  or  by  hand  must 
be  sent  to  the  following  address:  Special 
Research  Grants — Pest  Management 
Alternatives;  c/o  Proposal  Services  Unit; 
Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  Room  303;  901  D  Street, 
SW;  Washington,  DC  20024;  telephone: 
(202) 401-5048. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  or  by  e-mail, 
therefore  applicants  are  encouraged  to 
provide  e-mail  addresses,  where 
designated,  on  the  Form  CSREES-661. 
The  acknowledgment  will  contain  an 
identifying  proposal  number.  Once  your 
proposal  has  been  assigned  a  proposal 
number,  please  cite  that  number  in 
futiue  correspondence. 

Part  VI.  Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

Priority  will  be  given  to  proposals  that 
address  pesticides  currently  under 
regulatory  review  or  being  evaluated  by 
EPA  (see  Part  II.C.}.  Proposals  will  be 
evaluated  for  relevancy  (Criterion  1,  30 
points)  by  representatives  from  USDA, 
EPA,  farm  and  commodity 
organizations,  environmental  groups, 
emd  consumer  groups.  Methodology  and 
scientific  rigor  (Criteria  2-6,  70  points) 
will  be  evaluated  by  a  panel  with 
appropriate  expertise.  Panel  members 
will  include  representatives  with 
appropriate  scientific  backgrounds  from 
land-grant  universities  (including  IPM, 
lR-4,  and  NAPIAP),  USDA,  EPA,  and 
other  organizations  as  needed.  Funding 
determinations  will  be  based  on,  subject 
to  the  availability  of  funds,  the 
proposals  receiving  the  highest 
combined  relevancy  and  scientific  merit 
scores. 

B.  Evaluation  Criteria 

1 .  Relevance  to  Program  Objectives 
(30  points).  Factors  that  will  be 
considered  include:  importance  of  the 
crop/pest  combination  (particularly 
agronomic  and  economic 
considerations),  number  of  crops  and 
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pesticides  addressed,  user  involvement 
in  planning  and  implementation, 
potential  for  rapid  integration  (within  3 
years)  into  production  practices,  and. 
demonstration  of  consideration  of 
existing  IPM  programs. 

2.  Importance  of  the  Problem 
{Problem  Statement)(particularly 
ecological  and  agronomic 
considerations){10  points) 

3.  Appropriateness  of  Methods  in 
Meeting  Objectives  {15  points) 

4.  Potential  to  Reduce  Reliance  {15 
points) 

5.  Level  of  User  Involvement  {10 
points) 

6.  Appropriateness  of  the  Budget  {10 
points) 

Part  VII.  Supplementary  Information 

A.  Confidentiality 

CSREES  receives  grant  proposals  in 
confidence  and  will  protect  the 
confidentiality  of  their  contents  to  the 
maximum  extent  permitted  by  law. 
Information  contained  in  unfunded 
proposals  will  remain  the  property  of 
the  applicant.  However,  CSREES  will 
retain  one  copy  of  all  proposals  received 
for  a  one  year  period;  extra  copies  will 
be  destroyed. 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  public  record, 
available  to  the  public  upon  specific 
request  under  the  Freedom  of 
Information  Act  {FOLA).  Information 
that  the  Secretary  of  Agriculture 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 


information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  by  the  applicant  with  the 
term  "confidential  proprietary 
information." 

B.  Other  Federal  Statutes  and 
Regulations  That  Apply 

This  program  is  subject  to  the 
administrative  provisions  for  the 
Special  Research  Grants  Program  found 
in  7  CFR  part  3400,  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
the  processes  regarding  the  awarding  of 
grants,  and  regulations  relating  to  the 
post-award  administration  of  such 
grants.  However,  where  there  are 
differences  between  this  RFP  and  the 
administrative  provisions,  this  RFP 
shall  take  precedence  to  the  extent  that 
the  administrative  provisions  authorize 
such  deviations.  OUier  Federal  statutes 
and  regulations  apply  to  grant  proposals 
considered  for  review  or  to  grants 
awarded  under  this  program.  These 
include,  but  are  not  limited  to: 

7  CFR  part  3019— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Non-Profit  Organizations;  and 

7  CFR  part  3052— Audits  of  States, 
Local  Governments,  and  Non-Profit 
Organizations. 

C.  Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 


applications  from  any  interested  party. 
In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
request  for  proposals  to  which  you  are 
responding.  These  comments  will  be 
considered  in  the  development  of  the 
next  request  for  proposals  for  the 
program.  Such  comments  will  be  used 
in  meeting  the  requirements  of  section 
103{c){2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998,  7  U.S.C.  761 3{c).  Comments 
should  be  submitted  as  provided  for  in 
the  "Addresses"  and  "Dates"  portions 
of  this  Notice. 

D.  Additional  Information 

For  reasons  set  forth  in  the  final  rule- 
related  Notice  to  7  CFR  part  3015, 
Subpart  V,  {48  FR  29115.  June  24,  1983) 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  as  amended  {44  U.S.C. 
chapter  35),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
0MB  Document  No.  0524-0022. 

Done  at  Washington,  D.C.,  this  28th  day  of 
February,  2000. 
Charles  W.  Laughlin, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Serxice. 
|FR  Doc.  00-5175  Filed  3-2-00:  8:45  am] 
BILUNG  CODE  3410-22-P 
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DEPARTMENT  GF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  pension  Service 

Request  for  Proposals  (RFP):  Special 


Research  Grants 
Tristeza  Researc  i 


agency:  Coopera^ 
Education,  and 
Department  of 
action:  Notice  of 
and  request  for  infcut. 


ve  State  Research, 
Eitension  Service, 
iculture. 
request  for  proposals 


■Agr: 


■grait 


SUMMARY:  The  Cobperat 
Research.  Educat:  on 
Service  (CSREES) 
availability  of 
proposals  for  the 
Grants  Program,  ( 
Research  for  fisca 
purpose  of  the  pn  gram 
research  that  focuses 
caused  by  Citrus 
and  the  Brown  Ci 
request  for  propo;  al 
procedures  to  be 
submitting  grant 
governing  the  evaluation 
the  awarding  of  gi  ants 
relating  to  the  pos  t 
administration  of 

CSREES  also  is 
regarding  this  RFl ' 
party.  These  comijients 
considered  in  the 
next  RFP  for  this 
comments  will  be 
requirements  of  section 
Agricxiltxiral  Rese<  rch 
Education  Reform 
DATES:  All  propos  il; 
USDA  on  or  by  A 
Proposals  not 
will  not  be  consid^d 

User  comments 
six  months  from 
RFP.  Comments 
will  be  considerec 
practicable. 


ADDRESSES 

submitted  to  the 
address:  Special 
Program,  Citrus 
Proposal  Services 
State  Research 
Extension  Service 
Agriculture;  STOF 
Independence 
Washington,  DC 

The  address  for 
proposals  or 
an  express  mail  or 
service  is:  Special 
Program,  Citrus 
Proposal  Services 
State  Research, 
Extension  Service 


Program,  Citrus 


ive  State 
and  Extension 
announces  the 

funds  and  requests 
jpecial  Research 
itrus  Tristeza 
year  (FY)  2000.  The 
is  to  support 
on  problems 
risteza  Virus  (CTV) 
rus  Aphid.  This 

s  (RFP)  sets  forth 
allowed  when 
{  roposals,  rules 

of  proposals, 
and  regulations 
award 
such  grants, 
soliciting  comments 
from  any  interested 

will  be 
development  of  the 
trogram.  Such 
used  in  meeting  the 
103(c)(2)  of  the 
Extension,  and 
Act  of  1998. 
s  must  be  received  at 
ril  17,  2000. 

on  or  by  this  date 
for  funding, 
are  requested  within 
issuance  of  the 
r^eived  after  that  date 
to  the  extent 


rec(  ived  > 


Proposals  should  be 
f(  illowing  mailing 
R  Bsearch  Grants 
Ti  isteza  Research;  c/o 

Unit;  Cooperative 
Equcation,  and 

U.S.  Department  of 
2245: 1400 
Avenue,  SW; 
2 )250-2245. 
land-delivered 
proposals  submitted  using 
overnight  courier 
Research  Grants 
Ti  isteza  Research;  c/o 

Jnit;  Cooperative 
Equcation,  and 

U.S.  Department  of 


Agriculture;  Room  303,  Aerospace 
Center;  901  D  Street,  SW;  Washington, 
DC  20024.  Telephone:  (202)  401-5048. 

Written  user  comments  should  be 
submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robin  Huettel;  Manager,  Citrus  Tristeza 
Research  Program;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2220;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2220;  telephone  (202)  401-5804;  fax 
(202)  401-6869;  internet; 
rhuettel@reeusda.gov. 
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Part  I — General  Information        • 

A.  Legislative  Authority    ' 

The  authority  for  this  program  is 
contained  in  section  (c)(1)(A)  of  the 
Competitive,  Special,  and  Facilities 
Research  Grant  Act,  section  2  of  Pub.  L. 
89-106,  as  amended  (7  U.S.C. 
450i(c)(l)(A)).  This  program  is  subject  to 
the  administrative  regulations  found  in 
7  CFR  Part  3400. 

In  accordance  with  the  statutory 
authority,  the  Secretary  may  make 
grants  for  the  purpose  of  conducting 
research  to  facilitate  or  expand 
promising  breakthroughs  in  areas  of  the 
food  and  agricultural  sciences  of 
importance  to  the  United  States. 


B.  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  following 
definitions  are  applicable: 

(1)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(2)  Authorized  departmental  officer  or 
awarding  official  means  the  Secretary  or 
any  employee  of  the  Department  who 
has  the  authority  to  issue  or  modify 
grant  instruments  on  behalf  of  the 
Secretary. 

(3)  Authorized  organizational 
representative  means  the  president, 
director,  chief  executive  officer,  or  other 
designated  official  of  the  applicant 
organization  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(5)  Department  or  USDA  means  the 
United  States  Department  of 
Agricultiu-e. 

(6)  Grantee  means  the  organization  or 
entity  designated  in  the  grant  award 
document  as  the  responsible  legal  entity 
to  which  a  grant  is  awarded. 

(7)  Peer  review  panel  or  group  means 
an  assembled  group  of  experts  or 
consultants  qualified  by  training  and 
experience  in  peuliciUar  scientific  or 
technical  fields  to  give  expert  advice  on 
the  scientific  and  technical  merit  of 
grant  applications  in  those  fields.  The 
panel  members  will  evaluate  eligible 
proposals  submitted  to  this  program  in 
their  personal  and  professional  area(s) 
of  expertise. 

(8)  Prior  approval  means  wrritten 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (2)  above. 

(9)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(10)  Principal  Investigator  means  the 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Administrator  who  is 
responsible  for  the  scientific  and 
technical  direction  of  the  project. 

(11)  Project  period  means  the  total 
length  of  time  that  is  approved  by  the 
Administrator  for  conducting  the 
research  project  as  outlined  in  an 
approved  grant  application. 

(12)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 
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C.  Eligibility 

Proposals  may  be  submitted  by  State 
agricultural  experiment  stations,  all 
colleges  and  universities,  other  research 
institutions  and  organizations,  Federal 
agencies,  private  organizations  or 
corporations,  and  individuals.  Altliough 
an  applicant  may  be  eligible  based  on  its 
status  as  one  of  these  entities,  other 
factors  may  exclude  an  applicant  from 
receiving  Federsil  assistance  under  this 
program  [e.g.,  debarment  or  suspension, 
a  determination  of  non-responsibility 
based  on  submitted  organizational 
management  information). 

Part  II — Program  Description 

A.  Purpose  and  Scope  of  the  Program 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Special  Research 
Grants  Program,  Citrus  Tristeza 
Research  for  fiscal  year  (FY)  2000.  The 
purpose  of  this  grant  program  is  to 
support  research  that  focuses  on 
problems  caused  by  CTV  and  the  Brown 
Citrus  Aphid.  This  research  should  aim 
to  facilitate  promising  breakthroughs  in 
this  important  area  of  the  food  and 
agricultural  sciences. 

CTV  is  a  pathogen  of  citrus  vectored 
by  several  aphid  species.  This  disease 
has  been  found  in  all  the  citrus 
producing  regions  of  the  United  States 
and  is  of  world-wide  importance.  The 
virus  strain  complex  can  cause  a  variety 
of  symptoms,  from  mild  to  severe, 
depending  upon  the  host  emd  its 
environment.  Recently,  in  Florida,  a 
new  aphid  vector,  the  Brown  Citrus 
Aphid  was  introduced.  This  vector  is 
capable  of  transmitting  a  severe  stem- 
pitting  form  of  the  virus.  The  Brown 
Citrus  Aphid  also  occurs  in  Central 
America  and  the  Caribbean  Basin  and 
thus  poses  a  threat  to  citrus  in  other 
citrus  producing  areas  in  the  United 
States  (e.g.,  Louisiana,  Texas,  Arizona, 
and  California). 

The  research  priority  areas  that  have 
been  identified  are  (1)  Characterization 
and  detection  of  CTV  strains;  (2)  biology 
and  control  of  the  Brown  Citrus  Aphid; 
(3)  host  plant  resistance;  (4) 
epidemiology  and  crop  loss  assessment; 
and  (5)  development  of  cross-protecting 
CTV  strains. 

B.  Available  Funds  and  Award 
Limitations 

Funds  will  be  awarded  on  a 
competitive  basis  to  support  research 
projects  that  focus  on  solving  problems 
caused  by  the  CTV  and  Brown  Citrus 
Aphid.  The  total  amount  of  funds 
available  in  FY  2000  for  support  of  this 
program  is  approximately  $595,000. 
Each  proposal  submitted  in  FY  2000 
shall  request  funding  for  a  period  not  to 


exceed  two  years.  FY  2000  awardees 
would  need  to  recompete  in  futiu-e  years 
for  additional  funding. 

C.  Applicant  Peer  Review  Requirements 

Subsection  (c)(5)  of  the  Competitive, 
Special,  and  Facilities  Research  Grant 
Act,  as  amended  (7  U.S.C.  450i(c)(5)), 
requires  applicants  to  conduct  a 
scientific  peer  review  of  a  proposed 
research  project  in  accordance  with 
regulations  promulgated  by  the 
Secretary  prior  to  the  Secretary  making 
a  grant  award  under  this  authority. 
Regulations  implementing  this 
requirement  are  set  forth  in  7  CFR 
3400.20.  The  regulations  impose  the 
following  requirements  for  scientific 
peer  review  by  applicants  of  proposed 
research  projects: 

1 .  Credible  and  independent.  Review 
arranged  by  the  grantee  must  provide  for 
a  credible  and  independent  assessment 
of  the  proposed  project.  A  credible 
review  is  one  that  provides  an  appraisal 
of  technical  quality  and  relevance 
sufficient  for  an  organizational 
representative  to  make  an  informed 
judgment  as  to  whether  the  proposal  is 
appropriate  for  submission  for  Federal 
support.  To  provide  for  an  independent 
review,  such  review  may  include  USDA 
employees,  but  should  not  be  conducted 
solely  by  USDA  employees. 

2.  Notice  of  completion  and  retention 
of  records.  For  FY  2000,  CSREES 
requires  that  a  notice  of  completion  of 
the  review  be  conveyed  in  writing  to 
CSREES  as  part  of  the  submitted 
proposal.  The  written  notice  constitutes 
certification  by  the  applicant  that  a 
review  in  compliance  with  these 
regulations  has  occurred.  Applicants  are 
not  required  to  submit  results  of  the 
review  to  CSREES;  however,  proper 
documentation  of  the  review  process 
and  results  should  be  retained  by  the 
applicant. 

3.  Renewal  and  supplemental  grants. 
Review  by  the  grantee  is  not 
automatically  required  for  renewal  or 
supplemental  grants  as  defined  in  7  CFR 
3400.6.  A  subsequent  grant  award  will 
require  a  new  review  if,  according  to 
CSREES,  either  the  funded  project  has 
changed  significantly,  other  scientific 
discoveries  have  affected  the  project,  or 
the  need  for  the  project  has  changed. 
Note  that  a  new  review  is  necessary 
when  applying  for  another  standard  or 
continuation  grant  after  expiration  of 
the  grant  term. 

Part  III — Preparation  of  a  Proposal 

A.  Program  Application  Materials 

Program  application  materials  will  be 
made  available  to  interested  entities 
upon  request.  These  materials  include 


information  about  the  purpose  of  the 
program,  how  the  program  will  be 
conducted,  and  the  required  contents  of 
a  proposal,  as  well  as  the  forms  needed 
to  prepare  and  submit  grant  applications 
under  the  program.  Program  application 
materials  can  be  downloaded  from  the 
Internet  at  the  following 
website:     http://www.reeusda.gov/ipm/ 
funding.htm  or  may  be  obtained  by 
writing  or  calling  the  following  office: 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2245;  Telephone:  (202)  401-5048.  When 
contacting  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
application  materials  for  the  FY  2000 
Special  Research  Grants  Program,  Citrus 
Tristeza  Research.  Application  materials 
also  may  be  requested  via  Internet  by 
sending  a  message  with  your  name, 
mailing  address  (not  e-mail)  and 
telephone  number  to  psb@reeusda.gov 
that  states  that  you  wish  to  receive  a 
copy  of  the  application  materials  for  the 
FY  2000  Special  Research  Grants 
Program,  Citrus  Tristeza  Research.  The 
materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

B.  Content  of  a  Proposal 

(1)  General 

The  proposal  should  follow  these 
guidelines,  enabling  reviewers  to  more 
easily  evaluate  the  merits  of  each 
proposal  in  a  systematic,  consistent 
fashion: 

(a)  The  proposal  should  be  prepared 
on  only  one  side  of  the  page  using 
standard  size  (8V2''  x  11^  white  paper, 
one  inch  margins,  typed  or  word 
processed  using  no  type  smaller  than  1 2 
point  font  regardless  of  whether  it  is 
single  or  double  spaced.  Use  an  easily 
readable  font  face  (e.g.,  Geneva, 
Helvetica,  CG  Times).  Once  accepted  for 
review,  your  proposal  will  be  read  by  at 
least  three  expert  reviewers.  Thus  it  is 
to  your  advantage  to  ensure  that  your 
proposal  is  not  difficult  to  read. 

(b)  Each  page  of  the  proposal, 
including  the  Project  Summary,  budget 
pages,  required  forms,  and  appendices, 
should  be  numbered  sequentially  in  the 
upper  right-hand  corner. 

(c)  The  proposal  should  be  stapled  in 
the  upper  left-hand  corner.  Do  not  bind. 
An  original  and  9  copies  (10  total)  must 
be  submitted  in  one  package,  along  with 
20  copies  of  the  Project  Summary  as  a 
separate  attachment. 
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(2)  Cover  Page 

Complete  Form  ::SREES-661, 
Application  for  Fi  nding,  in  its  entirety. 
This  form  is  to  be  atilized  as  the  Cover 
Page.  Form  CSREE  S-661  serves  as  a 
source  document ;  or  the  CSREES  grant 
database;  it  is  ther  ;fore  important  that  it 
be  completed  acci;  rately. 

(a)  In  Block  6.  complete  the  title  of  the 
project.  The  proje(  t  title  must  be  brief 
(80-character  max  mum),  yet  represent 
the  major  thrust  oj  the  effort  being 
proposed.  Project  itles  are  read  by  a 
variety  of  nonsciei  itific  people; 
therefore,  highly  t(  ichnical  words  or 
phraseology  shoul  1  be  avoided  where 
possible.  In  addition,  introductory 
phrases  such  as  "i:  ivestigation  of  or 
"research  on"  shoi  dd  not  be  used. 

(b)  Blocks  7  and  8  should  be 
completed  to  read  "Special  Research 
Grants  Program,  C  trus  Tristeza 
Research." 

(c)  In  Block  13. 1  ae  Type  of  Award 
Request  is  "new." 

(d)  In  Block  14..  note  the  total  amount 
of  Federal  dollars  leing  requested. 

(e)  In  Block  15,  (  esignate  Principal 
Investigator(s)/Pro  ect  Directors(s)  (PI/ 
PD).  Listing  multi]  le  co-PIs  beyond 
those  required  for  genuine  collaboration 
is  discouraged.  Note  that  providing  a 
Social  Security  Ni;  mber  is  voluntary, 
but  is  an  integral  f  art  of  the  CSREES 
information  syster  i  and  will  assist  in 
the  processing  of  t  le  proposal. 

(f)  Type  of  Perfo  -ming  Organization 
(Block  18).  A  chec  i  should  be  placed  in 
the  box  beside  the  type  of  organization 
which  actually  wi  1  carry  out  the  effort. 
For  example,  if  the  proposal  is  being 
submitted  by  an  II  62  Land-Grant 
institution  but  the  work  will  be 
performed  in  a  de|iartment,  laboratory, 
or  other  organizati  jnal  unit  of  an 
agricultiual  experi  ment  station,  box 
"03"  should  be  ch  ;cked.  If  portions  of 
the  effort  are  to  be  performed  in  several 
departments,  chec  i.  the  box  that  applies 
to  the  individual  1  sted  as  PI/PD  #1  in 
Block  15.a. 

(g)  In  Block  22  1  st  the  names  or 
acronyms  of  all  oi  ler  public  or  private 
sponsors  includin  ;  other  agencies 
within  USDA  and  Jther  programs 
funded  by  CSREEi  to  whom  your 
application  has  be  ;n  or  will  be  sent.  In 
the  event  you  deci  ie  to  send  your 
application  to  ano  her  organization  or 
agency  at  a  later  di  te,  you  must  inform 
the  identified  CSR  lES  program  manager 
as  soon  as  practica  ble.  Submitting  your 
proposal  to  other  [  otential  sponsors  will 
not  prejudice  its  n  view  by  CSREES; 
however,  duplicat  s  support  for  the  same 
project  will  not  be  provided. 

(h)  The  original  :opy  of  the 
Application  for  Fu  ading  form  must 


contain  the  pen-and-ink  signatures  of 
the  PI/PD(s)  and  authorized 
organizational  representative  for  the 
applicant  organization. 

(i)  Note  that  by  signing  the 
Application  for  Funding  form,  the 
applicant  is  providing  the  required 
certifications  set  forth  in  7  CFR  Part 
3017,  regarding  Debarment  and 
Suspension  and  Drug-Free  Workplace, 
and  7  CFR  Part  3018,  regarding 
Lobbying.  The  three  certification  forms 
are  included  in  this  application  package 
for  informational  purposes  only.  It  is  not 
necessary  to  sign  and  submit  the  forms 
to  USDA  as  part  of  the  proposal. 

(3)  Table  of  Contents 

For  consistency  and  ease  in  locating 
information,  each  proposal  must  contain 
a  detailed  Table  of  Contents  just  after 
the  Cover  Page.  The  Table  of  Contents 
should  include  page  niambers  for  each 
component  of  the  proposal.  Page 
numbers,  shown  in  the  upper  right-hand 
comer,  should  begin  with  the  first  page 
of  the  Project  Summary. 

(4)  Project  Summary 

The  proposal  must  contain  a  Project 
Summary  of  250  words  or  less  on  a 
separate  page.  The  summary  must  be 
self-contained  and  describe  the  overall 
goals  and  relevance  of  the  project.  The 
siunmary  should  also  contain  a  listing  of 
the  major  organizations  participating  in 
the  project.  The  Project  Summary 
should  immediately  follow  the  Table  of 
Contents.  In  addition  to  the  summary, 
this  page  must  include  the  title  of  the 
project,  the  name  of  the  applicant 
organization,  the  authorized 
organizational  representative,  and  the 
PI{s),  followed  by  the  sununary. 

(5)  Project  Narrative 

Note:  The  Project  Narrative  shall  not 
exceed  10  pages.  To  ensure  fair  and  equitable 
competition,  reviewers  are  instructed  that 
they  need  to  read  only  the  first  10  pages  of 
the  Project  Narrative  and  to  ignore 
information  on  additional  pages.  The  Project 
Narrative  should  contain  the  following  items: 

(a)  Objectives — Clear,  concise,  complete, 
and  logically  arranged  statement(s)  of  the 
specific  aims  of  the  proposed  effort  must  be 
included  in  all  proposals. 

(b)  Procedures — ^The  procedures  or 
methodology  to  be  applied  to  the  proposed 
effort  should  be  explicitly  stated.  This 
section  should  include  but  not  necessarily  be 
limited  to  a  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out;  techniques  to  be  employed, 
including  their  feasibility;  kinds  of  results 
expected;  means  by  which  data  will  be 
analyzed  or  interpreted;  pitfalls  which  might 
be  encountered;  and  limitations  to  proposed 
procedures. 


(c)  Justification — This  section  should 
include  in-depth  information  on  the 
magnitude  of  the  problem  and  its  relevance 
to  ongoing  food  and  agricultural  research 
programs;  the  importance  of  starting  the  work 
during  the  current  fiscal  year,  and  reasons  for 
having  the  work  performed  by  the  proposing 
institution. 

(d)  Cooperation  and  Institutional  Units 
Involved —  Cooperative  and  multi-State 
applications  are  encouraged.  Identify  each 
institutional  unit  contributing  to  the  project. 
Identify  each  State  in  a  multiple-State 
proposal  and  designate  the  lead  State.  When 
appropriate,  the  project  should  be 
coordinated  with  the  efforts  of  other  State 
and/or  national  programs.  Clearly  define  the 
roles  and  responsibilities  of  each 
institutional  unit  of  the  project  team,  if 
applicable. 

If  it  will  be  necessary  to  enter  into  formal 
consulting  or  collaborative  arrangements 
with  other  individuals  or  organizations,  such 
arrangements  should  be  fully  explained  and 
justified.  For  purposes  of  proposal 
development,  informal  day-to-day  contacts 
between  key  project  personnel  and  outside 
experts  are  not  considered  to  be  collaborative 
arrangements  and  thus  do  not  need  to  be 
detailed. 

All  anticipated  subcontractual 
arrangements  also  should  be  explained  and 
justified  in  this  section.  A  proposed 
statement  of  work,  budget,  and  budget 
narrative  for  each  ctrrangement  involving  the 
transfer  of  substantive  programmatic  work  or 
the  providing  of  financial  assistance  to  a 
third  party  must  be  provided.  Agreements 
between  departments  or  other  units  of  your 
own  institution  and  minor  arrangements  with 
entities  outside  of  your  institution  (e.g., 
requests  for  outside  laboratory  analyses)  are 
excluded  from  this  requirement.  If  you 
expect  to  enter  into  subcontractual 
arrangements,  please  note  that  the  provisions 
contained  in  7  CFR  part  3019,  USDA 
Uniform  Administrative  Requirements  for 
Grants  and  Other  Agreements  with 
Institutions  of  Higher  Education,  Hospitals, 
and  Other  Non-Profit  Organizations,  and  the 
general  provisions  contained  in  7  CFR 
3015.205.  USDA  Uniform  Federal  Assistance 
Regulations,  flow  down  to  subcontractors.  In 
addition,  when  applicable,  required  clauses 
from  7  CFR  3019.40  through  3019.48 
("Procurement  Standards")  and  Appendix  A 
("Contract  Provisions")  should  be  included 
in  final  contractual  documents,  and  it  is 
necessary  for  the  subcontractor  to  make  a 
certification  relating  to  debarment/ 
suspension. 

(e)  Literature  Review — A  summary  of 
pertinent  publications  with  emphasis  on 
their  relationship  to  the  effort  being  proposed 
should  be  provided  and  should  include  all 
important  and  recent  publications  from  other 
institutions,  as  well  as  those  from  the 
applicant  institution.  The  citations 
themselves  should  be  accurate,  complete, 
and  written  in  an  acceptable  journal  format. 

(f)  Current  Work — Current  unpublished 
institutional  activities  to  date  in  the  program 
area  under  which  the  proposal  is  being 
submitted  should  be  described. 

(g)  Facilities  and  Equipment — All  facilities 
which  are  available  for  use  or  assignment  to 
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the  project  during  the  requested  period  of 
support  should  be  reported  and  described 
briefly.  Any  potentially  hazardous  materials, 
procedures,  situations,  or  activities,  whether 
or  not  directly  related  to  a  particular  phase 
of  the  effort,  must  be  explained  fully,  along 
with  an  outline  of  precautions  to  be 
exercised.  Examples  include  work  with  toxic 
chemicals  and  experiments  that  may  put 
human  subjects  or  animals  at  risk. 

All  items  of  major  instrumentation 
available  for  use  or  assignment  to  the 
proposed  project  should  be  itemized.  In 
addition,  items  of  nonexpendable  equipment 
not  currently  accessible  and  needed  to 
conduct  and  bring  the  project  to  a  successful 
conclusion  should  be  listed,  including  dollar 
amounts  and,  if  funds  are  requested  for  their 
acquisition,  justified. 

(h)  Project  Timetable — The  proposal 
should  outline  all  important  phases  as  a 
function  of  time,  year  by  year,  for  the  entire 
project,  including  periods  beyond  the  gremt 
funding  period. 

(6)  Key  Personnel 

All  senior  personnel  who  are 
expected  to  be  involved  in  the  effort 
must  be  clearly  identified.  For  each 
person,  the  following  should  be 
included: 

(a)  An  estimate  of  the  time 
commitment  involved;  and 

(b)  Vitae  of  all  key  persons  who  are 
expected  to  work  on  the  project, 
whether  or  not  CSREES  funds  are 
sought  for  their  support.  Each  vitae 
should  be  limited  to  two  (2)  pages  in 
length,  excluding  publications  listings. 
A  chronological  list  of  the  most 
representative  publications  during  the 
past  five  (5)  years  must  be  provided  for 
each  professional  project  member  for 
whom  a  vitae  appears.  Authors  should 
be  listed  in  the  same  order  as  they 
appear  on  each  paper  cited,  along  with 
the  title  and  complete  reference  as  these 
usually  appear  in  journals. 

(7)  Conflict-of-interest  List 

A  separate  Conflict-of  Interest  List 
form  (Form  CSREES-1233)  must  be 
submitted  for  each  investigator  for 
whom  a  curriculum  vitae  is  required. 
This  form  is  necessary  to  assist  program 
staff  in  excluding  from  proposal  review 
those  individucds  who  have  conflicts-of- 
interest  with  the  project  personnel  in 
the  grant  proposal.  The  Program 
Manager  must  be  informed  of  additional 
conflicts-of-interest  that  arise  after  the 
proposal  has  been  submitted. 

(8)  Budget 

A  detailed  budget  for  each  year  of 
requested  support  must  be  submitted,  hi 
addition,  a  cumulative  budget  is 
required  detailing  requested  support  for 
the  overall  project  period.  The  budget 
form  may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 


under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
allowable  under  the  authorizing 
legislation,  the  applicable  Federal  cost 
principles,  and  these  program 
guidelines,  and  can  be  justified  as 
necessary  for  the  successful  conduct  of 
the  proposed  project.  Applicants  must 
also  include  a  budget  narrative  to 
explain  and  justify  their  budgets.  The 
following  guidelines  should  be  used  in 
developing  the  proposal  budgetls): 

(a)  Salaries  and  Wages — Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Senior  and  Other 
Personnel  and  the  number  of  CSREES 
Funded  Work  Months  must  be  shown  in 
the  spaces  provided.  Grant  funds  may 
not  be  used  to  augment  the  total  salary 
or  rate  of  salary  of  project  personnel  or 
to  reimburse  them  for  time  in  addition 
to  a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution  and  with  the  applicable 
OMB  Cost  Principles.  Administrative 
and  clerical  salaries  are  normally 
classified  as  indirect  costs.  (See  Item  i. 
below.)  However,  if  requested  under 
A.2.e.,  they  must  be  fully  justified. 

(b)  Fringe  Benefits — Funds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accoimting  practices  of  your 
institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project.  See,  e.g., 
OMB  Circular  No.  A-21.  Cost  Principles 
for  Educational  Institutions,  for  further 
guidance  in  this  area. 

(c)  Nonexpendable  Equipment — 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
imit.  (However,  institutions  may 
establish  lower  limits.)  As  such,  items  of 
necessary  instrumentation  or  other 
nonexpendable  equipment  should  be 
listed  individually  by  description  and 
estimated  cost  in  the  budget  narrative. 
This  applies  to  revised  budgets  as  well, 
as  the  Equipment  item(s)  and  amount(s) 
may  change. 

Note:  For  projects  awarded  under  the 
authority  of  subsection  (r)(l)(A)  of  .hr 
Competitive,  Special,  and  Facilities  Research 
Grant  Act,  no  funds  will  be  awarded  for  the 


renovation  or  refurbishment  of  research 
spaces;  the  purchase  or  installation  of  fixed 
equipment  in  such  spaces;  or  for  the 
planning,  repair,  rehabilitation,  acquisition, 
or  construction  of  a  building  or  facility. 

(d)  Materials  and  Supplies — The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs  in  the  budget 
narrative. 

(e)  Travel — The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified.  If  travel  is  proposed, 
provide  the  purpose,  the  destination, 
method  of  travel,  number  of  persons 
traveling,  number  of  days,  and 
estimated  cost  for  each  trip.  If  details  of 
a  trip  are  not  known  at  the  time  of 
proposal  submission,  provide  a  basis  for 
determining  the  amount  requested. 
Airfare  allowances  normally  will  not 
exceed  round-trip  jet  economy  air 
accommodations.  U.S.  flag  carriers  must 
be  used  when  available.  See  7  CFR 
3015.205(b)(4)  for  further  guidance. 

(f)  Publication  Costs/Page  Charges — 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  research  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
may  be  estimated  and  charged  against 
the  grant. 

(g)  Computer  (ADPE)  Costs- 
Reimbursement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
university  or  department-controlled 
computer  mainframe  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  work. 

(h)  All  Other  Direct  Costs- 
Anticipated  direct  project  charges  not 
included  in  other  budget  categories 
must  be  itemized  with  estimated  costs 
and  justified  in  the  budget  narrative. 
This  applies  to  revised  budgets  as  well, 
as  the  item(s)  and  dollar  amount(s)  may 
change.  Examples  include  space  rental 
at  remote  locations,  subcontractual 
costs,  charges  for  consulting  services, 
telephone,  facsimile,  e-mail,  shipping 
costs,  and  fees  fur  necessary  laboratory 
analvses.  You  are  encouraged  to  consult 
the  "Instruciions  for  Completing  Form 
CSREES-55,  Budget,"  of  the 
Application  Kit  for  detailed  guidance 
relating  to  this  budget  category. 

(i)  Indirect  Costs — The  recover}'  of 
indirect  costs  under  this  program  may 
not  exceed  the  lesser  of  the  grantee 
institution's  official  negotiated  indirect 
cost  rate  or  the  equivalent  of  19  percent 
of  total  Federal  filnds  awarded.  This 
limitation  also  applies  to  any 
subcontractor,  and  should  be  reflected 
in  the  subcontractor's  budget. 
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the  application  must  so  indicate  by 
checking  the  "yes"  box  in  Block  19  of 
Form  CSREES-661  and  by  completing 
Section  A  of  Form  CSREES-662.  For 
applicable  proposeds  recommended  for 
funding,  Institutional  Biosafety 
Committee  approval  is  required  before 
CSREES  funds  will  be  released. 

(b)  Animal  Care.  Responsibility  for 
the  humane  care  and  treatment  of  live 
vertebrate  animals  used  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
the  use  of  living  vertebrate  animals  for 
experimental  purposes,  all  key  project 
persoiuiel  and  all  endorsing  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  applicable 
provisions  of  the  Animal  Welfare  Act,  as 
amended  (7  U.S.C.  2131  et  seq.)  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  in  9  CFR  parts  1,2,3,  and 
4  pertaining  to  the  care,  handling,  and 
treatment  of  these  animals.  If  your 
project  will  involve  these  animals  or 
activities,  vou  must  check  the  "yes"  box 
in  Block  20  of  Form  CSREES-661  and 
complete  Section  B  of  Form  CSREES- 
662.  In  the  event  a  project  involving  the 
use  of  live  vertebrate  animals  results  in 

a  grant  award,  funds  will  be  released 
only  after  the  Institutional  Animal  Care 
and  Use  Committee  has  approved  the 
project. 

(c)  Protection  of  Human  Subjects. 
Responsibility,  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Pub.  L.  93- 
348,  as  amended,  and  implementing 
regulations  established  by  the 
Department  under  7  CFR  part  Ic.  If  you 
propose  to  use  human  subjects  for 
experimental  purposes  in  your  project, 
you  should  check  the  "yes"  box  in 
Block  21  of  Form  CSREES-661  and 
complete  Section  C  of  Form  CSREES- 
662.  In  the  event  a  project  involving 
human  subjects  results  in  a  grant  award, 
funds  will  be  released  only  after  the 
appropriate  Institutional  Review  Board 
has  approved  the  project. 

(12)  Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  part  3407  (the 
Cooperative  State  Research,  Education, 
and  Extension  Service  regulations 
implementing  NEPA),  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  most 
cases,  based  on  previously  funded 
projects,  the  preparation  of 


environmental  data  is  not  usually 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore.  Form 
CSREES-1234,  NEPA  Exclusions  Form, 
must  be  included  in  the  proposal 
indicating  whether  the  applicant  is  of 
the  opinion  that  the  project  falls  within 
a  categorical  exclusion  and  the  reasons 
therefor.  If  it  is  the  applicant's  opinion 
that  the  proposed  project  falls  within 
the  categorical  exclusions,  the  specific 
exclusion  must  be  identified.  Form 
CSREES-1234  and  supporting 
documentation  should  be  the  last  page 
of  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity. 
This  will  be  the  case  if  substantial 
controversy  on  enviroiunental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
a  significant  envirormiental  effect. 
However,  this  rarely  occurs. 

Part  rV — Submission  of  a  Proposal 

A.  What  To  Submit 

An  original  and  nine  copies  of  the 
complete  proposal  must  be  submitted. 
Each  copy  of  the  proposal  must  be 
stapled  in  the  upper  left-hand  corner. 
DO  NOT  BIND.  In  addition,  submit  20 
copies  of  the  proposal's  Project 
Summary.  All  copies  of  the  proposal 
and  Project  Summary  must  be  submitted 
in  one  package. 

B.  Where  and  When  To  Submit 

Proposals  must  be  received  on  or 
before  April  17,  2000.  Proposals  that  are 
hand-delivered,  delivered  by  courier,  or 
sent  via  overnight  delivery  services 
must  be  sent  or  delivered  to:  Special 
Research  Grants  Program,  Citrus 
Tristeza  Research;  c/o  Proposal  Services 
Unit;  Office  of  Extramural  Programs; 
USDA/CSREES;  Room  303,  Aerospace 
Center;  901  D  Street,  SW;  Washington, 
DC  20024;  Telephone:  (202)401-5048. 

Note:  Applicants  are  strongly  encouraged 
to  submit  their  completed  proposals  via 
overnight  mail  or  deliver^'  services  to  ensure 
timely  receipt  by  the  USDA. 

Proposals  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Special  Research  Grants 
Program,  Citrus  Tristeza  Research;  c/o 
Proposal  Services  Unit;  Office  of 
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Extramural  Programs;  USDA/CSREES; 
STOP  2245;  1400  Independence 
Avenue,  SW;  Washington,  DC  20250- 
2245;  Telephone:  (202)  401-5048. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  or  by  e-mail, 
therefore  applicants  are  encouraged  to 
provide  e-mail  addresses,  where 
designated,  on  the  Form  CSREES-661. 
The  acknowledgment  will  contain  an 
identifying  proposal  number.  Once  your 
proposal  has  been  assigned  a  proposal 
number,  please  cite  that  nimaber  in 
future  correspondence. 

Part  V — Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

Applicants  should  submit  fully 
developed  proposals  that  meet  all  the 
requirements  set  forth  in  this  REP. 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  it  meets  the 
requirements  as  set  forth  in  this  RFP. 
Proposals  not  meeting  the  requirements 
as  set  forth  in  this  RFP  will  not  be 
considered  for  funding.  However,  USDA 
retains  the  right  to  conduct  discussions 
with  applicants  to  resolve  technical 
and/or  budget  issues  as  it  deems 
necessary.  Second,  each  proposal  that 
meets  the  requirements  will  be 
technically  evaluated  by  a  peer  review 
panel. 

The  individual  peer  panel  members 
will  be  selected  from  among  those 
recognized  as  specialists  who  are 
uniquely  qualified  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of 
proposals  being  reviewed.  The 
individual  reviews  of  the  panel 
members  will  be  used  to  determine 
which  proposals  should  be 
recommended  to  the  Administrator  (or 
his  designee)  for  final  funding 
decisions. 

There  is  no  commitment  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards.  Care  will 
be  taken  to  avoid  actual,  potential,  and/ 
or  the  appearance  of  conflicts  of  interest 
among  reviewers.  Evaluations  will  be 
confidential  to  USDA  staff  members, 
peer  reviewers,  and  the  principal 
investigator(s),  to  the  extent  permitted 
by  law. 

The  specificity  of  these  organisms  and 
their  host  limits  the  areas  in  which 
relevant  research  can  be  carried  out.  The 
brown  citrus  aphid  has  recently  been 
introduced  into  the  citrus  growing  areas 
of  Florida.  Research  on  both  the  virus/ 
aphid  and  on  field  biology  of  the  aphid 
is  largely  conducted  in  the  areas  of 


Florida  and  Puerto  Rico  where  it  is 
established.  CSREES  anticipates  that  the 
expertise  necessary  to  review  proposals 
will  be  found  at  organizations  in  these 
geographic  areas.  Therefore,  conflict-of- 
interest  rules  will  be  amended  to  allow 
reviewers  to  evaluate  submitted 
proposals  from  their  own  university  as 
long  as  the  applicant  and  reviewer  do 
not  work  on  the  same  campus.  Thus,  for 
this  program,  the  scientists  from  the 
University  of  Florida  but  from  other 
campuses  (i.e.,  Research  and  Education 
Centers)  are  not  considered  to  be  in 
conflict. 

B.  Evaluation  Criteria 

The  evaluation  of  proposals  will  be 
based  on  the  following  criteria, 
weighted  relative  to  each  other  as  noted 
in  the  parentheses  following  each 
criterion  listed. 

(1)  Overall  scientific  and  technical 
quality  of  the  proposal  (15  points); 

(2)  Scientific  and  technical  quality  of 
the  approach  (10  points); 

(3)  Relevance  and  importance  of 
proposed  research  to  solution  of  specific 
areas  of  inquiry,  and  application  of 
expected  results  for  States  in  which  the 
grantee  resides  and  will  perform  the 
work  (30  points); 

(4)  Feasibility  of  attaining  objectives; 
adequacy  of  professional  training  and 
experience,  facilities  and  equipment  (40 
points); 

(5)  The  appropriateness  of  the  level  of 
funding  requested  (5  points). 

Part  VI — Supplementary  Information 

A.  Access  To  Review  Information 

Copies  of  summary  reviews  will  be 
sent  to  the  applicant  principle 
investigator  automatically,  as  soon  as 
possible  after  the  review  process  has 
been  completed.  The  identity  of  the 
individual  peer  reviewers  will  not  be 
provided. 

B.  Grant  Awards 
(1)  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSREES  shall  make  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious 
under  the  procedures  set  forth  in  this 
RFP.  The  date  specified  by  the 
Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practical  so  that  project 


goals  may  be  attained  within  the  funded 
project  period.  All  funds  granted  by 
CSREES  under  this  RFP  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (parts  3015,  3016,  and  3019 
of  7  CFR). 

(2)  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  part  if  such  information  has  not 
been  provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
sponsoring  agency  as  part  of  the 
preaward  process. 

(3)  Grant  Award  Document  and  Notice 
of  Grant  Award 

The  grant  award  document  shall 
include  at  a  minimum  the  following: 

(a)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
proposals; 

(b)  Title  of  project; 

(c)  Name(s)  and  address(es)  of 
principal  investigator(s)  chosen  to  direct 
and  control  approved  activities; 

(d)  Identif\'ing  grant  number  assigned 
by  the  Department; 

(e)  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

(f)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(g)  Legal  authority(ies)  under  wnich 
the  grant  is  awarded; 

(h)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

(i)  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

The  notice  of  grant  award,  in  the  form 
of  a  letter,  will  be  prepared  and  will 
provide  pertinent  instructions  or 
information  to  the  grantee  that  is  not 
included  in  the  grant  award  document. 

CSREES  will  award  standard  grants  to 
carry  out  this  program.  A  standard  grant 
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is  a  funding 
CSREES  agrees  to 
level  of  effort  for  a 
period  without 
future  date. 


mechakiism  whereby 

s  upport  a  specified 
Dredetermined  time 
adqitional  support  at  a 


C.  Use  of  Funds;  C.  langes 


(1)  Delegation  of 

Unless  the  terms 
the  grant  state 
may  not  in  whole 
transfer  to  another 
or  organization 
or  expenditure  of 


Fllscal  Responsibility 

and  conditions  of 

othe  rwise,  the  grantee 

c  r  in  part  delegate  or 

jerson,  institution, 

the  responsibility  for  use 

funds. 


grant 
(2)  Changes  in  Proj  3ct  Plans 

(a)  The  pennissil  ile  changes  by  the 
grantee,  principal  i  Qvestigator(s),  or 
other  key  project  p  srsonnel  in  the 
approved  project  g  ant  shall  be  limited 
to  changes  in  meth  adology,  techniques, 
or  other  aspects  of  iie  project  to 
expedite  achievem  mt  of  the  project's 
approved  goals.  If  tpe  grantee  and/or  the 
principal  investiga  or(s)  are  uncertain  as 
to  whether  a  chang  3  complies  with  this 
provision,  the  question  must  be  referred 
to  the  CSREES  Authorized  Departmental 
Officer  (ADO)  for  a  final  determination. 

(b)  Changes  in  a{  proved  goals  or 
objectives  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
CSREES  ADO  prioj  to  effecting  such 
changes.  In  no  evei  it  shall  requests  for 
such  changes  be  ap  proved  which  are 
outside  the  scope  cf  the  original 
approved  project. 

(c)  Changes  in  ap  proved  project 
leadership  or  the  n  placement  or 
reassignment  of  otl|er  key  project 


personnel  shall  be 


requested  by  the 


grantee  and  approv  ed  in  writing  by  the 


awarding  official  o 


■  CSREES  prior  to 


effecting  such  char  ges 

D.  Applicable  Fed^l  Statutes  and 
Regulations 


This  program  is 
administrative 


pro  risions 


ubject  to  the 
for  the 


Special  Research  Grants  Program  foimd 
in  7  CFR  part  3400,  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  the 
processes  regarding  the  awarding  of 
grants,  and  regulations  relating  to  the 
post-award  administration  of  such 
grants.  However,  where  there  are 
differences  between  this  RFP  and  the 
administrative  provisions,  this  RFP 
shall  take  precedence  to  the  extent  that 
the  administrative  provisions  authorize 
such  deviations. 

Several  other  Federal  statutes  and 
regiilations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 
Governments,  and  Non-profit 
Organizations. 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
Agency  for  a  period  of  one  year.  Other 


copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  with  the 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdravNOi  at  any  time  prior  to  the  final 
action  thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24,  1983). 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  as  amended  (44  U.S.C. 
chapter  35),  the  collection  of 
information  requirements  contained  in  - 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

G.  Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
of  the  RFP  to  which  you  are  responding. 
These  comments  will  be  considered  in 
the  development  of  the  next  RFP  for  the 
program.  Such  comments  will  be  used 
in  meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (7  U.S.C.  7613(c)(2)).  Comments 
should  be  submitted  as  provided  for  in 
the  ADDRESSES  and  DATES  portions  of 
this  Notice. 

Done  at  Washington,  D.C.,  this  28th  day  of 
February  2000. 
Charles  W.  Laughlin, 

Administrator,  Cooperative  State  Research, 

Education,  and  Extension  Service. 

[FR  Doc.  00-5176  Filed  3-2-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.319A] 

Office  Of  Educationiil  Research  and 
Improvement,  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortia  Program;!  Notice  inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2000 

Purpose  of  the  Pre  gram:  The 
Eisenhower  Regiona  i  Mathematics  and 
Science  Education  C  onsortia  Program 
provides  a  regional  <xid  national 
technical  assistance  and  dissemination 
system  that  focuses  i  >n  mathematics  and 
science  education  to  help  build  the 
capacity  of  States  an  d  schools  to 
implement  school  reform  programs; 
coordinate  Federal,  1  Jtate,  and  local 
education  plans  and  activities;  and 
adopt,  adapt,  and  im  plement  promising 
and  proven  practice:  for  improving 
teaching  and  leamin  ?.  This  competition 
supports  10  regional  consortia  projects 
that  will  provide  the  se  services  in  their 
respective  multi-stats  regions. 

Eligible  Applicant ;;  Eligible 
applicants  are  a  privite  nonprofit 
organization  of  demonstrated 
effectiveness;  an  ins  itution  of  higher 
education;  an  elemei  itary  or  secondary 
school;  a  state  or  loc  il  education 
agency;  a  regional  educational 


ium  with  the 
ment  center 
tion  931{c)(l){B)(i) 


laboratory  in  conso 

research  and  develo 

established  under  s 

of  the  Educational  Rfesearch, 

Development,  Dissei  nination,  and 

Improvement  Act  of  1994;  or  any 

combination  of  thes(  entities. 

Applications  Avai  able:  March  3, 
2000. 

Deadline  for  Tram  mitting 
Applications:  April    7,  2000. 

Deadline  for  Inteq  ovemmental 
Review:  June  16,  20C  0. 

Estimated  Availah  \e  Funds:  Up  to 
$14,750,000. 

Estimated  Maximum  Award: 
SI  .470,000  for  the  fii  st  budget  year  and 


$1,475,000  for  each 


of  years  2-5. 


Estimated  Averagi  Size  of  Awards: 
$1,470,000  for  the  fii  st  budget  year  and 


$1,475,000  for  each 
Maximum  Award 


I  )f  years  2-5. 
We  will  reject  any 


application  that  pro]  loses  funding  in 
excess  of  the  estimated  maximum  award 


in  a  given  year. 
Estimated  Numbe, 
Budget  Period:  12 
Project  Period:  60 
Note:  The  Department 

estimates  in  this  notice 

Applicable  Regulo  t. 
Education  Departme  nt 
Administrative  Regu  1 
34  CFR  parts  74,  75, 
85,  86,  97,  98,  and  9fe 


of  Awards:  10. 
vlonths. 
Months. 

is  not  bound  by  any 

ions:  The 
General 
ations  (EDGAR)  in 
77,  79.80,81,82, 


Priorities:  This  competition  focuses 
on  projects  designed  to  meet  priorities 
*'      '■>  ^  have  chosen  firom  allowable 
activities  specified  in  the  program 
statute  (see  34  CFR  75.105(b)(2)(v)  and 
section  13302  of  the  Improving 
America's  Schools  Act  of  1994  (20 
U.S.C.  8672)). 

Absolute  Priority  1 .  Projects  must 
propose  activities  that  assist,  train,  and 
provide  technical  assistance  to 
classroom  teachers,  administrators,  and 
other  educators  to  identify,  implement, 
assess,  or  adapt  mathematics  and 
science  education  instructional 
materials,  teaching  methods,  and 
assessment  tools. 

Absolute  Priority  2.  Projects  must 
propose  activities  that  implement 
programs  and  activities  designed  to 
meet  the  needs  of  groups  that  are 
underrepresented  in,  and  underserved 
by,  mathematics  and  science  education. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  all 
of  the  priorities. 

For  Applications  Contact:  Judy 
Collins,  U.S.  Department  of  Education, 
555  New  Jersey  Avenue,  NW.,  room  502, 
Washington,  DC,  20208-5645. 
Telephone:  (202)  219-2116.  Email: 

judy collins@ed.gov.  If  you  use  a 

telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Edwards  Staton,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  502b,  Washington,  DC 
20208-5645.  Telephone:  (202)  219- 
1669.  Email:  jill_edwards@ed.gov.  If 
you  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Individuals  with  disabilities 
may  obtain  a  copy  of  the  application 
package  in  an  alternative  format  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Application  Procedures 

Note:  Some  of  the  procedures  in  this  notice 
for  transmitting  applications  differ  from 
those  in  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  (34  CFR 
75.102).  Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department  generally 
offers  interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 


these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applica  tions 

The  U.S.  Depcirtment  of  Education 
(we)  are  conducting  a  limited  pilot 
project  of  electronic  submission  of 
discretionary  grant  apphcations  for 
selected  programs.  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortia  Program  (CFDA  No.  84.319A) 
is  one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortia  Program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-GAPS)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  We  request  your  participation 
in  the  e-GAPS  pilot  project.  By 
participating,  you  will  have  an 
opportunity  to  have  input  into  the 
overall  design  and  approach  of  e-GAPS. 
At  the  conclusion  of  the  pilot  project, 
we  will  evaluate  its  success  and  solicit 
suggestions  for  improvements. 

If  you  participate  as  a  grant  applicant 
in  an  e-GAPS  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information-Non-Construction  Programs 
(ED  Form  No.  524),  and  all  necessary 
assurances  and  certifications.  We  may 
request  that  you  give  us  original 
signatures  on  forms  at  a  later  date. 

You  may  access  the  electronic  grant 
application  for  Eisenhower  Regional 
Mathematics  and  Science  Education  ^ 
Consortia  Program  at:  http://e- 
grants.ed.gov. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
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of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area,  at  (202)  512-1530. 
Note:  The  official  version  of  this  document 
is  the  version  published  in  the  Federal 


Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  8671- 
8678. 


Dated:  February  29,  2000. 
C.  Kent  McGuire, 

Assistant  Secretary,  Office  of  Educational 
Research  and  Improvement. 
[FR  Doc.  00-5253  Filed  3-2-00;  8:45  am] 
BILUNG  CODE  4000-01 -P 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7279  of  March  1,  2000 
Irish-American  Heritage  Month,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

More  than  two  centuries  ago,  our  founders  envisioned  a  new  Nation,  a 
land  free  from  tyranny  and  filled  with  opportunity,  prosperity,  and  liberty 
for  all.  Many  Irish  people,  faced  with  severe  hardship  in  their  homeland, 
embraced  the  dream  of  a  more  promising  future  and  left  behind  Ireland's 
shores,  their  families,  and  their  friends  for  a  new  beginning  in  America. 
Each  year  during  the  month  of  March,  we  celebrate  these  courageous  men 
and  women  of  Ireland  and  remember  with  pride  their  many  contributions 
to  our  Nation. 

With  strength,  courage,  wit,  and  creativity,  Irish  Americans  have  flourished 
in  our  diverse  Nation  of  immigrants.  Writers  such  as  Flannery  O'Connor 
and  Eugene  O'Neill  have  transformed  our  literature;  entrepreneurs  like  Henry 
Ford  helped  revolutionize  American  industry;  performers  such  as  Gregory 
Peck  and  Helen  Hayes  have  enriched  the  arts;  patriots  such  as  Audie  Murphy, 
our  most  decorated  soldier  of  World  War  II,  redefined  the  meaning  of  courage; 
and  social  reformers  such  as  suffragist  Leonora  Barry  and  labor  organizer 
Mary  Kenney  O 'Sullivan  fought  for  the  rights  of  others.  Generations  of 
frish  Americans  have  worked  alongside  their  fellow  Americans  to  build 
a  more  perfect  Union,  and  America  is  a  stronger  Nation  because  of  them. 

During  his  visit  to  freland  in  1963,  President  Kennedy  reminded  us  that 
"our  two  nations,  divided  by  distance,  have  been  united  by  history."  Today, 
people  on  both  sides  of  the  Atlantic  are  united  not  only  by  history,  but 
also  once  again  by  a  dream  of  a  better  way  of  life.  In  the  spring  of  1998, 
the  people  of  Ireland  and  Northern  Ireland  sought  to  make  that  dream 
a  reality  at  home  when  they  voted  overwhelmingly  in  support  of  the  Good 
Friday  Accord.  America  remains  committed  to  the  frish  people  as  they 
continue  working  to  forge  a  brighter  future  in  their  own  land.  The  road 
ahead  is  long,  but  the  promise  of  peace  is  still  within  reach,  and  its  rewards 
are  great.  This  month,  as  we  celebrate  Saint  Pafrick's  Day  and  our  shared 
heritage  with  freland,  we  remember  as  well  oiu-  common  love  of  liberty, 
commitment  to  progress,  and  quest  for  lasting  peace,  and  we  look  toward 
a  future  as  proud  as  our  past. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  2000  as  frish- 
American  Heritage  Month.  I  call  upon  all  the  people  of  the  United  States 
to  observe  this  month  with  appropriate  ceremonies,  programs,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
March,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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REMINDERS 

The  items  in  this  list  were 
editorially  cpmpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  3,  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in — 

California;  published  2-2-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

California;  published  2-2-00 
Illinois;  published  1-3-00 
Montana;  published  1-3-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Commercial  mobile  radio 
services — 
Wireless  services 
compatibility  with 
enhanced  911  services; 
published  11-4-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Cardiovascular  devices — 
Stainless  steel  vascular 
tunnelers  of  single  unit 
construction;  premarket 
notification  exemption; 
published  3-3-00 
Gastroenterology-urology 
devices — 

Penile  rigidity  implant; 
reclassification; 
published  2-2-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  published  2-17-00 
Fairchild;  published  1-11-00 
Pilatus  Aircraft  Ltd.; 
published  1-12-00 
Jet  routes;  correction; 
published  3-3-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

User  fees: 


Veterinary  services — 
Pet  food  facility  inspection 
and  approval  fees; 
comments  due  by  3-6- 
00;  published  1-5-00 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Figs,  pears,  walnuts, 
almonds,  prunes,  table 
grapes,  peaches,  plums, 
apples,  and  stonefnjit; 
comments  due  by  3-9-00; 
published  2-8-00 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

Land  uses: 
Special  use  authorizations; 
costs  recovery  for 
processing  applications 
and  monitoring 
compliance;  comments 
due  by  3-9-00;  published 
2-25-00 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Farm  mari<eting  quotas, 
acreage  allotments,  and 
production  adjustments: 

Commodity  programs;  farm 
reconstitutions;  comments 
due  by  3-6-00:  published 
2-4-00 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Marine  and  anadromous 
species- 
West  Coast  steelhead; 
West  Coast  salmonids, 
evolutionarily  significant 
units;  and  salmonids. 
take  prohibitions; 
comments  due  by  3-6- 
00;  published  2-14-00 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  3-6- 
00;  published  2-18-00 
Western  Alaska 
Community 
Development  Quota 
Program;  comments 
due  by  3-9-00; 
published  2-23-00 
Northeastern  United  States 
fisheries- 
Atlantic  sea  scallop  and 
deep-sea  red  crab; 


comments  due  by  3-6- 
00;  published  2-11-00 
Marine  mammals: 
North  Atlantic  whale 
protection;  whale  watching 
vessels;  operational 
procedures:  comments 
due  by  3-6-00:  published 
1-4-00 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Sales  and  services: 
Visual  information 
documentation  program; 
comments  due  by  3-6-00; 
published  1-5-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Government  property; 
comments  due  by  3-10- 
00;  published  1-10-00 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipelines: 

Records  preservation; 
comments  due  by  3-10- 
00;  published  1-10-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pulp  and  paper  production; 
comments  due  by  3-10- 
00;  published  1-25-00 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-9-00;  published 
2-8-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-6-00:  published  2-4-00 
Maryland;  comments  due  by 

3-6-00;  published  2-3-00 
South  Dakota;  comments 
due  by  3-6-00;  published 
2-3-00 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  3-8-00:  published  1- 
20-00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  comments  due 
by  3-6-00:  published  1-5- 
00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 


Organization — 
Termination  of  FCS 
charter  to  t)ecome 
financial  institution 
under  arrother  Federal 
or  State  chartering 
authority;  exit  fee 
calculation;  comments 
due  by  3-6-00; 
published  2-3-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations:  table  of 
assignments: 

Massachusetts;  comments 
due  by  3-8-00;  published 
1-27-00 
Nebraska;  comments  due  by 

3-6-00;  published  2-1-00 
New  Mexico;  comments  due 
by  3-6-00;  published  2-1- 
00 
Oklahoma:  comments  due 
by  3-6-00;  published  1-27- 
00 
Texas;  comments  due  by  3- 
6-00:  published  1-27-00 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Appropriate  present-value 
factors  associated  with 
payments  made  to 
Resolution  Funding 
Corporation;  comments 
due  by  3-6-00;  published 
2-4-00 
Organization,  functions,  and 
authority  delegations: 
Finance  Office;  issuance  of 
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NOTICES 
Confidential  business  information  and  data  transfer,  11777- 

11778 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Regulations  and  Procedures  Technical  Advisory 
Committee,  11761 

Federal  Aviation  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

T.F.  Green  Airport,  RI;  air  traffic  noise  abatement 
procedures,  11827-11828 
Meetings: 

RTCA,  Inc.,  11828 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Wisconsin,  11750-11751 
NOTICES 
Meetings: 
Federal-State  Joint  Conference  on  Advanced 
Telecommunications  Services;  field  hearing 
schedule.  11778-11779 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Duke  Energy  Hidalgo,  LP.,  et  al.,  11775-11777 

Environmental  statements;  availability,  etc.: 
Virginia  Hydro,  Inc.,  11777 

Applications,  hearings,  determinations,  etc.: 
Amoco  Energy  Trading  Corp.  et  al.;  correction,  11835 
Central  Maine  Power  Co.,  11772 
CNG  Transmission  Corp.,  11772-11773 
Kinder  Morgan  Interstate  Gas  Transmission  LLC,  11773 
National  Fuel  Gas  Supply  Corp.,  11773-11774 
Natural  Gas  Pipeline  Co.  of  America,  11774 
Panhandle  Eastern  Pipe  Line  Co.,  11774-11775 
Pennsylvania  Electric  Co./GPU  Genco;  correction,  11835 
Riverside  Generating  Co.,  L.L.C.,  11775 
Viking  Gas  Transmission  Co.,  11775 

• 

Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Items  processing  and  settlement  (negotiable  order  of 
withdrawal  or  NOW),  demand  deposit  accounting, 
and  other  services;  prices,  11779-11784 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  11784 
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Fish  and  Wildlife  Service 

PROPOSED  RULES 

Importation,  expor  tation,  and  transportation  of  wildlife: 

Injurious  non-ini  ligenous  fish  and  wildlife,  11756 
NOTICES 

Endangered  and  th  reatened  species  permit  applications, 
11798-11800 

Food  and  Drug  Aqministration 

NOTICES 

Meetings: 
Biological  Respo  ase  Modifiers  Advisory  Committee, 

11785 
Blood  Products  i  advisory  Committee,  11785-11786 

General  Services  Administration 

NOTICES 

Meetings: 
President's  Comi  aission  on  Celebration  of  Women  in 
American  H  story,  11784-11785 

Health  and  Humar  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resouroes  and  Services  Administration 
See  National  Institutes  of  Health 
See  Program  Support  Center 
See  Substance  Ab 
Administratioi  i 


;e  and  Mental  Health  Services 


Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
State  plan  amen<  iments,  reconsideration;  hearings — 
Utah,  11786-11787 

Health  Resources  land  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  ( iMB  review;  comment  request,  11787 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11798 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  $ervice 

NOTICES 

Privacy  Act: 

Systems  of  records,  11833-11834 

International  Trade  Adminlsiiation 

NOTICES 

Antidumping: 
Chrome-plated  lug  nuts  from — 

China  and  Tai  van,  11762-11763 
Light-walled  wel  ded  rectangular  carbon  steel  tubing 
from — 

Taiwan;  correction,  11763 
Mechanical  tranlfer  presses  from — 

Japan. 11764-1766 
Stainless  steel  bi  itt-weld  pipe  and  tube  fittings  from- 

Japan,  South  forea,  and  Taiwan,  11766-11767 
Stainless  steel  bi  itt-weld  pipe  fittings  ft-om — 

Taiwan,  1176e 


Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  etc.,  fi-om — 
Japan, 11767-11769 
Antidimiping  and  countervailing  duties: 
Five-year  (sunset)  reviews — 
Final  results;  time  limit  extended,  11761-11762 
Committees;  establishment,  renewal,  termination,  etc.: 
U.S.-Korea  Business  Cooperation  Committee,  11769- 
11770 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  11802- 
11803 

Land  Management  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Resource  Advisory  Councils,  11800-11801 

Library  of  Congress 

RULES 

Procedures  and  services: 
Library  information  through  Public  Affairs  Office,  11736 
Library  material;  acquisition  by  non-purchase  means  and 
disposition  of  surplus,  11735-11736 

Maritime  Administration 

NOTICES 

Coastwise  trade  laws;  administrative  waivers: 
URSA  MAJOR,  11828-11829 
VICTORY  OF  BURNHAM,  11830 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council 
Aero-Space  Technology  Advisory  Committee,  11806- 
11807 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  11807-11808 
National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

School  bus  body  joint  strength;  technical  amendment,    - 
11751-11754 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  11830- 
11831 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Forest  River,  Inc.,  11831 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11787-11788 

Meetings: 
National  Center  for  Complementary  and  Alternative 
Medicine,  11789 
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National  Center  for  Research  Resources,  11788-11789 
National  Heart,  Lung,  and  Blood  Institute,  11789 
National  Institute  of  Allergy  and  Infectious  Diseases, 

11789-11790 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  11791 
National  Institute  on  Aging,  11791 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

11791-11792 
National  Institute  on  Drug  Abuse,  1 1 789 
Organization,  functions,  and  authority  delegations: 
Program  Coordination  Office,  11792-11793 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Halibut  and  sablefish;  Individual  Fishing  Quota 
Program;  correction,  11756-11757 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11770-11771 
Submission  for  0MB  review;  comment  request,  11771 


Rural  Business-Cooperative  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11760-11761 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
STI  Classic  Funds  et  al.,  11815-11816 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  11817-11818 
Chicago  Stock  Exchange,  Inc.;  correction,  11835 
International  Securities  Exchange  LLC,  11818-11826 
Philadelphia  Stock  Exchange,  Inc.,  11826-11827 

Applications,  hearings,  determinations,  etc.: 
ASA  Ltd.,  11811-11815 

State  Department 

NOTICES 

Committees;  estabhshment,  renewal,  termination,  etc.: 
Defense  Trade  Advisory  Group,  11827 


National  Science  Foundation 

RULES 

Freedom  of  Information  Act  and  Privacy  Act; 

implementation,  11740-11750 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  11808 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
TE-36  Thin-Mat  Floating  Marsh  Enhancement 
Demonstration  Project,  LA,  11760 

Field  office  technical  guides;  changes: 
Indiana,  11760 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  11809 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.,  11809-11811 

Northern  States  Power  Co.;  correction,  11835 

Omaha  Pubhc  Power  District,  11811 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
Wyle  Laboratories,  Inc.,  11804-11806 

Program  Support  Center 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11793-11794 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Health  Resovuces  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Sut>stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 

meeting  minimum  standards,  list,  11794-11795 
Grants  and  cooperative  agreements;  availability,  etc.: 
Mental  Health  Services  Center — 
Comprehensive  Community  Actions  to  Promote  Youth 
Violence  Prevention  Cooperative  Agreements, 
11795-11798 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
International  Child  Labor  Enforcement  Advisory 
Committee,  11831-11833 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  11834 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture,  Cooperative  State  Research, 
Education,  and  Extension  Service,  11837-11857 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 
Vol.  65.  No.  44 
Monday,  March  6,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


LIBRARY  OF  CONGRESS 

36  CFR  Part  701 
[Docket  No.  LOC  00-2] 

Acquisition  of  Library  Materials  by 
Non-Purchase  Means  and  Disposition 
of  Surplus  Library  Materials 

agency:  Library  of  Congress. 
ACTION:  Final  regulation. 

summary:  The  Library  of  Congress 
issues  this  final  regulation  to  reflect  the 
revision  of  Library  of  Congress 
Regulations  317-1,  317-2,  and  515.  This, 
revision  of  the  above  mentioned 
regulation  clarifies  the  responsibilities 
and  policies  by  which  the  Library  of 
Congress  conducts  acquisition  of 
materials  by  non-purchase  means  and 
disposes  of  surplus  library  materials. 
EFFECTIVE  DATE:  March  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Pugh,  General  Counsel, 
Office  of  the  General  Counsel,  Library  of 
Congress,  Washington,  DC  20540-1050. 
Telephone  No.  (202)  707-6316. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  regulation  (36  CFR 
701.33)  is  to  identify  who  at  the  Library 
of  Congress  or  outside  entities  (1)  may 
request  and/or  approve  gifts,  deposits, 
exchanges  or  transfers  of  library 
materials;  (2)  may  receive  surplus 
library  materials. 

List  of  Subjects  in  36  CFR  Part  701 

Libraries,  Seals  and  insignia. 

In  consideration  of  the  foregoing  the 
Library  of  Congress  amends  36  CFR  part 
701  as  follows: 

PART  701— PROCEDURES  AND 
SERVICES 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  136;  18  U.S.C.  1017. 

2.  Section  701.33  is  revised  to  read  as 
follows: 


§  701 .33    Acquisition  of  lit>rary  materials  t>y 
non-purchase  means  and  disposition  of 
surplus  lit>rary  materials. 

(a)  Gifts.  It  is  the  policy  of  the  Library 
of  Congress  to  foster  the  enrichment  of 
its  collections  through  gifts  of  materials 
within  the  terms  of  the  Library's 
acquisitions  policies.  In  implementing 
this  policy,  division  chiefs  and  other 
authorized  officers  of  the  Library  may 
imdertake,  as  representatives  of  the 
Library,  preliminary  negotiations  for 
gifts  to  the  Library.  However, 
responsibility  for  formal  acceptance  of 
gifts  of  material  and  for  approval  of 
conditions  of  such  gifts  rests  with  The 
Librarian  of  Congress  or  his  designee. 
The  Chief,  African/Asian  Acquisitions 
and  Overseas  Operations  Division, 
Chief,  Anglo-American  Acquisitions 
Division,  and  Chief,  European  and  Latin 
American  Acquisitions  Division  are 
responsible  for  routine  gifts  in  the 
geographic  areas  covered  by  their 
divisions. 

(b)  Deposits.  (1)  The  Anglo-American 
Acquisitions  Division  is  the  only 
division  in  the  Library  authorized  to 
make  technical  arrangements,  formally 
negotiate  for  the  transportation  of 
materials  and  conditions  of  use  at  the 
Library,  and  prepare  written 
Agreements  of  Deposit  to  formalize 
these  negotiations.  The  term  "deposit" 
is  used  to  mean  materials  which  are 
placed  in  the  custody  of  the  Library  for 
general  use  on  its  premises,  but  which 
remain  the  property  of  their  owners 
during  the  time  of  deposit  and  until 
such  time  as  title  in  them  may  pass  to 
the  Library  of  Congress.  A  deposit 
becomes  the  permanent  property  of  the 
Library  when  title  to  it  is  conveyed  by 
gift  or  bequest.  A  deposit  may  be 
withdrawn  by  the  owner  rather  than 
conveyed  to  the  Library.  A  deposit  shall 
be  accompanied  by  a  signed  Agreement 
of  Deposit. 

(2)  It  is  the  policy  of  the  Library  of 
Congress  to  accept  certain  individual 
items  or  special  collections  as  deposits 
when:  permanent  acquisition  of  such 
materials  cannot  be  effected 
immediately;  the  depositors  give 
reasonable  assurance  of  their  intention 
to  donate  the  materials  deposited  to  the 
United  States  of  America  for  the  benefit 
of  the  Library  of  Congress;  the  Library 
of  Congress  determines  that  such 
ultimate  transfer  of  title  will  enrich  its 
collections;  and  the  depositors  agree 
that  the  materials  so  deposited  may  be 


available  for  luirestricted  use  or  use  in 
the  Library  under  reasonable 
restrictions. 

(c)  Methods  of  disposition  ofsuqjlus 
and/or  duplicate  materials — (1) 
Exchange.  All  libraries  may  make 
selections  on  an  exchange  basis  from  the 
materials  available  in  the  "Exchange/ 
Transfer"  category.  The  policy 
governing  these  selections  is  that 
exchange  be  made  only  when  materials 
of  approximately  equal  value  are 
expected  to  be  furnished  in  return 
within  a  reasonable  period.  Dealers  also 
may  negotiate  exchanges  of  this  type  for 
items  selected  from  available  exchange 
materials,  but  surplus  copyright  deposit 
copies  of  works  published  after  1977 
shall  not  knowingly  be  exchanged  with 
dealers.  Offers  of  exchange  submitted  by 
libraries  shall  be  submitted  to  the  Chief 
of  the  African/ Asian  Acquisitions  and 
Overseas  Operations  Division,  Anglo- 
American  Acquisitions  Division,  or 
EiuDpean/Latin  American  Acquisitions 
Division,  or  their  designees,  as 
appropriate,  who  shall  establish  the 
value  of  the  material  concerned.  Offers 
from  dealers  shall  be  referred  to  the 
Chief  of  the  Anglo-American 
Acquisitions  Division.  Exchange  offers 
involving  materials  valued  at  $1,000  or 
more  must  be  approved  by  the 
Acquisitions  Division  Chief;  offers  of 
$10,000  or  more  must  be  approved  by 
the  Director  for  Acquisitions  and 
Support  Services;  and  offers  of  $50,000 
or  more  must  be  approved  by  the 
Associate  Librarian  for  Library  Services. 
The  Library  also  explicitly  reserves  the 
right  to  suspend,  for  any  period  of  time 
it  deems  appropriate,  the  selection 
privileges  of  any  book  dealer  who  fails 
to  comply  fully  with  any  rules 
prescribed  for  the  disposal  of  library 
materials  under  this  section  or  any  other 
pertinent  regulations  or  statutes. 

(2)  Transfer  of  materials  to 
Government  Agencies.  Library  materials 
no  longer  needed  by  the  Library  of 
Congress,  including  the  exchange  use 
mentioned  above,  shall  be  available  for 
transfer  to  Federal  agency  libraries  or  to 
the  District  of  Columbia  Public  Library, 
upon  the  request  of  appropriate  officers 
of  such  entities,  and  may  be  selected 
from  both  the  "Exchange/Transfer"  and 
"Donation"  categories.  Existing 
arrangements  for  the  transfer  of 
materials,  such  as  the  automatic  transfer 
of  certain  classes  of  books,  etc.,  to 
specified  Government  libraries,  shall  be 
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LIBRARY  OF  CONGRESS 

36  CFR  Part  701 
[Docket  No.  LOG  00f1] 


Information  Abou 

AGENCY:  Library  o 
ACTION:  Final  regu 


summary:  The  Library 
issues  this  final  re 
Library  of  Congre 
information  about  |the 
revised  regulation 
interested  parties 
Office  instead  of 
This  revision  also 
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Congress. 
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procedures  with  regard  to  relations  with 
representatives  of  the  press,  radio, 
television,  and  other  public-information 
media. 

EFFECTIVE  DATE:  March  6,  2000, 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Pugh,  General  Counsel, 
Office  of  the  General  Counsel,  Library  of 
Congress,  Washington.  DC  20540-1050. 
Telephone  No.  (202)  707-6316. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  regulation  (36  CFR 
701.4)  is  to  identify  who  at  the  Library 
of  Congress  (1)  is  the  principal  contact 
for  representatives  of  the  media;  (2) 
gives  advice  to  Library  officers  and  staff 
members  on  public-relations  and 
public-information  matters;  keeps  the 
Librarian  and  other  officers  informed  of 
developments  in  this  field;  and  (4) 
promotes  the  resources  and  activities  of 
the  Library. 

List  of  Subjects  in  36  CFR  Part  701 

Libraries,  Seals  and  insignia. 

In  consideration  of  the  foregoing  the 
Library  of  Congress  amends  36  CFR  part 
701  as  follows: 

PART  701— PROCEDURES  AND 
SERVICES 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  136;  18  U.S.C.  1017. 

2.  Section  701.4  is  revised  to  read  as 
follows: 

§  701 .4    Information  about  the  Library. 

(a)  Information  about  the  Library.  It  is 
the  Library's  policy  to  furnish  freely 
information  about  the  Library  to  the 
media.  All  requests  from  the  media,  for 
other  than  generally  published 
information  and  Library  records,  should 
be  referred  to  the  Public  Affairs  Office. 

(b)  Public  Affairs  Office.  The  Public 
Affairs  Office  shall  have  the  principal 
responsibility  for  responding  to  requests 
for  information  about  the  Library  from 
representatives  of  the  media;  giving 
advice  to  Library  officers  and  staff 
members  on  public-relations  and 
public-information  matters;  keeping  the 
Librarian  and  other  officers  informed  of 
important  developments  in  this  field; 
and  promoting  the  resources  and 
activities  of  the  Library. 

(1)  During  regular  office  hours  (8:30 
a.m.  to  5  p.m.)  telephone  operators  shall 
refer  requests  for  information,  from  the 
media  only,  about  the  Library  to  the 
Public  Affairs  Office.  All  other  requests 
for  information  shall  be  referred  to  the 
National  Reference  Service  or  other 
appropriate  offices  of  the  Library. 

(2)  All  other  Library  offices  and  staff 
members  who  receive  inquiries  directly 


from  representatives  of  the  media  for 
information  about  the  Library,  other 
than  generally  published  information, 
shall  refer  such  inquiries  to  the  Public 
Affairs  Office. 

(3)  The  Public  Affairs  Office  shall 
respond  directly  to  inquiries  concerning 
the  Library,  calling  upon  other  offices  to 
supply  information  to  it  as  necessary,  or 
shall  arrange  for  other  offices  or  staff 
members,  as  appropriate,  to  supply  such 
information  directly  and  report  back  to 
Public  Affairs  after  the  contact  has  been 
made.  Requests  for  Library  of  Congress 
records,  however,  shall  be  made  in 
accordance  with  36  CFR  Part  703. 

(4)  When  the  Public  Affairs  Office  is 
closed  (evenings,  Saturdays,  Sundays, 
and  holidays),  requests  from  the  media 
for  information  about  the  Library  shall 
be  referred  to  the  Public  Affairs  Officer 
at  his/her  home.  In  the  event  that  person 
is  not  avEiilable,  inquiries  shall  be 
referred  to  the  Acting  Public  Affairs 
Officer,  or,  in  tvun,  a  designated  public 
affairs  specialist. 

(c)  Other  Library  Units  and  Staff 
Members.  All  Other  Library  Units  and 
Staff  Members  shall  be  responsible  for 
keeping  the  Public  Affairs  Office  fully 
and  promptly  informed  of  contacts  with 
the  press,  except  in  those  instances  of 
routine  reference  inquiries;  supplying 
the  Public  Affairs  Office  with  any  data 
it  requires  in  order  to  respond  to 
inquiries  from  representatives  of  the 
media;  and  reporting  promptly  to  the 
Public  Affairs  Office  substantive 
contacts  with  media  representatives 
about  the  Library  and  its  policies  or 
activities. 

Dated:  February  25,  2000. 

Approved  by: 
James  H.  Billington, 
The  Librarian  of  Congress. 
(FR  Doc.  00-5112  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  1410-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300942;  FRL-6389-^] 
RIN  2070-AB78 

Polyvinyl  Acetate,  Carboxyl  Modified 
Sodium  Salt;  Tolerance  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  polyvinyl 
acetate,  copolymer  with  maleic 
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anhydride,  partially  hydrolyzed,  sodium 
salt  when  used  as  an  inert  ingredient 
(component  of  water  soluble  films)  in  or 
on  growing  crops  when  applied  to  raw 
agricultural  commodities  or  after 
harvest.  Kuraray  America,  Inc. 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  requesting  an 
exemption  from  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of 
polyvinyl  acetate,  copolymer  with 
maleic  anhydride,  partially  hydrolyzed, 
sodium  salt. 

DATES:  This  regulation  is  effective 
March  6,  2000.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  niunber  OPP-300942,  must  be 
received  by  EPA  on  or  before  May  5, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  coiuier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VIII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  heciring  requests  must  identify 
docket  control  niunber  OPP-300942  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Amelia  M.  Acierto,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460:  telephone 
number:  (703)  308-8377  and  e-mail 
address:  acierto.amelia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  it 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  Poten- 
tially Affected  Entitles 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wvnv.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Docuiments."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
WTvw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  xmder  docket  control  number 
OPP-300942.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  mspection  in  the  Public  Information 
and  Records  hitegrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  20. 
1999  (64  FR  3096)  (FRL-6038-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetir; 
Act  (FFDCA),  21  U.S.C.  346a.  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  (Public  Law  104-170) 
announcing  the  filing  of  a  pesticide 
tolerance  petition  (PP  8E4944)  by 
Kuraray  America,  Inc.,  200  Park 


Avenue.  New  York,  NY  10166-3098. 
This  notice  included  a  siunmary  of  the 
petition  prepared  by  the  petitioner. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.1001(c)  be  amended  by  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  polyvinyl 
acetate,  copolymer  with  maleic 
anhydride,  partially  hydrolyzed,  sodium 
salt. 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietarj'  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiue  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
from  the  requirement  of  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue..."  and  specifies  factors  EPA  is 
to  consider  in  establishing  an 
exemption. 

m.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hvdrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth:  thickeners  such  as 
carrageenan  ond  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers:  microencapsulating  agents; 
and  emulsifiers.  The  term    inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 
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rv.  Risk  Assessmei^  and  Statutory 
Findings 


tie 


EPA  establishes 
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reactants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  manufactured  imder  an 
applicable  TSCA  section  5  exemption. 

6.  The  polymer  is  not  a  water 
absorbing  polymer  with  a  number 
average  molecular  weight  (MW)  greater 
than  or  equal  to  10,000  daltons. 

Additionally,  the  polymer,  polyvinyl 
acetate,  carboxyl  modified  sodium  salt, 
also  meets  as  required  the  following 
exemption  criteria  specified  in  40  CFR 
723.250(e). 

7.  The  polymer's  minimum  number 
average  MW  of  53,000  is  greater  than 
10,000  dedtons.  The  polymer  contains 
less  than'2%  oligomeric  material  below 
MW  500  and  less  than  5%  oligomeric 
material  below  MW  1,000,  and  the 
polymer  does  not  contain  any  reactive 
functional  groups. 

Thus,  polyvinyl  acetate,  carboxyl 
modified  sodium  salt  meets  all  the 
criteria  for  a  polymer  to  be  considered 
low  risk  under  40  CFR  723.250.  Based 
on  its  conformance  to  the  above  criteria, 
no  mammcdian  toxicity  is  anticipated 
from  dietary,  inhalation,  or  dermal 
exposure  to  polyvinyl  acetate,  carboxyl 
modified  sodium  salt. 

V.  Aggregate  Exposures 

For  the  purposes  of  assessing 
potential  exposure  under  this 
exemption,  EPA  considered  that 
polyvinyl  acetate,  carboxyl  modified 
sodium  salt  could  be  present  in  all  raw 
and  processed  agricultural  commodities 
and  drinking  water,  and  that  non- 
occupational non-dietary  exposure  was 
possible.  The  minimum  number  average 
MW  of  polyvinyl  acetate,  carboxyl 
modified  sodium  salt  is  53,000  daltons. 
Generally,  a  polymer  of  this  size  would 
be  poorly  absorbed  through  the  intact 
gastrointestinal  tract  or  through  intact 
human  skin.  Since  polyvinyl  acetate, 
carboxyl  modified  sodium  salt  conforms 
to  the  criteria  that  identify  a  low  risk 
polymer,  there  are  no  concerns  for  risks 
associated  with  any  potential  exposure 
scenarios  that  are  reasonably 
foreseeable.  Since  the  Agency  has 
determined  that  there  is  a  reasonable 
certciinty  that  no  harm  will  result  from 
aggregate  exposure  to  polyvinyl  acetate, 
carboxyl  modified  sodium  salt,  a 
tolerance  is  not  necessary. 

VI.  Cumulative  Effects 

Section  408  (b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 


The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not  ■ 
poljrvinyl  acetate,  carboxyl  modified 
sodium  salt  share  a  common  mechanism 
of  toxicity  with  any  other  chemiccds. 
However,  polyvinyl  acetate,  carboxyl 
modified  sodium  salt  conforms  to  the 
criteria  that  identify  a  low  risk  polymer. 
Due  to  the  expected  lack  of  toxicity 
based  on  the  above  conformance,  the 
Agency  has  determined  that  a 
cumulative  risk  assessment  is  not 
necessary. 

Vn.  Determination  of  Safety  for  U.S. 
Population 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  population  from  aggregate  exposure 
to  residues  of  polyvinyl  acetate, 
carboxyl  modified  sodium  salt. 

Vm.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  polyvinyl  acetate,  carboxyl 
modified  sodium  salt,  EPA  has  not  used 
a  safety  factor  analysis  to  assess  the  risk. 
For  the  same  reasons  the  additional 
tenfold  safety  factor  is  unnecessary. 

IX.  Other  Considerations 

A.  Endocrine  Disruptors 

There  is  no  available  evidence  that 
polyvinyl  acetate,  carboxyl  modified 
sodium  salt  is  an  endocrine  disrupter. 

B.  Existing  Exemptions  from  a 
Tolerance 

There  are  no  known  exemptions  from 
a  tolerance  for  poljrvinyl  acetate, 
carboxyl  modified  sodium  salt. 

C.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for 
polyvinyl  acetate,  carboxyl  modified 
sodium  salt  nor  have  any  CODEX 
Maximum  Residue  Levels  been 
established  for  any  food  crops  at  this 
time. 
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X.  Conclusion 

Accordingly,  EPA  finds  that 
exempting  polyvinyl  acetate,  copolymer 
with  maleic  anhydride,  partially 
hydrolyzed,  sodium  salt  from  the 
requirement  of  a  tolerance  will  be  safe. 

XI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediiral  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300942  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  5,  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 


confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C400,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  pmpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Avenue  NW., 
Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vin.A.,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300942,  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Avenue,  DC  20460. 
In  person  or  by  courier,  bring  a  copy  to 
the  location  uf  the  PIRIB  described  in 


Unit  I.B.2.  You  may  also  send  an 
electronic  copy  of  your  request  via  e- 
mail  to:  opp-docket@epa.gov.  Please  use 
an  ASCII  file  format  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Copies  of  electronic 
objections  and  hearing  requests  will  also 
be  accepted  on  disks  in  WordPerfect 
6.1/8.0  file  format  or  ASCII  file  format. 
Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Xn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4.  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104—4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998);  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
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Agency  considerati  on  of  voluntary 
consensus  standarc  s  pursuant  to  section 
12(d)  of  the  Nation!  il  Technology 
Transfer  and  Advaj  icement  Act  of  1995 
(NTTAA),  Public  L  iw  104-113,  section 
12(d)  (15  U.S.C.  27: 1  note).  Since 
tolerances  and  exei  iptions  that  are 
established  on  the  I  >asis  of  a  petition 
under  FFDCA  secti  m  408(d),  such  as 
the  exemption  in  tl  is  final  rule,  do  not 


require  the  issuanc 
the  requirements  o 


!  of  a  proposed  rule, 
the  Regulatory 


Flexibility  Act  (RFi  i)  (5  U.S.C.  601  et 


seq.)  do  not  apply. 


n  addition,  the 


Agency  has  determ  ned  that  this  action 
will  not  have  a  subi  ;tantial  direct  effect 


on  States,  on  the  re 


the  national  government  and  the  States, 
or  on  the  distributi(»n  of  power  and 
responsibilities  ami  )ng  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13 132,  entided 
Federalism  (64  FR  -3255,  August  10, 
1999).  Executive  Older  13132  requires 


EPA  to  develop  an 


I  iccountable  process 


to  ensure  "meaningful  and  timely  input 
by  State  and  local  c  fficials  in  the 
development  of  reg  ilatory  policies  that 
have  federalism  im  )lications."  "Policies 
that  have  federalisr  i  impUcations"  is 
defined  in  the  Exec  itive  Order  to 


include  regulations 


ationship  between 


that  have 


"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 


"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  22,  2000. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  In  §  180.1001  the  table  in  paragraph 
(c)  is  amended  by  adding  alphabetically 
the  following  inert  ingredient  to  read  as 
follows: 

§  1 80. 1 001    Exemptions  from  the 
requirement  of  a  tolerance. 

***** 

(c)  *   *   * 


Inert  ingredients 


Limits 


Uses 


Polyvinyl    acetate 
hydrolyzed,  sodium 
53,000. 


cbpolymer    with    maleic    anliydride,    partially 
salt,  minimum  number  average  MW  (in  amu). 


Component  of  water  soluble  films 


*  *  *  i 

[PR  Doc.  00-5390  Fil4d  3-3-00;  8:45  am] 
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45  CFR  Parts  612 

RIN  3145-AA31  and 


FOUNDATION 
sind613 
AA32 


Revision  of  Freedqm  of  information 
Act  and  Privacy  Act  Regulations  and 
Implementation  of  Electronic  Freedom 


of  Information  Act 
1996 


Amendments  of 


agency:  National  Spience  Foundation. 
ACT)0N:  Final  rule. 


summary:  This  docjunent 
revisions  of  the  For  ndation 
regulations  under  t  le 
hiformation  Act  {F(  )IA) 


sets  forth 
s 
Freedom  of 
and  Privacy  Act. 


The  new  FOIA  provisions  implement 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996,  including 
revised  time  limit  on  response, 
negotiating  with  the  requester,  and 
expedited  processing  procedures.  They 
make  no  changes  in  the  figures  currently 
used  for  calculating  and  charging  fees 
under  the  FOIA.  The  Privacy  Act 
regulations  have  been  restructiired  for 
ease  of  use  and  outdated  information 
eliminated. 

EFFECTIVE  DATE:  April  5,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 
Matthew  Powell  (703)  306-1060. 

SUPPLEMENTARY  INFORMATION:  On 

November  24,  1999  the  National  Science 
Foundation  published  a  proposed  rule 
that  revised  its  existing  regulations 
under  the  FOIA  and  Privacy  Act  and 
added  new  provisions  implementing  the 
Electronic  FOIA  Amendments 


(published  at  64  FR  66146).  hiterested 
persons  were  invited  to  submit  written 
comments  on  the  proposed  rule.  The 
Foundation  received  one  set  of 
comments  on  the  proposed  FOIA 
regulations,  and  none  on  the  Privacy 
Act  regulations.  After  due  consideration 
of  the  comments,  NSF  has  adopted 
several  of  the  modifications  to  the  FOIA 
regulations  suggested  by  the  commenter 
and  has  made  other  minor  revisions  to 
its  proposed  rule  for  clarity. 

The  commenter  objected  to  the 
referral  procedures  proposed  by  the 
Foundation,  primarily  because  of  the 
potential  for  delay  in  responding  to 
requests.  These  procedures  are  in 
accordance  with  the  guidance  and  the 
regulations  of  the  Department  of  Justice, 
and  thus  are  retained  as  appropriate  and 
in  keeping  with  the  FOIA. 

The  commenter  also  objected  to  the 
statement  in  the  proposed  regulation 
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that  "the  Foundation  will  make 
reasonable  effort  to  act  on  a  request 
within  20  days."  The  commenter 
suggested  this  may  be  read  to  create  an 
additional  basis  for  extending  response 
time,  inconsistent  with  the  "unusual 
circumstances"  provisions  for  extending 
time  limits.  This  colloquial  Icmguage 
was  not  so  intended.  To  avoid  any  such 
confusion,  the  Foimdation  has  reverted 
to  the  language  used  in  its  previously 
published  regulation. 

The  commenter  questioned  the 
absence  of  the  proposed  rule  of  a 
verbatim  restatement  of  the  definition  of 
"unusual  circumstances."  Such 
restatements  of  statutory  language  are 
not  necessary  to  the  regulation. 
However,  the  phrase  "as  defined  in  the 
FOIA,"  has  been  added  for  clarity. 

The  commenter  raised  a  concern 
regarding  the  statutory  requirement  to 
provide  certification  to  support 
expedited  requests,  stating  that 
requesters  may  not  be  sufficiently 
familiar  with  the  Act  to  know  that  such 
certification  is  necessary  and  that  the 
need  to  provide  such  certification  may 
prove  burdensome  and  time-consuming. 
The  implementation  of  the  statutory 
requirement  for  certification  is  identical 
to  that  of  other  agencies,  and  the 
Foundation  does  not  anticipate  that  this 
requirement  will  materially  delay 
processing  of  requests.  It  is  retained  as 
proposed. 

Comments  were  also  made  on  several 
examples  given  in  §  612.7,  Exemptions. 
Changes  have  been  made  where 
appropriate. 

Regulatory  Flexibility  Act,  Unfunded 
Mandates  Reform  Act,  Executive  Order 
12866,  and  Paperwork  Reduction  Act 

For  purposes  of  the  Regulatory 
Flexibility  Act  (  5  U.S.C.  601),  the  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities;  the  rule  addresses  the 
procedures  to  be  followed  when 
submitting  or  responding  to  requests  for 
information  under  the  Freedom  of 
Information  Act  and  Privacy  Act.  For 
purposes  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^)  the 
rule  would  not  significantly  or  uniquely 
affect  small  governments  and  would  not 
result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  or 
by  the  private  sector,  of  $100  million  or 
more.  For  purposes  of  Executive  Order 
12866,  the  rule  is  not  a  significant 
regulatory  action  requiring  review  by 
the  Office  of  Management  and  Budget. 
For  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  35)  it 
has  been  determined  that  this 
rulemaking  does  not  impose  any 


reporting  or  recordkeeping  requirement 
on  the  public. 

List  of  Subjects 

45  CFR  Part  612 

Administrative  practice  and 
procedure;  Freedom  of  information. 

45  CFR  Part  613 

Administrative  practice  and 
procediu^;  Privacy. 

For  the  reasons  stated  in  the 
preamble,  the  National  Science 
Foundation  amends  45  CFR  Chapter  VI, 
as  follows: 

1.  By  revising  parts  612  and  613  to 
read  as  follows: 

PART  612— AVAILABIUTY  OF 
RECORDS  AND  INFORMATION 

Sec. 

612.1  General  provisions. 

612.2  Public  reading  room. 

612.3  Requirements  for  making  requests. 

612.4  Processing  requests. 

612.5  Timing  of  responses  to  requests. 

612.6  Responses  to  requests. 

612.7  Exemptions. 

612.8  Business  information. 

612.9  Appeals. 

612.10  Fees. 

612.11  Other  rights  and  services. 

Authority:  5  U.S.C.  552,  as  amended. 

§612.1    General  provisions. 

This  part  contains  the  rules  that  the 
National  Science  Foundation  follows  in 
processing  requests  for  records  imder 
the  Freedom  of  Information  Act  (FOIA), 
5  U.S.C.  552.  Information  routinely 
made  available  to  the  public  as  part  of 
a  regular  Foimdation  activity  (for 
example,  program  announcements  and 
solicitations,  siunmary  of  awarded 
proposals,  statistical  reports  on  U.S. 
science,  news  releases)  may  be  provided 
to  the  public  without  reliance  on  this 
part.  As  a  matter  of  policy,  the 
Foundation  also  makes  discretionary 
disclosures  of  records  or  information 
otherwise  exempt  under  the  FOIA 
whenever  disclosure  would  not 
foreseeably  harm  an  interest  protected 
by  a  FOIA  exemption.  This  policy, 
however,  does  not  create  any  right 
enforceable  in  court.  When  individuals 
seek  records  about  themselves  under  the 
Privacy  Act  of  1974.  5  U.S.C.  552a,  NSF 
processes  those  requests  imder  both 
NSF's  Privacy  regulations  at  part  613  of 
this  chapter,  and  this  part. 

§612.2    Public  reading  room. 

(a)  The  Foundation  maintains  a  public 
reading  room  located  in  the  NSF  Library 
at  4201  Wilson  Boulevard,  Suite  225, 
Arlington,  Virginia,  open  during  regular 
working  hours  Monday  through  Friday. 
It  contains  the  records  that  the  FOIA 


requires  to  be  made  regularly  available 
for  public  inspection  and  copying  and 
has  computers  and  printers  available  for 
public  use  in  accessing  records.  Also 
available  for  public  inspection  and 
copying  are  current  subject  matter 
indexes  of  reading  room  records. 

(b)  Information  about  FOIA  and 
Privacy  at  NSF  and  copies  of  frequently 
requested  FOIA  releases  are  available 
online  at  <www.nsf.gov/pubinfo/ 
foia.html>.  Most  NSF  policy  documents, 
staff  instructions,  manuals,  and  other 
publications  that  affect  a  member  of  the 
public,  are  available  in  electronic  form 
through  the  "Documents"  option  on  the 
tool  bar  on  NSF's  Home  Page  on  the 
World  Wide  Web  at  <www.nsf.gov>. 

§  61 2.3    Requirements  for  making  requests. 

(a)  Where  to  send  a  request.  You  may 
make  a  FOIA  request  for  records  of  the 
National  Science  Foundation  by  writing 
directly  to  the  FOIA  Officer.  Office  of 
the  General  Coimsel,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  1265,  Arlington.  VA  22230.  For 
records  maintained  by  the  NSF  Office  of 
the  Inspector  General  (OIG),  you  may 
write  directly  to  the  Office  of  Inspector 
General,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  1135, 
Arlington,  VA  22230.  The  FOIA  Officer 
will  also  forward  requests  for  OIG 
records  to  that  Office.  Requests  may  also 
be  sent  by  facsimile  to  (703)  306-0149 
or  by  e-mail  to  foia@nsf.gov. 

(b)  Form  of  request.  A  FOIA  request 
need  not  be  in  any  particular  format,  but 
it  must  be  in  writing,  include  the 
requester's  name  and  mailing  address, 
and  be  clearly  identified  both  on  the 
envelope  and  in  the  letter,  or  in  a 
facsimile  or  electronic  mail  message  as 

a  Freedom  of  Information  Act  or 
"FOIA"  request.  It  must  describe  the 
records  sought  with  sufficient 
specificity  to  permit  identification,  and 
include  agreement  to  pay  applicable 
fees  as  described  in  §  612.10.  NSF  is  not 
obligated  to  act  upon  a  request  until  it 
meets  these  procediual  requirements. 

{c)(l)  If  you  are  making  a  request  for 
records  about  yourself  and  the  records 
are  not  contained  in  a  Privacy  Act 
system  of  records,  your  request  will  be 
processed  only  under  the  FOIA.  since 
the  Privacy  Act  does  not  apply.  If  the 
records  about  you  are  contained  in  a 
Privacy  Act  system  of  records,  NSF  will 
respond  with  information  on  how  to 
make  a  Privacy  Act  request  (see  NSF 
Privacy  Act  regulations  at  45  CFR 
613.2). 

(2)  If  you  are  making  a  request  for 
personal  information  about  another 
individual,  either  a  written 
authorization  signed  by  that  individual 
in  accordance  with  §  613.2(f)  of  this 
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chapter  permitting  disclosure  of  those 
records  to  you,  or  |  iroof  that  that 
individual  is  deces  sed  (for  example,  a 
copy  of  a  death  cei  tificate  or  a 
published  obituar\)  will  help  the  agency 
process  your  request. 

(d)  Description  cf  records  sought. 
Your  request  must  describe  the  records 
that  you  seek  in  en  ough  detail  to  enable 
NSF  personnel  to  I  acate  them  with  a 
reasonable  amounl  of  effort.  A  record 
must  have  been  en  ated  or  obtained  by 
NSF  and  under  the  control  of  NSF  at  the 
time  of  the  request  to  be  subject  to  the 
FOIA.  NSF  has  no  abligation  under  the 
FOIA  to  create,  coi  apile  or  obtain  a 
record  to  satisfy  a  ''OIA  request. 
Whenever  possible ,  your  request  should 
include  specific  de  scriptive  information 
about  each  record  lought,  such  as  the 
date,  title  or  name,  author,  recipient, 
and  subject  matter  of  the  record.  As  a 
general  rule,  the  more  specific  you  are 
about  the  records  c  r  type  of  records  that 
you  want,  the  mor  s  likely  the 
Foimdation  will  b«  t  able  to  locate  those 
records  in  respons  ;  to  your  request,  and 
the  more  likely  fee  5  will  be  reduced  or 
eliminated.  If  NSF  determines  that  your 
request  does  not  r€  asonably  describe 
records,  you  will  h  b  advised  what 
additional  informs  tion  is  needed  to 
perfect  your  requei  t  or  why  your  request 
is  otherwise  insuff  cient. 

(e)  Agreement  to  pay  fees.  Your 
request  must  state  that  you  will 
promptly  pay  the  t  atal  fees  chargeable 
under  this  regulati  )n  or  set  a  maximum 
amount  you  are  wi  lling  to  pay.  NSF 
does  not  charge  if  ees  total  less  than 
$25.00.  If  you  seek  a  waiver  of  fees, 
please  see  §  612.lt  (k)  for  a  discussion  of 
the  factors  you  must  address.  If  you 
place  an  inadequai  e  limit  on  the  amount 
you  will  pay,  or  he  ve  failed  to  make 
payments  for  prev  ous  requests,  NSF 
may  require  advan  ::e  payment  (see 
§612.10{i)). 

(f)  Receipt  date.  \  request  that  meets 
the  requirements  o  f  this  section  will  be 
considered  receive  d  on  the  date  it  is 
received  by  the  Of  ice  of  the  General 
Counsel  or  the  Off  ce  of  the  Inspector 
General.  In  determ  ining  which  records 
are  responsive  to  a  FOIA  request,  the 
Foundation  will  ii  elude  only  records  in 
its  possession  as  o  the  close  of  business 
{5:00pm)  on  the  d<  te  of  receipt. 

(g)  Publications  •excluded.  For  the 
purpose  of  public  -equests  for  records 
the  term  "record"  does  not  include 
publications  whic  i  are  available  to  the 
public  in  the  Federal  Register,  or  by 
sale  or  free  distribiition.  Such 
publications  may  j>e  obtained  from  the 
Government  Print  ng  Office,  the 
National  Technica  Information  Service, 
the  NSF  Publicati(  ns  Clearinghouse  PO 
Box  218,  Jessup.  K  D  20794-0218,  or 


through  NSF's  Home  Page  on  the  World 
Wide  Web  at  <www.nsf.gov> 
"Documents."  Requests  for  such 
publications  will  be  referred  to  or  the 
requester  informed  of  the  appropriate 
source. 

§612.4    Processing  requests. 

(a)  Monitoring  of  requests.  The  NSF 
Office  of  the  General  Counsel  (OGC),  or 
such  other  office  as  may  be  designated 
by  the  Director,  will  serve  as  the  central 
office  for  administering  these 
regulations.  For  records  maintained  by 
the  Office  of  Inspector  General,  that 
Office  will  control  incoming  requests 
made  directly  or  referred  to  it,  dispatch 
response  letters,  and  maintain 
administrative  records.  For  all  other 
records  maintained  by  NSF,  OGC  (or 
such  other  office  as  may  be  designated 
by  the  Director)  will  control  incoming 
requests,  assign  them  to  appropriate 
action  offices,  monitor  compliance, 
consult  with  action  offices  on 
disclosure,  approve  necessary 
extensions,  dispatch  denial  and  other 
letters,  and  maintain  administrative 
records. 

(b)  Consultations  and  referrals.  When 
the  Foundation  receives  a  request  for  a 
record  in  its  possession  that  originated 
with  another  agency  or  in  which 
another  agency  has  a  substantial 
interest,  it  may  decide  that  the  other 
agency  of  the  Federal  Government  is 
better  able  to  determine  whether  the 
record  should  or  should  not  be  released 
under  the  FOIA. 

(1)  If  the  Foundation  determines  that 
it  is  the  agency  best  able  to  process  the 
record  in  response  to  the  request,  then 
it  will  do  so,  after  consultation  with  the 
other  interested  agencies  where 
appropriate. 

(2)  If  it  determines  that  it  is  not  the 
agency  best  able  to  process  the  record, 
then  it  will  refer  the  request  regarding 
that  record  (or  portion  of  the  record)  to 
the  agency  that  originated  or  has  a 
substantial  interest  in  the  record  in 
question  (but  only  if  that  agency  is 
subject  to  the  FOIA).  Ordinarily,  the 
agency  that  originated  a  record  will  be 
presumed  to  be  best  able  to  determine 
whether  to  disclose  it. 

(3)  Where  the  Foundation  reasonably 
believes  that  multiple  requests 
submitted  by  a  requester,  or  by  a  group 
of  requesters  acting  in  concert, 
constitute  a  single  request  that  would 
otherwise  involve  unusual 
circumstances,  and  the  requests  involve 
clearly  related  matters,  they  may  be 
aggregated.  Multiple  requests  involving 
unrelated  matters  will  not  be  aggregated. 

(c)  Notice  of  referral.  Whenever  tne 
Foundation  refers  all  or  any  part  of  the 
responsibility  for  responding  to  a 


request  to  another  agency,  it  ordinarily 
will  notify  the  requester  of  the  referral 
and  inform  the  requester  of  the  name  of 
each  agency  to  which  the  request  has 
been  referred  and  of  the  part  of  the 
request  that  has  been  referred,  unless 
such  notification  would  disclose 
information  otherwise  exempt. 

§612.5    Timing  of  responses  to  requests. 

(a)  In  general.  NSF  ordinarily  will 
initiate  processing  of  requests  according 
to  their  order  of  receipt. 

(b)  Time  for  response.  The 
Foundation  will  seek  to  take  appropriate 
agency  action  within  20  days  of  when 

a  request  is  received  or  is  perfected 
(excluding  the  date  of  receipt, 
weekends,  and  legal  holidays), 
whichever  is  later.  A  request  which 
otherwise  meets  the  requirements  of 
§  612.3  is  perfected  when  you  have 
reasonably  described  the  records  sought 
imder  §  612.3(d),  and  agreed  to  pay  fees 
under  §  612.3(c),  or  otherwise  met  the 
fee  requirements  under  §612.10. 

(c)  Unusual  circumstances.  (1)  Where 
the  time  limits  for  processing  a  request 
cannot  be  met  because  of  unusual 
circumstances,  as  defined  in  the  FOIA, 
the  FOIA  Officer  will  notify  the 
requester  as  soon  as  practicable  in 
writing  of  the  unusual  circiunstances 
and  may  extend  the  response  period  for 
up  to  ten  working  days. 

(2)  Where  the  extension  is  for  more 
than  ten  working  days,  the  FOIA  Officer 
will  provide  the  requester  with  an 
opportunity  either  to  modify  the  request 
so  that  it  may  be  processed  within  the 
ten  day  extension  period  or  to  arrange 
an  agreed  upon  alternative  time  period 
with  the  FOIA  Officer  for  processing  the 
request  or  a  modified  request. 

(d)  Expedited  processing.  (1)  If  you 
want  to  receive  expedited  processing 
you  must  submit  a  statement,  certified 
to  be  true  and  correct  to  the  best  of  your 
knowledge  and  belief,  explaining  in 
detail  the  basis  for  requesting  expedited 
processing. 

(2)(i)  Requests  and  appeals  will  be 
given  expedited  treatment  whenever  it 
is  determined  that  a  requester  has 
demonstrated  compelling  need  by 
presenting: 

(A)  Circumstances  in  which  the  lack 
of  expedited  treatment  could  reasonably 
be  expected  to  pose  an  imminent  threat 
to  the  life  or  physical  safety  of  an 
individual;  or 

(B)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information. 

(ii)  For  example,  a  requester  who  is 
not  a  full-time  member  of  the  news 
media  must  establish  that  he  or  she  is 
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a  person  whose  main  professional 
activity  or  occupation  is  information 
dissemination,  though  it  need  not  be  his 
or  her  sole  occupation.  Such  requester 
also  must  establish  a  particular  urgency 
to  inform  the  public  about  the 
government  activity  involved  in  the 
request,  beyond  the  public's  right  to 
know  about  government  activity 
generally,  and  that  the  infonnation 
sought  has  particular  value  that  would 
be  lost  if  not  disseminated  quickly. 

(3)  Within  ten  calendar  days  of  receipt 
of  a  request  for  expedited  processing, 
the  FOIA  Officer  or  OIG  will  decide 
whether  to  grant  it,  and  will  notify  the 
requester  of  the  decision  orally  or  in 
writing.  If  a  request  for  expedited 
treatment  is  granted,  the  request  will  be 
processed  as  soon  as  practicable.  If  a 
request  for  expedited  processing  is 
denied,  any  appeal  of  that  decision  will 
be  acted  on  expeditiously. 

§  61 2.6    Responses  to  requests. 

(a)  Acknowledgment  of  requests.  The 
FOIA  Officer  will  ordinarily  send  an 
acknowledgment  of  a  FOIA  request  only 
if  it  is  anticipated  that  a  determination 
on  release  will  not  be  possible  within  20 
working  days. 

(b)  Grants  of  requests.  Once  the 
Foimdation  makes  a  determination  to 
grant  a  request  in  whole  or  in  part,  it 
will  notify  the  requester  in  writing.  The 
Foundation  will  inform  the  requester  in 
the  notice  of  any  applicable  fee  and  will 
disclose  records  to  the  requester 
promptly  on  payment  of  applicable  fees. 
Records  disclosed  in  part  will  be 
marked  or  annotated  to  show  both  the 
amount  and  the  location  of  the 
information  deleted  where  practicable. 

(c)  Denials  of  requests.  (Ij  Denials  of 
FOIA  requests  will  be  made  by  the 
Office  of  the  General  Counsel,  the  Office 
of  the  Inspector  General,  or  such  other 
office  as  may  be  designated  by  the 
Director.  The  response  letter  will  briefly 
set  forth  the  reasons  for  the  denial, 
including  any  FOIA  exemption(s) 
applied  by  the  Foundation  in  denying 
the  request.  It  will  also  provide  the 
name  and  title  or  position  of  the  person 
responsible  for  the  denial,  will  inform 
the  requester  of  the  right  to  appeal,  and 
will,  where  appropriate,  include  an 
estimate  of  the  volume  of  any  requested 
materials  withheld.  An  estimate  need 
not  be  provided  when  the  volume  is 
otherwise  indicated  through  deletions 
on  records  disclosed  in  part,  or  if 
providing  an  estimate  would  harm  an 
interest  protected  by  an  applicable 
exemption. 

(2)  Requesters  can  appeal  an  agency 
determination  to  withhold  all  or  part  of 
any  requested  record;  a  determination 
that  a  requested  record  does  not  exist  or 


caimot  be  located;  a  determination  that 
what  has  been  requested  is  not  a  record 
subject  to  the  Act;  a  disapproval  of  a  fee 
category  claim  by  a  requester;  denial  of 
a  fee  waiver  or  reduction;  or  a  denial  of 
a  request  for  expedited  treatment  (see 
§612.9). 

§612.7    Exemptions. 

(a)  Exemptions  from  disclosure.  The 
following  types  of  records  or 
information  may  be  withholdable  as 
exempt  in  full  or  in  part  from 
mandatory  public  disclosure: 

(1)  Exemption  1—5  U.S.C.  552(b)(1). 
Records  specifically  authorized  and 
properly  classified  pursuant  to 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy.  NSF  does  not  have  classifying 
authority  and  normally  does  not  deal 
with  classified  materials. 

(2)  Exemption  2—5  U.S.C.  552(b)(2). 
Records  related  solely  to  the  internal 
personnel  rules  and  practices  of  NSF. 
This  exemption  primarily  protects 
information  that  if  released  would  allow 
the  recipient  to  circumvent  a  statute  or 
agency  regulation.  Administrative 
information  such  as  rules  relating  to  the 
work  hours,  leave,  and  working 
conditions  of  NSF  personnel,  or  similar 
matters,  can  be  disclosed  to  the  extent 
that  no  harm  would  be  caused  to  the 
functions  to  which  the  information 
pertains.  Examples  of  records  normally 
exempt  from  disclosure  include,  but  are 
not  limited  to: 

(i)  Operating  rules,  guidelines, 
manuals  on  internal  procedure, 
schedules  and  methods  utilized  by  NSF 
investigators,  inspectors,  auditors  and 
examiners. 

(ii)  Negotiating  positions  or  limits  at 
least  imtil  the  execution  of  a  contract 
(including  a  grant  or  cooperative 
agreement)  or  the  completion  of  the 
action  to  which  the  negotiating 
positions  were  applicable.  They  may 
also  be  exempt  pursuant  to  other 
provisions  of  this  section. 

(iii)  Infonnation  relating  to  position 
management  and  manpower  utilization, 
such  as  internal  staffing  plans, 
authorizations  or  controls,  or  involved 
in  determination  of  the  qualifications  of 
candidates  for  employment, 
advancement,  or  promotion  including 
examination  questions  and  answers. 

(iv)  Computer  software,  the  release  of 
which  would  allow  circumvention  of  a 
statute  or  NSF  rules,  regulations,  orders, 
manuals,  directives,  instructions,  or 
procedures;  or  the  integrity  and  security 
of  data  systems. 

(3)  Exemption  3—5  U.S.C.  552(b)(3). 
Records  specifically  exempted  from 
disclosure  by  another  statute  that  either 
requires  that  the  information  be 


withheld  in  a  such  way  that  the  agency 
has  no  discretion  in  the  matter;  or 
establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  information  to  be  withheld.  Examples 
of  records  exempt  from  disclosure 
include,  but  are  not  limited  to: 

(i)  Records  that  disclose  any  invention 
in  which  the  Federal  Govenunent  owns 
or  may  own  a  right,  title,  or  interest 
(including  a  nonexclusive  license),  35 
U.S.C.  205; 

(ii)  Contractor  proposals  not 
specifically  set  forth  or  incorporated  by 
reference  into  a  contract,  41  U.S.C. 
253b(m); 

(iii)  Information  protected  by  the 
Procxirement  Integrity  Act,  41  U.S.C. 
423. 

(4)  Exemption  4—5  U.S.C  552(b)(4). 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person,  and  privileged  or  confidential. 
Information  subject  to  this  exemption  is 
that  customarily  held  in  confidence  by 
the  originator(s),  including  nonprofit 
organizations  and  their  employees. 
Release  of  such  information  is  likely  to 
cause  substantial  harm  to  the 
competitive  position  of  the  originator  or 
submitter,  or  impair  the  Foundation's 
ability  to  obtain  such  information  in  the 
future.  NSF  will  process  information 
potentially  exempted  from  disclosure  by 
Exemption  4  under  §  612.8.  Examples  of 
records  or  information  normally  exempt 
from  disclosure  include,  but  are  not 
limited  to: 

(i)  Information  received  in 
confidence,  such  as  grant  applications, 
fellowship  applications,  and  research 
proposals  prior  to  award; 

(ii)  Confidential  scientific  and 
manufacturing  processes  or 
developments,  and  technical,  scientific, 
statistical  data  or  other  information 
developed  by  a  grantee. 

(iii)  Technical,  scientific,  or  statistical 
data,  and  conunercial  or  financial 
information  privileged  or  received  in 
confidence  from  an  existing  or  potential 
contractor  or  subcontractor,  in 
connection  with  bids,  proposals,  or 
contracts,  concerning  contract 
performance,  income,  profits,  losses, 
and  expenditures,  as  well  as  trade 
secrets,  inventions,  discoveries,  or  other 
proprietary  data.  When  the  provisions  of 
41  U.S.C.  253b(m)  or  41  U.S.C.  423  are 
met,  certain  proprietary  and  source 
selection  information  may  also  be 
withheld  imder  Exemption  3. 

(iv)  Confidential  proprietary 
information  submitted  on  a  voluntary 
basis. 

(v)  Statements  or  information 
collected  in  the  course  of  inspections, 
investigations,  or  audits,  when  such 
statements  are  received  in  confidence 
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been  treated  by  the  courts  as  privileged 
against  disclosiu-e  in  litigation. 

(6)  Exemption  6—5  U.S.C.  552(b)(6). 
Personnel  and  medical  files  and  similcir 
files,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  The 
exemption  may  apply  to  protect  the 
privacy  of  living  persons  and  of  living 
close  sxu^ivors  of  a  deceased  person 
identified  in  a  record.  Information  in 
such  files  which  is  not  otherwise 
exempt  from  disclosure  pursuant  to 
other  provisions  of  this  section  will  be 
released  to  the  subject  or  to  his 
designated  legal  representative,  and  may 
be  disclosed  to  others  with  the  subject's 
written  consent.  Examples  of  records 
exempt  from  disclosure  include,  but  are 
not  limited  to: 

(i)  Reports,  records,  and  other 
materials  pertaining  to  individual  cases 
in  which  disciplinary  or  other 
administrative  action  has  been  or  may 
be  taken.  Opinions  and  orders  resulting 
from  those  administrative  or 
disciplinary  proceedings  shall  be 
disclosed  without  identifying  details  if 
used,  cited,  or  relied  upon  as  precedent. 

(ii)  Records  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates 
for  employment,  and  the  eligibility  of 
individuals  (civilian  or  contractor 
employees)  for  seciu"ity  clearances,  or 
for  access  to  classified  information. 

(iii)  Reports  and  evaluations  which 
reflect  upon  the  qualifications  or 
competence  of  individuals. 

(iv)  Personal  information  such  as 
home  addresses  and  telephone  and 
facsimiles  numbers,  private  e-mail 
addresses,  social  security  numbers, 
dates  of  birth,  marital  status  and  the 
like. 

(iv)  The  exemption  also  applies  when 
the  fact  of  the  existence  or  nonexistence 
of  a  responsive  record  would  itself 
reveal  personeJly  private  information, 
and  the  public  interest  in  disclosure  is 
not  sufficient  to  outweigh  the  privacy 
interest. 

(7)  Exemption  7—5  U.S.C.  552(b)(7). 
Records  or  information  compiled  for 
civil  or  criminal  law  enforcement 
purposes,  including  the  implementation 
of  Executive  Orders  or  regulations 
issued  pursuant  to  law.  This  exemption 
may  exempt  from  mandatory  disclosure 
records  not  originally  created,  but  later 
gathered,  for  law  enforcement  purposes. 

(i)  This  exemption  applies  only  to  the 
extent  that  the  production  of  such  law 
enforcement  records  or  information: 

(A)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(B)  Would  deprive  a  person  of  the 
right  to  a  fair  trial  or  an  impartial 
adjudication; 


(C)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  person,  or 
living  close  survivors  of  a  deceased 
person  identified  in  a  record; 

(D)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  source  within  the 
Federal  Government,  or  a  State,  local,  or 
foreign  agency  or  authority,  or  any 
private  institution,  that  furnished 
information  on  a  confidential  basis;  and 
information  furnished  by  a  confidential 
source  and  obtained  by  a  criminal  law 
enforcement  authority  in  a  criminal 
investigation; 

(E)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law,  or 

(F)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(ii)  Examples  of  records  normally 
exempt  from  disclosure  include,  but  are 
not  limited  to: 

(A)  The  identity  and  statements  of 
complainants  or  witnesses,  or  other 
material  developed  during  the  course  of 
an  investigation  and  all  materials 
prepared  in  connection  with  related 
government  litigation  or  adjudicative 
proceedings; 

(B)  The  identity  of  firms  or 
individuals  investigated  for  alleged 
irregularities  involving  NSF  grants, 
contracts  or  other  matters  when  no 
indictment  has  been  obtained,  no  civil 
action  has  been  filed  against  them  by 
the  United  States,  or  no  government- 
wide  public  suspension  or  debarment 
has  occm-red. 

(C)  Information  obtained  in 
confidence,  expressed  or  implied,  in  the 
course  of  a  criminal  investigation  by  the 
NSF  Officer  of  the  Inspector  General. 

(iii)  The  exclusions  contained  in  5 
U.S.C.  552(c)(1)  and  (2)  may  also  apply 
to  these  records. 

(8)  Exemption  8—5  U.S.C.  552(b)(8). 
Records  contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  any  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions. 

(9)  Exemption  9—5  U.S.C.  552(b)(9). 
Records  containing  geological  and 
geophysical  information  and  data, 
including  maps,  concerning  wells. 

(b)  Deletion  of  exempt  portions  and 
identifying  details.  Any  reasonably 
segregable  portion  of  a  record  will  be 
provided  to  requesters  after  deletion  of 
the  portions  which  are  exempt. 
Whenever  any  final  opinion,  order,  or 
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other  materials  required  to  be  made 
available  relates  to  a  private  party  or 
parties  and  the  release  of  the  name(s)  or 
other  identifying  details  will  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy,  the  record  shall  be 
published  or  made  available  with  such 
identifying  details  left  blank,  or  shall  be 
published  or  made  available  with 
obviously  fictitious  substitutes  and  with 
a  notification  such  as  the  following: 
Names  of  parties  and  certain  other 
identifying  details  have  been  removed 
(and  fictitious  names  substituted)  in 
order  to  prevent  a  clearly  unwarranted 
invasion  of  the  personal  privacy  of  the 
individuals  involved. 

§612.8    Business  Information 

(a)  In  general.  Business  information 
obtained  by  the  Foundation  from  a 
submitter  of  that  information  will  be 
disclosed  under  the  FOIA  only  under 
this  section's  procedures. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Business  Information  means 
commercial  or  financial  information 
obtained  by  the  Foundation  from  a 
submitter  that  may  be  protected  from 
disclosure  under  Exemption  4  of  the 
FOIA  and  §  612.7(a)(4). 

(2)  Submitter  means  any  person  or 
entity  from  whom  the  Foundation 
obtains  business  information,  directly  or 
indirectly.  The  term  includes 
corporations;  state,  local,  and  tribal 
governments;  and  foreign  goveriunents. 

(c)  Designation  of  business 
information.  A  submitter  of  business 
information  must  use  good  faith  efforts 
to  designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  any  portions 
of  its  submission  that  it  considers  to  be 
protected  from  disclosure  under 
Exemption  4.  These  designations  will 
expire  ten  yesirs  after  the  date  of  the 
submission  unless  the  submitter 
requests,  and  provides  justification  for, 
a  longer  designation  period. 

(d)  Notice  to  submitters.  The 
Foundation  will  provide  a  submitter 
with  prompt  written  notice  of  a  FOIA 
request  or  administrative  appeal  that 
seeks  its  business  information  wherever 
required  under  this  section,  in  order  to 
give  the  submitter  an  opportunity  to 
object  to  disclosure  of  any  specified 
portion  of  that  information  under 
paragraph  (f)  of  this  section.  The  notice 
shall  either  describe  the  business 
information  requested  or  include  copies 
of  the  requested  records  or  record 
portions  containing  the  information. 

(e)  Where  notice  is  required.  Notice 
will  be  given  to  a  submitter  wherever: 

(1)  The  information  has  been 
designated  in  good  faith  by  the 


submitter  as  information  considered 
protected  from  disclosure  under 
Exemption  4;  or 

(2)  The  Foundation  has  reason  to 
believe  that  the  information  may  be 
protected  from  disclosure  under 
Exemption  4. 

(f)  Opportunity  to  object  to  disclosure. 
NSF  will  allow  a  submitter  a  reasonable 
time,  consistent  with  statutory 
requirements,  to  respond  to  the  notice 
described  in  paragraph  (d)  of  this 
section.  If  a  submitter  has  any  objection 
to  disclosure,  it  must  submit  a  detailed 
written  statement.  The  statement  must 
specify  all  grounds  for  withholding  any 
portion  of  the  information  under  any 
exemption  of  the  FOIA  and,  in  the  case 
of  Exemption  4,  must  show  why  the 
information  is  a  trade  secret,  or 
commercial  or  financial  information 
that  is  privileged  or  confidential.  In  the 
event  that  a  submitter  fails  to  respond 
within  the  time  specified  in  the  notice, 
the  submitter  will  be  considered  to  have 
no  objection  to  disclosure  of  the 
information.  Information  provided  by  a 
submitter  under  this  paragraph  may 
itself  be  a  record  subject  to  disclosine 
under  the  FOIA. 

(g)  Notice  of  intent  to  disclose.  The 
Foundation  will  consider  a  submitter's 
objections  and  specific  grounds  for 
nondisclosure  in  deciding  whether  to 
disclose  business  information. 
Whenever  it  decides  to  disclose 
business  information  over  the  objection 
of  a  submitter,  the  Foundation  will  give 
the  submitter  written  notice,  which  will 
include: 

(1)  A  statement  of  the  reason{s)  why 
the  submitter's  disclosure  objections 
were  not  sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specified  disclosure  date,  which 
will  be  a  reasonable  time  subsequent  to 
the  notice. 

(h)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraphs 
(d)  and  (g)  of  Uiis  section  will  not  apply 
if: 

(1)  The  Foimdation  determines  that 
the  information  should  not  be  disclosed 
(the  Foundation  protects  from 
disclosure  to  third  parties  information 
about  specific  unfunded  applications, 
including  pending,  withdrawn,  or 
declined  proposals); 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  statute  (other  than  the 
FOIA)  or  by  a  regulation  issued  in 
accordance  with  the  requirements  of 
Executive  Order  12600  (3  CFR,  1988 
Comp.,  p.  235);  or 


(4)  The  designation  made  by  the 
submitter  under  paragraph  (c)  of  this 
section  appears  obviously  frivolous,  in 
which  case  the  Foundation  will,  within 
a  reasonable  time  prior  to  a  specified 
disclosure  date,  give  the  submitter 
written  notice  of  any  final  decision  to 
disclose  the  information. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  files  a  lawsuit  seeking  to 
compel  the  disclosure  of  business 
information,  the  Foundation  will 
promptly  notify  the  submitter(s). 
Whenever  a  submitter  files  a  lawsuit 
seeking  to  prevent  the  disclosine  of 
business  information,  the  Foundation 
will  notify  the  requester(s). 

§612.9    Appeals. 

(a)  Appeals  of  denials.  You  may 
appeal  a  denial  of  your  request  to  the 
General  Counsel,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  1265.  Arlington,  VA  22230.  You 
must  make  your  appeal  in  writing  and 
it  must  be  received  by  the  Office  of  the 
General  Counsel  within  ten  days  of  the 
receipt  of  the  denial  (weekends,  legal 
holidays,  and  the  date  of  receipt 
excluded).  Clearly  mark  your  appeal 
letter  and  the  envelope  "Freedom  of 
Information  Act  Appeal."  Your  appeal 
letter  must  include  a  copy  of  your 
written  request  and  the  denial  together 
with  any  vmtten  argument  you  wish  to 
submit. 

(b)  Responses  to  appeals.  A  written 
decision  on  your  appeal  will  be  made  by 
the  General  Counsel.  A  decision 
affirming  an  adverse  determination  in 
whole  or  in  part  will  contain  a 
statement  of  the  reason(s)  for  the 
affirmance,  including  any  FOIA 
exemption(s)  applied,  and  will  inform 
you  of  the  FOIA  provisions  for  court 
review  of  the  decision.  If  the  adverse 
determination  is  reversed  or  modified 
on  appeal,  in  whole  or  in  part,  you  will 
be  notified  in  a  written  decision  and 
your  request  will  be  reprocessed  in 
accordance  with  that  appeal  decision. 

(c)  When  appeal  is  required.  If  you 
wish  to  seek  review  by  a  court  of  any 
denial,  you  must  first  appeal  it  under 
this  section. 

§612.10    Fees 

(a)  In  general.  NSF  will  charge  for 
processing  requests  under  the  FOIA  in 
accordance  with  paragraph  (c)  of  this 
section,  except  where  fees  are  limited 
under  paragraph  (d)  of  this  section  or 
where  a  waiver  or  reduction  of  fees  is 
granted  under  paragraph  (k)  of  this 
section.  If  fees  are  applicable,  NSF  will 
itemize  the  amounts  charged.  NSF  may 
collect  all  applicable  fees  before  sending 
copies  of  requested  records  to  a 
requester.  Requesters  must  pay  fees  by 
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check  or  money  ore  er  made  payable  to 
the  Treasury  of  the  Jnited  States. 

(h)  Definitions.  F(  ir  purposes  of  this 
section: 

(1)  Commercial  use  request  means  a 
request  from  or  on  I  ehalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthefs  his  or  her 
commercial,  trade,  ^r  profit  interests, 
which  can  include  mithering  those 
interests  through  litigation.  When  it 
appears  that  the  req  uester  will  put  the 
records  to  a  comme-cial  use,  either 
because  of  the  natw  e  of  the  request 
itself  or  because  NS  "  has  reasonable 
cause  to  doubt  a  req  uester's  stated  use, 
NSF  will  provide  th  e  requester  a 
reasonable  opportui  lity  to  submit 
further  clarification 

(2)  Direct  costs  m  jans  those  expenses 
that  an  agency  actui  ily  incurs  in 
searching  for  and  duplicating  (and,  in 
the  case  of  conunen  ;ial  use  requests, 
reviewing)  records  1  o  respond  to  a  FOIA 
request.  Direct  costs  include,  .for 
example,  the  salary  of  the  employee 
performing  the  wor  :  (the  basic  rate  of 
pay  for  the  employee,  plus  16  percent  of 
that  rate  to  cover  beoefits)  and  the  cost 
of  operating  duplicition  machinery.  Not 
included  in  direct  c  osts  are  overhead 
expenses  such  as  th  s  costs  of  space  and 
heating  or  lighting  c  f  the  facility  in 
which  the  records  a  re  kept. 

(3)  Duplication  means  the  making  of 
a  copy  of  a  record,  c  r  of  the  information 
contained  in  it,  nec(  sssary  to  respond  to 
a  FOIA  request.  Coj  ies  can  take  the 
form  of  paper,  microform,  audiovisual 
materials,  or  electro  nic  records  (for 
example,  magnetic  i  ape  or  disk)  among 
others.  NSF  will  honor  a  requester's 
specified  preference  of  form  or  format  of 
disclosure  if  the  rec  ird  is  readily 
reproducible  by  NS  *",  with  reasonable 
effort,  in  the  reques  ed  form  or  format. 

(4)  Educational  ii  stitution  means  a 
preschool,  a  public  ar  private 
elementary  or  secondary  school,  an 
institution  of  under  graduate  higher 
education,  an  instit  ttion  of  graduate 
higher  education,  aj  i  institution  of 
professional  educat  on,  or  an  institution 
of  vocational  educa  ion,  that  operates  a 
program  of  scholau'l  r  research.  To  be  in 
this  category,  a  reqi.  ester  must  show 
that  the  request  is  ai  ithorized  by  and 
made  under  the  aus  pices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  comme  -cial  use,  but  are 
sought  to  further  sc  lolarly  research. 

(5)  Noncommerci  il  scientific 
institution  means  a]  i  institution  that  is 
not  operated  on  a  "commercial"  basis, 
as  that  term  is  defin  ed  in  paragraph  (b) 
(1)  of  this  section,  a  id  that  is  operated 
solely  for  the  purpo  se  of  conducting 
scientific  research,  he  results  of  which 
are  not  intended  to  jromote  any 


particular  product  or  industry.  To  be  in 
this  category,  a  requester  must  show 
that  the  request  is  authorized  by  and 
made  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  aie  not 
sought  for  a  commercial  iise  or  to 
promote  any  particular  product  or 
industry,  but  are  sought  to  further 
scientific  research. 

(6)  Representative  of  the  news  media 
or  news  media  requester  means  any 
person  actively  gathering  news  for  an 
entity  that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  news  means  information  that 
is  about  ciurent  events  or  that  would  be 
of  current  interest  to  the  public. 
Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large  and 
publishers  of  periodicals  (but  only  in 
those  instances  where  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public.  For 
"freelance"  journalists  to  be  regarded  as 
working  for  a  news  organization,  they 
must  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization.  A  publication  contract 
would  be  the  clearest  proof,  but  NSF 
will  also  look  to  the  past  publication 
record  of  a  requester  in  making  this 
determination.  To  be  in  this  category,  a 
requester  must  not  be  seeking  the 
requested  records  for  a  conunercial  use. 
However,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  will  not  be 
considered  to  be  for  a  commercial  use. 

(7)  Review  means  the  examination  of 
a  record  located  in  response  to  a  request 
in  order  to  determine  whether  any 
portion  of  it  is  exempt  from  disclosure. 
It  also  includes  processing  any  record 
for  disclosure,  for  example,  doing  all 
that  is  necessary  to  redact  it  and  prepare 
it  for  disclosure.  Review  costs  are 
recoverable  even  if  a  record  ultimately 
is  not  disclosed.  Review  time  includes 
time  spent  considering  any  formal 
objection  to  disclosiue  made  by  a 
business  submitter  under  §  612.8,  but 
does  not  include  time  spent  resolving 
general  legal  or  policy  issues  regarding 
the  application  of  exemptions. 

(8)  Search  means  the  process  of 
looking  for  and  retrieving  records  or 
information  responsive  to  a  request.  It 
includes  page  by  page  or  line  by  line 
identification  of  information  within 
records  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  NSF  will  ensure  that 
searches  are  done  in  the  most  efficient 
and  least  expensive  manner  reasonably 
possible.  For  example,  NSF  will  not 
search  line  by  line  where  duplicating  an 


entire  document  would  be  quicker  and 
less  expensive. 

(c)  Fees.  In  responding  to  FOIA 
requests,  NSF  will  charge  the  following 
fees  unless  a  waiver  or  reduction  of  fees 
has  been  granted  imder  paragraph  (k)  of 
this  section: 

(1)  Search,  (i)  Search  fees  will  be 
charged  for  all  requests-other  than 
requests  made  by  educational 
institutions,  noncommercial  scientific 
institutions,  or  representatives  of  the 
news  media-subject  to  the  limitations  of 
paragraph  (d)  of  this  section.  NSF  may 
charge  for  time  spent  searching  even  if 
responsive  records  are  not  located  or  are 
withheld  entirely  as  exempt  from 
disclosure. 

(ii)  Manual  searches  for  records. 
Whenever  feasible,  NSF  v«ll  charge  at 
the  salary  rate(s)  [i.e.,  basic  pay  plus  16 
percent)  of  the  employ ee(s)  conducting 
the  search.  Where  a  homogeneous  class 
of  personnel  is  used  exclusively  (e.g.,  all 
administrative/clerical  or  all 
professional/executive),  NSF  has 
estabUshed  an  average  rate  for  the  range 
of  grades  typically  involved.  Routine 
search  for  records  by  clerical  personnel 
are  charged  at  $2.50  for  each  quarter 
hour.  When  a  non-routine,  non-clerical 
search  by  professional  personnel  is 
conducted  (for  example,  where  the  task 
of  determining  which  records  fall 
within  a  request  requires  professional 
time)  the  charge  is  $7.50  for  each 
quarter  hour. 

(iii)  Computer  searches  of  records. 
NSF  will  charge  at  the  actual  direct  cost 
of  conducting  the  search.  This  will 
include  the  cost  of  operating  the  central 
processing  imit  (CPU)  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salary  {i.e.,  basic 
pay  plus  16  percent)  apportionable  to 
the  search.  When  NSF  can  estabhsh  a 
reasonable  agency-wide  average  rate  for 
CPU  operating  costs  and  operator/ 
programmer  salaries  involved  in  FOIA 
searches,  the  Foundation  will  do  so  and 
charge  accordingly. 

(2)  Duplication.  Duplication  fees  will 
be  charged  to  all  requesters,  subject  to 
the  limitations  of  paragraph  (d)  of  this 
section.  For  a  paper  photocopy  of  a 
record  (no  more  than  one  copy  of  which 
need  be  supplied),  the  fee  will  be  25 
cents  per  page.  For  copies  produced  by 
computer,  such  as  tapes  or  printouts, 
NSF  will  charge  the  direct  costs, 
including  operator  time,  of  producing 
the  copy.  For  other  forms  of  duplication, 
NSF  will  charge  the  direct  costs  of  that 
duplication. 

(3)  Review.  Review  fees  will  be 
charged  to  requesters  who  make  a 
commercial  use  request.  Review  fees 
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will  be  charged  only  for  the  initial 
record  review-in  other  words,  the 
review  done  when  NSF  determines 
whether  an  exemption  applies  to  a 
particular  record  or  record  portion  at  the 
initial  request  level.  NSF  may  charge  for 
review  even  if  a  record  ultimately  is  not 
disclosed.  No  charge  will  be  made  for 
review  at  the  administrative  appeal 
level  for  an  exemption  already  applied. 
However,  records  or  record  portions 
withheld  under  an  exemption  that  is 
subsequently  determined  not  to  apply 
may  be  reviewed  again  to  determine 
whether  any  other  exemption  not 
previously  considered  applies;  the  costs 
of  that  review  are  chargeable  where  it  is 
made  necessary  by  a  chemge  of 
circumstances.  Review  fees  will  be 
charged  at  the  salary  rate  (basic  pay  plus 
16%)  of  the  employee(s)  performing  the 
review. 

(d)  Limitations  on  charging  fees.  (1) 
No  search  fee  will  be  charged  for 
requests  by  educational  institutions, 
noncommercial  scientific  institutions, 
or  representatives  of  the  news  media. 

(2)  Except  for  requesters  seeking 
records  for  a  conunercial  use,  NSF  will 
provide  without  charge: 

(i)  The  first  100  pages  of  dupUcation 
(or  the  cost  equivalent);  and 

(ii)  The  first  two  hours  of  search  (or 
the  cost  equivalent). 

(3)  Whenever  a  total  fee  calculated 
under  paragraph  (c)  of  this  section  is 
$25.00  or  less  for  any  request,  no  fee 
will  be  charged. 

(4)  The  provisions  of  paragraphs  (d) 
(2)  and  (3)  of  this  section  work  together. 
This  means  that  noncommercial 
requesters  will  be  charged  no  fees 
unless  the  cost  of  search  in  excess  of 
two  hoiu-s  plus  the  cost  of  duplication 
in  excess  of  100  pages  totals  more  than 
$25.00.  Commercial  requesters  will  not 
be  charged  unless  the  costs  of  search, 
review,  and  duplication  total  more  than 
$25.00. 

(e)  Notice  of  anticipated  fees  in  excess 
of  $25.00.  When  NSF  determines  or 
estimates  that  the  fees  to  be  charged 
imder  this  section  will  exceed  $25.00,  it 
will  notify  the  requester  of  the  actual  or 
estimated  amount  of  the  fees,  unless  the 
requester  has  indicated  a  willingness  to 
pay  fees  as  high  as  those  anticipated.  If 
only  a  portion  of  the  fee  can  be 
estimated  readily,  NSF  will  advise  the 
requester  that  the  estimated  fee  may  be 
only  a  portion  of  the  total  fee.  In  cases 
in  which  a  requester  has  been  notified 
that  actual  or  estimated  fees  exceed 
$25.00,  the  request  will  not  be 
considered  perfected  and  further  work 
will  not  be  done  until  the  requester 
agrees  to  pay  the  anticipated  total  fee. 
Any  such  agreement  should  be 
memorialized  in  writing.  A  notice  under 


this  paragraph  will  offer  the  requester 
an  opportunity  to  discuss  the  matter 
with  Foundation  personnel  in  order  to 
reformulate  the  request  to  meet  the 
requester's  needs  at  a  lower  cost,  if 
possible.  If  a  requester  fails  to  respond 
within  60  days  of  notice  of  actual  or 
estimated  fees  with  an  agreement  to  pay 
those  fees,  NSF  may  administratively 
close  the  request. 

(f)  Charges  for  other  services.  Apart 
from  the  other  provisions  of  this  section, 
when  NSF  chooses  as  a  matter  of 
administrative  discretion  to  provide  a 
requested  special  service-such  as 
certifying  that  records  are  true  copies  or 
sending  them  by  other  than  ordinary 
mail-the  direct  costs  of  providing  the 
service  will  be  charged  to  the  requester. 

(g)  Charging  interest.  NSF  may  charge 
interest  on  any  unpaid  bill  starting  on 
the  31st  day  following  the  date  of  billing 
the  requester.  Interest  charges  will  be 
assessed  at  the  rate  provided  in  31 
U.S.C.  3717  and  will  accrue  from  the 
date  of  the  billing  imtil  payment  is 
received  by  NSF.  NSF  will  follow  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365,  96  Stat.  1749),  as 
amended,  and  its  administrative 
procedures,  including  the  use  of 
consumer  reporting  agencies,  collection 
agencies,  and  offset. 

(h)  Aggregating  requests.  Where  NSF 
reasonably  believes  that  a  requester  or  a 
group  of  requesters  acting  together  is 
attempting  to  divide  a  request  into  a 
series  of  requests  for  the  purpose  of 
avoiding  fees,  the  agency  may  aggregate 
those  requests  and  charge  accordingly. 
NSF  may  presume  that  multiple 
requests  of  this  type  made  within  a  30- 
day  period  have  been  made  in  order  to 
avoid  fees.  Where  requests  are  separated 
by  a  longer  period,  NSF  will  aggregate 
them  only  where  there  exists  a  solid 
basis  for  determining  that  aggregation  is 
warranted  under  all  the  circxunstances 
involved.  Multiple  requests  involving 
unrelated  matters  will  not  be  aggregated. 

(i)  Advance  payments.  (1)  For 
requests  other  than  those  described  in 
paragraphs  (i)  (2)  and  (3)  of  this  section, 
NSF  will  not  require  the  requester  to 
make  an  advance  payment-in  other 
words,  a  payment  made  before  work  is 
begim  or  continued  on  a  request. 
Payment  owed  for  work  already 
completed  (i.e.,  a  prepayment  before 
copies  are  sent  to  a  requester)  is  not  an 
advance  payment. 

(2)  Where  NSF  determines  or 
estimates  that  a  total  fee  to  be  charged 
under  this  section  will  be  more  than 
$250.00,  it  may  require  the  requester  to 
make  an  advance  payment  of  an  amount 
up  to  the  amount  of  the  entire 
anticipated  fee  before  beginning  to 
process  the  request,  except  where  it 


receives  a  satisfactory  assurance  of  full 
payment  from  a  requester  that  has  a 
history  of  prompt  payment. 

(3)  Where  a  requester  has  previously 
failed  to  pay  a  properly  charged  fee  to 
any  agency  within  30  days  of  the  date 
of  billing,  NSF  may  require  the 
requester  to  pay  the  full  amoimt  due, 
plus  any  applicable  interest,  and  to 
make  an  advance  payment  of  the  full 
amount  of  any  anticipated  fee,  before 
NSF  begins  to  process  a  new  request  or 
continues  to  process  a  pending  reqiiest 
from  that  requester. 

(4)  In  cases  in  which  NSF  requires 
advance  payment  or  payment  due  under 
paragraph  (i)(2)  or  (3)  of  this  section,  the 
request  will  not  be  considered  perfected 
and  further  work  will  not  be  done  on  it 
until  the  required  payment  is  received. 

(j)  Other  statutes  specifically 
providing  for  fees.  The  fee  schedule  of 
this  section  does  not  apply  to  fees 
charged  under  any  statute  that 
specifically  requires  an  agency  to  set 
and  collect  fees  for  particular  types  of 
records.  Where  records  responsive  to 
requests  are  maintained  for  distribution 
by  agencies  operating  such  statutorily 
based  fee  schedule  programs,  NSF  will 
inform  requesters  of  the  steps  for 
obtaining  records  from  those  sources  so 
that  they  may  do  so  most  economically. 

(k)  Waiver  or  reduction  of  fees.  (1) 
Records  responsive  to  a  request  will  be 
furnished  without  charge  or  at  a  charge 
reduced  below  that  estabUshed  under 
paragraph  (c)  of  this  section  where  NSF 
determines,  based  on  all  available 
information,  that  disclosure  of  the 
requested  information  is  in  the  public 
interest  because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(2)  To  determine  whether  the  first  fee 
waiver  requirement  is  met,  NSF  will 
consider  the  following  factors: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  government."  The  subject  of  the 
requested  records  must  concern 
identifiable  operations  or  activities  of 
the  federal  government,  with  a 
connection  that  is  direct  and  clear,  not 
remote  or  attenuated. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
disclosiu-e  is  "likely  to  contribute"  to  an 
understanding  of  government  operations 
or  activities.  The  disclosable  portions  of 
the  requested  records  must  be 
meaningfully  informative  about 
government  operations  or  activities  in 
order  to  be  "likely  to  contribute"  to  an 
increased  public  understanding  of  those 
operations  or  activities.  Disclosure  of 
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information  already  in  the  public 
domain,  in  either  di  iplicative  or 
substantially  identi  ;al  form,  is  imlikely 
to  contribute  to  sue  i  xmderstanding 
where  nothing  new  would  be  added  to 
the  public's  undersi  anding. 

(iii)  The  contribul  ion  to  an 
understanding  of  th  s  subject  by  the 
public  likely  to  result  from  disclosure: 
Whether  disclosure  of  the  requested 
information  will  contribute  to  "public 
understanding."  Thp  disclosure  must 
contribute  to  the  unjderstanding  of  a 
reasonably  broad  au  dience  of  persons 
interested  in  the  sul  ject  as  opposed  to 
the  individual  unde  rstanding  of  the 
requester.  A  request  sr's  expertise  in  the 
subject  area  and  abi  ity  and  intention  to 
effectively  convey  i)  iformation  to  the 
public  will  be  considered.  A 
representative  of  th<  i  news  media  as 
defined  in  paragrap  i  (b)(6)  of  this 
section  will  normal]  y  be  presumed 
satisfy  this  consideration. 

(iv)  The  significai  ce  of  the 
contribution  to  pub!  ic  understanding: 
Whether  disclosure  is  likely  to 
contribute  "significiintly"  to  public 
understanding  of  goifemment  operations 
or  activities.  The  pu  blic's  imderstanding 
of  the  subject  in  que  stion  must  be 
enhanced  by  the  dis  closure  to  a 
significant  extent  as  compared  to  the 
level  of  public  unde  rstanding  existing 
prior  to  the  disclosu  re.  NSF  will  make 
no  value  judgments  about  whether 
information  that  wo  uld  contribute 
significantly  to  publ  ic  imderstanding  of 
the  operations  or  ac  ivities  of  the 
government  is  "impartant"  enough  to  be 
made  public. 

(3)  To  determine  whether  the  second 
fee  waiver  requirem  snt  is  met,  NSF  will 
consider  the  foUowi  ng  factors: 

(i)  The  existence  i  nd  magnitude  of  a 
commercial  interest  Whether  the 
requester  has  a  com  nercial  interest  that 
would  be  furthered  )y  the  requested 
disclosure.  NSF  wil  consider  any 
conunercial  interest  of  the  requester 
(with  reference  to  th  e  definition  of 
"commercial  use"  in  paragraph  (b)(1)  of 
this  section),  or  of  any  person  on  whose 
behalf  the  requester  may  be  acting,  that 
would  be  furthered  )y  the  requested 
disclosure.  Requests  rs  will  be  given  an 
opportunity  in  the  a  dministrative 
process  to  provide  e  (cplanatory 
information  regardii  ig  this 
consideration. 

(ii)  The  primary  ii  iterest  in  disclosure: 
Whether  any  identiSed  commercial 
interest  of  the  reque  iter  is  sufficiently 
large,  in  comparisor  with  the  public 
interest  in  disclosur  3,  that  disclosure  is 
"primarily  in  the  co[nmercial  interest  of 
the  requester."  A  fe<  i  waiver  or 
reduction  is  justifie(  where  the  public 
interest  standard  is   atisfied  and  that 


public  interest  is  greater  in  magnitude 
than  that  of  any  identified  commercial 
interest  in  disclosure.  NSF  ordinarily 
will  presimie  that  where  a  news  media 
requester  has  satisfied  the  public 
interest  standard,  the  public  interest 
will  be  the  interest  primarily  served  by 
disclosure  to  that  requester.  Disclosiue 
to  data  brokers  or  others  who  merely 
compile  and  market  government 
information  for  direct  economic  return 
will  not  be  presumed  to  primarily  serve 
the  public  interest. 

(4)  Where  only  some  of  the  requested 
records  satisfy  the  requirements  for  a 
waiver  of  fees,  a  waiver  will  be  granted 
for  those  records. 

(5)  Requests  for  the  waiver  or 
reduction  of  fees  should  address  the 
factors  Usted  in  paragraphs  (k)  (2)  and 
(3)  of  this  section,  insofar  as  they  apply 
to  each  request. 

§612.11     Other  rights  and  services. 

Nothing  in  this  part  will  be  construed 
to  entitle  any  person,  as  of  right,  to  any 
service  or  to  the  disclosure  of  any  record 
to  which  such  person  is  not  entitled 
under  the  FOIA. 

PART  613— PRIVACY  ACT 
REGULATIONS 

Sec. 

613.1  General  provisions. 

613.2  Requesting  access  to  records. 

613.3  Responding  to  requests  for  access  to 
records. 

613.4  Amendment  of  records. 

613.5  Exemptions. 

613.6  Other  rights  and  services. 

Authority:  5  U.S.C.  552a. 

§613.1     General  Provisions 

This  part  sets  forth  the  National 
Science  Foundation  procedures  under 
the  Privacy  Act  of  1974.  The  rules  in 
this  part  apply  to  all  records  in  systems 
of  records  maintained  by  NSF  that  are 
retrieved  by  an  individual's  name  or 
personal  identifier.  They  describe  the 
procedures  by  which  individuals  may 
request  access  to  records  about 
themselves  and  request  amendment  or 
correction  of  those  records.  All  Privacy 
Act  requests  for  access  to  records  are 
also  processed  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552  (as 
provided  in  part  612  of  this  chapter), 
which  gives  requesters  the  benefit  of 
both  statutes.  Notice  of  systems  of 
records  maintained  by  the  National 
Science  Foundation  are  published  in  the 
Federal  Register. 

§  6 1 3.2    Requesting  access  to  records. 

(a)  Where  to  make  a  request.  You  may 
make  a  request  for  access  to  NSF  records 
about  yourself  by  appearing  in  person  at 
the  National  Science  Foundation  or  by 


making  a  written  request.  If  you  choose 
to  visit  the  Foundation,  you  must 
contact  the  NSF  Security  Desk  and  ask 
to  speak  with  the  Foundation's  Privacy 
Act  Officer  in  the  Office  of  the  General 
Coimsel.  Written  requests  should  be 
sent  to  the  NSF  Privacy  Act  Officer, 
National  Science  Foimdation,  4201 
Wilson  Boulevard,  Suite  1265, 
Arlington,  VA  22230.  Written  requests 
are  recommended,  since  in  many  cases 
it  may  take  several  days  to  determine 
whether  a  record  exists,  and  additional 
time  may  be  required  for  record(s) 
retrieval  and  processing. 

(b)  Description  of  requested  records. 
You  must  describe  the  records  that  you 
seek  in  enough  detail  to  enable  NSF 
personnel  to  locate  the  system  of 
records  containing  them  with  a 
reasonable  amount  of  effort.  Providing 
information  about  the  piu-pose  for 
which  the  information  was  collected, 
appUcable  time  periods,  and  name  or 
identifying  number  of  each  system  of 
records  in  which  you  think  records 
about  you  may  be  kept,  will  help  speed 
the  processing  of  your  request.  NSF 
publishes  notices  in  the  Federal 
Register  that  describe  the  systems  of 
records  maintained  by  the  Foundation. 
The  Office  of  the  Federal  Register 
publishes  a  biennial  "Privacy  Act 
Compilation"  that  includes  NSF  system 
notices.  This  compilation  is  available  in 
many  large  reference  and  university 
libraries,  and  can  be  accessed 
electronically  at  the  Government 
Printing  Office's  web  site  at 

<www.access.gpo.gov/su docs/  aces/ 

Privacy  Act .  shtml> . 

(c)  Verification  of  identity.  When 
requesting  access  to  records  about 
yoiuself,  NSF  requires  that  you  verify 
your  identity  in  an  appropriate  fashion. 
Individuals  appearing  in  person  should 
be  prepared  to  show  reasonable  picture 
identification  such  as  driver's  license, 
government  or  other  employment 
identification  card,  or  passport.  Written 
requests  must  state  your  full  name  and 
cvurent  address.  You  must  sign  your 
request  smd  your  signature  must  either 
be  notarized,  or  submitted  by  you  under 
28  U.S.C.  1746,  a  law  that  permits 
statements  to  be  made  under  penalty  of 
perjury  as  a  substitute  for  notarization, 
while  no  specific  form  is  required,  you 
may  obtain  information  about  these 
required  elements  for  requests  from  the 
NSF  Privacy  Act  Officer,  Suite  1265, 
4201  Wilson  Blvd.  Arlington,  VA  22230, 
or  from  the  NSF  Home  Page  under 
"Public  &  Media  hiformation— FOIA 
and  Privacy  Act"  at  <http:// 
www.nsfgov/home/pubinfo/foia.htm>. 
In  order  to  help  agency  personnel  in 
locating  and  identifying  requested 
records,  you  may  also,  at  your  option, 
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include  your  social  security  number, 
and/or  date  and  place  of  birth.  An 
individual  reviewing  his  or  her  record(s) 
in  person  may  be  accompanied  by  an 
individual  of  his  or  her  choice  after 
signing  a  written  statement  authorizing 
that  individual's  presence.  Individuals 
requesting  or  authorizing  the  disclosure 
of  records  to  a  third  party  must  verify 
their  identity  and  specifically  name  the 
third  party  and  identify  the  information 
to  be  disclosed. 

(d)  Verification  of  guardianship. 
When  making  a  request  as  the  parent  or 
guardian  of  a  minor  or  as  the  guardian 
of  someone  determined  by  a  court  of 
competent  jurisdiction  to  be 
incompetent,  for  access  to  records  about 
that  individual,  you  must  establish: 

(1)  The  identity  of  the  record  subject, 
by  stating  individual's  name  and  current 
address  and,  at  your  option,  the  social 
seciu^ity  number  and/or  date  and  place 
of  birth  of  the  individual; 

(2)  Your  own  identity,  as  required  in 
paragraph  (c)  of  this  section; 

(3)  That  you  are  the  parent  or 
guardicui  of  that  individual,  which  you 
may  prove  by  providing  a  copy  of  the 
individual's  birth  certificate  showing 
yoiu'  parentage  or  by  providing  a  court 
order  establishing  your  guardianship; 
and 

(4)  That  you  are  acting  on  behalf  of 
that  individual  in  making  the  request. 

(e)  Application  of  procedures.  The 
procedures  of  paragraphs  (a)  through  (d) 
of  this  section  shall  apply  to  requests 
made  piusuant  to  5  U.S.C.  552a(c){3) 
and  (d)(1). 

§  61 3.3    Responding  to  requests  for  access 
to  records. 

(a)  Timing  of  responses  to  requests. 
The  Foundation  will  make  reasonable 
effort  to  act  on  a  request  for  access  to 
records  within  20  days  of  its  receipt  by 
the  Privacy  Act  Officer  (excluding  date 
of  receipt,  weekends,  and  legal 
holidays)  or  from  the  time  any  required 
identification  is  received  by  the  Privacy 
Act  Officer,  whichever  is  later.  In 
determining  which  records  are 
responsive  to  a  request,  the  Foimdation 
will  include  only  records  in  its 
possession  as  of  the  date  of  receipt. 
When  the  agency  cannot  complete 
processing  of  a  request  within  20 
working  days,  the  Foundation  will  send 
a  letter  explaining  the  delay  and 
notifying  the  requester  of  the  date  by 
which  processing  is  expected  to  be 
completed. 

(b)  Authority  to  grant  or  deny 
requests.  The  Privacy  Act  Officer,  or  his 
or  her  designee  in  the  office  with 
responsibility  for  the  requested  records, 
is  authorized  to  grant  or  deny  access  to 
a  Foimdation  record. 


(c)  Gmnting  access  to  records.  When 
a  determination  is  made  to  grant  a 
request  for  access  in  whole  or  part,  the 
requester  will  be  notified  as  soon  as 
possible  of  the  Foundation's  decision. 
Where  a  requester  has  previously  failed 
to  pay  a  properly  charged  fee  to  any 
agency  within  30  days  of  the  date  of 
billing,  NSF  may  require  the  requester 
to  pay  the  full  amoiuit  due,  plus  any 
applicable  interest,  and  to  make  an 
advance  payment  of  the  full  amoimt  of 
any  anticipated  fee,  before  NSF  begins 
to  process  a  new  request  or  continues  to 
process  a  pending  request  from  that 
requester. 

(1)  Requests  made  in  person.  When  a 
request  is  made  in  person,  if  the  records 
can  be  found,  and  reviewed  for  access 
without  uiueasonable  disruption  of 
agency  operations,  the  Foundation  may 
disclose  the  records  to  the  requester 
directly  upon  payment  of  any  applicable 
fee.  A  written  record  should  be  made 
documenting  the  granting  of  the  request. 
If  a  requester  is  accompanied  by  another 
person,  the  requester  shall  be  required 
to  authorize  in  writing  any  discussion  of 
the  records  in  the  presence  of  the  other 
person. 

(2)  Requests  made  in  writing.  The 
Foimdation  will  send  the  records  to  the 
requester  promptly  upon  payment  of 
any  applicable  fee. 

(d)  Denying  access  to  records.  The 
requester  will  be  notified  in  writing  of 
any  determination  to  deny  a  request  for 
access  to  records.  The  notification  letter 
will  be  signed  by  the  Privacy  Act 
Officer,  or  his  or  her  designee,  as  the 
individual  responsible  for  the  denial 
and  will  include  a  brief  statement  of  the 
reason(s)  for  the  denial,  including  any 
Privacy  Act  exemption(s)  applied  in 
denying  the  request. 

(e)  Fees.  The  Foundation  will  charge 
for  duplication  of  records  requested 
under  the  Privacy  Act  in  the  same  way 
it  charges  for  duplication  under  the 
Freedom  of  Information  Act  (see  45 
C.F.R.  612.10).  No  search  or  review  fee 
may  be  charged  for  the  record  unless  the 
record  has  been  exempted  from  access 
under  Exemptions  (j)(2)  or  (k)(2)  of  the 
Privacy  Act. 

§  61 3.4    Amendment  of  records. 

(a)  Where  to  make  a  request.  An 
individual  may  request  amendment  of 
records  pertaining  to  him  or  her  that  are 
maintained  in  an  NSF  Privacy  Act 
system  of  records,  except  that  certain 
records  described  in  subparagraph  (h)  of 
this  section  are  exempt  from 
amendment.  Request  for  amendment  of 
records  must  be  made  in  writing  to  the 
NSF  Privacy  Act  Officer,  National 
Science  Foundation.  Suite  1265,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 


fb)  How  to  make  a  request.  Your 
request  should  identify  each  particular 
record  in  question,  state  the  amendment 
you  want  to  take  place,  and  specify  why 
you  believe  that  the  record  is  not 
accurate,  relevant,  timely,  or  complete. 
You  may  submit  any  documentation 
that  you  think  would  be  helpful. 
Providing  an  edited  copy  of  the 
record{s)  showing  the  desired  change 
will  assist  the  agency  in  making  a 
determination  about  your  request.  If  you 
believe  that  the  same  information  is 
maintained  in  more  than  one  NSF 
system  of  records  you  should  include 
that  information  in  your  request.  You 
must  sign  your  request  and  provide 
verification  of  your  identity  as  specified 
in  §613. 2(c). 

(c)  Timing  of  responses  to  requests. 
The  Privacy  Act  Officer,  or  his  or  her 
designee,  will  acknowledge  receipt  of 
request  for  amendment  within  10 
working  days  of  receipt.  Upon  receipt  of 
a  proper  request  the  Privacy  Act  Officer 
will  promptly  confer  with  the  NSF 
Directorate  or  Office  with  responsibility 
for  the  record  to  determine  if  the  request 
should  be  granted  in  whole  or  part. 

(d)  Granting  request  for  amendment. 
When  a  determination  is  made  to  grant 
a  request  for  amendment  in  whole  or 
part,  notification  to  the  requester  will  be 
made  as  soon  as  possible,  normally 
within  30  working  days  of  the  Privacy 
Act  Officer  receiving  the  request, 
describing  the  amendment  made  and 
including  a  copy  gf  the  amended  record, 
in  disclosable  form. 

(e)  Denying  request  for  amendment. 
When  a  determination  is  made  that 
amendment,  in  whole  or  part,  is 
unwarranted,  the  matter  shall  be 
brought  to  the  attention  of  the  Inspector 
General,  if  it  pertains  to  records 
maintained  by  the  Office  of  the 
Inspector  General,  or  to  the  attention  of 
the  General  Counsel,  if  it  pertains  to 
other  NSF  records.  If  the  General 
Counsel  or  Inspector  General  or  their 
designee  agrees  with  the  determination 
that  amendment  is  not  warranted,  the 
Privacy  Act  Officer  will  notify  the 
requester  in  writing,  normally  within  30 
working  days  of  the  Privacy  Act  Officer 
receiving  the  request.  The  notification 
letter  will  be  signed  by  the  Privacy  Act 
Officer  or  his  or  her  designee,  and  will 
include  a  statement  of  the  reason(s)  for 
the  denial  and  how  to  appeal  the 
decision. 

(f)  Appealing  a  denial.  You  may 
appeal  a  denial  of  a  request  to  amend 
records  to  the  General  Counsel,  National 
Science  Foundation,  4201  Wilson  Blvd. 
Suite  1265,  Arlington.  VA  22230.  You 
must  make  your  appeal  in  writing  and 

it  must  be  received  by  the  Office  of  the 
General  Counsel  within  ten  days  of  the 
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receipt  of  the  denii  1  {weekends,  legal 
holidays,  and  the  c  ate  of  receipt 
excluded).  Clearly  mark  your  appeal 
letter  and  envelope  "Privacy  Act 
Appeal."  Your  appeal  letter  must 
include  a  copy  of  y  aur  original  request 
for  amendment  an(  the  denial  letter, 
along  with  any  adc  itional 
documentation  or  <  xgmnent  you  wish  to 
submit  in  favor  of  <  jnending  the  records. 
It  must  be  signed  b  y  you  or  your 
officially  designate  i  representative. 

(g)  Responses  to  ippeals.  The  General 
Counsel,  or  his  or  her  designee,  will 
normally  render  a  i  lecision  on  the 
appeal  within  thirt  /  working  days  after 
proper  receipt  of  tli  e  written  appeal  by 
the  General  Coxms<l.  If  additional  time 
to  make  a  determiii  ation  is  necessary 
you  will  be  advisee  in  writing  of  the 
need  for  an  extensi  an. 

(1)  Amendment  t  ippeal  granted.  If  on 
appeal  the  General  Counsel,  or  his  or 
her  designee,  deterpiines  that 


amendment  of  the 


■ecord  should  take 


place,  you  will  be  i  lotified  as  soon  as 
possible  of  the  Foundation's  decision. 
The  notification  will  describe  the 
amendment  made  i  ind  include  a  copy  of 
the  amended  recorfi,  in  disclosable 
form. 


judi 


(2)  Amendment 
Statement  of  di, 
the  General  Counsel 
designee,  upholds 
for  amendment  of 
notified  in  writing 
the  appeal  was  deniied 
your  right  to  seek 
decision.  The  lettei 
of  your  right  to  file 
a  concise  statemen' 
reasons  for  your 
refusal  of  the  Fo 
record.  The  statement 
the  Privacy  Act  Ofjcer 
that  a  copy  of  the  s 
with  the  disputed 
statement  will  be  i 
subsequent  disclosiire 

(h)  Records  not 
amendment.  The 
not  subject  to 

(1)  Transcripts  o 
under  oath  or  writlfcn 
under  oath; 


(2)  Transcripts  o 
proceedings,  judic 
quasi-judicial  proc  jed 
the  official  record  ^f 

(3)  Pre-sentence 
originated  with  the 

(4)  Records  in  sy  stems 
have  been  exempte  d 
under  Privacy  Act, 
(k)  by  notice  publi 
Register. 


( \ppeal  denied — 
isagivement.  If  on  appeal 
,  or  his  or  her 
denial  of  a  request 
lecords,  you  will  be 
af  the  reasons  why 
and  advised  of 
icial  review  of  the 
will  also  notify  you 
with  the  Foundation 
setting  forth  the 
di;  (agreement  with  the 
impation  to  amend  the 
should  be  sent  to 
who  will  ensure 
atement  is  placed 
^ord.  A  copy  of  the 
eluded  with  any 
of  the  record, 
s  abject  to 

f(  illowing  records  are 
ameiidment: 

testimony  given 
statements  made 


grand  jury 
i  al  proceedings,  or 
ings,  which  are 
those  proceedings; 
'ecords  that 
courts;  and 

of  records  that 
from  amendment 
5  U.S.C.  552a(j)  or 
!  hed  in  the  Federal 


§613.5    Exemptions. 

(a)  Fellowships  and  other  support. 
Pursuant  to  5  U.S.C.  552a(k)(5),  the 
Foundation  hereby  exempts  ft'om  the 
apphcation  of  5  U.S.C.  552a(c){3)  and 
(d)  any  materials  which  would  reveal 
the  identity  of  references  of  fellowship 
or  other  award  applicants  or  nominees, 
or  reviewers  of  applicants  for  Federal 
contracts  (including  grants  and 
cooperative  agreements)  contained  in 
any  of  the  following  systems  of  records: 

fl)  "Fellowships  and  Other  Awards," 

(2)  "Principal  Investigator/Proposal 
File  and  Associated  Records," 

(3)  "Reviewer/  Proposal  File  and 
Associated  Records,"  and 

(4)  "Reviewer/Fellowship  and  Other 
Awards  File  and  Associated  Records." 

(b)  OIG  Files  Compiled  for  the 
Purpose  of  a  Criminal  Investigation  and 
for  Related  Purposes.  Piu-suant  to  5 
U.S.C.  552a(j)(2),  the  Foundation  hereby 
exempts  the  system  of  records  entitled 
"Office  of  Inspector  General 
Investigative  Files,"  insofar  as  it 
consists  of  information  compiled  for  the 
purpose  of  a  criminal  investigation  or 
for  other  purposes  within  the  scope  of 

5  U.S.C.  552a(j){2),  from  the  apphcation 
of  5  U.S.C.  552a,  except  for  subsections 
(b),  (c)(1)  and  (2),  (e)(4)  (A)  through  (F), 
(e)(6),  (7),  (9).  (10)  and  (11),  and  (i). 

(c)  OIG  and  ACA  Files  Compiled  for 
Other  Law  Enforcement  Purposes. 
Pursuant  to  5  U.S.C.  552a(k)(2),  the 
Foimdation  hereby  exempts  the  systems 
of  records  entided  "Office  of  Inspector 
General  Investigative  Files"  and 
"Antarctic  Conservation  Act  Files" 
insofar  as  they  consist  of  information 
compiled  for  law  enforcement  purposes 
other  than  material  within  the  scope  of 
5  U.S.C.  552a(j)(2),  from  the  apphcation 
of  5  U.S.C.  552a(c)(3),  (d),  (e)(1), 
(e)(4)(G),  (H),  and  (I),  and  (f). 

(d)  Investigations  of  Scientific 
Misconduct.  Piu-suant  to  5  U.S.C. 
552a(k)(2)  and  (k)(5),  the  Foundation 
hereby  exempts  from  the  application  of 
5  U.S.C.  552a(c){3)  and  (d)  any  materials 
which  would  reveal  the  identity  of 
confidential  sources  of  information 
contained  in  the  following  system  of 
records:  "Debarment/Scientific 
Misconduct  Files." 

(e)  Personnel  Security  Clearances. 
Pursuant  to  5  U.S.C.  552a(k)(5),  the 
Foundation  hereby  exempts  from  the 
application  of  5  U.S.C.  552a(c)(3)  and 
(d)  any  materials  which  would  reveal 
the  identity  of  confidential  sources  of 
information  contained  in  the  following 
system  of  records:  "Personnel  Security." 

(f)  Applicants  for  Employment. 
Records  on  applicants  for  employment 
at  NSF  are  covered  by  the  Office  of 
Personnel  Management  (OPM) 
government-wide  system  notice 


"Recruiting,  Examining  and  Placement 
Records."  These  records  are  exempted 
as  claimed  in  5  CFR  297.501(b)(7). 

(g)  Other  records.  The  Foundation 
may  also  assert  exemptions  for  records 
received  from  another  agency  that  could 
properly  be  claimed  by  that  agency  in 
responding  to  a  request. 

§613.6    Other  rights  and  services. 

Nothing  in  this  subpart  shall  be 
construed  to  entitle  any  person,  as  of 
right,  to  any  service  or  to  the  disclosure 
of  any  record  to  which  such  person  is 
not  entitled  under  the  Privacy  Act. 

Lawrence  Rudolph, 

General  Counsel. 

[FR  Doc.  00-5268  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  7555-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  0&-373,  MM  Docket  No.  99-^36;  RM- 
9372] 

Radio  Broadcasting  Services; 
Kaukauna  and  Denmark,  Wl 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  285C3  for  Channel  285A  at 
Kaukauna,  Wisconsin,  reallots  Channel 
285C3  to  Denmark,  Wisconsin,  and 
modifies  the  license  for  Station  WPCK 
to  specify  operation  on  Channel  285C3 
at  Denmark  in  response  to  a  petition 
filed  by  Midwest  Dimensions,  Inc.  See 
64  FR  7843.  February  17,  1999.  The 
coordinates  for  Channel  285C3  at 
Denmark  are  44-24-38  and  87-34-20. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  April  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-36, 
adopted  February  16,  2000,  and  released 
February  29,  2000.  The  full  text  of  this    ' 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-iAMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Wisconsin,  is 
amended  by  removing  Channel  285A  at 
Kaukauna  and  adding  Denmark, 
Channel  285C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-5144  Filed  3-3-00;  8:45  am) 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-2000-6994] 

RiN2127-AH84 

Federal  Motor  Vehicle  Safety 
Standards;  School  Bus  Body  Joint 
Strength 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule;  technical 
amendment;  response  to  petition  to 
delay  effective  date. 

summary:  On  November  5,  1998, 
NHTSA  published  a  final  rule  that 
amended  Federal  Motor  Vehicle  Safety 
Standard  No.  221,  School  Bus  Body 
Joint  Strength  (49  CFR  571.221),  and 
announced  an  effective  date  of  May  5, 
2000  for  those  amendments.  This 
document  delays  the  effective  date  of 
that  final  rule  until  May  5,  2001.  This 
document  also  makes  a  technical 
amendment  by  correcting  a  technical 
error  in  that  final  rule. 
DATES:  This  rule  is  effective  April  5, 
2000.  Any  petitions  for  reconsideration 
of  this  final  rule  must  be  received  by 
NHTSA  no  later  than  April  20,  2000. 
The  effective  day  of  May  5,  2000  for  the 
final  rule  published  at  63  FR  59732, 
Nov.  5,  1998  amending  §  571.221  is 
delayed  until  May  5,  2001. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  for 


this  action  and  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.,  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues  you  may  call:  Mr. 
Charles  Hott,  Office  of  Crashworthiness 
Standards,  at  (202)  366-0247.  Mr.  Hott's 
FAX  number  is:  (202)  493-2739. 

For  legal  issues,  you  may  call  Ms. 
Dorothy  Nakama,  Office  of  the  Chief 
Counsel,  at  (202)  366-2992.  Her  FAX 
number  is:  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  Federal  Motor  Vehicle  Safety 
Standard  No.  221,  School  Bus  Body 
Joint  Strength,  (49  CFR  571.221) 
(Standard  No.  221),  is  to  reduce  deaths 
and  injuries  resulting  from  the 
structural  collapse  of  school  bus  bodies 
during  crashes.  Standard  No.  221 
establishes  requirements  for  the  strength 
of  the  "body  panel  joints"  in  school  bus 
bodies. 

Final  Rule  of  November  5, 1998 

In  a  final  rule  published  on  November 
5,  1998  (63  FR  59732),  NHTSA 
enhanced  the  applicability  of  Standard 
No.  221  and  made  a  number  of  other 
changes.  At  present.  Standard  No.  221 
applies  only  to  school  buses  with  a 
gross  vehicle  weight  rating  (GVWR) 
more  than  4536  kg  (10.000  poimds).  The 
standard  also  specifies  strength 
requirements  for  each  "body  panel 
joint,"  currendy  defined  as  the  area  of 
contact  or  close  proximity  between  the 
edges  of  a  body  panel  and  another  body 
component,  excluding  spaces  designed 
for  ventilation  or  another  functional 
purpose,  and  excluding  doors, 
windows,  and  maintenance  access 
panels  (MAPs). 

The  November  5, 1998  final  rule 
extended  the  applicability  of  Standard 
No.  221  to  school  buses  with  a  GVWR 
of  4536  kg  (10,000  poimds)  or  less  ^  and 
narrowed  the  exclusion  of  MAPs  from 
the  joint  strength  requirements.  Except 
as  noted  below,  the  final  rule  also 
required  panels  to  be  attached  at  least  at 
every  203  millimeters  (8  inches)  and 
required  body  panel  joints  to  withstcmd 
a  tensile  strength  of  60  percent  of  the 
tensile  strength  of  the  weakest  joined 
body  panel.  The  final  rule  excluded  two 
groups  of  MAPs  from  these 
requirements:  MAPs  outside  of  the 
passenger  area;  and  MAPs  smaller  than 
a  specified  size  inside  the  passenger 


>  Referred  to  below  as  small  school  buses. 


cirea.  The  final  rule  also  excluded 
certain  joints  from  the  standard's  tensile 
strength  requirements,  i.e.,  joints  from 
which  a  test  sample  caimot  be  obtained 
because  of  the  joint's  size  or  the 
cxurature  of  the  panels  comprising  the 
joint. 

The  final  rule  also  simplified  the 
definition  of  "maintenance  access 
panel"  and  adopted  a  definition  of 
"passenger  compartment"  based  on  the 
definition  in  Standard  No.  217.  Bus 
Emergency  Exits  and  Window  Retention 
and  Release  (49  CFR  571.217).  In 
determining  minimum  allowable  joint 
strength,  the  final  rule  (reversing  a  1978 
interpretation  letter)  included  a  new 
S6.2(c)  specifying  that  the  cross- 
sectional  area  of  material  removed  to 
facilitate  the  installation  of  fasteners 
shall  be  considered  in  determining  the 
tensile  strength  of  the  weakest  joined 
body  panel. 

NHTSA  specified  that  the  final  rule 
would  take  effect  18  months  after 
Federal  Register  publication.  The 
agency  had  proposed  the  18  month  lead 
time  in  the  notice  of  proposed 
rulemaking  (NPRM).  No  commenter 
addressed  the  lead  time  issue.  In  the 
final  nile,  NHTSA  explained  why  18 
months  was  believed  to  provide 
sufficient  lead  time  for  manufacturers  to 
accomplish  any  necessary  redesign, 
retooling,  testing,  and  marketing 
strategy  to  meet  the  requirements 
established  in  the  final  rule.  NHTSA 
noted  many  manufacturers  of  small 
school  buses  already  offer  their 
customers  the  option  of  buying  those 
buses  with  body  panel  joints  that  meet 
Standard  No.  221.  NHTSA  stated  its 
belief  that  at  least  some  of  the  tooling 
needed  to  meet  the  changes  mandated 
by  the  final  rule  were  already  in  place 
but  that  some  additional  tooling  may  be 
required  for  all  small  school  buses  to  be 
produced  in  compliance  with  Standard 
No.  221.  The  agency  also  stated  that 
maintenance  access  panels  in  both  large 
and  small  school  buses  might  need  to  be 
redesigned  and  tested  (that  could  be 
accomplished  in  18  months)  in  order  to 
meet  the  new  requirements. 

Petitions  for  Reconsideration 

NHTSA  received  petitions  for 
reconsideration  of  the  final  rule  from 
AmTran  Corporation,  Blue  Bird  Body 
Company,  and  Thomas  Built  Buses.  The 
petitioners  asked  for  reconsideration  of 
decisions  regarding  issues  such  as 
whether  the  standard  would  apply  to 
joints  from  which  a  test  sample  cannot 
be  made;  the  number  of  fasteners  for 
curved  and  complex  joints;  whether  the 
term  "automotive"  type  joints  should  be 
defined;  whether  the  term  "bus  body" 
should  exclude  structures  forward  of  the 
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passenger  compart  nent;  and  the  degrees 
of  tolerance  that  should  be  permitted  in 
a  test  machine's  gr  p. 

The  manufactuM  rs  stated  the  greatest 
cost  effect  would  rt  isult  from  the  final 


rule's  rescinding  a 


Movember  28,  1978 


interpretation  lette:  •  that  addressed  the 
issue  of  how  to  con  ipute  the  area  of  a 
sample  of  a  body  p  mel  when  testing  for 
Standard  No.  221  compliance.  In  the 
letter,  NHTSA  state  d  that  in  its 
compliance  testing  it  would  determine 
the  net  cross-sectio  nal  area  of  a  body 
panel  sample  by  m  iltiplying  the  width 
of  the  sample  by  its  thickness  and  then 
subtracting  the  are.  of  each  "discreet 
fastener  hole."  Rescinding  the  letter 
means  that  when  testing  for  compliance 
with  Standard  No.  221,  NHTSA  would 
no  longer  subtract  I  he  area  of  each 
discreet  fastener  he  le  when  determining 
the  net  cross-sectio  lal  area  of  the 
sample.  The  practi(  ;al  effect  of  that 
change  is  that  school  bus  manufacturers 
would  have  to  use  i  nore  fasteners  in 
order  to  meet  the  standard.  The  final 
rule  included  a  nevr  provision,  S6.2(c), 
making  it  clear  that  the  cross-sectional 
area  of  material  ren  lOved  to  facilitate  the 
installation  of  faste  lers  shall  be 
considered  in  deter  mining  the  tensUe 
strength  of  the  wea  ^est  joined  body 
panel. 

All  three  petition  ers  asked  that  S6.2(c) 
be  removed,  and  th?  November  28,  1978 
interpretation  lettei  be  reinstated.  Blue 
Bird  stated  that  the  interpretation  letter 
has  been  the  basis  an  determining 
minimum  allowabl ;  tensile  strength  for 
FMVSS  certification  and  NHTSA 
compliance  purpos  3s  since  it  was 
issued.  Blue  Bird  ii  formed  the  agency 
that  approximately  half  of  the  joint 
designs  used  in  ma  lufacturing  Blue 
Bird  school  buses  u  se  discrete  fasteners, 
the  majority  of  whi  ;h  will  require 
redesign  and  retesti  ng.  Other  school  bus 
manufacturers  may  use  non-discrete 
fasteners  such  as  w  jlds  and  adhesives, 
which  may  also  hai  e  to  be  redesigned 
and  retested.  If  the  November  28,  1978 
interpretation  lettei  is  not  reinstated  and 
if  S6.2(c)  takes  effe<:t.  Blue  Bird 
estimated  that  then  will  be  an  increase 
of  12  to  25  percent  n  the  number  of 
required  fasteners.  Jlue  Bird  indicated 
that  the  new  metho  d  of  calculating  joint 
strength  would  resi  It  in  hard  tooling 
(i.e.,  dies,  which  an  ( tools  for 
manufacturing  mati  (rials)  with  long  lead 
times,  and  increase  i  material  and  labor 
costs.  Blue  Bird  die  not  provide  dollar 
estimates  of  the  inc  reased  costs. 

Thomas  Built  sta  ed  that  most  of  its 
cost  increases  woul  d  be  incurred  when 
providing  the  extra  fasteners  needed 
when  the  change  ii]  the  joint  strength 
calculation  procedv  re  (in  S6.2(c)) 
becomes  effective. '  'homas  estimated 


that  the  increase  in  costs  for  a  school 
bus  to  meet  the  final  rule's  maintenance 
access  panel  changes  only,  (including 
labor,  fasteners,  tooling  and  fixtures), 
would  be  $157.  The  cost  per  school  bus 
of  meeting  maintenance  access  panel 
changes  and  S6.2(c)  would  be  $352. 
Thomas  also  estimated  that  the  total 
cost  to  modify  its  plant  (which  would  be 
necessary  to  meet  the  new  final  rule) 
would  be  $313,000  if  the  maintenance 
access  panel  changes  only  take  effect 
and  $1,388,000  if  the  maintenance 
access  panel  changes  and  S6.2(c)  take 
effect. 

Petition  for  Extension  of  EfiFective  Date 

In  a  letter  dated  September  28,  1999. 
Blue  Bird  asked  that  NHTSA  extend  the 
effective  date  of  its  November  5, 1998, 
final  rule  to  "a  minimimi  of  18  months 
following  publication  of  an  amended 
final  rule,  or  to  May  5,  2002,  whichever 
is  later."  Blue  Bird  cited  the  expense 
involved  in  pursuing  redesign,  testing, 
tooling  and  manufacturing  changes  that 
would  result  when  the  final  rule  takes 
effect.  Blue  Bird  noted  that  these 
retooling  and  other  changes  would  not 
be  necessary  if  the  changes  requested  by 
the  petitioners  are  made  to  the 
November  5,  1998  final  rule.  Blue  Bird 
asked  that  if  granted,  the  petition  for 
extension  of  the  effective  date  be  issued 
as  soon  as  possible.  Blue  Bird  said  that 
it  and  other  school  bus  manufactiirers 
already  have  had  to  make  preparations 
with  tooling  and  die  manufacturers  to 
produce  machining  that  would  enable 
the  production  (in  May  2000)  of  school 
buses  that  meet  the  November  5,  1998 
final  rule. 

Agency  Decision  To  Grant  Petition  for 
Extension 

We  are  carefully  reviewing  the 
petitions  for  reconsideration  of  the 
November  1998  final  rule.  One  possible 
outcome  of  that  review  would  be  a 
decision  to  grant  the  petitioners'  request 
to  remove  S6.2(c)  and  reinstate  the 
November  28,  1978,  interpretation  letter 
permitting  subtraction  of  holes  in 
calculating  joint  strength.  If  we  were  to 
remove  S6.2(c)  and  reinstate  the  letter, 
the  expensive  die  and  tooling  changes 
cited  by  school  bus  manufacturers  in 
their  petitions  for  reconsideration 
would  be  unnecessary.  Therefore,  while 
we  are  deciding  whether  to  grant  the 
petitions  for  reconsideration,  we  are 
preserving  the  status  quo  by  extending 
the  effective  date  for  the  November  1 998 
final  rule  until  May  5,  2001.  We  expect 
to  issue  a  new  document  addressing  the 
issues  raised  in  the  petitions  for 
reconsideration  well  before  May  5, 
2001.  If  additional  time  is  needed,  we 
will  issue  an  additional  extension. 


Technical  Amendment 

This  document  also  corrects  an  error 
in  S5. 2.1(a)  of  the  November  5,  1998 
final  rule.  The  preamble  of  the  final  rule 
stated  that  the  rule  excluded  certain 
maintenance  access  panels  (MAPs)  from 
the  joint  tensile  strength  requirements. 
Excluded  were  MAPs  with  openings  of 
less  than  305  mm.  Specifically,  we 
stated  in  the  preamble: 

To  be  excluded,  the  MAP  must  either:  (1) 
*   *   *  ;  or  (2)  be  located  withift  the  passenger 
seating  area  but  have  an  opening  that  does 
not  exceed  305  mm  (12  inches)  when 
measured  across  any  two  points 
diametrically  on  opposite  sides  of  the 
opening. 
(See  63  FR  59732  at  59735) 

The  language  quoted  above  makes 
explicit  NHTSA 's  intent  to  exclude 
MAPs  with  openings  of  less  than  305 
mm  fi-om  joint  tensile  strength 
requirements.  However,  as  drafted, 
S5.2.1(a)  of  the  final  rule  states  that 
MAPs  which  exceed  305  mm  are 
excluded.  So  that  the  regulatory 
language  meets  NHTSA's  intent,  we 
amend  S5.2.l{a)  to  exclude  from  the 
joint  tensile  strength  requirements  any 
MAP  with  an  opening  that  does  not 
exceed  305  mm  (12  inches)  when 
measured  across  any  two  points 
diametrically  on  opposite  sides  of  the 
opening. 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulator^' 
Planning  and  Review"  (58  FR  51735: 
October  4,  1993).  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  materia)  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
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We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  E.O.  12866, 
"Regulatory  Planning  and  Review." 
Further,  we  have  determined  that  this 
action  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  (44  FR  11034,  February  26, 
1979). 

In  its  Final  Regulatory  Evaluation  for 
the  November  5,  1998  final  rule, 
NHTSA  estimated  that  the  total  cost  for 
implementing  the  final  rule  would  be 
approximately  $8,500,000  per  year.  This 
rule  delays  the  effective  date  of  that 
final  rule  for  one  year,  i.e.,  to  May  5, 
2001.  Thus,  it  delays  the  incurring  of 
those  costs.  During  that  one-year  period, 
manufacturers  will  continue  to  meet  the 
same  requirements  (and  incur  the  same 
costs)  resulting  from  the  existing  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996) 
provides  that  whenever  an  agency  is 
required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  the  November  5,  1998  final  rule, 
the  agency  certified  that  that  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  I  certify  that  this 
final  rule,  which  delays  the 
implementation  of  that  earlier  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

As  noted  in  the  November  5,  1998 
fined  rule,  the  SBA  defines  a  motor 
vehicle  retailer  with  less  than 
$11,500,000  in  annual  receipts  as  a 
small  business.  There  are  approximately 
465  school  bus  dealers  and  distributors 
in  the  United  States.  The  average  sales 


of  school  buses  from  1995  to  1999  was 
about  40,000  per  year,  representing  an 
average  of  less  than  100  buses  per 
dealer.  In  order  to  reach  the  threshold 
of  $11,500,000  in  annual  sales  receipts, 
the  average  dealer  would  have  to  sell  a 
much  larger  number  (270)  of  large 
school  buses  annually,  assuming  a  cost 
of  $45,280  per  unit.  Thus,  most  school 
bus  dealers  are  probably  small 
businesses.  Because  of  the  negligible 
cost  impact  on  manufacturers,  the 
agency  also  anticipates  little  measurable 
impact  on  retailers'  revenue  levels, 
profitability,  or  employment. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
we  note  that  there  are  no  collection  of 
information  requirements  associated 
with  this  final  rule. 

D.  National  Environmental  Policy  Act 

We  have  analyzed  this  final  rule  for 
the  purposes  of  the  National 
Environmental  Policy  Act.  We  have 
determined  that  implementation  of  this 
action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

E.  Executive  Order  13132,  Federalism 
Executive  Order  13132  requires  us  to 

develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  we  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  unless  we  consult  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  We  also  may  not  issue  a 
regulation  with  Federalism  implications 
and  that  preempts  State  law  unless  we 
consult  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  final  rule  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  reason  is 
that  this  final  rule  applies  to 
manufacturers  of  school  buses  and  to 
school  buses,  and  not  to  the  States  or 
local  governments.  Thus,  the 
requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

F.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  may 
prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  the  standard  is  identical  to  the  Federal 
standard.  However,  the  United  States 
Government,  a  state  or  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  A  petition  for  reconsideration 
or  other  administrative  proceedings  is 
not  required  before  parties  may  file  suit 
in  court. 

G.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is     " 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  ?05 
allows  us  to  adopt  an  altem  .tive  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 
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This  final  rule  will  not  result  in  costs 
of  $100  million  or  tiore  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  Drivate  sector.  Thus, 


this  final  rule  is  no 


requirements  of  seqtions  202  and  205  of 
theLfMRA. 

H.  Executive  OrdeAl3045 


Executive  Order 
April  23,  1997)  app  I 
(1)  Is  determined  tc 
significant"  as  defined 
12866,  and  (2)  concerns 
environmental,  health 
NHTSA  has  reason 
a  disproportionate 
the  regulatory  actio^ 
we  must  evaluate 
health  or  safety  eff^ts 
children,  and  expl. 
regulation  is  prefers  ible 


1 3045  (62  FR  19885, 
ies  to  any  rule  that: 
be  "economically 
under  E.O. 

an 
or  safety  risk  that 
to  believe  may  have 
iffect  on  children.  If 
meets  both  criteria, 
environmental, 
of  the  rule  on 
why  the 
to  other 


subject  to  the 


potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  It  does  not  involve 
decisions  based  on  health  risks  that 
disproportionately  affect  children. 

List  of  Subjects  in  49  CFR  Part  571 

Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements.  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  571.221  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegations  of  authority  at 
49  CFR  1.50. 


2.  Section  571.221  is  amended  by 
revising  S 5. 2. 1(a)  to  read  as  follows: 

§  571 .221    Standard  No.  221 ,  School  Bus 
Body  Joint  Strength. 

***** 

S5.2.1     The  requirements  of  S5.1.1 
and  S5.1.2  do  not  apply  to — 

(a)  Any  interior  maintenance  access 
panel  which  lies  forward  of  the 
passenger  compartment,  or  which  is  less 
than  305  mm  when  measured  across  any 
two  points  diametrically  on  opposite 
sides  of  the  opening. 
***** 

Issued  on:  February  29,  2000. 
Rosalyn  Millman, 
Acting  Administrator. 
[FR  Doc.  00-5354  Filed  3-3-00;  8:45  am] 
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purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

10  CFR  Parts  960  and  963 
[Docket  No.  RW-RM-99-963] 
RIN  1901-AA72 

Office  of  Civilian  Radioactive  Waste 
Management;  General  Guidelines  for 
the  Recommendation  of  Sites  for 
Nuclear  Waste  Repositories;  Yucca 
Mountain  Site  Suitability  Guidelines; 
Correction 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management,  Department  of 
Energy  (DOE). 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  Correction. 

summary:  On  November  30, 1999,  DOE 
published  a  supplemental  notice  of 
proposed  rulemaking  to  amend  the 
policies  under  the  Nuclear  Waste  Policy 
Act  of  1982  for  evaluating  the  suitability 
of  Yucca  Mountain,  Nevada,  as  a  site  for 
development  of  a  nuclear  waste 
repository.  The  deadline  for  submission 
of  comments,  originally  set  for  February 
14,  2000,  was  extended  to  February  28, 
2000  in  a  notice  published  on  January 
14,  2000.  In  the  November  30, 1999 
supplemental  notice  of  proposed 
rulemaking,  DOE  inadvertently 
included  a  mistaken  post  office  box 
number  in  the  address  for  submission  of 
comments.  Although  DOE  arranged  with 
the  U.S.  Postal  Service  for  forwarding  of 
the  comments  upon  receipt,  the  Postal 
Service  mistakenly  returned  some  of 
them  to  the  original  senders.  To  remedy 

.  this  problem,  DOE  is  posting  a  list  of 
those  persons,  from  whom  comments 
have  been  received,  on  the  web  site 
given  below,  and  announces  that  DOE 
will  accept  comments  that  were 
returned  by  the  U.S.  Postal  Service  as 
long  as  they  are  postmarked  and  sent  to 
the  address  stated  in  the  ADDRESSES 
section  no  later  than  14  days  from  the 
date  of  this  notice.  This  document 
corrects  the  address  given  for  sending 
comments.  For  a  list  of  persons  who 
have  already  provided 'comments  to 

"  DOE  on  the  proposed  rulemaking,  visit 


the  following  world  wide  web  location: 

http://www.ymp.gov. 

DATES:  Written  comments  must  be 

postmarked  by  March  20,  2000.  DOE 

requests  one  copy  of  the  written 

comments. 

ADDRESSES:  See  the  "Correction" 
section  of  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  J.  Boyle  or  Dr.  Jane  Summerson, 
U.S.  Department  of  Energy,  Office  of 
Civilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office,  P.O.  Box  30307, 
North  Las  Vegas,  Nevada  89036-0307, 
(800)  967-3477. 

Correction 

In  the  Federal  Register  of  November 
30,  1999,  in  proposed  rule  FR  Doc.  99- 
30668,  on  page  67054,  in  the  first 
column,  correct  the  ADDRESSES  caption 
to  read  as  follows: 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  William  J.  Boyle, 
U.S.  Department  of  Energy,  Yucca 
Mountain  Site  Characterization  Office, 
P.O.  Box  30307,  North  Las  Vegas, 
Nevada  89036-0307,  or  provided  by 
electronic  mail  to 
1 0CFR963@notes.ymp.gov. 

Issued  in  Washington,  D.C.  on  March  2, 
2000. 

Ivan  Itkin, 

Director,  Office  of  Civilian  Radioactive  Waste 
Management 

(FR  Doc.  00-5478  Filed  3-3-00;  8:45  ami 
BILUNG  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  438 
[FRL-6547-2] 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Metal  Products  and  Machinery  Point 
Source  Category;  Announcement  of 
Meeting. 

agency:  .  Environmental  Protection 

Agency  (EPA). 

ACTION:  Announcement  of  Meeting. 

SUMMARY:  EPA  will  conduct  a  second 
public  meeting  on  the  upcoming  Metal 
Products  and  Machinery  proposed 
rulemaking  on  April  10,  2000,  from  9:30 
a.m.  to  12:30  p.m.  in  Chicago,  IL. 


The  Office  of  Science  and  Technology 
within  EPA's  Office  of  Water  is  holding 
a  second  public  meeting  in  order  to 
inform  all  interested  parties  of  the 
current  status  of  the  Metal  Products  and 
Machinery  (MP&M)  effluent  guideline. 
EPA  intends  to  propose  effluent 
limitations  guidelines  and  standards  for 
the  MP&M  industrial  category  in 
October  2000.  The  public  meeting  in 
Chicago  will  provide  the  same 
information  as  the  March  3,  2000  public 
meeting  in  Washington,  DC  (see  65  FR 
6950;  February  11,  2000).  The  meeting 
is  intended  to  be  a  forum  in  which  EPA 
can  report  on  the  status  of  the 
rulemaking  and  interested  parties  can 
provide  information  and  ideas  to  the 
Agency  on  key  technical,  economic,  and 
implementation  issues. 

The  meeting  is  open  to  the  public, 
and  limited  seating  for  the  public  is 
avEiilable  on  a  first-come,  first-served 
basis.  For  information  on  the  location 
and  directions,  see  the  ADDRESSES 
section  below. 

DATES:  EPA  will  conduct  its  second 
public  meeting  on  the  upcoming  Metal 
Products  and  Machinery  proposed 
rulemaking  on  April  10,  2000,  fitjm  9:30 
a.m.  to  12:30  p.m. 

ADDRESSES:  The  Metal  Products  and 
Machinery  public  meeting  will  be  held 
at  the  EPA  Region  5  building.  77  West 
Jackson  Blvd.,  Lake  Michigan  Room, 
12th  Floor.  Chicago,  IL  (312)  353-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shari  Barash.  Office  of  Water  (4303). 
1200  Pennsylvania  Avenue,  NW, 
Washington.  DC  20460;  telephone  (202) 
260-7130;  email:  barash.shari@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
developing  proposed  effluent 
limitations  guidelines  and  standards  for 
the  MP&M  Point  Source  Category  imder 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.).  The  MP&M  effluent 
limitations  guidelines  and  standards 
proposal  will  apply  to  facilities  that 
manufactm«,  rebuild,  or  maintain 
finished  metal  parts,  products,  or 
machines.  The  18  industrial  sectors 
which  are  being  examined  for  the 
MP&M  regulation  include  the  following: 
Aerospace;  Aircraft;  Bus  &  Truck; 
Electronic  Equipment;  Hardware; 
Household  Equipment;  Instruments; 
Metal  Finishing  and  Electroplating  Job 
Shops;  Mobile  Industrial  Equipment; 
Motor  Vehicles;  Office  Machines; 
Ordnance;  Precious  and  Non-precious 
Metals;  Railroad;  Ships  &  Boats; 
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as 


Stationary  Industrii  il 
Printed  Circuit  Board 
Products.  The 
same  information 
public  meeting  {i.e 
development  of  the 
will  provide  an  ove  rview 
development  of  the 
a  discussion  of  the 
efforts,  the  potentia 
technology  options 
subcategorization 
and  the  schedule 
rulemaking.  The  mteting 
recorded  by  a  repoi  t 
inclusion  in  the  reqord 
rulemaking. 

Documents  related 
mentioned  above 
agenda  will  be  avai 
For  those  unable  to 
a  docimient  s 
following  the  meetihg 
obtained  by  an  e-mi  i 
request  to  Shari  Baijash 
mentioned  address 


Equipment; 
s;  and  Other  Metal 
meeljing  will  provide  the 
the  March  3,  2000 
an  update  on  the 
proposed  rule).  EPA 

of  the 
regulation  including 
lata  collection 
treatment 
the  potential 
industry  segments, 
theMP&M 

will  not  be 
er  or  transcribed  for 
for  the  MP&M 


ot 
fcr 


aitd 


to  the  topics 

a  more  detailed 
able  at  the  meeting, 
attend  the  meeting, 

will  be  available 

and  can  be 
il  or  telephone 

at  the  previously 


Dated:  February  28 
Geofirey  H.  Gnibbs. 

Director.  Office  of  Science 

(FR  Doc.  00-5389  Fil^d  3-3-00:  8:45  am 

BILUNG  COOE  6560-SO-P 


2000. 

and  Technology. 


DEPARTMENT  OF 
Fish  and  Wildlife  Service 
50  CFR  Part  16 


HE  INTERIOR 


V  ildl 


Injurious  Wildlife 

AGENCY:  Fish  and 

Interior. 

ACTION:  Advance  Notice 

Rulemaking. 


ife  Service, 
ice  of  Proposed 


summary:  The  US 
Service  is  evaluating 
economic  impact  oi 
and  wildlife  for  pos  sible 
lists  of  injurious  fi 
contained  in  the 
Regulations.  Addin ; 
these  lists  would  pi  ahibit 


isi 


!  Coi 


importation  except 
By  this  advance  notice 
requesting  commen  :s 
native  animals  that 
be  prohibited  entry 
States,  its  possessions 
When  submitting 
please  include  background 
available  document  ition 
your  contention  tha  t 
should  be  determined 
However,  if  you  do 
comments  by  the 
DATES  Section  belo\ir 
accept  future  petitic  ns 


"ish  and  WildUfe 
the  ecological  and 
non-indigenous  fish 
addition  to  the 
and  wildlife 
e  of  Federal 
any  animals  to 
their 
in  limited  situations. 


we  are 
on  such  non- 
you  believe  should 
into  the  United 
or  territories. 


djt 


suggestions, 
and 
to  support 
said  animals 

to  be  "injurious." 
not  submit 
e  established  in  the 
we  will  still 
and  supporting 


documentation  from  you  for  injurious 
listings  as  new  concerns  and  threats 
arise. 

DATES:  Please  submit  your  comments  to 
us  so  that  we  receive  them  by  Jime  7, 
2000. 

ADDRESSES:  You  may  submit  comments 
in  response  to  this  advance  notice  in 
any  of  the  following  ways:  (1)  by  mail 
to  Jeff  Horwath,  Division  of  Fish  and 
Wildlife  Management  Assistance,  U.S. 
Fish  and  Wildlife  Service,  1749  C  Street. 
NW,  ARLSQ-Room  840,  Washington, 
DC  20240;  (2)  by  FAX  to  703/358-2044 
(Att'n;  Jeff  Horwath);  (3)  by  electronic 

mail  to  <jeffrey horwath@fws.gov>;  or 

(4)  in  person  to  4401  N.  Fcdrfax  Drive, 
Room  840,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Horwath,  Division  of  Fish  and  Wildlife 
Management  Assistance,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive, 
Room  840,  Arlington,  VA  22203, 
Telephone:  703/358-1718. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Fish  and  Wildlife  Service  is 
responsible  for  implementing  the 
"injurious"  provisions  of  the  Lacey  Act 
(18  U.S.C.  42).  Section  42  of  this  Act 
and  our  companion  implementing 
regulations  in  50  CFR  Part  16  restrict 
importation  into,  or  the  transportation 
of  live  wildlife  or  eggs  thereof  between, 
the  continental  United  States,  the 
District  of  Coliunbia,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States  of  any  non-indigenous  species  of 
fish  and  wildlife  determined  to  be 
injurious  to  certain  interests  including 
those  of  agriculture,  horticulture, 
forestry,  the  health  and  welfare  of 
human  beings,  and  the  welfare  and 
survival  of  wildlife  or  wildlife  resources 
of  the  United  States.  However,  injurious 
fish  and  wildlife  may  be  imported  by 
permit  for  zoological,  educational, 
medical,  or  scientific  purposes,  or 
without  a  permit  by  Federal  agencies 
solely  for  their  own  use.  Our 
implementing  regulations  include  lists 
of  fish  and  wildlife  determined  to  be 
injurious  to  the  interests  of  the  United 
States  as  described  above.  We  also 
implement  Executive  Order  13112  on 
invasive  species. 

To  assist  us  in  identifying  non- 
indigenous  fish  and  wildlife  that 
warrant  our  consideration  as  injurious, 
we  ask  for  your  comments  on  non- 
native  fish  and  wildlife  that  you  believe 
should  be  added  to  the  appropriate  lists 
of  animals  in  50  CFR  Part  16.  In 
addition  to  identifying  these  animals, 
we  ask  that  you  also  submit  comments 
to  support  your  assertion  that  such 


animals  are,  or  would  be,  injurious  to 
U.S.  interests  and  shoiUd  be  added  to 
our  regulations. 

We  will  accept  and  consider  petitions 
after  Jime  7,  2000  requesting  that  we  list 
non-indigenous  fish  or  wildlife  that  you 
believe  to  be  injurious  to  U.S.  interests, 
even  if  you  are  not  presently  aware  of 
any  such  animals  and  you  do  not  submit 
any  comments  in  response  to  this 
Notice. 

Dated:  December  2,  1999. 
Jamie  Rappaport-Clark, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  00-5293  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  431&-5&-M 


DEPARTiMENT  OF  COiMiMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991207325-^325-01;  I.D. 
100699  A] 

BIN  0648-AJ52 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  A  Cost  Recovery 
Program  for  the  Individual  Fishing 
Quota  Program;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
Commerce. 
ACTION:  Correction. 

SUMMARY:  NMFS  is  correcting  the 
proposed  rule  for  A  Cost  Recovery 
Program  for  the  Individual  Fishing 
Quota  Program  published  December  27, 
1999. 

DATES:  Effective  December  27,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Section 
304(d)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
requires  the  Secretary  of  Commerce  to 
collect  fees  to  recover  actual  costs 
incurred  for  Federal  management  of  the 
Individual  Fishing  Quota  Program  for 
fixed  gear  Pacific  halibut  and  sablefish 
fisheries  in  waters  in  and  off  of  Alaska. 
NMFS  proposed  a  cost  recovery 
program  to  collect  such  fees. 

In  the  proposed  rule,  published 
December  27.  1999  (64  FR  72302),  make 
the  following  corrections: 

1.  On  page  723,07,  in  the  2"^  column, 
§  679.4(d)(7),  in  t^e  6*  line  of  that 
paragraph,  remove  "679.(e)(7)(ii)"  and 
add  "679.(l)(7)(ii)"  in  its  place. 

2.  On  page  72308,  in  the  3'^''  column, 
at  §  679.45(a)(2),  in  the  20*  line  of  that 
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paragraph,  remove  "§675.5(l)(7)(ii)", 
and  add  "§675.5{l)(7(ii)"  in  its  place. 

3.  On  page  72309,  in  the  2"''  colmnn, 
at  §  679.45(d),  in  the  first  line  of  that 
paragraph,  remove  the  paragraph 
designation  "(i)"  and  add  the  paragraph 
designation  "(1)"  in  its  place. 


4.  On  page  72309,  in  the  3"*  column, 
at  §  679.45(d)(3),  in  the  first  line  of  that 
paragraph,  remove  the  paragraph 
designation  "(1)",  and  add  in  its  place 
the  paragraph  designation  (i). 


Dated:  February  28,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Asst.  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  00-5221  Filed  3-3-00;  8:45  am) 

BILUNG  CODE  3S10-22-F 
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Notices 


Federal  Register 
Vol.  65.  No.  44 
Monday,  March  6.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  a  ther  than  oiles  or 
proposed  rules  that  ai  e  applicable  to  the 
public.  Notices  of  hea  ings  and  investigations, 
committee  meetings,  i  igency  decisions  and 


rulings,  delegations  ol 


authonty,  filing  of 


petitions  and  applications  and  agency 
statements  of  organizi  ition  and  functions  are 
examples  of  documenjts  appearing  in  this 
section. 


DEPARTMENT  OF 


AGRICULTURE 


Agricultural  Marketing  Service 
rni»-oo-02] 

Notice  of  Meeting  0f  the  National 
Organic  Standard!  Board 

AQENCY:  Agricultiual  Marketing  Service, 

USDA. 

action:  Notice. 


SUMMARY:  In  accoraance  with  the 
Federal  Advisory  Clommittee  Act,  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  announces  a  forthcoming 
meeting  of  the  Nati  snal  Organic 
Standards  Board  (^  OSB). 
DATES:  March  21,  2D00,  from  9  a.m.  to 
5  p.m.  and  March  2  2,  2000,  from  9  a.m. 
to  5  p.m.  (Pacific  S  andard  Time  each 
day). 

PLACE:  Embassy  Suites  Hotel.  7762 
Beach  Boulevard,  I  uena  Park,  California 
90620,  Phone (7141 739-5600. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Jones,  Progratn  Manager,  Room 
2945  South  Buildii  g,  U.S.  Department 
of  Agriculture.  AM  S,  Transportation 
and  Marketing.  Nal  ional  Organic 


Program,  P.O.  Box 


36456,  Washington, 


D.C.  20090-6456,  Ifhone  (202)  720- 
3252. 

information: 


.SC 


SUPPLEMENTARY 

2119{7U.S.C.  651 
Foods  Production 
as  amended  (7  U. 
seq.)  requires  the 
NOSB.  The  purpos  i 
assist  in  the  develc  ament 
for  substances  to  bi 
production  and  to 
on  any  other  aspecjs 
implementation  of 
met  for  the  first 
D.C.  in  March  199fe 
six  committees  wo  king 
aspects  of  the  prog;  am 
are:  Crops  Standan  s 
Labeling  and  Pack. 


tine 


Section 
)  of  the  Organic 
Actof  1990(OFPA). 

Section  6501  et 
establishment  of  the 
of  the  NOSB  is  to 
of  standards 
used  in  organic 
i  idvise  the  Secretary 

of  the 
OFPA.  The  NOSB 
in  Washington, 
and  currently  has 
on  various 
The  committees 
;  Processing; 
ging;  Livestock 


Standards;  Accreditation;  Materials; 
and.  International  Issues. 

fa  August  1994,  the  NOSB  provided 
its  initial  recommendations  for  the 
National  Organic  Program  (NOP)  to  the 
Secretary  of  Agriculture.  Since  that 
time,  the  NOSB  has  submitted  30 
addenda  to  its  recommendations  and 
reviewed  more  than  1 70  substances  for 
inclusion  on  the  National  List  of 
Allowed  and  Prohibited  Substances. 
The  last  meeting  of  the  NOSB  was  held 
on  October  25-29. 1999,  in  Washington. 
D.C. 

The  U.  S.  Department  of  Agriculture 
(USDA)  published  its  NOP  proposed 
rule  in  the  Federal  Register  on 
December  16.  1997  (62  FR  65849).  A 
notice  extending  the  comment  period  on 
the  proposed  rule  was  published  in  the 
Federal  Register  on  February  9. 1998 
(63  FR  6498-6499).  The  comment 
period  was  extended  until  April  30, 
1998.  On  October  28,  1998.  three  issue 
papers  for  which  public  comment  was 
requested  by  USDA  were  published  in 
the  Federal  Register  (63  FR  57624- 
57626).  These  papers  addressed  certain 
issues  raised  during  the  comment 
period.  The  issue  papers  were:  Issue 
Paper  1 — Livestock  Confinement  in 
Organic  Production  Systems;  Issue 
Paper  2 — The  Use  of  Antibiotics  and 
Parasiticides  in  Organic  Livestock 
Production;  and.  Issue  Paper  3 — 
Termination  of  Certification  by  Private 
Certifiers.  The  comment  period  for  the 
issue  papers  closed  December  14. 1998. 

Purpose  and  Agenda 

The  principal  purposes  of  this 
meeting  are  to  provide  an  opportunity 
for  the  NOSB  to  receive  committee 
reports  from  its  standing  and  ad  hoc 
committees  to  review  ethylene  for 
possible  inclusion  on  the  National  List 
for  use  to  induce  flowering  in 
pineapples,  and  to  receive  briefings  on 
the  recently  published  re-proposed  NOP 
regulation.  Copies  of  the  NOSB  final 
meeting  agenda  can  be  requested  from 
Mrs.  Toni  Strother.  Room  2510  South 
Building.  U.S.  Department  of 
Agriculture.  AMS,  Transportation  and 
Marketing.  NOP.  P.O.  Box  96456. 
Washington.  D.C.  20090-6456.  by  phone 
at  (202)  720-3252  or  by  accessing  the 
NOP  website  at  http:// 
www.ams.usda.gov/nop  after  March  8, 
2000. 


Type  of  Meeting 

All  meetings  will  be  open  to  the 
public.  The  NOSB  has  scheduled  time 
for  public  input  on  Wednesday.  March 
22,  2000.  from  1  p.m.  imtil  5  p.m.  at  the 
Embassy  Suites  Hotel,  7762  Beach 
Boulevard.  Buena  Park.  California 
90620.  Individuals  and  organizations 
wishing  to  make  an  oral  presentation  at 
the  meeting  should  forward  the  request 
to  Mrs.  Strother  at  the  above  address  or 
by  FAX  to  (202)  205-7808  by  close  of 
business  March  17.  2000.  While  persons 
wishing  to  make  a  presentation  may 
sign  up  at  the  door,  advance  registration 
will  ensure  an  opportunity  to  speak 
during  the  allotted  time  period  and  will 
help  ^e  NOSB  to  better  manage  the 
meeting  and  accomplish  its  agenda. 
Individuals  or  organizations  will  be 
given  approximately  5  minutes  to 
present  their  views.  All  persons  making 
an  oral  presentation  are  requested  to 
provide  their  comments  in  writing,  if 
possible.  Written  submissions  may 
supplement  the  oral  presentation  with 
•  additional  material.  Attendees  who  do 
not  wish  to  make  an  oral  presentation 
are  invited  to  submit  written  comments 
to  the  NOSB  at  the  meeting  or  to  Mrs. 
Strother  after  the  meeting  at  the  above 
address.  All  persons  submitting  written 
comments  should  provide  25  copies. 

Dated:  February  28,  2000. 
Eileen  S.  Stommes. 

Deputy  Administrator,  Transportation  and 

Marketing. 

[FR  Doc.  00-5273  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-036-1] 

Monsanto  Co.;  Availability  of 
Environmental  Assessment  for 
Extension  of  Determination  of 
Nonregulated  Status  for  Potato 
Genetically  Engineered  for  Insect  and 
Virus  Resistance 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  has 
been  prepared  for  a  proposed  decision 
to  extend  to  one  additional  potato  line 
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our  detennination  that  certain  potato 
lines  developed  by  Monsanto  Company, 
which  have  been  genetically  engineered 
for  insect  and  virus  resistance,  are  no 
longer  considered  regulated  articles 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  We  are  making 
this  environmental  assessment  available 
to  the  public  for  review  and  comment. 
DATES:  We  will  consider  all  comments 
that  we  receive  by  April  5,  2000. 
ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-036- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-036-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

James  White,  Biotechnology 
Assessments  Section,  PPQ,  APHIS, 
Suite  5B05,  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1236;  (301)  734- 
5940.  To  obtain  a  copy  of  the  extension 
request  or  the  environmental 
assessment,  contact  Ms.  Kay  Peterson  at 
(301)  734-4885;  e-mail: 
kay.peterson@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 


to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  shoidd  not 
be  regulated  imder  7  CFR  part  340. 
Further,  the  regulations  in  §  340.6(e)(2) 
provide  that  a  person  may  request  that 
APHIS  extend  a  determination  of 
nonregulated  status  to  other  organisms. 
Such  a  request  must  include 
information  to  establish  the  similarity  of 
the  antecedent  organism  and  the 
regulated  article  in  question. 

Background 

On  June  22, 1999,  APHIS  received  a 
request  for  an  extension  of  a 
determination  of  nonregulated  status 
(APHIS  No.  99-173-Olp)  from 
Monsanto  Company  (Monsanto)  of  St. 
Louis,  MO,  for  a  Russet  Burbank  potato 
line  designated  as  NewLeaf*^  Plus 
Russet  Burbank  line  RBMT22-82 
(RBMT22-82).  which  has  been 
genetically  engineered  for  resistance  to 
the  Colorado  potato  beetle  (CPB)  and 
potato  leaf  roll  virus  (PLRV).  The 
Monsanto  request  seeks  an  extension  of 
a  determination  of  nonregulated  status 
issued  for  NewLeaf  *  Plus  Russet 
Burbank  potato  lines  RBMT21-129  and 
RBMT21-350  in  response  to  APHIS 
petition  number  97-204-Olp  (63  FR 
69610-69611,  December  17.  1998, 
Docket  No.  97-094-2).  Based  on  the 
similarity  of  RBMT22-82  to  RBMT21- 
129,  the  antecedent  organism,  Monsanto 
requests  a  determination  that  CPB  emd 
PLRV  resistant  potato  line  RBMT22-82 
does  not  present  a  plant  pest  risk  and, 
therefore,  is  not  a  regulated  article 
under  APHIS'  regulations  in  7  CFR  part 
340. 

Analysis 

Like  the  antecedent  organism, 
RBMT22-82  contains  the  cry3A  gene 
derived  from  Bacillus  thuringiensis 
subsp.  tenebrionis  [Btt]  and  the  orfl/orf2 
gene  derived  from  PLRV.  The  cry3A 
gene  encodes  an  insecticidal  protein 
that  is  effective  against  CPB  and  the 
orfl/orf2  gene  imparts  resistance  to 
PLRV.  Potato  line  RBMT22-82  also 
contains  the  CP4  EPSPS  selectable 
marker  gene,  while  the  antecedent 
organism  contained  the  nptll  selectable 
marker  gene.  The  subject  potato  line  and 
the  antecedent  organism  were 
developed  through  use  of  the 
Agrobacterium  tumefaciens 
transformation  system,  and  expression 
of  the  added  genes  in  RBMT22-82  and 
the  antecedent  organism  is  controlled  in 
part  by  gene  sequences  derived  from  the 
plant  pathogens  figwort  mosaic  virus 
and  A.  tumefaciens. 

Potato  line  RBMT22-82  and  the 
antecedent  organism  were  genetically 
engineered  using  the  same 


transformation  method  and  with  the 
same  genes  that  make  the  plants  insect 
and  virus  resistant.  Accordingly,  we 
have  determined  that  potato  line 
RBMT22-82  is  similar  to  the  antecedent 
organism  RBMT21-129  in  APHIS 
petition  number  97-204-Olp,  and  we 
are  proposing  that  this  line  should  no 
longer  be  regulated  under  the 
regulations  in  7  CFR  part  340. 

The  subject  potato  line  has  been 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  plant  pathogens.  However, 
evaluation  of  field  data  reports  from 
field  tests  of  RBMT22-82  conducted 
under  APHIS  permits  and  notifications 
since  1994  indicates  that  there  were  no 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment  as  a 
result  of  its  environmental  release. 

Should  APHIS  approve  Monsanto's 
request  for  an  extension  of  a 
determination  of  nonregulated  status, 
potato  line  RBMT22-82  would  no 
longer  be  considered  a  regulated  article 
under  APHIS'  regulations  in  7  CFR  part 
340.  Therefore,  the  requirements 
pertaining  to  regulated  articles  under 
those  regulations  would  no  longer  apply 
to  the  field  testing,  importation,  or 
interstate  movement  of  the  subject 
potato  line  or  its  progeny. 

National  Environmental  Policy  Act 

Ail  environmental  assessment  (EA) 
has  been  prepared  to  examine  any 
potential  environmental  impacts 
associated  with  this  proposed  extension 
of  a  determination  of  nonregulated 
status.  The  EA  was  prepared  in 
accordance  with:  (l)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended  (42  U.S.C.  4321  et 
seq.],  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Copies  of  Monsanto's  extension 
request  and  the  EA  are  available  upon 
request  from  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  29th  day  of 
February  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  00-5353  Filed  3-3-00;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resource^  Conservation 
Service 


TE  36  Thin-Mat  F| 
Enhancement  Der 
Terrel>onne  Parii 


AGENCY:  Natural 
Conservation  Serv 
ACTION:  Notice  of 
Significant  Impact 


Rpsources 

ce.  Agriculture. 
I|inding  of  No 


Ing  Marsh 
lonstration  Project 
Louisiana 


SUMMARY:  Pursuan!  to  Section  102  {2)(C) 
of  the  National  En'  'ironmental  Policy 
Act  of  1969;  the  Cc  uncil  on 
Environmental  Qu  ilitv  Guidelines  (40 
CFR  Part  1500);  an  i  the  Natural 
Resources  Conserv  ition  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conserv  jtion  Service,  U.S. 
Department  of  Agr  culture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Thin-Mat 
Floating  Marsh  Demonstration  Project, 
Terrebonne  Parishj  LouisicUia. 
INFORMATION  i 


Servi  ce 


17  5 


has 


pact 


II  in 


FOR  FURTHER 
Donald  W.  Gohme^ 
Conservationist, 
Conservation 
Street,  Alexandria 
telephone  (318)  4 
SUPPLEMENTARY 
environmental 
federally  assisted 
the  project  will  nol 
local,  regional,  or 
the  environment 
findings.  Donald  V\ 
Conservationist, 
preparation  and 
environmental  im 
needed  for  this  pro 

The  demonstrati 
the  potential  of 
floating  marsh  to  \i 
(Panicum  hemitomin 
using  three  methoc  s 
combinations  therepf: 
maidencane  into 
inducing  growth 
and  (3)  inducing 
reduction  of  mamnial 
project  directly  im 
of  fresh  marsh  wi 
part  of  the  Penchan  t 
Terrebonne  Parish 
benefits  of  developing 
tools  to  restore  a 
thin-mat  mcu-sh  exci'ed 
negatively  impactii  g 

The  Notice  of  Fir 
Significant  Impact 
forwarded  to  the  Ei 
Protection  Agency 
federal,  state,  and 
interested  parties, 
r.opies  of  the  PONS 


As 


CONTACT: 
State 
Natural  Resources 

3737  Government 
Louisiana  71302; 
-7751. 

W:  The 
assessment  of  the 
aption  indicates  that 

cause  significant 
i^ational  impacts  on 
a  result  of  these 
Gohmert,  State 
determined  that 
retiew  of  an 

statement  is  not 
ect. 
project  will  test 
restoring  thin-mat 

ick-mat  maidencane 
floating  marsh 
and  all  possible 

(1)  Transplanting 
thin-mat  marsh,  (2) 
through  fertilization, 
gr  )wth  through 

ian  gra.'.ing.  The 
^acts  less  than  4  acres 
the  northwestern 
Basin  in 
The  potential 
management 
e  area  of  existing 

the  risk  of 
less  than  4  acres, 
ding  of  No 
FONSI)  has  been 
vironmentdl 
md  to  various 
agencies  ajid 
limited  number  of 
are  available  to  fill 


the 


til  in 


li  )cal 


single  copy  requests  at  the  above 
address.  Basic  data  collected  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  imtil  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Donald  W.  Gohmert, 

State  Conservationist. 

[PR  Doc.  00-5269  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  3410-16-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS). 

ACTION:  Notice  of  availability  of 
proposed  changes  in  section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  comment. 

SUMMARY:  h  is  the  intention  of  NRCS  in 
Indiana  to  issue  a  revised  conservation 
practice  standard  in  Section  IV  of  the 
FOTG.  The  revised  standard  is  Filter 
Strip  (Code  393).  This  practice  may  be 
used  in  conservation  systems  that  treat 
highly  erodible  land. 

DATES:  Comments  will  be  received  on  or 
before  April  15,  2000. 

ADDRESSES:  Address  all  requests  and 
comments  to  John  C.  Tippie,  Acting 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  wn-itten  request. 
You  may  submit  electronic  requests  and 
comments  to  joe.gasperi@in.usda.gov 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Tippie,  317-290-3200. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  thai  revisions  made  after' 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  'Jie 
NRCS  in  Indiana  will  receive  conunents 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  N'RCS  in  Indiana 
regarding  disposition  of  those  comments 


and  a  final  determination  of  changes 
will  be  made. 

Dated:  Februar>-  22,  2000. 

John  C.  Tippie, 

Acting  State  Conservationist,  Indianapolis, 
Indiana. 

|FR  Doc.  00-5362  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  34ia-16-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Revision  of  a 
Currently  Approved  informatiori 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service.  USDA. 

ACTION:  Proposed  collection;  comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  RBS'  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  the  Intermediary  Relending 
Program  (IRP). 

DATES:  Comments  on  this  notice  must  be 
received  by  May  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
Wayne  Stansber>',  Loan  Specialist,  Rural 
Business-Cooperative  Service,  USDA, 
STOP  3225,  Washington,  DC  20250, 
Telephone:  (202)  720-6819. 
SUPPLEMENTARY  INFORMATION: 

Title:  RBS/Intermediary  Relending 
Program. 

UMB  Number:  0570-0021. 

Expiration  Date  of  Approval:  April  30, 
2000. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  The  objective  of  the 
Intermediary  Relending  Program  (IRP)  is 
to  improve  community  facilities  and 
employment  opportunities  and  increase 
economic  activity  in  rural  areas  by 
financing  business  facilities  and 
community  development.  This  purpose 
is  achieved  through  loans  made  by  the 
Rural  Business-Cooperative  Service 
(RBS)  to  intermediaries  that  establish 
programs  for  the  purpose  of  providing 
loans  to  ultimate  recipients  for  business 
facilities  and  community  development. 
The  regulations  contain  various 
requirements  for  information  from  the 
intermediaries  and  some  requirements 
may  cause  tlie  intermediary  to  seek 
information  from  ultimate  recipients. 
The  information  requested  is  necessary 
ibr  RBS  to  be  able  to  process 
applications  in  a  responsible  maimer, 
make  prudent  credit  and  program 
decisions,  and  effectively  monitor  the 
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intermediaries'  activities  to  protect  the 
Government's  financial  interest  and 
ensure  that  hinds  obtained  from  the 
Government  are  used  appropriately.  It 
includes  information  to  identify  the 
intermediary,  describe  the 
intermediary's  experience  and  expertise, 
describe  how  the  intermediary  will 
operate  its  revolving  loan  fund,  provide 
for  debt  instriiments,  loan  agreements, 
and  security,  and  other  material 
necessary  for  prudent  credit  decisions 
and  reasonable  program  monitoring. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3.72  hours  per 
response. 

Respondents:  Non-profit  corporations, 
public  agencies,  and  cooperatives. 

Estimated  number  of  Respondents: 
160. 

Estimated  number  of  responses  per 
respondent:  30.35. 

Estimated  total  annual  burden  on 
respondents:  16,930  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Cheryl  Thompson, 
at  (202)  692-0043. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assvunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Cheryl 
Thompson,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture,  Riual  Development, 
STOP  0742,  Washington,  DC  20250.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  February  25.  2000. 
Dayton  I.  Watkins. 

Administrator.  Ruml  Business-Cooperative 
Service. 

[FR  Doc.  00-5272  Filed  3-3-00;  8:45  am] 
BtLUNG  CODE  3410-XY-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  March  21,  2000,  9  a.m..  Room 
3884.  in  the  Herbert  C.  Hoover  Building, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW, 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
implementation  of  the  Export 
Administration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 

Public  Session 

1 .  Opening  remarks  by  the 
Chairperson. 

2.  I^esentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulatory 
revisions. 

4.  Update  on  BXA  policies  under 
review. 

5.  Discussion  of  electronic  submission 
of  license  applications  and  supporting 
documentation. 

6.  Discussion  of  BXA  compUance 
initiatives. 

7.  Discussion  of  encryption 
regulations. 

Closed  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  neither  required  nor 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  BXA— MS:  3876,  14th  St.  & 
Constitution  Ave.,  NW,  U.S.  Department 
of  Commerce,  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
-the  delegate  of  the  General  Counsel, 
formally  determined  on  January  12, 
1999.  pursuant  to  Section  10(d)  of  the 


Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  U.S. 
Department  of  Commerce,  Washington. 
DC.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  February  29,  2000. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  00-5366  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  SSIO-^S-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Extension  of  Time  Limit  for  Final 
Results  of  Expedited  Five- Year 
Reviews 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  expedited  five-year 
("Simset")  reviews. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  eight 
expedited  sunset  reviews  initiated  on 
November  2.  1999  (64  FR  59160) 
covering  various  antidumping  duty 
orders.  Based  on  adequate  responses 
from  domestic  interested  parties  and 
inadequate  responses  from  respondent 
interested  parties,  the  Department  is 
conducting  expedited  sunset  reviews  to 
determine  whether  revocation  of  the 
antidumping  duty  orders  would  be 
likely  to  lead  to  continuation  of 
recurrence  of  diunping.  As  a  result  of 
these  extensions,  the  Department 
intends  to  issue  its  final  results  not  later 
than  May  30.  2000. 
EFFECTIVE  DATE:  March  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skinner, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
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751(c)(5«C)(v)  of 
as  amended  ("the 
may  treat  a  sunset 
extraordinarily  coin 
review  of  a  transit 
order  in  effect  on 


reviews  at  issue 
orders  within  the 
751(c)(6)(C)(ii)  of 
Department  has 
sunset  reviews  of 
antidumping  duty 
extraordinarily 


section 

Tariff  Act  of  1930, 
'Vet"),  the  Department 
review  as 
plicated  if  it  is  a 
on  order  (i.e.,  an 
anuary  1,  1995).  The 
cc  ncem  transition 
1  leaning  of  section 
1  tie  Act.  The 
d«  termined  that  the 
I  he  following 
orders  are 
cofiplicated: 


A-570-806     Silicon 

of  China  ("PRC") 
A-351-806     Silicon 
A-357-804     Silicon 
A-351-824 
A-570-828 
A-588-a23 

Japan 
A-583-820     Helical 

from  Taiwan 
A-570-822     Hehcal 

from  the  PRC 


Metal  from  the  People's 


Metal  from  Brazil 
Metal  from  Argentina 
Siliconjanganese  from  Brazil 
icon  anganese  from  the  PRC 
Cutting  Tools  from 


Sili 
Electri( 


Spring  Lock  Washers 
Spring  Lock  Washers 


Therefore,  the 
extending  the  time 
of  'he  final  results 
not  later  than  May 
accordance  with  section 
the  Act. 

Dated:  February  2^  2000 
Joseph  A.  Spetrini, 
Acting  Assistant  Secietaryfi 
Administration. 
(FR  Doc.  00-5372  Fifed 

BILLING  CODE  3S10-OS-I I 


Department  is 

limit  for  completion 
of  these  reviews  until 
30,  2000,  in 

751(c)(5)(B)  of 


'or  Import 
3-3-00;  8:45  am] 


DEPARTMENT  OF  COMMERCE 


idi. 


International  Trade  Administration 

(A-570-808;  A-583-B10] 

Chrome-Plated  Lug  Nuts  From  the 
People's  Republic  of  China  and 
Taiwan;  Final  Resiilts  of  Antidumping 
Duty  Sunset  Revidws: 

AGENCY:  hnport  Ac  ministration. 

International  Trad(  s  Administration, 

Department  of  Cor  imerce. 

ACTION:  Notice  of  f  nal  results  of 
sunset  reviews: 
nuts  from  the 
)f  China  and  Taiwan. 


antidumping  duty 
chrome-plated  lug 
People's  Republic 


SUMMARY:  On 

Department  of 
Department")  pub 
initiation  of  sunset 
antidumping  duty 
plated  lug  nuts  ("1 
People's  Republic 


Augiist  2.  1999,  the 
Coi^merce  ("the 

shed  the  notice  of 
reviews  of  the 
srders  on  chrome- 
ignuts")  from  the 
)f  China  ("China") 


and  Taiwan.  The  merchandise  covered 
by  these  orders  are  one-piece  and  two- 
piece  chrome-plated  and  nickel-plated 
lug  nuts.  On  the  basis  of  notices  of 
intent  to  participate  and  adequate 
substantive  comments  filed  on  behalf  of 
a  domestic  interested  party  emd 
inadequate  response  (in  these  cases,  no 
response)  from  respondent  interested 
parties,  we  determined  to  conduct 
expedited  reviews.  Based  on  our 
analysis  of  the  comments  received,  we 
find  that  revocation  of  the  antidumping 
duty  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  listed  below  in  the  section 
entitled  "Final  Results  of  Reviews." 
EFFECTIVE  DATE:  March  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  telephone: 
(202)  482-6397. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  review  is  being  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act").  The  Depcurtment's  procedures  for 
the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Coimtervailing  Duty 
Orders,  63  FR  13516  (March  20,  1998) 
("Sunset  Regulations")  and  19  CFR  Part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sanset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871  ' 
(April  16, 1998)  ("Sunset  Policy 
Bulletin"). 

Background 

On  August  2,  1999,  the  Department 
published  the  notice  of  initiation  of 
simset  reviews  of  the  antidumping  duty 
orders  on  lug  nuts  from  China  and 
Taiwan  (64  FR  41915).  The  Department 
received  Notices  of  Intent  to  Participate 
on  behalf  of  Consolidated  International 
Automotive,  Inc.  ("Consolidated")  on 
August  17,  1999.  within  the  deadhne 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  Consolidated 
claimed  interested  party  status  under 
section  771(9)(C)  of  the  Act.  as  U.S. 
manufacturers  of  lug  nuts.  We  received 
a  complete  substantive  response,  in  both 
the  Chinese  and  Taiwanese  reviews, 
from  Consolidated  on  September  1, 
1999,  within  the  30-day  deadline 


specified  in  the  Sunset  Regulations 
under  section  351.218(d){3)(i).  In  its 
substantive  responses.  Consolidated 
stated  that  it  was  the  petitioner  in  the 
original  investigations  of  lug  nuts  from 
China  and  Taiwan.  Furthermore, 
Consolidated  stated  that  it  had 
participated  in  all  phases  of  the 
investigation  and  administrative 
reviews  and  in  the  scope  proceedings  of 
lug  nuts  from  China  and  Taiwan.  We 
did  not  receive  a  substantive  response 
from  any  respondent  interested  party  to 
these  proceedings.  As  a  result,  pursuant 
to  19  CFR  351.218(e)(l)(ii)(C),  the 
Department  determined  to  conduct 
expedited,  120-day,  reviews  of  these 
orders. 

In  accordance  with  section 
751{c){5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  [i.e.,  an 
order  in  effect  on  January  1,  1995).  The 
reviews  at  issue  concern  transition 
orders  within  the  meaning  of  section 
751(c)(6)(C)(ii)  of  the  Act.  Therefore,  the 
Department  determined  that  the  sunset 
reviews  of  the  antidumping  duty  orders 
on  lug  nuts  from  China  and  Taiwan  are 
extraordinarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  these  reviews  until 
not  later  than  February  28,  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.' 

Scope  of  Review 

The  products  covered  by  these 
reviews  are  one-piece  and  two-piece 
chrome-plated  and  nickel-plated  lug 
nuts  from  China  and  Taiwan.  The 
subject  merchandise  includes  chrome- 
plated  and  nickel-plated  lug  nuts, 
finished  or  unfinished,  which  are  more 
than  11/16  inches  (17.45  millimeters)  in 
height  and  which  have  a  hexagonal  size 
of  at  least  3/4  inches  (19.05  millimeters) 
but  not  over  one  inch  (25.4  millimeters), 
plus  or  minus  1/16  of  an  inch  (1.59 
millimeters).  The  term  "unfinished" 
refers  to  unplated  and/or  unassembled 
chrome-plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles, 
and  trailers.  Excluded  from  the  orders 
are  zinc-plated  lug  nuts,  finished  or 
unfinished,  stainless  steel  capped  lug 
nuts,  and  chrome-plated  lock  nuts.  The 
merchandise  under  review  is  currently 
classifiable  under  item  7318.16.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 


'  See  Extension  of  Time  Limit  for  Final  Results  of 
Five- Year  Reviews,  64  FR  621(i7  (November  15, 
1999). 
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written  description  of  the  subject 
merchandise  remains  dispositive. 


The  Department  has  made  several 
scope  rulings  on  the  subject 
merchandise  from  China  and  Taiwan. 


The  following  products  were 
determined  to  be  within  the  scope  of  the 
order: 


Product  within  scope 


Importer 

Consolidated  International  

Consolidated  International  Automotive,  Inc 
Wheel  Plus,  Inc 


Citation 


Certain  hex  size  nuts 

Certain  nickel-plated  lug  nuts 

Imported  zinc-plated  lug  nuts  which  are  chrome-plated  in  the 
United  States. 


59  FR  54888 

62  FR  9176. 

63  FR  59544 


These  reviews  cover  all  imports  from 
all  manufacturers  and  exporters  of  lug 
nuts  from  China  and  Taiwan. 

Analysis  of  Cominents  Received 

All  issues  raised  in  these  cases  by 
parties  to  these  sunset  reviews  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  ("Decision  Memo") 
from  Jeffrey  A.  May,  Director,  Office  of 
Policy,  Import  Administration,  to  Joseph 
A.  Spetrini,  Acting  Assistant  Secretary 
for  Import  Administration,  dated 
February  28,  2000  which  is  hereby 
adopted  and  incorporated  by  reference 
into  this  notice.  The  issues  discussed  in 
the  attached  Decision  Memo  include  the 
likelihood  of  continuation  or  reciurence 
of  dumping  and  the  magnitude  of  the 
margin  likely  to  prevail  were  the  orders 
revoked.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  these 
reviews  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 
import^admin/records/frn/,  under  the 
heading  "China  PRC"  and  "Taiwan." 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Final  Results  of  Reviews 

We  determine  that  revocation  of  the 
antidumping  duty  orders  on  lug  nuts 
from  China  and  Taiwan  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


AU  Others 


Margin 
(percent) 


6.93 


Chinese  Manufacturers/Exporters: 
China  National  Machinery  and 
Equipment  Import  and  Export 
Corporation,    Jiangsu    Com- 
pany Ltd 

All  Others  

Taiwanese  Manufacturers/Export- 
ers: 
Gourmet    Equipment    (Taiwan) 

Corp  

San    Shing    Hardware    Works 
Co.,  Ltd 


Margin 
(percent) 


42.42 
42.42 


6.47 
10.67 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
{woprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(c),  752,  and 
777(i)(l)oftheAct. 

Dated:  February  28,  2000. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-5368  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-803] 

Light-Walled  Welded  Rectangular 
Carbon  Steel  Tubing  From  Taiwan; 
Corrected  Final  Results  of  Expedited 
Sunset  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  correction  to  final 
results  of  expedited  sunset  review:  light- 
walled  welded  rectangular  carbon  steel 
tubing  from  Taiwan. 

summary:  On  December  3,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  the  final  results  of  the  sunset 
review  of  the  antidumping  duty  order 
on  light-walled  welded  rectangular 


carbon  steel  tubing  from  Taiwan. ^ 
Subsequent  to  the  publication  of  the 
final  results,  we  identified  an 
inadvertent  error  in  the  "Scope"  section 
of  the  notice.  Therefore,  we  are 
correcting  and  clarifying  this 
inadvertent  error. 

The  error  lies  in  the  first  sentence  of 
the  scope  section:  "The  merchandise 
subject  to  this  antidumping  duty  order 
is  Taiwanese  light-walled  welded 
carbon  steel  tubing  of  rectangular 
(including  square)  cross-section,  having 
a  wall  thickness  of  not  less  than  0.065 
inches,  and  0.375  inches  or  more,  but 
not  over  4.5  inches  in  outside 
diameter."  This  sentence  should  be 
replaced  with:  "The  merchandise 
covered  by  the  antidumping  duty  order 
on  Taiwan  includes  shipments  of  light- 
walled  welded  carbon  steel  pipes  and 
tubes  of  rectangular  (including  square) 
cross-section  having  a  wall  thickness  of 
less  than  0.156  inch."  2 

EFFECTIVE  DATE:  December  3,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.  Washington,  D.C.  20230: 
telephone  (202)  482-1930  and  (202) 
482-1560.  respectively. 

This  correction  is  issued  and 
published  in  accordance  with  sections 
751(h)  and  777(i)  of  the  Act. 

Dated:  February  28,  2000. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary-  for  Import 
Administration. 
|FR  Doc.  00-5371  Filed  3-3-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


•  See  Final  Hesults  of  Expedited  Sunset  Re\iew: 
Light-Walled  Welded  Rectangular  Carbon  Steel 
Tubing  from  Taiwan,  64  FR  67871  (December  3. 
1999). 

'  See  Ught-Walled  Rectangular  Carbon  Steel 
Tubing  from  Taiwan;  Final  Results  of  Antidumping 
Duty  Administratis  Review.  57  FR  24464  dune  9. 
1992). 
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DEPARTMENT  01  -  COMMERCE 

International  Traoa  Administration 
[A-588-810] 

Mechanical  Tranaler  Presses  From 
Japan:  PrelimlnaiV  Results  and 
Recisslon  in  Part  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Aominlstration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results 
and  Recission  in  Piart  of  Antidimiping 
Duty  Administrative  Review: 
Mechanical  Transfer  Presses  from  Japan. 


SUMMARY:  The  De^ 
(the  Department)  ij 
administrative  re' 
antidumping  duty 
transfer  presses  (1 


ent  of  Commerce 
conducting  an 
ew  of  the  ■ 
rder  on  ifiechanical 
s)  from  Japan  in 


response  to  a  requfst  by  petitioner, 
Verson  Division  of  Allied  Products 
Corp.  This  review  covers  shipments  of 
this  merchandise  w  the  United  States 
during  the  period  if  February  1, 1998 
through  January  31,  1999. 

We  nave  prefimi  narily  determined 
that  sales  have  not  been  made  below 
normal  value  (NV)  If  these  preliminary 
results  are  adopted  in  our  final  results, 
we  will  instruct  thu  U.S.  Customs 
Service  to  liquidati  s  entries  without 
regard  to  antidumping  duties. 

Interested  partief  are  invited  to 
comment  on  these  t>reliminary  results, 
argument  are 
with  each  argiiment 
e  issue  and  (2)  a 
e  argument. 
6,  2000. 
AT10N  CONTACT: 
aureen  Flannery, 
tervailing  Duty 

Administration, 
Administration, 


Parties  who  submi 
requested  to  subm 
(1)  a  statement  of 
brief  summary  of 
EFFECTIVE  DATE:  M 
FOR  FURTHER  INFORl 
Michael  Strollo  or 
Antidumping/Co 
Enforcement,  Imp 
International  Trad< 
U.S.  Department  o 


Street  and  Constitu  tion  Avenue,  ^fW 
Washington  DC  20: 130;  telephone  (202) 
482-5255  or  (202) ^82-3020, 
respectively. 


Applicable  Statute 

Unless  otherwise 
citations  to  the  stat  jte 
the  provisions  effedti 
the  effective  date  o 
made  to  the  Tariff 
by  the  Uruguay  Ro^nd 
In  addition,  imless 
all  citations  to  the 
regulations  are  to 
codified  at  19  CFR 


Background 

The  Department 
Federal  Register  ar 


Commerce,  14th 


indicated,  all 

are  references  to 
ve  January  1,  1995, 
the  amendments 
i  let  of  1930  (the  Act) 
Agreements  Act. 
otherwise  indicated, 
)epartment's 
provisions 
aart  351  (1999). 


tie 


)ublished  in  the 
antidimiping  duty 


order  on  MTPs  from  Japan  on  February 
16, 1990  (55  FR  5642).  On  February  26, 
1999,  the  Department  received  a  timely 
request  from  petitioner  to  conduct  an 
administrative  review  pursuant  to 
section  351.213(b)  of  the  Department's 
regulations.  We  initiated  an 
administrative  review  covering  three 
exporters:  Hitachi  Zosen  Corporation 
(Hitachi  Zosen),  Ishikawajima-Harima 
Heavy  Industries,  Ltd.  (EHI),  and 
Komatsu,  Ltd  (Komatsu).  We  published 
a  notice  of  initiation  of  this 
antidimiping  duty  administrative  review 
on  MTPs  on  March  29,  1999  (64  FR 
14860). 

Due  to  extraordinarily  complicated 
issues  in  this  case,  the  Department 
extended  the  deadline  for  completion  of 
this  antidumping  duty  administrative 
review  on  October  11, 1999.  See 
Mechanical  Transfer  Presses  from 
Japan:  Extension  of  Time  Limits  for  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  64  FR 
57862  (October  27,  1999). 

Preliminary  Recission  in  Part  of 
Antidumping  Administrative  Review 

On  April  12,  1999,  we  received  a 
letter  from  Hitachi  Zosen  indicating  that 
there  were  no  entries  of  subject 
merchandise  during  the  period  of 
review  (POR).  On  June  28, 1999,  the 
petitioner  withdrew  its  request  for  an 
administrative  review  with  respect  to 
IHI.  On  August  25,  1999,  we  requested 
that  the  U.S.  Customs  Service  (Customs) 
contact  us  if  they  were  suspending 
liquidation  of  entries  of  the  subject 
merchandise  from  Hitachi  Zosen.  We 
have  received  no  such  response. 
Therefore,  we  conclude  that  there  have 
been  no  entries  of  subject  merchandise 
made  by  Hitachi  Zosen,  and  thus,  are 
preliminarily  rescinding  the  review 
with  respect  to  Hitachi  Zosen  and  IHI. 

Scope  of  Review 

Imports  covered  by  this  review 
include  MTPs  currently  classfiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
piuposes  only.  The  written  description 
of  the  scope  of  this  order  is  dispositive. 

The  term  "mechanical  transfer 
presses"  refers  to  automatic  metal- 
forming  machine  tools  with  multiple  die 
stations  in  which  the  work  piece  is 
moved  from  station  to  station  by  a 
transfer  mechanism  designed  as  an 
integral  part  of  the  press  and 
synchronized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 
be  imported  assembled  or  unassembled. 


This  review  does  not  cover  certain  parts 
and  accessories,  which  were  determined 
to  be  outside  the  scope  of  the  order.  (See 
"Final  Scope  Ruling  on  Spare  and 
Replacement  Parts,"  U.S.  Department  of 
Commerce,  March  20, 1992;  and  "Final 
Scope  Ruling  on  the  Antidimiping  Duty 
Order  on  Mechanical  Transfer  Presses 
(MTPs)  from  Japan:  Request  by 
Komatsu,  Ltd.,"  U.S.  Department  of 
Commerce,  October  3, 1996.) 

This  review  covers  one  manufacturer 
of  MTPs,  and  the  period  Februeuy  1, 
1998  through  January  31, 1999. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  Komatsu  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufactiirer's  facilities  and  the 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  reports. 

Normal  Value  Comparisons 

To  determine  whether  respondent's 
sales  of  the  subject  merchandise  to  the 
United  States  were  made  at  less  than 
NV,  we  compared  its  United  States  price 
to  NV,  as  described  in  the  "United 
States  Price"  and  "Normal  Value" 
sections  of  this  notice. 

United  States  Price 

For  United  States  price,  we  calculated 
an  export  price  (EP)  in  accordance  with 
section  772(a)  of  the  Act.  However, 
because  the  subject  merchandise  was 
sold  by  Komatsu  directly  to  imaffiliated 
purchasers  in  Japan  prior  to  importation 
into  the  United  States  by  Komatsu's 
wholly-owned  subsidiary,  we  have  used 
the  price  paid  by  the  unaffiliated 
purchaser  in  Japan.  Constructed  export 
price  was  not  otherwise  warranted  by 
facts  on  the  record. 

We  calculated  EP  for  Komatsu  based 
on  packed,  prepaid  or  delivered  prices 
to  customers  in  the  United  States.  We 
made  deductions  from  the  starting  price 
for  foreign  inland  freight  and  inland 
insurance,  and,  where  appropriate, 
brokerage  and  handling,  international 
freight,  installation,  supervision,  and 
U.S.  Customs  duties  in  accordance  with 
section  772(c)(2)  of  the  Act. 

Normal  Value 

We  preliminarily  determine  that  the 
use  of  constructed  value  (CV)  is 
warranted  to  calculate  NV  for  Komatsu, 
in  accordance  with  section  773(a)(4)  of 
the  Act.  While  the  home  market  is 
viable,  sales  made  to  the  United  States 
do  not  permit  proper  price-to-price 
comparisons  with  sales  made  in  the 
home  market. 
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Komatsu  asserts  that  home,  third 
country,  and  U.S.  market  products  are 
distinguished  by  the  many  differences 
in  specifications  between  the  various 
presses,  and  that  no  merchandise  sold 
in  the  home  market  or  to  a  third  country 
is  identical  or  similar  to  the 
merchandise  sold  to  the  United  States. 

Petitioner  argues  that  presses  may  be 
sufficiently  similar  to  allow  for  price-to- 
price  comparisons  because  they  are  all 
automotive  metal-forming  machine  tools 
with  multiple  die  stations. 

On  July  1,  1999,  the  Department 
requested  additioneJ  cost  information 
from  Komatsu.  In  response  to  this 
request,  Komatsu  placed  additional 
information  on  the  record  with  respect 
to  its  variable  cost  of  manufacturing 
(VCOM)  for  its  home  market  sales. 
Based  on  the  information  provided  in 
this  response,  we  asked  Komatsu  to 
answer  section  B  of  the  Department's 
questionnaire  so  that  we  might 
determine  if  any  home  market  sales 
were  wdthin  the  20  percent  difference  in 
merchandise  (DIFMER)  threshold  that 
we  use  to  determine  whether  sales 
might  be  compared. 

Based  on  the  information  provided  in 
Komatsu's  section  B  and  the  revisions  of 
Komatsu's  variable  cost  of 


manufacturing  presented  to  us  at 
verification,  we  have  concluded  that  a 
price-to-price  comparison  is  not 
feasible.  MTPs  are  made  to  each 
customer's  specifications,  resulting  in 
significant  differences  among  machines. 
In  addition,  for  all  the  sales  we  found 
to  be  contemporaneous  matches,  we 
found  the  DIFMER's  to  be  greater  than 
the  20%  allowable  under  Policy  Bulletin 
92.2.  See  Memorandum  from  Mike 
StroUo  to  Edward  Yang  through 
Maureen  Flannery:  Decision 
Memorandum  Regarding  the  Use  of  a 
Price-to-Price  Comparison  vs. 
Constructed  Value  in  the  1998-1999 
Administrative  Review  of  Mechanical 
Transfer  Presses  (Decision 
Memorandum),  dated  February  28, 
2000.  Therefore,  we  have  resorted  to  the 
use  of  CV. 

We  note  that,  in  past  proceedings 
involving  large,  custom-built  capital 
equipment,  including  prior  reviews  of 
this  order,  we  have  normally  resorted  to 
CV.  (See,  e.g..  Large  Power  Transformers 
from  France:  Final  Result  of 
Antidumping  Administrative  Review,  61 
FR  40403.  dated  August  2,  1996;  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 


Thereof  Whether  Assembled  or 
Unassembled,  from  Japan,  61  FR  38139, 
dated  July  23, 1996;  and  Mechanical 
Transfer  Presses  from  Japan:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  63  FR  37331, 
dated  July  10.  1998.) 

CV  consists  of  the  costs  of  design  and 
engineering,  the  cost  of  materials,  direct 
labor  cost,  variable  overhead,  fixed 
overhead,  direct  selling  expenses, 
indirect  selling  expenses,  general  and 
administrative  expenses,  including 
interest  expense,  and  profit.  We  used 
packing  costs  for  merchandise  exported 
to  the  United  States.  We  made  a 
cinnmistance  of  sale  adjustment  by 
deducting  ft-om  CV  home  market  direct 
selling  expenses  (i.e.,  warranties  and 
credit)  and  adding  to  CV  U.S.  direct 
selling  expenses  (i.e.,  warranties,  credit, 
and  commissions).  In  addition,  we  made 
a  circumstance-of-sale  adjustment  by 
offsetting  commission  expense  incurred 
on  sales  to  the  United  States  to  the 
extent  of  indirect  selling  expenses 
incurred  in  the  home  market. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/ 
exporter 


Komatsu,  Ltd 


Time  period 


02/01/98-01/31/99 


Margin 
(percent) 


0.00 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  in  accordance  with 
19  CFR  351.310(c).  Any  hearing,  if 
requested,  will  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  die  date  of  publication  of  this  notice 
in  accordance  with  19  CFR 
351.309(c)(l)(ii).  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
35  days  after  the  date  of  pubhcation. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  not  later  than  120  days  after 
the  date  of  publication  of  this  notice. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 


Furthermore,  the  following  deposit 
rate  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  MTPs  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consvunption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(C)  of  the  Act:  (1)  for 
Komatsu,  the  cash  deposit  rate  will  be 
the  rate  established  in  the  final  results 
of  this  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 
for  the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufactiuer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  subject  merchandise;  and  (4)  for  all 
other  producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the  LTFV 
investigation,  which  is  14.51  percent. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Mechanical 


Transfer  Presses  from  Japan,  dated 
September  15,  1997. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  issued  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  (19 
U.S.C.  1675(a)(1)  and  19  U.S.C 
1677f(i)(l)). 


11766 


Fedfiral  Register /Vol.  65,  No.  44 /Monday,  March  6.  2000 /Notices 


Dated:  February  2^,  2000. 
Joseph  A.  Spetrini 

Acting  Assistant  Secretary  fi 

Administration. 

[FR  Doc.  00-5369  Filed 

BILLING  CODE  3S10-OS-  > 


'or  Import 
3-3-00:  8:45  ami 


DEPARTMENT  Of^  COMMERCE 
International  Trade  Administration 

[A-583-816] 

Notice  of  Postpor  ement  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain 
Stainless  Steel  Bi|tt-weld  Pipe  Fittings 
from  Taiwan 


agency:  Import 
International  Tradfe 
Department  of  Coi|mierce 
ACTION:  Notice  of 
preliminary  result:  i 
administrative 


Administration, 
Administration, 


J  ostponement  of 
of  antidumping  duty 


<  rev  ew 


EFFECTIVE  DATE:  M  irch  6.  2000 


INFOR  MATION  i 


FOR  FURTHER 
Doreen  Chen  or  Rdbert 
IX,  DAS  Group  III, 
Administration 
Administration, 
Commerce,  14th  Street 
Avenue  NfW,  Wash  ingt 
telephone  (202)  48  2-0408 
482-3434,  respectively 


CONTACT: 
BoUing,  Office 
Import 
International  Trade 
Department  of 
and  Constitution 
on,  DC  20230; 
and  (202) 


US 


Th3 


POSTPONEMENT  OF 
DETERMINATION: 

Commerce  (the 
postponing  the 
the  antidumping  a 
of  Certain  Stainlesi 
Fittings  (SSBWPF) 
deadline  for  issuin  > 
results  in  this  adm 
now  June  28,  2000 
On  July  29,  1999, 
initiated  this  admi:  i 
setting  February  2^ 
issuing  the  prelimi  q 
review.  See  Initiation 
and  Countervailing 
Reviews  and  Reqm  sts  ft 
Part,  64  FR  41075 
January  31,  2000 
a  supplemental 
respondent,  Ta 
Pipe,  Ltd.  (Ta  Chei^) 
2000.  Ta  Chen 
time  to  respond  to 
supplemental 
February  14,  2000 
On  February  11,2000 
Chen  an  extension 
to  respond  to  our 
questionnaire.  Further 
stated  in  the  Febru  uy 
memorandum  fron 


l>RELIMINARY 
Department  of 
Detartment)  is 
pre  liminary  results  in 
I  iministrative  review 
Steel  Butt-weld  Pipe 
from  Taiwan.  The 
I  the  preliminary 
nistrative  review  is 


tie 


Ch(  n 


reqi  est 


the  Department 
istrative  review. 
1999  as  the  date  for 
ary  results  of  the 

of  Antidumping 
Duty  Administrative 
or  Revocation  in 
uly  29.  1999).  On 
Department  issued 
questionnaire  to  the 
Stainless  Steel 
On  February  2 , 
ed  an  extension  of 
he  Department's 
ques  ionnaire  from 

o  March  15,  2000. 
we  granted  Ta 
until  March  3.  2000 
s  ipplemental 

for  the  reasons 
24. 2000 
Edward  Yang  to 


Joseph  Spetrini:  Extension  of  Time  Limit 
for  the  Administrative  Review  of  Certain 
Stainless  Steel  Butt-Weld  Pipe  Fittings 
from  Taiwan,  we  determine  that  it  is  not 
practicable  to  complete  the  review 
within  the  normal  time  frame  and  are 
therefore  extending  the  time  limit  for 
the  preliminary  results  of  the 
administrative  review  of  SSBWPF  from 
Taiwan  by  120  days,  in  accordance  with 
section  751(a)(3)  of  the  Tariff  Act  of 
1930,  as  amended. 

The  date  for  issuing  the  preliminary 
results  is  moved  from  February  29,  2000 
to  June  28,  2000. 

Dated:  February  23,  2000. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 

Enforcement  Group  HI. 

[FR  Doc.  00-5370  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-588-702,  A-580-813,  and  A-583-816] 

Continuation  of  Antidumping  Duty 
Orders:  Certain  Stainless  Steel  Butt- 
Weld  Pipe  and  Tube  Fittings  From 
Japan,  South  Korea,  and  Taiwan. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
antidiunping  duty  orders:  certain 
stainless  steel  butt-weld  pipe  and  tube 
fittings  from  Japan,  South  Korea,  and 
Taiwan. 

SUMMARY:  On  February  4,  1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
orders  on  certain  stainless  steel  butt- 
weld  pipe  and  tube  fittings  ("pipe  and 
tube  fittings")  from  Japan,  South  Korea 
("Korea"),  and  Taiwan  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  (65  FR  5604).  On  February  24, 
2000.  the  International  Trade 
Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidumping  duty  orders  on  pipe  and 
tube  fittings  from  Japan,  Korea,  and 
Taiwan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (65  FR  9298).  Therefore,  pursuant 
to  19  CFR  351.218(f)(4),  the  Department 
is  publishing  notice  of  the  continuation 
of  the  antidumping  duty  orders  on  pipe 


and  tube  fittings  from  Japan,  Korea,  and 
Taiwan. 

EFFECTIVE  DATE:  March  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1,  1999,  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  of  the 
antidumping  duty  orders  on  pipe  and 
tube  fittings  from  Japan,  Korea,  and 
Taiwan  piu-suant  to  section  751(c)  of  the 
Act  (64  FR  35588  and  64  FR  35691, 
respectively).  As  a  result  of  its  reviews, 
the  Department  found  that  revocation  of 
the  antidumping  duty  orders  would 
likely  lead  to  continuation  or  recurrence 
of  dumping  and  notified  the 
Commission  of  the  magnitude  of  the 
margins  likely  to  prevail  were  the  orders 
to  be  revoked  (See  Final  Results  of 
Expedited  Sunset  Reviews:  Certain 
Stainless  Steel  Butt- Weld  Pipe  and  Tube 
Fittings  From  Japan,  South  Korea,  and 
Taiwan,  65  FR  5604  (February  4,  2000). 

On  February  24,  2000,  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act,  diat  revocation 
of  the  antidumping  duty  orders  on  pipe 
and  tube  fittings  from  Japan,  Korea,  and 
Taiwan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (See  Certain  Stainless  Steel  Butt- 
Weld  Pipe  and  Tube  Fittings  From 
Japan,  South  Korea,  and  Taiwan,  65  FR 
9298  (February  24,  2000)  and  USITC 
Pub.  3263,  Investigations  Nos.  731-TA- 
376,  563,  and  564  (Review)  (February 
2000). 

Scope 

The  products  covered  by  these  orders 
include  certain  stainless  steel  butt-weld 
pipe  and  tube  fittings.  These  fittings  are 
used  in  piping  systems  for  chemical 
plants,  pharmaceutical  plants,  food 
processing  facilities,  waste  treatment 
facilities,  semiconductor  equipment 
applications,  nuclear  power  plants  and 
other  areas.  The  subject  merchandise  are 
ciurently  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  item  number 
7307.23.00.00.  The  HTSUS  item  number 
is  provided  for  convenience  and 
customs  purposes.  The  v\rritten 
description  remains  dispositive. 
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With  respect  to  the  order  on  subject 
imports  from  Japan  and  Taiwan,  the 


Department  has  made  several  scope 
rulings.  The  following  products  were 


determined  to  be  within  the  scope  of  the 
orders: 


Product  within  scope 

Importer 

Citation 

Qiinarrloan  nr  iiltrAPiPAD  ninp  fittinn^  from  .lr)nf)n 

Benkan  Corooration  

56  FR  1801  (January  17,  1991). 

A774  type  stainless  steel  pipe  fittings  from  Taiwan  

Cast  butt-weld  Dioe  fittinas  from  Taiwan  

Tachia  Yung  Ho  

Eckstrom  Industries 

58  FR  28556  (May  14,  1993). 

Eckstrom   Ind.   v.    United  States,   Court   No.   97-10- 

» 

01913,  Slip.  Op,.  99-99  (Ct.  Infl  Trade  Sept.  20. 
1999).^ 

1  The  Court  of  International  Trade  affimied  Commerce  decision  that  cast  butt-weld  pipe  fittings  are  within  the  scope  of  the  order.  We  note, 
however,  that  on  November  18,  1999,  Eckstrom  appealed  this  decision  to  the  Court  of  Appeals  for  the  Federal  Circuit,  Case  no.  00-1117.  That 
appeal  is  currently  pending. 

The  following  products  were  determined  to  be  outside  the  scope  of  the  orders: 


Product  outside  scope 


Certain  gasket  raised  face  seal  sleeves  and  certain 
stainless  steel  "fine-fit"  tube  fittings  imported  from 
Japan. 

Stainless  steel  tube  fittings  with  non-welded  end  connec- 
tion, and  other  products  from  Taiwan. 

Primet  joint  metal  seal  fittings  and  primet  joint  weld  fit- 
tings from  Japan. 

Sleeves  of  clean  vacuum  couplings  and  super-clean 
microfittings  from  Japan. 

Superclean  fittings  from  Japan 


Importer 


Fujikin  of  America,  Inc 

Top  Line  Process  Equip- 
ment Corporation. 
Daido  

Benkan 

Benkan  UCT  Corporation 


CKation 


60  FR  54213  (October  20,  1995). 

60  FR  54213  (October  20,  1995). 

61  FR  5533  (February  13,  1996). 
61  FR  5533  (February  13,  1996). 
61  FR  40194  (August  1,  1996). 


Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  these  antidumping 
duty  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  orders  on  pipe  and 
tube  fittings  from  Japan,  Korea,  and 
Taiwan.  The  Department  will  instruct 
the  U.S.  Customs  Service  to  continue  to 
collect  antidumping  duty  deposits  at  the 
rate  in  effect  at  the  time  of  entry  for  all 
imports  of  subject  merchandise.  The 
effective  date  of  continuation  of  these 
orders  will  be  the  date  of  publication  in 
the  Federal  Register  of  this  Notice  of 
Continuation.  Pm"suant  to  sections 
751(c)(2)  and  751(c)(6)  of  the  Act,  the 
Department  intends  to  initiate  the  next 
five-year  review  of  these  orders  not  later 
than  February  2005. 

Dated:  February  29,  2000. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-5373  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-054,  A-588-604] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  In 
Outside  Diameter,  and  Components 
Thereof,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

SUMMARY:  On  October  1, 1999,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  1997-98  administrative 
reviews  of  the  antidumping  duty  order 
on  tapered  roller  bearings  (TRBs)  and 
parts  thereof,  finished  and  unfinished, 
from  Japan  (A-588-604),  and  the 
antidumping  finding  on  TRBs,  four 
inches  or  less  in  outside  diameter,  and 
components  thereof,  from  Japan  (A- 
588-054)  (see  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  front  Japan,  and  Tapered 
Roller  Bearings,  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof,  from  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Intent  to 
Revoke  in  Part,  64  FR  53323 


{Preliminary  Results).  The  review  of  the 
A-588-054  finding  covers  two 
manufacturers/exporters  and  one 
reseller/ exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  October  1, 1997,  through 
September  30,  1998.  The  review  of  the 
A-588-604  order  covers  three 
manufacturers/exporters  and  the  period 
October  1,  1997.  through  September  30, 
1998.  Based  upon  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations.  The 
final  weighted-average  dumping 
margins  for  the  reviewed  firms  are  listed 
below  in  the  section  entitled  "Final 
Results  of  Reviews." 
EFFECTIVE  DATE:  March  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Arthur  (Koyo).  Charles 
Ranado  (NSK),  Deborah  Scott  (NTN  and 
Fuji),  or  Robert  James,  Office  of  AD/CVD 
Enforcement  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-6312.  (202)  482- 
3518,  or  (202)  482-2657,  respectively. 
SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  in  reference  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 


11768 


Federal  Register /Vol.  65,  No.  44 /Monday,  March  6.  2000 /Notices 


tu  the  Department 
19CFRpart  351 

Background 


s  regulations  refer  to 
(April  1,  1998). 


TRJs 


On  October  1 ,  1 
the  Federal  Registb: 

results  of  the  1997 
reviews  of  the 
and  Bnding  on 
Preliminary  Result 
interested  parties 
comment  on  the 
the  request  of 
we  held  a  public 
16,  1999.  The 
completed  these 
with  section  751 


)99,  we  published  in 
ir  the  preliminary 
98  administrative 
ant^umping  duty  order 
from  Japan  (see 
at  53323).  We  gave 
i  in  opportimity  to 
P  •eliminary  Results.  At 
certi  lin  interested  parties, 
h  earing  on  November 

it  has  now 
reviews  in  accordance 
the  Act. 


o 


:1a  5si 


(0 


piUc 


Scope  of  the  Revic  ws 

Imports  covered 
finding  are  sales 
inches  or  less  in 
assembled,  inclu 
assemblies  and  outer 
either  as  a  unit  or 
merchandise  is  c 
Harmonized  Tarifl 
numbers  8482.20. 

Imports  covered 
order  include  TRB 
finished  and  unfin  i 
flange,  take-up 
units  incorporatini 
housings  (except 
incorporating  tapered 
without  spindles 
automotive  use 
A-588-054  findini 
within  the  scope  o 
those  manufacture^ 
merchandise  is 
under  HTS  item 
8482.91.00,  8482 
8483.20.40,  8483 
8483.90.20,  8483. 
The  HTS  item  n 
both  the  A-588-0^ 
588-604  order  are 
convenience  and 
The  written 
dispositive. 

The  period  for 
October  1,  1997, 
1998.  The  review 
covers  TRB  sales 
exporters  (Koyo 
reseller/exporter  (F 
the  A-588-604 
bv  three  manu 
NTN,  and  NSK). 


by  the  A-588-054 

ot  entries  of  TRBs,  four 

01  itside  diameter  when 

d  ng  inner  race  or  cone 

races  or  cups,  sold 

I  eparately.  This 

ified  under 
Schedule  (HTS)  item 

and  8482.99.15. 
by  the  A-588-604 
5  and  parts  thereof, 
shed,  which  are 
cartridge,  and  hanger 
TRBs,  and  roller 
ow  blocks) 
rollers,  with  or 
1  vhether  or  not  for 
Prpducts  subject  to  the 
are  not  included 
this  order,  except 
by  NTN.  This 
ntly  classifiable 
numbers  8482.20.00, 
.15,8482.99.45, 
.80,  8483.30.80, 
30,  and  8483.90.80. 
unibers  listed  above  for 
finding  and  the  A- 
Drovided  for 
C  ustoms  purposes, 
remains 


1  cui  re 


.93 


.23 
.93 


descri  >tion 


e<  ch 


1997-98  review  is 
through  September  30, 
the  A-588-054  case 
two  manufacturers/ 
NSK)  and  one 
uji).  The  review  of 
covers  TRBs  sales 
factijrers/exporters  (Koyo, 


cfl 
b^ 
and 


cas3 


pirti 


Analysis  of  Comments 

All  issues  raised 
rebuttal  briefs  by 
administrative 
the  "Issues  and  De : 
(Decision  Memorandum) 
Spetrini,  Deputy 
Import  Administra 


Received 

in  the  case  and 
ies  to  this 
revilBW  are  addressed  in 
ision  Memorandum" 
from  Joseph  A. 
Assistant  Secretary', 
ion,  to  Robert  S. 


LaRussa,  Assistant  Secretary  for  Import 
Administration,  dated  February  28, 
2000,  which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  Main  Department  building  (B-099). 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  World  Wide  Web  at 

www.ita.doc.gov/import admin/ 

records/fm/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Duty  Absorption 

We  have  determined  that  duty 
absorption  has  occurred  with  respect  to 
the  following  firms  and  with  respect  to 
the  following  percentages  of  sales  which 
these  firms  made  through  their  U.S. 
affiliated  parties: 


For  the  A-588-054  case: 

Koyo  

NSK  

For  ttie  A-588-604  case: 

Koyo  

NSK  

NTN  


Percentage 
of  U.S.  affili- 
ates' sales 
with  dump- 
ing margins 


16.31 
19.55 

98.08 
24.86 
29.77 


For  a  discussion  of  our  determination 
with  respect  to  this  matter,  see  the 
"Duty  Absorption"  section  of  the 
Decision  Memorandum,  accessible  in  B- 
099  and  on  the  Web  at 

www.ita.doc.gov/import admin/ 

records/fin/. 

Use  of  Facts  Available 

For  a  discussion  of  comments  on  our 
application  of  facts  available,  see  the 
"Facts  Available"  section  of  the 
Decision  Memorandum,  which  is  on  file 
in  B-099  and  available  on  the  Web  at 

www.ita.doc.gov/import admin/ 

records/frn/.  See  also  Preliminary 
Results  at  53325. 

Revocation 

On  October  1,  1999,  we  published  in 
the  Preliminary  Results  our  notice  of 
intent  to  revoke  the  A-588-054 
antidumping  finding  in  part  with 
respect  to  Fuji.  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  intent  to  revoke  in  part.  Fuji 


submitted  comments  with  respect  to 
revocation. 

On  October  30, 1998,  Fuji  submitted 
a  request,  in  accordance  with  19  CFR 
351.222(e),  that  the  Department  revoke 
the  finding  covering  TRBs  from  Japan 
with  respect  to  its  sales  of  this 
merchandise.  In  accordance  with  19 
CFR  351.222(e),  this  request  was 
accompanied  by  certification  from  Fuji 
that  it  had  sold  the  subject  merchandise 
to  the  United  States  in  commercial 
quantities  at  not  less  than  normal  value 
(NV)  for  a  three-year  period  including 
the  current  review  period,'  and  would 
not  sell  subject  merchandise  at  less  than 
NV  in  the  future.  Fuji  also  agreed  to  its 
immediate  reinstatement  in  the  relevant 
antidumping  finding,  as  long  as  any 
firm  is  subject  to  the  finding,  if  the 
Department  concludes  that,  subsequent 
to  revocation,  it  sold  the  subject 
merchandise  at  less  than  NV. 

On  the  basis  of  Fuji's  three 
consecutive  years  of  exports  to  the 
United  States  of  subject  merchandise  in 
commercial  quantities  with  zero  or  de 
minimis  margins  and  the  lack  of  any 
indication  that  Fuji  will  sell  TRBs  at 
less  than  NV  in  the  future,  we  have 
determined  that  Fuji  is  not  likely  to  sell 
subject  merchandise  at  less  than  NV  in 
the  future.  Accordingly,  we  are  revoking 
the  A-588-054  finding  on  TRBs  from 
Japan  with  respect  to  Fuji.  See  also 
Fuji's  discussion  of  this  issue  and  the 
Department's  response  under 
"Revocation"  in  the  "Discussion  of  the 
Issues"  section  of  the  Decision 
Memorandimi,  accessible  in  B-099  and 
on  the  Web  at  vkrww.ita.doc.gov/ 
import admin/records/frn/. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  preliminary 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  Decision 
Memorandum,  accessible  in  B-099  and 
on  the  Web  at  www.ita.doc.gov/ 
import_admin/records/frn/. 


'  In  addition,  on  March  22.  1999  Fuji  provided 
information  to  the  Department  supporting  its  claim 
that  it  sold  TRBs  to  the  United  States  in  commercial 
quantities  during  this  three-year  period.  Thai 
submission  included  sales  information  for  the 
1996-97  POR,  during  which  the  Department  did  not 
conduct  a  review  of  Fuji  (see  footnote  2).  The 
information  provided  therein  is  consistent  with  the 
information  from  both  the  1995-96  and  current 
POR.  and  there  is  no  evidence  on  the  record  calling 
into  question  Fuji's  1996-97  estimated  sales 
information.  Additionally,  no  party  has  raised  this 
issue  during  the  current  review. 
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Final  Results  of  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  October  1.  1997 
through  September  30,  1998: 


Manufacturer/exporter 

Margin 
(percent) 

For  the  A-588-054  case: 

Fuji  

Kovo  Seii<o  

0.05 
10.50 

NSK  

For  the  A-588-604  case: 
Fuji  2 
Kovo  Seiko  

4.07 
23.36 

NSK  

NTN  

1.80 
17.58 

2  No  review  requested. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  exporter/importer- 
specific  assessment  rates.  With  respect 
to  both  export  price  and  constructed 
export  price  sales,  we  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer.  We 
will  direct  Customs  to  assess  the 
resulting  percentage  margins  against  the 
entered  Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  proceeding 
during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  TRBs  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above  except  that,  for 
firms  whose  weighted-average  margins 
are  less  than  0.5  percent  and,  therefore, 
de  minimis,  the  Department  shall 
require  no  deposit  of  estimated 
antidimiping  duties;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  conducted  by  the  Department, 


the  cash  deposit  rate  will  be  18.07 
percent  for  the  A-588-054  case,  and 
36.52  percent  for  the  A-588-604  case 
[see  Final  Results  of  Antidumping  Duty 
Administrative  Reviews;  Tapered  Roller 
Bearings,  Finished  and  Unfinished,  and 
Parts  Thereof,  from  Japan  and  Tapered 
Roller  Bearings,  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof  From  Japan,  58  FR  64720 
(December  9, 1993). 

The  cash  deposit  rate  has  been 
determined  on  the  basis  of  the  selling 
price  to  the  first  imaffiliated  U.S. 
customer.  For  appraisement  purposes, 
where  information  is  available,  the 
Department  will  use  the  entered  value 
of  the  merchandise  to  determine  the 
assessment  rate.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials,  or  conversion  to 
judicial  protective  order,  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  771(i)  of  the 
Act  and  19  CFR  351.213. 

Dated:  February  28.  2000. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  1 — Issues  in  Decision 
Memorandum 

Comments  and  Responses 

1.  Duty  Absorption 

2.  Facts  Available/Further 
Manufacturing 

3.  Revocation 

4.  Adjustments  to  Normal  Value 

5.  Adjustments  to  United  States  Price 

6.  Cost  of  Production  and  Constructed 
Value 


7.  Level  of  Trade 
8.,  Arm's-length  Test 

9.  Sample  Sales/High  Profit  Sales 

10.  Model  Match 

11.  Ministerial  Errors 

IFR  Doc.  00-5367  Filed  3-3-00;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adroinlstration 

Extension  of  Time  Period  to  Apply  for 
Membership  on  the  U.S.-Korea 
Committee  on  Business  Cooperation 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice. 

summary:  On  January  10,  2000,  the 
Department  of  Commerce  published  a 
notice  in  the  Federal  Register  (Vol.  65, 
No.  6,  Monday,  January  10,  2000,  page 
1357)  seeking  applications  for 
membership  on  the  U.S.  side  of  the 
U.S.-Korea  Committee  on  Business 
Cooperation  (CBC).  The  purpose  of  the 
CBC  is  to  make  reconunendations  to  the 
governments  of  the  United  Staties  and 
South  Korea  on  ways  to  facilitate 
stronger  commercial  ties  between  the 
U.S.  and  South  Korea.  This  is 
accomplished  by  undertaking  work 
programs,  reporting  on  the  results,  and 
presenting  written  recommendations  to 
the  two  governments.  The  CBC  is  co- 
chaired  by  the  U.S.  Secretary  of 
Commerce  and  the  South  Korean 
Minister  of  Commerce.  Industry'  and 
Energy.  Its  activities  are  undertaken  by 
an  equal  number  of  private  sector 
representatives  from  the  United  States 
and  South  Korea.  This  notice  extends 
the  time  to  apply  for  membership  on  the 
U.S.  private  sector  side  of  the  CBC  until 
March  31.  2000. 

Membership  Opportunity:  The  CBC 
will  expire  January'  1 ,  2001,  but  may  be 
renewed  upon  the  mutual  agreement  of 
the  U.S.  and  Korea.  Applications  are 
now  being  sought  for  U.S.  private  sector 
members  to  serve  beginning 
immediately  and  until  January'  1,  2001. 
Private  sector  members  will  serve  at  the 
discretion  of  the  Secretary  of  Commerce. 
They  are  expected  to  participate  fully  in 
defining  and  implementing  CBC  work 
programs,  reporting  on  the  results,  and 
presenting  written  recommendations  to 
the  two  governments.  It  is  expected  that 
private  sector  individuals  chosen  for  the 
CBC  will  attend  at  least  75%  of  CBC 
meetings,  which  are  held  alternately  in 
the  U.S.  and  South  Korea.  It  is  expected 
that  the  next  meeting  will  take  place  in 
Washington,  D.C. 

It  is  further  expected  that  the  U.S. 
private  sector  members  will  provide  a 
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appropriate 
both  markets;  and 
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addressing  specific 
making 
makers. 

Membership 
must  be: 

•  A  U.S.  citizen 
United  States;  and 

•  Not  a  registereti 
the  Foreign  Agents 
1938  (FARA). 

In  reviewing  eli 
Department  of 

•  Experience  in 
South  Korea; 

•  Readiness  to 
responsible  for 
CBC  will  be  active 

•  Contribution 


the  activities  of 
CBC.  The  tasks  of 
include,  but  not  be 
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owing: 

membership  list; 
organizational  matters  in 
meetings  of  the 
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ind  reports; 
administrative  duties 
b^ween  meetings;  and 
V  ritten  report  to  the 
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h  ilateral  commercial 
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travel,  living  and 
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the  operation  of  the 
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represer  tative  capacity 
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members  are  not 
employees. 
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cqmmercial 
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Korea; 
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sectpral  approaches  to 
problems,  and 
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company  size,  type 
demographics  an 
representation  in 

The  Department 
also  give  preferenc  t 
companies  involve  i 
and  services. 
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activities  in  which  the 
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CBC  diversity  (i.e. 
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traditional  under- 
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for  membership, 
bllowing:  (1)  Name 


and  title  of  the  individual  requesting 
consideration;  (2)  name  and  address  of 
the  company  or  organization  sponsoring 
each  individual;  (3)  company's  product 
or  service  line;  (4)  size  of  the  company; 
(5)  export  experience  and  major 
markets;  (6)  a  brief  statement  of  why 
each  candidate  should  be  considered  for 
membership  on  the  CBC;  (7)  the 
particular  segment  of  the  business 
community  each  candidate  would 
represent;  (8)  a  personal  resume;  and  (9) 
a  statement  signed  by  the  applicant  that 
he  or  she  is  a  U.S.  citizen  residing  in  the 
United  States  and  not  a  registered 
foreign  agent  under  FARA.  Up  to  two 
applicants  from  the  same  organization 
can  be  considered. 

DEADLINE:  The  earlier  notice  provided 
that  requests  needed  to  be  received  by 
the  Department  of  Commerce  not  later 
than  February  18,  2000.  This  notice 
extends  the  period  for  the  receipt  of 
applications  until  March  31,  2000. 
ADDRESSES:  Please  send  your  requests 
for  consideration  to  Philip  R.  Agress, 
Director.  Office  of  Korea  and  Southeast 
Asia,  U.S.  Department  of  Commerce, 
Room  2036,  14th  St.  and  Constitution 
Ave.,  N.W.,  Washington,  B.C.  20230,  fax 
(202) 482-4760. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Droker,  Director,  Korea  and 
Taiwan  Affairs,  U.S.  Department  of 
Commerce,  Room  2323,  14th  St.  and 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20230,  telephone  (202)  482-3876, 
fax  (202)  482-3316. 

Authority:  15  U.S.C.  1512. 

Dated:  February  28,  2000. 

Franklin  J.  Vargo, 

Deputy  Assistant  Secretary  for  Asia  and  the 
Pacific. 

[PR  Doc.  00-5335  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  3510-OA-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030100A] 

Soutliwest  Region  Family  of  Permit 
Forms;  Proposed  Information 
Collection;  Request  for  Comments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 


public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  5,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027,  14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrtunent(s)  and  instructions  should 
be  directed  to  Mr.  Alvin  Katekaru, 
NMFS  Pacific  Islands  Area  Office,  1601 
Kapiolani  Blvd.,  Suite  1110,  Honolulu, 
HI  96814,  telephone  808-973-2937;  or 
Jim  Morgan,  Long  Beach  Office, 
Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  908022,  (562)  980-4036. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

Federal  permits  are  required  for  four 
fisheries  (pelagics,  crustaceans, 
bottomfish,  and  precious  corals)  in  the 
western  Pacific  region  and  for  the 
coastal  pelagics  species  fisheries  off  the 
West  Coast.  All  these  fisheries  are 
managed  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  This  information  collection  covers 
the  information  that  must  be  provided 
to  NMFS  to  obtain  or  renew  a  permit  for 
any  of  those  fisheries.  Three  types  of 
permits  are  issued:  open  access,  limited 
access,  and  experimental  fishing.  There 
are  four  limited  entry  fisheries: 
Northwestern  Hawaiian  Islands  (NWHI) 
bottomfish  (Hoomalu  Zone  and  Mau 
Zone),  NWHI  crustaceans,  and  Hawaii 
longline.  The  open  access  fisheries  for 
which  NMFS  permits  are  required  are 
western  Pacific  longline  other  than 
Hawaii;  crustacean  fisheries  off  the 
main  Hawaiian  Islands,  American 
Samoa,  and  Guam;  and  western  Pacific 
precious  corals  fisheries.  Experimental 
fishing  permits  may  be  issued  in  any 
fishery  to  allow  the  harvest  of  managed 
species  that  would  otherwise  be 
prohibited  by  Federal  regulations. 

The  information  from  this  collection 
generally  serves  to  identify  actual  or 
potential  participants  in  the  fisheries, 
determine  eligibility  for  limited  access 
permits,  and  help  measure  the  impacts 
of  management  controls  on  the 
participants  in  the  fisheries. 
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n.  Method  of  Collection 

Typically,  in  the  western  Pacific,  a 
permit  applicant  files  an  OMB-approved 
appUcation  form  and,  if  applicable,  a 
supplemental  information  sheet  that 
collects  basic  information  on  the  owner 
of  the  fishing  vessel,  the  operator,  and 
the  vessel  itself.  Expiration  of  the 
permits  is  not  uniform.  Some  permits 
expire  annually,  others  are  on  a  two- 
year  cycle,  and  still  others  expire  every 
5  years.  The  crustacean  limited  entry 
permits  have  no  expiration  date  and 
become  invalid  when  they  are 
transferred  to  another  owner  through 
established  permit  procedures. 

The  coastal  pelagics  fishery  permit  is 
a  new  requirement  implemented  in 
January  2000.  Permits  are  valid 
indefinitely  until  either  the  holder 
transfers  the  permit  or  surrenders  it. 

m.  Data 

OMB  Number:  0648-0204. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
230. 

Estimated  Time  Per  Response:  In  the 
coastal  pelagic  fishery,  30  minutes  for  a 
permit  or  permit  transfer  application,  1 
hour  for  additional  information  that 
may  be  required  to  support  a  permit 
request,  and  2  hours  for  an  appeal  of  a 
permit  denial;  in  the  bottomfish  fishery, 
45  minutes  for  a  Mau  Zone  limited 
access  permit  application,  2  hours  for  a 
Ho'omalu  Zone  limited  access  permit 
application,  1  hour  for  a  Ho'omalu  Zone 
limited  access  permit  renewal 
application,  2  hours  for  an  appeal  of  a 
permit  denial,  and  1  hour  for  a  Mau 
Zone  exemption  request;  in  the  longline 
fishery,  30  minutes  for  general  permit 
applications  or  limited  entry  permit 
transfer  requests,  2  hours  for  an  appeal 
of  a  permit  action,  and  2  hours  for  a 
closed  area  exemption  request;  in  the 
crustacean  fishery,  30  minutes  for  any 
limited  entry  permit  action;  in  the 
precious  coral  fishery,  30  minutes  for  a 
permit  application;  and  2  hours  for  any 
experimental  fishing  permit  application. 

Estimated  Total  Annual  Burden 
Hours:  119. 

Estimated  Total  Annual  Cost  to 
Public:  SI, 000. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 


(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  29,  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  00-5363  Filed  3-3-00;  8:45  am] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0301006] 

Submission  for  OMB  Review; 
Proposed  Information  Collection; 
Comment  Request 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Designation  of  Fishery 
Management  Council  Members  and 
Application  for  Reinstatement  of  State 
Authority. 
Agency  Form  Numbeiis):  n/a 
OMB  Approval  Number:  0648-0314 
Type  of  Request:  Reinstatement, 
without  chamge,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Burden  Hours:  4,695 
Number  of  Respondents:  54 
Avg.  Hours  Per  Response:  Ranges 
between  1  hour  and  120  hours 
depending  on  the  requirement. 

Needs  and  Uses:  The  Magnuson- 
Stevens  Fisherj'  Conservation  and 
Management  Act,  as  amended  in  1996. 
provides  for  the  nomination  for 
members  of  Fishery  Management 
Councils  by  state  governors  and  Indian 
treaty  tribes,  for  the  designation  of  a 
principle  state  fishery-  official  for  the 
purposes  of  the  Act,  and  for  a  request 
by  a  state  for  reinstatement  of  state 


authority  over  a  managed  fishery.  The 
information  submitted  with  these 
actions  will  be  used  to  ensure  that  the 
requirements  of  the  Act  are  being  met. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Conmierce, 
Room  5027, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated  February'  28,  2000. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
IFR  Doc.  00-5364  Filed  3-3-00;  8:45  am) 

BILUNG  CODE  3510-22-f 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGEr4CY:  Department  of  Energy. 
summary:  This  notice  aimounces  an 
open  meeting  of  the  Secretary'  of  Energy 
Advisory  Board's  Task  Force  on  the 
Department  of  Energy's 
Nonproliferation  Programs  in  the 
Former  Soviet  Union.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770),  requires  that  agencies 
publish  these  notices  in  the  Federal 
Register  to  allow  for  public 
participation.  The  purpose  of  the 
meeting  is  to  discuss  the  Task  Force's 
review  of  the  Department  of  Energy's 
programs  in  and  with  the  Former  Soviet 
Union  (FSU). 

NAME:  Secretary  of  Energy-  Advisory- 
Board — Task  Force  on  the  Department 
of  Energy's  Nonproliferation  Programs 
in  the  Former  Soviet  Union. 
DATES:  Monday,  March  13,  2000.  9:00 
am-3:15  pm.  Eastern  Standard  Time. 
ADDRESSES:  U.S.  Department  of  Energy, 
Program  Review  Center  (Room  8E-089). 
Forrestal  Building,  1000  Independence 
Avenue.  SW,  Washington,  DC  20585. 

Nole:  Members  of  the  puhlii:  are  requested 
to  contact  the  Office  of  the  Secretary  of 
tlnergy  Advisory  Board  at  (202)  586-7092  in 
advance  of  the  meeting  (if  possible),  to 
expedite  their  entry  to  the  Forrestal  Building 
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on  the  day  of  the  mefeting.  Public 
participation  is  welc  omed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betsy  MuUins,  Executive  Director,  or 
Richard  Burrow,  E  eputy  Director, 
Secretary  of  Energ  i  Advisory  Board 
(AB-1),  U.S.  Depa  tment  of  Energy. 
1000  Independence  Avenue,  SW, 


:!0585,  (202)  586-7092 
(fax). 


Washington,  D.C. 
or (202)  586-6279 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Tas  f^  Force  on  the 
Department  of  Energy's 
Nonprohferation  F  rograms  in  the 
Former  Soviet  Uni  an  is  to  provide 
independent  exter  lal  advice  and 


recommendations 


;o  the  Secretary  of 


Energy  Advisory  B  oard  on  the  policy 
priorities  established  by  the  Department 
of  Energy  to  pursue  j  nonprohferation 


and  nuclear  safety 


programs  in  the 


Former  Soviet  Uni  sn.  Special  emphasis 
will  be  placed  on  \  rogram  areas  that 


may  not  have  been 


Tentative  Agenda 

Monday,  March  13 


m 


a.m. 


9:00  a.m.-9:45  a.m 
Introductions  & 

9:45  a.m.-10:15  a. 
programs  with 
Soviet  Union 

10:15  a.m.-10:30 

10:30  p.m.-ll:00 
DOE'S  Office  of 
Nonprohferation 

11:00  a.m.-12:00 
Specific  Issues — 
Proliferation 
Cities  Initiative, 
Defense 

12:00  p.m.-l:00  p. 

1:15  p.m.-2:15  p.m 
Specific  Issues — 
Control  and 
Disposition 

2:15  p.m.-3:00p.m 
Specific  Issues — 
Agreement 
Safety 


addressed  in  the 


past.  The  Task  For:e  will  focus  on 
assessing  the  performance  of  DOE's 
programs  in  achie\  ing  national  security 
and  nonprohferation  missions,  as  well 
as  providing  polic]  recommendations 
on  how  the  Depart  nent  can  be  most 
effective  in  suppor  ing  U.S.  national 
security  interests. '  'he  Task  Force  will 
investigate,  but  wil  1  not  be  limited  to, 
the  following  progiams:  (1)  Initiatives 
for  Nonproliferatio a,  (2)  Nuclear  Cities 
Initiative,  (3)  Mateiial  Protection 
Control  and  Accou  nting  Program,  (4) 
Second  Line  of  Defense  Program,  (5) 
Highly  Enriched  U  anium  (HEU) 
Piorchase  Agreement,  (6)  Plutonium 
Disposition  Program,  and  (7) 
International  Nuch  ar  Safety  Program. 


2000 


— Opening  Remarks, 

ectives 
— Overview  of  DOE 
Russia  and  the  Former 


()bj€ 


. — Break 
aJm. — Overview  of 
Nuclear 

(NN)  Programs 
p^. — Briefings  on 
nitiatives  for 
Prei  ention,  Nuclear 
1  Second  Line  of 

iji. — Lunch  Break 
— Briefings  on 
*4aterial  Protection 
Accc  unting,  Plutonium 

Briefings  on 
iEU  Piirchase 
Inter  lational  Nuclear 


3:00  p.m.-3:15  p.m. — ^PubUc  Comment 
Period 

This  tentative  agenda  is  subject  to 
change. 

Public  Participation 

In  keeping  with  procedures,  members 
of  the  public  are  welcome  to  observe  the 
business  of  the  Task  Force  on  the 
Department  of  Energy's 
Nonprohferation  Programs  in  the 
Former  Soviet  Union  and  submit 
written  comments  or  comment  during 
the  scheduled  public  comment  period. 
The  Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  Diu-ing  its  open  meeting, 
the  Task  Force  welcomes  public 
comment.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting.  The 
Task  Force  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
You  may  submit  written  comments  to 
Betsy  MuUins,  Executive  Director, 
Secretary  of  Energy  Advisory  Board, 
AB-1,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  open  meeting  will  be  made 
available  for  public  review  and  copying 
approximately  30  days  following  lie 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  Washington,  D.C,  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  except  Federal  holidays.  Further 
information  on  the  Secretary  of  Energy 
Advisory  Board  and  its  subcommittees 
may  be  found  at  the  Board's  web  site, 
located  at  http://www.hr.doe.gov/seab. 

Issued  at  Washington,  D.C,  on  February 
29,  2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

(FR  Doc.  00-5351  Filed  3-3-00;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  EROO-982-000,  ER99-4534- 
000,  ER99-238-000,  ER97-1 326-000,  ELOO- 
44-000,  ER00-604-000  and  ER00-26-000] 

Central  Maine  Power  Company;  Notice 
of  Initiation  of  Proceeding  and  Refund 
Effective  Date 

February  29,  2000. 

Take  notice  that  on  February  28,  2000, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  ELOO-44-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refimd  effective  date  in  Docket 
No.  ELOO-44-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5259  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 5-002] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

February  29,  2000. 

Take  notice  that  on  February  23,  2000, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet,  with  an 
effective  date  of  February  1,  2000: 

Substitute  Second  Revised  Sheet  No.  350A 

CNG  states  that  the  purpose  of  this 
filing  is  to  respond  to  the  concerns  of 
certain  parties  by  clarifying  the 
transportation  cost  tracking  mechanism 
of  CNG's  tariff  consistent  with  the 
"Stipulation  and  Agreement  Amending 
Rate  Case  Settlement"  filed  October  5, 
1999,  approved  by  the  Commission  in 
this  proceeding  on  December  21, 1999, 
89  FERC  1161,304. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
served  upon  parties  to  the  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
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the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  served  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://w\Arw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5264  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GTOO-1 9-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filing 

February  29,  2000. 

Take  notice  that  on  February  25,  2000 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT),  formerly 
KN  Interstate  Gas  Transmission  Co. 
(KNI)  filed  a  complete  copy  of  its 
proposed  FERC  Gas  Tariff,  Fourth 
Revised  Volume  Nos.  1-A  and  1-B  and 
Second  Revised  Volume  Nos.  1-C  and 
1-D. 

KMIGT  states  that  the  proposed  tariff 
is  revised  only  to  reflect  a  change  in 
name  from  KNI  to  KMIGT.  No  changes 
to  the  applicable  Rate  Schedules  or 
General  Terms  and  Condition^  in  the 
tariff  are  being  made  in  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers 

Secretary. 

[FR  Doc.  00-5261  Filed  3-3-00;  8:45  am] 

BILLING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-91-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

February  29,  2000. 

Take  notice  that  on  February  22,  2000, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in 
Docket  No.  CPOO-91-000  an  application 
pursuant  to  Sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Coimnission's  Regulations  (18  CFR  157) 
for  a  certificate  of  public  convenience 
and  necessity  authoriadng  the 
replacement  of  an  existing  pipeline  and 
permission  and  approval  to  abandon 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Conmiission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance). 

National  Fuel  requests  authorization 
to  replace  certain  faciUties  in  order  to 
maintain  service  imder  existing 
agreements  and  to  provide  additional 
firm  transportation  service  to  National 
Fuel  Gas  Distribution  Corporation 
(Distribution).  Specifically,  National 
Fuel  requests  authorization  to:  (1) 
Replace  12.9  miles  of  8-inch  diameter 
pipeline,  known  as  Lines  S-1  and  AM- 
60  in  Warren,  McKean  and  Elk 
Counties,  Permsylvania,  with  20-inch 
diameter  pipeUne;  (2)  abandon  in  place 
18.9  miles  of  8-inch  and  10-inch 
pipeline,  known  as  Line  L  in  Warren, 
McKean  and  Elk  Counties, 
Pennsylvania;  (3)  relocate,  modify  or 
abandon  certain  appurtenant  stations  in 
Warren,  McKean  and  Elk  Counties, 
Pennsylvania;  and  (4)  add 
approximately  360  horsepower  (hp)  of 
compression  at  the  Roystone 
Compression  Station  in  Warren  Coimty, 
Pennsylvania  by  modifying  the  existing 
units.  It  is  indicated  that  there  will  be 
no  abandormient  or  decrease  in  service 
to  any  of  National  Fuel's  customers  as 
a  result  of  he  proposed  abandonment  of 
Line  L  and  appurtenant  stations. 

National  Fuel  proposes  to  abandon 
the  Russell  City  receipt  point  located  on 


Line  L.  It  is  indicated  that  Russell  City 
is  designated  as  a  receipt  point  together 
with  several  other  intercormections 
between  National  Fuel  and  Tennessee 
Gas  Pipeline  Company  under  ten  firm 
transportation  agreements  pursuant  to 
its  EFT  Rate  Schedule.  National  Fuel 
states  that  it  would  be  able  to  meet  the 
firm  transportation  requirements  of 
these  customers  without  the  use  of 
Russell  City.  It  is  indicated  that  National 
Fuel  is  in  the  process  of  seeking  consent 
from  the  affected  EFT  Shippers. 
National  Fuel  also  proposes  to 
abandon  the  Allegheny  National  Forest 
receipt  point  located  at  the 
intercoimection  between  Line  L  and  the 
facilities  of  CNG  Transmission 
Corporation.  National  Fuel  states  that 
this  receipt  point  is  designated  under 
two  EFT  Service  Agreements  but  gas  has 
not  been  received  at  this  point  since 
December  1984.  As  a  result,  the 
abandonment  of  the  Allegheny  National 
Forest  receipt  point  will  not  impact  any 
of  National  Fuel's  shippers.  It  is  further 
indicated  that  National  Fuel  is  in  the 
process  of  seeking  consent  from  the  two 
affected  EFT  Shippers. 

National  Fuel  estimates  that  cost  of 
the  project  to  be  $11.4  milhon.  National 
Fuel  states  that  the  faciUties  will  be 
financed  with  internally-generated 
funds  and/or  interim  short-term  bank 
loans. 

National  Fuel  requests  that  the 
Commission  grant  a  determination  of 
rolled-in  rate  treatment  vnth  respect  to 
the  costs  associated  with  this  project. 
National  Fuel  states  that  the  project 
would  result  in  system  benefits, 
improving  the  reliability  and  flexibility 
of  service  on  its  system. 

In  its  application,  National  Fuel 
requests  a  waiver  of  Section  1.5  of  its  FT 
Rate  Schedule  so  that  it  can  provide 
service  to  Distribution  without  having  to 
equip  the  delivery  points  and  primary 
receipt  points  with  real  time 
measurement,  communication  and 
control  capability.  National  Fuel  asserts 
that  because  the  FT  service  to 
Distribution  would  be  fed  by,  and 
would  feed  into,  a  no-notice  EFT  service 
that  does  not  require  measurement 
information  on  a  real  time  basis, 
installation  of  facilities  to  measure  gas 
flowing  into  Line  AM-60  at  Lamont  and 
out  of  Line  AM-60  at  Roystone  would 
not  be  operationally  necessary. 

National  Fuel  also  requests  waivers  of 
Section  2.3(a)  and  2.3(d)  of  its  EFT  Rate 
Schedule  which  limits  its  obligations  to 
deliver  gas  at  any  combination  of 
delivery  points  to  the  Contract 
Maximum  Daily  Quantity  (MDTQ).  and 
limits  National  Fuel's  aggregate  receipt 
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•  Any  person  desi^ng 
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in  accordance  with 
Rules. 
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ion,  888  First 
;ton.  DC  20426,  a 
or  protest  in 
requirements  of  the 
of  Practice  and 
385.214  or  385.211) 
under  the  Natural 
.10).  All  protests 
ission  will  be 
determining  the 
o  be  taken  but  will 
protestant  a  party 
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Take  further  notice 
the  authority 
the  jurisdiction 
Commission  by 
Natural  Gas  Act  an( 
Rules  of  Practice 
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if  the  Commission 
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that,  pursuant  to 
conta  ned  in  and  subject  to 
corperred  upon  the 
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,  if  the  Commission 
the  matter  finds 
approval  for  the 
on  and 
required  by  the  public 
necessity.  If  a  motion 
is  timely  filed,  or 
its  own  motion 
hearing  is 
ndlice  of  such  hearing 
Jnder  the 
[  rovided  for,  unless 
it]  will  be  unnecessary 


ap  )1 


for  National  Fuel  to  appear  or  to  be 
represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-5260  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99  176  012] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Change 
in  FERC  Gas  Tariff 

February  29,  2000. 

Take  notice  that  on  February  23,  2000, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1 ,  Original 
Sheet  No.  26D.  to  be  effective  April  1, 
2000. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  Negotiated  Rate 
transaction  with  Nicor  Gas  Company 
(Nicor  Gas)  under  Rate  Schedules  FTS, 
DSS  and  NSS  pursuant  to  Section  49  of 
the  General  Terms  and  Conditions  of 
Natural's  Tariff. 

Natural  concurrently  tenders  by  a 
separate  filing  in  this  docket  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  copy  of  the  executed 
negotiated  rate  agreement  between 
Natural  and  Nicor  Gas,  together  with  a 
copy  of  the  current  Exhibits  A  and  B, 
the  primary  receipt  and  delivery  points, 
respectively,  for  each  of  the  associated 
service  agreements. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  Original  Sheet  No. 
26D  to  become  effective  April  1,  2000. 

Natural  states  that  the  negotiated  rate 
agreement  may  deviate  in  certain 
respects  from  the  applicable  form  of 
service  agreement  in  Natural's  Tariff. 
Specifically,  the  following  categories  of 
provisions  may  constitute  such 
deviations:  MDQ  reduction  rights,  with 
attendant  audit  rights,  limited  contract 
extension  and  MDQ  reduction  rights, 
shipper  limited  waiver  of  Section  5 
rights,  LN  option  rights,  and  certain 
limited  restoration  rights  upon  a  change 
in  rate  design  and  service  terms. 

Natural  states  that  these  items  do  not 
change  the  character  or  nature  of  the 
service  provided,  or  the  operational 
conditions  of  the  service.  These  items 
were  critical  to  the  Agreement  by  both 
parties  to  the  resulting  negotiated  rates. 
Natural  asks  the  Commission  to  accept 


the  Agreement  to  become  effective  April 
1,  2000. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  meike 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vyrww.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5263  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 62-002] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

February  29,  2000. 

Take  notice  that  on  February  24,  2000, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  those  pro  forma  tariff 
sheets  listed  on  Appendix  A  attached  to 
the  filing. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraph  (B)  of  the  Commission's 
Order,  90  FERC  ^161,119  (February  9, 
2000)  (Order)  in  the  above-referenced 
proceeding. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  the  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
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888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
ComnMSsion  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5265  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-99-000] 

Riverside  Generating  Company,  L.L.C.; 
Notice  of  Filing 

February  22,  2000. 

Take  notice  that  on  February  16,  2000, 
Riverside  Generating  Company,  L.L.C., 
1000  Louisiana,  Suite  5800,  Houston, 
Texas,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Conmiission's  Regulations. 

Riverside  Generating  Company, 
L.L.C.,  is  a  limited  liability  company, 
organized  under  the  laws  of  the  State  of 
Delaware,  and  engaged  directly  and 
exclusively  in  owning  and  operating  the 
Riverside  Generating  Company,  L.L.C. 
electric  generating  facility  (the  Facility) 
to  be  located  in  Lawrence  Coimty, 
Kentucky  and  selling  electric  energy  at 
wholesale.  The  Facility  will  consist  of 
three  gas  turbine  generators  with  a  total 
nominal  power  output  of  approximately 
500  MW,  a  metering  station,  and 
associated  transmission  interconnection 
components. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedvu'e  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 


concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
conunents  should  be  filed  on  or  before 
March  14,  2000,  and  must  be  served  on 
the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ConMnission  and  are 
available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  {please  call  (202)  208- 
2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  00-5267  Filed  3-3-00;  8:45  am] 
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be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrwrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-222  for 
assistance). 

David  P.  Boergers, 

Secretan'. 

[FR  Doc.  00-5266  Filed  3-3-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 85-000] 

Vllcing  Gas  Transmission  Company; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

February  29,  2000. 

Take  notice  that  on  February  25,  2000, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Twenty-First  Revised  Sheet  No.  6; 
Fourteenth  Revised  Sheet  No.  6A;  and 
Third  Revised  Sheet  No.  6B,  to  become 
effective  April  1,2000. 

Viking  states  that  the  purpose  of  this 
filing  is  to  make  Viking's  annual 
adjustment  to  its  Fuel  and  Loss 
Retention  Percentages  in  accordance 
with  Section  154.403  of  the 
Commission's  Rules  and  Regulations,  18 
CFR  154.403  (1998)  and  Section  26  of 
the  General  Terms  and  Conditions  of 
Viking's  FERC  Gas  Tariff.  Application  of 
Section  26  of  Viking's  tariff  results  in 
the  following  new  Fuel  and  Loss 
Retention  Percentages  for  Rate 
Schedules  FT-A,  FT-B,  FT-C,  FT-D,  IT 
and  AOT  respectively:  2.00  percent  for 
Zone  1-1,  2.42  percent  for  Zone  1-2, 
and  .43  percent  for  Zone  2-2.  Viking 
states  that  copies  of  the  filing  have  been 
mailed  to  all  of  its  jurisdictional 
customers  and  to  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


DEPARTMENT  OF  ENERGY       • 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-73-000,  et  at.] 

Duke  Energy  Hidalgo,  LP.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rllngs 

February  28.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Energy  Hidalgo,  L.P. 

[Docket  No.  EGOO-73-OOOl 

Take  notice  that  on  February  25,  2000, 
Duke  Energy  Hidalgo,  L.P.  filed  an 
amendment  to  their  December  30,  1999 
application  for  Commission 
determination  of  exempt  wholesale 
generator  status. 

Comment  date:  March  10,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

[Docket  Nos.  ER99-1050-000.  EROO-1068- 
000.  EROO-1 069-000,  EROO-1070-000. 
EROO-1 07 1-000,  EROO-1072-000,  EROO- 
1073-000.  and  EROO-1 074-000) 

Take  notice  that  on  February  23,  2000. 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  a  letter  clarifying  the  charges  in 
paragraph  8.4  of  several  Firm  Point-to- 
Point  Transmission  Service  Agreements 
filed  on  January  5,  2000. 

Comment  date:  March  15,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Atlantic  City  El(  ctric  Company 

(Docket  No.  ER99-lfip 8-002 

Take  notice  that 
Atlantic  City  Elect^ 
or  the  Company)  Fi 
in  compliance  wi 
order  dated  Januar  ' 
above-captioned  d 

Atlantic  has  servfed 
affected  wholesale 
Municipal  Electric 
and  the  New  Jerse^ 
Utilities. 

Comment  date: 
accordance  with  Si  andard 
at  the  end  of  this  n  )tice 


(IC 


on  February  24,  2000, 
ic  Company  (Atlantic 
ed  its  rehind  report 

the  Commission's 

31,  2000  in  the 

ket. 
this  filing  on  its 
customer,  Vineland 
Utility  (Vineland), 
Board  of  Public 


Itlarch  16.  2000,  in 
Paragraph  E 


4.  Allegheny  Enerj  y 
Corporation,  on  be  lalf 
Energy  Supply  Cor  ipany 


Service 

of  Allegheny 
LLC 


(Docicet  No.  EROO-14  )3-000| 


Take  notice  that 


m  February  23,  2000, 


Allegheny  Energy  !  iervice  Corporation 
on  behalf  of  Allegh  sny  Energy  Supply 
Company.  LLC  (Al  egheny  Energy 
Supply  Company)  iled  Amendment  No. 
1  to  Supplement  N  ).  23  to  complete  the 


filing  requirement 


or  one  (1)  new 


Customer  of  the  M<  rket  Rate  Tariff 
under  which  Alleg  leny  Energy  Supply 
offers  generation  st  rvices. 

Allegheny  Energ  '  requests  a  waiver  of 
notice  requirement  i  to  make  service 
available  as  of  Janu  iry  7,  2000,  to 
Aquila  Energy  Mar  meting  Corporation 

Copies  of  the  fdiiig  have  been 


provided  to  the  Pu 


lie  Utilities 


Commission  of  Ohi  o,  the  Pennsylvania 
Public  Utility  Comi  nission,  the 
Maryland  Public  S(  rvice  Commission, 
the  Virginia  State  C  orporation 
Commission,  the  V\  est  Virginia  Public 
Service  Commissio  i,  and  all  parties  of 
record. 

Comment  t/ate;  March  15,  2000,  in 
accordance  with  St  indard  Paragraph  E 
at  the  end  of  this  ncitice. 

5.  Allegheny  Energ  r  Service 
Corporation,  on  be  lalf  of  Allegheny 
Energy  Supply  Con  ipany,  LLC 


Ni 


[Docket  No.  EROO-16 
Take  notice  that 
Allegheny  Energy 
on  behalf  of  Allegh 
Company,  LLC 
Supply  Company) 
1  to  Supplement 
fding  requirement 
Customer  of  the 
under  which  Alleg 
offers  generation 

Allegheny  Energ; 
notice  requirement 
available  as  of 
Statoil  Energy  Serv 
Copies  of  the  fili 
provided  to  the 


Pul  1 


7-000) 

»n  February  23.  2000, 
5  ervice  Corporation 
;ny  Energy  Supply 
(Al  sgheny  Energy 

led  Amendment  No. 
.  8  to  complete  the 
or  one  (1)  new 
Miket  Rate  Tariff 

eny  Energy  Supply 
services. 

requests  a  waiver  of 
to  make  service 
November  22, 1999,  to 
ces.  Inc. 
g  have  been 
ic  Utilities 


Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  March  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Services,  Inc. 

(Docket  No.  EROO-1 678-000] 

Take  notice  that  on  February  24,  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Short-Term  Firm  Point-to- 
Point  Transmission  Service  Agreement 
between  Entergy  Services,  Inc..  as  agent 
for  the  Entergy  Operating  Companies, 
and  Sempra  Energy  Trading  Corp. 

Entergy  requests  that  the 
Transmission  Service  Agreement  be 
made  effective  February  15,  2000. 

Comment  date:  March  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

[Docket  No.  EROO-1679-OOOj 

Take  notice  that  on  February  24,  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-to-Point 
Transmission  Service  Agreement,  both 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  Allegheny  Energy  Supply 
Company,  LLC. 

Entergy  Services  requests  that  the 
Transmission  Service  Agreements  be 
made  effective  February  15,  2000. 

Comment  date:  March  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Bay  State  GPE,  Inc.  and  Canadian 
Niagara  Power  Company,  Limited 

[Docket  Nos.  EROO-1 680-000  and  EROO- 
1684-000] 

Take  notice  that  on  February  23,  2000, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
quarterly  reports. 

Comment  date:  March  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROd-1 68 1-000] 

Take  notice  that  on  February  23,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  filed  Supplement  No.  25  to  add 
one  (1)  new  Customer  to  the  Market 
Rate  Tariff  under  which  Allegheny 
Energy  Supply  offers  generation 
services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  January  26,  2000 
to  Tennessee  Valley  Authority. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Coffunissjon  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  March  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROO-1682-000] 

Tcike  notice  that  on  February  23,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed  an 
Amendment  to  their  Standard 
Transmission  Service  Rate  Schedule  in 
order  to  incorporate  therein  the  penalty 
provision  contained  in  their  Open 
Access  Transmission  Tariff. 

Allegheny  Power  has  requested  an 
effective  date  for  the  Amendment  of 
February  24,  2000  or  a  date  determined 
by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  public  utility's 
jurisdictional  customers,  the  Public 
Utilities  Commission  of  Ohio,  the 
Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  Virginia  State 
Corporation  Commission,  the  West 
Virginia  Public  Service  Commission, 
and  all  parties  of  record. 

Comment  date:  March  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  PSI  Energy,  Inc. 

[Docket  No.  EROO-1 68 3-000) 

Take  notice  that  on  February  24,  2000, 
PSI  Energy,  Inc.  (PSI)  tendered  for  fi)ing 
the  Transmission  and  Local  Facilities 
(T&LF)  Agreement  Calendar  Year  1997 
Reconciliation  between  PSI  and  Wabash 
Valley  Power  Association,  Inc.  (WVPA), 
and  between  PSI  and  Indiana  Municipal 
Power  Agency  (MPA).  The  T&LF 
Agreement  has  been  designated  as  PSI's 
Rate  Schedule  FERC  No.  253. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association,  Inc., 
the  Indiana  Municipal  Power  Agency 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  March  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Deseret  Generation  &  Transmission 
Co-operative 

[Docket  No.  EROO-1688-000) 

Take  notice  that  on  February  23,  2000, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret)  tendered  for 
filing  an  executed  umbrella  short-term 
firm  point-to-point  service  agreement 
with  the  Western  Area  Power 
Administration — Colorado  River  Storage 
Project  Management  Center  (WAPA) 
under  its  open  access  transmission 
tariff. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  January  24,  2000. 

WAPA  has  been  provided  a  copy  of 
this  filing. 

Comment  date:  March  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  RS  Cogen,  L.L.C. 

[Docket  No.  QFOO-32-OOOj 

Take  notice  that  on  February  23,  2000. 
RS  Cogen,  L.L.C.  (RS  Cogen)  located  at 
1300  PPG  Drive,  Westlake,  Louisiana 
70669,  filed  an  application  pursuant  to 
Section  292.207(b)  of  the  Commission's 
regulations  for  a  determination  by  the 
Commission  that  RS  Cogen's 
cogeneration  facility  is  a  qualifying 
facility  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978  and  the 
Commission's  regulations  thereunder. 

RS  Cogen  proposes  to  construct,  own 
and  operate  an  approximately  425  MW 
combined-cycle  cogeneration  facility 
fueled  by  natural  gas  that  will  produce 
electricity  and  provide  steam  to  nearby 
chemical  manufacturing  facilities.  The 
facility  proposes  to  interconnect  with 
Entergy  Gulf  States,  Inc.  PPG  Industries. 
Inc.  and  Entergy  R.S.  Corporation  each 
own  50  percent  of  the  equity  of  RS 
Cogen. 


The  Applicant  anticipates  the  facility 
will  commence  commercial  operations 
in  the  summer  of  2002. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
MTww. fere. fed.us/online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary^ 

[PR  Doc.  00-5344  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7108-001] 

Virginia  Hydro,  Inc.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

February  29,  2000. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  is  for  an  application  to 
surrender  the  exemption  for  the  Grove 
Mill  Project.  The  DEA  finds  that 
approval  of  the  proposed  amendment 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  Grove 
Mill  Project  is  located  on  the  Middle 
River,  in  Augusta  County,  Virginia. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  The  DEA  mav  be 


viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims. htm.  Call  (202)  208-2222 
for  assistance. 

Please  submit  any  comments  on  the 
DEA  within  30  days  from  the  date  of 
this  notice.  Any  comments,  conclusions, 
or  recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation.  Comments 
should  be  addressed  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE..  Washington,  DC 
20426.  Please  affix  Project  No.  7108-001 
to  all  comments. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5262  Filed  3-3-00:  8:45  am] 

BILLING  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1 40283;  FRL-6495-1]  . 

Access  to  Confidential  Business 
Information  by  Syracuse  Research 
Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor  S\Tacuse  Research 
Corporation  (SRC),  of  Syracuse,  New 
York,  access  to  information  which  has 
been  submitted  to  EPA  under  sections  4, 
5,  6,  8,  and  21  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  occurred  as  a  result  of 
an  approved  waiver  dated  January  27, 
2000,  which  requested  granting  SRC 
immediate  access  to  TSCA  CBI.  This 
waiver  was  necessary  to  allow  SRC  to 
assist  the  Risk  Assessment  Division  by 
providing  expertise  in  the  Health  and 
Environmental  Sciences,  including 
Biotechnology  and  Biostatistics; 
performing  hazard  and  exposure 
assessments  at  the  screening  level; 
performing  hazard  assessments,  risk 
assessments  and  characterization  of  new 
and  existing  chemicals;  performing 
expert  analysis  of  science  issues  and 
questions,  to  organize  review  panels/ 
workgroups/workshop/symposia; 
assisting  in  developing  test  guidelines/ 
standards;  and  providing  automatic  data 
processing  and  information 
management  support  and  literature  and 
translation  support. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  S.  Carra.  Acting  Director, 
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Environmental  Assi:  tance  Division 
(7408).  Office  of  Pol  ution  Prevention 
and  Toxics,  Environ  nental  Protection 
Agency,  Ariel  Rios  I  uilding,  1200 
Pennsylvania  Ave.,  fJW.,  Washington, 
DC  20460,  Rm.  E-54  5,  (202)  554-1404, 
TDD:  (202)  554-055  .;  e-mail:  TSCA- 
Hotline@epamail.epp.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Notice  A  pply  to  Me? 

This  action  is  dire  :ted  to  the  public 
in  general.  This  acti(  in  may,  however,  be 
of  interest  to  "those  persons  who  are  or 
may  be  required  to  c  onduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control ,  Vet  (TSCA)."  Since 
other  entities  may  a]  so  be  interested,  the 
Agency  has  not  attei  ipted  to  describe  all 
the  specific  entities  hat  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applic  ibility  of  this  action 
to  a  particular  entity ,  consult  the  person 
listed  under  "FOR  F  JRTHER 
INfFORMATlON  CONTACT." 

n.  How  Can  I  Get  AJlditional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 


trr- 


c<n 


may  obtain 
his  document,  and 
documents  that 
ectronically,  from 
Hofcie  Page  at  http:// 

ss  this 
Ht)me  Page  select 

and  then  look 
document  under 
■ — Environmental 

also  go  directly  to 
listings  at  http:// 


Electronically.  Yo|i 
electronic  copies  of 
certain  other  related 
might  be  available  e 
the  EPA  Internet 
www.epa.gov/.  To 
document,  on  the 
"Laws  and  Regulati( 
up  the  entry  for  this 
the  "Federal  Registi 
Documents."  You 
the  Federal  Registei 
www.epa.gov/fedrg!  tr/ 

in.  What  Action  is  1  he  Agency  Taking? 

Under  contract  nx  mber  68-W-OO- 
069,  contractor  SRC  of  Merrill  Lane, 
Syracuse,  NY,  will  sssist  the  Office  of 
Pollution  Preventioi  i  and  Toxics  (OPPT) 
by  providing  expert  se  in  the  Health  and 
Environmental  Scie  ices,  including 
Biotechnology  and  liostatistics 
performing  hazard  a  nd  exposure 
assessments  at  the  s  :reening  level 
performing  hazard  assessments,  risk 
assessments  and  chi  iracterization  of  new 
and  existing  chemic  als  performing 
expert  analysis  of  sc  ience  issues  and 
questions,  to  organise  review  panels/ 
workgroups/worksh  op/symposia 
assisting  in  develop  ing  test  guidelines/ 
standards  and  provi  ding  automatic  data 
processing  and  info  -mation 
management  suppo:  t  and  literature  and 
translation  support. 

In  accordance  wilh  40  CFR  2.306(j), 
EPA  has  determine(  that  under  EPA 
contract  number  6&  -W-00-069,  SRC 
will  require  access  1  o  CBI  submitted  to 
EPA  under  sections  4,  5,  6,  8,  and  21  of 


TSCA  to  perform  successfully  the  duties 
specified  under  the  contract. 

SRC  personnel  will  be  given  access  to 
information  submitted  to  EPA  imder 
sections  4,  5,  6.  8,  and  21  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  imder 
sections  4,  5,  6,  8,  and  21  of  TSCA  that 
EPA  may  provide  SRC  access  to  these 
CBI  materials  on  a  need-to-know  basis 
only.  All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  SRC's  Syracuse,  NY 
and  Arlington,  VA  facilities. 

SRC  will  be  authorized  access  to 
TSCA  CBI  at  their  facilities  under  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
SRC's  sites,  EPA  will  perform  the 
required  inspection  of  its  facilities  and 
ensure  that  the  facilities  are  in 
compliance  with  the  Manual. 

Upon  completing  review  of  the  CBI 
materials,  SRC  will  return  all  transferred 
materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  imtil 
December  31,  2.004. 

SRC  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection,  Acess  to 
confidential  business  information. 

Dated:  February  23,  2000. 
Deborah  A.  Williams, 
Acting  Director,  Information  Management 
Division,  Pollution  Prevention  and  Toxics. 
IFR  Doc.  00-5391  Filed  3-3-00;  8:45  am] 
BILUNG  CODE  6560-50-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Federal-State  Joint  Conference  on 
Advanced  Services  Field  Hearing 
Schedule 

agency:  Federal  Conununications 

Commission. 

ACTION:  Annoimcement  of  meetings. 

summary:  The  Federal-State  Joint 
Conference  on  Advanced 
Telecommunications  Services  (Joint 
Conference)  was  convened  by  the  FCC 
on  October  8,  1999  to  further  the  vision 
of  Section  706  of  the 
Telecommunications  Act  of  1996. 
Patterned  on  a  resolution  by  the 
National  Association  of  Regulatory 
Utility  Conmiissioners  (NARUC),  the 


Joint  Conference  joins  federal  and  state 
forces  to  encourage  the  deployment  of 
advanced  telecommunications  services 
to  all  Americans.  Part  of  the  joint 
Conference's  mission  is  to  gather 
information  on  the  deployment  of 
advanced  services.  To  this  end,  the  Joint 
Conference  will  hold  six  field  hearings 
in  coming  months  to  gather  information 
on  the  status  of  deployment  of  advanced 
telecommimications  capability  to  all 
Americans. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  hearing  dates. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  hearing 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Emilv  Hoffiiar  (202)  418-0940  TTY: 
(202)418-0484. 

SUPPLEMENTARY  INFORMATION:  These 
field  hearings  will  focus  on  two  goals  in 
particular.  First,  the  Joint  Conference 
will  seek  information  on  what  extent 
data  is  available  at  the  state  level  on  the 
status  of  deployment  of  advanced 
services.  Second,  the  Joint  Conference 
will  seek  examples  of  "best  practices"  of 
successful  deployment  in  communities. 
Some  conmiunities  have  found  creative 
ways  to  bring  high  speed  Internet  access 
to  areas  that  were  previously 
underserved.  For  example,  a  community 
may  speed  deployment  by  bringing 
many  potential  users  of  advanced 
services  together,  thereby  aggregating 
demand  to  increase  their  buying  power. 
A  compilation  of  creative  efforts,  or  best 
practices,  will  provide  guidance  to 
communities  in  other  states  to  speed 
deployment  of  advanced  services. 

"Transcripts  of  each  field  hearing  will 
be  made  available  to  the  public  as  soon 
as  possible  after  each  field  hearing. 

Meeting  of  Joint  Conference  and  Initial 
Hearing 

•  Washington,  DC,  March  8,  2000, 
time  to  be  determined. 

•  Joint  Conference  Hosts:  FCC 
Chairman  William  Kennard  and  Chair  of 
the  Regulatory  Commission  of  Alaska, 
Nanette  Thompson. 

•  All  FCC  and  State  Commissioners 
will  attend  the  first  field  hearing  in 
Washington,  DC,  as  their  schedules 
permit. 

•  Special  focus  on  broadband 
deployment  in  inner  cities. 

Western  Regional  Field  Hearing 

•  Anchorage,  Alaska,  April  17,  2000, 
time  to  be  determined. 

•  Joint  Conference  Hosts:  FCC 
Commissioner  Susan  Ness  and  Chair  of 
the  Regulatory  Commission  of  Alaska, 
Nanette  Thompson. 
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•  Special  focus  on  the  relationship 
between  advanced  services  deployment 
and  economic  development,  satellite 
deployment. 

Midwestern  Regional  Field  Hearing 

•  South  Sioux  City,  Nebraska,  April 
19,  2000,  time  to  be  determined. 

•  Joint  Conference  Hosts:  FCC 
Chairman  William  Kenneird  and  Chair  of 
the  North  Carolina  Utilities 
Commission,  Jo  Anne  Sanford. 

•  Special  focus  on  cable  and  fixed 
wireless  deployment  and  deployment  in 
rural  areas. 

Northeastern  Regional  Field  Hearing 

•  Lowell,  Massachusetts,  May  22, 
2000,  time  to  be  determined. 

•  Joint  Conference  Hosts:  FCC 
Commissioner  Michael  Powell  and 
Public  Utility  Commission  of  Texas 
Commissioner  Brett  Perlman. 

•  Special  focus  on  public/private 
partnerships,  deployment  in  remote 
areas,  and  data  gathering  initiatives. 

Gulf  States  and  Southeast  Regional 
Field  Hearing 

•  Miami,  Florida,  June  9,  2000,  time 
to  be  determined. 

•  Joint  Conference  Hosts:  FCC 
Commissioner  Gloria  Tristani,  Louisiana 
Public  Service  Commission,  Chair  Irma 
Muse  Dixon,  North  Carolina  Utilities 
Commission  Chair,  Jo  Anne  Sanford, 
and  Public  Utility  Commission  of  Texas 
Commissioner,  Brett  Perlman. 

•  Special  focus  on  deployment  to 
rural  and  urban  multicultural 
communities,  fixed  wireless 
deployment,  and  public/private 
partnerships. 

Mountain  West  Regional  Field  Hearing 

•  Cheyenne,  Wyoming,  June  23,  2000, 
time  to  be  determined. 

•  Joint  Conference  Hosts:  FCC 
Commissioner  Harold  Furchtgott-Roth 
and  Wyoming  Public  Service 
Conunission  Deputy  Chair  Steven 
Furtney. 

•  Specied  focus  on  speeding 
deployment  via  community  demand 
aggregation,  deployment  in  rural  areas 
and  Indian  Territory,  data  gathering 
initiatives. 

Further  information  about  the  Joint 
Conference  can  be  found  on  its  web  site: 
wrww.fcc.gov/jointconference. 

Dated:  March  2,  2000. 
Magalie  Roman  Salas, 
Secretary. 
[PR  Doc.  00-5451  Filed  3-3-00;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  HOUSING  FINANCE  BOARD 

[No.  200&-N-2] 

Prices  for  Federal  Home  Loan  Bank 
Services 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  prices  for  Federal 

Home  Loan  Bank  Services. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Board)  is  publishing  the  prices 
charged  by  the  Federal  Home  Loan 
Banks  (Baiiks)  for  processing  and 
settlement  of  items  (negotiable  order  of 
withdrawal  or  NOW),  and  demand 
deposit  accounting  (DDA)  and  other 
services  offered  to  members  and  other 
eligible  institutions. 
EFFECTIVE  DATE:  March  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwen  R.  Grogan,  Associate  Director, 
Office  of  Supervision  (202)  408-2892;  or 
Edwin  J.  Avila,  Financial  Analyst,  (202) 
408-2871;  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington, 
DC  20006. 

SUPPLEMENTARY  INFORMATION:  Section 
11(e)  of  the  Federal  Home  Loan  Bank 
Act  (Bank  Act)  (12  U.S.C.  1431(e)) 
authorizes  the  Banks:  (1)  to  accept 
demand  deposits  from  member 
institutions;  (2)  to  be  drawees  of 
payment  instruments;  (3)  to  engage  in 
collection  and  settlement  of  payment 
instruments  drawn  on  or  issued  by 
members  and  other  eligible  institutions; 
and  (4)  to  engage  in  such  incidental 
activities  as  are  necessary  to  the  exercise 
of  such  authority.  Section  11(e)(2)(B)  of 
the  Bank  Act  (12  U.S.C.  1431(e)(2)(B)) 
requires  the  Banks  to  make  charges  for 
services  authorized  in  that  section, 
which  charges  are  to  be  determined  and 
regulated  by  the  BocU'd. 

Section  975.6(c)  of  the  Board's 
regulations  (12  C.F.R.  975.6(c))  provides 
for  the  annual  publication  in  the 
Federal  Register  of  all  prices  for  Bank 
services.  The  following  fee  schedules 
are  for  the  Banks  which  offer  item 
processing  services  to  their  members 
and  other  qualified  financial 
institutions.  Most  of  the  remaining 
Banks  provide  other  Correspondence 
Services  which  may  include  securities 
safekeeping,  disbursements,  coin  and 
currency,  settlement,  electronic  funds 
transfer,  etc.  However,  these  Banks  do 
not  provide  services  related  to 
processing  of  items  drawn  against  or 
deposited  into  third  party  accounts  held 


by  their  members  or  other  qualified 
financial  institutions. 

District  1 . — Federal  Home  Loan  Bank  of 
Boston  (2000  NOW/DDA  Services) 

(Services  not  provided) 

District  2. — Federal  Home  Loan  Bank  of 
New  York  (2000  NOW/DDA 
Services) 

(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  3. — Federal  Home  Loan  Bank  of 
Pittsburgh  (2000  NOW/DDA 
Services) 

Deposit  Processing  Service  (DPS) 

Effective  1/1/2000 

DPS  Deposit  Tickets    $0.6500  per 
deposit 

Printing  of  Deposit  Tickets    Pass- 
through 

Deposit  Items  Processed 

[Pricing  varies — tiered  by  monthly  volume] 


For  volumes  of 


1-25,000 

25,001-58,500  .... 
58,501-91,500  .... 
91,501-125,000  .. 
125,001-158,500 
158,501-191,500 
191,501  and  over 


Per  Item 
(transrt) 


$0.0407 
00402 
0.0397 
0.0392 
0.0377 
00357 
0.0327 


Deposit  Items  Encoded  (West) 

[Pricing  varies— tiered  by  monthly  volume] 


For  volumes  of 

Per  item 

1-25  000                    

$0.0398 

25  001-58  500 

0.0394 

58  501-91  500  

00390 

91  501-125  000 

0.0386 

125  001-158  500     

0.0373 

158  501-191  500  

0.0368 

191,501  and  over  

0.0363 

Deposit  Items  Encoded  (East) 

[Pricing  vanes — tiered  by  monthly  volume] 


For  volumes  of 


Per  item 


1-25,000 

25,001-58,500  .... 
58.501-91,500  .... 
91.501-125,000  .. 
125.001-158,500 
158,501-191,500 
191,501  and  over 


$0.0352 
0.0347 
00342 
0.0337 
00322 
0.0312 
0.0306 


Deposit  Items  Returned S18.0000 

Deposit  Items  Photocopied  3.9500 

DPS  Photocopies— Subpoena 21.0000 


per  item 

per  photocopy 

per  hour  of  processing  time, 
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plus  

Deposrt  Items  Rejected  (applicable  to  pre-encoded  deposits 
only). 

Canadian  Item  Preceding 

All  Foreign  Collection  Charges  (Includes  Foreign  Collection 
Fees,  Bought  Foregn  Collection  Fees,  Foreign  Bank  Proc- 
essing Charges,  an^ Foreign  Check  Courier  Charges). 

Adjustments  on  DPS  Deposits  (applicable  to  pre-encoded  de- 
posits only). 

Foreign  Return  Check  Fee 

DPS  Transportation  (V/est)  

DPS  Transportation  (East)  

Return  Check  Courier  Service  


Depository  Account  Services 

On — US  Returns  Deposited: 

Qualified  Returns 

Raw  Retums  .. 

Mail  Deposits  

Bond  Collection: 

Bearer 

Registered  

Bond  Coupon  Collection 
Bond  Coupon  Retuma 
Deposit  Transfer  Vouqhers 


0.3000    per  photocopy 
0.2300    per  rejected  item 

5.2500    per  item 

pass-through 


3.00  per  adjustment 

35.0000  per  item 

9.9500  per  pickup 

9.9500  per  pickup 

145.0000  per  month 


Electronic  Funds  T  -ansfers 


$1 .2000  per  item 
4.5000  per  item 
5.7500    per  deposit 


40.0000 
50.0000 

8.2500 
32.0000 

5.7500 


per  bond  ' 
per  bond 
per  envelope 
per  coupon 
per  item 


$6.2500 

per  transfer 

7.0000 

per  transfer 

10.7500 

per  transfer 

3.7500 

per  transfer 

No  Charge 

1.1500 

per  transfer 

33.0000 

/  • 

pass-through 

32000 

per  transfer 

penally  assessed  * 

Incoming  Wire  Transfe  rs  

Outgoing  Wire  Transf«  rs  (LINK) 

Outgoing  Wire  Transf«  rs  (Manual) 

Fax  of  Wire  Transfer  Advice  

Intemal  Book  Transfete  (LINK)  

Internal  Book  Transfeijs  (Manual) 

Foreign  Wire  Surcharge  

Foreign  Wire  Tracers! 

Mortgage  Participation  Service  Fee 

Expected  Wires  Not  Ffeceived  

'  This  surcharge  wil(  be  added  to  the  amount  of  the  outgoing  funds  transfer  to  produce  a  single  total  debit  to  be  charged  to  the  customer's  ac- 
count on  the  date  of  trtansfer 

**  Standard  penalty  is  equivalent  to  the  amount  of  the  wire(s)  times  the  daily  lOD  rate,  divided  by  360.  If  the  wire  not  received  causes  the  Bank 
to  suffer  any  penalty,  deficiency,  or  monetary  loss,  any  and  all  related  costs  will  also  be  assessed. 


$0.3000  per  transaction 

0.4000  per  transaction 

0.2200  per  item 

1 .7500  per  record 

6.0000  per  retumed  item 

2.5000  per  transaction 

4.0000  per  transaction 

0.3000  per  transaction 


Automated  Clearinig  House 

ACH  Transaction  Settjement  (CR/DR) 
ACH  Cleared  Througll  FHLB  (CR/DR) 

ACH  Origination  Items  (CR/DR) 

ACH  Origination  Recard  Set- Up  

ACH  Origination  Item;  Retumed 

ACH  Retums/NOCs— Facsimile  

ACH  Retums/NOCs— Telephone  

ACH/FRB  Priced  Service  Charges 


Federal  Reserve  Sc  ttlement 


FRB  Statement  Transaction 
Reserve  Requirement 
Correspondent  Trans*  ction 
Direct  Send  Settlement 
FRB  Inclearing  Settleinent 
FRB  Coin  &  Cun-ency 


Demand  Deposit  S<  srvices 


Proces  sed 


Clearing  Items 
Clearing  Items  Fine  Sbrted 
Reconcilement  Copies  ;■ 
Reconcilement  Copie 


(CR/DR) 

Pass-Thru  

(DR)  


Settlement 


$0.6000 

per  transaction 

32.5000 

per  month  (active) 

0.6000 

per  transaction 

152.5000 

per  month 

152.5000 

per  month 

50.0000 

per  month 

(for  return  with  Bank  statements) 

— Manual  

! ; — MagTape 


$0.1600  per  item 

0.0800  per  item 

0.1100  per  copy 

0.0540  per  copy 
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Reconcilement  MagTape  Processing 

Reconcilement  Copies — Voided 

Check  Ptiotocopies — Mall  

Check  Photocopies — Telephone/Fax 

Check  Photocopies — Sut)poena 

Stop  Payment  Orders 

Stop  Payment  Cancellations  

FRB  Return  Items  Processed  

FRB  Retum  Items  Qualified  

FRB  Retum  Items  Over  $2,500  

Collections  &  Forgeries  

Check  Imprinting 

Request  for  Fax  /  Photocopy  


0.0450 
4.0000 
4.8500 
0.7200 

18.0000 
9.0000 
0.4500 
0.2700 
6.0000 

18.0000 

5.0000 


Pass-through 

per  copy 

per  photocopy 

per  photocopy 

per  photocopy 

per  item 

per  cancelled  item 

per  item 

per  item 

per  item 

per  item 

Pass-through 

per  document/page 


Check  Processing  (Inclearing) 

Checks  Processed 

[Pricing  varies — ^tiered  by  monthly  volume] 


For  volumes  of 

Per  item 

1-25,000 

$0.0469 

25,001-58,500  

0.0444 

58,501-91,500 

0.0417 

91 ,501-125,000  

0.0391 

125,001-158,500  

0.0362 

158  501-191,500  

0.0336 

191,501-350,000  

0.0298 

350,001-500,000  

0.0272 

500,001  and  over  

0.0247 

Full  Backroom  Service 

(Item  Processing  Charges) 

Non-Truncated  Checks 

[Pricing  varies — ^tiered  by  monthly  volume] 


For  volumes  of 

Per  item 

1-25,000 

$0.0610 

25  001-58  500 

0  0600 

58,501-91,500 

0.0580 

91,501-125,000  

0.0565 

125,001-158,500  

0.0550 

158,501-191,500  

0.0535 

191  501-350  000   

0.0515 

350,001-500,000  

0.0475 

500,001  and  over  

0.0445 

Truncated  Checks 

[Pricing  varies — tiered  by  monthly  volume] 


For  volumes  of 

Per  item 

1-25,000 

$0.0510 

25,001-58,500 

0.0500 

58,501-91 ,500 

0.0480 

91,501-125,000 

0.0465 

125,001-158,500 

0.0450 

158,501-191,500 

0.0435 

191 ,501-350,000 

0.0415 

350,001-500,000 

0.0375 

500,001  and  over  

0.0345 

Modified  Backroom  Service 

(Item  Processing  Charges) 

Non-Truncated  Checks 

[Pricing  varies — tiered  by  monthly  volume] 


For  volumes  of: 

Per  item 

1-25,000 

$0.0510 

25,001-58,500 

0.0500 

58,501-91 ,500  

0.0480 

91,501-125,000 

0.0465 

125  001-158  500 

0  0450 

158,501-191,500 

0.0435 

191,501-350,000 

0.0415 

350  001-500  000 

0  0375 

500,001  and  over  

0.0345 

Truncated  Checks 

[Pricing  varies — tiered  by  monthly  volume] 


For  volumes  of 

Per  Item 

1-25.000 

$0.0410 

25,001-58,500 

0.0400 

58,501-91 ,500 

0.0380 

91,501-125,000 

0.0365 

125,001-158,500 

0.0350 

158,501-191,500 

0.0335 

191,501-350,000  

0.0315 

350,001-500,000  

0.0275 

500,001  and  over  

0.0245 

Image  Services 

Proof  of  Deposit  (POD)  Service 

Pricing  for  each  of  these  premium 
services  is  customer-specific,  based 
upon  individual  service  requirements; 
please  call  your  Relationship  Officer  at 
(800)  288  3400  for  further  information. 

Check  Processing  (Associated  Services) 


Unidentified  Items  Processed 

Over-The-Counter  Items 

OTC  Item  Transportation 

Special  Cycle  Sorting  

Mid-Cycle  Statement  (Purged)  

Mid-Cycle  Stmt.  (Non-Purged)  

Statement  Printing  ; 

Statement  Processing: 

Statements  using  Generic  Envelopes 
Statements  using  Custom  Envelopes 
Statements  using  Large  Envelopes  ... 

Envelope  Destruction  Fee  

Additional  Stuffer  Processing  


Selective  Stuffer  Processing  . 

Daily  Report  Postage  

Statement  Postage  

Standard  Retum  Calls  

Automated  Retum  Calls  

Retum  Calls  via  Link  

Late  Retum  Calls 

FRB  Retum  Items  Processed 
FRB  Retum  Items  Qualified  .. 


$2.0000 

per  item. 

0.1950 

per  item. 

10.2500 

per  month. 

0.0240 

per  item. 

0.5700 

per  Item  (Min  $2.85). 

2.8500 

per  statement. 

0.0300 

per  page. 

00650 

per  envelope. 

0.1100 

per  envelope. 

0.6650 

per  envelope. 

0.0300 

per  envelope. 

0.0285 

per  stuffer  (one  stuffer  per  statement  free— applicable  to  all  ad 

ditional  stuffers). 

0.1100 

per  statement. 

Pass-through. 

Pass-through. 

1.5000 

per  item. 

0.2950 

per  item. 

0.7900 

per  item. 

5.2500 

per  item. 

0.4500 

per  item. 

0.2700 

per  item. 
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FRB  Return  Items  Ov^r  $2,500  

Suspect  Item  Processing 

Check  Photocopies — Mail  

Check  Photocopies—Telephone/Fax 

Check  Photocopies— Subpoena 

Signature  Verifk:ation  popies  

Check  Retrieval 

MICRSort  Option  (Fixid  Fee)  

MICRSort  Optkjn  (perlitem)  

Collections  &  Forgeriep  

MCPJ  Microfkihe  Ser\^ce  

(Min  $20.00,  Max.  $1^5.00) 
Transportation 


6.0000 

5.2500 

4.0000 

4.8500 

0.7200 

0.8500 

1.8000 

28.2500 

0.0330 

18.0000 

C.00225 


Coin  and  Ciurencyj  Service 

Western  Service  At  ?a 


per  item, 
per  suspect  item, 
per  photocopy, 
per  photocopy, 
per  photocopy, 
per  copy, 
per  item, 
per  month, 
per  item, 
per  item, 
per  item. 
Pass-through 


Cash  Orders 

Currency  Orders 

Coin  Orders  ... 
Currency  Deposits 

Coin  Deposits  

Coin  Deposits  (Non- Standard) 
Coin  Deposits  (Unsor 
Food  Stamp  Deposits! 
Late  Order  Surcharge 
Coin  Shipment  Surcharge 
C&C  Transportation  {tone  W1) 
C&C  Transportation  (Zone  W2) 
C&C  Transportation  (Zone  W3) 
C&C  Transportation  (Zone  W4) 


$2.5000 

per  order,  plus: 

0.3450 

per  $1,000*. 

2.8000 

per  box. 

1.4000 

per  $1,000*. 

2.0000 

per  standard  bag. 

3.0000 

per  non-standard  bag. 

9.0000 

per  mixed  bag. 

2.0000 

per  $1,000*. 

10.0000 

per  order. 

0.2800 

per  excess  bag  **. 

18.5000 

per  stop. 

30.5000 

per  stop. 

42.5000 

per  stop. 

Negotiable***. 

*  Charges  will  be  applied  to  each  $1,000  ordered  or  deposited,  and  to  any  portion  of  a  shipment  not  divisible  by  that  standard  unit. 

**  A  surcharge  will  apply  to  each  container  (box/bag)  of  coin  in  an  order/delivery  after  the  first  20  containers. 

***  Reserved  for  renlote  locations:  delivery  charges  will  be  negotiated  with  the  courier  service  on  an  individual  basis. 


Coin  and  Currencyl  Service 

Eastern  Service  Art  a 


Cash  Orders  

Curency  Orders 

Coin  Orders  

Cun-ency  Deposits  ... 

Coin  Deposits  

Com  Deposits  (Non-S 
Coin  Deposits  (IJnsortsd) 
Food  Stamp  Deposits 
Late  Order  Surcharge 
Coin  Shipment  Surcharge 
C&C  Transportation 
C&C  Transportation  ( 
C&C  Transportation  ( 
C&C  Transportation  ( 


(Zone  El) 
one  E2) 
one  E3) 

<  !one  E4) 


Account  Maintenaiice 

Demand  Deposit  Accounts 
Cut-off  Statements 
Telephone  Inquiry 
Paper  Advice  of  Transactions 
Daily  Transaction 


Datt 


Monthly  Minimum  Charges 


The  Bank  reservi  s 
a  monthly  minimu  n 
services.  The 
S2,000  per  month, 
Check  Processing, 
and/or  Proof  of 


andard) 


$2.5000 

0.3450 

3.0500 

1.4000 

2.0000 

3.0000 

9.0000 

2.0000 

10.0000 

0.2800 

27.4000 

38.2000 

55.0000 

(DTS) 
via  LINK  


$22.5000 

12.5000 

2.3000 

32.5000 


per  order,  plus. 

per  $1,000*. 

per  box. 

per  $1,000*. 

per  standard  bag. 

per  non-standard  bag. 

per  mixed  bag. 

per  $1,000*. 

per  order. 

per  excess  bag  **. 

per  stop. 

per  stop. 

per  stop. 

Negotiable***. 


per  month,  per  account, 
per  statement, 
per  telephone  call, 
per  account,  per  month. 
No  Charge. 


the  right  to  impose 
charge  for  its 
stand  ard  minimum  will  be 
applied  against 
Deposit  Processing, 
Dei  losit  Services.  Pass- 


through  items,  such  as  postage  and 
transportation,  do  not  apply. 

Account  Overdralt  Penalty 

Greater  of  $75.00  per  day  and  the 
daily  interest  on  the  amount  of  the 
overdraft. 


(Rate  used  for  calculation  equal  to  the 
highest  posted  advance  rate  plus  3.0%.) 

Requests  for  Programming  Changes 

Prograiimiing  support  for  new 
services,  enhancements  to  existing 
service  levels,  or  servicer  conversions 
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requiring  at  least  one  hour  of 
programmer  time  and/or  equivalent 
FHLB  expenses  will  be  charged  at  a  rate 
of  $100.00  per  hour,  plus  expenses. 

Attention:  Customers  Receiving 
Transportation  Charges  Under  Any 
Service 

Rates  and  charges  relative  to 
transportation  vary  depending  on  the 
location  of  the  office(s)  serviced.  Details 
regarding  the  pricing  for  the 


transportation  to/from  specific 
institutions  or  individual  locations  will 
be  provided  upon  their  subscription  to 
that  service. 

Surcharges  may  be  applicable  and 
will  be  applied  to  the  customer  as 
effective  and  without  prior  notice. 

District  4. — Federal  Home  Loan  Bank  of 
Atlanta  (2000  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 


District  5. — Federal  Home  Loan  Bank  of 
Cincinnati  (2000  NOW/DDA 
Services) 

(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  6. — Federal  Home  Loan  Bank  of 
Indianapolis  (2000  NOW/DDA 
Services) 

Fee  Schedules 

Checking  Account  Processing 


I.  Checking  Account  Service  Transaction  Charges 

[Effective  February  1 ,  2000] 


Monthly  volume 


Safekeeping 
(per  item) 


Turnaround 

(daily  or 

cycled) 

(per  item) 


Complete 
(per  item) 


Full  service  image' 


per  item 


per 

statement 


Limited  service  image' 


per  item 


per 

statement 


0-5,000  

5-10,000  .... 
10-15,000  .. 
15-25,000  .. 
25-50,000  .. 
50-75,000  .. 
75-100,000 
100  and  up  . 


$.054 
.046 
.045 
.040 
.039 
.035 
.032 
.030 


$.0675 
.0625 
.0585 
.0515 
.0475 
.0445 
.0415 
.0385 


$.0875 
.0855 
.0835 
.0825 
.0805 
.0765 
.0755 
.0745 


$.06 
.06 
.06 
.06 
.06 
.06 
.06 
.06 


$.40 
.40 
.40 
.40 
.40 
.40 
.40 
.40 


$.02 
.02 
.02 
.02 
.02 
.02 
.02 
.02 


$.40 
.40 
.40 
.40 
.40 
.40 
.40 
.40 


Minimum  processing  fee  of  $40.00  per  month  will  apply  for  total  NOW  services.  Also  included  in  the  above  fees — at  no  additional  cost  are 
Federal  Reserve  fees,  incoming  courier  fees,  software  changes,  disaster  recovery,  envelope  discount  and  inventory. 

■  Image  Monthly  Maintenance  Fee  of  $4500.00  for  0-32%  of  accounts;  $300.00  for  33-49%  of  accounts;  and  $200.00  for  50%+  will  be  as- 
sessed for  Image  Statements. 


II.  Ancillary  Service  Fees 


Large  Dollar  Signature  Verification 
Over-the-counters  and  Microfilm  ... 

Return  Items  

Photocopies*  and  Facsimiles 

Certified  Checks  

Invalid  Accounts  

Late  Returns  

Invalid  Returns 

No  MICR/OTC  

Settlement  Only  (per  month)  

+Journal  Entries  (each)  

Encoding  Errors 

Fine  Sort  Numeric  Sequence  


Ancillary  Service  Fees— 
Continued 


$0.75 
0.045 
2.40 
2.50 
1.00 
0.65 
0.50 
0.50 
0.50 
100.00 
3.00 
2.75 
0.02 


Access  to  Infoline  (per  month)  

High  Dollar  Return  Notification 

Debit  Entries  

Credit  Entries 

Standard  Stmt.  Stuffers  (up  to  2)" 
Statement  Stuffing  Savings  (Non 
DDA  Accounts)  


50.00 
N/C 
N/C 
N/C 
N/C 

0.20 


"Photocopy  request  of  50  or  more  are 
charged  at  an  hourly  rate  of  $1 5.00. 

**  Each  additional  (over  2)  will  be  charged  at 
$.02  per  statement. 

b.  Demand  Deposits  Accounts/ ACH 

ITEM  PROCESSING  SERVICE  FEES 

Demand  deposit  clearings  will  have 
the  following  service  charges: 


Minimum  processing  fee  of  $40.00  per 
month  will  apply  for  total  NOW  services.  Also 
included  in  the  above  fees — at  no  additional 
cost  are  Federal  Reserve  fees,  incoming  cou- 
rier fees,  software  changes,  disaster  recovery, 
envelope  discount  and  inventory. 

Cash  Management  Service 


Stop  payments 

Photocopies 

Collection/Retum/Exception  

Daily  Statement  

Maintenance  

Debit  Entries  

Credit  Entries 

ACH  Fees: 

Tape  transmission  or  originations 

NACHA,  MPX  

ACH  entries  clearing  through  our  R&T  number 

Settlement  only 

ACH  retums/NOC 

Collected  balances  will  earn  interest  at  CMS  daily-posted  rate. 
Prices  effective  April  1,  1993. 


6.00 

per  stop. 

2.50 

per  copy. 

5.00 

2.00 

30.00 

per  month. 

N/C 

N/C 

$8.50 

per  tape. 

Actual  Federal  Reserve  charges 
per  item. 

.25 

65.00 

per  month. 

2.50 

per  item. 
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c.  Deposit  Services 


Pre-encoded  Items; 

City  •. 

RCPC  

Other  Districts  .. 

Unencoded  

Food  Stamp  

Photocopies  

Adjustments  on  pre-en4oded  work 

E  Z  Clear  

Coupons  

Collections  

Cash  Letter  

Deposit  Adjustments 

Debit  Entries  

Credit  Entries 

Microfilming 

Mortgage  Remittance  (paste  Service) 
Settlement  only 

+  Journal  Entries 
Courier: 

Indianapolis  (city) 

Outside  Indianapofs 
UJC    No  Charge. 


(Does  not  provide 


(Does  not  provide 
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$0,045 

.055 

.09 

.15 

.14 

2.50 

2.75 

.14 

8.25 

6.00 

2.00 

2.00 


.35 

100.00 

3.00 

8.25 


per  item, 
per  item, 
per  item, 
per  item, 
per  item, 
per  copy, 
per  error, 
per  item, 
per  envelope, 
per  item, 
per  cash  letter, 
per  adjustment. 
N/C. 
N/C. 
N/C. 

per  month, 
each. 

per  location,  per  day,  per  pickup, 
prices  vary  per  location 


District  7. — Federal  iome  Loan  Bank  of 
Chicago  (2000  ^  OW/DDA  Sei^ices) 


item  processing 


services  for  thir  1  party  accounts) 
District  8. — Federal  ^ome  Loan  Bank  of 
Des  Moines  (20^0  NOW/DDA 
Services) 


item  processing 


services  for  thir  i  party  accounts) 
District  9. — Federal  ^ome  Loan  Bank  of 

Dallas  (2000  NQW/DDA  Services) 
(Does  not  provide  item  processing 

services  for  thirp  party  accounts) 
District  10. — Federal  Home  Loan  Bank 

ofTopeka(200(  NOW/DDA 

Services) 
(Does  not  provide  item  processing 

services  for  thir  d  party  accounts) 
District  1 1 . — Federa ;  Home  Loan  Bank 

of  San  Francisc )  (2000  NOW/DDA 

services) 
(Does  not  provide  item  processing 

services  for  thii  d  party  accoimts) 
District  12. — Federal  Home  Loan  Bank 

of  Seattle  (2000  NOW/DDA 

Services) 
(Does  not  provide  item  processing 

services  for  thii  d  party  accounts) 

By  the  Federal  Houi  ing  Finance  Board. 
William  W.  Ginsberg, 

Managing  Director. 

[FR  Doc.  00-5274  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  6725-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Ace  uisitions  by,  and 
Mergers  of  Bank  Hi  >lding  Companies 

li  >ted 


The  companies 
have  applied  to  the 
pursuant  to  the  Bai^ 


in  this  notice 
Board  for  approval. 
Holding  Company 


Act  of  1956  (12  U.S.C.  1841e(  seq.)  (BHC 
Act),  Regulation  Y  (12  CFR  Part  225), 
and  all  other  applicable  statutes  and 
regulations  to  become  a  bank  holding 
company  and/or  to  acquire  the  assets  or 
the  ownership  of,  control  of,  or  the 
power  to  vote  shares  of  a  bank  or  bank 
holding  company  and  all  of  the  banks 
and  nonbanking  companies  owned  by 
the  bank  holding  company,  including 
the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wvkrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  30, 
2000. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 


1.  Greater  Bay  Bancorp,  Palo  Alto, 
California;  to  merge  with  Coast  Bancorp, 
Santa  Cruz,  California,  and  thereby 
indirectly  acquire  Coast  Commercial 
Bank,  Santa  Cruz,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  29,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-5271  Filed  3-3-00;  8:45  am) 
BILUNG  CODE  6210-01-P 


GENERAL  SERVICES 
ADMINiSTRATION 

President's  Commission  on  the 
Celebration  of  Women  in  American 
History 

AGENCY:  General  Services 
Administration. 


ACTION:  Meeting  notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  President's  Commission  on  the 
Celebration  of  Women  in  American 
History  will  hold  a  open  meeting  from 
1:00  p.m.  to  5:00  p.m.  on  Tuesday, 
March  21,  2000,  and  from  9  a.m.  to 
12:00  p.m.  on  Wednesday,  March  22, 
2000  at  the  White  House  Conference 
Center,  726  Jackson  Place,  N.W. 
Washington,  DC. 

PURPOSE:  To  hear  testimony  about  the 
Year  2000  Celebration  plans  for 
Women's  History  Month  and  review 
ciurent  related  activities.  Guest  speakers 
will  address  how  to  celebrate 
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achievements  of  American  Women  and 
review  the  status  of  the  Commissions' 
recommendations  for  action  for  the  year 
2000.  Participants  may  wish  to  make  a 
statement  covering  personal  interests  in 
the  history  of  women  in  America  or 
share  thoughts  on  appropriate 
commemorative  events. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Davis  (202)  501-0705,  Assistant 
to  the  Associate  Administrator  for 
Communications,  General  Services 
Administration.  Also,  inquiries  may  be 
sent  to  martha.davis@gsa.gov. 

Dated:  February  28,  2000. 
Beth  Newburger, 

Associate  Administrator  for  Communications. 
[FR  Doc.  00-5276  Filed  3-3-00:  8:45  am) 
BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biological  Response  Modifiers 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  20,  2000,  9  a.m.  to  5:30 
p.m.  and  on  March  21,  2000,  8  a.m.  to 
4  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Gail  Dapolito  or 
Rosanna  Harvey,  Center  for  Biologies 
Evaluation  and  Research  {HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisor^' 
Committee  Information  Line,  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12389. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  March  20  and  21,  2000, 
the  committee  will  discuss:  (1)  Issues 
related  to  the  use  of  human  pancreatic 
islets  for  the  treatment  of  diabetes, 
including  product  development  issues 


relating  to  the  procurement,  processing 
and  characterization  of  islets, 
preclinical  animal  models  for  islets  and 
a  brief  clinical  perspective;  (2)  the 
report  of  the  January  13,  2000,  meeting 
of  the  Xenotransplantation 
Subcommittee;  and  (3)  an  update  of 
research  programs  in  the  Division  of 
Cellular  and  Gene  Therapies  and  the 
Division  of  Therapeutic  Proteins. 

Procedure:  On  March  20,  2000,  from 
9  a.m.  to  5:30  p.m.  and  on  March  21, 
2000,  from  8  a.m.  to  8:45  a.m.  and  from 
9:30  a.m.  to  5  p.m.,  the  meeting  is  open 
to  the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  10,  2000.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:45 
p.m.  and  2:15  p.m.  on  March  20.  2000, 
and  between  11:30  a.m.  and  12  noon  on 
March  21,  2000.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  March  10,  2000,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
March  21,  2000,  from  8:45  a.m.  to  9:30 
a.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  committee  will  discuss 
reports  of  the  review  of  individual 
research  programs  in  the  Division  of 
Cellular  and  Gene  Therapies  and  the 
Division  of  Therapeutic  Proteins,  Center 
for  Biologies  Evaluation  and  Research. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
March  20  and  21,  2000,  Biological 
Response  Modifiers  Advisory 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
these  issue  to  public  discussion  and 
qualified  members  of  the  Biological 
Response  Modifiers  Advisory 
Committee  were  available  at  this  time, 
the  Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customar>'  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  February  28,  2000. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Dor.  00-5395  Filed  3-1-00;  4:26  pm] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  16,  2000,  from  8  a.m.  to 
6  p.m.  and  on  March  17,  2000,  from  8 
a.m.  to  3:30  p.m. 

Location:  Holiday  Inn,  8777  Georgia 
Ave.,  Kennedy  Grand  Ballroom,  Silver 
Spring,  MD  20910. 

Contact  Person:  Linda  A.  Smallwood, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-302),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  301-827- 
3514,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  19516.  Please  call  the ' 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  March  16,  2000,  the 
following  committee  updates  are 
tentatively  scheduled:  (1)  Summaries  of 
recent  workshops  on  bacterial 
contamination  of  platelets,  (2)  criteria 
for  safety  and  efficacy  evaluation  of 
oxygen  therapeutics  as  red  cell 
substitutes.  (3)  implementation  of 
universal  leukoreduction,  and  (4)  the 
National  Institutes  of  Health  Workshop 
on  Parvovirus  Bl9.  In  the  morning,  the 
committee  will  hear  presentations,  and 
discuss  and  make  recommendations  on 
a  submitted  proposal  to  revise  the 
interpretation  of  indeterminate  human 
immunodeficiency  virus-1  Western 
Blots  with  only  nonviral  bands.  In  the 
afternoon,  the  committee  will  hear 
presentations,  and  discuss  and  make 
recommendations  on  the  topics  of  a 
history  of  hepatitis  in  blood  and  plasma 
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concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  28.  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  00-5394  Filed  .3-1-00;  4:26  pm] 
BtLUNC  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Utah  State  Children's 
Health  Insurance  Program  (SCHIP) 
State  Plan  Amendment  (SPA) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  aimounces  an 
administrative  hearing  on  March  17, 
2000;  10  a.m.;  Seventh  Floor  (Suite  700); 
Keystone  Room;  1600  Broadway; 
Denver,  Colorado  80202  to  reconsider 
our  decision  to  disapprove  Utah  SCHIP 
SPA. 

CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  March  21, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scully-Hayes,  Presiding 
Officer,  HCFA,  Cl-09-13,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244, 
Telephone:  (410)-786-2055. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Utah  State  Children's  Health 
Insurance  Program  (SCHIP)  State  Plan 
amendment  (SPA). 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430  that 
provide  a  State  with  an  opportunity  for 
an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  Section 
2107  (e)(2)(B)  of  the  Act  makes  these 
provisions  applicable  under  Title  XXI  to 
SCHIP  State  Plans  and  State  Plan 
amendments.  Under  these  provisions, 
the  Health  Care  Financing 
Administration  (HCFA)  is  required  to 
publish  a  copy  of  the  notice  to  a  State 
that  informs  the  State  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  State  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 


Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76  (b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76  (c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  notice  to  Utah  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPA  reads  as  follows: 

Mr.  Rod  L.  Betit,  Executive  Director,  Utah 

Department  of  Health,  288  North  1460 

West,  Salt  Lake  City,  Utah  84114 

Dear  Mr.  Betit: 

I  am  responding  to  your  request  for 
reconsideration  of  the  decision  to  disapprove 
the  Utah  State  Children's  Health  Insurance 
Program  Stale  Plan  Amendment  submitted 
on  January  28,  1999. 

HCFA  disapproved  Utah's  SCHIP  State 
Plan  Amendrnent  because  it  requested 
approval,  retroactive  to  August  3, 1998,  for 
the  State  to  impose  cost-sharing  amounts 
higher  than  permitted  under  Medicaid  on 
SCHIP  beneficiaries  with  family  incomes  at 
or  below  100  percent  of  the  Federal  poverty 
level  (FPL).  Section  2103  (e)(3)(A)(ii)  of  the 
Social  Security  Act  limits  SCHIP  cost-sharing 
amounts  for  children  in  families  with 
incomes  below  150  percent  of  FPL  to  the 
amounts  permitted  under  Medicaid,  "with 
such  appropriate  adjustment  for  inflation  or 
such  other  reasons  as  the  Secretary 
determines  to  be  reasonable."  The  Secretary 
has  determined  that  it  would  not  be 
reasonable  to  adjust  the  Medicaid  maximum 
cost-sharing  amounts  for  SCHIP  beneficiaries 
at  or  below  100  percent  of  FPL. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  March  17, 
2000;  10  a.m.;  Seventh  Floor  (Suite  700); 
Keystone  Room;  1600  Broadway;  Denver, 
Colorado  8020-2. 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed  at  42 
CFR,  part  430. 

The  issue  to  be  considered  at  the  hearing 
is  whether  the  Secretary  acted  within  her 
discretionary  authority  under  Section 
2103{e)(3)(A)(ii)  of  the  Social  Security  Act  in 
determining  that  it  would  not  be  reasonable 
to  adjust  the  Medicaid  maximium  cost- 
sharing  amounts  under  42  CFR  447.54  for 
SCHIP  beneficiaries  at  or  below  100  percent 
of  FPL. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer  Tf  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication  which  may  he 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
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individuals  who  will  represent  the  State  at 

the  hearing.  The  presiding  officer  may  be 

reached  at  (410)  786-2055. 

Sincerely, 

Nancy-Ann  Min  DeParle. 

Administrator. 

Authority:  Section  1116  of  the  Social 
Security  Act  (42  U.S.C.  section  1316);  (42 
CFR  section  430.18). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  February  25,  2000. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 
(FR  Doc.  00-5270  Filed  3-3-00;  8:45  am] 

BILLING  CODE  4120-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301}-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Pilot  Study  of  African 
American  Women  on  Health  Care 
Attitudes  and  Behaviors — NEW 

The  Office  of  Minority  and  Women's 
Health  (OMWH)  in  the  Bureau  of 


Primary  Health  Care  (BPHC).  Health 
Resources  and  Services  Administration 
(HRSA)  awarded  funding  for  a  pilot 
study  which  will  develop  information 
about  the  design  of  a  sample  appropriate 
to  determine  the  health  status, 
behaviors,  and  health  service 
perceptions  of  African  American 
women  who  are:  (1)  College  educated, 
and  (2)  low  income,  non-college 
educated.  The  pilot  study  will  be  used 
to  evaluate  the  interview  instrument 
and  to  discover  the  practical  issues  and 
feasibility  of  sampling  low  income 
African  American  women  from  the 
databases  of  community  health  centers 
in  three  test  locations,  the  goal  is  to 
assess  the  instrument,  the  sample 
sources,  the  procedures,  and  the 
response  rates  and  to  determine  the 
extent  to  which  data  can  be  collected  in 
a  systematic  and  comprehensive 
manner.  The  pilot  study  is  the  first  step 
in  a  much  larger  nationwide  effort  to 
build  a  significant  data  set  containing 
detailed  information  on  health  status, 
health  indicators,  and  health  behaviors 
of  African  American  women. 

The  burden  estimate  for  the  pilot 
study  is  as  follows: 


Respondent 

Number  of 
respondents 

1 —    -      --   - 
Responses 

per 
respondent 

1 
Total                Hours  per 
responses            response 

Total  hour 
burden 

College  educated  

Non-college  educated  

60 
180 

1 
1 

60 
180 

30  minutes 
30  minutes 

30 
90 

Total                                       

240 

240 

120 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  February  28.  2000. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  00-5255  Filed  3-3-00;  8:45  am] 

BILLING  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Request  for  Generic 
Clearance  To  Collect  Customer  Survey 
Data  Pertaining  to  NIH  Internet  Sites 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  histitutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Request  for  Generic  Clearance  to 
Collect  Customer  Survey  Data 
Pertaining  to  NIH  Internet  Sites.  Type  of 
Information  Collection  Request:  NEW. 
Need  and  Use  of  Information  Collection: 
Executive  Order  12862  directs  agencies 
that  provide  significant  services  directly 


to  the  public  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services.  With 
this  submission,  the  NIH,  Office  of 
Communications  and  Public  Liaison, 
seeks  to  obtain  OMB's  generic  approval 
to  conduct  customer  satisfaction 
surveys.  Since  the  late  1980's,  the  NIH 
has  seized  the  opportunity  to 
disseminate  information  and  materials 
via  the  Internet.  Today,  raid 
technological  changes  of  the  WWW 
warrant  on-going  constituent  and 
resource  analysis.  With  survey 
information,  the  NIH  is  enabled  to  serve, 
and  respond  to,  the  ever-changing 
demand  by  the  public.  The  "public" 
includes  individuals  (such  as  patients, 
educators,  students,  etc.)  and  interested 
communities  (such  as  national  or  local 
organizaiions/institutions)  and  business. 
Survey  information  will  augment 
current  Web  content,  delivery',  and 
design  research  which  is  used  to 
understand  the  Web  user,  and  more 
specifically,  the  NIH  user  community. 
Primary  objectives  are  to  (1)  classify 
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NIH  Internet  users; 
better  understand 
(3)  quantify  the 
of  current  tools  anc 
the  Institutes, 
NIH  will  use  the 
identify  strengths 
current  Internet  s 
help  to  (1) 
and  how  to  better 
(2)  discover  areas 
improvement  in 
delivery;  (3)  realize 


(2)  summarize  and 
c  ustomer  needs;  and 
eff(  ctiveness/efficiency 
delivery.  Overall, 
Centers,  and  Offices  of  the 
results  to 
weaknesses  in 
trktegies.  Findings  will 


su  rvey 
and 


imderst^nd  user  community 
Internet  users; 


sjrve 


r  squinng 
ei^ier  content  or 
how  to  align  Web 


sluRVEY  Title:  Web  Customer  Satisfaction  Survey— Annual  Reporting  Burden* 

[Web-based;  Required  for  Federal  Register  requests  under  PRA,  Paperwork  Reduction  Act.] 


NIH  Organization-wid<  i 
Overall  customer 
Specific  indicator: 
Specific  indicator 

Individual  Institute/Office 
Overall  customer 
Specific  indicator: 
Spedlfic  indicator 


Total 


'Survey  research 
would  survey  8,600 
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offerings  with  identified  user  need(s); 
and  (4)  explore  methods  to  offer  and 
deliver  information  with  efficacy  and 
equity.  Frequency  of  Response:  Annual 
[As  needed  on  an  on-going  and, 
possibly,  concurrent  basis  (by  Institute, 
Center,  or  Office)).  Affected  Public: 
Users  of  the  Internet.  Primarily,  this  is 
an  individual  at  their  place(s)  of  access 
including,  but  not  limited  to,  home  or/ 
and  work  environments.  Type  of 
Respondents:  Public  users  of  the  NIH 
Internet  site,  vvww.nj7i.gov,  which  may 


include  organizations,  medical 
researchers,  physicians  and  other  health 
care  providers,  librarians,  students,  as 
well  as' individuals  of  the  general 
public.  Estimated  Number  of 
Respondents:  104,000.  Number  of 
Respondents  Per  Respondent:  1. 
Average  Burden  Hours  Per  Response: 
0.084.  Burden  Hours  Requested:  8,684. 
Total  annualized  cost  to  respondents  is 
estimated  at  $116,105.  There  are  also  no 
capital  costs,  operating  costs  and/or 
maintenance  costs  to  report. 


Survey  area 


(1  entity)  

satisfaction 

Top-level/Entry  pages 
Tools  and  initiatives  ... 

(25  entities)  

satifaclion  

Top-level/Entry  pages 
Tools  and  initiatives  ... 


Number  of 
respondents 


4000 

2000 

1000 

1000 

100000 

50000 

25000 

25000 


104000 


Frequency  of 
response 


Avg.  Burden 

per  response 

(hours) 


0.1002 
0.0668 
0.0668 


0.1002 
0.0668 
0.0668 


0.084 


Burden  hours 


334 

200 

67 

67 

8350 

5010 

1670 

1670 


8684 


firn,  MediaMetrics,  indicated  1 ,264,000  unique  visitors  to  NIH  sites  in  Dec, 
u$ers  (less  than  0.007  of  total  average  unique  visitors  to  NIH  sites). 


Request  for  Commi  rats 

Written  commen  ts  and/or  suggestions 
from  the  public  am  1  affected  agencies 
are  invited  on  one  )r  more  of  the 
following  points:  {  )  Whether  the 
proposed  coUectioi  i  of  information  is 
necessary  for  the  p  -oper  performance  of 
the  function  of  the 
whether  the  infomiation  will  have 

The  accuracy  of  the 
agency's  estimate  c  f  the  burden  of  the 
proposed  collection  of  information, 
including  the  valioity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  eniance  tae  quality,  utility,  and 
clarity  of  the  infori  nation  to  be 
collected;  and  (4)  V  /ays  to  minimize  the 
burden  of  the  coUe  ::tion  of  information 
on  those  who  are  t(»  respond,  including 
the  use  of  appropri  ate  automated, 
electronic,  mechanical,  or  other 
technological  colle  ction  techniques  or 
other  forms  of  info  Tnation  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  additional  information  on  the 
proposed  coUectio  i  of  information 
contact:  Dennis  Rndrigues,  NIH  Office  of 
Communications  and  Public  Liaison, 
9000  Rockville  Pilo,  Bldg.  31,  Rm. 
2B03,  Bethesda,  M  uyland  20892-2094, 
or  call  non  toll-fre(  >  at  (301)  435-2932. 
You  may  also  e-m<  il  yoior  request  to 
dr3p@nih.gov. 


.  Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  May  5,  2000. 

Dated:  February  23,  2000. 
Anne  Thomas, 

Assoc.  Director,  Office  of  Communications 

and  Public  Liaison  National  Institutes  of 

Health. 

[PR  Doc.  00-5279  Filed  3-3-O0;  8:45  am] 

BILUNG  CODE  4140-01-M 


OEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acconmiodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


1999.  If  fully  implemented,  an  average  month 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Research  Centers  In  Minority  Institutions 
Review  Committee. 

Dafe:  June  12-13,2000. 

Open:  June  12,  2000,  8  AM  to  10  AM. 

Agenda:  To  discuss  program  plaiuiing  and 
program  accomplishments. 

Place:  Gaithersburg  Marriott, 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Closed:  June  12,  2000,  10:00  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott, 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  C.  William  Angus, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0812. 
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Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
General  Clinical  Research  Centers  Review 
Committee. 

Dote;  June  14-15,  2000. 

Open:  June  14.  2000,  8:00  AM  to  9:30  AM. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Closed:  June  14.  2000.  9:30  AM  to 
Adjournment. 

Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  John  L.  Meyer,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965,  301-435-0806. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  February  24,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-5278  Filed  3-3-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follow^ing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  &  Alternative  Medicine 
Special  Emphasis  Panel. 

ZJafe;  March  24,  2000. 

Time:  3  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  9000  Rockville  Pike,  Bldg.  31,  Room 
5B50  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 


Contact  Person:  Eugene  G.  Hayunga, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  NCCAM,  Building  31, 
Room  5B50,  9000  Rockville  Pike,  Bethesda, 
MD  20892,  301-594-2014, 
hayungae@od.nih.gov. 

Dated:  February  25,  2000. 
Anna  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-5288  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Ptu^uant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  Sleep 
Disorders  Research  Advisory  Board. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sleep  Disorders 
Research  Advisory  Board. 

Date:  April  10,  2000. 

Time:  8:30  AM  to  4:30  PM. 

Agenda:  To  discuss  sleep  research  and 
education  priorities  and  programs. 

Place:  Natcher  Building,  Conference  Room 
D,  45  Center  Drive,  Bethesda.  MD  20892. 

Contact  Person:  Michael  J.  Twery,  Acting 
Director,  National  Center  on  Sleep  Disorders 
Research.  Two  Rockledge  Center,  Suite 
10038,  6701  Rockledge  Drive,  Bethesda,  MD 
20892,  301/435-0199. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  February  25.  2000. 
Anna  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-5287  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  National 
Institute  on  Drug  Abuse;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  "Drug 
Supply  Services  Support". 

Date:  February  29,  2000. 

Time:  9:30  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda.  MD  20892-9547.  (301)  435-1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientists 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training,;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  February  24,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-5277  Filed  3-3-00;  8:45  a.m.] 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Allergy  And 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pinrsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
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Dated:  February  28 
Anna  Snouffer, 
Acting  Director.  Officf 
Committee  Policy. 
[PR  Doc.  00-5281  Fil^d 
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and  evaluate  grant 


Place:  Holiday  Inn  Chevy  Chase,  Somerset 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Gerald  L.  McLaughlin, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda.  MD 
20892-7610.  (301)  496-2550, 
gml45a@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  February  28,  2000. 
Anna  Snoufifier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5282  Filed  3-3-00;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nattonal  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  March  29,  2000. 

Time:  1  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge,  Room  2217, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Allen  C.  Stoolmiller, 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2220,  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610,  (301)  496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 


Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  28,  2000. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5283  Filed  3-3-00;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Hepatitis  C  Cooperative 
Research  Center. 

Date:  March  15-17,  2000. 

Time:  8:30  AM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Georgetown,  Mirage  II 
Room,  2101  Wisconsin  Ave.,  NW, 
Washington,  DC  20007. 

Contact  Person:  Lucia  I.  Gonzalez, 
Scientific  Review  Program,  Division  of 
Extramural  Activities,  NIAID,  NIH,  Room 
2217,  6700-B  Rockledge  Drive,  MSC  7610, 
Bethesda,  MD  20892-7616,  301-496-8424, 
lgl22e@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  28,  2000. 

Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5284  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Review  a 
Project  Application  POl. 

Date:  March  7-8,  2000. 

Time:  7  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Countryside  Inn  Suites,  325  S. 
Bristol,  Coasta  Mesa,  CA  92626. 

Contact  Person:  Louise  L.  Hsu,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  to  Review 
Grant  Applications. 

Date:  March  20,  2000. 

Time:  12  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesdsa, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Ramesh  Vemuri,  Office  of 
Scientific  Review.  National  Institute  on 
Aging,  The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel  to  Review 
Grant  Applications. 

Date:  March  28,  2000. 

Time:  12  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Ramesh  Vermuri,  Office  of 
Scientific  Review,  National  Institute  on 
Aging,  The  Bethesda  Gateway  Building.  7201 
Wisconsin  Avenue.  Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Empha.sis  Panel  to  Review  the 


Mentored  Research  Scientist  Development 
Award  in  Aging. 

Date:  April  19,  2000. 

Time:  2  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  Lenz,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  February  28,  2000. 

Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5285  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  52b(c)(6},  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-5 
(M4)M. 

Date:  March  7,  2000. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Bldg.,  45  Center  Drive,  Room  6AS- 
37,  Bethesda.  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Francisco  O.  Calvo, 
Deputy  Chief  Review  Branch,  DEA,  NIDDK. 
National  Institutes  of  Health.  Room  6AS37D. 
Bldg.  45,  Bethesda.  MD  20892,  301-594- 
8897. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-D 
(M2)M. 

Date:  March  14,  2000. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Bldg.,  45  Center  Drive,  Room  6AS- 
37.  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Ann  A.  Hagan,  Chief 
Review  Branch.  National  Institute  of 
Diabetes,  Digestive  and  Kidney  Diseases, 
National  Institutes  of  Health,  PHS.  DHHS, 
Rm.  6AS37,  Bldg.  45,  Bethesda,  MD  20892, 
301-594-8886. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-4  (Ml)P. 

Date:  March  16-17,  2000. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  1300 
Concourse  Drive,  Linthicum,  MD  21090. 

Contact  Person:  William  E.  Elzinga, 
Scientific  Review  Administrator.  Review 
Branch,  DEA,  NIDDK.  Natcher  Building, 
Room  6AS-37,  National  Institutes  of  Health. 
Bethesda,  MD  20892-6600,  301-594-8895. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848,  Digestive  Diseases  and  Nutrition 
research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  28,  2000. 
Anna  Snoufifier, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-5286  Filed  3-.3-00;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  closed 
meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor}'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  tha 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
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552b(c)(4)  and  552h 
as  eiinended.  The 
and/or  contract 
discussions  could 
trade  secrets  or 
such  as  patentable 
personal  informati 
individuals 
applications,  the 
would  constitute  a 
invasion  of  persona 

Name  of  Committee 
Alcohol  Abuse  and 
Emphasis  Panel. 

Date:  March  10 

Time:  8  AM  to  5  PV 

Agenda:  To  review 
proposals. 

Place:  Georgetown 
Wisconsin  Ave..  NW, 

Contact  Person 
Review  Administrator 
Review  Branch 
Abuse  and  Alcoholisr  i 
Health.  Suite  409 
Bethesda,  MD  20892 

This  notice  is  being 
days  prior  to  the  mee 
limitations  imposed ' 
funding  cycle. 

Name  of  Committee : 
.Mcohol  Abuse  and 
Emphasis  Panel. 

Date:  May  19.  2000 
.  Time:  8  AM  to  6  PN 

Agenda:To  review 
applications. 

Place:  Ramada  Inn 
Rockville  Pike. 

Contact  Person 
Scientific  Review 
Project  Review  Brand  i 
Alcohol  Abuse  and 
Institutes  of  Health 
Executive  Boulevard, 
7003,  301-443-2926. 
(Catalogue  of  Federal 
Program  Nos.  93.271 
Career  Development 
and  Clinicians;  93.27 
Research  Service 
Training;  93.273, 
93.891,  Alcohol 
National  Institutes  of 


con:  mercic 


(c)(6).  Title  5  U.S.C. 
applications 
proposals  and  the 

sclose  confidential 
ial  property 
iiaterial,  and 
0  a  concerning 
associai  ed  with  the  grant 
di  iclosure  of  which 
I  learly  unwarranted 
privacy. 

National  Institute  on 
Alcoholism  Special 


i  ind  evaluate  contract 


IIol 


t  ng 


Dated:  February  25, 
LaVeme  Y.  Stringfieli  I, 

Director,  Office  of  Fee  ?ral  Advisory 

Committee  Policy. 

|FR  Doc.  00-5289  Fil^d  3-3-00;  8:45  am] 
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the  review  and 
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National  Institute  on 
Alcoholism  Special 


md  evaluate  grant 

llockville,  1775 
Rockv  lie,  MD  20852. 
Roi  aid  Suddendorf, 
Adipinistrator,  Extramural 
National  Institute  on 
A  coholism.  National 
S  lite  409.  6000 
Bethesda,  MD  20892- 


Domestic  Assistance 
Mcohol  Research 
Awards  for  Scientists 
Alcohol  National 
Awi  rds  for  Research 
Alc(  hoi  Research  Programs; 
Resei  rch  Center  Grants, 
^ealth,  HHS) 

2000. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  and 
Alcoholism;  Notlc^  of  Closed  Meeting 


Pursuant  to 
Federal  Advisory 
amended  (5  U.S.C 


sectibn  10(d)  of  the 
C  ommittee  Act,  as 
Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Clcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  March  10.  2000. 

Time:  10  AM  to  11  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willco  Building.  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787, 
etaylor@niaaa.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Program; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  February  25,  2000. 
LaVeme  Y.  Stringfleld, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5290  Filed  3-3-00:  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Biomedical  Research  Review 
Subcommittee. 

Date:  March  2-3,  2000. 

Time:  March  2,  2000,  6:00  PM  to  10:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Time:  March  3,  2000,  8:00  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  )ules  R.  Selden,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301^43-9737, 
jselden@niaaa.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  Februar>'  25,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-5292  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859,  May  27, 
1975,  as  amended  most  recently  at  64 
FR  66925,  November  30,  1999,"and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56605,  November  9,  1995),  is 
amended  as  set  forth  below:  Within  the 
Office  of  Program  Coordination  (l) 
Revise  the  fimctional  statement  and  (2) 
Assign  standcird  administrative  codes  to 
its  two  subcomponents,  the  Executive 


Federal  Register / Vol.  65,  No.  44 /Monday.  March  6.  2000 /Notices 


11793 


Secretariat  and  the  Office  of  Federal 
Advisory  Committee  Policy. 

Section  N-B,  Organization  and 
Functions,  is  amended  by  replacing  the 
current  section  NAN  {formerly  HNAN) 
with  the  following: 

Office  of  Program  Coordination  (NAN, 
formerly  HNAN).  In  support  of  the 
Director,  NIH,  (1)  Coordinates  the 
Director's  program  and  administrative 
decision-meiking  process;  (2)  Facilitates 
commiuiication  among  the  Director,  the 
NIH  Deputy  and  Associate  Directors, 
other  senior  Office  of  the  Director  (OD) 
staff,  and  Institute  and  Center  (IC) 
Directors  to  bring  their  expertise  to  bear 
on  substantive  issues;  (3)  Advises  the 
Director,  NIH,  on  the  status  and 
implications  of  activities  NIH-wide;  (4) 
Brings  to  the  attention  of  the  Director 
and  recommends  actions  to  resolve 
trans-NIH  issues,  consulting  with  the 
NIH  Deputy  Directors  as  appropriate; 
follows  up  and  ensures  implementation 
of  decisions  by  the  Director,  NIH;  (5) 
Directs  the  Ex^utive  Secretariat  and  the 
Office  of  Federal  Advisory  Committee 
Policy;  and  (6)  Directs  the  operations  of 
the  immediate  staff  of  the  Director. 

Executive  Secretariat  (NAN2).  In 
support  of  the  Director's  decision- 
making process,  the  Executive 
Secretariat  (1)  Controls  the 
communications  flow  by 
communicating  the  actions  taken  and 
policies  set  by  the  Director  on 
documents  and  at  meetings,  including 
revisions  needed  and  follow-up  actions; 
(2)  Manages  the  flow  of  decision 
documents  and  correspondence  for 
action  by  the  Director  of  NIH;  (3)  Tracks 
incoming  documents  and  makes  action 
cmd  review  assignments  to  appropriate 
staff  in  the  ICs  and  the  Office  of  the 
Director;  (4)  Edits,  reviews,  clears,  and 
submits  to  the  Office  of  the  Secretary  all 
congressional  reports  except  those 
required  by  Appropriations  Committees; 
(5)  Sets  editorial  standards  and 
processing  policies  for  documents  acted 
on  by  the  Director;  (6)  Maintains  all 
official  records  relating  to  the  decisions 
and  official  actions  of  the  Director,  NIH, 
and  his  or  her  immediate  staff;  (7) 
Ensiues  that  the  Director  has  the  views 
of  ICs  and  OD  staff  offices  before  making 
program  or  management  decisions;  (8) 
Anticipates  potential  problems  and 
plans  for  processing  future  decisions 
and  issue  analyses;  (9)  Facilitates  the 
resolution  of  conflicts  among 
recommendations  to  the  Director  and 
makes  an  independent  recommendation 
when  resolution  caimot  be  achieved; 
(10)  Applies  sophisticated  information 
technology  to  the  management  of  the 
workflow  NIH-wide  and  supports  HHS- 
wide  efforts  to  improve  the  processing 
of  decision  documents;  (11)  Represents 


NIH  in  relations  with  the  Executive 
Secretary  of  the  Department,  other  HHS 
executive  secretariats,  and  with  outside 
document  management  organizations; 
and  (12)  Carries  out  special  projects 
assigned  by  the  Director  or  Assistant 
Director  for  Program  Coordination. 

Office  of  Federal  Advisory  Committee 
Policy  (NAN3).  To  assist  the  Director  in 
carrying  out  NIH's  responsibilities 
under  the  Federal  Advisory  Committee 
Act,  the  Office  of  Federal  Advisory 
Committee  Policy  (1)  Plans  and  directs 
Federal  advisory  committee  activities  at 
NIH;  (2)  Ensures  that  laws,  regulations 
and  policies  affecting  advisory 
committees  are  understood  and  adhered 
to  in  the  establishment  and  renewal  of 
committees,  the  nomination  and 
appointment  of  committee  members, 
and  the  preparation  of  reports  for  the 
Office  of  Management  and  Budget,  the 
General  Services  Administration, 
Congress,  and  the  President;  (3)  Sets 
policy  for  all  NIH  Advisory  Committees, 
Councils,  and  Boards;  (4)  Ensures 
appropriate  management  and  internal 
controls  are  in  place;  (5)  Formulates 
documentation  on  Federal  advisory 
committee  activities;  (6)  Serves  as  the 
liaison  with  the  committee  management 
and  other  key  staff  in  the  Office  of  the 
Secretary  and  other  Federal  agencies;  (7) 
Provides  technical  guidance  and 
information  to  assist  managers  of 
advisory  bodies  and  the  public;  and  (8) 
Provides  or  facilitates  advisory 
committee  training  for  all  NIH  staff 
involved  in  the  management  of  Federal 
advisory  committees. 

Dated:  February  15.  2000. 
Ruth  L.  Kirschstein, 
Acting  Director,  NIH. 
[PR  Doc.  00-5280  Filed  3-3-00;  8:45  ami 
BILUNG  CODE  4140-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Agency 
Information  Collection  Activities: 
Proposed  Collections;  Comment 
Request 

The  Department  of  Health  and  Human 
Services;  Program  Support  Center  (PSC) 
will  periodically  publish  summaries  of 
proposed  information  collection 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  PSC 
Reports  Clearance  Officer  on  (301)  443- 
1494. 


Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

1.  PHS  Commissioned  Corps 
Application  Forms  (PHS-50  and  PHS- 
1813) — Revision 

The  PHS-50  is  being  revised  to  reflect 
a  reorganization  and  clariflcation  of  the 
questions  to  permit  a  more  logical  entry 
of  data  by  both  the  applicant  and  the 
processing  personnel  office.  No  changes 
are  being  proposed  for  the  PHS-1813. 

The  PHS-50,  Application  for 
Appointment  as  a  Commissioned 
Officer  in  the  United  States  Public 
Health  Service,  is  used  to  determine  if 
an  applicant  is  qualified  for 
appointment  in  the  Commissioned 
Corps  of  the  Public  Health  Service 
(PHS).  In  addition,  the  information 
contained  in  PHS-50  establishes  the 
basis  for  future  assigiunents  and  benefits 
as  a  commissioned  officer. 

Respondents:  individual  applicants 
seeking  appointment  as  an  officer  in  the 
Commissioned  Corps  of  the  PHS;  Total 
number  of  Respondents:  1.565  per 
calendar  year;  Frequency  of  Response: 
once  per  applicant;  Average  Burden  per 
Response:  1  hour;  Estimated  Annual 
Burden:  1,565  hours. 

The  PHS  1813,  Reference  Request  for 
Applicants  to  the  U.S.  Public  Health 
Service  Commissioned  Corps,  is  used  to 
obtain  reference  information  concerning 
applicants  for  appointment  in  the 
Commissioned  Corps  of  the  PHS.  Each 
applicant  is  required  to  provide  four 
references. 

Respondents:  Persons  designated  by 
applicant;  Total  Number  of 
Respondents:  6,260;  Frequency  of 
Response:  once  per  reference  source; 
Average  Burden  per  Response:  .25  hour; 
Estimated  Annual  Burden:  1 .565  hours. 
Total  Burden:  3,130  hours  to 
respondents. 

Send  comments  to  Irene  West.  PSC 
Reports  Clearance  Officer,  Room  17- 
A18.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
davs  of  this  notice. 
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February  25.  2000 
Lynnda  M.  Regan, 

Director,  Progam  Sufkjort 
(FR  Doc.  00-5336  Fil  id 
BHJJNQ  CODE  416»-17-« 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICE!  I 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Lal^ratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Liiboratories  That  Have 
Withdrawn  From  the  Program 


agency:  Substance 
Health  Services 
action:  Notice. 


Abuse  and  Mental 
Administration,  HHS. 


summary:  The  Dep  ulment  of  Health  and 
Human  Services  ni  )tifies  Federal 
agencies  of  the  labi  )ratories  currently 
certified  to  meet  st  mdards  of  Subpart  C 
of  Mandatory  Guic  elines  for  Federal 
Workplace  Drug  T  ssting  Programs  (59 
FR  29916.  29925).  \  similar  notice 
listing  all  currentl]  ■  certified  laboratories 
will  be  published  ( luring  the  first  week 
of  each  month,  an<  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  t  le  certification 
process.  If  any  listisd  laboratory's 
certification  is  tota  Uy  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  c  ertification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboi  atory  Certification 
Program  diuing  th ;  past  month,  it  will 
be  listed  at  the  ent  ,  and  will  be  omitted 
from  the  monthly  isting  thereafter. 

This  Notice  is  available  on  the 
internet  at  the  following  website:  http:/ 
/wmcare.samhsa.^  ov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dt.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockvi  le,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

Special  Note:  Plea  se  use  the  above  address 
for  all  surface  mail  a  nd  correspondence.  For 
all  overnight  mail  service  use  the  following 
address:  Division  of  Workplace  Programs, 
5515  Security  Lane,  Room  815.  Rockville, 
Maryland  20852. 

SUPPLEMENTARY  IN  FORMATION: 

Mandatory  Guide  ines  for  Federal 
Workplace  Drug  T  esting  were  developed 
in  accordance  wit  i  Executive  Order 
12564  and  section!  503  of  Pub.  L.  100- 
71.  Subpart  C  of  t  le  Guidelines, 
"Certification  of  I  aboratories  Engaged 


in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  fi-om  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 

West  Allis,  WI  53227.  414-328-7840/800- 

877-7016  (Formerly:  Bayshore  Clinical 

Laboratory) 
Advanced  Toxicology  Network,  3560  Air 

Center  Cove,  Suite  101,  Memphis,  TN 

38118,  901-794-5770/888-290-1150 
Aegis  Analytical  Laboratories,  Inc.,  345  Hill 

Ave..  Nashville.  TN  37210,  615-255-2400 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  St.,  Montgomery,  AL  36103, 

800-541-4931/334-263-5745 
Alliance  Laboratory  Services,  3200  Burnet 

Ave.,  Cincinnati,  OH  45229,  513-585-9000 

(Formerly:  Jewish  Hospital  of  Cincinnati, 

Inc.) 
American  Medical  Laboratories,  Inc.,  14225 

Newbrook  Dr..  Chantilly,  VA  20151,  703- 

802-6900 
Associated  Pathologists  Laboratories,  Inc., 

4230  South  Bumham  Ave.,  Suite  250,  Las 

Vegas,  NV  89119-5412,  702-733-7866/ 

800-433-2750 
Baptist  Medical  Center — Toxicology 

Laboratory,  9601 1-630,  Exit  7.  Little  Rock, 

AR  72205-7299,  501-202-2783  (Formerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Clinical  Reference  Lab,  8433  Quivira  Rd., 

Lenexa,  KS  66215-2802,  800-445-6917 
Cox  Health  Systems,  Department  of 

Toxicology,  1423  North  Jefferson  Ave., 

Springfield,  MO  65802,  800-870-3652/ 

417-269-3093  (Formerly:  Cox  Medical 

Centers) 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL.  P.O.  Box  88- 

6819,  Great  Lakes,  IL  60088-6819,  847- 

688-2045/847-688-4 1 7 1 
Diagnostic  Services  Inc..  dba  DSI,  12700 

Westlinks  Drive.  Fort  Myers,  FL  33913, 

941-561-8200/800-735-5416 
Doctors  Laboratory,  Inc..  P.O.  Box  2658,  2906 

Julia  Dr.,  Valdosta,  GA  31604,  912-244- 

4468 
DrugProof,  Division  of  Dynacare/Laboratory 

of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 


WA  98104,  206-386-2672/800-898-0180 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof.  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969,  1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310 

Dynacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-^51-3702/800-661- 
9876 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,  601-236-2609 

Ganama-Dynacare  Medical  Laboratories,*  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ON,  Canada  N6A  1P4,  519-679- 
1630 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608-267- 
6267 

Hartford  Hospital  Toxicology  Laboratory,  80 
Seymour  St.,  Hartford,  CT  06102-5037, 
860-545-6023 

Integrated  Regional  Laboratories,  5361  NW 
33rd  Avenue,  Fort  Lauderdale,  FL  33309, 
954-777-0018,  800-522^232,  (Formerly; 
Cedars  Medical  Center,  Department  of 
Pathology) 

KroU  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna,  LA  70053,  504-361- 
8989/800-433-3823,  (Formerly:  Laboratory 
Specialists,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
1904  Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-572-6900/800-633- 
3984,  (Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of  Roche 
Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A  Member 
of  the  Roche  Group) 

Laboratory  Corporation  of  America  Holdings, 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38118,  901-795-1515/800-233-6339, 
(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc.,  MedExpress/National 
Laboratory  Center) 

LabOne,  Inc.,  10101  Renner  Blvd.,  Lenexa, 
KS  66219,  913-888-3927/800-728-4064 
(Formerly:  Center  for  Laboratory  Services, 
a  Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  908-526- 
2400/800-437-4986,  (Formerly:  Roche 
Biomedical  Laboratories,  Inc.) 

Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory.  1000  North  Oak  Ave.. 
Marshfield,  WI  54449,  715-389-3734/800- 
331-3734 
MAXXAM  Analytics  Inc.,*  5540  McAdam 
Rd.,  Mississauga,  ON,  Canada  L4Z  IPI, 
905-890-2555,  (Formerly:  NOVAMANN 
(Ontario)  Inc.) 
Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Ariington  Ave.,  Toledo,  OH  43614,  419- 
383-5213 
MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112.  651-636-7466/ 
800-832-3244 
MetroLab-Legacy  Laboratory  Services,  1225 
NE  2nd  Ave..  Portland,  OR  97232,  503- 
413-5295/800-950-5295 
Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory.  1  Veterans 
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Drive.  Minneapolis,  Minnesota  55417, 
612-725-2088 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave.,  Bakersfield,  CA  93304, 
661-322-4250 

NWT  Drug  Testing,  1141  E.  3900  South,  Salt 
Lake  Citv,  UT  84124,  801-268-2431/800- 
322-3361,  (Formeriy:  NorthWest 
Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc.,  1705 
Center  Street,  Deer  Park,  TX  77536,  713- 
920—2559,  (Formerly:  University  of  Texas 
Medical  Branch.  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave..  Eugene,  OR  97440- 
0972,541-687-2134 

Pacific  Toxicology  Laboratories,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-598- 
3110,  (Formerly:  Centinela  Hospital 
Airport  Toxicology  Laboratory 

Pathology  Associates  Medical  Laboratories, 
11604  E.  Indiana,  Spokane,  WA  99206, 
509-926-2400/800-541-7891 

PharmChem  Laboratories,  Inc.,  1505— A 
O'Brien  Dr.,  Menlo  Park,  CA  94025,  650- 
328-6200/800-446-5177 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth,  TX 
76118,  817-215-8800,  (Formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
110th  St.,  Overiand  Park,  KS  66210,  913- 
339-0372/800-821-3627 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Blvd., 
San  Diego,  CA  92111,  619-279-2600/800- 
882-7272 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340,  770- 
452-1590,  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills,  MI  48326, 
810-373-9120/800-444-0106  (Formeriy: 
HealthCare/Preferred  Laboratories, 
HealthCare/MetPath,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  National 
Center  for  Forensic  Science,  1901  Sulphur 
Spring  Rd.,  Baltimore,  MD  21227,  410- 
536-1485  (Formerly:  Maryland  Medical 
Laboratory,  Inc.,  National  Center  for 
Forensic  Science,  CORNING  National 
Center  for  Forensic  Science) 

Quest  Diagnostics  Incorporated,  8000 
Sovereign  Row,  Dallas,  TX  75247,  214- 
638-1301  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving,  TX  75063,  972-916-3376/ 
800-526-0947  (Formeriy:  Damon  Clinical 
Laboratories,  Damon/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  801  East 
Dixie  Ave.,  Leesburg,  FL  34748,  352-787- 
9006  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  Doctors  &  Physicians 
Laboratory) 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd.,  Norristown,  PA  19403,  610-631-4600/ 
800-877-7484  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories,  SmithKline 
Bio-Science  Laboratories) 


Quest  Diagnostics  Incorporated,  875 
Greentree  Rd.,  4  Parkway  Ctr.,  Pittsburgh, 
PA  15220-3610,  412-92Q-7733/800-574- 
2474  (Formerly:  Med-Chek  Laboratories, 
Inc.,  Med-Chek/Damon,  MetPath 
Laboratories,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  506  E.  State 
Pkwry.,  Schaumburg,  IL  60173,  800-669- 

-    6995/847-885-2010  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories, 
International  Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA  92108- 
4406,  619-686-3200/800-446-4728 
(Formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  of  Missouri  LLC,  2320 
Schuetz  Rd.,  St.  Louis.  MO  63146,  314- 
991-1311/800-288-7293  (Formeriy:  Quest 
Diagnostics  Incorporated,  Metropolitan 
Reference  Laboratories,  Inc.,  CORNING 
Clinical  Laboratories,  South  Central 
Division) 

Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608,  201- 
393-5590  (Formerly:  MetPath,  Inc., 
CORNING  MetPath  Clinical  Laboratories. 
CORNING  Clinical  Laboratory) 

Quest  Diagnostics  Incorporated,  7600  Tyrone 
Ave..  Van  Nuys,  CA  91405,  818-989-2520/ 
800-877-2520  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories) 

San  Diego  Reference  Laboratory,  6122  Nancy 
Ridge  Dr.,  San  Diego,  CA  92121,  80&-677- 
7995 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA  23236. 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  St.,  Temple.  TX  76504,  254-771- 
8379/800-749-3788 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505-727- 
6300/800-999-5227 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Rd..  Tempe,  AZ  85283,  602-438-8507 

Sparrow  Health  System,  Toxicology  Testing 
Center,  St.  Lawrence  Campus,  1210  W. 
Saginaw,  Lansing,  MI  48915,  517-377- 
0520  (Formerly:  St.  Lawrence  Hospital  & 
Healthcare  System) 

St.  Anthony  Hospital  Toxicology  Laboratory, 
1000  N.  Lee  St.,  Oklahoma  City,  OK  73101. 
405-272-7052 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
2703  Clark  Lane,  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  573-882-1273 

Toxicolog}'  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave..  Miami,  FL  33166,  305-593- 
2260 

UNILAB  18408  Oxnard  St.,  Tarzana.  CA 
91356,  818-996-7300/800-492-0800 
(Formerly:  MetWest-BPL  Toxicology 
Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80.  Midland.  Texas 
79706,  915-561-8851/888-953-8851 

The  following  laboratory  is  voluntarily 
withdrawing  from  the  NLCP  program, 
effective  March  9,  2000: 


Info-Meth,  112  Crescent  Ave.,  Peoria,  IL 
61636,  309-671-5199/800-752-1835 
(Formerly:  Methodist  Medical  Center 
Toxicology  Laboratory) 
*  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12,  1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register, 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  Federal 
Register,  9  June  1994,  Pages  29908-29931). 
After  receiving  the  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  DHHS  certified  laboratories  and 
participate  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  00-5457  Filed  3-3-00;  8:45  am) 

BILUNG  CODE  4160-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Fiscal  Year  (FY)  2000  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services(CMHS)  annoimces  the 
availability  of  FY  2000  funds  for  grants 
for  the  following  activity.  This  activity 
is  discussed  in  more  detail  under 
Section  4  of  this  notice.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  Parts  I  and  II  of  the 
Guidance  for  Applicants  (GFA)  before 
preparing  an  application.  Fart  I  is 
entitled  Cooperative  Agreements  for 
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Violence  Prevention  Cooperative 
Agreements).  Part  IT  is  entitled  General 
Policies  and  Procedures  Applicable  to 
all  SAMHSA  Applications  for 


Discretionary  Grants  and  Cooperative 
Agreements. 


Activity 


Application 
deadline 


5/23/00 


Estimated  funds  available,  FY 
2000 


$4.10  million* 
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activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  described  in 
Section  4  are  also  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov). 

Application  Submission:  Applications 
must  be  submitted  to:  SAMHSA 
Programs,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  Suite 
1040,  6701  Rockledge  Drive  MSC-7710 

Bethesda,  MD  20892-7710  * 

(*  Applicants  who  wish  to  use  express  mail 
or  courier  service  should  change  the  zip  code 
to  20817.) 

Application  Deadlines:  The  deadline 
for  receipt  of  applications  is  May  23, 
2000. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  retimied  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  Section  4). 

Programmatic  Information 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 


quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 
Reinventing  govenmient,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportimity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

SAMHSA's  FY  2000  Knowledge 
Development  and  Application  (KD&A) 
agenda  is  the  outcome  of  a  process 
whereby  providers,  services  researchers, 
consumers.  National  Advisory  Council 
members  and  other  interested  persons 
participated  in  special  meetings  or 
responded  to  calls  for  suggestions  and 
reactions.  From  this  input,  each 
SAMHSA  Center  developed  a  "menu" 
of  suggested  topics.  The  topics  were 
discussed  jointly  and  an  agency  agenda 
of  critical  topics  was  agreed  to.  The 
selection  of  topics  depended  heavily  on 
policy  importance  and  on  the  existence 
of  adequate  research  and  practitioner 
experience  on  which  to  base  studies. 
While  SAMHSA's  FY  2000  KD&A 
program  will  sometimes  involve  the 
evaluation  of  some  delivery  of  services, 
they  are  services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  it  is 
question-focus.  Dissemination  and 
application  are  integral,  major  featiu-es 
of  the  programs.  SAMHSA  believes  that 
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it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  and  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communication 
means. 

SAMHSA  also  continues  to  fund 
legislatively-mandated  services 
programs  for  which  funds  are 
appropriated. 

2.  Special  Concerns 

SAMHSA's  legislatively-mandated 
services  programs  do  provide  funds  for 
mental  health  and/or  substance  abuse 
treatment  and  prevention  services. 
However,  SAMHSA's  KD&A  activities 
do  not  provide  funds  for  mental  health 
and/or  substance  abuse  treatment  and 
prevention  services  except  sometimes 
for  costs  required  by  the  particular 
activity's  study  design.  Applicants  are 
required  to  propose  true  knowledge 
application  or  knowledge  development 
application  projects.  Applications 
seeking  funding  for  services  projects 
imder  a  KD&A  activity  will  be 
considered  nonresponsive. 

Applications  that  are  incomplete  or 
nonresponsive  to  the  GFA  will  be 
returned  to  the  applicant  without 
further  consideration. 

3.  Criteria  for  Review  and  Funding 

3.1  General  Review  Criteria 

Review  criteria  that  will  be  used  by 
the  peer  review  groups  are  specified  in 
the  application  guidance  material. 

3.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Coimcil 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 

4.  Special  FY  2000  SAMHSA  AcUvities 

Cooperative  Agreements  for 
Comprehensive  Community  Actions  to 
Promote  Youth  Violence  Prevention, 
Suicide  Prevention  and  Resilience 
Enhancement  (short  title:  Youth 
Violence  Prevention  Cooperative 
Agreements,  SMOO-005) 

•  Application  Deadline:  The  receipt 
date  is  May  23,  2000. 

•  Purpose:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Mental  Health  Services  (CMHS) 
announces  the  availability  of  funds  for 


community  organizations  to  promote 
prevention  of  youth  violence  and 
suicide  and  to  enhance  healthy  youth 
development.  The  goals  of  this 
cooperative  agreement  are  (1)  to  build 
community-wide  understanding  of 
youth  violence/suicide,  (2)  to  build  real 
and  sustainable  commimity-wide, 
intensive  collaborations  to  address  this 
public  health  crisis,  and  (3)  to 
implement  and  sustain  evidence-based 
youth  and  family  service  programs. 
There  will  be  two  Phases  in  this  2-year 
program:  Phase  1  Community 
Collaboration  Phase,  and  Phase  2,  Pilot 
Implementation  Phase.  In  Phase  1, 
grantees  will  develop  intensive 
commimity  wide  collaboration  to 
address  youth  violence  prevention/ 
suicide  proactively.  In  Phase  2,  grantees 
will  pilot  the  chosen  evidence-based 
youth  violence/suicide  prevention 
programs.  This  GFA  is  a  revision  of  the 
prior  CMHS  No.  SM99-O09,  School 
Action  Grants. 

•  Eligible  Applicants:  AppUcations 
may  be  submitted  by  domestic  non- 
governmental non-profit  and  for  profit 
entities;  public  or  private  educational 
systems,  institutions,  and  agencies; 
Tribal  government  units  and 
organizations;  and  cormnimity -based 
organizations  such  as  advocacy 
organizations,  community-based  health, 
mental  health  and  social  service 
organizations,  parents  and  teachers 
associations,  consumer  and  family 
groups,  and  minority  serving 
organizations. 

This  program  is  related  to  the 
Community  Prevention  Grants  (GFA 
SMOO-004)  in  that  similar  activities 
could  be  supported  under  that  grant  or 
this  cooperative  agreement;  however, 
the  Community  Prevention  Grants  offer 
support  exclusively  to  State,  Tribes,  and 
their  political  subdivisions.  State  and 
local  governmental  units  are  not  eligible 
for  this  cooperative  agreement  program 
with  the  following  exceptions: 
educational  units  are  eligible  to  apply 
for  both  youth  violence  and  suicide 
prevention  projects  and  governmental 
community  mental  health  organizations 
can  serve  as  applicant  organizations  for 
suicide  prevention,  but  not  youth 
violence  prevention  projects. 

•  Amount:  It  is  expected  that  $4.10 
million  will  be  available  in  FY2000.  Of 
this  $4.10  million,  four  grants  totaling 
up  to  $600,000  will  be  awarded  to 
organizations  proposing  programs  on 
the  prevention  of  youth  suicide. 

•  Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  2  years. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

•  Program  Contact:  For  questions 
concerning  program  issues,  contact: 


Tiffany  Ho,  Division  of  Program 
Development,  Special  Populations 
and  Projects,  Center  for  Mental  Health 
Services,  Substance  Abuse  and 
Mental  Health  Services 
Administration,  Room  170-26,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
(301)  443-2892. 
or 

Malcolm  Gordon,  Special  Programs 
Development  Branch,  Center  for 
Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Room  17C-05,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
(301) 443-2957. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Grants  Management  Officer, 
Division  of  Grants  Management,  OPS, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Room  15C-05, 
5600  Fishers  Lane.  Rockville,  Marvland 
20857.  (301)  443-4456. 

•    Application  kits  are  available  from: 
National  Mental  Health  Services, 
Knowledge  Exchange  Network  (KEN), 
P.O.  Box  42490,  Washington.  DC  20015. 
Telephone:  1-800-789-2647,  TTY: 
(301)  443-9006.  Fax:  (301)  984-8796. 

5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies.         * 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  2000  activity 
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is  subject  to  the  Pub 
Reporting  Requirements 

6.  PHS  Non-use  of 
Statement 


ic  Health  System 
jnts. 

ihbacco  Policy 


The  PHS  strongly 
and  contract  reel 
smoke-free  workpl 
non-use  of  all 
addition.  Public  Lav 
Children  Act  of  199 
in  certain  facilities  ( 
any  portion  of  a  faci 
regular  or  routine 
day  care,  health  care 
development  servic(  s 
children.  This  is 
PHS  mission  to  protfect 
physical  and  mental 
American  people. 

7.  Executive  Order  i2372 


encourages  all  grant 
pie  Its  to  provide  a 
and  promote  the 
tobaccjo  products.  In 

103-227,  the  Pro- 
,  prohibits  smoking 
)r  in  some  cases, 
ity)  in  which 
etjucation,  library, 
,  or  early  childhood 
are  provided  to 
coilsi  stent  with  the 

and  advance  the 
heedth  of  the 


the  FY  2000  activitv 


for  Federal  financia 


guidance  materials, 


The  SPOC  should 
send  any  State  revie  w  process 
recommendations  d  rectly  to:  Division 
of  Extramural  Activ  ties.  Policy,  and 
Review,  Substance  i  ^buse  and  Mental 
Health  Services  Adi  ministration, 
Parklawn  Building,  i^oom  17-89,  5600 
Fishers  Lane,  Rock\  ille,  Maryland 
20857. 
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Applications  subr  litted  in  response  to 


listed  above  are 


subject  to  the  interg(  )vemmental  review 
requirements  of  Exe  :utive  Order  12372, 
as  implemented  thr(  ugh  DHHS 
regulations  at  45  CF  i  Part  100.  E.O. 
12372  sets  up  a  syst  !m  for  State  and 
local  government  re  aew  of  applications 


assistance. 


Applicants  (other  th  an  Federally 
recognized  Indian  tj  ibal  governments) 
should  contact  the  S  tate's  Single  Point 
of  Contact  (SPOC)  a  ;  early  as  possible  to 
alert  them  to  the  pre  spective 
application(s)  and  t(  i  receive  any 
necessary  instructio  is  on  the  State's 
review  process.  For  aroposed  projects 
serving  more  than  o  le  State,  the 

to  contact  the  SPOC 
of  each  affected  Statfe.  A  current  listing 
of  SPOCs  is  include  1  in  the  application 


The  due  date  for 
recommendations  i 
days  after  the  speci  ied 
the  receipt  of  applit  ations 
does  not  guarantee 
explain  SPOC  conuiients 
received  after  4he  6(  i 


I  Itate  review  process 
no  later  than  60 
deadline  date  for 
SAMHSA 
o  accommodate  or 

that  are 
day  cut-off. 


Dated:  February  29,  2000. 
Richard  Kopanda, 
Executive  Officer.  SA} 
[PR  Doc.  00-5396  Filjd 
BILUNC  CODE  4162-20-U 


miSA. 

3-1-00;  4:26  pm] 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4568-N-01] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 
Affirmative  Fair  Housing  Marlteting 
Plan 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  5, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Niunber  and  should  be  sent  to: 
Steven  Tursky,  Reports  Liaison  Officer, 
Fair  Housing  and  Equal  Opportimity, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.,  Room 
5222,  Washington,  DC  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Tursky,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW,  Room  5222,  (202)  708-2288  (this  is 
not  a  toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
docxunents.  Hearing  or  speech-impaired 
individuals  may  access  this  number 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8399. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended).  The  Notice  is 
soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 


automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Affirmative  Fair 
Housing  Marketing  Plan.  OMB  Control 
Number:  2529-0013. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
uses  this  information  to  assess  the 
adequacy  of  the  applicant's  proposed 
actions  to  carry  out  the  Affirmative  Fair 
Housing  Marketing  requirements  of  24 
CFR  200.600  and  review  compliance 
with  these  requirements  under  24  CFR 
Part  108,  the  AFHM  Compliance 
Regulations. 

Agency  form  numbers,  if  applicable: 
HUD  935.2. 

Members  of  affected  public: 
Applicants  for  mortgage  insurance 
under  the  Department's  insiued  single 
family  and  multifamily  programs. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  On  an  annual  basis, 
2,500  respondents,  1  response  per 
respondent,  2,500  total  responses,  1,875 
total  burden  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  the  expiration 
date  of  a  currently  approved  collection 
without  any  change  in  the  substance  or 
in  the  method  of  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  February  25,  2000. 
Pamela  Walsh, 

Director,  Program  Standards  Division. 
[PR  Doc.  00-5275  Filed  3-3-00;  8:45  am] 
BILUNG  CODE  4210-08-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10  {a)(l)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  USC  1531 
et  seq.). 

Permit  No.  TE-022517. 
Applicant:  Andrea  Beach,  Ramona, 
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California. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 
Pennit  No.  TE-008031. 

Applicant:  David  Flietner,  Riverside, 
California. 

The  applicant  requests  an  amendment 
to  take  {siuT^ey  by  pursuit)  the  Delhi 
Sands  Flower-loving  fly  [Rapbiomidas 
terminatus  abdominalis)  in  conjunction 
with  presence  or  absence  surveys 
throughout  its  range  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  TE-018909. 

Applicant:  Kelly  Rio,  Brea,  California. 

The  applicant  requests  an  amendment 
to  take  (survey  by  pursuit)  the  El 
Segundo  blue  butterfly  (Euphilotes 
battoides  allyni)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE-838743. 

Applicant:  David  Faulkner,  San 
Diego,  California. 

The  applicant  requests  an  amendment 
to  take  (survey  by  pursuit)  the  Delhi 
Sands  Flower-loving  fly  (Raphiomidas 
terminatus  abdominalis)  in  conjunction 
with  presence  or  absence  surveys 
throughout  its  range  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-817397. 

Applicant:  John  Storrer,  Santa 
Barbara,  California. 

The  applicant  requests  an  amendment 
to  take  (capture  and  handle)  the 
California  tiger  saleimander  {Ambystoma 
califomiense)  in  conjunction  with 
presence  or  absence  surveys  throughout 
its  range  in  Santa  Barbara  County, 
California,  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE-022558. 

Applicant:  Megan  Sue  Enright, 
Encinitas,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
(Branchinecta  conservatio),  longhom 
fairy  shrimp  (Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni)  in 
conjunction  with  surveys  throughout 
each  species  range  in  California  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  TE-835549. 

Applicant:  Charles  H.  Black,  San 


Diego,  California. 

The  applicant  requests  a  permit 
amendment  to  take  (collect  cysts; 
sacrifice  cultured  individuals)  the  San 
Diego  fairy  shrimp  (Brachinecta 
sandiegonensis)  and  the  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjunction  with  surveys  throughout 
each  species  range  for  the  purpose  of 
enhancing  their  survival. 
Permit  No.  TE-022651. 

Applicant:  Michael  A.  Bias,  Roseville, 
California. 

The  applicant  requests  a  permit  to 
take  (capture,  mark)  the  salt  marsh 
harvest  mouse  (Reithrodontomys 
raviventris)  in  conjimction  with 
population  studies  and  monitoring 
throughout  the  species  range  in 
California  for  the  purpose  of  enhancing 
its  siuT^ival. 
Permit  No.  TE-022649. 

Applicant:  Joseph  E.  Messin,  Moreno 
Valley,  California. 

The  applicant  requests  a  permit  to 
take  (capture,  mark)  the  Stephens' 
kangaroo  rat  (Dipodomys  stephensi)  in 
conjunction  with  population  studies 
and  monitoring  in  Riverside  County, 
California  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  TE-820306. 

Applicant:  KEA  Environmental.  Inc. 
San  Diego,  California. 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey, 
collect,  and  sacrifice)  the  Conservancy 
fairy  shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjunction  with  surveys  throughout 
each  species  range  in  California  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  TE-702631. 

Applicant:  Assistant  Regional 
Director-Ecological  Services,  Region 
1,  U.S.  Fish  and  Wildlife  Service. 
Portland,  Oregon. 

The  applicant  requests  a  permit 
amendment  to  remove  and  reduce  to 
possession  specimens  of  the  following 
plant  species:  Sidalcea  keckii  (Keek's 
checker-mallow)  and  Thlaspi 
califomicum  (Kneeland  Prairie  penny- 
cress).  Authorization  is  also  requested  to 
take  the  following  wildlife  species:  the 
riparian  brush  rabbit  (Sylvilagus 
bachmani  riparius)  and  the  riparian  or 
San  Joaquin  Valley  woodrat  (Neotoma 
fuscipes  riparia).  Collection  and  take 
activities  will  be  conducted  throughout 
each  species  range  in  conjunction  with 
recovery  efforts  for  the  purpose  of 


enhancing  their  propagation  and 

survival. 

Permit  No.  TE-023242. 

Applicant:  Geoffrey  T.  Gray.  Clovis, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
(Branchinecta  conservatio),  longhom 
fairy  shrimp  (Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjunction  with  surveys  throughout 
each  species  range  in  California  for  the 
purpose  of  enhancing  their  siu^fival. 
Permit  No.  TE-023240. 

Applicant:  William  M.  Stolp,  Fresno, 
Califomia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
(Branchinecta  conservatio),  longhom 
fairy  shrimp  (Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  (Lepidurus  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  (Streptocephalus  woottoni)  in 
conjimction  with  surveys  throughout 
each  species  range  in  Califomia  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  TE-776608. 

Applicant:  Monk  &  Associates. 
Walnut  Creek,  Califomia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  San  Diego  fairy  shrimp 
(Brachinecta  sandiegonensis)  and  the 
Riverside  fairy  shrimp  (Streptocephalus 
woottoni)  in  conjunction  with  surveys 
throughout  each  species  range  in 
California  for  the  purpose  of  enhancing 
their  survival. 
Permit  No.  TE-023496. 

Applicant:  Endangered  Species 
Recovery  Program,  Fresno, 
California. 

The  applicant  requests  a  permit  to 
take  (capture,  mark,  hold  in  captivity) 
the  blunt-nosed  leopard  lizard 
(Gambelia  silus);  take  (capture,  mark, 
collect  biological  samples)  the  Fresno 
kangaroo  rat  (Dipodomys  nitratoides 
exilis),  giant  kangaroo  rat  (Dipodomys 
ingens),  and  the  Tipton  kangaroo  rat 
(Dipodomys  nitratoides  nitratoides); 
take  (capture,  mark,  radio-collar,  collect 
blood  and  tissue  samples)  the  San 
Joaquin  kit  fox  (Vulpes  macrotis 
mutica);  take  (harass  by  survey,  collect, 
and  sacrifice)  the  Conservancy  fairy 
shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  vemal  pool  tadpole 
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shrimp  (Lepiduru. ; 
fairy  shrimp  (BraQ^inecta 
sandiegonensis) 
shrimp  (Streptoce  ohalus 
take  (captiire 
translocate,  coUec  t 
captively  propaga 
rabbit  [Sylvilagus  ' 
and  the  riparian  c 
woodrat  (Neotom^ 
conjunction  with 
monitoring,  ecolo  {ical 
population  augme  ntation 
each  species  rang(  i 
enhancing  their 
for  the  blunt-nosep 
Fresno  kangaroo 
Tipton  kangaroo 
Joaquin  kit  fox 
authorized  under 


the  Riverside  fairy 
woottoni);  and 
.  radio-tag, 
biological  samples, 
:e)  the  riparian  brush 
bachmani  riparius) 
San  Joaquin  Valley 
fuscipes  riparia)  in 
iurveys,  population 
research,  and 
throughout 
for  the  purpose  of 
survival.  All  activities 
leopard  lizard, 
giant  kangaroo  rat, 
and  the  San 
previously 
subpermit  Willdf-15. 


rit, 
nt, 


were 


Permit  No.  TE-02  M67. 
Applicant:  Davi  d  Mayer,  La  Jolla, 
California. 


The  applicant  n 
(harass  by  survey 
the  Conservancy 
{Branchinecta 
fairy  shrimp 
longiantenna). 
shrimp  (Lepiduru 
fairy  shrimp 
sandiegonensis) , 
shrimp  (Streptoo 
(survey  by  pursui 
checkerspot 
edithra  quino), 
survey)  the 
flycatcher  [Empi 
in  conjunction 
population 
species  range  for 
enhancing  their 


The  applicant 
purchase,  in 
female  and  four 
Hawaiian  (=nene 
[=Branta]  san 
of  enhancing  the 
and  survival. 
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packardi).  San  Diego 


( (quest  a  permit  to  take 
collect,  and  sacrifice) 
i  liry  shrimp 
coi\servatio),  longhom 


(Brai  \chinecta 
vefnal  pool  tadpole 

packardi),  San  Diego 
(Braihinecta 

<  nd  the  Riverside  fairy 
ephalus  woottoni);  take 
the  Quino 
buttery  [Euphydryas 
take  (harass  by 
southwestern  willow 

Cf)nax  traillii  extimus) 
surveys  and 
monitbring  throughout  each 
1  he  purpose  of 
si  UA'ival. 

Permit  No.  TE-02  3492. 
Applicant:  Alai  Wilkins,  Middleton, 
Massachusetl  s. 


r  squests  a  permit  to 
interstate  commerce,  one 
captive  bred 
(Nesochen 
dvic^nsis)  for  the  purpose 
propagation 


niale  i 
geese  I 


pecies 


Permit  No.  TE-0t4497. 

Applicant:  Hal(  akala  National  Park, 
Makawao,  He  waii. 

The  applicant  requests  a  permit  to 
remove  and  redu(  e  to  possession  the 
seeds,  inflorescence,  and  leaves  of 
Clermontia  samujlii  (oha  wai),  Cyanea 
copelandii  ssp.  huleakalaensis  (haha), 
Cyanea  glabra  (hi  Jia),  and  Cyanea 
hamatiflora  ssp. ,  lamatiflora  (haha)  in 
conjimction  with  viability  and 
propagation  research,  and  herbarium 
and  taxonomic  id  entification,  at 
Haleakala  Nation  d  Park,  Hawaii  for  the 
purpose  of  enhan  :ing  their  survival. 


DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  by  April  5,  2000. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief — 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  v\rritten  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  February  28,  2000. 
Don  Weathers 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 
(FR  Doc.  00-5295  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO6401020XQ241E] 

Call  for  Nominations  for  Resource 
Advisory  Councils 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Resource  Advisory 

Coimcil  Call  for  Nominations. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  each  of 
the  Bureau  of  Land  Management  (BLM) 
Resource  Advisory  Councils  (RACs)  that 
have  member  terms  expiring  this  year. 
The  RACs  provide  advice  and 
recommendations  to  BLM  on  land  use 
planning  and  management  of  the  public 
lands  within  their  geographic  areas. 
Public  nominations  will  be  considered 
for  45  days  after  the  publication  date  of 
this  notice. 

The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  plaiming  and  issues  related  to 


management  of  lands  administered  by 
BLM. 

Section  309  of  FLPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA,  RAC  members 
appointed  to  the  RAC  must  be  balanced 
and  representative  of  the  various 
interests  concerned  with  the 
management  of  the  public  lands.  These 
include  three  categories: 

Category  One — Holders  of  federal 
grazing  permits  and  representatives  of 
energy  and  mineral  development, 
timber  industry,  transportation  or  rights- 
of-way,  off-highway  vehicle  use,  and 
commercial  recreation; 

Category  Two — Representatives  of 
nationally  or  regionally  recognized 
environmental  organizations, 
archaeological  and  historic  interests, 
dispersed  recreation,  and  wild  horse 
and  burro  groups; 

Category  Three — Holders  of  State, 
coimty  or  local  elected  office, 
employees  of  a  State  agency  responsible 
for  management  of  natural  resources, 
academicians  involved  in  natural 
sciences,  representatives  of  Indian 
tribes,  and  the  public-at-large. 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  be  residents 
of  the  State  or  States  in  which  the  RAC 
has  jurisdiction.  Nominees  will  be 
evaluated  based  on  their  education, 
training,  and  experience  and  their 
knowledge  of  the  geographical  area  of 
the  RAC.  Nominees  should  have 
demonstrated  a  commitment  to 
collaborative  resource  decisionmaking. 
All  nominations  must  be  accompanied 
by  letters  of  reference  from  represented 
interests  or  organizations,  a  completed 
background  information  nomination 
form,  as  well  as  any  other  information 
that  speaks  to  the  nominee's 
qualifications. 

Simultaneous  with  this  notice,  BLM 
State  Offices  will  issue  press  releases 
providing  additional  information  for 
submitting  nominations,  with  specifics 
about  the  number  and  categories  of 
member  positions  available  for  each 
RAC  in  the  State.  Nominations  for  RACs 
should  be  sent  to  the  appropriate  BLM 
offices  listed  below. 

Arizona 

Arizona  RAC 
Deborah  Stevens,  Arizona  State 
Office,  BLM,  222  N.  Central 
Avenue,  Phoenix,  Arizona  85004- 
2203,(602)417-9215 

California 
Central  California  RAC 
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Larry  Mercer,  Bakersfield  Field  Office, 
BLM,  3801  Pegasus  Avenue, 
Bakersfield,  California  93308,  (661) 
391-6000 
Northeastern  California  RAC 

Jeff  Fontana,  Eagle  Lake  Field  Office, 
BLM,  2950  Riverside  Drive, 
Susanville,  California  96130,  (530) 
257-0456 
Northwestern  California  RAC 

Jeff  Fontana,  Eagle  Lake  Field  Office, 
BLM,  2950  Riverside  Drive, 
Susanville,  California  96130,  (530) 
257-0456 

Colorado 

Front  Range  RAC;  Southwrest  RAC; 
Northwest  RAC 
Sheri  Bell,  Colorado  State  Office, 
BLM,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  (303) 
239-3671 

Idaho 

Upper  Columbia  RAC;  Upper  Snake 
RAC;  Lower  Snake  RAC 
Kim  Buxton,  Idaho  State  Office,  BLM, 
1387  Viimell  Way,  Boise,  Idaho 
83709,  (208)  373-4015 

Montana  and  Dakotas 

Eastern  Montana  RAC;  Central  Montana 
RAC;  Western  Montana  RAC; 
Dakotas  RAC 
Jodi  Weil,  Montana  State  Office,  BLM, 
5001  Southgate  Drive,  Billings, 
Montana  59101,  (406)  896-5258 

Nevada 

Mojave-Southem  RAC;  Northeastern 
Great  Basin  RAC;  Sierra  Front 
Northwestern  RAC 
Bob  Stewart,  Nevada  State  Office, 
BLM,  1340  Financial  Boulevard, 
Reno,  Nevada  89502-7147,  (775) 
861-6586 

New  Mexico 

New  Mexico  RAC 
Kathleen  Mulkey,  New  Mexico  State 
Office,  BLM,  P.O.  Box  27115  Sante 
Fe,  New  Mexico  87502-0115,  (505) 
438-7514 

Oregon/Washington 

Eastern  Washington  RAC;  John  Day/ 
Snake  RAC;  Southeast  Oregon  RAC 
Pam  Robbins,  Roseburg  District 
Office,  BLM,  777  N.W.  Garden 
Valley  Blvd.,  Roseburg,  Oregon 
97470,  (541)  440-^931,  ext.  460 

Utah 

Utah  RAC 
Sherry  Foot,  Utah  State  Office,  BLM. 
324  South  State  Street,  Suite  301, 
P.O.  Box  45155,  Salt  Lake  City, 
Utah  84145-0155 (801)  539-4195 


DATES:  All  nominations  should  be 
received  by  the  appropriate  BLM  State 
Office  by  April  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Wilson,  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Intergovernmental  Affairs,  MS-LS-406, 
Washington,  D.C.,  20240;  202-452- 
0377. 

Dated:  February  25,  2000. 
Tom  Fry, 

Acting  Director,  Bureau  of  Land  Management. 
(FR  Doc.  00-5377  Filed  3-3-00;  8:45  am] 
BILUNG  CODE  4310-«4-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  January  20, 
2000,  B.I.  Chemical,  Inc.,  2820  N. 
Normandy  Drive,  Petersburg,  Virginia 
23805,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schedule  U. 

The  firm  plans  to  manufacture 
methylphenidate  for  product 
development. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  conunents  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  conunents  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  5, 
2000. 

Dated:  February  25,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  00-5256  Filed  3-3-00;  8:45  am] 

BILLING  CODE  4410-09-14 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substancies;  Notice  of  Application 

Pursuant  to  §1301. 33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  January  14,  2000, 
Chattem  Chemicals,  Inc.,  3708  St.  Elmo 
Avenue,  Chattanooga,  Tennessee  34709, 
made  application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
amphetamine  (1100),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  bulk  manufacture 
amphetamine  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  May  5, 
2000. 

Dated:  February  25,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  00-5257  Filed  3-3-00;  8:45  ami 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  8,  1999,  and 
published  in  the  Federal  Register  on 
October  18,  1999,  (64  FR  56227), 
Nycomed,  Inc..  33  Riverside  Avenue, 
Rensselaer,  New  York  12144,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug                           Schedule 

MethvlDhenidate  (1724) 

II 

Meoeridine  (9230)     

II 

The  firm  plans  to  manufacture 
meperidine  as  bulk  product  for 
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distribution  to  its  c  ustomers  and  to 
manufacture  meth;  Iphenidate  for 
qualification  and  d  istribution  to  a 
customer. 

DEA  has  conside  red  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determitied  that  the 
registration  of  Nyci  )med.  Inc.  to 
manufacture  the  lis  ted  controlled 
substances  is  consi  stent  with  the  public 
interest  at  this  tim« .  DEA  has 
investigated  Nycor  led,  Inc.  on  a  regular 
basis  to  ensure  tha  the  company's 
continued  registrat  ion  is  consistent  with 
the  public  interest.  These  investigations 
have  included  insf  ection  and  testing  of 
the  company's  physical  security  system, 
audits  of  the  comp  iny's  records, 
verification  of  the  ( ;ompany's 
compliance  with  si  ate  and  local  laws, 
and  a  review  of  thf  company's 
background  and  hi  itory.  Therefore, 
pursuant  to  21  U.S  C.  823  and  28  CFR 
§§  0.100  and  0.104  the  Deputy  Assistant 
Administrator,  Off  ce  of  Diversion 
Control,  hereby  on  ers  that  the 
application  submit  ted  by  the  above  firm 
for  registration  as  i  bulk  manufacture  of 
the  basic  classes  oi  controlled 
substances  listed  a  )ove  is  granted 

Dated:  February  25  2000 
John  H.  King, 

Deputy-  sAssistant 

Diversion  Control. 

Administration. 

[FR  Doc.  00-5258  Filfed  3-3-00;  8:45  am 

BILLING  CODE  4410-09-H 


\  Adi  linistrator.  Office  of 
Dr  jg  Enforcement 


DEPARTMENT  OF 


Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Reques 


tie 

89 

>)  . 

with 

docum  jntation. 


February-  28.  2000 

The  Department 
submitted  the  follcjwing 
information  coUeC 
the  Office  of  Management 
(OMB)  for  review 
accordance  with 
Reduction  Act  of 
U.S.C.  Chapter  35) 
individual  ICR, 
supporting 
obtained  by  callin; ; 
Labor.  To  obtain 
BLS,  ETA.  PWBA, 
Karin  Kurz  ((202) 
by  e-mail  to  Kurz 
obtain  documentation 
OSHA,  and  VETS 
((202)  219-5096 
King-Darrin@dol. 

Comments  shoujd 
Information  and 
Attn:  OMB  Desk  Cjffi 


e:1 

g3 


LABOR 


of  Labor  (DOL)  has 

public 
ion  requests  (ICRs)  to 

and  Budget 
i  nd  approval  in 
Paperwork 
(Pub.  L.  104-13,  44 
A  copy  of  each 
applicable 

maybe 
the  Department  of 
dbcumentation  for 
and  OASAM  contact 
19-5096  ext.  159  or 
Carin@dol.gov).  To 

for  ESA,  MSHA, 
:ontact  Darrin  King 
151  or  by  e-mail  to 


be  sent  to  Office  of 
p^.atory  Affairs, 
cer  for  BLS,  DM, 


Rjgul 


ESA,  ETA.  MSHA,  OSHA,  PWBA,  or 
VETS;  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Reviews:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Benzene  (29  CFR  1910.1028). 

OMB  Number:  1218-0129. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  13,498. 

Estimated  Time  per  Respondent:  Time 
per  response  ranges  from  approximately 
5  minutes  for  employers  to  maintain 
employee  exposure  monitoring  and 
medical  records  to  4  hours  to  complete 
a  referral  medical  examination. 

Total  Burden  Hours:  125,195  hours. 

Total  Annualized  Capital/Startup:  SO. 

Total  Annual  Cost  (operating/ 
maintaining  systems  or  purchasing 
services):  $8,179,933. 

Description:  The  Benzene  Standard, 
and  its  information  collection 
requirements,  is  designed  to  provide 
protection  for  employees  from  the 
adverse  health  effects  associated  with 
occupational  exposure  to  benzene.  The 
Benzene  Standard  requires  employers  to 
monitor  employee  exposure  to  benzene, 
to  monitor  employee  health,  and  to 
provide  employees  with  information 
about  their  exposures  and  the  health 
effects  of  exposure  to  benzene. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration. 


Title:  Roof  Control  Plan. 

OMB  Number:  1219-0004. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,030. 

Estimated  Time  per  Respondent:  1.7 
hours. 

Total  Burden  Hours:  5,967. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $5,585. 

Description:  Requires  that  a  roof 
control  plan  and  revisions  thereof 
suitable  to  the  roof  conditions  and 
mining  system  of  each  coal  mine  be 
approved  by  MSHA  before 
implementation  by  the  mine  operator. 
Also  requires  the  mine  operator  to  plot 
on  a  mine  map  each  unplanned  roof  or 
rib  fall  and  coal  or  rock  burst  that  occurs 
in  the  active  workings  when  certain 
criteria  are  met. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Notification  of  commencement 
of  Operations  and  closing  of  Mines. 

OMB  Number:  1219-0092. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2,300. 

Estimated  Time  per  Respondent: 
0.125  hours. 

Total  Burden  Hours:  259  hours. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  Si, AA2. 

Description:  Under  30  C.F.R.  56.1000 
and  57.1000,  operators  of  metal  and 
norunetal  mines  must  notify  the  Mine 
Safety  and  Health  Administration 
(MSHA)  when  the  operation  of  a  mine 
will  commence  or  when  a  mine  is 
closed.  Openings  and  closings  of  mines 
are  dictated  by  the  economic  strength  of 
the  conm[iodity  mined,  and  by  weather 
conditions  which  prevail  at  the  mine 
site  during  various  seasons. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Trade  Adjustment  Assistance/ 
NAFTA  (Financial  Status/Requests  for 
Funds  Report). 

OMB  Number:  1205-0275. 

ForjTi  Number:  ETA-9023. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 
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Report  activity 

Number  of 
respondents 

Frequency 

Total  number 
of  responses 

Average  time 

per  response 

(hours) 

Total  burden 
(hours) 

TAA  

NAFTA  

SO 
50 

5 
5 

250 
250 

2 
2 

500 
500 

Totals  

50 

10 

500 

2 

1000 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $26,000. 

Description:  The  Department  of  Labor 
requires  financial  data  for  the  Trade 
Adjustment  Assistance  (TAA)  program 
administered  by  States  which  are  not 
available  from  the  Standard  Form  269. 
The  required  data  are  necessary  in  order 
to  meet  statutory  requirements 
prescribed  in  Public  Law  100—418,  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (Pub.  L.  103-182)  in  accordance 
with  section  250  (a)  Subchapter  D, 
Chapter  2,  Title  II  of  the  Trade  Act  of 
1974. 

Karin  G.  Kurz, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  00-5341  Filed  3-3-00;  8:45  ami 

BILUNG  CODE  4S10-22-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Office  of  Workforce  Security; 
Proposed  Collection;  Comment 
Request 

AGENCY:  Employment  and  Training 
Admininstration,  Department  of  Labor. 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opporttmity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
miderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 


Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  ETA  191,  Statement  of  Expenditures 
and  Financial  Adjustments  of  Federal 
Fvmds  for  Unemployment 
Compensation  for  Federal  Employees 
and  Ex-Service  members.  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addressee 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
May  5,  2000. 

ADDRESSES:  Sharon  L.  Jones,  U.S. 
Department  of  Labor,  Employment  And 
Training  Administration,  Office  Of 
Workforce  Security,  Room  S4231,  200 
Constitution  Ave,  NW,  Washington,  DC, 
20210;  telephone  number  (202)  219- 
5312  ext.  373  (this  is  not  a  toll — free 
number);  fax  (202)  219-8506. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Public  Law  97-362,  Miscellaneous 
Revenue  Act  of  1982  amended  the 
Unemployment  Compensation  for  Ex- 
Service  members  (UCX)  law  (5  USC 
8509)  and  Public  Law  96-499,  Omnibus 
Reconciliation  Act  amended  the 
Unemployment  Compensation  for 
Federal  Employees  (UCFE)  law  (5  USC 
8501,  et.  seq.)  requiring  each  Federal 
employing  agency  to  pay  the  costs  of 
regular  and  extended  UCFE/UCX 
benefits  paid  to  its  employees  by  the 
State  employment  security  agencies 
(SESAs).  The  ETA  191  report  submitted 
quarterly  by  each  SESA  show  the 
amount  of  benefits  that  should  be 
charged  to  each  Federal  employing 
agency.  The  Employment  and  Training 
Administration  uses  this  information  to 
aggregate  the  SESA  quarterly  charges 
and  submit  one  official  bill  to  each 
Federal  agency  being  charged.  Federal 
agencies  then  reimburse  the  Federal 
Employees  Compensation  (FEC) 
Account,  maintained  by  the  U.S. 
Treasury. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actioiis 

This  collection  continues  to  be 
needed  to  assure  that  the  provisions  of 
law  are  met  regarding  the  requirement 
for  each  Federal  agency  to  meet  its 
obligations  for  paying  for  its 
unemployment  compensation  costs  and 
to  assure  that  SESAs  are  reimbursed 
properly  for  their  expenditures  of  UCFE 
and  UCX  benefit  on  behalf  of  the 
Federal  agencies. 

Type  of  Review:  Extension  (without 
change). 

Agency:  Employment  and  Training 
Administration . 

Title:  ETA  191.  Statement  of 
Expenditures  and  Adjustments  of 
Federal  Funds  for  Unemployment 
Compensation  for  Federal  Employees 
and  Ex-Service  members  (UCFE/UCX). 

0MB  Number:  1205-0162. 

Agency  Number:  ETA  191. 

Affected  Public:  State  Ck)vemment. 

Total  Respondents:  53. 

Frequency:  Quarterly. 

Total  Responses:  212. 

Average  Time  per  Response:  1. 

Estimated  Total  Burden  Hours:  212. 

Total  Burden  Cost  (operating/ 
maintaining):  $5,300.  Comments 
submitted  in  response  to  this  comment 
request  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
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Dated:  February  23.  2000. 
Grace  A.  Kilbane, 
Administrator.  Office 
(FR  Doc.  00-5340  Fil^i 

BILLING  COOe  4510-3(MJ 


Jf  Workforce  Security. 
3-3-00;  8:45  am] 


DEPARTMENT  OF 


JKBOR 


Occupational  Safe^  and  Health 
Administration 


[Docket  No.  NRTL-1-B3] 


Wyle  Laboratories, 
Renewal  of  Recogr  lition 


agency:  Occupatioi  lal 
Administration  (OSjHA) 
ACTION:  Notice. 


SUMMARY:  This  noti 
application  of  Wyle 
(Wyle),  for  renewal 


Programs  and  Coon 
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Inc.;  Application  for 


Safety  and  Health 
,  Labor. 


:e  announces  the 
Laboratories,  Inc. 
of  its  recognition  as 


a  Nationally  Recogiiized  Testing 
Laboratory  (NRTL)  inder  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding .  This  preliminary 
finding  does  not  co  istitute  an  interim  or 
of  this  application. 


temporar}'  approve 

DATES:  Comments  3  jbmitted  by 

interested  parties  ir  ust  be  received  no 

later  than  May  5.  2(  00. 

ADDRESSES:  Send  c<  imments  concerning 

this  notice  to:  Offic  (  of  Technical 


ination  Activities, 


NRTL  Program,  Ocoupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  N3653,  Wastfington,  D.C.  20210. 
FOR  FURTHER  INF0r4aTI0N  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Cooroination  Activities, 
NRTL  Program  at  tl  e  above  address,  or 
phone  (202) 693-2110. 

Notice  of  Applicatii  )n  « 

The  Occupationa  Safety  and  Health 
Administration  (OS  HA)  hereby  gives 
notice  that  Wyle  La  joratories.  Inc. 
(Wyle),  has  applied  for  renewal  of  its 
current  recognition  as  a  Nationally 
Recognized  Test  La  moratory  (NRTL). 
Wyle  requests  rene  val  for  its  existing 
scope  of  recognitioi  i. 

OSHA  recognitio  i  of  an  NRTL 
signifies  that  the  or  janization  has  meet 
the  legal  requireme  its  in  §  1910.7  of 
Title  29,  Code  of  Fe  deral  Regulations 
(29  CFR  1910.7).  Re  cognition  is  an 
acknowledgement  1  hat  the  organization 
can  perform  indepe  ndent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  i  cope  of  recognition, 
and  is  not  a  delegat  ion  or  grant  of 
government  author  ty.  As  a  result  of 
recognition,  OSHA  can  accept  products 
"properly  certified' '  by  the  NRTL. 
OSHA  processes  ap  plications  related  to 


an  NRTL's  recognition  following 
requirements  in  Appendix  A  to  29  CFR 
1910.7.  This  appendix  requires  that  the 
Agency  publish  this  public  notice  of  the 
preliminary  finding  on  an  application. 

The  most  recent  notices  puolished  by 
OSHA  for  Wyle's  recognition  covered  an 
expansion  of  recognition  for  additional 
test  standards  and  programs,  which 
OSHA  announced  on  July  12,  1996  (61 
FR  36764)  and  granted  on  November  20, 
1996  (61  FR  59115).  The  only  other 
notices  that  OSHA  has  published  for 
Wyle  covered  its  initial  recognition, 
which  OSHA  announced  on  January  6, 
1994  (59  FR  783)  and  granted  on  July 
22,  1994  (59  FR  37509).  The  renewal 
would  incorporate  all  recognitions 
granted  to  Wyle  through  the  date  of 
publication  of  this  preliminary  finding. 

The  current  address  of  the  Wyle 
facility  recognized  by  OSHA  is:  Wyle 
Laboratories,  7800  Highway  20  West, 
P.O.  Box  077777,  Huntsville,  Alabama 
35807. 

General  Background  on  the  Applicant 
and  the  Application 

Wyle  has  submitted  a  request,  dated 
August  19,  1998  (see  Exhibit  15),  to 
renew  its  recognition  as  an  NRTL.  The 
letter  requested  renewal  for  its  existing 
scope  of  recognition,  which  includes  the 
facility  listed  above,  and  122  test 
standards  and  8  supplemental  programs. 
However.some  of  the  test  standards  for 
which  Wyle  is  ciurently  recognized 
have  been  withdrawn  by  the  standards 
developing  organization.  As 
appropriate,  OSHA  has  eliminated  or 
replace  these  test  standards  in  the  list 
shown  below. 

Wyle  was  first  recognized  as  an  NRTL 
in  1994  and,  at  the  time,  it  was  part  of 
Wyle  Laboratories,  a  publicly-held 
corporation  first  established  in  1949.  In 
1995.  Wyle  informed  OSHA  (see  Exhibit 
13)  that  it  had  become  a  "privately  held 
company  incorporated  in  the  State  of 
Delaware."  The  "new"  company  name 
was  also  "Wyle  Laboratories."  In  1997, 
the  NRTL  informed  OSHA  of  the  sale  of 
its  "Electronic  Enclosures  Division," 
and  requested  that  OSHA  remove  a 
condition  that  the  Agency  had  imposed 
in  the  notice  of  Wyle's  recognition.  This 
condition  excluded  fi'om  the  recognition 
any  testing  and  certification  of  an 
"enclosure  cabinet  manufactured  or 
distributed  by  Wyle."  OSHA  granted 
this  request  on  January  16,  1998  (63  FR 
2700). 

Test  Standards 

Wyle  seeks  renewal  of  its  recognition 
for  testing  and  ceitification  of  products 
to  demonstrate  compliance  to  the 
following  one  hundred  thirty  nine  (139 
test  standards,  all  of  which  OSHA  has 


determined  are  appropriate,  as 
prescribed  by  29  CFR  1910.7(c).  As 
mentioned,  some  of  these  standards  are 
substitutes  for  the  test  standard  that 
OSHA  originally  recognized  for  Wyle. 
As  is  the  case  for  any  NRTL,  Wyle's 
recognition  for  a  particular  test  standard 
is  limited  to  equipment  or  materials 
(i.e.,  products)  for  which  OSHA 
standards  require  third  party  testing  and 
certification  before  use  in  the 
workplace.  As  a  result,  OSHA's 
recognition  of  an  NRTL  for  a  test 
standard  excludes  any  product(s), 
falling  within  the  scope  of  the  test 
standard,  for  which  OSHA  has  no  such 
requirements. 

ANSI/UL  8    Foam  Fire  Extinguishers 
ANSI/UL  20    General-Use  Snap 


Amusement  and  Gaming 

Rubber-Insulated  Wires 

Portable  Electric  Tools 

Electric  Signs 

Flexible  Cord  and  Fixture 

Wired  Cabinets 

Panelboards 

Motor-Operated 


Switches 
ANSI/UL  22 

Machines 
ANSI/UL  44 

and  Cables 
ANSI/UL  45 
ANSI/UL  48 
ANSI/UL  62 

Wire 
ANSI/UL  65 
ANSI/UL  67 
ANSI/UL  73 

Appliances 
ANSI/UL  83     Thermoplastic-Insulated 

Wires  and  Cables 
ANSI/UL  92     Fire  Extinguisher  and 

Booster  Hose 
ANSI/UL  98    Enclosed  and  Dead-Front 

Switches 
ANSI/UL  153    Portable  Electric  Lamps 
ANSI/UL  154    Carbon-Dioxide  Fire 

Extinguishers 
ANSI/UL  187    X-Ray  Equipment 
ANSI/UL  198B     Class  H  Fuses 
ANSI/UL  199C    High-Interrupting- 

Capacity  Fuses,  Cmrent-Llmiting 

Types 

Class  K  Fuses 
Class  R  Fuses 
Plug  Fuses 
Fuse  for 

Supplementary  Overcurrent 

Protection 
ANSI/UL  198H    Class  T  Fuses 
ANSI/UL  198L    DC  Fuses  for  Industrial 

Use 
ANSI/UL  244A    Solid-State  Controls 

for  Appliances 
ANSI/UL  299    Dry  Chemical  Fire 

Extinguishers 
ANSI/UL  363     Knife  Switches 
ANSI/UL  393    Indicating  Pressiu-e 

Gauges  for  Fire-Protection  Service 
ANSI/UL  429    Electrically  Operated 

Values 
UL  444    Communications  Cables 
ANSI/UL  466    Electric  Scales 
ANSI/UL  467    Grounding  and  Bonding 

Equipment 


ANSI/UL  198D 
ANSI/UL  198E 
ANSI/UL  198F 
ANSI/UL  198G 
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ANSI/UL  484    Room  Air  Conditioners 
ANSI/UL  486B     Wire  Connectors  for 

Use  With  Aluminum  Conductors 
ANSI/UL  486C     Splicing  Wire 

Connectors 
ANSI/UL  486D    Insulated  Wire 

Connectors  for  Use  with  Underground 

Conductors 
ANSI/UL  489    Molded-Case  Circuit 

Breakers  and  Circuit-Breaker 

Enclosures 
ANSI/UL  497A    Secondary  Protectors 

for  Communication  Circuits 
ANSI/UL  498    Attachment  Plugs  and 

Receptacles 
ANSI/UL  499    Electric  Heating 

Appliances 
ANSI/UL  506    Specialty  Transformers 
ANSI/UL  507    Electric  Fans 
ANSI/UL  508     Industrial  Control 

Equipment 
ANSI/UL  510    Insulating  Tape 
ANSI/UL  512     Fuseholders 
ANSI/UL  539    Single  and  Multiple 

Station  Heat  Detectors 
ANSI/UL  541    Refrigerated  Vending 

Machines 
UL  544    Electric  Medical  and  Dental 

Equipment 
ANSI/UL  626     2V2Gallon  Stored- 

Pressure  Water-Type  Fire 

E.xtinguishers 
ANSI/UL  698    Industrial  Control 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  711     Rating  and  Fire  Testing 

of  Fire  Extinguishers 
ANSI/UL  745-1     Portable  Electric 

Tools 
ANSI/UL  745-2    Particular 

Requirements  of  Drills 
ANSI/UL  745-2-2     Particular 

Requirements  for  Screwdrivers  and 

Impact  Wrenches 
ANSI/UL  745-2-3     Particular 

Requirements  for  Grinders,  Polishers, 

and  Disk-Type  Sanders 
ANSI/UL  745-2-4     Particular 

Requirements  for  Sanders 
ANSI/UL  745-2-5     Particular 

Requirements  for  Circular  Saws  and 

Circular  Knives 
ANSI/UL  745-2-6    Particular 

Requirements  for  Hammers 
ANSI/UL  745-2-8     Particular 

Requirements  for  Shears  and  Nibblers 
ANSI/UL  745-2-9    Particular 

Requirements  for  Tappers 
ANSI/UL  745-2-11     Particular 

Requirements  for  Reciprocating  Saws 
ANSI/UL  745-2-12     Particular 

Requirements  for  Concrete  Vibrators 
ANSI/UL  745-2-14     Particular 

Requirements  for  Planers 
ANSI/UL  745-2-17    Particular 

Requirements  for  Routers  and 

Trimmers 
ANSI/UL  745-2-30    Particular 

Requirements  for  Staplers 


ANSI/UL  745-2-31     Particular 

Requirements  for  Diamond  Core  Drills 
ANSI/UL  745-2-32    Particular 

Requirements  for  Magnetic  Drill 

Presses 
ANSI/UL  745-2-33    Particular 

Requirements  for  Portable  Bandsaws 
ANSI/UL  745-2-34    Particular 

Requirements  for  Strapping  Tools 
ANSI/UL  745-2-35     Particular 

Requirements  for  Drain  Cleaners 
ANSI/UL  745-2-36    Particular 

Requirements  for  Hand  Motor  Tools 
ANSI/UL  745-2-37    Particular 

Requirements  for  Plate  Jointer 
ANSI/UL  796    Printed-Wiring  Boards 
ANSI/UL  813    Conmiercial  Audio 

Equipment 
ANSI/UL  817    Cord  Sets  and  Power- 
Supply  Cords 
ANSI/UL  845    Motor  Control  Centers 
ANSI/UL  854    Service-Entrance  Cables 
ANSI/UL  863     Time-Indicating  and 

-Recording  Appliances 
ANSI/UL  877    Circuit  Breakers  and 

Circuit-Breaker  Enclosure  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  894     Switfches  for  Use 

Hazardous  (Classified)  Locations 
ANSI/UL  916    Energy  Management 


Clock-Operated 


Humidifiers 
Electric  Motors 
Automatic  Transfer 

Power  Supplies 
Electric  Aquarium 


Equipment 
ANSI/UL  917 

Switches 
ANSI/UL  924     Emergency  Lighting  and 

Power  Equipment 
ANSI/UL  943     Ground-Fault  Circuit- 
Interrupters 
ANSI/UL  961     Electric  Hobby  and 

Sports  Equipment 
ANSI/UL  977    Fused  Power-Circuit 

Devices 
ANSI/UL  998 
ANSI/UL  1004 
ANSI/UL  1008 

Switches 
ANSI/UL  1012 
ANSI/UL  1018 

Equipment 
UL  1022     Line  Isolation  Monitors 
ANSI/UL  1028    Hair  Clipping  and 

Shaving  Appliances 
ANSI/UL  1047    Isolated  Power  Systems 

Equipment 
ANSI/UL  1053    Ground-FauU  Sensing 

and  Relaying  Equipment 
ANSI/UL  1054     Special-Use  Switches 
ANSI/UL  1058    Halogenated  Agent 

Extinguishing  System  Units 
UL  1059    Terminal  Blocks 
ANSI/UL  1066    Low-VoUage  AC  and 

DC  Power  Circuit  Breakers  Used  in 

Enclosures 
ANSI/UL  1069    Hospital  Signaling  and 

Nurse-Call  Equipment 
ANSI/UL  1077     Supplementary 

Protectors  for  Use  in  Electrical 

Equipment 
ANSI/UL  1087    Molded-Case  Switches 
UL  1091     Butterfly  Valves  for  Fire- 
Protection  Service 


ANSI/UL  1093     Halogenated  Agent  Fire 

Extinguishers 
ANSI/UL  1097    Double  Insulation 

Systems  for  Use  in  Electrical 

Equipment 
ANSI/UL  1236    Battery  Chargers 
UL  1 244    Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
ANSI/UL  1254     Pre-Engineered  Dry 

Chemical  Extinguishing  Systems 

Units 
ANSI/UL  1262    Laboratory  Equipment 
ANSI/UL  1283     Electromagnetic 

Interference  Filters 
ANSI/UL  1 3 1 0    Class  2  Power  Units 
ANSI/UL  1411    Transformers  and 

Motor  Transformer  for  Use  in  Audio- 
Radio-,  and  Television-Type 

Appliances 
ANSI/UL  1412     Fusing  Resistors  and 

Temperature-Limited  Resistors  for 

Radio-  and  Television-Type 

Appliances 
ANSI/UL  1416    Overcurrent  and 

Overtemperature  Protectors  for  Radio- 

and  Television-Type  Appliances 
ANSI/UL  1424    Cables  for  Power- 
Limited  Fire- Alarm  Circuits 
ANSI/UL  1429    PuUout  Switches 
UL  1437    Electrical  Analog 

Instnmients — Panel  Board  Types 
UL  1449    Transient  Voltage  Surge 

Suppressors 
ANSI/UL  1459    Telephone  Equipment 
ANSI/UL  1474     Adjustable  Drop 

Nipples  for  Sprinkler  Systems 
ANSI/UL  1481     Power  Supplies  for 

Fire-Protective  Signaling  Systems 
ANSI/UL  1486    Quick  Opening  Devices 

for  Dry  Pipe  Valves  for  Fire-Protection 

Service 
ANSI/UL  1557    Electrically  Isolated 

Semiconductor  Devices 
ANSI/UL  1564    Industrial  Battery 

Chargers 
ANSI/UL  1570 

Fixtures 
ANSI/UL  1571 

Fixtures 
ANSI/UL  1577 
ANSI/UL  1585 

Transformers 
UL1604    Electrical  Equipment  for  Use 

in  Class  I  and  II,  Division  2,  and  Class 

III  Hazardous  (Classified)  Locations 
ANSI/UL  1664     Immersion-Detection 

Circuit-Interrupters 
ANSI/UL  1673     Electric  Space  Heating 

Cables 
ANSI/UL  1682    Plugs,  Receptacles,  and 

Cable  Connectors,  of  the  Pin  and 

Sleeve  Type 
ANSI/UL  1778    Uninterruptible  Power 

Supply  Equipment 
UL  1863    Communication  Circuit 

Accessories 
ANSI/UL  1876     Isolating  Signal  and 

Feedback  Transformers  for  Use  in 

Electronic  Equipment 


Fluorescent  Lighting 

Incandescent  Lighting 

Optical  Isolaters 
Class  2  and  Class  3 
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Busine  ss 


ANSI/UL  1950 

Technology  Equ^ment 

Electrical 
ANSI/UL  1995 

Equipment 
ANSI/UL  2006 

Recharge  Equipi^ent 
UL2111 

Motors 

The  designations 
above  test  standard  s 
time  of  the  prepara  ion 


Information 

,  Including 
Equipment 
Hating  and  Cooling 


H$lon  1211  Recovery/ 
Overhea  ting  Protection  for 

and  titles  of  the 
were  current  at  the 
of  this  notice. 


Progmms  and  Proc  ?dures 

In  its  renewal,  Wyle  also  seeks 
continued  use  of  tl  e  supplemental 
programs  listed  belaw,  based  upon  the 


criteria  detailed  in 


the  March  9,  1995 


Federal  Register  nt  tice  (60  FR  12980,  3/ 


9/95).  This  notice  1 


sts  nine  (9)  programs 


and  procedures  (collectively,  programs), 
eight  of  which  (call  ed  supplemental 
programs)  an  NRTI,  may  use  to  control 
and  audit,  but  not  <  ctually  to  generate, 
the  data  relied  upo  i  for  product 
certification.  An  Nl  ITL's  initial 
recognition  will  al\  fays  include  the  first 
or  basic  program,  v  hich  requires  that  all 
product  testing  and  evaluation  be 
performed  in-hous<  >  by  the  NRTL  that 
will  certify  the  product.  OSHA 
previously  granted  iWyle  recognition  to 
use  these  programs  which  are  listed  in 
OSHA's  informatio  aal  web  page  on  the 
Wyle  recognition. 

Program  2:  Accej  itance  of  testing  data 
from  independent  ( irganizations,  other 
thanNRTLs. 

Program  3:  Accej  tance  of  product 
evaluations  from  ir  dependent 
organizations,  othe  ■  than  NRTLs. 

Program  4:  Accej  tance  of  witnessed 
testing  data. 

Program  5:  Accej  itance  of  testing  data 
from  non-indepenc  ent  organizations. 

Program  6:  Accej  tance  of  evaluation 
data  from  non-inde  jendent 
organizations  (requ  ring  NRTL  review 
prior  to  marketing), 

Program  7:  Accej  tance  of  continued 
certification  follow  ng  minor 
modifications  by  tli  e  client. 

Program  8:  Accej  itance  of  product 
evaluations  from  oi  ganizations  that 
function  as  part  of  he  International 
Electrotechnical  Cc  mmission 
Certification  Body  lEC-CB)  Scheme. 

Program  9:  Accej  tance  of  services 
other  than  testing  c  r  evaluation 
performed  by  subcc  ntractors  or  agents. 

OSHA  developec  the  program 
descriptions  to  lim  t  how  an  NRTL  may 
perform  certain  asp  ects  of  its  work  and 
to  accept  the  activi'  ies  covered  under  a 
program  only  wher  the  NRTL  meets 
certain  criteria.  In  t  lis  sense,  they  are 
special  conditions  i  hat  the  Agency 
places  on  an  NRTL  s  recognition.  OSHA 
does  not  consider  t  lese  programs  in 


determining  whether  an  NRTL  meets 
the  requirements  for  recognition  under 
29  CFR  1910.7.  However,  OSHA  does 
treat  these  programs  as  one  of  the  three 
elements  that  defines  an  NRTL's  scope 
of  recognition. 

Preliminary  Finding  on  the  Application 

Wyle  has  submitted  an  acceptable 
request  for  renewal  of  its  recognition  as 
an  NRTL.  In  connection  with  the 
request,  OSHA  performed  an  on-site 
assessment  (review)  of  Wyle's  facility  in 
Himtsville,  Alabama,  on  August  3-5, 
1999.  Discrepancies  noted  by  the 
assessor  during  the  on-site  review  were 
addressed  by  Wyle  following  the  on-site 
evaluation  and  are  factored  into  the 
recommendation  in  the  non-site  review 
report  (see  Exhibit  16). 

Following  a  review  of  the  appUcation 
file,  the  on-site  review  report,  and  other 
pertinent  documents,  the  NRTL  Program 
staff  has  concluded  that  OSHA  can  grant 
to  Wyle  the  renewal  of  its  recognition  as 
an  NRTL  to  use  the  facility,  test 
standards,  and  programs,  listed  above, 
with  any  limitations  to  be  applied  as 
noted.  The  staff  therefore  recommended 
to  the  Assistant  Secretary  that  the 
application  be  preliminarily  approved. 

Based  upon  tne  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the 
Wyle  Laboratories,  Inc.,  can  meet  the 
requirements,  as  prescribed  by  29  CFR 
1910.7,  for  renewal  of  its  recognition, 
subject  to  any  limitations  described 
above.  This  preliminary  finding  does 
not  constitute  an  interim  or  temporary 
approval  of  the  application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  Wyle  has 
met  the  requirements  of  29  CFR  1910.7 
for  renewal  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  a  comment, 
OSHA  must  receive  it  at  the  address 
provided  above  (see  ADDRESS),  no  later 
than  the  last  date  for  comments  (see 
DATES  above).  You  may  obtain  or  review 
copies  of  Wyle's  request,  the  on-site 
review  report,  and  all  submitted 
comments,  as  received,  by  contacting 
the  Docket  Office,  Room  N2625, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL-1-93,  the 
permanent  record  of  public  information 
on  the  Wyle  recognition. 
'  The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  Wyle's  application  for  renewal  of 
recognition.  The  Assistant  Secretary 


will  make  the  final  decision  on  granting 
the  renewal  and,  in  making  this 
decision,  may  imdertake  other 
proceedings  prescribed  in  Appendix  A 
to  29  CFR  Section  1910.7.  OSHA  will 
publish  a  public  notice  of  this  final 
decision  in  the  Federal  Register. 

Signed  at  Washington,  DC  this  18th  day  of 
February,  2000. 

Charles  N.  Jefiress, 

Assistant  Secretary. 

(FR  Doc.  00-5342  Filed  3-3-00;  8:45  am] 

HLUNG  CODE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-024] 

NASA  Advisory  Council,  Aero-Space 
Technology  Advisory  Committee, 
Aviation  Safety  Reporting  System 
Sut)committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aero-Space  Technology  Advisory 
Committee,  Aviation  Safety  Reporting 
System  Subcommittee  meeting. 

DATES:  Tuesday,  March  28.  2000,  9:00 
a.m.  to  5:00  p.m.  and  Wednesday, 
March  29,  2000,  9:00  a.m.  to  2:00  p.m. 

ADDRESSES:  Airline  Pilots  Association 
International,  535  Hemdon  Parkway, 
Conference  Room  3,  Hemdon,  VA 
20170. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Linda  Connell,  National  Aeronautics 
and  Space  Administration,  Ames 
Research  Center,  Moffett  Field,  CA 
94035, 650/969-8340. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 
— Report  on  Aviation  Safety  Reporting 

System 
— Report  on  Aviation  Performance 

Measuring  System  Program 
— Report  on  NASA  Aviation  Safety 
Program  Elements  Related  to  Aviation 
Safety  Reporting  System/Aircraft 
Performance  Monitoring  System 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 
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Dated:  March  1,  2000. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  00-5350  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  7S1(M)1-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
Instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  eis 
required  by  44  U.S.C.  3303a{a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  April 
20,  2000.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedide  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 


appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 


NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too, 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Justice,  United 
States  Attorneys  Offices  (Nl-1 18-99-1, 
12  items,  12  temporary  items). 
Automated  case  management  and 
collections  systems  records.  Systems  are 
used  to  track  and  maintain  information 
on  pending  workloads  and  generate 
reports  and  correspondence.  Included 
are  such  records  as  input  docimients, 
master  files,  outputs,  systems 
documentation,  and  electronic  copies  of 
dociunents  created  using  electronic  mail 
and  word  processing.  Annual 
compilations  of  case  data  accumulated 
by  the  Executive  Office  for  United  States 
Attorneys  are  proposed  for  permanent 
retention  in  Disposition  Job  Nl-60-99- 
1  (see  below). 

2.  Department  of  Justice,  Executive 
Office  for  United  States  Attorneys  (Nl- 
60-99-1, 17  items,  14  temporary  items). 
Automated  case  management  and 
collections  systems  records.  Systems  are 
used  for  statistical  analysis  and  to 
generate  reports  and  correspondence. 
Included  are  such  records  as  input  data 
forwarded  from  United  States  Attorneys 
Offices,  master  files,  monthly  and 
quarterly  reports,  systems 
documentation,  and  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  such  records  as 
a  subset,  in  electronic  form,  of  annual 
national  aggregate  case  data,  with 
related  systems  documentation,  and 
annual  statistical  reports.  / 

3.  Department  of  Commerce,  Biu-eau 
of  the  Census  (Nl-29-00-2,  62  items,  44 
temporary  items).  Comprehensive 
schedule  pertaining  to  all  textual  and 
electronic  records  of  the  2000  Decennial 
Census,  except  the  paper  questionnaire 
forms  and  Individual  Census  Record 
File  which  are  proposed  for  disposition 
in  Disposition  Job  No.  Nl-29-00-1.  The 
schedule  covers  six  major  processes  of 
the  decennial  census:  Address  list 
development,  data  collection,  data 
capture,  data  processing,  accuracy  and 
coverage  evaluations,  and  final 
Decennial  Census  data  products.  Also 
included  are  related  program  and 
administrative  records  such  as 
publications  and  reports,  Census  pre- 
test and  Dress  Rehearsal  questionnaires 
and  related  records,  and  contracts  and 
related  records.  Records  proposed  for 
disposal  include  address  lists  and  map 
update  records,  block  canvassing, 
special  place  and  group  quarters 
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inventories,  local  u{  idates  to  census 
address  lists,  new  c  )nstruction  lists, 
updates  or  revision!  to  census  maps  in 
electronic  format,  u  jdate/leave 
questionnaires,  urb<  n  update/leave 
questionnaires,  list  mumeration  and 
address  registers,  updates  and  revisions 
to  the  Master  Addre  ss  File, 
questioimaires,  map  s.  and  address 
registers  created  for  special 
enumerations,  respdndent  data  collected 
by  telephone  assista  nee  and  through  the 
Internet  response  piogram,  operations 
and  contiol  records  electronic  images  of 
scanned  paper  ques  ionnaires  and 
forms,  unprocessed  electronic  source 
files  of  information  ^aptiu-ed  from  the 
electronic  images,  t]  le  Decermial 
Response  File,  the  Census  Unedited 
File,  the  Census  Unjdited  File  Sample, 
the  Census  Edited  F  ile,  the  Census 
Edited  File  Sample,  the  Accuracy  and 
Coverage  Evaluatioi  i  (ACE)  address  lists, 
ACE  telephone  intei  view  records, 
personal  interview  i  ecords  and  maps, 
dual  system  estimates,  ACE  support  and 
management  records.  Census  2000 
contracts  and  relate  1  records,  census 
pretest  and  Dress  R(  hearsal  records,  and 
records  created  usir  g  electronic  mail 
and  word  processin »  applications. 
Records  proposed  f(  ir  permanent 
retention  include  th  e  final  Census  2000 
electronic  map  files ,  the  final  electronic 
Deceimial  Master  A  idress  File  and 
documentation,  the  Census  2000  Detail 
File,  the  Hundred  Percent  Estimated 
Detail  File,  the  Sam  ale  Estimated  Detail 
File,  the  State  Popu  ations  Totals  File, 
the  Redistricting  Data  File,  the  Block- 
Level  Data  File,  the  statistically 
corrected  and  uncoi  rected  Hundred 
Percent  Data  Sunmiuy  Files,  the 
Sample  Data  Summiry  File,  the  Public 
Use  Microdata  Sam  )le  Files,  the 
statistically  correct*  d  and  uncorrected 
Congressional  Distr  ct  Data  Summary 


Files,  all  other  final 


tor, 


I  Filed 


BIUJNG  CODE  7S1S-01-P 


data  products 


created  for  island  ai  eas  or  other  special 
demographic  or  geo  graphic 
enumerations,  Dece  inial  Census 
publications  and  re  )orts,  and  Dress 
Rehearsal  publicatii  ins  and  reports. 

Dated;  March  2,  200p. 
G«raldine  Phillips, 

Acting  Assistant  Arch^ist  fi 
Services — Washingti 
[PR  Doc.  00-5450 


br  Record 
DC. 
3-3-00;  8:45  am] 


NATIONAL  SCIENQE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Extend  an  Informal  on  Collection 

AGENCY:  National  Si  :ience  Foundation. 


ACTION:  Submission  for  0MB  review; 
comment  request. 

summary:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
This  is  the  second  notice  for  public 
comment;  the  first  was  published  in  the 
Federal  Register  at  65  FR  1182  (January 
7,  2000),  and  no  comments  were 
received.  NSF  is  forwarding  the 
proposed  renewal  submission  to  the 
Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

COMMENTS:  Comments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  for  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725— 17th  Street,  NW, 
Room  10235,  Washington,  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295.  Arlington,  Virginia  22230  or 
send  e-mail  to  splimpto@nsf.gov. 
DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  on 
or  before  April  5,  2000.  Copies  of  the 
submission(s)  may  be  obtained  at  703- 
306-1125X2017. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  H.  Plimpton,  NSF  Reports 
Clearance  Officer  at  (703)  306-1125  X 
2017  or  send  email  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 


persons  who  are  to  respond  to  ^e 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Survey  of  Earned 
Doctorates. 

OMB  Approval  Number:  3145-0019. 

Proposed  Project:  The  Survey  of 
Earned  Doctorates  has  been  conducted 
continuously  since  1958  and  is  jointly 
sponsored  by  five  Federal  agencies  in 
order  to  avoid  duplication.  It  is  an 
acciu"ate,  timely  source  of  information 
on  oiu-  Nation's  most  precious 
resource — highly  educated  individuals. 
Data  is  obtained  from  each  person 
earning  a  research  doctorate  on  their 
field  of  speciality,  educational 
backgroimd,  sources  of  support  in 
graduate  school,  postgraduation  plans 
for  employment,  and  demographic 
characteristics.  The  information  is  used 
extensively  by  the  Federal  government, 
universities,  and  others.  The  National 
Science  Foundation,  as  the  lead  agency, 
publishes  statistics  from  the  sm^ey  in 
many  reports,  but  primarily  in  the 
manual  publication  series  "Science  and 
Engineering  Doctorates"  (available  in 
print  and  electronically  on  the  World 
Wide  Web).  The  National  Opinion 
Research  Corporation,  U.  of  Chicago, 
also  disseminates  a  free  report  entitled 
"Doctorate  Recipients  from  U.S. 
Universities:  Summary  Report  1998." 

A  total  response  rate  of  92%  of  the 
total  42,683  persons  who  earned  a 
research  doctorate  was  obtained  in  fiscal 
year  1998. 

Estimate  of  Burden 

The  Foundation  estimates  that,  on 
average,  20  minutes  per  respondent  will 
be  required  to  complete  the  survey,  for 
a  total  of  14,228  hours  for  all 
respondents. 

Respondents:  Individuals. 

Estimated  Number  of  Responses: 
42,683  (FY  1998  number) 

Estimated  Total  Annual  Burden  on 
Respondents:  14,228  hours  total  (FY 
1998  number). 

March  1,  2000. 
Suzanne  H.  Plimpton, 

NSF  Reports  Clearance  Officer. 

[FR  Doc.  00-5347  Filed  3-3-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
information  collections  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Generic  Customer 
Satisfaction  Survey. 

2.  Current  OMB  approval  number: 
None. 

3.  How  often  the  collection  is 
required:  Occasionally. 

4.  Who  is  required  or  asked  to  report: 
Voluntary  reporting  by  the  public  cmd 
NRC  licensees. 

5.  The  number  of  annual  respondents: 
1225. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  306. 

7.  Abstract:  Voluntary  customer 
satisfaction  surveys  will  be  used  to 
contact  users  of  NRC  services  and 
products  to  determine  their  needs,  and 
how  the  Commission  can  improve  its 
services  and  products  to  better  meet 
those  needs.  In  addition,  focus  groups 
will  be  contacted  to  discuss  questions 
concerning  those  services  and  products. 
Results  from  the  surveys  will  give 
insight  into  how  NRC  can  make  its 
services  and  products  cost  effective, 
efficient,  and  responsive  to  its  customer 
needs.  Each  survey  will  be  submitted  to 
OMB  for  its  review. 

Submit,  by  May  5,  2000,  conmients 
that  address  the  following  questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  biu-den  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 


2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be,  directed  to  the  NRC  Clearance 
Officer  Brenda  Jo.  Shehon,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301^15-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Office,  Office  of  the  Chief 
Information  Officer 
(FR  Doc.  00-5339  Filed  3-3-O0;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-374] 

Commonwealtti  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
18  issued  to  Commonwealth  Edison 
Company  (ComEd,  the  licensee)  for 
operation  of  LaSalle  County  Station 
Unit  2,  located  in  LaSalle  Coimty, 
Illinois. 

The  proposed  amendment  would 
change  the  Technical  Specifications 
(TSs)  to  defer  the  required  examination 
of  weld  RH-2005-29  until  the  next 
scheduled  refueling  outage  or  December 
31,  2000,  whichever  is  earlier. 

TS  Section  3.4.8,  "Structural 
Integrity,"  requires  the  structural 
integrity  of  American  Society  of 
Mechanical  Engineers  (ASME)  Class  1 
components  to  be  maintained  in 
accordance  with  the  surveillance 
requirements  of  TS  Section  4.4.8, 
"Structiu-al  Integrity."  TS  Section  4.4.8 
invokes  the  surveillance  requirements 
(SR)  of  TS  SR  4.0.5.  TS  SR  4.0.5.f 
requires  that  piping  susceptible  to 
intergranular  stress  corrosion  cracking 
(IGSCC)  be  examined  in  accordance 
with  the  NRC  staff  positions  on 


schedule,  methods,  personnel  and 
sample  expansion  included  in  NRC 
Generic  Letter  (GL)  88-01,  "NRC 
Position  on  IGSCC  in  BWR  Austenitic 
Stainless  Steel  Piping." 

At  1527  hours  Central  Standard  Time 
(GST)  on  February  17,  2000,  the  licensee 
entered  TS  SR  4.0.3  due  to  a  missed  TS 
surveillance  requirement  to  examine 
weld  RH-2005-29.  TS  SR  4.0.3  allows 
24  hours  to  perform  the  surveillance  or 
pursue  enforcement  discretion.  Without 
enforcement  discretion,  LaSalle  County 
Station  Unit  2  would  have  been 
required  to  be  in  at  least  STARTUP 
within  the  next  7  hours,  HOT 
SHUTDOWN  within  the  following  6 
hours,  and  COLD  SHUTDOWN  within 
the  subsequent  24  hours,  since  the 
action  statement  of  TS  Section  3.4.8 
could  not  be  complied  with  due  to 
current  plant  conditions  in  accordance 
with  TS  Section  3.0.3.  The  licensee 
requested  enforcement  discretion  from 
the  requirements  of  TS  3.4.8  on 
February  18,  2000.  The  NRC  verbally 
granted  enforcement  discretion  at 
approximately  1130  hours  GST  on 
February  18,  2000,  to  be  effective  until 
a  TS  change  is  approved  that  would 
allow  the  examination  of  weld  RH- 
2005-29  to  be  deferred  until  the  next 
refueling  outage.  The  written  Notice  of 
Enforcement  Discretion  (NOED)  was 
issued  by  the  NRC  on  February  23, 
2000.  The  licensee  requested  diat  this 
proposed  TS  change  be  processed  on  an 
exigent  basis  consistent  with  the 
.  guidance  provided  in  NRC 
Administrative  Letter  95-05,  "Revisions 
to  Staff  Guidance  for  Implementing  NRC 
Policy  on  Notices  of  Enforcement 
Discretion,  Revision  1."  The  licensee 
stated  that  the  circumstances 
surroimding  this  request  for  exigent 
review  were  unavoidable  and  not 
created  by  a  failure  to  make  a  timely 
application  for  a  license  amendment. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6),  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
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shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  5,  2000,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  maybe 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conmiission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu-e  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to 
intervene.  Any  person  who  has  filed  a 
petition  for  leave  to  intervene  or  who 
has  been  admitted  as  a  party  may  amend 
the  petition  without  requesting  leave  of 
the  Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
partners  to  the  proceeding,  subject  to 
any  limitations  in  the  order  granting 
leave  to  intervene,  and  have  the 
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opportunity  to  participate  fully  in  the 
conduct  of  the  hearing,  including  the 
opportunity  to  present  evidence  and 
cross-examine  witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  fined  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conunission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Ms. 
Pamela  B.  Stroebel,  P.O.  Box  767, 
Chicago,  lUinois  60690-0767,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  21,  2000, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  [http:/ 
/www.nrc.gov) 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  February  2000. 


For  the  Nuclear  Regulatory  Commission. 

Donna  M.  Skay, 

Project  Manager,  Section  2,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  00-5337  Filed  3-3-00;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Omaha  Public 
Power  District  (the  licensee)  to 
withdraw  its  January  30,  1998, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-40 
for  the  Fort  Calhoun  Station,  Unit  1, 
located  in  Washington  County, 
Nebraska. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  8, 1998 
(63  FR  17226).  However,  by  letter  dated 
January  24,  2000,  the  Ucensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  30,  1998,  and 
the  licensee's  letter  dated  January  24, 
2000,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raynard  Wharton. 
Project  Manager,  Section  2,  Project 
Directorate  IV  and  Decommissioning, " 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-5338  Filed  3-3-00:  8:45  am] 

BILLING  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24321 ;  International  Series  Release  No. 
1216;  812-10724] 

ASA  Limited;  Notice  of  Application 

February  29.  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  under  the 
Investment  Company  Act  of  1940  (the 
"Act"). 

SUMMARY  OF  APPLICATION:  The  order 
would  permit  applicant,  ASA  Limited 
("ASA"),  a  South  African  closed-end 
management  investment  company 
registered  under  section  7(d)  of  the  Act, 
to  maintain  its  assets  with  a  central 
securities  depository  in  South  Africa. 
The  requested  order  would  amend  a 
prior  order. 

RUNG  DATES:  The  application  was  fded 
on  July  18,  1997,  and  amended  on 
December  21,  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
March  24,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nattire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifdi 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Applicant,  36  Wierda  Road  West. 
Sandton  2196.  South  Africa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Attorney,  at 
(202)  942-0572  or  Christine  Y. 
Greenless,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0102 
(telephone  (202)  942-8090). 

Applicant's  Representations 

1.  ASA  is  a  closed-end  management 
investment  company  organized  in  1958 
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in  South  Africa,  i  ISA  registered  under 
the  Act  in  1958  pursuant  to  a 
Commission  orde  r  issued  under  section 
7(d)  of  the  Act  (tt  e  "Original  Order"). i 
ASA'S  investmen :  objective  is  to  invest 
primarily  in  Sout  i  African  gold  mining 
companies.  As  of  August  31,  1999. 
90.2%  of  ASA's  ret  assets  consisted  of 
equity  securities  ssued  by  South 
African  companie  s  that  trade  primarily 
on  the  Johannesbi  irg  Stock  Exchange 
("JSE").  ASA  is  internally  managed,  and 
its  shares  trade  oi ,  the  New  York  Stock 
Exchange  ("hfYSI "). 

2.  ASA  has  received  several 
Commission  ordei's  that  address,  among 
other  things.  ASiVs  custodial 
arrangements  (colectively,  and  together 
with  the  Original  Order,  the  "Prior 
Orders").^  Under  the  Prior  Orders,  ASA, 
with  certain  exceptions,  is  required  to 
keep  its  assets  in  he  U.S.  in  the  custody 
of  a  bank.  Thus,  /  SA  currently 
maintains  in  the  c  ustody  of  Chase 
Manhattan  Bank  ( 'Chase")  all  of  the 
share  certificates  ssued  by  ASA's  South 
African  portfolio  companies. 

3.  The  Prior  Orders  permit  ASA  to 


keep  up  to  33%  o 
to  5%  of  its  assets 


its  assets  abroad — up 
in  each  of  Great 


Britain,  Japan,  Canada,  Australia,  and 
Switzerland,  under  certain 
circumstances,  up  to  5%  of  its  assets  in 
rand-denominatec  interest  bearing 
accounts  in  South  Africa,  and  up  to  3% 
of  its  assets  in  Soi  th  Africa  in  short 
term  rand-denomi  nated  investments 
issued  or  guarante  ed  by  the  Republic  of 
South  Africa.  3  In  iiddition,  ASA  may 
maintain  $200,00(  i  in  cash  to  cover 
administrative  exj  lenses  in  a  checking 
account  with  a  So  ith  African  bank.''  At 
present,  all  of  AS>  I's  assets  in  South 
Africa  are  maintai  aed  with  its 
subcustodian,  Staj  idard  Bank  of  South 


aid 


*  Investment  Compar  y 
(July  3,  1958)  (notice) 
(order). 

^  Investment  Compai^ 
(June  23.  1995)  (notice; 
(order)  (permits  ASA  tc 
Bank.  N.A.  as  its 
Manhattan  Bank  to 
Africa  Limited  as  ASA 
Company  Act  Release 
(notice)  and  17945  (Jan 
Order");  Investment 
14826  (Dec.  4.  1985)  (n 
1985)  (order)  ("1985 
Act  Release  Nos.  1 
11722  (Apr.  7.  1981) 
Act  Release  Nos.  8278 
8312  (Apr.  17.  1974)  (oi 
Act  Release  Nos.  7860 
7894  (July  10.  1973)  (oi 
Act  Release  Nos.  2944 
2957  (Dec.  29.  1959)  (o! 
.\ct  Release  Nos.  2883 
2886  dune  9. 1959  (ord 
Company  Act  Release 
(notice)  and  282 1  (Jan. 

M  985  and  1991  Ordeh 

*  1991  Order. 


Act  Release  Nos.  2739 
2756  (Aug.  13,  1958 


Act  Release  Nos.  21161 
)|and  21220  (July  20,  1995) 
appoint  Chase  Manhattan 
custodian  and  to  authorize  Chase 
app  >int  Standard  Bank  of  South 
sub-custodian);  Investment 

17904  (Dec.  17,  1990) 
15,  1991)  (order)  ("1991 
Co^npany  Act  Release  Nos. 
tice)  and  14878  (Dec.  31, 
);  Investment  Company 
1669J(Mar.  6,  1981)  (notice)  and' 
(ofder):  Investment  Company 
ar.  20.  1974)  (notice)  and 
er);  Investment  Company 
une  12.  1973)  (notice)  and 
r);  Investment  Company 
c.  14.  1959)  (Dotice)  and 
er);  Investment  Company 
ay  22,  1959)  (notice)  and 
);  and  Investment 

2817  (Jan.  5.  1959) 
0,  1959)  (order). 


ros. 


Or  ler • 


(^a 

II 

r  ler 
(3ec 
I  ie 

(i^a 


^  OS. 


Africa  Limited  ("Standard  Bank"), 
except  for  $200,000  which  is  kept  in  a 
checking  account  with  another  South 
African  bank. 

4.  Until  recently.  South  African  equity 
securities  existed  and  traded  only  in 
paper  form.  In  a  transition  that  has 
begun  and  will  continue  through  next 
year,  paper  certificates  will  be  replaced 
with  an  electronic  book-entry  securities 
wiU  be  maintained  electronically  with  a 
central  securities  depository  ("CSD 
System").  Under  the  CSD  System, 
ownership  records  of  equity  securities 
will  be  maintained  electronically  with  a 
central  securities  depository  ("CSD"). 
Security  holders  will  not  directly 
interact  with  the  CSD  but  with  a  "CSD 
Participant."  Once  the  process  of 
converting  to  the  CSD  System  is 
complete,  paper  certificates  will  no 
longer  be  an  acceptable  form  of 
ownership  to  clear  and  settle  securities 
transactions  on  the  JSE. 

5.  Currently,  JSE  owns  50%  of  the 
CSD  and  the  CSD  Participants, 
including  Standard  Bank,  own  the 
remaining  50%.  CSD  Participants  are 
not  required  to  own  shares  of  the  CSD 
and  parties  other  than  the  CSD 
Participants  may  own  shares  of  the  CSD 
in  the  future.  The  CSD  is  regulated  by 
the  Financial  Services  Board  ("FSB"), 
which  is  an  agency  of  the  South  African 
government  that  supervises  the 
activities  of  South  Afiican  financial 
services  institutions. 

6.  To  become  a  CSD  Participant,  an 
entity  must  meet  the  CSD's  criteria, 
which  include  the  maintenance  of  a 
minimiun  level  of  capitalization,  the 
ability  to  provide  certain  specialized 
services  to  shareholders,  and  other 
requirements  relating  to  technology, 
human  resources,  internal  controls, 
corporate  governance,  and  risk 
management.  CSD  Participants  are 
regulated  by  either  the  FSB  or  the 
Register  of  Banks  in  South  Africa.  ASA 
plans  to  retain  Standard  Bank,  which 
meets  the  CSD's  criteria  for  CSD 
Participants  and  is  a  CSD  Participant,  to 
be  its  CSD  Participant. 

7.  Once  the  CSD  System  becomes 
fully  operational,  in  order  for  JSE  listed 
shares  owned  by  ASA  to  be  tradable  on 
the  JSE,  the  share  certificates  must  be 
voided  and  ASA's  ownership  interests 
must  be  recorded  electronically  in  book 
entry  form  in  the  CSD  system.  This 
would  be  prohibited  under  the  terras  of 
the  Prior  Orders  because  ASA's  assets 
would  not  be  physically  maintained  in 
the  U.S.  but  in  the  South  African  CSD 
System.  The  requested  order  would 
permit  ASA  to  maintain  its  portfolio 
securities  that  trade  on  the  JSE  and  are 
eligible  for  the  CSD  System  ("CSD- 
Eligible  Seciuities")  in  electronic  book- 


entry  form  with  the  CSD  System  in 
South  Africa,  rather  than  in  the  U.S.  in 
paper  share  certificates. 

Applicant's  Legal  Analysis 

1.  Section  7(d)  of  the  Act  prohibits  a 
foreign  investment  company  from 
making  a  public  offering  of  its  securities 
in  the  U.S.  but  authorizes  the 
Commission  to  permit  a  foreign 
investment  company  to  register  under 
the  Act  and  make  a  public  offering  of  its 
securities  if  the  Commission  finds  that 
"by  reasons  of  special  circumstances  or 
arrangements,  it  is  both  legally  and 
practically  feasible  to  enforce  the 
provisions  of  [the  Act]  against  such 
company  and  that  the  issuance  of  such 
order  is  otherwise  consistent  with  the 
public  interest  and  protection  of 
investors."  Rule  7d-l  under  the  Act  sets 
forth  the  conditions  that  a  Canadian 
investment  company  must  satisfy  in 
order  to  receive  an  order  under  section 
7(d)  Under  the  Original  Order,  ASA  met 
the  requirements  of  rule  7d-l. 

2.  ASA  requests  em  order  under 
section  7(d)  to  amend  the  Prior  Orders 
to  permit  it  to  maintain  its  CSD-Eligible 
Securities  in  the  CSD.  ASA  states  that 

it  s  custodian  arrangement  with  the  CSD 
meets  the  requirements  of  rule  1 7f-5 
under  the  Act,  which  governs  foreign 
custody  arrangements  of  U.S. 
investment  companies,  and  that  the 
requested  relief  is  consistent  with  the 
standards  of  section  7(d). 

3.  Rule  17f-5  under  the  Act  permits 
a  U.S.  investment  company  ("fund")  to 
maintain  its  assets  overseas  with  an 
"Eligible  Foreign  Custodian."  Under  the 
rule,  an  Eligible  Foreign  Custodian 
includes  "a  securities  depository  that 
acts  as  a  system  for  the  central  handling 
of  securities  or  equivalent  book-entries 
in  the  country  that  is  regulated  by  a 
foreign  financial  regulatory  authority,  as 
defined  under  section  2(a)(50)  of  the 
Act."  ASA  states  that  the  CSD  meets 
this  definition  of  an  Eligible  Foreign 
Custodian. 

4.  Under  the  17f-5,  a  fund's  board  of 
directors,  its  investment  adviser,  or 
custodian  bank  ("Foreign  Custody 
Manager")  must  determine  that  the 
fund's  assets  in  the  custody  of  an 
Eligible  Foreign  Custody  will  be  subject 
to  reasonable  care,  based  upon  the 
standards  applicable  to  custodians  in 
the  relevant  market  after  considering 
certain  factors.  Under  rule  17f-5,  the 
custody  arrangement  also  must  be 
governed  by  a  written  contract  and/or 
rules,  practices  and  procedures  of  the 
securities  depository  ("governing 
documents")  that  the  Foreign  Custody 
Manager  determines  will  provide 
reasonable  care  for  fund  assets.  Fineilly, 
the  Foreign  Custody  Manager  must 
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establish  a  system  to  monitor  the 
appropriateness  of  maintaining  the 
fund's  assets  with  the  Eligible  Foreign 
Custodian.  ASA  states  that  its  board  of 
directors  ("Board"),  as  the  Foreign 
Custody  Manager,  has  approved  the 
maintenance  of  ASA's  assets  with  the 
CSD  System  in  accordance  with  rule 
17f-5.  The  Board  concluded  that  ASA's 
assets  will  be  subject  to  reasonable  care 
if  maintained  with  the  CSD  System  in 
accordance  with  the  governing 
documents.  The  Board  also  concluded 
that  ASA  will  receive  periodic  reports 
concerning  material  developments 
affecting  the  CSD  System,  which  will 
provide  an  adequate  system  for  the 
Board  to  monitor  the  appropriateness  of 
maintaining  ASA's  assets  with  the  CSD 
under  the  standards  of  rule  17f-5. 

5.  ASA  notes  that  the  Commission 
recently  proposed  rule  1 7f-7  imder  the 
Act  that  would  govern  the  custody  of 
fund  assets  with  foreign  securities 
depositories.  ^  ASA  states  that,  if 
proposed  rule  17f-7  is  adopted,  ASA's 
custodicil  arrangements  with  the  CSD 
will  be  brought  into  compliance  with 
rule  17f-7  in  the  same  time  frame  as  the 
Conmiission  would  afford  U.S.  funds. 

6.  ASA  further  states  that  the 
conditions  of  the  Prior  Orders  will 
confine  to  apply  to  ASA.  ASA  states 
that  these  conditions  are  designed, 
among  other  things,  to  address  any 
jurisdictional  concerns  and  otherwise 
assure  the  protection  of  investors.  ASA 
also  states  that,  as  a  condition  to  the 
requested  order,  it  will  keep  at  least  5% 
of  its  assets  in  the  U.S.  in  the  custody 
ofa  U.S.  bank. 

Applicant's  Conditions 

ASA  agrees  that  the  Original  Order,  as 
amended  by  any  subsequent  order, 
including  any  order  of  the  SEC  granting 
the  requested  relief  (collectively,  the 
"ASA  Orders"),  will  be  subject  to  the 
following  conditions: 

1.  Chase  will  serve  as  ASA's 
custodian  and  will  continue  to  meet  the 
qualifications  of  a  custodian  under 
section  17(f)  of  the  Act  and  Standard 
Bank  will  serve  as  Chase's  subcustodian 
in  South  Africa.  As  long  as  Standard 
Bank  holds  ASA's  assets.  Standard  Bank 
will  designate  Chase  as  its  agent  for 
service  of  process  in  the  U.S.  ASA  will 
comply  with  rule  17f-5  under  the  Act, 
as  it  may  be  amended,  as  if  it  were  a 
registered  management  investment 
company  organized  or  incorporated  in 
the  United  States  with  respect  to  any  of 
its  assets  held  by  eligible  foreign 
custodians  (including  Standard  Bank 


and  the  CSD)  or  overseas  branches  of 
qualified  U.S.  banks  (including  Chase) 
outside  the  United  States. 

2.  The  Board  will  serve  as  foreign 
custody  manager  and  will  not  delegate 
such  functions  to  its  custodian  or  any 
other  person. 

3.  ASA  will  seek  an  order  of  the 
Commission  prior  to  any  amendment  of 
its  custodian  agreement  with  its 
custodian. 

4.  ASA  will  cause  each  present  and 
future  officer,  director,  investment 
adviser,  principal  underwriter,  and 
custodian  of  ASA  to  enter  into  an 
agreement  ("Agreement")  (to  be  filed  by 
ASA  with  the  Commission  when  that 
person  assvunes  office),  which  will 
provide  that  each  person  agrees:  (a)  to 
comply  with  ASA's  Memorandum  of 
Association  ("Charter")  and  Articles  of 
Association  ("Bylaws"),  the  Act  and  the 
rules  of  the  Commission  under  the  Act, 
and  the  terms  and  conditions  of  the 
ASA  Orders  as  applicable  to  each 
person  and  as  each  may  be  amended 
from  time  to  time,  as  applicable  to  each 
person;  (b)  to  do  nothing  inconsistent 
with  the  terms  and  conditions  of  the 
ASA  Orders,  the  provisions  of  the  Act, 
or  the  rules  under  the  Act;  (c)  that  the 
undertakings  described  in  (a)  and  (b) 
above  constitute  representations  and 
inducements  to  the  Commission  to  issue 
the  ASA  Orders,  and  (d)  each 
Agreement  constitutes  a  contract 
between  the  person  and  ASA  and  the 
shareholders  of  ASA  with  the  intent  that 
ASA's  shareholders  will  be  beneficiaries 
of  and  will  have  the  status  of  parties  to 
the  Agreement  so  as  to  enable  them  to 
maintain  actions  at  law  or  in  equity 
within  the  United  States  or  South 
Africa.  In  addition,  each  Agreement  of 
each  officer  and  director  of  ASA  will 
contain  provisions  similar  to  those 
contained  in  condition  21  below.  ^ 

5.  So  long  as  ASA  is  registered  under 
the  Act,  ASA's  Charter  and  Bylaws, 
together,  will  contain  in  substance  the 
provisions  required  by  rule  7d-l(b)(8), 
and  neither  the  Charter  nor  the  Bylaws 
will  be  changed  or  anSended  in  any 
manner  inconsistent  with  rule  7d- 
1(b)(8)  of  the  Act  and  the  rules  and 
regulations  under  the  Act.  unless 
authorized  by  the  Conmiission. 


s  Investment  Company  Act  Release  No.  23815 
(April  29,  1999)  (proposing  amendments  to  rule 
17f-5  and  proposing  new  rule  17f-7). 


B  ASA  acknowledges  that:  (a)  Every  agreement 
and  undertaking  of  ASA,  its  officers,  directors, 
investment  adviser,  principal  underwriters,  and 
custodian  which  are  required  by  the  conditions 
contained  in  the  ASA  Orders  constitute  (i) 
inducements  to  the  Commission  for  the  issuance 
and  continuance  in  effect  of  the  ASA  Orders,  and 
(ii)  a  contract  among  ASA,  the  Commission,  and 
ASA's  shareholders  with  the  same  intent  as  set 
forth  in  condition  4  above;  and  (b)  the  failure  by 
ASA  or  any  of  the  persons  listed  above  to  comply 
with  any  of  the  agreements  or  undertakings,  unless 
permitted  by  the  Commission,  will  constitute  a 
violation  of  the  ASA  Orders. 


6.  No  person  will  qualify  to  serve  as 
a  director  or  officer  of  ASA  until  he  or 
she  has  transmitted  to  ASA  a  list  of  his 
or  her  affiliated  persons,  as  that  term  is 
defined  in  section  2(a)(3)  of  the  Act. 
ASA  will:  (a)  Require  each  of  its 
directors,  officers,  and  investment 
advisers  to  transmit  to  ASA  quarterly  a 
list  of  affiliated  persons  or  a  statement 
that  there  has  been  no  change  since  the 
last  list  so  transmitted  to  ASA;  (b) 
transmit  each  list  to  its  custodian 
promptly  after  receipt  by  ASA;  and  (c) 
transmit  to  its  custodian  quarterly  a  list 
of  its  affiliated  persons  or  a  statement 
that  there  has  been  no  change  since  the 
last  list  was  transmitted.  The  contract 
between  ASA  and  its  custodian  will 
provide  that  the  custodian  will  not 
consummate  any  transaction  on  behalf 
of  ASA  with  any  person  who,  on  the 
basis  of  the  lists  transmitted  to  the 
custodian,  is  an  affiliated  person  of  ASA 
or  an  affiliated  person  of  any  director, 
officer,  or  investment  adviser  of  ASA, 
imless  the  transaction  is  of  a  type 
permitted  by  the  Act  or  any  regulation 
under  the  Act  or  specifically  permitted 
by  order  of  exemption  issued  under  the 
Act. 

7.  ASA  will  furnish  to  the 
Commission,  concurrently  with  the 
filing  of  periodic  reports  required  to  be 
filed  imder  the  Act,  any  changes  to  its 
list  previously  submitted  to  the 
Commission  of  persons  affiliated  with 
ASA  and  with  ASA's  investment 
adviser  and  principal  underwriter. 

8.  The  chief  executive  officer  of  ASA, 
a  majority  of  the  directors  of  ASA,  and 
a  majority  of  the  officers  of  ASA  will  be 
both  citizens  and  residents  of  the  U.S. 

9.  ASA  will  hold  all  of  its  shareholder 
meetings  in  the  U.S. 

10.  ASA  will  maintain  in  the  U.S.  a 
transfer  agent  for  transfer  of  its  shares, 
and  a  registrar  for  the  registration  of  its 
shares. 

11.  ASA  will  file,  and  will  cause  each 
of  its  present  or  future  directors, 
officers,  or  investment  advisers  who  is 
not  a  resident  of  the  U.S.  to  file  with  the 
Commission  irrevocable  designation  of 
ASA's  custodian  as  an  agent  in  the  U.S. 
to  accept  service  of  process  in  any  suit, 
action,  or  proceeding  before  the 
Commission  or  any  appropriate  court  to 
enforce  the  provisions  of  the  laws 
administrated  by  the  Commission,  or  to 
enforce  any  right  or  liability  based  upon 
ASA's  Charter  or  Bylaws,  contracts,  or 
the  respective  undertakings  and 
agreements  of  any  of  these  persons 
required  by  the  terms  and  conditions  of 
the  ASA  drde^ ,.  or  which  alleges  a 
liability  on  the  part  of  any  of  these 
persons  arising  out  of  their  services, 
acts,  or  transactions  relating  to  ASA. 
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cause  each  of  its  present  or  future 
directors  who  is  a  non-resident  of  the 
U.S.  to  make  similar  waivers. 

18.  ASA  will  promptly  notify  the 
Commission  in  the  event  that  there  is 
any  change  in  South  African  law  that 
will  be  contrary  to  any  provision  of  the 
Act  or  detrimental  to  or  inconsistent 
with  the  protection  afforded  by  the 
conditions  of  the  ASA  Orders. 

19.  If  proposed  rule  17f-7  under  the 
Act  is  adopted  by  the  Commission, 
ASA's  use  of  the  CSD  will  comply  with 
the  rule  and  any  amendments  to  the  rule 
as  if  ASA  were  a  registered  management 
investment  company  organized  or 
incorporated  in  the  U.S. 

20.  Any  shareholder  of  ASA  or  the 
Commission  on  its  own  motion  or  on 
request  of  any  ASA's  shareholders  will 
have  the  right  to  initiate  a  proceeding: 
(a)  before  the  Commission  for  the 
revocation  of  the  order  permitting 
registration  of  ASA;  or  (b)  before  a  court 
of  competent  jurisdiction  for  the 
liquidation  of  ASA  and  a  distribution  of 
its  assets  to  its  shareholders  and 
creditors.  The  court  may  enter  the  order 
in  the  event  that  it  finds,  after  notice 
and  opportunity  for  hearing,  that  ASA, 
its  officers,  directors,  investment 
adviser,  principal  underwriter,  or 
custodian  has  violated  any  provision  of 
the  Act  or  the  ASA  Orders. 

21.  Any  shareholder  of  ASA  will  have 
the  right  to  bring  suit  at  law  or  equity, 
in  any  court  of  the  U.S.  or  South  Africa 
having  jurisdiction  over  ASA,  its  assets 
or  any  of  its  officers  or  directors  to 
enforce  compliance  by  ASA,  its  officers 
and  directors  with  any  provision  of 
ASA's  Charter  or  Bylaws,  the  Act,  the 
rules  under  the  Act,  or  the  terms  and 
conditions  of  the  ASA  Orders,  in  so  far 
as  applicable  to  these  persons.  The  court 
may  appoint  a  trustee  or  receiver  of 
ASA  with  all  powers  necessary  to 
implement  the  purposes  of  the  suit, 
including  the  administration  of  the 
estate,  the  collection  of  corporate 
property  including  chooses-in  action, 
and  distribution  of  ASA's  assets  to  its 
creditors  and  shcireholders.  ASA  and  its 
officers  and  directors  waive  any 
objection  they  may  be  entitled  to  raise 
and  any  right  they  may  have  to  object 

to  the  power  and  right  of  any 
shareholder  of  ASA  to  bring  such  suit, 
reserving,  however,  their  right  to 
maintain  that  they  have  complied  with 
these  provisions,  undertakings,  and 
agreements,  and  otherwise  to  dispute 
the  suit  on  its  merits.  ASA,  its  officers, 
and  directors  also  agree  that  any  final 
judgment  or  decree  of  cuiy  U.S.  court 
may  be  granted  full  faith  and  credit  by 
a  court  of  competent  jurisdiction  of 
South  Africa  and  consent  that  the  South 
African  court  may  enter  judgment  or 


decree  on  ASA  at  the  request  of  any 
sheu'eholder,  receiver,  or  trustee  of  ASA. 

22.  ASA  will  settle  its  purchases  and 
sales  of  portfolio  securities  in  the  U.S. 
by  use  of  the  mails  or  means  of 
interstate  commerce,  except  for:  (a) 
Piu-chases  and  sales  on  an  "established 
securities  exchange"  (defined  as  a 
national  securities  exchange  as  defined 
in  section  2(a)(26)  of  the  Act,  the  JSE, 
the  London  Stock  Exchange,  the  "Tokyo 
Stock  Exchange,  the  Toronto  Stock 
Exchange,  the  Stock  Exchange  of 
Melbourne,  Ltd.,  and  the 
Effektenborsenverein  Zurich  Exchange 
(collectively  the  "Established 
Exchanges"))  and  fb)  purchases  and 
sales,  through  ASA's  custodian  or 
custodian's  agent,  in  South  Africa  of 
South  African  Treasury  Bills  from  or  to 
the  South  African  Treasury,  South 
African  Reserve  Bank  securities,  or  CSD- 
Eligible  Securities.  Assets  purchased  on 
an  Established  Exchange  will  be 
maintained  in  the  U.S.  with  Chase, 
unless  prohibited  by  law  or  regulation 
or  financially  impracticable  as  provided 
in  condition  25  below. 

23.  Contracts  of  ASA,  other  than  those 
executed  on  an  Established  Exchange 
which  do  not  involve  affiliated  persons, 
will  provide  that:  (a)  the  contracts, 
irrespective  of  the  place  of  their 
execution  or  performance,  will  be 
performed  in  accordance  with  the 
requirements  of  the  Act,  the  Securities 
Act  of  1933,  and  the  Securities 
Exchange  Act  of  1934,  as  amended,  if 
the  subject  matter  of  the  contracts  is 
within  the  purview  of  these  acts;  and  (b) 
in  effecting  the  purchase  or  sale  of 
assets,  the  parties  to  the  contracts  will 
utilize  the  U.S.  mails  or  means  of 
interstate  commerce. 

24.  ASA  will  keep  at  least  5%  of  its 
assets  in  the  U.S.  in  the  custody  of  a 
U.S.  bank  ("5%  Requirement").  ASA's 
remaining  assets  (which  may  include 
U.S.  dollars  invested  in  time  deposits 
and  bank  certificates  of  deposit)  will  be 
kept  in  the  custody  of  a  U.S.  custodian, 
except: 

(a)  Subject  to  the  5%  Requirement,  up 
to  100%  of  its  CSD-Eligible  Securities 
may  be  kept  in  the  CSD  through  its 
custodian  and  subcustodian; 

(b)  $200,000  may  be  kept  in  cash  to 
cover  administrative  expenses,  to  be 
kept  in  a  checking  account  with  a  South 
African  bank; 

(c)  Up  to  3%  of  its  assets  may  be  kept 
in  South  Africa  in  short-term  rand- 
denominated  investments  issued  or 
guaranteed  by  the  Republic  of  South 
Africa;  and 

(d)  Up  to  5%  of  its  assets  may  be  kept 
in  rand-denominated  interest  bearing 
bank  accounts  with  "eligible  foreign 
custodians"  or  "overseas  branches  of 


Federal  Register / Vol.  65,  No.  44 /Monday,  March  6.  2000 /Notices 


11815 


qualified  United  States  banks,"  as  those 
terms  are  defined  in  rule  1 7f-5  under 
the  Act  (as  it  may  be  amended). 

25.  If  removal  of  securities  purchased 
on  the  Established  Exchanges  becomes 
either  prohibited  by  law  or  regulation  or 
financially  impracticable,  up  to  5%  of 
ASA's  assets  may  be  held  by  an  eligible 
foreign  custodian  or  overseas  branch  of 
Chase  in  each  of  London,  Japan, 
Australia,  Switzerland,  and  Canada. 

26.  If  an  "eligible  foreign  custodian" 
or  an  overseas  branch  of  the  custodian 
is  to  be  appointed  as  subcustodian,  ASA 
will  comply  with  the  requirements  of 
rule  17f-5,  as  it  may  be  amended,  prior 
to  the  purchase  of  securities  on  an 
Established  Exchange. 

27.  ASA  will  withdraw  its  assets  from 
the  care  of  a  subcustodian  as  soon  as 
practicable,  and  in  any  event  within  180 
days  of  the  date  when  a  majority  of  the 
Board  makes  the  determination  that  a 
particular  subcustodian  may  no  longer 
be  considered  eligible  under  rule  17f-5 
of  the  Act,  as  it  may  be  amended,  or 
may  no  longer  be  considered  an 
overseas  branch  of  the  custodian,  or  that 
continuance  of  the  subcustodian 
arrangement  would  not  be  consistent 
with  the  best  interests  of  ASA  asnd  its 
shareholders. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-5385  Filed  3-3-00;  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24320:812-11872] 

STI  Classic  Funds,  et  al.;  Notice  of 
Application 

February  28,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain  series 
of  a  registered  open-end  memagement 
investment  company  to  acquire  all  of 
the  assets  and  certain  stated  liabilities  of 
the  series  of  another  registered  open-end 
management  investment  company. 
Because  of  certain  affiliations, 
applicants  may  not  rely  on  rule  17a-8 
under  the  Act. 

APPLICANTS:  STI  Classic  Funds  ("STI 
Funds"),  ESC  Strategic  Funds,  Inc. 


("ESC  Funds")  and  SunTrust  Banks, 
Inc.  ("SimTrust"). 

FILING  DATES:  The  application  was  filed 
on  December  3,  1999.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  23,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Applicants,  c/o  W.  John 
McGuire,  Esq.,  Morgan,  Lewis  &  Bockius 
LLP,  1800  M  Street,  N.W.  Washington. 
D.C.  20036-5869. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Counsel,  at  (202) 
942-0714,  or  George  J.  Zomada,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  smnmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0102  (telephone  (202)  942-8090). 

Applicant's  Representations 

1.  STI  Funds,  a  Massachusetts 
business  trust,  is  registered  imder  the 
Act  as  an  open-end  management 
investment  company  and  offers  thirty- 
seven  series,  including  the  STI  Classic 
Growth  and  Income  Fund  ("Growth  and 
Income  hind"),  STI  Small  Cap  Growth 
Stock  Fund  ("Small  Cap  Growth  Fund") 
and  STI  Classic  International  Equity 
Fund  ("International  Equity  Fund") 
(together,  the  "Existing  Acquiring 
Funds")  and  a  newly  established  series, 
STI  Classic  High  Income  Fund  ("High 
Income  fund")  (together  with  the 
Existing  Acquiring  Funds,  the  Acquiring 
Funds").  ESC  Funds,  a  Maryland 
corporation,  is  registered  under  the  Act 
as  an  open-end  management  investment 
company  and  offers  five  series,  ESC 


Strategic  Small  Cap  Fund,  ESC  Strategic 
Small  Cap  II  Fund,  ESC  Strategic 
International  Equity  Fund,  ESC  Strategic 
Appreciation  Fund,  and  ESC  Strategic 
Income  Fund  (together  the  "Acquired 
Fimds")  (the  Acquired  Funds  and  the 
Acquiring  Funds,  the  "Funds"). 

2.  SunTrust,  a  Georgia  corporation,  is 
a  bank  holding  company  and  the  parent 
of  Trusco  Capital  Management,  Inc. 
("Trusco")  and  STI  Capital 
Management,  N.A.  ("STI  Capital"). 
Trusco  is  registered  imder  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act")  and  is  the  investment 
adviser  to  the  Growth  and  Income  Fund, 
High  Income  Fimd  and  Small  Cap 
Growth  Fund.  STI  Capital,  a  bank,  is 
exempt  from  registration  under  the 
Advisers  Act  and  is  the  investment 
adviser  to  the  International  Equity 
Fund.  SunTrust  Equitable  Securities 
("STES"),  a  wholly-owned  subsidiary  of 
SimTrust,  and  an  investment  adviser 
registered  under  the  Advisers  Act,  is  the 
investment  adviser  to  each  of  the 
Acquired  Funds.  Currently,  bank 
subsidiaries  of  SunTrust  own  in  the 
aggregate,  in  a  fiduciary  capacity,  25% 
or  more  of  the  outstanding  voting 
securities  of  each  of  the  Existing 
Acquiring  Funds  and  5%  or  more  of  the 
outstanding  voting  securities  of  three  of 
the  acquired  Funds. 

3.  On  January  15,  2000  and  February 
15,  2000,  the  board  of  trustees  of  the 
Acquired  Funds  and  the  board  of 
directors  of  the  Existing  Acquiring 
Funds  (together,  the  "Boards"), 
respectively,  including  all  the  trustees 
and  directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Directors"), 
approved  a  plan  of  reorganization 
between  the  Funds  (the  "Plan").  Under 
the  Plan,  on  the  date  of  exchange 
("Closing  Date"),  each  Acquiring  Fund 
will  acquire  all  the  assets  and  certain 
stated  liabilities  of  the  corresponding 
Acquired  Fund  or  Funds  in  exchange 
for  shares  of  the  Acquiring  Fund  (the 
"Reorganization").'  The  shares  of  each 
Acquiring  Fund  exchanged  will  have  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  the  Acquired 
Fund's  shares  determined  as  of  the  close 
of  business  on  the  business  day 
immediately  before  the  Closing  Date. 
The  net  asset  value  of  the  assets 
received  by  the  Acquired  Fund  will  be 


>  Under  the  Plan,  the  Acquired  Fund  will  merge 
into  the  Existing  Acquiring  Funds  as  follows:  On 
March  27.  2000.  the  ESC  Strategic  Small  Cap  Fund 
and  Small  Cap  Fund  II  will  merge  into  the  Small 
Cap  Growth  Fund,  the  ESC  Strategic  Interhational 
Equity  Fund  will  merge  into  the  International 
Equity  Fund,  and  the  ESC  Strategic  Appreciation 
Fund  will  merge  into  the  Growth  and  Income  Fund. 
On  March  28.  2000.  the  ESC  Strategic  Income  Fund 
will  merge  into  the  High  Income  Fund. 
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6.  The  Reorganization  is  subject  to  a 
number  of  conditions  precedent, 
including  that:  (a)  The  shareholders  of 
each  Acquired  Fund  will  have  approved 
the  Plan;  (b)  the  Funds  will  have 
received  opinions  of  counsel  that  the 
Reorganization  will  be  tax-free  for  the 
Funds  and  their  shareholders;  and  (c) 
applicants  will  receive  from  the 
Commission  an  exemption  from  section 
1 7(a)  of  the  Act  for  the  Reorganization. 
The  Plan  may  be  terminated  and  the 
Reorganization  abandoned  at  any  time 
prior  to  either  Closing  Date  by  either 
Board  if  it  is  determined  that 
circumstances  have  changed  to  make 
the  Reorganization  inadvisable. 
Applicants  agree  not  to  make  any 
material  changes  to  the  Plan  without 
prior  Commission  approval. 

7.  Definitive  proxy  materials  have 
been  filed  with  the  Commission  and 
were  mailed  to  shareholders  of  the 
Acquired  Funds  on  or  about  January  31, 
2000.  A  special  meeting  of  shareholders 
of  the  Acquired  Funds  is  scheduled  for 
March  22,  2000. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
(c)  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
certain  mergers,  consolidations,  and 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied.  Applicants  believe  that  rule 
17a-8  may  not  be  available  in 
connection  with  the  Reorganization 
because  the  Funds  may  be  deemed  to  be 
affiliated  by  reasons  other  than  having 

a  common  investment  adviser,  common 


directors,  and/or  common  officers. 
Applicants  state  that  subsidiary  banks  of 
SunTrust  owti  in  the  aggregate,  as  a 
fiduciary,  25%  or  more  of  die 
outstanding  voting  securities  of  each  of 
the  Existing  Acquiring  Funds  and  that 
subsidiary  banks  of  SunTrust,  as  a 
fiduciary,  also  own  5%  or  more  of  the 
outstanding  voting  securities  of  three  of 
the  Acquired  Funds.  Applicants  state 
the  SunTrust  therefore  may  be  deemed 
to  be  an  affiliated  person  of  those 
Funds,  resulting  in  the  Acquiring  Funds 
being  affiliated  persons  of  an  affiliated 
person  of  the  Acquired  Fimds. 

3.  Section  17(b)  of  the  Act  provides, 
in  relevant  part,  that  the  Commission 
may  exempt  a  transaction  from  the 
previous  of  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  1 7(a)  to  the  extent 
necessar>'  to  complete  the 
Reorganization.  Applicants  submit  that 
the  Reorganization  satisfies  the 
standards  of  section  17(b)  of  the  Act. 
Applicants  state  that  the  terms  of  the 
Reorganization  are  reasonable  and  fair 
and  do  not  involve  overreaching. 
Applicants  state  that  the  investment 
objectives  and  policies  of  each  Acquired 
Fund  are  substantially  similar  to  those 
of  its  corresponding  Acquiring  Fund. 
Applicants  also  state  that  the  Boards, 
including  all  of  the  Independent 
Directors,  have  made  the  requisite 
determinations  that  the  participation  of 
the  Acquired  and  Acquiring  Funds  in 
the  Reorganization  is  in  the  best 
interests  of  each  Fimd  and  that  such 
participation  will  not  dilute  the 
interests  of  the  existing  shareholders  of 
each  Fund.  In  addition,  applicants  state 
that  the  Reorganization  will  be  on  the 
basis  of  relative  net  asset  value. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  00-5384  Filed  3-3^0;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42463;  File  No.  SR-CHX- 
00-02) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
to  Extend  the  Effective  Dates  of  its 
Extended  Trading  (Hours  Session 

February  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
23,  2000,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  1, 11  and  ni  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
piu-suant  to  Section  19(b)(3)(A)  of  the 
Act,3  and  rule  19b-4{f)(6)  thereunder," 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposal 

On  October  13,  1999,  the  Commission 
approved,  on  a  pilot  basis  through 
March  1.  2000,  a  new  Article  XXA  and 
amendments  to  existing  CHX  rules  that 
allowed  the  CHX  to  implement  a  new 
extended  hom-s  trading  session  (the  "E- 
Session").6  The  CHX  is  submitting  this 
proposal  solely  to  ask  the  Commission 
to  extend  the  operation  of  the  E-Session 
through  October  1,  2000.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposal 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 


1 15  U.S.C.  78s(b)(l)- 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-4(f)(6). 

5  The  Exchange  provided  the  Commission  with 
written  notice  of  its  intent  to  file  the  proposal  on 
February  15,  2000,  pursuant  to  Rule  19b-4(f](6).  17 
CFR24O.19b-4(0(6). 

fi  See  Securities  Exchange  Act  Release  No.  42004 
(October  13,  1999).  64  FR  56548  (October  20, 1999) 
(SR-CHX-99-16). 

'The  CHX  authorized  Commission  staff  to  make 
minor  technical  changes  to  the  proposal,  to  clarify 
that  the  proposal's  sole  purpose  is  to  extend  the 
operation  of  the  E-Session  through  October  1.  2000. 
Telephone  conversation  between  Ellen  I.  Neely. 
Vice  President  and  General  Counsel,  CHX,  and 
Joseph  P.  Morra,  Attorney,  Division  of  Market 
Regulations.  SEC.  February  25,  2000. 


the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  SR-CHX-99-16,  the  Exchange 
proposed  new  CHX  Article  XXA  and 
several  related  rule  changes  to 
implement  the  E-Session.  The  E-Session 
was  designed  to  meet  the  needs  of 
market  participants  and  CHX  members 
who  had  demanded  that  the  Exchange 
begin  trading  in  hours  that  extent 
beyond  the  &en-current  trading  day. 
The  Exchange  continues  to  believe  that 
investors  are  best  served  if  registered 
securities  exchanges  are  participants  in 
the  burgeoning  after-hours  trading 
market,  and  submits  this  proposal  to 
extend  the  operation  of  its  E-Session. 
The  Exchange  does  not  propose  to  make 
any  other  changes  to  its  E-Session  at  this 
time;  this  proposal  seeks  only  to  extend 
the  E-Session's  operation  through 
October  1,2000. 

The  Operation  of  the  E-Session.  The 
E-Session  began  on  October  29,  1999, 
and  operates  ft-om  3:30  p.m.  Central 
Time  (immediately  following  the  close 
of  the  CHX's  post  primary  trading 
session)  to  5:30  p.m.  Central  Time, 
Monday  through  Friday.^ 

Trading  during  the  E-Session  is 
conducted,  in  some  respects,  as  it  is 
during  the  CHX's  primary  trading 
session;  however,  new  features  more 
fully  automate  the  transmission  of 
orders  and  provide  additional 
protections  to  investors  who  trade 
during  the  session.  Only  biconditional 
limit  orders  are  eligible  for  execution  in 
the  E-Session,  and  each  limit  order  must 
be  appropriately  designated  for  trading 
in  the  E-Session.  Any  orders  remaining 
unexecuted  at  the  end  of  the  session  are 
automatically  canceled,  and  do  not 
carry  over  to  any  other  trading  session. 
Specialist  firms  continue  to  make  two- 
sided,  continuous  markets  in  E-Session 
eligible  stocks,  generally  the  more  active 
stocks  assigned  to  them  during  the 
existing  trading  sessions,  at  their  posts 
on  the  floor  of  the  CHX  (unless  a 
specialist  firm  has  transferred  its 


assignment,  for  the  E-Session  only,  to 
another  specialist  firm  with  the 
approval  of  the  Committee  on  Specialist 
Assignment  and  Evaluation). 

During  the  E-Session,  in  most  cases 
(subject  to  an  exception  described 
below),  limit  orders  must  be 
electronically  and  directly  transmitted, 
via  the  Midwest  Automated  Execution 
System  ("MAX")  electronic  order 
routing  system,  to  the  specialist's  limit 
order  book.  Floor  brokers  may  route 
limit  orders  to  the  specialist's  limit 
order  book  via  MAX  or  may  transmit  the 
orders  to  another  market.  In  addition,  a 
floor  broker  may  route  orders  to  buy  and 
sell  equivalent  quantities  of  the  same 
security  eligible  to  be  executed  at  the 
same  price  through  MAX  to  the 
specialist's  limit  order  book  or  may 
execute  those  orders  as  a  crossing 
transaction  at  the  specialist's  post  in 
accordance  with  existing  Exchange 
rules. 

Except  as  described  in  Article  XXA  or 
in  other  E-Session  rule  amendments, 
execution,  reporting,  clearance  and 
settlement  of  transactions  that  occur 
during  the  E-Session  follow  the 
procedures  currently  in  place  for  those 
activities  in  the  Exchange's  primary 
trading  session.^  Among  other  things, 
this  general  principle  means  that  the 
National  Securities  Clearing  Corporation 
clears  the  transactions  that  take  place 
during  this  session  and  the  Securities 
Industry  Automation  Corporation  and 
Nasdaq,  Inc.  disseminate  CHX 
quotations  and  trade  data.  Three 
exceptions  to  this  general  rule  arise 
from  either  the  Exchange's  desire  to 
more  fully  automate  the  E-Session  or 
from  the  fact  that  no  primary  market  of 
the  kind  that  characterizes  trading 
during  normal  hours  is  available  during 
the  E-Session. '0 

Securities  Eligible  for  Trading  During 
the  E-Session.  The  CHX's  Committee  on 
Floor  Procedure  identifies,  from  time  to 
time,  the  securities  eligible  for  trading 
during  the  e-Session.  In  general,  the 
securities  listed  on  the  Standard  & 
Poor's  100  Stock  Index  (OEX)  and  on 
the  Nadsaq-100  hidex  (NDX),  as  well  as 
other  securities  that  rank  among  the  100 
most  active  listed  and  100  most  active 


8  The  amendments  to  CHX  Article  IX.  Rule  10(b) 
(Business  Days  and  Hours  of  Trading)  and  CHX 
Article  XX.  Rule  2  (Hours  of  Floor  Dealing)  confirm 
the  existence  of  this  new  trading  session. 


9  The  amendments  to  CHX  Article  XX,  Rule  1 
(Application  |of  Article])  and  CHX  Article  XXI. 
Rule  1  (Reporting  of  Transaction)  confirm  that  these 
rules  encompass  transactions  that  occur  during  the 
E-Session. 

'"The  amendments  to  CHX  Article  XX,  Rule  37 
(conforming  that  the  Best  System  and  the  automatic 
execution  features  of  MAX  do  not  operate  during 
the  E-Session),  CHX  Article  XXXI,  Rules  6  and  9 
(confirming  that  odd-lot  ortfer  execution  occurs 
differently  than  during  the  primary  trading  session) 
and  CHX  Article  XXXIV  (confirming  that  market 
makers  do  not  participate  in  the  E-Session)  reflect 
these  exceptions. 
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a  registered 
rather  than  through 


pe  ition 


il5U.S.C.78f(b)(5). 


an  electronic  conununications  network 
or  alternative  trading  system. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  aifect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A}i2  and 
Rule  19b-4(f)(6)  thereunder."  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  its  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  that  it  is 
appropriate  to  designate  the  proposal  to 
become  operative  today  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  CHX  to  operate  its 
E-Session  without  interruption  through 
October  1,  2000,  and  to  continue 
providing  investors  who  wish  to  trade 
after-hours  with  the  option  of  trading  on 
a  registered  securities  exchange.  For 
these  reasons,  the  Commission  good 
cause  to  designate  that  the  proposal 
become  operative  today. ''' 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 


'M5U.S.C.  78s(b)(3)(A). 

"17CFR24O.19b-»(0(6). 

'*  In  reviewing  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f]. 


all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR-CHX-00-02  and  should  be 
submitted  by  March  27,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.i^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-5382  Filed  3-3-00;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^2473;  File  No.  SR-ISE- 
00-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  International  Securities  Exchange 
LLC  Relating  to  its  Fee  Schedule 

February  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b--l  thereunder,^ 
notice  is  hereby  given  that  on  February 
25,  2000,  the  International  Securities 
Exchange  LLC  (the  "Exchange"  or  the 
"ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  ISE.  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  adopt  fees  to  be 
imposed  on  members  of  the  Exchange. 


15 17  CFR  200.30b-3(a)(12J. 

1 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  The  Commission  notes  that  proposed  rule 
changes  relating  to  fees  usually  are  filed  pursuant 
to  Section  19(b)(3)(A)  and  subparagraph  (f)  of  Rule 
19b— 4  thereunder.  Because  the  ISE  is  a  new 
exchange,  however,  the  Commission  has 
determined  that  publishing  the  proposed  rule 
change  for  notice  and  comment  is  appropriate. 
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The  text  of  the  proposal  is  attached  as 
Exhibit  A. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
:  in  Item  FV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piu^jose 

ISE  proposes  to  establish  its  fee 
schedule  for  the  services  it  will  offer  to 
its  members  and  others.  This  schedule 
includes  membership  fees,  trading  fees, 
and  fees  for  a  variety  of  other  services, 
including  the  installation  and 
maintenance  of  certain  equipment.  With 
these  fees,  ISE  intends  to  recover  its 
costs  of  operating  a  trading  market  and 
building  a  reserve  for  future  needs.  ISE 
does  not  intend  to  use  these  fees  to 
generate  an  operating  profit  to  distribute 
to  its  members.  As  the  ISE  gains 
experience  in  the  operation  of  its 
market,  it  will  adjust  its  fees  to  maintain 
the  appropriate  balance  between  costs 
and  expenses. 


2.  Statutory  Basis 

The  ISE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6(b)(4)  of  the  Act,* 
which  requires  that  an  exchange  have 
rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biu'den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statentent  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  ISE  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-02  and  should  be  submitted 
by  March  27,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 


lonathan  G.  Katz, 

Secretary. 

Exhibit  A.— Text  of  the  Proposed  Rule  Change 


ISE  Schedule  of  fees 


Electronic  Market  Place: 
Execution  Fees: 

•  Customer 

•  Facilitation  

•  Market  Maker  & 
Firm  Proprietary: 

A.D.V.  Less  than 
300,000. 

ADV.  Less  than 
300,001  to 
.  500,000. 

A.D.V.  Less  than 
500,001  to 
700,000. 

ADV.  Over 
700,000. 
Comparison  Fee  


Amount 


Trading  Application  Software: 
Installation: 

•  Non-standard 
Services. 


$0.05 
0.15 


0.21 
0.17 

$0.14 

$0.12 
0.03 

350.00 


Billable  unit 


Frequency 


contract/side 
contract/side 

contracVslde 
contract/side 

contract/side 

contract/side 
contract/side 

Hourly 


Transaction 
Transaction. 


Transaction 
Transaction 

Transaction 


Notes 


Fee  waived  for  6  months. 

Based  on  Exchange  ADV. 
Based  on  Exchange  ADV. 

Based  on  Exchange  A.D.V. 


Transaction Based  on  Exchange  ADV. 

Transaction  Fee  waived  for  Customer 

Trades  for  6  months. 


One  Time 


Time  &  Material. 


« 15  U.S.C.  78f(b}(4). 


M7  CFR  200.30-3(aKl2). 
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Exhibit  A.— Text  of  the  Proposed  Rule  Change 


ISE  Schedule  of 


ees 


Amount 


Billable  unit 


Frequency 


Notes 


Over  ... 


.ine 


Software  License  &  Main- 
tenance: 

•  Torque: 

First 

Second  through 

Fourth). 
Fifth  anc 

•  Click 

Session/API  Fee: 

•  Market  Makers 

•  EAM 

•  Ordering  Fbuting 
Service  Connec- 
tion Fee. 

Access  Services 
Access  Fees: 

•  EAM 

•  Market  Ma|er. 

•  Primary 

•  Competitive 
Network  Fees:. 

•  Dedrcated 
connection 

•  Order  Rouljng 
Service. 

Gateway:. 

•  Installation 
Legal  &  Regulatory: 

Applrcation; 

•  Primary  Mj^et 
Maker. 

•  Competitive 
ket  Maker. 

•  Electronic 
Member. 

•  Lessor 

Administrative: 

•  DTR  Approval 

•  U4  Initial  Ri  tgistra- 
tion. 

•  Pg  2— U4  f^r  Non- 
Registered 
sons. 

Regulatory  Fee:  . 
Other  Services: 

Training  

Testing  

Third  Party  Develcjpers: 

•  Set-Up 

•  Usage 
Disaster  Recovery 

ing  &  Relocatior 
ices. 


Mar- 


Access 


'er- 


Test- 
Sen/- 


1250.00 
$750.00 

250.00 
500.00 

1,000.00 
250.00 
250.00 


500.00 

4,000.00 
2.000.00 

250.00 

100.00 

5,000.00 

7,500.00 

5,500.00 

3,500.00 

1.000.00 

500.00 
25.00 

100.00 

3,500.00 

500.00 
100.00 

1,000.00 
1.000.00 
3,000.00 


Monthly. 
Monthly. 

Monthly. 
Monthly. 

Monthly 
Monthly. 
API  Monthly. 


Terminal 
Terminal 

Terminal 
Terminal 


API 
API 


Member  Firm 

Member  Finn 
Memtjer  Finn 


Line 
Line 


Gateway 


Member  Firm 
Member  Firm 
Member  Firm 
Applicant  


Trader  

Registered  Person 


Individual 


Member  Firm 


Daily  per  Trainee 
Per  candidate 


Developer 
Monthly  ... 

Vz  Day 


Monthly.. 

Monthly. 
Monthly. 

Monthly. 

Monthly. 

One  Time. 

One  Time. 

One  Time. 

One  Time. 

One  Time. 

One  Time. 
One  Time. 

Orre  Time. 

Annual. 

As  Incurred. 
Per  Exam. 

One  Time. 
Monthly. 
As  Incurred. 


Minimum  of  Two. 


[FR  Doc.  00-5378  Filei  1  3-3-00;  8:45  am] 

aiLUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42475;  File  No.  SR-ISE- 
00-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  International  Securities  Exchange 
LLC  Relating  to  the  Exposure  of 
Orders  on  the  Exchange 

February  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
25,  2000,  the  International  Securities 
Exchange  LLC  (the  "Exchange"  or  the 
"ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  ISE.  The  Commission  is 
publishing  this  notice  to  solicit 


>  15  U.S.C,  78s(b)(l). 
2  17CFR240.19b-4. 


Federal  Register / Vol.  65,  No.  44 /Monday,  March  6.  2000 /Notices 


11821 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  amend  its 
crossing  rules  to  reduce  from  two 
minutes  to  thirty  seconds  the  amount  of 
time  that  Electronic  Access  Members  are 
required  to  expose  orders  on  the 
Exchange  before  executing  them  as 
principal  or  executing  them  against 
solicited  order.  Proposed  new  language 
is  in  italics;  proposed  deletions  are  in 
brackets. 
***** 

Rule  717    Limitations  on  Orders 

(a)  Principal  Transactions. 
Electronic  Access  Members  may  not 

execute  as  principal  orders  they 
represent  as  agent  unless  (i)  agency 
orders  are  first  exposed  on  the  Exchange 
for  at  least  [two  (2)  minutes]  thirty  (30) 
seconds,  (ii)  the  Electronic  Access 
Member  has  been  bidding  or  offering  on 
the  Exchange  for  at  least  [two  (2) 
minutes]  thirty  (30)  seconds  prior  to 
receiving  an  agency  order  that  is 
executable  against  such  bid  or  offer,  or 
(ii)  the  Member  utilizes  the  Facilitation 
Mechanism  pursuant  to  Rule  716(d). 

(b)  Solicitation  Orders. 
Electronic  Access  Members  must 

expose  orders  they  represent  as  agent  on 
the  Exchange  for  at  least  [two  (2) 
minutes]  Thirty  (30)  seconds  before 
such  orders  may  be  executed  in  whole 
or  in  part  by  orders  solicited  from 
Members  and  non-member  broker- 
dealers  to  transact  with  such  orders. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
piu-pose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IIV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  reduce 
from  two  minutes  to  30  seconds  the 
order  exposure  time  required  in 
paragraphs  (d)  and  (e)  of  ISE  Rule  717. 
The  purpose  of  the  order  exposure 


requirements  is  to  assure  that  agency 
orders  have  an  opportunity  to  interact 
on  the  Exchange  before  they  are 
executed,  either  by  the  broker 
representing  the  order,  or  by  another 
order  solicited  by  the  broker.  However, 
market  participants  have  indicated  to 
the  exchange  that  two  minutes  is  too 
long  to  delay  the  execution  of  an  order 
when  there  is  a  party  willing  to  execute 
against  the  order. 

The  Exchange  has  taken  this  view  into 
consideration  and  weighed  the  need  to 
assure  that  orders  interact  in  the 
Exchange's  electronic  auction  market 
system  against  the  competing  customer 
interest  of  receiving  a  speedy  execution. 
In  this  respect,  the  Exchange  recognizes 
the  benefits  of  order  interaction,  as  well 
as  the  risk  that  an  order  left  unexecuted 
might  "miss  the  market."  Upon 
reconsideration  of  the  two  minute 
exposure  time,  the  Exchange  believes 
that  the  objective  of  the  exposure  rule 
can  be  satisfied  by  a  shorter  time  period, 
which  wiU  benefit  limit  orders  by 
providing  them  an  opportunity  for  a 
more  rapid  execution.  The  Exchange 
believes  that  exposing  an  order  for  30 
seconds  will  provide  sufficient 
opportunity  for  orders  to  interact  with 
other  trading  interest  on  the  Exchange, 
and  thereby  preserve  the  benefits  of  the 
ISE's  electronic  auction  market.^ 

2.  Statutory  Basis 

The  ISE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6(b)(5)  of  the  Act,"* 
which  requires  that  an  exchange  have 
rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 


3  The  ISE  concurrently  is  proposing  to  establish 
30  seconds  as  the  time  given  for  market  participants 
to  respond  to  broadcasts  requesting  trading  interest 
with  respect  to  block-size  orders.  See  SR-ISE-00- 
03.  The  Exchange  believes  that  30  seconds  is 
sufficient  for  members  to  participate  in  the 
execution  of  these  large-size  orders,  and  that  there 
is  no  reason  to  require  a  longer  exposure  time  for 
smaller  orders. 

*  15  U.S.C.  78f(b)(5). 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  ISE  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-04  and  should  be  submitted 
by  March  27.  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  00-5379  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  801 0-01 -M 


M7CFR200.3()-3(al(12). 


11822 


Federal  Register / Vol.  65,  No.  44 /Monday,  March  6.  2000 /Notices 


SECURITIES  AND 
COMMISSION 


EXCHANGE 


[R«l«aM  No.  34-424^4;  File  No.  SR-ISE- 
00-03] 


Self-Regulatory 
of  Filing  of  Propose 
the  International 
LLC  Relating  to  Bl^k 
Trades 


Organizations;  Notice 
Rule  Change  by 

S^urlties  Exchange 
and  Facilitation 


DV  given 


ths 


February  29,  200i  I 
Piirsuant  to  Sectipn 

Seciirities  Exchangi 

("Act")  1  and  Rule 

notice  is  hereby 

25.  2000,  the  hitern^tional 

Exchange  LLC  (the 

"ISE")  filed  with 

Exchange  Conuniss 

"Commission")  the 

change  as  describee 

in  below,  which  ite  ns 

prepared  by  the  ISE 

publishing  this  notice 

comments  on  the  pi  oposed 

from  interested 


19(b)(1)  of  the 
Act  of  1934 
:  9b— 4  thereunder,^ 
that  on  February 
Seciirities 
'Exchange"  or  the 

Securities  and 
on  ("SEC"  or 
proposed  rule 
in  Items  #1,  II,  and 

have  been 
The  Commission  is 
to  solicit 

rule  change 


peri  ons 


Crga 


propos  [ng 


I.  Self-Regulatory 
Statement  of  the 
the  Proposed  Rule 

The  ISE  is 
ISE  Rules  716(c)  an 
the  Block  Order 
Facilitation  Mechaiiiis 
that  participants  wi 
seconds  to  respond 
message.  The  ISE  is 
amend  Rule  716(d)(|l) 
only  public  custom*  r 
Exchange  at  the  timi ) 
is  executed  that  is 
than  the  facilitation 
executed  at  the  faci 
there  is  sufficient 
facilitation  order  en 
price.  Proposed  new 
italics;  proposed 
brackets. 


anization's 
Tehns  of  Substance  of 
<  Change 


commentary  to 
(d)  with  respect  to 
Mechanism  and  the 
m,  which  states 
be  given  30 
:o  a  broadcast 
also  proposing  to 
to  provide  that 
bids  (offers)  on  the 
a  facilitation  order 
higher  (lower) 
price  will  be 
1  itation  price  unless 

to  execute  a 
irely  at  abetter 
language  is  in 
deletions  are  in 


p  riced 


si::e 


Rule  716     Block Trides 


(d)  Facilitation  Mi  fchanism 
Facilitation  Mechan  i 
which  an  Electronic!  Access 
facilitate  block-size 
orders. 


.The 
sm  is  a  process  by 

Member  can 
'ublic  Customer 


tie 


(4)  At  the  end  of 
the  entry  of  Indicati^jns 
order  will  be 
full. 

(i)  Unless  there  is 
execute  the  entire 


period  given  for 

the  facilitation 

automitically  executed  in 


sufficient  size  to 
fa  :ilitation  order  at  a 


'15U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


better  price.  Public  Customer  [B]  fcids 
(offers)  on  the  Exchange  at  the  time  the 
facilitation  order  is  executed  that  are 
priced  higher  (lower)  than  the 
facilitation  price  will  be  executed  at  the 
facilitation  price.  Non-Customer  bids 
(offers)  on  the  Exchange  at  the  time  the 
facilitation  order  is  executed  that  are 
priced  higher  (lower)  than  the 
facilitation  price  will  be  executed  at 
their  stated  price,  thereby  providing  the 
order  being  facilitated  a  better  price  of 
the  number  contracts  associated  with 
such  higher  bids  (lower  offers). 
***** 

Supplementary  Material  to  Rule  716 

.01     It  will  be  a  violation  of  a 
member's  duty  of  best  execution  to  its 
customer  it  it  were  to  cancel  a 
facilitation  order  to  avoid  execution  of 
the  order  at  a  better  price.  The 
availability  of  the  Facilitation 
Mechanism  does  not  alter  a  member's 
best  execution  duty  to  get  the  best  price 
for  its  customer.  Accordingly,  while 
facilitation  orders  can  be  canceled 
during  the  thirty  seconds  given  for  the 
entry  of  Indications,  if  a  member  were 
to  cancel  a  facilitation  order  when  there 
was  a  superior  price  available  on  the 
Exchange  and  subsequently  re-enter  the 
facilitation  order  at  the  same  facilitation 
price  after  the  better  price  was  no  longer 
available  without  attempting  to  obtain 
that  better  price  for  its  customer,  there 
would  be  a  presumption  that  the 
member  did  so  to  avoid  execution  of  its 
customer  order  [by  other  market 
participants]  in  whole  or  in  part  by  other 
brokers  at  the  better  price. 

.02    The  time  given  to  Crowd 
Participants  to  enter  Responses  under 
paragraph  (c)(1)  and  Indications  under 
paragraph  (d)(1)  shall  be  thirty  (30) 
seconds. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ISE  Rule  716(c)  establishes  a  "block 
mechanism"  through  which  ISE 
members  can  obtain  liquidity  for  the 
execution  of  block-size  orders  ^  from 
market  makers  and  other  ISE  members 
with  orders  at  the  ISE  inside  bid  or  offer 
(the  "Crowd  Participants").  Similarly, 
ISE  Rule  716(d)  establishes  a 
"facilitation  mechanism"  through 
which  members  can  seek  to  facilitate 
block-size  public  customer  orders.  Upon 
the  entry  of  an  order  into  the  block  or 
facilitation  mechanisms,  a  broadcast 
message  is  sent  to  the  Crowd 
Participants.  Under  ISE  Rules  716(c)(1) 
and  {d)(l),  the  Crowd  Participants  are 
given  an  opportimity  to  respond  to  the 
broadcast  message  without  specifying 
how  much  time  they  will  be  given. 

The  proposed  rule  change  specifies 
that  Crowd  Participants  will  be  given  30 
seconds  to  respond  to  a  broadcast 
message  from  either  the  block  or 
facilitation  mechanism.*  The  Exchange 
believes  that  30  seconds  is  sufficient 
time  to  allow  the  Crowd  Participants  to 
respond  to  a  broadcast  message. 

The  ISE  also  is  proposing  to  amend 
ISE  Rule  716(d)(4)(i)  to  provide  that 
only  public  customer  bids  (offers)  on  the 
Exchange  at  the  time  a  facilitation  order 
is  executed  that  are  priced  higher 
(lower)  than  the  facilitation  price  will  be 
executed  at  the  facilitation  price,  unless 
there  is  sufficient  size  to  execute  a 
facilitation  order  entirely  at  a  better 
price.  Higher  bids  and  lower  offers  from 
non-customer  orders  and  quotes  will  be 
executed  at  their  stated  price.  Currently, 
under  the  Rule,  such  non-customer 
orders  and  quotes  are  given  the  benefit 
of  the  facilitation  or  "block  clean-up" 
price. 

The  Exchange  believes  that  in  the  case 
where  there  are  non-customer  orders  or 
quotes  that  can  provide  the  order  being 
facilitated  a  better  price,  the  order  being 
facilitated  should  receive  the  better 
price  for  the  number  of  contracts 
available.  The  proposed  change  creates 
the  opportunity  for  a  facilitation  order 
to  receive  partial  execution  at  an 
improved  price,  while  continuing  to 
protect  public  customer  orders  on  the 
book  by  giving  them  the  benefit  of  a 
better  block  execution  price. 


3  Block-size  orders  are  orders  for  fifty  contracts  or 
more.  ISE  Rule  716(a). 

■•Crowd  Participants  may  indicate  a  willingness 
to  facilitate  an  order  at  an  improved  price  by 
entering  orders  or  changing  their  quotes,  as 
applicable,  but  must  do  so  at  least  ten  seconds  prior 
to  the  request  for  indications.  ISE  Rule  716(d)(3). 
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For  example,  under  current  ISE  Rule 
716(d){4)(i),  assume  that  a  Member 
proposes  to  facilitate  an  order  to  sell  500 
contracts  at  the  ISE's  best  bid  price  of 
$4.  During  the  exposure  period,  further 
assume  that  a  non-customer  order  to 
buy  100  contracts  at  $4V8  and  a  public 
customer  order  to  buy  20  contracts  at 
$4V8  are  entered.  In  this  scenario,  the 
facilitation  order  would  have  been 
executed  at  S4  in  its  entirety  (i.e.,  both 
the  customer  and  non-customer  orders 
buy  at  $4).  Under  the  proposed  rule 
change,  the  customer  order  at  $4V8 
would  be  executed  at  $4,  but  the  non- 
customer  order  would  be  executed  at  its 
stated  price  of  $4 Vs.  Accordingly,  the 
order  being  facilitated  would  sell  100 
contracts  at  $4V8  {an  improved  price) 
and  400  contracts  at  $4.  ^ 

2.  Statutory  Basis 

The  ISE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6(b)(5)  of  the  Act,  ^ 
which  requires  that  an  exchange  have 
rules  that  are  designed  to  prevent 
firaudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


'  In  this  example,  if  public  customer  and/or  non- 
customer  orders  totaling  500  contracts  at  S4^M  had 
been  entered  during  the  exposure  lime,  the  entire 
facilitation  order  would  have  been  executed  at  S4V8. 

«15  U.S.C.  78f(b)(5). 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  ISE  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-03  and  should  be  submitted 
by  March  27,  2000. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-5380  Filed  3-3-00:  8:45  am] 
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February  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  February 


M7  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


25,  2000  the  International  Securities 
Exchange  LLC  (the  "Exchange"  or  the 
"ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"CoHmiission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  ISE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  commentary  to 
ISE  Rule  713(e)  regarding  precedence  of 
non-customer  orders  and  market  maker 
quotes  to  define  its  trading  algorithm. 
Proposed  new  language  is  in  italics. 
***** 

Rule  713    Priority  of  Quotes  and 
Orders 
No  change  to  text  of  Rule         • 

Supplementary  Material  To  Rule  713 

.01    Rule  713(e)  (Priority  of  Quotes 
and  Orders)  states  that  Public  Customer 
Orders  have  priority  on  the  Exchange. 
That  rule  further  provides  that  the 
Exchange  will  determine  a  procedure  for 
allocating  executions  among  Non- 
Customer  Orders  and  market  maker 
quotes  in  cases  where  all  Public 
Customer  Orders  have  been  executed 
and  there  are  two  or  more  Non- 
Customer  Orders  or  market  maker 
quotes  at  the  best  price.  This  procedure 
is  as  follows: 

(a)  Subject  to  the  two  limitations 
below.  Non-Customer  Orders  and 
market  maker  quotes  at  the  best  price 
receive  allocations  based  upon  the 
percentage  of  the  total  number  of 
contracts  available  at  the  best  price  that 
is  represented  by  the  size  of  the  Non- 
Customer  Order  or  quote; 

(c)  //  the  Primary  market  Maker  is 
quoting  at  the  best  price,  it  has 
participation  rights  equal  to  the  greater 
of(i)  the  proportion  of  the  total  size  at 
the  best  price  represented  by  the  size  of 
its  quote,  or  (ii)  sixty  percent  (60%)  of 
the  contracts  to  be  allocated  if  there  is 
only  one  (1)  other  Non-Customer  Order 
or  market  market  quotation  at  the  best 
price,  forty  percent  (40%)  if  there  are 
two  (2)  other  Non-Customer  Orders  and/ 
or  market  maker  quotes  at  the  best 
price,  and  thirty  percent  (30%)  if  there 
are  more  than  two  (2)  other  Non- 
Customer  Order  and/or  market  maker 
quotes  at  the  best  price;  and 

(c)  Orders  for  five  (5)  contracts  or 
fewer  will  he  executed  first  by  the 
Primary  Market  Maker;  provided 
however,  that  on  a  semi-annual  basis 
the  Exchange  will  evaluate  what 
percentage  of  the  volume  executed  on 
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precedence  over  non-customer  orders 
and  Competitive  Market  Maker 
("CMM")  quotes  for  execution  of  orders 
that  are  up  to  a  specified  number  of 
contracts.  The  purpose  of  the  proposed 
rule  change  is  to  establish  the  ISE's 
allocation  procedure  for  non-customer 
orders  and  market  maker  quotations, 
and  to  define  the  size  of  orders  for 
which  the  PMM  has  priority. 

The  allocation  procediu-e  is  a  trading 
algorithm  programmed  in  the  ISE's 
electronic  auction  market  system  (the 
"System")  that  determines  how  to  split 
the  execution  of  incoming  orders  among 
professional  trading  interests  at  the 
same  price.  All  public  customer  orders 
at  a  given  price  are  always  executed 
fully  before  the  trading  algorithm  is 
applied.  Moreover,  because  the 
algorithm  is  applied  automatically  by 
the  System  upon  the  receipt  of  an 
executable  order,  only  those  non- 
customer  orders  and  market  maker 
quotes  that  are  in  the  System  participate 
in  the  algorithm.  Thus,  there  is  no 
opportunity  for  a  market  participant  to 
receive  an  allocation  unless  it  had  an 
order  or  quote  in  the  System  at  the 
execution  price  at  the  time  the  System 
received  the  incoming  order. 

Subject  to  the  PMM's  participation 
rights  discussed  below,  the  allocation  of 
executions  to  non-customer  orders  and 
market  marker  quotes  is  based  on  the 
size  associated  with  the  order  or  quote 
relative  to  the  total  size  available  at  the 
execution  price.  For  example,  assume 
there  is  a  public  customer  order  for  10 
contracts,  a  non-customer  order  for  60 
contracts  and  a  CMM  quotation  for  40 
contacts  in  the  System  at  the  best  bid 
price,  so  that  there  is  a  total  of  110 
contracts  available  at  the  best  bid.  If  a 
market  order  to  sell  30  contracts  is 
received,  the  customer  order  to  buy  10 
contracts  will  be  executed  first.  The 
trading  algorithm  is  then  applied  to 
allocate  the  remaining  20  contracts  to 
sell  between  the  non-customer  order 
and  CMM  quote.  The  non-customer 
order  is  60  percent  of  the  available  size 
at  the  best  bid  (60  out  of  100)  and  the 
CMM  quote  is  40  percent  of  the  size 
available  at  the  best  bid  (40  out  of  100). 
Therefore,  twelve  contracts  will  be 
allocated  to  the  non-customer  order  (60 
percent  of  20  is  12)  and  eight  contracts 
will  be  allocated  to  the  CMM  (40 
percent  of  20  is  8).  The  size  associated 
with  the  non-customer  order  and  CMM 
quote  are  then  reduced  by  twelve  and 
eight  respectively,  so  that  there  is  a  total 
of  80  contracts  available  at  the  best  bid 
following  the  execution  of  the  market 
order.  This  entire  process  will  be 
completed  by  the  System  in  a  fraction 
of  a  second. 


The  Exchange  believes  that  priority 
for  non-customer  orders  and  market 
maker  quotes  based  on  size  at  the 
execution  price,  rather  than  on  strict 
time  priority,  is  beneficial  because  size 
priority  encourages  market  participants 
to  provide  deeper,  more  liquid  markets. ^ 
Participants  with  larger  size  receive  a 
proportionately  larger  share  of  the 
execution,  and  participants  that  have 
small  trading  interests  are  not  "sized- 
out"  because  all  participants  share  in 
the  executions.  In  contrast,  the 
Exchange  believes  that  time  priority 
creates  a  race  to  enter  trading  interest 
first  and  does  not  give  all  participants 
an  opportunity  to  trade.  This  is 
especially  problematic  in  an  electronic 
market,  where  entering  an  order  or 
quote  one  micro-second  (1/100  of  a 
second)  ahead  of  another  order  or  quote 
is  possible  and  would  provide  absolute 
priority  for  the  first  order  that  arrives.  It 
also  is  problematic  in  a  derivative 
market,  where  the  price  of  a  quote  or 
order  is  based,  in  large  part,  on  the  price 
of  the  imderlying  instrument.  In  the 
Exchange's  view,  a  time  priority  system 
would  disadvantage  less  technologically 
advanced  market  participants  and 
encourage  competition  based  upon  the 
speed  of  auto-quoting  mechanisms.  The 
Exchange  does  not  believe  that  this  type 
of  competition  would  encourage 
participants  to  provide  accessible  and 
liquid  markets. 

Because  PMMs  have  unique 
obligations  to  ISE's  market,*  they  are 
provided  with  certain  participation 
rights.  If  the  PMM  is  one  of  the 
participants  with  a  quote  at  the  best 
price,  it  has  participation  rights  equal  to 
the  greater  of  (1)  the  proportion  of  the 
total  size  at  the  best  price  represented 
by  the  size  of  its  quote,  or  (2)  60  percent 
of  the  contracts  to  be  allocated  if  there 
is  only  one  other  non-customer  order  or 
market  maker  quotation  at  the  best 
price,  40  percent  if  there  are  two  other 
non-customer  orders  and/or  market 
maker  quotes  at  the  best  price,  and  30 
percent  if  there  are  more  than  two  other 
non-customer  orders  and/or  market 
maker  quotes  at  the  best  price.  In 
addition,  the  PMM  has  precedence  to 
execute  orders  of  five  contracts  or  fewer. 
This  means  that  such  "odd-lot"  orders 
will  be  executed  first  by  the  PMM  if  it 
is  quoting  at  the  best  price. 

These  participation  rights  are 
programmed  into  the  trading  algorithm. 


3  Orders  at  the  same  price  with  the  same  size 
receive  allocations  in  time  priority. 

••  For  example.  PMMs  are  responsible  for: 
ensuring  that  all  ISE  disseminated  quotations  are 
for  at  least  10  contracts;  addressing  customer  orders 
that  caimot  be  automatically  executed  when 
another  market  is  disseminating  a  better  quotation; 
and  opening  the  market.  See  ISE  Rule  803(c). 
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so  that  they  are  applied  automatically 
by  the  System  when  splitting  executions 
among  non-customer  orders  and  market 
maker  quotes  after  public  customer 
orders  at  the  same  price  are  hilly 
executed  as  described  above. 
Consequently,  like  any  other  market 
participant,  the  PMM  cannot  receive 
any  portion  of  an  allocation,  regardless 
of  its  participation  rights,  unless  it  is 
quoting  at  the  best  price  at  the  time  the 
System  receives  the  executable  order. 
Moreover,  the  size  associated  with  the 
PMM's  quote  must  be  sufficient  to  fill 
the  portion  of  the  order  that  would  be 
allocated  to  it  according  to  the 
participation  rights.  For  example,  if  a 
PMM  woidd  be  allocated  30  contracts 
according  to  its  participation  rights,  but 
the  size  of  its  quote  is  only  20  contracts, 
the  PMM  would  receive  an  allocation  of 
only  20  contracts.  If  the  size  associated 
with  a  PMM's  quote  is  only  three 
contracts  when  an  executable  order  for 
five  contracts  is  received  (assuming 
there  are  no  public  customer  orders),  the 
PMM  would  execute  only  three 
contracts. 

According  to  the  participation  rights, 
a  PMM  quoting  at  the  inside  market 
generally  is  allocated  the  plurality  of  an 
order.  For  example,  if  both  a  PMM  and 
CMM  are  quoting  at  the  inside  market 
for  50  contracts  each,  an  incoming  order 
for  10  contracts  will  be  allocated 
between  the  two  for  six  and  four 
contracts  respectively  (a  60%  allocation 
to  the  PMM).  If  the  PMM  is  quoting  for 
50  contracts  and  there  are  two  CMMs 
each  quoting  for  50  contracts,  the  PMM 
is  allocated  four  contracts  and  the  two 
CMMs  are  allocated  three  each  (40 
percent  for  the  PMM,  and  the  remaining 
60  percent  split  equally  between  the 
CKflvIs  because  they  are  quoting  an 
equal  size).  At  a  minimum,  a  PMM  will 
be  allocated  30  percent  of  an  order, 
regardless  of  the  number  of  other  quotes 
or  orders  at  that  price.  ^ 

PMMs  quoting  at  the  ISE's  inside 
market  will  trade  against  all  incoming 
orders  of  five  contracts  or  less  first.  The 
size  of  an  ISE  "odd  lot"  is  roughly 
equivalent  to  the  similar  concept  in  the 
equity  markets.  Specifically,  the  average 
options  contract  premium  is 
approximately  $542. ^  Thus,  the 
premium  for  the  average  options  five-lot 
is  approximately  $2,710.  This  is 
equivalent  to  the  purchase  price  of  an 
odd-lot  of  63  shares  of  stock  traded  on 
the  New  York  Stock  Exchange 


("NYSE") ''  or  49  shares  of  the  600 
securities  that  likely  will  imderlie 
options  traded  on  the  ISE.^  The 
Exchange  beUeves  that  this  participation 
right  will  not  necessarily  result  in  a 
significant  portion  of  the  Exchange's 
volimie  being  executed  by  a  PMM.  As 
stated  above,  a  PMM  only  will  execute 
against  such  orders  if  it  is  quoting  at  the 
best  price,  and  only  for  the  number  of 
contracts  associated  with  its  quotation. 
Nevertheless,  on  a  semi-annual  basis, 
the  Exchange  will  evaluate  what 
percentage  of  the  volume  executed  on 
the  Exchange  is  comprised  of  orders  for 
five  contracts  or  fewer  executed  by 
PMMs,  and  will  reduce  the  size  of  the 
orders  included  in  this  provision  if  such 
percentage  is  over  40  percent. 

The  proposed  participation  rights  for 
PMMs  described  above  is  part  of  the 
ISE's  balancing  of  the  rewards  and 
obligations  that  pertain  to  each  of  the 
Exchange's  classes  of  memberships. 
This  balancing  is  part  of  the  overall 
market  structiue  that  is  designed  to 
encourage  vigorous  price  competition 
between  market  makers  on  the 
Exchange,  as  well  as  maximize  the 
benefits  of  price  competition  resulting 
from  the  entry  of  customers  and  non- 
customer  orders,  while  encouraging 
participants  to  provide  market  depth.^ 

The  ISE  is  the  first  exchange  in  the 
United  States  to  attempt  to  combine  all 
of  the  elements  of  an  auction  market  in 
an  electronic  environment.  The 
Exchange  believes  the  proposed  trading 
algorithm,  which  includes  participation 
rights  for  PMMs  only  when  they  are 
quoting  at  the  best  price,  strikes  the 
appropriate  balance  within  its  market 
and  will  maximize  the  benefits  of  an 
electronic  auction  market  for  all 
participants. 

2.  Statutory  Basis 

The  ISE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6(b)(5)  of  the 
Act,'°  which  requires  that  an  exchange 
have  rules  that  are  designated  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 


5  The  size  associated  with  the  PMM's  quote, 
however,  must  be  sufficient  to  fill  the  30  percent 
allocation.  Under  no  circumstsances  may  the  PMM 
execute  more  than  the  size  associated  with  its 
displayed  quote. 

6  See  Options  News  Network  Internet  web  site 
(http://onn.theocc.com). 


'  The  average  price  of  a  share  of  stock  traded  on 
the  NYSE  in  1998  was  $43.10.  NYSE  1998  Fact 
Book  at  11. 

8  The  average  price  of  a  share  of  these  600  stocks 
was  $55.41  as  of  January  2000. 

»The  other  options  exchanges  also  have 
participation  rights  for  their  specialists,  designated 
primary'  market  makers  and  lead  market  makers. 
See  Amex  Rule  950(d)  and  126(e);  CBOE  Rule 
8.80(c)(7);  PCX  Rule  6.82(d)(2);  PHLX  Rule  1014(g). 

•0  15U.S.C.  78f(b)(5). 


securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  impropriate  in  furtherance 
of  the  purposes  of  \he  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  ISE  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
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should  be  submitted 


by  the  Division  of 
to  delegated 


SR-ISE-OQ-01  and 
by  March  27,  2000, 

For  the  Commissio 
Market  Regulation,  pilrsuant 
authority." 

Margaret  H.  McFarla^d 
Deputy  Secretary. 

[FR  Doc.  00-5381  Fil^  3-3-00;  8:45  am 
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SECURITIES  AND  I  -XCHANGE 
COMMISSION  ^ 

[Release  No.  34^2464;  File  No.  SR-Phlx- 
99-26] 

Self-Regulatory  Or^nlzatlons;  Notice 
of  Rling  of  Proposed  Amendment  to 
the  By-Laws  and  Corresponding 
Changes  to  the  Rules  of  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Various  Committees 


3) 


February  28,  2000 

Pursuant  to  Section 
Securities  Exchangi 
{"Exchange  Act"  or 
19b-4  thereunder,^ 
given  that  on  July 
Philadelphia  Stock 
("Phlx"  or  "Exchanii 
Securities  and  Exch  inge 
("Commission"  or 
rule  change  as  desc^bed 
n  below,  which 
prepared  by  the  self 
organization.  The 
amendment  to  the 
change  on  October 
Commission  is  publ  shing 
solicit  comments  or 
law  change  from  intprested 


Plilx 


19(b)(1)  of  the 
Act  of  1934 
"Act")  1  and  Rule 
notice  is  hereby 

1999,  the 
exchange.  Inc. 
;e")  filed  with  the 
Commission 
SEC")  the  proposed 
in  Items  I  and 
have  been 
regulatory 
filed  an 
proposed  by-law 
1999.3  The 

this  notice  to 
the  proposed  by- 
persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sutistance  of 
the  Proposed  By-La  v  Change 

The  Phlx  propose ;  to  amend  its  By- 
laws as  follows:  (i)  I  y-Law  Article  III, 
§  3-5,  3-6,  3-7,  3-8  3-9.  3-12,  Article 
IV,  §  4-7,  Article  V,  §  5-5,  Article  X, 
§10-1,  10-4  and  10-11,  combining  the 
Nominating  and  Ele  :tions  Committees; 
(ii)  By-Law  Article  5 :,  §  10-8  and  10-14 
eliminating  the  Arb  tration  Committee 
and  transferring  its  unctions  to  the 
Executive  Committe  e;  and  (iii)  By-Law 


"17CFR200.30-3(a)(ip) 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  See  Letter  to  Michael 
Director.  Division  of  Marlf;! 
Commission,  from  John 
dated  October  1.  1999  C 
Amendment  No.  1 
changes.  Specifically,  it  atien 
reflect  the  fact  that  the  Ar  litrafion 
being  eliminated  from  th^bv 
1  also  proposes  changes  t 
2,  to  reflect  the  eliminatioh 
Committee. 


Diyto 


propos  ss 


'  Valinskas,  Associate 
Regulation, 
on.  Counsel,  Phlx. 
/^endment  No.  1"). 
certain  technical 
ds  Phlx  Rule  930  to 
Committee  is 
aws.  Amendment  No. 
^hlx  Rule  950.  §§  1  and 
of  the  Arbitration 


Article  XI,  §  11-1,  to  create  a  single 
Quality  of  Mcirkets  Committee.  The  Phlx 
also  proposes  to  make  technical  changes 
to  certain  of  its  rules  to  reflect  the 
changes  to  the  by-laws. "» 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  proposed  By-law 
amendments  to  provide  for  streamlining 
the  committee  process  as  follows:  (i) 
Dissolving  the  Arbitration  Committee, 
whose  limited  remaining  functions 
would  be  transferred  to  the  Executive 
Committee,  who  will  oversee  ongoing 
arbitrations  filed  before  the  transfer  of 
arbitration  responsibilities  to  the 
Nationeil  Associatiop  of  Securities 
Dealers,  Inc.  ("NASD")  in  October. 
1998;  ^  (ii)  dissolving  the  Elections 
Committee  whose  functions  would  be 
transferred  to  the  Nominating 
Committee;  and  (iii)  consolidating  the 
three  Quality  of  Markets  Committees 
into  a  single  Quality  of  Markets 
Committee  with  responsibilities  for  all 
three  Phlx  trading  floors. 

First,  the  Exchange  proposes  to 
dissolve  the  Arbitration  Committee  and 
transfer  its  duties  to  the  Executive 
Committee.  Specifically,  the  Exchange 
proposes  to  rescind  By-Law  Article  X, 
§  10-8.  entitled  Arbitration  Committee, 
and  move  its  remaining  powers  to  the 
Executive  Committee  by  By-Law  Article 
X,  §  10-14(d).  Additiionally,  the 
Exchange  proposes  to  delete  reference  to 
the  Arbitration  Committee  in  By-Law 
Article  XI,  §  ll-l(a).  These  changes  are 
intended  to  eliminate  a  standing 
committee,  while  transferring  its 
respoinsibilities  to  the  Executive 
Committee  whose  powers  are  broadly 


*  See  Amendment  No.  1. 

^  See  Securities  Exchange  Act  Release  No.  40517 
(October  1,  1998),  63  FR  54177  (October  8,  1998) 
(SR-Phlx-98-28). 


provided  for  in  By-Law  Article  X,  §  10- 
14. 

By  way  of  backgroimd,  the  Exchange 
ceased  accepting  arbitration  cases  on 
October  1,  1998.  Jurisdiction  for  Phlx 
eu'bitration  cases  now  resides  with  the 
NASD.  Currently,  the  exchange  is 
processing  and  closing  the  cases  that 
were  filed  prior  to  October  1,  1998. 
Following  the  cessation  of  these  cases, 
the  arbitration  function  at  the  Exchange 
will  cease,  as  will  the  need  for  any 
committee  oversight  of  these  matters.  In 
addition,  based  on  the  experience  since 
October  1, 1998  to  the  present,  the 
Exchemge  believes  that  any  remaining 
questions  requiring  committee  oversight 
will  be  minimal. 

Second,  the  Exchange  proposes 
several  changes  to  the  Nominating 
Committee  and  the  Elections 
Committee,  essentially  collapsing  them 
into  a  single  committee.  The  Exchange 
proposes  to  rescind  By-Law  Article  X, 
§  10-13,  entitled  Elections  Committee, 
and  moves  its  powers  to  the  Nominating 
Committee  in  By-Law  Article  III,  §  3- 
5(e).  The  Exchange  proposes  changing 
the  name  of  the  Nominating  Committee 
to  the  Nominating  and  Elections 
Committee  in  By-Law  Article  II,  §  3-5, 
3-6,  3-7,  3-8,  3-9  and  3-12,  Article  IV, 
§  4-7,  Article  VI  §  5-5,  Article  X,  §  10- 
1  and  10-4  and  Article  XI,  §  11-1.  These 
changes  are  intended  to  streamline  the 
functions  of  these  two  committees,  as 
described  more  fully  below. 

The  Elections  Committee  performs  the 
limited,  yet  important  function  of 
administering  membership  elections. 
The  Nominating  Committee  submits 
nominations  for  industry  Governors 
who  stand  for  election  by  the  members. 
It  also  submits  nominations  for  non- 
industry  Governors.  Because  these  two 
Committees  perform  functions  related  to 
the  election  and  appointment  of 
Governors  of  the  Exchange,  the 
Exchange  believes  that  the  merging  of 
the  Elections  Committee  with  the 
Nominating  Committee  will  not  impair 
the  functioning  of  any  of  their  tasks. ^  In 
fact,  merging  these  responsibilities 
should  improve  efficiency  as  well  as 
coordination,  as  the  same  group  of 
committee  members  will  oversee  the 
complete  election-related  process. 

Finally,  the  Exchange  proposes  to 
reduce  the  number  of  Quality  of  Markets 
Committees  from  three  to  one,  also  to 
improve  efficiency.  Specifically,  the 


^  The  Commission  notes  that  the  Exchange 
currently  has  a  policy  of  engaging  an  independent 
auditing  firm  to  administer  elections.  This  practice 
will  continue  following  the  merger  of  the 
Nominations  Committee  and  the  Elections 
Committee.  Phone  call  between  John  Dayton,  Phlx. 
and  Christine  Richardson,  Division  of  Market 
Regulation,  Commission,  February  23,  2000. 
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Exchange  proposes  to  amend  By-Law 
Article  X,  §  10-20  to  reduce  the  number 
of  these  Committees  from  three  (one 
respecting  each  of  the  three  trading 
floors)  to  one,  as  well  as  to  ensure  that 
the  Committee  will  contain  at  least  as 
many  non-industry  as  industry 
members.  The  current  language  requires 
that  the  present  Committees  are 
"equally  balanced".  The  proposed 
language  gives  the  Exchange  more 
flexibility  to  constitute  the  proposed 
Committee  while  retaining  the 
appropriate  non-industry 
representation.^  The  exchange  proposes 
to  amend  By-Law  Article  X,  §  10-16, 
10-17  and  10-19  to  conform  the 
language  contained  therein  to  the 
existence  of  only  one  QuaUty  of  Markets 
Conmiittee.  The  Exchange  believes  that 
these  changes  should  also  improve  the 
input  of  the  Quality  of  Markets 
Committee  on  the  overall  committee 
process  by  taking  advantage  of  the 
overlap  in  issues  emanating  from  each 
of  the  three  trading  floors,  as  well  as 
providing  for  more  singular  input.  In 
siunmary,  these  proposed  amendments 
are  designed  to  create  a  more  efficient 
committee  process  and  save  the 
Exchange  certain  costs  related  to 
convening  committees. 

Given  tne  composition  requirements 
of  the  Committees  and  the  scheduling 
problems  associated  with  convening 
meetings  in  Philadelphia  for  a 
significant  number  of  public,  non- 
industry  as  well  as  industry  Governors 
not  associated  with  Philadelphia-based 
member  organizations,  the  proposed 
amendments  are  designed  to  make  the 
Committee  process  more  efficient,  while 
lowering  costs.  The  Exchange  believes 
that  this  consolidation  of  committee 
functions  will  be  beneficial  to  the 
functioning  of  the  committee  process  by 
decrear  ing  the  number  of  committee 
assignments  for  some  public,  non- 
industry  and  industry  Governors, 
allowing  them  to  concentrate  more  of 
their  energies  to  their  remaining 
assignments.  The  Exchange  believes  the 
quality  of  information  received  from  the 
committees  by  the  Board  of  Governors 
will  not  be  affected  by  the 
consolidation. 

2.  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6 
and,  specifically  with  Section  6(b)(3)  of 
the  Act,  in  that  it  continues  to  assure 
Phlx  members  fair  representation  in  the 
administration  of  the  Exchange's  affairs 


*The  proposed  language  provides  that  "|t|he 
(Quality  of  Markets}  Committee  will  have  broad 
representation  that  shall  include  at  least  as  many 
non-industry  as  industry  Committee  members"  See 
Proposed  Phlx  By-Law  Art.  X,  §  10.20. 


by  providing  a  committee  structure  that 
is  more  efficient  and  accessible  in 
achieving  the  goals  of  the  Exchange  and 
the  membership. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  this  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  self-regulatory 
organization.  All  submissions  should 


refer  to  File  No.  SR-Phb(-99-26  and 
should  be  submitted  by  March  27.  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-5383  Filed  3-3-00;  8:45  am) 

BILLING  CODE  M10-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  3230] 

Renewal  of  Defense  Trade  Advisory 
Group  Charter 

The  Charter  of  the  Defense  Trade 
Advisory  Group  (DTAG)  is  being 
renewed  for  a  two-year  period.  The 
membership  of  this  advisory  committee 
consists  of  private  sector  defense  trade 
specialists  appointed  by  the  Assistant 
Secretary  of  State  for  Political-Military 
Affairs  who  advise  the  Department  on 
policies,  regulations,  and  technical 
issues  affecting  defense  trade. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slack,  DTAG  Secretariat,  U.S. 
Department  of  State,  Office  of  Regional 
Security  and  Arms  Transfer  Policy  (PM/ 
RSAT),"Room  7424  Main  State, 
Washington.  D.C.  20520-2422.  Phone: 
(202)  647-2882,  Fax:  (202)  647-9779. 

Dated:  February  28,  2000. 
Gregory  M.  Suchan, 

Executive  Secretary,  Defense  Trade  Advisory 
Group,  Department  of  State. 
[FR  Doc.  00-5352  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4710-25-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement  for 
implementation  of  Air  Traffic  Noise 
Abatement  Procedures  at  T.F.  Green 
Airport,  Warwick,  Rl 

agency:  Federal  Avirtion 
Administration,  DOT. 
ACTION:  Notice  of  availability  of  a  Draft 
Envirorunental  Impact  Statement. 

SUMMARY:  In  accordance  with  Council 
on  Environmental  Quality's  Regulations 
(Authority:  40  CFR  1500-1508)  and 
FAA  Order  1050.1D,  Policies  and 
Procedures  for  Considering 
Envirorunental  Impacts,  the  Federal 
Aviation  Administration  (FAA)  is 
making  available  the  Draft 


« 17  CFR  200.30-3(a)(12) 
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Environmental  Impact 
for  implementation 
traffic  noise  abatement 
contained  in  the 
Compatibility  Progr^ 
Airport  in  Warwick 
DATES:  Written  comtnents 
accepted  prior  to  Aj  >: 
public  hearing  will 
Wednesday,  April 
p.m..  Warwick,  RI. 
ADDRESSES:  Addres 
conunents  to  Ms 
Environmental  Spec  ialist 
Traffic  Division,  12 
Executive  Park,  Burlingti 
Oral  or  written  cominents 
given  at  the  public 
held  at  the  Veterans 
School  Auditorium/tafeteria 
Shore  Road,  Warwick 


Statement  (DEIS) 

of  the  proposed  air 
procedures 
}  of  the  Noise 
for  T.F.  Green 

RI. 

will  be 

ril  26,  2000.  A 

)e  held  on 
,  2000,  7  p.m.  to  9 


Terry 


all  written 
Flieger, 
FAA  Air 
'^ew  England 

on.  MA  01803. 
may  also  be 
1:  earing  that  will  be 
Memorial  High 

2401  West 
RI. 


Impcct 


FOR  FURTHER 

Terry  Flieger,  781- 
SUPPLEMENTARY 
is  making  available 
Environmental 
for  the  following  pre 
implementation  of 
abatement  departure 
one  noise  abatement 
including  other 
compatibility  progra^ 
measures  that  were 
T.F.  Green  Noise 
Update.  A  Draft 
Statement  (DEIS)  ha;  i 
will  be  available  for 
comment.  This 
available  30  days 
2000,  hearing  during 
hours  at  the  foil 


INFORM  KJK3H  CONTACT:  Ms. 


208-7524. 

>N:  The  FAA 
he  Draft 

Statement  (DEIS) 
posed  action:  the 
s0ven  noise 
procedures  and 
arrival  procedure 
associated  noise 
mitigation 
I  ecommended  in  the 
Co  npatibility  Program 
Environmental  Impact 
been  prepared  and 
Dublic  review  and 
doci^ent  will  be 

to  the  April  12, 
normal  business 
locations: 


pror 


lowii  g 


Pu  )1 


biarv. 


T.F.  Green  Airport, ; 

Warwick.  RI  0288i 
Warwick  Town  Hall 

3275  Post  Road,  W 
Cranston  Town  Hall 

Cranston,  RI  0291 
Central  Warwick 

Sandy  Lane,  Warv  ick 
Apponaug  Public  Li  )rary 

Road,  Warwick.  R 
Cranston  Public  Li 

Cross  Road,  Cranslon 
Norwood  Public  Library 

Avenue,  Warwick 
Conimicut  Public  Li 

Avenue.  Warwick 

The  purpose  of  th( 
consider  the  social 
environmental  effect 
actions.  During  the 
will  be  given  an  opp^rtun 
oral  and/or  written 
public  record.  This 
pursuant  to  the  requ 
National  Enviroimietital 
1969  (Pub.  L.  91- 
applicable. 


000  Post  Road. 
-1533 

Clerk's  Office, 
arwick,  RI  02886 
869  Park  Avenue, 


-19() 


ic  Library,  600 
RI 02886 
3267  Post 
02886 

140  Socknest 
RI 02920 
,  328  Pawtuxet 
RI 02888 
)rary,  55  Beach 
RI 02889 
hearing  is  to 
economic,  and 

of  the  proposed 
Rearing  the  public 

ity  to  present 
c  omments  for  the 
1  earing  is  being  held 
rements  of  the 
Policy  Act  of 
and  other  laws  as 


Dated:  February  25,  2000. 
William  C.  Yuknewicz, 

Acting  Manager,  Air  Traffic  Division,  FAA, 

New  England  Region. 

(PR  Doc.  00-5355  Filed  3-3-00;  8:45  am] 

BILUNO  CODE  4910-t3-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RICA,  Inc.;  Government/Industry 
Certification  Steering  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  RTCA  Government/ 
Industry  Certification  Steering 
Committee  meeting  to  be  held  March  17, 
2000,  from  10:00  a.m.  to  12:00  p.m.  The 
meeting  will  be  held  at  Federal  Aviation 
Administration  (FAA),  800 
Independence  Avenue,  SW, 
Washington,  DC  20591,  in  the  Bessie 
Colemem  Conference  Center,  Room  2AB 
(second  floor). 

Formation  of  the  Certification 
Steering  Committee  is  a  follow-on 
initiative  recommended  in  RTCA's 
Report  of  Task  Force  4,  Certification. 
The  concept  of  the  Certification  Steering 
Committee  is  supported  by  the  FAA  and 
will  provide  a  public  advisory  forum  for 
developing  consensus-based 
recommendations  for  implementing  the 
opportunities  identified  by  Task  Force 
4.  The  Task  Force  completed  its  work  in 
1999  and  published  its  findings  in  the 
"Final  Report  of  RTCA  TASK  FORCE  4, 
Certification."  This  report  serves  as  a 
starting  point  for  the  Certification 
Steering  Committee. 

The  Certification  Steering  Committee 
is  Co-Chaired  by  Mr.  Tom  McSweeny, 
FAA  Associate  Administrator  for 
Regulation  and  Certification  and  Mr. 
Clay  Jones,  President,  Rockwell  Collins. 
The  Certification  Steering  Conmiittee 
will  function  as  a  Federal  Advisory 
Committee  with  all  meetings  open  to  the 
public. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory  Remarks:  (a)  RTCA 
Certification  Activity  Structure  and 
Procedures;  (b)  Review  Steering 
Committee  Charter;  (2)  Background:  (c) 
Task  Force  Four  (TF4) 
Recommendations;  (3)  Certification 
Select  Committee:  (d)  Membership;  (e) 
Terms  of  Reference  and  Proposal  for 
Implementing  TF4  Reconmiendations; 
(f)  Working  Group  Organization  and 
Work  Plans;  (g)  Near  Term  Certification 
Improvement  Goals;  (h)  Deliverables 
and  Milestones;  (4)  Other  Business;  (5) 
Date  and  Location  of  Next  Meeting;  (6) 
Closing. 


Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW,  Suite  1020,  Washington,  DC  20036; 
(202)  833-9339  (phone);  (202)  833-9434 
(fax);  or  http://www.rtca.org  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  February  28, 
2000. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  00-5356  Filed  3-3-00:  8:45  am] 

BILLING  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No:  MARAD-200<>-6998] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  conmients 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Ursa  Major. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S. 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
April  5,  2000. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2 000-6 998. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW,  Washington,  DC  20590-0001. 
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You  may  cilso  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR  832  Room  7201, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (less  than  12  passengers).  This 
authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commentor's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested:  Ursa  Major, 
owner:  V.  Joyce  Gauthier 

(2)  Size,  capacity  and  tonnage  of 
vessel:  65  feet  in  length,  109  gross  tons, 
87  tons  net.  Tonnage  calculated  for  full 
displacement  deep  V  trawler  hull  at 
time  of  initial  documentation  in  1982. 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Vessel  will  be  used  for  six  to  twelve 
passenger  charters  for  individuals 
interested  in  touring  the  areas  of  the 
Puget  Sound  and  Alaska  near  coastal 
areas." 

(4)  Date  and  place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction  1972,  place  of  original 
construction:  hull  in  Norway,  upper 
structures  and  interior  in  Malahide, 
County  of  Dublin,  Ireland.  Added 


information  from  the  applicant: 
"Reconstruction  and  major  refits:  Vessel 
has  remained  under  U.S.  citizenship 
ownership  since  construction  and  has 
had  extensive  refitting,  repowering,  hull 
work,  and  interior  work  done  at  various 
northeast  shipyards  (1972  to  1978), 
Merrill  Stevens  Shipyard  in  Florida 
(1978  to  1992),  Seaview  East  in  Seattle 
(1999-2000  and  future)  and  currently 
Brower  Boat  Inc.  in  Seattle  (1999-2000 
and  future).  Work  in  US  shipyards  since 
laimch  in  1972  exceeds  a  minimum  of 
5  times  its  original  cost  and  fair  market 
value  (average  1978  to  1992  was  > 
$100,000  per  year  per  prior  owner  and 
shipyard;  1994  to  2000  >  $300,000)." 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  Ursa  Major  will  be 
joining  her  sistership,  the  Explorer,  in 
providing  custom  yacht  cruises  in 
Pacific  Northwest  and  Alaskan  waters  to 
promote  the  preservation  of  these 
classic  full  displacement  wooden  hulled 
North  Sea  Trawlers.  Similar  vessels, 
including  sistership  EXPLORER  and 
Norwegian  ROMSDAHL  VIKING 
FJORD,  have  received  congressional 
waivers  of  the  coastwise  trade  laws  for 
the  purposes  of  doing  charter  cruises  in 
Puget  Sound  and  Southeast  Alaska. 
These  boats  have  provided  access  to  the 
public  to  maritime  enviroimients  for 
interested  individual  tour  groups  and 
offered  quality  maritime  training  to 
individuals  seeking  to  gain  skills  of 
seamanship. 

The  URSA  MAJOR  will  be 
commanded  by  Captain  Mike  Fleming, 
formerly  of  the  VIKING  FJORD.  Captain 
Fleming  has  a  degree  in  oceanography 
from  the  University  of  Washington.  He 
is  a  retired  career  officer  of  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA)  of  the 
Department  of  Commerce  and  is 
responsible  for  charting  much  of 
Southeast  Alaska  and  Prince  William 
Sound  waters.  He  is  a  former 
Commander  of  NOAA  coast  and 
geodetic  vessels.  He  is  very  sensitive  to 
the  cultural  and  biologic  aspects  of  the 
areas  in  which  we  will  be  touring.  He 
embodies  the  approach  to  trade  and 
activity  that  the  URSA  MAJOR  will 
project  as  a  commercial  operation.  We 
will  work  with  environmental  groups 
and  special  needs  groups  to  provide 
access  to  unique  environments  as 
customized  cruises  and  promote  the  safe 
and  responsible  use  of  our  marine 
environment.  Studies  have  indicated  the 
growth  rate  of  cruise  ship  passengers 
booking  to  Alaska  to  increase  at  the  rate 
of  20%  per  year  over  the  last  decade. 
This  growth  in  Alaskan  tourism  leaves 
room  for  the  entrance  of  additional 


small  vessel  operators  without  having 
measurable  impact  on  existing 
operators.  Due  to  the  small  size  of  these 
vessels  and  their  low  environmental 
impact  they  are  often  welcomed  into 
areas  and  communities  not  accessible  to 
larger  ships.  The  small  and  highly 
individualized  nature  of  this  operation 
and  the  increasing  public  interest  in 
these  types  of  low  enviroimiental 
impact  nature  tours  makes  it  unlikely 
that  this  will  have  significant  negative 
impact  on  any  major  cruise  programs  or 
other  commercial  operators." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The  URSA 
MAJOR  has  remained  under  private  U.S. 
ownership  as  a  recreational  vessel 
throughout  her  life  but  is  a  perfect 
candidate  for  the  near  coastal  trade 
waiver  to  allow  her  to  support  her  own 
maintenance.  As  such,  she  will  be 
available  for  enjoyment  by  the 
maximum  number  of  individuals. 

As  noted  in  Item  4  on  reconstruction 
and  major  refits,  the  URSA  MAJOR  has 
had  over  five  times  her  original  cost 
reinvested  in  her  renovation  at  U.S. 
shipyards  to  date.  At  this  point  in  dme 
no  commercial  U.S.  shipyard  is 
involved  in  construction  of  65-foot 
wooden  yachts.  Therefore,  granting  this 
exemption  to  URSA  MAJOR  will  have 
no  impact  on  new  vessel  construction 
while  providing  commercial  viability 
for  this  boat  will  assure  continued 
marine  repair  work.  It  would  not  be 
economically  feasible  to  construct  a 
vessel  of  this  type  due  to  the  lack  of 
many  of  the  woods  and  skills  needed  to 
replace  her.  Appropriate  repair  skills 
exist  for  wooden  boats  of  this  type  in 
the  Puget  Sound  region.  This  vessel 
remains  a  fine  example  of  wooden  boat 
building  skills  of  the  world  and  would 
allow  many  interested  shipwrights,  both 
professional  and  amateur,  the 
opportunity  to  learn  from  her 
construction,  her  histor>',  and  sense  the 
pride  in  being  involved  in  her  repair 
and  maintenance.  Her  commercial 
viability  will  assure  quality 
maintenance  of  this  vessel  for  decades 
to  come.  The  URSA  MAJOR  is  currently 
completing  a  refit  lasting  over  the  last 
six  years.  This  has  been  done 
exclusively  at  commercial  Seattle 
shipyards  amounting  to  over  her  fair 
market  value." 

Dated:  Februarj'  29,  2000. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
(FR  Doc.  00-5345  Filed  3-3-00;  8:45  am] 
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DEPARTMENT  OF  hTRANSPORTATION 

Maritime  Administration 
[Docket  No:  IMARAtK  2000-6999] 

Requested  Administrative  Waiver  of 
the  Coastwise  Tra^e  l^ws 


AGENCY:  Maritime  i  idministration, 

Department  of  Trai  sportation 

ACTION:  Invitation 

on  a  requested  adniinistrative 

the  Coastwise  Trad  j 

Victory  of  Bumhan  i 


pubHc  comments 
waiver  of 
Laws  for  the  vessel 


SUMMARY:  As  authc  rized  by  Pubhc  Law 
105-383,  the  Secre  ary  of 
Transportation,  as  lepresented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S. 
build  requirement  ( if  the  coastwise  laws 
imder  certain  circunstances.  A  request 
for  such  a  waiver  h  is  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  serrice.  is  listed  below. 
Interested  parties  n  lay  comment  on  the 
effect  this  action  m  ly  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  P.L. 
105-383  and  MARj^D's  regulations  at  46 
CFR  388  (65  FR  69(i5;  February  11, 
2000)  that  the  issua  nee  of  the  waiver 
will  have  an  undul  i  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  com  tnents  on  or  before 
April  5,  2000. 

ADDRESSES:  Conmidnts  should  refer  to 
docket  number  MA  RAD-2000-6999. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  he  Docket  Clerk, 
U.S.  DOTDockets,  Xoom  PL-^01, 
Department  of  Trar  sportation,  400  7th 
St..  SW,  Washingtc  n.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  tl  le  Internet  at  http:// 
dmses.dot.gov/subi  nit/.  All  comments 
will  become  part  ol  this  docket  and  will 
be  available  for  ins  )ection  and  copying 
at  the  above  addres  s  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  <  i  this  document  and 
all  documents  ente  -ed  into  this  docket 
is  available  on  the  iVorld  Wide  Web  at 
http://dms.dot.gov 
FOR  FURTHER  INFORI HATION  CONTACT: 
Michael  Hokana.  L.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR  832  Room  7201, 
400  Seventh  Street  SW,  Washington, 
DC  20590.  Telephcne  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  w  live  the  U.S. -build 


requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (less  than  12  passengers).  This 
authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commentor's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested:  Victory  of 
Bumham,  Owner:  Mr.  Jay  Scott. 

(2)  Size,  capacity  and  tonnage  of 
vessel:  44'  foot  sailboat  of  15  gross  tons, 
13  net  tons,  displacing  22.280  pounds 
measured  by  the  United  States  Sailing 
Association.  She  will  carry  six 
passengers. 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"The  intended  use  of  this  vessel  is  to 
provide  sail  racing  and  team  building 
charters  in  Northeastern  Florida,  and 
Southeastern  Georgia,  specifically 
Amelia  Island,  Fl." 

(4)  Date  and  place  of  construction  and 
(if  applicable)  rebuilding.  The  sailboat 
was  built  in  Penryn,  Cornwall,  United 
Kingdom  in  1981. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "I  believe  by  granting  this 
wEiiver  it  will  have  no  impact  on  other 
charter  boats  in  the  area.  The  majority 
are  fishing  vessels  and  the  few  6 
passenger  cruising/sightseeing  vessels 
in  the  area  do  not  offer  racing  or  team 
building.  Tourism  has  grown  to  such  an 
extent  on  Amelia  Island  that  there  were 
not  enough  charter  sailboats  to  keep  up 
with  the  demand  last  year  and  some 
people  had  to  be  turned  away." 

(6j  A  statement  on  the  impact  this 
wmver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "In 
reference  to  United  States  shipyards,  the 
only  impact  would  be  positive,  because 
of  the  following  facts:  I  purchased 
Victory  of  Bumham  in  1991  for  $56,000. 
Since  that  time  I  have  spent  $45,000  on 
U.S.  built  spars,  rigging,  and  sails, 
$21,000  at  U.S.  yards  for  rebuilding  the 


hull,  $2,000  for  rebuilding  the  keel  and 
$13,000  on  U.S.  made  electronics." 

Additional  information  supplied  by 
the  applicant:  "Victory  of  Bumham  has 
spent  19  of  her  20  years  in  the  United 
States.  She  served  the  United  States 
Navy  at  the  Naval  Academy,  for  many 
years  training  Midshipmen.  I  would  like 
to  continue  her  tradition  of  team- 
building." 

Dated:  February  29,  2000. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Ricliard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  00-5346  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  27, 
1999  (64  FR  57924-57925). 
DATES:  Conmients  must  be  submitted  on 
or  before  April  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
R.  Toth  at  the  National  Highway  Traffic 
Safety  Administration,  Office  of 
Research  and  Development  (NRD-32), 
202-366-5378.  400  Seventh  Street,  SW, 
Room  6213,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  National  Automotive  Sampling 
System  (NASS)  Crashworthiness  Data 
Systems  (CDS). 

OMB  Number:  2127-0021. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  National  Highway 
Traffic  Safety  Administration  (NHTSA), 
under  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (Pub.  L.  89- 
563,  Title  1,  Sec.  106,  108.  and  112). 
National  Automotive  Sampling  System 
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(NASS)  Crashworthiness  Data  Systems 
(CDS),  NASS  investigates  high  severity 
crashes.  These  descriptions  and 
analyses  in  turn  will  help  to  describe 
the  magnitude  of  vehicle  damage  and 
injury  severity  as  related  to  traffic  safety 
problems.  It  will  give  motor  vehicle 
researchers  an  opportunity  to  specify 
areas  in  which  improvements  may  be 
possible,  design  countermeasure 
program,  and  evaluate  the  effects  of 
existing  and  proposed  safety  measures. 

Affected  Public:  Motor  vehicle 
researchers  from  state,  local  or  tribal 
governments. 

Estimated  Total  Annual  Burden: 
5,807 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  Comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  March  1, 
2000. 

Herman  L.  Sinuns, 

Associate  Administrator  for  Administration. 
(FR  Doc.  00-5357  Filed  3-3-00;  8:45  am) 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-200G-6975;  Notice  1] 

Forest  River,  Inc.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Forest  River,  Inc.,  a  recreational 
vehicle  manufacturer  in  Goshen, 
Indiana,  has  estimated  that  shades 
furnished  in  511  of  their  model  year 
2000  motorhomes  ^  fail  to  comply  with 


'  Affected  vehicles  include  River  Forest 
manufactured  motorhomes  (1)  Sunseeker — models 
230,  235S,  260.  280,  305S,  310;  (2)  Georgetovk-n— 
models  265,  303,  306S,  320,  325S,  346S:  (3) 


49  CFR  571.302.  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  302, 
"Flammability  of  Interior  Materials," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  "Defect 
and  Noncompliance  Reports."  Forest 
River  has  also  petitioned  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  49  U.S.C.  30118  and 
30120  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

The  agency  has  assigned  a  Recall 
Campaign  No.  99V-353  for  this 
noncompliance  case.  FMVSS  No.  302's 
paragraph  S4.1  specifies  shades,  among 
others,  as  a  component  of  vehicle 
occupant  compartments,  and  that 
shades,  therefore,  shall  meet  the 
requirements  of  S4.3.  Paragraph  S4.3 
specifies  that  when  a  component 
material  is  tested  in  accordance  with 
paragraph  S5,  it  shall  not  bum,  nor 
transmit  a  flame  across  its  surface,  at  a 
rate  of  more  than  102  mm  (4  inches)  per 
minute.  FMVSS  No.  302's  bum  rate 
testing  requires  a  102  mm  {4-inch)  wide 
by  356  mm  (14-inch)  long  sample, 
wherever  possible  (S5.2). 

On  January  12,  2000,  Forest  River 
voluntarily  submitted  a  Part  573 
Noncompliance  Report  and 
acknowledged  that  shades  used  in  the 
affected  vehicles  do  not  comply  with 
FMVSS  No.  302.  The  conclusion  was 
based  on  a  one-sample  test  conducted 
on  November  9,  1999.  The  test  showed 
a  199  nun  (7.84  inches)  per  minute  bum 
rate  which  is  a  noncompliance  with 
FMVSS  No.  302.  Forest  River  stated  that 
it  immediately  corrected  their 
production  designs  and  that  the  new 
shades  comply  with  FMVSS  No.  302  as 
demonstrated  by  a  new  test  conducted 
on  Novepber  24,  1999,  showing  a  0  mm 
(0  inch)  per  minute  bum  rate. 

Forest  River  supports  its  application 
for  inconsequential  noncompliance  with 
the  following: 

"1.  The  shades  are  not  used  in  the 
driver/passenger  area.  They  are  used  in 
the  living  portion  only,  which  is  behind 
the  driver/passenger  compartment. 

2.  FMVSS  No.  302  does  not  apply  to 
Traveltrailers,  Fithwheels  (sic)  and 
Truck  Campers  with  similar  living 
areas.  Some  states  do  allow  people  to 
travel  in  them  as  well. 


Windsong— models  325S,  326DS.  349S,  340S:  and 
(4)  Reflection— models  327S.  350S. 


3.  The  total  area  of  the  shades 
represents  a  minimal  area  compared  to 
the  total  interior  surface  area. 

4.  There  has  been  no  reports  of 
problems  or  fires  involving  these 
shades.  " 

Based  on  above  stated  reasons.  Forest 
River  requested  NHTSA  to  grant  the 
inconsequentiality  petition  since  the 
noncompliance  represents  a  minimal 
potential  for  occupant  injmy  due  to 
interior  fire.  It  also  stated  that  because 
there  have  been  no  reports  of  fires 
involving  the  noncompliance  shades, 
the  noncompliance  presents  no 
reasonably  anticipated  risk  to  motor 
vehicle  safety. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Forest 
River  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5109,  400 
Seventh  Street,  SW,  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  April  5,  2000. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  February  29,  2000. 
Stephen  R.  Kratzke. 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc.  00-5358  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4910-59-(> 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
International  Child  Labor  Enforcement 

agency:  Department  Offices,  Treasury. 

ACTION:  Renewal  of  the  Treasiu^' 
Advisory  Committee  on  International 
Child  Labor  Enforcement  ("the 
Committee")  and  solicitation  of 
applications  for  membership. 

summary:  The  Treasiuy  Department  has 
determined  that  it  is  in  the  public 
interest  to  renew  the  Advisory 
Committee  on  International  Child  Labor 
Enforcement.  The  Department  proposes 
to  file  a  charter  for  an  additional  two- 
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c  ate  I 
21)00. 


year  term  for  the 
by  the  expiration 
charter  (June  22, 
establishes  criteria 
the  selection  of  members 
two-year  term. 

INFORMATION 


i^visory  Committee 
of  the  current 
.)  This  notice 
and  procedures  for 
for  the  next 


A  fairs 
Dirh 
ce  o  1 
622- J062) 
(Enf. 
Fei  leral 
IJ 


purpose  ( 
pr  jsent 


FOR  FURTHER 

Dennis  M.  O'Connfell 
Tariff  and  Trade 
0220),  or  Mary 
Assistant,  Office  o 
Affairs  ((202) 
Under  Secretary 
Pursuant  to  the 
Committee  Act,  5 
the  Under  Secretaijy 
renews  the  foUowi  ag 
committee. 

Title:  The  Treasi^ry 
Committee  on 
Enforcement. 

Purpose:  The 
Committee  is  to 
recommendations 
Treasury  regarding 
restrictions  on  the 
merchandise 
countries  using 
child  labor. 

Statement  of  Pu  tlic 
the  public  to  renev  r 
provisions  of  the 
Committee  Act,  th 
on  International 
Enforcement  for  ai 
term.  The  Commitiee 
forum  for  distingu 
of  non-govemmenjal 
private  businesses 
academia,  and  the 
their  views  on 
import  restrictions 
manufactured 
indentured  child 
offered  directly  to 
Customs  officials 
a  candid  atmosph^i 
other  single  body 
comparable  functii  in 
SUPPLEMENTARY 


CONTACT: 
Director,  Office  of 

{(202)  622- 
Research 
Tariff  and  Trade 
.Office  of  the 
orcement). 

Advisory 
S.C.  App.  I  (1962), 
(Enforcement) 
advisory 


Advisory 
Intehiational  Child  Labor 


CI  did 


of  the 
advice  and 
o  the  Secretary  of  the 
the  enforcement  of 
importation  of 
mam  factured  in  foreign 
foiped  or  indentured 

Interest:  It  is  in 
under  the 
Federal  Advisory 
Advisory  Committee 

Labor 
additional  two-year 
provides  a  critical 
shed  representatives 

organizations, 
trade  associations, 
public  to  present 
enforcement  of  the 
on  merchandise 
with  forced  or 
These  views  are 
senior  Treasury  and 
a  regular  basis  in 
e.  There  exists  no 
could  serve  a 


ovei  seas 


1  ibor. 


en 


tiat 


INt  ORMATION: 


tie' 


Background 

Section  307  of 
(19U.S.C.  1307) 
importation  of  " 
and  merchandise 
manufactured 
foreign  country  by 
forced  labor  or/an( 
under  penal 
prohibition  is 
States  Customs 
with  the  Customs 
12.42-12.48.  A 
Fiscal  Year  1998 
Appropriations 
merchandise 
or  indentured 


Tariff  Act  of  1930 
prohibits  the 

s,  wares,  articles, 
ijained,  produced,  or 
or  in  part  in  any 
convict  labor  or/and 
indentured  labor 
VThe 
enforced  by  the  United 
ice  in  accordance 
Regulations,  19  CFR 
gei  leral  provision  in  the 
T  reasury 

made  explicit  that 
mani^factured  with  "forced 
labor"  falls  within 


whc  lly 


sancti  ons 


Seiv 


Act 


chil  i 


the  prohibition  of  Section  307,  and  also 
mandated  that  Customs  not  use  any  of 
the  appropriation  to  permit  the 
importation  into  the  United  States  of 
such  merchandise.  The  provision  has 
been  renewed  annually. 

In  the  last  three  State  of  the  Union 
addresses.  President  Clinton  pledged  to 
fight  abusive  child  labor.  The  Advisory 
Committee  constitutes  a  partnership 
between  Executive  agencies,  labor  and 
human  rights  advocacy  groups,  industry 
representatives,  and  the  public  to 
promote  effective  enforcement  of  the 
law  and  to  further  the  President's 
commitment  to  combat  abusive  child 
labor. 

Objective,  Scope  and  Description  of  the 
Committee 

The  Committee  advises  the  U.S. 
Treasury  Department,  the  U.S.  Customs 
Service,  and  other  Executive  agencies, 
on  measures  to  enhance  the 
effectiveness  of  enforcement  of  the 
import  prohibition  on  merchandise 
manufactured  in  foreign  coimtries  with 
forced  or  indentured  child  labor.  Among 
other  matters,  the  Committee  assists  in 
identifying  specific  information 
resources  regarding,  and  avenues  of 
productive  inquiry  into,  prohibited 
child  labor  operations  overseas.  A  major 
objective  of  the  Committee  is  to  share 
the  expertise  of  private  sector, 
specialists  regarding  methods  of 
operation  employed,  and  international 
trade  channels  used,  by  manufacturers 
and  distributors  of  merchandise 
produced  with  forced  or  indentured 
child  labor.  The  ultimate  purpose  of  this 
combined  effort  is  to  support  a  vigorous 
laws  enforcement  initiative  to  stop 
illegal  shipments  of  products  of  forced 
or  indentured  child  labor  and  to  punish 
violators. 

Among  other  things,  the  Committee 
makes  reconmiendations  in  the 
following  areas.  The  Committee  may 
consider  additional  governmental  and 
non-governmental  measures  to  prevent 
child  labor  imports.  The  Committee  may 
recommend  measures  and  furnish 
information  that  will  assist  the 
Executive  agencies  in  establishing  a 
vigorous  outreach  and  educational 
program  calling  upon  industries  and 
individuals  in  the  private  sector  to 
promote  voluntary  compliance  with  the 
child  labor  prohibition.  During  its  first 
term,  the  Committee  established  a 
Subcommittee  on  Business  Outreach  for 
this  purpose.  The  Conunittee  may 
explore  avenues  for  encouraging  the 
cooperation  of  both  foreign  governments 
and  foreign  non-governmental 
organizations  in  nations  where  child 
labor  is  widely  perceived  to  be  a  serious 
problem  in  order  to  enlarge  the  reach 


and  effectiveness  of  U.S.  enforcement 
efforts  and  resources. 

Private  sector  members  will  be 
selected  by  the  Secretary  of  the  Treasury 
from  persons  with  expertise  in  the 
subject  of  the  use  of  child  labor  in 
foreign  countries,  particularly  in  the 
production  of  merchandise  for 
international  trade  and/or  who  have 
commercial  interests  that  may  be 
affected  by  governmental  enforcement 
measures.  Members  will  be  drawn  from 
such  organizations  as  labor  rights, 
human  rights,  and  child  welfare  groups; 
labor  unions;  affected  private  firms  and 
trade  associations;  academic  experts  and 
others  who  possess  relevant  expertise 
and/or  who  represent  affected 
constituencies.  Appointments  will  be 
made  with  the  objective  of  creating  a 
diverse  and  balanced  body  with  a 
variety  of  interests,  backgroimds,  and 
viewpoints  represented.  In  general, 
there  will  be  at  least  twelves  private 
sector  members  and  not  more  than 
twenty.  The  Committee  has  seventeen 
private  sector  members  during  its  first 
term.  Members  currently  serving  on  the 
Committee  are  eligible  to  apply  for 
appointment.  The  Conmiittee  also  will 
continue  to  include  ex  officio  members 
from  relevant  government  agencies  and 
entities. 

The  Committee  will  be  chaired  by  the 
Assistant  Secretary  of  the  Treasury  for 
Enforcement  who  may  designate 
another  official  to  serve  in  his  or  her 
absence  as  Acting  Chairperson  for 
purposes  of  presiding  over  a  meeting  of 
the  Committee  or  performing  any  other 
duty  of  the  Chairperson.  The  Committee 
will  function  for  a  two-year  period 
before  renewal  or  termination.  It  will 
meet  periodically,  but  generally  not 
more  than  four  times  per  year,  at  the 
Treasury  Department  in  Washington. 
The  Committee  may  elect  to  hold  a 
meeting{s)  at  another  location  if  there  is 
a  consensus  that  this  would  further  the 
objectives  of  the  Committee. 

The  meetings  are  open  to  public 
observers,  including  the  press,  unless 
special  procedures  have  been  followed 
to  close  a  meeting.  However, 
participation  in  the  meetings  is  limited 
to  members  unless  the  Conmiittee  elects 
to  hold  a  hearing  or  to  hear 
presentations  from  nonmembers. 

No  person  who  is  required  to  register 
under  the  Foreign  Agents  Registration 
Act  as  an  agent  or  representative  of  a 
foreign  principal  may  serve  on  an 
advisory  committee.  Members  shall  not 
be  paid  compensation  nor  shall  they  be 
considered  Federal  Government 
employees  for  any  purpose.  No  per 
diem,  transportation,  or  other  expenses 
are  reimbursed  for  the  cost  of  attending 
Committee  meetings  at  any  location. 
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Membership  on  the  Committee  is 
personal  to  the  appointee.  Regular 
attendance  is  essential  to  the  effective 
operation  of  the  Committee.  However, 
in  the  event  of  an  una  voidable  absence, 
a  member  may  designate  an  alternate  to 
represent  him  or  her  at  a  meeting. 

Application  for  Advisory  Conunittee 
Appointment 

Any  interested  person  wishing  to 
serve  on  the  Treasury  Advisory 
Committee  on  International  Child  Labor 
Enforcement  must  provide  the 
following: 
— Statement  of  interest  and  reasons  for 

application; 
— Complete  professional  biography  or 

resimie. 

In  addition,  applicants  must  state  in 
their  applications  that  they  agree  to 
submit  to  pre-appointment  security  and 
tax  checks.  There  is  no  prescribed 
format  for  the  application.  Applicants 
may  send  a  cover  letter  describing  their 
interest  and  qualifications  and  enclosed 
a  resume. 

The  application  period  for  interested 
candidates  will  extend  to  April  7,  2000. 
Applications  should  be  submitted  in 
sufficient  time  to  be  received  by  the 
close  of  business  on  the  closing  date  and 
be  addressed  to  Dermis  M.  O'Coimell. 
Director,  Office  of  Tariff  and  Trade 
Affairs,  Office  of  the  Under  Secretary 
(Enforcement),  Room  4004,  Department 
of  the  Treasury,  1500  Permsylvania 
Avenue,  NfW,  Washington,  DC  20220, 
Attention:  CHILD  2000. 

Dated:  February  29,  2000. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regional,  Tariff 
and  Trade  Enforcement). 
|FR  Doc.  00-5361  Filed  3-3-00;  8:45  am] 
BILUNG  CODE  4810-25-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Privacy  Act  of  1974,  System  of 
Records 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  new  system 

of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Department  of  the  Treasury  gives  notice 
of  a  proposed  IRS  system  of  records. 
Disclosure  Authorizations  for  U.S. 
Residency  Certification  Letters — 
Treasury /IRS  22.028. 
DATES:  Comments  must  be  received  no 
later  than  April  5,  2000.  The  proposed 


system  of  records  will  be  effective  April 
17,  2000  unless  conunents  are  received 
that  result  in  a  contrary  determination. 

ADDRESSES:  Conmients  should  be  sent  to 
the  IRS  Freedom  of  Information  Reading 
Room,  1621,  at  1111  Constitution 
Avenue,  Washington,  DC  20224. 
Comments  will  be  made  available  for 
inspection  and  copying.  An 
appointment  for  inspecting  the 
comments  can  be  made  by  contacting 
the  IRS  Reading  Room  at  (202)  622- 
5164  (this  is  not  a  toll-free  call). 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Ann  Leshinski,  Chief,  International  and 
Domestic  Program  Support  at  215-516- 
7544. 

SUPPLEMENTARY  INFORMATK)N:  The  IRS  is 
establishing  the  Disclosure 
Authorizations  for  U.S.  Residency 
Certification  system  of  records  to 
maintain  the  taxpayer's  authorization 
granting  the  IRS  permission  to  send  the 
U.S.  residency  certification  or  rejection 
letter  to  their  designated  third  party 
(generally  a  financial  institution 
authorized  by  the  taxpayer).  Since  parts 
of  this  system  are  retrieved  by 
individual  identifier,  the  Privacy  Act  of 
1974,  as  amended,  requires  a  general 
notice  of  the  existence  of  this  system  of 
records  to  the  public. 

This  system  will  incorporate  stringent 
controls  to  ensure  full  protection  of  the 
taxpayer's  rights.  The  establishment  of 
this  system  will  save  time,  promote 
efficiencies  within  the  IRS,  and  provide 
greater  service  to  the  public  since  it  will 
reduce  the  flow  of  paper  between  the 
IRS,  the  financial  community,  and  the 
taxpayer. 

The  IRS  will  maintain  these 
authorizations  to  allow  them  to  be  used 
for  up  to  3  years  instead  of  being 
discarded  each  time  they  are  used.  This 
would  greatly  reduce  the  number  of 
"specific  purpose"  authorizations  by  the 
taxpayer  as  they  pertain  to  the  residency 
certification  letters.  Currently,  the 
authorizations  must  be  received  within 
60  days  of  the  taxpayer's  signature.  The 
taxpayer  can  designate  authorization  up 
to  3  yeeus  on  the  form,  but  the  IRS  does 
not  have  any  means  to  maintain  this 
information.  Since  there  is  no 
established  system  of  records  that 
enables  the  IRS  to  maintain  "specific 
purpose"  authorizations,  we  are 
restricted  in  our  ability  to  process  the 
third-party  requests  without  receiving  a 
newly  signed  authorization  yearly. 

The  proposed  IRS  system  of  records, 
"Disclosure  Authorizations  for  U.S. 
Residency  Certification  Letters — 
Treasury/IRS  22.028,"  is  published  in 
its  entirety  below. 


Dated:  Februan-  28.  2000, 
Shelia  Y.  McCann, 

Deputy  Assistant  Secretary.  lAdministration). 

Treasury/IRS  22.028 

SYSTEM  NAME 

Disclosure  Authorizations  for  U.S. 
Residency  Certification  Letters. 

SYSTEM  LOCATION 

Internal  Revenue  Service,  Northeast 
Region,  Philadelphia  Service  Center, 
11601  Roosevelt  Boulevard, 
Philadelphia,  PA  19154. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM 

Individuals  and  third  parties  who  are 
subjects  of  correspondence  and  who 
initiate  correspondence  for  disclosure 
authorizations  for  U.S.  Residency 
Certification  Letters.  The 
correspondence  may  include  any  form 
of  conmiunications,  including  telephone 
calls,  and  e-mail. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

Records  relating  to  the  entity 
requesting  certification,  including 
taxpayer  identification  number,  name 
and  address,  countries  for  which 
certification  has  been  requested,  and 
when  applicable,  business  activity  code; 
records  relating  to  the  designated  entity 
authorized  to  receive  tax  information 
specific  to  the  U.S.  Residency 
Certification  Letters,  name,  address,  and 
number  of  years  authorization  has  been 
granted. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM 
5  U.S.C.  301;  26  U.S.C.  7801  &  7802. 

PURPOSE(S) 

The  records  will  enable  the  IRS  to 
determine  if  there  is  a  valid  disclosure 
authorization  to  provide  a  third  party 
with  the  Residency  Certification  Letter 
(Form  6166,  Form'2297  or  Form  2298) 
or  related  taxpayer  information. 

ROUTINE  USES  OF  THE  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES 

Disclosure  of  returns  and  return 
information  may  only  be  made  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM 

STORAGE 

Electronic  media,  and/or  hard  copy 
media  (paper). 

RETRIEVABIUTY 

Records  may  be  retrieved  by  the 
taxpayer's  name,  authorized  individual 
or  company  name,  and  by  the  Taxpayer 
Identification  Number  (TIN). 
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SAFEGUARDS 

Protection  and  control 
are  in  accordance 
ofIRM  2(10),  the 
System  Security 
1(16)12. 


of  the  records 
th  the  requirements 
Automated  Security 
Hi  indbook,  and  IRM 


\vn 


RETENTION  AND  DtSPO!  AL 


Records  are 
with  Records 
Service  Centers, 
Records  will  be 
years.  Hard  copy 
will  be  disposed  h] ' 
incineration, 
erased  electronically 


maintained  in  accordance 
Control  Schedule  206  for 
1(15)59.26. 
maintained  up  to  3 
microfilm  media 
shredding  or 
Electionic  media  will  be 


aid 


SYSTEM  MANAGER(S)  AKO  ADDRESSES 

Director,  Philadf  Iph 
Internal  Revenue 
Region,  Philadelph 
11601  Roosevelt 
Philadelphia,  PA  1|9154 


ia  Service  Center, 
^rvice,  Northeast 
ia  Service  Center, 
Boulevard, 


NOTIFICATION  PROCEDIfRE 

Individuals  see 
this  system  of  recoHs 
pertaining  to 
accordance  with 
at  31  CFRpart  1, 
B. 


them  ielves  may  inquire  in 
ir  structions  appearing 
SI  ibpart  C,  appendix 
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to  determine  if 
contains  a  record 


RECORD  ACCESS  PROCEDURES 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Philadelphia  Service 
Center  Director.  (See  IRS  appendix  A  for 
addresses.) 

CONTESTING  RECORD  PROCEDURES 

See  record  access  procedures  above. 
26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

RECORD  SOURCE* CATEGORIES 

Information  supplied  by  the  initiators 
of  the  correspondence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM 

None. 
[FR  Doc.  00-5365  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  4830-01 -P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

Agency:  United  States  Institute  of 
Peace. 


Date/Time:  Thiu-sday,  March  16. 
2000,  9:00  a.m.-5:30  p.m. 

Location:  1200  17th  Street,  NW,  Suite 
200,  Washington,  DC  20036. 

Status:  Open  Session — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  law  98-525. 

Agenda:  March  2000  Board  Meeting; 
Approval  of  Minutes  of  the  Ninety- 
Third  Meeting  (January  20,  2000)  of  the 
Board  of  Directors;  Chairman's  Report; 
President's  Report;  Conmiittee  Reports; 
Consideration  of  fellowship 
applications  and  individual  Grants; 
Other  General  Issues. 

Contact:  Dr.  Sheryl  Brown,  Director, 
Office  of  Communications,  Telephone: 
(202)457-1700. 

Dated:  March  1,  2000. 
Charles  E.  Nelson, 

Vice  President  for  Management  and  Finance, 

United  States  Institute  of  Peace. 

[FR  Doc.  00-5421  Filed  3-1-00;  4:04  pm] 

BILUNG  CODE  6820-AR-M 
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the  appropriate  document  categories 
elsewhere  In  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-507-000] 

Amoco  Energy  Trading  Corporation, 
Amoco  Production  Company,  and 
Burlington  Resources  Oil  &  Gas 
Company  v.  El  Paso  Natural  Gas 
Company;  Notice  of  Technical 
Conference 

Correction 

In  notice  document  00-4445, 
appearing  on  page  10067,  in  the  issue  of 
Friday,  February  25,  2000,  the  docket 
line  should  appear  as  set  forth  above. 

[FR  Doc.  CO-4445  Filed  3-3-00;  8:45  am] 
BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  309-Pennsylvania] 

Pennsylvania  Electric  Co7GPU  Genco; 
Notice  of  Meeting 

Correction 

In  notice  document  00-3762 
appearing  on  page  8129  in  the  issue  of 
Thursday,  February  17,  2000,  the  docket 
number  should  read  as  set  forth  above. 

[FR  Doc.  CO-3762  Filed  3-3-00;  8:45  am] 
BILLIfMj  CODE  150S-01-D 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-263] 

Northern  States  Power  Company; 
Monticello  Nuclear  Generating  Plant; 
Notice  of  Consideration  of  Approval  of 
Transfer  of  Operating  Authority  Under 
Facility  Operating  License  and 
Conforming  Amendment,  and 
Opportunity  for  a  Hearing 

Correction 

In  notice  dociunent  00-3517 
beginning  on  page  7574  in  the  issue  of 
Tuesday,  February  15,  2000,  make  the 
following  correction: 

On  page  7574,  in  the  third  column,  ' 
the  second  full  paragraph,  the  third  line, 
"March  18,  2000"  should  read  "March 
16,  2000". 

[FR  Doc.  CO-3517  Filed  3-3-00;  8:45  am] 
BILUNG  CODE  150S-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282  and  50-306;  Docket 
No.  72-10] 

Northern  States  Power  Company; 
Prairie  Island  Nuclear  Generating 
Plant,  Units  1  and  2,  and  Prairie  Island 
Independent  Spent  Fuel  Storage 
Installation;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Operating 
Authority  Under  Facility  Operating 
Licenses  and  Materials  License  and 
Conforming  Amendments,  and 
Opportunity  for  a  Hearing 

Correction 

In  notice  document  00-3518 
beginning  on  page  7574  in  the  issue  of 
Tuesday,  February  15,  2000,  make  the 
following  correction: 

On  page  7575,  in  the  third  column, 
the  second  full  paragraph,  the  third  line. 


"March  18,  2000"  should  read  "March 
16,  2000". 

[FR  Doc.  CO-3518  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  150S-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42403;  File  No.  SR-CHX- 
99-08] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Access  to  an  After- 
Hours  Trading  Session 

February  7,  2000. 

Correction 

In  notice  document  00-3436 
beginning  on  page  7581,  in  the  issue  of 
Tuesday,  February  15,  2000,  make  the 
following  correction: 

On  page  7581,  in  the  second  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

[FR  Doc.  CO-3436  Filed  3-3-00;  8:45  am] 
BILUNG  CODE  1 505-01 -D 
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Part  n 

Department  of 
Agriculture 

Cooperative  State  Research,  Education, 
and  Extension  Service 

Request  for  Proposals  (RFP):  Initiative  for 
Future  Agriculture  and  Food  Systems,  FY 
2000;  Notice 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  Statd  Research, 
Education,  and  Extension  Service 

Request  for  Proposals  (RFP):  initiative 
for  Future  Agriculture  and  Food 
Systems,  FY  200CI 

AGENCY:  Cooperat:  ve  State  Research. 
Education  and  Extension  Service 
ACTION:  Notice  of  1  tequest  for  Proposals 
and  Request  for  In  put 


SUMMARY:  The  Co(  perative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  announces  the 
availability  of  grai  it  funds  and  requests 
proposals  for  the  I  tiitiative  for  Future 
Agriculture  and  Fi  )od  Systems  Program 
(IFAFS)  for  fiscal  rear  (FY)  2000  to 
support  competiti  /e\y  awarded 
research,  extensio  i  and  education 
grants  addressing  cey  issues  of  national 
and  regional  importance  to  agriculture, 
forestry,  and  relatisd  topics.  The  amount 
available  for  supp  jrt  of  this  program  in 
FY  2000  is  approximately  $113,400,000. 

This  notice  sets  out  the  objectives  for 
these  projects,  the  eligibility  criteria  for 
projects  and  appli  :ants,  the  application 
procedures,  and  tl  le  set  of  instructions 
needed  to  apply  f(  tr  an  IFAFS  grant 
under  this  authori  ty. 

By  this  notice,  ( ISREES  additionally 
solicits  stakehold(  r  input  from  any 
interested  party  re  garding  the  FY  2000 
IFAFS  for  use  in  c  evelopment  of  any 
future  requests  foi  proposals  for  this 
program. 

DATES:  Proposals  i  nust  be  transmitted  by 
May  8,  2000,  as  ir  dicated  by  postmark 
or  date  on  courier  bill  of  lading. 
Proposals  transmi  rted  after  this  date  will 
not  be  considered  for  funding. 
Comments  regard  ng  this  request  for 
proposals  are  reqi  ested  within  six 
months  from  the  issuance  of  this  notice. 
Comments  receiv(  d  after  that  date  will 
be  considered  to  t  le  extent  practicable. 
ADDRESSES:  The  a  ddress  for  hand- 
delivered  propose  Is  or  proposals 
submitted  using  a  a  express  mail  or 
overnight  courier  service  is:  Initiative 
for  Futiu'e  Agricu  ture  and  Food 
Systems:  c/o  Prop  osal  Services  Unit; 
Cooperative  State  Research,  Education, 
and  Extension  Sei  vice;  U.S.  Department 
of  Agriculture:  Rcom  303,  Aerospace 
Center;  901  D  Str(  et.  S.W.:  Washington, 
DC.  20024. 

Proposals  sent '  'ia  the  U.S.  Postal 
Service  must  be  s  ;nt  to  the  following 
address:  Initiative  for  Future  Agriculture 
and  Food  System  i;  c/o  Proposal 
Services  Unit:  Co  )perative  State 
Research,  Educat:  on,  and  Extension 
Service;  U.S.  Depirtment  of  Agriculture; 
STOP  2245;  1400  Independence 


Avenue.  S.W.;  Washington,  D.C.  20250- 
2245. 

Written  user  comments  should  be 
submitted  by  first-class  mail  to:  Policy 
and  Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  In  your  comments, 
please  include  the  name  of  the  program 
and  the  fiscal  year  of  the  RFP  to  which 
you  are  responding. 
FOR  FURTHER  INFORMATION:  Applicants 
and  other  interested  parties  are 
encouraged  to  contact  the  Program 
Director  listed  in  the  program  areas 
found  in  the  Program  Area  Description 
section  below;  or  Dr.  Rodney  Foil, 
Director  IFAFS,  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2242;  1400  Independence 
Avenue,  S.W.  Washington,  D.C.  20250- 
2242;  telephone:  (202)  401-5022;  email: 
rfoil@reeusda.gov;  or  Dr.  Cynthia 
Huebner,  Assistant  Director  IFAFS,  at 
the  same  address;  telephone:  (202)  401- 
4114;  email:  chuebnei^eeusda.gov. 
SUPPLEMENTARY  INFORMATION: 
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F.  Regulatory  Information 

Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
These  comments  will  be  considered  in 
the  development  of  any  future  RFP  for 
the  program.  Such  comments  will  be 


forwarded  to  the  Secretary  or  his 
designee  for  use  in  meeting  the 
requirements  of  section  103(c)(2)  of  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998  (7  U.S.C. 
7613(c)(2).  This  section  requires  the 
Secretary  to  solicit  and  consider  input 
on  a  current  RFP  from  persons  who 
conduct  or  use  agricultural  research, 
education  jmd  extension  for  use  in 
formulating  future  RFPs  for  competitive 
programs.  Comments  should  be 
submitted  as  provided  for  in  the 
ADDRESSES  and  DATES  portions  of  this 
Notice. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistcince  under 
10.302,  Initiative  for  Future  Agriculture 
and  Food  Systems. 

Part  I — General  Information 

A.  Legislative  Authority  and 
Background 

Section  401  of  the  Agricultural 
Research,  Extension,  and  Education 
Reform  Act  of  1998  (AREERA)  (7  U.S.C. 
7621)  estabhshed  in  the  Treasury  of  the 
United  States  an  IFAFS  account  and 
authorized  the  Secretary  of  Agriculture 
to  establish  a  research,  extension,  and 
education  competitive  grants  program  to 
address  critical  emerging  agricultural 
issues  related  to  (1)  future  food 
production.  (2)  environmental  quality 
and  natural  resource  management,  or  (3) 
farm  income.  Grants  are  to  be  awarded 
that  shall  address  priority  mission  areas 
related  (a)  Agricultural  genome,  (b) 
Food  safety,  food  technology  and 
human  nutrition,  (c)  New  and 
alternative  uses  and  production  of 
agricultiiral  commodities  and  products, 
(d)  Agricultural  biotechnology,  (e) 
Natural  resource  management, 
including  precision  agriculture,  and  (f) 
Farm  efficiency  and  profitability, 
including  the  viability  and 
competitiveness  of  small-  and  medium- 
sized  dairy,  livestock,  crop,  and  other 
commodity  operations.  Priority  is  to  be 
given  to  projects  that  are  multistate, 
multi-institutional,  or  multidisciplinary 
or  projects  that  integrate  agricultural 
research,  extension  and  education. 

Subject  to  the  aveiilability  of  funds  to 
carry  out  this  program,  the  Secretary 
may  award  grants  to  Federal  research 
agencies,  nationed  laboratories,  colleges 
and  universities  or  research  foundations 
maintained  by  a  college  or  university,  or 
a  private  research  organization  with  an 
established  and  demonstrated  capacity 
to  perform  research  or  technology 
transfer.  Grants  also  may  be  awarded  to 
ensure  that  faculty  of  small  and  raid- 
sized  institutions  that  have  not 
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previously  been  successful  in  obtaining 
competitive  grants  under  subsection  (b) 
of  the  Competitive,  Special,  and 
Facilities  Research  Grant  Act  (7  U.S.C. 
450i(b))  (i.e.,  the  CSREES  National 
Research  Initiative  Competitive  Grants 
Program)  receive  a  portion  of  the  IFAFS 
grants.  Grants  are  to  be  awarded  to 
address  priorities  in  United  States 
agriculture  that  involve  research, 
extension,  and  education  activities  as 
determined  by  the  Secretary  in 
consultation  with  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board;  and  stakeholders  through  a 
public  meeting  held  in  July  of  1998. 

B.  Purpose,  Priorities  and  Fund 
Availability 

The  purpose  of  the  IFAFS  is  to 
support  research,  education  and 
extension  grants  that  address  critical 
emerging  agricultural  issues  related  to 
(1)  futiire  food  production,  (2) 
environmental  quality  and  natiual 
resource  management,  or  (3)  farm 
income. 

In  awarding  IFAFS  grants,  priority 
will  be  given  to  projects  that  are 
multistate,  multi-institutional,  or 
multidisciplinary  or  projects  that 
integrate  agricultural  research, 
extension  and  education.  Integrated 
projects  hold  the  greatest  potential  to 
produce  and  transfer  knowledge  directly 
to  end  users,  while  providing  for 
educational  opportunities  to  assure 
agricultural  expertise  in  future 
generations.  The  IFAFS  also  holds  great 
opportunity  to  bring  the  agricultural 
knowledge  system  to  bear  on  issues 
impacting  small  and  mid-sized 
producers  and  land  managers,  thus 
enabling  improvements  in  quality  of  life 
and  community.  In  support  of  the 
agency's  goal  to  enhance  the 
competitiveness  of  U.S.  agriculture, 
consideration  will  also  be  given  to 
projects  (with  U.S.  institutions  as  the 
lead)  that  incorporate  an  international 
dimension  with  demonstrable  domestic 
benefits. 

IFAFS  is  distinct  from  other  CSREES 
programs  because  of  its  priority  on 
integration  of  researcTi,  extension,  and 
education;  its  consideration  of  the 
concerns  of  small  and  mid-sized 
operations;  its  emphasis  of  agricultural 
production  issues;  and  its  goal  to 
support  relatively  large  projects  that 
provide  more  intensive  support  to  the 
research,  extension,  and  education 
system. 

There  is  no  commitment  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards. 
Approximately  $113,400,000  is 
available  in  FY  2000  for  programs 


within  the  IFAFS  for  the  following 
priority  areas:  Agriculture  Genome  and 
Agricultural  Biotechnology 
($32,800,000);  Food  Safety,  Food 
Technology,  and  Himian  Nutrition 
($23,600,000);  New  and  Alternative 
Uses  and  Production  of  Agricultural 
Commodities  and  Products  ($9,400,000); 
Natural  Resource  Management, 
including  Precision  Agriculture 
($28,400,000);  and  Farm  Efficiency  and 
Profitability,  Including  the  Viability  and 
Competitiveness  of  Small-and  Medium- 
sized  Dairy,  Livestock,  Crop,  and  Other 
Commodity  Operations  ($18,900,000). 
Funds  available  for  each  priority  area 
are  targets.  The  number  and  quality  of 
applications,  as  well  as  the  need  to 
reach  programmatic  goals,  may 
necessitate  the  movement  of  funds 
between  priority  areas. 

Funds  will  be  made  available  to  small 
or  mid-sized  academic  institutions  that 
have  not  been  previously  successful  in 
obtaining  competitive  grants  under  the 
National  Research  Initiative  Competitive 
Grants  Research  Program. 

The  program  areas  described  herein 
were  developed  within  the  context  of 
the  authorized  purposes  of  both  USDA 
research,  extension,  and  education  (7 
U.S.C.  3101)  and  IFAFS  (7  U.S.C.  401), 
within  the  framework  of  the  CSREES 
Strategic  Plan  (Available  at 
www.usda.gov/ocfo/strat/ree.pdf)  and 
based  on  stakeholder  input. 

C.  Definitions 

For  the  purpose  of  awarding  grants 
imder  this  program,  the  following 
definitions  are  applicable: 

(1)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(2)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 

(3)  Authorized  organizational 
representative  means  the  president  or 
chief  executive  officer  of  the  applicant 
organization  or  the  official,  designated 
by  the  president  or  chief  executive 
officer  of  the  applicant  organization, 
who  has  the  authority  to  commit  the 
resources  of  the  organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(5)  Cash  contributions  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 


(6)  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(7)  Education  activity  means  an  act  or 
process  that  imparts  knowledge  or  skills 
through  formal  or  informal  schooling. 

(8)  Extension  activity  means  an  act  or 
process  that  delivers  research-based 
knowledge  and  educational  programs  to 
people,  enabling  them  to  make  practical 
decisions. 

(9)  Grant  means  the  award  by  the 
Secretary  of  funds  to  an  eligible 
organization  or  individual  to  assist  in 
meeting  the  costs  of  conducting,  for  the 
benefit  of  the  public,  an  identified 
project  which  is  intended  and  designed 
to  accomplish  the  purpose  of  the 
program  as  identified  in  these 
guidelines. 

(10)  Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(11)  Integrated  means  to  bring 
together  the  three  components  of  the 
agricultural  knowledge  system 
(research,  education  and  extension) 
together  around  a  problem  area  or 
activity. 

(12)  Matching  means  that  portion  of 
allowable  project  costs  not  borne  by  the 
Federal  Government,  including  the 
value  of  in-kind  contributions. 

(13)  National  laboratories  include 
Federal  laboratories  that  are 
government-owned  contractor-operated 
or  government-owned  government- 
operated. 

(14)  Peer  review  is  an  evaluation  of  a 
proposed  project  for  scientific  or 
technical  quality  and  relevance 
performed  by  experts  with  the  scientific 
knowledge  and  technical  skills  to 
conduct  the  proposed  work  or  to  give 
expert  advice  on  the  merits  of  a 
proposal. 

(15)  Principal  Investigator/ Project 
director  means  the  single  individual 
designated  by  the  grantee  in  the  grant 
application  and  approved  by  the 
Secretary  who  is  responsible  for  the 
direction  and  management  of  the 
project. 

(16)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (2)  above. 

(17)  Private  research  organization 
with  an  established  and  demonstrated 
capacity  to  perform  research  or 
technology  transfer  means  any  non- 
governmental corporation,  partnership, 
proprietorship,  trust,  or  other 
organization  that  (1)  conducts  any 
systematic  study  directed  toward  new  or 
fialler  knowledge  and  understanding  of 
the  subject  studied,  or  (2)  systematically 
relates  or  applies  the  findings  of 
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Use  of  Funds 


Builcfings  and  Facilities 

not  be  used  for  the 
rehlrbishment  of  research 


spaces;  the  purchase  or  installation  of 
fixed  equipment  in  such  spaces;  or  the 
planning,  repair,  rehabilitation, 
acquisition,  or  construction  of  buildings 
or  facilities. 

2.  Funds  for  Human  Cloning 

In  accordance  with  the  President's 
Memorandum  of  March  4, 1997, 
regarding  the  use  of  Federal  funds  for 
the  cloning  of  human  beings  (33  Weekly 
Comp.  Pres.  Doc.  278),  IFAFS  funds 
shall  not  be  used  to  support,  fund,  or 
undertake  any  cloning  activity  that 
could  lead  to  the  creation  of  a  new 
human  being  with  genetic  material 
identiccJ  to  that  of  another  human 
being,  including  research  related 
directly  thereto.  The  prohibition  on  use 
of  grant  funds  to  "support"  hiunan 
cloning  activity  includes  using,  or 
making  available  for  use,  grant-funded 
equipment  for  use  in  connection  with 
human  cloning.  This  ban  does  not 
restrict  research  into  the  cloning  of 
plants,  animals,  or  individual  human 
cells  that  cannot  develop  into  a  new 
himian  being. 

Part  II — Program  Description 

A.  Types  of  Projects  to  be  Supported 
1.  Consortia 

Dependent  on  the  merits  of  proposals 
received,  no  less  than  thirty  percent  of 
the  total  available  IFAFS  funds  will  be 
used  for  support  of  consortia.  Consortia 
are  entities  that  may  involve  multiple 
states  and/or  institutions  that  conduct 
research;  synthesize  previous,  ongoing 
and  future  research;  develop  curricula 
and  build  educational  and  research 
capacity;  and  transfer  information  to 
producers,  end  users,  and  the  public. 
All  IFAFS  consortia  will  be  expected  to 
address  the  needs  of  agricultural 
research,  extension  and  education  that 
caimot  be  addressed  through  the 
funding  of  separate  efforts.  It  is  the 
intent  of  CSREES  to  promote 
collaboration,  open  commimication, 
exchange  of  information  and  resources, 
and  integration  of  activities  among 
individuals,  institutions,  states  or 
regions.  Consortia  should  minimize 
isolation  and  over-competitiveness, 
reduce  duplication  of  efforts,  and 
provide  an  accessible  source  of  expert 
information,  technology,  and  education 
upon  which  the  public  can  draw. 

Consortia  may  be  organized  aroimd  a 
particular  topic  or  they  can  be 
geographically  based.  Geographically- 
defined  consortia  applicants  must 
address  the  interaction  of  the  problems 
most  relevant  to  a  particular  region 
using  a  systems-oriented,  landscape- 
scale  approach.  In  contrast,  topic-based 
consortia  should  focus  on  a  single  issue 


(e.g.,  minority  land  ownership  or 
functional  foods)  that  may  be  of 
nationwide  or  regional  interest.  For 
either  consortium  type,  an  explanation 
also  must  be  provided  for  why  such  an 
entity  has  more  potential  for  success 
than  several  smaller  grants.  Requested 
funds  for  individual  consortia  proposals 
can  range  between  $1-5  million  for  the 
total  diu-ation  of  four  years.  CSREES 
expects  that  relatively  few  grants  will  be 
supported  at  the  higher  end  of  this 
range.  The  amount  requested  must  be 
commensurate  with  the  activities 
proposed. 

A  designated  lead  institution  of  each 
consortium  will  administer  funds  and 
be  responsible  for  overall  management 
of  activities.  The  proposal  must  include 
how  the  administration  of  the  grant 
within  the  consortiiun  will  be  achieved 
and  monitored.  Plans  for  how  each 
consortium  will  be  meiintained  and 
monitored  for  progress  during  and 
beyond  the  duration  of  the  grant  should 
also  be  included  in  the  proposal. 
Consortia  proposals  will  be  evaluated 
on  both  administrative  and  monitoring 
procedures  as  well  as  on  the  merit  and 
likelihood  of  success  of  the  overall 
project. 

2.  Standard 

Dependent  on  the  merits  of  proposals 
received,  no  less  than  thirty  percent  of 
the  total  available  funds  will  be  used  for 
standard  grants.  Standard  projects  are 
expected  to  address  research,  extension 
and  education  in  a  focused  project. 
Requested  funds  for  individual  standard 
proposals  cannot  exceed  a  total  request 
of  $1  million  for  a  duration  of  four 
years.  The  amount  requested  must  be 
commensurate  with  the  activities 
proposed;  support  for  very  large 
requests  of  funds  will  be  highly 
competitive.  Standard  projects  will  be 
encouraged  to  coordinate  with  IFAFS- 
funded  consortia  pertinent  to  their 
project  focus. 

Dependent  on  the  merits  of  proposals 
received,  CSREES  will  ensure  that  a 
portion  of  either  consortia  or  standard 
grants  will  be  awarded  to  proposals  in 
which  the  lead  institution  (recipient  of 
the  Federal  funds)  is  a  small-  or  mid- 
sized institution  (as  defined  in  Part  I.,  C. 
Definitions).  Other  institutions  or 
organizations  involved  in  small-  and 
mid-sized  institution  eligible  projects 
need  not  meet  the  criteria  described  in 
the  definition  of  a  small  and  mid-sized 
institution. 
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B.  Program  Area  Description 

1.  Agricultural  Genomics  (Program  Area 
10.0) 

The  IFAFS  seeks  to  sponsor  integrated 
research,  education  and  extension 
programs  in  plant,  animal  and  microbe 
genomics  and  the  development  of 
bioinformatic  tools  with  specific 
appUcations  to  agricultural  challenges. 

A  more  complete  understanding  of 
the  entire  complement  of  geftes  in 
agriculturally  relevant  plants,  animals 
and  microbes  is  imperative.  More 
knowledge  in  this  area  will  have  a  major 
impact  on  the  ability  of  the  United 
States  to  produce  nutritious  and  safe 
food,  while  preserving  the  environment 
and  sustaining  the  economic  stability  of 
the  agricultural  enterprise.  Greater 
efforts  aimed  at  identifying,  mapping 
and  understanding  the  function  and 
control  of  genes  responsible  for 
economically  important  traits  in 
agriculturally  important  species  of 
plants,  animals  and  microbes  are 
needed.  Such  efforts  will  lead  to  the 
development  of  new  genetic 
technologies  for  improvements  in  yield, 
pest  and  pathogen  resistance,  and  the 
composition,  quality,  and  safety  of  U.S. 
agricultural  products. 

New  bioinformatic  and  computationeil 
biology  tools  are  needed  to  analyze, 
interpret  and  utilize  the  vast  amounts  of 
data  that  will  be  generated  by  genomic 
research  in  agriculturally  important 
species.  CSREES  expects  that 
bioinformatics  will  be  an  integral 
component  of  any  project  funded  under 
this  Agricultural  Genomics  program. 
CSREES  is  also  interested  in  funding 
integrated  projects  primarily  dedicated 
to  the  research  and  development  of 
bioinformatics  tools  and  education 
programs,  hence  a  separate  sub-area  in 
bioinformatics.  Prospective  applicants 
who  are  primarily  interested  in  working 
on  a  particular  plant,  animal  or 
microbial  system  should  address  their 
projects  to  the  relevant  section.  Those 
primarily  interested  in  developing 
bioinformatics  tools,  software,  and 
training  programs  should  address  their 
proposal  to  the  sub-area  on 
Bioinformatics. 

All  agricultural  genomics  grant 
recipients  are  strongly  encouraged  to 
attend  or  present  at  an  annual  grantee 
workshop  that  will  occur  at  a  date  and 
time  to  be  determined. 

Investigators  are  expected  to  explain 
clearly  how  the  ownership  of 
information  and  research  materials  and 
their  public  release  will  be  handled. 
Rapid  and  unrestricted  sharing  of 
genomic  sequence  data  is  essential  for 
advancing  research  on  agriculturally 
important  species.  Early  release  of 


unfinished  sequence  has  already  proven 
useful  in  accelerating  the  pace  of 
experimental  discovery  in  non- 
agricultural  fields,  such  as  human 
health,  energy  production  and 
bioremediation.  At  the  same  time, 
CSREES  recognizes  that  it  also  is 
necessary  to  allow  investigators  time  to 
verify  the  accuracy  of  their  data  and  to 
accomplish  the  goals  proposed  in  their 
application,  which  often  includes  the 
assembly  and  annotation  of  the 
sequence  data. 

hi  addition  to  the  general  data  release 
procedures  above,  applications  for 
support  of  genome  sequencing  projects 
must  include  a  detailed  description  of 
the  data  release  plan.  Timely  release  is 
strongly  encouraged  in  recognition  of 
the  benefits  to  the  broader  research 
commvuiity.  Release  should  be 
accompanied  by  appropriate 
information  on  the  reliability  of  the  data 
(e.g.,  level  of  coverage  and  extent  of 
assembly,  extent  of  contamination  with 
vector  and  other  sequences,  statistical 
measures  of  accuracy).  At  a  minimum, 
it  is  anticipated  that  sequence  data  will 
be  released  within  one  month  after  3X 
coverage  of  the  genome  (or  chromosome 
for  eukaryotic  organisms)  is  achieved. 
The  released  data  should  be  provided  as 
assembhes  of  equal  to,  or  greater  than, 
one  kilobase  contigs.  Subsequent 
releases  of  assembled  sequences  should 
be  provided  at  least  on  a  monthly  basis. 

In  the  view  of  some,  raw  genomic 
sequences,  in  the  absence  of  additional 
demonstrated  biological  information, 
lack  demonstrated  utility  and  therefore 
are  inappropriate  for  patent  filing. 
Patent  applications  on  large  blocks  of 
primary  genomic  sequence  could  stifle 
future  research  and  the  development  of 
future  inventions  of  useful  products. 
However,  according  to  the  Bayh-Dole 
Act,  the  grantees  have  the  right  to  elect 
to  retain  title  to  subject  inventions  and 
are  free  to  choose  to  apply  for  patents 
should  additional  biological 
experiments  reveal  convincing  evidence 
of  utility.  CSREES  grantees  are 
reminded  that  the  grantee  institution  is 
required  to  disclose  each  subject 
invention  to  CSREES  within  two 
months  after  the  inventor  discloses  it  in 
writing  to  grantee  institution  personnel 
responsible  for  patent  matters. 

10.1  Plant  Genome.  (For  clarification 
on  this  sub-area,  contact  the  Program 
Director,  Liang-Shiou  Lin.  at  202-401- 
5042,  e-mail:  llin@reeusda.gov  or  Gail 
Mclean,  at  202-401-6060,  e-mail: 
gmclean@reeusda.gov.) 

Research  in  plant  genomics  has 
advanced  rapidly  in  the  past  few  years, 
and  the  entire  genomic  sequences  of 
Arabidopsis  and  rice  will  be  determined 
and  annotated  in  the  near  future. 


Knowledge  of  these  sequences  will 
provide  basic  information  on  the  genes 
in  a  flowering  plant  species.  While 
genomic  tools  and  resources  are 
currently  available  for  plant  research, 
they  will  need  to  be  improved  and 
expanded.  Additionally,  genomic 
resources  will  need  to  be  developed  for 
other  economically  important  plant 
species.  Fiulhermore,  if  genomic 
information  is  to  be  applied  to  plant 
improvement,  more  research  is  needed 
to  determine  the  function  of  gene 
sequences. 

the  IFAFS  Plant  Genome  Program 
sub-area  will  support  projects  that 
advance  our  knowledge  of  the  structure, 
organization  and  function  of 
agriculturally  important  plant  genomes. 
The  investment  in  plant  genomics  will 
expand  the  efforts  of  the  National  Plant 
Genome  Initiative  (NPGI)  coordinated 
under  the  National  Science  and 
Technology  Committee  (NSTC)  Plant 
Genome  Program.  Participating  research 
agencies  of  the  NSTC  effort  include 
USDA.  the  Department  of  Energ>'  (DOE), 
the  National  histitutes  of  Health  (NIH), 
and  the  National  Science  Foimdation 
(NSF). 

Examples  of  education  and  extension 
components  pertinent  to  this  sub-area 
include  training  of  graduate  and 
undergraduate  students,  postdoctoral 
associates,  and/or  colleagues  (through 
classes,  seminars,  workshops, 
sabbaticals)  in  the  use  of  genomic 
resources  or  outreach  to  the  community 
through  informational  seminars  and 
classes  on  the  benefits  and  methods  of 
genomic  research.  Wherever 
appropriate,  investigators  are 
encouraged  to  develop  national  and 
international  collaborations  with 
research  groups  already  working  on  the 
species  of  interest  to  maximize  the  use 
of  structural  and  functional  genomic 
resources.  Collaborations  with  private 
industry  that  have  made  a  significant 
investment  in  the  species  are  also 
encouraged  to  avoid  unnecessary 
duplication  of  effort. 

Proposals  must  address  one  of  the  two 
specific  topic  areas  below: 

(a)  Development  of  genomic  tools  and 
resources  for  plant  species  important  to 
agriculture  or  forestry.  Collaborative 
large-scale  structural  genomics  projects 
are  now  underway  for  plants  of  national 
and  international  interest  including 
barley,  canola,  com,  cotton,  lettuce, 
loblolly  pine,  peach,  potato,  poplar, 
rice,  sorghum,  soybean,  simflower, 
tomato,  and  wheat.  Some  of  these 
projects  have  already  provided  or  will 
soon  provide  the  agricultural  research 
community  with  genetic  and  physical 
maps,  ESTs,  libraries,  and  mutant 
populations.  In  contrast,  genomic  tools 
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support  projects  in  rice  to  produce  and 
make  pubUcly  available,  informative 
strains  and  sequences  of  rice  to  the 
international  research  community;  and 
to  develop  a  public  database  to 
consolidate  information  on  mutagenized 
populations  and  phenotypic 
information  about  mutants 
characterized. 

10.2  Animal  Genome.  (For 
clarification  on  this  sub-area,  please 
contact  the  Program  Director,  Peter 
Brayton,  at  202-401-5044,  e-mail: 
pbrayton@reeusda.gov.) 

There  have  been  substantial  efforts  in 
gene  mapping  of  agriculturally 
important  animal  species  during  the 
past  few  years.  This  effort,  coupled  with 
recent  advances  in  gene  discovery, 
defining  molecular  sites  on  the 
chromosomes  (such  as  microsatellites), 
and  the  development  of  more 
sophisticated  bioinformatics,  has 
resulted  in  gene  maps  with  varying 
density  for  animal  species.  Generally, 
the  gene  maps  have  advcmced 
sufficiently  that  they  can  begin  to  be 
used  for  marker-assisted  selection  of 
progeny  and  to  begin  the  process  of 
defining  genes  that  control  complex 
traits  of  economic  importance,  such  as 
miUc  production,  growth,  litter  size  and 
disease  resistance;  however,  map 
densities  for  some  species  are  far  below 
what  is  considered  optimal  for  practical 
application. 

This  program  will  emphasize: 
defining  and  mapping  functional  genes 
through  anedysis  of  ESTs,  the 
development  of  high  density 
comparative  gene  maps  across  animal 
species,  identification  and  mapping  of 
genes  affecting  traits  of  economic 
importance,  and  development  of 
strategies  to  effectively  use  genomic 
information  to  enhance  genetic 
improvement  of  agriculturally  important 
animal  species.  A  considerable  degree  of 
linearity  in  gene  order  and 
chromosomal  synteny  occurs  across 
species.  Consequently,  the  soon-to-be- 
completed  sequencing  of  the  human  and 
mouse  genomes  will  allow  reasonable 
predictions  about  gene  location  and 
relative  order  without  sequencing  entire 
genomes  of  agricultural  animal  species. 
By  emphasizing  the  functional  genomics 
of  agriculturally  important  traits,  this 
program  will  use  information  already 
obtained  from  other  genomic  efforts  to 
advance  U.S.  agriculture  in  the  most 
cost-effective  and  expedient  manner. 
Education  programs  are  also  needed,  not 
only  to  apply  genomic  information 
effectively,  but  also  to  promote 
understanding  of  the  genomic 
technologies  to  all  sections  of  the 
population,  including  producers  and 
agricultural  professionals. 


Proposals  are  solicited  that  address 
one  or  more  of  the  following  areas  in 
animal  genomics:  (a)  develop  high 
density  comparative  gene  maps,  which 
include  human  and  mouse,  across 
agricultural  animal  species  (cattle, 
sheep,  swine,  horses,  poultry  species 
and  aquaculture  species);  (b)  develop 
high  throughput  methods  for  monitoring 
gene  expression  in  response  to 
environmental  stimuli;  (c)  conduct 
quantitative  trait  loci  (QTL)  analysis  and 
marker  assisted  selection  on  large 
populations  of  agricultural  animals, 
which  may  include  detailed  mapping 
and  sequencing  of  those  loci  controlling 
or  having  a  major  effect  on  economically 
important  traits;  (d)  develop 
bioinformatic  software  to  facilitate 
comparative  gene  mapping;  and  (e) 
develop  education  programs  on  new 
developments  in  agricultural  animal 
genome  research  for  outreach  to 
producers  and  students. 

10.3    Microbe  Genomics.  (For 
clarification  of  this  sub-area,  contact  the 
Program  Director,  Ann  Lichens-Park,  at 
(202)-401-6466;  e-mail: 
apark@reeusda.gov.) 

Microorganisms  dominate  the  planet 
in  terms  of  total  mass,  species  diversity, 
and  metabolic  range.  They  include  not 
only  pathogens,  but  also  microbes  that 
are  beneficial  to  higher  organisms.  Many 
are  of  enormous  present  and  future 
economic  value.  Although  genomic 
information  in  itself  is  only  a  sequence 
of  bases,  it  provides  a  framework  for 
imderstanding  how  the  organism 
functions  and  lives.  This  knowledge  can 
be  used  to  understand  why  an  organism 
may  be  pathogenic  or  beneficial  to  a 
plant  or  animal,  or  how  its  properties 
might  be  exploited  in  metabolic 
engineering,  bioremediation, 
development  of  sensitive  and  specific 
diagnostic  tools,  improved  treatments 
and  preventatives,  or  more  effective 
vaccines.  Knowledge  of  the  genomes  of 
microorganisms  is  expected  to  be  the 
driving  force  for  research  in  the  life 
sciences,  including  agriculture,  forestry, 
and  food  safety,  over  the  next  quarter 
century. 

This  program  is  designed  primarily  to 
encourage  competitive  research  grant 
applications  in  support  of  high- 
throughput  sequencing  of  genomes  of 
microorganisms  (including  bacteria, 
fungi,  mollicutes,  and  protozoa)  that  are 
important  to  the  productivity  and 
sustainability  of  agriculture  aifd 
forestry,  and  to  the  safety  and  quality  of 
the  nation's  food  supply.  This  integrated 
program  will  provide  whole  genome 
sequence  data  and  mapping  information 
on  microorganisms  that  have  an  impact 
on  agriculture,  and  extension  and 
education  programs  to  apply  this 
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knowledge  to  agricultural  challenges. 
Sequencing  proposals  also  should 
incorporate  an  education  or  extension 
component  within  the  scope  of  the 
project  to  provide  a  more  holistic 
approach  to  the  problem.  Education  or 
extension  components  may  focus  on 
genomics  technology  or  on 
computational  biology  and  informatics. 

It  is  recognized  that  complete  genome 
coverage  with  no  gaps  is  the  most 
desirable  end-point  for  whole  genome 
sequencing.  However,  agriculturally 
relevant  microbes  encompass  a  sizable 
number  of  microorganisms  relevant  to 
animals,  plants,  and  natural  resources. 
To  date,  very  few  agricultural  microbes 
have  been,  or  are  in  the  process  of  being, 
sequenced.  Consequently,  agriculture 
lags  far  behind  other  fields,  such  as 
human  health  and  energy  production, 
with  respect  to  microbial  genomics.  For 
this  reason,  this  program  encourages 
investigators  to  attempt  lower  level  [e.g., 
3X — 5X)  coverage  to  provide  data  on 
multiple  organisms.  In  this  manner,  the 
amount  of  information  will  be 
maximized,  the  program  jump-started, 
and  the  funds  spread  across  several 
areas  relevant  to  agriculture.  A  larger 
community  of  agricultural  researchers 
will  be  able  to  benefit  quickly  from  the 
data  that  are  produced. 

As  a  longer  term  goal,  the  program 
will  likely  request  full  genome  coverage 
of  several  (or  all)  of  these  organisms. 
Therefore,  to  the  extent  consistent  with 
the  Bayh-Dole  Act,  investigators  must 
plan  to  make  available  to  the  scientific 
community,  upon  request,  the  strains  or 
isolates  used,  high  quality  genomic 
DNA  from  the  organism,  and  an 
appropriate  set  of  verified  clones 
developed  during  the  course  of  the 
sequencing  project.  Either  a  cost- 
recovery  system  or  use  of  a  commercial 
repository  is  permissible,  provided  that 
the  plan  is  outlined  in  the  proposal, 
with  an  appropriate  budget.  These 
reagents  should  be  made  available  for  a 
minimum  of  five  years. 

Note,  however,  that  for  smaller 
genomes,  or  genomes  that  may  already 
be  sequenced  with  low  coverage,  it  is 
acceptable  to  propose  sequencing  with 
high  level  coverage  [e.g.  lOX)  as  long  as 
the  total  budget  is  within  the  limits 
outlined  in  the  awards  subsection. 

Choices  of  organism  will  be  open  to 
those  whose  sequences  are  not  already 
being  made  publicly  available. 
Examples  might  include  high  priority 
pathogens  of  animals  (e.g., 
Mycobacteriimi  paratuberculosis, 
Pasteurella  haemolytica,  Lawsonia 
intracellularis,  Eimeria  spp.),  plants 
(e.g.,  Pseudomonas  syringae,  Erwinia 
spp.,  Clavibacter  spp.,  Aspergillus  spp.), 
or  of  food-borne  origin  (e.g.,  Yersinia 


enterocolitica).  Choices  might  also 
include  beneficial/useful  organisms 
such  as  ones  from  soil  (e.g.,  Rhizobium 
spp.,  Methylobacterium  extorquens, 
Pseudomonas  spp.)  or  rumen  (e.g., 
Fibrobacter  succinogenes, 
Ruminococcus  albus).  Microorganisms 
relevant  to  aquaculture  species  and 
horses  are  included,  along  with 
microorganisms  of  animals  raised  for 
food  and  fiber.  By  the  time  this 
solicitation  is  released,  it  is  possible  that 
the  sequencing  of  one  or  more  of  these 
example  organisms  may  already  be 
funded  for  the  public  domain;  inclusion 
here  does  not  automatically  guarantee  a 
high  priority  for  sequencing. 
Clearly,  a  large  nimiber  of 
microorganisms  fit  this  broad  criterion 
of  relevance,  and  in  this  solicitation  it 
is  not  the  intention  of  CSREES  to  dictate 
which  organisms  should  be  sequenced. 
Rather,  the  choice  of  organism(s)  will  be 
left  to  the  applicant(s)  who  must  justify 
selection(s)  and  address  all  of  the 
following  criteria: 

(a)  Economic  importance  and 
relevance  to  U.S.  agriculture; 

(b)  Avoidance  of  organism  strains 
whose  sequences  are  already  being 
targeted  by  others,  unless  this 
information  will  not  be  in  the  public 
domain.  To  help  assess  the  current 
sequencing  status  for  particular 
microorganisms,  applicants  are  strongly 
encouraged  to  visit  websites  that 
sununarize  completed  and  on-going 
sequencing  projects.  For  example,  the 
following  URL  sites  may  prove  useful: 
http://www.tigr.org/tdb/mdb/mdb.html; 
http://www.doe.gov/production/ober/ 

EPER/mig_cont.html; 
http://www.niaid.nih.gov/dmid/ 

genomes/default.htm; 
http://www.sanger.ac.uk/Projects/; 
http://www.genome.wisc.edu; 
http://www.genome.wustl.edu/gsc/ 

index. shtml; 

(c)  Unique  biological  or 
environmental  features; 

(d)  Broad  interest  to  a  significantly 
sized  community  of  scientists  or 
agriculturalists; 

(e)  Genetic  tractability,  i.e.  the  ease 
with  which  genetic  studies,  such  as 
crosses,  genome  modifications  etc.  can 
be  performed; 

Two  additional  criteria  (position  in 
the  taxonomic  tree  and  evolutionary 
significance)  might  also  be  addressed  if 
these  are  considered  relevant  to  the 
choice  of  organism.  Also,  it  is  realized 
that  some  organisms  may  be  of  profound 
agricultural  importance  but  not  easily 
cultured  or  subjected  to  genetic 
analysis,  and  therefore  are  strong 
candidates  for  sequencing. 

Protozoa,  fungi  and  some  bacteria 
have  relatively  large  genomes,  not  easily 


completed  under  the  support  of  a  single 
grant.  Therefore,  requests  for  partial 
funding  of  a  genome  are  allowable  as 
long  as  future  plans  for  completing  the 
work  are  outlined.  In  these  instances, 
investigators  are  encouraged  to  seek 
partners,  in  either  the  form  of  consortia 
or  support  from  other  sources,  so  that 
the  sequence  can  be  completed  in  a 
reasonable  time- frame.  As  long  as  the 
goals  and  limits  of  the  individual 
projects  are  clearly  addressed  and 
relevant  to  agriculture,  such  cooperative 
projects  are  encouraged,  as  are 
international  collaborations.  The 
expected  outcome  of  the  project  will  be 
a  high  quality  sequence,  much  or  all  of 
it  contiguous,  with  annotation  of  open 
reading  frames  and  deposit  in  a  publicly 
accessible  data  base.  Additionally,  for 
eukaryotic  organisms,  applications  may 
propose  large-scale  EST  projects.  For 
these  larger  genomes,  applicants  should 
indicate  the  status  of  efforts  supported 
by  other  funding  agencies  and  how 
these  efforts  would  be  coordinated  with 
a  USDA-funded  activity. 

Investigators  are  to  provide  detailed 
information  on  the  organism(s)  chosen, 
the  method  of  library  preparation  and 
all  other  pertinent  methodological 
information.  Mechanisms  to  assess 
validity  and  accuracy  of  the  data  must 
be  described  in  the  proposal.  All 
cloning  and  sequencing  technologies/ 
strategies,  particularly  ones  that  are 
novel,  should  be  described  and  must  be 
applicable  to  future  efforts  to  expand 
coverage.  In  judging  the  merits  of  a 
proposal,  the  speed,  level  of  accuracy, 
and  cost  effectiveness  of  the  proposed 
work  will  be  important  issues  and 
considered  one  of  the  evaluation  criteria 
under  this  program.  The  number  of 
bases  to  be  sequenced  per  unit  time  and 
an  estimate  of  the  dollars  required  to 
produce  a  specific  amount  of  base 
sequence  must  be  calculated.  The  latter 
value  should  include  the  costs  of 
generating  clones,  assembly  of  sequence 
and  annotation,  as  well  as  true 
sequencing  costs. 

10.4  Bioinformatics.  (For  clarification 
of  this  topic  area,  contact  the  Program 
Director,  Gail  Mclean,  at  202-401-6060. 
e-mail:  gmclean@reeusda.gov.) 

The  vast  amounts  of  data  being 
generated  by  genomic  research  only  will 
be  of  use  to  plant,  animal  and  microbial 
improvement  and  protection  if 
technologies  are  developed  to  efficiently 
utilize  genomic  sequence,  gene  maps 
and  gene  function  information.  In 
addition,  new  cadres  of  scientists  must 
be  trained  in  the  use  of  these 
technologies.  The  science  of 
bioinformatics  and  computational 
biology,  which  includes  the  methods  by 
which  genomic  data  can  be  sorted. 
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categorized,  and  i  sed  most  effectively, 
must  be  improvec .  Because  of  the 
interdisciplinary  :  lature  of  genomic 
science,  bioinforniatic  research  provides 
an  ideal  opportuji  ity  for  a  range  of 
scientists,  includi  ig  engineers, 
computer  scientis:s,  chemists,  and 
biologists,  to  worl  together  in  a 
collaborative  environment.  This 
program  seeks  to  :  upport  proposals  to 
develop  new  bioii  iormatics 
technologies,  to  a]  iply  existing 
technology  from  t  le  human  genome  and 
other  genomic  pre  jects  to  agricultural 
genomics,  and  to  |  )rovide  training  for 
the  enhancement  )f  future  human 
capital  with  expertise  in  bioinformatics 
and  computational  biology. 

This  sub-area  w  11  help  to  develop 
new  bioinformatic  tools  with  specific 
application  to  agri  cultural  systems  and 
to  train  scientists  n  the  theory, 
computational  im  )lementation  and 
biological  applica  ion  of  the  information 
sciences  (includir  g  computer  science, 
statistics  and  matl  lematics)  for  the 
improvement  of  ajiimal,  plant  and 
microbial  species  }f  agricultural 
importance. 

Successful  appl  cants  to  this  program 
will  develop  an  interdiscipHnary 
program  which  co  [nbines  research  and 
education  or  extei  sion  activities. 
Projects  may  invo  ve  experts  in 
computer  science,  software  engineering, 
genomics,  genetici;,  plant,  animal,  or 
microbial  improvement,  or  related 
sciences  as  well  ai  individuals  with  an 
interest  in  the  dev  jlopment  of  education 
and  training  progr  mis  in  bioinformatics 
and  computationa  biology. 

Applicants  to  this  program  should 
address  technolog  cal  and  knowledge 
gaps  in  the  develo  jment  of 
bioinformatics  too  s  specifically  related 
to  plant,  animal  oi  microbial  genomic 
data.  Research  she  uld  include  but  is  not 
limited  to  the  dev(  lopment  of:  (a) 
software,  algorithiis,  and  database 
management  techi  iques  for  the  rapid 
cataloging  and  access  of  genomic  data, 
including  improve  d  content  and  utility, 
improved  commui  lication  among 
databases  and  grea  ter  linkages  between 
genomic  and  phenlotypic  data;  (b) 
analjrtical  comput  ition  tools  for  the 
analysis  of  genom:  c  sequence  data  for 
predicted  gene  fur  ction,  modeling  of 
biochemical  pathv  rays  in  plant  and 
animal  systems,  map  generation,  and 
statistical  techniqi  les  for  the 
identification  of  g(  mes  of  traits  needed 
to  improve  the  pre  ductivity  of 
agriculturally  imp  Drtant  plant  and 
animal  species;  an  d  (c)  computational 
applications  for  ca  pturing,  displaying 
and  analyzing  infc  rmation  about 
sequence  variatior  .  which  will  allow  for 
greater  accessibilil  y  of  plant,  animal  and 


microbial  genomic  data  for 
improvement  and  protection. 

Successful  proposals  will  also  include 
a  strong  focus  on  bioinformatics 
training.  Training  programs  should 
address  the  current  gap  in  the 
availability  of  professionals  trained  in 
both  plant,  animal,  and  microbe 
improvement  and  bioinformatics. 
Evidence  of  infrastructure  which 
encourages  or  enables  the  interaction  of 
biologists  and  computational  scientists 
must  be  evident  in  the  proposal. 
Approaches  to  training  may  include,  but 
aie  not  limited  to:  (a)  the  development 
of  courses  at  the  undergraduate  and 
graduate  level  in  bioinformatics/ 
computational  biology;  (b)  programs 
which  include  summer  institutes,  short 
courses,  sabbaticals  or  training  centers 
designed  to  educate  and  train  faculty 
and  or  graduate  students  in 
bioinformatics;  (c)  development  of 
training  modules  for  agricultm-al 
professionals,  such  as  certified  crop 
advisors,  farm  managers,  etc.,  in  the  use 
of  genomic  data  in  plant  and  animal 
improvement;  or  (d)  development  of 
secondary  education  science  teaching 
modules  to  introduce  young  students  to 
the  bioinformatic/computational 
biological  sciences. 

2.  Agricultural  Biotechnology  (Program 
Area  11.0) 

The  application  of  biotechnology  to 
agriculture  has  great  potential  for 
supplying  the  world  with  food  and  fiber 
in  a  sustainable  manner.  This 
technology  is  expected  to  increase 
productivity  of  existing  farmlands  while 
reducing  the  negative  environmental 
effects  of  traditional  production 
methods  by  reducing  the  need  for 
antibiotics,  fertilizers,  herbicides, 
hormones,  and  pesticides. 
Biotechnology  may  also  facilitate 
development  of  products  with  improved 
nutritional  and  economic  benefits,  or 
products  with  novel  food,  agriculttiral, 
or  industrial  uses. 

Successful  application  of  this 
technology  to  food  and  agriculture 
requires  a  sufficient  level  of  consumer 
acceptance  of  biotechnology-derived 
products  to  provide  economic  incentive 
to  product  developers.  Consumer 
acceptance  is  currently  affected  by 
doubts  about  biotechnology  in  food  and 
agriculture.  Research  and  education 
focusing  on  reducing  present  and 
predicted  risks  associated  with 
agricultural  biotechnology  will  aid  in 
alleviating  public  concerns. 
Mechanisms  for  increasing  public 
awareness  of  the  benefits,  as  well  as  the 
risks,  of  biotechnology-derived  products 
are  needed  to  provide  consimiers  and 
policymakers  with  the  facts  they  need  to 


make  informed  decisions  about 
production  and  trade  of  biotechnology- 
derived  foods  and  products. 

This  program  area  will  support 
research,  extension,  and  education 
activities  that  address  public  questions 
and  concerns  about  agricultxiral 
biotechnology.  High  priority  will  be 
given  to  projects  that  integrate  these 
three  activities.  Supported  activities 
will  advance  this  goal  by  assessing  and 
reducing  present  and  anticipated  risks 
associated  with  products  derived 
through  biotechnology,  and  by 
maximizing  knowledge  and 
understanding  of  both  risks  and  benefits 
accrued  to  the  public  by  these  products. 

11.1  Effects  Agricultural 
Biotechnology  on  Human,  Animal  and 
Plant  Health.  (For  clarification  of  this 
program  area,  contact  the  Program 
Directors,  Dan  Jones  at  (202)  401-6854; 
email:  ddjones@reeusda.gov;  or  Deborah 
Sheely  at  (202)  401-1924,  e-mail: 
dsheely@reeusda.gov. ) 

Research,  extension,  and  education 
activities  regarding  the  effects  of 
genetically  modified  (GM)  food  on 
human,  animal,  and  plant  health, 
include  but  are  not  limited  to:  (a) 
approaches  for  anticipating,  detecting, 
and  managing  allergenicity  in  new  GM 
products;  (b)  the  role  of  GM  products  in 
the  development  of  antibiotic  resistance; 
(c)  secondary  metabolite  formation  and 
how  this  may  affect  food  and  feed;  (d) 
changes  in  bioavailability  of  essential 
nutrients;  (e)  development  of  new  and 
enhanced  testing  and  evaluation 
methods  of  biologically  modified 
products  that  ensure  human  and  animal 
safety;  (f)  techniques  to  minimize 
movement  of  transgenes  to  non-target 
organisms  or  to  prevent  expression  of 
transgenes  in  non-target  organisms;  (g) 
management  systems  to  slow  the 
evolution  of  resistance  to  transgenic 
protection  against  pests  and  diseases; 
(h)  development  of  experiential  learning 
opportimities  for  students,  academics, 
and  agricultural  professionals  to  study 
the  effects  of  GM  food  and  feed  on 
humans  and  animals;  (i)  development  of 
outreach  programs  to  explain  the  risks 
and  benefits  of  GM  food  and  feed  on 
human  and  animal  health. 

Proposals  involving  genetically 
modified  functional  foods  should  direct 
their  proposals  to  section  12.2 
(Nutritional  Impact  of  Functional 
Foods). 

11.2  Social  and  Economic  Aspects  of 
Agricultural  Biotechnology.  (For 
clarification  of  this  program  aiea, 
contact  the  Program  Directors,  Dan 
Jones  at  (202)  401-6854;  email: 
ddjones@reeusda.gov;  or  Deborah 
Sheely  at  (202)  401-1924,  e-mail: 
dsheely@reeusda.gov.) 
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Agricultural  biotechnology  has 
sparked  debate  on  a  variety  of  topics, 
including:  food  safety;  the  environment; 
trade,  business,  and  economics; 
industry  stnictiu-e  and  consolidation; 
regulatory  sufficiency;  product  labeling; 
and  diverse  value  systems.  Proposals 
should  draw  on  these  debates. 

Projects/programs  that  address  the 
objective  and  perceived  benefits  and 
risks  associated  with  biotechnology 
faced  by  producers,  distributors, 
consumers,  and  the  general  public  are 
encouraged.  Possible  topics  include,  but 
are  not  limited  to:  (a)  effects  of 
biotechnology  on  market  structure  and 
concentration;  (b)  social  and  economic 
consequences  of  limited  germplasm 
access;  (c)  consumer  acceptance  of 
biologically  modified  food  and  feed;  emd 
(d)  family,  community  and  other 
contextual  effects  on  biotechnology- 
related  practices  of  producers, 
distributors,  and  consumers. 

Proposals  in  these  areas  may  include 
research,  extension,  and  education 
efforts  for  producers,  consiuners, 
opinion  leaders,  and  others  on  the  full 
range  of  challenges  and  opportimities 
associated  with  modern  agricultural 
biotechnology.  Such  efforts  should  be 
designed  and  conducted  through 
collaboration  with  partners  such  as 
government,  industry,  imiversities, 
public  interest  and  consumer  groups.  In 
addition,  proposals  appropriate  to  this 
section  may  include  education  programs 
for  students  on  the  history  and 
development  of  biotechnology  in 
agricultine,  including  crop  breeding  to 
modem  gene  insertion  techniques. 
These  programs  should  include 
curricula  that  cover  the  ethics{social 
and  enviroiunental)  behind 
biotechnology  as  well  as  the  potential 
benefits  and  costs  of  genetically 
modified  organisms  and  any  social  and 
institutional  safeguards  that  exist  or  are 
needed  to  protect  the  public  interest. 

3.  Food  Safety  and  the  Role  of  Nutrition 
in  Health  (Program  Area  12.0) 

This  program  area  concentrates 
resovirces  on  two  critical  areas  in 
nutrition:  factors  affecting  food  and 
nutrition  behavior  of  consumers;  and 
the  nutritional  impact  of  functional  and 
designer  foods.  A  third  program  area 
will  fund  research,  extension  and 
education  programs  to  help  producers 
implement  good  agricultural  practices 
for  reducing  microbial  contamination  on 
raw  agricultural  commodities.  A  key 
anticipated  benefit  of  this  initiative  will 
be  to  strengthen  campus-based 
educational  programs  and  to  promote 
the  internationalization  of  research, 
teaching,  and  extension/outreach 


activities  related  to  nutrition  and  food 
safety. 

12.1  Factors  Affecting  Food  and 
Nutrition  Behavior  of  Consumers.  {For 
clarification  of  this  sub-area,  contact  the 
Program  Director,  Etta  Saltos,  at  (202) 
401-5178;  e-mail:  esaltos@reeusda.gov.) 

The  most  fundamental  knowledge  gap 
in  nutrition  research  is  in  imderstanding 
why  people  choose  what  they  choose  to 
eat.  Although  USDA  has  issued  dietary 
guidance  for  consumers  for  over  a 
century  and,  together  with  the 
Department  of  Health  and  Hvunan 
Services,  has  formulated  Federal 
nutrition  policy  in  the  form  of  the 
Dietary  Guidelines  for  Americans  for  20 
years,  we  know  that  many  consumers 
are  not  following  this  guidance. 
According  to  the  Department's  1996 
Healthy  Eating  Index,  a  measure  of  how 
Americans'  diets  fare  in  meeting  the 
recommendations  of  the  Dietary 
Guidelines,  only  12  percent  of 
Americans  have  diets  that  can  be 
classified  as  "good;"  71  percent  have 
diets  that  are  considered  to  "need 
improvement"  and  17  percent  are 
classified  as  having  "poor"  diets. 
Additionally,  the  prevalence  of  obesity 
in  the  United  States  increased  from  1 2 
percent  in  1991  to  18  percent  in  1998. 
USDA  researchers  have  found  that  in 
children  the  risk  of  becoming  obese 
increases  as  family  income  decreases. 
Commiuiity-based  research  on  food 
systems  has  demonstrated  limited  food 
choices  in  low-income  communities  as 
insufficient  resources  limit  grocery 
retail  establishments  in  economically 
deprived  areas.  Food  intake  of  low- 
income  individuals  is  dramatically 
affected  by  environmental  availability  of 
food,  especially  fruits  and  vegetables. 
Food  stamp  recipients  sometimes  have 
difficulty  stretching  food  dollars 
through  the  month,  creating  an 
atmosphere  of  food  insecurity  late  in  the 
month,  affecting  food  choices. 

Food  choice  behavior  is  influenced  by 
a  variety  of  factors  ranging  from 
available  income  to  physiologic  need  to 
societal  standards.  Knowledge  of  how 
these  factors  interact  to  affect  food 
choices  is  limited.  Nutrition  experts 
agree  that  for  nutrition  interventions  to 
be  successful,  they  should  be 
behaviorally-based,  but  the  gaps  in 
knowledge  of  consumer  dietary 
behavior  limits  development  of  such 
interventions.  When  behaviorally-based 
nutrition  interventions  have  been 
implemented,  evaluation  of  the 
outcomes  of  such  interventions  has  been 
limited,  primarily  due  to  lack  of  funds. 

The  goal  of  this  program  is  to  fund 
projects  that  produce  models  of  food 
and  nutrition  behavior,  especially  in  at- 
risk  populations  such  as  older  adults. 


low  income  individuals  and  overweight 
individuals,  and  to  use  such  models  to 
produce  behaviorally-based  nutrition 
intervention  programs. 

This  program  invites  irmovative 
projects  on  consumer  food  and  nutrition 
behavior,  including:  (a)  Research  on 
factors  influencing  dietary  behaviors  of 
at-risk  populations,  including  children 
and  adolescents  (at  home,  in  school,  and 
in  child  care  and  after-school  settings), 
ethnic  minorities,  low-income 
individuals,  overweight  individuals, 
and  older  adults;  (b)  research  on 
behavioral  factors  that  may  contribute  to 
the  development  of  obesity;  (c) 
exploration  and  analysis  of  the  impact 
of  insecine  food  systems  in  low-income 
communities  and  prevalence  of  obesity, 
unhealthy  food  choices,  and  related 
food  behaviors;  (d)  longitudinal  studies 
and  studies  that  use  non-self-report 
methods  to  measure  changes  in  dietary 
behavior;  (e)  multi-disciplinary  studies 
to  examine  current  theory-based  models 
of  behavior  change;  (f)  development  of 
intervention(s)  at  either  the  individual 
or  commimity  level  based  on  one  or  a 
combination  of  these  models;  (g)  use  of 
a  social  marketing  approach  to  target 
nutrition  and  health  messages  that  lead 
to  behavior  changes;  and  (h) 
development  of  innovative  cross- 
training  programs  in  nutrition  and  the 
social  sciences. 

Proposals  dealing  with  health  or 
consumer  acceptance  of  genetically 
modified  organisms/biotechnology 
should  be  directed  to  Program  Area  11.1 
(Effects  of  Agricultural  Biotechnology  on 
Human,  Animal  and  Plant  Health)  or 
11.2  (Social  and  Economic  Aspects  of 
Agricultural  Biotechnology);  proposals 
dealing  with  the  health  aspects  of 
functional  foods  should  be  directed  to 
Program  Ajva  12.2  (Nutritional  Impact 
of  Functional  Foods);  proposals  dealing 
with  consumer  food  handling  behaviors 
should  be  directed  to  existing  CSREES 
programs. 

12.2  Nutritional  Impact  of  Functional 
Foods.  (For  clarification  of  this  sub-area, 
please  contact  the  Program  Directors, 
Ram  Rao  at  (202)  401-4929  or  Melvin 
Mathias  at  (202)  720-4124;  e-mail: 
mmathias@reeusda.gov.) 

Functional  foods  are  fresh  or 
processed  foods  containing  significant 
levels  of  biologically  active  components 
that  might  provide  health  benefits  or 
desirable  physiological  effects  beyond 
basic  nutrition.  Fimctional  food  markets 
are  growing  markedly,  reaching  the 
billions  of  dollars  level  and  consumers 
are  increasingly  willing  to  include 
functional  foods  in  their  diets. 
Considerable  scientific  information 
demonstrates  that  some  food 
components  have  the  potential  health 
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benefits  to  prevent  disease.  Additional 
research  is  necesaary  to  substantiate  the 
claims  of  health  benefits  of  the  food 
components  and  I  unctional  foods. 
Advances  in  food  technology  through 
both  traditional  p  "ocessing 
methodologies,  aiid  genetic  engineering 
of  foods,  have  provided  the  consumer 
with  ever  increasi  ng  food  choices  that 
claim  to  offer  inci  eased  health  benefits 
due  to  selection  ii  i  favor  of  certain 
components. 

The  goal  of  this  program  is  to  foster 
research  and  outr  sach  to  improve 
functional  foods  f  rom  agriculturally 
important  materials.  Collaborative 
international  acti^  ities,  which  may  lead 
to  the  discovery  apd  development  of 
new  functional  fobds,  or  which  improve 
the  prospects  for  !  uch  foods  through 
enhanced  produd  ion  or 
commercialization,  thus  improving  the 
prospects  for  U.S.  agricultural  products, 
are  encouraged.  A  ctivities  that  fully 
integrate  and  encc  impass  the  design  of 
commercially  feasible  functional  foods, 
characterization  of  bioactive 
components,  measurement  of  health 
benefits,  and  conaumer  outreach 
programs  will  be  liven  priority. 
Integration  should  include  a  holistic 
approach  to  developing  functional 
foods,  including  an  analysis  of  impact 
on  the  food  system  and  on  health. 
Applicants  are  strbngly  encouraged  to 
seek  industry  collaboration. 

Examples  of  potential  research, 
extension  and  education  activities 
include,  but  are  not  limited  to:  (a) 
creation  of  foods  tnat  have  increased 
amounts  of  the  beneficial  components 
found  in  fruits,  vegetables,  grains  and 
animal  products;  lb)  interactive  effects 
of  the  bioactive  components  as 
consumed  in  the  i  ood;  (c)  improved 
processes  to  enha  ice  stability  and 
bioavailability  of  1  lioactive  components; 
(d)  the  design  of  fdods  with  acceptable 
sensory  attributes  (e)  the  development 
of  methods  to  moi  litor  the  effectiveness 
of  functional  food  >  on  improving  health 
and  preventing  di  ieases;  (f)  analysis  to 
support  the  issuai  ice  of  regulatory 
guidelines  to  ensu  re  the  safety  and 
efficacy  of  functional  food  products;  and 
(gj  provide  infom  ation  usable  by  and 
readUy  available  to  health  professionals 
and  consumers. 

Proposals  deali  ig  with  genetically 
modified  foods  tb  it  do  not  fit  under  the 
definition  offunc  ional  foods  described 
in  this  section  she  uld  be  directed  to 
Program  Area  11. 1  (Effects  of 
Agricultural  Biote  chnology  on  Human, 
Animal  and  Plant  Health)  or  11.2 
(Social  and  Econc  mic  Aspects  of 
Agricultural  Biote  chnology);  proposals 
dealing  with  cons  imer  choices  of 
functional  foods  )  ?r  health  should  be 


directed  to  Program  Area  12.1  (Factors 
Affecting  Food  and  Nutrition  Behavior 
of  Consumers). 

12.3  Reduction  of  Microbial  Hazards 
on  Raw  Agricultural  Commodities.  (For 
clarification  of  this  sub-area,  contact  the 
Program  Director,  Robin  Huettel,  at 
(202)401-5804;  e-mail: 
rhuettel@reeusda.gov.) 

Under  the  President's  "Initiative  to 
Ensure  the  Safety  of  Imported  and 
Domestic  Foods,"  October  1997, 
guidelines  were  developed  to  aid  in  the 
reduction  of  microbial  food  safety 
hazards  through  good  agricultural 
practices,  including  growing, 
harvesting,  washing,  sorting,  packing, 
and  transporting  of  fruit  and  vegetables 
that  are  generally  consumed  raw.  A 
"Guide  to  Minimize  Microbial  Food 
Safety  Hazards  for  Fresh  Fruit  and 
Vegetables"  was  issued  by  the  U.S. 
Department  of  Health  and  Human 
Services,  Food  and  Drug 
Administration,  October  1998.  In  order 
to  help  the  growers  and  producers 
implement  these  good  agricultiire 
practices,  specific  areas  for  research, 
education  and  extension  programs  are 
needed  for  on-farm  food  safety  for 
reducing  microbial  contamination  of 
raw  agricultural  commodities. 

The  goal  of  this  program  is  to  support 
projects  that  address  minimizing 
microbial  hazards  during  all  aspects  of 
pre-harvest  production.  Activities  that 
integrate  research,  extension,  and 
education  activities  that  will  eventually 
aid  the  grower/producer  by  providing 
management  strategies  for  microbial 
hazards  in  raw  or  minimally  processed 
fruits  and  vegetables  will  be  given     , 
priority.  The  research  needs  are 
necessary  for  the  development  of 
education  programs,  materials,  and 
resources  for  education  and  outreach  to 
growers  and  producers  of  raw  or 
minimally  processed  fruits  and 
vegetables.  Information  and  practical 
skills  related  to  the  appropriate 
management  strategies  must  be 
transferred  to  growers  and  producers 
through  effective  food  safety  education 
and  outreach  for  the  implementation  of 
good  agricultural  practices. 

Examples  of  potential  research, 
extension,  and  education  activities 
include  but  are  not  limited  to:  (a) 
Research  on  the  macro  and  micro 
environments  that  microbes  inhabit, 
such  as  biofilm  formation  and  pathogen 
attachment;  (b)  breeding  of  resistant 
cultivars  that  would  reduce  the 
likelihood  of  contamination  by 
pathogens  by  changing  surface 
conditions;  (c)  understanding  the 
competitiveness,  antagonistic,  and 
symbiotic  interactions  between 
pathogens  and  natural  flora  on  produce; 


(d)  investigation  of  efficacy  of  rinse  and 
wash  procedures  to  reduce  pathogens  in 
surface  treatments;  (e)  determination  of 
bacterial  stress  responses  to  stimuli, 
such  as  cold,  heat,  pH  and  disinfectants; 
(f)  reduction  or  elimination  of  pathogens 
from  compost,  prevention  of  re- 
contamination  of  properly  treated 
compost;  (g)  defining  physiological  or 
genetic  mechanisms  that  microbes 
utilize  to  become  resistant  to  traditional 
food  safety  barriers,  including 
development,  amplification,  and 
maintenance  of  resistance;  (h) 
understanding  mechanisms  to  reduce  or 
prevent  pathogen  contamination  during 
transport  such  as  the  use  of  controlled 
atmospheres  and  temperature  control; 
(i)  development  of  a  higher  education 
program  that  would  provide  the 
knowledge  needed  by  crop  consultants 
and  other  professionals  in  recognizing 
potential  microbial  hazards  in  grower/ 
production  fields,  developing  mitigation 
strategies  for  reduction  of  microbial 
hazards  in  field  and  processing,  and 
designing  handling  and  processing 
technologies  to  prevent  contaminants  in 
raw  or  minimally  processed  agriculture 
commodities;  (j)  educational  research 
focusing  on  the  development  of 
education  methodologies  that  promote 
on-farm  adoption  and  use  of  safe 
management  strategies  for  minimizing 
microbial  hazards  associated  with  raw 
or  minimally  processed  agricultural 
commodities;  (k)  educational  research 
focusing  on  the  development  and 
implementation  of  education  and 
outreach  programs  incorporating  safe 
management  strategies  for  domestic  and 
international  growers  and  producers  of 
raw  or  minimally  processed  agricultural 
commodities. 

Proposals  on  the  pathogens 
associated  with  animal  manure  and 
transport  of  contaminants  associated 
with  animal  manure  should  be  directed 
to  Program  Area  14.3  (Animal  Manure 
Management). 

4.  New  Uses  for  Agricultural  Products 
(Program  Area  13.0) 

(For  clarification  of  this  program  area, 
contact  the  Program  Director,  Carmella 
Bailey,  at  (202)-401-6443;  e-mail: 
cbailey@reeusda.gov.) 

The  goal  of  this  program  area  is  to 
provide  for  research,  extension,  and 
education  activities  that  enhance  the 
competitive  value,  find  new  uses  for,  or 
establish  entirely  new  non-food 
agricultural  and  forestry  products, 
primarily  biomass  fuel  sources  and 
biobased  industrial  products  that  can 
replace  petroleum-based  fuels  and 
products.  Renewable  carbon  from  plants 
to  replace  limited  fossil-based  carbon 
from  petroleiun  has  the  potential  to 
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provide  additional  farm  income  for 
producers,  and  enhance  conservation 
benefits  on  marginal  land.  This  program 
area  is  intended  to  support  Executive 
Order  13134,  Promoting  Biobased 
Products  and  Bioenergy,  which  calls  for 
expanded  public  investment  in  research 
and  development  for  biomass 
production  and  conversion  for  energy 
and  chemicals,  and  Executive  Order 
13101,  Federal  Acquisition,  Recycling, 
and  Waste  Prevention,  which  creates  a 
market  pull  for  bioenergy  and  biobased 
products.  Further,  these  efforts  address 
the  issues  of  resource  depletion  and 
environmental  degradation,  while 
building  new  markets  for  agriculture. 

A  systems-based  approach  is  required 
to  accomplish  the  goals  of  this  program 
area,  which  encompasses:  (a)  the 
development  of  crop  varieties  for 
biomass  fuel  uses  and  for  raw  materials 
for  industrial  products;  (b)  management 
techniques  for  incorporating  industrial 
crops  into  existing  cropping  systems;  (c) 
processing  biomass;  (d)  product 
development;  (e)  test  and  evaluation;  (f) 
demonstration  of  final  product(s);  (g) 
life  cycle  cost  evaluation  of  final 
product(s);  and  (h)  establishing 
marketing  networks.  Accordingly, 
integration  of  these  activities  to  the 
maximum  extent  practicable,  are 
strongly  encouraged.  A  systems-based 
approach  is  expected  to  accelerate 
research  and  development  and  to  result 
in  measurable  outcomes,  i.e.  increased 
production  and  use  of  biofuels  and 
biobased  products. 

hi  addition,  this  initiative  strongly 
encourages  research,  extension  and 
education  activities  that  explicitly 
recognize,  account  for,  and  enhance  the 
interaction  among  growers,  processors, 
manufactvu-ers,  markets  and  the 
community.  To  increase  profitability  at 
the  farm  gate,  applicants  are  encouraged 
to  develop  proposals  which  include 
post-harvest  processing  and 
manufacturing  activities  at  the  local 
level.  To  facilitate  technology  transfer 
and  marketing  of  products,  the  product 
demonstration  phase  should  be  of 
sufficient  size  to  generate  data  for  the 
proposer  to  conduct  a  life  cycle  cost 
evaluation  that  includes  product 
performance  data,  environmental 
attributes,  as  described  in  EPA's 
Guidelines  for  Environmentally 
Preferable  Purchasing,  and  social 
impacts  as  appropriate  [e.g.  impact  on 
economic  development  in  the 
community). 

To  the  extent  possible,  proposers  are 
encouraged  to  incorporate  instruction  or 
other  classroom-associated  activities 
which  strengthen  students'  knowledge 
and  skill  in  the  discovery,  production 
and/or  commercialization  phases  of  new 


and  alternative  use  systems.  Similarly, 
proposers  are  encoiu-aged  to  incorporate 
collaborative  international  activities 
which  may  lead  to  the  discovery  of  new 
or  alternative  uses,  or  which  improve 
the  prospects  for  those  uses  through 
enhanced  production  or 
commercialization,  thus  improving  the 
prospects  for  U.S.  farmers  in  the  global 
market. 

5.  Natiiral  Resource  Management, 
Including  Precision  Agriculture 
(Program  Area  14.0) 

Successful  management  of  natural 
resources  in  an  agricultural  landscape 
should  address  environmental  integrity, 
quality  of  life,  and  economic  viability. 
Unfortimately,  the  interaction  of  these 
three  conflicting  concepts  often  does  not 
result  in  an  overall  sustainable  system. 
The  purpose  of  this  program  area  is  to 
address  how  best  to  integrate  the  needs 
of  production  agriculture,  the 
environment,  and  society,  such  that  an 
acceptable  sustainable  system  results. 

This  program  area  will  focus  on  key 
environmental  problems  that  are  best 
addressed  using  a  holistic  systems 
approach.  Priority  will  be  given  to 
proposals  that  explicitly  address  the 
interaction  among  production,  the 
environment,  and  the  well-being  of 
producers  and  the  general  public. 
Preference  will  also  be  given  to  multi- 
state,  multi-institutional,  and  multi- 
disciplinary  projects.  The  emerging 
agricultural  and  natural  resource  issues 
to  be  addressed  include:  system-wide 
management  of  natural  resources, 
particulary  involving  small  and  mid- 
sized tracts  of  privately  owned  land 
within  a  defined  geographic  area 
(watershed  or  eco-region); 
encroachment  and  subsequent 
environmental  impact  of  invasive  native 
and  non-native  species  (all  taxa); 
conservation  of  biodiversity;  animal 
waste  management;  and  development 
and  evaluation  of  precision  technologies 
for  efficient  and  sustainable  production 
and  harvesting  of  agricultural  and 
natural  resources. 

14.1     Alternative  Natural  Resource 
Management  Practices  for  Private 
Lands.  (For  further  information 
concerning  this  program  sub-area, 
contact  the  Program  Director,  Larry 
Biles,  at  (202)  401-4926;  e-mail: 
lbiles@reeusda.gov.) 

As  the  world's  population  increases, 
the  demands  for  delivery  of  natural 
resource  goods  and  services  will  also 
increase.  In  addition,  there  is  an 
increasing  demand  for  diversity  in  the 
commodities  being  produced  and  an 
increased  recognition  that  such 
production  changes  must  be 
accomplished  without  adversely 


impacting  our  capacity  to  ensure  the 
delivery  of  goods,  services  and  a  healthy 
environment  to  futiue  generations. 

This  program  will  support  integrated 
projects  on  the  development  of  natural 
resource  management  systems 
(including  forest,  range,  aquatic  and 
wildlife)  that  improve  oiir  capacity  to 
support  natural  resources.  Proposals 
should  present  a  scientific  framework 
that  qualitatively  and  quantitatively 
links  production  practices,  societal 
preferences,  demographics,  and 
economic  needs  to  the  impacts  on 
natural  resources.  Preference  will  be 
given  to  proposals  that  demonstrate  the 
active  participation  of  the  user 
commimity  that  is  expected  to  benefit. 
Proposals  should  include  a  plan  for 
coordination  among  scientists,  state  and 
federal  agencies,  commodity 
organizations,  environmental  groups, 
and  producers  to  deal  with  the 
integrated  ecological,  technological, 
economic,  social  and  environmental 
issues  in  a  specified  geographic  region. 

This  sub-area  of  the  initiative  is 
intended  to  provide  the  research, 
extension  and  education  information 
needed  to  support  the  management 
needs  of  the  small  and  mid-sized 
aquatic,  range,  wildlife,  and  forest 
systems  owners  and  managers.  Projects 
should  address  management  practices 
and  technologies  that  will  increase  the 
opportunities  for  the  small  to  mid-sized 
manager  to  operate  profitable 
enterprises  that  respond  to  the  demands 
for:  (a)  Alternative  natural  resources 
production,  (b)  sustainable  forestry 
certification,  (c)  agroforestry,  (d) 
invasive  species  management  across 
multiple  ownerships,  (e)  wildlife 
control  and  management,  (f)  nutrient 
management,  (g)  maintaining  or 
enhancing  biodiversity  and  ecosystem 
integrity,  including  restoration  of 
species  and  ecosystems,  (h)  coping  with 
the  demands  imposed  by  environmental 
and  regulatory  requirements  within  the 
increasingly  mixed  distribution  of 
urban,  rural,  and  wildlands 
management  systems,  (i)  development 
and  enhancement  of  decision  support 
tools  linking  regional  databases  with 
remote  sensing  technologies  (with 
suitable  resolution  for  use  by  the 
targeted  user  communities)  and 
management  options;  and  (j)  training 
programs  to  enhance  success  and 
adoption  of  regionally-appropriate 
practices. 

Proposals  submitted  to  this  sub-area 
will  enhance  our  capacity  to  integrate 
regionally  appropriate  data  and 
information  to  increase  long-term,  site- 
specific,  and  whole  system  efficiencies 
and  profitability  while  both  minimizing 
unintended  impacts  on  natural 
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species.  It  is  critical  that  proposals  take 
a  problem-solving  approach  to 
management  of  invasive  species.  This 
program  will  consider  projects  that 
address  aspects  of  invasive  species  from 
discovery  of  novel  means  to  detect, 
monitor,  and  manage  invasive  species  to 
outreach  and  education  activities  that 
promote  public  awareness  of  invasive 
species.  Proposals  may  address  the 
prevention  of  introductions,  as  well  as, 
the  detection,  monitoring,  or 
management  of  existing  invasive 
species.  Proposals  that  develop 
mitigation  plans  to  restore  the 
biodiversity  of  native  species  and 
habitats  negatively  affected  by  invasive 
species  are  also  encouraged.  A  high 
priority  will  be  placed  on  proposals  that 
include  (a)  multiple  states,  multiple 
disciplines  and  multiple  institutions,  (b) 
research,  extension,  or  education 
components,  or  (c)  both.  Proposals  will 
be  considered  that  include  partnerships 
with  state  and  local  organizations  to 
address  extension  and  educational 
needs  for  regional  invasive  species 
problems.  One  of  the  key  elements  of 
the  proposal  should  consider  how  the 
approaches  taken  address  the  problem 
of  a  specific  invasive  species  or  group 
of  species. 

Taxa  of  invasive  species  that  are 
considered  in  this  program  include 
animal,  plant,  and  microbial  species 
that  affect  the  biodiversity  of  terrestrial 
and  aquatic  ecosystems,  in  agricultural, 
urban,  or  forest  systems.  Proposals 
submitted  to  this  program  could 
include,  but  are  not  limited  to,  projects 
that:  (a)  develop  planning  and 
communication  strategies  to  encourage 
action  on  invasive  species  (these 
activities  could  be  at  several  levels 
ranging  from  local  to  national  scales); 
fb)  evaluate  and  communicate  the  risks 
associated  with  invasive  species 
introductions;  (c)  formulate  strategies  to 
prevent  the  introduction  of  invasive 
species;  (d)  develop  and  implement 
management  systems  to  facilitate  the 
early  detection,  monitoring,  eradication, 
containment,  or  control  of  invasive 
species  (particularly  those  cropping 
systems  impacted  by  implementation  of 
the  Food  Quality  and  Protection  Act);  or 
(e)  provide  and  implement  strategies  to 
restore  biodiversity  of  native  species 
and  habitat  condition. 

Proposals  addressing  restoration  of 
specific  habitats,  communities,  and 
ecosystems  associated  with  privately- 
owned  small-midsized  forests, 
grasslands,  wetlands,  or  riparian  areas 
should  submit  to  Program  Area  14.1 
(Alternative  Natural  Resource 
Management  Practices  for  Private 
Lands). 


14.3    Animal  Manure  Management. 
(For  further  information  on  this  program 
sub-area,  contact  the  Program  Director, 
Richard  Hegg  at  (202)  401-6550;  e-mail: 
rheBg@reeusda.gov.) 

There  is  a  great  deal  of  public 
pressure  to  prevent  the  degradation  of 
air,  soil,  and  water  resources  by  food 
animal  production  systems  and  to 
protect  the  ecological  integrity  of  forest, 
rangeland,  cropland,  aquatic,  estuarine, 
and  marine  systems.  Proper 
management  of  manure  resulting  from 
these  production  systems  is  one  of  the 
most  critical  issues  facing  the  food 
animal  industry.  Animal  feeding 
operations  vary  by  region,  species,  size 
and  management  system,  so  that  each 
operation  is  site-specific  and  must  be 
managed  accordingly.  Physical, 
chemical  and/or  biological  treatment 
techniques  may  be  used  to  reduce  the 
pollution  potential  of  animal  manure. 
Regulation  of  animal  feeding  operations 
at  the  local,  state  and  federal  level  is 
undergoing  rapid  change. 

Proposals  for  this  section  will  support 
integrated  research,  education  and 
extension  on  regional  systems  that  will 
ultimately  reduce  adverse 
environmental  and  human  health 
impacts  of  animal  manure.  Proposals 
will  be  considered  that  develop  and 
evaluate  manure  management  practices 
using  soils,  wetlands,  riparian  zones, 
and  treatment  systems  for  the  protection 
of  natural  resources.  Proposals  taking  a 
watershed,  landscape-scale  approach 
are  encouraged  and  could  include  the 
transport  and  fate  of  nutrients  and/or 
pathogens  from  animal  manure  through 
air,  water  and  soil.  The  incorporation  of 
comprehensive  nutrient  management 
planning  in  educational  programs  is 
encouraged,  as  is  the  development  of 
partnerships  with  already  established 
waste  management  centers  (e.g.,  the 
National  Center  for  Manure  and  Animal 
Waste  Management). 

Topic  areas  that  this  program  sub-area 
will  consider  include:  (a)  Development 
of  rates  and  methods  of  land  application 
of  manure  that  are  most  suitable  for  a 
given  watershed;  (b)  determination  of 
the  effects  of  animal  nutrition  on 
manure  content  and  quality,  and 
extension  of  this  knowledge  to 
producers  who  may  in  turn  modify  their 
feed;  (c)  determination  and  prediction  of 
odor,  gas  and  particulate  matter  impacts 
on  the  atmosphere  and  society,  and 
development  of  management  strategies 
to  alleviate  such  impacts;  (d) 
understanding  and  predicting  source, 
delivery  and  fate  of  pathogens  as  well  as 
transferring  this  information  to  the 
general  public  to  address  concerns  or 
inform  them  of  potential  health  hazards; 
(e)  resolving  community  and  regulatory 
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concerns  about  siting,  health  and 
economic  issues;  (f)  determination  of 
water  quahty  impacts  of  nutrients, 
pathogens,  and  other  waste  products, 
and  the  development  of  strategies  to 
reduce  such  impacts,  and  the 
development  of  programs  to  educate  the 
public  on  such  water  quality  issues;  (g) 
development  and  implementation  of 
alternative  waste  treatment 
technologies;  (h)  development  and 
marketing  of  value-added  products  from 
animal  waste;  (i)  determination  of  the 
transport  of  antibiotics  and/or  endocrine 
disrupters  (hormones)  in  the 
environment  and  their  potential  effects 
on  the  environment;  and  (j) 
development  of  alternative  animal 
production  systems. 

Proposals  should  address  one  or  more 
of  the  following  animal  groups:  swine, 
dairy,  beef,  poultry  or  aquacultiire. 

14.4    Application  of  Precision 
Technologies.  (For  further  information 
on  this  Program  Area,  contact  the 
Program  Directors,  Preston  Jones  at 
(202)  401-1990;  e-mail: 
jpjones@reeusda.gov;  or  Maiurice  Horton 
at  (202)  401-4504;  e-mail: 
mhorton@reeusda.gov). 

Precision  technologies  can  be 
valuable  tools  if  their  applicability  to 
agriculture  and  natiu-al  resource 
management  can  be  demonstrated  and 
then  adopted.  Precision  technologies 
range  from  defining  simple  field 
management  zones  to  complex 
integration  of  multiple  datasets  with  the 
goal  of  making  production  and 
harvesting  more  efficient  and 
sustainable.  Field-scale  management 
using  precision  technologies  is  needed 
to  address  spatial  and  temporal 
variability  that  limits  the  efficient  use  of 
inputs.  Farmers,  ranchers,  and  natiu-al 
resource  managers  need  tools  like 
decision  support  systems  and  sensors  in 
their  work  places  that  quantify  complex 
interactions  between  profitability  and 
the  natural  resource  base. 
Multidisciplinary  partnerships  with 
industry,  producers,  and  the  research/ 
education  community  are  encouraged 
because  of  the  lack  of  understanding  in 
the  decision-making  process  and  the 
high  cost  of  doing  field-scale  research. 
Partnerships  with  other  Federal 
agencies,  such  as  NASA,  and 
partnerships  addressing  the  needs  of 
small  and  medium-sized  farms,  are 
encouraged. 

Proposals  submitted  to  this  section 
will  enhance  the  Nation's  capacity  to 
integrate  site-specific  and  whole  system 
efficiency  and  profitability  while 
minimizing  deleterious  impacts  on 
natural  resources  and  the  environment. 
Proposals  are  solicited  from,  but  not 
limited  to,  the  following  areas:  (a)  Site- 


specific  yield  prediction  and  resoiuce 
management  based  on  an  improved 
imderstanding  of  how  soils,  water, 
nutrients,  chmate,  landscapes,  crops 
and  other  natural  resources  interact  to 
influence  productivity;  (b)  decision 
support  systems  for  complex  soil,  crop, 
pest,  landscape,  irrigation  and  natural 
resource  management  interactions  that 
integrate  spatial  and  temporal 
variability;  (c)  Assessment  of  user  needs 
and  development  of  scientific 
capabilities,  economic  and 
environmental  cost -benefit  analysis,  and 
documentation  of  adoption  of  precision 
technologies  by  the  user  community;  (d) 
sensing  of  natural  resource  properties, 
using  both  ground-based  and  remote 
technologies,  and  other  precision 
technology  applications  based  on  user 
needs;  and  (e)  training  of  competent  and 
skilled  professionals  to  transfer 
precision  technology  to  the  user 
commimity. 

Each  proposal  should  clearly  indicate 
the  scope  of  the  management  system  for 
which  applications  are  being  developed 
and  evaluated.  Decision  support 
proposals  should  include  a  clear  plan 
for  evaluating  the  suitability  (feasibility, 
efficacy,  profitability,  required 
infrastructure,  and  adoption  strategies) 
of  technologies  proposed  for  operations 
of  specified  scope.  Proposals  should 
include  a  plan  for  the  propagation  of  the 
databases  developed  or  for  the 
maintenance  and  training  necessary  for 
sensor  and  decision  support  tool  use. 

5.  Farm  Efficiency  and  Profitability 
(Program  Area  15.0) 

(For  clarification  of  this  program  area, 
contact  the  Program  Director,  Don  West, 
at  (202)  720-5633;  e-mail: 
dwest(freeusda.gov;  or  Denis  Ebodaghe, 
at  (202)  401^385;  e-mail: 
debodaghe@reeusda.gov.) 

Dramatic  changes  in  the  global 
agricultxu-al  environment  and  in 
domestic  farm  programs  have  created 
new  challenges  for  U.S.  farmers  as  thev 
strive  to  maintain  the  efficiency  and 
profitability  of  their  operations  and  the 
financial  viability  of  their  families  and 
communities.  This  program  emphasizes 
the  use  of  existing  data  and  emerging 
information  to  synthesize  and  deliver 
knowledge  that  improves  profitability 
for  families  operating  small  and 
mediiun-sized  farms.  Proposals  that 
address  the  concerns  of  family-owTied 
farms  with  limited  financial  resources 
will  be  given  priority.  Proposals  should 
indicate  how  target  audiences  will 
benefit  from  the  proposed  programs/ 
projects. 

All  proposals  submitted  to  this 
program  area  will  undergo  a  peer  review 
in  which  the  efficiency  and  profitability 


of  small  and  medium-sized  farms  is  the  • 
most  important  criterion.  New 
partnerships  and  new  administrative 
mechanisms  that  involve  universities, 
industry,  profit/non-profit  organizations 
and/or  community  colleges  are  also 
important  criteria.  Consideration  will  be 
given  to  system  approaches  useful  in 
meeting  the  production,  marketing, 
capital  and  human  resource  needs 
associated  with  dairy,  livestock,  crop 
and  other  commodity  operations.  This 
priority  area  recognizes  linkages  with 
natural  resources  and  envirorunental 
issues  and  the  importance  of 
strengthening  the  financial  viability  of 
farm  operations,  families,  and 
communities.  Such  proposals  should 
provide  information  on  the  connections 
between  the  sustainability  of  small  and 
medium-sized  farms  and  the  viability  of 
their  communities  as  well  as  linkages 
with  natural  resources  and 
environmental  issues. 

Projects  that  utilize  a  systems 
approach  and  are  national  or  regional  in 
scope  are  encouraged  as  are  those  that 
incorporate  research,  extension,  and 
educational  functions.  Proposals  that 
incorporate  farmer  input  in  problem 
identification  and  have  high  scientific 
merit  in  project  design,  methodology 
and  analytical  procedures  will  be  given 
priority.  Appropriate  innovative 
methodologies  are  encouraged, 
including  those  that  make  use  of 
electronic  technology  in  delivery  of 
extension  and  formal  education 
programs.  Applicants  with  a  strong 
track  record  of  working  with  owners 
and  managers  of  small  and  medium- 
sized  farms  are  encouraged  to  apply. 

Applicants  are  encouraged  to  submit 
research,  extension,  or  education 
proposals  that  address  one  or  more  of 
the  following  areas:  (a)  development  of 
management  (e.g.,  pest,  crop,  animal, 
nutrient,  economic)  and  marketing 
systems  that  improve  efficiency  and 
profitability,  including  the  reduction  of 
capital  and  input  costs  or  the 
diversification  of  crop  and  livestock 
enterprises;  (b)  development  of  effective 
marketing  programs,  including  the  use 
of  farmers'  markets,  community- 
supported  agriculture,  marketing  to 
restaurants  and  schools,  cooperative 
approaches  to  use  of  inputs  and 
marketing,  organic  production  and 
marketing,  Internet  marketing,  global 
markets,  and  agritourism:  (c) 
development  of  farm-based  value-added 
processing  and  new  high-return 
production  and  marketing  niches:  (d) 
development  of  improved  methods  of 
managing  risks  faced  by  farmers  and 
ranchers,  including  production  risks 
(enterprise  diversification,  crop 
insurance,  contract  production. 
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cropping  systems  <  t  risk  from 
implementation  of  the  Food  Quality  and 
Protection  Act.  an<  new  management 
systems),  marketin  i  risks  (marketing 
plans  and  tools),  fi  lancial  risk  (financial 
and  investment  analysis,  family  living 
costs  and  financial  security),  legal  issues 
(contracts  and  env  ronmental  liability), 
and  human  resouri  :e  issues  (labor 
availability,  occup  Jtional  health  and 
safety,  managing  p  sople,  and  estate 
planning);  (e)  deve  opment  of  programs/ 
projects  that  imprc  ve  access  to 
knowledge  and  decision-making  tools. 
Examples  include  jroduction  decision 
tools,  formal  and  ii  iformal  education  in 
entrepreneurship,  )usiness  plaiming 
and  marketing  for  i  lew  or  modified 
enterprises,  and  faim  and  family 
financial  planning  and  management. 
Access  should  alio  iv  producers  to 
increase  options  fa  r  farm  efficiency  and 
profitability  in  regi  onal  and  local 
economies,  includ  ng  planning  and 
building  communi  y  support;  (f) 
development  of  pr(  (grams/projects  that 
improve  access  to  iind  management  of 
financial  resources ,  including  physical 
and  production  ca|  lital,  financial 
services,  innovativ ;  investment  capital 
strategies,  human  ( apital  (including 
availability  and  eff  jctive  management  of 
labor),  and  infr^str  icture  and  social 
capital  (communit; '  resources  and 
institutions);  and  (; ;)  development  of 
programs/projects  hat  improve  access 
to  and  managemen :  of  environmental 
resources,  includir  g  maintenance  of 
environmental  qua  ity  and  conservation 
issues. 

iti  on  of  I 


Part  III — Preparal 


11  ig 


A.  Program  Applic  it  ion  Materials 

Program  applical  ion  materials  are 
available  at  our  wepsite 
(www.reeusda.gov 
have  access  to  our 
trouble  download 
contact  the  Proposal 
Office  of  Extramural 
CSREES  at  (202) 
calling  the  Proposa  I 
please  indicate  tha 
forms  for  IFAFS 
also  be  requested 
sending  a  message 
mailing  address 
number  to  psb@ree  usda 
you  want  a  copy  of 
Description  and 
(orange  book)  for 
Initiative  on  Futuri 
Food  Systems  (IFA " 


T  lese 


via 


(ndt 


ap  dI 
tie 


B.  Content  of  Propttsals 

1.  General 

The  proposal  sh(  uld 
guidelines,  enablin  i 


'  a  Proposal 


IFAFS).  If  you  do  not 
veb  page  or  have 
material,  you  may 
Services  Unit, 
Programs,  USDA/ 
-5048.  When 
Services  Unit, 
you  are  requesting 
materials  may 
Internet  by 
with  your  name, 
e-mail)  and  phone 
.gov.  State  that 
the  Program 
ication  materials 
Fiscal  Year  2000 
Agriculture  and 
fS). 


follow  these 
reviewers  to  more 


easily  evaluate  the  merits  of  each 
proposal  in  a  systematic,  consistent 
fashion: 

(a)  The  proposal  should  be  prepared 
on  only  one  side  of  the  page  using 
standard  size  (8  V2"  x  11")  white  paper, 
one  inch  margins,  typed  or  word 
processed  using  no  type  smaller  than  12 
point  font,  and  single  or  double  spaced. 
Use  an  easily  readable  font  face  (e.g., 
Geneva,  Helvetica,  Times  Roman). 

(b)  Each  page  of  the  proposal, 
including  the  Project  Summary,  budget 
pages,  required  forms,  and  any 
appendices,  should  be  numbered 
sequentially. 

(c)  The  proposal  should  be  stapled  in 
the  upper  left-hand  corner.  Do  not  bind. 
An  original  and  14  copies  (15  total) 
must  be  submitted  in  one  package,  along 
with  10  copies  of  the  "Project 
Sununary"  as  a  separate  attachment. 

(d)  If  applicable,  proposals  should 
include  original  illustrations 
(photographs,  color  prints,  etc.)  in  all 
copies  of  the  proposal  to  prevent  loss  of 
meaning  through  poor  quality 
reproduction. 

Small  or  mid-sized  institutions:  An 
academic  institution  is  eligible  as  small 
or  mid-sized  if  the  institution  is  under 
15,000  in  total  enrollment  (including 
part-time  students)  and  is  not  listed  in 
Appendix  A  (Most  successful 
Universities  and  Colleges  for  Receiving 
Federal  and/or  National  Research 
Initiative  Funds.) 

2.  Cover  Page 

Each  copy  of  each  grant  proposal 
must  contain  an  "Application  for 
Funding",  Form  CSREES-661.  One  copy 
of  the  application,  preferably  the 
original,  must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  principal 
investigator(s)/project  director(s)(PI/PD) 
and  the  authorized  organizational 
representative  who  possesses  the 
necessary  authority  to  commit  the 
organization's  time  and  other  relevant 
resources  to  the  project.  Any  proposed 
PI/PD  or  co-PI/PD  whose  signatiire  does 
not  appear  on  Form  CSREES-661  will 
not  be  listed  on  any  resulting  grant 
award.  Complete  both  signature  blocks 
located  at  the  bottom  of  the 
"Application  for  Funding"  form. 

Form  CSREES-661  serves  as  a  source 
document  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  completed  accurately.  The  following 
items  are  highlighted  as  having  a  high 
potential  for  errors  or 
misinterpretations: 

(a)  Title  of  Project  (Block  6).  The  title 
of  the  project  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
thrust  of  the  effort  being  proposed. 
Project  titles  are  read  by  a  variety  of 


nonscientific  people;  therefore,  highly 
technical  words  or  phraseology  should 
be  avoided  where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of,"  "research  on," 
"education  for,"  or  "outreach  that" 
should  not  be  used. 

(b)  Program  to  Which  You  Are 
Applying  (Block  7).  "IFAFS". 

(c)  Program  Area  and  Number  (Block 
8).  The  name  of  the  program 
component,  e.g.  Plant  Genome,  10.1  or 
Behavior  of  Food  Choice,  12.1.  should 
be  inserted  in  this  block. 

(d)  Type  of  Award  Request  (Block  13). 
Check  the  block  for  "new." 

(e)  Principal  Investigator(s)/Project 
Director(s)  (PI/PD)  (Block  15).  The 
designation  of  excessive  numbers  of  co- 
PI/PD's  creates  problems  during  final 
review  and  award  processing.  Listing 
multiple  co-PI/PDs,  beyond  those 
required  for  genuine  collaboration,  is 
therefore  discouraged.  Note  that 
providing  a  Social  Security  Niunber  is 
voluntary,  but  is  an  integral  part  of  the 
CSREES  information  system  and  will 
assist  in  the  processing  of  the  proposal. 

(f)  Type  of  Performing  Organization 
(Block  18).  A  check  should  be  placed  in 
the  box  beside  the  type  of  organization 
which  actually  will  carry  out  the  effort. 
For  example,  if  the  proposal  is  being 
submitted  by  an  1862  Land-Grant 
institution  but  the  work  will  be 
performed  in  a  department,  laboratory, 
or  other  organizational  unit  of  an 
agricultural  experiment  station,  box 
"03"  should  be  checked.  If  portions  of 
the  effort  are  to  be  performed  in  several 
departments,  check  the  box  that  applies 
to  the  individual  listed  as  PI/PD  #1  in 
Block  15.a. 

(g)  Other  Possible  Sponsors  (Block 
22).  List  the  names  or  acronyms  of  all 
other  public  or  private  sponsors 
including  other  agencies  within  USDA 
and  other  programs  funded  by  CSREES 
to  whom  your  application  has  been  or 
might  be  sent.  In  the  event  you  decide 
to  send  your  application  to  another 
organization  or  agency  at  a  later  date, 
you  must  inform  the  identified  CSREES 
Program  Director  as  soon  as  practicable. 
Submitting  your  proposal  to  other 
potential  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  duplicate 
support  for  the  same  project  will  not  be 
provided.  Complete  the  "Application 
for  Funding,"  Form  CSREES-661,  in  its 
entirety. 

(h)  One  copy  of  the  "Application  for 
Funding"  form  must  contain  the 
signatures  (in  ink)  of  the  PI/PDs  and 
authorized  organizational  representative 
for  the  applicant  organization. 
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3.  Table  of  Contents 

For  consistency  and  ease  in  locating 
information,  each  proposal  must  contain 
a  detailed  Table  of  Contents  just  after 
the  cover  page.  The  Table  of  Contents 
should  contain  page  numbers  for  each 
component  of  the  proposal.  Page 
numbers  should  begin  with  the  first 
page  of  the  Project  Description. 

4.  Project  Summary 

The  proposal  must  contain  a  Project 
Summary  of  250  words  or  less  on  a 
separate  page  which  should  be  placed 
immediately  after  the  Table  of  Contents 
and  should  not  be  numbered.  The 
names  and  institutions  of  all  PI/PDs  and 
co-PI/PDs  should  be  listed  on  this  form, 
in  addition  to  the  title  of  the  project. 
The  summary  should  be  a  self- 
contained,  specific  description  of  the 
activity  to  be  undertaken  and  should 
focus  on:  overall  project  goal(s)  and 
supporting  objectives;  plans  to 
accomplish  the  project  goal(s);  and 
relevance  of  the  project  to  IFAFS  goals 
and  to  U.S.  agriculture.  The  importance 
of  a  concise,  informative  Project 
Summary  cannot  be  overemphasized.  If 
the  lead  institution  is  eligible  as  a  small 
or  mid-sized  institution  as  defined  in 
Part  I C,  Definitions,  of  this  document, 
include  a  separate  sentence  on  the 
Project  Summary  page  indicating  that 
the  institution  is  "eligible  for  small  and 
mid-sized  consideration." 

5.  Project  Description 

The  written  text  may  not  exceed  15 
single-  or  double  spaced  pages  of 
written  text  for  standard  proposals  and 
20  single-  or  double-spaced  pages  for 
Consortia  proposals  including  figures 
and  tables,  but  excluding  citations. 

Standard  Proposals.  Each  standard 
proposal's  Project  Description  should 
contain  the  following: 

a.  Introduction — A  clear  statement  of 
the  long-term  goal(s)  and  supporting 
objectives  of  the  proposed  activities 
should  be  included.  Summarize  the 
body  of  knowledge  which  substantiates 
the  need  for  the  proposed  project. 
Describe  ongoing  or  recently  completed 
significant  activities  related  to  the 
proposed  project  including  the  work  of 
key  project  personnel.  Preliminary  data/ 
information  pertinent  to  the  proposed 
project  should  be  included; 

b.  Relevance  and  significance — The 
objectives'  specific  relationship  to  the 
goals  of  the  IFAFS  and  to  the  particular 
program  area  should  be  stated.  Include 
a  description  of  the  significance  of  the 
activity  and  its  value  in  improving 
agriculture  through  research,  education 
and  extension.  Clearly  describe  the 
potential  impact  of  the  project. 


c.  Approach — The  activities  proposed 
or  problems  being  addressed  must  be 
clearly  stated  and  the  approaches  being 
applied  clearly  described.  The  following 
should  be  included:  (1)  A  description  of 
the  activities  proposed;  (2)  methods  to 
be  used  in  carrying  out  the  project, 
including  the  feasibility  of  the  methods; 
(3)  expected  outcomes;  (4)  means  by 
which  results  will  be  analyzed, 
assessed,  or  interpreted;  and  (5)  how 
results  or  products  will  be  used. 

d.  Time  Table — Provide  an  expected 
time  line  for  completing  the  project  in 
the  requested  duration. 

e.  Evaluation  and  Monitoring — 
Provide  a  plan  for  assessing  and 
evaluating  the  accomplishments  of  the 
stated  proposal  objectives  during  the 
project  and  describe  ways  to  determine 
the  effectiveness  of  the  end  results 
during  and  upon  termination  of  the 
project. 

f.  Collaborative  Arrangements — 
Identify  collaborations  and  provide  a 
full  explanation  of  the  nature  of  the 
collaborations. 

Consortia  Proposals.  Each  Consortia 
Proposal  should  include  all  the  above 
items  required  for  a  Standard  Proposal, 
but  should  also  include  the  following: 

a.  Substantiate  the  need  for  a 
Consortium  as  opposed  to  a  single 
project  approach  including  how  the 
consortia  will  add  value  over  funding  of 
separate  efforts. 

D.  Management  Plan — It  is  expected 
that  Consortia  projects  will  require  more 
extensive  and  complicated  coordination 
and  collaboration  than  is  typically 
proposed  for  Standard  Projects. 
Therefore,  explain  how  the  Consortia 
will  be  managed  to  ensure  efficient 
administration  of  the  grant  and  how 
activities  will  be  integrated  most 
effectively.  Place  this  description  after 
the  Project  Description. 

c.  Evaluation  and  Monitoring  of 
Project  Administration. — In  addition  to 
the  evaluation  and  monitoring  of 
accomplishments  associated  with  the 
Consortium,  evaluation  and  monitoring 
of  the  administration  of  the  Consortium 
must  also  be  included.  This  description 
should  include  how  funds  and 
resources  will  be  allocated  so  that 
collaborative  participation  of  all  parties 
throughout  the  duration  of  the  project  is 
ensured.  This  description  should  be 
placed  after  the  Evaluation  and 
Monitoring  Section  described  above 
under  Standard  Proposals. 

6.  Appendices  to  Project  Description 

Appendices  to  the  Project  Description 
are  allowed  if  they  are  directly  germane 
to  the  proposed  project  and  are  limited 
to  a  total  of  two  of  the  following: 
reprints  (papers  that  have  been 


published  in  peer  reviewed  journals) 
and  preprints  (manuscripts  in  press  for 
a  peer  reviewed  journal;  these  must  be 
accompanied  by  a  letter  of  acceptance 
from  the  publishing  journal). 

7.  Key  Personnel 

All  senior  personnel  who  are 
expected  to  be  involved  in  the  effort 
should  be  clearly  identified.  For  each 
person  the  following  should  be 
included: 

a.  The  roles  and  responsibilities  of 
each  PI/PD  should  be  described; 

b.  An  estimate  of  time  commitment 
for  each  PI/PD;  and 

c.  Vitae  of  each  PI/PD,  senior 
associate  and  other  professional 
personnel.  This  section  should  include 
vitae  of  all  key  persons  who  are 
expected  to  work  on  the  project, 
whether  or  not  CSREES  funds  are 
sought  for  their  support.  The  vitae 
should  be  limited  to  two  (2)  pages  in 
length,  excluding  publication  lists.  A 
chronological  list  of  all  publications  in 
refereed  journals  during  the  past  four  (4) 
years,  including  those  in  press,  must  be 
provided  for  each  project  member  for 
which  a  curriculum  vitae  is  provided. 
Also  list  those  non-refereed  technical 
publications  which  have  relevance  to 
the  proposed  project.  All  authors  should 
be  listed  in  the  same  order  as  they 
appear  on  each  paper  cited,  along  with 
the  tide  and  complete  reference  as  these 
usually  appear  in  journals. 

8.  Conflict-of-interest  List 

A  Conflict-of-interest  List  must  be 
provided  for  all  individuals  involved  in 
the  project  (identified  as  key  personnel). 
Each  list  should  be  on  a  separate  page 
and  include  alphabetically  the  full 
names  of  the  individuals  in  the 
following  categories:  (a)  All 
collaborators  on  projects  within  the  past 
four  years,  including  current  and 
planned  collaborations;  (b)  all  co- 
authors on  publications  within  the  past 
four  years,  including  pending 
publications  and  submissions;  (c)  all 
persons  in  your  field  with  whom  you 
have  had  a  consulting  or  financial 
arrangement  within  the  past  four  years 
who  stand  to  gain  by  seeing  the  project 
funded:  and  (d)  all  thesis  or 
postdoctoral  advisees/advisors  within 
the  past  four  years  (some  may  wish  to 
call  these  life-time  conflicts).  This  form 
is  necessar>'  to  assist  program  staff  in 
excluding  from  proposal  review  those 
individuals  who  have  conflicts-of- 
interest  with  the  personnel  in  the  grant 
proposal.  The  Program  Director,  under 
the  specific  area  or  sub-area,  must  be 
informed  of  any  additional  conflicts-of- 
interest  that  arise  after  the  proposal  is 
submitted. 
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9.  Collaborative  aiid/or  Subcontractual 
Arrangements 

If  it  will  be  nece  jsary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  others,  such 
arrangements  shou  Id  be  fully  explained 
and  justified.  In  addition,  evidence 
should  be  provided  that  the 
collaborators  invol  ved  have  agreed  to 
render  these  servic  es.  If  the  need  for 
consultant  services  is  anticipated,  the 
proposal  narrative  should  provide  a 
justification  for  th(  use  of  such  services, 
a  statement  of  wor :  to  be  performed, 
and  a  resume  or  cu  rriculum  vita  for 
each  consultant.  F(  »r  purposes  of 
proposal  developn  ent,  informal  day-to- 
day contacts  betwe  en  key  project 
personnel  and  out;  ide  experts  are  not 
considered  to  be  c(  llaborative 
arrangements  and  hus  do  not  need  to  be 
detailed. 

All  anticipated  s  jbcontractual 
arrangements  also  ihould  be  explained 
and  justified  in  thi ;  section.  A  proposed 
statement  of  work  i  ind  a  budget  for  each 
arrangement  involi  ing  the  transfer  of 
substantive  prograi  nmatic  work  or  the 
providing  of  financ  ial  assistance  to  a 
third  party  must  bf  provided. 
Agreements  betwe(  m  departments  or 
other  units  of  your  own  institution  and 
minor  arrangement  s  with  entities 
outside  of  your  ins  itution  (e.g.,  requests 
for  outside  laboratdry  analyses)  are 
excluded  from  this  requirement. 

If  you  expect  to  « nter  into 
subcontractual  eursngements,  please 
note  that  the  provi;  ions  contained  in  7 
CFR  Part  3019,  US:  )A  Uniform 
Administrative  Re(  uirements  for  Grant 
and  Other  Agreemt  nts  with  Institutions 
of  Higher  Educatio  i.  Hospitals,  and 
Other  Non-Profit  0  rganizations,  and  the 
general  provisions  contained  in  7  CFR 
Part  3015.205,  USE  A  Uniform  Federal 
Assistance  Regulat  ons,  flow  down  to 
subrecipients.  In  a(  dition,  required 
clauses  from  Sectic  ns  40 — 48 
("Procurement  Stajidards")  and 
Appendix  A  ("Con  ract  Provisions")  to 
7  CFR  Part  3019  sh  Duld  be  included  in 
final  contractual  ddcuments,  and  it  is 
necessary  for  the  s\  ibawardee  to  make  a 
certification  relatir  g  to  debarment/ 
suspension. 

10.  Budget 
a.  Budget  Form—  Prepare  the  budget. 


Form  CSREES-55, 


in  accordance  with 


instructions  provided.  A  budget  form  is 
required  for  each  y  jar  of  requested 
support.  In  additio  i,  a  cumulative 
budget  is  required  ietailing  the 
requested  total  sup  jort  for  the  overall 


project  period.  The 


reproduced  as  neec  ed  by  applicants. 
Funds  may  be  requ  3sted  under  any  of 


budget  form  may  be 


the  categories  listed  on  the  form, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  allowable 
under  the  authorizing  legislation,  the 
applicable  Federal  cost  principles,  and 
these  program  guidelines,  and  can  be 
justified  as  necessary  for  the  successful 
conduct  of  the  proposed  project. 
Applicants  must  also  include  a  Budget 
Narrative  to  justify  their  budgets  (see 
section  11  below.) 

The  following  guidelines  should  be 
used  in  developing  your  proposal 
budget(s): 

1.  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Senior  and  Other 
Personnel  and  the  number  of  CSREES- 
Funded  Work  Months  must  be  shown  in 
the  spaces  provided.  Grant  funds  may 
not  be  used  to  augment  the  total  salary 
or  rate  of  salary  of  project  personnel  or 
to  reimburse  them  for  time  in  addition 
to  a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  poUcies  of 
the  institution. 

2.  Fringe  Benefits.  Funds  may  be 
requested  for  fiinge  benefit  costs  if  the 
usual  accounting  practices  of  your 
organization  provide  that  organizational 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project. 

3.  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  (or  lower, 
depending  on  institutional  policy)  or 
more  per  unit.  As  such,  items  of 
necessary  instrumentation  or  other 
nonexpendable  equipment  should  be 
listed  individually  by  description  and 
estimated  cost  in  the  Budget  Narrative. 
This  applies  to  revised  budgets  as  well, 
as  the  equipment  item(s)  and  amoiuit(s) 
may  change. 

4.  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs  in  the  Budget 
Narrative. 

5.  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified.  If  foreign  travel  is 
proposed,  the  country  to  be  visited,  the 


specific  purpose  of  the  travel,  a  brief 
itinerary,  inclusive  dates  of  travel,  and 
estimated  cost  must  be  provided  for 
each  trip.  Airfare  allowances  normally 
will  not  exceed  round-trip  jet  economy 
air  accommodations.  U.S.  flag  carriers 
must  be  used  when  available.  See  7  CFR 
Part  3015.205(b)(4)  for  further  guidance. 

6.  Publication  Costs/Page  Charges. 
Include  anticipated  costs  associated 
with  publications  in  a  journal 
(preparing  and  publishing  results 
including  page  charges,  necessary 
illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
and  audio-visual  materials  that  will  be 
produced.  Photocopying  and  printing 
brochure,  etc. ,  should  be  shown  in 
Section  I.,  "All  Other  Direct  Costs"  of 
Form  CSREES-55. 

7.  Computer  (ADPE)  Costs. 
Reimbursement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
university-  or  department-controlled 
computer  mainfi^ame  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  work. 

8.  All  Other  Direct  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itemized  with  estimated  costs  and 
justified  in  the  Budget  Narrative.  This 
also  applies  to  revised  budgets,  as  the 
item(s)  and  dollar  amount(s)  may 
change.  Examples  may  include  space 
rental  at  remote  locations, 
subcontractual  costs,  and  charges  for 
consulting  services,  telephone, 
facsimile,  shipping  costs,  and  fees 
necessary  for  laboratory  analyses.  You 
are  encouraged  to  consult  the 
"Instructions  for  Completing  Form 
CSREES-55,  Budget,"  of  the 
Application  Kit  for  detailed  guidance 
relating  to  this  budget  category.  Form 
AD-1048  must  be  completed  by  each 
subcontractor  or  consultant  and  retained 
by  the  grantee. 

9.  hidirect  Costs— Section  1462  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977  (7  U.S.C.  3310)  limits  indirect 
costs  for  this  program  to  19  percent  of 
total  Federal  funds  provided  under  each 
award.  Therefore,  the  recovery  of 
indirect  costs  under  this  program  may 
not  exceed  the  lesser  of  the  institution's 
official  negotiated  indirect  cost  rate  or 
the  equivalent  of  19  percent  of  total 
Federal  funds  awarded.  If  no  rate  has 
been  negotiated,  a  reasonable  dollar 
amoimt  (equivalent  to  less  than  19 
percent  of  total  Federal  funds  requested) 
in  lieu  of  indirect  costs  may  be 
requested,  subject  to  approval  by  USDA. 

b.  Budget  Narrative — All  budget 
categories,  with  the  exception  of 
Indirect  Costs  for  which  support  is 
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requested,  must  be  individually  listed 
(with  costs)  and  justified  on  a  separate 
sheet  of  paper  and  placed  immediately 
behind  the  Budget  Form.  Explanations 
of  matching  funds  or  lack  thereof  on 
commodity-specific  projects  also  are  to 
be  included  in  this  section. 

c.  Matching  Funds — If  an  appUcant 
concludes  that  matching  funds  are  not 
required  as  specified  in  Part  I  (e),  a 
justification  should  be  included  in  the 
Budget  Narrative.  CSREES  will  consider 
this  justification  when  ascertaining  final 
matching  requirements.  CSREES  retains 
the  right  to  make  final  determinations 
regarding  matching  requirements. 

For  those  grants  requiring  matching 
funds  as  specified  in  Part  I  (e),  proposals 
should  include  written  verification  of 
commitments  of  matching  support 
(including  both  cash  and  in-kind 
contributions)  from  third  parties. 
Written  verification  means: 

(a)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
The  name,  address,  and  telephone 
number  of  the  donor;  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  the  dollar  amoimt  of  the  cash 
donation;  and  (5)  a  statement  that  the 
donor  will  pay  the  cash  contribution 
dm-ing  the  grant  period;  and 

(b)  For  any  third  party  in-kind 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
The  name,  address,  and  telephone 
niunber  of  the  donor;  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  a  good  faith  estimate  of  the 
current  fair  market  value  of  the  third 
party  in-kind  contribution;  and  (5)  a 
statement  that  the  donor  will  make  the 
contribution  during  the  grant  period. 

The  sources  and  amount  of  all 
matching  support  fi'om  outside  the 
applicant  institution  should  be 
summarized  on  a  separate  page  and 
placed  in  the  proposal  immediately 
following  the  Budget  Narrative.  All 
pledge  agreements  must  be  placed  in  the 
proposal  immediately  following  the 
summary  of  matching  support. 

The  value  of  applicant  contributions 
to  the  project  shall  be  established  in 
accordance  with  applicable  cost 
principles.  Applicants  should  refer  to 
OMB  Circulars  A-21,  Cost  Principles  for 
Educational  Institutions,  A-87,  Cost 


Principles  for  State,  Local,  and  Tribal 
Governments,  A-122,  Cost  Principles 
for  Non -Profit  Organizations,  and  for 
for-profit  organizations,  the  cost 
principles  in  the  Federal  Acquisition 
Regulation  at  48  CFR  Subpart  31.2  (see 
7  CFR  3015.194). 

1 1 .  Current  and  Pending  Support 

All  proposals  must  contain  Form 
CSREES-663  listing  other  current  public 
or  private  support  (including  in-house 
support)  to  which  key  persoimel 
identified  in  the  proposal  haye 
conunitted  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  Programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  the  possible  sponsors  will 
not  prejudice  proposal  review  or 
evaluation  by  the  CSREES  for  this 
purpose.  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
with  a  proposal  already  reviewed  and 
funded  (or  to  be  funded)  by  another 
organization  or  agency  will  not  be 
funded  under  this  program.  Note  that 
the  project  being  proposed  should  be 
included  in  the  pending  section  of  the 
form. 

12.  Assinance  Statement(s),  (Form 
CSREES-662) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assmances,  supporting 
documentation,  etc.,  before  funding  can 
be  approved  for  the  project.  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project,  it  is 
expected  that  some  applications 
submitted  in  response  to  these 
guidelines  will  involve  the  following: 

a.  Recombinant  DNA  or  RNA 
Research 

As  stated  in  7  CFR  Part  3015.205 
(b)(3),  all  key  personnel  identified  in  the 
proposal  and  all  endorsing  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  guidelines 
established  by  the  National  Institutes  of 
Health  entitled,  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  as  revised.  If  your  project 
proposes  to  use  recombinant  DNA  or 
RNA  techniques,  you  must  so  indicate 
by  checking  the  "yes"  box  in  Block  19 
of  Form  CSREES-661  (the  Cover  Page) 
and  by  completing  Section  A  of  Form 
CSREES-662.  For  applicable  proposals 
recommended  for  funding.  Institutional 
Biosafety  Committee  approval  is 


required  before  CSREES  funds  will  be 
released. 

b.  Animal  Care.  Responsibility  for  the 
humane  care  and  treatment  of  live 
vertebrate  animals  used  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
the  use  of  living  vertebrate  animals  for 
experimental  piuposes,  all  key  project 
personnel  identified  in  a  proposal  and 
all  endorsing  officials  of  the  proposing 
organization  are  required  to  comply 
with  the  applicable  provisions  of  the 
Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2131  et  seq.)  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  in  9  CFR  Parts  1,2,  3,  and 
4  pertaining  to  the  care,  handling,  and 
treatment  of  these  animals.  If  your 
project  will  involve  these  animals,  you 
should  check  "yes"  on  block  20  of 
CSREES-661  and  complete  Section  B  of 
Form  CSREES-662.  In  the  event  a 
project  involving  the  use  of  live 
vertebrate  animals  results  in  a  grant 
award,  funds  will  be  released  only  after 
the  Institutional  Animal  Care  and  Use 
Committee  has  approved  the  project. 

c.  Protection  of  Human  Subjects — 
Responsibility  for  seifeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Pub.  L.  No. 
93-348,  as  amended,  and  implementing 
regulations  promulgated  by  the 
Department  under  7  CFR  Part  Ic.  If  you 
propose  to  use  human  subjects  for 
experimental  purposes  in  your  project, 
you  should  check  the  "yes"  box  in 
Block  21  of  Form  CSREES-661  and 
complete  Section  C  of  Form  CSREES- 
662.  In  the  event  a  project  involving 
human  subjects  results  in  a  grant  award, 
funds  will  he  released  only  after  the 
appropriate  Institutional  Review  Board 
has  approved  the  project. 

13.  Certifications 

Note  that  by  signing  Form  CSREES- 
661  the  applicant  is  providing 
certifications  required  by  7  CFR  Part 
3017,  as  amended,  regarding  Debarment 
and  Suspension  and  Drug  Free 
Workplace,  and  7  CFR  Part  3018, 
regarding  Lobbying.  The  certification 
forms  are  included  in  the  application 
package  for  informational  purposes 
only.  These  forms  should  not  be 
submitted  with  the  proposal  since  by 
signing  form  CSREES-661  your 
organization  is  providing  the  required 
certifications.  If  the  project  will  involve 
a  subcontractor  or  consultant,  the 
subcontractor/consultant  should  submit 
a  form  AD- 104  8  to  the  grantee 
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organization  for 
records.  This  form 
submitted  to  USDi  L 


retention  in  their 
should  not  be 


14.  Compliance  w 

Environmental 

CSREES-1234 


th  the  National 
Po  icy  Act  (NEPA)  Form 


As  outlined  in 
Cooperative  State 
and  Extension 
implementing 
environmental 
project  is  to  be 
that  CSREES  may 
any  ftirther  action 
cases,  however 
environmental 
required.  Certain 
are  excluded  from 
NEPA. 


pro  VI 


th3 
dati 
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Ser  dee : 


dat) 


TlCFR  Part  3407  (the 
Research,  Education, 
regulations 
NE$A).  the 

for  any  proposed 
ded  to  CSREES  so 
ietermine  whether 
is  needed.  In  some 
preparation  of 
may  not  be 
dategories  of  actions 
the  requirements  of 


If  it 


In  order  for  CSR  iES  to  determine 
whether  any  furth(  r  action  is  needed 
with  respect  to  NE  'A.  pertinent 
information  regarc  ing  the  possible 
environmental  impacts  of  a  particular 
project  is  necessaiy;  therefore.  Form 
CSREES-1234.  "NEPA  Exclusions 
Form,"  must  be  in|:luded  in  the 
proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  withii  a  categorical 
exclusion  and  the  reasons  therefore, 
is  the  applicant's  c  pinion  that  the 
proposed  project  f  dls  within  the 
categorical  exclusions,  the  specific 
exclusion  must  be  identified.  Form 
CSREES-1234  and  supporting 
documentation  shi  >uld  be  included  as 
the  last  page  of  this  proposal. 

Even  though  a  p  -oject  may  fall  within 
the  categorical  exc  iusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  neces  sary  for  an  activity,  if 
substantial  control  ^ersy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  eff(  ct. 

D.  Submission  of  Proposals 

1 .  When  to  Submi 


)e  transmitted  by  May 
indicated  by  postmark  or 

of  lading.  Proposals 
this  date  will  not  be 


Proposals  must 
8,  2000, as 
date  of  courier  bil 
transmitted  after 
considered  for  funjding 

2.  What  to  Submit 


An  original  and 
submitted.  In  addijtion 
of  the  proposal's 
copies  of  the  prop|)sals 
Summaries  must 
package. 


(Deadline  Date) 


14  copies  must  be 
submit  10  copies 
Project  Summary.  All 
and  the  Project 
He  submitted  in  one 


3.  Where  to  Submit    - 

Applicants  are  strongly  encouraged  to 
submit  completed  proposals  via 
overnight  mail  or  delivery  service  to 
ensiu'e  timely  receipt  by  the  USDA.  The 
address  for  hand-delivered  proposals  or 
proposals  submitted  using  an  express 
mail  or  overnight  courier  service  is: 
Initiative  for  Futiue  Agriculture  and 
Food  Systems;  c/o  Proposal  Services 
Unit;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  Room  303, 
Aerospace  Center;  901  D  Street,  S.W.; 
Washington,  D.C.  20024. 

Proposals  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Initiative  for  Future  Agriculture 
and  Food  Systems;  c/o  Proposal 
Services  Unit;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2245. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  proposals  will  be 
acknowledged  by  e-mail.  Therefore, 
applicants  are  encouraged  to  provide  e- 
mail  addresses,  where  designated,  on 
the  Form  CSREES-661.  If  the 
applicant's  e-mail  address  is  not 
indicated,  CSREES  will  acknowledge 
receipt  of  the  proposal  by  letter. 

Once  the  proposal  has  been  assigned 
an  identification  number,  please  cite 
that  number  on  all  future 
correspondence.  If  the  applicant  does 
not  receive  an  acknowledgment  within 
60  days  of  the  submission  deadline, 
please  contact  the  Program  Director. 

Part  rV — Review  Process 

A.  General 

All  proposals,  including  standard  and 
consortia  projects  (as  well  as  small  and 
mid-sized  designated  projects),  will  be 
reviewed  together  by  a  panel  in  the 
pertinent  program  area.  Prior  to 
technical  examination,  a  preliminary 
review  will  be  made  for  responsiveness 
to  the  program  area.  Proposals  that  do 
not  fall  within  the  guidelines  as  stated 
in  the  Program  Area  Description  will  be 
eliminated  from  program  competition 
and  will  be  returned  to  the  applicant. 

Individual  written  comments  and  in- 
depth  discussions  will  be  provided  by  a 
peer  review  panel  prior  to 
recommending  applications  for  funding. 
Peer  review  panel  members  will  be 
selected  based  upon  their  training  and 
experience  in  relevant  scientific, 
extension,  or  education  fields  taking 
into  account  the  following  factors:  (a) 
The  level  of  formal  scientific,  technical 
education,  and  extension  experience  of 


the  individud,  as  well  as  the  extent  to 
which  an  individual  is  engaged  in 
relevant  research,  education  or 
extension  activities;  (b)  the  need  to 
include  as  peer  reviewers  experts  from 
various  areas  of  specialization  within 
relevant  scientific,  education,  and 
extension  fields;  (c)  the  need  to  include 
as  reviewers  other  experts  (producers, 
range  or  forest  managers/operators, 
consumers,  etc.)  who  can  assess 
relevance  of  the  proposals  to  targeted 
audiences  and  to  program  needs;  (d)  the 
need  to  include  as  peer  reviewers 
experts  from  a  variety  of  organizational 
types  (e.g.,  colleges,  universities, 
industry,  state  and  Federal  agencies, 
private  profit  and  non-profit 
organizations),  and  geographic 
locations;  (e)  the  need  to  maintain  a 
balanced  composition  of  peer  review 
groups  with  regard  to  minority  and 
female  representation  and  an  equitable 
age  distribution;  and  (f)  the  need  to 
include  members  that  can  judge  the 
effective  usefulness  to  producers  and 
the  general  public  of  each  proposal. 

B.  Evaluation  Factors 

Priority  will  be  given  to  projects  that 
are  multistate,  multi-institutional,  or 
multidisciplinary  or  projects  that 
integrate  agricultural  research, 
education  and  extension. 

The  following  evaluation  factors 
apply  to  all  proposals. 

1.  Relevance 

All  proposals  will  be  judged  as  to 
their  relevance  to  critical  emerging 
agricultural  issues  related  to  future  food 
production;  environmental  quality,  and 
natural  resource  management;  or  farm 
income.  Further  factors  include: 

(a)  Documentation  that  the  research, 
extension  and  education  activities  are 
directed  towards  current  or  likely  future 
problems  or  problems  identified  in  this 
document; 

(b)  Evident  linkage  of  research, 
extension  and  education  functions. 

(c)  Evidence  of  involvement  of 
stakeholders  and/or  communities  of 
interest. 

2.  Merit 

All  proposals  will  be  judged  on  their 
scientific,  extension,  or  education  merit 
including: 

(a)  Novelty,  innovation,  imiqueness, 
and  originality; 

(b)  Conceptual  adequacy  of  the 
research,  extension  and  education 
components; 

(c)  Clarity  and  delineation  of 
objectives; 

(d)  Adequacy  of  the  description  of  the 
undertaking  and  suitability  and 
feasibility  of  methodology; 
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(e)  Demonstration  of  feasibility; 

(f)  Probability  of  success  of  the 
project; 

3.  Quality 

All  proposals  will  be  judged  on  their 
quality  including: 

(a)  Selection  of  most  appropriate  and 
qualified  individuals  to  address  the 
problem; 

(b)  Training  and  demonstrated 
awareness  of  previous  and  alternative 
approaches  to  the  problem  identified  in 
the  proposal,  and  performance  record  or 
potential  for  future  accomplishments; 

(c)  Time  allocated  for  systematic 
attainment  of  objectives; 

(d)  Institutional  experience  and 
competence  in  subject  area; 

(e)  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation; 

(f)  Adequacy  of  plans  for  reporting, 
assessing  and  monitoring  of  results  of 
the  project  over  its  duration. 

Consortia:  In  addition  to  the 
evaluation  factors  listed  above  the 
consortia  proposals  will  be  judged  on 
the  adequacy  of:  The  planned 
administration  of  the  consortiimi  and  its 
maintenance,  partnerships, 
collaborative  efforts,  evaluation  and 
monitoring  efforts,  and  the  plaimed 
dissemination  of  information  over  the 
duration  of  the  project. 

C.  Conflicts-of-Interest  and 
Confidentiality 

Diuing  the  peer  evaluation  process, 
extreme  care  will  be  taken  to  prevent 
any  actual  or  perceived  conflicts-of- 
interest  that  may  impact  review  or 
evaluation.  For  the  purpose  of 
determining  conflicts-of-interest,  the 
academic  and  administrative  autonomy 
of  an  institution  shall  be  determined  by 
reference  to  the  January  1998  issue  of 
the  Codebook  for  Compatible  Statistical 
Reporting  of  Federal  Support  to 
Universities,  Colleges,  and  Nonprofit 
Institutions,  prepared  by  Quantiun 
Research  Corporation  for  the  National 
Science  Foundation. 

Names  of  submitting  institutions  and 
individuals,  as  well  as  proposal  content 
and  peer  evaluations,  will  be  kept 
confidential,  except  to  those  involved  in 
the  review  process,  to  the  extent 
permitted  by  law.  In  addition,  the 
identities  of  peer  reviewers  will  remain 
confidential  throughout  the  entire 
review  process.  Therefore,  the  names  of 
reviewers  will  not  be  released  to 
applicants.  At  the  end  of  the  fiscal  year, 
names  of  panelists  will  be  made 
available  in  such  a  way  that  the 
panelists  cannot  be  identified  with  the 
review  of  any  particular  proposal. 


Part  V — Additional  Information 

A.  Access  To  Review  Information 

Copies  of  summary  reviews,  not 
including  the  identify  of  reviewers,  will 
be  sent  to  the  applicant  PI/PD  after  the 
review  process  has  been  completed. 

B.  Grant  Awards 

(1)  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSREES  shall  make  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious 
under  the  procedures  set  forth  in  this 
RFP.  The  date  specified  by  the 
Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30.  It  should  be  noted  that 
the  project  need  not  be  initiated  on  the 
grant  effective  date,  but  as  soon 
thereafter  as  practical  so  that  project 
goals  may  be  attained  within  the  funded 
project  period.  All  funds  granted  by 
CSREES  under  this  RFP  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (parts  3015.  3016,  and  3019 
of  7  CFR). 

(2)  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  RFP,  if  such  information  has  not 
been  provided  previously  under  this  or 
another  CSREES  program.  CSREES  will 
provide  copies  of  forms  recommended 
for  use  in  fulfilling  these  requirements 
as  part  of  the  preaward  process. 

(3)  Grant  Award  Document  and  Notice 
of  Grant  Award 

The  grant  award  document  shall 
include  at  a  minimum  the  following: 

(a)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
proposals; 

{b)  Title  of  project; 

(c)  Name{s)  and  address(es)  of 
principal  investigator(s)  chosen  to  direct 
and  control  approved  activities; 

(d)  Identifying  grant  number  assigned 
by  the  Department; 

(e)  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 


(f)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(g)  Legal  authority(ies)  imder  which 
the  grant  is  awarded; 

(h)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  piupose  of  the 
grant  award;  and 

(i)  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

The  notice  of  grant  award,  in  the  form 
of  a  letter,  will  be  prepared  and  will 
provide  pertinent  instructions  or 
information  to  the  grantee  that  is  not 
included  in  the  grant  award  docimient. 

All  grants  awarded  under  this 
program  will  be  awarded  using  a 
funding  mechanism  whereby  CSREES 
agrees  to  support  a  specified  level  of 
effort  for  a  predetermined  time  period 
without  additional  support  at  a  futxire 
date. 

C  Use  of  Funds;  Changes 

(1)  Delegation  of  Fiscal  Responsibility 

Unless  the  terms  and  conditions  of 
the  grant  state  otherwise,  the  grantee 
may  not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditure  of  grant  funds. 

(2)  Changes  in  Project  Plans 

(a)  The  permissible  changes  by  the 
grantee,  PI/PD(s),  or  other  key  project 
personnel  in  the  approved  project  grant 
shall  be  limited  to  changes  in 
methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  PI/PD(s) 
are  uncertain  as  to  whether  a  change 
complies  with  this  provision,  the 
question  must  be  referred  to  the  CSREES 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination. 

(b)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
CSREES  ADO  prior  to  effecting  such 
changes.  In  no  event  shall  requests  for 
such  changes  be  approved  which  are 
outside  the  scope  of  the  original 
approved  project. 

(c)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
effecting  such  changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
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payment  of  funds,  whether  or  not 
Federal  funds  are  i  ivolved.  shall  be 
requested  by  the  gi  antee  and  approved 
in  writing  by  the  A  DO  prior  to  effecting 
such  transfers,  unluss  prescribed 
otherwise  in  the  te  ms  and  conditions  of 
the  grant. 

(e)  Changes  in  Pioject  Period:  The 
project  period  may  be  extended  by 
CSREES  without  a<  ditional  financial 
support,  for  such  a  Iditional  period(s)  as 
the  ADO  determin(  s  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditione  d  upon  prior  request 
by  the  grantee  and  ipprovaJ  in  writing 
by  the  ADO,  unless  prescribed 
otherwise  in  the  tei  ms  and  conditions  of 
a  grant,  but  in  no  c  ise  shall  a  grant 
period  of  performa  ice  exceed  5  years. 

(f)  Changes  in  A[  proved  Budget: 
Changes  in  an  appi  oved  budget  must  be 
requested  by  the  gr  intee  and  approved 
in  writing  by  the  A  XD  prior  to 
instituting  such  chi  inges  if  the  revision 
will  involve  transft  rs  or  expenditures  of 
amounts  requiring  )rior  approval  as  set 
forth  in  the  applica  Die  Federal  cost 
principles.  Departmental  regulations,  or 
in  the  grant  award. 

D.  Applicable  Fede  xil  Statutes  and 
Regulations 


Several  other 
regulations  apply 
considered  for 
grants  awarded 
■'These  include,  but 

7CFRPartl.l— 
implementation  of 
Information  Act. 

7  CFR  Part  3— 
of  OMB  Circular  N(i 
debt  collection. 

7  CFR  Part  15 
implementation  of 
Rights  Act  of  1964, 

7  CFR  Part  3015- 
Federal  Assistance 
implementing  OMI 
Circular  Nos.  A-21 
incorporating 
6301-6308  (former 
and  Cooperative 
Pub.  L.  No.  95-224 
policy  requirement 
recipients  of 
assistance. 

7  CFR  Part 
Administrative 
and  Cooperative 
and  Local 

7  CFR  Part  3017- 
implementation  of 
Debarment  and 
(Nonprocurement) 
Govemmentwide 
Drug-Free  Workpl 


Feqeral  statutes  and 
grant  proposals 
revifew  and  to  project 
unc  er  this  program, 
ire  not  limited  to: 
JSDA 
he  Freedom  of 

U3DA  implementation 
A-129  regarding 

siApart  A— USDA 
Title  VI  of  the  Civil 
as  amended. 
USDA  Uniform 
Regulations, 
directives  (i.e., 
and  A-122)  and 
of3lU.S.C. 
the  Federal  Grant 
eement  Act  of  1977, 
as  well  as  general 
applicable  to 
Departmental  financial 


provi  sions  > 


Ajr 


3016- -Uniform 

Ret;  uirements  for  Grants 
Aj  reements  to  State 
Govemnients. 

USDA 

jovemmentwi  de 
Sus  pension 
md 
R  squirements  for 
(Grants). 


a;e 


7  CFR  Part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 
Governments,  and  Non-profit 
Organizations. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

29  U.S.C.  794  (section  504, 
Rehabilitation  Act  of  1973)  and  7  CFR 
Part  15d  (USDA  implementation  of 
statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seg.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  CSREES 
transactions,  available  to  the  public 
upon  specific  request.  Information  that 
the  Secretary  determines  to  be  of  a 
confidential,  privileged,  or  proprietary 
nature  will  be  held  in  confidence  to  the 
extent  permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietary  should  be 
clearly  marked  within  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
CSREES  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  with  the 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  the  final 
action  thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24,  1983), 
this  program  is  excluded  ft'om  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 


with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  as  amended  (44  U.S.C. 
chapter  35),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

Done  at  Washington,  D.C.,  this  1st  day  of 
March  2000. 

Charles  W.  Laughlin, 

Administrator  Cooperative  State  Research. 
Education,  and  Extension  Service. 

APPENDIX  A— Most  Successful 
Universities  and  Colleges  for  Receiving 
Federal  and/or  National  Research 
Initiative  Funds  * 

Baylor  College  of  Medicine 

Boston  University 

Brown  University 

California  Institute  of  Technology 

Carnegie-Mellon  University 

Case  Western  Reserve  University 

Colorado  State  University 

Columbia  University 

Cornell  University 

CUNY  Mount  Sinai  School  of  Medicine 

Dartmouth  College 

Duke  University 

Emory  University 

Florida  State  University 

Georgetown  University 

Georgia  Institute  of  Technology 

Harvard  University 

Indiana  University 

Iowa  State  University  of  Science  and 

Technology 
Johns  Hopkins  University 
•Kansas  State  University 
Massachusetts  Institute  of  Technology 
Medical  College  of  Wisconsin 
Michigan  State  University 
New  York  University 
North  Carolina  State  University 
Northwestern  University 
Ohio  State  University 


>  Based  on  data  from  the  table  Federal  obligations 
for  science  and  engineering  research  and 
development  to  the  100  universities  and  colleges 
receiving  the  largest  amounts,  ranked  by  total 
amount  received:  in  fiscal  year  1997  of  Federal 
Science  and  Engineering  Support  to  Universities. 
Colleges,  and  Nonprofit  Institutions  (National 
Science  Foundation,  accessible  through  the  Internet 
at  www.nsf.gov/sbe/srs/nsf99331/). 

"Annotated  institutions  are  not  in  the  list  for  the 
most  successful  Federally  funded,  but  were  among 
the  top  50th  percentile  of  those  funded  by  the 
National  Research  Initiative  (Competitive,  Special, 
and  Facilities  Research  Grant  Act  (7  U.S.C.  450i(b)) 
over  the  past  three  years  (1997-1999). 

•  Based  on  data  from  the  table  Federal  obligations 
for  science  and  engineering  research  and 
development  to  the  100  universities  and  colleges 
receiving  the  largest  amounts,  ranked  by  total 
amount  received:  in  fiscal  year  1997  of  Federal 
Science  and  Engineering  Support  to  Universities, 
Colleges,  and  Nonprofit  Institutions  (National 
Science  Foundation,  accessible  through  the  Internet 
at  www.nsf.gov/sbe/srs/nsf99331/). 

"Annotated  institutions  are  not  in  the  list  for  the 
most  successful  Federally  funded,  but  were  among 
the  top  50th  percentile  of  those  funded  by  the 
National  Research  Initiative  (Competitive,  Special, 
and  Facilities  Research  Grant  Act  (7  U.S.C.  450i(b)) 
over  the  past  three  years  (1997-1999). 
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Oregon  Health  Sciences  University 

Oregon  State  University 

Pennsylvania  State  University 

Princeton  University 

Purdue  University 

Rockefeller  University 

Rutgers,  The  State  University  of  New  Jersey 

Scripps  Research  Institute 

Stanford  University 

State  University  of  New  York  at  Stony  Brook 

State  University  of  New  York  at  Buffalo 

Texas  A&M  University,  College  Park 

Thomas  Jefferson  University 

Tufts  University 

Tulane  University 

University  of  Alabama  Birmingham 

University  of  Arizona 

University  of  California  Berkeley 

University  of  California  Davis 

University  of  California  Irvine 

University  of  California  Los  Angeles 

*University  of  California  Riverside 

University  of  California  San  Francisco 

University  of  California  Santa  Barbara 

University  of  Chicago 

University  of  Cincinnati 

University  of  Colorado 

University  of  Florida 

University  of  Georgia 

University  of  Illinois  Urbana-Champaign 

University  of  Illinois  Chicago 


'  Based  on  data  from  the  table  Federal  obligations 
for  science  and  engineering  research  and 
development  to  the  100  universities  and  colleges 
receiving  the  largest  amounts,  ranked  by  total 
amount  received:  in  fiscal  year  1997  of  Federal 
Science  and  Engineering  Support  to  Universities, 
Colleges,  and  Nonprofit  Institutions  (National 
Science  Foundation,  accessible  through  the  Internet 
at  www.nsrgov/sbe/srs/nsf99331/). 

•Annotated  institutions  are  not  in  the  list  for  the 
most  successful  Federally  funded,  but  were  among 
the  top  50th  percentile  of  those  funded  by  the 
National  Research  Initiative  (Competitive,  Special, 
and  Facilities  Research  Grant  Act  (7  U.S.C.  450i(b)) 
over  the  past  three  years  (1997-1999). 


University  of 
University  of 
University  of 
University  of 
University  of 
University  of 

Worcester 
University  of 

Jersey 
University  of 
University  of 
University  of 
University  of 
*University  o 
University  of 
University  of 
University  of 
University  of 
University  of 
University  of 
University  of 
University  of 
University  of 

Houston 
University  of 

Antonio 
University  of 

Center 
University  of 

Galveston 
University  of 

Dallas 


Iowa 

Kansas 

Maryland  Baltimore  Prof  Sch 

Maryland  College  Park 

Massachusetts  Amherst 

Massachusetts  Medical  School 

Medicine  and  Dentistry  of  New 

Miami 

Michigan  Ann  Arbor 

Minnesota  Twin  Cities 

Missouri  Columbia 

f  Nebraska — Lincoln 

New  Mexico 

North  Carolina  Chapel  Hill 

Pennsylvania 

Pittsburgh 

Rochester 

South  Carolina 

Southern  California 

Texas  at  Austin 

Texas  Health  Science  Center 

Texas  Health  Sci.  Center  San 

Texas  MD  Anderson  Cancer 

Texas  Medical  Branch 

Texas  SW  Medical  Center 


'  Based  on  data  from  the  table  Federal  obligations 
for  science  and  engineering  research  and 
development  to  the  100  universities  and  colleges 
receiving  the  largest  amounts,  ranked  by  total 
amount  received:  in  hscal  year  1997  of  Federal 
Science  and  Engineering  Support  to  Universities, 
Colleges,  and  Nonprofit  Institutions  (National 
Science  Foundation,  accessible  through  the  Internet 
at  wvtrw.nsf  gov/sbe/srs/nsf99331/). 

•Annotated  institutions  are  not  in  the  list  for  the 
most  successful  Federally  funded,  but  were  among 
the  top  50th  percentile  of  those  funded  by  the 
National  Research  Initiative  (Competitive.  Special, 
and  Facilities  Research  Grant  Act  (7  U.S.C.  450i(b)) 
over  the  past  three  years  (1997-1999). 


University  of  Utah 

University  of  Virginia 

University  of  Washington 

University  of  Wisconsin  Madison 

"Utah  State  University 

Vanderbilt  University 

Virginia  Commonwealth  University 

Wake  Forest  University 

Washington  University 

•Washington  State  University 

Wayne  State  University 

Woods  Hole  Oceanographic  Institute 

Yale  University 

Yeshiva  University,  New  York 
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'  Based  on  data  from  the  table  Federal  obligations 
for  science  and  engineering  research  and 
development  to  the  100  universities  and  colleges 
receiving  the  largest  amounts,  ranked  by  total 
amount  received:  in  fiscal  year  1997  of  Federal 
Science  and  Engineering  Support  to  Universities. 
Colleges,  and  Nonprofit  Institutions  (National 
Science  Foundation,  accessible  through  the  Internet 
at  www.nsf.gov/sbe/srs/nsf99331/). 

•Annotated  institutions  are  not  in  the  list  for  the 
most  successful  Federally  funded,  but  were  among 
the  top  50th  percentile  of  those  funded  by  the 
National  Research  Initiative  (Competitive.  Special, 
and  Facilities  Research  Grant  Act  (7  U.S.C.  450i(b)) 
over  the  past  three  years  (1997-1999). 

>  Based  on  data  from  the  table  Federal  obligations 
for  science  and  engineering  research  and 
development  to  the  100  universities  and  colleges 
receiving  the  largest  amounts,  ranked  by  total 
amount  received:  in  fiscal  year  1997  of  Federal 
Science  and  Engineering  Support  to  Universities, 
Colleges,  and  Nonprofit  Institutions  (National 
Science  Foundation,  accessible  through  the  Internet 
at  www.nsf.gov/sbe/srs/nsf99331/). 

•Annotated  institutions  are  not  in  the  list  for  the 
most  successful  Federally  funded,  but  were  among 
the  top  50th  percentile  of  those  funded  by  the 
National  Research  Initiative  (Competitive.  Special, 
and  Facilities  Research  Grant  Act  (7  U.S.C.  450i(b)) 
over  the  past  three  years  (1997-1999). 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  6,  2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone— 

Westem  Alaska 
Community 
Development  Quota 
Program;  published  2- 
23-00 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act). 

Rate  schedules  filing — 
Regional  Transmission 
Organizations;  published 
1-6-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Polyvinyl  acetate,  carboxyl 
modified  sodium  salt; 
published  3-6-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  2-4- 
00 
Toxic  substances: 
Significant  new  uses — 
Halogenated  benzyl  ester 
acrylate,  etc.;  published 
1-5-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services; 
Telecommunications  Act  of 
1996:  implementation — 
Telemessaging,  electronic 
publishing,  and  alarm 
monitoring  services; 
clarification,  etc.; 
published  2-3-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 


Home  equity  conversion 
mortgage  insurance; 
condominium  associations; 
right  of  first  refusal; 
published  2-3-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Yreka  phlox;  published  2-3- 
00 
LIBRARY  OF  CONGRESS 
Procedures  and  services: 
Library  information; 
published  3-6-00 
Library  material;  acquisition 
and  disposal;  published  3- 
6-00 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Louisiana;  published  2-7-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
published  2-28-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  Fonward  Pricing  Pilot 
Program;  establishment; 
comments  due  by  3-16-00; 
published  3-1-00 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  distribution  programs: 
Indian  reservations;  income 
deductions  and 
miscellaneous  provisions; 
comments  due  by  3-14- 
00;  published  1-14-00 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  loans: 
General  policies,  types  of 
loans,  andloan 
requirements;  comments 
due  by  3-13-00;  published 
2-11-00 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities  Act 
and  Architectural  Barriers 
Act;  implementation: 
Accessibility  guidelines — 


Buildings  and  facilities; 
construction  and 
alterations;  comments 
due  by  3-15-00; 
published  11-16-99 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Anadromous  Atlantic 
salmon;  Gulf  of  Maine 
distinct  population 
segment  status  review; 
comments  due  by  3-15- 
00;  published  1-7-00 
Fishery  conservation  and 
managenf>ent: 

Northeastem  United  States 
fisheries — 

Atlantic  f>emng;  comments 
\     due  by  3-13-00; 
^     published  2-10-00 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  3-13- 
00;  published  2-10-00 
Pacific  Fishery 
Management  Council; 
hearings;  comments 
due  by  3-15-00; 
published  2-9-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Minimum  financial 
requirements  for  futures 
commission  merchants 
and  introducing  brokers: 
comments  due  by  3-13- 
00;  published  2-10-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Institutions  of  higher 
education;  Federal 
contracts  and  grants; 
comments  due  by  3-13- 
00;  published  1-13-00 

Manufacturing  Technology 
Program;  comments  due 
by  3-13-00;  published  1- 
13-00 

Production  surveillance  and 
reporting;  comments  due 
by  3-13-00;  published  1- 
13-00 

Transportation  acquisition 
policy;  comments  due  by 
3-13-00;  published  1-13- 
00 

Utility  privatization; 
comments  due  by  3-13- 
00;  published  1-13-00 
Civilian  health  and  medical 

program  of  uniformed 

services  (CHAMPUS): 

TRICARE  program— 
Claimcheck  denials; 
appeals  process 


establishment; 
comments  due  by  3-13- 
00;  published  1-13-00 
Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages; 
comments  due  by  3-13- 
00:  published  1-13-00 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Teacher  Quality 
Enhancement  Grants 
Program;  comments  due 
by  3-13-00;  published  2- 
11-00 
EMERGENCY  OIL  AND  GAS 
GUARANTEED  LOAN 
BOARD 

National  Environmental  Policy 
Act;  implementation: 
Loan  guarantee  decisions; 
information  availability; 
con-ection;  comments  due 
by  3-13-00;  publisfied  1- 
12-00 
EMERGENCY  STEEL 
GUARANTEE  LOAN  BOARD 
National  Environmental  Policy 
Act;  implementation; 
Loan  guarantee  decisions; 
information  availability; 
connection;  comments  due 
by  3-13-00;  published  1- 
12-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control; 
Operating  permits  programs; 
intenm  approval  expiration 
dates;  extension; 
comments  due  by  3-15- 
00;  published  2-14-00 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States; 
Idaho 
Correction;  comments  due 
by  3-13-00;  published 
2-22-00 
Kentucky;  comments  due  by 
3-16-00;  published  2-15- 
00 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Federal  Agncuttural 
Mortgage  Corporation; 
risk-based  capital 
requirements;  comments 
due  by  3-13-00;  published 
11-12-99 
Federal  Agncultural 
Mortgage  Corporation; 
nsk-t)ased  capital 
requirements;  correctkjn; 
comments  due  by  3-13- 
00;  published  1-11-00 
FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 


IV 
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Tying  restrictions;  fsvisions; 
comments  due  b^  3-13- 
00:  published  2-1-00 

GENERAL  SERVICE  S 
ADMINISTRATION 

Federal  Acquisition  Fegulation 
(FAR): 

Liquidated  damage ;: 
comments  due  bi  3-13- 
00:  published  1-13-00 
Federal  Management 
Regulation: 

Federal  advisory  c<  mmittee 
management;  comments 
due  by  3-14-00:   Jublished 
1-14-00 
INTERIOR  DEPARTMENT 
Indian  Affairs  BureaL 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Indian  Reservation  Roads 
funds:  2000  FY  f  jnds 
distribution;  comments 
due  by  3-16-00:    lublished 
2-15-00 

INTERIOR  DEPARTKi  ENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Alabama  sturgeon; 

comments  due  bi  3-17- 

00:  published  2-1B-00 

Anadromous  Atlanti: 

salmon:  Gulf  of  Maine 

distinct  populatior 

segment:  status  teview: 

comments  due  by  3-15- 

00:  published  1-7-00 

Habitat  conservation  plans, 

safe  hartror  agre«  ments, 

and  candidate 

conservation  agr^ments 

with  assurances; 

comments  due  b^  3-13- 

00;  published  2-l|l-00 

Endangered  Species 

Convention: 

Appendices  and 

amendments — 

Alligator  snappind  turtle 

and  all  species  of  map 

turtles  native  tc  U.S. 

comments  due  by  3-13- 

00;  published  1-26-00 


LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 

Civil  penalties;  assessment; 
comments  due  by  3-13- 
00:  published  2-11-00 
Medical  care  to  employees 
of  two  or  more  employers; 
multiple  employer  welfare 
arrangements  and  other 
entities  providing 
coverage;  reporting 
requirements;  comments 
due  by  3-13-00;  published 
2-11-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages; 
comments  due  by  3-13- 
00:  published  1-13-00 
OKLAHOMA  CITY  NATIONAL 
MEMORIAL  TRUST 
Oklahoma  City  National 
Memorial  regulations; 
comments  due  by  3-14-00; 
published  2-16-00 
POSTAL  SERVICE 
Domestic  Mall  Manual: 
Plant  Verified  Drop 
Shipment  (PVDS);  loading 
requirements:  comments 
due  by  3-15-00;  published 
2-11-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
California;  comments  due  by 
3-13-00;  published  1-11- 
00 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  comments 
due  by  3-13-00;  published 
3-1-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Agusta;  comments  due  by 

3-13-00;  published  1-12- 

00 
Airt)us;  comments  due  by  3- 

13-00;  published  2-10-00 
Boeing;  comments  due  by 

3-13-00;  published  *1 -26- 

00 
Bombardier;  comments  due 

by  3-13-00;  published  2- 

10-00 
Eurocopter  Deutschland 

GMBH;  comments  due  by 

3-13-00;  published  1-13- 

00 
General  Electric  Aircraft 

Engines;  comments  due 

by  3-13-00;  published  1- 

12-00 
McDonnell  Douglas; 

comments  due  by  3-13- 

00;  published  1-26-00 
Raytheon;  comments  due  by 

3-17-00;  published  2-1-00 
Rolls-Royce  Ltd.;  comments 

due  by  3-13-00;  published 

1-12-00 
Rolls-Royce  pic;  comments 

due  by  3-13-00;  published 

1-12-00 
Class  E  airspace;  comments 
due  by  3-15-00;  published 
2-14-00 

VETERANS  AFFAIRS 
DEPARTMENT 

National  Service  Life 
Insurance  and  Veterans 
Special  Life  Insurance: 
Term  capped  policies;  cash 
value;  comments  due  by 
3-16-00;  published  2-15- 
00 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1451/P.L.  106-173 

Abraham  Lincoln  Bicentennial 
Commission  Act  (Feb.  25, 
2000;  114  Stat.  14) 

S.  632/P.L.  106-174 

Poison  Control  Center 
Enhancement  and  Awareness 
Act  (Feb.  25,  2000;  114  Stat. 
18) 

Last  List  February  23,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message; 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  Is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  tree  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://wvw.access.gpo.gov/nara/cfr/ 

lndex.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-038-00001-6) 5.00      sjan.  ),  1999 


3  (1997  Compilation 
and  Parts  100  and 
101) 


,  (869-038-00002-4) 20.00 

4  (869-038-00003-2) 7.00 

5  Parts: 

1-699  (869-038-00004-1) 37.00 

700-1 199  (869-038-00005-9) 27.00 

1200-End,  6(6 

Reserved)  (869-038-00006-7) 44.00 

7  Parts: 

1-26  (869-038-00007-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038-00009-1) 20.00 

210-299 (869-038-00010-5) 47.00 

300-399 (869-038-0001 1-3) 25.00 

40(y-699 (869-038-00012-1) 37.00 

700-899 (869-038-00013-0) 32.00 

900-999 (869-038-00014-8) 41.00 

1000-1199  (869-038-00015-6) 46.00 

1200-1599  (869-038-00016-4) 34.00 

1600-1899  (869-038-00017-2) 55.00 

1900-1939  (869-038-00018-1) 19.00 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

•2000-End  (869-042-00021-8) 31.00 


'Jon.  1,  1999 
5Jan.  1.  1999 

Jan.  1,  1999 
Jan.  1,  1999 

Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1.  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,2000 


8  (869-038-00022-9) 36.00        Jon.  1,  1999 

9  Psrtsi 

1-199  ..". (869-038-00023-7) 42.00        Jan.  1,  1999 

200-End  (869-038-00024-5) 37.00        Jan.  1,  1999 

10  Parts: 

1-50  (869-038-00025-3) 42.00        Jan.  1,  1999 

51-199 (869-038-00026-1) 34.00        Jan.  1,  1999 

200^99 (869-038-00027-0) 33.00        Jan.  1,  1999 

500-End  (869-038-00028-8) 43.00        Jan.  1,  1999 

11  (869-038-00029-6) 20.00        Jan.  1,  1999 

12  Parts: 

1-199  (869-038-00030-0) 17.00 

200-219 (869-038-00031-8) 20.00 

220-299 (869-038-00032-6) 40.00 

300-499 (869-038-00033-4) 25.00 

500-599 (869-038-O0034-2) 24.00 

600-End  (869-038-00035-1) 45.00 

13  (869-038-00036-9) 25.00 


Jan.  1.  1999 

Jan.  1,  1999 

Jan.  1,  1999 

Jan.  1.  1999 

Jon.  1,  1999 

Jan.  1,  1999 

Jan.  1.  1999 


Title  Stock  Number 

14  Parts: 

1-59 (869-038-00037-7) 

60-139 (869-038-00038-5) 

140-199 (869-038-00039-3) 

200-1199  (869-038-00040-7) 

1200-End (869-038-00041-5) 

15  Parts: 

0-299  (869-O3&-00042-3) 

300-799 (869-038-00043-1) 

800-End  (869-038-00044-0) 

16  Parts: 

0^999  (869-038-00045-8) 

1000-End (869-038-00046-6) 

17  Parts: 

1-199  (869-038-00048-2) 

200-239 (869-038-00049-1) 

240-End  (869-G38-0005O-4) 

18  Parts: 

1-399  (869-038-00051-2) 

400-End  (869-038-00052-1) 

19  Parts: 

1-140  (869-038-00053-9) 

141-199 (869-038-00054-7) 

200-€nd  (869-038-00055-5) 

20  Parts: 

1-399  (869-038-00056-3) 

400-499 (869-038-00057-1) 

500-End  (869-038-00058-0) 

21  Parts: 

1-99  (869-038-00059-8) 

100-169 (869-038-00060-1) 

170-199 (869-038-00061-0) 

200-299 (869-038-00062-8) 

300-499 (869-038-00063-6) 

500-599 (869-038-00064-4) 

600-799 (869-038-00065-2) 

800-1299  (869-038-00066-1) 

1300-End (869-038-00067-9) 

22  Parts: 

1-299  (869-038-00068-7) 

300-End  (869-038-00069-5) 

23  (869-038-O0070-9) 

24  Parts: 

0-199  (869-038-0007 1-7) 

200-499 (869-038-00072-5) 

500-699 (869-O38-0O073-3) 

700-1699  (869-038-00074-1) 

1700-End (869-038-00075-0) 

25  (869-038-00076-8) 

26  Parts: 

§§  1 0- 1-1 .60  (869-038-00077-6) 

§§1.61-1.169 (869-038-00078-4) 

§§1.170-1.300  (869-038-00079-2) 

§§1.301-1.400  (869-036-0008O-6) 

§§1.401-1.440  (869-038-00081-4) 

§§1.441-1.500  (869-038-00082-2) 

§§1.501-1.640  (869-038-O0083-1) 

§§1.641-1,850 (869-038-00084-9) 

§§1.851-1.907  (869-038-00085-7) 

§§1.908-1.1000  (869-038-00086-5) 

§§1.1001-1.1400  (869-038-00087-3) 

§§  1.1401-End  (869-038-00088-1) 

2-29    (869-038-00089-0) 

30-39  (869-038-00090-3) 

40^9  (869-038-00091-1) 

50-299 (869-038-00092-0) 

300-499 {869-038-00093-6) 

500-599 (869-038-00094-6) 

600-End  (869-038-00095-4) 

27  Parts: 

1-199  (869-038-00096-2) 


Price       Revleton  Date 


50.00 
42.00 
17.00 
28.x 
24.00 

25.00 
36.00 
24.00 

32.00 

37.00 

29.00 
34.00 
44.00 

48.00 
14.00 

37.00 
36.00 
18.00 

30.W 
51.00 
44.00 

24.00 
28.00 
29.00 
11.00 
50.00 
28.00 
9.00 
35.00 
14X10 

44.00 
32.00 

27.00 

34.00 
32.00 
18.00 
40.00 
18.00 

47.00 

27.00 
50.00 
34.00 
25.W 
43.00 
30.W 
27.00 
35.00 
40.00 
38.00 
40.00 
55.00 
39.00 
28.00 
17.00 
21.00 
37.00 
11.00 
11.00 

53.00 


Jan.  1,  1999 

Jon.  1,  1999 

Jon.  1.  1999 

Jon.  1.  1999 

Jon.  1,  1999 

Jon.  1.  1999 
Jon.  1.  1999 
Jon.  1,  1999 

Jon.  1.  1999 
Jon.  1,  1999 

Apr.  1,  1999 
Apr.  1.  1999 
Apr.  1.  1999 

Apr.  1.  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1.  1999 

Apr.  1,  1999 

'Apr.  1,  1999 


Apr 
Apr.  1 


1999 
1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1  1999 
Apr.  1.  1999 
Apr.  1,  1999 
Apr.  1.  1999 
Apr.  1,  1999 

Apr  1,  1999 
Apr.  1.  1999 

Apr.  1,  1999 


Apr 
Apr 
Apr 
AJy 
AJsr 

Apr 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
'Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
AJy 
Apr 
Apr 
Apr 


1,  1999 
1,  1999 
1.  1999 
1,  1999 
1,  1999 

1,  1999 

1,  1999 
1.  1999 
1,  1999 
1.  1999 
1,  1999 
1,  1999 
1.  1999 
1.  1999 
1,  1999 
1.  1999 
1,  1999 
1,  1999 
1.  1999 
1.  1999 
1.  1999 
1,  1999 
1.  1999 
1,  1999 
1,  1999 


Apr.  1,  1999 


VI 
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Title 

200-€nd  . 

28  Parts: 

0-42  

43-encl  ... 


Stock  Number  Price 

(869-038-00097-1) 17.00 


Revision  Date 
Apr.  1,  1999 


THIe 


Stock  NumtMf 


Price       Revision  Date 


29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§1900  to 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926  

1927-£nd 


.  (869-038-00098-9) 39.00 

(869-038-00099-7)  32.00 

(869-038-00 10O-4) 28.00 

(869-038-00101-2) 13.00 

(869-038-00102-1) 40.00 

(869-038-00103-9) 21.00 


30  Parts: 

1-199  

200-699... 
700-End  .. 


(869-038-00105-5) 28.00 

(869-038-00106-3) 18.00 

(869-038-00107-1) 30.00 

(869-038-00 108-0) 43.00 

(869-038-00109-8) 35.00 

(869-038-00110-1) 30.00 

(869-038-001 1 1-0) 35.00 

(869-038-00112-8) 21.00 

(869-038-00113-6) 48.00 

15.00 

19.00 

18.00 

(869-038-001 14-^4) 46.00 

(869-038-00115-2) 55.00 

(869-038-00116-1) 32.00 

(869-038-00117-9) 23.00 

(869-038-00118-7) 27.00 

(869-038-00119-5) 27.00 

(869-038-00120-9) 32.00 

(869-038-00121-7) 41.00 

(869-038-00122-5) 33.00 

(869-038-00123-3) 28.00 

(869-038-00124-1) 25.00 

(869-038-00125-0) 46.00 

35  1(869-038-00126-8) 14.00 


31  Parts: 

0-199  

200-€nd  

32  Parts: 

1-39,  Vol.  I .. 
1-39.  Vol.  II  . 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629  

630^599 

700-799  

800-£nd  


33  Parts: 

1-124  

125-199  .. 
200-End  . 

34  Parts: 

1-299  

300-399  .. 
400-End  . 


36  Parts 

1-199  

200-299  ... 
300-End  .. 

37 

38  Parts: 

0-17  

18-End  .... 


39 


40  Parts: 

1-49  

50-51   

52  (52.01-52.1018) 
52(52.1019-End)  .. 

53-59  

60  

61-62  

63(63.1-63.1119)  .. 
63  (63.1 200-End)  .. 

64-71   

72-80  

81-85  

86  

87-135 

136-149  

150-189  

190-259  


(869-038-00127-6) 21.00 

(869-038-00128-4) 23.00 

(869-038-00129-2) 38.00 

(869-038-00130-6)  29.00 

(869-038-00131-4) 37.00 

(869-038-00132-2) 41.00 

(869-038-00133-1) 24.00 


(869-038-00134-9) 33.00 

(869-038-00135-7) 25.00 

(869-038-00136-5) 33.00 

(869-038-00137-3) 37.00 

(869-038-00138-1) 19.00 

(869-038-00139-0) 59.00 

(869-038-00140-3) 19.00 

(869-038-00141-1) 58.00 

(869-038-00142-0) 36.00 

(869-038-00143-8) 11.00 

(869-038-00144-6) 41.00 

(869-038-00145-4) 33.00 

(869-038-00146-2) 59.00 

(869-038-00146-1) 53.00 

(869-038-00148-9) 40.00 

(869-038-00149-7) 35.00 

(869-038-00150-1) 23.00 


July 
July 

July 

July 

«July 

July 


(869-03^)0104-7) 46.00         July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

8  July 

July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1999 
1999 

1999 
1999 
1999 
1999 

1999 

1999 
1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 

1984 
1984 
1984 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 
1999 

1999 

1999 
1999 
1999 

1999 


1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


260-265 (869-038-00151-9) 

266-299 (869-038-00152-7) 

300-399 (869-038-00153-5) 

400-424 (869-038-00154-3) 

425-699 (869-038-00155-1) 

700-789 (869-038-00156-0) 

790-End  (869-038-00157-8) 

41  Chapters: 

1,  1-1  to  1-10  

1, 1-11  to  Appendix.  2  (2  Reserved) 

3-6 

7  

8  

9  N 

10-17  

18,  Vol.  I,  Ports  1-5  

18,  Vd.  II,  Ports  6-19 

18,  Vol.  III.  Ports  20-52  

19-100  

1-100  (869-038-00158-6) 

101  (869-038-00159-4) 

102-200 (869-038-00160-8) 

201-End  (869-038-00161-6) 

42  Parts: 

1-399  (869-038-00162-4) 

400-429 (869-038-00163-2) 

430-End  (869-038-00164-1) 

43  Parts: 

1-999  (869-038-00165-9) 

lOOO-end  (869-038-00166-7) 

44  (869-038-00167-5) 

45  Parts: 

1-199  (869-038-00168-3) 

200-499 (869-038-00169-1) 

500-1199 (869-038-00170-5) 

120(Hnd (869-038-00171-3) 

46  Parts: ' 

1-40  (869-038-00172-1) 

41-69  (869-038-00 173-0) 

70-89  (869-034-00173-4)  , 

90-139 (869-038-00175-6) 

140-155 (869-038-00176-4)  , 

156-165  (869-038-00177-2)  , 

166-199 (869-038-00178-1)  , 

200-499 (869-038-00179-9)  . 

500-End  (869-038-00180-2)  . 

47  Parts: 

0-19  (869-038-00181-1)  , 

20-39  (869-038-00182-9)  . 

40-69  (869-038-00183-7)  . 

70-79  (869-038-00184-5)  . 

80-End  (869-038-00185-3)  , 

48  Chapters: 

1  (Ports  1-51)  (869-038-00186-1)  . 

1  (Ports  52-99)  (869-038-00187-0)  , 

2  (Ports  201-299) (869-038-00186-8)  . 

3-6 (869-038-00189-6)  . 

7-14  (869-038-00190-0)  . 

15-28  (869-038-00191-8)  . 

29-£nd  (869-038-00192-6)  . 

49  Parts: 

1-99  .'. (869-038-00193-4)  . 

100-185 (869-038-00194-2)  . 

186-199 (869-038-00195-1)  . 

200-399  (869-038-00196-9)  . 

400-999 (869-038-00197-7)  . 

1000-1199  (869-038-00198-5)  . 

1200-End (869-038-00199-3)  . 

50  Parts: 

1-199  (869-038-00200-1)  . 

200-599 (869-038-00201-9)  . 


32.00 
33.00 
26.00 
34.00 
44.00 
42.00 
23.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
14.00 
39.00 
16.00 
15.00 

36.00 
44.00 
54.00 

32.00 
47.00 

28.00 

33.00 
16.00 
30.00 
40.00 

27.00 
23.00 
8.00 
26.00 
15.00 
21.00 
27.00 
23.00 
15.00 

39.00 
26.00 
26.00 
39.00 
40.00 

55.00 
30.00 
36.00 
27.00 
35.00 
36.00 
25.00 


34.00 
53.00 
13.00 
53.00 
57.00 
17.00 
14.00 

43.00 
22.00 
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Rules  and  Regulations 
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Vol.  65,  No.  45 
Tuesday,  March  7,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-59-AD;  Amendment 
3d-11606;  AD  2000-04-23] 

RIN2120-AA64 

Airwortliiness  Directives;  Dornier 
iModel  328-100  and  -300  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Domier  Model 
328-100  and  -300  series  airplanes.  This 
action  requires  repetitive  inspections  to 
detect  cracking  of  the  trailing  edge  of 
the  rudder  spring  tab,  and  follow-on 
actions,  if  necessary.  For  certain 
airplanes,  this  action  provides  for 
optional  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  cracking  of  the 
rudder  spring  tab,  which  could  result  in 
reduced  flutter  margin  and  consequent 
loss  of  control  of  the  airplane. 
DATES:  Effective  March  22.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  22, 
2000. 

Conmients  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  6,  2000. 

ADDRESSES:  Submit  conaments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 


Attention:  Rules  Docket  No.  2000-NM- 
59-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fairchild 
Domier,  Domier  Luftfahrt  GmbH,  P.O. 
Box  1103,  D-82230  Wessling,  Germany. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
Intemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LBA).  which  is 
the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  and  -300  series 
airplanes.  The  LBA  advises  that  it  has 
received  a  report  of  14  cracked  rudder 
spring  tabs  foimd  during  production. 
Investigation  conducted  by  the 
manufacturer  revealed  that  the  source  of 
the  cracks  was  the  shape  of  the  spring 
tab  mold.  When  the  mold  was  closed 
during  production,  layers  of  the  spring 
tab  at  the  trailing  edge  were  partially 
exposed  and  subsequently  improperly 
ground  off  in  the  paint  shop,  destroying 
one  or  more  layers  of  the  trailing  edge. 
Further  investigation  by  the 
manufacturer  indicated  that  a  spring  tab 
having  a  crack  longer  than  750 
millimeters  would  have  so  little 
stiffness  that  the  spring  tab  could  flutter. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  control  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Alert  Service 
Bulletins  ASB-328-55-028  (for  Model 
328-100  series  airplanes)  and  ASB- 
328J-55-O02  (for  Model  328-300  series 
airplanes),  both  dated  October  29.  1999. 
These  alert  service  bulletins  describe 
procedures  for  an  initial  detailed  visual 
inspection  to  detect  cracking  of  a  2-inch 
length  of  the  trailing  edge  of  the  mdder 
spring  tab.  Follow-on  actions  for  a 
crack-free  spring  tab  include  the 
installation  of  high-speed  tape  on  the 
trailing  edge,  repetitive  visual  checks  of 
the  tape  to  detect  discrepancies 


(improper  seat  and  damage),  and 
replacement  of  discrepant  tape  with 
new  tape.  Corrective  actions  for  a 
cracked  spring  tab  include  replacement 
with  a  new  spring  tab.  These  alert 
service  bulletins  further  describe 
procedures  for  subsequent,  more 
extensive,  repetitive  detailed  visual 
inspections  to  detect  cracking  of  the 
trailing  edge  of  the  rudder  spring  tab, 
and  replacement  of  any  cracked  spring 
tab  with  a  new  spring  tab. 

The  LBA  classified  these  service 
bulletins  as  mandatory  and  issued 
German  airworthiness  directives  2000- 
002  (for  Model  328-100  series  airplanes) 
and  2000-001  (for  Model  328-300  series 
airplanes),  both  dated  January  13,  2000, 
in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

Dornier  has  also  issued  Service 
Bulletin  SB-328-55-307,  dated 
December  1,  1999,  which  describes 
procedures  for  a  one-time  pressure  test 
inspection,  and  permanent  repair  of  any 
cracked  spring  tab.  Accomplishment  of 
these  actions  would  eliminate  the  need 
for  the  repetitive  inspections  specified 
by  Domier  Alert  Service  Bulletin  ASB- 
328-55-028. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiired  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  cracking  of  the  rudder  spring 
tab,  which  could  result  in  reduced 
flutter  margin  and  consequent  reduced 
structural  integrity  and  loss  of  control  of 
the  airplane.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletins  described 
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Operators  shoul  i  note  that,  unlike  the 
procedures  descril  )ed  in  the  alert  service 
bulletins,  this  AD  does  not  permit 
ftirther  flight  if  an  r  cracking  is  detected 
in  the  spring  tab. '  "he  FAA  has 
determined  that,  b  Bcause  of  the  safety 
implications  and  c  onsequences 
associated  with  su  ch  cracking,  any 
subject  spring  tab  liat  is  found  to  be 
cracked  must  be  n  placed  prior  to 
further  flight. 

Whereas  this  AI  i  provides  for  optional 
terminating  action  for  Model  328-100 
series  airplanes,  Gsrman  airworthiness 
directive  2000-00; ;  offers  no  such 
provision.  However,  the  FAA  has  since 
been  advised  by  tl:  e  LBA  and  Dornier 
that  terminating  a(  tion  is  available  for 
Model  328-100  se  it  s  airplanes. 
Therefore,  the  FA;  l  has  determined  that, 
for  these  airplanes  accomplishment  of 
the  pressure  test  ir  spection,  and 
permanent  repair  ( if  any  cracked  spring 
tab,  as  specified  b]  Dornier  Service 
Bulletin  SB-328-5  5-307,  dated 
December  1,  1999,  is  acceptable  for 
terminating  action  for  the  repetitive 
inspections  specif  ed  by  Alert  Service 
Bulletin  ASB-328-  -55-028. 

The  alert  service  bulletins  recommend 
that  the  tape  check  s  be  repeated  at  every 
line  check  and  tha  the  repetitive 
detailed  visual  ins  jection  be  repeated  at 
every  A-check;  ho'  krever,  the  repetitive 
intervals  required  )y  this  AD  are 
specified  in  terms  )f  flight  hours  or 
days,  which  generally  correspond  to 
operators'  line  che  :k  and  A-check 
schedules.  The  FA  \  has  determined 
that  the  required  n  petitive  intervals 
represent  the  maxi  num  interval  of  time 
allowable  for  the  a  fected  airplanes  to 


continue  to  operati  i 
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AD  for  these  airplanes.  Once  these 
procedures  are  developed,  approved, 
and  available,  the  FAA  may  consider 
additioncd  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendinent 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rale  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  AH 
conmiunications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sunmiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2000-NM-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi'om  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-04-23     Dornier  Luftfahrt  GNfBH: 

Amendment  39-11606.  Docket  2000- 
NM-59-AD. 

Applicability:  Model  328-100  series 
airplanes,  serial  numbers  3003  through  3119 
inclusive;  and  Model  328-300  series 
airplanes,  serial  numbers  3108  through  3123 
inclusive,  and  3125  through  3128  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
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this  AD;  and,  if  the  unsafe  condition  has  not 
been  eUminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  rudder  spring 
tab,  which  could  result  in  reduced  flutter 
margin  and  consequent  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Initial  Inspection 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  cracking  of  the  trailing 
edge  of  the  rudder  spring  tab,  in  accordance 
with  Figure  1  of  Dornier  Alert  Service 
Bulletin  ASB-328-55-028  (for  Model  328- 
100  series  airplanes)  or  ASB-328I-55-002 
(for  Model  328-300  series  airplanes),  both 
dated  October  29,  1999;  as  applicable. 

(1)  If  no  crack  is  detected,  accomplish  the 
actions  specified  bv  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)ofthisAD". 

(i)  Prior  to  further  flight,  install  high-speed 
tape  on  the  trailing  edge,  in  accordance  with 
the  applicable  alert  service  bulletin. 

(ii)  Within  60  flight  hours  or  15  days  after 
installation  of  the  tape,  whichever  occurs 
first,  perform  a  general  visual  inspection  to 
detect  discrepancies  of  the  tape  (including 
improper  seat  and  damage),  in  accordance 
with  the  applicable  alert  service  bulletin. 

(A)  If  no  discrepancy  is  found,  repeat  the 
general  visual  inspection  of  the  tape 
thereafter  at  intervals  not  to  exceed  60  flight 
hours  or  15  days,  whichever  occurs  first, 
until  the  requirements  of  paragraph  (b)  of  this 
AD  have  been  accomplished. 

(B)  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  tape  with  new  tape, 
and  repeat  the  general  visual  inspection  of 
the  tape  thereafter  at  intervals  not  to  exceed 
60  flight  hours  or  15  days,  whichever  occurs 
first,  until  the  requirements  of  paragraph  (b) 
of  this  AD  have  been  accomplished. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  spring  tab  with  a  new 
spring  tab,  in  accordance  with  the  applicable 
alert  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 


Repetitive  Inspection 

(b)  Within  400  flight  hours  after  the 
effective  date  of  this  AD;  or  within  400  flight 
hours  after  tab  replacement  in  accordance 
with  paragraph  (a)(2)  of  this  AD,  if  required; 
whichever  occurs  later:  Perform  a  detailed 
visual  inspection  to  detect  cracking  of  the 
trailing  edge  of  the  rudder  spring  tab,  in 
accordance  with  Figure  2  of  Dornier  Alert 
Service  Bulletin  ASB-328-55-028  (for  Model 
328-100  series  airplanes)  or  ASB-328J-55- 
002  (for  Model  328-300  series  airplanes), 
both  dated  October  29,  1999;  as  applicable. 
Accomplishment  of  the  requirements  of  this 
paragraph  within  the  compliance  time 
required  for  paragraph  (a)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 

(1)  If  no  crack  is  detected,  repeat  the 
detailed  visual  inspection  required  by 
paragraph  (b)  of  this  AD  at  intervals  not  to 
exceed  400  flight  hours. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  spring  tab  with  a  new 
spring  tab,  in  accordance  with  the  applicable 
alert  service  bulletin.  Thereafter,  repeat  the 
detailed  visual  inspection  required  by 
paragraph  (b)  of  this  AD  at  intervals  not  to 
exceed  400  flight  hours. 

Optional  Terminating  Action 

(c)  For  Model  328-100  series  airplanes: 
Accomplishment  of  the  pressure  test 
inspection  of  the  spring  tab,  and  applicable 
corrective  actions,  in  accordance  with 
Dornier  Service  Bulletin  SB-328-55-307, 
dated  December  1, 1999,  constitutes 
terminating  action  for  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  spring 
tab,  part  number  (P/N)  001 A554A1 706-000 
(for  Model  328-100  series  airplanes)  or  P/N 
001A554A1706-000  (for  Model  328-300 
series  airplanes),  unless  that  spring  tab  has 
been  inspected  in  accordance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Dornier  Alert  Service  Bulletin  ASB- 
328-55-028  (for  Model  328-100  series 
airplanes),  dated  October  29, 1999;  or  Dornier 
Alert  Service  Bulletin  ASB-328I-55-002  (for 
Model  328-300  series  airplanes),  dated 
October  29,  1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fairchild  Dornier,  Dornier 
Luftfahrt  GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2000-002 
(for  Model  328-100  series  airplanes)  and 
2000-001  (for  Model  328-300  series 
airplanes),  both  dated  January  13,  2000. 

(h)  This  amendment  becomes  effective  on 
March  22,  2000. 

Issued  in  Renton,  Washington,  on  February 
24,  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-4930  Filed  3-6-00;  8:45  am] 

BILUNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2000-NM-67-AD;  Amendment 
39-11618;  AD  2000-05-09] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200,  -200PF,  and  -200CB 
Series  Airplanes  Powered  by  Rolls- 
Royce  RB211-535C/E4/E4B  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200,  -200PF.  and  -200CB  series 
airplanes,  that  currently  requires 
repetitive  inspections  of  the  engine 
thrust  control  cable  system  to  detect 
discrepancies  of  the  wire  rope,  fittings, 
and  pulleys;  and  replacement,  if 
necessary.  That  AD  also  requires  a  one- 
time inspection  to  determine  the  part 
number  of  certain  pulleys,  and 
replacement  of  existing  pulleys  with 
new  pulleys,  if  necessary;  and 
modification  of  the  engine  thrust  control 
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cable  installation  This  new  action 
corrects  a  certain  part  number.  This  AD 
is  prompted  by  re  ports  of  failure  of 
certain  engine  thi  ust  control  cables.  The 
actions  specified  jy  this  AD  are 
intended  to  preve  nt  failure  of  certain 
engine  thrust  coniol  cables,  which 
could  result  in  a  ;  evere  asymmetric 
thrust  condition  (  uring  landing,  and 
consequent  reduc  ed  controllability  of 
the  airplane. 
DATES:  Effective  h  larch  22,  2000. 

The  incorporati  on  by  reference  of 
certain  publicatio  as,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  th(  Federal  Register  as  of 
February  7,  2000  65  FR  1,  January  3, 
2000). 

Comments  for  i  aclusion  in  the  Rules 
Docket  must  be  «  ceived  on  or  before 
May  8,  2000. 

ADDRESSES:  Subn  it  comments  in 
triplicate  to  the  Fuderal  Aviation 
Administration  (F  AA),  Transport 
Airplane  Director  ite,  ANM-114, 
Attention:  Rules  I  locket  No.  2000-NM- 
67-AD.  1601  Lin(  Avenue,  SW., 
Renton,  Washing!  an  98055-4056. 

The  service  infdrmation  referencecMn 
this  AD  may  be  ofctained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  Jnay  be  examined  at 
Airplane 
ind  Avenue,  SW., 
n;  or  at  the  Office  of 
T,  800  North  Capitol 
Street,  NW.,  suite' 700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathrine  Rask,  Ae  rospace  Engineer, 
Propulsion  Branc|i,  ANM-140S,  FAA. 
Transport  Airplar  e  Directorate,  Seattle 
AircKift  Certificat  on  Office,  1601  Lind 
Avenue,  SW.,  Rer  ton,  Washington 
98055-4056;  telej  hone  (425)  227-1547; 
fax  (425)  227-1181. 
SUPPLEMENTARY  l^  FORMATION:  On 
December  22,  1999.  the  FAA  issued  AD 
99-27-06,  amendment  39-11487  (65  FR 
1,  January  3,  200G),  applicable  to  certain 
Boeing  Model  75/  -200,  -200PF,  and 
-200CB  series  air,  )lanes,  to  require 
repetitive  inspect  ons  of  the  engine 
thrust  control  cab  e  system  to  detect 
discrepancies  oft  je  wire  rope,  fittings, 
and  pulleys;  and  leplacement,  if 
necessary.  That  A  3  also  requires  a  one- 
time inspection  tc  determine  the  part 
number  of  certain  pulleys  and 
replacement  of  existing  pulleys  with 
new  pulleys,  if  necessary;  and 
modification  of  tl:  e  engine  thrust  control 
cable  installation,  That  action  was 
prompted  by  repcrts  of  failure  of  certain 
engine  thrust  con  rol  cables.  The  actions 
required  by  that  /  D  are  intended  to 
prevent  failure  of  certain  engine  thrust 
control  cables,  wl  ich  could  result  in  a 
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severe  asymmetric  thrust  condition 
during  landing,  and  consequent  reduced 
controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  a 
typographical  error  in  paragraph  (b)  of 
AD  99-27-06  identified  part  nimaber  (?/ 
N)  BAC30M4  as  a  part  nimiber  for  the 
thrust  control  cable  pulleys.  However, 
as  referenced  in  the  preamble  of  the 
final  rule,  BACP30M4  is  the  correct  P/ 
N  for  the  pulleys,  as  P/N  BAC30M4  does 
not  exist.  In  all  other  respects,  the 
original  document  is  correct. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  99- 
27-06  to  continue  to  require  repetitive 
inspections  of  the  engine  thrust  control 
cable  system  to  detect  discrepancies  of 
the  wire  rope,  fittings,  and  pulleys;  and 
replacement,  if  necessciry.  This  AD  also 
continues  to  require  a  one-time 
inspection  to  determine  the  part  number 
of  certain  pulleys,  and  replacement  of 
existing  pulleys  with  new  pulleys,  if 
necessary;  and  modification  of  the 
engine  thrust  control  cable  installation. 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overcill  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200(>-NM-€7-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Note  2:  The  location  of  the  pulleys  to  be 
inspected  in  accordance  with  paragraph  (b) 
of  this  AD  is  specified  in  Chapters  53-11-53- 
04,  76-11-52-01,  and  76-11-52-02  of  the 
Boeing  757  Illustrated  Parts  Catalog. 


Authority:  49  U.S.C.  106(g).  40113,  44701.       Modifications 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11487  (65  FR 
1,  January  3,  2000)  and  by  adding  a  new 
airworthiness  directive  (AD), 
amendment  39-11618,  to  read  as 
follows: 

2000-05-09     Boeing:  Amendment  39-11618. 
Docket  200O-NM-67-AD.  Supersedes 
AD  99-27-06,  Amendment  39-11487. 

Applicability:  Model  757-200,  -200PF.  and 
-200CB  series  airplanes  powered  by  Rolls- 
Royce  RB211-535C/E4/E4B  turbofan  engines, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  thrust  control  cable 
failure,  which  could  result  in  a  severe 
asymmetric  thrust  condition  during  landing, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Inspections  and  Corrective  Actions 

(a)  Within  24  months  or  6,000  flight  hours 
after  February  7,  2000  (the  effective  date  of 
AD  99-27-06.  amendment  39-11487). 
whichever  occurs  first:  Accomplish  the 
"Thrust  Control  Cable  Inspection  Procedure" 
specified  in  Appendix  1.  (including  Figure  1) 
of  this  AD  to  verify  the  integrity  of  the  thrust 
control  cables.  Prior  to  further  flight,  repair 
any  discrepancy  found  in  accordance  with 
the  procedures  described  in  the  Boeing  757 
Maintenance  Manual.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  24 
months  or  6,000  flight  hours,  whichever 
occurs  first. 

(b)  For  airplanes  having  line  numbers  1 
through  636  inclusive:  Within  24  months  or 
6,000  flight  hours  after  February  7,  2000, 
whichever  occurs  first,  perform  a  one-time 
inspection  of  the  8  engine  thrust  control 
cable  pulleys  in  the  struts  (4  in  each  strut) 
to  determine  the  part  number  (P/N)  of  each 
pulley.  If  any  pulley  having  P/N  65B80977- 
1  or  BACP30M4  is  installed,  prior  to  further 
flight,  replace  it  with  a  pulley  having  P/N 
255T1 232-7,  in  accordance  with  the 
procedures  described  in  the  Boeing  757 
Airplane  Maintenance  Manual. 


(c)  For  airplanes  identified  in  Boeing 
Service  Bulletin  757-76-1,  dated  May  18. 
1984:  Within  24  months  or  6.000  flight  hours 
after  February  7,  2000,  whichever  occurs 
first,  remove  the  guide  bracket  of  the  engine 
thrust  control  cable  located  on  the  front  spar 
of  the  right  wing,  in  accordance  with  the 
service  bulletin. 

(d)  For  airplanes  identified  in  Boeing 
Service  Bulletin  757-76-0005.  dated  May  5, 
1988:  Within  24  months  or  6,000  flight  hours 
after  February  7,  2000,  whichever  occurs 
first,  remove  the  engine  thrust  control  cable 
breakaway  stop  assemblies,  and  replace 
sections  of  the  engine  thrust  control  cables 
with  smaller  diameter  cables  in  accordance 
with  the  service  bulletin. 

(e)  For  airplanes  identified  in  Boeing 
Service  Bulletin  757-30A0018,  Revision  2, 
dated  September  9. 1999:  Within  60  days 
after  February  7,  2000,  install  a  support 
bracket  assembly  between  the  window  heat 
wire  bundle  and  the  engine  thrust  control 
cable;  and  adjust  the  wire  bundle  clearance, 
as  necessary,  to  parallel  the  minimum 
clearance  specified  in  Boeing  Alert  Service 
Bulletin  757-30A0018.  Revision  1,  dated 
September  17, 1998;  or  Boeing  Service 
Bulletin  757-30A0018,  Revision  2,  dated 
September  9,  1999. 

Alternative  Method  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  compients  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraphs  (a) 
and  (b)  of  this  AD.  the  modifications  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  757-76-1,  dated  May  18,  1984: 
Boeing  Service  Bulletin  757-76-0005,  dated 
May  5,  1988;  Boeing  Alert  Service  Bulletin 
757-30A0018,  Revision  1,  dated  September 
17, 1998;  and  Boeing  Service  Bulletin  757- 
30A0018,  Revision  2,  dated  September  9, 
1999.  This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  February'  7,  2000  (65 
FR  1.  lanuary  3,  2000).  Copies  may  be 


obtained  ft-om  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
March  22.  2000. 

Appendix  1. — Thrust  Control  Cable 
Impection  Procedure 

1.  General 

A.  Clean  the  cables,  if  necessary,  for  the 
inspection,  in  accordance  with  Boeing  757 
Maintenance  Manual  12-21-31. 

B.  Use  these  procedures  to  verify  the 
integrity  of  the  thrust  control  cable  system. 
The  procedures  must  be  performed  along  the 
entire  cable  run  for  each  engine.  To  ensure 
verification  of  the  portions  of  the  cables 
which  are  in  contact  with  pulleys  and 
quadrants,  the  thrust  control  must  be  moved 
by  operation  of  the  thrust  and/or  the  reverse 
thrust  levers  to  expose  those  portions  of  the 
cables. 

C.  The  first  task  is  an  inspection  of  the 
control  cable  wire  rope.  The  second  task  is 
an  inspection  of  the  control  cable  fittings. 
The  third  task  is  an  inspection  of  the  pulleys. 

Note:  These  three  tasks  may  be  performed 
concurrently  at  one  location  of  the  cable 
system  on  the  airplane,  if  desired,  for 
convenience. 

2.  Inspection  of  the  Control  Cable  Wire  Rope 

A.  Perform  a  detailed  visual  inspection  to 
ensure  that  the  cable  does  not  contact  parts 
other  than  pulleys,  quadrants,  cable  seals,  or 
grommets  installed  to  control  the  cable 
routing.  Look  for  evidence  of  contact  with 
other  parts.  Correct  the  condition  if  evidence 
of  contact  is  found. 

Note:  For  the  purposes  of  this  procedure, 
a  detailed  visual  inspection  is  defined  as: 
"An  intensive  visual  examination  of  a 
specific  structural  area,  system,  installation, 
or  assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  sourte  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

B.  Perform  a  detailed  visual  inspection  of 
the  cable  runs  to  detect  incorrect  routing, 
kinks  in  the  wire  rope,  or  other  damage. 
Replace  the  cable  assembly  if: 

(1)  One  cable  strand  had  worn  wires  where 
one  wire  cross  section  is  decreased  by  more 
than  40  percent  (see  Figure  1), 

(2)  A  icink  is  found,  or 

(3)  Corrosion  is  found. 

C.  Perform  a  detailed  visual  inspection  of 
the  cable:  To  check  for  broken  wires,  rub  a 
cloth  along  the  length  of  the  cable.  The  cloth 
catches  on  broken  wires. 

(1)  Replace  the  7x7  cable  assembly  if  there 
are  two  or  more  broken  wires  in  12 
continuous  inches  of  cable  or  there  are  three 
or  more  broken  wires  anywhere  in  the  total 
cable  assembly. 
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(2)  Replace  the 
there  are  four  or  mor ) 
continuous  inches  o 
more  broken  wires 
cable  assembly. 


cable  assembly  if 
broken  wires  in  12 
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3.  Inspection  of  the 

A.  Perform  a  detai  ed 
ensure  that  the  mean  5 
are  intact  (wire 


( bntrol  Cable  Fittings 

visual  inspection  to 
f  locking  the  joints 
locking,  cotter  pins, 


tumbuckle  clips,  etc.).  Install  any  missing 
parts. 

B.  Perform  a  detailed  visual  inspection  of 
the  swaged  portions  of  swaged  end  fittings  to 
detect  surface  cracks  or  corrosion.  Replace 
the  cable  assembly  if  cracks  or  corrosion  are 
found. 

C.  Perform  a  detailed  visual  inspection  of 
the  unswaged  portion  of  the  end  fitting. 
Replace  the  cable  assembly  if  a  crack  is 


visible,  if  corrosion  is  present,  or  if  the  end 
fitting  is  bent  more  than  2  degrees. 

D.  Perform  a  detailed  visual  inspection  of 
the  turnbuckle.  Replace  the  tumbuckle  if  a 
crack  is  visible  or  if  corrosion  is  present. 

4.  Inspection  of  Pulleys 

A.  Perform  a  detailed  visual  inspection  to 
ensure  that  pulleys  are  fi-ee  to  rotate.  Replace 
pulleys  which  are  not  firee  to  rotate. 
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EACH  OUTER  WIRE  WORN 

LESS   THAN  50% 

(WORN  AREAS  NOT  BLENDED) 


7x7  CABLE 


CABLE  STRAND 
(19  WIRES) 
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7x19  CABLE 


EACH  OUTER  WIRE  WORN  40-50% 
(WORN  AREAS  ARE  BLENDED) 


EACH  WIRE  IS  WORN 
MORE  THAN  50% 


|^>  SPACE  BETWEEN  WIRES 

[J>WEAR  CONDITION  THAT  CAUSES  BLENDED 
SURFACES  BETWEEN  WIRES 

[5>  OUTER  WIRE  WEAR  AREA  ON   CABLE  STRAND. 

SPACE  BETWEEN  WIRES    [^    OR  FULLY  BLENDED 
SURFACE  [j>OVER  APPROXIMATELY  SIX  WIRES 
IS  AN  INDICATION  OF  50  PERCENT  WIRE  WEAR 

T5>  CABLE  WEAR  CAN  OCCUR  ON  ONE  SIDE 
ONLY  OR  ON  FULL   CIRCUMFERENCE. 
CABLE  WEAR  CAN  EXTEND  ALONG  THE 
CABLE  FOR  A  DISTANCE  EQUAL  TO  THE 
USUAL  CABLE  TRAVEL 


FIGURE  1 
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Issued  in  Renton,  \  /ashington,  on  March  1, 
2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airpla 
Directorate,  Aircraft  ( 
[FR  Doc.  00-5459  '. 

BILUNG  CODE  491&-13-C 


ane 
Certification  Service. 
3-6-00;  8:45  am] 


I  Fil  id 


DEPARTMENT  0F|  TRANSPORTATION 
Federal  Aviation  Aklministration 

14CFRPart71      I 

[Airspace  Docket  Nd^  99-AWP-26] 

Establistiment  of  ^laaa  E  Airspace;  Big 
Bear  City,  CA 

AGENCY:  Federal  Ajriation 
Administration  (F./v^),  DOT. 
ACTION:  Final  rule. 


summary:  This  action  establishes  an 
Class  E  airspace  arta  at  Big  Bear  City, 


CA.  The  estabUsl 
Positioning  Syster 
Instrument  Approa 
to  Runway  (RWY) : 
Airport  has  made  i 


lent  of  a  Global 
(GPS)  Standard 
:h  Procedure  (SLAP) 
;6  at  Big  Bear  City 
lis  proposal 


necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  ( ontain  aircraft 


executing  the  GPS 


IWY  26  SIAP  to  Big 


Bear  City  Airport. '  'he  intended  effect  of 
this  action  is  to  pre  vide  adequate 


controlled  airspace 


Rules  (IFR)  operatii  )ns  at  Big  Bear  City 
Airport,  Big  Bear  C  ity,  CA. 

EFFECTIVE  DATE:  Ogjll  UTC  April  20, 
2000. 

inforIiation 


FOR  FURTHER 

Larry  Tonish,  Airsji 
Airspace  Branch, 
Division,  Western 
Federal  Aviation 
Aviation  Boulevarc 
California  90261 
6539. 

SUPPLEMENTARY  INFORMATION 


AWP 


A  dm 


t(  leph 


()4 


History 

On  December  29 
proposed  to  amenc 
establishing  a  Clas! 
Big  Bear  City,  CA 
Additional  control 
extending  upward 
the  siuface  is  needed 
executing  the  GPS 
Bear  City  Airport, 
provide  adequate 
aircraft  executing 
at  Big  Bear  City  Aiiport 
CA. 

Interested  partiei 
participate  in  this 


for  Instrument  Flight 


CONTACT: 

ace  Specialist, 

520.  Air  Traffic 
acific  Region, 

inistration,  15000 
Lawndale, 

one  (310)  725- 


1999,  the  FAA 
14  CFR  part  71  by 
E  airspace  area  at 

FR  72969). 
ed  airspace 
rem  700  feet  above 

to  contain  aircraft 
?WY  26  SIAP  at  Big 
his  action  will 
c  antroUed  airspace  for 

GPS  RWY  26  SIAP 
,  Big  Bear  City, 


tie  I 


were  invited  to 
I  ulemaking 


proceeding  by  submitting  written 
conmients  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  siuface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1, 1999, 
and  effective  September  16, 1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docxmient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at  Big 
Bear  City,  CA.  The  development  of  a 
GPS  RWY  26  SIAP  has  made  this  action 
necessary.  The  effect  of  this  action  will 
provide  adequate  airspace  for  aircraft 
executing  the  GPS  RWY  26  SIAP  at  Big 
Bear  City  Airport,  Big  Bear  City,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substcuitial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— OESiGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
GLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 


Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
*         *         *         *         * 

AWP  CA  E5     Big  Bear  City,  CA  [New] 

Big  Bear  City,  CA 

(Let.  34°15'49"N,  long.  116°51'16'' W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5  mile 

radius  of  the  Big  Bear  City  Airport. 

***** 

Dated:  Issued  in  Los  Angeles,  California, 
on  February  23,  2000. 
John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
[FR  Doc.  00-5490  Filed  3-6-00;  8:45  am) 

BILLING  CODE  4910-1 3-M 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 

[Regulations  Nos.  4  and  16] 
RIN  0960-AE56 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  income  for  the  Aged,  Blind, 
and  Disabled;  Evaluating  Opinion 
Evidence 

agency:  Social  Security  Administration. 
action:  Final  rules. 

SUMMARY:  We  are  revising  the  Social 
Security  and  Supplemental  Security 
Income  (SSI)  regulations  concerning  the 
evaluation  of  medical  opinions  to  clarify 
how  administrative  law  judges  and  the 
Appeals  Coimcil  are  to  consider  opinion 
evidence  from  State  agency  medical  and 
psychological  consultants,  other 
program  physicians  and  psychologists, 
and  medical  experts  we  consult  in 
claims  for  disability  benefits  under  titles 
II  and  XVI  of  the  Social  Security  Act 
(the  Act).  We  are  also  defining  and 
clarifying  several  terms  used  in  oiu 
regulations  and  deleting  other  terms. 
EFFECTIVE  DATE:  These  rules  are  effective 
April  6,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers,  Acting  Regulations 
Officer,  Social  Security  Administration, 
6401  Security  Boulevard,  Baltimore,  MD 
21235-6401,  1-410-965-3632,  or  TTY 
1-800-966-5609.  For  information  on 
eligibility  or  filing  for  benefits,  call  om- 
national  toll-free  number,  1-800-772- 
1213,  or  TTY  1-800-325-0778. 
SUPPLEMENTARY  INFORMATION:  The  Act 
provides,  in  title  n,  for  the  payment  of 
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disability  benefits  to  persons  insured 
imder  the  Act.  Title  II  also  provides, 
under  certain  circumstances,  for  the 
pajTnent  of  child's  insurance  benefits 
based  on  disability  and  widow's  and 
widower's  insurance  benefits  for 
disabled  widows,  widowers,  and 
surviving  divorced  spouses  of  insured 
persons.  In  addition,  the  Act  provides, 
in  title  XVI,  for  SSI  payments  to  persons 
who  are  aged,  blind,  or  disabled  and 
who  have  Umited  income  and  resources. 

For  adults  under  both  the  title  n  and 
title  XVI  programs  (including  persons 
claiming  child's  insurance  benefits 
based  on  disability  under  title  11), 
"disability"  means  the  inability  to 
engage  in  any  substantial  gainful 
activity.  For  an  individual  under  age  18 
claiming  SSI  benefits  based  on 
disability,  "disabihty"  means  that  an 
impairment(s)  causes  "marked  and 
severe  functional  limitations."  (Our 
regulations  explain  at  §  416.902  that 
"Marked  and  severe  functional 
limitations,  when  used  as  a  phrase, 
*  *  *  is  a  level  of  severity  that  meets 
or  medically  or  functionally  equals  the 
severity  of  a  listing  in  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
of  part  404  *  *  *.")  Under  both  title  n 
and  title  XVI,  disability  must  be  the 
result  of  a  medically  determinable 
physical  or  mental  impairment(s)  that 
can  be  expected  to  result  in  death  or 
that  has  lasted  or  can  be  expected  to  last 
for  a  continuous  period  of  at  least  12 
months. 

Explanation  of  Revisions 

Simplification  and  Clarification  of 
Terms 

These  final  regulations  define  and 
clarify  several  terms  that  have  been  used 
in  our  regulations,  and  delete  other 
terms.  Our  prior  regulations  used 
several  terms  to  refer  to  soiu-ces  of 
medical  evidence.  Regulations 
§§404.1502  and  416.902,  "General 
definitions  and  terms  for  this  subpart," 
defined  the  terms  "source  of  record," 
"medical  soiu-ces"  (which  included 
"consultative  examiners"),  and  "treating 
source."  These  terms  were  used  in 
various  sections  of  the  regulations  in 
subpart  P  of  part  404  and  subpart  I  of 
part  416.  chiefly  §§  404.1527  and 
416.927,  "Evaluating  medical  opinions 
about  your  impairment(s)  or  disability." 
In  addition,  §§  404.1519  and  416.919 
used  the  phrase  "a  treating  physician  or 
psychologist,  another  source  of  record, 
or  an  independent  source."  Regulations 
§§404.1527  and  416.927  also  employed 
the  terms  "nontreating  source"  and 
"nonexamining  source." 

In  paragraph  (a)  of  §§404.1513  and 
416.913  of  our  regulations,  we  say  that 


we  need  reports  about  the  individual's 
impairments  from  "acceptable  medical 
soiuces"  and  we  identify  the  sources 
that  are  acceptable  medical  sources.  We 
need  various  terms  for  types  of 
acceptable  medical  sources  in  only 
three,  specific  instances:  (1)  When  we 
explain  the  preference  we  give  to 
obtaining  evidence  fi-om  treating 
sources;  (2)  when  we  explain  the 
preference  we  give  to  treating  sources  to 
perform  consultative  examinations;  and 
(3)  in  our  rules  for  weighing  opinions 
from  acceptable  medical  sources.  In  the 
first  two  cases,  the  only  definition  that 
is  needed  is  the  definition  of  a  "treating 
source."  In  the  last  case,  relevant 
distinctions  are  needed  between  treating 
sources,  nontreating  sources  [i.e., 
acceptable  medical  sources,  such  as 
some  consultative  examiners,  who  have 
examined  an  individual  but  not 
provided  treatment),  and  nonexamining 
sources  (i.e.,  acceptable  medical  sources 
who  have  provided  evidence  but  who 
have  not  treated  or  examined  the 
individual). 

Therefore,  while  the  term  "medical 
source"  includes  the  term  "acceptable 
medical  source,"  we  are  simplifying  and 
clarifying  the  specific  terms  we  use  to 
describe  various  acceptable  medical 
sources  of  evidence,  including  medical 
opinion  evidence  (i.e.,  opinions  on  the 
natiu'e  and  severity  of  an  individual's 
impainnent(s)— see  §§  404.1527(a)(2) 
and  416.927(a)(2))  and  other  opinions 
(e.g.,  opinions  on  issues  reserved  to  the 
Commissioner  of  Social  Security  (the 
Commissioner) — see  §§  404.1527(e)  and 
416.927(e)) — by  using  only  four  terms: 
"Treating  source,"  "nontreating 
source,"  "nonexamining  source,"  and 
an  overall  term,  "acceptable  medical 
source,"  which  includes  all  three  types 
of  sources.  These  clarifications  do  not 
change  our  current  policy,  but  are  only 
intended  to  clarify  our  intent. 

To  do  this,  we  now  define  the  term 
"acceptable  medical  soiut:e"  in 
§§404.1502  and  416.902.  This  is  a  term 
we  have  used  for  many  years  in 
§§  404.1513(a)  and  416.913(a).  We  are 
also  redefining  the  term  "medical 
sources"  to  mean  acceptable  medical 
sources  or  other  health  care  providers 
who  are  not  "acceptable  medical 
sources,"  to  clarify  our  intent  in  certain 
regulations  sections.  For  instance,  under 
the  rules  in  §§404.1519,  404.1519g. 
416.919,  and  416.919g,  we  may  select  a 
qualified  medical  source  who  is  not  an 
"acceptable  medical  source"  to  perform 
a  consultative  examination;  e.g.,  an 
audiologist.  We  are  deleting  speech  and 
language  pathologist  from  this  example, 
which  appeared  in  the  Notice  of 
Proposed  Rulemaking  (NPRM). 
published  in  the  Federal  Register  on 


September  25,  1997  (62  FR  50271), 
because  an  NPRM  published  October  9. 
1998  (63  FR  54417)  proposes  to  add 
qualified  speech  and  language 
pathologists  eis  acceptable  medical 
sources. 

In  addition,  a  distinction  between 
"medical  source"  and  "acceptable 
medical  source"  is  necessary  because 
"an  acceptable  medical  source"  is 
required  to  establish  the  existence  of  a 
medically  determinable  impairment. 
See  §§  404.1513(a)  and  416.913(a).  Also, 
only  an  "acceptable  medical  source" 
can  be  considered  to  be  a  "treating 
source"  for  purposes  of  giving 
controlling  weight  to  treating  source 
medical  opinion.  See  §  404.1527(d)(2) 
and  416.927(d)(2).  The  distinction 
between  "acceptable  medical  source" 
and  "medical  source"  is  simply  to 
facilitate  application  of  the  two 
longstanding  rules  noted  above  and  is  in 
no  way  intended  to  imply  anything 
derogatory  about  medical  sources  that 
are  not  "acceptable  medical  sources." 

We  are  also  adding  definitions  for  the 
terms  "nonexamining  source"  and 
"nontreating  source,"  which  have  been 
used  in  §§  404.1527  and  416.927,  but 
which  previously  were  not  defined  in 
our  regulations.  We  are  clarifying  the 
definition  of  "treating  source"  to 
include  the  other  acceptable  medical 
sources  identified  in  §§  404.1513(a)  and 
416.913(a)  in  addition  to  licensed 
physicians  and  licensed  or  certified 
psychologists,  and,  consistent  with  the 
use  of  the  word  "evaluation"  in  the  first 
sentence  of  the  definition  in  §§  404.1502 
and  416.902,  to  clarify  that  a  source  who 
only  examines  and  evaluates  an 
individual  on  an  ongoing  basis,  but  who 
does  not  provide  any  treatment,  may 
also  be  a  "treating  source." 

We  are  deleting  the  term  "source  of 
record"  because  soiu-ces  previously 
included  in  the  definition  of  that  term 
are  now  included  in  the  definition  of 
the  terms  "acceptable  medical  soiux:e" 
or  "medical  sources,"  and  the  term 
"source  of  record"  is  not  needed. 

Clarification  of  §§404.1527  and  416.927 

Consistent  with  our  original  intent, 
we  are  clarifying  paragraph  (f)  of 
§§404.1527  and  416.927.  As  we 
explained  in  the  preamble  to  the  rules 
published  in  the  Federal  Register  on 
August  1.  1991  (56  FR  36932,  36937), 
the  piupose  of  paragraph  (f)  is  to:  (1) 
Explain  how  we  consider  evidence  from 
various  kinds  of  nonexamining  sources 
[e.g.,  State  agency  medical  and 
psychological  consultants,  other 
program  physicians  and  psychologists, 
and  medical  advisors — now  called 
"medical  experts" — at  the 
administrative  law  judge  and  Appeals 
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Council  levels  of  ac  ministrative  review); 
(2)  clarify  the  role  c  f  the  State  agency 
medical  and  psych(  logical  consultant  at 
the  various  levels  o  '  the  administrative 
review  process;  anc  (3)  codify  in 
regulations  our  lonj  ^standing  policy  that, 
because  State  agenc  y  medical  and 
psychological  consi  iltants  are  highly 
qualified  physician  s  and  psychologists 
who  are  also  expert  5  in  Social  Seciuity 
disability  evaluatio  i,  administrative  law 
judges  will  conside  ■  their  findings  with 
regard  to  the  natiire  and  severity  of  an 
individual's  impair  nent  as  opinions  of 
nonexamining  phys  icians  and 
psychologists. 

Sections  404.152  '(f)  and  416.927(f)  of 
the  regulations  havi  i  stated  since  1991 
that  administrative  law  judges  and  the 
Appeals  Council  are  required  to 
consider  State  agency  medical  and 
psychological  consultant  findings  about 
the  existence  and  stverity  of  an 
individual's  impairTnent(s),  the 
existence  and  severity  of  an  individual's 
symptoms,  whethei  an  individual's 
impairment(s)  meet  s  or  equals  the 
requirements  for  an  y  impairment  listed 
in  appendix  1  to  su  jpart  P  of  part  404, 
and  an  individual's  residual  functional 
capacity.  We  restated  and  clarified  these 
provisions  of  the  re  julations  in  Social 
Security  Ruling  96-f6p,  "Titles  U  and 
XVI:  Consideration  of  Administrative 
Findings  of  Fact  by  State  Agency 
Medical  and  Psychi  )logical  Consultants 
and  Other  Program  Physicians  and 
Psychologists  at  thaAdministrative  Law 
Judge  and  Appeals  Council  Levels  of 
Administrative  Revfiew;  Medical 
Equivalence."  (61  KR  34466,  July  2, 
1996.)  I 

Consistent  with  our  statements  in  the 
preamble  to  the  regulations  published  in 
1991  and  in  Social  Security  Riding  96- 
6p,  we  are  making  |he  following 
revisions  to  paragraph  (f)  of  §§  404.1527 
and  416.927.  We  ara  also  making 
conforming  revisions  to  paragraphs 
(d)(6]  and  (e).  None  of  these  revisions 
changes  our  curren;  policies. 

Because  paragrap  h  (f)  refers  to  the 
ndes  in  paragraphs!  (a)  through  (e)  of 
§§404.1527  and  41)5.927,  which 


collectively  addres; 

opinions  (as  descri 

(a)(2)  of  §§404.152 

opinions  on  issues 

Commissioner,  it  ii 

in  paragraph  (f)  sol^y  to  opinions  on 

the  "nature  and  severity  of  a  person's 

impairment{s)."  Therefore,  we  are 


both  medical 
d  in  paragraph 
and  416.927)  and 
eserved  to  the 
inaccurate  to  refer 


deleting  the  phrase 


"on  the  nature  and 


severity  of  your  im  jairments"  from  the 
introductory  text  o  paragraph  (f).  We 
are  also  revising  pa  ragraph  (f)(2)  to 
provide  more  detai  on  how 
administrative  law  judges  are  to 
consider  the  opinic  ns  of  State  agency 


medical  and  psychological  consultants, 
other  program  physiciems  and 
psychologists,  and  medical  experts  we 
considt.  We  have  divided  paragraph 
(f)(2)  into  an  introductory  paragraph  and 
new  paragraphs  (f)(2)(i)  through 
(f)(2)(iii),  which  provide  a  more  detailed 
explanation  of  how  opinions  from  these 
sources  are  to  be  evaluated.  The 
introductory  text  of  paragraph  (f)(2)  and, 
when  appropriate,  paragraphs  (f)(2)(i) 
through  (f)(2)(iii),  now  include  reference 
to  "other  program  physicians  and 
psychologists"  and  the  term  "medical 
expert"  for  consistency  with  the 
language  in  paragraph  (b)(6)  of 
§§  404.1512  and  416.912. 

We  are  clarifying  in  new  paragraph 
{f)(2)(i)  of  §§  404.1527  and  416.927  that, 
because  State  agency  medical  and 
psychological  consultants  and  other 
program  physicians  and  psychologists 
are  highly  qualified  physicians  and 
psychologists  who  are  also  experts  in 
Social  Security  disability  evaluation, 
administrative  law  judges  must  consider 
findings  of  these  experts,  except  for  the 
ultimate  determination  of  disability, 
when  administrative  law  judges  make 
their  decisions.  We  now  state  in  new 
paragraph  (f)(2)(ii)  that  when 
administrative  law  judges  evaluate  the 
findings  of  these  experts,  they  will  use 
the  relevant  factors  set  forth  in 
paragraphs  (a)  through  (e)  of 
§§404.1527  and  416.927. 

ha  paragraph  (f)(2)(ii)  of  §§  404.1527 
and  416.927  we  are  also  providing 
examples  of  the  kinds  of  factors  that  an 
administrative  law  judge  must  consider 
when  evaluating  the  findings  of  State 
agency  mediced  and  psychological 
consultants  or  other  program  physicians 
and  psychologists.  We  are  also 
clarifying  that  administrative  law  judges 
are  required  to  explain  in  their 
decisions  the  weight  given  to  any 
opinion  of  a  State  agency  medical  or 
psychological  consultant  or  other 
program  physician  or  psychologist,  as 
they  must  do  for  any  opinions  from 
treating  sources,  nontreating  sources, 
and  nonexamining  sources  who  do  not 
work  for  us.  We  have  added  language 
that  did  not  appear  in  the  NPRM  (see  62 
FR  50272.  September  25, 1997)  to  clarify 
that  when  treating  source  opinion  is 
given  controlling  weight,  it  is  not 
necessary  for  the  administrative  law 
judge  to  provide  an  explanation  of  the 
weight  given  to  the  opinion  of  a  State 
agency  medical  or  psychological 
consultant.  For  purposes  of  clarity,  we 
have  also  made  a  revision  to  the  first 
sentence  of  paragraph  (f)(2)(ii)  to  refer  to 
administrative  law  judges  in  the 
singular,  rather  than  the  plural. 

In  new  paragraph  (f)(2)(iii)  of 
§§  404.1527  and  416.927,  we  are 


substituting  the  term  "medical  expert" 
for  "medical  advisor"  for  the  reason 
explained  below  in  the  discussion  of 
§§404.1512  and  416.912.  We  are  also 
making  it  clear  in  new  paragraph 
{f)(2)(iii)  of  §§  404.1527  and  416.927 
that,  when  administrative  law  judges 
consider  opinions  from  medical  experts 
they  consult,  they  will  use  the  rules  in 
paragraphs  (a)  through  (e)  of 
§§404.1527  and  416.927. 

We  are  also  amending  paragraph 
(d)(6)  of  §§  404.1527  and  416.927  by 
adding  two  examples  of  other  factors 
that  can  affect  the  weight  we  give  to  a 
medical  opinion.  One  example  of  a 
relevant  factor  that  we  proposed  in  the 
proposed  rules  to  add  to 
§§  404.1527(d)(6)  and  416.927(d)(6)  was 
the  amount  of  Social  Security  disability 
program  expertise  an  acceptable 
medical  source  has.  However,  as  a  result 
of  public  comments  received  on  this 
proposed  example,  we  are  revising  the 
example  to  give  consideration  to  the 
amount  of  understanding  that  an 
acceptable  medical  soiirce  has  of  our 
disability  programs  and  their 
evidentiary  requirements,  regardless  of 
the  source  of  that  understanding,  as  a 
relevant  factor  that  is  consistent  with 
the  examples  in  final  paragraph  (f){2)(ii). 
This  includes  acceptable  medical 
soiuces  that  are  current  or  former  State 
agency  medical  or  psychological 
consultants  and  other  program 
physicians  and  psychologists.  This  also 
includes  those  acceptable  medical 
sources  that  have  gained  their 
understanding  of  our  disability 
programs  and  their  evidentiary 
requirements  in  other  ways  [e.g., 
through  continuing  medical  education 
or  experience  in  conducting 
consultative  examinations  for  us). 

Another  example  of  a  relevant  factor 
that  we  proposed  to  add  was  whether  an 
acceptable  medical  source  reviewed  the 
individual's  entire  case  record. 
However,  based  on  the  public  comments 
received  on  this  proposed  example,  we 
are  revising  the  example  to  provide  that 
the  extent  to  which  an  acceptable 
medical  soiurce  is  familiar  with  the  other 
information  in  the  individual's  case 
record  is  a  relevant  factor.  Both  of  these 
are  examples  of  relevant  factors  that  we 
will  consider  in  deciding  the  weight  to 
give  to  a  medical  opinion  from  any 
acceptable  medical  soiuce. 

We  are  also  amending  paragraph  (e)  of 
§§404.1527  and  416.927  by  adding  an 
introductory  paragraph  to  distinguish 
opinions  on  issues  reserved  to  the 
Commissioner  from  medical  opinions, 
and  by  designating  the  last  sentence  of 
paragraph  (e)(2)  as  new  final  paragraph 
(e)(3)  to  make  it  clear  that  the  nde  in 
new  final  paragraph  (e)(3)  apphes  to  an 
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opinion  about  disability  described  in 
paragraph  (e)(1)  as  well  as  to  an  opinion 
on  any  issue  reserved  to  the 
Commissioner  described  in  paragraph 
(e)(2). 

Other  Changes 

Sections  404.1502  and  416.902 
General  Definitions  and  Terms  for  This 
Subpart 

hi  §§  404.1502  and  416.902,  we  are 
clarifying,  consistent  with  §§404.602 
and  416.302,  the  definition  of  the  term 
"you"  to  more  accurately  indicate  that 
the  definition  includes  the  person  for 
whom  an  application  is  filed,  because 
the  person  who  files  an  application  may 
be  filing  it  on  behalf  of  another  person. 

We  are  deleting  reference  to  the 
"Secretary"  from  §416.902  to  reflect 
§  702(a)(5)  of  the  Social  Security  Act  as 
amended  by  §  102  of  the  Social  Security 
Independence  and  Program 
hnprovements  Act  of  1994,  Public  Law 
103-296,  enacted  on  August  15, 1994, 
which  transferred  from  the  Secretary  of 
Health  and  Human  Services  to  the 
Commissioner  of  Social  Security  the 
authority  to  issue  regulations.  We  are 
revising  the  language  from  how  it 
appeared  in  the  NPRM  (62  FR  50272, 
September  25,  1997)  to  clarify  the 
change  in  authority  from  the  Secretary 
of  Health  and  Human  Services  to  the 
Commissioner. 

Sections  404.1512  and  416.912 
Evidence  of  Your  Impairment 

We  are  amending  §§404.1512  and 
416.912  by  revising  paragraph  (b)(6)  to 
delete  the  word  "certain"  to  clarify  that 
every  finding  made  by  State  agency 
medical  or  psychological  consultants 
and  other  program  physicians  or 
psychologists  and  the  opinions  of 
medical  experts,  other  than  the  ultimate 
determination  of  whether  an  individual 
is  disabled,  is  evidence  that  an 
administrative  law  judge  and  the 
Appeals  Council  must  consider  at  the 
administrative  law  judge  and  Appeals 
Council  levels  of  review.  We  are  also 
changing  the  term  "medical  advisor"  to 
"medical  expert"  because  the  latter  is 
the  term  we  currently  use  to  describe 
these  nonexamining  sources  we  consult 
at  the  administrative  law  judge  and 
Appeals  Council  levels. 

Sections  404.1513  and  416.913 
Medical  Evidence  of  Your  Impairment 

We  are  revising  paragraph  (c)  of 
§§404.1513  and  416.913  to  codify  our 
policy  interpretation  that,  at  the 
administrative  law  judge  and  Appeals 
Council  levels  of  review,  "statements 
about  what  you  can  still  do,"  which  we 
also  call  "medical  source  statements," 


include  residual  functional  capacify 
assessments  made  by  State  agency 
medical  and  psychological  consultants 
and  other  program  physicians  and 
psychologists.  This  is  because  they 
become  opinion  evidence  of 
nonexamining  physicians  and 
psychologists  at  the  hearings  and 
appeals  levels.  (See  Social  Security 
Ruling  96-6p,  61  FR  34466,  34468.) 

The  regulations  describe  two  distinct 
kinds  of  assessments  of  what  an 
individual  can  do  despite  the  presence 
of  a  severe  impairment(s).  The  first  is 
described  in  §§  404.1513(b)  and  (c)  as  a 
"statement  about  what  you  can  still  do 
despite  your  impairment(s)"  made  by  an 
individual's  medical  source  and  based 
on  that  source's  own  medical  findings. 
This  "medical  source  statement"  is  an 
opinion  submitted  by  a  medical  source 
as  part  of  a  medical  report.  The  second 
category  of  assessments  is  the  residual 
functional  capacity  assessment 
described  in  §§  404.1545,  404.1546. 
416.945,  and  416.946  which  is  the 
adjudicator's  ultimate  finding  of  "what 
you  can  still  do  despite  your 
limitations."  Even  though  the 
adjudicator's  residual  fimctional 
capacity  assessment  may  adopt  the 
opinions  in  a  medical  source  statement, 
they  are  not  the  same  thing.  A  medical 
source  statement  is  evidence  that  is 
submitted  to  the  Social  Security 
Administration  (SSA)  by  an  individual 
medical  source  reflecting  the  source's 
opinion  based  on  his  or  her  own 
knowledge,  while  a  residual  functional 
capacity  assessment  is  the  adjudicator's 
ultimate  finding  based  on  a 
consideration  of  this  opinion  and  all  the 
other  evidence  in  the  case  record  about 
what  an  individual  can  do  despite  his 
or  her  impairment(s).  (See  Social 
Security  Ruling  SSR  96-5p). 

Because  paragraphs  (b)  and  (c)  relate 
to  the  reports  about  an  individual's 
impairment(s)  needed  from  acceptable 
medical  sources  described  in  paragraph 
(a),  we  are  clarifying  paragraphs  (b)(6), 
(c)(1)  and  (c)(2)  of  §404.1513  and 
paragraphs  (b)(6),  (c)(1),  (c)(2),  and  (c)(3) 
of  §  416.913  to  refer  to  findings  and 
opinions  of  the  "acceptable  medical 
source,"  rather  than  findings  and 
opinions  of  the  "medical  source."  We 
are  also  clarifying  paragraphs  (c)(1)  and 
(c)(2)  of  §416.913  by  indicating  that 
they  pertain  only  to  adults,  to  make  the 
construction  of  these  paragraphs 
parallel  to  that  of  paragraph  (c)(3), 
which  pertains  only  to  children. 

Sections  404.1519  and  416.919    The 
Consultative  Examination 

For  the  reasons  expledned  above  about 
the  definition  of  the  term  "treating 
source,"  we  are  revising  the  first 


sentence  of  §§404.1519  and  416.919  to 
substitute  the  terms  "treating  source" 
and  "medical  source"  for  the  terms 
"treating  physician  or  psychologist," 
"source  of  record,"  and  "independent 


source. 


Sections  404.1519g  and  416.919g 
We  Will  Select  To  Perform  a 
Ck}nsultative  Examination 


Who 


We  are  revising  paragraph  (a)  of  these 
sections  to  refer  in  the  last  sentence  to 
§§404.1513  and  416.913,  rather  than 
§§  404.1513(a)  and  416.913(a),  for  the 
reasons  explained  above  about  the 
revised  definition  of  "medical  source" 
m  §§  404.1502  and  416.902.  For  the 
same  reason,  we  are  also  changing  the 
phrase  "physician  or  psychologist"  in 
the  first  sentence  of  paragraph  (c)  to 
"medical  source." 

Sections  404.1519h  and  416.919h 
Your  Treating  Source 

We  are  revising  the  heading  and  text 
of  these  sections  to  substitute  the  term 
"treating  source"  for  the  term  "treating 
physician  or  psychologist." 

Sections  404.15191  and  416.9191  Other 
Sources  for  Consultative  Examinations 

We  are  revising  the  heading  and  text 
of  these  sections  to  substitute  the  term 
"medical  source"  for  the  term  "source" 
and  the  term  "treating  source"  for  the 
term  "treating  physician  or 
psychologist." 

Sections  404.1519J  and  416.919) 
Objections  to  the  Medical  Source 
Designated  To  Perform  the  Consultative 
Examination. 

We  are  revising  the  heading  and  text 
of  these  sections  to  use  the  term 
"medical  source,"  rather  than  the 
phrase  "physician  or  psychologist,"  for 
the  reasons  explained  above. 

Sections  404.1519k  and  416.919k 
Purchase  of  Medical  Examinations, 
Laboratory  Tests,  and  Other  Services. 

We  are  revising  the  introductory 
paragraph  of  these  sections  to  use  the 
term  "medical  source,"  rather  than  the 
phrase  "licensed  physician  or 
psychologist,  hospital  or  clinic"  for  the 
reasons  explained  above. 

Sections  404.1519m  and  416.919m 
Diagnostic  Tests  or  Procedures 

We  are  revising  the  first  sentence  of 
these  sections  to  substitute  the.  term 
"treating  source"  for  the  term  "treating 
physician  or  psychologist."  We  are  also 
revising  the  last  sentence  to  use  the  term 
"medical  source  designated  to  perform 
the  consultative  examination,"  rather 
than  the  phrase  "consultative  examining 
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physician  or  psych  jlogist,"  for  the 
reasons  explained  4bove. 


Sections  404.15191 
Informing  the 
Examination 
Content,  and  Signa  t 


and416.919n 
Medi  cal  Source  of 
Schec  uling.  Report 

ure  Requirements 


tie 
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Sections  404.15190 
a  Properly  Signed 
Examination  flepoijf 
Received 


and  416.9190 
(Consultative 
Has  Not  Been 


When 


I  aragraphs  (a)  and  (b) 
use  the  term 
1  ather  than  the 
i  )r  psychologist,"  for 
the  reasons  explain  ed  above. 


We  are  revising 
of  these  sections  to 
"medical  source," 
phrase  "physician 


Sections  404. 1519f 
Reviewing  Reports 
Examinations 


and416.919p 
jf  Consultative 


We  are  revising 
sections  to  use  the 
source."  rather  tha 
"physician  or  psycji 
reasons  explained 
revising  paragraph 
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sentence  by 
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or  psychologist." 


ord 


Sections  404.1519s  and  416.919s 
Authorizing  and  Monitoring  the 
Consultative  Examination 

We  are  revising  paragraph  (e)(2)  of 
these  sections  to  refer  to  a  consultative 
examination  provider's  "practice," 
rather  than  to  a  "practice  of  medicine, 
osteopathy,  or  psychology,"  for  the 
reasons  explained  above  about  the 
definition  of  "medical  source."  For  the 
same  reasons,  we  now  use  the  term 
"medical  sources"  in  paragraph  (f)(6), 
rather  than  the  phrase  "physicians  and 
psychologists." 

Sections  404.1527  and  416.927 
Evaluating  Opinion  Evidence 

We  are  changing  the  heading  of 
§§  404.1527  and  416.927  fi-om 
"Evaluating  medical  opinions  about 
your  impairment(s)  or  disability"  to 
"Evaluating  opinion  evidence"  to  more 
accurately  identify  the  content  of  these 
sections.  Under  §§  404.1527(a)(2)  and 
416.927(a)(2),  the  term  "medical 
opinion"  means  statements  from 
acceptable  medical  sources  that  reflect 
judgments  about  the  nature  and  severity 
of  an  individual's  impairments,  but 
§§404.1527  and  416.927  address  other 
types  of  opinions  too. 

We  are  revising  the  third  sentence  of 
paragraph  (d)(2)  of  §§404.1527  and 
416.927  to  clarify  that  the  "other 
factors"  referenced  in  paragraph  (d)(6) 
will  be  considered  along  with  the 
factors  in  paragraphs  (d)(2)(i)  and  (ii) 
and  paragraphs  (d)(3)  through  (d)(5)  of 
this  section  when  we  do  not  give  a 
treating  source's  medical  opinion 
controlling  weight.  As  indicated  by  the 
introductory  text  to  §§  404.1527(d)  and 
416.927(d),  exclusion  of  reference  to 
paragraph  (d)(6)  was  an  inadvertent 
omission  when  the  rule  was  published. 
(56  FR  36932,  August  1,  1991.) 

We  are  changing  the  heading  of 
paragraph  (e)  in  §§404.1527  and 
416.927  to  reflect  that  the 
Commissioner,  not  the  Secretary  of 
Health  and  Human  Services,  has  the 
authority  on  these  issues  pursuant  to 
section  702(a)(5)  of  the  Act  as  amended 
by  section  102  of  the  Socied  Security 
Independence  and  Program 
Improvements  Act  of  1994,  Public  Law 
103-296,  enacted  on  August  15,  1994. 
We  are  also  changing  the  second 
sentence  of  paragraph  (e)(2)  to  substitute 
the  term  "medical  sources"  for  the 
phrase  "treating  and  examining 
sources"  to  be  consistent  with  the  use 
of  the  term  "medical  sources"  in  the 
first  sentence  of  paragraph  (e)(2)  and  to 
clarify  that  we  consider  opinions  from 
all  medical  sources  on  the  issues 
described  in  the  second  sentence. 


We  are  also  shortening  the  heading  of 
paragraph  (f)  of  §§  404.1527  and  416.927 
to  "Opinions  of  nonexamining  sources," 
consistent  with  the  definidons  in 
§§  404.1502  and  416.902.  For  the  same 
reason,  we  are  substituting  the  term 
"nonexcunining  sovirces"  for 
"nonexamining  physicians  and 
psychologists"  in  the  first  sentence  of 
paragraph  (f). 

Public  Comments 

We  published  these  regulatory 
provisions  in  the  Federal  Register  as  an 
NPRM  on  September  25,  1997  (62  FR 
50270),  and  we  provided  the  public 
with  a  60-day  comment  period.  The 
comment  period  closed  on  November 
24,  1997.  We  received  comments  in 
response  to  this  notice  from  126 
individuals  and  organizations.  The 
commenters  included  Government 
agencies  whose  interests  and 
responsibilities  require  them  to  have 
some  expertise  in  the  evaluation  of 
medical  evidence  used  in  making 
disability  determinations  under  titles  II 
and  XVI  of  the  Act.  They  also  included 
individuals  with  disabilities,  support 
groups  for  individuals  with  disabilities, 
attorneys  and  non-attorney 
representatives,  and  legal  services 
organizations  that  represent  the  interests 
of  individuals  wdth  disabilities.  In 
addition,  we  received  comments  from 
one  medical  association,  physicians, 
and  other  medical  professionals. 

Because  many  of  the  comments  were 
detailed,  we  condensed,  summarized,  or 
paraphrased  them.  We  have  tried  to 
summarize  the  commenters'  views 
accurately  and  to  respond  to  all  of  the 
significant  issues  raised  by  the 
commenters  that  are  within  the  scope  of 
these  rules. 

Comment:  One  commenter 
recommended  that  the  deadline  for 
submission  of  comments  on  the 
proposed  rules  be  extended,  noting  that 
the  evaluation  of  opinion  evidence  is 
central  to  the  determination  of 
disability,  and  that  the  length  and 
complexity  of  the  proposed  rules  made 
comments  on  the  proposed  changes 
extremely  difficult. 

Response:  The  NPRM  provided  the 
60-day  period  that  is  generally  provided 
for  public  comments  on  a  proposed  rule. 
We  considered  the  recommendation  to 
extend  this  period;  however,  we 
decided  that  this  was  not  necessary  in 
view  of  the  number  of  comments 
received  within  the  60-day  period 
displaying  in-depth  review  and 
consideration  of  the  proposed  rules. 
Moreover,  we  did  not  propose  any 
revisions  that  would  change  our  policies 
on  the  evaluation  of  opinion  evidence, 
and  most  of  the  revisions  in  the 
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proposed  rules  merely  improved  the 
consistency  of  our  terminology 
throughout  the  regulations. 

Comment:  Many  of  the  comments 
concerned  the  quality  of  consultative 
examinations  we  purchase,  including 
the  qualifications  of  consultative 
examiners  and  support  staff,  their 
equipment,  treatment  of  claimants,  and 
the  time  spent  in  conducting  some 
consultative  examinations. 

Response:  Although  these  comments 
were  outside  the  scope  of  the  proposed 
rules,  the  quality  of  the  consultative 
examinations  we  purchase  is  important 
to  us,  and  we  will  consider  the 
comments  as  we  work  with  the  State 
agencies  to  ensure  quality  examinations. 
We  take  very  seriously  our 
responsibility  to  do  so,  as  outlined  in 
§§404.1519  ff.  and  416.919  ff.  However, 
as  we  explain  above,  we  are  revising  the 
paragraphs  in  §§  404.1519  ff.  and 
416.919  ff.  only  to  substitute  the  tenn 
"medical  source"  for  the  phrase 
"physician  or  psychologist"  and  to 
make  minor  technical  revisions.  We  are 
not  making  substantive  changes  to  the 
rules  stated  in  §§404.1519  ff.  and 
416.919  ff.  concerning  the  purchase  of 
consultative  examinations  and  the 
review  of  consultative  examination 
reports  to  ensure  the  quality  and 
appropriateness  of  the  examinations. 

Comment:  Many  commenters 
questioned  our  statement  in 
§§  404.1527(f)(2)  and  416.927(f)(2)  of  the 
proposed  rules  that  State  agency 
medical  and  psychological  consultants 
are  highly  qualified  physicians  and 
psychologists  who  are  also  experts  in 
Social  Security  disability  evaluation, 
contending  that  this  was  an  effort  to 
introduce  a  new  criterion  to  give  more 
weight  to  the  opinions  of  the  State 
agency  medical  and  psychological 
consultants.  A  nxunber  of  other 
commenters  observed  that  the  statement 
of  findings  by  the  State  agency 
physicians  and  psychologists  are  part  of 
the  disability  determination  at  the 
initial  and  reconsideration  levels  of 
administrative  review,  and  they 
questioned  how  findings  made  at  one 
level  by  an  agency  adjudicator  become 
expert  opinion  evidence  at  another  level 
on  the  same  case.  One  commenter  also 
indicated  that  the  use  of  the  findings  by 
an  adjudicator  at  one  level  of 
administrative  review  as  expert  witness 
evidence  at  another  level  represents  a 
conflict  of  interest. 

Response:  The  statement  in 
§§  404.1527(f)(2)  and  416.927(f)(2)  of  the 
proposed  rules  was  taken  from  the 
preamble  to  the  original  publication  of 
these  rules  in  1991.  ("Standard  for 
Consultative  Examinations  and  Existing 
Medical  Evidence"  (56  FR  36937, 


August  1, 1991)).  Therefore,  it  is  not  a 
new  criterion,  only  a  clarification  in  the 
regulations  of  our  original  intent.  As 
noted  in  the  1991  preamble,  "*  *  * 
State  agency  medical  and  psychological 
consultants  are  highly  quaJified 
physicians  and  psychologists  who  are 
also  experts  in  Social  Security  disabiUty 
evaluation.  Therefore,  it  has  been  our 
longstanding  policy  that  administrative 
law  judges  will  consider  the  findings  of 
State  agency  medical  and  psychological 
consultants  with  regard  to  the  nature 
and  severity  of  a  claimant's  impairment 
as  opinions  of  nonexamining  physicians 
and  psychologists."  (56  FR  36937, 
August  1,  1991).  We  restated  and 
clarified  this  policy  in  Social  Security 
Ruling  96-6p,  "Titles  11  and  XVI: 
Consideration  of  Administrative 
Findings  of  Fact  by  State  Agency 
Medical  and  Psychological  Consultants 
and  Other  Program  Physicians  and 
Psychologists  at  the  Administrative  Law 
Judge  and  Appeals  Council  Levels  of 
Administrative  Review;  Medical 
Equivalence."  (61  FR  34466,  July  2, 
1996.)  However,  and  as  is  discussed  in 
more  detail  later  in  this  preamble,  when 
an  administrative  law  judge  or  the 
Appeals  Coimcil  considers  the  opinion 
of  a  State  agency  medical  or 
psychological  consultant,  the  weight 
that  will  be  given  to  the  opinion  will 
depend  on  the  degree  to  which  the 
medical  or  psychological  consultant 
provides  a  supporting  explanation  for 
the  opinion. 

These  revisions  do  not  represent  a 
change  in  policy.  It  has  been  our 
longstanding  policy  that  findings  made 
by  State  agency  medical  and 
psychological  consultants  are 
considered  opinion  evidence  at  the 
hearing  and  Appeals  Council  levels. 
Since  1991,  §§  404.1527(f)  and 
416.927(f)  have  required  administrative 
law  judges  and  the  Appeals  Council  to 
consider  those  findings  of  fact  about  the 
nature  and  severity  of  an  individual's 
impairment(s)  as  opinion  evidence  of 
nonexamining  physicians  and 
psychologists,  "rhese  requirements  are 
based  on  the  medical  or  psychological 
consultants'  experience  as  health  care 
professionals  who  are  also  experts  in  the 
evaluation  of  the  medical  issues  in 
disability  claims  under  the  Act  and 
recognize  that  we  weigh  medical 
opinions  included  in  case  records. 

In  response  to  the  last  commenter,  the 
consideration  of  findings  made  by  a 
State  agency  medical  or  psychological 
consultant  at  the  initial  or 
reconsideration  level  of  administrative 
review  as  opinion  evidence  at  the 
hearing  level  does  not  represent  a 
conflict  of  interest.  At  the  hearing  level, 
administrative  law  judges  consider  the 


issues  before  them  de  novo.  Therefore, 
when  administrative  law  judges 
consider  issues  of  disability,  they  are 
not  bound  by  any  findings  made  at  the 
State  agency  in  connection  with  the 
initial  and  reconsidered  determinations. 

Comment:  Many  of  the  commenters 
expressed  a  concern  that  the  intent  of 
the  proposed  rules  was  to  negate  or 
moderate  the  rules  for  weighing  opinion 
evidence  from  treating  sources  that 
recognize  the  special  intrinsic  value  of 
a  treating  source's  relationship  with  the 
individual.  In  particular,  concern  w^as 
expressed  about  the  revision  to 
§§  404.1527(d)(6)  and  416.927(d)(6)  that 
added  two  examples  of  other  factors  that 
can  affect  the  weight  we  give  to  a 
medical  opinion  from  an  acceptable 
medical  source.  The  two  factors  noted 
were  the  amount  of  Social  Security 
disability  programs  expertise  the 
acceptable  medical  soiut:e  has,  and 
whether  the  acceptable  medical  soiuce 
reviewed  the  individual's  entire  case 
record  before  providing  a  medical 
opinion. 

Response:  It  was  not  and  is  not  our 
intent  to  negate  or  moderate  the  rules 
for  weighing  opinions  from  treating 
sources.  We  continue  to  provide  in 
§§ 404.1527(d)  and  416.927(d)  that 
"Generally  we  give  more  weight  to 
opinions  from  your  treating  sources, 
since  these  sources  are  likely  to  be  the 
medical  professionals  most  able  to 
provide  a  detailed,  longitudinal  picture 
of  your  medical  impairment(s)  and  may 
bring  a  imique  perspective  to  the 
medical  evidence  that  cannot  be 
obtained  from  the  objective  medical 
findings  alone  or  from  reports  bf 
individual  examinations,  such  as 
consultative  examinations  or  brief 
hospitalizations."  We  also  continue  to 
provide  that  we  will  give  treating  soiute 
medical  opinions  on  the  nature  and 
severity  of  an  impairment  "controlling 
weight"  if  we  find  that  the  opinion  is 
well-supported  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques  and  is  not  inconsistent  with 
the  other  substantial  evidence  in  the 
case  record.  As  we  explain  above,  the 
two  examples  being  added  to  paragraph 
(d)(6)  of  §§404.1527  and  416.927  are 
simply  examples  of  factors  that  can 
affect  the  weight  we  give  a  medical 
opinion.  We  believe  that  they  are  valid 
considerations  along  with  all  of  the 
other  factors  (including  treatment 
relationship)  we  consider  when  we 
weigh  medical  opinions.  In  response  to 
public  comments,  however,  we  are 
revising  the  two  examples  that  appeared 
in  the  NPRM.  We  are  revising  the  first 
example  to  give  consideration  to  the 
amount  of  understanding  that  an 
acceptable  medical  source  has  of  our 
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consultative  examinations  will  have  a 
good  understanding  of  our  disability 
programs  and  their  evidentiary 
requirements.")  Therefore,  we  are 
revising  §§  404.1527(d)(6)  and 
416.927(d)(6)  further  to  delete  "Social 
Security  disability  programs  expertise" 
as  an  example  of  the  "other  factors" 
reference  in  §§  404.1527(d)(6)  and 
416.927(d)(6),  and  to  add  the  amount  an 
acceptable  medical  soiu-ce's 
"understanding  of  our  disabiUty 
programs  and  their  evidentiary 
requirements"  as  an  example  of  one  of 
the  factors  we  will  consider  in  weighing 
the  acceptable  medical  source's  medical 
opinion,  regardless  of  the  source  of  that 
imderstanding. 

Comment:  A  number  of  conmienters 
expressed  a  concern  that  nonexamining 
State  agency  medical  and  psychological 
consultants  may  not  have  an 
understanding  of  "emerging  illnesses," 
such  as  Chronic  Fatigue  Syndrome, 
fibromyalgia,  multiple  chemical 
sensitivities,  or  lupus  erythematosus. 
Several  of  these  commenters  indicated, 
as  well,  that  many  regular  treating 
sources  do  not  have  the  understanding 
of  these  illnesses  that  private 
researchers  and  specialists  do,  and  that 
more  weight  should  be  given  to  the 
opinions  of  those  specialists  who  are 
treating  an  individual  for  these 
illnesses. 

Response:  We  believe  that  the 
regulations  take  this  concern  into 
accoimt.  The  regulations  provide  for  a 
variety  of  factors  to  be  applied  in 
evaluating  medical  opinions,  depending 
on  the  facts  of  the  individual  case.  For 
example,  §§  404.1527(d)(5)  and 
416.927(d)(5)  state  that  "We  generally 
give  more  weight  to  the  opinion  of  a 
specialist  about  medical  issues  related 
to  his  or  her  area  of  specialty  than  to  the 
opinion  of  a  source  who  is  not  a 
specialist."  Therefore,  when  we  do  not 
give  the  treating  source's  opinion 
controlling  weight  (for  example  if  a 
specialist  submits  evidence  that  is 
inconsistent  with  the  treating  source's 
opinion),  we  can  give  more  weight  in  an 
appropriate  case  to  the  opinion  of  a 
specialist  on  the  individual's  particular 
medical  impairment.  As  we  have 
already  noted,  the  weight  to  which  a 
medical  or  psychological  consultant's 
opinion  will  be  entitled  depends  on 
these  same  factors. 

Comment:  One  commenter  noted  that 
giving  weight  to  Social  Security 
program  expertise  and  review  of  the 
entire  case  file  and  requiring 
administrative  law  judges  to  explain  in 
the  decision  the  weight  given  to  the 
opinions  of  a  State  agency  medical  or 
psychological  consultant  reinforces  the 
basic  tenets  of  Process  Unification. 


Another  commenter  elaborated  on  this 
point,  noting  that  the  revision  to 
§§404.1527  and  416.927  clarifying  our 
longstanding  policy  that  administrative 
law  judges  must  consider  State  agency 
medical  and  psychological  consultant 
findings  as  opinion  evidence  is  an 
important  step  in  Social  Security's 
efforts  to  unify  the  disability  process 
and  to  restore  the  program's  credibility 
with  the  public.  The  conmienter  noted 
that  two  different  processes  are 
perceived  now,  the  initial/ 
reconsideration  process  in  the  State 
agency  and  the  administrative  law  judge 
hearing. 

Response:  As  the  commenters  have 
observed,  these  revisions  are  part  of  our 
current  Process  Unification  initiative, 
which  is  intended  to  achieve  similar 
and  correct  results  on  similar  cases  at  all 
stages  of  the  administrative  review 
process  for  claims  for  disability  benefits 
imder  the  Act,  by  ensuring  that 
decisionmakers  at  each  stage  are 
following  consistent  policies  in 
deciding  these  claims.  This  is  expected 
to  result  in  the  edlowance  of  claims  that 
should  be  allowed  at  the  earliest 
possible  level  of  administrative  review, 
potentially  providing  favorable 
decisions  at  an  earlier  point  for  disabled 
claimants,  as  well  as  reducing  both  the 
rate  of  appeal  and  the  rate  of  allowance 
on  appeal  for  these  claims. 

Comment:  A  number  of  commenters 
believed  that  expertise  in  Social 
Security's  rules  is  not  something  that 
can  be  presumed;  the  expertise  of  the 
individual  nonexamining  doctor  would 
need  to  be  proven  in  every  case  in 
which  this  factor  is  an  issue.  These 
comments  noted  that,  at  the  very  least, 
claimants  and  their  representatives  must 
be  provided  with  docimientation  of  the 
qualifications,  training,  and  expertise  of 
the  State  agency  medical  sources. 

Response:  The  Act  and  regulations 
recognize  State  agency  medical  and 
psychological  consultants  as  experts  in 
Social  Seciu-ity  disability  programs.  The 
rules  in  §§  404.1527(f)  and  416.927(f) 
require  administrative  law  judges  and 
the  Appeals  Council  to  consider  the 
State  agency  consultants'  findings  of 
fact  about  the  natiu-e  and  severity  of  an 
individual's  impairment(s)  as  opinions 
of  nonexamining  physicians  and 
psychologists.  When  an  administrative 
law  judge  admits  a  medical  opinion  into 
the  case  record  as  an  exhibit  for 
consideration,  including  a  medical 
opinion  fi-om  a  State  agency  medical  or 
psychological  consultant  that  was 
considered  a  finding  at  any  earlier  level 
in  the  administrative  review  process, 
the  administrative  law  judge  will  also 
admit  into  the  record  a  statement  of  the 
medical  source's  professional 


Federal  Register/ Vol.  65,  No.  45 /Tuesday,  March  7,  2000 /Rules  and  Regulations 


11873 


qualifications  as  required  by  our 
operating  instructions. 

Comment:  A  number  of  commenters 
questioned  why  we  proposed  to  add  an 
example  to  §§  404.1527(d)  and 
416.927(d)  indicating  that  whether  an 
acceptable  medical  source  reviewed  the 
entire  case  before  providing  a  medical 
opinion  is  a  relevant  factor  to  be 
considered  in  evaluating  the  source's 
medical  opinion.  They  also  questioned 
whether  medical  sources  other  than 
State  agency  medical  and  psychological 
consultants  will  have  an  opportunity  to 
review  the  individual's  entire  case 
record  before  they  provide  a  medical 
opinion. 

One  State  agency  commenter  fully 
supported  the  value  of  a  complete  file 
review  when  assigning  weight  to 
medical  opinions,  noting  that  medical 
opinions  are  too  often  given 
adjudicative  weight  that  may  be 
coimtered  by  objective  evidence  or  other 
expert  opinion  evidence  elsewhere  in 
the  file. 

Response:  As  with  the  example  of  an 
acceptable  medical  source's 
"imderstanding  of  oiu  disability 
programs  and  their  evidentiary 
requirements,"  we  are  revising  this 
proposed  example  and  listing  whether 
the  acceptable  medical  soiuce  is 
familiar  with  the  other  information  in 
the  individual's  case  record  as  another 
example  of  the  "other  factors" 
referenced  in  §§  404.1527(d)(6)  and 
416.927(d)(6)  that  we  will  consider  in 
weighing  an  acceptable  medical  soiuce's 
medical  opinion.  We  believe  that  it  is 
appropriate  for  the  adjudicator  to 
consider  whether  an  acceptable  medical 
source  is  familiar  with  the  other 
information  in  the  individual's  case 
record  because  this  is  a  relevant  factor 
that  can  properly  affect  the  weight  we 
give  to  a  medical  opinion.  An 
individual  and  his  or  her  representative 
have  a  right  to  review  and  obtain  copies 
of  the  materials  in  the  individual's  case 
record,  e.g.,  for  review  by  the 
individual's  treating  or  other  medical 
soiu-ce,  if  this  should  be  desired. 

Comment:  One  commenter  noted  that 
it  is  the  practice  for  administrative  law 
judges  to  require  "fresh"  evidence,  and 
thus  current  evidence  will  be  submitted 
just  weeks  prior  to  the  hearing.  The 
conunenter  noted  that  whatever 
evidence  was  available  to  the  State 
agency  medical  or  psychological 
consultant  would  not  be  current  and 
that  the  administrative  law  judge  would 
consider  the  additional  evidence. 

Response:  We  agree  that  the  record 
before  the  administrative  law  judge  will 
often  include  additional  evidence 
beyond  what  the  State  agency  medical 
or  psychological  consultant  considered 


in  his  or  her  medical  opiriion.  As  the 
example  in  paragraph  (d)(6)  of 
§§404.1527  and  416.927  indicates, 
concerning  whether  an  acceptable 
medical  source  is  familiar  with  the  other 
information  in  the  individual's  case 
record,  this  factor  will  be  considered 
when  the  administrative  law  judge  or 
Appeals  Council  weighs  medical 
opinions  from  a  State  agency  medical  or 
psychological  consultant  or  other 
acceptable  medical  source.  This  may 
limit  the  weight  that  can  be  given  to  a 
medical  opinion  from  a  State  agency 
medical  or  psychological  consultant  and 
the  period  to  which  the  opinion  applies. 

Comment:  A  number  of  commenters 
indicated  their  concern  with  the  manner 
in  which  a  State  agency  medical  or 
psychological  consultant's  medical 
opinion  may  be  provided  in  the  record. 
Some  of  the  commenters  noted  that 
these  opinions  frequently  are  expressed 
as  boxes  checked  on  a  form,  with  little 
or  no  rationale,  or  as  a  statement  of 
medical  findings  from  records  in  the  file 
with  no  other  explanation  for  why  the 
residual  functional  capacity  assessment 
provided  would  flow  from  these 
findings,  or  why  these  opinions  from 
State  agency  medical  or  psychological 
consultants  are  in  conflict  with  the 
opinions  of  treating  or  examining 
physicians.  They  noted  that  there  is  no 
reasonable  basis  for  giving  further 
weight  to  such  a  cursory  report  lacking 
a  substantive  rationale. 

Response:  The  revisions  we  are 
making  do  not  represent  a  change  in  our 
longstanding  policy  that  the  adjudicator 
should  give  little  weight  to  an  opinion 
from  any  source,  including  a  State 
agency  medical  or  psychological 
consultant,  that  is  poorly  explained  and 
not  supported  by  the  evidence  in  the 
record.  Sections  404.1527(d)(3)  and 
416.927(d)(3)  have  stated  and  continue 
to  state:  "The  better  an  explanation  a 
sovuce  provides  for  an  opinion,  the 
more  weight  we  will  give  that  opinion. 
Fiulhermore,  because  nonexamining 
sources  have  no  examining  or  treating 
relationship  with  you,  the  weight  we 
give  their  opinions  will  depend  on  the 
degree  to  which  they  provide 
supporting  explanations  for  their 
opinions."  We  will  evaluate  the  degree 
to  which  these  opinions  consider  all  of 
the  pertinent  evidence  in  your  claim, 
including  opinions  of  treating  and  other 
medical  sources. 

Comment:  A  number  of  commenters 
believed  that  the  claimant  has  a  right  to 
cross-examine  the  State  agency  medical 
or  psychological  consultant  when  his  or 
her  opinions  become  evidence  to  be 
considered  by  an  administrative  law 
judge.  Some  of  the  commenters  noted 
that  administrative  law  judges  have 


been  reluctant  to  issue  subpoenas  for 
State  agency  medical  or  psychological 
consultants  to  testify,  presumably 
because  this  would  interfere  with  the 
State  agency's  ability  to  process 
disability  claims  in  a  timely  and 
efficient  manner.  Some  of  the  attorneys 
and  other  claimants'  representatives 
who  commented  stated  their  belief  that 
they  would  have  to  increase  their 
requests  for  subpoenas  if  administrative 
law  judges  consider  State  agency 
medical  and  psychological  consultant 
opinions  in  their  decisions. 

Response:  The  revisions  we  are 
making  do  not  represent  a  change  in 
policy.  Sections  404.1527(f)  and 
416.927(f)  of  the  regulations  have  stated 
since  1991  that  medical  opinions  from 
State  agency  medical  and  psychological 
consultants  are  considered  by 
administrative  law  judges  and  the 
Appeals  Coimcil,  and  we  restated  and 
clarified  these  provisions  of  the 
regulations  in  Social  Security  Ruling 
96-6p  in  1996.  We  do  not  anticipate 
that  these  final  rules  will  increase  the 
instances  in  which  a  claimant  would 
wish  to  compel  a  State  agency  medical 
or  psychological  consultant  to  appear 
and  testify  (or  to  amplify  his  or  her 
opinion  through  a  voluntary  appearance 
or  responses  to  interrogatories.)  These 
final  rules  also  do  not  change  the 
standards  in  our  regulations  under 
which  administrative  law  judges 
determine  whether  to  issue  subpoenas. 
Paragraph  ;d)(l)  of  §§404.950  and 
416.1450  states  that  administrative  law 
judges  may  issue  subpoenas  in  those 
situations  "[w]hen  it  is  reasonably 
necessary  for  the  full  presentation  of  a 
case."  Paragraph  (d)(2)  provides  that 
parties  to  a  hearing  may  request  a 
subpoena  to  compel  testimony  or 
documents,  providing  they  file  a  written 
request  with  the  administrative  law 
judge  at  least  5  days  before  the  hearing 
date.  This  request  must  justify  the  need 
for  a  subpoena  by  stating  the  "important 
facts  that  the  witness  or  dociunent  is 
expected  to  prove"  and  by  indicating 
"why  these  facts  could  not  be  proven 
without  issuing  a  subpoena." 

Comment:  Two  commenters 
expressed  concern  regarding  our 
clarification  in  §§404.1502  and  416.902 
of  the  term  "medical  source"  and  the 
concept  of  a  "qualified  medical  source," 
when  these  terms  are  used  in 
§§404.1519g  and  416.919g  in  discussing 
the  purchase  of  consultative 
examinations.  They  agreed  that  in  many 
situations  an  audiologist  may  be  the 
appropriate  source  to  perform  a 
consultative  examination,  but 
questioned  whether  the  proposed  rules 
are  clear  on  whether  other  sources  such 
as  chiropractors  or  social  workers  are 
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also  appropriate  so  urces  to  perform 
these  examination: . 

Response:  As  we  explain  above,  and 
as  we  explained  in  the  preamble  to  the 
NPRM  in  discussii  g  the  amendments  to 
§§  404.1502  and  41  6.902  (62  FR  50270), 
under  the  rules  in  (§404.1519. 
404.1519g.  416.91< ,  and  416.919g,  we 
may  select  a  qualif  ed  medical  source 
who  is  not  an  "aco  sptable  medical 
source"  to  perform  a  consultative 
examination;  e.g..  in  audiologist.  As 
§§  404.1519g(b)  an  1  416.919g(b) 
provide,  by  "qualil  ied"  we  mean  that 
the  medical  source  must  be  currently 
licensed  in  the  Sta  e  and  have  the 
training  and  experi  ence  to  perform  the 
type  of  examinatio  i  or  test  we  will 
request;  the  medic,  il  source  must  not  be 
barred  from  partici  jation  in  our 
program  under  the  provisions  of 
§§  404.1503a  and  4  16.903a;  and  the 
medical  soiu-ce  mu  st  also  have  the 
equipment  require^  1  to  provide  an 
adequate  assessme  it  and  record  of  the 
existence  and  leve  of  severity  of  the 
claimant's  alleged  mpairments.  Any 
medical  source,  which  can  include  a 
chiropractor  or  soc  ial  worker,  that  meets 
the  requirements  f(ir  being  "qualified" 
under  §§404.1519] ;  and  416.919g  may 
be  an  appropriate  i  ource  to  conduct  a 
consultative  examination. 

Comment:  One  c  ommenter  questioned 
our  inclusion  of  ps  vchologists  as 
"acceptable  medic  J  sources."  The 
commenter  noted  t  lat  psychologists  do 
not  have  medical  t  aining,  they  are  not 
licensed  to  practici  s  medicine,  and  they 
do  not  provide  medical  treatment.  The 
commenter  propos  sd  that  we  use  the 
term  "medical  and  psychological 
sources"  whenevei  we  refer  to 
physicians  and  ps]  chologists  imder  the 
same  heading,  as  v  e  use  the  phrase 
"medical  and  psyc  lological 
consultants"  in  th«  se  regulations.  The 
commenter  also  qu  estioned  our  use  of 
the  term  "medical  expert"  to  include 
physicians  and  ps]  chologists.  and 
proposed  that  we  s  ubstitute  the 
terminology  "med  cal  experts  or 
psychologists"  for  all  references  to 
"medical  experts.' 

Response:  "Licei  ised  or  certified 
psychologists"  ha\  e  been  included  in 
the  list  of  "accepta  jle  medical  sources" 
in  §§  404.1513(a)  a  nd  416.913(a)  since 


1980,  and  their  co 
does  not  represent 


(45  FR  55567,  555117,  55623.  August  20, 


the  Act  [42  U.S.C. 
404.1503(e)  and 


tinning  inclusion 
a  change  in  policy. 


1980.)  In  addition, 
421],  as  well  as  §§ 

416.903(e)  of  the  nfgulations,  require 
that  in  initial  deteiminations  that  the 
claimant  is  not  disabled,  and  there  is 
evidence  that  indii  :ates  the  existence  of 
a  mental  impairme  nt.  every  reasonable 
effort  should  be  m  ide  to  ensure  that  a 


qualified  psychiatrist  or  psychologist 
has  completed  the  medical  portion  of 
the  case  review  and  any  applicable 
residual  functional  capacity  assessment. 
Also,  as  we  explain  above,  we  are  now 
changing  the  term  "medical  advisor"  to 
"medical  expert"  in  §§  404.1512(b)(6) 
and  416.912(b)(6)  and  elsewhere, 
because  the  latter  is  the  term  we 
currently  use  to  describe  these 
nonexamining  sources  we  consult  at  the 
administrative  law  judge  and  Appeals 
Council  levels.  We  previously  used  the 
term  "medical  advisor"  for  many  years 
in  §§  404.1512(b)(6)  and  416.912(b)(6). 
This  change  in  terminology  does  not 
represent  a  change  in  policy. 

Comment:  A  number  of  commenters 
expressed  concern  that  the  proposed 
clarification  in  the  definition  of 
"medical  source"  in  §§404.1502  and 
416.902  to  include  "acceptable  medical 
sources  or  other  health  care  providers 
who  are  not  acceptable  medical 
sources,"  would  prejudice  the  weighing 
of  evidence  from  medical  sources  who 
are  not  "acceptable  medical  sources." 
These  commenters  note  that  many 
claimants  do  not,  or  cannot,  receive 
their  primary  treatment  from 
"acceptable  medical  sources,"  and  the 
nature  and  frequency  of  their  treatment 
or  evaluation  is  more  a  function  of  staff 
or  time  availability,  rather  than  the  need 
for  treatment.  For  example,  many 
claimants  receive  their  primary  mental 
health  treatment  from  therapists  or 
social  workers  with  only  monthly  visits 
with  a  physician  for  medication  control. 
They  note  that  the  existing  and  the 
proposed  rules  exclude  such  sources 
from  consideration  as  "treating 
sources." 

Response:  As  the  commenters  note, 
we  have  now  provided  a  definition  of 
the  term  "acceptable  medical  source"  in 
§§404.1502  and  416.902  by  reference  to 
§§  404.1513(a)  and  416.913(a),  where 
the  sources  who  are  "acceptable 
medical  soiuces"  have  been  identified 
for  many  years.  These  sources  have  the 
training  and  experience  necessary  to 
provide  the  medical  evidence  that  is 
required  by  the  Act  and  these 
regulations  to  establish  the  existence  of 
a  medically  determinable  impairment  or 
impairments.  We  recognize,  however, 
that  some  individuals  receive  treatment 
from  other  sources,  and  our 
longstanding  policy  stated  in 
§§  404.1513(e)  and  416.913(e)  is  to  use 
information  from  these  other  sources, 
such  as  socicd  welfare  agencies,  to  help 
us  to  understand  how  an  individual's 
impairment  may  affect  his  or  her  ability 
to  work,  once  the  existence  of  a 
medically  determinable  impairment  has 
been  established. 


Comment:  One  commenter  agreed 
with  the  clarification  in  §§  404.1502  and 

416.902  that  a  source  that  only 
examines  and  evaluates  an  individual 
on  an  ongoing  basis,  but  who  does  not 
provide  any  treatment,  may  also  be  a 
"treating  source."  The  commenter  noted 
that  many  of  the  individuals  making  a 
claim  for  disability  benefits  do  not  have 
private  insurance  or  resources  to  pay  for 
medical  care  and  must  rely  on  the  local 
public  health  care  system,  and  many 
times  the  only  "treatment"  the  public 
health  care  services  provide  for  people 
with  chronic  physical  or  mental 
ailments  are  periodic  examinations  and 
evaluations. 

Response:  As  the  commenter  has 
noted,  we  are  clarifying  the  definition  of 
"treating  source"  in  §§404.1502  and 

416.903  to  be  consistent  with  our 
longstanding  use  of  the  word 
"evaluation"  in  the  definition  of  a 
"treating  source"  as  a  source  "who  has 
provided  you  with  medicd  treatment  or 
evaluation  *  *  *." 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  final  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Therefore,  they  were  not  subject 
to  OMB  review.  We  have  also 
determined  that  these  rules  meet  the 
plain  language  requirement  of  Executive 
Order  12866  and  die  President's 
memorandum  of  June  1, 1998. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001.  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  96.004.  Social 
Security-Survivors  Insurance;  96.006, 
Supplemental  Security  Income.) 

List  of  Subjects 

20  CFR  Fart  404 

Administrative  practice  and 
procedure,  Blind,  Disability  benefits, 
Old-age.  Survivors,  and  Disability 
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Insiu^nce,  Reporting  and  recordkeeping 
requirements,  Social  security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI). 

Dated:  February  14,  2000. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  P  of  part  404  and 
subpart  I  of  part  416  of  20  CFR  chapter 
in  are  amended  cis  set  forth  below: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

Subpart  P — [Amended] 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  205(a),  (b),  and  (d)- 
(h),  216(i),  221(a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402, 405(a),  (b),  and  (d)-(h),  416(i), 
421(a)  and  (i),  422(c),  423,  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193, 110 
Stat.  2105,  2189. 

2.  Section  404.1502  is  amended  by 
republishing  the  introductory  text, 
removing  the  terms  "Source  of  record" 
and  "you,"  revising  the  definitions  of 
"Medical  sources"  and  "Treating 
source,"  and  adding  definitions  in  the 
appropriate  alphabetical  order  for  the 
terms  "Acceptable  medical  source," 
"Nonexamining  source,"  "Nontreating 
source,"  and  "you  or  your"  to  read  as 
follows: 

§  404.1 502    General  definitions  and  terms 
for  this  subpart. 

As  used  in  the  subpart — 

Acceptable  medical  source  refers  to 
one  of  the  sources  described  in 
§  404.1513(a)  who  provides  evidence 
about  your  impairments.  It  includes 
treating  sources,  nontreating  sources, 
and  nonexamining  sources. 
***** 

Medical  sources  refers  to  acceptable 
medical  soiuces,  or  other  health  care 
providers  who  are  not  acceptable 
medical  sources. 

Nonexamining  source  means  a 
physician,  psychologist,  or  other 
acceptable  medical  source  who  has  not 
examined  you  but  provides  a  medical  or 
other  opinion  in  your  case.  At  the 
administrative  law  judge  hearing  and 
Appeals  Council  levels  of  the 
administrative  review  process,  it 
includes  State  agency  medical  and 
psychological  consultants,  other 


program  physicians  and  psychologists, 
and  medical  experts  we  consult.  See 
§404.1527. 

Nontreating  source  means  a 
physician,  psychologist,  or  other 
acceptable  medical  source  who  has 
examined  you  but  does  not  have,  or  did 
not  have,  an  ongoing  treatment 
relationship  with  you.  The  term 
includes  an  acceptable  medical  source 
who  is  a  consultative  examiner  for  us, 
when  the  consultative  examiner  is  not 
your  treating  soiu-ce.  See  §404.1527. 
***** 

Treating  source  means  your  own 
physician,  psychologist,  or  other 
acceptable  medical  soiu'ce  who  provides 
you,  or  has  provided  you,  with  medical 
treatment  or  evaluation  and  who  has,  or 
has  had,  an  ongoing  treatment 
relationship  with  you.  Generally,  we 
will  consider  that  you  have  an  ongoing 
treatment  relationship  with  an 
acceptable  medical  source  when  the 
medical  evidence  establishes  that  you 
see,  or  have  seen,  the  source  with  a 
frequency  consistent  with  accepted 
medical  practice  for  the  type  of 
treatment  and/or  evaluation  required  for 
your  medical  condition(s).  We  may 
consider  an  acceptable  medicsd  source 
who  has  treated  or  evaluated  you  only 
a  few  times  or  only  after  long  intervals 
(e.g.,  twice  a  year)  to  be  your  treating 
source  if  the  nature  and  frequency  of  the 
treatment  or  evaluation  is  typical  for 
your  condition(s).  We  will  not  consider 
an  acceptable  medical  source  to  be  your 
treating  source  if  your  relationship  with 
the  source  is  not  based  on  your  medical 
need  for  treatment  or  evaluation,  but 
solely  on  your  need  to  obtain  a  report 
in  support  of  your  claim  for  disability. 
In  such  a  case,  we  will  consider  the 
acceptable  medical  source  to  be  a 
nontreating  source. 
***** 

You  or  your  means,  as  appropriate, 
the  person  who  applies  for  benefits  or 
for  a  period  of  disability,  the  person  for 
whom  an  application  is  filed,  or  the 
person  who  is  receiving  benefits  based 
on  disability  or  blindness. 

3.  Section  404.1512  is  amended  by 
revising  paragraph  (b)(6)  to  read^'as 
follows: 

§404.1512    Evidence  of  your  impairment 

***** 

(b)*  *  * 

***** 

(6)  At  the  administrative  law  judge 
and  Appeals  Council  levels,  findings, 
other  than  the  ultimate  determination 
about  whether  you  are  disabled,  made 
by  State  agency  medical  or 
psychological  consultants  and  other 
program  physicians  or  psychologists. 


and  opinions  expressed  by  medical 
experts  we  consult  based  on  their 
review  of  the  evidence  in  your  case 
record.  See  §§  404.1527(f)(2)  and  (f)(3). 

***** 

4.  Section  404.1513  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(6)  and  paragraph  (c)  to  read  as 
follows: 

§404.1513    (Medical  evidence  of  your 
impainnent. 

***** 

(b)*  *  * 
***** 

(6)  A  statement  about  what  you  can 
still  do  despite  yoiu-  impairment(s) 
based  on  the  acceptable  medical 
source's  findings  on  the  factors  under 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section  (except  in  statutory  blindness 
claims).  *   •  * 

(c)  Statements  about  what  you  can 
still  do.  At  the  administrative  law  judge 
and  Appeals  Council  levels,  we  will 
consider  residual  functional  capacity 
assessments  made  by  State  figency 
medical  and  psychological  consultants 
and  other  program  physicians  and 
psychologists  to  be  "statements  about 
what  you  can  still  do"  made  by 
nonexamining  physicians  and 
psychologists  based  on  their  review  of 
the  evidence  in  the  case  record. 
Statements  about  what  you  can  still  do 
(based  on  the  acceptable  medical 
soiuce's  findings  on  the  factors  under 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section)  should  describe,  but  are  not 
limited  to,  the  kinds  of  physical  and 
mental  capabilities  listed  as  follows  (See 
§§404.1527  and  404.1545(c)): 

(1)  The  acceptable  medical  source's 
opinion  about  your  ability,  despite  your 
impairment{s),  to  do  work-related 
activities  such  as  sitting,  standing, 
walking,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling; 
and 

(2)  In  cases  of  mental  impairment(s), 
the  acceptable  medical  source's  opinion 
about  your  ability  to  understand,  to 
carry  out  and  remember  instructions, 
and  to  respond  appropriately  to 
supervision,  coworkers,  and  work 
pressures  in  a  work  setting. 
***** 

5.  Section  404.1519  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  404.1 519    The  consultative  examination. 

A  consultative  examination  is  a 
physical  or  mental  examination  or  test 
purchased  for  you  at  our  request  and 
expense  from  a  treating  source  or 
another  medical  source,  including  a 
pediatrician  when  appropriate.  *  •  * 
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6.  Section  404.1 
revising  the  last 
(a)  and  the  first 
(c)  to  read  as  follo\ls 


;  19g  is  amended  by 
se  itence  of  paragraph 
sentence  of  paragraph 


§404.1 51 9g    Who  w  »  will  select  to  perform 
a  consultative  exami  nation. 

(a)  *   *   *  For  a  n  lore  i 
medical  sources,  s4e 


(c)  The  medical 
may  use  support 
the  consultative 

7.  Section  404.1 
read  as  follows: 


!  ource  we  choose 
St  iff  to  help  perform 
examination.  *  *  * 

;  19h  is  revised  to 


51 


tes  s 


§404.1 51 9h    Your 

When  in  our  jud 
source  is  qualified 
willing  to  perform 
examination  or 
payment,  and 
complete  and  time 
treating  source  wil 
source  to  do  the 
Even  if  only  a 
required,  your  trea 
ordinarily  the  pref(  irred 
8.  Section  404.15191 
as  follows 


than  your  treating 


complete  list  of 
§404.1513. 


tijaating  source. 

ment  your  treating 
equipped,  and 
Lhe  additional 
for  the  fee  schedule 
generally  furnishes 
y  reports,  your 
be  ihe  preferred 
pi  rchased  examination, 
supi  lemental  test  is 


mg  source  is 
source, 
i  is  revised  to  read 


§  404. 1 51 9i    Ottwr  spurces  for  consultative 
examinations. 

We  will  use  a  medical  source  other 


;ource  for  a 


purchased  examination  or  test  in 
situations  includirg,  but  not  limited  to, 
the  following  situations: 

(a)  Yoxu:  treating  source  prefers  not  to 
perform  such  an  63  amination  or  does 
not  have  the  equip  ment  to  provide  the 
specific  data  needc  d; 

(b)  There  are  cor  flicts  or 
inconsistencies  in  youi  file  that  cannot 
be  resolved  by  goii  ig  back  to  your 
treating  source; 

(c)  You  prefer  a  i  ource  other  than 
your  treating  sourc  e  and  have  a  good 
reason  for  your  pre  ference; 

(d)  We  know  fro:  n  prior  experience 
that  your  treating  s  ource  may  not  be  a 
productive  source,!  e.g.,  he  or  she  has 
consistently  failed  to  provide  complete 
or  timely  reports. 

9.  Section  404.1  il9j  is  revised  to  read 
as  follows: 

§404.1 51 9j    ObjectiJDns  to  the  medical 
source  designated  t0  perform  the 
consultative  examinpition. 

You  or  your  repi  esentative  may  object 
to  your  being  exan  lined  by  a  medical 
source  we  have  de  signated  to  perform  a 
consultative  excun  nation.  If  there  is  a 
good  reason  for  thi  i  objection,  we  will 
schedule  the  exam  ination  with  another 
medical  source.  A  good  reason  may  be 
that  the  medical  s(  urce  we  designated 
had  previously  rej  resented  an  interest 


adverse  to  you.  For  example,  the 
medical  source  may  have  represented 
your  employer  in  a  workers' 
compensation  case  or  may  have  been 
involved  in  an  insurance  claim  or  legal 
action  adverse  to  you.  Other  things  we 
will  consider  include:  The  presence  of 
a  language  barrier,  the  medical  source's 
office  location  (e.g.,  2nd  floor,  no 
elevator),  travel  restrictions,  and 
whether  the  medical  source  had 
examined  you  in  connection  with  a 
previous  disability  determination  or 
decision  that  was  imfavorable  to  you.  If 
your  objection  is  that  a  medical  source 
allegedly  "lacks  objectivity"  in  general, 
but  not  in  relation  to  you  personally,  we 
will  review  the  allegations.  See 
§  404.1519s.  To  avoid  a  delay  in 
processing  your  claim,  the  consultative 
examination  in  your  case  will  be 
changed  to  another  medical  source 
while  a  review  is  being  conducted.  We 
will  handle  any  objection  to  use  of  the 
substitute  medical  source  in  the  same 
maimer.  However,  if  we  had  previously 
conducted  such  a  review  and  found  that 
the  reports  of  the  medical  source  in 
question  conformed  to  our  guidelines, 
we  will  not  change  your  examination. 

10.  Section  404.1519k  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§404.1519k    Purchase  of  medical 
examinations,  laboratory  tests,  and  other 
services. 

We  may  purchase  medical 
examinations,  including  psychiatric  and 
psychological  examinations.  X-rays  and 
laboratory  tests  (including  specialized 
tests,  such  as  pulmonary  function 
studies,  electrocardiograms,  and  stress 
tests)  fi-om  a  medical  soiu-ce. 
***** 

11.  Section  404.1519m  is  amended  by 
revising  the  first  and  last  sentences  to 
read  as  follows: 

§  404.1 51 9m    Diagnostic  tests  or 
procedures. 

We  will  request  the  results  of  any 
diagnostic  tests  or  procedures  that  have 
been  performed  as  part  of  a  workup  by 
your  treating  source  or  other  medical 
source  and  will  use  the  results  to  help 
us  evaluate  impairment  severity  or 
prognosis.  *  *  *  The  responsibility  for 
deciding  whether  to  perform  the 
examination  rests  with  the  medical 
source  designated  to  perform  the 
consultative  examination. 
V     12.  Section  404.1519n  is  amended  by 
revising  the  section  heading  and  the 
first  and  last  sentences  of  the 
introductory  text,  adding  a  heading  to 
paragraph  (a),  revising  the  first  sentence 
of  paragraph  (a)  introductory  text, 
revising  the  last  two  sentences  of 


paragraph  (b),  revising  the  second 
sentence  of  and  adding  two  sentences  at 
the  end  of  paragraph  (c)(6),  and  revising 
paragraphs  (c)(7)  and  (e)  to  read  as 
follows: 

§  404.1 51 9n  Informing  the  medical  source 
of  examination  scheduling,  report  content, 
and  signature  requirements. 

The  medical  sources  who  perform 
consultative  examinations  will  have  a 
good  imderstanding  of  our  disability 
programs  and  their  evidentiary 
requirements.  *  *  *  We  will  fully 
inform  medical  soiu-ces  who  perform 
consultative  examinations  at  the  time 
we  first  contact  them,  and  at  subsequent 
appropriate  intervals,  of  the  following 
obligations: 

(a)  Scheduling.  In  scheduling  full 
consultative  examinations,  sufficient 
time  should  be  allowed  to  permit  the 
medical  source  to  take  a  case  history 
and  perform  the  examination,  including 
any  needed  tests.  *   *  * 
***** 

(b)  Report  content.  *  *   *  The  report 
should  reflect  your  statement  of  your 
symptoms,  not  simply  the  medical 
source's  statements  or  conclusions.  The 
medical  sovuce's  report  of  the 
consultative  examination  should 
include  the  objective  medical  facts  as 
well  as  observations  and  opinions. 

(c)  *   *   * 
***** 

(6)  *  *  *  This  statement  should 
describe  the  opinion  of  the  medical 
source  about  yovu  ability,  despite  yoiu 
impairment(s),  to  do  work-related 
activities,  such  as  sitting,  standing, 
walking,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling; 
and,  in  cases  of  mental  impairment(s), 
the  opinion  of  the  medical  source  about 
your  ability  to  understand,  to  carry  out 
and  remember  instructions,  and  to 
respond  appropriately  to  supervision, 
coworkers  and  work  pressures  in  a  work 
setting.  Although  we  will  ordinarily 
request,  as  part  of  the  consultative 
examination  process,  a  medical  source 
statement  about  what  you  can  still  do 
despite  your  impairment(s),  the  absence 
of  such  a  statement  in  a  consultative 
examination  report  will  not  make  the 
report  incomplete.  See  §404.1527;  and 

(7)  In  addition,  the  medical  source 
will  consider,  and  provide  some 
explanation  or  comment  on,  your  major 
complaint(s)  and  any  other 
abnormalities  found  during  the  history 
and  examination  or  reported  fi'om  the 
laboratory  tests.  The  history, 
examination,  evaluation  of  laboratory 
test  results,  and  the  conclusions  will 
represent  the  information  provided  by 
the  medical  source  who  signs  the  report. 
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(e)  Signature  requirements.  All 
consultative  examination  reports  will  be 
personally  reviewed  and  signed  by  the 
medical  source  who  actually  performed 
the  examination.  This  attests  to  the  fact 
that  the  medical  source  doing  the 
examination  or  testing  is  solely 
responsible  for  the  report  contents  and 
for  the  conclusions,  explanations  or 
comments  provided  with  respect  to  the 
history,  examination  and  evaluation  of 
laboratory  test  results.  The  signature  of 
the  medical  source  on  a  report 
annotated  "not  proofed"  or  "dictated 
but  not  read"  is  not  acceptable.  A  rubber 
stamp  signatiire  of  a  medical  source  or 
the  medical  source's  signature  entered 
by  any  other  person  is  not  acceptable. 

13.  Section  404.1 5 19o  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  introductory  text  and  the  last 
sentence  of  paragraph  (b)  introductory 
text  to  read  as  follows: 

§404.15190    When  a  properly  signed 
consultative  examination  report  has  not 
been  received. 

*        *         »        *        * 

(a)  When  we  will  make  determinations 
and  decisions  without  a  properly  signed 
report.  *   *   *  After  we  have  made  the 
determination  or  decision,  we  will 
obtain  a  properly  signed  report  and 
include  it  in  the  file  unless  the  medical 
soiwce  who  performed  the  original 
consultative  examination  has  died: 
***** 

(b)  When  we  will  not  make 
determinations  and  decisions  without  a 
properly  signed  report.  *  *  *  if  the 
signature  of  the  medical  source  who 
performed  the  original  examination 
cannot  be  obtained  because  the  medical 
source  is  out  of  the  country  for  an 
extended  period  of  time,  or  on  an 
extended  vacation,  seriously  ill, 
deceased,  or  for  any  other  reason,  the 
consultative  examination  will  be 
rescheduled  with  another  medical 
source: 
***** 

14.  Section  404.1519p  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  404.1 51 9p    Reviewing  reports  of 
consultative  examinations. 

***** 

(b)  If  the  report  is  inadequate  or 
incomplete,  we  will  contact  the  medical 
source  who  performed  the  consultative 
examination,  give  an  explanation  of  our 
evidentiary  needs,  and  ask  that  the 
medical  source  furnish  the  missing 
information  or  prepare  a  revised  report. 

(c)  With  your  permission,  or  when  the 
excunination  discloses  new  diagnostic 
information  or  test  results  that  reveal  a 
potentially  life-threatening  situation,  we 


will  refer  the  consultative  examination 
report  to  yoin:  treating  som-ce.  When  we 
refer  the  consultative  examination 
report  to  your  treating  source  without 
yoiu-  permission,  we  will  notify  you  that 
we  have  done  so. 
***** 

15.  Section  404.1519s  is  amended  by 
revising  paragraph  (e)(2)  and  the  first 
sentence  of  paragraph  (f)(6)  to  read  as 
follows: 

§  404.1 51 9s    Authorizing  and  monitoring 
the  consultative  examination. 

***** 

(e)  *  *  * 

(2)  Any  consultative  examination 
provider  with  a  practice  directed 
primarily  towards  evaluation 
examinations  rather  than  the  treatment 
of  patients;  or 
***** 

(f)*  *  * 

(6)  Procedures  for  providing  medical 
or  supervisory  approval  for  the 
authorization  or  purchase  of 
consultative  examinations  and  for 
additional  tests  or  studies  requested  by 
consulting  medical  sources.  *  *  * 
***** 

16.  Section  404.1527  is  amended  by 
revising  the  section  heading,  the  third 
sentence  of  paragraph  (d)(2),  the 
heading  of  paragraph  (e),  paragraph 
(e)(2),  the  heading  and  introductory  text 
of  paragraph  (f),  and  paragraph  (f)(2),  by 
adding  a  sentence  to  the  end  of 
paragraph  (d)(6),  by  adding  introductory 
text  to  paragraph  (e),  and  by  adding 
paragraph  (e)(3)  to  read  as  follows: 

§  404.1 527    Evaluating  opinion  evidence. 

***** 

(d)  *  *  * 

(2)  Treatment  relationship.  *  *  * 
When  we  do  not  give  the  treating 
source's  opinion  controlling  weight,  we 
apply  the  factors  listed  in  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  section,  as 
well  as  the  factors  in  paragraphs  (d)(3) 
through  (d)(6)  of  this  section  in 
determining  the  weight  to  give  the 
opinion.  *   *   * 
***** 

(6)  Other  factors.  *  *  *  For  exeimple, 
the  amount  of  understanding  of  our 
disability  programs  and  their 
evidentiary  requirements  that  an 
acceptable  medical  source  has, 
regardless  of  the  source  of  that 
understanding,  and  the  extent  to  which 
an  acceptable  medical  source  is  familiar 
with  the  other  information  in  your  case 
record  are  relevant  factors  that  we  will 
consider  in  deciding  the  weight  to  give 
to  a  medical  opinion. 

(e)  Medical  source  opinions  on  issues 
reserved  to  the  Commissioner.  Opinions 


on  some  issues,  such  as  the  examples 
that  follow,  are  not  medical  opinions,  as 
described  in  paragraph  (a)(2)  of  this 
section,  but  are,  instead,  opinions  on 
issues  reserved  to  the  Commissioner 
because  they  are  administrative  findings 
that  are  dispositive  of  a  case;  i.e.,  that 
would  direct  the  determination  or 
decision  of  disability. 
***** 

(2)  Other  opinions  on  issues  reserved 
to  the  Commissioner.  We  use  medical 
sources,  including  your  treating  source, 
to  provide  evidence,  including 
opinions,  on  the  nature  and  severity  of 
your  impainnent(s).  Although  we 
consider  opinions  from  medical  soiut:es 
on  issues  such  as  whether  your 
impairment(s)  meets  or  equals  the 
requirements  of  any  impairment(s)  in 
the  Listing  of  hnpairments  in  appendix 
1  to  this  subpart,  your  residual 
functional  capacity  (see  §§  404.1545  and 
404.1546),  or  the  application  of 
vocational  factors,  the  final 
responsibility  for  deciding  these  issues 
is  reserved  to  the  Commissioner. 

(3)  We  will  not  give  any  special 
significance  to  the  soiut^e  of  an  opinfon 
on  issues  reserved  to  the  Commissioner 
described  in  paragraphs  (e)(1)  and  (e)(2) 
of  this  section. 

(f)  Opinions  of  nonexamining  sources. 
We  consider  all  evidence  from 
nonexamining  sources  to  be  opinion 
evidence.  When  we  consider  the 
opinions  of  nonexamining  sources,  we 
apply  the  rules  in  paragraphs  (a) 
through  (e)  of  this  section.  In  addition, 
the  following  rules  apply  to  State 
agency  medical  and  psychological 
consultants,  other  program  physicians 
and  psychologists,  and  medical  experts 
we  consult  in  cormection  with 
administrative  law  judge  hearings  and 
Appeals  Coimcil  review: 
***** 

(2)  Administrative  law  judges  are 
responsible  for  reviewing  the  evidence 
and  making  findings  of  fact  and 
conclusions  of  law.  They  will  consider 
opinions  of  State  agency  medical  or 
psychological  consultants,  other 
program  physicians  and  psychologists, 
and  medical  experts  as  follows: 

(i)  Administrative  law  judges  are  not 
bound  by  any  findings  made  by  State 
agency  medical  or  psychological 
consultants,  or  other  program 
physicians  or  psychologists.  However, 
State  agency  medical  and  psychological 
consultants  and  other  program 
physicians  and  psychologists  are  highly 
qualified  physicians  and  psychologists 
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PART  416— SUPP  .EME^r^AL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 


Subpart  I — [Amen  ded] 


17.  The  authority 
I  of  part  416  continues 
follows: 

7b2( 


Authority:  Sees 
1619.  1631(a).  (c).  aiid 
Social  Security  Act 
1382,  1382c,  1382h. 
and  1383b):  sees.  4(tj) 
and  15,  Pub.  L.  98-4|bO 
1802,  and  1808  (42 
1382h  note). 

18.  Section  416^02 
republishing  the  i 
removing  the  tern^s 
"Source  of  record 


citation  for  subpart 
to  read  as 


a)(5).  1611,1614, 
(d)(1),  and  1633  of  the 

42  U.S.C.  902(a)(5). 

1383(a).  (c),  and  (d)(1), 
and  5.  6(c)-(e),  14(a) 
98  Stat.  1794,  1801, 

.S.C;  421  note,  423  note. 


is  amended  by 
itroductory  text, 
"Secretary," 
and  "You,"  revising 


the  definitions  of  "Medical  sources" 
and  "Treating  source,"  and  adding 
definitions  in  the  appropriate 
alphabetical  order  for  the  terms 
"Acceptable  medical  source," 
"Nonexamining  source,"  "Nontreating 
source,"  and  "You  or  your"  to  read  as 
follows: 

§  41 6.902    General  definitions  and  terms 
for  this  subpart. 

As  used  in  the  subpart — 

Acceptable  medical  source  refers  to 
one  of  the  sources  described  in 
§  416.913(a)  who  provides  evidence 
about  your  impairments.  It  includes 
treating  sources,  nontreating  sources, 
and  nonexamining  sources. 
*****  ^ 

Medical  sources  refers  to  acceptable 
medical  sources,  or  other  health  care 
providers  who  are  not  acceptable 
medical  sources. 

Nonexamining  source  means  a 
physician,  psychologist,  or  other 
acceptable  medical  source  who  has  not 
examined  you  but  provides  a  medical  or 
other  opinion  in  your  case.  At  the 
administrative  law  judge  hearing  and 
Appeals  Council  levels  of  the 
administrative  review  process,  it 
includes  State  agency  medical  and 
psychological  consultants,  other 
program  physicians  and  psychologists, 
and  medical  experts  we  consult.  See 
§416.927. 

Nontreating  source  means  a 
physician,  psychologist,  or  other 
acceptable  medical  source  who  has 
examined  you  but  does  not  have,  or  did 
not  have,  an  ongoing  treatment 
relationship  with  you.  The  term 
includes  an  acceptable  medical  source 
who  is  a  consultative  examiner  for  us, 
when  the  consultative  examiner  is  not 
your  treating  source.  See  §416.927. 
***** 

Treating  source  means  your  own 
physician,  psychologist,  or  other 
acceptable  medical  source  who  provides 
you,  or  has  provided  you,  with  medical 
treatment  or  evaluation  and  who  has,  or 
has  had,  an  ongoing  treatment 
relationship  with  you.  Generally,  we 
will  consider  that  you  have  an  ongoing 
treatment  relationship  with  an 
acceptable  medical  source  when  the 
medical  evidence  establishes  that  you 
see,  or  have  seen,  the  source  with  a 
frequency  consistent  with  accepted 
medical  practice  for  the  type  of 
treatment  and/or  evaluation  required  for 
your  medical  condition(s).  We  may 
consider  an  acceptable  medical  source 
who  has  treated  or  evaluated  you  only 
a  few  times  or  only  after  long  intervals 
(e.g.,  twice  a  year)  to  be  your  treating 
source  if  the  nature  and  frequency  of  the 
treatment  or  evaluation  is  typical  for 


your  condition(s).  We  will  not  consider 
an  acceptable  medical  source  to  be  your 
treating  source  if  your  relationship  with 
the  source  is  not  based  on  your  medical 
need  for  treatment  or  evaluation,  but 
solely  on  your  need  to  obtain  a  report 
in  support  of  your  claim  for  disability. 
In  such  a  case,  we  will  consider  the 
acceptable  medical  source  to  be  a 
nontreating  source. 
***** 

You  or  your  means,  as  appropriate, 
the  person  who  applies  for  benefits,  the 
person  for  whom  an  application  is  filed, 
or  the  person  who  is  receiving  benefits 
based  on  disability  or  blindness. 

19.  Section  416.912  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§  41 6.91 2    Evidence  of  your  impairment. 

***** 

(b)*  *  * 

(6)  At  the  administrative  law  judge 
and  Appeals  Coimcil  levels,  findings, 
other  tiian  the  ultimate  determination 
about  whether  you  are  disabled,  made 
by  State  agency  medical  or 
psychological  consultants  and  other 
program  physicians  or  psychologists, 
and  opinions  expressed  by  medical 
experts  we  consult  based  on  their 
review  of  the  evidence  in  your  case 
record.  See  §§  416.927(f)(2)  and  (f)(3). 
***** 

20.  Section  416.913  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(6)  and  paragraph  (c)  to  read  as 
follows: 

§  41 6.91 3    Medical  evidence  of  your 
impairment. 

***** 

(b)*  *  * 

(6)  A  statement  about  what  you  can 
still  do  despite  your  impairment{s) 
based  on  the  acceptable  medical 
source's  findings  on  the  factors  under 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section  (except  in  statutory  blindness 
claims).  *   *   * 

(c)  Statements  about  what  you  can 
still  do.  At  the  administrative  law  judge 
and  Appeals  Council  levels,  we  will 
consider  residual  functional  capacity 
assessments  made  by  State  agency 
medical  and  psychological  consultants 
and  other  program  physicians  and 
psychologists  to  be  "statements  about 
what  you  can  still  do"  made  by 
nonexamining  physicians  and 
psychologists  based  on  their  review  of 
the  evidence  in  the  case  record. 
Statements  about  what  you  can  still  do 
(based  on  the  acceptable  medical 
source's  findings  on  the  factors  under 
paragraphs  Cb)(l)  through  (b)(5)  of  this 
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section)  should  describe,  but  are  not 
limited  to,  the  kinds  of  physical  and 
mental  capabilities  listed  as  follows  (See 
§§  416.927  and  416.94.5(c)): 

(1)  If  you  are  an  adult,  the  acceptable 
medical  source's  opinion  about  yoiu 
ability,  despite  yom-  impairment(s),  to 
do  work-related  activities  such  as 
sitting,  standing,  walking,  lifting, 
carrying,  handling  objects,  hearing, 
speaking,  and  traveling; 

(2)  If  you  are  an  adult,  in  cases  of 
mental  impairraent(s),  the  acceptable 
medical  source's  opinion  about  your 
ability  to  understand,  to  carry  out  and 
remember  instructions,  and  to  respond 
appropriately  to  supervision,  coworkers, 
and  work  pressures  in  a  work  setting; 
and 

(3)  If  you  are  a  child,  the  acceptable 
medical  source's  opinion  about  your 
functional  limitations  in  learning,  motor 
functioning,  performing  self-care 
activities,  communicating,  socializing, 
and  completing  tasks  (and,  if  you  are  a 
newborn  or  young  infant  from  birth  to 
age  1,  responsiveness  to  stimuli). 
***** 

21.  Section  416.919  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  41 6.91 9    The  consultative  examination. 

A  consultative  examination  is  a 
physical  or  mental  examination  or  test 
piuchased  for  you  at  our  request  and 
expense  from  a  treating  source  or 
another  medical  soiu-ce,  including  a 
pediatrician  when  appropriate.  *  *  * 

22.  Section  416.919g  is  amended  by 
revising  the  last  sentence  of  paragraph 
(»}  aaad  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§416.919g    Who  we  will  select  to  perform 
a  consultative  examination. 

(a)  *  *  *  For  a  more  complete  list  of 
medical  sources,  see  §416.913. 

***** 

(c)  The  medical  source  we  choose 
may  use  support  staff  to  help  perform 
the  consultative  examination.  *   *   * 

23.  Section  416.919h  is  revised  to 
read  as  follows: 

§  41 6.91 9h    Your  treating  source. 

When  in  our  judgment  your  treating 
source  is  qualified,  equipped,  and 
willing  to  perform  the  additional 
examination  or  tests  for  the  fee  schedule 
payment,  and  generally  furnishes 
complete  and  timely  reports,  yoiu" 
treating  source  will  be  the  preferred 
source  to  do  the  purchased  examination. 
Even  if  only  a  supplemental  test  is 
required,  your  treating  source  is 
ordinarily  the  preferred  source. 

24.  Section  416.919i  is  revised  to  read 
as  follows: 


§  41 6.91 9i    Other  sources  for  consultative 
examinations. 

We  will  use  a  medical  source  other 
than  your  treating  source  for  a 
pm-chased  examination  or  test  in 
situations  including,  but  not  limited  to, 
the  following  situations: 

(a)  Your  treating  source  prefers  not  to 
perform  such  an  examination  or  does 
not  have  the  equipment  to  provide  the 
specific  data  needed; 

(b)  There  are  conflicts  or 
inconsistencies  in  your  file  that  cannot 
be  resolved  by  going  back  to  your 
treating  source; 

(c)  You  prefer  a  soiirce  other  than 
your  treating  source  and  have  a  good 
reason  for  your  preference; 

(d)  We  know  from  prior  experience 
that  your  treating  source  may  not  be  a 
productive  source,  e.g.,  he  or  she  has 
consistently  failed  to  provide  complete 
or  timely  reports. 

25.  Section  416.919J  is  revised  to  read 
as  follows: 

§416.919j    Objections  to  the  medical 
source  designated  to  perform  the 
consultative  examination. 

You  or  your  representative  may  object 
to  your  being  examined  by  a  medical 
source  we  have  designated  to  perform  a 
consultative  examination.  If  there  is  a 
good  reason  for  the  objection,  we  will 
schedule  the  examination  with  another 
medical  source.  A  good  reason  may  be 
that  the  medical  source  we  designated 
had  previously  represented  an  interest 
adverse  to  you.  For  example,  the 
medical  source  may  have  represented 
your  employer  in  a  workers' 
compensation  case  or  may  have  been 
involved  in  an  insurance  claim  or  legal 
action  adverse  to  you.  Other  things  we 
will  consider  include:  The  presence  of 
a  language  barrier,  the  medical  source's 
office  location  [e.g.,  2nd  floor,  no 
elevator),  travel  restrictions,  and 
whether  the  medical  soiu^e  had 
examined  you  in  connection  with  a 
previous  disability  determination  or 
decision  that  was  unfavorable  to  you.  If 
your  objection  is  that  a  medical  source 
allegedly  "lacks  objectivity"  in  general, 
but  not  in  relation  to  you  personally,  we 
will  review  the  allegations.  See 
§  416.919s.  To  avoid  a  delay  in 
processing  your  claim,  the  consultative 
examination  in  your  case  will  be 
changed  to  another  medical  source 
while  a  review  is  being  conducted.  We 
will  handle  emy  objection  to  use  of  the 
substitute  medical  soiuce  in  the  same 
manner.  However,  if  we  had  previously 
conducted  such  a  review  and  found  that 
the  reports  of  the  medical  source  in 
question  conformed  to  our  guidelines, 
we  will  not  change  your  examination. 


26.  Section  416.919k  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  41 6.91 9k    Purchase  of  medical 
examinations,  laboratory  tests,  and  other 
services. 

We  may  purchase  medical 
examinations,  including  psychiatric  and 
psychological  examinations.  X-rays  and 
laboratory  tests  (including  specialized 
tests,  such  as  pulmonary  function 
studies,  electrocardiograms,  and  stress 
tests)  from  a  medical  source. 
*        *        *        •        • 

27.  Section  416.919m  is  amended  by 
revising  the  first  and  last  sentences  to 
read  as  follows: 

§  41 6.91 9m    Diagnostic  tests  or 
procedures. 

We  will  request  the  results  of  any 
diagnostic  tests  or  procedures  that  have 
been  performed  as  part  of  a  workup  by 
your  treating  source  or  other  medical 
source  and  will  use  the  results  to  help 
us  evaluate  impairment  severity  or 
prognosis.  *  *  *  The  responsibility  for 
deciding  whether  to  perform  the 
examination  rests  with  the  medical 
source  designated  to  perform  the 
consultative  examination. 

28.  Section  416.919n  is  amended  by 
revising  the  section  heading  and  the 
first  and  last  sentences  of  the 
introductory  text,  adding  a  heading  to 
paragraph  (a),  revising  the  first  sentence 
of  paragraph  (a)  introductory  text, 
revising  the  last  two  sentences  of 
paragraph  (b),  revising  the  second  and 
third  sentences  of  and  adding  two 
sentences  at  the  end  of  paragraph  (c)(6), 
and  revising  paragraphs  (c)(7)  and  (e)  to 
read  as  follows: 

§  41 6.91 9n  Informing  the  medical  source 
of  examination  scheduling,  report  content, 
and  signature  requirements. 

The  medical  soiu-ces  who  perform 
consultative  examinations  will  have  a 
good  understanding  of  our  disability 
programs  and  their  evidentiary 
requirements.  *   *   *  We  will  fully 
inform  medical  sources  who  perform 
consultative  examinations  at  the  time 
we  first  contact  them,  and  at  subsequent 
appropriate  intervals,  of  the  following 
obligations: 

(a)  Scheduling.  In  scheduling  full 
consultative  examinations,  sufficient 
time  should  be  allowed  to  permit  the 
medical  source  to  take  a  case  historj' 
and  perform  the  examination,  including 
any  needed  tests.  *   *  * 
***** 

(b)  Report  content.  *   *   *  The  report 
should  reflect  your  statement  of  your 
symptoms,  not  simply  the  medical 
source's  statements  or  conclusions.  The 


11880 


Federal  Register/ Vol.  65,  No.  45 /Tuesday,  March  7,  2000 /Rules  and  Regulations 


medical  source's 
consultative 
include  the  obj 
well  as  observation! 


retort  of  the 
examir  ation  should 
ectivp  medical  facts  as 
and  opinions. 


(c) 


a-e  I 


impair  mentC 
sich  i 


(6)*  *  *  If  you 
statement  should 
of  the  medical  source 
despite  your 
related  activities 
standing,  walking 
handling  objects, 
traveling;  and,  in 
impainnent(s),  the 
medical  source 
understand,  to  carri 
instructions,  and  to 
appropriately  to 
and  work  pressures 
you  are  a  child,  this 
describe  the  opinio;  \ 
source  about  your 
in  learning,  motor 
performing  self-car( 
communicating,  soi 
completing  tasks 
newborn  or  young 
age  1 ,  responsiveneks 
Although  we  will 
part  of  the 
process,  a  medical 
about  what  you  car 
impairment(s),  the 
statement  in  a 
report  will  not  makt 
incomplete.  See  § 

(7)  In  addition 
will  consider,  and 
explanation  or 
complalnt(s)  and 
abnormalities  foun(  I 
and  examination  oi 
laboratory  tests, 
examination, 
test  results,  and  the 
represent  the 
the  medical  source 


consulta  ive 


an  adult,  this 
d4scribe  the  opinion 
about  your  ability, 
s),  to  do  work- 
as  sitting, 
1  ifting,  carrying, 
hf  aring,  speaking,  and 
of  mental 
(ipinion  of  the 
your  ability  to 
out  and  remember 
respond 

coworkers 
in  a  work  setting.  If 
statement  should 
of  the  medical 
f  mctional  limitations 
f|inctioning, 
activities, 
i(jializing,  and 

,  if  you  are  a 
i  afant  from  birth  to 

to  stimuli), 
o  'dinarily  request,  as 
examination 


aboi  It 


ai  y 


Th3 


!  wh ) 


T  lis 


(e)  Signature  rei 
consultative  exami 
personally  reviews  1 
medical  source 
the  examination, 
that  the  medical 
examination  or 
responsible  for  the 
for  the  conclusions , 
conunents  provide^  1 
history,  examination 
laboratory  test 
the  medical  source 
aruiotated  "not 
but  not  read"  is  no 
stamp  signature  of 
the  medical  source ' 
by  any  other  perso  i 


!  ource  statement 
still  do  despite  your 
i  ibsence  of  such  a 
consultative  examination 
the  report 
4tl6.927;  and 


tie 


medical  source 
rovide  some 


compaent  on,  your  major 
other 

during  the  history 
reported  from  the 
history, 
evaluation  of  laboratory 
conclusions  will 
infonhation  provided  by 
who  signs  the  report. 


qbirements.  All 
lation  reports  will  be 
and  signed  by  the 
actually  performed 
attests  to  the  fact 
source  doing  the 
tesi  Lng  is  solely 

report  contents  and 

explanations  or 

with  respect  to  the 

and  evaluation  of 

resujlts.  The  signature  of 

on  a  report 
proofed"  or  "dictated 
acceptable.  A  rubber 
a  medical  source  or 
s  signature  entered 
is  not  acceptable. 


29.  Section  416.919o  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  introductory  text  and  the  last 
sentence  of  paragraph  (b)  introductory 
text  to  read  as  follows: 

§  41 6.91 9o    When  a  properly  signed 
consultative  examination  report  has  not 
been  received. 

***** 

(a)  When  we  will  make  determinations 

and  decisions  without  a  properly  signed 

report.  *  *   *  After  we  have  made  the 

determination  or  decision,  we  will 

obtain  a  properly  signed  report  and 

include  it  in  the  file  imless  the  medical 

source  who  performed  the  original 

consultative  examination  has  died: 

***** 

I 

(b)  When  we  will  not  make 
determinations  and  decisions  without  a 
properly  signed  report.  *   *   *  If  the 
signature  of  the  medical  soiuce  who 
performed  the  original  examination 
cannot  be  obtained  because  the  medical 
source  is  out  of  the  country  for  an 
extended  period  of  time,  or  on  an 
extended  vacation,  seriously  ill, 
deceased,  or  for  any  other  reason,  the 
consultative  examination  will  be 
rescheduled  with  another  medical 
soiirce: 
***** 

30.  Section  416.919p  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  41 6.91 9p    Reviewing  reports  of 
consultative  examinations. 

***** 

(b)  If  the  report  is  inadequate  or 
incomplete,  we  will  contact  the  medical 
soiKce  who  performed  the  consultative 
examination,  give  an  explanation  of  our 
evidentiary  needs,  and  ask  that  the 
medical  source  furnish  the  missing 
information  or  prepare  a  revised  report. 

(c)  With  your  permission,  or  when  the 
examination  discloses  new  diagnostic 
information  or  test  results  that  reveal  a 
potentially  life-threatening  situation,  we 
will  refer  the  consultative  examination 
report  to  your  treating  source.  When  we 
refer  the  consultative  examination 
report  to  yoiu-  treating  source  without 
your  permission,  we  will  notify  you  that 
we  have  done  so. 
***** 

31.  Section  416.919s  is  amended  by 
revising  paragraph  (e)(2)  and  the  first 
sentence  of  paragraph  (f)(6)  to  read  as 
follows: 

§  41 6.91 9s    Authorizing  and  monitoring  the 
consultative  examination. 


(e) 


(2)  Any  consultative  examination 
provider  with  a  practice  directed 
primarily  towards  evaluation 
examinations  rather  than  the  treatment 
of  patients;  or 
***** 

(f)*   *   * 

(6)  Procediues  for  providing  medical 
or  supervisory  approval  for  the 
authorization  or  purchase  of 
consultative  examinations  and  for 
additional  tests  or  studies  requested  by 
consulting  medical  soiuces.  *   *  * 
***** 

32.  Section  416.927  is  amended  by 
revising  the  section  heading,  the  third 
sentence  of  paragraph  (d)(2),  the 
heading  of  paragraph  (e),  paragraph 
(e)(2),  tihe  heading  and  introductory  text 
of  paragraph  (f),  and  paragraph  (f)(2),  by 
adding  a  sentence  to  the  end  of 
paragraph  (d)(6),  by  adding  introductory 
text  to  paragraph  (e),  and  by  adding 
paragraph  (e)(3)  to  read  as  follows: 

§416.927    Evaluating  opinion  evidence. 

***** 

(d)*  *  * 

(2)  Treatment  relationship.  *  *  * 
When  we  do  not  give  the  treating 
source's  opinion  controlling  weight,  we 
apply  the  factors  listed  in  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  section,  as    . 
well  as  the  factors  in  paragraphs  (d)(3) 
through  (d)(6)  of  this  section  in 
determining  the  weight  to  give  the 
opinion.  *   *   * 
***** 

(6)  Other  factors.  *   *  *  For  example, 
the  amount  of  understanding  of  otu 
disability  programs  and  their 
evidentiary  requirements  that  an 
acceptable  medical  source  has, 
regardless  of  the  source  of  that 
imderstanding,  cmd  the  extent  to  which 
an  acceptable  medical  source  is  familiar 
with  the  other  information  in  your  case 
record  are  relevant  factors  that  we  will 
consider  in  deciding  the  weight  to  give 
to  a  medical  opinion. 

(e)  Medical  source  opinions  on  issues 
reserved  to  the  Commissioner.  Opinions 
on  some  issues,  such  as  the  examples 
that  follow,  are  not  medical  opinions,  as 
described  in  paragraph  (a)(2)  of  this 
section,  but  are,  instead,  opinions  on 
issues  reserved  to  the  Commissioner 
because  they  are  administrative  findings 
that  are  dispositive  of  a  case;  i.e.,  that 
would  direct  the  determination  or 
decision  of  disability. 
***** 

(2)  Other  opinions  on  issues  reserved 
to  the  Commissioner.  We  use  medical 
sources,  including  your  treating  source. 
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to  provide  evidence,  including 
opinions,  on  the  nature  and  severity  of 
your  impairnient(s).  Although  we 
consider  opinions  from  medical  sources 
on  issues  such  as  whether  your 
impairment(s)  meets  or  equals  the 
requirements  of  any  impairment(s)  in 
the  Listing  of  Impairments  in  appendix 
1  to  subpart  P  of  part  404  of  this 
chapter,  yoiu-  residual  functional 
capacity  (see  §§416.945  and  416.946), 
or  the  application  of  vocational  factors, 
the  final  responsibility  for  deciding 
these  issues  is  reserved  to  the 
Conunissioner. 

(3)  We  will  not  give  any  special 
significance  to  the  source  of  an  opinion 
on  issues  reserved  to  the  Commissioner 
described  in  paragraphs  (e)(1)  and  (e)(2) 
of  this  section. 

(f)  Opinions  of  nonexamining  sources. 
We  consider  all  evidence  from 
nonexamining  sources  to  be  opinion 
evidence.  When  we  consider  the 
opinions  of  nonexamining  sources,  we 
apply  the  rules  in  paragraphs  (a) 
through  (e)  of  this  section.  In  addition, 
the  following  rules  apply  to  State 
agency  medical  and  psychological 
consultants,  other  program  physicians 
and  psychologists,  and  medical  experts 
we  consult  in  connection  with 
administrative  law  judge  hearings  and 
Appeals  Council  review: 
***** 

(2)  Administrative  law  judges  are 
responsible  for  reviewing  the  evidence 
and  making  findings  of  fact  and 
conclusions  of  law.  They  will  consider 
opinions  of  State  agency  medical  or 
psychological  consultants,  other 
program  physicians  and  psychologists, 
and  medical  experts  as  follows: 

(i)  Administrative  law  judges  are  not 
bound  by  any  findings  made  by  State 
agency  medical  or  psychological 
consultants,  or  other  program 
physicians  or  psychologists.  However, 
State  agency  medical  and  psychological 
consultants  and  other  program 
physicians  and  psychologists  are  highly 
qualified  physicians  and  psychologists 
who  are  also  experts  in  Social  Security 
disability  evaluation.  Therefore, 
administrative  law  judges  must  consider 
findings  of  State  agency  medical  and 
psychological  consultants  or  other 
program  physicians  or  psychologists  as 
opinion  evidence,  except  for  the 
ultimate  determination  about  whether 
you  are  disabled.  See  §416. 912(b)(6). 

(ii)  When  an  administrative  law  judge 
considers  findings  of  a  State  agency 
medical  or  psychological  consultant  or 
other  program  physician  or 
psychologist,  the  administrative  law 
judge  will  evaluate  the  findings  using 
relevant  factors  in  paragraphs  (a) 


through  (e)  of  this  section,  such  as  the 
physician's  or  psychologist's  medical 
specialty  and  expertise  in  oin  rules,  the 
supporting  evidence  in  the  case  record, 
supporting  explanations  provided  by 
the  physician  or  psychologist,  and  any 
other  factors  relevant  to  the  weighing  of 
the  opinions.  Unless  the  treating 
source's  opinion  is  given  controlling 
weight,  the  administrative  law  judge 
must  explain  in  the  decision  the  weight 
given  to  the  opinions  of  a  State  agency 
medical  or  psychological  consultant  or 
other  program  physician  or 
psychologist,  as  the  administrative  law 
judge  must  do  for  any  opinions  from 
treating  sources,  nontreating  sources, 
and  other  nonexamining  sources  who 
do  not  work  for  us. 

(iii)  Administrative  law  judges  may 
also  ask  for  and  consider  opinions  from 
medical  experts  on  the  nature  and 
severity  of  yoin  impairment(s)  and  on 
whether  your  impairment(s)  equals  the 
requirements  of  any  impairment  listed 
in  appendix  1  to  subpart  P  of  part  404 
of  this  chapter.  When  administrative 
law  judges  consider  these  opinions,  they 
will  evaluate  them  using  the  rules  in 
paragraphs  (a)  through  (e)  of  this 
section. 
***** 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  20 

[DocketNo.98N-0518] 

Pubiic  Information;  Communications 
With  State  and  Foreign  Government 
Officials 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  final 
regulations  governing  communications 
with  State  and  foreign  government 
officials.  The  rule  states  that  FDA  may 
disclose  confidential  commercial 
information  to  international 
organizations  having  responsibility  to 
facilitate  global  or  regional 
harmonization  of  standards  and 
requirements.  These  disclosures  will,  in 
almost  all  instemces,  occur  only  with  the 
consent  of  the  person  who  submitted 
the  confidential  commercial  information 
to  FDA.  The  rule  also  streamlines  the 
process  for  FDA  officials  to  disclose 


certain  nonpublic,  predecisional 
documents  (such  as  draft  rules  and 
guidance  documents)  to  State  and 
foreign  government  officials.  The  rule 
does  not  alter  current  procedures  for 
sharing  documents  that  contain 
confidential  commercial  information. 
These  changes  are  intended  to  facilitate 
information  exchanges  with  State  and 
foreign  governments  and  certain 
international  organizations. 
DATES:  This  rule  becomes  effective  on 
May  22,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy, 
Planning,  and  Legislation  (HF-23),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
3380. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

In  the  Federal  Register  of  Jul v  27. 
1998  (63  FR  40069),  FDA  published  a 
proposed  rule  that  would  facilitate  its 
communications  with  foreign 
governments.  Current  FDA  regulations 
at  §  20.89  (21  CFR  20.89)  permit  FDA  to 
disclose  confidential  commercial 
information  and  nonpublic, 
predecisional  docimients  to  foreign 
governments.  Nonpublic,  predecisional 
documents  are  disclosed  luider 
§  20.89(d)  only  if  they  do  not  contain 
unredacted  confidential  commercial 
information  (such  as  draft  FDA 
guidance  documents  or  regulations). 
These  disclosures  are  subject  to  certain 
safeguards.  These  safeguards  include 
obtaining  a  written  statement  from  the 
foreign  government  agency  establishing 
that  agency's  authority  to  protect  the 
confidential  commercial  information 
from  public  disclosure,  and  a  written 
commitment  not  to  disclose  such 
information  without  written  permission 
from  the  person  who  created  or 
submitted  the  confidential  commercial 
information  (the  "sponsor")  or  written 
confirmation  from  FDA  that  the 
information  is  no  longer  confidential. 
Similar  safeguards  exist  regarding 
exchanges  of  nonpublic,  predecisional 
information. 

A  similar  regulation  for 
communications  with  State  government 
officials  exists  at  §  20.88  (21  CFR  20.88). 

FDA  published  the  proposed  rule  to 
accomplish  several  goals.  First,  the 
proposed  rule  would  amend 
§§  20.88(e)(l)(i)  and  20.89(d){l)(i)  to 
eliminate  the  requirement  for  the 
written  statement  and  written 
commitment  for  exchanges  involving 
solely  nonpublic,  predecisional 
information.  As  explained  in  the 
preamble  to  the  proposed  rule,  it 
appears  that  requiring  written 
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statements  from  th  b  receiving  foreign 
government  agenc  es  is  contrary  to 
customary  internal  ional  practice,  in 
which  drafts  of  su(  h  docimients  are 
routinely  shared  v\  ith  trusted 
individuals  in  foreign  government 
counterpart  agenci  bs  as  part  of  a  well — 
understood  and  wi  ill — established 
practice  that  provi  ies  that  those 
individuals  and  th  3ir  agencies  will  not 
disclose  the  docun  lents  or  make  them 
public  (63  FR  400(  9  at  40071).  FDA's 
experience  with  §  !0.89  also  indicates 
that  officials  in  soi  ne  foreign  agencies 
have  been  reluctai  t  to  execute  these 
written  statements  for  various  reasons, 
including  uncertai  nty  as  to  who  in  their 
respective  govemr  lent  agencies 
possesses  the  requ  site  authority  to  sign 
such  a  statement,  ( r  concerns  that  the 
written  statements  might,  under  their 
government's  poli(  ies  or  laws,  be 
considered  an  inte  mational  agreement 
that  might  require  new  national 
legislation  or  legis  ative  consent.  FDA 
further  noted  in  th  ?  preamble  to  the 
proposed  rule  that  because  the 
information  excha  iges  in  question 
involve  nonpublic  predecisional 
documents  that  da  not  contain 
confidential  comn  ercial  information, 
the  written  statements  add  little  value  to 
protecting  the  info  rmation  exchange 
process  because  only  FDA's  dehberative 
interests  would  be  directly  affected  by  a 
premature  public  (  isclosure. 

Second,  the  pro|  losal  would  revise 
§  20.89  to  permit  F  DA  to  disclose  to 
international  orgai  lizations  both 
confidential  comn  ercial  information 
and  nonpublic,  pri  decisional 
information.  Disci  isiu-es  of  confidential 
commercial  mfom  lation  to  an 
international  orgai  lization  would  be 
subject  to  the  sam(  >  safeguards  that 
apply  to  disclosur  (s  of  such  information 
to  foreign  govemn  ent  agencies, 
including  a  writte;  i  statement,  a  written 
commitment,  and,  in  most  cases,  the 
sponsor's  consent,  The  preamble  to  the 
proposed  rule  desi  :ribed  an  instance  in 
which  the  Pan  An;  erican  Health 
Organization  (PAI  O)  requested  certain 
manufacturing  an(   product  quality 
information  from  '.  TJA  after  a  product 
contamination  incident,  and  FDA  was 
imable  to  disclosejthe  information  to 
PAHO  until  non-HDA  sources  had 
publicly  disclosed  the  information  (63 
FR  40069  at  40071 ).  Thus,  the  proposal 
would  address  siti  lations  in  which  an 
international  orga;  lization  seeks  to 
obtain  confidentiajl  commercial 
information  from  FDA  by  moving  the 
language  regardin  ;  an  "official  of  a 
foreign  govemmei  it  agency"  from 
§  20.89(d)(3) — wh  sre  it  applies  only  to 
disclosures  of  nonpublic,  predecisional 


documents — to  a  new  §  20.89(e),  so  that 
it  would  apply  to  all  disclosures  under 
§  20.89.  The  proposal  would  also  revise 
the  reference  to  international 
organizations  to  refer  to  international 
organizations  that  facilitate  "global  or 
regional"  harmonization  of  standards 
and  requirements.  The  reference  to 
"regional"  harmonization  efforts  would 
reflect  the  fact  that  some  international 
organizations  operate  primarily  on  a 
regional,  rather  than  global,  scale. 

Finally,  the  proposed  rule  would 
clarify  that  the  term  "official  of  a  foreign 
government"  in  proposed  §  20.89(e) 
includes,  but  is  not  limited  to, 
permanent  and  temporary  employees  of, 
and  agents  contracted  by,  a  foreign 
government.  This  clarification  was 
needed  because  the  existing  rule 
expressly  mentioned  agents,  but  not 
employees  of  the  foreign  government 
(63  FR  40069  at  40071). 

II.  Discussion  of  Comments  on  the 
Proposed  Rule 

FDA  received  four  comments  on  the 
proposed  rule,  including  one  comment 
from  a  foreign  government.  Three 
comments,  submitted  by  pharmaceutical 
companies  and  a  trade  association, 
opposed  the  rule.  The  fourth  comment, 
submitted  by  a  foreign  government 
agency,  supported  the  rule. 

A.  Sections  20.88(e)(1)  and  20.89(d)(1)— 
Eliminating  the  Requirement  of  a 
Written  Statement  and  a  Written 
Commitment  From  State  and  Foreign 
Governments  for  Exchanges  of 
Nonpublic,  Predecisional  Documents 

As  stated  earlier,  the  proposal  would 
revise  §§  20.88(e)(1)  and  20.89(d)(1)  to 
eliminate  the  requirement  whereby  a 
U.S.  State  or  foreign  government  agency 
official  must  provide  a  written 
statement  concerning  that  agency's 
ability  to  protect  nonpublic, 
predecisional  documents  from  public 
disclosure  and  a  written  commitment 
not  to  disclose  any  nonpublic, 
predecisional  documents  without  FDA's 
written  confirmation  that  the  document 
no  longer  has  nonpublic  status. 

1 .  One  comment  from  a  foreign 
government  agency  stated  that  it 
"welcome[sl  FDA's  recognition  that  the 
previous  requirement  for  a  written 
undertaking  has  been  contrary  to 
customary  international  practice"  and 
that  it,  too,  was  aware  that  "in  some 
countries  legal  difficulties  have  arisen 
over  providing  FDA  with  such 
undertakings."  The  comment  stated  that 
the  rule  would  help  simplify 
communications  between  the  two 
countries. 

In  contrast,  one  comment  from  a 
pharmaceutical  trade  association 


opposed  giving  nonpublic, 
predecisional  documents  to  State  and 
foreign  governments,  stating  that  FDA's 
rationale  was  "difficult  to  follow,"  that 
the  written  statements  are  not  "overly 
burdensome,"  and  that  FDA  would  be 
"putting  the  competitive  interests  of 
United  States  companies  at  risk."  The 
comment  added  that  "the  concerns 
expressed  by  foreign  governments  are 
not  applicable  to  United  States 
government  agencies"  and  that  "the 
exemptions  from  [the  Freedom  of . 
Information  Act]  for  pre-decisional 
documents  and  confidential  commercial 
information  should  not  be  imdermined 
by  allowing  this  information  to  be 
available  at  the  state  level  by  virtue  of 
differing  state  laws." 

The  final  rule  eliminates  the  need  for 
a  written  statement  and  a  written 
commitment  from  State  and  foreign 
government  agencies  when  exchanges  of 
nonpublic,  predecisional  documents  are 
involved.  FDA  reiterates  that  these  are 
documents  that  FDA  creates;  examples 
include  draft  regulations  and  draft 
guidance  docvunents.  Nonpublic, 
predecisional  documents  prepared  by 
FDA  normally  do  not  contain 
confidential  commercial  information.  If 
FDA  prepared  a  document  that 
contained  confidential  commercial 
information,  that  material  would  be 
considered,  for  piu-poses  of  §§  20.88  and 
20.89,  to  be  confidential  commercial 
information,  rather  than  a  nonpublic, 
predecisional  document.  Therefore,  the 
provisions  of  §§  20.88  and  20.89 
pertaining  to  confidential  commercial 
information  would  apply.  Alternatively, 
FDA  could  redact  the  confidential 
commercial  information  before 
providing  the  nonpublic,  predecisional 
document  to  the  State  or  foreign 
government  agency.  Because  the 
nonpublic,  predecisional  documents 
that  FDA  would  provide  to  State  and 
foreign  governments  would  not  contain 
confidential  commercial  information, 
their  exchange  would  not  place  U.S. 
companies  at  a  competitive 
disadvantage  internationally  or 
domestically. 

The  written  statement  and  written 
conmiitment  requirement  for  nonpublic, 
predecisional  docimients  that  published 
in  the  Federal  Register  of  December  8, 
1995  (60  FR  63372)  (hereinafter  referred 
to  as  the  1995  final  rule),  was  more 
formal  than  customary  international 
practice  and  presented  legal  or 
legislative  challenges  to  some  foreign 
governments.  The  comment  from  the 
foreign  government  clearly  and 
unequivocally  supports  FDA's  rationale. 
While  the  comment  opposing  the 
proposal  states  that  U.S.  government 
agencies  do  not  have  to  remedy  issues 
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or  problems  faced  by  a  foreign 
government,  FDA  cannot  ignore  the  fact 
that  the  written  statement  and  written 
commitment  requirement  departed  from 
customary  international  practice  and 
impeded  the  very  exchange  of 
information  that'the  1995  final  rule  was 
intended  to  promote. 

To  illustrate  the  problem,  FDA  has 
received  requests  for  draft  documents 
from  certain  foreign  government 
officials  in  order  to  harmonize 
international  regulatory  efforts  on  a 
particular  subject.  The  written  statement 
and  written  commitment  requirement, 
on  occasion,  has  presented  an  obstacle 
to  the  information  exchange  because  the 
foreign  government  agency  was 
uncertain  as  to  whether  such  a 
statement,  under  the  foreign  country's 
law,  would  be  considered  to  be  a  treaty 
or  international  agreement  or  because 
the  foreign  government  agency  was 
uncertain  as  to  which  official  had  the 
authority  to  sign  a  written  statement  and 
written  commitment  of  this  sort  and 
provide  it  to  another  country.  These 
imcertainties  frustrated  the  intent 
behind  §  20.89  because,  without  the 
written  statement  and  written 
commitment  from  the  foreign 
government,  FDA  could  not  provide  the 
draft  to  the  foreign  government,  and  the 
opportunity  for  international 
collaboration  on  the  draft  was  lost. 
Thus,  contrary  to  the  opposing 
comment's  belief,  a  foreign 
government's  "problems"  with  the 
written  statement  and  wo-itten 
commitment  requirement  can  affect 
FDA  as  well  as  the  foreign  government 
agency. 

FDA  also  does  not  accept  the 
suggestion  that  nonpublic,  predecisional 
information  should  not  be  available  to 
State  govermnents.  FDA's  regulations 
have  provided  for  exchanges  of 
nonpublic,  predecisional  information 
with  certain  State  officials  (those  who 
have  been  commissioned  under  section 
702  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  372)  and  those 
under  contract  with  FDA)  and  with 
State  governments  since  the  1995  final 
rule,  and  the  1998  proposal  did  not 
contain  any  amendments  or  revisions 
(aside  from  the  removal  of  the  written 
statement  and  written  commitment 
requirement)  that  would  affect  the 
availability  of  nonpublic,  predecisional 
information  to  State  goverrmient 
agencies.  FDA  further  notes  that  it 
would  be  an  odd  result  if  FDA  could 
provide  nonpublic,  predecisional 
information  to  a  foreign  govenunent,  but 
could  not  provide  the  same  information 
to  a  State  government  in  the  United 
States.  Similarly,  it  would  be  an  odd 
result  if  FDA  required  State  government 


agencies  to  provide  greater  assurance, 
compared  to  foreign  governments,  that 
they  would  protect  nonpublic, 
predecisional  documents  from 
disclosine,  especially  when,  in  both 
cases,  it  is  only  govermnental  interests, 
not  individual  companies'  interests,  that 
would  be  adversely  affected  by  an 
unauthorized  disclosxue. 

B.  Section  20.89(e)— Amending  the 
Term  "Official  of  a  Foreign  Government 
Agency" 

1.  The  Inclusion  of  Temporary  and 
Permanent  Employees  and  Agents 

As  stated  earlier,  proposed  §  20.89(e) 
would  clarify  that  the  term  "official  of 
a  foreign  government"  includes  both 
temporary  and  permanent  foreign 
government  employees  and  agents.  FDA 
proposed  this  change  because  the 
existing  language,  at  §  20.89(d)(3), 
expressly  mentions  agents,  but  not 
employees,  of  a  foreign  govermnent.  The 
proposal  also  would  construe  the  term 
"official  of  a  foreign  government"  as 
including  temporary  as  well  as 
permanent  employees  and  agents.  The 
inclusion  of  temporary  employees  and 
agents  is  meant  to  cover  those  situations 
where  a  foreign  government  employee  is 
temporarily  assigned  to  an  international 
organization. 

2.  One  comment  noted  that  the 
proposal  did  not  expressly  state  whether 
foreign  consultants  are  subject  to  any 
restrictions  on  the  disclosure  of 
information  that  FDA  provides  to  a 
foreign  government  or  to  an 
international  organization.  The 
comment  further  noted  that  proposed 
§  20.89(e)  would  require  written 
statements  from  an  international 
organization  and  individuals  in  the 
international  organization,  but  that 
proposed  §20.89{d)(l)(i)  would 
eliminate  the  written  statements. 

The  reference  to  employees  and 
agents  in  proposed  §  20.89(e)  was  not 
intended  to  exclude  consultants  to  a 
foreign  government  agency.  FDA 
considers  consultants  to  be  "agents" 
within  proposed  §  20.89(e)  and  expects 
that  such  persons  will  adhere  to  the 
foreign  government's  written  statement 
and  written  commitment  regarding 
confidential  commercial  information 
and  adhere  to  the  foreign  government 
agency's  customary  practice  of  not 
disclosing  nonpublic,  predecisional 
information  supplied  by  a  different 
govermnent.  In  the  event  of  an 
unauthorized  disclosure,  FDA  will  hold 
both  the  responsible  individual  and  the 
foreign  government  agency  accoimtable, 
and  will  take  appropriate  action. 

As  for  the  comment's  statement  that 
proposed  §§  20.89(d)(l)(i)  and  20.89(e) 


conflict  on  the  need  for  a  written 
statement  and  written  commitment, 
FDA  agrees  and  has  modified  §  20.89(e) 
to  clarify  that  written  statements  and 
written  commitments  are  required  on 
behalf  of  both  the  international 
organization  and  the  individual 
involved  when  confidential  commercial 
information  is  being  disclosed. 

2.  Providing  Confidential  Commercial 
Information  to  International 
Organizations 

Several  comments  strongly  opposed 
the  language  in  proposed  §  20.89(e) 
which  would  enable  FDA  to  provide 
confidential  commercial  information  to 
international  organizations. 

3.  Three  conunents  challenged  the 
agency's  basis  for  the  proposal.  Two 
comments  argued  that  an  international 
organization  such  as  PAHO  has  no  role 
in  matters  that  would  require  it  to 
receive  confidential  commercial 
information,  has  no  enforcement 
authority,  and  might  not  even  be 
considered  to  have  a  role  in 
harmonizing  standards  or  requirements. 
Alternatively,  one  comment  stated  that, 
even  if  an  international  organization  is 
responsible  for  global  or  regional 
harmonization  of  standards,  it  is  unclear 
why  such  international  organizations 
need  confidential  commercial 
information,  especially  in  situations 
where  there  is  no  public  health  concern. 

The  preamble  to  the  proposed  rule 
described  an  incident  in  Haiti  where 
PAHO  assisted  Haiti's  Ministry  of 
Health  in  investigating  a  kidney  failiue 
epidemic  in  which  nearly  90  children 
died.  The  problems  were  traced  to  a 
contaminated  liquid  acetaminophen 
product  manufactured  in  Haiti,  and 
FDA  assisted  the  Haitian  government  by 
examining  the  pharmaceutical 
company,  obtaining  samples,  and 
conducting  laboratory  tests.  FDA 
prepared  an  inspection  report  that 
contained  some  confidential 
commercial  information.  Consequently, 
when  PAHO  requested  the  report,  FDA 
was  unable  to  provide  the  information 
because  the  existing  FDA  regulation  did 
not  provide  for  disclosing  confidential 
commercial  information  to  an 
international  organization.  FDA 
provided  the  information  to  PAHO  only 
after  FDA  learned  that  non-FDA  sources 
had  pubhcly  disclosed  the  information. 

This  example  illustrates  that  an 
international  organization  may,  indeed, 
have  a  need  for  confidential  commercial 
information  from  FDA.  FDA  also 
disagrees  with  the  comment  that 
suggested  that  no  public  health 
concerns  existed  in  the  PAHO  example 
because,  at  the  time  of  the  investigation, 
the  number  of  children  who  had  died  or 
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had  become  ill  c  ue  to  the  contaminated 
product  was  risi  ig.  and  officials  were 
not  certain  abou  the  source  of  the 
contamination  o  •  whether  other  drug 
products  had  bei  sn  contemiinated. 

However,  FDA  acknowledges  that,  in 
the  PAHO  exam  )le,  the  international 
organization  wa;  working  to  promote 
and  coordinate  p  ublic  health  efforts 
rather  than  takin  i  an  enforcement  role 
or  harmonizing  s  tandards  or 
requirements.  Tl  erefore,  FDA  has 
clarified  the  defi  lition  of  "international 
organization"  to  extend  to  international 
organizations  wh  ose  responsibilities 
include  promotij  ig  and  coordinating 
public  health  efforts,  consistent  wi&  the 
Haiti  example  de  scribed  in  the  preamble 
to  the  proposed  lule. 

FDA  also  point  s  out  that  the  World 
Health  Organizat  on  (WHO),  as  well  as 
PAHO  (the  WHO  s  regional  body),  does 
have  a  responsibility  for  harmonization 
and  product  standards. 

4.  Three  commjents  also  sought 
specifics  as  to  which  international 
organizations  might  be  able  to  receive 
confidential  commercial  information 
from  FDA  underme  rule.  One  comment 
suggested  that  FDA  establish  standards 
and  procedures  tp  determine  which 
international  organizations  should 
receive  confidential  commercial 
information;  the  ( lomment  would  have 
FDA  identify  sue  i  organizations 
through  notice  an  d  comment 
rulemaking  and  r;quire  Lntemadonal 
organizations  to  j  ive  FDA  a  summary  of 
their  charters,  pu  poses,  membership, 
and  internal  rules  for  protecting 
confidential  com]  aercial  information 
from  public  disclosure.  One  comment 
would  permit  FD.  \  to  disclose 
confidential  comi  oercial  information 
only  to  intematio  lal  organizations 
whose  regulatory  responsibilities  are 
established  by  \a\/,  treaties,  or  other  acts 
of  government,  ai  d  would  exclude 
private  or  nongov  armnental 
organizations.  Another  comment  would 
exclude  nongovernmental  organizations. 
The  comment  stal  ed  that  employees  of 
nongovernmental  organizations  may  not 
be  subject  to  any  aws  preventing 
unauthorized  disc  losures  and  might  not 
be  "legally  or  moi  ally  bound"  to  protect 
confidential  comi  lercial  information 
provided  by  FDA 

Although  FDA  )elieves  that  many  of 
the  comments'  su  ;gestions  would 
encumber  the  age  icy  with  excessive 
procedures  and  requirements,  the 
agency  agrees  thai  the  reference  to 
international  orga  aizations  should  be 
more  specific.  Th(  (  proposal  was  not 
intended  to  exten  1  disclosures  of 
confidential  comii  lercial  information  to 
private  or  nongov  smmental 
organizations.  Coi  isequently,  FDA  has 


revised  proposed  §  20.89(e)  so  that  the 
term  "international  organization"  refers 
only  to  international  organizations  that 
are  established  by  law,  treaty,  or  other 
governmental  action  and  that  have  the 
responsibility  to  facilitate  global  or 
regional  harmonization  of  standards  and 
requirements  in  FDA's  area  of 
responsibility  or  to  promote  and 
coordinate  public  health  efforts.  Thus, 
the  international  organizations  subject 
to  revised  proposed  §  20.89(e),  therefore, 
are  those  that  (unlike  private  or 
nongovernmental  organizations) 
generally  have  statutes,  regulations,  or 
other  obligations  to  protect  confidential 
conunercial  information  from  public 
disclosure.  Additionally,  FDA  will 
continue  to  require  international 
organizations  to  provide  written 
statements  establishing  their  authority 
to  protect  confidential  commercial 
information  from  public  disclosiue  and 
written  commitments  not  to  disclose 
such  information  without  the  sponsor's 
written  permission  or  written 
confirmation  from  FDA  that  the 
information  is  no  longer  confidential. 

The  agency  declines,  however,  to 
amend  the  rule  to  establish  notice  and 
comment  rulemaking  procedures  to 
determine  which  international 
organizations  may  be  eligible  to  receive 
confidential  commercial  information 
from  FDA.  The  agency  reiterates  that,  in 
almost  all  cases,  exchanges  of 
confidential  commercial  information 
involve  a  sponsor's  consent.  Thus,  the 
burdens  on  the  agency  associated  with 
notice  and  comment  rulemaking 
procedures  for  determining  an 
international  organization's  "eligibility" 
to  receive  information  outweigh  any 
benefits  from  such  procedures  in  this 
instance. 

FDA  also  declines  to  amend  the  rule 
to  create  an  explicit  "application"  to  be 
submitted  by  international 
organizations.  Currently,  for  all 
disclosures  to  State  and  foreign 
governments  (including  international 
organizations),  FDA  carefully  examines 
the  reasons  why  the  requesting  body 
needs  confidential  commercial 
information,  the  statutory  and 
regulatory  mechanisms  for  protecting 
information  supplied  by  FDA,  and  the 
identities  of  persons  who  will  receive 
the  information.  Requiring  a  summary 
of  the  international  organization's 
charter,  purpose,  and  membership  could 
be  done  on  a  case-by-case  basis,  if 
necessary,  but  often  would  be 
unnecessary.  The  United  States  is  a 
member  of  the  international 
organizations  that  would  generally  be 
the  recipients  of  information  under  the 
rule  and,  therefore,  FDA  already 
possesses  information  on  their  charters, 


purposes,  and  memberships.  (For 
example,  the  United  States  is  a  member 
of  the  PAHO  and  the  WHO,  and 
information  on  their  charters  and 
memberships  is  readily  available.)  If  an 
international  organization  requests 
confidenticd  commercial  information 
under  §  20.89,  and  the  United  States  is 
not  a  member  of  that  organization,  FDA 
will  carefully  review  the  request  and 
will  seek  whatever  documents  it  feels 
are  necessary  to  evaluate  the  request. 

5.  One  comment  stated  that 
developing  countries  that  lack 
sophisticated  health  systems  would  be 
the  countries  most  likely  to  rely  on 
international  organizations  in  a  public 
health  crisis.  However,  the  comment 
explained,  developing  countries  often 
lack  intellectual  property  protections 
within  their  legal  systems.  The 
comment  added  that  if  confidential 
commercial  information  were 
"routinely"  released  to  international 
organizations,  there  would  be  a 
corresponding  increased  risk  of 
"routine"  abuse  of  intellectual  property 
protections  worldwide,  without  any 
benefit  to  U.S.  manufacturers  or  to  the 
public  health  of  the  United  States.  The 
comment  claimed  that  the  rule  would 
benefit  only  foreign  organizations  and 
foreign  competitors  to  U.S. 
manufacturers. 

The  comment  misinterprets  the  rule. 
Under  §  20.89(c)(l)(i),  a  foreign 
government  agency  seeking  confidential 
commercial  information  from  FDA  must 
provide  both  a  vmtten  statement 
establishing  its  authority  to  protect 
confidential  commercial  information 
from  public  disclosure  and  a  vvnritten 
commitment  not  to  disclose  such 
confidential  commercial  information 
"without  the  written  pennission  of  the 
sponsor  or  written  confirmation  by  the 
Food  and  Drug  Administration  that  the 
information  no  longer  has  confidential 
status"  (emphasis  added).  Additionally, 
under  §  20.89(c)(l)(ii)(A).  FDA  must 
determine  that  the  sponsor  of  the 
product  application  has  provided 
written  authorization  for  the  disclosure, 
or,  under  §  20.89(c)(l){ii)(B),  that 
disclosure  would  be  in  the  interest  of 
public  health  by  reason  of  the  foreign 
government's  possessing  information 
concerning  the  safety,  efficacy,  or 
quality  of  a  product  or  information 
concerning  an  investigation.  Under  the 
final  rule,  these  safeguards  also  would 
apply  to  disclosures  of  confidential 
commercial  information  to  an 
international  organization.  FDA  is  not 
proposing,  and  has  never  proposed,  to 
disclose  confidential  commercial 
information  to  a  foreign  government  or 
to  an  international  organization  on  a 
routine  basis. 
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The  agency  notes  that,  under  existing 
FDA  regulations,  an  international 
organization  that  provides  the  necessary 
written  statement  and  written 
conunitment  in  order  to  obtain 
confidential  commercial  information 
from  FDA  cannot  redisclose  that 
confidential  commercial  information  to 
a  foreign  government  (or  to  any  other 
party)  without  the  sponsor's  written 
pennission  or  written  confirmation  from 
FDA  that  the  information  no  longer  has 
nonpublic  status  (see  21  CFR 
20.89(c)(l){i)).  Thus,  international 
organizations  receiving  confidential 
conunercial  information  imder  this  rule 
will  not  be  conduits  for  disclosures  of 
confidential  commercial  information  to 
foreign  governments  without  permission 
from  the  sponsor  or  from  FDA.  If  an 
international  organization  intends  to 
request  confidential  commercial 
information  from  FDA  and  then  provide 
that  information  to  a  foreign 
government,  both  the  international 
organization  and  the  foreign  government 
must  provide  the  necessary  written 
statements  and  commitments  to  FDA  to 
ensure  that  the  information  is  protected. 
Moreover,  as  stated  in  the  preamble  to 
the  proposed  rule,  in  almost  every  case, 
disclosuires  of  confidential  commercial 
information  to  foreign  governments 
have  occiured  with  the  sponsor's 
consent,  and  only  after  the  foreign 
government  has  provided  the  necessary 
written  statements  (see  63  FR  40069  at 
40070).  Contrary  to  the  conunent's 
inference  about  the  benefits  that  would 
flow  to  developing  coimtries,  the 
exchanges  to  date  have  been  mostly  to 
other  developed  countries.  The 
disclosures  have  generally  benefitted 
the  sponsors  of  the  confidential 
commercial  information  by  facilitating 
approval  or  marketing  decisions  for  the 
sponsor's  product. 

FDA  further  notes  that  it  is  conscious 
of  intellectual  property  concerns, 
particularly  for  pharmaceuticals,  and  is 
quite  aware  of  its  obligation  under 
Article  39.3  of  the  Agreement  on  Trade- 
related  Aspects  of  Intellectual  Property 
Rights  to  protect  undisclosed  test  or 
other  data  against  unfair  commercial 
use.  Article  39.3  requires  governments 
to  protect  such  data  against  public 
disclosure  "except  where  necessary  to 
protect  the  public,  or  unless  steps  are 
taken  to  ensure  that  the  data  are 
protected  against  unfair  conunercial 
use."  The  requirement  in  §  20.89(c)(1) 
for  written  statements  and  the  general 
requirement  for  sponsor  consent  are 
intended  to  help  protect  confidential 
commercial  information  from 
unauthorized  public  disclosiu-e. 

6.  Two  comments  stated  that  FDA 
should  require  or  reaffirm  that  it  will 


obtain  a  sponsor's  consent  before 
providing  confidential  commercial 
information  to  a  foreign  government  or 
to  an  international  organization.  One 
comment  would  amend  §  20.89(d){l)(ii) 
to  require  written  confidentiality 
agreements  from  international 
organizations  and  individuals  in  the 
organization  who  are  to  receive 
confidential  commercial  information 
and  to  require  consent  from  sponsors. 

FDA  reiterates  that  neither  the 
proposed  rule  nor  this  final  rule  changes 
the  requirements  for  written  statements, 
written  commitments,  and  sponsor 
consent  for  exchanges  involving 
confidential  commercial  information. 
The  requirements  for  disclosures  of 
confidential  commercial  information  are 
found  at  §  20.89(c).  The  elimination  of 
the  written  statement  and  written 
commitment  requirement  applies  solely 
to  exchanges  involving  nonpublic, 
predecisional  dociunents  imder 
§  20.89(d).  As  stated  earlier,  nonpubUc, 
predecisional  dociunents  are  prepared 
by  FDA  and  normally  do  not  contain 
any  confidential  commercial 
information. 

Thus,  FDA  declines  to  amend 
§  20.89(d)(l)(i)  as  suggested  by  the 
comment  because  that  paragraph 
pertains  to  exchanges  of  nonpublic, 
predecisional  information. 

7.  One  comment  would  amend  the 
rule  to  require  a  sponsor's  consent  for 
all  disclosures  of  confidential 
commercial  information  to  international 
organizations.  The  comment  stated  that 
FDA  has  no  obligation  to  balance  the 
public  interest  against  a  sponsor's 
interest  in  maintaining  the 
confidentiality  of  information.  The 
comment  added  that  if  FDA  engages  in 
such  balancing  of  interests,  it  should 
provide  written  notice  to  the  sponsor 
describing  the  confidential  commercial 
information  that  has  been  provided  to 
an  international  organization  and, 
furthermore,  that  only  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  should  be  authorized  to 
make  such  disclosures  to  an 
international  organization. 

Similarly,  another  comment  stated 
that  if  FDA  discloses  confidential 
commercial  information  to  an 
international  organization,  without  a 
sponsor's  consent,  under  the  "public 
interest"  at  §20.89(c)(l)(ii),  the  agency 
should  specify  the  public  health 
cfrcumstances  justifying  the  disclosure. 
When  FDA  first  issued  the  final  rule 
codifying  §  20.89(c)(l)(ii)  in  1993,  it 
explained  that  there  are  situations  in 
which  it  might  be  inappropriate  to  seek 
a  sponsor's  consent  to  a  disclosure  of 
confidential  commercial  information. 
The  preamble  to  the  1993  final  rule  gave 


examples  of  possible  situations  in 
which  a  sponsor  may  have  engaged  in 
deliberate  fraud  or  misrepresentation,  or 
situations  in  which  FDA  might  wish  to 
share  confidential  commercial 
information  obtained  through  an  FDA 
investigation  for  a  foreign  government's 
use  in  its  owrn  regulatory  efforts  (see  58 
FR  61598  at  61601  (November  19, 
1993)).  FDA  stated  that  these  types  of 
disclosiues  to  foreign  government 
counterparts  "may  facilitate  efforts  to 
keep  unapproved,  adulterated, 
counterfeit,  or  misbranded  products  off 
world  markets  as  well  as  American 
markets."  This  rationale  still  applies, 
and,  therefore,  FDA  decUnes  to  amend 
the  rule  to  require  a  sponsor's  consent 
in  all  disclosiu«s  of  confidential 
commercial  information. 

As  for  the  comments  asking  FDA  to 
provide  written  notice  to  a  manufacturer 
or  to  explain  the  public  interest  reasons 
behind  a  disclosure,  FDA  responded  to 
similar  coimnents  in  1995  when  it 
issued  a  final  rule  amending  §§  20.88 
and  20.89.  Those  comments  in  1995 
suggested  that  FDA  provide  summaries 
of  the  information  disclosed  to  foreign 
governments.  In  the  preamble  to  the 
1995  final  rule.  FDA  stated  that  such 
summaries  would  be  inappropriate  or 
unnecessary  (see  60  FR  63372  at  66379). 
FDA  explained  that  if  a  foreign 
government  were  considering  whether 
to  take  action  against  a  particular 
product,  requiring  FDA  to  provide  a 
summary  to  the  product's  manufactiirer 
would  alert  the  manufacturer  to  a 
potential  enforcement  action  and 
would,  therefore,  be  inappropriate.  If 
FDA  were  helping  a  foreign  government 
identify  fraudulent  goods  and  provided 
confidential  commercial  information  to 
help  distinguish  legitimate  products 
from  fraudulent  ones,  providing  a 
summary  to  the  manufacturer  would  be 
unnecessary  because  the  manufacturer 
would  already  know  the  information 
that  was  the  basis  of  the  summary. 

FDA's  rationale  for  not  providing 
summaries  also  applies  to  the  written 
notice  and  identification  of  the  public 
health  interests  sought  by  the 
comments.  If  FDA  were  providing 
confidential  commercial  information  to 
a  foreign  government  to  assist  that 
government  in  a  decision  whether  to 
take  action  against  a  particular  product, 
providing  a  written  notice  to  the 
product's  manufacturer  would  alert  the 
manufacturer  to  a  potential  enforcement 
action  and  might  undermine  or 
compromise  the  enforcement  action. 
Similarly,  stating  that  the  public  health 
interest  involved  an  enforcement  action 
would  alert  the  product's  manufacturer 
and  might  undermine  or  compromise 
any  enforcement  action.  Thus,  FDA 
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declines  to  revis«  the  rule  to  require  the 
agency  to  providi ;  a  written  notice  to  a 
sponsor  or  to  specify  the  public  health 
interest  reasons  t  ehind  a  disclosure. 
As  for  the  com  nent  asking  that  the 
the  only  person 
authorized  to  disclose  coniidential 
commercial  infonnation  to  an 
international  orgs  nization,  FDA 
declines  to  amenQ  the  rule  to  impose 
such  a  limitation^  The  authority  to 
disclose  confidential  commercial 
information  unds  §  20.89  was  delegated 
to  the  Associate  (Commissioner  for 
Regulatory  Affair$  and  various  office 
and  center  officials  (such  as  center 
directors  and  deplity  directors)  in  1994. 
Similar  authority]  for  disclosiues  of 
confidential  cortubercial  information 
under  §  20.88,  was  delegated  in  1997. 
These  delegations  of  authority  have 
made  exchanges  of  confidential 
commercial  inforeiation  with  State  and 
foreign  government  officials  more 
efficient.  Given  th  e  agency's  experience 
with  these  previops  delegations  of 
authority,  the  agency  sees  no  reason  to 
limit  or  otherwise  restrict  the  authority 
to  disclose  such  u  ifonnation  to 
international  orgatiizations. 

8.  One  comment  asked  FDA  to  "set 
out  the  means  by  which  it  can  and  will 
enforce  any  confidentiahty  agreement 
with  an  international  organization."  The 
comment  said  this  information  would 
be  relevant  to  a  sponsor's  willingness  to 
consent  to  releasing  confidential 
commercial  information  to  an 
international  organization. 

In  previous  ruleniakings,  FDA  has 
stated  that  it  woul  i  discontinue 
cooperative  ventui  es  with  any  State  or 
foreign  govemmer  t  that  failed  to  honor 
its  written  commitment  to  protect  the 
confidential  comn  ercial  inJformation 
provided  by  FDA  see  60  FR  63372  at 
63377).  The  agenc  i  will  extend  this 
poUcy  to  cover  int  ;rnational 
organizations  rece  ving  information 
from  FDA. 

The  agency  also  notes  that 
international  orgai  dzations  might  cease 
to  enjoy  immunity  and  might  face 
serious  consequen  :es  if  a  person  in  the 
international  orgai  ization  made  an 
unauthorized  disc  osure  of  confidential 
commercial  infom  ation  or  if  the 
international  orgai  ization  violated  its 
written  commitmeit.  Under  U.S.  law, 
the  President  may.  by  Executive  Order, 
designate  certain  international 
organizations  as  be  ing  entitled  to  the 
privileges,  exempt  ons,  and  immunities 
that  are  normally  afforded  to  foreign 
governments  (see  :  2  U.S.C.  288).  These 
privileges,  exempt  ons,  and  immunities 
are  significant,  anc  include  treatment 
comparable  to  that  enjoyed  by  foreign 
governments  as  rej  ards.  for  example. 


immimity  from  suit  and  judicial  process 
(22  U.S.C.  288a),  customs  duties  and 
taxes  relating  to  importation  (id.),  and 
property  taxes  imposed  by  Congress  (22 
U.S.C.  288c).  The  President  may  revoke 
the  designation  of  an  international 
organization  "if  in  his  judgment  such 
action  should  be  justified  by  reason  of 
the  abuse  by  an  international 
organization  or  its  officers  and 
employees  of  the  privileges, 
exemptions,  and  immunities  provided 
*  *  *"  (id.)  Thus,  an  international 
organization  that  failed  to  protect 
confidential  commercial  information 
would  risk  losing  some  or  all  of  these 
significant  privileges,  exemptions,  and 
immimities. 

One  should  note  that  several 
international  organizations  that  might 
conceivably  request  confidential 
commercial  information  from  FDA  are 
designated  as  international 
organizations  under  22  U.S.C.  288. 
These  include  the  Food  and  Agriculttire 
Organization,  PAHO  (or  PAHO/PASB 
(Pan  American  Sanitary-  Biireau)),  and 
WHO. 

Additionally,  for  officers  and 
employees  of  international 
organizations,  the  inununity  extends 
only  to  "acts  performed  by  them  in  their 
official  capacity  and  falling  within  their 
functions  *  *  *  except  insofar  as  such 
immunity  may  be  waived  by  the  foreign 
Government  or  international 
organization  concerned"  (see  22  U.S.C. 
288d(b)).  An  international  organization 
official  or  employee  who  deliberately 
violates  the  organization's  written 
commitment  to  FDA  to  protect 
confidential  commercial  information 
might  not  be  considered  to  be  acting 
within  his  or  her  "official  capacity"  or 
within  his  or  her  functions  and,  as  a 
result,  would  not  enjoy  immunity  from 
suit.  For  example,  in  United  States  v. 
Enger,  472  F.  Supp.  490,  502  (D.  N.f. 
1978),  a  Federal  district  coiul  rejected 
several  defendants'  claim  that  they 
could  not  be  prosecuted  for  espionage 
because  they  were  United  Nations 
employees.  The  court  stated, 
"Espionage,  the  crime  with  which  the 
defendants  are  charged,  is,  of  course, 
not  one  of  the  functions  performed  in 
the  defendants'  official  capacities  with 
the  United  Nations"  (id.)  (see  also 
Rendall-Speranza  v.  Nassim,  107  F.3d 
913,  920  (D.C.  Cir.  1997)  (plaintiffs 
failure  to  question  a  court's  acceptance 
of  the  defendant  organization's 
admission  that  its  employee's  act  of 
battery  was  within  the  scope  of  his 
employment  meant  that  the  employee 
was  immime  from  suit  for  battery  under 
22  U.S.C.  288d(b))). 

International  organizations  that  are 
not  designated  by  an  Executive  Order  do 


not  enjoy  the  privileges,  exemptions, 
and  immunities  as  provided  in  22 
U.S.C.  288  through  288d.  As  a  result, 
they,  their  officials,  and  their  employees 
might  not  be  immune  fi-om  suit.  In  the 
event  of  an  unauthorized  disclosure  of 
confidential  commercial  information,  a 
sponsor  would  be  able  to  pursue  legal 
action  against  the  undesignated 
international  organization. 

9.  One  comment  stated  that  if  an 
international  organization  requested 
confidential  commercial  information  on 
an  alleged  health  hazard,  but  the 
relevant  foreign  government  had  not 
asked  for  such  information,  FDA  should 
consult  the  sponsor  and  allow  the 
sponsor  to  handle  any  disclosure  issues 
directly  with  the  international 
organization.  The  comment  added  that 
if  FDA  were  dissatisfied  with  the 
outcome  between  the  sponsor  and  the 
international  organization,  FDA  could 
release  the  data  if  it  determined  that  a 
health  hazard  exists.  The  comment  also 
stated  that  FDA  should  first  determine 
that  the  international  organization  has 
responsibilities  that  require  it  to  have 
the  type  of  confidential  commercial 
information  requested. 

FDA  reiterates  that,  for  almost  all 
disclosiues  involving  confidential 
commercial  infonnation  to  a  State 
government,  foreign  govermnent,  or 
international  organization,  the  sponsor's 
consent  to  disclosure  will  be  obtained. 
However,  the  agency  does  not  object  to 
a  sponsor's  making  individual 
disclosure  arrangements  with  an 
international  organization  and  agrees 
with  the  comment  that,  in  some  cases, 
the  comment's  approach  would  be 
practical. 

Furthermore,  disclosures  under 
§  20.89  have  been  made  on  a  case-by- 
case  basis,  and  FDA  will  consider  the 
foreign  govenunent's  or  international 
organization's  need  for  the  requested 
information  when  deciding  whether  to 
disclose  information.  The  regulation  is 
intended  to  facilitate  communication 
with  foreign  governments  and 
international  organizations;  it  does  not 
compel  the  agency  to  disclose 
confidential  commercial  information  to 
a  foreign  government  or  to  an 
international  orgemization.  Thus,  if  an 
international  organization  requests 
confidential  commercial  information 
without  any  apparent  reason,  FDA  may 
decline  to  grant  the  request. 

3.  Editorial  Changes 

Proposed  §  20.89(e)  stated,  in  part, 
that  for  exchanges  of  confidential 
commercial  information  with  an  official 
of  an  international  organization,  the 
written  statement  and  commitment 
"shall  be  provided  by  both  the 
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organization  and  the  individual."  FDA, 
on  its  own  initiative,  is  replacing  the 
words  "provided  by"  with  "provided  on 
behalf  of  to  make  the  sentence  more 
accurate  because,  in  a  literal  sense,  a 
document  cannot  be  "provided  by"  an 
inanimate  body  such  as  an  international 
organization.  Instead,  persons  provide 
the  required  statements  and 
commitments  "on  behalf  of  the 
organization. 

Additionally,  §§  20.88(e)  and  20.89(d) 
authorize  the  Deputy  Commissioner  for 
Policy  to  authorize  the  disclosure  of 
nonpublic,  predecisional  documents  to 
State  and  foreign  government  officials. 
Because  FDA  has  reorganized  its  offices, 
the  functions  that  were  handled  by  the 
then-Deputy  Commissioner  for  Policy 
are  now  assigned  to  the  Senior 
Associate  Commissioner  for  Policy, 
Planning,  and  Legislation,  and 
international  policy  functions  that  were 
in  the  then-Office  of  Policy  are  now 
assigned  to  the  Office  of  International 
and  Constituent  Relations. 
Consequently,  FDA  is  revising 
§§  20.88(e)  and  20.89(d)  to  refer  to  the 
Senior  Associate  Commissioner  for 
Policy,  Planning,  and  Legislation  and  to 
the  Deputy  Commissioner  for 
International  and  Constituent  Relations. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  order 
and,  consequently,  a  Federalism 
summary  impact  statement  is  not 
required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866, 
the  Regulator>'  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  meiximize 
new  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 


agency  believes  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  the  principles  identified 
in  the  Executive  Order.  In  addition,  this 
final  rule  is  not  an  economically 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  final  rule  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act 
because  it  regulates  only  conduct  of 
FDA.  State  and  foreign  governments, 
and  international  organizations,  and  not 
small  entities  under  the  Regulatory 
Flexibility  Act.  The  final  rule  provides 
for  FDA  disclosure  of  confidential 
commercial  information  to  international 
organizations  subject  to  the  same 
safeguards  against  public  disclosure  of 
that  information  that  apply  in  the  case 
of  disclosures  to  foreign  government 
agencies.  These  disclosures  would 
likely  facilitate  marketing  review  and 
approval  of  various  FDA-regulated 
products  in  foreign  countries,  and 
disclosures  would  almost  always  occur 
only  with  the  consent  of  the  business 
that  generated  the  confidential 
commercial  information.  The  final  rule 
also  provides  for  FDA  disclosure  of 
nonpublic,  predecisional  documents 
and  other  nonpublic  information 
created  by  FDA  to  State  governments, 
foreign  governments,  and  international 
organizations  without  the  need  to  obtain 
written  assurances.  These  beneficial 
effects  outweigh  any  possible  adverse 
impact.  Thus,  the  agency  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  and.  under  the 
Regulatory  Flexibility  Act,  no  further 
analysis  is  required. 

The  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  and  Q-ibal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  (adjusted 
annually  for  inflation).  This  rule  does 
not  impose  any  mandates  on  State, 
local,  or  tribal  governments,  nor  is  it  a 
significant  regulatory  action  under  the 
Unfunded  Mandates  Reform  Act. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1 995  is  not  required. 


List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts.  Freedom  of  information, 
Government  employees. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  20  is 
amended  as  follows: 

PART  20— PUBUC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552:  18  U.S.C.  1905;  19 
U.S.C.  2531-2582;  21  U.S.C.  321-393.  1401- 
1403;  42  U.S.C.  241.  242.  242a.  2421,  242n. 
243,  262,  263.  263b-263n,  264,  265,  300u- 
300U-5,  300aa-l. 

2.  Section  20.88  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  20.88    Communications  wJtti  State  and 
local  government  officials. 

***** 

(e)(1)  The  Senior  Associate 
Commissioner  for  Policy,  Planning,  and 
Legislation,  or  the  Deputy 
Commissioner  for  International  and 
Constituent  Relations,  or  any  other 
officer  or  employee  of  the  Food  and 
Drug  Administration  whom  the  Senior 
Associate  Commissioner  for  Policy. 
Planning,  and  Legislation  or  the  Deputy 
Commissioner  for  International  and 
Constituent  Relations  may  designate  to 
act  on  their  behalf  for  the  purpose,  may 
authorize  the  disclosure  to.  or  receipt 
from,  an  official  of  a  State  government 
agency  of  nonpublic,  predecisional 
dociunents  concerning  the  Food  and 
Drug  Administration's  or  the  other 
government  agency's  regulations  or 
other  regulatory  requirements,  or  other 
nonpublic  information  relevant  to  either 
agency's  activities,  as  part  of  efforts  to 
improve  Federal-State  uniformity, 
cooperative  regulatory  activities,  or 
implementation  of  Federal-State 
agreements,  provided  that: 

(i)  The  State  government  agency  has 
the  authority  to  protect  such  nonpublic 
documents  from  public  disclosing  and 
will  not  disclose  any  such  documents 
provided  without  the  written 
confirmation  by  the  Food  and  Drug 
Administration  that  the  documents  no 
longer  have  nonpublic  status;  and 

(ii)  The  Senior  Associate 
Commissioner  for  Policy,  Planning,  and 
Legislation  or  the  Deputy  Commissioner 
for  International  emd  Constituent 
Relations  or  their  designee  makes  the 
determination  that  the  exchange  is 
reasonably  necessary  to  improve 
Federal-State  uniformity,  cooperative 
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regulatory  activities 
of  Federal-State 


,  or  implementation 
^eements. 


3.  Section  20.8  )  is  amended  by 
revising  paragraph  (d)(1);  by  removing 
paragraph  (d)(3);  and  by  adding 
paragraph  (e)  to  r  sad  as  follows: 

§  20.89    Communi  ;ations  with  foreign 
government  officia  s. 

*         *         *         <         * 

(d)(1)  The  Senior  Associate 
Commissioner  foi  Policy,  Planning,  and 
Legislation,  or  thf  •■  Deputy 
Commissioner  foi  International  and 
Constituent  Relat  ons,  or  any  other 
officer  or  employi  le  of  the  Food  and 
Drug  Administrat  on  whom  the  Senior 
Associate  Commissioner  for  Policy, 
Planning,  and  Lej  islation  or  the  Deputy 
Commissioner  for  International  and 
Constituent  Relati  ons  may  designate  to 
act  on  their  behal  for  the  purpose,  may 
authorize  the  disc  losure  to,  or  receipt 
from,  an  official  o  a  foreign  government 
agency  of  nonpub  ic,  predecisional 
docxunents  concei  ning  the  Food  and 
Drug  Administrat  on's  or  the  other 
government  agenc  y's  regulations  or 
other  regulatory  requirements,  or  other 
nonpublic  informi  ition  relevant  to  either 
agency's  activities,  as  part  of 
cooperative  effort!  to  facilitate  global 
harmonization  of  egulatory 
requirements,  coo  Derative  regulatory 
activities,  or  impl  mentation  of 
international  agrefments,  provided  that: 

(i)  The  foreign  government  agency  has 
the  authority  to  pi  otect  such  nonpublic 
dociunents  from  p  ublic  disclosure  and 
will  not  disclose  a  ay  such  documents 
provided  without  lie  written 
confirmation  by  tli  e  Food  and  Drug 
Administration  th,  it  the  documents  no 
longer  have  nonpi  blic  status;  and 

(ii)  The  Senior  /  ssociate 
Commissioner  for  'olicy.  Planning,  and 
Legislation  or  the  Deputy  Commissioner 
for  International  and  Constituent 
Relations  or  their  designee  makes  the 
determination  thaJ  the  exchange  is 
reasonably  necessiry  to  facilitate  global 
harmonization  of  negulatory 
requirements,  cooeerative  regulatory 
activities,  or  implementation  of 
international  agreements. 


(e)  For  purposes 


of  this  section,  the 


term  "official  of  a  loreign  government 
agency"  includes,  jut  is  not  limited  to, 
employees  (whethi  ir  temporary  or 
permanent)  of  and  agents  contracted  by 
the  foreign  govemi  aent,  or  by  an 
international  orgai  ization  established 
by  law,  treaty,  or  o  iier  governmental 
action  and  having  esponsibility  to 
facilitate  global  or  regional 
harmonization  of  standards  and 


requirements  in  FDA's  areas  of 
responsibility  or  to  promote  and 
coordinate  public  health  efforts.  For 
such  officials,  the  statement  and 
conunitment  required  by  paragraph 
(c)(l)(i)  of  this  section  shall  be  provided 
on  behalf  of  both  the  organization  and 
the  individual. 

Dated:  December  3, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-5417  Filed  3-6-00;  8:45  am) 

BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Nicartiazin  and  Bacitracin  Zinc 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Koffolk, 
Inc.  The  NADA  provides  for  using 
approved  nicarbazin  and  bacitracin  zinc 
Type  A  medicated  articles  to  make 
combination  Type  C  medicated  broiler 
chicken  feeds  used  for  prevention  of 
coccidiosis  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency. 

DATES:  This  regulation  is  effective 
March  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  J.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-1600. 
SUPPLEMENTARY  INFORMATION:  Koffolk, 
Inc.,  P.O.  Box  675935,  14735  Las 
Quintas,  Rancho  Santa  Fe,  CA  92067, 
filed  NADA  141-146  that  provides  for 
combining  approved  Nicarb®  (113.5 
grams  per  pound  (g/Ib)  nicarbazin) 
manufactured  by  Koffolk,  Inc.,  and 
Baciferm®  (50  g/lb  bacitracin  as 
bacitracin  zinc)  manufactiu-ed  by  Roche 
Vitamins,  Inc.,  Type  A  medicated 
articles  to  make  "Type  C  medicated 
broiler  chicken  feeds.  The  Type  C 
broiler  feeds  contain  113.5  g/ton  (t) 
nicarbazin  and  4  to  50  g/t  bacitracin. 
The  Type  C  broiler  chicken  feeds  are 
used  as  an  aid  in  preventing  outbreaks 
of  cecal  [Eimeria  tenella]  and  intestinal 
(£".  acervulina,  E.  maxima,  E.  necatrix, 
and  E.  brunetti)  coccidiosis,  and  for 


increased  rate  of  weight  gain  and 
improved  feed  efficiency. 

The  NADA  is  approved  as  of  February 
2,  2000,  and  the  regulations  are 
amended  by  adding  21  CFR 
558.78(d)(3)(xxi)  and  by  amending  the 
table  in  21  CFR  558.366(c)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

This  approval  is  for  use  of  Type  A 
medicated  articles  to  make  combination 
drug  Type  C  medicated  feeds. 
Nicarbazin  is  a  category  II  drug  as 
defined  in  21  CFR  558.3(b){l)(ii).  As 
provided  in  21  CFR  558.4(b),  an 
approved  Form  FDA  1900  is  required  to 
maike  a  Type  C  medicated  feed  from  a 
category  II  drug.  Under  21  U.S.C. 
360b(m),  as  amended  by  the  Animal 
Drug  Availability  Act  of  1996  (Public 
Law  104-250),  medicated  feed 
applications  have  been  replaced  by  a 
requirement  for  feedmill  licenses. 
Therefore,  use  of  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
as  provided  in  NADA  141-146  is 
limited  to  manufacture  in  a  licensed 
feedmill. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 
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PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.78  is  amended  by 
adding  paragraph  (d){3)(xxi)  to  read  as 
follows: 


§558.78 


Bacitracin  zinc. 

*         *         * 


(d)*  *  * 

(3)*   *   * 

(xxi)  Nicarbazin  as  in  §  558.366. 

3.  Section  558.366  is  amended  in  the 
table  in  paragraph  (c)  under  the  entry 
for  "113.5  (0.0125  pet)"  by 
alphabetically  adding  an  entry  for 


"Bacitracin  zinc  4  to  50"  to  read  as 
follows: 

§558.366    Nicarbazin. 


(c)* 


Nicart>azin  in  grams 
per  ton 


Combination  in 
grams  per  ton 


Indications  for  use 


Limitations 


Sponsor 


113.5  (0.0125  pet) 


Bacitracin  zinc  4 
to  50. 


Broiler  chickens;  aid  in  preventing 
outbreaks  of  cecal  {Eimeria 
tenella)  and  intestinal  (£. 
acervulina,  E.  maxima,  E. 
necatrix,  and  E.  brunetti)  coc- 
cidiosis,  and  for  increased  rate 
of  weight  gain  and  improved 
feed  efficiency. 


For  broiler  chickens  only  Feed  continuously  as 
sole  ration  from  time  chk:ks  are  placed  on  litter 
until  past  the  time  wtien  cocckltosts  is  ordinarily 
a  hazard.  Discontinue  medication  4  days  before 
marketing  the  birds  for  human  consumptkjn  to 
altow  for  elimination  of  the  drug  from  edible  tis- 
sue. Do  not  feed  to  laying  hens  in  production. 
Nicarbazin  as  provided  by  063271 ,  bacitracin 
zinc  by  063238. 


063271 


Dated:  February  25,  2000. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  00-5415  Filed  3-6-00;  8:45  am] 
BtLUNQ  COOE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4, 5, 7  arui  16 

[T.D.  ATF-425] 
RIN  1512-AB98 

Delegation  of  Authority  (99R-247P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasxuy. 
action:  Treasury  Decision,  Final  nde. 


summary:  Authority  delegation.  This 
final  rule  places  most  ATF  authorities 
contained  in  parts  4,  5,  and  7,  title  27 
Code  of  Federal  Regulations  (CFR).  with 
the  "appropriate  ATF  officer"  and 
requires  that  persons  file  documents 
required  by  parts  4,  5,  and  7,  title  27 
CFR,  with  the  "appropriate  ATF  officer" 
or  in  accordance  with  the  instructions 
on  the  ATF  form.  Also,  this  final  rule 
removes  the  definitions  of,  and 
references  to,  specific  officers 
subordinate  to  the  Director. 
Concurrently  with  this  Treasury 
Decision.  ATF  Order  1130.2A  is  being 


published.  Through  this  order,  the 
Director  has  delegated  most  of  the 
authorities  in  27  CFR  parts  4,  5  and  7 
to  the  appropriate  ATF  officers  and 
specified  the  ATF  officers  with  whom 
applications,  notices  and  other  reports 
that  are  not  ATF  forms  are  filed.  Finally, 
this  final  rule  removes  the  definition  of, 
and  a  reference  to,  the  Director  in  part 
16,  title  27  CFR. 
DATES:  Effective  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf,  Regulations  Division, 
Biu-eau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.  Washington,  DC  20226  (202-927- 
8210). 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  Treasury  Order  120^1 
(formerly  221),  dated  June  6, 1972,, the 
Secretary  of  the  Treasury  delegated  to 
the  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF),  the 
authority  to  enforce,  among  other  laws, 
the  provisions  of  the  Federal  Alcohol 
Administration  (FAA)  Act.  The  Director 
has  subsequently  redelegated  certain  of 
these  authorities  to  appropriate 
subordinate  officers  by  way  of  various 
means,  including  by  regulation,  ATF 
delegation  orders,  regional  directives,  or 
similar  delegation  documents.  As  a 
result,  to  ascertain  what  particular 
officer  is  authorized  to  perform  a 
particular  function  under  the  FAA  Act, 


each  of  these  various  delegation 
instruments  must  be  consulted. 
Similarly,  each  time  a  delegation  of 
authority  is  revoked  or  redelegated,  each 
of  the  delegation  dociunents  must  be 
reviewed  and  amended  as  necessary. 

ATF  has  determined  that  this 
multiplicity  of  delegation  instnunents 
complicates  and  hinders  the  task  of 
determining  which  ATF  officer  is 
authorized  to  perform  a  particular 
function.  ATF  also  believes  these 
multiple  delegation  instruments 
exacerbate  the  administrative  burden 
associated  with  maintaining  up-to-date 
delegations,  resulting  in  an  imdue  delay 
in  reflecting  current  authorities. 

Accordingly,  this  final  rule  rescinds 
all  authorities  of  the  Director  in  parts  4, 
5,  and  7  that  were  previously  delegated 
and  places  those  authorities  with  the 
"appropriate  ATF  officer."  Most  of  the 
authorities  of  the  Director  that  were  not 
previously  delegated  are  also  placed 
with  the  "appropriate  ATF  officer." 
Along  with  this  final  rule,  ATF  is 
publishing  ATF  Order  1130.2A, 
Delegation  Order — Delegation  of  the 
Director's  Authorities  in  27  CFR  parts  4, 
5  and  7,  Labeling  and  Advertising  of 
Wine,  Distilled  Spirits  and  Malt 
Beverages,  which  delegates  certain  of 
these  authorities  to  the  appropriate 
organizational  level.  The  effect  of  these 
changes  is  to  consolidate  all  delegations 
of  authority  in  parts  4.  5  and  7  into  one 
delegation  instrument.  This  action  both 
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pn  icess 


n  !sult. 


simplifies  the 
what  ATF  officer 
perform  a  particij  lar 
facilitates  the  up(  lating 
the  future.  As  a 
authority  will  be 
timely  and  user 

To  conform  to 
final  rule  remove^ 
"Director"  and 
Director  in  part 
Director  is  found 
section  states  thai 
bottle  approval  oi 
approval  are  issuf  d 
5,  and  7. 


the 
1). 


for  determining 
is  authorized  to 
function  and 

of  delegations  in 
,  delegations  of 
reflected  in  a  more 
f  iendly  maimer. 

hese  changes,  this 
the  definition  of 
one  reference  to  the 
The  reference  to  the 
in  27  CFR  16.30.  This 
certificates  of  label/ 
exemption  from  label 
pursuant  to  parts  4, 


In  addition,  thii ;  final  rule  also 
eliminates  all  refc  rences  in  the 
regulations  that  i(  entify  the  ATF  officer 
with  whom  an  ATF  form  is  filed.  This 
is  because  ATF  forms  will  indicate  the 
officer  with  whoii  they  must  be  filed. 
Similarly,  this  final  rule  also  amends 
parts  4,  5  and  7  to  provide  that  the 
submission  of  do(  uments  other  than 
ATF  forms  (such  i  is  letterhead 
applications,  notices  and  reports)  must 
be  filed  with  the  'appropriate  ATF 
officer"  identified  in  ATF  Order 
1130.2A.  These  clanges  will  facilitate 
the  identification  Df  the  officer  with 
whom  forms  and  ( tther  required 
submissions  are  fi  ed. 

This  final  rule  also  makes  various 
technical  amendments  to  subparts  A  of 
27  CFR  parts  4,  5  iind  7.  First,  new 


sections  are  addec 


recognize  the  auth  ority  of  the  Director  to 
delegate  regulator  r  authorities  and.to 
identify  ATF  Orddr  1130.2A  as  the 
instrument  reflect  ng  such  delegations. 
Second,  various  sections  are  amended 
in  each  part  to  provide  that  the 
instructions  for  an 

the  ATF  officer  wi^h  whom  it  must  be 
filed. 


ATF  has  begim 
changes  in  delegat  i 
Title  27  of  the 
Regulations  throu^ 
rulemakings.  By 
regulations  part  b)i 
one  large  rulemakj  ag 
ATF  Order,  ATF 
expended  in  notifjiing 
of  ciurent  delegati  )ns 


Paperwork  Reduc  ion  Act 


cf 


The  provisions 
Reduction  Act  of 
13.44U.S.C.  Chapjt 
implementing  r 
1320,  do  not  apply 
because  there  are 
recordkeeping  or 
requirements. 


in  each  part  to 


I  o  make  similar 
ons  to  other  parts  of 
of  Federal 
separate 
ending  the 
part,  rather  than  in 
_  document  and 
n^inimizes  the  time 
interested  parties 
of  authority. 


1995, 


the  Paperwork 

Public  Law  104- 
er  35,  and  its 
ations,  5  CFR  part 
to  this  final  rule 
new  or  revised 
reporting 


ro 


Regidatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regidatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.]  do  not  apply. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  significant  regiilatory  action 
because  it  will  not:  (1)  Have  an  annual 
eifect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

AdministratiTe  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  imnecessary  to  issue 
this  final  rule  with  notice  and  public 
procediu-e  under  5  U.S.C.  553(b). 
Similarly  it  is  unnecessary  to  subject 
this  final  rule  to  the  effective  date 
limitation  of  5  U.S.C.  553(d). 

Drafting  Information 

The  principal  author  of  this  dociunent 
is  Robert  Ruhf,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Authority  delegations. 
Consumer  protection,  Customs  duties 
and  inspection.  Imports,  Labeling, 
Packaging  and  Containers,  Reporting 
and  recordkeeping  requirements.  Wine. 

27  CFR  Part  5 

Advertising,  Authority  delegations. 
Consumer  protection.  Customs  duties 
and  inspection.  Imports,  Labeling, 
Liquors,  Packaging  and  Containers, 
Reporting  and  recordkeeping 
requirements. 

27  CFR  Part  7 

Advertising,  Authority  delegations. 
Beer,  Consumer  protection,  Customs 
duties  and  inspection.  Imports, 
Labeling,  Packaging  and  Containers, 
Reporting  and  recordkeeping 
requirements. 


27  CFR  Part  16 

Alcohol  and  alcoholic  beverages. 
Consumer  protection.  Customs  duties 
and  inspection.  Health,  Imports. 

Authority  and  Issuance 

Tide  27,  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205,  unless  otherwise 
noted.  §§4.3,  4.21,  4.23,  4.24,  4.33.  4.37, 
4.38,  4.39,  4.40,  4.50,  4.52,  and  4.64 
[Amended] 

Par.  2.  In  part  4  remove  the  word 
"Director"  each  place  it  appears  and 
add,  in  substitution,  the  words 
"appropriate  ATF  officer"  in  the 
following  places: 

(a)  Section  4.3(a); 

(b)  Section  4.21(b)(3)(iii); 

(c)  Section  4.23(c)(2); 

(d)  Section  4.24(a)(1)  and  (c)(1); 

(e)  Section  4.33fb); 

(f)  Section  4.37(c); 

(g)  Section  4.38(h); 

(h)  Section  4.39(a)(4)  and  (5),  (d),  (g), 
(i)(2)(iii)  and  (3),  and  (j); 

(i)  Section  4.40(c); 

(j)  Section  4.50(b); 

(k)  Section  4.52;  and 

(1)  Section  4.64(a)(4)  and  (5). 

Par.  3.  Section  4.3  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  and  revising  paragraph  (b) 
to  read  as  follows: 

§4.3    Forms  prescribed. 

(a)  *  *  *  The  form  will  be  filed  in 
accordance  with  the  instructions  for  the 
form. 

(b)  Forms  may  be  requested  from  the 
ATF  Distribution  Center,  PO  Box  5950, 
Springfield,  Virginia  22153-5190,  or  by 
accessing  the  ATF  web  site  (http:// 
www.atf.treas.gov/). 
***** 

Par.  4.  A  new  §  4.4  is  added  to 
Subpart  A  to  read  as  follows: 

§4.4    Delegations  of  the  Director. 

Most  of  the  regulatory  authorities  of 
the  Director  contained  in  this  Part  4  are 
delegated  to  appropriate  ATF  officers. 
These  ATF  officers  are  specified  in  ATF 
Order  11 30. 2 A,  Delegation  Order- 
Delegation  of  the  Director's  Authorities 
in  27  CFR  parts  4,  5  and  7,  Labeling  and 
Advertising  of  Wine,  Distilled  Spirits 
and  Malt  Beverages.  ATF  delegation 
orders,  such  as  ATF  Order  1130. 2A,  are 
available  to  any  interested  person  by 
mailing  a  request  to  the  ATF 
Distribution  Center,  PO  Box  5950, 
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Springfield,  Virginia  22150-5190,  or  by 
accessing  the  ATF  web  site  (http:// 
www.atf.treas.gov/). 

Par.  5.  Section  4.10  is  amended  by 
removing  the  definition  "Regional 
director  (compliance)",  and  by  adding  a 
new  definition  of  "Appropriate  ATF 
officer"  to  read  as  follows: 

§4.10    Meaning  of  terms. 

***** 

Appropriate  ATF  officer.  An  officer  or 
employee  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  authorized 
to  perform  any  functions  relating  to  the 
administration  or  enforcement  of  this 
part  by  ATF  Order  1130.2A,  Delegation 
Order — Delegation  of  the  Director's 
Authorities  in  27  CFR  part  4,  5  and  7, 
Labeling  and  Advertising  of  Wine, 
Distilled  Spirits  and  Malt  Beverages. 
***** 

Par.  6.  The  first  and  last  sentences  of 
paragraph  (b)(1)  of  §4.24  are  amended 
to  remove  the  words  "Director"  and 
"Director's",  respectively,  and  by 
adding,  in  substitution,  the  phrases 
"appropriate  ATF  officer"  and 
"appropriate  ATF  officer's". 

Par.  7.  Paragraph  (b)(1)  of  §  4.30  is 
amended  to  remove  the  words 
"Regional  director  (compliance)"  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer". 

Par.  8.  Paragraph  (a)  of  §  4.50  is 
amended  by  removing  the  words 
"application  is  made  to  the  Director 
and"  and  adding  to  the  end  of  the 
sentence  the  phrase  "by  the  appropriate 
ATF  officer". 

PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Par.  9.  The  authority  citation  for  part 
5  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5301,  7805,  27  U.S.C. 
205.  §§5.3,  5.22,  5.23,  5.26,  5.28,  5.34,  5.35. 
5.36,  5.38,  5.42,  5.46,  5.51,  5.55  and  5.65 
[Amended] 

Par.  10.  In  part  5  remove  the  word 
"Director"  each  place  it  appears  and 
add,  in  substitution,  the  words 
"appropriate  ATF  officer"  in  the 
following  places: 

(a)  Section  5.3(a); 

(b)  Section  5.22(k){l)  and  (2).  and 
(1)(2); 

(c)  Section  5.26(b); 

(d)  Section  5.28,  introductory  text; 

(e)  Section  5.34(a); 

(f)  Section  5.35(a): 

(g)  Section  5.36(d); 
(h)  Section  5.38(c); 

(i)  Section  5.42(a)(4)  and  (5),  and 
{b)(7); 

(j)  Section  5.46(d)(1); 

(k)  Section  5.51(c); 

(1)  Section  5.55(a),  (b)  and  (c);  and 


(m)  Section  5.65(a)(4)  and  (5),  and  (g). 

Par.  11.  Section  5.3  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  and  revising  paragraph  (b) 
to  read  as  follows: 

§  5.3    Forms  prescribed. 

(a)  *   *  *  The  form  will  be  filed  in 
accordance  with  the  instructions  for  the 
form. 

(b)  Forms  may  be  requested  from  the 
ATF  Distribution  Center,  PO  Box  5950, 
Springfield,  Virginia  22153-5190,  or  by 
accessing  the  ATF  web  site  (http:// 
www.atf.treas.gov/). 
***** 

Par.  12.  A  new  §  5.4  is  added  to 
Subpart  A  to  read  as  follows: 

§  5.4    Delegations  of  the  Director. 

Most  of  the  regulatory  authorities  of 
the  Director  contained  in  this  part  5  are 
delegated  to  appropriate  ATF  officers. 
These  ATF  officers  are  specified  in  ATF 
Order  1130.2A,  Delegation  Order — 
Delegation  of  the  Director's  Authorities 
in  27  CFR  parts  4,  5  and  7,  Labeling  and 
Advertising  of  Wine,  Distilled  Spirits 
and  Malt  Beverages.  ATF  delegation 
orders,  such  as  ATF  Order  1130.2A,  are 
available  to  any  interested  person  by 
mailing  a  request  to  the  ATF 
Distribution  Center,  PO  Box  5950, 
Springfield,  Virginia  22150-5190,  or  by 
accessing  the  ATF  web  site  (http:// 
vkrww.atf.treas.gov/). 

Par.  13.  Section  5.11  is  amended  by 
removing  the  definition  "Area 
supervisor",  and  by  adding  a  new 
definition  of  "Appropriate  ATF  officer" 
to  read  as  follows: 

§  5.1 1    Meaning  of  terms. 

***** 

Appropriate  ATF  officer.  An  officer  or 
employee  of  the  Biu^au  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  authorized 
to  perform  any  functions  relating  to  the 
administration  or  enforcement  of  this 
part  by  ATF  Order  1130.2A,  Delegation 
Order— Delegation  of  the  Director's 
Authorities  in  27  CFR  part  4,  5  and  7, 
Labeling  and  Advertising  of  Wine, 
Distilled  Spirits  and  Malt  Beverages. 
***** 

Par.  14.  The  first  sentence  of 
paragraph  (a)  of  §  5.26  is  amended  by 
removing  the  phrase  "with  the 
Director". 

Par.  15.  Paragraph  (c)  of  §  5.32  is 
amended  by  removing  the  phrase  "by 
the  Director". 

Par.  16.  Paragraph  (g)  of  §  5.33  is 
amended  by  removing  the  words 
"Director  or  regional  director 
(compliance)"  and  adding,  in 
substitution,  the  words  "appropriate 
ATF  officer". 


Par.  17.  Paragraph  (f)  of  §  5.36  is 
revised  as  follows: 

§  5.36    Name  and  address. 

***** 

(f)  Trade  names.  The  trade  name  of 
any  permittee  appearing  on  any  label 
must  be  identical  to  the  trade  name 
listed  on  the  permittee's  basic  permit. 


PART  7— LABELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Par.  18.  The  authority  citation  for  part 
7  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205.  §§7.3,  7.23,  7.24. 
7.25,  7.29.  7.31,  7.54  [Amended] 

Par.  19.  In  part  7  remove  the  word 
"Director"  each  place  it  appears  and 
add,  in  substitution,  the  words 
"appropriate  ATF  officer"  in  the 
following  places: 

(a)  Section  7.3(a); 

(b)  Section  7.23(b); 

(c)  Section  7.24(g); 

(d)  Section  7.25(a); 

(e)  Section  7.29(a) 
(4)  and  (5),  and  (d); 

(f)  Section  7.31(c);  and 

(g)  Section  7.54(a)(4)  and  (5). 
Par.  20.  Section  7.3  is  amended  by 

adding  a  sentence  at  the  end  of 
paragraph  (a)  and  revising  paragraph  (b) 
to  read  as  follows: 

§7.3    Forms  prescribed. 

(a)  *  *  *  The  form  will  be  filed  in 
accordance  with  the  instructions  for  the 
form. 

(b)  Forms  may  be  requested  from  the 
ATF  Distribution  Center,  P.O.  Box  5950, 
Springfield,  Virginia  22153-5190,  or  by 
accessing  the  ATF  web  site  (http:// 
www.atf.treas.gov/). 
***** 

Par.  21.  A  new  §  7.5  is  added  to 
subpart  A  to  read  as  follows: 

§  7.5    Delegations  of  the  Director. 

Most  of  the  regulatory  authorities  of 
the  Director  contained  in  this  Part  7  are 
delegated  to  appropriate  ATF  officers. 
These  ATF  officers  are  specified  in  ATF 
Order  1130.2A,  Delegation  Order- 
Delegation  of  the  Director's  Authorities 
in  27  CFR  parts  4,  5  and  7,  Labehng  and 
Advertising  of  Wine,  Distilled  Spirits 
and  Malt  Beverages.  ATF  delegation 
orders,  such  as  ATF  Order  1130.2A,  are 
available  to  any  interested  person  by 
mailing  a  request  to  the  ATF 
Disti-ibution  Center,  PO  Box  5950, 
Springfield,  Virginia  22150-5190,  or  by 
accessing  the  ATF  web  site  (http:// 
wvkrw.atf.treas.gov/). 

Par.  22.  Section  7.10  is  amended  by 
removing  the  definition  "Regional 
director  (compliance)",  and  by  adding  a 
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new  definition  of 
officer"  to  read  as 


'Appropriate  ATF 
follows: 


§7.10    Meaning  of 

*        •        * 


terms. 
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Appropriate 
employee  of  the 
Tobacco  and 
to  perform  any 
administration  or 
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Par.  23.  The  second 
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removing  the  won  Is 
(compliance)"  anc 
substitution,  the 
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sentence  of 
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Par.  24.  The  firs  t 
paragraph  (f)  of  § 
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§7.41     Certificates 


9f  lalMl  approval. 


(a)  Requirement 
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malt  beverages  fropi 
bottled  or  packed 
certificate  of  label 
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No  person  may 
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PART  16— ALCOHOLIC 
HEALTH  WARNIK  G 


BEVERAGE 
STATEMENT 


Par.  26.  The 

16  continues  to 


aut  lority  citation  for  Part 
rei  id  as  follows: 


Authority:  27  U.Sf:.  205.  215,  218;  28 
U.S.C.  2461  note. 


Par.  27.  Section 
removing  the  defii  lition 

Par.  28.  Section 
removing  the  phra  5€ 

Signed:  August  12 
John  W.  Magaw, 
Director. 

Approved:  Januarjj 
Dennis  M.  O'Connel 

Deputy  Assistant  Sec  retary  (Regulatory,  Tariff 
and  Trade  Enforcem  mt). 
IFR  Doc.  00-5360  Fi 

BILLING  CODE  4810-31-1 


16.10  is  amended  by 
of  "Director." 

16.30  is  amended  by 
e  "by  the  Director". 

1999. 


3.  2000. 


ed  3-6-00:  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  110 
[CGD09  99-081] 


RIN2115-AA98 

Special  Anchorage  Area;  Henderson 
Harbor,  New  York 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  enlarging 
the  existing  special  anchorage  area  in 
Henderson  Harbor,  NY.  Henderson 
Harbor  is  used  as  a  temporary  anchorage 
area  for  recreational  vessels  to  anchor 
without  the  requirement  of  showing 
anchorage  lights  as  required  by 
navigation  rules.  Enlarging  this  special 
anchorage  area  will  replace  anchorage 
space  lost  as  a  result  of  declining  water 
levels  in  Lake  Ontario  and  improve 
safety  to  vessels  anchoring  within  this 
highly  tTcifficked  area. 

DATES:  This  regulation  becomes 
effective  on  April  28,  2000. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09  99-081]  and  are 
available  for  inspection  or  copying  at 
the  Ninth  Coast  Guard  District,  Room 
2069.  1240  E.  Ninth  Street.  Cleveland, 
OH.  between  8  a.m.  and  4  p.m.  Monday 
through  Friday,  except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Lynn  Goldhammer,  Ninth  Coast  Guard 
District.  Marine  Safety  Division,  at  (216) 
902-6050. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  published  a  notice  of  proposed 
rulemaking  concerning  this  regulation 
,  in  the  Federal  Register  on  November  5, 
1999  (64  FR  60399).  Five  comments 
were  received  during  the  comment 
period. 

Background  and  Purpose 

This  rule  is  in  response  to  a  request 
from  the  City  of  Henderson.  New  York 
to  enlarge  the  existing  special  anchorage 
area  in  Henderson  Harbor.  The  intended 
effect  of  the  regulation  is  to  reduce  the 
risk  of  vessel  collisions  by  providing 
notice  to  mariners  of  the  establishment 
of  a  special  anchorage  area  in  which 
vessels  not  more  than  65  feet  in  length 
are  not  required  to  exhibit  anchor  lights 
as  required  by  the  Navigation  Rules. 


Discussion  of  Comments  and  Changes 

Five  letters  were  received  in  support 
of  enlarging  the  special  anchorage  in 
Henderson  Harbor.  No  objections  were 
received.  Two  letters  recommended 
extending  the  position  of  Buoy  "C"  in 
anchorage  area  A  to  create  a  more 
rectangular  shape  to  anchorage  area  A. 
The  Coast  Guard  considered  these 
comments  and  has  decided  to  make  this 
change  to  the  proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040.  February  26,  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
because  using  the  anchorage  area  is 
volimtary. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  entities  may  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
and  participating  in  this  rulemaking.  We 
also  have  a  point  of  contact  for 
commenting  on  actions  by  employees  of 
the  Coast  Guard.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or  who 
otherwise  determine  complieuice  with 
Federcil  regulations,  to  the  Small 
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Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  businesses.  If  you  wish  to 
comment  on  actions  by  employees  of 
the  Coast  Guard,  please  call  1-888- 
REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  nev^r  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Ch-der  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  imfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  federal 
government  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
iinfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impHcations  under  E.O.  12630, 
Govermnental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  determined  imder  Figure  2-1, 
paragraph  34(f)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 


categorically  excluded  from  further 
enviroiunental  documentation. 

List  of  Subjects  in  33  CFR  Part  110 

Special  anchorage  areas. 
Final  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  110  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  110— [AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471, 1221  through 
1236;  2030,  2035,  2071;  49  CFR  1.46  and  33 
CFR  1.05— Kg). 

2.  Section  110.87  is  revised  to  read  as 
follows: 

§  1 1 0.87    Henderson  Harbor,  N.Y. 

(a)  Area  A.  The  area  in  the  southern 
portion  of  Henderson  Harbor  west  of  the 
Henderson  Harbor  Yacht  Club  boimded 
by  a  line  begiiming  at  latitude 
43°51'08.8''  N,  longitude  76°12'08.9''  W. 
thence  to  latitude  43°51'09.0''  N, 
longitude  76°12'19.0''  W,  thence  to 
latitude  43°51'33.4"  N.  longitude 
76°12'19.0''  W,  thence  to  latitude 
43°51'33.4''  N,  longitude  76°12'09.6''  W. 
thence  to  the  point  of  beginning.  All 
nautical  positions  are  based  on  North 
American  Datum  of  1983. 

(b)  Area  B.  The  area  in  the  southern 
portion  of  Henderson  Harbor  north  of 
Graham  Creek  Entrance  Light  bounded 
by  a  line  beginning  at  latitude 
43°51'21.8''  N,  longitude  76°11'58.2''  W, 
thence  to  latitude  43°51'21.7''  N, 
longitude  76°12'05.5'' W,  thence  to 
latitude  43°51'33.4''  N,  longitude 
76°12'06.2''  W,  thence  to  latitude 
43°51'33.6''  N,  longitude  76°12'00.8''  W, 
thence  to  the  point  of  begiiming.  All 
nautical  positions  are  based  on  North 
American  Datum  of  1983. 

Note:  Permission  must  be  obtained  from 
the  Town  of  Henderson  Harbormaster  before 
any  vessel  is  moored  or  anchored  in  this 
special  anchorage  area. 

Dated:  February  28.  2000. 
James  D.  Hull. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 

Ninth  Coast  Guard  District. 

[PR  Doc.  00-5487  Filed  3-6-00;  8:45  am] 

BILLING  CODE  4910-1 5-P 


DEPARTME^f^  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD07-00-008] 
RIN2115-AE47 

Drawbridge  Operation  Reguiations; 
Atlantic  Intracoastal  Waterway,  FL 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  removing 
the  regulations  governing  the  operation 
of  the  State  Road  706,  Indiantown  Road 
drawbridge,  mile  1006.2,  at  Jupiter, 
Palm  Beach  County,  Florida.  This 
drawbridge  has  been  removed  and  the 
regulations  governing  the  operation  of 
the  drawbridge  are  no  longer  necessary. 
DATES:  This  rule  is  effective  March  7, 
2000. 

ADDRESSES:  The  Conunander(oan), 
Seventh  Coast  Guard  District,  maintains 
the  public  docket  for  this  rulemaking. 
The  docket  will  be  available  for 
inspection  or  copying  at  909  SE  1st 
Avenue,  room  406,  Miami,  FL  33131 
between  8  a.m.  and  4  p.m.  Monday 
through  Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Evelyn  Smart,  Project  Manager,  Bridge 
Section,  at  (305)  536-6546. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  pubhsh  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  final 
rule  removes  a  bridge  regulation  for  a 
drawbridge  that  was  removed  in 
September  1997. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  final  rule  removes  a 
bridge  regulation  for  a  drawbridge  that 
was  removed  in  1997.  Therefore, 
publishing  a  notice  of  proposed 
rulemaking  or  delaying  the  effective 
date  of  the  final  rule  is  unnecessary  and 
the  Coast  Guard  is  proceeding  to  final 
rule,  effective  upon  publication  in  the 
Federal  Register. 

Background  and  Purpose 

The  bridge  regulations  for  the  old 
State  Road  706  drawbridge,  locally 
known  as  the  IndiantoA^-n  Road  Bridge, 
were  published  in  the  Federal  Register 
on  July  27,  1990  (55  FR  30689).  The 
regulation  established  draw  times  for 
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drawbridge.  This 
placed  with  a  higher 
the  old  drawbridge 
from  the  waterway. 
g<  iveming  the  operation 

are  no  longer 
C^ast  Guard  is  removing 


the  opening  of  the 
drawbridge  was 
bascule  bridge 
has  been  removec 
The  regulations 
of  the  old  drawbr^ge 
needed  and  the 
33  CFR  117.261(q 

Regulatory  Evalui  ition 

This  rule  is  not  i  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  1 2866  and  does  not 
require  an  assessn  lent  of  potential  costs 
and  benefits  unde'  section  6(a)(3)  of  that 
Order.  The  Office  bf  Management  and 
Budget  has  not  re\  iewed  it  under  that 
Order.  It  is  not  sig  lificant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  Feb-uary  26,  1979).  The 
Coast  Guard  expe<  ts  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  e^  aluation  under 
paragraph  lOe  of  ti  le  regulatory  policy 
and  procedures  of  DOT  is  imnecessary. 
We  conclude  this  because  the 
drawbridge  has  been  removed. 

Small  Entities 

Under  the  Regul  itory  Flexibility  Act 
(5  use  601-612),  've  considered 
whether  this  rule  y  trould  have  a 
significant  econon  ic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  e|itities"  comprises 
small  businesses,  ^ot-for-profit 

re  independently 

M  and  are  not 

ields,  and 
ictions  with 

I  than  50,000. 

I  certifies  under  5 
U.S.C.  605(b)  that  this  final  rule  will  not 
have  a  significant  ( (conomic  impact  on 
a  substantial  numt  er  of  small  entities 
because  the  drawb  idge  has  been 
replaced  with  a  ne  iver.  higher  bascule 
bridge  and  the  dra^  vbridge  regulation  is 
no  longer  necessar  f. 

Entities 

no  assistance  for 
section  213(a)  of 
Regulatory 

Act  of  1996  (Pub. 


organizations  that 
owned  and  operat^ 
dominant  in  their  i 
governmental  jiiria 
populations  of  les^ 
The  Coast  Guarc 


Assistance  for  Smill 

This  rule  calls  for 
small  entities  unde  r 
the  Small  Business 
Enforcement  Faimpss 
L.  104-121). 

Collection  of  Inforination 

This  rule  calls  ft* 
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Reduction  Act  of  ip95 
3520). 

Federalism 


We  have  analyzed 
Executive  Order  1 
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(44  U.S.C.  3501- 


this  rule  under 
132  and  have 
rule  does  not  have 
for  federalism  to 


warrant  the  preparation  of  a  FederaUsm 
Assessment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  r\ile  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
vdth  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  32(e),  of  Conunandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
117  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  117— {AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  USC  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 


under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

§117.261    [Amended] 

2.  In  §  117.261,  remove  and  reserve 
paragraph  (q). 

Dated:  February  16,  2000. 

T.W.  Allen, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District. 

[FR  Doc.  00-5489  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  4910-15-P 


NATIONAL  INSTITUTE  FOR  UTERACY 

34  CFR  Part  1100 

Literacy  Leader  Fellowship  Program 

agency:  National  Institute  for  Literacy. 
ACTION:  Final  regulations. 

summary:  The  Director  amends  the 
regulations  governing  the  Literacy 
Leader  Fellowship  Program.  Under  this 
program,  the  Director  may  award 
fellowships  to  individuals  to  enable 
them  to  engage  in  research,  education, 
training,  teclmical  assistance,  or  other 
activities  that  advance  the  field  of  adult 
education  or  literacy.  These 
amendments  make  changes  that 
improve  the  administration  of  the 
program. 

DATES:  These  regulations  take  effect 
March  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeimifer  Cromley,  Telephone  No.:  202/ 
233-2053,  email  jcromley@nifl.gov. 
Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  am  and  8  pm,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

Director  has  made  minor  technical 
changes  to  the  regulations,  as  well  as 
minor  changes  in  §  1100.5  (definition  of 
literacy  worker)  to  more  clearly  specify 
that  only  literacy  workers  with  five  or 
more  years  experience  are  eligible  to 
apply  for  the  Literacy  Leader 
Fellowship  Program.  The  Director  has 
also  amended  the  regulations  to  clarify 
that  applicants  proposing  to  conduct 
family  literacy  projects  involving  the 
adult  components  of  family  literacy  are 
eligible  to  apply.  These  changes  are 
reflected  in  §§  1100.1,  1100.2,  1100.3, 
and  1100.5.  Section  1100.5  includes  a 
new  definition  of  family  literacy  that 
incorporates  the  adult  components  of 
family  literacy  from  the  statute 
governing  the  Even  Start  Family 
Literacy  Program.  Sections  1100.1- 
1100.3  also  clarify  that  all  fellowship 
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proposals  must  be  related  to  adult  or 
family  literacy.  The  Director  has 
increased  the  maximum  size  of  the 
stipend  available  for  the  program  (in 
§  1100.22)  and  instituted  a  requirement 
that  fellows  devote  at  least  60  percent  of 
effort  to  the  project  (wrhich  may  be 
waived  at  the  Director's  discretion)  in 
§  1100.32.  The  Director  has  changed  the 
residency  requirements  for  the  program, 
so  that  Fellows  are  encouraged,  but  no 
longer  required,  to  spend  a  significant 
portion  of  their  time  at  the  Institute 
(§  1100.30,  with  technical  changes  to 
§  1100.21(c)(2)),  although  Fellows  are 
still  required  to  make  four  visits  to  the 
Institute  to  attend  quarterly  meetings.  In 
addition,  the  Director  has  added 
references  to  two  applicable  regulations 
(34  CFR  74.61  and  34  CFR  75.61)  which 
were  inadvertently  omitted  from  the 
1997  revisions. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  displayed  at 
the  end  of  the  affected  sections  of  the 
regulations. 

List  of  Subjects  in  34  CFR  Part  1100 

Adult  education;  Grant  programs — 
education;  Reporting  and  recordkeeping 
requirements. 

The  Director  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  1100  to  read  as  follows: 

PART  1100— NATIONAL  INSTITUTE 
FOR  LITERACY:  LITERACY  LEADER 
FELLOWSHIP  PROGRAM 

Subpart  A — General 

Sec. 

1100.1  What  is  the  Literacy  Leader  Fellows 
Program? 

1100.2  Who  is  eligible  for  a  fellowship? 

1 100.3  What  types  of  projects  may  a  fellow 
conduct  under  this  program? 

1100.4  What  regulations  apply? 

1100.5  What  definitions  apply? 

1100.6  What  priorities  may  the  Director 
establish? 

Subpart  B— How  Does  an  Individual  Apply 
for  a  Fellowship? 

1100.10  what  categories  of  fellowships 
does  the  Institute  award? 

1100.11  How  does  an  individual  apply  for 
a  fellowship? 

1100.12  What  applications  are  not 
evaluated  for  funding? 

Subpart  C— How  Does  the  Director  Award  a 
Fellowship? 

1100.20  How  is  a  fellow  selected? 

1100.21  What  selection  criteria  does  the 
Director  use  to  rate  an  applicant? 


1100.22  How  does  the  Director  determine 
the  amount  of  a  fellowship? 

1 100.23  What  payment  methods  may  the 
Director  use? 

1100.24  What  are  the  procedures  for 
payment  of  a  fellowship  award  directly 
to  the  fellow? 

1100.25  What  are  the  procedures  for 
payment  of  a  fellowship  award  through 
the  fellow's  employer? 

Subpart  D— What  Conditions  Must  Be  Met 
by  a  Fellow? 

1100.30  Where  may  the  fellowship  project 
be  conducted? 

1100.31  Who  is  responsible  for  oversight  of 
fellowship  activities? 

1100.32  What  is  the  duration  of  a 
fellowship? 

1100.33  What  reports  are  required? 

Authority:  20  U.S.C.  1213c(e). 

Subpart  A— General 

§  1 100.1    What  is  the  Literacy  Leader 
Fellowship  Program? 

(a)  Under  the  Literacy  Leader 
Fellowship  Program,  the  Director  of  the 
National  Institute  for  Literacy  provides 
hnancial  assistance  to  outstanding 
individuals  who  are  pursuing  careers  in 
adult  education,  adult  literacy  or  the 
adult  components  of  family  literacy,  as 
defined  in  sections  1202(e)(3)  (A),  (B), 
and  (C)  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (20  USC  6362(e)(3)  (A),  (B), 
and  (O). 

(b)  Fellowships  are  awarded  to  these 
individuals  for  the  purpose  of  carrying 
out  short-term,  innovative  projects  that 
contribute  to  the  knowledge  base  of  the 
adult  education  or  adult  or  family 
literacy  field. 

(c)  Fellowships  are  intended  to 
benefit  the  fellow,  the  Institute,  and  the 
national  hteracy  field  by  providing  the 
fellow  with  the  opportunity  to  interact 
with  national  leaders  in  the  field  and 
make  contributions  to  federal  policy 
initiatives  that  promote  a  fully  literate 
adult  population. 

§  1 1 00.2    Who  is  eligible  for  a  fellowship? 

(a)  Only  individuals  are  eligible  to  be 
recipients  of  fellowships. 

(b)  To  be  eligible  for  a  fellowship 
under  this  program,  an  individual  must 
be- 

(1)  A  citizen  or  national  of  the  United 
States,  or  a  permanent  resident  of  the 
United  States,  or  an  individual  who  is 
in  the  United  States  for  other  than 
temporary  purposes  and  intends  to 
become  a  permanent  resident; 

(2)  Eligible  for  Federal  assistance 
under  the  terms  of  34  CFR  75.60  and 
75.61;  and 

(3)  Either  an  adult  or  family  literacy 
worker  or  an  adult  learner  as  defined  in 
§1105.5. 


(c)  An  individual  who  has  received  a 
fellowship  award  in  a  prior  year  is  not 
eligible  for  another  award. 

(d)  Several  individuals  may  apply 
jointly  for  one  award,  if  each  individual 
will  contribute  significantly  to  the 
proposed  project  and  if  the  proposed 
project  will  develop  leadership  for  each 
individual. 

§  1 1 00.3    What  type  of  project  may  a  fellow 
conduct  under  this  program? 

(a)  Under  the  auspices  of  the  Institute, 
and  in  accordance  with  the  Fellowship 
Agreement,  a  Literacy  Leader  Fellow 
may  use  a  fellowship  awarded  under 
this  part  to  engage  in  research, 
education,  training,  technical  assistance, 
or  other  activities  that  advance  the  field 
of  adult  education,  adult  or  family 
literacy,  including  the  training  of 
volunteer  literacy  providers  at  the 
national,  State,  or  local  level. 

(b)  a  Literacy  Leader  Fellow  may  not 
use  a  fellowship  awarded  under  this 
part  for  any  of  the  following: 

(1)  Tuition  and  fees  for  continuing  the 
education  of  the  applicant  where  this  is 
the  sole  or  primary  purpose  of  the 
project. 

(2)  Planning  and  implementing 
fundraisers 

(3)  General  program  operations  and 
administration. 

(4)  Activities  that  otherwise  do  not 
meet  the  purposes  of  the  Literacy  Leader 
Fellowship  program,  as  described  in 
paragraph  (a)  of  this  section. 

§  1 1 00.4    What  regulations  apply? 

This  program  is  governed  by  the 
regulations  in  this  part  and  the 
following  additional  regulations: 

34  CFR  74.36,  Intangible  property; 

34  CFR  74.61,  Termination 

34  CFR  75.60,  Individuals  ineligible 
to  receive  assistance 

34  CFR  75.61,  Certification  of 
eligibility 

34  CFR  part  85.  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

§  1 1 00.5    What  definitions  apply? 

(a)  The  definiUons  in  34  CFR  77.1. 
except  that  the  definitions  of 
"Applicant";  "Application",  "Award", 
and  "Project"  do  not  apply  to  this  part. 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Adult  learner  metms  an  individual 
over  16  years  old  who  is  pursuing  or  has 
completed  some  form  of  literacy  or  basic 
skills  training,  including  preparation  for 
the  G.E.D. 

Applicant  means  an  individual  (or 
more  than  one  individual,  if  applying 


11896 


Federal  Register /Vol.  65,  No.  45 /Tuesday,  March  7,  2000 /Rules  and  Regulations 


C  111 


jointly)  requesting 
this  program. 

Application 
for  a  fellowship 

y4  ward  means  ai 
provided  for 

Board  means  th< 
Literacy's  Advisor  r 
pursuant  to  sectio 
Workforce 
U.S.C.  9252(e)). 

Director  means 
National  Institute 

Family  literacy. 
Literacy  Leader 
means  any  of  the 
family  literacy,  as 
1202(e)(3)(A).  (B). 
Elementary  and 
Act  of  1965.  as 
6362(e)(3)(A).  (B) 
interactive  literacy 
parents  and  their 
parents  regarding 
teacher  for  their 
partners  in  the 
children,  or 
leads  to  economic 

Fellow  means  a 
fellowship. 

Fellowship  meai  s 
financial  assistant ! 
Institute  to  an  indiy 
section  242(d)  of 
Investment  Act  of 
9252(d))  to  enable 
conduct  research 
hteracy  activities 
the  Institute. 

Fellowship 
written  agreement 
the  Institute  and  a 
executed,  has  the 
obligating  the  fell 
which  states  the 
of  the  parties. 

Institute  means 
for  Literacy. 

Literacy  worker 
who  is  pursuing  a 
literacy  or  family 
above)  or  a  related 
minimum  of  five 
academic,  volunte^ 
experience  in  the 
literacy,  adult  ed 
field.  Relevant 
teaching, 
or  research. 

Project  means 
in  by  the  fellow 
fellowship. 

Research  means 
following  activities 
education  or  educa  t 
basic  and  applied 
surveys,  assessmer^ts 
investigations,  ex 
development  and 


a  fellowship  under 


medns  a  written  request 
uiider  this  program, 
amount  of  funds 
fello\|rship  activities. 

National  Institute  for 
Board  established 
242(e)  of  the 
Investnjent  Act  of  1998  (20 

tlie  Director  of  the 
or  Literacy, 
or  purposes  of  the 
Fe  lowship  Program, 
components  of 
lefined  in  sections 
md(C)ofthe 
Se  condary  Education 
ammded  (20  U.S.C. 
ind  (O),  including 
activities  between 
Idren,  training  for 
How  to  be  the  primary 
ch  ildren  and  full 
edv  cation  of  their 
parent  literacy  training  that 
ielf-sufficiency. 
qecipient  of  a 

an  award  of 
made  by  the 
idual  pursuant  to 

Workforce 
998  (20  U.S.C. 
hat  individual  to 
other  authorized 
h  nder  the  auspices  of 


■tie 


or 


Agrei  'ment  means  a 

sntered  into  between 
ellow,  which,  when 
effect  of 
ship  award,  and 
s  and  obligations 


li  (gal 


lOiVS 


rij  hts 


t  ae  National  Institute 

I  leans  an  individual 
( areer  in  adult 
li  teracy  (as  defined 
leld  and  who  has  a 
of  relevant 
or  professional 
literacy,  family 
uclation,  or  related 
includes 
policymaking,  administration, 


yisars 


adult 


th; 


work  to  be  engaged 
the  period  of  the 


du  'ing 


)ne  or  more  of  the 
in  literacy  or 
ion  related  fields: 

iJBsearch,  planning, 
,  evaluations, 

pferiments. 


c  emonstrations. 


§  1 1 00.6    What  priorities  may  ttie  Director 
establish? 

The  Director  may,  through  a  notice 
published  in  the  Federal  Register,  select 
annually  one  or  more  priorities  for 
funding.  These  priorities  may  be  chosen 
from  the  areas  of  greatest  immediate 
concern  to  the  Institute  and  may 
include,  but  are  not  limited  to,  the 
following  areas: 

(a)  Developing  leadership  in  adult 
learners.  Because  adult  learners  are  the 
true  experts  on  literacy,  they  are  an 
important  resource  for  the  field.  Their 
firsthand  experience  as  "customers"  of 
the  literacy  system  can  be  invaluable  in 
assisting  the  field  in  moving  forward, 
particularly  in  terms  of  raising  public 
awareness  and  understanding  about 
literacy. 

(b)  Expanding  the  use  of  technology  in 
literacy  programs.  One  of  the  Institute's 
major  projects  is  the  Literacy 
Information  aNd  Communication 
System  (LINCS),  an  Internet-based 
information  system  that  provides  timely 
information  and  abundant  resources  to 
the  literacy  commimity.  Keeping  the 
literacy  community  up  to  date  in  the 
Information  Age  is  vital. 

(c)  Improving  accountability  for 
literacy  programs.  Literacy  programs 
must  develop  accountability  systems 
that  demonstrate  their  effectiveness  in 
helping  adult  learners  contribute  more 
fully  in  the  workplace,  family  and 
community.  There  is  growing  interest  in 
results-oriented  literacy  practice, 
especially  as  related  to  the  Equipped  for 
the  Future  (EFF)  framework. 

(d)  Raising  public  awareness  about 
literacy.  The  Lastitute  is  leading  a 
national  effort  to  raise  public  awareness 
that  literacy  is  part  of  the  solution  to 
many  social  concerns,  including  health, 
welfare,  the  economy,  and  the  well- 
being  of  children.  Projects  that  enhance 
this  effort  will  be  given  priority 
consideration. 

Subpart  B — How  Does  an  Individual 
Apply  for  a  Fellowship? 

§1100.10    What  categories  of  fellowships 
does  the  Institute  award? 

The  Institute  awards  two  categories  of 
Literacy  Leadership  Fellowships: 

(a)  Literacy  Worker  Fellowships;  and 

(b)  Adult  Learner  Fellowships. 

§  1 1 00.1 1     How  does  an  individual  apply  for 
a  fellowship? 

An  individual  shall  apply  to  the 
Director  for  a  fellowship  award  in 
response  to  an  application  notice 
published  by  the  Director  in  the  Federal 
Register.  The  application  must  describe 
a  plan  for  one  or  more  of  the  activities 
stated  in  §  1100.3  that  the  applicant 


proposes  to  conduct  imder  the 
fellowship.  The  application  must 
indicate  which  category  of  fellowship, 
as  described  in  §  1100.10,  most 
accurately  describes  the  applicant. 
Applicants  must  also  submit  for  letters 
for  recommendation  and  certain  forms, 
assurances  and  certifications,  including 
the  certification  required  under  34  CFR 
75.61.  For  applicants  who  propose  to 
conduct  the  fellowship  project  on  a 
part-time  basis  while  imdertaking  other 
paid  employment,  one  of  the  foiu 
required  letters  of  recommendation 
must  be  from  the  applicant's  employer, 
and  must  include  a  statement  that  the 
applicant's  workload  will  not  exceed 
100  percent  of  time.  (Approved  by  the 
Office  of  Management  and  Budget  imder 
0MB  Control  Number  3430-4)003. 
Expiration  Date  6/30/2000.) 

§1100.12    What  applications  are  not 
evaluated  for  funding? 

The  Director  does  not  evaluate  an 
application  if — 

(a)  The  applicant  is  not  eligible  under 
§1100.2; 

(b)  The  applicant  does  not  comply 
with  all  of  the  procedural  rules  that 
govern  the  submission  of  applications 
for  Literacy  Leader  Fellowship  funds; 

(c)  The  application  does  not  contain 
the  information  required  by  the 
Institute; 

(d)  The  application  proposes  a  project 
for  which  a  fellow  may  not  use  the 
fellowship  funds,  as  described  in 

§  1100.3(b). 

(e)  The  application  is  not  submitted 
by  the  deadline  stated  in  the  application 
notice. 

Subpart  C — How  Does  the  Director 
Award  a  Fellowship? 

§  1 1 00.20    How  is  a  fellow  selected? 

(a)  The  Director  selects  applications 
for  fellowships  on  the  basis  of  the 
selection  criteria  in  §  1100.21  and  any 
priorities  that  have  been  published  in 
the  Federal  Register  and  are  applicable 
to  the  selection  of  applications. 

Cb)(l)  The  Director  may  use  experts 
from  the  literacy  field  to  rank 
applications  according  to  the  selection 
criteria  in  §  1100.21,  and  then  provide 
the  top-ranked  applications  to  the 
Institute's  Advisory  Board. 

(2)  The  Institute's  Advisory  Board 
evaluates  these  applications  based  on 
the  selection  criteria  in  §  1100.21  and 
makes  funding  recommendations  to  the 
Director. 

(3)  The  Director  then  determines  the 
number  of  awards  to  be  made  in  each 
fellowship  category  and  the  order  in 
which  applications  will  be  selected  for 
fellowships,  based  on  the  initial  rank 
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order,  recommendations  by  the  board, 
and  any  other  information  relevant  to 
any  of  the  selection  criteria,  applicable 
priorities,  or  the  purposes  of  the 
Literacy  Leader  Fellowship  Program, 
mcluding  whether  the  selection  of  an 
application  would  increase  the  diversity 
of  fellowship  projects  under  this 
program. 

§  1 1 00.21     What  selection  criteria  does  the 
Director  use  to  rate  an  applicant? 

The  Director  uses  the  following 
criteria  in  evaluating  each  applicant  for 
a  fellowship: 

(a)  Quality  of  plan.  (45  points)  The 
Director  uses  the  following  criteria  to 
evaluate  the  quality  of  the  proposed 
project: 

(1)  The  proposed  project  deals  with 
an  issue  of  major  concern  to  the  literacy 
field. 

(2)  The  design  of  the  project  is  strong 
and  feasible. 

(3)  The  project  addresses  critical 
issues  in  an  innovative  way. 

(4)  The  plan  demonstrates  a 
knowledge  of  similar  programs  and  an 
intention,  where  appropriate,  to 
coordinate  with  them. 

(5)  The  applicant  describes  adequate 
support  and  resources  for  the  project. 

(6)  The  plan  includes  evaluation 
methods  to  determine  the  effectiveness 
of  the  project. 

(7)  The  project  results  are  likely  to 
contribute  to  the  knowledge  base  in 
literacy  or  adult  education,  and  to 
federal  policy  initiatives  in  these  or 
related  areas. 

(8)  The  project  will  enhance  literacy 
or  adult  education  practice. 

(9)  The  project  builds  research 
capacity  or  improves  practice  within  the 
field. 

(b)  Qualifications  of  applicant.  (25 
points)  The  Director  uses  the  following 
criteria  to  evaluate  the  qualifications  of 
the  appUcant: 

(1)  The  applicant  has  a  strong 
background  in  the  adult  or  family 
literacy  field,  (hiclude  all  relevant 
experience,  which  many  include 
experience  as  a  volunteer  or  an  adult 
learner.) 

(2)  The  applicant  has  expertise  in  the 
proposed  area  of  the  project. 

(3)  The  applicant  has  demonstrated 
the  ability  to  complete  a  quality  project 
or  has  shown  leadership  in  this  area. 

(4)  The  applicant  provides  letters  of 
recommendation  that  show  strong 
knowledge  by  others  in  the  literacy  field 
of  the  applicant's  background  and  past 
work. 

(c)  Relevance  to  the  Institute.  (10 
points)  The  Director  uses  the  following 
criteria  to  evaluate  the  relevance  of  the 
applicant's  proposal  to  the  Institute: 


(1)  The  project  significantly  relates  to 
the  purposes  and  work  of  the  Institute. 

(2)  The  applicant  proposes  a 
minimum  of  four  visits  to  the  Institute 
for  quarterly  meetings  (this  may  be 
adjusted  according  to  the  number  of 
months  to  be  served  in  the  fellowship) 
and,  if  necessary,  depending  on  the 
nature  and  scope  of  the  proposed 
project,  to  spend  an  additional  portion 
of  the  project  time  at  the  Institute. 

(d)  Dissemination  plan.  (10  points) 
the  Director  uses  the  following  criteria 
to  evaluate  the  quality  of  the 
dissemination  plan; 

(1)  The  applicant  clearly  specifies 
what  information  will  be  made  available 
to  the  field  and  how  this  information 
will  further  the  efforts  of  the  field. 

(2)  The  applicant  describes  how  this 
information  will  be  shared  with  the 
field  (e.g.,  print,  on-line,  presentations, 
video,  etc.). 

(e)  Budget.  (10  points)  The  Director 
uses  the  following  criteria  to  evaluate 
the  budget: 

(1)  The  budget  will  adequately 
support  the  project. 

(2)  The  costs  are  clearly  related  to  the 
objectives  of  the  project. 

(3)  The  budget  is  cost  effective. 

(4)  The  budget  narrative  clearly 
describes  the  budget  and  how  costs  are 
calculated. 

§  1 1 00.22    How  does  the  Director  determirw 
the  amount  of  a  fellowship? 

The  amoimt  of  the  fellowship  will  not 
exceed  $70,000,  and  shall  consist  of— 

(a)  A  stipend,  calculated  on  the  basis 
of  either — 

(1)  The  fellow's  current  annual  salary, 
prorated  for  the  length  of  the  fellowship 
salary  reimbiusement;  or 

(2)  If  a  fellow  has  no  current  salary, 
the  fellow's  education  and  experience; 
and 

(b)  A  subsistence  allowance,  materials 
allowance  (covering  costs  of  materials 
and  supplies  directly  related  to  the 
completion  of  the  project),  and  travel 
expenses  (including  expenses  to  attend 
quarterly  meetings  in  Washington,  DC) 
related  to  the  fellowship  and  necessary 
to  complete  the  scope  of  work  outlined 
in  the  proposal,  consistent  with  Title  5 
U.S.C.  chapter  57. 

§  1 1 00.23    What  payment  methods  may  the 
Director  use? 

(a)  Ehrector  will  pay  a  fellowship 
award  directly  to  the  fellow  or  through 
the  fellow's  employer.  The  appUcation 
should  specify  if  the  fellow  wishes  to  be 
paid  directly  or  through  the  fellow's 
employer. 

(b)  The  Director  considers  the 
preferences  of  the  fellow  in  determining 
whether  to  pay  a  fellowship  award 


directly  to  the  fellow  or  through  the 
fellow's  employer;  however,  the 
Director  pays  a  fellowship  award 
through  the  fellow's  employer  only  if 
the  employer  enters  into  an  agreement 
with  the  Director  to  comply  the 
provisions  of  §  1100.25. 

§  11 00.24    What  are  the  procedures  for 
payment  of  a  fellowship  award  directly  to 
the  fellow? 

(a)  If  the  Director  pays  fellowship 
award  directly  to  the  fellow  after  the 
Director  determines  the  amount  of  a 
fellowship  award,  the  fellowship 
recipient  shall  submit  a  payment 
schedule  to  the  Director  for  approval. 
The  Director  advises  the  recipient  of  the 
approved  schedule. 

(b)  If  a  fellow  does  not  complete  the 
fellowship,  or  if  the  Institute  terminates 
the  fellowship,  the  fellow  shall  retiun  to 
the  Director  a  prorated  portion  of  the 
stipend  and  any  unused  subsistence  and 
materials  allowance  and  travel  funds  at 
the  time  and  in  the  manner  required  by 
the  Director. 

§1100.25    Whet  are  the  procedures  for 
payment  of  a  fellowship  award  through  the 
fellow's  employer? 

(a)  If  the  Director  pays  a  fellowship 
award  through  the  fellow's  employer, 
the  employer  shall  submit  a  payment 
schedide  to  the  Director  for  approval. 

(b)  The  employer  shall  pay  the  fellow 
the  stipend,  subsistence  and  materials 
allowance,  and  travel  funds  according  to 
the  payment  schedule  approved  by  the 
Director.  If  the  fellow  does  not  complete 
the  fellowship,  the  fellow  shall  return  to 
the  employer  a  prorated  portion  of  the 
stipend  and  any  unused  subsistence  and 
materials  allowance  and  travel  funds. 
The  employer  shall  return  the  funds  to 
the  Director  at  the  time  and  in  the 
manner  required  by  the  Director.  The 
employer  shall  also  return  to  the 
Director  any  portion  of  the  stipend, 
subsistence  and  materials  allowance 
and  travel  funds  not  yet  paid  by  the 
employer  to  the  fellow. 

Subpart  D— What  Conditiorts  Must  Be 
Met  by  a  Fellow? 

§  1 1 00.30    Where  may  the  fellowship 
project  be  conducted? 

(a)  A  fellow  is  encouraged  to  carry  out 
all,  or  a  portion  of,  the  fellowship 
project  at  the  Institute.  At  a  minimum, 

a  fellow  is  required  to  attend  quarterly 
meetings  at  the  National  Institute  for 
Literacy  in  Washington,  D.C.  (this  may 
be  adjusted  according  to  the  number  of 
months  served  in  the  fellowship). 

(b)  Office  space  and  logistics  will  be 
provided  by  the  Institute  when  fellows 
are  in  residence  at  the  Institute. 
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(c)  the  fellow  nAy 
participate  in  me€  tings 
other  activities  at 
Education,  Labor. 
Services,  in  Washjngt 
visits  to  other  loc£  t 
appropriate  for  th^ 
conducted. 


also  be  required  to 
conferences  and 
[he  Departments  of 
or  Health  and  Human 
onD.C,  or  in  site 
ions,  if  deemed 
project  being 


§  1 1 00.31    Who  is  responsible  for  oversight 
of  fellowship  activities? 


(a)  All  fellowsh:  p 
conducted  under 
oversight  of  the 
may  arrange  throu  jh 
for  another  Federa  1 
public  or  private  r 
organization  that 
involved  in  literacjy 
to  assume  direct 
fellowship  activitifes. 

(b)  Fellows  may 
mentor  to  orient 
System  and  Institiite 


activities  are 
1  he  direct  or  general 
Institute.  The  Institute 
written  agreement 
agency,  or  another 
onprofit  agency  or 
substantially 
research  or  services, 
stpervision  of  the 


13  ; 


be  assigned  a  peer 
to  the  Federal 
procediu-es. 


tl  em 


§1100.32    What  is  tie  duration  of  a 
fellowship? 

(a)  The  histitute  awards  fellowships 
for  a  period  of  at  h  last  three  and  not 
more  than  12  mon  hs  of  full-time  or 
part-time  activity.  Applicants  proposing 
part-time  projects  nust  devote  at  least 
60  percent  of  time  to  the  project.  The  60 
percent  requireme  it  may  be  waived  at 
the  Director's  disci  etion.  An  award  may 
not  exceed  12  months  in  duration.  The 
actual  period  of  th }  fellowship  will  be 
determined  at  the  ime  of  award  based 
on  proposed  activities. 

(b)  In  order  to  cc  ntinue  the  fellowship 


to  completion,  the 


fellow  must  be 


making  satisfactory '  progress  as 
determined  periodically  by  the  Director. 


(c)  A  fellowship 


may  be  terminated 


under  the  terms  of  34  CFR  74.61 

§  1 100.33    What  rep  arts  are  required? 

(a)  A  fellow  shal  submit  fellowship 
results  to  the  Instit  ute  in  formats 
suitable  for  wide  d  issemination  to 


policymakers  and 


he  public.  These 


formats  should  inc  iude,  as  appropriate 
to  the  topic  of  the  ellowship  and  the 
intended  audience ,  articles  for  academic 
journals,  newspapers,  and  magazines, 
(b)  Each  fellows  lip  agreement  will 
contain  specific  pravisions  for  how, 
when,  and  in  what  format  the  fellow 


Auto  industry  of  ligh 
engines. 


This  table  is  not 
exhaustive,  but  rather 
for  readers  regardi 


will  report  on  results,  and  how  asd  to 
whom  the  results  will  be  disseminated. 

(c)  A  fellow  shall  submit  a  final 
performance  report  to  the  Director  no 
later  than  90  days  after  the  completion 
of  the  fellowship.  The  report  must 
contain  a  description  of  the  activities 
conducted  by  the  fellow  and  a  thorough 
analysis  of  the  extent  to  which,  in  the 
opinion  of  the  fellow,  the  objectives  of 
the  project  have  been  achieved.  In 
addition,  the  report  must  include  a 
detailed  discussion  of  how  the  activities 
performed  and  results  achieved  could 
be  used  to  enhance  literacy  practice  in 
the  United  States.  (Approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Control  Number  3430-0003, 
Expiration  Date  6/30/2000.) 

Dated:  March  2,  2000. 
Carolyn  Staley, 
Deputy  Director,  NIFL. 
[PR  Doc.  00-5521  Filed  3-6-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[AMS-FRL-6545-7] 

Optional  Certification  Streamlining 
Procedures  for  Light-Duty  Veiilcles, 
Ligiit-Duty  Trucks,  and  Heavy-Duty 
Engines  for  Original  Equipment 
Manufacturers  and  for  Aftermarket 
Conversion  Manufacturers;  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  adopting  a  fee  waiver 
provision  for  vehicles  certified  with 
"closed"  fuel  systems  and  for  vehicles 
certified  to  the  Clean-Fuel  vehicle  (CFV) 
standards.  EPA  is  also  adopting  a 
provision  for  calculating  eligibility  for  a 
partial  fee  waiver  for  vehicles  converted 
to  operate  on  a  gaseous  fuel.  EPA 
proposed  this  provision  in  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  on  July  20,  1998,  at  63  FR 
38767,  to  provide  incentives  for  the 
manufacturer  of  CFVs  by  easing  the 
burden  of  certification  for 


manufactiu-ers  of  these  vehicles.  EPA  is 
not  adopting  certain  other  provisions 
proposed  in  that  document. 

The  fee  waivers  adopted  today  will  be 
effective  for  the  2000  Model  Year  (MY) 
and  will  continue  through  MY  2003. 
This  action  will  reduce  the  cost  of 
certification  for  manufacturers  certifying 
a  small-volume  engine  family  to  CFV 
standards.  In  addition,  it  is  anticipated 
this  action  will  provide  a  financial 
incentive  for  automobile  and  engine 
manufacturers  to  increase  the  number  of 
offerings  of  alternatively  fueled  vehicles 
to  private  owners  and  fleet  owners. 
Manufacturers  who  qualify  for  the  fee 
waivers  and  who  have  already  paid 
their  fees  for  2000  MY  vehicles  will  be 
eligible  for  a  complete  refund.  EPA 
estimates  that  overall  manufactiirers 
will  save  about  $100,000  during  each  of 
the  next  foiu  model  years  due  to  this 
provision. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  6,  2000. 

ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Docket  No. 
A-97-27,  located  at  the  Air  Docket,  401 
M  Street  SW,  Washington.  DC  20460, 
and  may  be  reviewed  in  Room  M-1500 
from  8  a.m.  until  5:30  p.m.  on  business 
days.  The  telephone  number  is  (202) 
260-7548  and  the  fecsimile  number  is 
(202)  260-4400.  As  provided  in  40  CFR 
Part  2,  EPA  may  charge  a  reasonable  fee 
for  photocopying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Clifford  Tyree,  Senior  Project  Manager, 
U.S.  EPA,  National  Vehicle  and  Fuel 
Emission  Laboratory,  Vehicle  Programs 
and  Compliance  Division,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105- 
2425.  Telephone:  (734)  214-4310;  FAX 
734-214-^053.  E-Mail, 
t)nree.clifford@epamail. epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  cire  Original  Equipment 
Manufactiu"ers  (OEMs)  of  Light-Duty 
Vehicles,  Light-Duty  Trucks  (LDTs),  and 
Heavy-Duty  Engine  (HDEs) 
manufactiu-ers.  In  addition,  aftermarket 
converters  of  LDVs,  LDTs,  and  HDEs 
will  also  be  regulated.  Entities  include: 


Cateyory 


duty  vehicles,  light-duty  trucks,  and  heavy-duty 


Examples  of  regulated  entities 


Original  Equipment  Manufacturers  (OEMs)  and  Aftermarl<et  Converters. 


intended  to  be 
provides  a  guide 
entities  likely  to  be 


mg 


regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 


this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
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product  is  regulated  by  this  action,  you 
should  careftiUy  examine  the 
applicability  criteria  in  §  86.094-1  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  product,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Obtaining  Electronic  Copies  of  the 
Regulatory  Documents 

The  preamble,  regulatory  and  other 
related  documents  are  also  available 
electronically  from  the  EPA  Internet 
Web  site.  This  service  is  free  of  charge, 
except  for  any  cost  you  already  incur  for 
Internet  connectivity.  The  electronic 
Federal  Register  version  is  made 
available  on  the  day  of  publication  on 
the  primary  Web  site  listed  below.  The 
EPA  Office  of  Mobile  Sources  also 
publishes  Federal  Register  notices  and 
related  documents  on  a  secondary  Web 
site  listed  below. 

1.  http://www.epa.gov/docs/fedrgstr/ 
EPA-AIR/(either  select  desired  date  or 
use  Search  feature.) 

2.  http://vkrww.epa.gov/OMSWWW/ 
cff.htm 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Table  of  Contents 
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A.  Definition  of  Dedicated  Vehicle  (or 
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I.  Introduction 

The  goal  of  the  proposed  amendments 
was  to  ease  the  burden  of  certification 
for  manufacturers  of  vehicles  and 
engines  certified  with  closed  fuel 


systems  and  for  manufacturers  of  Clean- 
Fuel  vehicles  (CFV),  to  increase  the 
supply  of  such  vehicles.  This  overall 
increase  in  the  supply  of  such  vehicles 
will  also  result  in  a  broader  selection  of 
vehicles  certified  to  CFV  standards  for 
fleet  operators  subject  to  the  purchasing 
requirements  of  state  Clean-Fuel  Fleet 
Programs  (CFFP)  luider  section  246  of 
the  Clean  Air  Act.  EPA  proposed  to  (1) 
Revise  the  definition  for  dedicated 
vehicle  (or  engine)  in  40  CFR  86.092-90 
to  include  CFVs  with  limited  ability  to 
operate  on  a  conventional  fuel,  (2) 
amend  the  current  regtilations  to  allow 
manufacturers  of  CFVs  to  group  certain 
engine  families  together  for  certification 
purposes,  and  (3)  exempt  certain 
manufacturers  for  MY  1999,  2000,  and 
2001,  from  certification  fees  for  vehicles 
with  closed  fuel  systems  and  for  CFVs. 

n.  Content  of  the  Final  Rule 

A.  Definition  of  Dedicated  Vehicle  (or 
Engine) 

EPA  is  not  adopting  the  proposed 
changes  to  the  definition  of  a  dedicated 
vehicle  (or  engine)  for  the  reasons 
described  below.  EPA  received  four 
comments  expressing  support  for  this 
provision,  but  also  expressing  concern 
that  the  proposed  definition  would  add 
complexity  and  confusion  for  the 
consiuner. 

EPA  proposed  to  revise  the  current 
definition  of  dedicated  vehicle  (or 
engine)  to  encompass  vehicles  with 
limited  ability  to  operate  on  a  second 
fuel.  The  emergency  fuel  supply  of  the 
second  fuel  would  be  limited  to  a  fuel 
capacity  that  would  only  allow  a  50- 
mile  range  or,  operation  for  one  hour  in 
three  hoius  of  driving.  Some 
commenters  felt  strongly  that  the 
operators  would  find  a  way  to 
circumvent  the  limitations  on  the  use  of 
the  second  fuel.  For  example,  the 
electronic  limit  of  one  hour  of  operation 
in  three  could  easily  be  tampered  with. 
They  also  felt  that  some  operators 
would  choose  to  operate  on  the  gasoline 
in  non-emergency  situations,  even  if  the 
total  capacity  would  only  allow  a  50- 
mile  range. 

EPA  received  several  comments 
arguing  that  any  vehicle  called 
"dedicated"  should  only  be  capable  of 
operating  on  one  fuel.  They  stated  that 
the  option  of  an  emergency  fuel  supply 
within  the  definition  of  "dedicated" 
would  erode  consumer  knowledge  and 
understanding  of  the  work  they  have 
accomplished  in  producing  vehicles 
which  would  not  have  the  emergency 
fuel  supply. 

EPA  has  considered  the  comments 
received  and  concludes  that  it  is  best  to 
keep  the  current  definition  of  dedicated 


vehicle  (or  engine)  intact  and,  therefore, 
the  proposed  change  is  not  being 
adopted  today.  EPA  believes  that  at  this 
time  it  cannot  ensure  that  amending  the 
definition  of  dedicated  vehicle  as 
proposed  will  not  result  in  consumer 
confusion  about  alternative  fueled 
vehicles.  Therefore,  vehicles  with  a 
limited  ability  to  operate  on  a  second 
fuel  will  continue  to  be  considered 
dual-fueled  vehicles. 

B.  Engine  Family  Criteria  and  Assigned 
Deterioration  Factors 

In  light  of  recently  adopted 
amendments  to  EPA's  certification 
regulations  EPA  has  decided  not  to 
adopt  the  proposed  engine  family 
criteria  and  assigned  deterioration 
factors  (DFs)  proposed  in  the  NPRM. ' 
The  flexibility  that  would  have  been 
provided  by  the  proposed  definition  of 
"Engine  Family  Class"  is  for  the  most 
part  encompassed  in  the  "Durability 
group  determination"  and  the  "Test 
group  determination"  provisions  of  the 
CAP  2000  amendments. 23  Because  the 
CAP  2000  amendments  provide  the 
majority  of  relief  proposed  for  light-duty 
vehicles,  it  is  imnecessary  to  adopt  the 
proposed  provisions. 

TTie  CAP  2000  rules  do  not  apply  to 
heavy-duty  engines  and  the  proposed 
durability  requirements  would  have 
required  specific  durability  data 
submissions  for  heavy-duty  engines. 
Some  commenters  stated  that  the 
proposed  changes  were  more  restrictive 
than  current  regidations,  therefore  the 
heavy-duty  manufactiu^rs  would  not 
Ukely  exercise  the  options  that  would  be 
provided  by  the  proposed  provisions. 
Since  the  changes  would  have  been 
optional  and  because  it  appears  unlikely 
the  heavy-duty  engine  manufactiirers 
would  use  the  options  that  would  have 
been  provided  by  the  proposed 
provisions,  EPA  has  decided  not  to 
adopt  the  proposed  changes  for  heavy- 
duty  engines. 

Several  commenters  noted  that  a  1995 
EPA  guidance  document  (CD-95-14), 
would  expire  with  the  2000  MY.  This 
Agency  guidance  document  provided 
assigned  deterioration  factors  for 
gaseous-fueled  vehicles  and  engines  for 
small-volume  manufacturers  as 
provided  in  40  CFR  86.094-14(a)(2)  and 
86.094-14(c)(7)(i)(C).  The  commenters 
noted  that  the  Agency  has  previously 
indicated  its  intent  to  extend  the 


1 40  CFR  Part  9  et  al;  Control  of  Air  Pollution 
From  New  Motor  Vehicles;  Compliance  programs 
for  New  Lighf-Dutv  Vehicles  and  Light-Duty 
Trucks;  Final  Rule,  85  FR  23905.  May  4.  1999  (the 
"CAP  2000"  regulations). 

MO  CFR  86.1820-01  "Durability  group 
Determination" 

MO  CFR  86.1827-01  "Test  group  Determination" 
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applicability  of  the  a  ssigned 
deterioration  factors  to  reflect  both  the 
new  sales-volume  li)  nit  for  small- 
volume  manufacture  rs  as  provided  in 
the  CAP  2000  provia  ions  and  to  include 
assigned  deterioration  factors  for  heavy- 
duty  engines  qualified  to  use  additive 


deterioration  factors 


EPA  did  not 


indicate  in  the  NPRI 1  any  intent  to 
revise  this  guidance.  This  issue  is 
outside  the  scope  of  today's  action,  and 
EPA  intends  to  addrpss  this  issue  in  a 
separate  context. 

C.Fees 

EPA  is  finalizing  t^e  proposed  fee 
waiver  provisions, 
described  below  anc 
Every  commenter  addressing  the  fees 
issue  supported  this  proposed 
amendment. 

Several  conunentars  who  supported 
EPA's  proposal  recommended 
expanding  the  scopq  of  the  fee  waiver. 
One  fleet  operator  racommended  the  fee 
waiver  be  extended  Indefinitely.  One 
commenter  wanted  jhe  fee  waiver  to  be 
retroactive  to  the  date  of  the  Notice  of 
Proposed  Rulemaking,  July  20, 1998. 
One  commenter  wanted  all  of  the  1999 
model  year  fees  to  b}  refunded  for  all 
alternative  fueled  vehicles.  For  the 
reasons  described  bdlow,  EPA  is 
finalizing  the  proposed  fee  waiver  for 
MY  2000  vehicles  aid  engines  meeting 
LEV  or  better  emissions  standards,  and 
for  NfY  2000  dedica  ed  gaseous  fuel 
vehicles  and  engine  >.  In  addition,  EPA 
is  adopting  a  provis  on  through  which 
manufacturers  who  lave  certified  such 
vehicles  for  MY  200  D  can  seek  a  refund 
of  certification  fees.  Finally.  EPA  is 
extending  the  fee  wi  liver  through  MY 
2003,  two  years  bey  )nd  the  proposed 
waiver. 

EPA  disagrees  wi1  h  the  commenter 
who  recommends  tl  e  fee  waiver  be 
extended  indefinite  y.  The  pmpose  of 
the  fee  waiver  is  to  i  incourage 
manufact\irers  to  pr  aduce  and  certify 
clean  fuel  vehicles,  and  gaseous  fueled 
vehicles,  as  descrihsd  in  the  NPRM. 
EPA  does  not  belie\  e  that  it  is  necessary 
or  appropriate  to  pr  )vide  a  fee  waiver 
beyond  a  specific,  s  lort-term  time 
period  as  an  incenti  ve  to  manufacturers. 
Once  clean  fuel  veh  icles  and  gaseous 
fueled  vehicles  are  certified  and  in  use, 
it  is  reasonable  to  e:  cpect  that 
consiuners,  includi:  ig  fleets,  will 
continue  to  provide  a  market  for  such 
vehicles.  Therefore,  an  indefinite  or 
significantly  longer  term  fee  waiver  is 
not  needed. 

EPA  also  does  no  t  believe  it  is 
appropriate  to  maki )  the  fee  waiver  and 
refunds  retroactive  to  MY  vehicles 
before  MY2000.  Wl  ile  EPA  beUeves  it  is 
appropriate  to  prov  ,de  a  short-term  fee 


waiver  for  certain  vehicles  for  the 
reasons  described  in  the  NPRM.  to  the 
extent  manufacturers  certified  clean  fuel 
vehicles  and  gaseous  fueled  vehicles  in 
prior  model  years,  they  clearly  believed 
it  was  a  wise  business  decision  to  do  so 
even  without  the  incentive  provided  by 
a  fee  waiver  or  refund.  Since  the 
purpose  of  the  waiver  is  to  encourage 
certification  of  such  vehicles,  that 
purpose  is  not  served  by  refunding  or 
waiving  fees  from  prior  model  years."* 

EPA  received  comments  requesting 
the  fee  waiver  extend  at  least  through 
MY  2004.  One  commenter  indicated 
that  original  equipment  manufacturers 
(OEMs)  plan  for  model  year 
introduction  3  and  4  years  in  advance, 
and  therefore  it  is  appropriate  for  EPA 
to  waive  certification  fees  for  those 
vehicles  and  engines  which 
manufacturers  are  currently  beginning 
to  develop.  Commenters  also  noted  that 
EPA's  emission  standards  are  expected 
to  be  revised  beginning  with  MY  2004, 
making  a  fee  waiver  through  this  period 
a  convenient  bridge  to  the  new 
standards. 

EPA  is  adopting  a  fee  waiver- 
provision  for  clean  fuel  vehicles  and 
dedicated  alternative  fuel  vehicles  that 
applies  through  MY  2003.  EPA  is  aware 
that  certain  fleets  continue  to 
experience  difficulty  in  obtaining 
appropriate  clean  fuel  vehicles  to  meet 
fleet  program  pmtihase  requirements. 
Moreover,  further  development  of  the 
alternative  fuel  refueling  infrastructure 
would  help  enable  such  fleets  to  have  a 
broader  choice  of  qualifying  vehicles 
from  which  to  choose.  For  these 
reasons,  EPA  proposed  a  fee  waiver  to 
extend  for  three  model  years  (MY  1999- 
2001).  Based  on  the  effective  date  of 
today's  action,  a  three-model-y^  fee 
waiver  provision  adopted  toda^Svould 
apply  through  MY  2002.  EPA  believes 
that  it  is  appropriate  to  extend  the 
waiver  provision  for  an  additional 
model  year,  to  encoiu-age  manufacturers 
to  begin  development  of  clean  fuel 
vehicles  and  dedicated  alternative  fuel 
vehicles  for  introduction  into  commerce 
in  the  futiue.  Those  manufacturers  who 
do  need  four  years  to  plan  for  vehicle 
introduction  are  thus  assured  of  a  fee 
waiver  for  MY  2003. 


*  As  described  below,  EPA  is  providing  an 
opportunity  for  certain  manufacturers  to  request  a 
refund  of  fees  for  MY  2000.  This  is  to  provide 
equity  for  all  manufacturers  of  similar  vehicles  for 
a  particular  model  year,  and  therefore  the  reasoning 
for  this  limited  refund  provision  does  not  support 
extending  the  refund  to  prior  model  years.  In 
addition,  EPA's  calculation  of  fees  that  could  be 
refunded  for  MY  2000  under  the  provision  adopted 
today  shows  that  the  total  possible  amount  that 
could  be  refunded  is  relatively  small  (less  than 
$75,000). 


EPA  disagrees  with  commenters  who 
recommended  the  fee  waiver  extend  at 
least  through  MY  2004,  to  provide  a 
bridge  to  implementation  of  EPA's  Tier 
2  standards.  As  described  in  this  notice 
and  in  the  NPRM,  the  fee  waiver  is 
primarily  intended  to  encourage 
manufactxuBrs  to  certify  and  produce 
vehicles  and  engines  to  meet  the 
purchase  reqxiirements  of  fleet  operators 
subject  to  clean  fuel  fleet  program 
purchase  requirements.  It  was  not 
proposed  as  a  means  to  facilitate 
implementation  of  new  emissions 
standards.  For  this  reason,  and  because 
EPA  believes  a  foin-model-year  period 
is  sufficient  to  provide  an  initial 
encouragement  for  the  production  of 
clean  fuel  vehicles  and  dedicated 
alternative  fuel  vehicles,  EPA  is  not 
extending  the  fee  waiver  beyond  MY 
2003. 

Several  commenters  wanted  the  fee 
waiver  to  apply  to  flexible-  and  dual- 
fuel  vehicles.  EPA  is  finalizing  the 
proposal  to  waive  fees  for  dedicated 
Tier  1  gaseous  fueled  vehicles,  for  the 
reasons  described  in  the  NPRM.  EPA  is 
not  including  Tier  1  flexible-  and  dual- 
fuel  vehicles  in  the  full  fee  waiver 
because  EPA  cannot  ensm«  the  vehicles 
will  be  operated  using  the  alternative 
fuel.  However,  as  described  below,  EPA 
believes  it  is  appropriate  to  provide  a 
more  limited  incentive  for 
manufacturers  to  certify  such  vehicles. 
One  commenter  claimed  the  need  to 
include  flexible-  and  dual-fuel  vehicles 
is  consistent  with  the  Congressional 
intent  under  Energy  Policy  Act  (EPAct) 
to  reduce  dependency  on  foreign  oil. 
This  fee  waiver  is  not  intended  to 
further  the  purposes  of  EPAct,  which  is 
a  statute  administered  by  the 
Department  of  Energy  (DOE).  Also,  for 
the  reason  already  stated  in  the  NPRM 
and  above,  the  fee  waiver  will  apply 
only  to  dedicated  fuel  systems. 

EPA's  fee  waiver  proposal  was  issued 
in  July  1998,  and,  at  that  time,  EPA 
expected  the  fee  waiver  woidd  begin  to 
apply  no  later  than  MY  2000,  based  on 
the  expected  date  of  promulgation  of  the 
final  rule.  However,  due  to  the  delay  in 
taking  final  action  on  the  proposed 
provisions,  some  manufactiuers  have 
already  certified  vehicles  to  the  Low- 
Emissions  Vehicles  (LEV),  Inherently- 
LEV  (ILEV),  Ultra  LEV  (ULEV),  or  Zero- 
Emissions  Vehicles  (ZEV)  emissions 
standards  for  MY  2000.  EPA  is  adopting 
a  provision  to  refund  the  certification 
fees  paid  for  such  vehicles,  as  well  as 
any  dedicated  gaseous  fueled  Tier  1 
vehicles,  to  provide  equity  in  charging 
of  fees  in  MY  2000.  EPA  does  not  want 
to  penalize  those  manufacturers  who 
certified  these  cleaner  vehicles  early  in 
the  model  year,  prior  to  promulgation  of 
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these  regulations.  Therefore, 
manufacturers  of  such  vehicles  can 
request  a  refund  of  certification  fees 
from  EPA.  This  refund  provision,  in 
combination  with  the  fee  waiver 
provision,  results  in  an  appropriate, 
equitable,  and  nondiscriminatory  fee 
schedule,  for  the  reasons  described  in 
the  NPRM,  and  because  it  avoids 
penalizing  manufacturers  who  have 
already  certified  such  vehicles  for  MY 
2000. 

Several  commenters  noted  a 
discrepancy  between  the  preamble  and 
the  proposed  rule,  hi  the  preamble,  EPA 
clearly  identified  vehicles  and  engines 
with  "closed"  fuel  systems  certified  to 
Tier  1  standards  as  eligible  for  a  fee 
waiver.  5  The  proposed  amendments  to 
the  regulatory  language  did  not  reflect 
this  provision.  This  oversight  is 
corrected  in  today's  action  and  any 
vehicle  or  engine  with  a  dedicated 
"closed"  fuel  system  is  eligible.  A 
vehicle  or  engine  with  a  dual-fuel 
system  or  flexible-fuel  system  would  not 
be  eligible  for  a  fee  waiver.  Vehicles 
certified  only  to  California  emissions 
standards  would  also  not  be  eligible  for 
a  fee  waiver. 

One  of  the  existing  fee  waiver 
provisions,  found  at  40  CFR  86.908- 
93(a),  provides  a  waiver  from  the  full  fee 
if  the  projected  sales  are  anticipated  to 
be  such  that  a  full  fee  would  exceed  1% 
of  the  retail  value.  For  example,  if  the 
retail  sales  price — based  on  the  National 
Automobile  Dealer's  Association 
appraisal — is  $25,000.00,  then  the 
manufacturer  would  pay  1%  of  this 
value  or  $250.00  for  each  vehicle  until 
the  maximum  applicable  fee  is  reached. 
Several  conunenters  recommended  EPA 
change  the  way  the  1%  value  was 
determined.  These  commenters  argued 
that  the  value  added  during  the 
conversion  process  is  the  value  that 
should  be  the  basis  of  the  1%  fee  waiver 
calculations.  EPA  agrees  that  the 
calculation  method  for  the  one  percent 
waiver  in  the  current  regulations  often 
results  in  manufactiu-ers  paying  the  full 
certification  fee  for  conversions  where 
production  voliune  exceeds 
approximately  one  hundred  vehicles  or 
engines.  Under  the  regulations  adopted 
today,  conversions  to  clean  fuel  vehicles 
or  to  dedicated  gaseous  fueled  Tier  1 
vehicles  would  be  eligible  for  a  full  fee 
waiver.  However,  conversions  to  dual- 
and  flexible-fueled  Tier  1  vehicles 
would  not.  EPA  believes  it  is 
appropriate  to  provide  an  incentive  for 
certification  of  such  vehicles,  since  they 
are  likely  to  operate  on  a  cleaner  fuel 
(e.g.,  gaseous  fuel,  with  lower 
evaporative  and  refueling  emissions)  at 


5  See  63  FR  38771. 


least  some  of  the  time.  While  EPA 
cannot  ensure  that  such  vehicles  operate 
on  the  cleaner  fuel  all  of  the  time,  the 
Agency  believes  that  consumers  who 
purchase  dual-and  flexible- fueled 
vehicles  do  so  because  they  intend  to 
operate  on  the  cleaner  fuel  to  the  extent 
practicable,  but  wish  to  have  the  ability 
to  operate  on  gasoline  or  diesel  in  the 
event  refueling  facilities  for  the  cleaner 
fuel  are  not  readily  available  at  a 
particular  time.  Encouraging  the 
certification,  production,  and  market 
penetration  of  these  vehicles  will  also 
support  a  broader  refueling 
infrastructure  for  gaseous  fuels,  which 
benefits  the  clean  fuel  fleet  program 
(since  a  number  of  clean  fuel  fleet 
vehicles  are  expected  to  be  gaseous 
fueled  vehicles).  In  addition,  to  the 
extent  such  vehicles  are  operated  on 
gaseous  fuels,  environmental  benefits 
are  achieved  through  lower  evaporative 
and  refueling  emissions.  For  these 
reasons,  EPA  is  revising  its  current 
regulations  for  converted  vehicles  that 
can  operate  on  gaseous  fuels  to  provide 
for  calculation  of  the  one  percent  fee 
waiver  based  on  the  value  added  to  the 
retail  value  of  the  vehicle,  or  engine,  by 
the  conversion.  This  calculation  method 
will  apply  through  MY  2003  (the  same 
time  period  as  the  full  fee  waiver  for 
clean  fuel  vehicles  and  Tier  1  dedicated 
gaseous  fuel  systems).  While  EPA 
believes  this  incentive  in  the  form  of  a 
different  calculation  method  for  the  one 
percent  waiver  is  an  appropriate 
incentive  for  encouraging  the 
production  of  such  vehicles,  the  Agency 
does  not  believe  a  full  fee  waiver  is 
appropriate,  since  we  cannot  ensure  that 
the  vehicles  will  be  operated  on  the 
cleaner  fuel. 

m.  Projected  Impacts 

A.  Environmental  Impact 

Today's  action  will  have  no  adverse 
effects  on  air  quality,  since  all  current 
emissions  standards  and  requirements 
continue  to  apply  to  vehicles  and 
engines  affected  by  today's  action.  EPA 
believes  that  this  action  encoiu-ages 
manufactiu-ers  to  develop  and  market 
vehicles  and  engines  with  innovative, 
new  emissions  control  technology, 
ultimately  resulting  in  broader  market 
penetration  of  CFVs  and  clean 
alternative  fuels. 

B.  Economic  Impact 

By  waiving  certification  fees  for 
qualifying  vehicles,  this  action  reduces 
the  regulatory  burden  on  industry 
without  adversely  affecting  air  quality. 
EPA  anticipates  that  the  new  provisions 
should  result  in  environmental  benefits 
through  encoiu-aging  increased 


production  and  use  of  low  emission 
vehicles  and  engines. 

IV.  Public  Participation 

The  Agency  provided  the  opportunity 
for  a  Public  Hearing  for  the  proposed 
rule,  if  requested.  No  public  hearing  was 
requested.  An  extension  of  the  comment 
period  was  requested  and,  in  a  Federal 
Register  notice  on  September  11,  1998. 
the  comment  period  was  extended  from 
August  19,  1998  to  October  13,  1998. 
This  Notice  also  informed  interested 
parties  that  no  public  hearing  had  been 
requested. 

A  total  of  twenty-eight  comments 
were  received.  A  summary  of  these 
comments  and  EPA's  analysis  and 
responses  to  those  comments  are 
contained  in  a  separate  Response  To 
Comments  document  located  in  the 
Docket  A-97-27. 

V.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviromnent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory'  action" 
imder  the  terms  of  the  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612  generally  requires  an 
agency  to  conduct  a  regulators- 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
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ions.  This  final 
;ignificant  impact 
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economic  impact  on 
number  of  small 
include  small  businesses 
profit  enterprises, 
governmental  jurisd|ct 
rule  will  not  have  a 
on  a  substantial 
because  EPA  is  not 
requirements,  and 
reduce  costs. 

C.  Paperwork  Reduc  tion  Act 

The  Paperwork  Re  duction  Act,  44 
U.S.C.  3501  et  seq..  equires  agencies  to 
submit  for  OMB  rev  ew  and  approval, 
federal  requirement:  and  activities  that 
result  in  the  collecti  m  of  information 
from  ten  or  more  pe  sons.  Information 
collection  requiremi  mts  may  include 
reporting,  labeling,  i  md  Recordkeeping 
requirements.  Feder  il  agencies  may  not 
impose  penalties  on  persons  who  fail  to 
comply  with  collect  ions  of  information 
that  does  not  displa '  a  currently  valid 
OMB  control  numb(  r. 

Today's  action  do  3s  not  impose  any 
new  information  co  lection  burden.  The 
Office  of  Manageme  it  and  Budget 
(OMB)  has  previous  y  approved  the 
information  collecti  m  requirements 
under  the  provision  >  of  the  Paperwork 
Reduction  Act,  44  L  .S.C.  3501  et  seq. 
and  has  assigned  OI  IB  control  number 
2060-0104  (EPA  ICl  t  No.  0783). 

Burden  means  th<  total  time,  effort,  or 
financial  resources  i  sxpended  by  persons 
to  generate,  maintai  x  retain,  or  disclose 
or  provide  informat  on  to  or  for  a 
Federal  agency.  Thi  5  includes  the  time 
needed  to  review  in  5truction;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validatir  g.  and  verifying 
iaformation.  proces  sing  and 
maintaining  inform  ition  and  disclosing 
and  providing  infor  mation;  adjust  the 
existing  ways  to  coi  iply  with  any 
previously  applicat  le  instructions  and 
requirement;  train  i  ersonnel  to  be  able 
to  respond  to  a  coll  (ction  of 
information;  search  for  data  sources; 
complete  and  revie'  v  the  collection  of 
information;  and  tri  nsmit  or  otherwise 
disclose  the  inform  ition. 

Copies  of  the  ICWdocument(s)  may  be 
obtained  from  Sane  y  Farmer,  OPPE 
Regulatory  Informa  ion  Division;  EPA; 
401  M  St.,  SW  (mai  code  2137); 
Washington,  DC  20 160  or  by  calling 
(202)  260-2740.  Inc  lude  the  ICR  and/or 
OMB  number  in  an  r  correspondence. 
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may  result  in  expenditure  by  state,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Section  203  of  the 
Unfunded  Mandates  Reform  Act 
requires  EPA  to  establish  a  plan  for 
obtaining  input  from  and  informing, 
educating  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  affected  by  the  rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  EPA  must  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  EPA  must  select  from  those 
alternatives  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  EPA  explains  why 
this  alternative  is  not  selected  or  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  rule  is  expected  to  result 
in  the  expenditure  by  state,  local  and 
tribal  governments  or  private  sectors  of 
less  than  $100  million  in  any  one  year, 
EPA  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  selection  of  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  EPA  is  not  required 
to  develop  a  plan  with  regard  to  small 
governments. 

E.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  12(d)(15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 


standards  are  technical  standards  (such 
as  materials  specifications,  test 
methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rule  does  not  involve 
consideration  of  any  new  technical 
standards. 

G.  Protection  of  Children 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  To  the 
extent  this  action  encourages  the 
certification  and  use  of  CFVs,  as 
expected,  any  resulting  effect  on 
children's  health  will  be  positive 
through  reduced  emissions  of  certain 
pollutants,  such  as  VOC's,  NOX,  and 
PM. 

H.  Enhancing  the  Intergovernmental 
Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  complicmce 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
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communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  trihal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Thds  rule  will  be  implemented  at  the 
federal  level  and  imposes  compliance 
obligations  only  on  private  industry. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

/.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  rule 
will  be  implemented  at  the  federal  level 
and  imposes  compliance  obligations 
only  on  private  industry.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  Executive  Order  13132,  Federalism 
Policies 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 


federalism,  Executive  Order  13132,  [64 
FR  43255  (August  10, 1999)]  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  current  Executive  Order 
12612  [52  FR  41685  (October  30,  1987)] 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612. 

Today's  rule  does  not  create  a 
mandate  on  State  or  local.  The  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  This  rule  will  be 
implemented  at  the  federal  level  and 
imposes  compliance  obligations  only  on 
private  industry.  Accordingly,  the 
requirements  of  Executive  Order  13132 
do  not  apply  to  this  rule. 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  imphcations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  th6 
various  levels  of  government. 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  State  or  local  law, 
even  if  those  rules  do  not  have 
federalism  implications  [i.e.,  the  rules 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  State  and  local  officials  notice 


and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority,  EPA  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
State  and  local  officials  regarding  the 
conflict  between  State  law  and 
Federally  protected  interests  within  the 
agency's  area  of  regulatory 
responsibiUty. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
contains  provisions  for  waivers  of 
certification  fees  for  certain 
manufactiu^rs  of  new  motor  vehicles 
and  engines.  The  requirements  of  the 
rule  will  be  enforced  by  the  federal 
government  at  the  national  level.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  In  addition,  EPA  provided  state 
and  local  officials  an  opportimity  to 
comment  on  the  proposed  regulations. 
A  summary  of  concerns  raised  by 
commenters,  including  state  and  local   ' 
commenters,  and  EPA's  response  to 
those  concerns,  is  found  in  the 
Response  to  Comments  document  for    - 
this  rulemaking. 

Although  this  rule  was  proposed 
before  the  November  2,  1999  effective 
date  of  Executive  Order  13132.  EPA 
provided  State  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  when  it  published  the 
proposed  rule,  as  described  above. 
Thus,  EPA  has  complied  with  the 
requirements  of  section  4  of  the 
Executive  Order. 

VI.  Statutory  Authority 

Authority  for  the  actions  set  forth  in 
this  notice  of  proposed'rulemaking  is 
granted  to  the  EPA  by  sections  217.  and 
301(a)  of  the  Clean  Air  Act  as  amended 
(42  U.S.C.  7552  and  7601(a)) 

List  of  Subiects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  24.  2000. 
Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
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of  Federal  Regulations  is  amended  as 
follows: 

PART  86-{AMENqED] 


1.  The  authority 
continues  to  read  ai  i 


( itation  for  part  86 
follows: 


Authority:  42  US 

2.  Section  86.9081-93 

adding  paragraphs 

read  as  follows: 


Waiveri 


§86.908-93 

(a)*  *  ' 

(D*   *   ' 

(iii)  For  convertei  i 

dual-  or  flexible-fu(  i 

operate  on  a  gaseot  s 

a  certification  requi  (st 

1%  of  the  value  a 

the  conversion,  for 

2003. 


vehicles  that  are 
vehicles  and  can 
fuel,  the  full  fee  for 
for  a  MY  exceeds 
to  the  vehicle  by 
VIY  2000  through 


d(  led 


feais  2000  through 
ees  imder  this 
wa  ived  for  any  light- 
luty  truck,  or  heavy- 
family  that  meets  the  small 
quii  ements  of  §  86.1838- 


gaseous-fueled 


CR; 


of 
LEV,  ILEV.  ULEV, 
skandards  in  40  CFR 


thj 


(d)(1)  For  model 
2003,  the  required 
subpart  shall  be 
duty  vehicle,  light- 
duty  engine 
voliune  sales  r© 
01  and: 

(i)  Is  a  dedicated 
vehicle  or  engine 

(ii)  Receives  a  certificate 
conformity  with 
or  ZEV  emissions 
part  88. 

(2)  If  the  manufaitiuer 
receive  a  certificate 
the  LEV.  ILEV.  Uliv 
standards  in  40 
in  paragraph  (d)(1) 
the  fee  requiremen  s 
apply.  Before  any 
issued,  the  applica  )1 

(3)  Manufacture!^ 
certification  fees 
vehicle  and  engine 
the  criteria  in 
section  may  reque^ 
fees.  EPA  shall  refiind 
determines  that  th(  i 
family  meets  the  ci  iteria 
(d)(1)  of  this  section 

[FR  Doc.  00-5388  Fil  ;d  3-6-00;  8:45  am) 
BILUNG  CODE  6560-50-P 


CF? 


paraj  ;ra 


DEPARTMENT  OF 
Coast  Guard 


46  CFR  Parts  91,  il5, 132, 133, 134, 
189,  and  199 

[USCG-1 999-^976] 

RIN2115-AF73 

Frequency  of  Insdection 

AGENCY:  Coast  Gui  rd,  DOT. 
ACTION:  Final  rule;  correction. 


7401-7671q. 

is  amended  by 
a)(l)(iii)  and  (d)  to 


,  and  refunds. 


does  not 
of  conformity  with 

or  ZEV  emissions 
part  88  as  required 
iii)  of  this  section, 
of  this  section  will 
(Certificate  can  be 
e  fee  must  be  paid, 
that  have  paid 
model  year  2000 
families  that  meet 
ph  (d)(1)  of  this 
a  refund  of  such 
such  fees  if  it 
vehicle  or  engine 
of  paragraph 


TRANSPORTATION 


summary:  The  Coast  Guard  published  a 
final  rule  in  the  Federal  Register  of 
February  9,  2000,  concerning  vessel 
inspection  regulations  (65  FR  6494).  The 
rule  established  a  5-year  Certificate  of 
Inspection  cycle  in  accordance  with  the 
Coast  Guard  Authorization  Act  of  1996 
to  harmonize  our  inspections  with  most 
internationally  required  certificates. 
This  document  corrects  errors  in  that 
final  rule. 

DATES:  Effective  on  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Don  Darcy, 
Office  of  Standards  Evaluation  and 
Development  (G-MSR-2),  Coast  Guard, 
telephone  202-267-1200. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Frequency  of  Inspection  final  rule 
established  a  5-year  Certificate  of 
Inspection  cycle  to  harmonize  oiu 
inspections  with  internationally 
required  certificates.  We  published  the 
final  rule  to  establish  frequency  of 
inspection  requirements  to  meet  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974.  and  the 
International  Convention  on  Load  Line 
compliance  date  of  February  3,  2000. 
Adopting  a  5-year  COI,  with  interval 
annual  inspections,  and  a  periodic 
inspection  provides  vessel  owners  and 
operators  with  more  flexibility  to 
schedule  required  inspections  and 
reduce  paperwork  associated  with  these 
inspections,  while  continuing  to  ensure 
that  U.S.  vessels  meet  international 
standards  and  comply  with 
international  law. 

Need  for  Correction 

As  published,  the  final  rule  contains 
typographical  errors  that  may  mislead 
the  reader  and  need  to  be  corrected. 

Correction  of  Publication 

Accordingly,  the  pubhcation  on 
February  9,  2000.  of  the  final  rule 
[USCG-1999-49761,  which  was  the 
subject  of  FR  Doc.  00-2812,  is  corrected 
as  follows: 

§§  91 .25-20< A)  and  91 .27-1 3    [Amended] 

1.  On  page  6501,  in  §91.25-20(a) 
introductory  text,  remove  the  number 
"§  91.15-60"  and  add.  in  its  place,  the 
number  "§  97.15-60" 

2.  On  page  6502,  in  §91. 27-13— 

a.  In  paragraph  (c),  capitalize  the  first 
letter  of  the  word  "officer"; 

b.  In  paragraph  (d)(3),  in  the  second 
sentence,  capitalize  the  first  letters  of 
the  words  "certificate"  and 
"inspection"  in  the  phrase  "certificate 
of  inspection";  and 

c.  In  paragraphs  (d)(5)(iii), 
immediately  following  the  words 
"noted  during  the",  remove  the  words 
"dining  the". 


§115.404    [Amended] 

3.  On  page  6504,  in  §  115.404(b), 
immediately  following  the  words 
"expiration  date  of,  remove  the  word 
"the". 

PART  132— {AMENDED] 

4.  On  page  6507.  in  the  authority 
citation  for  part  132,  remove  the  number 
"449"  and  add,  in  its  place,  the  number 
"49". 

PART  133— {AMENDED] 

5.  On  page  6507,  in  the  authority 
citation  for  part  133,  remove  the  nvunber 
"449"  and  add,  in  its  place,  the  niunber 
"49". 

PART  134— {AMENDED] 

6.  On  page  6507,  in  the  authority 
citation  for  part  134.  remove  the  number 
"449"  and  add,  in  its  place,  the  niunber 
"49". 

§189.25-47    [Amended] 

7.  On  page  6509,  in  the  amendatory 
instruction  for  §  189.25-47,  remove  the 
periods  within  quotation  marks  that 
immediately  follow  the  words 
"inspection  for  certification"  and  "and 
periodic  inspection". 

PART  199— {AMENDED] 

8.  On  page  6510,  in  the  authority 
citation  for  part  199,  remove  the  words 
"46  CFR"  and  add,  in  their  place,  the 
words  "49  CFR". 

Dated:  February  28,  2000. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 

(FR  Doc.  00-5488  Filed  3-6-00;  8:45  am) 

BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administratton 

49  CFR  Part  385 

[Docket  No.  FMCSA-6789  (Formerly  FHWA 
97-2252)] 

RIN  2126-AA43 

Safety  Fitness  Procedures;  Safety 
Fitness  Rating  Methodology 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Safety  Fitness  Rating  Methodology 
(SFRM)  in  appendix  B  to  49  CFR  part 
385  by  updating  the  list  of  acute  and 
critical  regulations  to  conform  to  several 
regulatory  removals  and  substantive 
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amendments.  As  a  result  of  earlier 
rulemaking,  several  of  the  citations  in 
the  list  must  be  changed  to  reflect  the 
amendments  and  revisions  to  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  The  SFRM  is 
used  to  measiu'e  the  safety  fitness  of 
motor  carriers  against  the  safety  fitness 
standard  in  49  CFR  part  385. 
EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  C.  Hill,  Regulatory 
Development  Division,  Office  of  Policy 
and  Program  Development,  FMCSA, 
(202)  366-4009,  or  Mr.  Charles  E. 
Medalen,  Office  of  the  Chief  Counsel, 
(202)  366-1354,  Federal  Highway 
Administration  (FHWA),  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  dov^mloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
www.access.gpo.gov/nara. 

Background 

In  October  1999,  the  Secretary  of 
Transportation  rescinded  the  authority 
previously  delegated  to  the  Federal 
Highway  Administrator  to  perform 
motor  carrier  functions  and  operations. 
That  authority  was  redelegated  to  the 
Director  of  the  Office  of  Motor  Carrier 
Safety  (OMCS),  a  new  office  within  the 
Department  of  Transportation  (DOT)  (64 
FR  56270,  October  19, 1999  and  64  FR 
58356,  October  29,  1999).  Shortly 
thereafter,  however,  the  Motor  Carrier 
Safety  Improvement  Act  of  1999  (Pub.  L. 
106-159,  113  Stat.  1748,  December  9, 
1999)  created  the  Federal  Motor  Carrier 
Safety  Administration  (FMCSA)  as  a 
new  operating  administration  of  the 
DOT,  effective  January  1,  2000.  The 
Secretary  therefore  rescinded  the 
authority  so  recently  delegated  to  the 
Director  of  the  OMCS  and  redelegated 
that  authority  to  the  Administrator  of 
the  FMCSA  (65  FR  220,  January  4, 
2000).  This  explains  the  docket  transfer. 

The  new  FMCSA  assumes  the  motor 
carrier  functions  previously  exercised 
by  the  OMCS  and,  before  that,  by  the 
FHWA's  Office  of  Motor  Carriers. 
Ongoing  rulemaking,  enforcement,  and 
other  activities  initiated  by  the  OMCS  or 
the  FHWA  will  be  continued  by  the 
FMCSA.  The  motor  carrier  functions 


performed  by  the  FHWA's  Division  (i.e.. 
State)  offices  and  Resource  Centers  have 
been  assumed  by  the  FMCSA  Division 
offices  and  FMCSA  Resource  Centers. 
All  phone  numbers  remain  unchanged 
for  the  time  being. 

On  November  6, 1997,  the  FHWA 
published  a  final  rule  incorporating  the 
agency's  SFRM  as  an  appendix  to  49 
CFR  part  385,  Safety  Fitness  Procedures 
(62  FR  60035).  The  SFRM  is  used  to 
measure  the  safety  fitness  of  motor 
carriers  against  the  standard  contained 
in  49  CFR  part  385.  On  November  10, 
1998  (63  FR  62957)  the  FHWA 
published  amendments  to  the  rule 
which  corrected  several  minor  errors. 
Other  changes  are  also  necessary, 
however. 

The  FHWA  published  a  final  rule  on 
June  18,  1998  (63  FR  33254)  which 
removed,  amended,  and  redesignated 
certain  provisions  of  the  FMCSRs. 
Furthermore,  a  technical  amendment 
was  published  on  July  11,  1997  (62  FR 
37150)  which  removed  subpart  H 
(Controlled  Substances  Testing)  of  49 
CFR  part  391;  the  alcohol  and  controlled 
substances  regulations  are  now  codified 
at  49  CFR  part  382.  Another  technical 
amendment  was  published  on  December 
12, 1994  (59  FR  63921)  which  revised 
existing  hazardous  material 
classifications  and  descriptions  to 
conform  with  the  United  Nations' 
Recommendations  on  the 
Transportation  of  Dangerous  Goods. 

As  a  result  of  these  rulemakings, 
several  of  the  citations  in  the  list  of 
acute  and  critical  regulations  must  be 
changed  to  reflect  the  appropriate 
sections  of  the  FMCSRs.  This  document 
amends  the  List  of  Acute  and  Critical 
Regulations  to  conform  to  these 
regulatory  removals  and  substantive 
amendments.  The  List  of  Acute  and 
Critical  Regulations  in  appendix  B  to 
part  385,  Section  VII,  is  being  reprinted 
in  its  entirety  for  ease  of  reference. 

List  of  Acute  and  Critical  Regulations 

The  following  section  is  being 
removed  from  the  List  of  Acute  and 
Critical  Regulations,  as  indicated  bv  the 
table  printed  below:  §391.11{a)/39i.95 
Using  an  unqualified  driver,  a  driver 
who  has  tested  positive  for  controlled 
substances,  or  refused  to  be  tested  as 
required  (acute).  This  removal  is 
necessary  to  conform  to  the  above  July 
11,  1997  technical  amendment  (62  FR 
37150),  which  also  removed  subpart  H 
(Controlled  Substances  Testing)  of  49 
CFR  part  391;  the  alcohol  and  controlled 
substances  regulations  are  now  codified 
at  49  CFR  part  382.  The  following 
sections  are  also  being  removed: 
§  391.51(c)(1)  Faihng  to  maintain 
medical  examiner's  certificate  in 
driver's  qualification  file  (critical);  and 


§  391.51(d)(1)  Failing  to  maintain 
medical  examiner's  certificate  in 
driver's  qualification  file  (critical). 
These  removals  are  necessary  to 
conform  to  a  final  rule  published  on 
June  18,  1998  (63  FR  33254),  which 
removed,  amended,  and  redesignated 
certain  regulations  which  the  FHWA 
considered  obsolete,  redimdant, 
uimecessary,  ineffective,  burdensome, 
or  that  could  better  be  addressed  by 
State  or  local  authorities  or  company 
policy. 

The  following  sections  are  being 
redesignated:  §  391.11(b)(6)  Using  a 
physically  unqualified  driver  (acute); 
§  391.51(b)(1)  Failing  to  maintain 
medical  examiner's  certificate  in 
driver's  qualification  file  (critical);  and 
§  391.51(c)(3)  Failing  to  maintain 
inquiries  into  driver's  driving  record  in 
driver's  qualification  file  (critical). 
Sections  395.1(i)(l)(i),  395.1(i)(l)(ii), 
395.1(i)(l)(iii),  and  395.1(i)(l)(iv).  are 
redesignated  as  §§  395.1(h)(l)(i), 
395.1(h)(l)(ii),  395.(h)(l)(iii),  and 
395.1(h)(l)(iv)  (critical)  regulations, 
respectively.  These  redesignations  are 
necessary  to  conform  the  final  rule 
published  on  June  18,  1998  (63  FR 
33254).  Section  382.115(c)  Failing  to 
implement  an  alcohol  and/or  controlled 
substance  testing  program  (acute)  is 
being  redesignated  as  §  382.115(a).  This 
redesignation  is  necessary  to  correct  an 
error  introduced  by  technical 
amendments  published  on  July  11, 1997 
(62  FR  37150)  which  redesignated 
§  382.115(c)  to  specify'  the  starting  dates 
for  testing  programs  for  small  foreign 
employers.  However,  §  382.115(c).  as 
originally  adopted  in  1994,  applied  only 
to  U.S.  domestic  carriers,  which  are  now 
referred  to  in  §  382.115(a);  the  reference 
to  paragraph  (c)  is  therefore  being 
replaced  with  paragraph  (a).  Section 
395.3(b)  Requiring  or  permitting  driver 
to  drive  after  having  been  on  duty  more 
than  60  hoiu-s  in  7  consecutive  days 
(critical)  and  §  395.3(b)  Requiring  or 
permitting  driver  to  drive  after  having 
been  on  duty  more  than  70  hours  in  8 
consecutive  days  (critical),  are  being 
redesignated  as  §  395.3(b)(1)  and 
§  395.3(b)(2).  respectively,  to  more 
accurately  reflect  the  paragraphs  in 
§  395.3{bj.  The  table  below  shows  the 
new  section  numbers. 

The  sections  listed  here  are  revised  to 
read  as  follows:  §  382.213(b)  Using  a 
driver  known  to  have  used  a  controlled 
substance  (acute);  §  382.215  Using  a 
driver  known  to  have  tested  positive  for 
a  controlled  substance  (acute); 
§  382.305(b)(1)  Failing  to  conduct 
random  alcohol  testing  at  an  annual  rate 
of  not  less  than  the  applicable  annual 
rate  of  the  average  number  of  driver 
positions  (critical);  §  382.305(b)(2) 
Failing  to  conduct  random  controlled 
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substances  testing  a  an  annual  rate  of 
not  less  than  the  applicable  annual  rate 
of  the  average  numt  er  of  driver 
positions  (critical): '  <  382.503  Allowing  a 
driver  to  perform  sa  ety  sensitive 
function,  after  enga|  ing  in  conduct 
prohibited  by  subpart  B,  without  being 
evaluated  by  substa  ice  abuse 
professional,  as  reqi  lired  by  §  382.605 
(critical);  §  383. 37(a  Knowingly 
allowing,  requiring,  permitting,  or 
authorizing  an  emp  oyee  with  a 
commercial  driver";  license  which  is 
suspended,  revokec ,  or  canceled  by  a 
state  or  who  is  disq  lalified  to  operate  a 
commercial  motor  v  ehicle  (acute); 
§  383.37(b)  Knowin  ;ly  allowing, 
requiring,  permittiij  g,  or  authorizing  an 
employee  with  mor ;  than  one 
commercial  driver's  license  to  operate  a 
commercial  motor  >  ehicle  (acute); 
§  391.45(b)  Using  a  driver  not  medically 
examined  and  certi  ied  during  the 
preceding  24  monti  s  (critical);  and 
§  392.5(b)(2)  Requir  ing  or  permitting  a 
driver  who  shows  e  i^idence  of  having 
consumed  an  tntox:  eating  beverage 
within  4  hours  to  o  )erate  a  motor 
vehicle  (acute).  Tht  se  revisions  are 
necessary  to  make  i  i  clear  that  the 
testing  rates  for  alc(  hoi  and  controlled 
substances  are  dep(  ndent  on  the 
violation  rates  for  t  le  industry,  or  to 
have  the  revised  de  scriptions  more 
closely  match  the  r  (gulatory  language  in 
each  section. 

The  following  rei  isions  are  necessary 
to  conform  to  the  Dfecember  12,  1994, 
technical  amendme  nts  which  revised 
existing  hazardous  materials 
classifications  and  descriptions:  Section 
397.5(a)  Failing  to  (  nsure  a  motor 
vehicle  containing  Division  1.1. 1.2,  or 
1.3  (explosive)  mat  srial  is  attended  at  all 
times  by  its  driver  ( ir  a  qualified 
representative  (acu  e);  §  397.7(a)(1) 
Parking  a  motor  ve!  licle  containing 
Division  1.1,1.2,  oi  1.3  materials  within 
5  feet  of  traveled  p<  rtion  of  highway  or 
street  (critical);  §  3<  7.7(b)  Parking  a 
motor  vehicle  cont;  lining  hazardous 
material(s)  other  th  m  Division  1.1.  1.2, 
or  1.3  materials  wilhin  5  feet  of  traveled 
portion  of  highway  or  street  (critical); 
§  397.13(a)  Permitt  ng  a  person  to  smoke 
or  carry  a  lighted  c  garette,  cigar  or  pipe 
within  25  feet  of  a  notor  vehicle 
containing  Class  1  materials.  Class  5 
materials,  or  flamn  able  materials 
classified  as  Division  2.1,  Class  3, 
Divisions  4.1  and  A  .2  (critical);  and 
§  397.19(a)  Failing  to  furnish  driver  of 
motor  vehicle  trani  porting  Division  1.1. 
1.2,  or  1.3  (explosive)  materials  with  a 
copy  of  the  rules  o  part  397  and/or 
emergency  respon;  e  instructions 
(critical);  and  §39;  .67(d)  Requiring  or 
permitting  the  ope  ation  of  a  motor 


vehicle  containing  explosives  in  Class  1, 
Divisions  1.1. 1.2.  or  1.3  that  is  not 
accompanied  by  a  written  route  plan 
(critical). 

The  following  sections  are  revised  to 
more  closely  match  the  regulatory 
language:  Section  382.201  Using  a 
driver  known  to  have  an  alcohol 
concentration  of  0.04  or  greater  (acute); 
§  382.605(c)(2)(ii)  Failing  to  subject  a 
driver  who  has  been  identified  as 
needing  assistance  to  at  least  six 
unannounced  follow-up  alcohol  and/or 
controlled  substances  tests  in  the  first 
12  months  following  the  driver's  return 
to  duty  (critical);  §  383.51(a)  Knowingly 
allowing,  requiring,  permitting,  or 
authorizing  a  driver  to  drive  who  is 
disqualified  to  drive  a  conunercial 
motor  vehicle  (acute);  §  387.31(d) 
Failing  to  maintain  at  principal  place  of 
business  required  proof  of  financial 
responsibility  for  passenger  carrying 
vehicles  (critical);  §  396.11(c)  FaiUng  to 
correct  Out-of-Service  defects  listed  by 
driver  in  a  driver  vehicle  inspection 
report  before  the  vehicle  is  operated 
again  (acute);  and  §  177.841(e) 
Transporting  a  package  bearing  a  poison 
label  in  the  same  transport  vehicle  with 
material  marked  or  known  to  be 
foodstuff,  feed,  or  any  edible  material 
intended  for  consumption  by  humans  or 
animals  uiUess  an  exception  in 
§  1 77.841  (e)(i)  or  (ii)  is  met  (acute). 

For  ease  of  reference  the  following 
distribution  table  is  provided.  Acute  or 
critical  regulations  not  hsted  in  the  left- 
hand  column  have  not  been  changed. 


Current  acute  or 
critical  regulation 


382.115(c)  

382.201  

382.213(b)  

382.215  

382.305(b)(1)  

382.305(b)(2)  

382.503  

382.605(c)(2)(ii)  .. 

383.37(a)  

383.37(b)  

383.51(a)  

387.31(d)  

391.11(a)/391.95 

391.1  Hb)(6)  

391.45(b)  

391.51(b)(1)  

391.51(c)(1) 

391.51(c)(3) 

391.51(d)(1)  

392.5(b)(2)  

395.3(b)  

395.3(b)  

395.51  (i)(1)(i)  

395.51  (i)(1)(ii) 

395.51  (i)(1)(iii)  .... 
395.51  (i)(1)(iv)  .... 

396.11(c)  , 

397.5(a)  

397.7(a)(1)  


Corrected  acute  or 
critical  regulation 


382.115(a). 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Revised. 

Removed. 

391.11(b)(4). 

391.45(b)(1). 

391.51(b)(7). 

Removed. 

391.51(b)(2). 

Removed. 

Revised. 

395.3(b)(1). 

395.3(b)(2). 

395.51  (h)(1)(i). 

395.51  (h)(1)(ii). 

395.51  (h)(1)(iii). 

395.51(h)(1)(iv). 

Revised. 

Revised. 

Revised. 


Current  acute  or 
critical  regulation 

Corrected  acute  or 
critical  regulation 

397.7(b)  

397.13(a) 

397  19(a)   

Revised. 
Revised. 
Revised. 

397  67(d) 

Revised. 

177  841(e)  

Revised. 

Rulemaking  Analyses  and  Notices 

This  final  rule  makes  corrections  to 
the  List  of  Acute  and  Critical 
Regidations  under  section  VII  of 
appendix  B  to  part  385.  Because  these 
amendments  simply  update  the  rule  to 
conform  to  several  regulatory  removals 
or  substantive  amendments  adopted  in 
other  notices  and  entail  no  further 
substantive  revisions,  the  FMCSA  finds 
good  cause  piu-suant  to  5  U.S.C. 
553(b)(3)(B)  to  promulgate  this  final  rule 
without  notice  and  comment  and  to 
make  it  effective  on  the  date  of 
publication  in  the  Federal  Register 
pursuant  to  5  U.S.C.  553(d)(3). 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866.  The  agency  has  also 
determined  that  this  action  is  not  a 
significant  regulatory  action  imder  the 
DOT'S  regulatory  policies  and 
procedures.  This  final  rule  is  clerical  in 
nature  and  does  not  include  substantive 
changes  to  49  CFR  part  385,  appendix 
B. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FMCSA  has  evaluated  the  effects  of  this 
rule  on  small  entities  and  has 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  a  Federal 
mandate  resulting  in  the  expenditiue  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year  (2 
U.S.C.  1532). 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biirden. 
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Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4, 1999.  and  it  has 
been  determined  this  action  does  not 
have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347),  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 


used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  385 

Highway  safety,  Motor  carriers,  and 
Safety  fitness  procedures. 

Issued  on:  February  22,  2000. 
Julie  Anna  Cirillo, 

Acting  Deputy  Administrator. 

In  consideration  of  the  foregoing.  Title 
49,  Code  of  Federal  Regulations, 
Chapter  III,  part  385  is  amended  as  set 
forth  below: 

PART  385— SAFETY  FITNESS 
PROCEDURES 

1 .  Revise  the  authority  citation  for 
part  385  to  read  as  follows: 

Authority:  49  U.S.C.  104,  504,  521(b)(5)(A). 
5113,  31136,  31144,  31502;  and  49  CFR  1.73. 

2.  Revise  Section  VII,  List  of  Acute 
and  Critical  Regulations,  of  appendix  B 
to  part  385  to  read  as  follows: 

Appendix  B  to  Part  385    Explanation  of 
Safety  Rating  Process 


Vn.  List  of  Acute  and  Critical  Regulations. 

§  382.115(a) 
Failing  to  implement  an  alcohol  and/or 
controlled  substances  testing  program 
(domestic  motor  carrier)  (acute). 
§382.201 
Using  a  driver  known  to  have  an  alcohol 
concentration  of  0.04  or  greater  (acute). 
§382.211 
Using  a  driver  who  has  refused  to  submit 
to  an  alcohol  or  controlled  substances 
test  required  under  part  382  (acute). 
§  382.213(b) 
Using  a  driver  known  to  have  used  a 
controlled  substance  (acute). 
§382.215 
Using  a  driver  known  to  have  tested 
positive  for  a  controlled  substance 
(acute). 
§  382.301(a) 
Using  a  driver  before  the  motor  carrier  has 
received  a  negative  pre-employment 
controlled  substance  test  result  (critical). 
§  382.303(a) 
Failing  to  conduct  post  accident  testing  on 
driver  for  alcohol  and/or  controlled 
substances  (critical). 
§382.305 
Failing  to  implement  a  random  controlled 
substances  and/or  an  alcohol  testing 
program  (acute). 
§  382.305(b)(1) 
Failing  to  conduct  random  alcohol  testing 
at  an  annual  rate  of  not  less  than  the 
applicable  annual  rate  of  the  average 
number  of  driver  positions  (critical). 
§  382.305(b)(2) 
Failing  to  conduct  random  controlled 
substances  testing  at  an  annual  rate  of 
not  less  than  the  applicable  annual  rate 
of  the  average  number  of  driver  positions 
(critical). 
§  382.309(a) 


Using  a  driver  who  has  not  undergone  a 
retum-to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.02  (acute). 

§  382.309(b) 
Using  a  driver  who  has  not  undergone  a 
retum-to-duty  controlled  substances  test 
with  a  result  indicating  a  verified 
negative  result  for  controlled  substances 
(acute). 

§382.503 
Allowing  a  driver  to  perform  safety 
sensitive  function,  after  engaging  in 
conduct  prohibited  by  subpart  B, 
without  being  evaluated  by  substance 
abuse  professional,  as  required  by 
§382.605  (critical). 

§  382.505(a) 
Using  a  driver  within  24  hours  after  being 
found  to  have  an  alcohol  concentration 
of  0.02  or  greater  but  less  than  0.04 
(acute). 

§  382.605(c)(1) 
Using  a  driver  who  has  not  undergone  a 
retum-to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  .02  or  with  verified  negative 
test  result,  after  engaging  in  conduct 
prohibited  by  part  382  subpart  B  (acute). 

§382.605(c)(2)(ii) 
Failing  to  subject  a  driver  who  has  been 
identified  as  needing  assistance  to  at 
least  six  unannounced  follow-up  alcohol 
and/or  controlled  substance  tests  in  the 
first  12  months  following  the  driver's 
return  to  duty  (critical). 

§  383.23(a) 
Operating  a  commercial  motor  vehicle 
without  a  valid  commercial  driver's 
license  (critical). 

§  383.37(a) 
Knowingly  allowing,  requiring,  permitting, 
or  authorizing  an  employee  with  a 
commercial  driver's  license  which  is 
suspended,  revoked,  or  canceled  by  a 
state  or  who  is  disqualified  to  operate  a 
commercial  motor  vehicle  (acute). 

§  383.37(b) 
Knowingly  allowing,  requiring,  permitting, 
or  authorizing  an  employee  with  more 
than  one  commercial  driver's  license  to 
operate  a  commercial  motor  vehicle 
(acute). 

§  383.51(a) 
Knowingly  allowing,  requiring,  permitting, 
or  authorizing  a  driver  to  drive  who  is 
disqualified  to  drive  a  commercial  motor 
vehicle  (acute). 

§  387.7(a) 
Operating  a  motor  vehicle  without  having 
in  effect  the  required  minimum  levels  of 
financial  responsibility  coverage  (acute). 

§  387.7(d) 
Failing  to  maintain  at  principal  place  of 
business  required  proof  of  financial 
responsibility  (critical). 

§387.31(a) 
Operating  a  passenger  carrying  vehicle 
without  having  in  effect  the  required 
minimum  levels  of  financial 
responsibility  (acute). 

§  387.31(d) 
Failing  to  maintain  at  principal  place  of 
business  required  proof  of  financial 
responsibility  for  passenger  carrying 
vehicles  (critical). 


Ib^ 


;  o 


§  390.15(b)(2) 
Failing  to  maintain 
reports  required 
governmental  ent 
(critical). 
§390.35 
Making,  or  causing 
intentionally  false 
and/or  reproducir  g 
(acute). 
§  391.11(b)(4) 
Using  a  physically 
(acute). 
§  391.15(a) 

Using  a  disqualified  dhvi 
§  391.45(a) 
Using  a  driver  not 
certified  (critical) 
§  391.45(b)(1) 
Using  a  driver  not 
certified  during 
(critical). 
§  391.51(a) 
Failing  to  maintain 
on  each  driver  en: 
§  391.51(b)(2) 
Failing  to  maintain 
driving  record  in 
file  (critical). 
§  391.51(b)(7) 
Failing  to  maintain 
certificate  in  dri 
(Critical). 
§  392.2 
Operating  a  motor 
accordance  with 
and  regulations 
which  it  is  being 
§  392.4(b) 
Requiring  or  permil^ng 
while  under  the 
possession  of,  a 
amphetamine,  or 
capable  of  render  .ng 
of  safely  operatin  5 
(acute). 
§  392.5(b)(1) 
Requiring  or  permi^ing 
motor  vehicle 
of,  or  in  possession 
beverage  (acute) 
§  392.5(b)(2) 
Requiring  or  permitting 
shows  evidence 
intoxicating  bev^age 
operate  a  motor 
§  392.6 
Scheduling  a  run 
the  vehicle  being 
excess  of  those  p 
§  392.9(a)(1) 
Requiring  or  permi 
without  the  vehi^  :le 
properly  distribu  led 
secured  (critical) 
§395.1(h)(l)(i) 
Requiring  or  permilting 
more  than  15  hofrs 
(critical). 
§395.1(h)(l)(ii) 
Requiring  or  permitting 
after  having  beei 
(Driving  in  Alas 
§395.1(h)(l)(iii) 
Requiring  or  permitting 
after  having  beei 


(  opies  of  all  accident 
State  or  other 
ies  or  insurers 


)  make  fraudulent  or 

statements  or  records 

fi^udulent  records 


I  nqualified  driver 

er  (acute), 
n  edically  examined  and 


n  edically  examined  and 
;  tqe  preceding  24  months 


iriver  qualification  file 
ployed  (critical). 

nquiries  into  driver's 
driver's  qualification 


nedical  examiner's 
v^r's  qualification  file 


\  ehicle  not  in 
I  he  laws,  ordinances, 
the  jurisdiction  in 
)perated  (critical). 
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a  driver  to  drive 
i  ifluence  of,  or  in 
r  arcotic  drug, 
any  other  substance 
the  driver  incapable 
a  motor  vehicle 


\eh 


a  driver  to  drive  a 
e  under  the  influence 
of,  an  intoxicating 

a  driver  who 
having  consumed  an 
within  4  hours  to 
icle  (acute). 


w  h 


ich  would  necessitate 
operated  at  speeds  in 
escribed  (critical). 


ting  a  driver  to  drive 
's  cargo  being 
and  adequately 


a  driver  to  drive 
(Driving  in  Alaska) 


a  driver  to  drive 
on  duty  20  hours 
I  a)  (critical). 


driver  to  drive 
on  duty  more  than  70 


hours  in  7  consecutive  days  (Driving  in 
Alaska)  (critical). 
§395.1(h)(l)(iv) 
Requiring  or  permitting  driver  to  drive 
after  having  been  on  duty  more  than  80 
hours  in  8  consecutive  days  (Driving  in 
Alaska)  (critical). 
§  395.3(a)(1) 
Requiring  or  permitting  driver  to  drive 
more  than  10  hours  (critical). 
§  395.3(a)(2) 
Requiring  or  permitting  driver  to  drive 
after  having  been  on  duty  15  hours 
(critical). 
§  395.3(b)(1) 
Requiring  or  permitting  driver  to  drive 
after  having  been  on  duty  more  than  60 
hours  in  7  consecutive  days  (critical). 
§  395.3(b)(2) 
Requiring  or  permitting  driver  to  drive 
after  having  been  on  duty  more  than  70 
hours  in  8  consecutive  days  (critical). 
§  395.8(a) 
Failing  to  require  driver  to  make  a  record 
of  duty  status  (critical). 
§  395.8(e) 
False  reports  of  records  of  duty  status 
(critical). 
§395.8(i) 
Failing  to  require  driver  to  forward  within 
13  days  of  completion,  the  original  of  the 
record  of  duty  status  (critical). 
§395.8(k)(l) 
Failing  to  preserve  driver's  record  of  duty 
status  for  6  months  (critical). 
§395.8(k)(l) 
Failing  to  preserve  driver's  records  of  duty 
status  supporting  documents  for  6 
months  (critical). 
§  396.3(b) 
Fsdling  to  keep  minimum  records  of 
inspection  and  vehicle  maintenance 
(critical). 
§  396.9(c)(2) 
Requiring  or  permitting  the  operation  of  a 
motor  vehicle  declared  "out-of-service" 
before  repairs  were  made  (acute). 
§  396.11(a) 
Failing  to  require  driver  to  prepare  driver 
vehicle  inspection  report  (critical). 
§  396.11(c) 
Failing  to  correct  Out-of-Service  defects 
listed  by  driver  in  a  driver  vehicle 
inspection  report  before  the  vehicle  is 
operated  again  (acute). 
§  396.17(a) 
Using  a  commercial  motor  vehicle  not  , 
periodically  inspected  (critical). 
§  396.17(g) 
Failing  to  promptly  repair  parts  and 
accessories  not  meeting  minimum 
periodic  inspection  standeu^ds  (acute). 
§  397.5(a) 
Failing  to  ensure  a  motor  vehicle 
containing  Division  1.1, 1.2,  or  1.3 
(explosive)  material  is  attended  at  all 
times  by  its  driver  or  a  qualified 
representative  (acute). 
§  397.7(a)(1) 
Parking  a  motor  vehicle  containing 
Division  1.1, 1.2,  or  1.3  materials  within 
5  feet  of  traveled  portion  of  highway  or 
street  (critical). 
§  397.7(b) 
Parking  a  motor  vehicle  containing 
hazardous  material(s)  other  than 


Division  1.1, 1.2,  or  1.3  materials  within 
5  feet  of  traveled  portion  of  highway  or 
street  (critical). 
§  397.13(a) 
Permitting  a  person  to  smoke  or  carry  a 
lighted  cigarette,  cigar  or  pipe  within  25 
feet  of  a  motor  vehicle  containing  Class 
1  materials.  Class  5  materials,  or 
flammable  materials  classified  as 
Division  2.1,  Class  3,  Divisions  4.1  and 
4.2  (critical). 
§  397.19(a) 
Failing  to  furnish  driver  of  motor  vehicle 
transporting  Division  1.1, 1.2,  or  1.3 
(explosive)  materials  with  a  copy  of  the 
rules  of  part  397  and/or  emergency 
response  instructions  (critical). 
§  397.67(d) 
Requiring  or  permitting  the  operation  of  a 
motor  vehicle  containing  explosives  in 
Class  1,  Divisions  1.1,  1.2.  or  1.3  that  is 
not  accompanied  by  a  written  route  plan 
(critical). 
§171.15 
Carrier  failing  to  give  inmiediate  telephone 
notice  of  an  incident  involving 
hazardous  materials  (critical). . 
§171.16 
Carrier  failing  to  make  a  written  report  of 
an  incident  involving  hazardous 
materials  (critical). 
§  177.800(c) 
Failing  to  instruct  a  category  of  employees 
in  hazardous  materials  regulations 
(critical). 
§  177.817(a) 
Transporting  a  shipment  of  hazardous 
materials  not  accompanied  by  a  properly 
prepared  shipping  paper  (critical). 
§  177.817(e) 
Failing  to  maintain  proper  accessibility  of 
shipping  papers  (critical). 
§  177.823(a) 
Moving  a  transport  vehicle  containing 
hazardous  material  that  is  not  properly 
marked  or  placarded  (critical). 
§  177.841(e) 
Transporting  a  package  bearing  a  poison 
label  in  the  same  transport  vehicle  with 
material  marked  or  known  to  be 
foodstuff,  feed,  or  any  edible  material 
intended  for  consumption  by  humans  or 
animals  unless  an  exception  in 
§  1 77.841  (e)(i)  or  (ii)  is  met  (acute). 
§  180.407(a) 
Transporting  a  shipment  of  hazardous 
material  in  cargo  tank  that  has  not  been 
inspected  or  retested  in  accordance  with 
§  180.407  (critical). 
§  180.407(c) 
Failing  to  periodically  test  and  inspect  a 
cargo  tank  (critical). 
§180.415 
Failing  to  mark  a  cargo  tank  which  passed 
an  inspection  or  test  required  by 
§  180.407  (critical). 
§  180.417(a)(1) 
Failing  to  retain  cargo  tank  manufacturer's 
data  report  certificate  and  related  papers, 
as  required  (critical). 
§  180.417(a)(2) 
Failing  to  retain  copies  of  cargo  tank 
manufacturer's  certificate  and  related 
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papers  (or  alternative  report)  as  required 
(critical). 

[FR  Doc.  00-5471  Filed  3-&-00;  8:45  am] 
BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  990422103-9209-02;  031099B] 

RIN  0648-AL75 

Fisheries  of  the  Northeastern  United 
States;  Fishery  Management  Plan  for 
the  Summer  Flounder,  Scup,  and  Black 
Sea  Bass  Fisheries;  Extension  of  an 
Interim  Rule 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conmierce. 

ACTION:  Extension  of  expiration  date. 

summary:  NMFS  issues  this  notification 
to  inform  the  public  that  the  interim 
rule  published  on  September  9, 1999,  to 
implement  conservation  equivalencies 
for  the  summer  flounder  fishery  is 
extended  through  September  5,  2000. 
Without  this  extension,  the  interim  rule 
would  expire  on  March  9,  2000.  The 
extension  allows  states  to  continue  to 
implement  measures  for  the  siunmer 
flounder  recreational  fishery  that  are 
alternatives  to  the  annual  Federal 
measures,  yet  achieve  a  reduction  in 
fishing  mortality  equivalent  to  that 
achieved  by  the  annual  Federal 
measures. 

DATES:  The  rule,  effective  September  2, 

1999,  through  March  9,  2000,  extends 
its  expiration  date  from  March  9,  2000, 
to  September  5,  2000. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA)  and 
Regulatory  Impact  Review  (RIR) 
prepared  for  the  initial  action  are 
available  from:  Patricia  A.  Kiu-kul, 
Regional  Administrator,  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
(978) 281-9104. 
SUPPLEMENTARY  INFORMATION: 

Background 

An  interim  rule  implementing 
conservation  equivalencies  for  the 
summer  flounder  recreational  fishery 
was  published  on  September  9,  1999  (64 
FR  48965),  and  will  expire  on  March  9, 

2000.  The  interim  rule  allows  states  to 
select  a  combination  of  minimum  fish 


sizes,  possession  limits,  and  closed 
seasons  to  meet  a  target  reduction  in  the 
recreational  harvest  limit  for  summer 
flounder.  A  combination  of  these 
measures  must  accomplish  the  same 
reduction  as  those  implemented  for  the 
recreational  fishery  in  the  Exclusive 
Economic  Zone  (ESIZ).  Under  the 
interim  rule,  states  that  wish  to 
implement  equivalent  measures  must 
submit  proposed  management  options 
to  the  Atlantic  States  Marine  Fisheries 
Commission  (Commission)  for  approval. 
Once  the  Commission  approves  a  state 
equivalency  proposal,  the  Commission 
is  required  to  recommend  to  NMFS  that 
notification  be  published  in  the  Federal 
Register  to  waive  the  default  measures 
implemented  for  the  EEZ  and  notify  the 
public  of  equivalent  measures. 

The  interim  rule  allowed  for  the 
implementation  and  publication  of 
conservation  equivalencies  for  the  1999 
fishery.  To  provide  the  same  mechanism 
for  the  2000  fishery,  the  effectiveness  of 
this  rule  must  be  extended.  The  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  has  included  conservation 
equivalency  as  part  of  its  recommended 
management  measures  for  2000.  In 
addition,  the  Council  is  preparing  an 
amendment  to  the  Fishery  Management 
Plan  for  Simuner  Flounder,  Scup,  and 
Black  Sea  Bass  to  implement 
conservation  equivalency  on  a 
permanent  basis;  however,  the 
amendment  is  not  yet  complete. 
Because  the  interim  rule  will  expire  on 
March  9.  2000,  NMFS  finds  it  necessary 
to  extend  the  interim  rule  to  allow  the 
establishment  of  conservation 
equivalencies  for  the  2000  fishery-  This 
extension  is  effective  through 
September  5,  2000. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  1.  2000. 
Andrew  A.  Rosenberg, 
Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFH  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1 .  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.. 

2.  In  §  648.107(a),  the  first  sentence  is 
revised  to  read  as  follows: 

§  648.1 07    Conservation  equivalent 
measures  for  the  recreational  sumnier 
flounder  fishery. 

(a)  Through  September  5,  2000,  states 
may  implement  on  an  aimual  basis 


conservation  equivalent  measures  that 
reduce  the  recreational  catch  to  the 
same  extent  as  the  annual  Federal 
summer  flounder  measures  specified 
under  §  648.100(c)  to  achieve  the 
recreational  harvest  limit  in  any 
year.*   *  * 
***** 

[FR  Doc.  00-5517  Filed  3-6-00;  8.45  am) 

BILUNG  CODE  3$10-a2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  000211 03»-0039-01 ;  I.D. 
111899A1 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Final  2000  Harvest 
Specifications  for  Groundfish; 
Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

action:  Final  2000  harvest 
specifications;  correction. 

SUMMARY:  NMFS  published  final  2000 
harvest  specifications  for  the  groimdfish 
fishery  of  the  Gulf  of  Alaska  (GOA)  on 
February  18,  2000.  These  final  2000 
harvest  specifications  for  the  GOA 
inadvertently  omitted  changes  made  by 
previous  rulemaking.  Therefore,  NMFS 
is  correcting  the  published  final  2000 
total  allowable  catch  amounts  (TACs) 
specified  for  pollock  in  the  Western  and 
Central  Regulatory  Areas  of  the  Gulf  of 
Alaska  (W/C  GOA). 

DATES:  Effective  February  15,  2000, 
through  2400  hrs  A.l.t.  December  31, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

On  January  3.  2000,  NMFS  published 
interim  2000  pollock  TACs  (65  FR  65). 
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;  TAi  Is 


NvIFS 


For  pollock,  the  interim 
the  entire  A  season 
interim  pollock 
apportioned  by  timi 
January  25.  2000 
emergency  rule  im 
sea  lion  protection 
3892).  The 
original  interim 
W/C  GOA  by  revising 
account  for  the  best 
information  and 
by  area  for  the  A  sefcson. 

On  January  27.  2(00 
inseason  adjustmen  t 
and  area  apportion]  aents 


TAG  consists  of 
illocation.  These 

were  not  further 
and  area.  On 
published  an 
f  lementing  Steller 
pleasures  (65  FR 
rule  amended  the 
TAts  for  pollock  in  the 
the  TAG  levels  to 
available  scientific 
apbortioned  the  TACs 


:  emergen  cy 


TABLE  1   2000  AftCs  TACs,  Initial  TACs  (Pacific  Cod  Only)  and  Overfishing  Levels  of  Groundfish  for  the 

WESTERN/CEriTRALWEST   YAKUTAT    (W/C/WYK),    WESTERN    (W),    CENTRAL    (C),    SHELIKOF    STRAIT,    EASTERN    (E) 
f\REAS,  AND  IN  THE  WEST  YAKUTAT  (WYK),  SOUTHEAST  OUTSIDE  (SEO),  AND  GULF-WlDE  (GW)  DlS- 

GuLF  OF  Alaska. 

[Values  are  in  metric  tonsj 


Regulatory 
tricts  of  thi ; 


Pollock-  

Shumagin 

Chirikof  .... 

Kodiak 

Shelikof  ... 

WYK 

Subtotal 

SEO  


Total 


2  Under  the  emerg^cy 
Shelikof  Strait  consenirafion 
lock  TAG  in  the  Sheli 
vided  by  the  total  poll^k 
the  A  and  B  seasons 
620,  630  outside  the 
respectively.  During 
and  33  percent  in  Regulatory 
em  Regulatory  Area 


NMFS  issued  an 
amending  the  time 
of  the  W/C 


GOA  interim  pollock  TAGs  (65  FR  4892. 
February  2,  2000).  The  amended  interim 
TAG  apportionments  reflected  a  revised 
procedure  for  more  accurately  allocating 
pollogk  as  authorized  under  the 
emergency  rule. 

NMFS  published  the  final  2000 
harvest  specifications  for  the  GOA 
groundfish  fishery  on  February  18,  2000 
(65  FR  8298).  Inadvertently,  the  changes 
to  the  A  season  TAGs  and 
apportionments  made  by  the  emergency 
rule  and  the  inseason  adjustment  to  the 
emergency  rule  for  the  W/G  GOA 
pollock  TAGs  were  omitted  from  the 


final  2000  harvest  specifications  for  the 
GOA  groundfish  fishery. 

Correction 

In  the  rule  to  implement  the  Final 
2000  Harvest  Specifications  for 
Groundfish  of  the  Gulf  of  Alaska, 
published  on  February  18,  2000  (65  FR 
8298),  FRDoc.  00-3910,  the  following 
corrections  are  made  to  the  TAG 
amounts  specified  for  pollock  in  the  W/ 
G  GOA. 

1.  On  page  8301,  in  Table  1,  the  entire 
entry  "Pollock"  and  footnote  2  are 
correctly  revised  to  read  as  follows: 


Species 


Area' 


ABC 


(610) 
(620) 
(630) 


(640) 

W/C/WYK 

(650) 


32,340 
13,372 
24,501 
20,987 

2,340 
93,540 

6,460 


100,000 


TAG 


32,340 
13,372 
24,501 
20,987 

2,340 
93,540 

6,460 


100,000 


Initial  TAG 
Overfishing 


130,760 
8,610 


139,370 


interim  rule  (65  FR  3892.  January  25,  2000)  pollock  is  apportioned  in  the  Western/Central  Regulatory  areas  to  the 
Tdu^n  area  (defined  at  §679.22(b)(3)(iii)(B))  in  the  A  and  B  seasons  only.  In  accordance  with  §679.22^b)(3)(iii)(C)  the  pol- 
l;of  Strait  is  determined  by  calculating  a  ratio  equal  to  the  most  recent  estimate  of  pollock  biomass  in  the  Shelikof  Strait  di- 
ck biomass  in  the  GOA.  This  ratio  is  multiplied  by  the  amount  of  the  combined  Western  and  Central  GOA  TAG  available  in 
The  remainder  of  the  combined  Westem  and  Central  GOA  TAG  in  the  A  and  B  seasons  is  then  apportioned  to  areas  610 
Shelikof  Strait  based  on  the  distribution  of  pollock  outside  the  Shelikof  Strait,  which  is  56  percent,  4  percent,  and  40  percent 
C  and  D  seasons  pollock  is  apportioned  based  on  the  relative  distribution  of  pollock  biomass  at  42  percent,  25  percent, 
atory  Areas  610,  620,  and  630  respectively.  These  seasonal  apportionments  are  shown  in  Tables  3  and  4.  In  the  East- 
killock  is  not  divided  into  seasonal  allowances. 


/ 
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2.  On  page  8304,  Table  3  is  correctly  revised  to  read  as  follows: 

Table  3.  Distribution  of  Pollock  in  the  Western  and  Central  Regulatory  Areas  of  the  Gulf  of  Alaska  (W/ 
C  GOA);  Biomass  Distribution,  Area  Apportionments,  and  Seasonal  Allowances  of  Annual  TAC  for  the 
A  and  B  Seasons  in  2000. 


Statistical  area 


Shellkof  

Shumagin  610) 
Chirikof>(620)  . 
Kodiaki  (630)  .., 
TOTAL  .. 


Biomass 
percent 


51.1 

27.4 

2.0 

19.5 

100.0 


2000  An- 
nual TAC 


20,987 
32,340 
13,372 
24,501 
91,200 


Seasonal  Altowances  of 
Annual  TAC 


(30%) 


13.991 

7,498 

546 

5,325 

27,360 


1 A  and  B  seasonal  allowances  in  the  Chirikof  and  Kodiak  Districts  are  outside  the  Shelikot  Strait  defined  at  §679.20(b)(2)(iii)(B). 


(15%) 


6,996 

3,749 

273 

2,662 

13.680 


Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder  E.O. 
12866. 


Authority:  16  U.S.C.  1801  et  seq. 


Dated:  February  25,  2000. 
Andrew  A.  Rosenberg, 

Deputy  Asst.  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc.  00-5225  Filed  3-6-00;  8:45  am) 
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DEPARTMEFfT  OF  AGRICULTURE 

Animal  and  Plant  ijlealth  Inspection 
Service 

9  CFR  Part  77 
[Docket  No.  99-038-11] 


Tuberculosis  in 
and  Captive 
Designations 


C^ie,  Bison,  Goats, 
Cervios;  State  and  Zone 


AGENCY:  Animal  ai  td 
Inspection  Service 
ACTION:  Proposed  ijule. 


summary:  We  are 

the  bovine 
establish  several 
tuberculosis  risk  c 
applied  to  States 
States.  Additional 
to  classify  States 
their  tuberculosis 
captive  cervids. 
to  amend  the  regu 
the  regulations  a 
to  cattle,  bison, 
to  increase  the 
must  be  done 
bison,  and  goats 
interstate.  We 
necessary  to  help 
tuberculosis  and 
of  the  domestic 


program. 
DATES:  We  invite 
this  docket.  We  w 
comments  that  we 
2000. 

addresses:  Pleas< 
and  three  copies 
1 .  Regulatory  Analysi 
Development.  PPI ) 
4700  River  Road. 
MD  20737-1238. 
comment  refers  tc 
1. 

You  may  read 
receive  on  this  dofcket 
room.  The  read 
room  1141  of  the 
14th  Street  and 
SW.,  Washington 


Im; 


Plant  Health 
USDA. 


J  iroposing  to  amend 
tubercu  losis  requirements  to 
npw  levels  of 

assifications  to  be 
a  id  zones  within 

y.  we  are  proposing 
a  ad  zones  according  to 
:  isk  with  regard  to 
W  B  are  also  proposing 
ations  to  specify  that 
p  )ly  to  goats  as  well  as 
an  1  captive  cervids  and 
am  Dunt  of  testing  that 
befo  re  certain  cattle, 

n  ay  be  moved 
beli  5ve  these  changes  are 
)revent  the  spread  of 
t )  further  the  progress 
tu  5erculosis  eradication 


■ou  to  comment  on 
11  consider  all 
receive  by  April  21. 


send  your  comment 
:  Docket  No.  99-038- 

s  and 
APHIS.  Suite  3C03, 
Jnit  118,Riverdale, 
'lease  state  that  your 
Docket  No.  99-038- 


any  < 


comments  that  we 
in  our  reading 
room  is  located  in 
JSDA  South  Building, 
Independence  Avenue, 
DC.  Normal  reading 


room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  docimients  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
wwrvv.aphis. usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Van  Tiem,  Senior  Staff 
Veterinarian.  VS,  APHIS.  USDA,  4700 
River  Road  Unit  43.  Riverdale.  MD 
20737-1231; (301)  734-7716. 
SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  a  contagious, 
infectious,  and  conmiunicable  disease 
caused  by  Mycobacterium  bovis.  It 
affects  cattle,  bison,  deer.  elk.  goats,  and 
other  species,  including  htmians. 
Bovine  tuberculosis  in  infected  animals 
and  himians  manifests  itself  in  lesions 
of  the  lung,  bone,  and  other  body  parts, 
causes  weight  loss  and  general 
debilitation,  and  can  be  fatal. 

At  the  beginning  of  this  century, 
bovine  tuberculosis  caused  more  losses 
of  livestock  than  all  other  livestock 
diseases  combined.  This  prompted  the 
establishment  of  the  National 
Cooperative  State/Federal  Bovine 
Tuberculosis  Eradication  Program  for 
bovine  tuberculosis  in  livestock. 

Federal  regulations  implementing  this 
program  are  contained  in  9  CFR  part  77, 
"Tuberculosis"  (referred  to  below  as  the 
regulations),  and  in  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  (UMR). 
January  22,  1999,  edition,  which  is 
incorporated  into  the  regulations  by 
reference.  The  regulations  restrict  the 
interstate  movement  of  cattle,  bison,  and 
captive  cervids  to  prevent  the  spread  of 
bovine  tuberculosis. 

Tuberculosis  Risk  Level  Status 

Until  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  made  a 
recent  regulatory  change  to  allow  zones 
within  a  State  to  be  assigned  different 
risk  classifications  (discussed  in  the 
following  paragraph),  restrictions  on  the 
interstate  movement  of  cattle  and  bison 
not  known  to  be  affected  with  or 
exposed  to  tuberculosis  were  based  on 


whether  the  entire  State  was  classified 
as  either  accredited-free,  accredited-free 
(suspended),  modified  accredited,  or 
nonmodified  accredited.  In  determining 
the  tuberculosis  status  of  a  State.  APHIS 
based  its  classification  on  the  State's 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State's 
tuberculosis  eradication  program,  and 
the  degree  of  the  State's  compliance 
with  the  standards  contained  in  the 
UMR. 

In  an  interim  rule  published  in  the 
Federal  Register  on  November  1, 1999 
(  64  FR  58769-58780,  Docket  No.  99- 
008-1),  we  amended  the  regulations  to 
allow  a  State  to  be  divided  into  two 
zones  for  the  purpose  of  assigning  risk 
classifications  with  regard  to 
tuberculosis  in  cattle  and  bison.  As  a 
result  of  this  change,  the  conditions 
required  by  the  regulations  for  the 
interstate  movement  of  cattle  and  bison 
might  be  different  for  cattle  and  bison 
from  the  same  State,  depending  on  the 
tuberculosis  classification  of  the  zone 
each  animal  is  moved  from. 

State  and  Zone  Status  System  for 
Captive  Cervids 

In  our  interim  rule,  we  applied  the 
provisions  for  allowing  for  risk  zones 
within  a  State  only  to  cattle  and  bison 
and  not  to  captive  cervids.  This  is 
because  the  regulations  did  not  and  still 
do  not  provide  for  State  classifications 
for  tuberculosis  based  on  the 
tuberculosis  status  of  captive  cervids; 
nor  is  the  tuberculosis  status  of  captive 
cervids  taken  into  account  when 
determining  the  risk  classification  with 
regard  to  cattle  and  bison.  The 
regulations  in  9  CFR  part  77  are  divided 
into  subpart  A  for  cattle  and  bison  and 
subpart  B  for  captive  cervids  and  are 
applied  independently  of  each  other. 

While  the  requirements  in  subpart  A 
for  the  interstate  movement  of  cattle  and 
bison  are  based  largely  on  the  risk 
classification  of  the  State  or  zone  the 
animals  move  from,  the  requirements  in 
subpart  B  for  the  interstate  movement  of 
captive  cervids  are  based  on  the 
tuberculosis  status  of  individual  herds 
of  cervids.  not  on  the  State  status. 
Because  there  was  no  State 
classification  system  with  regard  to 
captive  cervids  at  the  time  our  interim 
rule  was  published,  there  was  no  reason 
to  allow  for  zones  with  separate  risk 
classifications  for  captive  cervids  within 
a  State. 
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In  this  document,  however,  we  are 
proposing  to  make  a  system  of  State  and 
zone  risk  classifications  applicable  to 
captive  cervids.  We  have  several  reasons 
for  making  such  a  proposal.  First, 
although  the  cvuxent  system  of  basing 
movement  requirements  for  captive 
cervids  on  the  status  of  individual  herds 
has  been  effective  in  preventing 
tuberculosis  transmission,  it  is  a  system 
that  relies  on  making  each  herd  owner 
responsible  for  having  the  necessary 
testing  done  for  that  herd.  We  believe 
that  at  least  the  same  level  of  biosecurity 
can  be  attained,  at  reduced  cost  to 
individual  ov^naers,  by  linking  interstate 
movement  requirements  to  a  State  or 
zone  classification  that  would  be 
dependent  on  surveillance  conducted 
by  the  State. 

Second,  by  allowing  for  a  system  of 
State  or  zone  classifications  with  regard 
to  captive  cervids,  we  would  likely 
accelerate  the  eradication  of 
tuberculosis  among  captive  cervids.  The 
current  system  of  basing  interstate 
movement  requirements  on  individual 
captive  cervid  herd  status  is  effective  in 
preventing  the  interstate  spread  of 
tuberculosis.  However,  it  does  not 
contain  an  incentive  for  owners  to  have 
their  herds  tested  if  they  do  not  intend 
to  move  those  cervids  interstate.  As 
with  the  current  State  or  zone 
classification  system  for  cattle  and 
bison,  a  State  or  zone  classification 
system  for  captive  cervids  would 
encourage  States  to  aggressively  conduct 
surveillance  among  all  captive  cervid 
herds  in  that  State,  whether  or  not  any 
particular  herd  is  intended  for  interstate 
movement. 

We  are  not,  however,  proposing  to 
eliminate  the  option  of  basing  the 
eligibility  of  captive  cervids  to  move 
interstate  on  individual  herd  status.  For 
example,  an  accredited  herd  may  be 
located  in  a  State  or  zone  that  is 
classified  as  modified  accredited 
because  of  the  presence  of  several 
affected  herds  in  herd  in  the  State  or 
zone.  If  the  accredited  herd  has 
undergone  adequate  surveillance  under 
the  current  regulations  to  ensure  that 
individual  animals  moved  from  that 
herd  present  a  negligible  risk  of  being 
infected  with  tuberculosis,  we  do  not 
believe  it  is  necessary  to  subject  animals 
fi-om  that  herd  to  movement  restrictions 
that  would  otherwise  apply  to  the  entire 
State  or  zone.  Many  owners  have 
invested  significant  resources  in 
conducting  the  monitoring  and 
surveillance  required  to  achieve  a 
particular  herd  status.  We  believe  it  is 
warranted  and  appropriate  to  allow 
such  owners  to  continue  to  move  their 
cervids  under  the  current  regulations 
governing  such  movement  if  those 


movement  requirements  would  be  less 
restrictive  than  the  proposed 
requirements  based  on  the  risk 
classification  of  the  State  or  zone  in 
which  the  herd  is  located. 

Conversely,  we  believe  it  would  be 
appropriate  to  allow  captive  cervids  to 
move  interstate  under  the  proposed 
requirements  based  on  the  risk 
classification  of  the  State  or  zone  in 
which  the  animals  are  located  if  such 
conditions  would  be  less  restrictive  than 
those  in  the  current  regulations  based 
on  individual  herd  status.  For  all  State 
or  zone  risk  classifications  under  this 
proposed  rule  except  for  nonaccredited, 
the  required  compliance  with  the  UMR 
means  that  a  sufficient  nimiber  of  herds 
of  captive  cervids  in  the  State  or  zone 
must  be  tested  to  ensure  that 
tuberculosis  infection  at  a  prevalence 
level  of  2  percent  or  more  will  be 
detected  with  a  confidence  level  of  95 
percent.  If  the  State  or  zone  achieves 
that  level  of  certainty  in  the  State  or 
zone  overall,  we  believe  that  an 
individual  herd  in  the  State  or  zone  that 
is  not  known  to  be  affected  with 
tuberculosis  can  be  moved  under  the 
interstate  movement  requirements 
established  for  that  entire  State  or  zone 
with  negligible  risk  of  spreading 
tuberculosis. 

(It  should  be  noted  that,  under  the 
provisions  of  the  UMR,  a  herd  that  is 
known  to  be  affected  with  tuberculosis 
that  is  located  in  a  State  or  zone  that 
otherwise  presents  a  low  tuberculosis 
risk  is  subject  to  quarantine  and  would 
not  be  eligible  for  interstate  movement, 
regardless  of  the  State  or  zone's  risk 
classification.) 

Therefore,  we  are  proposing  to  add 
language  to  the  current  captive  cervid 
regulations  to  indicate  that  captive 
cervids  may  move  interstate  under  the 
proposed  movement  requirements 
applicable  to  an  entire  State  or  zone  if 
those  requirements  are  less  restrictive 
than  those  for  movement  based  on 
individual  herd  status.  This  language 
would  be  added  at  §§  77.32(a),  77.35(b), 
77.36(b),  and  77.37(b)  of  this  proposed 
rule,  which  include  the  provisions  set 
forth  in  §§  77.9(a),  77.12(b),  77.13(b), 
and  77.14(b),  respectively,  of  the  current 
regulations. 

Change  in  Risk  Classifications 

We  are  also  proposing  in  this 
document  to  revamp  and  expand  the 
categories  of  tuberculosis  risk 
classifications  that  apply  to  cattle  and 
bison  (discussed  below)  and  to  use  this 
new  classification  system  when 
determining  the  risk  classifications  of 
States  or  zones  with  regard  to  captive 
cervids.  However,  although  we  would 
use  the  same  type  of  tuberculosis  risk 


classification  system  for  both  captive 
cervids  and  cattle  and  bison,  the 
specific  risk  classification  we  would 
apply  to  a  State  or  zone  with  regard  to 
cattle  and  bison  would  not  necessarily 
be  the  same  as  that  assigned  to  the  Stale 
or  zone  with  regard  to  captive  cervids. 
Although  our  goal  by  the  year  2010  is 
to  have  each  State  or  zone  have  one 
tuberculosis  classification  that  applies 
to  all  regulated  animals  in  the  State  or 
zone,  at  this  time  we  are  keeping  State 
and  zone  classifications  for  cattle  and 
bison  independent  of  the  classifications 
for  captive  cervids.  Our  rationale  for 
keeping  these  classifications  separate  is 
explained  below  under  the  heading 
"Captive  Cervids." 

Goats 

Additionally,  we  are  proposing  to 
make  the  tuberculosis  provisions  that 
apply  to  cattle  and  bison  also  apply  to 
goats.  The  current  regulations,  except 
for  limited  usage  as  part  of  the  term 
"livestock,"  do  not  refer  to  goats, 
although  the  UMR  does.  The  production 
of  goats,  however,  is  a  rapidly  growing 
industry,  particularly  with  regard  to 
dairy  goats,  and  it  has  been 
demonstrated  by  incidences  of 
tuberculosis  among  goats  held  for 
exhibition  that  goats  can  harbor  and 
transmit  the  disease.  In  order  to  protect 
the  goat  industry  in  this  country,  and  to 
protect  other  susceptible  livestock  from 
goats  that  might  become  infected  with 
tuberculosis,  we  are  including  goats  in 
this  proposed  rule  in  provisions  that 
refer  to  cattle  and  bison,  as  appropriate. 
It  should  be  noted  that,  although  no 
cases  of  tuberculosis  have  been  found  to 
date  in  goats  used  as  livestock  in  the 
United  States,  regulating  the  movement 
of  goats  is  consistent  with  the 
regulations  of  the  U.S.  Food  and  Drug 
Administration  (FDA)  regarding  the 
potential  transmission  of  tuberculosis  to 
humans  through  goat's  milk.  (See,  for 
example.  21  CFR  1210.13,  which 
requires  tuberculin  testing  of  animals 
whose  raw  milk  is  intended  for 
importation  into  the  United  States,  and 
also  the  FDA  Pasteurized  Milk 
Ordinance.  Section  7(C),  which 
provides  Uiat  goat  milk  for 
pasteurization  must  be  from  a  herd  that 
has  passed  an  annual  tuberculin  herd 
test.) 

Each  of  the  proposed  changes  noted 
above,  and  our  reasons  for  proposing 
them,  are  discussed  at  greater  length 
below. 

Scope  of  this  Proposed  Rule 

In  addition  to  the  proposed 
substantive  additions  and  revisions  to 
the  current  regulations  that  we  discuss 
in  this  supplementary  information,  we 
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rather  than  duplicate  the  information  in 
the  subparts  specific  to  cattle,  bison, 
and  goats  and  specific  to  captive 
cervids.  In  addition,  we  are  proposing  to 
include  in  that  "general"  subpart  the 
definitions  that  apply  to  all  of  the 
regulations  in  part  77.  This  "general" 
subpart  would  be  subpart  A.  The 
regulations  specific  to  cattle,  bison,  and 
goats  would  be  set  forth  in  subpart  B, 
and  the  regulations  specific  to  captive 
cervids  would  be  set  forth  in  subpart  C. 
All  of  the  current  sections  in  part  77 
would  be  renumbered  to  accommodate 
this  reformatting. 

In  subpart  A  of  this  proposed  rule,  we 
are  including  one  substantive  change 
from  the  current  provisions  regarding 
application  for  recognition  of  zones. 
Currently,  a  State  may  have  no  more 
than  two  zones.  In  our  November  1, 
1999,  interim  rule,  we  explained  that  we 
were  limiting  the  number  of  zones  in  a 
State  to  two  because  of  the  amount  of 
monitoring  and  movement  confrols 
necessary  for  the  State  to  adequately 
administer  different  status  zones.  We 
now  believe  that  it  is  not  necessary  to 
limit  a  State  to  two  zones,  if  the  State 
can  adequately  demonstrate  that  each  of 
its  proposed  zones  meets  the  criteria  in 
the  current  regulations  for  recognition  of 
a  zone. 

Under  these  criteria,  a  zone  must  be 
a  defined  geographic  land  area 
indentifiable  by  geological,  political, 
manmade,  or  surveyed  boundaries,  with 
mechanisms  of  disease  spread, 
epidemiological  characteristics,  and  the 
ability  to  control  the  movement  of 
animals  across  the  boundaries  of  the 
zone  taken  into  account.  Additionally, 
the  State  in  question  must  have 
sufficient  resources  to  implement  and 
enforce  a  tuberculosis  eradication 
program,  and  means  of  ensuring  that 
State  and  Federal  animal  health 
authorities  are  notified  of  tuberculosis 
cases  in  domestic  livestock  or  outbreaks 
in  wildlife.  Further,  the  State  must 
maintain,  in  each  intended  zone, 
surveillance  that  allows  detection  of 
tuberculosis  in  the  overall  population  of 
livestock  at  a  2  percent  prevalence  rate 
with  95  percent  confidence. 

We  believe  that  if  a  State  can  meet 
each  of  the  above  requirements  for  each 
of  the  proposed  zones,  it  is  not 
necessary  to  limit  the  State's  request  to 
two  zones.  Therefore,  we  are  not 
including  in  this  proposed  rule  a 
provision  limiting  a  State  to  no  more 
than  two  zones. 

Current  Risk  Classification  System 

The  possible  risk  classifications  of 
States  and  zones  with  regard  to  cattle 
and  bison  under  the  current  regulations 
are  accredited-free,  accredited-frve 


(suspended),  modified  accredited,  and 
nonmodified  accredited.  Some  of  the 
current  provisions  governing  each 
classification  appear  in  the  definitions 
in  §  77.1,  while  Uie  remainder  of  the 
provisions  for  each  classification  appear 
in  other  sections  of  part  77.  We  discuss 
below  the  provisions  governing  each  of 
the  current  classifications. 

Accredited-Free  State  or  Zone 

Criteria  for  being  classified  as  an 
accredited-free  State  or  zone.  An 
accredited-free  State  or  zone  is  defined 
as  a  State  or  zone  that  complies  with  the 
UMR,  has  zero  percent  prevalence  of 
affected  cattle  and  bison  herds,  and  has 
had  no  findings  of  tuberculosis  in  any 
cattle  or  bison  in  the  State  or  zone  for 
the  previous  5  years,  except  that  the 
requirement  of  freedom  from 
tuberculosis  is  2  years  from  the 
depopulation  of  the  last  affected  herd  in 
States  or  zones  that  were  previously 
accredited-free  and  in  which  all  herds 
affected  with  tuberculosis  were 
depopulated.  Compliance  with  the  UMR 
includes  meeting  the  requirement  that 
the  State  demonsfrates  aimually  that  an 
adequate  amount  of  testing  and 
slaughter  surveillance  is  done  in  that 
State  to  discover  any  bovine 
tuberculosis  that  might  be  present. 

If  tuberculosis  is  detected  in  any  one 
herd  of  cattle  or  bison  in  an  accredited- 
free  State  or  zone,  the  accredited-free 
status  of  the  State  or  zone  is  suspended. 
In  such  a  case,  the  State  or  zone  may 
qualify  for  redesignation  of  accredited- 
free  status  after  the  herd  in  which  the 
tuberculosis  is  detected  has  been 
quarantined,  an  epidemiological 
investigation  has  confirmed  that  the 
disease  has  not  spread  from  the  herd, 
and  all  reactor  cattle  and  bison  have 
been  destroyed. 

If  any  livestock  other  than  cattle  or 
bison  are  included  in  a  newly 
assembled  herd  on  a  premises  where  a 
tuberculous  herd  has  been  depopulated, 
the  State  or  zone  must  test  those  other 
livestock  in  the  same  way  as  cattle  and 
bison  when  conducting  a  herd  test 
according  to  the  UMR,  or  else  be 
reclassified  as  either  a  modified 
accredited  State  or  zone  or  a 
nonmodified  accredited  State  or  zone. 

If  two  or  more  affected  herds  are 
detected  in  cm  accredited-free  State  or 
zone  within  a  48-month  period,  the 
State  or  zone  will  also  be  reclassified. 

If  tuberculosis  is  diagnosed  in  an 
accredited-free  State  or  zone  in  an 
animal  not  specifically  covered  by  the 
regulations  and  a  risk  assessment 
conducted  by  APHIS  determines  the 
outbreak  poses  a  tuberculosis  risk  to 
livestock  in  the  State  or  zone,  the  State 
or  zone  must  adopt,  within  6  months  of 
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diagnosis,  a  tuberculosis  management 
plan,  approved  jointly  by  the  State 
animal  health  official  and  the  APHIS 
Administrator,  or  else  be  reclassified. 

Accredited-free  State  or  zone  status 
must  be  renewed  annually. 

Interstate  movement  from  an 
accredited-free  State  or  zone.  Cattle  and 
bison  that  originate  in  an  accredited-free 
State  or  zone  and  that  are  not  known  to 
be  infected  with  or  exposed  to 
tuberculosis  may  be  moved  interstate 
without  restriction. 

Accredited-Free  (Suspended)  State  or 
Zone 

Criterion  for  being  classified  as  an 
accredited-free  (suspended)  State  or 
zone.  An  accredited-free  (suspended) 
State  or  zone  is  defined  as  an 
accredited-free  State  or  zone  in  which 
tuberculosis  has  been  detected  in  cattle 
or  bison. 

Interstate  movement  from  an 
accredited-free  (suspended)  State  or 
zone.  Cattle  and  bison  that  originate  in 
an  accredited-free  (suspended)  State  or 
zone  and  that  are  not  known  to  be 
infected  with  or  exposed  to  tuberculosis 
may  be  moved  interstate  without 
restriction. 

Modified  Accredited  State  or  Zone 

Criteria  for  being  classified  as  a 
modified  accredited  State  or  zone.  A 
modified  accredited  State  or  zone  is 
defined  as  a  State  or  zone  that  complies 
with  the  UMR  and  in  which 
tuberculosis  has  been  prevalent  in  less 
than  0.01  percent  of  the  total  number  of 
herds  of  cattle  and  bison  in  the  State  or 
zone  for  the  most  recent  2  years. 
However,  depending  on  the  veterinciry 
infrastructure,  livestock  demographics, 
and  tuberculosis  control  and  eradication 
measures  in  the  State  or  zone,  the 
Administrator  may,  upon  review,  allow 
modified  accredited  status  in  a  State  or 
zone  that  has  fewer  than  30,000  herds 
and  that  has  had  up  to  3  affected  herds 
for  each  of  the  most  recent  2  years. 

The  same  requirements  apply  to 
modified  accredited  States  or  zones  as 
those  discussed  above  for  accredited- 
free  States  or  zones  regarding  the  testing 
of  livestock  other  than  cattle  or  bison 
included  in  a  newly  assembled  herd  on 
a  premises  where  a  tuberculous  herd 
has  been  depopulated. 

Likewise,  the  same  requirements 
apply  to  modified  accredited  States  or 
zones  as  those  discussed  above  for 
accredited-free  States  or  zones  regarding 
the  need  to  adopt  a  tuberculosis 
management  plan  if  tuberculosis  is 
diagnosed  in  the  State  or  zone  in  an 
animal  not  specifically  covered  by  the 
regulations  and  a  risk  assessment 
conducted  by  APHIS  determines  the 


outbreak  poses  a  tuberculosis  risk  to 
livestock  in  the  State  or  zone. 

Modified  accredited  State  or  zone 
status  must  be  renewed  annually. 

Interstate  movement  from  a  modified 
accredited  State  or  zone.  Cattle  and 
bison  that  originate  in  a  modified 
accredited  State  or  zone  and  that  are  not 
known  to  be  infected  with  or  exposed  to 
tuberculosis  may  be  moved  interstate 
without  restriction. 

Nonmodified  Accredited  State  or  Zone 

Criterion  for  being  classified  as  a 
nonmodified  accredited  State  or  zone.  A 
nonmodified  accredited  State  is  defined 
as  a  State  or  zone  that  has  not  received 
accredited-free  status  or  modified 
accredited  status. 

Conditions  for  interstate  movement 
from  a  nonmodified  accredited  State  or 
zone.  Cattle  and  bison  that  originate  in 
a  nonmodified  accredited  State  or  zone 
and  that  are  not  known  to  be  infected 
with  or  exposed  to  tuberculosis  may  be 
moved  interstate  only  if  they  meet  one 
of  the  following  conditions: 

1 .  The  cattle  or  bison  are  moved 
directly  to  slaughter  to  an  establishment 
operating  under  the  provisions  of  the 
Federal  Meat  Inspection  Act  or  to  a 
State-inspected  slaughtering 
establishment  that  has  State  inspection 
at  the  time  of  slaughter. 

2.  The  cattle  or  Bison  are  steers  or 
spayed  heifers,  or  are  officially 
identified  sexually  intact  heifers  that  are 
moved  to  an  approved  feedlot,  and  are 
accompemied  by  a  certificate  stating  that 
they  have  tested  negative  to  an  official 
tuberculin  test  conducted  within  30 
days  prior  to  the  date  of  movement.  If 
the  cattle  or  bison  moved  under  this 
condition  are  not  individually  identified 
by  a  registration  name  and  nimiber,  they 
must  be  individually  identified  by  an 
APHIS-approved  metal  eartag  or  tattoo. 

3.  The  cattle  or  bison  are  breeding 
animals  from  an  accredited  herd  and  are 
accompanied  by  a  certificate  showing 
they  are  from  such  a  herd. 

4.  The  cattle  or  bison  are  breeding 
animals  that  are  not  from  an  accredited 
herd  but  that  are  accompanied  by  a 
certificate  stating  that  they  have  tested 
negative  to  two  official  tuberculin  tests 
conducted  at  least  60  days  apart  and  no 
more  than  6  months  apart,  with  the 
second  test  conducted  within  30  days 
prior  to  the  date  of  movement.  If  the 
cattle  or  bison  moved  under  this 
condition  are  not  individually  identified 
by  a  registration  name  and  niunber,  they 
must  be  officially  identified. 

Reasons  for  Proposing  a  Revised 
Classification  System 

Although  it  has  undergone  some 
refinement  through  the  years,  including 


the  clarifications  we  made  in  our 
November  1, 1999,  interim  rule,  a 
tuberculosis  risk  classification  system 
that  includes  accredited  free,  modified 
accredited,  and  nonmodified  accredited 
classifications  has  been  in  effect  since 
the  1940's.  it  has  been  an  integral  part 
of  the  tuberculosis  eradication  program 
that  has  virtually  eliminated  the  disease 
in  U.S.  livestock.  Currently,  all  but  three 
States  are  classified  as  accredited  free  in 
their  entirety  for  cattle  and  bison,  which 
means  they  contain  no  herds  aHected 
with  tuberculosis.  Two  States  (New 
Mexico  and  Texas)  are  nearing 
accredited-free  status,  and  one  State 
(Michigan)  is  accredited  free  except  for 
a  single  zone  in  the  State.  Today,  the 
national  percentage  of  herds  of  cattle 
and  bison  affected  with  tuberculosis 
stands  at  approximately  0.0002  percent. 

Although  the  current  system  of  risk 
level  classifications  has  been  effective  in 
helping  reduce  the  incidence  of 
tuberculosis  in  the  United  States  to  a 
very  low  level,  it  has  not  yet  eliminated 
the  disease  in  this  coimtry.  The  danger 
still  exists  that  tuberculosis  could 
spread  among  livestock,  and  we  do  not 
believe  the  current  regulations  best 
recognize  the  different  levels  of  risk  that 
can  exist  with  regard  to  tuberculosis. 

As  discussed  above,  one  of  the  criteria 
for  being  classified  as  a  modified 
accredited  State  or  zone  is  that,  with 
certain  exceptions,  the  State  or  zone  is 
one  in  which  tuberculosis  has  been 
prevalent  in  less  than  0.01  percent  of 
the  total  number  of  herds  of  catde  and 
bison  in  the  State  or  zone  for  the  most 
recent  2  years.  The  current  regulations 
do  not  specifically  address  levels  of 
prevalence  greater  than  or  equal  to  0.01 
percent  of  the  herds  in  the  State  or  zone, 
other  than  to  provide  that  all  States  or 
zones  that  do  not  qualify  for  accredited- 
free  or  modified  accredited  will  be 
classified  as  nonmodified  accredited. 

Although  we  consider  the  current 
interstate  requirements  for  animals  from 
nonmodified  accredited  States  or  zones 
to  adequately  address  States  or  zones 
that  have  prevalence  levels  of 
tuberculosis  close  to  0.01  percent,  we 
believe  those  interstate  requirements  are 
not  adequate  to  address  any  States  or 
zones  that  develop  prevalence  levels 
well  in  excess  of  0.01  percent.  In  this 
proposal,  we  are  proposing  to  address 
such  higher  prevalence  levels  by 
expanding  the  possible  levels  of  risk 
classification,  as  discussed  below. 

Additionally,  we  believe  two  other 
factors  make  it  necessary  to  change  the 
current  classification  system.  The  first 
involves  the  captive  cervid  industry;  the 
second  involves  international  trade. 
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Proposed  New  Tuberculosis  Risk 
Classification  System 

In  the  following  paragraphs  we 
explain  how  the  new  classification 
system  would  work.  We  are  proposing 
to  provide  for  five  risk  classifications,  as 
follows: 

1 .  Accredited  Free. 

2.  Modified  Accredited  Advanced. 

3.  Modified  Accredited. 

4.  Accreditation  Preparatory. 

5.  Nonaccredited. 

It  is  important  to  keep  in  mind  that 
when  we  refer  in  our  discussion  below 
to  "specifically  regulated  animals,"  we 
are  talking  exclusively  about  cattle, 
bison,  and  goats  for  subpart  A  and 
exclusively  about  captive  cervids  for 
subpart  B.  For  instance,  although  cattle, 
bison,  goats,  and  captive  cervids  would 
all  be  "specifically  regulated"  in  some 
way  under  part  17 ,  in  subpart  B  the 
prevalence  level  of  affected  herds  of 
captive  cervids  alone  would  be 
considered  in  determining  the 
classification  of  States  or  zones  and 
would  not  influence  the  classification  of 
the  State  or  zone  for  cattle,  bison,  and 
goats  in  subpart  A. 

Accredited-Free  States  or  Zones 

We  are  proposing  to  retain  the 
provisions  in  the  current  regulations 
governing  accredited-free  status, 
described  above  under  the  heading 
"Accredited-Free  State  or  Zone,"  with 
two  additions  and  one  revision. 

The  additions  involve  the  waiting 
period  without  findings  of  tuberculosis 
that  a  State  or  zone  must  meet  before 
achieving  accredited-fi^e  status.  To 
achieve  accredited-free  status  under  the 
current  regulations,  a  State  or  zone  must 
have  had  no  findings  of  tuberculosis  for 
the  previous  5  years,  except  that  the 
requirement  of  freedom  from 
tuberculosis  is  2  years  from  the 
depopulation  of  the  last  affected  herd  in 
States  or  zones  that  were  previously 
accredited  free  and  in  which  all  herds 
affected  with  tuberculosis  have  been 
depopulated. 

In  the  definition  of  accredited-free 
State  or  zone  in  both  §  77.5  for  cattle, 
bison,  and  goats  and  §  77.20  for  captive 
cervids,  we  are  proposing  to  add  two 
additional  ways  to  achieve  accredited- 
free  status.  First,  the  waiting  period 
would  be  3  years  in  States  or  zones  that 
were  not  previously  accredited  free  but 
that  have  depopulated  all  affected 
herds.  We  believe  this  shortened 
waiting  period  is  appropriate  in  States 
or  zones  where  such  depopulation  has 
been  carried  out  because  depopulation 
is  an  effective  method  of  ensuring  that 
infected  animals  are  removed  from  a 
State  or  zone. 


Alternatively,  the  waiting  period 
would  be  3  years  in  States  or  zones  that 
have  conducted  surveillance  that 
demonstrates  that  wildlife  and  livestock 
herds  other  than  the  animals 
specifically  regulated  under  the  subpart 
in  question  (cattle,  bison,  and  goats  in 
subpart  A;  captive  cervids  in  subpart  B) 
are  not  at  risk  of  being  infected  with 
tuberculosis,  as  determined  by  the 
Administrator  based  on  a  risk 
assessment  conducted  by  APHIS.  We 
believe  that  including  such  an  option  in 
the  regulations  provides  States  and 
zones  with  an  incentive  to  conduct 
increased  surveillance  for  tuberculosis 
in  all  susceptible  animals  in  the  area  of 
an  affected  herd  and  thus  to  accelerate 
eradication  of  the  disease  in  that  State 
or  zone. 

We  believe  it  is  necessary  to  allow  the 
Administrator  the  discretion  to  assess 
the  adequacy  of  the  surveillance 
because  there  are  a  number  of  valid 
methods  of  surveying  for  tuberculosis, 
and  we  expect  that  each  State  will 
implement  a  surveillance  program 
suitable  to  the  livestock  and  wildlife  of 
that  State.  Among  the  different  methods 
of  surveillance  a  State  might  implement 
are  testing  of  animals  at  slaughter, 
testing  for  tuberculosis  of  any  animals 
tested  for  another  reason,  target  area 
testing,  or  epidemiological  sampling  of 
herds  in  a  particular  area. 

The  provision  we  are  proposing  to 
revise  involves  how  we  will  address 
States  or  zones  in  which  an  affected 
herd  is  detected.  Under  §  77.3(c)  of  the 
current  regulations,  such  a  State  or  zone 
is  reclassified  as  accredited  free 
(suspended).  However,  the  current 
regulations  do  not  specify  how  long  the 
suspension  of  accredited-free  status  can 
last  before  the  State  or  zone  is 
downgraded  in  status,  nor  do  they 
specify  what  the  State  or  zone  must  do 
to  regain  accredited-free  status.  To 
address  these  two  areas,  §  77.7(c)  of  this 
proposed  rule  provides  for  cattle,  bison, 
and  goats  that  if  an  affected  herd  is 
detected  in  a  State  or  zone  classified  as 
accredited  free,  and  the  herd  is 
depopulated  and  an  epidemiologic 
investigation  is  completed  within  90 
days  of  the  detection  of  the  affected 
herd  with  no  evidence  of  the  spread  of 
tuberculosis,  the  State  or  zone  may 
retain  its  accredited-free  status. 
Proposed  §  77.22  includes  a  similar 
provision  for  States  and  zones  classified 
accredited  free  for  captive  cervids,  with 
the  one  difference  that,  in  such  States 
and  zones,  the  depopulation  and 
epidemiologic  investigation  must  be 
completed  within  120  days  of  the 
detection  of  the  affected  herd. 

Based  on  our  experience  enforcing  the 
regulations,  we  believe  that  for  cattle. 
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bison,  and  goats,  90  days  is  enough  time 
to  investigate  the  incidence  of 
tuberculosis  and  trace  the  movement  of 
animals  from  an  affected  herd.  Ninety 
days  will  allow  time  for  herd  owners 
who  have  tested  their  livestock  once 
with  negative  results  to  wait  at  least  an 
additional  60  days  before  retesting  to 
ensure  valid  results  from  the  retesting. 
However,  we  believe  it  is  warranted  to 
allow  120  days  for  completion  of 
depopulation  and  investigation  for 
captive  cervids,  due  to  the  longer 
waiting  period  necessary  between  tests 
of  cervids  than  those  of  cattle,  bison, 
and  goats.  In  animals  that  have  been 
tested  for  tuberculosis,  the  immime 
system  is  depressed  following  the  test 
and  will  not  respond  definitively  to  a 
second  test  unless  some  time  is  allowed 
for  the  animal's  immune  system  to 
"reset"  following  the  first  test.  In  cattle, 
bison,  and  goats,  a  valid  second  test  can 
be  done  60  days  following  the  first  test. 
For  captive  cervids,  it  is  necesseiry  to 
wait  90  days  following  the  first  test. 

To  clarify  our  intent  with  regard  to 
what  constitutes  an  epidemiologic 
investigation,  we  are  including  a 
definition  of  that  term  in  proposed 
§  77.2.  We  would  define  an 
epidemiologic  investigation  as  one  that 
is  conducted  by  the  State  in  conjunction 
with  APHIS  representatives,  in  which 
an  official  test  for  tuberculosis  is 
conducted  on  all  livestock  in  any 
tuberculosis-affected  herd  in  a  State  or 
zone,  as  well  as  on  all  livestock  in  any 
herd  into  which  livestock  fi'om  the 
affected  herd  have  been  moved. 

As  in  the  current  regulations  for  catUe 
and  bison,  we  would  allow  specifically 
regulated  animals  that  are  not  known  to 
be  infected  with  or  exposed  to 
tuberculosis  to  be  moved  interstate 
without  restriction  from  accredited-free 
States  or  zones. 

Modified  Accredited  Advanced  States 
or  Zones 

Prior  to  our  November  1, 1999, 
interim  rule,  a  modified  accredited  State 
was  defined  as  one  that  complied  with 
all  of  the  provisions  of  the  UMR 
regarding  modified  accredited  States. . 
Because  it  was  not  always  clear  what 
standards  a  State  needed  to  meet  to 
achieve  modified  accredited  status,  in 
oiu  interim  rule  we  clarified  our  intent 
with  regard  to  the  standards  that  needed 
to  be  met.  These  standards  are  described 
above  under  the  heading  "Modified  . 
Accredited  State  or  Zone." 

Because  tuberculosis  has  been 
virtually  eradicated  in  cattle  and  bison 
in  this  country,  and  because  two  of  the 
three  States  not  classified  as  accredited 
free  in  their  entirety  are  classified  as 
modified  accredited,  the  standards 


currently  set  forth  in  subpart  A  of  the 
regulations  for  modified  accredited 
States  are  relatively  stringent.  We 
consider  those  standards  necessary  to 
ensure  that  all  States  maintain  an 
aggressive  program  to  become  or  stay 
accredited  fi-ee  with  regard  to  cattle, 
bison,  and  goats. 

However,  because  tuberculosis 
surveillance  programs  for  captive 
cervids  have  not  yet  progressed  as  far  as 
those  for  cattle,  bison,  and  goats,  and 
because  not  all  foreign  regions  are  as 
close  to  the  eradication  of  tuberculosis 
as  the  United  States,  we  believe  it  is 
necessary  to  provide  for  risk 
classifications  that  accommodate  a 
greater  disease  risk  than  the  modified 
accredited  status  of  the  ciurent 
regulations,  but  at  the  same  time  give 
more  recognition  for  progress  toward 
eradication  than  the  ciurent 
nonmodified  accredited  classification. 
We  believe  that  providing  for  such 
classifications  will  further  the 
eradication  of  tuberculosis  in  this 
country  and  establish  standards  that  we 
can  apply  in  equivalent  fashion  to 
foreign  regions  in  futxu-e  rulemaking. 
The  classifications  we  are  proposing  to 
add  are  titled  modified  accredited  (with 
different  standards  than  the  modified 
accredited  classification  under  the 
current  regulations)  and  accreditation 
preparatory.  Both  of  these  classifications 
are  discussed  below  under  their 
respective  headings. 

With  the  addition  of  these  two 
classifications,  we  believe  it  is  necessary 
to  make  clear  that  the  classification 
currently  known  as  modified  accredited 
describes  a  State  or  zone  that  is  close  to 
the  eradication  of  tuberculosis  in  the 
animals  in  question.  Therefore,  we  are 
proposing  to  rename  the  current 
modified  accredited  classification  as 
modified  accredited  advanced.  The 
requirements  for  achieving  and 
maintaining  modified  accredited 
advanced  status  would  be  the  same  as 
those  in  the  current  regulations  for 
achieving  and  maintaining  modified 
accredited  status  (described  above 
under  the  heading  "Modified 
Accredited  State  or  Zone"). 

The  requirements  for  the  interstate 
movement  of  animals  from  a  modified 
accredited  advanced  State  or  zone 
(proposed  §  77.10  for  cattle,  bison,  and 
goats;  proposed  §  77.25  for  captive 
cervids)  would  differ  from  the  current 
provisions  for  movement  fi-om  a 
modified  accredited  State  or  zone  in  one 
significant  respect.  Under  the  current 
regulations,  cattle  and  bison  that 
originate  in  a  modified  accredited  State 
or  zone  and  that  are  not  known  to  be 
infected  with  or  exposed  to  tuberculosis 
may  be  moved  interstate  without 


restriction.  However,  because  any  State 
or  zone  other  than  an  accredited-fi-ee 
State  or  zone  includes  at  least  one  herd 
affected  with  tuberculosis,  we  consider 
it  necessary  to  test  animals  moved  fi-om 
States  or  zones  that  are  other  than 
accredited  free,  unless  certain  other 
conditions  exist  that  mitigate  the 
tuberculosis  risk  to  a  negligible  level. 
Therefore,  in  this  document,  we  are 
proposing  that  specifically  regulated 
animals  may  not  be  moved  interstate 
fi'om  a  modified  accredited  advanced 
State  or  zone  without  testing  negative 
for  tuberculosis  unless  they  meet  one  of 
the  following  conditions: 

1 .  The  animals  are  accompanied  by  a 
certificate  stating  that  they  originated  in 
an  accredited  herd  that  has  completed 
the  testing  necessary  for  accredited 
status  with  negative  results  within  1 
year  prior  to  the  date  of  movement. 

2.  The  animals  are  moved  directly  for 
slaughter  to  an  approved  slaughtering 
establishment.  (Currently,  subpart  A 
with  regard  to  cattle  and  bison  refers  to 
movement  to  a  slaughtering 
"establishment  operating  under  the 
provisions  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.)  or 
a  State-inspected  slaughtering 
establishment  that  has  inspection  by  a 
State  inspector  at  the  time  of  slaughter." 
Such  an  establishment  is  defined  in 
current  subpart  B  as  an  approved 
slaughtering  establishment.  In  this 
proposed  nde,  wherever  we  refer  in  the 
regulations  to  such  an  establishment,  we 
use  the  term  "approved  slaughtering 
establishment"). 

3.  The  animals  are  cattle  or  bison  that 
are  steers  or  spayed  heifers,  or  are 
officially  identified  sexually  intact 
heifers  that  are  moved  to  an  approved 
feedlot.  All  cattle  and  bison  so  moved 
that  are  not  individually  identified  by  a 
registration  name  and  number  must  be 
officially  identified. 

If  the  animals  meet  none  of  the  above 
conditions,  they  may  not  be  moved 
interstate  unless  they  are  accompanied 
by  a  certificate  stating  that  they  have 
been  classified  negative  to  an  official 
tuberculin  test  that  was  conducted 
within  60  days  prior  to  the  date  of 
movement  for  cattle,  bison,  and  goafs, 
and  within  90  days  prior  to  the  date  of 
movement  for  captive  cervids. 

The  proposed  requirement  that  the 
testing  required  for  cattle  and  bison  be 
done  within  60  days  prior  to  the  date  of 
movement  differs  from  testing 
requirements  in  the  current  regulations 
(for  nonmodified  accredited  States  and 
zones),  which  require  that  the  testing  be 
done  within  30  days  prior  to  the  date  of 
movement.  We  are  proposing  to  allow 
testing  to  be  done  within  60  days  prior 
to  movement  in  order  to  minimize 
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disruption  to  stan  lard  livestock 
marketing  practicos.  Under  the  current 
regulations,  for  example,  cattle  and 
bison  tested  31  days  prior  to  an 
intended  date  of  t  lovement  could  not  be 
moved  interstate.  Because,  as  discussed 
above,  an  interval  of  at  least  60  days  is 
necessary  between  tuberculin  tests  for 
cattle,  bison,  and  ;oats,  under  the 
current  regulatioc  s  cattle  or  bison  tested 
31  days  prior  to  tl  e  intended  date  of 
movement  would  have  to  wait  29  days 
beyond  the  intenc  ed  date  of  movement 
before  being  retes  ed.  We  believe  that 
this  delay  in  movement,  which  can 
significantly  impact  the  ability  of 
owners  to  market  their  animals,  is  not 
warranted  from  ai  i  animal  health 
perspective,  because  we  believe  the  risk 
is  negligible  that  <in  infected  animal  will 
not  be  detected  b«  cause  a  test  was  done 
60  days  prior  to  n  lOvement  rather  than 
30  days. 

With  regard  to  i  aptive  cervids, 
edlowing  a  requin  d  test  to  be  conducted 
within  90  days  pr  lor  to  movement 
would  be  consist(  nt  with  the  current 
provisions  regarding  the  testing  required 
for  interstate  movement  from  individual 
herds.  Ninety  day  s  would  be  allowed  for 
the  testing  of  capl  ive  cervids  for  the 
same  reason  that  iO  days  would  be 
allowed  for  cattle  bison,  and  goats — i.e., 
to  minimize  disn.  ption  of  standard 
livestock  practices.  We  would  allow  the 
additional  time  fc  r  captive  cervids, 
compared  to  cattb,  bison,  and  goats, 
because  of  the  loi  ger  waiting  period 
that  is  necessary  1  >etween  tuberculosis 
tests  of  captive  cervids. 

We  believe  it  is  necessary  to  establish 
the  above  require  nents  for  animals 
moved  from  mod  fied  accredited 
advanced  States  (  t  zones  to  provide 
assurance  that  thi  s  tuberculosis  risk  from 
animals  moving  f  rom  a  modified 
accredited  advan  :ed  State  or  zone  is  no 
more  than  that  fr<  im  animals  already  in 
an  accredited-frei  i  State  or  zone. 

Modified  Accred  ted  States  or  Zones 

The  new  tuberculosis  risk 
classification  titl(  id  modified  accredited 
would  apply  to  S  iates  and  zones  whose 
animals  represen ;  a  greater  disease  risk 
than  those  from  J  tates  and  zones 
classified  as  modified  accredited 
advanced. 

In  proposed  §  i  7.5  for  cattle,  bison, 
and  goats  and  proposed  §  77.20  for 
captive  cervids.  j  modified  accredited 
State  or  zone  woi  ild  be  defined  as  a 
State  or  zone  tha  is  or  is  part  of  a  State 
that  has  the  auth  )rity  to  enforce  and 
complies  with  ths  provisions  of  the 
UMR  and  in  whi  :h  tuberculosis  has 
been  prevalent  iii  less  than  0.1  percent 
of  the  total  numb  er  of  specifically 
regulated  animal  >  in  the  State  or  zone 


for  the  most  recent  year.  However,  the 
regulations  would  also  provide  that  the 
Administrator,  upon  his  or  her  review, 
may  allow  a  State  or  zone  with  fewer 
than  10,000  herds  of  the  animals  in 
question  to  have  up  to  10  affected  herds 
for  the  most  recent  year,  depending  on 
the  veterinary  infrastructure,  livestock 
demographics,  and  tuberculosis  control 
and  eradication  measures  in  the  State  or 
zone. 

The  provision  that  would  allow  the 
Administrator  to  give  the  proposed 
modified  accredited  classification  to  a 
State  or  zone  with  fewer  than  10,000 
herds  that  has  up  to  10  affected  herds 
is  similar  to  a  provision  in  the  current 
regulations  for  modified  accredited 
States,  retained  in  this  proposed  rule 
under  the  standards  for  achieving  and 
maintaining  modified  accredited 
advanced  status.  Under  the  current 
regulations,  the  prevalence  level  of 
tuberculosis  for  modified  accredited 
status  must  be  less  than  0.01  percent  of 
the  total  number  of  herds,  except  that  in 
States  or  zones  with  fewer  than  30,000 
herds,  the  Administrator  may,  upon  his 
or  her  review,  allow  the  State  or  zone 
to  have  up  to  3  affected  herds. 

Although  we  consider  a  disease 
prevalence  of  less  than  0.1  percent  of 
the  herds  to  be  appropriate  for  the 
proposed  modified  accredited 
classification  in  most  cases,  we 
recognize  that  there  are  situations  where 
the  circumstances  in  a  State  or  zone 
might  warrant  some  deviation  from  that 
standard.  For  instance,  the  requirement 
for  less  than  0.1  percent  prevalence 
means  that,  for  every  10,000  herds  in 
the  State  or  zone,  fewer  than  10  herds 
may  be  affected.  In  a  State  or  zone  with 
fewer  than  10,000  herds,  the  presence  of 
fewer  than  10  affected  herds  could 
cause  the  prevalence  rate  to  exceed  the 
allowable  maximum.  We  do  not 
necessarily  consider  this  number  of 
affected  herds  to  represent  a  disease  risk 
significant  enough  to  disqualify  a  State 
or  zone  from  the  proposed  modified 
accredited  classification. 

The  factors  the  Administrator  will 
consider  in  determining  whether  a 
prevalence  level  of  0.1  percent  or  more 
is  acceptable  include:  (1)  How 
effectively  the  veterinary  infrastructure 
in  the  State  or  zone  could  detect  and 
respond  to  the  presence  of  an  affected 
herd  and  (2)  the  risk  of  transmission  of 
the  disease  from  an  affected  herd  to 
other  herds,  based  on  factors  such  as  the 
density  of  the  livestock  population  and 
the  patterns  of  herd  distribution. 

As  with  accredited-free  and  modified 
accredited  advanced  States  and  zones, 
we  are  proposing  to  require  for  modified 
accredited  States  and  zones  (proposed 
§  77.11  for  cattle,  bison,  and  goats; 


proposed  §  77.26  for  captive  cervids) 
that  if  any  livestock  other  than  cattle  or 
bison  are  included  in  a  newly 
assembled  herd  on  a  premises  where  a 
tuberculous  herd  has  been  depopulated, 
the  State  or  zone  must  test  those  other 
livestock  in  the  same  way  as  cattle  and 
bison  when  conducting  a  herd  test 
according  to  the  UMR,  or  else  have  its 
classification  downgraded,  in  this  case  . 
to  accreditation  preparatory. 

Additionally,  as  with  accredited-free 
and  modified  accredited  advanced 
States  and  zones,  we  are  proposing  to 
require  that  if  tuberculosis  is  diagnosed 
in  a  modified  accredited  State  or  zone 
in  an  animal  not  specifically  covered  by 
the  regulations,  and  a  risk  assessment 
conducted  by  APHIS  determines  the 
outbreak  poses  a  tuberculosis  risk  to 
livestock  in  the  State  or  zone,  the  State 
or  zone  must  implement  a  tuberculosis 
management  plan,  approved  jointly  by 
the  State  animal  health  official  and  the 
APHIS  Administrator,  within  6  months 
of  the  diagnosis,  or  have  its 
classification  downgraded,  in  this  case 
to  accreditation  preparatory.  It  should 
be  noted  that  our  use  of  the  word 
"implement"  differs  from  the  wording 
of  the  current  regulations,  which  use  the 
word  "adopt."  We  would  use  the  word 
"implement"  to  make  clear  that  a 
tuberculosis  management  plan  must 
actually  be  in  operation  to  meet  the 
requirements  of  the  regulations. 

Modified  accredited  State  or  zone 
status  would  have  to  be  renewed 
annually. 

Interstate  movement  from  proposed 
modified  accredited  States  or  zones:  In 
this  document,  we  are  proposing 
(proposed  §  77.12  for  cattle,  bison,  and 
goats;  proposed  §  77.27  for  captive 
cervids)  that  specifically  regulated 
animals  may  not  move  interstate  from  a 
modified  accredited  State  or  zone 
without  having  to  be  tested  for 
tuberculosis,  unless  they  meet  one  of 
the  following  conditions: 

1.  The  animals  are  accompanied  by  a 
certificate  stating  that  they  originated  in 
an  accredited  herd  that  has  completed 
the  testing  necessary  for  accredited 
status  witii  negative  results  within  1 
year  prior  to  the  date  of  movement. 

2.  The  animals  are  moved  directly  to 
slaughter  to  an  approved  slaughtering 
establishment. 

If  the  animals  meet  neither  of  the 
above  conditions,  they  may  not  be 
moved  interstate  imless  they  meet  one 
of  the  following  conditions: 

1.  The  animals  are  cattle  or  bison  that 
are  steers  or  spayed  heifers,  or  are 
officially  identified  sexually  intact 
heifers  that  are  moved  to  an  approved 
feedlot,  and  are  accompanied  by  a 
certificate  stating  that  Uiey  have  been 


Federal  Register/ Vol.  65,  No.  45 /Tuesday,  March  7,  2000 / Proposed  Rules  11919 


classified  negative  to  an  official 
tuberculin  test  conducted  within  60 
days  prior  to  movement.  All  cattle  and 
bison  so  moved  that  are  not  individually 
identified  by  a  registration  name  and 
number  must  be  officially  identified. 

2.  If  the  animals  are  cattle,  bison,  or 
goats,  they  must  be  accompanied  by  a 
certificate  stating  that  they  have  been 
classified  negative  to  two  official 
tuberculin  tests  conducted  at  least  60 
days  apart  and  no  more  than  6  months 
apart,  with  the  second  test  conducted 
within  60  days  prior  to  the  date  of 
movement.  If  the  animals  are  captive 
cervids,  they  must  be  accompanied  by  a 
certificate  stating  that  they  have  been 
classified  negative  to  two  official 
tuberculin  tests  conducted  at  least  90 
days  apart  and  no  more  than  6  months 
apart,  with  the  second  test  conducted 
within  90  days  prior  to  the  date  of 
movement.  All  animals  that  are  so 
moved  that  are  not  individually 
identified  by  a  registration  name  and 
number  must  be  officially  identified. 

The  proposed  interstate  movement 
requirements  from  modified  accredited 
States  and  zones  differ  from  those  for 
modified  accredited  advanced  States 
and  zones  in  two  ways.  First,  steers, 
spayed  heifers,  and  officially  identified 
sexually  intact  heifers  moved  to  an 
approved  feedlot  from  a  modified 
accredited  State  or  zone  would  have  to 
test  negative  to  one  official  tuberculin 
test  (proposed  §  77.12(b)).  This 
requirement  would  not  exist  for 
movement  from  modified  accredited 
advanced  States  and  zones.  Second, 
breeding  animals  not  from  an  accredited 
herd  would  have  to  test  negative  to  two 
official  tuberculin  tests  (proposed 
§  77.12(d)  for  cattle,  bison,  and  goats; 
proposed  §  77.27(c)  for  captive  cervids), 
rather  than  just  one  test  as  for 
movement  from  modified  accredited 
advanced  States  and  zones.  .We  believe 
these  additional  safeguards  are 
necessary  for  animals  moved  from 
modified  accredited  States  or  zones  to 
provide  assiuance  that  the  tuberculosis 
risk  from  animals  moving  from  a 
modified  accredited  State  or  zone  is  no 
more  than  that  from  animals  already  in 
an  accredited-free  State  or  zone  or  a 
modified  accredited  advanced  State  or 
zone. 

Accreditation  Preparatory  States  and 
Zones 

The  tuberculosis  risk  classification 
titled  accreditation  preparatory  would 
apply  to  States  and  zones  that  represent 
a  greater  disease  risk  than  those 
classified  as  modified  accredited. 

In  proposed  §  77.5  for  cattle,  bison, 
and  goats  and  proposed  §  77.20  for 
captive  cervids,  an  accreditation 


preparatory  State  or  zone  would  be 
defined  as  a  State  or  zone  that  is  or  is 
part  of  a  State  that  has  the  authority  to 
enforce  and  complies  with  the 
provisions  of  the  UMR  and  in  which 
tubercidosis  is  prevalent  in  less  than  0.5 
percent  of  the  total  number  of  herds  of  ' 
specifically  regulated  animals  in  the 
State  or  zone. 

As  with  the  classifications  discussed 
above,  we  are  proposing  to  requfre  for 
accreditation  preparatory  States  and 
zones  that  if  any  livestock  other  than 
cattle,  bison,  or  goats  are  included  in  a 
newly  assembled  herd  on  a  premises 
where  a  tubercidous  herd  has  been 
depopulated,  the  State  or  zone  must  test 
those  other  livestock  in  the  same  way  as 
cattle,  bison,  and  goats  when 
conducting  a  herd  test  according  to  the 
UMR,  or  else  have  its  classification 
downgraded,  in  this  case  to 
nonaccredited  (proposed  §  77.13  for 
cattle,  bison,  and  goats;  proposed 
§  77.28  for  captive  cervids). 

Additionally,  as  with  the 
classifications  discussed  above,  we  are 
proposing  to  require  that  if  tuberculosis 
is  diagnosed  in  an  accreditation 
preparatory  State  or  zone  in  an  animal 
not  specifically  covered  by  the 
regulations,  and  a  risk  assessment 
conducted  by  APHIS  determines  the 
outbreak  poses  a  tuberculosis  risk  to 
livestock  in  the  State  or  zone,  the  State 
or  zone  must  implement  a  tuberculosis 
management  plan,  approved  joinUy  by 
the  State  animal  health  official  and  the 
APHIS  Administrator,  within  6  months 
of  the  diagnosis,  or  else  have  its 
classification  downgraded,  in  this  case 
to  nonaccredited. 

Accreditation  preparatory  State  or 
zone  status  would  have  to  be  renewed 
annually. 

Interstate  movement  from 
accreditation  preparatory  States  or 
zones:  In  this  document,  we  are 
proposing  (proposed  §  77.14  for  cattle, 
bison,  and  goats;  proposed  §  77.29  for 
captive  cervids)  that  specifically 
regulated  animals  may  not  be  moved 
interstate  from  an  accreditation 
preparatory  State  or  zone  unless  they 
meet  one  of  the  following  conditions: 

1.  The  animals  are  accompanied  by  a 
certificate  stating  that  they  originated  in 
an  accredited  herd  that  has  completed 
the  testing  necessary  for  accredited 
status  with  negative  results  within  1 
year  prior  to  the  date  of  movement,  and 
that  the  animals  to  be  moved  havei)een 
classified  negative  to  an  official 
tuberculin  test  conducted  within  60 
days  prior  to  the  date  of  movement  for 
cattle,  bison,  and  goats,  and  within  90 
days  prior  to  the  date  of  movement  for 
captive  cervids.  All  animals  that  are  so 
moved  that  are  not  individually 


identified  by  a  registration  name  and 
number  must  be  officially  identified. 

2.  The  animals  are  moved  directly  to 
slaughter  to  an  approved  slaughtering 
establishment. 

3.  The  animals  are  cattle  or  bison  that 
are  steers  or  spayed  heifers,  or  are 
officially  identified  sexually  intact 
heifers  that  are  moved  to  an  approved 
feedlot,  and  are  accompanied  by  a 
certificate  stating  that  they  have  been 
classified  negative  to  two  official 
tuberculin  tests  conducted  at  least  60 
days  apart  and  no  more  than  6  months 
apart,  with  the  second  test  conducted 
within  60  days  prior  to  movement.  All 
cattle  and  bison  so  moved  that  are  not 
individually  identified  by  a  registration 
name  and  number  must  be  officially 
identified. 

4.  The  animals  are  accompanied  by  a 
certificate  stating  that  they  originated  in 
a  herd  that  has  undergone  a  tuberculosis 
herd  test  with  negative  results 
conducted  within  1  year  prior  to 
movement.  Additionally,  for  cattle, 
bison,  and  goats,  the  certificate  must 
state  that  the  animals  have  been 
classified  negative  to  two  additional 
official  tuberculin  tests  conducted  at 
least  60  days  apart  and  no  more  than  6 
months  apart,  with  the  second  test 
conducted  within  60  days  prior  to  the 
date  of  movement.  For  captive  cervids, 
the  certificate  must  state  that  the  cervids 
have  been  classified  negative  to  two 
additional  official  tuberculin  tests 
conducted  at  least  90  days  apart  and  no 
more  than  6  months  apart,  with  the 
second  test  conducted  within  90  days 
prior  to  the  date  of  movement.  All 
animals  that  are  so  moved  that  are  not 
individually  identified  by  a  registration 
name  and  number  must  be  officially 
identified. 

The  proposed  interstate  movement 
requirements  from  accreditation 
preparatory  States  and  zones  differ  from 
those  for  modified  accredited  States  and 
zones  in  three  ways.  First,  steers,  spayed 
heifers,  and  officially  identified  sexually 
intact  heifers  moved  to  an  approved 
feedlot  from  an  accredited  preparatory 
State  or  zone  would  have  to  test 
negative  to  two  official  tuberculin  tests, 
rather  than  just  one  as  for  modified 
accredited  States  and  zones.  Second,  in 
addition  to  testing  negative  to  two 
additional  official  tuberculin  tests, 
breeding  animals  not  from  an  accredited 
herd  would  have  to  originate  in  a  herd 
that  has  undergone  a  tuberculosis  herd 
test  with  negative  results.  Third, 
animals  from  an  accredited  herd  would 
have  to  originate  in  a  herd  that  has 
completed  the  necessary  testing  for 
accredited  status  within  1  year  prior  to 
the  date  of  movement,  and  test  negative 
to  an  official  tuberculin  test  within  60 
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§  77.16  for  cattle,  bison,  and  goats; 
proposed  §  77.31  for  captive  cervids) 
that  no  regulated  animals  may  be  moved 
interstate  from  a  nonaccredited  State  or 
zone  unless  they  are  not  known  to  be 
infected  with  or  exposed  to  tuberculosis 
and  they  meet  one  of  the  following 
conditions: 

1 .  The  animals  are  accompanied  by  a 
certificate  stating  that  they  originated  in 
an  accredited  herd  that  has  completed 
the  testing  necessary  for  accredited 
status  with  negative  results  within  1 
year  prior  to  the  date  of  movement,  and 
that  they  have  been  classified  negative 
to  an  official  tuberculin  test  conducted 
within  60  days  prior  to  the  date  of 
movement  for  cattle,  bison,  and  goats, 
and  vdthin  90  days  prior  to  movement 
for  captive  cervids. 

2.  The  animals  are  accompanied  by 
VS  Form  1-27  and  are  moved  interstate 
in  an  officially  sealed  means  of 
conveyance  directly  to  slaughter  to  an 
approved  slaughtering  establishment. 

Classification  of  States  and  Zones  With 
Regard  to  Cattle,  Bison,  and  Goats 

Under  §  71.7  of  this  proposed  rule  for 
cattle,  bison,  and  goats,  all  States  and 
zones  currently  designated  as  accredited 
free  would  retain  that  classification.  In 
addition,  the  State  of  New  Mexico, 
currently  designated  as  modified 
accredited,  would  be  classified  as 
accredited  fi-ee  because  New  Mexico  is 
a  State  that  has  had  no  affected  herds  of 
cattle,  bison,  or  goats  for  the  most  recent 
3  years  and  the  Administrator  has 
determined  that  New  Mexico  has 
conducted  surveillance  that 
demonstrates  that  wildlife  and  livestock 
herds  other  than  cattle,  bison,  and  goats 
are  not  infected  with  tuberculosis. 

Under  §  77.9  of  this  proposed  rule  for 
cattle,  bison,  and  goats,  the  State  of 
Texas,  currently  designated  as  modified 
accredited,  would  be  classified  as 
modified  accredited  advanced.  Texas 
would  qualify  as  modified  accredited 
advanced  because  it  complies  with  the 
UMR  and,  with  a  prevalence  rate  of 
affected  herds  of  approximately  .0002 
percent,  has  had  a  tuberculous  herd 
prevalence  rate  of  less  than  0.01  for  the 
most  recent  2  years. 

The  smaller  zone  in  the  State  of 
Michigan,  currently  designated  as 
nonmodified  accredited,  would  be 
classified  as  modified  accredited.  (This 
zone,  described  in  §  77.11(b)  of  this 
proposal  with  regard  to  cattle,  bison, 
and  goats,  is  the  same  zone  as  that 
delineated  below  with  regard  to  captive 
cervids.)  The  State  of  Michigan 
complies  with  the  UMR  and,  with  a 
total  of  four  affected  herds  in  the  past 
year,  the  zone  is  eligible  for 
consideration  by  the  Administrator  for 


modified  accredited  status.  Because  we 
believe  the  veterinary  inft-astnicture  in 
the  State  could  effectively  detect  and 
respond  to  the  presence  of  an  affected 
herd  in  the  zone,  and  because  of  the 
limited  number  of  herds  in  the  zone 
(fewer  than  600),  it  appears  that 
modified  accredited  status  for  the 
smaller  zone  is  warranted. 

Classification  of  States  and  Zones  With 
Regard  to  Captive  Cervids 

Under  this  proposed  rule,  we  are 
classifying  States  and  zones  according 
to  their  tuberculosis  risk  with  regard  to 
captive  cervids.  We  based  the 
classifications  we  are  proposing  on 
preliminary  information  made  available 
to  us  by  State  officials.  This  preliminary 
information  enabled  us  to  estimate  the 
prevalence  of  tuberculosis  among 
captive  cervid  herds  in  the  States,  and 
to  determine  whether  the  State  has  the 
authority  to  enforce  and  complies  with 
the  UMR.  However,  in  general,  the 
information  we  have  received  from 
States  to  date  has  not  enabled  us  to 
document  that  a  sufficient  number  of 
herds  of  captive  cervids  in  the  State  or 
zone  have  been  tested  to  ensure  that 
tuberculosis  infection  at  a  prevalence 
level  of  2  percent  or  more  will  be 
detected  with  a  confidence  level  of  95 
percent.  This  level  of  confidence  is 
required  by  the  regulations  through  its 
inclusion  in  the  UMR. 

Therefore,  although  we  are  proposing 
to  classify  States  and  zones  according  to 
tuberculosis  risk  in  captive  cervids  as 
listed  below,  we  wish  to  emphasize  that, 
following  the  public  comment  period  on 
this  proposal,  we  will  make  final  each 
proposed  classification  only  if  we  have 
not  received  information  demonstrating 
that  the  proposed  classification  should 
be  other  than  that  proposed,  and  if  the 
State  in  question  has  provided  us  with 
the  information  necessary  to  document 
that  surveillance  in  the  State  or  zone 
meets  the  required  standards.  In  order 
for  each  State  to  know  exactly  what 
information  it  will  be  required  to 
provide  under  the  final  rule,  we  will 
allow  a  "grace"  period  for  submission  of 
the  necessary  information  following 
publication  of  the  final  rule.  We  will  not 
make  final  any  State  or  zone 
classifications  with  regard  to  captive 
cervids  until  each  State  has  had  90  days 
after  publication  of  the  final  rule  on  the 
general  requirements  for  State  risk 
classification  to  submit  the  required 
information. 

We  are  proposing  that  States  and 
zones  be  classified  for  tuberculosis  risk 
in  captive  cervids  as  follows: 

Accredited-free  States  and  zones.  In 
proposed  §-77.20,  an  accredited-free 
State  or  zone  for  captive  cervids  is 
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defined,  with  certain  exceptions,  as  a 
State  or  zone  that  is  or  is  part  of  a  State 
that  has  the  authority  to  enforce  and 
complies  with  the  UMR,  has  zero 
percent  prevalence  of  affected  captive 
cervid  herds,  and  has  had  no  findings  of 
tuberculosis  in  any  captive  cervids  in 
the  State  or  zone  for  the  previous  5 
years. 

Based  on  the  information  available  to 
us,  we  believe  the  following  States  and 
zones  meet  the  conditions  in  the 
preceding  paragraph  and,  therefore,  we 
are  proposing  to  classify  them  as 
accredited  free:  Alaska,  Colorado, 
Hawaii,  Idaho,  Indiana,  Louisiana, 
Maine,  Minnesota,  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  York, 
North  Dakota,  Oklahoma,  Oregon,  South 
Carolina,  South  Dakota,  Texas,  Utah, 
Vermont,  Virginia,  Washington, 
Wyoming,  and  that  part  of  Michigan 
other  than  the  zone  described  under 
"Modified  accredited  States  and  zones," 
below. 

Modified  accredited  advanced  States 
and  zones.  In  proposed  §  77.20,  a 
modified  accredited  advanced  State  or 
zone  for  captive  cervids  is  defined,  with 
one  exception,  as  a  State  or  zone  that  is 
or  is  part  of  a  State  that  has  the  authority 
to  enforce  and  complies  with  the  UMR, 
and  in  which  tuberculosis  has  been 
prevalent  in  less  than  0.01  percent  of 
the  total  number  of  herds  of  captive 
cervids  in  the  State  or  zone  for  the  most 
recent  2  years. 

Based  on  the  information  available  to 
us,  we  believe  the  following  States  meet 
the  conditions  in  the  preceding 
paragraph  and,  therefore,  we  are 
proposing  to  classify  them  as  modified 
accredited  advanced:  Arizona, 
California,  Florida,  Georgia,  Kansas, 
Kentucky,  Mississippi,  Missouri,  New 
Jersey,  North  Carolina,  Pennsylvania, 
Tennessee,  and  Wisconsin. 

Modified  accredited  States  and  zones. 
In  proposed  §  77.20,  a  modified 
accredited  State  or  zone  for  captive 
cervids  is  defined,  with  one  exception, 
as  a  State  or  zone  that  is  or  is  part  of 
a  State  that  has  the  authority  to  enforce 
and  complies  with  the  UMR,  and  in 
which  tuberculosis  has  been  prevalent 
in  less  than  0.1  percent  of  the  total 
number  of  herds  of  captive  cervids  in 
the  State  or  zone  for  the  most  recent 
year. 

Based  on  the  information  available  to 
us,  we  believe  the  following  zone  meets 
the  conditions  in  the  preceding 
paragraph  and,  therefore,  we  are 
proposing  to  classify  it  as  modified 
accredited:  A  zone  in  Michigan 
delineated  by  starting  at  the  juncture  of 
State  Route  55  and  Interstate  75,  then 
heading  northwest  and  north  along 
Interstate  75  to  the  Straits  of  Mackinac, 


then  southeast  and  south  along  the 
shoreline  of  Michigan  to  the  eastern 
terminus  of  State  Route  55,  then  west 
along  State  Route  55  to  Interstate  75. 

Accreditation  preparatory  States  and 
zones.  In  proposed  §  77.20,  an 
accreditation  preparatory  State  or  zone 
for  captive  cervids  is  defined  as  a  State 
or  zone  that  is  or  is  part  of  a  State  that 
has  the  authority  to  enforce  and 
complies  with  the  UMR,  and  in  which 
tuberculosis  is  prevalent  in  less  than  0.5 
percent  of  the  total  number  of  herds  of 
captive  cervids  in  the  State  or  zone. 

Based  on  the  information  available  to 
us,  we  believe  the  following  States  meet 
the  conditions  in  the  preceding 
paragraph  and,  therefore,  we  are 
proposing  to  classify  them  as 
accreditation  preparatory:  Alabama, 
Arkansas,  Connecticut,  Delaware, 
Illinois,  Iowa,  Maryland,  Massachusetts, 
New  Mexico,  Ohio,  Puerto  Rico,  Rhode 
Island,  the  Virgin  Islands  of  the  United 
States,  and  West  Virginia. 

Nonaccredited  States  and  zones.  In 
proposed  §  77.20,  a  nonaccredited  State 
or  zone  for  captive  cervids  is  defined  as 
a  State  or  zone  that  is  or  is  part  of  a  State 
that  does  not  meet  the  standards  of  the 
UMR  or  in  which  tuberculosis  is 
prevalent  in  0.5  percent  or  more  of  the 
total  number  of  herds  of  captive  cervids 
in  the  State  or  zone. 

Based  on  the  information  available  to 
us,  we  do  not  believe  that  any  States  or 
zones  meet  the  criteria  for 
nonaccredited  status. 

Captive  Cervids  From  Unclassified 
Herds 

Under  the  current  regulations,  the 
interstate  movement  requirements  for 
captive  cervids  are  based  on  the  status 
of  the  herds  the  animals  are  part  of.  The 
four  categories  of  herds  for  captive 
cervids  under  the  current  regulations 
are  accredited,  qualified,  monitored, 
and  unclassified.  As  noted  above,  we 
are  proposing  to  allow  captive  cervids  to 
be  moved  interstate  according  to  the 
applicable  State  or  zone  movement 
requirements  or  the  applicable 
individual  herd  requirements, 
whichever  are  less  restrictive. 

We  are  proposing  however,  to  make  a 
change  to  the  provisions  governing  the 
movement  from  unclassified  herds. 
Under  the  current  regulations,  cervids 
that  are  not  known  to  be  infected  with 
or  exposed  to  tuberculosis  and  that  are 
from  unclassified  herds  may  be  moved 
interstate  if  the  cervids  have  tested 
negative  to  two  official  tuberculosis 
tests  conducted  no  less  than  90  days 
apart,  provided  the  second  test  was 
conducted  within  90  days  prior  to  the 
date  of  movement. 


Although  we  befieve  that  the  two  tests 
currently  required  for  unclassified  herds 
are  adequate  to  address  the  tuberculosis 
risk  in  certain  States,  that  testing 
requirement  would  not  adequately 
address  the  risk  posed  by  animals 
moving  from  States  or  zones  of 
relatively  higher  risk — e.g.,  those  States 
or  zones  that  would  be  classified  as 
accreditation  preparatory  or 
nonaccredited  with  regard  to  captive 
cervids. 

Therefore,  we  are  proposing  to  amend 
the  conditions  for  interstate  movement 
from  unclassified  herds  (set  forth  in 
§  77.15  of  the  current  regulations  and 
§  77.38  of  this  proposed  rule)  to  remove 
the  provision  that  captive  cervids  from 
unclassified  herds  may  move  interstate 
following  two  negative  tests  90  days 
apart.  By  removing  this  provision,  we 
would  make  cervids  from  an 
unclassified  herd  subject  to  the 
movement  requirements  for  the  State  or 
zone  in  which  the  herd  is  located. 

Captive  Cervids  Moved  for  Exhibition 

We  are  also  proposing  to  amend  the 
interstate  movement  requirements  for 
captive  cervids  from  a  qualified  herd  in 
order  to  address  the  movement  of 
cervids  solely  for  exhibition.  Under  the 
regulations,  to  be  eligible  for  qualified 
herd  status,  all  captive  cervids  in  the 
herd  eligible  for  testing  must  have  tested 
negative  to  an  official  tuberculosis  test. 
Additionally,  a  captive  cervid  moved 
interstate  from  a  qualified  herd  must  be 
accompanied  by  a  certificate  that  states 
that  the  cervid  has  tested  negative  to  an 
official  tuberculosis  test  conducted 
within  90  days  prior  to  the  date  of 
movement. 

Certain  cervids.  however,  are  moved 
interstate  only  for  a  limited  period  of 
time  for  exhibition  and  do  not 
necessarily  come  into  contact  with  other 
livestock.  If  the  cervids  are  from  a 
qualified  herd,  which  means  that  they 
have  already  been  tested  negative  once, 
and  are  kept  isolated  frt)m  other 
livestock  after  they  leave  the  premises  of 
origin,  we  believe  they  can  be  moved 
interstate  for  a  limited  period  of  time  for 
exhibition  with  minimal  risk  of 
transmitting  tuberculosis. 

Therefore,  we  are  proposing  in 
§  77.36(b)(4)  that  captive  cervids  from  a 
qualified  herd  moved  interstate  for  the 
purpose  of  exhibition  only  may  be 
moved  without  testing,  provided  they 
are  returned  to  the  premises  of  origin  no 
more  than  90  days  after  leaving  the 
premises,  have  no  contact  with  other 
livestock  during  movement  and 
exhibition,  and  are  accompanied  by  a 
certificate  that  includes  a  statement  that 
the  captive  cervid  is  from  a  qualified 
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more  precisely  clarifies  our  intent 
regarding  that  term.  Therefore,  we  are 
proposing  to  use  that  definition  in 
proposed  §  77.2  to  apply  to  all  of  part 
77.  "Official  seal"  as  used  in  part  77 
would  mean  a  seal  issued  by  a  State  or 
APHIS  representative,  consisting  of  a 
serially  numbered,  metal  or  plastic  strip, 
with  a  self-locking  device  on  one  end 
and  a  slot  on  the  other  end.  which  forms 
a  loop  when  the  ends  are  engaged  and 
that  cannot  be  reused  if  opened,  or  a 
serially  numbered,  self-locking  button 
that  can  be  used  for  this  purpose. 

We  are  also  proposing  to  revise  the 
definition  of  officially  identified.  That 
term  is  currently  used  in  the  regulations 
regarding  cattle  and  bison  and  also  in 
this  proposed  rule  regarding  cattle, 
bison,  goats,  and  captive  cervids.  Under 
the  current  regulations,  an  animal  that 
is  officially  identified  is  identified  by 
means  of  an  official  eartag,  individual 
tattoo,  or  individual  hot  brand.  Oui 
intent  with  regard  to  such  animals  is 
that  they  be  identified  so  as  to  provide 
unique  identification  of  each  animal,  to 
allow  for  traceback  of  an  animal  to  its 
source  in  the  event  of  disease  detection. 
We  are  proposing  to  revise  the 
definition  of  officially  identified  to  make 
that  intent  clear. 

Additionally,  we  are  proposing  to 
revise  the  definition  of  captive  cervid.  In 
summary,  the  current  definition 
includes  all  cervids  reused  or 
maintained  in  captivity  for  the 
production  of  meat  and  other 
agricultural  products,  for  sport,  or  for 
exhibition.  The  current  definition  does 
not  cover  wild  cervids  that  are  not 
raised  or  maintained  in  captivity  but 
that  are  moved  interstate,  such  as  those 
that  are  moved  from  one  location  to 
another  in  order  to  establish  or  expand 
a  wild  population  in  the  destination 
location.  We  beheve  that  not  applying 
the  regulations  to  the  movement  of  such 
cervids  creates  an  unacceptable  risk  of 
infected  animals  being  transported 
interstate.  Therefore,  we  are  proposing 
to  revise  the  definition  of  captive  cervid 
to  include  all  cervids,  including  wild 
cervids,  that  are  moved  interstate. 

The  current  regulations  with  regard  to 
captive  cervids  include  definitions  of 
official  tuberculin  tests.  In  these 
definitions,  reference  is  made  to  "PPD" 
tuberculin.  The  acronym  "PPD"  stands 
for  "purified  protein  derivative."  To 
make  clear  to  the  reader  what  we  mean 
by  PPD.  we  are  adding  a  definition  of 
purified  protein  derivative  (PPD)  to 
mean  protein  extract  from  an  M.  bovis 
culture  that  is  resuspended  in  solution 
at  a  standard  concentration  of  1  mg 
protein  per  1  ml  of  solution. 

Additionally,  certain  other  terms  are 
used  currently  in  both  the  provisions 


regarding  cattle  and  bison,  and  those 
regarding  captive  cervids,  but  are 
defined  in  only  one  of  the  two  current 
subparts  in  part  77.  For  consistency,  we 
are  adding  those  definitions  to  the  new 
§  77.2  to  apply  to  all  of  part  77.  Those 
definitions  that  are  applicable  only  to 
cattle,  bison,  and  goats,  or  to  captive 
cervids  would  be  set  forth  in  the  subpart 
that  deals  specifically  with  the  animals 
in  question. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Bovine  tuberculosis  is  a 
communicable  disease  of  cattle,  bison, 
cervids  and  other  species,  including 
humans,  and  results  in  losses  in  meat 
and  milk  production  and  sterility  among 
infected  animals.  The  Cooperative  State- 
Federcd  Tuberculosis  Eradication 
program  has  virtually  eliminated  bovine 
tuberculosis  from  the  Nation's  livestock 
population.  However,  we  believe 
changes  to  the  tuberculosis  regulations 
are  needed  to  further  the  efforts  toward 
complete  eradication. 

Currently,  the  tuberculosis  regulations 
define  State  risk  status  levels  for  cattle 
and  bison.  However,  the  status  levels 
provide  only  for  three  broadly  drawn 
classifications  of  risk,  and  two  of  the 
classifications  carry  no  restrictions  on 
the  interstate  movement  of  cattle  and 
bison  not  known  to  be  infected  with 
tuberculosis.  The  regulations  do  not 
provide  status  levels  for  captive  cervids; 
nor  do  they  apply  to  goats.  This 
proposed  rule  would  increase  the 
number  of  risk  classifications,  establish 
risk  classifications  for  States  and  zones 
with  regard  to  captive  cervids,  and 
apply  the  regulations  to  goats.  The 
classification  of  a  State  or  zone  with 
regard  to  cattle,  bison,  and  goats  would 
not  necessarily  be  the  same  as  its 
classification  with  regard  to  captive 
cervids.  Under  this  proposed  rule,  the 
five  possible  risk  classifications  would 
be  accredited  free,  modified  accredited 
advanced,  modified  accredited, 
accreditation  preparatory,  and 
nonaccredited. 

Cattle,  Bison,  and  Goats 

In  1998,  the  total  number  of  cattle  and 
bison  in  the  United  States  was 
approximately  99.5  million,  valued  at 
approximately  $58.6  billion.  That  year, 
there  were  1,115,650  U.S.  operations 
with  cattle  and  bison.  Over  98.5  percent 
of  these  operations  had  a  gross  cash 
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value  of  less  than  $500,000.  There  were 
63,806  goat  producers  in  the  United 
States,  who  raised  about  1.99  million 
animals  valued  at  approximately  $74 
million.  These  goat  holdings  vary  in  size 
and  degree  of  commercialization,  with 
many  producers  relying  on  other 
sources  of  income.  Most,  if  not  all,  goat 
operations  are  relatively  small  and  earn 
less  than  $500,000. 

The  U.S.  cattle  industry  plays  a  very 
significant  role  in  international  trade.  In 
1998,  the  total  earnings  from  exports  of 
live  cattle,  beef  and  veal  were 
approximately  $  2.6  billion.  The  U.S. 
competitiveness  in  international 
markets  depends  to  a  great  degree  upon 
its  reputation  for  producing  high  quality 
animals,  a  reputation  that  would  be 
enhanced  if  bovine  tuberculosis  were 
eradicated  in  this  country.  The  product, 
as  well  as  purchasers'  perceptions  of 
quality,  contributes  to  continued  world 
market  acceptance.  Thus,  efforts  to 
maintain  an  effective  tuberculosis 
program,  to  clarify  the  regulations,  and 
to  secure  the  health  of  the  cattle 
industry  will  continue  to  serve  the  best 
economic  interests  of  the  Nation. 

Currently,  with  regard  to  tuberculosis 
State  or  zone  classihcation  for  cattle, 
bison,  and  goats,  there  are  47 
accredited-free  States,  plus  Puerto  Rico 
and  the  Virgin  Islands  of  the  United 
States.  As  a  result  of  this  rule  change, 
one  modified  accredited  State  {New 
Mexico)  would  become  accredited  free, 
bringing  the  total  to  48  States  that  are 
entirely  accredited  free.  A  currently 
modified  accredited  State  (Texas)  would 
be  classified  as  modified  accredited 
advanced.  One  State  (Michigan)  is 
accredited  free  except  for  a  single  zone, 
which  is  nonmodified  accredited.  The 
zone  in  Michigan  ciurently  classified  as 
accredited  free  would  retain  that  status, 
and  the  zone  in  Michigan  currently 
classified  as  nonmodified  accredited 
would  be  classified  as  modified 
accredited. 

The  primary  difference  among  the 
restrictions  on  interstate  movement 
from  the  different  proposed 
classifications  is  how  many,  if  any, 
tuberculin  tests  with  negative  results  the 
animal  to  be  moved  must  undergo.  The 
same  test  is  used  for  cattle,  bison,  goats, 
and  cervids  and  the  cost  of  tuberculin 
testing  for  an  average-sized  herd  is  $380. 
The  approximate  per  animal  testing  cost 
is  $4.30,  compared  to  an  average  value 
of  approximately  $600  for  a  head  of 
cattle,  $1,500  for  a  bison,  and  $40  for  a 
goat. 

Under  this  proposed  rule,  even 
though  the  status  of  a  zone  in  Michigan 
would  change,  the  testing  requirements 
for  cattle  and  bison  moved  interstate 
from  that  zone  would  be  the  same  as 


under  the  current  regulations.  For 
Texas,  the  only  change  in  testing 
requirements  for  cattle  and  bison  moved 
interstate  would  be  the  addition  of  one 
test  for  breeding  animals.  Additionally, 
goats  not  from  an  accredited  herd  that 
are  to  be  moved  interstate  would  have 
to  be  tested  once  with  negative  results. 

The  cost  of  the  required  testing  would 
depend  on  the  number  of  animals  to  be 
moved  interstate.  Although  we  do  not 
know  how  many  cattle,  bison,  and  goats 
are  currently  moved  interstate  from 
Texas  from  herds  that  are  not 
accredited,  the  cost  of  a  test  per  animal 
under  this  proposed  rule  would  be  less 
than  1  percent  of  the  value  of  an  average 
head  of  cattle  and  an  even  smaller 
percentage  of  the  value  of  a  bison. 
Although  the  cost  of  a  test  for  a  goat 
would  constitute  a  greater  percentage  of 
its  value,  the  test  requirement  would 
apply  only  to  the  fraction  of  animals 
moved  interstate,  and  of  that  number, 
only  to  those  animals  not  part  of  an 
accredited  herd. 

Captive  Cer^ds 

We  are  also  proposing  to  establish  five 
risk  classifications  for  States  and  zones 
with  regard  to  captive  cervids: 
Accredited  free,  modified  accredited 
advanced,  modified  accredited, 
accreditation  preparatory,  and 
nonaccredited.  According  to  the  new 
classification  system,  there  would  be  24 
accredited-free  States,  13  modified 
accredited  advanced  States,  12 
accreditation  preparatory  States  (and 
Puerto  Rico  and  the  Virgin  Islands  of  the 
United  States),  and  one  State  that  has  a 
modified  accredited  advanced  zone  and 
an  accredited-free  zone.  There  are  4,239 
known  herds  of  captive  cervids  in  the 
United  States,  totaling  about  165,200 
cervids.  The  average  market  values  of 
deer  and  elk,  which  together  constitute 
virtually  the  entire  population  of 
captive  cervids,  are  $600  and  $3,500 
respectively. 

The  proposed  accredited-free  States 
would  account  for  approximately  71 
percent  of  the  known  captive  cervid 
population,  modified  accredited 
advanced  for  1 1  percent,  and 
accreditation  preparatory  for  less  than  .3 
percent.  The  State  with  split  status 
would  account  for  12  percent.  Fewer 
than  10  percent  of  captive  cervids  are 
moved  interstate.  Those  not  moved 
interstate  would  not  be  subject  to  this 
proposed  rule.  Under  this  proposed 
rule,  owners  of  captive  cervids  to  be 
moved  interstate  could  move  their 
animals  according  to  the  less  restrictive 
of  either  the  animals'  herd  status  under 
the  current  regidations  or  the  State  or 
zone  status  under  this  proposed  rule. 
Therefore,  this  proposed  rule  should 


have  no  negative  economic  effects  on 
the  owners  of  captive  cervids.  Owners 
of  herds  that  are  not  accredited  but  that 
are  located  in  accredited-free  States  or 
zones  could  save  the  cost  of  one  or  two 
tests  per  animal.  The  most  that  would 
be  saved  per  animal  would  be  less  than 
2  percent  of  the  value  of  each  deer  and 
less  than  1  percent  of  the  value  of  each 
elk. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  prohibited;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  ef  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  9&-038-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  9»-038-l,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

"This  proposed  rule  would  establish 
several  new  levels  of  tuberculosis  risk 
classifications  to  be  applied  to  States 
and  zones  within  States,  and  would 
classify  States  and  zones  according  to 
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their  tuberculosis 
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isk  with  regard  to 


captive  cervids.  A  Iditionally,  it  would 
specify  that  the  re  [ulations  apply  to 
goats  as  well  as  to  cattle,  bison,  and 
captive  cervids  an  1  increase  the  amount 
of  testing  that  mus  t  be  done  before 
certain  cattle,  bisop,  and  goats  may  be 
moved  interstate. 

In  order  to  quality-  for  and  retain  a 
particular  risk  clas  sification,  a  State  or 
zone  would  be  req  uired  to  file  a  report 
with  APHIS.  Additionally,  for 
movement  from  ai  y  State  or  zone  other 
than  accredited-fri  e,  certain  animals  to 
be  moved  would  h  ave  to  be  tested  and, 
in  some  cases,  ace  jmpanied  by  a 
certificate.  If  tubei  culosis  is  diagnosed 
in  an  animal  not  c  jvered  by  the 
regulations  within  any  State  or  zone 
other  than  one  tha ;  is  classified  as 
nonaccredited,  am  1  a  risk  assessment 
conducted  by  APF  IS  determines  that 
the  outbreak  poses  a  tuberculosis  risk  to 
livestock  within  tl  e  State  or  zone,  the 
State  or  zone  musi  adopt  a  tuberculosis 
management  plan  approved  jointly  by 
the  State  animal  h  salth  official  and  the 
APHIS  Administr<  tor. 

We  are  solicitin;  [  comments  fi'om  the 
public  (as  well  as  iffected  agencies) 
concerning  our  pn  )posed  information 
collection  and  reci  )rdkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collec  tion  is  necessary  for 
the  proper  perfom  lance  of  our  agency's 
functions,  includii  ig  whether  the 
information  will  h  ave  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  bui  den  of  the  proposed 
information  collection,  including  the 
validity  of  the  mel  hodology  and 
assumptions  used 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infor  nation  to  be 
collected;  and 

(4)  Minimize  th(  i  burden  of  the 
information  collec  Uon  on  those  who  are 
to  respond  (such  a  s  through  the  use  of 
appropriate  autoir  ated,  electronic,, 
mechanical,  or  ott  er  technological 
collection  techniq  aes  or  other  forms  of 
information  technalogy,  e.g.,  permitting 
electronic  submisi  ion  of  responses). 

Estimate  of  bun  'en:  Public  reporting 
burden  for  this  co  lection  of  information 
is  estimated  to  av(  rage  .30608  hours  per 
response. 

Respondents:  Si  ate  animal  health 
authorities,  inclut  ing  State 
veterinarians  and  designated  State 
tuberculosis  epide  miologists. 

Estimated  annu  il  number  of 
respondents:  250. 

Estimated  annu  al  number  of 
responses  per  res;  ondent:  8.416. 

Estimated  annual  number  of 
responses:  2,104. 


Estimated  total  annual  burden  on 
respondents:  644  hours. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OCIO,  USDA.  room  404-W,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Tuberculosis. 

Accordingly,  we  propose  to  revise  9 
CFR  part  77  to  read  as  follows: 

PART  77— TUBERCULOSIS 

Subpart  A — General  Provisions 

Sec. 

77.1  Material  incorporated  by  reference. 

77.2  Definitions. 

77.3  Tuberculosis  classifications  of  States 
and  zones. 

77.4  Application  for  and  retention  of  zones. 

Subpart  B — Cattle,  Bison,  and  Goats 

77.5  Definitions. 

77.6  Applicability  of  this  subpart. 

77.7  Accredited-free  States  or  zones. 

77.8  Interstate  movement  from  accredited- 
free  States  and  zones. 

77.9  Modified  accredited  advanced  States 
or  zones. 

77.10  Interstate  movement  from  modified 
accredited  advanced  States  and  zones. 

77.11  Modified  accredited  States  or  zones. 

77.12  Interstate  movement  from  modified 
accredited  States  and  zones. 

77.13  Accreditation  preparatory  States  or 
zones. 

77.14  Interstate  movement  from 
accreditation  preparatory  States  and 
zones. 

77.15  Nonaccredited  States  or  zones. 

77.16  Interstate  movement  from 
nonaccredited  States  and  zones. 

77.17  Interstate  movement  of  cattle,  bison, 
and  goats  that  are  exposed,  reactors,  or 
suspects,  or  from  herds  containing 
suspects. 

77.18  Other  movements. 

77.19  Cleaning  and  disinfection  of 
premises,  conveyances,  and  materials. 

Subpart  C — Captive  Cervids 

77.20  Definitions. 

77.21  Applicability  of  this  subpart. 

77.22  Accredited-free  States  or  zones. 

77.23  Interstate  movement  from  accredited- 
free  States  and  zones. 

77.24  Modified  accredited  advanced  States 
or  zones. 

77.25  Interstate  movement  from  modified 
accredited  advanced  States  and  zones. 

77.26  Modified  accredited  States  or  zones. 

77.27  Interstate  movement  from  modified 
accredited  States  and  zones. 

77.28  Accreditation  preparatory  States  or 
zones. 

77.29  Interstate  movement  from 
accreditation  preparatory  States  and 
zones. 

77.30  Nonaccredited  States  or  zones. 


77.31  Interstate  movement  ftxjm 
nonaccredited  States  and  zones. 

77.32  General  restrictions. 

77.33  Testing  procedures  for  tuberculosis  in 
captive  cervids. 

77.34  Official  tuberculosis  tests. 

77.35  Interstate  movement  from  accredited 
herds. 

77.36  Interstate  movement  from  qualified 
herds. 

77.37  Interstate  movement  frorti  monitored 
herds. 

77.38  Interstate  movement  from  herds  that 
are  not  accredited,  qualified,  or 
monitored. 

77.39  Other  interstate  movements. 

77.40  Procedures  for  and  interstate 
movement  to  necropsy  and  slaughter. 

Authority:  21  U.S.C.  Ill,  114,  114a,  115- 
117,  120,  121, 134b,  and  134f;  7  CFR  2.22. 
2.80,  and  371.2(d). 

Subpart  A— General  Provisions 

§77.1    Material  incorporated  by  reference. 

Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication.  The  Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  January  22, 
1999,  edition  has  been  approved  for 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations  by  the  Director  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51. 

(a)  The  procedures  specified  in  the 
Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  January  22, 
1999,  edition  must  be  followed  for  the 
interstate  movement  of  certain  animals 
regulated  imder  this  part. 

(b)  Copies  of  the  Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication: 

(1)  Are  available  for  inspection  at  the 
Office  of  the  Federal  Register  Library, 
800  North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC; 

,  (2)  Are  available  for  inspection  at  the 
APHIS  reading  room,  room  1141,  USDA 
South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC;  or 

(3)  May  be  obtained  from  the  National 
Animal  Health  Programs,  Veterinary 
Services,  APHIS,  4700  River  Road  Unit 
43,  Riverdale,  MD  20737-1231. 

§77.2    Definitions. 

As  used  in  this  part,  the  following 
terms  shall  have  the  meanings  set  forth 
in  this  section  except  as  otherwise 
specified. 

Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  part  161  of  subchapter  J  to 
perform  functions  specified  in 
subchapters  B,  C,  and  D  of  this  chapter. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 


Federal  Register /Vol.  65,  No.  45 /Tuesday,  March  7,  2000  /  Proposed  Rules 


11925 


Animal.  All  species  of  animals  except 
man,  birds,  or  reptiles. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

APHIS  representative.  An  individual 
employed  by  APHIS  who  is  authorized 
to  perform  the  function  involved. 

Certificate.  An  official  document 
issued  by  an  APHIS  representative,  a 
State  representative,  or  an  accredited 
veterinarian  at  the  point  of  origin  of  a 
shipment  of  livestock  to  be  moved 
under  this  part,  which  shows  the 
identification  tag,  tattoo,  or  registration 
number  or  similar  identification  of  each 
animal  to  be  moved;  the  number,  breed, 
sex,  and  approximate  age  of  the  animals 
covered  by  the  document;  the  purpose 
for  which  the  animals  are  to  be  moved; 
the  date  and  place  of  issuance;  the 
points  of  origin  and  destination;  the 
consignor  and  the  consignee;  and  which 
states  that  the  animal  or  animals 
identified  on  the  certificate  meet  the 
requirements  of  this  part. 

Cooperating  State  and  Federal  animal 
health  officials.  The  State  and  Federal 
animal  health  officials  responsible  for 
overseeing  and  implementing  the 
National  Cooperative  State/Federal 
Bovine  Tuberculosis  Eradication 
Program. 

Depopulate.  To  destroy  all  livestock 
in  a  herd  by  slaughter  or  by  death 
otherwise. 

Designated  tuberculosis 
epidemiologist  (DTE).  A  State  or  Federal 
epidemiologist  designated  by  the 
Administrator  to  make  decisions 
concerning  the  use  and  interpretation  of 
diagnostic  tests  for  tuberculosis  and  the 
management  of  tuberculosis  affected 
herds. 

Epidemiologic  investigation.  An 
investigation  that  is  conducted  by  a 
State  in  conjunction  with  APHIS 
representatives,  in  which  an  official  test 
for  tuberculosis  is  conducted  on  all 
livestock  in  any  tuberculosis-affected 
herd  in  a  State  or  zone,  as  well  as  on 
all  livestock  in  any  herd  into  which 
livestock  from  the  affected  herd  have 
been  moved. 

Herd.  Any  group  of  livestock 
maintained  on  common  ground  for  any 
purpose,  or  two  or  more  groups  of 
livestock  under  common  ownership  or 
supervision,  geographically  separated 
but  that  have  an  interchange  or 
movement  of  livestock  without  regard  to 
health  status,  as  determined  by  the 
Administrator.  (A  group  means  one  or 
more  animals.) 

Interstate.  From  one  State  into  or 
through  any  other  State. 

Livestock.  Cattle,  bison,  cervids, 
swine,  goats,  and  other  hoofed  animals 


(such  as  llamas,  alpacas,  and  antelope) 
raised  or  maintained  in  captivity  for  the 
production  of  meat  and  other  products, 
for  sport,  or  for  exhibition,  as  well  as 
previously  free-ranging  cervids  that  are 
captured,  identified,  and  moved 
interstate. 

Moved.  Shipped,  transported,  or 
otherwise  moved,  or  delivered  or 
received  for  movement. 

Moved  directly.  Moved  without 
stopping  or  unloading  at  livestock 
assembly  points  of  any  type.  Livestock 
being  moved  directly  may  be  unloaded 
from  the  means  of  conveyance  while  en 
route  only  if  the  animals  are  isolated  so 
that  they  cannot  mingle  with  any 
livestock  other  than  those  with  which 
they  are  being  shipped. 

Official  eartag.  AJi  eartag  approved  by 
the  Administrator  as  providing  unique 
identification  for  each  individual 
animal  by  conforming  to  the  alpha- 
numeric National  Uniform  Eartagging 
System. 

Official  seal.  A  seal  issued  by  a  State 
or  APHIS  representative,  consisting  of  a 
serially  niunbered,  metal  or  plastic  strip, 
with  a  self-locking  device  on  one  end 
and  a  slot  on  the  other  end,  which  forms 
a  loop  when  the  ends  are  engaged  and 
that  cannot  be  reused  if  opened,  or  a 
serially  niunbered,  self-locking  button 
that  can  be  used  for  this  purpose. 

Officially  identified.  Identified  by 
means  of  an  official  eartag  or  by  means 
of  an  individual  tattoo  or  hot  brand  that 
provides  unique  identification  for  each 
animal. 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  other 
legal  entity. 

State.  Any  State,  territory,  the  District 
of  Columbia,  or  Puerto  Rico. 

State  animal  health  official.  The  State 
official  responsible  for  livestock  and 
poultry  disease  control  and  eradication 
programs. 

State  representative.  A  veterinarian  or 
other  person  employed  in  livestock 
sanitary  work  of  a  State  or  a  political 
subdivision  of  a  State  and  who  is 
authorized  by  such  State  or  political 
subdivision  of  a  State  to  perform  the 
function  involved  under  a 
memorandum  of  understanding  with 
APHIS. 

Transportation  document.  Any 
document  accompanying  the  interstate 
movement  of  livestock,  such  as  an 
owner's  statement,  manifest,  switch 
order,  or  vehicle  record,  on  which  is 
stated  the  point  from  which  the  animals 
are  moved  interstate,  the  destination  of 
the  animals,  the  number  of  animals 
covered  by  the  document,  and  the  name 
and  address  of  the  owner  or  shipper. 


Tuberciflosis.  The  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  (Also 
referred  to  as  bovine  tuberculosis.) 

Zone.  A  defined  geographic  land  area 
identifiable  by  geological,  political, 
manmade,  or  surveyed  boundaries,  with 
mechanisms  of  disease  spread, 
epidemiological  characteristics,  and  the 
ability  to  control  the  movement  of 
animals  across  the  boundaries  of  the 
zone  taken  into  account. 

§  77.3    Tuberculosis  classtf ications  of 
States  and  zones. 

The  Administrator  shall  classify  each 
State  for  tuberculosis  in  accordance 
with  this  part.  A  zone  composed  of  less 
than  an  entire  State  will  be  given  a 
particular  classification  upon  request  of 
the  State  only  if  the  Administrator 
determines  that: 

(a)  The  State  meets  the  requirements 
of  this  part  for  establishment  of  zones; 

(b)  The  State  has  adopted  and  is 
enforcing  regulations  that  impose 
restrictions  on  the  intrastate  movement 
of  cattle,  bison,  goats,  and  captive 
cervids  that  are  substantially  the  same 
as  those  in  place  under  this  part  for  the 
interstate  movement  of  cattle,  bison, 
goats,  and  captive  cervids;  and 

(c)  The  designation  of  part  of  a  State 
as  a  zone  will  otherwise  be  adequate  to 
prevent  the  interstate  spread  of 
tuberculosis. 

§  77.4    Application  for  and  retention  of 
zones. 

(a)  A  State  animal  health  ofiicial  may 
request  at  any  time  that  the 
Administrator  designate  part  of  a  State 
as  having  a  different  tuberculosis 
classification  under  this  part  than  the 
rest  of  the  State.  The  requested  zones 
must  be  delineated  by  the  State  animal 
health  authorities,  subject  to  approval 
by  the  Administrator.  The  request  from 
the  State  must  demonstrate  that  the 
State  complies  with  the  following 
requirements: 

(1)  The  State  must  have  the  legal  and 
financial  resources  to  implement  and 
enforce  a  tuberculosis  eradication 
program  and  must  have  in  place  an 
infrastructure,  laws,  and  regulations  that 
require  and  ensure  that  State  and 
Federal  animal  health  authorities  are 
notified  of  tuberculosis  cases  in 
domestic  livestock  or  outbreaks  in 
wildlife; 

(2)  The  State  in  which  the  intended 
zones  are  located  must  maintain,  in 
each  intended  zone,  clinical  and 
epidemiological  surveillance  of  animal 
species  at  risk  of  tuberculosis  at  a  rate 
that  allows  detection  of  tuberculosis  in 
the  overall  population  of  livestock  at  a 
2  percent  prevalence  rate  with  95 
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percent  confidenc  i 
tuberculosis 
reports  of  all  testing 
within  the  State 
testing;  and 

(3)  The  State  mi^st 
memorandum  of 
APHIS  in  which 
adhere  to  any.Gon(lit 
recognition  particular 

(b)  Retention  of  lAPHIS 
a  zone  is  subject 
Administrator.  Toj  retain 
a  zone,  a  State  mupt 
with  the 

(a)(1).  {a)(2).  and  ( 
and  must  retain 
certificates  required 
the  movement  of 
and  captive  cervic  s 


.  The  designated 

epidemiologist  must  review 

for  each  zone 

wlithin  30  days  of  the 


tie 


requirem  3nts 


for 


enter  into  a 
x.  nderstanding  with 
State  agrees  to 
ions  for  zone 
to  that  request, 
recognition  of 
annual  review  by  the 

recognition  of 
continue  to  comply 
of  paragraphs 
)(3)  of  this  section 
2  years  all 
under  this  part  for 
( attle,  bison,  goats. 


of  a  State  that  has 
enforce  and  comp 
provisions  of  the  ' 


bison,  and  goats  i 
Accredited-free 
or  zone  that  is  or 


has  the  authority  1  o  enforce  and 


complies  with  the 
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Subpart  B — Cattl^,  Bison,  and  Goats 

§77.5    Definitions. 

As  used  in  this  nubpart  B,  the 
following  terms  si  all  have  the  meanings 
set  forth  in  this  se  :tion  except  as 
otherwise  specified. 

Accreditation  p  -eparatory  State  or 
zone.  A  State  or  z(  me  that  is  or  is  part 
the  authority  to 
ies  with  the 
Uniform  Methods 
and  Rules — Bovin  3  Tuberculosis 
Eradication"  and  n  which  tuberculosis 
is  prevalent  in  Ies  ;  than  0.5  percent  of 
the  total  number  qf  herds  of  cattle, 
the  State  or  zone. 
State  or  zone.  A  State 
part  of  a  State  that 


provisions  of  the 


Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,"  has  zero 
percent  prevalenc  3  of  affected  cattle, 
bison,  and  goat  he  rds,  and  has  had  no 
findings  of  tuberc  ilosis  in  any  cattle, 
bison,  or  goats  in  he  State  or  zone  for 
the  previous  5  yea  rs.  Except  that:  The 
requirement  of  fre  sdom  from 
tuberculosis  is  2  y  ears  from  the 
depopulation  of  tl  le  last  affected  herd  in 
States  or  zones  thi  it  were  previously 
accredited  free  an  i  in  which  all  herds 
affected  with  tube  rculosis  were 
depopulated,  3  yeirs  in  all  other  States 
or  zones  that  have  depopulated  all 
affected  herds,  an  i  3  years  in  States  or 
zones  that  have  c(  nducted  surveillance 
that  demonstrates  that  other  livestock 
herds  and  wildlif(  i  are  not  at  risk  of 
being  infected  wilh  tuberculosis,  as 
determined  by  th*  Administrator  based 
on  a  risk  assessment  conducted  by 
APHIS. 

Accredited  hen  .  To  establish  or 
maintain  accredit  (d  herd  status,  the 


herd  owner  must 
provisions  of  the 


comply  with  all  of  the 
'Uniform  Methods 


and  Rules — Bovine  Tuberculosis 
Eradication"  regarding  accredited  herds. 
All  cattle,  bison,  and  goats  in  a  hard 
must  be  free  from  tuberculosis. 

Affected  herd.  A  herd  in  which 
tuberculosis  has  been  disclosed  in  any 
cattle,  bison,  or  goats  by  an  official 
tuberculin  test  or  by  postmortem 
examination. 

Approved  feedht.  A  confined  area 
approved  jointly  by  the  State  animal 
health  official  and  the  Administrator  for 
feeding  cattle  and  bison  for  slaughter, 
with  no  provisions  for  pasturing  or 
grazing. 

Approved  slaughtering  establishment. 
A  slaughtering  establishment  operating 
under  the  provisions  of  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et 
seq.]  or  a  State-inspected  slaughtering 
establishment  that  has  inspection  by  a 
State  inspector  at  the  time  of  slaughter. 

Cattle,  bison,  and  goats  not  known  to 
be  affected.  All  cattle,  bison,  and  goats 
except  those  originating  from 
tuberculosis  affected  herds  or  from 
herds  containing  tuberculosis  suspect 
cattle,  bison,  or  goats. 

Department.  The  U.S.  Department  of 
Agriculture  (USDA). 

Exposed  cattle,  bison,  and  goats. 
Cattle,  bison,  and  goats,  except  reactor 
cattle,  bison,  and  goats,  that  are  part  of 
an  affected  herd. 

Modified  accredited  State  or  zone.  A 
State  or  zone  that  is  or  is  part  of  a  State 
that  has  the  authority  to  enforce  and 
complies  with  the  provisions  of  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  and  in  which 
tuberculosis  has  been  prevalent  in  less 
than  0.1  percent  of  the  total  nimiber  of 
herds  of  cattle,  bison,  and  goats  in  the 
State  or  zone  for  the  most  recent  year. 
Except  that:  The  Administrator,  upon 
his  or  her  review,  may  allow  a  State  or 
zone  with  fewer  than  10,000  herds  to 
have  up  to  10  affected  herds  for  the 
most  recent  year,  depending  on  the 
veterinary  infrastructure,  livestock 
demographics,  and  tuberculosis  control 
and  eradication  measures  in  the  State  or 
zone. 

Modified  accredited  advanced  State 
or  zone.  A  State  or  zone  that  is  or  is  part 
of  a  State  that  has  the  authority  to 
enforce  and  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  and  in  which  tuberculosis 
has  been  prevalent  in  less  than  0.01 
percent  of  the  total  number  of  herds  of 
cattle,  bison,  and  goats  in  the  State  or 
zone  for  each  of  the  most  recent  2  years. 
Except  that:  The  Administrator,  upon 
his  or  her  review,  may  allow  a  State  or 
zone  with  fewer  than  30,000  herds  to 
have  up  to  3  affected  herds  for  each  of 
the  most  recent  2  years,  depending  on 


the  veterinary  infrastructure,  livestock 
demographics,  and  tuberculosis  control 
and  eradication  measures  in  the  State  or 
zone. 

Negative  cattle,  bison,  and  goats. 
Cattle,  bison,  and  goats  that  are 
classified  negative  for  tuberculosis  in 
accordance  with  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication,"  based  on  the  results  of  an 
official  tuberculin  test. 

Nonaccredited  State  or  zone.  A  State 
or  zone  that  is  or  is  part  of  a  State  that 
does  not  meet  the  standards  of  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  or  in  which 
tuberculosis  is  prevalent  in  0.5  percent 
or  more  of  the  total  number  of  herds  of 
cattle,  bison,  and  goats  in  the  State  or 
zone. 

Official  tuberculin  test.  Any  test  for 
tuberculosis  conducted  on  cattle,  bison, 
or  goats  in  accordance  with  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication." 

Permit.  An  official  docimient  issued 
for  movement  of  cattle,  bison,  or  goats 
under  this  part  by  an  APHIS 
representative.  State  representative,  or 
an  accredited  veterinarian  at  the  point 
of  origin  of  a  shipment  of  cattle,  bison, 
or  goats  to  be  moved  directly  to 
slaughter,  that  shows  the  tuberculosis 
status  of  each  animal  (reactor,  suspect, 
or  exposed),  the  eartag  number  of  each 
animal  and  the  name  of  the  owner  of 
such  animal,  the  establishment  to  which 
the  animals  are  to  be  moved,  the 
purpose  for  which  the  animals  are  to  be 
moved,  and  that  they  are  eligible  for 
such  movement  under  the  applicable 
provisions  of  §§  77.17  and  77.18. 

Reactor  cattle,  bison,  and  goats. 
Cattle,  bison,  and  goats  that  are 
classified  as  reactors  for  tuberculosis  in 
accordance  with  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication." 

Suspect  cattle,  bison,  and  goats. 
Cattle,  bison,  and  goats  that  are 
classified  as  suspects  for  tuberculosis  in 
accordance  with  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication." 

Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication.  Uniform 
methods  and  rules  for  eradicating 
bovine  tuberculosis  in  the  United  States, 
approved  by  APHIS  on  January  22, 
1999,  which  is  incorporated  by 
reference  at  §77.1. 

Zero  percent  prevalence.  No  finding 
of  tuberculosis  in  any  cattle,  bison,  or 
goat  herd  in  a  State  or  zone. 

§  77.6    Applicability  of  tills  subpart. 

All  references  in  this  subpart  to  the 
tuberculosis  status  of  States  and  zones 
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pertain  to  such  status  for  cattle,  bison, 
Eind  goats  only. 

§77.7    Accredited-free  States  or  zones. 

(a)  The  following  are  accredited-free 
States:  Alabama,  Alaska,  Arizona, 
Arkansas,  California,  Colorado, 
Connecticut,  Delaware,  Florida,  Georgia, 
Hawaii,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Mirmesota, 
Mississippi,  Missouri,  Montana, 
Nebraska,  Nevada,  New  Hampshire, 
New  Jersey,  New  Mexico,  New  York, 
North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Oregon,  Permsylvania, 
Puerto  Rico,  Rhode  Island,  South 
Carolina,  South  Dakota,  Tennessee, 
Utah,  Vermont,  Virginia,  the  Virgin 
Islands  of  the  United  States, 
Washington,  West  Virginia,  Wisconsin, 
and  Wyoming. 

(b)  The  following  are  accredited-free 
zones:  A  zone  in  Michigan  consisting  of 
that  part  of  the  State  outside  the  zone  in 
Michigan  described  in  §  77.11(b). 

(c)  If  an  affected  herd  is  detected  in 

a  State  or  zone  classified  as  accredited- 
free,  and  the  herd  is  depopulated  and  an 
epidemiologic  investigation  is 
completed  within  90  days  of  the 
detection  of  the  affected  herd  with  no 
evidence  of  the  spread  of  tuberculosis, 
the  State  or  zone  may  retain  its 
accredited-free  status.  If  two  or  more 
affected  herds  are  detected  in  an 
accredited-free  State  or  zone  within  a 
48-month  period,  the  State  or  zone  will 
be  removed  from  the  list  of  accredited- 
free  States  or  zones  and  will  be 
reclassified  as  either  modified 
accredited  advanced,  modified 
accredited,  accreditation  preparatory,  or 
nonaccredited. 

(d)  If  any  livestock  other  than  cattle, 
bison,  or  goats  are  included  in  a  newly 
assembled  herd  on  a  premises  where  a 
tuberculous  herd  has  been  depopulated, 
the  State  or  zone  must  apply  the  herd 
test  requirements  contained  in  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  January  22, 
1999,  edition,"  which  is  incorporated  by 
reference  at  §  77.1,  to  those  other 
livestock  in  the  same  maimer  as  to 
cattle,  bison,  and  goats.  Failiue  to  do  so 
will  result  in  reclassification  of  the  State 
or  zone  as  modified  accredited 
advanced. 

(e)  If  tuberculosis  is  diagnosed  within 
an  accredited-free  State  or  zone  in  an 
animal  not  specifically  regulated  by  this 
part  and  a  risk  assessment  conducted  by 
APHIS  determines  that  the  outbreak 
poses  a  tuberculosis  risk  to  livestock 
within  the  State  or  zone,  the  State  or 
zone  must  implement  a  tuberculosis 
management  plan,  approved  jointly  by 
the  State  animal  health  official  and  the 


Administrator,  within  6  months  of  the 
diagnosis.  The  management  plan  must 
include  provisions  for  immediate 
investigation  of  tuberculosis  in 
livestock,  wildlife  and  animals  held  for 
exhibition,  the  prevention  of  the  spread 
of  the  disease  to  other  livestock,  wildlife 
and  animals  held  for  exhibition, 
increased  surveillance  of  tuberculosis  in 
wildlife  and  animals  held  for  exhibition, 
eradication  of  tuberculosis  from 
individual  herds,  a  timeline  for 
tuberculosis  eradication,  and 
performance  standards  by  which  to 
measure  yearly  progress  toward 
eradication.  If  a  State  or  zone  does  not 
implement  such  a  plan  within  the 
required  6  months,  the  State  or  zone 
will  lose  its  accredited-free  status  and 
will  be  reclassified  as  modified 
accredited  advanced. 

(f)  Accredited-free  State  or  zone  status 
must  be  renewed  annually.  To  qualify 
for  renewal  of  accredited-free  State  or 
zone  status,  a  State  must  submit  an 
aimual  report  to  APHIS  certifying  that 
the  State  or  zone  within  the  State 
complies  with  the  provisions  of  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication."  The  report 
must  be  submitted  to  APHIS  each  year 
between  October  1  and  November  30. 

§77.8    Interstate  movement  from 
accredited-free  States  and  zones. 

Cattle,  bison,  or  goats  that  originate  in 
an  accredited-free  State  or  zone  may  be 
moved  interstate  without  restriction. 

§  77.9    Modified  accredited  advanced 
States  or  zones. 

(a)  The  following  are  modified 
accredited  advanced  States:  Texas. 

(b)  The  following  are  modified 
accredited  zones:  None. 

(c)  If  any  livestock  other  than  cattle, 
bison,  or  goats  are  included  in  a  newly 
assembled  herd  on  a  premises  where  a 
tuberculous  herd  has  been  depopulated, 
the  State  or  zone  must  apply  the  herd 
test  requirements  contained  in  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  January  22, 
1999,  edition,"  which  is  incorporated  by 
reference  at  §  77.1,  for  such  newly 
assembled  herds  to  those  other  livestock 
in  the  same  maimer  as  to  cattle,  bison, 
and  goats.  Failure  to  do  so  will  result  in 
the  removal  of  the  State  or  zone  from 
the  list  of  modified  accredited  advanced 
States  or  zones  and  its  being  reclassified 
as  modified  accredited. 

(d)  If  tuberculosis  is  diagnosed  within 
a  modified  accredited  advanced  State  or 
zone  in  an  animal  not  specifically 
regulated  by  this  part  and  a  risk 
assessment  conducted  by  APHIS 
determines  that  the  outbreak  poses  a 
tuberculosis  risk  to  livestock  within  the 


State  or  zone,  the  State  or  zone  must 
implement  a  tuberculosis  management 
plan,  approved  jointly  by  the  State 
animal  health  official  and  the 
Administrator,  within  6  months  of  the 
diagnosis.  The  management  plan  must 
include  provisions  for  immediate 
investigation  of  tuberculosis  in 
livestock,  wildlife  and  animals  held  for 
exhibition,  the  prevention  of  the  spread 
of  the  disease  to  other  livestock,  wildlife 
and  animals  held  for  exhibition, 
increased  surveillance  of  tuberculosis  in 
wildlife  and  animals  held  or  exhibition, 
eradication  of  tuberculosis  from 
individual  herds,  a  timeline  for 
tuberculosis  eradication,  and 
performance  standards  by  which  to 
measure  yearly  progress  toward 
eradication.  If  a  State  or  zone  does  not 
implement  such  a  plan  within  the 
required  6  months,  the  State  or  zone 
will  be  reclassified  as  modified 
accredited. 

(e)  Modified  accredited  advanced 
State  or  zone  status  must  be  renewed 
annually.  To  qualify  for  renewal  of  a 
modified  accredited  advanced  State  or 
zone  status,  a  State  must  submit  an 
annual  report  to  APHIS  certifying  that 
the  State  or  zone  complies  with  die 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication."  The  report  must  be 
submitted  to  APHIS  each  year  between 
October  1  and  November  30. 

(fj  To  qualify  for  accredited-free 
status,  a  modified  accredited  advanced 
State  or  zone  must  demonstrate  to  the 
Administrator  that  it  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication,"  has  zero  percent 
prevalence  of  affected  cattle  and  bison 
herds,  and  has  had  no  findings  of 
tuberculosis  in  any  catUe,  bison,  or 
goats  in  the  State  or  zone  for  the 
previous  5  years.  Except  (Aaf.The 
requirement  of  freedom  from 
tuberculosis  is  2  years  from  the 
depopulation  of  the  last  affected  herd  in 
States  or  zones  that  were  previously 
accredited  free  and  in  which  all  herds 
affected  with  tuberculosis  were 
depopulated,  3  years  in  all  other  States 
or  zones  that  have  depopulated  all 
affected  herds,  and  3  years  in  States  or 
zones  that  have  conducted  surveillance 
that  demonstrates  that  other  livestock 
herds  and  wildlife  are  not  at  risk  of 
being  infected  with  tuberculosis,  as 
determined  by  the  Administrator  based 
on  a  risk  assessment  conducted  by 
APHIS. 

§77.10    Interstate  movement  from  modified 
accredited  advanced  States  and  zones. 

Cattle,  bison,  or  goats  that  originate  in 
a  modified  accredited  advanced  State  or 
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or 


zone,  and  that  are 
infected  with  or  e 
tuberculosis,  may 
only  under  one  of 
conditions: 

(a)  The  cattle,  hi 
moved  interstate 
an  approved  slau 

(b)  If  the  cattle 
spayed  heifers,  or 
identified  sexuallv 
to  an  approved 
moved  interstate 

(c)  Cattle,  bison 
an  accredited  here 
interstate  if  they 
certificate  stating 
herd  has  complete  i 
necessary  for 
negative  results 
the  date  of 

(d)  If  the  cattle, 
breeding  animals 
accredited  herd 
accompanied  by  a 
they  have  been  cl 
official  tuberculin 
60  days  prior  to 
All  cattle,  bison, 
that  are  not 


lot  known  to  be 
>  posed  to 
)e  moved  interstate 
he  following 


!on,  or  goats  are 
ictly  to  slaughter  to 
g  itering  establishment, 
bison  are  steers  or 
ire  officially 
intact  heifers  moved 
feejdlot,  they  may  be 
vf  ithout  restriction, 
or  goats  that  are  from 
may  be  moved 
accompanied  by  a 
t  lat  the  accredited 
the  testing 
accredited  status  with 
w:  thin  1  year  prior  to 
'  movem  snt. 


aie 


registration  name 
officially  identifie 


lison,  or  goats  are 
t  lat  are  not  from  an 

must  be 
certificate  stating  that 
ified  negative  to  an 
test  conducted  within 
date  of  movement, 
goats  so  moved 
indiviflually  identified  by  a 
ind  number  must  be 


th2 


aid] 


Modified  a<  credited  States  or 


in  5 


§77.11 
zones. 

(a)  The  followi 
accredited  States: 

(b)  The  following 
accredited  zones: 
delineated  by  starting 
State  Route  55  anc 
heading  northwes 
Interstate  75  to  th« 
then  southeast  an( 
shoreline  of  Mich  ?an 
terminus  of  State 
along  State  Route 

(c)  If  any  livestolck 
bison,  or  goats  are 
assembled  herd  oi  i 
tuberculous  herd 
the  State  or  zone 
test  requirements 
"Uniform  Method^ 
Tuberculosis 
1999,  edition."  w 
reference  at  §  77.1 
assembled  herds 
in  the  same  manner 
bison.  Failure  to 
removal  of  the 
list  of  modified 
zones  and  its  bein^ 
accreditation 

(d)  If  tuberculous 
a  modified  accrec  ited 
an  animal  not  spe : 
this  part  and  a 
conducted  by  APHIS 


c  0 
Sta  te 
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are  modified 
*Jone. 
are  modified 
zone  in  Michigan 

at  the  juncture  of 
Interstate  75,  then 
and  north  along 
Straits  of  Mackinac, 
south  along  the 
to  the  eastern 
toute  55,  then  west 
)5  to  Interstatg  75. 

other  than  cattle, 
included  in  a  newly 
a  premises  where  a 
las  been  depopulated, 
I  lust  apply  the  herd 
;ontained  in  the 
and  Rules — Bovine 

January  22, 
ich  is  incorporated  by 
for  such  newly 
those  other  livestock 
as  to  cattle  and 
so  will  result  in  the 
or  zone  from  the 
accredited  States  or 
reclassified  as 


Erac  ication. 


t3' 


prep  aratory. 


is  diagnosed  within 
State  or  zone  in 
ifically  regulated  by 
assessment 

determines  that 


the  outbreak  poses  a  tuberculosis  risk  to 
livestock  within  the  State  or  zone,  the 
State  or  zone  must  implement  a 
tuberculosis  management  plan, 
approved  jointly  by  the  State  animal 
health  official  and  the  Administrator, 
within  6  months  of  the  diagnosis.  The 
management  plan  must  include 
provisions  for  immediate  investigation 
of  tuberculosis  in  livestock,  wildlife  and 
animals  held  for  exhibition,  the 
prevention  of  the  spread  of  the  disease 
to  other  livestock,  wildlife  and  animals 
held  for  exhibition,  increased 
surveillance  of  tuberculosis  in  wildlife 
and  animals  held  for  exhibition, 
eradication  of  tuberculosis  from 
individual  herds,  a  timeline  for 
tuberculosis  eradication,  and 
performance  standards  by  which  to 
measure  yearly  progress  toward 
eradication.  If  a  State  or  zone  does  not 
implement  such  a  plan  within  the 
required  6  months,  the  State  or  zone 
will  be  reclassified  as  accreditation 
preparatory. 

(e)  Modified  accredited  State  or  zone 
status  must  be  renewed  annually.  To 
qualify  for  renewal  of  a  modified 
accredited  State  or  zone  status,  a  State 
must  submit  an  annual  report  to  APHIS 
certifying  that  the  State  or  zone 
complies  with  the  provisions  of  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication."  The  report 
must  be  submitted  to  APHIS  each  year 
between  October  1  and  November  30. 

(f)  To  qualify  for  modified  accredited 
advanced  status,  a  modified  accredited 
State  or  zone  must  demonstrate  to  the 
Administrator  that  it  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  and  that  tuberculosis  has 
been  prevalent  in  less  than  0.01  percent 
of  the  total  number  of  herds  of  cattle, 
bison,  and  goats  in  the  State  or  zone  for 
the  most  recent  2  years.  Except  that:  The 
Administrator,  upon  his  or  her  review, 
may  allow  a  State  or  zone  with  fewer 
than  30,000  herds  to  have  up  to  3 
affected  herds  for  each  of  the  most 
recent  2  years,  depending  on  the 
veterinary  infrastructure,  livestock 
demographics,  and  tuberculosis  control 
and  eradication  measures  in  the  State  or 
zone. 

§  77.1 2    Interstate  movement  from  modified 
accredited  States  and  zones. 

Cattle,  bison,  or  goats  that  originate  in 
a  modified  accredited  State  or  zone,  and 
that  are  not  known  to  be  infected  with 
or  exposed  to  tuberculosis,  may  be 
moved  interstate  only  under  one  of  the 
following  conditions: 

(a)  The  cattle,  bison,  or  goats  are 
moved  interstate  directly  to  slaughter  to 
an  approved  slaughtering  establishment. 


(b)  If  the  cattle  or  bison  are  steers  or 
spayed  heifers,  or  are  officially 
identified  sexually  intact  heifers  moved 
to  an  approved  feedlot,  they  must  be 
accompanied  by  a  certificate  stating  that 
they  have  been  classified  negative  to  £in 
official  tuberculin  test  conducted  within 
60  days  prior  to  the  date  of  movement. 
All  cattle  and  bison  so  moved  that  are 
not  individually  identified  by  a 
registration  name  and  number  must  be 
officially  identified. 

(c)  Cattle,  bison,  or  goats  that  are  from 
an  accredited  herd  may  be  moved 
interstate  if  they  are  accompanied  by  a 
certificate  stating  that  the  accredited 
herd  has  completed  the  testing 
necessary  for  accredited  status  with 
negative  results  within  1  year  prior  to 
the  date  of  movement. 

(d)  If  the  cattle,  bison,  or  goats  are 
breeding  animals  that  are  not  from  an 
accredited  herd,  they  must  be 
accompanied  by  a  certificate  stating  that 
they  have  been  classified  negative  to 
two  official  tuberculin  tests  conducted 
at  least  60  days  apart  and  no  more  than 
6  months  apart,  with  the  second  test 
conducted  within  60  days  prior  to  the 
date  of  movement.  All  cattle,  bison,  and 
goats  so  moved  that  are  not  individually 
identified  by  a  registration  name  and 
number  must  be  officially  identified. 

§  77.1 3    Accreditation  preparatory  States  or 
zones. 

(a)  The  following  are  accreditation 
preparatory  States:  None. 

(b)  The  following  are  accreditation 
preparatory  zones:  None. 

(c)  If  any  livestock  other  than  cattle, 
bison,  or  goats  are  included  in  a  newly 
assembled  herd  on  a  premises  where  a 
tuberculous  herd  has  been  depopulated, 
the  State  or  zone  must  apply  the  herd 
test  requirements  contained  in  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  January  22, 
1999,  edition,"  which  is  incorporated  by 
reference  at  §  77.1,  for  such  newly 
assembled  herds  to  those  other  livestock 
in  the  same  manner  as  to  cattle  and 
bison.  Failure  to  do  so  will  result  in  the 
removal  of  the  State  or  zone  from  the 
list  of  accreditation  preparatory  States 
or  zones  and  its  being  reclassified  as 
nonaccredited. 

(d)  If  tuberculosis  is  diagnosed  within 
an  accreditation  preparatory  State  or 
zone  in  an  animal  not  specifically 
regulated  by  this  part  and  a  risk 
assessment  conducted  by  APHIS 
determines  that  the  outbreak  poses  a 
tuberculosis  risk  to  livestock  within  the 
State  or  zone,  the  State  or  zone  must 
implement  a  tuberculosis  management 
plan,  approved  jointly  by  the  State 
animal  health  official  and  the 
Administrator,  within  6  months  of  the 
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diagnosis.  The  management  plan  must 
include  provisions  for  immediate 
investigation  of  tuberculosis  in 
livestock,  wildlife  and  animals  held  for 
exhibition,  the  prevention  of  the  spread 
of  the  disease  to  other  livestock,  wildlife 
and  animals  held  for  exhibition, 
increased  surveillance  of  tuberculosis  in 
wildlife  and  animals  held  for  exhibition, 
eradication  of  tuberculosis  from 
individual  herds,  a  timeline  for 
tuberculosis  eradication,  and 
performance  standards  by  which  to 
measiue  yearly  progress  toward 
eradication.  If  a  State  or  zone  does  not 
implement  such  a  plan  within  the 
required  6  months,  the  State  or  zone 
will  be  reclassified  as  nonaccredited. 

(e)  Accreditation  preparatory  State  or 
zone  status  must  be  renewed  annually. 
To  qualify  for  renewal  of  accreditation 
preparatory  State  or  zone  status,  a  State 
must  submit  an  annual  report  to  APHIS 
certifying  that  the  State  or  zone 
complies  with  the  provisions  of  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication."  The  report 
must  be  submitted  to  APHIS  each  year 
between  October  1  and  November  30. 

(f)  To  qualify  for  modified  accredited 
status,  an  accreditation  preparatory 
State  or  zone  must  demonstrate  to  the 
Administrator  that  it  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  and  that  tuberculosis  has 
been  prevalent  in  less  than  0.1  percent 
of  the  total  number  of  herds  of  cattle, 
bison,  and  goats  in  the  State  or  zone  for 
the  most  recent  year.  Except  that:  The 
Administrator,  upon  his  or  her  review, 
may  allow  a  State  or  zone  with  fewer 
than  10,000  herds  to  have  up  to  10 
affected  herds  for  the  most  recent  year, 
depending  on  the  veterinary' 
infrastructure,  livestock  demographics, 
and  tuberculosis  control  and  eradication 
measures  in  the  State  or  zone. 

§  77.1 4    Interstate  movement  from 
accreditation  preparatory  States  and  zones. 

Cattle,  bison,  or  goats  that  originate  in 
an  accreditation  preparatory  State  or 
zone,  and  that  are  not  known  to  be 
infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  under  one  of  the  following 
conditions: 

(a)  The  cattle,  bison,  or  goats  are 
moved  interstate  for  slaughter  directly 
to  an  approved  slaughtering 
establishment. 

(b)  If  the  cattle  or  bison  are  steers  or 
spayed  heifers,  or  are  officially 
identified  sexually  intact  heifers  moved 
to  an  approved  feedlot,  they  must  be 
accompanied  by  a  certificate  stating  that 
they  have  been  classified  negative  to 
two  official  tuberculin  tests  conducted 


at  least  60  days  apart  and  no  more  than 
6  months  apart,  with  the  second  test 
conducted  within  60  days  prior  to  the 
date  of  movement.  All  cattle  and  bison 
so  moved  that  are  not  individually 
identified  by  a  registration  name  and 
number  must  be  officially  identified. 

(c)  Cattle,  bison,  or  goats  that  are  from 
an  accredited  herd  may  be  moved 
interstate  if  they  are  accompanied  by  a 
certificate  stating  that  the  accredited 
herd  has  completed  the  testing 
necessary  for  accredited  status  with 
negative  results  within  1  year  prior  to 
the  date  of  movement,  and  that  the 
animals  to  be  moved  have  been 
classified  negative  to  an  official 
tuberculin  test  conducted  within  60 
days  prior  to  the  date  of  movement.  All 
cattle,  bison,  and  goats  that  are  so 
moved  that  are  not  individually 
identified  by  a  registration  name  and 
number  must  be  officially  identified. 

(d)  If  the  cattle,  bison,  or  goats  are 
breeding  animals  that  are  not  from  an 
accredited  herd,  they  must  be 
accompanied  by  a  certificate  stating  that 
they  originated  in  a  herd  that  has 
undergone  a  tuberculosis  herd  test  with 
negative  results  conducted  within  1  year 
prior  to  the  date  of  movement  and  that 
the  emimals  to  be  moved  have  been 
classified  negative  to  two  additional 
official  tuberculin  tests  conducted  at 
least  60  days  apart  and  no  more  than  6 
months  apart,  with  the  second  test 
conducted  within  60  days  prior  to  the 
date  of  movement.  All  cattle  and  bison 
so  moved  that  are  not  individually 
identified  by  a  registration  name  and 
number  must  be  officially  identified. 

§  77.1 5    Nonaccredited  States  or  zones. 

(a)  The  following  are  nonaccredited 
States:  None. 

(b)  The  following  are  nonaccredited 
zones:  None. 

(c)  To  qualify  for  accreditation 
preparatory  status,  a  nonaccredited 
State  or  zone  must  demonstrate  to  the 
Administrator  that  it  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  and  that  tuberculosis  is 
prevalent  in  less  than  0.5  percent  of  the 
total  number  of  herds  of  cattle,  bison, 
and  goats  in  the  State  or  zone. 

§  77. 1 6    interstate  movement  from 
nonaccredited  States  and  zones. 

Cattle,  bison,  or  goats  that  originate  in 
a  nonaccredited  State  or  zone,  and  that 
are  not  known  to  be  infected  with  or 
exposed  to  tuberculosis,  may  be  moved 
interstate  only  under  one  of  the 
following  conditions: 

(a)  The  cattle,  bison,  or  goats  are 
accompanied  by  VS  Form  1-27  and  are 
moved  interstate  for  slaughter  in  an 


officially  sealed  means  of  conveyance 
directly  to  an  approved  slaughtering 
establishment. 

(b)  The  cattle,  bison,  or  goats  are  from 
an  accredited  herd  and  are  accompanied 
by  a  certificate  stating  that  the 
accredited  herd  has  completed  the 
testing  necessary  for  accredited  status 
with  negative  results  within  1  year  prior 
to  the  date  of  movement,  and  that  the 
cattle,  bison,  and  goats  have  been 
classified  negative  to  an  official 
tuberculin  test  conducted  within  60 
days  prior  to  the  date  of  movement. 

§  77.17    Interstate  movenf>ent  of  cattle, 
bison,  and  goats  that  are  exposed,  reactors, 
or  suspects,  or  from  herds  containing 
suspects. 

(a)  Reactor  cattle,  bison,  and  goats. 
Cattle,  bison,  or  goats  that  have  been 
classified  as  reactor  cattle,  bison,  or 
goats  may  be  moved  interstate  only  if 
they  are  moved  directly  to  slaughter  at 
an  approved  slaughtering  establishment 
and  only  in  accordance  with  the 
following  conditions: 

(1)  Reactor  cattle,  bison,  and  goats 
must  be  individually  identified  by 
attaching  to  the  left  ear  an  approved 
metal  eartag  bearing  a  serial  number  and 
the  inscription  "U.S.  Reactor",  or  a 
similar  State  reactor  tag,  and  must  be: 

(i)  Branded  with  the  letter  "T,"  at 
least  5  by  5  centimeters  (2  by  2  inches) 
in  size,  high  on  the  left  hip  near  the 
tailhead;  or 

(ii)  Permanently  identified  with  the 
letters  "TB"  tattooed  legibly  in  the  left 
ear  and  sprayed  with  yellow  paint  on 
the  left  ear  and  either  accompanied 
directly  to  slaughter  by  an  APHIS  or 
State  representative  or  moved  directly  to 
slaughter  in  vehicles  closed  with  official 
seals.  Such  official  seals  must  be 
applied  and  removed  by  an  APHIS 
representative.  State  representative, 
accredited  veterinarian,  or  an  individual 
authorized  for  this  purpose  by  an  APHIS 
representative. 

(2)  The  reactor  cattle,  bison,  or  goats 
must  be  accompanied  by  a  permit;  and 

(3)  The  reactor  cattle,  bison,  or  goats 
may  not  be  moved  interstate  in  a  means 
of  conveyance  containing  any  animals 
susceptible  to  tuberculosis  unless  all  of 
the  animals  are  being  moved  directly  to 
slaughter;  and 

(4)  Any  person  who  moves  reactor 
cattle,  bison,  or  goats  interstate  under 
this  paragraph  must  plainly  write  or 
stamp  upon  the  face  of  the 
transportation  document  the  words 
"Tuberculin  Reactor"  and  the  following 
statement:  "This  conveyance  must  be 
cleaned  and  disinfected  in  accordance 
with  9  CFR  77.17(a)(5).";  and 

(5)  Each  means  of  conveyance  in 
which  reactor  cattle,  bison,  or  goats 
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have  been  transpot  :ed  interstate  under 
this  paragraph  mus  t  be  cleaned  and 
disinfected  by  the  (  arrier,  in  accordance 
with  the  provision!  of  §§  71.6,  71.7,  and 
71.10  of  this  subchipter.  under  the 
supervision  of  an  /  PHIS  representative 
or  State  representa  ive  or  an  accredited 
veterinarian  or  oth^  ir  person  designated 
by  the  Administrat  jr.  If,  at  the  point 
where  the  cattle,  bi  son,  or  goats  are 
unloaded,  such  suj  ervision  or  proper 
cleaning  and  disin  ecting  facilities  are 
not  available,  and  j  lermission  is 
obtained  from  an  A  PHIS  representative 
or  State  representa  ive,  the  empty  means 
of  conveyance  may  be  moved  to  a 
location  where  sue  i  supervision  and 
facilities  are  availa  )le  for  cleaning  and 
disinfecting.  Penni  ssion  will  be  granted 
if  such  movement  ( loes  not  present  a 
risk  of  disseminatii  ig  tuberculosis. 

(b)  Exposed  cattl  ?,  bison,  and  goats. 
Except  for  the  mov  ;ment  of  exposed 
cattle  to  a  quaranti:  led  feedlot  in 
accordance  with  §  10.16  of  this  chapter, 
exposed  cattle,  bis(  m,  or  goats  may  be 
moved  interstate  oi  ily  if  they  are  moved 
directly  to  slaughte  r  to  an  approved 
slaughtering  establ  shment  and  only  in 
accordance  with  th  e  following 
conditions: 

(1)  Exposed  cattl  3,  bison,  and  goats 
must  be  individually  identified  by 
attaching  to  either  jar  an  approved 
metal  eartag  bearin  i  a  serial  number  and 
must  be: 


(i)  Branded  with  [the 
least  5  by  5  centim  ;ters 
in  size,  high  on  the 
tailhead;  or 


StJte 


(ii)  Accompanie( 
by  an  APHIS  or 

(iii)  Moved 
vehicles  closed  wi 
official  seals  must 
removed  by  an 
State  representative 
veterinarian,  or  an 
authorized  for  this 


directly  to  slaughter 
representative;  or 

directly  to  slaughter  in 

official  seals.  Such 
)e  applied  and 
APHIS  representative, 
accredited 
individual 
purpose  by  an  APHIS 


representative. 

(2)  The  exposed 
goats  must  be  mov^d 
paragraphs  (a)(2) 
this  section. 


(c)  Suspect  catth  i 
Suspect  cattle,  bisqn 
herds  in  which  no 
or  goats  have  been 
official  tuberculin 
negative  cattle,  b 
herds,  may  be  movjed 
they  are  moved  d 
an  approved  slaug 


(Approved  by  th  2 
Management  and  I 
number  0579-005 


letter  "S,"  at 
(2  by  2  inches) 
left  hip  near  the 


:attle,  bison,  and 

in  accordance  with 
(h)(3),  and  (a)(5)  of 


bison,  and  goats. 
,  or  goats  from 
reactor  cattle,  bison, 
disclosed  on  an 
est,  as  well  as 

or  goats  from  such 
interstate  only  if 
ctly  to  slaughter  to 
itering  establishment. 


is)n 


we< 


Office  of 

udget  under  control 
) 


§77.18    Othermovements. 

The  Administrator  may,  with  the 
concurrence  of  the  livestock  sanitary 
official  of  the  State  of  destination,  upon 
request  in  specific  cases,  allow  the 
interstate  movement  of  cattle,  bison,  or 
goats  not  otherwise  provided  for  in  this 
part  that  have  not  been  classified  as 
reactor  cattle,  bison,  or  goats  and  are  not 
otherwise  known  to  be  affected  with 
tuberculosis,  under  such  conditions  as 
the  Administrator  may  prescribe  in  each 
specific  case  to  prevent  the  spread  of 
tuberculosis.  The  Administrator  shall 
promptly  notify  the  appropriate 
livestock  sanitary  official  of  the  State  of 
destination  of  any  such  action. 

§77.19    Cleaning  and  disinfection  of 
premises,  conveyances,  and  materials. 

All  conveyances  and  associated 
equipment,  premises,  and  structures 
that  are  used  for  receiving,  holding, 
shipping,  loading,  unloading,  and 
delivering  cattle,  bison,  or  goats  in 
connection  with  their  interstate 
movement  and  that  are  determined  by 
cooperating  State  and  Federal  animal 
health  officials  to  be  contaminated 
because  of  occupation  or  use  by 
tuberculous  or  reactor  livestock  must  be 
cleaned  and  disinfected  under  the 
supervision  of  the  cooperating  State  or 
Federal  animal  health  officials.  Such 
cleaning  and  disinfecting  must  be  done 
in  accordance  with  procedures 
approved  by  the  cooperating  State  or 
Federal  animal  health  officials.  Cleaning 
and  disinfection  must  be  completed 
before  the  premises,  conveyemces,  or 
materials  may  again  be  used  to  convey, 
hold,  or  in  any  way  come  in  contact 
with  any  livestock. 

Subpart  C — Captive  Cervids 

§77.20    Definitions. 

As  used  in  subpart  C,  the  following 
terms  shall  have  the  meanings  set  forth 
in  this  section  except  as  otherwise 
specified. 

Accreditation  preparatory  State  or 
zone.  A  State  or  zone  that  is  or  is  part 
of  a  State  that  has  the  authority  to 
enforce  and  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  and  in  which  tuberculosis 
is  prevalent  in  less  than  0.5  percent  of 
the  total  number  of  herds  of  captive 
cervids  in  the  State  or  zone. 

Accredited-free  State  or  zone.  A  State 
or  zone  that  is  or  is  part  of  a  State  that 
has  the  authority  to  enforce  and 
complies  with  the  provisions  of  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,"  has  zero 
percent  prevalence  of  affected  captive 
cervid  herds,  and  has  had  no  findings  of 


tuberculosis  in  any  captive  cervids  in 
the  State  or  zone  for  the  previous  5 
years.  Except  that:  The  requirement  of 
freedom  from  tuberculosis  is  2  years 
from  the  depopulation  of  the  last 
affected  herd  in  States  or  zones  that 
were  previously  accredited  free  and  in 
which  all  herds  affected  with 
tuberculosis  were  depopulated,  3  years 
in  all  other  States  or  zones  that  have 
depopulated  all  affected  herds,  and  3 
years  in  States  or  zones  that  have 
conducted  surveillance  that 
demonstrates  that  other  livestock  herds 
and  wildlife  are  not  at  risk  of  being 
infected  with  tuberculosis,  as 
determined  by  the  Administrator  based 
on  a  risk  assessment  conducted  bv 
APHIS. 

Accredited  herd.  A  herd  of  captive 
cervids  that  has  tested  negative  to  at 
least  three  consecutive  official 
tuberculosis  tests  of  all  eligible  captive 
cervids  in  accordance  with  §  77.33(f) 
and  that  meets  the  standards  set  forth  in 
§  77.35.  The  tests  must  be  conducted  at 
9-15  month  intervals. 

Affected  herd.  A  herd  of  captive 
cervids  that  contains  or  that  has 
contained  one  or  more  captive  cervids 
infected  with  Mycobacterium  bovis 
(determined  by  bacterial  isolation  of  M. 
bovis)  and  that  has  not  tested  negative 
to  the  three  whole  herd  tests  as 
prescribed  in  §  77.39(d). 

Blood  tuberculosis  (BTB)  test.  A 
supplemental  test  for  tuberculosis  in 
cervids. 

Captive  cervid.  All  species  of  deer, 
elk,  moose,  and  all  other  members  of  the 
family  Cervidae  raised  or  maintained  in 
captivity  for  the  production  of  meat  and 
other  agricultural  products,  for  sport,  or 
for  exhibition,  or  any  cervid  (either  wild 
or  raised  or  maintained  in  captivity)  that 
is  moved  interstate.  A  captive  cervid 
that  escapes  will  continue  to  be 
considered  a  captive  cervid  as  long  as  it 
bears  an  official  eartag  or  other 
identification  approved  by  the 
Administrator  as  unique  and  traceable 
with  which  to  trace  the  animal  back  to 
its  herd  of  origin. 

Comparative  cervical  tuberculin 
(CCT)  test.  The  intradermal  injection  of 
biologically  balanced  USDA  bovine  PPD 
tuberculin  and  avian  PPD  tuberculin  at 
separate  sites  in  the  mid-cervical  area  to 
detCTmine  the  probable  presence  of 
bovine  tuberculosis  (M.  bovis)  by 
comparing  the  response  of  the  two 
tuberculins  at  72  hours  (plus  or  minus 
6  hoiu-s)  following  injection. 

Designated  accredited  veterinarian. 
An  accredited  veterinarian  who  is 
trained  and  approved  by  cooperating 
State  and  Federal  animal  health  officials 
to  conduct  the  single  cervical  tuberculin 
(SCT)  test  on  captive  cervids. 
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Exposed  captive  cervid.  Any  captive 
cervid  that  has  been  exposed  to 
tuberculosis  by  reason  of  associating 
with  captive  cervids,  cattle,  bison,  or 
other  livestock  from  which  M.  bovis  has 
been  isolated. 

Modified  accredited  State  or  zone.  A 
State  or  zone  that  is  or  is  part  of  a  State 
that  has  the  authority  to  enforce  and 
complies  with  the  provisions  of  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  and  in  which 
tuberculosis  has  been  prevalent  in  less 
than  0.1  percent  of  the  total  number  of 
herds  of  captive  cervids  in  the  State  or 
zone  for  the  most  recent  year.  Except 
that:  The  Administrator,  upon  his  or  her 
review,  may  allow  a  State  or  zone  with 
fewer  than  10,000  herds  to  have  up  to 
10  affected  herds  for  the  most  recent 
yecir,  depending  on  the  veterinary 
infrastructure,  livestock  demographics, 
and  tuberculosis  control  and  eradication 
measures  in  the  State  or  zone. 

Modified  accredited  advanced  State 
or  zone.  A  State  or  zone  that  is  or  is  part 
of  a  State  that  has  the  authority  to 
enforce  and  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  and  in  which  tuberculosis 
has  been  prevalent  in  less  than  0.01 
percent  of  the  total  number  of  herds  of 
captive  cervids  in  the  State  or  zone  for 
the  most  recent  2  years.  Except  that:  The 
Administrator,  upon  his  or  her  review, 
may  allow  a  State  or  zone  with  fewer 
than  30,000  herds  to  have  up  to  3 
affected  herds  for  each  of  the  most 
recent  2  years,  depending  on  the 
veterinary  infrastructure,  livestock 
demographics,  and  tuberculosis  control 
ajjd  eradication  measures  in  the  State  or 
zone. 

Monitored  herd.  A  herd  on  which 
identification  records  are  maintained  on 
captive  cervids  inspected  for 
tuberculosis  at  an  approved  slaughtering 
establishment  or  an  approved  diagnostic 
laboratory  and  on  captive  cervids  tested 
for  tuberculosis  in  accordance  with 
interstate  movement  requirements,  and 
which  meets  the  standards  set  forth  in 
§77.37. 

Negative.  Showing  no  response  to  the 
SCT  test  or  the  CCT  test,  classified  by 
the  testing  laboratory  as  "avian"  or 
"negative"  on  the  BTB  test,  or  classified 
negative  for  tuberculosis  by  the  testing 
veterinarian  based  upon  history, 
supplemental  tests,  examination  of  the 
carcass,  and  histopathology  and  culture 
of  selected  tissues. 

No  gross  lesions  (NGL).  Having  no 
visible  lesions  indicative  of  bovine 
tuberculosis  detected  upon  necropsy  or 
slaughter  inspection. 

Nonaccreaited  State  or  zone.  A  State 
or  zone  that  is  or  is  part  of  a  State  or 


zone  that  does  not  meet  the  standards  of 
the  "Uniform  Methods  and  Rules — 
Bovine  Tuberculosis  Eradication"  or  in 
which  tuberculosis  is  prevalent  in  0.5 
percent  or  more  of  the  total  number  of 
herds  of  captive  cervids  in  the  State  or 
zone. 

Official  tuberculosis  test.  Any  of  the 
following  tests  for  bovine  tuberculosis 
in  captive  cervids,  applied  and  reported 
in  accordance  with  this  part: 

(1)  The  single  cervical  tuberculin 
(SCT)  test; 

(2)  The  comparative  cervical 
tuberculin  (CCT)  test;  and 

(3)  The  blood  tuberculosis  (BTB)  test. 
Permit.  An  official  document  issued 

by  a  representative  of  APHIS,  a  State 
representative,  or  an  accredited 
veterinarian  that  must  accompany  any 
reactor,  suspect,  or  exposed  captive 
cervid  moved  interstate. 

Purified  protein  derivative  (PPD). 
Protein  extract  from  an  M.  bovis  culture 
that  is  resuspended  in  solution  at  a 
standard  concentration  of  1  mg  protein 
per  1  ml  of  solution. 

Qualified  herd.  A  herd  of  captive 
cervids  that  has  tested  negative  to  at 
least  one  official  tuberculosis  test  of  all 
eligible  captive  cervids  (see  §  77.33(f)) 
within  the  past  12  months  and  that  is 
not  classified  as  an  accredited  herd. 

Quarantine.  Prohibition  from 
interstate  movement,  except  for 
slaughter  or  necropsy. 

Reactor.  Any  captive  cervid  that 
shows  a  response  to  the  SCT  test  or  the 
CCT  test,  or  is  classified  by  the  testing 
laboratory  as  "M.  bovis  positive"  on  the 
BTB  test,  and  is  classified  a  reactor  by 
the  testing  veterinarian;  or  any  suspect 
captive  cervid  that  is  classified  a  reactor 
upon  slaughter  inspection  or  necropsy 
after  histopathology  and/or  cultiu^  of 
selected  tissues  by  the  USDA  or  State 
veterinarian  performing  or  supervising 
the  slaughter  inspection  or  necropsy. 

Regular-kill  slaughter  animal.  An 
animal  that  is  slaughtered  for  food  or 
any  reason  other  than  because  of  a 
disease  regulated  under  9  CFR  chapter 
I  (such  as  tuberculosis,  brucellosis,  or 
any  other  livestock  disease  for  which 
movement  of  animals  is  restricted  under 
9  CFR  chapter  I). 

Single  cervical  tuberculin  (SCT)  test. 
The  intradermal  injection  of  0.1  ml 
(5,000  tuberculin  units)  of  USDA  PPD 
bovis  tuberculin  in  the  mid-cervical  area 
with  a  reading  by  visual  observation  and 
palpation  at  72  hours  (plus  or  minus  6 
hours)  following  injection. 

Suspect.  Any  captive  cervid  that  is 
not  negative  to  the  SCT  test  or  the  CCT 
test,  or  that  is  classified  by  the  testing 
laboratory  as  equivocal  on  the  BTB  test, 
and  that  is  not  classified  as  a  reactor  by 
the  testing  veterinarian. 


Tuberculin.  A  product  that  is 
approved  by  and  produced  under  USDA 
license  for  injection  into  cervids  and 
other  animals  for  the  purpose  of 
detecting  bovine  tuberculosis. 

Tuberculous.  Having  lesions 
indicative  of  tuberculosis,  infected  with 
tuberculosis  based  on  isolation  of  M. 
bovis,  or  being  from  a  herd  in  which  M. 
bovis  has  been  isolated. 

USDA.  The  United  States  Department 
uf  Agriculture. 

Whole  herd  test.  An  official 
tuberculosis  test  of  all  test  eligible 
animals  in  the  herd. 

Zero  percent  prevalence.  No  finding 
of  tuberculosis  in  any  herd  of  captive 
cervids  in  a  State  or  zone. 

§  77.21     Applicability  of  this  subpart 

All  references  in  this  subpart  to  the 
tuberculosis  status  of  States  and  zones 
pertain  to  such  status  for  captive       .. 
cervids. 

§  77.22    Accredited-free  States  or  zones. 

(a)  The  following  are  accredited-free 
States:  None. 

(b)  The  following  are  accredited-free 
zones:  None. 

(c)  If  an  affected  herd  is  detected  in 

a  State  or  zone  classified  as  accredited- 
free,  and  the  herd  is  depopulated  and  a 
complete  epidemiologic  investigation  is 
completed  within  120  days  of  the 
detection  of  the  affected  herd  with  no 
evidence  of  the  spread  of  tuberculosis, 
the  State  or  zone  may  retain  its 
accredited-free  status.  If  two  or  more 
affected  herds  are  detected  in  an 
accredited-free  State  or  zone  within  a 
48-month  period,  the  State  or  zone  will 
be  removed  from  the  list  of  accredited- 
free  States  or  zones  and  will  be 
reclassified  as  modified  accredited 
advanced. 

(d)  If  any  livestock  other  than  captive 
cervids  are  included  in  a  newly 
assembled  herd  on  a  premises  where  a 
tuberculous  herd  has  been  depopulated, 
the  State  or  zone  must  apply  the  herd 
test  requirements  contained  in  the 
"Uniform  Methods  and  Rules— Bovine 
Tuberculosis  Eradication,  Jcmuary  22. 
1999  edition,"  which  is  incorporated  by 
reference  at  §  77.1.  to  those  other 
livestock  in  the  same  manner  as  to 
captive  cervids.  Failure  to  do  so  will 
result  in  reclassification  of  the  State  or 
zone  as  modified  accredited  advanced. 

(e)  If  tuberculosis  is  diagnosed  within 
an  accredited-free  State  or  zone  in  an 
animal  not  specifically  regulated  by  this 
part  and  a  risk  assessment  conducted  by 
APHIS  determines  that  the  outbreak 
poses  a  tuberculosis  risk  to  livestock 
within  the  State  or  zone,  the  State  or 
zone  must  implement  a  tuberculosis 
management  plan,  approved  jointly  by 


11932 


Federal  Register /Vol.  65,  No.  45 /Tuesday,  March  7,  2000  /  Proposed  Rules 


tut  erculc 


the  State  animal 
Administrator, 
diagnosis.  The  m 
include  provisions 
investigation  of 
livestock,  wildlife 
exhibition,  the 
of  the  disease  to 
and  animals  held 
increased  survei 
wildlife  and  animals 
eradication  of 
individual  herds, 
tuberculosis 
performance  s 
measure  yearly 
eradication.  If  a 
implement  such  a 
required  6  months 
will  lose  its 
will  be  reclassified 
accredited  advanceB 

(f)  Accredited- 
must  be  renewed 
for  renewal  of 
zone  status,  a 
annual  report  to 
the  State  or  zone  w 
complies  with  the 
"Uniform 
Tuberculosis 
must  be  submitted 
between  October  1 


h(  alth  ofBcial  and  the 
wit  lin  6  months  of  the 
ai  agement  plan  must 
for  immediate 


pre'  enti 
ot  ler 

f)r 
11a  ice 
[na  s  h 
•  tubei  cul 
rds.  a  tim 
eradic  ition 
standi  rd 
pro  ^ress 
Sta  te 

!l 

•  tl 

accredi  ted 


osis  in 
I  ind  animals  held  for 
ion  of  the  spread 
livestock,  wildlife 
exhibition, 

of  tuberculosis  in 
held  for  exhibition, 
osis  from 
timeline  for 
and 
s  by  which  to 

toward 
or  zone  does  not 
an  within  the 
the  State  or  zone 

free  status  and 
as  modified 


-free 


ail 


State  or  zone  status 
nually.  To  qualify 
accn  dited-free  State  or 
State  must  submit  an 
AI  HIS  certifying  that 
thin  the  State 
J  rovisions  of  the 
Methodsland  Rules — Bovine 
The  report 
0  APHIS  each  year 
ind  November  30. 


Eradi(  :ation 


§77.23    Interstate 
accredited-free  Stated 

Notwithstanding 
of  this  part,  captive 
originate  in  an 
zone  may  be  movet 
restriction. 


mpvement  from 
and  zones. 

any  other  provisions 
cervids  that 
accredited-free  State  or 
interstate  without 


§77.24    Modified  accredited  advanced 
States  or  zones. 


(a)  The  following 
accredited  advance  i 

(b)  The  following 
accredited  advance  1 

(c)  If  any  livestoc  c 
cervids  are  include 
assembled  herd  on 
tuberculous  herd 
the  State  or  zone  mtist 
test  requirements 
"Uniform  Methods 
Tuberculosis  Eradication 
1999  edition 
reference  at  §  77.1 
assembled  herds  to 
in  the  same  mannei 
cervids.  Failure  to 
the  removal  of  the 
the  list  of  modified 
States  or  zones  and 
as  modihed  accredited 

(d)  If  tuberculosii 
a  modified  accredit 
zone  in  an  animal 
regulated  by  this 


are  modified 

States:  None, 
are  modified 

zones:  None. 

other  than  captive 

in  a  newly 
1  premises  where  a 

been  depopulated, 
apply  the  herd 
c(  intained  in  the 
and  Rules — Bovine 
January  22, 

is  incorporated  by 
or  such  newly 
those  other  livestock 


has 


whi<  h 


(  o 


as  to  captive 
so  will  result  in 
5  tate  or  zone  from 
accredited  advanced 
its  being  reclassified 


is  diagnosed  within 
3d  advanced  State  or 
specifically 
and  a  risk 


rot 
pert 


assessment  conducted  by  APHIS 
determines  that  the  outbreak  poses  a 
tuberculosis  risk  to  Uvestock  within  the 
State  or  zone,  the  State  or  zone  must 
implement  a  tuberculosis  management 
plan,  approved  jointly  by  the  State 
animal  health  official  and  the 
Administrator,  within  6  months  of  the 
diagnosis.  The  management  plan  must 
include  provisions  for  immediate 
investigation  of  tuberculosis  in 
livestock,  wildlife  and  animals  held  for 
exhibition,  the  prevention  of  the  spread 
of  the  disease  to  other  livestock,  wildlife 
and  animals  held  for  exhibition, 
increased  surveillance  of  tuberculosis  in 
wildlife  and  animals  held  for  exhibition, 
eradication  of  tuberculosis  from 
individual  herds,  a  timeline  for 
tuberculosis  eradication,  and 
performance  standards  by  which  to 
measure  yearly  progress  toward 
eradication.  If  a  State  or  zone  does  not 
implement  such  a  plan  within  the 
required  6  months,  the  State  or  zone 
will  be  reclassified  as  modified 
accredited. 

(e)  Modified  accredited  advanced 
State  or  zone  status  must  be  renewed 
annually.  To  qualify  for  renewal  of  a 
modified  accredited  advanced  State  or 
zone  status,  a  State  must  submit  an 
annual  report  to  APHIS  certifying  that 
the  State  or  zone  complies  with  all  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  regarding  modified 
accredited  advanced  States.  The  report 
must  be  submitted  to  APHIS  each  year 
between  October  1  and  November  30. 

(f)  To  qualify  for  accredited-free 
status,  a  modified  accredited  advanced 
State  or  zone  must  demonstrate  to  the 
Administrator  that  it  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication,"  has  zero  percent 
prevalence  of  affected  captive  cervid 
herds,  and  has  had  no  findings  of 
tuberculosis  in  any  captive  cervids  in 
the  State  or  zone  for  the  previous  5 
years.  Except  that:  The  requirement  of 
freedom  from  tuberculosis  is  2  years 
from  the  depopulation  of  the  last 
affected  herd  in  States  or  zones  that 
were  previously  accredited-free  and  in 
which  all  herds  affected  with 
tuberculosis  were  depopulated,  3  years 
in  all  other  States  or  zones  that  have 
depopulated  all  affected  herds,  and  3 
years  in  States  or  zones  that  have 
conducted  surveillance  that 
demonsfrates  that  other  livestock  herds 
and  wildlife  are  not  at  risk  of  being 
infected  with  tuberculosis,  as 
determined  by  the  Administrator  based 
on  a  risk  assessment  conducted  by 
APHIS. 


§  77.25    Interstate  movement  from  modified 
accredited  advanced  States  and  zones. 

Captive  cervids  that  originate  in  a 
modified  accredited  advanced  State  or 
zone,  and  that  are  not  known  to  be 
infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  under  one  of  the  following 
conditions: 

(a)  The  captive  cervids  are  moved 
interstate  directly  to  slaughter  to  an 
approved  slaughtering  establishment. 

(b)  Captive  cervids  that  are  from  an 
accredited  herd  may  be  moved  interstate 
if  they  are  accompanied  by  a  certificate 
stating  that  the  accredited  herd  has 
completed  the  testing  necessary  for 
accredited  status  with  negative  results 
within  1  year  prior  to  the  date  of 
movement. 

(c)  If  the  captive  cervids  are  breeding 
animals  that  are  not  from  an  accredited 
herd,  they  must  be  accompanied  by  a 
certificate  stating  that  they  have  been 
classified  negative  to  an  official 
tuberculin  test  conducted  within  90 
days  prior  to  the  date  of  movement.  All 
captive  cervids  so  moved  that  are  not 
individually  identified  by  a  registration 
name  and  number  must  be  officially 
identified. 

§  77.26    Modified  accredited  States  or 
zones. 

(a)  The  following  are  modified 
accredited  States:  Alabama,  Alaska, 
Arizona,  Arkansas,  California,  Colorado, 
Connecticut,  Delaware,  Florida,  Georgia, 
Hawaii,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Minnesota, 
Mississippi,  Missouri,  Montana, 
Nebraska,  Nevada,  New  Hampshire, 
New  Jersey,  New  Mexico,  New  York, 
North  Carolina,  North  Dakota.  Ohio, 
Oklahoma,  Oregon,  Pennsylvania, 
Puerto  Rico,  Rhode  Island,  South 
Carolina,  South  Dakota,  Tennessee, 
Texas,  Utah,  Vermont,  the  Virgin 
Islands  of  the  United  States,  Virginia, 
Washington,  West  Virginia,  Wisconsin, 
and  Wyoming. 

(b)  Tne  following  are  modified 
accredited  zones:  A  zone  in  Michigan 
delineated  by  starting  at  the  juncture  of 
State  Route  55  and  Interstate  75,  then 
heading  northwest  and  north  along 
Interstate  75  to  the  Straits  of  Mackinac, 
then  southeast  and  south  along  the 
shoreline  of  Michigan  to  the  eastern 
terminus  of  State  Route  55,  then  west 
along  State  Route  55  to  Interstate  75; 
and  a  zone  consisting  of  the  remainder 
of  Michigan. 

(c)  If  any  livestock  other  than  captive 
cervids  are  included  in  a  newly 
assembled  herd  on  a  premises  where  a 
tuberculous  herd  has  been  depopulated, 
the  State  or  zone  must  apply  the  herd 
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test  requirements  contained  in  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  January  22, 
1999,  edition,"  which  is  incorporated  by 
reference  at  §  77.1,  for  such  newly 
assembled  herds  to  those  other  livestock 
in  the  same  manner  as  to  captive 
cervids.  Failure  to  do  so  will  result  in 
the  removal  of  the  State  or  zone  from 
the  list  of  modified  accredited  States  or 
zones  and  its  being  reclassified  as 
accreditation  preparatory. 

(d)  If  tuberculosis  is  diagnosed  within 
a  modified  accredited  State  or  zone  in 
an  animal  not  specifically  regulated  by 
this  part  and  a  risk  assessment 
conducted  by  APHIS  determines  that 
the  outbreak  poses  a  tuberculosis  risk  to 
livestock  within  the  State  or  zone,  the 
State  or  zone  must  implement  a 
tuberculosis  management  plan, 
approved  jointly  by  the  State  animal 
health  official  and  the  Administrator, 
within  6  months  of  the  diagnosis.  The 
management  plan  must  include 
provisions  for  immediate  investigation 
of  tuberculosis  in  livestock,  wildUfe  and 
animals  held  for  exhibition,  the 
prevention  of  the  spread  of  the  disease 
to  other  livestock,  wildlife  and  animals 
held  for  exhibition,  increased 
siu^^eillance  of  tuberculosis  in  wildlife 
and  animals  held  for  exhibition, 
eradication  of  tuberculosis  from 
individual  herds,  a  timeline  for 
tuberculosis  eradication,  and 
performance  standards  by  which  to 
measure  yearly  progress  toward 
eradication.  If  a  State  or  zone  does  not 
implement  such  a  plan  within  the 
required  6  months,  the  State  or  zone 
will  be  reclassified  as  accreditation 
preparatory. 

(e)  Modified  accredited  State  or  zone 
status  must  be  renewed  annually.  To 
qualify  for  renewal  of  a  modified 
accredited  State  or  zone  status,  a  State 
must  submit  an  annual  report  to  APHIS 
certifying  that  the  State  or  zone 
complies  with  the  provisions  of  the 
"Uniform  Methods  and  Rules— Bovine 
Tuberculosis  Eradication."  The  report 
must  be  submitted  to  APHIS  each  year 
between  October  1  and  November  30. 

(f)  To  qualify  for  modified  accredited 
advcmced  status,  a  modified  accredited 
State  or  zone  must  demonstrate  to  the 
Administrator  that  it  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  and  that  tuberculosis  has 
been  prevalent  in  less  than  0.01  percent 
of  the  total  number  of  captive  cervids  in 
the  State  or  zone  for  the  most  recent  2 
years.  Except  that:  The  Administrator, 
upon  his  or  her  review,  may  allow  a 
State  or  zone  with  fewer  than  30,000 
herds  to  have  up  to  3  affected  herds  for 
each  of  the  most  recent  2  years. 


depending  on  the  veterinary 
infrastructure,  livestock  demographics, 
and  tuberculosis  control  and  eradication 
measures  in  the  State  or  zone. 

§  77.27    Interstate  movement  from  modified 
accredited  States  and  zones. 

Except  for  captive  cervids  from  a 
qualified  herd  or  monitored  herd,  as 
provided  in  §§  77.36  and  77.37, 
respectively,  captive  cervids  that 
originate  in  a  modified  accredited  State 
or  zone,  and  that  are  not  known  to  be 
infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  under  one  of  the  following 
conditions: 

(a)  The  captive  cervids  are  moved 
interstate  directly  to  slaughter  to  an 
approved  slaughtering  establishment. 

(b)  Captive  cervids  that  are  fi^m  an 
accredited  herd  may  be  moved  interstate 
if  they  are  accompanied  by  a  certificate 
stating  that  the  accredited  herd  has 
completed  the  testing  necessary  for 
accredited  status  with  negative  results 
within  1  year  prior  to  the  date  of 
movement. 

(c)  If  the  captive  cervids  are  breeding 
animals  that  are  not  from  an  accredited 
herd,  they  must  be  accompanied  by  a 
certificate  stating  that  they  have  been 
classified  negative  to  two  official 

•tuberculin  tests  conducted  at  least  90 
days  apart  and  no  more  than  6  months 
apart,  with  the  second  test  conducted 
within  90  days  prior  to  the  date  of 
movement.  All  captive  cervids  so 
moved  that  are  not  individually 
identified  by  a  registration  name  and 
number  must  be  officially  identified. 

§  77.28    Accreditation  preparatory  States  or 
zones. 

(a)  The  following  are  accreditation 
preparatory  States:  None.  Alabama, 
Arkansas,  Connecticut,  Delaware. 
Illinois,  Iowa,  Maryland,  Massachusetts, 
New  Mexico,  Ohio,  Puerto  Rico,  Rhode 
Island,  the  Virgin  Islands  of  the  United 
States,  and  West  Virginia. 

(b)  The  following  are  accreditation 
preparatory  zones:  None. 

(c)  If  any  livestock  other  than  captive 
cervids  are  included  in  a  newly 
assembled  herd  on  a  premises  where  a 
tuberculous  herd  has  been  depopulated, 
the  State  or  zone  must  apply  the  herd 
test  requirements  contained  in  the 
"Uniform  Methods  and  Rules— Bovine 
Tuberculosis  Eradication,  January'  22, 
1999,  edition"  which  is  incorporated  by 
reference  at  §  77.1,  for  such  newly 
assembled  herds  to  those  other  livestock 
in  the  same  manner  as  to  captive 
cervids.  Failure  to  do  so  will  result  in 
the  removal  of  the  State  or  zone  from 
the  list  of  accreditation  preparatory 


States  or  zones  and  its  being  reclassified 
as  nonaccredited. 

(d)  If  tuberculosis  is  diagnosed  within 
an  accreditation  preparatory  State  or 
zone  in  an  animal  not  specifically 
regulated  by  this  part  and  a  risk 
assessment  conducted  by  APHIS 
determines  that  the  outbreak  poses  a 
tuberculosis  risk  to  livestock  within  the 
State  or  zone,  the  State  or  zone  must 
implement  a  tuberculosis  management 
plan,  approved  jointly  by  the  State 
animal  health  official  and  the 
Administrator,  within  6  months  of  the 
diagnosis.  The  management  plan  must 
include  provisions  for  immediate 
investigation  of  tuberculosis  in 
livestock,  wildlife  and  animals  held  for 
exhibition,  the  prevention  of  the  spread 
of  the  disease  to  other  livestock,  wildlife 
and  animals  held  for  exhibition, 
increased  surveillance  of  tuberculosis  in 
wildlife  and  animals  held  for  exhibition, 
eradication  of  tuberculosis  from 
individual  herds,  a  timeline  for 
tuberculosis  eradication,  and 
performance  standards  by  which  to 
measure  yearly  progress  toward 
eradication.  If  a  State  or  zone  does  not 
implement  such  a  plan  within  the 
required  6  months,  the  State  or  zone 
will  be  reclassified  as  nonaccredited. 

(e)  Accreditation  preparatory  State  or 
zone  status  must  be  renewed  annually. 
To  qualify  for  renewal  of  accreditation 
preparatory  State  or  zone  status,  a  State 
must  submit  an  aimual  report  to  APHIS 
certifying  that  the  State  or  zone 
complies  with  the  provisions  of  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication."  The  report 
must  be  submitted  to  APHIS  each  year 
between  October  1  and  November  30. 

(f)  To  qualify  for  modified  accredited 
status,  an  accreditation  preparatory 
State  or  zone  must  demonstrate  to  the 
Administrator  that  it  complies  with  the 
provisions  of  the  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication"  and  that  tuberculosis  has 
been  prevalent  in  less  than  0.1  percent 
of  the  total  number  of  herds  of  captive 
cervids  in  the  State  or  zone  for  the  most 
recent  year.  Except  that:  The 
Administrator,  upon  his  or  her  review, 
may  allow  a  State  or  zone  with  fewer 
than  10,000  herds  to  have  up  to  10 
affected  herds  for  the  most  recent  year, 
depending  on  the  veterinary 
infrastructure,  livestock  demographics, 
and  tuberculosis  control  and  eradication 
measures  in  the  State  or  zone. 

§  77.29    Interstate  movement  from 
accreditation  preparatory  States  and  zones. 

Except  for  captive  cervids  from  a 
qualified  herd  or  monitored  herd,  as 
provided  in  §§  77.36  and  77.37. 
respectively,  captive  cervids  that 
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§  77.31     Interstate  mbvement  from 
nonaccredited  State$  and  zones. 

(a)  Except  as  pro  ided  in  paragraphs 
fb),  (c),  and  (d)  oft  lis  section,  captive 
cervids  that  origin;  te  in  a  nonaccredited 
State  or  zone  and  t  lat  are  not  known  to 
be  infected  with  or  exposed  to 
tuberculosis  may  n  3t  be  moved 
interstate. 


(b)  If  the  captive  cervids  are  from  an 
accredited  herd,  they  may  be  moved 
interstate  if  they  are  moved  in  an 
officially  sealed  means  of  conveyance 
accompanied  by  a  certificate  showing 
that  the  captive  cervids  are  from  an 
accredited  herd  that  has  completed  the 
testing  necessary  for  accredited  status 
with  negative  results  within  1  year  prior 
to  the  date  of  movement,  and  that  they 
have  been  classified  negative  to  an 
official  tuberculin  test  conducted  within 
90  days  prior  to  the  date  of  movement. 

(c)  If  the  captive  cervids  are  from  a 
qualified  herd  or  a  monitored  herd,  they 
may  be  moved  interstate  if  they  meet  the 
conditions  of  §  77.36  for  qualified  herds 
or  §  77.37  for  monitored  herds. 

(d)  Captive  cervids  may  be  moved 
interstate  if  they  are  accompanied  by  VS 
Form  1-27  and  are  moved  interstate  in 
an  officially  sealed  means  of 
conveyance  directly  to  slaughter  to  an 
approved  slaughtering  establishment. 

§  77.32    General  restrictions. 

(a)  Except  for  movement  from 
accredited  States  and  zones  in 
accordance  with  §  77.23,  movement 
from  accredited  herds  in  accordance 
with  §  77.35,  and  movement  to  slaughter 
in  accordance  with  §§  77.25(a),  77.27(a), 
77.29(a),  and  77.31(d),  no  captive  cervid 
may  be  moved  interstate  unless  it  has 
been  tested  using  an  official 
tuberculosis  test,  and  it  is  moved  in 
compliance  with  this  part. 

(b)  No  captive  cervid  with  a  response 
to  any  official  tuberculosis  test  is 
eligible  for  interstate  movement  unless 
the  captive  cervid  subsequently  tests 
negative  to  a  supplemental  official 
tuberculosis  test  or  is  moved  interstate 
directly  to  slaughter  or  necropsy  in 
accordance  with  §  77.40. 

(c)  Except  for  captive  cervids  moving 
interstate  under  permit  directly  to 
slaughter  or  necropsy  under  §  77.40, 
each  captive  cervid  or  shipment  of 
captive  cervids  to  be  moved  interstate 
must  be  accompanied  by  a  certificate 
issued  within  30  days  of  the  movement 
by  a  State  or  Federal  animal  health 
official  or  an  accredited  veterinarian. 

(d)  Captive  cervids  in  zoological  parks 
that  have  been  accredited  by  the 
American  Zoo  and  Aquarium 
Association  (AZA)  are  exempt  from  the 
regulations  in  this  part  when  the  captive 
cervids  are  moved  directly  interstate 
between  AZA  member  facilities.  Any 
captive  cervids  moved  interstate  that  are 
not  moved  directly  from  an  AZA 
member  facility  to  another  AZA  member 
facility  must  be  moved  in  accordance 
with  the  regulations  in  this  subpart. 


§  77.33    Testing  procedures  for 
tuberculosis  in  captive  cervids. 

(a)  Approved  testers.  Except  as 
explained  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section,  official  tuberculosis  tests 
may  only  be  given  by  a  veterinarian 
employed  by  the  State  in  which  the  test 
is  administered  or  by  a  veterinarian 
employed  by  USDA. 

(1)  A  designated  accredited 
veterinarian  may  conduct  the  SCT  test, 
except  as  provided  in  §  77.34(a)(2)  and 
§  77.39(e)  and  (f). 

(2)  Any  accredited  veterinarian  may 
conduct  the  BTB  test. 

(b)  Approved  diagnostic  laboratories. 

(1)  With  one  exception, 
histopathology  and  culture  results  for 
all  tuberculosis  diagnoses  will  be 
accepted  only  from  the  National 
Veterinary  Services  Laboratories  (NVSL) 
in  Ames,  Iowa.  The  exception  is  that 
results  will  be  accepted  from  a 
laboratory  of  the  Food  Safety  and 
Inspection  Service,  USDA,  for  tissue 
examination  of  regular-kill  slaughter 
animals  in  those  cases  where  no 
submission  is  made  to  NVSL. 

(2)  The  following  laboratory  is 
approved  to  perform  the  BTB  test:  Texas 
Veterinary  Medical  Center  laboratory  at 
Texas  A&M  University  in  College 
Station,  Texas. 

(c)  Identification.  Any  captive  cervid 
tested  with  an  official  tuberculosis  test 
must  bear  official  identification  in  the 
form  of  an  official  eartag,  or  another 
identification  device  or  method 
approved  by  the  Administrator  as 
unique  and  traceable,  at  the  time  of  the 
official  tuberculosis  test.  Use  of  any 
identification  device  or  method  other 
than  an  official  eartag  must  first  be 
approved  by  the  Administrator  as 
unique  and  traceable.  Written  requests 
for  approval  must  be  sent  to  National 
Animal  Health  Programs,  VS,  APHIS, 
4700  River  Road  Unit  43,  Riverdale,  MD 
20737-1231. 

(d)  Reporting  of  tests. 

(1)  SCT  and  CCT  tests.  For  the  SCT 
and  CCT  tests,  the  testing  veterinarian 
must  submit  a  report  to  cooperating 
State  and  Federal  animal  health  officials 
of  the  State  in  which  the  captive  cervid 
is  tested.  The  report  must  include  the 
following  information  for  all  SCT  and 
CCT  tests  administered:  The  number  of 
the  individual  eartag  or  other 
identification  approved  by  the 
Administrator;  the  age,  sex,  and  breed  of 
each  captive  cervid  tested;  a  record  of 
all  responses;  the  size  of  each  response 
for  the  CCT  test;  and  the  test 
interpretation. 

(2)  BTB  test.  Copies  of  the  BTB  test 
results  must  be  submitted  by  the  testing 
laboratory  to  the  person,  firm,  or 
corporation  responsible  for  the 
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management  of  the  herd,  cooperating 
State  and  Federal  animal  health  officials 
of  the  State  in  which  the  captive  cervid 
is  tested,  and  the  testing  veterinarian. 
The  report  must  include  the  following 
information  for  all  BTB  tests 
administered:  The  number  of  the 
individual  eartag  or  other  identification 
approved  by  the  Administrator;  the  age, 
sex,  and  breed  of  each  captive  cervid 
tested;  the  test  interpretation,  and  a 
summary  of  supporting  data.  Full 
supporting  data  must  be  submitted  by 
the  testing  laboratory  on  a  case-by-case 
basis  at  the  request  of  cooperating  State 
and  Federal  animal  health  officials. 

(e)  Test  interpretation. 

(1)  Interpretation  of  an  SCT  test  will 
be  based  upon  the  judgment  of  the 
testing  veterineirian  after  observation 
and  palpation  of  the  injection  site,  in 
accordance  with  the  classification 
requirements  described  in  §  77.34(a). 

(2)  Interpretation  of  a  CCT  test  will  be 
in  accordance  with  the  classification 
requirements  described  in  §  77.34(b). 

(3)  Interpretation  of  a  BTB  test  will  be 
in  accordance  with  the  patented 
standards  for  the  BTB  test '  and  the 
classification  requirements  described  in 
§  77.34(c). 

(f)  Captive  cervids  eligible  for  testing. 
Except  as  provided  in  §  77.35(a)(1)  and 
§  77.36(a)(1),  testing  of  herds  for 
individual  herd  classification  must 
include  all  captive  cervids  1  year  of  age 
or  over  and  any  captive  cervids  other 
than  natiu-al  additions  (captive  cervids 
born  into  the  herd)  under  1  year  of  age. 

§  77.34    Official  tuberculosis  tests. 

(a)  Single  cervical  tuberculin  (SCT) 
test. 

(1)  The  SCT  test  is  the  primary  test  to 
be  used  in  individual  captive  cervids 
and  in  herds  of  unknown  tuberculous 
status.  Each  captive  cervid  that 
responds  to  the  SCT  test  must  be 
classified  as  a  suspect  until  it  is  retested 
with  either  the  CCT  test  or  the  BTB  test 
and  is  either  found  negative  for 
tuberculosis  or  is  classified  as  a  reactor; 
unless,  with  the  exception  of  a 
designated  accredited  veterinarian,  the 
testing  veterinarian  determines  that  the 
captive  cervid  should  be  classified  as  a 
reactor  based  on  its  response  to  the  SCT 
test.  A  designated  accredited 
veterinarian  must  classify  a  responding 
captive  cervid  as  a  suspect,  unless  the 
DTE  determines,  based  on 
epidemiological  evidence,  that  the 


'  The  patented  standards  for  the  BTB  test  may  be 
obtained  from  the  Texas  Veterinary  Medial  Center, 
College  of  Veterinary  Medicine,  Texas  A&M 
University,  College  Sation.  TX,  or  from  the  Deer 
Research  Laboratory,  Department  of  Microbiology, 
University  of  Otago,  P.O.  Box  56,  Dunedin,  New 
Zealand. 


captive  cervid  should  be  classified  as  a 
reactor. 

(2)  The  SCT  test  is  the  primary  test  to 
be  used  in  a^ected  herds  and  in  herds 
that  have  received  captive  cervids  from 
an  affected  herd.  When  used  with 
affected  herds  or  in  herds  that  have 
received  captive  cervids  from  an 
affected  herd,  the  SCT  test  may  only  be 
administered  by  a  veterinarian 
employed  by  the  State  in  which  the  test 
is  administered  or  employed  by  USDA. 
In  affected  herds  or  herds  that  have 
received  captive  cervids  from  an 
affected  herd,  each  captive  cervid  that 
responds  to  the  SCT  test  must  be 
classified  as  a  reactor,  unless  the  DTE 
determines  that  the  captive  cervid 
should  be  classified  as  a  suspect 
because  of  possible  exposure  to  a 
tuberculous  animal. 

(b)  Comparative  cervical  tuberculin 
(CCT)  test. 

(1)  The  CCT  test  is  a  supplemental 
test  that  may  only  be  used  for  retesting 
captive  cervids  classified  as  suspects. 
The  CCT  test  may  be  used  in  affected 
herds  only  after  the  herd  has  tested 
negative  to  at  least  two  whole  herd  SCT 
tests  and  only  with  the  prior  written 
consent  of  the  DTE.  The  CCT  test  may 
not  be  used  as  a  primary  test  for  herds 
of  unknown  tuberculous  status. 

(2)  A  captive  cervid  tested  with  the 
CCT  test  must  be  classified  as  negative 
if  it  has  a  response  to  the  bovine  PPD 
tuberculin  that  is  less  than  1  mm. 

(3)  Unless  the  testing  veterinarian 
determines  that  the  captive  cervid 
should  be  classified  as  a  reactor  because 
of  possible  exposure  to  a  tuberculous 
animal,  a  captive  cervid  tested  with  the 
CCT  test  must  be  classified  as  a  suspect 

if: 

(i)  It  has  a  response  to  the  bovine  PPD 
tuberculin  that  is  greater  than  2  mm  and 
that  is  equal  to  the  response  to  the  avian 
PPD  tuberculin;  or 

(ii)  It  has  a  response  to  the  bovine 
PPD  tuberculin  that  is  equal  to  or  greater 
than  1  mm  and  equal  to  or  less  than  2 
mm  and  that  is  equal  to  or  greater  than 
the  response  to  the  avian  PPD 
tuberculin. 

(4)  A  captive  cervid  tested  with  the 
CCT  test  must  be  classified  as  a  reactor 

if: 

(i)  It  has  a  response  to  the  bovine  PPD 
tuberculin  that  is  greater  than  2  mm  and 
that  is  at  least  0.5  mm  greater  than  the 
response  to  the  avian  PPD  tuberculin;  or 

(ii)  It  has  been  classified  as  a  suspect 
on  two  successive  CCT  tests. 

(iii)  Any  exceptions  to  reactor 
classification  imder  the  conditions  in 
paragraphs  (b)(4)(i)  and  (b)(4)(ii)  of  this 
section  must  be  justified  by  the  testing 
veterinarian  in  writing  and  have  the 
concurrence  of  the  DTE. 


(c)  Blood  tuberculosis  (BTB)  test. 

(1)  The  BTB  test  is  a  supplemental 
test  that  may  be  used  in  place  of  the 
CCT  test  for  retesting  captive  cervids 
classified  as  suspects. 

(2)  Except  as  provided  in  §  77.39(e). 
any  captive  cervid  classified  by  the 
testing  laboratory  as  "equivocal"  will  be 
classified  as  a  suspect. 

(3)  Any  captive  cervid  classified  by 
the  testing  laboratory  as  "M.  bovis 
positive"  will  be  classified  as  a  reactor. 

(4)  Any  captive  cervid  classified  by 
the  testing  laboratory  as  "avian"  or 
"negative"  will  be  considered  negative 
for  tuberculosis. 

(5)  The  owner  of  the  captive  cervid 
tested  is  responsible  for  the  cost  of  the 
BTB  test. 

§  77.35    Interstate  movement  from 
accredited  herds. 

(a)  Qualifications.  To  be  recognized  as 
an  accredited  herd: 

(1)  All  captive  cervids  in  the  herd 
eligible  for  testing  in  accordance  with 

§  77.33(f)  must  have  tested  negative  to  at 
least  three  consecutive  official 
tuberculosis  tests,  conducted  at  9-15 
month  intervals.  However,  captive 
cervids  under  1  year  of  age  that  are  not 
natural  additions  to  the  herd  do  not 
have  to  be  tested  if  they  were  bom  in 
and  originate  from  an  accredited  herd. 

(2)  The  owTier  of  the  herd  must  have 
a  document  issued  by  cooperating  State 
or  Federal  animal  health  officials  stating 
that  the  herd  has  met  the  requirements 
in  paragraph  (a)(1)  of  this  section  and  is 
classified  as  an  accredited  herd. 

fb)  Movement  allowed.  Except  as 
provided  in  §  77.23  with  regard  to 
captive  cervids  that  originate  in  an 
accredited-free  State  or  zone,  a  captive 
cervid  from  an  accredited  herd  may  be 
moved  interstate  without  further 
tuberculosis  testing  only  if  it  is 
accompanied  by  a  certificate,  as 
provided  in  §  77.32(c).  that  includes  a 
statement  that  the  captive  cervid  is  from 
an  accredited  herd.  If  a  group  of  captive 
cervids  from  an  accredited  herd  is  being 
moved  interstate  together  to  the  same 
destination,  all  captive  cervids  in  the 
group  may  be  moved  under  one 
certificate. 

(c)  Herd  additions  allowed.  No 
captive  cervid  may  be  added  to  an 
accredited  herd  except  in  accordance 
with  paragraphs  (c)(4)  and  (c)(5),  and 
either  paragraph  {c)(l),  (c)(2).  or  (c)(3)  of 
this  section,  as  follows: 

(1)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  an 
accredited  herd; 

(2)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  a  qualified 
or  monitored  herd  and  must  have  tested 
negative  to  an  official  tuberculosis  test 
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accredited  or  the  accrediting  test).  Each 
time  the  herd  is  tested  for 
reaccreditation,  it  must  be  tested  21-27 
months  from  the  anniversary  date  of  the 
accrediting  test,  not  from  the  last  date  of 
reaccreditation  (for  example,  if  a  herd  is 
accredited  on  January  1  of  a  given  year, 
the  anniversary  date  will  be  January  1 
of  every  second  year).  Accredited  herd 
status  is  valid  for  24  months  (730  days) 
from  the  anniversary  date  of  the 
accrediting  test.  If  the  herd  is  tested 
between  24  and  27  months  after  the 
anniversary  date,  its  accredited  herd 
status  will  be  suspended  for  the  interim 
between  the  anniversary  date  and  the 
reaccreditation  test.  During  the 
suspension  period,  the  herd  will  be 
considered  "unclassified"  and  captive 
cervids  may  be  moved  interstate  from 
the  herd  only  in  accordance  the 
movement  requirements  for  the  State  or 
zone  in  which  the  herd  is  located. 

§  77.36    Interstate  movement  from  qualified 
herds. 

(a)  Qualifications.  To  be  recognized  as 
a  qualified  herd: 

(1)  All  captive  cervids  in  the  herd 
eligible  for  testing  in  accordance  with 
§  77.33(f)  must  have  tested  negative  to 
one  official  tuberculosis  test  that  was 
administered  to  the  herd  within  a  7- 
month  period.  However,  captive  cervids 
under  1  year  of  age  that  are  not  natural 
additions  do  not  have  to  be  tested  if 
they  were  bom  in  and  originate  from  an 
accredited,  qualified,  or  monitored  herd. 

(2)  The  owner  of  the  herd  must  have 
a  document  issued  by  cooperating  State 
and  Federal  animal  health  officials 
stating  that  the  herd  has  met  the 
requirement  in  paragraph  (a)(1)  of  this 
section  and  is  classified  as  a  qualified 
herd. 

(b)  Movement  allowed.  Except  as 
provided  in  §  77.23  with  regard  to 
captive  cervids  that  originate  in  an 
accredited-free  State  or  zone,  a  captive 
cervid  from  a  qualified  herd  may  be 
moved  interstate  only  if: 

(1)  The  captive  cervid  is  not  known  to 
be  infected  with  or  exposed  to 
tuberculosis;  and 

(2)  The  captive  cervid  is  accompanied 
by  a  certificate,  as  provided  in 

§  77.32(c),  that  includes  a  statement  that 
the  captive  cervid  is  from  a  qualified 
herd.  Except  as  provided  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section,  the 
certificate  must  also  state  that  the 
captive  cervid  has  tested  negative  to  an 
official  tuberculosis  test  conducted 
within  90  days  prior  to  the  date  of 
movement.  If  a  group  of  captive  cervids 
from  a  qualified  herd  is  being  moved 
interstate  together  to  the  same 
destination,  all  captive  cervids  in  the 


group  may  be  moved  under  one 
certificate. 

(3)  Captive  cervids  under  1  year  of  age 
that  are  natural  additions  to  the 
qualified  herd  or  that  were  bom  in  and 
originate  from  a  classified  herd  may 
move  without  testing,  provided  that  the 
certificate  accompanying  them  states 
that  the  captive  cervids  are  natural 
additions  to  the  qualified  herd  or  were 
bom  in  and  originated  from  a  classified 
herd  and  have  not  been  exposed  to 
captive  cervids  from  an  unclassified 
herd. 

(4)  Captive  cervids  being  moved 
interstate  for  the  purpose  of  exhibition 
only  may  be  moved  without  4;esting, 
provided  they  are  returned  to  the 
premises  of  origin  no  more  than  90  days 
after  leaving  the  premises,  have  no 
contact  with  other  livestock  during 
movement  and  exhibition,  and  are 
accompanied  by  a  certificate  that 
includes  a  statement  that  the  captive 
cervid  is  from  a  qualified  herd  and  will 
otherwise  meet  the  requirements  of  this 
paragraph. 

(c)  Herd  additions  allowed.  No 
captive  cervid  may  be  added  to  a 
qualified  herd  except  in  accordance 
with  paragraph  (c)(4)  and  either 
paragraph  (c)(1),  (c)(2),  or  (c)(3)  of  this 
section,  as  follows: 

(1)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  an 
accredited  herd; 

(2)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  a  qualified 
or  monitored  herd  and  must  have  tested 
negative  to  an  official  tuberculosis  test 
conducted  within  90  days  prior  to 
movement  to  the  premises  of  the 
accredited  herd; 

(3)  If  the  captive  cervid  to  be  added 
is  not  being  moved  directly  from  a 
classified  herd,  the  captive  cervid  must 
be  isolated  from  all  other  animals  in  its 
herd  of  origin  and  must  test  negative  to 
two  official  tuberculosis  tests  prior  to 
movement.  The  isolation  must  begin  at 
the  time  of  the  first  official  tuberculosis 
test.  The  tests  must  be  conducted  at 
least  90  days  apart,  and  the  second  test 
must  be  conducted  within  90  days  prior 
to  movement  to  the  premises  of  the 
qualified  herd.  The  captive  cervid  must 
then  be  kept  in  insolation  from  all 
animals  until  it  tests  negative  to  an 
official  tuberculosis  test  conducted  at 
least  90  days  following  the  date  of 
arrival  at  the  premises  of  the  qualified 
herd.  If  a  group  of  captive  cervids  is 
being  moved  together,  the  entire  group 
must  be  isolated  from  all  other  livestock 
diu-ing  the  testing  period,  but  captive 
cervids  in  the  group  need  not  be 
isolated  from  each  other  during  that 
period.  Such  herd  additions  will  not 
receive  status  as  members  of  the 
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qualified  herd  for  purposes  of  interstate 
movement  until  they  have  tested 
negative  to  an  official  tuberculosis  test 
and  been  released  from  isolation. 

(4)  A  captive  cervid  to  be  added  must 
not  have  been  exposed  during  the  90 
days  prior  to  its  movement  to  either: 

(i)  A  captive  cervid  from  a  herd  with 
a  lower  classification  status  than  its 
own;  or 

(ii)  Any  tuberculous  livestock. 

(d)  Maintenance  of  qualified  herd 
status.  To  maintain  status  as  a  qualified 
herd,  the  herd  must  test  negative  to  an 
official  tuberculosis  test  within  9-1 5 
months  from  the  anniversary  date  of  the 
first  test  with  no  evidence  of 
tuberculosis  disclosed  (this  is  the 
qualifying  test).  Each  time  the  herd  is 
retested  for  qualified  status,  it  must  be 
tested  9-15  months  from  the 
anniversary  date  of  the  qualifying  test, 
not  from  the  last  date  of  requalification 
(for  example,  if  a  herd  is  qualified  on: 
January  1  of  a  given  year,  the 
anniversary  date  will  be  January  1  of 
each  consecutive  year).  Qualified  herd 
status  remains  in  effect  for  12  months 
(365  days)  following  the  anniversary 
date  of  the  qualifying  test.  Qualified 
herd  status  will  be  suspended  between 
the  anniversary  date  and  the 
requalifying  test,  if  the  herd  is  not  tested 
within  12  months.  During  the 
suspension  period,  the  herd  will  be 
considered  "unclassified"  and  captive 
cervids  may  be  moved  interstate  from 
the  herd  only  in  accordance  with  the 
movement  requirements  for  the  State  or 
zone  in  which  the  herd  is  located. 

§  77.37    Interstate  movement  from 
monitored  herds. 

(a)  Qualifications.  To  be  recognized  as 
a  monitored  herd: 

(1)  Identification  records  must  be 
maintained  by  the  person,  firm,  or 
corporation  responsible  for  the 
management  of  the  herd  for  as  long  as 
status  as  a  monitored  herd  is  desired. 
Such  records  must  be  maintained  on  all 
captive  cervids  in  the  herd  that  are 
slaughtered,  inspected,  and  fovmd 
negative  for  tuberculosis  at  an  approved 
slaughtering  establishment  or 
necropsied  at  an  approved  diagnostic 
laboratory.  Identification  records  may 
also  include  captive  cervids  from  the 
herd  that  tested  negative  for 
tuberculosis  in  accordance  with 
requirements  for  interstate  movement. 
No  less  than  one  half  of  the  captive 
cervids  on  which  records  are  kept  must 
be  slaughter  inspected;  and 

(2)  A  sufficient  number  of  captive 
cervids  in  the  herd  must  be  slaughter 
inspected  or  tested  for  interstate 
movement  to  ensiue  that  tuberculosis 
infection  at  a  prevalence  level  of  2 


percent  or  more  will  be  detected  with  a 
confidence  level  of  95  percent.  ^  A 
maximum  number  of  1 78  captive 
cervids  must  be  slaughter  inspected  or 
tested  for  interstate  movement  over  a  3- 
year  period  to  meet  this  requirement. 

(b)  Movement  allowed.  Except  as 
provided  in  §  77.23  with  regard  to 
captive  cervids  that  originate  in  an 
accredited-free  State  or  zone,  a  captive 
cervid  from  a  monitored  herd  may  be 
moved  interstate  only  if: 

(1)  The  captive  cervid  is  not  knovra  to 
be  infected  with  or  exposed  to 
tuberculosis;  and 

(2)  The  captive  cervid  is  accompanied 
by  a  certificate,  as  provided  in 

§  77.32(c),  that  includes  a  statement  that 
the  captive  cervid  is  from  a  monitored 
herd.  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  the  certificate  must 
also  state  that  the  captive  cervid  has 
tested  negative  to  an  official 
tuberculosis  test  conducted  within  90 
days  prior  to  the  date  of  movement.  If 
a  group  of  captive  cervids  from  a 
monitored  herd  is  being  moved 
interstate  together  to  the  same 
destination,  all  captive  cervids  in  the 
group  may  be  moved  imder  one 
certificate. 

(3)  Captive  cervids  under  1  year  of  age 
that  are  natiual  additions  to  the 
monitored  herd  or  that  were  bom  in  and 
originate  from  a  classified  herd  may 
move  without  testing,  provided  that  the 
certificate  accompanying  them  states 
that  the  captive  cervids  are  natural 
additions  to  the  monitored  herd  or  were 
bom  in  and  originated  from  a  classified 
herd  and  have  not  been  exposed  to 
captive  cervids  from  an  unclassified 
herd. 

(c)  Herd  additions  allowed.  No 
captive  cervid  may  be  added  to  a 
monitored  herd  except  in  accordance 
with  paragraph  (c)(4)  and  either 
paragraph  (c)(1),  (c)(2),  or  (c)(3)  of  this 
section,  as  follows: 

(1)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  an 
accredited  herd; 

(2)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  a  qualified 
or  monitored  herd  and  must  have  tested 
negative  to  an  official  tuberculosis  test 
conducted  within  90  days  prior  to 
movement  to  the  premises  of  the 
monitored  herd;  or 

(3)  If  the  captive  cervid  to  be  added 
is  not  being  moved  directly  from  a 
classified  herd,  the  captive  cervid  must 


2  A  chart  showing  the  number  of  captive  cervids 
that  must  be  slaughter  inspected  or  tested  for 
interstate  movement,  depending  on  the  size  of  a 
heard,  to  meet  this  requirement  may  be  obtained 
from  the  National  Animal  Health  Program  staff. 
Veterinary  Services,  APHIS,  4700  River  Road  Unit 
43,  Riverdale,  MD  20737-1231. 


be  isolated  from  all  other  animals  and 
must  test  negative  to  two  official 
tuberculosis  tests.  The  isolation  must 
begin  at  the  time  of  the  first  official 
tuberculosis  test.  The  tests  must  be 
conducted  at  least  90  days  apart,  and 
the  second  test  must  be  conducted 
within  90  days  prior  to  movement  to  the 
premises  of  the  monitored  herd.  The 
captive  cervid  must  then  be  kept  in 
isolation  from  all  animals  until  it  tests 
negative  to  an  official  tuberculosis  test 
conducted  at  least  90  days  following  the 
date  it  arrives  at  the  premises  of  the 
monitored  herd.  If  a  group  of  captive 
cervids  is  being  moved  together,  the 
entire  group  must  be  isolated  from  all 
other  animals  during  the  testing  period, 
but  captive  cervids  in  the  group  need 
not  be  isolated  from  each  other  during 
that  period.  Such  herd  additions  will 
not  receive  status  as  members  of  the 
monitored  herd  for  purposes  of 
interstate  movement  until  they  have 
tested  negative  to  an  official 
tuberculosis  test  and  been  released  from 
isolation. 

(4)  A  captive  cervid  to  be  added  must 
not  have  been  exposed  during  the  90 
days  prior  to  its  movement  to  either: 

(i)  A  captive  cervid  from  a  herd  with 
a  lower  classification  status  than  its 
own;  or 

(ii)  Any  tuberculous  livestock. 

(d)  Maintenance  of  monitored  herd 
status.  The  person,  firm,  or  corporation 
responsible  for  the  management  of  the 
herd  must  submit  an  annual  report  to 
cooperating  State  or  Federal  animal 
health  officials  prior  to  the  anniversary 
date  of  classification.  This  report  must 
give  the  nimiber  of  captive  cervids 
currently  in  the  herd;  the  number  of 
captive  cervids  from  the  herd  1  year  of 
age  and  older  identified,  slaughtered, 
and  inspected  at  an  approved 
slaughtering  establishment  or 
necropsied  at  an  approved  diagnostic 
laboratory  during  the  preceding  year; 
and  the  number  of  captive  cervids  that 
have  tested  negative  for  tuberculosis  in 
accordance  with  interstate  movement 
requirements.  The  number  of  slaughter 
inspections  or  negative  testing  captive 
cervids  reported  in  any  given  year  must 
be  at  least  25  percent  of  the  total 
number  required  over  a  3-year  period  to 
qualify  a  herd  for  monitored  herd  status. 
Diuing  each  consecutive  3-year  period, 
100  percent  of  the  qualifying  total  must 
be  reported. 

§  77.38    Interstate  movement  from  herds 
that  are  not  accredited,  qualified,  or 
monitored. 

The  Administrator  may,  with  the 
concxurence  of  the  cooperating  State 
animal  health  officials  of  the  State  of 
destination,  and  upon  request  in 
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the  first  BTB  test 
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herd  was  quarantined.  If  the  suspect  is 
classified  as  a  reactor  upon  testing,  or 
after  slaughter  inspection  or  necropsy 
and  histopathology  and/or  culture  of 
selected  tissues,  the  herd  may  be 
released  ft'om  quarantine  only  in 
accordance  with  paragraph  (b)  of  this 
section  for  herds  containing  a  reactor, 
(b)  Herds  containing  a  reactor.  The 
following  requirements  apply  to  herds 
containing  a  reactor,  except  for  herds 
that  have  received  captive  cervids  from 
an  affected  herd.  Herds  that  have 
received  captive  cervids  from  an 
affected  herd  must  be  quarantined  and 
tested  in  accordance  with  paragraph  (e) 
of  this  section. 

(1)  The  reactor.  Captive  cervids 
classified  as  reactors  must  be 
quarantined. 

(2)  The  remainder  of  the  herd.  Any 
herd  containing  reactors  must  be 
quarantined  until  the  reactors  are 
slaughtered  or  necropsied  in  accordance 
with  §  77.40  and: 

(i)  If  upon  slaughter  inspection  or 
necropsy  any  reactors  exhibit  lesions 
compatible  with  or  suggestive  of 
tuberculosis,  found  by  histopathology, 
without  the  isolation  of  M.  bovis,  the 
remainder  of  the  herd  may  be  released 
from  quarantine  in  accordance  with  the 
provisions  of  paragraph  (c)  of  this 
section. 

(ii)  If  M  bovis  is  isolated  from  any 
reactors,  the  remainder  of  the  herd  will 
be  considered  an  affected  herd,  and  will 
be  subject  to  the  provisions  for  affected 
herds  in  paragraph  (d)  of  this  section. 

(iii)  If  upon  slaughter  inspection  or 
necropsy  all  reactors  exhibit  no  gross 
lesions  (NGL)  of  tuberculosis  and  no 
evidence  of  tuberculosis  infection  is 
found  by  histopathology  and  culture  of 
M.  bovis  on  specimens  taken  from  the 
NGL  animals,  the  remainder  of  the  herd 
may  be  released  from  quarantine,  and 
captive  cervids  from  the  herd  may  be 
moved  interstate  in  accordance  with  the 
herd  classification  status  in  effect  before 
the  herd  was  quarantined  if  one  of  the 
following  conditions  is  met: 

(A)  The  remainder  of  the  herd  is  given 
a  whole  herd  test  and  is  found  negative 
for  tuberculosis. 

(B)  The  remainder  of  the  herd  is  given 
a  whole  herd  test,  and  all  reactors  to  the 
whole  herd  test  exhibit  no  gross  lesions 
(NGL)  of  tuberculosis  upon  slaughter 
inspection  or  necropsy  and  no  evidence 
of  tuberculosis  infection  is  found  by 
histopathology  or  culture  of  M.  bovis  on 
specimens  taken  from  the  NGL  animals. 

(iv)  If  no  evidence  of  tuberculosis  is 
found  in  any  reactor  upon  slaughter 
inspection  or  necropsy,  but  it  is  not 
possible  to  conduct  a  whole  herd  test  on 
the  remainder  of  the  herd,  the  herd  will 
be  evaluated,  based  on  criteria  such  as 


the  testing  history  of  the  herd  and  the 
State  history  of  tuberculosis  infection, 
by  the  DTE  to  determine  whether  the 
herd  may  be  released  from  quarantine. 

(c)  Herds  found  to  have  only  lesions 
of  tuberculosis.  A  herd  in  which  captive 
cervids  with  lesions  compatible  with  or 
suggestive  of  tuberculosis  are  found  by 
histopathology  without  the  isolation  of 
M.  bovis  may  be  released  from 
quarantine  and  return  to  the  herd 
classification  status  in  effect  before  the 
herd  was  quarantined,  with  the 
concurrence  of  the  DTE,  if  the  herd  tests 
negative  to  tuberculosis  on  a  whole  herd 
test  conducted  90  days  following  the 
removal  of  the  lesioned  captive  cervid, 
provided  the  herd  has  not  been  exposed 
to  M.  bovis  during  the  90  days.  To 
maintain  its  herd  classification  status, 
the  herd  must  test  negative  to  two 
annual  whole  herd  tests  begiiming  10- 
12  months  after  the  herd  is  released 
from  quarantine.  If  any  captive  cervids 
in  the  herd  respond  to  one  of  the  tests, 
the  herd  will  be  subject  to  the 
provisions  of  paragraph  (a)  or  (b)  of  this 
section.  If  the  herd  is  not  given  the  two 
annual  whole  herd  tests,  it  will  become 
an  unclassified  herd. 

(d)  Affected  herds.  A  herd  determined 
to  be  an  affected  herd  must  be 
quarantined  until  the  herd  has  tested 
negative  to  three  whole  herd  tests  in 
succession,  with  the  first  test  given  90 
days  or  more  after  the  last  test  yielding 

a  reactor  and  the  last  two  tests  given  at 
intervals  of  not  less  than  180  days.  If  the 
herd  tests  negative  to  the  three  whole 
herd  tests,  it  will  be  released  from 
quarantine,  but  will  be  considered  cm 
unclassified  herd,  and  captive  cervids 
may  only  be  moved  interstate  from  the 
herd  in  accordance  with  the  movement 
requfrements  for  the  State  or  zone  in 
which  the  herd  is  located.  In  addition, 
the  herd  must  be  given  five  consecutive 
annual  whole  herd  tests  after  release 
from  quarantine.  (These  five  tests  will 
count  toward  qualifying  the  herd  for 
herd  classification.)  As  an  alternative  to 
testing,  the  herd  may  be  depopulated. 

(e)  Herds  that  have  received  captive 
cervids  from  an  affected  herd.  If  a  herd 
has  received  captive  cervids  from  an 
affected  herd,  the  captive  cervids  from 
the  affected  herd  of  origin  will  be 
considered  exposed  to  tuberculosis.  The 
exposed  captive  cervids  and  the 
receiving  herd  must  be  quarantined.  The 
exposed  captive  cervids  must  be 
slaughtered,  necropsied,  or  tested  with 
the  SCT  test  by  a  veterinarian  employed 
by  the  State  in  which  the  test  is 
administered  or  employed  by  USDA. 
The  BTB  test  may  be  used 
simultaneously  with  the  SCT  test  as  an 
additional  diagnostic  test.  Any  exposed 
captive  cervid  that  responds  to  the  SCT 
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test  or  tests  "M.  bovis  positive"  or 
"equivocal"  on  the  BTB  test  must  be 
classified  as  a  reactor  and  must  be 
slaughter  inspected  or  necropsied.  Any 
exposed  captive  cervid  that  tests 
negative  to  the  SCT  test  or  tests  "avian" 
or  "negative"  on  the  BTB  test  will  be 
considered  as  part  of  the  affected  herd 
of  origin  for  pm-poses  of  testing, 
quarantine,  and  the  five  annual  whole 
herd  tests  required  for  affected  herds  in 
paragraph  (d)  of  this  section. 

(1)  If  bovine  tuberculosis  is  confirmed 
in  any  of  the  exposed  captive  cervids  by 
bacterial  isolation  of  M.  bovis,  the 
receiving  herd  will  be  classified  as  an 
affected  herd  and  will  be  subject  to  the 
provisions  for  affected  herds  in 
paragraph  (d)  of  this  section. 

(2)  If  any  of  the  exposed  captive 
cervids  are  found  to  exhibit  lesions 
compatible  with  or  suggestive  of 
tuberculosis,  found  by  histopathology, 
without  the  isolation  of  M.  bovis,  the 
receiving  herd  will  be  subject  to 
appropriate  testing  as  determined  by  the 
DTE. 

(3)  If  all  the  exposed  captive  cervids 
test  negative  for  tuberculosis,  the 
receiving  herd  will  be  released  from 
quarantine  if  it  is  given  a  whole  herd 
test  and  is  found  negative  for 
tuberculosis  and  will  return  to  the  herd 
classification  in  effect  before  the  herd 
was  quarantined.  In  addition,  the 
receiving  herd  must  be  retested  with  the 
SCT  test  1  year  after  release  from 
quarantine  in  order  for  captive  cervids 
from  the  herd  to  continue  to  be  moved 
interstate.  Supplemental  diagnostic  tests 
may  be  used  if  any  captive  cervids  in 
the  herd  show  a  response  to  the  SCT 
test. 

(f)  Source  herds.  A  herd  suspected  of 
being  the  source  of  tuberculous  captive 
cervids  based  on  a  slaughter  traceback 
investigation  must  be  quarantined  upon 
notification  (by  the  person  conducting 
the  investigation)  to  the  USDA  Area 
Veterinarian  in  Charge  for  the  State  in 
which  the  herd  resides,  and  a  herd  test 
must  be  scheduled.  If  the  herd  is 
suspected  of  being  the  source  of 
slaughter  captive  cervids  having  lesions 
of  tuberculosis,  the  herd  test  must  be 
done  by  a  veterinarian  employed  by  the 
State  in  which  the  test  is  administered 
or  employed  by  USDA. 

(1)  If  the  herd  is  identified  as  the 
source  of  captive  cervids  having  lesions 
of  tuberculosis  and  M.  bovis  has  been 
confirmed  by  bacterial  isolation  from 
the  slaughter  animal,  all  captive  cervids 
in  the  herd  that  respond  to  the  SCT  test 
must  be  classified  as  reactors.  If  none 
respond  to  the  SCT  test,  the  herd  may 
be  released  from  quarantine  and  will 
return  to  the  herd  classification  status  in 
effect  before  the  herd  was  quarantined, 


unless  the  DTE  judges  that  additional 
testing  is  appropriate  to  ensiue  the 
herd's  freedom  from  tuberculosis. 

(2)  If  the  herd  is  identified  as  th^ 
source  of  captive  cervids  that  exhibit 
lesions  compatible  with  or  suggestive  of 
tuberculosis,  foimd  by  histopathology, 
without  the  isolation  of  M.  bovis,  all 
captive  cervids  in  the  herd  that  respond 
to  the  SCT  test  must  be  classified  as 
suspects,  and  supplemental  tests  must 
be  applied. 

(3)  If  the  herd  is  not  identified  as  the 
source  herd,  the  herd  will  be  released 
from  quarantine  if  the  herd  is  given  a 
whole  herd  test  and  is  found  negative 
for  tuberculosis.  The  herd  will  then 
return  to  the  herd  classification  status  in 
effect  before  the  herd  was  quarantined. 

(g)  Newly  assembled  herds. 

(1)  A  newly  assembled  herd  will  be 
classified  as  having  the  herd  status  of 
the  herd  from  which  the  captive  cervids 
originated.  If  the  herd  is  assembled  from 
captive  cervids  from  more  than  one 
herd,  it  will  be  classified  as  having  the 
herd  status  of  the  originating  herd  with 
the  lowest  status.  A  newly  assembled 
herd  will  also  assume  the  testing 
schedule  of  the  herd  status  it  is  given. 
Captive  cervids  in  the  herd  must  have 
no  exposure  to  captive  cervids  from  a 
herd  of  lesser  status  than  the  herd  of 
origin  determining  the  status  of  the 
newly  assembled  herd  or  to  any 
tuberculous  livestock. 

(2)  A  herd  newly  assembled  on 
premises  where  a  tuberculous  herd  has 
been  depopulated  must  be  given  two 
consecutive  annual  whole  herd  tests. 
The  first  test  must  be  administered  at 
least  6  months  after  the  assembly  of  the 
new  herd.  If  the  whole  herd  tests  are  not 
conducted  within  the  indicated  time 
frame,  the  herd  will  be  quarantined.  If 
the  herd  tests  negative  to  the  two  whole 
herd  tests,  there  are  no  further 
requirements.  If  any  captive  cervid  in 
the  herd  responds  on  one  of  the  whole 
herd  tests,  the  herd  will  be  subject  to  the 
provisions  of  paragraph  (a)  or  (b)  of  this 
section.  If  the  premises  has  been  vacant 
for  more  than  1  year  preceding  the 
assembly  of  the  new  herd  on  the 
premises,  these  requirements  may  be 
waived  if  the  risk  of  tuberculosis 
transmission  to  the  newly  assembled 
herd  is  deemed  negligible  by 
cooperating  State  and  Federal  animal 
health  officials. 

§77.40    Procedures  tor  and  interstate 
movement  to  necropsy  and  slaughter. 

(a)  Procedures  for  necropsy  and 
slaughter. 

(1)  A  necropsy  must  be  performed  by 
or  under  the  supervision  of  a 
veterinarian  who  is  employed  by  USDA 
or  employed  by  the  State  in  which  the 


captive  cervid  was  classified,  and  who 
is  trained  in  tuberculosis  necropsy 
procedures. 

(2)  If,  upon  necropsy,  a  captive  cervid 
is  foimd  without  evidence  of  M.  bovis 
infection  by  histopathology  and  culture, 
the  captive  cervid  vrill  be  considered 
negative  for  tuberculosis. 

(3)  Reactors,  suspects,  and  exposed 
captive  cervids  may  be  slaughtered  only 
at  an  approved  slaughtering 
establishment,  as  defined  in  §  77.20. 

(b)  Interstate  movement  to  necropsy 
or  slaughter. 

(1)  Permit.  Any  reactor,  suspect,  or 
exposed  captive  cervid  to  be  moved 
interstate  to  necropsy  or  slaughter  must 
be  accompanied  by  a  permit  issued  by 
a  representative  of  APHIS,  a  State 
representative,  or  an  accredited 
veterinarian.  The  captive  cervid  must 
remain  on  the  premises  where  it  was 
identified  as  a  reactor,  suspect,  or 
exposed  captive  cervid  until  a  permit 
for  its  movement  is  obtained.  No 
stopover  or  diversion  from  the 
destination  listed  on  the  permit  is 
allowed.  If  a  change  in  destination 
becomes  necessary,  a  new  permit  must 
be  obtained  from  a  cooperating  State  or 
Federal  animal  health  official  or  an 
accredited  veterinarian  before  the 
interstate  movement  begins.  The  permit 
must  list: 

(i)  The  classification  of  the  captive 
cervid  (reactor,  suspect,  or  exposed); 

(ii)  The  reactor  eartag  number  or,  for 
suspects  and  exposed  captive  cervids, 
the  official  eartag  or  other  approved 
identification  niunber; 

(iii)  The  owner's  name  and  address; 

(iv)  The  origin  and  destination  of  the 
captive  cervids; 

(v)  The  number  of  captive  cervids 
covered  by  the  permit;  and 

(vi)  The  purpose  of  the  movement. 

(2)  Identification  of  reactors.  Reactors 
must  be  tagged  with  an  official  eartag 
attached  to  the  left  ear  and  bearing  a 
serial  number  and  the  inscription  "U.S. 
Reactor,"  and  either: 

(i)  Branded  with  the  letter  "T"  high 
on  the  left  hip  near  the  tailhead  and  at 
least  5  by  5  centimeters  (2  by  2  inches) 
in  size:  or 

(ii)  Permanently  identified  by  the 
letters  "TB "  tattooed  legibly  in  the  left 
ear,  sprayed  on  the  left  ear  with  yellow 
paint,  and  either  accompanied  directly 
to  necropsy  or  slaughter  by  an  APHIS  or 
State  representative  or  moved  directly  to 
necropsy  or  slaughter  in  a  vehicle 
closed  with  official  seals.  Such  official 
seals  must  be  applied  and  removed  by 
an  APHIS  representative.  State 
representative,  accredited  veterinarian, 
or  an  individual  authorized  for  this 
purpose  by  an  APHIS  representative. 
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§  77.41    Cleaning 
premises,  conveyances 

All  conveyances 
equipment,  premis  bs 
that  are  used  for 
shipping,  loading 
delivering  captive 
with  their  interstatfe 
are  determined  by 
Federal  animal 
contaminated  becalu 
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must  be  cleaned 
the  supervision  of 
or  Federal  animal 
cleaning  and  disin 
in  accordance  witli 
approved  by  the 
Federal  animal 
and  disinfection 
before  the  premise ; 
materials  may  agai 
hold,  or  in  any  wa; 
with  any  livestock, 

Done  in  Washingtcii,  DC,  this  28th  day  of 
Februan,'  2000. 

Bobby  R.  Acord, 

Acting  Administratoi  . 
Health  Inspection  Set  vice 
(PR  Doc.  00-5165  Fil 
BILUNG  CODE  3410-34-U 
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receiving,  holding, 
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disinfected  under 
he  cooperating  State 
ealth  officials.  Such 
ecting  must  be  done 
the  procedures 
cdoperating  State  or 
hej  1th  officials.  Cleaning 
m^ist  be  completed 
conveyances,  or 
be  used  to  convey, 
come  in  contact 
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Federal  Aviation 


OF  TRANSPORTATION 
Administration 


14CFRPart39 

[Docket  No.  99-ANEf56-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turfoofan  Engines 

agency:  Federal  A  dation 

Administration.  DOT. 

ACTION:  Notice  of  p  roposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Pratt  &  Whitney  JT9D  series 
turbofan  engines.  This  proposal  would 
require  initial  and  repetitive  detailed 
eddy  current  inspections  for  cracks  in 
1st  stage  high  pressure  turbine  (HPT) 
disks,  and,  if  necessary,  replacement 
with  serviceable  parts.  This  proposal  is 
prompted  by  the  finding  of  a  crack  in 
the  web  of  one  cooling  cur  hole  on  a  1st 
stage  HPT  disk.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  1st  stage  HPT  disk  cracking, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 

DATES:  Comments  must  be  received  by 
May  8,  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-ANE-56-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  0610;  telephone  860-565- 
8770,  fax  860-565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wego  Wang,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  781-238-7134, 
fax  781-238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-ANE-56-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs  ^ 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-ANE-56-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  a  report  of  a  cracked 
1st  stage  high  pressure  turbine  (HPT) 
disk  installed  on  a  Pratt  &  Whitney  (PW) 
Model  JT9D-7R4E  turbofan  engine.  The 
crack  was  found  during  a  routine 
maintenance  inspection.  The 
investigation  revealed  a  4-inch  radial 
crack  on  the  HPT  1st  stage  disk 
progressing  through  the  web  of  one 
cooling  air  hole.  The  subject  disk  was 
returned  to  PW  for  investigation.  Eddy 
current  inspection  (ECI)  and  fluorescent 
penetrant  inspection  (FPI)  of  the  disk 
revealed  axial  indications  on  the  surface 
of  one  0.313-0.323  inch  diameter 
cooling  air  hole  surface  that  progressed 
completely  through  the  web.  Further 
examination  revealed  a  severely  worked 
layer  extending  to  a  maximum  depth  of 
0.006  inch  from  the  surface  of  the  hole. 
No  other  cooling  air  hole  exhibited 
cracks.  This  condition,  if  not  corrected, 
could  result  in  1st  stage  HPT  disk 
cracking,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  IT9D-7R4-A72- 
563,  and  ASB  JT9D  A6367,  both  dated 
July  28,  1999,  that  describe  procedures 
for  detailed  ECI  of  1st  stage  HPT  disks 
for  cracks. 
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Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  initial  and  repetitive  detailed 
ECI  for  cracks  in  1st  stage  HPT  disks, 
and,  if  necessary,  replacement  with 
serviceable  parts.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  ASB  described 
previously. 

Economic  Analysis 

There  are  approximately  330  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  220 
engines  installed  on  aircraft  of  US 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4.5  work  hours  per 
engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $165,000  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  US 
operators  is  estimated  to  be  $36,359,400. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  No.  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  No.  12866;  (2)  is 
not  a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  99-ANE-56- 
AD. 

Applicability:  Pratt  &  Whitney  (PW)  JT9D- 
7R4D.  -7R4D1,  -7R4E,  -7R4E1  (AI-500).  -7, 
-7A,  -7 AH.  -7H,  -7F.  and  -20  series 
turbofan  engines,  installed  on  but  not  limited 
to  Boeing  747  and  767  series.  McDonnell 
Douglas  DC-10  series,  and  Airbus  Industrie 
A300  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  1st  stage  high  pressure  turbine 
(HPT)  disk  cracking,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

JT9D  Series 

(a)  For  PW  IT9D-7,  -7A,  -7 AH.  -7H.  -7F, 
and  -20  series  turbofan  engines,  with  1st 
stage  HPT  disks,  part  numbers  (P/Ns)  761401, 
811401,  823401,  825601.  826001,  and 
826301: 

Initial  Inspection 

(1)  Perform  the  initial  detailed  eddy 
current  inspection  (ECI)  for  cracks  in 
accordance  with  the  Accomplishment 
Instructions  of  PW  Alert  Service  Bulletin 
(ASB)  No.  JT9D  A6367.  dated  )uly  28,  1999. 

(2)  Inspect  at  the  following  compliance 
times,  depending  on  whether  parts  have  had 
prior  Huorescent  penetrant  inspections  (FPI) 
or  not. 

Initial  Compliance  Times 

No  Prior  FPI 

(3)  The  following  are  the  initial  compliance 
times  for  parts  that  have  had  no  prior  FPI: 

(i)  For  disks  with  more  than  8.000  total 
part  cycles-since-new  (CSN)  on  the  effective 
date  of  this  AD,  inspect  within  250  cycles- 


in-service  (CIS)  after  the  effective  date  of  this 
AD. 

(ii)  For  disks  with  at  least  6,000  CSN 
though  no  more  than  8,000  total  part  CSN  on 
the  effective  date  of  this  AD.  inspect  within 
1.000  CIS  after  the  effective  date  of  this  AD. 

(iii)  For  disks  with  at  least  4.000  CSN 
though  no  more  than  5.999  total  part  CSN  on 
the  effective  date  of  this  AD,  inspect  within 
2.000  CIS  after  the  effective  date  of  this  AD. 

(iv)  For  disks  with  less  than  4.000  total  part 
CSN  on  the  effective  date  of  this  AD.  inspect 
prior  to  accumulating  6,000  total  part  CSN. 

Prior  FPI  Accomplished 

(4)  The  following  are  the  initial  compliance 
times  for  parts  that  have  had  a  previous  FPI: 

(i)  For  disks  with  more  than  8.000  CIS 
since  last  FPI  on  the  effective  date  of  this  AD, 
inspect  within  250  CIS  after  the  effective  date 
of  this  AD. 

(ii)  For  disks  with  at  least  6.000  CSN 
though  no  more  than  8.000  CIS  since  last  FPI 
on  the  effective  date  of  this  AD,  inspect 
within  1.000  CIS  after  the  effective  date  of 
this  AD. 

(iii)  For  disks  with  at  least  4.000  CSN 
though  no  more  than  5.999  CIS  since  last  FPI 
on  the  effective  date  of  this  AD,  inspect 
within  2,000  CIS  after  the  effective  date  of 
this  AD. 

(iv)  For  disks  with  less  than  4.000  CIS 
since  last  FPI  on  the  effective  date  of  this  AD, 
inspect  prior  to  accumulating  6,000  CIS  since 
last  FPI  on  the  effective  date  of  this  AD. 

Repetitive  Inspections 

(5)  Thereafter,  perform  detailed  ECI  for 
cracks: 

(i)  At  intervals  not  to  exceed  6,000  CIS 
since  last  ECI. 

(ii)  Inspect  in  accordance  with  the 
Accomplishment  Instructions  of  PW  ASB  No. 
rr9D  A6367.  dated  )uly  28,  1999. 

Cracked  Disks 

(6)  Prior  to  further  flight,  replace  cracked 
disks  with  serviceable  parts. 

JT9D-7R4  Series 

(b)  For  PW  n"9D-7R4D.  -7R4D1,  -7R4E, 
and  -7R4E1  (AI-500)  series  turbofan  engines, 
with  1st  stage  HPT  disks,  P/N  825601: 

Initial  Inspection 

(1)  Perform  the  initial  detailed  ECI  for 
cracks  in  accordance  with  the 
Accomplishment  Instructions  of  PW  ASB  No. 
JT9D-7R4-A72-563.  dated  July  28.  1999. 

(2)  Inspect  at  the  following  compliance 
times,  depending  on  whether  parts  have  had 
prior  FPI  or  not. 

Initial  Compliance  Times 

No  Prior  FPI 

(3)  The  following  are  the  initial  compliance 
times  for  parts  that  have  had  no  prior  FPI: 

(i)  For  disks  with  more  than  10.000  total 
part  CSN  on  the  effective  date  of  this  AD. 
inspect  within  250  CIS  after  the  effective  date 
of  this  AD. 

(ii)  For  disks  with  at  least  8.000  CSN 
though  no  more  than  10,000  total  part  CSN 
on  the  effective  date  of  this  AD,  inspect 
within  1.000  CIS  after  the  effective  date  of 
this  AD. 
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Prior  FPI  Accomplis  led 

(4). The  following 
times  for  parts  that 
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Repetitive  Inspectioi  s 

(5)  Thereafter,  pe 
cracks: 
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Cracked  Disks 

(6)  Prior  to  further 
disks  with  serviceabl ! 


Alternative  Methods 


(c)  An  alternative 
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Ferry  Flights 

(d)  Special  flight  p^mits 
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Federal  Aviation  Regi  il 
and  21.199)  to  operat 
location  where  the  in 
of  this  AD  can  be  acci 


may  be  issued  in 
.197  and  21.199  of  the 

ations  (14  CFR  21.197 

the  aircraft  to  a 
pection  requirements 
mplished. 

,  Massachusetts,  on 


Issued  in  Burlingto  i 
February  23,  2000. 

David  A.  Downey, 

Assistant  Manager,  EAgine 
Directorate  Aircraft  C  ^rtifi 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-ANE-10-AD] 
RIN2120-AA64 

Airworttiiness  Directives;  Honeywell 
International  Inc.  TFE731-2,  -3,  -4,  and 
-5  Series  Turtiofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Honeywell  International, 
Inc.(formerly  AlliedSignal  Inc.  and 
Garret  Turbine  Engine  Company)  high 
pressure  compressor  (HPC)  impellers 
installed  on  TFE731-2,  -3,  -4,  and  -5 
series  turbofan  engines.  That  proposal 
would  have  required  replacing  the  HPC 
impeller  with  a  serviceable  impeller  that 
has  been  eddy-ciurent  inspected  or  with 
a  serviceable  impeller  of  certain  part 
numbers  as  a  terminating  action.  That 
proposal  was  prompted  by  an  incident 
of  an  uncontained  impeller  failure  due 
to  cracking  in  the  seal  relief  area  of  the 
HPC  impeller.  This  action  revises  the 
proposed  rule  by  eliminating  the 
terminating  action  and  adding  those 
impeller  PN's  to  the  suspect  impeller 
population.  This  action  would  also 
clarify  certain  portions  of  the  proposed 
AD  based  on  comments  that  were 
received  from  the  public.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  HPC  impeller 
failure  due  to  fatigue  cracking. 
DATES:  Comments  must  be  received  by 
May  8.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-ANE- 
10-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Honeywell  Engines  and  Systems 
(formerly  AlliedSignal)  Technical 
Publications  and  Distribution,  M/S 


2101-201.  P.O,  Box  52170,  Phoenix,  AZ 
85072-2170;  telephone 

(602)  365-2493  (General  Aviation), 
(602)  365-5535  (Commercial),  fax  (602) 
365-5577  (General  Aviation),  (602)  365- 
2832  (Commercial).  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  562-627-5246, 
fax  562-627-5210. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-ANE-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-ANE-lO-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
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part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  Honeywell 
International  Inc.  (formerly  AlliedSignal 
Inc.  and  Garrett  Turbine  Engine 
Company)  high  pressure  compressor 
(HPC)  impellers  installed  on  TFE731-2, 
-3,-4,  and  -5  series  turbofan  engines, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  July  28,  1999  (64  FR  40789). 
That  NPRM  would  have  required 
replacing  the  HPC  impeller  with  a 
serviceable  impeller,  which  has  been 
eddy-current  inspected,  at  the  next  core 
zone  inspection  (CZI)  or  at  the  next 
access  to  the  HPC  module,  and 
repetitive  inspections  at  each 
subsequent  CZI  or  each  subsequent 
access  to  the  HPC  impeller  for  cause  if 
the  impeller  has  more  than  1 ,000  cycles 
since  the  last  eddy  current  inspection 
(ECI).  That  NPRM  was  prompted  by  a 
Federal  Aviation  Administration  (FAA) 
determination  that  on  May  10, 1998,  a 
high  pressure  compressor  (HPC) 
impeller,  part  number  (P/N)  3073394-1, 
separated  and  exited  from  a  TFE731- 
3R-1D  turbofan  engine.  This  impeller 
had  accumulated  9,080  engine  cycles 
since  new  (CSN)  and  5,829  engine 
cycles  since  rework  of  the  seal  relief 
area  in  November,  1982,  performed  in 
accordemce  with  Garrett  Turbine  Engine 
Company  Service  Bulletin  (SB)  TFE731- 
72-3239  RWK.  Fractiure  analysis 
revealed  a  subsurface  primary  origin  in 
the  area  of  the  seal  relief  and  that  the 
crack  propagated  through  the  bore  for 
about  1.0  inch.  No  melt  or  forging 
related  discrepancies  were  found  at  the 
fatigue  origin;  however,  localized  alpha 
grain  colonies  with  an  unfavorable 
fracture  plane  orientation  were  present. 
Recent  low-temperatiu-e  fatigue  testing 
with  a  sustained  peak  hold  time  (dwell) 
at  higher  than  engine-operating  stresses 
indicate  that  normal  cyclic  fatigue  lives 
may  be  influenced  by  dwell  times  and 
an  unfavorable  titanixun  macrostructure. 
The  FAA  has  determined  that  low-cycle 
fatigue  (LCF)  cracking  in  high  stressed 
areas  of  the  HPC  impeller  may  lead  to 
an  uncontained  impeller  separation. 
That  condition,  if  not  corrected,  could 
result  in  an  HPC  impeller  failure  due  to 
fatigue  cracking. 

Changes  to  This  NPRM 

Since  that  NPRM  was  published  in 
the  Federal  Register,  the  FAA  has 
received  a  number  of  comments  that 
change  the  requirements  of  the  original 
NPRM  and  the  population  of  applicable 
HPC  impellers  was  increased.  The 
natiu-e  and  extent  of  those  changes  were 
such  that  FAA  has  determined  that  a 
supplemental  NPRM  (SNPRM)  should 
be  issued. 


Manufacturer's  Service  Information 


The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Inc.  Alert  Service  Bulletin  (ASB) 
TFE731-A72-3641.  dated  November  24, 
1998,  that  describes  procedures  for 
removing,  inspecting,  and.  if  necessary, 
replacing  HPC  impellers,  P/N's 
3073393-1, 3073394-1.  3073433-1, 
3073434-1  with  serviceable  impellers. 
The  FAA  has  subsequently  reviewed 
and  approved  ASB  TFE731-A72-3641, 
Revision  1,  dated  October  20, 1999,  that 
adds  P/N's  3073398-All  (where  All 
denotes  all  dash  numbers),  3073435- 
All,  and  3075171-All. 

Proposed  Requirements  of  This  AD 

Since  em  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  the  HPC  impeller  due 
to  fatigue  cracks.  This  AD  requires 
removing  and  inspecting  the  HPC 
impeller,  and  if  necessary,  replacing  the 
HPC  impeller  with  a  serviceable 
impeller.  The  removal  and  inspection 
will  be  conducted  at  the  next  CZI  or  at 
the  next  access  to  the  HPC  module,  and 
repetitive  inspections  at  each 
subsequent  CZI  or  each  subsequent 
access  to  the  HPC  module  if  the 
impeller  has  more  than  1 ,000  cycles 
since  the  last  ECI.  These  removals, 
inspections,  and  replacements  must  be 
done  in  accordance  with  the  ASB 
described  previously. 

Comments  About  the  Original  NPRM 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  the  following  four 
comments: 

Request  To  Eliminate  the  Terminating 
Action  Paragraph 

The  manufacturer  comments  that 
paragraph  (d)  of  the  proposal  should  be 
deleted  and  recommends  adding  those 
HPC  impellers  identified  as  constituting 
terminating  action  to  the  applicability  of 
the  AD.  During  further  investigation,  all 
HPC  impeller  designs  were  found  to  be 
at  risk  of  fatigue  cracking  from  the  same 
cause,  and,  therefore,  warrant  the 
proposed  ECI.  The  FAA  agrees. 
Paragraph  (d)  has  been  deleted  from  this 
supplemental  NPRM  (SNPRM)  and  HPC 
impellers  P/N's  3073398-All,  3073435- 
All,  and  3075171-All  have  been  added 
to  the  applicability  of  the  AD.  At 
present,  therefore,  the  proposal  does  not 
offer  any  terminating  action  to  the 
required  inspections.  The  FAA  may 
imdertake  further  rulemaking  to 
terminate  the  ECI  requirement. 


Replace  vs.  Inspect 

The  manufacturer  also  requests  that 
proposed  paragraphs  (a)  and  (b)  be 
reworded  to  state  that  operators  must 
inspect  the  HPC  impellers  rather  than 
replace  the  HPC  impellers.  The 
manufacturer  believes  that  the  use  of  the 
word  replace  may  imply  that  operators 
must  replace  the  HPC  impeller  with  a 
new  impeller  at  each  time  an  inspection 
is  required.  The  FAA  agrees  in  part.  As 
stated  in  the  NPRM,  only  Honeywell 
International  or  persons  trained  by 
Honeywell  International  are  properly 
equipped  and  qualified  to  perform  this 
specialized  ECI.  The  Service  Bulletin 
directs  operators  to  remove  the  HPC 
impeller  and  ship  the  impeller  to  a 
facility  that  can  perform  the  inspection. 

Using  the  words  remove  and  inspect 
more  accurately  describe  the  actions  the 
FAA  is  requiring  of  operators.  The  FAA 
has  added  a  provision  to  both 
paragraphs  (a)  and  (b),  however,  that 
operators  must  remove  and  inspect,  and 
if  necessary  replace,  applicable  HPC 
impellers  with  "serviceable"  impellers, 
and  added  a  new  paragraph  (d)  that 
defines  "serviceable"  as  an  impeller 
which  complies  with  all  applicable 
visual,  dimensional,  and  fluorescent 
penetrant  inspections  requirements  for 
the  level  of  maintenance  being 
accomplished,  as  contained  in  the 
Heavy  Maintenance  Manual  and  is 
either  an  impeller  with  fewer  than  1000 
engine  operation  cycles  since  new  or  an 
impeller  with  less  than  1000  engine 
operation  cycles  since  last  ECI. 


Request  To  Change  Note  2  of  the  NPRM 

The  manufacturer  suggests  that  the 
words  "Introduction  of  should  be 
deleted  from  proposed  Note  2  following 
proposed  paragraph  (d).  The  FAA  has 
already  deleted  paragraph  (d)  in 
response  to  the  manufacturer's  earlier 
comment,  and  therefore  Note  2  has  also 
been  deleted  in  its  entirety. 

Request  To  Change  the  Unsafe 
Condition  Statement 

The  manufacturer  believes  that  the 
unsafe  condition  statements  in  the 
preamble  and  text  of  the  NPRM  that 
describes  the  intent  of  the  AD  should  be 
changed.  The  commenter  states  that  the 
AD  does  not  prevent  fatigue  cracking  of 
the  HPC  impeller,  but  rather  is  intended 
to  detect  fatigue  cracking  of  the 
impeller.  The  FAA  agrees  in  part.  The 
imsafe  condition  identified  as  the 
underlying  justification  for  this  AD  is 
failure  of  die  HPC  impeller  due  to 
fatigue  cracking.  The  actions  required 
by  die  AD  are  not  intended  to  prevent 
the  HPC  from  cracking,  but  to  prevent 
the  HPC  impeller  from  failing,  which 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Honeywell  International  Inc.  TFE731-2,  -3, 
-4,  and  -5  Series  Turfoofan  Engines: 

Docket  No.  99-ANE-lO-AD. 
Applicability:  Honeywell  International  Inc. 
(formerly  AlliedSignal  Inc.  and  Garrett 
Turbine  Engine  Company)  TFE731-2,  -3,  —4, 
and  -5  series  turbofan  engines  with  high 
pressure  compressor  (HPC)  impeller  part 
numbers  (P/N's)  3073393-1,  3073394-1, 
3073433-1.  3073434-1.  3073398-All  (where 
All  denotes  all  dash  numbers),  3073435-All, 
and  3075171-All,  installed  on,  but  not 
limited  to,  Avions  Marcel  Dassault — Breguet 
Aviation  (AMD/BA)  Falcon  10,  Dassault 
Aviation  Mystere — Falcon  50,  and  900  series 
airplanes;  Dassault  Aviation  Mystere — Falcon 
20  series  airplanes,  Learjet  Inc.  Models  31, 
35,  36,  and  55  series  airplanes;  Lockheed- 
Georgia  Corporation  1329-23  and  -25  series 
airplanes;  Israel  Aircraft  Industries  Ltd.  1124 
series  and  1125  Westwind  series  airplanes: 
Cessna  Aircraft  Co.  Model  650  Citation  UI, 
VI,  and  VII  series  airplanes;  Raytheon 
Aircraft  Co.  HS-125  series  airplanes;  and 
Sabreliner  Corporation  NA-265-65  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  edtemative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  high  pressure 
compressor  impeller  due  to  fatigue  cracking, 
accomplish  the  following: 

(a)  Remove  and  Inspect  the  applicable  HPC 
impeller  in  accordance  with  Section  2. A.  of 
the  Accomplishment  Instructions  of 
AlliedSignal  Inc.  Alert  Service  Bulletin 
(ASB)  TFE731-A72-3641,  Revision  1,  dated 
October  20.  1999,  or  ASB  TFE731-A72-3641 
dated  November  24,  1998,  and  if  necessary, 
replace  the  impeller  with  a  serviceable 
impeller,  at  the  earlier  of  the  following: 

(1)  At  the  next  core  zone  inspection  (CZI) 
after  the  effective  date  of  this  AD,  or 


(2)  At  the  next  access  to  the  HPC  module 
after  the  effective  date  of  this  AD. 

(b)  Thereafter,  remove  and  inspect  the 
applicable  HPC  impeller  in  accordance  with 
Section  2.  A.  of  the  Accomplishment 
InsUiictions  of  ASB  TFE731— A72-3641 
dated  November  24,  1998,  or  ASB  TFE731- 
A72-3641,  Revision  1,  dated  October  20, 
1999,  and  if  necessary,  replace  the  impeller 
with  a  serviceable  impeller,  whenever  either 
of  the  following  conditions  are  met: 

(1)  At  every  CZI,  or 

(2)  At  access  to  the  HPC  module  if  the 
impeller  has  accumulated  more  than  1,000 
cycles  since  the  last  Eddy  Current  Inspection 
(ECI). 

(c)  This  AD  defines  access  to  the  HPC 
module  as  whenever  the  low  pressure 
compressor  case  is  removed  from  the 
compressor  interstage  diffuser. 

(d)  For  the  purposes  of  this  AD,  a 
serviceable  impeller  is  defined  as  an  impeller 
which  complies  with  all  applicable  visual, 
dimensional,  and  fluorescent  penetrant 
inspections  requirements  for  the  level  of 
maintenance  being  accomplisheti,  as 
contained  in  the  Heavy  Maintenance  Manual 
and  is  either  an  impeller  with  fewer  than 
1000  engine  operation  cycles  since  new  or  an 
impeller  with  less  than  1000  engine 
operation  cycles  since  last  ECI. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO).  Operators  shall  submit  their 
request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  LAACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
March  1,  2000. 
Diane  S.  Romanosky, 
Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-5460  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  4910-13-U 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  307 

Request  for  Comments  Concerning 
Regulations  Implementing  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  of  1986 

agency:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

summary:  The  Federal  Trade 
Commission  (the  "Commission")  is 
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requesting  public  comment  on  its 
regulations  ("smokeless  tobacco 
regulations"  or  "the  regulations") 
implementing  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986  ("Smokeless  Tobacco  Act"). 
The  regulations  set  forth  the  manner  in 
which  smokeless  tobacco 
manufacturers,  importers,  and  packagers 
must  display  and  rotate  the  three  health 
warnings  mandated  by  the  Smokeless 
Tobacco  Act.  As  part  of  its  systematic 
review  of  all  ciuxent  Commission 
regulations  and  guides,  the  Commission 
is  requesting  comments  about  the 
overall  costs  and  benefits  of  the 
regulations  and  their  overall  regulatory 
and  economic  impact.  The  Commission 
is  also  requesting  comment  on  whether 
the  regulations  adequately  implement 
the  format  and  display  requirements  of 
the  Smokeless  Tobacco  Act  and  for 
comment  on  several  other  issues 
relating  to  specific  provisions  of  the 
regulations.  All  interested  parties  are 
hereby  given  notice  of  the  opportunity 
to  submit  written  data,  views  and 
arguments  concerning  the  rule. 
DATES:  Comments  must  be  submitted  on 
or  before  April  24,  2000. 
ADDRESSES:  Written  comments  should 
be  identified  as  "16  CFR  Part  307"  and 
sent  to  the  Secretary,  Federal  Trade 
Commission,  Room  H-159,  600 
Pennsylvania  Avenue,  N«W., 
Washington  DC  20680.  The  Commission 
requests  that  the  original  comment  be 
filed  with  five  copies,  if  feasible.  The 
Commission  also  requests,  if  possible, 
that  the  comments  be  submitted  in 
electronic  form  on  a  computer  disc. 
(Programs  based  on  DOS  or  Windows 
are  preferred.  Files  from  other  operating 
system  should  be  submitted  in  ASCII 
test  format.)  The  disc  label  should 
identify  the  commenter's  name  and  the 
name  and  version  of  the  word 
processing  program  used  to  create  the 
dociunent. 

Alternatively,  the  Commission  will 
accept  comments  submitted  to  the 
following  E-Mail  address: 
"SMOKELESS@ftc.gov". 

All  comments  will  be  placed  on  the 
public  record  and  will  be  available  for 
public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5 
U.S.C.  §  552,  and  the  Commission's 
Rules  of  Practice,  16  CFR  4.11,  during 
normal  business  days  from  8:30  a.m.  to 
5:00  p.m.,  at  the  Public  Reference  Room. 
Room  H-130,  Federal  Trade 
Commission,  600  Peimsylvania  Avenue, 
NW,  Washington  DC  20580.  In  addition, 
comment  will  be  placed  on  the  Internet 
at  the  FTC  web  site:  http://www.ftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  Rosso  (202)  326-3076, 


Division  of  Advertising  Practices, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Washington.  DC 
20580,  E-Mail  (for  questions  or 
information  only):  rrosso@ftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
current  request  for  comments  on  the 
smokeless  tobacco  regulations  is  part  of 
the  Commission's  regulatory  review 
program,  which  has  been  implemented 
to  review  regulations  and  guides 
periodically.  The  regulatory  review 
program  seeks  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
.  warrant  modification  or  rescission. 
Simultaneous  with  the  regulatory 
review,  the  Commission  is  also  seeking 
public  comments  on  whether  the 
regulations  adequately  implement  the 
format  and  display  requirements  of  the 
Smokeless  Tobacco  Act  and  for 
comment  on  several  other  issues 
relating  to  specific  provisions  of  the 
regulations. 

A.  Background  Information 

The  Smokeless  Tobacco  Act  was 
promulgated  by  Congress  on  February 
27,  1986.  The  Act  requires 
manufactiu^rs,  importers  and  packagers 
of  smokeless  tobacco  products  to 
display  on  a  rotating  basis  one  of  the 
following  healthy  warning  labels  on 
product  packages  and  in  most 
advertisements: 
WARNING:  THIS  PRODUCT  MAY 

CAUSE  MOUTH  CANCER 
WARNING:  THIS  PRODUCT  MAY 

CAUSE  GUM  DISEASE  AND  TOOTH 

LOSS 
WARNING:  THIS  PRODUCT  IS  NOT  A 

SAFE  ALTERNATIVE  TO 

CIGARETTES 
For  packaging,  the  Act  directs  that  these 
health  warnings  appear  in  a 
conspicuous  and  prominent  place  on 
the  package  and  in  a  conspicuous 
format  that  is  in  conspicuous  and 
legible  type  in  contrast  with  all  other 
printed  material.  For  advertising,  the 
Act  directs  that  the  warnings  be 
displayed  in  a  circle-and-arrow  format 
in  a  conspicuous  and  prominent  place 
and  in  conspicuous,  legible  type  in 
contrast  to  all  other  printed  materials. 

The  Act  also  directs  the  Commission 
to  issue  implementing  regulations 
governing  the  format  and  display  of  the 
statutory  health  warnings  on  packaging 
and  in  most  advertising  for  smokeless 
tobacco  products. 

On  November  4.  1986,  the 
Commission  promulgated  regulations 
specifying  requirements  as  to  the  size. 


color,  typeface,  placement  and  rotation 
of  those  warnings,  51  FR  40015.  For  the 
most  part,  these  provisions  are  set  out 
as  safe  harbor  provisions  that  state 
formats  or  displays  that  will  be  deemed 
to  be  in  conformance  with  the 
Smokeless  Tobacco  Act  rather  than  in 
terms  of  displays  or  formats  that  are 
required  to  conform.  The  Commission's 
regulations  require  manufacturers, 
importers  and  packagers  to  submit  to 
the  Commission  for  approval  their  plans 
for  complying  with  the  requirements  for 
the  display  and  periodic  rotation  of  the 
three  warnings. 

The  Commission  amended  its 
smokeless  tobacco  regulations  on  March 
20, 1991,  56  FR  11662.'  The  1991 
amendments  added  a  requirement  for 
display  of  the  warnings  on  "utilitarian 
items,"  that  is  items  other  than 
smokeless  tobacco  that  are  sold  or  given 
to  consumers  for  their  personal  use  that 
display  the  name,  logo,  or  selling 
message  of  any  smokeless  tobacco 
product.2 

B.  Issues  for  Comment 

The  Commission  is  currently 
conducting  a  periodic  review  of  the 
smokeless  tobacco  regidations  as  part  of 
its  periodic  review  of  all  cvurent 
Commission  rules  and  guides. 
Accordingly,  the  Commission  is 
requesting  comments  about  the  overall 
costs  and  benefits  of  the  regidations  and 
their  overall  regulatory  and  economic 
impact. 

In  addition,  the  Commission  is 
seeking  public  comment  on  the 
adequacy  of  the  smokeless  tobacco 
regulations  in  implementing  the  format 
and  display  provisions  of  the  Smokeless 
Tobacco  Act. 

1.  Effectiveness  of  the  Warning 
Requirements 

For  labels,  the  regulations  currently 
require  that  the  warnings  be  displayed 
in  a  conspicuous  and  prominent  place 
on  the  label  and  provide  examples  of 


'  The  sections  of  the  regulations  that  deal  with 
technical  requirements  for  rotation  of  the  warnings 
also  were  amended  several  times,  including  on 
Ianuar>'  15,  1993.  58  FR  4874.  and  on  August  30, 
1996,61  FR  45886. 

In  addition,  the  Commission  currently  has 
pending  a  rulemaking  to  determine  whether  it 
should  amend  its  regulations  to  require  rotational 
health  warnings  on  sponsored  racing  vehicles  and 
other  event-related  objects  that  display  the  brand 
name,  logo  or  selling  message  of  smokeless  tobacco 
products.  That  rulemaking  is  on  hold  while 
Commission  staff  evaluate  regulatory  and  industry 
changes  that  have  taken  place  since  this  proceeding 
commenced. 

•^  The  regulations  as  originally  promulgated  by  the 
Commission  contained  an  exemption  for  utilitarian 
items.  Subsequent  litigation  required  the 
Commission  to  delete  the  exemption.  Public  Citizen 
V.  FTC.  688  F.  Supp.  667  (D.D.C.  1988).  afTd.  869 
F.2d  (D.C.  Cir.  1989). 
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places  on  the  labe 
smokeless  tobaccc 
deemed  to  be 

prominent.  For  ad  i^ertising 
regulations  cnrren  tly 
statutorily  mandal  ed 
warnings  be  in  coi  ispicuous 
type  in  contrast 
material  and  must 
letters  in  a  circle-c  nd 
regulations  provid  b 
formats  that  will 
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con<  picuous 


w  th 


he 


'  requireme  nts. 


The  Commissioi  i 
public  comment 
the  existing  regula  t 
statutory  format 
requirements.  In  ^ 
Commission  woul  1 
comment  on  any 
studies  or  other  ( 
effectiveness  of  th 
requirements. 

2.  Enforceability  Oj 
Requirements 


is  interested  in 
the  effectiveness  of 
ions  in  meeting  the 
display 
p^icular,  the 

like  to  receive 
c^nsiuner  research, 
bearing  on  the 
warning 


ai[d 


data 


Many  of  the  subitantive 
the  regulations  are 
safe  harbors,  or  displays 
deemed  to  be  in 
Smokeless  Tobacc ) 
specific  mandator] 
Commission  is 
on  whether  this 
sufficiently  enforceable 
the  Commission  is 
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comment  as  to 
approach  should 
so,  the  costs  and 
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3.  Smokeless  Toba  :co  Dispensers 


lay 


Under  the  regula  t 
drafted,  rectangula  r 
individual  package 
tobacco  can  displ 
on  any  side  of  its 
that  the  dispenser 
entirety  and  the 
printed  or  graphic 
the  package  where 
307.6(a).  It  has  rec0n 
Commission's 
provision  is  being 
placement  of  the 
back  of  dispensers 
displays  for  the 
packages  of 
In  this  location,  th« 
visible  to  the 

Accordingly,  the 
seeking  comment 
provision  of  the 
revised  to  provide 
individual  smokeless 
that  can  be  used  as 
the  label  warning 
display  panel. 


1  attei  ition 


ret  lil 
smokel  ess 


:a5 


Re? 
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4.  Can  Rolls 

Section  307.6(b)  of  the  regulations 
currently  provides  that  can  rolls 
wrapped  for  sale  as  a  single  unit  display 
a  warning  in  12-point  type  if  the 
warnings  on  the  individual  cans  in  the 
roll  are  not  completely  visible.  The 
warnings  on  the  individual  cans 
typically  would  be  in  7V2  point  type 
under  the  current  regulations.  One 
manufacturer  has  taken  the  position  that 
the  larger  12-point  type  requirement 
does  not  apply  to  can  rolls  consisting  of 
only  two  cans.  The  Commission  is 
interested  in  public  comment  on 
whether  this  provision  should  be 
amended  to  make  it  clear  that  the 
provision  for  a  larger  warning  applies  to 
any  can  roll  consisting  of  two  or  more 
cans  that  are  wrapped  for  sale  as  one 
unit  if  the  warnings  on  the  individual 
cans  are  not  completely  visible. 

C.  Request  for  Comments 

At  this  time,  the  Commission  is 
seeking  comment  on  various  aspects  of 
the  smokeless  tobacco  regulations  in 
conjunction  with  its  regulatory  review. 
Without  limiting  the  scope  of  issues  it 
is  seeking  conunent  on,  the  Commission 
is  particularly  interested  in  receiving 
comments  on  the  questions  that  follow. 
Where  conunenters  advocate  changes  to 
the  regulations,  please  be  specific  in 
describing  suggested  changes.  With 
respect  to  suggested  changes  to  the 
regulations,  please  describe  any 
potential  costs  and  benefits  such 
changes  might  have  on  industry  and 
consumers.  The  Commission  would  also 
be  interested  in  commenters  providing 
any  consumer  research,  studies  or  data 
that  exist  on  issues  raised  in  the 
questions. 

1 .  Is  there  a  continuing  need  for  the 
regulations  as  currently  promulgated? 

(a)  Since  the  regulations  were  issued, 
have  changes  in  technology,  industry 
structure  or  economic  conditions 
affected  the  need  for  or  effectiveness  of 
the  regulations? 

(b)  Do  the  regulations  include 
provisions  that  are  unnecessary? 

(c)  What  are  the  aggregate  costs  or 
benefits  of  the  regulations? 

(d)  Have  the  costs  or  benefits  of  the 
regulations  dissipated  over  time? 

2.  What  effect,  if  any,  have  the 
regulations  had  on  smokeless  tobacco 
purchasers,  potential  purchasers  or  the 
general  public? 

(a)  What  benefits  have  the  regulations 
provided  to  smokeless  tobacco 
purchasers,  potential  purchasers  or  the 
general  public? 

(b)  What  economic  or  other  costs  have 
the  regulations  imposed  on  smokeless 
tobacco  purchasers,  potential 
purchasers  or  the  general  public? 


(c)  What  changes,  if  any,  should  be 
made  to  the  regulations  to  increase  the 
benefits  to  smokeless  tobacco 
purchasers,  potential  purchasers  or  the 
general  public? 

(d)  How  would  these  changes  affect 
the  compliance  costs  the  regulations 
impose  on  industry? 

3.  What  impact,  if  any,  have  the 
regulations  had  on  firms  that  must 
comply  with  it? 

(a)  What  economic  or  other  costs  have 
the  regulations  imposed  on  industry  or 
individual  firms? 

(b)  What  benefits  have  the  regulations 
provided  to  the  industry  or  to 
individual  firms? 

(c)  What  changes,  if  any,  should  be 
made  to  the  regulations  to  minimize  any 
burden  or  cost  imposed  on  industry  or 
individual  firms? 

(d)  How  would  the  changes  affect  the 
benefits  provided  by  the  regulations  to 
smokeless  tobacco  purchasers,  potential 
purchasers,  the  general  public  or 
industry? 

4.  Do  the  regulations  overlap  or 
conflict  with  any  federal,  state  or  local 
laws  or  regulations? 

5.  What  significant  biu-dens  or  costs, 
including  costs  of  compliance,  have  the 
regulations  imposed  on  small  firms 
subject  to  their  requirements? 

(a)  How  do  these  burdens  or  costs 
differ  from  those  imposed  on  larger 
firms  subject  ta  the  regulations' 
requirements? 

(b)  What  changes,  if  any,  should  be 
made  to  the  regulations  to  reduce  the 
burdens  or  costs  imposed  on  small 
firms? 

(c)  How  would  these  changes  affect 
the  benefits  of  the  regulations? 

(d)  Would  such  changes  adversely 
affect  the  competitive  position  of  larger 
firms? 

Section  307.6    Requirements  for 
Disclosure  on  the  Label 

6.  If  the  regulations  are  retained,  are 
the  size,  color,  typeface,  or  placement 
requirements  sufficiently  conspicuous 
and  prominent  within  the  meaning  of 
section  3(b)(1)  of  the  Smokeless  Tobacco 
Act,  15  use  4402(b)(1)?  What  evidence 
is  there  to  show  that  the  existing  label 
disclosure  requirements  are  or  are  not 
conspicuous  or  prominent  or  otherwise 
effective  or  ineffective? 

Sections  307.7,  307.8  and  307.9 
Requirements  for  Disclosure  in 
Advertising 

7.  If  the  regulations  are  retained,  are 
the  size,  color,  typeface,  or  placement 
requirements  sufficiently  conspicuous 
and  prominent  within  the  meaning  of 
section  3(b)(2)  of  the  Smokeless  Tobacco 
Act,  15  use  4402(b)(2)?  What  evidence 
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is  there  to  show  that  the  existing 
advertising  disclosure  requirements  are 
or  are  not  conspicuous  or  prominent  or 
otherwise  effective  or  ineffective? 

Enforceability  of  the  Regulations 

8.  Many  of  the  substantive  provisions 
of  the  regulations  are  stated  in  terms  of 
safe  harbors,  or  displays  that  will  be 
deemed  to  be  in  conformance  with  the 
Smokeless  Tobacco  Act,  rather  than  as 
specific  mandatory  requirements.  Are 
the  regulations  in  this  form  sufficiently 
enforceable?  Does  this  make  it  more 
difficult  to  prove  that  displays  that  do 
not  conform  to  the  safe  harbors  are  not 
sufficiently  conspicuous  to  conform  to 
the  requirements  of  the  Smokeless 
Tobacco  Act?  Should  the  safe  harbor 
approach  be  abandoned? 

Smokeless  Tobacco  Dispensers 

9.  Should  the  regulations  be  revised  to 
provide  that  any  dispenser  of  individual 
smokeless  tobacco  packages  that  can  be 
used  as  a  retail  display  carry  the 
advertising  warning  on  its  principd 
display  panel? 

Can  Rolls 

10.  Should  the  regulations  be 
amended  to  provide  that  a  can  roll  of 
individucil  smokeless  tobacco  packages 
can  consist  of  as  few  as  two  cans? 

1 1 .  Are  there  any  other  provisions  of 
the  regulations  that  need  to  be 
amended?  If  so,  which  provisions 
require  change  and  how  should  they  be 
changed? 

12.  What  is  the  likely  effect  of  any 
changes  in  the  regulations  suggested  in 
response  to  questions  6  through  1 1  on 
costs,  profitability,  competitiveness,  or 
employment  in  small  business  entities? 

13.  The  Smokeless  Tobacco  Act 
requires  that  smokeless  tobacco 
companies  submit  plans  to  the 
Commission  specifying  the  method  they 
will  use  to  rotate,  display,  and  distribute 
the  required  health  warnings  on  their 
packaging  and  advertising.  Making 
changes  suggested  in  the  regulations  in 
response  to  questions  6  through  1 1  may 
require  the  smokeless  tobacco 
companies  to  amend  their  plans  for  the 
display  and  rotation  of  the  warning 
statements.  What  paperwork  or  other 
burdens  would  be  imposed  by  any 
changes  suggested  in  response  to 
questions  6  through  11? 

List  of  Subjects  in  16  CFR  Part  307 

Health  warnings.  Smokeless  tobacco. 
Trade  practices. 

Authority:  15  U.S.C.  1401-1410. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-5506  Filed  3-6-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  312 

Children's  Online  Privacy  Protection 
Rule 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Notice  of  Proposed  "Safe 
Harbor"  Guidelines  and  Request  for 
PubUc  Comment. 

summary:  The  Federal  Trade 
Commission  publishes  this  notice  and 
request  for  pubUc  comment  concerning 
proposed  self-regulatory  guidelines 
under  the  safe  harbor  provision  of  the 
Children's  Online  Privacy  Protection 
Rule,  16  CFR  312.10(a). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  6,  2000. 
Conunents  will  be  posted  on  the 
Conunission's  website:  http:// 
www.ftc.gov. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Secretary,  Federal 
Trade  Commission,  Room  H-159,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  The 
Conunission  requests  that  commenters 
submit  the  original  plus  five  copies,  if 
feasible.  To  enable  prompt  review  and 
public  access,  comments  also  should  be 
submitted,  if  possible,  in  electronic 
form,  on  either  a  5V4  or  a  3  V2  inch 
computer  disk,  with  a  disk  label  stating 
the  name  of  the  commenter  and  the 
name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  (Programs  based  on  DOS  or 
Windows  are  preferred.  Files  from  other 
operating  systems  should  be  submitted 
in  ASCn  text  format.)  Alternatively,  the 
Commission  will  accept  comments 
submitted  to  the  following  e-mail 
address,  safeharbor@ftc.gov.  Individual 
members  of  the  public  filing  comments 
need  not  submit  multiple  copies  or 
comments  in  electronic  form.  All 
submissions  should  be  captioned: 
"PrivacyBot.com  Safe  Harbor 
Proposal— Comment,  P004504." 

FOR  FURTHER  INFORMATION  CONTACT: 

Loren  G.  Thompson,  (202)  326-2049, 
Abbe  Goldstein,  (202)  326-3423,  or 
Elizabeth  Delaney,  (202)  326-2903, 
Division  of  Advertising  Practices, 
Biueau  of  Consumer  Protection,  Federal 
Trade  Commission,  601  Pennsylvania 
Ave..  NW,  Washington,  DC  20580. 


SUPPLEMENTARY  INFORMATION: 

Section  A.  Background 

On  October  20,  1999,  the  Commission 
issued  its  final  Rule  pursuant  to  the 
Children's  Onhne  Privacy  Protection 
Act,  15  U.S.C.  6501  et  seq.i  The  Rule 
requires  certain  website  operators  to 
post  privacy  policies,  provide  notice, 
and  obtain  parental  consent  prior  to 
collecting  certain  personal  information 
from  children.  The  Rule  contains  a  "safe 
harbor"  provision  enabling  industry 
groups  or  others  to  submit  self- 
regulatory  guidelines  that  would 
implement  the  protections  of  the  Ride  to 
the  Commission  for  approval. ^ 

Pursuant  to  §  312.10  of  the  Rule, 
PrivacyBot.com  has  submitted  proposed 
self-reg\dator>'  guidelines  to  the 
Commission  for  approval.  The  full  text 
of  the  proposed  guidelines  is  available 
on  the  Commission's  website, 
www.ftc.gov. 

Section  B.  Questions  on  the  Proposed 
Guidelines 

The  Commission  is  seeking  comment 
on  various  aspects  of  the  proposed 
guidelines,  and  is  particularly  interested 
in  receiving  comment  on  the  questions 
that  follow.  These  questions  are 
designed  to  assist  the  public  and  should 
not  be  construed  as  a  limitation  on  the 
issues  on  which  public  conunent  may 
be  submitted.  Responses  to  these 
questions  should  cite  the  niunbers  and 
subsection  of  the  questions  being 
answered.  For  all  comments  submitted, 
please  provide  any  relevant  data, 
statistics,  or  any  other  evidence,  upon 
which  those  conunents  are  based. 

1 .  Please  provide  comment  on  any  or 
all  of  the  provisions  in  the  proposed 
guidelines.  For  each  provision 
commented  on  please  describe  (a)  the 
impact  of  the  provision(s)  (including 
any  benefits  and  costs),  if  any,  and  (b) 
what  alternatives,  if  any, 
PrivacyBot.com  should  consider,  as  well 
as  the  costs  and  benefits  of  those 
alternatives. 

2.  Do  the  provisions  of  the  proposed 
guidelines  governing  operators' 
information  practices  provide  "the  same 
or  greater  protection  for  children"  as 
those  contained  in  §§312.2-312.8  of  the 
Children's  Online  Privacy  Protection 
Rule?  Where  possible,  please  cite  the 
relevant  sections  of  both  the  Rule  and 
the  proposed  guidelines. 

3.  Are  the  mechanisms  used  to  assess 
operators'  compliance  with  the 
guidelines  effective?  See  Rule 

§  312.10(b)(2).3  If  not,  please  describe  (a) 
how  the  proposed  guidelines  could  be 


'64  FR  59888  (Nov.  3.  1999) 
2  See  16  CFR  312.10:  64  FR  at  5990&-59908: 
59915. 

'64  FR  at  59915. 
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modified  to  satis  y  the  Rule's 

(b)  the  costs  and 
modifications, 
inceptives  for  operators' 
the  guidelines 
§312.10{b){3).4If 
describe  (a)  how  the 

could  be  modified 
s  requirements,  and 
)enefits  of  those 


■Rue 


li  [les 


requuements, 
benefits  of  those 

4.  Are  the 
compliance  with 
effective?  See 
not,  please 
proposed  guide 
to  satisfy  the  Rul^ 
(b)  the  costs  and 
modifications 

5.  Do  the  gaid 
means  for  resolvi  Qg 
complaints?  If  no  I 
how  the  propose( 
modified  to  reso 
complaints  adeqi  lately 
and  benefits  of 

6.  Please  comn^ent 
effectiveness  of 
proposed  guidelii  les 
means  or  mechaipsms 
PrivacyBot.com 
safe  harbor  progri  im 

By  direction  of  tl^  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  00-5505  Filed  3-6-00;  8:45  am] 
BIUJNG  COOC  6750-01 -M 
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29  CFR  Part  191(1 
[Docket  No.  S-7771 
RIN  121&-AB36 

Ergonomics  Prodram 


Occupati  onal  Safety  and  Health 
(C ISHA),  U.S. 


AGENCY: 

Administration 
Department  of  La|)or 
ACTION:  Proposed 
informal  public 
informal  public 
information  and 


rule;  procedures  for 
h  saring;  rescheduling  of 
h  jaring;  additional 
c  larifications. 


proc  3d 


SUMMARY:  OSHA 

post-hearing 
Ergonomics  Prog; 
in  the  Federal 
1999.  These 
provided  as  an 
procedures  the 
address:  the 
nature  of  the 
hearing  testimonj 
rulemaking  heari 
submissions, 
procedures  to 
proceed  in  a  fair, 
manner  even 
number  of  parties 


ram 


Re  >iste 


ens  ire 


thoigh 


*U. 


s  setting  hearing  and 
ures  for  its  proposed 
standard  published 
er  on  November  23. 
procedures,  which  are 
all  emative  to  the 
A|  ency  usually  uses, 
heari  ig  schedule,  the 
hear  ing,  availability  of 
the  conduct  of  the 
,  and  post-hearing 
OSHA  is  issuing  these 

that  the  hearings 
)rderly,  and  timely 

a  very  large 
have  filed  notices  of 


"g. 


intent  to  appear  at  them.  This  document 
will  enable  the  hearing  participants  to 
plan  their  activities  in  advance.  This 
document  also  specifies  the  dates  and 
locations  of  the  hearings. 
DATES:  The  hearing  will  begin  on 
Monday,  March  13,  2000,  in 
Washington,  D.C.  The  hearing  in 
Washington  will  run  for  4  weeks 
through  April  7.  The  hearing  will 
resume  on  April  11,  in  Chicago,  Illinois, 
and  will  continue  there  until  April  21. 
The  hearing  will  then  resume  in 
Portland,  Oregon  on  April  24  and  nm 
until  May  3.  The  final  week  of  the 
hearing  will  be  May  8  through  12  at  a 
location  to  be  determined  in 
Washington,  D.C.  The  hearing  will  begin 
at  9:30  a.m.  on  March  13;  on  subsequent 
days,  the  starting  time  will  be  8:30  a.m. 
The  hearing  will  ordinarily  conclude  by 
6:00  p.m.  each  day;  however,  in  order  to 
assure  orderly  development  of  the 
record  on  any  particular  day,  the 
Administrative  Law  Judge  may  extend 
the  hearing  that  day.  All  questioning  of 
public  participants  will  be  completed 
on  the  day  the  participants  testify. 
ADDRESSES:  The  March  13  through  April 
7  hearing  in  Washington  will  be  in  the 
Frances  Perkins  Building  Auditorium  in 
the  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  The  hearing  in  Chicago  will 
be  held  at  the  State  of  Illinois  Building, 
James  R.  Thompson  Center  (Assembly 
Hall).  100  W.  Randolph  Street,  in 
Chicago,  Illinois.  The  hearing  in 
Portland  will  be  held  at  the  Mark 
Hatfield  Federal  Court  House, 
Courtroom  #16,  1000  Southwest  3rd 
Avenue,  in  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
OSHA's  Ergonomics  Team  at  (202)  693- 
2116,  or  visit  the  OSHA  Homepage  at 
www.osha.gov. 

SUPPLEMENTARY  INFORMATION:  The 

procedures  for  the  hearings  on  the 
Ergonomics  Program  Standard  follow: 

Hearing  and  Post-Hearing  Procedures 

I.  General  Information 

1.  Authority.  The  following 
procedures  will  be  utilized  in  the  public 
hearing  on  OSHA's  proposed 
Ergonomics  Program  Standard  (64  FR 
65768;  65  FR  4795).  OSHA  rulemaking 
hearings  are  conducted  in  accord  with 
Section  6(b)(3)  of  the  OSH  Act,  29 
U.S.C.  655(b)(3).  and  the  Secretary  of 
Labor's  procedural  regulations  in  29 
CFR  Part  1911.  As  noted  in  the 
Proposal,  64  FR  66065-66066,  §  1911.4 
allows  the  Assistant  Secretary,  upon 
reasonable  notice,  to  specify  additional 
or  alternative  procedures  for  good  cause. 

This  document  provides  notice  that 
the  Assistant  Secretary  is  exercising  that 


authority  in  this  case.  In  light  of  the 
very  large  number  of  parties  who  have 
filed  notices  of  intent  to  appear  at  the 
hearings,  the  Assistant  Secretary  finds 
that  good  cause  exists  to  establish 
additional  procedures  in  advance  to 
assure  that  the  hearing  proceeds  in  a 
fair,  orderly,  and  timely  manner. 

2.  Hearing  Dates.  As  stated  in  the 
Federal  Register  document  of  February 
1,  2000  (65  FR  4795),  the  hearing  will 
begin  on  Monday,  March  13.  2000  in  the 
Frances  Perkins  Building  Auditorium  in 
the  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  ^4W,  Washington, 
DC.  The  hearing  in  Washington  will  run 
for  4  weeks  through  April  7.  The 
hearing  will  resume  on  April  1 1  at  the 
State  of  Illinois  Building,  James  R. 
Thompson  Center  (Assembly  Hall),  100 
W.  Randolph  Street,  in  Chicago,  Illinois, 
and  will  continue  there  until  April  21. 
The  hearing  will  then  resume  at  the 
Mark  Hatfield  Federal  Court  House, 
Courtroom  #16, 1000  Southwest  3rd 
Avenue,  in  Portland,  Oregon  on  April 
24  and  run  until  May  3.  The  final  week 
of  the  hearing  will  be  May  8  through  12 
at  a  location  to  be  determined  in 
Washington,  DC.  The  hearing  will  begin 
at  9:30  a.m.  on  March  13;  on  subsequent 
days,  the  starting  time  will  be  8:30  a.m. 
The  hearing  will  ordinarily  conclude  by 
6:00  p.m.  each  day;  however,  in  order  to 
assure  orderly  development  of  the 
record  on  any  particular  day,  the 
Administrative  Law  Judge  may  extend 
the  hearing  that  day.  All  questioning  of 
public  participants  will  be  completed 
on  the  day  the  participants  testify. 

3.  Nature  of  Hearing.  This  OSHA 
rulemaking  hearing  is  a  legislative-type 
hearing,  not  an  adjudicative  one.  It  is  an 
informal  administrative  proceeding, 
intended  for  information  gathering  and 
clarification.  This  informal  hearing  is  an 
adjunct  to  the  written  comment  period, 
and  is  intended  to  provide  interested 
persons  with  an  additional  opportunity 
to  address  the  Agency  and  provide 
testimony  and  evidence  for  the 
rulemaking  record.  These  procedural 
rules  governing  the  hearing  are  intended 
to  facilitate  the  development  of  a  clear, 
accurate  and  complete  record,  while 
assiu'ing  fairness  and  due  process.  The 
rules  of  evidence  and  other  procedural 
rules  governing  adjudications  do  not 
apply.  Participants  who  have  filed 
Notices  of  Intention  to  Appear  may 
testify  and  question  witnesses  in 
accordance  with  these  procedures  (see 
Section  II),  but  may  not  issue  subpoenas 
or  call  to  testify  any  person  other  than 
the  persons  who  have  agreed  to  testify 
for  them.  Motions  to  strike  evidence 
will  not  be  considered.  The  intent  is  to 
provide  an  opportunity  for  effective  oral 
presentation  by  interested  persons,  and 
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to  avoid  procedures  which  might 
unduly  impede  or  protract  the 
rulemaking  process.  29  CFR 
1911.15(c)(3). 

4.  Availability  of  Hearing  Testimony. 
The  February  1,  2000,  Federal  Register 
document  provided  that  participants 
submitting  documentary  evidence  or 
requesting  more  than  10  minutes  for 
their  presentations  must  submit  their 
evidence  and  the  full  text  of  their 
written  testimony  to  the  docket 
postmarked  no  later  than  March  2,  2000 
(65  PR  4795).  The  materials  submitted 
have  been  or  will  be  entered  into  the 
rulemaking  docket  (S-777)  in  the  OSHA 
Docket  Office,  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
where  they  are  available  for  inspection 
and  copying.  This  affords  all 
participants  an  opportunity  to  review 
the  evidence  and  to  formulate  in 
advemce  questions  they  may  wish  to  ask 
at  the  hearing. 

n.  Conduct  of  the  Rulemaking  Hearing 

1.  Schedule  for  Testimony.  The 
Assistant  Secretary  has  established  a 
schedule  showing  the  location  and  date 
each  participant  will  testify  and  be 
available  for  questions.  A  copy  of  the 
schedule  has  been  provided  to  all 
participants  who  have  filed  a  notice  of 
intent  to  appear  and  is  posted  on 
OSHA's  Web  site  {www.osha.gov).  Each 
witness  should  plan  to  be  present  at  the 
start  of  the  day  he  or  she  is  scheduled 
to  testify.  No  individual  witness  will  be 
allowed  to  present  testimony  in  more 
than  one  location,  although  individuals 
appearing  in  a  representative  capacity 
may  represent  participants  appearing  at 
different  locations.  The  schedule 
prescribes  the  amount  of  time  for  each 
participant  to  testify,  and  also  allows 
time  for  other  participants  and  OSHA 
representatives  to  question  the  witness. 
The  Administrative  Law  ludge  shall 
assiu-e  that  the  hearing  proceeds  in  a  fair 
and  orderly  manner  so  as  to  facilitate 
development  of  the  record.  Consistent 
adherence  to  the  schedule  will  also 
allow  advance  planning  by  participants, 
many  of  whom  are  traveling  from  a 
considerable  distance  to  testify. 

2.  OSHA  Witnesses.  The  first 
witnesses  at  the  Washington  hearing  on 
Monday  March  13  will  be  a  panel  of 
OSHA  representatives.  Following  the 
panel's  presentation,  participants  who 
have  filed  notices  of  intent  to  appear 
and  who  wish  to  question  the  panel  will 
be  given  the  opportunity  to  do  so. 
Initially  each  questioner  will  be  given  a 
10  minute  question  period.  The  judge 
may  adjust  this,  however,  so  long  as  the 
questioning  is  completed  by  March  14. 
The  judge  may  allow  participants 


additional  question  periods  if  there  is 
time  remaining  after  all  participants 
have  had  an  initial  opportunity  to 
question  the  panel  members.  The  OSHA 
panel  will  testify  only  in  Washington, 
and  will  be  available  for  questioning 
only  on  March  13  and  14. 

OSHA's  expert  witnesses  and  a  panel 
of  witnesses  from  NIOSH  will  testify 
and  be  questioned  March  15  through 
March  21.  Following  each  panel, 
participants  will  be  allowed  a  period  of 
time,  as  noted  in  the  schedule,  to 
question  panel  members.  The 
Administeative  Law  Judge  may  allow 
additional  questioning  so  long  as  the 
testimony  and  questioning  of  each  panel 
is  completed  on  the  day  it  is  scheduled. 

3.  Public  Witnesses.  Participants  who 
have  filed  timely  notices  of  intention  to 
appear  in  Washington,  DC,  are 
scheduled  to  make  their  presentations 
and  be  questioned  beginning  March  21. 

4.  General.  Written  nearing  testimony 
that  is  submitted  before  the  hearing  is 
already  part  of  the  rulemaking  record, 
and  participants  who  have  submitted 
written  testimony  in  advance  will  not  be 
permitted  to  read  that  testimony  at  the 
hearing.  Instead,  they  should  use  their 
oral  presentation  to  sununarize  and 
clarify  their  written  submissions. 
Participants  may  provide  additional 
copies  of  their  testimony  for  the 
convenience  of  other  hearing 
participants. 

Participants  who  have  filed  Notices  of 
Intention  to  Appear  but  have  not 
substantially  complied  with  the 
requirements  for  the  submission  of 
written  testimony  and  docimientary 
evidence  will  be  allowed  a  maximum 
time  of  10  minutes  for  their 
presentations  at  the  hearing  and  will  be 
expected  to  respond  to  questions 
following  their  presentations.  If  time 
permits,  the  Administrative  Law  Judge 
may  allow  persons  who  have  not  filed 
Notices  of  Intention  to  Appear  an 
opportunity  to  testify  at  the  close  of  the 

day. 

5.  Questioning  of  Public  Witnesses. 
Participants  who  have  filed  Notices  of 
Intention  to  Appear  may  ask  questions 
on  relevant  issues  following  a 
presentation.  Representatives  of  OSHA 
may  also  question  witnesses.  The 
Administrative  Law  Judge  shall  allocate 
the  time  allowed  in  the  schedule  among 
questioners.  The  judge  may  adjust  this 
time  so  long  as  the  testimony  and 
questioning  of  all  witnesses  scheduled 
for  each  day  is  completed  that  day. 

Questions  must  be  as  brief  as  possible 
and  must  be  designed  to  clarify  a 
presentation  or  elicit  information  that  is 
within  the  competence  or  expertise  of 
the  witness.  Participants  may  not  ask 
questions  that  are  outside  the  scope  of 


the  matters  addressed  by  this 
rulemaking. 

The  Administrative  Law  Judge  shall 
not  permit  duplicative,  argumentative, 
or  irrelevant  questions.  Questioners  will 
not  be  permitted  to  use  the  question 
periods  to  present  their  own  testimony 
and  views  on  issues. 

Pcirticipants  having  similar  interests 
are  encouraged  to  designate  one 
representative  who  can  conduct  the 
questioning  on  their  behalf.  When  an 
organization  is  represented  by  more 
than  one  person,  only  one  person  from 
that  organization  may  question  each 
witness  or  panel. 

After  all  questioners  have  had  an 
opportunity  to  question  a  witness  or 
panel,  if  a  questioner  still  has  important 
relevant  questions  that  have  not  been 
asked,  the  questioner  may  request 
permission  from  the  Administrative 
Law  Judge  to  ask  additional  questions. 
Permission  may  be  granted  based  on  the 
time  available  and  the  witness  schedule. 

m.  Post-Hearing  Submissions 

At  the  close  of  the  hearing,  those 
participants  who  have  filed  Notices  of 
Intention  to  appear  will  have  the 
opportimity  to  file  additional  evidence 
and  data  relevant  to  the  proceeding,  and 
to  file  final  written  briefs.  Additional 
information  and  data  relevant  to  the 
proceeding  must  be  postmarked  within 
45  days  of  the  close  of  the  hearing; 
briefs  must  be  postmarked  90  days  after 
the  close  of  the  hearing.  No  reply  briefs 
are  to  be  filed. 

At  the  close  of  the  post-hearing 
comment  period,  the  hearing  record  will 
be  closed  and  certified  by  the 
Administrative  Law  Judge  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health. 

Authority:  This  document  was  prepared 
under  the  direction  of  Charles  N.  jeffress. 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  U.  S.  Department  of  Labor. 
200  Constitution  Avenue.  NW.  Washington, 
DC  20210.  It  is  issued  under  sections  4.  6, 
and  8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  use.  653.  655,  657). 
Secretary  of  Labor's  Order  No.  6-96  (62  FR 
111),  and  29  CFR  part  1911. 

Signed  at  Washington.  DC,  this  1st  day  of 
March.  2000. 
Charles  N.  Jefiress, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

|FR  Doc.  00-5422  Filed  3-6-00:  8:45  am] 
BILUNG  CODE  451&-26-P 


11950 


Federal  Register /Vol.  65,  No.  45 /Tuesday.  March  7,  2000 /Proposed  Rules 


DEPARTMENT  QF  THE  INTERIOR 

Offlc«  of  Surface  Mining  Reclamation 
and  Enforcemer  [ 

30  CFR  Part  914 
[SPATS  No.  IN-141  ^OR] 
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AGENCY:  Office  o 
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Surface  Mining 
Enforcement,  Interior. 


ACTION:  Proposec 
period  and 
hearing. 


rule;  public  comment 
oppoAunity  for  public 


SUMMARY:  The  Ol  ice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  recei  at  of  a  proposed 
amendment  to  tb  !  Indiana  regulatory 


program  (Indiana 


program)  under  the 


Surface  Mining  Control  and 
Reclamation  Act  jf  1977  (SMCRA). 
Indiana  submitteo  revised  procedural 
rules  for  adjudicatory  proceedings. 
Indiana  intends  t  >  revise  its  program  to 
be  consistent  wit]  i  the  corresponding 
Federal  regulations.  This  document 
gives  the  times  ai  d  locations  that  the 
Indiana  program  md  amendment  to  that 
program  are  avail  able  for  your 
inspection,  the  cc  mment  period  during 
which  you  may  si  ibmit  written 
comments  on  the  amendment,  and  the 
procedures  that  v  e  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  a(  cept  written 
conmients  until  4  p.m.,  e.s.t.,  April  6, 
2000.  If  requested ,  we  will  hold  a  public 
hearing  on  the  an  endment  on  April  3, 
2000.  We  will  accept  requests  to  speak 
at  the  hearing  unlil  4  p.m.,  e.s.t.  on 
March  22,  2000. 

ADDRESSES:  You  <  hould  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  he  iring  to  Andrew  R. 
Gilmore,  Director  Indianapolis  Field 
Office,  at  the  add  ess  listed  below. 

You  may  revie\  /  copies  of  the  Indiana 
program,  the  ame  idment.  a  listing  of 
any  scheduled  pu  blic  hearings,  and  all 
received  in  response 
it  the  addresses  listed 
lal  business  hours, 
"riday,  excluding 
receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Indianapolis  Fieh  1  Office. 
Andrew  R.  Gilmore,  Director, 

Indianapolis  Fi  ;ld  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  h  inton-Capehart 
Federal  Building,  575  North 
Pennsylvania  S  reet.  Room  301, 
Indianapolis,  If  I  46204,  Telephone: 
(317) 226-6700 
Indiana  Departmt  nt  of  Natural 
Resources,  Bun  au  of  Mine 


written  comment^ 
to  this  document  | 
below  during  nor 
Monday  through  i 
holidays.  You  ma 


Reclamation,  402  West  Washington 
Street,  Room  W-295,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1291. 
Indiana  Department  of  Natural 
Resources,  Division  of  Reclamation, 
R.R.  2,  Box  129,  Jasonville,  Indiana 
47438-9517,  Telephone:  (812)  665- 
2207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office.  Telephone: 
(317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  You  can  find 
background  information  on  the  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
July  26,  1982,  Federal  Register  (47  FR 
32107).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914.10, 
914.15,  and  914.16. 

n.  Description  of  the  Proposed 
Amendment 

On  February  4,  2000,  the  Indiana 
Department  of  Natural  Resources 
(department),  Division  of  Reclamation 
(DoR),  sent  us  a  copy  of  revised 
procedural  rules  for  adjudicatory 
proceedings  (Administrative  Record  No. 
IND-1685).  These  rules  are  codified  in 
the  Indiana  Administrative  Code  (LAC) 
at  312  LAC  3-1  and  provide  procedures 
for  administrative  review  proceedings 
held  before  the  Natural  Resources 
Commission  (commission)  and  its 
administrative  law  judges.  We 
previously  approved  Indiana's 
procedural  rules  at  310  LAC  0.6-1  for 
adjudicatory  proceedings  under  its 
program.  In  1996,  Indiana  repealed  the 
procedural  rules  at  310  LAC  0.6-1  and 
revised  and  recodified  their  substantive 
requirements  at  312  LAC  3-1.  The  DoR 
submitted  the  revised  procedural  rules 
in  response  to  a  required  program 
amendment  that  we  codified  at  30  CFR 
914.16(ff)  on  October  20,  1994  (59  FR 
52906).  Below  is  a  discussion  of  that 
portion  of  the  revised  rules  that  pertain 
to  administrative  review  under  the 
Indiana  program. 

1.312  lAC  3-1-1    Administration 

Subsection  (a)  specifies  that  312  LAC 
3-1  controls  proceedings  governed  by 
Indiana  Code  (IC)  4-21.5, 
Administrative  Orders  and  Procedures, 
for  which  the  commission,  or  an 
administrative  law  judge  for  the 
commission,  is  the  ultimate  authority. 


Subsection  (b)  allows  an  affected 
person  to  apply  for  administrative 
review  under  IC  4-21.5  and  312  LAC  3- 
1  if  he  or  she  is  aggrieved  by  a 
determination  of  the  director  or  a 
delegate  of  the  director. 

Subsection  (c)  defines  "division 
director"  as  the  director  of  the  division 
of  hearings  of  the  conmiission. 

2.  312  lAC  3-1-2     Ultimate  Authority 

Subsection  (a)  designates  the 
commission  as  the  ultimate  authority  for 
the  department  except  as  provided  in 
subsection  (b). 

Subsection  (b)  designates  an 
administrative  law  judge  as  the  ultimate 
authority  for  an  administrative  review 
under:  (1)  An  order  under  Indiana's 
Surface  Coal  Mining  and  Reclamation 
Act  at  IC  14-34,  except  for  a  proceeding 
concerning  the  approval  or  disapproval 
of  a  permit  application  or  permit 
renewal  under  IC  14-34-4-13  or  for 
suspension  or  revocation  of  a  permit 
under  IC  14-34-15-7;  (2)  An  order 
granting  or  denying  temporary  relief 
under  IC  14-34  or  an  order  voiding, 
terminating,  modifying,  staying,  or 
continuing  an  emergency  or  temporary 
order  under  IC  4-21.5-4;  and  (3)  An 
order  designated  as  a  final  order  in  312 
LAC  3-1-9. 

3.  312  LAC  3-1-3    Initiation  of  a 
Proceeding  for  Administrative  Review 

Subsection  (a)  provides  that  a 
proceeding  before  the  commission 
under  IC  4-21.5  is  initiated  when  one  of 
the  following  is  filed  with  the  Division 
of  Hearings:  (1)  a  petition  for  review 
under  IC  4-21.5-3-7;  (2)  a  complaint 
under  IC  4-21.5-3-8;  (3)  a  request  for 
temporary  relief  under  IC  14-34;  (4)  a 
request  to  issue  or  for  review  of  an 
issued  emergency  or  other  temporary 
order  under  IC  4-21.5—4;  (5)  an  answer 
to  an  order  to  show  cause  under  312 
LAC  3-1-5;  or  (6)  a  referral  by  the 
director  of  a  petition  for  and  challenge 
to  litigation  expenses  under  312  lAC  3- 
1-1 3(g). 

Subsection  (b)  requires  the  division 
director  to  appoint  an  administrative 
law  judge  to  conduct  the  proceeding  as 
soon  as  practicable  after  the  initiation  of 
administrative  review  under  subsection 
(a). 

4.  312  lAC  3-1-4    Answers  and 
Affirmative  Defenses 

Subsection  (a)  specifies  that  except  as 
provided  in  subsection  (b)  and  in  312 
LAC  3-1-5  and  13,  the  matters 
contained  in  a  pleading  described  in 
312  LAC  3-l-3(a)  are  considered 
automatically  denied  by  any  other  party. 

Subsection  (b)  provides  that  a  party 
wishing  to  assert  an  affirmative  defense, 
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counterclaim,  or  cross-claim  must  do  so, 
in  writing,  and  have  the  document  filed 
and  served  no  later  than  the  initial 
prehearing  conference,  unless  otherwise 
ordered  by  the  administrative  law  judge. 

5.  312  lAC  3-1-5    Pleadings  for  and 
Disposing  of  a  Show  Cause  Order  Issued 
Under  the  Indiana  Surface  Mining     . 
Control  and  Reclamation  Act 

Subsection  (a)  provides  that  312  lAC 
3-1-5  governs  the  suspension  or 
revocation  of  a  permit  under  IC  14-34— 
15-7. 

Subsection  (b)  requires  the  director 
(or  a  delegate  of  the  director)  to  issue, 
to  the  permittee,  an  order  of  permit 
suspension  or  revocation  under  IC  14— 
34-15-7  if  the  director  determines  that 
a  permit  issued  under  to  IC  13-4.1,  IC 
14-34,  or  310  lAC  12  should  be 
suspended  or  revoked.  The  order  of 
permit  suspension  or  revocation  must 
state  that:  (1)  a  pattern  of  violations  of 
IC  13-4.1,  IC  14-34,  310  lAC  12,  or  any 
permit  condition  required  by  IC  13-4.1, 
IC  14-34,  or  310  lAC  12  exists;  and  (2) 
the  violations  are  either  willfully  caused 
by  the  permittee,  or  caused  by  the 
permittee's  unwarranted  failure  to 
comply  with  IC  13-4.1,  IC  14-34,  310 
lAC  12,  or  any  permit  condition 
required  by  IC  13-4.1,  IC  14-34,  or  310 
lAC  12.  Subsection  (b)  further  provides 
that,  for  the  purposes  of  this  subsection, 
the  unweirranted  failure  of  the  permittee 
to  pay  any  fee  required  under  IC  13—4.1, 
IC  14-34,  or  310  lAC  12  constitutes  a 
pattern  of  violations  and  requires  the 
issuance  of  an  order  of  permit 
suspension  or  revocation. 

Subsection  (c)  requires  the  director  to 
serve  by  certified  mail  or  personal 
delivery  an  order  of  permit  suspension 
or  revocation.  Subsection  (c)  also 
clarifies  that  an  order  of  permit 
suspension  or  revocation  is  governed  by 
IC  4-21.5-3-6. 

Subsection  (d)  requires  a  permittee, 
who  wants  to  contest  an  order  of  permit 
suspension  or  revocation,  to  file  a 
petition  for  review  under  IC  4-21.5-3- 
7  within  thirty  (30)  days  of  his  or  her 
receipt  of  the  order  of  permit 
suspension  or  revocation.  Subsection  (d) 
also  specifies  the  kind  of  information 
that  must  be  included  in  a  petition  for 
review,  including  whether  the  permittee 
wants  a  hearing  on  the  order  of  permit 
suspension  or  revocation. 

Subsection  (e)  provides  that  if  a 
petition  for  review  is  not  filed  by  the 
permittee  under  subsection  (d),  the 
order  of  permit  suspension  or 
revocation  will  become  an  effective  and 
final  order  of  the  commission  without  a 
proceeding  under  IC  14-34-1 5-7(c). 

Subsection  (f)  provides  that  if  a 
petition  for  review  is  filed  by  the 


permittee  under  subsection  (d)  and  a 
hearing  on  the  order  is  sought  by  the 
permittee,  the  matter  will  be  assigned  to 
an  administrative  law  judge  for  a 
proceeding  under  IC  4-21.5-3. 
Subsection  (f)  also  sets  out  the  burden 
of  proof  standards  for  the  hearing.  The 
director  has  the  burden  of  going  forward 
with  evidence  demonstrating  that  the 
permit  in  question  should  be  suspended 
or  revoked.  The  director  satisfies  the 
burden  by  establishing  a  prima  facie 
case  that  a  pattern  of  violations  exists  or 
has  existed  and  the  violations  were 
willfully  caused  by  the  permittee  or 
caused  by  the  unwarranted  failure  of  the 
permittee  to  comply  with  any 
requirements  of  IC  13^.1,  IC  14-34,  310 
lAC  12,  or  any  permit  conditions 
required  under  IC  13-4.1,  IC  14-34,  or 
310  lAC  12.  If  the  director  demonstrates 
that  the  permit  should  be  suspended  or 
revoked,  the  permittee  has  the  ultimate 
burden  of  persuasion  to  show  cause 
why  the  permit  should  not  be 
suspended  or  revoked.  A  permittee  may 
not  challenge  the  fact  of  any  violation 
that  is  the  subject  of  a  final  order  of  the 
director. 

Subsection  (g)  provides  that  the 
administrative  law  judge  will  issue  a 
nonfinal  order  if  he  or  she  determines 
that  a  pattern  of  violations  exists  or  has 
existed.  In  this  nonfinal  order,  the 
administrative  law  judge  must  consider 
the  factors  contained  in  310  I  AC  12-6- 
6.5.  The  administrative  law  judge  must 
find  that  sufficient  violations  occurred 
to  establish  a  pattern.  The  nonfinal 
order  must  comply  witK  the 
requirements  of  IC  4-2 1.5-3-2 7(a) 
through  IC  4-21.5-3-27(d)  and  IC  4- 
21.5-3-27(g).  The  administrative  law 
judge  may,  at  any  time  before  the 
conclusion  of  the  hearing,  allow  the 
parties  to  submit  briefs  and  proposed 
findings. 

Subsection  (h)  requires  the 
administrative  law  judge  to  submit  the 
nonfinal  order  to  the  commission  within 
ten  days  following  the  date  that  the 
hearing  is  closed  or  within  ten  days  of 
the  receipt  of  the  permittee's  petition  for 
review  submitted  under  subsection  (d)  if 
no  hearing  is  requested  by  any  party  and 
it  is  determined  that  no  hearing  is 
necessary. 

Subsection  (i)  provides  that  a  party 
must  object  to  the  findings  and  nonfinal 
order  in  writing  in  order  to  preserve  for 
judicial  review  an  objection  to  the 
nonfinal  order  of  an  administrative  law 
judge.  In  its  written  objection,  a  party 
must  identify  the  bases  of  the  objection. 
The  objection  must  be  filed  with  the 
commission  within  15  days  after  the 
findings  and  nonfinal  order  are  served 
on  the  party. 


Subsection  (j)  requires  the 
commission  to  enter  a  final  order 
affirming,  modifying,  or  vacating  the 
administrative  law  judge's  order  of 
permit  suspension  or  revocation.  The 
final  order  of  the  commission  must  be 
entered  within  45  days  following  the 
issuance  of  the  nonfinal  order.  The  final 
order  of  the  commission  must  be  issued 
60  days  following  the  date  that  the 
hearing  record  is  closed  by  the 
administrative  law  judge  or  60  days 
following  the  administrative  law  judge's 
receipt  of  the  permittee's  petition  for 
review  filed  under  subsection  (d)  if  no 
hearing  was  requested  by  any  party  and 
the  administrative  law  judge  determined 
that  no  hearing  was  necessary. 

Subsection  (k)  provides  that  the 
minimum  suspension  period  is  3 
working  days  unless  the  commission 
finds  that  imposition  of  the  minimum 
suspension  period  would  result  in 
manifest  injustice  and  would  not  further 
the  purposes  of  IC  13-4.1,  IC  14-34.  310 
LAC  12,  or  anv  permit  condition 
required  by  IC  13-4.1,  IC  14-34,  or  310 
lAC  12.  The  commission  may  impose 
preconditions  that  the  permittee  must 
satisfy  before  the  suspension  is  lifted. 

Subsecbon  (1)  requires  the 
commission  to  serve  the  parties  with  a 
copy  of  the  final  order.  A  party  may 
then  apply  for  judicial  review  under  IC 
4-21.5. 

6.  312  lAC  3-1-6    Aniendment  of 
Pleadings 

Subsection  (a)  provides  for  the 
amendment  of  petitions  for 
administrative  review  filed  under  IC  4- 
21.5-3-7.  The  various  types  of  petitions 
that  may  to  be  amended  are  described 
in  312  lAC  3-l-3(a).  A  pleading  may  be 
amended  once  as  a  matter  of  course 
before  a  response  is  filed,  but  not  later 
than  the  initial  prehearing  conference  or 
15  davs  before  a  hearing,  unless 
otherwise  allowed  by  the  administrative 
law  judge. 

Subsection  (b)  specifies  the 
circumstances  under  which 
amendments  in  a  pleading  relate  back  to 
the  date  of  the  original  pleading. 

7.31 2  lAC  3-1-7    Filing  and  Service  of 
Documents 

Subsection  (a)  requires  documents  to 
be  filed  with  the  administrative  law 
judge  and  served  on  all  other  parties. 

Subsection  (b)  allows  the  filing  of  a 
document  to  be  performed  by  personal 
deliverv,  first  class  mail,  certified  mail, 
interoffice  mail,  fax,  or  electronic  mail. 

Subsection  (c)  requires  service  of  a 
document  to  be  made  upon  the  attorney 
or  other  authorized  representative  when 
a  party  is  represented  by  an  attorney  or 
another  authorized  representative.  If  a 
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party  is  not  repre  iented  by  others, 
service  must  he  n  lade  upon  the 
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service  by  proper  y  addressed,  prepaid 
first  class  or  certi  led  mail  is  complete 
upon  deposit  in  t  le  United  States  mail. 
Filing  or  service  1  y  another  method  is 
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3-1-7  does  not  m  odify  the  time  in 
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9.  312  lAC  3-1-9 
and  Agreed  Orde/Js 

Subsection  (a^ 
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rovides  that  a  party 
motion  for  change  of 
law  judge  without 
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motion  under 
.  within  five  days, 
individuals  named  by 
to  serve  as  the 
ive  law  judge.  The 
I  nust  select  a  new 
judge  if  the  opposing 
a  timely  selection. 
Specifies  under  what 
automatic  change  of 
judges  under  this 
abply.  This  section 
1  ere  a  previous  change 
aw  judge  has  been 
section.  It  does  not 
under  IC  4-2 1.5- 
•elief  under  IC  13-4.1. 
an  administrative 
a  stay  or  entered 

of  all  or  a 
ding.  Finally  it 
I  he  commission  orders 
th  B  section  because  of 


isst  ed 
spo  sition 
proi  :ee 


Defaults,  Dismissals, 


lows  an 

judge  to  enter  a  final 
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Subsection  (b)  allows  an 
administrative  law  judge,  on  the  motion 
of  the  administrative  law  judge  or  the 
motion  of  a  party,  to  enter  a  proposed 
order  of  default  or  proposed  order  of 
dismissal  under  IC  4-21.5-3-24,  if  at 
least  one  of  the  following  applies:  (1)  A 
party  fails  to  attend  or  participate  in  a 
prehearing  conference,  hearing,  or  other 
stage  of  the  proceeding;  (2)  The  party 
responsible  for  taking  action  does  not 
take  action  on  a  matter  for  a  period  of 
at  least  60  days;  (3)  The  person  seeking 
administrative  review  does  not  qualify 
for  review  under  IC  4-21.5-3-7;  or  (4) 
A  default  or  dismissal  could  be  entered 
in  a  civil  action. 

Subsection  (c)  allows  a  party  to  file  a 
written  motion  requesting  the  order  not 
be  imposed.  The  party  must  file  the 
motion  within  seven  days  after  service 
of  a  proposed  order  of  default  or 
dismissal,  or  within  a  longer  period 
allowed  by  the  proposed  order.  The 
administrative  law  judge  may  adjourn 
the  proceedings  or  conduct  them 
without  participation  of  the  party 
against  whom  a  proposed  default  order 
was  issued  within  the  same  time  period. 
The  administrative  law  judge  must 
consider  the  interest  of  justice  and  the 
orderly  and  prompt  conduct  of  the 
proceeding  before  taking  either  action. 

Subsection  (d)  requires  the 
administrative  law  judge  to  issue  an 
order  of  default  or  dismissal  if  the  party 
fails  to  file  a  written  motion  under 
subsection  (c).  If  the  party  has  filed  a 
written  motion  under  subsection  (c),  the 
administrative  law  judge  may  either 
enter  or  refuse  to  enter  an  order  of 
default  or  dismissal. 

Subsection  (e)  requires  the 
administrative  law  judge,  after  issuing 
an  order  of  default,  but  before  issuing  a 
final  order  or  disposition,  to  conduct 
any  action  necessary  to  complete  the 
proceeding  without  the  participation  of 
the  party  in  default  and  determine  all 
issues  in  the  adjudication,  including 
those  affecting  the  defaulting  party.  The 
administrative  law  judge  may  conduct 
proceedings  under  IC  4-21.5-3-23  to 
resolve  any  issue  of  fact. 

Subsection  (f)  requires  an 
administrative  law  judge  to  approve  an 
agreed  order  entered  into  by  the  parties 
if  it  is  clear  and  concise  and  lawful. 

Subsection  (g)  allows  the  secretary  of 
the  commission  to  affirm  the  entry  of  an 
agreed  order  approved  by  the 
administrative  law  judge  under 
subsection  (f). 

Subsection  (h)  provides  that  a  final 
order  entered  under  this  section  is  made 
with  prejudice  unless  otherwise 
specified  in  the  order.  A  person  may 
seek  judicial  review  of  the  order  under 
IC  4-21.5-5. 


10.312  LAC  3-1-1 0  Applicability  of 
Rules  of  Trial  Procedure  and  Rules  of 
Evidence 

Section  10  allows  the  administrative 
law  judge  to  apply  the  Indiana  Rules  of 
Trial  Procedure  or  the  Indiana  Rules  of 
Evidence  as  long  as  they  are  not 
inconsistent  widi  IC  4-21.5  or  312  LAC 
3-1. 

11.312  lAC  3-1-1 1     Conduct  of 
Hearing;  Separation  of  Witnesses 

Subsection  (a)  requires  an 
administrative  law  judge  to  govern  the 
conduct  of  a  hearing  and  the  order  of 
proof. 

Subsection  (b)  requires  the 
administrative  law  judge  to  provide  for 
a  separation  of  witnesses  on  a  motion  by 
a  party  before  the  commencement  of 
testimony. 

12.312  LAC  3-1-12    Nonfinal  Order  of 
the  Administrative  Law  Judge;  Oral 
Argument  Before  the  Commission; 
Participation  by  Nonparties  (Amicus 
Curiae);  Disposition  by  the  Secretary  of 
State  If  No  Objection  Filed 

Subsection  (a)  provides  that  312  lAC 
3-1-12  governs  the  disposition  of 
objections  luider  IC  4-21.5-3-29. 

Subsection  (b)  requires  a  party  who 
wishes  to  contest  whether  objections 
provide  reasonable  particularity,  to 
move,  in  writing,  for  a  more  definite 
statement.  The  administrative  law  judge 
may  rule  upon  a  motion  filed  imder  this 
subsection,  and  any  other  motion  filed 
subsequent  to  the  entry  of  the  nonfinal 
order,  and  enter  an  appropriate  order 
(including  removal  of  an  item  from  the 
commission  agenda). 

Subsection  (c)  requires  that  parties 
schedule  objections  for  argument  before 
the  commission  simultaneously  with 
the  presentation  by  the  administrative 
law  judge  of  findings,  conclusions,  and 
a  nonfinal  order.  Unless  otherwise 
ordered  by  the  commission,  argument 
must  not  exceed  10  minutes  for  each 
party  and  20  minutes  for  each  side. 

Subsection  (d)  allows  a  nonparty  to 
file  a  brief  with  the  commission  ten 
days  before  oral  argument  is  scheduled 
on  objections  filed  imder  subsection  (c). 
A  copy  of  the  brief  must  be  served  upon 
each  party.  The  brief  must  not  be  more 
than  five  pages  long  and  cannot  include 
evidentiary  matters  outside  the  record. 
Unless  otherwise  ordered  by  the 
commission,  a  nonparty  may  also 
present  oral  argument  for  not  more  than 
five  minutes  in  support  of  the  brief.  If 
more  than  one  nonparty  files  a  brief,  the 
administrative  law  judge  must  order  the 
consolidation  of  briefs  if  reasonably 
necessary  to  avoid  injustice  to  a  party. 
A  nonparty  who  has  not  filed  a  brief  at 
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least  ten  days  before  oral  argument  is 
first  scheduled  on  objections  may 
participate  in  the  argument  upon  the 
stipulation  of  the  parties. 

Subsection  (e)  requires  the 
commission  to  provide  the  services  of  a 
stenographer  or  court  reporter  to  record 
the  argument  upon  the  written  request 
of  a  party.  This  request  must  be  filed  at 
least  48  hours  before  an  oral  argument 
to  consider  objections. 

Subsection  (f)  allows  the  secretary  of 
the  commission,  as  its  designee  under 
IC  4-21.5-3-28{b),  to  affirm  the  findings 
and  nonfinal  order.  The  secretary  has 
exclusive  jurisdiction  to  affirm,  remand, 
or  submit  to  the  commission  for  final 
action,  any  findings  and  nonfinal  order 
subject  to  this  subsection.  No  oral 
argument  will  be  conducted  under  this 
subsection  unless  ordered  by  the 
secretary. 

Subsection  (g)  allows  a  party  to  move 
to  strike  all  or  any  part  of  objections,  a 
brief  by  a  nonparty,  or  another  pleading 
under  312  lAC  3-1-12.  The 
administrative  law  judge  must  act  upon 
a  motion  filed  imder  this  subsection  by 
providing  relief  which  is  consistent 
with  IC  4-21.5  and  312  lAC  3-1. 

13.  312  LAC  3-1-13    Awards  of 
Litigation  Expenses  for  Specified 
Proceedings 

Subsection  (a)  provides  that  312  lAC 
3-1-13  governs  an  award  of  costs  and 
expenses  reasonably  incurred,  including 
attorney  fees,  under  IC  14-34-15-10. 

Subsections  (b)  and  (c)  do  not  pertain 
to  the  Indiana  progreun. 

Subsection  (d)  provides  that 
appropriate  costs  and  expenses, 
including  attorney  fees,  may  be  awarded 
under  IC  14-34-15-10  in  five  instances. 
First,  litigation  expenses  may  be 
awarded  to  any  person  from  the 
permittee.  However,  the  person  must 
initiate  or  participate  in  an 
administrative  proceeding  reviewing 
enforcement  and  a  finding  must  be 
made  by  the  administrative  law  judge  or 
commission  that  a  violation  of  IC  14-34, 
a  rule  adopted  under  IC  14-34,  or  a 
permit  issued  imder  IC  14-34  has 
occurred  or  that  an  imminent  hazard 
existed  and  the  person  made  a 
substantial  contribution  to  the  full  and 
fair  determination  of  the  issues. 
However,  a  contribution  of  a  person 
who  did  not  initiate  a  proceeding  must 
be  separate  and  distinct  fi"om  the 
contribution  made  by  a  person  initiating 
the  proceeding.  Second,  litigation 
expenses  may  be  awarded  to  a  person 
ft'om  the  department,  other  than  to  a 
permittee  or  the  permittee's  authorized 
representative,  who  initiates  or 
participates  in  a  proceeding.  The  person 
must  prevail  in  whole  or  in  part. 


achieving  at  least  some  degree  of 
success  on  the  merits.  A  finding  must 
also  be  made  indicating  that  the  person 
made  a  substantial  contribution  to  a  full 
and  fair  determination  of  the  issues. 
Third,  litigation  expenses  may  be 
awarded  to  a  permittee  from  the 
department  if  the  permittee 
demonstrates  that  the  department  issued 
a  cessation  order,  a  notice  of  violation, 
or  an  order  to  show  cause  why  a  permit 
should  not  be  suspended  or  revoked  in 
bad  faith  and  for  the  purpose  of 
harassing  or  embarrassing  the  permittee. 
Fourth,  litigation  expenses  may  be 
awarded  to  a  permittee  from  a  person, 
where  the  permittee  demonstrates  that 
the  person  initiated  a  proceeding  under 
IC  14-34-15  or  participated  in  the 
proceeding  in  bad  faith  for  the  purpose 
of  harassing  or  embarrassing  the 
permittee.  Finally,  litigation  expenses 
may  be  awarded  to  the  department  from 
a  person,  where  the  department 
demonstrates  that  the  person  sought 
administrative  review  or  participated  in 
a  proceeding  in  bad  faith  and  for  the 
purpose  of  harassing  or  embarrassing 
the  department. 

Subsection  (e)  allows  the  commission 
to  order  a  person  requesting  a  hearing  to 
pay  the  cost  of  the  court  reporter  if  the 
person  requesting  the  hearing  fails,  after 
proper  notice,  to  appear  at  the  hearing. 

Subsection  (f)  specifies  the  factors 
that  the  commission  must  consider  in 
determining  what  is  a  reasonable 
amount  of  attorney  fees.  The  factors 
include:  (1)  The  nature  and  difficulty  of 
the  proceeding;  (2)  The  time,  skill,  and 
effort  involved;  (3)  The  fee  customarily 
charged  for  similar  legal  services;  (4) 
The  amount  involved  in  the  proceeding; 
and  (5)  The  time  limitations  imposed  by 
the  circumstances.  For  a  party  whose 
attorney  is  a  full-time,  salaried 
employee  of  the  party,  consideration 
also  must  be  given  to  the  prorated  cost 
of  the  salary  of  the  attorney  and  of  the 
clerical  or  paralegal  employees  of  the 
party  who  assisted  the  attorney.  The 
employees'  benefits  attributable  to  the 
time  devoted  to  representation  must 
also  be  considered. 

Subsection  (g)  requires  a  party  who 
wishes  to  seek  litigation  expenses  to 
petition  the  director  within  30  days  after 
the  party  receives  notice  of  the  final 
agency  action.  A  party  wishing  to 
challenge  the  petition  for  an  award  must 
deliver  a  written  response  to  the 
director  within  15  days  of  service  of  the 
petition  for  an  award.  If  a  petition  for 
seeking  litigation  expenses  and 
challenge  of  the  petition  for  award  are 
delivered  to  the  director  under  this 
subsection,  the  director  must  refer  the 
matter  to  the  division  of  hearings  of  the 


commission  for  the  conduct  of  a 
proceeding  under  IC  4-21.5. 

14.  312  lAC  3-1-14    Court  reporter; 
Transcripts 

Subsection  (a)  requires  the 
commission  to  employ  and  engage  the 
services  of  a  stenographer  or  court 
reporter,  either  on  a  full-time  or  a  part- 
time  basis,  to  record  evidence  taken 
during  a  hearing. 

Subsection  (bl  allows  a  party  to  obtain 
a  transcript  of  the  evidence  by 
submitting  a  written  request  to  the 
administrative  law  judge. 

Subsection  (c)  requires  the  party  who 
requests  a  transcript  under  subsection 
(b)  to  pay  the  cost  of  the  transcript. 

Subsection  (d)  provides  that,  upon  a 
written  request  by  a  party  filed  at  least 
48  hours  before  a  hearing,  a  court 
reporter  who  is  not  an  employee  of  the 
commission  will  be  engaged  to  record  a 
hearing. 

15.  312  lAC  3-1-15    Quasi-Declaratory 
Judgments 

Subsection  (a)  allows  a  person  to 
request  the  department  to  interpret  a 
statute  or  rule  administered  by  the 
department  as  applicable  to  a  specific 
factual  circumstance.  The  request  must 
be  in  writing  and  must  describe  with 
reasonable  particularity  all  relevant 
facts.  The  request  must  cite  with 
specificity  the  statutory  or  rule  sections 
in  issue.  "The  request  must  identify  any 
other  person  who  may  be  affected  by  a 
determination  of  the  request.  Finally  the 
request  must  describe  the  relief  sought. 

Subsection  (b)  allows  the  director  or 
the  director's  delegate  to  provide  a 
written  response  to  the  request.  The 
written  response  must  be  provided 
within  45  days  of  the  request.  The 
response  may  include  an  interpretation 
based  upon  the  information  provided  in 
the  request  or  may  specifj'  additional 
information  needed  to  respond  to  the 
request.  If  the  department  needs 
additional  information,  it  has  an 
additional  45  days  in  which  to  respond. 

Subsection  (c)  provides  that  if  the 
department  does  not  respond  within  the 
periods  described  in  subsection  (b),  a 
general  denial  of  the  request  is  deemed 
to  have  resulted. 

Subsection  (d)  allows  the  person  who 
is  seeking  the  request  under  subsection 
(a)  to  file  a  petition  for  administrative 
review  under  IC  4-21.5-3  if  he  or  she 
is  aggrieved  by  the  response  of  the 
department  under  subsection  (b)  or  a 
general  denial  under  subsection  (c).  The 
department's  response  constitutes  a 
determination  of  status  under  IC  4- 
21.5-3-5{a){5). 

Subsection  (e)  provides  that  312  LAC 
3-1-15  does  not  excuse  a  person  from 
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a  requirement  to  ( xhaust  another 
administrative  rei  nedy  provided  by 
statute  or  rule.  A  )erson  may  not  void 
or  modify  a  final  i  trder  entered  by  the 
department  in  an(  ither  proceeding.  A 
request  does  not  e  xtend  any  time 
limitation  imposed  on  the  availability  of 
another  administrative  remedy.  A  final 
order  of  the  department  under  this 
section,  which  fol  lows  a  contested 


proceeding  under 
the  same  precede: 


following  any  oth  jr  contested 
proceeding  under  IC  4-21.5-3. 

16.  312  LAC  3-1-16    Continuances 


Subsection  (a) 
motion  of  a  party 
continued  by  the 
judge  and  shall  be 
showing  of  good 

Subsection  fb) 
continue  a  hearin; ; 
absence  of  evi 
affidavit.  The 
materiality  of  the 
be  obtained:  that 
used  to  obtain  the 
the  evidence  may 
based  on  the 
party's  affidavit 
and  residence  of 
the  probability  of 
testimony  in  a 
absence  of  the 
by  the  party  nor  b 
knowledge,  or 
what  facts  the 
and  that  the  party 
facts  by  another 
testimony  can  be 

Subsection  (c) 
the  receipt  of  a 
imder  subsection 
stipulates  to  the 
the  party  seeking 
indicated  could 
hearing  shall  not 


paTy 


17.  312  lAC  3-1-1 
Proceedings; 
Generally;  Record 
Surface  Coal 


lav 


comme  nces 


:4-21 


Subsection  (a 
record  required  to 
administrative 
21.5-3-14 

proceeding  is  initi  ated 
3-l-3(a)  and  inclid 
described  in  IC 

Subsection  (b) 
addition  to  subsec  ti 
subsection  applies 
concerning  the  a 
of  a  permit  applicition 
application,  or  pei  mit 
14-34^4-13.  Howjver 
subsection  preclu  les 
testimony  or  exhibits 


IC  4-21.5-3,  provides 
t  as  a  final  order 


f  rovides  that  upon  the 
a  hearing  may  be 
i  idministrative  law 
continued  upon  a 
clause. 

r  squires  a  motion  to 
because  of  the 
B  to  be  made  by 
affidavit  must  show  the 
ividence  expected  to 

diligence  has  been 
evidence;  and  where 
36.  If  the  motion  is 
absei  ice  of  a  witness,  the 
n|ust  show:  the  name 
witness,  if  known: 
jrocuring  the 
rea  lonable  time:  that 
witness  was  not  procured 
others  at  the  request, 
coi^sent  of  the  party: 

believes  to  be  true: 
is  unable  to  prove  the 
w  itness  whose 
1  eadily  procured, 
p  rovides  that  if,  upon 
CO  itinuance  motion 
b),  the  adverse  party 
of  the  facts  which 
\  he  continuance 
be  presented,  the 
continued. 


not 


he  I 


Record  of 
Adji^fiicative  Hearings 
of  the  Director  for 
Minhtg  Permits 


I^ovides  that  the 
be  kept  by  an 
judge  under  IC  4- 
when  a 

under  312  LAC 
es  the  items 
5-3-33. 
p  rovides  that  in 
on  (a),  this 
to  a  proceeding 
p^roval  or  disapproval 
permit  revision 
renewal  under  IC 
,  nothing  in  this 
the  admission  of 
that  are  limited  to 


the  explanation  or  analysis  of  materials 
included  in  the  record  before  the 
director.  Neither  does  it  preclude  the 
maimer  in  which  the  materials  were 
applied,  used,  or  relied  upon  in 
evaluating  the  application.  Upon  a 
timely  objection  made  before  or  during 
a  hearing,  the  administrative  law  judge 
shall  exclude  testimony  or  exhibits  that 
are  offered  but  that  identify  or  otherwise 
address  matters  that  are  not  part  of  the 
record  before  the  director  under  IC  14- 
34— 4-13.  The  record  before  the  director 
includes:  the  permit:  the  permit 
application  as  defined  at  310  LAC  12- 
0.5-10;  dociunentation  tendered  or 
referenced,  in  writing,  by  the  applicant 
or  an  interested  person  for  the  purposes 
of  evaluating,  or  docimientation  used  by 
the  department  to  evaluate,  the 
application;  the  analyses  of  the 
department  in  considering  the 
application,  including  the  expertise  of 
the  department's  employees  and 
references  used  to  evaluate  the 
application;  documentation  received 
under  IC  14-34—4,  including  the 
conduct  and  results  of  any  informal 
conference  or  public  hearing  under  IC 
14-34—4-6;  and  correspondence 
received  or  generated  by  the  department 
relative  to  the  application,  including 
letters  of  notification,  proofs  of  filing 
newspaper  advertisements,  and  timely 
written  comments  from  an  interested 
person. 

18.  312  lAC  3-1-18    Petitions  for 
Judicial  Review 

Subsection  (a)  requires  a  person,  who 
wishes  to  take  judicial  review  of  a  final 
agency  action  entered  under  312  LAC  3- 
1,  to  serve  copies  of  a  petition  for 
judicial  review  upon  the  persons 
described  in  IC  4-21.5-5-8. 

Subsections  (b),  (c),  and  (d)  list  the 
names  and  addresses  that  a  copy  of  the 
petition  required  under  IC  4-21.5-5-8 
must  be  served. 

Subsection  (e)  provides  that  the 
commission  and  its  administrative  law 
judge  provide  the  forum  for 
administrative  review  under  this  rule. 
Neither  the  commission  nor  the 
administrative  law  judge  is  a  party. 

HI.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  requesting  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendujent,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 


during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  fi'om 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  cLrciunstances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Yom-  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  fined 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 
"DATES"  or  at  locations  other  than  the 
Indianapolis  Field  Office. 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
IN-149-FOR"  and  your  name  and 
return  address  in  yoiu-  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  yoiu-  Internet  message, 
contact  the  Indianapolis  Field  Office  at 
(317) 226-6700. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  e.s.t.  on  March  22.  2000.  We  will 
arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  you  are  disabled  and 
need  specid  accommodations  to  attend 
a  public  hearing,  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportunity  to 
speak  at  the  public  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request  that  you 
provide  us  with  a  written  copy  of  your 
testimony.  The  public  hearing  will 
continue  on  the  specified  date  until  all 
persons  scheduled  to  speak  have  been 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
all  persons  scheduled  to  speak  and 
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persons  present  in  the  audience  who 
wish  to  speak  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
are  open  to  the  public  and,  if  possible, 
we  will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
also  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record. 

rv.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  goverrunents  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  29,  2000. 
Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  00-5494  Filed  3-6-O0;  8:45  am] 
BILUNG  CODE  431IM)5-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-394;  MM  Docket  No.  00-35;  RM- 
9818] 

Radio  Broadcasting  Services;  Lake 
Isabella,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  by  Dana  J.  Puopolo  requesting  the 
allotment  of  Channel  239A  to  Lake 
Isabella,  California,  as  that  community's 
second  local  aural  transmission  service. 
Coordinates  used  for  this  proposal  are 
the  city  reference  at  35-35-11  NL;  118- 
26-34  WL. 


DATES:  Comments  must  be  filed  on  or 
before  April  17,  2000,  and  reply 
comments  on  or  before  May  2,  2000. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Dana  J.  Puopolo, 
2134  Oak  St.,  Unit  C,  Santa  Monica,  CA 
90405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
00-35,  adopted  February  16,  2000,  and 
released  February  25,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
)ohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-5412  Filed  3-6-00:  8:45  am] 
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DEPARTMErfT  01 '  COMMERCE 

Oceanic  land  Atmospheric 


National 
Administration 

50  CFR  Parts  600 


and  648 


[Docltet  No.  000105^K)4-0004-01;  1.0. 
063099A] 

RIN  0648-AI78 

MagnusorvSteveiis  Fishery 
Conservation  and  Management  Act 
Provisions;  Fishei'ies  of  the 
Northeastern  Uni^  States;  Atlantic 
Herring  Fishery;  Atlantic  Herring 
Fishery  Management  Plan 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Adn^nistration  (NOAA), 

Conunerce. 

ACTION:  Proposed  ^le;  request  for 

comments. 


SUIMMARY:  NMFS  f  roposes  regulations  to 
implement  the  Atl  mtic  Herring  Fishery 
Management  Plan  [FMP).  This  proposed 
rule  would:  Establ  sh  target  total 
allowable  catch  (T  i\C)  levels  for  each  of 
three  management  areas,  one  of  which 
is  divided  into  ins  lore  and  offshore  sub- 
areas;  establish  a  procedure  for  the 
development  and  i  evision  of  annual 
specifications:  est<  blish  initial 
specifications  for  t  le  2000  fishing  year; 
establish  incidentt  1  harvest  limits  when 
a  management  arei  i  is  closed  to  directed 
fishing  for  Atlantic  herring;  establish  a 
vessel  monitoring  iystem  (VMS) 
requirement;  estab  ish  vessel  size  limits; 
establish  a  framew  ork  adjustment 
process;  establish  )ennitting  and 
reporting  requiren  ents;  impose 
restrictions  on  trar  sfers  at  sea;  and 
implement  other  n  easures  for 
administration  anc  enforcement.  The 
purpose  of  this  pre  posed  action  is  to 
manage  the  Atlant  c  herring  {Clupea 
harengus)  fishery  ]  lursuant  to  the 
Magnuson-Steven;  Fishery 
Conservation  and  *1anagement  Act 
(Magnuson-Steven  5  Act)  and  the  FMP 
and  to  prevent  ove  rfishing  of  the 
Atlantic  herring  re  source. 
DATES:  Comments  nust  be  received  at 
the  appropriate  ad  Iress  or  fax  niunber, 
(See  ADDRESSES),  c  n  or  before  5:00  p.m., 
local  time,  on  Apr]  21,  2000. 
ADDRESSES:  Writte  i  comments  should 
be  sent  to  Patricia  \.  Kurkul,  Regional 
Administrator,  N\  FS,  Northeast 
Regional  Office,  O  le  Blackburn  Drive. 
Gloucester,  MA  01 330.  Mark  the  outside 
of  the  envelope,  "Comments  on  Atlantic 
Herring  FMP."  Coi  aments  also  may  be 
sent  via  facsimile  (Fax)  to  (978)  281- 
9135.  Comments  m  ill  not  be  accepted  if 
submitted  via  e-mj  il  or  Internet. 


Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to  the 
Regional  Administrator  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attn:  NOAA  Desk  Officer). 

Copies  of  the  FMP,  its  Regulatory 
Impact  Review  (RIR)  and  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
and  the  Supplement  to  the  IRFA,  and 
the  Final  Environmental  Impact 
Statement  (FEIS)  are  available  from  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(Council),  50  Water  Street,  The  Tannery- 
Mill  2,  Newburyport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
978-281-9272,  fax  978-281-9135. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FMP  was  developed  by  the  New 
England  Fishery  Management  Coimcil 
(Coimcil)  in  response  to  concerns  that 
the  continued  development  and 
increased  landings  in  the  Atlantic 
herring  fishery  required  implementation 
of  management  measures  to  prevent 
overfishing  and  to  allow  for  the  orderly 
development  of  the  fishery. 
Development  of  the  FMP  was 
coordinated  closely  with  the  Mid- 
Atlantic  Fishery  Management  Council 
and  the  Atlantic  States  Marine  Fisheries 
Commission  (Commission)  to  ensure 
that  complementary  management 
measures  in  both  state  and  Federal 
waters  were  developed. 

Atlantic  herring  were  first  managed 
by  a  Council  fishery  management  plan 
approved  by  the  Secretary  of  Commerce 
(Secretary)  and  implemented  on 
December  28,  1978.  This  fishery 
management  plan  used  a  quota  system 
to  control  catches  in  the  fishery.  The 
quota  system,  however,  proved 
ineffective  at  controlling  harvests 
because  of  unresolved  ambiguities  over 
catches  in  state  waters.  On  September 
28,  1982,  the  Secretary  withdrew 
approval  of  that  fishery  management 
plan.  Management  of  the  resource  then 
relied  upon  efforts  by  the  States  of 
Maine,  New  Hampshire,  Massachusetts, 
and  Rhode  Island  to  adopt 
complementary  regulations  through 
interstate  fishery  management  plans.  In 
1995,  NMFS  adopted  a  Preliminary 
Management  Plan  for  the  Atlantic 
Herring  of  the  Northwestern  Atlantic 
(PMP)  to  regulate  foreign  joint  venture 
activities  for  Atlantic  herring  in  the 
exclusive  economic  zone  (EEZ)  (60  FR 
37848,  July  24,  1995).  In  1996,  the 
Council  and  the  Commission  resumed 


the  development  of  additional 
management  measures.  Rather  than 
develop  a  joint  FMP,  the  Council  and 
the  Commission  began  the  process  of 
closely  coordinating  separate  FMPs  for 
state  and  Federal  waters. 

The  Council  announced  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  adoption,  approval, 
and  implementation  of  the  FMP  (62  FR 
4384,  August  2,  1997)  and  scoping 
hearings  were  held  in  Maine, 
Massachusetts,  Rhode  Island,  and  New 
Jersey  in  the  fall  of  1997.  Preliminary 
discussions  on  the  management 
measures  began  soon  after.  The  Council 
published  a  draft  EIS  (DEIS)(63  FR 
34871,  June  26,  1998)  and  held  public 
hearings  in  Maine,  Massachusetts, 
Rhode  Island,  New  Jersey,  and  Virginia 
in  June  and  July  1998.  These  public 
hearings  resulted  in  further  refinements 
to  the  proposed  management  measures, 
which  are  presented  in  this  proposed 
rule. 

The  Council  formally  submitted  the 
FMP  for  Secretarial  review  and  NMFS 
published  a  notice  of  availability  (NOA) 
in  the  Federal  Register  on  July  27,  1999 
(64  FR  40542)  requesting  public 
comments.  The  public  comment  period 
for  the  FMP  ended  September  27,  1999. 
All  comments  received  through 
September  27,  1999,  were  considered  in 
the  approval/disapproval  decision  on 
the  FMP  and  wdll  be  addressed  in  the 
final  rule.  On  October  27,  1999,  NMFS, 
on  behalf  of  the  Secretary,  approved  all 
but  four  of  the  management  measures 
contained  in  the  FMP  and  informed  the 
Council  of  its  decision.  The  disapproved 
management  measures  were:  (1)  Effort 
limits  through  mandatory  days  out  of 
the  fishery;  (2)  spawning  area  closures; 
(3)  adjustment  of  the  TAC  for 
Management  Area  lA;  and  (4)  a 
prohibition  on  specifying  a  total 
allowable  level  of  foreign  fishing 
(TALFF).  The  proposed  scheme  to 
restrict  fishing  to  specific  days  based  on 
the  proportion  of  the  TAC  that  is  caught 
in  a  management  area  was  disapproved 
because  fishers  could  easily  work 
around  the  days-out  restrictions  and 
undermine  the  conservation  intent  of 
National  Standard  1  of  the  Magnuson- 
Stevens  Act.  Some  fishers  may  fish  on 
bad  weather  days  to  work  around  the 
days-out  restrictions,  raising  a  safety 
issue  under  National  Standard  10  of  the 
Magnuson-Stevens  Act.  The  costs  of 
imposing  days  out  of  the  fishery 
outweigh  the  uncertain  benefits.  NMFS 
disapproved  the  spawning  area  closures 
because  it  was  not  demonstrated  that 
the  benefits  of  imposing  the  closures 
outweigh  the  costs.  The  spawning  area 
closures  would  not  apply  to  mobile, 
bottom-tending  vessels  which  may 


Federal  Register /Vol.  65,  No.  45 /Tuesday,  March  7,  2000  /  Proposed  Rules 


11957 


disturb  spawning  herring,  but  only  to 
purse  seiners  and  raid-water  trawlers 
participating  in  the  directed  fishery  for 
Atlantic  herring.  The  conservation 
benefits  of  this  measure  are  uncertain. 
Further,  the  NMFS  Northeast  Region 
Office  of  Law  Enforcement  stated  that 
spawning  area  closures  that  allow  the 
possession  of  herring  on  board  pose 
enforcement  problems.  NMFS  also 
disapproved  the  in-season  adjustment  of 
the  TAG  for  Management  Area  lA 
because  there  is  no  real-time  mechanism 
by  which  the  Administrator,  Northeast 
Regional  Office,  NMFS  (Regional 
A(hninistrator)  cem  monitor  the 
Canadian  catch  or  that  catch 
information  woiUd  be  provided  in  a 
timely  fashion  in  future  years.  This 
measure  is  not  consistent  with  section 
303(a)(1)(A)  of  the  Magnuson-Stevens 
Act  as  it  is  not  a  necessary  and 
appropriate  conservation  and 
management  measure  because  it  may 
not  work.  It  is  also  inconsistent  with 
National  Standard  7  of  the  Magnuson- 
Stevens  Act  because  it  will  only  impose 
costs  to  NMFS  without  assured  benefits. 
Lastly,  NMFS  disapproved  the 
prohibition  on  specifying  a  TALFF 
because  this  prohibition  would  be 
inconsistent  with  sections  201(d)  and 
(303)(a)(4)(B)  of  the  Magnuson-Stevens 
Act  which  require  that  any  fishery 
management  plan  prepared  by  a  Fishery 
Management  Council,  or  by  the 
Secretary,  assess  and  specify  the  portion 
of  optimum  yield  (OY)  which,  on  an 
Eumual  basis,  will  not  be  harvested  by 
domestic  fishing  ves.sels  and  can  be 
made  available  for  foreign  fishing. 
NMFS  informed  the  Council  that  the 
proposed  rule  would  provide  for  the 
annual  specification  of  a  TALFF,  even 
if,  in  any  given  year,  it  is  determined 
that  the  amount  should  be  zero. 
Consequently,  a  TALFF  is  specified, 
albeit  at  zero,  for  the  proposed  initial 
specifications  for  the  2000  fishing  year. 

Herring  landings  have  steadily 
increased  in  the  last  10  years,  with  an 
increasing  proportion  taken  in  the  EEZ, 
rather  than  in  state  waters.  About  70 
percent  of  the  landings  is  now  taken  in 
the  inshore  Gulf  of  Maine  (GOM).  As 
recently  as  the  late  1970s  the  stop  seine 
and  weir  fishery  accounted  for  the 
majority  of  the  landings.  Now  the 
fishery  is  prosecuted  primarily  by  piuse 
seine  emd  mid-water  trawl  vessels  and 
the  proportion  of  the  landings  taken  by 
fixed  gear  in  state  waters  is 
insignificant.  The  two  major  markets  for 
herring  are  the  bait  market  and  sardine 
caimeries.  The  lobster  fishery  has  grown 
to  depend  almost  entirely  on  herring  for 
bait  in  the  absence  of  an  alternative,  and 
it  is  estimated  that  60  to  70  percent  of 


the  herring  caught  is  used  for  bait  in  the 
lobster  or  tuna  fisheries;  about  30 
percent  is  used  by  the  sardine  canneries; 
and  some  is  processed  into  meal,  frozen 
for  use  as  bait  in  other  fisheries,  or  used 
for  animal  feed. 

The  robust  status  of  the  herring 
resource,  coupled  with  increasing 
regulation  in  other  fisheries,  has 
generated  interest  by  fishermen  to 
exploit  the  stock.  The  resource,  serving 
as  an  alternative  to  the  groundfish 
fishery  for  some  fishermen,  can  support 
additional  landings  if  spread  throughout 
the  range,  but  protection  needs  to  be 
provided  to  individual  spawning 
components.  Scientists  caution  that  the 
landings  in  the  GOM  inshore  area 
should  not  increase;  instead,  any 
increase  in  landings  of  Atlantic  herring 
should  come  from  other  areas. 

Therefore,  the  FMP  contains  an 
approved  measure  that  has  target  TACs, 
assigned  by  management  areas,  that 
would  help  prevent  overfishing  of 
components  of  the  stock  complex. 

Auantic  herring  is  a  key  prey  species 
in  the  North  Atlantic  Ocean  and  a  food 
source  for  a  wide  variety  of  other  fish 
species,  marine  mammals,  and  birds.  If 
herring  landings  were  to  increase 
without  any  controls  in  place  to  prevent 
overfishing,  there  could  be  broad 
impacts  on  the  entire  ecosystem.  For 
this  reason,  the  Council  has  been 
cautious  in  setting  the  proposed 
specifications  and  target  TACs  for  the 
fishery. 

The  biological,  economic,  and  social 
impacts  of  these  measures  and  the 
cumulative  impacts  associated  with 
other  FMPs  and  regulations  are 
discussed  in  the  FMP  and  FEIS. 

Status  of  the  Stocks 

In  1998,  the  27th  Northeast  Regional 
Stock  Assessment  Workshop  (SAW  27) 
was  convened  to  examine  the  status  of 
several  species,  including  the  coastal 
stock  complex  of  Atlantic  herring.  SAW 
27  reported  that  the  abundance  of 
herring  in  continental  shelf  waters 
between  Cape  Hatteras  and  the  GOM 
has  been  increasing  steadily  since  the 
mid-1980s,  and  the  Georges  Bank  (GB)/ 
Nantucket  Shoals  component  has  fully 
recovered  from  over-exploitation 
brought  about  by  heavy  foreign  fishing 
in  the  1960s  and  1970s.  As  indicated  in 
its  Jime  1998  plenary  report,  SAW  27 
estimated  the  current  biomass  of 
Atlantic  herring  as  2.9  million  metric 
tons  (mt),  and  spawning  stock  biomass 
as  1.8  million  mt.  Fishing  mortality  rate 
(F)  of  the  entire  stock  complex  is  very 
low  while  recruitment  in  recent  years 
appears  to  be  very  large.  However,  SAW 
27  cautioned  that  there  is  considerable 
uncertainty  over  the  current  stock  size 


estimate,  so  that  any  increase  in 
landings  should  be  allowed  gradually. 

SAW  27  estimated  the  maximum 
sustainable  yield  (MSY)  as  317,000  mt. 
based  on  a  conditioned  run  of  a  siuplus 
production  model.  The  Stock 
Assessment  Review  Committee  (G  ARC), 
in  reviewing  this  MSY  estimate, 
expressed  concern  that  it  may  be 
unrealistic.  The  SARC  suggested  that  a 
yield-per-recruit  model  be  used  to 
estimate  MSY.  This  model  produced 
MSY  estimates  ranging  from  108,000  to 
290.000  mt.  The  SARC  advised  it  would 
not  be  prudent  to  consider  MSY  to  be 
above  200,000  mt  imtil  the  size  of  recent 
year  classes  could  be  better  estimated. 

SAW  27  also  considered  the  status  of 
various  stock  components.  The  NMFS 
Northeast  Fisheries  Science  Center  fall 
trawl  siuvey  data  were  examined  in 
order  to  determine  the  relative 
abimdance  of  herring  in  three  different 
areas  diu"ing  spawning  season.  SAW  27 
concluded  that,  during  spawning 
season,  25  percent  of  the  stock  complex 
occupies  the  GOM  area,  65  percent  is  in 
the  Nantucket  Shoals  area,  and  10 
percent  is  on  GB.  Analysis  of  this  data 
shows  that  the  proportion  on  GB 
appears  to  be  increasing.  While  the 
overall  complex  is  underutilized,  SAW 
27  concluded  that  the  GOM  component, 
which  provides  most  of  the  commercial 
harvest,  is  fully  utilized.  The  SARC 
recommended  that  any  increases  in 
Atlantic  herring  catches  should  not 
come  from  the  GOM  stock  component. 

Overfishing  Definition 

This  FMP  establishes  an  overfishing 
definition  for  Atlantic  herring  in 
accordance  with  the  national  standards 
of  the  Magnuson-Stevens  Act,  as 
amended  by  the  Sustainable  Fisheries 
Act  of  October  1996.  Under  the  revised 
standards,  overfishing  definitions  must 
be  composed  of  two  reference  points, 
one  for  F  and  one  for  stock  biomass 
"Overfishing"  occurs  whenever  a  stock 
or  stock  complex  is  subjected  to  an  F 
value  that  jeopeirdizes  the  capacity  of  a 
stock  or  stock  complex  to  produce  MSY 
on  a  continuing  basis.  "Overfished" 
describes  a  stock  or  stock  complex  with 
a  sufficiently  low  biomass  to  require  a 
change  in  management  practices  to 
achieve  the  appropriate  level  or  rate  of 
stock  rebuilding  to  the  biomass  target. 
Comments  on  the  overfishing  definition 
for  this  FMP  were  solicited  in  the  NOA. 
because,  although  not  codified  in  the 
regulatory  text  of  the  proposed  rule,  the 
overfishing  definition  is  part  of  the 
FMP.  The  overfishing  definition  was 
approved  by  NMFS  on  October  27, 
1997. 
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proposed  rule  would  establish  the 
initial  specifications  for  the  2000  fishing 
year  at  the  levels  specified  in  the  FMP 
for  the  1999  fishing  year. 

The  proposed  specifications  include 
an  ABC  equal  to  300,000  mt  and  an  OY 
equal  to  224,000  mt.  Because  the 
Council  determined  that  the  domestic 
annual  harvest  (DAH)  is  equal  to  the 
OY,  TALFF  would  be  specified  at  zero 
for  the  2000  fishing  year.  Estimates  of 
DAP  are  based  on  recent  processing 
estimates  and  allow  for  possible  errors 
in  estimates  of  the  bait  market  and 
increased  development  of  processing 
capacity.  No  herring  would  be  allocated 
to  USAP  for  the  2000  fishing  year, 
which  would  prohibit  at-sea  processing 
by  domestic  vessels  exceeding  the 
proposed  size  limits.  Table  1  contains 
the  proposed  initial  specifications  for 
the  2000  Atlantic  herring  fishery. 

Table  1— Proposed  Annual  Speci- 
fications' (MT)  FOR  the  Atlantic 
Herring  Fishery,  January  1 
THROUGH  December  31 ,  2000 


Specification 

Atlantic 
Herring 

ABC  

300,000 

OY 

224,000 

DAH  

224,000 

DAP  

180,000 

USAP  

0 

BT  

4,000 

JVPt  : 

JVP  -  Management  Area  2 
JVP  -  Management  Area  3 

JVP  -  Subtotal  

IWP 

JVR  -  Total 

TALFF 

10,000 
5,000 
15,000 
25,000 
40,000 
0 

Reserve  

0 

'  See  Table  2  for  Area  TACs  for  Fisfiing 
Year  2000. 

Management  Areas 

The  proposed  rule  would  establish 
three  management  areas  based  on  the 
existing  areas  established  by  the  PMP 
and  the  Commission's  FMP.  However, 
Management  Area  1  would  be  divided 
into  an  inshore  (Area  lA)  and  an 
offshore  (Area  IB)  area.  The  Coimcil 
would  use  the  management  areas  as  the 
basis  for  recommending  the  distribution 
of  the  TAC  to  different  spawning 
components  for  the  distribution  of  JVP 
allocations  and  could  use  the 
management  areas  as  the  basis  for 
implementation  of  other  management 
measures  in  the  future. 

Total  Allowable  Catch 

The  proposed  rule  would  establish  a 
target  TAG  for  the  2000  fishing  year. 
The  FMP  established  a  target  TAG  for 
the  1999  fishing  year  that  would  remain 


in  effect  for  the  2000  fishing  year,  unless 
revised  through  the  specification 
process.  Because  the  1999  fishing  year 
has  passed,  this  proposed  rule  would 
establish  the  target  TAG  for  the  2000 
fishing  year  at  the  level  specified  in  the 
FMP  for  the  1999  fishing  year.  The  TAG 
would  be  re-specified  for  each  new 
fishing  year.  The  TAG  for  a  given  year 
would  be  distributed  to  the  management 
areas  based  on  existing  knowledge  of 
fishing  patterns,  herring  stock  stnictm-e, 
and  herring  migration.  For  the  2000 
fishing  year  the  proposed  percentage 
allocations  for  the  various  areas  are: 
Area  lA  -  20  percent;  Area  IB  - 11 
percent;  Area  2-22  percent;  Area  3  -  22 
percent;  Reserve  Area  2  -  24  percent. 
(See  Table  2  for  resultant  management 
area  target  TACs.)  Each  year  the 
Coimcil's  Herring  Plan  Development 
Team  would  examine  available  data  and 
recommend  a  TAG  and  its  distribution 
to  the  Coimcil.  The  Council  would  then 
consult  with  the  Commission  before  it 
recommends  a  TAC  to  NMFS.  NMFS 
would  review  the  Council's 
recommendations  and  set  the  TAC, 
publish  the  proposed  TAG  in  the 
Federal  Register  for  public  comment, 
make  a  final  determination,  and  publish 
the  final  TAC  and  responses  to  public 
comments  in  the  Federal  Register.  All 
harvests  of  Atlantic  herring,  from  both 
state  and  Federal  waters,  would  be 
applied  against  the  TAG. 

The  directed  fishery  for  herring  would 
be  closed  in  a  management  area  after  the 
date  on  which  95  percent  of  the  area 
TAG  would  be  caught,  as  projected  by 
NMFS.  Closure  of  the  directed  fishery 
with  5  percent  remaining  for  an  area 
TAG  would  allow  the  incidental  harvest 
of  herring  in  other  fisheries  to  continue, 
while  minimizing  the  likelihood  the 
area  TAG  would  be  exceeded.  This 
percentage  is  based  on  estimates  of  the 
incidental  harvest  of  herring  in  other 
fisheries.  If  the  percentage  allocated  to 
the  incidental  harvest  overestimates  the 
amount  caught  (incidental  harvests  after 
a  closure  are  less  than  5  percent),  the  5 
percent  remainder  for  a  given  area  TAG 
could  be  reduced  by  NMFS  during  the 
annual  specification  process  the 
following  year.  If  the  percentage 
allocated  to  the  incidental  harvest 
underestimates  the  amount  caught 
(incidental  harvests  after  a  closure  are 
more  than  5  percent),  the  5  percent 
remainder  for  a  given  area  TAC  could  be 
increased  the  following  year  through  a 
framework  adjustment.  After  an  area  is 
closed,  vessels  would  be  allowed  to 
possess,  transfer,  or  land  only  2,000  lb 
(907.2  kg)  of  herring,  in  or  from,  the 
closed  area.  Vessels  that  harvest  herring 
in  an  open  area  would  be  allowed  to 
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transit  the  closed  area,  provided  all  gear 
is  stowed. 

The  industry  would  be  notified  of  the 
closure  of  the  directed  fishery  for 
herring  in  a  management  area  through 
notification  published  in  the  Federal 
Register  and  a  variety  of  other  methods, 
including  news  releases,  and  through 
state  agencies. 

Area  TACs  for  Fishing  Year  2000 

Table  2  lists  the  proposed  area  TACs 
for  the  2000  fishing  year. 

Table  2— Proposed  Area  TACs  for 
Fishing  Year  January  l.  2000, 
THROUGH  December  31 ,  2000 


Management  Area 

Area  1A 

Area  1B 

Area  2 

Area  3  

TAG  Reserve  -  Area  2  .... 

TAG  Total  


TAG  (mt) 


45,000 
25,000 
50,000 
50,000 
54,000 


224,000 


Transfers  at  Sea 

There  would  be  no  specific 
restrictions  on  transfers  of  herring  at 
sea,  unless  a  management  area  is  closed 
to  directed  fishing  for  Atlantic  herring 
and/or  other  restrictions  in  the 
regulations  apply.  When  a  management 
area  is  closed  to  directed  fishing  for 
Atlcmtic  herring,  transfers  would  be 
limited  to  no  more  than  2,000  lb  (907.2 
kg)  of  herring  per  day,  in  or  from,  an 
area  subject  to  the  closure.  A  vessel 
could  not  transfer  more  than  2,000  lb 
(907.2  kg)  of  herring  taken  from  a  closed 
area,  nor  transfer  or  sell  any  herring 
taken  from  a  closed  area  to  a  joint 
venture  vessel. 

U.S.  vessels  could  not  transfer  herring 
to  Canadian  herring  carriers  that 
transship  U.S. -caught  herring,  if 
authorized  pursuant  to  the  Sustainable 
Fisheries  Act  (Pub.  L.  104-297,  section 
105(e)),  after  the  amount  of  herring 
transshipped  equals  the  amount  of  the 
BT  specification.  Canadian  herring 
carriers  could  not  receive  U.S. -caught 
herring  after  the  amount  transshipped 
equals  the  amount  of  the  BT 
specification. 

Vessel  Size  Limits 

Domestic  vessels  >  165  feet  (50.3  m) 
in  length  overall  (LOA),  or  >  750  gross 
registered  tons  (GRT)/(680.4  mt),  or  > 
3,000  horsepower  would  not  be 
permitted  to  catch,  take,  or  harvest 
herring  in  or  from  the  EEZ.  Domestic 
vessels  >  165  feet  (50.3  m)  LOA,  or  > 
750  CRT  (680.4  mt)  would  be  allowed, 
however,  to  process  or  receive  herring 
in  the  EEZ,  but  would  be  limited  to  the 


allocated  amount  specified  pursuant  to 
the  specification  process  for  USAP. 

NMFS  notes  discrepancies  in  the  size, 
capacity,  and/or  horsepower  restrictions 
between  the  Atlantic  Herring  and 
Atlantic  Mackerel  FMPs.  However, 
NMFS  in  its  October  27,  1999,  letter  to 
the  Council  indicated  that  it  intends  to 
work  with  the  New  Englemd  and  Mid- 
Atlantic  Councils  to  resolve 
inconsistencies  in  vessel  size  measures 
between  their  Atlantic  Herring  and 
Atlantic  Mackerel  FMPs. 

Roe  Fishery 

The  harvest  of  Atlantic  herring  for  roe 
would  be  allowed,  provided  the 
carcasses  are  not  discarded.  The  Council 
would  monitor  the  development  of  a  roe 
fishery  emd  could,  in  the  future, 
recommend  a  limit  on  the  amount  of 
herring  that  may  be  harvested  for  roe. 

In  the  NO  A  for  the  FMP,  NMFS 
identified  the  specification  of  the 
amount  of  herring  to  be  used  for  roe  as 
a  measiue  of  concern  because  of  an 
erroneous  interpretation  of  the  Council's 
intent  with  respect  to  the  manner  in 
which  limitations  on  the  amount  of 
herring  harvested  for  roe  would  be 
implemented.  Any  restriction  would  be 
implemented  through  the  framework 
adjustment  process  in  accordance  with 
50  CFR  §  648.206  rather  than  through 
notice  action. 

Foreign  Fishing  Vessel  Restrictions 

Foreign  fishing  vessel  permitting  and 
reporting  requirements  are  established 
by  50  CFR  600,  Subpart  F,  which 
include  regulations  on  harvesting  by 
foreign  fishing  vessels  and  joint 
ventures  and  internal  waters  processing 
and  support.  The  Council  would  be 
allowed  to  recommend  joint  ventures 
and  TALFF  in  all  management  areas, 
subject  to  an  annual  review.  The 
Council  could  choose  to  determine  joint 
venture  specifications  and  TALFF  by 
management  area.  If  joint  venture 
allocations  and  TALFF  are  specified  by 
area,  all  herring  supplied  to  the  joint 
venture  and/or  TALFF  would  have  to 
come  from  that  management  area. 

Vessel  Monitoring  Systems 

The  proposed  rule  would  require  the 
installation  and  use  of  a  VMS  unit  on 
vessels  in  the  directed  herring  fishery 
that  caught  >  500  mt  in  the  previous 
year,  or  vessels  whose  owner  intends  to 
harvest  >  500  mt  in  the  current  year.  A 
VMS  would  help  facilitate  the 
monitoring  of  area-specific  TACs  and 
would  assist  with  the  enforcement  of 
closures  of  management  areas  to 
directed  fishing  for  Atlantic  herring,  as 
well  as  facilitate  the  enforcement  of 
closures  imposed  under  regulations 


implementing  other  FMPs.  If  a  vessel 
owner  does  not  declare  the  intention  to 
harvest  >  500  mt  at  the  start  of  the  year, 
and  does  not  install  a  VMS  unit  on  the 
vessel,  the  vessel  may  not  harvest  >  500 
mt  in  that  fishing  year.  The  VMS  unit 
must  be  installed  prior  to  the  beginning 
of  the  fishing  year  in  order  to  land  >  500 
mt  in  that  fishing  year.  Because  in  this 
application  VMS  is  intended  primarily 
to  monitor  areas  fished  as  opposed  to 
days-at-sea  effort,  a  VMS  imit  would 
have  to  be  operating  any  time  an 
Atlantic  herring  vessel  is  underway,  but 
would  not  have  to  be  operating  when  a 
vessel  is  moored  or  maneuvering  in  a 
harbor.  This  would  minimize 
communication  costs  to  vessel  operators 
and  remove  the  necessity  to  provide 
power  to  a  moored  vessel  with  a  VMS 
unit. 

Permitting  Requirements 

All  conunercial  vessels  meeting 
certain  eligibility  requirements  fishing 
for,  possessing,  or  landing  herring  in  or 
from  the  EEZ  would  be  required  to 
obtain  a  Federal  Atlantic  herring  permit. 
Domestic  vessels  >  165  feet  (50.3  m) 
LOA,  or  >  than  750  CRT  (680.4  mt),  or 
>  3,000  horsepower  would  not  be 
eligible  to  be  issued  a  permit  to  harvest 
or  take  herring.  However,  domestic 
vessels  >  165  feet  (50.3  m)  LOA,  or  > 
750  CRT  (680.4  mt),  regardless  of 
horsepower,  would  be  eligible  to  obtain 
a  processing  permit  to  process  or  receive 
herring  in  the  EEZ,  limited  to  the 
amount  allocated  for  USAP  pursuant  to 
the  specification  process.  Other  than 
this  restriction  on  vessel  size,  there 
would  be  no  restrictions  or  qualification 
criteria  necessary  for  a  domestic  vessel 
to  receive  a  permit.  A  vessel  with  a 
Federal  Atlantic  herring  fishing  permit 
would  have  to  be  marked  in  accordance 
with  50  CFR  648.8. 

An  Atlantic  herring  carrier  vessel 
would  be  required  to  obtain,  in  addition 
to  a  Federal  Atlantic  herring  permit,  a 
letter  of  authorization  from  the  Regional 
Administrator  that  would  allow  such 
vessel  to  transport  herring  caught  by 
another  fishing  vessel. 

Operators  of  vessels  issued  an 
Atlantic  herring  fishing  or  processing 
permit  would  be  required  to  obtain  an 
operator  permit.  There  would  be  no 
qualification  or  test  for  this  permit. 
Dealers  of  Atlantic  herring  would  be 
required  to  obtain  a  dealer  permit  and 
to  comply  with  reporting  requirements. 
To  limit  the  number  of  entities  that 
would  have  to  comply  with  dealer 
permitting  and  reporting  requirements, 
given  the  natiure  of  herring  fishing  and 
processing,  this  rule  narrowly  defines 
Atlantic  herring  dealers  as  persons 
owning  or  operating  a  shore-based 
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proposed  rule  would  requfre  that  an 
owner/operator  of  a  vessel  required  to 
be  equipped  with  a  VMS  unit  report  its 
harvest  (landings  and  discards),  by  area, 
on  a  weekly  basis.  These  reports  would 
be  called  in  (using  a  toll  free  number) 
to  an  automated  response  system.  An 
ovimer/ operator  of  a  vessel  with  a  VMS 
unit  would  have  to  call  in  a  report  for 
each  week  of  the  year,  even  if  still  at 
sea,  including  weeks  they  do  not  harvest 
herring.  In  addition,  an  owner/operator 
of  a  vessel  that  harvests  >  2,000  lb 
(907.2  kg)  of  herring  on  a  trip  would 
also  call  in  a  report  by  Tuesday  of  the 
following  week,  even  if  the  herring  had 
not  yet  been  landed.  This  system  would 
improve  the  timeliness  of  information 
on  harvests  of  herring,  which  would 
facilitate  more  accurate  predictions 
about  when  the  TAG  will  be  attained. 

Atlantic  herring  dealers  would  be 
required  to  submit  weekly  dealer  reports 
by  mail.  Although  dealers  are  required 
to  submit  a  weekly  report  to  an  FVR 
system  for  other  Northeast  Region  quota 
managed  species,  Atlantic  herring 
dealers  would  not  be  required  to  submit 
a  weekly  report  to  an  IVR  system  unless 
the  Regional  Administrator  determines 
that  there  is  a  need  for  such  reports. 

Atlantic  herring  processors  would  be 
required  to  submit  annually  the  Fishery 
Products  Report,  U.S.  Processors, 
Annual  Survey,  (NOAA  Form  88-13). 
This  report,  collecting  information  on 
the  uses  of  herring,  would  facilitate  the 
management  of  the  fishery  to  achieve 
OY. 

Essential  Fish  Habitat 

The  Council  submitted  an  omnibus 
essential  fish  habitat  (EFH)  amendment 
to  address  EFH  provisions  for  several 
FMPs  for  Northeastern  fisheries.  The 
omnibus  EFH  amendment  document 
also  included  the  EFH  components  of 
the  proposed  FMP,  which  was  then  still 
under  development  by  the  Gouncil. 
Although  the  Atlantic  herring  EFH 
components  were  included  in  the 
omnibus  EFH  amendment,  they  were 
not  considered  during  Secretarial 
review  of  the  omnibus  EFH  amendment. 
For  Atlantic  herring,  the  NOA  for  the 
omnibus  EFH  amendment  (63  FR  66110, 
December  1,  1998)  stated  that  "the 
omnibus  amendment  includes  the  EFH 
components  of  the  FMP  that  is  being 
developed  by  the  [NEFMG  Gouncil).  The 
EFH  information  for  Atlantic  Herring 
will  be  incorporated  by  reference  into 
the  FMP  when  that  fMp  is  submitted 
for  Secretarial  approval."  The  NOA  for 
the  FMP  invited  comment  on  the 
approvability  of  the  herring  EFH 
provisions  in  the  Gouncil's  omnibus 
EFH  amendment.  Under  the  proposed 
framework  adjustment  process  for 


Atlantic  herring,  measures  could  be 
added  or  adjusted  to  describe,  identify, 
and  protect  EFH  and  designate  habitat 
areas  of  particular  concern  within  EFH. 

Annual  Monitoring  and  Framework 
Adjustment  Measures 

The  FMP  will  be  monitored  on  an 
annual  basis.  The  status  of  the  resource 
and  the  fishery  will  be  reviewed  by  the 
Council's  Atlantic  Herring  Oversight 
Committee  in  considtation  with  the 
Commission's  Atlantic  Herring  Section. 
Recommendations  on  specifications  will 
be  developed,  as  well  as  any  suggested 
changes  to  the  management  measures. 
These  will  be  forwarded  by  the  Herring 
Oversight  Committee  to  the  Council, 
which  will  take  appropriate  action. 
Specifications  will  be  recommended  to 
NMFS,  and  changes  to  management 
measures  could  be  adopted  through  a 
framework  adjustment  or  FMP 
amendment,  as  appropriate.  This 
process  will  begin  in  July  of  each  year 
so  that  changes  could  be  implemented 
by  January  1  of  the  following  fishing 
year.  The  Commission  wiU  be  expected 
to  implement  any  corresponding 
changes  in  state  waters. 

The  framework  adjustment  process 
adopted  in  the  FMP  is  identical  to  that 
used  in  other  Northeast  Region  fisheries. 
This  process  allows  changes  to  be  made 
to  the  regulations  in  a  timely  manner 
without  going  through  the  plan 
amendment  process,  as  appropriate.  It 
provides  a  formal  opportunity  for  public 
comment  that  substitutes  for  the 
customary  public  comment  period 
provided  by  publishing  a  proposed  rule. 
If  changes  to  the  management  measures 
were  contemplated  in  the  FMP  and  if 
sufficient  opportunity  for  public 
comment  on  the  framework  action 
existed,  NMFS  could  bypass  the 
proposed  rule  stage  and  publish  a  final 
rule  in  the  Federal  Register.  The 
management  measures  that  could  be 
implemented  and  adjusted  through  the 
freunework  process  include  the 
following:  (1)  Management  area 
boundaries;  (2)  size,  timing,  or  location 
of  spawning  area  closures;  (3)  closed 
areas  other  them  a  spawning  closures;  (4) 
restrictions  in  the  amount  of  fishing 
time;  (5)  a  days-at-sea  system;  (6) 
adjustments  to  specifications;  (7) 
adjustments  to  the  Canadian  catch 
deducted  when  determining 
specifications;  (8)  distribution  of  the 
TAG;  (9)  gear  restrictions  (such  as  mesh 
size)  or  requirements  (such  as  bycatch- 
reduction  devices);  (10)  vessel  size  or 
horsepower  restrictions;  (11)  closed 
seasons;  (12)  minimum  fish  size;  (13) 
trip  limits;  (14)  seasonal,  area,  or 
industry  sector  quotas;  (15)  measures  to 
describe  EFH,  fishing  gear  management 
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measures  to  protect  EFH,  and 
designation  of  habitat  areas  of  particular 
concern  within  EFH;  (16)  measures  to 
facilitate  aquacultiu-e,  such  as  minimum 
fish  sizes,  gear  restrictions,  minimum 
mesh  sizes,  possession  limits,  tagging 
requirements,  monitoring  requirements, 
reporting  requirements,  permit 
restrictions,  area  closures,  establishment 
of  special  management  areas  or  zones, 
and  any  other  measures  included  in  the 
FMP;  (17)  changes  to  the  overfishing 
definition;  (18)  vessel  monitoring 
system  requirements;  (19)  limits  or 
restrictions  on  the  harvest  of  herring  for 
specific  uses;  (20)  quota  monitoring 
tools,  such  as  vessel,  operator,  or  dealer 
reporting  requirements;  (21)  permit  and 
vessel  upgrading  restrictions;  (22) 
implementation  of  measures  to  reduce 
gear  conflicts,  such  as  mandatory 
monitoring  of  a  radio  channel  by  fishing 
vessels,  gear  location  reporting  by  fixed 
gear  fishermen,  mandatory  plotting  of 
gear  by  mobile  fishermen,  standards  of 
operation  when  conflict  occurs,  fixed 
gear  marking  or  setting  practices;  gear 
restrictions  for  certain  areas,  vessel 
monitoring  systems,  restrictions  on  the 
maximiun  number  of  fishing  vessels, 
and  special  permitting  conditions;  (23) 
limited  entry  or  controlled  access 
system;  (24)  specification  of  the  amount 
of  herring  to  be  used  for  roe;  and  (25) 
any  other  measure  currently  included  in 
the  FMP. 

Clarification  of  Initial  "Fishing-up" 
Period 

The  Council,  in  its  discussion  of 
specifications  for  the  Herring  FMP, 
referred  to  an  initial  "fishing-up"  period 
in  which  OY  would  not  exceed  MSY.  A 
complete  discussion  is  contained  in 
section  3.2  of  Volume  I  of  the  FMP. 

NMFS  interprets  the  initial  "fishing- 
up"  period  to  mean  the  2000  fishing 
year. 

Preliminary  Management  Plan  for  the 
Atlantic  Herring  Fishery  of  the 
Northwestern  Atlantic 

On  July  24,  1995  (60  FR  37848), 
NMFS  announced  approval  of  the  PMP 
to  regulate  foreign  joint  venture 
activities  for  Atlantic  herring  in  the 
EEZ.  The  PMP,  which  set  the  initial 
specification  for  Atlantic  herring, 
provided  joint  venture  opportunities  in 
the  exclusive  economic  zone  by 
allocating  a  portion  of  the  allowable 
biological  catch  for  joint  venture 
processing.  The  PMP  also  established 
permit  conditions  and  restrictions  for 
foreign  vessels  that  participate  in  joint 
ventures.  Because  the  FMP  addresses 
issues  related  to  Atlantic  herring  foreign 
joint  venture  activities,  NMFS  proposes 
to  withdraw  approval  of  the  PMP  and  to 


remove  existing  regulations  related  to 
Atlantic  herring  (50  CFR  600.525)  at  the 
time  the  final  rule  implementing  the 
FMP  becomes  effective. 

Classification 

The  Regional  Administrator 
determined  that  the  FMP  is  necessary 
for  the  conservation  and  management  of 
the  Atlantic  herring  fishery  and  that  it 
is  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

This  action  has  been  determined  to  be 
significant  for  the  purposes  of  E.O. 
12866. 

The  Council  prepared  an  FEIS  for  the 
FMP;  a  notice  of  availability  was 
published  on  September  24,  1999  (64  FR 
51753).  A  copy  of  the  FEIS  may  be 
obtained  from  the  Council  (see 
ADDRESSES). 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  Council  has 
prepared  an  IRFA  that  describes  the 
economic  impacts  of  the  proposed 
measures  on  a  substantial  number  of 
small  entities.  Reasons  why  the  action  is 
considered,  as  well  as  the  objectives  and 
legal  basis  of  the  rule,  are  described  in 
the  preamble  to  this  rule  and  are  not 
repeated  here.  The  impacts  on  small 
entities  attributable  to  the  preferred 
management  measures  for  approved 
measures  and  alternative  management 
measures  to  the  approved  measures  are 
discussed  below.  The  IRFA  and 
Supplement  to  the  IRFA  also  contain 
information  on  the  impacts  on  small 
entities  of  the  measures  disapproved  by 
NMFS. 

Small  Entities  Affected  by  an  Open 
Access  Fishery 

The  identification  of  the  number  of 
small  entities  affected  by  this  rule  is 
complicated  in  two  ways.  First,  vessels 
fishing  for  herring  are  not  currently 
required  to  possess  Federal  herring 
permits.  Second,  while  many  vessels 
currently  landing  herring  possess  other 
Federal  permits  or  letters  of 
authorization,  there  are  some  vessels 
that  fish  for  herring  only  in  state  waters 
that  do  not  possess  such  permits  or 
authorizations.  Only  those  vessels  that 
have  another  Federal  permit  are 
required  to  submit  vessel  trip  reports 
and  can  be  readily  identified  in  the 
permit,  vessel  trip  report,  and  dealer 
weighout  databases. 

Because  some  vessels  may  target 
herring  for  a  small  number  of  trips  each 
year,  vessels  were  identified  as 
participating  in  a  "directed"  fishery  for 
herring  if  they  landed  at  least  one  trip 
of  one  metric  ton  (2.205  lb)  or  more  of 
herring  during  1997.  There  were  only  61 
vessels,  which  landed  97,300  mt, 
amounting  to  99  percent  of  all  herring 


landings  in  the  Northeast,  while  140 
vessels  landing  herring  during  1997 
accounted  for  less  than  71  mt. 
Expressed  in  terms  of  revenues,  the  61 
vessels  derived  about  $10.7  million 
from  herring  fishing  while  the 
remaining  vessels'  total  herring 
revenues  did  not  exceed  $8,000. 
Therefore,  for  IRFA  purposes,  the  set  of 
affected  vessels  is  limited  to  these  61 
vessels  in  the  directed  herring  fishery. 

Of  the  61  vessels,  17  of  them  derived, 
on  average,  less  than  $1,000  in  herring 
revenues  in  1997.  The  remaining  44 
vessels  were  divided  into  two  groups. 
The  first  group  of  25  vessels  derived,  on 
average,  $5,534  from  herring  revenues 
in  1997.  The  remaining  group  of  19 
vessels  earned,  on  average,  $524,000 
from  herring  revenues  in  1997.  The  44 
vessels  constitute  22  percent  of  the  201 
vessels  that  landed  some  herring  in 
1997  and  72  percent  of  the  61  vessels  in 
the  directed  herring  fishery.  The 
regulations  would  mostly  affect  the 
group  of  19  vessels  that,  on  average, 
earned  $524,000  from  herring  revenues 
in  1997.  These  vessels  alone  represent 
31  percent  of  all  business  entities  in  the 
directed  herring  fishery.  Whether  the 
affected  set  of  vessels  is  defined  to 
include  only  61  vessels  or  all  of  the  201 
vessels  that  landed  herring  in  1997,  the 
regulations  would  affect  a  substantial 
number,  i.e.,  more  than  20  percent,  of 
the  small  entities  in  the  fishery. 

The  Council  also  considered  adopting 
a  limited  entry  or  controlled  access 
system  alternative.  The  Council 
considered  a  comprehensive  system  that 
could  be  adopted  for  either  the  entire 
management  unit  or  for  specific 
management  areas.  This  alternative 
included  the  possibility  of  using  limited 
entry  in  the  GOM  where  there  is  a  desire 
to  restrict  harvests,  but  not  in  the 
offshore  areas  where  there  is  a  desire  to 
increase  fishing  effort.  The  Council  did 
not  choose  this  approach,  because  it  felt 
that  it  would  limit  the  ability  of  some 
smaller  vessels  in  rebuilding  fisheries  to 
shift  into  the  herring  fishery. 

The  Council  did  not  perform  a 
detailed  analysis  of  the  impact  of  a 
limited  entry  or  controlled  access 
system  on  small  businesses  because  this 
alternative  was  not  pursued.  The 
impacts  of  a  controlled  access  or  limited 
entry  system  on  small  businesses  in  the 
herring  fishery  depends  on  the 
qualification  criteria  used  to  limit  the 
number  of  participants.  It  also  depends 
on  whether  the  limited  entry  system 
applied  to  all  management  areas  or  only 
particular  management  areas.  The 
Council  decided  not  to  pursue  the 
controlled  access  alternative  because  it 
conflicted  with  FMP  goals  and  the  full 
details  of  the  proposal  were  not  defined. 
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The  Council  did  pi  ovide  the  public  an 
opportunity  to  con  iment  on  a  wide 
variety  of  possible  qualification  criteria, 
and  illustrated  hovi/  those  criteria  would 
limit  participants  i  a  the  fishery.  These 
criteria  and  their  ii  apacts  illustrate  the 
niunber  of  small  h\  isinesses  that  would 
be  affected  by  a  limited  entry  program. 
At  one  extreme,  th  i  fishery  would  have 
vessels  that  fished  in 
in  1996  or  1997  and 


been  limited  to  15 
Management  Area 
possessed  a  letter  c  f  authorization  to  use 


small  mesh  nets  in 


qualification  criter  a  were  adopted  for 
all  management  aroas,  46  vessels  that 


participated  in  the 


fishery  in  1997  wo  jld  be  eliminated 


from  the  fishery.  If 
Management  Area 


only  applied  to 
lA,  it  would 


eliminate  3-5  vessi  sis  that  fished  in  this 
area  but  did  not  ob  tain  a  letter  of 
authorization.  It  w  )uld  also  prevent 
vessels  in  other  fis  leries  from 
participating  in  th(  herring  fishery.  At 
the  other  extreme 
would  have  issued 


i  proposed  criteria 
a  limited  entry 
permit  to  any  vess(  il  that  possessed  a 


squid,  mackerel,  oi 


^tle 


v\oul 


impose  any 
vessel  operators, 
limit  participation 
would  not  restrict 
are,  however,  used 
distribution  of  the 
have  economic  i 
are  discussed  in  tht 


Impacts  of  TAG  Distribution 

Under  the 
scheme,  there  are 
domestic  harvest 
overall  revenues 
the  FMP,  there  wojild 
which  managemer  t 


the  COM.  If  this 


directed  herring 


butterfish  permit. 


This  would  have  q  jalified  over  2,800 
vessels  for  the  fish  sry.  The  impacts  of  a 
large  number  of  pa  rticipants  in  the 
fishery  on  small  bi  sinesses  would  be 
little  different  than  the  impacts  from  the 
open  access  altemi  tive  proposed  by  the 
Council. 

Impacts  of  the  Mai  lagement  Areas  and 
Sub-areas 

The  managemen 
FMP  are  based  on 
various  spawning 
allows  the 
measures  that 
particular  spawninjg 
management  areas 
basis  for  TAC 
been  established  tc 
exploitation  of  i 
components  that 
the  stock  complex 
management  areas 
have  any  direct 
establishment  of 


areas  adopted  by  the 
jiowledge  of  the 
( omponents.  This 
develop  ment  of  management 
spec  ifically  target  a 

component.  The 
further  provide  the 
distribution  and  have 
avoid  the  over- 
indjvidual  spawning 
included  within 
The  designation  of 
is  not  expected  to 

impacts.  The 
areas  would  not 


aje 


ec(  nomic 


additional  requirements  on 
Id  not  directly 
in  the  fishery,  and 
;atches.  The  areas 
to  guide  the 
TACs,  which  would 
impacts  on  vessels  that 
following  section. 


existing  management 
o  limits  on  the 
herring.  While 
Id  increase  under 

be  changes  in 
areas  supply  those 


of 

CdUl 


revenues.  Historically,  most  domestic 
herring  landings  have  come  from  the 
inshore  COM,  defined  now  as 
Management  Area  lA.  The  proposed 
management  measures  are  not  intended 
to  reduce  herring  landings  overall,  but 
rather  to  reduce  herring  landings  frtim 
Management  Area  lA  only.  However, 
other  TAC  options  considered  by  the 
Coimcil  also  reduce  the  expected 
landings  from  Management  Area  lA 
from  ciurent  levels.  The  proposed  TAC 
exceeds  overall  landings,  and  the 
proposed  TAC  by  management  area  for 
Areas  IB,  2,  and  3  exceed  cmrent 
landings  from  each  of  those 
management  areas.  Since  specification 
of  TACs  in  Areas  IB,  2  and  3  that  are 
greater  than  current  landing  levels 
would  not  consfrain  fishing  activity, 
reduce  revenues,  or  impact  small 
businesses,  the  Coimcil  focused  on 
analyzing  the  economic  impacts  of  the 
TAC  t  in  Management  Area  lA. 

The  range  of  options  considered  by 
the  Council  provided  different  levels  of 
protection  to  individual  spawning 
components.  When  considering  the  TAC 
distribution  options,  the  Council  did  not 
just  consider  different  TAC  levels  for 
the  various  management  areas. 

Each  option  also  identified  a  different 
process  for  distributing  the  TACs.  While 
some  of  the  options  have  less  economic 
impact  on  Management  Area  lA 
revenues  than  the  proposed  action 
(based  on  catches  in  1997  and  1998),  the 
rejected  options  included  methods  of 
distributing  the  TAC  that  were 
determined  not  to  meet  the  conservation 
goals  and  objectives  of  the  FMP. 

Option  1  proposed  assigning  a  TAC  to 
each  of  Management  Areas  1  A,  IB,  2 A 
and  2B/3.  (The  proposed  Area  2A  -  the 
northern  part  of  Area  2  -  is  not  adopted 
by  this  FMP.)  The  seasonal  (winter) 
TAC  assigned  to  Area  2A  would  have 
explicitly  considered  the  mixing  of 
COM  and  GB/Nova  Scotia  fish  in  this 
area.  By  limiting  the  catch  in  this  area, 
some  control  would  have  been  exercised 
over  the  amount  of  COM  herring  caught 
during  the  winter  months.  If  the  catch 
in  this  area  during  this  time  period  was 
imlimited,  it  is  possible  that  the  COM 
spawning  component  could  be  rapidly 
depleted  without  notice.  Similarly,  the 
TAC  in  Area  lA  protects  the  COM 
herring  in  this  area  during  the 
remainder  of  the  year.  TACs  for  the 
other  areas  insure  that  the  overall  catch 
does  not  exceed  the  OY.  This  option 
was  rejected  because  of  uncertainty  over 
the  migration  of  COM  herring  into  the 
proposed  Management  Area  2.  While 
the  migration  patterns  can  be  estimated 
based  on  the  location  of  herring  in  this 
area  during  the  winter  months  when  the 
GB  stock  had  collapsed,  the  exact 


location  of  herring  in  this  area  is 
imknown. 

Option  2  proposed  assigning  a  TAC  to 
each  of  Management  Areas  lA  and  3.  A 
TAC  was  also  to  be  assigned  to 
Management  Areas  IB  and  2  combined 
(the  TAC  could  be  taken  from  these  two 
areas  regardless  of  catch  location).  TACs 
are  assigned  based  on  knowledge  of 
stock  structvue  and  migration  of  herring. 
By  limiting  the  catch  in  Management 
Area  lA,  protection  is  provided  to  the 
COM  spawning  component.  Using  a 
TAC  to  limit  catches  in  Management 
Area  3  provides  some  protection  to  GB/ 
Nantucket  Shoals  spawning  component 
fish.  The  combined  TAC  in  Management 
Areas  IB  and  2  would  simplify  the 
administration  of  the  TAC  system.  This 
option  was  rejected  because  the 
combined  TAC  for  Management  Areas 
IB  and  2  increases  the  risk  of 
overfishing  those  herring  in 
Management  Area  IB  in  the  siunmer 
months.  Herring  in  this  area  are 
believed  to  come  from  both  the  GOM 
and  GB/Nantucket  Shoals  spawning 
components.  Large  catches  (in  theory,  at 
least,  of  up  to  the  total  TAC  for  these 
two  areas)  would  imacceptably  risk 
damaging  these  spawrning  components. 
While  catches  of  this  magnitude  may  be 
unlikely  given  recent  landings  in  Area 
IB,  the  strong  market  demand  during 
the  summer  months  when  herring  are  in 
this  area  could  result  in  an  unacceptably 
high  catch.  By  combining  the  TAC  for 
this  area  with  the  TAC  for  Area  2,  there 
is  little  protection  provided  to  herring  in 
Management  Area  IB. 

Option  3  proposed  assigning  TACs  to 
all  four  areas  for  each  of  three  seasons. 
It  makes  explicit  use  of  knowledge  of 
stock  structure  and  relative  stock  sizes 
to  control  catch  in  each  area  and  time 
period  so  that  individual  spawning 
components  are  not  damaged.  In  theory, 
this  option  provided  the  greatest 
protection  to  individual  spawning 
components  of  herring.  This  option  was 
rejected  however  because,  in  practice,  it 
relied  on  a  level  of  detail  on  stock 
structure  that  is  lacking.  The  complexity 
of  the  scheme  also  made  it  less  likely 
that  it  could  be  accm-ately  monitored 
and  implemented,  reducing  its 
effectiveness. 

Option  4  proposed  assigning  TACs  to 
the  three  major  management  areas  based 
on  an  estimate  of  the  amount  of  fish  that 
is  present  in  these  areas  on  an  annual 
basis.  It  does  not  have  as  close  a 
relationship  to  current  knowledge  on 
stock  structure.  It  does  provide  some 
measure  of  protection  to  the  individual 
spawning  components,  primarily 
through  the  use  of  conservative  TACs. 
Because  this  method  places  less 
emphasis  on  seasonal  migrations  of 
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herring,  any  amount  of  herring  assigned 
to  Management  Area  IB  reduces  the 
amount  of  herring  available  for 
Management  Area  lA.  TACs  must  be  set 
at  conservative  levels  to  prevent 
overfishing  of  specific  spawning 
components.  This  option  was  rejected 
because  of  its  reliance  on  historic 
fishing  patterns  that  may  change. 

Option  5  proposed  assigning  one 
overall  TAG  to  the  entire  coastal  stock 
complex  based  on  the  ABC  and  OY. 
This  option  was  rejected  because  it 
ignores  any  information  on  stock 
structiue,  and  assumed  that  the  entire 
coastal  stock  complex  is  one 
homogenous  stock.  For  this  reason,  it 
provides  no  protection  whatsoever  to 
individual  spawning  components.  In 
theory,  the  entire  OY  could  be  taken 
from  the  GOM  in  the  summer  months. 
Harvests  at  this  level  far  exceed 
historical  catches  from  this  area  and 
could  not  be  supported.  This  approach 
could  decimate  herring  stocks  if  all 
fishing  effort  is  concentrated  in  one 
management  area. 

The  proposed  TAG  alternative  would 
result  in  a  greater  decline  in  landings 
from  1996-97  levels  in  the  in-shore 
GOM  than  the  non-selected  alternatives. 
(The  potential  changes  in  revenue  under 
the  various  TAG  options  in  Management 
Area  lA  may  be  seen  in  Table  E.58  of 
the  FMP.)  These  rejected  alternatives 
would  increase  the  risk  of  overfishing 
the  inshore  herring  resource.  In  general, 
the  rejected  options  did  not  provide 
sufficient  protection  to  specific 
spawning  components  of  herring  - 
specifically,  the  GOM  spawning 
component  of  herring.  (Note:  The 
proposed  options  were  developed  prior 
to  issuance  of  the  report  of  the  27th 
SAW,  which  evaluated  GOM  herring  as 
fully  exploited.)  The  27th  SAW  noted 
that  current  levels  of  F  in  the  GOM  may 
not  be  sustainable.  The  Goiuicil 
considered  this  report  in  selecting  and 
determining  its  TAG  distribution 
method  and  initial  TAGs. 

Sixty-one  vessels  participated  in  the 
directed  herring  fishery  in  1997.  The 
negative  impacts  of  the  reduction  in 
Area  lA  TAG  would  not  be  uniform  for 
all  vessels  or  all  sectors  on  the  61 
vessels.  It  would  most  heavily  impact 
those  vessels  that  fished  only  in  this 
area.  Because  almost  70  percent  of  the 
landings  and  67  percent  of  the  revenues 
from  the  entire  herring  fishery  came 
from  Area  lA  in  1997,  vessels  that  fish 
for  herring  exclusively  or  primarily 
within  Area  lA  are  expected  to 
experience  the  greatest  negative  impacts 
of  the  TAGs  established  under  the  FMP. 
Of  the  61  vessels  in  the  entire  directed 
fishery  in  1997,  39  fished  at  least  a 
portion  of  the  year  in  Area  1  A.  Of  these. 


9  had  annual  herring  revenues  of  less 
than  $1,000  per  vessel,  13  had  annual 
herring  revenues  of  between  $1,000- 
$29,000  per  vessel;  and  17  had  annual 
herring  revenues  of  more  than  $30,000 
per  vessel.  Based  on  the  1997  fishery 
(the  most  recent  year  landings  data  were 
av£ulable  at  the  time  the  analysis  was 
prepared),  the  imposition  of  the  Area  lA 
TAG  estabhshed  under  the  FMP  could 
reduce  herring  landings  from  this  area 
by  as  much  as  36.5  percent.  Therefore, 
assuming  proportional  impacts  of  the 
TACs  across  all  vessels  fishing  in  Area 
lA,  9  vessels  could  experience 
reductions  in  revenue  of  up  to  $365  per 
vessel,  13  could  experience  reductions 
of  up  to  $10,843  per  vessel,  and  17 
could  experience  reductions  of  more 
than  $11,000  per  vessel.  Since  about  67 
percent  of  revenues  from  the  entire 
herring  fishery  in  1997  came  from  Area 
lA,  the  TAG  could  result  in  a  decline  in 
total  revenues  to  the  fishery  of  as  much 
as  25  percent. 

Actual  impacts  of  the  TAG  are 
expected  to  be  less  than  described 
above.  The  FMP  establishes  a  TAG  for 
the  entire  herring  fishery  at  a  level  that 
would  allow  total  landings  to  double 
over  1997  levels.  Given  that  there  is  at 
least  some  flexibility  for  a  portion  of  the 
39  vessels  that  fished  in  Area  lA  in 
1997  to  fish  outside  Area  lA  for  some 
or  all  of  the  fishing  year,  those  vessels 
could  harvest  herring  in  other 
management  areas  and  thereby  replace 
some  or  all  of  the  revenues  lost  to  them 
due  to  Area  lA  harvest  restrictions.  The 
extent  of  this  revenue  replacement 
depends  on  the  willingness  and  ability 
of  vessel  owners  to  change  ports  or  to 
travel  farther  to  locate  herring  in  other 
management  areas,  their  ability  to 
market  their  catch,  and  any  ex-vessel 
price  changes  that  might  result. 
Furthermore,  of  the  39  vessels  that 
fished  in  Area  1 A  in  1997,  only  3  or  4 
(purse  seiners)  fished  exclusively  within 
Area  lA.  Although  it  is  not  possible  to 
quantify  the  extent  to  which  the  other 
35  or  36  vessels  fished  outside  Area  lA, 
their  dependence  on  Area  lA,  and  the 
precise  impacts  of  Area  lA  TAG 
restrictions  on  thefr  revenues  are  likely 
less  than  those  described  above. 

In  addition,  the  Council's  analysis 
was  based  on  the  best  available 
landings-related  information  for  1997. 
While  the  proposed  TAG  would  reduce 
landings  from  the  1997  high  levels,  1998 
landings  information  available  for  Area 
lA  indicate  that  only  43,000  mt  were 
landed.  This  amount  is  2,000  mt  less 
than  the  proposed  45,000  mt  TAG  for 
this  area.  However,  because  of  wide 
variations  in  Atlantic  herring  landings 
over  the  past  20  years,  it  cannot  be 
determined  that  the  decrease  in  the 


1998  landings  reflects  a  trend  in  the 
fishery.  It  is  possible  that  other 
exogenous  factors  could  have  factored 
in  the  reduced  1998  landings. 

Impacts  of  Permitting  and  Reporting 
Requirements 

Vessels,  dealers,  and  processors 
would  be  requfred  to  obtain  permits  and 
comply  with  reporting  requirements. 
Some  participants  in  the  fishery  already 
have  a  federal  permit  and  comply  with 
reporting  requirements  for  another 
fishery.  The  compliance  costs  are 
primarily  due  to  the  time  required  to 
complete  and  submit  the  necessary 
forms.  The  annual  costs  to  comply  with 
these  requirements  are  estimated  at 
$7.80  for  vessel  permits,  $25.32  for 
operator  permits.  $27.00  for  vessel  trip 
reports,  and  $52.00  (maximum)  for 
interactive  voice  reports.  Total  annual 
compliance  costs  per  vessel  are  thus 
$112  per  vessel  for  these  measures.  The 
total  annual  cost  for  dealers  is  estimated 
to  be  $1.58  for  permits  and  $78.70  for 
weekly  landing  reports,  for  an  annual 
total  of  about  $80  per  dealer.  The  annual 
compliance  costs  for  processors  is  also 
estimated  to  be  $1.58  for  permits  and 
$7.83  for  an  annual  report,  or  a  total  of 
$9.41  per  processor.  These  costs  are 
considered  insignificant. 

The  Council's  rationale  for  requiring 
permits,  as  opposed  to  taking  no  action 
in  this  regard,  is  to  identify  participants 
in  the  fishery.  Currently,  no 
comprehensive  reporting  requirements 
for  vessels  fishing  for  herring  exist. 
When  permitted,  participants  in  the 
fishery  would  be  identified  and 
landings  and  purchases  of  herring 
would  be  reported.  With  the  level  of 
detailed  reporting  required,  catches 
would  be  better  monitored,  enabhng 
managers  to  more  accurately  calculate 
estimates  of  F  and  resource  status. 

Impacts  of  VMS  Requirements 

Vessels  that  intend  to  harvest  >  500 
mt  of  herring,  or  that  harvested  >  500  mt 
of  herring  in  the  previous  year,  would 
be  required  to  operate  a  VMS  unit.  The 
annual  cost  per  vessel  to  purchase, 
install,  and  operate  a  VMS  unit  is 
estimated  to  be  $2,700.  Additional  costs 
would  be  incurred  due  to  burden-hoiu 
estimates  of  the  requirements  associated 
with  VMS,  estimated  at  an  additional 
$111  per  vessel  per  year.  At  the  >  500 
mt  threshold,  this  would  be 
approximately  4  percent  of  annual 
revenues  from  herring.  When  compared 
to  the  average  herring  revenues  of  the  19 
vessels  that  landed  most  of  the  herring 
in  1997  and  who  would  be  required  to 
have  a  VMS  based  on  1997  landings, 
this  cost  is  equal  to  approximately  0.5 
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percent  of  the  averaj  e  revenues  for  this 
group. 

The  Council  consi  dered  requiring  all 
vessels  in  the  herrin  ?  fishery  to  have  a 
VMS.  This  alternati'  e  was  rejected,  as 
there  seemed  to  be  1  ttle  justification  to 
require  a  VMS  on  th  ase  vessels  that  land 
only  a  small  amouni  of  herring.  The 
costs  of  installing  ar  d  operating  a  VMS 
would  exceed  herrir  g  revenues  for 
many  of  the  vessels  hat  landed  only  a 
small  amount  of  her  ing,  particularly 
those  that  did  not  p<  rticipate  in  the 
directed  fishery.  Th(  i  Council  also 
considered  not  requ  ring  a  VMS  on  any 
herring  fishing  vess(  Is.  This  alternative 
would  have  eased  tl  e  burden  on  the 
small  businesses  in  he  herring  fishery 
because  they  would  not  have  had  to  pay 
for  the  installation  a  nd  maintenance  of 
the  equipment.  This  option  was  rejected 
by  the  Council  becai  ise  it  determined 
that  it  was  crucial  tc  require  a  VMS  for 
administration  and  i  inforcement  of  the 
FMP.  The  FMP  uses  area-specific  TACs 
to  control  F  in  the  fi  >hery.  In  order  for 
there  to  be  confiden  ;e  in  reported  catch 
locations,  there  is  a  leed  for  an 
independent  metho(  I  to  verify  fishing 
vessel  location.  The  U.S.  Coast  Guard 
surveillance  flights  ;  ind  aircraft  could 
provide  this  verifica  tion,  but  are  limited 
in  number  and  couli  1  not  cover  the 
entire  fishing  area  d  je  to  limited  assets. 
A  VMS  system,  on  t  le  other  hand, 
would  provide  the  a  Dility  to  monitor 
vessel  location  whei  lever  the  vessel  is 
underway.  The  VMJi  system  would 
generate  a  record  of  each  trip  that  could 
be  compared  to  repc  rted  catch  locations 
to  make  sure  that  ca  ches  were  reported 
in  the  correct  manaj  ement  areas.  VMS 
would  also  make  it  ( lasy  for  patrolling 
cutters  and  aircraft  I  o  locate  herring 
fishing  vessels  and  '  erify  their  activity. 
In  addition,  VMS  w  )uld  provide  an 
additional  capabilit  r  to  verify  that 
vessels  were  not  fisling  in  a 
management  area  w  len  the  aiea  is 
closed  because  the  '  'AC  was  exceeded. 
The  Council  determ  ined  that  the 
benefits  of  a  VMS  re  quirement  would 
exceed  the  costs  imposed  on  small 
businesses. 

With  a  no  action 
entire  area  closure 
surveillance.  The  > 
requirement  to  use 
that  the  majority  of 
would  be  monitorec 
costs  to  the  industr 
a  VMS  unit  for  a 
specific  vessels. 

The  compliance 
would  not  result  in 
total  costs  of  prod 
5  percent. 


i  Itemative,  the 
\  ^ould  require 
500  mt  threshold 
VMS  unit  insures 
lerring  landings 
,  while  minimizing 
by  only  requiring 
snJall  number  of 

c  osts  for  the  FMP 
an  increase  in  the 
uf  tion  by  more  than 


Impacts  of  Vessel  Size  Limits 

The  FMP  establishes  a  size  limit  on 
domestic  harvesting  vessels  in  the 
herring  fishery.  The  Council 
recommended  a  size  limit  <  165  feet 
LOA,  and  no  more  than  750  CRT.  Such 
vessels  also  must  have  no  more  than 
3,000  shaft  horsepower.  The 
Commission  first  adopted  such 
restrictions  in  a  Commission  emergency 
action  in  1997  (reacting  to  the  interest 
of  large  factory  trawler  owners  to  exploit 
the  herring  resource)  and  the  Council 
voted  at  that  time  to  support  the 
Commission's  action.  Congress  further 
addressed  the  issue  in  the  NMFS 
appropriations  bill  for  fiscal  year  1998, 
and  again  in  1999,  restricting  NMFS 
from  using  any  of  its  funds  to  issue 
permits  or  other  authorization  letters  to 
vessels  exceeding  like  size  restrictions. 
The  size  limit  restrictions,  established 
by  the  Commission  and  later  in  several 
congressional  bills,  are  larger  than  any 
of  the  vessels  that  landed  herring  in 
1996  or  1997.  No  vessels  larger  than  the 
restrictions  have  participated  in  the 
herring  fishery  in  the  past.  (For  vessels 
identified  as  having  caught  herring  in 
1997,  the  maximiun  LOA  was  126  ft., 
the  maximum  horsepower  was  2,100, 
and  the  maximum  CRTs  was  246.)  The 
size  limits  will  maintain  the  existing 
industry  structure.  This  restriction 
would  not  have  a  negative  impact  on  the 
small  businesses  in  the  herring  fishery. 

Because  the  herring  resource  is 
underutilized,  there  would  be  some 
room  for  growth  in  harvesting  and 
processing  capacity.  The  Council  feels 
that  a  number  of  large  vessels  would 
rapidly  reach  the  proposed  limits  on  the 
TAC.  The  resultant  rapid  attairunent  of 
the  TAC  would  reduce  the  supply  of 
fresh  herring  to  the  bait  and  cannery 
markets.  There  is  also  the  possibility 
that  large  catcher/processors  would 
monopolize  the  resource. 

The  Council  is  also  limiting 
processing  by  large,  domestic  vessels  to 
an  amount  specified  on  an  annual  basis. 
These  two  restrictions  comprise  the 
preferred  alternative  of  the  Council  and 
are  intended  to  provide  some  control 
over  the  development  of  excess  fishing 
capacity  in  the  region,  and  to  take  into 
account  the  concerns  of  fishing 
communities  and  historic  herring 
fishery  participants. 

One  of  the  oDjectives  of  the  FMP  is  to 
provide  controlled  opportunities  for 
fishers  in  other  fisheries  in  New 
England  and  the  mid-Atlantic  regions. 
Many  fishers  are  facing  additional 
restrictions  in  the  groundfish,  scallop, 
monkfish,  dogfish,  and  whiting  fisheries 
due  to  poor  resource  conditions.  Ihe 
ability  to  enter  the  herring  fishery 


would  provide  an  opportunity  for  them 
to  shift  their  effort  onto  a  robust 
resource  until  rebuilding  plans  in  these 
fisheries  can  be  accomplished.  The 
number  of  vessels  that  can  enter  this 
fishery  is  dependent  on  each  vessel's 
share  of  the  resource.  The  limits  on 
ves.sel  size  would  encourage  more  small 
vessels  to  enter  the  fishery  and  harvest 
a  share  of  the  available  TAC, 
ameliorating  the  impacts  of  restrictions 
in  other  fisheries. 

For  the  first  year  of  the  FMP,  the 
recommended  specification  for  large  at- 
sea  domestic  processors  is  0  mt.  This  is 
a  precautionary  approach  that  would 
give  the  Council  time  to  evaluate  the 
impacts  of  the  management  program 
before  introducing  large  domestic 
processors  into  the  fishery.  The 
proposed  specification  would  minimize 
impacts  on  the  small  businesses  in  the 
fishery.  Existing  small  businesses  would 
compete  within  the  existing  industry 
structiu-e,  with  established  markets 
clearly  identified.  One  possible  negative 
impact  of  the  proposed  specification  on 
small  businesses  is  that  it  would  limit 
the  market  available  to  existing  markets, 
depriving  small  vessels  of  an  additional 
venue  (the  large  vessel)  to  sell  their 
catch.  This  measure  explicitly  considers 
the  concerns  of  those  conununities  and 
small  entities  in  the  northeast  region 
that  are  dependent  on  the  herring 
fishing  industry  and  the  possible 
impacts  that  may  result  from  the 
uncontrolled  entry  of  large  domestic 
processors.  The  "no  action"  alternative 
would  allow  large  domestic  vessels  to 
enter  the  fishery  unfettered.  The  most 
likely  role  would  be  as  processing 
vessels.  While  the  impacts  of  allowing 
such  large  domestic  processors  into  the 
fishery  are  not  clearly  understood,  they 
could  result  in  displacement  of 
shoreside  processors  that  depend  on 
herring  and  may  limit  the  development 
of  additional  shoreside  processing 
capacity. 

One  possible  benefit  of  the  "no 
action"  alternative,  however,  is  if  large 
domestic  processing  vessels  enter  the 
fishery  and  hire  local  catcher  vessels  to 
supply  them  herring.  The  increased 
revenues  from  this  activity  could  benefit 
small  entities  and  communities 
suffering  from  reduced  revenues  caused 
by  resource  shortfalls  and  increasing 
regulation  of  the  fishing  industry.  Some 
cu^e  concerned,  however,  that  the 
companies  that  own  these  vessels  may 
bring  their  own  catcher  vessels  into  the 
region.  As  a  result,  the  benefits  would 
then  accrue  to  the  regions  that  are  less 
dependent  on  the  fishing  industry. 
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Impacts  of  Joint  Venture  Specifications 
and  Restrictions 

The  FMP  specifies  zero  TALFF, 
which  would  preclude  directed  foreign 
fishing  and  result  in  benefits  fi-om  the 
fishery  accruing  to  domestic  fishers.  The 
expansion  of  the  herring  fishery  would 
require  domestic  fishers  to  develop 
markets  and  invest  in  the  vessels  and 
processing  capability  to  enter  those 
markets. 

However,  the  FMP  provides  for 
foreign  participation  in  the  fishery  in 
the  EEZ  through  joint  ventiu-e 
processing  (just  as  the  states  provide  for 
such  participation  through  internal 
waters  processing).  In  the  EEZ,  these 
vessels  are  permitted  into  the  fishery 
only  when  it  suits  the  needs  of  the  U.S., 
and  such  vessels  are  limited  to 
processing  fish  in  excess  of  the  capacity 
needed  for  domestic  processors.  The 
total  allocations  (DAP,  JVPt,  BT  and  the 
Reserve)  in  any  one  management  area  or 
subarea  would  not  exceed  the  TAG  set 
for  that  area  or  subarea  during  the 
fishing  year.  A  figiu'e  of  40,000  mt  is 
recommended  for  JVPt  after  reviewing 
recent  foreign  processing  performance. 
While  this  level  is  lower  than  the  80,000 
mt  allocated  by  the  Commission  for  the 
1998/1999  IWP  season,  it  is  over  three 
times  higher  than  the  highest  actual 
combined  JVP  and  IWP  performance  in 
the  last  10  years  and  allows  for 
substantial  temporary  participation  by 
foreign  vessels  in  the  U.S.  fishery.  This 
would  allow  foreign  vessels  to  purchase 
herring  from  U.S.  harvesting  vessels, 
providing  an  additional  market  for 
them.  Not  only  would  this  benefit  the 
small  entities  currently  in  the  fishery,  it 
could  provide  additional  opportunities 
for  some  vessel's  to  target  herring  rather 
than  species  that  may  be  overfished.  It 
would  also  allow  those  fishers  that 
participate  in  mackerel  joint  ventures  to 
sell  herring  when  it  is  caught  along  with 
mackerel. 

In  the  event  of  a  closure  to  a  directed 
herring  iishery  in  any  one  area  or 
subarea,  BT,  JVP  and  IWP  (the  Council 
and  the  Commission  agree  on  the 
recommended  allocation  of  JVPt  to  JVP 
and  IWP)  operations  would  cease  to 
receive  any  herring  caught  from  a  closed 
area  or  subarea.  A  key  element  in  the 
review  of  JV  activities  is  the  impact  on 
domestic  processing  activity  - 
specifically,  on  the  east  coast,  shoreside 
processors  (since  there  have  not  been 
any  large  domestic  at-sea  processors  in 
east  coast  fisheries). 

In  recent  years  there  has  been  little 
interest  by  foreign  vessels  to  participate 
in  herring  joint  ventures  and  the  actual 
performance  of  herring  JVs  has  been 
insignificant,  occurring  only  in 


connection  with  mackerel  JVs. 
(Confidentiality  restrictions  prevent 
listing  actual  JV  herring  catches  in 
1997.)  The  demand  for  herring  JVs  is 
directly  linked  to  world  herring  prices, 
most  notably  herring  prices  from  the 
North  Sea  herring  fishery. 

Impacts  of  Initial  and  Annual 
Specifications 

The  domestic  Atlantic  herring  fishery 
has  not  been  subject  to  limits  on  catch 
by  a  Federal  FMP  since  1982.  Because 
of  the  lack  of  current  permitting  emd 
reporting  systems,  there  is  some 
uncertainty  in  the  current  levels  of 
fishing  effort  and  the  actual  harvest  of 
Atlantic  herring.  There  is  also 
imcertainty  in  the  ability  of  U.S.  fishers 
to  develop  new  markets  for  the 
increased  catch  levels  that  are  possible, 
and  for  U.S.  processors  to  process 
increased  catches  of  herring  that  may 
occur  under  this  FMP. 

These  uncertainties  make  it  difficult 
to  predict  exactly  how  the  fishery  would 
develop.  The  Council  has  adopted  a 
precautionary  approach  to  many 
elements  of  the  management  program  in 
order  to  account  for  these  uncertainties. 

DAP  is  based  on  existing  processing 
capacity  with  the  addition  of  nearly 
80,000  mt  to  account  for  the 
introduction  of  new  capacity,  possible 
misreporting  in  the  bait  fishery,  and 
increases  in  processing  by  existing- 
processors. 

The  amount  allocated  to  BT  is  about 
10  percent  larger  than  the  highest 
amount  reported  transferred  to 
Canadian  canneries  in  any  of  the  last  10 
years.  These  transfers  are  part  of  a 
traditional  cross-border  trade  in  raw 
herring  that  helps  U.S.  sardine 
canneries  obtain  herring  during  periods 
of  low  resource  abundance  in  U.S. 
waters. 

The  zero  amount  specified  for  USAP 
would  prevent  large  domestic 
processing  vessels  from  entering  the 
fishery  in  1999.  Concern  has  been 
expressed  that  this  results  in  unfair 
treatment  to  such  vessels,  which  could 
not  participate  in  at-sea  processing 
while  large  foreign  vessels  could 
(through  JVs).  The  Council's  initial 
recommendation  to  specify  USAP  at 
zero  was  because  of  a  desire  to  maintain 
the  status  quo  in  the  industry  until  the 
effectiveness  of  the  FMP  could  be 
evaluated.  By  contrast  to  JVs,  large 
domestic  processing  vessels  would  have 
a  great  deal  of  flexibility  once  allowed 
into  the  fishery.  They  could  compete  in 
the  same  markets  as  other  processors 
without  restraints.  Once  allowed  into  a 
fishery,  there  is  a  perception  that  they 
would  have  earned  permanent  "rights" 
to  participate.  The  possible  impacts  of 


large  at-sea  processors  in  the  Atlantic 
herring  fishery  are  not  clearly 
understood,  arguing  for  a  cautious 
approach  to  their  introduction  into  the 
fishery.  While  the  specification  for 
USAP  may  be  set  at  a  level  other  than 
zero  mt  in  the  future,  the  Council's 
recommendation  to  allocate  zero  mt 
initially  is  within  the  Council's 
discretion. 

Impacts  of  Transfers  at  Sea 

Allowing  a  vessel  to  transfer  herring 
at  sea  during  a  closure  complicates  the 
enforcement  of  the  2,000-lb  (907.2-kg) 
trip/possession  limit.  A  complete 
prohibition  on  all  transfers,  however, 
would  uimecessarily  restrict  the  lobster 
and  tuna  fisheries.  Vessels  in  these 
fisheries  frequently  obtain  fresh  bait 
through  transfers  (sales)  at-sea. 
Allowing  these  transfers  thus  benefits 
the  small  businesses  that  sell  the  herring 
and  those  small  businesses  who 
purchase  it  for  bait  (i.e.,  lobster  and  tuna 
fishers).  Enabling  these  small  entities  to 
obtain  fresh  bait  at  sea  minimizes  their 
costs  since  they  wouldn't  have  to  travel 
into  port  for  it.  It  also  benefits  them  by 
assuring  that  the  bait  is  of  higher  quality 
in  that  it  is  more  likely  to  be  fresh. 

This  measure  would  place  some 
controls  on  transfers  at-sea  to  prevent 
wide  scale  violations  dt  the  trip  limit. 

Disapproved  Measures 

On  October  27,  1999,  NMFS 
disapproved  the  proposed  spawning 
area  closures  and  the  proposed  scheme 
to  restrict  fishing  to  specific  days  based 
on  the  proportion  of  the  TAC  caught  in 
a  management  area  (mandatory  days  out 
provision).  The  reason  for  the 
disapproval  of  these  measures  is 
described  elsewhere  in  this  preamble. 
These  measures  are  contained  in  the 
IRFA  and  supplement  to  the  IRFA  and, 
therefore,  are  also  discussed  in  this 
classification  section. 

Impacts  of  Spawning  Closures 

At  the  time  the  Council  prepared  the 
IRFA,  the  Council  determined  that  the 
proposed  spawning  closures  were 
expected  to  have  an  impact  on  herring 
landings  and  revenues,  subject  to  the 
ability  of  fishers  to  locate  herring  in 
other  areas  or  at  other  times.  The  total 
impacts  of  these  closures  were 
estimated  to  be  a  reduction  of  10,332  mt 
in  herring  landings  and  $1.1  million  in 
revenues.  The  actual  decline  in  landings 
and  reduction  in  revenues  due  to  the 
spawning  closures  was  likely  to  be  less, 
however.  The  displacement  of  effort  to 
other  areas,  opening  of  a  large  area 
south  of  42°30'N.  latitude  to  fishing  by 
the  proposed  action,  and  the  interaction 
of  the  spawning  closures  with  the 
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The  Council  also  considered  a 
number  of  variations  for  determining 
the  starting  dates  of  the  closures.  These 
variations  were  predicated  on  the 
biological  condition  of  spawning 
herring.  While  the  economic  impacts 
would  not  likely  have  differed 
significantly  from  the  preferred 
alternative,  this  approach  would  have 
introduced  uncertainty  into  the  timing 
of  the  closures.  The  fixed  date  selected 
by  the  Council  in  the  preferred 
alternative  would  have  allowed  vessels 
and  dealers  to  plan  fishing  operations 
around  known  closure  dates  and  was 
initially  preferred  by  many  in  the 
industry.  It  also  would  have  avoided  the 
administrative  costs  necessary  to 
operate  a  sampling  program  that  would 
have  been  a  required  part  of 
determining  the  closure  dates. 

Finally,  the  Council  also  considered 
the  option  of  not  establishing  any 
spawning  restrictions  in  Management 
Areas  1 A  or  IB.  In  the  short  term, 
landings  and  revenues  would  increase  if 
this  option  were  selected.  Over  a  longer 
period,  the  practice  of  fishing  on 
spawning  aggregations  in  this  intensely 
fished  area  would  be  expected  to  have 
a  negative  impact  on  the  biological 
condition  of  the  resource.  Failure  to 
provide  protection  during  the  spawning 
periods  could  result  in  the  elimination 
of  individual  spawning  components, 
even  while  remaining  within  overall 
mortality  goals  set  by  the  TAC.  This 
would  result  in  either  lower  TACs  to 
reduce  effort  on  spawning  fish,  or,  in 
the  extreme,  could  damage  the  resource 
sufficiently  so  that  fishing  would  have 
to  be  prohibited  in  the  area.  Either  result 
would  reduce  revenues  from  this  area. 
As  vessels  moved  into  other  areas  to 
find  herring,  operating  costs  would  be 
expected  to  increase  with  the  additional 
transit  time  offshore. 

Impacts  of  Mandatory  Days  out  of  the 
Fishery 

The  Council  determined  that  fishing 
effort  would  have  been  reduced  as  the 
TAC  was  approached  by  requiring 
vessels  to  take  mandatory  days  out  of 
the  fishery.  The  number  of  days  taken 
out  of  the  fishery  would  have  been 
determined  by  how  close  the  catch  was 
to  approaching  the  TAC.  This  measure 
would  have  been  expected  to  reduce 
catch  rates  as  the  TAC  is  approached. 
This  would  have  helped  prevent  the 
TAC  from  being  exceeded  before  the 
fishing  year  was  over. 

This  measure  also  would  have 
redistributed  fishing  effort  to  other 
areas.  As  the  number  of  days  out  of  the 
fishery  increased,  some  vessels  may 
have  chosen  to  relocate  to  areas  that 
remain  open.  The  Council  selected  this 


measure  over  other  alternatives  because 
it  would  have  minimized  impacts  on  the 
industry  while  extending  the  season.  It 
would  have  allowed  fishing  activity  to 
continue  unfettered  in  management 
areas  where  landings  were  at  a  lower 
level  and  were  not  approaching  the 
TAC.  This  would  have  encouraged  a 
shift  in  effort  fi"om  areas  with 
restrictions  into  other  open  areas, 
particularly  when  three  or  four  days 
were  closed  to  the  directed  fishery. 
Shifting  effort  would  not  have  been 
without  cost  however.  As  fishing  days 
were  restricted,  vessels  would  have 
incurred  higher  operating  costs  if  they 
chose  to  fish  in  other  areas  further  from 
their  home  port. 

The  major  reason  for  this  measure  was 
to  provide  a  supply  of  herring  to  the 
market  for  a  longer  period  of  time  than 
if  there  were  no  controls  put  into  place 
until  the  overall  TAC  was  reached  and 
the  fishery  was  closed.  For  this  reason, 
the  Council  rejected  the  no  controls 
approach. 

The  Council  also  considered  trip 
limits  as  an  alternative,  but  rejected  the 
idea  because  of  concerns  over  discards, 
enforcement  difficulties,  and  difficulty 
in  creating  an  equitable  system. 

The  Council  also  considered 
apportioning  the  TAC  over  a  shorter 
time  period  -  rather  than  an  annual 
basis.  See  Option  3  under  'Impacts  of 
TAC  Distribution',  above.  It  rejected  this 
alternative  because  it  would  have 
resulted  in  unacceptable  administrative 
costs  to  monitor  the  TAC. 

Conclusion 

The  proposed  regulations  would 
allow  increased  landings  of  herring,  the 
extent  of  which  may  depend  more  on 
market  conditions  than  on  the 
regulations.  The  FMP  could,  however, 
change  fishing  patterns,  particularly  in 
die  COM.  The  restrictive  TAC  in  the 
inshore  COM  could  force  fishing  effort 
into  other  areas  where  harvest  rates  may 
not  be  as  high,  possibly  increasing 
operating  costs. 

A  copy  of  the  IRFA  and  the 
Supplement  to  the  IRFA  are  available 
from  the  Council  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection-of-information  displays  a 
currently  valid  OMB  control  number. 

This  proposed  rule  references  foreign 
fishing  vessel  activity  reports,  which  is 
a  collection-of-information  requirement 
subject  to  the  PRA  that  was  previously 
approved  by  OMB  under  control 
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number  0648-0075.  These  reports  are 
estimated  at  6  minutes/response. 

This  proposed  rule  also  contains  12 
new  collection-of-information 
requirements  subject  to  the  PRA,  which 
have  been  submitted  to  OMB  for 
approval.  The  public  reporting  burden 
for  each  collection  of  information  per 
response  is  indicated  in  parentheses  in 
the  following  list  of  new  requirements, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
soiut:es,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Public  comment  is  sought  regarding: 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  these  reporting  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

The  new  requirements  are: 

Open  access  Atlantic  herring  permits 
{30  minutes/response). 

Operator  permits  (60  minutes/ 
response). 

Dealer  permits  (5  minutes/ 
response(trip)). 

Processor  permits  (5  minutes/ 
response). 

Vessel  trip  reports  (5  minutes/ 
response). 

Interactive  voice  response  system 
reports  (4  minutes/response). 

Dealer  logbooks  reports  (2  minutes/ 
response). 

Annual  processor  reports  (30 
minutes/response) . 

Vessel  monitoring  system  verification 
requirement  (2  minutes/response). 

Vessel  monitoring  system  reports  (5 
seconds/response) . 

Vessel  monitoring  system  installation 
(60  minutes/response). 

Herring  carrier  exemption  from  VMS 
requirements  authorization  letter  (2 
minutes/response) . 

List  of  Subjects  in  50  CFR  Parts  600  and 
648 

Fisheries,  Fishing,  Foreign  Vessels, 
Reporting  and  recordkeeping 
requirements. 


Dated:  February  23,  2000. 
Andrew  A.  Rosenberg, 
Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  600  and  648  are 
proposed  to  be  amended  as  follows: 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C.  1801 
ef  seq. 

§600.525    [Removed] 

2.  Remove  §600.525. 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.1,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  648.1    Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMPs)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  mackerel.  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP);  the  Atlantic  siuf  clam  and  ocean 
quahog  fisheries  (Atlantic  Siu^f  Clam 
and  Ocean  Quahog  FMP);  the  Northeast 
multispecies  and  monkfish  fisheries 
((NE  Multispecies  FMP)  and  (Monkfish 
FMP));  the  summer  floimder,  scup,  and 
black  sea  bass  fisheries  (Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
FMP);  the  Atlantic  bluefish  fishery 
(Atlantic  Bluefish  FMP);  the  spiny 
dogfish  fishery  (Spiny  Dogfish  FMP); 
and  the  Atlantic  herring  fishery 
(Atlantic  Herring  FMP).  *  *  * 
***** 

3.  In  §  648.2,  the  definitions  for 
"Council"  and  "Vessel  Monitoring 
System"  are  revised  and  the  definitions 
for  "Atlantic  herring",  "Atlantic  herring 
carrier",  "Atlantic  herring  dealer", 
"Atlantic  herring  processor",  "Border 
transfer",  "Horsepower",  "IVR  System". 
"JVPt",  "Processing",  and  "U.S.  at-sea- 
processing"  are  added  alphabetically  to 
read  as  follows: 

§648.2    Definitions. 

***** 

Atlantic  herring  means  Clupea 
harengus. 

Atlantic  herring  carrier  means  a  vessel 
with  an  Atlantic  herring  permit  that 
does  not  have  any  gear  on  board  capable 
of  catching  or  processing  herring  and 


that  has  on  board  a  letter  of 
authorization  fi'om  the  Regional 
Administrator  to  transport  herring 
caught  by  another  fishing  vessel. 
Atlantic  herring  dealer  means: 

(1)  A  person  owning  or  operating  a 
shore-based  pump  that  uses  such  pump 
to  offload  any  AUantic  herring  from  a 
vessel  with  a  Federal  Atlantic  herring 
permit;  or 

(2)  A  person  who  purchases  any 
herring  directly  from  a  vessel  with  a 
Federal  Atlantic  herring  permit  that  is 
offloaded  from  the  vessel  other  than 
with  a  shore-based  pump  for  purposes 
other  than  for  the  purchaser's  own  use 
as  bait;  or 

(3)  A  person  owning  or  operating  a 
processing  vessel  that  receives  any 
Atlantic  herring  from  a  vessel  with  a 
Federal  Atlantic  herring  permit  whether 
at  sea  or  in  port. 

Atlantic  herring  processor  means  a 
person  who  receives  unprocessed 
Atlantic  herring  from  a  fishing  vessel 
with  a  Federal  Atlantic  herring  permit 
or  an  Atlantic  herring  dealer  for  the 
purposes  of  processing;  or  the  owner  or 
operator  of  a  vessel  that  processes 
Atlantic  herring;  or  an  Atlantic  herring 
deader  who  purchases  Atlantic  herring 
for  resale  as  bait. 
***** 

Border  transfer  (BT)  means  the 
amount  of  herring  specified  pursuant  to 
§  648.200  that  may  be  transferred  to  a 
Canadian  transport  vessel  that  is 
permitted  under  the  provisions  of  Pub. 
L.  104-297,  section  105(e). 
***** 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atlantic  herring,  Atlantic  sea 
scallop,  and  the  NE  multispecies 
fisheries,  and  the  Mid-Adantic  Fishery 
Management  Council  (MAFMC)  for  the 
Atlantic  mackerel,  squid,  and  butterfish; 
the  Atlantic  surf  clam  and  ocean 
quahog;  the  summer  flounder,  scup.  and 
black  sea  bass  fisheries;  and  the  Atlantic 
bluefish  fishery. 
***** 

Horsepower,  with  respect  to  the 
Atlantic  herring  fishery,  means  the  total 
maximum  continuous  shaft  horsepower 
of  all  a  vessel's  main  propulsion 
machinery. 
***** 

rVR  System  means  the  Interactive 
Voice  Response  reporting  system 
established  by  the  Regional 
Administrator  for  the  purpose  of 
monitoring  harvest  levels  for  certain 
species. 
***** 

fVPt,  with  respect  to  the  Atlantic 
herring  fishery,  means  the  specification 
of  the  total  amount  of  herring  available 
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for  joint  venture  profcessing 
vessels  in  the  EEZ  afid 
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render  it  suitable  foi 
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including  but  not  li 
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salting,  drying, 
into  meal  or  oil. 


fishery 
than 
(if 


Icng- 


mu 


extract  on 


{process,  in  the 
means  the 
icing,  bleeding, 
Atlantic  herring  to 
human 
(jonunercial  uses, 
term  storage, 
ted  to  cooking. 
.  smoking. 


frees  ing.  or  rendering 


I  proces  smg 


U.S.  at-sea 
respect  to  the 
means  the  specifical  i 
§648.200,  of  the 
can  be  received  fron  i 
U.S.  vessels  issued 
processing  permit  a! 
§648.4(a)(10)(ii). 


(USAP).  with 
Atlan^c  herring  fishery, 
on,  pursuant  to 
amount  of  herring  that 
or  processed  by. 
Atlantic  herring 
described  in 


<n 


Vessel  Monitoring 
means  a  vessel  mon 
VMS  unit  as  set  fort  i 
approved  by  NMFS 
sea  scallop.  NE 
and  Atlantic  herrinj 
by  this  part. 


System  (VMS) 
toring  system  or 
in  §  648.9  and 
or  use  on  Atlantic 
mul  ispecies.  monkfish. 
vessels,  as  required 


4.  In  §648.4. 
(c)(2)(vi)  are  added 


para^aphs  (a){10)  and 
read  as  follows: 


lo 


fis  1 


use 


§648.4    Vessel  and 
permits. 

(a)  *  *  * 

(10)  Atlantic  herrtig 
Atlantic  herring  per  nit. 
provided  herein,  an  i 
United  States  must 
and  have  on  board  a 
herring  permit  to 
land,  or  process 
from  the  EEZ.  This 
not  apply  to  the  following 

(1)  A  vessel  that 
solely  for  its  own 
the  vessel  does  not 
mid-water  trawl,  pe 
gillnet,  or  bottom 
or 

(2)  A  skiff  or  othe  • 
exclusively  to  depl 
seine  operation  diu 
a  vessel  that  is  duly 
this  part. 

(B)  Eligibility.  A 
States  is  eligible  for 
an  Atlantic  herring 
catch,  take,  harvest, 
Atlantic  herring  in 
unless  the  vessel  is 
in  length  overall 
(680.4  mt),  or  the  vessel 
3,000  horsepower 

(ii)  Atlantic  herrihg 
A  vessel  of  the  Unit  sd 


ii  dividual  commercial 


by  foreign 
state  waters. 


vessels,  (i) 
(A)  Except  as 
vessel  of  the 
lave  been  issued 
valid  Atlantic 
for,  catch,  possess. 
Atli  intic  herring  in  or 
1  equirement  does 


f  ossesses  herring 
as  bait  providing 
lave  purse  seine, 
agic  gillnet.  sink 
triwl  gear  on  board; 


cv 


similar  craft  used 
the  net  in  a  purse 
ng  a  fishing  trip  of 
permitted  under 


vessel  of  the  United 
and  may  be  issued 
jermit  to  fish  for. 
and  possess 
from  the  EEZ 
165  feet  (50.3  m) 
or  >  750  GRT 
engine  is  > 


(ir  1 


(LOA) 


processing  permit. 
States  that  is  > 


165  feet  (50.3  m)  LOA.  or  >  750  GRT 
(680.4  mt)  is  eligible  to  obtain  an 
Atlantic  herring  processing  permit  to 
receive  and  process  Atlantic  herring 
subject  to  the  U.S.  at-sea  processing 
(USAP)  allocation  published  by  the 
Regional  Administrator  pursuant  to 
§  648.200.  Such  vessel  may  not  receive 
or  process  Atlantic  herring  unless  the 
vessel  has  been  issued  and  has  on  board 
an  Atlantic  herring  processing  permit. 

(iii)  Atlantic  herring  carrier  vessels  - 
letter  of  authorization.  An  Atlantic 
herring  carrier  vessel  permitted  under 
paragraph  (a)(10)(i)(A)  of  this  section 
must  have  been  issued  and  have  on 
board  the  vessel  a  letter  of  authorization 
to  transport  Atlantic  herring  caught  by 
another  permitted  fishing  vessel.  The 
letter  of  authorization  exempts  such 
vessel  from  the  VMS  and  IVR  reporting 
requirements  as  specified  in  subpart  K, 
except  as  othenvise  required  by  this 
part.  An  Atlantic  herring  carrier  vessel 
may  request  and  obtain  a  letter  of 
authorization  from  the  Regional 
Administrator. 

(iv)  Change  in  ownership.  See 
paragraph  (a)(l)(i)(D)  of  this  section. 
*        *        *        *        * 

(c)  *  *  * 

(2)  *  *  * 

(vi)  An  application  for  an  Atlantic 
herring  permit  must  also  contain  the 
following  information: 

(A)  If  the  vessel  operator  caught  >  500 
mt  of  Atlantic  herring  in  the  previous 
fishing  year,  a  statement  so  stating; 

(B)  If  the  vessel  operator  intends  to 
catch  >  500  mt  of  Atlantic  herring  in  the 
current  fishing  year,  a  statement  so 
stating; 

(C)  If  the  vessel  operator  either  caught 
>  500  mt  of  Atlantic  herring  in  the 
previous  fishing  year,  or  intends  to 
catch  >  500  mt  of  Atlantic  herring  in  the 
current  fishing  year,  a  copy  of  a  vendor 
installation  receipt  from  a  NMFS- 
approved  VMS  vendor,  as  described  in 
§648.9. 
***** 

5.  In  §  648.5.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  Atlantic  sea 
scallops  in  excess  of  40  lb  (18.1  kg).  NE 
multispecies.  spiny  dogfish,  monkfish. 
Atlantic  herring.  Atlantic  mackerel, 
squid,  butterfish,  scup,  or  black  sea 
bass,  harvested  in  or  from  the  EEZ.  or 
issued  a  permit,  including  carrier  and 
processing  permits,  for  these  species 
under  this  part,  must  have  been  issued 
under  this  section,  and  carry  on  board, 
a  valid  operator  permit.  *  *  * 


6.  In  §  648.6.  paragraph  (a)  is  revised 
to  read  as  follows:  • 

§  648.6    Dealer/processor  permits. 

(a)  General.  All  NE  multispecies, 
monkfish,  Atlantic  herring,  Atlantic  sea 
scallop,  spiny  dogfish,  summer 
flounder,  siu"f  clam,  ocean  quahog. 
Atlantic  mackerel,  squid,  butterfish, 
scup.  and  black  sea  bass  dealers,  surf 
clam  and  ocean  quahog  processors,  and 
Atlantic  herring  processors  or 
piuchasers  as  described  in  §  648.2.  feust 
have  been  issued  \mder  this  section,  and 
have  in  their  possession,  a  valid  permit 
or  permits  for  these  species.  A  person 
who  meets  the  requirements  of  both  the 
dealer  and  processw  definitions  of  any 
of  the  aforementioned  species  fishery 
regulations  may  need  to  obtain  both  a 
dealer  and  a  processor  permit, 
consistent  with  the  requirements  of  that 
particular  species  fishery  regulations. 
***** 

7.  In  §  648.7,  the  heading  of  paragraph 
(b)(l)(i)  is  removed  and  the  first 
sentence  is  revised,  and  the  first 
sentence  of  paragraphs  (a)(l)(i),  (a)(2)(i), 
(a)(3)(i),  and  paragraph  {f)(3)  are  revised 
and  new  paragraphs  (a)(3)(iii)  and  are 
added,  to  read  as  follows: 

§648.7    Recordkeeping  and  reporting 
requirements. 

(a)  *  *  * 

(1)  *  *  * 

(i)  All  dealers  issued  a  dealer  permit 
imder  this  part,  with  the  exception  of 
those  utilizing  the  surf  clam  or  ocean 
quahog  dealer  permit,  must  provide: 
Dealer  name  and  mailing  address;  dealer 
permit  number;  name  and  permit 
number  or  name  and  hull  number 
(usee  documentation  number  or  state 
registration  number,  whichever  is 
applicable)  of  vessels  from  which  fish 
are  landed  or  received;  trip  identifier  for 
trip  from  which  fish  are  landed  or 
received;  dates  of  piuchases;  pounds  by 
species  (by  market  category,  if 
applicable);  price  per  pound  by  species 
(by  market  category,  if  applicable)  or 
total  value  by  species  (by  market 
category,  if  applicable);  port  landed; 
signature  of  person  supplying  the 
information;  and  any  other  information 
deemed  necessary  by  the  Regional 
Administrator.  *  *  * 
***** 

(2)  *  *  * 

(i)  Federally  permitted  dealers,  other 
than  Atlantic  herring  dealers, 
piurchasing  quota-managed  species  not 
deferred  from  coverage  by  the  Regional 
Administrator  pursuant  to  paragraph 
(a)(2)(ii)  of  this  section  must  submit, 
within  the  time  period  specified  in 
paragraph  (f)  of  this  section,  the 
following  information,  and  any  other 
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information  required  by  the  Regional 
Administrator,  to  the  Regional 
Administrator  or  to  an  official  designee, 
via  the  IVR  system  established  by  the 
Regional  Administrator:  Dealer  permit 
number;  dealer  code;  pounds 
purchased,  by  species,  other  than 
Atlantic  herring;  reporting  week  in 
which  species  were  purchased;  and 
state  of  landing  for  each  species 
purchased.  *  *  * 
***** 

(3)  *  *  * 

(i)  All  dealers  issued  a  dealer  permit 
under  this  part,  with  the  exception  of 
those  processing  only  surf  clams  or 
ocean  quahogs,  must  complete  the 
"Employment  Data"  section  of  the 
Annual  Processed  Products  Report; 
completion  of  the  other  sections  of  that 
form  is  voluntary.  *  *  * 
***** 

(iii)  Atlantic  herring  processors 
including  processing  vessels  must 
complete  and  submit  eill  sections  of  the 
Annual  Processed  Products  Report. 

(b)*  *  * 

(1)  *  *  * 

(i)  The  owner  or  operator  of  any 
vessel  issued  a  permit  imder  this  part 
must  maintain  on  board  the  vessel  and 
submit  an  accurate  daily  fishing  log 
report  for  all  fishing  trips,  regardless  of 
species  fished  for  or  taken,  on  forms 
supplied  by  or  approved  by  the  Regional 
Administrator.  *  *  * 
***** 

(iii)  The  owner  or  operator  of  a  vessel 
described  here  must  report  catches 
(retained  and  discarded)  of  herring  each 
week  to  em  FVR  system.  The  report  shall 
include  at  least  the  following 
information,  and  any  other  information 
required  by  the  Regional  Administrator: 
Vessel  identification,  reporting  week  in 
which  species  are  caught,  pounds 
retained,  pounds  discarded, 
management  area  fished,  and  pounds  of 
herring  caught  in  each  management  area 
for  the  previous  week.  Weekly  IVR 
system  reports  must  be  submitted  via 
the  IVR  system  by  midnight.  Eastern 
time,  each  Tuesday  for  the  previous 
week.  Reports  are  required  even  if 
herring  caught  during  the  week  has  not 
yet  been  landed.  This  report  does  not 
exempt  the  owner  or  operator  from 
other  applicable  reporting  requirements 
of  §648.7. 

(A)  The  owner  or  operator  of  any 
vessel  issued  a  permit  for  Atlantic 
herring  that  is  required  by  §  648.205  to 
have  a  VMS  unit  on  board  must  submit 
an  IVR  report  each  week  (including 
weeks  when  no  herring  is  caught)  unless 
exempted  from  this  requirement  by  the 
Regional  Administrator. 


(B)  An  owner  or  operator  of  any  vessel 
issued  a  permit  for  Atlantic  herring  that 
is  not  required  by  §  648.205  to  have  a 
VMS  unit  on  board,  or  any  vessel  that 
catches  herring  in  or  from  the  EEZ,  but 
catches  S  2,000  lb  (907.2  kg)  of  Atlantic 
herring  on  any  trip  in  a  week  must 
submit  an  IVR  report  for  that  week  as 
required  by  the  Regional  Administrator. 

(C)  rVR  reports  are  not  required  from 
Atlantic  herring  carrier  vessels. 
***** 

(f)*  *  * 

(3)  At-sea  purchasers,  receivers,  or 
processors.  All  persons,  except  persons 
on  Atlantic  herring  carrier  vessels, 
piu-chasing,  receiving,  or  processing  any 
Atlantic  herring,  summer  flounder, 
Atlantic  mackerel,  squid,  butterfish, 
scup,  or  black  sea  bass  at  sea  for  landing 
at  any  port  of  the  United  States  must 
submit  information  identical  to  that 
required  by  paragraphs  (a)(1)  or  (a)(2)  of 
this  section,  as  applicable,  and  provide 
those  reports  to  the  Regional 
Administrator  or  designee  on  the  same 
frequency  basis. 
***** 

8.  In  §648.9,  paragraphs  (c)(1), 
(c)(2)(i)  and  (f)  are  revised  to  read  as 
follows: 

§648.9    VMS  requirements. 

***** 

(c)  *  *  * 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  all  required  VMS 
units  must  transmit  a  signal  indicating 
the  vessel's  accurate  position  every 
hour,  24  hours  a  day,  throughout  the 
year. 

(2)  Power-down  exemption,  (i)  Any 
vessel  that  is  required  to  have  on  board 
a  fully  operational  VMS  unit  at  all 
times,  as  specified  in  paragraph  (b)(2)  of 
this  section,  is  exempt  from  this 
requirement  provided: 

(A)  The  vessel  will  be  continuously 
out  of  the  water  for  more  than  72 
consecutive  hours;  and 

(B)  A  valid  letter  of  exemption 
obtained  pursuant  to  paragraph  (c)(2)(ii) 
of  this  section  has  been  issued  to  the 
vessel  and  is  on  board  the  vessel,  and 
the  vessel  is  in  compliance  with  all 
conditions  and  requirements  of  said 
letter. 

(C)  Any  VMS-equipped  vessel  with  an 
Atlantic  herring  permit,  unless  required 
by  other  regulations  to  have  on  board  a 
fully  operational  VMS  unit  at  all  times, 
need  not  transmit  a  signal  when  the 
vessel  is  in  port. 
***** 

(f)  Access.  As  a  condition  to  obtaining 
a  limited  access  scallop  or  multispecies 
permit,  or  an  Atlantic  herring  permit,  all 
vessel  owners  must  allow  NMFS,  the 


USCG,  and  their  authorized  officers  or 
designees  access  to  the  vessel's  DAS,  if 
applicable,  and  location  data  obtained 
from  its  VMS  unit,  if  required,  at  the 
time  of  or  after  its  transmission  to  the 
vendor  or  receiver,  as  the  case  may  be. 
***** 

9.  In  §  648.11,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  648. 1 1    At-sea  sampler/observer 
coverage. 

(a)  The  Regional  Administrator  may 
request  any  vessel  holding  any  of  the 
following  permits  to  carry  a  NMFS- 
approved  sea  sampler/observer:  Atlantic 
sea  scallop,  Atlantic  herring.  NE 
multispecies,  monkfish,  Atlantic 
mackerel,  spiny  dogfish,  squid,  or 
butterfish,  scup,  black  sea  bass,  or  a 
moratorium  permit  for  summer 
flounder.  *  *  * 
***** 

10.  In  §648.12,  the  first  sentence  of 
the  introductory  text  is  revised  to  read 
as  follows: 

§  648.1 2    Experimental  fishing. 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  subparts  A  (General 
Provisions),  B  (Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries),  D 
(Atlantic  Sea  Scallop  Fishery),  E 
(Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries),  F  (NE  Multispecies  and 
Monkfish  Fisheries),  G  (Summer 
Flounder  Fishery),  H  (Scup  Fishery),  I 
(Black  Sea  Bass  Fishery),  J  (Atlantic 
Bluefish  Fishery),  K  (Atlantic  Herring 
Fishery),  or  L  (Spiny  Dogfish  Fishery)  of 
this  part  for  the  conduct  of  experimental 
fishing  beneficial  to  the  management  of 
the  resources  or  fishery  managed  under 
that  subpart.  *  *  * 
***** 

11.  In  §648.13,  paragraph  (e)  is  added 
to  read  as  follows: 

§648.13    Transfers  at  sea. 

***** 

(e)  Atlantic  herring.  Any  person  or 
vessel  is  prohibited  from  transferring,  or 
receiving,  or  attempting  to  transfer  or 
receive  any  Atlantic  herring  taken  from 
the  EEZ,  and  any  vessel  issued  an 
Atlantic  herring  permit  is  prohibited 
from  transferring,  receiving,  or 
attempting  to  transfer  or  receive, 
Atlantic  herring  unless  the  person  or 
vessel  complies  with  the  following: 

(1)  The  transferring  and  receiving 
vessel  has  been  issued  a  \alid  Atlantic 
herring  permit  and/or  other  applicable 
authorization,  such  as  a  letter  of 
authorization  from  the  Regional 
Administrator,  to  transfer  or  receive 
herring. 
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do(  s 


lose 


(2)  The  vessel 
U.S.  vessel,  and  a 
receive.  >  2,000  lb 
per  day  in  or  from 
closed  to  directing 
herring. 

(3)  The  vessel 
rWP  or  Joint  Ventur|B 
or  from  an  area  cl 
fishing  for  Atlantic 

(4)  The  vessel 
Atlantic  herring  to 
transshipment  vessel 
in  accordance  with 
after  the  amount  of 
equals  the  amount 
pursuant  to  §  648. 

12.  In  §648.14,. 
revised,  and  paragri  i 
are  added  to  read  as 


do(!S 


not  transfer  to  an 
vessel  herring  in 
d  to  directed 
lerring. 
not  transfer 
Canadian 
that  is  permitted 
Pub.  L.  104-297 
lerring  transshipped 
f  the  BT  specified 
21)0. 

pu-agraph  {a)(103)  is 
phs  (x)(9)  and  (bb) 
follows: 


§648.14    ProhibitioniB 

(a)  *  •  * 

(103)  Sell,  barter 
attempt  to  sell,  hart  n 
other  than  solely  fo  r 
Atlantic  herring,  m  iltispec 
monkfish,  unless  tfle 
has  a  dealer  permit 
§648.6. 


(x)  *  *  * 

(9)  Atlantic  heni\ig. 
herring  retained  or 
vessel  issued  any 
are  deemed  to  have 
the  EEZ,  unless  the 
submitted  evidence 
such  Atlantic  herri 
a  vessel  fishing 
waters. 


tr 
fed 


poss  ;ss 

Ull 


(bb)  In  addition 
prohibitions  speci 
this  chapter  and  in 
section,  it  is 
do  any  of  the  follov^ing: 

(1)  Fish  for, 
Atlantic  herring, 

(i)  The  Atlantic 
fished  for  or  were 
the  EEZ  by  a  vesse 
Atlantic  herring 
and  the  operator  oi 
has  been  issued  an 
is  on  board  the  vessel;  or 

(ii)  The  Atlantic 
harvested  by  a 
Atlantic  herring 
exclusively  in  state 

(iii)  The  Atlantic 
harvested  in  or 
engaged  in 

(iv)  Unless 
accordance  with  § 

(2)  Operate,  or 
a  vessel  with  an 
or  a  vessel  fishing 


from 


act 


not  transfer  to  a 

.  vessel  does  not 

.2  kg)  of  herring 

management  area 

shing  for  Atlantic 


trade,  or  transfer,  or 
trade,  or  transfer, 
transport,  any 

ies,  or 
dealer  or  transferee 
issued  under 


All  Atlantic 
jossessed  on  a 
p  srmit  under  §  648.4 
been  harvested  from 
preponderance  of  all 
demonstrates  that 
1  ig  were  harvested  by 
vely  in  state 


: exc  usi 


the  general 
in  §600.725  of 
paragraph  (a)  of  this 
unlawful  for  any  person  to 


retain  or  land 
less: 
1  erring  are  being 
Harvested  in  or  from 
holding  a  valid 
permit  under  this  peul, 
board  such  vessel 
operator  permit  that 


lemng  were 
vesi  el  not  issued  an 
pe  rmit  that  was  fishing 
waters;  or 
herring  were 
the  EEZ  by  a  vessel 
recreational  fishing:  or 
other  wise  specified  in 
>48.17. 
as  an  operator  of, 
Atlantic  herring  permit, 
or  or  possessing 


Atlantic  herring  in  or  from  the  EEZ, 
unless  the  operator  has  been  issued,  and 
is  in  possession  of,  a  valid  operator 
permit. 

(3)  Purchase,  possess,  receive,  or 
attempt  to  purchase,  possess,  or  receive, 
as  a  dealer,  or  in  the  capacity  of  a 
dealer,  Atlantic  herring  that  were 
harvested  in  or  from  the  EEZ,  without 
having  been  issued,  and  in  possession 
of,  a  valid  Atlantic  herring  dealer 
permit. 

(4)  Purchase,  possess,  receive,  or 
attempt  to  purchase,  possess,  or  receive, 
as  a  processor,  or  in  the  capacity  of  a 
processor,  Atlantic  herring  from  a 
fishing  vessel  with  an  Adantic  herring 
permit  or  from  a  dealer  with  an  Atlantic 
herring  dealer  permit,  without  having 
been  issued,  and  in  possession  of,  a 
valid  Atlantic  herring  processor  permit. 

(5)  Sell,  barter,  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter,  trade, 
or  otherwise  transfer,  for  a  commercial 
pmpose,  any  Atlantic  herring,  unless 
the  vessel  has  been  issued  an  Atlantic 
herring  permit,  or  unless  the  Atlantic 
herring  were  harvested  by  a  vessel 
without  an  Atlantic  herring  permit  that 
fished  exclusively  in  state  waters. 

(6)  Purchase,  possess,  or  receive,  for  a 
commercial  piupose,  or  attempt  to 
purchase  or  receive,  for  a  commercial 
purpose,  Atlantic  herring  caught  by  a 
vessel  without  an  Atlantic  herring 
permit  unless  the  Atlantic  herring  were 
harvested  by  a  vessel  without  an 
Atlantic  herring  permit  that  fished 
exclusively  in  state  waters. 

(7)  Possess,  transfer,  receive,  or  sell, 
or  attempt  to  transfer,  receive,  or  sell  > 
2,000  lb  (907.2  kg)  of  Atlantic  herring 
per  trip,  or  land,  or  attempt  to  land  > 
2,000  lb  (907.2  kg)  of  Atlantic  herring 
per  day  in  or  from  an  area  of  the  EEZ 
subject  to  restrictions  pursuant  to 

§  648.202(a). 

(8)  Possess,  transfer,  receive,  or  sell, 
or  attempt  to  transfer,  receive,  or  sell  > 
2,000  lb  (907.2  kg)  of  Atlantic  herring 
per  trip,  or  land,  or  attempt  to  land  > 
2.000  lb  (907.2  kg)  of  Atlantic  herring 
per  day  in  or  from  state  waters  subject 
to  restrictions  pursuant  to  §  648.202(a), 
if  the  vessel  has  been  issued  an  Atlantic 
herring  permit. 

(9)  Transfer  or  attempt  to  transfer 
Atlantic  herring  to  a  Canadian 
tTcUisshipment  vessel  that  is  permitted 
in  accordance  with  Pub.  L.  104-297 
after  the  amount  of  herring  transshipped 
equcds  the  amount  of  the  BT  specified 
pursuant  to  §648.200. 

(10)  Transit  an  area  of  the  EEZ  that  is 
subject  to  a  closure  to  directed  fishing 
for  Atlantic  herring  or  restrictions 
pursuant  to  §  648.202(a)  with  >  2,000  lb 
(907.2  kg)  of  herring  on  board  unless  all 


fishing  gear  is  stowed  as  specified  by 
§  648.23(b). 

(11)  Catch,  take,  or  harvest  Atlantic 
herring  with  a  U.S.  vessel  that  exceeds 
the  size  limits  specified  in  §  648.203. 

(12)  Process  Atlantic  herring  in  excess 
of  the  specification  of  USAP  with  a  U.S. 
vessel  that  exceeds  the  size  limits 
specified  in  §  648.203(b). 

(13)  Discard  herring  carcasses  at  sea 
after  removing  the  roe. 

(14)  Catch,  take,  or  harvest  Atlantic 
herring  for  roe  in  excess  of  any  allowed 
limit  that  may  be  established  pm-suant 
to  §  648.204(b). 

(15)  Catch,  take,  or  harvest  Atlantic 
herring  unless  equipped  with  an 
operable  VMS  unit  if  a  vessel  caught  > 
500  mt  of  Atlantic  herring  in  the 
previous  fishing  year,  or  intends  to 
catch  >  500  mt  of  Atlantic  herring  in  the 
current  fishing  year,  as  required  by 

§  648.205(a). 

(16)  Catch,  take,  or  harvest  >  500  mt 
Atlantic  herring  during  the  fishing  year 
unless  equipped  with  an  operable  VMS 
imit  as  required  by  §  648.205(a). 

(17)  Receive  Atlantic  herring  in  or 
from  the  EEZ  solely  for  transport  unless 
issued  a  letter  of  authorization  from  the 
Regional  Administrator. 

(18)  Fail  to  comply  with  any  of  the 
requirements  of  a  letter  of  authorization 
from  the  Regional  Administrator. 

13.  Subpart  K  is  added  to  read  as 
follows: 

Subpart  K— Management  Measures  for 
the  Atlantic  Herring  Fishery 

Sec. 

648.200  Specifications. 

648.201  Management  areas. 

648.202  Total  allowable  catch  (TAG) 
controls. 

648.203  Vessel  size/horsepower  limits. 

648.204  Herring  roe  restrictions. 

648.205  VMS  requirements. 

648.206  Framework  specifications. 

§  648.200    Specifications. 

(a)  The  Atlantic  Herring  Plan 
Development  Team  (PDT)  shall  meet  at 
least  annually  with  the  Atlantic  States 
Marine  Fisheries  Commission's 
(Commission)  Atlantic  Herring  Plan 
Review  Team  (PRT)  to  develop  and 
recommend  the  following  specifications 
for  consideration  by  the  New  England 
Fishery  Management  Council's  Atlantic 
Herring  Oversight  Committee:  optimum 
yield  (OY),  domestic  annual  harvest 
(DAH),  domestic  annual  processing 
(DAP),  total  foreign  processing  (JVPt), 
joint  venture  processing  (JVP),  internal 
waters  processing  (IWP),  U.S.  at-sea 
processing  (USAP),  border  transfer  (BT). 
total  allowable  level  of  foreign  fishing 
(TALFF),  and  reserve  (if  any).  The  PDT 
and  PRT  shall  also  recommend  the  total 
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allowable  catch  (TAG)  for  each 
management  area  and  sub-area. 
Recommended  specifications  shall  be 
presented  to  the  New  England  Fishery 
Management  Council  (Council)  at  its 
July  meeting. 

(b)  Guidelines.  As  the  basis  for  its 
recommendations  under  paragraph  (a) 
of  this  section,  the  PDT  shall  review 
available  data  pertaining  to:  Commercial 
and  recreational  catch  data;  cvurent 
estimates  of  fishing  mortality;  stock 
status;  recent  estimates  of  recruitment; 
virtual  population  analysis  results  and 
other  estimates  of  stock  size;  sea 
sampling  and  trawl  survey  data  or,  if  sea 
sampling  data  are  unavailable,  length 
ft-equency  information  from  trawl 
surveys;  impact  of  other  fisheries  on 
herring  mortality,  and  any  other 
relevant  information.  The  specifications 
recommended  pursuant  to  paragraph  (a) 
of  this  section  must  be  consistent  with 
the  following: 

(1)  OY  must  be  equal  to  or  less  than 
the  allowable  biological  catch  (ABC) 
minus  an  estimate  of  the  expected 
Canadian  New  Brunswick  (NB)  fixed 
gear  and  Georges  Bank  (GB)  herring 
catch,  which  shall  not  exceed  20,000  mt 
for  the  NB  fixed  gear  harvest  and  10,000 
mt  for  the  Canadian  GB  harvest. 

(2)  OY  shall  not  exceed  maximum 
sustainable  yield  (MSY),  unless  an  OY 
that  exceeds  MSY  in  a  specific  year  is 
consistent  with  a  control  rule  that 
ensures  the  achievement  of  MSY  and 
OY  on  a  continuing  basis;  however,  OY 
shall  not  exceed  MSY  prior  to  the  2001 
fishing  year. 

(3)  Factors  to  be  considered  in 
assigning  an  amount,  if  any,  to  the 
reserve  shall  include: 

(i)  Uncertainty  and  variability  in  the 
estimates  of  stock  size  and  ABC; 

(ii)  Uncertainty  in  the  estimates  of 
Canadian  harvest  from  the  coastal  stock 
complex; 

(iii)  The  requirement  to  insure  the 
availability  of  herring  to  provide 
controlled  opportunities  for  vessels  in 
other  fisheries  in  the  mid-Atlantic  and 
New  England; 

(iv)  Excess  U.S.  harvesting  capacity 
available  to  enter  the  herring  fishery; 

(v)  Total  world  export  potential  by 
herring  producer  countries; 

(vi)  Total  world  import  demand  by 
herring  consuming  countries; 


(vii)  U.S.  export  potential  based  on 
expected  U.S.  harvests,  expected  U.S. 
consumption,  relative  prices,  exchange 
rates,  and  foreign  trade  barriers; 

(viii)  Increased/decreased  revenues  to 
U.S.  harvesters  (with/without  joint 
ventures); 

(ix)  Increased/decreased  revenues  to 
U.S.  processors  and  exporters; 

(x)  Increased/decreased  U.S. 
processing  productivity 

(4)  Adjustments  to  TALFF,  if  any,  will 
be  made  based  on  updated  information 
relating  to  status  of  stocks,  estimated 
and  actual  performance  of  domestic  and 
foreign  fleets,  and  other  relevant  factors. 

(c)  The  Atlantic  Herring  Oversight 
Committee  shall  review  the 
recommendations  of  the  PDT  and  shall 
consult  with  the  Commission's  Herring 
Section.  Based  on  these 
recommendations  and  any  public 
comment  received,  the  Herring 
Oversight  Committee  shall  recommend 
to  the  Council  appropriate 
specifications.  The  Council  shall  review 
these  recommendations  and,  after 
considering  public  comment,  shall 
recommend  appropriate  specifications 
to  NMFS.  NMFS  shall  review  the 
recommendations,  consider  any 
comments  received  from  the 
Commission  and,  on  or  about  September 
15,  shall  publish  notification  in  the 
Federal  Register  proposing 
specifications  and  providing  a  30-day 
public  comment  period.  If  the  proposed 
specifications  differ  from  those 
recommended  by  the  Coimcil,  the 
reasons  for  any  differences  shall  be 
clearly  stated  and  the  revised 
specifications  must  satisfy  the  criteria 
set  forth  in  this  section. 

(d)  On  or  about  November  1  of  each 
year,  NMFS  shall  make  a  final 
determination  concerning  the 
specifications  for  Atlantic  herring. 
Notification  of  the  final  specifications 
and  responses  to  public  comments  shall 
be  published  in  the  Federal  Register.  If 
the  final  specification  amounts  differ 
from  those  recommended  by  the 
Council,  the  reason(s)  for  the 
difference(s)  must  be  clearly  stated  and 
the  revised  specifications  must  be 
consistent  with  the  criteria  set  forth  in 
paragraph  (b)  of  this  section.  The 
previous  year's  specifications  shall 
remain  effective  unless  revised  through 


the  specification  process.  NMFS  shall 
issue  notification  in  the  Federal 
Register  if  the  previous  year's 
specifications  will  not  be  changed. 

(e)  In-season  adjustments.  The 
specifications  and  TACs  established 
piu-suant  to  this  section  may  be  adjusted 
by  NMFS,  after  consulting  with  the 
Council,  during  the  fishing  year  by 
publishing  notification  in  the  Federal 
Register  stating  the  reasons  for  such 
action  and  providing  an  opportunity  for 
prior  public  comment.  Any  adjustments 
must  be  consistent  with  the  Atlantic 
Herring  FMP  objectives  and  other  FMP 
provisions. 

(f)  If  a  total  allowable  catch  reserve 
(TAG  reserve)  is  specified  for  an  area, 
NMFS  may  make  any  or  all  of  that  TAG 
reserve  available  to  fishers  after 
consulting  with  the  Council.  NMFS 
shall  propose  any  release  of  the  TAG 
reserve  in  the  Federal  Register  and 
provide  an  opportunity  for  public 
comment.  After  considering  any 
conunents  received,  any  release  of  the 
TAG  reserve  shall  be  announced 
through  notification  in  the  Federal 
Register. 

§648.201     Management  areas. 

(a)  Three  management  areas,  which 
may  have  different  management 
measures,  are  established  for  the 
Atlantic  herring  fishery.  Management 
Area  1  shall  be  subdivided  into  inshore 
and  offshore  sub-areas.  The 
management  areas  are  defined  as 
follows: 

(1)  Management  Area  1  (GOM):  All 
U.S.  waters  of  the  GOM  north  of  a  line 
extending  from  the  eastern  shore  of 
Monomoy  Island  at  41"  35'  N.  lat. 
eastward  to  a  point  at  41"  35'  N.  lat..  69° 
00'  W.  long.,  thence  northeasterly  to  a 
point  along  the  Hague  Line  at  42"  53'14" 
N.  lat.,  67"  44'35"  W.  long.,  thence 
northerly  along  the  Hague  Line  to  the 
U.S. -Canadian  border,  to  include  state 
and  Federal  waters  adjacent  to  the 
States  of  Maine,  New  Hampshire,  and 
Massachusetts.  Management  Area  1  is 
divided  into  Area  lA  (inshore)  and  Area 
IB  (offshore).  This  line  identifies 
inshore  fishing  grounds  that  have 
supported  most  of  the  catch  to  date.  The 
line  dividing  these  areas  is  described  by 
the  following  coordinates: 


Point  N.  Latitude 


W.  Longitude 


70  00'  at  Cape  Cod  shoreline. 

42°  38.4' 70"  00'. 

42°  53' 69"  40'. 

43°  12' 69  00'. 

43°  40'  68'  00'. 
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Northward  along  th  e  irregular  U.S.-Canada  maritime  boundary  to  the  shoreline. 


aware 


(2)  Management 
Coastal  Area):  All 
W.  long,  and  south 
include  state  and 
adjacent  to  the 
Rhode  Island. 
New  lersey.  Del 
Virginia,  and  North 

(3)  Management 
Bank):  All  U.S. 
long,  and  southeast 
from  a  point  at  S9°i 
41°35'  N.  lat 
Line  at  67°44'35" 
42°53'14"  N.  lat. 

(b)  [Reserved] 


Point  N.  Latitude 


W.  Longitude 


67°  22'. 


(the  U.S.-Canada  maritime  Boundary)^ 


\rea  2  (South 
\  raters  west  of  69°00' 

3f41°35'N.  lat.,  to 
Fi  fderal  waters 
Stati  iS  of  Massachusetts, 
Coniiecticut,  New  York, 
,  Maryland. 
Carolina. 
.  \rea  3  (Georges 
watfers  east  of  69°00'  W. 
of  the  line  that  runs 
W.  long,  and 
nortl^asterly  to  the  Hague 
long,  and 


(0' 


V 


§  648.202    Total  alloi^able  catch  (TAC) 
controls. 

(a)  If  NMFS  deter  mines  that  catch  will 
reach  or  exceed  95  percent  of  the  TAC 
in  a  management  ai  ea  before  the  end  of 
the  fishing  year.  Nh  [FS  shall  prohibit  a 
vessel,  begiruiing  tl  e  date  the  catch  is 
projected  to  reach  i  5  percent  of  the 
TAC,  from  fishing  f  3r,  possessing, 
catching,  transferrii  ig,  or  landing  > 
2,000  lb  (907.2  kg)  of  Atlantic  herring 
per  trip  and/or  >  2,i  )00  lb  (907.2  kg)  of 
Atlantic  herring  pel  day  in  such  area 
pursuant  to  paragra  ah  (d)  of  this 
section,  except  as  p  -ovided  in  paragraph 
(c)  of  this  section.  1  hese  limits  shall  be 
enforced  based  on  <  calendar  day. 

(b)  NMFS  may  ra  se  the  percent  of  the 
TAC  that  triggers  ir  iposition  of  the 
2,000  lb  (907.2  kg)  imit  specified  in 
paragraph  (a)  of  thi  i  sectibn  through  the 
annual  specificatioi  i  process  described 
in  §  648.200.  Any  Idwering  of  the 
percent  of  the  TAC  that  triggers  the 
2.000  lb  (907.2  kg)  imit  specified  in 
paragraph  (a)  of  thi  i  section  must  be 
accomplished  throi  gh  the  framework 
adjustment  or  amei  dment  processes. 

(c)  A  vessel  may  ransit  an  area  that 
is  limited  to  the  2,C  DO-lb  (907.2-kg) 
limit  specified  in  p  iragraph  (a)  of  this 
section  with  >  2,00  )  lb  (907.2  kg)  of 
herring  on  board  pi  oviding  all  fishing 
gear  is  stowed  and  lot  available  for 
immediate  use  as  ri  quired  by 

§  648.23(b). 

(d)  NMFS  shall  ii  nplement  fishing 
restrictions  as  spec  fied  in  paragraph  (a) 
of  this  section  by  p  iblication  of  a 
notification  in  the  I  'ederal  Register, 
without  further  opj  ortunity  for  public 
comment. 


§648.203    Vessel  size/horsepower  limits. 

(a)  A  U.S.  vessel  issued  an  Atlantic 
herring  permit  must  not  exceed  the 
specifications  contained  in 
§48.4(a)(10)(i){B)  to  catch,  take,  or 
harvest  Atlantic  herring.  If  any  such 
vessel  exceeds  such  specifications,  its 
permit  automatically  becomes  invalid 
and  the  vessel  may  not  catch,  take,  or 
harvest  Atlantic  herring,  as  applicable, 
in  or  from  the  FEZ. 

(b)  A  U.S.  vessel  issued  an  Atlantic 
herring  processor  permit  may  receive 
and  process  herring  providing  such 
vessel  is  >  165  feet  (50.3  m)  in  length 
overall,  and  >  750  CRT  (680.4  mt).  A 
U.S.  vessel  that  is  >  165  feet  (50.3  m)  in 
length  overall,  or  >  750  CRT  (680.4  mt), 
may  only  receive  and  process  herring 
provided  that  the  vessel  is  issued  an 
"Atlantic  herring  processor  permit" 
described  in  §648.4(a)(10)(ii)  and  that 
the  total  amount  of  herring  received  or 
processed  by  such  vessel  does  not 
exceed  the  SAP  established  in 
accordance  with  §  648.200. 

§  648.204    Herring  roe  restrictions. 

(a)  Retention  of  herring  roe.  Herring 
may  be  processed  for  roe  provided  that 
the  carcasses  of  the  herring  are  not 
discarded. 

(b)  Limits  on  the  harvest  of  herring  for 
roe.  The  Council  may  recommend  to 
NMFS  a  limit  on  the  amount  of  herring 
that  may  be  harvested  for  roe  to  be 
implemented  by  framework  adjustment 
in  accordance  with  §  648.206. 

§648.205    VMS  requirements. 

(a)  Except  for  Atlantic  herring  carrier 
vessels,  the  owner  or  operator  of  any 
vessel  issued  an  Atlantic  herring  permit 
that  caught  or  landed  >  500  mt  of 
Atlantic  herring  in  the  previous  fishing 
year,  or  intends  to  catch  or  land,  or 
catches  or  lands  >  500  mt  of  Atlantic 
herring  in  the  ciurent  fishing  year,  must 
have  an  operable  VMS  unit  installed  on 
board  that  meets  the  requirements  of 
§648.9. 

(b)  A  vessel  owner  or  operator,  except 
an  owner  or  operator  of  an  Atlantic 
herring  carrier  vessel,  who  intends  to 
catch  and  land  >  500  mt  of  Atlantic 
herring  must  declare  such  intention  to 
the  Regional  Administrator  prior  to 
obtaining  an  Atlantic  herring  fishing 
permit  for  the  fishing  year.  The  VMS 
unit  must  be  certified,  installed  on 


board,  and  operable  before  the  vessel 
may  begin  fishing. 

(c)  Except  for  Atlantic  herring  carrier 
vessels,  the  owner  or  operator  of  a 
vessel  cannot  land  >  500  mt  of  Atlantic 
herring  during  a  fishing  year  unless  it 
has  complied  with  §  648.205(b). 

§648.206    Framework  specifications. 

(a)  Annual  review.  The  Herring  PDT, 
in  consultation  with  the  Commission's 
PRT,  shall  review  the  status  of  the  stock 
and  the  fishery.  The  PDT  shall  review 
available  data  pertaining  to  commercial 
and  recreational  catches,  current 
estimates  of  fishing  mortality,  stock 
status,  estimates  of  recruitment,  virtual 
population  analysis,  and  other  estimates 
of  stock  size,  sea  sampling  cmd  trawl 
survey  data  or,  if  sea  sampling  data  are 
unavailable,  length  frequency 
information  from  trawl  surveys,  the 
impact  of  other  fisheries  on  herring 
mortality,  and  any  other  relevant 
information.  Based  on  this  review,  the 
PDT  shall  report  to  the  Council's 
Herring  Oversight  Committee  no  later 
than  July,  any  necessary  adjustments  to 
the  management  measures  and 
recommendations  for  the  Atlantic 
herring  aimual  specifications.  The  PDT, 
in  consultation  with  the  PRT,  shall 
recommend  the  specifications,  as  well 
as  an  estimated  TAC,  as  required  by 

§  648.200,  for  the  following  fishing  year. 

(b)  Based  on  these  recommendations, 
the  Herring  Oversight  Committee  shall 
further  recommend  to  the  Council  any 
measures  necessary  to  insure  that  the 
annual  specifications  shall  not  be 
exceeded.  The  Council  shall  review 
these  recommendations  and  any  public 
comment  received  and,  after  consulting 
with  the  Conunission,  shall  recommend 
appropriate  specifications  to  NMFS,  as 
described  in  §648.200.  Any  suggested 
revisions  to  management  measures  may 
be  implemented  through  the  framework 
process  or  through  an  amendment  to  the 
FMP. 

(c)  Framework  adjustment  process.  In 
response  to  the  armual  review  or  at  any 
other  time,  the  Council  may  initiate 
action  to  add  or  adjust  management 
measures  if  it  finds  that  action  is 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  Atlantic 
herring  FMP,  or  to  address  gear  conflicts 
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as  defined  under  §  600.10  of  this 
chapter. 

(1)  Adjustment  process.  After  a 
management  action  has  been  initiated, 
the  Council  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  may  delegate 
authority  to  the  Herring  Oversight 
Committee  to  conduct  an  initial  review 
of  the  options  being  considered.  The 
oversight  committee  shall  review  the 
options  and  relevant  information, 
consider  public  comment,  and  make  a 
recommendation  to  the  Council. 

(2)  After  the  first  framework  meeting, 
the  Council  may  refer  the  issue  back  to 
the  Herring  Oversight  Committee  for 
further  consideration,  make  adjustments 
to  the  measures  that  were  proposed,  or 
approve  of  the  measures  and  begin 
developing  the  necessary  documents  to 
support  the  framework  adjustments.  If 
the  Council  approves  the  proposed 
ft'amework  adjustments,  the  Coimcil 
shall  identify,  at  this  meeting,  a 
preferred  alternative  and/or  identify  the 
possible  alternatives. 

(3)  A  framework  document  shall  be 
prepared  that  discusses  and  shows  the 
impacts  of  the  alternatives.  It  shall  be 
available  to  the  public  prior  to  the 
second  or  final  framework  meeting. 

(4)  After  developing  management 
actions  and  receiving  public  testimony, 
the  Council  shall  make  a 
recommendation  to  NMFS.  The 
Council's  recommendation  must 
include  supporting  rationale  and,  if 
changes  to  the  management  measures 
are  recommended,  an  analysis  of 
impacts  and  a  recommendation  to 
NMFS  on  whether  to  issue  the 
management  measures  as  a  final  rule.  If 
the  Council  recommends  that  the 
management  measiu-es  should  be  issued 
as  a  final  rule,  the  Coimcil  must 
consider  at  least  the  following  factors 
and  provide  support  and  analysis  for 
each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season. 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures. 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 
impose  management  measures  to 
resolve  gear  conflicts. 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 


measures  adopted  following  their 
implementation  as  a  final  rule. 

(5)  Action  by  NMFS.  If  the  Council's 
recommendation  to  NMFS  includes 
adjustments  or  additions  to  management 
measures,  after  reviewing  the  Council's 
recommendation  and  supporting 
information  NMFS  may: 

(i)  Conciu-  with  the  Council's 
recommended  management  measures 
and  determine  that  the  recommended 
management  measures  should  be 
published  as  a  final  rule  in  the  Federal 
Register  based  on  the  factors  specified 
in  paragraphs  (c)(4)(i).  (ii),  (iii)  and  (iv) 
of  this  section. 

(ii)  Conciu-  with  the  Council's 
recommendation  and  determine  that  the 
recommended  management  measures 
should  be  first  published  as  a  proposed 
rule  in  the  Federal  Register.  After 
additional  public  comment,  if  NMFS 
concurs  with  the  Council's 
recommendation,  the  measures  shall  be 
issued  as  a  final  rule  in  the  Federal 
Register. 

(iii)  If  NMFS  does  not  concur,  the 
Council  shall  be  notified  in  writing  of 
the  reasons  for  the  non-concurrence. 

(d)  Possible  framework  adjustment 
measures.  Measures  that  may  be 
changed  or  implemented  through 
framework  action  include: 

(1)  Management  area  boundaries  or 
additional  management  areas; 

(2)  Size,  timing,  or  location  of  new  of 
existing  spawning  area  closures; 

(3)  Closed  areas  other  than  a 
spawning  closures; 

(4)  Restrictions  in  the  amount  of 
fishing  time; 

(5)  A  days-at-sea  system; 

(6)  Adjustments  to  specifications; 

(7)  Adjustments  to  the  Canadian  catch 
deducted  when  determining 
specifications; 

(8)  Distribution  of  the  TAC; 

(9)  Gear  restrictions  (such  as  mesh 
size,  etc.)  or  requirements  (such  as 
bycatch-reduction  devices,  etc.); 

(10)  Vessel  size  or  horsepower 
restrictions; 

(11)  Closed  seasons; 

(12)  Minimum  fish  size; 

(13)  Trip  limits; 

(14)  Seasonal,  area,  or  industry  sector 
quotas; 

(15)  Measures  to  describe  and  identif\^ 
essential  fish  habitat  (EFH),  fishing  gear 
management  measures  to  protect  EFH, 
and  designation  of  habitat  areas  of 
particular  concern  within  EFH; 

(16)  Measures  to  facilitate 
aquaculture,  such  as  minimum  fish 
sizes,  gear  restrictions,  minimum  mesh 
sizes,  possession  limits,  tagging 
requirements,  monitoring  requirements, 
reporting  requirements,  permit 
restrictions,  area  closures,  establishment 


of  special  management  areas  or  zones, 

and  any  other  measures  included  in  the 

FMP; 

.    (1 7)  Changes  to  the  overfishing 

definition; 

(18)  Vessel  monitoring  system 
requirements; 

(19)  Limits  or  restrictions  on  the 
harvest  of  herring  for  specific  uses; 

(20)  Quota  monitoring  tools,  such  as 
vessel,  operator,  or  dealer  reporting 
requirements; 

(21)  Permit  and  vessel  upgrading 
restrictions; 

(22)  Implementation  of  measures  to 
reduce  gear  conflicts,  such  as  mandatory 
monitoring  of  a  radio  channel  by  fishing 
vessels,  gear  location  reporting  by  fixed 
gear  fishermen,  mandatory  plotting  of 
gear  by  mobile  fishermen,  standards  of 
operation  when  conflict  occurs,  fixed 
gear  marking  or  setting  practices;  gear 
restrictions  for  certain  areas,  vessel 
monitoring  systems,  restrictions  on  the 
maximum  number  of  fishing  vessels. 
and  special  permitting  conditions; 

(23)  Limited  entry  or  controlled 
access  system; 

(24)  Specification  of  the  amount  of 
herring  to  be  used  for  roe;  and 

(25)  Any  other  measure  currently 
included  in  the  FMP. 

(e)  Emergency  action.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary'  to  take 
emergency  action  under  section  305(e) 
of  the  Magnuson-Stevens  Act. 
|FR  Doc.  00-4913  Filed  3-6-00:  8:45  am] 
NLUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
[I.D.  022500C] 
RIN  0648-AM29 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Rebuilding 
Overfished  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery'  management 

plan;  request  for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  for  Secretarial  review- 
Amendment  1 1  to  the  Fishen,' 
Management  Plan  for  the  Bering  Sea/ 
Aleutian  Islands  King  and  Tanner  Crabs 
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(FMP).  This  amend  ment 
implement  a  rebuil  1 
the  overfished  stoc  l 
Taimer  crab.  This 
ensure  that  consentetion 
management  measures 
based  upon  the  bes 
information  avai 
advance  the  Councjl 
on  a  continuing 
yield  from  fisheries 
DATES:  Comments 
must  be  submitted 
2000. 


is  necessary  to 
ing  plan  to  rebuild 
of  Bering  Sea 
abtion  is  intended  to 
and 
continue  to  be 
scientific 

e  and  is  intended  to 
s  ability  to  achieve, 
,  the  optimum 
under  its  authority. 

the  amendment 
)n  or  before  May  8, 


i  ba5  is 


m 


Conmi4nts  may  be 

Si  ilveson.  Assistant 

Administi  ator.  Sustainable 

Maska  Region, 


ADDRESSES 

submitted  to  Sue 
Regional 

Fisheries  Division, 
NMFS,  P.O.  Box  21fc68 
99802-1668.  Attn 
Comments  also  ma' ' 
facsimile  (fax)  to 
Comments  will  not 
submitted  via  e-ma 
or  hand  delivery  of 
made  to  NMFS  in 
Room  453,  Juneau, 

Copies  of  Amendment 
and  the  Enviroirniejital 
prepared  for  the 
available  from  the 
Management  Count  il 
Suite  306,  Anchora  je 
telephone  907-271 
FOR  FURTHER 
Gretchen  Harringt 
gretchen.harringtori@noaa 


9t7 


t  le 


i  aire 


,  Juneau.  AK 
.ori  Gravel, 
be  sent  via 
-586-7465. 
be  accepted  if 
1  or  Internet.  Courier 
comments  may  be 

Federal  Building, 
lAK  99801. 

11  to  the  FMP, 
Assessment 
ndment  are 
orth  Pacific  Fishery 
605  West  4'h  Ave., 
AK  99501-2252; 
2809. 


N. 


INFORMATION 


toi. 


CONTACT: 

907-586-7228  or 


SUPPLEMENTARY 

declared  the  Bering 
(Chionoecetes  bain 
March  3,  1999. 
stock  biomass  was 
stock  size  thresholc 


gov. 

INFORMATION:  NMFS 
Sea  stock  of  Tanner 
i)  crab  overfished  on 
bee  use  the  spawning 
)elow  the  minimum 
defined  in 


Amendment  7  to  the  FMP  (64  FR 
11390).  Amendment  7  specified 
objective  and  measurable  criteria  for 
identifying  when  all  of  the  crab  fisheries 
covered  by  the  FMP  are  overfished  or 
when  overfishing  is  occurring.  NMFS 
notified  the  Council  once  NMFS 
determined  that  the  stock  was 
overfished  (64  FR  15308,  March  31, 
1999).  The  Council  then  took  action  to 
develop  a  rebuilding  plan  within  1  year. 
Amendment  11,  the  rebuilding  plan,  is 
an  FMP  amendment  designed  to 
accomplish  the  purposes  outlined  in  the 
national  standard  guidelines  to  rebuild 
the  overfished  stock.  Furthermore, 
Amendment  1 1  specifies  a  time  period 
for  rebuilding  the  stock  intended  to 
satisfy  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

The  rebuilding  plan  approved  by  the 
Council  in  October  1999  contains  the 
following  three  components  to  improve 
the  status  of  this  stock:  A  harvest 
strategy,  bycatch  control  measures,  and 
habitat  protection  measures.  The 
rebuilding  plan  is  estimated  to  allow  the 
Bering  Sea  Tanner  crab  stock  to  rebuild, 
with  a  50  percent  probability,  in  10 
years.  The  stock  will  be  considered 
"Orebuilt"  when  the  stock  reaches  the 
maximum  sustainable  yield  stock  size 
level  in  2  consecutive  years.  The  revised 
harvest  strategy  should  result  in  more 
spawning  biomass,  because  more  larger 
male  crab  would  be  conserved  and 
fewer  juveniles  and  females  would  die 
due  to  discarding.  This  higher  spawming 
biomass  would  be  expected  to  produce 
good  year-classes  when  environmental 
conditions  are  favorable.  Protection  of 
habitat  and  reduction  of  bycatch  will 
reduce  mortality  on  juvenile  crabs,  thus 


allowing  a  higher  percentage  of  each 
year-class  to  contribute  to  spawning 
(and  future  landings). 

The  Council  prepared  an 
Envirorunental  Assessment  (EA)  for 
Amendment  1 1  that  describes  the 
management  background,  the  purpose 
and  need  for  action,  the  management 
alternatives,  and  the  environmental  and 
the  socio-economic  impacts  of  the 
alternatives.  A  copy  of  the  EA  can  be 
obtained  from  the  Council  (see 
ADDRESSES). 

The  Magnuson  Stevens  Act  requires 
that  each  regional  fishery  management 
council  submit  each  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 
receiving  an  FMP  or  FMP  amendment, 
immediately  publish  a  notification  in 
the  Federal  Register  that  the 
amendment  is  available  for  public 
review  and  comment.  This  action 
constitutes  such  notice  for  FMP 
Amendment  11.  NMFS  will  consider  the 
public  comments  received  during  the 
comment  period  in  determining 
whether  to  approve  this  FMP 
amendment.  To  be  considered,  a 
comment  must  be  received  by  close  of 
business  on  the  last  day  of  the  comment 
period  (see  DATES),  regardless  of  the 
comment's  postmark  or  transmission 
date. 

Dated:  March  1,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5518  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  3510-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  00-015-1] 

Plant-Derived  Biologies  for  Human  and 
Veterinary  Applications;  Public 
Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  is  to  notify  producers 
and  users  of  human  and  veterinary 
vaccines,  therapeutics,  and  diagnostics, 
as  well  as  other  interested  persons,  that 
a  public  meeting  will  be  held  to  provide 
a  forum  for  discussion  on  the  regulatory 
and  policy  issues  related  to  the 
manufacture,  distribution,  and  use  of 
biological  products  derived  from  plants. 
The  meeting  is  being  organized  by  the 
Food  and  Drug  Administration  and  the 
AnimcJ  and  Plant  Health  Inspection 
Service  and  is  sponsored  by  the  Institute 
for  International  Cooperation  in  Animal 
Biologies. 

DATES:  The  meeting  will  be  held  on 
Thiu'sday,  April  6,  2000,  from  1  p.m.  to 
5  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Scheman  Building  at  the 
Iowa  State  Center,  Ames,  LA. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  meeting,  contact 
Dr.  Bruce  Carter,  Center  for  Veterinary 
Biologies,  Licensing  and  Policy 
Development,  VS,  APHIS,  510  South 
17th  Street,  Suite  104,  Ames,  lA  50010; 
phone  (515)  232-5785,  fax  (515)  232- 
7120,  ore-mail: 
Bruce.A.Carter@usda.goy. 

For  registration  information,  contact 
Ms.  Dawne  Buhrow,  Institute  for 
International  Cooperation  in  Animal 
Biologies,  2160  College  of  Veterineuy 
Medicine,  Iowa  State  University,  Ames, 
lA  50011;  phone  (515)  294-7632,  fax 


(515)  294-8259,  or  e-mail: 
iicab@iastate.edu. 

In  addition,  information  regarding  the 
meeting  and  registration  is  available  on 
the  Internet  at  http:// 
www.vetmed.iastate.edu/iicab/ 
transpl.htm. 

SUPPLEMENTARY  INFORMATION:  Under  its 
regulations  in  title  9  of  the  Code  of 
Federal  Regulations  (CFR),  issued  under 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  ef  seq.),  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
regulates,  among  other  things,  the 
production  of  veterinary  biological 
products.  Although  none  have  been 
licensed  to  date,  APHIS'  Center  for 
Veterinary  Biologies  anticipates 
receiving  applications  for  licenses 
authorizing  the  production  of  veterinary 
biological  products  derived  from  plants. 
In  addition,  under  its  regulations  in  title 
7  of  the  CFR  (7  CFR  part  340),  issued 
under  the  Federal  Plant  Pest  Act  (7 
U.S.C.  150aa  et  seq.)  and  the  Plant 
Quarantine  Act  (7  U.S.C.  151  et  seq.), 
APHIS  also  regulates,  among  other 
things,  the  field  testing  of  transgenic 
plants  that  may  be  plant  pests.  Since 
1991,  APHIS'  Plant  Protection  and 
Quarantine  program  has  issued  25 
permits  for  the  field  testing  of  transgenic 
plants  containing  genes  whose  products 
are  intended  for  use  in  the  development 
of  human  and  veterinary  biologies. 
Finally,  under  its  regulations  in  title  21 
of  the  CFR  issued  under  the  Public 
Health  Service  Act  (42  U.S.C.  300aa  et 
seq.),  the  Food  and  Drug  Administration 
(FDA)  regulates,  among  other  things,  the 
production  of  biological  products 
intended  for  use  in  humans.  The  FDA's 
Center  for  Biologies  Evaluation  and 
Research  has  received  applications  for 
plant-derived  products  intended  for  use 
in  humans. 

In  order  to  provide  a  forum  for  the 
discussion  of  regulatory  and  policy 
issues  related  to  the  manufacture, 
distribution,  and  use  of  biological 
products  derived  from  plants,  APHIS 
and  FDA  are  organizing  a  public 
meeting.  This  public  meeting,  which  is 
sponsored  by  the  Institute  for 
International  Cooperation  in  Animal 
Biologies,  is  scheduled  for  April  6, 
2000,  and  will  provide  an  opportunity 
for  the  exchange  of  information  between 
APHIS  and  FDA  representatives, 
producers  and  users  of  biological 
products  derived  from  plants,  and  other 
interested  persons  on  issues  of  common 


concern.  The  public  meeting  will  begin 
at  1  p.m.  and  is  scheduled  to  end  at  5 
p.m.  Information  regarding  the  meeting 
and  registration  instructions  may  be 
obtained  from  the  persons  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Persons  interested  in  making  an  oral 
presentation  at  the  meeting  should 
submit  a  brief  written  statement  of  the 
general  views  they  wish  to  present,  the 
name  and  address  of  each  person  who 
will  participate  in  the  presentation,  and 
an  estimate  of  the  approximate  length  of 
time  needed  to  make  the  presentation. 
This  information  should  be  e-mailed  by 
March  20,  2000,  to: 
APHIS_FDA_Plants_ 
oral@iastate.edu.  The  number  of  oral 
presentations  and  the  time  allocated  for 
each  may  be  limited,  depending  upon 
the  number  of  requests.  Oral 
presentations  will  be  recorded  in  the 
proceedings  of  the  meeting.  Persons 
interested  in  submitting  written 
comments  for  inclusion  in  the 
proceedings  may  do  so  by  e-mailing 
them,  by  March  20,  2000,  to: 
APHIS_FDA_Plants_written 
@iastate.edu.  Written  comments  and  the 
requested  information  regarding  oral 
presentations  may  also  be  mailed  or 
faxed  to  Dr.  Bruce  Carter;  his  address 
and  fax  number  are  provided  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  1st  day  of 
March  2000, 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  00-5429  Filed  3-6-00;  8:45  am) 

BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  information 
Collection 

AGENCY:  Riu-al  Business-Cooperative 

Service. 

ACTION:  Proposed  collection;  comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Rural  Business-Cooperative  Service 
(RBS)  to  request  an  extension  of  a 
currently  approved  information 
collection  in  support  of  the  Cooperative 
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Development  Divis  on  (CDD), 
Cooperative  Servic«  s  Program. 
DATES:  Comments  c  n  this  notice  must  be 
received  on  or  befoi  e  May  8,  2000,  to  be 
assured  of  consider  ition. 
FOR  FURTHER  INFOR*  AT10N  CONTACT:  John 
Wells,  Director,  CD  3,  Rural  Business- 
Cooperative  Service ,  USDA,  Cooperative 
Development  Divis:  on,  STOP  3254. 
1400  Independence  Avenue  SW, 
Washington,  DC  20  !50-3254. 
Telephone:  (202)  730-3350. 
SUPPLEMENTARY  INFORMATION: 


Title:  Cooperativf 


Questionnaire:  Mar  cet  Potential  for  New 
Cooperatives  Buyer  Survey  for  New 
Cooperative  Activit  y. 

OMB  Number:  05  70-0009. 

Expiration  Date  c  (Approval:  May  31, 
2000 

Type  of  Request:  extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Ruial  Business- 
Cooperative  Servic* 
conducts  feasibility 
the  development  of 


The  Cooperative  De  velopment  Division 
specializes  in  techu  ical  assistance  to 
agricultural  and  rui  il  producer  groups 
interested  in  organi  sing  a  cooperative, 


and  to  emerging  or 
so  thev  can:  (a)  Use 


leveloping  co-ops, 
sensible  economic 


judgment,  (b)  deteri  nine  co-op 


feasibility,  (c)  meet 


an  economic  need, 


(d)  successfully  ope  rate  on  sound 


business  principles 


(a)  The  division 
to  associations  of 
agricultural  produc  ts 


I  facti 


pui  ch 


cooperative 
products,  includin 
warehousing,  man 
the  cooperative 
supplies,  credit, 
and  other  cooperati  vi 
(b)  The  division 
(1)  To  acquire,  a4alyz 
disseminate  ecoi 
historical  information 


progress,  organization 

methods  of 

the  United  States 

(2)  To  conduct  s 
economic,  legal 
other  phases  of 


Services 


(RBS)  USDA, 
studies  to  assist  in 
new  cooperatives. 


and,  (e)  increase 


member  income.  In  order  to  carry  out 
the  Agency's  missicn,  RBS  needs  to 
collect  information  from  the  cooperative 
community. 

The  authority  to  tarry  out  RBS 
mission  is  defined  n  the  Cooperative 
Marketing  Act  of  1^26  (44  Stat.  802- 
1926). 

Authority  and  Duties  of  Division  (7 
U.S.C.  453) 


p  odi 


4hall  render  service 
lucers  of 
and  federations 
and  subsidiaries  thi  sreof,  engaged  in  the 
market  ng  of,  agricultural 
processing, 

turing,  storage, 
lasing  of  farm 
fidancing,  insurance, 


e  activities, 
authorized: 
e  and 
,  statistical,  and 
regarding  the 
and  business 
cooperative  associations  in 
foreign  countries, 
ies  of  the 
fiijancial,  social,  and 
COG  aeration,  and 


aid 
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publish  the  results  thereof.  Such  studies 
shall  include  the  analyses  of  the 
organization,  operation,  financial  and 
merchandising  problems  of  cooperative 
associations. 

(3)  To  make  surveys  and  analyses  if 
deemed  advisable  of  the  accounts  emd 
business  practices  of  representative 
cooperative  associations  upon  their 
request;  to  report  to  the  association  so 
surveyed  to  results  thereof,  and  with  the 
consent  of  the  association  so  surveyed 
to  publish  summaries  of  the  results  of 
such  surveys,  together  with  similar 
facts,  for  the  guidance  of  cooperative 
associations  and  for  the  purpose  of 
assisting  cooperative  associations  in 
developing  methods  of  business  and 
market  analysis. 

(4)  To  confer  and  advise  with 
committees  or  groups  of  producers,  if 
deemed  advisable,  that  may  be  desirous 
of  forming  a  cooperative  association  and 
to  make  an  economic  survey  and 
analysis  of  the  facts  surrounding  the 
production  and  marketing  of  the 
agricultural  product  or  products  which 
the  association,  if  formed,  would  handle 
or  market. 

(5)  To  acquire  from  all  available 
sources  information  concerning  crop 
prospects,  supply,  demand,  current 
receipts,  exports,  imports,  and  prices  of 
the  agricultiiral  products  handled  or 
marketed  by  cooperative  associations, 
and  to  employ  qualified  commodity 
marketing  specialists  to  •summarize  and 
analyze  this  information  and 
disseminate  the  same  among 
cooperative  associations,  and  others. 

(6)  To  promote  the  knowledge  of 
cooperative  principles  and  practices  and 
to  cooperate,  in  promoting  such 
knowledge,  with  educational  and 
marketing  agencies,  cooperative 
associations,  and  others. 

(7)  To  make  such  special  studies,  in 
the  United  States  and  foreign  countries, 
and  to  acquire  and  disseminate  such 
information  and  findings  as  may  be 
useful  in  the  development  and  practice 
of  cooperation. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5  hours  per 
response. 

Respondents:  Mainly  buyers  of 
agricultural  products  in  domestic 
market  areas  proposed  cooperatives 
would  be  expected  to  market  their 
member's  products. 

Estimated  number  of  respondents:  90. 

Estimated  number  of  responses  per 
respondent:  1 . 

Estimated  total  annual  burden  on 
respondents:  45  hours  per  year. 

"The  Cooperative  Development 
Division  specializes  in  technical 
assistance  to  agricultural  and  rural 


producer  groups  interested  in 
organizing  a  cooperative,  and  to 
emerging  or  developing  co-ops,  so  they 
can  (a)  use  sensible  economic  judgment, 
(b)  determine  co-op  feasibility,  (c)  meet 
an  economic  need,  (d)  successfully 
operate  on  sound  business  principles 
and,  (e)  increase  member  income. 

Copies  of  this  information  collection 
can  be  obtained  from  Jean  Mosley, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  692- 
0041. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Jean  Mosley,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742,  1400 
Independence  Avenue  SW,  Washington, 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  February  25,  2000. 
Dayton  I.  Watkins, 

Administrator.  Rural  Business-Cooperative 

Service. 

[FR  Doc.  00-5426  Filed  3-6-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  new  information 
collection  for  which  RUS  intends  to 
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request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  May  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Riu-al  Utilities  Service,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  4036  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  a  new  information  collection 
that  RUS  is  submitting  to  OMB  for 
approval. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
.  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-4120. 

Title:  Customer  Service  for  Rural 
Utilities  Service  Borrowers. 

Type  of  Request:  New  collection 
approval. 

Abstract:  The  Rural  Utilities  Service 
(RUS)  makes  mortgage  loans  and  loan 
guarantees  to  electric  and 
telecommunications  systems  to  provide 
and  improve  electric  and 
telecommunications  service  in  rural 
areas  pursuant  to  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.)  (RE  Act).  In  order 
to  comply  with  E.O.  12862,  "Setting 
Customer  Service  Standards,"  RUS 
intends  to  survey  its  electric  and 


telecommimications  borrowers  to 
determine  the  kind  and  quality  of 
services  customers  want  and  the  level  of 
satisfaction  with  existing  services.  The 
Agency  will  use  the  information 
obtained  from  the  survey  to  improve 
service  where  needed. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response.  Respondents:  Not-for-profit 
institutions;  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  48  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078.  FAX:  (202) 
720-^120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  Februar>'  28,  2000. 
Christopher  A.  McLean, 
Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  00-5427  Filed  3-6-00;  8:45  am) 
BILUNG  CODE  3410-1S-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  new  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  May  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave..  SW.,  STOP  1522, 
Room  4036  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 


Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  a  new  information  collection 
that  RUS  is  submitting  to  OMB  for 
approval.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr..  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-4120. 

Title:  Water  and  Waste  Loans  and 
Grants. 

Type  of  Request:  New  Information 
Collection. 

Abstract:  The  Rural  Utilities  Service 
is  authorized  by  Section  306  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926)  to 
make  loans  to  public  agencies,  nonprofit 
corporations,  and  Indian  tribes  to  fund 
water  and  waste  disposal  projects 
serving  the  most  financially  needy  rural 
communities  through  the  Water  and 
Waste  loan  and  grant  program.  Financial 
assistance  should  result  in  reasonable 
user  costs  for  rural  residents,  rural 
businesses,  and  other  rural  users.  The 
program  is  limited  to  rural  areas  and 
small  towns  with  a  population  of  10,000 
or  less.  The  Water  and  Waste  loan  and 
grant  program  is  administered  through  7 
CFR  Part  1 780.  This  program  is 
currently  cleared  under  OMB  Control 
Number  0575-0015  and  included  with 
the  Rural  Housing  Service's  Community 
Facilities  loan  and  grant  program.  At 
this  time,  RUS  is  requesting  approval 
from  OMB  for  a  separate  collection  for 
its  Water  and  Waste  loan  and  grant 
program. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  2.65  hours  per 
response. 
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Respondents:  No 
institutions;  State 
Government. 

Estimated  Numbfr 
1,000. 

Estimated  Number 
Respondent:  51. 

Estimated  Total 
Respondents:  134, 

Copies  of  this 
can  be  obtained 
Program  Development 
Analysis,  at  (202) 
720-^120 

All  responses  to 
simamarized  and 
for  0MB  approval 
also  become  a  matter 

Dated:  February  29 
Christopher  A.  McLein 

Acting  Administrator 
|FR  Dor.  0O-.S428  Fil 
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BROADCASTING  fOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

Date  and  Time:  l^larch  14.  2000;  9:30 
a.m.— 4  p.m. 

Place:  Radio  Fre< 
Street.  NW,  2nd  Fl 
Washington,  DC. 

Closed  Meeting: 
Broadcasting  Boar( 
will  meet  in  closec 
and  discuss  a  niun  )er 
to  U.S.  Govemmen  I 
military  international 
They  will  address 
budgetary,  and  per  sonnel 
as  sensitive  foreigr 
relating  to  potenti 
international  broadcast 
meeting  is  closed 
likely  would  eithei 
would  be  properly 
secret  in  the  inter^t 
under  the  appropr:  ate 
U.S.C.  552b.(c)(l)) 
information  the  premature 
which  would  be  li 
frustrate  implemeritation 
agency  action.  (5  I 
In  addition,  part  o 
relate  solely  to  the 
and  organizationa 
the  International 
(5  U.S.C.  552b{c 

Contact  Person 
Persons  interested 
information  shoulq 
Brenda  Hardnett 
(202)401-3736 


:)(2) 


Asia  (RFA),  2025  M 
Conference  Room, 

'he  members  of  the 
of  Governors  (BBG) 
session  to  review 

of  issues  relating 
funded  non- 
broadcasting, 
ntemal  procedural, 

issues,  as  well 
policy  issues 
options  in  the  U.S. 
ing  field.  This 
I  ecause  if  open  it 
disclose  matters  that 
classified  to  be  kept 
of  foreign  policy 
executive  order  (5 
or  would  disclose 

disclosure  of 
lely  to  significantly 
of  a  proposed 
.S.C.  552b.(c)(9)(B). 
the  discussion  will 
internal  personnel 
issues  of  the  BBG  or 
E  roadcasting  Bureau, 
and  (6)). 
More  Information: 
in  obtaining  more 
contact  either 
Of  John  Lindburg  at 


J  on 


Dated:  March  3,  2000. 
John  A.  Lindburg, 

Legal  Counsel  and  Acting  Executive  Director. 
[FR  Doc.  00-5607  Filed  3-3-00;  1:32  pm] 
BILUNG  CODE  8230-01 -M 


COMIMISSiON  ON  CIViL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Oregon  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oregon  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  March  23,  2000,  at 
the  Sweetbrier  Inn,  Garden  Room,  7125 
SW  Nyberg  Road,  Tualatin,  Oregon 
97062.  The  purpose  of  the  meeting  is  to 
develop  a  plan  for  constructing  a 
nonthreatening  generic  complaint 
process  for  law  enforcement  agencies. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  28, 
2000. 

Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-5423  Filed  3-6-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Survey  of  Income  and  Program 
Participation  (SIPP)  Wave  3  of  the  2000 
Panel 

action:  Proposed  collection;  Comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  8,  2000. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Corrmierce,  Room  5027, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle,  Census 
Biu-eau,  FOB  3,  Room  3379, 
Washington,  DC  20233-0001,  (301)  457- 
3819. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  durations  of  1  to 
4  years.  Respondents  are  interviewed 
once  every  four  months  in  monthly 
rotations.  Approximately  11,500 
households  are  in  the  2000  panel. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics  . 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  database  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs,  such 
as  obtaining  information  on  taxes,  the 
ownership  and  contributions  made  to 
the  Individual  Retirement  Account, 
Keogh  and  401K  plans,  examining 
patterns  in  respondent  work  schedules, 
and  child  care  arrangements.  These 
supplemental  questions  are  included 
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with  the  core  and  are  referred  to  as 
"topical  modules." 

The  topical  modules  for  the  2000 
Panel  Wave  3  collect  information  about: 

•  Medical  Expenses  and  Utilization  of 
Health  Care 

•  Work  Related  Expenses  and  Child 
Support  Paid 

•  Assets,  Liabilities,  and  Eligibility 
Wave  3  interviews  will  be  conducted 

from  October  2000  through  January 
2001. 

II.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years  with  each  panel  having 
durations  of  1  to  4  years.  All  household 
members  15  years  old  or  over  are 
interviewed  using  regular  proxy- 
respondent  rules.  During  the  2000 
panel,  respondents  are  interviewed  at 
least  three  times  (3  waves)  at  4-month 
intervals  making  the  SIPP  a  longitudinal 
survey.  Sample  people  (all  household 
members  present  at  the  time  of  the  first 
interview)  who  move  within  the  country 
and  reasonably  close  to  a  SIPP  primary 
sampling  unit  will  be  followed  and 
interviewed  at  their  new  address. 
Individuals  15  years  old  or  over  who 
enter  the  household  after  Wave  1  will  be 
interviewed;  however,  if  these 
individuals  move,  they  are  not  followed 
unless  they  happen  to  move  along  with 
a  Wave  1  sample  individual. 

m.  Data 

OMB  Number:  0607-0865. 

Form  Number:  SIPP/CAPI  Automated 
Instrument. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
24,150. 

Estimated  Time  Per  Response:  30 
minutes  per  person. 

Estimated  Total  Annual  Burden 
Hours:  37,658. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United  States 
Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection;  they  also 
will  become  a  matter  of  public  record. 

Dated:  March  1.  2000. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  00-5452  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-817] 

Electroluminescent  Flat  Panel  Displays 
and  Display  Glass  Therefor  From 
Japan;  Final  Results  of  Antidumping 
Duty  Sunset  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  sunset  review. 

SUMMARY:  On  August  2, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  notice  of 
initiation  of  sunset  review  of  the 
antidumping  duty  order  on 
electroluminescent  ("EL")  high 
information  content  flat  panel  displays 
("FPD")  and  display  glass  therefor  from 
Japan.  The  merchandise  covered  by  this 
order  is  EL  FPDs.  On  the  basis  of  a 
notice  of  intent  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  a  domestic  interested  party, 
and  inadequate  response  (in  this  case  no 
response)  from  respondent  interested 
parties,  we  determined  to  conduct  an 
expedited  sunset  review.  Based  on  our 
analysis  of  the  comments  received,  we 
find  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  listed  below  in  the  section 
entitled  "Final  Results  of  the  Review." 
EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-5050. 
SUPPLEMENTARY  INFORMATION: 


Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"). 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations"),  and  19  CFR  Part  351 
(1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  (Sunset  Policy  Bulletin). 

Background 

On  August  2.  1999,  the  Department 
published  the  notice  of  initiation  of 
sunset  review  of  the  antidumping  duty 
order  on  EL  FPDs  (64  FR  41915).  We 
invited  parties  to  comment.  On  the  basis 
of  a  notice  of  intent  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  a  domestic  interested  party, 
and  inadequate  response  (in  this  case  no 
response)  from  respondent  interested 
parties,  we  determined  to  conduct  an 
expedited  siuiset  review.  The 
Department  has  conducted  this  sunset 
review  in  accordance  with  sections  751 
and  752  of  the  Act. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e..  an 
order  in  effect  on  January  1,  1995).  This 
review  covers  a  transition  order  within 
the  meaning  of  section  751(c)(6)(C)(ii)  of 
the  Act.  Therefore,  on  December  3, 
1999,  the  Department  determined  that 
the  sunset  review  of  the  antidumping 
duty  order  on  EL  FPDs  from  Japan  is 
extraordinarily  complicated  and 
extended  the  time  limit  for  completion 
of  the  final  results  of  this  review  until 
not  later  than  February  28,  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.» 

Scope  of  Review 

The  merchandise  covered  by  this 
order  is  EL  FPDs.  EL  FPDs  are' large 
area,  matrix  addressed  displays,  no 
greater  than  four  inches  in  depth,  with 
a  pixel  count  of  120,000  or  greater, 
whether  complete  or  incomplete, 
assembled  or  unassembled.  EL  FPDs 


'  Extension  of  Time  Limit  for  Final  /?esu/fs  of 
Five-Year  Reviews.  64  FR  67847  (December  3. 
1999). 
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incorporate  a  matr  x  of  electrodes  that, 
when  activated,  ap  ply  an  electrical 
current  to  a  solid  c  impound  of 
electroluminesceni  material  [e.g..  zinc 
sulhde)  causing  it  o  emit  light. 
Included  are  monochromatic,  limited 
color,  and  full  color  displays  used  to 
display  text,  graph  cs,  and  video.  EL 
FPD  glass,  whethei  or  not  integrated 
with  additional  components, 
exclusively  dedica  ed  to  and  designed 
for  use  in  EL  FPDs  is  defined  as 
processed  glass  sul  istrates  that 
incorporate  patterned  row,  column,  or 
both  types  of  electitodes,  and  also 
typically  incorpora  te  a  material  that 
reacts  to  a  change  in  voltage  (e.g., 
phosphor)  and  con  lact  pads  for 
interconnecting  dr;  ve  electronics.  All 
types  of  FPDs  desc  "ibed  above  are 
c\irrently  classifiafa  le  under  subheadings 
8543,  8803,  9013,  <  014,  9017.90.00, 
9018,  9022,  9026, «  027,  9030,  9031, 
8471.92.30,  8471.9  2.40,  8473.10.00, 
8473.21.00,  8473.3  ).40,  8442,40.00, 
8466,  8517.90.00,  (  528.10.80, 
8529.90.00,  8531.2  3.00,  8531.90.00,  and 
8541  of  the  Harmonized  Tariff  Schedule 
(HTS).  Although  tl  e  HTS  subheadings 
are  provided  for  cc  nvenience  and 
customs  purposes,  our  written 
description  of  the  i  cope  of  this 
proceeding  is  dispositive. 

Since  the  issuam  :e  of  the  order  on  EL 
FPDs  from  Japan,  t  le  Department 
clarified  that  certain  that  certain  EL 
FPDs  used  in  Grap  lie  Control  Panels 
models  GP-410  and  GP-430  are  within 
the  scope  of  the  orner  (see  Notice  of 
Scope  Rulings,  59  fR  8910  (February  24, 
1994)). 

Although  domes  ic  interested  parties 
suggested  that  othe  r  scope  rulings  on 


FPDs,  particularly 


iiose  involving 


Jeffr(  ly 


All  issues  raised 
response  by  partie! 
are  addressed  in 
Decision  Memoranid 
Memo")  from 
Office  of  Policy 
to  Robert  S.  LaRusia 
Secretary  for  Impo  t 
dated  February  28, 
hereby  adopted 
reference  into  this 
discussed  in  the 
Memo  include  the 


continuation  or 
and  the  magnitude 
to  prevail  were  the 
Parties  can  find  a 
of  all  issues  raised 
the  corresponding 


Sharp,  may  be  rela  ed  to  this  order,  our 
review  of  those  sec  pe  rulings  reveal 
they  were  not. 

Analysis  of  Comin  ints  Received 

in  the  substantive 
to  this  sunset  review 
!  "Issues  and 
um"  ("Decision 
A.  May,  Director, 

Administration, 
Assistant 
Administration, 
2000  which  is 
incorporated  by 
notice.  The  issues 
at  laehed  Decision 

likelihood  of 
recurrence  of  dumping 
of  the  margin  likely 
order  revoked, 
(jomplete  discussion 
in  this  review  jmd 
recommendations  in 


In  iport 


anl 


this  public  memorandum  which  is  on 
file  in  B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 

import admin/records/fim/,  under  the 

heading  "Japan".  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorcmdum  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/exporter 

Margin 
(percent) 

Sharp  Corporation  

All  Others             

7.02 
7.02 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(c).  752,  and  777(i)  of 
the  Act. 

Dated:  February  28,  2000. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-5508  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-047] 

Elemental  Sulphur  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  elemental  sulphiu'  from  Canada. 

SUMMARY:  On  September  7,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  and  partial  rescission  of  its 
administrative  review  of  the 
antidumping  duty  order  on  elemental 


sulphur  from  Canada  (64  FR  48587). 
This  review  covers  Husky  Oil,  Ltd. 
("Husky"),  a  manufacturer  and  exporter, 
and  Petrosul  International,  Ltd. 
("Petrosul"),  a  reseller,  of  the  subject 
merchandise  to  the  United  States.  The 
period  of  review  is  December  1,  1997, 
through  November  30,  1998. 

Based  on  our  analysis  of  the 
comments  received,  we  have  modified 
our  determination  for  the  final  results 
with  respect  to  Petrosul.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Rick  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0182  or  (202)  482- 
3818,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (1998). 

Background 

On  September  7, 1999,  the 
Department  published  in  the  Federal 
Register  (64  FR  48587)  the  preliminary 
results  and  partial  rescission  of  its 
administrative  review  of  the 
antidmnping  duty  order  on  elemental 
sulphur  from  Canada  ("Preliminary 
Results").  This  review  covers  Husky  Oil, 
Ltd.  ("Husky"),  a  manufacturer  and 
exporter,  and  Petrosul  International, 
Ltd.  ("Petrosul"),  a  reseller,  of  the 
subject  merchandise  to  the  United 
States.  The  period  of  review  ("POR")  is 
December  1,  1997,  through  November 
30, 1998.  We  invited  parties  to  comment 
on  our  preliminary  results  of  review. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit. 
On  December  22,  1999,  the  Department 
extended  the  time  limit  for  the  final 
results  in  this  review  to  January  21, 
2000.  See  Elemental  Sulphur  From 
Canada:  Extension  of  Time  Limit  for 
Final  Results  of  the  Antidumping  Duty 
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Administrative  Review,  65  FR  280, 
(January  4,  2000).  Also,  on  January  21, 
2000,  the  Department  extended  the  time 
hmit  for  the  final  results  in  this  review 
to  February  29,  2000.  See  Elemental 
Sulphur  From  Canada:  Extension  of 
Time  Limit  for  Final  Results  of  the 
Antidumping  Duty  Administrative 
Review,  65  FR  4804,  (February  1,  2000). 

On  January  24,  2000,  we  issued  a 
supplemental  questionnaire  to  Petrosul 
for  ihe  purpose  of  gathering  additional 
information  regarding  the  sales  for 
which  Petrosul  had  knowledge  that  the 
merchandise  was  ultimately  destined 
for  the  United  States.  On  February  4, 
2000,  we  received  a  letter  from  Petrosul 
indicating  that  it  would  not  respond  to 
this  supplemental  questionnaire. 

We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
elemental  sulphur  from  Canada.  This 
merchandise  is  classifiable  under 
Harmonized  Tariff  Schedule  ("HTS") 
subheadings  2503.10.00,  2503.90.00. 
and  2802.00.00.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes,  the  vmtten  description  of  the 
scope  of  this  finding  remains 
dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memorandum")  from  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Robert  S. 
LaRussa,  Assistant  Secretary  for  Import 
Administration,  dated  February  29, 
2000,  which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  Room  B-099 
of  the  main  Department  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  www.ita.doc.gov/ 
import — admin/records/frn.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 


Use  of  Facts  Available 

For  a  discussion  of  our  application  of 
facts  available,  see  the  "Facts  Available" 
section  of  the  Decision  Memorandum, 
which  is  on  file  in  the  Central  Records 
Unit,  room  B-099  of  the  main 
Department  building  and  available  on 
the  Web  at  www.ita.doc.gov/import — 
admin/records/frn. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  assigned  an  adverse 
facts  available  margin  to  Petrosul  for  its 
failure  to  cooperate  to  the  best  of  its 
ability  based  on  its  decision  to  not 
respond  to  our  request  for  information. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margins  exist  for  the  period 
December  1, 1997,  through  November 
30. 1998: 


Manufacturer/exporter/reseller 

Margin 
(percent) 

Husky  Oil.  Ltd 

Petrosul  International,  Ltd  

40.38 

40.38 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidiunping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  ihe  Customs 
Service. 

Cash  Deposit 

Because  the  antidumping  duty  order 
on  elemental  sulphur  from  Canada  has 
been  revoked,  effective  January  1,  2000, 
no  cash  deposits  are  required  for  entries 
of  elemental  sulphur  from  Canada  for 
entries  on  or  after  January  1,  2000.  See 
Revocation  of  Antidumping  Finding: 
Elemental  Sulphur  From  Canada,  64  FR 
40553  (July  27,  1999). 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbiu^ement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  AJPO  in  accordance 


with  19  CFR  351.305.  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  771(i)  of  the 
Act. 

Dated;  February  29.  2000. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministra  tion. 

Appendix  1 —  Issues  in  Decision 
Memorandum 

Comments  and  Responses 

1 .  Adverse  Facts  Available 

2.  Facts  Available  Corroboration 

3.  Facts  Available  Determination 

(FR  Doc.  00-5512  Filed  2-6-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-557-8051 

Extruded  Rubber  Thread  From 
Malaysia;  Rnal  Results  of  Antidumping 
Duty  Sunset  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunping  duty  sunset  review. 

SUMMARY:  On  August  2. 1999.  the 
Department  of  Commerce  published  the 
notice  of  initiation  of  simset  review  of 
the  antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia  (64  FR 
41915).  The  merchandise  covered  by 
this  order  is  extruded  rubber  thread 
from  Malaysia.  Extruded  rubber  thread 
is  defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm.  which  is  0.007  inch  or  140 
gauge,  to  1.42  nun,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  On  the  basis 
of  a  notice  of  intent  to  participate  and 
adequate  substantive  response  filed  on 
behalf  of  a  domestic  interested  party, 
and  inadequate  response  (in  this  case  no 
response)  from  respondent  interested 
parties,  we  determined  to  conduct  an 
expedited  sunset  review.  As  a  result  of 
this  review,  we  find  that  revocation  of 
the  antidumping  duty  order  would  be 
likely  to  lead  to  continuation  or 
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recurrence  of  d 
listed  below  in  the 
"Final  Results  of 
EFFECTIVE  DATE: 


umping 


the 


^  at  the  levels 
section  entitled 
Review." 
Match  7.  2000. 
INFORIIATION  CONTACT: 
Import 
International  Trade 
.  Department  of 
Washii^on,  D.C.  20230; 
:-5050. 


FOR  FURTHER 

Martha  V.  Douthit, 
Administration, 
Administration,  U. 
Commerce, 
telephone:  (202) 
SUPPLEMENTARY  INFORMATION 

Statute  and  Regula  tions 


4812 


This  review  was 
to  sections  751(c) 
Act  of  1930,  as 
The  Department's 
conduct  of  simset 
Procedures  for 
("Sunset")  Reviews 
Countervailing 
13516  (March  20. 
Regulations")  and 
(1999)  in  general, 
methodological  or 
relevant  to  the 
simset  reviews  is 
Department's  Polic^ 
Policies  Regarding 
year  ("Sunset") 
Antidumping  and 
Orders;  Policy 
(April  16. 1998)  (" 
Bulletin"). 

Background 

On  August  2,  1 
initiated  the  simse' 
antidumping  duty 
rubber  thread  from 
41915).  We  invited 
On  the  basis  of  a 
participate  and 
response  filed  on 
interested  party, 
response  (in  this 
respondent 
determined  to 
simset  review.  Th€ 
conducted  this 
accordance  with 
the  Act. 

In  accordance  w 
751(c)(5)(C)(v)  of 
Department  may 
extraordinarily 
review  of  a 
order  in  effect  on 


Dut/ 


Depirtment'i 
sot  ' 


ad«  q 


aiid 
ci  ise 
interes  :ed 


com 


transit:  on 


I  tie  , 


tie 


review  concerns  a 
within  the  meaning 
751(c)(6)(C)(ii)  of 
December  3,  1999 
determined  that 
antidumping  duty 
rubber  thread  fron 
extraordinarily  copi 
extended  the  time 
of  the  final  results 
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conducted  pursuant 
752  of  the  Tariff 
amdnded  ("the  Act"). 
[  rocedures  for  the 
r  3views  set  forth  in 
Con  ducting  Five-year 
of  Antidumping  and 
Orders,  63  FR 
l]998)  ("Sunset 

9  CFR  Part  351 
C  uidance  on 
i  inalytical  issues 

's  conduct  of 
forth  in  the 
Bulletin  98:3— 
the  Conduct  of  Five- 
Re  riews  of 

I  Countervailing  Duty 
Bulhtin.  63  FR  18871 
:  tunset  Policy 


9$9,  the  Department 
review  of  the 
arder  on  extruded 
Malaysia  (64  FR 
parties  to  comment. 
nt)tice  of  intent  to 

uate  substantive 
behalf  of  a  domestic 
inadequate 
no  response)  from 
parties,  we 
conduct  an  expedited 
Department  has 
suilset  review  in 
sections  751  and  752  of 

th  section 
the  Act,  the 
tieat 


a  review  as 
plicated  if  it  is  a 
order  (i.e.,  an 
January  1,  1995).  This 
transition  order 
of  section 
Act.  Therefore,  on 
the  Department 

sunset  review  of  the 
order  on  extruded 
Malaysia  is 
plicated  and 
limit  for  completion 
of  this  review  until 


not  later  than  February  28,  2000.  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.i 

Scope  of  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread  from  Malaysia. 
Extruded  rubber  thread  is  defined  as 
vulcanized  rubber  thread  obtained  by 
extrusion  of  stable  or  concentrated 
natural  rubber  latex  of  any  cross 
sectional  shape,  measuring  fi'om  0.18 
mm,  which  is  0.007  inch  or  140  gauge, 
to  1.42  mm,  which  is  0.056  inch  or  18 
gauge,  in  diameter.  Extruded  rubber 
thread  is  currently  classifiable  under 
subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  antidumping  duty  order  of  the 
subject  merchandise  remains  in  effect 
for  all  producers  and  exporters  of 
extruded  rubber  thread  from  Malaysia. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  by  parties 
to  this  sunset  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memo")  from  Jeffrey  A.  May, 
Director,  Office  of  Policy,  Import 
Administration,  to  Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration,  dated  February  28, 
2000,  which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  The  issues  discussed  in  the 
attached  Decision  Memo  include  the 
likelihood  of  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  likely  to  prevail  were  the  order 
revoked.  Peirties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 

import admin/records/fin/,  under  the 

heading  "Malaysia".  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


•  See  Extension  of  Time  Limit  for  Final  Results  of 
Five-Year Reviews,  64  FR  67847  (December  3. 
1999). 


Manutacturer/exporter 

Margin 
(percent) 

Heveafil/Filmax  Schn.  Bhd  

Rubberflex  Sdn.  Bhd  

Filati  Lastex  Elastofibre  (Malaysia) 

Rubfil  Sdn.  Bhd  

All  Others           

108.62 

20.36 

105.78 

108.62 

15.16 

In  addition,  in  the  1995-1996 
administrative  review,  the  Department 
found  that  the  four  companies  identified 
above  absorbed  duties  on  the  following 
percentage  of  their  U.S.  sales: 
Heaveafil— 100  percent,  Rubberflex — 
57.35  percent,  Filati — 100  percent,  and 
Rubfil— 100  percent. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(c),  752,  and 
777(i)ofthe  Act. 

Dated:  February  28,  2000. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-5507  Filed  3-6-00;  8:45  am] 
BILUN6  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-807] 

Polyethylene  Terephthalate  Film,  Sheet 
and  Strip  From  the  Republic  of  Korea, 
Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received 
information  sufficient  to  warrant 
initiation  of  a  changed  circumstances 
administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  sti-ip  from  Korea  (56  FR  25669  (June 
5,  1991)).  On  July  5,  1996,  the  order  was 
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revoked,  in  part,  with  respect  to  Cheil 
Synthetics,  Lie.  (Cheil)  based  on  three 
consecutive  years  of  no  dumping.  (See 
Polyethylene  Terephthalate  Fihn,  Sheet, 
and  Strip  from  the  Republic  of  Korea; 
Final  Results  of  Antidimiping  Duty 
Administrative  Reviews  and  Notice  of 
Revocation  in  Fart,  61  FR  35177  (July  5, 
1996).)  On  January  26,  1998,  the 
Depjirtment  deteimined  that  Saehan 
Industries,  Inc.  (Saehan)  was  the 
successor-in-interest  to  Cheil,  and  that 
the  Department's  partial  revocation  with 
respect  to  Cheil  applied  to  Saehan  (63 
FR  3703).  On  January  5,  2000,  Toray 
Saehan  Inc.  (TSI)  requested  that  the 
Department  detennine  that  TSI  is  the 
successor  to  Saehan,  based  upon  TSI 
assuming  Saehan's  PET  film  business. 
Based  on  the  information  provided  in 
TSI's  January  5,  2000.  letter  and 
supplemental  documentation  provided 
on  February  14,  2000,  we  preliminarily 
detennine  that  TSI  is  the  successor  firm 
to  Saehan.  If  these  preliminary  results 
are  confirmed  in  the  final  results  of 
review,  the  Department's  application  of 
the  July  5,  1996,  partial  revocation  of 
the  order  with  respect  to  Saehan,  as  the 
successor-in-interest  to  Cheil,  will  apply 
to  TSI. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  at  (202)  482-4475  or 
Robert  James  at  (202)  482-0649,  AD/ 
CVD  Enforcement  Office  Eight,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations 
codified  at  19  CFR  part  351  (1999). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  4,  2000,  TSI  requested 
that  the  Department  conduct  a  changed 
circumstances  administrative  review 
pursuant  to  section  751(b)  of  the  Act  to 
determine  whether  TSI  should  properly 
be  considered  the  successor  firm  to 
Saehan  and  if,  as  such,  the  revocation 
that  is  applicable  to  Saehan  should 
apply  to  "TSI.  TSI  also  requested  the 
Department  to  publish  the  preliminary 
results  concurrently  with  this  notice  of 


initiation,  piu^uant  to  19  CFR 
351.221(c)(3)(ii).  hi  its  request,  TSI 
notified  the  Department  that  it  was 
established  on  October  15,  1999,  and 
commenced  operations  on  December  1 , 
1999.  TSI  is  a  joint  venture  between 
Saehan  and  Toray  Industries,  Inc.  of 
Japan.  TSI  indicated  that  the 
management,  production  facilities, 
supplier  relationships,  and  customers 
base  of  TSI  are  virtually  identical  to 
those  of  Saehan,  the  company  which  the 
Department  has  determined  to  be  the 
successor  to  Cheil.  On  February  4,  2000, 
the  Department  requested  that  TSI 
provide  documentary  evidence 
supporting  its  successor-in-interest 
claim.  On  February  14,  2000,  TSI 
submitted  docimientary  evidence 
demonstrating  that  TSI  maintained 
essentially  the  same  management, 
production  facilities,  suppliers,  and 
customer  relationships  as  TSI.  (See  TSI 
February  14,  2000,  Response  to  the 
Department's  Request  for  Additional 
Information.)  Citing  the  Department's 
determinations  in  Industrial  Phosphoric 
Acid  from  Israel;  Preliminary  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review,  58  FR  59010 
(Nov.  5, 1993),  Certain  Hot  Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  the  United  Kingdom.  64  FR  53994, 
53955  (Oct.  5, 1999)  and  Brass  Sheet 
and  Strip  from  Canada,  57  FR  5128, 
5129  (February  12,  1992),  TSI  claimed 
that  the  Department  should  determine 
that  it  is  the  successor-in-interest  to 
Saehan,  and  that  the  revocation 
applicable  to  Saehan  should  apply  to 
TSI.  On  January  20,  2000,  we  received 
a  letter  from  E.I.  DuPont  de  Nemours  & 
Company  and  Mitsubishi  Polyester 
Films,  L.L.C.,  the  petitioners  in  this 
case.  Petitioners  took  no  position 
concerning  TSI's  contention  that  it  is 
the  successor  company  to  Saehan. 
Petitioners  contend,  however,  that  if  the 
Department  determines  that  TSI  is  the 
successor  to  Saehan,  it  should  require 
TSI  to  fully  comply  with  the  conditions 
of  the  partial  revocation  applicable  to 
Saehan. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
antidumping  duty  order  are  shipments 
of  all  gauges  of  raw,  pretreated,  or 
primed  polyethylene  terephthalate  film, 
sheet,  and  strip,  whether  extruded  or 
coextnied.  The  films  excluded  from  this 
antidvunping  duty  order  are  metallized 
films,  and  other  finished  films  that  have 
had  at  least  one  of  their  surfaces 
modified  by  the  application  of  a 
performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 


least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
imder  Harmonized  Tarifi  Schedule  of 
the  United  States  subheading 
3920.62.00.00.  The  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes.  The  written  description  of  the 
scope  of  this  order  is  dispositive. 

Tnis  changed  circiunstances 
administrative  review  covers  TSI. 

Initiation  and  Preliminary  Results  of 
Changed  Circmstances  Antidumping 
Duty  Administrative  Review 

In  accordance  with  section  751(b)  of 
the  Act,  the  Department  is  initiating  a 
changed  circimistances  administrative 
review  to  determine  whether  TSI  is  the 
successor  company  to  Saehan.  In 
making  such  a  determination,  the 
Department  examines  several  factors 
including,  but  not  limited  to,  changes  in 
(1)  management.  (2)  production 
facilities.  (3)  supplier  relationships,  and 
(4)  customers  base.  See  e.g..  Brass  Sheet 
and  Strip  from  Canada:  Final  Results  of 
Antidimiping  Duty  Administrative 
Review,  57  FR  20460  (May  13,  1992). 
While  no  one  or  several  of  these  factors 
will  necessarily  provide  a  dispositive 
indication,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  the  previous 
company  if  its  resulting  operation  is 
similar  to  that  of  the  predecessor.  See 
e.g..  Industrial  Phosphoric  Acid  from 
Israel,  Final  Results  of  Changed 
Circumstances  Review,  59  FR  6944, 
6945  (February  14,  1994).  Thus,  if 
evidence  demonstrates  that,  with 
respect  to  the  production  and  sale  of  the 
subject  merchandise,  the  new  company 
operates  as  the  same  entity  as  the  former 
company,  the  Department  will  treat  the 
successor  company  the  same  as  the 
predecessor  for  purposes  of 
antidumping  liability,  e.g.,  assign  the 
same  cash  deposit  rate,  revocation,  etc. 
(See  id.) 

We  examined  the  information 
provided  by  TSI  in  its  January  5.  and 
February  14,  2000,  letters  and  have 
determined  that  TSI  has  established  a 
prima  facie  case  that  it  is  the  successor- 
in-interest  to  Saehan,  which  the 
Department  has  determined  to  be  the 
successor-in-interest  to  Cheil.  A 
majority  of  the  senior  managers 
involved  in  the  day-to-day  production 
and  sales  operation  of  TSI  are  the  same 
as  those  that  managed  Saehan. 
Therefore,  the  management  and 
organizational  structure  of  Saehan  has 
remained  intact  under  TSI.  In  addition, 
there  have  been  no  changes  in  the 
production  facilities,  inputs  and 
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or  customer  base. 
TSI  has 
management, 
,  supplier 
(Customer  bases  as 
ly  determine  that 
essentially  the  same 
S  aehan  with  respect 
sale  of  the  subject 
upon  the  foregoing, 
determine  that  the  July 
revocation  issued  with 
applied  to  Saehan, 
c(^mpany,  applies  to 
-in-interest. 


aid 


sue  cessor- 

Because  TSI  has  |  )resented  evidence 
to  establish  a  prime  facie  case  of  its 
successorship  status,  we  find  it 
appropriate  to  issu(  the  preliminary 
results  in  combinat  on  with  the  notice 
of  initiation  in  accc  rdance  with  19  CFR 
351.221(c)(3){ii).  W  3  agree  with 


petitioners  that  TSI 


with  the  terms  of  tl;  e  revocation 
applicable  to  Saeha  n;  therefore,  we  have 
requested  and  recei  ved  written 
confirmation  from  '  'SI  that  it  will 
adhere  to  the  terms 
applicable  to  Cheil, 


Saehan,  Cheil's  sue  :essor-in-interest. 
(See  TSI  February  1  4,  2000,  Response  to 
the  Department's  R  jquest  for  Additional 
Information,  at  Api  endix  F). 


Interested  parties 


briefs  and/or  writte  n  comments  no  later 
than  30  days  after  t  le  date  of 
publication  of  thes( ;  preliminary  results. 
Rebuttal  briefs  and 
comments,  limited 


include  the  results 
issues  raised  in  an} 


Administration 

jFR  Doc.  00-5515  Fil^d 

BILLING  CODE  3510-OS-* 


must  fully  comply 


of  the  revocation 
and  applied  to 


may  submit  case 


rebuttals  to  written 
to  issues  raised  in 
such  briefs  or  comi  lents,  may  be  filed 
no  later  than  5  days  after  the  deadline 
for  case  briefs.  The  Department  will 
publish  the  final  re  suits  of  this  changed 
circumstances  revii  (w,  which  will 


af  its  analysis  to 
such  vn-itten 


conmients,  no  later  than  four  months 
following  the  date  i  )f  publication  of  this 
notice.  This  initiati  on  of  review  and 
notice  are  in  accorc  ance  with  section 
751(b)  of  the  Act.  a  ;  amended  (19  U.S.C. 
1675(b)),  and  19  CI  K  351.216. 

Dated:  March  1,20^0 
)oseph  A.  Spetrini, 

Acting  Assistant  Secretary 


■y  for  Import 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-807] 

Continuation  of  Antidumping  Duty 
Order:  Polyethylene  Terephthalate 
(PET)  Film  From  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  Continuation  of 
Antidumping  Duty  Order:  Polyethylene 
Terephthalate  (PET)  Film  from  Korea. 

SUMMARY:  On  February  4,  2000,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
order  on  polyethylene  terephthalate 
("PET")  film  from  Korea  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  (65  FR  5592).  On  February  24, 
2000,  the  International  Trade 
Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidumping  duty  order  on  PET  film 
from  Korea  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (65  FR  9298).  Therefore,  pursuant 
to  19  CFR  351.218(f)(4),  the  Department 
is  publishing  notice  of  the  continuation 
of  the  antidumping  duty  order  on  PET 
film  from  Korea. 
EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  NW,  Washington.  D.C.  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
1560,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1,  1999,  the  Department 
initiated,  and  the  Commission 
instituted,  a  sunset  review  (64  FR  35588 
and  64  FR  35685,  respectively)  of  the 
antidumping  duty  order  on  PET  film 
from  Korea,  pursuant  to  section  751(c) 
of  the  Act.  As  a  result  of  its  review,  the 
Department  found  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  order  to  be  revoked  (see 
Final  Results  of  Expedited  Sunset 
Review:  Polyethylene  Terephthalate 


Film  From  Korea,  February  4,  2000  (65 
FR  5592). 

On  February  24,  2000,  the 
Conmiission  determined,  pursuant  to 
section  751(c)  of  the  Act,  that  revocation 
of  the  antidumping  duty  order  on  PET 
film  from  Korea  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injiuy  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (see  Polyethylene  Terephthalate 
(PET)  Film  from  Korea,  65  FR  9298 
(February  24,  2000)  and  USITC  Pub. 
3278,  Investigation  No.  731-TA-459 
(Review)  (February  2000)). 

Scope 

The  merchandise  covered  by  this 
antidumping  duty  order  includes  all 
gauges  of  raw  pre-treated,  or  primed 
polythylene  terephthalate  film,  sheet, 
and  strip,  whether  extruded  or  co- 
extruded.  The  films  excluded  from  this 
antidumping  duty  order  are  metallized 
films  and  other  finished  films  that  have 
had  at  least  one  of  their  surfaces 
modified  by  the  application  of  a 
performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order.  PET  film  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  ("HTS")  item  number 
3920.62.00.00.  The  HTS  item  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  the  antidimiping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  order  on  PET  film 
from  Korea.  The  Department  will 
instruct  the  U.S.  Customs  Service  to 
continue  to  collect  antidumping  duty 
deposits  at  the  rates  in  effect  at  the  time 
of  entry  for  all  imports  of  subject 
merchandise.  The  effective  date  of 
continuation  of  this  order  will  be  the 
date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 
Pursuant  to  section  751(c)(2)  and 
751(c)(6)  of  the  Act,  the  Department 
intends  to  initiate  the  next  five-year 
review  of  this  order  not  later  than 
February  2005. 
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Dated:  March  1,2000. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-5510  Filed  3-6-O0;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-804] 

Antidumping  Duty  Administrative 
Review  of  Sparlders  From  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Rivas  or  Nithya  Nagarajan,  Group 
II,  Office  IV,  AD/CVD  Enforcement, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-0651,  or 
(202)  482-5253,  respectively. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  for  which  a  review  is  requested 
and  a  final  determination  within  120 
days  after  the  date  on  which  the 
preliminary  determination  is  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary 
determination  to  a  maximum  of  365 
days  and  for  the  final  determination  to 
180  days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  from  the 
date  of  publication  of  the  preliminary 
determination. 

Background 

On  July  29.  1999,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  Speirklers 
from  the  People's  Republic  of  China, 
covering  the  period  June  1,  1998, 
through  May  31,  1999  (64  FR  41075). 
The  preliminary  results  are  currently 
due  no  later  than  February  29,  2000. 


Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  March  31,  2000.  See  Decision 
Memorandum  from  Thomas  Futtner  to 
Holly  A.  Kuga,  dated  February  29,  2000, 
which  is  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  building.  We  intend  to  issue 
the  final  results  no  later  than  120  days 
after  the  publication  of  the  preliminary 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  February  29,  2000. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  II. 

[FR  Doc.  00-5513  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-412-805;  A-428-807;  A-570-805] 

Continuation  of  Antidumping  Duty 
Orders:  Sulfur  Chemicals  (Sodium 
Thiosulfate)  From  the  United  Kingdom, 
Germany,  and  the  People's  Republic  of 
China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Continuation  of 
Antidumping  Duty  Orders:  Sodixun 
Thiosulfate  from  the  United  Kingdom, 
Germany,  and  the  People's  Republic  of 
China. 

SUMMARY:  On  December  30,  1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
orders  on  sodium  thiosulfate  from  the 
United  Kingdom,  Germany,  and  the 
People's  Republic  of  China  ("PRC")  is 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  (64  FR  73515, 
December  30, 1999).  On  February  24, 
2000,  the  International  Trade 
Commission  ("the  Commission"), 
pvu-suant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidiunping  duty  orders  on  sodium 
thiosulfate  from  the  United  Kingdom, 
Germany,  and  the  PRC  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 


United  States  within  a  reasonably 
foreseeable  time  (65  FR  9298,  February' 
24,  2000).  Therefore,  pursuant  to  19  CFR 
351.218(f)(4),  the  Department  is 
publishing  notice  of  the  continuation  of 
the  antidumping  duty  orders  on  sodium 
thiosulfate  from  the  United  Kingdom, 
Germany,  and  the  PRC. 
EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-1930  or  (202)  482- 
1560,  respectively. 
SUPPLEMENTARY  INFORMATION 

Background 

On  July  1, 1999,  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  (64  FR  35588 
and  64  FR  35687,  respectively)  of  the 
antidumping  duty  orders  on  sodium 
thiosulfate  from  the  United  Kingdom, 
Germany,  and  the  PRC,  pm^uant  to 
section  751(c)  of  the  Act.  As  a  result  of 
its  reviews,  the  Department  found  that 
revocation  of  the  antidumping  duty 
orders  would  likely  lead  to  continuation 
or  recurrence  of  dumping  and  notified 
the  Commission  of  the  magnitude  of  the 
margins  likely  to  prevail  were  the  orders 
to  be  revoked  (see  Final  Results  of 
Expedited  Sunset  Reviews:  Sulfur 
Chemicals  (Sodium  Thiosulfate)  from 
the  United  Kingdom,  Germany,  and  the 
People's  Republic  of  China,  64  FR  73515 
(December  30,  1999)). 

On  Februar>'  24.  2000,  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act,  Uiat  revocation 
of  the  antidumping  duty  orders  on 
sodium  thiosulfate  from  the  United 
Kingdom,  Germany,  and  the  PRC  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  [see  Sodium 
Thiosulfate  from  the  United  Kingdom, 
Germanv,  and  the  People's  Republic  of 
China.  65  FR  9298  (February  24,  2000) 
and  USITC  Publication  3279  (February 
2000),  Investigation  Nos.  731-TA-465, 
466,  468  (Review). 

Scope 

The  merchandise  covered  by  the 
antidumping  duty  orders  includes  all 
grades  of  sodium  thiosulfate,  in  dry  or 
liquid  form,  used  primarily  to 
dechlorinate  industrial  waste  water, 
from  the  United  Kingdom.  Germany, 
and  the  PRC.  The  chemical  composition 
of  sodium  thiosulfate  is  Na2S203. 
Currently,  subject  merchandise  is 
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classifiable  under 
2832.30.1000  of  th(! 
Schedule  of  the 
("HTSUS").  The 
subheading  is 
and  customs 
description  remainjs 

Determinatioii 


purpc  ses 


As  a  result  of  the 
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i  tem  number 
Hannonized  Tariff 
Udited  States 
at  ove  HTSUS 
prov  ided  for  convenience 
The  written 
dispositive. 


determinations  by 


the  Department  am  1  the  Commission 
that  revocation  of  t  le  antidumping  duty 
orders  would  be  lilely  to  lead  to 
continuation  or  rec  urrence  of  dumping 
and  material  injurj  to  an  industry  in  the 
United  States,  purs  uant  to  section 
751(d)(2)  of  the  Ac  ,  the  Department 
hereby  orders  the  continuation  of  the 


antidimiping  duty 


jrders  on  sodium 


thiosulfate  from  th  j  United  Kingdom, 
Germany,  and  the  1  'RC.  The  Department 


will  instruct  the  UjS 
continue  to  collect 


deposits  at  the  rate  3  in  effect  at  the  time 
of  entry  for  all  imp  arts  of  subject 
merchandise.  The  i  (ffective  date  of 
continuation  of  thi  s  order  will  be  the 


date  of  publication 
Register  of  this  Noi 


DEPARTMENT  OF 
International  Trad  i 


Customs  Service  to 
antidumping  duty 


in  the  Federal 
3  ice  of  Continuation. 
Pursuant  to  sectioi  751(c)(2)  and  751 
(c)(6)  of  the  Act.  ths  Department  intends 
to  initiate  the  next  five-year  review  of 
these  orders  not  \a'  er  than  February 
2005. 

Dated:  March  1.  20^)0 
Joseph  A.  Spetrini, 
Acting  Assistant  Sec^taryfor  Import 
Administration. 

(FR  Doc.  00-5509  Filfed  3-6-00;  8:45  am] 
BtLUNG  C006  3510-OS-l 


COMMERCE 
Administration 


Applications  for  Diity-Free  Entry  of 
Scientific  Instruments 


Section  6(c)  of  the 
Scien  tific  and  Cultural 
Importation  Act  of  1966  (Pub. 
897;  15CFRpart 
liunents  on  the 
instruments  of 
value,  for  the 
the  instnunents 
i  itended  to  be  used, 
manufac  ured  in  the  United 


Pursuant  to 
Educational, 
Materials 
L.  89-651;  80  Stat 
301),  we  invite  co 
question  of  whether 
equivalent  scientif  ic 
purposes  for  whic 
shown  below  are 
are  being 
States. 


Conmients  must 
301.5(a)(3)  and  (4) 
be  filed  within  20 
Statutory  Import 
Department  of 
D.C.  20230 
examined  betweer 
P.M.  in  Room  421 


comply  with  15  CFR 
of  the  regulations  and 
iays  with  the 
Programs  Staff,  U.S. 
Cor  imerce,  Washington, 
Applications  may  be 

8:30  A.M.  and  5:00 
,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  00-002.  Applicant: 
The  Regents  of  the  University  of 
Michigan,  417  Space  Research,  Ann 
Arbor,  MI  48109-2143.  Instnmient: 
Analytical  Electron  Microscope,  Model 
JEM-2010F.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  instrument  is 
intended  to  be  used  for  investigations  of 
microstructure  and  microchemistry  of 
metals,  ceramics,  semi-conductors, 
poljnners  and  biomaterials  to  relate  the 
micro-and  chemical  properties  of 
materials  and  compare  with 
macroscopic  properties.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  courses  MSE  562 
Electron  Microscopy  I,  MSE  220 
Introduction  to  Materials  and 
Manufacturing,  and  MSE  250  Principles 
of  Engineering  Materials.  Application 
accepted  by  Commissioner  of  Customs: 
January  31,2000. 

Docket  Number:  00-003.  Applicant: 
University  of  North  Dakota,  Physics 
Department,  Cornell  Street,  Witmer 
Hall,  Room  213,  Grand  Forks,  ND 
58202-7129.  Instrument:  Scanning 
Tuimeling  Microscope,  Model  STM  25. 
Manufacturer:  Omicron  Associates, 
Germany.  Intended  Use:  The  instrument 
is  intended  to  be  used  for  investigating 
the  structural,  electronic  and 
superconducting  properties  of  advanced 
materials  of  technological  interest  (both 
conducting  and  insulating  materials). 
During  these  studies  the  instnunent  will 
be  used  to  image  individual  atoms  on 
the  surface  of  materials  and  characterize 
important  structxiral  features.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  courses: 
PHYS428:  Modern  Physics  Laboratory, 
PHYS437:  hitroductory  Solid  State, 
PHYS499:  Senior  Honors,  PHYS536: 
Solid  State  Physics  II  and  PHYS590: 
Research.  In  these  courses  students  will 
have  the  opportunity  to  do  state-of-the- 
art  experiments  in  a  wide  range  of 
research  fields.  Application  accepted  by 
Commissioner  of  Customs:  February  10, 
2000. 

Docket  Number:  00-004.  Applicant: 
Michigan  Technological  University, 
Department  of  Civil  and  Enviromnental 
Engineering,  1400  Townsend  Drive, 
Houghton,  MI  49931.  Instrument: 
Automatic  Thin  Section  Machine. 
Manufacturer:  Dansk  Beton  Teknik  A/S, 
Denmark.  Intended  Use:  The  instrument 
is  intended  to  be  used  to  prepare  thin 
sections  of  portland  cement  concrete 
and  clinker,  asphalt  concrete,  aggregate 
or  other  materials  by  precisely  grinding 
the  material  to  a  desired  thickness  with 
little  to  no  damage.  The  prepared 
specimens  are  then  examined  in  an 
optical  petrographic  microscope  and/or 


scanning  electron  microscope.  The 
analysis  of  thin  sections  allows  for  the 
optical  properties  of  the  matericd  to  be 
assessed  thus  determining  the 
crystallography  and  mineralogy.  The 
objectives  of  these  investigations  will 
primarily  focus  on  the  evaluation  of 
these  civil  engineering  materials  for  the 
purpose  of  characterization,  identifying 
deterioration  mechanisms  and 
improving  performance.  Application 
accepted  by  Commissioner  of  Customs: 
February  18,  2000. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  00-5514  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.022800E] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  committee  meeting. 

SUMMARY:  The  North  Pacific  Fishery 

Management  Council's  (NPFMC) 

Halibut  Charter  Individual  Fishing 

Quota  (IFQ)  Committee  will  meet  in 

Anchorage,  AK. 

DATES:  The  meeting  will  be  held  on 

March  22-23,  2000. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Clarion  Suites,  325  W.  8th  Avenue, 

Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306.  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo,  NPFMC,  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  1:00  p.m.  on 
Wednesday,  March  22,  and  continue 
through  Thursday,  March  23.  This  will 
be  the  first  meeting  of  the  newly- 
appointed  committee.  The  committee's 
charge  is  to  begin  development  of 
preliminary  elements  and  options  for  a 
potential  IFQ  program  for  Alaskan 
halibut  charter  fisheries.  The  committee 
will  report  its  progress  to  the  NPFMC  in 
April. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  committee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
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of  formal  action  during  this  meeting. 
Action  wUl  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the 
committee's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabiUties. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  February  29,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5519  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
[Docket  No.  00302058-0058-01] 

Notice  of  Conference  on  State 
Sovereign  Immunity  and  Intellectual 
Property  Rights 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Patent  and 
Trademark  Office  (USPTO)  is 
announcing  that  it  will  hold  a  one-day 
conference  on  issues  related  to  recent 
Supreme  Court  decisions  concerning  the 
sovereign  immunity  of  States  and 
Federal  intellectual  property  rights.  The 
conference  will  bring  together  a  number 
of  constitutional  law  and  intellectual 
property  scholars  as  well  as  individuals 
who  can  offer  the  perspective  of  state 
governments  on  these  issues. 
DATES:  The  conference  will  be  held  on 
Friday,  March  31,  2000,  beginning  at 
9:30  a.m.  Requests  to  participate  in  the 
conference  must  be  made  no  later  than 
March  27,  2000.  Written  conmients  may 
be  submitted  by  no  later  than  April  14, 
2000. 

ADDRESSES:  The  conference  will  be  held 
at  the  Department  of  Commerce, 
Fourteenth  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Conference  attendees  should  enter  the 
Commerce  Department  Building  at  its 
main  entrance  on  14th  Street.  Directions 
to  the  conference  location  within  the 
building  will  be  available  in  the  main 
lobby  off  14th  Street. 


Requests  to  attend  in  the  conference 
should  be  made  to  Justin  Hughes  by 
electronic  mail  to 

justin.bughes@uspto.gov,  by  facsimile 
transmission  marked  to  his  attention  at 
(703)  305-8885,  or  by  mail  marked  to 
his  attention  and  addressed  to  the  Office 
of  Legislative  and  International  Affairs, 
U.S.  Patent  and  Trademark  Office,  Box 
4,  Department  of  Commerce, 
Washington,  DC  20231.  ConJference 
attendees  will  be  accepted  as  their 
requests  are  received.  Should  space 
considerations  cause  a  need  to  limit 
attendees,  requests  wall  be  honored  on 
a  first-come,  first-serve  basis  according 
to  the  time  and  date  of  each  request. 

Arrangements  for  conference  panelists 
will  be  made  separately  from  conference 
attendees.  Conference  attendees  will  be 
provided  with  audience-style  seating  to 
watch  and  listen  to  panel  discussions. 
Attendees  may  be  given  the  opportunity 
to  participate  in  question  and  answer 
periods  attendant  to  certain  conference 
panel  sessions  and  may  provide  written 
comments  to  the  address  Usted  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Justin  Hughes,  by  telephone  at  (703) 
305-9300,  by  electronic  mail  to 
justin.hughes@uspto.gov,  by  facsimile 
transmission  marked  to  his  attention  at 
(703)  305-8885,  or  by  mail  marked  to 
his  attention  and  addressed  to  the  Office 
of  Legislative  and  International  Affairs, 
U.S.  Patent  and  Trademark  Office,  Box 
4,  Department  of  Conmierce, 
Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  hi  1999, 
the  U.S.  Supreme  Court  issued  a  series 
of  opinions  addressing  the  right  of 
States  to  assert  sovereign  immimity 
under  the  Eleventh  Amendment  of  the 
U.S.  Constitution.  Two  of  these  cases 
directly  concerned  Federal  intellectual 
property  statutes.  In  Florida  Prepaid 
Postsecondary  Education  Expense 
Board  v.  College  Savings  Bank,  119  S. 
Ct.  2199  (1999),  a  5-4  majority  of  the 
Court  held  that  States  could  assert 
Eleventh  Amendment  sovereign 
inmiimity  to  shield  themselves  from 
suits  under  the  Patent  Act.  In  Florida 
Prepaid,  a  private  bank  alleged  that  a 
Florida  state  agency  was  infringing  the 
bank's  patent  on  a  savings  method 
tailored  for  college  tuition  expenses. 
The  state  agency  claimed  sovereign 
immunity  from  suit  under  the  Eleventh 
Amendment.  While  recognizing  that 
Congress  has  the  power  to  abrogate 
Eleventh  Amendment  sovereign 
immunity  under  section  5  of  the 
Fourteenth  Amendment,  the  Court 
reasoned  that  Congress'  passage  of  the 
Patent  and  Plant  Variety  Protection 
Remedy  Clarification  Act  in  1992  did 
not  validly  abrogate  state  sovereign 


immunity  because  Congress  had  failed 
to  tailor  its  legislative  abrogation  of 
Eleventh  Amendment  inmiunity  to 
remedy  or  prevent  the  conduct  at  issue. 

In  a  companion  case.  College  Savings 
Bank  v.  Florida  Prepaid  Postsecondary 
Education  Expense  Board,  119  S.  Ct. 
2219  (1999),  the  Court  considered 
whether  states  can  be  sued  under  §  43(a) 
of  the  Lanham  Act  (15  U.S.C.  1125(a)) 
where  the  Trademark  Remedy 
Clarification  Act  (TRCA)  had  (l) 
Amended  §  43(a)  by  defining  "any 
person"  to  include  state  and  state 
instrumentahties,  and  (2)  Expressly 
abrogated  state  sovereign  immunity  for 
§  43(a)  suits.  In  College  Savings,  a 
Florida  state  agency  had  raised  an 
Eleventh  Amendment  sovereign 
immunity  defense  against  a  §  43(a) 
claim  that  the  state  agency  had  made 
misstatements  about  its  tuition  savings 
plan  in  brochures  and  annual  reports. 
Applying  an  analysis  similar  to  Florida 
Prepaid,  the  same  5—4  majority  of  the 
Court  held  that  TRCA  had  not  vahdly 
abrogated  the  state  sovereign  immunity 
under  the  Eleventh  Amendment.  The 
Court  also  concluded  that  Florida  had 
not  voluntarily  waived  its  sovereign 
immunity  through  its  activities  in 
interstate  commerce  which  gave  rise  to 
the  lawsuit.  Although  the  College 
Savings  case  did  not  directly  address 
infringement  of  a  federally  registered 
trademark,  the  holding  of  the  case  is 
widely  viewed  as  ensuring  that  states 
may  properly  raise  Eleventh 
Amendment  sovereign  immunity  in 
trademark  infringement  actions  brought 
against  them  imder  the  1.anham  Act. 

The  Florida  Prepaid  and  College 
Savings  cases  (the  Florida  Prepaid 
decisions)  followed  the  Supreme  Court's 
ruling  in  Seminole  Tribe  v.  Florida,  517 
U.S.  44  (1996),  which  established  that 
Congress  may  authorize  suits  against 
states  in  Federal  court  only  pursuant  to 
its  authority  imder  section  5  of  the 
Fourteenth  Amendmei^J  and  not 
pursuant  to  any  Article  I  power.  The 
Florida  Prepaid  decisions  are  viewed  as 
further  clarifying  and  restricting  the 
conditions  under  which  states  can  be 
made  amenable  to  suit  in  Federal  court, 
i.e.,  either  through  their  own  waiver  of 
sovereign  iirununity  or  through 
Congressional  abrogation  of  that 
inmiimity. 

One  lower  court  of  appeals  has 
concluded  that  the  Florida  Prepaid 
analysis  applies  equally  to  copyright 
suits.  In  Chavez  v.  Arte  Publico  Press,  a 
copyright  owner  sued  the  University  of 
Houston  Press  for  copyright  and 
trademark  violations.  After  a  Fifth 
Circuit  panel  initially  concluded  that 
the  University  of  Houston  had  impliedly 
waived  its  sovereign  immunity,  Chavez 
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V.  Arte  Publico  Preus.  59  F.3d  539.  548 
(5th  Cir.  1995).  the  University  of 
Houston  petitionee  for  certiorari.  The 
Supreme  Court  ren  anded  the  case  for 
reconsideration  in  ight  of  its  decision 
in  Seminole  Tribe.  See  University  of 
Houston  V.  Chavez  517  U.S.  1184 
(1996).  On  remand  the  Circmt  panel 
majority  concludec  that  Congress  could 
not  condition  a  stai  e's  activities  that  are 
regulable  by  Federi  1  law  upon  their 
"implied  consent"  to  be  sued  in  Federal 
court.  157  F.Sd  282 ,  287  (5th  Cir.  1998), 
and  that  Congress  c  ould  not  use  the 
Fourteenth  Amend  ment  to  enforce  the 
copjfright  and  trademark  laws.  157  F.Sd 
at  287,  290.  The  Florida  Prepaid 
decisions  prompte(  I  the  Circuit  to  return 
the  case  once  again  to  the  original  panel 
for  further  considei  ation.  Last  month, 
that  court  decided  hat  the  University  of 
Houston  enjoyed  sovereign  immunity 
against  suit  in  Federal  court  for 
copyright  violation  s.  Chavez  v.  Arte 
Publico  Press.  No.  13-2881.  2000  U.S. 
App.  LEXIS  2490  (  ith  Cir.  Feb.  18, 
2000). 

The  final  disposi  don  of  the  Chavez 
case  was  in  keepin  ;  with  another  Fifth 
Circuit  panel's  earl  ;er  conclusion  that 
the  State  of  Texas  c  ould  raise  sovereign 
immunity  against  a  claim  of  copyright 
infringement  by  an  artist  who  believes 
his  work  was  infrii  ged  by  the  design  of 
a  Texas  license  pla  ;e,  Rodriguez  v. 
Texas  Commission  on  the  Arts,  53 
U.S.P.Q.2d  1383  (5  th  Cir.  2000).  In 
Rodriguez,  the  Circ  uit  panel  concluded 
that  the  rationale  o '  Florida  Prepaid 
applied  squarely  tc  copyright  law  and 
that  the  Copyright  clarification  Act  of 
1994  (17  U.S.C.  §511)  did  not  validly 
abrogate  Texas'  so>  ereign  immunity 
against  suits  for  co  jyright  infringement. 
53  U.S.P.Q.2d  at  i:  84.  Together,  all  of 
these  cases  create  \  ncertainty  for  the 
uniformity  and  cor  sistency  of  the 
United  States  Intel  ectual  property 
system  and  could  i  aise  substantial 
concerns  for  our  in  temational 
obligations  in  the  f  eld  of  intellectual 

property. 

To  address  the  i;  sues  raised  by  these 
cases,  the  USPTO  !  las  asked  several 
Constitutional  and  intellectual  property 
scholars  to  serve  ai  panelists  for  a 
March  31  conference.  The  conference 
will  also  include  s  ate  officials. 
Panelists  for  the  Mprch  31  conference 


will  likely  include 
individuals:  Preeta 


the  following 
Bansal  (Solicitor- 


General  of  New  Yc  rk),  Erwin 
Chemerinsky  (Uni  rersity  of  Southern 
California  Law  Scl  ool),  Dan  Farber 
(University  of  Miniesota  Law  School), 
Jane  Ginsburg  (Co!  umbia  Law  School), 
Marci  Hamilton  (Cirdozo  Law  School), 
John  Jeffries  (Univ  jrsity  of  Virginia  Law 
School),  Mark  Len  ley  (Boalt  Law 


School,  Berkeley),  Daniel  Meltzer 
(Harvard  Law  School),  Daniel 
Schweitzer  (National  Association  of 
Attorneys-General).  Eugene  Volokh 
(UCLA  Law  School),  and  Ernie  Yoimg 
(University  of  Texas  Law  School). 
(Institutions  and  affiliations  are  listed 
for  identification  purposes  only.)  Other 
panelists  are  also  being  considered  at 
this  time. 

The  March  31  conference  is  intended 
to  allow  the  panelists  to  engage  in  a 
broad  discussion  of  all  the  issues  raised 
by  the  Florida  Prepaid  cases. 
Conference  attendees  may  provide  their 
individual  views,  observations, 
proposads,  and  reports,  both  during  and 
for  a  two  week  period  after  the 
conference.  All  such  materials  received 
by  PTO  will  be  made  available  to  the 
public.  PTO  anticipates  integrating  the 
work  of  individual  panelists  into  a  final 
report  from  the  conference,  which  will 
ailso  be  made  available  to  the  public. 

The  USPTO  anticipates  that  there  will 
be  several  morning  and  afternoon 
sessions,  each  devoted  to  specific 
issues,  including,  but  not  limited  to:  (1) 
The  Ex  parte  Young  doctrine  as  it 
applies  to  intellectual  property  cases;  (2) 
Possible  legislative  approaches  to 
abrogate  Eleventh  Amendment  state 
sovereign  immimity  in  intellectual 
property  cases;  (3)  Possible  systems  for 
state  waiver  of  Eleventh  Amendment 
immunity,  including  those  which 
couple  waiver  to  participation  in  the 
Federal  intellectual  property  system 
and/or  full  participation  in  specified 
spending  programs  of  the  Federal 
Government;  (4)  The  adequacy  of 
remedies  in  state  courts  for  private 
intellectual  property  owners;  and  (5) 
The  possible  effects  of  the  Florida 
Prepaid  decisions  on  the  United  States' 
international  obligations  in  the  field  of 
intellectual  property.  Some  of  these 
sessions  may  provide  an  opportunity  for 
questions  and  answers  with  conference 
panelists. 

Dated:  February  24,  2000. 
Q.  Todd  Dickinson, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  00-5511  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  3S10-16-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Notice  of  Meeting 

Agency  Holding  the  Meeting: 
Commodity  Futures  Trading 
Commission. 

Time  and  Date:  11:30  a.m.,  Friday, 
March  10.  2000. 


Place:  1155  21st  St.,  NW,  Washington, 
DC,  9th  Floor  Conference  Room. 

Status:  Closed. 

Matters  to  be  Considered:  Rule 
Enforcement  Review. 

Contact  Person  for  More  Information: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-5590  Filed  3-3-00;  11:36  am] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Notice  of  Meeting 

Agency  Holding  the  Meeting: 
Commodity  Futures  Trading 
Commission. 

Time  and  Date:  10  a.m.,  Wednesday, 
March  29,  2000. 

Place:  1155  21st  St.,  N.W., 
Washington,  D.C.,  Lobby  Level  Hearing 
Room. 

Status:  Open. 

Matters  to  be  Considered:  Public 
Hearing  on  the  Proposed  Revision  of  the 
Commission's  Procedure  for  the  Review 
of  Contract  Market  Rules. 

Contact  Person  for  More  Information: 
Jean  A.  Webb,  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commisson. 

[FR  Doc.  00-5591  Filed  3-3-00;  8:45  am] 

BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  On  February  28, 
2000  an  emergency  notice  was 
published  incorrectly.  Comments 
should  have  been  solicited  for  the 
information  collection,  "Criteria  for 
Distribution  of  the  $134  million  FY2000 
Appropriation  for  School  Improvement" 
instead  of  the  "Guidance  to  SEAs  on 
Procediu-es  for  Adjusting  ED- 
Determined  Title  I  Allocations  to  Local 
Educational  Agencies  (LEAs)."  In 
addition,  the  notice  should  have  stated 
that  a  regular  collection  was  being 
processed  as  well.  Therefore,  this  notice 
acts  as  the  regular  notice. 
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DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  8, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportuinity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  Will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  Is  the  estimate 
of  burden  accurate;  (4)  How  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  2,  2000. 
William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Criteria  for  Distribution  of  the 
$134  million  FY2000  Appropriation  for 
School  Improvement. 

Frequency:  Aimually. 

Affected  Public:  State,  local  or  Tribal 
Government,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 


Burden  Hours:  1,248. 

Abstract:  To  receive  funds  provided 
for  school  improvement  in  the  FY2000 
appropriation,  a  State  must  amend  its 
State  Title  I  plan  to  include  (1)  criteria 
showing  which  of  the  LEAs  will  receive 
funds;  (2)  criteria  for  determining  how 
much  each  LEA  will  receive;  and  (3) 
measures  to  assure  that  recipients  of 
funds  implement  public  school  choice 
consistent  with  the  statute. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington.  D.C. 
20202^651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  0C10__XlMG_Xlssues@ed.gov 
or  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  (202)  708-9346  (fax). 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-5497  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  4000-01-O 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

agency:  President's  Advisory 

Commission  on  Educational  Excellence 

for  Hispanic  Americans,  Department  of 

Education. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans 
(Commission).  Notice  of  this  meeting  is 
required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  in 
order  to  notify  the  public  of  their 
opportuinity  to  attend.  The  public  is  not 
receiving  a  15  day  notice  of  the  meeting 
because  of  delays  in  finalizing  meeting 
logistics. 

DATES  AND  TIMES:  Thursday,  March  9, 
from  1-5  pm;  Friday,  March  10,  from  9- 
4  pm. 

ADDRESSES:  U.S.  Department  of  Labor, 
200  Constitution  Ave,  NW,  Washington, 
DC. 


FOR  MORE  INFORMATION  CONTACT: 

Richard  Toscano,  Special  Assistant  for 
Interagency  Affairs,  at  202-401-1411 
(telephone),  202-401-8377  (FAX), 

richard toscano@ed.gov  (e-mail)  or 

mail:  U.S.  Department  of  Education,  400 
Maryland  S.W..  room  5E110; 
Washington,  D.C.  20202-3601. 

SUMMARY  INFORMATION:  The  Conunission 
was  established  under  Executive  Order 
12900  (February  22,  1994)  to  provide 
the  President  and  the  Secretary  of 
Education  with  advice  on  (1)  the 
progress  of  Hispanic  Americans  toward 
achievement  of  the  National  Goals  and 
other  standards  of  educational 
accomplishment;  (2)  the  development, 
monitoring,  and  education  for  Hispanic 
Americans;  (3)  ways  to  increase.  State, 
coimty,  private  sector  and  community 
involvement  in  improving  education; 
and  (4)  ways  to  expand  and  complement 
Federal  education  initiatives. 

At  the  March  meeting,  the 
Commission  will  discuss  current  and 
future  activities.  Specifically,  the 
Commission  will  focus  on  ways  to 
institutionalize  its  work,  including 
ongoing  efforts  to  bring  more  awareness 
about  federal  programs  and  activities 
that  are  assisting  Latinos.  Individuals 
who  will  need  accommodations  for  a 
disability  in  order  to  attend  the  meeting 
(i.e.,  interpreting  services,  assistive, 
listening  devices,  materials  in 
alternative  format)  should  notify 
Richard  Toscano,  at  (202)  401-2147,  by 
no  later  than  March  7.  We  will  attempt 
to  meet  requests  after  this  date,  but 
cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities. 

The  Commission's  Sub-Committee  on 
Higher  Education  will  also  hold  a  press 
briefing  on  the  issue  of  Latinos  in 
Higher  Education  on  March  9  from 
10:00am-12:00pm  at  the  National  Press 
Club. 

Records  of  all  Commission 
proceedings  are  available  for  public 
inspection  at  the  White  House  Initiative, 
U.S.  Department  of  Education,  400 
Maryland  Ave.,  S.W..  Room  5E110. 
Washington,  D.C.  20202  from  9  a.m.  to 
5  p.m.  (est). 

Dated:  February  29.  2000. 
G.  Mario  Moreno. 

Assistant  Secretan-.  Office  of 
Intergovernmental  and  Interagency  Affairs. 
[FR  Doc.  00-5437  Filed  3-6-00;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecoidary  Education 
(OPE)  Agenda  Project 


agency:  Departmei^t 
ACTION:  Notice  of 
request  for  written 
obtain  advice  and 
public  for  use  in 
postsecondary 
U.S.  Department 


of  Education, 
onal  meetings  and 
submissions  to 
qomments  from  the 
eloping  a  national 
education  agenda  for  the 
of  Education. 


r(  gic 


dev 


summary:  The 
Postsecondar\' 
four  regional  meetihgs 
Atlanta,  Dallas  and 
solicit  advice  for 
and  refining  the  U. 
Education  role  in 
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solicit  advice  from  all  those  who  have 
a  stake  in  postsecondary  education.  As 
part  of  this  project,  the  Assistant 
Secretary  is  conducting  regional 
meetings  and  soliciting  written  advice 
from  the  public.  This  advice  will  be 
used  to  develop  a  national 
postsecondary  education  agenda — one 
that  will  enable  our  country  to  meet  the 
needs  of  students,  institutions,  the 
business  community  and  the  entire 
nation  in  this  changing  environment. 

For  more  information  about  the 
Agenda  Project,  please  visit  our  Web 
site  at  www. ed.gov/OPEAgenda  or 
contact  Ms.  Terri  Douglas  at  202-502- 
7654. 

Regional  Meetings 

Interested  parties  are  invited  to  attend 
four  regional  meetings  in  order  to 
contribute  ideas  and  advice  on  OPE's 
agenda.  The  regional  meetings  will 
begin  with  a  brief  description  of  OPE 
and  the  Assistant  Secretary's  Agenda 
Project.  Participants  then  will  have  an 
opportunity  to  contribute  their  ideas 
and  advice,  framed  around  the 
following  three  questions: 

1 .  What  are  the  most  significant 
opportunities  and  challenges  facing 
American  postsecondary  education  in 
the  next  five  years? 

2.  What  are  the  appropriate  roles  for 
the  U.S.  Department  of  Education  in 
postsecondary  education? 

3.  How  can  the  U.S.  Department  of 
Education  best  maintain  a  continuing 
dialogue  with  all  those  who  have  a  stake 
in  postsecondary  education? 

The  Department  of  Education  has 
reserved  a  limited  number  of  hotel 
rooms  at  each  of  the  following  hotels  at 
a  special  government  per  diem  room 
rate.  To  reserve  these  rates,  be  sure  to 
inform  the  hotel  that  you  are  attending 
the  regional  meetings  with  the 
Department  of  Education. 

Dates.  Times  and  Locations  of  Regional 
Meetings 

1.  Boston:  April  5,  2000,  10  a.m.  to  12 
p.m.  and  1  p.m.  to  3  p.m..  The 
Colonnade  Boston,  120  Huntington 
Avenue,  Boston,  MA  02116.  Call  617- 
424-7000  or  fax  617-424-1717  for  hotel 
reservations.  Sleeping  room  rate:  $192 
plus  taxes.  Last  day  to  reserve  at  the 
federal  rate:  March  1 2 

2.  Dallas:  April  26,  2000,  10  a.m.  to 
12  p.m.  and  1  p.m.  to  3  p.m,  Wyndham 
Dallas  Market  Center,  2015  Market 
Center  Blvd.,  Dallas.  TX  75207.  Call 
214-741-7481  or  fax  214-747-6191  for 
hotel  reservations.  Sleeping  room  rate: 
S89.  Last  day  to  reserve  at  the  federal 
rate:  March  27 

3.  San  Francisco:  May  2,  2000,  10  a.m. 
to  12  p.m.  and  1  p.m.  to  3  p.m.,  Hyatt 


Fisherman's  Wharf,  555  North  Point 
Street,  San  Francisco.  CA  94133.  Call 
415-563-1234  or  fax  415-563-2218  for 
hotel  reservations.  Sleeping  room  rate: 
$175.  Last  day  to  reserve  at  the  federal 
rate:  April  11 

4.  Atlanta:  May  10,  2000,  10  a.m.  to 
12  p.m.  and  1  p.m.  to  3  p.m.,  Wyndham 
Atlanta  Hotel,  160  Spring  Street, 
Atlanta,  GA  30303.  Call  404-688-8600 
or  fax  404-524-5543  for  room 
reservations.  Sleeping  room  rate:  $93. 
Last  day  to  reserve  at  the  federal  rate: 
April  9 

The  hearing  sites  are  accessible  to 
individuals  with  disabilities. 

Assistance  to  Individuals  With 
Disabilities  at  the  Regional  Meetings 

The  Department  will  provide  a  sign 
language  interpreter  at  each  of  the 
scheduled  hearings.  An  individual  with 
a  disability  who  will  need  an  auxiliary 
aid  or  service  other  than  an  interpreter 
to  participate  in  the  meeting  (for 
exeunple,  assistive  listening  device  or 
materials  in  an  alternative  format) 
should  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
the  Department  will  attempt  to  meet  a 
request  received  after  that  date,  the 
requested  auxiliary  aid  or  service  may 
not  be  available  because  of  insufficient 
time  to  arrange  it. 

Invitation  To  Comment 

We  invite  you  to  submit  written 
comments  and  suggestions  addressing 
the  questions  outlined  in  the  Regional 
Meetings  section.  Comments  should  be 
addressed  to  Dr.  A.  Lee  Fritschler, 
Assistant  Secretary  for  Postsecondary 
Education,  and  mailed  or  e-mailed  to 
the  address  given  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Comments  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  7122,  1990  K 
Street,  NW,  Washington,  DC,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  Holidays. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF.  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
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U.S.  Government  Printing  Office  (GPO) 
toll  free  at  1-888-293-6498  or  in  the 
Washington,  DC,  area,  at  (202)  572- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/index.html. 

Dated:  March  2.  2000. 
A.  Lee  Fritschler. 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 
[FR  Doc.  00-5495  Filed  3-6-00;  8:45  am] 

BILLING  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-92-000] 

CNG  Transmission  Corporation;  Notice 
of  Application 

March  1,2000. 

Take  notice  that  on  February  22,  2000, 
CNG  Transmission  Corporation  (CNG), 
445  Main  Street,  Clarksburg,  West 
Virginia  26301,  tendered  for  filing  in 
Docket  No.  CPOO-92-000  an 
application,  pursuant  to  Sections  7(b) 
and  7(c)  of  the  Natiual  Gas  Act  and  Part 
157  of  the  Commission's  Regulations 
seeking  permission  and  approval  to 
abandon  Well  9081  emd  associated 
facilities  and  to  drill  up  to  five  nev^r 
replacement  wells  (13059,  13060, 
13061,  13062,  and  13063)  all  within  the 
Bridgeport  Storage  Pool  located  in 
Harrison  and  Taylor  Counties,  West 
Virginia,  all  as  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://wTvw.ferc.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

CNG  states  that  this  authorization  is 
necessitated  by  the  proposed 
construction  of  the  Bridgeport  Bypass 
Project  by  the  West  Virginia  Department 
of  Transportation,  Division  of 
Highways.  CNG  also  states  that  it  will 
construct  and  abandon  storage  gathering 
lines  pursuant  to  blanket  certificate 
authority  granted  in  Docket  No.  CP82- 
537-000  (21  FERC  "B  62,172  (1982)). 

Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R.  Sleigh,  Manager,  Certificates,  CNG 
Transmission  Corporation,  445  West 
Main  Street,  Clarksburg,  WV  26301 
(304)  623-8462  (voice)  and  (304)  623- 
8305  (fax). 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
22,  2000,  file  with  the  Federal  Energy 
Regulator^'  Commission,  888  First  Street 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  cuad  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  proposal  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provide  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  to  appear  or  to  be 
represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-5440  Filed  3-6-00:  8:45  ami 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-64-001] 

CNG  Transmission  Corporation;  Notice 
of  Amendment 

March  1,  2000. 

Take  notice  that  on  February  17,  2000 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CPOO-64-001  an  amendment  to  the 
pending  application  filed  on  December 
29,  1999.  in  Docket  No.  CPOO-64-000, 
pursuant  to  Sections  7(c)  and  7(b)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  to 
construct  and  operate  certain  pipeline 
and  compression  facilities  located  in 
Pennsylvania  and  New  York  and 
approval  to  abandon  a  segment  of  a 
pipeline  located  in  Pennsylvania,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
bttp://wH'w.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance). 

By  the  pending  application  in  Docket 
No.  CPOO-64-000,  CNG  proposes  to 
construct  and  operate  facilities  in  order 
to  substitute  its  own  transportation 
capacity  for  market  area  service 
entitlements  that  CNG  currently  holds 
on  Tennessee  Gas  Pipeline  Company 
pursuant  to  Contract  No.  3919. 
Specifically,  CNG  proposes  to:  (1) 
Construct  i3  miles  of  30-inch  pipeline, 
known  as  TL  474x2.  to  loop  CNG's        ' 
existing  pipeline  in  Armstrong  County, 
Pennsylvania;  (2)  install  4,450 
horsepower  (hp)  of  additional 
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David  P.  Boeigers, 

Secretary. 

[FR  Doc.  00-5441  Filell  3-6-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-97-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

March  1,  2000. 

Take  notice  that  on  February  23,  2000, 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978- 
1492,  filed  in  Docket  No.  CPOO-97-000 
a  request  pursuant  to  Sections  157.205 
and  157.16(b)  of  the  Commission's 
Regulations  under  the  Natxu^  Gas  Act 
(18  CFR  157.205  and  157.208(b))  for 
authorization  to  uprate  the  Maximum 
Allowable  Operating  Pressure  (MAOP) 
of  the  Ramsey  Plant  Line  (Line  3152),^ 
originating  in  Eddy  County,  New 
Mexico,  and  terminating  in  Reeves 
County,  Texas,  and  to  thereafter  operate 
Line  3152  at  the  higher  MAOP  under 
the  blankete  certificate  issued  in  Docket 
No.  CP82-435-000,  pxu^aunt  to  Section 
7(b)  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  The  application  may 
be  viewed  on  the  web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

EI  Paso  states  it  received  a  request 
from  Huntington  Energy,  L.L.C. 
(Himtington)  to  deliver  gas  fi'om  high 
pressure  gas  sources  to  El  Paso's 
California  Mainline  System  and  that  the 
requested  uprate  will  permit  it  to 
receive  up  to  30  MMcf/d  of  gas  for 
transportation  for  Himtington.  El  Paso 
states  that  Line  No.  3152  ciirrently  has 
a  certificated  operating  limit  of  650  psig. 
El  Paso  seeks  authorization  to  uprate  the 
MAOP  to  960  psig.  El  Paso  states  that 
estimated  cost  to  uprate  Line  No.  3152 
with  the  installation  of  pressure 
regulators  is  $88,900,  which  Huntington 
will  reimburse  El  Paso  for  all  costs 
associated  with  the  uprating.  El  Paso 
plans  an  in-service  date  for  the 
operation  of  Line  No.  3152  at  the  higher 
MAOP  of  960  psig  of  no  later  than  May 
1,  2000. 

El  Paso  states  that  Line  No.  3152  was 
originally  used  to  deliver  gas  fi-om  the 
former  Continental  Rjunsey  Oil  Plant 
Receipt  Point  (Continental)  into  its  16" 
Jal-El  Paso  "A"  Line.  In  1993, 
Continental  was  converted  to  a  delivery 


'  Line  No.  3152  is  a  6Vg"  O.D.  lateral  line 
approximately  8.7  miles  long,  which  was  originally 
constructed  as  a  gas  supply  lateral  and  was 
designed  to  operate  at  an  MAOP  of  650  psig  in 
order  to  receive  up  to  approximately  10  MMcf/d  of 
natural  gas  under  budget-type  authority  in  Docket 
No.  G-17256  (21  FPC  474). 


point  and  became  the  Conoco  Ramsey 
Plant  Delivery  Point  (Concoc)  and  El 
Paso  reversed  the  flow  of  gas  in  Line  No. 
3152.  In  1997,  the  Orla  Petco  Delivery 
Point  (Orla)  was  installed  adjacent  to 
Conoco.  According  to  El  Paso,  the 
reversal  of  the  flow  on  Line  No.  3152 
will  not  adversely  affect  deliveries  to 
Conoco  and  Orla,  since  they  will  be 
served  by  natural  gas  supplies  from  the 
Huntington  Receipt  Point. 

Any  questions  regarding  this 
application  should  be  directed  to  Robert 
T.  Tomlinson,  Director,  Tariff  and 
Certificate  Department  for  El  Paso,  100 
North  Stanton,  El  Paso,  Texas  79901  at 
(915)  496-5959,  or  Michael  D.  Moore, 
Director,  Federal  Agency  Relations  for 
El  Paso,  601  13th  Street,  NW.,  Suite  850 
South,  Washington,  DC  20005  at  (202) 
662-4310. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  vmder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursaunt  to  Section  7  of 
the  Natural  Gas  Act. 

David  P.  Boegers, 

Secretary. 

(FR  Doc.  00-5442  Filed  3-2-00;  8;45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 63-002] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

March  1,  2000. 

Take  notice  that  on  February  25,  2000, 
Kern  River  Gas  Transmission  Company 
(Kern  River),  in  compliance  with  the 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  February  10,  2000,  in  Docket  Nos. 
RPOO-1 63-000  and  001,  tendered  its 
responses  to  concerns  raised  by 
intervening  parties  related  to  its 
imbalance  netting  and  trading  proposal. 
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Kem  River  states  that  it  has  served  a 
copy  of  its  response  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

.  David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5445  Filed  3-6-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPOO-1 87-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  1,  2000. 

Take  notice  that  on  February  28,  2000, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  407,  with  a  proposed  effective 
date  of  March  30,  2000. 

National  Fuel  states  that  the  purpose 
of  the  instant  filing  is  to  revise  GT&C 
Section  17  of  its  tariff  to  expressly 
permit  National  Fuel  and  its  shippers  to 
vary  the  payment  obligations  and 
crediting  mechanisms  for  capacity 
release  transactions  when  entering  into 
negotiated  rate  agreements.  National 
Fuel  further  states  that  consistent  with 
the  Commission's  policy,  the  proposed 
provision  includes  language  clarifying 
that  its  tariff  does  not  authorize  the 
negotiation  of  terms  and  conditions  of 
service. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  cmd  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5449  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  137-002] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Meeting 

March  1,  2000. 

Take  notice  there  will  be  a  meeting  of 
the  Recreation  subgroup  of  the 
Mokelumne  Relicensing  Collaborative 
on  March  7,  2000,  fi-om  9  a.m.  to  4  p.m. 
at  the  PG&E  offices,  2740  Gateway  Oaks 
Drive,  in  Sacramento,  California. 
Expected  peirticipants  need  to  give  their 
names  to  David  Moller  (PG&E)  at  (415) 
973^696. 

For  further  information,  please 
contact  Diana  Shannon  at  (202)  208- 
7774. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-5443  Filed  3-6-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docitet  No.  RPOO-1 86-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  1,  2000. 

Take  notice  that  on  February  25,  2000 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1. 
Twenty  Fourth  Revised  Sheet  No.  50. 
The  attached  tariff  sheet  is  proposed  to 
be  effective  March  1.  2000. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  imder  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  imder  Transco's  Rate  Schedule 
FT-NT.  The  filing  is  being  made 
pursuant  to  tracking  provisions  imder 
Section  4  of  Transco's  Rate  Schedule 
FT-NT. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5446  Filed  3-6-O0;  8:45  am] 
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DEPARTMENT  OF 


ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG0O-ld2-0OO,  et  al.] 


Panda  Perkiomen 
Electric  Rate  and 
Filings 


*ower,  LP.,  et  al.; 
Qorporate  Regulation 


March  1,  2000. 

Take  notice  that  the  following  filings 
have  been  made  wi  h  the  Commission: 

1.  Panda  Perkiome  i  Power,  L.P 

[Docket  No.  EGOO-IO;  ;-000] 

Take  notice  that  on  February  25,  2000, 
Panda  Perkiomen  P  ower,  L.P.  (Panda), 
with  its  principal  o  fices  at  4100  Spring 


Valley  Road,  Suite 
75244,  tendered  for 


LOOl,  Dallas,  Texas 
filing  with  the 


Federal  Energy  Reglilatory  Conunission, 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Sectiori  32  of  the  Public 
UtiUty  Holding  Company  Act  of  1935, 
as  amended,  and  P^rt  365  of  the 
Commission's  Regi|lations. 

Panda  is  a  Delawkre  limited 
partnership,  whichiwill  construct,  own 
and  operate  a  1000  MW  natural  gas-fired 
generating  facility  within  the  region 
governed  by  the  PMJ  Interconnection, 
L.L.C.  (PJM)  and  sejl  electricity  at 
wholesale. 

Comment  date:  March  22,  2000,  in 
accordance  with  Sti  mdard  Paragraph  E 
at  the  end  of  this  nc  tice.  The 
Commission  will  lii  nit  its  consideration 
of  comments  to  thoi  le  that  concern  the 
adequacy  or  accura  :y  of  the  application. 


te( 


2.  Energy  Unlimii 

[Docket  No.  ER98-16 
Take  notice  that 
Energy  Unlimited, 
quarterly  report  for 


Inc. 

2-007] 
(  n  February  25.  2000, 
nc.  filed  their 
information  only. 


[Docket  No.  EROO-1 6^0-000] 

Take  notice  that 
NRG  Northeast  Povjer 
(NEPM).  a  marketer 


3.  Sierra  Pacific  Po  nrer  Company 

[Docket  Nos.  ER99-2fi-003;  EL99-38-002 
ER99-94  5-002) 

Take  notice  that  An 
Sierra  Pacific  Powe  • 
Notice  of  Depositio  is 
403  and  404  of  the 
Regulatory  Commission 
Practice  and  Procedure 
and  385.404). 

Comment  date:  March  17,  2000,  in 
accordance  with  Sti  indard  Paragraph  E 
at  the  end  of  this  nc  tice 

4.  NRG  Northeast  F  ower  Marketing 
LLC 


February  25,  2000, 
Company  filed  a 

pursuant  to  Rules 
ederal  Energy 
s  Rules  of 
(18  CFR  385.403 


February  25,  2000, 
Marketing  LLC 
of  electric  power, 


has  filed  a  notice  of  cancellation  of  its 
Rate  Schedule  FERC  No.  1 ,  pursuant  to 
section  205  of  the  Federal  Power  Act,  16 
U.S.C.  §824d  (1994),  and  Section  35.15 
of  the  Commission's  regulations,  18  CFR 
35.15. 

NEPM  proposes  for  its  cancellation  to 
be  effective  on  April  25,  2000. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.EROO-1 691-000] 

Take  notice  that  on  February  24,  2000. 
Alliant  Energy  Corporate  Services,  Inc. 
(AUiant  Energy)  on  behalf  of  Interstate 
Power  Company  (BPC)  tendered  for 
filing  for  a  Negotiated  Capacity 
Transaction  (Agreement)  between  IPC 
and  WPL  for  the  period  June  1 ,  2000 
through  August  31.  2000.  The 
Agreement  was  negotiated  to  provide 
service  under  the  Alliant  Energy  System 
Coordination  and  Operating  Agreement 
among  lES  Utilities  Inc..  Interstate 
Power  Company.  Wisconsin  Power  & 
Light  and  Alliant  Energy. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-1 692-000) 

Take  notice  that  on  February  25.  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  amended  its  filing  in 
this  proceeding  by  tendering  an 
executed  version  of  the  Service 
Agreement  between  Virginia  Electric 
and  Power  Company  and  Allegheny 
Energy  Supply  Company,  LLC.  Under 
the  Service  Agreement,  Virginia  Power 
will  provide  services  to  Allegheny 
Energy  Supply  Company,  LLC  under  the 
terms  of  the  Company's  Revised  Market- 
Based  Rate  Tariff  designated  as  FERC 
Electric  Tariff  (Second  Revised  Volume 
No.  4),  which  was  accepted  by  order  of 
the  Commission  dated  August  13,  1998 
in  Docket  No.  ER98-3771-000. 

Virginia  Power  requests  an  effective 
date  of  November  17,  1999,  the  date 
service  was  first  provided. 

Copies  of  the  filing  were  served  upon 
Allegheny  Energy  Supply  Company, 
LLC,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  The  Montana  Power  Company  and 
PP&L  Montana,  LLC 

[Docket  No.  EROO-1693-OOO) 

Take  notice  that,  on  February  25, 
2000,  The  Montana  Power  Company 
(Montana  Power)  and  PP&L  Montana, 
LLC  (PPLM)  (together,  the  Applicants) 
jointly  tendered  for  filing:  (1)  rate 
schedules  and  supplements  thereto  for 
PPLM  and  Montana  Power;  (2)  Notices 
of  Cancellation  of  Montana  Power  rate 
schedules;  and  (3)  requests  for  waivers 
as  set  forth  in  more  detail  therein,  all  in 
connection  with  the  assignment  of 
Montana  Power's  interest  in  the  1964 
Pacific  Northwest  Coordination 
Agreement  and  the  1997  Pacific 
Northwest  Coordination  Agreement 
(together,  the  PNCAs)  to  PPLM. 
Montana  Power  and  PPLM  recently 
completed  the  sale  of  Montana  Power's 
generation  assets  to  PPLM,  and  the 
assignment  of  the  PNCAs  is  an 
additional  aspect  of  that  transaction. 

Applicants  state  that  copies  of  this 
filing  have  been  served  upon  all  parties 
to  the  PNCAs. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROO-1694-000) 

Take  notice  that  on  February  25,  2000, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  fiUng  the  following 
changes  to  the  Intercoimection 
Agreement  Between  Pacific  Gas  And 
Electric  And  The  City  Of  Santa  Clara 
(lA),  Initially  filed  under  FERC  Docket 
No.  ER84-6-000:  (1)  revisions  to 
Appendix  A;  (2)  deletion  of  the 
Agreement  Between  City  Of  Santa  Clara, 
California  and  Pacific  Gas  And  Electric 
Company  To  Implement  The 
Performance-Based  Rate  Settlement  For 
Diablo  Canyon  Nuclear  Power  Plant 
Approved  and  Adopted  By  The  Public 
Utilities  Conunission  Of  the  State  Of 
California  (Implementation  Agreement); 
and  (3)  a  revised  Exhibit  A— 4  to 
Appendix  A  to  the  lA. 

PG&E's  filing  regarding  Appendix  A 
to  the  lA  proposes  rate  changes  other 
than  rate  increases.  PG&E's  filing 
regarding  Exhibit  A-4  to  Appendix  A 
proposes  revisions  to  Exhibit  A-4  with 
respect  to  Firm  Transmission  Service 
between  Points  of  Receipt  and  Points  of 
Delivery. 

Copies  of  this  filing  were  served  upon 
Santa  Clara  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Union  Electric  Company,  (l^/a 
AmerenUE 

[Docket  No.  EROO-1695-0001 

Take  notice  that  on  February  25,  2000, 
Union  Electric  Company,  d/b/a 
AmerenUE  tendered  for  filing  a 
proposal  for  providing  a  sharing  credit 
to  its  Wholesale  Electric  Service 
customers — the  Cities  of  California, 
Centralia,  Farmington,  Fredericktown, 
Hannibal,  Kahoka,  Kirkwood,  Linneus, 
Marceline,  Owensville,  Perry,  RoUa,  and 
St.  lames,  Missouri;  Citizens  Electric 
Corporation;  and  City  of  Jackson, 
Missouri. 

Said  credit  follows  a  credit  to  the 
Company's  Missoiu-i  retail  customers 
eind  is  being  applied  to  the  Company's 
wholesale  customers  following  Section 
2  of  said  Wholesale  Electric  Service 
Agreements  (and  Item  3  for  the  City  of 
Jackson). 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  the  Missouri  Public 
Service  Commission. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard-Paragraph  E 
at  the  end  of  this  notice. 

10.  MidAmerican  Energy  Company 

[Docket  No.  EROO-1696-OOOl 

Take  notice  that  on  February  25,  2000, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
.  Moines,  Iowa  50309,  filed  with  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Dynegy  Power 
Marketing,  Inc.  (Dynegy),  dated 
February  2,  2000,  entered  into  pursuant 
to  MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  February  2,  2000,  for  the 
Agreement  with  Dynegy,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmericem  has  served  a  copy  of  the 
filing  on  Dynegy,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1697-000] 

Take  notice  that  on  February  25,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy)  on  behalf  of  Wisconsin 
Power  &  Light  (WPL)  tendered  for  filing 
a  Unit  Participation  Capacity 
Transaction  (Agreement)  between  WPL 
and  IPC  for  the  period  June  1,  2000 
through  August  31,  2000.  The 
Agreement  was  negotiated  to  provide 


service  under  the  Alliant  Energy  System 
Coordination  and  Operating  Agreement 
among  lES  Utilities  Inc.,  Interstate 
Power  Company,  Wisconsin  Power  & 
Light  and  Alliant  Energy. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Company 

[Docket  No.  EROO-1698-OOOl 

Take  notice  that  on  February  25,  2000, 
New  England  Power  Company  (NEP) 
tendered  for  filing  Amendment  No.  3  to 
the  Wholesale  Sales  Agreement  (the 
Agreement)  between  NEP  and  USGen 
New  England,  Inc.  (USGenNE),  formerly 
USGen  Acquisition  Corporation,  for 
service  under  NEP's  Wholesale  Market 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  10  (Tariff  No.  10),  FERC 
Rate  Schedule  No.  489  (redesignated  as 
Service  Agreement  No.  2  under  Tariff 
No.  10).  The  proposed  Amendment  No. 
3  provides  for  the  assignment  by 
USGenNE  to  Constellation  Power 
Source,  Inc.  (CPS)  of  USGenNE's  rights 
and  obligations  under  the  Agreement  to 
piu-chase  NEP's  share  of  the  wholesale 
nuclear  entitlements  from  its  nuclear 
units. 

Copies  of  the  filing  were  served  upon 
USGenNE,  CPS  and  the  Department  of 
Public  Utilities  of  the  Commonwealth  of 
Massachusetts. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  EROO-1 699-000] 

Take  notice  that  on  February  25.  2000, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  and 
Pennsylvania  Electric  Company  (doing 
business  and  collectively  referred  to  as 
GPU  Energy)  submitted  for  filing 
amendments  to  the  Wheeling  and 
Supplemental  Power  Agreement 
Between  Pennsylvania  Electric 
Company  and  Allegheny  Electric 
Cooperative,  Inc.  (AEC).  The  materials 
in  the  amendments  consist  of  new 
Appendix  B-4  (which  replaces  existing 
Appendix  B-3),  revised  Exhibit  A,  and 
revised  Exhibit  C-1  of  the  agreement. 

Copies  of  the  filing  were  served  upon 
AEC  and  regulators  in  the 
Commonwealth  of  Pennsylvania  and  the 
State  of  New  Jersey. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Cleco  Utility  Group  Inc. 

[Docket  No.  EROO-1 700-000] 

Take  notice  that  on  February  25,  2000. 
Cleco  Utility  Group  Inc.  (Cleco), 
tendered  for  filing  proposed  changes  in 
its  Rate  Schedule  FERC  No.  13,  which 
would  amend  the  existing  Electric 
System  Interconnection  Agreement  with 
Cajun  Electric  Power  Cooperative,  Inc. 

The  proposed  rate  changes  effects  an 
assignment,  and  consent  to  the 
assignment,  of  Cajun  Electric  Power 
Cooperative's  rights,  interests,  and 
obligations  under  the  Electric  System 
Interconnection  Agreement  to  Louisiana 
Generating  LLC. 

Copies  of  the  filing  were  served  upon 
the  Ralph  R.  Mabey,  as  Chapter  11 
Trustee  for  Cajun  Electric  Power 
Cooperative,  Inc.,  Louisiana  Generating 
LLC,  and  the  Louisiana  Public  Service 
Commission. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consumers  Energy  Company 

[Docket  No.  EROO-1701-OOOl 

Take  notice  that  on  February'  25,  2000 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  a 
Facilities  Agreement  Between 
Consumers  and  Alpena  Power 
Generation,  LLC,  (Facilities  Agreement), 
dated  January  20,  2000.  Under  the 
Facilities  Agreement,  Consiuners  is  to 
construct,  operate  and  maintain  various 
interconnection  facilities. 

Copies  of  the  filing  were  served  upon 
Alpena  Power  Generation  and  upon  the 
Michigan  Public  Service  Commission. 

Comment  date:  March  17.  2000,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

[Docket  No.  EROO-1 702-000) 

Take  notice  that  on  February  25,  2000, 
PECO  Energy  Company  (PECO)  filed 
under  Section  205  of  the  Federal  Power 
Act,  16  U.S.C.  S  792  et  seq..  an 
Agreement  dated  Februarv'  22.  2000 
with  Griffin  Energy  Marketing,  L.L.C. 
(GEM)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
February  22.  2000,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Griffin  Energy- 
Marketing,  L.L.C.  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  PPL  Energyplju,  LLC, 

(Docket  No.  EROO-1 703-000] 

Take  notice  tha  on  February  25,  2000, 
PPL  EnergyPlus.  LLC  filed  a  Notice  of 
Change  in  Corpor  ite  Name  to  notify  the 
Federal  Energy  R«  gulatory  Commission 
that  the  corporate  name  of  PP&L 
EnergyPlus  Co.,  LLC  has  been  changed 
to  PPL  EnergyPlu  i.  LLC,  effective 
February  14.  200t 

Comment  date:  March  17.  2000,  in 
accordance  with  5  tandard  Paragraph  E 
at  the  end  of  this  i  totice. 


18.  PPL  Montana, 


[Docket  No.  EROO-1 704-000] 


Take  notice  tha 
PPL  Montana.  LL(  I 
Change  in  Corpor  ite 
Federal  Energy  Re  gulatory 
that  the  corporate 
Montana,  LLC  has 
Montana,  LLC,  effecti 
2000. 


Comment  date: 
accordance  with 
at  the  end  of  this 


Vlarch  17,  2000,  in 
5  tandard  Paragraph  E 
1  lotice. 


Standard  Paragra  >hs 
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Re  I 

NE. 
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Federal  Energy 
888  First  Street 
20426,  in 
and  214  of  the 
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protests  should  be 
comment  date, 
considered  by 
determining  the 
taken,  but  will  no 
protestants  parties 
Any  person  wishi:  ig 
must  file  a  motion 
of  these  filings  are 
Commission  and 
inspection.  This 
viewed  on  the 
www.ferc.fed.us/ 
202-208-2222  for 


David  P.  Boergers, 

Secretary. 
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ed  3-6-00;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-58-000,  et  al.] 

The  United  Illuminating  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  29,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  United  Illuminating  Company 

[Docket  No.  ECOO-58-000] 

Take  notice  that  on  February  24,  2000, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  for  authorization  to 
implement  a  corporate  reorganization 
involving  the  creation  of  a  new  holding 
company,  to  be  known  as  UIL  Holdings 
Corporation,  that  will  hold  the  conmion 
stock  of  UI. 

Comment  date:  March  27,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

2.  Southwestern  Electric  Power 
Company 

[Docket  No.  ECOO-1 685-000] 

Take  notice  that  on  February  24,  2000, 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  for  filing 
Amendment  No.  1  and  First  Revised 
Exhibit  A  to  the  ERCOT  Power  Supply 
Agreement  between  SWEPCO  and  Tex- 
La  Electric  Cooperative  of  Texas.  Inc. 
(Tex-La).  Amendment  No.  1  modifies 
Tex-La's  minimum  purchase  obligations 
under  the  ERCOT  PSA. 

SWEPCO  seeks  an  effective  date  of 
January  1,  2000  and.  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Tex-La  and  on  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company 

[Docket  No.  ECOO-1686-000] 

Take  notice  that  on  February  24.  2000, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
nPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
Reliant  Energy  Services,  Inc. 
(RELIANT),  dated  August  10,  1999.  This 
Service  Agreement  specifies  that 


RELIANT  has  agreed  to  the  rates,  terms 
and  conditions  of  GPU  Energy's  Market- 
based  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Rate 
Schedule,  Second  Revised  Volume  No. 
5.  The  Sales  Tariff  allows  GPU  Energy 
and  RELIANT  to  enter  into  separately 
scheduled  transactions  undCT  which 
GPU  Energy  will  make  available  for  sale, 
surplus  capacity  and/or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  August  10,  1999  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  March  16,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Minnesota  Power,  Inc. 

[Docket  No.  EC00-1687-O00] 

Take  notice  that  on  February  24,  2000, 
Miimesota  Power,  Inc.  tendered  for 
filing  signed  Non-Firm  and  Short-term 
Firm  Point-to-Point  Transmission 
Service  Agreements  with  CMMPA/UP 
under  its  Short-Term  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  to  satisfy  its  filing  requirements 
imder  this  tariff. 

Comment  date:  March  16,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Geysers  Power  Company,  LLC 

[Docket  No.  ECOO-1689-000]   ' 

Take  notice  that  on  February  24,  2000, 
Geysers  Power  Company,  LLC  (Geysers 
Power)  filed  its  revised  rate  sheet 
amending  the  terms  of  the  Reliability 
Must-Run  (RMR)  Agreements  with  the 
California  Independent  System  Operator 
Corporation  (ISO)  applicable  to  the 
Geysers  Main  Units.  The  revised  rate 
sheet  is  submitted  in  compliance  with 
the  letter  order  dated  February  9,  2000. 
requiring  Geyser  Power  to  file  rate 
schedules  to  delete  MNDC  revision 
values.  Geysers  Power  Company,  LLC, 
90  FERC  1161.113(2000). 

Comment  date:  March  16.  2000,  iri 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


Federal  Register /Vol.  65.  No.  45 /Tuesday,  March  7.  2000 /Notices 


11997 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  fde  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5439  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2320-016,  New  York] 

Orion  Power  New  York;  Notice  of 
Availability  of  Environmental 
Assessment 

Marcli  1.2000. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
emalyzes  tlie  environmental  effects  of 
proposed  changes  to  the  project 
boundary  for  the  Middle  Raquette  River 
project  located  in  the  Town  of  Colton  in 
St.  Lawrence  County,  New  York.  The 
proposed  boundary  changes  would 
result  in  the  removal  of  about  24  acres 
of  land  from  two  areas  of  the  project's 
Higley  Development. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Based  on  the  environmental  analyses 
presented  in  the  EA,  the  Commission's 
staff  finds  that  the  proposed  project 
boundary  changes  would  not  constitute 
a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

The  EA  has  been  attached  to  and 
made  a  part  of  an  Order  Amending 
License,  issued  March  1,  2000,  for  the 
Middle  Raquette  River  project  (FERC 
No.  2320-016).  The  EA  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426.  Copies  of 
the  EA  also  may  be  obtained  by  calling 
(202)  208-1371,  or  by  email  at 
Public. ReferenceRoom@ferc.fed. us.  The 
EA  also  may  be  viewed  on  the 
Commission's  web  site  at  http:// 


www.ferc.fed.us/online/riins.htm  (call 
(202)  208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5448  Filed  3-6-00;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission  and 
Soliciting  Additional  Study  Requests 

Marcli  1,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
I-iic6n.s6. 

b.  Project  No.:  184-065. 

c.  Date  filed:  February  22,  2000. 

d.  Applicant:  El  Dorado  Irrigation 
District. 

e.  Name  of  Project:  El  Dorado  Project. 

f.  Location:  Located  on  the  South  Fork 
of  the  American  River  and  its  tributaries 
in  the  counties  of  El  Dorado,  Alpine, 
and  Amador,  California,  partially  within 
the  boundaries  of  the  Eldorado  National 
Forest.  The  project  also  diverts  about 

1 ,900  acre-feet  of  water  from  lower  Echo 
Lake  in  the  upper  Truckee  River  Basin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  William  T. 
Hetland,  General  Manager,  El  Dorado 
Irrigation  District,  2890  Mosquito  Road, 
Placerville.  California  95667.  Telephone 
(530) 622-4513. 

i.  Commission  Contact:  Any  questions 
on  this  notice  should  be  addressed  to 
Nan  Allen,  e-mail  address 
nan.allen@ferc.fed.us,  or  telephone  202- 
219-2938. 

j.  Deadline  for  filing  additional  study 
requests:  April  24,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary;  Federal  Energ>' 
Regulatory  Commission;  888  First 
Street,  NE;  Washington,  DC  20426. 
Please  include  the  project  niunber 
(Project  No.  184-065)  on  any  comments 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 


particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 
1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  113-foot-long.  20-foot- 
high  rubble  and  masonry  main  dam 
with  a  crest  elevation  of  8.210  feet  mean 
sea  level  (msl)  and  11  auxiliary  dams, 
impounding  Lake  Aloha,  a  5,179  acre- 
foot  reservoir;  (2)  a  320-fbot-long,  14- 
foot-high  roller-compacted  concrete 
dam  with  a  crest  elevation  of  7.413  feet 
msl,  impounding  lower  Echo  Lake,  a 
1,900  acre-foot  reservoir;  (3)  a  6,125- 
foot-long  conduit  from  lower  Echo  Lake 
to  the  South  Fork  of  the  American  River; 
(4)  a  1,200-foot-long,  84.5-f6et-high 
gunite-core  earthfill  main  dam  with  a 
crest  elevation  of  7,959.5  feet  msl  and 
one  auxilliary  dam,  impounding  Caples 
Lake,  a  22,490  acre-foot  reservoir;  (5)  a 
280-foot-long,  30-foot-high  rock  and 
earthfill  dam  with  a  crest  elevation  of 
7.261  feet  msl.  impoimding  Silver  Lake, 
a  13,280  acre-foot  reservoir;  (6)  a  271- 
foot-long,  20-foot-high  rickfiU  timber 
crib  diversion  dam  with  a  crest 
elevation  of  3.910.5  feet  msl, 
impoimding  200  acre-feet  of  the  South 
Fork  of  the  American  River;  (7)  a  22.3- 
mile-long  conveyance  from  the 
diversion  dam  to  the  forebay;  (8)  a  70- 
foot-long,  9.5-foot-high  concrete 
diversion  dam  with  a  crest  elevation  of 
4,007  feet  msl  on  Alder  Creek;  (9)  six 
small  creelcs  that  divert  into  the 
conveyance — Mill  Creek,  Bull  Creek, 
Carpenter  Creek.  Ogilby  Creek, 
Esmeralda  Creek  and  an  unnamed  creek; 
(10)  a  836-foot-long,  91-foot-high 
earthfill  foregay  dam  with  a  crest 
elevation  of  3,804  feet  msl,  impounding 
a  356-acre-foot  reservoir;  (11)  a  2.8-mile 
combination  pipeline  and  penstock 
conveyance,  with  surge  tank,  from  the 
forebay  to  the  powerhouse;  (12)  a  110- 
foot-long  by  40-foot-wide  steel  frame 
powerhouse  with  reinforced  concrete 
walls  and  an  installed  capacity  of 
21,000  kilowatts,  producing  about  106 
gigawatthours  annually  when 
operational;  and  (13)  other 
appurtenances.  No  transmission  lines 
are  included  with  the  project.  The 
project  is  not  currently  operational, 
m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
rims.htm.  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
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David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5444  Fi|ed  3-6-00;  8:45  am] 

BILLING  CODE  6717-01- 


R<igi 


Federal  Energy 
Commission 


[Project  No.  2077-0  6] 

USGen  New  England  Inc.;  Notice 
Modifying  a  Restncted  Service  List  for 
Comments  on  a  Programmatic 
Agreement  for  Managing  Properties 
included  In  or  Eligible  for  inclusion  in 
the  National  Register  of  Historic  Places 


aid  I 

h  ew 


March  1.  2000. 

On  July  14,  199f 
RegiJatory 
issued  a  notice  for 
Project  (FERC  No. 
to  establish  a 
the  purpose  of 
executing  a  Progri 
for  managing 
eligible  for  incl 
Register  of  Historic 
Mile  Falls  Project 
Connecticut  River 
New  Hampshire, 
Vermont.  USGen 
the  licensee. 

Rule  2010  of  the 
of  Practice  and 
to  eliminate  unn 
improve  administr  iti 
Secretary  may 
service  list  for  a 
issue  in  a  proceedi  ig 
service  list  should 
persons  on  the 
judgment  of  the 
establishing  the  lis 
participants  with 
issue  in  the  proceeji: 
list  is  established 

The  following  tw 
to  the  restricted 
issued  on  July  14, 
2077-016: 


,  the  Federal  Energy 
Commifesion  (Commission) 
the  Fifteen  Mile  Falls 
2077-016)  proposing 
restri  cted  service  list  for 
dev  sloping  and 

a  nmatic  Agreement 
propi  srties  included  in  or 
usi<)n  in  the  National 
Places.  The  Fifteen 
;  located  on  the 
in  Grafton  Coimty, 
Caledonia  County, 
England,  Inc.  is 


ec  3ssary  i 


sen  ice 


Nat  Tripp,  Connectcut 
Commissions,  P.  D 
Charlestown,  NY 


1 18  CFR  385.2010 


Commission's  Rules 
Propedure  provides  that, 
expense  or 
ive  efficiency,  the 
esta  )lish  a  restricted 
pa  rticular  phase  or 
'  The  restricted 
contain  the  names  of 
list  who,  in  the 
decisional  authority 
are  active 

spect  to  the  phase  or 
ing  for  which  the 


o  additions  are  made 
sefvice  list  notice 
998.  for  Project  No. 


River  Joint 
Box  1182, 
03603 


Brian  Fitzgerald,  VT  DEC,  Water  Quality 
Division,  103  South  Main  Street, 
Building  10  North,  Waterbury,  VT 
05671-0408 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5447  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100155;  FRL-6493-1] 

American  Management  Systems  and 
Technology  Group;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be  tranferred 
to  American  Management  Systems  and 
Technology  Group  in  accordance  with 
40  CFR  2.307(h)(3)  and  2.308(i)(2). 
American  Management  Systems  and 
Technology  Group  has  been  awarded 
multiple  contracts  to  perform  work  for 
OPP,  and  access  to  this  information  will 
enable  American  Management  Systems 
and  Technology  Group  to  fulfill  the 
obligations  of  the  contract. 

DATES:  American  Management  Systems 
and  Technology  Group  will  be  given 
access  to  this  information  on  or  before 
March  13,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson,  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  703-305-7248;  e-mail  address: 
johnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations"  and  then 
look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environm'^ntal  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

n.  Contractor  Requirements 

Under  Contract  No.  GS-35F^979H. 
the  contractor  will  perform  the 
following:  American  Management 
Systems  and  Technology  Group  will  be 
working  on  the  OPPTS  server  located  in 
OPP  to  install  and  support  a  financial 
management  system,  the  Integrated 
Resource  Management  System  (IRMS). 
Because  it  may  be  necessary  for 
American  Management  Systems  and 
Technology  Group  to  access  data  on  the 
OPP  server  for  testing  and  data 
management  purposes,  it  is  possible  that 
American  Management  Systems  and 
Technology  Group  could  be  exposed  to 
sensitive  FIFRA  CBI  information  housed 
on  the  same  server. 

This  contract  involves  no 
subcontractors. 

OPP  has  determined  that  the  contract 
described  in  this  document  involves 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  be  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
American  Management  Systems  and 
Technology  Group,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
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addition,  American  Management 
Systems  and  Technology  Group  is 
required  to  submit  for  EPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to 
American  Management  Systems  and 
Technology  Group  until  the 
requirements  in  this  document  have 
been  fully  satisfied.  Records  of 
information  provided  to  American 
Management  Systems  and  Technology 
Group  will  be  maintained  by  EPA 
Project  Officers  for  these  contracts.  All 
information  supplied  to  American 
Management  Systems  and  Technology 
Group  by  EPA  for  use  in  connection 
with  these  contracts  will  be  returned  to 
EPA  when  American  Management 
Systems  and  Technology  Group  has 
completed  its  work. 

List  of  Subjects 

Environmental  protection,  Business 
and  industry.  Government  contracts, 
Government  property.  Security 
measures. 

Dated:  February  22,  2000. 
Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 
[FR  Doc.  00-5504  Filed  3-6-00;  8:45  am] 

BtLUNG  CODE  6S60-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6546-1] 

Final  NPDES  Permits  for  Log  Transfer 
Facilities  Operating  in  Alaska  Prior  to 
October  22, 1985  and  Possessing  a 
Section  404  Permit  but  Not  a  Section 
402  Permit  (AK-G70-0000)  and  Ail 
Other  Log  Transfer  Facilities  Operating 
in  Alaska  (AK-G70-1000) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Final  NPDES  General 

Permits. 


SUMMARY:  The  Director  of  the  Office  of 
Water,  EPA  Region  10,  is  publishing 
notice  of  the  availability  of  two  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permits  (numbers  AK- 
G70-0000  and  AK-G70-1000)  for 
coverage  of  log  transfer  facilities  (LTFs) 
operating  in  Alaska,  pursuant  to  the 
provisions  of  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq.  General  permit  AK- 
G70-0000  ("pre-1985  permit")  includes 
section  402  modifications  to  section  404 
permits  issued  to  LTFs  prior  to  October 
22,  1985,  in  accordance  with  section 
407  of  the  Water  Quality  Act  of  1987 


(PubUc  Law  100-4).  All  other  LTFs  can 
apply  to  be  authorized  to  discharge 
imder  general  permit  number  AK-G70- 
1000  {"post-1985  permit"). 

Because  general  permit  AK-G70-0000 
contains  modifications  of  the  existing 
permits  originally  issued  under  section 
404  of  the  Clean  Water  Act  for  LTFs 
operating  prior  to  October  22,  1985,  the 
permit  conditions  apply  to  discharges  of 
bark  and  wood  debris  upon  the  effective 
date  of  the  permit.  Although  notification 
is  required  from  these  facihties  written 
confirmation  is  not  required  from  EPA 
for  automatic  coverage.  General  permit 
AK-G70-1000  authorizes  discharges 
firom  LTFs  not  possessing  pre-1985. 
section  404  permits  to  marine  waters  of 
Alaska  (extending  from  the  Alexander 
Archipelago  west  through  central  Gulf 
of  Alaska  and  Prince  William  Sound  to 
Kodiak  Island).  These  facihties  are 
authorized  to  discharge  under  the 
permit  after  a  Notice  Of  Intent 
application  for  coverage  is  sent  to  EPA 
and  the  Alaska  Department  of 
Enviroimiental  Conservation  (ADEC) 
and/or  a  notification  of  permit  coverage 
is  received  from  the  EPA.  The  EPA  also 
has  the  option  to  automatically  cover 
these  facihties,  imder  general  permit 
AK-G70-1000,  without  receiving  the 
notice  of  intent  application. 

Except  for  those  LTFs  operating  in 
areas  excluded  from  general  permit 
coverage  under  the  post-1985  permit, 
the  general  permits  authorize  the 
discharge  of  bark  and  wood  debris, 
under  specified  terms  of  the  general 
permits,  into  both  near-shore  and 
offshore  marine  waters  in  Alaska.  The 
incidental  discharge  of  petrolexun 
products  and  sediment  are  also 
addressed  in  the  general  permits.  The 
LTFs  authorized  by  the  general  permits 
are  required  to  develop  and  implement 
pollution  prevention  plans  and  to 
restrict  their  discharges  to  inside  the 
perimeter  of  the  project  area  (the  zone 
of  dilution).  The  permits  also  contain 
annual  underwater  bark  monitoring  for 
those  facilities  where  bark  accumulation 
is  likely  to  occur.  If  the  bark  monitoring 
shows  that  one  acre  of  continuous 
coverage  and  a  thickness  of  10  cm  at  any 
point  is  exceeded,  additional  practices 
must  be  implemented  to  minimize 
additional  bark  accumulation.  The 
conditions  of  the  general  permits  are 
largely  based  on  the  Alaska  Timber  Task 
Force  Guidelines. 

EFFECTIVE  DATE:  The  general  NPDES 
permits  shall  become  effective  on  March 
21,  2000.  The  post-1985  general  permit 
and  the  authorization  to  discharge  shall 
expire  at  midnight  on  March  21,  2005. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
complete  administrative  record  for  the 


general  NPDES  permit  is  available  for 
public  review  by  contacting  EPA  Region 
10, 1200  Sixth  Avenue,  Seattle, 
Washington  98101,  Telephone:  (206) 
553-0523  or  (206)  553-1643,  or  via 
EMAIL  to  the  following  address: 
washington.audrey@epa.gov.  For  those 
with  impaired  hearing  or  speech,  please 
contact  EPA's  telecommunication 
device  for  the  deaf  (TDD)  at  206/553- 
1698.  Copies  of  the  general  NPDES 
permits,  supporting  fact  sheet  for  the 
draft  general  NPDES  permit,  response  to 
public  comments,  and  today's 
publication  are  available  from  the  EPA 
Alaska  Operations  Office  at  222  West 
7th  Avenue,  #19,  Anchorage,  Alaska 
99513-7588,  907/271-6561  or  the 
Alaska  Department  of  Environmental 
Conservation  at  410  Willoughby 
Avenue.  Suite  105,  Jimeau,  Alaska 
99801 .  These  documents  can  also  be 
found  by  visiting  the  Region  10  web  site 
at  www.epa.gov/rlOearth/water/htm. 

SUPPLEMENTARY  INFORMATION: 


PubUc  Comment 

Piu-suant  to  section  402  of  the  Clean 
Water  Act,  33  U.S.C.  1342,  EPA 
proposed  and  solicited  comments  on  the 
draft  general  permit  in  the  Federal 
Register  at  61  FR  5111-5112  (September 
30,  1996),  Anchorage  Daily  News, 
Ketchikan  Daily  News,  The  Seward 
Phoenix  Log,  The  Valdez  Vanguard,  and 
The  Cordova  Times.  The  public 
comment  period  was  extended  by  21 
days,  notice  of  which  was  published  in 
the  Federal  Register  at  61  FR  57425 
(November  6,  1996)  and  the  Valdez 
Vanguard,  Daily  Sitka  Sentinel.  The 
Cordova  Times,  and  The  Seward 
Phoenix  Log  on  November  7. 1996. 
Additionally,  copies  of  the  draft  permit 
were  sent  to  all  known  log  transfer 
facilities  operating  under  a  section  404 
permit  issued  prior  to  October  22,  1985. 
EPA  also  convened  a  two-day  meeting 
with  all  commenters  on  March  1 1  and 
12.  1997.  in  order  to  clarify  comments 
received  and  allow  commenters  to  hear 
each  other's  concerns. 

Changes  have  been  made  from  the 
draft  permit  to  the  final  permits  in 
response  to  comments  received  from 
facility  representatives,  tribal 
representatives,  concerned  citizens, 
environmental  groups,  the  U.S.  Forest 
Service.  U.S.  Fish  and  Wildlife  Service, 
and  the  State  of  Alaska.  All  comments, 
along  with  EPA's  responses,  are 
summarized  in  the  Response  to 
Comments  documents,  which  may  be 
obtained  at  the  above  addresses,  or 
viewed  on  the  Region  10  web  site  listed 
above.  The  changes  address  the  zone  of 
deposit,  the  bark  accumulation 
threshold  for  requiring  additional 
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Pollution  Prevention 
methodology  for 
surveys,  the  areas 
coverage,  and  adiiinistrati 
corrections.  In 
the  section  402 
404  permits  issued 
1985  are  being  issued 
general  permit 


practices, 
monitoring 
excluded  from  permit 
ve 
to  comments, 
mt)difications  to  section 
prior  to  October  22, 
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lark 
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Legal  RequiremeE  ts 

Coastal  Zone 


The  State  of 
Management  and 
Governmental 
action  to  be 
approved  Alaska 
Management  Program 
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Mo/i  agement  Act 

Ala  ska,  Office  of 

Budget,  Division  of 
Cot  rdination  found  this 
consii  tent  with  the 
( loasted  Zone 


impact  on  a  substantial  number  of  small 
entities.  The  permit  issued  today, 
however,  is  not  a  "rule"  subject  to  the 
requirements  of  5  U.S.C.  553(b)  and  is 
therefore  not  subject  to  the  RFA. 

Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  Public 
Law  104—4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  (defined  to  be  the 
same  as  "rules"  subject  to  the  RFA)  on 
tribal,  state,  and  local  governments  and 
the  private  sector.  The  permit  issued 
today,  however,  is  not  a  "rule"  subject 
to  the  RFA  and  is  therefore  not  subject 
to  the  requirements  of  UMRA. 


Endangered  Sped  ?s  Act  and  Essential        Appeal  of  Permit 
Fish  Habitat 


Consultation  un  der  the  Endangered 
Species  Act  was  c(  mducted  with  the 
U.S.  Fish  and  Wih  llife  Service  and 
National  Marine  Fisheries  Service.  The 
EPA  determined  tiat  the  actions  are  not 


likely  to  adversely 


or  listed  species.  E  PA  has  also  made  a 


determination  thai 
adverse  effects  on 
Habitat. 


the  actions  have  no 
iissential  Fish 


State  Water  Quality  Standards  and 
State  Certification 

The  State  of  Alaska 
Environmental  Conservation 
certified  under 
Water  Act,  that  thf 
under  both  genera 
the  Alaska  State  VV|ater 
Standards  and 
303,  306  and  307 
Act. 


section 


sect  ions 


Executive  Order  11  866 

EPA  has  determiied 
permit  is  not  a  "sii 


action"  under  the 
Order  12866  and  i; 
to  0MB  review. 


that  this  general 
dnificant  regulatory 
1  erms  of  Executive 
therefore  not  subject 


Paperwork  Reductkjn  Act 

The  information  Icollection 
requirements  of 
previously  approv*  d 
Management  and 
the  provisions  of 
Reduction  Act,  44 
and  assigned  OMB 
2040-0086  (NPDEi 
and  2040-0004 
reports). 


Regulatory  Flexibil  ]ty 

The  Regulatory 
5  U.S.C.  601  et  seq 
prepare  a  regulat 
for  rules  subject  to 
5  U.S.C.  553(b)  tha 


tor  ^ 


affect  any  threatened 


,  Department  of 
has 
401  of  the  Clean 
subject  discharges 
permits  comply  with 
Quality 

208(e),  301,302, 
the  Clean  Water 


Ue: 


permit  were 
by  the  Office  of 
^udget  (OMB)  under 
Paperwork 
J.S.C.  3501  et  seq. 
control  numbers 
permit  application) 
(discharge  monitoring 


Act 


Flexibility  Act  (RFA), 
,  requires  that  EPA 

flexibility  analysis 
:he  requirements  of 
have  a  significant 


Any  interested  person  may  appeal  the 
Log  Transfer  Facility  General  NPDES 
permits  in  the  Federal  Court  of  Appeals 
in  accordance  with  section  509(b)(1)  of 
the  Clean  Water  Act.  This  appeal  must 
be  filed  within  120  days  of  the  permit 
effective  date.  The  permit  effective  date 
is  defined  at  40  CFR  23.2  to  be  at  1:00 
p.m.  eastern  time,  two  weeks  after  the 
date  of  publication  in  the  Federal 
Register.  Persons  affected  by  a  general 
NPDES  permit  may  not  challenge  the 
conditions  of  the  permit  as  a  right  of 
further  EPA  proceedings.  Instead,  they 
may  either  challenge  the  permit  in  coml 
or  apply  for  an  individual  NPDES 
permit  and  then  request  a  formal 
hearing  on  the  issuance  or  denial  of  an 
individual  NPDES  permit. 

Dated:  February  23,  2000. 
Randall  F.  Smith, 

Director.  Office  of  Water.  Region  10. 

[FR  Doc.  00-5501  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6S60-«0-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Advisory  Committee  of  tiie  Export- 
Import  Bank  of  the  United  States 
(Export-Import  Bank) 

summary:  The  Advisory  Committee  was 
established  by  Public  Law  98-09181, 
November  30,  1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 

TIME  AND  PLACE:  Monday,  March  27, 
2000,  at  9:00  a.m.  to  1:00  p.m..  The 
meeting  will  be  held  at  the  Export- 
Import  Bank  in  Room  1143,  811 
Vermont  Avenue,  NW,  Washington,  DC 
20571. 


AGENDA:  This  meeting  will  include  a 
discussion  of  the  future  role  of  Ex-Im 
Bank  in  light  of  the  evolving  changes  in 
the  export  credit  agency,  exporting  and 
financial  commiuiities. 
PUBUC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  March  21,  2000,  Teri  Stumpf,  Room 
1203,  Vermont  Avenue,  NW, 
Washington,  DC  20571,  Voice:  (202) 
565-3502  or  TDD  (202)  565-3377. 

FURTHER  INFORMATION:  For  information, 
contact  Teri  Stvunpf,  Room  1203,  811 
Vermont  Ave.,  NW,  Washington,  DC 
20571,  (202)  565-3502. 

John  M.  Niehuss, 

General  Counsel. 

[FR  Doc.  00-5520  Filed  3-6-00;  8:45  am] 

BILUNG  COOE  6690-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

February  29,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accm-acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
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collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  8,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804.  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  No.:  3060-0027. 
Title:  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station, 
form  No.  .FCC  301. 
Type  of  Review:  Revision. 
Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 
Number  of  Respondents:  3,370. 
Estimated  Hours  Per  Response:  37- 
121  hours  (time  varies  between 
contracting  time  and  respondent  burden 
dependent  on  the  type  of  application 
submitted). 
Frequency  of  Response:  On  occasion. 
Cost  to  Respondents:  $35,485,300. 
Estimated  Total  Annual  Burden 
Hours:  7,427. 

Needs  and  Uses:  FCC  301  is  used  to 
apply  for  authority  to  construct  a  new 
commercial  AM,  FM  or  TV  broadcast 
station,  or  to  make  changes  in  the 
existing  facilities  of  such  a  station.  In 
addition,  FM  licensees  or  permittees 
may  request,  by  application  on  FCC  301, 
upgrades  on  adjacent  and  co-channels, 
modifications  to  adjacent  chaimels  of 
the  same  class  and  downgrades  to 
adjacent  channels  without  first 
submitting  a  petition  for  rulemaking.  All 
applicants  using  this  one-step  process 
must  demonstrate  that  a  suitable  site 
exists  which  would  comply  with 
allotment  standards  with  respect  to 
minimum  distance  separation  and  city- 
grade  coverage  and  which  would  be 
suitable  for  tower  construction. 
To  receive  authorization  for 
commencement  of  Digital  Television 
("DTV")  operation,  commercial 
broadcast  licensees  must  file  FCC  301 
for  a  construction  permit.  This 
application  may  be  filed  anytime  after 
receiving  the  initial  DTV  allotment  but 
must  be  filed  before  the  mid-point  in  a 
particular  applicant's  required 
construction  period.  The  Commission 


will  consider  these  applications  as 
minor  changes  in  facilities.  Applicants 
will  not  have  to  supply  full  legal  or 
financial  qualification  information. 

This  collection  also  includes  the  third 
party  disclosure  requirement  of  Section 
73.3580.  This  section  requires  local 
public  notice  in  a  newspaper  of  general 
circulation  of  the  filing  of  all 
applications  for  new  or  major  changes 
in  facilities.  This  notice  must  be 
completed  within  30  days  of  the 
tendering  of  the  application.  This  notice 
must  be  published  at  least  twice  a  week 
for  two  consecutive  weeks  in  a  three- 
week  period.  A  copy  of  this  notice  must 
be  placed  in  the  public  inspection  file 
along  with  the  application. 

On  January  20,  2000,  the  Commission 
adopted  a  Report  and  Order  iti  MM 
Docket  Nos.  98-204  and  96-16  in  the 
Matter  of  Review  of  the  Conunission's 
Broadcast  and  Cable  Equal  Employment 
Opportunity  Rules  and  Policies  and 
Termination  of  the  EEO  Streamfining 
Proceeding.  This  Report  and  Order 
modified  the  Commission's  broadcast 
and  cable  EEO  rules  and  policies 
consistent  with  the  D.C.  Circuit's 
decision  in  Lutheran  Church.  The  new 
EEO  rules  ensure  equal  employment 
opportunity  in  the  broadcast  industry 
through  vigorous  outreach  and 
prevention  of  discrimination.  With  the 
adoption  of  this  Report  and  Order,  the 
Commission  reinstates  the  requirement 
that  broadcast  permittees  file  the  FCC 
Form  396-A  at  the  time  they  file  an 
application  for  a  new  construction 
permit.  The  Commission  has  revised  the 
FCC  301  to  add  a  question  to  advise 
respondents  that  they  are  required  to 
submit  a  396-A  at  the  time  that  they 
apply  for  a  new  construction  permit. 

The  data  is  used  by  FCC  staff  to 
determine  whether  an  applicant  meets 
basic  statutory  requirements  to  become 
a  Commission  licensee  and  to  ensure 
that  the  public  interest  would  be  served 
by  grant  of  the  application. 

OMB  Approval  No.:  3060-0032. 

Title:  Application  for  Consent  to 
Transfer  Control  of  Entity  Holding 
Broadcast  Station  License  Construction 
Permit  or  License. 

Form  No.  .FCC  315. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  1 ,591 . 

Estimated  Hours  Per  Response:  12 — 
48  hours  (the  burden  hour  time  and 
contracting  time  varies  depending  on 
the  type  of  application  filed). 

Frequencv  of  Response:  On  occasion. 

Cosf  to  Respondents:  $12,236,878. 

Estimated  Total  Annual  Burden: 
2.546. 


Needs  and  Uses:  FCC  Form  315  and 
applicable  exhibits/explanations  are 
required  to  be  filed  when  applying  for 
transfer  of  control  of  a  corporation 
holding  an  AM,  FM  or  TV  broadcast 
station  construction  permit  or  license. 
In  addition,  the  applicant  must  notify 
the  Commission  when  an  approved 
transfer  of  control  of  a  broadcast  station 
construction  permit  or  license  has  been 
consummated. 

This  collection  also  includes  the  third 
party  disclosiu^  requirement  of  Section 
73.3580.  This  section  requires  local 
public  notice  in  a  newspaper  of  general 
circulation  of  the  filing  of  all 
applications  for  transfer  of  control  of 
license/permit.  This  notice  must  be 
completed  within  30  days  of  the 
tendering  of  the  application.  This  notice 
must  be  published  at  least  twice  a  week 
for  two  consecutive  weeks  in  a  three- 
week  period.  A  copy  of  this  notice  must 
be  placed  in  the  public  inspection  file 
along  with  the  application. 
Additionally,  an  applicant  for  transfer  of 
control  of  license  must  broadcast  the 
same  notice  over  the  station  at  least 
once  daily  on  four  days  in  the  second 
week  immediately  following  the 
tendering  for  filing  of  the  application. 

On  January  20,  2000,  the  Commission 
adopted  a  Report  and  Order  in  MM 
Docket  Nos.  98-204  and  96-16  in  the 
Matter  of  Review  of  the  Commission's 
Broadcast  and  Cable  Equal  Employment 
Opportunity  Rules  and  Policies  and 
Termination  of  the  EEO  Streamlining 
Proceeding.  This  Report  and  Order 
modified  the  Commission's  broadcast 
and  cable  EEO  rules  and  policies 
consistent  with  the  D.C.  Circuit's 
decision  in  Lutheran  Church.  The  new 
EEO  rules  ensure  equal  employment 
opportunity  in  the  broadcast  industry 
through  vigorous  outreach  and 
prevention  of  discrimination.  With  the 
adoption  of  this  Report  and  Order,  the 
Commission  reinstates  the  requirement 
that  broadcast  permittees  and  licensees 
file  the  FCC  Form  396-A  at  the  time 
they  file  a  transfer  application.  The 
Commission  has  revised  the  FCC  315  to 
add  a  question  to  advise  respondents 
that  they  are  required  to  submit  a  396- 
A  at  the  time  that  they  apply  for  a 
transfer  of  a  construction  permit  or 
license. 

The  data  is  used  by  FCC  staff  to 
determine  whether  the  applicants  meet 
basic  statutory  requirements  to  become 
a  Commission  licensee/permittee  and  to 
assure  that  the  public  interest  would  be 
served  by  grant  of  the  apphcation. 

OMB  Approval  No.:  3060-0031. 

Title:  Application  for  Consent  to 
Assignment  of  Broadcast  License 
Construction  Permit  or  License. 

Form  No.;  FCC  314. 
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Type  ofRevie\  v.  Revision  of  currently 
approved  colled  icn. 

Respondents:  businesses  or  other  for- 
profit,  not-for-pr  ofit  institutions. 

Number  of  Rei  pondents:  1 ,591 . 

Estimated  Hours  Per  Response:  12—48 
hours  (the  burde  n  hour  time  and 
contracting  time  varies  depending  on 
the  type  of  appli  nation  filed). 

Frequency  of  I  lesponse:  On  occasion. 

Cost  to  Respoi  dents:  $12,236,878. 

Estimated  Tot  il  Annual  Burden: 
2,546. 

Needs  and  Usi  fs:  FCC  Form  314  and 
applicable  exhibits/explanations  are 
required  to  be  filed  when  applying  for 
consent  for  assigimient  of  an  AM,  FM  or 
TV  broadcast  sta  :ion  construction 
permit  or  license ,  along  with  applicable 
exhibits  and  exp  anations.  In  addition, 
the  applicant  mt  st  notify  the 
Commission  wh(  in  an  approved 
assignment  of  a  1  iroadcast  station 
construction  per  nit  or  license  has  been 
consummated. 

This  collectioi  also  includes  the  third 
party  disclosure  requirement  of  Section 
73.3580.  This  se(  tion  requires  local 
public  notice  in  ;  i  newspaper  of  general 
circulation  of  th(  filing  of  all 
applications  for  assignment  of  license/ 
permit.  This  noti  ce  must  be  completed 
within  30  days  o  the  tendering  of  the 
application.  This  notice  must  be 
published  at  leas  t  twice  a  week  for  two 
consecutive  wee  :s  in  a  three-week 
period.  A  copy  o  this  notice  must  be 
placed  in  the  pul  lie  inspection  file 
along  with  the  a{  plication. 
Additionally,  an  applicant  for 
assignment  of  lie  jnse  must  broadcast 
the  same  notice  c  ver  the  station  at  least 
once  daily  on  foi  r  days  in  the  second 
week  inmiediatei  y  following  the 
tendering  for  filii  ig  of  the  application. 

On  January  20,  2000,  the  Commission 
adopted  a  Report  and  Order  in  MM 
Docket  Nos.  98-2  04  and  96-16  in  the 
Matter  of  Review  of  the  Commission's 
Broadcast  and  Cable  Equal  Employment 
Opportunity  Rulds  and  Policies  and 
Termination  of  tl  e  EEO  Streamlining 
Proceeding.  This  Report  and  Order 
modified  the  Con  miission's  broadcast 
and  cable  EEO  n:  les  and  policies 
consistent  with  t  le  D.C.  Circuit's 
decision  in  Luth(  ran  Church.  The  new 
EEO  rules  ensure  equal  employment 
opportunity  in  th  e  broadcast  industry 
through  vigorous  outreach  and 
prevention  of  dis  ;rimination.  With  the 
adoption  of  this  I  :eport  and  Order,  the 
Commission  rein  states  the  requirement 
that  broadcast  pe  -mittees  and  licensees 
file  the  FCC  Fom  396-A  at  the  time 
they  file  an  assigi  iment  application.  The 
Commission  has  -evised  the  FCC  314  to 
add  a  question  to  advise  respondents 
that  they  are  reqi  ired  to  submit  a  396- 


A  at  the  time  that  they  apply  for  an 
assignment  of  a  construction  permit  or 
license. 

The  data  is  used  by  FCC  staff  to 
determine  whether  the  applicants  meet 
basic  statutory  requirements  to  become 
a  Commission  licensee/permittee  and  to 
assure  that  the  public  interest  would  be 
served  by  grant  of  the  application. 

Federal  Communications  Commission. 
Magaiie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-5411  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

FCC  Renews  and  Amends  Charter  of 
Network  Reliability  and  Interoperability 
Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  renewal  and 

amendment  of  charter. 

SUMMARY:  The  Federal  Communications 
Commission  has  renewed  and  amended 
the  charter  of  its  advisory  committee, 
the  "Network  Reliability  and 
Interoperability  Council"  (the 
"Committee").  Under  the  amended 
charter,  the  objectives  of  the  Committee 
are  as  follows. 

The  Committee  will  continue  its  work 
relating  to  the  year  2000  date  rollover 
(Y2K)  on  telecommunications  networks, 
including  a  review  of  the  effectiveness 
of  the  work  done  prior  to  the  date 
change  as  well  as  an  analysis  of  the 
impact  of  the  date  change  on  those 
networks.  The  Committee  will  make 
recommendations  on  any  future  actions 
that  should  be  taken.  The  Conmiittee 
will  evaluate,  and  report  on,  the 
reliability  of  public  telecommunications 
network  services  in  the  United  States, 
including  the  reliability  of  packet 
switched  networks. 

During  the  charter  of  the  previous 
Committee,  interested  participants 
developed  guidelines  that  were 
intended  to  improve  the  quality  of 
outage  reporting  for  those  carriers 
currently  required  to  report  outages.  The 
Committee  will  evaluate  those 
guidelines  and  data  provided  in 
accordance  with  those  guidelines  and,  if 
appropriate,  recommend  further 
refinements  to  those  guidelines. 

During  the  charter  of  the  previous 
Committee,  interested  participants 
recommended  that  the  FCC  adopt  a 
voluntary  reporting  program, 
administered  by  the  National 
Communications  System,  to  gather 
outage  data  for  those 


telecommunications  and  information 
service  providers  not  ciurently  required 
to  report  outages.  The  Committee  will 
monitor  this  process,  analyze  the  data 
obtained  from  the  volimtary  trial  and 
report  on  the  efficacy  of  that  process,  as 
well  as  the  on-going  reliability  of  such 
services. 

The  Committee  will  evaluate  existing 
network  outage  reporting  requirements 
and  make  recommendations  for 
improving,  or  where  appropriate 
initiating,  reporting  requirements  for:  (i) 
Telecommimications  carriers  currently 
required  to  report  outages;  and  (ii) 
telecommunications  carriers  not 
presently  required  to  report  service 
outages. 

Building  on  the  work  of  the  previous 
Committee,  as  appropriate,  the 
Committee  will  continue  to  develop  best 
practices  recommendations  and  refine 
or  modify,  as  appropriate,  best  practices 
recommendations  developed  by 
previous  Committees. 

The  Committee  will  continue  to 
evaluate  and  report  on  the  extent  to 
which  telecommiuiications  common 
carriers  are  using  best  practices 
recommendations  and  applicable 
American  National  Standards  Institute 
Committee  T-1  standards,  and  identify 
ways  to  increase  the  use  of  best 
practices  and  relevant  Committee  T-1 
standards  by  telecommunications 
service  providers. 

The  Committee  will  make 
recommendations  concerning  technical 
standards  to  ensure  spectral 
compatibility  in  wireline  networks  and 
facilitate  the  deployment  of  xDSL  and 
associated  technologies. 

The  Committee  will  make 
recommendations  concerning  the 
development  of  spectrum  management 
processes  within  the  wireline  network 
that  facilitate  competition  among  CLECs 
and  ILECs  using  different  technologies 
while  still  maintaining  network 
integrity.  The  Committee  will  make 
recommendations  with  respect  to  such 
additional  topics  as  the  Commission 
may  specify.  These  topics  may  include 
requests  for  recommendations  and 
technical  advice  on  interoperability 
issues  that  may  arise  from  convergence 
and  digital  packet  networks,  and  how 
the  Commission  may  best  fulfill  its 
responsibilities,  particularly  with 
respect  to  national  defense  and  safety  of 
life  and  property  (including  law 
enforcement)  under  the 
Communications  Act. 

The  Committee  will  assemble  data 
and  other  information,  perform 
analyses,  and  provide  recommendations 
and  advice  to  the  Federal 
Communications  Commission  and  the 
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telecommunications  industry 
concerning  the  foregoing. 

Building  on  the  accomplishments  of 
this  advisory  Committee,  and  in  view  of 
the  purposes  of  the  Committee  under 
the  amended  charter,  the  Commission 
has  selected  members  of  the  Committee 
on  the  basis  of  their  technical 
knowledge,  the  impact  of  their  activities 
on  network  reliability,  and  the  impact  of 
network  availability  on  the 
constituencies  the  members  represent. 
Any  new  members  will  be  chosen  so 
that  the  largest  possible  diversity  of 
interests,  given  the  functions  to  be 
performed  and  the  need  for  practical 
considerations  of  administrative 
efficiency,  will  be  represented. 

The  continuation  of  the  Committee  is 
necessary  and  in  the  public  interest  to 
prepare  recommendations  for  the  FCC 
and  the  communications  industry,  and 
to  help  coordinate  industry  and 
government  efforts  to  ensure  continued^ 
reliability  as  the  number,  and  types,  of 
networks  coimected  with  public 
telecommunications  networks  continue 
to  increase.  Continuation  is  also 
necessary  to  prepare  recommendations 
to  the  industry  and  to  the  FCC  to 
forestall,  and  minimize  the  impact  of, 
future  network  outages.  In  addition, 
continuation  of  the  Committee  is 
necessary  so  that  the  Commission,  and 
the  telecommunications  industry,  can 
effectively  monitor  outages  and  help 
assure  availability  of  crucial 
communications  services. 

The  Committee  was  established  by  the 
Federal  Communications  Commission 
to  bring  together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
consumer  and  other  organizations  to 
develop  and  recommend  measures  that 
will  assure  optimal  reliability, 
interoperability,  accessibility  and 
interconnectivity  to  public 
telecommunications  networks. 

DATES:  Renewal  effective  January  6, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Nilsson  at  202-418-0845  or  TTY  202- 
418-2989. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-5408  Filed  3-6-00;  8:45  am) 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  interoperability 
Council;  Meeting 

agency:  Federal  Commimications 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  hi  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of  the 
first  meeting  of  the  Network  Reliability 
and  Interoperability  Council  (Council) 
imder  its  charter  renewed  as  of  January 
6,  2000.  The  meeting  will  be  held  at  the 
Federal  Communications  Commission 
in  Washington,  D.C. 

DATES:  Monday,  March  20,  2000  at  10:00 
a.m.  to  12:30  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.  S.W.  Room 
TW-C305,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Nilsson  at  202^18-0845  or  TTY  202- 
418-2989. 

SUPPLEMENTARY  INFORMATION:  The 

Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommiznications  industry  and 
telecommunications  experts  from 
academic,  consumer  and  other 
organizations  to  explore  and 
recommend  measures  that  would 
enhance  network  reliability. 

The  Coxmcil  will  consider  a  report  on 
the  success  of  its  efforts  to  ameliorate 
the  possible  effects  of  the  year  2000  date 
change  on  communications  networks, 
and  will  also  consider  reports  fi-om  the 
network  reliability  working  groups.  In 
addition,  the  Council  will  discuss  the 
modifications  that  have  been  made  to 
the  Council's  charter  and  how  those 
modifications  should  be  addressed,  and 
any  additional  issues  that  may  come 
before  it. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  before  the  meeting  to 
Kent  Nilsson,  the  Commission's 
Designated  Federal  Officer  for  the 
Network  Reliability  and  Interoperability 
Coimcil,  by  email 

[KNILSSON@FCC.GOV)  or  U.S.  mail  (7- 
B452,  445  12th  St.  SW,  Washington, 
D.C.  20554).  Real  Audio  and  streaming 
video  Access  to  the  meeting  will  be 
available  at  http://www.fcc.gov/. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  00-5409  Filed  3-6-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  92-237;  DA  00-500] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  March  3,  2000,  the 
Commission  released  a  public  notice 
announcing  the  March  21  and  22,  2000, 
meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Grimes  at  (202)  418-2320  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals,  445  Twelfth  Street,  SW,  Suite 
6A320,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
March  3,  2000. 

The  next  meeting  of  the  North 
American  Numbering  Council  (NANC) 
will  be  held  on  Tuesday,  March  21, 
2000,  from  8:30  a.m.,  imtil  5:00  p.m.. 
and  on  Wednesday,  March  22,  2000, 
from  8:30  a.m.,  imtil  12  noon.  The 
meeting  will  be  held  at  the  Federal 
Communications  Commission,  Portals 
II,  445  Twelfth  Street.  SW,  Room  TW- 
C305,  Washington,  DC  20554. 

This  meeting  is  open  to  the  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
participants  as  possible.  The  public  may 
submit  written  statements  to  the  NANC, 
which  must  be  received  two  business 
days  before  the  meeting.  In  addition, 
oral  statements  at  the  meeting  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT  stated  above. 
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Proposed  Agend  i 

Tuesday,  March  pi,  2000 

1.  Approval  oflFebruary  22-23, 
meeting  minutes 


2.  North  American 
Administration 
Central  Office 
activity  update. 


Numbering  Plan 
(j^ANPA)  Report. 
Code  assignment 


(C3) 


3.  North  American 
Administration 
Working  Group 
on  1999  NANFA 
Review  of  NANPk 
physical  propert] 
recommendation 
Working  Group. 

4.  Numbering 
(NRO)  Working 
on  State  nimiber 
development  of 
Utilization  Surve^ 
requirements. 

5.  Local  Number 
Administration  (lj,NPA) 
Report.  Updates 
Integration;  Probl 
Management 
status,  and  Slow 


Numbering  Plan 
(KANPA)  Oversight 
F  eport.  Status  update 
performance  review, 
intellectual  and 
rights  issues  and 
by  the  Legal  Expertise 


I  esoiu-ce  Optimization 
Report.  Update 
)ooling  trials,  and 
Central  Office  Code 
(COCUS)  Hybrid 


tie 


(PIN ;) 


Portability 

Working  Group 

Wireless  Wireline 
;m  Identification 

NP AC/SMS  release 
ioTse. 


(n 


6.  Cost  Recovei  y 
Report. 

7.  Industry  Nui^bering 
(INC)  Report 

8.  Assumptions 
Group  Update. 

9.  Limited  Liab 
(LLCs)  and  Numbfer 
Administration  Cpnters 
update. 

10.  North  American 
Administration  BJll 
Agent  (NBANC) 


F  eport. 
Wednesday,  Marc  h  22,  2000 
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Working  Group 

Committee 

Issue  Management 

lity  Corporations 
Portability 

(NPAC)  activity 

Numbering  Plan 
ing  and  Collection 


up  Report. 

Issue 
(IMG)  Report, 
status. 


Issue 


garding  possible 
Management 
Unified  Messaging, 
Consolidation  in  the 
ic  splits. 


11.  Steering  Grc 

12.  Number  Po(  ling 
Management  Gi 
Pooling  administifetor 

13.  Discussion 
creation  of  new 
Groups  to  address 
and  Rate  Center 
context  of  geogradh: 

14.  Other  Business 

15.  Action  Itemf  and  Decisions 
Reached. 

Federal  Communica  ;ions  Commission. 
Gregory  M.  Cooke. 

Assistant  Chief.  Nethork  Services  Division, 
Common  Carrier  Bu,  eau. 
(FR  Doc.  00-5603  Fi 
BILLING  CODE  6712-«1-  > 


ed  3-6-00:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2390] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

February  28,  2000. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  Proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  S.W.,  Washington,  D.C.  or  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.  (202)  857- 
3800.  Oppositions  to  these  petitions 
must  be  filed  by  March  22,  2000.  See 
Section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Deployment  of  Wireline 
Services  Advanced 
Telecommunications  Capability  (CC 
Docket  No.  98-147)  and  Implementation 
of  the  Local  Competition  Provision  of 
the  Telecommunications  Act  of  1996 
(CC  Docket  No.  96-98). 

Number  of  Petitions  Filed:  4. 

Subject:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability  (CC 
Docket  No.  98-147). 

Number  of  Petitions  Filed:  1. 

Subject:  Implementation  of  the  Local 
Competition  Provisions  in  the 
Teleconmiunications  Act  of  1996  (CC 
Docket  No.  96-98). 

Number  of  Petitions  Filed:  16. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-5407  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2391] 

Petitions  for  Reconsideration  of  Action 
in  Rulemalcing  Proceeding 

March  1,  2000. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  hill  test  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  CY-09A257,  445  12th 


Street,  S.W.,  Washington,  D.C.  or  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.  (202)  857- 
093800.  Oppositions  to  these  petitions 
must  be  filed  by  March  22,  2000.  See 
Section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Revision  of  the  Commission's 
Rules  To  Ensure  Compatibility  with 
Enhanced  911  Emergency  Calling 
Systems. 

Number  of  Petitions  Filed:  2. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-5480  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Thursday,  March  9,  2000,  to  consider 
the  following  matters: 

Siunmary  Agenda  • 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 
Disposition  of  minutes  of  previous 

Board  of  Directors'  meetings. 
Summary  reports,  staius  reports,  and 

reports  of  actions  taken  pursuant  to 

authority  delegated  by  the  Board  of 

Directors. 
Memorandum  and  resolution  re:  Final 

amendment  to  part  340 — Restrictions 

on  the  Purchase  of  Assets  from  the 

Federal  Deposit  Insurance 

Corporation. 

Discussion  Agenda 

Memorandum  re:  General  Counsel's 
Opinion  No.  12 — Engaged  in  the 
Business  of  Receiving  Deposits  Other 
Than  Trust  Fimds 

Memorandum  re:  1999  Program 
Performance  Report. 

Memorandum  and  resolution  re: 
Amendments  to  Part  362 — Activities 
of  Insured  State  Banks  and  Insiu-ed 
Savings  Associations;  Part  337 — 
Unsafe  and  Unsound  Banking 
Practices;  and  Part  303— Filing 
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Procedures  and  Delegations  of 
'    Authority. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements.  Request  for 
further  information  concerning  the 
meeting  may  be  directed  to  Mr.  Robert 
E.  Feldman,  Executive  Secretary  for  the 
Corporation,  at  (202)  898-6757. 

Dated:  March  2,  2000. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Exective  Secretary. 

|FR  Doc.  00-5579  Filed  3-3-00;  10:44  am) 
BILLING  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1317-DR] 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1317-DR),  dated  February  18, 
2000,  and  related  determinations. 
EFFECTIVE  DATE:  February  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letteadated 
February  18,  2000,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  a  severe  winter  storm  on 
January  22-29,  2000,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
•disaster  exists  in  the  State  of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 


you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  assistance 
for  debris  removal  (Category  A),  emergency 
protective  measures  (Category  B),  and 
utilities  (Category  F)  under  Public  Assistance 
in  the  designated  areas  and  any  other  forms 
of  assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
•supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Hazard  Mitigation  is 
determined  to  be  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Theodore  A.  Monette,  Jr. 
of  the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

DeKalb,  Cherokee,  and  Jackson  Counties 
for  debris  removal  (Category  A),  emergency 
protective  measures  (Category'  B),  and 
utilities  (Category  F)  under  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Ser\  ices 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-5400  Filed  3-6-00;  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1317-DR] 

Alabama;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 


Alabama  (FEMA-1317-DR),  dated 
February  18,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  Februan^  23.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Alabama  is  hereby  amended  to  include 
Hazard  Mitigation  for  the  State  of 
Alabama  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  February 
18,  2000: 

All  counties  in  the  State  of  Alabama  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  00-5401  Filed  3-&-00;  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1316-DR] 

Alaska;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alaska  (FEMA- 
1316-DR),  dated  February  17,  2000,  and 
related  determinations. 
EFFECTIVE  DATE:  February  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  17,  2000,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
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Disaster  Relief  ai  d 
Assistance  Act  (-^ 
as  follows: 
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I  have  determine  I 
certain  areas  of  tiie 
from  severe  winter 
beginning  on  Deceiiiber 
continuing,  is  of  su  fie 
magnitude  to  u  arrafit 
declaration  under 
Disaster  Relief  and 
Act.  PL.  93-288,  as 
Act").  I,  therefore 
disaster  exists  in  th  ! 

In  order  to  provic  e 
are  hereby  authorized 
available  for  these 
you  find  necessary 
assistance  and  adm  n 

You  are  authorize  d 
Assistance  and  Haz  ird 
designated  areas  an  1 
assistance  under  th( 
deem  appropriate, 
requirement  that  Fetleral 
supplemental,  any 
under  the  Stafford 
or  Hazard  Mitigat; 
percent  of  the  total 

Further,  you  are 
changes  to  this  declkration 
allowable  under  the 


that  the  damage  in 
State  of  Alaska,  resulting 
torms  and  avalanches 
21,  1999,  and 
ient  severity  and 
a  major  disaster 
Robert  T.  Stafford 
Emergency  Assistance 
amended  ("the  Stafford 
(^eclare  that  such  a  major 
State  of  Alaska. 
Federal  assistance,  you 
to  allocate  from  funds 
durposes,  such  amounts  as 
or  Federal  disaster 
istrative  expenses, 
to  provide  Public 
Mitigation  in  the 
any  other  forms  of 
Stafford  Act  you  may 
(Jonsistent  with  the 
assistance  be 
I  ederal  funds  provided 
ct  for  Public  Assistance 
will  be  limited  to  75 
ligible  costs, 
aiithorized  to  make 
to  the  extent 
Stafford  Act. 
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Notice  is  hereb 
to  the  authority  vi  i 
the  Federal  Emert  ency 
Agency  under  Ex<  cutive 
hereby  appoint  W  ill 
Federal  Emergenc  y 
to  act  as  the  Fedei  al 
Officer  for  this  de  :lared 


I  do  hereby  determine 
areas  of  the  State 
affected  adversely 
major  disaster: 


Municipality  of 
Peninsula  Borough 
Borough,  and  the  Vc  Idez 
Area  for  Public  Assi  stance 


All  areas  withir 
are  eligible  to  app 
the  Hazard  Mitiga 

(The  following  Cata 
Assistance  Numbers 
for  reporting  and 
Community  Disastei 
Brown  Fund  Progra 
Counseling;  83.540 
Program;  83.541. 
Assistance  (DUA); 
Assistance;  83.543 
Grant  (IFG)  Program 
Assistance  Grants 
Program;  83.548. 
Program.) 


dn  w 


ii: 


Federal  Register/Vol.  65,  No.  45 /Tuesday,  March  7,  2000/Notices 


Emergency 

U.S.C.  5121  etseq.). 


given  that  pursuant 
sted  in  the  Director  of 
Management 
Order  12148, 1 
iam  Lokey  of  the 
Management  Agency 
Coordinating 
disaster. 
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A  ichorage,  Kenai 
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James  L.  Witt, 

Director 

[FR  Doc.  00-5398  Filed  3-6-00;  8:45  am] 

BILLING  CODE  6718-02-1  ' 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1316-DR] 

Alaska;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alaska  (FEMA-1316-DR),  dated 
February  17,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  23,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  February 
23,  2000. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  00-5399  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1315-DR] 

Georgia;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1315-DR),  dated 
February  15,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  15,  2000: 

Decatur  County  for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program") 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-5397  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1311-DR] 

Georgia;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia  (FEMA-1311-DR),  dated 
January  28,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  28,  2000: 

The  counties  of  Catoosa,  Greene,  Jones,  and 
Oglethorpe  for  debris  removal  (Category  A), 
emergency  protective  measures  (Category  B), 
and  utilities  (Category  F),  under  the  Public 
Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used    .. 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
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Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  00-5403  Filed  3-6-O0;  8:45  am] 
BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fire  Defense  Deployment  Analysis 
Project 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA)/  United 
States  Fire  Administration  (USFA). 
ACTION:  Notice  of  funds  availability  for 
cooperative  agreement. 

SUMMARY:  FEMA  gives  notice  of  the 
availability  of  funds  for  research  and 
develop  to  update  a  methodology  on 
"Fire  Defense  Deployment  Analysis", 
first  developed  by  the  Rand  Corporation 
in  1968.  We  (FEMA)  propose  to  enter  a 
cooperative  agreement  to  conduct 
research  and  to  develop  an  updated/ 
current  methodology. 
DATES:  Cooperative  Agreement  funds  are 
immediately  available.  Requests  for 
copies  of  the  "Assistance  Application 
Package"  must  be  received  by  close  of 
business,  March  28,  2000. 
ADDRESSES:  Eligible/interested  parties 
wishing  to  obtain  a  copy  of  the 
"Assistance  Application  Package" 
should  contact:  Gregory  S.  Blair, 
National  Emergency  Training  Center, 
Building  E,  room  115,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1455,  (telefax)  (301)  447- 
1092,  or  (email)  greg.blair@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Blair,  National  Emergency 
Training  Center,  Building  E,  room  115, 
16825  South  Seton  Avenue, 
Emmitsburg,  MD  21727,  (301)  447- 
1455,  (telefax)  (301)  447-1092,  or 
(email)  greg.blair@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
methodology  concerned,  "Fire  Defense 
Deployment  Analysis",  was  initially 
developed  by  the  Rand  Corporation  in 
1968,  on  behalf  of  the  City  of  New  York. 
The  Department  of  Housing  &  Urban 
Development  (HUD)  funded  and 
continued  research  on  this  methodology 
through  the  mid-1970's  before 
discontinuing  it.  The  current 
methodology  has  not  been  researched  or 
updated  since  the  mid-1970's,  and  is 


now  over  twenty-five  years  old. 
Therefore,  FEMA,  acting  through  the 
USFA,  asks  for  help  to  conduct  research 
and  development  on  an  updated/current 
methodology. 

Qualifications:  Interested  sources 
wishing  to  support  the  National 
Emergency  Training  Center  (NETC), 
U.S.  Fire  Administration  (USFA). 
should  be  an  "Institution  of  Higher 
Learning"  (IHL)  with  the  ability  and 
knowledge  resource  base  to  conduct  the 
review  of  the  validity  of  public  fire 
defense  deployment  methodologies  that 
are  currently  referred  to  when 
identifying  average  public  fire  defense 
apparatus  speed,  point-to-point  time/ 
distance  and  unit  availability  models. 
Interested  sources  should  have 
extensive  experience  and  demonstrated 
abilities  to  conduct  detailed  analytical 
public  policy  research  efforts,  and 
should  have  a  professional  staff  with  a 
wide  variety  of  qualifications  and 
demonstrated  understanding  and 
knowledge  of  the  specified  subject  area. 
Specific  qualifications  include: 

(1)  Advanced  degrees  that  include  a 
wide  variety  of  related  fields  such  as: 
fire  protection  engineering,  public 
policy  or  public  administration,  urban 
studies  or  urban  planning  and 
operations  research; 

(2)  Knowledge  and  authority  of  fire 
defense  deployment  analysis  models 
demonstrated  through  a  variety  of 
combined  venues  such  as:  published 
studies  and  reports,  lectures,  instruction 
at  the  university  level  and  consultation, 
particularly  as  to  the  characteristics  of 
local  land-use  patterns  and  other 
features  of  the  physical  environment  as 
well  as  vehicular  traffic  densities  and 
pertinent  cultural  or  demographic  issues 
that  may  impact  public  fire  defenses; 

(3)  Knowledge  and  authority  in 
operations  research  demonstrated 
through  a  variety  of  documented  venues 
such  as  published  studies  and  reports, 
lectures,  instruction  at  the  university 
level  and  consultation; 

(4)  Experience  in  the  development 
and  implementation  of  long-range  fire 
defense  planning  and  fire  station 
location  models. 

Dated:  February  29,  2000. 
Carrye  B.  Brown. 
U.S.  Fire  Administrator. 
[FR  Doc.  00-5402  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Technical  Mapping 
Advisory  Council 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  §  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  1,  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  meeting  will  be  held: 

Name:  Technical  Map>ping  Advisory 
Council. 

Date  of  Meeting:  March  13-14,  2000. 

Place:  National  Geodetic  Survey.  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3282. 

Times:  8:00  a.m.  to  5:00  p.m.,  both 
days. 

Proposed  Agenda 

1.  Call  to  Order  and  Announcements. 

2.  Action  on  Minutes  of  Previous 
Meetings. 

3.  Map  Modernization  Updates: 

(a)  Funding  Issues. 

(b)  Map  Service  Center. 

(c)  Coastal  and  Riverine  Erosion 
Study. 

(d)  Improving  the  Scoping  Process. 

4.  Council  Plans  for  Year  2000. 

5.  Council  Discussion  of  Unmapped 
Areas. 

6.  Presentations  by  NGS: 

(a)  Recent  MGS  Experience  with  3-D 
Mapping. 

(b)  Use  of  GPS  to  Establish  Base  Flood 
Elevations. 

(c)  Topo/Bathy  Project. 

7.  New  Business. 

8.  Adjournment. 

Status:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  421,  Washington,  DC 
20472,  telephone  (202) 646-2756  or  by 
facsimile  at  (202)  646-^596. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first-served  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  Ms.  Sally  P. 
Magee,  Federal  Emergency  Management 
Agency,  500  C  Street  SW.^  room  442, 
Washington,  DC  20472.  telephone  (202) 
646-8242  or  by  facsimile  at  (202)  646- 
4596  on  or  before  March  6.  2000. 
Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  upon 
request  30  days  after  they  have  been 
approved  by  the  next  Technical 
Mapping  Advisory  Council  meeting. 
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DatecJ:  March  1.2(100 
Michael  J.  Armstron ;, 

Associate  Director  fo  ■ 
[FR  Doc.  00-5453  Fi  ed 

BILUNC  CODE  671S-04-f 


Mitigation. 

3-6-00;  8:45  am) 


FEDERAL  EMEROENCY 
MANAGEMErfT  AGENCY 

[FEMA-1314-OR] 

Louisiana;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 


Emerge 


AGENCY:  Federal 
Management  Agency 
ACTION:  Notice 


ency 
(FEMA). 


amends  the  notice 
for  the  State  of 
•1314-DR).  dated 
and  related 


summary:  This  notice 
of  a  major  disaster 
Louisiana,  (FEMA- 
February  15.  2000, 
determinations. 

EFFECTIVE  DATE:  February  28,  2000. 
FOR  FURTHER  INFOR  4AT10N  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agen oy,  Washington,  DC 
20472,  (202)  646-3f772. 
SUPPLEMENTARY  INRDRMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  is  hereb]  amended  to  include 
the  following  areas  among  those  areas 
determined  to  havt  been  adversely 
affected  by  the  cata  strophe  declared  a 
major  disaster  by  tie  President  in  his 
declaration  of  Febr  jary  15,  2000: 
Richland  Parish  foi  Public  Assistance. 


Irdi 


(The  following  Catak  g 
Assistance  Numbers 
for  reporting  and  dra 
Community  Disaster 
Brown  Fund  Program ; 
Counseling;  83.540, 
Program;  83.541.  Dis^ter 
Assistance  (DUA);  83 
Assistance;  83.543, 
Grant  (IFG)  Program: 
Assistance  Grants;  83 
Program;  83.548,  Hazjird 
Program) 

Patricia  K.  Stahlschi^idt 

Division  Director,  Infi 
Resp>onse  and  flecoveK' 

(FR  Dor.  00-5404  Fill 

BHJJNG  CODE  671S-02-P 


of  Federal  Domestic 
CFDA)  are  to  be  used 
nng  funds:  83.537, 
x)ans;  83.538,  Cora 
83.539,  Crisis 
Disaster  Legal  Services 
Unemployment 
542,  Fire  Suppression 
"  vidual  and  Family 
$3,544,  Public 
545.  Disaster  Housing 
"  Mitigation  Grant 


tructure  Division, 
Directorate. 

id  3-6-00;  8:45  am] 


FEDERAL  MARITI|IE  COIMIMISSION 
[Docket  No.  00-04] 

Al  Kogan  d/h/a  Gaiaway  International 
V.  World  Express  ^hipping, 
Transportation  and  Forwarding 
Services,  Inc.  D/B/A  W.E.S.T. 
Forwarding  Services  (FMC  Lie.  #3118- 
R);  Notice  of  Filing  of  Complaint  and 
Assignment 


Notice  is  given  tl  at 
filed  by  Al  Kogan  q/b/a 


a  complaint  was 
Galaway 


International  ("Complainant"),  against 
World  Express  Shipping,  Transportation 
and  Forwarding  Services,  Inc.  d/b/a 
W.E.S.T.  Forwarding  Services  (FMC  Lie. 
#3118-R)  ("Respondent").  Complainant 
alleges  that  Respondent,  engaged  in  the 
freight  forwarding  and  shipping 
business  as  both  an  ocean  freight 
forwarder  and  a  non-vessel  operating 
carrier,  violated  sections  10(b)(1), 
10(b)(5),  10(b)(6)(E),  10(b)(12)  and 
10(d)(1)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  §§  1709(b)(1),  1709(b)(5). 
1709(b)(6)(E),  1709{b)(12)  and 
1709(d)(1),  ("1984  Act")  in  connection 
with  a  shipment  of  a  container  of  auto 
parts  from  Chicago,  Illinois,  to  Moscow, 
Russia.  Complainant  alleges  that  these 
violations  were  caused  by  Respondent 
failing  to  follow  Complainant's 
instructions  to  route  the  container 
through  Kotka,  Finland,  thereby  forcing 
Complainant  to  pay  more  than  the 
original  amount  quoted  by  Respondent; 
by  discriminating  against  Complainemt 
in  delaying  the  shipment  to  Kotka, 
causing  Complainant  to  lose  his 
customer  and  in  refusing  to  release  the 
container  in  Kotka,  causing 
Complainant  to  incur  demmurrage 
charges  and  damages  and  costs  related 
to  the  eventual  delivery  of  the  goods; 
subjecting  Complainant  to  unfair  and 
discriminatory  practices  in  connection 
with  the  adjustment  and  settlement  of 
the  claims  involved  with  the  container; 
subjecting  Complainant  to  an 
uiueasonable  refusal  to  deal  and  undue 
and  unreasonable  prejudice  by  holding 
the  container  hostage  in  Kotka;  and  by 
improperly  billing  Complainant  and 
refusing  to  cooperate  with  Complainant 
and  thereby  failing  to  establish,  observe, 
and  enforce  just  and  reasonable 
practices  relating  to  or  connected  with 
receiving,  handling,  storing  or  delivery 
property. 

Additionally,  Complainant  alleges 
that  Respondent  violated  the  following 
Commission  rules  imder  46  CFR  Part 
510  (1998):  §§  510.21{f){1998).  by 
placing  false  information  on  the 
involved  shipping  dociunents; 
510.22(b)(1998),  by  withholding 
information  concerning  the  shipment; 
510.22(c)(1998).  by  failing  to  exercise 
due  diligence  concerning  the  shipment; 
510.22(d)(1998),  by  preparing  erroneous 
documents  in  coimection  writh  the 
shipment;  510.22(g){1998),  by  failing  to 
substantiate  its  invoice  charges  or  to 
provide  true  copies  of  its  underlying 
documents  for  its  invoices  when 
requested  by  the  Complainant; 
510.22(j)(1998),  by  failing  to  account  for 
the  overpayments,  adjustments  of 
charges,  reductions  in  rates,  insurance 
refunds  and  other  sums  due 
Complainant;  510.23(a)(1998),  by  failing 


to  fully  disclose  Complainant's  identity 
in  Respondent's  dealings  with  euiother 
carrier;  510.23(f)(1998),  by  causing 
duplicative  compensation  for  services; 
and  510.23(h),  by  receiving 
compensation  in  connection  with  a 
shipment  in  which  it  has  a  beneficial 
interest. 

Complainant  requests  that  the 
Commission  order  Respondent  to  cease 
and  desist  from  the  aforesaid  violations 
of  the  Act;  to  establish  and  put  into 
force  such  practices  as  the  Commission 
determines  to  be  lawful  and  reasonable; 
to  pay  Complainant  reparations  in  the 
sum  of  $250,000  with  interest  and 
attorney's  fees  and  costs  or  such  other 
simi  as  the  Commission  may  determine 
to  be  proper  as  an  award  of  reparation. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  ceinnot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
deposition,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  road. 
Pxirsuant  to  the  further  terms  of  46  CFR 
502.61,  the  initid  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  March  2,  2001,  and  the 
final  decision  of  the  Conmiission  shall 
be  issued  by  July  2,  2001. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-5406  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
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§  225.41  of  the  Board's  Regulation  Y  {12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
21,2000. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Heimepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Dennis  A.  Lind,  Eden  Prairie, 
Minnesota,  individually  and  as  trustee 
for  four  trusts;  to  acquire  additional 
voting  shares  of  Parkers  Prairie 
Bancshares,  Inc.,  Parkers  Prairie, 
Minnesota,, and  thereby  indirectly 
acquire  additional  voting  shares  of 
Midwest  Bank,  NA,  Parkers  Prairie, 
Minnesota,  and  Midwest  Bank,  Detroit 
Lakes,  Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  1,2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-5462  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
■Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  apphcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 


proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  31. 
2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  First  Sterling  Banks,  Inc., 
Kennesaw,  Georgia;  to  merge  with  Main 
Street  Banks,  Incorporated,  Covington, 
Georgia,  and  thereby  indirectly  acquire 
Main  Street  Bank,  Covington,  Georgia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Home  Bancshares,  Inc.,  Conway, 
Arkansas,  and  its  subsidiary.  North 
Little  Rock  Bancshares,  Inc.,  Conway, 
Arkansas;  to  acquire  100  percent  of  the 
voting  shares  of  First  Western  Bank  and 
Trust  Company,  Rogers,  Arkansas. 
North  Little  Rock  Bancshares,  Inc.,  also 
has  applied  to  become  a  bank  holding 
company. 

C.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Oswego  Community  Bank 
Employee  Stock  Ownership  Plan, 
Oswego,  Illinois;  to  become  a  bank 
holding  company  by  retaining  shares 
and  acquiring  up  to  30  percent  of  the 
voting  shares  of  Oswego  Bancshares, 
Inc.,  Oswego,  Illinois,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Oswego  Commimity  Bank, 
Oswego,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  1,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-5463  Filed  3-6-00;  8:45  am) 

BILUNG  CODE  621(MI1-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


piu'suant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wv^rw. ffiec.gov/nic/. 

Unless  othervdse  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  31, 
2000. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Advantage  Bankshares,  Inc.,  Village 
of  North  Palm  Beach,  Florida;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Advantage  Bank  (in  organization). 
Village  of  North  Palm  Beach,  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAime  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Miimesota 
55480-0291: 

1.  Klein  Financial,  Inc.,  Chaska, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Preferred  Bancshares, 
Inc.,  Big  Lake,  Miimesota,  and  thereby 
indirecSy  acquire  Preferred  Bank,  Big 
Lake,  Minnesota. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Preferred  Lenders,  LLC,  Big  Lake, 
Minnesota,  and  thereby  engage  in 
mortgage  banking  activities,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y. 
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Board  of  Governor 
System.  March  2,  20d0 
Robert  deV.  Frierson 

Associate  Secretary  o  'th 
(FR  Doc.  00-5499  Fil  id 

BKJJNO  CODE  621(M)1-P 


of  the  Federal  Reserve 


e  Board. 
3-6-00;  8:45  am) 


FEDERAL  RESER'  fE  SYSTEM. 
Sunshine  Act  Mee  Ing 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Ff  deral  Reserve 

System. 

TIME  AND  DATE:  11:()0  a.m.,  Friday, 

March  10.  2000. 

PLACE:  Marriner  S. jEccles  Federal 

Reserve  Board  Buil  ding,  C  Street 

entrance  between  i  0th  and  21st  Streets, 

N.W.,  Washington,|D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Summary 

Agenda:  Because  o '  their  routine  nature, 

no  discussion  of  th  b  following  items  is 


anticipated.  These 


matters  will  be  voted 


on  without  discussion  unless  a  member 
of  the  Board  reqUeits  that  an  item  be 
moved  to  the  discission  agenda. 

1.  Proposed  amendments  to 
Regulation  Y  {BanM  Holding  Companies 
and  Change  in  Bank  Control)  to 
implement  the  provisions  of  the 
Gramm-Leach-Blilly  Act  relating  to 
financial  activities  permissible  for 
financial  holding  cbmpanies  and 
procedures  for  fina  acial  holding 
companies  to  enga;  ;e  in  those  activities. 

2.  Proposed  ame  idments  to 


Regulation  Y  {Banl 


and  Change  in  Ban  t  Control)  concerning 
application  of  sect)  on  20  operating 
standards  to  financ  ial  holding 
companies. 

3.  Any  items  carried  forward  from  a 
previously  announ  ced  meeting. 

Discussion  Agenda:  None.  No 
Discussion  Items  a  •e  Scheduled  for  This 
Meeting. 

Note:  This  meeting 
benefit  of  those  unab 
will  then  be  avaiiabl« 


Board's  Freedom  of  1  iformation  Office,  and 


copies  can  be  orderec 


calling  202-452-368'  [  or  by  writing  to: 
Freedom  of  Informati  Dn  Office,  Board  of 
Governors  of  the  Fed  sral  Reserve  System, 
Washington.  D.C.  201  51. 


INFORMATION: 


CONTACT  PERSON 

Lynn  S.  Fox,  Assistant 
202^52-3204. 
SUPPLEMENTARY 
call  202-452-3206 
announcement  of 
may  contact  the  Bcjard 
http://www.fed( 
electronic  announcement 
also  includes  proci  tdural 
information  about 


Holding  Companies 


will  be  recorded  for  the 
e  to  attend.  Cassettes 
for  listening  in  the 


for  $6  per  cassette  by 


FOR 


MORE  INFORMATION: 

to  the  Board; 


You  may 
for  a  recorded 
t^is  meeting;  or  you 
s  Web  site  at 
jrve.gov  for  an 
(The  Web  site 
and  other 
the  open  meeting.) 


Dated:  March  3,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-5605  Filed  3-3-00;  1:32  pm] 

BILUNG  CODE  6210-01-P 

FEDERAL  RESERVE  SYSTEM. 

Sunstiine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  Approximately  11:10 

a.m.,  Friday,  March  10,  2000,  following 

a  recess  at  the  conclusion  of  the  open 

meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persoimel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  armounced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  aimouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  March  3,  2000 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-5606  Filed  3-3-00;  1:32  pm] 

BILU^4G  CODE  6210-01-P 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Public  Printer;  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  (DLC)  will  meet  on 
Sunday,  April  9,  2000,  through 
Wednesday,  April  12,  2000,  in  Newport, 
Rhode  Island.  The  sessions  will  take 
place  from  8  p.m.  until  10  p.m.  on 
Sunday,  8:30  a.m.  until  5  p.m.  on 
Monday  and  Tuesday  and  from  8:30 
a.m.  until  3:30  p.m.  on  Wednesday.  The 


meeting  will  be  held  at  the  Doubletree 
Islander  Hotel,  Goat  Island,  Newport, 
Rhode  Island.  The  purpose  of  this 
meeting  is  to  discuss  the  Federal 
Depository  Library  Program.  All 
sessions  are  open  to  the  public. 

A  limited  number  of  hotel  rooms  have 
been  reserved  at  the  Doubletree  Islander 
Hotel  for  anyone  needing  hotel 
accommodations.  Telephone  the  hotel 
directly  at  (401)  849-2600.  Please 
specify  the  U.S.  Government  Printing 
Office  when  you  contact  the  hotel. 
Room  cost  per  night  is  $86.24,  single/ 
double  through  March  18,  2000. 

Michael  F.  DiMario, 

Public  Printer 

[FR  Doc.  00-5434  Filed  3-6-00;  8:45  am] 

BILLING  CODE  1520-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention:  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the 
Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention,  of  the  Department  of  Health 
and  Himian  Services,  has  been  renewed 
for  a  2-year  period  beginning  February 
1,  2000,  through  February  1,  2002. 

For  further  information,  contact  Kathy 
Cahill,  Executive  Secretary,  Advisory 
Committee  to  the  Director,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE,  m/s  D-23,  Atlanta, 
Georgia  30333.  Telephone  404/639- 
7060,  fax  404/639-7171,  e-mail 
kacl@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  1,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  00-5455  Filed  3-6-00;  8:45  am) 
BILLING  CODE  4163-1»-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control:  Family  and 
Intimate  Violence  Prevention 
Sut>commlttee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  ACIPC  Family  and  Intimate 
Violence  Prevention  Subcommittee  (FIVP). 

Time  and  Date:  12:30  p.m.-5  p.m.,  March 
21,2000. 

Place:  Radisson  Hotel  Atlanta-Northlake. 
4156  LaVista  Road,  Atlanta,  Georgia  30084. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  To  provide  and  make 
recommendations  to  ACIPC  and  the  Director, 
National  Center  for  Injury  Prevention  and 
Control,  regarding  feasible  goals  for 
prevention  and  control  of  family  and 
intimate  violence  and  sexual  assault.  The 
Subcommittee  will  make  recommendations 
regarding  policies,  strategies,  objectives  and 
priorities. 

Matters  To  Be  Discussed:  The 
Subcommittee  will  review,  discuss,  and 
approve  the  Family  and  Intimate  Violence 
Prevention  Team's  (FIVPT)  FY  2001  budget 
priorities  and  the  Team's  proposed  FY  2002 
budget  priorities. 

Agenda  items  are  subject  to  chsmge  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Ileana  Arias,  Ph.D.,  Team  Leader.  FIVPT, 
Division  of  Violence  Prevention,  NCIPC, 
CDC,  4770  Buford  Highway,  NE.  M/S  K60, 
Atlanta,  Georgia  30341-3724,  telephone  770/ 
488-4410. 

The  Director.  Management  Analysis  and 
Ser\'ices  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  1,2000. 
Carolyn  I.  Russell, 

Management  Analysis  and  Sen'ices  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  00-5454  Filed  3-6-00;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  00rM)726] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  General  Licensing 
Provisions:  Changes  to  an  Approved 
Application,  Labeling,  and  Revocation 
and  Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
infonnation  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  requirement 
relating  to  the  general  licensing 
provisions  regarding  changes  to  an 
approved  application,  labeling,  and 
revocation  and  suspension. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  8, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827^659. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 


agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

General  Licensing  Provisions:  Changes 
to  an  Approved  Application,  Labeling, 
and  Revocation  and  Suspension  (OMB 
Control  Number  0910-0315) — Extension 

Under  Section  351  of  the  Pubhc 
Health  Services  Act  (PHS  Act)  (42 
U.S.C.  262),  manufactimjrs  of  biological 
products  must  submit  a  license 
application  for  FDA  review  and 
approval  prior  to  marketing  a  biological 
product  in  interstate  commerce. 
Licenses  may  be  issued  only  upon 
showing  that  the  establishment  and  the 
products  for  which  a  license  is  desired 
meets  standards  prescribed  in 
regulationsulesigned  to  insure  the 
continued  safety,  purity,  and  potency  of 
such  products.  All  such  licenses  are 
issued,  suspended,  and  revoked  as 
prescribed  by  regulations. 

In  part  601  (21  CFR  part  601), 
§  601.2(a)  requires  a  manufacturer  of  a 
biological  product  to  submit  an 
application  with  accompanying 
information,  including  labeling 
information,  to  FDA  for  approval  to 
market  a  product  in  interstate 
commerce.  Section  601.12(b),  (c),  and 
(d)  requires  applicants  to  follow  specific 
procedures  in  informing  FDA  of  each 
change,  established  in  an  approved 
license  application,  in  the  product, 
production  process,  quality  controls, 
equipment,  facilities,  or  responsible 
personnel  depending  on  the  potential 
for  the  change  to  have  a  substantial, 
moderate,  minimal  or  no  adverse  effect 
on  the  safety  or  effectiveness  of  the 
product.  Section  601.12(e)  requires 
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applicants  to  subi  nit  a  protocol,  or 
change  to  a  proto(  :ol,  as  a  supplement 
requiring  FDA  ap  jroval  prior  to 
distributing  the  p  oduct.  Section 
601.12(f)(1).  (f)(2)  and  (f)(3)  requires 
applicants  to  folk  w  specific  procedures 
in  reporting  label  ng  changes  to  FDA. 
Section  601.12(f)(1)  requires  advertising 
and  promotional  abeling  and  any 
changes  to  be  repi  trted  to  FDA.  Section 
601.45  requires  ajiplicants  to  submit  to 
the  agency  for  coi  sideration,  during  the 
preapproval  revieiv  period,  copies  of  all 
promotional  materials,  including 
promotional  label  ing  as  well  as 
advertisements.  Ii.  addition  to  §§601.2 
and  601.12,  there  are  other  regulations 
that  relate  to  certa  in  information 
submitted  in  a  lie  snse  application  or 
supplement  as  fol  ows:  Part  640  (21  CFR 
part  640),  specific  illy  §§  640.6.  640.17, 
640.21(c),  640.22(:).  640.25(c). 
640.56(c),  640.64(:),  640.74(a),  and 
(b)(2);  21  CFR  66C. 51  (a)(4)  and 
680.l(b)(2)(iii)  and  (c).  The  burden 
associated  with  ti  e  information 
collection  require  nents  in  these 
regulations  is  incl  tided  in  the  burden 
estimate  for  §601  2,  reported  under 
0MB  Control  No.  D910-0427,  and 
§601.12  in  table  1  of  this  document. 
Sections  600. 15{b  and  610.53(d)  require 
the  submission  of  a  request  for  an 
exemption  or  moc  ification  regarding  the 
temperature  requi  rements  during 
shipment  and  froi  i  dating  periods, 
respectively,  for  c  srtain  biological 
products.  Section  B01.25fb)  requests 
interested  persons  to  submit,  for  review 
and  evaluation  by  an  advisory  review 
panel,  published  <nd  unpublished  data 
and  information  p  Brtinent  to  a 
designated  categoiy  of  biological 
products  that  hav(  t  been  licensed  prior 
to  July  1.  1972.  Section  601.26(f) 
requests  that  licer  sees  submit  to  FDA  a 
written  statement  intended  to  show  that 
studies  adequate  i  nd  appropriate  to 
resolve  questions  "aised  about  a 
biological  product  have  been 
undertaken  for  a  product  if  designated 
as  requiring  furth(  r  study  under  the 
reclassification  pr  jcedures.  Section 
601.5(a)  requires  i  licensee  to  give 
notice  of  its  inteni  ion  to  discontinue 
manufacture  of  a  j  iroduct  or  all 


products.  Section 
Hcensee  to  notify 
distributors  upon 


B01.6(a)  requires  the 
lelling  agents  and 
suspension  of  its 


license,  and  provi  ie  FDA  with  records 
of  such  notificatio  n. 


Form  FDA  2567 
manufacturers  of 
products  to  submi  t 
circulars,  package 
labels,  etc.)  and 
FDA  review  and 
information  is 


is  used  by 
censed  biological 
labeling  (e.g., 
labels,  container 
la  jeling  changes  for 
a  jproval.  The  labeling 
sub  tnitted  with  the  form 


for  license  applications,  supplements,  or 
as  part  of  an  annual  report.  Form  FDA 
2567  is  also  used  for  the  transmission  of 
advertisements  and  promotional 
labeling.  Form  FDA  2567  serves  as  an 
easy  guide  to  assiue  that  the 
manufacturer  has  provided  the 
information  required  for  expeditious 
handling  of  their  labeling  by  the  Center 
for  Biologies  Evaluation  and  Research 
(CBER).  For  advertisements  and 
promotional  labeling,  manufacturers  of 
licensed  biological  products  may  submit 
to  CBER  either  Form  FDA  2567  or  2253. 
Form  FDA  2253  was  previously  used 
only  by  drug  manufacturers  regulated  by 
the  Center  for  Drugs  Evaluation  and 
Research.  In  August  of  1998,  FDA 
revised  and  harmonized  Form  FDA 
2253  to  enable  the  form  to  be  used  to 
transmit  specimens  of  promotional 
labeling  and  advertisements  for 
biological  products  as  well  as  for 
prescription  drugs  and  antibiotics.  The 
revised,  harmonized  form  updates  the 
information  about  the  types  of 
promotional  materials  and  the  codes 
that  are  used  to  clarify  the  type  of 
advertisement  or  labeling  submitted; 
clarifies  the  intended  audience  for  the 
advertisements  or  promotional  labeling 
(e.g.,  consumers,  professionals,  news 
services);  and  helps  ensure  that  the 
submission  is  complete. 

The  number  of  respondents  is  based 
on  the  estimated  annual  number  of 
manufacturers  that  submitted  the 
required  information  to  FDA.  There  are 
an  estimated  350  licensed  biologies 
manufacturers.  However,  not  ail 
manufacturers  will  have  any 
submissions  in  a  given  year  and  some 
may  have  multiple  submissions.  The 
total  annual  responses  is  based  on  the 
estimated  number  of  submissions  (i.e., 
license  applications,  labeling  cind  other 
supplements,  protocols,  advertising  and 
promotional  labeling,  notifications) 
received  annually  by  FDA.  The  rate  of 
submissions  are  not  expected  to  change 
significantly  in  the  next  few  years.  The 
hours  per  response  are  based  on  past 
FDA  experience  with  the  various 
submissions  or  notifications.  Additional 
information  regarding  these  estimates  is 
provided  below  as  necessary. 

Under  §601. 2(a),  the  total  annual 
responses  is  based  on  the  numbers  of 
applications  submitted  to  FDA  for 
approval  to  market  a  biological  product. 
The  estimated  burden  hours  include  the 
time  required  to  fill  out  the  form  and 
collate  the  documentation.  The 
estimated  burden  hours  to  prepare  the 
labeling  information  submitted  with  a 
license  application  are  included  in  the 
burden  hours  to  submit  a  license 
application  which  are  reported  under 
OMB  Control  No.  0910-0427. 


Under  §  601.12(f)(1).  (f)(2),  and  (f)(3), 
the  estimated  burden  horn's  include  the 
time  to  prepare  the  supplement,  fill  out 
the  form,  and  collate  the 
documentation. 

Under  §§  601.12(f)(4)  and  601.45, 
manufacturers  of  biological  products 
may  use  either  Form  FDA  2567  or  Form 
FDA  2253  to  submit  advertising  and 
promotional  labeling.  In  fiscal  year 
1999,  CBER  received  3,784  submissions 
of  advertising  and  promotional  labeling 
from  114  manufacturers.  FDA  estimates 
that  approximately  55  percent  of  those 
submissions  were  received  with  Form 
FDA  2567  resulting  in  an  estimated 
2,081  submissions  by  63  manufacturers. 
The  estimated  burden  hours  include  the 
time  to  prepare  the  submission,  fill  out 
the  form,  and  collate  the 
documentation.  The  burden  hours  for 
the  remaining  submissions  received 
using  Form  FDA  2253  are  reported 
under  OMB  Control  No.  0910-0376. 

Under  §§  601.12(b)  through  (d),  and 
601.12(e).  the  estimated  burden  hours 
include  the  time  to  prepare  the 
appropriate  supplement  or  protocol, 
respectively,  and  collate  the 
documentation. 

Under  §§  600.15(b)  (21  CFR  600.15(b)) 
and  610.53(d),  FDA  receives  very  few 
requests  for  an  exemption  or 
modification  to  the  requirements, 
therefore.  FDA  has  estimated  one 
respondent  per  year  in  table  1  of  this 
dociunent  to  account  for  the  rare 
instance  in  which  a  request  may  be 
made.  The  estimated  burden  hours 
include  the  time  to  prepare  the  request 
for  modification  or  exemption. 

Under  §601. 25(b)(3),  FDA  estimates 
no  burden  for  this  regulation  because  all 
requested  data  and  information  had 
been  submitted  by  1974.  Under 
§  601.26(f),  FDA  estimates  no  burden  for 
this  regulation  because  there  are  no 
products  designated  to  require  further 
study  and  none  are  predicted  in  the 
futxire.  However,  based  on  the  possible 
reclassification  of  a  product,  the 
labeling  for  the  product  may  need  to  be 
revised,  or  a  manufacturer,  on  its  own 
initiative,  may  believe  further  study  is 
necessary.  As  a  result,  any  changes  to 
product  labeling  would  be  reported 
under  §601.12.  The  information 
collection  requirements  for  §  601.12  are 
reported  under  OMB  control  number 
0910-0315. 

Under  §  601.5(a).  the  total  aimual 
responses  are  based  on  the  estimated 
annual  number  of  notifications  received 
by  FDA  to  discontinue  either  an 
establishment  and/or  product  license(s). 
The  estimated  burden  hours  include  the 
time  to  prepare  and  submit  a  letter  of 
discontinuance. 
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Under  §  601.6(a),  the  number  of 
respondents  (21)  is  based  on  FDA 
estimates  that  establishments  would 
need  to  notify  an  average  of  20  selling 
agents  and  distributors  of  such 
suspension  and  provide  FDA  with  the 


records  of  such  notification.  The 
number  of  respondents  is  based  on  the 
estimated  annual  number  of 
suspensions  by  FDA  of  an  establishment 
or  product  license(s).  The  estimated 
burden  hours  includes  the  time  to 


prepare  a  notification  letter  and  submit 
record  of  such  notification  to  FDA. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .— 

■Estimated  Annual  Reporting  Burden  ^ 

21  CFR  Section 

Form  FDA  No. 

No.  of 
respondents 

fro^^nii^Lr    ^     Total  annual 

Tc^n'ir'           responses 
response                    '^ 

Hours  per 
response 

Total  Hours 

601.2(a) 

2567and356h2 

17 

3.71 

63 

2 

126 

601.12(f)(1) 

2567 

12 

1 

12 

40 

480 

601.12(f)(2) 

2567 

10 

1 

10 

20 

200 

601.12(f)(3) 

2567 

70 

1.43 

100 

10 

1.000 

601.12(f)(4)  and  601.45 

2567 

63 

33.03 

2,081 

10 

20,810 

601.12(b)(1)  and  (b)(3) 

356  h2 

190 

4.75 

903 

80 

72,240 

601.12(c)(1)  and  (c)(3) 

356h2 

98 

2.60 

255 

50 

12,750 

601.12(c)(5) 

356h2 

34 

1.21 

41 

50 

2,050 

601.12(d)' 

356h2 

166 

1.37 

227 

10 

2,270 

601.12(e) 

356h2 

14 

1.43 

20 

20 

400 

600.15(b) 

356h2 

1 

1 

1 

8 

8 

610.53(d) 

356h2 

1 

1 

1 

8 

8 

601.25(b)(3) 

NA 

0 

0 

0 

0 

0 

601 .26(f) 

NA 

0 

0 

0 

0 

0 

601.5(a) 

NA 

33 

1 

33 

.33 

11 

601.6(a) 

NA 

2 

10.50 

21 

33 

7 

Total 

112,360 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 
2 The  burden  hours  for  the  use  of  Form  FDA  356h  are  reported  under  0MB  Control  No.  0910-0427. 


Dated:  February  29,  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 

Planning,  and  Legislation. 

(FR  Doc.  00-5416  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-0725] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  interstate  Shellfish 
Dealers  Certificate 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 


Form  3038,  "Interstate  Shellfish  Dealer's 

Certificate." 

DATES:  Submit  written  comments  on  the 

collection  of  information  by  May  8, 

2000. 

ADDRESSES:  Submit  wrritten  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A}  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 


proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biu-den  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Interstate  Shellfish  Dealers 
Certificate — (OMB  Control  Number 
0910-0021)— Extension 

Under  42  U.S.C.  243,  FDA  is  required 
to  cooperate  with  and  aid  State  and 
local  authorities  in  the  enforcement  of 
their  health  regulations  and  is 
authorized  to  assist  States  in  the 
prevention  and  suppression  of 
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communicable  di 
authority.  FDA 
regulatory  agenci^ 
nations,  and  the 
industry  in  the 
Sanitation  Progr 
a  voluntary, 
promote  the  safet] 
shellfish  by  provii  I 
classification  and 
growing  waters 
and  certification 
Each  participating 


ijeases.  Under  this 
pa  rticipates  with  State 

some  foreign 
molluscan  shellfish 
Najtional  Shellfish 

(NSSP).  The  NSSP  is 
cooperative  program  to 
of  molluscan 
ing  for  the 
patrol  of  shellfish 
an  d  for  the  inspection 
qf  shellfish  processors. 
State  and  foreign 


nation  monitors  its  molluscan  shellfish 
processors  and  issues  certificates  for 
those  that  meet  the  State  or  foreign 
shellfish  control  authority's  criteria. 
Each  participating  State  and  nation 
provides  a  certificate  of  its  certified 
shellfish  processors  to  FDA  on  Form 
FDA  3038,  "Interstate  Shellfish  Dealer's 
Certificate."  FDA  uses  this  information 
to  publish  the  "Interstate  Certified 
Shellfish  Shippers  List,"  a  monthly 
comprehensive  listing  of  all  molluscan 
shellfish  processors  certified  imder  the 


cooperative  program.  If  FDA  did  not 
collect  the  information  necessary  to 
compile  this  list,  participating  States 
would  not  be  able  to  identify  and  keep 
out  shellfish  processed  by  uncertified 
processors  in  other  States  and  foreign 
nations.  Consequently,  the  NSSP  would 
not  be  able  to  control  the  distribution  of 
uncertified  and  possibly  imsafe  shellfish 
in  interstate  commerce,  and  its 
effectiveness  would  be  nullified. 

FDA  estimates  the  biu"den  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden  ' 


Form  No. 


No.  of 
respondents 


Annual 

frequency  per 

response 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


FDA  3038 


35 


58 


2,036 


.10 


204 


There  are  no  cap  ital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


This  estimate  is 
of  certificates  recqived 

Dated:  February  2fe,  2000 
WilUam  K.  Hubbarc , 

Senior  Associate  Coi  n 
Planning,  and  Legisi  jt, 
[FR  Doc.  00-5469  Fi  ed 
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DEPARTMErfT  O^  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-2S63] 


Agency  Informatibn 
Activities; 
Approval;  Citizen 
10.30 


Collection 
Announcement  of  0MB 
Petition— 21  CFR 


AGENCY:  Food  anc 

HHS. 

action:  Notice. 


Fo(d 


summary:  The 
Administration 
that  a  collection  o 
"Citizen  Petition 
been  approved  by 
Management  and 
the  Papenvork 
FOR  FURTHER 
JonnaLynn  P 
Information 
(HFA-250),  Food 
Administration 
Rockviile,  MD 


20J5 


SUPPLEMENTARY 
Federal  Register 

(64  FR  69271).  th£ 
that  the  proposed 
had  been  submi 
and  clearance 
agency  may  not 


Drug  Administration, 


and  Drug 
(FpA)  is  annoimcing 
information  entitled 
21  CFR  10.30"  has 
the  Office  of 
Budget  (OMB)  under 
Re  luction  Actof  1995. 


INFOI IMATION 


CONTACT: 

Capfezzuto,  Office  of 
Resoi  rces  Management 
md  Drug 
5pOO  Fishers  Lane, 

7.  301-827^659. 
INFORMATION:  In  the 
December  10,  1999 
agency  announced 
information  collection 
to  OMB  for  review 
unaer  44  U.S.C.  3507.  An 
uct  or  sponsor,  and 


cf] 


tt(d 


c<  ndi 


a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0183.  The 
approval  expires  on  February  28,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  29,  2000. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
(FR  Doc.  00-5418  Filed  3-6-00;  8:45  am] 

BILLING  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-2875] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Blood  Establishment 
Registration  and  Product  Listing — 
Form  FDA  2830 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  a  collection  of  information  entitled 
"Blood  Establishment  Registration  and 
Product  Listing— Form  FDA  2830"  has 
been  approved  by  the  Office  of 
Management  emd  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 


Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockviile,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  20, 1999 
(64  FR  71144),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
nimiber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0052.  The 
approval  expires  on  February  28,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  29,  2000. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  00-5466  Filed  3-6-00;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOF-0812] 

Bayer  Co.;  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
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that  Bayer  Co.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  both  to  provide 
for  the  safe  use  of  dimethyl  dicarbonate 
(DMDC)  in  noncarbonated  juice 
beverages  containing  up  to  and 
including  100  percent  juice  and  to  also 
provide  for  a  more  descriptive  term,  in 
place  of  "inhibitor  of  yeast",  for  the  safe 
use  of  DMDC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  D.  Peiperl,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202^18-3077. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  0A4718)  has  been  filed  by 
Bayer  Co.,  c/o  McKerma  &  Cuneo  LLP, 
1900  K  St.,  NW.,  Washington,  DC 
20006-1108.  The  petition  proposes  to 
emiend  the  food  additive  regulations  in 
§  172.133  Dimethyl  dicarbonate  (21  CFR 
172.133)  both  to  provide  for  the  safe  use 
of  DMDC  in  noncarbonated  juice 
beverages  containing  up  to  and 
including  100  percent  juice  and  also  to 
provide  for  a  more  descriptive  term,  in 
place  of  "inhibitor  of  yeast",  for  the  safe 
use  of  DMDC. 

The  agency  has  determined  under  21 
CFR  25.32(k)  and  21  CFR  25.30(i)  that 
this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Dated:  February  22.  2000. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
[PR  Doc.  00-5468  Filed  3-6-00:  8:45  am] 
BILUNG  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.OOF-0813] 

Tritex  Co.,  inc.;  Fiiing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Tritex  Co.,  Inc..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 


the  safe  use  of  sodium  xylene  sulfonated 
as  a  component  of  paper  and 
paperboard  intended  to  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hepp,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3098. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  0B4719)  has  been  filed  by 
Tritex  Co.,  Inc.,  1001  Boul.  Industrie], 
Saint-Eustache  (Quebec),  CANADA  J7H 
6C3.  The  petition  proposes  to  amend  the 
food  additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  sodium  xylene  sulfonated  as  a 
component  of  paper  and  paperboard 
intended  to  contact  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  February  22,  2000. 

Alan  M.  Rulis, 

Director.  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 

[PR  Doc.  00-5419  Filed  3-6-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.OOrMMIS] 

Orthopedic  Devices;  Reclassification 
of  the  Knee  Joint  Patellofemorotibiai 
Metal/Polymer  Porous-Coated 
Uncemented  Prosthesis  and  the  Knee 
Joint  Femorotibiai  (Uni- 
compartmental) Metal/Polymer  Porous- 
Coated  Uncemented  Prosthesis 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice  of  panel 
recommendation. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  for 
public  comment  two  recommendations 
of  the  Orthopedic  and  Rehabilitation 
Devices  Panel  (the  Panel)  to  reclassif\' 
the  knee  joint  patellofemorotibiai  metal/ 
polymer  porous-coated  uncemented 
prosthesis  and  the  knee  joint 
femorotibiai  (uni-compartmental)  metal/ 
polymer  porous-coated  uncemented 


prosthesis  from  class  HI  into  class  II. 
The  Panel  made  these  recommendations 
after  reviewing  the  reclassification 
petition  submitted  by  the  Orthopedic 
Surgical  Manufacturers  Association 
(OSMA)  and  other  publicly  available 
information.  FDA  is  also  announcing  for 
public  comment  its  tentative  findings  on 
the  Panel's  recommendations.  After 
considering  any  public  comments  on 
the  Panel's  recommendations  and  FDA's 
tentative  findings,  FDA  will  approve  or 
deny  the  reclassification  petition  by 
order  in  the  form  of  a  letter  to  the 
petitioner.  FDA's  decision  on  the 
reclassification  petition  will  be 
announced  in  the  Federal  Register. 
DATES:  Submit  written  comments  by 
June  7,  2000. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  G.  Allen,  Center  for  Devices  and 
Radiological  Health  (HFZ-410),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-2036. 
SUPPLEMENTARY  INFORMATION: 

L  Regulatory  Authorities 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Public  Law  94-295),  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA)  (Public 
Law  101-629),  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  FDAMA)  (Public  Law  105- 
115),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28,  1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classif>'ing  the  device. 
FDA  has  classified  most 
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preamendments  de\  ices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976, 
generally  referred  tc  as  postamendments 
devices,  are  classifi(  d  automatically  by 
statute  (section  5131 0  of  the  act)  into 
class  III  without  anj  FDA  rulemaking 
process.  Those  devi  :es  remain  in  class 
III  and  require  prem  arket  approval, 
unless  and  until  the  device  is 
reclassified  into  clai  s  I  or  II  or  FDA 
issues  an  order  find  ng  the  device  to  be 
substantially  equiva  lent,  under  section 
513(i)  of  the  act,  to  i  predicate  device 
that  does  not  requir ;  premarket 
approval.  The  agenc  y  determines 
whether  new  device  s  are  substantially 
equivalent  to  previc  usly  offered  devices 
by  means  of  premar  tet  notification 
procedures  in  sectic  n  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  21  CFR  part  807 
of  the  regulations. 

A  preamendment  >  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  procedi  ires,  without 
submission  of  a  prei  narket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  und  er  section  515(b)  of 
the  act  (21  U.S.C.  3f  Oe(b))  requiring 
premarket  approval 

Reclassification  o "  classified 
postamendments  de  vices  is  governed  by 
section  513(f)(2)  of  ihe  act.  This  section 
provides  that  FDA  i  lay  initiate  the 
reclassification  of  a  device  classified 
into  class  III  under !  ection  513(f)(1)  of 
the  act,  or  the  manufacturer  or  importer 
of  a  device  may  peti  tion  the  Secretary  of 
Health  and  Human  services  (the 
Secretary)  for  the  is  luance  of  an  order 
classifying  the  devii  :e  in  class  I  or  class 
n.  FDA's  regulation  i  in  §  860.134  (21 
CFR  860.134)  set  foith  the  procedures 
for  the  filing  and  re'  ^iew  of  a  petition  for 
reclassification  of  si  ich  class  III  devices. 
In  order  to  change  t  le  classification  of 
the  device,  it  is  nec(  issary  that  the 
proposed  new  class  have  sufficient 
regulatory  controls  o  provide 
reasonable  assuranc  e  of  the  safety  and 
effectiveness  of  the  device  for  its 
intended  use. 

Under  section  5i:  l(f)(2)(B)(i)  of  the 
act,  the  Secretary  may,  for  good  cause 
shown,  refer  a  petit  on  to  a  device 
classification  panel  The  Panel  shall 
make  a  recommend  ition  to  the 
Secretary  respectinj ;  approval  or  denial 
of  the  petition.  Any  such 
reconunendation  shall  contain:  (1)  A 
summary  of  the  reai  ;ons  for  the 
recommendation,  (;  )  a  summary  of  data 
upon  which  the  rec  ammendation  is 
based,  and  (3)  an  ic  sntification  of  the 
risks  to  health  (if  ar  y)  presented  by  the 


device  with  respect 
petition  was  filed 


to  which  the 


n.  Regulatory  History  of  the  Devices 

The  knee  joint  patellofemorotibial 
metal/polymer  porous-coated 
uncemented  prosthesis  and  the  knee 
joint  femorotibial  (uni-compartmental) 
metal/polymer  porous-coated 
uncemented  prosthesis  intended  to  be 
implanted  to  replace  the  knee  joint  or 
part  of  the  knee  joint,  respectively,  are 
postamendments  devices  classified  into 
class  rn  under  section  513(f)(2)  of  the 
act.  Therefore,  the  devices  cannot  be 
placed  in  commercial  distribution  for 
implantation  to  replace  the  knee  joint  or 
part  of  the  knee  joint,  respectively, 
unless  they  are  reclassified  under 
section  513(f)(2),  or  subject  to  an 
approved  premarket  approval 
application  (PMA)  under  section  515  of 
the  act. 

This  action  is  taken  in  accordance 
with  section  513(f)(2)  of  the  act  and 
§  860.134,  based  on  information 
submitted  in  a  petition  for 
reclassification  by  the  OSMA  received 
on  July  28,  1997,  requesting 
reclassification  of  the  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  imcemented  prosthesis 
and  the  knee  joint  femorotibial  (uni- 
compartmental) metal/polymer  porous- 
coated  uncemented  prosthesis  from 
class  III  into  class  II  (Ref.  1).  Consistent 
with  the  act  and  the  regulation,  FDA 
referred  the  petition  to  the  Panel  for  its 
recommendation  on  the  requested 
changes  in  classification. 

m.  Device  Descriptions 

The  following  device  descriptions  are 
based  on  the  Panel's  recommendation 
and  the  agency's  review. 

A.  Knee  Joint  Patellofemorotibial  Metal/ 
polymer  Porous-Coated  Uncemented 
Prosthesis 

A  knee  joint  patellofemorotibial 
metal/polymer  porous-coated 
uncemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  a 
knee  joint.  The  device  limits  translation 
and  rotation  in  one  or  more  planes  via 
the  geometry  of  its  articulating  surfaces. 
It  has  no  linkage  across-the-joint.  This 
generic  type  of  device  includes 
prostheses  that  have  a  femoral 
component  made  of  a  cobalt-chromium- 
molybdenum  (Co-Cr-Mo)  alloy  or  a 
surface  hardened  titanium-aluminum- 
vanadium  (Ti-6A1-4V)  alloy,  a  tibial 
component  made  of  an  ultra-high 
molecular  weight  polyethylene 
(UHMWPe)  articulating  bearing  surface 
fixed  to  a  metal  base  made  of  Co-Cr-Mo 
or  Ti-6A1-4V  alloy,  and  a  patellar 
resurfacing  component  made  of  an 
UHMWPe  component  fixed  to  a  metal 
base  made  of  a  Co-Cr-Mo-  or  a  Ti-6Al- 


4V  alloy.  The  femoral  component,  tibial 
base,  and  patellar  base  have  a  substrate 
porous  coating  made  of,  in  the  case  of 
Co-Cr-Mo  components,  beads  of  the 
same  alloy  or  conmierciaily  pure 
titanium  powder;  and  in  the  case  of  Ti- 
6A1-4V  components,  beads  or  fibers  of 
commercially  pure  titaniimi  or  Ti-6A1- 
4V  alloy,  or  commercially  pure  titanium 
powder.  The  porous  coating  has  a 
volimie  porosity  between  30  to  70 
percent,  an  average  pore  size  between 
100  to  1,000  microns,  interconnecting 
porosity,  and  a  porous  coating  thickness 
of  600  to  1,500  microns.  This  generic 
type  of  device  is  designed  to  athieve 
biological  fixation  to  bone  without  the 
use  of  bone  cement.  This  device 
description  does  not  include  mobile 
bearing  knee  prostheses. 

B.  Knee  Joint  Femorotibial  (Uni- 
compartmental) Metal/polymer  Porous- 
Coated  Uncemented  Prosthesis 

A  knee  joint  femorotibial  (uni- 
compartmental) metal/polymer  porous- 
coated  uncemented  prothesis  is  a  device 
intended  to  be  implanted  to  replace  part 
of  a  knee  joint.  The  device  limits 
translation  and  rotation  in  one  or  more 
planes  via  the  geometry  of  its 
articulating  surface.  It  has  no  linkage 
across  the  joint.  This  generic  type  of 
device  includes  prostheses  that  have  a 
femoral  component  made  of  a  cobalt- 
chromium-molybdenum  (Co-Cr-Mo) 
alloy  or  a  surface  hardened  titanium- 
aluminum-vanadium  (Ti-6A1-4V)  alloy 
and  tibial  component  composed  of  an 
ultra-high  molecular  weight 
polyethylene  fixed  to  a  metal  base  made 
of  a  Co-Cr-Mo  or  a  surface  hardened  Ti- 
6A1-4V  alloy.  The  femoral  component 
and  tibial  base  have  a  substrate  porous 
coating  made  of,  in  the  case  of  Co-Cr-Mo 
components,  beads  of  the  same  alloy  or 
commercicdly  pure  titanium  powder, 
and  in  the  case  of  Ti-6Al-4V 
components,  beads  or  fibers  of 
commercially  pure  titanium  or  Ti-6Al- 
4V  alloy,  or  commercially  pure  titaniiun 
powder.  The  porous  coating  has  voliune 
porosity  between  30  to  70  percent,  an 
average  pore  size  between  100  to  1,000 
microns,  intercormecting  porosity,  and  a 
porous  coating  thickness  of  600  to  1,500 
microns.  This  generic  type  of  device  is 
designed  to  achieve  biological  fixation 
to  bone  without  the  use  of  bone  cement. 
This  device  description  does  not 
include  mobile  bearing  knee  prostheses. 

IV.  Recommendations  of  the  Panel 

At  a  public  meeting  on  January  12  and 
13, 1998,  the  Panel  recommended 
unanimously  that  the  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis 
and  recommended  (five  to  three)  that 
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the  knee  joint  femorotibial  (uni- 
compartmental) metal/polymer  porous- 
coated  uncemented  prosthesis  be 
reclassified  from  class  III  to  class  II  (Ref. 
2).  The  Panel  believed  that  class  II  with 
the  special  controls  (FDA  recognized 
consensus  standards  and  FDA  guidance 
documents  for  both  devices,  and 
postmarket  surveillance  for  only  the 
knee  joint  femorotibial  (uni- 
compartmental) metal /polymer  porous- 
coated  uncemented  prosthesis)  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  devices. 

V.  Risks  to  Health 

After  considering  the  information  in 
the  petition,  the  Panel's  deliberations, 
the  published  literature,  and  the 
Medical  Device  Reports,  FDA  has 
evaluated  the  risks  to  health  associated 
with  the  use  of  the  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis 
and  the  knee  joint  femorotibial  (uni- 
compartmental) metal/polymer  porous- 
coated  imcemented  prosthesis.  FDA 
now  believes  that  the  following  are  risks 
to  health  associated  with  use  of  the 
devices:  infection,  adverse  tissue 
reaction,  pain  and/or  loss  of  function, 
and  revision.  FDA  notes  that  these  risks 
to  health  are  also  associated  with  the 
use  of  the  cemented  versions  of  total 
and  partial  knee  joint  prostheses. 

A.  Infection 

Infection  is  a  potential  risk  to  health 
associated  with  all  surgical  procedures 
and  implanted  devices,  and  it  occurs 
equally  in  patients  implanted  with 
cemented  and  uncemented  knee  joint 
prostheses  (Ref.  1).  The  best  defenses 
against  infection  are  preventative 
measures,  including  selection  of 
patients  without  known  local  and/or 
systemic  infection,  administration  of 
perioperative  antibiotics,  implantation 
of  a  sterilized  device,  and  strict 
adherence  to  sterile  surgical  technique. 

B.  Adverse  Tissue  Reaction 

Adverse  tissue  reaction  is  a  potential 
risk  to  health  associated  with  all 
implanted  devices  (Ref.  1).  If  the 
materials  used  in  the  manufacture  of 
knee  prostheses  are  not  biocompatible, 
the  patient  could  have  an  adverse  tissue 
reaction.  Knee  prostheses  are  made  of 
implant  materials  with  an  established 
long  history  of  safe  use.  In  addition,  the 
biocompatibility  of  porous-coated 
implant  materials  has  been  shown  to  be 
comparable  to  those  of  the  "as  cast" 
noncoated  material. 

C.  Pain  and/or  Loss  of  Function 

Pain  and  loss  of  knee  function  can 
occur  with  any  knee  arthroplasty.  Some 


of  the  same  kinds  of  device-related 
complications  causing  pain  and/or  loss 
of  function  are  associated  with  the 
implantation  of  both  cemented  and 
uncemented  knee  prostheses.  These 
complications  include  early  loosening 
due  to  inappropriate  patient  and/or 
device  selection,  inappropriate  surgical 
technique  and/or  poor  bone  quality; 
some  forms  of  metal  and/or 
polyethylene  wear  which  may  cause 
osteolysis  (dissolution  of  bone);  and 
component  disassembly,  fracture,  and/ 
or  failure.  Dislocation  and  instability  of 
a  knee  prosthesis  may  be  due  to  either 
inappropriate  surgical  technique  and/or 
component  design  or  failure.  However, 
other  device-related  complications 
resulting  in  pain  and/or  loss  of  function 
are  directly  or  uniquely  related  to  the 
porous  coating(s)  of  uncemented  knee 
prosthesis  components.  These 
complications  include  incomplete  and/ 
or  slow  biological  ingrowth  of  the 
porous  coating,  resulting  in  pain  and 
dislocation/instability  of  the  joint,  and 
delamination  of  porous  coating  from  the 
prosthesis  components.  Also, 
inadequate  design  and/or  testing  of  the 
metal  backing  of  the  patellar  component 
of  uncemented  knee  prostheses  may 
cause  dislocation  and  instability,  which 
may  result  in  pain  and/or  loss  of 
function. 

D.  Revision 

The  incidence  of  revision  for 
uncemented  knee  prostheses  is 
comparable  to  the  revision  rates  of 
cemented  total  knee  arthroplasty  (Ref. 
1).  The  major  causes  for  revision  of 
uncemented  knee  prostheses  are  failure 
of  the  metal -backed  patellar  component 
or  incomplete  tibial  fixation. 

VI.  Summary  of  the  Reasons  for  the 
Recommendations 

After  considering  the  data  and 
information  contained  in  the  petition 
and  provided  by  FDA,  the  open 
discussions  during  the  Panel  meeting, 
and  the  Panel  members'  personal 
knowledge  of  and  clinical  experience 
with  the  devices,  the  Panel  gave  the 
following  reasons  in  support  of  its 
recommendations  to  reclassify  the  two 
generic  type  devices,  the  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis 
and  the  knee  joint  femorotibial  (luii- 
compartmental)  metal/polymer  porous- 
coated  uncemented  prosthesis  intended 
to  replace  a  knee  joint  or  part  of  a  knee 
joint,  respectively,  from  class  III  into 
class  n.  The  Panel  believed  that  both  of 
these  devices  should  be  reclassified  into 
class  n  because  special  controls,  in 
addition  to  general  controls,  provide 
reasonable  assurance  of  the  safety  and 


effectiveness  of  the  devices,  and  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance. 

Vn.  Summary  of  Data  Upon  Which  the 
Panel  Recommendations  Are  Based 

In  addition  to  the  potential  risks  to 
health  of  the  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis 
and  the  knee  joint  femorotibial  (uni- 
compartmental) metal/polymer  porous- 
coated  uncemented  prosthesis, 
described  in  Section  V.,  there  is 
reasonable  knowledge  of  the  benefits  of 
the  devices.  Both  cemented  and 
uncemented  knee  prostheses  provide  a  . 
decrease  in  pain  or  cessation  of  pain 
and  increased  mobility  and  function, 
post-operatively  resulting  in  an  overall 
improved  quality  of  patient  life.  Specific 
benefits  of  uncemented  knee  prostheses 
are  the  absence  of  risks  associated  with 
the  use  of  bone  cement  (e.g.,  embolism 
and  bone  cement  breakdown)  and  easier 
revision,  if  revision  should  become 
indicated  due  to  loosening. 

Vm.  Special  Controls 

FDA  believes  that  the  special  controls 
identified  below,  in  addition  to  general 
controls,  are  adequate  to  control  the 
identified  risks  to  health  described  for 
the  knee  joint  patellofemorotibial  metal/ 
polymer  porous-coated  uncemented 
prosthesis  and  the  knee  joint 
femorotibial  (uni-compartmental)  metal/ 
polymer  porous-coated  uncemented 
prosthesis.  FDA  agrees  with  the  Panel 
that  FDA  recognized  consensus 
standards  and  the  FDA  guidances  are 
appropriate  special  controls  to 
reasonably  assure  the  safety  and 
effectiveness  of  both  devices.  However, 
FDA  disagrees  with  the  Panel  that 
postmarket  surveillance  is  an 
appropriate  special  control  to 
reasonably  assure  the  safety  and 
effectiveness  of  the  knee  joint 
femorotibial  (uni-compartmental)  metal/ 
polymer  porous-coated  uncemented 
prosthesis 

In  their  deliberations,  the  panel  stated 
that  it  was  important  that  adverse 
device  outcomes  be  reported  to  FDA. 
The  panel  thought  that  adverse  device 
outcomes  should  be  tracked  through 
postmarket  surveillance.  FDA  agrees 
with  the  Panel  that  adverse  device 
outcomes  should  be  reported  to  FDA. 
However,  FDA  believes  that  another 
postmarket  mechanism  better  addresses 
the  Panel's  concern  that  adverse  device 
outcomes  should  be  reported  to  FDA. 
FDA  believes  that  the  existing 
mandatory  medical  device  reporting 
(MDR)  system  is  the  appropriate 
mechanism  to  report  such  adverse 
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A.  ASTM  Consensi  s  Standards 

1.  "ASTM  F  67-!  5,  Standard 
Specifications  for  I  fnalloyed  Titcinium 
for  Surgical  Implan  ts  Applications"; 

2.  "ASTM  F  75-<  18,  Standard 
Specification  for  Cast  Cobalt-28 
Chromium-6  Molybdenum  Alloy  for 
Surgical  Implant  A  jplications"; 

3.  "ASTM  F  136-  96,  Standard 
Specification  for  W  rought  Titanium-6 
Aiuminum-4  Vanai  lium  ELI  (Extra  Low 
Interstitial)  Alloy  (1 156401)  for  Surgical 
Implant  Application"; 


4.  "ASTM  F  648- 
Specification  for  U 


98.  Standard 
tra-High-Molecular- 


Weight  Polyethylei  .e  Powder  and 
Fabricated  Form  fo  ■  Surgical  Implants"; 

5.  "ASTM  F  104^  -95,  Standard  Test 
Method  for  Shear  1  esting  of  Porous 
Metal  Coatings"; 

6.  "ASTM  F  114i-95,  Standard  Test 
Method  for  Tensioi  i  Testing  of  Porous 
Metal  Coatings"; 

7.  "ASTM  F  116(1-91,  Standard  Test 
Method  for  Constat  it  Stress  Amplitude 


Fatigue  Testing  of  1 ' 
Metallic  Materials 
8.  "ASTMFl37t 


orous  Metal-Coated 
-98,  Standard 


Specification  for  C(  balt-28  Chromium-6 
Vanadium  Powder  "or  Coating  of 
Orthopedic  Implan  :s 

9.  "ASTM  F  158(^98,  Standard 
Specification  for  Ti  tanium  and 
Titanium-6%  Aluninum-4%  Vanadium 
Alloy  Powders  for  i  [boatings  of  Surgical 
Implants"; 


10.  "ASTM  F  16 


2-95,  Standard 


Specification  for  Resurfacing  Patellar 
Prosthesis";  and 

11.  "ASTM  F  18*0-97,  Standard  Test 
Method  for  Cyclic  ' atigue  Testing  of 
Metal  Tibial  Tray  C  omponents  of  Total 
Knee  Joint  Replace  nents. 

The  ASTM  stand  ards  define  material 


specifications  and 


1  esting  methods  for 


the  knee  joint  pateBofemorotibial  metal/ 
polymer  porous-co  ited  uncemented 


prosthesis  and  the 


jiee  jomt 


femorotibial  (uni-ci  )mpartment)  metal/ 
polymer  porous-co  ited  uncemented 
prosthesis.  Adhere  ice  to  these 
standards  and  com  )arison  of  the  results 
from  these  standar(  test  methods  can 


control  the  risks  to 


tissue  reaction,  pai  i  and/or  loss  of 


health  of  adverse 


function,  and  revision,  by  having  the 
manufactiirer  use  surgical  implant 
quality  materials  and  assuring  that  the 
device  has  acceptable  performance 
through  mechanical  testing. 

ASTM  standards  may  be  obtained 
ft-om  ASTM  Customer  Services,  100  Barr 
Harbor  Dr.,  West  Conshohocken,  PA 
19428,  telephone  610-832-9585.  ASTM 
has  a  site  on  the  Internet  at  the  address 
http://www.astm.org. 

B.  Guidance  Documents 

1.  "Guidance  for  the  Preparation  of 
Premarket  Notifications  (510(k)s)  for 
Cemented,  Semi-Constrained  Total  Knee 
Prostheses."  (Facts-on-Demand  #830); 

2.  "Guidance  Document  for  Testing 
Orthopedic  Implants  with  Modified 
Metallic  Sm-faces  Apposing  Bone  or 
Bone  Cement."  (Facts-on-Demand 
#827); 

3.  "Guidance  Document  for  Testing 
Non-articulating,  Mechanically  Locked' 
Modular  Implant  Components."  (Facts- 
on-Demand  #916);  and 

4.  "Preparation  of  Premarket 
Notification  (510(k))  Applications  for 
Orthopedic  Devices."  (Facts-on-Demand 
#832). 

The  FDA  guidance  documents 
provide  guidance  on  how  to  meet 
general  orthopedic  device  premarket 
notification  (510(k))  requirements, 
including  biocompatibility  testing, 
sterility  testing,  mechanical 
performance  testing,  and  physician  and 
patient  labeling  for  the  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis 
and  the  knee  joint  femorotibial  (uni- 
compartmental) metal/polymer  porous- 
coated  uncemented  prosthesis.  Use  of 
the  pre-clinical  section  of  the  FDA 
guidance  documents  can  control  the 
risks  to  health  of  adverse  tissue  reaction, 
infection,  pain  and/or  loss  of  function, 
and  revision  by  having  manufacturers 
use  sm^ical  quality  implant  materials, 
adequately  test  and  sterilize  their 
devices,  and  provide  adequate 
directions  for  use  and  patient 
information. 

To  receive  a  guidance  via  fax 
machine,  telephone  CDRH's  Facts-on- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt, 
press  1  to  access  DSMA  Facts;  at  the 
second  voice  prompt,  press  2,  and  then 
enter  the  docimient  niunber  (in 
parentheses  in  the  list  above)  followed 
by  the  pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  compete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  these  guidances  may  also  do  so  using 
the  Internet.  The  Center  for  Devices  and 
Radiological  Health  (CDRH)  maintains 


an  entry  on  the  Internet  for  easy  access 
to  information  including  text,  graphics, 
and  files  that  may  be  dowmloaded  to  a 
personal  computer  with  access  to  the 
Internet.  The  CDRH  home  page  may  be 
accessed  at  http://www.fda.gov/cdrh. 

K.  FDA's  Tentative  Findings 

FDA  believes  that  the  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis 
and  the  knee  joint  femorotibial  (imi- 
compartmental)  metal/polymer  porous- 
coated  uncemented  prosthesis  should  be 
reclassified  into  class  II  because  special 
controls,  in  addition  to  general  controls, 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
devices,  and  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance. 

X.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m. 

1.  Petition  for  reclassification  of  the 
Patello-Femoro-Tibial  Metal/Poljrmer/ 
Metal  Biologically  Fixed  Prosthesis 
submitted  by  the  Orthopedic  Surgical 
Manufacturers  Association,  July  28, 
1997, 

2.  Transcript  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel  Meeting, 
January  12  and  13, 1998,  VoL  II,  pp.  1 
to  227. 

XI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  these  reclassification 
actions  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Xn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
notice  under  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (Public 
Law  96-354)  (as  amended  by  subtitle  D 
of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  these 
reclassification  actions  are  consistent 
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with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  reclassification 
actions  are  not  significant  regulatory 
actions  as  defined  by  the  Executive 
Order  and  so  are  not  subject  to  review 
under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  the  devices 
from  class  III  to  class  II  will  relieve 
manufactiirers  of  the  cost  of  complying 
with  the  premarket  approval 
requirements  in  section  515  of  the  act. 
Because  reclassification  will  reduce 
regulatory  costs  with  respect  to  this 
device,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  smdl  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency 
therefore  certifies  that  these 
reclassification  actions,  if  finalized,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  reclassification 
action  will  not  impose  costs  of  $100 
million  or  more  on  either  the  private 
sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  simunary  statement  of 
analysis  pursuant  to  section  202(a)  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  is  not  required. 

Xm.  Request  for  Comments 

Interested  persons  may,  on  or  before 
June  7,  2000,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
docvunent.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m. 
Monday  through  Friday. 

Dated:  February  14,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Policy,  Center  for  Devices 
and  Radiological  Health. 
[FR  Doc.  00-5467  Filed  3-6-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99[>-0297] 

Guidance  for  Industfy  on  Formal 
Dispute  Resolution:  Appeals  Above 
the  Division  Level;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  guidance  for  industry 
entitled  "Formal  Dispute  Resolution: 
Appeals  Above  the  Division  Level." 
This  guidance  is  intended  to  provide 
guidance  for  industry  on  procedures 
that  will  be  adopted  by  the  Center  for 
Drug  Evaluation  and  Research  (CDER) 
and  the  Center  for  Biologies  Evaluation 
and  Research  (CBER)  for  resolving 
scientific  and  procedural  disputes  that 
cannot  be  resolved  at  the  division  level. 
DATES:  Submit  written  comments  on 
agency  guidances  at  any  time. 
ADDRESSES:  Copies  of  this  guidance  for 
industry  are  available  on  the  Internet  at 
http :  //wvrw .  fda.gov/cder/guidance/ 
index.htm  or  http://www.fda.gov/cber/ 
guidelines.htm.  Submit  written  requests 
for  single  copies  of  the  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  the  Office  of 
Commimication,  Training,  and 
Manufactiu-ers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  DeSantis,  Center  for  Drug 
Evaluation  and  Research  (HFD-2), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-594-5400,  or 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-10), 
Food  and  Drug  Administration, 
1401  Rockville  Pike.  Rockville,  MD 
20852-1448,  301-827-0373. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
cinnouncing  the  availability  of  a 
guidance  entitled  "Formal  Dispute 
Resolution:  Appeals  Above  the  Division 


Level."  The  guidance  is  intended  to 
provide  guidance  for  industry  on 
procedures  that  will  be  adopted  by 
CDER  and  CBER  for  resolving  scientific 
and  procedural  disputes  that  cannot  be 
resolved  at  the  division  level.  The 
guidance  describes  procedures  for 
formally  appealing  such  disputes  to  the 
office  or  center  level  and  for  submitting 
information  to  assist  agency  officials  in 
resolving  the  issue{s)  presented. 

In  the  Federal  Register  of  March  19, 
1999  (64  FR  13587),  FDA  announced  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Formal  Dispute 
Resolution:  Appeals  Above  the  Division 
Level."  The  agency  has  finalized  this 
guidance  after  considering  comments 
received  on  the  draft  version.  Few 
comments  were  received,  and  minor 
changes  were  made  to  the  draft  version 
in  response  to  the  comments  in  an  effort 
to  make  the  document  more  clear. 

FDA  regulations  21  CFR  10.75 
provide  a  mechanism  for  any  interested 
person  to  obtain  formal  review  of  any 
agency  decision  by  raising  the  matter 
with  the  supervisor  of  the  employee 
who  made  the  decision.  If  the  issue  is 
not  resolved  at  the  primary  supervisory 
level,  the  interested  person  may  request 
that  the  matter  be  reviewed  at  the  next 
higher  supervisory  level.  This  process 
may  continue  through  the  agency's 
entire  supervisory  chain  of  command, 
through  ^e  centers  to  the  Commissioner 
of  Food  and  Drugs.  CDER  and  CBER 
regulations  for  dispute  resolution  during 
the  investigational  new  drug  process  (21 
CFR  312.48)  and  the  new  drug 
application/abbreviated  new  drug 
application  process  (21  CFR  314.103) 
establish  similar  procedures  for  the 
resolution  of  scientific  and  procedural 
matters  at  the  division  level  and 
subsequent  formal  review  of  decisions 
through  center  management. 

On  November  21,  1997,  President 
Clinton  signed  into  law  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (the  Modernization  Act)  (Public 
Law  105-115).  Section  404  of  the 
Modernization  Act  creates  new  section 
562  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360bbb-l).  Section  562  of  the  act 
provides  that  if,  regarding  an  obligation 
concerning  drugs  or  devices  under  the 
act  or  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262),  there  is  a 
scientific  dispute  between  the  agency 
and  a  sponsor,  applicant,  or 
manufactiuer  and  no  specific  provision 
of  the  act  or  regulation  provides  a  right 
of  review  of  the  matter  in  controversy, 
FDA  shall,  by  regulation,  establish  a 
procedure  under  which  such  sponsor, 
applicant,  or  manufacturer  may  request 
a  review  of  the  controversy,  including 
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displays  a  currently  valid  OMB  control 
number. 

This  Level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (62  FR  8961,  February  27, 
1997).  The  guidance  represents  the 
agency's  current  thinking  on  formal 
dispute  resolution  in  CDER  and  CBER. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes, 
regulations,  or  both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  February  29,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-5465  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-0296] 

Guidance  for  Industry  on  Formal 
Meetings  With  Sponsors  and 
Applicants  for  PDUFA  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidcince  for  industry 
entitled  "Formal  Meetings  with 
Sponsors  and  Applicants  for  PDUFA 
Products."  This  guidance  is  intended  to 
provide  guidance  to  industry  on 
procedures  that  will  be  adopted  by  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  and  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  for 
formal  meetings  between  the  agency  and 
sponsors  or  applicants  concerning 
certain  drug  products. 

DATES:  Submit  written  comments  on 
agency  guidances  at  any  time. 


ADDRESSES:  Copies  of  the  guidance  for 
industry  are  available  on  the  Internet  at 
http://vkrww.fda.gov/cder/guidance/ 
index.htm  or  http://www.fda.gov/cber/ 
guidelines.htm.  Submit  written  requests 
for  single  copies  of  this  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  this 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Lumpkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-2), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-594-5400,  or 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-10), 
1401  Rockville  Pike,  Rockville,  MD 
20852-448, 301-827-0373. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  for  industry  entitled  "Formal 
Meetings  with  Sponsors  and  Applicants 
for  PDUFA  Products. "This  guidance  is 
intended  to  provide  guidance  to 
industry  on  procedures  that  will  be 
adopted  by  CDER  and  CBER  for  formal 
meetings  between  the  agency  and 
sponsors  or  applicants  concerning 
certain  drug  products. 

In  the  Federal  Register  of  March  19, 
1999  (64  FR  13591),  FDA  announced  the 
availability  of  a  draft  version  of  this 
guidance.  The  agency  has  finalized  that 
draft  guidance  cifter  considering 
comments  received  on  the  draft  version. 
Few  comments  were  received,  and  only 
minor  changes  were  made  to  the  draft 
version  in  response  to  the  comments  in 
an  effort  to  make  the  document  clearer. 
CDER  and  CBER  participate  in  many 
meetings  each  year  with  sponsors  of 
investigations  and  applicants  for 
marketing  who  seek  guidance  relating  to 
the  development  and  review  (including 
the  initial  launch)  of  products  in  human 
drug  applications  as  defined  in  section 
735(1)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
379g(l))  (PDUFA  products).  These 
meetings  often  represent  critical  points 
in  the  regulatory  process.  It  is  essential 
that  FDA  maintain  procedures  for  the 
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timely  and  effective  conduct  of  such 
meetings. 

Section  119(a)  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  Modernization  Act)  (Public 
Law  105-115)  amends  section  505(b)  of 
the  act  (21  U.S.C.  355(b))  and  directs 
FDA  to  meet  with  sponsors  and 
applicants,  provided  certain  conditions 
are  met,  for  the  pvupose  of  reaching 
agreement  on  the  design  and  size  of 
clinical  trials  intended  to  form  the 
primary  basis  of  an  effectiveness  claim 
in  a  new  drug  application  submitted 
under  section  505Cb)  of  the  act  or  in  a 
biologies  license  application  submitted 
under  section  351  of  the  Public  Health 
Service  Act  (21  U.S.C.  355(b)(4)(B)). 
Moreover,  in  conjunction  with  the 
reauthorization  of  the  Prescription  Drug 
User  Fee  Act  of  1992  (PDUFA)  in 
November  1997,  FDA  agreed  to  specific 
performance  goals  for  the  management 
of  meetings  with  sponsors  and 
applicants  for  PDUFA  products.  The 
performance  goals  are  siunmarized  in  an 
enclosure  to  a  letter  dated  November  12, 
1997,  from  the  Secretary  of  Health  and 
Human  Services,  Donna  E.  Shalala,  to 
Senator  James  M.  Jeffords. 

The  procedures  and  policies 
described  in  this  guidance  are  designed 
to  promote  efficient,  well-managed 
meetings  between  sponsors,  applicants, 
and  CDER  or  CBER.  These  procediu^s 
will  implement  section  119(a)  of  the 
Modernization  Act  and  are  consistent 
with  the  timeframes  described  in  the 
performance  goals. 

In  the  notice  annoimcing  the 
availability  of  the  draft  version  of  this 
guidance  (64  FR  13591),  FDA  published 
notice  of  the  proposed  collection  of 
information  related  to  the  draft 
guidance.  The  Federal  Register  notice 
also  requested  comments  on  the  burden 
estimates  for  the  guidance.  In  the 
Federal  Register  of  August  26, 1999  (64 
FR  46684),  the  agency  announced  that  it 
was  submitting  the  collection  of 
information  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  provisions 
related  to  this  guidance  have  been 
approved  under  OMB  control  number 
0910-0429.  This  approval  expires 
December  31,  2002.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

This  Level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (62  FR  8961.  February  27, 
1997).  The  guidance  represents  the 
agency's  ciurent  thinking  on  formal 
meetings  with  sponsors  and  applicants 


for  PDUFA  products.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  February'  20,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-5464  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Graduate  Medical  Education  Advisory 
Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  April  2000. 

Name:  Council  on  Graduate  Medical 
Education  (COGME). 

Date  and  Time:  April  5,  2000;  8:30  a.m.— 
5:30  p.m.;  April  6,  2000;  8:30  a.m.— 12  p.m. 

Place:  The  Latham  Hotel,  Georgetown- 
Presidential  Ballroom.  3000  M  Street,  N.W.. 
Washington,  D.C.  20007. 

The  meeting  is  open  to  the  public. 

Agenda:  The  agenda  will  include: 
Welcome  and  opening  comments  from  the 
Administrator,  Health  Resources  and 
Services  Administration,  the  Associate 
Administrator  for  Health  Professions,  and  the 
Acting  Executive  Secretary  of  COGME;  a 
presentation  on  the  Minimum  Requirements 
for  Physicians  Enrolled  in  US  Post-Graduate 
Training  Programs;  a  panel  of  speakers 
discussing  the  Role  of  Labor  in  Graduate 
Medical  Education;  a  legislative  update  on 
Graduate  Medical  Education;  a  presentation 
on  the  History  of  COGME's  110:50/50  Ratio; 
and  a  discussion  of  COGME  Resource  Papers. 
The  Council  will  hear  the  reports  of  its  work 
groups  on  GME  Financing,  and  Physician 
Workforce. 

Anyone  requiring  information  regarding 
the  subject  should  contact  Stanford  M. 
Bastackv,  D.M.D.,  M.H.S.A.,  Executive 


Secretary,  Council  on  Graduate  Medical 
Education,  Division  of  Medicine,  Bureau  of 
Health  Professions,  Room  9A-27,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville, 
Maryland  20857,  telephone  (301)  443-6326. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  February  29,  2000. 
fane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  00-5420  Filed  3-6-00:  8:45  am) 
BILUNG  CODE  4160-15-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Fimctions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60)  FR  56605 
as  amended  November  6,  1995,  as  last 
amended  at  65  FR  8375-6  dated 
February  18,  2000). 

This  notice  reflects  the  organizational 
and  functional  changes  in  the  Bureau  of 
Health  Professions  (RP). 

Make  the  following  changes: 

A.  Delete  the  opening  functional 
statement  for  the  Bureau  of  Health 
Professions  in  its  entirety  and  replace 
with  the  following: 

Bureau  of  Health  Professions  (RP) 

Provides  national  leadership  in 
coordinating,  evaluating,  and 
supporting  the  development  and 
utilization  of  the  Nation's  health 
personnel.  Specifically:  (1)  Assess  the 
Nation's  health  personnel  supply  and 
requirements  and  forecasts  supply  and 
requirements  for  future  time  periods 
under  a  variety  of  health  resources 
utilization  assumptions;  (2)  collects  and 
analyzes  data  and  disseminates 
information  on  the  characteristics  and 
capacities  of  the  Nation's  health 
personnel  production  systems;  (3) 
proposes  new  or  modifications  of 
existing  Departmental  legislation, 
poUcies,  and  programs  related  to  health 
personnel  development  and  utilization; 
(4)  develops,  tests  and  demonstrates 
new  and  improved  approaches  to  the 
development  and  utilization  of  health 
personnel  within  various  patterns  of 
health  care  delivery  and  financing 
systems;  (5)  provides  financial  support 
to  institutions  and  individuals  for 
health  professions  education  programs; 
(6)  administers  Federal  programs  for 
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C.  Delete  the  functional  statement  for 
the  Office  of  Research  and  Planning  and 
replace  with  the  following: 

Office  of  Planning  and  Project 
Development 

Serves  as  the  Bureau  focal  point  for 
program  plemning,  evaluation,  and 
legislation.  Maintains  liaison  with 
governmental,  professional,  voluntary, 
and  other  public  and  private 
organizations,  institutions,  and  groups 
for  the  purpose  of  providing  information 
exchange.  Specifically  (1)  stimulates, 
guides,  and  coordinates  program 
planning,  reporting,  and  evaluation 
activities  of  the  Divisions  and  staff 
offices:  (2)  provides  staff  services  to  the 
Bureau  Director  for  program  and 
strategic  planning  and  its  relation  to  the 
budgetary,  legislative  and  regulatory 
processes,  the  development  of  issue 
papers,  congressional  reports,  and 
coordination  of  0MB  information 
clearance  requests  for  forms  and 
regulations;  (3)  coordinates  the 
development  and  implementation  of  the 
Bureau's  evaluation  program;  (4) 
provides  staff  services  and  coordinates 
activities  pertaining  to  legislative  policy 
development,  interpretation,  and 
implementation,  including  the 
development  of  legislative  proposals, 
the  analysis  of  existing  and  pending 
legislation  with  other  agencies,  and 
distribution  of  legislative  materials;  (5) 
reviews  and  interprets  program  award 
policies  and  authorities  for 
incorporation  into  the  development  and 
implementation  of  the  Bureau's  program 
and  award  procedures;  (6)  coordinates 
the  development,  clearance,  and 
dissemination  of  legislative 
implementation  plans,  regulations, 
Federal  Register  notices,  application 
guidelines  and  operating  procedures;  (7) 
identifies  issues  and  coordinates  the 
resolution  of  program  award  policy  and 
procedural  questions  that  arise;  and  (8) 
coordinates  public  relations  and  media 
communications  in  conjunction  with 
the  Agency  and  Department. 

D.  Delete  the  functional  statement  for 
the  Division  of  Associated,  Dental  and 
Public  Health  Professions  and  replace 
with  the  following: 

Division  of  Public  Health  and  Allied 
Health 

The  Division  of  Public  Health  and 
Allied  Health  serves  as  the  principal 
Federal  focus  for  the  development  and 
improvement  of  basic  professional 
education  and  continuing  professional 
development  of  public  health,  including 
preventive  medicine  and  school  health 
educators;  environmental  health, 
including  undergraduate  preparation  for 
entry  level  positions;  health 


administration,  including  hospitals, 
ambulatory  primary  care  settings,  such 
as  health  maintenance  organizations, 
community/migrant  health  centers,  and 
community  based  organizations;  the 
associated  health  professions,  including 
veterinary  medicine,  optometry,  and 
pharmacy;  allied  health  professions, 
including  physical  therapy, 
occupational  therapy,  medical 
technology,  dental  hygiene,  respiratory 
therapy,  radiography,  radiation  therapy, 
emergency  medical  technicians,  and  a 
long  list  of  similar  professionals; 
chiropractic  health  care;  social  workers, 
especially  in  medical  settings;  clinical 
psychology;  mental  health  workers;  and 
other  new  and  developing  health 
disciplines.  Specifically,  the  Division: 

(I)  Provides  professional  direction  and 
leadership  for  planning,  eveiluating  and 
supporting  the  development  and 
utilization  of  the  health  professionals  in 
these  fields;  (2)  provides  leadership  in 
maintaining  contact  with  the  employers 
of  health  professionals  in  these  fields  to 
monitor  educational  relevance  to 
current  and  futiare  needs  in  the  work 
place;  (3)  develops  contractual  and  staff 
studies  concerning  the  future  education 
needs  of  the  health  professions  in  these 
fields  and  supports  the  development  of 
specialized  curricula  to  encourage 
progress  in  basic  and  continuing 
professional  development;  (4)  provides 
leadership  to  the  grant  programs 
administered  by  the  Division  to  meet 
the  legislated  intent  of  the 
authorizations;  (5)  provides  professional 
technical  assistance  to  educational 
institutions  and  other  potential 
applicants  concerning  the  grant 
programs  managed  by  the  Division;  (6) 
monitors  awarded  grants  and  provides 
professional  technical  assistance  to 
assist  grantees  in  the  accomplishment  of 
their  project  objectives  within  the 
context  of  national  strategies  for  the 
health  professionals  in  these  fields;  (7) 
monitors  and  assists  in  the  credentialing 
process  for  the  health  professionals  in 
these  fields,  including  accreditation, 
certification  by  professional 
organizations,  and  licensure;  (8) 
maintains  liaison  with  professional 
associations  concerned  with  the  quality 
of  education  for  the  health  professionals 
in  these  eireas;  (9)  coordinates  activities 
with  other  Bureau,  HRSA,  Department, 
and  Federal  educational  activities  for 
the  health  professionals  in  these  fields 
to  encourage  cooperation  and 
accomplish  national  health  objectives; 
(10)  conducts  special  initiatives 
including  the  development  of 
management  information  systems;  and 

(II)  monitors  data  collection  activities 
in  the  Bureau  and  professional 
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associations  to  assure  timely  and 
accurate  information  is  available 
concerning  the  supply  and  quality  of 
education  of  the  health  professionals  in 
these  areas  and  infonnation  is  available 
concerning  the  grant  programs  and 
training  activities  of  the  Division. 

E.  Delete  the  functional  statement  for 
the  Division  of  Medicine  and  replace 
with  the  follovkring: 

Division  of  Medicine  and  Dentistry 

Serves  as  the  principal  focus  with 
regard  to  education,  practice,  and 
research  of  medical  personnel;  with 
special  emphasis  on  allopathic  and 
osteopathic  physicians,  podiatrists, 
dentists  and  physician  assistants. 
Specifically:  (1)  Provides  professional 
expertise  in  the  direction  and  leadership 
required  by  the  Bureau  for  planning, 
coordinating,  evaluating,  and 
supporting  development  and  utilization 
of  the  Nation's  health  personnel  for 
these  professions;  (2)  supports  and 
conducts  programs  with  respect  to  the 
need  for  and  the  development,  use, 
credentialing,  and  distribution  of  such 
personnel;  (3)  engages  with  other 
Bureau  programs  in  cooperative  efforts 
of  research,  development,  and 
demonstration  on  the  interrelationships 
between  the  members  of  the  health  care 
team,  their  tasks,  education 
requirements,  and  training  modalities, 
credentialing  and  practice;  (4)  conducts 
and  supports  studies  and  evaluations  of 
physician,  dentist,  physician  assistant, 
and  pediatric  personnel  requirements, 
distribution  and  availability,  and 
cooperates  with  other  components  of 
the  Bureau  and  Agency  in  such  studies; 
(5)  analyzes  and  interprets  physician, 
dental,  physician  assistant,  and 
pediatric  programmatic  data  collected 
from  a  variety  of  soiuces;  (6)  conducts, 
supports,  or  obtains  anedytical  studies  to 
determine  the  present  and  future  supply 
and  requirements  of  physicians, 
dentists,  physician  assistants,  and 
podiatrists  by  specialty  and  geographic 
location,  including  the  linkages  between 
their  training  and  practice 
characteristics;  (7)  conducts  and 
supports  studies  to  determine  potential 
national  goals  for  the  training  and 
distribution  of  physicians  in  graduate 
medical  education  programs  and 
develops  alternative  strategies  to 
accomplish  these  goals;  (8)  supports  and 
conducts  programs  with  respect  to 
activities,  associated  with  the 
international  migration,  domestic 
training,  and  utilization  of  foreign 
medical  graduates  and  U.S.  citizens 
studying  abroad;  (9)  maintains  liaison 
with  relevant  health  professional  groups 
and  others,  including  consumers, 
having  common  interest  in  the  Nation's 


capacity  to  deliver  health  services;  (10) 
provides  consultation  and  technical 
assistance  to  public  and  private 
organizations,  agencies,  and 
institutions,  including  Field  Offices, 
other  agencies  of  the  Federal 
Government,  and  international  agencies 
and  foreign  governments,  on  all  aspects 
of  the  Division's  functions;  (11) 
provides  administrative  and  staff 
support  for  the  Advisory  Committee  on  - 
Training  and  Primary  Care  Medicine 
and  Dentistry,  and  for  the  Council  on 
Graduate  Medical  Education;  and  (12) 
represents  the  Bureau,  Agency  and 
Federal  Govenunent,  as  designated,  on 
national  committees  and  as  £be 
Accreditation  Coimcil  on  Graduate 
Medical  Education  (ACGME)  and  the 
Accreditation  Council  for  Continuing 
Medical  Education  (ACCME). 

F.  Delete  the  functional  statement  for 
the  Division  of  Student  Assistance  in  its 
entirety  and  replace  with  the  following: 

Division  of  Student  Assistance  (RP6) 

Serves  aS  the  focal  point  for  the 
Health  Professions  and  Nursing  Student 
Loan  and  Scholarship  Programs,  the 
Exceptional  Financial  Need  Scholarship 
Program,  the  Federal  Assistance  to 
Disadvantaged  Health  Professions 
Scholarship  Program,  the  Health 
Educational  Assistance  Loan  Program, 
the  Health  Professions  and  Nursing 
Educational  Loan  Repayment  and  Loan 
Cancellation  Programs.  Specifically:  (1) 
Directs  and  administers  these  student 
assistance,  training  and  support 
programs,  including  the  awarding  of 
loan  and  scholarship  funds;  (2)  develops 
and  implements  program  plans  and 
policies  and  operating  and  evaluation 
plans  and  procedures  in  coordination 
with  the  Office  of  Program 
Development;  (3)  monitors  and  assesses 
educational  and  financial  institutions 
with  respect  to  capabilities  and 
management  of  Federal  support  for 
students;  (4)  develops  and  conducts 
training  activities  for  staff  of  educational 
and  financial  institutions;  (5)  maintains 
liaison  with  and  provides  assistance  to 
program-related  public  and  private 
professional  organizations  and 
institutions;  (6)  maintains  liaison  with 
the  Office  of  the  General  Counsel,  and 
the  Office  of  the  Inspector  General, 
DHHS,  components  of  the  Department 
of  Education  and  the  Department  of 
Defense,  and  State  agencies  concerning 
student  assistance;  (7)  in  coordination 
with  the  Office  of  Program 
Development,  develops  legislative 
proposals  and  related  administrative 
and  management  information  and 
control  documents;  (8)  coordinates 
financial  aspects  of  programs  with 
educational  institutions;  and  (9) 


develops  program  data  needs,  formats, 
and  reporting  requirements,  including 
collection,  collation,  analysis  and 
dissemination  of  data. 

G.  Delete  the  functional  statement  for 
the  Division  of  Disadvantage  Assistance 
in  its  entirety  and  replace  with  the 
foUovdng: 

Division  of  Health  Professions  Diversity 

Provides  the  Bureau  focal  point  and 
leadership  for  assuring  equity  in  access 
to  health  resoiu-ces  and  health  careers 
for  diverse  and  disadvantaged 
populations.  Specifically:  (1)  Provides 
technical  assistance  to  groups  that 
represent  and  seek  to  improve  the 
health  status  of  diverse  and 
disadvantaged  populations,  and 
facilitates  the  access  of  such  groups  to 
Bureau  and  other  Federal  programs  and 
resources;  (2)  provides  leadership  and 
direction  for  the  development  and 
implementation  of  Bureau  objectives  as 
they  relate  to  diverse  and  disadvantaged 
populations;  (3)  develops  and 
recommends  health  resources  and 
health  career  opportiuiiUes  for  diverse 
and  disadvantaged  populations;  (4) 
initiates,  stimulates,  supports, 
coordinates,  and  evaluates  Bureau 
programs  for  improving  the  availability 
and  accessibility  of  health  careers  for 
diverse  and  disadvantaged  populations; 
(5)  initiates,  stimulates,  supports, 
coordinates,  and  evaluates  in 
conjunction  with  other  Bureau  imits, 
comprehensive  data  systems  and 
analyses  on  requirements,  resources, 
accessibility,  and  accountability  of  the 
health  delivery  system  for  diverse  and 
disadvantaged  populations;  (6)  conducts 
special  studies  and  collects  baseline 
data  to  identify  specific  factors 
contributing  to  the  health  and  health- 
related  problems  of  diverse  and 
disadvantaged  populations,  and  to 
develop  strategies  for  improving  health 
services  and  career  opportunities  for 
diverse  and  disadvantaged  populations; 
(7)  conducts  extramural  programs, 
including  the  use  of  grants  and 
contracts,  specifically  designed  to 
promote  equitj'  in  access  to  health 
careers;  (8)  assures  contract  compliance 
and  implementation  of  the  Policy 
Statement  on  Civil  Rights  in  the  Bureau; 

(9)  in  coordination  with  the  Bureau's 
divisions  and  in  collaboration  with 
other  HRSA  entities,  provides 
leadership  for  and  assures 
implementation  of  Presidential, 
Departmental,  and  other  special 
initiatives  addressing  the  needs  of 
diverse  and  disadvantaged  populations; 

(10)  conducts  and  coordinates  Bureau 
programs  in  health  careers  for  women: 

(11)  provides  leadership  to  develop  and 
coordinate  Bureau  program  support  to 
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Division  of  Quality 
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(2)  administers  special  projects  of  the 
Office  of  the  Secretary,  such  as  the 
primary  Care  Policy  Fellowship 
Program  and  the  Secretary's  Award 
Program  for  Innovations  in  Health 
Promotion  and  Disease  Prevention;  (3) 
promotes,  plans  and  develops 
collaborative,  interdisciplinary  activities 
in  the  specialty  areas  of  behavioral/ 
mental  health,  rural  health  and 
geriatrics;  (4)  promotes  quedity 
improvement  in  health  professions 
education  through  collaboration  and 
partnerships  with  national  and 
international  institutes  and  centers  for 
quality  improvement;  (5)  promotes  and 
supports  academic-community 
partnerships  whose  goal  is  the 
development  of  interdisciplinary, 
community-based  programs  designed  to 
improve  access  to  health  care  through 
improving  the  quality  of  health 
professions  education  and  training;  (6) 
collaborates  with  relevant  offices  of  the 
Bureau,  HRSA  and  the  Department;  and 
(7)  maintains  liaison  with  related 
professional  groups,  foundations,  and 
other  private  and  government 
organizations  as  needed. 

Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  which  were  in  effect 
immediately  prior  to  the  effective  date 
herof  have  been  continued  in  effect  in 
them  or  their  successors  pending  further 
redelegation. 

This  reorganization  is  effective  upon 
date  of  signature. 

Dated:  February  18,  2000. 
Claude  Earl  Fox, 

Administrator. 

[FR  Doc,  00-5470  Filed  3-6-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Colorado  River  Irrigation  Project — 
Irrigation  Division,  Arizona,  Irrigation 
Rate  Adjustment 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Final  Notice  of  Rate 

Adjustment. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  adjusting  irrigation  rates  for 
customers  of  Colorado  River  Irrigation 
Project,  Irrigation  Division  for  the  2000 
irrigation  season.  The  Notice  of 
Proposed  Rate  Adjustment  was 
published  in  the  Federal  Register  on 
July  26,  1999,  64  FR  40387.  The  public 
and  interested  parties  were  provided  an 
opportunity  to  submit  written 


comments  during  the  60-day  period 
subsequent  to  July  26,  1999!  No 
comments  were  received. 

EFFECTIVE  DATE:  The  new  rates  are 
effective  for  the  2000  irrigation  season. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Director,  Bureau  of  Indian 
Affairs,  Western  Region,  P.O.  Box  10, 
Phoenix,  Arizona  85001,  Telephone 
(602)  379-6956. 

SUPPLEMENTARY  INFORMATION:  The 

authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;  the  Act  of  August  14,  1914 
(38  Stat.  583;  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary-Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.1  A  and 
Memorandum  dated  January  25,  1994, 
fi-om  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  .Secretaries,  and 
Heads  of  Bureaus  and  Offices.  The  new 
rates  are  specified  in  the  following 
schedule. 

Irrigation  Rate  Per  Assessable  Acre — 
2000  Irrigation  Season 

1.  When  does  this  schedule  apply  to 
me? 

This  schedule  applies  to  you  if  you 
irrigate  lands  within  the  CRIP/ID  for  the 
2000  irrigation  season. 

2.  What  will  BIA  charge  for  the  2000 
irrigation  season? 

The  following  table  shows  how  we 
will  bill  you. 


For.  .  . 

We  will  bill  you  .  .  . 

(1)  Zero  to  5  acre- 
feet/acre. 

(2)  Excess  Water 
above  5  acre-feet. 

$38.50  per  assess- 
able acre. 
$17.00  per  acre  foot. 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  this  rate  adjustment  meets 
the  applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  12866 

This  rate  adjustment  is  not  a 
significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rate  making  is  not  a  rule  for  the 
purposes  of  the  Regulatory  Flexibility 
Act  because  it  is  "a  rule  of  particular 
applicability  relating  to  rates."  5  U.S.C. 
601(2). 
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Executive  Order  12630 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 
significant  "takings"  impUcations. 

Executive  Order  12612 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 
significant  Federalism  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  vdll  not  interfere  with  the  roles, 
rights,  and  responsibilities  of  states. 

NEPA  Compliance 

The  Department  has  determined  that 
this  rate  adjustment  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act  of  1995 

This  rate  adjustment  does  not  contain 
collections  of  information  requiring 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Unfunded  Mandates  Act  of  1995 

This  rate  adjustment  imposes  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

Dated:  February  28,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  00-5424  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

San  Carlos  Irrigation  Project — Power 
Division,  Arizona,  Power  Rate 
Adjustment 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Final  Notice  of  Rate 
Adjustment. 

summary:  The  Bureau  of  Lidian  Affairs 
(BIA)  is  adjusting  the  electric  power 
rates  for  customers  of  San  Carlos 
Irrigation  Project,  Power  Division  (SCIP/ 
PD)  that  are  subject  to  Rate  Schedule 
No.  2-General  Rate.  The  Notice  of 
Proposed  Rate  Adjustment  was 
published  in  the  Federal  Register  on 
May  4,  1999,  64  FR  23853.  The  public 
and  interested  parties  were  provided  an 
opportunity  to  submit  written 
comments  during  the  30-day  period 
subsequent  to  May  4, 1999.  No 
comments  were  received. 


EFFECTIVE  DATE:  The  new  rates  will 
become  effective  on  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Director,  Bureau  of  Indian 
Affairs,  Western  Region,  P.O.  Box  10, 
Phoenix,  Arizona  85001,  Telephone 
(602) 379-6600. 

SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;  the  Act  of  August  7,  1946, 
c.  802,  Section  3  (60  Stat.  895;  25  U.S.C. 
385c).  The  Secretary  has  delegated  this 
authority  to  the  Assistant  Secretary — 
Indian  Affairs  pursuant  to  part  209 
Departmental  Manual,  Chapter  8.1  A  and 
Memorandum  dated  January  25,  1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices.  The  new 
rates  are  specified  in  the  following 
schedule. 

Rate  Schedule  No.  2 — General  Rate 

1 .  When  does  this  schedule  apply  to 
me? 

This  schedule  applies  to  you  if  you: 

(a)  Receive  single  and  three  phase 
electric  service; 

(b)  Are  not  a  residential  user;  and 

(c)  Are  not  a  small  non-commercial 
user. 

2.  Are  there  restrictions  on  my  use  of 
power? 

(a)  You  must  use  any  power  that  we 
supply  you  only  on  youi  property. 

(b)  You  may  not  resell  any  power  that 
we  supply  to  you. 

3.  How  does  BIA  bill  me  if  I  have  more 
than  one  meter? 

If  you  have  more  than  one  meter,  we 
will  calculate  a  separate  bill  for  each 
meter. 

4.  What  monthly  rates  will  BIA 
charge? 

(a)  The  following  table  shows  how  we 
will  bill  you  for  the  power  that  you  use. 


For.  .  . 

We  will  bill 
you.  .  . 

(1)  Any  usage  up  to  50  kilo- 
watt-tiours                      

$  12.00 

(2)  Each  kilowatt-trour  be- 
tween 50  and  350   

0.15 

(3)  Each  kilowatt-hour  be- 
tween 351  and  600  

0.09 

(4)  Each  kilowatt-hour  be- 
tween 601  and  9,000  

(5)  Each  kilowatt-hour  over 

9  000                   

0.06 
0.0460 

(b)  We  will  odd  a  purchased  power 
adjustment  to  the  rates  described  in 
paragraph  (a).  This  adjustment  will  be 
the  amovmt  (rounded  to  the  nearest 
$0.0001)  that  the  project  pays  to  its 
power  suppliers. 

(c)  In  every  month  where  your  usage 
is  over  200  times  your  billing  demand. 


we  will  apply  a  credit  to  all  of  your 
usage  over  9,050  kilowatt-hours.  The 
credit  will  be  $0,007  per  kilowatt-hour. 

5.  What  will  my  minimum  monthly 
bill  be? 

(a)  In  all  cases,  your  minimum 
monthly  bill  will  be  at  least  the  greater 
of: 

(1)  $12.00,  or 

(2)  $2.14  per  kilowatt  of  billing 
demand. 

(b)  If  you  use  power  on  a  recurring 
seasonal  basis,  we  will  calculate  the 
maximum  amount  of  your  minimum 
monthly  bill  as  follows: 

(1)  We  will  multiply  by  12  your 
highest  monthly  minimum  computed 
bill  over  the  preceding  12  months; 

(2)  We  will  add  up  all  of  your  bills  for 
the  preceding  12  months; 

(3)  We  will  subtract  the  result  of  (b)(2) 
from  (b)(1);  and 

(4)  Your  minimum  monthly  bill  will 
be  equal  to  the  result  we  obtain  in  (b)(3). 

6.  What  terms  do  I  need  to  know? 

(a)  "Contract  demand"  means  the 
number  of  kilowatts  that  a  customer 
expects  to  use.  Each  contract  for  1 5 
kilowatts  or  more  must  state  the 
contract  demand. 

(b)  "Actual  demand"  means  one  of 
the  following: 

(1)  The  average  amount  of  power  used 
during  the  15  consecutive  minutes 
when  that  average  is  the  greatest  for  the 
month,  as  determined  by  a  suitable 
meter(s);  or 

(2)  If  no  suitable  meter  is  available, 
the  connected  load  or  the  part  of  the 
connected  load  that  we  determine 
appropriate  based  on  use  of  connected 
lights,  appliances,  and  equipment. 

(c)  "Billing  demand"  means  the 
contract  demand  or  the  actual  demand, 
whichever  is  greater,  for  a  given  month. 

7.  Are  any  of  the  other  power  rates 
affected? 

No  other  power  rates  for  the  project 
are  affected  at  this  time. 

Executive  Order  12988:  The 
Department  has  certified  to  the  Office  of 
Management  and  Budget  (OMB)  that 
this  rate  adjustment  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  12866:  This  rate 
adjustment  is  not  a  significant 
regulatory  action  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Regulatory  Flexibility  Act:  This  rate 
making  is  not  a  rule  for  the  purposes  of 
the  Regulatory  FlexibiUty  Act  because  it 
is  "a  rule  of  particular  applicability 
relating  to  rates."  5  U.S.C.  601(2). 

Executive  Order  12630:  The 
Department  has  determined  that  this 
rate  adjustment  does  not  have 
significant  "takings"  implications. 
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Request  for  Projects 
Million  Fiscal  Year  2000 
Reservation  Roads 
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ADDRESSES:  You  may  submit 
applications  including  the  scope  of 
work  to:  LeRoy  Gishi,  Chief,  Division  of 
Transportation,  Office  of  Trust 
Responsibilities,  Bureau  of  Indian 
Affairs,  1849  C  Street,  NW,  MS-4058- 
MIB,  Washington,  DC  20240.  Mr.  Gishi 
may  also  be  reached  at  202-208-^359 
(phone),  202-208-^696  (fax),  or 
leroygishi@bia.gov  (electronic  mail). 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Gishi,  202-208-4359. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Transportation 
Appropriations  Act  for  FY  2000,  Public 
Law  106-96,  provided  $18.3  million  for 
the  IRR  program.  These  IRR  program 
funds  are  in  addition  to  those  provided 
in  the  Transportation  Equity  Act  for  the 
21st  Century  {TEA-21)  and  are  only 
provided  for  this  fiscal  year. 

There  is  an  immediate  and  critical 
need  to  use  these  additional  funds  in 
support  of  transportation  planning  and 
infrastructiu'e  for  Indian  Tribes  and 
Alaskan  Native  Villages.  IRR  are 
typically  among  the  most  poorly 
maintained  roads  in  the  nation,  in  great 
need  of  development  and  repair.  This 
creates  great  difficulty  in  meeting 
everyday  needs,  such  as  getting  students 
to  school  and  access  to  medical  and 
emergency  treatment,  as  well  as 
economic  and  community  development. 

In  consultation  with  the  TEA-21 
Negotiated  Rulemaking  Committee,  we 
have  developed  the  procedures  for 
distribution  of  these  IRR  funds  this 
fiscal  year. 

What  Comments  on  Funds  Distribution 
Did  Y'ou  Receive? 

In  a  January  26,  2000  letter  from  the 
Tribal  Co-Chairs  of  the  TEA-21 
Negotiated  Rulemaking  Committee,  we 
received  comments  on  consensus 
reached  by  25  tribal  delegates  and 
alternates.  This  letter  delineated,  from  a 
tribal  perspective,  how  the  $18.3 
million  should  be  distributed  to  Indian 
Tribes  and  Alaskan  Native  Villages  in 
support  of  the  IRR  program. 

What  Is  the  Purpose  of  This  Action? 

The  purpose  of  this  action  is  to 
prescribe  the  policies  and  procedures 
for  making  applications  and  distributing 
these  additional  IRR  program  funds  for 
FY  2000. 

What  Is  the  IRR  Program? 

The  IRR  program  is  jointly 
administered  by  the  Bureau  of  Indian 
Affairs  (BIA)  and  the  Federal  Lands 
Highway  (FLH)  of  the  Federal  Highway 
Administration  (FHWA).  The  IRR 
program  governs  the  planning,  design. 


construction  and  general  administrative 
responsibility  for  IRR.  The  duties  of 
each  agency  under  the  IRR  program  are 
set  forth  in  a  Memorandum  of 
Agreement  and  the  IRR  Program 
Stewardship  Plan  between  the  two 
agencies.  In  general,  BIA  works  with 
Indian  tribal  governments  and  tribal 
organizations  to  develop  Transportation 
Improvement  Programs  which  are 
submitted  to  FLH  for  review  and 
approval.  Each  fiscal  year  FLH 
determines  the  amount  of  funds 
available  for  the  IRR  program.  Then, 
FLH  and  BIA  develop  an  IRR  program 
funding  plan  for  the  fiscal  year.  Funds 
are  edlocated  from  FLH  to  BIA  and 
distributed  by  the  Secretary  of  the 
Interior  (Secretary)  for  IRR  projects  on 
or  near  Indian  reservations. 

What  Are  the  Additional  FY  2000  IRR 
Funds? 

These  additional  IRR  program  funds 
are  provided  as  part  of  the  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act  for  FY  2000,  Public 
Law  106-69.  These  funds  are  not  part  of 
other  funding  as  authorized  in  23  U.S.C. 
204  or  as  distributed  under  25  CFR 
170.4b  (65  FR  7431,  Feb.  15,  2000). 

How  Long  Will  These  Funds  Be 
Available? 

These  funds  are  available  for  this 
fiscal  year  only.  Any  unobligated  funds 
will  expire  at  the  end  of  the  fiscal  year. 

What  Are  the  Restrictions  on  These 
Funds? 

The  Secretciry  is  asking  for  proposals 
from  all  federally-recognized  Indian 
Tribes  and  Alaska  Native  Villages  for 
transportation  planning  and  bridge 
design  projects.  Priority  consideration 
will  be  given  to  those  Indian  Tribes  and 
Alaska  Native  Villages  which  have  not 
completed  an  adequate  transportation 
plan  within  the  last  5  years  or  that  have 
deficient  IRR  bridges. 

Who  May  Apply  for  the  Additional  FY 
2000  IRR  Funds? 

You  may  apply  for  the  additional  FY 
2000  IRR  funds  if  you  meet  any  of  the 
following  criteria: 

(1)  You  are  a  federally-recognized 
Indian  Tribe  or  Alaska  Native  Village; 

(2)  You  have  not  developed  an 
adequate  transportation  plan  in  the  last 
5  years; 

(3)  You  have  a  deficient  IRR  bridge 
which  needs  to  be  designed  for  either 
rehabilitation  or  replacement;  or 

(4)  You  are  a  BIA  Regional  office  that 
has  a  direct  service  tribe  within  your 
region  that  meets  the  criteria  in  (1),  (2) 
or  (3)  above. 
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What  Is  Transportation  Planning? 

Transportation  planning  is  the 
development  of  strategies  for  the  design, 
construction,  operation,  and 
maintenance  of  transportation  facilities 
for  moving  people  and  goods  in  a 
village,  tovkrn,  pueblo,  rancheria,  city, 
borough,  county,  township,  parish, 
metropolitan  area,  Indian  reservation. 
State,  muki-State  region,  or  country. 
The  transportation  planning  process  is  a 
continuing  and  comprehensive  analysis 
to  the  degree  appropriate  and  is  based 
on  the  complexity  of  the  transportation 
needs.  Transportation  planning 
considers  both  the  physical  and 
financial  needs  to  develop  an  adequate 
transportation  system,  the  identification 
and  inventory  of  the  existing  and 
proposed  transportation  system,  and  the 
identification  of  the  transportation 
system's  owners  and  users. 

How  Do  I  Determine  if  I  Have  Not  Had 
Adequate  Transportation  Planning  in 
the  Last  5  Years? 

Youi  transportation  planning  has 
been  inadequate  if  you  have  not 
developed  an  approved  tribal 
Tremsportation  Improvement  Program 
(TIP)  which  is  a  multi-year  list  of  IRR 
transportation  projects,  or  youj  TIP  is 
obsolete  and  does  not  reflect  your 
current  transportation  project  needs. 

What  Are  the  Criteria  for  Bridge 
Eligibility? 

To  be  eligible  to  receive  funding,  a 
bridge  must: 

(IJ  have  em  opening  of  20  feet  or  more; 

(2)  be  on  an  IRR  road; 

(3)  be  unsafe  because  of  structural 
deficiencies,  physical  deterioration  or 
functional  obsolescence;  and 

(4)  be  recorded  in  the  National  Bridge 
Inventory  (NBI)  maintained  by  the 
FHWA. 

Bridges  that  were  constructed, 
rehabilitated  or  replaced  in  the  last  10 
years  are  eligible  for  seismic  retrofit  or 
installation  of  scour  count ermeasures. 

How  Do  I  Apply  for  the  Additional  FY 
2000  IRR  Funds? 

Applicants  must  submit  all  of  the 
following  to  be  considered  for  these 
funds: 

(1)  A  letter  of  application. 

(2)  A  scope  of  work  for  the 
transportation  planning  activity  in 
accordance  with  the  current  IRR 
Transportation  Planning  Procedures  and 
Guidelines.  The  complete  document  can 
be  found  on  the  World  Wide  Web 
(www.fhwa.dot.gov/flh/reports/indian/ 
intro.htm). 

(3)  A  scope  of  work  for  the 
engineering  design  of  the  eligible 
deficient  bridge  (a  list  of  the  eligible 


deficient  bridges  is  available  at  the  BIA 
Regional  office).  If  more  than  one 
deficient  IRR  bridge  exists,  the  scope  of 
work  for  more  than  one  bridge  will  be 
considered. 

What  Are  the  Funding  Limits  for  Either 
Transportation  Planning  or  Bridge 
Design  Activity? 

The  cost  associated  with 
transportation  plaiming  or  bridge  design 
activity  cannot  exceed  $50,000  per 
project  per  tribe. 

When  Must  Applications  Be  Submitted? 

Each  eligible  applicant  must  submit 
an  application  and  scope  of  work  to  the 
address  in  the  ADDRESSES  section  in  this 
notice  by  April  6,  2000  identifying  each 
transportation  planning  or  bridge  design 
activity  to  be  completed  and  its  cost. 

What  Will  Happen  to  Funds  Not 
Distributed  as  Part  of  the  Application 
Process  and  Requests  for  Funds  Above? 

The  Secretary  wdll  distribute  the 
remaining  funds  not  distributed  or  not 
obligated  as  described  above  in  the  same 
manner  as  the  FY2000  IRR  funding,  by 
the  Relative  Need  Formula,  as  described 
at  65  FR  7431  (Feb.  15,  2000). 

Dated:  March  1,  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-5405  Filed  3-6-00;  8:45  am) 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  IffTERIOR 
Bureau  of  Land  Management 

[WO-31 0-00-1 310  PB  24  1A] 

Extension  of  Currently  Approved 
Information  Collection;  0MB  Approval 
No.  1004-0074 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Paperwork  Reduction  Act 
requires  federal  agencies  to  annoimce 
their  intention  to  request  extension  of 
approval  for  collecting  information  from 
individuals.  The  Bm-eau  of  Land 
Management  (BIJvI)  announces  its 
intention  to  request  extension  of 
approval  for  collecting  certain 
information  that  will  be  used  to 
determine  the  highest  qualified  bonus 
bid  submitted  for  competitive  oil  and 
gas  or  geothermal  lease  (Form  3000-2) 
and  enable  the  BLM  to  complete 
environmental  reviews  in  compliance 
with  the  National  Enviroimiental  Policy 
Act  of  1969  (Form  3200-9).  The 
information  supplied  allows  BLM  to 


determine  whether  a  bidder  is  qualified 
to  hold  a  lease  and  to  conduct 
geothermal  resource  operations  under 
the  terms  of  the  Mineral  Leasing  Act  of 
1920  and  the  Geothermal  Steam  Act  of 
1969. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  8,  2000. 

ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (WO-630), 
Bureau  of  Land  Management,  1849  C 
St.,  N.W.,  Mail  Stop  401  LS, 
Washington,  D.C.  20240.  Comments 
may  be  sent  via  the  Internet  to: 
WOComment@blm.gov.  Please  include 
"Attn.:  1004-0074"  and  your  name  and 
address  in  your  Internet  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Gamble,  Fluid  Minerals  Group, 
(202) 452-0338. 

SUPPLEMENTARY  INFORMATKM:  In 
accordance  with  5  CFR  1320.8(d),  BLM 
is  required  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in 
published  current  rules  and  other 
collection  instruments  to  solicit 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  agency 
functions,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  these  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

The  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.),  gives 
the  Secretary  of  the  Interior 
responsibility  for  oil  and  gas  leasing  on 
approximately  600  million  acres  of 
public  lands  and  national  forests,  and 
private  lands  where  mineral  rights  have 
been  retained  by  the  federal 
government.  The  Federal  Onshore  Oil 
and  Gas  Leasing  Reform  Act  of  1987  was 
passed  by  Congress  to  require  that  all 
public  lands  that  are  available  for  oil 
and  gas  leasing  be  first  offered  by 
competitive  oral  bidding.  The 
Department  of  the  Interior 
Appropriations  Act  of  1981  (43  U.S.C. 
6508)  provides  for  the  competitive 
leasing  of  the  lands  in  the  National 
Petroleum  Reserve-Alaska.  The 
Geothermal  Steam  Act  of  1970  (30 
U.S.C.  1001-1025)  authorizes  the 
Secretary  of  the  Interior  to  issue  leases 
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for  geothermal  devi  slopment.  The  lands 
available  for  exploi  ation  and  leasing 
include  public,  wit  idrawn,  reserved 
and  acquired  lands  administered  by  the 
BLM. 

The  regulations  \  athin  43  Group  3100 
outline  procedures  for  obtaining  a  lease 
to  explore  for,  deve  lop.  and  produce  oil 
and  gas  resources  1  )cated  on  federal 
lands.  The  regulatii  »ns  within  43  CFR 
Group  3200  provid  ;  for  issuing 
geothermal  leases  a  nd  the  exploration, 
development  and  u  tilization  of  federally 
owned  geothermal  -esources.  BLM 
needs  the  informal  on  requested  on  the 
two  forms  to  procei  s  bids  for  oil  and  gas 
and  geothermal  Ian  ds  and  to  complete 
environmental  revi  3ws  required  by 
NEPA. 

For  Form  3000-2 ,  "Competitive  Oil 
and  Gas  or  Geother  nal  Resources  Lease 
Bid,"  the  information  will  be  used  to 
determine  the  high  !st  qualified  bonus 
bid  submitted  for  a  competitive  oil  and 
gas  or  geothermal  n  tsources  parcel.  For 
Form  3200-9,  "Notce  of  Intent  to 
Conduct  Geothermi  il  Resources 
Exploration  Operations,"  the 
information  will  be|  used  to  enable  the 
BLM  to  complete  enviroiunental 
reviews  in  compliance  with  NEPA.  BLM 
needs  the  information  requested  to 
determine  the  eligibility  of  an  applicant 
to  hold,  explore  for,  develop  and 
produce  oil  and  ga:  and  geothermal 
resources  on  federa  I  lands. 

The  forms  are  submitted  in  person  or 
by  mail  to  the  prop  sr  BLM  office.  On 
Form  3000-2,  the  rame  and  address  of 
the  bidder  is  neede  i  to  identify  the 
bidder  and  to  allov^  the  authorized 
officer  to  ensure  th;  it  the  bidder  meets 
the  requirements  oi  the  regulations.  The 
total  bid  and  paymi  snt  submitted  with 
the  bid  is  necessary  to  determine  the 
specific  bid  and  thit  the  bid  is 
accompanied  by  ore-fifth  of  the  amount 
of  the  bid,  as  requii  ed  by  the  regulations 
for  a  geothermal  bid,  or  the  minimum 
acceptable  bid,  firs  year's  rental,  and 
administrative  fee,  as  required  by  the 
regulations  for  an  c  il  and  gas  bid. 

On  Form  3200-9  names  and 
addresses  are  need(  id  to  identify  entities 
who  will  be  condu(  ling  operations  on 
the  land.  The  land  description  is 
necessary  to  detem  tine  the  area  to  be 
entered  or  disturbe  i  by  the  proposed 
exploration  operatian.  Dates  of 
commencement  an  i  completion  are 
used  to  determine  \  low  long  the 
applicant/operator  contractor  intends  to 
conduct  operations  on  the  land. 

BLM  developed  i  he  forms  in  1990  and 
1996,  respectively,  and  the  information 
required  from  the  f  ublic  remains  the 
same. 


Based  on  its  experience  in  conducting 
oil  and  gas  and  geothermal  lease  sales 
and  administering  geothermal 
exploration  operations,  BLM  estimates 
that  the  public  reporting  burden  is  2 
hours  for  completing  the  Competitive 
Oil  and  Gas  or  Geothermal  Resources 
Lease  Bid  (Form  3000-2)  and  2  hours 
for  completing  the  Notice  of  Intent  to 
Conduct  Geothermal  Resources 
Exploration  Operations  (Form  3200-9). 
The  bidder/lessee/operator/contractor 
has  access  to  records,  plats,  and  maps 
necessary  for  providing  land 
descriptions.  These  estimates  include 
the  time  spent  on  research,  gathering 
and  assembling  information,  reviewing 
instructions,  and  completing  and 
reviewing  the  respective  forms. 

BLM  estimates  that  approximately 
393  lease  bids  and  50  notices  of  intent 
will  be  filed  armually,  with  a  total 
aimual  burden  of  886  reporting  hours. 
Respondents  vary  ft-om  individuals  and 
small  businesses  to  large  corporations. 

Any  interested  member  of  the  public 
may  request  and  obtain,  without  charge, 
a  copy  of  Form  3000-2  or  3200-9  by 
contacting  the  person  identified  imder 
FOR  FURTHER  INFORMATION  CONTACT.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  part  of  the  public  record. 

Dated:  March  2.  2000. 
Carole  I.  Smith, 
Information  Clearance  Officer. 
(FR  Doc.  00-5481  Filed  3-6-00;  8:45  am] 

BILUNQ  CODE  4310-44-M 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Extension  for  the  Spruce 
Creek  Access  Proposal,  Rnal 
Environmental  impact  Statement 

summary:  The  National  Park  Service 
(NPS)  is  preparing  a  final  environmental 
impact  statement  (EIS)  to  evaluate  an 
application  for  access  to  a  private 
inholding  on  Spruce  Creek  in  the 
Kantishna  Hills  of  Denali  National  Park 
and  Preserve.  The  Notice  of  Intent  to 
prepare  the  EIS  was  published 
Thursday,  March  19,  1998  (Federal 
Register/Vol.  63,  No.  53).  The  owners  of 
the  inholding  submitted  an  application 
for  the  right-of-way  pursuant  to  the 
Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (ANILCA), 
tide  XI,  Section  1110(b)  and  the 
implementing  regulations  at  43  CFR  Part 
36.  The  application  states  that  the  right- 
of-way  would  provide  access  in  the 
form  of  a  road  and  airstrip  for  the 
owners  to  construct  and  operate  a 


remote  backcountry  lodge.  On  January 
7. 1998,  the  NPS  accepted  an 
application  for  access  to  a  20-acre  parcel 
on  Spruce  Creek.  The  applicants 
amended  the  request  for  access  on 
January  26,  1998,  to  request  a  revised 
location  of  an  airstrip. 

The  NPS  provided  notice  on  Tuesday, 
October  6, 1998  (Federal  Register/Vol. 

63,  No.  193)  and  Monday,  February  8, 
1999  (Federal  Register/Vol.  64,  No.  25) 
stating  additional  time  was  needed  to 
complete  the  draft  EIS  because  the 
applicants  continued  to  modify  and 
clarify  the  project  proposal.  The  NPS 
needed  additional  time  to  analyze  those 
modifications  emd  clarifications  cmd 
extended  the  dates  of  publication  and 
distribution  of  the  draft  EIS  until  Jiily 
1999.  Notices  of  Availability  of  the  draft 
EIS  were  published  on  August  2  and 
August  6,  1999  (Federal  Register/Vol. 

64,  No.  147,  and  Vol.  54,  No.  151.)  The 
public  comment  period  ended  October 
6,  1999.  Due  to  extensive  agency  and 
public  comment  on  the  draft  EIS  and  the 
need  to  conduct  an  economic  feasibility 
study  of  the  access  alternatives,  the  NPS 
is  giving  notice  to  extend  the  time 
period  to  complete  the  final  EIS  beyond 
the  time  specified  in  43  CFR  36.6. 

DATES:  The  final  EIS  will  be  available  on 
or  about  May  26,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Martin,  Superintendent, 
Denali  National  Park  and  Preserve,  P.O. 
Box  9.  Denali  Park,  Alaska  99755. 
Telephone  (907)  683-2294. 

Judith  C.  Gottlieb, 

Acting  Regional  Director. 

[FR  Doc.  00-5430  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  4310-7(MII 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  26,  2000.  Pvusuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 
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coniments  should  be  submitted  by 
March  22,  2000. 

Patrick  W.  Andrus, 

Acting  Keeper  of  the  National  Register. 

ALASKA 

North  Slope  Borough-Census  Area 

Prudhoe  Bay  Oil  Field  Discovery  Well  Site, 
200  mi.  SE  of  Barrow,  Barrow,  00000264 

FLORTOA 

Highlands  County 

Finecrest  Hotel,  Old,  1609  S.  Lake  Lotela  Dr., 
Avon  Park,  00000266 

Polk  County 

Lake  of  the  Hills  Community  Club, 

41  E.  Starr  Ave.,  Lake  Wales,  00000265 

HAWAH 
Honolulu  County 

Cooke,  Charles  Montague,  Jr.  House  and 
Kuka'O'O  Heiau  (Boundary  Increase), 
Address  Restricted.  Honolulu,  00000267 

KANSAS 

Lincoln  County 

Cummins  Block  Building,  161  East  Lincoln, 
Lincoln,  00000268 

KENTUCKY 

Boone  County 

Bedinger  Site.  Address  Restricted,  Walton, 

00000276 
Big  Bone  Lick  Archeological  District,  Along 

Big  Bone  Creek,  Union,  00000284 
Maplewood,  Address  Restricted,  Walton. 

00000275 

Bourbon  County 

Hillside  Farm,  1165  N.  Middletown  Rd., 
Paris,  00000277 

Carroll  County 

Richlawn  Farm,  1705  Highland  Ave., 
Carrollton,  00000274 

Estill  County 

Ravenna  Motor  Vehicle  Service  Building, 
(Kentucky's  National  Guard  Facilities 
MPS)  512  Main  St.,  Ravenna,  00000278 

Jefferson  County 

Fincastle,  (Louisville  and  Jefferson  County 

MPS)  7501  Wolf  Pen  Branch  Rd.,  Prospect, 

00000272 
Russell  Historic  District  (Boundary  Increase), 

Jet.  of  Muhammad  AH  Blvd.  and  S.  17th 

St.,  Louisville,  00000273 

Logan  County 

Russellville  Armory.  (Kentucky's  National 
Guard  Facilities  MPS)  190  s"  Winter  St., 
Russellville,  00000279 

Madison  County 

Richmond  Armory,  (Kentucky's  National 
Guard  Facilities  MPS)  Jet.  of  2nd  St.  and 
Moberly  Ave.,  Richmond.  00000282 


Marion  County 

Lebanon  Junior  High  School  and  Lebanon 
High  School.  Jet.  of  N.  Spalding  and  Hood 
Aves.,  Lebanon.  00000270 

Mercer  County 

Harrodsburg  Armory,  (Kentucky's  National 
Guard  Facilities  MPS)  130  N.  College  St., 
Harrodsburg.  00000281 

Metcalfe  County 

Metcalfe  County  Kentucky  Courthouse. 
Public  Square.  Edmonton,  00000271 

Nelson  County 

McClaskey,  Newell  B.,  House.  1795  KY  1066. 
Bloomfield.  00000269 

Nicholas  County 

Carlisle  Armory.  (Kentucky's  National  Guard 
Facilities  MPS)  378  Main  St..  Carlisle. 
00000280 

Washington  County 

Springfield  Armory,  (Kentucky's  National 
Guard  Facilities  MPS)  126  Armory  Hill 
Rd.,  Springfield,  00000283 

MARYLAND 

Calvert  County 

Linden,  70  Church  St.,  Prince  Frederick, 
00000285 

MICHIGAN 

Marquette  County 

Gwinn  Model  Town  Historic  District, 
Including  most  of  the  original  plat  of 
Gwinn  and  surrounding  greenbelt,  Forsyth, 
00000286 

NORTH  CAROLINA 

Pitt  County 

Kittrell— Dail  House,  Jet.  of  NC  1117  amd  NC 
1114,  Renston,  00000287 

OREGON 

Jackson  County 

Rich  Gulch  Diggings,  0.75  mi  SW  of 
Jacksonville,  Jacksonville,  00000288 

SOUTH  CAROLINA 

Clarendon  County 

Senn's  Grist  Mill — Blacksmith  Shop — Orange 
Crush  Bottling  Plant,  3  Cantey  St., 
Summerton,  00000290 

Oconee  County 

Ram  Cat  Alley  Historic  District,  Ram  Cat 
Alley  and  North  Townviile  St.,  Seneca, 
00000289 

TEXAS 

Harris  County 

City  National  Bank  Building,  1001  McKinney 
Ave.,  Houston,  00000291 

WEST  VIRGINLA 

Boone  County 

Town  of  Nellis,  Off  Cty  Rte.  1,  Nellis, 
00000292 

A  request  for  REMOVAL  has  been 
made  for  the  following  resource: 


MINNESOTA 
Becker  County 

St.  Benedict's  Mission  School  Co.  Hwy.  133 
Ogema,  82002931 

[FR  Doc.  00-5432  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  4310-70-P 

DEPARTMENT  OF  THE  irfTERIOR 

National  Park  Service 

Oil  and  Gas  Management  Plan,  Final 
Environmental  Impact  Statement, 
Padre  Island  National  Seashore,  Texas 

ACTION:  Availability  of  Final 
Environmental  Impact  Statement  and 
Oil  and  Gas  Management  Plan  for  Padre 
Island  National  Seashore,  Kenedy, 
Kleberg  and  Willacy  Counties,  Texas. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  and  the  regulations 
promulgated  by  the  Council  on 
Environmental' Quality  (40  CFR  1505.2). 
the  Department  of  the  Interior,  National 
Park  Service,  announces  the  availability 
of  a  Final  Environmental  Impact 
Statement  and  Oil  and  Gas  Management 
Plan  (FEIS/O&GMP)  for  Padre  Island 
National  Seashore,  Texas. 
DATES:  A  30-day  no-action  period  will 
follow  the  U.S.  Environmental 
Protection  Agency's  notice  of 
availability  of  the  FEIS/O&GMP. 
ADDRESSES:  PubUc  reading  copies  of  the 
FEIS/O&GMP  will  be  available  for 
review  at  the  following  locations: 
Office  of  the  Superintendent,  Padre 
Island  National  Seashore,  20301  Park 
Road  22,  Corpus  Christi,  Texas  78418, 
Telephone:  (361)  949-8173 
Minerals/Oil  and  Gas  Program  Office, 
Intermountain  Support  Office-Santa 
Fe,  National  Park  Service,  1100  Old 
Santa  Fe  Trail,  Santa  Fe,  New  Mexico 
87501,  Telephone:  (505)  988-6095 
Planning  and  Environmental  Quality 
Program  Office,  Intermountain 
Support  Office-Denver,  National  Park 
Service,  12795  W.  Alameda  Parkway, 
Lakewood,  Colorado  80228, 
Telephone:  (303)  969-2851 
Office  of  Public  Affairs,  National  Park 
Service,  18th  and  C  Streets,  NW, 
Washington,  D.C.  20240,  Telephone: 
(202) 208-6843 
SUPPLEMENTARY  INFORMATION:  The  FEIS/ 
O&GMP  analyzes  three  (3)  alternatives 
to  manage  oil  and  gas  operations  in  a 
manner  that  provides  for  hydrocarbon 
development,  while  protecting  natural 
and  cultural  resources,  visitor  use 
values,  and  human  health  and  safety. 
The  plan  will  serve  as  a  guide  over  the 
next  15-20  years  for  directing  access  for 
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from  a  surface  location  outside  an  SRA, 
or  to  place  a  pipeline  under  an  SRA  to 
avoid  surface  impacts,  would  also  be 
permitted. 

The  FEIS/O&GMP  evaluates  the 
environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  oil  and  gas  exploration 
and  development,  air  quality,  soils  and 
water  resources,  floodplains,  vegetation, 
wetlands,  fish  and  wildlife,  threatened 
and  endangered  species,  cultural 
resources,  and  visitor  experience. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Padre  Island  National 
Seashore,  at  the  above  address  and 
telephone  number. 

Dated:  February  28,  2000. 
John  A.  King, 

Acting  Director.  Intermountain  Region, 
National  Park  Service. 
[FR  Doc.  00-5431  Filed  3-6-00;  8:45  am] 

BILUNG  C006  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Upper  Rio  Grande  Basin  Water 
Operations  Review 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Intent  to  prepare  em 

Environmental  Impact  Statement  (EIS) 

for  upper  Rio  Grande  basin  water 

operations. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmented  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  with  and  on 
behalf  of  other  joint-lead  agencies  [U.S. 
Army  Corps  of  Engineers  (Corps), 
Department  of  Defense;  and  the  New 
Mexico  Interstate  Stream  Commission 
(Commission),  State  of  New  Mexico] 
intends  to  prepare  an  EIS  on  water 
operations  in  the  Rio  Grande  Basin 
above  Fort  Quitman,  Texas.  The 
preparation  of  the  EIS  will  be  integral  to 
the  Upper  Rio  Grande  Basin  Water 
Operations  Review  (Review).  It  is 
anticipated  that  a  plan  for  water 
operations  at  existing  Reclamation  and 
Corps  facilities  will  be  developed. 
DATES:  Public  scoping  meetings  will  be 
scheduled  at  locations  throughout  the 
upper  Rio  Grande  basin  between  June  1 
and  September  30,  2000.  Specific 
information  regarding  location  and 
times  of  these  meetings  will  be 
published  in  the  Federal  Register  at 
least  15  days  in  advance  of  the 
meetings. 

The  estimated  date  that  the  EIS  will 
be  completed  and  released  for  public    - 
review  is  February  2004. 


ADDRESSES:  Questions  or  comments 
regarding  the  Review  and  EIS  may  be 
directed  to  Mr.  Chris  Gorbach,  Bureau  of 
Reclamation,  505  Marquette,  NW, 
Albuquerque,  NM  87102-2162.  Email: 
cgorbach@uc.usbr.gov. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  emd 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chris  Gorbach,  Bureau  of  Reclamation, 
telephone  (505)  248-5379.  Email: 
cgorbach@uc.usbr.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
various  existing  legal  authorities,  and 
subject  to  allocation  of  supplies  and 
priority  of  water  rights  under  State  law. 
Reclamation  and  the  Corps  operate 
dams,  reservoirs,  and  other  facilities  in 
the  upper  Rio  Grande  basin  to: 

(1)  Store  and  deliver  water  for 
agricultural,  domestic,  municipal, 
industrial,  and  environmental  uses; 

(2)  Assist  the  Commission  in  meeting 
downstream  water  delivery  obligations 
mandated  by  the  Rio  Grande  Compact; 

(3)  Provide  flood  protection  and 
sediment  control;  and 

(4)  Comply  with  existing  law,  contract 
obligations,  and  international  treaty. 

The  Review  will  be  the  basis  of,  and 
integral  to,  preparation  of  the  EIS.  The 
purpose  of  the  Review  and  EIS  is  to: 

(1)  Identify  flexibilities  in  operation  of 
Federal  reservoirs  and  facilities  in  the 
upper  Rio  Grande  basin  that  are  within 
existing  authorities  of  Reclamation,  the 
Corps,  and  the  Commission,  and  in 
compliance  with  State  and  Federal  law; 

(2)  Develop  a  better  understanding  of 
how  these  facilities  could  be  operated 
more  efficiently  and  effectively  as  an 
integrated  system; 

(3)  Formulate  a  plan  for  future  water 
operations  at  these  facilities  that  is 
within  the  existing  authorities  of 
Reclamation,  the  Corps,  and  the 
Commission;  complies  with  State, 
Federal,  and  other  applicable  laws  and 
regulations;  and  assures  continued  safe 
dam  operations; 
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(4)  Improve  processes  for  making 
decisions  about  water  operations 
through  better  interagency 
communications  and  coordination,  and 
facilitation  of  public  review  and  input; 
and 

(5)  Support  compliance  of  the  Corps, 
Reclamation,  and  the  Commission  with 
applicable  law  and  regulations, 
including,  but  not  limited  to,  the 
National  Environmental  Policy  Act  and 
the  Endangered  Species  Act. 

The  EIS  will  address  water  operations 
at  the  following  facilities  with  the  noted 
exceptions  and  limitations. 

•  Flood  control  operations  at  Platoro 
Reservoir  (the  Review  and  EIS  will 
include  only  flood  control  operations  at 
Platoro  that  are  under  Corps  authority. 
Water  supply  operations  at  Platoro  are 
under  local  control.) 

•  Closed  Basin  Division — San  Luis 
Valley  Project. 

•  Heron  Dam  and  Reservoir. 

•  Abiquiu  Dam  and  Reservoir. 

•  Cocniti  Dam  and  Reservoir. 

•  Jemez  Canyon  Dam  and  Reservoir. 

•  Low  Flow  Conveyance  Channel. 

•  Flood  control  operations  at 
Elephant  Butte  Dam  and  Reservoir 
(because  of  current  litigation,  water 
supply  operations  at  Elephant  Butte  will 
not  be  included  in  the  Review  or  EIS). 

•  Flood  control  operations  at  Caballo 
Dam  and  Reservoir  (because  of  ciurent 
litigation,  water  supply  operations  at 
Caballo  will  not  be  included  in  the 
Review  or  EIS). 

The  EIS  will  present  alternatives  for 
exercise  of  discretionary  authority  of 
Reclamation,  the  Corps,  and  the 
Commission  with  respect  to  water 
operations  at  these  facilities  and 
evaluate  the  environmental,  economic, 
and  social  effects  of  these  alternatives. 
Some  of  the  issues  to  be  considered 
include  changing  channel  capacity 
criteria  at  Albuquerque,  maintenance  or 
non-maintenance  of  a  sediment  pool  at 
Jemez  Canyon  Dam,  storage  or  non- 
storage  of  Rio  Grande  water  in 
authorized  San  Juan-Chama  space  in 
Abiquiu  Reservoir,  and  operation  of  the 
low  flow  conveyance  channel. 

Coordination  is  ongoing  with  both 
public  and  private  entities  having 
jurisdiction  Dr  an  interest  in  water 
operations  in  the  upper  Rio  Grande 
basin.  Fact  sheets  and  briefings  were 
presented  at  several  public  forums  prior 
to  this  Notice.  In  July  1999  pueblos  and 
tribes.  State,  Federal,  and  local  agencies 
were  invited  to  participate  in  the 
Review  and  preparation  of  the  EIS.  The 
Corps,  Reclamation,  and  the 
Commission,  as  lead  agencies,  signed  in 
January  2000  a  Memorandum  of 
Agreement  to  define  the  scope  of  the 
Review  and  EIS  and  to  establish  their 


roles  and  responsibilities  relating  to 
completing  the  Review  and  EIS  in       ' 
accordance  with  NEPA,  the  Endangered 
Species  Act,  and  other  laws  and 
regulations.  To  date,  the  Pueblo  of  San 
Juan,  Middle  Rio  Grande  Conservancy 
District,  New  Mexico  Department  of 
Game  and  Fish,  Colorado  State  Engineer 
(as  Rio  Grande  Compact  Commissioner), 
New  Mexico  Environment  Department, 
and  New  Mexico  Department  of 
Agriculture  have  responded  in  writing 
that  they  will  participate  as  cooperating 
agencies.  Many  others  have  indicated 
their  interest  in  participating  through 
the  public  involvement  process  or  by 
participating  on  technical  analysis 
teams.  The  joint  lead  agencies  will  seek 
and  encourage  public  involvement 
throughout  the  project.  The 
responsibilities  of  Reclamation,  the 
Corps,  and  Commission  include 
conducting  public  scoping  meetings 
throughout  the  basin,  EIS  comment 
hearings,  and  other  outreach  activities. 

The  environmental  evaluation  will 
assess  the  potential  effects  that  the 
proposed  water  operations  alternatives 
may  have  on  Indian  Trust  Assets,  and 
minority  and  low  income  populations. 

Dated:  February  22,  2000. 
Charles  A.  Calhoun, 

Regional  Director,  Upper  Colorado  Region. 
[FR  Doc.  00-5458  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  4310-94-U 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Form  Under  0MB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
notice  on  this  information  collection 
request  on  December  28,  1999,  in  64  FR 
72677,  at  which  time  a  60-calendar  day 
comment  period  was  announced.  The 
comment  period  ended  February  29, 
2000.  No  comments  were  received  in 
response  to  this  notice. 

The  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 


information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 

DATES:  Comments  must  be  received  on 
or  before  April  6,  2000. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer 

Carol  Brock,  Records  Manager, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W.,  Washington.  D.C.  20527;  202/ 
336-8563. 

OMB  Reviewer 

David  Rostker,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket    . 
Library,  Room  10102,  725  17th  St..  ' 
N.W.,  Washington,  D.C.  20503,  202/ 
395-3897. 

Summary  of  Form  Under  Review 

Type  of  Request:  Extension  of 
currently  approved  form. 

Title:  Application  for  Political  Risk 
Investment  Insurance. 

Form  Number:  OPIC-52. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  6  hours  per  project. 

Number  of  Responses:  160  per  year. 

Federal  Cost:  $3,200  per  year. 

Authority  for  Information  Collection: 
Sections  231,  234(a),  239(d),  and  240A 
of  the  Foreign  Assistance  Act  of  1961. 
as  amended. 

Abstract  (Needs  and  Uses):  The 
application  is  the  principal  document 
used  by  OPIC  to  determine  the 
investor's  and  project's  eligibility,  assess 
the  envirormiental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country' 
economy,  and  collect  information  for 
underwriting  analysis. 
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Dated;  March  1,  2G|)0 

Ralph  A.  Kaiser, 

Senior  Counsel  for 
Department  of  Legal  l^fft 

[FR  Doc.  00-5438 

aiLUNO  CODE  321 0-01 -« 


Aflministration, 
'b/rs. 

3-6-00;  8:45  am] 


Fil  3d 


NATIONAL  ARCHI VES  AND  RECORDS 
ADMINiSTRATIO^ 

Records  Schedule  s;  Availability  and 
Request  for  Comn  lents 

AGENCY:  National  i  irchives  and  Records 

Administration  (N|\RA). 

ACTION:  Notice  of  i 

proposed  records 

comments. 


a  liability  of 
schedules;  request  for 


a][ 


whit 


SC. 


SUMMARY:  The  Nat  onal 
Records  Administi  ation 
publishes  notice  at 
of  certain  Federal 
records  dispositior 
schedules).  Once 
records  schedules 
instructions  on 
when  no  longer 
Government 
the  preservation  o 
continuing  value  i 
Archives  of  the 
destruction,  after  a 
records  lacking 
research,  or  other 
published  for  reco 
which  agencies 
records  not  previo^; 
disposal  or  reduce 
of  records  already 
disposal.  NARA 
comments  on 
required  by  44  U 
DATES:  Requests 
received  in  writing 
21,2000.  Once  the 
records  is  completi  fd 
a  copy  of  the 
usually  prepare  apbraisal 
memorandums  tha ; 
information 
covered  by  a  propc  sed 
too,  may  be  reques  :ed 
provided  once  the 
completed.  Reque^ers 
days  to  submit  coifments 
ADDRESSES:  To 
records  schedule 
notice,  write  to  the 
Management  Division 
National  Archives 
Administration  (NKRA) 
Road,  College  Park , 
Requests  also  may 
FAX  to  301- 
records.mgt@arch2 
must  cite  the  conti  ol 
appears  in  parenth  b; 


Archives  and 
(NARA) 
least  once  monthly 
;  gency  requests  for 
authority  (records 
proved  by  NARA, 
)rovide  mandatory 
happens  to  records 
nefeded  for  current 
busin  jss.  They  authorize 
fl records  of 
the  National 
United  States  and  the 

specified  period,  of 
adioinistrative,  legal, 
value.  Notice  is 
s  schedules  in 
propose  to  destroy 
sly  authorized  for 
the  retention  period 
luthorized  for 
in  irites  public 
such] records  schedules,  as 
3303a(a). 
copies  must  be 
on  or  before  April 
appraisal  of  the 
NARA  will  send 
schedule.  NARA  staff 


fo- 


concemmg 


contain  additional 
the  records 
schedule.  These, 
and  will  be 
appraisal  is 

will  be  given  30 
Its. 
reqUest  a  copy  of  any 
identified  in  this 
Life  Cycle 

(NWML), 
and  Records 

8601  Adelphi 
MD  20740-6001. 
be  transmitted  by 
-713-6P52  or  by  e-mail  to 

nara.gov.  Requesters 

number,  which 
ses  after  the  name  of 


the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
of  these  update  previously  approved 
schedules,  and  some  include  records 
proposed  as  permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  nimiber  of  schedule  items,  and  the 
nimiber  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too. 


includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture,  Animal 
and  Plant  Health  Inspection  Service 
(Nl-463-98-3,  3  items,  3  temporary 
items).  Applications  and  related  records 
pertaining  to  obtaining  agency 
recognition  as  an  approved  stockyard 
for  swine  and  cattle,  including 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-00-5,  3  items,  3 
temporary  items).  Records  relating  to 
Army  law  library  services  and  the 
continuing  legal  education  of  Judge 
Advocate  officers.  Library  records 
include  publication  account  inventories, 
surveys,  and  purchase  orders. 
Continuing  legal  education  files  include 
correspondence,  surveys,  and 
recertification  docimientation.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

3.  Department  of  tne  Army,  Agency- 
wide  (Nl-AU-98-7,  2  items,  2 
temporary  items).  Reports  and  other 
records  pertaining  to  the  inspection  and 
testing  of  grounding  systems  at 
ammunition  and  explosives  facilities  to 
protect  against  lightening  strikes  cmd 
power  surges.  Included  are  electronic 
copies  of  documents  created  using 
electronic  meiil  and  word  processing. 

4.  Department  of  Defense,  Office  of 
the  Secretary  of  Defense  (Nl-330-00-1, 
1  item,  1  temporary  item).  Elementary 
school  student  record  files  pertaining  to 
pupils  in  Defense  Department  schools. 
Files  contain  documents  on  enrollment, 
registration,  achievement  test  results, 
and  grades.  This  schedule  reduces  the 
retention  period  for  these  records, 
which  were  previously  approved  for 
disposal. 

5.  Department  of  Defense,  Defense 
Contract  Audit  Agency  (Nl-372-00-1.  4 
items,  4  temporary  items).  Quality 
assurance  records  relating  to  audit 
management  activities  implemented  to 
ensure  that  appropriate  audit  standards, 
policies,  and  procedures  have  been 
adopted  and  followed.  Included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  This  schedule  also 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

6.  Department  of  Defense,  Defense 
Contract  Audit  Agency  (Nl-372-00-2,  5 
items,  4  temporary  items).  Agency 
corres-pondence  with  individual 
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members  of  Congress  concerning  letters 
from  their  constituents  and  other 
inquiries  not  relating  to  congressional 
committees.  Included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
This  schedule  also  authorizes  the 
agency  to  apply  the  disposition 
instructions  proposed  for  temporary 
records  to  any  recordkeeping  medium. 
Also  proposed  are  minor  changes  in  the 
disposition  instructions  for 
correspondence  with  congressional 
committees,  which  was  previously 
approved  for  permanent  retention. 

7.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  (Nl-537- 
00-1, 149  items,  149  temporary  items). 
Records  relating  to  security  matters. 
Records  pertain  to  such  subjects  as  the 
protection  of  classified  information  and 
facilities,  security  violations,  security 
surveys  and  inspections,  release  of 
security  classified  information,  security 
policy,  conmiimications  security,  the 
issuance  of  identification  cards  and 
badges,  vehicle  registration, 
counterintelligence,  and  persoimel 
security.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

8.  Department  of  Justice,  Federal 
Bureau  of  Prisons  (Nl-129-00-5,  5 
items,  5  temporary  items).  Records 
relating  to  the  maintenance  and 
inspection  of  agency  facilities.  Included 
are  such  records  as  inspection  reports, 
log  books,  work  orders,  and  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

9.  Department  of  Justice,  Justice 
Management  Division  (Nl-60-00-6,  5 
items,  1  temporary  item).  Photographs 
of  routine  events,  such  as  employee 
award  ceremonies  and  retirement 
parties,  and  photographic  portraits  of 
agency  persormel  other  than  top-level 
officials.  Proposed  for  permanent 
retention  are  photographs  relating  to  the 
Attorney  General  and  to  significant 
events  and  activities  as  well  as  a 
commemorative  photo  album  relating  to 
Attorney  General  Robert  F.  Kennedy. 

10.  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(Nl-85-00-1,  2  items,  2  temporary 
items).  Fingerprint  tracking  system 
database  records  and  computer  tapes 
used  for  the  inter-agency  transfer  of 
fingerprint  information.  Data  in  the 
system  includes  name,  date  and  place  of 
birth,  and  other  information  concerning 
aliens  who  are  required  to  submit 
fingerprints  as  well  as  such  information 
as  date  fingerprints  were  submitted  to 
the  Federal  Bureau  of  Investigation  and 
type  of  response  provided  by  the  FBI. 

11.  Department  of  Health  and  Human 
Services,  Administration  for  Children 


and  Families  (Nl-292-99-1,  2  items,  2 
temporary  items).  Administrative  files 
of  the  Preschool  Education  Program, 
dating  from  1969-1970,  that  consist  of 
travel  orders,  requests  for  information, 
trip  reports,  hotel  reservations, 
conference  schedules,  and  related 
correspondence.  Also  included  are 
statistical  printouts  of  the  Refugee 
Resettlement  Program,  dating  from 
1987-1989,  that  contain  incomplete 
demographic  data.  These  printouts  were 
created  from  a  database  that  is  already 
in  the  National  Archives. 

12.  Department  of  Health  and  Human 
Services,  Health  Resources  and  Services 
Administration  (Nl-512-00-1, 10 
items,  7  temporary  items).  Older  records 
accumulated  by  the  Health  Resources 
and  Services  Administration,  1964- 
1976.  Included  are  such  records  as 
questionnaires,  requests  for  information, 
thank-you  letters,  personal  health 
surveys,  teeth  charts,  x-ray  files,  grant 
proposals,  follow-up  reports, 
evaluations  of  technical  proposals, 
financial  data,  personnel  folders,  and 
administrative  planning  files.  Records 
proposed  for  permanent  retention 
include  subject  files  of  the  director  of 
the  Office  of  Family  Benefits  Planning, 
subject  files  of  the  director  of  the 
National  Center  for  Health  Services 
Research,  arid  files  relating  to  activities 
of  the  U.S.  National  Committee  on  Vital 
and  National  Health  Statistics. 

13.  Department  of  Labor,  Office  of 
hispector  General  (N 1-1 74-00-2, 10 
items,  10  temporary  items).  Formal  case 
files  and  a  related  case  file  tracking 
system,  notations  and  logs  of  telephone 
calls  received  on  the  Inspector  General's 
Fraud,  Waste  and  Abuse  Hotline, 
correspondence  containing  anonymous 
or  vague  allegations,  and  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Summaries  of  important  cases  and 
information  concerning  other  significant 
activities  are  included  in  the  Inspector 
General's  Semiannual  Report  to  the 
Congress,  which  was  previously 
approved  for  permanent  retention. 

14.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-00-2. 
2  items,  2  temporary  items).  Paper 
copies  of  the  quarterly  report  submitted 
to  Congress  concerning  century  date 
change  activities.  Reports  include 
information  on  project  status, 
conversion  strategies,  and  the  cost  in 
funds  and  staff  time.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

15.  Federal  Energy  Regulatory 
Commission,  Office  of  General  Counsel 
{Nl-1 38-98-1 5.  3  items,  3  temporary 
items).  Reports  and  related  records 


documenting  deviations  from 
established  standards  of  conduct  by 
transmission  providers  occurring  diuing 
an  emergency.  Included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

16.  Federal  Energy  Regiuatory 
Commission,  Office  of  Chief  Accountant 
(Nl-138-98-17,  6  items.  6  temporary 
items).  Requests  for  approval  by  the 
Chief  Accountant  for  variations  in 
accounting  procedures  and  records 
retention  (AC  dockets)  and  requests  for 
Commission  approval  of  changes  in 
depreciation  rates  (DR  dockets).  AC 
dockets  include  requests  for  accounting/ 
journal  entries  for  losses  and  related 
taxes,  extensions  of  time  for  filing 
submissions,  and  files  documenting 
records  retention  and  disposal  actions. 
DR  dockets  include  petitions  requesting 
changes  in  depreciation  rates  retained 
for  accounting  piu"poses  only.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  that  relate  to  both 
AC  and  DR  dockets. 

17.  Federal  Energy  Regulatory 
Commission,  Office  of  Electric  Power 
Regulation  (Nl-138-98-6,  10  items.  10 
temporary  items).  Docket  case  files 
related  to  transmission  service,  stranded 
cost  recovery,  declaration  of  non- 
jurisdictional  status,  and  applications 
for  exempt  wholesale  generator  status. 
Case  files  include  complaints, 
statements  of  positions,  motions  to 
intervene,  requests  and  petitions,  briefs, 
testimony  and  exhibits,  and  related 
documents.  Docket  sheets  and  agency 
compilations  of  formal  docimaents  were 
previously  approved  for  permanent 
retention. 

18.  Kahoolawe  Island  Conveyance 
Commission,  Agency-wide  (Nl-220- 
00-2,  16  items,  8  temporary  items). 
Paper  copies  of  agendas  and  minutes, 
reports,  public  hearing  summaries, 
testimony,  public  hearing  transcripts, 
legislative  files,  correspondence,  and 
publications  are  proposed  for  disposal 
as  is  a  duplicate  video  recording.  The 
original  copy  of  this  video  recording 
and  microfilm  copies  of  paper  files  are 
proposed  for  permanent  retention  in  the 
National  Archives.  Records  proposed  for 
disposal  will  be  transferred  to  the 
archives  of  the  State  of  Hawaii. 

19.  National  Archives  and  Records 
Administration,  Information  Security 
Oversight  Office  (Nl-64-00-3,  6  items, 
3  temporary  items).  Working  papers 
compiled  during  the  drafting  of  the 
office's  Annual  Report  to  the  President. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  that  relate  to 
annual  reports  and  the  office's  oversight 
of  government-wide  information 
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acquired  from 
other  agencies, 
records  were 
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level,  routine  correspondence  files, 
monthly  status  reports  to 
Conunissioners,  power  reactor  license 
docket  files,  and  transcripts  of  ASLBP 
hearings.  Paper  copies  of  these  records 
were  previously  approved  for  disposal. 
Series  proposed  for  permanent  retention 
include  electronic  recordkeeping  copies 
of  records  related  to  committees  and 
conferences  for  which  NRC  is  the 
sponsor,  subject  files  accumulated  at  the 
office  director  level,  memoranda  to 
panel  board  members,  technical  memos, 
and  regulatory  history  files  for  proposed 
and  final  rulemaking. 

22.  Nuclear  Regulatory  Commission, 
Office  of  the  Chief  Information  Officer 
(Nl-43 1-00-1 7,  67  items,  51  temporary 
items).  Electronic  records  in  the 
Commission's  Agency-wide  Document 
Access  and  Management  System 
(ADAMS)  accumulated  by  the  Chief 
Information  Officer,  including 
electronic  copies  of  records  created 
using  office  automation  tools  and  of 
records  used  to  create  ADAMS  portable 
dociunent  format  files.  Record  materials 
associated  with  ADAMS  legacy  libraries 
in  all  media  are  proposed  for  disposal 
as  are  duplicate  reference  files  of  the 
Public  Document  Room,  ADAMS 
Publicly  Available  Records  System 
(PARS)  Library  records,  and  records 
associated  with  the  Nuclear  Documents 
System  (NUDOCS).  Electronic 
recordkeeping  copies  of  annual  reports 
to  the  Attorney  General  on  the  Freedom 
of  Information  Act  are  proposed  for 
disposal  as  are  paper  copies  of  these 
records  that  pre-date  ADAMS.  Other 
files  proposed  for  disposal  include 
records  of  committees  and  conferences 
for  which  NRC  is  not  the  sponsor, 
working  papers  and  backgroimd 
materials  associated  with  forms  files, 
subject  files  accumulated  below  the 
office  director  level,  routine 
correspondence  files,  the  electronic 
final  copies  of  graphic  art  products, 
half-tone  negatives  and  camera-ready 
copy,  and  publication  working  papers. 
Paper  copies  of  these  records  were 
previously  approved  for  disposal.  Series 
proposed  for  permanent  retention 
include  electronic  recordkeeping  copies 
of  records  related  to  committees  and 
conferences  for  which  NRC  is  the 
sponsor,  subject  files  accumulated  at  the 
office  director  level,  posters  distributed 
agency-wide  or  to  the  public,  copies  of 
all  publications,  and  regulatory  history 
files.  This  schedule  also  proposes  minor 
changes  in  the  disposition  instructions 
for  paper  copies  of  committee  and 
conference  records,  which  were 
previously  scheduled. 

23.  Nuclear  Regulatory  Commission, 
Office  of  General  Counsel  (Nl^31-00- 
18,  71  items,  59  temporary  items). 


Electronic  records  in  the  Commission's 
Agency-wide  Document  Access  and 
Management  System  (ADAMS) 
accumulated  by  the  General  Coimsel, 
including  electronic  copies  of  records 
created  using  office  automation  tools 
and  of  records  used  to  create  ADAMS 
portable  document  format  files.  Records 
proposed  for  disposal  include  electronic 
recordkeeping  copies  of  records  related 
to  committees  and  conferences  for 
which  NRC  is  not  the  sponsor,  subject 
files  accumulated  below  the  office 
director  level,  routine  correspondence 
files,  licensing  docket  formal  hearing 
files,  and  patent  and  technical  data  files. 
Paper  copies  of  these  records  were 
previously  approved  for  disposal.  Paper 
copies  of  conflict  of  interest  files  and 
personal  opinion  files  are  also  proposed 
for  disposal.  Series  proposed  for 
permanent  retention  include  electronic 
recordkeeping  copies  of  Commission 
memorandum  files,  records  of 
committees  and  conferences  for  which 
NRC  is  the  sponsor,  subject  files 
accumulated  at  the  office  director  level, 
legislative  files,  litigation  case  files,  and 
regulatory  history  files. 

24.  Nuclear  Regulatory  Commission, 
Office  of  Nuclear  Regulatory  Research 
(Nl-431-00-19,  99  items.  67  temporary 
items).  Electronic  records  in  the 
Commission's  Agency-wide  Document 
Access  and  Management  System 
(ADAMS)  accumulated  by  the  Office  of 
Nuclear  Regulatory  and  Research, 
including  electronic  copies  of  records 
created  using  office  automation  tools 
and  of  records  used  to  create  ADAMS 
portable  document  format  files.  Records 
proposed  for  disposal  include  electronic 
recordkeeping  copies  of  records  related 
to  committees  and  conferences  for 
which  NRC  is  not  the  sponsor,  subject 
files  accumulated  below  the  office 
director  level,  routine  correspondence 
files,  grants  case  files,  unsuccessful 
grant  applications,  grant  administrative 
files,  nuclear  safety  standards  program 
files  accumulated  in  connection  with 
the  development  of  standards  and 
guides,  personnel  monitoring  reports 
and  overexposure  reports  that  have  been 
entered  into  the  Radiation  Exposure 
Information  System  (REIRS),  rejected 
research  project  proposals,  research 
program  files  at  and  below  the  division 
level,  and  all  other  research  project  case 
files  not  identified  as  permanent.  Paper 
copies  of  these  records  were  previously 
approved  for  disposal.  Series  proposed 
for  permanent  retention  include 
electronic  recordkeeping  copies  of 
records  related  to  abnormal  occurrence 
case  files,  case  study  report  files,  formal 
arrangement  and  agreement  files, 
program  correspondence  files 
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accumulated  at  the  office  director  level, 
final  products  related  to  grants  files, 
nuclear  safety  standards  and  guides, 
personnel  monitoring  reports  and 
overexposure  reports  not  placed  on 
REIRS.  REIRS  system  programming  and 
documentation,  regulatory  history  files 
for  proposed  and  final  rulemaking, 
research  program  files  accumulated  at 
the  office  director  level,  scientific  and 
technical  reports,  and  research  project 
case  files  deemed  by  NRC  or  NARA  to 
have  exceptional  value. 

25.  Tennessee  Valley  Authority. 
Engineering  Services  (Nl-142-98-2.  10 
items,  6  temporary  items). 
Correspondence  files  documenting 
routine  administrative  functions  such  as 
budget  and  finance,  equipment  and 
supplies,  training  and  staff 
development,  and  warehousing. 
Included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Correspondence 
files  documenting  substantive  program 
policy  and  planning  matters  are 
proposed  for  permanent  retention. 
These  include  files  on  organization  and 
management  and  systems  engineering. 

26.  Tennessee  Valley  Authority. 
Fossil  and  Hydro  Power  {Nl-142-98-8, 
2  items.  2  temporary  items).  General 
procedures  for  plant  operations, 
including  maintenance,  safety, 
environmental,  and  administrative 
requirements,  and  similar  procedm-es 
specific  to  individual  agency  sites.  This 
schedule  provides  for  the  disposal  of 
both  paper  copies  of  these  records  as 
well  as  electronic  copies  maintained  in 
an  agency-wide  document  management 
system. 

27.  Teimessee  Valley  Authority. 
Water  Management  (Nl-142-97-16,  17 
items.  17  temporary  items). 
Environmental  chemistry  laboratory 
procediu-es  and  analysis  records  relating 
to  the  testing  of  water  samples.  Included 
are  files  on  standardized  procedures, 
laboratory  notebooks,  raw  data  analyses, 
reports  to  clients,  and  electronic 
systems  and  related  files  used  to  record 
the  results  of  tests  and  monitor 
instruments  and  equipment. 

Dated:  March  1,  2000. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services- 
Washington,  DC. 

[FR  Doc.  00-5484  Filed  3-6-00:  8:45  am] 
BILUNG  CODE  7S15-01-f> 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts, 
Leadership  Initiatives  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel 
(International  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  13,  2000.  The  panel  will  meet 
from  9  to  9:30  a.m.  in  Room  716  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12,  1999,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),(6)  and  (9)(B)  of  section 
552b  of  title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
D.C,  20506,  or  call  202/682-5691. 

Dated:  March  2.  2000. 
Kathy  Plowtz-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  00-5569  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  7537-01 -M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  National  Institute  for  Literacy. 
ACTION:  Notice  of  information  collection. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.),  this  notice  aimounces  an 
Information  Collection  Request  (ICR)  by 
the  NIFL.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  April  6,  2000. 
ADDRESSES:  Submit  written  comments 
to:  National  Institute  for  Literacy,  1775 
I  Street,  NW,  Suite  730.  Washington,  DC 
20006,  Attention:  William  B.  Hawk. 
Copies  of  the  complete  ICR  and 
accompanying  appendixes  may  be 


obtained  from  the  above  address  or  by 
contacting  William  B.  Hawk  at  (202) 
233-2042.  Coirunents  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
whawk@nifl.gov. 

All  written  comments  will  be 
available  for  public  inspection  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Literacy 
Information  and  Communication 
System  (LINCS)  Special  Collection 
Development  Partners  Awards  to 
organizations  to  support  the  creation 
and  maintenance  of  subject  specific  sets 
of  literacy-related  information  on 
LINCS. 

Abstract.  The  National  Institute  For 
Literacy  (NIFL)  was  created  by  the 
National  Literacy  Act  of  1991  and 
amended  by  the  Workforce  Investment 
Act  of  1998  to  provide  a  national  focal 
point  for  literacy  activities  and  to 
facilitate  the  pooling  of  ideas  and 
expertise  across  a  fragmented  field.  The 
Act  authorizes  the  NIFL  to  conduct 
basic  and  applied  research  and 
demonstrations  on  literacy;  collect  and 
disseminate  information  to  Federal, 
State,  and  local  entities  w\\h  respect  to 
literacy;  and  improve  and  expand  the 
system  for  deliver}'  of  literacy  services. 
The  NIFL  will  provide  funding  to 
organizations  for  the  creation  of  in- 
depth  literacy-related  collections  of 
subject  specific  information  on  LINCS. 
Evaluations  to  determine  successful 
applications  will  be  made  by  a  panel  of 
literacy  experts  and  information 
specialists  using  the  published  criteria. 
The  NIFL  will  use  this  information  to 
make  up  to  10  cooperative  agreement 
awards  for  a  period  of  up  to  three  years. 

Burden  Statement.  The  burden  for 
this  collection  of  information  is 
estimated  at  40  hours  per  response  for 
the  first  year.  This  estimate  includes  the 
time  needed  to  review  instructions, 
complete  the  form,  and  review  the 
collection  of  information.  No  more  than 
10  applicants  will  be  awarded  a  three- 
year  cooperative  agreement  grant.  Each 
awardee  will  have  an  aimual  update  of 
the  application  requiring  an  average  of 
30  hours  per  response  for  each 
continuation  year. 

Respondents:  Public  and  private  non- 
profit organizations. 
Estimated  Number  of  Respondents: 

25. 
Estimated  Number  of  Responses  Per 

Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  52  hours. 

Frequency  of  Collection:  One  time. 
Send  comments  regarding  the  burden 
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Dated:  March  2 
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UNCS  Project  Director, 
[FR  Doc.  00-5482  F 
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NATIONAL  INSTT  'UTE  FOR  LITERACY 
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Comment 
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a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Literacy 
Information  and  Communication 
System  (LINCS)  Regional  Technology 
Centers  Awards  to  organizations  to 
support  the  creation  of  regional 
technology  coordinating  denters  to 
expand  and  coordinate  LINCS  services 
at  the  regional  and  state  level. 

Abstract:  The  National  Institute  For 
Literacy  (NIFL)  was  created  by  the 
National  Literacy  Act  of  1991  and 
amended  by  the  Workforce  Investment 
Act  of  1998  to  provide  a  national  focal 
point  for  literacy  activities  and  to 
facilitate  the  pooling  of  ideas  and 
expertise  across  a  fragmented  field.  The 
Act  authorizes  the  NIFL  to  conduct 
basic  and  applied  research  and 
demonstrations  on  literacy;  collect  and 
disseminate  information  to  Federal, 
State  and  local  entities  with  respect  to 
literacy;  and  improve  and  expand  the 
system  for  delivery  of  literacy  services. 
The  NIFL  will  provide  funding  to 
organizations  for  the  creation  of  regional 
technology  centers  that  will  represent 
and  promote  LINCS  within  their  region; 
work  with  the  NIFL  and  other  regional 
technology  centers  to  improve  and 
expand  LINCS;  provide  literacy-related 
resources  through  LINCS;  and  train 
organizations  and  individuals  in  the  use 
of  LINCS  and  technology,  and  carryout 
such  other  tasks  as  called  for  in  the 
information  collection  request. 
Evaluations  to  determine  successful 
applications  will  be  made  by  a  panel  of 
literacy  experts  and  information 
specialist  using  the  published  criteria. 
The  NIFL  will  use  this  information  to 
make  up  to  5  cooperative  agreement 
awards  for  a  period  of  up  to  three  years. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  at  55  hours  per  response  for 
the  first  year.  This  estimate  includes  the 
time  needed  to  review  instructions, 
complete  the  form,  and  review  the 
collection  of  information.  No  more  than 
five  applicants  will  be  awarded  a  three- 
year  cooperative  agreement  grant.  Each 
awardee  will  have  an  annual  update  of 
the  application  requiring  an  average  of 
40  hours  per  response  for  each 
continuation  year. 

Respondents:  Public  and  private  non- 
profit organizations. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  79  hours. 

Frequency  of  Collection:  One  time. 
Send  comments  regarding  the  burden 


estimate  or  any  other  aspects  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
National  Institute  for  Literacy,  1775  I 
Street,  NW,  Suite  730,  Washington,  DC 
20006,  Attention:  Jaleh  Behroozi  Soroui. 
Comment  also  can  be  sent  by  email  to 
the  following  address: 
jbehroozi.nilf.gov. 

Request  for  Comments 

NIFL  solicits  comments  to:  (i) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (ii)  Evaluate  the 
accuracy  of  the  agency's  estimates  of  the 
burden  of  the  propose  collection  of 
information,  (iii)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  (iv)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated  or 
electronic  collection  technologies  of 
other  forms  of  information  technology, 
e.g,  permitting  electronic  submission  of 
responses. 

Dated:  March  2,  2000. 
Jaleh  Behroozi  Soroui, 

LINCS  Project  Director.  NIFL. 

[FR  Doc.  00-5483  Filed  3-6-00;  8:45  am] 

BIUJNG  CODE  6055-01-M 


NATIONAL  INSTITUTE  FOR  LITERACY 
[CFDA  No.  84.2571] 

Literacy  Leadership  Fellowship 
Program 

AGENCY:  National  Institute  for  Literacy. 
ACTION:  Notice  Inviting  Applications  for 
the  Literacy  Leader  Fellowship  Program. 

Purpose  of  Program:  The  Literacy 
Program  is  designed  to  provide  Federal 
financial  assistance  to  adult  learners 
and  to  individuals  pursuing  careers  in 
adult  education  or  literacy  in  the  areas 
of  instruction,  research,  or  innovation. 
Under  the  program,  literacy  workers  and 
adult  learners  are  applicants  for 
fellowships. 

Deadline  for  Transmittal  of 
Applications:  Applications  must  be 
received  at  the  National  Institute  for 
Literacy  no  later  than  5:00  p.m.  May  8, 
2000. 

Available  Funds:  $125,000. 

Estimated  Range  of  Awards:  $40,000- 
09$70,000. 

Estimated  Average  Size  of  Awards: 
$60,000. 

Estimated  Number  of  Awards:  2-3. 

Note:  The  National  Institute  for  Literacy  is 
not  bound  by  any  estimates  in  this  notice. 
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Project  Period:  Projects  will  be  not 
less  than  three  and  no  more  than  12 
months  of  full  or  part-time  activity. 
Projects  will  begin  no  earlier  than 
September  2000,  and  end  no  later  than 
September  2001. 

Applicable  Regulations:  The 
regulations  governing  the  National 
Institute  for  Literacy's  Literacy 
Fellowship  Program  as  published  in  the 
March  7,  2000  issue  of  the  Federal 
Register.  The  regulations  are  also 
available  on-line  at  http://wv^rw.nifl.gov/ 
activities/fllwhome.htm. 

While  the  Institute  is  administered  by 
an  Interagency  agreement  with  the  U.S. 
Departments  of  Education,  Labor,  and 
Health  and  Human  Services,  the  specific 
policies  and  procedures  of  these 
agencies  regarding  rulemaking  and 
administration  of  grants  are  not  adopted 
by  the  Institute  except  as  expressly 
stated  in  this  Notice  and  in  the 
regulations. 

Transmittal  of  Applications:  An 
original  and  seven  (7)  copies  of 
applications  for  award  must  be  received 
by  the  Institute  on  or  before  the 
deadline  date  by  May  8,  2000. 

Applications  delivered  by  mail: 
Applications  sent  by  mail  must  be 
addressed  to  National  Institute  for 
Literacy,  1775  I  Street,  N'W,  Suite  730, 
Washington,  DC  20006-2417,  Attention: 
(CFDA#84.257I). 

An  applicant  is  encouraged  to  use 
registered,  certified,  or  first-mail. 

Late  applicants  will  be  notified  that 
their  applications  will  not  be 
considered,  and  their  applications  will 
be  returned. 

Applications  delivered  by  Hand: 
Applications  that  are  hand-delivered 
must  be  taken  to  the  National  Institute 
for  Literacy,  1775  I  Street,  NW,  Suite 
730,  Washington,  DC  20006-2417. 

The  Institute  will  accept  hand- 
delivered  applications  between  8:30 
a.m.  and  5:00  p.m.  (Washington.  DC 
time)  daily,  except  Saturdays,  Sundays 
and  Federal  holidays.  Applications  that 
are  hand-delivered  will  not  be  accepted 
by  the  Institute  after  5:00  p.m.  on  the 
due  date: 

Acknowrledgement  of  Applications: 
The  Institute  will  mail  an  Applicant 
Receipt  Acknowledgment  to  each 
applicant  within  15  days  from  the  due 
date.  If  an  applicant  fails  to  receive  the 
application  acknowledgment,  call  the 
National  Institute  for  Literacy  at  (202) 
233-2055. 

The  applicant  must  indicate  on  the 
outside  of  the  envelope  the  CFDA 
number  of  the  competition  under  which 
the  application  is  being  submitted. 

Application  Forms:  Applicants  are 
required  to  submit  the  following  forms, 
assurances  and  certifications: 


(a)  Application  Information  and 
Budget  Summary  (NIFL  Form  No.  001) 

(b)  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

(c)  Certification  Regarding  Lobbying: 
Debarment,  Suspension,  and  other 
Responsibihty  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

(d)  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable);  and 

(e)  Certification  of  Eligibility  for 
Federal  Assistance  in  Certain  Programs 
(ED  80-0016). 

The  NIFL  form,  assiuances,  and 
certifications  must  each  have  an  original 
signature.  No  award  can  be  made  unless 
these  forms  are  submitted. 

Prescribed  Format:  (a)  AppUcants  will 
also  be  required  to  submit  a  proposal 
narrative.  The  narrative  should  be  no 
more  than  8  pages  in  length. 

(b)  The  narrative  format  should  meet 
the  following  criteria: 

(i)  The  application  should  be  double 
spaced 

(ii)  The  application  should  use  12 
point  font 

(iii)  The  application  should  have  one 
inch  margins  on  all  four  sides. 

(c)  Applicants  should  also  submit  a 
resume,  budget  narrative,  and  four 
letters  of  recommendation. 

Note:  For  applicants  who  propose  to 
conduct  the  fellowship  project  on  a  part-time 
basis  while  undertaking  other  paid 
employment,  one  of  the  four  required  letter 
of  recommendation  must  be  from  the 
applicant's  employer,  and  must  include  a 
statement  that  the  applicant's  workload  will 
not  exceed  100%  of  time. 

Prescribed  Order:  Applicants  should 
arrange  their  application  submission  in 
the  following  order: 
i.  NIFL  Form  001 
ii.  Budget  Narrative 
iii.  Application  Narrative 
iv.  Resume 

v.  Letters  of  Reconunendation 
vi.  Standard  Form  424B 
vii.  ED  80-0013 

viii.  Standard  Form  LLL  (if  applicable) 
ix.  ED  80-0016 

Priorities:  (a)  The  Director  invites 
applications  for  Literacy  Leader 
Fellowships  that  meet  one  of  the 
following  priorities  for  2000. 

(h)  The  priorities  for  2000  are  major 
areas  of  concern  in  the  literacy  field  that 
are  currently  being  addressed  in  the 
Institute's  work. 

(c)  An  application  may  be  awarded  up 
to  5  bonus  points  for  addressing  a 
priority,  depending  on  how  well  the 
application  meets  the  priority. 

(d)  The  publication  of  these  priorities 
does  not  bind  the  Institute  to  fund  only 
applications  addressing  a  priority.  The 
Director  is  especially  interested  in 
fellowship  applications  that  address  one 


of  the  priorities,  but  not  to  the  exclusion 
of  other  significant  issues  that  may  be 
proposed  by  applicants. 

(e)  The  priorities  selected  from  the 
regulations  for  2000  are  as  follows: 

(1)  Developing  Leadership  in  Adult 
Learners.  Because  Adult  learners  are  the 
true  experts  on  literacy,  they  are  an 
important  resource  for  the  field.  Their 
firsthand  experience  as  "customers"  of 
the  literacy  system  can  be  invaluable  in 
assisting  the  field  in  moving  forward, 
particularly  in  terms  of  raising  public 
awareness  and  understanding  about 
literacy.  Projects  that  enhance  best 
practices  or  the  adult  learner  network 
will  be  given  priority  consideration. 

(2)  Expanding  the  Use  of  Technology 
in  Literacy  Programs.  One  of  the  NIFL'S 
major  projects  is  the  Literacy 
Information  and  Communication 
System  (LINCS),  an  Internet  based 
information  system  that  provides  timely 
information  and  abundant  resources  to 
the  literacy  community.  Keeping  the 
literacy  community  up  to  date  in  the 
information  age  is  vital.  Projects  that 
improve  or  increase  use  of  technology 
will  be  given  priority  consideration. 

(3)  Improving  Accountability  for 
Literacy  Programs.  Legislation  that  has 
passed  both  houses  of  the  U.S.  Congress 
emphasizes  that  literacy  programs  must 
develop  accountability  systems  that 
demonstrate  their  effectiveness  in 
helping  adult  learners  contribute  more 
fully  in  the  workplace,  family  and 
community.  Projects  that  focus  on 
results-oriented  literacy  practice, 
especially  as  related  to  the  Equipped  for 
the  Future  (EFF)  framework,  are  a 
priority. 

(4)  Raising  Public  Awareness  about 
Literacy.  The  NIFL  is  leading  a  national 
effort  to  raise  public  awareness  that 
literacy  is  part  of  the  solution  to  many 
social  concerns,  including  the  well- 
being  of  children,  health,  welfare  and 
the  economy.  Projects  that  enhance  this 
effort  will  be  given  priority' 
consideration. 

SUPPLEMENTARY  INFORMATION:  National 
Educational  Goal  6,  which  is  included 
in  the  Goals  2000:  Educate  America  Act, 
puts  forward  an  ambitious  agenda  for 
adult  hteracy  and  lifelong  learning  in 
America.  To  further  this  goal,  the 
Congress  passed  Public  Law  105-220, 
the  National  Literacy  Act  of  1991,  which 
was  the  first  piece  of  national  legislation 
to  focus  exclusively  on  literacy  (the  act 
has  since  been  superseded  by  the  Public 
Law  105-220,  the  Workforce  Investment 
Act  of  1998].  The  overall  intent  of  the 
National  Literacy  Act,  as  stated,  is: 

To  enhance  the  literacy  and  basic  skills  of 
aduhs.  to  ensure  that  all  adults  in  the  United 
States  acquire  the  basic  skills  necessary  to 
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function  effectivel  i  and  achieve  the  greatest 
possible  opportun  {y  in  their  work  and  in 
their  lives  and  to  s  rengthen  and  coordinate 
adult  literacy  prog  ams. 

In  designing  tl  le  National  Literacy 
Act,  among  the  p  rimary  concerns  shared 
by  the  Congress  i  md  hteracy 
staikeholders  was  the  fragmentation  and 
lack  of  coordinat  ion  among  the  many 
efforts  in  the  fieL  1.  To  address  these 
concerns,  the  National  Literacy  Act 
created  the  Natiopal  Institute  for 
Literacy  to: 

(A)  provide  a  r  ational  focal  point  for 
research,  technicd  assistance,  and 
research  dissemi:  lation,  policy  analysis 
and  program  eva  nation  in  the  area  of 
literacy;  and 

(B)  facilitate  a  ]  )ooling  of  ideas  and 
expertise  across  1  ragmented  programs 
and  research  efforts. 

Among  the  Institute's  authorized 
activities  is  the  awarding  of  fellowships 
to  outstanding  individuals  who  are 
pursuing  careers  in  adult  education  or 
literacy  in  the  areas  of  instruction, 
management,  research,  or  innovation. 
These  fellowships  are  to  be  awarded  for 
activities  that  advance  the  field  of  adult 
education  and  literacy. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  an  application  package,  contact 
EDPubs,  P.O.  Bo;d  1398,  Jessup,  MD 
20794,  1-800-228-8813,  TTY/TTD  1- 
877-576-7734,  eAail: 
edpubs@inet.ed.gpv.  Substantive 
questions  regarding  proposal  content 
can  be  obtained  fiom:  Jennifer  Cromley, 
National  Institute  for  Literacy,. 1775  I 
Street,  NW,  Suite  730,  Washington,  DC 
20006-2417.  Teleahone:  202/233-2053, 
Fax:  202/233-205a.  E-mail: 
.  The  entire 


jcromley@nifl.gov 

application  packa  ^e  and  information 

about  the  Literacy  Leader  Fellow; 

program  is  also  av  ailable  on-line 

(including  all  of  t]  le  required  forms)  at 

http://www.nifl.gi  )v/activities/ 

fllwhome.htm. 

Instructions  for  Estimated  Public 
Reporting  Burden 
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comments  concerning  the  acciu^cy  of 
the  time  estimate  or  suggestions  for 
improving  this  form,  please  write  to:  the 
National  Institute  for  Literacy,  1775  I 
Street,  NW,  Suite  730,  Washington,  DC 
20006-2417. 

Program  Authority:  20  U.S.C.  1213c. 
Dated:  March  2.  2000. 

Carolyn  Staley, 

Deputy  Director.  NJFL. 

[PR  Doc.  00-5522  Filed  3-6-00;  8:45  am] 
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NATIONAL  SKILL  STANDARDS 
BOARD 

Notice  of  Open  Meeting 

agency:  National  Skill  Standards  Board. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  National  Skill  Standards 
Act,  Title  V,  Public  Law  103-227.  The 
23-member  National  Skill  Standards 
Board  will  serve  as  a  catalyst  and  be 
responsible  for  the  development  and 
implementation  of  a  volimtary  national 
system  of  skill  standards  and 
certification  through  voltmtary 
partnerships  which  have  the  full  and 
balanced  participation  of  business, 
labor,  education,  civil  rights 
organizations  and  other  key  groups. 

TIME  AND  PLACE:  The  meeting  will  be 
held  from  8:30  a.m.  to  approximately  12 
p.m.  on  Wednesday,  March  22,  2000,  at 
the  Isle  of  Capri  Crowne  Plaza  Resort, 
151  Beach  Boulevard,  Biloxi, 
Mississippi  39530.  (228  435-5400). 

AGENDA:  The  agenda  for  the  Board 
Meeting  will  include:  an  update  from 
the  Board's  committees;  presentation 
from  representatives  of  the  Sales  & 
Service  Voluntary  Partnership  (SSVP), 
Education  and  Training  (E&T)  and 
Manufacturing  Skill  Standards  Coimcil 
(MSSC). 

PUBLIC  PARTICIPATION:  The  meeting,  from 
8:30  a.m.  to  12  p.m.,  is  open  to  the 
public.  Seating  is  limited  and  will  be 
available,  on  a  first-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Individuals  with  disabilities 
should  contact  Leslie  Donaldson  at 
(202)  254-8628,  if  special 
accommodations  are  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Wilcox,  Executive  Deputy  Director 
at  (202)  254-8628. 


Dated:  Signed  at  Washington,  D.C.  29th 
day  of  February,  2000. 
Edie  West, 

Executive  Director,  National  Skill  Standards 
Board. 

[FR  Doc.  00-5498  Filed  3-6-00:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  50-317] 

Baltimore  Gas  and  Electric  Company; 
Notice  of  Consideration  of  issuance  of 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Condideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
53  issued  to  Baltimore  Gas  and  Electric 
Company  (BGE  or  the  licensee)  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  No.  1  located  in 
Calvert  County,  Maryland. 

The  proposed  amendment  would 
approve  an  issue  involving  the  Societie 
Alsacieime  Construction  Mechaniques 
Del  Melhouse  (SACM)  diesel  generator 
(DC)  that  constitutes  an  unreviewed 
safety  question.  Specifically,  a  new 
failure  mode  has  been  identified  for  DG 
lA  (SACM)  that  is  not  adequately 
described  in  the  Updated  Final  Safety 
Analysis  Report.  The  manufacttuer  has 
indicated  that  operating  the  engine  in  a 
light  load  condition  may  degrade  engine 
performance  and  ultimately  result  in 
engine  failure. 

Baltimore  Gas  and  Electric  Company 
has  determined  that  acceptance  of  the 
new  failure  mode  constitutes  an 
unreviewed  safety  question.  BGE 
requests  approval  through  an 
amendment  to  their  operating  license 
that  concludes  that  the  new  failiu-e 
mode  is  acceptable  on  the  basis  that 
BGE  will  assure  on  every  shift  that 
safety-related  loads  are  sufficiently 
available  to  DG  lA  to  ensure  that 
minimum  load  requfrement  is  met. 
Otherwise,  DG  lA  will  be  declared 
inoperable. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
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50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  DGs  are  the  standby,  onsite  source  of 
power  for  the  safety-related  systems 
necessary  to  safely  shut  down  the  units 
following  a  design  basis  accident  and/or  a 
loss-of-offsite  power.  The  proposed  change 
would  revise  the  operating  license  to 
conclude  that  the  new  failure  mode  for  DG 
lA  is  acceptable. 

Diesel  generators  are  not  initiators  in  any 
previously  evaluated  accidents.  Therefore, 
the  proposed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated.  For  DG  1 A  to  be 
considered  operable,  the  required  minimum 
load  must  be  available  to  DG  lA  from  safety- 
related  sources. 

The  proposed  change  accepts  operation 
with  the  new  failure  mode  of  DG  lA  because 
the  required  minimum  load  required  will  be 
met  by  having  safety-related  loads  available 
to  DG  lA.  Having  the  safety-related  loads 
available  will  ensure  DG  lA  will  be  capable 
of  performing  its  safety  function.  Therefore, 
accepting  the  unreviewed  safety  question  for 
DG  lA  does  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

Based  on  the  above,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
different  type  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
significant  change  in  the  operation  of  the 
plant  and  no  new  or  different  accident 
initiation  mechanism  is  created  by  accepting 
the  new  failure  mode.  Diesel  Generator  lA  is 
not  being  modified  by  the  proposed  change 
nor  will  an  unusual  operator  action  be 
required.  The  DG  lA  will  continue  to  operate 
in  the  same  manner.  Therefore,  the  proposed 
change  does  not  support  the  possibility  of  a 
new  different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  of  the  DGs  is  to 
provide  a  reliable  standby,  onsite  source  of 
power  for  the  safety-related  systems 
necessary  to  safely  shut  down  the  units 
following  a  design  basis  accident  and/or  a 
loss-of-offsite  power.  The  proposed  change 
accepts  the  new  failure  mode  for  the  DG 
because  the  required  minimum  load 
requirement  will  be  met  by  having  the  .safety- 


related  loads  available  to  DG  lA.  Therefore, 
accepting  the  DG  as-is  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failiu-e  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below.  By  April  6,  2000,  the 
licensee  may  file  a  request  for  a  hearing 
with  respect  to  issuance  of  the 
amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 


and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
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opinion  which  su  jport  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  thi  ( contention  at  the 
hearing.  The  petit  oner  must  also 
provide  reference:  to  those  specific 
sources  and  docui  tients  of  which  the 
petitioner  is  awari  i  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  exp(  rt  opinion.  Petitioner 
must  provide  suff  cient  information  to 
show  that  a  genuii  le  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentior  s  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  undei  consideration.  The 
contention  must  bs  one  which,  if 
proven,  would  enl  itle  the  petitioner  to 
relief.  A  petitionei  who  fails  to  file  such 
a  supplement  whi  ;h  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  net  be  permitted  to 
participate  as  a  pa  -ty. 

Those  permittee  to  intervene  become 
parties  to  the  procjeding,  subject  to  any 
limitations  in  the  ( )rder  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  ir  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  a  nd  cross-examine 
witnesses. 

If  a  hearing  is  re  juested,  the 
Commission  will  i  lake  a  final 
determination  on  me  issue  of  no 
significant  hazards  consideration.  The 
final  determinatioi  i  will  serve  to  decide 
when  the  hearing  i  s  held. 

If  the  final  deter  nination  is  that  the 
amendment  reque;  t  involves  no 
significant  hazards  consideration,  the 
Commission  may  i  ssue  the  amendment 
and  make  it  imme(liately  effective, 
notwithstanding  ti  e  request  for  a 
hearing.  Any  heari  ag  held  would  take 
place  after  issuanc  s  of  the  amendment. 
If  the  final  deteri  nination  is  that  the 
amendment  reques  t  involves  a 
significant  hazards  consideration,  any 
hearing  held  woul(  1  take  place  before 
the  issuance  of  anj  amendment.  A 
request  for  a  hearii  g  or  a  petition  for 
leave  to  intervene  i  nust  be  filed  with  the 
Secretary  of  the  Co  mmission,  U.S. 
Nuclear  Regulator)  Commission, 
Washington.  DC  2(  555-0001,  Attention: 
Rulemakings  and  /  adjudications  Staff,  or 
may  be  delivered  t  >  the  Commission's 
Public  Dociunent  F  oom,  the  Gelman 
Building,  2120  L  Sreet,  NW., 
Washington,  DC,  b  i  the  above  date.  A 
copy  of  the  petitioi  i  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  2C  555-0001,  and  to  Jay 
E.  Silberg,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  21  00  N  Street,  NW 


Washington.  20037 
Ucensee 

Nontimely  filing 
leave  to  intervene. 


attorney  for  the 


i  of  petitions  for 
imended  petitions. 


supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  18,  2000, 
which  is  available  for  public  inspection 
at  the  Commission's  F*ublic  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  March  2000. 

For  The  Nuclear  Regulatory  Commission. 

Alexander  Dromerick, 

Project  Manager.  Section  I,  Project  Directorate 
I.  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  00-5475  Filed  3-6-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-22] 

CBS  Corporation,  Test  Reactor  at 
Waltz  Mill,  PA;  Notice  of  Consideration 
of  Approval  of  Transfer  of  Facility 
License  and  Conforming  Amendment 
and  Opportunity  for  a  Hearing; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  February  29.  2000  (65  FR  10841),  in 
which  the  Commission  is  considering 
the  issuance  of  an  order  under  10  CFR 
50.80  approving  the  transfer  of  Facility 
License  No.  TR-2  ctirrently  held  by  CBS 
Corporation  as  the  owner  and 
responsible  licensee.  This  action  is 
necesscuy  to  correct  two  erroneous 
dates. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theodore  S.  Michaels,  Office  of  Nuclear 
Reactor  Regulation,  Nuclear  Regulatory 
Commission,  telephone  301-415-1102, 
e-mail:  tsml@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  On  page  10841,  in  the  second 
column,  in  the  third  complete 
paragraph,  "March  30,  2000,"  is 
corrected  to  read  "March  20,  2000." 


2.  On  page  10841  in  the  third  column, 
in  the  second  complete  paragraph,  line 
three,  "April  10,  2000,"  is  corrected  to 
read  "March  30,  2000." 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 

David  L.  Meyer, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration. 

(FR  Doc.  00-5474  Filed  3-6-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-30  &  50-185] 

Notice  and  Solicitation  of  Comments 
Pursuant  to  10  CFR  20.1405  and  10 
CFR  50.82(b)(5)  Concerning  Proposed 
Action  To  Decommission  National 
Aeronautics  and  Space  Administration 
(NASA  Plum  Brook  Reactor  Facility 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  an 
application  from  the  National 
Aeronautics  and  Space  Administration 
(NASA)  dated  December  20, 1999,  for  a 
license  amendment  approving  its 
proposed  decommissioning  plan  for  the 
NASA  Plum  Brook  Reactor  (Facility 
License  Nos.  TR-3  and  R-93)  located  at 
Plum  Brook  Station  in  Sandusky,  Ohio. 

In  accordance  with  10  CFR  20.1405, 
the  Commission  is  providing  notice  and 
soliciting  comments  from  local  and 
State  goveriunents  in  the  vicinity  of  the 
site  and  any  Indian  Nation  or  other 
indigenous  people  that  have  treaty  or 
statutory  rights  that  could  be  affected  by 
the  decommissioning.  This  notice  and 
solicitation  of  comments  is  published 
pursuant  to  10  CFR  20.1405,  which 
provides  for  publication  in  the  Federal 
Register  and  in  a  forum  such  as  local 
newspapers,  letters  to  State  or  local 
organizations,  or  other  appropriate 
forum,  that  is  readily  accessible  to 
individuals  in  the  vicinity  of  the  site. 
Comments  should  be  provided  within 
90  days  of  the  date  of  this  notice  to 
Ledyard  B.  Marsh,  Chief,  Events 
Assessment,  Generic  Communications, 
and  Non-Power  Reactors  Branch,  Mail 
Stop  012-D1,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Further,  in  accordance  with  10  CFR 
50.82(b)(5),  notice  is  also  provided  of 
the  Commission's  intent  to  approve  the 
plan  by  amendment,  subject  to  such 
conditions  and  limitations  as  it  deems 
appropriate  and  necessary,  if  the  plan 
demonstrates  tljat  decommissioning  will 
be  performed  in  accordance  with  the 


regulations  in  this  chapter  and  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  at  2120  L  Street 
NW.,  Washington,  DC  20037.  It  is  also 
available  through  http://www.nrc.gov/ 
OPA/reports  under  "What's  New  on 
This  Page,"  "Decommissioning,"  or 
"Other  Documents." 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.;,Marsh, 
Chief,  Events  Assessment,  Generic 
Communications,  and  Non-Power  Reactors 
Branch,  Division  of  Regulatory  Improvement 
Programs.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-5476  Filed  3-6-00;  8:45  ami 
BILUNG  CODE  7590-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena; 
Revised 

The  ACRS  Subcommittee  meeting  on 
Thermal-Hydraulic  Phenomena 
scheduled  for  March  14-15,  2000,  has 
been  changed  to  a  one-day  meeting  on 
March  15,  2000,  8:30  a.m.,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland.  During  this  session,  the 
Subcommittee  will:  (1)  Begin  review  of 
the  thermal-hydraulic  issues  associated 
with  the  pressurized  thermal  shock 
(PTS)  Screening  Criterion  Reevaluation 
Project  being  conducted  by  NRC  Office 
of  Nuclear  Regulatory  Research  (RES); 

(2)  discuss  the  NRC  staff  acceptance 
review  of  the  Siemens  S-RELAP5  and 
GE  Nuclear  Energy  TRACG  codes;  and 

(3)  discuss  the  status  of  the  NRC  staffs 
review  of  the  EPRI  RETRAN-3D  code. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Notice  of  this  meeting  was  published 
in  the  Federal  Register  on  Friday, 
February  18,  2000  (65  FR  10122).  All 
other  items  pertaining  to  this  meeting 
remain  the  same  as  previously 
published. 

For  further  information  contact:  Mr. 
Paul  A.  Boehnert,  cognizant  ACRS  staff 
engineer,  (telephone  301/415-8065) 
between  7:30  a.m.  and  4:45  p.m.  (EST). 


Dated:  March  1,2000. 
Howard  |.  Larson, 

Acting  Associate  Director  for  Technical 
Support,  ACRS/ACNW. 
[FR  Doc.  00-5472  Filed  3-6-00;  8:45  am) 
BILUNG  COOe  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  March  6,  13,  20.  27, 

April  3  and  10,  2000. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  6 

Tuesday,  March  7 

12:55  p.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed). 
1:00  p.m. 
Briefing  on  Improvements  in  the 
Reactor  Oversight  Process  (Public 
Meeting)  (Contact:  Bill  Dean,  301- 
415-1257) 

Week  of  March  13— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  13. 

Week  of  March  20— Tentative 

Wednesday.  March  22 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Friday,  March  24 

9:30  a.m. 
Briefing  on  Evaluation  of  the 
Requirement  for  Licensee  to  Update 
Their  Inservice  Inspection  and 
Inservice  Testing  Program  Every 
120  Months  (Public  Meeting) 
(Contact:  Tom  Scarbrough,  301- 
415-2794) 

Week  of  March  27— Tentative 

Thursday,  March  30 

8:55  a.m. 
Affirmation/Discussion  and  Vote 
(Public  Meeting)  (If  needed) 
9:00  a.m. 
Briefing  on  EEO  Program  (Public 
Meeting)  (Contact:  Irene  Little,  301- 
415-7380) 

Friday,  March  31 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 


(if  needed) 
9:30  a.m. 
Briefing  on  Risk-informed  Regulation 
Implementation  Plan  (Public 
Meeting)  (Contact:  Tom  King,  301- 
415-5790) 

Week  of  April  3— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  3. 

Week  of  April  10— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  10. 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 
ADOmONAL  INFORMATION:  By  a  vote  of  5- 
0  on  March  1 ,  the  Commission 
determined  piu-suant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Intragovemmental 
Issues"  (Closed-Ex.  9)  be  held  on  March 
1,  and  on  less  than  one  week's  notice  to 
the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  l^  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,"D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  vraih@nrc.gov  or 
dkw@nrc.gov. 

Dated:  March  3,  2000. 
William  M.  Hill.  )r.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 
[FR  Doc.  00-5616  Filed  3-3-00;  8:45  am] 

BILUNG  COOE  7990-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Repon  to  Congress  on  Abnormal 
Occurrences,  Fiscal  Year  1999; 
Dissemination  of  Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974  (Public  Law 
93-438)  identifies  an  abnormal 
occurrence  (AO)  as  an  imscheduled 
incident  or  event  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC) 
determines  is  significant  fi-om  the 
standpoint  of  public  health  or  safety. 
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Repo  rt 


The  Federal 
Sunset  Act  of 
requires  that  AOs 
Congress  annual!] 
1999,  13  events 
facilities  licensed 
by  the  NRC  and/o  • 
were  determined 
events  are  discussed 
by  Section  208 
event  includes  th« 
nature  and  probah  le 
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tiat 


o 


Cor  gress 


cause  or  causes 
prevent  reciurenc^ 
being  described  in 
22,  "Report  to 
Occurrences,  FiscAl 
report  will  be  avai  able 
the  NRC  Public  El  (ctronic 
Room  link  <http:A'www. 
ADAMS/index.htihh* 
Homepage. 

Nuclear  Power  Plants 


s  Elimination  and 
(Public  Law  104-66) 
be  reported  to 
During  fiscal  year 
occiured  at 
or  otherwise  regulated 
the  Agreement  States 
be  AOs.  These 
below.  As  required 
discussion  for  each 
date  and  place,  the 
consequences,  the 
the  action  taken  to 
Each  event  is  also 
NUREG-0090,  Vol. 
on  Abnormal 
Year  1999."  This 
electronically  at 

Reading 
.nrc.gov/NRC/ 
at  the  NRC 


ajid 


None  of  the  eveilts 
U.S.  nuclear  powe* 
year  1999  was  determined 
significant  enough 
abnormal 


occurren  ce 


Fuel  Cycle  Faciliti^  (Other  Than 
Nuclear  Power  Pl^ts) 


The  following  e\ient 
a  fuel  cycle  facility 
1999,  was  determined 
enough  to  be  reported 
Congress. 

99-1     Fire  Breaches 
Requires  Shutdown 
the  Cascade  at 
Gaseous  Diffusion 
Ohio 


19)8 


Date  and 
Portsmouth  Gaseoi  s 
uranium  enrichment 
Lockheed  Martin 
United  States  Enri 
located  about  3.2 
east  of  Piketon,  Oh 

Nature  and 
On  December  9, 
holder's  operations 
series  of  abnormal 
with  the  side  purge 
2.  The  staffs  immed 
abnormal  conditions 
in  restoring  normal 
exothermic  reactioi  i 
or  propagated  with:  n 
exothermic  reactior 
sufficient  heat  was 
failure  of  the  Cell 
system,  initiating  a 
reaction.  Subsequent 
increases  within  th(  i 
resxilted  in:  (1)  The 
within  the  process 
boimdary  of  Cell 


2) 
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that  occurred  at 
plants  during  fiscal 

to  be 
to  be  reported  as  an 
(AO)  to  Congress. 


that  occurred  at 
dining  fiscal  year 
to  be  significant 
as  an  AO  to 

Containment  and 
of  a  Portion  of 
the  Portsmouth 
Plant  in  Piketon, 


P/ace— [December  9, 1998; 
Diffusion  Plant,  a 
plant,  operated  by 
U  tility  Services  for  the 
c  hment  Corporation, 
kilometers  (2  miles) 
o. 
'  Probkble 


Consequences — 
the  certificate 
staff  observed  a 
Conditions  associated 
cascade,  Cell  25-7- 
iate  response  to  the 
was  not  successful 
operations  and  an 
was  either  started 
the  cascade.  The 
continued  until 
generated  to  cause  a 
-7-2  cooling 
second  exothermic 
heat  and  pressm-e 
side  purge  cascade 
creation  of  holes 
j  as  cascade 
-2:  (2)  an 


25-7 


automatic  shutdown  of  the  side  purge 
cascade  caused  by  the  motor  load 
overcurrent  protection  system  that 
provides  "Defense  in  Depth;"  (3)  the 
activation  of  a  portion  of  the  Building 
X— 326  automatic  fire  suppression 
sprinkler  system;  (4)  an  emergency 
response  and  approximately  2  hours  of 
firefighting  activities  by  the  onsite  fire 
department;  and  (5)  challenges  to  the 
continued  operation  of  the  remainder  of 
the  process  gas  cascade. 

There  were  no  measurable 
radiological  consequences  or  chemical 
consequences  to  the  plant  staff  or  the 
general  public  from  tie  release  of 
radioactivity  during  this  event.  The 
holes  created  in  the  side  purge  cascade 
equipment  and  piping  created  a  credible 
pathway  for  water  to  accumulate  in 
imsafe  geometry  sections  of  the  cascade. 
This  led  to  the  need  to  revise  the 
criticality  safety  basis  for  this  portion  of 
the  side  piu-ge  cascade. 

Cause  or  Causes — The  extensive  fire 
damage  experienced  by  Cell  25-7-2 
equipment  has  made  it  difficult  to 
determine  the  root  cause.  Much  of  the 
equipment  has  been  damaged  to  such  an 
extent  that  evidence  needed  to 
determine  the  root  cause  was  destroyed. 
The  investigation  by  the  certificate 
holder  identified  two  possible  initiating 
events:  a  physical  failing  of  the 
compressor  impeller  or  a  chemical 
deposit  caused  by  wet  air  leakage  into 
the  equipment.  In  either  event, 
mechanical  friction  within  the  process 
gas  cascade  equipment  generated  a 
sufficient  amount  of  sustained  heat  to 
begin  an  exothermic  reaction  between 
the  aluminum  compressor  components 
and  the  process  gas  (uranium 
hexafluoride).  On  the  basis  of  a  review 
of  some  of  the  Cell  25-7-2  components 
removed  since  the  fire,  the  exothermic 
reaction  was  believed  to  have  been 
initiated  in  the  Stage  2  compressor  and 
propagated  through  the  cell  equipment 
to  the  Stage  4  compressor.  In  the  Stage 
4  compressor,  the  reaction  was  thought 
to  have  been  intensified  by  the  input 
gases,  received  from  the  remainder  of 
the  cascade,  resulting  in  increasing 
internal  process  gas  cascade 
temperatures  until  there  was  a  failiu-e  in 
the  freon  coolant  system  boundary. 
Elevated  pressure,  caused  by  the 
introduction  of  freon  from  the  coolant 
system  and  a  second  exothermic 
reaction  between  the  hot  metal  and 
freon,  was  thought  to  be  the  final  event 
that  occurred  before  the  holes  were 
bmned  in  the  process  gas  cascade 
boundary. 

Actions  Taken  To  Prevent  Recurrence 

Certificate  Hoider— Initial 
compensatory  and  corrective  measures 


implemented  by  the  plant  staff  as  a 
result  of  the  fire  included:  (1) 
administrative  controls  to  preclude  a 
restart  of  the  side  pm^e  cascade  and 
some  other  plant  operations  pending  the 
completion  of  a  root  cause  evaluation 
for  the  fire;  (2)  immediate  manual 
vibration  monitoring  of  other  centrifugal 
compressors  to  search  for  other  unstable 
equipment;  (3)  covering  of  openings 
created  in  the  process  gas  piping  and 
equipment  of  Cell  25-7-2  as  a  result  of 
the  fire;  (4)  development  of  a  revised 
nuclear  criticality  safety  basis  for  Cell 
25-7-2;  (5)  interim  training  of  cascade 
operators  and  managers  on  the  lessons 
learned  about  operations  from  the  event; 
and  (6)  interim  training  of  firefighters 
and  management  on  the  safety  risks  of 
and  the  proper  fire  fighting  techniques 
for  a  fire  conciurent  with  holes  in 
process  gas  cascade  equipment.  The 
long-term  corrective  actions  include  the 
following  "Defense  in  Depth"  features 
and  administrative  actions:  (1)  adding 
process  gas  temperature  monitoring  to 
detect  high  temperature  reactions  in  a 
timely  manner;  (2)  adding  alarm  and 
automatic  shutdown  systems  on  the  side 
purge  compressors  for  compressor  high- 
process  gas  temperature  to  protect 
against  the  propagation  of  high- 
temperature  accidents  by  detecting  hot 
spots  in  a  timely  manner;  (3)  improving 
the  process  for  evaluating  and 
responding  to  cascade  component 
vibrations  to  improve  the  identification 
of  preciusors  to  a  hot  metal  reaction; 
and  (4)  completing  procediu'es  for 
improving  operator  response  to  other 
preciu-sors  to  hot  metal  reactions.  These 
corrective  actions  will  be  instituted 
prior  to  re-introducing  process  gas  into 
the  side  purge  cascade. 

ATflC— An  augmented  inspection  team 
was  sent  to  the  site  on  December  9, 
1998.  The  team  documented  its  findings 
in  an  inspection  report  issued  on 
February  19,  1999.  A  follow-up 
inspection  was  conducted  in  March 
1999  to  evaluate  the  effectiveness  of  the 
certificate  holder's  corrective  actions. 
Although  the  follow-up  inspection  team 
found  the  certificate  holder's  corrective 
actions  adequate,  several  procediu-al 
and  reporting  violations  were  identified 
during  the  follow-up  inspections.  One 
violation  was  that  the  event  met  the 
criteria  for  an  "Alert"  declaration  and 
that  the  certificate  holder  failed  to 
identify  and  declare  the  Alert.  Since 
many  credible  accidents  postulated  for 
the  Portsmouth  Gaseous  Diffusion  Plant 
can  occur  suddenly  and  last  a  short 
duration,  it  is  important  for  the 
certificate  holder  to  make  proper  and 
timely  emergency  declarations  that 
would  lead  to  timely  notifications  to  the 
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appropriate  regulatory  agencies. 
Therefore,  even  though,  in  this  case, 
there  were  no  significant  radiological 
releases  to  the  enviroiunent,  the  NRC 
staff  considered  the  certificate  holder's 
failure  to  declare  an  Alert,  which  is  the 
lowest  level  emergency  category,  a 
serious  violation  (Level  III)  that  carried 
a  $55,000  civil  penalty.  The  certificate 
holder  acknowledged  the  violation  and 
paid  the  civil  penalty. 

This  event  is  closed  for  the  purpose 
of  this  report. 

Other  NRC  Licensees  (Industrial 
Radiographers,  Medical  Institutions, 
etc.) 

The  following  three  events  that 
occurred  at  institutions  licensed  or 
otherwise  regulated  by  NRC  during 
fiscal  year  1999.  were  determined  to  be 
significant  enough  to  be  reported  as 
abnormal  occiurences  (AOs)  to 
Congress. 

99-2    Medical  Event  Involving  the 
Administration  of  Iodine-131  to  a 
Pregnant  Patient  at  St.  Joseph 
Health  Center  in  Kansas  City, 
Missouri 
Date  and  P/ace— October  6, 1998;  St. 
Joseph  Health  Center;  Kansas  City, 
Missouri. 

Nature  and  Probable  Consequences — 
After  a  patient  was  administered  a  5.75 
gigabecquerel  (155.2  millicurie)  dosage 
of  iodine-131  (1-131)  for  ablation  of 
residual  thyroid  tissue  and  for  the 
treatment  of  metastatic  thyroid  cancer, 
the  patient  was  determined  to  be 
pregnant. 

Preceding  the  administration  of  the  I- 
131  therapy  dosage,  the  licensee's 
nuclear  medicine  technologist  and  the 
authorized  user,  following  internal 
policies  and  procedures  to  determine 
the  pregnancy  status  of  a  patient, 
repeatedly  questioned  the  patient 
regarding  the  possibility  of  a  pregnancy 
and  whether  she  was  breast-feeding. 
The  patient  stated  that  she  was  not 
breast-feeding  and  there  was  no 
possibility  of  pregnancy.  Approximately 
3V2  hours  after  the  1-131  administration, 
the  licensee  received  the  positive  results 
of  a  pregnancy  test  previously  ordered 
by  the  patient's  referring  physician.  The 
licensee  had  not  been  aware  that  the 
referring  physician  had  ordered  the 
pregnancy  test. 

Upon  notification  of  the  pregnancy, 
the  licensee  told  the  patient  she  was 
pregnant  and  attempted  to  minimize  the 
potential  exposure  to  the  fetus  by 
having  the  patient  increase  fluid  intake 
in  order  to  flush  the  ft'ee  iodine  from  her 
system.  The  licensee  also  notified  the 
patient's  referring  physician  of  the 
event.  Ultrasound  performed  following 


identification  of  the  pregnancy 
confirmed  that  the  patient  had  been 
approximately  13V2  weeks  pregnant 
with  twins  at  the  time  of  the  procedure. 

The  licensee  does  not  expect  the 
patient  to  experience  any  ill  effects.  The 
dose  equivalent  to  each  fetus  was 
estimated  to  be  about  0.38  sievert  (Sv) 
(38  rem)  and  the  dose  equivalent  to  each 
fetal  thyroid  was  estimated  to  be  in 
excess  of  2,000  Sv  (200,000  rem).  The 
Ucensee  expected  that  such  a  dose  • 
would  result  in  the  following  likely 
effects  to  the  fetuses:  (1)  Thyroid 
ablation;  (2)  a  30  percent  increase  in  the 
likelihood  of  microcephaly  (small  head 
size);  (3)  a  20  to  50  percent  increase  in 
the  probability  of  childhood  cancer;  and 
(4)  an  increased  probability  for  mental 
retardation.  On  the  basis  of  this 
information,  the  patient  elected  to 
terminate  the  pregnancy. 

Cause  or  Causes — This  medical  event 
appears  to  have  been  caused  by  the 
licensee's  reliance  on  the  patient's 
statements  preceding  the  administration 
of  1-131  that  she  was  not  pregnant.  The 
patient's  referring  physician  had 
ordered  a  pregnancy  test  for  the  patient 
preceding  the  administration  of  1-131; 
however,  neither  the  patient  nor  the 
referring  physician  had  informed  the 
licensee.  The  referring  physician 
believed  that  the  pregnancy  test  was 
standard  practice  preceding  all 
radiopharmaceutical  therapy  treatments. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  modified  its 
internal  procedures  for  the 
administration  of  therapeutic 
radiopharmaceuticals,  including 
diagnostic  quantities  of  1-131  in  excess 
of  7.4  megabecquerel  (MBq)  (200 
microcurie  [vwCi]).  All  such 
procedures  will  include  a  statement  that 
female  patients  between  the  ages  of  10 
and  55  years,  without  exception, 
prescribed  to  receive  1-131  dosages 
equal  to  or  greater  than  7.4  MBq  (200 
vvvCi)  shall  obtain  a  "beta  serum 
pregnancy  test"  within  24  hours 
preceding  administration. 

NflC— The  NRC  staff  reviewed  the 
licensee's  revised  procediu-es  and 
determined  that  they  were  adequate  to 
address  the  cause  of  this  medical  event 
and  to  preclude  similar  events.  Because 
the  licensee  made  a  reasonable  effort  to 
obtain  a  confirmation  from  the  patient 
that  she  was  not  pregnant  before  the  I- 
131  administration,  no  NRC 
requirements  were  violated. 

The  corrective  actions  taken  by  the 
licensee  were  volimtary  and  were  not 
required  by  NRC  regulations. 

This  event  is  closed  for  the  purpose 
of  this  report. 


99-3    Medical  Event  Involving  the 
Administration  of  Iodine-131  to  a 
Pregnant  Patient  at  Camden-Clark 
Memorial  Hospital  in  Parkersburg, 
West  Virginia 
Date  and  P/ace— September  1 .  1998; 
Camden-Clark  Memorial  Hospital; 
Parkersburg,  West  Virginia.  The 
investigation  on  this  event  was 
completed  in  Fiscal  Year  1999. 

Nature  and  Probable  Consequences — 
A  patient  was  administered  340 
megabecquerel  (MBq)  (9.2  millicurie 
[mCi])  of  sodium  iodide-131  (1-131)  in 
accordance  with  licensee  procedures  for 
the  treatment  of  hyperthyroidism. 
However,  after  the  procediu^  was 
performed,  the  licensee  learned  that  the 
patient  was  pregnant. 

On  July  15,  1998,  the  patient  was 
scheduled  for  a  thyroid  uptake  and  scan 
involving  the  administration  of  7.62 
MBq  (0.206  mCi)  of  iodine-123  (1-123). 
Before  performing  the  procedure,  the 
licensee's  nuclear  medicine  technologist 
asked  the  patient  if  she  was  pregnant. 
The  patient  indicated  that  she  was  not 
pregnant  and  the  technologist 
administered  the  dosage  of  1-123.  On 
August  4.  1998.  the  patient  was 
examined  by  one  of  the  licensee's 
authorized  users.  As  part  of  the 
examination,  the  patient  was  asked 
about  her  pregnancy  status  and  she 
again  stated  that  she  was  not  pregnant. 
The  licensee  confirmed  with  the 
patient's  referring  physician  a  negative 
pregnancy  test,  performed  on  May  5. 
1998.  The  authorized  user  determined 
that  the  patient  was  a  good  candidate  for 
1-131  therapy  based  on  the  residts  of  the 
thyroid  scan  and  other  tests  and 
prepared  a  written  directive  for  the 
administration  of  333  MBq  (9  mCi)  of  I- 
131.  The  authorized  user  informed  the 
patient  about  the  effects  of  1-131  to  the 
fetus  if  it  is  administered  to  a  pregnant 
patient.  The  patient  signed  a  form 
acknowledging  the  risks  associated  with 
the  procedure,  as  explained  by  the 
authorized  user,  and  stated  that  she 
would  not  become  pregnant  for  1  year 
after  the  1-131  procedure. 

The  patient  ret\imed  to  the  licensee's 
facility  on  September  1.  1998,  and  was 
administered  340  MBq  (9.2  mCi)  of  I- 
131  in  accordance  with  the  written 
directive  and  other  licensee  procedures 
regarding  the  administration  of 
radiopharmaceuticals.  On  October  5, 
1998,  the  patient  informed  the  licensee 
about  recent  information  she  received 
indicating  that  she  was  about  5  months 
pregnant.  Subsequently,  it  was 
determined  that  the  patient  had  been  14 
weeks  pregnant  at  the  time  of  the 
administration. 

The  licensee  personnel  contacted  a 
pediatric  endocrinologist  for  assistance 
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Redeemer  Hospital  and  Medical 
Center  in  Meadowbrook, 
Pennsylvania 

Date  and  Place — September  14,  1999; 
Holy  Redeemer  Hospital  and  Medical 
Center;  Meadowbrook.  Pennsylvania. 

Nature  and  Probable  Consequences — 
A  patient's  referring  physician  intended 
for  the  patient  to  receive  a  thyroid 
uptake  and  scan.  The  licensee  routinely 
performed  this  procedure  using  iodine- 
123  (1-123).  However,  because  of  an 
error,  the  patient  was  administered 
iodine-131  (1-131). 

The  authorized  user  intended  to 
administer  11.1  megabecquerel  (MBq) 
(0.300  millicurie  [mCi])  of  1-123  to  a 
patient  for  the  evaluation  of 
hyperthyroidism.  However,  no  one 
prepared  a  written  directive  to  indicate 
the  type  of  thyroid  procedure  to 
administer.  The  patient  was  mistakenly 
listed  on  the  licensee's  schedule  for  a 
whole-body  imaging  as  part  of  an 
evaluation  for  thyroid  cancer  therapy. 
The  licensee  routinely  performs  this 
type  of  procedure  using  1-131. 
Therefore,  the  licensee's  technologist 
administered  a  196.1  MBq  (5.3  mCi) 
dosage  of  1-131  without  obtaining  a 
written  directive.  As  a  result  of  this 
error,  the  licensee's  medical  physicist 
determined  that  the  patient's  thyroid 
received  an  unintended  dose  of  about 
41.9  gray  (4,190  rad)  based  on  a  65 
percent  uptake. 

The  NRC's  consultant  stated  that  the 
impact  of  the  misadministration  on  the 
status  of  the  patient's  health  should  be 
negligible,  with  no  expected  long-term 
disability.  The  licensee  believes  that  no 
harm  was  done  to  the  patient  because 
the  patient's  condition  required 
additional  thyroid  treatment  using  I- 
131.  The  patient  was  notified  of  the 
misadministration  on  September  16, 
1999,  and  a  written  report  was  prepared. 
The  patient's  referring  physician  was 
also  notified. 

Cause  or  Causes — ^The  technologist 
performed  a  thyroid  procedure  using  I- 
131  without  a  written  directive  from  an 
authorized  user.  The  licensee's 
authorized  user  was  not  involved  in  the 
process  of  administration  of  1-131  to 
clarify  what  type  of  thyroid  evaluation 
was  needed  for  the  patient. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — ^The  licensee  counseled  the 
technologist  on  the  importance  of 
implementing  the  NRC  regulations. 

NflC— The  NRC  staff  conducted  a 
special  safety  inspection  on  September 
17,  1999,  and  is  evaluating  enforcement 
options. 

This  event  is  closed  for  the  purpose 
of  this  report. 


Agreement  State  Licensees 

The  following  nine  events,  which 
occurred  at  Agreement  State  licensees 
during  fiscal  year  1999,  were 
determined  to  be  significant  enough  for 
reporting  as  AOs  to  Congress. 
AS  99-1     Medical  Event  Involving  the 
Administration  of  Iodine-131  to  a 
Pregnant  Patient  at  Via  Christi 
Regional  Medical  Center  in  Wichita, 
Kansas 
Date  and  Place — May  7,  1999;  Via 
Christi  Regional  Medical  Center; 
Wichita,  Kansas. 

Nature  and  Possible  Consequences — 
A  pregnant  patient  was  administered  a 
436.6  megabecquerel  (MBq)  (11.8 
millicurie  [mCi])  dosage  of  1-131  for  a 
thyroid  treatment. 

Before  the  treatment,  the  technologist 
and  the  authorized  user  interviewed  the 
patient  regarding  her  pregnancy  status 
and  the  patient  certified  that  she  was 
not  pregnant  and  signed  a  consent  form 
for  the  treatment.  The  patient  then  was 
administered  the  dosage  of  436.6  MBq 
(11.8  mCi)  of  1-131.  Approximately  one 
week  after  the  1-131  administration 
during  a  routine  gynecological  exam  the 
patient  learned  that  she  was  between  18 
and  20  weeks  pregnant. 

A  telephone  report  was  made  to  the 
State  of  Kansas  Radiation  Control 
Program  on  "May  12,  1999,  and  the  State 
staff  conducted  an  on-site  investigation 
on  May  13,  1999.  They  contacted  the 
Department  of  Energy's  Radiation 
Emergency  Assistance  Center/Training 
Site  (REACTS)  in  Oak  Ridge,  Tennessee 
for  assistance.  REACTS  provided  initial 
medical  guidance  and  dosimetry 
calculations  and  agreed  to  act  as 
consultant  to  the  attending  physician. 
The  dose  equivalent  to  the  fetus  was 
estimated  to  be  about  0.03  sievert  (Sv) 
(3  rem)  and  the  dose  equivalent  to  the 
fetal  thyroid  was  about  253  Sv  (25,300 
rem).  The  fetal  thyroid  dose  was 
considered  to  be  ablative.  The 
authorized  user  notified  the  patient  and 
her  husband  about  the  fetal  exposure 
and  the  possible  consequences.  The 
patient  continued  her  pregnancy  to  full 
term. 

Causes  or  Causes — The  cause  of  the 
event  was  the  licensee's  assumption  that 
the  patient  was  not  pregnant  at  the  time 
the  radiopharmaceutical  was 
administered  based  on  the  verbal  and 
written  statements  made  by  the  patient 
to  the  licensee  staff. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee's  radiation 
safety  officer  conducted  an  investigation 
and  determined  that  the  licensee's 
procedures  and  policies  had  been 
followed  and  that  a  reasonable  effort 
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had  been  made  to  determine  the 
pregnancy  status  of  the  patient 
preceding  the  administration  of  1-131. 
The  hcensee  indicated  a  revision  of  its 
policy  to  require  that  all  females  of 
child-bearing  age  be  tested  for 
pregnancy  preceding  administration  of 
therapeutic  doses  of  radioactive 
material. 

State  Agency— The  State  staff 
conducted  an  investigation  and  agreed 
with  the  licensee's  findings  and  believes 
that  the  licensee's  proposal  is  adequate 
to  prevent  recurrence. 

The  corrective  actions  taken  by  the 
licensee  were  voluntary  and  were  not 
required  by  the  State  Agency. 

This  event  is  closed  for  the  purpose 
of  this  report. 

AS  9^2    Industrial  Radiography 
Occupational  Overexposure  at 
Global  X-ray  and  Testing 
Corporation  in  Aransas  Pass,  Texas 

Date  and  Piace— December  31,  1998; 
Global  X-ray  and  Testing  Corporation; 
Aransas  Pass,  Texas. 

Nature  and  Probable  Consequences — 
A  radiography  trainee  failed  to  retract  a 
4.6  terabecquerel  (123  curie)  source  of 
iridium-192  into  the  shielded  position 
after  taking  a  radiograph  (exposure).  As 
a  result,  the  trainee  received  an 
estimated  TEDE  of  about  100  mSv  (10 
rem)  and  an  extremity  annual  shallow- 
dose  equivalent  of  about  30,000  to 
50,000  mSv  (3,000  to  5,000  rem). 

On  December  31,  1998.  a  radiographer 
and  a  radiography  trainee  were  working 
at  a  job  site.  At  about  6  p.m.,  the 
radiography  trainee  thought  that  the 
radiography  work  was  completed  and 
removed  a  tool  belt  with  a  dosimeter 
and  an  alarming  ratemeter  and  placed  it 
in  the  truck.  However,  the  radiographer 
asked  the  trainee  for  assistance  to  obtain 
additional  radiographs.  The  trainee  tried 
to  take  an  additional  radiograph  but  the 
soiuce  would  not  crank  and  the  trainee 
realized  that  the  source  was  not 
retracted  into  the  shielded  position  after 
the  previous  exposiu-e.  During  this 
process,  the  trainee  stood  at  the  end  of 
the  guide  tube  for  approximately  4 
minutes  at  a  distance  of  about  61 
centimeters  (2  feet)  and  touched  the  end 
of  the  guide  tube  where  the  source  was 
located  three  or  four  times  for  about  2 
or  3  seconds  each  time. 

On  January  10,  1999,  signs  of  a 
radiation  injury,  including  redness,  dry 
skin,  and  slight  swelling  accompanied 
by  aching  pain,  appeared  in  the  index 
finger  of  the  trainee's  right  hand.  On 
January  27, 1999,  the  finger  developed 
a  callous.  On  follow-up  of  the 
symptoms,  it  was  indicated  that  the 
trainee  received  an  extremity  annual 
shallow-dose  equivalent  of  about  30,000 
to  50,000  raSv  (3,000  rem  to  5,000  rem). 


Cause  or  Causes — The  company's 
president  told  the  office  manager  that 
the  radiographer  could  act  as  a  trainer 
because  the  paperwork  requesting  to 
name  the  individual  radiographer  as  a 
trainer  had  been  mailed  to  the  State's 
Bureau  of  Radiation  Control.  Therefore, 
the  radiographer  was  sent  with  the 
trainee  to  the  job  site.  However,  the 
radiation  safety  officer  later  told  the 
office  manager  and  the  president  of  the 
company  that  Global  X-ray  and  Testing 
Corporation  had  not  yet  received  a 
license  amendment  naming  the 
radiographer  as  a  trainer. 

The  radiographer  had  been  a  trainer 
for  several  other  radiography  companies 
and  was  familiar  with  the  requirements 
for  a  trainer  working  with  a  trainee. 
However,  the  radiographer  was  new 
with  the  company,  was  not  familiar 
with  this  trainee,  and  was  not  aware 
that  the  trainee  was  not  a  radiographer. 
Therefore,  the  trainee  was  not 
appropriately  supervised. 

"The  trainee  thought  that  the  work  for 
the  day  was  completed  and  took  the  belt 
off  and  put  it  in  the  truck.  The 
dosimeter  and  alarming  rate  meter  were 
on  the  tool  belt  and  were  not  used 
during  the  additional  exposiu-es.  An 
operating  survey  meter  was  available, 
but  the  trainee  «iid  not  use  it  during  the 
radiographs. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  met  with  all 
the  radiography  personnel  to  discuss  the 
incident  and  make  a  presentation  on 
radiation  safety.  Trainees  were  told  to 
verify  they  were  assigned  to  work  with 
a  trainer  before  leaving  for  a  job  site  and 
radiographers  were  told  to  verify 
whether  or  not  they  were  assigned  to 
work  with  trainees.  A  memorandum 
stating  these  requirements  was  added  to 
the  licensee's  safety  training  program. 
The  office  manager  was  given  a  written 
reprimand,  which  stated  that  another 
violation  of  any  radiation  regulation  or 
safety  policy  would  result  in  immediate 
termination  of  employment.  The 
radiographer  and  the  radiographer 
trainee  had  their  employment 
terminated. 

State  Agency— The  licensee  was  cited 
for  violations  of  the  radiation  safety 
program  and  an  escalated  enforcement 
conference  was  conducted.  As  a  result, 
inspection  of  the  licensee's  program  and 
the  radiographers'  audit  frequency  was 
increased.  A  "Preliminary  Report  for 
Assessment  of  Administrative 
Penalties"  was  compiled  and  the 
licensee  requested  a  settlement 
conference  with  the  State  agency. 

This  event  is  closed  for  the  piurpose 
of  this  report. 


AS  99-3     Industrial  Radiography 
Overexposure  to  a  Member  of  the 
Public  at  Professional  Service 
Industries,  Inc.  in  Seattle, 
Washington 
Date  and  P7ace— December  16, 1998; 
Professional  Service  Industries,  Inc.; 
Seattle,  Washington. 

Nature  and  Probable  Consequences — 
The  Washington  State  Department  of 
Health  was  notified  by  Professional 
Service  Industries,  Inc.  (PSI),  that  on 
December  16.  1998,  a  contractor's 
employee  (member  of  the  public)  had 
accidentally  handled  a  source  guide 
tube  containing  a  2.22  terabecquerel  (60 
curie)  iridium-192  radiography  source  at 
a  temporary  job  site  in  Seattle, 
Washington. 

A  radiographer  and  a  radiographer's 
assistant  working  for  PSI  were 
performing  radiography  at  a  large 
parking  garage  of  an  office  building.  The 
building  entrances  and  the  place  where 
radiographs  (exposures)  were  taken 
were  properly  posted.  Two  of  the 
contractor's  employees  were  allowed 
inside  the  parking  garage  along  with  the 
radiographer  in  order  to  mark  locations 
for  future  radiographs.  The  radiographer 
was  talking  with  the  contractor's 
employees  while  a  radiograph  was  in 
process.  One  of  the  contractor's 
employees  needed  a  ladder  and 
approached  the  ladder  in  the  garage  that 
was  being  used  to  support  the 
radiography  source  collimator.  The 
radiography  source  collimator  was 
positioned  on  the  top  of  the  ladder.  The 
contract  employee's  actions  dislodged 
the  collimator  from  the  source  guide 
tube.  The  radiographer's  assistant,  who 
was  monitoring  the  floor  above  the 
parking  garage,  came  back  to  the  garage 
and  saw  the  contractor's  employee 
tr>'ing  to  reassemble  the  collimator  and 
the  guide  tube.  The  radiographer's 
assistant  immediately  shouted  a 
warning  and  the  radiographer,  being 
alerted,  ran  to  crank  in  the  source  to  a 
safe  position. 

PSl's  radiation  safety  officer  (RSO)  at 
the  Seattle  office  and  the  corporate  RSO 
were  notified  and  PSI  began  an 
immediate  investigation,  including  a  re- 
enactment.  Preliminary  shallow-dose 
equivalent  estimates  for  the  extremities 
ranged  from  6  to  1 7  sievert  (Sv)  (600  to 
1700  rem).  The  Washington  State 
Department  of  Health's  Radiation 
Control  Program  was  notified 
approximately  4  hours  after  the  incident 
occurred  and  an  investigation  team  was 
dispatched  the  nex^  morning.  The 
Washington  Radiation  Control  Program 
estimated  that  the  individual  received  a 
shallow-dose  equivalent  of:  (1)  6.8  Sv 
(680  rem)  to  the  right  thumb;  (2)  1  Sv 
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{100  rem)  to  the  r  ght  index  finger;  and 
(3)  1 .7  Sv  {1 70  rei  i)  to  the  palm  of  the 
left  hand.  The  TE  DE  was  estimated  to  be 
less  than  0.05  Sv  5  rem).  A  cytogenetic 
study  by  the  Dep{  rtment  of  Energy's 
Radiation  Emergency  Assistance  Center/ 
Training  Site  in  C  ak  Ridge,  Tennessee, 
determined  that  the  TEDE  was  in  the 
range  of  0.01  to  0.15  Sv  (1  to  15  rem). 

No  physical  sig  is  of  radiation  damage 
to  the  contract  em  ployee's  hands  were 
observed  by  the  p  -imary  physician 
during  the  weeks  following  the  incident. 
The  exposed  individual  and  his 
physician  were  kapt  informed  of  the 
findings  of  the  in\  estimation. 

Cause  or  Cause. ; — Tne  cause  of  the 
incident  was  attributed  primarily  to  the 


radiographer's  fai 


direct  surveillancii  of  a  radiography 
operation;  and  (2)  warn  individuals  in 
the  area  that  an  e>  posure  was 
underway 

Actions  Taken  To  Prevent  Recurrence 


has 


oi 


Licensee — PSI 
corrective  actions 
State  by:  (1)  comp 
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persoimel  based 
accelerating  the 
of  the  PSI  Seattle 
personnel;  and  (3) 
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ernployee. 

State  Agen 
violations  that 
overexposure  of  a 
and  for  failure  to 
surveillance  of  the 
operation  by  all 
public  to  enter  a 

This  event  is 
of  this  report. 
AS  99-4     Gamma 
Radiosiu-gery 
Misadministr4ti 
Maryland 
Baltimore 


complied  with  the 
recommended  by  the 
eting  a  2-day  trainiag 
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sc  hedule  of  field  audits 
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Date  and  Placi 
University  of 
Systems;  Baltimor^ 
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1997,  and 
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Nature  and 
A  patient  was 
therapy  treatment 
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treatment  plan  for 
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Stereotactic 
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on  at  University  of 
Medical  Systems  in 


Maryland 
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Mani|land  Medical 
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prepared  the 
he  first  lesion.  While 


treating  the  first  lesion,  the 
neurosurgeon  prepared  the  treatment 
plans  for  the  second  and  third  lesions. 
However,  the  treatment  plan  for  the 
second  lesion  unintentionally  included 
the  settings  for  a  treatment  of  a  focal 
point  of  the  first  lesion.  The 
neurosurgeon  and  the  oncologist 
reviewed  the  treatment  plans  but  failed 
to  identify  any  deviation  from  the 
prescribed  dose.  After  the  three  lesions 
had  been  treated,  the  medical  physicist 
who  reviewed  the  dose  calculations 
determined  that  an  error  occurred  that 
resulted  in  an  overdose  to  the  first 
lesion.  The  licensee's  oncologist 
determined  that  the  administered 
overdose  was  within  the  range  of 
acceptable  prescribed  dose  for  intra- 
cranial lesions.  It  was  not  anticipated 
that  any  complications  would  occur  in 
addition  to  those  normally  seen  with 
this  type  of  therapy  treatment. 

The  neurosurgeon  notified  the  patient 
and  the  referring  physician  of  the  event 
on  December  17, 1997.  A  letter 
confirming  the  discussion  of  the  event 
was  also  sent  to  the  patient  on  January 
8,  1998.  The  patient  died  on  January  20. 
1998,  of  limg  cancer. 

Cause  or  Causes — This 
misadministration  was  caused  by 
human  error  in  preparing  the  treatment 
plans.  The  neurosurgeon  and  the 
oncologist  did  not  follow  procediu-es 
describing  the  team  approach  in 
treatment  plaiming.  Furthermore,  the 
treatment  planning  procedure  did  not 
accurately  reflect  the  role  and 
responsibilities  of  each  type  of 
authorized  user.  Finally,  the 
neurosurgeon  and  the  oncologist 
reviewed  and  signed  the  treatment  plan 
without  identifying  the  unintended 
dose. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  inunediately 
implemented  measures  to  ensure  that 
treatment  will  only  be  carried  out  after 
planning  for  all  treatment  sites  is 
completed.  The  medical  physicist  will 
participate  in  the  entire  treatment 
planning  process  and  will  review  the 
treatment  plan  before  the  plan  is 
executed.  The  neurosurgeon  and  the 
oncologist  will  collaborate  at  critical 
points  in  the  process,  such  as  dose 
selection,  approval  of  the  written  plan, 
and  initiation  of  treatment. 

State  Agency — The  licensee  was  cited 
for  violations  that  included  training 
deficiencies,  failure  of  the  radiation 
safety  committee  and  the  radiation 
safety  officer  to  assimie  their  duties  and 
responsibilities,  failure  to  apply  for  and 
receive  license  amendments  before 
changing  procedures,  and  failure  to 


comply  with  notification  requirements. 
Enforcement  action  is  pending. 

This  event  is  closed  for  the  purpose 
of  this  report. 

AS  99-5    Gamma  Stereotactic 
Radiosurgery  (Gamma  Knife) 
Misadministration  at  Good 
Samaritan  Hospital  in  Los  Angeles, 
California 

Date  and  Place— October  15, 1998; 
Good  Samaritan  Hospital;  Los  Angeles, 
California. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  treatment  of 
9,000  centigray  (cGy)  (9,000  rad)  to  the 
left  trigeminal  nerve.  However,  the 
treatment  was  administered  to  the 
patient's  right  trigeminal  nerve. 

The  licensee's  medical  physicist 
prepared  a  treatment  plan  for  the  wrong 
treatment  site  (right  trigeminal  nerve). 
The  radiation  oncologist,  who  was  an 
authorized  user  on  the  license,  signed 
the  treatment  plan  without  verifying  the 
neurosurgeon's  request,  which  listed  the 
correct  treatment  site  (left  trigeminal 
nerve).  Because  the  head  restraint  was 
positioned  correctly  on  the  patient,  the 
medical  physicist  experienced  difficulty 
positioning  the  patient  in  the  gamma 
knife  for  the  incorrect  treatment  site.  In 
response  to  questions  from  the  medical 
physicist,  both  the  patient  and  the  nurse 
informed  him  that  the  correct  treatment 
site  was  the  left  trigeminal  nerve. 
Inexplicably,  this  did  not  lead  the 
medical  physicist  to  recognize  that  he 
was  about  to  treat  the  wrong  trigeminal 
nerve.  The  error  was  discovered  after 
the  procedure  was  completed.  As  a 
result,  the  patient  received  a  dose  of 
9000  cGy  (9000  rad)  to  the  wrong 
treatment  site.  During  this  procedure, 
the  medical  physicist  was  training 
another  medical  physicist  on  how  to  use 
the  facility's  gamma  knife  equipment. 
The  patient's  neurosurgeon  was  not 
present  diuing  this  procedure  because 
of  a  scheduling  conflict,  even  though  it 
was  the  licensee's  standard  practice  for 
the  neurosurgeon  to  be  present. 

Treatment  of  the  intended  left 
trigeminal  nerve  was  postponed 
pending  evaluation  of  the  medical 
outcome  of  the  treatment  of  the  wrong 
trigeminal  nerve.  The  patient's 
physician  stated  that  the  patient  might 
experience  increasing  numbness  on  the 
affected  area  of  the  face  within  1  to  18 
months.  If  the  numbness  occurs,  it  may 
affect  the  plan  for  treating  the 
prescribed  left  site. 

Cause  or  Causes — The 
misadministration  occurred  because:  (1) 
the  medical  physicist  prepared  a 
treatment  plan  for  the  wrong  treatment 
site;  (2)  the  radiation  oncologist  signed 
the  treatment  plan  without  properly 
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verifying  it;  and  (3)  the  neurosurgeon 
was  not  present  during  the  procedure, 
which  differed  from  standard  licensee 
practice.  The  radiation  oncologist  had 
not  conferred  with  the  patient  before  the 
treatment,  which  may  have  contributed 
to  the  incorrect  site  treatment.  Although 
it  is  possible  that  his  training  of  the 
other  medical  physicist  distracted  the 
medical  physicist,  this  could  not  be 
determined  as  a  contributing  cause. 

Action  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  revised  the 
gamma  knife  treatment  procediu«  to 
require  that:  (1)  the  treatment  plan  be 
verified  before  each  procedvue  by  the 
neiu-osurgeon,  the  radiation  oncologist, 
and  the  medical  physicist;  (2)  two  of  the 
three  individuals  (the  neurosurgeon,  the 
radiation  oncologist,  and  the  medical 
physicist)  verify  that  the  treatment 
program  coordinates  are  correctly  set; 
(3)  either  the  neiuosurgeon  or  the 
radiation  oncologist  verify  the 
prescribed  treatment  site  after  the 
patient  is  positioned;  and  (4)  the 
neurosiugeon  and  either  the  radiation 
physicist  or  the  radiation  oncologist  be 
physically  present  during  the  treatment. 
Also,  the  radiation  oncologist  shall 
examine  the  patient  before  the  treatment 
and  verify  the  treatment  site. 

State  Agency— The  State  cited  the 
licensee  for  failure  to  report  the 
therapeutic  misadministration  within  24 
hoiu-s  as  required.  The  licensee  was  also 
cited  for  failure  of  the  authorized  user 
to  verify  the  dosimetry  plan  and 
treatment  programming. 

This  event  is  closed  for  the  purpose 
of  this  report. 
AS  99-6    Therapeutic 
Radiopharmaceutical 
Misachninistration  of  Iodine-131  to 
the  Wrong  Individual  at  Hermann 
Hospital  in  Houston,  Texas 
Date  and  Place— August  4,  1999; 
Hermann  Hospital;  Houston,  Texas. 

Nature  and  Possible  Consequences — 
A  patient  was  scheduled  to  receive  a 
1010  megabecquerel  (MBq)  (27.3 
millicurie  [mCi])  dosage  of  iodine-131 
(1-131)  for  a  thyroid  treatment.  However, 
because  of  an  identification  error,  the 
wrong  individual  was  administered  the 
1-131. 

Two  middle-aged  female  Asian 
patients  were  at  the  licensee's  nuclear 
medicine  department  for  different 
procediu-es.  The  patient  who  was 
scheduled  to  receive  the  1-131  dosage 
left  the  waiting  room.  The  licensee's 
technologist  approached  the  other 
patient  to  verify  her  name  and  date  of 
birth  by  stating  the  name  and  date  of 
birth  of  the  patient  who  was  to  receive 
the  1-131  treatment.  The  patient 


responded  with  "yes,"  although  she  did 
not  understand  the  questions.  She  also 
indicated  she  imderstood  the 
instructions  previously  given  to  her 
about  the  1-131  treatment.  Therefore,  she 
was  administered  the  dosage  of  1-131. 
Later  it  was  found  that  the  1-131  was 
administered  to  the  wrong  individual. 
The  licensee  ordered  another  dosage  of 
1-131,  which  was  administered  to  the 
correct  patient  as  prescribed. 

The  licensee  estimated  that:  (1)  The 
dose  to  the  patient's  thyroid  as  a  result 
of  the  misadministration  was  about  220 
gray  (22,000  rad);  (2)  the  patient  has 
about  an  85  percent  chance  of  losing 
thyroid  function;  and  (3)  replacement 
thyroid  hormone  will  be  required 
indefinitely.  The  patient's  attending 
physician  was  contacted  euid  remedial 
action  was  taken. 

Causes  or  Causes — The  patient  who 
received  the  misadministration  spoke 
English  as  a  second  language.  She  was 
asked  identification  questions  that 
could  be  answered  "yes"  or  "no" 
without  her  actually  understanding  the 
meaning  of  the  questions.  No  further 
verification  of  the  patient's 
identification  was  performed. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  has  changed 
procedures  for  all  outpatient  therapy 
treatments  that  involve  radioactive 
materials.  The  format  of  questions  for 
patient  identification  will  be  revised  to 
read  "What  is  your  name?"  and  "What 
is  your  date  of  birth?"  instead  of  "Is 
your  name  *   *   *?"  or  "Is  your  date  of 
birth  *  *  *?"  Outpatients  will  also  be 
asked  to  show  a  picture  form  of 
identification.  In  the  case  of  pediatric 
patients,  the  child's  parent  or  guardian 
must  confirm  the  patient's 
identification. 

State  Agency— The  licensee  was  cited 
for  administering  a  therapeutic  dosage 
of  1-131  to  the  wrong  individual,  who 
had  a  normally  functioning  thyroid,  and 
for  the  authorizing  physician  user  not 
being  physically  present  when  therapy 
procedures  were  being  performed. 
Enforcement  action  is  pending. 

This  event  is  closed  for  the  purpose 
of  this  report. 
AS  99-7    Therapeutic 
Radiopharmaceutical 
Misadministration  of  Iodine-131  to 
the  Wrong  Individual  at  Milton 
Hospital  in  Milton,  Massachusetts 
Date  and  Place— ]uly  31,  1998;  Milton 
Hospital;  Milton,  Massachusetts.  The 
information  on  this  event  was  sent  to 
the  NRC  staff  in  March  1999. 

Nature  and  Possible  Consequences— 
A  patient  was  prescribed  a  diagnostic 
dosage  of  270.1  megabecquerel  (MBq) 


(7.3  millicurie  [mCil)  of  technetium- 
99m  (Tc-99m)  for  a  thyroid  scan. 
However,  the  patient  was  erroneously 
administered  a  therapeutic  dosage  of 
318.2  MBq  (8.6  mCi)  of  iodine-131. 

The  licensee's  technologist 
administered  the  patient  the  diagnostic 
dosage  of  270.1  MBq  (7.3  mCi)  of  Tc- 
99m.  After  this  procedure  was  finished, 
the  patient  was  asked  to  remain  in  the 
waiting  room  while  the  thyroid  scan 
was  processed.  Because  of  an 
identification  error,  the  patient  was 
taken  again  into  the  treatment  area  by 
the  authorized  user  and  was 
administered  the  therapeutic  dosage  of 
1-131.  This  dosage  was  intended  for 
another  patient  who  was  still  in  the 
waiting  room.  The  patient  was  informed 
of  the  error. 

The  licensee  believes  that  no  harm 
was  done  because  the  patient's 
condition  required  additional  thyroid 
treatment  using  1-131. 

Causes  or  Causes — The  authorized 
user,  who  also  was  the  primary  care 
physician  for  both  patients,  was  aware 
that  both  patients  were  to  have  1-131 
treatment.  However,  on  the  day  of  the 
incident,  the  patient  should  have 
received  only  the  Tc-99m  dosage.  Since 
the  authorized  user  failed  to  follow  the 
established  Quality  Management 
Program  (QMP)  procedures  requiring 
verification  of  the  patient's  identity  by 
more  than  one  method  before 
administering  radioactive  material,  the 
wrong  individual  was  administered  the 
1-131. 
Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  modified  its 
procedures  as  follows:  (1)  The 
authorized  user  will  review  the  chart  for 
each  therapy  patient;  (2)  each  chart  will 
contain  a  photograph  of  the  patient;  (3) 
each  patient  will  be  identified  by 
checking  the  photograph  in  the  chart; 
(4)  preceding  the  administration  of 
radiopharmaceuticals,  a  band  will  be 
placed  on  the  wrist  of  the  identified 
therapy  patient;  and  (5)  the  authorized 
user  and  the  technologist  will  be  present 
during  the  radiopharmaceutical 
administration.  The  written  directive 
form  for  iodine  therapy  dosages  was 
modified  to  include  the  changes  made 
in  the  procedures. 

State  Agency— The  State  investigated 
this  event  on  September  10  and  11, 
1998,  and  the  licensee  was  issued  a 
Notice  of  Violation  on  September  14, 
1998,  for  not  following  its  submitted 
procedures  for  radiopharmaceutical 
therapy  as  outlined  in  the  QMP.  The 
State  acknowledged  the  action  taken  by 
the  licensee  to  prevent  recurrence  of 
this  incident. 
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This  event  is  cloi  ed  for  the  purpose 
of  this  report. 
AS  99-8    Therape  itic 

Radiophannao  jutical 

Misadministra  ion  of  Samarium-153 

at  Merle  West  4edical  Center  in 

Klamath  Falls,  Oregon 
Date  and  Place—  March  10, 1999; 
Merle  West  Medica  Center;  Klamath 
Falls,  Oregon. 

Nature  and  Probi  \ble  Consequences — 
A  patient  with  meti  istatic  prostate 
cancer  was  prescril  ed  a  dosage  of  2,294 
megabecquerel  (MI  q)  (62  millicurie 
[mCi])  of  samarium  153  (Sm-153)  to 
palliate  bone  pain,  ^owever,  because  of 
an  error,  the  patien  was  administered  a 
dosage  of  3,589  MB  q  (97  mCi)  of  Sm- 
153.  The  recommer  ded  dosage  for  the 
Sm-153  procedure  s  "1  mCi  per  kg  of 
body  weight"  (37  \  Bq  per  kilogram 


(kg])(lmCiper2.2 


The  misadminist  ation  resulted  in  an 
additional  dose  of  2  00  centigray  (cGy) 
(200  rad)  to  the  bona  marrow.  The 
patient's  other  orga  is  received 
additional  doses  thi  it  were  below  1,000 
cGy  (1.000  rad).  Thi;  hospital  checked 
with  the  manufactu  rer,  DuPont  Merck 
Pharmaceutical  Cor  ipany,  concerning 


possible  side  effect' 
misadministration. 
company  indicated 


of  the 

The  pharmaceutical 
that  other  studies 


mi:i 


Licensee — The  i 
with  the  Radiation 
(RSC).  The  licensee 
Management 
of  Sm-153  and 
require  the  prescrib 
calculate  and 
dosage.  The  RSC 
to  the  QMP.  The 
in  the  procedure 
concerning  therapy 
administrations,  an 
rechecking  calculat 

State  Agency — '  " 
licensee  for  failure 
misadministration 
time. 

This  event  is 
of  this  report. 
AS  99-9     Sodium 


was 


Tie 


I  Ddide 
Radiopharmace  utical 


Misadministrat 


pounds  [lb]). 


have  been  done  usii  ig  74  to  92.5  MBq 
per  kg  (2.0  to  2.5  ml  :i  per  2.2  lb)  of  Sm- 
153  with  no  significant  side  effects. 

Both  the  attendin  5  physician  and  the 
patient's  family  wei  e  notified  of  the 
misadministration. 

Cause  or  Causes-  -This  event  was 
caused  by  a  human  srror.  The  licensee 
indicated  that  the  d  isage  was  calculated 
using  the  patient's  ^  weight  in  poimds 
instead  of  kilogram; 

Actions  Taken  To  Prevent  Recurrence 

dent  was  discussed 

!  lafety  Committee 

revised  its  Quality 

Progra  m  (QMP)  for  the  use 

strontium-89  therapy  to 

ng  physician  to 

personally  order  the 

ap  )roved  the  changes 

tec  inologist  involved 

counseled 

jrocedures,  dosage 

the  importance  of 

Ions. 

State  cited  the 
report  the 
\  dthin  the  required 


\D 


closi  (d  for  the  purpose 


on  at  St.  Edward    . 


Mercy  Medical  Center  in  Fort 
Smith,  Arkansas 

Date  and  Place — December  7,  1998; 
St.  Edward  Mercy  Medical  Center;  Fort 
Smith,  Arkansas. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  a  thyroid  scan 
using  222  megabecquerel  (MBq)  (6 
millicurie  [mCi])  dosage  of  technetium- 
99m  (Tc-99m)  pertechnetate.  However, 
the  patient  was  administered  about  a 
148  MBq  (4  mCi)  dosage  of  iodine-131 
(1-131). 

The  medical  center  routinely  received 
unit  dosages  from  a  nuclear  pharmacy 
packaged  in  appropriately  sized 
syringes  ready  for  injection  to  patients. 
However,  in  this  case,  instead  of  being 
in  a  syringe,  the  dosage  was  in  a  glass 
vial  within  a  large  lead  container.  The 
shipping  package  also  contained  two 
dispensing  straws.  The  shipping 
container,  the  lead  "pig,"  and  the  vial 
were  labeled  by  the  nuclear  pharmacy 
as  222  MBq  (6  mCi)  of  Tc-99m.  The 
licensee's  staff  surveyed  the  incoming 
package  but  saw  nothing  unusual.  The 
licensee's  staff  attributed  the  change  in 
the  appearance  of  the  package  (a  glass 
vial  instead  of  a  syringe  and  the 
presence  of  the  dispensing  straws)  to  a 
mistake  made  by  the  nuclear  pharmacy. 
Therefore,  the  oral  solution  of  the  1-131 
dosage,  mislabeled  as  Tc-99m,  was 
drawn  into  a  syringe  and  was  injected 
into  the  patient. 

The  licensee's  medical  physicist 
determined  that  the  dose  to  the  patient's 
thyroid  based  on  the 
radiopharmaceutical  manufacturer's 
package  insert  was  about  48  gray  (4,800 
rad).  The  patient  was  notified  of  the 
misadministration  by  the  licensee's 
radiation  safety  officer  (RSO).  The 
patient's  attending  physician  was  also 
notified  of  the  circumstances  and 
possible  complications.  The  RSO 
advised  the  patient  to  continue  long- 
term  follow-up  with  the  primary  care 
physician. 

Cause  or  Causes — This  event  was 
caused  by  the  nuclear  pharmacy 
mislabeling  a  radiopharmaceutical 
dosage.  Also,  it  appears  that  the  medical 
center's  nuclear  medicine  staff  did  not 
question  or  address  the  unusual  package 
upon  receipt. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  reported  this 
event  to  the  Arkansas  Department  of 
Health  on  December  7,  1998,  and 
submitted  a  written  report  on  December 
8,  1998.  The  center's  management 
revised  the  policy  and  procedure  for  the 
receipt  of  radiopharmaceuticals  from 
the  nuclear  pharmacy.  The  revision 
states  that  only  1-131  radioactive 
dosages  will  be  accepted  in  glass  vials. 


Any  suspect  or  other  labeled  isotope 
received  in  glass  vials  will  be 
questioned  or  returned  to  the  pharmacy 
for  isotope  verification.  The  nuclear 
pharmacy  indicated  that  policies  and 
procedures  for  dispensing 
radiopharmaceutical  therapy  products 
have  been  revised  to  prevent  recurrence 
of  similar  incidents. 

State  Agency— The  State  staff 
performed  an  on-site  investigation  at  the 
medical  center  and  the  nuclear 
pharmacy  on  December  8, 1998. 

The  investigation  discovered 
violations  associated  with  license 
conditions  and  regulations  for  activities 
conducted  at  the  nuclear  pharmacy. 

This  event  is  closed  for  the  purpose 
of  this  report. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  March,  2000. 

For  the  Nuclear  Regulatory  Commission. 

Andrew  L.  Bates, 

Secretary  of  the  Commission. 

[PR  Doc.  00-5473  Filed  3-6-00;  8:45  am] 

BILLING  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  Office  and 
Management  Budget  Review; 
Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension; 
Rule  15g^,  SEC  File  No.  270-347,  OMB 
Control  No.  3235-0393;  Rule  15g-5,  SEC 
File  No.  270-348,  OMB  ConUol  No. 
3235-0394;  Rule  17a-8,  SEC  File  No. 
270-53,  OMB  Control  No.  3235-0092; 
Rule  17Ac2-l  and  Form  TA-1,  SEC  File 
No.  270-95,  OMB  Control  No.  3235- 
0084;  Rule  19d-2,  SEC  File  No.  270-204, 
OMB  Control  No.  3235-0205. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commmission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  15g-4  requires  brokers  and 
dealers  effecting  transactions  in  permy 
stocks  for  or  with  customers  to  disclose 
the  amount  of  compensation  received  by 
the  broker-dealer  in  connection  with  the 
transaction.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  of  100  hours  annually  to  comply 
with  the  rule. 
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Rule  15g-5  requires  brokers  and 
dealers  to  disclose  to  customers  the 
amount  of  compensation  to  be  received 
by  their  sales  agents  in  connection 
peimy  stock  transactions.  It  is  estimated 
that  approximately  270  respondents 
incur  an  average  of  100  hours  annually 
to  comply  with  the  rule. 

Rule  17a-8  requires  brokers  and 
dealers  to  make  and  keep  certain  reports 
and  records  concerning  their  currency 
and  monetary  instnunent  transactions. 
The  requirements  allow  the  Commission 
to  ensure  that  brokers  and  dealers  are  in 
compliance  with  the  Currency  and 
Foreign  Transactions  Reporting  Act  of 
1970  ("Bank  Secrecy  Act")  and  with  the 
Department  of  the  Treasury  regulations 
under  that  Act.  The  reports  and  records 
required  under  this  rule  initially  are 
required  imder  Department  of  the 
Treasury  regulations.  Additional  burden 
hoiu-s  and  costs  are  not  imposed  by  this 
rule. 

Rule  17Ac2-l  requires  transfer  agents 
to  register  with  the  Commission,  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  or  the  Federal  Deposit 
Insurance  Corporation,  and  to  amend 
their  registration.  It  is  estimated  that  on 
an  annual  basis,  the  Commission  will 
receive  approximately  250  applications 
for  registration  on  Form  TA-1  from 
transfer  agents  required  to  register  as 
such  with  the  Commission.  Included  in 
this  figure  are  amendments  made  to 
Form  TA-1  as  required  by  Rule  17Ac2- 
1(c).  Based  upon  past  submissions,  the 
staff  estimates  that  the  average  niunber 
of  hours  necessary  to  comply  with  the 
requirements  of  Rule  17Ac2-l  is  one 
and  one-half  hours,  with  a  total  burden 
of  375  hours. 

Rule  19d-2  prescribes  the  form  and 
content  of  applications  to  the 
Commission  by  persons  desiring  stays  of 
final  disciplinary  sanctions  and 
summary  action  of  self-regulatory 
organizations  ("SRO")  for  which  the 
Commission  is  the  appropriate 
regulatory  agency.  It  is  estimated  that 
approximately  30  respondents  will 
utilize  this  application  procedure 
aimually,  with  a  total  biu-den  of  90 
hours,  based  upon  past  submissions. 
The  staff  estimates  that  the  average 
number  of  hours  necessary  to  comply 
with  the  requirements  of  Rule  19d-2  is 
3  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 


Commission,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  10102, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  February  2.  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  00-5433  Filed  3-6-00;  8:45  am) 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-6974] 

National  Preparedness  for  Response 
Exercise  Program  (PREP) 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments  on  PREP 
triennial  exercise  schedule  for  2000, 
2001  and  2002. 

SUMMARY:  The  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA)  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry  and  concerned  citizens, 
developed  the  Preparedness  for 
Response  Exercise  Program  (PREP).  This 
notice  announces  the  PREP  triennial 
cycle,  2000-2002,  requests  comments 
from  the  public,  and  requests  industry 
participants  to  volunteer  for  scheduled 
PREP  Area  exercises. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  May  8,  2000. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility.  (USCG-2000-6974),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

(2)  By  hand  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street  SW..  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 

9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 


(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  documents,  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  electronically  access  the  public 
docket  for  this  notice  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice  and  general 
information  regarding  the  PREP  program 
and  the  schedule,  contact  Mr.  Robert 
Pond,  Office  of  Response.  Plans  and 
Preparedness  Division  (G-MOR-2),  U.S. 
Coast  Guard  Headquarters.  2100  2nd  St. 
SW..  Washington.  DC  20593-0001. 
telephone  202-267-6603.  fax  202-267- 
4065  or  e-mail  rpond@comdt.uscg.niil. 
For  questions  on  viewing,  or  submitting 
material  to,  the  docket,  contact  Ms. 
Dorothy  Walker.  Chief.  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION:  The  PREP 
Area  exercise  schedule  and  exercise 
design  manuals  are  available  on  the 
Internet  at  http://www.uscg.mil/hq/g-m/ 
gmhome.htm  (see  index,  then  oil 
response).  To  obtain  a  hard  copy  of  the 
exercise  design  manual,  contact  Ms. 
Melanie  Barber  at  the  Research  and 
Special  Programs  Administration.  Office 
of  Pipeline  Safety,  at  202-366-4560. 
The  1994  PREP  Guidelines  booklet  is 
available  at  no  cost  by  writing  or  faxing 
the  TASC  Dept  Warehouse.  3341  Q  75th 
Avenue.  Landover.  MD  20785.  fax:  301- 
386-5394.  The  stock  number  of  the 
manual  is  USCG-X0191.  Please  indicate 
the  quantity  when  ordering.  Quantities 
are  limited  to  10  per  order. 

Request  for  Comments 

We  encourage  you  to  participate  by 
submitting  comments  and  related 
material.  If  you  do  so.  please  include 
your  name  and  address,  identify  the 
docket  number  [USCG-2000-6974]. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES:  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
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If  you 

me 


by  11  inches,  suitable 
electronic  filing 
mail  and  would 
reached  the  Facili 
stamped,  self-addressed 
envelope.  We  will 
comments  and  matjerial 
the  comment  perio  i 
this  rule  in  view  ol  them 


for  copying  and 
submit  them  by 
to  know  they 
,  please  enclose  a 

postcard  or 
:onsider  all 

received  during 
We  may  change 


Background  and  P^irpose 

The  Coast  Guard 
MMS  developed 
Preparedness  for 
Program  (PREP)  to 
for  compliance  wit|i 
Act  of  1990  (OP A 
exercise  requiremefats 
132l(j)).  The  guiding 
PREP  distinguish 
external  exercises. 


EPA,  RSPA  and 
National 
onse  Exercise 
provide  guidelines 
the  Oil  Pollution 
pollution  response 
(33  U.S.C. 
principles  for 
b  Jtween  internal  and 
ntemal  exercises  are 


th3 

Ri  ispc 


SO) 


conducted  within  the  plan  holder's 
organization.  External  exercises  extend 
beyond  the  plan  holder's  organization  to 
involve  other  members  of  the  response 
community.  External  exercises  are 
separated  into  two  categories:  (1)  Area 
exercises,  and  (2)  Government-initiated 
unannounced  exercises.  These  exercises 
are  designed  to  evaluate  the  entire 
response  mechanism  in  a  given  area  to 
ensure  adequate  pollution  response 
preparedness. 

Since  1994,  the  USCG,  EPA,  MMS, 
and  Office  of  Pipeline  Safety  (OPS)  have 
published  a  triennial  schedule  of  Area 
exercises.  In  short,  the  Area  exercises 
involve  the  entire  response  community 
(Federal,  State,  local,  and  industry 
participants)  and  therefore,  require  more 
extensive  planning  than  other  oil  spill 
response  exercises.  The  PREP 


Guidelines  describe  all  of  these 
exercises  in  more  detail.  This  notice 
announces  the  next  triennial  schedule 
of  Area  exercises. 

If  a  company  wants  to  volunteer  for 
an  Area  exercise,  a  company 
representative  may  call  either  the  Coast 
Guard  or  EPA  On-Scene  Coordinator 
(OSC)  where  the  exercise  is  scheduled. 
Alternatively,  if  a  company  is  interested 
in  participating  in  an  exercise  where 
Coast  Guard  is  the  OSC,  a  representative 
may  call  Mr.  Robert  Pond  at  202-267- 
6603,  and  he  can  facilitate  scheduling 
the  volunteer.  Although  either  method 
will  provide  the  same  result,  contact  at 
the  local  level,  with  the  OSC,  is 
preferred. 

The  following  is  the  revised  PREP 
schedule  for  calendar  years  2000,  2001, 
and  2002. 


Prep  Schedule— Government-Led  Area  Exercises 


Area 


Agency 


Date/qtr ' 


Participant 


Calendar  Year  2000 


Florida  Panhandle  Area  (MSO  Mobile  OSC) 
EPA  Region  IX  (EPA  OSC) 
Northwest  Area  (MSO 


Portland  OSC) 


Western  Lalce  Erie  Ar^a  (tentative)  (MSO  Toledo  OSC) 


Detroit  Area  (tentative 


North  Coast  Area  (MS  D  San  Francisco  OSC) 


(MSO  Detroit  OSC) 


CG 

EPA 

CG 

CG 

CG 

CG 


4/10-14 
7/10-14 
8/14-18 
9/18-22 
9/18-22 
12/4-8 


Sun  Oil. 
Detroit  Edison. 


Calendar  Year  2001 


SW  Louisana/SE  Texa  s  Area  (MSO  Port  Arthur  OSC) 

New  York,  NY  Area  (Activities  NY  OSC) 

Saulte  Ste.  Mane,  Ml  Area  (COTP  Saulte  Ste.  Marie  OSC) 

EPA  Region  I  Area  (EPA  OSC)  

Chicago  Area  (MSO  Cricago  OSC)  

Maryland  Coastal  Are^  (Activities  Baltimore  OSC)  


Calendar  Year  2002 


Alabama/Mississippi  A  ea  (MSO  Mobile  OSC) 

South  Florida  Area  (M:50  Miami  OSC) 

Boston  Area  (MSO  Boston  OSC)  

Hawaii/Samoa  Area  (K  SO  Honolulu  OSC)  


Central  CA  Coast  Are<  (MSO  San  Francisco  OSC) 


EPA  Region  VIII  Area 


Canbbean  Area  (MSO 
EPA  Region  III  Area  ( 
Cleveland,  OH  Area 
Jacksonville  Area 
New  Oheans  Area 
Commonwealth  of  N 
EPA  Alaska  Area  (EP/ 
EPA  Region  IV  Area  ( 
Southeast  Alaska  Area 
Philadelphia  Area 
Charleston  Area  (MSO 
EPA  Region  II  (EPA 


(N  ISO ' 


(MS) 
(MJO 


EPA  OSC) 


CG 
CG 
CG 
CG 
CG 
EPA 


Prep  Schedule— Industry-Led  Exercises 


Area 


San  Juan  OSC) 

^PA  OSC)  

Cleveland  OSC)  

Jacksonville  OSC)  

New  Orleans  OSC) 

fiflarianas  Islands  Area  (MSO  Guam  OSC) 

OSC) 

i;PA  OSC) 

(MSO  Juneau  OSC)  

)  Philadelphia  OSC) 

Charleston  OSC)  , 


0  3C) 


IND2 


v 

f  (nonmtr) 

f  (mtr) 

v 

P 

V 

f  (nonmtr) 
f  (nonmtr) 

V 

f  (mtr) 
t  (mtr) 
f  (nonmtr) 


Date/qtr 


Lead 
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Prep  Schedule— Industry-Led  Exercises 


Area 


IND' 


Date/qtr 


Lead 


Calendar  Year  2001 


Guam  Area  (MSO  Guam  OSC)  

San  Diego,  CA  Area  (MSO  San  Diego  OSC) 

Morgan  City  Area  (MSO  Morgan  City  OSC) 

EPA  Region  VII  Area  (EPA  OSC) 

Long  Island  Sound  Area  (COTP  Long  Island  Sound)  

Savannah  Area  (MSO  Savannah)  

Southern  Coastal  NC  Area  (MSO  Wilmington  OSC) 

San  Francisco  Bay  &  Delta  Region  Area  (MSO  San  Francisco  OSC) 

Duluth-Superior  Area  (MSO  Duluth  OSC)  

EPA  Region  V  Area  (EPA  OSC) 

South  Texas  Coastal  Zone  Area  (MSO  Corpus  Christi  OSC) 

LA/LB  North  Area  (MSO  LA/LB  OSC)  

Prince  William  Sound  (MSO  Valdez  OSC) 


Calendar  Year  2002 


Eastem  Wisconsin  Area  (MSO  Milwaukee  OSC) 

EPA  Oceania  Area  (EPA  OSC)  

Eastem  Great  Lakes  Area  (MSO  Buffalo  OSC)  

EPA  Region  II  (EPA  OSC) 

Tampa  Area  (MSO  Tampa  OSC)  

Northwest  Area  (MSO  Puget  Sound  OSC) 

Southem  LA/LB  Area  (MSO  LA/LB  OSC)  

Virginia  Coastal  Area  (MSO  Hampton  Rds  OSC)  

Maine/New  Hampshire  Area  (MSO  Portland  OSC) 

EPA  Region  VI  Area  (EPA  OSC) 

Providence  Area  (MSO  Providence  OSC) 

Houston/Galveston  Area  (MSO  Houston/Galveston  OSC) 


f  (non-mtr) 
f  (mtr) 
P 

V 
V 

f  (mtr) 

f  (mtr) 

v 

f  (non-mtr) 

V 

P 


^  Quarters:  1  (Jan-March);  2  (April-June);  3  (July-Sept);  4  (Oct-Dec).  Note  also  that  calendar  year  2000  exercise  areas  and  dates  are  fixed. 
For  2001  and  2002  govemment-led  area  exercises,  the  designated  areas  are  fixed,  the  actual  quarter  in  which  a  listed  area  will  be  exercised  is 
subject  to  change  based  on  workload  projections  in  each  of  those  areas  as  the  exercise  year  approaches. 

*  Industry:  v — ^vessel;  f  (mtr) — marine  transportation-related  facility;  f  (rronmtr)— nonmarine  transportation-related  facility;  p — pipeline. 


Dated:  February  25,  2000. 

Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 

[PR  Doc.  00-5486  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  4910-1 S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requests  (ICR)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  cmrently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 


published  on  October  7, 1999,  [PR  64, 

pages  54720-54721]. 

DATES:  Comments  must  be  submitted  on 

or  before  April  5,  2000.  A  comment  to 

OMB  is  most  effective  if  OMB  receives 

it  within  30  days  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 

Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

1.  rif7e;  Certification  of  Repair 
Stations— FAR  Part  145. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Control  Number:  2120-0010. 

Fonn(s):  FAA  Form  8310-3. 

Affected  Public:  An  estimated  1100 
applicants  who  vdsh  repair  station 
certification. 

Abstract:  Information  is  collected 
from  applicants  who  wish  repair  station 
certification.  Applicants  submit  FAA 
Form  8310-3  to  the  appropriate  FAA 
district  office  for  review.  If  the 
application  is  satisfactory,  an  onsite 
inspection  is  conducted.  When  all  the 
requirements  have  been  met,  an  air 
agency  certificate  and  repair  station 
operations  specifications  with 
appropriate  ratings  and  limitations  are 
issued. 

Estimated  Annual  Burden  Hours: 
304,647  burden  hours  annually. 


2.  Title:  Operating  Requirements: 
Commuter  and  On-Demand  Operation. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0039. 

Form(sj:  FAA  Form  8070-1. 

Affected  Public:  An  estimated  2765 
air  carrier  and  commercial  operators. 

Abstract:  Each  operator  who  seeks  to 
obtain,  or  is  in  possession  of,  an  air 
carrier  or  FAA  operating  certificate  must 
comply  with  the  requirements  of  14  CFR 
Part  135  in  order  to  maintain  data  which" 
is  used  to  determine  if  the  carrier  is 
operating  in  accordance  with  minimum 
safety  standards. 

Estimated  Annual  Burden  Hours: 
1,128,904  burden  hours  annually. 

3.  Title:  Recording  of  Aircraft 
Conveyance  and  Security  Documents. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0043. 

Form(sj:  AC  Form  8050-^1. 

Affected  Public:  55,406  respondents. 

Abstract:  Approval  is  needed  for 
security  conveyances,  such  as 
mortgages,  submitted  by  the  public  for 
recording  against  aircraft,  engines, 
propellers,  and  spare  parts  locations. 

Estimated  Annual  Burden  Hours: 
55,406  burden  hours  annually. 
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4.  Tith:  Fleet  an 
Reporting:  Grand  Canyon 

Type  of  Request: 
currently  approved 

OMB  Control  Nuihber 

Form(s):  N/A. 

Affected  Public 

Abstract:  Each  o 
air  tours  in  the  Grai^d 
Park  must  comply 
requirements  for 
will  use  the  infonn4ti 
reviews  to  monitor 
regulations  and.  if 
enforcement  action 
the  regulations. 

Estimated  Annuai 
burden  hours  annu 

ADDRESSES:  Send 
Office  of  Information 
Affairs.  Office  of 
Budget.  725  17th  Street 
Washington,  DC  20503 
Desk  Officer. 

Comments  Are  In  nted 
the  proposed  coUeciions 
are  necessary  for 
performance  of  the 
Department,  including 
information  will 
the  accuracy  of  the 
estimate  of  the  burd  en 
information  collect  ons 
enhance  the  quality 
of  the  information 
ways  to  minimize 
collections  of  infon  lation 
respondents,  incluc  ing 
automated  coUectio  i 
other  forms  of  infor  nation 


d|  Operations 

National  Park, 
ixtension  of  a 
collection. 

2120-0606. 


•th(! 


have 


Issued  in  Washingt(]n 
2000. 
Steve  Hopkins. 

Manager.  Standards  a  id  Information 
Division.  APF-1 00. 

|FR  Doc.  00-5491  Filejl  3-6-00;  8:45  am) 
BILUNQ  CODE  4910-13-M 
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2  4  operators. 
p  srator  conducting 
Canyon  National 
ith  the  collection 
airspace.  The  FAA 
on  it  collects  and 
I  :ompliance  with  the 
E  ecessary.  take 
against  violators  of 

Burden  Hours:  48 
dly. 

comments  to  the 
and  Regulatory 
Mi  nagement  and 
NW., 
Attention:  FAA 


On:  Whether 
of  information 


proper 

unctions  of  the 
whether  the 
practical  utility; 
department's 
of  the  proposed 
ways  to 
utility  and  clarity 
be  collected;  and 
burden  of  the 


to 
tlie 


on 
the  use  of 
techniques  or 
technology. 

DC.  on  March  2, 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  M^p  Notice;  Receipt  of 
Noise  Compatibiilty  Program  and 
Request  for  Revievt 

AGENCY:  Federal  A\  iation 
Administration,  DCfT 
ACTION:  Notice. 


summary:  The  Fedek-al 
Administration  (FJ^) 
determination  that 
maps  submitted  by 
for  Cleveland  Hopk  i 
Airport  under  the 
of  the  Aviation 
Abatement  Act  of 


Safe  ty 


Aviation 
annoimces  its 
he  noise  exposure 
the  City  of  Cleveland 
ns  International 
p  rovisions  of  Title  I 
and  Noise 
(Pub.  L.  96-193) 
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and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Cleveland 
Hopkins  International  Airport  under 
Part  150  in  conjunction  with  the  noise 
exposure  map,  and  that  this  program 
will  be  approved  or  disapproved  on  or 
before  August  23,  2000. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  February  25, 
2000.  The  public  conmient  period  ends 
April  25,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  King,  Federal  Aviation 
Administration.  Detroit  Airports  District 
Office,  Willow  Run  Airport.  East.  8820 
Beck  Road,  Belleville,  Michigan  48111. 
734-487-7293.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Cleveland  Hopkins  International 
Airport  are  in  compliance  with 
applicable  requirements  of  part  150, 
effective  February  25,  2000.  Further, 
FAA  is  reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  August  23.  2000.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  non-compatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
bound  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 


prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  City  of  Cleveland  submitted  to 
the  FAA  on  February  23,  2000  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  a  noise  compatibility  planning 
study  conducted  from  January  1998 
through  February  2000.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
Section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  it  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Cleveland.  The  specific  maps  under 
consideration  are  the  current  Noise 
Exposvu'e  Map  depicted  as  Exhibit  1-1 
and  the  2006  Noise  Exposvtre  Map 
depicted  as  Exhibit  1-3  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Cleveland  Hopkins 
International  Airport  are  in  compliance 
wdth  applicable  requirements.  This 
determination  is  effective  on  February 
25,  2000.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  map  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
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consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Cleveland  Hopkins  International 
Airport,  also  effective  on  February  25, 
2000.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
•  programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  August  23,  2000. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  non-compatible  land 
uses  and  preventing  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW,  Room 
617,  Washington,  DC  20591 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office, 
Willow  Rim  Airport,  East,  8820  Beck 
Road,  Belleville,  Michigan  48111 

City  of  Cleveland,  Department  of  Port 
Control,  5300  Riverside  Drive, 
Cleveland,  Ohio  44135-3193 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  on  February 
25,  2000. 
James  M.  Opatmy, 

Acting  Manager,  Detroit  Airports  District 

Office,  Great  Lakes  Region. 

(FR  Doc.  00-5492  Filed  3-6-00;  8:45  am] 

BILLING  CODE  4giO-i:MM 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

[Docket  No.  RSPA-99-561 1 ;  Notice  18] 

Pipeline  Safety:  Northwest  Pipeline 
Corporation  Approved  for  Pipeline 
Risk  Management  Demonstration 
Program 

agency:  Office  of  Pipeline  Safety,  DOT. 
ACTION:  Notice  of  risk  demonstration 
project  approval  and  finding  of  no 
significant  impact. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  has 
issued  a  Risk  Management 
Demonstration  Project  Order 
authorizing  Northwest  Pipeline 
Corporation  (a  part  of  Williams  Gas 
Pipeline)  to  participate  in  the  Pipeline 
Risk  Management  Demonstration 
Program.  OPS  has  also  made  a  finding 
that  Northwest's  demonstration  project 
will  have  no  significant  impacts  on  the 
enviroiunent. 

ADDRESSES:  Comments  on  this  or  any 
other  demonstration  project  will  be 
accepted  in  the  Docket  throughout  the 
4-year  demonstration  period.  Comments 
should  be  sent  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Plaza  401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001,  or  you  can 
E-Mail  your  comments  to 
ops.comments@rspa.dot.gov.  Comments 
should  identify  the  docket  number 
RSPA-99-5611.  Persons  should  submit 
the  original  comment  document  and  one 
(1)  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  self-addressed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401,  400 
Seventh  Street,  SW,  Washington.  DC. 
The  Dockets  Facility  is  open  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen,  OPS,  (202)  366-^572, 
regarding  the  subject  matter  of  this 
docimient.  Contact  the  Dockets  Unit, 
(202)  366-5046,  for  docket  material. 
Comments  may  also  be  reviewed  on  line 
at  the  DOT  Docket  Management  System 
web  site  at  http://dms.dot.gov/. 
SUPPLEMENTARY  INFORMATION: 

Project  Authorization 

On  January  11,  2000,  OPS,  pursuant 
to  49  U.S.C.  60126,  issued  Northwest 
Pipeline  Corporation  a  Risk 
Management  Demonstration  Project 
Order  authorizing  Northwest  to  conduct 


a  risk  management  project  on  its 
interstate  natural  gas  transmission 
pipeline  system  that  extends  from 
Sumas,  Washington  to  the  San  Juan 
Basin  in  Colorado.  OPS  has  determined, 
after  a  comprehensive  review  of 
Northwest's  demonstration  project,  that 
the  project  is  expected  to  provide 
superior  safety. 

More  detailed  descriptions  of  all 
aspects  of  the  Northwest  demonstration 
project,  including  the  OPS  rationale  for 
approving  the  project,  are  available  in 
the  following  dociunents: 

(1)  64  FR  67602,  "Pipeline  Safety: 
Intent  to  Approve  Project  and 
Environmental  Assessment  for  the 
Northwest  Pipeline  Corporation 
Pipeline  Risk  Management 
Demonstration  Project,"  December  2. 
1999. 

(2)  "Demonstration  Project 
Prospectus:  Northwest  Pipeline 
Corporation,"  available  by  contacting 
Elizabeth  M.  Callsen  at  202-366-4572. 
Includes  maps  of  the  demonstration 
segments. 

(3)  "Northwest  Pipeline 
Corporation — Application  for  DOT-OPS 
Risk  Management  Demonstration 
Program,"  March  18,  199§,  available  via 
the  Pipeline  Risk  Management 
Information  System  (PRIMIS),  on  the 
OPS  Home  Page  at  http://ops.dot.gov. 

(4)  Northwest  Pipeline  Corporation 
Final  Work  Plan,  December  17,  1999, 
available  via  the  Pipeline  Risk 
Management  Information  System 
(PRIMIS),  on  the  OPS  Home  Page  at 
http;//ops. dot.gov. 

(5)  "Risk  Management  Demonstration 
Project  Order"  for  Northwest  Pipeline 
Corporation,  January  11,  2000. 

Finding  of  No  Significant  Impact 
(FONSI) 

OPS  has  reviewed  Northwest's  project 
for  conformity  with  section  102(2)(c)  of 
the  National  Enviromnental  Policy  Act 
(42  U.S.C.  4332),  the  Council  on 
Environmental  Quality  implementing 
regulations  (40  CFR  1500-1508),  and 
Department  of  Transportation  Order 
5610.1c,  Procedures  for  Considering 
Envirorunental  Impacts.  OPS  conducted 
an  Environmental  Assessment  of 
Northwest's  project  (64  FR  67602, 
"Pipeline  Safety:  Intent  to  Approve 
Project  and  Environmental  Assessment 
for  the  Northwest  Pipeline  Corporation 
Pipeline  Risk  Management 
Demonstration  Project,"  December  2, 
1999). 

OPS  received  no  public  comment  on 
the  Environmental  Assessment.  Based 
on  the  analysis  and  conclusions  reached 
in  the  Environmental  Assessment  and 
the  analyses  conducted  in  the  above- 
listed  documents,  OPS  has  determined 
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that  there  are  no  si  jnificant  impacts  on 
the  environment  ai  sociated  with  this 
action.  The  Enviro  imental  Assessment 
and  the  other  abov  3-hsted  documents 
are  incorporated  b'  ■  reference  into  this 
FONSI. 

To  summarize,  C  PS  believes  that'the 
risk  control  activit  es  Northwest  is 
proposing  for  the  I  emonstration  Project 
will  provide  super  or  protection  for 
people  living  near  Jie  Northwest 
pipeline  system  w  len  compared  to 
current  regulatory  equirements. 
Although  the  project  is  expected  to 
provide  environmf  ntal  benefits,  due  to 
the  minimal  envirc  nmental  impact 
associated  with  gai  pipeline  failures, 
these  beneficial  im  pacts  are  not 
expected  to  be  sigr  ificant.  The 
additional  environ  nental  protection 
comes  primarily  fir  )m  reducing  the 
likelihood  that  pip  jline  failures  will 
occur.  If  the  numb(  t  of  failures  is 
reduced,  the  cumu  ative  environmental 
damage  from  these  failures  will  also  be 
reduced.  The  redu(  tion  in  the 
likelihood  of  futuri  i  pipeline  failures  is 
expected  to  be  real  zed  system-wide 
through  several  act  ivities  and  programs 
that  exceed  regulat  ary  requirements, 
including: 

•  An  expanded  i  ind  enhanced 
geological  hazards  program.  Northwest 
should  improve  its  ability  to  emticipate 
when  land  movem  ;nt  near  its  pipeline 
might  occur,  and  t<  ke  appropriate  action 
to  prevent  failure. 

•  The  stress  con  osion  cracking 
coupon  monitoring  program.  Northwest 
should  be  able  to  h  stter  understand 
when  this  conditio  a  might  occur,  and 
thus  take  approprii  ite  remedial  action. 

In  addition,  Norl  hwest  is  proposing 
specific  activities  1 3  reduce  the  risk 
from  increased  poj  ulation  at  the 
specific  sites  ident  fied  in  the 
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Environmental  Assessment.  These 
activities  include: 

•  Enhanced  third  party  damage 
prevention  activities  should  reduce  the 
likelihood  that  excavators  will  damage 
the  line. 

•  Internal  inspection  and  repair  of 
anomalies  will  produce  additional 
protection  from  corrosion,  construction 
defects,  and  prior  outside  force  damage. 

•  Installation  of  remote  operators  on 
block  valves  near  areas  of  relatively  high 
land  movement  potential.  These 
remotely  operated  valves  will  allow  the 
gas  control  center  to  rapidly  isolate  a 
section  of  the  line  if  a  failure  occurs, 
thereby  minimizing  the  duration  of  any 
fire  that  might  occur. 

•  Improved  training  and  exercises 
with  emergency  personnel  on  how  to 
respond  effectively  to  pipeline  failures. 

More  detailed  information  on  these 
risk  control  activities  and  their  expected 
impacts  is  available  in  the 
Environmental  Assessment  referenced 
previously. 

Issued  in  Washington,  DC  on  March  1 , 
2000. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety: 
[FR  Doc.  00-5493  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

Delegation  Order — Delegation  of  the 
Director's  Authorities  in  27  CFR  Parts 
4,  5,  and  7,  Labeling  and  Advertising  of 
Wine,  Distilled  Spirits  and  Malt 
Beverages 

1 .  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to 


subordinate  ATF  officers  and  prescribes 
the  subordinate  ATF  officers  with 
whom  persons  file  documents  which  are 
not  ATF  forms. 

2.  Cancellation.  ATF  O  1130.2, 
Delegation  Order — Delegation  to  Bureau 
Headquarters  Personnel  of  Authorities 
of  the  Director  in  27  CFR  Parts  4,  5,  and 
7,  Federal  Alcohol  Administration  Act, 
dated  5/29/96,  is  canceled. 

3.  Background.  Under  current 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
labeling  and  advertising  of  wine, 
distilled  spirits  and  malt  beverages.  We 
have  determined  that  certain  of  these 
authorities  should,  in  the  interest  of 
efficiency,  be  delegated  to  a  lower 
organizational  level. 

4.  Delegations.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No.  120-1 
(formerly  221),  dated  June  6,  1972,  and 
by  26  CFR  301.7701-9,  this  ATF  order 
delegates  certain  authorities  to  take  final 
action  prescribed  in  27  CFR  Parts  4,5, 
and  7  to  subordinate  officers.  Also,  this 
ATF  order  prescribes  the  subordinate 
officers  with  whom  applications, 
notices,  and  reports  required  by  27  CFR 
Part  4,5,  and  7,  which  are  not  ATF 
forms,  are  filed.  The  attached  table 
identifies  the  regulatory  sections, 
documents  and  authorized  ATF  officers. 
The  authorities  in  the  table  may  not  be 
redelegated.  An  ATF  organization  chart 
showing  the  directorates  involved  in 
this  delegation  order  has  been  attached. 

Bradley  A.  Bucldes, 

Director. 


Otficer(s)  authorized  to  act  or  receive  document 


§4.3(a)  

§4.21(b)(3)(iil)  

§4.23(c)(2)  

§4.24(a)(1),  (b)(1)  an^l  (c)(1) 

§4.30(b)(1)  

§4.33(b)  

§4.37(0  

§4.38(h)   


§ 4.39(a)  (4)  and  (5) 

§4.39(d)  

§439(g)  

§4.39(i)(2)(iii)  

§4.39(i)(3)  

§4.39(j) 

§4.40(c)  

§4.50  (a)  and  (b)  ... 

§4.52 

§4.64(a)(4)and(5) 
§5.3(a)  


Chief,  Product  Compliance  Branch. 

Chief,  Product  Compliance  Branch. 

Chief,  Product  Compliance  Branch. 

Chief,  Product  Compliance  Branch. 

Area  Supervisor  or  Chief.  Puerto  Rico  Operations. 

Specialist,  Product  Compliance  Branch. 

Specialist,  Product  Compliance  Branch. 

Area  Supervisor,  Chief,  Puerto  Rico  Operations,  Specialist,  Product  Compliance  Branch,  or  Chief,  Alcohol  Import/ 

Export  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 

Specialist,  Product  Compliance  Branch.  ^ 

Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist.  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist  or  Clerk,  Product  Compliance  Branch. 
Specialist,  Market  Compliance  Branch. 
Chief,  Product  Compliance  Branch. 
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§5.22(k)(1)and(2),  and 
(1)(2). 

§5.26(b)  

§5.28  

§5.33(g)  


§5.34(a)  

§5.35(a)  

§5.36(d)  

§5.38(c) 

§5.42(a)(4)and(5)and 

(b)(7). 

§5.46(d)  

§5.51(0 

§5.55  (a)  and  (b)  

§5.55(c) 

§5.65(a)(4)and(5)and(g) 

§7.3(a)  

§7.20(0(1)  

§  7.23(b)  

§7.24(g)  

§7.25(a)  

§7.29(a)(4)  and  (a)(5)  and 

(d). 

§7.31(0 

§7.41  

§7.54(a)(4)and(5)  


Oflicer(s)  auttiorized  to  act  or  receive  document 


Chief,  Product  Compliance  Branch. 

Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Area  Supervisor,  Chief,  Puerto  Rico  Operations,  Specialist,  Product  Compliance  Branch,  or  Chief,  Alcohol  Import/ 

Export  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Brarxjh. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 

Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist  or  Clerk,  Product  Compliance  Branch. 
Specialist,  Market  Compliance  Branch. 
Chief,  Product  Compliance  Branch. 
Area  Supervisor  or  Chief,  Puerto  Rico  Operations. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 

Specialist,  Product  Compliance  Branch. 
Specialist,  Product  Compliance  Branch. 
Chief,  Market  Compliance  Branch. 


ATF  Organization  (Not  a  complete  organizational  chart) 


X 


Director 


Assistant  Director 
(Field  Operations) 


1 


Assistant  Director 
(Alcohol  and  Tobacco) 


Division  Director/ 
Special  Agent  in  Charge 


Chief,  Alcohol  and 
Tobacco  Programs 


1 


Chief,  Alcohol 
Import/Export  Branch 


Director  of 
Industry  Operations 


Chief,  Product 
Compliance  Branch 


Chief.  Market 
Compliance  Branch 


Area  Supervisor 


Chief,  Puerto 
Rico  Operations 


Inspector 


Chief,  Formula  and 
Processing  Section 


1 


Chief,  Labeling 
Section 

I 


Specialist 


Inspector 


Specialist 


Clerk 


Specialist 


Clerk 


[PR  Doc.  00-5359  Filed  3-6-00;  8:45  am] 
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Department  of 
Education 

Indian  Education  Professional 
Development  Grant  Program;  Notice 
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DEPARTMENT  OF 


EDUCATION 


Indian  Education 
Development  Gran 


Professional 
Program 


AGENCY:  Office  of  Irjdian  Education, 
Department  of  Educ  ation 
ACTION:  Notice  of  pi  o 
fiscal  year  (FY)  20oi) 
fiscal  years. 


SUMMARY:  The 

proposed  funding 
Indian  Education 
Development  Grant 
Secretary  may  use 
competitions  in  FY 
subsequent  fisced 
takes  this  action  to 
opportunities  to 
Indian  teachers, 
administrators  and 
fields. 


Secretary  annoimces 
p  riorities  under  the 
Pi  ofessional 
it  program.  The 
t  lese  priorities  for 
(  2000  and  in 
y(  ars.  The  Secretary 
lupport  training 
J ^g  number  of 


mc  rease  i 


edi  ication 


jersonnel  in  other 


rec  3ive 


DATES:  We  must 
on  or  before  April 
ADDRESSES:  All  conlments 
these  proposed  pric  rities 
addressed  to  Cathie 
Indian  Education, 
.Education,  400  Maryland 
FOB-6  Room  3Wl 
20202-6335.  Comirients 
through  the  Interne 
Martin@ed.gov.  You 
term  "Professional 
Program"  in  the  suljject 
electronic  message 

INFORMATION 


.  Tele  )hone: 


FOR  FURTHER 
Cathie  Martin 
1683.  If  you  use  a 
device  for  the  deaf 
the  Federal  Informalt: 
(FIRS)  at  1-800-87; 

Individuals  with 
obtain  this  document 
format  (e.g..  Braille 
audiotape,  or  com 
request  to  the  contact 
the  preceding  para] 

This  notice  does 
applications.  A  notice 
applications  under 
be  published  in  the 
concurrent  with  or 
publication  of  final 


Invitation  To  Genu  lent 


We  invite  you  to 
regarding  these 

We  invite  you  to 
complying  with  the 
requirements  of 
8ind  its  overall 
regulatory  burden 
these  proposed 
know  of  any  furthei 
should  take  to  re 
increase  potential 
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posed  priorities  for 
and  subsequent 


your  comments 
2000. 


concermng 
should  be 
Martin,  Office  of 
.S.  Department  of 
Avenue.  SW, 
,  Washington,  D.C. 

may  be  sent 
^Cathie — 
must  include  the 
evelopment 
line  of  your 


CONTACT: 
(202) 260- 
te  lecommunications 
TDD)  you  may  call 
ion  Relay  Service 
-8339. 
disabilities  may 

in  an  alternative 
large  print, 
diskette)  on 
person  listed  in 
i-aph. 
lot  solicit 

inviting 
this  competition  will 
Federal  Register 
"oUowing  the 
priorities. 


p  iter  ( 


submit  comments 
pro  DOsed  priorities, 
issist  us  in 
specific 
Executive  Order  12866 
requ  rement  of  reducing 
might  result  from 
Please  let  us 
opportunities  we 
potential  costs  or 
benefits  while 


tiat 


pric  rities. 


duce 


preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  priority,  in  Room 
3W115.  400  Maryland  Avenue,  SW. 
Washington.  DC  between  the  hoiu-s  of  9 
a.m.  and  5:30  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
printer  magnifier,  to  an  individual  with 
a  disability  who  needs  assistance  to 
review  the  conmients  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  add,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8330. 
SUPPLEMENTARY  INFORMATION: 

General 

The  Secretary  has  authority  to 
establish  priorities,  including  absolute 
preferences,  under  section  75.105(c)(3) 
of  the  Education  Department  General 
Administrative  Regulations  (EDGAR). 
This  notice  contains  proposed  absolute 
priorities  for  the  Professional 
Development  program  authorized  by 
Section  9122  of  Subpart  2  of  Part  A. 
Title  IX  of  the  Elementary  and 
Secondary  Education  Act  (ESEA)  of 
1965;20U.S.C.  7832. 

The  Professional  Development 
program  is  a  competitive  grant  program 
that  supports  activities  to  increase  the 
number  of  qualified  Indian  individuals 
in  professions  that  serve  Indian  people. 
Individuals  who  receive  training  under 
the  Professional  Development  program 
are  required  to  perform  work  related  to 
the  training  received  and  that  benefits 
Indian  people,  or  are  required  to  repay 
all  or  a  prorated  part  of  the  assistance 
received.  The  requirements  for  the 
payback  provision  (required  by  Section 
9122(h)  of  ESEA;  20  U.S.C.  7832(h))  are 
governed  by  34  CFR  263.  For  the 
purposes  of  this  program,  the  term 
"Indian"  includes  both  American 
Indians  and  Alaska  Natives  as  defined 
in  34  CFR  263.3(b)  and  Sec.  9161(4)  of 
ESEA  (20  U.S.C.  7881(4)). 

One  component  of  the  Professional 
Development  program  supports  training 
for  qualified  Indian  individuals  to:  (1) 
Become  teachers,  administrators, 
teacher  aides,  social  workers,  and 
ancillary  educational  personnel;  and  (2) 
improve  the  skills  of  Indian  individuals 


serving  in  these  capacities.  The  second 
component  of  the  program  supports 
training  of  qualified  Indian  individuals 
in  fields  other  than  education  that  result 
in  a  degree  at  the  graduate  level.  The 
proposed  priorities  support  these 
training  efforts  by  focusing  all  or  a 
portion  of  available  funds  for  new 
awards  on  projects  that  train  Indians  to 
become  teachers  and  administrators,  to 
improve  the  skills  of  individuals  serving 
in  those  capacities,  and  to  train 
personnel  in  fields  other  than 
education. 

The  Secretary  also  proposes 
procedures  for  implementation  of  the 
statutory  requirement  to  give  a 
preference  for  awards  under  the 
Professional  Development  program  to: 
(1)  programs  that  provide  training  to 
Indian  individuals  (Section  9122(e)(2); 
20  U.S.C.  7832(e)(2))  and  (2)  eligible 
Indian  tribes,  Indian  organizations  and 
Indian  institutions  of  higher  education 
(Section  9153  of  ESEA;  20  U.S.C.  7873). 

The  Secretary  will  announce  the  final 
priorities  for  this  program  in  a  notice  in 
the  Federal  Register.  The  final  priorities 
will  be  determined  on  the  basis  of 
responses  to  this  notice  and  other 
considerations  by  the  Department.  On 
an  annual  basis  the  Secretary  may 
select,  from  the  final  priorities,  the 
absolute  priorities  that  will  apply  for 
that  fiscal  year  and  the  amount  of 
available  program  funds.  Funding  of  a 
particular  project  depends  on  the 
availability  of  funds,  the  requirements 
of  the  final  priorities  selected,  and  the 
quality  of  the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
one  or  more  of  these  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Eligible  Applicants 

(1)  Institutions  of  higher  education, 
including  Indian  institutions  of  higher 
education; 

(2)  State  or  local  educational  agencies 
in  consortium  with  institutions  of 
higher  education;  and 

(3)  Indian  tribes  or  Indian 
organizations  in  consortiiun  with 
institutions  of  higher  education. 

Applications  submitted  by  a 
consortiiun  under  categories  (2)  and  (3) 
must  meet  the  requirements  of  34  CFR 
75.127  through  75.129  of  EDGAR  in 
order  to  be  an  eligible  applicant. 

Absolute  Priority 

Under  section  34  CFR  75.105  of 
EDGAR,  the  Secretary  proposes  to  give 
an  absolute  preference  to  applications 
that  meet  one  of  the  priorities  selected 
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for  that  fiscal  year.  The  Secretary 
proposes  to  reserve  all  or  a  portion  of 
the  funds  available  for  new  awards 
under  the  Professional  Development 
program  to  fund  only  those  applications 
that  meet  one  of  these  absolute 
priorities: 

(1)  Pre-Service  Training  for  Teachers — 

(a)  Provide  support  and  training  to  a 
minimum  of  25  Indian  individuals  to 
complete  a  pre-service  education 
program  leading  to  a  bachelor  degree  in 
education  that  allows  participants  to 
meet  the  requirements  for  State 
certification  or  licensure  as  a  teacher 
within  a  two-year  period;  and 

(b)  Provide  graduates  of  the  program 
with  one-year  of  induction  services 
while  they  are  working  in  schools  with 
predominately  Indian  student 
populations. 

(2)  In-Service  Training  for  Teachers — 

(a)  Provide  professional  development 
activities  to  retrain  a  minimum  of  25 
existing  teachers  of  Indian  students  that 
allow  participants  to  meet  State 
certification  or  licensure  requirements 
to  increase  the  number  of  teachers 
certified  or  licensed  in: 

(i)  Subject  area(s}  being  taught; 

(ii)  High-need  areas  where  a  shortage 
of  qualified  teachers  exist; 

(iii)  Subject  content  area 
specializations  such  as  reading  or  math; 
or 

(iv)  specializations  in  teaching 
culturally  and  linguistically  unique 
Indian  student  populations;  and 

(b)  Provide  graduates  of  the  program 
with  one-year  of  induction  services 
while  they  are  working  in  schools  with 
predominately  Indian  student 
populations. 

(3)  Pre-Service  and  In-Service  Training 
for  Teachers — 

(a)  Provide  support  and  training  to  a 
minimmn  of  25  Indian  individuals  to 
complete  a  pre-service  education 
program  leading  to  a  bachelor  degree  in 
education  that  allows  participants  to 
meet  the  requirements  for  State 
certification  or  licensure  as  a  teacher 
within  a  two-year  period; 

(b)  Provide  professional  development 
activities  to  retrain  a  minimum  of  25 
existing  teachers  of  Indian  students  that 
allow  participants  to  meet  State 
certification  or  licensure  requirements 
to  increase  the  number  of  teachers 
certified  or  licensed  in: 

(i)  Subject  area  or  areas  being  taught; 

(ii)  High-need  areas  where  a  shortage 
of  qualified  teachers  exist; 

(iii)  Subject  content  area 
specializations  such  as  reading  or  math; 
or 


(iv)  Specializations  in  teaching 
culturally  and  linguistically  unique 
Indian  student  populations;  and 

(c)  Provide  graduates  of  the  program 
with  one-year  of  induction  services 
while  they  are  working  in  schools  with 
predominately  Indian  student 
populations. 

(4)  Pre-Service  Administrator  Training — 

(a)  Provide  support  and  training  to  a 
minimum  of  25  Indian  individuals  to 
complete  a  master  degree  in  education 
administration  that  allows  participants 
to  meet  the  requirements  for  State 
certification  or  licensure  as  an 
education  adnainistrator  within  a  two- 
year  period,  and 

(b)  Provide  graduates  of  the  program 
with  one-year  of  induction  services 
while  they  are  working  in  schools  with 
predominately  Indian  student 
populations. 

(5)  In-Service  Administrator  Training — 

(a)  Provide  professional  development 
activities  to  a  minimum  of  25  existing 
administrators  that  enhance  their  skills 
and  knowledge  in  more  than  one  of  the 
following  areas; 

(i)  Standards  and  assessments; 

(ii)  Integrating  reliable,  research-based 
teaching  methods  and  technology  into 
the  curriculum; 

(iii)  Mentoring,  coaching  and 
evaluating  the  performance  of  teachers; 

(iv)  Site-based  management; 

(v)  Reform  efforts  to  improve  teacher 
quality;  and 

(b)  Provide  graduates  of  the  program 
with  one-year  of  induction  services 
while  they  are  working  in  schools  with 
predominately  Indicm  student 
populations. 

(6)  Pre-Service  and  In-Service  Training 
for  Administrators — 

(a)  Provide  support  and  training  to  a 
minimum  of  25  Indian  individuals  to 
complete  a  master  degree  in  education 
administration  that  sdlows  participants 
to  meet  State  certification  or  licensure 
as  an  education  administrator  within  a 
two-year  period; 

(b)  Provide  professional  development 
activities  to  a  minimum  of  25  existing 
education  administrators  that  enhance 
their  skills  and  knowledge  in  more  than 
one  of  the  following  areas — 

(i)  Standards  and  assessments; 

(ii)  Integrating  reliable,  research-based 
teaching  methods  and  technology  into 
the  curriculum; 

(iii)  Mentoring,  coaching  and 
evaluating  the  performance  of  teachers; 

(iv)  Site-based  management; 

(v)  Reform  efforts  to  improve. teacher 
quality;  and 

(c)  Provide  graduates  of  the  program 
one-year  of  induction  services  while 


they  are  working  in  schools  with 
predominately  Indian  student 
populations. 

(7)  Training  in  Fields  Other  Than 
Education — 

(a)  Provide  support  and  training  to  a 
minimum  of  25  Indian  individuals  to 
complete  a  master  or  doctoral  degree  in 
a  field  other  than  education,  or  a  related 
field,  withili  a  two-year  period,  and 

(b)  Provide  graduates  of  the  program 
with  one-year  of  induction  services 
while  they  are  employed  in  positions 
relating  to  the  training  received  and  that 
benefits  Indians. 

Applications  meeting  one  of  the 
absolute  priorities  may  offer 
professional  development  activities  that 
include,  but  are  not  limited  to, 
continuing  programs,  symposia, 
workshops,  conferences,  and  direct 
financial  support. 

Induction  services  to  be  provided 
must  include  the  following  activities,  at 
a  minimum: 

(1)  Mentoring,  coaching  and 
consultation  services  for  the  participant; 

(2)  Participant  access  to  research 
materials  and  information  on  teaching 
and  learning  or,  for  non-education  fields 
of  study,  subject  matter  related  to  the 
participant's  field  of  study; 

(3)  Periodic  assessment  of  and 
feedback  sessions  on  participant 
performance  in  coordination  with  the 
participant's  supervisor;  and 

(4)  Periodic  meetings  or  seminars  for 
participants  to  enhance  collaboration, 
feedback  and  peer  networking  and 
support. 

Applications  submitted  by  a 
consortium  must  meet  the  requirements 
of  34  CFR  75.127  through  75.129  of 
EDGAR  in  order  to  be  an  eligible 
applicant.  The  specific  requirements  for 
the  group  agreement  are  found  in  34 
CFR  75.128(b). 

The  Secretary  may  select  more  than 
one  absolute  priority  for  this  program  in 
any  given  fiscal  year. 

Competitive  Preference 

The  Secretary  also  proposes 
procedures  for  implementing  the 
statutory  requirement  to  give  a 
preference  to  eligible  Indian  tribes, 
Indian  organizations  and  Indian 
institutions  of  higher  education  for 
grants  awarded  under  the  Professional 
Development  program  (Section  9153  of 
ESEA;  20  U.S.C.  7873). 

Under  34  CFR  75.105(c)(2)(i)  of 
EDGAR  and  Sections  9122  and  9153  of 
ESEA  (20  U.S.C.  7832  and  7873),  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priorities.  The  total  number 
of  points  the  Secretary  proposes  to 
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institution  of  higher  education;  a  State 
or  local  educational  agency,  in 
consortium  with  an  institution  of  higher 
education;  an  Indian  tribe  or 
organization,  in  consortium  with  an 
institution  of  higher  education.  In 
making  grants  imder  this  program,  the 
Secretary  gives  preference  to 
applications  submitted  by  Indian  tribes, 
Indian  organizations,  and  Indian 
institutions  of  higher  education, 
including  a  consortium  of  any  of  these 
entities  with  other  eligible  entities. 

Priority 

The  Secretary  would  award  10  points 
to  applications  submitted  by  Indian 
tribes,  Indian  organizations,  and  Indian 
institutions  of  higher  education  that  are 
eligible  to  participate  in  the  Professional 
Development  program.  A  consortimn 
application  of  eligible  entities  that 
meets  the  requirements  of  34  CFR 
75.127-129  of  EDGAR  and  includes  an 
Indian  tribe,  Indian  organization  or 
Indian  institution  of  higher  education 
would  be  considered  eligible  to  receive 
the  10  priority  points. 

Authority:  Section  9153  of  ESEA:  20  U.S.C. 
7873. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
However,  Part  79  does  not  apply  to 
assistance  to  federally  recognized  Indian 
tribes.  The  objective  of  the  Executive 
Order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  emd  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance.  In  accordance  with  the 
Order,  this  document  is  intended  to 


provide  early  notification  of  the 
Department's  specific  plans  and  actions 
for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3W115,  400 
Maryland  Avenue,  SW,  Washington, 
DC,  between  the  hours  of  9  a.m.  and 
5:30  p.m..  Eastern  time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Program  Authority:  Section  9122  of  ESEA; 
U.S.C.  7832. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://virww.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

(Catalog  of  Federal  Domestic  Assistance 

Number:  84.299  Indian  Education — Special 

Programs) 

Nfichaei  Cohen, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  00-5496  Filed  3-6-00;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  7,  2000 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Tennessee;  published  1-7- 

00 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  priorities  list 
update;  published  1-7- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
NIcarbazin  and  bacitracin 
zinc;  published  3-7-00 
Medical  devices: 
Hearing  aids;  technical  data 
amendments;  published 
11-3-99 

NATIONAL  INSTITUTE  FOR 
LITERACY 

Literacy  Leader  Fellowship 
Program;  published  3-7-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  published  3-7-00 

Vessel  inspection;  frequency 
Correction;  published  3-7-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  2-1-00 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Security  fitness  procedures; 
safety  fitness  rating 
methodology;  published  3-7- 
00 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Organization,  functions, 
authority  delegation's;  ATF 
officers;  published  3-7-00 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  Fonward  Pricing  Pilot 
Program;  establishment; 
comments  due  by  3-16-00; 
published  3-1-00 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  distribution  programs: 

Indian  reservations;  income 
deductions  and 
miscellaneous  provisions; 
comments  due  by  3-14- 
00;  published  1-14-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  loans: 

General  policies,  types  of 
loans,  andloan 
requirements;  comments 
due  by  3-13-00;  published 
2-11-00 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities  Act 
and  Architectural  Barriers 
Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities; 
construction  and 
alterations;  comments 
due  by  3-15-00; 
published  11-16-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Anadromous  Atlantic 
salmon;  Gulf  of  Maine 
distinct  population 
segment;  status  review; 
comments  due  by  3-15- 
00;  published  1-7-00 
Fishery  consen/ation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  herring;  comments 
due  by  3-13-00; 
published  2-10-00 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  3-13- 
00;  published  2-10-00 
Pacific  Fishery 
Management  Council; 
hearings;  comments 


due  by  3-15-00; 
published  2-9-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

ComnfKxlity  Exchange  Act: 
Minimum  financial 
requirements  for  futures 
commission  merchants 
and  introducing  brokers; 
comments  due  by  3-13- 
00;  puWIsfied  2-10-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Institutions  of  higher 
education;  Federal 
contracts  and  grants; 
comments  due  by  3-13- 
00;  published  1-13-00 

Manufacturing  Technology 
Program;  comments  due 
by  3-13-00;  published  1- 
13-00 

Production  surveillance  and 
reporting;  comments  due 
by  3-13-00;  published  1- 
13-00 

Transportation  acquisition 
policy;  comments  due  by 
3-13-00;  puWished  1-13- 
00 

Utility  privatization; 
comments  due  by  3-13- 
00;  published  1-13-00 
Civilian  health  and  medical 

program  of  uniformed 

services  (CHAMPUS): 

TRICARE  program— 

Claimcheck  denials; 
appeals  process 
establishment; 
comments  due  by  3-13- 
00;  published  1-13-00 

Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages; 
comments  due  by  3-13- 
00;  published  1-13-00 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Teacher  Quality 
Enhancement  Grants 
Program;  comments  due 
by  3-13-00;  published  2- 
11-00 

EMERGENCY  OIL  AND  GAS 
GUARANTEED  LOAN 
BOARD 

National  Environmental  Policy 
Act;  implementation: 

Loan  guarantee  decisions; 
information  availability; 
correction;  comments  due 
by  3-13-00;  published  1- 
12-00 

EMERGENCY  STEEL 
GUARANTEE  LOAN  BOARD 

National  Environmental  Policy 
Act;  implementation: 
Loan  guarantee  decisions: 
information  availability; 


correction;  comments  due 
by  3-13-00,  published  1- 
12-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Operating  permits  programs; 
Interim  approval  explratkxi 
dates;  extension; 
comments  due  by  3-15- 
00:  published  2- 14-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Idaho 
Correction;  comments  due 
by  3-13-00;  published 
2-22-00 
Kentucky;  comrrients  due  by 
3-16-00;  published  2-15- 
00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 

Federal  Agncuttural 
Mortgage  Corporation; 
risk-based  capital 
requirements;  comments 
due  by  3-13-00;  published 
11-12-99 

Federal  Agricultural 
Mortgage  Corporation; 
nsk-based  capital 
requirements;  correction; 
comments  due  by  3-13- 
00;  published  1-11-00 

FEDERAL  RESERVE 
SYSTEM 

Bank  hokjing  companies  and 
change  in  bank  control 
(Regulation  Y): 
Tying  restrictions;  revisions; 
comments  due  by  3-13- 
00;  published  2-11-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages; 
comments  due  by  3-13- 
00;  published  1-13-00 
Federal  Management 
Regulation: 

Federal  advisory  committee 
management;  comments 
due  by  3-14-00;  published 
1-14-00 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Indian  Reservation  Roads 
funds;  2000  FY  funds 
distribution;  comments 
due  by  3-16-00;  published 
2-15-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 


IV 


Alabama  sturgeon; 
comments  due  b^  3-17- 
00;  published  2-1  3-00 

Anadromous  Atlantic 
salmon;  Gulf  of  N  aine 
distinct  populatior 
segment;  status  rjview; 
comments  due  b^  3-15- 
00;  published  1-7  00 

Habitat  consetvatiot   plans, 
safe  harbor  agre<  ments, 
and  candidate 
conservation  agrtjements 
with  assurances; 
comments  due  b^  3-13- 
00;  published  2-l]l-00 

Endangered  Species 
Convention; 

Appendices  and 

amendments — 

Alligator  snappinc  turtle 
and  all  species  of  map 
turtles  native  tc  U.S.; 
comments  due  by  3-13- 
00;  published  1-26-00 

LABOR  DEPARTMEljlT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 

Security  Act; 

Civil  penalties;  assissment; 
comments  due  b^  3-13- 
00;  published  2-11-00 

Medical  care  to  employees 
of  two  or  more  employers; 
multiple  employei  welfare 
arangements  anl  other 
entities  providing 
coverage;  reporti  ig 
requirements;  comments 
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due  by  3-13-00; 
2-11-00 


jubiished 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 


Federal  Acquisition 
(FAR); 


F  egulation . 


Liquidated  damages; 
comments  due  by  3-13- 
00;  published  1-13-00 
OKLAHOMA  CITY  NATIONAL 
MEMORIAL  TRUST 
Oklahoma  City  National 
Memorial  regulations; 
comments  due  by  3-14-00; 
published  2-16-00 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Plant  Verified  Drop 
Shipment  (PVDS);  loading 
requirements;  comments 
due  by  3-15-00;  published 
2-11-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
Califomia;  comments  due  by 
3-13-00;  published  1-11- 
00 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  comments 
due  by  3-13-00;  published 
3-1-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Agusta;  comments  due  by 
3-13-00;  published  1-12- 
00 
Airbus;  comments  due  by  3- 

13-00;  published  2-10-00 
Boeing;  comments  due  by 
3-13-00;  published  1-26- 
00 
Bombardier;  comments  due 
by  3-13-00;  published  2- 
10-00 
Eurocopter  Deutschland 
GMBH;  comments  due  by 


3-13-00;  published  1-13- 

00 
General  Electric  Aircraft 

Engines;  comments  due 

by  3-13-00;  published  1- 

12-00 
McDonnell  Douglas; 

comments  due  by  3-13- 

00;  published  1-26-00 
Raytheon;  comments  due  by 

3-17-00;  published  2-1-00 
Rolls-Royce  Ltd.;  comments 

due  by  3-13-00;  published 

1-12-00 
Rolls-Royce  pic;  comments 

due  by  3-13-00;  published 

1-12-00 
Class  E  airspace;  comments 
due  by  3-15-00;  published 
2-14-00 

VETERANS  AFFAIRS 
DEPARTMENT 

National  Service  Life 
Insurance  and  Veterans 
Special  Life  Insurance: 
Term  capoed  policies;  cash 
value;  comments  due  by 
3-16-OC;  published  2-15- 
00 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomn  from  the 


Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
lndex.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1451/P.L.  106-173 

Abraham  Lincoln  Bicentennial 
Commission  Act  (Feb.  25, 
2000;  114  Stat.  14) 

S.  632/P.L.  106-174 

Poison  Control  Center 
Enhancement  and  Awareness 
Act  (Feb.  25,  2000;  114  Stat. 
18) 

Last  List  February  23,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Federal  Register  Index,  or  both. 
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S27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
dally  Federal  Register,  Is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
S25  per  year 
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Editorial  Note:  In  the  Federal  Register  of  March  7,  2000, 
five  correction  documents  were  listed  in  the  table  of 
contents  but  were  inadvertently  omitted  from  the  issue: 

Federal  Energy  and  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Yoimg  Gas  Storage  Co.,  Ltd.;  correction, 

Federal  Maritime  Commission 

NOTICES 

Meeting;  Sunshine  Act;  correction 
l^nd  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
El  Dorado  County,  CA;  South  Fork  of  the  American  River, 
Meeting;  correction, 

National  Institute  of  Health 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Claragen,  Inc.;  corrfection 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request 
Correction 

In  the  same  issue,  the  following  document,  published  at  65 
FR  12008,  was  inadvertently  listed  imder  Federal 
Maritime  Commission  in  the  table  of  contents: 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Louisiana 


Agricultural  Marlceting  Service 

RULES 

Prunes  (dried)  produced  in — 

California,  12061-12063 
PROPOSED  RULES 

Cotton  classing,  testing,  and  standards: 
Classification  services  to  growers;  2000  user  fees,  12140- 
12141 
Cotton  research  and  promotion  order: 
Imported  content  and  cotton  content  of  imported 
products;  supplemental  assessment  calculation, 
12141-12146 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 


Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 

(quarantine): 
Brucellosis  in  cattle  and  bison — 

State  and  area  classifications,  12064 
PROPOSED  RULES 

Viruses,  serums,  toxins,  etc.: 
Autogenous  biologies;  test  summaries,  etc..  12151-12153 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Public  Health  Service  Activities  and  Research  at  DOE 
Sites  Citizens  Advisory  Committee,  12267 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  12267- 
12268 

Commerce  Department 

See  International  Trade  Administration 

See  Nationeil  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Commodity  pool  operators  and  commodity  trading 
advisors: 
Commodity  pool  operator  definition;  exclusion  of  certain 
otherwise  regulated  persons 
Correction,  12318 

Comptroller  of  the  Currency 

PROPOSED  RULES 

Risk-based  capital: 
Recourse  and  direct  credit  substitutes,  12320-12352 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  comment  request 
Correction,  12318 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Piatt  Electric  Supply,  hic,  12216-12219 

Defense  Department 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  12219-12220 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12220-12221 
Submission  for  OMB  review;  comment  request,  12221- 
12222 

Privacy  Act: 
Computer  matching  programs,  12222-12223 


IV 
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Energy  Department 

See  Federal  Energ^j  Regulatory  Commission 

NOTICES 

Grants  and  cooperative 
Solar/converter 
research,  12223 


agreements;  availability,  etc.: 
I  echnology  advancement;  imiversity 
-12224 


Environmental  Protection  Agency 

RULES  I 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  1211^-12122 
Hazardous  waste: 
Waste  water  treapment  sludges  from  metal  finishing 
industry;  180-day  accumulation  time,  12378-12398 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bentazon,  12122-12129 
Diclosulam,  121  19-12134 
NOTICES 

Agency  informatio  i  collection  activities: 
Proposed  collection;  comment  request,  12224-12229 
Submission  for  OMB  review;  comment  request,  12229- 
12232 
Confidential  businsss  information  and  data  transfer,  12232- 

12233 
Grants  and  cooper  itive  agreements;  availability,  etc.: 
Great  Lakes  inte  national  coastal  wetlands  monitoring 
program,  12J33 
Hazardous  waste: 
Land  disposal  n  strictions;  exemptions — 
FMC  Corp.,  12  233-12243 
Meetings: 

Environmental  laboratory  Advisory  Board,  12244 
Pesticide,  food,  an  1  feed  additive  petitions: 

American  Cyanamid  Co.,  12244-12248 
Pesticides;  emerge  icy  exemptions,  etc.: 

Acibenzolar,  12;  48-12249 
Toxic  and  hazardous  substemces  control: 
New  chemicals;  test  marketing  exemptions,  12249-12250 

Executive  Office  of  the  President 

See  Presidential  Documents 


Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshinje  Act,  12250-12251 


Federal  Aviation 

RULES 

Airworthiness 
Airbus,  12075-1 
Alexander 
Bell,  12071-1 
Construcciones 
Fokker.  12073- 
Honeywell 
Raytheon,  1208:: 
Rolls-Royce  pic 

PROPOSED  RULES 

Jet  routes,  12153- 
NOT1CES 

Advisory  circulars 
Imported  civi! 
products; 


i  administration 


din  ctives: 
2081 
Schh  icher  GmbH  &  Co.,  12072-12073 
20  72 

\eronauticas,  S.A.  (CASA),  12081-12082 
:  2075 
Inteiiational,  12085-12088 
-12083 
12084-12085 

12154 

;  availability,  etc.: 
a  ircraft,  engines,  propellers,  and  related 
airworthiness  certification,  12314-12315 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
National  Exchange  Carrier  Association,  Inc.;  Board  of 
Directors;  changes,  12135 
Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 
Horizontal  ownership  limits,  12135-12136 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Pennsylvania  and  South  Dakota,  12155 
NOTICES 

Common  carrier  services: 
Wireless  telecommunications  service — 
Fixed,  mobile,  and  broadcasting  service  in  747-762  and 
777-792  MHz  bands;  auction  of  licenses,  12251- 
12265 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Risk-based  capital: 
Recourse  and  direct  credit  substitutes,  12320-12352 

NOTICES 

Meetings;  Sunshine  Act,  12265-12266 
Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 

Rate  schedules  filing — 
Regional  Transmission  Organizations,  12088-12115 
Natural  gas  companies  (Natural  Gas  Act): 

Pipelines;  project  cost  limits  under  blanket  certificates, 
12115-12116 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Great  Lakes  Gas  Transmission  L.P.,  12224 

Young  Gas  Storage  Co;  Ltd.;  correction,  12318 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  12266 
Ocean  transportation  intermediary  licenses: 
Martin  E.  Button,  Inc.,  12266 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Metro-North  Commuter  Railroad  and  Connecticut 
Transportation  Department,  12315 

Mount  Dora  Scenic  Railway  Co.,  12315-12316 

Union  Pacific  Railroad  Co.,  12316 
Meetings;  Sunshine  Act,  correction,  12318 

Federal  Reserve  System 

PROPOSED  RULES 

Risk-based  capital: 

Recourse  and  direct  credit  substitutes,  12320-12352 
NOTICES 
Meetings;  Sunshine  Act,  12266 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Alameda  whipsnake,  12155-12181 
San  Diego  fairy  shrimp,  12181-12201 
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NOTICES 

Meetings: 
Endangered  Species  of  Wild  Fauna  and  Flora 

International  Trade  Convention,  12400-12425 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
New  drug  applicants;  patent  holder  notification 
requirements;  withdrawn,  12154-12155 

NOTICES 

Medical  devices: 
Microbiology  devices — 
Fully  automated  short-term  incubation  cycle 
antimicrobial  susceptibility  devices; 
reclassification  from  Class  III  to  Class  II,  12268- 
12271 
Reports  and  guidance  documents;  availability,  etc.: 
Antimicrobial  susceptibility  devices  assessment;  review 

criteria,  12271-12272 
Herpes  labialis;  OTC  treatment  with  antiviral  agents; 
industry  guidance,  12272-12273 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Lincoln  National  Forest,  NM,  12202 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  12219-12220 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12266-12267 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

international  Trade  Administration 

NOTICES  V 

Antidumping: 
Heavy  forged  hand  tools,  finished  or  unfinished,  with  or 
without  handles,  from — 
China,  12202-12209 
Stainless  steel  bar  from — 

India,  12209-12214 
Static  random  access  memory  semiconductors  from — 
Taiwan,  12214-12215 

Justice  Department 

See  National  Institute  of  Corrections 
See  National  Institute  of  Justice 
NOTICES 

Pollution  control;  consent  judgments: 
T.  Frank  Flippo  &  Sons,  LLC,  12279-12280 


Union  Pacific  Railroad  Co.  et  al.,  12280 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada,  12278-12279 
Withdrawal  and  reservation  of  lands; 

El  Dorado  County  CA  South  Fork  of  the  American  River; 
Meeting;  correction,  12318 

Medicare  Payment  Advisory  Commission 

NOTICES 

Meetings,  12281-12282 

Merit  Systems  Protection  Board 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Board  headquarters  relocation,  12282 
Privacy  Act: 

Systems  of  records,  12282-12283 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  12219-12220 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  Restorative  Justice  Outcomes/Measurements 
and  Evaluation,  12280 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Drug  court  research  and  evaluation;  national  evaluation 

of  juvenile  drug  courts  and  research  on  adult  and 

juvenile  drug  courts,  12281 
Violence  against  women;  research  and  evaluation,  12281 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute.  12273-12275 
National  Heart,  Lung,  and  Blood  Institute,  12275 
National  Institute  of  Child  Health  and  Human 

Development,  12275-12276 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  12276-12277 
Scientific  Review  Center,  12277-12278 
Patent  Licenses:  non-exclusive,  exclusive,  or  partially 

exclusive: 
Caragen,  Inc.;  Correction,  12318 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod. 12137-12139 
Rock  sole/flathead  sole/other  flatfish,  12138 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  12136-12137 
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National  Science  Foundation 

NOTICES  I 

Meetings;  Sunshin^  Act.  12283 


Northeast  Dairy  Compact  Commission 

PROPOSED  RULES 

Over-order  price  n 
Supply  manageirjent 


e  julations: 

program;  hearings,  12146-12151 


Nuclear  Regulator ' 

NOTICES 

Export  and  import 
or  materials: 
Transnuclear,  Inc 
Operating  licenses, 
considerations 
Applications,  hear,  ng: 
Kaiser  Aluminur  i 


Commission 

icense  applications  for  nuclear  facilities 


12285-12286 
amendments;  no  significant  hazards 
biweekly  notices,  12286-12299 

s,  determinations,  etc.: 
&  Chemical  Corp.,  12283-12285 


Occupational  Safety  and  Health  Administration 

NOTJCES 

Agency  information  collection  activities: 
Proposed  collect  on;  comment  request;  correction,  12318 

Overseas  Private  Ihvestment  Corporation 

NOTICES  I 

Meetings;  Sunshin^  Act,  12279 


Presidential  Docufients 

EXECUTIVE  ORDERS 

Princeville,  North 
Future  of;  estab 
Correction,  1231 J 


;]arolina,  President's  Council  on  the 
ishment  {EO  13146) 


Service 


IS  ease 


Public  Health 

See  Centers  for  D 
See  Food  and  Druj 
See  National  Instit  ites 
See  Substance  Abi  se 
Administratioi  i 


Control  and  Prevention 
Administration 
of  Health 
and  Mental  Health  Services 


Securities  and  Exchange  Commission 

PROPOSED  RULES 

Privacy  of  Consum  er  Financial  Information  (Regulation  S- 

P).  12354-123  76 
NOTICES 

Self-regulatory  org  mizations;  proposed  rule  changes: 
National  Associi  tion  of  Securities  Dealers,  Inc.,  12305- 
12311 
Applications,  beatings,  determinations,  etc.: 
Seligman  Portfo  ios.  Inc.,  et  al.,  12299-12305 

Small  Business  Aqministration 

NOTICES 

Agency  informatic  n  collection  activities: 

Proposed  collec  ion;  comment  request,  12311-12312 
Disaster  loan  areaj: 

Alaska,  12312 

Georgia,  12312 

Massachusetts  a  ad  New  Hampshire,  12313 

Ohio  and  Kentucky,  12313 


Pennsylvania  and  West  Virginia,  12313 

Washington,  12313-12314 
Meetings: 

National  Advisory  Coimcil,  12314 

Regional  Fairness  Boards — 
Western  States,  12314 
Meetings;  district  and  regional  advisory  councils: 

Maine,  12314 

Minnesota,  12314 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Substance  Abuse  Treatment  Center — 
Targeted  substance  abuse  treatment  expansion; 
correction,  12278 

Surface  Transportation  Board 

NOTICES 

Rail  carriers: 
Control  exemptions — 

Wisconsin  Central  Transportation  Corp.,  12316 

Thrift  Supervision  Office 

PROPOSED  RULES 
Risk-based  capital: 

Recourse  and  direct  credit  substitutes,  12320-12352 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 

Transportation  Statistics  Bureau 

NOTICES 
Motor  carriers: 
Financial  and  operating  information;  public  release  of 
reports;  exemption  requests,  12316 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Thrift  Supervision  Office 

RULES 

Resolution  Fimding  Corporation  operations,  12064-12070 
Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Dependent  entitlement  to  monetary  benefits;  definition  of 
child,  12116-12117  ^ 

Vocationd  rehabilitation  and  education: 
Veterans  education — 

Flight  courses  for  educational  assistance  programs; 
approval  criteria,  12117-12118 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  12316- 
12317 
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Separate  Parts  In  This  Issue 

Part  II 

Department  of  Treasury,  Office  of  the  Comptroller  of  the 
Currency,  and  Federal  Deposit  Insurance  Corporation; 
Federal  Reserve  System;  Office  of  Thrift  Supervision, 
12319-12352 

Part  III 

Securities  and  Exchange  Commission,  12353-12376 


Part  IV 

Environmental  Protection  Agency,  12377-12398 

PartV 

Department  of  Interior,  Fish  and  Wildlife  Service.  12399- 
12425 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


vra 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  th« 
Reader  Aids  section 


a 


7  CFR 

993 


PropoMd  RuIeK 

28 

1205 

1306 

1307 

1309 

9  CFR 

78 


PropoMd  Rules: 

113 

12  CFR 

1510 


PrapoMd  Rule*: 


208 

225 

325 

567 

14  CFR 

39  (10  documents) .... 
12072,12073,120 
12080,12081,1 

Propo««d  Rule«: 

71 


20112 


17  CFR 

PropoMd  Rules: 


248 

18  CFR 

35 

157 


21  CFR 
Proposed  Roles: 

314...., 

38  CFR 


21 

40  CFR 

52 

180  (2  documents). 


262 

47  CFR 

54 

76 

Proposed  Rules: 

73 


50  CFR 

622 

679  (3  documents) 

Proposed  Rules: 

17  (2  documents) .. 
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parts  affected  this  month  can  be  found  in  the 
the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.  46 

Wednesday,  March  8,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  993 

[Docket  No.  FVOO-993-1  FIR] 

Dried  Prunes  Produced  in  California; 
Changes  In  Producer  District 
Boundaries 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
AgricultiU'e  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
realigning  the  boundaries  of  seven 
districts  established  for  independent 
producer  representation  on  the  Prune 
Marketing  Committee  (Committee) 
under  Marketing  Order  No.  993.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  dried 
prunes  grown  in  California.  This  rule 
continues  in  effect  the  realignment  of 
the  boundaries  of  the  seven 
independent  producer  districts.  Due  to 
shifts  in  the  production  areas,  the 
former  production  districts  for 
independent  producer  representation  on 
the  Conmiittee  were  out  of  balance.  The 
realignment  provides  for  more  equitable 
independent  producer  representation  on 
the  Committee,  consistent  with  current 
industry  demographics. 
EFFECTIVE  DATE:  April  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  CA  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 


Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  [7 
CFR  Part  993],  regulating  the  handling 
of  dried  primes  produced  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefi-om.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secfetary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  in  effect 
modifications  to  language  in  the  order's 


administrative  rules  and  regiilations  to 
realign  the  boundaries  of  seven  districts 
established  for  independent  producer 
representation  on  the  Committee.  The 
realignment  provides  for  more  equitable 
independent  producer  representation  on 
the  Committee,  consistent  with  current 
industry  demographics. 

Paragraph  (a)  of  §993.128  of  the 
order's  administrative  rules  and 
regulations  lists  and  describes  the 
boundaries  of  each  of  the  seven 
independent  grower  districts.  This  rule 
continues  in  effect  the  provisions  of  an 
interim  final  rule  that  realigned  those 
boimdaries  on  December  30,  1999  (64 
FR  72909,  December  29.  1999).  To  be 
consistent  with  current  industry 
demographics,  this  realignment  ensures 
that,  insofar  as  practicable,  each  district 
represents  an  equal  number  of 
independent  producers  and  an  equal 
volume  of  prunes  grown  by  such 
producers. 

Section  993.24  of  the  order  provides 
that  the  Committee  shall  consist  of  22 
members,  of  which  14  represent 
producers,  7  represent  handlers,  and  1 
represents  the  public.  The  14  producer 
member  positions  are  apportioned 
between  cooperative  producers  and 
independent  producers.  The 
apportionment,  insofar  as  is  practicable, 
is  the  same  as  the  percentage  of  the  total 
prune  tonnage  handled  by  the 
cooperative  and  independent  handlers 
during  the  year  preceding  the  year  in 
which  nominations  are  made  is  to  the 
total  handled  by  all  handlers.  In  recent 
years  and  currently,  cooperative 
producers  and  independent  producers 
each  have  been  eligible  to  nominate 
seven  members. 

Section  993.28(a)  of  the  order 
provides  that,  for  independent 
producers,  the  Committee  shall,  with 
the  approval  of  the  Secretary  of 
Agriculture,  divide  the  production  area 
into  districts  giving,  insofar  as 
practicable,  equal  representation 
throughout  the  production  area  by 
numbers  of  independent  producers  and 
production  of  prime  tonnage  by  such 
producers.  When  revisions  are  required, 
the  Committee  must  make  its 
recommendations  to  the  Secretary  of 
Agriculture  to  change  the  district 
boundaries  prior  to  January  31  of  any 
year  in  which  nominations  are  to  be 
made.  Nominations  are  made  in  all 
even-numbered  years. 
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Dis- 
trict 


2 
3 


6 

7 


Counties  in  prior 
district  alignm<  nt 


Colusa,  Glenn 


Sutter  (Central) 

Sutter  (South), 
Yo<o. 

Alpine,  Amador 
Del  Norte,  El 
Dorado,  Hunr  ■ 
boldt.  Lake. 
Lassen, 
Mendocino, 
Modoc,  Napa 
Nevada,  Plaqer, 
Plumas,  Sac 
ramento,  Sh^s 
ta,  Sierra, 
Siskiyou. 
Sonoma, 
Tehama  and 
Trinity.. 

Butte.  Sutter 
(North). 

Yuba  

Fresno,  Kings, 
Merced.  San 
Benito,  San 
Joaquin,  Sar^a 
Clara,  Solani  >, 
Tulare  all  ottjer 
counties  not 
eluded  in  Dis  - 
tricts  1,2,3 
5,6. 
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based  on  the  1998-99  crop  year  (August 
1-July  31)  data. 


Counties  in  new 
district  alignment 


n- 


4, 


Colusa,  Glenn, 
Solano,  Yolo. 
Sutter  (North)'. 
Sutter  (South)  V 

Alpine,  Amador, 
Del  Norte,  El 
Dorado,  Hum- 
boldt. Lake, 
Lassen, 
Mendocino, 
Modoc,  Napa, 
Nevada,  Placer, 
Plumas,  Sac- 
ramento, Shas- 
ta, SienB, 
Siskiyou, 
Sonoma, 
Tehama  and 
Trinity. 

Butte. 

Yuba. 

Fresno,  Kem, 
Kings,  Madera, 
Merced,  San 
Benito,  San 
Joaquin,  Santa 
Clara,  Tulare  & 
all  other  coun- 
ties not  included 
in  Districts  1 ,  2, 
3,  4,  5,  6. 
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Dis- 

Representation 

Factor 

trict 

Old  Districts 

New  Districts 

(percent) 

(percent) 

1 

9.75 

15.62 

2 

11.94 

16.87 

3 

12.5 

16.37 

4 

10.33 

10.33 

5 

23.97 

12.35 

6 

14.43 

14.43 

7 

17.02 

13.97 

The  redistricting  allows  each  district 
to  approximate  the  optimal 
representation  factor  while  maintaining 
a  continuous  geographic  boimdary  for 
each  district. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu-al  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,250 
producers  of  dried  prunes  in  the 
production  area  and  approximately  20 
handlers  subject  to  regulation  imder  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Last  year,  13  of  the  20  handlers  (65%) 
shipped  under  $5,000,000  of  dried 
prunes  and  could  be  considered  small 
handlers.  An  estimated  1,141  producers 
(91  percent)  of  the  1,250  producers 
could  be  considered  small  growers  with 
annual  income  less  than  $500,000.  In 
view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  handlers 
and  producers  of  California  dried 
prunes  may  be  classified  as  small 
entities. 

This  rule  continues  in  effect  a 
realignment  of  the  boundaries  of  the 


seven  districts  established  for 
independent  producer  representation  on 
the  Committee.  To  be  consistent  with 
ciurent  industry  demographics,  this 
realignment  ensures  that,  insofar  as 
practicable,  each  district  represents  an 
equal  number  of  independent  producers 
and  an  equal  volume  of  primes  grown 
by  such  producers. 

Shifts  in  the  prune  production  area 
over  time  have  lead  to  greater 
differences  among  the  districts  than  is 
desirable  for  equitable  independent 
producer  representation.  As  shown 
below,  prior  to  the  most  recent 
reaUgnment,  District  1  represented  less 
than  10%  of  California's  independent 
prune  producers/production  while 
District  5  represented  nearly  24%  as 
previously  defined.  The  realignment  has 
provided  for  more  equitable 
representation. 

The  representation  factors  for  the  old 
and  new  districts  are  showm  below, 
based  on  the  1998-99  crop  year  (August 
1-Iidy  31)  data. 


Dis- 
trict 

Representat 

on  Factor ' 

Old  Districts 
(percent) 

New  Districts 
(percent) 

1 

9.75 

15.62 

2 

11.94 

16.87 

3 

12.5 

16.37 

4 

10.33 

10.33 

5 

23.97 

12.35 

6 

14.43 

14.43 

7 

17.02 

13.97 

'  The  optimal  representation  factor  for  each 
district  is  14.29  percent  (100  percent  divided 
by  7  districts). 

The  economic  vagaries  of  prune 
production  are  responsible  for  the 
imbalance  among  production  districts. 
When  the  average  grower  retmn  per  ton 
reached  $1,121  in  1993,  prune  tree  sales 
by  nurseries  jimiped  to  1.5  million  trees 
from  •&  normal  maintenance  and 
replacement  level  of  about  300,000 
trees.  Prune  orchards  were  planted  to 
replace  other  crops  which  expanded  the 
acreage  base  to  new  geographic  areas 
and  intensified  the  pnme  plantings  in 
others.  Non-bearing  acreage  increased 
fi-om  8,000  acres  in  1993  to  26,000  acres 
in  1998. 

More  recently,  grower  prices  have 
steadily  declined  from  1993's  peak  of 
$1,121  per  ton  to  $763  in  1998.  This 
lead  to  the  removal  of  over  5,000  acres 
in  1998  alone.  The  overall  result  is  a 
shift  in  prune  production  which  lead  to 
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an  unbalance  in  the  composition  of 
independent  producer  districts. 

The  realignment  of  district  boundaries 
yields  more  equitable  representation. 
The  representation  factors  for  the 
districts  ranged  from  9.75%  to  23.97%. 
The  revised  alignment  narrows  this 
range  to  10.33%  to  16.87%.  The 
California  prune  industry  considered 
other  district  alignments;  however,  none 
would  have  improved  the  balance 
among  districts  as  much  as  the 
realignment  implemented.  Since  the 
weather-reduced  1998-99  pnme  crop 
(102,000  tons)  was  the  smallest  since 
1986,  the  Committee  also  analyzed  the 
representation  factor  on  the  more 
typical  1997-98  crop  {205,000  tons)  to 
ensure  that  the  short  crop  year  did  not 
produce  atypical  results.  The  results 
were  consistent  as  far  as  each  district's 
percent  of  the  total.  Another  alternative 
considered  was  to  do  nothing.  However, 
this  would  not  have  done  anything  to 
correct  the  representation  factor 
imbalance,  and  this  was  not  acceptable. 

The  Committee  unanimously 
recommended  this  change  at  its 
November  30,  1999,  meeting.  Since  the 
redistricting  in  1994,  the  number  of 
producers  and  volume  of  production  in 
most  districts  changed  causing 
imbalances  among  some  districts.  Thus, 
redistricting  was  needed  to  bring  the 
districts  in  line  with  order  requirements 
and  ciurent  California  prune  industry 
demographics. 

This  rule  continues  in  effect  new 
district  aligrunents  as  shown  below: 


Dis- 

Counties In  prior 

Counties  in  new 

trict 

district  alignment 

district  alignment 

1 

Colusa,  Glenn 

Colusa,  Glenn, 
Solano,  Yolo 

2 

Sutter  (Central)  .... 

Sutter  (North) ' 

3 

Sutter  (South), 
Yolo. 

Sutter  (South)  ^ 

4 

Alpine,  Amador, 

Alpine,  Amador, 

Del  Norte,  El 

Del  Norte,  El 

Dorado,  Hum- 

Dorado, Hum- 

boldt, Lake, 

boldt,  Lake, 

Lassen, 

Lassen, 

Mendocino, 

Mendocino, 

Modoc,  Napa, 

Modoc,  Napa, 

Nevada,  Placer, 

Nevada,  Placer, 

Plumas,  Sac- 

Plumas, Sac- 

ramento, Shas- 

ramento, Shas- 

ta, Sien-a, 

ta,  Sien-a, 

Siskiyou, 

Siskiyou, 

Sonoma, 

Sonoma, 

Tehama  and 

Tehama  and 

Trinity. 

Trinity 

5 

Butte,  Sutter 
(North). 

Butte 

6 

Yuba  

Yuba 

Dis- 

Counties in  prior 

Counties  in  new 

trict 

district  alignment 

district  alignment 

7 

Fresno,  Kings, 

Fresno,  Kem. 

Merced,  San 

Kings,  Madera, 

Benito,  Sao 

Merced,  San 

Joaquin,  Santa 

Benito,  San 

Clara,  Solano, 

Joaquin.  Santa 

Tulare  &  all 

Clara,  Tulare  & 

other  counties 

all  other  coun- 

not included  in 

ties  not  included 

Districts  1.2.  3, 

in  Districts  1 .  2, 

4.  5.  &  6. 

3.  4,  5,  &  6 

^  The  north/south  boundary  of  Sutter  County 
will  be  changed  to  Franklin  Road. 

At  the  November  30,  1999,  meeting, 
the  Committee  discussed  the  financial 
impact  of  this  change  on  handlers  and 
producers.  All  independent  producers 
regardless  of  size  will  continue  to  have 
representation  and  the  overall 
representation  will  be  more  equitable  as 
previously  explained.  There  will  be  no 
additional  costs  generated  by  this  rule. 
Since  this  rule  affects  only  independent 
producers,  there  is  no  expected  impact 
on  handlers. 

This  rule  continues  in  effect  the 
realignment  of  the  boundaries  of  seven 
independent  grower  districts.  This 
realignment  allows  each  district  to 
approximate  the  optimal  representation 
factor,  while  maintaining  a  continuous 
geographic  boundary  for  each  district. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
entities.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  as  noted  in 
the  initial  regulatory  flexibility  analysis, 
the  Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

Further,  the  Conunittee's  meeting  was 
widely  publicized  throughout  the 
California  dried  prune  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
November  30, 1999,  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
their  views  on  this  issue.  The 
Committee  itself  is  composed  of  22 
members,  of  which  7  are  handlers,  14 
are  producers  and  1  is  a  public 
representative,  the  majority  of  whom  are 
small  entities. 


Also,  the  Committee  has  a  number  of 
appointed  subconunittees  to  review 
certain  issues  and  make 
recommendations  to  the  Committee. 
The  Committee's  Ad-Hoc  Redistricting 
Subcommittee  met  on  November  2. 
1999.  and  discussed  this  issue  in  detail. 
That  meeting  was  also  a  public  meeting 
and  both  large  and  small  entities  were 
able  to  participate  and  express  their 
views. 

An  interim  fined  rule  concerning  this 
action  was  pubhshed  in  the  Federal 
Register  on  December  29,  1999.  Copies 
of  the  rule  were  mailed  by  the 
Committee's  staff  to  all  Committee 
members  and  alternates  and  prune 
handlers.  In  addition,  the  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  That  rule 
provided  for  a  30-day  comment  period 
which  ended  January  28,  2000.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  unanimoas 
recommendation  and  other  information, 
it  is  found  that  finalizing  the  interim 
final  rule,  without  change,  as  hereinafter 
set  forth  and  published  in  the  Federal 
Register  (64  FR  72909.  December  29, 
1999),  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  993 

Marketing  agreements,  Plums.  Primes, 
Reporting  and  Recordkeeping 
requirements. 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  993  which  was 
published  at  64  FR  72909  on  December 
29.  1999.  is  adopted  as  a  final  rule 
without  change. 

Dated:  March  3,  2000. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  00-5610  Filed  3-7-00;  8:45  am] 
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DEPARTMENT  OF 


AGRICULTURE 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 


[Docket  No.  97-108-1  ] 

Brucellosia  In  Catt  e;  State  and  Area 
Classifications;  Arlcansas 


and 


AGENCY:  Animal 
Inspection  Service 

action:  Affinnatior 
final  rule. 


SUMHMARY:  We  are  ai 
rule,  without  chanj  e 
that  amended  the 
concerning  the  i 
cattle  by  changing 
Arkansas  from  Clasjs 
have  determined 
the  standards  for  C 
interim  rule  relievejd 
on  the  interstate 
from  Arkansas. 


EFFECTIVE  DATE:  Th  S 
became  effective  oi  i 


Plant  Health 
USDA. 

of  interim  rule  as 


( lopting  as  a  final 
an  interim  rule 
bhicellosis  regulations 
inte  rstate  movement  of 
I  he  classification  of 
A  to  Class  Free.  We 
Arkansas  meets 
ass  Free  status.  The 
certain  restrictions 
movement  of  cattle 


that. 


interim  rule 
December  3, 1997. 


FOR  FURTHER  INFOR^JATHDN  CONTACT:  Dr. 

R.  T.  Rollo,  Jr.,  Stai  ■  Veterinarian, 
National  Animal  H  jalth  Programs,  VS, 


APfflS,  4700  River 


Road  Unit  36, 


Riverdale,  MD  207^7-1237;  (301)  734- 

7709. 

SUPPLEMENTARY  tNft>RMATION 


Background 


int<  rstate 


The 

res  trictions  i 


th; 


In  an  interim  ml  j 
3,  1997,  and  published 
Register  on 
64134-64135,  Docket 
amended  the  brucqllos 
concerning  the  i 
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the  classification  o 
A  to  Class  Free 
rebeved  certain 
interstate  movemejit 
Arkansas. 

Comments  on 
required  to  be  received 
February  2.  1998 
any  comments, 
reasons  given  in 
adopting  the  interi^n 

This  action  also 
information  contajied 
rule  concerning 
and  the  Regulator} 
Executive  Orders 
the  Paperwork 

Further,  for  this 
Management  and 
review  process 
Order  12866. 


tie 


effective  December 
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4, 1997  (62  FR 
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is  regulations 
movement  of 
§  78.41,  by  changing 
Arkansas  from  Class 
interim  rule 
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We 


interim  rule  were 
on  or  before 
did  not  receive 
Therefore,  for  the 

interim  rule,  we  are 
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affirms  the 
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Flexibility  Act, 
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List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  78  and 
that  was  published  at  62  FR  64134- 
64135  on  December  4, 1997. 

Authority:  21  U.S.C.  lll-114a-l,  114g, 
115, 117,  120, 121, 123-126, 134b,  and  134f; 
7  CFR  2.22,  2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  2nd  day  of 
March  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  00-5597  Filed  3-7-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
12  CFR  Part  1510 

RIN  1505-AA79 

Resolution  Funding  Corporation 
Operations 

AGENCY:  Department  of  the  Treasury. 
action:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Secretary  of  the  Treasury 
(Secretary)  is  revising  the  Treasury 
Department's  regulation  governing  the 
operations  of  the  Resolution  Funding 
Corporation  (Funding  Corporation).  The 
Fimding  Corporation  is  a  mixed- 
ownership  government  corporation 
imder  the  supervision  of  the  Secretary. 
The  operations  regulation  currently 
governs  matters  such  as  how  the 
Funding  Corporation  raises  capital, 
issues  and  services  its  debt,  and  pays  its 
administrative  expenses.  The  revisions 
in  the  interim  final  rule  implement 
recent  statutory  changes  affecting  these 
activities.  In  addition,  the  revisions 
eliminate  certain  provisions  in  the 
operations  regulation  relating  to 
activities  the  Funding  Corporation  no 
longer  performs  and  streamline  the 
remaining  provisions. 
DATES:  The  interim  final  rule  is  effective 
on  March  8,  2000.  Written  conmients  on 
the  interim  final  rule  may  be  submitted 
to  the  Treasury  Department  on  or  before 
April  7,  2000. 

ADDRESSES:  Mail  comments  to:  Office  of 
the  Assistant  General  Counsel  (Banking 
and  Finance),  Attention:  Comment 
Record,  Room  2026,  Department  of  the 
Treasury,  1500  Pennsylvania  Ave.,  NW 


20220.  Comments  will  be  available  for 
public  inspection  by  appointment  only 
at  the  Reading  Room  of  the  Treasury 
Library.  To  make  an  appointment,  call 
(202) 622-0990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  B.  Straus.  Attorney- Advisor, 
Office  of  the  Assistant  General  Counsel 
(Banking  and  Finance),  (202)  622-1964, 
or  Matthew  Green,  Financial  Analyst, 
Office  of  Financial  Institutions  Policy, 
Department  of  the  Treasury,  (202)  622- 
2157. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

A.  Statutory  Requirements 

In  1989,  Congress  enacted  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  (FIRREA). 
See  Public  Uw  101-73,  103  Stat.  183 
(1989).  One  of  the  purposes  of  FIRREA 
was  to  resolve  a  large  niimber  of 
insolvent  savings  associations.  In 
furtherance  of  this  purpose,  FIRREA 
added  a  new  section  21A  to  the  Federed 
Home  Loan  Bank  Act  (Act)  creating  the 
Resolution  Trust  Corporation  (RTC),  a 
mixed  ownership  government 
corporation  charged  with  containing, 
managing,  and  resolving  failed  savings 
associations.  In  order  to  fund  the  RTC's 
activities,  FIRREA  added  a  new  section 
2 IB  to  the  Act  creating  the  Fimding 
Corporation. 

Section  2lB(f)  of  the  Act  authorizes 
the  Fimding  Corporation  to  issue  up  to 
$30  billion  of  debt  obligations  and  to 
transfer  the  net  proceeds  of  the  debt 
issuance  to  the  RTC  through  the 
purchase  of  RTC  capital  certificates. 
Prior  to  issuing  any  obligations,  the 
Funding  Corporation  is  required  to 
establish  a  Principal  Fund  to  defease  the 
principal  amount  of  the  obligations.  The 
Act  requires  the  Federal  Home  Loan 
Banks  (Banks)  and  depository 
institutions  whose  deposits  are  insured 
by  the  Savings  Association  Insurance 
Fimd  (SAIF  members)  to  capitalize  the 
Principal  Fund  through  the  purchase  of 
nonvoting  stock  of  the  Funding 
Corporation.  The  Principal  Fimd  is  to  be 
invested  in  noninterest  bearing  direct 
obligations  of  the  United  States  having 
equal  maturity  value  with  the  principal 
amount  of  the  Funding  Corporation's 
obligations.  Upon  the  maturity  of  the 
Funding  Corporation's  obligations,  the 
securities  in  the  Principal  Fimd  are  to 
be  liquidated  to  repay  the  obligations. 

Section  2lB(f)  otthe  Act  directs  the 
Funding  Corporation  to  pay  interest  on 
its  obligations  with  funds  obtained  fi'om 
up  to  five  sources,  which  are  specified 
in  the  statute.  The  Funding  Corporation 
is  to  obtain  funds  fi'om  these  sources  in 
succession,  to  the  extent  that  funds  from 
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the  previous  source  or  sources  are 
insufficient  to  cover  the  entire  amoimt 
of  the  interest  payment  due.  As  further 
discussed  below,  these  sources  are:  (1) 
Earnings  on  Funding  Corporation  assets 
not  invested  in  the  Principal  Fund;  (2) 
certain  funds  of  the  RTC;  (3)  a  portion 
of  the  net  earnings  of  the  Banks;  (4) 
funds  from  the  Federal  Savings  and 
Loan  Insurance  Corporation  Resolution 
Fund  (FSLIC  Resolution  Fund)  and  (5) 
the  Secretary. 

The  Act  also  governs  matters  such  as 
the  Fimding  Corporation's  investments, 
administrative  expenses,  and 
management.  The  Funding  Corporation 
is  managed  by  a  three-member 
Directorate,  consisting  of  the  Director  of 
the  Office  of  Finance  of  the  Federal 
Home  Loan  Bank  System  (Office  of 
Finance)  and  two  of  the  12  Bank 
presidents,  who^erve  on  a  rotating 
basis.  Day-to-day  operations  of  the 
Funding  Corporation  are  carried  out  by 
employees  of  the  Office  of  Finance. 

From  1989  to  1998,  the  Funding 
Corporation  operated  under  the 
supervision  of  the  Thrift  Depositor 
Protection  Oversight  Board  (Board). 
Congress  abolished  the  Board  in  1998 
and  tremsferred  its  oversight  authority 
for  the  Funding  Corporation  to  the 
Secretary.  See  Public  Law  105-216, 
section  14, 112  Stat.  909  (1998). 

B.  Regulatory  Requirements 

The  Board  initially  issued  the 
operations  regulation  in  1989  to 
implement  the  statutory  provisions 
discussed  above.  See  54  FR  41950  (Oct. 
13,  1989)  (codified  at  12  CFR  part  1510). 
After  the  Board  was  abolished  in  1998, 
the  Secretary  transferred  the  operations 
regulation  to  the  Treasury  Department. 
See  63  FR  57236  (Oct.  27.  1998).  The 
Secretary  did  not  at  that  time,  however, 
revise  the  operations  regulation  to 
delete  references  to  the  Board  or  make 
other  changes  to  update  the  regulation. 

As  discussed  in  detail  below  in  the 
Analysis  of  the  Interim  Final  Rule 
section,  this  interim  final  rule  revises 
the  operations  regulation  to  reflect  the 
transfer  of  oversight  authority  to  the 
Secretary.  The  interim  final  rule  also  • 
updates  the  regulation  to  take  into 
account  developments  affecting  the 
funding  of  interest  payments  on 
Funding  Corporation  obligations,  such 
as  the  termination  of  the  RTC  in  1995 
and  changes  made  by  the  Gramm-Leach- 
Bliley  Act  of  1999  (GLBA).  Pubhc  Law 
106-102  (1999).  In  the  course  of  making 
these  changes,  the  Secretary  is 
streamlining  the  regulation  by 
eliminating  provisions  that  no  longer 
need  to  be  embodied  in  regulation.  The 
interim  final  rule  also  revises  the 
language  and  the  overall  structure  of  the 


operations  regulation  to  comply  with 
the  President's  Memorandum  of  June  1, 
1998  requiring  the  use  of  plain  language 
in  agency  regulations. 

n.  Analysis  of  the  Interim  Final  Rule 

The  operations  regulation  currently 
contains  provisions  implementing  each 
of  the  Funding  Corporation's  three  main 
statutory  functions  discussed  above:  (1) 
Raising  capital  for  the  Principal  Fund; 
(2)  issuing  debt  obligations;  and  (3) 
paying  interest  on  the  obligations.  The 
operations  regulation  also  implements 
certain  administrative  functions  such  as 
the  payment  of  the  Fimding 
Corporation's  administrative  expenses 
and  the  investment  of  its  surplus  funds. 
As  further  discussed  below,  it  is  no 
longer  necessary  to  implement  the  first 
two  statutory  functions — capitalization 
and  debt  issuance — by  regulation. 
Consequently,  the  interim  final  rule 
eliminates  existing  provisions  of  the 
operations  regulation  related  to  these 
functions.  The  interim  final  rule  also 
retains,  streamlines,  and  updates  the 
provisions  of  the  operations  regulation 
that  implement  the  Funding 
Corporation's  third  main  function — 
paying  interest  on  its  debt — as  well  as 
its  administrative  functions. 

A.  Elimination  of  Existing  Provisions  on 
Debt  Issuance 

From  1989  to  1991,  the  Funding 
Corporation  undertook  a  series  of  debt 
issuances  totaling  $29,995,180,000,  in 
the  form  of  noncallable  bonds  with  30- 
and  40-year  maturities.  Consequently,  of 
the  Funding  Corporation's  $30  billion 
debt  issuance  authority,  only  $4.82 
million  remains  unused. 

The  statutory  requirements  regarding 
the  use  of  the  Funding  Corporation's 
debt  issuance  proceeds  make  it  highly 
unlikely  that  the  Funding  Corporation 
will  ever  use  its  remaining  $4.82  million 
of  issuance  authority.  Specifically, 
section  2lB(f)(4)  of  the  Act  provides  that 
the  Funding  Corporation  must  use  the 
proceeds  of  any  debt  issuance  for  one  of 
two  purposes:  (1)  To  piurchase  RTC 
capital  certificates;  or  (2)  to  refund 
previously  issued  Funding  Corporation 
obligations. 

The  RTC  terminated  on  December  31, 
1995,  pursuant  to  section  2lA(m)  of  the 
Act.  Therefore,  the  Funding  Corporation 
can  no  longer  transfer  funds  to  the  RTC 
through  the  purchase  of  RTC  capital 
certificates.  Accordingly,  any  new  debt 
issuance  could  not  fulfill  the  first 
statutory  purpose  cited  above. 
Furthermore,  since  the  Funding 
Corporation's  outstanding  obligations 
are  noncallable,  the  Funding 
Corporation  is  contractually  bound  not 
to  repay  them  prior  to  maturity. 


Therefore,  the  Funding  Corporation 
would  not  issue  new  obligations  for  the 
second  statutory  purpose. 

In  sum,  the  primary  purpose  of  the 
Fimding  Corporation's  debt  issuance 
function — to  raise  funds  to  finance  the 
resolution  activities  of  the  RTC — was 
fulfilled  by  1991.  and  the  circumstances 
under  which  a  new  debt  issuance  would 
be  warranted  are  remote.  Consequently, 
provisions  in  the  operations  regulation 
at  existing  §  1510.4,  entitled  "Authority 
to  issue  obligations",  and  existing 
§  1510.8,  entitled  "Issuance  expenses", 
are  no  longer  necessary  and  may  be 
removed.  The  elimination  of  these 
regulatory  provisions,  however,  does 
not  affect  the  Funding  Corporation's 
underlying  statutory  authority  to  issue 
obligations  or  the  Secretary's  authority 
to  regulate  their  issuance.  These 
authorities  remain  in  effect  under  the 
Act. 

B.  Elimination  of  Existing  Provisions  on 
Capitalization  of  the  Principal  Fund 

The  Principal  Fund  is  a  segregated 
custodial  account  held  by  the  Funding 
Corporation's  fiscal  agent,  the  Federal 
Reserve  Bank  of  New  York.  The  sole 
purpose  of  the  Principal  Fund  is  to 
defease  the  aggregate  principal  amount 
of  the  debt  obligations  issued  by  the 
Funding  Corporation.  Under  the  Act, 
the  Funding  Corporation  may  not  issue 
any  new  obligations  unless  there  are 
amounts  in  the  Principal  Fund 
sufficient  to  defease  the  principal 
amount  of  the  new  obligations.  The 
Principal  Fund  currently  contains  non- 
marketable  zero-coupon  Treasury  bonds 
with  total  face  amounts  sufficient  to 
defease  fully  the  aggregate  principal 
amount  of  outstanding  Funding 
Corporation  oblie;;tions. 

As  discussed  above,  the  Funding 
Corporation  used  all  but  $4.82  million 
of  its  debt  issuance  authority  by  1991. 
Therefore,  since  1991,  the  Funding 
Corporation  has  needed  no  new  capital 
for  the  Principal  Fund.  Furthermore, 
since  it  is  unlikely  that  the  Funding 
Corporation  will  issue  any  additional 
obligations,  the  Secretary  is  removing 
provisions  in  the  operations  regulation 
relating  to  capitalization  of  the  Funding 
Corporation.  These  provisions  currently 
appear  in  §  1510.9,  entitled 
"Capitalization  of  Funding  Corporation" 
and  §  1510.10,  entitled  "Funding 
Corporation  Principal  Fund  Reserve 
Account". 

Existing  §  1510.9  generally  requires 
the  Funding  Corporation  to  make 
quarterly  projections  of  the  amount  of 
funds  necessary  to  capitalize  the 
Principal  Fund  and  pay  interest  on 
outstanding  Funding  Corporation 
obligations,  as  well  as  projections  on 
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how  it  will  raise  those  funds  from  the 
Banks.  Section  1510.9  also  contains  a 
procedure  for  the  collection  of  capital 
payments  from  the  panks,  SAIF 
members,  and  the  FTSLIC  Resolution 
Fund.  I 

Existing  §  1510.1*  implements 
statutory  provisions  governing  the 
situation  where  one  or  more  "deficient" 
Banks  are  imable  to  provide  the 
Funding  Corporatiqn  with  the  amounts 
required  to  capitaliie  the  Principal 
Fimd.  The  Act  and  Jie  regxdation 
require  that  the  "remaining"  Banks 
provide  funds  on  b(  half  of  the 
"deficient"  Banks  a  ad  later  receive 
reimbursement. 

The  interim  final  rule  removes  the 
provisions  in  existiig  §  1510.9  requiring 
the  Funding  Corpoiation  to  project 
amounts'  required  t(  i  capitalize  the 
Principal  Fund  and  to  raise  those  funds. 
The  interim  final  ri  le  retains  and 
transfers  to  a  new  »  x:tion  the  provisions 
in  §  1510.9  requirin  g  the  Funding 
Corporation  to  mak  i  quarterly 
projections  of  amot  nts  available  to 
cover  interest  paym  ents  on  Funding 
Corporation  obligat  ions.  The  interim 
final  rule  removes  in  its  entirety 
§  1510.10,  regardini ;  the  Principal  Fund 
Reserve  Account. 

As  in  the  case  of  iie  Fimding 
Corporation's  debt  ssuance  authority, 
the  elimination  of  i  egulatory  provisions 
governing  capitalizition  of  the  Funding 
Corporation  does  n  3t  affect  the  Funding 
Corporation's  underlying  statutory 
authority  to  raise  ciipital  or  the 
Secretary's  authoril  y  to  regulate  this 
activity.  Moreover,  much  of  existing 
§§  1510.9  and  1510,10  merely  repeat  or 
cross  reference  provisions  of  the  Act. 
Consequently,  rem(  »val  of  these 
regulatory  provisio  is  will  not  deprive 
the  Funding  Corporation,  the  Banks,  or 
the  public  of  interriretive  guidance  that 
elaborates  on  the  p  ovisions  of  the  Act. 

C.  Section-by-Secti  jn  Analysis  of  the 
Interim  Final  Rule 

1.  Section  1510.1— JAuthority,  Purpose, 
and  Scope 


Section  1510.1  o 
rule  cites  the 
which  the  Secretar  / 
operations  regulati 
ptu"pose  and  scope 
Interim  §  151 0.1{b] 
operations 
implement  all 
Corporation's 
states  that  the 
provide  direction 
Corporation  in 
mandate  to  make 
its  obligations  and 
to  the  Funding 


the  interim  final 
statu!  ory  authority  under 
may  issue  the 
in  and  explains  the 
of  the  regulation, 
makes  clear  that  the 
regulatiion  does  not 

aspt  cts  of  the  Funding 
statu  tory  authority.  It 

of  Part  1510  is  to 
the  Funding 
cartying  out  its  statutory 
i  iterest  payments  on 
to  provide  guidance 
Coi  poration  in  paying  its 


purj  ose 


administrative  expenses.  Interim 
§  1510.1  also  makes  clear  that  the 
Secretary  may  provide  any  necessary 
direction  to  the  Funding  Corporation  in 
carrying  out  any  of  its  other  statutory 
authorities. 

Interim  §  1510.1(c)  carries  forward  the 
substance  of  existing  §  1510.2,  entitled 
"General  authority".  Existing  §  1510.2 
generally  provides  that  the  Funding 
Corporation  may  exercise  the  authority 
granted  under  the  Act  and  its  bylaws, 
whether  or  not  that  authority  is 
implemented  by  regulation,  subject  to 
the  direction  of  the  Board.  Interim 
§  1510.1(c)  similarly  makes  clear  that 
the  absence  of  specific  regulations 
implementing  the  Fimding 
Corporation's  statutory  authority  does 
not  diminish  the  Funding  Corporation's 
ability  to  exercise  that  authority  in 
accordance  with  its  bylaws,  subject  to 
the  oversight  of  the  Secretary. 

2.  Section  1510.2 — Definitions 

Section  1510.2  of  the  interim  final 
rule  largely  carries  forward  the 
definitions  in  existing  §  1510.1  of  the 
operations  regulation,  with  some 
exceptions.  The  interim  final  rule 
eliminates  the  definition  referring  to  the 
now  aboUshed  Thrift  Deposit  Protection 
Oversight  Board.  It  also  eUminates 
definitions  related  to  the  capitalization 
of  the  Funding  Corporation  and  the 
issuance  of  Funding  Corporation 
obligations,  including:  "Deficient  bank", 
"Excess  amoimt",  "Remaining  bank". 
"Financing  Corporation",  and  "Issuance 
costs".  Aldiough  the  term  "Issuance 
costs"  is  defined  in  the  Act  to  include 
the  ongoing  expenses  associated  with 
servicing  Funding  Corporation 
obligations,  the  Funding  Corporation 
has  prepaid  its  fiscal  agent  for  these 
expenses.  Therefore,  the  Funding 
Corporation  ciurently  has  no  issuance 
costs  and  will  not  incur  issuance  costs 
absent  a  new  debt  issuance. 

The  interim  final  rule  revises  the 
definition  of  "Administrative  expenses" 
by  deleting  a  reference  to  issuance  costs, 
which  are  no  longer  incurred,  as  well  as 
a  reference  to  redemption  premiums, 
which  would  be  inciured  only  through 
a  refunding  of  existing  obligations. 

The  interim  final  rule  also  revises  the 
definition  of  the  "Net  earnings"  of  a 
Bank  by  deleting  the  reference  to 
payments  made  for  the  purchase  of 
Funding  Corporation  capital  stock.  In 
addition,  the  interim  final  rule  deletes 
the  reference  to  purchases  of  Financing 
Corporation  stock  because  the  Banks  no 
longer  undertake  such  purchases.  The 
interim  final  rule  adds  language 
regarding  deductions  for  operating 
expenses  and  expenses  related  to  the 
Banks'  Affordable  Housing  Programs, 


pursuant  to  section  607  of  the  GLBA, 
which  clarifies  the  definition  of  "net 
earnings"  for  purposes  of  determining 
the  amount  of  each  Bank's  pajmient  to 
cover  the  interest  on  Funding 
Corporation  obligations. 

Interim  §  1510.2  adds  a  definition 
referring  to  the  Secretary  of  the 
Treasury,  consistent  with  transfer  of  the 
oversight  authority  for  the  Fimding 
Corporation  to  the  Secretary.  The 
interim  final  rule  also  adds  a  definition 
referring  to  the  Federal  Housing  Finance 
Board,  which,  as  discussed  further 
below,  now  has  a  statutory  role  in 
determining  the  availability  of  funds 
from  the  Banks  for  payment  of  interest 
on  Fimding  Corporation  obligations.  In 
order  to  simplify  the  language  of  the 
regulation,  the  interim  final  rule  adds 
definitions  of  two  new  terms: 
"obligations",  which  refers  to  Funding 
Corporation  obligations,  and  "interest 
payment  due  date",  which  refers  to  the 
date  on  which  the  next  quarterly 
interest  payments  on  such  obligations 
are  due. 

3.  Section  1510.3— How  Does  the 
Funding  Corporation  Pay 
Administrative  Expenses? 

Section  1510.3  of  the  interim  final 
rule  requires  the  Funding  Corporation  to 
develop  an  aimual  budget  for  its 
administrative  expenses,  submit  the 
budget  by  November  15  to  the  Secretary 
for  approval,  and  collect  funds  from  the 
Banks  in  order  to  pay  the  administrative 
expenses.  Interim  §  1510.3  largely 
carries  forward  and  streamlines  the 
requirements  of  existing  §  1510.6. 
entitled  "Budget  and  expenses",  and 
§  1510.7.  entitled  "Billing  of 
administrative  eitpenses". 

The  dollar  amount  of  the  Funding 
Corporation's  administrative  budget  has 
changed  little  or  not  at  all  from  year  to 
year.  In  order  to  streamline  the  hudget 
approval  process,  interim  §  1510.3(b) 
provides  that  the  administrative  budget 
submitted  to  the  Secretary  by  the 
Funding  Corporation  is  deemed  to  be 
approved  by  the  Secretary  unless  the 
Secretary  disapproves  it  within  45  days 
of  the  date  submitted. 

Interim  §  1510.3(d)  carries  forward 
requirements  in  existing  §  1510.7  that 
provide  for  each  Bank  to  pay  a  portion 
of  the  Funding  Corporation's 
administrative  expenses,  calculated 
according  to  the  formula  set  forth  in 
section  2lB(c)(7)(B)  of  the  Act.  For 
purposes  of  increased  clarity,  the 
interim  final  rule  replaces  the  reference 
to  the  Act  with  a  description  of  the 
formula.  It  provides  that  the  amount  of 
each  Bank's  pa)mient  must  be  pro  rated 
according  to  the  percentage  of  the  total 
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outstanding  Funding  Corporation 
capital  stock  owned  by  the  Bank. 

4.  Section  1510.4 — Who  May  Act  as  the 
Depositary  and  Fiscal  Agent  for  the 
Funding  Corporation? 

Section  1510.4  of  the  interim  final 
rule  carries  forward  and  consolidates 
the  provisions  in  existing  §  1510.5  of  the 
operations  regulation,  entitled  "Federal 
Reserve  banks  to  be  depositaries  and 
fiscal  agents".  Interim  §  1510.4(b)  adds 
new  language  clarifying  that  the 
Funding  Corporation  may  use  a  demand 
deposit  accoimt  at  a  federally  insiu'ed 
depository  institution  only  as  a  means 
of  managing  funds  used  to  pay 
administrative  expenses.  This  change 
conforms  the  operations  regulation  to 
the  Fimding  Corporation's  current 
practice,  as  approved  by  the  former 
Board. 

5.  Section  1510.5 — How  Does  the 
Fimding  Corporation  Make  hiterest 
Payments  on  Its  Obligations? 

The  payment  of  interest  on 
outstanding  Funding  Corporation 
obligations  is  now  the  Funding 
Corporation's  primary  activity.  Under 
section  2lB(f)  of  the  Act,  the  Funding 
Corporation  is  to  make  interest 
payments  with  funds  obtained  from  the 
following  sources:  (1)  Earnings  on 
Funding  Corporation  assets  not  invested 
in  the  Principal  Fimd;  (2)  certain  funds 
of  the  RTC;  (3)  a  portion  of  the  net 
earnings  of  the  Banks;  (4)  any  net 
proceeds  from  the  sale  of  assets  received 
from  the  RTC  by  the  FSLIC  Resolution 
Fund;  and  (5)  the  Secretary.  The 
Funding  Corporation  is  to  tap  these 
sources  in  succession,  to  the  extent  that 
funds  frt)m  the  previous  source  or 
sources  are  insufficient  to  cover  the 
entire  amount  of  the  interest  pajTnent 
due. 

Interest  on  the  Funding  Corporation's 
obligations  comes  due  quarterly. 
Consequently,  the  operations  regulation 
sets  forth  a  procedure  under  which  the 
Funding  Corporation  makes  quarterly 
projections  of  the  funds  available  from 
these  sources  and  then  collects  the 
funds  on  a  quarterly  basis. 

Section  1510.5  of  the  interim  final 
rule  carries  forward  provisions  relating 
to  funding  projections  in  existing 
§  1510.9(a),  entitled  "Capitalization  of 
Funding  Corporation";  provisions 
relating  to  the  payment  of  interest  in 
existing  §  1510.11,  entitled  "Interest 
payments  and  interest  reserve  account"; 
and  provisions  in  existing  §  1510.12, 
entitled  "Request  for  funds  for  interest 
payments".  In  addition,  interim  §  1510.5 
adds  new  provisions  to  reflect  statutory 
and  other  changes  discussed  below. 


Section  1510.5(a)  of  the  interim  final 
rule  carries  forward  existing  provisions 
that  direct  the  Funding  Corporation  to 
obtain  funds  for  interest  payments  from 
sources  designated  in  section  2lB(f)(2) 
of  the  Act.  Interim  §  1510.5(a)  also 
reflects  two  changes  from  the  existing 
operations  regulation. 

First,  interim  §  1510.5(a)  removes 
reference  to  certain  funds  of  the  RTC  as 
a  funding  source  for  interest  payments 
(although,  as  explained  below,  proceeds 
from  assets  once  held  by  the  RTC 
remeiin  available  for  interest  payments). 
Section  2lB(f)(2)(B)  of  the  Act 
designates  the  RTC  as  the  second  of  the 
five  funding  sources  for  interest 
payments  on  Funding  Corporation 
obligations.  The  Act  provides  that  to  the 
extent  that  amounts  from  the  first 
funding  source — earnings  on  assets  of 
the  Fimding  Corporation  not  invested  in 
the  Principal  Fund — are  insufficient  to 
cover  interest  payments  due,  the  RTC 
must  pay  to  the  Funding  Corporation:  (i) 
The  liquidating  dividends  and 
payments  made  on  claims  received  by 
the  RTC  from  receiverships  to  the  extent 
such  proceeds  are  determined  by  the 
Board  to  be  in  excess  of  funds  presently 
necessary  for  resolution  costs;  and  (ii) 
any  proceeds  from  warrants  and 
participations  acquired  by  the  RTC. 

Pursuant  to  section  21A(m)(2)  of  the 
Act,  the  RTC  ceased  to  exist  on 
December  31,  1995.  Upon  its 
termination,  all  the  RTC's  assets  and 
liabilities  were  transferred  to  the  FSLIC 
Resolution  Fund,  including  the  RTC's 
claims  on  receiverships  as  well  as  any 
warrants  and  participations  it  held. 
Furthermore,  after  the  RTC  terminated, 
the  Board's  authority  with  respect  to  the 
RTC  terminated.  The  Board  no  longer 
had  the  authority  described  in  section 
2lB(f)(2)(B)  of  the  Act  to  direct  the 
RTC— defunct  after  1995— to  transfer  to 
the  Funding  Corporation  any  liquidating 
dividends  and  payments  made  on 
receivership  claims.  Nor  did  the  Board 
have  any  authority  to  direct  the  FSLIC 
Resolution  Fund  to  make  payments  to 
the  Funding  Corporation,  including 
payments  from  assets  of  the  former  RTC. 
Finally,  the  Board  was  abolished  in 
1998,  and  the  Secretary  succeeded  to 
the  Board's  remaining  programmatic 
function:  oversight  of  the  Funding 
Corporation. 

In  sum,  the  funds  described  in  section 
2lB(f)(2)(B)  of  the  Act  are  no  longer 
held  by  the  RTC  and  both  the  RTC  and 
the  regulatory  agency  that  would  direct 
RTC  to  make  payments  to  the  Funding 
Corporation  have  ceased  to  exist.  For 
these  reasons,  section  2lB(f)(2)(B)  is  no 
longer  operative.  Therefore,  interim 
§  1510.5(a),  which  lists  the  funding 
sources  for  interest  payments  on 


Funding  Corporation  obligations,  does 
not  make  reference  to  the  RTC  funds 
described  in  section  2lB{f)(2)(B). 

Nonetheless,  the  former  RTC's  assets 
remain  available  to  fund  interest 
payments  on  the  Funding  Corporation's 
obligations.  Section  2lB(f)(2)(D)  of  the 
.\ct  designates  the  net  proceeds  from  the 
sale  of  these  assets — now  held  by  the 
FSLIC  Resolution  Fund — as  the  fourth 
designated  funding  source  for  the 
Funding  Corporation's  interest 
payments.  Interim  §  1510.5(a)(3)  makes 
reference  to  this  funding  source. 

Second,  interim  §  1510.5(a)(2)  revises 
the  language  describing  the  amount  of 
the  payments  the  Funding  Corporation 
must  obtain  from  the  Banks.  Prior  to  the 
enactment  of  the  GLBA.  the  Act 
required  the  Banks  as  a  group  to  pay  an 
aggregate  amount  of  $300,000,000  per 
year  to  fund  interest  on  Funding 
Corporation  obligations.  This  aggregate 
amount  was  allocated  among  the  Banks 
pursuant  to  a  requirement  that  each 
Bank  pay  an  equal  percentage  of  its 
annual  net  earnings  up  to  20  percent.  If 
the  Banks  were  required  to  pay  more 
than  20  percent  in  a  given  year  to  reach 
the  aggregate  $300,000,000  payment,  the 
amounts  over  20  percent  were  allocated 
among  the  Banks  according  to  a 
statutory  formula. 

Section  607  of  the  GLBA  amended  the 
Act  by  eliminating  the  $300,000,000  cap 
on  the  Banks'  annual  payment  and 
requiring  each  Bank  to  pay  the  Funding 
Corporation  a  fixed  20  percent  of  its 
annual  net  earnings  after  deducting 
expenses  related  to  the  Banks' 
Affordable  Housing  Programs  and 
operating  expenses.  Section  607  also 
added  a  new  provision  requiring  the 
Banks'  regulator,  the  Finance  Board,  to 
extend  or  shorten  the  period  during 
which  the  Banks  must  continue  to  make 
payments  to  the  Funding  Corporation, 
based  on  a  method  described  in  section 
607.  Interim  §  1510.5(a)(2)  reflects  these 
statutory  changes. 

Section  1510.5(b)  of  the  interim  final 
rule  requires  the  Funding  Corporation 
on  a  quarterly  basis  to  obtain 
information  on  the  Banks'  net  earnings 
as  well  as  projections  from  the  FSLIC 
Resolution  Fund  in  order  to  determine 
amounts  that  the  Funding  Corporation 
can  expect  to  obtain  frx)m  those  entities 
to  fund  the  next  four  quarterly  interest 
payments. 

Section  1510.5(c)  of  the  interim  final 
rule  requires  the  Funding  Corporation  to 
submit  to  the  Secretary  for  approval  a 
report  showing  the  amounts  of  the  next 
four  quarterly  interest  payments  due 
and  the  amounts  projected  to  be 
available  to  make  those  payments  frtjm 
earnings  on  Funding  Corporation  assets 
not  invested  in  the  Principal  Fund, 
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payments  from  the  ianks,  and  amovints 
transferred  from  thf  FSLIC  Resolution 
Fund. 

Section  1510.5(d)  of  the  interim  final 
rule  carries  forward  provisions  in 
existing  §  1510.11  a  id  §  1510.12  of  the 
operations  regulatic  n  regarding  the 
coordination  of  pay  nents  from  the 
Banks,  the  FSLIC  Resolution  Fund,  and 
the  Secretary  to  the  Fimding 
Corporation  to  cove  r  interest  on  its 
obligations. 

Interim  §  1510.5(d)  also  adds  new 
provisions  dealing  i  vith  funds 
transferred  from  the  FSLIC  Resolution 
Fund.  The  existing  Regulation  does  not 
specifically  addres^  the  procedure 
under  which  the  Fu  nding  Corporation  is 
to  obtain  funds  frori » the  FSUC 
Resolution  Fimd.  Ir  the  past,  specific 
procedures  were  no  i  necessary  because 
the  FSLIC  Resolutic  n  Fimd  had  no 
funds  to  transfer.  N  )w  that  the  FSLIC 
Resolution  Fimd  h^s  received  the  assets 
and  liabilities  from  jthe  former  RTC, 


there  may  be  net  p 
of  those  assets  avai 
payments  on  Fum 
obligations.  Cons 


eeds  fit)m  the  sale 
ble  to  fund  interest 
g  Corporation 
ently,  the  Fimding 
Corporation  must  h  ive  a  procedure  in 
place  under  which  t  requests  any  funds 
available  from  the  I  SLIC  Resolution 
Fund  after  requestii  ig  funds  from  the 
Banks  but  before  re  juesting  funds  from 
the  Secretary. 

Under  an  existinj ;  arrangement  with 
the  Secretary,  the  Ilinding  Corporation 
must  request  funds  I  from  the  Secretary  at 
least  five  business  <  lays  before  the 
Fimding  Corporatic  n's  quarterly  interest 
payments  are  due. ,  ^s  part  of  its  request, 
the  Funding  Corpo  ation  must  certify  as 
to  the  amounts  ava  lable  from  the  prior 
funding  sources.  C(  msequently,  the 
Funding  Corporatic  n  must  have  a 
process  in  place  thi  it  allows  it  to  meet 
the  timing  requiren  tents  of  its 
arrangement  with  t  le  Secretary  while 
having  a  relatively  ligh  degree  of 
certainty  as  to  the  i  mounts  available 
from  the  other  funt  ing  sources.  Interim 
§  1510.5(d)  establis  les  a  procedure  for 
this  process. 

Amounts  availah  le  from  the  first 
statutorily  designal  ed  funding  source — 
earnings  on  Fundii  ig  Corporation  assets 
not  invested  in  the  Principal  Fund — are 
under  the  direct  co  ntrol  of  the  Funding 
Corporation.  Therefore,  interim 
§  1510.5(d)  does  mt  provide  a 
procedure  for  obtai  ning  funds  from  this 
source. 

As  to  the  second  funding  source — the 
Banks— interim  §  1510.5(d)(1)  provides 
that  as  soon  as  prai  rticable  after  the  end 
of  each  quarter,  th(  <  Funding 
Corporation  must  ( ibtain  from  each  Bank 
a  report  of  its  actui  J  net  earnings  for  that 
quarter.  Not  less  tl  an  six  business  days 


prior  to  the  interest  payment  due  date, 
the  Funding  Corporation  must  notify 
each  Bank  in  writing  of  the  interest 
payment  due  date  and  the  amount  of  the 
payment  due  from  the  Bank. 

Interim  §  1510.5(d)(2)  provides  that 
on  the  day  the  Funding  Corporation 
notifies  the  Banks  of  the  payments  due 
from  them,  the  Funding  Corporation 
must  notify  the  FSLIC  Resolution  Fund 
of:  (1)  The  interest  payment  due  date; 

(2)  the  aggregate  amount  of  the  quarterly 
interest  payment  due  on  that  date;  and 

(3)  the  amount  of  the  quarterly  interest 
payment  that  will  be  funded  by  the  two 
prior  funding  sources.  In  addition,  the 
Funding  Corporation  must  request  that 
the  FSUC  Resolution  Fund  transfer 
available  funds  to  the  Funding 
Corporation  by  noon  on  the  fifth 
business  day  prior  to  the  interest 
payment  due  date. 

Section  1510.5(d)(3)  of  the  interim 
final  rule  provides  that  no  less  than  five 
business  days  prior  to  the  interest 
payment  due  date,  the  Funding 
Corporation  must  request  any  payment 
that  may  be  necessary  from  the 
Secretary  by  providing  a  certification,  in 
a  form  satisfactory  to  the  Secretary, 
stating  the  total  amounts  of  the  quarterly 
interest  payment  to  be  paid  by  the 
Funding  Corporation  from  sources  other 
than  the  Secretary  and  the  amounts 
necessary  to  make  up  the  deficiency. 
Consistent  with  section  2lB(f)(2)(E)  of 
the  Act,  the  interim  final  rule  provides 
that  any  amount  paid  by  the  Secretary 
becomes  a  liability  of  the  Funding 
Corporation  to  be  repaid  to  the  Secretary 
upon  the  dissolution  of  the  Funding 
Corporation,  to  the  extent  of  its 
remaining  assets. 

6.  Section  1510.6 — What  Must  the 
Funding  Corporation  Do  With  Surplus 
Funds? 

Section  1510.6  of  the  interim  final 
rule  streamlines  and  carries  forward 
without  substantive  change  the 
provisions  in  existing  §  1510.3  of  the 
operations  regulation,  entitled 
"Authorization  of  establishment  of 
investment  policies  and  procedures". 

7.  Section  1510.7— What  Are  the 
Funding  Corporation's  Reporting 
Requirements? 

Section  1510.7  of  the  interim  final 
rule  consolidates  provisions  in  existing 
§  1510.13,  entitled  "Reports  to  Board", 
and  §  1510.14,  entitled  "Reports  to 
Congress".  Existing  §  1510.13  requires 
the  Funding  Corporation  to  provide  a 
quarterly  report  to  the  Board  of  specific 
items  of  information  dealing  with  the 
capitalization  of  the  Principal  Fund  and 
the  issuance  of  Funding  Corporation 
obligations.  Most  of  the  items  required 


to  be  in  the  report  are  no  longer  relevant 
to  the  ongoing  oversight  of  the  Fimding 
Corporation.  Therefore,  the  interim  final 
rule  removes  the  quarterly  reporting 
requirement  in  existing  §  1510.13,  but 
adds  a  new  provision  in  interim 
§  1510.7  under  which  the  Funding 
Corporation  must  provide  the  Secretary 
such  reports  as  the  Secretary  may 
require. 

8.  Section  1510.8 — What  Are  the  Audit 
Requirements  for  the  Funding 
Corporation? 

Existing  §  1510.15  of  the  operations 
regulation  provides  that  an  office 
designated  by  the  Board  shall  review  the 
books  and  records  of  the  Funding 
Corporation  at  least  annually  to 
determine  whether  the  Funding 
Corporation  is  performing  its  functions 
in  accordance  with  the  provisions  of 
section  2lB  of  the  Act  and  the 
operations  regulation.  The  Fimding 
Corporation  currently  complies  with 
this  provision  by  obtaining  an  annual 
audit  by  an  independent  external 
auditor.  In  addition,  the  Funding 
Corporation  is  audited  annually  as  part 
of  the  internal  audit  of  the  Office  of 
Finance.  Under  section  2lB(h)(3)  of  the 
Act  and  section  105  of  the  Government 
Corporation  Control  Act,  see  31  U.S.C. 
9105,  the  Comptroller  General  reviews 
the  workpapers  associated  with  the 
annual  external  audit.  Interim  §  1510.8 
carries  forward  and  streamlines  existing 
§  1510.15  and  conforms  its  provisions  to 
reflect  the  Funding  Corporation's 
current  practice  of  obtaining  an  annual 
external  audit. 

The  Secretary  requests  comment  on 
all  aspects  of  the  interim  final  rule. 

HI.  Administrative  Procedure  Act 

This  rule  meikes  technical 
amendments  to  the  regulation  governing 
the  operations  of  the  Funding 
Corporation  that  conform  the  regulation 
to  changes  in  the  law  and  that  do  not 
affect  the  general  public.  For  this 
reason,  it  has  been  determined  that 
publishing  this  rule  with  notice  and  an 
opportunity  for  public  comment  is 
vtnnecessary  pursuant  to  5  U.S.C.  553(b). 
The  Treasury  Department,  however,  will 
consider  any  public  comments  on  the 
interim  final  rule  received  on  or  before 
April  7,  2000.  For  the  same  reasons, 
pursuant  to  5  U.S.C.  553(d),  it  is 
determined  that  there  is  good  cause  for 
the  interim  final  rule  to  become 
effective  immediately  upon  publication. 

IV.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
final  rule,  the  provisions  of  the 
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Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  do  not  apply. 

V.  Executive  Order  12866 

This  interim  final  rule  is  not  a 
"significant  regulatory  action"  for 
pmposes  of  Executive  Order  12866. 
Accordingly,  a  regulatory  assessment  is 
not  required. 

List  of  Subjects 

12  CFR  Part  1510 

Federal  home  loan  banks,  Federal 
Reserve  System,  Resolution  Funding 
Corporation,  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble  12  CFR  part  1510  is  revised  to 
read  as  follows: 

PART  1510— RESOLUTION  FUNDING 
CORPORATION  OPERATIONS 

Sec. 

§  1510.1     Authority,  purpose,  and  scope. 

§  1510.2    Definitions. 

§  1510.3    How  does  the  Funding  Corporation 

pay  administrative  expenses? 
§1510.4    Who  may  act  as  the  depositary  and 

fiscal  agent  for  the  Funding  Corporation? 
§1510.5    How  does  the  Funding  Corporation 

make  interest  payments  on  its 

obligations? 
§  1510.6    What  must  the  Funding 

Corporation  do  with  surplus  funds? 
§1510.7    What  are  the  Funding 

Corporation's  reporting  requirements? 
§  1510.8    What  are  the  audit  requirements 

for  the  Funding  Corporation? 

Authority:  12  U.S.C.  1441b;  Sec.  14(d), 
Pub.  L.  105-216, 112  Stat.  910. 

§  1 51 0.1    Authority,  purpose,  and  scope. 

(a)  Authority.  This  part  is  issued 
tmder  the  authority  of  section  14(d)  of 
the  Homeowners  Protection  Act  of  1998 
(Public  Law  105-216,  112  Stat.  910)  and 
section  21B(1)  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  144lb(l)). 

(b)  Purpose  and  scope.  The  purpose  of 
this  part  is  to  provide  direction  to  the 
Funding  Corporation  in  carrying  out  its 
statutory  mandate  to  make  interest 
payments  on  its  outstanding  debt 
obligations.  This  part  also  provides 
direction  to  the  Funding  Corporation 
regarding  funding  the  administrative 
costs  of  its  operations.  This  part  does 
not  provide  direction  to  the  Funding 
Corporation,  however,  on  activities  that 
the  Funding  Corporation  is  authorized 
to  carry  out  imder  the  Act,  but  that  it 
previously  has  completed  or  is  not 
likely  to  imdertake  in  the  future,  such 

as  raising  capital  and  issuing 
obligations.  Although  the  Fimding 
Corporation  continues  to  have  statutory 
authority  to  undertake  these  activities, 
the  circumstances  under  which  it  would 
do  so  are  limited.  If  such  circiunstances 


were  to  arise,  the  Secretary  has  the 
authority  to  provide  any  necessary 
direction  to  the  Funding  Corporation. 

(c)  Authority  of  the  Funding 
Corporation.  The  Funding  Corporation 
may  exercise  all  authority  granted  to  it 
by  the  Act  in  accordance  with  its 
bylaws,  whether  or  not  specifically 
implemented  by  regulation,  subject  to 
the  requirements  of  this  part  and  such 
other  regulations,  orders  and  directions 
as  the  Secretary  may  prescribe. 

§1510.2    Definitions. 

The  following  definitions  apply  to 
terms  used  in  this  part  unless  the 
context  requires  otherwise: 

Act  means  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  1421  ef  seq.). 

Administrative  expenses  means  costs 
incurred  as  necessary  to  carry  out  the 
functions  of  the  Fimding  Corporation, 
including  custodian  fees,  but  does  not 
include  any  interest  on  obligations. 
Bank  means  a  Federal  Home  Loan 
Bank  estabhshed  under  the  authority  of 
the  Act. 

Custodian  fee  means  any  fee  incurred 
by  the  Fimding  Corporation  in 
connection  with  the  transfer  of  any 
security  to,  or  the  maintenance  of  any 
security  in,  the  Funding  Corporation 
Principal  Fund  and  any  other  expense 
incurred  in  connection  with  the 
estabUshment  or  maintenance  of  the 
Funding  Corporation  Principal  Fund. 
Directorate  means  the  Directorate  of 
the  Funding  Corporation  estabhshed 
pursuant  to  section  2lB(c)  of  the  Act  (12 
U.S.C.  1421b(c)). 

FDIC  me£ms  the  Federal  Deposit 
Insurance  Corporation  established 
pursuant  to  section  1  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1811, 
et  seq.). 

Finance  Board  means  the  Federal 
Housing  Finance  Board  established 
pursuant  to  section  2A(a)(l)  of  the  Act. 

FSUC  Resolution  Fund  means  the 
Federal  Savings  and  Loan  Insurance 
Corporation  Resolution  Fund 
established  pursuant  to  section 
llA(a)(l)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1811,  et  seq.). 

Funding  Corporation  means  the 
Resolution  Funding  Corporation 
established  pursuant  to  section  2lB(b) 
of  the  Act. 

Funding  Corporation  Principal  Fund 
means  the  separate  account  established 
under  section  2lB(g){2)  of  the  Act. 

Interest  payment  due  date  means  the 
date  on  which  the  next  quarterly 
interest  pajmtients  on  obligations  are 
due. 

Net  earnings  means  net  earnings  after 
deducting  expenses  relating  to  section 
10(j)  of  the  Act  (Affordable  Housing 
Program)  and  operating  expenses,  but 


without  reduction  for  cbargeoffs  and 
payments  to  fund  interest  payments  on 
obligations. 

Obligations  means  bonds  issued  by 
the  Funding  Corporation  under  section 
2lB{f)oftheAct. 

flTC  means  the  Resolution  Trust 
Corporation  established  pursuant  to 
section  2lA(b)(l)(A)  of  the  Act  and 
which  terminated  on  December  31, 
1995,  pursuant  to  section  2lA(m)  of  the 
Act. 

Secretary  means  the  Secretary  of  the 
Treasury  or  the  designee  of  the 
Secretary  of  the  Treasury. 

§1510.3    How  does  tt>e  Funding 
Corporation  pay  administrativa  expenses? 

(a)  The  Directorate  proposes  a  budget. 
By  November  15  of  each  year,  the 
Directorate  must  approve  and  submit  to 
the  Secretary  a  proposed  budget  for  the 
administrative  expenses  of  the  Funding 
Corporation  for  the  following  year. 

(b)  The  Secretary  approves  the 
budget.  The  Funding  Corporation's 
budget  is  subject  to  the  Secretary's  prior 
approval.  The  proposed  budget 
submitted  by  the  Directorate  shall  be 
deemed  to  be  approved  by  the  Secretary 
unless  the  Secretary  disapproves  it 
within  45  days  of  the  date  submitted. 
The  Fimding  Corporation  must  transmit 
a  copy  of  the  approved  budget  to  each 
Bank. 

(c)  Budget  changes  must  be  approved 
by  the  Secretary.  U  the  Funding 
Corporation  projects  or  anticipates 
incurring  expenses  exceeding  its 
approved  budget,  the  Directorate  must 
submit  an  amended  budget  to  the 
Secretary  for  approval. 

(d)  The  Funding  Corporation  collects 
funds  from  the  Banks  to  pay  its 
administrative  expenses.  At  least 
semiaimually,  the  Funding  Corporation 
must  request  that  each  Bank  submit 
within  10  business  days  of  the  request 
payment  for  a  portion  of  the 
adininistrative  expenses  in  the  Funding 
Corporation's  budget  for  the  current 
calendar  year.  The  amount  of  each 
Bank's  payment  must  be  pro  rated 
according  to  the  percentage  of  the  total 
outstanding  Funding  Corporation 
capital  stock  owned  by  the  Bank.  The 
Funding  Corporation  must  adjust  the 
amount  of  each  Bank's  payment  as 
necessary  to  reflect  differences  between 
aggregate  projected  and  actual 
administrative  expenses  incurred  during 
the  calendar  year  and  ID  reflect  any 
changes  in  estimated  aggregate 
administrative  expenses  for  the  coming 
period.  The  Funding  Corporation  must 
not  request  payments  from  the  Banks 
that,  in  the  aggregate,  exceed  the 
administrative  expenses  in  the  Funding 
Corporation's  approved  budget. 


12070  Fedeal  Register /Vol.  65,  No.  46  /  Wednesday.  March  8.  2000 /Rules  and  Regulations 


cr: 


Fimdi 


§1510.4  Whomayafet 
and  fiscal  agant  for  tH* 
Corporation? 

(a)  In  general,  the 
Banks.  The  Fundin; 
use  one  or  more 
as  depositaries  for 
custodians  of  the 

(b)  For  administr^ti 
insured  depository 
to  approval  by  the 
Funding  Corporaticn 
demand  deposit  ac 
federally  insured  d 
for  the  managemen 
pay  administrative 


as  ttie  depositary 
Funding 


Federal  Reserve 
Corporation  must 
Federal  Reserve  Banks 
fiscal  agents  or 
ling  Corporation. 
ve  accounts, 
nstitutions.  Subject 
J  ecretary,  the 
may  establish 
ounts  at  one  or  more 
pository  institutions 
of  funds  used  to 


jxpenses. 

§  1 51 0.5    How  does  fie  Funding 
Corporation  malte  interest  payments  on  its 
obligations? 

(a)  The  Funding  ( Corporation  must 
obtain  funds  from  i  \p  to  four  sources. 
The  Funding  Corpc  ration  must  pay  the 
interest  due  on  its  c  bligations  with 
funds  it  obtains  fro  n  the  following 
soiuces  and  in  the  ollowing  order: 

(1)  Earnings  on  a  isets  of  the  Funding 
Corporation  not  in^  ested  in  the  Fimding 
Corporation  Princi]  >al  Fimd. 

(2)  To  the  extent Tfunds  identified  in 
paragraph  (a)(1)  of  iiis  section  are 
insufficient,  the  Fu  nding  Corporation 
must  obtain  from  e  »ch  Bank  in  each 
calendar  year  paynents  totaling  20 
percent  of  the  net  e  amings  of  the  Bank. 
The  Funding  Corpc  iration  must  not 
obtain  funds  from  <  i  Bank  under  this 
paragraph  after  the  date  upon  which  the 
term  of  the  Bank's  )ayment  obligation 
has  ended,  as  detei  mined  by  the 
Finance  Board  pui.  luant  to  section 
2lB(f)(2)(C)(iii)oftheAct. 

(3)  To  the  extent  funds  identified  in 
paragraphs  (a)(1)  ajid  (2)  of  this  section 
are  insufficient,  th(!  Funding 
Corporation  must  ( ibtain  from  the  FSLIC 
Resolution  Fund  ai  nounts  available 
from  any  net  proce  eds  from  the  sale  of 
assets  received  froi  n  the  RTC  by  the 
FSUC  Resolution  ]  "und. 

(4)  To  the  extent  that  funds  from  the 
sources  identified  n  paragraphs  (a)(1) 
through  (3)  of  this  section  are 
insufficient,  the  Fv  nding  Corporation 
must  obtain  from  t  le  Secretary  the 
additional  amount  due. 

(b)  The  Funding  Corporation  must 
obtain  projections  of  funds  availability 
from  the  Banks  an  d  the  FSLIC 
Resolution  Fund.  Not  later  than  March 
15,  June  15,  September  15,  and 
December  15  of  ea:h  year: 

(1)  The  Funding  Corporation  must 
obtain  from  each  I  ank  a  statement 
signed  by  an  offic(T  of  such  Bank 
containing  sufficie  nt  information  on  the 
Banks  net  earning  i  to  enable  the 
Funding  Corporat  on  to  make  quarterly 
projections  of  fun(  Is  available  from  the 


Bank  for  the  current  qucUter  and  the 
next  three  quarters;  and 

(2)  The  Funding  Corporation  must 
obtain  from  an  authorized 
representative  of  the  FSLIC  Resolution 
Fund  projections  of  the  amount  of  funds 
available  in  the  ciurent  quarter  and  the 
next  three  quarters  from  the  net 
proceeds  from  the  sale  of  received  from 
the  RTC. 

(c)  The  Funding  Corporation  must 
report  funding  projections  to  the 
Secretary.  Not  later  than  March  20,  June 
20,  September  20.  and  December  20  of 
each  year,  the  Fimding  Corporation 
must  submit  to  the  Secretary  for 
approval  a  report  containing: 

(1)  The  aggregate  amoimts  of  each  of 
the  next  foiu-  quarterly  interest 
payments  due  on  obligations;  and 

(2)  The  amounts  projected  to  be 
available  to  fund  such  payments  from: 

(i)  Earnings  on  assets  of  the  Fimding 
Corporation  not  invested  in  the  Funding 
Corporation  Principal  Fund; 
(ii)  Payments  from  the  Banks;  and 
(iii)  Funds  transferred  from  the  FSLIC 
Resolution  Fund. 

(d)  The  Funding  Corporation  must 
request  funds  from  the  Banks,  the  FSLIC 
Resolution  Fund,  and  the  Secretary— [l] 
Requests  to  the  Banks.  As  soon  as 
practicable  after  the  end  of  each  quarter, 
the  Funding  Corporation  must  obtain 
from  each  Bank  a  report  of  its  actual  net 
earnings  for  that  quarter.  Not  less  than 
six  business  days  prior  to  the  interest 
payment  due  date,  the  Funding 
Corporation  must  notify  each  Bank  in 
writing  of  the  interest  payment  due  date 
and  the  amount  of  the  payment  due 
from  the  Bank.  To  the  extent  funds 
identified  in  paragraph  (a)(1)  of  this 
section  are  insufficient  to  pay  the 
interest  due,  the  amount  of  each  Bank's 
payment  must  be  20  percent  of  the 
Bank's  actual  quarterly  net  earnings, 
taking  into  account  any  adjustment  to 
the  Bank's  earnings  for  any  previous 
quarters.  The  Funding  Corporation  must 
request  the  Bank  to  provide  payment 
through  wiring  immediately  available 
and  finally  collected  funds  to  the 
Funding  Corporation  no  later  than  the 
interest  payment  due  date. 

(2)  Request  to  the  FSUC  Resolution 
Fund.  On  the  day  the  Funding 
Corporation  notifies  the  Banks  of  the 
payments  due  from  them  under 
paragraph  (d)(1)  of  this  section,  the 
Funding  Corporation  must: 

(i)  Notify  the  FSLIC  Resolution  Fund 
in  writing  of: 

(A)  The  interest  payment  due  date; 

(B)  The  aggregate  amount  of  the 
quarterly  interest  payment  due  on  that 
date;  and 

(C)  The  amount  of  the  quarterly 
interest  payment  that  will  be  funded  by 


earnings  on  assets  of  the  Funding 
Corporation  not  invested  in  the  Funding 
Corporation  Principal  Fund  and 
payments  due  from  the  Banks;  and 

(ii)  Request  that  the  FSLIC  Resolution 
Fund  transfer  to  the  Funding 
Corporation  by  noon  on  the  fifth 
business  day  prior  to  the  interest 
payment  due  date  any  funds  available 
from  the  net  proceeds  from  the  sale  of 
assets  received  from  the  RTC,  to  the 
extent  funds  identified  in  paragraphs 
(a)(1)  and  (2)  of  this  section  are 
insufficient  to  pay  the  interest  due. 

(3)  Request  to  the  Secretary.  No  less 
than  five  business  days  prior  to  the 
interest  payment  due  date,  the  Funding 
Corporation  must  request  payment  from 
the  Secretary  by  providing  a 
certification,  in  a  form  satisfactory  to  the 
Secretary,  stating  the  total  amounts  of 
the  quarterly  interest  payment  to  be 
paid  by  the  Funding  Corporation  from 
soiu-ces  other  than  the  Secretary  and  the 
amounts  necessary  to  make  up  the 
deficiency.  Any  amount  paid  by  the 
Secretary  becomes  a  liability  of  the 
Funding  Corporation  to  be  repaid  to  the 
Secretary  upon  the  dissolution  of  the 
Funding  Corporation,  to  the  extent  of  its 
remaining  assets. 

§  1 51 0.6    What  must  the  Funding 
Corporation  do  with  surplus  funds? 

If  the  Funding  Corporation  has  funds 
that  are  not  needed  for  current  interest 
payments  on  obligations,  it  must  invest 
the  funds  in  obligations  of  the  United 
States  issued  by  the  Secretary,  in 
accordance  with  an  investment  policy 
approved  by  the  Secretary. 

§1510.7    What  are  the  Funding 
Corporation's  reporting  requirements? 

In  addition  to  the  budget  submission 
required  by  §  1510.3  and  the  funding 
projection  reports  required  by  §  1510.5, 
the  Funding  Corporatioamust  prepare 
such  reports  as  the  Secretary  may 
require,  including  reports  necessary  to 
assist  the  Secretary  in  making  the 
annual  report  to  Congress  and  the 
President  on  the  Fimding  Corporation 
under  section  2lB(i)  of  the  Act. 

§1510.8    What  are  the  audit  requirements 
for  the  Funding  Corporation? 

The  Fimding  Corporation  must  obtain 
an  audit  of  its  books  and  records  by  an 
independent  external  auditor  at  least 
annually. 

Dated:  February  11,  2000. 
Gary  Gensler, 

Under  Secretary  of  the  Treasury. 

[PR  Doc.  00-5435  Filed  3-7-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-70-AD;  Amendment 
39-1 1608;  AD  2000-04-25] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  (BHTC) 
Model  407  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  BHTC  Model  407 
helicopters,  that  requires  modifying  the 
door  latch  assemblies  on  all  four  crew 
and  passenger  doors.  This  amendment 
is  prompted  by  an  incident  that 
occurred  during  a  manufactm-er's  flight 
test,  in  which  a  door  latch  assembly 
broke,  preventing  occupants  in  the 
helicopter  from  opening  the  door.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  door  latch  rod 
assembly  from  disengaging  from  the 
door  handle  and  preventing  helicopter 
occupants  from  opening  the  door. 

DATES:  Effective  April  12,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  12, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada, 
12,800  Rue  de  I'Avenir,  Mfrabel,  Quebec 
JONILO,  telephone  (800)  463-3036,  fax 
(514)  433-0272.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110.  telephone  (817)  222-5122, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
BHTC  Model  407  helicopters  was 
published  in  the  Federal  Register  on 
December  16,  1999  (64  FR  70201).  That 
action  proposed  to  require  modifying 
the  door  latch  assemblies  on  all  four 
crew  and  passenger  doors. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  146 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  6  work  hours  per 
helicopter  to  accomplish  the 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $210. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $83,220. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
-adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  2000-04-25    Bell  Helicopter  Textron 
Canada:  Amendment  39-11068.  Docket 
No.  98-SW-70-AD. 
Applicability:  Model  407  helicopters,  serial 
numbers  53000  through  53228.  with  door 
latch  assemblies,  part  number  (P/N)  20898- 
401,  -402.  -405,  and  -  406,  installed, 
certiticated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  100  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  a  door  latch  rod  assembly  from 
disengaging  from  the  door  handle  and 
preventing  helicopter  occupants  from 
opening  the  door,  accomplish  the  following: 

(a)  Modify  each  door  latch  assembly,  P/N 
20898-401.-402,  -405,  and  -406,  in 
accordance  with  the  Accomplishment 
Instructions  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  407-98-18,  dated  May 
27,  1998. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager.  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Bell  Helicopter  Textron 
Alert  Service  Bulletin  No.  407-98-18,  dated 
May  27,  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bell  Helicopter  Textron 
Canada,  12,800  Rue  de  I'Avenir,  Mirabel, 
Quebec  JONlLO,  telephone  (800)  463-3036, 
fax  (514)  433-0272.  Copies  may  be  inspected 
at  the  FAA,  Office  of  the  Regional  Counsel. 
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Southwest  Region.  2d01 
Room  663,  Fort  Wort  i 
of  the  Federal  Registe  r 
Street,  NW.,  suite  70( , 
(e)  This  amendmen  t 
April  12.  2000. 


Note  3:  The  subjecl 
in  Transport  Canada 
9&-19.  dated  July  28 


Issued  in  Fort  Worth,  Texas,  on  February 
24,  2000. 
Henry  A.  Armstrong 

Manager.  Botorcraft  i 
Certification  Service. 
(FR  Doc.  00-5008  ! 
BILUNG  CODE  4910-1 3-F 
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3-7-00;  8:45  am] 
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DEPARTMENT  Ofl  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-CE-^O-AD;  Amendment  39- 
11609;  AD  2000-04- 26] 


RIN  2120-AA64 


Airworthiness 
Schleicher  GmbH 
Sailplanes 

agency:  Federal  v^iation 
Administration,  D  3T. 
ACTION:  Final  rule. 


DirMives;  Alexander 
&  Co.  Model  ASW-27 


lea  it 


do€S 


SUMMARY:  This 
new  airworthiness 
applies  to  certain 
GmbH  &  Co.      ■ 
Model  ASW-27  s 
requires  inspectin ; 
circuit  clearance 
boom  to  the  fin  in 
clearance  of  at 
(mm)  (Vi  0-inch  w 
clearance  that 
This  AD  is  the 
continuing 
(MCAI)  issued  by 
authority  for 
specified  by  this 
detect  interferenc  s 
control  circuit, 
could  result  in  th( 
jamming  with 
the  sailplane. 
DATES:  Effective 

The  inco 
certain  publicati 
regulations  is 
of  the  Federal 
2000. 


ADDRESSES: 

applies  to  this  AE 
Alexander      "  " 
Segelflugzeugbau , 
Poppenhausen, 
Germany;  teleph^ 


Meacham  Blvd., 
Texas;  or  at  the  Office 
,  800  North  Capitol 
Washington.  DC. 
becomes  effective  on 


of  this  AD  is  addressed 
Canada)  AD  No.  CF- 
1998. 


amendment  adopts  a 
directive  (AD)  that 
Alexander  Schleicher 
(Alex  ander  Schleicher) 
\i  ilplanes.  This  AD 

the  elevator  control 
i  iside  the  fuselage  tail 
ersection  to  assure  a 

2.5  millimeters 
i  de).  and  adjusting  any 
not  meet  the  criteria, 
resiilt  of  mandatory 
airwoi  thiness  information 
the  airworthiness 
The  actions 
are  intended  to 
in  the  elevator 
ich,  if  not  corrected, 
elevator  control 

loss  of  control  of 


Germany 
ViDi 


poi  sible 
/  pril 


25,  2000. 
rporation  by  reference  of 
listed  in  the 
approved  by  the  Director 
Re;  ister  as  of  April  25, 


Service  information  that 

may  be  obtained  from 
Schleifcher  GmbH  &  Co. 
D-36163 
Ffederal  Republic  of 
( ne:  ++  49  6658  89-0; 


facsimile:  ++  49  6658  89-40.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-70-AD,  901  Locust. 
Room  506,  Kansas  City,  Missouri  64106; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate.  901  Locust. 
Room  301.  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-6934;  facsimile: 
(816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance 
of  This  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Alexander  Schleicher 
Model  ASW-27  sailplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  December  28, 1999  (64  FR  72584). 
The  NPRM  proposed  to  require 
inspecting  the  elevator  control  circuit 
clearance  inside  the  fuselage  tail  boom 
to  the  fin  intersection  to  assure  a 
clearance  of  at  least  2.5  mm  (Vio-inch 
wide),  and  adjusting  any  clearance  that 
does  not  meet  the  criteria. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be 
required  in  accordance  with  Alexander 
Schleicher  Technical  Note  No.  5,  dated 
July  16,  1999. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  (Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  nUe  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Detennination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  30  sailplanes 
in  the  U.S.  registry  will  be  affected  by 


the  inspection,  that  it  vdll  take 
approximately  1  workhour  per  sailplane 
to  accomplish  the  inspection,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  inspection  on 
U.S.  operators  is  estimated  to  be  $1,800, 
or  $60  per  sailplane. 

The  FAA  estimates  that  it  will  take 
approximately  2  workhours  per 
sailplane  to  accomplish  the  adjustment, 
if  necessary,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  adjustment  on  U.S. 
operators  is  estimated  to  be  $3,600,  or 
$120  per  sailplane. 

Compliance  Time  of  This  AD 

The  compliance  time  of  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS).  When 
proper  clearance  is  not  provided  inside 
the  fuselage  tail  boom  to  the  fin 
intersection,  the  90-degree  lever  of  the 
elevator  controls  rubs  against  the  cut- 
out of  the  lower  fin  rib.  Although  the 
consequential  jamming  of  the  elevator 
controls  is  a  result  of  sailplane 
operation,  improper  clearance  will  be 
prevalent  at  the  time  of  manufacture. 
Sailplane  operation  varies  among 
operators.  For  example,  one  operator 
may  utilize  the  sailplane  50  hours  TIS 
in  3  months  while  it  may  take  another 
12  months  or  more  to  accimiulate  50 
hours  TIS,  In  order  to  assm-e  that 
improper  clearance  is  detected  and 
corrected  in  a  timely  manner,  the 
compliance  time  is  required  "within  the 
next  90  calendar  days  after  the  effective 
date  of  this  AD." 

Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
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Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
2000-04-26    Alexander  Schleicher  GMBH 

&  CO.  Segelflugzeugbau:  Amendment 

39-11609;  Docket  No.  99-CE-70-AD. 

Applicability:  Model  ASW-27  sailplanes, 

serial  numbers  27002  through  27104, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performemce  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  interference  in  the  elevator 
control  circuit,  which,  if  not  corrected,  could 
result  in  the  elevator  control  jamming  with 
possible  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Within  the  next  90  calendar  days  after 
the  effective  date  of  this  AD,  inspect  the 
elevator  control  circuit  clearance  inside  the 
fuselage  tail  boom  to  the  fin  intersection  to 
assure  a  clearance  of  at  least  2.5  millimeters 
(mm)  (Vio-inch  wide).  Prior  to  further  flight, 
adjust  any  clearance  that  does  not  meet  the 
criteria.  Accomplish  these  actions  in 
accordance  with  the  Action  section  of 
Alexander  Schleicher  Technical  Note  No.  5, 
dated  July  16, 1999. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 


to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Alexander  Schleicher  Technical 
Note  No.  5,  dated  July  16.  1999,  should  be 
directed  to  Alexander  Schleicher  GmbH  & 
Co.  Segelflugzeugbau,  13-36163 
Poppenhausen,  Federal  Republic  of 
Germany;  telephone:  ++  49.6658.89-0; 
facsimile:  ++  49.6658.89-40.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

(e)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Alexander  Schleicher 
Technical  Note  No.  5,  dated  July  16, 1999. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Alexander  Schleicher  GmbH  &  Co. 
Segelflugzeugbau,  D-36163  Poppenhausen, 
Federal  Republic  of  Germany.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  901  Locust,  Room 
506,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  1999-283,  Effective  Date: 
September  9,  1999. 

(f)  This  amendment  becomes  effective  on 
April  25,  2000. 

Issued  in  Kansas  City,  Missouri,  on 
February  25,  2000. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  00-5134  Filed  3-7-00;  8:45  am] 

BILLING  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-186-AD;  AnMndmwit 
39-11 611 ;  AD  2000-05-02] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Marie  050,  200,  500.  and  600 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  ¥27 
Mark  050,  200,  500,  and  600  series 
airplanes,  that  requires  installation  of 
certain  components,  and  revisions  of  the 
Airplane  Flight  Manual.  This  action  is 
necessary  to  prevent  imdetected  failures 
of  the  horizontal  and  vertical  stabilizer 
de-icing  system,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  luasafe  condition. 
DATES:  Effective  April  12,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  12, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box 
231,  2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F27  Mark  050,  200,  500,  and  600 
series  airplanes  was  published  in  the 
Federal  Register  on  Januarj-  4,  2000  (65 
FR  251).  That  action  proposed  to  require 
installation  of  certain  components,  and 
revisions  of  the  Airplane  Flight  Manual 
(AFM). 
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Comments 

Interested  persoris 


an  opportunity  to 
making  of  this 
conunents  were  su 
to  the  proposal  or 
determination  of 


have  been  afforded 
|iarticipate  in  the 
ame  idment.  No 

tmitted  in  response 
t  le  FAA's 
tlje  cost  to  the  pubUc. 


Conclusion 

The  FAA  has  deljermined 
safety  and  the  pub 
adoption  of  the  ml  s 


the  airplane  in  the 
the  de-icing  systen 


that  air 
c  interest  require  the 
as  proposed. 


Cost  Impact 

The  FAA  estimajes  that  37  airplanes 
of  U.S.  registry  wil  be  affected  by  this 
AD. 

It  will  take  appr(iximately  1  work 
hour  per  airplane  t  a  accomplish  the 
required.  AFM  revr  sion  for  operation  of 


event  of  a  failure  of 
at  an  average  labor 


rate  of  $60  per  woi  k  hour.  Based  on 
these  figures,  the  c  3st  impact  of  this 
required  AFM  revi  sion  on  U.S. 
operators  is  estima  ted  to  be  $2,220,  or 
$60  per  airplane. 

It  will  take  appri  iximately  125  work 
hours  per  airplane  to  accomphsh  the 
required  installaticms,  at  an  average 
labor  rate  of  $60  p(  t  work  hour. 
Required  parts  wil  1  cost  approximately 
$11,000  per  airplaie.  Based  on  these 
figures,  the  cost  in  pact  of  the  required 
installations  on  U.  S.  operators  is 
estimated  to  be  $6  J4.500,  or  $18,500  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  oi  assumptions  that  no 
operator  has  yet  a(  complished  any  of 
the  requirements  (  f  this  AD  action,  and 
that  no  operator  w  ould  accomplish 
those  actions  in  th  e  futwe  if  this  AD 
were  not  adopted. 

None  of  the  Mo(  lei  F27  Mark  050 
series  airplanes  af  ected  by  this  action 
are  on  the  U.S.  Re  jister.  Should  an 
affected  airplane  1  e  imported  and 
placed  on  the  U.S  Register  in  the  future, 
it  wiU  take  appro>  imately  1  work  hour 
per  airplane  to  ac(  ;omplish  the  required 
AFM  revision  for  :hecks  of  the  de-icing 
system,  at  an  aver  ige  labor  rate  of  $60 
per  work  hour.  Ba  sed  on  these  figures, 
the  cost  impact  ol  this  required  AFM 
revision  on  U.S.  c  perators  is  estimated 
to  be  $60  per  airp  ane. 

Regulatory  Impat  t 


The  regulations 
not  have  a 
the  States,  on 
the  national 
or  on  the 
responsibilities  afaong 


adopted  herein  will 
substantial  direct  effect  on 
the  relationship  between 
Gove  mment  and  the  States, 
distribution  of  power  and 
the  various 


levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
' '  significant  rule "  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nvunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
2000-05-02    Fokker  Services  B.V: 

Amendment  39-11611.  Docket  98-NM- 
186- AD. 

Applicability:  Model  F27  Mark  050  series 
airplanes  as  listed  in  Fokker  Sei-vice  Bulletin 
SBF50-30-025,  Revision  2.  dated  October  21, 
1998;  and  Model  F27  Mark  200,  500,  and  600 
series  airplanes,  serial  numbers  10603 
through  10692  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  undetected  failures  of  the 
horizontal  and  vertical  stabilizer  de-icing 
system,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

AFM  Revision  (Mark  050  Airplanes) 

(a)  For  Model  F27  Mark  050  series 
airplanes  on  which  a  de-icing  distributor 
valve  heating  system  has  not  been  installed 
(Reference  Fokker  Service  Bulletin  SBF50- 
30-024):  Within  10  days  after  the  effective 
date  of  this  AD,  revise  the  Limitations  and 
Normal  Procedures  Sections  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  into  the  AFM. 

"PRE-FUGHT  INSPECTION  PROCEDURE 
FOR  FUGHTS  INTO  KNOWN  OR 
FORECAST  ICING  CONDITIONS* 

•  Cycle  the  airframe  de-icing  system  twice 
through  the  Manual  1  and  2  position  dvuing 
ground  operation. 

•  Visually  check  the  tailplane  leading  edge 
de-icing  boots  for  inflation. 

Installations  and  AFM  Revision  (Mark  050 
Airplanes) 

(b)  For  Model  F27  Mark  050  series 
airplanes:  Within  18  months  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD. 

(1)  Install  a  monitoring  system  for  the 
horizontal  and  vertical  stabilizer  de-icing 
system  in  accordance  with  Fokker  Service 
Bulletin  SBF50-30-^)25,  Revision  2,  dated 
October  21, 1998.  Prior  to  further  flight 
thereafter,  revise  the  FAA-approved  AFM  to 
incorporate  the  flight  manual  changes 
descrit)ed  in  Fokker  Manual  Change 
Notification  (MCNO)  F50-001,  dated  October 
23, 1997.  Following  accomplishment  of  the 
installation,  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

(2)  Install  a  modified  pressure  swritch  in 
the  monitoring  system  in  accordance  with 
Fokker  Service  Bulletin  SBF5O-30-026, 
dated  August  11,  1999. 

Installations  and  AFM  Revision  (Mark  200, 
500,  600  Airplanes) 

(c)  For  Model  F27  Mark  200,  500,  and  600 
series  airplanes:  Within  18  months  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraphs  (c)(1)  and  (c)(2) 
of  this  AD. 

(1)  Install  a  monitoring  system  for  the 
horizontal  and  vertical  stabilizer  de-icing 
system  in  accordance  with  Fokker 
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Service  Bulletin  F27/30--14,  dated  February 
20,  1998.  Prior  to  further  flight  thereafter, 
revise  the  FAA-approved  AFM  to  incorporate 
the  Right  manual  changes  described  in 
Fokker  MCNO  F27-004,  dated  Februar>'  10. 
1998. 

(2)  Install  a  modified  pressure  switch  in 
the  monitoring  system  in  accordance  with 
Fokker  Service  Bulletin  F27/30-45,  dated 
August  11, 1999. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (a)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  the  following  Fokker  service 
bulletins,  including  Fokker  manual  change 
notifications,  as  applicable,  which  contain 
the  following  specified  effective  pages: 


Document  referenced  and  date 


SBF50-30-025,  Revision  2,  Oct.  21,  1998 


SBF27/30-^*4,  February  20,  1998 


SBF5a-30-026,  Aug.  11,  1999 
F27/30-45,  August  11,  1999 


Page  No. 


1-3,  14,  15,  17-19  .... 
4-13,  16,  22-25,  27- 

41,  43-45. 
20,21,26.42  


Revision  level 
shown  on  page 


2  

Original 
1   


Date  shown  on 
page 


Oct.  21.  1998 
Oct.  31,  1997. 
June  10.  1998. 


Manual  Change  Notification  MCNO  FSO-001 


1  

1-31 


Original 
Original 


Oct.  23.  1997, 
Feb.  20.  1998 


Manual  Change  Notification  MCNM  F27-003 


I  1-5  I  Original  I  Dec.  10,  1997. 

Manual  Change  Notification  MCNO  F27-004 


Feb.  10,  1998. 
Aug.  11.  1999. 
Aug.  11.  1999. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  the  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directives  1998-019/ 
2,  and  1997-113/3,  both  dated  June  18,  1999. 

(g)  This  amendment  becomes  effective  on 
April  12,  2000. 

Issued  in  Renton,  Washington,  on  February 
29,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-5334  Filed  3-7-00;  8:45  am] 

BILLING  CODE  49 1 0- 1 3-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  9»-NM-241-AD;  Amendment 
39-11613;  AD  2000-05-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
cracking  of  the  fuselage  skin  in  the  area 
of  the  VHF2  ai  tenna,  and  repair,  if 
necessary.  This  amendment  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 


airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  such  cracking,  which 
could  result  in  cabin  depressurization  of 
the  airplane. 

DATES:  Effective  April  12,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  12, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 


nftarnnv 


».i.iuiijiL«ik<.iiiiaJ!lJ«l;Ml!!M 


PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION.         
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that  is  applicable  tc 


Benton,  Washington 
teleph  jne  (425)  227-2110; 


Lind  Avenue,  SW 

98055-4056; 

fax  (425)  227-1149 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  ]  )art  39  of  the  Federal 
Aviation  Regulatioi  s  (14  CFR  part  39)  to 
include  an  airworth  iness  directive  (AD) 


certain  Airbus 


Model  A330  and  A340  series  airplanes 
was  published  in  the  Federal  Register 
on  December  30,  IS  99  (64  FR  73441). 
That  action  proposed  to  require 
repetitive  inspectiotos  to  detect  cracking 


of  the  fuselage  skin 
VHF2  antenna,  and 


in  the  area  of  the 
repair,  if  necessary. 


That  action  also  pre  posed  to  provide  for 
optional  terminatin  i  action  for  the 
repetitive  inspectio  is 

Comments 


Interested  person  s 
an  opportimity  to 
making  of  this 
comments  were  sul^mitted 
to  the  proposal  or 
determination  of 


have  been  afforded 
icipate  in  the 
amendment.  No 

in  response 
FAA's 
cost  to  the  public. 


parti 


tie 


^the 


Conclusion 


publ  c 


The  FAA  has 
safety  and  the 
adoption  of  the  rul 

Cost  Impact 


action  are  on  the  U 
airplanes  included 


of  this  rule  current]  y  are  operated  by 


non-U. S.  operators 


determined  that  air 

interest  require  the 
as  proposed. 


None  of  the  airpl  mes  affected  by  this 


S.  Register.  All 
in  the  applicability 


under  foreign 


registry;  therefore,  hey  are  not  directly 
affected  by  this  AD 
FAA  considers  thai 


action.  However,  the 
this  rule  is 
that  the  unsafe 


necessary  to  ensure 
condition  is  addres  sed  in  the  event  that 
any  of  these  subjec  airplanes  are 
imported  and  place  d  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futxie.  it  will  require 
approximately  6  work  hours  to 
accomplish  the  req  uired  inspections,  at 
an  average  labor  ra  ;e  of  $60  per  work 
hoiu.  Based  on  the  »e  figures,  the  cost 
impact  of  this  AD  mil  be  $360  per 
airplane,  per  inspe  ::tion  cycle. 

Should  an  opera  or  elect  to 
accompUsh  the  opt  ional  terminating 
action  rather  than  ( :ontinue  the 
repetitive  inspecti(  (ns,  it  will  take 
approximately  112  work  hours  per 
airplane  to  accomplish  the  modification, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  the  se  figures,  the  cost 
impact  of  this  optipnal  terminating 
action  is  estimate<^  to  be  $6,720  per 
airplane. 


Regulatory  Impact 

The  regidations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (l)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu'es  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects 

14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  hicorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended! 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-05-04    Airbus:  Amendment  39-11613. 
Docket  99-NM-241-AD. 

Applicability:  Model  A330  and  A340  series 
airplanes,  certificated  in  any  category;  except 
those  on  which  Airbus  production 
modification  46025  is  installed  or  on  which 
Airbus  Service  Bulletin  A330~53-3097, 
Revision  01,  dated  May  21,  1999  (for  Model 
A330  series  airplanes),  or  Service  Bulletin 
A340-53-4108,  Revision  01.  dated  May  21, 
1999  (for  Model  A340  series  airplanes),  has 
been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the 
fuselage  skin  in  the  area  of  the  VHF2 
antenna,  which  could  result  in  cabin 
depressurization  of  the  airplane,  accomplish 
the  following: 

Detailed  Visual  Inspection 

(a)  At  the  latest  of  the  times  specified  in 
paragraphs  (a)(1),  (a)(2),  (a)(3).  and  (a)(4)  of 
this  AD,  as  applicable:  Perform  a  detailed 
visual  inspection  (without  removal  of  the 
VHF2  antenna)  of  the  fuselage  skin  aft  of 
frame  54,  between  the  airplane  centerline 
and  stringer  56R  in  the  area  of  the  VHF2 
antenna  to  detect  cracks,  in  accordance  with 
Airbus  Service  Bulletin  A330-53-3094, 
Revision  02,  dated  May  28, 1998  (for  Model 
A330  series  airplanes),  or  Service  Bulletin 
A34O-53-4105,  Revision  02,  dated  May  25, 
1998  (for  Model  A340  series  airplanes) 
(hereinafter  referred  to  as  the  applicable 
service  bulletin).  Thereafter,  if  no  cracks  are 
detected,  repeat  the  detailed  visual 
inspection  every  36  flight  hours  until 
accomplishment  of  the  high  frequency  eddy 
current  (HFEC)  inspection  required  by 
paragraph  (b)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  900  total 
flight  hours. 

(2)  Within  1,250  flight  hours  since 
accomplishment  of  the  interim  repair 
specified  by  paragraph  2.C.(4)  of  the 
applicable  service  bulletin,  if  the  interim 
repair  has  been  accomplished  prior  to  the 
effective  date  of  this  AD. 

(3)  Within  300  flight  hours  since  the  most 
recent  HFEC  inspection  accomplished  in 
accordance  with  the  applicable  service 
bulletin,  if  the  most  recent  HFEC  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD. 

(4)  Within  36  flight  hours  after  the  effective 
date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structiu^  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

High  Frequency  Eddy  Current  Inspection 

(b)  Perform  a  high  fr^uency  eddy  current 
(HFEC)  inspection  to  detect  cracks  of  the 
fuselage  skin  aft  of  frame  54,  between  the 
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airplane  centerline  and  stringer  56R  in  the 
area  of  the  VHF2  antenna,  in  accordance  with 
the  applicable  service  bulletin,  at  the 
applicable  time  specified  by  paragraph  (b)(1) 
or  (b)(2)  of  this  AD.  Accomplishment  of  this 
inspection  terminates  the  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  on  which  the  interim 
repair  specified  by  paragraph  2.C.(4)  of  the 
applicable  service  bulletin  has  not  been 
accomplished:  Prior  to  the  accumulation  of 
900  total  flight  hours  on  the  airplane,  or 
within  500  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 
Thereafter,  accomplish  the  follow-on  actions 
of  paragraph  (c)  or  (d)  of  this  AD,  as 
applicable. 

(2)  For  airplanes  on  which  the  interim 
repair  specified  by  paragraph  2.C.(4)  of  the 
applicable  service  bulletin  has  been 
accomplished:  Within  1,250  flight  hours  after 
accomplishment  of  the  interim  repair,  or 
within  500  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

Repetitive  Inspections 

(c)  If  no  crack  is  detected  during  the  HFEC 
inspection  required  by  paragraph  (b)  of  this 
AD,  accomplish  the  repetitive  inspections 
required  by  paragraph  (c)(1)  or  (c)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  on  which  the  interim 
repair  specified  by  paragraph  2.C.(4)  of  the 
applicable  service  bulletin  has  not  been 
accomplished,  accomplish  the  actions 
specified  by  paragraphs  (c)(l)(i)  and  (c)(l)(ii) 
of  this  AD. 

(i)  Repeat  the  HFEC  inspection  specified  by 
paragraph  (b)  at  intervals  not  to  exceed  500 
flight  hours. 

(ii)  Within  300  flight  hours  after  each 
HFEC  inspection  required  by  this  AD: 
Perform  a  detailed  visual  inspection  (without 
removal  of  the  VHF2  antenna)  of  the  fuselage 
skin  aft  of  frame  54,  between  the  airplane 
centerline  and  stringer  56R  in  the  area  of  the 
VHF2  antenna  to  detect  cracks,  in  accordance 
with  the  applicable  service  bulletin. 
Thereafter,  if  no  cracks  are  detected,  repeat 
the  detailed  visual  inspection  every  36  flight 
hours  until  accomplishment  of  the  next 
HFEC  inspection  required  by  paragraph 
(c)(l)(i)ofthisAD. 

(2)  For  airplanes  on  which  the  interim 
repair  specified  by  paragraph  2.C.(4)  of  the 
applicable  service  bulletin  has  been 
accomplished,  repeat  the  HFEC  inspection 
specified  by  paragraph  (b)  of  this  AD  at 
intervals  not  to  exceed  1,250  flight  hours. 

Corrective  Actions 

(d)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a),  (b),  or 
(c)  of  this  AD,  and  the  interim  repair 
specified  by  paragraph  2.C.(4)  of  the 
applicable  service  bulletin  has  not  been 
accomplished:  Prior  to  further  flight, 
accomplish  the  actions  specified  by 
paragraph  (d)(1)  or  (d)(2)  of  this  AD,  as 
applicable. 

(1)  If  only  one  crack  is  detected  and  that 
crack  is  9.45  inches  or  less,  and  is  within  the 
limits  specified  by  the  applicable  service 
bulletin:  Install  the  interim  repair  specified 
in  paragraph  2.C.(4)  of  the  applicable  service 
bulletin.  Thereafter,  repeat  the  HFEC 


inspection  specified  by  paragraph  (b)  of  this 
AD  at  intervals  not  to  exceed  1,250  flight 
hours. 

Note  3:  The  interim  repair  referenced  by 
this  AD  consists  of  cutting  out  the  cracked 
portion  of  the  fuselage  skin,  and  installing  a 
filler  plate  in  the  skin  cutout,  two  doublers. 
and  shims,  as  described  in  paragraph  2.C.(4) 
of  the  apphcable  service  bulletin. 

Note  4:  Accomphshment  of  the  interim 
repair  in  accordance  with  paragraph  4.3  of 
Airbus  Industrie  All  Operator  Telex  (AOT) 
53-10,  dated  September  24, 1997,  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (d)(1)  of  this  AD. 

(2)  If  any  crack  is  detected  that  is  longer 
than  9.45  inches,  or  is  outside  the  limits 
specified  by  the  service  bulletin,  or  if  more 
than  one  crack  is  detected:  Repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116. 
FAA,  Transport  Airplane  Directorate;  or  the 
Direction  Generale  de  1" Aviation  Civile 
(DGAC)  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  by  the  Manager, 
International  Branch,  ANM-116,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

(e)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a),  (b),  or 
(c)  of  this  AD  and  the  interim  repair  specified 
by  paragraph  2.C.(4)  of  the  applicable  service 
bulletin  has  been  accomplished:  Prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116;  or  the 
DGAC  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  by  the  Manager, 
International  Branch,  ANM-116,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

(f)  Accomplishment  of  the  modification  as 
described  in  Airbus  Service  Bulletin  A330- 
53-3097,  Revision  01,  dated  May  21, 1999 
(for  Model  A330  series  airplanes),  or  Service 
Bulletin  A340-53-4108,  Revision  01.  dated 
May  21,  1999  (for  Model  A340  series 
airplanes),  terminates  the  repetitive 
inspections  required  by  paragraphs  (a),  (b). 
and  (c)  of  this  AD. 

Note  5:  Accomplishment  of  Airbus 
production  modification  46025.  or  the 
modification  as  described  in  Airbus  Service 
Bulletin  A330-53-3097.  dated  July  29, 1998 
(for  Model  A330  series  airplanes),  or  Service 
Bulletin  A340-53-4108,  dated  July  31,  1998 
(for  Model  A340  series  airplanes),  also 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraphs 
(a),  (b),  and  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Except  as  provided  by  paragraphs  (d)(2) 
and  (e)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Airbus  Service  Bulletin 
A330-53-3094,  Revision  02.  dated  May  28. 
1998;  or  Airbus  Service  Bulletin  A340-53- 
4105,  Revision  02,  dated  May  25,  1998;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
trom  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  7:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1998- 
192-071(B)Rl  (for  Model  A330  series 
airplanes)  and  1998-193-089(B)Rl  (for 
Model  A340  series  airplanes),  both  dated 
March  24,  1999. 

(j)  This  amendment  becomes  effective  on 
April  12.  2000. 

Issued  in  Renton.  Washington,  on  February 
29,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-5332  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  49ia-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Ooetwt  No.  9»-NM-337-AD;  Amendment 
39-11616;  AD  2000-05-07] 

RIN  2120-AA64 

Airwortttiness  Directives;  AirtMis  Model 
A300  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  and  A300-600  series  airplanes, 
that  currently  requires  repetitive 
inspections  to  detect  cracks  in  Gear  Rib 
5  of  the  main  landing  gear  (MLG) 
attachment  fittings  at  the  lower  flange, 
and  repair,  if  necessary.  That  AD  also 
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FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Marteason,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW,,  Renton,  Washington 
98055-4056;  telej  hone  (425)  227-2110; 
fax  (425)  227-114  9. 

SUPPLEMENTARY  l^  FORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-19-26, 
amendment  39-U313  (64  FR  49966, 
September  15,  19fe9),  which  is 
appUcable  to  cert;  lin  Airbus  Model 
A300  and  A300-<  00  series  airplanes, 
was  published  in  the  Federal  Register 
on  December  30.  |l999  (64  FR  73439). 
The  action  proposed  to  continue  to 

inspections  to  detect 
cracks  in  Gear  Ri  i  5  of  the  main  landing 
gear  (MLG)  attacl  ment  fittings  at  the 
lower  flange,  and  repair,  if  necessary; 
of  Gear  Rib  5  of  the 
ittings,  which  would 
constitute  termin  iting  action  for  the 
repetitive  inspect  ions.  That  action  also 
proposed  to  expand  the  current 
inspection  area  f(  ir  certain  airplanes. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  164 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  modification  that  is  currently 
required  by  AD  99-19-26,  and  retained 
in  this  AD,  takes  approximately  62  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$10,270  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  inspections  on  U.S.  operators 
is  estimated  to  be  $2,294,360,  or  $13,990 
,  per  airplane. 

The  new  expanded  inspections  that 
are  required  in  this  AD  action  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $59,040.  or 
$360  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11313  (64  FR 
49966,  September  15, 1999).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11616.  to  read  as 
follows: 

2000-05-07    Airbus  Industrie:  Amendment 
39-11616.  Docket  99-NM-337-AD. 
Supersedes  AD  99-19-26.  Amendment 
39-11313. 

Applicability:  Model  A300  series  airplanes. 
as  listed  in  Airbus  Service  Bulletin  A300-57- 
0234,  Revision  01,  dated  March  11, 1998;  and 
Model  A300-600  series  airplanes,  as  listed  in 
Airbus  Service  Bulletin  A300-57-6087, 
Revision  01,  dated  March  11,  1998;  except 
airplanes  on  which  Airbus  Modification 
11912  has  been  installed  in  production,  or  on 
which  Airbus  Modification  11932  has  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  main 
landing  gear  (MLG)  attachment  fittings, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane,  accomplish  the 
following: 
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Repetitive  Inspections 

(a)  Perform  a  detailed  visual  and  a  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracks  in  Gear  Rib  5  of  the  MLG 
attachment  fittings  at  the  lower  flange,  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6087,  Revision  01,  dated  March  11, 
1998  (for  Model  A300-600  series  airplanes); 
or  A300-57-0234,  Revision  01,  dated  March 
11, 1998  (for  Model  A300  series  airplanes); 
as  applicable;  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  After  the  effective  date  of  this  AD, 
only  Airbus  Service  Bulletin  A300-57A0234. 
Revision  02,  dated  June  24, 1999,  or  Revision 
03,  including  Appendix  01,  dated  September 
2,  1999  (for  Model  A300  series  airplanes);  or 
A300-57A6087,  Revision  02,  including 
Appendix  01,  dated  June  24, 1999  (for  Model 
A300-600  series  airplanes);  as  applicable; 
shall  be  used.  Repeat  the  inspections 
thereafter  at  intervals  not  to  exceed  1,500 
flight  cycles. 

Detailed  Visual  Inspection 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  that  have  accumulated 
20,000  or  more  total  flight  cycles  as  of  March 
9,  1998:  Inspect  vinthin  500  flight  cycles  after 
March  9,  1998. 

(2)  For  airplanes  that  have  accumulated 
less  than  20,000  total  flight  cycles  as  of 
March  9,  1998:  Inspect  prior  to  the 
accumulation  of  18,000  total  flight  cycles,  or 
within  1,500  flight  cycles  after  March  9, 
1998,  whichever  occurs  later. 

Note  3:  Accomplishment  of  the  initial 
detailed  visual  and  HFEC  inspections  in 
accordance  with  Airbus  Service  Bulletin 
A30a-57A0234  or  A300-57A6057,  both 
dated  August  1,  1997,  as  applicable,  is 
considered  acceptable  for  compliance  with 
the  initied  inspections  required  by  paragraph 
(a)  of  this  AD. 

Repair 

(b)  If  any  crack  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraphs  (b)(1)  or  fb)(2)  of  this  AD,  as 
applicable. 

(1)  If  a  crack  is  detected  at  one  hole  only, 
and  the  crack  does  not  extend  out  of  the 


spotface  of  the  hole,  repair  in  accordance 
with  Airbus  Service  Bulletin  A300-57A0234, 
Revision  02,  dated  June  24,  1999,  or  Revision 
03.  including  Appendix  01,  dated  September 
2, 1999  (for  Model  A300  series  airplanes);  or 
A300-57A6087,  Revision  02.  including 
Appendix  01,  dated  June  24, 1999  (for  Model 
A300-600  series  airplanes);  as  applicable. 

(2)  If  a  crack  is  detected  at  more  than  one 
hole,  or  if  any  crack  at  any  hole  extends  out 
of  the  spotface  of  the  hole,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-1 16, 
FAA,  Transport  Airplane  Directorate,  or  the 
Direction  Generale  de  1 'Aviation  Civile  (or  its 
delegated  agent). 

Terminating  Modification 

(c)  Prior  to  the  accumulation  of  21,000  total 
flight  cycles,  or  within  2  years  after  October 
20,  1999  (the  effective  date  of  AD  99-19-26, 
amendment  39-11313),  whichever  occurs 
later:  Modify  Gear  Rib  5  of  the  MLG 
attachment  fittings  at  the  lower  flange  in 
accordance  with  Airbus  Service  Bulletin 
A300-5 7-6088,  Revision  01,  including 
Appendix  01  (for  Model  A300-600  series 
airplanes),  or  A30O-57-0235,  Revision  01, 
including  Appendix  01  (for  Model  A300 
series  airplanes),  all  dated  February  1,  1999, 
as  applicable.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

Note  4:  Accomplishment  of  the 
modification  required  by  paragraph  (d)  of 
this  AD  prior  to  the  effective  date  of  this  AD 
in  accordance  with  Airbus  Service  Bulletin 
A300-57-6088  or  A30&-57-0235,  both  dated 
August  1,  1998;  as  applicable;  is  acceptable 
for  compliance  with  the  requirements  of  that 
paragraph. 

Alternative  Methods  of  Compliance 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-19-26,  amendment  39-11313,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (b)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6087,  Revision  01,  dated  March  11, 
1998;  Airbus  Service  Bulletin  A300- 
57A6087,  Revision  02,  including  Appendix 
01,  dated  June  24, 1999;  Airbus  Service 
Bulletin  A300-5 7-0234,  Revision  01,  dated 
March  11.  1998;  Airbus  Service  Bulletin 
A300-57A0234,  Revision  02,  dated  June  24, 
1999;  Airbus  Service  Bulletin  A300- 
57A0234,  Revision  03,  including  Appendix 
01,  dated  September  2,  1999;  Airbus  Service 
Bulletin  A30O-57-6088,  Revision  01, 
including  Appendix  01,  dated  February  1, 
1999;  and  Airt)us  Service  Bulletin  A300-57- 
0235,  Revision  01,  including  Appendix  01, 
dated  February  1,  1999;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A300-57A6087, 
Revision  02,  including  Appendix  01,  dated 
June  24,  1999;  Airbus  Service  Bulletin  A300- 
57A0234,  Revision  02,  dated  June  24.  1999; 
and  Airbus  Service  Bulletin  A30O-57A0234. 
Revision  03,  including  Appendix  01,  dated 
September  2,  1999;  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A30O-57-6087. 
Revision  01.  dated  March  11,  1998;  Airbus 
Service  Bulletin  A30O-57-0234,  Revision  01, 
dated  March  11,  1998;  Airbus  Service 
Bulletin  A30O-5 7-6088.  Revision  01, 
including  Appendix  01,  dated  February  1, 
1999;  and  Airbus  Service  Bulletin  A30O-57- 
0235,  Revision  01,  including  Appendix  01, 
dated  February  1,  1999;  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  20,  1999  (64  FR  49966, 
September  15, 1999). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1998-151- 
247(B),  dated  June  16,  1999. 

(g)  This  amendment  becomes  effective  on 
April  12,  2000. 
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Issued  in  Renton,  jVashington,  on  February 
29,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Tra 
Directorate.  Aircraft 

[FR  Doc.  00-5331  Fi 
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ADDRESSES:  The  s  srvice  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Induitrie.  1  Rond  Point 
Maurice  Bellonte  31707  Blagnac  Cedex, 
France.  This  infoi  mation  may  be 
examined  at  the  I  ederal  Aviation 
Administration  (I'AA).  Transport 
Airplane  Directoi  ate.  Rules  Docket, 


SW.,  Renton. 
the  Office  of  the 


Federal  Register,  JOO  North  Capitol 
Street.  NW..  suits  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martehson,  Manager, 
International  Braich.  ANM-116.  FAA. 
Transport  Airplaie  Directorate.  1601 
Lind  Avenue.  SV  ..  Renton.  Washington 
98055-4056;  tele  jhone  (425)  227-2110; 
fax  (425)  227-11'  9. 
SUPPLEMENTARY  II  (FORMATION:  A 
proposal  to  amer  d  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319  and  A321  series  airplanes 
was  published  in  the  Federal  Register 
on  December  30.  1999  (64  FR  73438). 
That  action  proposed  to  require 
replacement  of  the  actuator  of  the  ram 
air  turbine  (RAT)  with  a  new  actuator. 
That  action  also  proposed  to  require 
modification  of  the  actuator  wiring. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  18  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  4 
work  houjs  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hovu. 
Required  parts  will  be  supplied  by  the 
parts  manufactTirer  at  no  cost  to  the 
operators.  Based  on  these  figiu-es,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $4,320,  or  $240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-05-08  Airbus  Industrie:  Amendment 
39-11617.  Docket  99-NM-353-AD. 

Applicability:  Model  A319  and  A321  series 
airplanes,  certificated  in  any  category;  except 
those  on  which  Airbus  Modification  27015  or 
Airbus  Service  Bulletin  A320-29-1088, 
dated  February  23. 1999.  has  been 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  ram  air  turbine 
(RAT)  to  deploy  in  an  emergency  situation, 
and  consequent  loss  of  electrical  and 
hydraulic  systems,  accomplish  the  following: 

Modification 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Replace  the  RAT  actuator 
with  an  improved  actuator,  and  modify  the 
wiring  of  the  RAT  actuator;  in  accordance 
with  the  Accomplishment  Instructions  of 
Airbus  Service  Bulletin  A320-29-1088. 
dated  Feb.uarv  23, 1999. 
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Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Prmcipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  replacement  and  modification  shall 
be  done  in  accordance  with  Airbus  Service 
Bulletin  A320-29-1088,  dated  February  23, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999—412- 
141(B),  dated  October  20, 1999. 

(e)  This  amendment  becomes  effective  on     • 
April  12,  2000. 

Issued  in  Renton,  Washington,  on  February 
29,  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-5330  Filed  3-7-00;  8:45  am) 
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Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  Model  CN-235-100  and  CN- 
235-200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  CN-235- 
100  and  CN-235-200  series  airplanes, 
that  requires  replacement  of  existing 
anti-icing  distributor  valves  with  new, 
improved  valves.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  ice  acciunulation  on 
the  wings  or  tail  of  the  airplane,  which 
could  result  in  reduced  controllability 
of  the  airplane. 

DATES:  Effective  April  12,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  12, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
Litemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  CASA  Model 
CN-235-100  and  CN-235-200  series 
airplanes  was  published  in  the  Federal 
Register  on  January  5,  2000  (65  FR  399). 
That  action  proposed  to  require 
replacement  of  existing  anti-icing 
distributor  valves  with  new,  improved 
valves. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  30  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$4,671  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$12,942,  or  $6,471  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  .-A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amandad; 


is  amended  by 
followi  Qg  new  airworthiness 


2.  Section  39.13 
adding  the 
directive: 

2000-05-05    Const]  ucciones  Aeronauticas, 

S.A.  (CASA):  Anendment  39-11614. 
Docket  99-NM-  261-AD. 

Applicability:  All  vlodel  CN-235-100  and 
CN-235-200  series  ■  irplanes,  certificated  in 
any  category. 

Note  1:  This  AD  a  iplies  to  each  airplane 
identified  in  the  pre  :eding  applicability 
provision,  regardlesi  of  whether  it  has  been 
modified,  altered,  oi  repaired  in  the  area 
subject  to  the  requir  iments  of  this  AD.  For 
airplanes  that  have  I  een  modified,  altered,  or 
repaired  so  that  the  lerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  mus  I  request  approval  for  an 
alternative  method  c  f  compliance  in 
accordance  with  pai  agraph  (c)  of  this  AD. 
The  request  should  nclude  an  assessment  of 
the  effect  of  the  moc  ification.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  i  insafe  condition  has  not 
been  eliminated,  th«  request  should  include 
specific  proposed  ac  tions  to  address  it. 

Compliance:  Reqi  ired  as  indicated,  unless 
accomplished  previ  lusly. 

To  prevent  ice  ac(  umulation  on  the  wings 
or  tail  of  the  airplan  3,  which  could  result  in 
reduced  controUabi  ity  of  the  airplane, 
accomplish  the  folh  wing: 

Replacement 

(a)  Within  4  moni  is  after  the  effective  date 
of  this  AD,  replace  I  le  existing  anti-icing 
distributor  valves,  h  aving  part  number  (P/N) 
AC960013.  in  the  w  ng  and  tail  areas  of  the 
airplane,  with  new,  improved  valves,  having 
P/N  AC911016,  in  a  :cordance  with  CASA 
Service  Bulletin  SB  -235-30-14,  dated 
August  13. 1999. 

(b)  As  of  the  effec  ;ive  date  of  this  AD,  no 
person  shall  install  »  distributor  valve  having 
P/N  AC960013  on  a  ay  airplane. 

Alternative  Methots  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  a  impliance  time  that 
provides  an  accepts  ble  level  of  safety  may  be 
used  if  approved  bj  the  Manager, 
International  Branc  i,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  r  (quests  through  an 
appropriate  FAA  Pi  incipal  Maintenance 
Inspector,  who  maj  add  comments  and  then 
send  it  to  the  Mana  jer.  International  Branch, 
ANM-116 

Note  2:  Informati  m  concerning  the 
existence  of  approv  ed  alternative  methods  of 
compliance  with  th  is  AD,  if  any,  may  be 
obtained  fixjm  the  Iptemational  Branch, 
ANM-116. 


Special  Flight  Pem  lits 

(d)  Special  flight 
accordance  with  sections 
of  the  Federal  Av 
21.197  and  21.199) 
a  location  where  tHe 
can  be  accomplish 


permits  may  be  issued  in 
21.197  and  21.199 
ion  Regulations  (14  CFR 
to  operate  the  airplane  to 
requirements  of  this  AD 
id. 


Incoqporation  by  Reference 

(e)  The  replacement  shall  be  done  in 
accordance  with  CASA  Service  Bulletin  SB- 
235-30-14,  dated  August  13, 1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Construcciones  Aeronauticas.  S.A..  Getafe, 
Madrid,  Spain.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  04/99. 
dated  July  30, 1999. 

(f)  This  amendment  becomes  effective  on 
April  12.  2000. 

Issued  in  Renton.  Washington,  on  February 
29,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-5329  Filed  3-7-00;  8:45  am] 

BtLUNG  CODE  4aiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-334-AD;  Amendment 
39-11615;  AD  2000-05-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
(Beech)  IModei  400A  and  400T  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

c 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  (Beech) 
Model  400A  and  400T  series  airplanes, 
that  requires  a  one-time  inspection  to 
detect  incorrect  wiring  of  the  engine  fire 
extinguisher  bottle  squibs,  and 
corrective  action,  if  necessary.  It  also 
requires  a  modification  to  the  wiring 
and  the  addition  of  wire  harness  and 
bottle  labeling  for  future  reference.  This 
amendment  is  prompted  by  reports  of 
incorrect  wiring  of  the  engine  fire 
extinguisher  bottle  squibs.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  engine  fire 
extinguisher  bottle  to  discharge,  or 
discharge  of  the  wrong  engine  fire 
extinguisher  bottle. 

DATES:  Effective  April  12.  2000. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  April  12, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Beechjet/ 
Premier  Technical  Support  Department. 
P.O.  Box  85.  Wichita.  Kansas  67201- 
0085.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road. 
Room  100.  Mid-Continent  Airport. 
Wichita,  Kansas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Dixon.  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Small  Airplane  Directorate. 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4152;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
(Beech)  Model  400A  and  400T  series 
airplanes  was  published  in  the  Federal 
Register  on  December  6,  1999  (64  FR 
68060).  That  action  proposed  to  require 
a  one-time  inspection  to  detect  incorrect 
wiring  of  the  engine  fire  extinguisher 
bottle  squibs,  and  corrective  action,  if 
necessary.  It  also  proposed  to  require  a 
modification  to  the  wiring  and  the 
addition  of  wire  harness  and  bottle 
labeling  for  future  reference. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  eunendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  cire  approximately  350 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
310  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  is  estimated  that  it  will  take 
approximately  1  work  hoiu'  per  airplane 
to  accomplish  the  required  inspection. 
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at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  portion  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$18,600,  or  $60  per  airplane. 

It  is  estimated  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  portion  of  the  required  AD 
on  U.S.  operators  is  estimated  to  be 
$37,200,  or  $120  per  airplane. 

Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $55,800,  or  $180  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  manufacturer 
warranty  remedies  are  available  for 
labor  costs  associated  with 
accomphshing  the  actions  required  by 
this  AD.  Therefore,  the  futm-e  economic 
cost  impact  of  this  rule  on  U.S. 
operators  may  be  less  than  the  cost 
impact  figiu-e  indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Scifety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39}  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-05-06    Raytheon  Aircraft  Company 

(Formerly  Beech):  Amendment  39- 
11615.  Docket  9&-NM-334-AD. 
Applicability:  Model  400A  series  airplanes, 
serial  numbers  RK-45  and  RK-49  through 
RK-209  inclusive;  Model  400T  series 
airplanes  (T-IA),  serial  numbers  TT-01 
through  TT-180  inclusive;  and  Model  400T 
series  airplanes  (TX),  serial  numbers  TX-01 
tiirough  TX-09  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afi^ected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  fire 
extinguisher  bottle  to  discharge,  or  discharge 
of  the  wrong  engine  fire  extinguisher  bottle, 
accomplish  the  following: 

Inspection  and  Corrective  Action 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD:  Perform  a  one-time  general 
visual  inspection  of  the  left  and  right  engine 
fire  extinguisher  bottle  squibs  to  detect 
wiring  that  is  incorrect  as  specified  by 
Raytheon  Aircraft  Service  Bulletin  SB  26- 
3250,  Revision  1,  dated  )uly  1999.  Perform 
the  inspection  in  accordance  with  the  service 
bulletin.  If  any  incorrect  wiring  is  detected, 
prior  to  further  flight,  repair  it  in  accordance 
with  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 


available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Modification 

(b)  Within  200  flight  hours  after  the 
effective  date  of  this  AD:  Modify  and  re-label 
the  wiring  of  the  left  and  right  engine  fire 
extinguisher  bottle  squibs,  in  accordance 
with  Raytheon  Aircraft  Service  Bulletin  SB 
26-3250,  Revision  1.  dated  )uly  1999. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftxim  the  Wichita  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Aircraft  Service  Bulletin  SB 
26-3250,  Revision  1,  dated  )uly  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  &t)m 
Raytheon  Aircraft  Company,  Manager  Service 
Engineering,  Beechjet/Premier  Technical 
Support  Department,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  Copies  may  he  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
April  12,  2000. 

Issued  in  Renton,  Washington,  on  February 
29.  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-5328  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  4910-1 3-U 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  >  dministration 

14  CFR  Part  39 

[Docket  No.  99-NE-«9-AD;  Amendment  39- 
11605:  AD  2000-04-22] 

RIN2120-AA64 

Airworthiness  Dir^tives;  Roils-Royce 
pic  524  Series  an<|  Trent  768-60  and 
772-60  Turt)ofan  Engines 

AGENCY:  Federal  A  viation 
Administration,  D  3T. 
action:  Final  rule;  request  for 
comments. 


summary:  This  am  endment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolli  -Royce  pic  (RR) 
RB211-524G2-T-19;  RB211-524G3-T- 
19;  RB211-524H2  -T-19:  RB211  Trent 
768-60;  and  RB21    Trent  772-60 
turbofan  engines.  Phis  AD  requires  the 
replacement  of  th<  joint  bolt  assemblies 
that  secure  the  hij  h-pressure 
compressor  (HPC)  to  the  high-pressure 
turbine  (HPT)  of  i  le  RB211-524  series 
and  Trent  768  anc  772  series  turbofan 
engines.  This  ame  adment  is  prompted 
by  six  incidents  o  bolt  failure,  one  of 
which  resulted  in  a  damaged  stage  6 
HPC  disk  followii  g  an  impact  with  a 
separated  bolt  head.  The  actions 
specified  in  this  /  D  are  intended  to 
prevent  failure  of  the  HPC-to-HPT  joint 
bolt  assemblies,  w  hich  could  result  in  a 
cracked  stage  6  H  »C  disk,  possible 
uncontained  engii  le  failure,  and  damage 
to  the  airplane. 
DATES:  Effective  /  pril  7,  2000. 

The  incorporatipn  by  reference  of 
certain  pubUcatiohs  listed  in  the 
regulations  is  app  roved  by  the  Director 
of  the  Federal  Rej  ister  as  of  April  7, 
2000. 

Comments  for  i  aclusion  in  the  Rules 
Docket  must  be  n  ceived  on  or  before 
May  8.  2000. 

ADDRESSES:  Subn  it  comments  in 
triplicate  to  the  F  jderal  Aviation 
Administration  (I'AA),  New  England 
Region,  Office  of  he  Regional  Counsel, 
Attention:  Rules  1  )ocket  No.  99-NE-59- 
AD,  12  New  Engl  ind  Executive  Park. 
Biu-lington,  MA  C 1803-5299.  Comments 
may  also  be  sent  aa  the  Internet  using 
the  following  adc  ress:  "9-ane- 
adcomment@faa.  ;ov."  Comments  sent 
via  the  Internet  n  ust  contain  the  docket 
number  in  the  su  jject  line. 

The  service  inl  srmation  referenced  in 
this  AD  may  be  optained  from  Rolls- 
Royce  pic,  PO  Bex  31,  Derby,  England 
telephone:  Intern  itional  Access  Code 
Oil,  Country  Co<  e  44,  1332-249428, 
fax:  International  Access  Code  Oil, 


Country  Code  44,  1332-249223.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  781-238-7176, 
fax  781-238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  unsafe  condition  may  exist  on 
Rolls-Royce  pic  (RR)  RB211-524G2-T- 
19;  RB211-524C-3-T-19;  RB211- 
524H2-T-19;  and  RB211  Trent  768-60 
and  772-60  turbofan  engines.  The  CAA 
advises  that  it  has  received  six  reports 
of  failures  of  high-pressure  compressor 
(HPC)-to-high-pressure  turbine  (HPT) 
joint  bolt  assemblies,  part  number  (P/N) 
BLT5543.  In  one  case,  a  bolt  head 
separated  from  the  rest  of  the  bolt  and 
was  propelled  toward  the  HPC  stage  6 
disk  where  it  caused  impact  damage  to 
the  stage  6  disk.  A  crack  could  initiate 
from  the  damage  and  propagate  to  disk 
failure.  The  investigation  by  the  CAA 
has  revealed  that  material  selection, 
INCO  909,  contributed  to  the  failure  of 
the  HPC-to-HPT  joint  bolt  assemblies,  P/ 
N  BLT5543.  This  condition,  if  not 
corrected,  could  resiUt  in  failure  of  the 
HPC-to-HPT  joint  boU  assembUes, 
which  could  result  in  a  cracked  stage  6 
HPC  disk,  possible  uncontained  engine 
failure,  and  damage  to  the  airplane. 

Manufacturer's  Service  Information 

RR  has  issued  mandatory  service 
bulletin  (SB)  RB.211-72-C491,  Revision 
1,  dated  October  8,  1999,  that  specifies 
procedures  for  replacement  of  the  ENCO 
909  HPC-to-HPT  joint  bolt  assemblies, 
P/N  BLT5543,  with  INCO  718  HPC-to- 
HPT  joint  bolt  assembUes,  P/N 
BLT5541,  during  the  next  normal 
overhaul  when  the  module  is 
sufficiently  disassembled  to  allow 
access  to  the  bolts,  but  no  later  than 
Jime  30,  2000.  The  CAA  classified  this 
service  bxilletin  as  mandatory  and 
issued  AD  004-10-99,  dated  October  8, 
1999,  in  order  to  assure  the 
airworthiness  of  these  RR  engines  in  the 
UK. 

Bilateral  Airworthiness  Agreement 

These  engine  models  are 
manufactured  in  the  UK  and  are  type 


certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  replacement  of 
the  INCO  909  HPC-to-HPT  joint  bolt 
assemblies,  P/N  BLT5543,  with  INCO 
718  HPC-to-HPT  joint  boh  assemblies, 
P/N  BLT5541,  before  further  flight.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB  described  previously. 

Difference  of  Compliance  Times 
Between  the  Manufacturer's  Service 
Bulletin  and  This  AD 

RR  SB  No.  RB.211-72-C491,  Revision 
1,  dated  October  8, 1999,  requires  that 
the  joint  bolts  be  replaced  before  June 
30,  2000.  The  FAA  has  determined  that 
since  none  of  these  engines  are 
ciurently  in  use  in  the  United  States,  the 
AD  may  require  that  the  joint  bolts  be 
replaced  before  further  flight. 

Immediate  Adoption 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  prior  public 
comment  are  impracticable.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rides  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
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supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  a  nonsignificant  regulation 
that  may  be  issued  immediately  to 
correct  an  unsafe  condition  in  engines, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  a  nonsignificant 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979).  If  it  is  determined 
that  this  regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-04-22     Rolls-Rovce  pic:  Amendment 
39-11605.  Docket  99-NE-59-AD. 

Applicabilitv:  RB211-524G2-T-19:  RB211- 
524G3-T-19;  RB211-524H2-T-19;  and  RB211 
Trent  768-60  and  772-60  turbofan  engines 
installed  on,  but  not  limited  to  Airbus 
Industrie  A330  series  and  The  Boeing  Co.  747 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  Wfhether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  HPC-to-HPT  joint 
bolt  assemblies,  which  could  result  in  a 
cracked  stage  6  HPC  disk,  possible 
uncontained  engine  failure,  and  damage  to 
the  airplane  accomplish  the  following: 

Replacement  of  HPC-to-HPT  Joint  Bolt 
Assemblies 

(a)  Replace  INCO  909  HPC-to-HPT  joint 
bolt  assemblies,  part  number  BLT5543,  with 
INCO  718  HPC-to-HPT  joint  bolt  assemblies, 
P/N  BLT5541.  before  hirther  fiight,  in 
accordance  with  the  section  3. A., 
Accomplishment  Instructions,  of  Rolls-Royce 
Mandatory  service  bulletin  (SB)  RB. 21 1-72- 
C491,  Revision  1,  dated  October  8.  1999. 

Alternate  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 


Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  Perform  the  actions  required  by  this  AD 
in  accordance  with  Rolls-Rovce  Mandatory 
SB  RB.211-72-C491,  Revision  1.  dated 
Octot)er  8, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Rolls-Royce  pic,  PO  Box  31, 
Derby,  England:  telephone:  International 
Access  Code  Oil,  Country  Code  44,  1332- 
249428,  fax:  International  Access  Code  Oil, 
Country  Code  44,  1332-249223.  Copies  may 
be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW,  suite  700, 
Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
April  7.  2000. 

Issued  in  Burlington,  Massachusetts,  on 
February  21.  2000. 
David  A.  Downey. 

Assistant  Manager,  Engine  and  Propeiler 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  00-4929  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  49tO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-34-AD;  Antendment  39- 
11607;  AD  2000-04-24] 

RIN2120-AA64 

Airworthiness  Directives;  Honeywell 
International  (formerly  AlliedSignal 
Inc.)  3&-300(A),  36-280(B),  and  3&- 
280(D)  Series  Auxiliary  Power  Units 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Honeywell  International 
(formerly  AlliedSignal  Inc.)  36-300(A). 
36-280(B),  and  36-280(D)  series 
Auxiliar\'  Power  Units  (APUs).  This 
amendment  requires  installation  of  an 
external  load  compressor  containment 
shield,  or  installation  of  a  load 
compressor  impeller  with  lower  stress 
concentrations.  This  amendment  is 
prompted  by  reports  of  load  compressor 
impeller  failiu^s.  The  actions  specified 
by  this  AD  are  intended  to  prevent  an 
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N[ay 


failure  and  damage  to 


8,  2000. 
n  by  reference  of 
listed  in  the 

by  the  Director 
as  of  May  8, 


uncontained  APL 
the  airplane. 
DATES:  Effective 

The  incorporatfc) 
certain  publicatio  ns 
regulations  is  app  roved 
of  the  Federal  Register 
2000. 

ADDRESSES:  The  s  srvice  information 
referenced  in  this  AD  may  be  obtained 
from  Honeywell  latemational,  Inc., 
Attn:  Data  Distribution,  M/S  64-3/2101- 
201,  PO  Box  290C3,  Phoenix,  AZ  85038- 
9003;  telephone  6  02-365-2493,  fax 
602-365-5577.  T  lis  information  may  be 
examined  at  the  I  ederal  Aviation 
Administration  (I  AA),  New  England 
Region,  Office  of  he  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  (ir  at  the  Office  of  the 
Federal  Register,  JOO  North  Capitol 
Street,  NW.  suite  700.  Washington,  DC. 
TOR  FURTHER  INFORMATION  CONTACT: 
Roger  Pesuit,  Aer  jspace  Engineer,  Los 
Angeles  Aircraft  I  ::ertification  Office, 
FAA,  Transport  /  irplane  Directorate, 
3960  Paramoimt  Jlvd.,  Lakewood,  CA 
90712-4137;  tele  ihone  562-627-5251, 
fax  562-627-5211). 
SUPPLEMENTARY  II IFORMATKJN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airwo:  thiness  directive  (AD) 
that  is  applicable  to  Honeywell 
International  (for  nerly  AlliedSignal 
Inc.)  36-300(A).  ;i6-280(B),  and  36- 
280(D)  series  AiDiUary  Power  Units 
(APUs)  was  publ:  shed  in  the  Federal 
Register  on  September  8, 1999  (64  FR 
48723).  That  action  proposed  to  require 
installation  of  an  external  load 
compressor  contc  inment  shield  at  the 
next  shop  visit,  o  ■  6  months  after  the 
effective  date  of  t  lis  AD,  whichever 
occurs  first.  An  a  Iditional  compliance 
option  would  be  nstallation  of  a  load 
compressor  impe  Her,  part  number  (P/N) 
3822270-5,  to  ex  end  cyclic  service  life 
to  26,000  cycles-  ince-new  (CSN)  before 
mandatory  instal  ation  of  the 
containment  shie  Id.  Operators  cannot 
operate  with  a  lo  id  compressor 
installed,  P/N  38  22270-5,  past  26,000 
CSN  unless  they  have  installed  an 
external  containi  tient  shield.  That  action 
was  prompted  bj  three  incidents  where 
the  load  compre;  sor  impellers 
separated,  result  ng  in  uncontained 
APU  failures  anc  debris  entering  the 
APU  compartme  it.  That  condition,  if 
not  corrected,  co  uld  result  in  an 
uncontained  AP  J  fciilure  and  damage  to 
the  airplane. 

Comments  Received 

Interested 

an  opportunity 

making  of  this 


pers  ons 
t) 


have  been  afforded 
participate  in  the 
aAiendment.  Due 


consideration  has  been  given  to  the 
comments  received. 

Expand  the  Applicability 

One  commenter  requests  to  add  load 
compressor  impeller,  P/Ns  3822270-1 
and  3822270-3,  to  the  applicability  in 
addition  to  P/Ns  3822270-4  and 
3822270-5.  Both  load  compressor 
impellers,  P/Ns  3822270-1  and 
3822270-3,  are  affected  by  the  same 
damper  ring  groove  condition  as  the 
impellers  already  affected  by  the 
proposal.  The  FAA  does  not  concur. 
While  impellers,  P/Ns  3822270-1  and 
3822270-3,  are  subject  to  the  same 
failure  mode  as  P/N  3822270-4  load 
compressor  impellers  affected  by  this 
AD,  all  load  compressor  impellers,  P/Ns 
3822270-1  and  3822270-3,  were 
required  to  be  reworked  to  the  P/N 
3822270-4  configuration  by  AD  92-21- 
05.  The  FAA  has  added  a  note  referring 
to  the  requirement  of  AD  92-21-05  to 
remind  operators  that  the  old  load 
compressor  impeller  designs  shall  no 
longer  be  used  in  service. 

Clarification  of  Cyclic  Determination 

One  commenter  requests  clarification 
in  how  to  determine  the  number  of 
cycles  on  load  compressor  impellers  in 
service.  The  commenter  wishes  to  use 
its  existing  system  for  determining  the 
number  of  cycles  on  the  load 
compressor  impellers  instead  of  the 
method  described  by  the  manufacturer 
in  its  applicable  service  bulletin  (SB). 
The  FAA  concurs.  Since  the  AD  does 
not  require  the  use  of  the  SB's  cycle 
counting  methodology,  operators  may 
use  their  own  approved  system  to 
calculate  cycles.  A  note  has  been  added 
following  paragraph  (b)  to  address 
acceptable  mediods  of  determining  part 
cycles. 

Subsequent  Serial  Number  (S/N)  Parts 

The  same  commenter  notes  that  the 
AlliedSignal  Inc.  SB  does  not  list  all  P/ 
N  3822270-5  impellers  in  service.  The 
FAA  concurs.  When  the  SB  was  written 
all  subsequent  S/N  parts  that  would  be 
produced  could  not  have  been 
anticipated.  Since  all  S/Ns  are  affected, 
the  applicability  paragraph  in  this  final 
rule  has  been  rewritten  to  clarify  that 
this  AD  appUes  to  APUs  with  P/N 
3822270-4  or -5  impellers  installed. 
The  applicability  paragraph  of  the  AD 
takes  precedence  over  the  AlliedSignal 
Inc.  SB's  list  of  5/Ns.  For  parts  not  hsted 
specifically  in  the  SB,  the  SB  provides 
a  procedure  to  obtain  the  required 
information. 

Clarification  of  Compliance  Times 

The  same  commenter  requests 
clarification  on  the  compliance  times  for 


load  compressor  impellers,  P/N 
3822270-5.  The  commenter  notes  there 
appears  to  be  contradictory 
requirements  between  paragraphs  (b) 
and  (c)  of  the  proposal.  Paragraph  (b)  of 
the  proposal  allows  operating  impellers, 
P/N  3822270-5,  above  26,000  CSN,  for 
six  months  after  the  effective  date  of  the 
AD.  Paragraph  (c)  requires  that  an 
external  containment  shield  be  in  place 
before  operating  the  APU  past  26,000 
CSN.  The  FAA  concurs.  Paragraph  (c)  of 
this  final  rule  has  been  modified  to 
clarify  that  the  calendar  time 
requirement  applies  along  with  the 
cycle  time  limit. 


Can  an  Operator  Remove  the 
Containment  Shield  With  a  Lower  Time 
Impeller  Installed? 

The  same  commenter  requests 
clarification  on  the  possibility  of 
removal  of  the  external  load  compressor 
containment  shield  when  a  lower  time 
impeller  is  installed.  The  same 
commenter  also  asks  why  APUs 
containing  P/N  3822270-5  load 
compressor  impellers  are  not  managed 
to  a  26,000  CSN  life  limit.  The 
commenter  states  that  the  proposal  does 
not  specifically  prohibit  removing  the 
external  containment  shield  when  P/N 
3822270-5  load  compressor  impellers 
with  less  than  26,000  CSN  are  installed. 
Operating  to  a  26,000  CSN  limit  would 
be  preferred  to  incorporation  of  an 
external  load  compressor  containment 
shield  because  it  would  avoid  the 
potential  for  APU  damage  in  the  event 
that  an  impeller  does  fail.  The  FAA 
concurs  in  part.  The  commenter  may 
choose,  wi^n  the  requirements  of  this 
final  rule,  to  operate  with  low  time  P/ 
N  3822270-5  impellers  installed 
without  external  load  compressor 
containment  shields,  or  with  P/N 
3822270-5  impellers  with  more  than 
26,000  CSN  and  external  load 
compressor  containment  shields 
installed. 

Extend  Calendar  End-Date 

One  commenter  requests  an  extension 
from  six  months  to  two  years  for  the 
calendar  end-date  for  APUs  containing 
P/N  3822270-5  load  compressor 
impellers.  The  commenter  beUeves  that 
there  is  inadequate  information 
available  to  accurately  determine  the 
actual  number  of  cycles  on  load 
compressor  impellers.  The  commenter 
therefore  believes  that  the  only  practical 
means  of  complying  with  the  AD  is  the 
calendar  method.  Extension  from  six 
months  to  two  years  would  allow  for 
orderly  scheduling  of  the  installation  of 
the  containment  shield  with  scheduled 
maintenance  intervals.  The  FAA 
concurs  in  part.  Although  detailed  load 
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compressor  impeller  cycle  times  are  not 
known  for  all  APUs,  the  AlliedSignal  SB 
procedure  provides  a  method  for 
assigning  cyclic  times  which  are 
reasonable  based  upon  review  of  APU 
operating  history.  The  FAA  has 
determined  that  for  impellers,  P/N 
3822270-5,  an  extension  of  the  calendar 
end-date  from  six  months  to  one  year 
would  be  reasonable  to  allow 
incorporation  of  the  containment  shield 
with  scheduled  maintenance  intervals 
while  maintaining  an  adequate  safety 
level. 

APU  Model  Numbers 

The  APUs  affected  by  this  AD  are 
sometimes  referred  to  as  GTCP36- 
300(A),  GTCP36-280{B}  and  GTCP36- 
280(D)  series  APUs.  The  presence  or 
absence  of  the  letters  "GTCP"  preceding 
the  model  number  does  not  affect  the 
applicability  of  this  AD  on  those  APUs. 
The  FAA  has  added  a  note  to  clarify  that 
the  AD  applies  to  the  specified  APU 
series  whether  or  not  the  letters  "GTCP" 
appear  on  the  dataplate. 

New  Company  Name 

Since  publication  of  the  proposal, 
AlliedSignal  has  adopted  the  Honeywell 
International,  Inc.  name.  This  final  rule 
has  been  altered  accordingly  to  refer  to 
the  new  company  name  with 
AlliedSignal  Inc.  listed  as  the  former 
company  name. 

Concur  With  Proposal 

One  commenter  concurs  with  the  rule 
as  proposed. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  1 ,044  APUs 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  465  APUs 
installed  on  airplanes  of  US  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  6  work  hours  per  Model 
36-300(A)  APU  (85  units)  to  accomplish 
the  proposed  actions,  and  8  work  hours 
per  Model  36-280(D)  APU  (380  units), 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $3,103  per  APU.  Fifteen 
installations  on  domestic  Boeing  737 
aircraft  (Model  36-280(B))  will  require  a 
tube  assembly  kit,  which  would  cost 


approximately  $1,042.  The 
manufacturer  has  informed  the  FAA 
that  it  may  offset  some  of  these  costs 
thereby  lowering  the  total  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  US 
operators  is  estimated  to  be  $1,725,270. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substemtial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-04-24     Honeywell  International 
(formerly  Allied  Signal  Inc.): 
Amendment  39-11607.  Docket  99-NE-34- 
AD. 

Applicability:  Honeywell  International 
(formerly  AlliedSignal  Inc.)  36-300(A),  36- 
280(B),  and  36-280(D)  series  Auxiliary  Power 
Units  (APUs),  with  load  compressor 


impellers,  part  numbers  (P/Ns)  3822270-4,  or 
3822270-5,  installed.  These  APUs  are 
installed  on  but  not  limited  to  Airbus 
Industrie  A319,  A320,  and  A321  series; 
Boeing  737-300,  -400,  -500  series:  and 
McDonnell  Douglas  MD-80  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  APU  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  APUs  that  have 
been  modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (fl 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Note  2:  The  presence  or  absence  of  the 
letters  "GTCP"  preceding  the  model  series 
does  not  affect  the  applicability  of  this  AD  to 
the  specified  model  APUs. 

Note  3:  AD  92-21-05  requires  that  all 
APUs  with  load  compressor  impellers,  P/Ns 
3822270-1  or  3822270-3,  be  reworked  to 
the  —4  configuration.. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  APU  failure 
and  damage  to  the  airplane,  accomplish  the 
following: 

Load  Compressor  Impellers.  P/N  3822270-4 

(a)  For  APUs  with  load  compressor 
impellers,  P/N  3822270-4,  at  the  next  shop 
visit,  or  within  6  months  after  the  effective 
date  of  this  AD.  whichever  occurs  first, 
accomplish  either  of  the  following: 

(1)  Install  an  external  load  compressor 
containment  shield  in  accordance  with 
AlliedSignal  Inc.  Service  Bulletins  (SBs)  No. 
GTCP36-^9-7471,  dated  April  20.  1999. 
GTCP36-^9-7472,  dated  March  31.  1999.  or 
GTCP36-49-7473,  dated  March  31,  1999.  as 
applicable;  or 

(2)  Install  load  compressor  impeller.  P/N 
3822270-5. 

Load  Compressor  Impellers,  "/N  d822270-5 

(b)  For  APUs  with  load  compressor 
impellers.  P/N  3822270-5,  install  an  external 
load  compressor  containment  shield  within 
one  year  after  the  effective  date  of  this  AD. 
or  prior  to  the  impeller  exceeding  26.000 
cycles-since-new  (CSN),  whichever  occurs 
later,  in  accordance  with  AlliedSignal  Inc. 
SBs  No.  GTCP36-49-7471.  dated  April  20. 
1999,  GTCP36-49-7472,  dated  March  31, 
1999,  or  GTCP36-49-7473,  dated  March  31, 
1999.  as  applicable. 

Note  4:  Operators  may  use  their  own  FAA- 
approved  tracking  system  for  determining 
load  compressor  impeller  cyclic  count  in  lieu 
of  the  procedure  described  in  the 
AlliedSignal  Inc.  SBs  referenced  in  this  AD. 
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Commission 

18  CFR  Part  35 

[Docket  No.  RM99-2-001 ;  Order  ^4o.  2000- 
Al 

Regional  Transmission  Organizations 

Issued  February  25,  2000. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  Order  on  rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
reaffirms  its  basic  determinations  in 
Order  No.  2000  and  clarifies  certain 
terms.  Order  No.  2000  requires  that  each 
public  utility  that  owns,  operates,  or 
controls  facilities  for  the  transmission  of 
electric  energy  in  interstate  commerce 
make  certain  filings  with  respect  to 
forming  and  participating  in  an  Regional 
Transmission  Organization  (RTO). 
Order  No.  2000  also  codifies  minimum 
characteristics  and  functions  that  a 
transmission  entity  must  satisfy  in  order 
to  be  considered  an  RTO.  The 
Commission's  goal  is  to  promote 
efficiency  in  wholesale  electricity 
markets  and  to  ensure  that  electricity 
consumers  pay  the  lowest  price  possible 
for  reliable  service. 
EFFECTIVE  DATE:  Changes  to  Order  No. 
2000  made  in  this  order  on  rehearing 
will  become  effective  on  April  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Haymes  (Technical  Information), 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  (202)  219- 
2919 
Brian  R.  Gish  (Legal  Information), 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  (202)  208- 
0996 
James  Apperson  (Collaborative  Process), 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  (202)  219- 
2962 
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I.  Introduction 

On  December  20, 1999,  the 
Commission  issued  a  Final  Rvle  (Order 
No.  2000)  to  advance  the  formation  of 
Regional  Transmission  Organizations 
(RTOs).i  Our  objective  in  promulgating 
Order  No.  2000  was  to  have  all 
transmission-owning  entities  in  the 
Nation,  including  non-public  utility 
entities,  place  their  transmission 
facilities  under  the  control  of 
appropriate  RTOs  in  a  timely  manner. 

In  Order  No.  2000,  the  Commission 
concluded  that  regional  institutions 
could  address  the  operational  and 
reliability  issues  confronting  the 
industry,  and  eliminate  undue 
discrimination  in  transmission  services 
that  can  occur  when  the  operation  of  the 
transmission  system  remains  in  the 
control  of  a  vertically  integrated  utility. 


>  Regional  Transmission  Organizations,  Order  No. 
2000.  65  FR  809  (January  6,  2000).  FERC  Stats.  & 
Regs.  131,089(2000). 
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Furthennore,  we  found  that  appropriate 
regional  transmission  institutions  could: 
(1)  improve  efficiencies  in  transmission 
grid  management;  (2)  improve  grid 
reliability;  (3)  remove  remaining 
opportunities  for  discriminatory 
transmission  practices;  (4)  improve 
market  performance;  and  (5)  facilitate 
lighter  handed  regulation.  We  stated  our 
belief  that  appropriate  RTOs  can 
successfully  address  the  existing 
impediments  to  efficient  grid  operation 
and  competition  and  can  consequently 
benefit  consumers  through  lower 
electricity  rates  and  a  wider  choice  of 
services  and  service  providers.  In 
addition,  substantial  cost  savings  are 
likely  to  result  from  the  formation  of 
RTOs. 

Order  No.  2000  established  minimum 
characteristics  and  functions  that  an 
RTO  must  satisfy  in  the  following  areas: 
Minimum  Characteristics: 

1.  Independence 

2.  Scope  and  Regional  Configuration 

3.  Operational  Authority 

4.  Short-term  Reliability 
Minimum  Functions: 

1 .  Tariff  Administration  and  Design 

2.  Congestion  Management 

3.  Parallel  Path  Flow 

4.  Ancillary  Services 

5.  OASIS  and  Total  Transmission 
Capability  (TTC)  and  Available 
Transmission  Capability  (ATC) 

6.  Market  Monitoring 

7.  Planning  and  Expansion 

8.  Interregional  Coordination 

In  the  Final  Rule,  we  noted  that  the 
characteristics  and  functions  could  be 
satisfied  by  different  organizational 
forms,  such  as  ISOs,  transcos, 
combinations  of  the  two,  or  even  new 
organizational  forms  not  yet  discussed 
in  the  industry  or  proposed  to  the 
Commission.  Likewise,  the  Commission 
did  not  propose  a  "cookie  cutter" 
organizational  format  for  regional 
transmission  institutions  or  the 
establishment  of  fixed  or  specific 
regional  boimdaries  imder  section 
202(a)  of  die  Federal  Power  Act  (FPA). 

We  also  established  an  "open 
architecture"  policy  regarding  RTOs, 
whereby  all  RTO  proposals  must  allow 
the  RTO  and  its  members  the  flexibility 
to  improve  their  organizations  in  the 
future  in  terms  of  structure,  operations, 
market  support  and  geographic  scope  to 
meet  market  needs. 

In  addition,  the  Commission  provided 
guidance  on  flexible  transmission 
ratemaking  that  may  be  proposed  by 
RTOs,  including  ratemaking  treatments 
that  address  congestion  pricing  and 
performance-based  regulation.  The 
Commission  stated  that  it  would 
consider,  on  a  case-by-case  basis, 


innovative  rates  that  may  be  appropriate 
for  transmission  facilities  under  RTO 
control. 

Furthermore,  to  facilitate  RTO 
formation  in  all  regions  of  the  Nation, 
the  Final  Rule  outlined  a  collaborative 
process  to  take  place  in  the  Spring  of 
2000.  Under  this  process,  we  expect  that 
public  utilities  and  non-public  utilities, 
in  coordination  with  state  officials, 
Commission  staff,  and  all  affected 
interest  groups,  will  actively  work 
toward  the  voluntary  development  of 
RTOs. 

Lastly,  under  Order  No.  2000,  all 
public  utilities  that  own,  operate  or 
control  interstate  transmission  facilities 
must  file  with  the  Commission  by 
October  15,  2000  (or  January  15,  2001  ^) 
a  proposal  to  participate  in  an  RTO  with 
the  minimum  characteristics  and 
functions  to  be  operational  by  December 
15.  2001,  or,  alternatively,  a  description 
of  efforts  to  participate  in  an  RTO,  any 
existing  obstacles  to  RTO  participation, 
and  any  plans  to  work  toward  RTO 
participation.  That  filing  must  explain 
the  extent  to  which  the  transmission 
entity  in  which  it  proposes  to 
participate  meets  the  minimum 
characteristics  and  functions  for  an 
RTO,  and  either  propose  to  modify  the 
existing  institution  to  the  extent 
necessary  to  become  an  RTO,  or  explain 
the  efforts,  obstacles  and  plans  with 
respect  to  conforming  to  these 
characteristics  and  functions. 

n.  Summary 

Thirty-eight  petitioners  filed  requests 
for  rehearing  and/or  clarification  of 
Order  No.  2000. ^  These  entities  raise  a 
variety  of  issues,  including  legal,  policy 
and  technical  arguments.  We  respond 
herein  to  the  arguments  made  to  us  in 
the  requests  for  rehearing  and 
clarification.  To  the  extent  not 
specifically  addressed  herein,  the 
requests  are  denied. 

Many  of  the  parties  requesting 
rehearing  or  clarification  of  Order  No. 
2000  express  their  agreement  with  the 
majority  of  the  rule.  Indeed,  most 
petitions  are  relatively  short  in  length 
and  focus  on  only  a  few  discrete  issues, 
indicating  that  most  parties  are 
generally  comfortable  with  the 


^  A  public  utility  that  is  a  member  of  an  existing 
transmission  entity  that  has  been  approved  bv  the 
Commission  as  in  conformance  with  the  eleven  ISO 
principles  set  forth  in  Order  No.  888  must  make  a 
filing  no  later  than  lanuarv  15.  2001. 

'  The  requesters  and  abbreviations  for  them  as 
used  herein,  are  listed  in  an  appendix  to  this  order. 
PECO's  request  was  filed  one  day  beyond  the  thirtv 
days  allowed  for  rehearing  requests,  so  we  will 
consider  its  request  to  be  for  clarification.  We  note 
that  TransConnect.  Inc.  filed  a  motion  to  intervene 
on  |anuar>'  27.  2000  raising  no  issues  that  warrant 
discussion  herein. 


remaining  substance  of  the  Final  Rule. 
We  attribute  this  to  the  unprecedented 
outreach  effort  that  the  Commission 
undertook  before  and  during  the 
rulemaking  process.  Because  we  expect 
similar  significant  results  from  the  post- 
rule  collaborative  process  which  we  are 
initiating  with  our  first  regional 
workshop  in  Cincinnati  on  March  1, 
2000,  the  Commission  concluded  that  it 
was  important  to  issue  this  order  on 
rehearing  before  that  date.  Our  order  on 
rehearing  focuses  on  the  discrete  issues 
that  were  raised  on  rehearing.  However, 
the  extensive  background  for  this 
rulemaking  and  a  comprehensive 
discussion  of  our  goals  and  principles 
can  be  found  in  Order  No.  2000. 

On  rehearing,  we  reaffirm  th '  core 
elements  and  basic  fi-amework  of  Order 
No.  2000.  However,  we  have  provided 
clarification  with  respect  to  a  number  of 
issues,  including  concerns  raised  about 
our  requirement  that  the  RTO  must  have 
exclusive  and  independent  authority 
under  section  205  of  the  FPA  to  propose 
rates,  terms  and  conditions  of 
transmission  service  provided  over  the 
facilities  it  operates.  While  we  have 
maintained  the  requirement  without 
modification,  we  have  carefully  and 
comprehensively  addressed  the 
concerns  that  were  raised  and  provided 
further  clarification. 

We  have  amended  the  regulator}'  text 
in  three  areas.  First,  we  have  revised  the 
definition  of  market  participant  in 
section  35.34(b)(2)  to  remove  specific 
references  to  entities  that  provide 
transmission  service  to  an  RTO.  Second, 
we  have  added  section  35.34(j)(l)(iv)  to 
codify  the  requirement  for  audits  with 
respect  to  the  independence 
characteristic.  Third,  we  have  revised 
section  35.34(d)(4)  to  require  RTO 
proposals  to  include  an  explanation  of 
efforts  made  to  include  cooperatively- 
owned  entities,  in  addition  to  public 
power  entities,  in  the  proposed  RTO. 

ni.  Discussion 

A.  Commission's  Approach  to  RTO 
Formation 

1.  Volimtary  Approach 

In  the  Final  Rule,  the  Commission 
adopted  as  a  matter  of  policy  a 
voluntary  approach  to  RTO  formation. 
In  other  words.  Order  No.  2000  does  not 
mandate  RTO  participation.  We 
concluded  that  a  voluntary  approach, 
with  guidance  and  encouragement  fi-om 
the  Commission,  was  the  most 
appropriate  to  achieving  RTO  formation 
at  this  time."* 


'  FERC:  Stats.  &  Regs,  i  31.089  at  31.033-34. 
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establishing  clear  standards,  removing 
obstacles,  and  fostering  cooperation  £uid 
creativity,  rather  than  one  that  imposes 
strict  mandates  that  could  polarize 
parties  and  generate  resistance.  That  we 
have  not  chosen  to  mandate  RTO 
participation  does  not  mean  that  we 
have  avoided  our  obligations  to  address 
the  impediments  to  competition  that  we 
identified;  it  merely  means  that  we  have 
chosen  a  method  to  address  those 
impediments  that  we  believe  will 
efficiently  achieve  the  result  we  desire. 

We  explained  in  the  Final  Rule  that 
the  voliuitary  approach  as  we  structured 
it  wrill  allow  the  industry  the 
opportunity  and  the  flexibility  to 
develop  mutually  agreeable  regional 
arrangements,  and  will  permit  the 
industry  to  focus  its  efforts  on  the 
potential  benefits  of  RTO  formation 
rather  than  on  a  non-productive 
challenge  to  our  legal  authority  to 
mandate  RTO  participation.**  We  also 
stated  a  number  of  reasons  why  we 
believe  this  voluntary  approach  will  be 
successful:  the  pace  of  restructuring  is 
accelerating,  industry  participants  are 
recognizing  the  strategic  benefits  of 
focusing  on  one  segment  of  the  utility 
business,  the  Final  Rule  provides  clear 
guidance  on  what  is  necessary  to  form 
RTOs,  the  Commission  is  facilitating  a 
collaborative  process,  and  certain 
favorable  ratemaking  treatments  are 
offered  to  at  least  eliminate  economic 
disincentives  to  RTO  formation.  ^ 

Contrary  to  TDU  Systems'  assertion, 
the  Commission  gave  careful 
consideration  to  the  advantages  and 
disadvantages  of  the  voluntary  and 
mandatory  approaches.  Specifically, 
TDU  Systems  faults  the  Commission  for 
not  quantifying  the  impact  of  the 
favorable  ratemaking  treatments  that  are 
offered,  which,  allegedly,  would  not  be 
required  under  a  mandatory  approach. 
We  do  not  believe  it  is  appropriate  to 
think  of  the  innovative  ratemaking 
treatments  discussed  in  the  Final  Rule 
as  a  cost  of  the  voluntary  approach.  As 
discussed  in  the  Final  Rule,  the 
iimovative  ratemaking  treatments  are 
intended,  among  other  things,  to 
eliminate  disincentives  to  the  efficient 
use  and  expansion  of  regional 
transmission  grids,  and  to  allow 
transmission-owning  utilities  to  capture 
some  of  the  benefits  of  more  efficient 
system  operation.^  We  are  requiring  as 
a  part  of  any  proposal  for  iimovative 
ratemaking  treatments  that  the  applicant 
demonstrate  how  the  proposal  would 
help  achieve  the  goals  of  RTOs,  to 
submit  a  cost-benefit  analysis  including 


mei  ns 


rate  impacts,  and  to  demonstrate  that 
the  rate  is  just,  reasonable  and  non- 
discriminatory.*' 

In  response  to  those  who  argue  that 
the  Commission  should  state  generically 
that  all  market-based  rates  and  mergers 
must  be  conditioned  on  RTO 
participation,  we  continue  to  believe 
that  this  is  best  addressed  on  a  case-by- 
case  basis.  We  see  no  need  to  decide  at 
this  time  that  no  merger  or  market-based 
rate  proposal  could  satisfy  our 
applicable  standards  without  RTO 
participation.  There  will  be  sufficient 
opportunity  to  consider  this  in  the 
context  of  individual  cases. 

2.  Legal  Authority 

The  Commission  discussed  in  the 
Final  Rule  its  legal  authority  with 
respect  to  RTO  formation.  We 
concluded  that  we  possessed  both 
general  and  specific  authorities  to 
advance  voluntary  RTO  formation,  and 
concluded  that  we  possessed  the 
authority  to  order  RTO  participation  on 
a  case-by-case  basis  if  necessary  to 
remedy  undue  discrimination  or 
anticompetitive  effects  where  supported 
by  the  record.'"  We  discussed  our 
authority  and  responsibility  under 
sections  202(a).  203,  205,  and  206  of  the 
FPA." 

Rehearing  Requests 

TAPS  argues  that  the  Commission 
violated  its  statutory  obligation  to 
remedy  undue  discrimination  by  relying 
upon  a  voluntary,  as  opposed  to 
mandatory,  approach  to  RTO 
participation.  CCEM  argues  that  the 
Commission  committed  legal  error  by 
not  adopting  CCEM's  proposal- 
operational  imbundling  of  vertically 
integrated  utilities  that  places  all  uses  of 
the  tremsmission  system  under  the  same 
tariff^ — as  a  remedy  for  undue 
discrimination.  CCEM  asserts  that  the 
Commission  must  provide  a  reasoned 
explanation  why  simply  encouraging 
jurisdictional  transmission  owners  to 
join  RTOs  is  an  effective  remedy  for 
undue  discrimination. 

Duke  argues  that  the  Commission 
should  not  make  findings  that  it 
possesses  the  legal  authority  to  mandate 
RTO  participation  on  a  case-by-case 
basis,  and  asks  for  rehearing  of  this 
conclusion,  or,  alternatively,  requests 
clarification  that  no  party  will  be 
deemed  to  have  waived  its  right  to 
challenge  this  conclusion  in  an 
individual  proceeding.  Similarly,  EEI 
and  Puget  Soimd  ask  for  clarification 
that  a  public  utility  retains  the  right  to 


6W. 

'W.  at  31.034. 

»Id.  at  31,171-73.  31.191-92. 


«FERC  Stats.  &  Regs.  1  31,089  at  31,196. 

">/£/.  at  31,043. 

"See  id.  at  31,043-^6. 
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challenge  the  Commission's  legal 
authority  should  the  Commission  seek 
to  impose  a  requirement  for  RTO 
participation  in  the  hiture.  If  the 
Commission  does  not  so  clarify,  they 
seek  rehearing. 

ISO  Participants  argue  that  the 
Commission  erred  in  finding  that  the 
formation  of  an  RTO  that  involves 
transfer  of  operational  control  without  a 
transfer  of  ownership  is  a  transaction 
that  requires  approval  under  section  203 
of  the  FPA.  They  assert  that  the 
assignment  of  operational 
responsibilities  to  an  ISO,  by  itself,  is 
not  a  disposition  of  facilities  within  the 
meaning  of  section  203. 

Commission  Conclusion 

We  found  in  the  Final  Rule  that 
continuing  opportunities  for  imdue 
discrimination  exist  in  the  electric 
transmission  industry  and  that  they  may 
not  be  remedied  adequately  by 
functional  unbundling. '^  TAPS  and 
CCEM  believe  that  this  finding  requires 
a  remedy  different  from  the  voluntary 
approach  to  RTO  formation  adopted  in 
the  Final  Rule.  TAPS  asserts  the  remedy 
must  be  an  RTO  mandate,  and  CCEM 
asserts  the  remedy  must  be  a  total 
unbundling  of  transmission,  including, 
apparently,  retail  unbundling.  We  do 
not  agree  that  either  of  these  remedies 
is  required  by  law.  While  it  is  true  that 
the  Commission  has  a  legal  obligation  to 
remedy  undue  discrimination  it  finds," 
the  Commission  retains  discretion  as  to 
what  remedy  to  pursue. 

As  we  said  in  the  Final  Rule,  we 

believe  that  the  use  of  RTOs  throughout 

the  country,  with  the  required 

independence  from  market  participants, 

can  reduce  opportvmities  for  unduly 

discriminatory  conduct.  ^^  The 

Commission  has  taken  a  large  step  in 

Order  No.  2000  to  encourage  and 

advance  the  formation  of  RTOs.  As 

discussed  above  with  respect  to  the 

Commission's  voluntary  approach,  the 

fact  that  the  approach  is  not  mandatory 

does  not  undermine  the  ultimate 

objective  of  widespread  RTO  formation; 

We  believe  that  the  approach  we  have 

taken  is  a  measured  and  appropriate 

response  at  this  time  to  the  lingering 

discrimination  concerns  that  have  been 
raised.  15 

In  response  to  those  asking 
clarification  of  our  conclusion  in  the 


"W.  at  31,015,  31,043. 

"  See,  e.g..  Southern  California  Edison  Company, 
40  FERC  161.371  at  62.151-52  (1987),  order  o/i 
reh'g.  50  FERC  1 61,275  at  61.873  (1990),  modified 
sub  nom..  Cities  of  Anaheim  v.  FERC,  941  F.2d 
1234  (D.C.  Cir.  1991);  Delman'a  Power  and  Light 
Company.  24  FERC  1 61,199  at  61,466,  order  on 
reh'g.  24  FERC  161,380  (1983). 

'«FERC  StaU.  &  Regs.  1  31,089  at  31,024. 

"See/d.  at  31,028. 


Final  Rule  that  tne  Commission 
possesses  the  authority  to  order  RTO 
participation  on  a  case-by-case  basis  to 
remedy  undue  discrimination  or 
anticompetitive  effects  where  supported 
by  the  record, '"^  we  note  that  this  is  a 
statement  of  our  remedial  authorities.  It 
is  well  established  that  the 
Commission's  discretion  is  at  its  zenith 
when  fashioning  remedies  for  undue 
discrimination.  1^  The  Commission  is 
given  substantial  deference  with  respect 
to  such  remedies  as  long  as  they  are 
reasonably  tailored  to  meet  the 
Commission's  goals.'"  It  is  our  view 
that,  piu-suant  to  sections  206  and  309 
of  the  FPA.  the  Commission  could  order 
a  public  utility  to  participate  in  an  RTO 
upon  finding  that  the  public  utility  was 
engaging  in  unjust,  uiu"easonable, 
unduly  discriminatory  or 
anticompetitive  practices,  and  that 
participation  in  an  RTO  was  a 
reasonable  remedy  for  that  imlawful 
behavior.  If  we  were  to  impose  such  a 
remedy  in  a  particular  case,  any 
aggrieved  party  would  have  the  right  to 
challenge  the  lawfulness  and 
reasonableness  of  that  remedy  to  the 
extent  permitted  by  law. 

ISO  Participants'  argument  that  the 
Commission  erred  in  its  discussion  of 
section  203  of  the  FPA  is  misplaced. 
Although  they  do  not  specify  the 
particular  language  in  the  order  that 
they  object  to,  they  apparently  refer  to 
our  statement  that  "public  utilities" 
transfers  of  control  of  jurisdictional 
transmission  facilities  to  entities  such  as 
RTOs  would  require  section  203 
approval."  '^  ISO  Participants  argue  that 
a  public  utility's  assignment  of  limited 
operating  responsibilities  to  an  ISO, 
while  retaining  physical  control  and 
ownership,  is  not  a  disposition  within 
the  meaning  of  section  203.  The 
language  in  Order  No.  2000  was  a 
general  summary  statement  of  how  the 
Commission  has  interpreted  section  203 
in  its  case  precedent.  Indeed,  the 
Commission  has  invoked  its  section  203 
authority  over  the  transfers  of  control  of 
transmission  facilities  for  all  five  of  the 
ISOs  that  have  been  approved  thus  far. 
Thus,  our  statement  in  Order  No.  2000 
was  not  intended  as  a  new,  changed,  or 
amplified  interpretation.  Those 
questioning  whether  specific  fact 
situations  invoke  our  jurisdiction  have 
appropriate  avenues,  such  as  requests 


»6W.  at  31,043. 

''See  Order  888.  FERC  Stats.  &  Regs.  1  31.036  at 
31.676  (1996);  Niagara  Mohawk  Power  Corp.  v. 
FPC,  379  F.2d  153,  159  (D.C.  Cir.  1967);  Tapoco, 
Inc.,  et  al.,  39  FERC  1 61 ,363  at  62,169  (1987). 

>BTennecoGasCo.  v.  FERC,  969  F.2d  1187.  1198, 
1201  (D.C.  Cir.  1992). 

'•FERC  Stats.  &  Regs.  1 31,089  at  31,045. 


for  declaratory  order,  to  have  those 
questions  resolved. 

B.  Minimum  Characteristics  of  an  RTO 

1.  Independence 

In  the  Final  Rule,  we  discussed  how 
to  ensure  that  an  RTO  would  be  able  to 
operate  independently  from  market 
participants.  We  defined  who  was  a 
market  participant.  20  We  also  discussed 
the  extent  to  which  ownership  of  a 
transmission  company  by  market 
participants  would  be  permitted.  We 
stated  that  a  truly  passive  form  of 
ownership  would  be  acceptable, 21  but 
that  active  ownership  by  market 
participants  would  be  limited. ^^ 
Another  aspect  of  independence 
discussed  in  Order  No.  2000  was  how 
to  ensure  that  the  RTO  could  have 
independence  with  respect  to  its  tariff. 
In  response  to  comments  on  the  NOPR, 
we  clarified  that  the  transmission 
owners  retained  rights  to  make  section 
205  filings  to  establish  their  revenue 
requirements  for  payments  from  the 
RTO,  but  that  otherwise  the  RTO  must 
have  the  authority  to  file  any  changes  to 
its  transmission  tariff.^^ 

a.  Definition  of  Market  Participant 

We  discuss  below  several  distinct 
categories  of  rehearing  requests  with 
respect  to  our  definition  of  market 
participant. 

Rehearing  Requests 

Several  requests  for  rehearing  argue 
against  our  inclusion  in  the  definition  of 
market  participant  entities  that  provide 
transmission  or  ancillary  services  to  the 
RTO.  With  respect  to  the  inclusion  of 
entities  that  provide  transmission 
services,  EEI,  Independent  Companies, 
Southern  Company,  United  Illuminating 
and  Conectiv  are  concerned  that  this 
could  preclude  the  development  of 
transcos  and  other  for-profit  RTOs.  For 
example.  Conectiv  argues  that  the 
definition  is  circular  when  applied  to 
RTOs  ♦hat  both  own  transmission 
facilities  and  provide  transmission 
service.  Conectiv  requests  the 
Commission  clarify  that  the  definition 
of  market  participant  does  not  include 
transcos  and  other  for-profit  RTOs. 
Southern  Company  states  that  in  the 
situation  where  an  independent 
transmission  company  is  an  RTO,  some 
might  argue  that  the  transmission 
company  is  providing  transmission 
services  to  the  RTO  and  would  thus  be 
a  market  participant.  Southern 
Company  also  argues  that  an 


20  FERC  Stats.  &  Regs.  1  31.089  at  31,061-«3. 
2>W.  at  31,064-68. 
"yd.  at  31.068-73. 
"/d.  at  31.075-76. 
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"pure  transmission  company"  ^^  that 
qualified  to  be  an  RTO  would  be 
thought  to  be  providing  transmission 
services  to  the  RTO  within  our 
definition  of  market  participant. 
Additional  issues  may  arise  as  to  the 
fairness  of  an  RTO's  governance, 
however,  where  a  pure  transmission 
company  is  only  one  of  several  entities 
providing  transmission  services  to  or 
making  transmission  facilities  available 
to  the  RTO.  We  now  realize  that  our 
attempt  to  address  these  additional 
issues  through  the  definition  of  market 
participant  has  caused  unnecessary 
confusion.  Accordingly,  we  will  revise 
the  definition  of  market  participant  at 
§  35.34(b)(2)(i)  to  delete  specific 
references  to  entities  that  provide 
transmission  services  to  the  RTO. 

While  we  are  revising  section 
35.34(b)(2)(i)  to  drop  specific  references 
to  entities  that  provide  transmission 
services  to  the  RTO  in  the  definition  of 
market  participant,  the  involvement  of  a 
pure  transmission  company  in  RTO 
decisionmaking  processes  may  be 
relevant  to  our  independence  criterion, 
and  we  cannot  conclude  that  such 
involvement  would  never  be 
problematic.  For  example,  in  the  ISO 
context,  we  have  set  out  the  general 
principle  that  decisionmaking  processes 
should  be  independent  of  any  market 
participant  or  class  of  participants.  The 
fact  that  a  pure  transmission  company  is 
no  longer  included  in  the  definition  of 
market  participant  does  not  mean  that 
the  governance  of  an  ISO  would  be 
unaffected  by  the  voting  rights 
attributed  to  pure  transmission 
companies  (or,  indeed,  pure  distribution 
companies  who  are  also  not  included  in 
the  definition  of  market  participants). 
Accordingly,  we  emphasize  that  oui 
revision  to  the  definition  of  market 
participant  is  not  intended  to  prejudge 
the  issues  or  considerations  that  may  be 
raised  with  respect  to  governance 
arrangements  involving,  in  part,  pure 
transmission  companies. 

We  note  that  pursuant  to  section 
35.34(b)(2)(ii),  the  Commission  can  find 
on  a  case-by-case  basis  that  an  entity 
that  has  economic  or  commercial 
interests  that  would  be  significantly 
affected  by  the  RTO  is  a  market 
participant.  As  we  stated  in  the  Final 
Rule  with  respect  to  power  buyers  and 
with  respect  to  pure  distribution 
entities,  there  may  be  circumstances 
where  a  transmission  entity  that 
obtained  a  controlling  interest  in  an 
RTO  could  manipulate  access  and 
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2s  We  use  the  term  "pure  transmission  company" 
to  refer  to  a  transmission  company  that  owns 
transmission  facilities  but  has  no  interests  in  or 
amiiation  with  sellers  or  brokers  of  electric  energy. 


curtailment  decisions,  or  planning  and 
expansion  decisions,  in  a  way  that 
would  advantage  itself  and  disadvantage 
other  users. 26  We  can  and  will  deal  with 
those  potential  situations  on  a  case-by- 
case  basis. 

United  Illuminating  makes  the  point 
that  a  piue  transmission  company  that 
either  is  an  RTO,  or  is  part  of  an  RTO, 
would  likely  have  economic  or 
commercial  interests  that  would  be 
significantly  affected  by  the  RTO's 
actions  or  decisions,  thus  making  it  fall 
within  the  definition  of  market 
participant  imder  section  35.34(b)(2)(ii). 
We  clarify  that  piue  transmission 
companies  will  not  be  within  the  scope 
of  section  35.34(b){2)(ii)  solely  because 
of  their  ownership  of  transmission 
facilities. 

Rehearing  Requests 

Several  requests  for  rehearing  also  ask 
for  clarification  and/or  rehearing  with 
respect  to  the  inclusion  in  the  definition 
of  market  participant  of  entities  that 
provide  ancillary  services  to  the  RTO. 
EEI  argues  that  there  is  a  conflict 
between  requiring  the  RTO  to  be  the 
provider  of  last  resort  of  ancillary 
services  and  including  ancillary  service 
providers  in  the  definition  of  market 
participant.  EEI  states  that  this  is  a 
problem  not  only  with  RTOs  that  are 
transcos,  but  also  where  an  ISO  requires 
a  transmission-owning  member  to 
provide  ancillary  services.  EEI  also 
asserts  that  the  definition  will  interfere 
with  an  RTO's  ability  to  run  or 
administer  em  energy  market. 
Independent  Companies  assert  that  the 
definition  of  market  participant 
appropriately  includes  those  entities 
providing  generation-related  ancillary 
services  to  the  RTO,  but  should  not  be 
interpreted  to  include  a  transmission 
owner's  provision  of  scheduling  and 
dispatch  services  to  the  RTO. 

Southern  Company  argues  that  an 
independent  transmission  company 
may  find  it  beneficial  to  own  litoited 
amoimts  of  generation  to  operate  an 
effective  and  efficient  transmission 
system,  and  that  it  should  be  allowed  to 
own  such  "non-competitive"  generation 
without  being  considered  a  market 
participant. 

Commission  Conclusion 

With  respect  to  the  part  of  the  market 
participant  definition  that  encompasses 
an  entity  that  provides  ancillary  services 
to  the  RTO,  we  offer  a  clarification. 
Order  No.  2000  requires  under  Function 
4  that  an  RTO  serve  as  a  provider  of  last 
resort  of  all  ancillary  services  required 
by  Order  No.  888  and  subsequent 
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orders.  As  the  provider  of  last  resort  for 
ancillary  services,  the  RTO  must  ensure 
that  adequate  arrangements  are  in  place 
for  the  provision  of  ancillary  services  to 
transmission  customers.  We  recognize 
tliat  there  are  many  different  ways  that 
ancillary  services  can  be  made  available, 
e.g.  through  contractual  arrangements 
and  market  mechanisms.  We  did  not 
intend  that  an  RTO  that  was  fulfilling  its 
obligation  to  be  a  provider  of  last  resort 
of  ancillary  services  would  be 
considered  to  be  providing  ancillary 
services  to  the  RTO.  Rather,  that 
obligation  is  to  provide  ancillary' 
services  to  the  transmission  customers. 
Accordingly,  we  clarify  that  an  RTO  that 
provides  ancillary  services  within  its 
region  pursuant  to  its  obligation  under 
Function  4  will  not  itself  be  considered 
to  be  within  the  definition  of  market 
participant  because  of  its  performance 
of  that  function. 

In  addition,  we  clarify  that  our 
concern  with  the  provision  of  ancillary 
services  to  the  RTO  is  focused  on 
generation-related  ancillary  services. 
Our  concern,  as  we  stated  it  in  Order 
No.  2000,  is  that  the  RTO  will  likely 
have  considerable  discretion  in  defining 
the  types  and  quantities  of  ancillary 
services  needed  and  how  they  will  be 
procured,  and  we  did  not  want  the 
suppliers  of  ancillary  services  to  be  able 
to  influence  the  RTO's  decisions  on 
these  issues. 2^  We  continue  to  believe 
this  is  a  valid  concern  and  will  not 
delete  this  component  of  the  market 
participant  definition  with  respect  to 
any  generation-related  ancillary  service. 
However,  we  clarify  that  a  piu-e 
transmission  company  that  performs  the 
"Scheduling,  System  Control  and 
Dispatch  Service"  as  described  in  Order 
No.  888  will  not  be  considered  to  be 
within  the  section  35.34(b){2)(i) 
definition  of  market  participant  because 
it  performs  that  service. 

In  response  to  Southern  Company's 
request  that  we  allow  independent 
transcos  to  own  "non-competitive" 
generation  that  "essentially"  provides  a 
transmission  function,  we  note  that  the 
definition  of  market  participant  is  not 
framed  in  terms  of  generation 
ownership,  but  includes  entities  that 
sell  or  broker  electric  energy,  or  that 
provide  ancillary  services  to  the  RTO. 
Any  entity  that  sells  or  brokers  electric 
energy,  directly  or  through  an  affiliate, 
is  a  market  participant.  Also,  as  just 
discussed,  any  entity  that  provides 
generation-related  ancillary  services  to 
the  RTO  or  its  customers  is  also  a 
market  participant. 


Rehearing  Requests 

TDU  Systems  objects  to  the 
Commission's  statement  in  Order  No. 
2000  that  retail  suppliers  of  last  resort 
may  request  to  be  excluded  fi-om  the 
definition  of  market  participant.  TDU 
Systems  argues  that  this  should  not  be 
encouraged,  because  suppliers  of  last 
resort  can  retain  substantial  market 
share  for  a  substantial  period  of  time 
even  if  it  does  not  overtly  compete  for 
retail  sales  business,  and  the  pendency 
of  waiver  petitions  at  this  time  could  be 
a  source  of  disruption  and  confusion. 

Commission  Conclusion 

We  did  not  intend  to  encourage  such 
requests  for  waivers,  but  at  the  same 
time,  we  feel  compelled  to  recognize  the 
possible  situation  where  a  distribution 
company  may  desire  to  exit  the  sales 
business  and  become  a  pure  distribution 
company,  but  cannot  due  to  an 
obligation  to  be  the  supplier  of  last 
resort  under  a  state  retail  access 
program.  We  concluded  that  these 
entities  would  be  within  the  definition 
of  market  participant,  unless  they  could 
show  us  special  factors  as  to  why  they 
should  not  (e.g.  its  sole  electric  sales  are 
to  satisfy  a  state  requirement  and  it  does 
not  compete  for  retail  load).^^  Certainly, 
any  seller  of  electric  energy  will  carry  a 
substantial  burden  to  prove  to  us  that  it 
should  not  be  considered  to  be  a  market 
participant.  We  expect  that  this  will 
apply  to  a  relatively  narrow  class,  and 
we  should  not  be  overwhelmed  by 
waiver  requests.  Accordingly,  we  will 
not  accept  TDU  Systems'  request  that 
we  withdraw  our  statements  in  the  Final 
Rule. 

b.  Ownership  Issues 

In  the  Final  Rule,  we  discussed  at 
some  length  the  requirements  we 
believed  were  necessary  to  ensiu-e  that 
ownership  interests  in  RTOs  would  not 
jeopardize  the  independence  of  RTOs 
fi'om  market  participants.-^  We 
concluded:  that  truly  passive  ownership 
interests  by  market  participants  would 
not  be  restricted;  that  active  ownership 
by  market  participants  would  have  to 
cease  after  five  years  (with  an  extension 
possible  in  certain  circumstances);  that 
during  the  time  active  ownership  is 
permitted,  up  to  five  percent  ownership 
by  a  single  market  participant  was 
deemed  a  safe  harbor  and  1 5  percent 
ownership  by  a  class  of  market 
participants  was  a  benchmark;  and  that 
there  would  have  to  be  periodic 
independent  audits  conducted  to  ensure 
independence. 


"W.  at  31,062-63. 
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We  discuss  below  the  requests  for 
rehearing  and  clarification  that  we 
received  on  the  issues  of  our  limits  on 
ownership  generally,  passive 
ownership,  active  ownership,  and 
auditing  requirements. 

Rehearing  Requests 

Duke  objects  generally  to  the 
Commission's  focus  on  ownership, 
asserting  that  the  Commission's 
approach  is  overly  rigid  and  that  the 
Commission  has  not  examined  whether 
there  are  less  restrictive  means  to  meet 
the  independence  criterion.  Duke  first 
asks  the  Commission  to  reconsider  the 
structure  allowed  for  the  natural  gas 
industry,  where  affiliated  production 
and  marketing  companies  are  permitted. 
Duke  does  not  challenge  the 
Commission's  observation  that  the 
electric  industry  evidences  a  much 
higher  level  of  vertical  integration,  but 
argues  that  there  is  no  reason  to  require 
separation  of  control  of  transmission 
and  merchant  activities  to  a  greater 
extent  than  is  permitted  in  the  gas 
industry.  Duke  also  suggests  that  the 
Commission  could  allow  affiliated 
transcos  subject  to  a  requirement  that 
they  retain  an  independent  auditor  to 
review  the  activities  and  decisions  of 
the  affiliated  transco  from  the 
standpoint  of  potential  discrimination 
and  compliance  with  codes  of  conduct 
and  file  regular  reports  of  its  findings. 

Conectiv  asks  that  the  Commission 
clarify  that  the  ownership  requirements 
do  not  apply  to  the  non-profit  ISO  form 
of  RTO,  but  would  only  apply  to 
transcos  and  other  for-profit  entities 
with  voting  securities.  It  asserts  that  the 
record  does  not  support  ownership 
restrictions  for  non-profit  RTOs. 

Commission  Conclusion 

We  do  not  agree  that  the  structure 
currently  in  place  for  the  gas  industry 
would  adequately  support  independent 
RTOs.  As  Duke  itself  notes,  it  would 
allow  the  senior  management  of  an 
entity  that  operates  in  both  the 
transmission  and  generation  arenas  to 
participate  in  decisions  involving  the 
transmission  business.  These  decisions 
would,  as  a  matter  of  course,  have  a 
significant  effect  on  that  same  entity's 
generation  business.  We  also  disagree 
that  independent  auditing  alone  can 
substitute  for  the  independence 
requirement.  As  we  noted  in  the  Final 
Rule,  we  have  found  that  in  the  electric 
industry,  it  is  difficult  to  monitor 
compliance  with  codes  of  conduct. 
Moreover,  it  is  a  very  intrusive  form  of 
regulation  and  ultimately  requires  us  to 
be  "chasing  after  conduct."  As  we  noted 
in  the  Final  Rule,  this  is  not  the  light- 
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With  respect  to  jassive  ownership, 
NRECA,  TDU  Syst  sms,  and  Dairyland 
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disallowed  compli  stely  after  five  years, 
except  in  extraord  nary  circumstances. 
NRECA.  for  exam|  ile,  recognizes  the 
desirability  of  a  tri  msition  period  to 
phase  out  passive  ownership,  but  asserts 
that  the  maintenaj  ice  of  a  passive 
ownership  threats  ns  RTO  independence 
and  imposes  heav  i  regulatory  burdens 
on  the  Commissio  i  to  police.  TDU 
Systems  argue  alsi  i  that  passive 
ownership  should  be  subject  to  the  same 
benchmark  indivi  iual  and  class  limits 
that  apply  to  activ  e  ownership. 

New  Orleans  all  o  challenges  the 
allowance  of  pass  ve  owmership  by 
market  participan  s.  New  Orleans  argues 
that  the  sale/lease  Dack  cases  and  the 
Securities  and  Ex(  ihange  Commission 
Rule  cited  in  Ord(  r  No.  2000  in  support 
of  allowing  passiv  e  ownership  are  in 
fact  much  narrow  jr  than  what  the 
Commission  is  al!  owing,  in  that  the 
passive  owners  th  ere  were  not  primarily 
in  the  business  of  selling  electric  power. 
By  permitting  pas  sive  ownership  by 
market  participants.  New  Orleans 
asserts,  the  Comn  ission  has  not 
provided  the  safe  ruards  that  exist  in 
other  passive  owi  ership  situations.  New 
Orleans  claims  th  it  the  Commission 
erred  by  not  limit  ing  passive  the  same 
way  it  limited  act  ive  ownership. 
Finally,  New  Orh  ans  asks  that  the 
Commission  clari  fy  that  where  there  is 
clear  evidence  th  it  an  RTO  proposal 
would  not  be  per  :eived  as  independent 
by  a  majority  of  p  otentially  affected 
entities,  the  prop  )sal  will  be  rejected. 

Duke  argues  tn  it  if  passive  ownership 
restrictions  are  retained,  the  definition 
of  passive  owner  hip  should  not  be  so 


narrow  as  to  leave  the  board  and 
management  of  the  passive  owner 
without  the  capability  to  ensure  that  the 
transmission  assets  will  be  operated 
responsibly  and  in  accordance  with 
legitimate  business  objectives.  Duke 
states  that  if  it  places  its  transmission 
into  an  affiliated  transco.  Duke's 
management  should  be  able  to 
participate  in  decisions  that 
significantly  affect  the  value  of  the 
transmission  business,  such  as  mergers, 
asset  divestitures  and  acquisitions,  and 
the  choice  of  individuals  to  manage  the 
transmission  business. 

EEI  asks  that  the  Commission  clarify 
what  types  of  passive  ownership  would 
be  acceptable.  Specifically,  EEI  requests 
that  the  Commission  clarify  that:  (1)  a 
fiduciary  duty  to  maximize  the  value  of 
the  RTO's  transmission  assets  will  not 
defeat  independence;  and  (2)  passive 
owners  may  reserve  certain  rights  to 
protect  themselves  against  abuse  by  the 
holders  of  voting  rights.  EEI  argues  that 
a  fiduciary  duty  to  maximize 
transmission  service  revenues  is  similar 
to  what  the  Commission  has  approved 
in  the  ISO  context,  and  that  there  is  no 
duty  owed  under  corporate  law  that 
would  require  an  RTO  to  maximize  a 
passive  owner's  outside  interests.  EEI 
states  that  a  duty  to  maximize  the  value 
of  transmission  assets  will  not  create  a 
bias  toward  transmission-only  solutions, 
because  of  the  RTO's  obligations  with 
respect  to  market  mechanisms  under  the 
plaiming  and  congestion  management 
functions.  EEI  argues  further  that 
passive  owners  should  be  able  to  reserve 
rights  to  participate  in  certain  limited 
but  major  decisions  that  affect  their 
ownership  status,  such  as  mergers  and 
bankruptcy  filings. 

Commission  Conclusion 

We  deny  rehearing  of  the  requests  to 
phase-out  or  limit  passive  ownership 
beyond  what  we  stated  in  the  Final 
Rule.  NRECA  is  correct  that  a  phase-out 
of  passive  ownership,  or  limits  on  the 
percentage  interests  of  passive 
ownership,  would  reduce  the  regulatory 
burdens  of  ensuring  that  the  passive 
ownership  arrangement  does  not 
threaten  the  RTO's  independence. 
However,  as  we  noted  in  the  Final  Rule, 
passive  ownership  arrangements  can 
help  resolve  some  significant 
impediments  to  the  transition  to  the 
type  of  RTO  that  would  both  own  and 
operate  the  transmission  assets. ^^ 
Permitting  flexibility  on  these 
arrangements  could  enhance 
significantly  our  goal  of  accelerated 
formation  of  RTOs.  Limits  on  passive 
ownership  interests  or  required  phase- 


outs  would  not  further  this  goal.  We  are 
not  convinced  that  the  careful  balance 
we  reached  on  this  issue  in  the  Final 
Rule  is  in  error. 

New  Orleans'  concern  that  we  should 
guard  against  passive  ownership 
arrangements  where  there  is  clear 
evidence  that  an  RTO  proposal  would 
not  be  perceived  as  independent  echoes 
the  concerns  we  expressed  in  the  Final 
Rule.3i  We  explained  in  the  Final  Rule 
that  this  requires  assurances  to  all 
market  participants  that  any  passive 
ownership  arrangement  is  truly  passive 
and  will  not  interfere  with  the 
independent  operation  and 
decisionmaking  of  the  RTO.  It  is  also 
one  of  the  reasons  we  said  that  it  was 
important  to  require  a  system  of 
independent  compliance  auditing  to 
ensure  that  passive  ownership 
arrangements  remain  passive  over  time 
and  to  provide  assurances  to  other 
market  participants  that  the  RTO  is  truly 
independent.  We  appreciate  New 
Orleans'  concerns  that  there  are 
differences  in  the  passive  ownership 
arrangements  that  may  be  submitted  as 
compared  to  those  we  may  have 
evaluated  before  in  the  context  of  sale/ 
leasebacks  or  those  permitted  under  the 
SEC  rule  we  referenced  in  the  Final 
Rule.  However,  we  referenced  these 
only  to  make  the  point  that  there  are 
different  ways  of  structuring  passive 
ownership  arrangements  and  it  may  be 
possible  to  structure  them  in  such  a  way 
to  demonstrate  that  they  are  truly 
financial  arrangements. 

Duke's  and  EEI's  concerns  about  the 
need  of  passive  owners  to  protect  the 
value  of  their  assets  and  investments  are 
valid.  However,  the  Commission  must 
balance  these  concerns  against  the  need 
for  an  independent  RTO.  We  expect  that 
proponents  of  passive  ownership 
arrangements  will  explore  methods  for 
protecting  the  value  of  their  assets  and 
investments  while  also  maintaining  the 
true  independence  of  RTO 
decisionmaking.  We  recognize  that  this 
may  require  some  creativity  and 
innovation  to  meld  the  regulatory  needs 
with  those  of  the  markets,  but  it  is 
necessary  if  we  are  to  ensure 
independent  RTOs  and  accommodate 
passive  ownership  arrangements.^^ 

In  response  to  EEI's  concerns,  we  do 
not  expect  that  a  fiduciary  responsibility 
of  the  RTO  to  its  passive  owners  to 
maximize  the  value  of  the  RTO's 


30FERC  Stats.  &  Regs.  \  31,089  at  31,064. 
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transmission  assets  would,  by  itself,  be 
problematic  with  respect  to  the  RTO's 
independence. 

Rehearing  Requests 

On  the  issue  of  active  ownership, 
Conectiv,  CTA,  EEI,  Southern  Company, 
and  Alliance  all  argue  that  the 
Commission  was  wrong  to  sunset  all 
active  ownership  after  five  years.  EEI, 
representative  of  the  others  challenging 
the  simset  requirement,  states  that  it  is 
aware  of  no  other  context  where  a 
complete  ban  on  active  ownership  has 
been  imposed  to  prevent  control;  that 
the  simset  requirement  conflicts  with 
the  Commission's  finding  that  five 
percent  active  or  lower  does  not  raise 
control  concerns;  that  five  years  is  an 
arbitrary  and  capricious  transition 
period;  that  limits  on  active  ownership 
would  reduce  the  numbers  of  bidders 
for  a  transco's  stock  and  would  limit 
investment  opportunities  for  market 
participants;  that  a  complete  ban  on 
active  would  be  difficult  to  monitor 
since  there  is  no  existing  requirement  to 
disclose  ownership  less  than  five 
percent;  and  that  the  Commission  does 
not  have  the  legal  authority  to  order 
divestiture  of  ownership  by  electric 
utilities.  CTA  adds  that  a  five-percent 
active  ownership  should  be  indefinite, 
because  other  holders  of  active  interests 
would  prevent  a  five-percent  minority 
holder  ft-om  acting  in  its  own  interests. 
CTA  states  further  that  the  five-year 
transition  is  too  short  and  should  be 
extended  so  as  to  avoid  a  "fire  sale"  in 
the  event  of  an  economic  slowdown. 

TDU  Systems  argue  that  the  five- 
percent  safe  harbor  for  individual  active 
ownership  should  be  an  absolute 
ceiling,  and  that  the  Commission  should 
refuse  to  permit  a  market  participant  to 
propose  a  higher  level.  TDU  Systems 
and  NRECA  both  contend  that 
intervenors  should  be  allowed  to 
challenge  whether  even  a  five-percent 
active  ownership  is  too  high.  CTA 
asserts  that  passive  ownership  interests 
held  by  market  participants  should  not 
be  a  factor  in  whether  a  market 
participant  would  be  allowed  to  hold 
more  than  five-percent  active 
ownership.  It  states  that  if  the 
Commission  is  vigilant  to  assure  that 
passive  ownership  cannot  exercise 
control,  there  is  no  reason  why  passive 
ownership  should  be  a  factor  in 
determining  appropriate  active 
ownership. 

With  respect  to  the  15  percent 
benchmark  established  in  Order  No. 
2000  for  a  class  of  market  participants, 
Conectiv,  CTA,  Alliance,  and  EEI  argue 
that  there  should  be  no  such 
benchmark.  They  assert  that  it  is 
unlikely  that  class  members  would 


collude  with  their  competitors,  that 
there  are  existing  laws  to  prohibit 
collusion,  and  that  keeping  track  of  the 
classes  would  be  administratively 
difficult.  EEI  states  further  that  such 
aggregation  of  interests  is  not  a  factor  in 
any  other  regulatory  context.  Contrary  to 
these  parties'  arguments,  TDU  Systems 
argues  that  a  15  percent  benchmark  for 
classes  of  active  owners  is  too  high,  and 
that  class  ownership  should  be  limited 
to  10  percent. 

Commission  Conclusion 

We  deny  rehearing  on  the  active 
ownership  issues  and  reaffirm  our 
decision  that  active  ownership  by 
market  participants  will  have  to  cease 
after  five  years  (with  an  extension 
possible  in  certain  circumstances),  and 
that  during  the  time  active  ownership  is 
permitted,  up  to  five  percent  ownership 
by  a  single  market  participant  will  be 
deemed  a  safe  harbor  and  15  percent 
owrnership  by  a  class  of  market 
participants  will  be  a  benchmark.  We 
carefully  considered  all  of  the  extensive 
arguments  made  in  the  comments  on  tlie 
NOPR  on  the  active  ownership  issue, 
and  reached  a  solution  in  the  Final  Rule 
that  we  continue  to  believe 
appropriately  balances  the  interests  of 
all  parties  and  our  policy  objective. 

Many  commenters  argue  that  our 
willingness  to  allow  active  ownership 
for  five  years  undermines  our  policy 
against  active  ownership  after  a  five- 
year  period.  We  disagree.  Our  decision 
reflects  our  belief  that  over  the  long 
term  independence  may  be  adequately 
assured  only  if  there  are  no  active 
ownership  interests,  but  that  a  transition 
period  during  which  active  ovoiership 
in  limited  amounts  may  be  proposed, 
together  with  auditing  requirements,  is 
a  reasonable  interim  measure  to  assist 
RTO  formation.  With  respect  to  the  15 
percent  benchmark  for  classes  of  active 
ownership,  we  explained  fully  in  the 
Final  Rule  what  are  concerns  are,^^  and 
we  are  not  persuaded  that  our  concerns 
are  invalid.  Moreover,  we  have 
permitted  sufficient  flexibility  for 
parties  to  argue  on  a  case-by-case  basis 
that  the  15  percent  class  benchmark  is 
too  high  or  too  low. 

Rehearing  Requests 

With  respect  to  the  independence 
audits  required  by  Order  No.  2000, 
Dynegy  argues  that  the  audits  should 
commence  immediately  at  RTO  start-up, 
not  be  delayed  for  two  years,  and  should 
be  ongoing.  Dynegy  states  that  it  has 
concerns  about  whether  an  audit 
performed  two  years  after  start-up  is 
sufficient  to  guard  against  ownership 
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abuses.  Dynegy  asks  additionally  that 
the  Commission  either  place  the  audit 
and  ownership  requirements  in  the 
regulation  or  provide  clarification  as  to 
why  they  do  not  appear  in  the 
regulations.  TAPS  expressly  endorses 
the  audit  requirements  as  essential. 

Commission  Conclusion 

No  party  has  objected  to  having 
independent  audit  requirements  for 
passive  interests,  active  interests,  and 
ISO  governance,  and  we  continue  to 
believe  they  are  essential.  In  response  to 
Dynegy,  it  is  of  course  a  judgment  as  to 
how  often  to  have  them  and  how  soon 
to  start  them.  We  note  that  the  Final 
Rule  provides  for  the  first  audit  two 
years  after  our  approval  of  the  RTO,  not 
after  RTO  start-up.  We  believe  we  have 
struck  an  appropriate  balance  among  the 
goals  of  having  a  sufficient  check  on 
independence,  allowing  time  for  some 
initial  operational  shake-out,  and  not 
imposing  overly  burdensome 
procedures.  We  agree  with  Dynegy  that 
it  would  be  useful  to  state  the  auditing 
requirements  in  the  text  of  the 
regulations,  and  we  have  therefore 
added  a  new  sub-paragraph  (iv)  to 
section  35.34(j)(l)  for  this  purpose.  The 
new  regulatory  text  we  added  reads  as 
follows: 

(iv)(A)  The  Regional  Transmission 
Organization  must  provide: 

[1]  With  respect  to  any  Regional 
Transmission  Organization  in  which  market 
participants  have  an  ownership  interest,  a 
compHance  audit  of  the  independence  of  the 
Regional  Transmission  Organization '«; 
decision  making  process  under  paragraph 
(j)(l)(ii)  of  this  section,  to  be  performed  two 
years  after  approval  of  the  Regional 
Transmission  Organization,  and  ever>-  three 
years  thereafter,  unless  otherwise  provided 
by  the  Commission. 

[2]  With  respect  to  any  Regional 
Transmission  Organization  in  which  market 
participants  have  a  role  in  the  Regional 
Transmission  Organization's  decision  making 
process  but  do  not  have  an  ownership 
interest,  a  compliance  audit  of  the 
independence  of  the  Regional  Transmission 
Organization's  decision  making  process 
under  paragraph  (j)(l)(ii)  of  this  section,  to  be 
performed  two  years  after  its  approval  as  a 
Regional  Transmission  Organization. 

(B)  The  compliance  audits  under  paragraph 
(i)(l)(iv)(A)  of  this  section  must  be  performed 
by  auditors  who  are  not  affiliated  with  the 
Regional  Transmission  Organization  or 
transmission  facility  owners  that  are 
members  of  the  Regional  Transmission 
Organization. 

We  also  note  that  we  stated  in  Order 
No.  2000  that  applicants  have  a 
continuing  obligation  to  inform  the 
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independent  authoiity  of  the  RTO  and 
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to  similar  arguments  that  EEI  made 
about  this  unlawfully  depriving  public 
utilities  of  section  205  rights  and 
increasing  the  risks  for  transmission 
owners,  Alliance  argues  that  it  is  a  false 
premise  that  the  RTO  needs  exclusive 
authority  over  rates.  It  states  that 
Commission  oversight  of  rates  will 
provide  a  complete  check  on  the  ability 
of  transmission  owners  to  implement 
rate  changes  that  would  place  them  at 
a  competitive  advantage  vis-a-vis  other 
market  participants. 

Conectiv  argues  that  the  division  of 
filing  rights  is  inconsistent  with  the  law 
(and  could  result  in  an  unconstitutional 
taking  of  property),  that  the  Commission 
has  provided  insufficient  factual  basis 
in  the  record  to  support  its  assertion 
that  RTOs  must  have  the  authority  to 
file  rate  changes  in  order  to  ensure 
independence  from  market  participants, 
and  that  it  does  not  provide  soimd 
economic  and  transmission  policy. 
Conectiv  states  that  a  disinterested  RTO 
might  not  make  decisions  based  on  the 
revenue  recovery  needs  of  the 
transmission  owner,  and  that  non-profit 
RTOs  do  not  have  incentives  to  file 
innovative  rate  design  proposals  to 
protect  and  encourage  transmission 
investment.  ISO  Participants  also  assert 
that  the  division  of  authority  is 
inconsistent  with  the  Commission's 
endorsement  of  innovative  rates. 

Midwest  ISO  Participants  ask  the 
Commission  to  clarify  that  it  need  not 
modify  its  Commission-approved  ISO 
dociunents  on  the  issue  of  section  205 
filing  rights  in  order  to  qualify  as  an 
RTO.  They  state  that  the  Midwest  ISO 
Agreement  carefully  delineated  the 
rights  of  the  ISO  and  transmission 
owners,  with  the  owners  controlling  the 
pricing  structure  and  revenue 
distribution  methodology.  They  assert 
that  this  was  a  critical  element  of  the 
ISO  Agreement,  and  the  Commission 
explicitly  stated  in  its  order  that  it 
would  honor  the  transmission  owner's 
rights  during  the  six-year  transition 
period  after  start-up.  Midwest  ISO 
Participants  contend  that  Order  No. 
2000's  requirement  that  the  RTO  make 
section  205  filings  to  recover  costs  ft-om 
transmission  customers  is  at  odds  with 
the  Midwest  ISO  owners'  rights  to 
control  filings  to  change  the  ISO's  rates. 
They  claim  further  that  Order  No. 
2000's  division  of  authority  makes  no 
sense  in  the  context  of  the  Midwest 
ISO's  tariff,  which  contains  a  rate 
formula.  They  request  that  the 
Commission  make  clear  that  the  owners 
can  continue  to  control  the  rate  formula. 

PECO  asks  for  clarification  of  how  the 
proposed  division  of  filing  authority 
would  apply  to  situations  like  the  PJM 
tariff,  which  is  a  combined  ISO  and 


transmission  owner  tariff.  They  claim 
that  Order  No.  2000  would  effectively 
bar  the  PJM  transmission  owners  from 
making  changes  to  the  tariff  sheets  that 
contain  their  individual  revenue 
requirements.  They  ask  the  Commission 
to  clarify  that  in  such  a  case  the 
transmission  owners  can  still  make 
section  205  filings  to  propose  a  change 
to  the  tariff  pages  that  cover  their 
revenue  requirements.  PECO  also  asks 
the  Commission  to  clarify  that  any 
section  205  filing  by  an  ISO  type  of  RTO 
would  be  subject  to  the  established  ISO 
governance  process. 

SRP  asks  me  Commission  to  clarify 
that  its  discussion  of  section  205  filing 
rights  was  not  intended  to  broaden  the 
applicability  of  section  205  to  non- 
jurisdictional  public  power  entities,  and 
to  clarify  the  ability  of  such  non- 
jurisdictional  entities  to  set  the  level  of 
their  revenue  requirements.  SRP  wants 
the  Commission  to  clarify  that  it  intends 
to  allow  flexibility  for  non-jurisdictional 
entities  to  be  able  to  set  their  revenue 
requirements  through  means  other  than 
making  section  205  filings,  which 
would  mean  in  SRP's  case,  that  its 
independent  board  could  continue  to  set 
its  revenue  requirement. 

Commission  Conclusion 

The  Commission  will  deny  rehearing 
of  its  decision  that  an  RTO,  in  order  to 
ensure  its  independence,  must  have  the 
independent  and  exclusive  right  to 
make  section  205  filings  with  respect  to 
the  transmission  services  the  RTO 
provides  to  third  parties.  As  discussed 
below,  we  reject  arguments  that  this 
decision  is  inconsistent  with  law  and 
precedent.  However,  in  light  of  the 
concerns  and  misunderstandings  raised, 
we  also  will  further  clarify  ovu 
requirement. 

As  noted  in  Order  No.  2000,  and  as 
evidenced  by  the  comments  of  the 
parties  seeking  rehearing,  imique  issues 
arise  with  respect  to  tariff  filing  rights 
in  the  situation  where  the  RTO  operates 
and  provides  transmission  service  over 
transmission  facilities  owned  by  another 
entity,  e.g.,  in  the  context  of  an  ISO. 
There  are  two  legitimate  concerns  here 
that  need  to  be  balanced.  One  is  the 
concern  that  for  the  RTO  to  provide 
transmission  service  independent  from 
market  participants,  it  must  have 
independent  control  over  its  tariff,  and 
not  have  a  tariff  that  is  subject  to  the 
control  of  particular  participants  in  the 
RTO.  The  other  concern  is  that  of 
transmission  owners  who  will  turn  the 
operation  of  their  transmission  facilities 
over  to  the  RTO  and  need  some 
assurance  that  they  will  continue  to 
receive  a  fair  return  on  their 
transmission  investments.  We 
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reconciled  those  concerns  in  the  Final 
Rule  by  stating  that  in  the  ISO  type  of 
situation,  the  RTO  had  to  have  the 
independent  and  exclusive  right  to 
make  section  205  filings  that  apply  to 
the  rates,  terras,  and  conditions  of 
transmission  services  over  the  facilities 
operated  by  the  RTO,  but  that 
transmission  ovkrners  have  the  right  to 
make  section  205  filings  to  determine 
the  appropriate  payments  for  the  RTO's 
use  of  their  facilities. 

As  an  initial  matter,  some  parties 
question  virhether,  to  ensure 
independence,  it  is  necessary  for  the 
RTO  to  have  exclusive  and  independent 
authority  with  respect  to  filing  changes 
to  its  tariff.  We  find  the  need  to  be  clear. 
The  tariff  establishes  the  rates,  terms, 
and  conditions  under  which  the  RTO 
will  provide  transmission  service  to 
transmission  customers.  If  the  RTO  does 
not  have  the  independent  right  to  seek 
appropriate  changes  to  its  tariff,  it  is 
difficuh  to  see  how  that  RTO  could  be 
viewed  as  providing  a  transmission 
service  that  is  independent  from  market 
participants. 

All  of  the  objections  to  the  division  of 
authority  we  adopted  in  the  Final  Rule 
are  based  on  the  false  premise  that  we 
are  restricting  the  rights  of  transmission 
owners  to  protect  their  transmission 
investments  and  therefore  jeopardizing 
their  asserted  right  to  recover  their 
legitimate  costs.  This  is  not  the  case. 
Under  our  formulation,  transmission 
owners  may  make  section  205  filings  at 
any  time  to  establish  their  revenue 
requirements  and  the  just  and 
reasonable  payments  they  may  charge 
the  RTO  for  use  of  their  facilities.  This 
gives  them  the  full  opportunity  to 
recover  their  cost  of  service. 

Those  requesting  rehearing,  however, 
insist  that  transmission  owners  will  be 
at  risk  for  not  recovering  their  allowed 
payments  from  the  RTO.  because  the 
RTO  either  will  not  have  an  appropriate 
rate  design  or  will  not  have  the 
incentive  to  collect  revenues  from 
transmission  customers  sufficient  to 
cover  the  pajTnents  to  transmission 
ownersr  These  arguments  have  no  merit. 
There  is  nothing  in  the  Final  Rule  that 
precludes  transmission  owners  from 
seeking  to  assure  recovery  of  their 
allowed  payments  from  the  RTO 
through  appropriate  mechanisms  in  the 
agreement  establishing  the  RTO.  For 
example,  they  may  provide  for  a 
contractually  enforceable  obligation  for 
the  RTO  to  pay  the  owners  their  full 
revenue  requirement  as  determined  by 
the  Commission,  and  they  may  even 
provide  for  some  sort  of  true-up 
mechanism  if  an  RTO  fails  to  recover 
the  costs  it  owes  to  the  owners  in  a 
particular  period. 


In  addition,  nothing  in  the  Final  Rule 
precludes  the  transmission  owners  from 
participating  in  the  RTO's  designing  of 
rates  to  transmission  customers,  as  long 
as  they  are  not  given  veto  authority 
over,  or  othenvise  control,  what  the 
RTO  ultimately  seeks  to  file  under 
section  205.  The  Commission  did  not 
intend  to  preclude  transmission  owners 
from  being  involved  in  rate  design 
proposals  prior  to  the  RTO  filing  them. 
If,  in  designing  rules  to  establish  a  new 
RTO  (or  to  justify  rules  of  an  existing 
ISO  for  which  an  RTO  determination  is 
sought),  parties  can  establish  an 
approach  or  process  for  involving  the 
transmission  owners  in  advance  in  the 
determination  of  the  rate  design 
proposals  that  the  RTO  will  file,  and  can 
demonstrate  that  the  approach  or 
process  does  not  compromise  the 
independence  of  the  RTO.  the 
Commission  will  be  open  to  such 
proposals. -^^ 

In  addition,  when  the  RTO  proposes 
a  rate  design  to  recover  the  costs  the 
RTO  owes  to  the  transmission  owners  as 
well  as  other  costs  that  the  RTO  may 
incur,  the  Commission  will  exercise  its 
responsibilities  to  approve  a  rate  that  is 
designed  to  recover  all  RTO  costs, 
including  the  cost  of  payments  that  the 
RTO  must  make  to  the  transmission 
owrners.  Transmission  owners  will  be 
able  to  participate  in  that  proceeding 
and  to  make  whatever  arguments  they 
wish  regarding  appropriate  rate  design 
and  the  effect  on  their  recovery  of  costs. 

Most  of  the  parties  asserting  legal 
challenges  on  this  issue,  including  EEI, 
spend  considerable  effort  reciting  the 
basic  rate  changing  mechanisms  of 
section  205  of  the  FPA,  and  claim  an 
inalienable  right  of  a  transmission 
owner  to  make  rate  changes  even  in  the 
situation  in  which  they  no  longer 
control  the  transmission  facilities  and 
are  no  longer  the  parties  providing 
service  over  the  facilities.  They  claim 
they  are  owed  a  "guarantee"  of 
recovering  the  costs  of  the  facilities 
which  have  been  turned  over  to  the 
RTO. 

We  reject  the  legal  arguments  made  by 
those  on  rehearing.  The  Commission's 
holding  in  Order  No.  2000  did  nothing 
contrary  to  the  fundamental  tenets  of 
section  205  of  the  FPA  and  nothing 
inc6nsistent  with  the  rights  of  utilities 
to  have  the  opportunity  (as  opposed  to 
a  "guarantee")  to  recover  costs 
associated  with  facilities  used  to 
provide  jurisdictional  service.  What  the 
rehearing  petitioners  ignore,  and  what 


the  Commission  pointed  out  in  Order 
No.  2000,  is  that  in  the  context  of  an 
ISO,  both  the  transmission  owners  and 
the  RTO  are  public  utilities  under  the 
FPA  with  respect  to  the  same  facilities. 
Further,  it  is  the  RTO,  and  not  the 
transmission  owners,  that  in  this 
context  is  the  provider  (seller)  of 
jurisdictional  service.  Because  the  RTO 
is  providing  the  jurisdictional  service,  it 
is  clearly  within  the  parameters  of 
section  205  for  the  RTO  to  have  on  file 
a  rate  schedule  for  the  services  it 
provides,  and  that  it  have  the  exclusive 
authority  to  propose  changes  to  that  rate 
schedule.  ^^ 

Given  that  it  deprives  no  public 
utility  of  the  opportunity  to  recover  its 
costs  and  earn  a  fair  return  on  its 
investments,  the  section  205  filing 
procedure  adopted  in  Order  No.  2000  is 
well  within  the  Commission's  authority. 
The  Supreme  Court  has  stated  that  the 
Commission  "must  be  free,  within  the 
limitations  imposed  by  pertinent 
constitutional  and  statutory  commands, 
to  devise  methods  of  regulation  capable 
of  equitably  reconciling  diverse  and 
conflicting  interests."  *«  That  is  what  we 
have  done  here. 

Several  existing  ISOs  seek  in  their 
rehearings  to  have  the  Commission 
make  specific  findings  with  respect  to 
their  current  division  of  section  205 
filing  rights.  We  do  not  believe  it  is 
appropriate  to  make  such  findings  in 
this  generic  proceeding  and  instead  will 
do  so  when  those  entities  make  their 
filings  under  this  rule.  We  note  that  we 
stated  in  the  Final  Rule  that  we  would 
entertain  other  approaches  to  the 
division  of  filing  authority  "as  long  as 
they  ensure  the  independent  authority 
of  the  RTO  to  seek  changes  in  rates, 
terms  or  condition^'  of  transmission 
service  and  the  ability  of  transmission 
owners  to  protect  the  level  of  the 
revenue  needed  to  recover  the  costs  of 
their  transmission  facilities."  •*" 

In  response  to  SRP's  request  for 
clarification  of  the  applicability  of  our 
finding  to  non-public  utilities,  we 
clarify  that  our  discussion  of  filing 
rights  pertained  to  public  utilities  imder 
section  205  of  the  FPA  and  that  it  was 
not  intended  to  broaden  the 
applicability  of  section  205  to  non- 
public utilities. 


''  In  this  situation,  parties  may  also  consider 
providing  for  mutually  agreeable  rules  regarding  the 
timing  of  the  revenue  requirement  and  rate  design 
Tilings. 


^"This  IS  analogous  to  the  situation  in  which 
there  is  a  sale  and  leaseback  of  public  utility 
properly  for  financing  purposes.  In  such  a  case,  it 
is  the  lessee  operator,  not  the  owner,  that  files 
tariffs. 

^"Permian  Basin  Area  Rale  Cases.  390  U.S.  747. 
767  (1967).  The  Supreme  Court  in  this  case  also 
rejected  the  notion  that  there  is  an  unrestricted  right 
to  file  rate  changes  under  section  4(d)  of  the  Natural 
Gas  Act.  which  is  parallel  to  section  205(d)  of  the 
FPA.  Id.  at  779-80. 

'"'  FERC  Stats.  &  Regs.  1  31.089  at  31.076. 
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must  have  exclusive  authority  for 
receiving,  confirming,  and 
implementing  interchange  schedules; 
must  have  the  right  to  order  redispatch 
of  generation  for  reliability  purposes; 
must  have  authority  to  approve 
transmission  medntenance  schedules; 
and  must  report  to  us  if  any  reliability 
standards  it  operates  under  hinder  it 
from  providing  reliable,  non- 
discriminatory and  efficiently  priced 
transmission  service.  We  did  not  require 
that  the  RTO  have  authority  over 
generation  maintenance  schedules  or 
that  the  RTO  be  required  to  establish 
transmission  facility  ratings.  We  also 
stated  that  on  the  issue  of  the  extent  of 
RTO  liability  relating  to  its  reliability 
activities,  we  would  address  that  on  a 
case-by-case  basis. ''^ 

Rehearing  Requests 

Dynegy  and  TAPS  are  concerned  with 
the  information  received  by  control  area 
operators  who  are  market  participants 
when  they  are  directed  to  implement 
interchange  schedules  by  the  RTO. 
Dynegy  agrees  with  the  protections 
provided  in  the  rule  for  separation  of 
reliability  personnel  and  wholesale 
merchant  personnel,  but  asks  the 
Commission  to  clarify  that  it  will 
actively  monitor  compliance  and 
enforce  appropriate  penalties  for 
violations.  TAPS  objects  to  limiting  the 
shield  from  sensitive  interchange 
information  to  the  control  operator's 
wholesale  merchant  personnel.  It  states 
that  this  would  allow  for  a  market 
participant  control  area  operator  to 
share  with  its  retail  merchant  function 
to  take  improper  advantage  of  the 
commercially  sensitive  information.  It 
asks  that  the  Commission  make  clear 
that  such  information  must  be  kept  from 
all  personnel  involved  with  making 
purchases  on  the  wholesale  market, 
whether  on  behalf  of  wholesale  or 
bundled  retail  customers. 

Dynegy  asks  that  the  Commission 
clarify  that  to  the  extent  a  generator  is 
redispatched  by  an  RTO,  it  will  be  fully 
compensated  for  the  redispatch  order, 
which  may  include  lost  opportunity 
costs.  Metropolitan  asks  that  the 
Commission  clarify  that  if  an  RTO 
reschedules  or  cancels  planned 
transmission  maintenance,  the 
compensation  will  be  limited  to  direct 
costs,  and  will  not  include  indirect  costs 
such  as  opportunity  costs,  because  they 
are  too  speculative. 

TAPS  argues  that  certain  functions 
that  Order  No.  2000  does  not  require  the 
RTO  to  have  for  reliability  purposes  in 
fact  should  be  required.  TAPS  contends 
that  the  RTO  should  be  required  to  have 


■•2  FERC  Stats.  &  Regs.  1 31.089  at  31.103-^5. 


a  greater  voice  in  transmission  facility 
ratings  in  order  to  have  control  over 
ATC  and  TTC  calculations.  TAPS  also 
contends  that  the  RTO  should  have,  at 
least  for  reliability  reasons,  control  over 
generation  maintenance  schedules. 

Duke  calls  the  Commission's  decision 
to  decide  liability  responsibility  on  a 
case-by-case  basis  arbitrary  and 
capricious.  It  states  that  transmission 
owners  cannot  be  expected  to  transfer 
control  of  their  facilities  to  what  could 
be  a  non-profit  RTO  with  limited  assets 
without  resolving  the  issue  of  the  RTO's 
liability  for  its  errors.  Duke  asks  that  the 
Commission  clarify  that  it  will  not 
permit  RTO  operations  to  begin  without 
a  final  resolution  of  liability  issues,  and 
that  the  RTO  would  not  be  given 
unilateral  authority  to  alter  the  liability 
provisions  of  its  tariff. 

Commission  Conclusion 

We  agree  with  Dynegy  that  it  may  be 
necessary  to  monitor  and  enforce 
compliance  with  the  requirement  for 
separation  of  reliability  and  merchant 
personnel.  We  expect  that  any  RTO 
proposal  would  address  this  issue  and 
propose  appropriate  and  specific 
procedures  concerning  monitoring  and 
enforcing  compliance  with  all  RTO 
rules,  including  these. 

We  share  TAPS  concerns  that,  when 
the  retail  merchant  function  is 
purchasing  wholesale  power,  it  is 
participating  in  the  wholesale  market 
and  should  not  be  privy  to 
commercially  sensitive  information  that 
would  give  it  a  competitive  advantage 
over  other  purchasers  of  wholesale 
power.  We  expect  that  any  RTO 
proposal  will  reflect  these  concerns  to 
the  extent  it  involves  a  control  area 
operator  affiliated  with  a  market 
participant  who  could  obtain  access  to 
commercially  sensitive  information. 

We  agree  with  Dynegy  that  generators 
that  are  redispatched  by  an  RTO  should 
be  fully  compensated  and  that  the 
compensation  would  consider,  among 
other  things,  lost  opportunity  costs.  We 
also  agree  with  Metropolitan  that,  when 
the  RTO  reschedules  or  cancels  planned 
transmission  maintenance, 
compensation  to  the  transmission 
owners  would  be  limited  to  the  actual, 
verifiable  out-of-pocket  transmission- 
related  costs  incurred  (e.g.,  additional 
labor  costs  caused  by  the  rescheduling). 

In  the  Final  Rule,  we  explained  why 
we  believe  it  is  appropriate  not  to 
require,  as  an  initial  matter,  that  the 
RTO  have  authority  over  equipment 
ratings  and  generation  maintenance 
schedules.  While  we  expect  that  some 
RTO  proposals  may  initially  exceed  our 
requirements  or  may  evolve  over  time  to 
place  greater  responsibility  with  the 
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RTO,  we  will  not  impose  the  additional 
requirements  proposed  by  TAPS. 

We  continue  to  believe  that  liability 
issues  should  be  addressed  on  a  case-by- 
case  basis.  We  agree  with  Duke  that  it 
is  important  that  issues  concerning 
liability  and  how  liability  provisions 
can  or  cannot  be  changed  over  time 
should  be  addressed  during  the 
collaboration  process  and  resolved 
before  the  RTO  begins  operation.  In  this 
regard,  a  public  utility  can  seek  a 
declaratory  order  or  make  an  RTO  filing 
and  have  the  liability  issues  resolved 
before  the  commencement  of  operations. 

C.  Minimum  Functions  of  an  RTO 

1.  Tariff  Administration  and  Design 

In  the  Final  Rule,  we  adopted  the 
requirement  that  the  RTO  must  be  the 
sole  provider  of  transmission  services 
and  the  sole  administrator  of  its  open 
access  tariff. '♦^  Included  in  this  function 
is  the  requirement  that  the  RTO  have 
the  sole  authority  for  the  evaluation  and 
approval  of  all  requests  for  transmission 
service  including  requests  for  new 
interconnections. 

Rehearing  Requests 

Duke  and  EEI  request  clarification 
that  the  requirement  that  the  RTO  be  the 
sole  provider  of  all  transmission  service 
is  not  intended  to  require  unbundling  of 
non-jinisdictional  transmission  service. 
Duke  argues  that  given  the 
Commission's  lack  of  jurisdiction  over 
bimdled  retail  transmission,  the 
Commission  has  no  power  to  indirecUy 
require  the  unbundling  of  retail  energy 
sales  through  a  rulemaking.  Duke 
proposes  the  following  change  to 
section  35.34{k)(l)(i):  "The  Regional 
Transmission  Organization  must  have 
the  sole  authority  to  receive,  evaluate, 
and  approve  or  deny  all  requests  for 
wholesale  transmission  service." 

Dynegy  also  seeks  clarification  from 
the  Commission  as  to  the  requirement 
that  the  RTO  be  the  provider  of 
transmission  service.  Dynegy  requests 
guidance  as  to  the  level  of  flexibility 
contemplated  by  the  Conunission  for 
this  requirement  in  situations  where  an 
umbrella  RTO-transco  structure  is 
adopted.  Dynegy  envisions  a  paradigm 
where  an  interconnection-wide  entity 
determines  and/or  arbitrates  questions 
of  system  capacity  and  acts  a  scheduler, 
but  the  RTO  actually  owns  and 
maintains  the  facilities  and  performs  the 
dispatch.  Under  this  scenario,  Dynegy 
points  out  that  depending  on  the 
perspective,  either  entity  can  be  the 
provider  of  transmission  service.  In 
addition,  SoCal  Edison  requests 


<3  See  FERC  Stats.  &  Regs.  1  31,089  at  31.108. 


clarification  that  a  two-tariff  model  [e.g., 
RTO/ISO  tariff  and  transmission  owner 
tariff),  whereby  transmission  owners 
continue  to  seU  transmission  service 
that  is  provided  by  an  RTO.  is  an 
acceptable  option  for  RTOs. 

In  addition,  a  number  of  entities 
requested  rehearing  or  clarification  on 
an  RTO's  authority  over 
interconnections  to  the  grid.  For 
example.  Metropolitan  euid  SoCal 
Edison  request  diat  the  Commission 
modify  Order  No.  2000  to  clarify  that  an 
RTO  has  no  interconnection  authority 
over  transmission  facilities  it  does  not 
own  or  have  operational  control  of. 
Metropolitan  is  concerned  that  some 
systems  within  an  RTO  region  that  are 
not  under  the  operational  control  of  the 
RTO  are  already  subject  to  arrangements 
with  adjoining  control  areas  and 
transmission  owners.  In  addition. 
Metropolitan  notes  that  public  power 
systems  may  not  be  able  to  resolve  legal 
or  tax  concerns  in  order  to  permit  their 
facilities  to  be  controlled  by  an  RTO. 

SoCal  Edison  also  argues  that  the 
Commission  erred  to  the  extent  it 
provided  RTOs  sole  authority  to 
approve  requests  for  interconnections. 
SoCal  Edison  notes  that  FERC,  not 
RTOs,  has  the  authority  to  approve  and 
evaluate  interconnections,  pinsuant  to 
sections  202(a)  and  210  of  the  FPA. 
SoCal  Edison  asserts  that  transmission 
owners  must  remain  an  integral  part  of 
the  interconnection  process.  According 
to  SoCal  Edison,  the  text  of  the  Final 
Rule  should  be  amended  as  follows: 
"The  Regional  Transmission 
Organization  must  have  the  authority  to 
establish  interconnection  policies  and  to 
coordinate  the  interconnection  process 
for  new  interconnections." 

EPSA  asserts  that  the  Commission 
failed  to  expound  upon  the  role  of  RTOs 
vis-a-vis  other  transmission  owners  in 
facilitating  new  interconnections. 
According  to  EPSA,  in  order  to  ensure 
non-discriminatory  interconnection 
processes  for  all  generators,  the 
Conunission  should  establish  the  RTO 
as  the  lead  agency  for  new 
interconnections,  with  individual 
transmission  owners'  roles  limited  to 
performing  studies  on  behalf  of  the 
RTO.  EPSA  contends  diat  the  RTO  must 
be  capable,  within  a  reasonable  time 
frame,  of  performing  the  necessary 
transmission  studies  and  analyses  that 
are  required  with  respect  to  requests  for 
new  interconnections.  EPSA  also  argues 
that  new  generators  should  not  be 
required  to  commit  to  a  particular  level 
or  type  of  transmission  service  in  order 
to  obtain  interconnection  service.  In 
addition,  EPSA  proposes  the 
development  of  a  standardized 
interconnection  agreement  that  would 


hasten  the  development  of  new 
generation  and  streamline  the 
interconnection  process.  EPSA  argues 
that  this  application  process  for 
evaluating  interconnection  requests  and 
for  processing  the  requests  must  be 
applied  in  a  consistent  and  non- 
discriminatory manner. 

Dynegy  supports  the  positions  set 
forth  by  EPSA  in  its  request  for 
rehearing  on  this  issue.  Dyneg>'  urges 
the  Conunission  to  require,  at  a 
minimum,  that  any  RTO  proposal 
clearly  address  the  nature  and  scope  of 
the  RTO's  responsibility  for  the 
interconnection  of  new  generators  to  the 
transmission  grid,  and  clarify  that  new 
generators  will  not  be  required  to 
negotiate  separately  with  both  the  RTO 
cuid  individual  transmission  owners. 

Finally,  EEI  requests  that  the 
Commission  clarify  that  any  RTO 
authority  over  new  interconnections 
does  not  interfere  with  the  right  to 
recovery  of  costs  of  new 
interconnections  under  section  205  of 
the  FPA. 

Conunission  Conclusion 

We  will  not  revise  section 
35.34(k){l){i)  as  proposed  by  Duke  to 
limit  it  to  wholesale  transmission 
service.  The  proposed  revision  would 
disable  the  RTO  from  performing  those 
retail  transmission  services  that  are 
already  included  in  our  pro  forma  tariff, 
i.e.,  unbundled  retail  transmission  that 
may  occur,  voluntarily  or  as  the  result 
of  state  action,  on  the  system  of  the 
historical  bundled  retail  supplier,  or 
unbimdled  retail  transmission  service 
provided  by  other  transmission 
providers  that  constitute  more  remote 
segments  of  a  multi-system  transmission 
transaction. 

However,  we  clarify  that  the  Final 
Rule  is  not  intended  to  require  the   • 
unbundling  of  non-jurisdictional 
transmission  service  (i.e.,  the 
transmission  component  of  bundled 
retail  sales  of  energy).  That  is,  the 
requirement  does  not  interfere  in  any 
way  with  whether  retail  open  access 
and  retail  choice  are  provided,  or  with 
the  pricing  of  retail  bundled  power  sales 
which  is  a  decision  for  appropriate  state 
authorities.  However,  the  requirement  is 
intended  to  require  that  the  RTO  control 
all  transmission  facilities  in  the  region. 
This  is  consistent  with  what  the 
Commission  has  done  with  respect  to 
ISOs  in  the  past.  As  Duke  notes,  the 
Conunission  has  addressed  in  the 
context  of  existing  ISOs,  issues 
surrounding  the  fact  that  a  transmission 
owner's  assets  continue  to  be  used  to 
provide  bundled  retail  power  sales.  For 
example,  in  P/M,  the  Conunission  noted 
that,  when  transmission  owners  engaged 
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the  grid.  Second,  some  facilities  may  not 
be  under  the  control  of  the  RTO  even 
though  they  are  owned  by  an  entity  that 
has  placed  other  facilities  under  the 
control  of  the  RTO.  For  example,  in  the 
NEPOOL  region,  only  Pool 
Transmission  Facilities  (PTF)  were 
placed  under  the  control  of  ISO-NE. 
However,  ISO-NE  nonetheless  has 
authority  over  interconnections  to  non- 
PTF  transmission  facilities.  We  would 
expect  similar  arrangements  to  be  part 
of  any  RTO  proposal. 

We  disagree  with  SoCal  Edison's 
point  that  RTOs  can  exercise  no 
authority  over  interconnections  because 
that  authority  resides  only  with  the 
Commission  under  sections  202  and  210 
of  the  FPA.  An  interconnection 
obligation  is  an  element  of  transmission 
service  and  is  already  required  to  be 
provided  under  our  pro  forma  tariff  that 
will  be  administered  by  the  RTO.^e  As 
EPS  A  notes,  this  is  true,  whether  the 
interconnection  request  is  tendered 
concurrently  with  a  request  for 
transmission  service  or  in  advance  of  a 
request  for  a  specific  transmission 
service.''^  It  is  therefore  appropriate  for 
the  RTO  to  be  the  entity  that  reviews 
and  approves  interconnection  requests. 
However,  we  agree  with  SoCal  Edison 
that  transmission  owners  must  remain 
an  integral  part  of  the  interconnection 
process.  We  also  agree  with  Dynegy  that 
new  generators  should  not  have  to 
negotiate  separately  with  the  RTO  and 
individual  transmission  owners.  We 
expect  one-stop  shopping  under  any 
RTO.''^  Finally,  we  agree  with  EEI  that 
the  RTO's  authority  over  new 
intercormections  does  not  suggest  that 
entities  incurring  costs  to  provide  those 
intercormections  will  not  be 
compensated. 

2.  Congestion  Management 

In  the  Final  Rule,  the  Commission 
concluded  that  an  RTO  must  ensure  the 
development  and  operation  of  market 
mechanisms  to  manage  congestion.''^ 
The  market  mechanisms  must  provide 
transmission  customers  with  efficient 
price  signals  regarding  the 
consequences  of  transmission  use 
decisions.  We  asserted  that  these  pricing 
proposals  should  ensure  that  (1)  the 
generators  dispatched  in  the  presence  of 
transmission  constraints  are  those  that 
can  serve  system  loads  at  least  cost  and 


Jersey-Maryland 
,81  FERC1 61,257  at 


of  Edison  Electric 
at  Appendix  B. 


■•6 PJM  Interconnection,  L.L.C,  87  FERC  161,299 
(1999),  reh'g  denied.  89  FERC  1  61,186  (1999). 

•"  See  Ameren  Operating  Companies,  89  FERC 
1  61.041  (1999),  order  on  re/i'g.  89  FERC  1 61,208 
(1999);  Central  Hudson  Gas  &  Electric  Corporation, 
et  al.  88  FERC  1 61,138  (1999). 

*8  See  id.;  New  England  Power  Pool,  et  al.,  87 
FERC  161,043  (1999). 

"FERC  Stats.  &  Regs.  1  31.089  at  31,126. 


(2)  limited  transmission  capacity  is  used 
by  market  participants  that  value  that 
use  most  highly.  The  Final  Rule  did  not 
prescribe  a  specific  congestion  pricing 
mechanism;  instead,  RTOs  have 
considerable  flexibility  to  propose  a 
congestion  pricing  method  that  is  best 
suited  to  their  circumstances. 

Rehearing  Requests 

Dynegy  argues  that  because 
congestion  management  is  a  "hot"  topic, 
the  Commission  should  hold  a  technical 
conference  on  issues  surrounding 
congestion  management  and  RTOs. 

TDU  Systems  requests  clarification 
that  the  Commission  has  not  mandated 
or  approved  the  auction  of  limited 
transmission  capacity  to  the  highest 
bidder  in  all  circumstances.  TDU 
Systems  asks  whether  the  market 
participant  who  can  pay  the  most  for  the 
capacity  is  necessarily  the  one  who  will 
maximize  the  overall  societal  benefits  of 
obtaining  it  and  whether  the  entity  that 
can  afford  to  pay  the  most  on  that  day 
is  the  supplier  who  can  pay  the  going 
rate  specifically  because  it  has  decided 
to  avoid  serving  loads  of  poorer 
residential  consumers.  TDU  Systems 
state  that,  while  they  do  not  expect  the 
Commission  to  have  immediate  answers 
to  these  questions,  they  urge  the 
Commission  to  make  clear  that  the 
subject  remains  open  for  discussion. 
TDU  Systems  contends  that,  otherwise, 
unfettered  reliance  on  market 
mechanisms  in  transmission  pricing 
may  become  a  recipe  for  new  forms  of 
undue  discrimination. 

Commission  Conclusion 

We  deny  Dynegy 's  request,  as  part  of 
this  rehearing  order,  to  direct  a 
technical  conference  on  congestion 
management  issues.  We  agree  that 
congestion  management  issues  may  be 
significant  and  controversial  and  expect 
that  parties  will  use  the  collaboration 
process  to  tackle  these  issues. 

As  requested  by  TDU  Systems,  we 
confirm  that  Order  No.  2000  does  not 
mandate  or  pre-approve  any  particular 
form  of  market  mechanism  for 
congestion  management.  Furthermore, 
we  agree  that  congestion  pricing  must 
satisfy  the  same  standards  as  any  other 
rate,  term  or  condition  of  service,  i.e., 
just,  reasonable,  and  not  vmduly 
discriminatory  or  preferential.  We 
encourage  that  parties  use  the 
collaborative  process  to  identify  their 
concerns  about  congestion  pricing. 

3.  Ancillary  Services 

In  the  Final  Rule,  the  Commission 
concluded  that  an  RTO  must  serve  as 
the  provider  of  last  resort  of  all  ancillary 
services  required  by  Order  No.  888  and 
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subsequent  orders. ^o  The  Conunission 
also  allowed  RTOs  to  propose  other 
ancillary  services  in  recognition  of  local 
or  regiontd  conditions.  Moreover,  the 
Commission  concluded  that  real-time 
balancing  markets  are  essential  for  the 
development  of  compeUtive  power 
markets  and  an  RTO  must  ensure  that 
its  transmission  customers  have  access 
to  a  real-time  balancing  market  that  is 
developed  and  operated  by  either  the 
RTO  itself  or  another  entity  that  is  not 
affiliated  with  any  market  participant. 

Rehearing  Requests 

Steel  Dynamics  requests  rehearing  of 
the  Commission's  decision  not  to 
establish  standard  definitions  for  energy 
imbalance  services,  and  requests  a 
determination  that  an  hourly  assessment 
of  such  imbalances  is  the  proper 
standard  for  FERC-approved  ancillary 
services.  In  the  alternative,  Steel 
Dynamics  requests  that  the  Commission 
establish  a  generic  proceeding  to 
provide  guidance  on  the  development  of 
real-time  energy  imbalance  markets  and 
energy  imbalance  services. 

On  rehearing,  TDU  Systems  argues 
that  backup  and  hour-to-hour  load 
following  service  should  be  added  to  the 
mandatory  ancillary  services  menu.  In 
the  alternative,  TDU  Systems  requests 
that  the  Commission:  (1)  Clarify  that 
proposals  to  augment  the  Order  No.  888 
menu  of  ancillary  services  offerings  are 
appropriate  subjects  for  negotiation 
during  the  collaborative  process;  (2) 
clarify  that  the  Commission  will 
entertain  proposals  by  market 
participants  as  well  as  RTOs  to  augment 
the  menu  of  RTO  ancillary  services, 
whatever  the  outcome  of  the  regional 
process;  and  (3)  clarify  that  additional 
ancillary  services  may  be  proposed  on 
bases  other  than  local  or  regional 
conditions. 

Duke  seeks  clarification  that  in  the 
discussion  of  balancing  the  Commission 
was  not  referring  to  inadvertent 
interchange.  Duke  notes  that  inadvertent 
interchange  is  the  integration  of  all  of 
the  mismatches  within  a  control  area 
over  a  time  period,  typically  a  single 
hour,  while  energy  and  generation 
imbalances  are  the  integration  of  a 
particular  transmission  customer's  load 
mismatches  for  any  particular 
scheduled  transmission. 

EEI  requests  that  the  Commission 
provide  congruence  in  the  deadlines  for 
the  deployment  of  both  congestion 
management  and  real-time  balancing 
markets,  a  year  after  an  RTO  commences 
initial  operation.  EEI  argues  that  real- 
time information  is  needed  to  operate  a 
real-time  balancing  market  and  this 


information  requires  investment  and 
installation  of  metering  equipment.  In 
addition,  EEI  notes  that  operating  a  real- 
time balancing  market  encompasses  full 
coordination  across  interconnections. 

Commission  Conclusion 

We  deny  the  request  to  establish  a 
generic  proceeding  to  provide  guidance 
on  the  development  of  real-time  energy 
imbalance  markets  and  energy 
imbalance  services.  We  agree  with  Steel 
Dynamics  that  these  issues  may  be 
signiiicant  and  controversial  and  expect 
parties  to  use  the  collaboration  process 
to  address  these  issues. 

We  also  decline  to  mandate  additional 
ancillary  services  as  part  of  this  Final 
Rule,  but  we  clarify  that  proposals  for 
the  RTO  to  offer  additional  services  is 
an  appropriate  topic  for  discussion 
dviring  the  collaborative  process.  We 
expect  that  one  of  the  benefits  of  RTOs 
is  that  they  will  be  responsive  to  the 
needs  of  transmission  users  and 
consider  additional  services  beyond 
those  mandated  in  Order  No.  888  for 
service  on  an  individual  system  basis. 
While  market  participants  are  free  to 
propose  revisions  to  RTO  proposals  that 
are  ultimately  filed  with  the 
Commission,  it  is  preferable  that  these 
issues  be  thoroughly  raised  and 
considered  during  the  collaborative 
process. 

We  clarify  that  the  RTO's 
responsibility  for  operating  a  balancing 
market  is  intended  to  address  the  energy 
and  generation  imbalances  that  are 
associated  with  customers'  transactions. 
However,  we  did  express  our  concern 
that  transmission  users  had  unequal 
access  to  balancing  options  depending 
on  whether  they  also  operate  a  control 
area.  We  recognize  that  inadvertent 
interchange  among  control  areas  is 
intended  to  address  different 
operational  matters,  but  there  is  some 
concern  among  industry  participants 
that  control  area  operators  have  the 
ability  to  use  inadvertent  interchange  as 
a  low  cost  source  of  energy  imbalance 
service.^i 

We  are  not  persuaded  by  EEI  that  we 
should  extend  the  deadline  for  real-time 
balancing  markets.  We  understand  that 
such  markets  may  require  technological 
support  and  investment  in  metering 
equipment,  but  we  believe  that  these 
issues  can  be  resolved  within  the 
cinrent  deadline. 


^°See  FERC  Stats.  &  Regs.  1 31,089  at  31,140. 


"  We  note  that  NERC  is  currently  evaluating 
issues  related  to  inadvertent  interchange  practices 
and  the  economic  incentives  of  operating  a  control 
area  as  a  source  of  low  cost  balancing  options.  See 
Report  to  Board  of  Trustees  (Feb.  7-8,  2000). 


4.  OASIS  and  Total  Transmission 
Capability  (TTC)  and  Available 
Transmission  Capability  (ATC) 

The  Final  Rule  provides  that  the  RTO 
must  independently  calculate  ATC  and 
TTC  values  based  on  data  developed 
partially  or  totally  by  the  RTO.  When 
data  are  supplied  by  others,  the  Final 
RiUe  stated  that  the  RTO  must  create  a 
system  of  checks  and  tests  to  ensure 
imbiased  data  and  coordination.  Also, 
the  Commission  concluded  that  issues 
relating  to  capacity  benefit  margin 
(CBM)  were  outside  the  scope  of  this 
proceeding  and  we  noted  that  CBM 
issues  can  be  addressed  in  Docket  No. 
EL99-46-000. 

Rehearing  Requests 

Conectiv  requests  clarification  that  a 
non-profit  ISO,  which  is  an  RTO.  shall 
accept  equipment  ratings  and  other 
verifiable  transmission  data  from 
member  transmission  owners  to  be  used 
in  the  calculation  of  ATC  and  TTC 
values.  Conectiv  is  concerned  that  an 
RTO  may  deny  the  use  of  verifiable  data 
such  as  equipment  ratings  and  impose 
its  own  different  standard.  According  to 
Conectiv.  the  non-use  of  transmission 
owners'  verifiable  data,  such  as 
equipment  ratings  by  an  RTO.  may 
influence  transmission  investment  and 
levels  of  reliability  on  the  transmission 
owners'  systems. 

TAPS  argues  that  the  Commission 
should  clarify  that  RTOs  have  the 
authority  to  independently  review, 
verify  and  modify  CBM  in  setting  ATC 
and  TTC  with  the  RTOs  CBM  values 
controlling  pending  ADR.  TAPS  asserts 
that  CBM  is  a  key  component  that  goes 
into  the  computation  of  ATC  and  faiiuit; 
to  include  CBM  within  RTO  authority 
will  make  RTO  authority  over  ATC 
meaningless. 

Commission  Conclusion 

In  the  Final  Rule,  we  concluded  that 
the  RTO  should  calculate  ATC/TTC 
values  based  on  data  developed 
partially  or  totally  by  the  RTO.  In 
addition,  the  Commission  required  that 
RTOs  independently  verify  data 
supplied  by  transmission  owners  for  the 
calculation  of  ATC/TTC.  Accordingly, 
we  agree  with  Conectiv  that  an  RTO  can 
rely  on  data  provided  by  the 
transmission  owner  provided  that  the 
data  is  verifiable  by  the  RTO. 

In  response  to  TAPS,  we  recognize 
that  CBM  is  an  important  component  in 
calculating  ATC.  However,  as  noted  in 
the  Final  Rule,  issues  relating  to  CBM 
are  too  detailed  to  be  addressed  at  this 
time  and  should  be  addressed  when 
RTO  proposals  are  filed.  We  agree  that 
these  issues  need  to  be  resolved  because 
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the  RTO  cannot 
ATC  without  also  re; 


accu  rately  compute 
!  olving  CBM  issues. 


5.  Market  Monitorinj 

In  the  Final  Rule,  1  le  Commission 
concluded  that  mark  it  monitoring  is  an 
important  tool  for  en  soring  that  markets 
within  RTOs  do  not  esult  in 
transactions  or  opera  tions  that  are 
unduly  discriminato  -y  or  preferential  or 
provide  opportunity  for  the  exercise  of 
market  power.  In  section  35.34{k}(6)  of 
the  regulatory  text,  v  e  oudined  the 
minimum  standards  that  RTOs'  market 
monitoring  plans  mi  st  satisfy.  We  also 
3  Jie  RTO  and 
1  o  design  a  market 


provided  latitude  to 
market  participants 
monitoring  plan  that  best  fits  the 
circumstances  of  the  RTO  and  the 
structure  and  design  of  its  power 
markets.  In  addition  the  Final  Rule 
requires  than  an  RTC )  propose  an 
objective  market  mo  litoring  plan  to 
assess  whether  the  F  TO's  involvement 
in  markets  favors  its  own  economic 
interest.^2 


a]  io 


not  3d 


observation. 


Rehearing  Requests 

PSE&G  reiterates 
raised  in  its  NOPR 
need  for  and  extent 
monitoring  function 
that  it  be  eliminated 
hmctions.  PSE&G 
the  Final  Rule  declined 
market  monitoring 
had  proposed,  it 
power  markets  evoh  e 
competitive,  we  ma] 
the  type  of  monitori  ig 
Pointing  to  this 
proposes  that  the  G 
amend  the  regulatio|i 
market  participants 
evolve  to  a  more  co 
where  the  intrusion 
is  no  longer  necessa  ry 
PSE&G  proposes  the 
to  section  35.34(k)(q) 
monitoring  plan 
automatic  expiratioi  i 
period  of  time,  provided 
Commission  finds 
administered  by  the 
competitively  wi 
supervision." 

Conectiv  argues 
erred  in  giving  the 
market  power  abuse  s 
Conectiv  asserts  tha  i 
limited  to  investigai  ing 
market  power  abuse  s 
concerned  that  if  an 
to  take  an  enforcem  snt 
market  power  abus«  s 
create  anticompetit  ve 


'2  FERC  Stats.  &  Regs. 
31,136. 


the  concerns  it 
ci  jmments  about  the 
( )f  a  market- 
for  RTOs,  and  asks 
as  one  of  the  RTO's 
notes  that,  while 
to  sunset  the 
fimction  as  PSE&G 
that  as  bulk 
and  become  more 
revisit  the  need  for 
the  Rule  requires. 
PSE&G 
qmmission  at  least 
to  allow  the 
;he  flexibility  to 
ihpetitive  state 
of  a  market  monitor 

To  this  end, 
following  language 
:  "(iv)  The  market 
provide  for  its 
within  a  fixed 
that  the 
the  markets 
RTO  are  operating 
regulatory 


t  lat 


ithcut 


tkat  the  Commission 
a  uthority  to  remedy 
to  RTOs.  Instead, 
RTOs  should  be 
and  reporting 
Conectiv  is 
RTO  is  permitted 
role  in  punishing 
the  RTO  might 
effects  in  the 


31.089  at  31.064  and 


market  by  discriminating  in 
punishments.  Duke  expresses  the  same 
concerns  as  Conectiv  and  argues  that  the 
monitoring  arm  of  RTOs  should  not  be 
provided  policing  authority  over  market 
participants.  Duke  contends  that  an 
RTO  should  only  be  permitted  to 
administer  penalties  and  sanctions  to 
which  parties  have  voluntarily  agreed 
by  contract  with  the  RTO. 

Dynegy  continues  to  be  concerned 
that  RTOs  are  market  participants  and 
therefore,  Dynegy  requests  that  the 
Commission  clarify  that  the  market 
monitoring  plans  proposed  by  RTOs 
must  include  a  plan  to  assess  whether 
the  RTO  is  able  to  favor  its  own  interests 
over  those  of  its  customers  or  members 
via  its  involvement  in  markets  in  which 
it  participates.  Furthermore,  Dynegy 
requests  clarification  that  an  objective 
market  monitoring  plan  to  assess  an 
RTO's  own  involvement  must  be 
performed  by  an  independent  auditor. 

PP&L  requests  rehearing  of  the 
Commission's  decision  to  expand  the 
role  of  RTO  market  monitoring  to  the 
investigation  and  determination  of 
individual  market  participant  behavior. 
PP&L  argues  that  the  Commission's 
responsibility  to  identify  and  address 
the  existence  and  exercise  of  market 
power  and  other  anticompetitive 
activity  may  not  be  delegated  to  private 
parties  such  as  RTOs.  PP&L  asserts  Uiat 
the  FPA  contains  no  authority  for  the 
Commission  to  delegate  to  private 
parties  the  enforcement  of 
Commission's  obligations  to  prevent 
discrimination  and  to  regulate  the 
public  interest,  and  furthermore,  the 
delegation  of  investigatory  and 
regulatory  authority  to  private  parties  is 
disfavored  under  Federal  law. 

EEI  requests  that  the  Commission 
require  that  market  monitoring  plans 
evolve  as  market  structures  evolve  and 
mature.  EEI  recommends  that  the 
Commission  reconsider  the  need  for  a 
process  through  which  each  RTO  and  its 
market  participants  can  regularly  assess 
the  scope  of  market  monitoring,  the 
responsibilities  of  the  monitoring  unit 
and  the  types  of  data  and  information 
that  are  necessary  to  effectively  monitor. 

Commission  Conclusion 

For  the  reasons  given  in  the  Final 
Rule,  we  reject  PSE&G's  request  to 
eliminate  the  market  monitoring 
function  completely.  We  also  reject 
PSE&G's  proposed  modification  to  the 
market  monitoring  requirement.  While 
we  agree  with  PSE&G  that  the  market 
monitoring  function  may  change  over 
time,  it  would  be  premature  to  assume, 
as  PSE&G  proposes,  that  parties  can 
now  predict  that,  by  a  date  certain,  all 
market  monitoring  functions  should 


terminate.  The  Commission  will 
periodically  assess  the  need  and  degree 
of  market  monitoring  that  should  be 
done  by  the  RTOs.  Accordingly,  we 
agree  with  EEI  that  an  important 
element  of  any  market  monitoring  plan 
may  be  a  process  that  provides  for  the 
periodic  evaluation  of  the  plan's  design 
and  effectiveness.  We  believe  that  this  is 
an  issue  that  should  be  raised  during  the 
collaborative  process. 

We  beheve  that  Conectiv's,  Duke's, 
and  PP&L's  concerns  about  enforcement 
are  premature  and  should  be  addressed 
when  specific  RTO  proposals  are 
developed  and  filed  with  the 
Commission. 53  We  are  not  delegating 
our  statutory  authority  and 
responsibility;  however,  we  believe 
RTOs  can  help  us  understand  and 
identify  market  problems.  RTOs  will  be 
permitted  to  take  actions  only  within 
specified  parameters  that  are  contained 
in  a  Commission-approved  tariff. 

We  provide  the  clarification  requested 
by  Dynegy  that  the  requirement 
referenced  in  the  Final  Rule  ^* 
concerning  a  monitoring  plan  to  assess 
the  RTO's  involvement  in  markets 
would  be  proposed  at  the  same  time  as 
the  market  monitoring  plan  related  to 
the  markets  the  RTO  operates  and 
administers. 

6.  Planning  and  Expansion 

The  Commission  concluded  that  the 
RTO  must  have  ultimate  responsibility 
for  plaiming,  and  for  directing  or 
arranging,  necessary  transmission 
expansions,  additions  and  upgrades 
within  its  region  that  will  enable  the 
RTO  to  provide  efficient,  reliable  and 
non-discriminatory  service.  The  Final 
Rule  recognized  the  statutory  authority 
of  the  states  to  regulate  siting  of 
transmission  facilities  and  we 
concluded  that  the  RTO's  planning  and 
expansion  process  must  be  designed  to 
be  consistent  with  state  and  local 
responsibilities.  In  addition,  the 
Commission  encouraged  the 
development  of  multi-state  agreements 
or  compacts  to  review  and  approve  new 
transmission  facilities.  Moreover,  the 
Commission  recognized  that  the 
planning  and  expansion  function  may 
require  coordination  among  multiple 
parties  and  regulatory  jurisdictions  and 
established  a  three  year  deadline  for 
satisfying  this  function. 

Rehearing  Requests 

TDU  Systems  agree  that  transmission 
planning  and  expansion  is  a  vital 


"  See  New  York  Independent  System  Operator, 
Inc.,  et  al..  89  FERC  161,196  (1999);  New  England 
Power  Pool.  85  FERC  1 61.379  (1998). 

5«  FERC  Stats.  &  Regs.  1  31,089  at  31,156. 
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function  for  RTOs  to  perform,  and  on 
rehearing,  TDU  Systems  argue  that 
RTOs  should  be  required  to  be  capable 
of  performing  its  planning  and 
expansion  responsibilities  on  the  first 
day  of  RTO  operation. 

NY  Transmission  Owners  seek  three 
clarifications  on  plaiming  and 
expansion  issues:  (1)  Clarify  that  Order 
No.  2000  does  not  displace  the  legal 
rights  of  owners  of  the  transmission 
assets,  including  the  right  to  propose 
and  build  expansions  to  transmission 
systems  to  meet  obligations  under  state 
law;  (2)  clariiy  that  the  Commission 
intends  to  require  RTOs  to  adhere  to  the 
statutory  requirements  under  FPA 
sections  210,  211  and  212  concerning 
any  mandated  interconnections  or 
expansions,  including  statutory 
provisions  respecting  cost  recovery;  and 
(3)  clarify  that,  if  an  RTO  directs  the 
construction  of  potentially  vmeconomic 
facilities,  the  transmission  owners  will 
not  be  required  to  bear  the  risk  of  any 
such  facilities. 

Duke  notes  that  there  may  be 
situations  where,  regardless  of  the 
planning  process  used,  and  despite  the 
best  efforts  of  the  RTO,  transmission 
expansion  cannot  be  effectuated.  For 
example,  Duke  states  that  a  state 
commission  could  choose  not  to 
participate  in  the  multi-state  process,  or 
decide  not  to  grant  permission  to 
construct.  In  these  situations,  Duke 
asserts  that  neither  the  Commission  nor 
the  RTO  have  legal  or  regulatory 
authority  to  compel  the  state 
commission  to  act  in  a  different  manner. 
Therefore,  on  rehearing,  Duke  asks  that 
the  Commission  provide  that  in  a 
situation  in  which,  despite  good-faith 
efforts  by  the  RTO,  certain  transmission 
facilities  cannot  be  built,  the  RTO 
consequently  is  relieved  of  the 
responsibility  placed  on  it  for  directing 
or  arranging  necessary  transmission 
additions  and  upgrades.  Likewise,  EEI 
asks  that  the  Commission  clarify  that 
any  obligation  to  upgrade  or  expand 
transmission  is  subject  to  good  faith 
efforts  to  obtain  the  necessary  approvals 
under  federal,  state  or  local  law. 

Commission  Conclusion 

We  agree  with  TDU  Systems  that 
transmission  plaiming  and  expansion 
are  vital  functions,  but  disagree  that  we 
can  expect  RTOs  to  be  capable  of 
performing  these  functions  on  the  first 
day  of  RTO  operation. 

As  we  understand  it,  NY 
Transmission  Owners  are  concerned  on 
the  one  hand  that  they  might  not  be 
compensated  for  any  expansion  that 
they  imdertake  at  the  direction  of  the 
RTO,  and  on  the  other  hand,  that  they 
might  be  precluded  from  expanding 


their  systems  on  their  own  initiative 
without  a  directive  by  the  RTO.  We 
agree  that  a  transmission  owner  is 
entitled  to  compensation  for 
construction  undertaken  at  the  directive 
of  an  RTO,  and  we  expect  that  these 
issues  will  be  resolved  systematically  by 
the  RTO.  We  also  clarify  that  our  Final 
Rule  does  not  preclude  a  transmission 
owner  from  expanding  its  system  on  its 
own  initiative;  however,  it  would  be 
prudent  for  the  transmission  owner  in 
that  case  to  resolve  compensation  issues 
in  advance  with  the  RTO. 

In  response  to  Duke,  we  clarify  that 
the  transmission  expansion  obligations 
are  no  greater  than  we  established  in  the 
pro  forma  tariff.^^  States,  of  course, 
retain  siting  authority.  However,  among 
the  benefits  of  an  RTO  is  that  expansion 
will  reflect  the  result  of  a  regional 
process  that  can  involve  regional 
regulatory  authorities,  and  since  the 
transmission  system  will  be  operated 
regionally,  there  may  be  more  than  one 
expansion  alternative  that  could  resolve 
the  situation.  We  expect  utilities  to 
make  good  faith  efforts  to  achieve  the 
RTO's  desired  transmission  expansion. 

7.  Interregional  Coordination 

In  the  Final  Rule,  the  Commission 
added  a  general  interregional 
coordination  requirement  as  one  of  the 
minimum  RTO  functions. ^e  Under  this 
requirement,  the  RTO  must  ensure  the 
integration  of  reliability  practices  within 
an  interconnection  and  market  interface 
practices  among  regions.  The  Final  Rule 
envisioned  some  level  of 
standardization  and  practices,  including 
coordination  and  sharing  of  reliability 
data  and  data  for  TTC  and  ATC 
calculation,  transmission  reservation 
practices  and  congestion  management. 

Rehearing  Requests 

Dynegy  requests  expedited 
implementation  of  the  interregional 
coordination  function  and  proposes  the 
creation  of  an  interregional  transmission 
system  coordinator  (ITSC)  to 
accomplish  the  following  functions: 

(1)  Resolving  "physics"  issues  over 
broad  geographic  regions  using  flow- 
based  modeling,  thereby  " 
internalizing"  loop  flow.  This  can  be 
accomplished  by: 

•  Expanding  use  of  NERC's 
interchange  distribution  calculator  (IDC) 
to  determine  and  verify  ATC 
calculations  of  existing  transmission 
providers,  whether  they  are  individual 
utilities,  ISOs  or  transcos  and  to 


determine  and  verify  transfer 
capabilities  at  interfaces. 

12)  Serving  as  a  grid  operations 
manager  (similar  to  an  air  traffic 
controller). 

The  interregional  transmission  system 
coordinator  could: 

•  Monitor  and  oversee  the  grid; 

•  Act  as  a  seams  coordinator; 

•  Serve  as  the  Security  Coordinator; 

•  Coordinate  consistency  of  operating 
rules,  e.g.,  schedule  deadUne  for 
submitting  nominations; 

•  Oversee  low-level  market 
monitoring;  and 

•  Enforce  ATC  and  reliability  rules 
(3)  Performing  regional  reliability 

functions  on  behalf  of  a  Self-Regulatory 
Organization.^^ 

Dynegy  points  out  that  the  ITSC 
would  not  impinge  on  the  majority  of 
functions  the  Commission  has  assigned 
RTOs.  Instead.  Dynegy  argues  that  the 
ITSC  would  complement  RTOs  by 
ensuring  that  ATC  is  calculated  in  a 
consistent  manner  or  by  ensuring  tariffs 
and  protocols  do  not  conflict  or  cause 
unwanted  market  or  reliability  impacts. 

Commission  Conclusion 

We  will  deny  Dynegy 's  request  for 
expedited  implementation  of  the 
interregional  coordination  function. 
However,  we  continue  to  believe  that 
the  coordination  of  activities  among 
regions  is  an  important  element  in 
maintaining  a  reliable  and  efficient 
transmission  system.  We  expect  that  the 
parties  will  use  the  collaborative 
process  to  discuss  issues  relating  to 
interregional  coordination  and  Dynegy's 
suggestions. 

D.  Open  Architecture 

In  the  Final  Rule,  we  adopted  the 
principle  of  open  architecture  in  order 
that  the  RTO  and  its  members  have  the 
flexibility  to  improve  their  organizations 
in  the  future.  The  Commission  stated 
that  an  RTO  must  have  the  flexibility  to 
unilaterally  propose  changes  to  its 
enabling  agreements  to  meet  changing 
market  organization  and  policy  needs.  ^" 
We  noted,  however,  that  open 
architectxu^  should  not  be  interpreted  to 
mean  the  unfettered  ability  for  an  RTO 
to  modify  its  structure  or  processes. 
Under  the  Final  Rule,  proposed  changes 
to  the  RTO's  jurisdictional  rate 
schedules  and  contracts  will  be  subject 
to  Commission  review  and  approval 
under  the  FPA  on  a  case-by-case  basis. 

Rehearing  Requests 

EEI  states  that  transmission  owners 
should  have  fundamental  rights,  such  as 


'*  See,  e.g.,  pro  forma  tariff  provisions  at  sections 
15.4,  19.6.  20,  and  28.2. 
^FERC  StaU.  &  Regs.  131.089  at  31.166-68. 


*'  See  D>'negy  Request  for  Clarification  and 
Rehearing  at  13. 
^See  FERC  Stats.  &  Regs.  1  31,089  at  31.170. 
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Rehearing  Requests 

EEI  contends  that  the  Final  Rule 
provides  no  analysis  of  the  impact  of  the 
elimination  of  rate  pancaking  on 
wheeling  rates  and  revenue.  It  argues 
that  the  policy  ignores  the  impact  of 
loop  flows  on  transmission  owners' 
property  rights  and  infringes  on  state 
authority  over  service  territory 
boundary  setting.  EEI  goes  on  to  suggest 
that  the  policy  against  pancaked  rates  be 
modified  to  allow  an  RTO  to  justify  that 
its  pancaked  rates  are  just  and 
reasonable. 

Commission  Conclusion 

We  deny  rehearing  of  the  Final  Rule's 
policy  prohibiting  pancaked  rates.  Non- 
pancaked  rates  are  a  central  attribute  of 
RTO  formation.  We  have  found  that 
pancaking  of  access  charges  acts  as  a 
major  detriment  to  competition  in  the 
bulk  power  market.  We  believe  that  the 
allowance  of  transitional  use  of  license 
plate  rates  and  certain  innovative  rate 
provisions  of  the  Final  Rule  will  serve 
to  protect  transmission  owmers'  property 
rights. 

2.  Uniform  Access  Charges 

The  Final  Rule  recognized  that  the 
pancaked  rate  prohibition  can  present 
problems  for  RTOs  whose  participants 
have  divergent  transmission  cost 
structures. ^^  An  immediate  move  to  a 
uniform  access  charge  across  the  entire 
RTO  could  cause  disruptive  cost 
shifting  among  owners.  We  decided  to 
apply  flexibility  in  the  use  of  license 
plate  rates,  echoing  our  approach  in  the 
ISO  approvals  to  date.  The  Final  Rule 
allowed  RTO  applicants  to  propose 
license  plate  rates  for  a  fixed  term  of  the 
applicant's  choosing.  Under  Order  No. 
2000,  license  plate  rates  could  be 
extended  beyond  the  initial  period  if 
supported  by  the  facts  at  that  time. 

Rehearing  Requests 

PSE&G  complains  that  the  Final 
Rule's  policy  on  license  plate  rates  is 
imfair  to  members  of  existing  ISOs  who 
will  have  to  face  uniform  rates  at  a  date 
certain  established  in  the  orders 
approving  those  ISOs.  In  light  of  the 
Find  Rule's  policy  on  license  plate 
rates,  PSE&G  argues  that  PJM  should  be 
relieved  of  the  requirement  to  file 
uniform  access  rates  by  July  1,  2002.^^ 

TAPS  contends  that  the  policy  on 
license  plate  rates  should  be  amended  to 
include  an  explicit  requirement  that  all 
transmission  owners  be  compensated 
for  the  use  of  their  facilities. 


Commission  Conclusion 

We  deny  rehearing  of  our  policy  on 
license  plate  rates.  We  shall  not  address 
in  this  rehearing  order  PSE&G's  request 
that  PJM  be  relieved  of  its  obligation  to 
file  a  uniform  access  charge  by  2002. 
PJM's  RTO  compliance  filing  will  be 
tendered  well  before  that  date  and  the 
Commission  will  consider  any  proposal 
to  continue  license  plate  rates  proposed 
by  the  RTO  as  a  whole  in  the  context  of 
the  overall  RTO  proposal. 

As  to  TAPS'  request  that  we  modify 
the  Final  Rule's  license  plate  policy,  we 
agree  with  TAPS  that  all  transmission 
owners  should  be  compensated  for  the 
use  of  their  facilities,  although  we 
cannot  conclude  in  this  rehearing  order 
what  types  of  compensation  methods 
should  be  used  in  a  particular 
circumstance.  As  we  stated  in  the  Final 
Rule,  a  certain  level  of  detail  in 
ra temaking  matters  is  beyond  the  Final 
Rule's  scope,  including  issues  such  as 
TAPS'  concern,  and  we  will  decide 
these  issues  on  a  case-by-case  basis.'*^ 

3.  Service  to  Transmission-Owning 
Utilities  That  Do  Not  Participate  in  an 
RTO 

In  the  Final  Rule,  we  stated  that 
where  a  transmission  customer  of  an 
RTO  or  the  customer's  affiliate  owns, 
controls  or  operates  transmission  in  the 
RTO's  region,  and  is  not  participating  in 
that  particular  RTO,  we  intend  to  permit 
that  RTO  to  propose  rates,  terms,  and 
conditions  of  transmission  service  that 
recognize  the  participatory  status  of  the 
customer.^''  The  Commission  concluded 
that  each  proposal  will  be  examined  on 
a  case-by-case  basis.  In  addition,  we 
noted  that  some  transmission  owners 
may  face  legal  obstacles  to  RTO 
participation  that  need  to  be  taken  into 
account  in  the  proposals. 

Rehearing  Requests 

NRECA  argues  that  the  Commission 
should  not  unjustly  reward  RTOs  by 
allowing  them  to  charge  higher  rates  to 
non-participants  where  such  non- 
participation  results  from  the  RTOs' 
failure  to  reasonably  accommodate  the 
needs  of  non-participation  during  the 
RTO  formation  process.  NRECA 
requests  that  the  Commission  clarify 
that  proposals  to  charge  individual 
system  rates  to  a  transmission  customer 
who  is  a  non-participant  of  the  RTO 
may  not  be  made  unconditionally  and 
must  account  for  the  reasons  underlying 
non-participation.  Dairyland  also  asserts 
that  the  Commission  must  make  clear 
that  non-public  utilities  will  not  be 
penalized  through  the  imposition  of 


131.089  at  31.170. 
I  31,089  at  31,174. 


«'W.  at  31.177. 

*2  Spc  Pennsylvania-New  Jersey-Maryland 
Interconnection.  81  FERC  ^61.257  (1997). 


«^FERC  Stats.  &  Regs.  131.089  at  31,177 
<"  See /rf.  at  31,180. 
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disadvantageous  pricing,  terms  and 
conditions  for  transmission  service  from 
an  RTO  if  solutions  to  the  barriers  non- 
public utilities  face  in  joining  RTOs 
cannot  be  developed  through  the 
collaborative  process. 

Metropolitan,  EEI.  SMUD  and  NY 
Transmission  Owners  argue  that  the 
Commission  erred  in  permitting  RTOs 
to  charge  individual  rates  to  a 
transmission  customer  who  is  a  non- 
participating  transmission  owner  in  the 
RTO  region  and  that  this  provision 
should  be  deleted.  These  entities  assert 
that  this  aspect  of  the  Final  Rule 
violates  prohibitions  against  undue 
discrimination  embodied  in  the 
Commission's  comparability  pricing 
principles  requiring  that  differences  in 
rates  be  based  on  differences  in  costs 
inciured  to  provide  service.  In  addition, 
EEI  asserts  that  this  provision 
contravenes  the  Commission's 
determination  to  piu^sue  a  voluntary 
approach  for  RTO  formation.  South 
Carolina  Authority  and  TANC/MK)  also 
argue  that  the  Commission  should  grant 
rehearing  and  amend  the  Final  Rule  to 
prohibit  discriminatory  rates  for  utilities 
that  do  not  join  RTOs.  South  Carolina 
Authority  asserts  that  because  the 
Commission  lacks  the  authority  to 
require  RTO  participation  directly, 
subjecting  parties  who  do  not 
participate  in  an  RTO  to  less  favorable 
rates,  terms  and  conditions  of  service 
would  be  unlawfully  discriminatory. 
TANC/MID  contends  that  the 
Commission  failed  to  adequately 
explain  its  decision  to  permit  RTOs  to 
propose  rates  that  penalize  non- 
participants. 

Commission  Conclusion 

As  we  noted  in  the  Final  Rule, 
proposals  to  charge  different  rates  to 
non-RTO  participants  must  be 
demonstrated  to  be  just  and  reasonable. 
We  agree  that  such  demonstration  must 
accoimt  for  the  reasons  underlying  non- 
participation  including,  among  other 
things,  impediments  to  participation 
that  could  not  be  overcome  through  the 
collaborative  process.  We  do  not  agree 
with  the  premise  of  some  of  the 
petitioners  who  conclude  that  rate 
differences  of  any  type  constitute  undue 
discrimination.  Finally,  we  disagree  that 
the  fact  that  we  will  entertain  such 
proposals  is  inconsistent  with  our 
voluntary  approach  to  RTO  formation. 
The  Final  Rule  neither  requires  nor  pre- 
approves  this  type  of  rate  treatment. 
Rather,  we  simply  declined  to  prohibit 
these  types  of  rate  proposals  entirely. 

4.  Performance-Based  Rate  Regulation 

The  Final  Rule  invited  RTO 
applicants  to  file  voluntary 


performance-based  regulation  (PBR) 
proposals.85  We  provided  guidance  as  to 
what  constitutes  a  good  PBR  design  in 
the  RTO  context.  Under  Order  No.  2000, 
PBR  plans  can  be  filed  subsequent  to  the 
filing  or  approval  of  the  RTO  proposal. 
The  Commission  concluded  that 
proposals  for  PBR  should  be  fully 
documented  with  the  necessary 
information  to  evaluate  costs  and 
benefits. 

Rehearing  Requests 

Industrial  Consumers  argue  that  the 
Conunission  does  not  have  sufficient 
basis  to  abandon  traditional  cost-of- 
service  principles  in  favor  of  PBR.  They 
contend  that  the  Commission  may  not 
have  met  legal  requirements  to  enact 
such  a  policy  shift.  Fxnther,  Industrial 
Consumers  complain  that  the 
Commission  has  not  inquired 
sufficiently  into  the  impact  of  PBR  on 
customers  of  transmission  service. 

Commission  Conclusion 

As  we  noted  in  the  Final  Rule,  we  are 
not  abandoning  the  fundamental 
underpinnings  of  our  traditional 
transmission  pricing  policies,  i.e.,  that 
transmission  prices  must  reflect  costs  of 
transmission  service.®^  The  fact  that 
performance-based  pricing  mechanisms 
rely,  in  part,  on  benchmarks  other  than 
the  transmission  provider's  own  costs 
(e.g.,  industry  performance  indices  or 
normative  goals)  does  not  constitute  a 
departure  from  cost-of-service 
principles.  Moreover,  we  have  not  in  the 
Final  Rule  approved  any  specific  PBR. 
Any  entity  proposing  a  PBR  mechanism 
would  have  to  include  in  its  request,  as 
required  by  section  35.34(e)(1), 
explanations  of  how  the  rate  would  help 
achieve  the  goals  of  RTOs,  including 
efficient  use  of  and  investment  in  the 
transmission  system  and  reliability 
benefits  to  consumers;  a  cost-benefit 
analysis  including  rate  impacts,  and 
why  the  rate  treatment  is  appropriate  for 
the  RTO.  The  Final  Rule  edso  discussed 
a  number  of  principles  relating  to  PBR 
design.67  We  will  analyze  the  merits  of 
specific  PBR  mechanisms  when  they  are 
proposed. 

5.  Other  RTO  Transmission  Ratemaking 
Reforms 

a.  Levelized  Rates 

One  of  the  innovative  rate  options  we 
discussed  in  the  Final  Rule  is  flexibility 
in  the  use  of  levelized  rates  to  recover 
the  cost  of  transmission  assets. 
Commission  policy  does  not  normally 
allow  changes  from  non-levelized  to 


levelized  rates  when  customer  rates  are 
impacted.  The  Final  Rule  allowed  more 
flexibility  in  the  use  of  levelized  rates  in 
RTO  tariffs.68  We  believed  that  this 
flexibility  is  reasonable  because  the 
rates  will  be  offered  in  a  restructured 
market  and  will  represent  a  new  service 
in  many  ways. 

Rehearing  Requests 

Metropolitan,  TANC/MID,  NRECA 
and  Dairyland  argue  that  the 
Commission's  policy  on  levelized  rates 
for  RTOs  will  double  charge  existing 
transmission  customers  who  have  been 
paying  depreciation  charges  in  existing 
rates.  These  entities  take  issue  with 
Order  No.  2000's  determination  that  an 
RTO's  transmission  tariff  would  be  for 
a  new  service  to  new  customers.  They 
claim  that  many  existing  customers 
would  be  forced  to  pay  twice  for  the 
same  facility. 

EPSA  suggests  that  the  double 
charging  of  existing  customers  may  be 
largely  avoided  by  allowing  levelized 
rates  only  on  the  net,  depreciated  plant 
costs. 

TDU  Systems  argues  that  the  policy  in 
Order  No.  2000  on  levelized  rates  is 
arbitrary  and  capricious  because  the 
need  for  flexibility  does  not  justify  a 
policy  change  that  would  require 
existing  customers  to  pay  twice  for  the 
same  investment.  TDU  Systems  says 
that  the  Commission's  policy  in 
Kentucky  Utilities^^  should  be  appUed 
to  RTO  transmission  rates. 

> 

Commission  Conclusion 

We  deny  rehearing  of  our  use  of 
increased  flexibility  in  considering  rates 
based  on  levelized  recovery  of  capital 
costs.  We  disagree  that  our  decision  on 
levelized  rates  reflects  a  policy  change. 
Our  prior  cases  dealt  with  rates  charged 
by  a  single  utility  for  service  over  its 
system.  The  customers  did  not  change 
and  the  service  did  not  change 
materially  over  time.  Under  an  RTO, 
customers  will  receive  service  over 
multiple  systems  at  a  single,  non- 
pancaked  rate.  Different  customers  will 
be  served  by  the  multiple  systems  and 
different  services  will  be  provided.  This 
is  a  material  change  that  warrants 
appropriate  transmission  ratemaking 
reform. 

Finally,  we  do  not  agree  that  allowing 
levelized  rates  constitutes  the  payment 
for  the  same  facilities  twice.  We  reaffirm 
the  explanation  for  considering 
levelized  rates  set  out  in  Order  No. 
2000.'"  Customers  do  not  buy  facilities; 
they  buy  service.  Moreover,  die  notion 


«  FERC  Stats.  &  Regs.  131,089  at  31.183. 
6«W.  at  31.173. 
6'W.  at  31.185. 


"See  id.  at  31,193-94. 

"SBS  FERC  161.274  (1998). 

™FERC  Stats.  &  Regs.  131.089  at  31.193-94. 
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of  the  California  Public  UtiUties 
Commission  and  commentaries  of 
utility  investment  analysts  to  support  its 
proposition.  They  state  further  that  risks 
are  lower  for  RTO  participants  because 
of  the  statutory  requirement  that 
regulators  allow  a  reasonable  rate  of 
return,  unbundling  will  shield 
transmission  owners  from  prudence 
reviews  on  the  generation  side,  and 
more  competitive  generation  will  reduce 
bypass  opportunities. 

Commission  Conclusion 

The  Final  Rule  draws  no  conclusions 
about  the  risks  of  a  transmission-only 
business.  It  simply  observes  that  the 
uncertainty  created  during  the 
restructuring  transition  may  increase 
risk.  We  have  not  prejudged  the  risk 
issue,  and  that  issue  will  be  determined 
case-by-case. 

c.  Accelerated  Depreciation  and 
Incremental  Pricing  for  New 
Transmission  Investments 

The  Final  Rule  recognized  that  new 
transmission  investment  may  need 
innovative  rate  treatment  to  make 
necessary  enhancements  viable  in  the 
RTO  context.  For  that  reason,  we  stated 
that  we  would  consider  proposals  to 
allow  accelerated  depreciation  of  new 
transmission  assets  and  proposals  to 
charge  incremental  rates  for  new 
investment  while  charging  embedded 
rates  for  existing  investment.''^ 

Rehearing  Requests 

TANC/MID  claims  that  the 
Commission's  willingness  to  consider 
accelerated  depreciation  and 
incremental  pricing  for  new  investment 
is  arbitrary  and  capricious  and  is  not 
supported  by  substantial  evidence.  It 
claims  that  transmission  projects  are 
impeded  more  by  siting  and 
environmental  concerns  than  by 
inadequate  financing.  TANC/MID  also 
argues  that  incremental  pricing  for  new 
investment  while  applying  average 
pricing  for  existing  facilities  violates  the 
Commission's  policy  against  "and" 
pricing. 

TDU  Systems  disagrees  with  the 
Commission  that  accelerated 
depreciation  and  incremental  pricing 
are  needed  for  new  transmission 
investment.  It  finds  them  unwarranted 
deviations  from  established  pricing 
policy.  If  the  Commission  adopts  such 
rate  policies  for  RTOs,  it  should  require 
that  any  affected  new  facilities  be  put 
out  for  competitive  bid. 


Commission  Conclusion 

With  respect  to  accelerated 
depreciation  for  new  transmission 
investment,  as  with  the  other  innovative 
rate  treatments  discussed  in  the  Final 
Rule,  we  did  not  guarantee  that  it  would 
be  allowed  in  every  situation.  Rather, 
we  stated  that  we  were  willing  to 
provide  the  flexibility  to  permit  RTOs  to 
propose  non-traditional  depreciation 
schedules.  All  such  proposals  will  be 
required  to  be  supported  by  the 
explanations  and  analyses  set  forth  in 
section  35.34(e)(1).  We  do  not  believe 
that  our  willingness  to  consider  such 
proposals  is  arbitrary  and  capricious. 
We  disagree  that  we  have  departed 
from  our  policy  against  "and"  pricing. 
The  form  of  "and"  pricing  that  the 
Commission  has  prohibited  is  described 
in  the  Transmission  Pricing  Policy 
Statement.^3  There  we  addressed  "and" 
pricing  at  the  corporate  level,  i.e., 
proposals  by  individual  transmission 
providers  to  assess  certain  customers 
both  an  embedded  cost  rate  and  an 
incremental  cost  rate,  while  assessing 
only  an  embedded  cost  rate  to  their  own 
uses  of  the  transmission  system.  While 
the  pricing  proposals  we  will  entertain 
for  RTOs  may  combine  elements  of 
embedded  cost  rates  and  incremental 
cost  rates,  they  do  not  constitute 
corporate  "and"  pricing.  Indeed,  we 
have  already  approved  these  rate  forms 
for  most  existing  ISOs,  noting  for 
example,  that  it  is  acceptable  to  charge 
both  a  non-paneaked  access  fee  based 
on  embedded  costs  and  an  incremental 
charge  reflecting  opportunity  costs  or 
expansion  costs.  Significantly,  unlike 
the  corporate  "and"  pricing  prohibited 
under  our  Transmission  Pricing  Policy 
Statement,  the  objective  of  this  pricing 
proposal  is  not  to  make  the  cost  faced 
by  one  group  of  transmission  users  (i.e., 
the  wholesale  customer)  higher  than 
another's  (i.e.,  native  load).  Rather,  this 
type  of  pricing  is  intended  to  (1)  reduce 
the  cost  of  transmission  over  multiple 
utility  systems  in  both  constrained  and 
unconstrained  situations  and  (2)  rely  on 
congestion  charges  to  provide  a  uniform 
price  signal  to  all  users  in  constrained 
situations. 

We  shall  not  dictate  that  an  RTO  put 
transmission  projects  out  for 
competitive  bid.  As  we  noted  in  the 
Final  Rule,  the  Commission  will  not 
mandate  any  specific  approach  in  how 
an  RTO  satisfies  the  function  of 
plaiming  and  expansion.^"* 


72W.  at  31.194. 


'3  Inquiry  Concerning  the  Commission's  Pricing 
Policy  for  Transmission  Services 
Public  Utilities  Under  the  Federal  Power  Act, 
Policy  Statement,  FERC  Stats.  &  Regs.  1  31,005 
(1994),  clarified.  71  FERC  1  61,195  (1995). 

'«FERC  Stats.  &  Regs.  H  31,089  at  31.165. 
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d.  Other  hinovative  Rate  Issues 

Rehearing  petitions  were  filed  on 
other  innovative  rate  issues  as  described 
below. 

Rehearing  Requests 

NRECA  is  concerned  that  some  of  the 
innovative  rate  proposals  discussed  in 
Order  No.  2000  may  produce  rates 
significantly  higher  than  the  rates  that 
would  be  approved  under  existing  cost- 
of-service  principles.  NRECA  asks  that 
the  Commission  clarify  that  the 
reasonableness  of  innovative  rates 
offered  by  an  RTO  must  be  measured 
against  established  cost  of  service 
principles. 

EEI  suggests  that  the  innovative 
ratemaking  treatments  be  extended  to  all 
transmission-owning  public  utilities, 
even  to  non-RTOs.  TAPS  contends  that 
the  Commission  should  require  RTOs 
seeking  rate  incentives  to  make  them 
available  to  entities,  other  than  existing 
transmission  owners,  who  are  willing  to 
invest  in  transmission. 

SoCal  Edison  requests  that  the 
Commission  clarify  that  transmission 
owners  who  participate  in  an  ISO  type 
of  RTO  may  file  for  innovative  rate 
treatments.  SoCal  Edison  states  that  the 
language  in  the  Final  Rule  seems  to 
imply  that  only  an  RTO  can  seek 
innovative  rate  treatment.  It  contends 
that  there  is  no  rationale  for  precluding 
transmission  owners  from  seeking 
innovative  rates  if  the  desired  rate 
treatment  otherwise  comports  with 
Order  No.  2000's  requirements.  Further, 
it  states  that  the  ROE-based  innovative 
rate  treatments  are  more  appropriate  for 
the  revenue  requirement  filing  that  can 
be  made  by  transmission  owners. 
Therefore,  SoCal  Edison  asks  the 
Commission  to  clarify  that  transmission 
owners  as  well  as  RTOs  can  seek 
innovative  rate  treatment. 

Commission  Conclusion 

In  response  to  NRECA,  we  reaffirm 
our  statement  in  the  Final  Rule  that  the 
innovative  rate  treatments  we  have 
offered  do  not  depart  from  cost  of 
service  principles,  i.e.,  that  transmission 
prices  must  reflect  the  costs  of 
providing  the  service.''^ 

We  reject  EEI's  request  to  extend  the 
innovative  rate  treatments  to  public 
utilities  that  do  not  participate  in  RTOs. 
The  Final  Rule  addresses  RTOs;  the 
innovative  rate  treatments  discussed  in 
the  Final  Rule  must  be  justified  in  terms 
of  how  the  proposed  rate  treatment 
would  help  achieve  RTO  goals.'''*  It  is 
outside  the  scope  of  this  rulemaking  to 
address  the  extent  to  which  such 


iimovative  rate  treatments  could  be 
justified  in  the  absence  of  RTO  benefits. 

We  agree  with  SoCal  Edison  that  some 
of  the  ROE-based  innovative  rate 
treatments  relate  most  directly  to  the 
revenue  requirement  and,  in  the  ISO 
context,  the  transmission  owner  may  be 
responsible  for  filing  the  revenue 
requirement  under  section  205  of  the 
FPA.  A  proposed  innovative  ROE 
treatment  for  a  transmission  owner's 
revenue  requirement  can  best  be 
evaluated  in  the  context  of  any  other 
innovative  rate  treatments  proposed  for 
the  RTO.  In  addition,  the  justification 
required  by  section  35.34(e)  involves  an 
evaluation  of  factors  related  to  the  RTO 
as  a  whole,  not  only  the  revenue 
requirement  of  an  individual  owner. 
The  collaborative  process  provides  an 
important  opportunity  for  the  parties  to 
consider  the  procedures  that  will  apply 
to  the  filing  of  iimovative  rate 
treatments. 

6.  Additional  Ratemaking  Issues 

There  were  several  ratemaking  issues 
not  discussed  above  that  were 
introduced  in  the  Final  Rule  and 
addressed  in  petitions  for  rehearing.  In 
the  Final  Rule,  we  determined  that  these 
issues,  while  important,  were  at  a  level 
of  detail  that  they  were  better 
considered  in  individual  RTO 
proposals. ^^ 

Rehearing  Requests 

Duke  asks  for  clarification  as  to  how 
RTO  development  and  operating  costs 
will  be  recovered.  Duke  asserts  that 
such  costs  can  be  quite  high,  and  even 
though  the  Commission  is  apparently 
committed  to  allowing  such  reasonable 
costs  in  transmission  rates,  Duke  is 
concerned  about  what  happens  if  state 
regulators  do  not  authorize  charging 
such  costs  to  bundled  retail 
transmission  customers.  Duke  seeks 
clarification  that  if  certain  non- 
jurisdictional  customers  caimot  be 
charged,  the  Commission  will  allow 
wholesale  and  unbundled  retail 
customers  to  bear  all  the  costs. 

TAPS  suggests  that  the  Commission 
should  require  RTOs  seeking  rate 
incentives  to  make  them  available  to 
other  market  participants. 

SoCal  Cities  requests  that  the 
Commission  clarify  our  description  of 
its  position  on  time-differentiated 
rates  ^^  to  state:  "Metropolitan  and  Cal 
DWR  favor  the  use  of  time-of-use 
pricing  or  off-peak  rates  for 
transmission;  SoCal  Cities  oppose  any 


"W.  at  31,173. 

'«W.  at  31,172.  See o/so section  35.34(e)(l)(i). 


generalized  requirement  for  time- 
differentiated  transmission  rates." 

Commission  Conclusion 

We  decline  to  make  any  generic 
rulings,  in  the  abstract,  on  the  recovery 
of  RTO  development  and  operating 
costs.  We  do  not  agree  that  the  benefits 
of  RTOs  flow  only  to  wholesale  markets. 
For  example,  retail  suppliers  will 
benefit  by  access  to  regional  markets  at 
non-pancaked  rates  under  an  RTO. 
However,  we  are  cognizant  that  there 
may  be  limitations  on  the  ability  of 
transmission  providers  to  provide  for 
recovery  of  these  costs  from  all  retail 
ratepayers  in  the  near-term.  We 
encourage  parties  to  raise  these  issues 
during  the  collaboration  process  and  to 
involve  state  regulators  and 
representatives  of  retail  consumers  in 
these  discussions.  We  expect  that  any 
RTO  proposal  will  address  these 
matters. 

In  response  to  TAPS,  there  is  nothing 
in  our  Final  Rule  that  precludes  an  RTO 
.from  involving  entities  other  than 
existing  transmission  owners  in 
transmission  expansion.  Indeed,  we 
expect  that  the  innovative  rate 
treatments  we  have  adopted  will 
provide  greater  flexibility  to  RTOs  in 
ensuring  timely  and  efficient  expansion. 

We  accept  SoCal  Cities'  clarification 
of  its  position. 

7.  Filing  Procedures  for  Innovative  Rate 
Proposals 

As  articulated  in  the  Final  Rule,  the 
Commission  will  evaluate  all  RTO 
proposals  including  any  innovative  rate 
treatment  based  on  the  applicant's 
demonstration  of  how  the  proposed  rate 
treatment  would  help  achieve  the  goals 
of  regional  transmission  organizations, 
including  efficient  use  of  and 
investment  in  the  transmission  system 
and  reliability  benefits.''^  We  also 
required  that  applicants  provide  a  cost- 
benefit  analysis,  including  rate  impacts, 
and  demonstrate  that  the  proposed  rate 
treatment  is  appropriate  for  the 
proposed  RTO  and  that  the  rate 
proposal  is  just,  reasonable,  and  not 
unduly  discriminatory.  In  addition,  the 
Final  Rule  stated  that  pricing  proposals 
involving  moratoriums  and  returns  on 
equity  that  do  not  var\'  according  to 
capital  structure  may  not  be  included  in 
RTO  rates  after  January  1,  2005. 

Rehearing  Requests 

EEI  and  SoCal  Edison  argue  that  the 
Commission  should  eliminate  the 
requirement  of  a  cost-benefit  analysis  in 
order  to  receive  innovative  rates.  These 
entities  note  that  cost-benefit  analyses 


''  FERC  Stats.  &  Regs.  1  31,089  at  31.1»6. 
'»W.  at  31,195. 


■^Id.  at  31.196. 


12108  Fede-al  Register /Vol.  65.  No.  46  /  Wednesday,  March  8.  2000 /Rules  and  Regulations 


an  es  < 


are  difficult  to 
nature,  and  are  like 
expensive  and  time 
litigation  of 
and  models. 

Alliance  Comp 
choice  of  January  1 
and  capricious,  and 
accomplish  the 
encouraging  vo 
RTOs.  .\lhance 
the  Commission 
provision,  and 
owner  participants 
these  issues  in  theii 
Likewise,  EEI  is 
sunset  provision  of 
asserts  that  the 
sunset  innovative 
review  them  on  a 
instead. 


perfdrm,  speculative  in 
y  to  result  in 
consuming 
competing  hypotheticals 


pern  lit 


Con  mission 

n  ite  ; 


benefits  for  electric 


we  expect  that  an  ei'aluation  of  the 


impacts  of  any  pro 
on  electric  markets 


contend  that  the 
2005  is  arbitrary 
unlikely  to 
Coiimission's  goal  of 

formation  of 
Coiipanies  requests  that 
elijninate  the  sunset 
transmission 
n  an  RTO  to  address 
RTO  applications, 
coi  cemed  with  the 
January  1,2005.  EEI 
should  not 
methods,  but 
by-case  basis 


ci  ise- 


Commission  Concli  ision 

We  shall  not  elin  inate  the  cost- 
benefit  analysis  req  uirement.  Those 
urging  us  to  consid  sr  the  transmission 
rate  reforms  we  adc  pted  in  the  Final 
Rule  argued  that  in  lovative  rate 
treatments  would  c  reate  tangible 


markets.  Moreover, 


osed  rate  treatment 
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part  of  the  process  hat  filing  parties 
would  undertake  bi  ffore  selecting  and 
filing  a  specific  inr  ovative  rate 
treatment. 

We  disagree  that  our  selection  of  the 
sunset  date  is  arbiti  ary  and  capricious. 
As  we  noted  in  the  Final  Rule,  the 
innovative  rate  trea  tments  which  are 
available  for  a  limi  ed  time  are 
appropriate  during  a  transitional  period 
only.  The  transitioi  i  period  we  selected 
reflects  a  reasonabi  b  balance  of  the 
benefits  to  RTO  for  mation  provided  by 
mechanisms  such  ;  s  a  rate  moratorium 
and  the  inability  tc  rely  on  these 
mechanisms  for  an  extended  period  of 
time. 

F.  Other  Issues 

1.  Public  Power  an  i  Cooperatives 

The  Final  Rule  c  included  that  a 
properly  formed  R'  'O  should  include  all 
transmission  owne  rs  in  a  specific 
region,  including  r  lunicipals, 
cooperatives.  Federal  Power  Marketing 
Agencies,  Tenness  je  Valley  Authority 


and  other  state  anc 
Section  35.34(d)(4 
required  that  an  R 


00  FERC  Stats.  &  Regs 


local  entities. 8° 

of  the  regulatory  text 

O  proposal  filed 


with  the  Commiss:  on  include  a 
description  of  "eff  )rts  made  to  include 
public  power  entit  les  in  the  proposed 
Regional  Transmis  sion  Organization." 


Rehearing  Requests 

NRECA  and  Dairyland  seek 
clarification  and  revision  of  section 
35.34(d)(4)  of  the  regulatory  text.  These 
entities  assert  that  the  Commission 
inadvertently  failed  to  include  the  term 
"cooperatives"  in  the  regulatory  text, 
while  the  corresponding  text  of  the 
preamble  repeatedly  referred  to  public 
power  entities  and  cooperatives 
separately. 

East  Texas  Cooperatives  assert  that 
although  the  Final  Rule  directs  RTOs  to 
include  public  power  and  cooperatives 
in  the  planning  process,  it  does  not 
require  RTOs  to  allow  small 
transmission  owners  to  place  their 
facilities  under  the  RTO  tariff  and 
recover  a  portion  of  their  annual 
transmission  revenue  requirements 
through  the  RTO  tariff.  East  Texas 
Cooperatives  argue  that  it  does  little 
good  to  require  RTOs  to  include 
cooperatives  in  the  development 
process  if  the  RTO  may  refuse  to  allow 
the  cooperative  to  place  its  facilities 
under  the  RTO  tariff  and  receive  an 
allocation  of  revenue. 

Commission  Conclusion 

As  requested  by  NRECA  and 
Dairyland,  we  clarif>'  that  section 
35.34(d)(4)  should  include  cooperatives 
consistent  with  the  text  of  the  preamble. 
In  fact,  our  intent  was  for  those 
proposing  RTOs  to  consult  with,  all  non- 
public utility  transmission  owners  in  its 
region.  We  will  revise  section 
35.34(d)(4)  to  read  as  follows,  with  the 
addition  to  the  text  underlined:  "Any 
proposal  filed  under  this  paragraph  (d) 
must  include  an  explanation  of  efforts 
made  to  include  public  power  entities 
and  electric  power  cooperatives  in  the 
proposed  Regional  Transmission 
Organization." 

In  response  to  East  Texas 
Cooperatives,  the  Commission 
explained  in  the  Final  Rule  that 
participation  by  public  power  entities 
and  cooperatives  is  vital  to  ensure  that 
each  RTO  is  appropriate  in  size  and 
scope.  We  continue  to  expect  public 
power  entities  and  cooperatives  to  join 
RTOs  and  to  participate  fully  in  RTO 
formation  and  operation.^^  Furthermore, 
we  agree  that  all  transmission  owners 
should  be  compensated  for  the  use  of 
their  facilities,  although  we  cannot 
conclude  in  this  rehearing  order  what 
types  of  compensation  methods  should 
be  used  in  a  particular  circumstance. 


1  31.089  at  31,200-02. 


*'  While  the  filing  requirements  of  section 
35.34(c)  apply  only  to  public  utilities,  we  will 
permit  submittals  by  non-public  utilities  if  they 
wish  to  inform  the  Commission  of  their  views. 


2.  Existing  Transmission  Contracts 

In  the  Final  Rule,  the  Commission 
concluded  it  is  not  appropriate  to  order 
generic  abrogation  of  existing 
transmission  contracts  at  this  time.^^  \fifQ 
adopted  the  measured  approach  of 
addressing  the  issue  of  existing 
transmission  contracts  on  an  RTO-by- 
RTO  basis  and  we  stated  that  each  RTO 
can  propose  whatever  contract  reform  is 
necessary.  The  Commission  stated  that 
its  goal  in  review  of  existing 
transmission  contracts  is  to  balance  the 
desire  to  honor  existing  contractual 
arrangements  with  the  need  for  a 
uniform  approach  for  transmission 
pricing  and  the  elimination  of  pancaked 
rates. 

Rehearing  Requests 

Metropolitan,  PSE&G  and  TANC/MID 
request  rehearing  on  this  issue. 
Metropolitan  and  TANC/MID  argue  that 
the  Commission  failed  to  provide  a 
reasonable  explanation  for  encouraging 
RTOs  to  propose  piecemeal  abrogation 
of  existing  contracts  and  that  this  policy 
is  a  departure  from  Order  No.  888. 
PSE&G  asserts  that  the  Commission 
erred  in  refusing  to  address  treatment  of 
existing  contracts  on  a  generic  basis  and 
that  the  Commission  should  allow 
existing  contracts  to  remain  in  effect 
following  the  formation  of  an  RTO. 

Commission  Conclusion 

We  clarify  that  Order  No.  2000  did 
not  order  abrogation  of  existing 
transmission  contracts.  We  continue  to 
recognize  that  existing  contracts 
represent  negotiated  agreements. 
However,  this  issue  has  arisen  in  every 
ISO  fifing  tendered  to  date,  and  we 
intend  to  address  the  issue  of  existing 
transmission  contracts  on  an  RTO-by- 
RTO  basis  when  it  arises  again.  RTOs 
may  propose  whatever  contract  reform 
they  conclude  is  necessary  to  convert 
from  existing  contracts  to  RTO  service. 
The  circumstances  faced  by  each  region 
may  differ  significantly  emd  the 
likelihood  that  parties  can  reach 
agreement  on  how  to  resolve  this  issue 
is  enhanced  if  they  have  the  flexibility 
to  design  region-specific  solutions.  As 
we  stated  in  the  Final  Rule:  "[0]iu-  goal 
in  reviewing  existing  transmission 
contracts  and  contract  transition  plans 
is  to  balance  the  desire  to  honor  existing 
contractual  arrangements  with  the  need 
for  a  uniform  approach  for  transmission 
pricing  and  the  elimination  of  pancaked 
rates."  ^3 


•2FERC  Stats.  &  Reg.  1  31.089  at  31,205. 
03  Id. 
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3.  Lighter  Handed  Regulation 

In  the  Final  Rule,  the  Commission 
concluded  that  a  properly  structiu-ed 
RTO  would  reduce  the  need  for 
Commission  oversight  smd  scrutiny, 
which  would  benefit  both  the  industry 
and  the  Commission.^''  We  stated  that 
some  degree  of  deference  could  be 
granted  on  certain  issues  to  independent 
RTOs  that  have  appropriate  procedural 
mechanisms  in  place  to  ensure  adequate 
representation  of  all  viewpoints.  In  the 
Final  Rule,  the  Commission  noted  that 
we  caimot  delineate  the  appropriate 
degree  of  deference,  or  on  what  issues. 
We  believe,  however,  to  the  extent  an 
issue  can  be  resolved  fairly  within  a 
region  without  Commission 
involvement,  benefits  accrue  to  all 
p'arties. 

Rehearing  Requests 

Dynegy  argues  that  the  Commission's 
deference  standard  has  the  potential  to 
confer  broad  unilateral  powers  on  RTOs. 
Dynegy  requests  that  the  Commission: 
(1)  clarify  that  if  a  party  challenges  the 
bona  fides  of  an  alleged  consensus,  the 
Commission  will  independently 
examine  the  facts  and  circiunstances  to 
determine  if  there  was  a  true  consensus; 
and  (2)  clarify  that  if  an  RTO  seeks 
deference  on  the  adoption  of  a 
particular  rule,  the  Commission  will 
ensure  that  the  rule  is  promulgated  in 
advance  piusuant  to  appropriate 
internal  procedures  and  subject  to 
Commission  review. 

Commission  Conclusion 

At  the  outset,  we  note  that  we  v«ll 
continue  to  apply  the  level  of  regulation 
and  scrutiny  that  is  necessary  to  ensiu^ 
that  public  utilities  comply  with  the 
FPA  and  our  regulations.  We  confirm 
that  our  purpose  is  not  to  rely  solely  on 
consensus  as  the  basis  for  accepting 
RTO  provisions.  However,  we  intend  to 
give  considerable  weight  to  those 
aspects  of  an  RTO  proposal  that  result 
from  good  faith  efforts  and  an  inclusive 
collaboration  process.  We  encourage  all 
parties  to  participate  in  the  collaborative 
process  and  to  consider  the  diverse 
interests  and  needs  of  the  other 
participants.  In  this  rehearing  order,  we 
will  not  dictate  the  procedures  that 
RTOs  must  follow  in  adopting  and 
promulgating  rules.  We  expect, 
however,  that  these  procedures  will  be 
clearly  defined  in  any  RTO  proposal 
that  is  filed  with  the  Commission. 


G.  Implementation  Issues 

1.  Filing  Requirements 

In  the  Final  Rule,  the  Conunission 
required  that  all  public  utilities  that 
own,  operate  or  control  interstate 
transmission  facilities  (except  those 
aheady  participating  in  an  approved 
regional  transmission  entity)  file  by 
October  15,  2000,  either  a  proposal  to 
participate  in  an  RTO  or  an  alternative 
filing  describing  efforts  and  plans  to 
participate  in  an  RTO.^s 

Rehearing  Requests 

hfRECA  notes  that  some  entities 
(small  utilities  as  defined  by  the  Small 
Business  Association  and  entities  with 
only  limited  and  discrete  transmission 
facilities  that  do  not  form  an  integrated 
transmission  grid)  have  been  granted 
waivers  of  some  of  the  requirements  of 
Order  Nos.  888  and  889.  NRECA 
requests  that  the  Commission  clarify 
that  utilities  with  such  waivers  also  be 
granted  waivers  from  the  filings 
mandated  by  section  35.34(c).  NRECA 
argues  that  the  transmission  facilities 
ovkTied  by  a  utility  holding  waivers  from 
Order  Nos.  888  and  889  are  not  critical 
to  an  RTO  and  that  the  costs  associated 
with  making  the  section  35.34(c)  filing 
will  exceed  the  benefits. 

Commission  Conclusion 

We  deny  NRECA's  request  to  waive 
the  filing  requirements  of  section 
35.34(c)  to  entities  that  have  been 
granted  waivers  from  some  of  the 
requirements  of  Order  Nos.  888  and  889. 
We  note  that  the  Final  Rule  only 
requires  that  each  public  utility  that 
owns,  operates  or  controls  transmission 
facilities  participate  in  one-time  filings 
proposing  an  RTO  or  make  a  filing 
explaining  why  they  are  not 
participating  in  an  RTO  proposal.  In  any 
filing  explaining  why  they  are  not 
participating  in  an  RTO,  we  will  allow 
entities  that  previously  have  been 
granted  waiver  from  some  or  all  of  the 
requirements  of  Order  Nos.  888  and  889 
to  make  an  abbreviated  filing.^e 
However,  we  expect  that  all  utilities, 
including  those  transmission-owning 
utilities  that  received  waivers,  will 
participate  in  the  collaborative  process. 
Moreover,  diu'ing  the  collaborative 
process,  we  expect  those  utilities  to 
consider  their  involvement  in  an  RTO, 
e.g.,  to  ensure  that  formation  of  an  RTO 
is  not  impaired  by  the  exclusion  of  their 
limited  transmission  facilities. 


"W.  at  31,027. 


85Seejd.  at  31,226. 

*«  We  also  clarify  that  we  are  not  precluding  such 
entities  from  participating  in  joint  filings  with  other 
public  utilities  or  having  other  public  utilities  file 
on  their  behalf. 


2.  Deadline  for  RTO  Operation 

In  the  Final  Rule,  the  Commission 
retained  the  originally  proposed  startup 
and  other  functional  implementation 
deadlines  (RTO  startup  by  December  15, 
2001,  implementation  of  congestion 
management  by  December  15.  2002,  and 
implementation  of  the  parallel  path  flow 
coordination  and  transmission  planning 
and  expansion  functions  by  2004).*^ 

Rehearing  Requests 

Duke  is  concerned  that  it  will  not  be 
able  to  comply  with  the  time  schedule 
set  forth  in  Order  No.  2000  for  formation 
of  an  RTO  without  infringing  on  state 
jurisdiction  over  retail  electric  service. 
Duke  requests  clarification  that  the 
timetables  set  forth  in  Order  No.  2000 
are  merely  benchmarks  and  that 
Commission  will  permit  public  utilities 
to  transition  to  RTO  membership  in  a 
manner  that  is  coordinated  with  state 
retail  service  restructuring  and 
imbundling.  In  addition,  EEI  argues  tbat 
the  time  schedules  for  RTO 
implementation  are  unreasonable  and 
unrealistic  given  the  record  of  RTO 
formation  to  date.  EEI  requests  that  the 
Commission  modify  the  time  schedules 
consistent  with  the  flexibility  shown 
throughout  the  Final  Rule  and  to  reflect 
a  reasonable  timetable  for  the 
development  and  implementation  of  an 
RTO. 

Commission  Conclusion 

We  will,deny  EEI's  request  to  modify 
the  time  schedules  adopted  in  the  Final 
Rule.  We  will  also  reject  Duke's 
clarification  that  the  RTO  operational 
deadlines  in  the  Final  Rule  are  merely 
benchmarks.  We  continue  to  believe 
that  the  timetable  for  RTO  formation 
and  implementation  established  in  the 
Final  Rule  is  feasible  and  realistic.  First, 
we  note  that  all  industry  participants 
and  the  Commission  have  learned  a 
great  deal  during  the  formation  of  the 
five  ISOs  under  Commission 
jurisdiction  and  this  knowledge  should 
facilitate  RTO  formation.  Second,  the 
Final  Rule  provided  flexibility  that 
enables  an  RTO  to  satisfy  the  minimum 
characteristics  and  functions  in  a  cost 
efficient  manner.  Moreover,  we  adopted 
a  longer  phase-in  period  for  functions 
that  may  be  difficult  to  establish,  such 
as  congestion  management,  parallel  path 
flow  measures,  and  transmission 
planning  and  expansion.  In  response  to 
Duke,  we  stated  in  the  Final  Rule  that 
"an  acceptable  RTO  structure  need  not 
be  a  monolithic  organization  that 
requires  an  extended  period  of  time  to 
become  fully  set  up  so  that  it  can 


'^See  FERC  Stats.  &  Regs.  131.089  at  31,229. 
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Vn.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hoiu-s  (8:30  a.m.  to  5:00  p.m.  Eastern 
time)  at  888  First  Street.  NE.  Room  2A. 
Washington,  DC  20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

•  CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Conmiission  since  November  14, 1994. 
CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 

•  RIMS  contains  images  of  documents 
submitted  to  and  issues  by  the 
Commission  after  November  16,  1981. 
Documents  from  November  1995  to  the 
present  can  be  viewed  and  printed  fi"om 
FERC's  Home  Page  using  the  RIMS  link 
or  the  Energy  Information  Online  icon. 
Descriptions  of  documents  back  to 
November  16. 1981,  are  also  available 
from  RIMS-on-the-Web;  requests  for 
copies  of  these  and  other  older 
dociunents  should  be  submitted  to  the 
Public  Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  horn's  from  our  Help  line  at 
(202)  208-2222  (e-mail  to 
WebMaster@ferc.fed.us)  of  the  Public 
Reference  Room  at  (202)  208-1371  (e- 
mail  to 
public. referenceroom@f ere.  fed. us). 

During  normal  business  hoiu-s. 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS.  CIPS.  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

List  of  Subjects  in  18  CFR  Part  35 

Electric  power  rates,  Electric  utilities, 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
David  P.  Boergers, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  35.  Chapter  I, 
Title  18  of  the  Code  of  Federal 
Regulations,  as  follows: 


PART  35— FILING  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Part  35  is  amended  by  revising 
§  35.34  to  read  as  follows: 

Subpart  F— Procedures  and 
Requirements  Regarding  Regional 
Transmission  Organizations 

§35.34    Regional  Transmission 
Organizations. 

(a)  Purpose.  This  section  establishes 
required  characteristics  and  functions 
for  Regional  Transmission 
Organizations  for  the  piupose  of 
promoting  efficiency  and  reliability  in 
the  operation  and  planning  of  the 
electric  transmission  grid  and  ensiuing 
non-discrimination  in  the  provision  of 
electric  transmission  services.  This 
section  further  directs  each  public 
utility  that  owns,  operates,  or  controls 
facilities  used  for  the  transmission  of 
electric  energy  in  interstate  commerce  to 
make  certain  filings  with  respect  to 
forming  and  participating  in  a  Regional 
Transmission  Organization. 

(b)  Definitions. 

(1)  Regional  Transniission 
Organization  means  an  entity  that 
satisfies  the  minimiun  characteristics  set 
forth  in  paragraph  (j)  of  this  section, 
performs  the  functions  set  forth  in 
paragraph  (k)  of  this  section,  and 
accommodates  the  open  architecttire 
condition  set  forth  in  paragraph  (1)  of 
this  section. 

(2)  Market  participant  means: 

(i)  Any  entity  that,  either  directly  or 
through  an  affiliate,  sells  or  brokers 
electric  energy,  or  provides  ancillary 
services  to  the  Regional  Transmission 
Organization,  unless  the  Commission 
finds  that  the  entity  does  not  have 
economic  or  commercial  interests  that 
would  be  significantly  affected  by  the 
Regional  Transmission  Organization's 
actions  or  decisions;  and 

(ii)  Any  other  entity  that  the 
Commission  finds  has  economic  or 
commercial  interests  that  would  be 
significantly  affected  by  the  Regional 
Transmission  Organization's  actions  or 
decisions. 

(3)  Affiliate  means  the  definition 
given  in  section  2(a)(ll)  of  the  Public 
Utility  Holding  Company  Act  (15  U.S.C. 
79b(a)(ll)). 

(4)  Class  of  market  participants  means 
two  or  more  market  participants  with 
common  economic  or  commercial 
interests. 

(c)  General  rule.  Except  for  those 
public  utilities  subject  to  the 
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requirements  of  paragraph  (h)  of  this 
section,  every  public  utility  that  owns, 
operates  or  controls  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce  as  of  March  6,  2000 
must  file  with  the  Commission,  no  later 
than  October  15,  2000,  one  of  the 
following: 

(1)  A  proposal  to  participate  in  a 
Regional  Transmission  Organization 
consisting  of  one  of  the  types  of 
submittals  set  forth  in  paragraph  (d)  of 
this  section;  or 

(2)  An  alternative  filing  consistent 
with  paragraph  (g)  of  this  section. 

(d)  Proposal  to  participate  in  a 
Regional  Transmission  Organization. 
For  purposes  of  this  section,  a  proposal 
to  participate  in  a  Regional 
Transmission  Organization  means: 

(1)  Such  filings,  made  individually  or 
jointly  with  other  entities,  pursuant  to 
sections  203,  205  and  206  of  the  Federal 
Power  Act  (16  U.S.C.  824b,  824d,  and 
824e),  as  are  necessary  to  create  a  new 
Regional  Transmission  Organization; 

(2)  Such  filings,  made  individually  or 
jointly  with  other  entities,  pursuant  to 
sections  203,  205  and  206  of  the  Federal 
Power  Act  (16  U.S.C.  824b,  824d,  and 
824e),  as  are  necessary  to  join  a  Regional 
Transmission  Organization  approved  by 
the  Commission  on  or  before  the  date  of 
the  filing;  or 

(3)  A  petition  for  declaratory  order, 
filed  individually  or  jointly  with  other 
entities,  asking  whether  a  proposed 
transmission  entity  would  qualify  as  a 
Regional  Transmission  Organization 
and  containing  at  least  the  following: 

(i)  A  detailed  description  of  the 
proposed  transmission  entity,  including 
a  description  of  the  organizational  and 
operational  structure  and  the  intended 
participants; 

(ii)  A  discussion  of  how  the 
transmission  entity  would  satisfy  each 
of  the  characteristics  and  functions  of  a 
Regional  Transmission  Organization 
specified  in  paragraphs  (j),  (k)and  (1)  of 
this  section; 

(iii)  A  detailed  description  of  the 
Federal  Power  Act  section  205  rates  that 
will  be  filed  for  the  Regional 
Transmission  Organization;  and 

(iv)  A  commitment  to  make  filings 
piu-suant  to  sections  203,  205  and  206 
of  the  Federal  Power  Act  (16  U.S.C. 
824b,  824d,  and  824e),  as  necessary, 
promptly  after  the  Commission  issues 
an  order  in  response  to  the  petition. 

(4)  Any  proposal  filed  under  this 
paragraph  (d)  must  include  an 
explanation  of  efforts  made  to  include 
public  power  entities  and  electric  power 
cooperatives  in  the  proposed  Regional 
Transmission  Organization. 


(e)  Innovative  transmission  rate 
treatments  for  Regional  Transmission 
Organizations. 

(1)  The  Commission  will  consider 
authorizing  any  innovative  transmission 
rate  treatment,  as  discussed  in  this 
paragraph  (e),  for  an  approved  Regional 
Transmission  Organization.  An 
applicant's  request  must  include: 

(i)  A  detailed  explanation  of  how  any 
proposed  rate  treatment  would  help 
achieve  the  goals  of  Regional 
Transmission  Organizations,  including 
efficient  use  of  and  investment  in  the 
transmission  system  and  reliability 
benefits  to  consumers; 

(ii)  A  cost-benefit  analysis,  including 
rate  impacts;  and 

(iii)  A  detailed  explanation  of  why  the 
proposed  rate  treatment  is  appropriate 
for  the  Regional  Transmission 
Organization. 

The  applicant  must  support  any  rate 
proposal  under  this  paragraph  (e)  as 
just,  reasonable,  and  not  imduly 
discriminatory  or  preferential. 

(2)  For  purposes  of  this  paragraph  (e), 
innovative  transmission  rate  treatment 
means  any  of  the  following: 

(i)  A  transmission  rate  moratorium, 
which  may  include  proposals  based  on 
formerly  bundled  retail  transmission 
rates; 

(ii)  Rates  of  return  that: 

(A)  Are  formulary; 

(B)  Consider  risk  premiums  and 
account  for  demonstrated  adjustments 
in  risk;  or 

(C)  Do  not  vary  with  capital  structure; 
(iii)  Non-traditional  depreciation 

schedules  for  new  transmission 
investment; 

(iv)  Transmission  rates  based  on 
levelized  recovery  of  capital  costs; 

(v)  Transmission  rates  that  combine 
elements  of  incremental  cost  pricing  for 
new  transmission  facilities  with  an 
embedded-cost  access  fee  for  existing 
transmission  facilities;  or 

(vi)  Performance-based  transmission 
rates. 

(3)  A  request  for  performance-based 
transmission  rates  imder  this  paragraph 
(e)  may  include  factors  such  as: 

(i)  A  method  for  calculating  initial 
transmission  rates  (including  price  caps 
and  any  provisions  for  discounting); 

(ii)  A  mechanism  for  adjusting  initial 
rates,  which  may  be  derived  from  or 
based  upon  external  factors  or  indices  or 
a  specific  performance  measure; 

(iii)  Time  periods  for  redetermining 
initial  rates;  and 

(iv)  Costs  to  be  excluded  from 
performance-based  rates. 

(4)  An  innovative  transmission  rate 
treatment  or  any  other  rate  proposal 
made  for  an  approved  Regional 
Transmission  Organization  may  be 


requested  as  part  of  any  filing  that  is 
made  imder  paragraph  (d)  of  this  section 
or  in  any  subsequent  rate  change 
proposal  under  section  205  of  the 
Federal  Power  Act  (16  U.S.C.  824d). 
Unless  otherwise  ordered  by  the 
Commission,  an  approved  Regional 
Transmission  Organization  may  not 
include  in  rates  any  innovative 
transmission  rate  treatment  under 
paragraphs  (e)(2)(i)  and  (e){2)(ii)(C)  of 
this  section  after  January  1,  2005. 

(f)  Transfer  of  operational  control. 
Any  public  utility's  proposal  to 
participate  in  a  Regional  Transmission 
Organization  filed  pursuant  to 
paragraph  (c)(1)  of  this  section  must 
propose  that  operational  control  of  that 
public  utility's  transmission  facilities 
will  be  transferred  to  the  Regional 
Transmission  Organization  on  a 
schedule  that  will  allow  the  Regional 
Transmission  Organization  to 
commence  operating  the  facilities  no 
later  than  December  15,  2001. 

Note  to  paragraph  (f):  The  requirement  in 
paragraph  (f)  of  this  section  may  be  satisfied 
by  proposing  to  transfer  to  the  Regional 
Transmission  Organization  ownership  of  the 
facilities  in  addition  to  operational  control. 

(g)  Alternative  filing.  Any  filing  made 
pursuant  to  paragraph  (c)(2)  of  this 
section  must  contain: 

(1)  A  description  of  any  efforts  made 
by  that  public  utility  to  participate  in  a 
Regional  Transmission  Organization; 

(2)  A  detailed  explanation  of  the 
economic,  operational,  commercial, 
regulatory,  or  other  reasons  the  public 
utility  has  not  made  a  filing  to 
participate  in  a  Regional  Transmission 
Organization,  including  identification  of 
any  existing  obstacles  to  participation  in 
a  Regional  Transmission  Organization; 
and 

(3)  The  specific  plans,  if  any,  the 
public  utility  has  for  further  work 
toward  participation  in  a  Regional 
Transmission  Organization,  a  proposed 
timetable  for  such  activity,  an 
explanation  of  efforts  made  to  include 
public  power  entities  in  the  proposed 
Regional  Transmission  Organization, 
and  any  factors  (including  any  law.  rule 
or  regulation)  that  may  affect  the  public 
utility's  ability  or  decision  to  participate 
in  a  Regional  Transmission 
Organization. 

(h)  Public  utilities  participating  in 
approved  transmission  entities.  Every 
public  utility  that  owns,  operates  or 
controls  facilities  used  for  the 
transmission  of  electric  energ>'  in 
interstate  commerce  as  of  March  6, 
2000.  and  that  has  filed  with  the 
Commission  on  or  before  March  6,  2000 
to  transfer  operational  control  of  its 
facilities  to  a  transmission  entity  that 
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has  been  approved  i  )r  conditionally 
approved  by  the  Co  nmission  on  or 
before  March  6,  20C  0  as  being  in 
conformance  with  t  le  eleven  ISO 
principles  set  forth  in  Order  No.  888, 
FERC  Statutes  and  1  Regulations, 
Regulations  Preaml  le  January  1991- 
June  1996  1131.036  Final  Rule  on  Open 
Access  and  Strande  i  Costs;  see  61  FR 
21540.  May  10,  199  5),  must, 
individually  or  join  lly  with  other 
entities,  file  with  th  b  Commission,  no 
later  than  January  1 5,  2001: 

(1)  A  statement  tl  at  it  is  participating 
in  a  transmission  ei  itity  that  has  been  so 
approved; 

12)  A  detailed  ex{  lanation  of  the 
extent  to  which  the  transmission  entity 
in  which  it  participates  has  the 
characteristics  and  lerforms  the 
functions  of  a  Regie  nal  Transmission 
Organization  speciied  in  paragraphs  (j) 
and  (k)  of  this  secti  )n  and 
accommodates  the  ipen  architecture 
conditions  in  parag  raph'{l)  of  this 
section;  and 

(3)  To  the  extent  lie  transmission 
entity  in  which  the  public  utility 
participates  does  m  )t  meet  all  the 
requirements  of  a  R  egional 
Transmission  Orga:  lization  specified  in 
paragraphs  (j),  (k),  i  md  (1)  of  this  section, 

(i)  A  proposal  to  Darticipate  in  a 
Regional  Transmiss  ion  Organization 
that  meets  such  req  uirements  in 
accordance  with  pj  ragraph  (d)  of  this 
section, 

(ii)  A  proposal  to  modify  the  existing 
transmission  entity  so  that  it  conforms 
to  the  requirement!  of  a  Regional 
Transmission  Orga  lization,  or 

(iii)  A  filing  cont  lining  the 
information  specified  in  paragraph  (g)  of 
this  section  addres  ling  any  efforts, 
obstacles,  and  plans  with  respect  to 
conformance  with  hose  requirements. 

(i)  Entities  that  become  public  utilities 
with  transmission  ^  acilities.  An  entity 
that  is  not  a  public  utility  that  owns, 
operates  or  control  i  facilities  used  for 
the  transmission  o!  electric  energy  in  • 
interstate  commerc  e  as  of  March  6, 
2000,  but  later  beci  imes  such  a  public 
utility,  must  file  a  )roposal  to 
participate  in  a  Re|  ional  Transmission 
Organization  in  aci  :ordance  with 
paragraph  (d)  of  th  s  section,  or  an 
alternative  filing  ii  accordance  with 
paragraph  (g)  of  th  s  section,  by  October 
15,  2000  or  60  day  ;  prior  to  the  date  on 
which  the  public  i  tility  engages  in  any 
transmission  of  elf  ctric  energy  in 
interstate  commen  ;e,  whichever  comes 
later.  If  a  proposal  lo  participate  in 
accordance  with  p  iragraph  (d)  of  this 
section  is  filed,  it  i  lust  propose  that 
operational  contro  of  the  applicant's 
transmission  syste  n  will  be  transferred 
to  the  Regional  Tri  nsmission 


Organization  within  six  months  of  filing 
the  proposal. 

(j)  Required  characteristics  for  a 
Regional  Transmission  Organization.  A 
Regional  Transmission  Organization 
must  satisfy  the  following 
characteristics  when  it  commences 
operation: 

(1)  Independence.  The  Regional 
Transmission  Organization  must  be 
independent  of  any  market  participant. 
The  Regional  Transmission 
Organization  must  include,  as  part  of  its 
demonstration  of  independence,  a 
demonstration  that  it  meets  the 
following: 

(i)  The  Regional  Transmission 
Organization,  its  employees,  and  any 
non-stakeholder  directors  must  not  have 
financial  interests  in  any  market 
participant. 

(ii)  The  Regional  Transmission 
Organization  must  have  a  decision 
making  process  that  is  independent  of    . 
control  by  any  market  participant  or 
class  of  participants. 

(iii)  The  Regional  Transmission 
Organization  must  have  exclusive  and 
independent  authority  under  section 
205  of  the  Federal  Power  Act  (16  U.S.C. 
824d),  to  propose  rates,  terms  and 
conditions  of  transmission  service 
provided  over  the  facilities  it  operates. 

Note  to  paragraph  (j)(l)(iii):  Transmission 
owners  retain  authority  under  section  205  of 
the  Federal  Power  Act  (16  U.S.C.  824d)  to 
seek  recovery  from  the  Regional 
Transmission  Organization  of  the  revenue 
requirements  associated  with  the 
transmission  facilities  that  they  own. 

(iv)(A)  The  Regional  Transmission 
Organization  must  provide: 

(1)  With  respect  to  any  Regional 
Transmission  Organization  in  which 
market  participants  have  an  ownership 
interest,  a  compliance  audit  of  the 
independence  of  the  Regional 
Transmission  Organization's  decision 
making  process  under  paragraph 
(j)(l)(ii)  of  this  section,  to  be  performed 
two  years  after  approval  of  the  Regional 
Transmission  Organization,  and  every 
three  years  thereafter,  unless  otherwise 
provided  by  the  Commission. 

(2)  With  respect  to  any  Regional 
Transmission  Organization  in  which 
market  participants  have  a  role  in  the 
Regional  Transmission  Organization's 
decision  making  process  but  do  not 
have  an  ownership  interest,  a 
compliance  audit  of  the  independence 
of  the  Regional  Transmission 
Organization's  decision  making  process 
under  paragraph  (j)(l)(ii)  of  this  section, 
to  be  performed  two  years  after  its 
approval  as  a  RegioneJ  Transmission 
(jrganization. 

(B)  The  compliance  audits  under 
paragraph  (j)(l)(iv)(A)  of  this  section 


must  be  performed  by  auditors  who  are 
not  affiliated  with  the  Regional 
Transmission  Organization  or 
transmission  facility  owners  that  are 
members  of  the  Regional  Transmission 
Organization. 

(2)  Scope  and  regional  configuration. 
The  Regional  Transmission 
Organization  must  serve  an  appropriate 
region.  The  region  must  be  of  sufficient 
scope  and  configuration  to  permit  the 
Regional  Transmission  Organization  to 
maintain  reliability,  effectively  perform 
its  required  functions,  and  support 
efficient  and  non-discriminatory  power 
markets. 

(3)  Operational  authority.  The 
Regional  Transmission  Organization 
must  have  operational  authority  for  all 
transmission  facilities  under  its  control. 
The  Regional  Transmission 
Organization  must  include,  as  part  of  its 
demonstration  of  operational  authority, 
a  demonstration  that  it  meets  the 
following: 

(i)  If  any  operational  functions  are 
delegated  to,  or  shared  with,  entities 
other  than  the  Regional  Transmission 
Organization,  the  Regional 
Transmission  Organization  must  ensure 
that  this  sharing  of  operational  authority 
will  not  adversely  affect  reliability  or 
provide  any  market  participant  with  an 
unfair  competitive  advantage.  Within 
two  years  after  initial  operation  as  a 
Regional  Transmission  Organization, 
the  Regional  Transmission  Organization 
must  prepare  a  public  report  that 
assesses  whether  any  division  of 
operational  authority  hinders  the 
Regional  Transmission  Organization  in 
providing  reliable,  non-discriminatory 
and  efficiently  priced  transmission 
service. 

(ii)  The  Regional  Transmission 
Organization  must  be  the  security 
coordinator  for  the  facilities  that  it 
controls. 

(4)  Short-term  reliability.  The 
Regional  Transmission  Organization 
must  have  exclusive  authority  for 
maintaining  the  short-term  reliability  of 
the  grid  that  it  operates.  The  Regional 
Transmission  Organization  must 
include,  as  part  of  its  demonstration 
with  respect  to  reliability,  a 
demonstration  that  it  meets  the 
following: 

(i)  The  Regional  Transmission 
Organization  must  have  exclusive 
authority  for  receiving,  confirming  and 
implementing  all  interchange  schedules. 

(ii)  The  Regional  Transmission 
Organization  must  have  the  right  to 
order  redispatch  of  any  generator 
connected  to  transmission  facilities  it 
operates  if  necessary  for  the  reliable 
operation  of  these  facilities. 
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(iii)  When  the  Regional  Transmission 
Organization  operates  transmission 
facilities  owned  by  other  entities,  the 
Regional  Transmission  Organization 
must  have  authority  to  approve  or 
disapprove  all  requests  for  scheduled 
outages  of  transmission  facilities  to 
ensure  that  the  outages  can  be 
accommodated  within  established 
reliability  standards. 

(iv)  If  the  Regional  Transmission 
Organization  operates  imder  reliability 
standards  establ'shed  by  another  entity 
[e.g.,  a  regional  reliability  coimcil),  the 
Regional  Transmission  Organization 
must  report  to  the  Commission  if  these 
standards  hinder  it  from  providing 
reliable,  non-discriminatory  and 
efficiently  priced  transmission  service. 

(k)  Required  functions  of  a  Regional 
Tmnsmission  Organization.  The 
Regional  Transmission  Organization 
must  perform  the  following  functions. 
Unless  otherwise  noted,  the  Regional 
Transmission  Organization  must  satisfy 
these  obligations  when  it  commences 
operations. 

(1)  Tariff  administration  and  design. 
The  Regional  Transmission 
Organization  must  administer  its  own 
transmission  tariff  and  employ  a 
transmission  pricing  system  that  will 
promote  efficient  use  and  expansion  of 
transmission  and  generation  facilities. 
As  part  of  its  demonstration  with 
respect  to  tariff  administration  and 
design,  the  Regional  Transmission 
Organization  must  satisfy  the  standards 
listed  in  paragraphs  (k)(l){i)  and  (ii)  of 
this  section,  or  demonstrate  that  an 
alternative  proposal  is  consistent  with 
or  superior  to  satisfying  such  standards. 

(i)  The  Regional  Transmission 
Organization  must  be  the  only  provider 
of  transmission  service  over  the 
facilities  under  its  control,  and  must  be 
the  sole  administrator  of  its  own 
Commission-approved  open  access 
transmission  tariff.  The  Regional 
Transmission  Organization  must  have 
the  sole  authority  to  receive,  evaluate, 
and  approve  or  deny  all  requests  for 
transmission  service.  The  Regional 
Transmission  Organization  must  have 
the  authority  to  review  and  approve 
requests  for  new  interconnections. 

fii)  Customers  under  the  Regional 
Transmission  Organization  tariff  must 
not  be  charged  multiple  access  fees  for 
the  recovery  of  capital  costs  for 
transmission  service  over  facilities  that 
the  Regional  Transmission  Organization 
controls. 

(2)  Congestion  management.  The 
Regional  Transmission  Organization 
must  ensure  the  development  and 
operation  of  market  mechanisms  to 
manage  transmission  congestion.  As 
part  of  its  demonstration  with  respect  to 


congestion  management,  the  Regional 
Transmission  Organization  must  satisfy 
the  standards  listed  in  paragraph 
(k)(2)(i)  of  this  section,  or  demonstrate 
that  an  alternative  proposal  is  consistent 
with  or  superior  to  satisfying  such 
standards. 

(i)  The  market  mechanisms  must 
accommodate  broad  participation  by  all 
market  participants,  and  must  provide 
all  transmission  customers  with 
efficient  price  signals  that  show  the 
consequences  of  their  transmission 
usage  decisions.  The  Regional 
Transmission  Organization  must  either 
operate  such  markets  itself  or  ensure 
that  the  task  is  performed  by  another 
entity  that  is  not  affiliated  with  any 
market  participant. 

(ii)  The  Regional  Transmission 
Organization  must  satisfy  the  market 
mechanism  requirement  no  later  than 
one  year  after  it  commences  initial 
operation.  However,  it  must  have  in 
place  at  the  time  of  initial  operation  an 
effective  protocol  for  managing 
congestion. 

(3)  Parallel  path  flow.  The  Regional 
Transmission  Organization  must 
develop  and  implement  procedures  to 
address  parallel  path  flow  issues  within 
its  region  and  with  other  regions.  The 
Regional  Transmission  Organization 
must  satisfy  this  requirement  with 
respect  to  coordination  with  other 
regions  no  later  than  three  years  after  it 
commences  initial  operation. 

(4)  Ancillary  services.  The  Regional 
Transmission  Organization  must  serve 
as  a  provider  of  last  resort  of  all 
ancillary  services  required  by  Order  No. 
888,  FERC  Statutes  and  Regulations, 
Regulations  Preamble  January  1991- 
June  1996  H  31,036  (Final  Rule  on  Open 
Access  and  Stranded  Costs;  see  61  PR 
21540,  May  10,  1996),  and  subsequent 
orders.  As  part  of  its  demonstration  with 
respect  to  ancillary  services,  the 
Regional  Transmission  Organization 
must  satisfy  the  standards  listed  in 
paragraphs  {k)(4)(i)  through  (iii)  of  this 
section,  or  demonstrate  that  an 
alternative  proposal  is  consistent  with 
or  superior  to  satisfying  such  standards. 

(i)  All  market  participants  must  have 
the  option  of  self-supplying  or  acquiring 
ancillary  services  from  third  parties 
subject  to  any  restrictions  imposed  by 
the  Commission  in  Order  No.  888,  FERC 
Statutes  and  Regulations,  Regulations 
Preamble  January  1991 -June  1996  H 
31,036  (Final  Rule  on  Open  Access  and 
Stranded  Costs),  and  subsequent  orders. 

(ii)  The  Regional  Transmission 
Organization  must  have  the  authority  to 
decide  the  minimum  required  amounts 
of  each  ancillary  service  and,  if 
necessary,  the  locations  at  which  these 
services  must  be  provided.  All  ancillary 


service  providers  must  be  subject  to 
direct  or  indirect  operational  control  by 
the  Regional  Transmission 
Organization.  The  Regional 
Transmission  Organization  must 
promote  the  development  of 
competitive  markets  for  ancillary 
services  whenever  feasible. 

(iii)  The  Regional  Transmission 
Organization  must  ensure  that  its 
transmission  customers  have  access  to  a 
real-time  balancing  market.  The 
Regional  Transmission  Organization 
must  either  develop  and  operate  this 
market  itself  or  ensure  that  this  task  is 
performed  by  another  entity  that  is  not 
affiliated  with  any  market  participant. 

(5)  OASIS  and  Total  Transmission 
Capability  (TTC)  and  Available 
Transmission  Capability  (ATC).  The 
Regional  Transmission  Organization 
must  be  the  single  OASIS  site 
administrator  for  all  transmission 
facilities  under  its  control  and 
independently  calculate  TTC  and  ATC. 

(6)  Market  monitoring.  To  ensure  that 
the  Regional  Transmission  Organization 
provides  reliable,  efficient  and  not 
unduly  discriminatory  transmission 
service,  the  Regional  Transmission 
Organization  must  provide  for  objective 
monitoring  of  markets  it  operates  or 
administers  to  identify  market  design 
flaws,  market  power  abuses  and 
opportunities  for  efficiency 
improvements,  and  propose  appropriate 
actions.  As  part  of  its  demonstration 
with  respect  to  market  monitoring,  the 
Regioncil  Transmission  Organization 
must  satisfy  the  standards  listed  in 
paragraphs" (k)(6)(i)  through  (k)(6)(iii)  of 
this  section,  or  demonstrate  that  an 
alternative  proposal  is  consistent  with 
or  superior  to  satisfying  such  standards. 

(i)  Market  monitoring  must  include 
monitoring  the  behavior  of  market 
participants  in  the  region,  including 
transmission  owners  other  than  the 
Regional  Transmission  Organization,  if 
any,  to  determine  if  their  actions  hinder 
the  Regional  Transmission  Organization 
in  providing  reliable,  efficient  and  not 
unduly  discriminatory  transmission 
service. 

(ii)  With  respect  to  markets  the 
Regional  Transmission  Organization 
operates  or  administers,  there  must  be  a 
periodic  assessment  of  how  behavior  in 
markets  operated  by  others  (e.g., 
bilateral  power  sales  markets  and  power 
markets  operated  by  unaffiliated  power 
exchanges)  affects  Regional 
Transmission  Organization  operations 
and  how  Regional  Transmission 
Organization  operations  affect  the 
efficiency  of  power  markets  operated  by 
others. 

(iii)  Reports  on  opportunities  for 
efficiency  improvement,  market  power 
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authoril  ies 


IS  5 


abuses  and  market 
filed  with  the 
regulatory 

(7)  Planning  an 
Regional  Transmi 
must  be  responsib 
for  directing  or 
transmission 
upgrades  that  will 
efficient,  reliable 
discriminatory 
coordinate  such 
appropriate  state 
its  demonstration 
planning  and 
Transmission 
the  standards  liste^l 
(k)(7)(i)  and  (ii) 
demonstrate  that 
is  consistent  with 
satisfying  such 

(i)  The  Regional 
Organization  pi 
process  must 
operating  and 
preventing  and  rel  i 

(ii)  The  Regiona 
Organization's  pi 
process  must 
state  regulatory 
multi-state  a 


design  flaws  must  be 
Comknission  and  affected 


expajisions, 


and : 


trai  ismission : 


ef  brts 


expa  Dsion, 


anni 


wih 


plai 
wll 


I  o 


approve  new 
Regional 
planning  and 
be  coordinated 
existing  Regional 
(See  §2.21  of  this 
appropriate. 

(iii)  If  the  Regional 
Organization  is 
requirement  wher 
operation,  it  must 
Commission  a 
milestones  that 
this  requirement 
years  after  initial 

(8)  Intenegiona 
Regional  Transmifsion 
must  ensure  the  i 
practices  within 
market  interface 
regions. 

(1)  Open  archJtA:ture 

(1)  Any  proposil 
Regional  Transmission 
must  not  contain 
would  limit  the 
Regional  Transmission 
evolve  in  ways 
efficiency,  consistent 
requirements  in 
this  section. 


aa 


CJi 


expansion.  The 
ion  Organization 
e  for  planning,  and 
arr  mging,  necessary 

additions,  and 
enable  it  to  provide 
non- 
service  and 
with  the 
a  uthorities.  As  part  of 
vith  respect  to 

.  the  Regional 
Organization  must  satisfy 
in  paragraphs 
of^s  section,  or 

alternative  proposal 
jr  superior  to 
staidards. 

Transmission 
aniiing  and  expansion 
irage  market-driven 
investment  actions  for 
eving  congestion. 
Transmission 
ing  and  expansion 
acco  nmodate  efforts  by 
CO  [amissions  to  create 
agreem  ents  to  review  and 
trans  mission  facilities.  The 
Transmi!  sion  Organization's 
exp<  nsion  process  must 
programs  of 
'ransmission  Groups 
:hapter)  where 


Transmission 
udable  to  satisfy  this 
it  commences 
file  with  the 
with  specified 
ensure  that  it  meets 
later  than  three 
( iperation. 
coordination.  The 
Organization 
1  itegration  of  reliability 
interconnection  and 
p  ractices  among 


to  participate  in  a 
Organization 
iny  provision  that 
pability  of  the 

Organization  to 
would  improve  its 
with  the 
paragraphs  (j)  and  (k)  of 


(2)  Nothing  in  this  regulation 
precludes  an  approved  Regional 
Transmission  Organization  from  seeking 
to  evolve  with  respect  to  its 
organizational  design,  market  design, 
geographic  scope,  ownership 
arrangements,  or  methods  of  operational 
control,  or  in  other  appropriate  ways  if 
the  change  is  consistent  with  the 
requirements  of  this  section.  Any  future 
filing  seeking  approval  of  such  changes 
must  demonstrate  that  the  proposed 
changes  will  meet  the  requirements  of 
paragraphs  (j),  (k)  and  (1)  of  this  section. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  to  Preamble — List  of 
Petitioners 

Abbreviation — Petitioner 

1.  AEP — American  Electric  Power  System 

2.  Alliance  Companies — American  Electric 
Power  Service  Corporation,  Consumers 
Energy  Company,  Detroit  Edison  Company, 
FirstEnergy  Corp.  and  Virginia  Electric  and 
Power  Company 

3.  CCEM — Coalition  for  a  Competitive 
Electricity  Market 

4.  CFA — Consumer  Federation  of  America 

5.  Conectiv — Conectiv 

6.  CTA — Competitive  Transmission 
Association,  Inc. 

7.  Dairyland — Dairyland  Power  Cooperative 

8.  Duke — Duke  Energy  Corporation 

9.  Dynegy — Dynegy  Inc. 

10.  East  Texas  Cooperatives — East  Texas 
Electric  Cooperative,  Inc.,  Northeast  Texas 
Electric  Cooperative,  Inc.,  Sam  Raybum 
G&T  Electric  Cooperative,  Inc.,  Tex-La 
Electric  Cooperative  of  Texas,  Inc. 

11.  EEI— Edison  Electric  Institute 

12.  Entergy — Entergy  Services.  Inc. 

13.  EPSA— Electric  Power  Supply 
Association 

14.  Independent  Companies — New  England 
Power  Company,  Montaup  Electric 
Company,  National  Grid  Group,  pic,  Jersey 
Central  Power  and  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company,  Vermont 
Electric  Power  Company  and  NSTAR 
Services  Company 

15.  Industrial  Consumers — Electricity 
Consumers  Resource  Council,  American 
Iron  &  Steel  Institute  and  Chemical 
Manufactures  Association 

16.  ISO  Participants — Baltimore  Gas  and 
Electric  Company,  Conectiv,  Consolidated 
Edison  Company  of  New  York,  Inc., 
Northeast  Utilities  Service  Company, 
PP&L.Inc,  Potomac  Electric  Power 
Company,  Public  Service  Electric  and  Gas 
Company 


17.  Metropolitan — Metropolitan  Water 
District  of  Southern  California 

18.  Midwest  ISO  Participants — Alliant 
Utilities,  Ameren,  Central  Illinois  Light 
Company,  Cinergy  Corp.,  Commonwealth 
Edison  Company,  Hoosier  Energy  Rural 
Electric  Cooperative,  Inc.,  Illinois  Power 
Company,  Kentucky  Utilities  Company, 
Louisville  Gas  &  Electric  Company, 
Northern  States  Power  Company,  Southern 
Indiana  Gas  &  Electric  Company,  Southern 
Illinois  Power  Cooperative,  Wabash  Valley 
Power  Association,  Inc.  emd  Wisconsin 
Electric  Power  Company 

19.  New  Orleans — Council  of  the  City  of  New 
Orleans 

20.  NRECA— National  Rural  Electric 
Cooperative  Association 

21.  PECO— PECO  Energy  Company 

22.  Pennsylvania  Commission — Pennsylvania 
Public  Utility  Commission 

23.  PP&L  Companies— PP&L,  Inc.,  PP&L 
EnergyPlus  Co.,  LLC  and  PP&L  Montana, 
LLC 

24.  PSE&G — Public  Service  Electric  and  Gas 
Company 

25.  Puget  Sound — Puget  Sound  Energy,  Inc. 

26.  SMUD — Sacramento  Municipal  Utility 
District 

27.  Snohomish— Public  Utility  District  No.  1 
of  Snohomish  County,  Washington 

28.  SoCal  Cities — Cities  of  Anaheim,  Azusa, 
Banning,  Colton,  and  Riverside,  California 

29.  SoCal  Edison — Southern  California 
Edison  Company 

30.  South  Carolina  Authority — South 
Carolina  Public  Service  Authority 

31.  Southern  Company— Southern  Company 
Services,  Inc.  acting  as  agent  for  Alabama 
Power  Company,  Georgia  Power  Company, 
GulfPower  Company,  Mississippi  Power 
Company  and  Savannah  Electric  and 
Power  Company 

32.  SRP— Salt  River  Project  Agricultural 
Improvement  and  Power  District 

33.  Steel  Dynamics — Steel  Dynamics,  Inc. 

34.  TANC/MID — Transmission  Agency  of 
Northern  California/Modesto  Irrigation 
District 

35.  TAPS — Transmission  Access  Policy 
Study  Group 

36.  TDU  Systems — Alabama  Electric 
Cooperative,  Inc.,  Arkansas  Electric 
Cooperative  Corporation,  Golden  Spread 
Electric  Cooperative,  Kansas  Electric  Power 
Cooperative,  Inc.,  North  Carolina  Electric 
Membership  Corporation,  Old  Dominion 
Electric  Cooperative,  Seminole  Electric 
Cooperative,  Inc.  and  South  Mississippi 
Electric  Power  Association 

37.  Transmission  Owners  of  NY — Central 
Hudson  Gas  &  Electric  Corporation, 
Consolidated  Edison  Company  of  New 
York,  Inc.,  Long  Island  Power  Authority, 
New  York 
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State  Electric  &  Gas  Corporation,  Niagara 
Mohawk  Power  Corporation,  Orange  and 
Rockland  Utilities,  Inc.,  Rochester  Gas  & 
Electric  Corporation,  Power  Authority  of 
the  State  of  New  York 
38.  United  Illuminating — United  Illuminating 
Company 

[FR  Doc.  00-5021  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 
[Docket  No.  RM81-1 9-000] 

Natural  Gas  Pipelines;  Project  Cost 
and  Annual  Limits 

Issued  February  7,  2000. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule. 

summary:  Piu-suant  to  the  authority 
delegated  by  18  CFR  375.308{x)(l),  the 
Director  of  the  Office  of  Energy  Projects 
(OEP)  computes  and  publishes  the 
project  cost  and  annual  limits  for 


natural  gas  pipelines  blanket 
construction  certificates  for  each 
calendar  year. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McGehee,  Division  of 
Pipeline  Certificates,  (202)  208-2257. 

Section  157.208(d)  of  the 
Commission's  Regulations  provides  for 
project  cost  limits  applicable  to 
construction,  acquisition,  operation  and 
miscellaneous  rearrangement  of 
facilities  (Table  I)  authorized  under  the 
blanket  certificate  procediu-e  (Order  No. 
234, 19  FERC  f  61,216).  Section 
157.215(a)  specifies  the  calendar  year 
dollar  limit  which  may  be  expended  on 
underground  storage  testing  and 
development  (Table  II)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the  "limits 
specified  in  Tables  I  and  II  shall  be 
adjusted  each  calendar  year  to  reflect 
the  'GDP  implicit  price  deflator' 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  §  375.308(x){l)  of  the 
Commission's  Regulations,  the  authority 
for  the  publication  of  such  cost  limits. 


as  adjusted  for  inflation,  is  delegated  to 
the  Director  of  the  Office  of  Energy 
Projects.  The  cost  limits  for  calendar 
year  1998,  as  published  in  Table  I  of 
§  157.208(d)  and  Table  0  of  §  157.215(a). 
are  hereby  issued. 

List  of  Subjects  in  18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  gas,  Reporting  and 
recordkeeping  requirements. 

Daniel  M.  Adamson, 

Director,  Office  of  Energy  Projects. 

Accordingly.  18  CFR  Part  157  is 
amended  as  follows: 

PART  157— [AMENDED] 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7352. 

2.  Table  I  in  §  157.208(d)  is  revised  to 
read  as  follows: 

§  1 57.208    Construction .  acquisition, 

operation,  and  miscellaneous 
rearrangement  of  facilities. 

*         *         *         »         « 

(d)*  *  * 


Year 


1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 


Umit 


Auto  proj.  cost 
limit  (Col.  1) 


$4 
4 
4 
4 
5 
5 
5 
5, 
5, 
6, 
6, 
6, 
6, 
6, 
6, 
7, 
7. 
7. 
7, 


200.000 
500.000 
700,000 
,900,000 
,100.000 
,200,000 
,400,000 
,600,000 
,800.000 
000,000 
200.000 
400.000 
600,000 
700.000 
900,000 
000.000 
100.000 
200.000 
300.000 


Prior  notice 

proj.  cost  limit 

(Col.  2) 


$12,000,000 
12.800,000 
13.300,000 
13,800,000 

- 14,300,000 
14,700,000 
15,100,000 
15,600,000 
16,000,000 
16,700.000 
17,300,000 
17,700,000 
18,100,000 
18,400,000 
18,800,000 
19.200.000 
19.600,000 
19,800,000 
20,200,000 


Table  II 


Table  II— Continued 


3.  Table  II  in  §  157.215(a)(5)  is  revised 
to  read  as  follows: 

§  1 57.21 5    Underground  storage  testing 
and  development. 

(a)  *  *   * 
(5)  *   *   * 


Year 

Limit 

1982  

$2,700,000 

1983  

2  900  000 

1984  

3  000  000 

1985  

3  100  000 

1986 

3  200  000 

1987  

3  300  000 

1988  ....: 

3.400,000 

Year 

Limit 

1989 

3,500.000 

1990  

3  600.000 

1991  

3800  000 

1992  

3900  000 

1993  

4,000.000 
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Year 


1994 
1995 
1996 
1997 
1998 
1999 
2000 


[FR  Doc.  00-5343 
BILUNG  CODE  6717-01-P 


File  d  3-7-00;  8:45  am) 


DEPARTMENT  OF 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AJ54 

Child;  Educational 


/ETERANS 


AGENCY:  Departmei^t 
ACTION:  Final  rule 


Limit 


4,100,000 
4,200,000 
4,300,000 
4,400,000 
4,500,000 
4,550.000 
4,650,000 


Institution 

of  Veterans  Affairs. 


document  amends  the 
Vete  rans  Affairs  (VA) 
regula  ions  concerning  the 

for  purposes  of 
entitlejnent  to  additional 
a  dependent.  The 
n0cessary  to  clarify  the 
for  VA  purposes 
ations  into 
he  governing  statutes 
's  General  Counsel, 
makes  non- 
for  purposes  of 


f  ula 


V\ 


6  5 


summary:  This 
Department  of 
adjudication 
definition  of  a  chiU 
establishing 
monetary  benefits 
amendments  are 
definition  of  a  chil 
and  to  bring  the  re] 
conformance  with 
as  interpreted  by 
This  document  als(  > 
substantive  change 
clarity. 

DATES:  Effective  Daite:  March  8,  2000. 
FOR  FURTHER  INFORI DATION  CONTACT: 
Warren  M.  Jones,  C  onsultant. 
Regulations  Staff,  ( lompensation  and 
Pension  Service.  V  jterans  Benefits 
Administration,  81 D  Vermont  Avenue, 
NW.  Washington.  IpC  20420.  telephone 
(202)  273-7167. 
SUPPLEMENTARY  INFORMATION:  A  veteran 
who  is  entitled  to  Compensation  under 
the  provisions  of  3  J  U.S.C.  1114  or  1134 
is  also  entitled,  im  ier  certain 
circumstances,  to  sdditional 
compensation  for  (  ependents,  including 
a  child.  A  veteran  vho  is  entitled  to 
pension  under  the  provisions  of  38 
U.S.C.  1521  is  enti  led  to  a  higher 
annual  rate  of  pens  ion  because  of 
dependents,  inclu(  ing  a  child. 
Dependency  and  indemnity 
compensation  and  death  pension  are 
also  monetary  ben  jfits  affected  by  the 
number  of  the  sun  iving  spouse's 
dependent  childreti,  who,  under  certain 
circiunstances,  ma  y  be  entitled  to  these 
benefits  in  their  o\  m  right. 


A  "child"  is  defined  in  38  U.S.C. 
101(4)(A)(iii)  to  include  a  person  who  is 
unmarried,  and  after  attaining  the  age  of 
eighteen  years  and  imtil  completion  of 
education  or  training  (but  not  eifter 
attaining  the  age  of  twenty-three  years) 
is  pursuing  a  coiuse  of  instruction  at  an 
approved  educational  institution.  The 
implementing  regulation  is  at  38  CFR 
3.57(a)(l)(iii). 

Section  104(a)  of  title  38.  United 
States  Code,  provides  that  for  the 
purpose  of  determining  whether  or  not 
benefits  are  payable  (except  those  under 
chapter  35.  title  38.  United  States  Code) 
for  a  child  over  the  age  of  eighteen  and 
under  the  age  of  twenty-three  years  who 
is  attending  a  school,  college,  academy, 
seminary,  technical  institute,  university. 
or  other  educational  institution,  the 
Secretary  may  approve  or  disapprove 
such  educational  institutions. 

In  a  precedent  opinion  dated  March 
19,  1998  (VAOPGCPREC  3-98).  VA's 
General  Coimsel  held  that  the  term 
"educational  institution"  should  be 
interpreted  as  including  only 
institutions  which  are  similar  in  type  to 
the  institutions  specifically  enumerated 
in  38  U.S.C.  104(a).  According  to  the 
General  Counsel,  a  home-school 
program  differs  from  those  institutions 
because  the  home-school  program  is  not 
offered  to  a  number  of  students,  but 
rather  is  created  to  serve  the  needs  of  a 
particular  student.  Also,  a  home-school 
is  not  a  permanent  organization  but 
rather  disbands  at  completion  of  the 
student's  program  or  withdrawal  of  the  ' 
student.  The  General  Counsel 
concluded,  therefore,  that  a  person  who 
is  receiving  instruction  in  a  home- 
school  program  is  not  pursuing  a  course 
of  instruction  at  an  educational 
institution  and  therefore  does  not 
qualify  as  a  child  within  the  meaning  of 
38  U.S.C.  101(4)(A)(iii).  This  document 
amends  38  CFR  3.57(a)(l)(iii) 
accordingly.  This  document  also 
amends  38  CFR  3.667  to  use  statutory 
terminology  and  to  make  clarifying 
changes. 

This  final  rule  interprets  statutory 
provisions  and  makes  non-substantive 
changes.  Accordingly,  there  is  a  basis 
under  5  U.S.C.  553  to  dispense  with 
prior  notice  and  comment  and  a  delayed 
effective  date. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601-612).  Even  so,  the  Secretary 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act. 


The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  Eire  64.104. 
64.105.  64.109.  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  February  29,  2000. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless    . 
otherwise  noted. 

2.  In  §  3.57,  paragraph  (a)(l)(iii)  is 
revised  to  read  as  follows: 

§3.57    Child. 

(a)*  *   * 

(D*   *   * 

(iii)  Who,  after  reaching  the  age  of  18 
years  and  until  completion  of  education 
or  training  (but  not  after  reaching  the 
age  of  23  years)  is  pursuing  a  course  of 
instruction  at  an  approved  educational 
institution.  For  the  purposes  of  this 
section  and  §  3.667,  the  term 
"educational  institution"  means  a 
permanent  organization  that  offers 
courses  of  instruction  to  a  group  of 
students  who  meet  its  enrollment 
criteria.  The  term  includes  schools, 
colleges,  academies,  seminaries, 
technical  institutes,  and  universities, 
but  does  not  include  home-school 
programs. 
(Authority:  38  U.S.C.  101(4)(A).  104(a)) 


§3.667    [Amended] 

3.  Section  3.667  is  amended  by 
removing  "approved  school"  and 
"approved  course  of  instruction" 
wherever  they  appear  and  adding,  in 
their  place,  "approved  educational 
institution". 

4.  Section  3.667  is  further  amended  as 
follows: 

a.  Paragraphs  (a)(2)  and  (a)(4)  are 
amended  by  removing  "based  upon  a 
course  which"  and  adding,  in  its  place, 
"based  upon  a  course  of  instruction  at 
an  approved  educational  institution 
which"; 

b.  The  first  sentence  of  paragraph  (b) 
is  amended  by  removing  "attending 
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school"  and  adding,  in  its  place, 
"attending  an  approved  educational 
institution";  and 

c.  The  last  sentence  of  paragraph 
(a)(5)  and  paragraph  (d)  are  revised  to 
read  as  follows: 

§3.667    School  attendance. 

i„\  *  *   * 

(5)  *  *  *  Where  the  child  was 
receiving  dependency  and  indemnity 
compensation  in  its  own"  right  prior  to 
age  18  and  was  not  attending  an 
approved  educational  institution  on  the 
18th  birthday  but  commences 
attendance  at  an  approved  educational 
institution  after  the  18th  birthday, 
payments  may  be  resumed  from  the 
commencing  date  of  the  course  if 
evidence  of  such  school  attendance  is 
filed  within  1  year  from  that  date. 
***** 

(d)  Transfers  to  other  schools.  When 
benefits  have  been  authorized  based 
upon  school  attendance  and  it  is  shown 
that  during  a  part  or  all  of  that  period 
the  child  was  pursuing  a  different 
course  in  the  same  approved 
educational  institution  or  a  course  in  a 
different  approved  educational 
institution,  payments  previously  made 
will  not  be  disturbed. 
***** 

(FR  Doc.  00-5571  Filed  3-7-00;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  PART  21 
RIN  2900-AI76 

Criteria  for  Approving  Flight  Courses 
for  Educational  Assistance  Programs 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  with  changes,  an  interim  final 
rule  amending  the  educational 
assistance  and  educational  benefit 
regulations  of  the  Department  of 
Veterans  Affairs  (VA).  The  interim  final 
rule  revised  the  criteria  to  be  used  in 
approving  flight  courses  for  the 
education  benefits  programs  VA 
administers.  In  large  part,  those 
amendments  brought  the  approval 
criteria  into  agreement  with  various 
provisions  of  the  Veterems'  Benefits 
Improvement  Act  of  1996  and  with  the 
revised  regulations  of  the  Federal 
Aviation  Administration.  Without  the 
changes  made  by  the  interim  final  rule, 
VA  would  not  be  able  to  provide 
educational  assistance  for  veterans  to 
attend  affected  flight  courses.  This 


document  makes  changes  to  the  interim 
final  rule  to  clarify  certain  provisions 
and  to  reflect  new  statutory  changes. 
DATES:  Effective  Date:  This  final  rule  is 
effective  March  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Education 
Advisor,  Education  Service  (225C), 
Veterans  Benefits  Administration,  202- 
273-7187. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  June  23,  1998  (63  FR  34127), 
VA  published  an  interim  final  rule 
amending  subparts  D  and  K  of  38  CFR 
part  21,  regarding  criteria  for  flight 
training  courses  as  stated  in  the 
SUMMARY  portion  of  this  document. 

Interested  persons  were  given  60  days 
to  submit  comments.  VA  received  no 
comments.  Based  on  the  rationale  set 
forth  in  the  interim  final  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  final  rule  as  a 
final  rule,  except  as  stated  below. 

The  provisions  of  section  204(a)  of 
Public  Law  105-368  amended  38  U.S.C. 
3034  to  change  the  requirement  that  an 
individual  enrolling  in  a  flight  course 
needs  to  have  a  qualifying  medical 
certificate.  Formerly,  the  individual 
needed  to  show  evidence  of  having  the 
certificate  throughout  the  training 
period.  Now,  for  flight  courses 
beginning  on  or  after  October  1,  1998, 
the  individual  only  needs  to  have  the 
certificate  at  the  time  the  course  begins. 
The  provisions  of  38  CFR  21.4235(a)(2) 
and  (3)  in  this  final  rule  reflect  this 
statutory  change. 

In  addition,  this  final  rule  makes 
changes  in  §  21.4235(c)  for  purposes  of 
clarification.  In  particular,  this  final  rule 
clarifies  the  meaning  of  the  interim  final 
rule  provisions  in  §  21.4235(c)  when  an 
individual  already  has  a  commercial 
pilot  certificate  or  instnunent  rating,  or 
both,  for  one  category  and  wants  a 
commercial  pilot  certificate  or 
instrument  rating,  or  both,  for  an 
additional  category.  The  interim  final 
rule  provided,  with  certain  exceptions, 
that  if  an  individual  "wants  to  obtain  a 
commercial  pilot  certification  course  in 
an  airplane  or  powered  lift  category  and 
does  not  already  have  an  instrument 
rating,  he  or  she  must  also  enroll  in  an 
instrument  rating  course 
simultaneously."  We  intended 
§  21.4235(c)  to  mean  that  if  you  want  to 
enroll  in  a  commercial  pilot  certification 
course  for  a  particular  category 
(airplane,  helicopter,  or  powered  lift) 
and  do  not  have  an  instrument  rating  for 
that  category,  or  if  you  want  to  enroll  in 
an  instrument  rating  course  for  a 
particular  category  (airplane,  helicopter, 
or  powered  lift)  and  do  not  have  a 


commercial  pilot  certificate  for  the  same 
category,  you  must  enroll  in  the 
commercial  pilot  certification  course  for 
the  particular  category  and  instrument 
rating  course  for  that  category  at  the 
same  time.  This  document  makes 
amendments  to  clarify  this  concept. 
This  document  also  makes  other 
nonsubstantive  changes  for  purposes  of 
clarification. 

Administrative  Procedure  Act 

This  document  makes  changes  that 
are  restatements  of  statutory  provisions 
and  nonsubstantive  changes  for 
purposes  of  clarification.  Accordingly, 
there  is  a  basis  for  dispensing  with  prior 
notice  and  comment  and  delayed 
effective  date  provisions  of  5  U.S.C.  552 
and  553. 

Regulatory  Flexibility  Act 

We  affirm  the  information  in  the 
interim  final  rule  document  concerning 
the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs 
affected  by  this  rule  are  64.120  and 
64.124.  This  rule  also  affects  the 
Montgomery  GI  Bill — Selected  Reserve 
program,  which  has  no  Catalog  of 
Federal  Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure,  Armed  forces,  Civil  rights. 
Claims,  Colleges  and  universities, 
Conflict  of  interests.  Defense 
Department,  Education,  Educational 
institutions.  Employment,  Grant 
programs — education.  Grant  programs — 
veterans.  Health  care.  Loan  programs — 
education.  Loan  programs — veterans. 
Manpower  training  programs,  Reporting 
and  recordkeeping  requirements. 
Schools,  Travel  and  transportation 
expenses.  Veterans,  Vocational 
education.  Vocational  rehabilitation. 

Approved:  February  22,  2000. 
Togo  D.  West.  Jr.. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule 
amending  38  CFR  part  21  (subparts  D 
and  K),  which  was  published  at  63  FR 
34127  on  June  23,  1998,  is  adopted  as 
a  final  rule  with  the  following  changes: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Assistance  Programs 

1.  The  authority  citation  for  part  21, 
subpart  D  continues  to  read  as  follows: 

Authority:  10  U.S.C.  2141  note,  ch.  1606: 
38  U.S.C.  501(a),  chs.  30,  32.  34,  35,  36. 
unless  otherwise  noted. 
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2.  In  §21.4235. 
{a)(3),  and  (c)  are 
follows: 


paragraphs  (a)(2), 
revised  to  read  as 


§  21 .4235    Prograriis  of  education  that 
include  fligtit  train!  ig. 


(a) 


111 


(2)  If  enrolled 
an  Airline 
hold  a  second-cla  > 
on  the  first  day  of 
course  began 
hold  that  certificate 
training;  and 

(3)  Ifenrolled  i 
course,  hold  a  fir^ 
certificate  on  the 
and,  if  that  course 
1.  1998.  hold  that 
continuously  during 


a  course  other  than 
Transpjort  Pilot  (ATP)  course, 
s  medical  certificate 
training  and,  if  that 
before  October  1, 1998, 

continuously  during 

an  ATP  certification 
■class  medical 
irst  day  of  training 
began  before  October 
certificate 
training. 


(Authority:  10  U.S.I 
3034(d),  3241(b)) 


16136(c);  38  U.S.C. 


0ffli?h 


let 


t  courses.  (1)  VA 
educational  assistance  to  an 

for  an  enrollment  in 
certification  course 
Aviation 
certification  for  a 

even  if  the 
dommercial  pilot 
)y  the  Federal 
Adminis  tration  for  a  different 


(c)  Pursuit  o 
will  pay 

eligible  individua 
a  conunercial  pi 
leading  to  Federa 
Administration 
particular  category 
individual  has  a 
certificate  issued 
Aviation 
category,  since 
a  different 

(2)  VA  will  pay 
to  an  eligible  ind 
enrollment  in  an 
course  only  if  the 
simultaneously 
required  for  a 
certificate  for  the 
instnunent  rating 
if,  at  the  time  of 
instrument  rating 
has  a  commercial 
by  the  Federal 
for  such  category, 
instrument  rating 
establish  that  the 
a  vocational 
VA  purposes 
may  be  applied  to 
private  pilot 
an  intent  to  pursu^ 
objective. 

(3)  VA  will 
to  an  eligible  ind 
enrollment  in  a 
an  instrument 
instructor  course 
leading  to  an 
the  individual  hai 
certificate  issued 
Aviation 

category  to  which 
applies. 

(4)  VA  will  pay 
to  an  eligible 


ea  ;h  category  represents 
vocatic  nal  objective. 

educational  assistance 
1  ndual  for  an 
i  nstrument  rating 
individual 
ei  joUs  in  a  coiu-se 
con  mercial  pilot 

category  for  which  the 
course  is  pursued  or 
e:  u"ollment  in  the 
course,  the  individual 
pilot  certificate  issued 
Av  ation  Administration 
The  enrollment  in  an 
course  alone  does  not 
ndividual  is  pursuing 
objective,  as  required  for 
that  rating  equally 
an  individual's 
certipcate,  only  evidencing 
a  non- vocational 


since 


1  nc 


flight! 
rati  ng 


pay  educational  assistance 
dual  for  an 

course  other  than 
course  or  a  ground 
including  courses 
airciaft  type  rating,  only  if 
a  commercial  pilot 
)y  the  Federal 
Admini^ation  for  the 

the  particular  course 

educational  assistance 
indi  adual  for  an 


enrollment  in  a  ground  instructor 
certificate  course,  even  though  the 
individual  does  not  have  any  other 
flight  certificate  issued  by  the  Federal 
Aviation  Administration,  since  the 
Federal  Aviation  Administration  does 
not  require  a  flight  certificate  as  a 
prerequisite  to  ground  instructor 
certification  and  ground  instructor  is  a 
recognized  vocational  objective. 
(5)  VA  will  not  pay  an  eligible 
individual  for  simultaneous  enrollment 
in  more  than  one  flight  course,  except 
as  provided  in  paragraph  (c)(2)  of  this 
section. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3002(3)(A),  3034(a),  3202(2)(A),  3241(a), 
3241(b),  3452(b),  3680A(a)(3)) 
[PR  Doc.  00-5572  Filed  3-7-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tCA  179-0178;  FRL-6546-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUIMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  23, 
1999.  This  final  action  will  incorporate 
several  Sem  Joaquin  rules  into  the 
federally  approved  SIP.  The  intended 
effect  of  finalizing  this  action  is  to 
regulate  particulate  matter  (PM-10) 
emissions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  The 
rules  control  PM-10  emissions  from 
fugitive  dust  sources.  EPA  is  finalizing 
a  simultaneous  limited  approval  and 
limited  disapproval  imder  CAA 
provisions  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP,  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas.  As  a  result  of  this 
limited  disapproval,  the  emission  offset 
sanction  will  automatically  apply  unless 
the  State  submits  and  EPA  approves 
corrections  to  the  identified  deficiencies 
within  18  months  of  the  effective  date 
of  this  disapproval  and  the  highway 
funding  sanction  will  automatically 


apply  6  months  later.  (59  FR  39832, 
August  4,  1994.)  Moreover,  EPA  will  be 
required  to  promulgate  a  Federal 
implementation  plan  (FIP)  unless  the 
deficiencies  are  corrected  within  24 
months  of  the  effective  date  of  this 
disapproval. 

EFFECTIVE  DATE:  This  action  is  effective 

on  April  7,  2000. 

ADDRESSES:  Copies  of  the  rules  and 

EPA's  Technical  Support  Document  are 

available  for  public  inspection  at  EPA's 

Region  IX  office  during  normal  business 

hours.  Copies  of  the  submitted  rules  are 

available  for  inspection  at  the  following 

locations: 

Rulemaking  Office,  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco.  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460 
California  Air  Resoiirces  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1990  E. 

Gettysburg  Ave.,  Fresno,  CA  93726 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin,  Rulemaking  Office,  AIR— 4, 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Telephone:  (415)  744-1903. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  23,  1999  in  64  FR 
51489,  EPA  proposed  granting  limited 
approval  and  limited  disapproval  of  the 
following  rules  into  the  California  SIP: 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
Rule  8010,  Fugitive  Dust  Administrative 
Requirements  for  Control  of  Fine 
Particulate  Matter  (PM-10);  SJVUAPCD 
Rule  8020,  Fugitive  Dust  Requirements 
for  Control  of  Fine  Particulate  Matter 
(PM-10)  fi-om  Construction,  Demolition, 
Excavation,  Extraction  Activities; 
SJVUAPCD  Rule  8030,  Fugitive  Dust 
Requirements  for  Control  of  Fine 
Particulate  Matter  (PM-10)  from 
Handling  and  Storage  of  Bulk  Materials; 
SJVUAPCD  Rule  8040,  Fugitive  Dust 
Requirements  for  Control  of  Fine 
Particulate  Matter  (PM-10)  from 
Landfill  Disposal  Sites;  SJVUAPCD  Rule 
8060,  Fugitive  Dust  Requirements  for 
Control  of  Fine  Particulate  Matter  (PM- 
10)  from  Paved  and  Unpaved  Roads 
and;  SJVUAPCD  Rule  8070,  Fugitive 
Dust  Requirements  for  Control  of  Fine 
Particulate  Matter  (PM-10)  from  Vehicle 
and/or  Equipment  Parking,  Shipping, 
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Receiving,  Transfer,  Fueling,  and 
Service  Areas.  These  rules  were  adopted 
by  SJVUAPCD  on  April  25, 1996  and 
submitted  by  the  California  Air 
Resources  Board  to  EPA  on  July  23, 
1996.  A  detailed  discussion  of  the 
background  for  each  of  the  above  rules 
and  nonattainment  areas  is  provided  in 
the  proposed  rule  (PR)  cited  above. 

EPA  nas  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA's  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  PR.  EPA  is  finalizing 
the  limited  approval  of  these  rules  in 
order  to  strengthen  the  SIP  and 
finalizing  the  limited  disapproval 
because  of  the  remaining  deficiencies. 
Rule  deficiencies  include  lack  of 
appropriate  standards  and/or  test 
methods  that  would  ensure  a  level  of 
control  consistent  with  RACM  or 
BACM,  unsupported  source  exemptions, 
clauses  containing  inappropriate 
Executive  Officer  discretion  or  lemguage 
that  does  not  establish  a  firm  threshold 
upon  which  to  base  compliance  with 
rule  requirements,  and  lack  of 
recordkeeping.  A  detailed  discussion  of 
the  rule  provisions  and  evaluations  has 
been  provided  in  the  PR  and  in  the 
Technical  Support  Dociunent  (TSD)  for 
the  PR,  which  is  available  at  EPA's 
Region  IX  office  (TSD  dated  August  31, 
1999). 

n.  Response  to  Public  Comments 

A  45-day  public  comment  period  was 
provided  in  64  FR  51498,  September  23, 
1999,  which  was  extended  an  additional 
30  days  in  64  FR  61051,  November  9, 
1999.  EPA  received  fovu  comment 
letters  ^  on  the  PR  from  the  California 
Cotton  Giimers  and  Growers 
Association  (CCGGA),  the  Nisei  Farmers 
League  (NFL),  the  Western  States 
Petroleum  Association  (WSPA),  and 
SJVUAPCD.  The  comments  have  been 
evaluated  by  EPA  and  a  summary  of  the 
major  comments  and  EPA's  responses 
are  set  forth  below.  EPA  has  responded 
to  all  comments  in  a  TSD  associated 
with  this  final  rulemaking. 

Introduction  to  EPA's  Responses  to 
Comments 

The  commenters  ^  generally  express  a 
concern  with  the  implementation  of 
control  measm-es  for  fugitive  dust 


'  EPA  also  received  comments  from  the  Kings 
County  Farm  Bureau  (KCFB)  following  expiration  of 
the  public  comment  period.  Nevertheless,  EPA  has 
considered  and  responded  to  KCFB's  comments 
along  with  the  comments  received  within  the 
allowed  timeframe. 

2  EPA's  use  of  "commenters"  here  does  not  refer 
to  SJVUAPCD. 


sources,  in  the  belief  that  the  state  of 
scientific  research  concerning  PM-10 
soiu"ces  in  the  San  Joaquin  Valley  is  not 
advanced  enough  to  support  such 
measures.  This  concern  suggests  that  the 
commenters  do  not  support  the  current 
requirements  imposed  by  the  Regulation 
VIII  fugitive  dust  rules,  nor  the  District's 
consideration  of  adopting  additional 
rules  fcr  fugitive  dust  sources  until  they 
are  satisfied  with  the  state  of  scientific 
research.  In  their  letters  to  EPA,  the 
conmienters  also  incorporate  concepts 
that  are  typically  evaluated  in  the 
context  of  a  Serious  PM-10 
Nonattainment  Area  State 
Implementation  Plan,  such  as 
consideration  of  which  control 
measures  are  needed  to  reach 
attainment  of  federal  ambient  air  quality 
standards,  and  which  may  not  be 
needed. 

While  EPA  addresses  the  commenters' 
concerns  in  terms  of  how  they  relate 
specifically  to  this  final  rulemaking, 
EPA  does  not  address  here  the  broader 
questions  raised  by  the  commenters  due 
to  the  limited  nature  of  this  rulemaking. 
The  Regulation  VIII  rules  are  already 
imposed  by  the  SJVUAPCD.  With  this 
action,  EPA  is  simply  carrying  out  its 
responsibility  under  section  llO(k)  of 
the  CAA  concerning  State  submittals. 
The  State  of  California  submitted  to  EPA 
the  Regulation  Vm  fugitive  dust  rules 
that  the  SJVUAPCD  adopted  to  address 
PM-10  emissions  in  the  San  Joaquin 
Valley.  Once  the  State  submits  such 
rules,  EPA  must  evaluate  them  and 
determine  if  they  can  be  approved  into 
the  California  PM-10  SIP.  In  conducting 
its  evaluation,  EPA  must  apply  the 
applicable  provisions  of  the  CAA  and  its 
regulations  and  guidance  to  the  rules 
submitted  by  the  State. 

Comment  CCGGA,  NFL,  WSPA  and 
KCFB  comment  that  many  of  EPA's 
comments  (in  the  proposed  rule)  center 
on  the  comparison  to  EPA's  BACM 
Guidance  Dociunent  ^.  The  commenters 
believe  this  may  be  inappropriate 
because  EPA's  guidance  document  is 
primarily  based  on  wind  erosion 
derived  emission  factors.  They  contend 
that  wind  erosion  is  not  an  issue  in  the 
San  Joaquin  Valley  with  respect  to 
exceedences  of  the  federal  ambient  air 
quality  standard  for  PM-10. 

Response:  The  rule  deficiencies 
identified  by  EPA  predominantly 
address  PM-10  emissions  from 
mechanical  operations  such  as 
earthmoving  at  construction  sites  and 
driving  on  paved  and  unpaved  surfaces. 
EPA's  BACM  Guidance  Document  does 


'"Fugitive  Dust  Background  Document  and 
Technical  Information  Document  for  Best  Available 
Control  Measures",  U.S.  EPA,  September  1992. 


include  information  and  emission 
factors  for  such  sources.  EPA  also 
identified  a  few  deficiencies  with  the 
rules'  windblown  dust  requirements. 
However,  SJVUAPCD  has  not 
demonstrated  that  inactive  surfaces  and 
storage  piles  subject  to  Regulation  VIII 
are  insignificant  sources. 

Comment:  CCGGA,  NFL.  WSPA  and 
KCFB  comment  that  EPA  is  focussed  on 
primary  particulate  matter  and  that 
preliminary  studies  in  the  San  Joaquin 
Valley  indicate  that  this  may  be 
inaccurate.  Actual  ambient 
measurements  of  PM/NOx  ratios 
indicate  that  the  current  emission 
inventory  PM/NOx  ratios  are  two  to 
three  times  higher  than  the  measured 
ambient  PM/NOx  ratios,  scientifically 
verifying  that  an  overestimating  of 
primary  PM  exists.  Additionally,  other 
studies  have  indicated  that  secondary 
aerosols,  such  as  ammonium  nitrate  and 
ammonium  sulfate  may  contribute  as 
much  as  35  percent  of  the  total  ambient 
PM-10  on  an  annual  average  basis  in 
the  San  Joaquin  Valley.  This  is 
dramatically  increased  during  the 
winter  months. 

Response:  EPA  believes  it  is 
important  to  consider  the  contribution 
of  both  secondary  and  primary 
particulates  to  the  PM-10  levels  in  the 
San  Joaquin  Valley.  EPA's  action  on 
these  fugitive  dust  rules  does  not 
preclude  additional  control  measures  in 
the  San  Joaquin  Valley  that  focus  on 
secondary  aerosols.  However,  the 
information  presented  by  the 
commenters  does  not  support  the 
elimination  of  RACM/BACM 
requirements  for  primary  particulate 
sources.  Primary  particulates  are  a 
significant  portion  of  the  emissions 
inventory  (according  to  the  commenters' 
information,  as  much  as  65%  on  an 
aimual  average  basis).  The  RACM/ 
BACM  requirements  of  the  Act  apply 
unless  a  PM-10  source  is  demonstrated 
to  be  de  minimis. 

Comment:  CCGGA.  NFL.  WSPA  and 
KCFB  comment  that  control  measures 
must  not  be  implemented  until  such 
time  as  they  can  be  demonstrated  with 
sound  scientific  research.  CCGGA,  NFL 
and  WSPA  comment  that  the  California 
Regional  Particulate  Matter  Air  Quality 
Study  is  the  most  sophisticated, 
comprehensive  PM-10  study  in  the 
world. 

Response:  Current  research  efforts  are 
improving  the  available  information  on 
PM-10  emissions  in  San  Joaquin  Valley. 
However,  scientific  studies  already 
confirm  that  PM-10  is  generated  from 
the  types  of  sources  targeted  by 
Regulation  VIII.  such  as  unpaved  roads, 
paved  roads  and  earthmoving 
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activities.*  EPA's 


3ACM  Guidance 


document  ^  and  n  nnerous  other  reports 


set  forth  basic  anc 


practical  controls 


that  effectively  reduce  PM-10  from 
fugitive  dust  sour:es,  such  as  appl}dng 


water  and  paving, 


that  are  being 


effectively  implen  lented  on  fugitive  dust 
soinres  in  PM-10  nonattainment  areas. 
The  exemption  of  relevant  agricultmal 
soiut:es  from  the  Regulation  Vm 
requirements  has  not  been  justified 
under  BACM  crit^a. 

Comment:  CCGGA,  NFL,  WSPA  and 
KCFB  comment  that  EPA  must  also 
consider  the  time  pf  year  when  the  San 
Joaquin  Valley  is  lubject  to  exceedances 
of  the  PM-10  standard,  and  then 
reassess  their  com  ments  in  light  of  that 
information. 

Response:  EPA'  i  action  on  these  rules 
does  not  preclude  seasonal  control 
measures.  If  seaso  aal  control  measures 
are  developed  by  5an  Joaquin,  EPA  will 
evaluate  them  in  1  ight  of  CAA 
requirements  and  EPA  policy. 

Comment:  CCO  }A,  NFL.  WSPA  and 
KCFB  comment  tl  at  recent  development 
of  the  concept  of  <  voluntary  plan  for 
reducing  emissior  s  at  agricultural 
operations  should  be  considered  by  EPA 
when  discussing  iinpaved  roads,  mud 
and  dirt  track-out,  and  equipment  yards 
at  farming  operati  Dns.  KCFB  comments 
that  the  agricultui  al  industry  has 
successfully  regul  ited  themselves  in 
many  environmer  tal  arenas  using 
incentives  and  vo  untary  strategies. 
SJVUAPCD  requei  ts  EPA  to  delay  the 
final  rulemaking  f  ir  Regulation  Vm 
until  the  completion  of  the  U.S. 
Department  of  Agi  iculture/EPA 
Agriculture  Air  Q  lality  Task  Force 
Volimtary  Compli  ince  Policy. 
SJVUAPCD  states  that  this  delay  would 
allow  District  staf  sufficient  time  to 
incorporate  appro  jriate  strategies 
during  the  develo  >ment  of  Rule  8080  ^ 
before  the  expirat  on  of  the  18-month 
sanction  deadline  SJVUAPCD  also  asks 
that  EPA  revise  th  ?  Technical  Support 
Dociunent  for  the  Regulation  VIII 
rulemaking  to  refl  3ct  the  final  Voluntary 
Compliance  Policv. 

Response:  The  ( xemptions  for 
agricultural  soiu-c  is  that  EPA  has  listed 
as  deficiencies  in  iiis  final  rulemaking 
are  based  on  the  fi  ict  that:  (1)  The 
District  has  not  de  monstrated  that  the 


.  Ch) 


■•  See  ).  Watson 
"Effectiveness  IJemonstration 
Control  Methods  for 
Unpaved  Shoulders  on 
Research  Institute.  Decfmber 
"Improvement  of 
Project  No.  1)",  Midwest 
29.  1996. 

'Op.  Cit. 

«  SJVUAPCD  indicat^ 
potentially  a  new  rule 
activities  on  non-culti\kted 


•Pibl 


w,  J.  Gillies  et  al, 

of  Fugitive  Dust 
ic  Unpaved  Roads  and 
Paved  Roads'",  Desert 

31.1996.  and 
ic  Emission  Factors  (BACM 
Research  Institute,  March 


that  Rule  8080  is 
hat  would  affect  agricultural 
land. 


exempt  sources  are  de  minimis  and 
therefore  not  subject  to  BACM  and;  (2) 
BACM  is  not  being  implemented 
through  some  al:.emative  means  to 
Regidation  VIII.  While  EPA  is  actively 
participating  on  the  referenced 
Agricultinal  Air  Quality  Task  Force, 
only  draft  principles  have  been 
developed  thus  far.  The  Agency  has  not 
published  a  Volimtary  Compliance 
Policy  and  it  is  unclear  when,  if  ever, 
such  a  policy  would  be  finalized.  EPA 
has  exceeded  the  statutory'  deadline  for 
action  on  these  rules. ^  When  EPA  takes 
action  on  SIP  submittals,  the  Agency 
must  apply  EPA  guidance  that  exists  at 
the  time,  ff  the  SJVUAPCD  develops  and 
the  State  submits  volimtary  measures  to 
address  the  BACM  requirements  for 
agricultural  sources  associated  with  this 
final  rulemaking,  EPA  will  evaluate  the 
submittal  under  the  CAA  189(b)(1) 
BACM  and  other  applicable  CAA 
requirements  and  Agency  policy. 

m.  EPA  Action 

None  of  the  comments  received 
provided  sufficient  basis  for  EPA  to  alter 
its  proposed  action.  Therefore,  EPA  is 
finalizing  a  limited  approval  and  a 
limited  disapproval  of  the  above- 
referenced  rules.  The  limited  approval 
of  these  rules  is  being  finalized  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP. 
This  action  approves  the  rules  into  the 
SIP  as  federally  enforceable  rules. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and,  as 
such,  the  rules  do  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  These 
deficiencies  were  discussed  in  the  PR. 
As  stated  in  the  PR,  upon  the  effective 
date  of  this  final  rule,  the  18  month 
clock  for  sanctions  and  the  24  month 
FIP  clock  will  begin  pursuant  to 
Sections  179(a)  and  110(c).  If  the  State 
does  not  submit  the  required  corrections 
and  EPA  does  not  approve  the  submittal 
within  18  months  of  the  effective  date 
of  the  final  rule,  the  emission  offset 
sanction  will  automatically  apply  at  the 
18  month  mark  and  the  highway 
funding  sanction  will  automatically 
apply  6  months  later.  (59  FR  39832, 
August  4,  1994.)  It  should  be  noted  that 
the  rules  covered  by  this  FR  have  been 
adopted  by  the  SJVUAPCD  and  are 
currently  in  effect  in  the  SJVUAPCD. 
EPA's  limited  disapproval  action  will 


'The  statutory  deadline  expired  18  months 
following  EPA's  receipt  of  the  rules'  submittal. 


not  prevent  the  SJVUAPCD  or  EPA  bom 
enforcing  these  rules. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Plaiming 
and  Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 
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C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
envirorunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substanticd  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
luifunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conununities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 


rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  FederaJ  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congre.<!s  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(h)(2).)- 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 


Dated:  February  i:|,  2000. 
Felicia  Marcus, 
Regional  Administra  or.  Region  DC. 


Part  52,  chapter 
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I,  title  40  of  the  Code 


of  Federal  Regulat  ons  is  amended  as 
follows: 

PART  52— {AMENbED] 


1.  The  authority 
continues  to  read 

Authority:  42  U.S 


j  s 


;:.  7401  et  seq. 


Subpart  F— Califo  ula 


2.  Section  52.22t) 
adding  paragraph 
as  follows: 


§  52.220    ktentif  icat  on  of  plan. 


(c)*  *  * 

(239)*   *   * 

(i)  *   *   * 

(F)  San  Joaquin 
Pollution  Control 

(1)  Rules  8010, 
8060,  and  8070  ai 
1996. 


/alley  Unified  Air 

)istrict. 
( 020.  8030,  8040, 
djpted  on  April  25, 


[FR  Doc.  00-5502  Fi 
BILUNG  CODE  6S60-50-I 


ENVIRONMENTAli  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300978-FRL-f492-7] 
RIN  2070-AB78 

Bentazon;  Pestici  ie  Tolerance 

AGENCY:  Environrqental  Protection 
Agency  (EPA). 
action:  Final  rule 


p(as. 
:  expressi  jn 


summary:  This  re] 
tolerance  for 
bentazon  (3-isopr( 
benzothiadiazin-4 
and  its  6-  and  8 
or  on  succulent 
tolerance 

commodities  (me^ 
eggs)  established 
is  being  corrected 
combined  residue; 
metabolite  2-aminp 
benzamine  (AIBA 
requested  this 
Federal  Food, 
as  amended  by  th 
Protection  Act  of 


Dru? 


DATES:  This  reguli  ti 
March  8,  2000.  01  ject 
for  hearings,  iden  ified 
control  number  OPP 


citation  for  part  52 
follows: 


is  amended  by 
c)(239)(i)(F)  to  read 


ed  3-7-00;  8:45  am] 


^  ulation  establishes  a 
combined  residues  of 
pyl-lH-2,1,3- 
3H)-one-2,2-dioxide) 
h][droxy  metabolites  in 
In  addition  the 
for  animal 
milk,  poultry,  and 
40  CFR  180.355(a) 
to  that  of  the 
of  bentazon  and  its 
•N-isopropyl 
BASF  Corporation 
tol^ance  undesi^he 

,  and  Cosmetic  Act, 
Food  Quality 
1996. 


i.[\ 


on  is  effective 
ions  and  requests 
by  docket 
-3000978,  must  be 


received  by  EPA  on  or  before  May  8, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu  objections 
and  hearing  requests  must  identify 
docket  control  nxunber  OPP-300978  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone  number:  (703) 
305-6224;  and  e-mail  address: 
miller.joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  eiffected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Potentially 
Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  coidd  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi'om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300978.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBl). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  dvuing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  fi'om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  17. 
1998  (63  FR  43937)  (FRL-6018-2),  EPA 
issued  a  notice  ptusucuit  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP)  6F4640  and  3F4270  for  a 
tolerance  by  BASF  Corporation.  This 
notice  included  a  summary  of  the 
petition  prepared  by  BASF  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.355(a)  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
herbicide,  bentcizon  and  its  6-  and  8- 
hydroxy  metabolites,  in  or  on  succulent 
peas  at  3.0  part  per  million  (ppm). 
Tolerances  have  been  established  under 
40  CFR  180.355(a)  for  combined 
residues  of  bentazon  and  its  6-  and  8- 
hydroxy  metabolites  in/on  succulent 
peas  at  0.5  ppm  and  pea  forage  at  3  ppm 
to  support  a  2  X  1  lb  ai/A  (pounds  active 
ingredient  per  acre),  30-day  preharvest 
interval  (PHI)  use  pattern.  The  new 
tolerance  is  proposed  to  support  a  2  x 
1  lb  ai/A,  lO-day  PHI  use  pattern. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
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residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu-e  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposiu^s  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.   *   *   *" 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
combined  residues  of  bentazon  and  its 
6-  and  8-hydroxy  metabolites  in/on 
succulent  peas  at  3.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiire  of  the 
toxic  effects  caused  by  bentazon  are 
discussed  in  this  imit. 

1.  Acute  toxicity  data  for  bentazon 
show  that  this  chemical  is  not  acutely 
toxic  by  the  oral,  inhalation,  or  dermal 
routes  of  exposure  (Toxicity  Categories 
III  and  IV).  It  is  moderately  irritating  to 
the  eye  (Toxicity  Category  II)  and 


slightly  irritating  to  the  skin  (Toxicity 
Category  IV).  Bentazon  is  also  a  dermal 
sensitizer. 

2.  A  21 -day  dermal  toxicity  study  in 
rabbits  was  conducted  at  doses  of  0, 
250,  500,  or  1,000  mg/kg/day.  The  no 
observed  adverse  effect  level  (NOAEL) 
is  1,000  mg/kg/day,  HDT  (highest  dose 
tested).  The  lowest  observed  adverse 
effect  level  (LOAEL)  is  greater  than 
1,000  mg/kg/day. 

3.  A  13-week  feeding  study  in  rats 
was  conducted  at  doses  of  0,  400,  1,200, 
or  3,600  ppm;  equivalent  to  0,  25.3, 
77.8,  or  243.3  mg/kg/day  for  males  and 
0.  28.9,  86.1,  or  258.3  mg/kg/day  for 
females.  The  NOAEL  is  77.8  mg/kg/day. 
The  LOAEL  is  243.3  mg/kg/day  for 
males  and  258.3  mg/kg/day  for  females 
based  on  depressed  mean  body  weights 
in  females,  a  slight  increase  in  food 
consumption  in  males,  increased 
thromboplastin  and  prothrombin  times 
(males  only),  and  increased  kidney  and 
liver  weights. 

4.  A  chronic  feeding  study  in  dogs 
was  conducted  at  doses  of  0, 100,  400, 
or  1,600  ppm;  equivalent  to  0,  3.2, 13.1, 
or  52.3  mg/kg/day.  The  NOAEL  is  3.2 
mg/kg/day.  The  LOAEL  is  13.1  mg/kg/ 
day  based  on  a  dose-dependent 
presence  of  feces  with  red  areas  in  dogs 
at  13.1  mg/kg/day  (400  ppm)  and  52.3 
mg/kg/day  (1600  ppm)  and  slight  to 
severe  anemia  at  the  high  dose. 

5.  A  chronic  feeding/carcinogenicity 
study  in  rats  was  conducted  at  doses  of 
0,  200,  800,  or  4,000  ppm;  equivalent  to 
0,  9,  35,  or  180  mg/kg/day  in  males  and 
0, 11,  45,  or  244  mg/kg/day  in  females. 
The  NOAEL  is  9/11  mg/kg/day,  in 
males/females.  The  LOAEL  is  35/45  mg/ 
kg/day,  in  males/females,  based  on 
increased  water  consiunption,  changes 
in  urinalysis  and  hematology/ 
coagulation  parameters,  and  decreased 
absolute  and  relative  thyroid  weight.  No 
evidence  of  carcinogenicity  was 
observed. 

6.  A  oncogenicity  study  in  mice  was 
conducted  at  doses  of  0,  100,  400,  or 
2000  ppm;  equivalent  to  0,  12,  47,  or 
242  mg/kg/day  in  males  and  0,  12,  48, 
or  275  mg/kg/day  in  females.  The 
NOAEL  is  12  mg/kg/day.  The  LOAEL  is 
47/48  mg/kg/day  in  males/females, 
based  on  increased  prothrombin  time, 
increased  liver  and  kidney  weights, 
calcification  of  the  tunica  albuginea, 
and  islet  cell  hyperplasia  of  the 
pancreas.  No  evidence  of 
carcinogenicity  was  observed. 

7.  A  developmental  study  in  rats  was 
conducted  at  doses  of  0,  40, 100,  or  250 
mg/kg/day.  The  maternal  NOAEL  is  250 
mg/kg/day  (HDT).  The  maternal  LOAEL 
is  greater  than  250  mg/kg/day.  The 
developmental  NOAEL  is  100  mg/kg/ 
day.  The  developmental  LOAEL  is  250 


mg/kg/day.  based  on  increased 
postimplantation  loss,  skeletal 
variations  (incomplete  or  absent 
ossification  in  the  phalangeal  nucleii  of 
the  extremities,  the  stemebrae  and 
cervical  vertebrae),  and  reduced  body 
weights  or  fetuses  surviving  to  day  21. 

8.  A  developmental  study  in  rabbits 
was  conducted  at  doses  of  0,  75,  150,  or 
375  mg/kg/day.  The  maternal/ 
developmental  NOAEL  is  150  rag/kg/ 
day.  The  maternal/developmental 
LOAEL  is  375  mg/kg/day  (HDT),  based 
on  doe  with  partial  abortion,  embryonic 
resorptions,  and  no  living  fetuses. 

9.  A  2-generation  reproduction 
toxicity  study  in  rats  was  conducted  at 
doses  of  0,  200,  800,  or  3,200  ppm; 
equivalent  to  0,  15,  62,  or  249  mg/kg/ 
day.  The  parental  systemic  NOAEL  is  62 
mg/kg/day.  The  parental  systemic 
LOAEL  is  249  mg/kg/day,  based  on 
increased  incidences  of  kidney 
mineralization  and  liver 
microgranuloma.  The  reproductive 
NOAEL  is  15  rag/kg/day.  The 
reproductive  LOAEL  is  62  mg/kg/day. 
based  on  reduced  pup  growth  (body 
weight  gain)  during  lactation. 

10.  There  is  no  concern  for  mutagenic 
activity  in  several  studies,  including: 
Salmonella  spp.,  in  vitro  mammalian 
cell  gene  mutation  assays,  in  vivo 
mouse  bone  marrow  micronucleus 
assay,  and  an  unscheduled  DNA 
synthesis  assay. 

11.  A  rat  metabolism  study  with  oral 
dosing  showed  that  parent  bentazon  was 
the  major  metabolite  found  in  urine, 
amounting  to  77.37-91.02%  of  the  dose. 
Another  metabolism  study 
demonstrated  that  the  absorption  and 
excretion  of  bentazon  or  its  sodium  salt 
in  male  rats  after  oral  administration  is 
rapid  and  essentially  equivalent.  No  sex 
differences  in  the  absorption, 
metabolism  or  excretion  of  sodium 
bentazon  are  apparent  based  or 
equivalent  excretion  half-lives  (4  hours), 
pattern  of  excretion  (greater  than  90%  in 
urine)  or  urinarj'  metabolite 
identification  [greaXer  than  80%  as  free 
acid). 

12.  A  dermal  penetration  study  in  rats 
was  conducted  at  doses  of  0.12, 1.2, 12, 
or  120  mg/kg.  Single  topical  application 
of  radioactive  sodium  bentazon  did  not 
appear  to  significantly  penetrate  the 
skin  since  a  maximum  of  only  1-2%  of 
the  radioactivity  was  recovered 
(primarily  in  the  urine)  at  72  hours. 
Negligible  amounts  of  dermally  appfied 
radioactivity  were  retained  in  the  liver, 
kidneys,  G.I.  tract  and  carcass.  For  risk 
assessment  purposes,  dermal 
penetration  is  estimated  to  be  1-2%. 
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therefore,  use  100%  inhalation 
absorption).  Dermad  exposure  can  not  be 
combined  with  iidialation,  because  a 
dose/endpoint  (hazard)  was  not 
identified  for  short-term  dermal 
exposure  risk  assessment.  The 
intermediate-  and  long-term  inhalation 
exposine  NOAELs  are  13.1  mg/kg/day 
and  3.2  mg/kg/day,  respectively,  from  a 
chronic  dog  study.  For  intermediate- 
and  long-term  inhalation  exposiue  risk 
assessments,  the  dermal  and  inhalation 
exposures  can  be  combined  (using 
100%  absorption  for  inhalation  and  2% 
absorption  for  dermal)  because  the 
doses  selected  are  oral  equivalent  doses 
and  the  same  toxic  effect  was  observed 
(feces  with  red  areas). 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
at  0.03  milligrams/kilograms/day  (mg/ 
kg/day).  This  is  RfD  based  on  the 
NOAEL  of  3.2  mg/kg/day  in  the  one  year 
dog  feeding  study  and  an  uncertainty 
factor  of  100  (lOX  for  inter-species 
differences  and  lOX  for  intra-species 
variability).  The  LOAEL  in  the  study 
was  based  on  dose-dependent  presence 
of  feces  with  red  areas  in  dogs  at  13.1 
mg/kg/day  (seen  at  week  33)  and  at  52.3 
mg/kg/day  (HDT),  and  slight  to  severe 
anemia  at  the  high  dose.  Using  the  lOx 
FQPA  safety  factor,  the  chronic 
population  adjusted  dose  (cPAD)  for 
bentazon  is  0.003  mg/kg/day. 

4.  Carcinogenicity.  Bentazon  has  been 
classified  as  a  Group  "E"  chemical 
(evidence  of  non-carcinogenicity  for 
himians)  based  upon  a  lack  of  evidence 
of  carcinogenicity  in  two  adequate 
studies  (rats  and  mice). 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.355(a))  for  the  combined 
residues  of  bentazon  (3-isopropyl-lH- 
2,1 ,3-benzothiadiazin-4(3H)-one-2,2- 
dioxide)  and  its  6-  and  8-hydroxy 
metabolites,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  as 
follows: 

A  refined  chronic  dietary  exposure 
analysis  (Tier  3)  was  performed  using 
anticipated  residues  (ARs)  for  succulent 
peas  and  tolerance  level  residues  for  all 
other  commodities  for  the  general  U.S. 
population  and  all  popidation 
subgroups.  For  the  chronic  analysis, 
percent  crop  treated  (%GT)  information 
was  used  for  several  commodities. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  meaisined  in  food.  If  EPA  relies  on 


such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1 ,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposm'e  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposine  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposine  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposvue 
over  a  lifetime,  and  is  imlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  iiidikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposiue  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  imlikely  to 
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underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be 
underestimated.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  tlie  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
bentazon  may  be  applied  in  a  particular 
area. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  acute 
dietary  analysis  for  females  13-50  years 
old  (the  subpopulation  of  concern) 
assumed  published  and  proposed 
tolerance  levels  and  100%  crop  treated 
information  for  all  commodities  (Tier  I). 
For  all  the  females  13-50  years  old 
subgroups,  5%  or  less  of  the  aPAD  is 
occupied  by  dietary  exposure  from  food. 
Results  of  the  acute  analysis  indicate 
that  the  acute  dietary  risk  residues  in 
food  associated  with  existing  and 
proposed  uses  of  bentazon  do  not 
exceed  EPA's  level  of  concern. 

ii.  Chronic  exposure  and  risk.  A 
refined  chronic  dietary  exposure 
analysis  (Tier  3)  was  performed  using 
anticipated  residues  for  succulent  peas 
and  tolerance  level  residues  for  all  other 
commodities  for  the  general  U.S. 
population  and  all  population 
subgroups.  For  the  chronic  analysis, 
percent  crop  treated  information  was 
used  for  several  commodities.  The 
percent  chronic  population  adjusted 
dose  (%  cPADs)  for  all  subgroups  were 
less  than  100%.  with  the  highest  being 
28%  for  the  children  1-6  years 
subgroup.  Results  of  the  chronic 
analysis  indicate  that  the  chronic 
dietary  risk  from  from  residues  in  food 
associated  with  the  'existing  and 
proposed  uses  of  bentazon  do  not 
exceed  EPA's  level  of  concern. 

2.  From  drinking  water.  SCI-GROW 
(Screening  Concentration  in  Ground 
Water)  modeling  indicates  that  bentazon 


residue  (bentazon  +  AIBA  ) 
concentrations  in  groundwater  used  as 
drinking  water  are  not  likely  to  exceed 
4.25  ppb.  The  other  regulated  bentazon 
metabolites  (6-hydroxy  and  8-hydroxy 
bentazon)  have  not  been  found  in 
environmental  fate  studies.  Limited 
monitoring  data  indicated  a  range  of 
bentazon  concentrations  (excluding 
degradation  products)  in  groundwater  of 
20  to  120  ppb.  Because  monitoring  data 
indicate  a  higher  concentration  than  the 
SCI-GROW  screening  model,  EPA  used 
the  20  ppb  as  the  environmental 
exposure  concentration  (EEC)  for  both 
acute  and  chronic  scenarios.  The  EEC 
for  surface  water  (from  EPA's  Pesticide 
Root  Zone  Model-EXAMS  modeling)*is 
41  ppb  for  the  peak  (acute)  and  8  ppb 
for  the  36-year  annual  mean  (chronic). 
The  surface  and  ground  water  estimates 
were  used  to  compare  against  back- 
calculated  drinking  water  levels  of 
comparison  (DWLOCs)  for  aggregate  risk 
assessments. 

i.  Acute  exposure  and  risk.  For  the 
acute  scencirio,  the  DWLOC  is  2800  ppb 
for  females  (13+/nursing). 

ii.Chronic  exposure  and  risk.  For  the 
chronic  scenario,  the  DWLOCs  are  95, 
82,  22,  94,  and  95  ppb  for  the  US 
population,  females  (13+/nursing), 
children  (1-6  years),  Hispanics  and 
males  (13-19  years),  respectively. 

3.  From  non-dietary  exposure. 
Because  bentazon  is  registered  for 
consumer  use  on  turf  and  ornamentals, 
there  is  potential  for  residential 
exposure  to  adult  applicators  and  adults 
and  children  entering  recreational  and 
residential  areas  treated  with  bentazon. 

Short-  and  intermediate-term 
exposure  and  risk.  The  handler 
exposure  is  expected  to  be  short-term 
while  the  post-application  exposure  is 
expected  for  both  the  short-  and 
intermediate-term.  However,  since  there 
is  no  short-term  dermal  endpoint,  the 
residential  post-application  exposure 
cannot  be  aggregated  with  the  handler 
exposure.  Short-term,  non-dietary 
ingestion  exposure  for  toddlers  is  not  a 
concern  because  EPA  determined  that 
there  is  no  acute  dietary  or  oral 
endpoint  applicable  to  infants  and 
children.  However,  intermediate- term, 
non-dietary  ingestion  exposure  to 
toddlers  playing  on  treated  turf  is 
possible  and  was  assessed  using  the 
intermediate-term  endpoint  identified 
from  the  one-year  dog  feeding  study. 
Intermediate-term  exposure  is  not 
expected  for  the  ornamental  use.  The 
level  of  concern  for  residential 
exposures  to  bentazon  is  for  MOE's  less 
than  1,000. 

There  are  no  chemical-specific  or  site- 
specific  data  available  to  determine  the 
potential  risks  associated  with 


residential  exposures  from  handling 
bentazon.  Therefore,  the  exposure 
estimates  are  based  on  assumptions  and 
generic  data  as  specified  by  the 
December  18, 1997  Draft  HtD  Standard 
Operating  Procedures  (SOPs)  for 
Residential  Exposure  Assessments. 
Because  bentazon  is  applied  no  more 
than  twice  per  year,  only  short-term 
exposure  is  expected  for  the  residential 
handler.  Because  a  dermal  endpoint  of 
concern  for  the  short-term  duration  was 
not  identified,  only  inhalation  exposure 
estimates  are  relevant.  Assuming  that  a 
homeowner  treats  his  lawn  and 
ornamental  plants  on  the  same  day.  the 
aggregate  inhalation  short-term  MOE  is 
500,000  for  the  residential  handler.  This 
estimate  indicates  that  the  potential 
handler  risks  from  residential  uses  of 
bentazon  do  not  exceed  EPA's  level  of 
concern. 

Environmental  fate  data  indicate  that 
bentazon  is  moderately  resistant  to 
degradation  (t|/2  =  24-iB5  days).  Due  to 
the  length  of  time  bentazon  is  expected 
to  remain  in  the  environment,  both 
short-  and  intermediate-term  residential 
post-application  exposures  are 
expected.  For  toddlers  playing  on 
treated  turf,  the  oral  intermediate-term 
endpoint  was  used  to  assess  toddler 
incidental  ingestion  exposures.  Based 
on  the  residential  use  pattern,  no  long- 
term  post-application  residential 
exposure  is  expected.  Short-term,  non- 
dietary  oral  exposures  to  the  toddler 
were  not  assessed  because  the  subgroup 
of  concern  was  identified  as  females  13- 
50  years  old.  This  endpoint  is  not 
applicable  to  the  infant  and  children 
population  subgroups.  Intermediate- 
term,  post-application  exposure  is  not 
expected  from  the  ornamental  use  of 
bentazon. 

Changes  to  the  Residential  SOPs  have 
been  proposed  that  alter  the  residential   • 
post-application  scenario  assumptions. 
The  proposed  assumptions  are  expected 
to  better  represent  residential  exposure 
and  are  still  considered  to  be  high-end, 
screening  level  assumptions.  Therefore, 
EPA  has  deviated  from  the  current 
Residential  SOP  assumptions  and  uses 
the  proposed  assumptions  to  calculate 
exposure  estimates. 

■phe  dermal  post-application  exposure 
from  the  turfgrass  use  for  the  adult 
resuhs  in  an  MOE  of  9.100.  The  MOEs 
for  post-application  exposures  for  the 
toddler  are  calculated  as  6.400  and 
3.500  for  dermal  and  hand-to-mouth 
exposures,  respectively.  The  aggregate 
intermediate  MOE  for  post-application 
residential  exposure  to  toddlers  is  2.200. 
Therefore,  all  residential  post- 
application  exposure  estimates  are  well 
below  EPA's  level  of  concern.  Because 
these  estimates  were  calculated  using 
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screening-level  as;  lumptions,  EPA 
believes  that  the  a  :tual  risks  will  be 
lower.  For  the  inte  rmediate-term, 
typical  lawn  main  tenance  practices 
such  as  mowing  ai  id  watering  are 
expected  to  exped  ite  the  dissipation  of 
bentazon  on  turfgi  ass.  Therefore,  with 
less  residue  availa  ale,  potential 
incidental  hand-tc  -mouth  exposures  are 
expected  to  be  sut  stantially  lower. 

4.  Cumulative  exposure  to  substances 
with  a  common  m  ?chanism  of  toxicity. 
Section  408(b)(2)(  ))(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider '  available 
information"  concerning  the  cumulative 
effects  of  a  particu  lar  pesticide's 
residues  and  "othor  substances  that 
have  a  common  mBchanism  of  toxicity." 

EPA  does  not  h<  ve,  at  this  time, 
available  data  to  dptermine  whether 
bentazon  has  a  cofunon  mechanism  of 

substances  or  how  to 
include  this  pestidide  in  a  cumulative 
risk  assessment.  I.  nlike  other  pesticides 
for  which  EPA  hai  followed  a 
cumulative  risk  af  proach  based  on  a 
common  mechani  ;m  of  toxicity, 


bentazon  does  not 


toxic  metabolite  p  roduced  by  other 
substances.  For  th  3  purposes  of  this 
tolerance  action,  t  lerefore,  EPA  has  not 
assumed  that  bent  azon  has  a  common 
mechanism  of  tox  city  with  other 
substances.  For  in  brmation  regarding 
EPA's  efforts  to  determine  which 


chemicals  have  a 


( :ommon  mechanism 


of  toxicity  and  to  ( (valuate  the 


cumulative  effects 


see  the  final  rule  f  ar  Bifenthrin  Pesticide 


Tolerances  (62  FR 
1997). 
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dietary  exposure  analysis  for  residues  in 
food  incorporated  anticipated  residues 
for  succulent  peas  and  assiuned 
tolerance  level  residues  for  all  other 
commodities.  Percent  CT  information 
was  used  for  several  commodities.  The 
%cPADs  for  all  subgroups  were  less 
than  100%,  with  the  highest  being  28% 
for  the  children  (1-6  years  old) 
subgroup.  Thus,  the  chronic  dietary  risk 
estimates  from  food  associated  with 
existing  and  proposed  uses  of  bentazon 
do  not  exceed  EPA's  level  of  concern. 
For  ground  and  surface  water,  the 
estimated  average  concentrations  of 
bentazon  are  less  than  EPA's  levels  of 
comparison  for  bentazon  in  drinking 
water  as  a  contribution  to  chronic 
aggregate  exposure. 

3.  Short-  and  intermediate-term  risk. 
Aggregate  short-term  risk  estimates  are 
below  EPA's  level  of  concern.  In 
aggregating  short-term  risk,  EPA 
considered  backgroimd  chronic  dietary 
exposure  (food  +  drinking  water)  and 
short  term  inhalation  exposures  from 
residential  uses.  Because  a  dermal 
endpoint  of  concern  for  the  short-term 
duration  was  not  identified,  only 
inhalation  exposure  estimates  are 
relevant  for  the  adult  handler.  Short- 
term  inhalation  exposiu-e  may  occiu-  for 
a  homeowner  treating  tvu^  and 
ornamentals  on  the  same  day.  The  total 
short-term  food  and  residential 
aggregate  MOE  value  is  220,000.  As  this 
MOE  is  greater  than  1,000,  the  short- 
term  food  and  residential  aggregate  risk 
estimate  is  below  EPA's  level  of 
concern.  For  surface  emd  ground  water, 
the  estimated  average  concentrations  of 
bentazon  are  less  than  EPA's  levels  of 
comparison  for  bentazon  in  drinking 
water  as  a  contribution  to  short-term 
aggregate  exposure. 

Aggregate  intermediate-term  risk 
estimates  are  below  EPA's  level  of 
concern  for  adults.  In  aggregating 
intermediate-term  risk,  EPA  considered 
backgroimd  chronic  dietary  exposure 
(food  +  drinking  water)  and 
intermediate-term  dermal  exposiu-es 
from  residential  uses.  For  adults,  dermal 
post-application  exposures  may  result 
from  dermal  contact  with  treated  turf. 
For  adults,  the  total  food  and  residential 
intermediate-term  aggregate  MOE  is 
7,600.  As  this  value  is  greater  than 
1,000,  the  intermediate-term  aggregate 
risk  estimate  is  below  EPA's  level  of 
concern.  For  surface  and  ground  water, 
the  estimated  average  concentrations  of 
bentazon  are  less  than  EPA's  levels  of 
comparison  for  bentazon  in  drinking 
water  as  a  contribution  to  intermediate- 
term  aggregate  exposure. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  A  cancer  risk  assessment 
was  not  done.  Bentazon  is  classified  as 


a  Group  E  chemical  (evidence  of  non- 
carcincinogenicity  for  humans)  based 
upon  lack  of  evidence  of  carcinogenicity 
in  rats  and  mice. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  bentazon  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
bentazon,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies. 
Two  studies  were  described  in 
Toxicology  Profile  (see  Unit  III.A.  Tox 
profile). 

iii.  Reproductive  toxicity  study.  A 
reproductive  toxicity  study  was 
described  in  the  Toxicology  Profile  (see 
Unit  III.A.  Tox  profile). 

iv.  Prenatal  and  postnatal  sensitivity. 
The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  of  bentazon  is  complete  with 
respect  to  current  data  requirements. 
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There  was  evidence  of  increased 
susceptibility  followingi/i  utero 
exposure  to  bentazon  in  the  prenatal 
developmental  toxicity  study  in  rats  and 
there  was  quantitative  evidence  of 
increased  susceptibility  following  pre-/ 
postnatal  exposure  to  bentazon  in  the  2- 
generation  reproduction  study  in  rats. 
V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  bentazon  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
FQPA  Safety  Factor  for  protection  of 
infants  and  children  will  be  retained  at 
lOx  for  bentazon  due  to  the  increased 
pre-/postnatal  susceptibility.  The  FQPA 
Safety  Factor  for  bentazon  is  applicable 
to  females  1 3-50  years  old  only  for 
acute  dietary  and  residential  exposure 
assessments  because  increased 
susceptibility  was  demonstrated  in  the 
developmental  study  in  rats  which  is 
designed  to  evaluate  chemical  effects  on 
the  mother  and  fetus  from  the  time  of 
implantation  of  the  fertilized  egg  in  the 
uterus  through  the  end  of  gestation.  The 
safety  factor  is  also  applicable  to  all 
population  subgroups  for  chronic 
dietary  and  residential  exposure 
assessments  because  increased 
susceptibility  was  demonstrated  ifl  the 
2-generation  reproduction  study  (which 
is  designed  to  assess  the  effects  of  the 
pesticide  on  male  and  female 
reproductive  processes,  from  egg  and 
sperm  production  and  mating  through 
pregnancy,  birth,  nursing,  growth  and 
development,  and  matiu-ation). 

2.  Acute  risk.  An  acute  endpoint  was 
not  identified  and  this  risk  assessment 
was  not  required. 

3.  Chronic  risic. Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  bentazon  from  food  will  utilize  28% 
of  the  chronic  PAD  for  children  (1-6 
years  old).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  chronic  PAD  because  the  chronic 
PAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  exposure  to  bentazon  in 
drinking  water  and  from  non-  dietary, 
non-occupationed  exposure,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  chronic  PAD. 

4.  Short-  or  intermediate-term  risk. 
Although  bentazon  a  registered 
herbicide  for  use  on  turf  and 
ornamentals,  short-term  non-dietary 
ingestion  exposure  for  toddlers  is  not 
assessed  because  EPA  determined  that 
there  is  no  acute  dietary  or  oral 
endpoint  applicable  to  infants  and 
children. 


•Aggregate  intermediate-term  risk 
estimates  are  below  EPA's  level  of 
concern  for  infants  and  children.  In 
aggregating  intermediate- term  risk,  EPA 
considered  background  chronic  dietary 
exposure  (food  +  drinking  water)  and 
intermediate-term,  non-dietary  oral  and 
dermal  exposures  from  residential  uses. 
For  toddlers,  dermal  and  non-dietary 
oral  postapplication  exposures  may 
result  from  dermal  contact  with  treated 
turf  as  well  as  hand-to-mouth  transfer  of 
residues  from  turfgrass.  For  infants  and 
children,  the  total  food  and  residential 
intermediate-term  aggregate  MOE  is 
?,000.  As  this  value  is  greater  than 
1,000,  the  intermediate-term  aggregate 
risk  estimate  is  below  EPA's  level  of 
concern.  For  surface  and  ground  water, 
the  estimated  average  concentrations  of 
bentazon  are  less  than  EPA's  levels  of 
comparison  for  bentazon  in  drinking 
water  as  a  contribution  to  intermediate- 
term  aggregate  exposure. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  fitjm  aggregate  exposure 
bentazon  to  residues. 

rv.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  qualitative  nature  of  the  residue 
in  plants  is  considered  to  be  adequately 
understood.  Radiolabelled  studies 
conducted  at  rates  of  up  to  2.5  lb  ai/A 
on  beans,  com,  soybeans,  rice  and 
wheat  indicate  that  bentazon  is  readily 
absorbed  from  foliage,  roots  and  seeds, 
and  translocates  in  some  plant  types. 
Bentazon  is  rapidly  metabolized, 
conjugated  and  incorporated  into 
natural  plant  constituents.  Metabolism 
involves  the  hydroxylation  of  bentazon 
at  the  6-  and  8-positions.  The  terminal 
residues  of  regulatory  concern  are 
bentazon,  6-hydroxy  bentazon,  and  8- 
hydroxy  bentazon.  As  there  are  no 
livestock  feed  items  associated  with 
succulent  peas,  issues  pertaining  to  the 
nature  of  the  residue  in  animals  are  not 
germane  to  this  regulation. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  the  determination  of 
residues  of  bentazon  and  its  6-  and  8- 
hydroxy  metabolites  in/on  plant 
commodities.  The  Pesticide  Analytical 
Manual  (PAM)  Vol.  II  lists  Method  U.  a 
gas  liquid  chromatography  (GLC) 
method  with  flame  photometric 
detection  for  the  determination  of 
bentazon  and  its  hydroxy  metabolites 
in/on  com,  rice,  and  soybeans;  the  limit 
of  detection  for  each  compound  is  0.05 
ppm.  Method  III,  modified  from  Method 


n,  is  available  for  the  determination  of 
bentazon  and  its  hydroxy  metabolites 
in/on  peanuts  and  seed  and  pod 
vegetables  with  a  limit  of  detection  of 
0.05  ppm  for  each  compound. 

C.  Magnitude  of  Residues 

Ten  field  residue  trials  were 
conducted  in  seven  different  states  with 
a  distribution  which  corresponds  well 
with  the  suggested  growing  region  for 
succulent  garden  peas.  The  data 
indicated  that  combined  residues  of 
bentazon  and  its  6-  and  8-hydroxy 
metabolites  will  not  exceed  the 
proposed  tolerance.  BASF  provided  data 
only  on  green  peas.  The  raw  agricultural 
commodity  (RAC)  analyzed  in  these 
trials  was  the  succulent  seeds  with  the 
pods.  At  the  time  these  trials  were 
conducted  in  1993,  succulent  seeds 
with  pods  was  the  appropriate  RAC.  In 
1995,  the  guidelines  were  revised  and 
the  RAC  was  redefined  as  edible- 
podded  peas  and  succulent  shelled 
peas.  Thus,  the  submitted  field  trials  do 
not  fulfill  current  guidelines.  BASF  is 
required  to  perform  three  (3)  edible- 
podded  pea  trials.  The  additional 
studies  will  satisfy  the  new  guidelines 
and  provide  EPA  with  confirmatory 
data.  EPA  is  proceeding  with  this 
tolerance  while  the  additional  trials  are 
conducted  because  the  available  data 
are  adequate  to  make  a  safety 
determination. 

D.  International  Residue  Limits 

There  is  a  Codex  Maximum  Residue 
Limit  (MRL)  of  0.2  ppm  for  bentazon 
and  its  metabolites  established  in/on 
garden  peas  (young  pods),  a  Canadian 
MRL  for  parent  only  of  0.1  ppm 
(negligible)  established  in/on  peas,  and 
a  Mexican  limit  for  parent  (presumed)  of 
0.05  ppm  established  in/on  green  peas. 
Therefore,  a  compatibility  issue  is 
relevant  to  the  proposed  tolerance. 
Harmonization  of  the  3.0  ppm  U.S. 
tolerance  will  not  be  possible  as  the  use 
pattern  proposed  on  the  Basagran 
Herbicide  label  will  result  in  residues 
which  greatly  exceed  the  Codex  MRL. 
EPA  thus  suggests  that  BASF  submit  the 
residue  data  and  Good  Agricultural 
Practice  (GAP)  to  Codex  once  the  U.S. 
registration  and  tolerance  are  approved. 

E.  Rotational  Crop  Restrictions 

Currently,  there  are  no  plantback 
restrictions  on  the  Basagran  Herbicide 
label.  Confined  rotational  crop  data 
indicate  that  bentazon  residues  may  be 
taken  up  by  rotational  crops  (39  to  102 
day  plantback  intervals),  and  that  field 
rotational  crop  studies  are  needed  for 
the  purposes  of  reregistration  in  order  to 
determine  if  plantback  restrictions  for 
bentazon  end-use  products  are  needed. 
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If  plantback 
based  upon  these 
Herbicide  label  wl 


restridtions  are  needed 
Studies  then  the 
1  be  revised. 


commodities  in  40 


V.  Conclusion 

Therefore,  the  tc  lerance  is  established 
for  combined  resic  ues  of  bentazon  and 
its  6-  and  8-hydro>y  metabolites  in  pea, 
succulent  at  3.0  pf  m.  In  addition,  the 
tolerance  expressi(  m  for  animal 


CFR  180.355(a}  is 


corrected  as  the  co  nabined  residues  of 
bentazon  and  its  n:  etabolite  2-amino-JV- 
isopropyl  benzamide  (AIBA). 

VI.  Objections  and  Hearing  Requests 

Under  section  4(i8(g)  of  the  FFDCA,  as 
amended  by  the  F(  ^PA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  ma; '  also  request  a 
hearing  on  those  o  )jections.  The  EPA 
procedural  regulat  ons  which  govern  the 
submission  of  obje  ::tions  and  requests 
for  hearings  appea  ■  in  40  CFR  part  1 78. 
Although  the  proci  sdures  in  those 
regulations  require  some  modification  to 
reflect  the  amendn  lents  made  to  the 
FFDCA  by  the  FQI  A  of  1996,  EPA  will 
continue  to  use  th(  ise  procedures,  with 
appropriate  adjust  nents,  until  the 
necessary  modifici  lions  can  be  made. 
The  new  section  4|)8(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  rej  ulation  for  an 
exemption  from  th  3  requirement  of  a 
tolerance  issued  bj  EPA  under  new 
section  408(d).  as  ivas  provided  in  the 
old  FFDCA  sectior  s  408  and  409. 
However,  the  perit  d  for  filing  objections 
is  now  60  days,  raftier  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Reqm  st  a  Hearing? 

You  must  file  yo  ur  objection  or 
request  a  hearing  c  n  this  regulation  in 
accordance  with  tl  e  instructions 
provided  in  this  uj  lit  and  in  40  CFR  part 
178.  To  ensure  pre  per  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300?  78  in  the  subject  line 
on  the  first  page  oi  your  submission.  All 
requests  must  be  ii  i  writing,  and  must  be 
mailed  or  delivere  1  to  the  Hearing  Clerk 
on  or  before  May  fi ,  2000. 

1 .  Filing  the  reqi  lest.  Your  objection 
must  specify  the  s  )ecific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  ob  ections  (40  CFR 
178.25).  If  a  hearir  g  is  requested,  the 
objections  must  in  :lude  a  statement  of 
the  factual  issues(! )  on  which  a  hearing 
is  requested,  the  n  questor's  contentions 
on  such  issues,  an  1  a  summary  of  any 
evidence  relied  up  on  by  the  objector  (40 
CFR  178.27).  Infor  nation  submitted  in 
coimection  with  ai  i  objection  or  hearing 
request  may  be  cla  imed  confidential  by 
marking  any  part  (  r  all  of  that 
information  as  CB  .  Information  so 


marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
F*rotection  Agency,  1200  Permsylvania 
Ave.  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C-400 
,  Waterside  Mall.  401  M  St.,  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

Pursuant  to  FFDCA  section  408(m)(l), 
EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgment  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  N.W..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.l.,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300978,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 


Protection  Agency.  1200  Pennsylvania 
Ave.  NW.,  Washington.  DC  20460.  ha 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federsd 
Depository  Libraries. 

B.  Will  the  Agency  Grant  a  Request  for 
a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655.  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  require  0MB  review  or  any 
Agency  action  imder  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
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Safety  Risks  {62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Because 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  emd  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  24,  2000. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

PART1 80— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 

371. 

2.  Section  180.355  is  amended  in 
paragraph  (a)  by  revising  the 
introductory  text  and  redesignating  it  as 
paragaph  (a)(1),  by  revising  the  entry  for 
"pea,  succulent"  in  the  table  in  newly 
designated  paragraph  (a)(1),  by 
removing  from  the  table  in  newly 
designated  paragraph  (a)(1)  the  entries 
for  cattle,  fat;  cattle,  meat  byproducts; 
cattle,  meat;  egg;  goats,  fat;  goats,  mbyp; 
goats,  meat;  hogs,  fat;  hogs,  mbyp;  hogs, 
meat;  milk;  poultry,  fat;  poultry,  meat 
byproducts;  poultry,  meat;  sheep,  fat; 
sheep,  mbyp;  and  sheep,  meat,  and  by 
adding  new  paragraph  (a)(2).  The 
additions  and  revision  read  as  follows: 

§  1 80.355    Bentazon ;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  herbicide  bentazon  (3-isopropyl-lH- 
2,l,3-benzothiadiazin-4(3H)-one-2,2- 
dioxide)  and  its  6-  and  8-hydroxy 
metabolites  in  or  on  the  following  food 
commodity: 


Commodity 


Parts  per 
million 


Commodity 


Parts  per 
million 


Pea,  succulent 


3.0 


(2)  Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
bentazon  (3-isopropyl-lH-2,l,3- 
benzothiadiazin-4(3H)-one-2,2-dioxide) 
and  its  metabolite  2-amino-Ar-isopropyl 
benzamide  (AIBA)  in  or  on  the 
following  food  commodities: 


Commodity 


Parts  per 
million 


Cattle,  fat  0.05 

Cattle,  mbyp  0.05 

Cattle,  meat  0.05 

Eggs 0.05 

Goats,  fat  0.05 

Goats,  mbyp  0  05 


Goats,  meat  0.05 

Hogs,  fat  0.05 

Hogs,  mbyp  0.05 

Hogs,  meat  0.05 

Milk  0.02 

Poultry,  fat  0.05 

Poultry,  mbyp 0.05 

Poultry,  meat  0.05 

Sfieep,  fat  0.05 

Sheep,  mbyp  0.05 

Sfieep,  meat  0.05 


[FR  Doc.  00-5634  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  6S60-W-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300977;  FRL-6492-3] 

RIN  2070-AB78 

DIclosulam;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  diclosulam,  N- 
(2 ,6-dichlorophenyl)-5-ethoxy-7- 
fluoro[l,2,4ltriazolo[l,5-c]pyrimidine-2- 
sulfonamide],  in  or  on  soybean  seed  and 
peanut  nutmeat.  Dow  AgroSciences 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effecdve 
March  8,  2000.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-300977,  must  be 
received  bv  EPA  on  or  before  May  8, 
2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-300977  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
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305-5697;  and  e-njai 
Tompkins. Jim@ep 

SUPPLEMENTARY 


address: 
gov. 


INfORMATION: 


I.  General  Information 

A.  Does  this  Actio 


You  may  be 
you  are  an  agncu 
manufacturer,  or 
manufacturer, 
categories  and 
are  not  limited  to 


Apply  to  Me? 

affetted  by  this  action  if 
It  Liral  producer,  food 
pssticide 
Pot(  ntially  affected 
entities  may  include,  but 


NAK 
cod< 

1 

Examples  of  po- 

Categories 

s 

tentially  affected 
entities 

Industry 

111 

Crop  production 

112 

Animal  produc- 
tion 

311 

Food  manufac- 
turing 

32532 

Pesticide  manu- 
facturing 

net 


This  listing  is 
exhaustive,  but 
for  readers  regard! 
affected  by  this 
entities  not  listed 
be  affected.  The 
industrial  Classi 
(NAICS)  codes 
assist  you  and 
whether  or  not  thi 
to  certain  entities, 
regarding  the 
to  a  particular 
listed  under  FOR 
CONTACT. 


intended  to  be 
rather  provides  a  guide 

i;  ig  entities  likely  to  be 
act  ion.  Other  types  of 

i  n  the  table  could  also 
N(  irth  American 
fiqation  System 

been  provided  to 
others  in  determining 
action  might  apply 
f  you  have  questions 
applicability  of  this  action 
consult  the  person 
FARTHER  INFORMATION 


entiy 


B.  How  Can  I  Get 
Information, 
Document  and 
Documents? 


/  dditional 
Inclu  iing  Copies  of  this 
Otl  er  Related 


of 


1.  Electronically 
electronic  copies 
certain  other  relat^ 
might  be  available 
the  EPA  Internet 
www.epa.gov/.  To 
document,  on  the 
"Laws  and  Regulai  i 
up  the  entry  for  th 
the  "Federal  Regi^i 
Documents."  You 
the  Federal  Regist^ 
wnArw.epa.gov/fedr  jstr/. 

2.  In  person.  Th( 
established  an 
action  under  docket 
OPP-300977.  The 
consists  of  the 
referenced  in  this 
information  relate^ 
including  any 
Confidential  B 


You  may  obtain 
this  document,  and 
documents  that 
electronically,  from 
V  ome  Page  at  http:// 
access  this 
lome  Page  select 
ons"  and  then  look 
docmnent  under 
er — Environmental 
:an  also  go  directly  to 
r  listings  at  http:// 


Agency  has 
offifcial  record  for  this 
control  number 
afficial  record 
doc  laments  specifically 
iction,  and  other 
to  this  action, 
infofcination  claimed  as 
usiqess  Information  (CBI). 


This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2  {CM  #2),  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
20,  1998  (63  FR  64484)  (FRL-6030-9), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  aimoimcing  the  filing  of 
a  pesticide  petition  (PP)  for  a  tolerance 
by  Dow  AgroSciences.  This  notice 
included  a  summary  of  the  petition 
prepared  by  Dow  AgroSciences,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
diclosulam,  in  or  on  soybean  and 
peanut  at  0.02  part  per  million  (ppm). 

Section  408(b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A){ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiu-es  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  *  *   *" 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 


further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  {FRL-5754- 
7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  diclosulam  on  soybean  seed 
and  peanut  nutmeat  at  0.020  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  diclosulam  are 
discussed  in  this  unit. 

In  general,  the  toxicology  studies 
conducted  on  diclosulam  demonstrate 
that  it  has  few  or  no  biologically 
significant  toxic  effects  at  relatively  low- 
dose  levels  in  many  animal  studies. 
Diclosulam  generally  has  low  acute 
toxicity  (Toxicity  Category  III)  and  is  not 
a  dermal  sensitizer.  The  BF-564  (84.3% 
active  ingredient  (a.i.))  appeared  to  be 
slightly  more  irritating  to  the  skin  and 
eye  than  XDE-564  (97.6%  a.i.).  No 
significant  treatment-related  effects 
were  noted  in  21 -day  dermal  studies  in 
rabbits.  Based  on  oral  feeding  studies, 
the  primary  target  organs  are  the  liver 
and  kidney.  In  a  subchronic  rat  feeding 
study,  the  primary  target  organ  is  the 
liver  including  increased  relative  organ 
weight,  hepatocellular  hypertrophy,  and 
slight  multifocal  necrosis.  Decreased 
body  weight  and  kidney  lesions  were 
also  noted.  Liver  effects  were  also  noted 
in  a  subchronic  dog  study  and  included 
increased  relative  liver  weight, 
centrilobular  hepatocellular  changes, 
and  hepatocellular  necrosis 
accompanied  by  elevated  ALP,  AST, 
and  ALT.  Other  effects  were  decreased 
body  weight,  decreased  food 
consumption,  and  renal  changes  in 
addition  to  hematological  and  clinical 
chemistry  effects  that  were  considered 
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secondary  to  the  debilitated  condition  of 
the  animals.  In  a  chronic  toxicity/ 
oncogenicity  study  in  the  rat,  the  kidney 
is  identified  as  a  target  organ.  Changes 
in  clinical  chemistry  and  urinalysis 
parameters  (indicative  of  altered  renal 
tubule  function)  included  increased 
creatinine,  decreased  urine  specific 
gravity,  increased  urine  volume,  and 
decreased  urinary  protein 
concentration;  also,  microscopic  renal 
tubular  pathology  was  noted.  The 
kidney  was  also  a  target  organ  in  a 
mouse  carcinogenicity  study.  Among 
the  observed  kidney  effects  were 
reduced  vacuolization  in  the  tubular 
epithelium,  lower  absolute  and  relative 
kidney  weights,  and  focal  dilatation 
with  hyperplasia  of  the  epithelial  lining 
in  the  cortical  tubules.  Diclosulam  was 
classified  as  a  "not  likely  human 
carcinogen"  based  on  the  lack  of 
evidence  of  carcinogenicity  in  rats  or 
mice  fed  diclosulam,  and  the  lack  of 
evidence  of  mutagenic  activity.  Based 
on  the  results  of  several  subchronic, 
chronic,  and  developmental 
reproductive  toxicity  studies,  there  was 
no  evidence  of  neurotoxicity. 
Diclosulam  is  not  a  developmental  or 
reproductive  toxicant  and  there  was  no 
evidence  for  increased  susceptibility  of 
rat  or  rabbit  fetuses  to  in  utero  exposure 
or  rat  pups  to  postnatal  exposure  to 
diclosulam. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  In  acute  toxicology 
studies  (rat  acute  neurotoxicity,  rat 
developmental  toxicity,  and  rabbit 
developmental  toxicity)  there  were  no 
acute  effects  observed  due  to  a  single 
dose.  Therefore,  no  acute  reference  dose 
(RfD)  was  selected  and  an  acute  dietary 
risk  assessment  is  not  required. 

2.  Short-  and  intermediate-term 
toxicity.  The  toxicological  endpoint  for 
short-  and  intermediate-term  inhalation 
risk  assessments  is  a  maternal/ 
developmental  no  observable  adverse 
effect  level  (NOAEL)  of  10  milligrams/ 
kilograms/day  (mg/kg/day)  based  on  the 
dose-dependent  increased  abortions, 
and  decreased  maternal  body  weight 
gain,  food  consiunption,  and  fecal 
output  in  the  rabbit  oral  developmental 
study.  Because  this  study  is  an  oral 
dosing  study,  route-to-route 
extrapolation  is  required.  A  margin  of 
exposure  (MOE)  of  100  or  greater  is 
adequate  for  occupational  exposure  risk 
assessments.  A  short-  and  intermediate- 
term  dermal  risk  assessment  is  not 
required,  and  no  short-  or  intermediate- 
term  dermal  toxicity  endpoints  were 
established.  In  a  short-  and 
intermediate-term  dermal  toxicology 
study  (21-day  rabbit  dermal  toxicity 


study),  there  was  no  systemic  toxicity  at 
the  limit  dose  of  1,000  mg/kg/day. 

3. Chronic  toxicity.  EPA  has 
established  a  chronic  RfD  of  0.05  mg/kg/ 
day  NOAEL  equals  5  mg/kg/day; 
Uncertainty  Factor  (UP)  =  100)  for  use 
in  assessing  chronic  dietary  risk.  This 
chronic  RfD  is  based  on  the  2-year 
combined  chronic  feeding/ 
CcU-cinogenicity  study  in  rats,  in  which 
the  following  effects  were  observed  at 
the  lowest  observable  adverse  effect 
level  (LOAEL)  of  100  mg/kg/day  in  both 
sexes:  statistically  significant  decreases 
in  body  weight  gain,  changes  in  renal 
tubule  and  kidney  function  parameters, 
and  increased  incidence  of  male  kidney 
pelvic  epithelium  hyperplasia. 

4.  Carcinogenicity.  In  accordance  with 
the  1996  Cancer  Risk  Assessment 
Guidelines,  the  Agency  classified 
diclosulam  as  a  "not  likely  human 
carcinogen"  based  on  the  lack  of 
evidence  of  carcinogenicity  in  mice  or 
rats.  Therefore,  diclosulam  is  not 
expected  to  pose  a  cancer  risk. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  as 
follows: 

i.Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  In  acute 
toxicology  studies  (rat  acute 
neurotoxicity,  rat  developmental 
toxicity,  and  rabbit  developmental 
toxicity)  there  were  no  acute  effects 
observed  due  to  a  single  dose. 
Therefore,  no  acute  risk  is  expected,  and 
an  acute  risk  assessment  is 
inappropriate. 

ii.  Chronic  exposure  and  risk.  The 
Agency  used  the  Dietary  Exposure 
Evaluation  Model  (DEEM  )  software  for 
conducting  a  chronic  (non-cancer) 
dietary  (food)  risk  analysis  for  residues 
in  food.  The  chronic  dietary  risk 
analysis  was  based  on  the  assumptions 
of  tolerance  level  residues  (0.020  ppm 
for  peanut  nutmeat  and  soybean  seed), 
100  percent  of  crop  treated,  and  the 
chronic  population-adjusted  dose  (PAD) 
of  0.05  mg/kg/day.  The  resulting  dietary 
food  exposures  occupy  <1%  of  the 
chronic  PAD  for  all  population 
subgroups.  These  results  should  be 
viewed  as  conservative  (health 
protective)  risk  estimates.  Refinements 
such  as  use  of  percent  crop-treated 
information  and/or  anticipated  residue 
values  would  yield  even  lower  estimates 
of  chronic  dietary  exposure  from 
residues  in  food.  In  accordance  with  the 
1996  Cancer  Risk  Assessment 


Guidelines.  EPA  classified  diclosulam 
as  a  "not  likely  human  carcinogen" 
based  on  the  lack  of  evidence  of 
carcinogenicity  in  mice  or  rats.  Thus, 
diclosulam  is  not  expected  to  pose  a 
cancer  risk. 

2.  From  drinking  water — i.  Acute 
exposure  and  risk.  As  explained  above, 
diclosulam  is  not  expected  to  pose  an 
acute  risk. 

ii.Chronic  exposure  and  risk.  Drinking 
Water  Levels  of  Comparison  (DWLCXls) 
range  from  490  to  1 ,700  ^ig/L  for  all 
population  subgroups.  DWLOCs  were 
calculated  based  on  the  chronic  PAD 
(0.05  mg/kg/day)  and  the  chronic 
dietary  (food  only)  exposure  for  each 
population  subgroup.  The  estimated 
environmental  concentrations  (EECs)  for 
assessing  chronic  aggregate  dietary  risk 
are  0.035  parts  per  billion  (ppb)  in 
ground  water  and  1.28  ppb  in  surface 
water.  The  chronic  EECs  are  less  than 
the  Agency's  level  of  comparison  (the 
DWLOC  value  for  each  population 
subgroup)  for  diclosulam  residues  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure. 

3.  From  non-dietary  exposure.  There 
are  no  residential  uses  associated  with 
diclosulam.  Therefore,  no  non-dietary 
exposure  due  to  residential  use  is 
expected. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
diclosulam  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
diclosulam  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  diclosulam  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 
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D.  Aggregate  Risks 
Safety  for  U.S.  Population 


and  Determination  of 


1.  Acute  risk.  As 
diclosulam  is  not 
acute  risk. 

2.  Chronic  risk. 
maximum  residue 


explained  above, 
€  xpected  to  pose  an 


EI  A; 
exposi  res 

tlie: 


exposure  assumptions 
unit,  EPA  has 
exposure  to  diclos 
utilize  <1%  of  the 
popidation  and  all 
subpopulations 
concern  for 
the  PAD  because 
level  at  or  below 
dietary  exposure  o 
pose  appreciable  r 
Despite  the 
exposure  to 
water,  EPA  does  nit 
aggregate  exposiu'e 
theRfD 

3.  Short-  and  in 
Short-  and 
exposure  takes  int( 
dietary  food  and 
a  background 
indoor  and  outdoo  • 
exposure.  Howevei 
residential  uses  foi 
from  dietary 
food  and  water  are 
acute  and  chronic 

4.  Aggregate 
population.  As  ex 
diclosulam  is  not 
cancer  risk. 

5.  DetenninatioT] 
these  risk 
that  there  is  a 
no  harm  will  resul 
exposure  to  diclo 


1  Jsing  the  theoretical 
:ontribution  (TMRC) 
described  in  this 
condluded  that  aggregate 
ilam  from  food  will 
'AD  RfD  for  the  U.S. 
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generally  has  no 
below  100%  of 
PAD  represents  the 
wiiich  daily  aggregate 
er  a  lifetime  will  not 
i  sks  to  human  health, 
potenti  al  for  dietary 
diclosmlam  in  drinJdng 
expect  the 
to  exceed  100%  of 
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level)  plus 
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,  there  are  not 
diclosulam  and  risks 
from  residues  in 
addressed  by  the 
sk  assessments. 
risk  for  U.S. 
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of  safety.  Based  on 
EPA  concludes 
reascinable  certainty  that 
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E.  Aggregate  Risks 
Safety  for  In  fan  ts 


and  Determination  of 
c  nd  Children 


1 .  Safety  factor  f  r 
children  — i.  In  gei  eral 
potential  for  addit 
infemts  and  childr^ 
diclosulam,  EPA 
developmental  toxicity 
and  rabbit  and  a 
reproduction  stud] 
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completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  See 
Unit  III.A.  of  this  notice. 

iii.  Reproductive  toxicity  study.  See 
Unit  III.A.  of  this  notice. 

iv.  Prenatal  and  postnatal  sensitivity. 
Based  on  the  available  data,  there  is  no 
indication  of  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or  to 
postnatal  exposure  to  diclosulam.  In  the 
prenatal  developmental  toxicity  studies, 
there  was  no  apparent  developmental 
toxicity  in  rats  or  rabbits  at  or  below  the 
maternal  toxicity  NOAEL  values  (vide 
supra).  In  the  prenatal  rabbit 
developmental  toxicity  study,  there 
were  dose-dependent  increased  late 
(gestational  date  21-27)  abortions  at  or 
above  65  mg/kg/day.  T^e  Agency 
considers  the  dose-related  increased 
abortions  as  an  adverse  fetal  effect 
despite  the  fact  that  the  abortions  were 
probably  related  to  maternal  toxicity, 
the  aborted  fetuses  were  viable,  and 
there  was  no  increase  in  intra-uterine 
deaths  (early  or  late  resorptions).  Both 
the  matemaJ  and  developmental 
NOAEL/LOAEL  were  considered  to  be 
10/65  mg/kg/day  based  on  the  dose- 
related  increased  abortions.  There  were 
other  maternal  effects,  including 
decreased  maternal  body  weight  gain, 
food  consumption,  and  fecal  output; 
however,  there  were  no  other  treatment- 
related  fetal  or  developmental  effects, 
including  gravid  uterine  or  fetal  body 
weights,  and  gross,  visceral,  or  skeletal 
changes.  On  the  other  hand,  in  the  2- 
generation  rat  reproduction  study,  the 
parental  and  developmental/  offspring 
systemic  toxicity  NOAEL/LOAEL  were 
at  or  above  the  limit  dose  of  1,000  mg/ 
kg/day. 

V.  Conclusion.  The  toxicological  data 
base  for  diclosulam  is  adequate  to 
support  registration  and  tolerances.  The 
Ames  mutagenicity  test  is  considered  to 
be  unacceptable  because  the  highest 


dose  tested  was  not  high  enough. 
However,  EPA  has  sufficient 
information  concerning  mutagenicity 
and  has  concluded  that  diclosulam  is 
not  a  mutagen  based  on  the  Mouse 
Micronucleus  Assay,  CHO/HGPRT 
Forward  Gene  Mutation,  Chromosomal 
Aberration  Assay — Rat  Lymphocytes 
tests.  Also,  both  the  acute  neurotoxicity 
study  (guideline)  and  the  1-year 
neurotoxicity  study  (non-guideline)  are 
classified  imacceptable  pending  the 
submission  of  additional  information; 
however,  these  studies  are  not  required 
to  assess  these  tolerances  or  for 
registration  of  these  uses.  Exposure  data 
are  complete  or  are  estimated  based  on 
data  that  reasonably  accounts  for 
potential  exposures.  Given  the 
completeness  of  the  toxicity  and 
exposure  data  bases,  and  the  lack  of 
prenatal  and  postnatal  sensitivity,  EPA 
concluded  that  an  additional  safety 
factor  to  protect  infants  and  children 
was  not  necessary  and  that  a  risk 
assessment  using  only  the  traditional 
safety  factors  would  protect  the  safety  of 
infants  and  children. 

2.  Acute  risk.  As  explained  above, 
diclosulam  is  not  expected  to  pose  an 
acute  risk. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  diclosulam  from  food  will  utilize 
<1%  of  the  chronic  PAD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the 
chronic  PAD  because  the  PAD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  diclosulam  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposiu-e  to  exceed  100%  of 
the  PAD. 

4.  Short-  or  intermediate-term  risk.  As 
explained  above,  there  are  no  residential 
uses  for  diclosulam  and  thus  any  short- 
term  or  intermediate  term  risks  are 
adequately  addressed  by  the  chronic 
and  acute  assessments. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
residues. 

TV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  (metabolism)  of 
diclosulam  residues  in  plants  and 
livestock  is  adequately  understood  for 
the  purposes  of  these  tolerances.  In  all 
the  plant  and  animal  metabolism 
studies  submitted,  the  residues  of 
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concern  were  parent  diclosulam  only. 
The  tolerances  for  soybean  and  peanut 
commodities  are  expressed  in  terms  of 
diclosulam. 

B.  Analytical  Enforcement  Methodology 

The  petitioner  has  proposed  Capillary 
Gas  Chjomatography/Mass  Selective 
Detection  Methods  GRM  96.01,  GRM 
94.19.  and  GRM  94.19.S1  for  the 
enforcement  of  tolerances  in  peanut  and 
soybean.  Method  validation  recoveries 
indicate  that  these  methods  adequately 
recover  residues  of  diclosulam  from 
peanut,  soybean,  and  their  processed 
commodities.  The  validated  limit  of 
quantitation  (LOQ)  is  0.01  ppm  for  all 
commodities  and  the  limit  of  detection 
(LOD)  was  estimated  to  be  0.003  ppm 
for  all  matrices.  Adequate  independent 
method  validation  data  have  been 
submitted  for  this  method. 

C.  Magnitude  of  Residues 

The  submitted  soybean  and  peanut 
field  trial  data  are  adequate.  The 
available  residue  data  support  the 
proposed  tolerance  at  0.020  ppm  for 
residues  of  diclosulam  in/on  soybean 
seed.  Residues  were  nondetectable 
(<0.003  ppm)  in/on  all  81  samples  of 
soybeans  treated  at  1-1. 5x.  Diclosulam 
residues  were  also  nondetectable 
(<0.003  ppm)  in/on  seed  harvested  from 
applications  at  exaggerated  rates  (5  3 
and  8x).  The  processing  data  indicate 
that  residues  of  diclosulam  do  not 
concentrate  in  soybean  processed 
commodities.  The  proposed  label 
includes  a  restriction  against  grazing 
treated  areas  or  harvesting  forage  and 
hay  from  treated  areas;  therefore, 
tolerances  for  residues  in/on  soybean 
forage  and  hay  are  not  required  at  this 
time. 

In  peanuts,  the  available  residue  data 
support  the  proposed  tolerance  at  0.020 
ppm  for  residues  of  diclosulam  in/on 
peanut  nutmeats.  Residues  were 
nondetectable  (<0.003  ppm)  in/on  all  22 
samples  of  nutmeats  treated  at  1.4x. 
Diclosulam  residues  were  also 
nondetectable  (<0.003  ppm)  in/on  nut 
meats  harvested  from  applications  at 
exaggerated  rates  (5  3  and  8x).  The 
proposed  label  includes  a  restriction 
against  grazing  treated  areas  or 
harvesting  forage  and  hay  from  treated 
areas.  As  all  peanut  nutmeat  samples 
from  the  RAG  field  trials  and 
exaggerated  rate  trials  showed  residues 
of  diclosulam  <0.003  ppm  (<LOD),  no 
tolerances  for  residues  of  diclosulam  in 
peanut  processed  commodities  are 
required.  No  tolerance  for  residues  in/ 
on  peanut  hay  is  needed  since  the 
proposed  label  includes  a  restriction 
against  grazing  treated  areas  or 


harvesting  forage  and  hay  from  treated 
areas. 

D.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex,  Canadian  or  Mexican  limits  for 
residues  of  diclosulam  in/on  plant  or 
animal  commodities. 

E.  Rotational  Crop  Restrictions 

The  petitioner  has  proposed  the 
following  plantback  restrictions  for 
rotated  crops:  4  months  for  wheat  and 
barley;  6  months  for  oat  and  rye;  9 
months  for  cotton,  soybeans,  and 
peanuts;  18  months  for  com.  rice, 
tobacco,  and  sorghum;  and  30  months 
for  all  other  crops  due  to  phytotoxicity. 
EPA  has  determined  that  these 
plantback  restrictions  are  adequate. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  diclosulam  in  soybean 
seed  and  peanut  nutmeat  at  0.020  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regidation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediu-al  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300977  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  8,  2000. 

1 .  Filing  the  request.  Youi  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grouinds  for  the  objections  (40  CFR 


178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summan,'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C400,  Waterside 
Mall,  401  M  St.,  SW..  Washington.  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave..  NfW.. 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Ser\'ices  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Ariel  Rios  Bldg.. 
1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460. 
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Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority'  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitied  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Vin.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

Ust  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procediu-e, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  29,  2000. 
James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  Section  180.543  is  added  to  read  as 
follows: 

§  180.543    Diclosulam;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
diclosulam  [N-(2.6-dichlorophenyl)-5- 
ethoxy-7-fluoro[l,2.4]  triazolo[l,5- 
c]pyrimidine-2-sulfonamide]  in  or  on 
the  following  raw  agricultural 
commodities  as  follows: 


Commodity 

Parts  per 
million 

0.020 

Soybean  seed 

0.020 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  00-5635  Filed  3-7-00;  8:45  am) 
BILLING  CODE  6560-50-^ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  Nos.  96-45  and  97-21 ;  FCC  DO- 
GS] 

Federal-State  Joint  Board  on  Universal 
Service,  Changes  to  the  Board  of 
Directors  of  the  National  Exchange 
Carrier  Association,  Inc. 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  concerning 
the  Federal-State  Joint  Board  on 
Universal  Service  amends  a  procedural 
rule  regarding  the  time  period  during 
which  the  Commission  must  issue  a 
written  decision  in  response  to  a  request 
for  review  of  a  decision  issued  by  the 
Schools  and  Libraries  Division  of  the 
Universal  Service  Administrative 
Company. 

DATES:  Effective  March  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Chang,  Attorney,  Common  Carrier 
Bureau.  Accounting  Policy  Division, 
(202)  418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Commission's  Order  in 
CC  Docket  Nos.  96-45  and  97-21 
released  on  March  1.  2000.  The  full  text 
of  this  dociunent  is  available  for  public 
inspection  during  regular  business 
horn's  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  Twelfth  Street, 
SW,  Washington,  DC,  20554. 

1 .  In  this  Order,  we  amend  a 
procedural  rule  regarding  the  time 
period  during  which  the  Commission 
must  issue  a  written  decision  in 
response  to  a  request  for  review  of  a 
decision  issued  by  the  Schools  and 
Libraries  Division  of  the  Universal 
Service  Administrative  Company 
(USAC  or  Administrator).  Section 
54.724  of  the  Commission's  rules 
provides  that,  when  a  request  for  review 
is  properly  before  the  Common  Carrier 
Bureau  (Bureau)  or  the  Commission,  a 
written  decision  must  be  issued  within 
ninety  days  unless  the  time  period  for 
taking  action  on  the  request  for  review 
is  extended.  In  this  Order,  we  amend 
that  rule  to  make  clear  that  the  Bureau 
may  extend,  for  up  to  ninety  days,  the 
time  period  for  taking  action  on  a 
request  for  review  of  an  Administrator's 
decision  that  is  pending  before  the 
Bureau  or  the  Commission  pursuant  to 
§  54.724  of  the  Commission's  rules.  We 
also  clarify  that  the  Commission  may 
extend  the  time  period  for  taking  action 
on  a  pending  request  for  review  of  an 
Administrator's  decision  that  is  before 


either  the  Bureau  or  the  Commission, 
but  the  Commission  is  not  limited  to  a 
maximum  90-day  extension  period.  We 
believe  this  procedinal  amendment  will 
facilitate  our  administrative  processes. 
Accordingly,  as  set  forth,  we  amend 
§  54.724  of  the  Conunission's  rules  to 
clarify  that  the  Bureau  may  extend,  for 
up  to  ninety  days,  the  time  period  for 
taking  action  on  requests  for  review  of 
the  Administrator's  decisions  that  are 
before  either  the  Bureau  or  the 
Commission. 

Ordering  Clauses 

2.  The  authority  contained  in  sections 
1^,  201-205,  218-220,  254,  303(r),  403, 
and  405  of  the  Communications  Act  of 
1934,  as  amended,  this  Order  is 
adopted. 

3.  The  authority  contained  in  sections 
1-4,  201-205,  218-220,  254.  303(r).  403, 
and  405  of  the  Communications  Act  of 
1934.  as  amended,  is  revised  as  set 
forth. 

4.  This  action  is  exempt  from  the 
notice  and  comment  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
section  553,  because  it  affects  only  rules 
of  agency  procedure  or  practice. 

5.  Because  this  action  involves  an 
internal  procedural  matter  not  affecting 
the  substantive  rights  of  any  entity,  the 
rule  change  set  forth  is  effective 
immediately  upon  publication  in  the 
Federal  Register. 

List  of  Subfects  47  CFR  Part  54 

Universal  service. 
Federal  Communications  Commission. 
Magalie  Roman  Salas. 
Secretary. 

Rule  Changes 

Part  54  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  54— UNIVERSAL  SERVICE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,  4(i),  201,  205,  214, 
and  254  unless  otlierwise  noted. 

2.  Section  54.724  is  revised  to  read  as 
follows: 

§  54.724    Time  periods  for  Commission 
approval  of  Administrator  decisions. 

(a)  If  the  Common  Carrier  Bureau  does 
not  take  action  within  ninety  (90)  days 
upon  appeals  that  are  properly  before  it. 
a  decision  issued  by  the  Administrator 
shall  be  deemed  approved.  The 
Commission  may  extend  the  time  period 
for  taking  action  on  a  request  for  review 
of  an  Administrator  decision.  The 
Common  Carrier  Bureau  also  may 
extend  the  time  period  for  taking  action 


on  a  request  for  review  of  an 
Administrator  decision  for  a  period  of 
up  to  ninety  days. 

(b)  The  Commission  shall  issue  a 
written  decision  in  response  to  a  request 
for  review  of  an  Administrator  decision 
that  involves  novel  questions  of  fact, 
law  or  policy  within  ninety  (90)  days. 
The  Commission  may  extend  the  time 
period  for  taking  action  on  the  request 
for  review  of  an  Administrator  decision. 
The  Common  Carrier  Bureau  also  may 
extend  the  time  period  for  taking  action 
on  a  request  for  review  of  an 
Administrator  decision  for  a  period  of 
up  to  ninety  days. 
(FR  Doc.  00-5479  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-264;  FCC  00-12] 

Implementation  of  Section  11(c)  of  tt>e 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992; 
Horizontal  Ownership  Limits 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  reconsideration  of 
stay. 

SUMMARY:  This  document  announces 
that,  on  its  own  motion,  the 
Commission  reconsiders  the  conditions 
under  which  it  will  lift  its  voluntarily- 
imposed  stay  of  the  horizontal 
ownership  rules,  47  CFR  76.503, 
adopted  on  October  8,  1999. 
DATES:  47  CFR  76.503  (a)  through  (f)  as 
revised  and  stayed  at  64  FR  67198  (Dec. 
1,  1999)  continue  to  be  stayed  until  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issues  a  decision 
upholding  the  constitutionality  of 
Section  613(0(1){A)  of  the  Federal 
Communications  Act.  as  amended.  The 
FCC  will  publish  a  document  in  the 
Federal  Register  announcing  the  action 
of  the  Court  and  the  date  affected  parties 
must  comply  with  the  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darryl  Cooper  at  (202)  418-7200  or  via 
Internet  at  dacooper@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission 's  Order  on 
Reconsideration  (Order)  in  MM  Docket 
No.  92-264;  FCC  00-12.  adopted 
January  12.  2000.  and  released  January 
19.  2000.  The  complete  text  of  this 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center.  445  12th 
Street.  SW,  Washington,  DC  20554.  or 
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may  be  purchased  fr<  im  the 
Conunission's  copy  c  ontractor, 
International  Transci  iption  Service 
("ITS"),  (202)  857-3i  100.  1231  20th 
Street,  NW.  Washington,  DC  20036,  or 
may  be  reviewed  via  Internet  at  http:// 
www.fcc.gov/csb/.  F<  r  copies  in 
alternative  formats  s  ich  as  Braille, 
audio  cassette  or  larj  e  print,  please 
contact  Sheila  Ray  ai  ITS. 

Synopsis  of  Order  on  Reconsideration 

1.  On  its  own  motion,  the 
Commission  reconsi  lers  the  conditions 
under  which  it  will  ift  its  voluntarily- 
imposed  stay  of  the  lorizontal 
ownership  rules,  47  :FR  76.503.  These 
rules  were  adopted  <  nd  stayed  in  part 
on  October  8,  1999  at  64  FR  67198  (Dec. 
1. 1999). 

2.  In  the  Second  C  rder  on 
Reconsideration  in  t  lis  proceeding,  the 
Commission  contini  ed  its  stay  of  the 
effective  date  of  the  lorizontal 
ownership  rules  per  ding  a  decision  by 
the  U.S.  Court  of  Ap  peals  for  the  District 
of  Columbia  Circuit  on  challenges  to  the 
horizontal  ownershi  p  rules  and  Section 
613(f)(1)(A)  of  the  C  ramimications  Act, 
as  amended.  47  U.S  C.  533(f)(1)(A).  The 
Conunission  decide  1  that  parties 
exceeding  the  horizi  mtal  limit  must 
come  into  complian  :e  with  the  rules 
within  60  days  of  a  udicial  decision 
upholding  the  rules  and  the  statute. 

3.  The  statute  was  challenged  in  the 
U.S.  District  Court,  md  the  rules  were 
challenged  in  the  U  S.  Court  of  Appeals 
for  the  District  of  C(  lumbia  Circuit.  In 
1993.  the  district  court  held  the  statute 
unconstitutional.  T  le  district  court  also 
decided  that,  becau  le  "there  is 
substantial  ground  or  difference  of 
opinion"  as  to  the  c  onstitutionality  of 
the  underlying  stati  Xe.  it  would  stay  its 
proceedings  and  th(  issuance  of  any 
relief  to  the  plaintii  s  pending  appeal.  In 
August  1996,  the  DC.  Circuit  Court 
consolidated  the  ap  peal  of  the  district 
court  decision  and  he  D.C.  Circuit 
Court  challenge.  Tl  e  DC.  Circuit  Court 
held  the  consolidat  id  proceedings  in 
abeyance  pending  t  le  Commission's 
decision  on  the  pet  tions  for 
reconsideration  of  he  rules.  Once  the 
Commission  issuec  the  Second  Order 
on  ReconsideratioT .  the  D.C.  Circuit 
Coiut  lifted  its  stay  on  its  consideration 
of  the  consolidated  proceedings.  The 
appeal  is  ciurently  pending. 

4.  In  the  Third  R  fport  and  Order  in 
this  proceeding,  th  !  Commission  again 
declined  to  lift  its  ;  tay  of  the  horizontal 
ownership  rules.  Ii  fact,  the 
Commission,  on  its  own  motion,  held 
that  the  horizontal  ownership  rules  will 
become  effective  ii  imediately  upon  the 
issuance  of  a  decis  on  upholding  the 
rules  and  the  statu  e.  and  that  affected 


parties  must  come  into  compliance 
within  180  days  after  the  court  issues  its 
mandate.  The  Commission  reasoned 
that  180  days,  rather  than  60  days,  was 
a  more  reasonable  amoimt  of  time  for 
affected  parties  to  dispose  of  property 
necessary  to  come  into  compliance  with 
the  rules. 

5.  On  November  2, 1999,  the  D.C. 
Circuit  issued  an  order  deconsolidating 
the  challenge  to  the  rules  and  the 
statute.  The  court  allowed  the  challenge 
to  the  statute  to  proceed,  but  held  the 
challenge  to  the  rules  in  abeyance. 

6.  The  Commission  originally  stayed 
its  rules  in  deference  to  the  district 
court's  decision  and  to  give  the  D.C. 
Circuit  Court  an  opportunity  to  review 
that  decision.  Now  that  the  challenge  to 
the  rules  has  been  separated  from  the 
challenge  to  statute,  it  is  no  longer 
necessary  to  maintain  the  stay  while  the 
challenge  to  the  rules  remains  in 
abeyance  or  otherwise  under 
consideration  by  the  court.  Instead,  the 
Commission  holds  that  the  horizontal 
ownership  rules  will  become  effective 
upon  the  issuance  of  a  decision 
upholding  the  statute.  Affected  parties 
must  come  into  compliance  with  the 
rules  within  180  days  following  the 
issuance  of  that  decision. 

7.  The  Commission  has  decided  to  use 
the  date  on  which  the  court  decision 
issues,  not  the  date  on  which  the 
mandate  issues,  as  the  triggering  event 
for  affected  parties  to  come  into 
compliance  with  the  rules.  Thus, 
affected  parties  are  expected  to  come 
into  compliance  with  these  rules  within 
180  days  after  the  issuance  of  a  court 
decision  upholding  the  statute.  The 
Commission  finds  that  requiring 
affected  parties  to  come  into  compliance 
with  its  rules  within  180  after  the 
issuance  of  a  court  decision  provides 
more  certainty  to  the  public  and  affected 
parties.  There  is  potentially  a  wide 
variance  between  the  date  a  decision 
issues  and  the  date  the  mandate  issues. 
The  Commission  finds  that  the  issuance 
date  of  the  coiul  decision  is  a  superior 
benchmark  for  lifting  the  stay  and 
requiring  parties  to  come  into 
compliance  with  the  rules. 

8.  Accordingly,  it  is  Ordered  that  the 
Conunission's  horizontal  ownership 
rules  are  stayed  until  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issues  a 
decision  upholding  the  constitutionality 
of  Section  613(f)(1)(A)  of  the  Act,  as 
amended.  47  U.S.C.  533(f)(1)(A).  Parties 
not  in  compliance  with  the  rules  on  the 
date  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit  issues  such  a  decision  must 
come  into  compliance  within  180  days. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  00-5410  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  671Z-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  622 

[Docket  No.  970930235-7235-01 ;  I.D. 
030300A] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


summary:  NMFS  closes  the  commercial 
hook-and-line  fishery  for  king  mackerel 
in  the  exclusive  economic  zone  (EEZ)  in 
the  Florida  west  coast  subzone.  This 
closiu-e  is  necessary  to  protect  the 
overfished  Gulf  group  king  mackerel 
resource. 

DATES:  Effective  12:01  a.m.,  local  time, 
March  6,  2000,  through  June  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone:  727-570- 
5305,  fax:  727-570-5583,  e-mail: 
Mark.Godcharles@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  on  February  19,  1998 
(63  FR  8353),  NMFS  implemented  a 
commercial  quota  for  the  Gulf  of  Mexico 
migratory  group  of  king  mackerel  in  the 
Florida  west  coast  subzone  of  1.17 
million  lb  (0.53  million  kg).  That  quota 
was  further  divided  into  two  equal 
quotas  of  585,000  lb  (265,352  kg)  for 
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vessels  in  each  of  two  groups  by  gear 
types — vessels  fishing  with  nm-aroimd 
gillnets  and  those  using  hook-and-line 
gear  (50  CFR  622.42{c)(l)(i)(A){2)). 

Under  50  CFR  622.43(a),  NMFS  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projected  to  be  reached,  by  filing  a 
notification  at  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  of  585,000  lb  (265,352 
kg)  for  Gulf  group  king  mackerel  for 
vessels  using  hook-and-line  gear  in  the 
Florida  west  coast  subzone  was  reached 
on  March  5,  2000.  Accordingly,  the 
commercial  fishery  for  king  mackerel  for 
such  vessels  in  the  Florida  west  coast 
subzone  is  closed  effective  12:01  a.m., 
local  time,  March  6,  2000,  through  June 
30,  2000,  the  end  of  the  fishing  year. 

The  Florida  west  coast  subzone 
extends  from  87°31'06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25°20.4'  N.  lat.  (due  east  of  the 
Miami-Dade/Monroe  County,  FL, 
boundary)  through  March  31,  2000;  and 
(2)  25°48'  N.  lat.  (due  west  the  Monroe/ 
Collier  County,  FL,  boundary)  from 
April  1,  2000,  through  October  31,  2000. 
NMFS  previously  determined  that  the 
commercial  quota  for  king  mackerel 
fi-om  the  western  zone  of  the  Gulf  of 
Mexico  was  reached  and  closed  that 
segment  of  the  fishery  on  August  25, 
1999  (64  FR  46596.  August  26,  1999). 
Subsequently,  NMFS  determined  that 
the  commercial  quota  of  king  mackerel 
for  vessels  using  run-around  gillnets  in 
the  Florida  west  coast  subzone  of  the 
eastern  zone  of  the  Gulf  of  Mexico  was 
reached  and  closed  that  segment  of  the 
fishery  on  February  15,  2000  (65  FR 
8067;  February  17,  2000).  Thus,  with 
this  closure,  all  commercial  fisheries  for 
Gulf  group  king  mackerel  in  the  EEZ  are 
closed  from  the  U.S. /Mexico  border 
through  the  Florida  west  coast  subzone 
through  June  30,  2000. 

Except  for  a  person  aboard  a  charter 
vessel  or  headboat,  during  the  closiue, 
no  person  aboard  a  vessel  for  which  a 
commercial  permit  for  king  mackerel 
has  been  issued  may  fish  for  Gulf  group 
king  mackerel  in  the  EEZ  in  the  closed 
zones  or  subzones.  A  person  aboard  a 
vessel  that  has  a  valid  charter  vessel/ 
headboat  permit  for  coastal  migratory 
pelagic  fish  may  continue  to  retain  king 
mackerel  in  or  from  the  closed  zones  or 
subzones  under  the  bag  and  possession 
limits  set  forth  in  50  CFR  622.39(c)(l){ii) 
and  (c)(2),  provided  the  vessel  is 
operating  as  a  charter  vessel  or 
headboat.  Note,  however,  that  the  bag 
limit  for  an  operator  or  crew  member  of 
a  charter  vessel  or  headboat  is  zero.  A 
charter  vessel  or  headboat  that  also  has 
a  commercial  king  mackerel  permit  is 


considered  to  be  operating  as  a  charter 
vessel  or  headboat  when  it  carries  a 
passenger  who  pays  a  fee  or  when  there 
are  more  than  three  persons  aboard, 
including  operator  and  crew. 

During  the  closure,  king  mackerel 
from  the  closed  zones  or  subzones  taken 
in  the  EEZ,  including  those  harvested 
under  the  bag  and  possession  limits, 
may  not  be  purchased  or  sold.  This 
prohibition  does  not  apply  t(t  trade  in 
king  mackerel  from  the  closed  zones 
that  were  harvested,  landed  ashore,  and 
sold  prior  to  the  closure  and  were  held 
in  cold  storage  by  a  dealer  or  processor. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  closure  must  be 
implemented  immediately  to  prevent  an 
overrun  of  the  commercial  quota  (50 
CFR  622.42(c)(1))  of  Gulf  group  king 
mackerel,  given  the  capacity  of  the 
fishing  fleet  to  harvest  the  quota 
quickly.  Ovemms  could  potentially  lead 
to  further  overfishing  and  unnecessary 
delays  in  rebuilding  this  overfished 
resource.  Any  delay  in  implementing 
this  action  would  be  impractical  and 
contrary  to  the  Magnuson-Stevens  Act, 
the  FMP,  and  the  public  interest.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  waived. 

This  action  is  taken  under  50  CFR 
622.43(a)(3)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  3.  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5618  Filed  3-3-00;  4:47  pm] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  000211039-0039-01;  I.D. 
0301 OOD] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Inshore  Component 
in  the  Central  Regulatory  Area  of  the 
Gulf  of  Aiaslta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


action:  Closure. 


SUMIMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  amount  of  the 
Pacific  cod  total  allowable  catch  (TAC) 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  of  the  Central  Regulatory 
Area  of  the  GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  4.  2000,  until  2400 
hrs,  A.l.t..  December  31,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(3}(iii}, 
the  Pacific  cod  TAC  apportioned  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  was 
established  as  24,538  metric  tons  (mt), 
by  the  Final  2000  Harvest  Specifications 
of  Groundfish  for  the  GOA  (65  FR  8298, 
February  18.  2000). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  amount  of  the 
Pacific  cod  TAC  apportioned  to  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  of  the  Central 
Regulatory  Area  of  the  GOA  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  24,238  mt,  and  is 
setting  aside  the  remaining  300  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 
Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 
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Authority:  16  U.S.Cl  1801  et  seq. 

Dated:  March  2,  20(io 
Bruce  C.  Morehead. 
Acting  Director,  Ojfict 
Fisheries,  National  Mi  \rine 
IFR  Doc.  00-5592  Fil^d  3-3-00;  1:15  pm] 
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National  Oceanic  ^nd 
Administration 

50  CFR  Part  679 

[Docket  No.  00021 1( 
030200B1 

Fisheries  of  the  &  ciusive  Economic 
Zone  Off  Alaslca;  S  pecies  in  the  Rocl( 
soie/Flathead  soiejr'Other  flatfish" 
Fishery  Category  by  Vessels  Using 
Trawl  Gear  in  Bering  Sea  and  Aleutian 
Islands  ManagemSnt  Area 


agency:  National 
Service  (NMFS). 
Atmospheric 
Commerce. 
ACTION:  Closure. 


I  Marine  Fisheries 
N  ational  Oceanic  and 
Administration  (NOAA), 


summary:  NMFS  i 
fishing  for  species 
flathead  sole/"othi;r 
category  by  vessel 
the  Bering  Sea  anc 
management  area 
necessary  to  prevdnt 
seasonal  apportioi  iment 
Pacific  halibut  by^atch 
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flathead  sole/"othiBr 
category. 


closing  directed 
in  the  rock  sole/ 
flatfish"  fishery 
using  trawl  gear  in 
Aleutian  Islands 
BSAI).  This  action  is 
exceeding  the  first 
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flatfish"  fishery 


dates:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  March  4,  2000,  until  1200 
hrs.  A.l.t..  April  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  halibut  bycatch  mortality  first 
seasonal  apportioimient  specified  for 
the  BSAI  trawl  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category,  which 
is  defined  at  §679.2l(e)(3)(iv)(B)(2),  was 
established  as  488  metric  tons  by  the 
Final  2000  Harvest  Specifications  of 
Groundfish  (65  FR  8282,  February  18, 
2000). 

In  accordance  with  §679.21(e)(7)(v), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  first  seasonal 
apportionment  of  the  2000  halibut 
bycatch  allowance  specified  for  the 
trawl  rock  sole/flathead  sole/"other 
flatfish"  fishery  in  the  BSAI  has  been 
caught.  Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 
for  species  in  the  rock  sole/flathead 
sole/"other  flatfish"  fishery  category  by 
vessels  using  trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  the  first  seasonal 
apportionment  of  the  2000  halibut 
bycatch  allowance  specified  for  the 
trawl  rock  sole/flathead  sole/"  other 
flatfish"  fishery  category.  Providing 
-    prior  notice  and  an  opportunity  for 
public  comment  on  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  will  soon  take  the 
apportionment.  Further  delay  would 
only  result  in  the  first  seasonal 
apportionment  of  the  2000  halibut 
bycatch  allowance  being  exceeded. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 


Classification 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  fi-om  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  3.  2000. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  00-5620  Filed  3-3-00;  4:47  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  000211039-0039-01;  I.D. 
030200A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  inshore  Component 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Alaslca 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiire. 


summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  amoimt  of  the 
Pacific  cod  total  allowable  catch  (TAG) 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  of  the  Western  Regulatory 
Area  of  the  GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  4,  2000,  until  2400 
hrs,  A.l.t.,  December  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(3)(ii), 
the  Pacific  cod  TAG  apportioned  to 
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vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  was 
established  as  14,850  metric  tons  (mt), 
by  the  Final  2000  Harvest  Specifications 
of  Groundfish  for  the  GOA  (8298  FR  65, 
February  18,  2000). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  amount  of  the 
Pacific  cod  TAG  apportioned  to  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  of  the  Western 
Regulatory  Area  of  the  GOA  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  14,350  mt,  and  is 
setting  aside  the  remaining  500  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 


Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Gonsequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Western  Regulatory  Area  of  the 
GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  interim 
TAG  limitations  and  other  restrictions 
on  the  fisheries  established  in  the  final 
2000  harvest  specifications  for 
groundfish  in  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  amount  of  the  Pacific 
cod  TAG  apportioned  to  vessels 
catching  Pacific  cod  for  processing  by 


the  inshore  component  in  the  Western 
Regulatory  Area  of  the  GOA.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest,  and 
further  delay  would  only  result  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
should  not  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d).  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  3,  2000. 
Bruce  C.  Morehead, 

Aating  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5619  Filed  3-3-00;  4:47  pm) 
BILUNG  CODE  3Sia-22-F 


12140 


Proposed 


FED  ERAL 


This  section  of  the 
contains  notices  to  the 
issuance  of  rules  and  i 
purpose  of  these  notice  5 
persons  an  opportunity 
rule  making  prior  to  the 
rules. 


REGISTER 
jublic  of  the  proposed 
( igulations.  The 

is  to  give  interested 
to  participate  in  the 
adoption  of  the  final 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  MarKet|ng  Service 

7  CFR  Part  28 

[CN-99-003] 
RIN  0581-AB57 


Revision  of  User  F<  es 
Cotton  Classification 
Growers 
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Classing  Fees  Act 
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Comments  and  inquiries 
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INFORMATION:  This 
been  determined  to 
or  purposes  of 


Executive  Order  12866,  and  it  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.201). 
Continuing  the  user  fee  at  the  1999  crop 
level  will  not  significantly  affect  small 
businesses  as  defined  under  the  RFA 
because: 

(1)  The  fee  represents  a  very  small 
portion  of  the  cost-per-unit  currently 
borne  by  those  entities  utilizing  the 
services  (the  1999  user  fee  for 
classification  services  was  $1.35  per 
bale;  the  fee  for  the  2000  crop  would  be 
maintained  at  $1.35  per  bale;  the  2000 
crop  is  estimated  at  17,945,000  bales); 

(2)  The  fee  for  services  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  services  is 
voluntary.  For  the  1999  crop,  16,409,650 
bales  were  produced,  and  virtually  all  of 
them  were  submitted  by  growers  for  the 
classification  service. 

(4)  Based  on  the  average  price  paid  to 
growers  for  cotton  from  the  1998  crop  of 
65.3  cents  per  poxmd,  500  pound  bales 
of  cotton  are  worth  an  average  of 
$326.50  each.  The  proposed  user  fee  for 
classification  services,  $1.35  per  bale,  is 
less  than  one  percent  of  the  value  of  an 
average  bale  of  cotton. 


Paperwork  Reduction  Act 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  {44 
U.S.C.  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  by  OMB  and  were  assigned 
OMB  control  number  0581-0009  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

It  is  anticipated  that  the  proposed 
changes,  if  adopted,  would  be  made 
effective  July  1,  2000,  as  provided  by  the 
Cotton  Statistics  and  Estimates  Act. 

Fees  for  Classification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.35  per  bale  during 
the  1999  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs'for 
administration,  and  supervision. 

This  proposed  rule  establishes  the 
user  fee  charged  to  producers  for  HVI 
classification  at  $1.35  per  bale  during 
the  2000  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1999.  Therefore,  the  2000 
producer's  user  fee  for  classification 
service  is  based  on  the  1999  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 
1999  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $2.14  per  bale.  An  increase 
of  one  and  thirty-nine  hundredths 
percent,  or  three  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$2.14  would  result  in  a  2000  base  fee  of 
$2.17  per  bale.  The  formula  in  the  Act 
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provides  for  the  use  of  the  percentage 
change  in  the  impHcit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  the  most  recent  12-month  period  for 
which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  2000  crop  is 
estimated  at  17,855,275  bales.  The  2000 
base  fee  was  decreased  15  percent  based 
on  the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  33  cents 
per  bale  reduction  and  was  subtracted 
from  the  2000  base  fee  of  $2.17  per  bale, 
resulting  in  a  fee  of  $1.84  per  bale. 
With  a  fee  of  $1.84  per  bale,  the 
projected  operating  reserve  would  be 
49.77  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.84 
must  be  reduced  by  49  cents  per  bale, 
to  $1.35  per  bale,  to  provide  an  ending 
acciunulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
would  establish  the  2000  season  fee  at 
$1.35  per  bale. 

Accordingly,  §  28.909,  paragraph  (b) 
would  reflect  the  continuation  of  the 
HVI  classification  fee  at  $1.35  per  bale. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 
a  five  cent  per  bale  discount  would 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909(c). 

Growers  or  their  designated  agents 
requesting  classification  data  provided 
on  computer  punched  cards  will 
continue  to  be  charged  the  fee  of  10 
cents  per  card  in  §  28.910(a)  to  reflect 
the  costs  of  providing  this  service. 
Requests  for  punch  card  classification 
data  represented  less  than  1.0  percent  of 
the  total  bales  classed  from  the  1999 
crop,  down  from  2.6  percent  in  1997. 
Growers  or  their  designated  agents 
receiving  classification  data  by  methods 
other  than  computer  punched  cards 
would  continue  to  incur  no  additional 
fees  if  only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
would  remain  at  five  cents  per  bale,  and 
it  would  be  applicable  even  if  the  same 
method  was  requested.  However,  if 


computer  punched  cards  were 
requested,  a  fee  often  cents  per  card 
would  be  charged.  The  fee  in  §  28.910(b) 
for  an  owner  receiving  classification 
data  from  the  central  database  would 
remain  at  five  cents  per  bale,  and  the 
minimum  charge  of  $5.00  for  services 
provided  per  monthly  billing  period 
would  remain  the  same.  The  provisions 
of  §  28.910(c)  concerning  the  fee  for  new 
classification  memoranda  issued  from 
the  central  database  for  the  business 
convenience  of  an  owner  without 
reclassification  of  the  cotton  will  remain 
the  same. 

The  fee  for  review  classification  in 
§28.911  would  be  maintained  at  $1.35 
per  bale. 

The  fee  for  returning  samples  after 
classification  in  §  28.91 1  would  remain 
at  40  cents  per  sample. 

A  thirty-day  comment  period  is 
provided  for  public  comments.  This 
period  is  appropriate  because  it  is 
anticipated  that  the  proposed  changes,  if 
adopted,  would  be  made  effective  July 
1,  2000,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

List  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
procedure,  Cotton,  Cotton  samples, 
Grades,  Market  news,  Reporting  and 
recordkeeping  requirements.  Standards, 
Staples,  Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  proposed  to 
be  amended  as  follows: 


PART  28— {Amended] 

1.  The  authority  citation  for  7  CFR 
Part  28,  Subpart  D,  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  471—476. 

2.  In  §  28.909,  paragraph  (b)  is  revised 
to  read  as  follows: 

§28.909    Costs. 

***** 

(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.35  per  bale. 
***** 

3.  In  §28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  28.91 1     Review  classification. 

(a)  *  *   *  The  fee  for  review 
classification  is  $1.35  per  bale. 


Dated:  March  6,  2000. 

Kathleen  A.  Merrigan, 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  00-5752  Filed  3-7-00;  8:45  am] 

BILUNO  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1205 

[CN-OO-002] 

2000  Proposed  Amendment  to  Cotton 
Board  Rules  and  Regulations 
Adjusting  Supplemental  Assessment 
on  Imports 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  amend 
the  Cotton  Board  Rules  and  Regulations 
by  lowering  the  value  assigned  to 
imported  cotton  for  the  purpose  of 
calculating  supplemental  assessments 
collected  for  use  by  the  Cotton  Research 
and  Promotion  Program.  This 
adjustment  is  required  by  this  regulation 
on  an  annual  basis  to  ensure  that  the 
assessments  collected  on  imported 
cotton  and  the  cotton  content  of 
imported  products  remain  similar  to 
those  paid  on  domestically  produced 
cotton. 

DATES:  Comments  must  be  received  on 
or  before  April  7,  2000. 

ADDRESSES:  Comments  mav  be  mailed  to 
USDA.  AMS,  Cotton  Program.  STOP 
0224,  1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0224.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address  during 
the  hours  of  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Whitney  Rick.  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  "not  significant"  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  would  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Cotton  Research  and  Promotion 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  12  of  the  Act,  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
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Background 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XIX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28, 

1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  the 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26,  1991  and 
the  amended  Order  was  published  in 
the  Federal  Register  on  December  10, 

1991,  (56  FR  64470).  Proposed  rules 
implementing  the  amended  Order  were 
published  in  the  Federal  Register  on 
December  17.  1991.  (56  FR  65450). 
Implementing  rules  were  published  on 
July  1  and  2,  1992,  (57  FR  29181)  and 
(57  FR  29431),  respectively. 

This  proposed  rule  would  decrease 
the  value  assigned  to  imported  cotton  in 
the  Cotton  Board  Rules  and  Regulations 
(7  CFR  1205.510  (b)(2)).  This  value  is 
used  to  calculate  supplemental 
assessments  on  imported  cotton  and  the 
cotton  content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
poimds  or  $1  per  226.8  kilograms  of 
cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  has  adopted  the  practice  of 
assigning  the  calendar  year  weighted 
average  price  received  by  U.S.  farmers 
for  Upland  cotton  to  represent  the  value 
of  imported  cotton.  This  is  done  so  that 
the  assessment  on  domestically 
produced  cotton  and  the  assessment  on 
imported  cotton  and  the  cotton  content 
of  imported  products  remain  similar. 
The  source  for  the  average  price  statistic 
is  "Agricult\u-al  Prices",  a  publication  of 
the  National  Agricultural  Statistics 
Service  (NASS)  of  the  Department  of 
Agriculture.  Use  of  the  weighted  average 
price  figvire  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 

imported  products  yields  an  assessment 


that  approximates  assessments  paid  on 
domestically  produced  cotton  in  the 
prior  calendar  year. 

The  current  vdue  of  imported  cotton 
as  published  in  the  Federal  Register  (64 
FR  30236)  on  June  7, 1999,  for  the 
purpose  of  calculating  supplemental 
assessments  on  imported  cotton  is 
$1.3977  per  kilogram.  This  number  was 
calculated  using  the  annual  weighted 
average  price  received  by  farmers  for 
Upland  cotton  during  the  calendar  year 
1998  which  was  $0,634  per  pound  and 
multiplying  by  the  conversion  factor 
2.2046.  Using  the  Average  Weighted 
Price  Received  by  U.S.  farmers  for 
Upland  cotton  for  the  calendar  year 
1999.  which  is  $0,492  per  pound,  the 
new  value  of  imported  cotton  is  $1.0847 
per  kilogram.  The  proposed  value  is 
$0,313  per  kilogram  less  than  the 
previous  value. 

An  example  of  the  complete 
assessment  formula  and  how  the  various 
figures  are  obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 

One  kilogram  equals  2.2046  pounds. 

One  pound  equals  0.453597 
kilograms. 

One  Dollar  Per  Bale  Assessment     ^ 
Converted  to  Kilograms 

A  500  pound  bale  equals  226.8  kg. 

(500X.453597). 
$1  per  bale  assessment  equals  $0.002000 

per  pound  (1+500)  or  $0.004409  per 

kg.  (1+226.8) 

Supplemental  Assessment  of  5/10  of 
One  Percent  of  the  Value  of  the  Cotton 
Converted  to  Kilograms. 

The  1999  calendar  year  weighted 

average  price  received  by  producers 
for  Upland  cotton  is  $0,492  per 
pound  or  $1.0847  per  kg.  (0.492  x 
2.2046)  =  1.0847. 

Five  tenths  of  one  percent  of  the  average 
price  in  kg.  equals  $0.005424  per 
kg.  (1. 0847  X. 005). 

Total  Assessment 

The  total  assessment  per  kilogram  of 
raw  cotton  in  obtained  by  adding  the  $1 
per  bale  equivalent  assessment  of 
$0.004409  per  kg.  and  the  supplemental 
assessment  $0.005424  per  kg.  which 
equals  $0.009833  per  kg. 

The  ciurent  assessment  on  imported 
cotton  is  $0.011397  per  kilogram  of 
imported  cotton.  The  proposed 
assessment  is  $0.009833,  a  decrease  of 
$0.001564  per  kilogram.  This  decrease 
reflects  the  decrease  in  the  Average 
Weighted  Price  of  Upland  Cotton 
Received  by  U.S.  Farmers  during  the 
period  January  through  December  1999. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
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right  hand  column  of  the  Import  ' 
Assessment  Table  1205.510  {b)(3)  are  a 
result  of  such  a  calculation,  the  figures 
in  this  table  have  been  revised.  These 
figures  indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

A  thirty  day  comment  period  is 
provided  to  comment  on  the  changes  to 
the  Cotton  Board  Rules  and  Regulations 
proposed  herein.  This  period  is  deemed 
appropriate  because  this  proposal 
would  lower  the  assessments  paid  by 
importers  under  the  Cotton  Research 
and  Promotion  Order.  Accordingly,  the 
change  proposed  in  this  rule,  if  adopted, 
should  be  implemented  as  soon  as 
possible. 

List  of  Subjects  7  CFR  Part  1205 

Advertising,  Agricultiu-al  research. 
Cotton,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
1205  be  amended  as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  2101-2118. 

2.  In  §  1205.510,  paragraph  (b)(2)  and 
the  table  in  paragraph  (b)(3)(ii)  are 
revised  to  read  as  follows: 

§  1 205.51 0    Levy  of  assessments. 

***** 

(b)  *  *  * 

(2)  The  12-month  average  of  monthly 
weighted  average  prices  received  by 
U.S.  farmers  will  be  calculated 
annually.  Such  weighted  average  will  be 
used  as  the  value  of  imported  cotton  for 
the  purpose  of  levying  the  supplemental 
assessment  on  imported  cotton  and  will 
be  expressed  in  kilograms.  The  value  of 
imported  cotton  for  the  purpose  of 
levying  this  supplemental  assessment  is 
$0.9833  per  kilogram. 

(3)  *   *   * 


(ii)  *   * 


Import  Assessment  Table 

[Raw  Cotton  Fiber] 


HTS  No. 

Conv. 
fact. 

Cents/kg. 

5201000500  

5201001200  

0 
0 
0 
0 
0 
0 
0 
0 

0.9833 
0  9833 

5201001400  

0  9833 

5201001800  

5201002200  

0.9833 
0  9833 

5201002400  

5201002800  

0.9833 
0  9833 

5201003400  

0.9833 

Import  Assessment  Table— 
Continued 

[Raw  Cotton  Filler] 


HTS  No. 


5201003800 

5204110000 

5204200000 

5205111000 

5205112000 

5205121000 

5205122000 

5205131000 

5205132000 

5205141000 

5205210020 

5205210090  , 

5205220020  , 

5205220090  . 

5205230020  . 

5205230090  . 

5205240020  . 

5205240090  . 

5205310000  . 

5205320000  . 

5205330000  . 

5205340000  . 

5205410020  . 

5205410090  . 

5205420020  . 

5205420090  . 

5205440020  . 

5205440090  . 

5206120000  . 

5206130000  . 

5206140000  ., 

5206220000  .. 

5206230000  .. 

5206240000  ., 

5206310000  .. 

5207100000  .. 

5207900000  .. 

5208112020  .. 

5208112040  .. 

5208112090  .. 

5208114020  .. 

5208114060  .. 

5208114090  .. 

5208118090  .. 

5208124020  .. 

5208124040  .. 

5208124090  .. 

5208126020  .. 

5208126040  .. 

5208126060  ... 

5208126090  ... 

5208128020  ... 

5208128090  ... 

5208130000  ... 

5208192020  ... 

5208192090  ... 

5208194020  ... 

5208194090  ... 

5208196020  ... 

5208196090  ... 

5208224040  ... 

5208224090  ... 

5208226020  ... 

5208226060  ... 

5208228020  ... 

5208230000  ... 

5208292020  ... 

5208292090  ..., 

5208294090  .... 


Conv. 
fact. 


0 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
1.1111 
0.5556 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 


Cents/kg. 


0.9833 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1 .0925 

1 .0925 

1.0925 

1  0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

1.0925 

0.5463 

0.5463 

0.5463 

0.5463 

0.5463 

0.5463 

0.5463 

1.0925 

0.5463 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


HTS  No. 


5208296090 
5208298020 
5208312000 
5208321000 
5208323020 
5208323040 
5208323090 
5208324020 
5208324040 
5208325020 
5208330000 
5208392020 
5208392090 
5208394090 
5208396090  . 
5208398020  . 
5208412000  . 
5208416000  . 
5208418000  . 
5208421000  . 
5208423000  . 
5208424000  . 
5208425000  . 
5208430000  . 
5208492000  . 
5208494020  . 
5208494090  . 
5208496010  . 
5208496090  . 

5208498090  . 

5208512000  . 

5208516060  .. 

5208518090  .. 

5208523020  .. 

5208523045  .. 

5208523090  .. 

5208524020  .. 

5208524045  .. 

5208524065  .. 

5208525020  .. 

5208530000  .. 

5208592025  .. 

5208592095  .. 

5208594090  .. 

5208596090  .. 

5209110020  .. 

5209110035  .. 

5209110090  .. 

5209120020  .. 

5209120040  .., 

5209190020  ... 

5209190040  ... 

5209190060  ... 

52C91 90090  ... 

5209210090  ... 

5209220020  ... 

5209220040  ... 

5209290040  ... 

5209290090  ... 

5209313000  ... 

5209316020  ... 

5209316035  ... 

5209316050  ... 

5209316090  ... 
.5209320020  ... 

5209320040  ... 
5209390020  ... 
5209390040  ..., 
5209390060  .... 


Conv. 
fact. 


1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 


Cents/kg 


1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1  1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1  1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1  1264 

1  1264 

1.1264 

1.1264 

1.1264 

1.1264 

1  1264 

1.1264 

1.1264 

1  1264 

1.1264 

1  1264 

1  1264 

1.1264 

1  1264 

1  1264 

1.1264 

1  1264 

1.1264 

1.1264 

1.1264 

1  1264 

1.1264 

1  1264 

1.1264 

1.1264 

1  1264 

1.1264 
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Import  Asses  jment  Table— 

Conl  nued 

(Raw  Co  ton  Fit)er] 


HTS  No. 


5209390080  .... 
5209390090  .... 
5209413000  .... 
5209416020  ... 
5209416040  ... 
5209420020  ... 
5209420040  ... 
5209430030  ... 
5209430050  ... 
5209490020  ... 
5209490090  ... 
5209516035  ... 
5209516050  ... 
5209520020  ... 
5209590025  ... 
5209590040  ... 
5209590090  ... 
5210114020  ... 
5210114040  ... 
5210116020  ... 
5210116040  ... 
5210116060  ... 
5210118020  ... 
5210120000  ... 
5210192090  .. 

5210214040  .., 

5210216020  .. 

5210216060  .. 

5210218020  .. 

5210314020  .. 

5210314040  .. 

5210316020  .. 

5210318020  .. 

5210414000  .. 

5210416000  .. 

5210418000  .. 

5210498090  .. 

5210514040  .. 

5210516020  .. 

5210516040  .. 

5210516060  .. 

5211110090  .. 

5211120020  ., 

5211190020  . 

5211190060  . 

5211210025  . 

5211210035  . 

5211210050  . 

5211290090  . 

5211320020  . 

5211390040  . 

5211390060  . 

5211490020  . 

5211490090  . 

5211590025  . 

5212146090  . 

5212156020  . 

5212216090  . 

5509530030  . 

5509530060  . 

5513110020 

5513110040 
5513110060 
5513110090 
5513120000 
5513130020 
5513210020 
5513310000 
5514120020 


Conv. 
tact. 


Cents/kg. 


1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.0309 

1.0309 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.4165 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.6873 

0.9164 

0.9164 

0.9164 

0.5556 

0.5556 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

0.4009 

04009 

04009 

0.4009 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fitjer] 


HTS  No. 


1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.0137 

1.0137 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

1.1264 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

06758 

0.4095 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.6758 

0.9011 

0.9011 

0.9011 

0.5463 

05463 

0.3942 

0.3942 

0.3942 

0.3942 

0.3942 

0.3942 

0.3942 

0.3942 

0.3942 


5516420060  .... 
5516910060  .... 
5516930090  .... 
5601210010  .... 
5601210090  .... 
5601300000  .... 
5602109090  ... 
5602290000  ... 
5602906000  ... 
5604900000  ... 
5607902000  ... 
5608901000  ... 
5608902300  ... 
5609001000  ... 
5609004000  ... 
5701104000  ... 
5701109000  ... 
5701901010  ... 
5702109020  ... 
5702312000  ... 
5702411000  ... 
5702412000  ... 
5702421000  ... 
5702913000  ... 
5702991010  ... 
5702991090  ... 
5703900000  .., 
5801210000  .. 
5801230000  .. 

5801250010  .. 

5801250020  .. 

5801260020  .. 

5802190000  .. 

5802300030  .. 

5804291000  .. 

5806200010  .. 

5806200090  .. 

5806310000  .. 

5806400000  .. 

5808107000  .. 

5808900010  .. 

5811002000  .. 

6001106000  .. 

6001210000  . 

6001220000  . 

6001910010  . 

6001910020  . 

6001920020  . 

6001920030  . 

6001920040  . 

6002203000  . 

6002206000  . 

6002420000  . 

6002430010  . 

6002430080  . 

6002921000  . 

6002930040  . 

6002930080  . 

6101200010  . 

6101200020 

6102200010 
6102200020 
6103421020 
6103421040 
6103421050 
6103421070 
6103431520 
6103431540 
6103431550 


Conv. 
fact. 


Cents/kg. 


0.4009 
0.4009 
0.4009 
1.1455 
1.1455 
1.1455 
0.5727 
1.1455 
0.526 
0.5556 
0.8889 
1.1111 
1.1111 
1.1111 
0.5556 
0.0556 
0.1111 
1.0444 
1.1 
0.0778 
0.0722 
0.0778 
0.0778 
0.0889 
1.1111 
1.1111 
0.4489 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
0.5727 
1.1455 
0.3534 
0.3534 
1.1455 
0.4296 
0.5727 
0.5727 
1.1455 
1.1455 
0.8591 
0.2864 
0.8591 
08591 
0.2864 
0.2864 
0.2864 
0.8681 
0.2894 
0.8681 
0.2894 
0.2894 
1.1574 
0.1157 
0.1157 
1.0094 
1.0094 
1.0094 
1.0094 
0.8806 
0.8806 
0.8806 
0.8806 
0.2516 
0.2516 
0.2516 


Import  Assessment  Table— 
Continued 

[Raw  Cotton  Fitterl 


HTS  No. 


0.3942 
0.3942 
0.3942 
1.1264 
1.1264 
1.1264 
0.5631 
1.1264 
0.5172 
0.5463 
0.8741 
1 .0925 
1 .0925 
1.0925 
0.5463 
0.055 
0.1092 
1.027 
1.0816 
0.077 
0.071 
0.077 
0.077 
0.087 
1.0925 
1.0925 
0.4414 
1.1264 
1.1264 
1.1264 
1.1264 
1.1264 
1.1264 
0.5631 
1.1264 
0.3475 
0.3475 
1.1264 
0.4224 
0.5631 
0.5631 
1.1264 
1.1264 
0.8448 
0.2816 
0.8448 
0.8448 
0.2816 
0.2816 
0.2816 
0.8536 
0.2846 
0,8536 
02846 
0.2846 
1.1381 
0.1138 
0.1138 
0.9925 
0.9925 
0.9925 
0.9925 
0.8659 
0.8659 
0.8659 
0.8659 
0.2474 
0.2474 
0.2474 


6103431570 
6104220040 
6104220060 
6104320000 
6104420010 
6104420020 
6104520010 
6104520020 
6104622006 
6104622011 
6104622016 
6104622021 


6104622026  \    0.8806 

6104622028  

6104622030  

6104622060  

6104632006  

6104632011  

6104632026  

6104632028  

6104632030  

6104632060  

6104692030  

6105100010  

6105100020  

6105100030  

6105202010  

6105202030  

6106100010  

6106100020  

6106100030  

6106202010  

6106202030  

6107110010  

6107110020  

6107120010  

6107210010  

6107220015  

6107220025  

6107910040  

6108210010  

6108210020  

6108310010  

6108310020  

6108320010  

6108320015  

6108320025  

6108910005  

6108910015  

6108910025  

6108910030  

6108920030  

6109100005  

6109100007  

6109100009  

6109100012  

6109100014  

6109100018  

6109100023  

6109100027  

6109100037  

6109100040  

6109100045  

6109100060  

6109100065  

6109100070  

6109901007  

6109901009  

6109901049  


Conv. 
tact. 

Cents/kg. 

0.2516 

0.2474 

0.9002 

0.8852 

0.9002 

0.8852 

0.9207 

0.9053 

0.9002 

0.8852 

0.9002 

0.8852 

0.9312 

0.9156 

0.9312 

0.9156 

0.8806 

0.8659 

0.8806 

0.8659 

0.8806 

0.8659 

0.8806 

0.8659 

0.8806 

0.8659 

0.8806 

0.8659 

0.8806 

0.8659 

0.8806 

0.8659 

0.3774 

0.3711 

0.3774 

0.3711 

0.3774 

0.3711 

0.3774 

0.3711 

0.3774 

0.3711 

0.3774 

0.3711 

0.3858 

0.3794 

0.985 

0.9686 

0.985 

0.9686 

0.985 

0.9686 

0.3078 

0.3027 

0.3078 

0.3027 

0.985 

0.9686 

0.985 

0.9686 

0.985 

0.9686 

0.3078 

0.3027 

0.3078 

0.3027 

1.1322 

1.1133 

1.1322 

1.1133 

0.5032 

0.4948 

0.8806 

0.8659 

0.3774 

0.3711 

0.3774 

0.3711 

1.2581 

1.2371 

1.2445 

1.2237 

1.2445 

1.2237 

1.1201 

1.1014 

1.1201 

1.1014 

0.2489 

0.2447 

0.2489 

0.2447 

0.2489 

0.2447 

1.2445 

1.2237 

1.2445 

1.2237 

1.2445 

1.2237 

1.2445 

1.2237 

0.2489 

0.2447 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.9956 

0.979 

0.3111 

0.3059 

0.3111 

0.3059 

0.3111 

0.3059 
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Import  Assessment  Table— 
Continued 

[Raw  Cotton  Fiber] 


Import  Assessment  Table— 
Continued 

[Raw  Cotton  Fiber] 


HTS  No. 


6109901050 

6109901060 

6109901065 

6109901090 

6110202005 

6110202010 

6110202015 

6110202020 

6110202025 

6110202030 

6110202035  . 

6110202040  . 

6110202045  . 

6110202065  . 

6110202075  . 

6110909022  . 

6110909024  . 

6110909030  . 

6110909040  . 

6110909042  . 

6111201000  . 

6111202000  . 

6111203000  . 

6111205000  . 

6111206010  . 

6111206020  . 

6111206030  . 

6111206040  . 

6111305020  .. 

6111305040  .. 

6112110050  .. 

6112120010  .. 

6112120030  .. 

6112120040  .. 

6112120050  .. 

6112120060  .. 

6112390010  .. 

6112490010  .. 

6114200005  .. 

6114200010  .. 

6114200015  .. 

6114200020  .. 

6114200040  .. 

6114200046  .. 

6114200052  .. 

6114200060  ... 

6114301010  ... 

6114301020  ... 

6114303030  ... 

6115198010  ... 

6115929000  ... 

6115936020  ... 

6116101300  ... 

6116101720  ... 

6116926420  ... 

6116926430  ... 

6116926440  ... 

6116928800  ... 

6117809510  ... 

6117809540  ... 

6201121000  .... 

6201122010  .... 

6201122050  .... 

6201122060  .... 

6201134030  .... 

6201921000  .... 

6201921500  .... 

6201922010  .... 

6201922021  .... 


Conv. 
fact. 


0.3111 
0.3111 
0.3111 
0.3111 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1574 
1.1574 
1.1574 
1.1574 
0.263 
0.263 
0.3946 
0.263 
0.263 
1.2581 
1.2581 
1.0064 
1.0064 
1.0064 
1.0064 
1.0064 
1.0064 
0.2516 
0.2516 
0.7548 
0.2516 
0.2516 
0.2516 
0.2516 
0.2516 
1.1322 
0.9435 
0.9002 
0.9002 
0.9002 
1.286 
0.9002 
0.9002 
0.9002 
0.9002 
0.2572 
0.2572 
0.2572 
1.0417 
1.0417 
0.2315 
0.3655 
0.8528 
1 .0965 
1.2183 
1.0965 
1.0965 
0.9747 
0.3655 
0.948 
0.8953 
0.6847 
0.6847 
0.2633 
0.9267 
1.1583 
1.0296 
1.2871 


Import  Assessment  Table- 
Continued 

[Raw  Cotton  Fiber] 


Cents/kg. 


0.3059 
0.3059 
0.3059 
0.3059 
1.1639 
1.1639 
1.1639 
1.1639 
1.1639 
1.1639 
1.1639 
1.1381 
1.1381 
1.1381 
1.1381 
0.2586 
0.2586 
0.388 
0.2586 
0.2586 
1.2371 
1.2371 
0.9896 
0.9896 
0.9896 
0.9896 
0.9896 
0.9896 
0.2474 
0.2474 
0.7422 
0.2474 
0.2474 
0.2474 
0.2474 
0.2474 
1.1133 
0.9277 
0.8852 
0.8852 
0.8852 
1.2645 
0.8852 
0.8852 
0.8852 
0.8852 
0.2529 
0.2529 
0.2529 
1 .0243 
1.0243 
0.2276 
0.3594 
0.8386 
1.0782 
1.198 
1.0782 
1.0782 
0.9584 
0.3594 
0.9322 
0.8803 
0.6733 
0.6733 
0.2589 
0.9112 
1.139 
1.0124 


HTS  No. 


6201922031 
6201922041 
6201922051 
6201922061 
6201931000 
6201933511 
6201933521 
6201999060 
6202121000 
6202122010 
6202122025 
6202122050 
6202122060 
6202134005  , 
6202134020  . 
6202921000  . 
6202921500  . 
6202922026  . 
6202922061  . 
6202922071  . 
6202931000  . 
6202935011  . 
6202935021  . 
6203122010  . 
6203221000  . 
6203322010  . 
6203322040  . 
6203332010  . 
6203392010  . 
6203399060  . 
6203422010  . 

6203422025  . 

6203422050  ., 

6203422090  .. 

6203424005  .. 

6203424010  .. 

6203424015  .. 

6203424020  .. 

6203424025  .. 

6203424030  .. 

6203424035  .. 

6203424040  .. 

6203424045  .. 

6203424050  .. 

6203424055  .. 

6203424060  .. 

6203431500  .. 

6203434010  .. 

6203434020  ... 

6203434030  ... 

6203434040  ... 

6203498045  ... 

6204132010  ... 

6204192000  ... 

6204198090  ... 

6204221000  ... 

6204223030  ... 

6204223040  ... 

6204223050  ... 

6204223060  ... 

6204223065  ... 

6204292040  ... 

6204322010  ... 
6204322030  ... 
6204322040  .... 
6204423010  .... 
6204423030  .... 


Conv. 
fact. 


6204423040  0.9546 

1.2656     6204423050 0.9546 


1.2871 
1.2871 
1.0296 
1.0296 
0.3089 
0.2574 
0.2574 
0.2574 
0.9372 
1.1064 
1.3017 
0.8461 
0.8461 
0.2664 
0.333 
1.0413 
1.0413 
1.3017 
1.0413 
1.0413 
0.3124 
0.2603 
0.2603 
0.1302 
1.3017 
1.2366 
1.2366 
0.1302 
1.1715 
0.2603 
0.9961 
0.9961 
0.9961 
0.9961 
1.2451 
1.2451 
0.9961 
1.2451 
1.2451 
1.2451 
1.2451 
0.9961 
0.9961 
0.9238 
0.9238 
0.9238 
0.1245 
0.1232 
0.1232 
0.1232 
0.1232 
0.249 
0.1302 
0.1302 
0.2603 
1.3017 
1.0413 
1.0413 
1.0413 
1.0413 
1.0413 
0.3254 
1.2366 
1.0413 
1.0413 
1.2728 
0.9546 


Cents/kg. 


1.2656 
1.2656 
1.0124 
1.0124 
0.3037 
0.2531 
0.2531 
0.2531 
0.9215 
1.0879 
1.28 
0.832 
0.832 
0.262 
0.3274 
1.0239 
1.0239 
1.28 
1 .0239 
1 .0239 
0.3072 
0.256 
0.256 
0.128 
1.28 
1.2159 
1.2159 
0.128 
1.1519 
0.256 
0.9795 
0.9795 
0.9795 
0.9795 
1.2243 
1 .2243 
0.9795 
1.2243 
1 .2243 
1.2243 
1 .2243 
0.9795 
0.9795 
0.9084 
0.9084 
0.9084 
0.1224 
0.1211 
0.1211 
0.1211 
0.1211 
0.2448 
0.128 
0.128 
0.256 
1.28 
1.0239 
1.0239 
1 .0239 
1 .0239 
1.0239 
0.32 
1.2159 
1.0239 
1 .0239 
1.2515 
0.9387 
0.9387 
0.9387 


HTS  No. 


6204423060 
6204522010 
6204522030 
6204522040 
6204522070 
6204522080 
6204533010 
6204594060 
6204622010 
6204622025 
6204622050 
6204624005 
6204624010  , 
6204624020  . 
6204624025  . 
6204624030  . 
6204624035  . 
6204624040  . 
6204624045  . 
6204624050  . 
6204624055  . 
6204624060  . 
6204624065  . 
6204633510  . 
6204633530  . 
6204633532  . 
6204633540  . 
6204692510  . 
6204692540  . 

6204699044  . 

6204699046  . 

6204699050  . 

6205202015  .. 

6205202020  .. 

6205202025  .. 

6205202030  .. 

6205202035  .. 

6205202046  .. 

6205202050  .. 

6205202060  .. 

6205202065  .. 

6205202070  .. 

6205202075  .. 

6205302010  .. 

6205302030  .. 

6205302040  .. 

6205302050  ... 

6205302070  ... 

6205302080  ... 

6206100040  ... 

6206303010  ... 

6206303020  ... 

6206303030  ... 

6206303040  ... 

6206303050  ... 

6206303060  ... 

6206403010  ... 
6206403030  .;. 
6206900040  ... 
6207110000  ... 
6207199010  ... 
6207210010  ... 
6207210030  ..., 
6207220000  .... 
6207911000  .... 
6207913010  .... 
6207913020  .... 
6208210010  .... 
6208210020  .... 


Conv. 
fact. 


0.9546 
1.2654 
1.2654 
1.2654 
1.0656 
1.0656 
0.2664 
0.2664 
0.9961 
0.9961 
0.9961 
1 .2451 
1.2451 
0.9961 
1.2451 
1.2451 
1.2451 
1.2451 
0.9961 
0.9961 
0.9854 
0.9854 
0.9854 
0.2546 
0.2546 
0.2437 
0.2437 
0.249 
0.2437 
0.249 
0.249 
0.249 
0.9961 
0.9961 
0.9961 
0.9961 
1.1206 
0.9961 
0.9961 
0.9961 
0.9961 
0.9961 
0.9961 
0.3113 
0.3113 
0.3113 
0.3113 
0.3113 
0.3113 
0.1245 
0.9961 
0.9961 
0.9961 
0.9961 
0.9961 
0.9961 
0.3113 
0.3113 
0.249 
1.0852 
0.3617 
1.1085 
1.1085 
0.3695 
1.1455 
1.1455 
1.1455 
1.0583 
1.0583 


Cents/kg. 


0.9387 
1.2443 
1.2443 
1.2443 
1.0478 
1  0478 
0.262 
0.262 
0.9795 
0.9795 
0.9795 
1.2243 
1  2243 
09795 
1.2243 
1.2243 
1.2243 
1.2243 
0.9795 
09795 
0.9689 
09689 
0.9689 
0.2503 
0.2503 
0.2396 
0.2396 
0.2448 
0.2396 
0.2448 
0.2448 
02448 
09795 
0.9795 
0.9795 
0.9795 
1.1019 
09795 
0.9795 
0.9795 
0.9795 
0  9795 
0.9795 
03061 
03061 
0.3061 
0.3061 
03061 
0.3061 
0  1224 
0.9795 
09795 
09795 
0.9795 
09795 
0.9795 
0.3061 
03061 
0.2448 
1.0671 
03557 
1.09 
1.09 
0.3633 
1.1264 
1.1264 
1.1264 
1  0406 
1.0406 
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Import  Assessment  Table— 

Continued 

(Raw  C(  tton  Fiber] 


HTSNo. 


6208220000  

6208911010  

6208911020  

6208913010  

6209201000  

6209203000  

6209205030  

6209205035  

6209205040  

6209205045  

6209205050  

6209303020  

6209303040  

6210109010  

6210403000  

6210405020  

6211111010  

6211111020  

6211118010  

6211118020  

6211320007  

6211320010  

6211320015  

6211320030  

6211320060  .... 
6211320070  .... 

6211330010  .... 

6211330030  .... 

6211330035  .... 

6211330040  .... 

6211420010  .... 

6211420020  .... 

6211420025  .... 

6211420060  .... 

6211420070  .... 

6211430010  .... 

6211430030  .... 

6211430040  .... 

6211430050  .... 

6211430060  .... 

6211430066  .... 

6212105020  ... 

6212109010  ... 

6212109020  ... 

6212200020  ... 

6212900030  ... 

6213201000  ... 

6213202000  ... 

6213901000  ... 

6214900010  ... 

6216000800  ... 

6216001720  ... 

6216003800  ... 

6216004100  ... 

6217109510  ... 

6217109530  .. 

6301300010  .. 

6301300020  .. 

6302100005  .. 

6302100008  .. 

6302100015  .. 

6302215010  .. 

6302215020  .. 
6302217010  .. 
6302217020  .. 
6302217050  .. 
6302219010  .. 
6302219020  .. 
6302219050  .. 


Conv. 
fact. 


Cents/kg. 


0.1245 

0.1224 

1.1455 

1.1264 

1.1455 

1.1264 

1.1455 

1.1264 

1.1577 

1.1384 

0.9749 

0.9586 

0.9749 

0.9586 

0.9749 

0.9586 

1.2186 

1.1982 

0.9749 

0.9586 

0.9749 

0.9586 

0.2463 

0.2422 

0.2463 

0.2422 

0.2291 

0.2253 

0.0391 

0.038 

0.4556 

0.448 

0.1273 

0.1252 

0.1273 

0.1252 

1.1455 

1.1264 

1.1455 

1.1264 

0.8461 

0.832 

1.0413 

1.0239 

1.0413 

1.0239 

0.9763 

0.96 

0.9763 

0.96 

0.9763 

0.96 

0.3254 

0.032 

0.3905 

0.384 

0.3905 

0.384 

0.3905 

0.384 

1.0413 

1 .0239 

1.0413 

1,0239 

1.1715 

1.1519 

1.0413 

1 .0239 

1.1715 

1.1519 

0.2603 

0.256 

0.2603 

0.256 

0.2603 

0.256 

0.2603 

0.256 

0.2603 

0.256 

0.2603 

0.256 

0.2412 

0.2372 

0.9646 

0.9485 

0.2412 

0.2372 

0.3014 

0.2964 

0.1929 

0.1897 

1.1809 

1,1612 

1.0628 

1  0451 

0.4724 

0,4645 

0.9043 

0,8892 

0.2351 

0.2312 

0.6752 

0.6639 

1.2058 

1.1857 

1.2058 

1.1857 

1.0182 

1.0012 

0.2546 

0,2503 

0.8766 

0.862 

0.8766 

0.862 

1.1689 

!          1,1494 

1.1689 

1,1494 

1,1689 

1.1494 

0.8182 

0.8045 

0.8182 

0.8045 

1.1689 

1.1494 

1.1689 

1.1494 

1.1689 

1.1494 

0.8182 

0.8045 

0.8182 

0.8045 

0.8182 

1          0.8045 

Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber) 


HTS  No. 


Conv. 
tact. 


6302222010  .. 

6302222020  .. 

6302313010  .. 

6302313050  .. 

6302315050  .. 

6302317010  .. 

6302317020  .. 

6302317040  .. 

6302317050  .. 

6302319010  .. 

6302319040  .. 

6302319050  ., 

6302322020  .. 

6302322040  . 

6302402010  . 

6302511000  . 

6302512000  . 

6302513000  . 

6302514000  . 

6302600010  . 

6302600020  . 

6302600030  . 

6302910005  . 

6302910015  . 

6302910025  . 

6302910035  . 

6302910045  . 

6302910050  . 

6302910060  . 

6303110000  . 

6303910000 

6304111000 

6304190500 

6304191000 

6304191500 

6304192000 

6304910020 

6304920000 

6505901540 

6505902060 

6505902545 


Cents/kg. 


0.4091 

0,4023 

0.4091 

0,4023 

0.8182 

0,8045 

1.1689 

1,1494 

0.8182 

0.8045 

1.1689 

1.1494 

1.1689 

1.1494 

1.1689 

1.1494 

1,1689 

1.1494 

0.8182 

0.8045 

0.8182 

0.8045 

0.8182 

0.8045 

0.4091 

0.4023 

0.4091 

0.4023 

0.9935 

0.9769 

0.5844 

0.5746 

0.8766 

0.862 

0.5844 

0.5746 

0.8182 

0.8045 

1.1689 

1.1494 

1.052 

1.0344 

1.052 

1.0344 

1.052 

1,0344 

1.1689 

1,1494 

1.052 

1,0344 

1.052 

1.0344 

1.052 

1.0344 

1.052 

1.0344 

1.052 

1.0344 

0.9448 

0.929 

0.6429 

0.6322 

1.0629 

1.0451 

1.052 

1.0344 

1.1689 

1.1494 

0.4091 

0.4023 

0.4091 

0.4023 

0.9351 

0.9195 

0.9351 

0.9195 

0.181 

0.178 

0.9935 

0.9769 

0,5844 

0.5746 

Dated:  March  3,  2000. 
Kathleen  A.  Merrigan, 

Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  00-5611  Filed  3-7-00;  8:45  am) 

BILLING  CODE  3410-02-P 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Parts  1306, 1307  and  1309 

Over-Order  Price  Regulation 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Proposed  rule;  notice  of  hearing. 


SUMMARY:  The  Northeast  Dairy  Compact 
Commission  proposes  to  amend  the 
over-order  price  regulation  to  establish 
a  supply  management  program.  The 


proposed  program  is  an  assessment/ 
refund  plan  under  which  the 
Commission  would  withhold  $.05  cents 
from  the  producer  price  from  each 
Compact  monthly  pool.  At  the  end  of 
the  Commission's  fiscal  (calendar)  year, 
the  Conunission  would  refund  the 
withheld  funds  to  compact  eligible 
producers  who  had  increased 
production  at  a  rate  of  one  percent  or 
less,  as  compared  to  the  prior  calendar 
year's  production.  One-half  of  the 
assessed  funds  would  be  distributed  to 
all  eUgible  producers  at  a  flat  rate 
risfund  amount  and  one-half  would  be 
distributed  based  on  the  total  voliune  of 
milk  produced  for  the  year,  up  to  a 
maximum  per  hundredweight  refund  of 
$12,000. 

DATES:  A  public  hearing  will  be  held  on 
April  5,  2000  to  commence  at  1:00  p.m. 
Sworn  and  notarized  written  testimony, 
comments  and  exhibits  may  be 
submitted  until  5:00  p.m.  on  April  19, 
2000. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Wayfarer  Inn,  121  S.  River 
Road,  U.S.  Route  3,  Bedford,  New 
Hampshire.  Mail,  or  deliver,  sworn  and 
notarized  testimony,  comments  and 
exhibits  to:  Northeast  Dairy  Compact 
Commission,  34  Barre  Street,  Suite  2, 
Montpelier,  Vermont  05602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941,  or  by  facsimile  at  (802) 
229-2028. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Northeast  Dairy  Compact 
Commission  ("Conmiission")  was 
established  under  authority  of  the 
Northeast  Interstate  Dairy  Compact 
("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut— Pub.  L.  93-320;  Maine- 
Pub.  L.  89-437,  as  amended.  Pub.  L.  93- 
274;  Massachusetts— Pub.  L.  93-370; 
New  Hampshire — Pub.  L.  93-336; 
Rhode  Island— Pub.  L.  93-106; 
Vermont— Pub.  L.  93-57.  In  accordance 
with  Article  I,  Section  10  of  the  United 
States  Constitution,  Congress  consented 
to  the  Compact  in  Pub.  L.  104-127 
(FAIR  Act),  Section  147,  codified  at  7 
U.S.C.  7256.  Subsequently,  the  United 
States  Secretary  of  Agriculture,  pursuant 
to  7  U.S.C.  7256(1),  authorized 
implementation  of  the  Compact. 
Congressional  consent  to  the  Compact 
was  extended  in  Pub.  L.  106-113,  115 
Stat.  1501.  November  29,  1999. 

Pursuant  to  its  rulemaking  authority 
under  Article  V,  Section  11  of  the 
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Compact,  the  Commission  concluded  an 
informal  rulemaking  process  and  voted 
to  adopt  a  compact  over-order  price 
regulation  on  May  30,  1997.'  The 
Commission  subsequently  amended  and 
extended  the  compact  over-order  price 
regulation.  2  In  1998,  the  Commission 
further  amended  specific  provisions  of 
the  over-order  price  regulation.  ^  The 
current  compact  over-order  price 
regulation  is  codified  at  7  CFR  Chapter 

xin. 

On  November  27,  1998,  the 
Conunission  issued  a  notice  of  proposed 
rulemaking  proceedings  on  several 
subjects  and  issues,  including  whether 
additional  supply  management  policies 
and  provisions  should  be  incorporated 
into  the  over-order  price  regulation.* 
The  Commission  held  a  public  hearing 
to  receive  testimony  on  December  11, 
1998  in  Boxborough,  Massachusetts  and 
comments  were  received  until  5:00  p.m. 
on  December  31,  1998.  The  Commission 
issued  a  notice  of  proposed  rulemaking 
on  April  19, 1999  s,  in  which  a  specific 
assessment  and  refund  program  was 
proposed.  The  Conunission  held  a 
public  hearing  on  May  5,  1999  in 
Concord,  New  Hampshire  and  received 
comments  until  May  19,  1999.  The 
Commission  subsequently  reopened  the 
rulemaking  and  proposed  a  base/excess 
plan,  in  addition  to  an  assessment/ 
refund  plan.  Notice  of  the  supplemental 
proposed  rulemaking  proceedings  was 
issued  on  June  21,  1999.^  The 
Commission  held  public  hearings  on 
July  7,  1999  in  West  Springfield, 
Massachusetts  euid  August  4,  1999  in 
White  River  Junction,  Vermont.  The 
Commission  received  vmtten  comments 
through  August  18,  1999. 

At  its  deliberative  meeting  on 
February  2,  2000,  the  Commission 
decided  to  conclude  those  proceedings. 
At  that  meeting,  the  Commission 
referred  the  supply  management  issue  to 
its  Committee  on  Regulations  and 
Rulemaking  for  further  study.  The 
Committee  was  asked  to  report  back  to 
the  full  Conunission  no  later  than  the 
March  1,  2000  meeting  with 
recommendations  for  addressing  supply 
management  and  the  requirement  in 
Article  IV,  Section  9{f)  of  the  Compact. 
That  provision  requires  the 


1  62  FR  29626  (May  30,  1997). 

2  62  FR  62810  (Nov.  25,  1997). 

3  63  FR  10104  (Feb.  27,  1998);  63  FR  46385  (Sept. 
1,  1998):  and  63  FR  65517  (Nov.  27,  1998). 

■•63  FR  65563  (Nov.  27,  1998). 
^64  FR  19084  (Apr.  19,  1999). 
6  64  FR  33027  (June  21,  1999). 


Commission,  when  establishing  a 
compact  over-order  price,  to  "take  such 
action  as  necessary  and  feasible  to 
ensiu-e  that  the  over-order  price  does  not 
create  an  incentive  for  producers  to 
generate  additional  supplies  of  milk." 

Since  promulgation  of  the  Compact 
Over-order  Price  Regulation  in  1997,  the 
Commission  has  closely  monitored  milk 
production  levels  in  New  England.  One 
of  the  main  goals  in  initially 
promulgating  the  Over-order  Price 
Regulation  was  to  at  least  stabilize  the 
dairy  industry  supplying  the  New 
England  consumer  milk  markets  and  to 
increase  the  local  supply  of  milk.  ^ 

Based  on  the  oral  testimony  and 
written  comments  and  exhibits  received 
in  the  December  1998  subjects  and 
issues  rulemaking  proceeding,  and  the 
May,  July  and  August  1999  public 
hearings  and  proposed  rulemaking 
proceedings,  the  Commission  proposes 
to  implement  a  supply  management 
program  through  an  assessment  and 
refund  payment  to  producers  who 
maintain  their  milk  production  within 
one  percent  of  the  prior  year's 
production  level.  The  proposed  program 
is  described  in  detail  below. 

n.  Proposed  Supply  Management 
Program 

The  proposed  supply  management 
program  is  designed  to  meet  the 
Commission's  responsibilities  under 
Article  IV,  Section  9(fl  of  the  Compact. 
That  provision  provides  that  "(wjhen 
establishing  a  compact  over-order  price, 
the  commission  shall  take  such  action 
as  necessary  and  feasible  to  ensure  that 
the  over-order  price  does  not  create  an 
incentive  for  producers  to  generate 
additional  supplies  of  milk."  The 
proposed  supply  management  program 
is  relatively  straightforward  to 
administer  and  implement  and  therefore 
would  be  a  feasible  method  of 
addressing  supply  management.  The 
proposed  supply  management  program 
is  necessary  to  ensure  that  the  compact 
over-order  price  does  not  create  an 
incentive  for  producers  to  increase  milk 
production,  as  required  by  section  9(f) 
of  the  Compact. 

Table  1  shows  the  total  volume  of 
milk  in  the  Compact  pool  between  July 
1997  and  December  1999.  The  volume 
of  milk  includes  milk  produced  outside 
of  New  England,  and  distributed  within 
New  England,  and  does  not  include 


milk  excluded  piu-suant  to  the  Compact 
limitations  on  qualification  of  diverted 
and  transferred  milk. 

Table  1.— Volume  of  Milk  in  the 
Compact  Pool  July  1997 
Through  December  1 999 

[In  millions  of  pounds] 


Month 


1997 


Jan  .. 
Feb  .. 
Mar.. 
Apr  .. 
May  . 
June 
July  . 
Aug  . 
Sept 
Oct  .. 
Nov  . 
Dec  . 


Average 519.6 


531.0 
532.2 
503.9 
517.3 
498.0 
535.1 


1998 


544.2 
508.1 
561.2 
541,8 
580.8 
552.1 
567.9 
551.3 
529.5 
5443 
527.3 
566.0 


1999 


547.9 


568.3 
5283 
563.0 
5685 
5990 
5692 
564.3 
559.8 
530.4 
545.9 
525.3 
560.7 


556.9 


Table  2  shows  the  volume  of  milk  that 
has  been  depooled,  or  excluded  from 
qualification  for  Compact  payments, 
pursuant  to  the  Compact  hnjitations  on 
diverted  and  transferred  milk.^  The 
limitations  on  diverted  and  transferred 
milk  became  effective  in  January  1999 
and  applied  to  the  first  Compact  pool  in 
April  1999.  The  applicable  regulations 
are  codified  at  7  CFR  1301.23(d)  and 
1304.2(c). 

Table  2. — Volume  of  Depooled 
Milk  January  1999  Through  De- 
cember 1999 

[In  millions  of  pounds] 


Montti 


Depooled 
milk 


Jan. 

Feb. 

Mar. 

Apr  .... 
May  ... 
June  .. 
July  ... 
Aug  ... 
Sept  .. 

Oct  

Nov  ... 
Dec  ... 

Total 


4.3 

^2 

.9 
1.5 
4.8 
4.7 
2.0 
2.2 
1.4 


23.0 


'62  FR  23039-40  (April  28.  1997);  62  FR  29635 
(May  30,  1997);  62  FR  62814  (Nov.  25.  1997). 


"63  FR  65517  (Nov.  27.  1998). 
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Table  3  shows 
and  transferred  miUt 
quarter  in  the  prior 


'  rear.  -^ 


Table 


Jan-Mar  . 
Apr-June 
Jul-Sep  .. 
Oct-Dec  . 
Average  . 


Table  4  shows 
to  Compact  payments 


he  federal  blend  price,  the  Compact  producer  price  and  the  percent  of  total  producer  price  attributed 


TA3LE  4.— TOTAL  PRODUCER  PRICE  AND  PERCENT  ATTRIBUTED  TO  COMPACT  PAYMENTS 


July  1997  

August  

Septemt)er  

October  

Novemt)er  

December  

January  1998 

February 

March  

April  

May  

June  

July 

August 

September  .... 

October  

November  

December  

January  1999 

Febmary 

March  

April .' 

May  

June  

July 

August 

Septemlier  ... 

Octotjer  

November  .... 
December  .... 


Average 


ensu:  es 


genei  ate 


The  Commissioi 
data  shown  in  Tab 
to  design  a  feasiblf 
program  that 
price  does  not  ere 
producers  to  _ 
supplies  of  milk, 
consistent  with  its 
responsibility  of 
dairy  farming  in 
assure  consumers 
supply  of  piue 
Compact  Sections 

The  proposed 
$0.5  per  hundredi^eight 
producer  price  in 
Compact  pool.  By 
from  each  produ 


the 


anil 


3.-C0MPACT  PRODUCER  MiLK  BY  QUARTER,  JULY  1997  THROUGH  DECEMBER  1999 


Quarter 


1997  (million 
pounds) 


1,567.1 

1,550.4 

1 ,558.75 


1998  (million 
pounds) 


1.613.5 
1.674.7 
1.648.7 
1,637.6 
1,643.6 


1 999  (million 
pounds) 


1997/1998 
(percent) 


1 ,659.6 
1,736.7 
1,654.5 
1,631.9 
1,670.7 


5.2 
5.6 
5.4 


1998/1999 
(percent) 


2.9 
3.7 
0.4 
-0.4 
1.6 


Month 


Federal 

blend  price 

(zone  21) 


Compact 

producer 

price 


$11.97 
12.26 
12.54 
13.60 
14.10 
14.06 
14.02 
14.30 
14.10 
13.96 
13.38 
13.68 
13.14 
15.00 
16.47 
16.76 
16.67 
17.18 
17.29 
15.82 
15.69 
11.76 
12.42 
12.79 
12.97 
13.64 
15.34 
15.47 
15.41 
12.15 


Total  pro- 
ducer price 


14.26 


$1.28 
1.31 
1.36 
0.81 
0.44 
0.40 
0.34  I 
0.04  i 
0.16 
0.14 
0.33 
0.71 
1.02 
0.24 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.43 
0.82 
0.73 
1.01 
0.70 
0.21 
0.00 
0.00 
1.00 


Percent  of 

total  due  to 

compact 


0.49 


$13.25 
13.57 
13.90 
14.41 
14.54 
14.46 
14.36 
14.34 
14.26 
14.10 
13.71 
14.39 
14.16 
15.24 
16.47 
16.76 
16.67 
17.18 
17.29 
15.82 
15.69 
13.19 
13.24 
13.52 
13.98 
14.34 
15.55 
15.47 
15.41 
13.15 


14.75 


9.66 
9.65 
9.78 
5.62 
3.03 
2.77 
2.37 
0.28 
1.12 
1.00 
2.41 
2.41 
7.20 
1.57 
0 
0 
0 
0 
0 
0 
0 
10.8 
6.2 
5.4 
7.22 
4.88 
1.35 
0 
0 
7.60 


3.32 


has  considered  the 
es  1  through  4  above 
supply  management 
BS  that  the  over-order 
te  an  incentive  for 
additional 
that  is  also 


apid 

primary 
a  isuring  the  viability  of 
northeast,  and  to 
of  an  adequate,  local 
wholesome  milk. 
1  and  9(f) 
p  'ogram  would  assess 
from  the 
each  monthly 
taking  an  equal  rate 
c0r  pool,  the  impact  on 


the  monthly  producer  pay  price  would 
be  minimized,  and  predictable,  thereby 
continuing  to  ensure  a  sufficient  and 
stable  pay  price  to  producers  to  cover 
their  costs  of  production.  These  funds 
would  be  accumulated  in  a  separate 
account  throughout  the  calendar  year  in 
a  supply  management-settlement  fund. 

At  the  conclusion  of  the  calendar 
year,  producers  would  have  45  days  to 
submit  an  application  to  the 
Commission  for  a  refund  from  the 
supply  management-settlement  fund. 
Producers  would  be  eligible  for  the 
refund  if  they  maintained  their  milk 
production  volume  at  a  rate  of  increase 
of  1%,  or  less,  compared  to  the  prior 
year's  production.  All  eligible  producers 


would  receive  a  refund  based  on  a  flat 
rate  per  producer.  One-half  of  the 
supply  management-settlement  fund 
would  be  distributed  to  eligible 
producers  on  a  per  producer  basis.  The 
amount  of  the  flat  rate  refund  would  be 
determined  by  dividing  the  total 
number  of  eligible  producers  into  one- 
half  the  value  of  the  supply 
management-settlement  fund. 

In  addition,  eligible  producers  would 
receive  a  refund  amount  based  on  a 
price  per  hundredweight  of  their  total 
volume  of  milk  produced  in  the 
calendar  year,  up  to  a  maximum  of 
$12,000.  The  other  half  of  the  supply 
management-settlement  fund  would  be 
distributed  on  the  per  hundredweight 
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basis.  The  amount  of  this  half  of  the 
refund  would  be  detennined  by 
dividing  the  total  volume  of  milk 
produced  by  eligible  producers  into 
one-half  the  value  of  the  supply 
management-settlement  fund  to 
determine  the  rate  per  hundredweight 
each  eligible  producer  would  receive. 

The  assessment/refund  program 
would  provide  a  reward  to  those 
producers  who  stabilize  their  milk 
production  and  would  create  an 
incentive  for  all  producers  to  maintain 
a  stable,  local  supply  of  milk  for  the 
New  England  milk  market. 

All  producers  would  share  equally  in 
the  burden  of  funding  this  program 
through  a  reduction  in  the  producer  pay 
price.  Only  those  producers  who  reduce 
or  maintain  their  production  level  at  1% 
or  less  would  be  eligible  for  a  refund. 
However,  the  program  would  not 
otherwise  restrict  the  milk  production  of 
those  producers  who.  for  business 
reasons  unrelated  to  the  compact 
payments,  choose  to  increase  their  milk 
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production  at  a  rate  greater  than  1%  per 
year. 

It  is  the  intention  and  judgment  of  the 
Commission  that  the  combination  of  the 
proposed  supply  management 
assessment/refund  program  and  the 
rules  limiting  compact  payments  on 
diverted  and  transferred  milk  will 
operate  in  coordination  to  regulate  the 
supply  of  milk  in  New  England  relative 
to  the  consumer  demand  and  to  ensiue 
that  the  compact  payments  do  not  create 
an  incentive  to  generate  supplies  of  milk 
in  excess  of  the  tolerance  levels 
prescribed  for  diverted  and  transferred 
milk. 

The  Commission  offers  the  following 
examples  to  assist  interested  persons  in 
evaluating  the  proposed  supply 
management  program.  Tables  5  and  6 
show  the  estimated  impact  of  the 
assessment/refund  program  on  different 
size  farms.  The  tables  are  based  on  the 
following  assumptions.  The  monthly 
average  production  in  the  Compact  pool 
in  1999  was  approximately  556,900,000 

Table  5.-60%  Eligible  Producers 


pounds,  with  a  yearly  production  of 
6,682,800,000.  Using  an  assessment 
figiu-e  of  $.05  per  hundredweight,  the 
total  assessment/refund  pool  would  be 
$3,341,400  annually.  Assuming  there 
are  4,000  Compact  eligible  producers, 
the  average  cost  of  the  assessment  per 
producer  would  be  $835.  The  per 
hundredweight  refund  amount  would 
be  paid  on  the  producers  total  annual 
production.  The  Commission  estimates 
that  60-70%  of  producers  could  be 
eligible  for  the  refund  under  the 
proposed  program.  Table  5  assumes  that 
60%  (2,400)  producers  would  be  eligible 
for  a  refund  and  the  per  producer 
payment  would  be  $696  for  all  eligible 
producers  and  the  per  hundredweight 
refund  rate  would  be  $.041.  Table  6 
assumes  that  70%  (2,800)  of  producers 
would  be  eligible  for  the  refund  and  the 
per  producer  payment  would  be  $595 
and  the  per  hundredweight  refund  rate 
would  be  $.035.  Refund  payments  on  a 
per  hundredweight  basis  would  not 
exceed  $12,000. 


No.  of  cows 

Pounds 

Cost 

$/farm 

$/cwt 

$  Total 

Net  refund 

40  

700,000 

1,000,000 

1,500,000 

5,000,000 

20,000,000 

$350 

500 

750 

2,500 

10,000 

$696 
696 
696 
696 
696 

$287 

410 

615 

2,050 

8,200 

$983 
1,106 
1,311 
2.746 
8.896 

57  

$633 

86  

606 

286  

561 

1,144  

246 

-1,104 

Table 

6.-70%  Eligible  Producers 

No.  of  cows 

Pounds 

Cost 

-1 
$/farm 

$/cwt 

$  Total 

Net  refund 

40  

700,000 

1.000,000 

1,500,000 

5,000,000 

20,000,000 

$350 

500 

750 

2,500 

10.000 

$596 
596 
596 
596 
596 

$245 

350 

525 

1.750 

7.000 

$841 

946 

1,121 

2.346 

7,596 

57  

$491 

86  

446 

286  

371 

1,144  

-154 

• 

-2,404 

m.  Proposed  Technical  Amendments  to 
the  Over-Order  Price  Regulation 

The  Commission  proposes  to  amend 
section  1306.3  and  to  add  a  new  Part 
1309  to  provide  the  necessary 
regulations  to  implement  the  proposed 
supply  management  assessment/refund 
program.  The  Commission  also  proposes 
to  make  corresponding  technical 
changes  required  by  the  specific 
amendments  and  additions  to  the 
current  regulations. 

The  Commission  proposes  to  amend 
section  1306.3,  by  first  redesignating 
existing  paragraphs  (e)  through  (g)  as 
paragraphs  (f)  through  (h)  and  adding  a 
new  paragraph  (e).  The  new  paragraph 
will  allow  the  Commission  to  withhold 
$.05  from  each  monthly  producer  pool 
to  fund  the  supply  management- 
settlement  fund. 


A  new  Part  1309  is  proposed  to 
provide  the  regulations  to  implement 
the  supply  management  program. 
Section  1309.1  defines  producer 
qualifications  for  the  refund  program. 
Section  1309.2  defines  the  procedure  for 
computing  the  refund  prices  to  be  paid 
to  quahfied  producers.  Section  1309.3 
would  provide  the  authority  for  the 
establishment  of  a  supply  management- 
settlement  fund.  Finally,  section  1309.4 
woidd  describe  the  procedure  for 
issuing  payments  to  producers  eligible 
for  a  refund  under  the  supply 
management  program. 

OfiBcial  Notice  of  Technical,  Scientific 
or  Other  Matters 

Piu-suant  to  the  Commission 
regulations.  7  CFR  1361.5(g)(5),  the 
Commission  hereby  gives  public  notice 


that  it  may  take  official  notice,  at  the 
public  hearing  April  5,  or  afterward,  of 
relevant  facts,  statistics,  data, 
conclusions,  and  other  information 
provided  by  or  through  the  United 
States  Department  of  Agriculture, 
including,  but  not  limited  to,  matters 
reported  by  the  National  Agricultural 
Statistics  Service,  the  Market 
Administrators,  the  Economic  Research 
Service,  the  Agricultiual  Marketing 
Service  and  information,  data  and 
statistics  developed  and  maintained  by 
the  Departments  of  Agriculture  of  the 
States  or  Commonwealth  within  the 
Compact  regulated  area  and  the 
November  1999  study  conducted  by  the 
University  of  Vermont  entitled  "Impacts 
of  the  Northeast  Interstate  Dairy 
Compact  on  the  New  England  Milk 
Supply." 
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The  Commission  vill  also  receive  into 
the  record  of  this  ru  emaking 
proceeding  the  entii  e  record,  including 
the  public  hearing  t  anscript  and 
written  comments  a  ad  submissions,  of 
the  December  1998  subjects  and  issues 
rulemaking  proceeding  regarding 
whether  additional  supply  management 
policies  and  provisiDns  should  be 
incorporated  into  tli  e  Over-order  Price 
Regulation  and  the  )roposed 
rulemaking  noticed  on  April  19,  1999  at 
64  FR  19084  and  th;  supplemental 
proposed  rulemakir  g  proceeding 
noticed  on  June  21,  1999  at  64  FR 
33027. 

Public  Participatioi  i  in  Rulemaking 
Proceedings 

The  Commission  seeks  and 
encourages  oral  anc  written  testimony 
and  comments  fron  all  interested 
persons  regarding  t  lese  proposed  rules. 
The  Commission  cc  ntinues  to  benefit 
from  the  valuable  iisights  and  active 


participation  of  all 
affected  communit 


segments  of  the 
including 


consumers,  process  ors  and  producers  in 
the  development  ai  id  administration  of 
the  Over-order  Pric  3  Regulation. 

Date,  Time  and  Location  of  the  Public 
Hearing 

The  Northeast  D<  iry  Compact 
Commission  will  h  ild  a  public  hearing 
to  commence  at  1:C0  p.m.  on  April  5, 
2000  at  the  Wayfarsr  Inn,  121  S.  River 
Road.  U.S.  Route  3]  Bedford,  New 
Hampshire. 

Written  Comments  and  Exhibits 

Pursuant  to  the  C  iommission  rules.  7 
CFR  1361.4,  any  person  may  participate 
in  the  rulemaking  ]  >roceeding 
independent  of  the  hearing  process  by 
submitting  written  comments  or 
exhibits  to  the  Con  imission.  Comments 
and  exhibits  may  b  e  submitted  at  any 


time  before  5:00  p.  n.  on  April  19,  2000.         Authority:  7  U.S.C.  7256. 


but  the  original  musi 
ordinary  mail. 

List  of  Subfects  in 
1307  and  1309 

Milk. 


Codification  in  Ctide  of  Federal 
Regulations 

For  reasons  set 
the  Northeast  Daii  y 
Commission  prop  )ses 


parts  1306  and  1307  and  to  add  a  new 
part  1309  as  follows: 

PART  1306— COMPACT  OVER-ORDER 
PRODUCER  PRICE 

1.  The  authority  citation  for  part  1306 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

2.  In  §  1306.3  redesignate  paragraphs 
(e)  through  (g)  as  paragraphs  (f)  through 
(h)  and  add  a  new  paragraph  (e)  to  read 
as  follows: 

§  1 306.3    Computation  of  basic  over-order 
producer  price. 

***** 

(e)  Subtract  5  cents  per 
hundredweight  from  the  basic  over- 
order  producer  price  computed 
pursuant  to  this  section  and  deposit  that 
amount  in  the  supply  management- 
settlement  fund. 


PART  1307— PAYMENTS  FOR  MILK 

3.  The  authority  citation  for  part  1307 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

4.  Section  1307.1  is  amended  in 
paragraphs  (a),  (b)  and  (c)  by  removing 
"1306.3(f)"  and  adding  "1306.3(g)"  in 
its  place. 

5.  A  new  part  1309  is  added  to  read 
as  follows: 

PART  1309— SUPPLY  MANAGEMENT 
REFUND  PROGRAM 

Sec. 

1309.1  Producer  qualification  for  supply 
management  refund  program. 

1 309.2  Computation  of  supply  management 
refund  prices. 

1309.3  Supply  management-settlement 
fund. 

1309.4  Payment  to  producers  of  supply 
management  refund. 


Please  note:  Comments  and  exhibits  will 
be  made  part  of  the  r  fcord  of  the  rulemaking 
proceeding  only  if  th  3y  identify  the  author's 
name,  address  and  o<  cupation,  and  if  they 
include  a  sworn  and  notarized  statement 
indicating  that  the  cc  mment  and/or  exhibit  is 
presented  based  upo  i  the  author's  personal 
knowledge  and  belie  .  Facsimile  copies  will 
be  accepted  up  until  the  5:00  p.m.  deadline, 


then  be  sent  by 


7  CFR  Parts  1306, 


orth  in  the  preamble. 
Compact 

to  amend  7  CFR 


§  1 309.1     Producer  qualification  for  supply 
managenient  refund  program. 

A  dairy  farmer  who  is  a  qualified 
producer  pursuant  to  §  1301.11  of  this 
chapter  for  the  entire  refund  year  and 
the  dairy  farmer's  milk  production 
during  the  refund  year  is  less  than  or  the 
increase  is  not  more  than  1%  of  the  milk 
production  of  the  preceding  calendar 
year. 

§  1 309.2    Computation  of  supply 
management  refund  prices. 

The  compact  commission  shall 
compute  the  supply  management  refund 
prices  applicable  to  all  qualified  milk  as 
follows: 

(a)  Combine  into  one  total  the  values, 
including  all  interest  earned,  deducted 


pursuant  to  §  1306.3(e)  of  this  chapter 
for  the  refimd  year; 

(b)  Subtract  50%  from  the  total  value 
computed  piu-suant  to  paragraph  (a)  of 
this  section  to  be  used  for  the  per  farm 
payments  to  producers  who  submitted 
documentation  pursuant  to  §  1309.4(a); 

(c)  Divide  the  resulting  amount  by  the 
sum  of  all  milk  production  reported  by 
producers  qualified  pursuant  to  §  1309.1 
and  who  submitted  documentation 
pursuant  to  §  1309.4(a). 

§1309.3    Supply  management-settlement 
fund. 

(a)  The  compact  commission  shall 
establish  and  maintain  a  separate  fund 
known  as  the  supply  management- 
settlement  fund.  It  shall  deposit  into  the 
fund  all  amoxmts  deducted  pursuant  to 
§  1306.3(e)  of  this  chapter.  It  shall  pay 
from  the  fund  all  amounts  due 
producers  pursuant  to  §  1309.4; 

(b)  All  amounts  subtracted  under 

§  1309.2(c),  including  interest  earned 
thereon,  shall  remain  in  the  supply 
management-settlement  fund  as  an 
obligated  balance  imtil  it  is  withdrawn 
for  the  purpose  of  effectuating  §  1309.4; 

(c)  The  compact  commission  shall 
place  all  monies  subtracted  under 

§  1306.3(e)  of  this  chapter  in  an  interest- 
bearing  bank  account  or  accoimts  in  a 
bank  or  banks  duly  approved  as  a 
Federal  depository  for  such  monies,  or 
invest  them  in  short-term  U.S. 
Government  securities; 

(d)  If.  after  payments  to  producers  of 
supply  management  refund  pursuant  to 
§  1309.4  there  is  a  surplus  in  the  fimd. 
it  is  to  be  returned  to  the  producer- 
settlement  fund. 

§  1 309.4    Payment  to  producers  of  supply 
management  refund. 

(a)  All  producers  who  are  qualified 
pursuant  to  §  1309.1  shall  become 
eligible  to  receive  payment  of  the 
supply  management  refimd  computed 
pursuant  to  §  1309.2  by  submitting  to 
the  compact  commission  documentation 
that  the  producer  milk  production 
during  the  refimd  year  is  less  than  or  the 
increase  is  not  more  than  1%  of  the  milk 
production  of  the  preceding  calendar 
year.  Such  documentation  shall  be  filed 
with  the  commission  not  later  than  45 
days  after  the  end  of  the  calendar  year. 

(b)  The  commission  will  make 
payment  to  all  producers  qualified 
pursuant  to  §  1309.1  and  eligible 
pursuant  to  paragraph  (a)  of  this  section 
in  the  following  manner: 

(1)  A  per  farm  payment  computed  by 
dividing  the  amount  subtracted 
pursuant  to  §  1309.2(b)  by  the  total 
eligible  producers;  and 

(2)  The  value  determined  by 
multiplying  the  supply  management 
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refund  price  computed  pursuant  to 
§  1309.2(e)  by  the  producer's  milk 
pounds,  not  to  exceed  $12,000. 

Dated:  March  2,  2000. 
Kenneth  M.  Becker, 
Executive  Director 

(FR  Doc.  00-5585  Filed  3-7-00;  8:45  ami 
BILLING  CODE  1650-01-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9CFRPart113 

[Docket  No.  95-066-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Autogenous 
Biologies 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  Virus-Serum-Toxin  Act  regulations 
for  autogenous  biologies.  The  number  of 
test  summaries  that  autogenous 
biologies  manufacturers  must  submit  to 
the  Animal  and  Plant  Health  Inspection 
Service  would  be  reduced.  In  addition, 
we  are  proposing  to  amend  the 
requirement  concerning  the  submission 
to  the  Animal  and  Plant  Health 
Inspection  Service  of  containers 
selected  from  each  serial  of  autogenous 
biologic  that  exceeds  50  containers. 
Manufacturers  would  be  required  to 
hold  these  containers  and  submission 
would  not  be  required  unless  requested 
by  the  Animal  and  Plant  Health 
Inspection  Service.  These  actions  would 
result  in  savings  in  time  and  resources 
for  autogenous  biologies  manufacturers 
and  the  Animal  and  Plant  Health 
Inspection  Service  without  a  significant 
reduction  in  regulatory  oversight. 
DATES:  We  will  consider  all  comments 
that  we  receive  by  May  8,  2000. 
ADDRESSES:  Please  send  your  comment 
and  three  copies  to: 

Docket  No.  95-066-1,  Regulatory 
Analysis  and  Development,  PPD,  APHIS 
Suite  3C03,  4700  River  Road,  Unit  118, 
Riverdale,  MD  20737-1238.  Please  state 
that  your  comment  refers  to  Docket  No. 
95-066-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
.  room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 


help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Albert  P.  Morgan,  Chief  Staff  Officer, 
Operational  Support  Section,  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development,  APHIS,  4700  River 
Road  Unit  148,  Riverdale,  MD  20737- 
1231; (301)  734-8245. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  title  9,  Code  of 
Federal  Regulations  (9  CFR),  part  113 
contain  standard  requirements  for  the 
preparation  of  veterinary  biological 
products.  Section  113.113  of  the 
regulations  sets  forth  the  requirements 
for  autogenous  biologies.  Autogenous 
biologies  are  prepared  from  cultures  of 
microorganisms  that  are  isolated  from 
sick  or  dead  animals  of  a  particular 
flock  or  herd.  The  cultures  are  used  to 
produce  an  autogenous  veterinary 
biological  product  that  is  administered 
to  other  animals  of  the  originating  flock 
or  herd  to  prevent  them  from  being 
affected  by  the  same  disease. 
Autogenous  biologies  may  also  be  used 
in  adjacent  emd  nonadjacent  herds 
under  certain  conditions,  if  approved  by 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS). 

Autogenous  biologies  are  intended  for 
use  in  isolated  eases  of  diseases  of 
animals  when  licensed  products  are  not 
available  or  such  products  are  unable  to 
protect  the  vaccinated  animals  (e.g.,  the 
strain  of  microorganism  in  the  licensed 
product  differs  from  the  strain 
associated  with  the  disease  outbreak). 
Autogenous  biologies  can  also  be  used 
to  respond  to  emergency  outbreaks  of 
diseases  of  animals  when  the  immediate 
need  for  the  product  is  such  that  it 
precludes  the  usual  route  of  vaccine 
development. 

Given  the  special  circumstances 
pertaining  to  the  preparation  and  use  of 
autogenous  biologies,  including  the 
need  for  a  rapid  response  to 
emergencies,  special  testing  and  serial 
release  reporting  requirements  have 
been  applied.  hi§113.113,  paragraph 
(c)(l)(ii)  allows  first  serials  or  subserials 
of  an  autogenous  biologic  that  are 
satisfactory  after  the  third  day  of 
observation  of  purity  test  cultures  and 
safety  test  animals  to  be  released  for 


shipment  to  the  customer  while  the 
purity  and  safety  tests  are  continued 
through  the  required  period. 
Paragraph(c)(l)(iii)  of  §113.113 
provides  that  such  serials  must  be 
immediately  recalled  if  evidence  of 
contamination  occurs  in  the  purity  test 
cultures  or  if  any  of  the  test  animals 
used  to  demonstrate  product  safety  get 
sick  or  die  during  the  observation 
period.  However,  because  autogenous 
biologic  products  can  be  shipped  prior 
to  completion  of  testing,  the  products, 
in  most  cases,  have  been  used  in 
animals  prior  to  the  completion  of 
testing.  In  addition,  §  113.113(c)(l)(iv) 
requires  autogenous  biologies 
manufacturers  to  submit  to  APHIS  the 
test  summaries  of  the  first  serial  or 
subserial  within  4  days  of  the 
completion  of  the  purity  and  safety 
tests.  The  test  summaries  must  be 
submitted  to  APHIS  in  accordance  with 
§  116.7  of  9  CFR  part  116,  "Records  and 
Reports."  (Section  116.7.  in  short, 
provides  the  requirements  for 
maintenance  of  detailed  records  of  all 
tests  conducted  on  each  serial  and 
subserial  and  the  preparation  and 
submission  of  summaries  of  such  tests 
using  APHIS  Form  2008  or  an 
equivalent  prior  to  release  of  the  serial 
or  subserial.) 

In  1993,  the  last  year  for  which  full 
data  are  available,  veterinarv'  biologies 
manufacturers  submitted  approximately 
11,400  autogenous  biologies  first  serial 
test  summaries  to  APHIS  for  processing, 
and  the  number  of  reports  has  increased 
in  succeeding  years.  However,  we 
believe  that  the  requirement  to  submit 
test  summaries  fit)m  the  first  serial  or 
subserial  of  an  autogenous  biologic 
within  4  days  of  completion  of  purity 
and  safety  tests  for  serials  that  may  have 
already  been  used  in  animals  is 
unnecessary.  We  believe  that  these 
reports  can  be  submitted  on  a  quarterly 
basis  without  reducing  our  regulatory 
oversight.  Therefore,  we  are  proposing 
to  revise  §  113.113(e)(iv)  to  provide  that 
test  summaries  must  be  submitted  on  a 
quarterly  basis  as  summary  reports  by 
the  21st  day  of  January,  April,  July,  and 
October,  or  more  often  as  required  by 
the  Administrator. 

Because  we  would  allow  the 
submission  of  test  summaries  on  a 
quarterly  basis,  we  would  no  longer 
refer  to  §116.7. 

Reserve  Samples 

Manufacturers  of  autogenous 
biologies  are  required  by  §  113.3  to 
submit  to  APHIS  samples  from  each 
serial  or  subserial  of  an  autogenous 
biologic  for  confirmatory  puritv  and 
safety  testing.  In  §  113.3,  paragraph 
(b)(8)  states  that,  in  the  ease  of 
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autogenous  biologii  s.  10  samples  for 
submission  to  APHJS  must  be  selected 
from  each  serial  th*  exceeds  50 
containers.  Samplef  from  serials 
containing  50  or  fe^  i^er  containers  are 
required  to  be  held  and  need  not  be 
submitted  imless  requested.  Because 
purity  testing  can  bs  conducted  on  any 
seriaJ  of  comparabli  j  product,  we  do  not 
believe  that  10  sam  lies  from  serials  of 
autogenous  biologies  that  exceed  50 
containers  need  to  be  submitted  to 
APHIS  to  maintain  our  current 
regulatory  oversight.  We  believe  that 
autogenous  biologies  manufacturers 
should  maintain  sa  mples  of  the  first 
serial  or  subserial  i  i  reserve  and.  if 
requested,  submit  t  aem  to  APHIS  when 
testing  is  necessary  However,  samples 
of  second  serials  and  subsequent  serials 
that  exceed  50  coni  ainers  will  still  be 
required  to  be  subr  litted. 

Therefore,  we  ard  proposing  to  revise 
§  113.3(b)(8)  to  proifide  that,  with  the 
exception  of  the  first  serial  or  subserial, 
10  samples  must  b(!  selected  for 
submission  to  APh  IS  from  each  serial  or 
subserial  of  auiogeious  biologic  that 
exceeds  50  containers.  For  first  serials 
or  subserials  with  fnore  than  50 
containers,  10  sambles  would  need  to  be 
selected  and  held  i  a  reserve  for 
submission  to  API-  IS  upon  request.  For 
all  serials  or  subseiials  with  50  or  fewer 
containers,  reserve  samples  would  be 
handled  as  prescribed  in  §  113.3(e)  of 
the  regiilations. 

Miscellaneous 

We  are  also  proj  osing  minor 
nonsubstantive  and  editorial  changes  to 
the  regulations,  as  set  out  in  the  rule 
portion  of  this  dodument.  The  main 
change  would  be  ih  the  APHIS  address 
appearing  in  §  113, 113(a)(2). 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  r  ale  has  been  reviewed 
under  Executive  C  rder  12866.  The  rule 
has  been  determin  ed  to  be  not 
significant  for  pur  poses  of  Executive 
Order  12866  and.  iierefore.  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposimg  to  amend  the  Virus- 
Serum-Toxin  Act  regulations  for 
autogenous  biolof  ics.  We  are  proposing 
to  reduce  the  nun  her  of  test  simunaries 
that  autogenous  b  ologics  manufactiuers 
must  submit  to  A  'HIS.  In  addition,  we 
are  proposing  to  a  mend  the  requirement 
for  the  submissioi  i  of  samples  of  any 
autogenous  biolo]  ;ic  that  exceeds  50 
containers  by  req  liring  autogenous 
biologies  manufai  lurers  to  hold  samples 
of  the  first  serial  (ir  subserial  of  the 
autogenous  biolo  ;ic  in  reserve.  These 
actions  would  rei  ult  in  savings  in  time 


and  resources  for  autogenous  biologies 
manufacturers  and  APHIS  without  a 
significant  reduction  in  regulatory 
oversight. 

This  proposed  rule  would  affect  all 
licensed  veterinary  biologies 
establishments  that  produce  autogenous 
biologies.  Currently,  there  are 
approximately  150  veterinary  biologies 
establishments,  and  approximately  35  of 
these  establishments  produce 
autogenous  biologies.  According  to  the 
standards  of  the  Small  Business 
Administration,  most  veterinary 
biologies  establishments  would  be 
classified  as  smeill  entities. 

By  creating  a  system  that  allows  the 
quarterly  reporting  of  test  results  for 
first  serials  and  subserials  of  autogenous 
biologies,  APHIS  would  reduce 
paperwork  submissions  from 
autogenous  biologies  manufacturers  by 
approximately  25  percent  or  more.  This 
would  reduce  the  industry's  annual 
reporting  burden  by  approximately 
6.018  horn's. 

In  addition,  this  proposed  rule  would 
allow  autogenous  biologies 
manufacturers  to  hold  in  reserve  10 
samples  from  the  first  serial  or  subserial 
of  any  serial  or  subserial  of  an 
autogenous  biologic  with  more  than  50 
containers.  These  manufaetiirers  would 
no  longer  need  to  submit  samples  of  the 
first  serial  or  subserial  to  APHIS  unless 
requested  to  do  so.  Allowing  autogenous 
biologies  manufacturers  to  hold  these 
samples  in  reserve  would  save  them  the 
time  and  resources  previously  invested 
in  shipping  samples  to  APHIS. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 


Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  This  action  would,  in  fact, 
reduce  paperwork  submissions  from 
autogenous  biologies  manufacturers  by 
approximately  25  percent  or  more.  This 
would  reduce  the  industry's  annual 
reporting  burden  by  approximately 
6,018  hours. 

List  of  Subjects  9  CFR  Part  113 

Animal  biologies,  Exports,  Imports, 
Reporting  emd  recordkeeping 
requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  113  as  follows: 

PART  11 3— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80,  and  371.2(d). 

2.  In  §  113.3,  paragraph  (b)(8)  would 
be  revised  to  read  as  follows: 

§  1 1 3.3    Sampling  of  biological  products. 

***** 

(b)*  *  * 

(8)  Autogenous  biologies.  With  the 
exception  of  the  first  serial  or  subserial,' 
10  samples  must  be  selected  from  each 
serial  or  subserial  of  an  autogenous 
biologic  that  consists  of  more  than  50 
containers.  For  first  serials  or  subserials 
with  more  than  50  containers,  10 
samples  from  each  serial  or  subserial 
must  be  selected  and  held  in  reserve  for 
submission  to  the  Animal  and  Plant 
Health  Inspection  Service  upon  request 
in  accordance  with  paragraph  (e)(4)  of 
this  section.  For  all  serials  or  subserials 
with  50  or  fewer  containers,  reserve 
samples  must  be  selected  and  held  as 
prescribed  in  paragraph  (e)  of  this 
section. 
***** 

3.  In  §  113.113,  paragraphs  (a)(2) 
introductory  text  and  (c)(l)(iv)  would  be 
revised  to  read  as  follows: 

§  1 1 3.1 1 3    Autogenous  biologies. 

(a)  *  *  * 

(2)  Under  normal  circimistanees, 

microorganisms  from  one  herd  must  not 

be  used  to  prepare  an  autogenous 

biologic  for  another  herd.  The 

Administrator,  however,  may  authorize 

preparation  of  an  autogenous  biologic 

for  use  in  herds  adjacent  to  the  herd  of 

origin,  when  adjacent  herds  are 

considered  to  be  at  risk.  To  request 

authorization  to  prepare  a  product  for 

use  in  herds  adjacent  to  the  herd  of 

origin,  the  establishment  seeking 


Federal  Register/ Vol.  65,  No.  46 /Wednesday.  March  8.  2000 / Proposed  Rules 


12153 


authorization  must  submit  to  the 
Administrator  (in  c/o  the  Director, 
Center  for  Veterinary  Biologies, 
Inspection  and  Compliance,  510  South 
17th  Street,  Suite  104,  Ames,  LA  50010- 
8197)  the  following  information.  {If  any 
of  the  data  are  imavailable,  the 
applicant  for  authorization  should 
indicate  that  such  data  are  unavailable 
and  why.) 
***** 

(c)  *  *  * 

(1)  *  *  * 

(iv)  Test  simimaries  must  be 
submitted  to  the  Administrator  (in  c/o 
the  Director,  Center  for  Veterinary 
Biologies,  Inspection  and  Compliance, 
510  South  17th  Street,  Suite  104,  Ames, 
lA  50010-8197)  on  a  quarterly  basis  by 
the  21st  day  of  January,  April,  July,  and 
October,  or  more  often  as  required  by 
the  Administrator. 
***** 

Done  in  Washington,  DC,  this  1st  day  of 
March.  2000. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  00-5596  Filed  3-7-O0;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-ASW-33] 

Proposed  Realignment  of  Jet  Route: 
TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
realign  Jet  Route  25  (J-25)  in  the  vicinity 
of  San  Antonio,  TX.  This  proposal 
would  realign  the  affected  jet  route 
between  the  Corpus  Christi  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  and 
the  San  Antonio  VORTAC.  The  FAA  is 
proposing  this  action  to  enhance  the 
management  of  air  traffic  operations  and 
allow  for  better  utilization  of  navigable 
airspace  in  the  San  Antonio,  TX,  area. 
DATES:  Comments  must  be  received  on 
or  before  April  25,  2000. 
ADDRESSES:  Send  comments  on  this 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-500,  Docket  No. 
99-ASW-33,  Federal  Aviation 
Administration,  2601  Meacham  Blvd; 
Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 


Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  aJso  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2601  Meacham  Blvd; 
Fort  Worth.  TX  76193-0500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this' proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  Airspace  Docket  No.  99- 
ASW-33."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  afler  the  closing  date  for 
comments.  A  report  simunarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Government  Printing  Office's 


electronic  bulletin  board  service 
(telephone:  202-512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Superintendent  of  Documents 's 
webpage  at  http://www.access.gpo.gov/ 
nara  for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Conmiunications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking.  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

As  a  result  of  a  recent  airspace  review, 
the  FAA  has  determined  that  a  segment 
of  J-25,  between  the  Corpus  Christi 
VORTAC  and  the  San  Antonio 
VORTAC,  requires  realignment  to  allow 
for  better  utilization  of  Ae  navigable 
airspace  in  the  San  Antonio,  TX,  area. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  71  of  Title  14  Code  of  Federal 
Regulations  to  realign  J-25  in  the 
vicinity  of  San  Antonio,  TX.  This 
proposal  would  realign  the  affected  jet 
route  between  the  Corpus  Christi 
VORTAC  and  the  San  Antonio 
VORTAC.  The  FAA  is  proposing  this 
action  to  enhance  the  management  of  air 
traffic  operations  and  allow  for  better 
utilization  of  navigable  airspace  in  the 
San  Antonio,  TX,  area. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9G  dated 
September  1,  1999,  and  effective 
September  16, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
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CFRPart71 


Airspace,  Incorpoi  ation  by  reference. 
Navigation  (air). 

The  Proposed  Amen  dment 

In  consideration  o "  the  foregoing,  the 
Federal  Aviation  Adtninistration 
proposes  to  amend  1 4  CFR  part  71  as 
follows: 

PART  71— DESIGnAtJON  OF  CLASS  A, 
CLASS  B,  CLASS  G  CLASS  D,  AND 
CLASS  E,  AIRSPAC  E  AREAS; 
AIRWAYS;  ROUTE^;  AND  REPORTING 
POINTS 


1.  The  authority 
continues  to  read  as 


citation  for  part  71 
follows: 


Authority:  49  U.S.C 
40120:  E.O.  10854.  24 
1963Comp.,p.  389. 


106(g),  40103.40113, 
r^R  9565,  3  CFR,  195»- 


}71.1    [Anwnftodl 

2.  The  incorporatjo 
14  CFR  71.1  of  the 
Administration 
Designations  and 
dated  September  1, 
September  16. 1999, 
follows: 


n  by  reference  in 
federal  Aviation 

7400. 9G,  Airspace 
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1999,  and  effective 
is  amended  as 


Order 


Paragraph  2004 — fet  I  \outes 


)-2S    [Revised] 
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Issued  in  Washing^n.  DC,  on  March  2 
2000 

Reginald  C.  MattheMfs. 
Manager,  Airspace  a 
(FR  Doc.  00-5598 
BIUJNO  CODE  4aiO-13-l 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 
[Docket  No.  97P-0044] 

New  Drugs  for  Human  Use; 
Clarification  of  Requirements  for 
Patent  Holder  Notification;  Withdrawal 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  of  its  proposed  rule 
published  in  the  Federal  Register  on 
March  6,  1998  (63  FR  11174).  The 
document  proposed  to  amend  FDA's 
regulations  on  notice  of  certification  of 
invalidity  or  noninfringement  of  a 
patent  to  provide  additional  methods  for 
new  drug  and  abbreviated  new  drug 
applicants  to  provide  notice  to  patent 
owners  and  new  drug  application  (NDA) 
holders,  without  removing  the  existing 
means.  FDA  is  withdrawing  this 
proposal  based  on  comments  regarding 
the  inability  of  large  corporations  to 
track  receipt  of  deliveries  by  means 
other  than  certified  mail,  return  receipt 
requested. 

DATES:  The  proposed  rule  is  withdrawn 
March  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leanne  Cusumano,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  March  6, 
1998  (63  FR  11174),  FDA  proposed  to 
permit  new  drug  and  abbreviated  new 
drug  applicants  to  provide  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent  to  patent 
owners  and  NDA  holders  by  overnight 
delivery  service,  facsimile,  and 
electronic  mail,  in  addition  to  U.S. 
Postal  Service  (USPS)  registered  or 
certified  mail,  return  receipt  requested, 
or  another  method  approved  in  advance 
by  the  agency.  Sections  314.52(c)  and 
314.95(c)  (21  CFR  314.52(c)  and 
314.95(c))  set  forth  the  content 
requirements  of  the  notice  of 
certification.  Under  §§  314.52(e)  and 
314.95(e),  applicants  must  amend  their 
applications  to  document  receipt  of  the 
notice  of  certification  by  each  person 
provided  the  notice.  Applicants  must 
include  a  copy  of  the  return  receipt  or 


other  similar  evidence  of  the  date  the 
notification  was  received.  FDA  accepts 
as  adequate  documentation  of  the  date 
of  receipt  a  return  receipt  or  a  letter 
acknowledging  receipt  by  the  person 
provided  the  notice.  Under  §§  314.52(e) 
and  314.95(e),  applicants  may  rely  on 
another  form  of  documentation  only  if 
FDA  has  agreed  to  such  dociunentation 
in  advance.  FDA  reminds  those 
providing  notice  of  certification  to 
application  holders  that  if  an 
application  holder  does  not  reside  or 
maintain  a  place  of  business  within  the 
United  States,  notice  must  be  sent  to  the 
application  holder's  U.S.  attorney, 
agent,  or  other  authorized  official 
(§§  314.52(a)(2)  and  314.95(a)(2)>.  FDA 
also  notes  that  the  term  "registered  or 
certified  mail"  as  used  in  §§  314.52(a) 
and  314.95(a)  means  USPS  registered  or 
certified  mail,  and  not  equivalent 
delivery  via  foreign  mail.  Since  the 
actual  form  of  international  registered  or 
certified  mail  and  receipt  may  vary  fi-om 
coiuitry  to  coimtry,  use  of  international 
mail  could  put  a  substantial  biu-den  on 
innovator  companies  to  be  alert  to 
multiple  forms  of  notice.  Therefore, 
applicants  must  use  USPS  mail. 
Delivery  by  USPS  mail  should  not  be 
burdensome  since  applicants  are 
required  to  have  a  U.S.  agent. 

n.  Comments  on  the  Proposed  Rule 

FDA  received  three  comments  on  the 
proposed  rule.  The  comments  were  from 
two  large  pharmaceutical  companies 
and  from  the  Pharmaceutical  Research 
and  Manufacturers  Association.  All  of 
the  comments  stated  that  electronic 
methods  of  delivery,  including  facsimile 
and  electronic  mail,  are  too  unreliable  at 
this  stage  to  be  used  to  deliver 
notification. 

One  of  the  comments  supported  use 
of  overnight  and  messenger  delivery 
services.  One  comment  stated  that 
overnight  delivery  service  would  be 
acceptable  only  if  the  person  receiving 
the  notice  signed  a  form  verifying 
receipt  of  the  notice.  The  other 
comment  stated  that  overnight  delivery 
services  are  not  acceptable  because 
deliveries  are  made  in  bulk, 
accompanied  by  a  manifest  that  does 
not  guarantee  that  each  item  listed  is  in 
fact  in  the  bulk  package  and  that 
individual  items  are  not  signed  for. 

All  of  the  comments  stated  that  the 
present  system  is  workable. 

m.  Withdrawal  of  the  Proposed  Rule 

After  careful  consideration  of  these 
comments,  FDA  has  concluded  that  the 
current  system,  which  requires  only  that 
an  applicant  send  notice  by  USPS 
registered  or  certified  mail,  return 
receipt  requested,  is  not  overly 
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burdensome.  This  requirement  is 
intended  to  provide  maximum 
assurance  that  the  notice  will  be 
received  by  the  patent  holder  and  the 
NDA  holder,  and  that  such  receipt  will 
be  documented  adequately.  In  addition, 
FDA  has  concluded  that  adding  new 
methods  of  notification  presents 
complications  in  ensuring  that 
notification  is  received  by  sponsors. 
Accordingly,  FDA  is  withdrawing  its 
proposed  rule  to  permit  new  drug  and 
abbreviated  new  drug  applicants  to 
provide  notice  of  certification  of 
invalidity  or  noninfringement  of  a 
patent  to  patent  owners  and  NDA 
holders  by  overnight  delivery  service, 
facsimile,  and  electronic  mail,  in 
addition  to  USPS  registered  or  certified 
mail,  return  receipt  requested,  or 
another  method  approved  in  advance  by 
the  agency. 

Dated:  February  29,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-5527  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-168;  MM  Docket  No.  00-15,  RM- 
9804;  MM  Docket  No.  00-16,  RM-9805] 

Radio  Broadcasting  Services; 
Susquehanna,  PA;  and  Burke,  SD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  two 
new  allotments  at  Susquehanna, 
Pennsylvania,  and  Burke,  South  Dakota. 
The  Commission  requests  comments  on 
a  petition  filed  by  Tammy  M.  Celenza 
proposing  the  allotment  of  Chaimel 
227A  at  Susquehanna,  Pennsylvania,  as 
the  community's  second  local  FM 
transmission  service.  Channel  22 7A  can 
be  allotted  to  Susquehanna  in 
compliance  with  the  Commission's 
minimimi  distance  separation 
requirements  with  a  site  restriction  of 
6.3  kilometers  (3.9  miles)  east  to  avoid 
short-spacings  to  the  licensed  sites  of 
Station  WBZD-FM,  Channel  22  731, 
Muncy,  Pennsylvania,  and  Station 
WKXZ(FM),  Channel  230B,  Norwich, 
New  York.  The  coordinates  for  Channel 
22 7 A  at  Susquehaima  are  41-55-44 
North  Latitude  and  75-31-50  West 
Longitude.  Since  Susquehanna  is 
located  within  320  kilometers  {200 
miles)  of  the  U.S. -Canadian  border. 


Canadian  concurrence  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  March  20,  2000,  and  reply 
comments  on  or  before  April  4,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Michael  Celenza,  Celenza 
Communications,  41  Kathleen  Crescent, 
Coram,  New  York  11727  (Consultant  for 
Tammy  M.  Celenza);  and  Heather 
Drischel,  General  Partner,  Nationwide 
Radio  Stations,  496  Country  Road  308, 
Big  Creek,  Mississippi  38914 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-15;  and  MM  Docket  No.  00-16, 
adopted  January  19,  2000,  and  released 
February  4,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
hic,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

The  Commission  also  requests 
comments  on  a  petition  filed  by 
Nationwide  Radio  Stations  proposing 
the  allotment  of  Channel  264A  at  Burke, 
South  Dakota,  as  the  community's  first 
local  aural  transmission  service. 
Channel  264A  can  be  allotted  to  Burke 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
3.5  kilometers  (2.2  miles)  east  to  avoid 
a  short-spacing  to  the  vacant  allotment 
site  for  Chaimel  264A  at  Mission,  South 
Dakota.  The  coordinates  for  Channel 
264A  at  Burke  are  43-11-06  North 
Latitude  and  99-15-02  West  Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
shoiild  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Conunission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  00-5545  Filed  3-7-00:  8:45  am) 

BILUtMS  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF9e 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  the  Alan>eda 
Whipsnal(e  (Mastlcophls  lateralis 
euryxanthus) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  piusuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  Alameda 
whipsnake  [MasUcophis  lateralis 
eurpcanthus).  A  total  of  approximately 
164,663  hectares  (406,708  acres)  of  land 
fall  within  the  boundaries  of  the 
proposed  critical  habitat  designation. 
Proposed  critical  habitat  is  located  in 
Contra  Costa,  Alameda,  San  Joaquin, 
and  Santa  Clara  counties,  California.  If 
this  proposal  is  made  final,  section  7  of 
the  Act,  which  prohibits  destruction  or 
adverse  modification  of  critical  habitat 
by  any  activity  funded,  authorized,  or 
carried  out  by  any  Federal  agency, 
would  apply  to  the  designated  critical 
habitat  for  the  Alameda  whipsnake. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation 
and  our  approaches  for  handling  habitat 
conservation  plans  (HCPs).  We  may 
revise  this  proposal  to  incorporate  or 
address  new  information  received 
during  the  comment  period. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  May  8, 
2000.  Public  hearing  requests  must  be 
received  by  April  24,  2000. 
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ADDRESSES:  If  you  w 
you  may  submit  youi 
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Service,  2800  Cottag 
2605,  Sacramento 
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RIN  1018-AF98" 
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special  characters 
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Fish  and 
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1-c  eli 
Sac  ramento 


Cd 


mi  J 
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Background 

The  Alameda  whi  psnake  is  a  member 
of  the  genus  Mastia  phis.  The  Alameda 
whipsnake  is  a  sleni  ler,  fast-moving, 
diurnal  snake  with  ii  broad  head,  large 
eyes,  and  slender  mck.  Alameda 
whipsnakes  range  fiom  91  to  122 
centimeters  (3  to  4  1  set)  in  length.  The 
dorsal  surface  is  soc  ty  black  in  color 
with  a  distinct  yelk  w-orange  stripe 
down  each  side.  Th  3  anterior  portion  of 
the  ventral  surface  i  s  orange-rufous 
colored,  the  midsec  iofi  is  cream 
colored,  and  the  posterior  and  tail  are 
pinkish.  The  adult  Uameda  whipsnake 
virtually  lacks  blacl  spotting  on  the 
ventral  surface  of  tJ  e  head  and  neck. 
Juveniles  may  show  very  sparse  or  weak 
black  spots.  Anothe  r  common  name  for 
the  Alameda  whipsnake  is  the 
"Alameda  striped  ricer"  (Riemer  1954, 
Jennings  1983,  Stebbins  1985). 

The  Alameda  wh  ipsnake  is  one  of  two 
subspecies  of  the  C  difomia  whipsnake 
(Masticophis  latemiis].  The  chaparral 
whipsnake  (Mastic  ypbis  lateralis 
lateralis)  is  distribi  ted  from  northern 
California,  west  of  he  Sierran  crest  and 
desert,  to  central  B  ija  California.  The 
Alameda  whipsnai  e  is  restricted  to  a 
small  portion  of  th  s  range,  primarily 
the  inner  Coast  Rai  ige  in  western  and 
central  Contra  Cos'  a  and  Alameda 
Counties. 


The  distribution  in  California,  of  both 
subspecies,  coincides  closely  with 
chaparral  (Jennings  1983,  Stebbins 
1985).  Recent  telemetry  data  indicate 
that,  although  home  ranges  of  Alameda 
whipsnakes  are  centered  on  shrub 
communities,  whipsnakes  frequently 
ventxire  into  adjacent  habitats,  including 
grassland,  oak  savanna,  and 
occasionally  oak-bay  woodland.  Most 
telemetry  locations  are  within  50  meters 
(m)  (170  feet  (ft))  of  scrub  habitat,  but 
distances  of  greater  than  150  m  (500  ft) 
occur  (Swaim  1994).  Initial  data 
indicate  that  adjacent  habitats  may  play 
a  crucial  role  in  certain  life  history  and 
physiological  needs  of  the  Alameda 
whipsnake.  but  the  full  extent  has  yet  to 
be  determined.  Telemetry  data  indicate 
that  whipsnakes  remain  in  grasslands 
for  periods  ranging  from  a  few  hours  to 
several  weeks  at  a  time.  Grassland 
habitats  are  used  by  male  whipsnakes 
most  extensively  diuing  the  mating 
season  in  spring.  Female  whipsnakes 
use  grassland  areas  most  extensively 
after  mating,  possibly  in  their  search  for 
suitable  egg-laying  sites  (Swaim  1994). 

Rock  outcrops  are  an  important 
feature  of  Alameda  whipsnake  habitat 
because  they  provide  retreat 
opportunities  for  whipsnakes  and 
promote  lizard  populations.  Lizards, 
especially  the  western  fence  lizard 
(Scelopoms  occidentalis),  appear  to  be 
the  most  important  prey  item  of 
whipsnakes  (Stebbins  1985;  Swaim 
1994;  Harry  Green,  Museum  of 
Vertebrate  Zoology,  U.C.  Berkeley,  pers. 
comm.  1998),  although  other  prey  items 
are  taken,  including  skinks,  frogs, 
snakes,  and  birds  (Stebbins  1985, 
Swaim  1994).  Most  radio  telemetry 
locations  for  whipsnakes  were  within 
the  distribution  of  major  rock 
outcroppings  and  talus  (Swaim  1994). 

Alameda  whipsnakes  have  been 
found  in  association  with  a  variety  of 
shrub  commimities  including  diablan 
sage  scrub,  coyote  bush  scrub,  and 
chamise  chaparral  (Swaim  1994),  also 
classified  as  coastal  scrub,  mixed 
chaparral,  and  chamise-redshank 
chaparral  (Mayer  and  Laudenslayer 
1988).  However,  the  type  of  vegetation 
may  have  less  to  do  with  preference  by 
the  whipsnake  than  the  extent  of  the 
canopy,  slope  exposure,  the  availability 
of  retreats  such  as  rock  outcrops  and 
rodent  burrows,  and  prey  species 
composition  and  abundance  (Swaim 
1994;  K.  Swaim.  Swaim  Biological 
Consulting,  pers.  comm.  1999).  Alameda 
whipsnakes  have  been  sighted  or  found 
dead  a  significant  distance  from  the 
nearest  shrub  community  (K.  Swaim, 
pers.  comm.  1999).  The  reasons  for  such 
movements  are  unknown. 


Initial  studies  indicated  that  Alameda 
whipsnakes  occurred  where  the  canopy 
was  open  (less  than  75  percent  of  the 
total  area  within  the  scrub  or  chaparral 
community  was  covered  by  shrub 
crown)  or  partially  open  (between  75 
and  90  percent  of  the  total  area  was 
covered  with  shrub  crown),  and  only 
seldom  did  whipsnakes  occur  in  closed 
canopy  (greater  than  90  percent  of  the 
area  was  covered  by  shrub  crown). 
However,  trapping  efforts  may  have 
been  biased  due  to  the  difficulty  of 
setting  traps  in  dense  scrub  (Swaim 
1994;  K.  Swaim,  pers.  comm.  1999). 

Core  areas  (areas  of  concentrated  use) 
of  the  Alameda  whipsnake  most 
commonly  occur  on  east,  south, 
southeast,  and  southwest  facing  slopes 
(Swaim  1994).  However,  recent 
information  indicates  that  whipsnakes 
do  make  use  of  north  facing  slopes  in 
more  open  stands  of  scrub  habitat  (K. 
Swaim,  pers.  comm.  1999). 

Adult  snakes  appear  to  have  a 
bimodal  seasonal  activity  pattern  with 
peaks  during  the  spring  mating  season 
and  a  smaller  peak  during  late  summer 
and  early  fall.  Although  short  above- 
groimd  movements  may  occur  during 
the  winter,  Alameda  whipsnakes 
generally  retreat  in  November  into  a 
hibemaculum  (shelter  used  during  the 
snake's  dormancy  period)  and  emerge  in 
March.  Courtship  and  mating  occur 
from  late-March  through  mid-June. 
During  this  time,  males  move  aroimd 
throughout  their  home  ranges,  while 
females  appear  to  remain  at  or  near  their 
hibemaculxmi,  where  mating  occurs. 
Suspected  egg-laying  sites  for  two 
females  were  located  in  grassland  with 
scattered  shrub  habitat.  Male  home 
ranges  of  1.9  to  8.7  hectares  (ha)  (4.7  to 
21.5  acres  (ac))  (mean  of  5.5  ha  or  13.6 
ac)  were  recorded,  and  showed  a  high 
degree  of  spatial  overlap.  Several 
individual  snakes  monitored  for  nearly 
an  entire  activity  season  appeared  to 
maintain  a  stable  home  range. 
Movements  of  these  individuals  were 
multi-directional,  and  individual  snakes 
returned  to  specific  areas  and  retreat 
sites  after  long  intervals  of  non-use. 
Snakes  had  one  or  more  core  areas 
within  their  home  range,  while  large 
areas  of  the  home  range  received  little 
use  (Swaim  1994). 

Previous  Federal  Action 

The  September  18, 1985,  Notice  of 
Review  (50  FR  37958)  included  the 
Alameda  whipsnake  as  a  category  2 
candidate  species  for  possible  future 
listing  as  endangered  or  threatened. 
Category  2  candidates  were  those  taxa 
for  which  listing  as  threatened  or 
endangered  might  be  warranted,  but  for 
which  adequate  data  on  biological 
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vulnerability  and  threats  were  not 
available  to  support  issuance  of  listing 
proposals.  The  January  6,  1989,  Notice 
of  Review  (54  FR  554)  solicited 
information  on  its  status  as  a  category  2 
candidate  species.  The  Alameda 
whipsnake  was  moved  to  category  1  in 
the  November  21, 1991,  Notice  of 
Review  (56  FR  58804)  on  the  basis  of 
significant  increases  in  habitat  loss  and 
threats  occurring  throughout  its  range. 
Category  1  candidates  were  defined  as 
taxa  for  which  we  had  on  file 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  listing  proposals.  On 
February  4,  1994,  we  published  a 
proposed  rule  in  the  Federal  Register 
(59  FR  5377)  to  list  the  Alameda 
whipsnake  as  an  endangered  species. 
On  December  5,  1997,  we  published  a 
final  rule  listing  the  Alameda 
whipsnake  as  threatened  (62  FR  64306). 

On  March  4,  1999,  the  Southwest 
Center  for  Biological  Diversity,  the 
Center  for  Biological  Diversity,  and 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  the  Northern  District  of 
California  against  the  U.S.  Fish  and 
Wildlife  Service  and  Bruce  Babbitt, 
.    Secretary  of  the  Department  of  the 
Interior  (Secretary),  for  fEiiliu-e  to 
designate  critical  habitat  for  seven 
species:  the  Alameda  whipsnake 
[Masticophis  lateralis  euryxanthus),  the 
Zayante  band-winged  grasshopper 
(Trimerotropis  infantilis),  the  Morro 
shoulderband  snail  (Helminthoglypta 
walkeriana),  the  Arroyo  southwestern 
toad  (Bufo  microscaphus  calif omicus), 
the  San  Bernardino  kangaroo  rat 
[Dipodomys  menriami  parvus),  the 
spectacled  eider  (Somateria  fischeri), 
and  the  Steller's  eider  [Polysticta 
stelleri)  (Southwest  Center  for  Biological 
Diversity  V.  U.S.  Fish  and  Wildlife,  CIV 
99-1003  MMC). 

On  November  5,  1999,  William  Alsup, 
U.S.  District  Judge,  dismissed  the 
plaintiffs'  lawsuit  pursuant  to  a 
settlement  agreement  entered  into  by 
the  parties.  Publication  of  this  proposed 
rule  is  consistent  with  that  settlement 
agreement. 

Absent  the  settlement  agreement,  the 
processing  of  this  proposed  rule  does 
not  conform  with  our  current  Listing 
Priority  Guidance  for  fiscal  year  2000 
published  in  the  Federal  Register  on 
October  22,  1999  (64  FR  57114).  The 
guidance  clarifies  the  order  in  which  we 
will  process  ndemakings.  Highest 
priority  is  processing  emergency  listing 
rules  for  any  species  determined  to  face 
a  significant  and  imminent  risk  to  its 
well-being  (Priority  1).  Second  priority 
(Priority  2)  is  processing  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered  and 


threatened  wildlife  and  plants.  Third 
priority  is  processing  new  proposals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority.  We  are 
processing  this  proposed  rule  in 
compliance  with  the  above-mentioned 
settlement  agreement. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  imder  the  Act  is 
no  longer  necessary. 

Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  when  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 
habitat,  provided  the  exclusion  will  not 
result  in  extinction  of  the  species 
(section  4(b)(2)  of  the  Act). 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas  that 
contain  the  physical  and  biological 
features  that  are  essential  for 
conservation  of  that  species. 
Designation  of  critical  habitat  alerts  the 
pubhc  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Critical  habitat  also  identifies  areas 
that  may  require  special  management 
considerations  or  protection,  and  may 
provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified.  Critical  habitat  receives 
protection  from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 


modification  or  destruction  of  proposed 
critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  us  to 
ensure  that  any  action  they  authorize, 
fund,  or  carry  out  is  not  likely  to 
jeopardize  the  continued  existence  of  a 
threatened  or  endangered  species,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 
"Jeopardize  the  continued  existence"  (of 
a  species)  is  defined  as  an  appreciable 
reduction  in  the  likelihood  of  survival 
and  recovery  of  a  listed  species. 

"Destruction  or  adverse  modification" 
(of  critical  habitat)  is  defined  as  a  direct 
or  indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  the  survival  and  recovery  of  the 
listed  species  for  which  critical  habitat 
was  designated.  Thus,  the  definitions  of 
"jeopardy"  to  the  species  and  "adverse 
modification"  of  critical  habitat  are 
nearly  identical  (50  CFR  402.02).  When 
multiple  imits  of  critical  habitat  are 
designated,  each  unit  may  serve  as  the 
basis  of  a  jeopardy  emalysis  if  protection 
of  different  facets  of  the  species'  life 
cycle  or  its  distribution  are  essential  to 
the  species  as  a  whole  for  both  its 
survival  and  recovery. 

Designating  critical  habitat  does  not. 
in  itself,  lead  to  recovery  of  a  Usted 
species.  Designation  does  not  create  or 
mandate  a  management  plan,  establish 
numerical  population  goals,  prescribe 
specific  management  actions  (inside  or 
outside  of  critical  habitat),  or  directly 
affect  areas  not  designated  as  critical 
habitat.  Specific  management 
recommendations  for  critical  habitat  are 
most  appropriately  addressed  in 
recovery  plans  and  management  plans, 
and  through  section  7  consultation. 
Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species  and  that 
may  require  special  management 
considerations  or  protection.  Areas  that 
do  not  currently  contain  the  habitat 
components  necessary  for  the  primary 
biological  needs  of  a  species  but  are 
likely  to  develop  them  in  the  future  may 
be  essential  to  the  conservation  of  the 
species  and  may  be  designated  as 
critical  habitat. 

We  did  not  propose  to  designate 
critical  habitat  for  the  Alameda 
whipsnake  within  the  proposed  or  final 
listing  rulemaking  because,  at  the  time 
of  listing,  we  knew  of  no  Federal  lands 
within  the  five  whipsnake  populations. 
We  also  believed  that  the  possibihty  of 
Federal  agency  involvement  on  private 
and  public,  non-Federal  lands  was 
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remote.  Based  on  inf  )rmation  available 
at  the  time  of  listing,  we  believed  that 
only  20  percent  of  kr  own  whipsnake 
habitat  occurred  on  {  rivate  lands,  and 
anticipated  that  urba  a  development  on 
private  lands  would  sccur  only  along 
the  periphery  of  whi  jsnake 
populations.  In  addii  ion,  we  believed 
that  the  need  for  acti  ve  fire  management 
programs  at  this  urb<  n-wildland 
interface  would  prec  ude  those  private 
lands  from  being  cor  sidered  habitat 
essential  to  the  cons(  irvation  of  the 
species.  We  found  that  critical  habitat 
designation  was  not  irudent  due  to  lack 
of  any  significant  bei  lefit  beyond  that 
conferred  by  listing. 

Since  the  Alamedi  i  whipsnake  was 
listed,  we  have  foun  1  that  there  are  a 
greater  number  of  Fe  deral  actions  that 
could  trigger  the  need  for  an  interagency 
consultation  than  wi  is  beUeved  at  the 
time  the  Alameda  w  lipsnake  was  listed. 
We  are  now  aware  o  federally  owned 
lands  that  occur  witliin  the  range  of  the 
Alameda  whipsnake,  including  several 
Bureau  of  Land  Man  agement  parcels  in 
the  Mount  Diablo-Bl  ack  Hills 
population  area.  In  c  ddition,  an 
Alameda  whipsnake  was  recently 
captured  on  land  owned  by  the  U.S. 
Department  of  Enerf  y  at  their  Site  300 
facility,  a  Federal  sil  e  previously 
unknown  to  be  inha  lited  by  Alameda 
whipsnakes.  We  are  also  aware  of  a 
number  of  activities  with  a  Federal 
nexus  on  private  lar  ds  within 
whipsnake  populatians,  including 
activities  associated  with  the  issuance  of 
Clean  Water  Act  sec  tion  404  permits 
and  Federal  Emerge  ncy  Management 
Agency  fire  protectiion  projects. 

We  now  believe  t  lat  private  lands 
play  a  more  import*  nt  role  in 
whipsnake  conservi  ition  than  was 
originally  believed.  An  increasing 
amount  of  private  li  nd  has  been  foimd 
to  be  occupied  by  tUe  Alameda 
whipsnake,  compriiing  more  than  20 
percent  of  land  witliin  the  five 
whipsnake  populat  ons.  Large  amounts 
of  occupied,  high-v  due  Alameda 
whipsnake  habitat  ( iccur  on  private 
lands  that  are  evenl^  distributed 
throughout  all  five  vhipsnake 
population  areas.  V  e  now  believe  that 
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features  that  are  essential  to 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  Such 
requirements  include,  but  eire  not 
limited  to — space  for  individual  and 
population  growth,  emd  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

The  areas  we  are  proposing  to 
designate  as  critical  habitat  provide 
some  or  all  of  those  habitat  components 
essential  for  the  primary  biological 
needs  of  the  Alameda  whipsnake.  also 
called  primary  constituent  elements. 

The  primary  constituent  elements  for 
the  Alameda  whipsnake  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of  foraging, 
sheltering,  breeding,  maturation,  and 
dispersal.  The  primary  constituent 
elements  are  found,  or  could  develop,  in 
areas  that  support  or  have  the  potential 
to  support  scrub  communities, 
including  mixed  chaparral,  chamise- 
redshank  chaparral,  coastal  scrub,  and 
annual  grassland  and  oak  woodlands 
that  lie  adjacent  to  scrub  habitats.  In 
addition,  the  primary  constituent 
elements  for  the  Alameda  whipsnake 
may  be  found  in  grasslands  and  various 
oak  woodlands  that  are  linked  to  scrub 
habitats  by  substantial  rock  outcrops  or 
riparian  corridors.  Other  habitat  features 
that  provide  a  source  of  cover  for  the 
whipsnake  during  dispersal  or  are  near 
scrub  habitats  and  contain  habitat 
features  (e.g.,  rock  outcrops)  that 
support  adequate  prey  populations  may 
also  contain  primary  constituent 
elements  for  the  Alameda  whipsnake. 
Within  these  conmiunities.  Alameda 
whipsnakes  require  plant  canopy  covers 
that  supply  a  suitable  range  of 
temperatures  for  the  species'  normal 
behavioral  and  physiological 
requirements  (including  but  not  limited 
to  foraging,  breeding,  and  maturation). 
Openings  in  the  plant  canopy  or  scrub/ 
grassland  edge  provide  suiming  and 
foraging  areas.  Corridors  of  plant  cover 
and  retreats  (including  rock  outcrops) 
sufficient  to  provide  for  dispersal 
between  areas  of  habitat,  and  plant 
community  patches  of  sufficient  size  to 
prevent  the  deleterious  effects  of 
isolation  (such  as  inbreeding  or  the  loss 
of  a  subpopulation  due  to  a  catastrophic 
event)  are  also  essential.  Within  these 
plant  commimities.  specific  habitat 
features  needed  by  whipsnakes  include. 


but  are  not  limited  to,  small  mammal 
burrows,  rock  outcrops,  talus,  and  other 
forms  of  cover  to  provide  temperature 
regulation,  shelter  from  predators,  egg 
laying  sites,  and  winter  hibemaculum. 
Many  of  these  same  elements  are 
important  in  maintaining  prey  species. 
Adequate  insect  populations  are 
necessary  to  sustain  prey  populations. 

Criteria  Used  To  Identify  Critical 
Habitat 

We  considered  several  qualitative 
criteria  in  the  selection  and  proposal  of 
specific  areas  or  units  for  Alameda 
whipsnake  critical  habitat.  Such  criteria 
focused  on  designating  units  (1) 
throughout  the  geographic  and  elevation 
range  of  the  species;  (2)  within  various 
occupied  plant  commimities,  such  as 
diablan  sage  scrub,  coyote  bush  scrub, 
and  chamise  chaparral;  (3)  in  areas  of 
large,  contiguous  blocks  of  occupied 
habitat;  and  (4)  in  areas  that  Unk 
contiguous  blocks  of  occupied  habitat 
(i.e.,  linkage  areas). 

Methods 

In  developing  critical  habitat  for  the 
Alameda  whipsnake,  we  used  data  on 
known  Alameda  whipsnake  locations  to 
initially  identify  important  areas. 
Through  the  use  of  1998  and  1999 
1:12,000  aerial  photos  and  1994  digital 
orthophotos,  we  examined  the  extent  of 
suitable  habitat  that  was  in  the  vicinity 
of  known  whipsnake  locations.  Critical 
habitat  includes  both  suitable  habitat 
and  areas  that  link  suitable  habitat,  as 
these  links  facilitate  movement  of 
individuals  between  habitat  areas  and 
are  important  for  dispersal  and  gene 
How  (Beier  and  Noss  1998).  We  have 
determined  seven  separate  units  of 
critical  habitat,  five  of  which  represent 
primary  breeding,  feeding,  and 
sheltering  areas,  while  the  other  two 
represent  corridors  (See  attached 
figures).  The  range  of  these  critical 
habitat  units  extends  in  the  south  from 
Wauhab  Ridge,  Del  Valle  area  to  Cedar 
Mountain  Ridge,  in  Santa  Clara  County; 
north  to  the  northernmost  extent  of 
suitable  habitat  in  Contra  Costa  Coimty; 
west  to  the  westernmost  extent  of  the 
iimer  Coastal  Range;  and  in  the  east,  to 
the  easternmost  extent  of  suitable 
habitat.  We  could  not  depend  solely  on 
federally  owned  lands  for  critical 
habitat  designation  as  they  are  limited 
in  geographic  location,  size,  and  habitat 
quality.  In  addition  to  federally  owned 
lands,  we  propose  to  designate  critical 
habitat  on  non-Federal  public  lands  and 
privately  owned  lands,  including 
California  Department  of  Parks  and 
Recreation  lands,  regional  and  local 
park  lands,  and  water  district  lands. 
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Areas  proposed  for  designation  as 
critical  habitat  meet  the  definition  of 
critical  habitat  under  section  3  of  the 
Act  in  that  they  are  within  the 
geographical  areas  occupied  by  the 
species,  are  essential  to  conservation  of 
the  species,  and  are  in  need  of  special 
management  considerations  or 
protection. 

In  selecting  areas  of  proposed  critical 
habitat,  we  attempted  to  avoid 
developed  areas  such  as  towns, 
intensive  agricultural  areas  such  as 
vineyards,  and  other  lands  unlikely  to 
contribute  to  Alameda  whipsnake 
conservation.  Given  the  short  period  of 
time  in  which  we  were  required  to 
complete  this  proposed  rule,  we  were 
unable  to  map  critical  habitat  in 
sufficient  detail  to  exclude  all  such 
areas.  However,  within  the  delineated 
proposed  critical  habitat  boundaries, 
only  lands  containing  or  lands  likely  to 
develop  those  habitat  components 
essential  for  the  primary  biological 
needs  of  the  Alameda  whipsnake  are 
considered  critical  habitat.  Existing 
features  and  structures  within  the 
critical  habitat  boundary,  such  as 
buildings,  roads,  canals,  railroads,  large 
water  bodies,  and  other  features  not 
currently  containing  or  likely  to  develop 
these  habitat  components,  are  not 
considered  critical  habitat.  Two  areas, 
the  north  and  south  corridor  (unit  6 
connecting  units  1  and  2;  and  imit  7 
connecting  units  3  and  5),  contain  some 
urban  development.  These  two  corridors 
are  extremely  narrow,  and,  therefore, 
maintaining  as  much  area  within  these 
corridors  as  possible  to  ensm-e  the  long- 
term  connectivity  between  whipsnake 
populations  is  important.  As  stated 
above,  urban  structures  that  occur 
within  these  two  units  are  not 
considered  critical  habitat  for  the 
Alameda  whipsnake.  These  two  units 
may  not  provide  sufficient  habitat 
necessary  to  allow  for  breeding,  and 
offer  limited  opportunities  of  foraging 
and  sheltering.  However,  these  areas 
should  be  considered  critical  habitat  as 
they  provide  for  the  vital  function  of 
dispersal. 


We  considered  the  existing  status  of 
lands  in  designating  areas  as  critical 
habitat.  Section  10(a)  of  the  Act 
authorizes  us  to  issue  permits  for  the 
taking  of  listed  species  incidental  to 
otherwise  lawful  activities.  Incidental 
take  permit  applications  must  be 
supported  by  a  habitat  conservation 
plan  (HCP)  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
requested  incidental  take.  Currently,  no 
approved  HCPs  cover  the  Alameda 
whipsnake  or  its  habitat.  However,  we 
expect  critical  habitat  may  be  used  as  a 
tool  to  help  identify  areas  within  the 
range  of  the  Alameda  whipsnake  that 
are  most  critical  for  the  conservation  of 
the  species.  We  will  encourage 
development  of  HCPs  for  such  areas  on 
non-Federal  lands  because  we  consider 
HCPs  to  be  one  of  the  most  important 
methods  through  which  non-Federal 
landowners  can  resolve  endangered 
species  conflicts.  We  provide  technical 
assistance  and  work  closely  with 
applicants  throughout,  development  of 
HCPs  to  help  identify  special 
management  considerations  for  the 
Alameda  whipsnake.  We  intend  for 
HCPs  to  provide  a  package  of  protection 
and  management  measures  sufficient  to 
address  the  conservation  needs  of  the 
species. 

We  are  currently  drafting  a  recovery 
plan  for  the  Alameda  whipsnake. 
Recovery  actions  proposed  within  this 
draft  recovery  plan  will  include  a  more 
thorough  analysis  of  recovery  needs  of 
the  Alameda  whipsnake.  Therefore,  we 
may  amend  critical  habitat  at  a  later 
date  based  on  information  gained 
through  the  recovery  plaiming  process. 

In  summary,  the  proposed  critical 
habitat  areas  described  below  constitute 
our  best  assessment  of  areas  needed  for 
the  species'  conservation. 

Proposed  Critical  Habitat  Designation 

The  approximate  area  of  proposed 
critical  habitat  by  county  and  land 
ownership  is  shown  in  Table  1 . 
Proposed  critical  habitat  includes 
Alameda  whipsnake  habitat  throughout 

Table  1 


the  species'  range  in  the  United  States 
(i.e..  Contra  Costa,  Alameda,  San 
Joaquin,  and  Santa  Clara  Counties, 
California).  Lands  proposed  are  under 
private.  State,  and  Federal  ownership, 
with  Federal  lands  including  lands 
managed  by  the  Bureau  of  Land 
Management  and  the  U.S. Department  of 
Energy.  Lands  proposed  as  critical 
habitat  have  been  divided  into  seven 
Critical  Habitat  Units.  In  determining 
areas  that  are  essential  for  the  survival 
and  recovery  of  the  species,  we  used  the 
best  scientific  information  available. 
This  information  included  habitat 
suitability  and  site-specific  species 
information.  To  date,  only  initial 
research  has  been  done  to  identify  and 
define  specific  habitat  needs  of  Alameda 
whipsnakes,  and  no  comprehensive 
surveys  have  been  conducted  to 
quantify  their  distribution  or 
abundance.  Only  limited  and 
preliminary  habitat  assessment  and 
whipsnake  presence  work  has  begun  on 
the  Department  of  Energy's  Lawrence 
Livermore  National  Laboratory  Site  300. 
East  Bay  Regional  Park  District's  Tilden 
Park,  San  Francisco  Water  District's  San 
Antonio  Reservoir,  Contra  Costa  Water 
District's  Los  Vaqueros  Reservoir,  East 
Bay  Municipal  Utility  District's  San 
Leandro  Watershed  and  Siesta  Valley, 
Pleasanton  Ridge  Conservation  Bank, 
and  Signature  Properties'  Bailey  Ranch. 
Some  small  parcels  have  also  been 
surveyed;  however,  these  surveys  were 
in  conjunction  with  development  and, 
in  most  cases,  that  habitat  has  been 
destroyed. 

We  emphasized  areas  containing  most 
of  the  verified  Alameda  whipsnake 
occurrences,  especially  recently 
identified  locations.  To  maintain  genetic 
and  demographic  interchange  that  will 
help  maintain  the  viability  of  a  regional 
metapopulation,  we  included  corridor 
areas  that  allow  movement  between 
areas  supporting  Alameda  whipsnakes. 
These  corridors  or  connecting  areas, 
while  supporting  some  habitat  suitable 
for  foraging,  shelter,  breeding,  and 
maturation,  were  primarily  included  to 
facilitate  dispersal. 


[Approximate  area  encompassing  proposed  critical  habitat  in  hectares  (ha)  (acres  (ac))  by  county  and  land  ownership  Area  estimates  reflect 

critical  habitat  unit  boundaries,  not  the  primary  constituent  elements  within] 


County 


Alameda 

Contra  Costa 
San  Joaquin  . 


Federal  land* 


202  ha 

(500  ac) 

32  ha 

(80  ac) 

495  ha 

(1,225  ac) 


Local/State  land        Private  land 


26,440  ha 
(65,492  ac) 
31 ,970  ha 
(79,189  ac) 
525  ha 
(1,300  ac) 


56.166  ha 

(139,124  ac) 

35,276  ha 

(87,378  ac) 

4,945  ha 

(12,250  ac) 


Total 


82,808  ha 

(205,1 16  ac) 

67,278  ha 

(166,647  ac) 

5,965  ha 

(14.775  ac) 
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[Approximate  area 


Table  1 — Continued 

eJcompassing  proposed  critical  habitat  In  hectares  (ha)  (acres  (ac))  by  county  and  land  ownership.  Area  estimates  reflect 
'  critical  habitat  unit  boundaries,  not  the  primary  constituent  elements  within.] 


Santa  Clara 


Total 


'  Includes  the  Bureai 


1011 


A  brief  descripti 
habitat  unit  and  ourtreasons 
proposing  those  are^s 
for  the  Alameda  wh 
below: 


Unit  1:  Tilden-Brioies  Unit 


a::) 


Tiis 


Unit  1  encompasses 
16,113  ha  (39.  815 
Tilden-Briones  unit 
northwestern  imit 
whipsnake  meta 
represents  primary 
and  sheltering " 
whipsnake.  Most 
Contra  Costa  Count  r 
southwestern  tip 
Alameda  County, 
to  the  north  by  Stati  > 
cities  of  Pinole 
to  the  south  by  Stati  s 
the  City  of  Orinda  \ 
by  Interstate  80  and 
Berkeley,  El  Cerrito 
to  the  east  by 
of  Pleasant  Hill.  A 
public  land  exists 
including  East  Bay 
District's  Tilden. " 
Regional  Parks  and 
Utilities  District 


unit  and  represents 


County 


Federal  land* 


NA 


729  ha 
(1 ,805  ac) 


Local/State  land 


4,037  ha 
(10,000  ac) 


62,972  ha 
(155,981  ac) 


Private  land 


4,106  ha 
(10,170  ac) 


100,493  ha 
(248,922  ac) 


Total 


8,143  ha 
(20,170  ac) 


164,194  ha 
(406,708  ac) 


of  Land  Management  and  Department  of  Energy  land. 


of  each  critical 

for 
as  critical  habitat 
psnake  are  given 


approximately 
)  within  the 
and  is  the  most 
■  the  five  Alameda 
pop  ulations  and 
)reeding,  feeding, 
habit  at  for  the 

ofithis  unit  occurs  in 

except  for  the 
wjiich  occurs  in 

imit  is  bordered 
Highway  4  and  the 
Heitules,  and  Martinez; 
Highway  24  and 
illage;  to  the  west 
the  cities  of 
and  Richmond;  and 
Interstate  680  and  the  City 
s  ubstantial  amoimt  of 
V  ithin  this  unit, 

Regional  Park 
Wildcat,  and  Briones 
East  Bay  Municipal 
wa  tershed  lands. 


Unit  2:  Oakland-U  s  Trampas  Unit 

Unit  2  encompas  ses  approximately 
21,922  ha  {54,170  ac)  within  the 
Oakland- Las  Tramj  las  unit  and  occurs 
south  of  the  Tilden-Briones  unit  and 
north  of  the  Haywa  rd-Pleasanton  Ridge 


primary  breeding. 


feeding,  and  sheltering  habitat  for  the 
Alameda  whipsnai  e.  This  unit  is  split 
evenly  between  Ali  imeda  and  Contra 
Costa  Counties.  Th  is  unit  is  surrounded 
to  the  north  by  Stal  e  Highway  24  and 
the  cities  of  Orindj ,  Moraga,  and 
Lafayette;  to  the  so  ith  by  Interstate 
Highway  580  and  t  le  City  of  Castro 
Valley;  to  the  West  by  State  Highway  13 
and  Interstate  Higl  way  580  and  the 
cities  of  Oakland  a  id  San  Leandro;  and 
to  the  east  by  Inter  state  Highway  680 
and  the  cities  of  Di  inville,  San  Ramon, 
and  Dublin.  The  0  ikland-Las  Trampas 
imit  also  contains  mbstantial  amounts 
of  public  land  incl  uding  East  Bay 


Regional  Park  District's  Redwood  and 
Anthony  Chabot  Regional  Parks,  Las 
Trampas  Regional  Wilderness,  and 
additional  East  Bay  Municipal  Utilities 
District  watershed  lands. 

Unit  3:  Hayward-Pleasanton  Ridge  Unit 

Unit  3  encompasses  approximately 
12,955  ha  (32,011  ac)  within  the 
Hayward-Pleasanton  Ridge  imit  and 
occurs  south  of  the  Oakland-Las 
Trampas  unit  and  northwest  of  the 
Sunol-Cedar  Mountain  unit  and 
represents  primary  breeding,  feeding, 
and  sheltering  habitat  for  the  Alameda 
whipsnake.  This  unit  occurs  solely  in 
Alameda  County.  This  unit  is 
surrounded  by  Interstate  Highway  580 
to  the  north;  Niles  Canyon  Road  (State 
Highway  84)  to  the  south;  the  cities  of 
Hayward  and  Union  City  to  the  west 
and  Interstate  Highway  680  and  the  City 
of  Pleasanton  to  the  east.  This  unit  is 
bisected  by  Palomares  Canyon  Road, 
which  runs  from  Interstate  Highway  580 
to  Niles  Canyon  Road.  Greater  than  30 
percent  of  this  unit  occurs  within  public 
ownership  including  Garin.  Dry  Creek, 
and  Pleasanton  Ridge  Regional  Parks 
and  other  East  Bay  Regional  Park 
District  holdings.  The  privately  owned 
Pleasanton  Ridge  Conservation  Bank 
also  occurs  in  the  northeastern  section 
of  this  unit. 

Unit  4:  Mount  Diablo-Black  Hills  Unit 

Unit  4  encompasses  approximately 
40,386  ha  (99,794  ac)  within  the  Mount 
Diablo-Black  Hills  unit  and  completely 
encompasses  Mount  Diablo  State  Park 
and  surrounding  lands  and  represents 
primary  Alameda  whipsnake  breeding, 
feeding,  and  shelteringTiabitat.  A 
majority  of  this  unit  occurs  in  Contra 
Costa  County,  however  the  southern  tip 
of  this  unit  dips  into  Alameda  County. 
This  unit  is  surrounded  by  State 
Highway  4  and  the  cities  of  Clayton, 
Pittsburg  and  Antioch  to  the  north;  open 
grassland  within  Tassajara  Valley  just 
below  the  Alameda/Contra  Costa 
County  line  to  the  south;  the  cities  of 
Concord,  Walnut  Creek,  and  Danville  to 
the  west;  and,  to  the  east,  by  large 
expanses  of  grassland  occurring  west  of 


State  Highway  4,  near  the  cities  of 
Oakley  and  Brentwood.  This  unit 
contains  large  expanses  of  public  lands 
including  two  small  Bureau  of  Land 
Management  parcels;  Mount  Diablo 
State  Park;  Contra  Costa  Water  District's 
Los  Vaqueros  Reservoir  watershed;  and 
Contra  Loma.  Black  Diamond  Mines, 
Morgan  Territory,  and  Round  Valley 
Regional  Parks,  and  other  East  Bay 
Regional  Park  District  holdings.  Other 
public  lands  include  lands  owned  by 
the  Save  Mount  Diablo  Foundation  emd 
the  City  of  Walnut  Creek.  Two  large, 
privately  owned  gravel  quarries  occur 
within  this  unit. 

Unit  5:  Sunol-Cedar  Mountain  Unit 

Unit  5  encompasses  approximately 
69,335  ha  (171,328  ac)  within  the  Sunol- 
Cedar  Mountain  unit  and  is  the  largest 
and  the  southernmost  of  the  seven 
critical  habitat  units  and  represents 
primary  breeding,  feeding,  and 
sheltering  habitat  for  the  Alameda 
whipsnake.  A  majority  of  this  unit 
occurs  in  Alameda  County,  however  it 
does  overlap  with  western  San  Joaquin 
and  northern  Santa  Clara  Counties.  The 
northern  boundary  of  this  unit  runs 
parallel  to  State  Highway  84  and  Corral 
Hollow  Road,  south  of  the  cities  of 
Pleasanton  and  Livermore  and  Tesla 
Road.  The  southern  boundary  lies  below 
Calaveras  Reservoir  and  captures  all  of 
Wauhab  and  Cedar  Ridges  in  Santa 
Clara  County  and  stretches  to  the  east, 
north  of  the  Alameda-San  Joaquin-Santa 
Clara-Stanislaus  County  intersection. 
The  western  boundary  lies  east  of 
Interstate  Highway  680  and  the  greater 
San  Jose  urban  areas.  The  eastern 
boundary  lies  within  San  Joaquin 
County  a  few  miles  east  of  the  Alameda 
County  line.  This  unit  includes  East  Bay 
Regional  Park  District's  Sunol,  Mission 
Peak.  Ohlone,  Camp  Ohlone,  and  Del 
Valle  complex,  and  San  Francisco  Water 
District's  Del  Valle  (San  Antonio 
Reservoir)  watershed.  In  addition,  the 
Department  of  Energy's  Site  300  and 
California  Department  of  Parks  and 
Recreation's  Carnegie  Recreation  Area 
occur  within  the  unit. 
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Unit  6:  Caldecott  Tunnel  Unit 

Unit  6  encompasses  approximately 
2,203  ha  (5,445  ac)  within  the  Caldecott 
Tunnel  unit  and  occurs  between  units  1 
and  2  where  State  Highway  24  tunnels 
imder  the  Berkeley  Hills  for 
approximately  1.2  kilometers  (4,000 
feet)  and  represents  a  connector 
between  units  1  and  2.  This  unit  occiu-s 
solely  in  Contra  Costa  County.  All 
suitable  Alameda  whipsnake  habitat 
that  occurs  in  this  unit  is  privately 
owned. 

Unit  7:  Niles  Canyon/Simol  Unit 

Unit  7  encompasses  approximately 
1,677  ha  (4,145  ac)  within  the  Niles 
Canyon/Sunol  unit  and  occurs  between 
imits  3  and  5  and  lies  south  of  State 
Highway  84  (Niles  Canyon  Road);  north 
and  west  of  Interstate  680;  and  east  of 
the  City  of  Fremont  and  represents  a 
connector  between  units  3  and  5.  This 
imit  occiu-s  solely  in  Alameda  Coimty. 
This  imit  includes  East  Bay  Regional 
Park  District's  Vargus  Plateau  and  San 
Francisco  Water  District  watershed 
lands.  Impediments  to  whipsnake 
movement  between  units  3  and  7 
include  Alameda  Creek,  a  0.3-0.6-meter 
(12-24-inch)  high  concrete  barrier  that 
lies  south  of  Niles  Canyon  Road  and 
north  of  Alameda  Creek,  railroad  tracks 
that  run  along  both  sides  of  Alameda 
Creek,  and  heavy  vehicular  traffic  along 
Niles  Canyon  Road. 

Efifects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  siuvival  and  recovery  of 
the  species.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requii;ps  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 


existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biologicjd  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  piupose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat. 

Reasonable  and  prudent  alternatives 
can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 


Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
aher  the  content  of  tiie  opinion  (see  50 
CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  Alameda  whipsnake  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  firom 
the  U.S.  Army  Corps  of  Engineers  (Army 
Corps)  under  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (e.g.,  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency)  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  destroy  or 
adversely  modify  such  habitat  or  that 
may  be  affected  by  such  designation. 
Activities  that  may  destroy  or  adversely 
modify  critical  habitat  include  those 
that  alter  the  primary  constituent 
elements  to  the  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  Alameda  whipsnake  is 
appreciably  diminished.  We  note  that 
such  activities  may  also  jeopardize  the 
continued  existence  of  the  species.  Such 
activities  may  include,  but  are  not 
limited  to: 

(1)  Removing,  thinning,  or  destroying 
vegetation,  whether  by  burning  or 
mechanical,  chemical,  or  other  means 
(e.g.,  fuels  management,  bulldozing, 
herbicide  application,  grazing,  etc.)  that 
have  not  been  approved  by  the  Service, 
exclusive  of  routine  clearing  of  fuel 
breaks  around  urban  boundaries  that 
were  constructed  before  the  listing  of 
the  whipsnake  on  December  5,  1997; 

(2)  Water  transfers,  diversion,  or 
impoundment,  groundwater  pumping, 
irrigation,  or  other  activity  that  causes 
barriers  or  deterrents  to  dispersal, 
inundates  habitat,  or  significantly 
converts  habitat  (e.g.,  conversion  to 
urban  development,  vineyards, 
landscaping); 

(3)  Recreational  activities  that 
significantly  deter  the  use  of  suitable 
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habitat  areas  by  Alam  eda  whipsnakes  or 
alter  habitat  through  issociated 
maintenance  activities  (e.g.,  off-road 
vehicle  parks,  golf  co  jrses,  and  hiking, 
mountain  biking,  and  horseback  riding 

(4)  Sale,  exchange,  or  lease  of  Federal 
land  containing  suitable  habitat  that  is 
likely  to  result  in  the  habitat  being 
destroyed  or  appreciably  degraded;  and 

(5)  Construction  ac  tivities  that  destroy 
or  appreciably  degra(  ie  suitable  habitat 
(e.g..  urban  development,  building  of 
recreational  facilities  such  as  off-road 
vehicle  parks  and  go!  f  courses,  road 
building,  drilling,  mining,  quarrying, 
and  associated  reclamation  activities). 

To  properly  portra  r  the  effects  of 
critical  habitat  desigi  lation,  we  must 
first  compare  the  sec  ion  7  requirements 
for  actions  that  may  (iffect  critical 
habitat  with  the  requ  irements  for 
actions  that  may  affeirt  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopar  lizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  specips  are  those  that 
woidd  appreciably  reduce  the 
likelihood  of  the  spdcies'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  apireciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrime  ital  effect  on  both 
survival  and  recoveiy  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  des  xoy  or  adversely 
modify  critical  habitat  would  almost 
always  residt  in  jeopardy  to  the  species 
concerned,  particuli  irly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned,  n  those  cases, 
critical  habitat  prov  des  little  additional 
protection  to  a  spec  es,  and  the 
ramifications  of  its  i  lesignation  are  few 
or  none.  However,  if  occupied  habitat 
becomes  unoccupied  in  the  futiire,  there 
is  a  potential  benefi  t  to  critical  habitat 
in  such  areas. 

If  you  have  quest  ons  regarding 
whether  specific  ac  ivities  will 
constitute  destructi  jn  or  adverse 
modification  of  crit  ical  habitat,  contact 
the  Field  Supervisor,  Sacramento  Fish 
and  Wildlife  Office  (see  ADDRESSES 

section). 

Designation  of  cr  tical  habitat  could 
affect  Federal  agem  ry  activities 
including,  but  not  1  imited  to: 

(1)  Sale,  exchang  s,  or  lease  of  lands 
owned  by  the  Bure  lu  of  Land 


Management  or  the 
Energy; 


Department  of 


(2)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(3)  Regulation  of  water  flows,  water 
delivery,  damming,  diversion,  and 
chaimelization  by  the  Bureau  of 
Reclamation  and  the  Army  Corps  of 
Engineers; 

(4)  Regulation  of  grazing,  recreation, 
or  mining  by  the  Bureau  of  Land 
Management; 

(5)  Funding  and  implementation  of 
disaster  relief  projects  by  the  Federal 
Emergency  Management  Agency, 
including  vegetation  clearing  to  reduce 
the  risk  of  a  catastrophic  wildfire  event; 

(6)  Funding  and  regulation  of  new 
road  construction  by  the  Federal 
Highways  Administration; 

(7)  Funding  of  low-interest  loans  to 
facilitate  the  construction  of  low  income 
housing  by  the  Department  of  Housing 
and  Urban  Development; 

(8)  Clearing  of  vegetation  by  the 
Department  of  Energy; 

(9)  Promulgation  of  air  and  water 
quality  standards  under  the  Clean  Air 
Act  and  the  Clean  Water  Act  and  the 
cleanup  of  toxic  waste  and  superfund 
sites  imder  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  by  the  U.S. 
Environmental  Protection  Agency;  and 

(10)  Issuance  of  Endangered  Species 
Act  section  10(a)(1)(B)  permits  by  the 
Fish  and  Wildlife  Service  for  Habitat 
Conservation  Plans. 

Relationship  to  Incidental  Take  Permits 
Issued  Under  Section  10 

As  stated  earlier,  there  are  no 
approved  HCPs  within  the  proposed 
critical  habitat  designation.  However, 
future  HCPs  are  probable. 

In  the  event  that  future  HCPs  covering 
the  Alameda  whipsnake  are  developed 
within  the  proposed  critical  habitat,  we 
will  work  with  applicants  to  ensure  the 
HCPs  provide  for  protection  and 
management  of  habitat  areas  essential 
for  the  conservation  of  the  Alameda 
whipsnake,  while  directing 
development  and  habitat  modification 
to  nonessential  areas  of  lower  habitat 
value.  The  HCP  development  process 
provides  an  opportunity  for  more 
intensive  data  collection  and  analysis 
regarding  the  use  of  particular  habitat 
areas  by  the  Alameda  whipsnake.  The 
process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  blocks.  We 
fully  expect  that  HCPs  undertaken  by 


local  jurisdictions  (e.g.,  coimties,  cities) 
and  other  parties  will  identify,  protect, 
and  provide  appropriate  management 
for  those  specific  lands  within  the 
boundaries  of  the  plans  that  are 
essential  for  the  long-term  conservation 
of  the  species.  We  believe  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  permits  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  HCPs  to 
identify  appropriate  conservation 
management  and  lands  essential  for  the 
long-term  conservation  of  the  Alameda 
whipsnake.  Preliminary  HCPs  exist  for 
listed  and  non-listed  species  within  the 
range  of  the  Alameda  whipsnake  in 
areas  proposed  herein  as  critical  habitat. 
By  definition,  these  HCPs,  coupled  with 
appropriate  adaptive  management, 
should  provide  for  the  conservation  of 
the  species.  We  are  soliciting  comments 
on  whether  future  approval  of  HCPs, 
and  issuance  of  section  10(a)(1)(B) 
permits  for  the  Alameda  whipsnake, 
should  trigger  revision  of  designated 
critical  habitat  to  exclude  lands  within 
the  HCP  area  and,  if  so,  by  what 
mechanism  (see  Public  Comments 
Solicited  section). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species.  Although  we 
could  not  identify  any  incremental 
effects  of  this  proposed  critical  habitat 
designation  above  those  impacts  of 
listing,  we  will  conduct  an  economic 
analysis  to  further  evaluate  this  finding. 
We  will  conduct  the  economic  analysis 
for  this  proposal  prior  to  a  final 
determination.  When  the  draft  economic 
analysis  is  completed,  we  will  announce 
its  availability  with  a  notice  in  the 
Federal  Register,  and  we  will  reopen 
the  comment  period  for  30  days  at  that 
time  to  accept  comments  oii  the 
economic  analysis  or  further  comment 
on  the  proposed  rule. 
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Public  Comments  Solicited 

We  intend  for  any  final  action 
resulting  from  this  proposal  to  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  for  the  Alameda 
whipsnake  as  provided  by  section  4  of 
the  Act,  including  whether  the  benefits 
of  designation  will  outweigh  any  threats 
to  the  species  due  to  designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Alameda 
whipsnakes  and  their  habitat,  and  what 
habitat  is  essential  to  the  conservation 
of  the  species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Alameda  whipsnake  such 
as  those  derived  from  non-consumptive 
uses  e.g.,  hiking,  camping,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs). 

Additionally,  we  are  seeking 
comments  on  critical  habitat 
designation  relative  to  futiu-e  HCPs, 
similar  to  our  request  in  the  coastal 
California  gnatcatcher  proposed  rule  (65 
FR  5945).  Future  conservation  planning 
efforts  are  possible  within  the  range  of 
the  Alameda  whipsnake  in  areas  we  are 
proposing  as  critical  habitat.  In  these 
areas,  we  propose  to  designate  critical 
habitat  for  areas  that  we  believe  are 
essential  to  the  conservation  of  the 
species  and  need  special  management  or 
protection.  We  invite  comments  on  the 
appropriateness  of  this  approach  and 
other  approaches  for  critical  habitat 
within  the  boundaries  of  future 
approved  HCPs  upon  issuance  of 
section  10(a)(1)(B)  permits  for  the 
Alameda  whipsnake: 

(1)  Retain  critical  habitat  designation 
within  the  HCP  boundaries  and  use  the 
section  7  consultation  process  on  the 
issuance  of  the  incidental  take  permit  to 
ensure  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat; 


(2)  Revise  the  critical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 
permit  to  retain  only  preserve  areas,  on 
the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  future.  Assuming  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the 
Aleuneda  whipsnake,  we  would  revise 
the  critical  habitat  designation  to 
exclude  areas  outside  the  reserves, 
preserves,  or  other  conservation  lands 
established  under  the  plan.  Consistent 
with  oiu-  listing  program  priorities,  we 
would  pubhsh  a  proposed  rule  in  the 
Federal  Register  to  revise  the  critical 
habitat  boundaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  within  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  area  and  require  special 
management  and  protection  in  the 
future.  However,  under  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 
process  for  HCP  approval  and 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species  and  no  further  special 
management  or  protection  is  required. 
Consistent  with  our  listing  program 
priorities,  we  would  publish  a  proposed 
rule  in  the  Federal  Register  to  revise  the 
critical  habitat  boundaries;  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
HCPs  when  the  plans  are  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species  and  no  additional  special 
management  or  protection  is  required. 
This  exclusion  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportimity  to  comment  on  the 
revision  of  designated  critical  habitat 
during  the  public  notification  process 
for  HCP  approval  and  permitting. 


Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
All  comments,  including  written  and  e- 
mail,  must  be  received  in  our 
Sacramento  Fish  and  Wildlife  Office  by 
May  8,  2000. 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270).  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  vdll 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
diu-ing  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Should  a  public  hearing  be 
requested,  then  we  will  announce  the 
date,  time,  and  place  for  the  hearing  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  prior  to  the 
hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  notice 
clearlv  stated?  (2)  Does  the  notice 
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language  or  jargon  that 
:1a  rity?  (3)  Does  the 
(j  rouping  and  order 


or  reduce  its 
ption  of  the 


contain  technical 

interferes  with  the  c 

format  of  the  notice 

of  sections,  use  of  headings, 

paragraphing,  etc.) 

clarity?  (4)  Is  the  d 

notice  in  the  "Supple  nentary 

Information"  section 

helpful  in  understanc  ing 

What  else  could  we 

notice  easier  to 

Send  a  copy  of  any 
concern  how  we  coulp 
easier  to  understand 
Regulatory  Affairs, 
Interior.  Room  7229, 
Washington,  DC  2024(0 
your  comments  to 
Execsec@ios.doi.gov 

Required  Determinations 

Regulatory  Planning 

In  accordance  with 
12866,  this  documen 
rule  and  has  been  re\j  iewed 
Office  of  Management 
(0MB),  under  Executive 

(a)  This  rule  will 
economic  effect  of 
or  adversely  affect 
productivity,  jobs, 
other  units  of  govern  nent 
whipsnake  was  liste( 
species  in  1997.  No 
consultations  with 
agencies  have  been 


)f  the  preamble 
_  the  notice? 
d  3  to  make  the 

under  stand? 

conunents  that 

make  this  notice 
lo:  Office  of 
D(  (partment  of  the 
L849  C  Street,  NW, 
I.  You  may  e-mail 
I  thib  address: 


md  Review 

Executive  Order 
is  a  significant 

"  by  the 
and  Budget 

Order  12866. 
have  an  aimual 
million  or  more 


njt 


■$100 


■.an 


economic  sector, 
environment,  or 

The  Alameda 
as  an  endangered 
ft)rmal  section  7 

Federal 
c  Dnducted.  In 


ths 


Categories  of 
activities 


Federal  Activities 
Potentially  Af- 
fected 3. 


addition,  no  HCPs  for  areas  in  which  the 
Alameda  whipsnake  occxirs  have  been 
done. 

The  areas  proposed  for  critical  habitat 
are  currently  occupied  by  the  Alameda 
whipsnake.  Under  the  Endangered 
Species  Act,  critical  habitat  may  not  be 
destroyed  or  adversely  modified  by  a 
Federal  agency  action;  the  Act  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2  below).  Section  7 
requires  Federal  agencies  to  ensure  that 
they  do  not  jeopardize  the  continued 
existence  of  the  species.  Based  upon  our 
experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  (however,  they  continue 


to  be  boimd  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species). 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Alameda 
whipsnake  since  the  listing  in  1997.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  not  expected  to 
impose  any  additional  restrictions  to 
those  that  currently  exist  because  all 
proposed  critical  habitat  is  occupied. 
Because  of  the  potential  for  impacts  on 
other  Federal  agencies  activities,  we 
will  continue  to  review  this  proposed 
action  for  any  inconsistencies  with 
other  Federal  agency  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  die  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (ft-om  critical  habitat 
designation)  will  have  any  incremental 
effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 


TABLE  2.— IMPACTS  OF  ALAMEDA  WHIPSNAKE  LISTING  AND  CRITICAL  HABITAT  DESIGNATION 


Activities  potentially  affected  by  species  listing  only^ 


iVctivities  such  as  removing,  thinning,  or  destroying  Alameda  whipsnake  habitat  (as  defined  in 
the  pnmary  constituent  elements  discussion),  whether  by  buming  or  mechanical,  chemical  or 
other  means  (e.g.,  fuels  management,  bulldozing,  herbicide  application,  grazing,  etc.);  water 
transfers  diversion,  or  impoundment,  groundwater  pumping,  imgation,  or  other  activity  that 
causes  barriers  or  deterrents  to  dispersal,  inundates  habitat,  or  significantly  converts  habita 
(eg  conversion  to  urban  development,  vineyards,  landscaping);  recreational  activities  tha 
significantly  deter  the  use  of  suitable  habitat  areas  by  Alameda  whipsnakes  or  alter  habitat 
through  associated  maintenance  activities  (e.g.,  off-road  vehicle  parks,  golf  courses  and  hik- 
ing mountain  biking,  and  horseback  riding  trails);  sale,  exchange,  or  lease  of  Federal  land 
that  contains  suitable  habitat  that  is  likely  to  result  in  the  habitat  being  destroyed  or  appre- 
ciably degraded:  and  construction  activities  that  destroy  or  appreciably  degrade  suitable  habi- 
tat (e  g  urban  development,  building  of  recreational  facilities  such  as  off-road  vehicle  parks 
and  golf  courses,  road  building,  drilling,  mining,  quarrying  and  associated  reclamation  activi- 
ties) that  the  Federal  Government  carries  out. 


Additional  activities  po- 
tentially affected  by 
critical  habitat  designa- 
tion 2 


None. 
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Table  2.— Impacts  of  Alameda  Whipsnake  Listing  and  Critical  Habitat  Designation— Continued 


Categories  of 
activities 


Additional  activities  po- 
tentially affected  by 
critical  hatMtat  designa- 
tkxiz 


Private  and  other 
non-Federal  Activi- 
ties Potentially  Af- 
fected *. 


Activities  such  as  removing,  thinning,  or  destroying  Alameda  whipsnake  habitat  (as  defined  in 
the  primary  constituent  elements  discussion),  whether  by  buming  or  mechanical,  chemical,  or 
other  means  (e.g.,  fuels  management,  bulldozing,  herbicide  application,  grazing,  etc.);  water 
transfers,  diversion,  or  impoundment,  groundwater  pumping,  irrigation,  or  other  activity  that 
causes  barriers  or  deterrents  to  dispersal,  inundates  habitat,  or  significantly  converts  habitat 
(e.g.,  conversion  to  urban  development,  vineyards,  landscaping,  etc.);  recreational  activities 
that  significantly  deter  the  use  of  suitable  habitat  areas  by  Alameda  whipsnakes  or  alter  habi- 
tat through  associated  maintenance  activities  {e.g.,  off-road  vehicle  parks,  golf  courses,  and 
hiking,  mountain  biking,  and  horseback  riding  trails);  and  constnjction  activities  that  destroy  or 
appreciably  degrade  suitable  habitat  (e.g.,  urban  development,  building  of  recreational  facili- 
ties such  as  off-road  vehicle  parks  and  golf  courses,  road  building,  drilling,  mining,  quarrying 
and  associated  reclamation  activities)  that  require  a  Federal  action  (permit,  authorization,  or 
funding).  ' 


None 


^This  column  represents  the  activities  potentially  affected  by  listing  the  Alameda  whipsnake  as  a  threatened  species  (December  5,  1997;  62 
FR  64306)  under  the  Endangered  Species  Act. 

2  This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by 
listing  the  species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis  (imder 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  significant  effect  on  a 
substantial  niunber  of  small  entities.  As 
discussed  under  Regulatory  Planning 
and  Review  above,  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence. 
As  indicated  on  Table  1  (see  Proposed 
Critical  Habitat  Designation  section),  we 
designated  property  owned  by  Federal, 
State,  and  local  governments,  and 
private  property. 

Within  these  areas,  the  types  of 
Federd  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Sale,  exchange,  or  lease  of  lands 
owned  by  the  Bureau  of  Land 
Management  or  the  Department  of 
Energy; 

(2)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(3)  Regulation  of  water  flows,  water 
delivery,  damming,  diversion,  and 
channelization  by  the  Bureau  of 
Reclamation  and  the  Army  Corps  of 
Engineers; 

(4)  Regulation  of  grazing,  recreation, 
or  mining  by  the  Bureau  of  Land 
Management; 

(5)  Fimding  and  implementation  of 
disaster  relief  projects  by  the  Federal 
Emergency  Management  Agency, 
including  vegetation  clearing  to  reduce 
the  risk  of  a  catastrophic  wildfire  event; 


(6)  Funding  and  regulation  of  new 
road  construction  by  the  Federal 
Highways  Administration; 

(7)  Funding  of  low- interest  loans  to 
facilitate  the  construction  of  low-income 
housing  by  the  Department  of  Housing 
and  Urban  Development; 

(8)  Clearing  of  vegetation  by  the 
Department  of  Energy; 

(9)  Promulgation  of  air  and  water 
quality  standards  under  the  Clean  Air 
Act  and  the  Clean  Water  Act  and  the 
cleanup  of  toxic  waste  and  superfund 
sites  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  by  the  U.S.  Environmental 
Protection  Agency;  and 

(10)  Issuance  of  Endangered  Species 
Act  section  10(a)(1)(B)  permits  by  the 
Fish  and  Wildlife  Service. 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  the  proposed 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
rule  will  have  no  additional  restrictions. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  As 
discussed  above,  we  anticipate  that  the 
designation  of  critical  habitat  will  not 
have  any  additional  effects  beyond 
those  resulting  ft-om  listing  the  species. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any  of 
their  actions  involving  Federal  funding 
or  authorization  must  not  destroy  or 
adversely  modify  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e..  it  is  not  a 
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governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act,  and  plan  public 
meetings  on  the  proposed  designation 
during  the  comment  period.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  Alameda 
whipsnake. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Envirormiental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  the 
Department  of  the  Interior's  requirement 
at  512  DM  2  we  understand  that 
recognized  Federal  Tribes  must  be 
related  to  on  a  Govemment-to- 
Govemment  basis.  The  1997  Secretarial 
Order  on  Native  Americans  and  the 
Endangered  Species  Act  clearly  states 


that  Tribal  lands  should  not  be 
designated  unless  absolutely  necessary 
for  the  conservation  of  the  species. 
According  to  the  Secretarial  Order, 
"Critical  habitat  shall  not  be  designated 
in  an  area  that  may  impact  Tribal  trust 
resources  unless  it  is  determined 
essential  to  conserve  a  listed  species.  In 
designating  critical  habitat,  the  Services 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 
The  proposed  designation  of  critical 
habitat  for  the  Alameda  whipsnake  does 
not  contain  any  Tribal  lands  or  lands 
that  we  have  identified  as  impacting 
Tribal  trust  resources. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Tremsportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  1 7  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
15.31-1544  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  17.11(h)  revise  the  entry  for 
"Whipsnake,  Alameda"  under 
"REPTILES"  to  read  as  follows: 


§17.11 
wildlife. 

*        * 

(h)* 


Endangered  and  threatened 


Sp<  cies 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  ttireatened 


Status      Wtien  listed 


Critical 
habitat 


Special 
rules 


Reptiles 

Whipsnake,  Alameda 
(=striped  racer). 


Masticophis  lateralis 
euryxanthus. 


U.S.A.  (CA) Entire  T 


628 


17.95(c) 


NA 


3.  Amend  17.95(c)  by  adding  critical 
habitat  for  the  Alameda  whipsnake 
[Masticophis  lateralis  euryxantbus)  in 
the  same  alphabetical  order  as  this 
species  occurs  in  17.11(h). 

§  1 7.95    Critical  habitat— fish  and  wildlife. 


(c)  Reptiles. 
*        *        *        *        * 

ALAMEDA  WHIPSNAKE  (Masticophis 
lateralis  euryxanthus) 

1.  Critical  habitat  imits  are  depicted 
for  Alameda,  Contra  Costa,  San  Joaquin 


and  Santa  Clara  Coimties,  California,  on 
the  maps  below. 

2.  Within  these  areas,  the  primary 
constituent  elements  cire  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
sheltering,  breeding,  maturation,  and 
dispersal.  The  primary  constituent 
elements  are  found,  or  could  develop,  in 
areas  that  support  or  have  the  potential 
to  support  scrub  communities  including 
mixed  chaparral,  chamise-redshank 
chaparral,  and  coastal  scrub;  and  annual 
grassland  and  various  oak  woodlands 
that  lie  adjacent  to  scrub  habitats.  In 


addition,  the  primary  constituent 
elements  for  the  Alameda  whipsnake 
may  be  foimd  in  grasslands  and  various 
oak  woodlands  that  are  linked  to  scrub 
habitats  by  substantial  rock  outcrops  or 
riparian  corridors.  Other  habitat  features 
that  provide  a  source  of  cover  for  the 
whipsnake  during  dispersal  or  lie  in 
reasonable  proximity  to  scrub  habitats 
and  contain  habitat  features  (e.g.,  rock 
outcrops)  that  support  adequate  prey 
populations  may  also  contain  primary 
constituent  elements  for  the  Alameda 
whipsnake. 
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sec.  13,  SEV4  sec.  23,  NVa  SEV4  sec.  24, 
sec.  25,  NV2  SEV4  sec.  26,  EVa  sec.  27, 
EVa  sec.  34  sees.  35-36;  T.2  N.,  R.3  W., 
SV2  sec.  15,  SV2  sec.  16,  SWV4  sec.  18, 
sees.  19-22,  SVz  NWV4  sec.  23,  SWV4 


sec.  30,  sec.  31,  SWV4  sec  32;  T.l  N.,  R.4 
W.,  sees.  1-2,  SV2  sec.  3,  sec.  4,  SEV4 
sec.  5,  NV2  SEV4  sec.  8,  sees.  9-15,  NV2 
sec.  16,  NV2  SEV4  sec.  21,  sees.  22-26, 
NEV4  see.  27,  NV2  SEV4  sec.  36;  T.l  N., 


26,  NV2  sec.  27,  SV2  NWV4  sec.  28,  sees. 
29-32;  T.l.  N.,  R.2  W..  sees.  5-7,  SV2 
NfWV4  sec.  8,  WV2  sec.  17,  sees.  18-19, 
WV2  sec.  29,  sec.  30;  T.l  S.,  R.3  W.,  NV2 
sec.  5,  NV2  see.  6. 


sec.  24,  sees.  25-36;  T.2  N.,  R.2  W.,  SV2      R.3  W.,  sees.  1-24,  NV2  sec.  25,  NV2  see.     mlung  code  4310-5&-u 
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SEV4  sec.  35,  SV2  NWV4  sec.  36;  T.  1.  N., 
R.  2  W.,  SWV4  sec.  31,  SVz  sec.  33,  SWV4 
sec.  34;  T.  1  S.,  R.  3  W.,  sec.  1,  EV2  sec. 
2.  NEV4  sec.  12,  SWV2  sec.  13,  SV2  sec. 
14,  SV2  sec.  15,  sees.  22-27,  SEV4  sec. 
28,  NEV4  sec.  34,  NV2  SEV4  sec.  35,  sec. 
36;  T.  1  S.,  R.  2  W.,  SV2  sec.  2,  sees.  3- 
6,  NV2  SEV4  sec.  7,  sees.  8-11,  SWV4  sec. 


12,  SV2  NW  sec.  13,  sees.  14-17,'SEV4 
sec.  18,  SV2  NEV4  sec.  19,  sees,  20-36; 
T.l  S.,  R.  1  W.,  SWV4  see.  19,  SWV4  see. 

29,  SV2  NWV4  sec.  30.  sees.  31-32;  T.  2 
S.,  R.  3  W.,  NV2  SEV4  sec.  1,  NEV4  sec. 
12,  SV2  sec.  13,  NV2  sec.  24;  T.  2  S.,  R. 
2  .W.,  sees.  1-18,  EV2  see.  19,  sees.  20- 

30,  NV2  SE  V4  sec.  31,  sec.  32.  NV2  sec. 


33,  NV2  sec.  34,  NV2  SWV4  sec.  35,  sec. 
36;  T.  2  S.,  R.  1  W.,  W'A  sec.  4,  sees. 
5-6,  SV2  see.  16,  sees.  17-21,  SV2  NWV4 
sec.  22,  WV2  sec.  26,  sees.  27-34,  WV2 
sec.  35;  T.  3  S.,  R.  1  W.,  NWV4  sec.  2, 
sees.  3-4,  NV2  SEV4  sec.  5,  NV2  sec.  6; 
T.  3  S.,  R.  2  W.,  NV2  sec.  1. 
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12,  £1/2  sec.  13,  SWV4  sec.  24,  sec.  25, 
NEV4  sec.  26,  sees.  35-36;  T.  3  S.,  R.  1 
W.,  SWV4  sec.  2,  SV2  sec.  3,  SVa  sec.  4, 
SV2  NWV4  sec.  5,  SV2  NEV4  sec.  6,  sees. 
7-11,  SWV4  sec.  12,  sees.  13-36;  T.  3  S., 


R.  1  E.,  WV2  sec.  19,  SV2  NWV4  sec.  30, 
sec.  31,  SV2  sec.  32;  T.  4  S.,  R.  2  W., 
NEV4  sec.  1;  T.  4  S.,  R.  1  W.,  sees.  1- 
6,  NEV4  sec.  7,  sees.  8-12,  NEV4  sec.  14, 
NV2  SWV4  sec.  15,  sec.  16,  NV2  SEV4  sec. 


17,  NEV4  sec.  21;  T.  4  S.,  R  1  E..  WV2 
see.  4,  sees.  5-8,  WV2  sec.  9,  NW'A  sec. 
16. 
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SEV4  sec.  36;  T.  2  N.,  R.  1  E.,  SVz  NWV4 
sec.  27,  SV2  NEV4  sec.  28,  SV2  sec.  29, 
SEV4  sec.  30,  SV2  NEV4  sec.  31,  sees.  32- 
34,  SV2  sec.  35;  T.  1  N.,  R  2  W.,  SV2  sec. 
25,  SEV4  sec.  26,  NV2  sec.  36;  T.  1  N., 
R.  1  W.,  sec.  1,  SEV4  sec.  2,  SEV4  sec. 
8,  SV2  sec.  9,  sec.  12,  N^/z  SEV4  sec.l3, 
WV2  sec.  14,  SV2  NEV4  sec.  15,  sec.  17, 
NV2  SEV4  sec.  20,  sees.  21-28,  EV2  SWV4 


sec.  29,  SV2  sec.  30,  sec.  31,  sees.  32- 
36;  T.  1  N.,  R.  1.  E.,  WV2  sec.  1,  sees. 
2-11,  see.  12,  sees.  13-36;  T.  1  N.,  R.  2 
E.,  SWV4  see.  7,  WV2  sec.  18,  sec.  19, 
SV2  see.  20,  SWV4  sec.  21,  sees.  28-33, 
SV2  sec.  34;  T.l  S.,  R.  1  W.,  sees.  1-5, 
NV2  SEV4  sec.  6,  sec.  8,  NV2  SWV4  see. 
9,  sees.  10-15,  NWV4  sec.  16.  NEV4  see. 
17,  Ny2  SEV4  sec.  23,  sec.  24,  NV2  sec. 


25;  T.  1  S.,  R.  1  E.,  sees.  1-29,  NV2see. 
30,  NEV4  sec.  32,  sec.  33-36;  T.  1  S.,  R. 
2  E.,  SWV4  sec.  2,  sees.  3-10,  SV2  NWV4 
sec.  11,  WV2  sec.  13,  sees.  14-36;  T.  2 
S.,  R.  1  E.,  sees.  1-3.  NV2  sec.  10.  NV2 
sec.  11,  sec.  12;  T.  2  S.,  R.  2  E.,  NWV4 
sec.  1,  sees.  2-10,  WV2  sec.  11.  NV2  sec. 
15.  sec.  16-17.  EV2  sec.  18. 
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California:  T.3  N.,  R.1  E.,  SEV4  sec.  21, 
SV2  sec.  22,  SVa  NWV4  sec.  23,  SWV4 
sec.  24,  SV2  NWV4  sec.  25,  sees.  26-27, 
EV2  sec.  28,  SEV4  sec.  29,  NEV4  sec.  32, 
sees.  33-36;  T.3  S.,  R.  2  E.,  SWV4  sec. 
19,  SEV4  sec.  21,  SV2  NEV4  sec.  22.  SV2 
NWV4  sec.  23,  SEV4  sec.  24,  sees.  25-36; 
T.3  S.,  R.3  E.,  SV2  see.  24,  sees.  25-26, 
SV2  NEV4  sec.  27,  SV2  NWV4  sec.  28,  SV2 
NEV4  see.  29,  SV2  NWV4  sec.  30,  sees. 
31-36;  T.3  S.,  R.4  E.,  SV2  sec.  19,  SV2 


see.  20,  SV2  sec.  21,  SWV4  sec.  27,  sees. 
28-33,  SV2  NWV4  sec.  34;  T.4  S..  R.l  W., 
EV2  sec.  25,  EV2  see.  36;  T.4  S,  R.l  E., 
sees.  1-4,  EV2  sec.  9,  sees.  10-15,  EV2 
sec.  16,  SEV4  see.  19,  SV2  sec.  20,  SV2 
NEy4  sec.  21,  sees.  22-36;  T.4  S.,  R.2  E., 
sees.  1-36;  T.4  S.,  R.3  E.,  sees.  1-36;  T.4 
S.,  R.4  E.,  WV2  see.  2,  sees.  3-10,  WV2 
sec.  11,  WV2  sec.  11,  WV2  sec.  14,  sees. 
15-22,WV2  see.  23,  WV2  see.  26,  sees. 
27-34,  WV2  sec.  35;  T.5  S.,  R.1  E.,  sees. 


1-29,  NV2  SEV4  sec.  30,  NV2  sec.  33,  NV2 
SEV4  see.  34,  sees.  35-36;  T.5  S.,  R2  E., 
sees.  1-35,  NV2  SWV4  sec.  36;  T.5  S.,  R.3 
E.,  sees.  1-24,  NV2  sec.  26,  NV2  SWV4 
sec.  27,  sees.  28-30,  NV2  sec.  31,  NV2 
sec.  32;  T.5.  S.,  R.4  E.,  WV2  sec.  2,  sees. 
3-9,  NV2  SWV4  see.  10,  NV2  SWV4  sec. 
16,  sees.  17-18,  NV2  sec.  19;  T.6  S.,  R.l 
E.,  see.  1,  NV2  see.  2;  T.6  S.,  R.2  E.,  NV2 
see.  3,  NV2  sec.  4,  NV2  sec.  5,  NV2  sec.6. 

BILUNG  CODE  43ia-5S-U 
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T.l  N..  R.3  W..  SWV4  sec.  31,  SV2  sec. 
33;  T.l  S.,  R.4  W.,  SV2  NE  V4  sec.  1, 
NEV4  sec.  12;  T.l  S.,  R.3  W.,  WV2  sec. 
3,  sees.  4-6,  NV2  SEV4  sec.  7,  sees.  8- 


iO,  sees.  14-15,  NV2  SEV4  sec.  16,  NV2 
sec.  17,  NEV4  sec.  18. 
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SVz  sec.  11,  SV2  sec.  12,  sees.  13-14,  EV2 
sec.  15,  NEV4  sec.  23,  NWV4  sec.  24;  T.4 
S.,  R.l  E.,  SV2  sec.  7,  SV2  sec.  8,  sec.  9, 
sees.  16-18,  NEV4  sec.  19,  NEV4  sec.  20, 
sec.  21,  WV2  sec.  27,  Ny2  sec.  28. 

Dated:  February  29,  2000. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  00-5414  Filed  3-7-00;  8:45  am] 

BILU^4G  CODE  4310-5S-U 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  San  Diego  Fairy 
Shrimp 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
San  Diego  fairy  shrimp  [Branchinecta 
sandiegonensis),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  propose  designation 
of  critical  habitat  within  an 
approximately  14,771-hectare  (36,501- 
acre)  area  for  the  San  Diego  fairy  shrimp 
in  San  Diego  and  Orange  Counties. 

Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species,  emd 
may  require  special  management 
considerations  or  protection.  The 
primary  elements  for  the  San  Diego  fairy 
shrimp  are  those  habitat  components 
that  are  essential  for  the  primary 
biological  needs  of  foraging,  sheltering, 
reproduction,  and  dispersal. 

If  this  proposed  rule  is  made  final, 
section  7  of  the  Act  would  prohibit 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  impacts  of  specifying  any 
particular  area  as  critical  habitat.  We 
solicit  data  and  comments  from  the 
public  on  all  aspects  of  this  proposal, 
including  data  on  the  economic  and 
other  impacts  of  the  designation.  We 
may  revise  this  proposal  to  incorporate 
or  address  new  information  received 
during  the  comment  period. 
DATES:  We  will  accept  comments  from 
all  interested  parties  until  May  8,  2000. 


Public  hearing  requests  must  be 
received  by  April  24,  2000. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods. 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Carlsbad  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008. 

2.  You  may  hand-deliver  written 
comments  to  our  Carlsbad  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  California. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
fwlsdfs@fws.gov.  Please  submit 
comments  in  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
encryption.  Please  include  "Attn:  [RIN 
number]"  and  your  name  and  return 
address  in  your  e-mail  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your  e- 
mail  message,  contact  us  directly  by 
calling  our  Carlsbad  Fish  and  Wildlife 
Office  at  phone  number  760/431-9440. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Carlsbad  Fish  and  Wildlife 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office  at  the  above  address; 
(telephone  760/431-9440;  facsimile 
760/431-5902). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis)  is  a 
small  aquatic  crustacean  (Order: 
Anostraca),  restricted  to  vernal  pools 
(pools  that  have  water  in  them  for  only 
a  portion  of  any  given  year)  in  coastal 
southern  California  and  south  to 
northwestern  Baja  California,  Mexico.  It 
is  a  habitat  specialist  found  in  small, 
shallow  vernal  pools  and  ephemeral 
(lasting  a  short  time)  basins  that  range 
in  depth  fi-om  approximately  5  to  30 
centimeters  (2  to  12)  inches  (Simovich 
and  Fugate  1992;  Hathaway  and 
Simovich  1996).  Water  chemistry  is  also 
an  important  factor  in  determining  fairy 
shrimp  distribution  (Belk  1977; 
Branchiopod  Research  Group  1996; 
Gonzales  et  al.  1996),  hence,  no 
individuals  have  been  found  in  riverine 
or  marine  waters.  All  known  localities 
are  below  701  meters  (2,300  feet)  and 


are  within  64  kilometers  (km)  (40  miles 
(mi))  of  the  Pacific  Ocean. 

San  Diego  fairy  shrimp  is  one  of  the 
six  groups  of  fairy  shrimp  known  as 
branchinectids  that  occiu  in  southern 
California  (Simovich  and  Fugate  1992). 
The  only  other  species  of  Branchinecta 
in  southern  California  are  the  non-listed 
Lindahl's  fairy  shrimp  (B.  lindahli)  and 
the  federally  threatened  vernal  pool 
fairy  shrimp  {B.  lynchi).  Male  San  Diego 
fairy  shrimp  are  distinguished  from 
males  of  other  species  of  Branchinecta 
by  differences  found  at  the  distal 
(located  far  from  the  point  of 
attachment)  tip  of  the  second  antennae. 
Females  are  distinguishable  from 
females  of  other  species  of  Branchinecta 
by  the  shape  and  length  of  the  brood 
sac,  and  by  the  presence  of  paired 
dorsolateral  (located  on  the  sides, 
toward  the  back)  spines  on  five  of  the 
abdominal  segments  (Fugate  1993). 

Matiu'e  individuals  lacK  a  carapace 
(hard  outer  covering  of  the  head  and 
thorax)  and  have  a  delicate  elongate 
body,  large  stalked  compound  eyes,  and 
11  pairs  of  swimming  legs.  They  swim 
or  glide  gracefully  upside  down  by 
means  of  complex  wave-like  beating 
movements  of  the  legs  that  pass  from 
front  to  back.  Adult  male  San  Diego 
fairy  shrimp  range  in  size  from  9  to  16 
millimeters  (mm)  (0.35  to  0.63  inches 
(in.));  adult  females  are  8  to  14  mm  (0.31 
to  0.55  in.)  long.  The  second  pair  of 
antennae  in  males  are  greatly  enlarged 
and  specialized  for  clasping  the  females 
during  copulation,  while  the  second 
pair  of  antennae  in  the  females  are 
cylindrical  and  elongate.  The  females 
carry  their  eggs  in  an  oval  or  elongate 
ventral  brood  sac  (Eriksen  and  Belk 
1999).  Nearly  all  species  of  fairy  shrimp 
feed  on  algae,  bacteria,  protozoa, 
rotifers,  and  bits  of  organic  matter 
(Pennak  1989;  Eng  et  a}.  1990). 

Adult  San  Diego  fair}'  shrimp  are 
usually  observed  from  )anuary  to  March; 
however,  in  years  with  early  or  late 
rainfall,  the  hatching  period  may  be 
extended.  The  species  hatches  and 
matures  within  7  days  to  2  weeks 
depending  on  water  temperature 
(Hathaway  and  Simovich  1996; 
Simovich  and  Hathaway  1997).  The  San 
Diego  fairy  shrimp  disappear  after  about 
a  month,  but  animals  will  continue  to 
hatch  if  subsequent  rains  result  in 
additional  water  or  refilling  of  the 
vernal  pools  (Branchiopod  Research 
Group  1996).  The  eggs  are  either 
dropped  to  the  pool  bottom  or  remain  in 
the  brood  sac  until  the  female  dies  and 
sinks.  The  "resting"  or  "summer"  eggs 
are  capable  of  withstanding  temperature 
extremes  and  prolonged  drying.  When 
the  pools  refill  in  the  same  or 
subsequent  rainy  seasons,  some  but  not 
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Vernal  pool  complexes  that  support  one 
too  many  distinct  vernal  pools  are  often 
interconnected  by  a  shared  watershed. 
This  habitat  heterogeneity  (consisting  of 
dissimilar  elements  or  parts)  generally 
ensures  that  some  between-pool  water 
flow  continues. 

San  Diego  Coimty  supports  the  largest 
number  of  remaining  vernal  pools 
occupied  by  the  San  Diego  fairy  shrimp. 
Scientists  estimated  that,  historically, 
vernal  pool  soils  covered  approximately 
208  hectares  (ha)  (520  acres  (ac))  of  San 
Diego  County  (Bauder  and  McMillan 
1998).  Based  on  available  information  at 
the  time  of  listing,  we  estimate  that 
fewer  than  82  ha  (202  ac)  of  occupied 
vernal  pool  habitat  remain  in  the 
county,  of  which  an  estimated  70 
percent  occurs  on  military  lands  (Weir 
and  Bauder  1991).  Keeler-Wolf  ef  ai. 
(1995)  concluded  tKat  the  greatest  recent 
losses  of  vernal  pool  habitat  in  San 
Diego  County  have  occurred  in  Mira 
Mesa,  Rancho  Penasquitos,  and  Keamy 
Mesa,  which  accounted  for  73  percent  of 
all  the  pools  destroyed  in  the  region 
during  the  7-year  period  between  1979 
and  1986.  Other  substantial  losses  have 
occurred  in  the  Otay  Mesa  area,  where 
over  40  percent  of  the  vernal  pools  were 
destroyed  between  1979  to  1990. 
Similar  to  San  Diego  County,  vernal 
pool  habitat  was  once  extensive  on  the 
coastal  plain  of  Los  Angeles  and  Orange 
Counties  (R.  Mattoni  and  T.  Longcore, 
1998).  Unfortimately,  there  has  been  a 
near-total  loss  of  vernal  pool  habitat  in 
these  areas  (Ferren  and  Pritchett  1988; 
Keeler-Wolf  et  a7.  1995). 

Urban  and  water  development,  flood 
control,  highway  and  utility  projects,  as 
well  as  conversion  of  wildlands  to 
agricultiu-al  use,  have  eliminated  vernal 
pools  and/or  their  watersheds  in 
southern  California  (Jones  and  Stokes 
Associates  1987).  Changes  in  hydrologic 
pattern,  overgrazing,  and  off-road 
vehicle  use  also  imperil  this  aquatic 
habitat  and  the  San  Diego  fairy  shrimp. 
The  flora  and  fauna  in  vernal  pools  or 
swales  can  change  if  the  hydrologic 
regime  is  altered  (Bauder  1986,  1987). 
Anthropogenic  (of  human  origin) 
activities  that  reduce  the  extent  of  the 
watershed  or  that  alter  runoff  patterns 
(i.e.,  amounts  and  seasonal  distribution 
of  water)  may  eliminate  the  Sai>  Diego 
fairy  shrimp,  reduce  their  population 
sizes  or  reproductive  success,  or  shift 
the  location  of  sites  inhabited  by  this 
species.  The  California  Department  of 
Fish  and  Game's  Natural  Diversity  Data 
Base  ranks  the  vernal  pool  habitat  type 
in  priority  class  Gl-Sl,  which  denotes 
communities  in  the  State  of  California 
that  occur  over  fewer  than  809  ha  (2,000 
ac)  globally. 


Previous  Federal  Action 

David  Hogan,  formerly  of  the  San 
Diego  Biodiversity  Project  in  Julian, 
California;  Dr.  Denton  BeUc  of  Our  Lady 
of  the  Lake  University  in  San  Antonio, 
Texas;  and  the  Biodiversity  Legal 
Foundation  petitioned  us  to  list  the  San 
Diego  fairy  shrimp  as  an  endangered 
species,  in  a  letter  dated  March  16, 
1992.  We  received  the  petition  on 
March  24,  1992.  On  August  4,  1994,  we 
published  a  proposed  rule  in  the 
Federal  Register  (59  FR  39874)  to  list 
the  San  Diego  fairy  shrimp  as  an 
endangered  species.  The  proposed  rule 
was  the  first  Federal  action  on  the  San 
Diego  fairy  shrimp,  and  also  constituted 
the  12-month  petition  finding,  as 
required  by  section  4(b)(3)(B)  of  the  Act. 
On  February  3,  1997,  we  published  a 
final  rule  determining  the  San  Diego 
fairy  shrimp  to  be  an  endangered 
species  (62  FR  4925). 

At  the  time  of  listing,  we  concluded 
that  designation  of  critical  habitat  for 
the  San  Diego  fairy  shrimp  was  not 
prudent  because  such  designation 
would  not  benefit  the  species.  We  were 
also  concerned  that  critical  habitat 
designation  would  likely  increase  the 
degree  of  threat  from  vandalism  or  other 
human-induced  impacts.  We  were 
aware  of  several  instances  of  apparently 
intentional  habitat  destruction  that  had 
occurred  during  the  listing  process. 
However,  w^  have  determined  that  the 
threats  to  this  species,  and  its  habitat, 
from  specific  instances  of  habitat 
destruction  do  not  outweigh  the  broader 
educational  and  any  potential  regulatory 
and  other  possible  benefits  that 
designation  of  critical  habitat  would 
provide  for  this  species.  A  designation 
of  critical  habitat  will  provide 
educational  benefits  by  formally 
identiiying  those  areas  essential  to  the 
conservation  of  the  species,  and  the 
areas  likely  to  be  the  focus  of  our 
recovery  efforts  for  the  San  Diego  fairy 
shrimp.  Therefore,  we  conclude  that  the 
benefits  of  designating  critical  habitat 
on  IcUids  essential  for  the  conservation 
of  the  San  Diego  fairy  shrimp  will  not 
increase  incidences  of  vandalism  above 
current  levels  for  this  species. 

On  October  14,  1998,  the  Southwest 
Center  for  Biological  Diversity  filed  a 
lawsuit  in  Federal  District  Court  for  the 
Southern  District  of  California  for  our 
failure  to  designate  critical  habitat  for 
the  San  Diego  fairy  shrimp.  On 
September  16,  1999,  the  Court  ordered 
that  "On  or  before  February  29,  2000. 
the  Service  shall  submit  for  publication 
in  the  Federal  Register,  a  proposal  to 
withdraw  the  existing  not  prudent 
critical  habitat  determination  together 
with  a  new  proposed  critical  habitat 
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determination  for  the  San  Diego  fairy 
shrimp"  {Southwest  Center  for 
Biodiversity  V .  United  States 
Department  of  the  Interior  et  al.,  CV  98- 
1866)  (S.D.  Cal. ). 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  hsted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary.  Proposed  critical 
habitat  for  the  San  Diego  fairy  shrimp 
includes  areas  that  currently  support  the 
species,  and  areas  that  contain  recovery 
habitat  essential  for  the  conservation  of 
the  species. 

We  reconsidered  o\ir  evaluation  in  the 
prudency  determination  of  the  threats 
posed  by  vandalism  and  determined 
that  instances  of  vandalism  have  not 
increased  since  the  listing  of  the  San 
Diego  fairy  shrimp.  Therefore,  we  find 
that  designating  critical  habitat  for  the 
San  Diego  fairy  shrimp  is  prudent. 

Critical  habitat  receives  protection 
under  the  Act  through  the  prohibition 
ag£unst  destruction  or  adverse 
modification  of  critical  habitat  as  set 
forth  under  section  7  of  the  Act  with 
regard  to  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
7  also  requires  conferences  on  Federal 
actions  that  are  likely  to  result  in  the 
adverse  modification  or  destruction  of 
proposed  critical  habitat.  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  action,  critical 
habitat  designation  would  not  afford 
any  protection  under  the  Act  against 
such  activities. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 


areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  areas  designated  as  critical  habitat 
are  most  appropriately  addressed  in 
recovery  and  management  plans,  and 
through  section  7  consultation  and 
section  10  permits. 

Critical  habitat  identifies  specific 
units  that  are  essential  to  the 
conservation  of  a  listed  species  and  that 
may  require  special  management 
considerations  (>t  protection.  All  of  the 
proposed  critical  habitat  areas  are 
considered  essential  to  the  conservation 
of  the  San  Diego  fairy  shrimp  as 
described  in  the  Recovery  Plan  for 
Vernal  Pools  of  Southern  California 
(Recovery  Plan)  (Service  1998).  The 
proposed  critical  habitat  units  include  a 
mosaic  of  vernal  pools  currently 
supporting  San  Diego  fairy  shrimp,  as 
well  as  areas  that  historically  supported 
vernal  pools  and  are  still  capable  of 
supporting  this  species.  All  of  these 
areas  may  not  currently  contain  all  of 
the  primary  constituent  elements,  but 
could  develop  them  in  the  future. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  San  Diego  fairy  shrimp, 
we  used  the  best  scientific  and 
commercial  data  available.  This 
included  data  from  research  and  siu^^ey 
observations  published  in  peer- 
reviewed  articles,  recovery  criteria 
outlined  in  the  Recovery  Plan,  regional 
Geographic  Information  System  (CIS) 
vegetation  and  species  coverages 
(including  vegetation  layers  for  Orange 
and  San  Diego  Counties),  data  collected 
on  the  U.S.  Marine  Corps  Air  Station 
Miramar  (Miramar)  and  U.S.  Marine 
Corps  Station  Camp  Pendleton  (Camp 
Pendleton),  and  data  collected  from 
reports  submitted  by  biologists  holding 
section  10(a)(1)(A)  recovery  permits. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5){A)(i) 
of  the  Act,  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available.  We 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
hmited  to:  Space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  or  other 
nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding  and  reproduction;  and  habitats 
that  are  protected  from  disturbance  or 


are  representative  of  the  historic  and 
ecological  distributions  of  a  species. 

The  primary  constituent  elements  for 
the  San  Diego  fairy  shrimp  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of  foraging, 
sheltering,  reproduction,  and  dispersal; 
or  the  capacity  to  develop  those  habitat 
components.  The  primary  constituent 
elements  are  found  in  those  areas  that 
support  or  have  the  potential  to  support 
vernal  pools  or  other  ephemeral 
depressional  wetlands.  Primary 
constituent  elements  include  the  vernal 
pool  basins  and  associated  watersheds, 
and  include,  but  are  not  limited  to: 
Small  to  large  vernal  pools  with  shallow 
to  moderate  depths  that  hold  water  for 
at  least  5  days  but  not  necessarily  every 
year;  entire  watershed(s)  and  hydrology 
for  vernal  pool  basins  and  their  related 
vernal  pool  complexes;  ephemeral 
depressional  wetlands,  flat  or  gently 
sloping  topography,  and  any  soil  type 
with  a  clay  component  and/or  an 
impermeable  surface  or  subsurface  layer 
known  to  support  vernal  pool  habitat. 
Primary  constituent  elements  or 
components  thereof  are  foimd  in  all  the 
areas  proposed  for  critical  habitat. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  an  effort  to  map  areas  essential  to 
the  conservation  of  the  species,  we  used 
data  on  known  San  Diego  fairy  shrimp 
locations,  and  those  vernal  pools  and 
vernal  pool  complexes  that  were 
identified  in  the  Recovery  Plan  as 
essential  for  the  stabilization  and 
reclassification  of  the  species.  We  then 
evaluated  those  areas  based  on  the 
hydrology,  watershed  and  topographic 
features.  Based  on  this  evaluation,  a  1- 
km  (.62  mi)  Universal  Transverse 
Mercator  (UTM)  grid  was  overlaid  on 
top  of  those  vernal  pool  complexes  and 
their  associated  watersheds.  This  1-km 
(.62  mi)  UTM  grid  provides  a  buffer  area 
around  either  individual  vernal  pool 
basins  or  vernal  pool  complexes,  and 
provides  additional  assurances  that 
watersheds  and  hydrology  are  captured 
and  maintained  for  this  species.  In  those 
cases  where  occupied  vernal  pools  were 
not  identified  in  the  Recovery  Plan,  we 
relied  on  recent  scientific  data  to  update 
the  map  coverage. 

We  aid  not  map  critical  habitat  in 
sufficient  detail  to  exclude  all 
developed  areas  such  as  towns,  housing 
developments,  and  other  lands  unlikely 
to  contain  primary  constituent  elements 
essential  for  San  Diego  fairy  shrimp 
conservation.  Within  the  delineated 
critical  habitat  unit  boundaries,  only 
lands  containing  or  that  could  develop 
the  primary  constituent  elements 
described  above  are  proposed  for  critical 
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management  and  protection  under  the 
terms  of  the  HCP/IA  and  are  therefore 
not  being  proposed  for  inclusion  in 
critical  habitat. 

We  expect  that  critical  habitat  may  be 
used  as  a  tool  to  help  identify  areas 
within  the  range  of  the  San  Diego  fairy 
shrimp  that  are  most  critical  for  the 
conservation  of  the  species.  We 
encourage  the  development  of  HCPs  for 
such  areas  on  non-Federal  lands.  We 
consider  HCPs  to  be  one  of  the  most 
important  methods  through  which  non- 
Federal  landowners  can  resolve 
endangered  species  conflicts.  We 
provide  technical  assistance  and  work 
closely  with  applicants  throughout 
development  of  HCPs  to  help  identify 
special  management  considerations  for 
listed  species.  We  intend  that  HCPs 
provide  a  package  of  protection  and 
management  measures  sufficient  to 
address  the  conservation  needs  of  the 
species. 


Proposed  Critical  Habitat  Designation 

The  approximate  area  encompassing 
proposed  critical  habitat  by  county  and 
land  ownership  is  shown  in  Table  1. 
Proposed  critical  habitat  includes  San 
Diego  fairy  shrimp  habitat  throughout 
the  species'  range  in  the  United  States 
(i.e..  Orange  and  San  Diego  Counties, 
California).  Lands  proposed  are  under 
private.  State,  and  Federal  ownership, 
with  Federal  lands  including  lands 
managed  by  the  U.S.  Department  of 
Defense  (DOD)  and  the  Service.  Lands 
proposed  as  critical  habitat  have  been 
divided  into  six  Critical  Habitat  Units. 
A  brief  description  of  each  unit,  and 
reasons  for  proposing  it  as  critical 
habitat,  are  presented  below.  The  units 
are  generally  based  on  geographical 
location  of  the  vernal  pools,  soil  types, 
and  local  variation  of  topographic 
position  (i.e.,  coastal  mesas,  inland 
valley). 


Area  Encompassing  Proposed  Critical  Habitat  in  Hectares  (Ha)  (Acres  (Ac))  By 
County  and  Land  Ownership. 

[Area  estimates  reflect  critical  habitat  unit  t)oundaries.  not  the  primary  constituent  elements  within] 


County 


Federal  land  * 


N/A 

9,234  ha 
(22,817  ac) 


9,234  ha 
(22.817  ac) 


Local/State  land 


100  ha 
(247  ac) 
267  ha 
(660  ac) 


367  ha 
(907  ac) 


Private  land 


N/A 

5,171  ha 
(12,778  ac) 


5,171  ha 
(12,778  ac) 


Total' 


100  ha 

(247  ac) 

14,671  ha 

(36,254  ac) 


14,771  ha 
(36,501  ac) 


of  Defense  and  Fish  and  Wildlife  Service  lands.  .^    .  .  >  ..  .^-4  ^^^^x  h»Ki«». 

_.jd  18  ha  (45  ac)  of  unknown  occupancy  The  remaining  areas  of  vernal  pools  within  the  total  designated  cntical  haDitai 
occupied  by  San  Diego  fairy  shrimp. 


Colinty  (Fairview 
Critical  Habitat  Unit 


approximately 
within  the  Los  Angeles 
Mai  lagement  Area  as 
Plan.  The 
Park  vernal  pool 

as  critical  habitat, 
the  northern  extent 
distribution  and 
his  oric  distribution  of 
1  nal  pools  in  this  area, 
labitat  units  are  based 


North  Coastal  Mesa 


Uiit 


ilC) 


approximately 
within  the  San 
Coaital  Mesa  Management 
n  the  Recovery  Plan 
Pendletpn  and  within  the  City 
proposed  on  Camp 
(1)  five  training 
ound  elsewhere  on  the 
leased  by  the 


California  State  Department  of  Parks 
and  Recreation  and  private  interests 
from  Camp  Pendleton.  Camp  Pendleton 
has  several  substantial  vernal  pool 
complexes  that  support  the  San  Diego 
fairy  shrimp.  Within  the  jurisdiction  of 
the  City  of  Carlsbad,  one  vernal  pool 
complex  located  in  the  vicinity  of 
Palomar  Airport  and  one  complex  at 
Poinsettia  Leme  train  station  are  being 
proposed  as  critical  habitat. 

These  vernal  pool  complexes 
represent  vernal  pool  habitat  associated 
with  coastal  terraces  found  north  of  the 
San  Dieguito  River.  Proposed  critical 
habitat  units  are  based  on  UTM 
coordinates. 

Unit  3:  San  Diego:  hiland  Valley  Critical 
Habitat  Unit 

Unit  3  encompasses  2,600  ha  (6,425 
ac)  within  the  San  Diego:  Inland  Valley 
Management  Area  as  outlined  in  the 
Recovery  Plan.  Lands  proposed  contain 
vernal  pool  complexes  within  the 
jurisdiction  of  the  City  of  San  Marcos 


and  the  commimity  of  Ramona.  In  the 
community  of  Ramona,  one  of  the 
complexes  is  within  the  County's 
Ramona  Airport  boundaries.  These 
vernal  pool  complexes  are  generally 
isolated  to  a  degree  from  maritime 
influence  (greater  than  10  km  (6  mi) 
from  the  coast)  and  are  representative  of 
vernal  pools  associated  with  alluvial  or 
volcanic  type  soils.  Proposed  critical 
habitat  units  are  based  on  UTM 
coordinates. 

Unit  4:  San  Diego:  Central  Coastal  Mesa 
Critical  Habitat  Unit 

Unit  4  encompasses  7,500  ha  (18,531 
ac)  within  the  San  Diego:  Central 
Coastal  Mesa  Management  Area  as 
outlined  in  the  Recovery  Plan.  Lands 
proposed  contain  vemahpool  complexes 
within  the  jurisdiction  of  the  City  of  San 
Diego,  Miramar,  U.S.  Department  of 
Defense,  State  of  California,  Service,  and 
private  interests.  These  vernal  pool 
complexes  are  associated  with  coastal 
terraces  and  mesas  found  south  of  the 
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San  Dieguito  River  to  the  San  Diego  Bay. 
Proposed  critical  habitat  units  are  based 
on  UTM  coordinates. 

Unit  5:  San  Diego:  Southern  Coastal 
Mesa  Critical  Habitat  Unit 

Unit  5  encompasses  2,967  ha  (7,332 
ac)  within  the  San  Diego:  Southern 
Coastal  Mesa  Management  Area  as 
outlined  in  the  Recovery  Plan.  Lands 
proposed  include  vernal  pool 
complexes  within  the  jurisdiction  of  the 
Service,  City  of  San  Diego,  City  of  Chula 
Vista,  County  of  San  Diego,  U.S. 
Inunigration  and  Naturalization  Service 
(INS),  and  private  interests.  These 
vernal  pool  complexes  are  associated 
with  coastal  mesas  from  the  Sweetwater 
River  south  to  the  International  Border. 
Proposed  critical  habitat  units  are  based 
on  UTM  coordinates. 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regiilations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  or  critical  habitat  is  designated, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 


would  ensure  that  the  permitted  actions 
do  not  adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
diu-ing  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  resulting 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  Conference  reports 
provide  conservation  reconmiendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  San  Diego  fairy  shrimp  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 


the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (e.g.,  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency)  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  San  Diego 
fairy  shrimp  is  appreciably  reduced.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 

(1)  Any  activity  that  results  in 
discharge  of  dredged  or  fill  material, 
excavation,  or  mechanized  land  clearing 
of  ephemeral  and/or  vernal  pool  basins; 

(2)  Any  activity  that  alters  the 
watershed,  water  quality  or  quantity  to 
an  extent  that  water  quality  becomes 
unsuitable  to  support  San  Diego  fairy 
shrimp,  or  any  activity  that  significantly 
affects  the  natiu-al  hydrologic  function 
of  the  vernal  pool  system;  and 

(3)  Activities  that  could  lead  to  the 
introduction  of  exotic  species  into 
occupied  or  potentially  occupied  San 
Diego  fairy  shrimp  habitat. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
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value  of  critical  ha  )itat  for  the  survival 
and  recovery  of  th«  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrim  ental  effect  on  both 
survival  and  recov  sry  of  a  listed  species. 
Given  the  similarit  y  of  these  definitions, 
actions  likely  to  de  stroy  or  adversely 
modify  critical  hab  itat  would  almost 
always  result  in  je<  pardy  to  the  species 
concerned,  particu  arly  when  the  area  of 
the  proposed  actio;  i  is  occupied  by  the 
species  concerned,  In  those  cases, 
critical  habitat  pro  ades  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none.  Designatic  m  of  critical  habitat 
in  areas  occupied  1  y  the  San  Diego  fairy 
shrimp  is  not  likel  r  to  result  in  a 
regulatory  burden  ibove  that  already  in 
place  due  to  the  pr  esence  of  the  listed 
species.  Designation  of  critical  habitat  in 
areas  that  are  not  k  aown  to  be  occupied 
by  this  species  wil  also  not  likely  result 
in  an  increased  rej  ulatory  burden  since 
the  Corps  requires  review  of  projects 
requiring  permits  in  all  vernal  pools, 
whether  it  is  know  a  that  San  Diego  fairy 
shrimp  are  present  or  not.  If  occupied 
habitat  becomes  \u  loccupied  in  the 
future,  there  is  a  potential  benefit  to 
critical  habitat  in  such  cases. 

Designation  of  ci  itical  habitat  could 
affect  Federal  agency  activities.  Federal 
agencies  already  consult  with  the 
Service  on  activiti(  (s  in  areas  currently 
occupied  by  the  sp  ecies  to  ensure  that 
their  actions  do  no  t  jeopardize  the 
continued  existem  e  of  the  species. 
These  actions  incli  ide,  but  are  not 
limited  to: 

(1)  Regulation  ol  activities  affecting 
waters  of  the  Unitt  d  States  by  the  Corps 
under  section  404  if  the  Clean  Water 
Act; 

(2)  Road  construction  and 
maintenance,  righl-of-way  designation, 
and  regulation  of  <  gricultural  activities; 

(3)  Regulation  o  airport  improvement 
activities  by  the  F«  deral  Aviation 
Administration; 

(4)  Military  traiding  and  maneuvers 
on  Camp  Fendleto  a  and  Miramar,  and 
other  applicable  D  DD  lands; 


(5)  Construction 


along  the  internati  anal  border  with 
Mexico,  and  assoc  ated  immigration 
enforcement  activ  ties  by  the  INS; 
(6)  Licensing  of 


:onstruction  of 


of  roads  and  fences 


communication  si  es  by  the  Federal 
Communications  ( iommission,  and; 

(7)  Funding  of  a  ;tivities  by  the  U.S. 
Environmental  Prt  tection  Agency, 
Department  of  Ene  rgy,  or  any  other 
Federal  agency. 

Relationship  To  f^bitat  Conservation 
Plans 

A  number  of  ha  (itat  planning  efforts 
have  been  comple  ed  within  the  range 


of  the  San  Diego  fairy  shrimp.  Principal 
among  these  is  the  NCCP  effort  in  San 
Diego  County.  The  MSCP,  and  its 
subarea  plans,  provide  conservation 
measures  for  the  San  Diego  fairy  shrimp 
even  though  take  authorization,  should 
any  be  needed,  is  designed  to  come  from 
a  subsequent  permitting  process 
(typically  through  a  Section  7 
consultation  with  the  Corps  of 
Engineers).  The  MSCP  will  result  in  the 
total  avoidance  the  great  majority  of  all 
fairy  shrimp  habitat  within  the  MHPA 
planning  area.  The  MSCP  provides  that 
the  remaining  fairy  shrimp  habitat 
should  be  completely  avoided  to  the 
maximum  extent  practicable. 
Unavoidable  impacts  to  this  remaining 
area  of  habitat  is  to  be  minimized  and 
mitigated  to  achieve  no  net  loss  of 
wetland  function  and  value  and  to 
provide  additional  protective  measures, 
including  adaptive  management, 
contained  in  the  MSCP.  Because  the 
fairy  shrimp  habitat  preserved  in  the 
MHPA  planning  area  is  managed  for  the 
benefit  of  the  fairy  shrimp  under  the 
terms  of  the  MSCP,  there  are  no 
"additional  management  considerations 
or  protections"  required  for  those  lands. 
Therefore,  we  have  determined  that 
non-Federal  lands  within  approved  HCP 
planning  areas  for  the  Scui  Diego  fairy 
shrimp  do  not  meet  the  definition  of 
critical  habitat  in  the  Act,  and  we  are 
not  proposing  designation  of  such  lands 
as  critical  habitat. 

The  NCCP/HCP  effort  in  Orange 
County  Central/Coastal  is  designed  to 
provide  the  same  level  of  protection  for 
San  Diego  fairy  shrimp  as  the  San  Diego 
MSCP.  However,  urdike  the  San  Diego 
MSCP,  the  vernal  pool  complex  within 
Orange  County  occurs  within  a  city 
which  is  not  a  participating  jurisdiction 
under  the  plan.  We  have  therefore 
determined  that  this  vernal  pool 
complex  (Fairview  Regional  Park 
complex)  is  not  receiving  special 
management  consideration  or  protection 
and  that  it  meets  the  definition  of 
critical  habitat  and  should  be  designated 
as  such. 

Habitat  conservation  plans  currenUy 
under  development  are  intended  to 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  the  San  Diego  fairy 
shrimp,  while  directing  development 
and  habitat  modification  to  nonessenticd 
areas  of  lower  habitat  value.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
fairy  shrimp.  The  process  also  enables 
us  to  conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long- 
term  survival  of  the  species  in  the 


context  of  constructing  a  biologically 
configured  system  of  interlinked  habitat 
blocks.  We  fully  expect  that  HCPs 
undertaken  by  local  jurisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fuUy  expect  that  ouj 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  permits  will  not  resvdt  in 
destruction  or  adverse  modification  of 

critical  habitat. 

We  provide  technical  assistance  and 
work  closely  with  applicants  throughout 
the  development  of  HCPs  to  identify 
appropriate  conservation  management 
and  lands  essential  for  the  long-term 
conservation  of  the  San  Diego  fairy 
shrimp.  Several  HCP  efforts  are  now 
under  way  for  listed  and  non-listed 
species  in  areas  within  the  range  of  the 
San  Diego  fairy  shrimp  in  areas  we 
propose  as  critical  habitat.  These  HCPs, 
coupled  with  appropriate  adaptive 
management,  should  provide  for  the 
conservation  of  the  species.  We  are 
soliciting  comments  on  whether  futiue 
approval  of  HCPs  and  issuance  of 
section  10(a)(1)(B)  permits  for  the  San 
Diego  fairy  shrimp  should  trigger 
revision  of  designated  critical  habitat  to 
exclude  lands  within  the  HCP  area  and, 
if  so,  by  what  mechanism  (see  Public 
Comments  Solicited  section). 

Relationship  to  Mexico 

We  are  not  aware  of  any  existing 
regulatory  mechanism  in  Mexico  that 
would  protect  the  San  Diego  fairy 
shrimp  or  its  habitat.  Although  Mexico 
has  laws  that  could  provide  protection 
for  rare  species,  they  are  not  easily 
enforced.  At  this  time,  Mexico  enforces 
no  specific  protections  for  this  species, 
or  the  vernal  pools  on  which  it  depends. 
If  specific  protections  were  available 
and  enforceable  in  Mexico,  the  portion 
of  the  range  in  Mexico  alone,  in 
isolation,  woidd  not  be  adequate  to 
ensure  the  long-term  conservation  of 
this  species. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  11th  Ave.,  Portland,  OR  97232 
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(telephone  503/231-2063;  facsimile 
503/231-6243). 

Economic  Analysis 

Section  4fb)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  caimot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determination.  When  completed, 
we  will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  30-day  comment  period  at  that  time. 

Public  Comments  Solicited 

We  intend  for  any  final  action 
resulting  fi-om  this  proposal  to  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  fi'om  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  San  Diego 
fairy  shrimp  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and, 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  San  Diego  fairy  shrimp, 
such  as  those  derived  fi-om  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
bird-watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs). 


In  this  proposed  rule,  we  do  not 
propose  to  designate  critical  habitat  on 
nonfederal  lands  within  the  boundaries 
of  an  existing  approved  HCP  and 
subarea  plan  with  an  executed  LA  for 
San  Diego  fairy  shrimp  approved  under 
section  10(a)(1)(B)  of  the  Act  because 
the  existing  HCP  provides  for  long-term 
commitments  to  conserve  the  species 
and  areas  essential  to  the  conservation 
of  the  gnatcatcher.  Therefore,  we  believe 
that  such  areas  do  not  meet  the 
definition  of  critical  habitat  because 
they  do  not  need  special  management 
considerations  or  protection.  However, 
we  are  specifically  soliciting  comments 
on  the  appropriateness  of  this  approach 
and  on  the  following  or  other  alternative 
approaches  for  critical  habitat 
designation  in  areas  covered  by  existing 
approved  HCPs: 

(1)  Designate  critical  habitat  without 
regard  to  existing  HCP  boimdaries  and 
allow  the  section  7  consultation  process 
on  the  issuance  of  the  incidental  take 
permit  to  ensure  that  any  take  we 
authorized  will  not  destroy  or  adversely 
modify  critical  habitat; 

(2)  Designate  reserves,  preserves,  and 
other  conservation  lands  identified  by 
approved  HCPs,  on  the  premise  that 
they  encompass  areas  that  are  essential 
to  conservation  of  the  species  within  the 
HCP  area  and  that  will  continue  to 
require  special  management  protection 
in  the  future.  Under  this  approach,  all 
other  lands  covered  by  existing 
approved  HCPs  where  incidental  take 
for  the  San  Diego  fairy  shrimp  is 
authorized  under  a  legally  operative 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Act  would  be  excluded  from  critical 
habitat. 

The  amount  of  critical  habitat  we 
designate  for  the  San  Diego  fairy  shrimp 
in  a  final  rule  may  either  increase  or 
decrease,  depending  upon  which 
approach  we  adopt  for  dealing  with 
designation  in  areas  of  existing 
approved  HCPs. 

Additionally,  we  are  also  seeking 
conunents  on  critical  habitat 
designation  relative  to  future  HCPs. 
Several  conservation  planning  efforts 
are  now  under  way  within  the  range  of 
the  San  Diego  fairy  shrimp,  and  other 
listed  and  nonlisted  species,  in  areas  we 
are  proposing  as  critical  habitat.  For 
areas  where  HCPs  are  currently  under 
development,  we  are  proposing  to 
designate  critical  habitat  for  areas  that 
we  believe  are  essential  to  the 
conservation  of  the  species  and  need 
special  management  or  protection.  We 
invite  comments  on  the  appropriateness 
of  this  approach. 

In  addition,  we  invite  comments  on 
the  following  or  other  approaches  for 
addressing  critical  habitat  within  the 


boundaries  of  futiu^  approved  HCPs 
upon  issuance  of  section  10(a)(1)(B) 
permits  for  the  San  Diego  fairy  shrimp: 

(1)  Retain  critical  habitat  designation 
within  the  HCP  boundaries  and  use  the 
section  7  consultation  process  on  the 
issuance  of  the  incidental  take  permit  to 
ensure  that  any  take  we  authorize  will 
not  destroy  or  adversely  modify  critical 
habitat; 

(2)  Revise  the  critical  habitat 
designation  upon  approval  of  the  HCP 
and  issuance  of  the  section  10(a)(1)(B) 
permit  to  retain  only  preserve  areas,  on 
the  premise  that  they  encompass  areas 
essential  for  the  conservation  of  the 
species  within  the  HCP  area  and  require 
special  management  and  protection  in 
the  futive.  Assuming  that  we  conclude, 
at  the  time  an  HCP  is  approved  and  the 
associated  incidental  take  permit  is 
issued,  that  the  plan  protects  those  areas 
essential  to  the  conservation  of  the  San 
Diego  fairy  shrimp,  we  would  revise  the 
critical  habitat  designation  to  exclude 
areas  outside  the  reserves,  preserves,  or 
other  conservation  lands  established 
under  the  plan.  Consistent  with  our 
listing  program  priorities,  we  would 
publish  a  proposed  rule  in  the  Federal 
Register  to  revise  the  critical  habitat 
boimdaries; 

(3)  As  in  (2)  above,  retain  only 
preserve  lands  within  the  critical  habitat 
designation,  on  the  premise  that  they 
encompass  areas  essential  for 
conservation  of  the  species  within  the 
HCP  area  and  require  special 
management  and  protection  in  the 
future.  However,  luider  this  approach, 
the  exclusion  of  areas  outside  the 
preserve  lands  from  critical  habitat 
would  occur  automatically  upon 
issuance  of  the  incidental  take  permit. 
The  public  would  be  notified  and  have 
the  opportunity  to  comment  on  the 
boundaries  of  the  preserve  lands  and  the 
revision  of  designated  critical  habitat 
during  the  public  review  and  comment 
process  for  HCP  approval  and 
permitting; 

(4)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
species,  and  no  further  special 
management  or  protection  is  required. 
Consistent  with  our  listing  program 
priorities,  we  would  publish  a  proposed 
rule  in  the  Federal  Register  to  revise  the 
critical  habitat  boundaries;  or 

(5)  Remove  designated  critical  habitat 
entirely  from  within  the  boundaries  of 
an  HCP  when  the  plan  is  approved 
(including  preserve  lands),  on  the 
premise  that  the  HCP  establishes  long- 
term  commitments  to  conserve  the 
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species,  and  no  adi  litional  special 
management  or  pmtection  is  required. 
This  exclusion  froi  a  critical  habitat 
would  occur  auton  latically  upon 
issuance  of  the  inc  dental  take  permit. 
The  public  would  )e  notified  and  have 
the  opportunity  to  comment  on  the 
revision  of  designa  ted  critical  habitat 
during  the  public  notification  process 
for  HCP  approval  i  nd  permitting. 

Our  practice  is  to  make  comments, 
including  names  aid  home  addresses  of 
respondents,  available  for  public  review 
during  regular  bus  ness  hours. 
Individual  responc  ents  may  request  that 
we  withhold  their  nome  address  from 
the  nilemaking  reoord,  which  we  will 
honor  to  the  extenj  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  ident  ity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  addr(  ss,  you  must  state 
this  prominently  a ;  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  subniissions  from 
organizations  or  bvisinesses,  and  from 
individuals  identil  ying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspecti  sn  in  thefr  entirety. 

Peer  Review 

In  accordance  w  ith  our  policy 
published  in  the  F  ideral  Register  on 
July  1,  1994  (59  FF  34270),  we  will  seek 
the  expert  opinion  5  of  at  least  three 
appropriate  and  in  dependent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  rek^iew  is  to  ensiare 
listing  decisions  ai  e  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  mil  send  these  peer 
reviewers  copies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Regist  ir.  We  will  invite 
these  peer  reviewars  to  comment, 
during  the  public  comment  period,  on 
the  specific  assum  }tions  and 
conclusions  regarc  ing  the  proposed 
designation  of  crit  cal  habitat. 

We  will  conside  r  all  comments  and 
information  receiv  ed  during  the  60-day 
comment  period  o  a  this  proposed  rule 
dvuing  preparatioii  of  a  final 
rulemaking.  Accoidingly,  the  final 
decision  may  diffe  r  from  this  proposal. 

Public  Hearings 

The  Act  provi 
pubhc  hearings  or 
requested.  Reques 
must  be  made  at 
the  close  of  the 
We  will  schedule 
this  proposal,  if 
announce  the 
those  hearings  in 
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for  one  or  more 
this  proposal,  if 
s  for  public  hearings 
15  days  prior  to 
ic  comment  period, 
jublic  hearings  on 
are  requested,  and 
,  times,  and  places  of 
\  he  Federal  Register 
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and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  imderstand.  We  invite  your 
comments  on  how  to  make  proposed 
rules  easier  to  imderstand  including 
answers  to  questions  such  as  the 
following:  (1)  Are  the  requirements  in 
the  dociunent  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  proposed  nile  easier  to 
understand? 

Required  Determinatioiis 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB),  under  Executive  Order  12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  The  San 
Diego  fairy  shrimp  was  listed  as  an 
endangered  species  in  1997.  In  fiscal 
years  1997  through  1999,  we  conducted 
27  formal  section  7  consultations  with 
other  Federal  agencies  to  ensure  that 
their  actions  would  not  jeopardize  the 
continued  existence  of  the  fairy  shrimp. 

Approximately  18  ha  (45  ac)  of  the 
areas  encompassing  proposed  critical 
habitat  for  the  San  Diego  feiiry  shrimp 
are  currently  of  unknown  occupancy. 
The  remciining  areas  of  vernal  pools 
within  the  total  designated  critical 
habitat  area  cire  occupied  by  San  Diego 
fairy  shrimp.  Under  the  Act,  critical 
habitat  may  not  be  adversely  modified 
by  a  Federal  agency  action;  critical 
habitat  does  not  impose  emy  restrictions 
on  non-Federal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored  or  permitted  by  a 
Federal  agency  (see  Table  2  below). 
Section  7  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  our  experience  with  the 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered  ■ 


as  "jeopardy"  imder  the  Act. 
Accordingly,  the  designation  of 
ciirrently  occupied  areas  as  critical 
habitat  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  (however,  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species). 
Designation  of  unoccupied  areas  as 
critical  habitat  may  have  impacts  on 
what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding,  but  since  the 
potentially  unoccupied  area  (area  of 
unknown  occupancy)  is  only  18  ha  (45 
ac),  we  expect  littie,  if  any,  additional 
impact  from  designating  this  area  as 
critical  habitat.  Additionally, 
designation  of  critical  habitat  in  areas 
that  are  not  known  to  be  occupied  by 
this  species  will  also  not  likely  result  in 
an  increased  regulatory  burden  since  the 
Corps  requires  review  of  projects 
requiring  permits  in  all  vernal  pools, 
whether  it  is  known  that  San  Diego  fairy 
shrimp  are  present  or  not.  We  will 
evaluate  this  impact  through  our 
economic  analysis  (under  section  4  of 
the  Act;  see  Economic  Analysis  section 
of  this  rule). 

(b)  This  nile  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Sem  Diego 
fairy  shrimp  since  the  listing  in  1997. 
The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  additional 
restrictions  to  those  that  currently  exist 
in  occupied  areas  of  proposed  critical 
habitat.  Additional  restrictions  may  be 
imposed  in  the  area  of  luiknown 
occupancy  proposed  as  critical  habitat; 
we  will  evaluate  this  possibility  through 
oiu'  economic  analysis  under  section  4 
of  the  Act.  Because  of  the  potential  for 
impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
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prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat.  We  expect  little  additional 
effect  for  the  potentially  unoccupied 
area  of  proposed  critical  habitat,  since 
this  area  (area  of  unknown  occupancy) 
is  only  18  ha  (45  ac).  Additionally, 
designation  of  critical  habitat  in  areas 


that  are  not  known  to  be  occupied  by 
this  species  will  also  not  likely  result  in 
an  increased  regulatory  burden  since  the 
Corps  requires  review  of  projects 
requiring  permits  in  all  vernal  pools, 
whether  it  is  known  that  San  Diego  fairy 
shrimp  are  present  or  not.  We  will 
review  the  effects  of  this  proposed 
action  on  Federal  agencies  or  non- 


Federal  persons  that  receive  Federal 
authorization  or  funding  in  the  area  of 
unknown  occupancy  critical  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 


Table  2.— Impacts  of  San  Diego  Fairy  Shrimp  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 

Activities  potentially  affected  by  species  listing  only  ^ 

Additional  activi- 
ties potentially 
affected  by  crit- 
ical habitat  des- 
ignation 2 

Federal      Activities      Potentially 
Affectec|3. 

Private     or     other     non-Federal 
Activities  Potentially  Affected". 

Activities  such  as  those  affecting  waters  of  the  United  States  by  the  Army  Corps  of  Engi- 
neers under  section  404  of  the  Clean  Water  Act;  road  construction  and  maintenance, 
right-of-way  designation,  and  regulation  of  agricultural  activities;  regulation  of  airport  im- 
provement activities  under  Federal  Aviation  Administration  jurisdiction;  military  training 
and  maneuvers  on  Marine  Corps  Base  Camp  Pendleton  and  Marine  Corps  Air  Station, 
Miramar  and  other  applicable  DOD  lands;  construction  of  roads  and  fences  along  the 
international  border  with  Mexico  and  associated  immigration  enforcement  activities  by 
the  Immigration  and  Naturalization  Service;  constmction  of  communication  sites  li- 
censed by  the  Federal  Communications  Commission,  and;  activities  funded  by  any 
Federal  agency. 

Activities  such  as  removing  or  destroying  San  Diego  fairy  shrimp  habitat  (as  defined  in 
the  primary  constituent  elements  discussion),  whether  by  mechanical,  chemical,  or 
other  means  (e.g.,  grading,  overgrazing,  construction,  road  building,  herbicide  applica- 
tion, etc.)  and  appreciably  decreasing  habitat  value  or  quality  through  indirect  effects 
(e.g.,  edge  effects,  invasion  of  exotic  plants  or  animals,  or  fragmentation  that  require  a 
Federal  action  (permit,  authorization,  or  funding)). 

None. 
None. 

^This  column  represents  the  activities  potentially  affected  by  listing  the  San  Diego  fairy  shrimp  as  an  endangered  species  (February  3,  1997; 
62  FR  4925)  under  the  Endangered  Species  Act. 

2  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing the  species. 

3  Activities  initiated  by  a  Federal  agency. 

"  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis  (under 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  under  Regulatory  Planning 
and  Review  above,  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence 
for  areas  of  occupied  critical  habitat.  As 
indicated  on  Table  1  (see  Proposed 
Critical  Habitat  Designation  section),  we 
designated  property  owned  by  Federal, 
State,  and  local  governments,  and 
private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Corps 
under  section  404  of  the  Clean  Water 
Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 


(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  Bureau  of  Land 
Management  or  U.S.  Forest  Service; 

(4)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities; 

(5)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration: 

(6)  Military  training  and  maneuvers 
on  Camp  Pendleton,  Miramar,  and  other 
applicable  DOD  lands; 

(7)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the  INS; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(10)  Activities  funded  by  the  U.S. 
Envirorunental  Protection  Agency,  U.S. 
Department  of  Energy,  or  any  other 
Federal  agency. 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  the  proposed 
critical  habitat  areas  Eire  carried  out  by 
small  entities  (as  defined  bv  the 


Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities  in  areas  of 
critical  habitat  occupied  by  the  species. 
We  expect  little  additional  effect  for  the 
potentially  unoccupied  area  of  proposed 
critical  habitat,  since  this  area  (area  of 
unknown  occupancy)  is  only  18  ha  (45 
ac).  Additionally,  designation  of  critical 
habitat  in  areas  that  are  not  known  to  be 
occupied  by  this  species  will  also  not 
likely  result  in  an  increased  regulatory 
burden  since  the  Corps  requires  review 
of  projects  requiring  permits  in  all 
vernal  pools,  whether  it  is  known  that 
San  Diego  fairy  shrimp  are  present  or 
not.  We  will  evaluate  whether 
designation  of  critical  habitat  in  the 
unknown  occupancy  area  will  have  an 
effect  on  activities  carried  out  by  small 
entities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
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whether  it  is  known  that  San  Diego  fairy 
shrimp  are  present  or  not. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  SlOO  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  San  Diego  fairy 
shrimp.  Due  to  current  public 
knowledge  of  the  species  protection,  the 
prohibition  against  take  of  the  species 
both  within  and  outside  of  the 
designated  areas,  and  the  fact  that 
critical  habitat  provides  no  incremental 
restrictions  in  areas  of  occupied  critical 
habitat,  we  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designation.  We  expect 
little  additional  effect  for  the  potentially 
unoccupied  area  of  proposed  critical 
habitat,  since  this  area  (area  of  unknown 
occupancy)  is  only  18  ha  (45  ac). 
Additionally,  designation  of  critical 
habitat  in  areas  that  are  not  known  to  be 
occupied  by  this  species  will  also  not 
likely  result  in  an  increased  regulatory 
burden  since  the  Corps  requires  review 
of  projects  requiring  permits  in  all 
vernal  pools,  whether  it  is  known  that 
San  Diego  fairy  shrimp  are  present  or 
not.  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
San  Diego  fairy  shrimp. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  the 
Service  requested  information  from  and 
coordinated  development  of  this  critical 
habitat  proposal  with  appropriate  State 
resource  agencies  in  California,  as  well 
as  during  the  listing  process.  We  will 
continue  to  coordinate  any  future 
designation  of  critical  habitat  for  the 


San  Diego  fairy  shrimp  with  the 
appropriate  State  agencies.  The 
designation  of  critical  habitat  in  areas 
currently  occupied  by  the  San  Diego 
fairy  shrimp  imposes  no  additional 
restrictions  to  those  currently  in  place 
and,  therefore,  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act,  and  plan  public 
hearings  on  the  proposed  designation 
during  the  comment  period.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  San  Diego  fairy    . 
shrimp. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government-to-Govemment  Relations 
with  Native  American  Tribal 
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Governments"  (59  FR  22951)  and  512 
DM  2,  we  iinderstand  that  Federally 
recognized  Tribes  must  be  related  to  on 
a  Govemment-to-Govemment  basis.  The 
1997  Secretaricd  Order  on  Native 
Americans  and  the  Act  clearly  states 
that  Tribal  lands  should  not  be 
designated  unless  absolutely  necessary 
for  the  conservation  of  the  species. 
According  to  the  Secretarial  Order, 
"Critical  habitat  shall  not  be  designated 
in  an  area  that  may  impact  Tribal  trust 
resources  unless  it  is  determined 
essential  to  conserve  a  listed  species,  hi 
designating  critical  habitat,  the  Services 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 

We  determined  that  there  are  no 
Tribal  lands  essential  for  the 
conservation  of  the  San  Diego  fairy 


shrimp  because  they  do  not  support 
populations  or  suitable  habitat. 
Therefore,  we  are  not  proposing  to 
designate  critical  habitat  for  the  San 
Diego  fairy  shrimp  on  Tribal  lands. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  authors  of  this  notice  are 
the  Carlsbad  Fish  and  Wildlife  Office 
staff  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below: 

PART  17— [AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Fairy  shrimp,  San  Diego"  under 
"CRUSTACEANS"  to  read  as  follows: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate 

population  where 

endangered  or 

threatened 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


Crustaceans 


Fairy  shrimp,  San 
Diego. 


Branchinecta 
sandiegonensis. 


U.S.A.  (CA) NA 


608 


17.95(h) 


NA 


3.  In  §  17.95  add  critical  habitat  for 
the  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis)  imder 
paragraph  (h)  in  the  same  alphabetical 
order  as  this  species  occurs  in 
§  17.11(h),  to  read  as  follows: 


Sec.  17.95    Critical  habitat — fish  and 
vdldlife. 


(h)  Crustaceans 

*        *        *        * 


San  Diego  fairy  shrimp  (Branchinecta 
sandiegonensis) 

1 .  Critical  habitat  units  are  depicted 
for  Orange  and  San  Diego  Coimties, 
California,  on  the  maps  below. 
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Pre  posed  San  Diego  Fairy  Shrimp  Critical  Habitat  Units 


Pacific  Ocean 


Orange 
County 


Riverside 
County 


San  Diego 
County 


Units 


Unit  4 
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2.  Critical  habitat  includes  vernal  pool 
basins  and  vernal  pool  complexes 
indicated  on  the  maps  below  and  their 
associated  watersheds  and  hydrologic 
regime. 

3.  Within  these  areas,  the  primary 
constituent  elements  include,  but  are 
not  limited  to,  those  habitat  components 
that  are  essential  for  the  primary 
biological  needs  of  foraging,  sheltering, 
reproduction,  and  dispersal.  The 
primary  constituent  elements  eire  found 
in  those  areas  that  support  or  have  the 


potential  to  support  vernal  pools  or 
other  ephemeral  depressional  wetlands. 
Within  these  seasonal  wetlands,  specific 
associations  that  are  essential  to  the 
primary  biological  needs  of  the  San 
Diego  fairy  shrimp  include,  but  are  not 
limited  to,  the  following:  small  to  large 
vernal  pools  with  shallow  to  moderate 
depths  that  hold  water  for  at  least  5  days 
but  not  necessarily  every  year;  entire 
watershed(s)  and  hydrology  for  vernal 
pool  basins  and  their  associated  vernal 
pool  complexes,  ephemeral 


depressional  wetlands,  flat  or  gently 
sloping  topography,  and  any  soil  type 
with  a  clay  component  and/or  an 
impermeable  surface  or  subsurface  layer 
known  to  support  vernal  pool  habitat. 
4.  Critical  habitat  does  not  include 
nonfederal  lands  covered  by  a  Habitat 
Conservation  Plan  or  Subarea  Plan,  with 
an  executed  implementation  agreement, 
approved  for  the  San  Diego  fairy  shrimp 
under  section  10(a)(l)(B}  of  the  Act  on 
or  before  March  8,  2000. 

BU.UNG  CODE  4310-S5-P 
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Map  Unit  1;  Orange  County,  California.  From 
uses  1:24,000  quadrangle  map  Newport 
Beach,  California  (1981).  The  following  lands 
located  in  Fairview  Regional  Park  within  the 


City  of  Costa  Mesa  are  being  proposed  for 
critical  habitat:  starting  from  UTM  coordinate 
413000  E,  3725000  N  to  413000  E.  3724000 


N  to  412000  E,  3724000  N  to  412000  E. 
3725000  N  to  413000  E,  3725000  N. 
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Map  Unit  2;  San  Diego  County,  California. 
From  uses  1:24,000  quadrangle  maps 
Oceanside,  California  (1975),  San  Onofre 
Bluffs,  California  (1975),  Las  Pulgas  Canyon, 
California  (1968),  Morro  Hills,  California 
(1968),  San  Luis  Rey,  California  (1975), 
Encinitas,  California  (1975):  The  following 
lands  within  San  Clemente,  California  (1975) 
quadrangle  map  starting  at  UTM  coordinate 
452000  E,  3700000  N  to  452000  E,  3699000 
N  to  452000  E,  3700000  N  to  451000  E, 
3698000  N  to  449000  E,  3698000  N  to  449000 
E,  3699000  N  to  447000  E,  3699000  N  to 
447000  E,  3700000  N  to  452000  E,  3700000 
N.  The  following  lands  within  San  Clemente, 
California  (1975)  quadrangle  map  starting  at 
UTM  coordinate  447000  E,  3694000  N  to 
448000  E,  3694000  N  to  448000  E,  3692000 
N  within  San  Onofre  Bluffs,  California  (1975) 
to  447000  E,  3692000  N  to  448000  E,  3694000 
N  to  447000  E,  3694000  N  within  San 
Clemente,  California  (1975)  quadrangle  map 
to  the  Pacific  Ocean  but  not  including  the 
Pacific  Ocean.  The  following  lands  within 
Morro  Hills,  California  (1968)  quadrangle 
map  starting  at  UTM  coordinate  468000  E, 
3686000  N  to  468000  E,  3685000  N  to  466000 
E,  3685000  N  to  466000  E,  3686000  N  to 
468000  E,  3686000  N.  The  following  lands 
within  Morro  Hills,  California  (1968) 
quadrangle  map  starting  at  UTM  coordinate 


471000  E,  3691000  N,  to  471000  E,  3690000 
N,  to  469000  E,  3690000  N,  to  469000  E, 
3691000  N,  to  471000  E,  3691000.  The 
following  lands  within  Morro  Hills. 
California  (1968)  quadrangle  map  stauiing  at 
UTM  coordinate  471000  E,  3689000  N,  to 
471000  E,  3688000  N,  to  470000  E,  3688000 
N,  to  470000  E,  3689000  N,  to  471000  E, 
3689000.  The  following  lands  within  Las 
Pulgas  Canyon,  California  (1968)  quadrangle 
map  starting  at  UTM  coordinate  456000  E, 
3688000  N,  to  456000  E,  3687000  N,  to 
457000  E,  3687000  N,  to  457000  E,  3686000 
N,  to  458000  E,  3686000  N,  to  458000  E, 
3685000  N,  to  460000  E,  3685000  N,  to 
460000  E,  3684000  N,  to  461000  E,  3684000 
N,  to  461000  E,  3682000  N,  to  460000  E, 
3682000  N,  to  460000  E,  3680000  N,  to 
461000  E,  3680000  N,  to  461000  E.  3679000 
N,  to  459000  E,  3679000  N,  to  459000  E, 
3680000  N,  to  458000  E,  3680000  N,  to 
458000  E,  3681000  N,  to  457000  E,  3681000 
N,  to  457000  E,  3684000  N,  to  455000  E, 
3684000  N,  to  455000  E,  3686000  N,  to 
454000  E,  3686000  N,  to  454000  E,  3687000 
N,  to  455000  E,  3687000  N,  to  455000  E, 
3688000  N,  to  456000  E,  3688000.  Excluding 
the  following:  the  Las  Pulgas  Canyon, 
California  (1968)  quadrangle  map  starting  at 
UTM  coordinate  456000  E,  3686000  N,  to 
457000  E,  3686000  N,  to  457000  E,  3685000 


N,  to  456000  E,  to  3685000  N,  to  456000  E, 
3686000  N.  The  following  lands  within  Las 
Pulgas  Canyon,  California  (1968)  quadrangle 
map  starting  at  UTM  coordinate  464000  E, 
3682000  N,  to  464000  E,  3681000  N,  to 
465000  E.  3681000  N,  to  465000  E,  3680000 
N,  to  464000  E,  3680000  N.  to  464000  E, 
3679000  N,  to  467000  E,  3679000  N  within 
the  Morro  Hills,  California  (1968)  quadrangle 
map  to  467000  E,  3677000  N  within  the  San 
Luis  Rey,  California  (1975)  quadrangle  map 
to  466000  E,  3677000  N,  to  466000  E, 
3675000  N,  to  463000  E,  3675000  N  within 
the  Oceanside,  California  (1975)  quadrangle 
map,  to  463000  E,  3682000  N  within  the  Las 
Pulgas  Canyon,  California  (1968)  quadrangle 
map  to  464000  E,  3682000  N.  The  following 
lands  within  San  Luis  Rey,  California  (1975) 
quadrangle  map  starting  at  UTM  coordinate 
473000  E,  3666000  N  to  474000  E,  3666000 
N  to  474000  E,  3665000  N  to  473000  E. 
3665000  N  to  473000  E,  3666000  N.  The 
following  lands  within  Encinitas,  California 
(1975)  quadrangle  map  starting  at  UTM 
coordinate  471000  E,  3664000  N  to  471000  E, 
3662000  N  to  470000  E,  3662000  N  to  470000 
E,  3664000  N  to  471000  E,  3664000  N. 
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Map  Unit  3;  San  Dieg 
From  USGS  1:24,000 
Marcos,  California 
(1975),  San  Pasqual 
following  lands  wi 
California  (1968)  qua 
UTM  coordinate 
483000  E,  3667000  N 
N  to  485000  E, 
3666000  N  to  483000 


County,  California, 
quadrangle  map  San 
(1<  68),  Ramona,  California 
California  (1971):  The 
San  Marcos, 
rangle  map  starting  at 
483(100  E,  3668000  N  to 
to  485000  E,  3667000 
36660  )0  N  to  483000  E, 

E,  3665000  N  to  481000 


E,  3665000  N  to  481000  E,  3668000  N  to 
483000  E,  3668000  N.  The  following  lands 
within  San  Pasqual,  California  (1971) 
quadrangle  map  starting  at  UTM  coordinate 
509000  E,  3657000  N  to  509000  E,  3656000 
N  to  510000  E,  3656000  N  to  510000  E, 
3655000  N  to  511000  E,  3655000  N  to  511000 
E,  3656000  N  to  512000  E,  3656000  N  within 
Ramona,  California  (1975)  quadrangle  map  to 
512000  E,  3655000  N  to  513000  E,  3655000 
N  to  513000  E,  3654000  N  to  512000  E. 


3654000  N  to  512000  E,  3653000  N  to  509000 
E,  3653000  N  within  San  Pasqual,  California 
(1971)  quadrangle  map  to  509000  E,  3654000 
N  to  504000  E,  3654000  N  to  504000  E, 
3655000  N  to  505000  E,  3655000  N  to  505000 
E,  3656000  N  to  506000  E,  3656000  N  to 
506000  E,  3655000  N  to  507000  E,  3655000 
N  to  507000  E,  3656000  N  to  508000  E, 
3656000  N  to  508000  E,  3657000  N  to  509000 
E, 3657000  N. 
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BILLING  CODE  4310-55-C 

Map  Unit  4;  San  Diego  County,  California. 
From  uses  1:24.000  quadrangle  maps  Del 
Mar.  California  (1975),  La  Mesa.  California 
(1975),  La  Jolla,  California  (1975),  Poway, 
California  (1975),  National  City,  California 
(1975).  The  following  federal  and  state  lands 
within  Del  Mar,  California  (1975)  quadrangle 
map  starting  at  UTM  coordinate  484000  E. 
3646000  N,  to  486000  E,  3646000  N,  to 
486000  E,  3644000  N,  to  484000  E,  3644000 
N  to  484000  E,  3646000  N.  Excluding  all 
lands  within  the  jurisdiction  of  the  City  of 
San  Diego  and  the  County  of  San  Diego 
MSCP.  The  following  federal  and  state  lands 
within  Del  Mar,  California  (1975)  quadrangle 


map  starting  at  UTM  coordinate  483000  E, 
3643000  N,  to  485000  E,  3643000  N,  to 
485000  E,  3642000  N,  to  483000  E.  3642000 
N,  to  483000  E,  3643000  N.  Excluding  all 
lands  within  the  jurisdiction  of  the  City  of 
San  Diego  and  the  County  of  San  Diego 
MSCP.  The  following  federal  and  state  lands 
within  Del  Mar,  California  (1975)  quadrangle 
map  starting  at  UTM  coordinate  486000  E, 
3638000  N  to  486000  E.  3639000  N  to  489000 
E,  3639000  N  within  the  Poway.  California 
(1975)  quadrangle  map  to  489000  E.  3640000 
N  to  490000  E,  3640000  N  to  490000  E. 
3639000  N  to  491000  E,  3639000  N  to  491000 
E,  3638000  N  to  492000  E,  3638000  N  to 
492000  E,  3636000  N  within  the  La  Mesa, 


California  (1975)  quadrangle  map  to  490000 
E.  3636000  N  to  490000  E.  3635000  N  to 
492000  E,  3635000  N  to  492000  E.  3633000 
N  to  491000  E.  3633000  N  to  491000  E. 
3634000  N  to  490000  E.  3634000  N  to  490000 
E.  3632000  N  to  488000  E.  3632000  N  within 
the  La  Jolla.  California  (1975)  quadrangle 
map  to  488000  E.  3633000  N  to  487000  E. 
3633000  N  to  487000  E.  3632000  N  to  486000 
E.  3632000  N  to  486000  E.  3633000  N  to 
485000  E,  3633000  N  to  485000  E.  3634000 
N  to  486000  E.  3634000  N  to  486000  E. 
3635000  N  to  483000  E.  3635000  N  to  483000 
E.  3637000  N  to  481000  E.  3637000  N  to 
481000  E.  3638000  N  within  the  Del  Mar. 
California  (1975)  quadrangle  map  to  486000 
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E,  3638000  N  to  486001 1 
486000  E,  3637000  N 
N  to  488000  E.  363800(  i 
3638000  N.  Excluding 
Mar.  California  (1975) 
starting  at  486000  E, 
3638000  N  to  488000  I 
the  La  JoUa,  California 
map  to  486000  E 


E,  3639000  N  to 
488000  E.  3637000 
N  to  486000  E. 
he  following:  the  Del 
[uadrangle  map 
3q38000  N  to  488000  E, 
3637000  N  within 
1975)  quadrangle 
3637000  N  to  486000  E, 


BILUNG  CODE  431(>-5S-C 


Map  Unit  5;  San  Die^ 
From  uses  1:24,000 
National  City, 


3638000  N  Del  Mar,  California  (1975) 
quadrangle  map  and  excluding  all  lands 
within  the  jurisdiction  of  the  City  of  San 
Diego  and  the  County  of  San  Diego  MSCP. 
The  following  federal  and  state  lands  within 
La  Mesa,  California  (1975)  quadrangle  map 
starting  at  UTM  coordinate  491000  E, 
3630000  N  to  491000  E,  3628000  N  to  489000 
E.  3628000  N  to  489000  E,  3629000  N  to 


490000  E,  3629000  N  to  490000  E,  3630000 
N  to  491000  E,  3630000  N.  The  following 
federal  and  state  lands  within  National  City, 
California  (1975)  quadrangle  map  starting  at 
UTM  coordinate  495000  E,  3623000  N  to 
495000  E,  3622000  N  to  493000  E,  3622000 
N  to  493000  E,  3623000  N  to  495000  E, 
3623000  N. 


BILUNG  CODE  4310-55-P 


County,  California, 
quadrangle  map 
Califoiiiia  (1975),  Jamul 


Mountains,  California  (1971),  Dulzura, 
California  (1988),  Otay  Mesa,  California 
(1975),  Imperial  Beach,  California  (1975):  The 
following  federal  and  state  lands  within 
Jamul  Mountains,  California  (1971) 


quadrangle  map  starting  at  UTM  coordinate 
511000  E,  3612000  N,  to  512000  E,  3612000 
N  within  the  Dulzura,  California  (1988) 
quadrangle  map  to  512000  E,  3611000  N  to 
511000  E,  3611000  N  within  the  Jamul 
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Mountains,  California  (1971)  quadrangle  map 
to  511000  E,  3612000  N.  The  following 
federal  and  state  lands  within  Otay  Mesa, 
California  (1975)  quadrangle  map  starting  at 
UTM  coordinate  506000  E,  3608000  N  to 
507000  E,  3608000  N  to  507000  E,  3606000 
N  to  506000  E,  3606000  N  to  506000  E, 
3608000  N.  The  following  federal  and  state 
lands  within  Otay  Mesa,  California  (1975) 
quadrangle  map  starting  at  UTM  coordinate 
505000  E,  3605000  N  to  506000  E,  3605000 


N  to  506000  E,  3603000  N  to  505000  E, 
3603000  N  to  505000  E,  3605000  N.  The 
following  federal  and  state  lands  within  Otay 
Mesa,  California  (1975)  quadrangle  map 
starting  at  UTM  coordinate  502000  E, 
3607000  N  to  503000  E,  3607000  N  to  503000 
E,  3605000  N  to  502000  E,  3605000  N  to 
502000  E,  3607000  N.  The  following  federal 
and  state  lands  within  Imperial  Beach, 
California  (1975)  quadrangle  map  starting  at 
UTM  coordinate  489000  E,  3603000  N  to 


489000  E,  3602000  N  to  488000  E,  3602000 
N  to  488000  E,  3603000  N  to  489000  E, 
3603000  N. 

Dated:  February  29,  2000. 

Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  00-5413  Filed  3-7-00;  8:45  am] 

BILUrMS  CODE  4310-5S-C 


Notices 


This  section  of  the  FEI  )ERAL  REGISTER 
contains  documents  ot  ler  than  rules  or 
proposed  rules  that  ar( :  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organizsition  and  functions  are 
examples  of  document  s  appearing  in  this 
section. 


DEPARTMEhfT  OF 
Forest  Service 


AGRICULTURE 


Southwestern  Region;  Authorization  of 
Livestock  Grazing  Activities  on  the 
Sacramento  Grazing  Allotment, 
Sacramento  Rangor  District,  Lincoln 
National  Forest,  Ol»ro  County,  NM 


agency:  Forest 
ACTION:  Revised 
prepjire  an 
statement. 


Ser  ice 


,  USDA. 
notice  of  intent  to 
environinental  impact 


SUMMARY:  The  Fore  st  Service  will 
prepare  an  environ]  nental  impact 
statement  on  a  prof  osal  to  authorize 
livestock  grazing  ac  tivities  on  the 
Sacramento  Grazin  ;  Allotment.  The 
project  area  encom  )asses  over  111,000 
acres  of  National  Fi  »rest  lands  on  the 
Sacramento  Ranger  District  of  the 
Lincoln  National  Forest.  The 
Sacramento  Grazin  5  Allotment 
comprises  approxu  aately  25%  of  the 
range  district.  The  )roject  has  generated 
controversy  on  thrt  e  main  points; 
effects  to  threatene  i  and  endangered 
animal  and  plant  s  )ecies,  concern  for 
degraded  riparian  <  reas,  and  forage 
competition  betwe(  sn  wildlife  and 
livestock. 

The  Notice  of  Int  ent  to  prepare  an 
Environmental  Imj  act  Statement  was 
first  published  in  t  le  Federal  Register 
on  Friday,  May  5,  :  999  (Volume  64. 
Number  86,  pages  !4132-24134).  The 
Notice  announced  that  a  draft 
environmental  imf  act  statement  would 
be  available  for  review  in  July  1999,  and 
a  final  environmen  tal  impact  statement 
would  be  for  review  in  September  1999. 
The  draft  environn  lental  impact 
statement  is  now  e  tpected  to  be  in  July 
2000  and  a  final  er  vironmental  impact 
statement  should  Oe  by  October  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Newmon  or  Mark  1  ]adwallader,  Lincoln 
National  Forest,  Ss  cramento  Ranger 
District,  P.O.  Box  ;  88,  Cloudcroft,  New 
Mexico.  88317.  (5(  5)  682-2551. 
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Dated:  February  4,  2000. 
Jose  M.  Martinez, 

Forest  Supervisor,  Lincoln  National  Forest. 
(PR  Doc.  00-5532  Filed  3-7-00;  8:45  am] 

BH.UNG  CODE  3410-11-M 


DEPARTIMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-803] 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Wtthout  Handles, 
From  the  People's  Republic  of  China; 
Preliminary  Results  and  Partial 
Reclsslon  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  recission  of  antidimiping 
duty  administrative  reviews  of  heavy 
forged  hand  tools,  finished  or 
unfinished,  with  or  without  handles, 
from  the  People's  Repubbc  of  China. 

summary:  The  Department  of  Commerce 
("the  Department")  has  preliminarily 
determined  that  sales  by  the 
respondents  in  these  reviews  covering 
the  period  February  1. 1998  through 
January  31, 1999,  have  been  made  below 
normal  value  ("NV").  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  reviews,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  March  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyman  Armstrong  or  Paul  Stolz, 
Antidumping/Countervailing  Duty 
Enforcement,  Office  IV,  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230; 
telephone  (202)  482-3601  or  (202)  482- 
4474,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 


made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
all  references  to  the  Department's 
regulations  are  to  19  CFR  Part  351  (April 
1999). 

Period  of  Review 

The  period  of  review  ("POR")  is 
February  1. 1998  through  January  31, 
1999. 

Background 

On  February  19,  1991,  the  Department 
published  in  the  Federal  Register  (56 
FR  6622)  the  antidumping  duty  orders 
on  heavy  forged  hand  tools,  finished  or 
unfinished,  with  or  without  handles 
("certain  heavy  forged  hand  tools"  or 
"HFHTs"),  from  the  People's  Republic 
of  China  ("PRC").  On  February  11, 1999. 
the  Department  published  in  the 
Federal  Register  (64  FR  6878)  a  notice 
of  opportunity  to  request  administrative 
reviews  of  these  antidumping  duty 
orders.  On  February  25, 1999.  four 
exporters  of  the  subject  merchandise 
requested  that  the  Department  conduct 
administrative  reviews  of  their  exports 
of  the  subject  merchandise.  Specifically, 
Fujian  Machinery  &  Equipment  Import 
&  Export  Corporation  ("FMEC") 
requested  that  the  Department  conduct 
administrative  reviews  of  its  exports  of 
HFHTs  within  the  following  classes  or 
kinds  or  merchandise  identified  in  the 
scope:  Axes/adzes;  hammers/sledges; 
and  picks/mattocks.  Shandong  Huarong 
General  Group  Corporation  ("Shandong 
Huarong")  requested  that  the 
Department  conduct  an  administrative 
review  of  its  exports  of  HFHTs  within 
the  bars/wedges  class  or  kind  of 
merchandise.  Liaoning  Machinery 
Import  &  Export  Corporation  ("LMC") 
requested  that  the  Department  conduct 
administrative  reviews  of  its  exports  of 
HFHTs  within  the  bars/wedges, 
hammers/sledges,  and  picks/mattocks 
classes  or  kinds  of  merchandise. 
Shandong  Machinery  Import  &  Export 
Corporation  ("SMC")  requested  that  the 
Department  conduct  administrative 
reviews  of  its  exports  of  HFHTs  within 
the  axes/adzes,  bars/wedges,  hammers/ 
sledges,  and  picks/mattocks  classes  or 
kinds  or  merchandise. 

In  addition,  on  March  1, 1999,  the 
petitioner,  O.  Ames  Co.,  requested  that 
the  Department  conduct  administrative 
reviews  of  exports  within  all  four 
classes  of  subject  merchandise  by 
Tianjin  Machinery  Import  &  Export 
Corporation  ("TMC"),  FMEC,  Shandong 
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Huarong,  LMC.  and  SMC.  The 
Department  initiated  these  reviews  on 
March  19,  1999  (64  FR  14860  (March  29, 
1999)). 

On  October  28, 1999,  the  Department 
extended  the  time  limits  for  completing 
the  preliminary  results  in  these 
proceedings  until  February  28,  2000  {see 
64  FR  58034  (October  28,  1999)).  The 
Depeirtment  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Act. 

Partial  Rescission 

In  its  May  28,  1999,  Section  A 
questionnaire  response,  Shandong 
Huarong  stated  that  during  the  FOR,  it 
sold  only  subject  merchandise  within 
the  bars/wedges  and  axes/adzes  classes 
or  kinds  of  merchandise.  Moreover, 
Shandong  Huarong  stated  that  it 
produced  only  bars  and  did  not  have 
access  to  the  information  necessary  for 
it  to  participate  in  the  review  of  its  sales 
of  HFHTs  within  the  axes/adzes  class  or 
kind  of  merchandise.  Furthermore, 
Shandong  Huarong  requested  that  it  be 
excluded  from  the  review  of  the 
hammers/sledges  and  picks/mattocks 
classes  or  kinds  of  merchandise.  Based 
on  our  review  of  U.S.  import  data 
obtained  from  the  U.S.  Customs  Service 
("Customs  Service"),  we  are 
preliminarily  rescinding  our  review  of 
Shandong  Huarong  with  respect  to  sales 
within  the  hammers/sledges  and  picks/ 
mattocks  classes  or  kinds  of 
merchandise.  As  noted  below,  we  have 
relied  upon  adverse  facts  available  in 
determining  the  preliminary  margin  for 
Shandong  Huarong's  sales  of  HFHTs 
within  the  axes/adzes  class  or  kind  of 
merchandise.  For  details  regarding  our 
decision  to  resort  to  adverse  facts 
available  see  the  Adverse  Facts 
Available  section  of  this  notice  below. 

In  its  May  28.  1999,  Section  A 
questionnaire  response,  LMC  noted  that 
it  sold  only  HFHTs  within  the  bars/ 
wedges  class  or  kind  of  merchandise. 
Based  upon  our  review  of  U.S.  import 
data  obtained  from  the  Customs  Service, 
we  are  preliminarily  rescinding  our 
review  of  LMC  with  respect  to  sales 
within  the  axes/adzes,  hammers/sledges 
and  picks/mattocks  classes  or  kinds  of 
merchandise. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hanmiers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars/ wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes. 


HFHTs  include  heads  for  drilling, 
hcunmers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  8205.20.60,  8205.59.30, 
8201.30.00,  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kg  (3.33  pounds)  in  weight 
and  under,  hoes  and  rakes,  and  bars  18 
inches  in  length  and  under.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  these 
orders  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verifications  of  the 
information  provided  by  the  trading 
companies  SMC  and  TMC,  as  well  as 
the  information  provided  by  their 
suppliers  (the  manufacturers  of  the 
subject  merchandise).  We  used  standard 
verification  procediu'es  including;  on- 
site  inspection  of  the  manufacturers' 
facilities,  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
relevant  source  documentation  as 
exhibits.  Our  verification  findings  are 
detailed  in  the  memoranda  dated 
February  28,  2000,  the  public  versions 
of  which  are  on  file  in  the  Central 
Records  Unit,  Room  B099  of  the  Main 
Commerce  building  (CRU-Public  File). 

Adverse  Facts  Available 

In  accordance  with  section  776(a)(2) 
of  the  Act,  the  Department  has 
determined  that  the  use  of  adverse  facts 
available  is  appropriate  for  purposes  of 
determining  the  preliminary 
antidumping  duty  margins  for  one  or 
more  classes  or  kinds  of  subject 
merchandise  sold  by  SMC,  FMEC  and 
Shandong  Huarong.  Section  776(a)(2)  of 
the  Act  provides  that; 

If  an  interested  party  or  any  other  person 
(A)  withholds  information  that  has  been 
requested  by  the  administering  authority  or 
the  Commission  under  this  title;  (B)  fails  to 


provide  such  information  by  the  deadlines 
for  the  submission  of  the  information  or  in 
the  form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782;  (C) 
significantly  impedes  a  proceeding  under 
this  title;  or  (D)  provides  such  information 
but  the  information  cannot  be  verified  as 
provided  in  section  782(i),  the  administering 
authority  and  the  Commission  shall,  subject 
to  section  782(d),  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination  under  this  title. 

Moreover,  section  776(b)  of  the  Act 
provides  that; 

If  the  administering  authority  or  the 
Commission  (as  the  case  may  be)  finds  that 
an  interested  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information  from  the 
administering  authority  or  the  Commission, 
the  administering  authority  or  the 
Commission  (as  the  case  may  be),  in  reaching 
the  applicable  determination  under  this  title, 
may  use  an  inference  that  is  adverse  to  the 
interests  of  that  party  in  selecting  from 
among  the  facts  otherwise  available. 

In  the  instant  review,  SMC,  FMEC  and 
Shandong  Huarong  failed  to  provide 
certain  information  that  was  requested 
by  the  Department.  In  addition,  the 
information  that  SMC  provided 
regarding  its  sales  of  hammers/sledges 
could  not  be  verified.  For  the  reasons  set 
forth  in  the  following  sections,  we  have 
determined  that  these  failures  warrant 
the  use  of  adverse  facts  available.. 

SMC 

Failure  To  Provide  Requested  ' 
Information 

Pursuant  to  requests  for  review  by 
SMC  and  the  petitioner,  the  Department 
requested  that  SMC  provide  sales  and 
factors  of  production  information 
regarding  its  sales  of  axes/adzes,  bars/ 
wedges,  hammers/sledges,  and  picks/ 
mattocks.  In  its  section  A  questionnaire 
response,  SMC  reported  quantity  and 
value  information  for  hammers/sledges, 
axes/adzes,  and  bars/wedges  while 
making  no  mention  of  picks/mattocks. 
However,  in  its  section  C  questionnaire 
response,  SMC  reported  only  sales  of 
hammers/sledges.  Moreover,  in  its 
December  13,  1999  supplemental 
questionnaire  response,  SMC  stated  that 
it  was  not  supplying  financial 
statements  for  one  of  its  suppliers 
because  that  supplier  produced  bars,  but 
SMC  was  "only  participating  in  the 
review  on  hammers."  On  December  28, 
1999.  SMC  submitted  additional 
information  which  included  a  chart 
identifying  the  quantity  and  value  of  its 
U.S.  sales  of  bars/wedges  and  axes/ 
adzes.  The  company  did  not  provide 
any  explanation  as  to  why  it  included 
sales  of  these  classes  or  kinds  of 
merchandise  in  the  chart.  At  the 
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8,  19,  and  22.  2000, 
the  Department  co  nducted  a  verification 
of  SMC's  question  laire  response  at  the 
company's  headqi  arters  in  Qingdao, 
China.  At  the  veri  ication,  the 
Department's  veri  iers  required  SMC  to 


reported  quantity  and 


value  of  its  U.S.  Sc  les  to  its  financial 
records  and  to  det  lonstrate  the 
completeness  of  it  3  reported  U.S.  sales. 
The  Department  notified  SMC  of  these 
requirements  in  it ;  verification  agenda 
dated  January  7,  2D00.  In  that  agenda, 
the  Department  re  ijuested  that  SMC 
prepare  specific  m  orksheets  and  have 
available  certain  r  jcords  which  the 
verifiers  intended  to  use  in  order  to 
ensure  that  SMC  j  roperly  reported  all  of 
its  U.S.  sales  of  su  Dject  merchandise. 
See  the  Departme:  it's  letter  to  TMC  and 
SMC,  dated  Janua  -y  7.  2000. 
transmitting  the  v  jrification  outline, 
the  start  of  the 
failed  to  prepare  any 


However,  prior  to 
verification,  SMC 


of  the  material  rec  uested  by  the 
Department.  Mort  over,  other  than 


providing  source  documents,  such  as 
invoices,  prior  to  the  commencement  of 
the  verification,  company  officials  had 
not  prepared  any  other  supporting 
documentation  to  demonstrate  how  the 
total  reported  quantity  and  value  of 
sales  reconciled  to  the  company's 
records.  Nevertheless,  during  the 
verification,  the  verifiers  afforded  SMC 
officials  an  opportunity  to  prepare 
worksheets  reconciling  the  total 
reported  quantity  and  value  of  the 
company's  U.S.  sales  of  hammers/ 
sledges  to  its  financial  records  ^ . 
However,  the  verifiers'  efforts  to  work 
with  company  officials  were  seriously 
impciired  for  the  following  reasons:  (1) 
They  discovered  that  company 
accountants  made  imorthodox 
accounting  entries  that  made  it  difficult 
to  tie  sales  invoices  to  the  monthly  sales 
journal  (for  a  detailed  discussion  of  this 
topic,  see  the  proprietary  version  of  the 
SMC  Sales  Verification  Report);  (2)  they 
found  that  for  some  U.S.  sales.  SMC  had 
misreported  the  date  of  sale;  and  (3)  at 
the  verification,  SMC  failed  to  provide 
certciin  documentation  requested  by  the 
verifiers.  The  verifiers'  efforts  to  work 
with  company  officials  and  the 
difficulties  that  they  encountered  are 
detailed  below. 

After  discussions  with  company 
officials,  the  verifiers  requested  that  the 
officials  create  three  charts  in  order  to 
reconcile  total  quantity  and  value:  (1)  a 
chart  reconciling  the  sales  revenue 
shown  on  the  financial  statements  to  the 
cumulative  sales  revenue  listed  for  all  of 
SMC's  departments;  (2)  a  chart  listing 
the  total  sales  revenue,  by  product,  for 
the  Hardware  and  Tools  Department  No. 
2  {"HTD2");  and  (3)  a  chart  listing  sales 
of  both  subject  and  non-subject 
hammers  by  HTD2  (the  third  chart  was 
based  on  information  from  SMC's  sales 
journal).  However,  the  charts  that 
company  officials  provided  in  response 
to  this  request  failed  to  reconcile  the 
total  reported  quantity  and  value  of 
SMC's  U.S.  sales  to  its  records. 
Company  officials  explained  that  the 
accountants  routinely  made  certain 
monthly  adjustments  (the  nature  of 
which  is  proprietary)  to  the  sales 
records  of  HTD2  which  rendered  the 
verifiers'  attempts  to  reconcile  total 
reported  quantity  and  value  imworkable 
(for  a  detailed  discussion  of  this  topic, 
see  the  proprietary  version  of  the  SMC 
Sales  Verification  Report).  Furthermore, 
because  some  of  these  adjustments 
pertained  to  extended  periods,  it  was 
not  possible  to  isolate  the  portion  of  the 
adjustments  that  pertained  solely  to  the 
POR;  nor  could  the  verifiers  tie  adjusted 


■  SMC  reported  only  U.S.  sales  of  HFHTs  within 
the  hamraers/sledges  class  or  kind  of  merchandise. 


sales  figures  to  SMC's  questionnaire 
response.  After  it  became  apparent  that 
SMC  could  not  use  the  prepared  charts 
to  reconcile  the  total  reported  quantity 
and  value  to  its  financial  statements,  the 
verifiers  attempted  additional 
procedures  to  test  the  completeness  and 
accuracy  of  SMC's  reported  U.S.  sales 
using  the  books  and  records  that  were 
available. 

Specifically,  the  verifiers  requested 
that  company  officials  prepare  a  chart, 
similar  to  the  third  chart  described 
above,  except  that  it  was  to  be  based  on 
SMC's  inventory  journal  for  HTD2.  After 
affording  company  officials  with  ample 
time  to  respond  to  this  request,  officials 
provided  a  new  quantity  and  value  chart 
and  attempted  to  demonstrate  how  it 
could  be  tied  to  SMC's  reported  sales  by 
making  certain  adjustments.  Officials 
offered  no  explanation  as  to  why  they 
did  not  provide  the  specific  chart  that 
the  verifiers  requested.  The  attempt  to 
reconcile  total  reported  quantity  and 
value  using  the  new  chart  was 
imsuccessful. 

Additionally,  the  attempts  to 
reconcile  total  reported  quantity  and 
value  were  complicated  by  the  fact  that 
SMC  inaccurately  reported  its  date  of 
sale  methodology.  In  its  questionnaire 
responses,  SMC  reported  that  it  used  the 
invoice  date  as  the  date  of  sale. 
However,  at  the  verification,  the 
verifiers  found  that  SMC  had,  in  fact, 
used  both  the  invoice  and.  in  some 
cases,  a  projected  U.S.  customs  entry 
date,  as  the  date  of  sale  for  reporting 
purposes. 

As  a  result  of  the  difficulties  outlined 
above,  SMC  was  unable  to  demonstrate 
that  it  properly  reported  all  of  its  U.S. 
sales  of  hammers/sledges.  The 
Department's  antidumping  analysis  is 
based  fundamentally  on  an  evaluation 
of  a  respondent's  U.S.  selling  practices. 
Thus,  a  complete  and  accurate  reporting 
of  U.S.  sales  is  central  to  determining 
accurate  dumping  margins.  Because 
SMC  could  not  establish  the 
completeness  of  its  reported  U.S.  sales, 
we  consider  SMC  to  have  failed 
verification. 

Use  of  Adverse  Facts  Available 

As  noted  above,  the  record  in  this 
review  demonstrates  that  SMC  failed  to 
report  sales  and  factors  of  production 
information  regarding  its  sales  of  axes/ 
adzes,  bars/wedges,  and  picks/mattocks 
and  that  it  provided  information 
regarding  its  sales  of  hammers/sledges 
that  could  not  be  verified.  Therefore, 
pursuant  to  section  776(a)(2)(A)  &  (D)  of 
the  Act,  we  have  relied  upon  facts 
available  in  reaching  our  preliminary 
results  for  SMC.  Moreover,  the  fact  that 
SMC  was  aware  of  its  sales  of  HFHTs 
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within  the  axes/adzes,  bars/wedges,  and 
picks/mattocks  classes  or  kinds  of 
subject  merchandise  and  that  the 
Department  readily  obtained  general 
information  regarding  the  existence  of 
such  sales  at  the  verification,  supports 
our  determination  that  SMC  did  not  act 
to  the  best  of  its  ability  to  report  sales 
and  factors  of  production  information 
for  such  transactions.  Furthermore,  SMC 
failed  to  act  to  the  best  of  its  ability 
during  the  course  of  these  reviews  by 
failing  to  demonstrate  the  accuracy  of  its 
reported  U.S.  sales  of  hammers/sledges 
at  the  verification.  Therefore,  pursuant 
to  section  776(b)  of  the  Act,  we  have 
used  an  adverse  inference  in  selecting 
facts  available  margins  for  SMC. 
Specifically,  we  have  based  SMC's 
preliminary  margin  on  the  highest 
margin  fi-om  this  or  any  prior  segment 
of  this  proceeding.  See  Ferro  Union  v. 
United  States  44  F.  Supp.  2  1310  {CIT 
1999)  [Ferro  Union). 

FMEC 

Failure  to  Provide  Requested 
Information 

Pursuant  to  requests  for  review  by 
FMEC  and  the  petitioner,  the 
Department  requested  that  FMEC 
provide  sales  and  factors  of  production 
information  regarding  its  sales  of  axes/ 
adzes,  bars/wedges,  hammers/sledges, 
and  picks/mattocks.  FMEC  submitted  its 
responses  to  section  A  and  to  sections 
C  and  D  of  the  Department's 
questionnaire  on  May  28, 1999,  and 
June  21, 1999,  respectively.  In  order  for 
the  Department  to  adequately  analyze 
FMEC's  selling  practices  and  accurately 
calculate  margins  for  the  company,  we 
requested  additional  information  from 
FMEC  in  a  supplemental  questionnaire 
dated  November  19,  1999.  FMEC  did 
not  submit  a  response  to  the 
Department's  supplemental 
questionnaire.  On  December  15, 1999, 
FMEC  informed  the  Department  that  it 
woiUd  not  participate  further  in  these 
administrative  reviews. 

After  reviewing  the  record  in  this 
review,  we  have  determined  that  the 
information  submitted  by  FMEC 
regarding  axes/adzes,  bars/wedges, 
hammers/sledges  and  picks/mattocks  is 
so  incomplete  as  to  be  imusable  for 
calculating  a  margin.  Accordingly, 
notwithstanding  section  782(e)  of  the 
Act,  as  described  below,  pursuant  to 
776(a)  of  the  Act,  we  are  using  the  facts 
available  to  determine  FMEC's  margins 
with  respect  to  all  four  classes  or  kinds 
or  merchandise. 

Use  of  Adverse  Facts  Available 

In  accordance  with  section 
776(a)(2)(A)  of  the  Act,  we  have 


determined  that  FMEC's  failure  to 
respond  to  the  Department's 
supplemental  questionnaire  warrants 
the  use  of  facts  available.  Moreover, 
FMEC's  failure  to  make  any  attempt  to 
respond  to  the  Department's 
supplemental  questionnaire  and  its 
intentional  withdrawal  from  this 
review,  supports  our  determination  that 
FMEC  did  not  act  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  "Therefore,  pursuant  to 
section  776(b)  of  the  Act,  we 
preliminarily  determine  that  FMEC  is 
not  entitled  to  a  separate  rate  and  will 
be  subject  to  the  PRC  country-wide 
rates,  which  are  based  on  adverse  facts 
available.  For  further  details,  see  the 
Separate  Rates  Determination,  and  the 
Adverse  Facts  Available  and  the 
Country-Wide  Rates  sections  of  this 
notice  below. 

Shandong  Huarong 

Failiu-e  to  Provide  Requested 
Information 

Pursuant  to  requests  for  review  by 
Shandong  Huarong  and  the  petitioner, 
the  Department  requested  that 
Shandong  Huarong  provide  sales  and 
factors  of  production  information 
regarding  its  sales  of  axes/adzes,  bars/ 
wedges,  hammers/sledges,  and  picks/ 
mattocks.  In  its  section  A  questionnaire 
response,  Shandong  Huarong  stated  that 
although  it  sold  axes  within  the  scope 
of  the  antidiunping  duty  order,  it  "does 
not  have  access  to  the  required 
information  to  participate  in  the  review 
on  axes."  Shandong  Huarong  never 
provided  the  Department  with  any  sales 
or  factors  of  production  information 
with  respect  to  its  sales  of  axes. 
Moreover,  Shandong  Huarong  never 
explained  why  it  did  not  have  access  to 
information  regarding  axes. 

We  issued  to  Shandong  Huarong  a 
supplemental  questionnaire  notifying 
Shandong  Huarong  of  the  deficiencies 
in  its  submissions  and  providing  it  with 
an  opportunity  to  remedy  these 
deficiencies.  See  the  letter  to  Shandong 
Huarong,  dated  November  19,  1999, 
transmitting  the  supplemental 
questionnaire.  Shandong  Huarong  failed 
to  correct  these  deficiencies.  After 
reviewing  the  record  in  this  review,  we 
have  determined  that  the  information 
submitted  by  Shandong  Huarong 
regarding  axes/adzes  is  so  incomplete  as 
to  be  unusable  for  calculating  a  margin. 
Accordingly,  notwithstanding  section 
782(e)  of  the  Act,  as  described  below, 
pursuant  to  776(a)  of  the  Act,  we  are 
using  the  facts  available  to  determine 
Shandong  Huarong's  margins  with 
respect  to  axes/adzes. 


Use  of  Adverse  Facts  Available 

As  noted  above,  the  record  in  this 
review  shows  that  Shandong  Huarong 
did  not  provide  sales  and  factors  of 
production  information  regarding  its 
sales  of  axes/adzes.  Although  Shandong 
Huarong  stated  that  it  did  not  have 
access  to  this  information,  it  never 
explained  why  this  was  the  case. 
Therefore,  pursuant  to  section 
776(a)(2)(A)  of  the  Act,  we  have  reUed 
upon  facts  available  in  reaching  our 
preliminary  results  with  respect  to 
Shandong  Huarong's  sales  of  axes. 
Moreover,  the  fact  that  Shandong 
Huarong  provided  no  evidence  that  it 
ever  attempted  to  obtain  from  its 
suppliers  any  factors  of  production 
information  regarding  axes/adzes, 
supports  our  determination  that 
Shandong  Huarong  did  not  act  to  the 
best  of  its  ability  to  report  information 
regarding  axes/adzes.  Therefore, 
pursuant  to  section  776(b)  of  the  Act,  we 
have  used  an  adverse  inference  in 
selecting  a  facts  available  margin  with 
respect  to  HFHT  sales  by  Shandong 
Huarong  within  the  axes /adzes  class  of 
kind  of  merchandise.  Specifically,  we 
have  based  Shandong  Huarong's 
preliminary  margin  for  axes/adzes  on 
the  highest  margin  from  this  or  any 
prior  segment  of  this  proceeding.  See 
Ferro  Union. 

Corroboration 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  (H.R.  Doc.  103-316  (2nd  Sess. 
1994)  states  that  "corroborate"  means  to 
determine  that  the  information  used  has 
probative  value.  See  SAA  at  870.  To 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  duinping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  See 
Grain-Oriented  Electrical  Steel  From 
Italy;  Preliminary  Results  of 
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supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
the  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  ciny  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
whether  each  exporter  sets  its  own 
export  prices  independent  of  the 
government  and  without  the  approval  of 
a  govenmient  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  See,  Silicon  Carbide,  59 
FR  at  22587  and  Sparklers,  56  FR  at 
20589. 

In  the  final  results  of  the  1997-1998 
reviews  of  HFHTs,  the  Department 
granted  separate  rates  to  Shandong 
Huarong,  LMC,  and  TMC.  See  Heavy 
Forged  Hand  Tools  From  the  People's 
Republic  of  China;  Final  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Reviews,  64  FR  43659 
(August  11, 1999)  ("Hand  Tools"). 
While  these  three  companies  received 
separate  rates  in  several  previous 
segments  of  these  proceedings,  it  is  the 
Department's  policy  to  evaluate  separate 
rates  questioimaire  responses  each  time 
a  respondent  makes  a  separate  rates 
claim,  regardless  of  any  separate  rate  the 
respondent  received  in  the  past.  See 
Manganese  Metal  From  the  People's 
Republic  of  China,  Final  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review,  63  FR  12441 
(March  13.  1998).  In  the  instant  reviews, 
these  companies  submitted  complete 
responses  to  the  separate  rates  section  of 
the  Department's  questionnaire.  The 
evidence  submitted  in  these  reviews  by 
Shandong  Huarong,  LMC,  and  TMC 
included  government  laws  and 
regulations  on  corporate  ownership, 
business  licences,  and  narrative 
information  regarding  the  companies' 
operations  and  selection  of 
management.  This  evidence  is 
consistent  with  the  Department's 
findings  in  previous  reviews  and 
supports  a  finding  that  control  of 
companies  in  the  PRC  has  been 
decentralized  and  that  the  respondent 
companies'  operations  are,  in  fact, 


autonomous  from  the  PRC  government. 
We  therefore  preliminarily  determine 
that  these  companies  continue  to  be 
entitled  to  separate  rates. 

With  respect  to  FMEC,  since  it 
terminated  its  participation  in  this 
review  and  we  were  not  able  to  verify 
the  information  the  company  submitted, 
we  preliminarily  determine  that  FMEC 
did  not  establish  its  entitlement  to  a 
separate  rate. 

SMC  failed  verification  in  the  1997- 
1998  administrative  review  and  did  not 
establish  its  entitlement  to  a  separate 
rate  in  that  review.  See  Hand  Tools  at 
64  FR  43659.  Although,  as  noted  above, 
we  were  unable  to  verify  SMC's  U.S. 
sales  information,  in  this  review  we 
were  able  to  verify  SMC's  separate  rates 
information.  At  the  verification  of  SMC, 
we  examined  SMC's  complete  separate 
rates  questionnaire  response  including 
provincial  goverimient  documents 
regarding  SMC's  relationship  with  the 
PRC  government,  SMC's  export  licence, 
and  records  regarding  SMC's  owmers, 
management  selection  process,  price 
setting  practices,  disposition  of 
corporate  profits,  and  use  of  foreign 
currency  receipts.  We  foimd  no 
evidence  of  de  facto  government 
control.  See  SMC  Sales  Verification 
Report.  Thus,  based  on  this  finding  and 
record  evidence  of  no  de  jure 
government  control  of  export  activities, 
we  preliminarily  determine  that  SMC  is 
entitled  to  a  separate  rate. 

Adverse  Facts  Available  and  the 
Country-Wide  Rates 

The  Department  has  determined  that 
the  use  of  facts  available  is  appropriate    • 
for  purposes  of  establishing  the  country- 
wide rate  for  these  preliminary  results 
of  reviews,  pursuant  to  section 
776(a)(2)(B)  of  the  Act.  The  Act  provides 
that  the  administering  authority  shall 
use  facts  otherwise  available  when  an 
interested  party  "feiils  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested."  On  April 
19,  1999,  the  Department  sent  a 
questionnaire  to  the  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
("MOFTEC")  in  order  to  collect 
information  relevant  to  the  calculation 
of  the  PRC-wide  rate.  MOFTEC  did  not 
respond  to  our  questionnaire. 

Section  776(h)  of  the  Act  authorizes 
the  Department  to  use  adverse  facts 
available  whenever  it  finds  that  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  the  Department's  requests 
for  information.  Because  MOFTEC  did 
not  respond  to  our  questioimaire  or 
direct  us  to  send  the  questionnaire  to 
any  other  party,  and  because  FMEC 
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terminated  its  participation  in  this 
review,  we  determine  that  the  PRC-wide 
entity  did  not  cooperate  to  the  best  of 
its  abihty  with  om'  requests  for 
information.  Because  of  the  failure  of 
MOFTEC  to  respond  to  our 
questionnaire  and  FMEC's  failure  to 
respond  fully  to  our  questionnaire,  we 
lack  data  necessary  to  calculate  a  PRC- 
wide  rate.  Therefore,  pursuant  to  section 
776(b)  of  the  Act,  we  are  relying  on 
adverse  facts  available  to  determine  the 
margin  for  the  PRC-wide  entity,  which 
includes  FMEC.  As  outlined  in  section 
776(b)  of  the  Act,  adverse  facts  available 
may  include  reliance  on  information 
derived  from:  (1)  the  petition;  (2)  a  final 
determination  in  the  investigation;  (3) 
any  previous  review  under  section  751 
of  the  Act  or  determination  imder 
section  753  of  the  Act;  or  (4)  any  other 
information  placed  on  the  record.  When 
applicable,  for  each  segment  of  these 
proceedings  we  have  used  as  adverse 
facts  available  for  the  PRC-wide  rate  the 
highest  rate  from  the  current  or  previous 
segments  of  these  proceedings.  The 
PRC-wide  rates  from  the  most  recently 
completed  review  are  the  highest  rates 
from  any  segment  of  these  proceedings 
for  bars/wedges  (47.88  percent)  and 
hammers/sledges  (27.71  percent).  The 
calculated  rates  from  these  current 
reviews  are  the  highest  rates  from  any 
segment  of  these  proceedings  for  axes/ 
adzes  (51.52  percent)  and  picks/ 
mattocks  (138.78  percent).  As  noted 
under  the  Corroboration  section  above, 
we  have  determined  that  these  margins 
are  appropriate  to  use  as  adverse  facts 
available. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  the  Department  calculated  an 
export  price  ("EP")  for  sales  to  the 
United  States  because  the  first  sale  was 
made  before  the  date  of  importation  and 
the  use  of  constructed  export  price  was 
not  otherwise  warranted.  When 
appropriate,  we  made  deductions  from 
the  selling  price  to  unaffiliated  parties 
for  ocean  freight,  marine  insurance, 
foreign  brokerage  and  handling,  and 
foreign  inland  freight.  Each  of  these 
services,  with  one  exception,  was  either 
provided  by  a  NME  vendor  or  paid  for 
using  a  NME  currency.  Thus,  we  based 
the  deduction  for  these  movement 
charges  on  surrogate  values  (see  the 
discussion  regarding  companies  located 
in  NME  countries  and  the  Department's 
selection  of  a  surrogate  country  in  the 
Normal  Value  section  of  this  notice). 
The  one  exception  referred  to  above 
concerns  TMC  and  LMC,  which 
reported  that  a  market  economy  vendor 
provided  ocean  freight  for  a  small 
portion  of  their  U.S.  sales  and  that  they 


paid  for  this  service  using  a  market 
economy  currency.  Therefore,  for  these 
sales,  we  used  the  reported  market 
economy  ocean  freight  expense  in 
calculating  EP. 

For  TMC's  and  LMC's  other  sales,  and 
for  the  other  respondents,  we  valued 
ocean  freight  using  the  official  tariff 
rates  published  for  hand  tools  by  the 
Federal  Maritime  Commission.  When 
possible,  we  used  the  rates  for  20  and 
40  foot  container  shipments  between  the 
ports  reported  in  the  respondents'  Bills 
of  Lading.  If  port-specific  rates  were  not 
available,  we  used  the  regional  rates 
calculated  in  the  Fmal  Determination  of 
Sales  at  Less  Than  Fair  Value:  Brake 
Drums  and  Brake  Rotors  From  the 
People's  Republic  of  China.  62  FR  9160 
(February  28,  1997)  ("Braice  Drums  and 
Brake  Rotors").  In  order  to  use  these 
rates  in  our  calculations,  it  was 
necessary  to  convert  the  per-container 
rates  into  per-metric  ton  rates  by 
dividing  the  container  rate  by  18  metric 
tons.  This  conversion  factor  was  used  in 
the  two  most  recently  completed 
reviews  of  HFHTs.  We  valued  marine 
insurance  using  the  rate  in  effect  in 
India  which  was  reported  in  the  public 
version  of  the  questionnaire  response 
placed  on  the  record  in  Stainless  Steel 
Wire  Rod  From  India;  Final  Results  of 
Administrative  Review.  63  FR  48184 
(September  9.  1998)  ["India  Wire  Rod"). 
We  valued  foreign  brokerage  and 
handling  using  the  rate  reported  in  the 
questiormaire  response  in  India  Wire 
Rod.  The  sources  used  to  value  foreign 
inland  freight  are  identified  below  in 
the  Normal  Value  section  of  this  notice. 

To  account  for  inflation  or  deflation 
between  the  time  period  that  the  height, 
brokerage,  and  insurance  rates  were  in 
effect  and  the  POR,  we  adjusted  the 
rates  using  the  wholesale  price  indices 
("WPI")  for  India  as  published  in  the 
International  Monetary  Fund's  ("IMF") 
publication.  International  Financial 
Statistics.  For  further  discussion  of  the 
surrogate  values  used  in  these  reviews, 
see  Memorandum  From  the  Team 
Regarding  Surrogate  Values  Used  for  the 
Preliminary  Results  of  the  Eighth 
Administrative  Reviews  of  Certain 
Heavy  Forged  Hand  Tools  From  the 
People's  Republic  of  China,  (February 
28,  2000),  ("Surrogate  Value 
Memorandum"),  which  is  on  file  in  the 
CRU-Public  File. 

Normal  Value 

For  exports  from  NMEs,  section 
773(c)(1)  of  the  Act  provides  that  the 
Department  shall  determine  NV  using  a 
factors  of  production  methodology  if  (1) 
the  subject  merchandise  is  exported 
from  an  NME  country,  and  (2)  available 
information  does  not  permit  the 


calculation  of  NV  using  home-market 
prices,  third-coimtry  prices,  or 
constructed  value.  Section  351.408  of 
the  Department's  regulations  sets  forth 
the  Department's  methodology  for 
calculating  the  NV  of  merchandise  from 
NME  countries.  In  every  case  conducted 
by  the  Department  involving  the  PRC. 
the  PRC  has  been  treated  as  an  NME. 
Since  none  of  the  parties  to  these 
proceedings  contested  such  treatment  in 
these  reviews,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Act  and  section  351.408  of  the 
Department's  regulations. 

hi  accordance  with  section  773(c)(3) 
of  the  Act,  the  factors  of  production 
("FOP")  uUlized  in  producing  HFHTs  ^ 
include,  but  are  not  limited  to:  (A)  hours 
of  labor  required;  (B)  quantities  of  raw 
materials  employed;  (C)  amounts  of 
energy  and  other  utilities  consumed; 
and  (D)  representative  capital  costs, 
including  depreciation.  In  accordance 
with  section  773(c)(4)  of  the  Act,  the 
Department  valued  the  FOP,  to  the 
extent  possible,  using  the  costs  of  the 
FOP  in  a  market  economy  that  is  (A)  at 
a  level  of  economic  development 
comparable  to  the  PRC,  and  (B)  a 
significant  producer  of  comparable 
merchandise.  We  determined  that  India 
is  comparable  to  the  PRC  in  terms  of  per 
capita  gross  national  product,  the 
growth  rate  in  per  capita  income,  and 
the  national  distribution  of  labor. 
Furthermore,  India  is  a  significant 
producer  of  comparable  merchandise. 
For  further  discussion  of  the 
Department's  selection  of  India  as  the 
surrogate  country,  see  the  Memorandum 
From  Jeff  May,  Director,  Office  of  Policy, 
to  Thomas  Futtner,  Acting  Office 
Director.  AD/CVD  Enforcement  Group 
II.  dated  December  8,  1999,  which  is  on 
file  in  the  CRU-Public  File. 

In  accordance  with  section  773(c)(1) 
of  the  Act,  for  purposes  of  calculating 
NV,  when  possible,  we  valued  FOP 
using  surrogate  values  that  were  in 
effect  during  the  POR.  Surrogate  values 
that  were  in  effect  during  periods  other 
than  the  POR  were  adjusted,  as 
appropriate,  to  account  for  inflation  or 
deflation  between  the  effective  period 
and  the  POR.  We  calculated  the 
inflation  or  deflation  adjustments  for  all 
factor  values,  except  labor,  using  the 
wholesale  price  indices  for  India  that 
were  reported  in  the  IMF's  publication. 
International  Financial  Statistics.  We 
valued  the  FOP  as  follows: 

(1)  We  valued  direct  materials  used  to 
produce  HFHTs  (i.e.,  steel,  steel  scrap, 
paint,  and  anti-rust  oil)  and  the  steel 
scrap  generated  from  the  production  of 


2  We  adjusted  the  reported  factors  based  on 
verification  findings,  see  Calculation  Memo. 
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HFHTs  using  the  ru  pee  per  metric  ton 
or  rupee  per  kilogK  m  value  of  imports 
that  entered  India  c  uring  the  period 
February  through  A  ugust  1998  as 
published  in  the  Mi  mthly  Statistics  of 
the  Foreign  Trade  c  (India,  Volume  II— 
Imports  ("Indian  In  port  Statistics"). 

(2)  We  valued  lah  or  using  a 
regression-based  wi  ige  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 
This  rate  is  identifii  (d  on  the  Import 
Administration's  w  ?b  site  (See 

www.ita.doc.gov/ir  iport admin/ 

records/). 

(3)  We  derived  ratios  for  factory 
overhead,  selling,  g  meral  and 
administrative  ("SC  &A")  expenses,  and 
profit  using  informi  ition  reported  for 
1992-1993  in  the  ]i  nuary  1997  Reserve 
Bank  of  India  Bulletin.  From  this 
information,  we  we  re  able  to  calculate 
factory  overhead  as  a  percentage  of 
direct  materials,  lal  or,  and  energy 
expenses;  SG&A  ex  aenses  as  a 
percentage  of  the  tc  tal  cost  of 
mcmufacturing;  anc  profit  as  a 
percentage  of  the  s\  im  of  the  total  cost 
of  manufacturing  aiid  SG&A  expenses. 

(4)  We  valued  pa  ;king  materials, 
including  Ccirtons,  |  lallets,  iron  straps, 
anti-damp  paper,  a  iti-rust  paper,  plastic 
strips,  iron  knots,  plastic  bags,  iron 
wire,  and  metal  cli  )s,  using  the  rupee 
per  metric  ton  or  n  pee  per  kilogram 
value  of  imports  th  it  entered  India 
during  the  period  F  ebruary  through 
August  1998  as  pul  hshed  in  Indian 
Import  Statistics.  V  e  valued  hessian 
cloth  (a  packing  mi  terial)  using  the 
rupee  per  kilogram  value  of  imports  that 
entered  India  during  the  period  April 
through  July  1998  <  s  published  in 
Indian  Import  Stati  sties. 

(5)  We  valued  co  d  using  the  price  of 
steam  coal  in  India  in  1996  as  reported 
in  the  Internationa  Energy  Agency's 
publication,  Energ}'  Prices  and  Taxes, 
Second  Quarter  19' )9  (••EPT'). 

(6)  We  valued  eltctricity  using  the 
1997  Indian  electricity  prices  for 
industrial  use  as  rajorted  in  EPT. 

(7)  We  used  the  fcUowing  sources  to 
value  truck  and  rail  freight  services 
incurred  to  transport  direct  materials, 
packing  materials,  md  coal  from  the 
suppliers  of  the  in]  luts  to  the  factories 
producing  HFHTs: 

Truck  Freight:  If  a  respondent  used  its 
own  trucks  to  trani  port  material  or 
subject  merchandi;  e,  we  valued  freight 
services  using  the  i  iverage  cost  of 
operating  a  truck,  i  vhich  we  calculated 
from  information  f  ublished  in  The 
Times  of  India  on  April  24,  1994.  If  a 
respondent  did  no  use  its  own  trucks 
or  the  respondent  i  lid  not  state  that  it 
used  its  own  truck  >,  we  valued  freight 
services  using  the  ates  reported  in  an 
August  1993  cable  from  the  U.S. 


Embassy  in  India  to  the  Department.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China.  58  FR  48833 
(September  20,  1993). 

Rail  Freight:  We  valued  rail  freight 
services  using  the  April,  1995  rates 
published  by  the  Indian  Railway 
Conference  Association.  These  rates 
were  used  in  Brake  Drums  and  Brake 
Rotors.  For  further  discussion  of  the 
surrogate  values  used  in  these  reviews, 
see  Surrogate  Value  Memorandum, 
dated  February  28,  2000,  which  is  on 
file  in  the  CRU-Public  File. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
February  1, 1998  through  January  31, 
1999: 


Manufacturer/exporter 


Shandong      Huarong      General 
Group  Corporation: 

Axes/Adzes 

Bars/Wedges  

Liaoning  Machinery  Import  &  Ex- 
port Corporation:  Bars/Wedges 
Tianjin  Machinery  Import  &  Export 
Corporation: 

Axes/Adzes 

Bars/Wedges  

Hammers/Sledges  

Picks/Mattocks 

Shandong    Machinery    Import    & 
Export  Corporation: 

Axes/Adzes 

BarsA/Vedges  

l-tammers/Sledges  

Picks/Mattocks 

PRC-wide  rates: 

Axes/Adzes 

Bars/Wedges  

Hammers/Sledges 

Picks/Mattocks 


Margin 
(percent) 


51.52 
27.29 

20.23 


51.52 

43.99 

26.38 

138.78 


51.52 

47.88 

27.71 

138.78 

51.52 

47.88 

27.71 

138.78 


Parties  to  the  proceeding  may  request 
disclosure  within  10  days  of  the  date  of 
announcement  of  these  preliminary 
results,  in  accordance  with  19  CFR 
351.224.  Any  interested  party  may 
request  a  hearing  within  30  days  of 
publication  of  this  notice,  in  accordance 
with  19  CFR  351.310(c).  Any  hearing,  if 
requested,  will  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  written  comments  (case 
briefs)  within  30  days  of  the  date  of 
publication  of  this  notice,  in  accordance 
with  19  CFR  351.309(c)(l)(ii).  Rebuttal 
comments  (rebuttal  briefs),  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  The  Department  will  publish  a 
notice  of  the  final  results  of  these 


administrative  reviews,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  by  the  parties,  within  120 
days  of  publication  of  these  preliminary 
results. 

The  final  results  of  these  reviews  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  these  reviews 
and  for  future  deposits  of  estimated 
duties. 

Duty  Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Pursuant  to  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  ad  valorem  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  the  dumping 
margins  calculated  for  the  examined 
sales  to  the  total  entered  value  of  those 
same  sales.  In  order  to  estimate  the 
entered  value,  we  subtracted 
international  movement  expenses  from 
the  gross  sales  value.  For  those 
respondents  or  classes  or  kinds  of 
merchandise  with  margins  based  on 
facts  available,  we  based  the  importer- 
specific  assessment  rates  on  the  facts 
available  margin  percentages.  These 
importer-specific  rates  will  be  assessed 
uniformly  on  all  entries  of  each 
importer  that  were  made  during  the 
POR.  In  accordance  with  19  CFR 
351.106(c)(2),  we  will  instruct  the 
Customs  Service  to  liquidate  without 
regard  to  antidumping  duties  any 
entries  for  which  the  assessment  rate  is 
de  minimis,  i.e.,  less  than  0.5  percent. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  these  administrative 
reviews  for  all  shipments  of  HFHTs 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  this  notice, 
as  provided  for  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rates  for 
the  reviewed  companies  named  above 
which  have  separate  rates  (Shandong 
Huarong,  LMC,  SMC  and  TMC)  will  be 
the  rates  for  those  firms  established  in 
the  final  results  of  these  administrative 
reviews  for  the  classes  or  kinds  of 
merchandise  listed  above;  (2)  for  any 
previously  reviewed  PRC  or  non-PRC 
exporter  with  a  separate  rate,  the  cash 
deposit  rates  will  be  the  company- 
specific  rates  established  for  the  most 
recent  period;  (3)  for  all  other  PRC 
exporters,  the  cash  deposit  rates  will  be 
the  PRC-wide  rates  established  in  the 
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final  results  of  these  reviews;  and  (4)  the 
cash  deposit  rates  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC 
will  be  the  rates  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  section 
351.402(f)(2)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretciry's  presiunption  that 
reimbiu^ement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  February  28,  2000. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-5648  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  From  India; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Review  and  Partial  Rescission 
of  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
1998-1999  administrative  review  and 
new  shipper  review  and  partial 
rescission  of  administrative  review  of 
stainless  steel  bar  from  India. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India  with  respect  to  the 
following  companies:  Chandan  Steel 
Ltd.,  Ferro  Alloys  Corporation  Limited, 
Isibars  Limited,  Panchmahal  Steel 
Limited,  Sindia  Steels  Limited,  Venus 
Wire  Industries  Limited,  and  Viraj 
Impoexpo  Ltd.  In  response  to  a  request 


ft-om  Meltroll  Engineering  Pvt.,  Ltd.,  the 
Department  of  Commerce  is  conducting 
a  new  shipper  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India.  These  reviews 
cover  sales  of  stainless  steel  bar  to  the 
United  States  during  the  period 
February  1, 1998,  through  January  31, 
1999. 

We  have  preliminarily  determined 
that,  during  the  period  of  review,  Ferro 
Alloys  Corporation  Limited,  Isibars 
Limited,  Panchmahal  Steel  Limited, 
Sindia  Steels  Limited,  and  Viraj 
Impoexpo  Ltd.  made  sales  below  normal 
value  and  that  Chandan  Steel  Ltd.,  and 
Meltroll  Engineering  Pvt.,  Ltd.,  and 
Venus  Wire  Industries  Limited  did  not 
make  sales  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review 
and  new  shipper  review,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  export  price  and 
the  normal  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  are  also 
requested  to  submit  (1)  a  statement  of 
the  issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  March  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Zak 

Smith,  James  Breeden,  or  Melani  Miller, 
Office  1,  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington  D.C.  20230; 
telephone  (202)  482-0189,  (202)  482- 
1174,  and  (202)  482-0116,  respectively. 

SUPPLEMENTAL  INFORMATION: 


Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
all  references  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  19  CFR  Part  351  (April 
1998). 

Background 

On  February  21,  1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  9661)  the  antidumping  duty  order  on 
stainless  steel  bar  from  India.  The 
Department  notified  interested  parties  of 
the  opportunity  to  request  an 
administrative  review  of  this  order  on 
February  11,  1999  (64  FR  6878).  On 
February  26,  1999,  the  Department 


received  requests  from  the  petitioners  ' 
and  five  respondents  to  conduct  an 
administrative  review.  Thus,  in 
accordance  with  19  CFR  351.221(b)(1). 
we  published  (64  FR  14860)  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  March  29, 
1999,  with  respect  to  Bhansali  Bright 
Bars  Pvt.  Ltd.  ("Bhansali "),  Chandan 
Steel  Ltd.  ("Chandan"),  Ferro  Alloys 
Corporation  Limited  ("Facor"),  Isibars 
Limited  ("Isibars"),  Jyoti  Steel 
Industries  ("Jyoti"),  Madhya  Pradesh 
fron  &  Steel  Company  ("Madhya 
Pradesh"),  Panchumahal  Steel  Limited 
("Panchmahal"),  Parekh  Bright  Bars  Pvt. 
Ltd.  ("Parekh").  Shah  Alloys  Ltd. 
("Shah").  Sindia  Steel  Limited 
("Sindia"),  Venus  Wire  Industries  Ltd. 
("Venus"),  and  Viraj  Impoexpo  Ltd. 
("Viraj").  The  review  covers  the  period 
February  1,  1998,  through  January  31, 
1999. 

On  February  26. 1999,  Meltroll 
Engineering  Pvt.  Ltd.  ("Meltroll") 
requested  that  we  conduct  a  new 
shipper  review.  We  published  the  notice 
of  initiation  for  this  new  shipper  review 
on  April  15,  1999  (64  FR  18601).  This 
new  shipper  review  covers  the  same 
period  as  the  administrative  review  and, 
pursuant  to  section  751(a)  of  the  Act 
and  19  CFR  351.214(j)(3),  is  being 
conducted  concurrently  with  the 
administrative  review. 

Diuing  May  and  Jime.  1999,  Bhansali. 
Jyoti,  and  Shah  reported  no  shipments 
of  the  subject  merchandise  to  the  United 
States  during  the  period  of  review 
("POR")  that  were  not  already  covered 
by  a  previous  segment  of  this 
proceeding.  We  independently 
confirmed  with  the  Customs  Service 
that  there  were  no  entries  from  these 
companies.  Therefore,  in  accordance 
with  19  CFR  351.213(d)(3),  we  are 
preliminarily  rescinding  the  review 
with  respect  to  these  companies. 
Furthermore,  on  June  7.  1999.  Madhya 
Pradesh  withdrew  its  request  for  review. 
Madhya  Pradesh's  request  was  timely 
and  no  other  interested  party  requested 
a  review  of  the  company.  Therefore,  in 
accordance  with  19  CFR  351.213(d)(1). 
we  are  rescinding  the  review  of  Madhya 
Pradesh. 

On  August  17,  1999.  the  Department 
initiated  sales  below  cost  investigations 
of  Isibars  and  Panchmahal.  On  January 
18.  2000.  the  Department  initiated  a 
sales  below  cost  investigation  of  Venus. 
On  February  14.  2000.  the  Department 
initiated  a  sales  below  cost  investigation 
of  Sindia.  Sales  below  cost  aneilyses  of 


'  .W  Tech  Specialty  Steel  Corp..  Carpenter 
Technology  Corp..  Republic  Engineered  Steels. 
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Sindia  and  Venus 
this  notice  because 
Sindia,  the  investi  ;ati 
shortly  before 
preliminary  resulti 
Venus,  we  intend 
provide  further  in^nnation 
clarification  with 
reporting. 

Scope  of  Reviews 


!  issu  ince 


\o 


Imports  covered 
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ire  not  included  in 
in  the  case  of 
ion  was  initiated 
of  these 
and,  in  the  case  of 
ask  the  company  to 
and 
ijespect  to  its  cost 


by  these  reviews  are 


shipments  of  stain  ess  steel  bar  ("SSB"). 
SSB  means  article^  of  stainless  steel  in 
straight  lengths  thit  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  othe  rwise  cold-finished, 
or  ground,  having  i  uniform  solid  cross 
section  along  theii  whole  length  in  the 
shape  of  circles,  stgments  of  circles, 
ovals,  rectangles  (iacluding  squares), 
triangles,  hexagon^,  octagons,  or  other 
convex  polygons.  SSB  includes  cold- 
finished  SSBs  that  are  turned  or  ground 
in  straight  lengths,  whether  produced 
from  hot-rolled  bat  or  from  straightened 
and  cut  rod  or  wir  j,  and  reinforcing  bars 
that  have  indentat  ons,  ribs,  grooves,  or 
other  deformationi ;  produced  during  the 
rolling  process. 

Except  as  specif  ed  above  the  term 
does  not  include  s  tainless  steel  semi- 


finished products, 
products  (i.e.,  cut 
which  if  less  than 


cut  length  flat-rolled 
ength  rolled  products 
4.75  mm  in  thickness 


have  a  width  measuring  at  least  10  times 

the  thickness,  or  i 

thickness  having  i 

150  mm  and  measures  at  least  twice  the 


thickness),  wire  (i 
products  in  coils 


Section  776(a 
Department  shall 
available"  if,  inter 

(1)  Withholds  i 
been  requested; 

(2)  Fails  to  pro\lide 
within  the  deadli  les 
the  form  or  mannpr 
Department,  subj 
and  (e)  of  Section 


4.75  mm  or  more  m 
width  which  exceeds 


e.,  cold-formed 
,  jf  any  uniform  solid 
cross  section  alon  5  their  whole  length, 
which  do  not  con:  orm  to  the  definition 
of  flat-rolled  prod  icts),  and  angles, 
shapes  and  sections. 

The  SSB  subjec  to  these  reviews  is 
currently  classifia  )le  under  subheadings 
7222.10.0005,  7222.10.0050, 
7222.20.0005,  72^.20.0045, 

7222.30.0000  of  the 
Harmonized  Tarij  ^  Schedule  of  the 
United  States  ("H  TSUS").  Although  the 
HTSUS  subheadii  igs  are  provided  for 
convenience  and  i  :ustoms  purposes,  our 
written  descriptia  a  of  the  scope  of  these 
reviews  is  dispositive. 

Use  of  Facts  Othe  rwise  Available 


J  irovided  that  the 
apply  "facts  otherwise 
alia,  a  respondent: 
information  that  has 


information 
established,  or  in 
requested  by  the 
((ct  to  subsections  (c)(1) 
782; 


(3)  Significantly  impedes  a 
proceeding;  or 

(4)  Provides  information  that  cannot 
be  verified. 

Section  782(e)  of  the  Act  provides 
further  that  the  Department  shall  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and 
that  is  necessary  to  the  determination 
but  does  not  meet  all  the  applicable 
requirements  established  by  the 
Department  if- 

(1)  The  information  is  submitted  by 
the  deadline  established  for  its 
submission; 

(2)  The  information  can  be  verified; 

(3)  The  information  is  not  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination; 

(4)  The  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and 

(5)  The  information  can  be  used 
without  undue  difficulties. 

We  have  preliminarily  determined 
that  the  use  of  facts  available  in  certain 
circimistances  is  necessary.  The 
discussion  below  details  the  particular 
circumstances  of  each  company  for 
which  we  are  applying  facts  available. 

Viraj 

In  its  June  3, 1999,  submission,  Viraj 
reported  that  it  had  no  home  market 
sales  of  the  merchandise  under  review. 
On  August  17,  1999,  we  sent  Viraj  a 
supplemental  questionnaire  asking  it  to 
confirm  that  it  had  reported  the  total 
value  and  volume  of  sales  of  all 
merchandise  described  in  Appendix  III 
of  the  questionnaire  in  its  home  market, 
and  to  its  three  largest  third  country 
markets  during  the  POR.  In  its 
September  23, 1999,  submission,  Viraj 
confirmed  that  it  properly  reported  all 
sales  of  the  merchandise  imder  review 
to  the  United  States,  the  home  market, 
and  third  coimtry  markets.  In  a  January 
18,  2000,  supplemental  questionnaire, 
we  again  asked  Viraj  to  clarify  whether 
it  was  reporting  all  sales  of  stainless 
steel  bars  in  any  form  in  the  home 
market.  We  also  instructed  Viraj  to 
update  its  database  and  entire  response 
in  the  event  that  it  did  have  home 
market  sales. 

On  February  9,  2000,  Viraj  responded 
by  submitting  a  database  of  previously 
unreported  home  market  sales  made 
during  the  POR.  On  February  14,  2000, 
Viraj  submitted  a  narrative  response 
corresponding  to  the  February  9th 
submission.  Because  the  deadline  for 
submitting  factual  information  had 
passed,  we  rejected  Viraj's  February 


14th  submission  on  February  17,  2000 
(see  the  Letter  to  Viraj  "Rejection  of 
Submission,"  which  is  available  in  the 
public  records  of  the  Department's 
Central  Records  Unit,  Room  B-099). 

Because  the  home  market  sales 
information  provided  by  Viraj  through 
February  9  was  incomplete,  we  have 
preliminarily  determined  that  Viraj 
failed  to  provide  information  in  the 
manner  requested  by  the  Department 
within  our  deadline.  In  particular, 
lacking  a  narrative  description  of  the 
home  market  sales  reported  on  February 
9,  we  do  not  believe  that  the 
information  submitted  by  Viraj  serves  as 
a  reliable  basis  for  calculating  normal 
value  ("NV").  Therefore,  pursuant  to 
section  776(a)  of  the  Act,  we  must  use 
facts  otherwise  available. 

In  determining  the  appropriate  facts 
available  to  apply  to  Viraj,  we  have 
preliminarily  determined  that  an 
adverse  inference  is  warranted  because 
Viraj  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  in  complying  with 
a  request  for  information  (see  section 
7760j)  of  the  Act).  Specifically,  as 
described  above,  Viraj  was  requested  by 
the  Department  to  report  its  home 
market  sales  on  three  separate 
occasions.  Only  on  the  third  occasion 
did  Viraj  admit  to  having  sales  of  the 
foreign  like  product  in  the  home  market, 
and  in  making  this  admission,  Viraj 
failed  to  provide  a  comprehensive 
response  for  these  sales.  Viraj  has 
argued  that  it  did  not  intentionally  omit 
its  home  market  sales  because  it  did  not 
realize  that  the  merchandise  in  question 
had  to  be  reported,  we  note  that  the 
original  questionnaire  includes  as 
Appendix  III  a  full  description  of  the 
scope  of  these  reviews.  Furthermore,  we 
note  that  if  Viraj  had  any  questions  as 
to  what  merchandise  should  be 
reported,  our  questionnaires  are  clear  in 
stating  that  interested  parties  should 
contact  the  Department  with  such 
queries.  This  is  not  the  first  review  in 
which  Viraj  has  been  involved. 
Therefore,  we  preliminarily  determine 
that  by  not  providing  necessary 
information  specifically  requested  by 
the  Department,  Viraj  failed  to  cooperate 
to  the  best  of  its  ability  (for  a  further 
discussion  see  the  Memorandum  to 
Richard  Moreland  dated  February  28, 
2000,  "Facts  Otherwise  Available  for 
Viraj  Impoexpo  Ltd.,"  which  is  available 
in  the  public  records  of  the 
Department's  Central  Records  Unit, 
Room  B-099).  Consequently,  we  have 
preliminarily  determined  that  an 
adverse  inference  is  warranted  in 
selecting  facts  available. 

As  adverse  facts  avsiilable,  we  have 
assigned  a  margin  of  21.02  percent  to 
Viraj.  This  margin  was  calculated  for 
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sales  by  Mukand  Limited  during  the 
original  less-than-fair-value  ("LTFV") 
investigation  and  represents  the  highest 
weighted-average  margin  determined  for 
any  firm  during  any  segment  of  this 
proceeding.  Information  from  prior 
segments  of  the  proceeding  constitutes 
secondary  information  and  section 
776(c)  of  the  Act  provides  that  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
("SAA")  provides  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
.  be  used  has  probative  value  (see  H.R. 
Doc.  103-316,  Vol.  1,  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  adverse  facts  available  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g.,  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin)). 
In  this  review,  there  are  no 
circumstances  indicating  that  this 
margin  is  inappropriate  as  facts 
available.  Therefore,  we  find  that  the 
21.02  percent  rate  is  corroborated. 

Panchmahal 

While  Panchmahal  did  respond  to  our 
original  questionnaire  and  supplemental 
questionnaires,  it  refused  our  request  to 
revise  its  variable  cost  of  manufacture 
data  ("VCOM")  or  total  cost  of 
manufacture  data  ("TCOM")  relevant  to 
the  FOR.  This  information  is  necessary 
to  calculate  the  appropriate  margins  in 


all  instances  because  Panchmahal  does 
not  have  comparison  market  sales  of 
merchandise  which  is  identical  to  the 
merchandise  it  sells  in  the  United 
States.  Furthermore,  Panchmahal  did 
not  make  the  revisions  we  requested 
with  respect  to  its  reporting  of 
constructed  value  ("CV").  The  CV 
information  is  necessary  to  calculate  the 
appropriate  margins  in  those  instances 
where  Panchmahal 's  home  market  data 
cannot  be  used  to  calculate  a  dumping 
margin.  Thus,  in  accordance  with 
section  776(a)  of  the  Act  and  19  CFR 
351.308(a),  we  are  using  facts  otherwise 
available  because  Panchmahal  did  not 
submit  information  in  the  manner  or 
form  requested  by  the  Department. 
Moreover,  pursuant  to  section  782(e)(3) 
of  the  Act,  we  find  the  information  on 
the  record  so  incomplete  that  it  cannot 
serve  as  a  reliable  basis  for  reaching  an 
appropriate  dumping  margin  for  these 
preliminary  results. 

In  determining  the  appropriate  facts 
available  to  apply  to  Panchmahal,  we 
have  preliminarily  determined  that 
Panchmahal  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  complv 
with  a  request  for  information  under 
section  776(b)  of  the  Act.  Specifically, 
on  December  13,  1999,  we  issued  a 
supplemental  questionnaire  to 
Panchmahal  which  instructed  the 
company  to  recalculate  its  VCOM  and 
TCOM  figures  to  reflect  the  differences 
in  labor  and  overhead  costs  incurred  to 
produce  stainless  steel  bar  of  different 
finish  and  size.  We  made  the  same 
instruction  with  respect  to 
Panchamahal's  CV  information.  In  its 
supplemental  questionnaire  response, 
Panchmahal  demonstrated  that  it  is  able 
to  calculate  different  costs  for  different 
size-ranges.  However,  it  elected  not  to 
revise  its  VCOM  or  TCOM  data  and. 
instead,  continued  to  rely  on  average 
cost  figures  for  purposes  of  calculating 
VCOM  and  TCOM.  With  respect  to  its 
reporting  of  CV,  Panchmahal  did  not 
demonstrate  that  it  incorporated  size- 
specific  costs.  Therefore,  in  selecting 
facts  available,  we  have  preliminarily 
determined  that  an  adverse  inference  is 
warranted.  As  adverse  facts  available, 
we  have  assigned  a  margin  of  21.02 
percent  to  Panchmahal. 

As  noted  above,  this  margin  was 
calculated  for  sales  by  Mukand  Limited 
during  the  original  LTFV  investigation 
and  represents  the  highest  weighted- 
average  margin  determined  for  any  firm 
during  any  segment  of  this  proceeding. 
It  is  not  necessary'  to  question  the 
reliability  of  a  calculated  margin  from  a 
prior  segment  of  the  proceeding. 
Further,  there  are  no  circumstances 
indicating  that  this  margin  is 
inappropriate  as  facts  available. 


Therefore,  we  find  that  the  21.02 
percent  rate  is  corroborated. 

Parekh 

Parekh  did  not  respond  to  our  May  6, 
1999,  questionnaire,  nor  did  it  indicate 
that  it  was  experiencing  difficulties 
responding  to  the  questionnaire  or 
meeting  the  deadline  for  submission. 
Therefore,  in  accordance  with  section 
776(a)  of  the  Act,  we  must  use  facts 
otherwise  available  because  Parekh 
withheld  information  requested  by  the 
Department. 

In  determining  the  appropriate  facts 
available  to  apply  to  Parekh,  we  have 
preliminarily  determined  that  Parekh 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information  under  section 
776(b)  of  the  Act.  Specifically.  Parekh's 
failed  to  communicate  in  any  way  with 
the  Department.  Therefore,  in  selecting 
facts  available,  we  have  preliminarily 
determined  that  an  adverse  inference  is 
warranted.  As  adverse  facts  available  we 
have  assigned  a  margin  of  21.02  percent 
to  Parekh.  As  noted  above,  this  marigin 
was  calculated  for  sales  by  Mukand 
Limited  during  the  original  LTFV 
investigation  and  represents  the  highest 
weighted-average  margin  determined  for 
any  firm  during  any  segment  of  this 
proceeding.  It  is  not  necessary  to 
question  the  reliability  of  a  calculated 
margin  from  a  prior  segment  of  the 
proceeding.  Further,  there  are  no 
circumstances  indicating  that  this 
margin  is  inappropriate  as  facts 
available.  Therefore,  we  find  that  the 
21.02  percent  rate  is  corroborated. 

Chandan 

Chandan  submitted  CV  information 
for  those  U.S.  sales  that  did  not  have 
any  contemporaneous  home  market 
sales  for  matching  purposes.  After 
reviewing  the  information  that  was 
timely  provided  by  Chandan.  we  find 
that  the  information  is  incomplete  and 
will  require  further  revisions  and 
clarifications.  Specifically,  we  will  be 
seeking  clarification  from  Chandan  with 
respect  to  reported  further 
manufacturing  and  conversion  by  an 
unaffiliated  party.  While  we  have  asked 
Chandan  to  provide  further  information 
and  clarification  on  this  issue,  we  did 
not  request  the  information  in  time  for 
its  use  in  the  preliminar\'  results. 
Moreover,  pursuant  to  section  782(e)(3) 
of  the  Act,  we  find  the  information  on 
the  record  so  incomplete  that  it  cannot 
serve  as  a  reliable  basis  for  reaching  an 
appropriate  dumping  margin  for  these 
preliminary  results.  Therefore,  in 
accordance  with  section  776(a)  of  the 
Act.  we  are  using  facts  otherwise 
available. 
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sales,  including  a  description  of  the 
selling  activities  performed  by  the 
respondents  for  each  chaimel  of 
distribution.  Pursuant  to  section 
773(a)(l)(B)(i)  of  the  Act  and  the  SAA  at 
827,  in  identifying  levels  of  trade  for  EP 
and  home  market  sales,  we  considered 
the  selling  functions  reflected  in  the 
starting  prices  before  any  adjustments. 
We  expect  that,  if  claimed  levels  of 
trade  are  the  same,  the  functions  and 
activities  of  the  seller  should  be  similar. 
Conversely,  if  a  party  claims  that  levels 
of  trade  are  different  for  different  groups 
of  sales,  the  functions  and  activities  of 
the  seller  should  be  dissimilar. 

Based  on  an  analysis  of  the  selling 
functions,  class  of  customers,  and  level 
of  selling  expenses,  we  found  that  the 
marketing  processes  in  both  the  home 
market/third  country  and  the  United 
States  were  not  substantially  dissimilar 
for  Chandan,  Facor,  Isibars,  MeltroU, 
Sindia,  or  Venus.  Therefore,  we  have 
preliminarily  found  that  sales  in  both 
markets  for  each  respondent  are  at  the 
same  LOT  and  consequently,  no  LOT 
adjustment  is  warranted. 

Export  Price 

In  calculating  the  price  to  the  United 
States,  we  used  export  price  ("EP"),  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  into  the  United  States  and 
use  of  constructed  export  price  was  not 
otherwise  indicated. 

We  calculated  EP  based  on  either  the 
CIF,  C&F,  or  CFR  price  to  the  United 
States.  In  accordance  with  section 
772(c)(2)  of  the  Act,  we  made 
deductions,  as  appropriate,  for  rebates, 
foreign  inland  freight,  international 
freight,  marine  insurance,  brokerage  and 
handling,  clearing  and  forwarding,  and 
customs  duty.  Furthermore,  we  made 
additions,  as  appropriate,  for  interest 
revenue. 

Many  respondents  claimed  an  upward 
adjustment  to  EP  for  a  "duty  drawback" 
program.  We  determine  whether  an 
adjustment  to  U.S.  price  for  a 
respondent's  claimed  duty  drawback  is 
appropriate  when  the  respondent  can 
demonstrate  that  it  meets  both  parts  of 
our  two-part  test.  There  must  be:  (1)  A 
sufficient  link  between  the  import  duty 
and  the  rebate,  and  (2)  a  sufficient 
amount  of  raw  materials  imported  and 
used  in  the  production  of  the  final 
exported  product  (see  Certain  Welded 
Carbon  Standard  Steel  Pipes  and  Tubes 
from  India,  62  FR  47632,  47635 
(September  10,  1997)).  Because  the 
respondents  did  not  demonstrate  a 
sufficient  link  between  the  import  duty 
and  the  rebate,  we  have  not  made  an 


adjustment  to  EP.  Specifically,  the 
respondents  did  not  demonstrate  that 
the  rebate  received  upon  exportation 
directly  related  to  specific  import  duties 
paid  on  materials  used  in  the 
production  of  the  subject  merchandise. 

Normal  Value 

1.  Comparison  Market  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  basis  for 
calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)  of  the  Act.  When  home 
market  sales  were  determined  to  be 
insufficient  in  quantity  to  permit  a 
proper  comparison  with  sales  to  the 
United  States,  we  compared  the 
respondent's  volume  of  sales  of  the 
foreign  like  product  to  individual  third 
country  markets  to  the  volume  of  U.S. 
sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act. 

For  Chandan,  Facor,  Isibars,  and 
Sindia,  we  determined  that  the  home 
market  provides  a  viable  basis  for 
calculating  NV  because  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  the  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise. 
Therefore,  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based  NV 
for  these  companies  on  the  prices  at 
which  the  foreign  like  product  was  first 
sold  to  unaffiliated  customers  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade. 

For  Meltroll  and  Venus,  we 
determined  that  the  home  market  was 
not  appropriate  for  calculating  NV 
because  the  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  not  greater  than  five  percent  of  the 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise.  Therefore,  we 
examined  these  companies'  sales  to 
third  country  markets.  Both  Meltroll 
and  Venus  had  more  than  one  third 
country  market  that  satisfied  the  criteria 
of  section  773(a)(l)(B)(ii)  of  the  Act.  To 
select  among  these  markets,  we 
considered  the  criteria  outlined  in  19 
CFR  351.404(e):  The  similarity  of  the 
foreign  like  product  exported  to  each 
third  country  versus  subject 
merchandise  exported  to  the  United 
States;  the  volume  of  sales  to  the  third 
countries;  and  other  factors  that  we 
considered  appropriate.  For  Meltroll,  we 
selected  Venezuela  as  the  third  country 
market.  Although  it  was  not  the  largest 
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third  country  market,  the  merchandise 
sold  to  Venezuela  was  more  similar  to 
the  merchandise  sold  to  the  United 
States,  the  Venezuelan  sales  were 
contemporaneous  with  U.S.  sales,  while 
sales  to  the  largest  third  country  were 
not,  and  the  volumes  of  the  individual 
sales  in  Venezuela  and  the  United  States 
were  comparable.  For  Venus,  we  chose 
Mexico  as  the  third  country  market. 
Although  it  was  not  the  largest  third 
country  market,  the  merchandise  sold  to 
Mexico  was  more  similar  to  the 
merchandise  sold  by  Venus  to  the 
United  States.  Both  MeltroU's  aggregate 
sales  of  the  foreign  like  product  to 
Venezuela  and  Venus'  aggregate  sales  of 
the  foreign  like  product  to  Mexico  were 
greater  than  five  percent  of  their  sales, 
by  volume,  of  the  subject  merchandise 
to  the  United  States  (see  the  Memoranda 
to  Richard  Moreland  dated  August  25, 
1999.  for  Venus  and  August  26,  1999, 
for  Meltroll,  "Selection  of  Third 
Country  Comparison  Market,"  which 
are  available  in  the  public  records  of  the 
Department's  Central  Records  Unit,  * 
Room  B-099). 

2.  Cost  of  Production  Analysis 

As  noted  above,  based  on  cost 
allegations  made  by  the  petitioners,  the 
Department  found  reasonable  grounds 
to  believe  or  suspect  that  sales  by  Isibars 
in  the  comparison  market  were  made  at 
prices  below  its  respective  costs  of 
production  ("COP").  As  a  result,  we 
have  conducted  an  investigation  to 
determine  whether  this  company  made 
comparison  market  sales  during  the 
POR  at  prices  below  its  respective  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act.  We  also  conducted  a  cost 
investigation  for  Facor,  because  we 
disregarded  sales  pursuant  to  the  cost 
test  for  this  company  in  the  most 
recently  completed  previous  review  (see 
Stainless  Steel  Bar  from  India:  Final 
Results  of  New  Shipper  Antidumping 
Duty  Administrative  Review,  63  FR 
19712  (April  21,  1998). 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP,  by  model,  based  on  the 
sum  of  the  cost  of  materials,  fabrication, 
general  and  administrative  expenses. 


and  packing  costs.  We  relied  on  the  COP 
data  submitted  by  the  companies. 

B.  Test  of  Comparison  Market  Prices 

We  compared  the  weighted-average 
COP  for  the  respective  companies  to 
comparison  market  sales  of  the  foreign 
like  product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  In  determining 
whether  to  disregard  comparison  market 
sales  made  at  prices  below  the  COP,  we 
examined  whether  such  sales  were 
made  (1)  within  an  extended  period  of 
time  in  substantial  quantities,  and  (2)  at 
prices  which  permitted  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade,  in 
accordance  with  section  773(b)(1)(A) 
and  (B)  of  the  Act.  On  a  product-specific 
basis,  we  compared  the  COP  to 
comparison  market  prices,  less 
movement  charges,  discoimts,  and 
direct  and  indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product  are 
made  at  prices  below  the  COP,  we  do 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  "substantial 
quantities."  However,  where  20  percent 
or  more  of  a  respondent's  sales  of  a 
given  product  were  at  prices  less  than 
the  COP,  we  determined  that  such  sales 
have  been  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  in  accordance  with  section 
773(b)(2)(B)  of  the  Act.  In  such  cases, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product. 

We  found  that  Facor  and  Isibars  made 
home  market  sales  at  below  COP  prices 
within  an  extended  period  of  time  in 
substantial  quantities.  Further,  we 
found  that  these  sales  prices  did  not 
permit  the  recovery  of  costs  within  a 
reasonable  period  of  time.  Therefore,  we 
excluded  these  sales  from  our  analysis 


in  accordance  with  section  773(b)(1)  of 
the  Act. 

3.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  for  Facor 
and  Isibars  based  on  the  sum  of  the 
respective  respondent's  cost  of 
materials,  labor,  overhead,  G&A,  selling, 
profit,  and  U.S.  packing  costs.  (As 
discussed  in  the  "Use  of  Facts 
Otherwise  Available"  section  above,  we 
did  not  calculate  CV  for  Chandan 
because  its  CV  information  was 
incomplete.) 

Price-to-Price  Comparisons 

For  comparisons  to  those  products  for 
which  there  were  comparison  market 
sales  at  prices  at  or  above  the  COP.  we 
based  NV  on  prices  to  comparison 
market  customers.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773{a)(6)(C)(ii)  of  the  Act.  We  also  made 
additions  and  deductions,  where 
appropriate,  for  interest  revenue, 
rebates,  inland  freight,  international 
freight,  marine  insurance,  and  brokerage 
and  handling.  In  addition,  we  made 
circumstance-of-sale  adjustments  for 
credit  and  bank  charges,  where 
appropriate.  Finally,  in  accordance  with 
section  773(a)(6)  of  the  Act,  we 
deducted  comparison  market  packing 
costs  and  added  U.S.  packing  costs. 

We  note  that,  with  respect  to  the 
calculation  of  Isibars'  circumstance-of- 
sale  adjustment,  we  have  asked  Isibars 
to  clarify  and  provide  further 
information  on  those  sales  for  which  it 
has  not  yet  reported  a  payment  date.  In 
the  event  that  Isibars  is  unable  to 
comply  with  our  request  for 
information,  we  may  resort  to  the  use  of 
facts  available,  which  may,  if 
appropriate,  be  adverse  to  the  interests 
of  the  company. 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  our  comparison  of  EP 
and  NV,  we  preliminarily  determine  the 
following  weighted-average  dumping 
margins: 


Manufacturer/ 
Exporter 


Period 


Margin 
(percent) 


Chandan  

Facor  

Isibars  

Panchmahal 
Parel^h 


h- 

2/1/98-1/31/99 
2/1/98-1/31/99 
2/1/98-1/31/99 
2/1/98-1/31/99 
2/1/98-1/31/99 

0.00 

12.13 

0.42 

21.02 

21.02 

of  our  regulations, 
the  relevant  parties 
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Manufacturer/ 
Exporter 

Period 

Margin 
(percent) 

Sindia  

2/1/98-1/31/99 
2/1/98-1/31/99 
2/1/98-1/31/99 
2/1/98-1/31/99 

0.01 

Venus   

0.00 

Viraj      

21.02 

Meltroll  

0.00 

In  accordance  w:  th  section  351.224(b) 


(Ve  will  disclose  to 
the  calculations 


performed  for  thesi  >  preliminary  results. 
Any  interested  part  y  may  request  a 
hearing  within  30  days  of  publication.  A 
hearing,  if  requeste  d,  will  be  held  37 
days  after  the  publ  cation  of  this  notice, 
or  the  first  businesi  day  thereafter. 
Interested  parties  r  lay  submit  case  briefs 
within  30  days  of  t  le  date  of  publication 
of  this  notice.  Rebu  ttal  briefs,  which 
must  be  limited  to  ssues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
35  days  after  the  date  of  publication  of 
this  notice.  The  De  )artment  will  issue 
the  final  results  of  hese  administrative 
and  new  shipper  re  views,  which  vdll 
include  the  results  af  its  analysis  of 
issues  raised  in  an)  such  comments, 
within  120  days  of  publication  of  these 
preliminary  results 

Upon  completioi  of  these 
administrative  and  new  shipper 
reviews,  the  Department  shall 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries  We  have  calculated 
an  importer-specifi  :  duty  assessment 
rate  based  on  the  ra  tio  of  the  total 
amount  of  antidum  3ing  duties 
calculated  for  the  e  camined  sales  to  the 
total  entered  value  jf  the  same  sales.  In 
order  to  estimate  th  e  entered  value,  we 
subtracted  intemat:  onal  movement 
expenses  (e.g.,  intei  national  freight) 
from  the  gross  sales  value.  This  rate  will 
be  assessed  uniforn  ily  on  all  entries 
made  during  the  PC  )R.  The  Department 
will  issue  appraise)  nent  instructions 
directly  to  the  Cust  )ms  Service. 

The  following  de  Dosit  requirements 
will  be  effective  up  )n  publication  of  the 
final  results  of  thes  ;  administrative  and 
new  shipper  reviev  s  for  all  shipments 
of  stainless  steel  ba  •  from  India  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  fc  r  by  section 
751(a)(1)  of  the  Act  (1)  The  cash  deposit 
rate  for  the  reviewe  d  companies  will  be 
the  rates  establishe  1  in  the  final  results 
of  these  reviews;  (2  if  the  exporter  is 
not  a  firm  covered  :  n  these  reviews,  but 
was  covered  in  a  pi  evious  review  or  the 
original  LTFV'  inve  itigation.  the  cash 
deposit  rate  will  co  itinue  to  be  the 
company-specific  r  ite  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  i  n  these  reviews,  a 


previous  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  and/or 
exporters  of  this  merchandise,  shall  be 
12.45  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  66915,  December  28,  1994). 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review,  new 
shipper  review,  emd  notice  are  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)oftheAct. 

Dated:  February  28,  2000. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-5649  Filed  3-7-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-827] 

Static  Random  Access  Memory 
Semiconductors  From  Taiwan;  Final 
Results  of  Antidumping  Duty  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  new  shipper  review. 

SUMMARY:  On  October  12,  1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidumping  duty  order 


on  static  random  access  memory 
semiconductors  from  Taiwan.  The 
products  covered  by  this  order  are 
synchronous,  asynchronous,  and 
specialty  static  random  access  memory 
semiconductors  from  Taiwan,  whether 
assembled  or  unassembled.  The  review 
covers  one  manufacturer/exporter.  The 
period  of  review  is  October  1,  1997, 
through  September  30,  1998. 

We  requested  and  received  revised 
cost  of  production  and  constructed 
value  databases  from  the  respondent. 
We  have  used  these  databases,  and  we 
have  made  changes  in  the  margin 
calculations.  Therefore,  the  final  results 
differ  from  the  preliminary  results.  The 
final  weighted-average  dumping  margin 
for  the  reviewed  firm  is  listed  below  in 
the  section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  March  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-1776. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (1998). 

Background 

The  review  covers  one  manufacturer/ 
exporter,  Giga  Semiconductor,  Inc.  (GSI 
Technology).  The  period  of  review 
(POR)  is  October  1,  1997,  through 
September  30,  1998. 

On  October  12,  1999,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidumping  duty  order 
on  static  random  access  memory 
semiconductors  (SRAMs)  from  Taiwan 
(64  FR  55251).  Also  in  October  1999, 
GSI  Technology  submitted  revised  cost 
of  production  and  constructed  value 
databases  at  the  Department's  request. 
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We  invited  parties  to  comment  on  our 
preliminary  results  of  review  and  on  the 
revised  cost  databases.  The  Department 
has  conducted  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  synchronous,  asynchronous,  and 
specialty  SRAMs  from  Taiwan,  whether 
assembled  or  unassembled.  Assembled 
SRAMs  include  all  package  types. 
Unassembled  SRAMs  include  processed 
wafers  or  die,  imcut  die  and  cut  die. 
Processed  wafers  produced  in  Taiwan, 
but  packaged,  or  assembled  into 
memory  modules,  in  a  third  country,  are 
included  in  the  scope;  processed  wafers 
produced  in  a  third  country  and 
assembled  or  packaged  in  Taiwan  are 
not  included  in  the  scope. 

The  scope  of  this  review  includes 
modules  containing  SRAMs.  Such 
modules  include  single  in-line 
processing  modules,  single  in-line 
memory  modules,  dual  in-line  memory 
modules,  memory  cards,  or  other 
collections  of  SRAMs,  whether 
unmounted  or  mounted  on  a  circuit 
board.  The  scope  of  this  review  does  not 
include  SRAMs  that  are  physically 
integrated  with  other  components  of  a 
motherboard  in  such  a  manner  as  to 
constitute  one  inseparable  amalgam 
(i.e.,  SRAMs  soldered  onto 
motherboards). 

The  SRAMs  within  the  scope  of  this 
review  are  currently  classifiable  under 
the  subheadings  8542.13.8037  through 
8542.13.8049,  8473.30.10  through 
8473.30.90,  and  8542.13.8005  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  new  shipper  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  (Decision  Memo)  from 
Richard  W.  Moreland,  Deputy  Assistant 
Secretary  for  Import  Administration,  to 
Robert  S.  LaRussa,  Assistant  Secretary 
for  Import  Administration,  dated  March 
2,  2000,  which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 


Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  www.ita.doc.gov/ 

import admin/records/fm.  The  paper 

copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  the  use  of  the  revised  cost 
data,  we  have  made  certain  changes  in 
the  margin  calculations.  For  a 
discussion  of  our  these  changes,  see  the 
"Margin  Calculations"  section  of  the 
Decision  Memo,  which  is  on  file  in 
room  B-099  at  the  Department  and 
available  on  the  Web  at 

www.ita.doc.gov/import admin/ 

records/fm. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  percentage 
exists  for  the  period  October  1, 1997. 
through  September  30,  1998: 

Margin 


Manufacturer/exporter 


(Percent) 


GSI  Technology 


7.38 


The  Department  shall  determine,  and 
Customs  shall  assess,  emtidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  exporter/importer- 
specific  assessment  rates.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  imder  the  relevemt  order  during 
the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of  the  new 
shipper  review  for  all  shipments  of 
SRAMs  from  Taiwan  entered,  or 
withdrawn  fi^om  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  GSI  Technology  will  be  the  rate 
shown  above;  (2)  for  previously 


reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  41.75.  This 
rate  is  the  "All  Others"  rate  from  the 
LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  first  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(2)  and  777(i)  of  the 
Act. 

Dated:  March  3.  2000. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision  Memo 

Comments 

1.  Facts  Available 

2.  Rejection  of  Post- Verification  Cost  Data 

3.  Constructed  Export  Price  Offset 

[PR  Doc.  00-5650  Filed  3-7-00;  8:45  am) 
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CONSUMER  PROqUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  0(i-C0006] 

Piatt  Electric  Supply,  Inc.,  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 


agency:  Consumer 
Commission. 
action:  Notice. 


summary:  It  is  the 
Commission  to 
which  it  provisioni 
Consimier  Product 
Federal  Register  in 
terms  of  16  CFR  11 
PubUshed  below  is 
accepted  Settlemer  t 
Piatt  Electric  Suppl  y 
monetary  payment! 
$1,000,000.00  and 
DATES:  Any 
the  Commission 
Agreement  or 
contents  by  filing  a 
the  Office  of  the 
2000. 

ADDRESSES:  Person: ; 
comment  on  this 
should  send  writtei  i 
"Comment  00-COO  )6 
Secretary,  U.S.  Cons 
Safety  Commission 
20207. 


Product  Safety 


I  olicy  of  the 
pul  lish  settlements 
dly  accepts  under  the 
Safety  Act  in  the 
accordance  with  the 
15.20(b)(4). 
a  provisionally- 
Agreement  with 
,  Inc.,  containing 
totaling  between 
111,500,000.00. 
interested  person  may  ask 
to  accept  this 
other  wise  comment  on  its 
written  request  with 
S©  ;retary  by  March  23, 

wishing  to 
Settlement  Agreement 
comments  to 

Office  of  the 
umer  Product 
Washington,  DC 


Orders  appears 


FOR  FURTHER  INFORI  lATION  CONTACT: 

Howard  N.  Tamoff,  Trial  Attorney, 
Office  of  Compliance.  U.S.  Consumer 
Product  Safety  Con  mission, 
Washington,  DC  20 107;  telephone  (301) 
504-0626,  ext.  138:  . 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and 
below. 

Dated:  March  3,  20(|0. 
Sadye  E.  Dunn, 

Secretary. 

Consent  Agreemen* 

This  Consent  Agi  eement  is  made  by 
and  between  the  st<  ff  of  the  Consumer 
Product  Safety  Con  mission  (under 


authority  delegated 


to  the  staff  bv  the 


Commission)  and  P  latt  Electric  Supply, 
Inc.  ("Piatt"),  a  donestic  corporation,  to 
settle  allegations  th  it  Piatt  distributed  in 
commerce  certain  allegedly  defective  in- 
wall  electric  heater ;  manufactured  by 
Cadet  Manufacturii  ig  Company 
("Cadet"),  a  domes  ic  corporation,  with 
its  principal  place  (if  business  located  at 
2500  West  Fourth  I  lain  Boulevard, 
Vancouver,  Washir  gton  98660. 

Parties 

1.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 


("the  CPSC"  or  "the  Commission"),  an 
independent  regulatory  agency  of  the 
United  States  of  America,  established  by 
Congress  pursuant  to  Section  4  of  the 
Consumer  Product  Safety  Act  ("CPSA"), 
15  U.S.C.  2053,  as  amended. 

2.  Respondent  Piatt  is  a  domestic 
corporation  orgcuiized  and  existing 
under  the  laws  of  the  State  of  Oregon, 
with  its  principal  place  of  business 
located  at  10605  SW  Allen  Boulevard, 
Beaverton,  OR  97005.  Piatt  is  a 
distributor  of  electrical  materials  and 
products. 

Subject  Matter 

3.  Since  approximately  1978,  Cadet 
has  allegedly  manufactured,  sold  and/or 
distributed  in  commerce  in-wall  electric 
heaters  for  use  in  homes  and  residences 
under  the  brand  names  "Cadet"  and 
"Encore."  These  include  all  models  and 
varieints  within  each  model  of  the  series 
FW  (including  models  FW-051,  FW- 

101,  FW-122,  FW-202,  and  FW-751), 
manufactured  between  1978  and  1987; 
series  FX  (including  models  FX-051, 
FX-052,  FX-071,  FX-072,  FX-101,  FX- 

102,  FX-122,  FX-151,  FX-152.  FX-202, 
and  FX-242),  manufactiu-ed  between 
1985  and  1994;  series  LX  (including 
models  LX-242,  LX-302,  LX-402,  and 
LX-482),  manufactured  between  1985 
and  1994;  series  TK  (including  models 
TK-051,  TK-071,  TK-072,  TK-101,  TK- 
102,  TK-151,  and  TK-152), 
manufactured  between  1984  and  1998; 
series  ZA  (including  models  ZA-051, 
ZA-052,  ZA-071,  ZA-072,  ZA-lOl^ 
ZA-102.  ZA-122,  ZA-151,  ZA-152, 
ZA-202,  and  ZA-242),  manufactured 
between  1985  and  1994;  series  Z 
(including  models  Z-072,  Z-101,  Z- 
102,  Z-151,  Z-152,  Z-202,  and  Z-208), 
manufactxu-ed  between  1993  and  1999; 
and  all  series  and  models  of  the  same  of 
functionally  identical  heaters 
manufactured  and  distributed  by  Cadet 
under  the  Encore  brand  name,  including 
series  RX  (including  models  RX-072, 
RX-101,  RX-102,  RX-151,  RX-152,  RX- 
202,  and  RX-242),  manufactured 
between  1985  and  1994;  series  RLX 
(including  models  RLX-  (including 
models  RLX-302,  RLX-402,  and  RLX- 
482)  manufactured  between  1985  and 
1994;  series  RK  (including  RK-101  and 
RK-102),  manufactured  between  1984 
and  1998;  series  RA  (including  models 
RA-101,  RA-102,  RA-151,  RA-152,  and 
RA-202),  manufactiired  between  1985 
and  1994;  and  series  ZC  (including 
models  ZC-072.  ZC-101,  ZC-102,  ZC- 
151,  ZC-152,  ZC-202,  and  ZC-208), 
manufactured  between  1993  and  1999. 
For  each  of  these  heaters,  the  variants 
signified  by  the  suffix  T  (with 
thermostat),  W  (white  color),  and  TW 
(with  thermostat  and  white  color)  found 


after  the  model  number  are  included. 
All  the  heaters  and  variants  referred  to 
in  this  paragraph  shall  hereinafter  be 
collectively  referred  to  as  "the  Heaters." 
The  Heaters  were  sold  emd/or 
distributed  to  consumers  principally  in 
the  States  of  California,  Idaho,  Montana, 
Oregon,  and  Washington.  Since 
approximately  1985,  Piatt  has  allegedly 
sold  and/or  distributed  certain  of  the 
Heaters  in  conunerce. 

4.  On  January  14,  1999,  the  staff  filed 
an  Administrative  Complaint 
("Complaint")  against  Cadet,  seeking  a 
determination  that  certain  of  the  Heaters 
present  a  substantial  product  hazard 
within  the  meaning  of  Section  15(a)(2) 
of  the  CPSA,  15  U.S.C.  2064(a)(2),  and 
public  notice  and  a  recall  of  certain  of 
the  Heaters  pursuant  to  Sections  15(c) 
and  (d)  of  the  CPSA,  15  U.S.C.  2064(c) 
and  (d).  The  Complaint  alleged  that 
certain  of  the  Heaters  are  defective  and 
present  a  substantial  product  hazard 
within  the  meaning  of  Section  15(a)(2) 
of  the  CPSA,  15  U.S.C.  2064(a)(2), 
because  their  design  and/or 
manufacture  causes  them  to  overheat, 
f«ul,  and  catch  fire;  and/or  allows  lint, 
dirt,  or  debris  to  build  up  within  the 
heaters  and  catch  fire.  The  Complaint 
also  alleged  that  the  design  of  certain  of 
the  Heaters  can  cause  the  Heaters  to 
spew  flames  and/or  bm-ning  or  molten 
particles,  or  eject  sparks  into  the  living 
space  of  a  home  or  residence,  or 
energize  the  Heaters  creating  a  risk  of 
electric  shock.  CPSC  has  made  no 
findings  of  fact  or  conclusions  of  law 
regarding  these  allegations.  On  July  30, 
1999,  the  CPSC  approved  a  Consent 
Agreement  and  Order  ("the  Cadet 
Order")  between  the  Staff  and  Cadet 
which,  inter  alia,  required  Cadet  to 
undertake  a  remediation  program  for 
notification  to  consumers  and  for  the 
replacement  of  the  Heaters  ("the  Cadet 
Corrective  Action  Plan"  or  "the  Plan"), 
upon  final  approval  of  the  Plan  by  the 
United  States  Bankruptcy  Court  for  the 
Western  District  of  Washington  at 
Tacoma  (the  date  of  final  approval  being 
referred  to  herein  as  the  "Effective  Date" 
of  the  Cadet  Order). 

Agreement  of  the  Parties 

5.  It  is  the  express  purpose  of  the 
parties  entering  this  Consent  Agreement 
to  protect  the  public  safety  by  assisting 
Cadet's  recall  and  replacement  of  the 
Heaters. 

6.  Fulfillment  of  the  terms  of  this 
Consent  Agreement  and  the  attached 
Order  (hereinafter  "Order"  or  "the 
Order"),  which  is  hereby  incorporated 
by  reference,  shall  resolve  all  potential 
obligations  of  Piatt  (and  each  of  Piatt's 
predecessors,  successors,  assigns, 
parents,  subsidiaries,  affiliated  entities. 
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agents,  representatives,  attorneys, 
employees,  officers,  directors, 
stockholders,  and  principals) 
(collectively  "the  Piatt  Releasees") 
under  Sections  15(c)  and  (d)  of  the 
CPSA,  15  U.S.C.  2064(c)  and  (d).  to  give 
public  notice  of  any  alleged  hazard 
presented  by  the  Heaters,  and  to  repair, 
replace,  or  refund  the  purchase  price  of 
the  heaters.  Fulfillment  of  the  terms  of 
this  Consent  Agreement  and  Order  shall 
also  resolve  all  potential  obligations  and 
liabilities  of  the  Piatt  Releasees  to  the 
Commission  for  all  other  claims  and 
causes  of  action  relating  to  alleged 
defects  in  the  Heaters,  as  described  in 
paragraph  4  above.  However,  Piatt  is  not 
released  from  any  claims  or  causes  of 
action  based  upon  information 
knowingly  withheld  from  or 
misrepresented  to  the  CPSC  staff  by 
Piatt.  Nothing  in  this  Paragraph  6  is 
intended  to  limit  the  CPSC's  rights 
under  Paragraph  21  of  this  Consent 
Agreement. 

7.  The  staff  believes  that  this  Consent 
Agreement  and  Order  is  an  equitable 
resolution  of  consumer  claims  against 
Piatt  for  replacement  heaters.  The  staff 
has  concluded  that  the  Cadet  Corrective 
Action  Plan,  and  Piatt's  participation  in 
that  Plan,  will  provide  an  effective,  fair, 
reasonable  and  adequate  remedy  for 
consumers  throughout  the  United  States 
who  own  or  are  otherwise  exposed  to 
the  Heaters  by  notifying  consumers  of 
the  alleged  hazard  and  providing 
replacement  heaters  to  them,  and  that 
this  Agreement  is,  therefore,  in  the  best 
interests  of  the  public. 

8.  This  Consent  Agreement  and  Order 
shall  not  be  deemed  or  construed  as  an 
admission  by  Piatt  or  as  evidence:  (a)  Of 
any  violation  of  law  or  regulation  by 
Piatt;  (b)  of  other  wrongdoing  by  Piatt; 
(c)  that  the  Heaters  are  defective,  create 
a  substantial  product  hazard,  or  are 
unreasonably  dangerous;  or  (d)  of  the 
truth  of  any  claims  or  other  matters 
alleged  or  otherwise  stated  by  the  CPSC 
or  any  other  person  either  against  Piatt 
or  with  respect  to  the  Heaters  or  the 
Cadet  Corrective  Action  Plan.  Piatt  does 
not  admit  the  factual  allegations  or  other 
statements,  or  any  conclusions  of  law, 
as  alleged  or  otherwise  stated  in  the 
Complaint  or  this  Consent  Agreement 
and  Order  which  relate  to  the  heaters. 

9.  Piatt  agrees  not  to  contest  in 
connection  with  this  Consent 
Agreement  and  Order  the  staffs 
allegation  that  the  Heaters  are 
"consumer  products"  within  the 
meaning  of  Section  3(a)(1)  of  the  CPSA, 
15  U.S.C.  2052(a)(1). 

10.  Piatt  agrees  not  to  contest  in 
coimection  with  this  Consent 
Agreement  and  Order  the  staffs 
allegation  that  Piatt  is  a  "distributor"  of 


"consumer  productfsl,"  which  are 
"distributed  in  conunerce,"  as  those 
terms  are  defined  in  Sections  3(a)(1),  (5), 
and  (11)  of  the  CPSA,  15  U.S.C. 
2052(a)(1).  (5),  and  (11). 

1 1 .  Piatt  agrees  not  to  contest  in 
connection  with  this  Consent 
Agreement  and  Order  the  staffs 
allegation  that  the  CPSC  has  jurisdiction 
over  Piatt  and  the  Heaters  under  Section 
3(a)(1),  (5),  and  (11)  and  Section  15  of 
the  CPSA,  15  U.S.C.  2052(a)(1),  (5),  and 
(11)  and  §2064. 

12.  For  purposes  of  this  settlement 
only,  Piatt  agrees  not  to  contest  the 
staff's  allegation  that  the  Heaters  contain 
a  "defect  which  creates  a  substantial 
product  hazard,"  as  those  terms  are 
defined  in  Section  15(a)  of  the  CPSA,  15 
U.S.C.  2064(a). 

13.  Upon  final  acceptance  by  the 
CPSC  of  this  Consent  Agreement  and 
Order,  Piatt  and  CPSC  knowingly, 
voluntarily,  and  completely  waive  and 
relinquish  any  past,  present,  and/or 
future  right  or  rights  in  this  matter:  (a) 
To  the  issuance  of  a  proposed  complaint 
in  accordance  with  16  CFR  §  1115.20(b); 
to  an  administrative  or  judicial  hearing, 
and  to  all  further  procedural  steps — 
including  findings  of  fact  and 
conclusions  of  law — to  determine 
whether  the  Heaters  contain  a  defect 
which  creates  a  substantial  product 
hazard  within  the  meaning  of  Section  15 
of  the  CPSA;  (c)  to  seek  judicial  review 
or  otherwise  challenge  or  contest  the 
validity  of  this  Consent  Agreement  and 
Order  as  issued  and  entered;  (d)  to  seek 
judicial  review  of  this  or  any  past 
orders,  findings,  and/or  determinations 
of  the  CPSC  in  this  matter,  except  as  set 
forth  in  Paragraphs  21,  22  and  25  of  this 
Consent  Agreement;  and  (e)  to  file  any 
claim  or  to  seek  any  remedy  under  the 
Equal  Access  to  Justice  Act. 

14.  The  Order  is  issued  under 
Sections  15  (c)  and  (d)  of  the  CPSA,  15 
U.S.C.  2064  (c)  and  (d),  and  a  violation 
of  this  Consent  Agreement  and  Order  is 
a  prohibited  act  within  the  meaning  of 
Section  19(a)(5)  of  the  CPSA,  15  U.S.C. 
2068(a)(5),  and  may  subject  Piatt  to  civil 
and/or  criminal  penalties  under 
Sections  20  and  21  of  the  CPSA,  15 
U.S.C.  2069  and  2070. 

15.  The  parties  agree  to  fulfill  all 
requirements  of  this  Consent  Agreement 
and  Order. 

16.  For  all  purposes,  this  Consent 
Agreement  and  Order  shall  constitute  an 
enforceable  judgment  obtained  in  an 
action  or  proceeding  by  a  governmental 
unit  to  enforce  its  police  and  regulatory 
power. 

17.  Piatt  acknowledges  that  any 
interested  person  may  bring  an  action 
pursuant  to  Section  24  of  the  CPSA,  15 
U.S.C.  2073,  in  any  United  States 


District  Court  in  which  Piatt  is  foimd  or 
transacts  business,  to  enforce  the  Order 
and  to  obtain  appropriate  injunctive 
relief. 

18.  For  the  length  of  its  term,  this 
Consent  Agreement  and  Order  shall  be 
binding  upon  and  inure  to  the  benefit  of 
the  parties  hereto  and  their  successors, 
assigns,  and  any  operating  bankruptcy 
trustees  or  receivers.  If,  prior  to  the 
termination  of  this  Consent  Agreement 
and  Order,  Piatt  merges  with  any  other 
business  entity  or  sells,  assigns,  or 
otherwise  transfers  substantially  all  of 
its  assets,  Piatt  shall  provide  reasonable 
prior  notice  to  the  surviving  corporation 
or  to  the  purchaser,  assignee,  or 
transferee  of  substantially  all  of  Piatt's 
assets,  of  this  Consent  Agreement  and 
Order,  and  of  its  binding  effect  upon 
said  surviving  corporation,  purchaser, 
assignee,  or  transferee.  The  existence  of 
this  Consent  Agreement  and  Order  and 
its  binding  effect  shall  be  noted  in  any 
agreement  between  Piatt  and  such 
surviving  corporation,  purchaser. 

.  assignee,  or  transferee.  It  shall  be  a 
condition  of  any  such  merger,  sale, 
assignment,  or  transfer  that  the 
surviving  corporation  or  the  purchaser, 
assignee,  or  transferee  shall  execute  a 
document  agreeing  to  be  boimd  by  the 
provisions  of  this  Consent  Agreement 
and  Order  and  shall  submit  to  the 
jurisdiction  of  the  CPSC  for  purposes  of 
enforcement  of  this  Consent  Agreement 
and  Order.  In  the  event  of  any  merger, 
sale,  assignment,  or  transfer  of 
substantially  edl  of  Piatt's  assets,  Piatt 
shall  provide  written  notice  to  the  staff 
at  least  sixty  (60)  days  prior  to  any  such 
merger,  asset  sale,  assignment,  or 
transfer. 

19.  The  CPSC,  the  staff,  and/or  Piatt 
may  disclose  terms  of  this  Consent 
Agreement  and  Order  to  the  public. 

20.  The  staff  is  entering  into  this 
Consent  Agreement  and  Order  upon 
reliance  that  Piatt  and  Cadet  have 
executed  a  settlement  agreement  dated 
January  31,  2000  that  resolves  issues 
surrounding  the  June  22,  1999  DIP  Loan 
and  Security  Agreement  between  Cadet, 
Piatt,  and  Consolidated  Electrical 
Distributors,  Inc.  ("DIP  Loan  and 
Security  Agreement"). 

21.  The  CPSC,  upon  reasonable  notice 
to  the  staff  and  Piatt,  may  void, 
suspend,  or  rescind  all,  or  any  part,  of 
this  Consent  Agreement  and  Order  if  it 
reasonably  concludes  that:  (a)  Piatt  has 
made  knowing  and  material 
misrepresentations  regarding  its 
financial  condition  as  of  the  date  of  this 
Consent  Agreement  and  Order;  (b)  in 
Piatt's  submission  to  the  staff  dated 
March  19,  1999.  Piatt  knowingly  and 
materially  misrepresented  the  quantity 
of  Heaters  it  sold:  or  (c)  Piatt  and  Cadet 
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have  not  executed  the  Platt/Cadet 
settlement  agreem  snt  referred  to  in 
Paragraph  20  of  th  s  Consent 
Agreement.  The  C;  *SC  may  exercise  its 
rights  under  this  P  iragraph  21  within, 
and  not  later  than,  30  months  from  the 
Effective  Date  of  tl  e  Cadet  Order  or  the 
termination  of  this  Consent  Agreement 
and  Order  pursuai  t  to  paragraph  33, 
whichever  occurs  irst.  Any  CPSC 
determination  unc  er  this  paragraph 
shall  be  subject  to  he  dispute  resolution 
procediues  set  fori  ti  in  Paragraph  25. 

22.  If  any  provis  on  of  this  Consent 
Agreement  and  Or  ier  is  held  to  be 
illegal,  invalid,  or  jnenforceable  under 
present  or  future  h  ws  effective  during 
the  term  of  this  Co  asent  Agreement  and 
Order,  such  provis  ion  shall  be  fully 
severable.  In  such  3vent,  there  shall  be 
added  as  part  of  th  is  Consent  Agreement 
and  Order  a  provis  ion  as  similar  in 
terms  to  such  illeg  d,  invalid,  or 
imenforceable  pro' vision  as  may  be 
possible  and  be  lej  al,  valid,  and 
enforceable.  The  e  fective  date  of  the 
added  provision  shall  be  the  date  upon 
which  the  prior  pr  jvision  was  held  to 
be  invalid,  illegal,  or  unenforceable.  The 
rest  of  the  Consent  Agreement  and 
Order  shall  remair  in  full  effect,  unless 
the  CPSC  reasonably  determines,  after 
providing  Piatt  wii  h  notice  and  a 
reasonable  opporti  inity  to  comment, 
that  severing  the  p  rovision  materially 
impacts  the  Cadet  [Corrective  Action 
Plan.  The  CPSC  de  termination  shall 
constitute  the  ffna  agency  decision  and 
shall  be  subject  to  udicial  review,  such 
review  to  be  based  upon  the  record  of 
any  such  CPSC  pr(  ceeding  and 
according  to  law. 

23.  This  Consen  Agreement  and 
Order  have  been  n  jgotiated  by  the 
parties.  Piatt  is  not  relying  on  the  advice 
of  the  staff,  nor  an;  rone  associated  with 
the  staff,  except  as  otherwise  set  forth  in 
this  Consent  Agret  ment  and  Order  or  in 
the  letter  from  CP5  C  staff  to  Andrew  S. 
Krulwich,  Esq.  datjd  February  8,  2000. 

24.  The  provisiois  of  this  Consent 
Agreement  and  Or  Ier  shall  not  be 
interpreted  or  con!  trued  against  any 
person  or  entity  be  cause  that  person  or 
any  of  its  attorney!  or  representatives 
drafted  or  particip  ited  in  drafting  this 
Consent  Agreemer  t  and  Order. 

25.  The  provisions  of  this  Consent 
Agreement  and  Or  ier  shall  be 
interpreted  in  a  rei  isonable  maimer  to 
effect  its  purpose  t  a  remedy  the  alleged 
hazard  that  the  He  iters  pose  and  to 
resolve  alleged  cla  ms  by  the  CPSC 
against  Piatt  with  i  espect  to  the  Heaters. 
In  the  event  of  a  d  spute  between  the 
parties  arising  unc  er  this  Consent 
Agreement  and  Or  ier,  the  parties  agree 
to  submit  the  disp  ite  to  non-binding 
arbitration  by  a  pa  lel  of  three 
arbitrators,  accord  ng  to  the  rules  of  the 


American  Arbitration  Association  then 
in  effect.  The  CPSC  and  Piatt  shall  each 
have  the  right  to  select  one  arbitrator, 
cind  shall  joindy  select  the  third 
arbitrator.  If  the  CPSC  and  Piatt  are 
unable  to  agree  on  the  selection  of  the 
third  arbitrator,  that  arbitrator  shall  be 
selected  by  the  American  Arbitration 
Association.  Either  party  may  institute 
an  action,  following  the  non-binding 
decision  rendered  by  the  arbitration 
panel,  in  the  United  States  District 
Court  for  the  District  of  Columbia. 
Notwithstanding  the  foregoing,  neither 
the  arbitrators  nor  the  CPSC  shall  have 
the  authority  to  resolve  disputes  arising 
under  the  Platt/Cadet  Settlement 
Agreement,  nor  may  any  rights  or 
obligations  arising  out  of  the  Platt/Cadet 
Settlement  Agreement  be  enforced 
through  this  Consent  Agreement  and 
Order. 

26.  The  existence  of  a  dispute 
between  the  staff  and  Piatt  over  any 
provision  of  this  Consent  Agreement 
and  Order  shall  not  excuse,  toll,  or 
suspend  any  obligation  or  deadline 
imposed  upon  Piatt  under  this  Consent 
Agreement  and  Order,  other  than  the 
specific  provision  in  dispute. 

27.  This  Consent  Agreement  and 
Order  shall  not  be  waived,  changed, 
amended,  modified  or  otherwise  altered, 
except  in  writing  executed  by  the 
parties  and  approved  by  the  CPSC. 

28.  This  Consent  Agreement  and 
Order  contain  the  entire  agreement, 
understanding,  representation,  and 
interpretation  of  the  parties  herein,  and 
nothing  else  may  be  used  to  vary  or 
contradict  its  terms. 

29.  Piatt  makes  the  monetary 
payments  described  in  Paragraphs  4  and 
5  of  the  Order  solely  to  fund  the  Cadet 
Corrective  Action  Plan  and  thereby  to 
settle  claims  arising  out  of  its  alleged 
distribution  of  the  Heaters.  No  payment 
made  pursuant  to  or  referred  to  in  this 
Consent  Agreement  and  Order  is  a  fine 
or  other  penalty  paid  with  respect  to 
any  violation  of  any  law  or  regulation. 
Payment  hereunder  does  not  constitute, 
nor  shall  it  be  construed  or  treated  as, 
payment  in  lieu  of  a  fine  or  other 
penalty,  pimitive  recovery,  or  forfeiture. 

30.  Piatt  and  the  staff  consent  to  the 
entry  of  the  Order  attached  hereto. 

31.  Upon  provisional  acceptance  of 
this  Consent  Agreement  and  Order  by 
the  CPSC,  this  Consent  Agreement  and 
Order  shall  be  placed  on  the  public 
record  and  shall  be  published  in  the 
Federal  Register  in  accordance  with  the 
procedures  set  forth  in  16  CFR 

§  1115.20(b)(4).  If  the  CPSC  does  not 
receive  any  written  request  not  to  accept 
this  Consent  Agreement  and  Order 
within  fifteen  (15)  calendar  days,  this 
Consent  Agreement  and  Order  shall  be 
deemed  finally  accepted  on  the 


twentieth  (20th)  calendar  day  after  the 
date  it  is  published  in  the  Federal 
Register,  in  accordance  with  16  CFR 
§  1115.20(b)(5). 

32.  Upon  final  acceptance  by  the 
CPSC  of  this  Consent  Agreement  and 
Order,  the  CPSC  shall  issue  the 
incorporated  Order.  This  Consent 
Agreement  and  Order  shall  become 
effective  upon  service  of  the  signed 
Order  upon  Piatt. 

33.  Piatt's  Obligations  under  this 
Consent  Agreement  and  Order  shall 
terminate  when  Piatt  makes  the  final 
payment  required  under  Paragraphs  4 
and  5  of  the  Order. 

34.  The  parties  have  executed  two  (2) 
identical  copies  of  this  Consent 
Agreement  and  the  two  copies  shall  be 
treated  as  one  and  the  same  executed 
Consent  Agreement. 

Dated:  February  9,  2000. 
Howard  N.  Tamoff, 
Trial  Attorney. 
Margaret  H.  Plank, 
Trial  Attorney. 
Eric  L.  Stone, 
Director,  Legal  Division. 
Alan  H.  Schoem, 

Assistant  Executive  Director,  Office  of 
Compliance,  U.S.  Consumer  Product  Safety 
Commission,  4330  East  West  Highway, 
Bethesda,  MD  20814;  Telephone:  (301)  504- 
0626,  Facsimile:  (301)504-0359. 

Harvey  J.  Piatt, 

Chairman  &■  CEO,  Piatt  Electric  Supply,  Inc., 
10605  SW  Allen  Boulevard,  Beaverton,  OR 
97005-4896;  Telephone:  (503)  526-2332, 
Facsimile:  (503)  350-5579. 

Order 

Upon  consideration  of  the  Consent 
Agreement  entered  into  between 
Respondent  Piatt  Electric  Supply,  Inc. 
("Piatt")  and  the  staff  of  the  Consumer 
Product  Safety  Commission  ("the  staff) 
(collectively  "the  parties");  and 

The  Consumer  Product  Safety 
Commission  ("the  CPSC"  or  "the 
Commission")  having  jurisdiction  over 
the  subject  matter  and  Piatt; 

/( is  hereby  ordered  that: 

1.  The  Consent  Agreement  between 
Piatt  and  the  staff  is  incorporated  herein 
by  reference  and  accepted,  and  Piatt 
shall  comply  with  all  obligations  of  the 
Consent  Agreement  and  this  Order. 

2.  Based  on  the  Consent  Agreement, 
the  CPSC  finds  that  the  Consent 
Agreement  and  this  Order  are  necessary 
to  protect  the  public  from  the  alleged 
hazard  presented  by  Cadet 
Manufacturing  Company's  ("Cadet's") 
series  FW,  FX,  LX,  TK,  ZA  and  Z  in- 
wall  electric  heaters,  and  the 
functionally  identical  heaters 
manufactured  and  distributed  by  Cadet 
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under  the  Encore  brand  name,  including 
series  RX.  RLX.  RK,  RA,  and  ZC.  These 
heaters  shedl  hereinafter  be  collectively 
referred  to  as  "the  Heaters." 

3.  Piatt  shall  immediately  cease  and 
despite  offering  for  sale  and/or 
distributing  in  commerce  any  of  the 
Heaters,  whether  by  itself  or  through  its 
subsidiaries,  affiliates,  Platt-owned 
distribution  centers,  or  any  other 
persons  or  entities  over  whom  Piatt  has 
control. 

4.  Piatt  shall  pay  into  an  escrow 
account  (Chase  Manhattan  Trust 
Company,  National  Association, 
Account  #76609060682)  established  by 
the  staff  and  Cadet  for  the  purpose  of 
remediating  the  Heaters  ("the  Escrow 
Account"),  the  sum  of  ONE  MILLION 
DOLLARS  ($1,000,000)  upon  the  CPSC's 
final  acceptcmce  of  this  Order. 

5.  Piatt  shall  pay  into  the  Escrow 
Account  contingent  contributions  of  an 
additional  TWO-DOLLARS  AND  FIFTY 
CENTS  ($2.50)  for  every  heater  in  excess 
of  two  hundred  and  fifty  thousand 
(250,000)  heaters  ordered  by  consumers 
under  the  Cadet  Consent  Agreement  and 
Order,  which  was  approved  by  the 
CPSC  on  July  30,  1999  ("the  Cadet 
Order");  provided  that  the  sum  total  of 
Piatt's  contingent  contributions  shall  be 
capped  at  FIVE  HUNDRED  THOUSAND 
DOLLARS  ($500,000).  Piatt  shall  pay 
contingent  contributions  within  thirty 
(30)  days  of  Piatt's  receipt  of  quarterly 
written  notice  from  the  staff  specifying 
the  number  of  replacement  heaters  in 
excess  of  250,000  ordered  by  consumers 
within  twenty-four  (24)  months  after  the 
Effective  Date  of  the  Cadet  Order  issued 
by  CPSC  on  July  30,  1999. 

6.  The  CPSC  may  authorize  the 
distribution  of  the  monetary  payments 
referred  to  in  Paragraphs  4  and  5  above 
to  offset  any  expenses  directly  related  to 
Cadet's  CPSC-approved  Corrective 
Action  Plan.  Should  Cadet  fail  in  its 
obligations  under  the  Corrective  Action 
Plan,  CPSC  may  authorize  the 
distribution  of  the  monetary  payments 
in  paragraphs  4  and  5  above  to 
otherwise  remedy  the  alleged  hcizard 
posed  by  the  Heaters;  however,  no  such 
failure  on  the  part  of  Cadet  shall  change 
the  amount  or  schedule  of  payments 
due  under  this  Order  or  change  the 
rights  and  duties  of  Piatt  under  the 
Consent  Agreement. 

7.  In  addition  to  any  penalty  it  may 
incur  pursuant  to  Paragraph  14  of  the 
Consent  Agreement,  if  Piatt  fails  to 
make  timely  contributions  to  the  Escrow 
Account,  as  required  by  Paragraphs  4 
and  5  of  this  Order,  Piatt  shall  be  liable 
for  additional  contributions  to  the 
Escrow  Account  consisting  of  the 
following: 

a.  Interest  at  the  percentage  rate 
established  by  the  Department  of  the 


Treasury  pursuant  to  31  U.S.C.  3717,  for 
any  period  after  the  due  date;  and 

b.  A  five  percent  (5%)  per  month 
penalty  charge  if  the  contribution  is  not 
made  within  thirty  (30)  days  after  the 
due  date. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  3rd  day  of  March.  2000. 

By  Order  of  the  Commission: 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
iFR  Doc.  00-5671  Filed  3-7-00;  8:45  am] 

BILUNO  CODE  B3S5-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0076]    . 

Proposed  Collection;  Comment 
Request  Entitled  Novation/Change  of 
Name  Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (9000-0076). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Novation/Change  of  Name 
Requirements.  This  OMB  clearance 
expires  on  May  31,  2000. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  .of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  May  8,  2000. 
ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden. 


should  be  submitted  to:  FAR  Desk 
Officer.  OMB  Room  10102,  NEOB, 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035.  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA,  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  a  firm  performing  under 
Government  contracts  wishes  the 
Government  to  recognize  (1)  a  successor 
in  interest  to  these  contracts,  or  (2)  a 
name  change,  it  must  submit  certain 
documentation  to  the  Government. 

B.  Annual  Reporting  Burden 

Respondents:  1,000. 
Responses  per  respondent:  1 . 
Totai  responses:  1,000. 
Preparation  hours  per  response:  .458. 
Total  burden  hours:  458. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  Washington,  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Control  No.  9000-0076, 
Novation/Change  of  Name 
Requirements,  in  all  correspondence. 

Dated:  March  3.  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
(PR  Doc.  00-5612  Filed  3-7-00;  8:45  am) 

BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0147] 

Proposed  Collection;  Comment 
Request  Entitled  Pollution  Prevention 
and  Right-To-Know  Information 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0147). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
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U.S.C.  Chapter  35) .  the  Federal 
Acquisition  Reguli  ition  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Manageni  ent  and  Budget 
(0MB)  a  request  tc  review  and  approve 
an  extension  of  a  c  mxently  approved 
information  coUec  ion  requirement 
concerning  PoUuti  an  Prevention  and 
Right-to-Know  Inf(  irmation.  This  0MB 
clearance  expires  (  n  May  31,  2000. 
Public  comment  >  are  particularly 
invited  on:  Wheth(  ir  this  collection  of 
information  is  nec(  (ssary  for  the  proper 
performance  of  fui  ctions  of  the  FAR, 
and  whether  it  wil  have  practical 
utility;  whether  ou  r  estimate  of  the 
pubhc  burden  of  t&is  collection  of 
information  is  accipate,  and  based  on 
valid  assumptions  land  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  wayk  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  i  nay  be  submitted  on 
or  before  May  8,  2(  00. 
ADDRESSES:  Commmts,  including 
suggestions  for  red  jcing  this  burden, 
should  be  submittad  to:  FAR  Desk 
Officer,  OMB,  Rooii  10102,  NEOB, 
Washington,  DC  2C  503,  and  a  copy  to 
the  General  Servic(  is  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Vrashington,  DC 
20405. 

FOfl  FURTHER  INFORI  lATION  CONTACT:  Paul 
Linfield,  Federal  A  :quisition  Policy 
Division,  GSA,  50ll-1757. 
SUPPLEMENTARY  INRQRMATION: 


A.  Purpose 

Executive  Order 
1993,  "Federal 
to-Know  Laws  and 
Requirements, 
facilities  comply 
reporting  requirements 
Prevention  Act  of 
Emergency  Plann: 
to-Know  Act  of 
Order  requires  that 
performed  on  a 
for  the  contractor 
Federal  agency  all 
Federal  agency 
comply  with  these 
requirements. 

B.  Annual  Reportii  ig  Burden 

Number  ofRespc  indent 
Responses  Per  R(  'spondi 
Total  Responses 
Avemge  Burden 
minutes. 

Total  Burden  Hdbrs:  14,535 


12856of  August  3, 

iance  With  Right- 
Pollution  Prevention 
that  Federal 
the  planning  and 
of  the  Pollution 
1  990  and  the 

Community  Right- 
The  Executive 
contracts  to  be 

facility  provide 
supply  to  the 
nformation  the 


Coripl 


re<  uu^s 

with 


uig 
19(6 
hat  c 
Fe(  eral 
t» 


dee  ms 


necessary  to 
reporting 


s.  2.550. 

ent:  7.6. 
19,380. 
^er  Response:  45 


Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secreteu-iat 
(MVRS),  Room  4035,  Washington,  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Control  No.  9000-0147, 
Pollution  Prevention  and  Right-to-Know 
Information  in  all  correspondence. 

Dated:  March  3,  2000. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  00-5613  Filed  3-7-00;  8:45  am) 

BILUNG  CODE  6820-34-f> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  8, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requu-es 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (l)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstateme^^t;  (2) 
Title;  (3)  Simunary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 


necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  acciu^te; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  March  2,  2000. 

William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  The  Program  for  North 
American  Mobility  in  Higher  Education. 

Frequency:  Annually. 

Affected  Public: 

Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  20. 

Burden  Hours:  400. 

Abstract:  The  Program  for  North 
American  Mobility  In  Higher  Education 
is  a  competition  grant  program  which 
supports  institutional  cooperation  and 
student  exchange  among  the  countries 
of  the  U.S.,  Mexico,  and  Canada. 
Fimding  supports  the  participation  of 
U.S.  institutions  and  students  in 
trilateral  consortia  of  institutions  of 
higher  education.  Funding  will  be 
multi-year,  with  projects  lasting  up  to 
four  years. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your 
request.  Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address 

Joe Schubart@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-5575  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  400O-01-P 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  hiformation 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  8, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (!)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  March  2.  2000. 

William  Burrow, 

Leader.  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

T}^e  of  Review:  New. 

Title:  Annual  Performance  Reporting 
for  the  Gaining  Early  Awareness  for 
Undergraduate  Programs  (GEAR  UP) 
Grantees. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  loced  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  185. 
Burden  Hours:  6,475. 

Abstract:  The  purpose  of  this 
information  collection  is  accountability 
for  program  implementation  and 
student  outcomes  for  the  Gaining  Early 
Awareness  and  Readiness  for 
Undergraduate  Programs  (GEAR  UP). 
The  information  collected  enables  the 
U.S.  Department  of  Education  to 
demonstrate  its  progress  in  meeting  the 
GEAR  UP  performance  objectives  as 
reflected  in  the  indicators. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joe  Schubart  at  (202)  708-9266  or  via 
his  internet  address 

Joe Schubart@ed.gov.  Individuals  who 

use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-.5576  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTIMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  hiformation 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before  April  7, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulator}'  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conmient. 

Dated:  March  2.  2000. 

William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Type  of  Review:  Reinstatement. 

Title:  Indian  Education  Formula  Grant 
Program  Application. 

Frequency:  Aimually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,270. 
Burden  Hours:  22,766. 

Abstract:  Application  for  funding 
under  the  Indian  Education  Formula 
Grant  Program  to  Local  Educational 
Agencies  used  to  determine  applicant 
eligibility  and  amount  of  award  for 
projects  funded. 
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Requests  for  copifes 
information  collect 
accessed  from  http:  f/edicsweb 
should  be  address©  1 
Department  of  Edu(  ;ation 
Avenue,  SW.  Room 
Office  Building  3, 
20202^651.  Requekts 
electronically  mail<  d 
address  OCIO_IM(; 
faxed  to  202-708-9646 
the  complete  title 
collection  when  mz  k 
Questions  regardin] ; 
collection  activity 
be  directed  to  Kath; ' 
9346  (fax).  Individi  al 
telecommunication 
(TDD)  may  call  the 
Relay  Service  (FIRS ) 
8339. 
IFR  Doc.  00-5577  Fil^i  3-7-00;  8:45  am] 

BILLING  CODE  400(M)1-P 
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be  addressed  to  the 
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of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  2,  2000. 

William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

0£Bce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Migrant  Education  Even  Start 
Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  60. 

Burden  Hours:  2,700. 

Abstract:  The  Migrant  Education  Even 
Start  Program  (MEES)  is  designed  to 
help  break  the  cycle  of  poverty  and 
improve  literacy  by  integrating  early 
childhood  education,  adult  literacy  or 
adult  basic  education,  and  parenting 
into  a  unified  literacy  program  for 
migTcmt  families. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
or  should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Questions  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  202-708- 
9346  (fax).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  00-5578  Filed  3-7-00:  8:45  ami 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Department  of  Education. 

ACTION:  Notice;  Computer  matching 
between  the  Department  of  Education 
and  the  Department  of  Justice. 

SUMMARY:  Section  5301(a)(1)  of  the  Anti- 
Drug  Abuse  Act  of  1988  (now 
designated  as  section  421(a)(1)  of  the 
Controlled  Substances  Act  (21  U.S.C. 
862(a)(1))  includes  provisions  regarding 
the  judicial  denial  of  Federal  benefits. 
Section  5301  authorizes  Federal  and 
State  judges  to  deny  certain  Federal 
benefits  (including  student  financial 
assistance  under  Title  FV  of  the  Higher 
Education  Act  of  1965,  as  amended)  to 
individuals  convicted  of  drug  trafficking 
or  possession. 

In  order  to  ensure  that  Title  IV 
student  financial  assistance  is  not 
awarded  to  individuals  subject  to  denial 
of  benefits  under  court  orders  issued 
pursuant  to  section  5301,  the 
Department  of  Justice  and  the 
Department  of  Education  implemented  a 
computer  matching  program.  The 
current  computer  matching  agreement 
expires  on  March  3,  2000.  The 
Department  of  Education  must  continue 
to  obtain  ft'om  the  Department  of  Justice 
identifying  information  regarding 
individuals  who  are  the  subject  of 
section  5301  denial  of  benefits  court 
orders.  The  purpose  of  this  notice  is  to 
announce  the  continued  operation  of 
the  computer-matching  program  and  to 
provide  certain  required  information 
concerning  the  computer-matching 
program. 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (see  54  FR  25818, 
June  19,  1989),  and  OMB  Circular  A- 
130,  the  following  information  is 
provided: 

1.  Names  of  Participating  Agencies 

The  Department  of  Education  (ED) 
(recipient  agency)  and  the  Department 
of  Justice  (source  agency)  (DOJ). 

2.  Purpose  of  the  Match 

This  matching  program  is  designed  to 
assist  ED  in  enforcing  the  sanctions 
imposed  under  section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988  (Pub.  L.  100- 
690). 
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3.  Authority  for  Conducting  the 
Matching  Program 

Under  section  5301  of  the  Anti-Drug 
Abuse  Act  of  1988,  as  amended  (21 
U.S.C.  862),  ED  must  deny  Federal 
benefits  to  any  individual  upon  whom 
a  Federal  or  State  court  order  has 
imposed  a  penalty  denying  eligibility 
for  those  benefits.  Student  financial 
assistance  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA)  is  a  Federal  benefit  under  section 
5301  and  ED  must,  in  order  to  meet  its 
obligations  imder  the  HEA,  have  access 
to  information  about  individuals  who 
have  been  declared  ineligible  under 
section  5301. 

Section  5301  and  the  Procedures  for 
Implementation  of  section  5301  (Pub.  L. 
100-690),  transmitted  to  the  Congress 
on  August  30,  1989,  direct  DOJ  to  act  as 
an  information  clearinghouse  for 
Federal  agencies.  While  DO}  provides 
information  about  section  5301 
individuals  who  are  ineligible  for 
Federal  benefits  to  the  General  Services 
Administration  (GSA)  for  inclusion  in 
GSA's  List  of  Parties  Excluded  fi-om 
Federal  Prociu'ements  and 
Nonprocurement  Programs,  DOJ  and  ED 
have  determined  that  matching  against 
the  DOJ  data  base  is  more  efficient  and 
effective  than  access  to  the  GSA  List. 
The  DOJ  data  base  has  specific 
information  about  the  Title  IV,  HEA 
programs  for  which  individuals  are 
ineligible  and  has  more  complete 
identifying  information  about  those 
individuals  than  does  the  GSA  List. 
Both  these  elements  are  essential  for  a 
successful  match. 

4.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

ED  will  submit  for  verification  records 
from  its  Central  Processing  System  files 
(Federal  Student  Aid  Application  File 
(18-11-01))  the  social  security  number 
(SSN)  and  other  identifying  information 
for  each  applicant  for  Title  IV  student 
financial  assistance.  ED  will  use  the 
SSN  and  the  first  two  letters  of  an 
applicant's  last  name  for  the  match. 

The  DOJ  Denial  of  Federal  Benefits 
Clearing  System  (DEBAR)(OJP-0013) 
contains  the  names,  social  seciuity 
numbers,  dates  of  birth,  and  other 
identifying  information  regarding 
individuals  convicted  of  Federal  or 
State  offenses  involving  drug  trafficking 
or  possession  of  a  controlled  substance 
who  have  been  denied  Federal  benefits 
by  Federal  or  State  courts.  This  system 
of  records  also  contains  information 
concerning  the  specific  program  or 
programs  for  which  benefits  have  been 
denied.  DOJ  will  make  available  for  the 
matching  program  the  records  of  only 


those  individuals  who  have  been  denied 
Federal  benefits  under  one  or  more  of 
the  Title  IV,  HEA  programs. 

5.  Effective  Dates  of  the  Matching 
Program 

The  matching  program  will  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Board  of  each  agency,  is  sent 
to  Congress  and  0MB  (or  later  if  0MB 
objects  to  some  or  all  of  the  agreement), 
or  30  days  after  publication  of  this 
notice  in  the  Federal  Register, 
whichever  date  is  later.  The  matching 
program  will  continue  for  1 8  months 
after  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  the  conditions  specified  in 
5  U.S.C.552a{o)(2)(D)  have  been  met. 

6.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  conunent  on 
this  matching  program  or  obtain 
additional  information  about  the 
program  including  a  copy  of  the 
computer  matching  agreement  between 
ED  and  DOJ  should  contact  Ms.  Edith 
Bell,  Program  Specialist,  U.S. 
Department  of  Education,  Room.  3053, 
ROB-3,  400  Maryland  Avenue,  SW, 
Washington,  D.C.  20202-5400. 
Telephone:  (202)  708-8242.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

You  may  inspect  all  pubUc  comments 
about  this  matching  program  at  Regional 
Office  Building  3,  7th  and  D  Streets, 
SW,  Room  3045.  Washington,  DC, 
between  the  hours  of  8:30  am  and  4  pm. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document  in  text 
or  Adobe  Portable  Document  Format 
(PDF)  on  the  Internet  at  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
http://ifap.ed.gov 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  the 
previous  sites.  If  you  have  questions 
about  using  the  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO).  toll 
free  at  1-888-293-6498,  or  in  the 
Washington.  DC,  area  at  (202)  512-1530. 


Note:  The  official  version  of  tfiis  document 
is  the  document  published  in  the  Federal 
Register. 

Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the 
Code  of  Federal  Regulations  is  available 
on  GPO  access  at:  http:// 
www.access.gpo.gov/nara/index.html 

Dated:  February  28,  2000. 
Greg  Woods, 

Chief  Operating  Officer,  Office  of  Student 
Financial  Assistance. 
[FR  Doc.  00-5602  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Supplemental 
Announcement  to  the  Broad  Based 
Solicitation  for  Rnancial  Assistance 
Applications  Involving  Research, 
Development  and  Demonstration  for 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy;  University 
Research  for  the  Advancement  of  the 
Solar  Dish/Converter  Technology 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Supplemental  Announcement 
06  to  the  Broad  Based  Solicitation  for 
Submission  of  Financial  Assistance 
Applications  Involving  Research, 
Development  and  Demonstration  DE- 
PS36-00GO10482 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  fi-om  accredited 
colleges  or  universities  for  the 
advancement  of  solar  dish/converter 
technology.  The  financial  assistance 
awards  issued  as  a  result  of  this 
Supplemental  Announcement  will  be 
cooperative  agreements. 
DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  in  March 
2000. 

ADDRESSES:  Copies  of  the  Supplemental 
Announcement,  once  issued,  can  be 
obtained  from  the  Golden  Field  Office 
Home  page  at  http://www.eren.doe.gov/ 
golden/solicitations.html.  It  is  DOE's 
intention  not  to  issue  hard  copies  of  the 
Solicitation. 

SUPPLEMENTARY  INFORMATION:  Under  this 
Supplemental  Announcement,  DOE  is 
soliciting  Applications  fi-om  accredited 
colleges  or  universities  for  fundamental 
research  that  advances  solar  dish/ 
converter  technology.  Innovative 
subsystem,  component,  or  system 
concepts  are  sought  for  ultimate 
integration  into  a  technically  and 
economically  viable  dish/converter 
system  in  the  1  to  5  kW,  range.  The 


12224 


dish  I 
tie: 
d(  V 


Prograni 
■  cle;  in 


fundaiaental 


roE 

: resea  ch 


raige 


can 


oi  mance  i 


development  of 
power  conversion 
advancements  of 
components,  and 
these  conversion 
concentrator 
interest. 

A  goal  of  DOE'S 
Power  (CSP) 
development  of 
reliable  power  optil)ns 
concentrated  sunlij  ht 
goal,  the  Departmeit 
interested  in 
will  advance  existing 
converter  techn^ 
performance,  increased 
reduced  cost.  The 
in  supporting 
innovative  system 
the  potential  for  eff 
concentrated  solar 
in  the  1  to  5  kW, 
economic  viability, 
m  2)  concentrators 
with  potentially  rel  able 
kWe  converter  optic  i 
concentrating  PV  oi 
Stirling  engines 

Applicants  are  n 
funclamental  research 
advances  the  perfi 
converter  technoloj  i 
development  of 
and  to  demonstrate 
component  perfornjance 
modeling,  or  analy 
be  directed  towards 
development  of 
components,  or  system 
the  enhancement 
existing  technology 
development  of 

System  or  compcAient 
the  potential  to  imp  rove 
technology  performance 
and  economics  wil 
selecting  Applicati(ins 
Successful  Applica  its 
designs  that  can  1 
capital,  installation, 
maintenance) 
and  incn'ease  systen  i 
maintainability.  As 
design  concepts  or 
performance  must 
test,  modeling,  or 
and  acceptance  of 
along  with  a  design 
required  prior  to 
prototype  developi^ent 
verification.  Eligibi 
funding  will  be  basfed 
the  interim  report, 
review,  viability  oflthe 
availability  of  DOE 

Applications  uncler 
Announcement  mupt 
capabilities. 


alternate  or  advanced 
qevices, 

concentrator 
integration  of 
ices  and 
concet)ts  are  of  specific 


SIS 


Federal  Register / Vol.  65,  No.  46/Wednes(iay,  March  8,  2000 /Notices 


( !oncentrating  Solar 
is  the 

,  competitive,  and 
using 

To  achieve  this 
of  Energy  is 

research  that 
solar  dish/ 
through  improved 
reliability,  and 
is  also  interested 
of  new  and 
Concepts  which  have 
ciently  converting 
^nergy  to  electricity 
.  To  improve  the 
small-scale  (5-10 
be  combined 
low-cost  1-5 
ns  such  as 
small  free-piston 

e  juested  to  conduct 
that  either 
of  dish/ 
es  or  the 
system  concepts 
system  or 

through  test, 
.  Research  should 
the  design  and 
subsystems, 


designs  through 
adaptation  of 
or  through  the 
advjanced  technologies, 
concepts  with 
dish/converter 
,  operability, 
be  major  facrtors  in 
for  award, 
will  develop 
o\^er  system  cost  (i.e., 
operation,  or 
impitove  performance, 
reliability  and 
part  of  the  research, 
component 
verified  through 
ajialysis.  Submittal 
interim  report, 
review,  will  be 
piJDceeding  with 
or  concept 
ity  for  continued 

on  the  quality  of 
esults  of  the  design 
design,  and  the 
funding. 

this  Supplemental 
demonstrate  the 
commitment,  and  resources 


an 


necessary  to  conduct  the  research  and 
the  potential  to  either  enhance  or  adapt 
existing  technology  or  advance  the  state 
of  solar  dish/converter  technology. 
Technical  support  and  assistance  may 
be  provided  by  the  Department  of 
Energy,  through  the  National 
Laboratories.  Any  specific  support 
through  a  Federally  Funded  Research 
and  Development  Center  (FFRDC), 
which  includes  all  DOE  National 
Laboratories,  should  be  included  as  a 
separate  task  in  the  Statement  of  Work 
and  the  related  costs  separately 
identified.  These  costs  should  not  be 
included  in  the  proposed  budget. 

Only  accredited  colleges  or 
universities  are  eligible  to  apply  for 
Financial  Assistance  imder  this 
Supplemental  Announcement.  Awards 
imder  this  Supplemental 
Announcement  will  be  Cooperative 
Agreements  with  terms  of  up  to  three 
years.  Subject  to  funding  availability,  a 
total  of  $2,000,000  in  DOE  funding  is 
anticipated  over  a  three  year  period  for 
all  awards  under  this  Supplemental 
Annoimcement.  The  DOE  anticipates 
selecting  three  to  five  applications  for 
award  under  this  Supplemental 
Announcement.  However,  upon  funding 
availability,  DOE  reserves  the  right  to 
fund  portions  of  additional  applications. 
As  fundamental  research  is  solicited 
through  this  Supplemental 
Announcement,  no  cost  share  is 
required  in  order  to  be  considered  for 
award  under  this  solicitation.  However, 
cost  share  will  be  considered  in 
selecting  applications  for  award. 

Solicitation  Number  DE-PS36- 
00GO10482,  in  conjunction  with 
Supplemental  Announcement  06,  will 
include  complete  information  on  the 
program  including  technical  aspects, 
funding,  application  preparation 
instructions,  application  evaluation 
criteria,  and  other  factors  that  will  be 
considered  when  selecting  projects  for 
funding.  Responses  to  the  Supplemental 
Announcement  will  be  due 
approximately  90  days  following 
issuance  of  the  Supplemental 
Announcement.  Questions  should  be 
submitted  in  writing  to:  Ruth  E.  Adams, 
DOE  Golden  Field  Office,  1617  Cole 
Boulevard,  Golden,  CO  80401-3393; 
transmitted  via  facsimile  to  Ruth  E. 
Adams  at  (303)  275-4788;  or 
electronically  to  ruth adams@nrel.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  E.  Adams,  Contracting  Officer,  at 
303-275-4722.  e-mail 
ruth adams@nrel.gov. 


Issued  in  Golden,  Colorado,  on  February 
29,  2000. 
Jerry  L.  Zimmer, 
Procurement  Director,  GO. 
[FR  Doc.  00-5656  Filed  3-7-00;  8:45  am] 

BILLING  COtX  6450-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 88-000] 

Great  Lalces  Gas  Transmission  Limited 
Partnership;  Notice  of  Tariff  Filing 

March  2,  2000. 

Take  notice  that  on  February  29,  2000, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  2,  Seventeenth  Revised 
Sheet  No.  245  and  Thirty-Second 
Revised  Sheet  No.  1000,  proposed  to  be 
effective  March  31,  2000. 

Great  Lakes  states  that  the  above- 
named  tariff  sheet  is  being  filed  to 
reflect  the  addition  of  an  evergreen 
clause  to  Rate  Schedule  T-10  between 
Great  Lakes  and  ANR  Pipeline  Company 
(ANR). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5594  Filed  3-7-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00642;  FRL-6491-5] 

Pesticide  Product  Registration 
Maintenance  Fee;  Renewal  of  Pesticide 
information  Collection  Activities  and 
Request  for  Comments 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.)  this  notice 
announces  that  EPA  is  seeking  public 
comment  on  the  following  Information 
Collection  Request  (ICR):  "Pesticide 
Product  Registration  Maintenance  Fee" 
(0MB  Control  Number  2070-0100;  EPA 
No.  1214.05).  This  is  a  request  to  renew 
an  existing  ICR  that  is  currently 
approved  and  due  to  expire  September 


30,  2000.  The  ICR  describes  the  nature 
of  the  information  collection  activity 
and  its  expected  burden  and  costs. 
Before  submitting  this  ICR  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval  imder  the  PRA, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  collection. 
DATES:  Written  conunents,  identified  by 
the  docket  control  number  OPP-00642, 
must  be  received  on  or  before  May  8, 
2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00642  in  the 
subject  line  on  the  first  page  of  your 
response. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cameo  Smoot,  Field  and  External 
Affairs  Division  (Mail  code  7506C), 
Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  305-5454;  fax  number: 
(703)  305-5884:  e-mail  address: 
smoot.cameo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  pesticide 
registrant  with  a  product  registered 
under  section  3  and  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Category 

NAICS  code 

SIC  codes                      Examples  of  potentially  affected  entities 

Pesticide    and   other   agricultural   chemical 
manufacturing 

325320 

286 — Industrial  organic       Pesticide  registrants 
chemicals 

287 — Agricultural  chemi- 
cals 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  and  the  Standard 
Industrial  Classification  (SIC)  codes  are 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
might  apply  to  certain  entities.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://wwrw.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 
Register-Environmental  Documents. ' ' 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fethgstr/. 


B.  Fax-on-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  6079  for  a  copy  of  the 
ICR. 

C.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-00642.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 


m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00642  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  conunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Ser\'ices  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hw>'., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  and /or  data 
electronically  by  e-mail  to:  "opp- 
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docket@epa.gov,"  >r  you  can  submit  a 
computer  disk  as  c  escribed  in  Units 
ni.A.l.  and  2.  Do  not  submit  any 
information  electrc  nically  tliat  you 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  i  md  any  form  of 
encryption.  Electrc  nic  submissions  will 
be  accepted  in  Woi  dPerfect  6.1/8.0  or 
ASCII  file  format,  i  dl  comments  in 
electronic  form  mu  st  be  identified  by 
docket  control  nun  iber  OPP-00642. 
Electronic  commei  ts  may  also  be  filed 
online  at  many  Fee  eral  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  A^  ency? 

ai  y 


Do  not  submit 
electronically  that 
CBI.  You  may  clair  i 
you  submit  to  EPA 
docioment  as  CBI  b  t 
all  of  that  informat  on 
Information  so  mai  ked 
disclosed  except  ir 
procedures  set  fortp 
In  addition  to  one 
the  comment  that 
information  claim^ 
the  conmient  that 
information  claims  d 
submitted  for  inclu  s 
version  of  the  offic  al 
Information  not  m<  rked 
will  be  included  in 
of  the  official  recond 
notice.  If  you  have 
CBI  or  the  procedu^i 
please  consult  the 
under  "FOR  FURTHER 
CONTACT.' 


C.  What  Should  I 
Prepare  My  Comments 


th(! 


You  may  find 
suggestions  helpfu 
conmients: 

1.  Explain  your 
possible. 

2.  Describe  any 
used. 

3.  Provide  copiei 
information  and/oi 


support  your  views 

4.  If  you  estimati 
costs,  explain  how 
estimate  that  you 

5.  Provide  speci 
illustrate  your  concerns 

6.  Offer  altemati  /e 
the  collection  acti\|it 

7.  Make  sure  to 
comments  by  the 
notice. 

8.  To  ensure 
be  sure  to  identify 
number  and  admi: 
number  assigned 
subject  line  on  the  Ifirst 


information 
p'ou  consider  to  be 
information  that 
in  response  to  this 
marking  any  part  or 
as  CBI. 
will  not  be 
accordance  with 
in  40  CFR  part  2. 
omplete  version  of 
includes  any 

as  CBI,  a  copy  of 
does  not  contain  the 
as  CBI  must  be 
ion  in  the  public 
record. 

confidential 
the  public  version 

without  prior 
any  questions  about 
es  for  claiming  CBI, 
)erson  identified 

INFORMATION 


Oonsider  when  I 
for  EPA? 

following 

for  preparing  your 


>  iews  as  clearly  as 
a  ssumptions  that  you 


of  any  technical 
data  you  used  that 


potential  burden  or 
you  arrived  at  the 
provide, 
c  examples  to 


ways  to  improve 


\uy. 
subn 


mit  your 
cjeadline  in  this 

proper  receipt  by  EPA, 
Jie  docket  control 
E  istrative  record 
t9  this  action  in  the 
page  of  your 


response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  (PRA), 
EPA  specifically  solicits  comments  and 
information  to  enable  it  to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  tne  acciiracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

IV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Pesticide  Product  Registration 
Maintenance  Fee. 

ICR  numbers:  EPA  ICR  No.  1214.05, 
OMB  No.  2070-0100. 

ICR  status:  This  a  renewal  of  an 
existing  ICR  that  is  currenUy  approved 
by  OMB  and  is  due  to  expire  September 
30,  2000.  An  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
that  is  subject  to  the  approval  under  the 
PRA,  unless  it  displays  a  ciurently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  information 
collections  appear  on  the  collection 
instruments  or  instructions,  in  the 
Federal  Register  notices  for  related 
rulemakings  and  ICR  notices,  and,  if  the 
collection  is  contained  in  a  regulation, 
in  a  table  of  OMB  approval  numbers  in 
40  CFR  part  9. 

Abstract:  This  information  collection 
program  provides  a  practical  means  of 
communication  between  the  registrants 
and  the  Agency  to  collect  the  pesticide 
product  registration  maintenance  fees  as 
required  by  section  4(i)(5)  of  FIFRA  as 
amended.  Each  affected  firm  is  required 
to  complete  a  filing  form  and  submit 
their  fee  payment  by  January  15  of  each 
year.  Respondents  complete  and  submit 
EPA  Form  8570-30  indicating  the 
respondent's  liability  for  the  registration 


maintenance  fee.  The  Agency  provides 
registrants  a  list  of  the  registered 
products  currently  registered  with  the 
Agency.  Registrants  are  provided  the 
opportunity  to  review  the  list, 
determine  its  acciu-acy,  and  remit 
payment  of  the  maintenance  fee.  The 
list  of  products  has  space  identified  for 
marking  those  products  to  be  supported 
and  those  products  that  are  to  be 
canceled.  The  registrants  are  also 
instructed  to  identify  any  products  on 
the  list  which  they  believe  to  be 
tremsferred  to  another  company,  and  to 
add  to  the  list  any  products  which  the 
company  believes  to  be  registered  that 
are  not  on  the  Agency  list.  The  failure 
to  pay  the  required  fee  for  a  product  will 
result  in  cancellation  of  that  product. 
Since  1994,  the  nimiber  of  registrants  to 
which  these  forms  are  sent  has 
remained  fairly  stable  at  around  2,000. 
No  changes  in  the  substance  or  in  the 
method  of  collection  is  proposed  in  this 
ICR  renewal  request. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  sunmiarized  in  this  notice. 
The  annual  public  burden  is  estimated 
at  0.94  per  collection.  The  following  is 
a  siunmary  of  the  estimates  taken  from 
the  ICR: 

Respondents/affected  entities: 
Pesticide  registrants. 

Estimated  total  number  of  potential 
respondents:  1,977. 

Frequency  of  response:  Annually,  by 
January  15. 

Estimated  total/average  number  of 
responses  for  each  respondent: 
Dependent  upon  number  of  registrations 
held. 

Estimated  total  annual  burden  hours: 
1,858  hom-s. 
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Estimated  total  annual  burden  costs: 
$177.  870.69. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

Few  changes  have  occurred  since  the 
last  approval.  Most  firms  have  filed  the 
form  in  the  past  6  years  and  are  familiar 
with  the  annual  requirement,  and  with 
the  form  itself.  Most  of  the  companies 
hold  10  or  fewer  products,  and  find  that 
it  takes  only  a  few  minutes  to  complete 
the  form.  The  Agency  believes  that 
access  and  use  of  a  toll  free  help  line  has 
paid  great  dividends  in  assisting 
respondents  with  questions.  Therefore, 
the  burden  has  remained  relatively 
imchanged  from  the  most  recent 
renewal. 

VII.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  0MB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  0MB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 


Dated:  February  18,  2000. 
Susan  H.  Wayland, 

Deputy  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
[FR  Doc.  00-5048  Filed  3-7-00;  8:45  am] 
BILLING  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00643;  FRL-6493-9] 

Submission  of  Unreasonable  Adverse 
Effects  Information  Under  FIFRA 
Section  6(aK2);  Renewal  of  Pesticide 
Information  Collection  Activities  and 
Request  for  Comments 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  EPA  is  seeking 
public  comment  on  the  following 
Information  Collection  Request  (ICR): 
"Submission  of  Unreasonable  Adverse 
Effects  Information  Under  FIFRA 
Section  6(a)(2)"  (EPA  ICR  No.  1204.08, 
OMB  No.  2070-0039).  This  ICR  involves 
a  collection  activity  that  is  currently 
approved  and  due  to  expire  on 
September  30,  2000.  The  ICR  describes 
the  nature  of  the  information  collection 
activity  and  its  expected  burden  and 
costs.  Before  submitting  this  ICR  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  under 
the  PRA,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection. 


DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-00643, 
must  be  received  on  or  before  May  8, 
2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00643  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cameo  Smoot,  Field  and  External 
Affairs  Division,  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5454;  fax  number: 
(703)  305-5884;  e-mail  address: 
smoot.cameo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  pesticide 
registrant.  Under  section  6(a)(2)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  pesticide 
registrants  are  required  to  submit  any 
factual  information  regarding  adverse 
effects  associated  with  their  pesticidal 
products,  and  it  is  up  to  the  Agency  to 
determine  whether  or  not  that  factual 
information  constitutes  an  unreasonable 
adverse  effect.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 

NAICS  code 

SIC  codes 

Examples  of  potentially  affected  entities 

Pesticide    and   other   agricultural   chemical 
manufacturing 

325320 

286 — Industrial  organic 
chemicals 

287— Agricultural  chemi- 
cals 

Pesticide  registrants 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  and  the  Standard 
Industrial  Classification  (SIC)  codes  are 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
might  apply  to  certain  entities.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 


listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 


Register-Environmental  Documents." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 

B.  Fax-on-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  6080  for  a  copy  of  the 
ICR. 

C.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-00643.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action. 
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received  during 
period,  and 
plated  to  this  action, 
claimed  as 
Information  (CBI). 
includes  the 
ahysically  located  in 

the  documents 
i  n  those  documents, 
jf  the  official  record 
information 
public  version  of 
^hich  includes 

of  any  electronic 
during  an 
period,  is  available 
Public  Information 
:y  Branch  (PIRIB), 

#2,  1921  Jefferson 
n,  VA,  from  8:30 
through  Friday, 
The  PIRIB 
(703) 305-5805. 


any  public  commen  ts 
an  applicable  comnient 
other  information  r 
including  any  infor  nation 
Confidential  Business 
This  official  record 
dociunents  that  are 
the  docket,  as  well 
that  are  referenced 
The  public  version 
does  not  include 
claimed  as  CBI.  The 
the  official  record, 
printed,  paper  versijons 
comments  submitte  i 
applicable  commen : 
for  inspection  in 
and  Records  Integri 
Rm.  119,  Crystal 
Davis  Hwy.,  Arlingljo 
a.m.  to  4  p.m 
excluding  legal  holijdays 
telephone  number 

m.  How  Can  I  Res;  ond  to  this  Action? 

A.  How  and  to  Whopj  Do  I  Submit  the 
Comments? 


recei  )t 


Resour  :es 


You  may  submit 
the  mail,  in  person 
ensiu«  proper 
imperative  that  you 
control  number 
subject  line  on  the 
response. 

1.  By  mail.  Submit 
Public  Information 
Integrity  Branch 
Resources  amd 
{7502C),  Office  of 
(OPP),  Environmen  al 
Agency,  Ariel  Rios 
Pennsylvania  Ave., 
DC  20460. 

2.  In  person  or  by 
your  comments  to: 
and  Records  Integri^ 
Information 
Division  (7502C) 
Programs  (OPP), 
Protection  Agency 
Mall  #2,  1921  Jeffe 
Arlington,  VA.  The 
8:30  a.m.  to  4  p.m., 
Friday,  excluding 
PIRIB  telephone  n 
5805. 

3.  Electronically. 
your  comments 
electronically  by  e- 
docket@epa.gov, ' ' 
computer  disk  as 
m.A.l.  and  2.  Do 
information 
consider  to  be  CBI. 
special  characters 
encryption 
be  accepted  in 
ASCII  file  format 


( ;omments  through 
or  electronically.  To 

by  EPA,  it  is 
identify  docket 
OPP-00643  in  the 
irst  page  of  your 


or 
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(PI  UB),  hiformation 
Serv  ces  Division 
P  3sticide  Programs 
Protection 
Jldg.,  1200 
NW.,  Washington, 

courier.  Deliver 
'ublic  Information 
Branch  (PIRIB), 
and  Services 
Olffice  of  Pesticide 
En  irironmental 
^m.  119,  Crystal 
rson  Davis  Hwy., 
PIRIB  is  open  from 
Monday  through 
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You  may  submit 
anc  /or  data 

nail  to:  "opp- 
you  can  submit  a 
described  in  Units 
submit  any 
electrohically  that  you 
Avoid  the  use  of 
any  form  of 
.  Electro  lie  submissions  will 
WoriPerfect  6.1/8.0  or 


/  11  comments  in 


electronic  form  must  be  identified  by 
docket  control  number  OPP-00643. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  siu'e  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  (PRA), 
EPA  specifically  solicits  conmients  and 
information  to  enable  it  to: 


1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  tne  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

rV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Submission  of  Unreasonable 
Adverse  Effects  Information  Under 
FIFRA  Section  6(a)(2). 

ICR  numbers:  EPA  ICR  No.  1204.08, 
OMB  No.  2070-0039. 

ICR  status:  Currently  approved  and 
due  to  expire  on  September  30,  2000. 

Abstract:  This  iniormation  collection 
renewal  proposal  covers  the  burden 
estimates  related  to  section  6(a)(2)  of 
FIFRA  requirements  for  pesticide 
registrants  to  submit  information  to  the 
Agency  which  may  be  relevant  to  the 
balancing  of  the  risks  and  benefits  of  a 
pesticide  product.  In  CSMA  and  NACA 
V.  EPA  484  F.  Supp.  513  (1980).  the 
District  Court  of  the  District  of  Columbia 
agreed  with  EPA  that  FIFRA  section 
6(a)(2)  covers  all  information  relevant  to 
EPA's  determination  of  whether  a 
pesticide  may  cause  unreasonable 
adverse  effects.  The  Court  agreed  that 
submissible  information  includes  the 
same  type  of  information  as  that 
provided  by  a  registrant  as  part  of  an 
application  for  registration.  The  Court 
specifically  rejected  the  argument  that 
the  responsibility  for  determining  what 
constitutes  an  unreasonable  adverse 
effect  shifts  to  industry  once  EPA  has 
granted  a  registration.  In  order  to  limit 
the  amount  of  less  meaningful 
information  that  might  be  submitted  to 
the  Agency,  the  EPA  has  limited  the 
scope  of  factual  information  that  the 
registrant  must  submit.  On  September 
19,  1997  the  Agency  published  final 
regulations  in  the  Federal  Register  (62 
FR  49370)  (FRL-5739-1)  that  provided 
a  detailed  description  of  the  reporting 
obligations  of  registrants  under  FIFRA 
section  6(a)(2).  The  regulations  became 
effective  on  the  deferred  date  of  August 


17,  1998  (63  FR  41192)  {FRL-6016-2). 
There  are  no  forms  associated  with  this 
collection. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  veriiying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  is  estimated 
at  166,266  burden  hours.  The  following 
is  a  summary  of  the  estimates  taken 
from  the  ICR: 

Respondents/affected  entities:  1,890. 

Estimated  total  number  of  potential 
respondents:  260. 

Frequency  of  response:  As  necessary, 
when  applicable  information  is 
available  to  respondent. 

Estimated  total  annual  burden  hours: 
166,266. 

Estimated  total  annual  burden  costs: 
$13,870,860. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

In  the  previous  ICR,  0MB  approved 
120,762  burden  hours  for  submission  of 
information  from  pesticide  registrants 
under  FIFRA  section  6(a)(2)  with  an 
estimated  cost  of  $11  million.  This  ICR 
renewal  request  reflects  an  increase  of 
approximately  45,000  burden  hours  to 
an  aimual  respondent  burden  of  166,266 
hours  at  a  cost  of  nearly  $14  million. 
The  change  in  burden  reflects  a  number 
of  adjustments  over  the  prior  ICR.  First, 
for  the  renewal  ICR,  there  are  fewer 
registrants  of  active  products  (1,890 
versus  2,100)  and  fewer  employees  to  be 
trained  (18,900  versus  21,000)  than 
reflected  in  the  prior  ICR.  In  addition, 
the  prior  ICR's  efforts  associated  with 
learning  the  new  regulatory  program, 
establishing  processes  and  systems  to 
implement  the  new  program,  and 
training  all  employees  on  the  new 
requirements  are  eliminated  in  the 
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renewal.  Burden  estimates  related  to  the 
amount  of  studies  the  respondents 
might  submit  on  an  annual  bases  have 
been  reduced  from  the  previous 
projection  of  600  studies  to  350  studies. 
The  ICR  renewal  request  anticipates 
submission  of  many  more  incident 
reports  than  estimated  in  the  prior  ICR 
{46,000  versus  15,540).  EPA  proposes  to 
seek  approval  for  166,266  annual 
burden  hours  for  this  renewal  ICR. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  0MB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  aimounce  the 
submission  of  the  ICR  to  0MB  and  the 
opportunity  to  submit  additional 
comments  to  0MB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  February  25.  2000. 
Susan  H.  Wayland, 

Deputy  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
[FR  Doc.  00-5392  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6548-B] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Off-Site  Waste 
and  Recovery  Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Title:  National  Emission 
Standards  For  Hazardous  Air  Pollutants 
(NESHAP)  For  Off-Site  Waste  And 
Recovery  Operations  OMB  Control 
Number  2060-0313,  expiration  date 
May  31,  2000.  The  ICR  describes  the 


nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instnmient. 
DATES:  Comments  must  be  submitted  on 
or  before  April  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-Mail  at 

Farmer.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1717.03.  For  technical  questions 
about  the  ICR  contact  Walter  De  Rieux 
at  (202)  564-7067. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Emission  Standards 
For  Hazardous  Air  Pollutants  (NESHAP) 
For  Off-Site  Waste  And  Recovery 
Operations,  OMB  Control  Number 
2060-0313,  EPA  ICR  Number  1717.03, 
expiration  date  5/31/2000.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP),  were  proposed  on  October 
13, 1994  and  promulgated  on  July  1, 
1996.  These  standards  provide  for 
control  of  hazardous  air  pollutants 
(HAP)  emissions  from  selected  facilities 
involved  in  waste  management  and 
recovery  operations  that  are  not  subject 
to  federal  air  standards  under  other 
subparts  in  40  CFR  part  63  commencing 
construction,  modification  or 
reconstruction  after  the  date  of  proposal 
if  the  facility  is  a  "major  source"  of  HAP 
emissions.  Major  source  is  defined  in 
the  general  provisions  to  40  CFR  part  63 
or  the  facility  potential  to  emit  is  more 
than  10  tons  per  year  for  a  single  HAP 
or  more  than  25  tons  per  year  for 
multiple  HAP.  In  addition,  subpart  DD 
cross-references  control  requirements  to 
be  applied  to  specific  types  of  affected 
sources:  tanks-level  1,  containers, 
surface  impoundments,  individual  drain 
systems,  oil-water  separators  and 
organic  water  separators,  loading, 
transfer,  and  storage  systems.  This 
information  is  being  collected  to  assure 
compliance  with  40  CFR  part  63, 
subpart  DD.  Organic  HAP  emissions  are 
the  pollutants  regulated  imder  this 
subpart. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  one-time- 
only  notifications.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shtitdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  Semiaimual 
reports  of  excess  emissions  (or  reports 
certifying  that  no  exceedances  have 
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occurred)  are  requin  d.  These 
notifications,  report) ,  and  records  are 
essential  in  determii  ling  comphance; 
and  are  required,  in  general,  of  all 
sources  subject  to  N  JSHAP. 

These  standards  r(  ily  on  the  control  of 
organic  HAP  emissii  ms  by  control 
technology.  The  reqi  lired  notifications 
are  used  to  inform  U  le  Agency  or 
delegated  authority  vhen  a  source 
becomes  subject  to  t  le  standard.  The 
reviewing  authority  may  then  inspect 
the  source  to  check  f  the  pollution 
control  devices  are  j  iroperly  installed 
and  operated,  leaks  ire  being  detected 
and  repaired  and  thi  s  standard  is  being 
met.  Performance  te  >t  reports  are 
needed  as  these  are  he  Agency's  record 
of  a  source's  initial  i  ;apability  to  comply 
w^ith  the  emission  si  andard,  and  serve  as 
a  record  of  the  open  iting  conditions 
under  which  compl  ance  was  achieved. 

An  agency  may  m  )t  conduct  or 
sponsor,  and  a  pers(  tn  is  not  required  to 
respond  to,  a  collec  ion  of  information 
unless  it  displays  a  :urrently  vahd  0MB 
control  number.  Th  s  OMB  control 
numbers  for  EPA's  i  egulations  are  listed 
in  40  CFR  part  9  an  1  48  CFR  Chapter 
15.  The  Federal  Re)  ister  document 
required  under  5  CI  K  1320.8(d). 
soliciting  commenti  i  on  this  collection 
of  information  was  published  on 
October  29.  1999  (61  PR  58396);  no 
comments  were  rec  sived. 

Burden  Statemen  t:  The  aimual  public 
reporting  and  recor  Ikeeping  burden  for 
this  collection  of  in  Formation  is 
estimated  to  averag  3 162  hours  per 
response.  Burden  n  leans  the  total  time, 
effort,  or  financial  lesources  expended 
by  persons  to  genei  ate,  maintain,  retain, 
or  disclose  or  provi  de  information  to  or 
for  a  Federal  agenc  ^  This  includes  the 
time  needed  to  revi  ew  instructions; 
develop,  acquire,  ii  istall,  and  utilize 
technology  and  sys  tems  for  the  purposes 
of  collecting,  validi  iting,  and  verifying 
information,  procei  sing  and 
maintedning  infora  ation,  and  disclosing 
and  providing  info  -mation;  adjust  the 
existing  ways  to  co  tnply  with  any 
previously  applica  )le  instructions  and 
requirements;  trair  personnel  to  be  able 
to  respond  to  a  col  ection  of 
information;  searcli  data  sources; 
complete  and  revi(  w  the  collection  of 
information;  imd  t]  ansmit  or  otherwise 
disclose  the  infom  ation. 

Respondents/ Af  ected  Entities: 
Owners/Operators  of  Off-Site  Waste  and 
Recovery  Operatic  as. 

Estimated  Numl  er  of  Respondents: 
250 

Frequency  of  Re  iponse:  On  occasion 
and  Semi-annuall; 

Estimated  Total\Annua}  Hour  Burden: 
162,050 


Estimated  Total  Annualized  Capital, 
OSrM  Cost  Burden:  0.  Send  comments 
on  the  Agency's  need  for  this 
information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1717.03  and 
OMB  Control  No.  2060-0313  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Enviroimiental 
Protection  Agency.  Office  of 
Environmental  Information, 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania.  Ave..  NW. 
Washington,  DC  20460;  and 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW. 
Washington.  DC  20503. 

Dated:  March  1.2000. 
Oscar  Morales, 

Director  Collection  Strategies  Division. 
[FR  Doc.  00-5624  Filed  3-7-00;  8:45  am] 

BILLING  CODE  656O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6547-a] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Health 
Effects  of  Particulate  Matter  and  Co- 
Pollutant  Exposures  Near  the  El  Paso/ 
Juarez  Border  Crossings 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Health  Effects  of  Particulate 
Matter  and  Co-pollutant  Exposures  Near 
the  El  Paso/Juarez  Border  Crossings; 
EPA  ICR  Number:  1940.01.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Conunents  must  be  submitted  on 
or  before  April  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
email  at  farmer.sandy@epa.gov.  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 


refer  to  EPA  ICR  No.  1940.01.  For 
technical  information  about  the 
collection  contact  Dr.  Melissa  Gonzales, 
(919)  966-7549.  FAX:  (919)  966-7584.  E- 
mail:  gonzales.melissa@epa.gov,  or  by 
mailing  a  request  to  Dr.  Melissa 
Gonzales.  US  EPA  (MD  58-A).  Research 
TrianglePark.NC,  27711. 
SUPPLEMENTARY  INFORMATION:  Title: 
Health  Effects  of  Particulate  Matter  and 
Co-pollutant  Exposxires  Near  the  El 
Paso/Juarez  Border  Crossings  (EPA  ICR 
No.  1940.01).  This  is  a  new  collection. 
Abstract:  The  proposed  study  will  be 
conducted  by  the  Epidemiology  and 
Biomarkers  Branch.  Human  Studies 
Division,  National  Health  and 
Environmental  Effects  Research 
Laboratory,  Office  of  Research  and 
Development.  US  EPA.  The  purpose  of 
this  study  is  to  examine  the  respiratory 
health  effects  in  school  children  due  to 
motor  vehicle-related  air  pollutants. 
Further  knowledge  regarding  the 
respiratory  health  effects  of  airborne 
particulate  matter  is  required  to  reduce 
scientific  uncertainties  in  the 
development  of  an  Air  Quality  Criteria 
for  Particulate  Matter  under  the  Clean 
Air  Act  (42  U.S.C.  7403(d)). 

The  El  Paso,  Texas  metropolitan  area 
was  selected  for  study  because  of  high 
traffic  volume  and  meteorological 
conditions.  Heavily  traveled  interstate 
freeways  run  through  the  city,  and  over 
18  million  vehicles  annually  cross  the 
international  border  between  El  Paso 
and  Ciudad  Juarez,  Mexico.  Wintertime 
temperature  inversions  routinely  trap 
vehicle  emissions  close  to  the  ground 
leading  to  violations  of  the  National 
Ambient  Air  Quality  Standards. 

The  parents  of  all  children  enrolled  in 
the  third  and  fourth  grades  of  the  El 
Paso  Independent  School  District  will 
receive  an  eight-page  respiratory  health 
questionnaire  in  both  English  and 
Spanish  along  with  a  written  request  for 
permission  for  their  children  to 
participate  in  a  lung  function 
examination  at  their  school.  Study 
participation  is  entirely  voluntary.  The 
questionnaire  conforms  to  the  American 
Thoracic  Society  standards  and  consists 
of  questions  specific  to  the  child  such 
as  general  demographic  information, 
childhood  respiratory  illness,  history  of 
asthma,  and  current  respiratory  health 
conditions.  There  also  are  questions 
regarding  household  characteristics  and 
family  history  of  smoking,  asthma,  and 
respiratory  illnesses.  Each  parent  will  be 
asked  to  complete  the  questionnaire, 
seal  the  completed  form  in  the  envelope 
provided,  and  send  the  envelope  back  to 
the  teacher  with  the  child. 

In  the  subsequent  school  year, 
ambient  air  pollutants  will  be  measiu-ed 


at  twenty-two  elementary  schools  in  El 
Paso  selected  to  represent  areas  close  to 
and  far  away  from  the  city  center,  and 
the  border  crossings  as  well  as  those 
areas  in  between.  At  these  schools, 
those  children  who  received  parental 
permission  on  a  returned  questioimaire 
will  attempt  to  perform  a  lung  function 
examination.  The  examination, 
conducted  according  to  American 
Thoracic  Society  guidelines',  consists  of 
blowing  three  to  eight  times  into  a  tube 
connected  to  a  spirometer  and  is  no 
more  stressful  than  blowing  out  a 
candle.  A  new,  sterile,  disposable 
mouthpiece  will  be  used  for  each  child. 
A  field  technician  will  record  each 
child's  height  and  weight,  and  coach  the 
child  to  perform  the  breathing  test.  The 
examinations  will  be  conducted  in  the 
child's  elementary  school  during  normal 
school  hours  with  a  school  nurse  on 
site. 

The  information  collected  in  this 
study  will  be  used  by  scientists  within 
EPA's  Office  of  Research  and 
Development.  The  data  will  be  used  to: 
(i)  provide  a  better  understanding  of  the 
association  between  exposures  to 
particulate  matter  and  co-pollutants  and 
respiratory  illness  in  children;  (ii)  assess 
the  classification  of  children's  exposure 
using  data  from  the  study  questionnaire, 
direct  air  pollutant  measurements  and 
exposure  models  for  refining  exposure 
estimation  methods  in  air  pollution 
health  studies;  (iii)  identify  key 
exposure  factors  for  school  age  children 
to  air  pollutants;  (iv)  assess  the 
prevalences  of  pulmonary  illness, 
including  reduced  lung  function,  in 
school  children  living  in  a  metropohtan 
area  along  the  US-Mexico  border.  The 
information  will  appear  in  the  form  of 
EPA  reports,  journal  articles,  and  will 
also  be  made  publicly  available. 
An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  13,  1999  (64  FR  69528);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.40 
hours  for  each  questionnaire  response 
and  0.35  hours  for  each  limg  function 
examination.  There  are  no  direct 
respondent  costs  for  this  data  collection. 
There  is  no  annual  recordkeeping 
biu'den  for  this  ICR.  Burden  means  the 
total  time,  effort,  or  financial  resources 
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expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  School 
officials,  parents  and  children  in  the  El 
Paso  Independent  School  District. 

Estimated  Number  of  Respondents: 
13,400. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
5,145  hours. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1940.01  in 
any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Envirormiental  Information, 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  March  2,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-5625  Filed  3-7-O0;  8:45  am] 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6547-7] 

Pesticides;  Application  for 
Experimental  Use  Permit  (EUP)  To 
Ship  and  Use  a  Pesticide  for 
Experimental  Purposes  Only; 
Submission  of  EPA  ICR  No.  0276.09  to 
OMB  for  Review  and  Approval;  Agency 
Information  Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  suhmission  to  OMB. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  announces 
that  the  Information  Collection  Request 
(ICR)  entitled:  Application  for 
Experimental  Use  Permit  (EUP)  to  Ship 
and  Use  a  Pesticide  for  Experimental 
Purposes  Only,  (EPA  ICR  No.  0276.09, 
OMB  No.  2070-0040)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  pursuant  to  the  OMB 
procedures  in  5  CFR  1320.12.  The  ICR, 
which  is  abstracted  below,  describes  the 
natxire  of  the  information  collection  and 
its  estimated  cost  and  biu-den.  The 
Agency  is  requesting  that  OMB  renew 
for  3  years  the  existing  approval  for  this 
ICR,  which  was  scheduled  to  expire  on 
November  31,  1999,  and  has  been 
extended  imtil  May  31,  2000.  A  Federal 
Register  notice  aimouncing  the 
Agency's  intent  to  seek  OMB  approval 
for  this  ICR  and  a  60-day  public 
comment  opportimity,  requesting 
comments  on  the  request  and  the 
contents  of  the  ICR,  was  issued  on 
September  15,  1999  (64  FR  50081).  EPA 
did  not  receive  any  comments  on  this 
ICR  during  the  comment  period. 
DATES:  Additional  conmients  may  be 
submitted  on  or  before  April  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  contact  Sandy  Farmer 
by  phone  at  (202)  260-2740,  or  via  e- 
mail  at  "farmer.sandy@epa.gov",  or 
using  the  address  indicated  below. 
Please  refer  to  EPA  ICR  No.  0276.09  and 
OMB  Control  No.  2070-0040.  For 
technical  questions  about  the  ICR 
contact  Angela  Hofmann  at  (202)  260- 
2922. 

ADDRESSES:  Send  comments  to: 
Ms  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Envirorunental  Iniormation, 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20460;  and  to: 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
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Budget  (OMB),  At  ention:  Desk 

Officer  for  EPA.  7  :5  17th  Street.  N.W.. 

Washington,  DC  2  3503. 
SUPPLEMENTARY  INFORMATION:  Review 
Requested:  This  is  airequest  to  renew  a 
currently  approved  nformation 
collection  pursuant  to  5  CFR  1320.12. 

Title:  Application  for  Experimental 
Use  Permit  (EUP)  to  Ship  and  Use  a 
Pesticide  for  Experi  nental  Purposes 

Only. 

Abstract:  This  inf  jrmation  collection 
program  provides  tl  e  EPA  with  the  data 
necessary  to  determ  ine  whether  to  issue 
an  experimental  us(  permit  under 
section  5  of  the  Fed  ;ral  Insecticide. 
Fungicide,  and  Rod  jnticide  Act 
(FIFRA),  as  amended.  FIFRA  requires 
that  before  a  pestici  ie  product  may  be 
distributed  or  sold  n  the  U.S.  it  must  be 
registered  by  EPA.  1  lowever.  section  5 
authorizes  EPA  to  i  isue  experimental 
use  permits  which  ;  illow  pesticide 
companies  to  temp(  »rarily  ship  pesticide 
products  for  experi:  nental  use  for  the 
purpose  of  gatherin  i  data  necessary  to 
support  the  application  for  registration 
of  a  pesticide  prodict.  hi  general,  EUP's 
are  either  issued  fo  a  pesticide  not 
registered  with  the  Agency  or  for  a 
registered  pesticide  for  a  use  not 
registered  with  the  Agency. 

The  information  :ollected  and 
reported  under  an  1  lUP  is  a  summary  of 
that  which  is  routii  lely  submitted  in 
connection  with  re  jistration.  The  EUP 
allows  for  large  sea  e  field  testing,  if 
necessary,  in  order  to  collect  sufficient 
data  to  support  reg  stration.  An  EUP  is 
not  required  if  the  jerson  conducting 
the  tests  does  not  e  <pect  to  receive 
benefits  in  pest  coi  trol. 

EPA  Form  8570-17,  Application  For 
An  Experimental  I  se  Permit  To  Ship 
And  Use  A  Pesticii  fe  For  Experimental 
Purposes  Only,  is  i  iled  by  the 
prospective  registr  mt  for  a  permit  to 
generate  informati  )n  or  data  necessary 
to  register  a  pestic:  de  under  section  3  of 
FIFRA.  This  infon  lation  from  the 
applicant  is  necesi  ary  in  order  to  grant 
and  effectively  mo  aitor  the  EUP. 
Beyond  the  inforn:  ation  as  supplied  on 
EPA  Form  8570-1  ^  is  a  final  report  on 
the  results  of  the  e  <perimental  program 
which  includes  in  ormation  such  as: 
amount  of  the  proi  luct  applied;  the 
crops  or  sites  treat  3d;  any  observed 
adverse  effects;  an  y  adverse  weather 
conditions  which  may  have  inhibited 
the  program;  the  g  aals  achieved;  and  the 
disposition  of  con:ainers,  unused 
pesticide  material  and  affected  food/ 
feed  commodities 

If  the  food/feed  treated  under  the 
terms  of  an  experi  mental  use  permitted 
are  to  be  shipped  n  commerce,  the 
applicant  must  ali  o  submit  a  petition  for 


temporary  tolerance  pursuant  to  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  This  program  is  more  fully 
described  in  ICR  No.  2070-0024. 
"Maximimi  Residue  Limit  (MRL) 
Petitions  for  Pesticides  on  Food/Feed 
and  New  Inert  Ingredients.  EPA  No.  and 
not  covered  under  this  ICR.  In  addition, 
the  activities  related  to  pesticide 
registration,  e.g.,  labehng  and 
recordkeeping,  are  covered  by  a  separate 
ICR  (EPA  ICR  No.  0277;  OMB  Control 
No.  2070-0060). 

Burden  Statement:  The  annual 
"respondent"  burden  for  the 
AppUcation  for  Experimental  Use 
Permit  (EUP)  to  Ship  and  Use  a 
Pesticide  for  Experimental  Purposes 
Only  regulation  is  estimated  to  average 
10.10  hours  per  application.  This 
includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  EUP 
applicants. 

Estimated  Number  of  Respondents: 
75. 

Frequency  of  Response:  Only  when  an 
application  is  made. 

Estimated  total/average  number  of 
responses  for  each  respondent:  1. 
Estimated  Total  Annual  Burden:  757. 
Estimated  Total  Annualized  Labor 
Costs;  $61,297. 

Changes  in  Burden  Estimates:  The 
change  in  respondent  burden  hours, 
from  1,303  to  757  hours  per  year  is  a 
result  of  the  estimated  reduction  in  the 
number  of  annual  respondents,  from 
110  to  75.  The  change  in  annual 
respondent  labor  cost  is  a  resuU  of  the 
estimated  increase  in  hourly  rates.  — 

Dated:  March  2.  2000. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Doc.  00-5626  Filed  3-7-00:  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6548-4] 

Notice  of  Disclosure  of  Confidential 
Business  Information  Obtained  Under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  Science 
Applications  International  Corporation 
and  its  Subcontractors 

agency:  Environmental  Protection 

Agency. 

action:  Notice,  request  for  comment. 


summary:  The  U.  S.  Environmental 
Protection  Agency  ("EPA")  hereby 
complies  with  the  requirements  of  40 
CFR  2.310(h)  for  authorization  to 
disclose  to  the  Science  Applications 
International  Corporation  ("SAIC"),  of 
San  Francisco,  California,  and  its 
subcontractors,  Superfund  confidential 
business  information  ("CBI")  submitted 
to  EPA  Region  9. 

DATES:  Comments  may  be  submitted  by 
March  22,  2000. 

ADDRESSES:  Comments  should  be  sent 
to:  Environmental  Protection  Agency. 
Region  9,  Katherine  Meltzer  (PMD-8), 
75  Hawthorne  Street,  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Meltzer,  Policy  & 
Management  Division,  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  744-1609. 

Notice  of  Required  Determinations, 
Contract  Provisions  and  Opportunity  to 
Comment:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA")  as  amended,  (commonly 
known  as  "Superfund")  requires 
completion  of  enforcement  activities  at 
Superfund  sites  in  concert  with  other 
site  events.  EPA  has  entered  into  a 
contract.  No.  68-S9-00-01,  with  SAIC 
for  Superfund  enforcement  support 
services.  These  services  will  be 
provided  to  EPA  by  SAIC  and  its 
subcontractors  Cotton  &  Co.  of 
Alexandria.  VA;  Indus  Corporation  of 
Vienna.  VA;  Jonas  &  Associates,  Inc.  of 
Walnut  Creek.  CA;  Petroleum  Properties 
of  Dixon  CA;  KPMG  LLP  of  San 
Francisco.  CA;  McDonald  &  Associates 
of  Capay.  CA;  Orswell  &  Kasman  of 
Pasadena.  CA;  Power  Partners,  hic.  of 
San  Francisco,  CA;  and  ReVision,  Inc.  of 
Denver,  CO.  EPA  has  determined  that 
disclosure  of  CBI  to  SAIC  employees, 
and  its  subcontractors'  employees,  is 
necessary  in  order  that  SAIC  may  carry 
out  the  work  required  by  that  contract 
with  EPA.  The  information  EPA  intends 
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to  disclose  includes  submissions  made 
by  Potentially  Responsible  Parties  to 
EPA  in  accordance  with  EPA's 
enforcement  activities  at  Superfund 
sites.  The  information  would  be 
disclosed  to  the  contractor  and  its 
subcontractor  for  any  of  the  following 
reasons:  to  assist  with  document 
handling,  inventory,  and  indexing;  to 
assist  with  document  review  and 
analysis;  to  verify  completeness;  and  to 
provide  technical  review  of  submittals. 
The  contract  complies  with  all 
requirements  of  40  CFR  2.301(h)(2){ii), 
incorporated  by  reference  into  40  CFR 
2.310(h)(2).  EPA  Region  9  will  require 
that  each  SAIC  employee  and 
subcontractor  employee  sign  a  written 
agreement  that  he  or  she:  (1)  Will  use 
the  information  only  for  the  purpose  of 
carrying  out  the  work  required  by  the 
contract,  (2)  shall  refrain  from 
disclosing  the  information  to  anyone 
other  than  EPA  without  prior  written 
approval  of  each  affected  business  or  of 
an  EPA  legal  office,  and  (3)  shall  return 
to  EPA  all  copies  of  the  information 
(and  any  abstracts  or  extracts  therefrom) 
upon  request  from  the  EPA  program 
office,  whenever  the  information  is  no 
longer  required  by  SAIC  and  its 
subcontractors  for  performance  of  the 
work  required  by  the  contract  or  upon 
completion  of  the  contract  or 
subcontract. 

Dated:  February  28,  2000. 

Michael  Feeley, 

Acting  Director  Superfund  Division,  Region 
9. 

[FR  Doc.  00-5628  Filed  3-7-00;  8:45  am]  . 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6548-5] 

Great  Lakes  International  Coastal 
Wetlands  Monitoring 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  funding  availability. 

summary:  EPA's  Great  Lakes  National 
Program  Office  (GLNPO)  is  now 
requesting  the  submission  of  full 
proposals  for  GLNPO  funding.  The 
purposes  of  this  request  for  proposals 
are  (1)  To  design,  and  validate, 
indicators  to  assess  the  ecological 
integrity  of  Great  Lakes  coastal 
wetlands,  (2)  To  design  an 
implementable,  long-term  program  to 
monitor  Great  Lakes  coastal  wetlands, 
and  (3)  To  create,  and  populate,  a 
binational  database  accessible  to  all 
scientists,  decision  makers  and  the 


public.  GLNPO  is  requesting  proposals 
from  institutions  or  organizations  which 
have  the  capacity  and  experience  to 
serve  as  the  manager  and  fiscal  agent 
representing  a  binational,  multi- 
disciplinary,  broad-based  consortium  of 
Great  Lakes  weUand  scientists  and 
wetland  resource  managers.  The 
successful  applicant  will  enter  into  a 
Cooperative  Agreement  with  GLNPO  to 
accomplish  the  three  purposes  stated 
above.  GLNPO  will  provide  $400,000  of 
funding  during  Fiscal  Year  2000  to  be 
supplemented  by  at  least  $200,000  from 
the  consortiimi  submitting  the 
successful  proposal  for  a  one  year 
funding  and  project  period.  If  the 
GLNPO  budget  remains  consistent  and 
the  successful  cooperative  agreement 
applicant  (applicant)  makes  adequate 
progress  toward  meeting  the 
expectations  discussed  below,  it  is 
anticipated  that  the  applicant  will  be 
able  to  apply  annually  for  an  additional 
$400,000  from  GLNPO  ecological 
protection  and  restoration  funds  for  two 
subsequent  one  year  funding  and  project 
periods  during  Fiscal  Years  2001  and 
2002.  This  anticipated  futvu-e  funding  by 
GLNPO  will  also  require  the  applicant 
to  provide  at  least  $200,000  annually  in 
supplemental  funds. 

DATES:  The  deadline  for  the  submission 
of  full  proposals  is  April  28,  2000. 

ADDRESSES:  Document  Availability:  The 
Request  for  Full  Proposals:  Great  Lakes 
International  Coastal  Wetlands 
Monitoring  is  now  available  by 
contacting  Dr.  John  Schneider  at  312- 
886-0880  or  by  mail  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Great  Lakes  National  Program 
Office  (G-17J),  Attii:  Dr.  John  Schneider, 
77  West  Jackson  Blvd.,  Chicago,  IL 
60604-3590 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

John  Schneider,  U.S.  Environmental 
Protection  Agency,  Great  Lakes  National 
Program  Office  (G-17J),  77  West  Jackson 
Blvd.,  Chicago,  IL  60604-3590  or  at 
312-886-0880. 

Dated:  March  1,2000. 

Gary  V.  Gulezian, 

Director,  Great  Lakes  National  Program 
Office. 

[FR  Doc.  00-5621  Filed  3-7-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[SW-FRL-6548-7] 

Notice  of  Proposed  Decision  on 
Request  by  FMC  Corporation  for  an 
Extension  of  the  l^nd  Disposal 
Restrictions  Effective  Date  for  Five 
Waste  Streams  Generated  at  the 
Pocatello,  Idaho  Facility 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  decision. 


SUMMARY:  EPA  ("the  Agency"  or  "we" 
in  this  notice)  is  proposing  to  approve 
the  request  submitted  by  FMC 
Corporation  (FMC)  for  a  one-year  Case- 
by-Case  (CBC)  extension  of  the  May  26, 
2000,  effective  date  of  the  RCRA  land 
disposal  restrictions  (LDRs).  FMC 
requested  the  CBC  extension  due  to  the 
lack  of  available  treatment  capacity  for 
five  waste  streams  and  the  need  for 
additional  time  to  design,  construct,  and 
begin  operation  of  an  on-site  treatment 
plant.  For  this  CBC  extension  to  be 
approved,  FMC  must  make  each  of  the 
seven  demonstrations  required  in  the 
procediu^s  for  CBC  extensions  to  an 
effective  date.  These  provisions 
establish  that  an  applicant  who  satisfies 
the  conditions  for  a  CBC  extension  will 
be  granted  one.  If  this  proposed  action 
is  finalized,  FMC  will  be  allowed  to 
continue  to  treat,  store,  or  dispose  of 
these  five  waste  streams,  as  currendy 
managed  in  on-site  surface 
impoundments,  until  May  26,  2001, 
without  being  subject  to  the  LDRs 
applicable  to  these  wastes. 
DATES:  To  make  sure  we  consider  yoiu- 
comments  in  developing  a  final  decision 
on  FMCs  request  for  a  CBC  extension  of 
the  LDR  effective  date  for  the  subject 
waste  streams,  you  must  submit  your 
comments  on  or  before  March  29,  2000. 
ADDRESSES:  You  must  send  an  original 
and  two  copies  of  your  comments, 
referencing  docket  number  F-2000- 
FMCP-FFFFF,  to:  (1)  If  using  regular  US 
Postal  Service  mail:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20460,  or  (2)  If  using 
special  delivery,  such  as  overnight 
express  service:  RCRA  Docket 
Information  Center  (RIC),  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  Ffrst  Floor.  Arlington,  VA 
22202.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra-docket@epa.gov. 
Comments  in  electronic  format  should 


12234 


Federal  Register / Vol.  65,  No.  46 /Wednesday.  March  8.  2000 /Notices 


also  be  identified  b  •  the  docket  number 
F-2000-FMCP-FFi  TF  and  must  be 
submitted  as  an  AS  ZU  file  avoiding  the 
use  of  special  chara  cters  and  any  form 
of  encryption. 

You  may  claim  ii  iformation  that  you 
submit  in  response  to  this  notice  as 
confidential  by  maj  king  any  part  or  all 
of  that  information  as  Confidential 
Business  hiformation  (CBI).  Information 
so  marked  will  not  be  disclosed,  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  C  ammenters  should 
not  submit  any  CB  electronically.  An 
original  and  two  cc  pies  of  CBI  must  be 
submitted  under  se  parate  cover  to: 
RCRA  CBI  Docume  nt  Control  Officer,  c/ 
o  Regina  Magbie.  C  ffice  of  Solid  Waste 
(5305W).  U.S.  EPA,  Ariel  Rios  Building. 
1200  Pennsylvania  Avenue.  NW, 
Washington,  DC  2(  460.  If  you  submit 
CBI  by  courier/ ove  might  express,  an 
original  and  two  c(  ipies  of  the  CBI  must 
be  sent  to:  RCRA  C  BI  Document  Control 
Officer,  c/o  Regina  Magbie,  Office  of 
Solid  Waste  (5305  V),  U.S.  EPA,  2800 
Crystal  Drive,  7th  ^loor,  Arlington,  VA 
22202.  A  copy  of  t  le  comment  that  does 
not  contain  CBI  m  ist  be  submitted  for 
inclusion  in  the  pi  iblic  record. 
Information  not  m  irked  confidential 
will  be  included  ii  i  the  public  docket  by 
EPA  without  prioi  notice. 

Public  comment  s  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Informa  tion  Center  (RIC), 
located  at  Crystal  gateway  I.  First  Floor, 
1235  Jefferson  Dai  is  Highway. 
Arlington,  VA.  Th  b  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Mc  iday  through  Friday, 
excluding  federal  lolidays.  To  review 
docket  materials,  t  is  recommended 
that  you  make  an  ippointment  by 
calling  (703)  603-  9230.  You  may  copy 
a  maximum  of  lOi  I  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  s  ipporting  materials 
are  available  elec  ronically.  See  the 
"Supplementary  nformation"  section 
for  information  oi  i  accessing  them. 
FOR  FURTHER  INFO  ^MATION  COhfTACT:  For 
general  informati  m  about  this  proposal, 
contact  the  RCRA  Hotline  at  (800)  424- 
9346  or  TDD  (80C )  553-7672  (hearing 
impaired).  In  the  Washington,  DC, 
metropolitan  are. ,  call  (703)  412-9810 
orTDD  (703)  412-3323. 

For  more  detai  ed  information  on 
specific  aspects  c  f  this  proposal,  contact 
William  Kline,  O  See  of  Solid  Waste, 
5302W,  U.S.  Env  ronmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460-0002.  [703)  308-8440,  [e-mail 
address:  kline.bi  l@epamail.epa.govl. 
SUPPLEMENTARY  I  ^FORMATION:  The  index 
of  supporting  ma  terials  evaluated  by 
EPA  in  reaching  aur  determination  to 


propose  approval  of  the  requested  CBC 
extension  is  available  on  the  Internet. 
You  will  find  this  index  at  <http:// 
www.epa.gov/epaoswer/hazwaste/ldr/ 

index.htm>. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
location  noted  in  ADDRESSES  at  the 
beginning  of  this  document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  trainsmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

The  information  in  this  section  is 
organized  as  follows: 

I.  Background  and  Purpose  of  This  Notice  of 
Proposed  Decision 

A.  Summarv 

B.  What  is  RCRA? 

C.  What  is  the  Congressional  Mandate 
Behind  the  Land  Disposal  Restrictions 
(LDRs)  and  Extensions  of  the  LDR  Effective 
Date? 

D.  What  Regulatory  and  Other  Actions  Have 
Led  up  to  the  CBC  Extension  Requested  by 
FMC? 

E.  What  Other  Actions  Are  Underway  at 
FMC? 

F.  What  Demonstrations  Must  Be  Evaluated 
by  EPA  In  Reviewing  a  Request  for  a  CBC 
Extension  of  the  LDR  Effective  Date? 


II.  Overview  of  FMC's  Case-by-Case 
Extension  Request 

A.  What  is  FMC's  Basis  for  Requesting  a  CBC 
Extension  ? 

B.  How  Does  FMC's  Consent  Decree  Impact 
and  Correlate  with  the  Requested  CBC 
Extension? 

C.  Summary  of  the  FMC  CBC  Application 

in.  EPA's  Evaluation  of  the  Seven 
Demonstrations  Made  by  FMC  To  Support 
the  Requested  CBC  Extension 

A.  Section  268.5  (a)(1)  demonstration  of  the 
lack  of  available  treatment  capacity. 

B.  Section  268.5  (a)(2)  demonstration  of  a 
binding  contractual  commitment  to 
construct  the  required  treatment  capacity. 

C.  Section  268.5  (a)(3)  demonstration  of 
circumstances  beyond  FMC's  control  to 
obtain  necessary  treatment  capacity  by  the 
LDR  effective  date. 

D.  Section  268.5  (a)(4)  demonsU-ation  of 
sufficient  treatment  capacity  being 
constructed  to  treat  the  five  waste  streams 
to  meet  BOAT  standards. 

E.  Section  268.5  (a)(5)  demonstration  of  a 
detailed  schedule  for  obtaining  permits 


required  to  construct  and  operate  proposed 
LDR  Treatment  Plant. 

F.  Section  268.5  (a)(6)  demonstration  of 
adequate  capacity  to  manage  the  five  waste 
streams  during  the  approved  extension 
period. 

G.  Section  268.5  (a)(7)  demonstration  that 
surface  impoundments  used  to  manage  the 
waste  streams  during  the  extension  period 
are  designed  to  meet  minimum  technology 
requirements. 

rV.  Consultation  with  Affected  State  and 
Indian  Tribes 

V.  What  is  EPA's  Proposed  Action? 

VI.  How  Can  I  Influence  EPA's  Thinking  on 
this  Rule? 

VII.  What  Happens  After  We  Receive  Your 
Comments? 

VIII.  Administrative  Requirements 

A.  Executive  Order  13084:  Consultation  and 
Coordination  with  Indian  Tribal 
Governments 

B.  Executive  Order  13132  (Federalism) 

I.  Background  and  Purpose  of  This 
Notice  of  Proposed  Decision 

A.  Summary 

FMC  Corporation  (FMC)  has 
requested  a  one-year  CBC  extension  of 
the  May  26.  2000.  effective  date  of  the 
RCRA  land  disposal  restrictions  (LDRs) 
applicable  to  five  waste  streams 
generated  at  its  facility  {EPA 
Identification  Number:  IDD070929518) 
in  Pocatello.  Idaho—  located  adjacent  to 
and  largely  on  Shoshone-Bannock 
Tribes'  lands,  referred  to  as  the  Fort  Hall 
Indian  Reservation.  These  five  waste 
streams,  which  are  generated  in  the 
production  of  elemental  phosphorous, 
are:  (1)  NOSAP  Slurry.  (2)  Medusa 
Scrubber  Blowdown.  (3)  Furnace 
Building  Washdown,  (4)  Precipitator 
Slurry,  and  (5)  Phossy  Water.  FMC 
requested  the  CBC  extension  due  to  the 
lack  of  available  treatment  capacity  for 
these  five  waste  streams  and  the  need 
for  additional  time  to  design,  construct, 
and  begin  operation  of  an  on-site  LDR 
Treatment  Plant. 

A  RCRA  Consent  Decree  (U.S.  v.  FMC 
Corporation)  was  entered  in  July  1999. 
to  address  past  mishandling  of  these 
wastes  and  to  avoid  future 
environmental  contamination.  The 
Consent  Decree  requires  closure  of 
certain  on-site  ponds,  tank  system 
upgrades  to  comply  with  RCRA 
standards,  implementation  of  SEPs  to 
address  air  quality,  and  for  FMC  to 
design,  construct,  and  commence 
operation  of  an  LDR  Treatment  System 
by  May  2002.  The  Tribes  recently  have 
appealed  the  Consent  Decree,  citing, 
among  other  reasons,  their  opposition  to 
the  continued  generation  and  on-site 
disposal  of  these  hazardous  wastes. 


The  EPA  is  proposing  to  approve 
FMC's  application  for  a  one-year  CBC 
extension  of  the  May  26,  2000,  effective 
date  of  the  RCRA  land  disposal 
restrictions  (LDRs).  For  this  CBC 
extension  to  be  approved,  FMC  must 
make  each  of  the  seven  demonstrations 
required  under  268.5(a),  including  that 
there  is  insufficient  capacity  to  treat 
these  wastes,  that  a  binding  contractual 
commitment  has  been  made  to  construct 
the  necessary  treatment  capacity,  and 
that  such  treatment  capacity,  due  to 
circumstances  beyond  FMC's  control, 
cannot  reasonably  be  made  available  by 
the  effective  date.  If  this  proposed 
action  is  finalized,  FMC  will  be  allowed 
to  continue  to  treat,  store,  or  dispose  of 
these  five  waste  streams,  as  currently 
managed  in  on-site  surface 
impoimdments,  until  May  26,  2001, 
without  being  subject  to  the  land 
disposal  restrictions  applicable  to  these 
wastes.  FMC  also  may  request  a 
renewal,  for  up  to  one  year,  of  an 
approved  CBC  extension.  If  warranted, 
EPA  may  grant  a  renewal  of  this 
extension,  which,  if  requested  and 
approved,  would  extend  the  effective 
date  of  the  LDRs  for  these  five  waste 
streams  to,  at  a  maximum.  May  26, 
2002. 
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B.  What  Is  RCRA? 

The  Resource  Conservation  and 
Recovery  Act  (RCRA)  establishes  a 
program  for  controlling  hazardous  waste 
from  the  time  it  is  generated,  through  its 
treatment  and  storage,  until  its  ultimate 
disposal.  RCRA  also  establishes  a 
program  for  controlling  nonhazardous 
industrial  solid  waste  and  municipal 
solid  waste  by  encouraging  states  to 
develop  comprehensive  plans  to  manage 
these  wastes,  by  setting  criteria  for 
municipal  solid  waste  landfills  and 
other  solid  waste  disposal  facilities,  and 
by  prohibiting  the  open  dumping  of 
solid  waste.  RCRA  is  implemented  by 
EPA  and  the  states. 

EPA's  regulations  implementing 
RCRA  are  listed  in  Title  40  of  the  Code 
of  Federal  Regulations  (CFR).  Within 
Title  40,  the  hazardous  waste 
regulations  are  listed  in  parts  260 
through  279.  The  solid  waste 
regulations  also  are  listed  in  Title  40, 
but  in  parts  240  through  258. 

The  specific  requirements  for 
obtaining  a  CBC  extension  of  a  LDR 
effective  date,  the  subject  of  this  notice 
of  proposed  decision,  are  found  in  Part 
268-Land  Disposal  Restrictions, 
§  268.5(a). 


C.  What  is  the  Congressional  Mandate 
Behind  the  Land  Disposal  Restrictions 
(LDRs)  and  Extensions  of  the  LDR 
Effective  Date? 

Congress  enacted  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  to  amend  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
These  amendments  imposed  additional 
responsibilities  on  persons  managing 
hazardous  wastes.  Among  other  things, 
HSWA  required  EPA  to  develop 
regulations  that  prohibit  the  land 
disposal  of  certain  hazardous  wastes  by 
specified  dates  in  order  to  protect 
human  hecilth  and  the  environment. 
EPA  also  was  required  to  set  "levels  or 
methods  of  treatment,  if  any,  which 
substantially  diminish  the  toxicity  of 
the  waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized." 

Congress  recognized  that  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  which  is  protective  of 
hvmian  health  and  the  enviromnent  may 
not  always  be  available  by  the 
applicable  statutory  effective  dates.  As 
such,  EPA  is  authorized  to  grant  a 
national  capacity  variance  from  the 
effective  date  which  would  otherwise 
apply  to  specific  hazardous  wastes, 
based  on  the  earliest  dates  that  such 
capacity  will  be  available  but  not  to 
exceed  two  years.  In  addition,  EPA  is 
authorized  to  grant  an  additional 
extension  of  the  applicable  LDR 
deadline,  on  a  case-by-case  basis,  for  up 
to  one  year.  Such  an  extension  is 
renewable  once  for  up  to  one  additional 
year. 

D.  What  Regulatory  and  Other  Actions 
Have  Led  Up  to  the  CBC  Extension 
Requested  by  FMC? 

On  January  25,  1996  (61  FR.  2338). 
EPA  published  a  supplemental 
proposed  rule  that  addressed  land 
disposal  restrictions  applicable,  among 
others,  to  characteristic  mineral 
processing  wastes.  On  behalf  of  its 
elemental  phosphorous  plant  located  in 
Pocatello,  Idaho  (FMC  Pocatello),  FMC 
submitted  a  petition  to  reque.st  a  two- 
year  national  capacity  variance  from  the 
Phase  IV  LDR  requirements,  citing  the 
lack  of  available  treatment  capacity  in 
the  U.S. 

On  June  27,  1996.  EPA  agreed  to  a 
motion  for  amendment  of  a  1994 
consent  agreement  (Environmental 
Defense  Fund.  Inc.  v.  Browner.  No.  89- 
0598  (D.D.C.))  that  allowed  EPA  to 
establish  a  later  date  for  promulgating 
the  final  Phase  IV  Supplemental  Rule. 


FMC  submitted  supplemental  comments 
to  its  petition  for  a  national  capacity 
variance,  informing  EPA  that  it  could 
not  design  a  treatment  unit  for  its  wastes 
until  the  applicable  treatment  standards 
and  the  wastes  subject  to  treatment  were 
defined. 

On  May  12,  1997  (62  FR  26041),  EPA 
proposed  to  grant  a  two-year  national 
capacity  variance  for  three  waste 
streams  (  Medusa  Scrubber  Blowdown. 
Anderson  Filter  Media  Rinsate,  and 
Furnace  Building  Washdown)  generated 
at  the  Pocatello,  Idaho  facility.  FMC 
submitted  comments,  noting  that  the 
Anderson  Filter  Media  Rinsate  now  had 
been  eliminated,  using  pollution 
prevention.  However,  FMC  identified 
three  additional  waste  streams 
(Precipitator  Slurry,  NOSAP  Slurry,  and 
Phossy  Water)  generated  in  the  same 
elemental  phosphorous  production 
process  for  which  treatment  capacity 
was  not  available  and  likewise  needed 
to  be  granted  the  proposed  two-year 
national  capacity  variance. 

On  May  26,  1998  (63  FR  28556).  EPA 
promulgated  the  Final  LDR  Phase  IV 
rule  and  granted  a  two-year  national 
capacity  variance  for  newly  identified 
characteristic  wastes  from  elemental 
phosphorous  processing,  including  the 
five  waste  streams  generated  at  FMC's 
facility  in  Pocatello,  Idaho.  This 
national  capacity  variance  extended  the 
LDR  effective  date  to  May  26.  2000. 
The  United  States  also  undertook 
enforcement  action  against  FMC.  an 
action  not  directly  coimected  to  the 
national  capacity  extension  (or  for  that 
matter,  any  case-by-case  extension). 
These  actions  somewhat  overlapped  in 
time  the  national  capacity  variance 
referred  to  above.  In  February  1997, 
attorneys  for  the  United  States  met  with 
and  informed  the  Tribal  governing  body, 
the  Fort  Hall  Business  Council 
(representing  the  Shoshone-Bannock 
Tribes  (Tribes)),  on  whose  lands  the 
FMC  Pocatello  facility  is  located,  that 
the  United  States  intended  to  file  an 
action  against  FMC  for  certain  violations 
of  the  RCRA  statute,  i.e.,  FMC's  past 
mishandling  of  hazardous  wastes.  This 
action  and  subsequent  negotiations  led 
to  the  eventual  entry  of  a  proposed 
Consent  Decree  in  October  1998,  as 
described  below.  In  September  1998,  the 
United  States  agreed  to  delay  the 
lodging  of  the  Consent  Decree  so  that 
options  for  penalty  sharing  with  the 
Tribes  could  be  further  explored.  The 
Tribes  subsequently  were  offered  the 
opportunity  to  become  a  formal  party  to 
the  Consent  Decree  but  on  October  9. 
1998,  the  Fort  Hall  Business  Council 
declined  to  sign  the  Consent  Decree  and 
passed  a  Resolution  opposing  it. 


Federal  Register / Vol.  65,  No.  46 /Wednesday,  March  8.  2000 /Notices 


On  October  16,  1998,  the  United 
States  lodged  the  p  roposed  Consent 
Decree  in  U.S.  Dist  rict  Court  for  the 
District  of  Idaho  ar  d  held  a  public 
comment  period  oi  i  the  proposed 
Consent  Decree  un|il  December  18, 

1998. 

On  March  29,  19  99.  the  United  States 
filed  a  Motion  for  Intry  of  the  Proposed 
Consent  Decree  (U  lited  States  v.  FMC, 
Civ.  No.  98-040&-  il-BLW),  requiring 
that  FMC  design  ai  id  construct  a 
treatment  system,  i  eferred  to  as  the  LDR 
Treatment  System  that  will  treat  the 
FMC  Pocatello  fac;  lity's  production 
wastes  to  the  LDR  xeatment  standards. 
Under  this  RCRA  ( lonsent  Decree,  FMC 
must  begin  operati  tig  the  LDR  Treatment 
System  by  May  20  )2.  The  Tribes  filed 
a  Motion  to  Intervene  on  April  23,  1999 
and  the  District  Cc  urt  granted  this 
motion  on  May  18  1999.  A 
Memorandum  of  C  pposition  for  Entry  of 
the  Proposed  Cons  ent  Decree 
subsequently  was  iled  by  the  Tribes. 
The  United  States  iubmitted  a 
Memorandxmi  in  J  upport  of  Motion  of 
the  United  States  1  or  Entry  of  Proposed 
Consent  Decree,  d  ited  May  27, 1999. 
This  reply  Memor  mdum  addressed  the 
Tribes'  concerns  a  id  expressed  regret 
that  the  Tribes  apj  larently  believe  their 
interests  are  not  bding  fully  protected  in 
this  matter.  It  is  ndted  in  the  "Reply 
Memorandimi  in  1  urther  Support  of 
Motion  of  the  Uni  ed  States  for  Entry  of 
Proposed  RCRA  C  jnsent  Decree",  dated 
May  27,  1999.  tha  FMC  would  need  to 
obtain  Case-by-Ca  se  extensions  of  the 
LDR  effective  date ,  per  the  requirements 
of  40  CFR  268.5.  i  i  order  to  allow  the 
continued  dischai  ?e  of  wastes  to  the 
facility's  on-site  surface  impoimdments, 
beyond  the  May  2  3,  2000  expiration 
date  of  the  nationi  il  capacity  variance. 
On  July  13,  199  ).  after  reviewing  a 
Memorandum  of  Opposition  for  Entry  of 
the  Proposed  Con  sent  Decree,  filed  by 
the  Tribes,  and  m  smoranda  filed  by  the 
United  States  and  FMC  in  response  to 
the  Tribes'  Memo  -andum.  the  District 
Court  granted  the  United  States'  motion 
for  leave  to  enter  is  final  the  Consent 
Decree. 

The  Shoshone-  Jannock  Tribes  filed 
Notice  of  Appeal  an  August  11,  1999 
and  on  Novembei  29, 1999,  filed  an 
appeal  of  the  fina  RCRA  Consent 
Decree  (  Appeal  P  lo.  99-35821)  in  the 
United  States  Coi  irt  of  Appeals  for  the 
Ninth  Circuit. 

E.  What  Other  Ac  tions  Are  Underway  at 
FMC? 


The  Consent 
several  actions  u 
environmental  i 
the  FMC  facility, 
contamination 


D  jcree 


is  only  one  of 
1  iderway  to  address  the 
n  ipact  of  operations  at 
Groimdwater  and  soil 
FMC's  old  ponds 


from: 


are  being  addressed  under  a  CERCLA 
Record  of  Decision  (ROD),  issued  on 
June  8,  1998.  The  United  States  is 
negotiating  a  separate  Consent  Decree 
with  FMC  and  the  owner  of  another 
nearby  facility  to  commit  to  perform  the 
Remedial  Action  selected  in  the  ROD. 
FMC's  particulate  air  emissions  are 
being  addressed  in  the  proposed  Federal 
Implementation  Plan,  issued  pursuant 
to  the  Clean  Air  Act  on  February  12, 
1999  and  scheduled  to  become  effective 
by  July  2000.  Once  finalized,  there  will 
be  federally  enforceable  limits/control 
requirements  applicable  to  FMC's 
particulate  emissions. 

F.  What  Demonstrations  Must  Be 
Evaluated  by  EPA  in  Reviewing  a 
Request  for  a  CBC  Extension  of  the  LDR 
Effective  Date? 

In  order  to  receive  approval  for  a  CBC 
extension,  EPA  must  evaluate  the  extent 
to  which  the  FMC  Pocatello  has 
addressed  the  following  seven 
demonstrations,  as  specified  in  40  CFR 
268.5: 

1 .  Made  a  good-faith  effort  to  locate  and 
contract  with  treatment,  recovery,  or  disposal 
facilities  nationwide  to  manage  the  waste 
streams  (40  CFR  268.5(a)(1). 

2.  Entered  into  a  binding  contractual 
commitment  to  construct  or  otherwise 
provide  alternative  capacity  (40  CFR 
268.5(a)(2). 

3.  Showed  that  due  to  circumstances 
beyond  the  applicant's  (  FMC's)  control, 
alternative  capacity  cannot  reasonably  be 
made  available  by  the  applicable  effective 
date  (40  CFR  268.5(a)(3). 

4.  Showed  that  the  treatment  capacity  to  be 
provided  will  be  sufficient  to  manage  the 
entire  quantity  of  the  five  waste  streams  for 
which  the  CBC  extension  is  requested  (40 
CFR  268.5(a)(4). 

5.  Submitted  a  detailed  schedule  for 
obtaining  required  operating  and 
construction  permits  or  an  outline  of  how 
and  when  alternative  capacity  will  be 
available  (40  CFR  268.5(a)(5). 

6.  Showed  that  sufficient  capacity  has  been 
arranged  to  manage  the  entire  quantity  of 
waste  which  is  the  subject  of  the  application 
during  the  requested  extension  period,  and 
document  the  location  of  all  -facilities  at 
which  the  waste  will  be  managed  during  the 
extension  period  (40  CFR  268.5(a)(6). 

7.  Showed  that  any  surface  impoundment 
used  to  manage  these  five  wastes  during  the 
extension  period  meets  minimum 
technological  requirements  (40  CFR  268.5 
(a)(7). 

n.  Overview  of  FMC's  Case-by-Case 
Extension  Request 

A.  What  Is  FMC's  Basis  for  Requesting 
a  CBC  Extension? 

FMC  has  provided  docimientation 
showing  that  research  and  development 
efforts  were  initiated  in  1990  to  develop 
the  technology  needed  to  treat  the 


Pocatello,  Idaho  facility's  elemental 
phosphorous  production  waste  streams 
to  meet  anticipated  LDR  standards. 
When  EPA  issued  the  supplemental 
proposal  to  Phase  IV  in  January  1996, 
FMC  requested  a  two-year  national 
capacity  variance  for  three  waste 
streams  (  Medusa  Scrubber  Blowdown, 
Anderson  Filter  Media  Rinsate,  and 
Furnace  Building  Washdown)  generated 
at  the  Pocatello  facility  to  enable  it  to 
design  and  construct  appropriate  on-site 
pollution  prevention  and  treatment 
technologies.  At  this  time,  FMC  also 
submitted  the  results  of  an  extensive 
nationwide  survey  that  it  conducted  in 
an  attempt  to  find  off-site  available 
treatment  capacity.  This  survey 
indicated  that  no  commercial  'TSD 
facility  contacted  was  able  or  willing  to 
treat  the  Pocatello  waste  streams.  FMC 
submitted  supplemental  comments  in 
August  1996,  subsequent  to  EPA  and  the 
Environmental  Defense  Fund  amending 
the  1994  consent  agreement,  thereby 
postponing  the  promulgation  of  the 
Phase  rV  Supplemental  rule.  In  these 
comments,  FMC  informed  EPA  that  it 
could  not  design  and  construct  a 
treatment  system  until  the  final 
treatment  standards  and  applicable 
wastes  were  determined. 

In  August  1997,  FMC  requested  that 
EPA  modify  the  national  capacity 
variance  that  was  proposed  for  the 
initial  three  waste  streams,  by  removing 
AFM  Rinsate,  and  adding  three 
additional  waste  streams  (Precipitator 
Slurry,  NOSAP  Slurry,  and  Phossy 
Water).  Each  of  the  five  waste  streams 
for  which  FMC  requested  a  national 
capacity  variance  are  generated  in  the 
elemental  phosphorous  production 
process  and  essentially  share  the  same 
issues  regarding  feasibility  of  treatment 
off-site.  FMC  indicates  that  it  was  able 
to  further  proceed  with  developing 
appropriate  treatment  technology 
processes  for  these  waste  streams  but 
that  specific  treatment  technologies 
could  only  be  pointedly  pursued  once 
the  actual  final  LDR  standards  were 
promulgated  by  EPA  in  May  1998.  hi 
finalizing  the  Final  Phase  FV  rule,  EPA 
did  grant  a  two-year  national  capacity 
variance  for  these  five  waste  streams 
generated  at  the  Pocatello  facility, 
extending  the  LDR  effective  date  until 
May  26,  2000. 

FTvIC  likewise  had  been  engaged  in 
RCRA  Consent  Decree  negotiations  with 
the  United  States,  via  the  Department  of 
Justice  (DOJ)  and  EPA  Region  10, 
regarding  the  management  of  its  waste 
streams.  The  RCRA  Consent  Decree  was 
initially  filed  in  October  1998  to 
promptly  address  FMC's  past 
mishandling  of  hazardous  wastes  and  to 
avoid  future  environmental 


contamination.  FMC  states  that  its 
uncertainties  regarding  the  selection  of 
treatment  standards  and  approval  of 
selected  technology  under  the  RGRA 
Consent  Decree  also  were  factors  that 
delayed  final  selection  and  development 
of  a  treatment  technology.  The  RCRA 
Consent  Decree,  proposed  in  October 
1998  and  entered  as  final  on  July  13, 
1999,  requires  FMC  to  complete 
construction  and  begin  operation  df  the 
LDR  Treatment  System  by  May  2002 
and  prohibits  the  discharge  of  untreated 
hazardous  wastes  to  the  facility's  on-site 
ponds  after  May  26,  2002.  The  RCRA 
Consent  Decree  does  not  negate  the 
requirement  for  FMC  to  pursue  case-by- 
Case  extension (s),  as  needed,  to  allow 
the  continued  discharge  of  the  LDR 
subject  wastes  to  on-site  surface 
impoundments  beyond  the  May  26, 
2000  expiration  date  of  the  current 
national  capacity  variance. 

Since  promulgatioij  of  the  final  LDR 
standards  and  entry  of  the  RCRA 
Consent  Decree,  FMC  states  that  it  was 
finally  able  to  ascertain  the  specific 
treatment  technology  that  was  needed  to 
treat  the  FMC  Pocatello  waste  streams. 
In  July  1999,  FMC  decided  to  employ 
the  Zimpro  Anoxic  hydrolysis  process, 
using  caustic  hydrolysis  at  elevated 
temperatxue  and  pressure,  as  the 
principal  treatment  for  the  proposed  on- 
site  LDR  Treatment  Plant  at  the 
Pocatello  facility.  However,  FMC 
determined  that  it  could  not  finalize 
development  of  the  treatment 
technology,  design  the  LDR  Treatment 
Plant,  obtain  permits,  construct  the  LDR 
Treatment  Plant,  and  begin  operating 
the  U3R  Treatment  Plant  within  the 
two-year  period  of  the  current  national 
capacity  variance  that  expires  on  May 
26,  2000.  As  such,  in  July  1999,  FMC 
submitted  its  request  to  EPA  for  a  CBC 
extension  to  further  extend  the  LDR 
effective  date  for  the  subject  five  waste 
streams  generated  at  its  Pocatello,  Idaho 
facility. 

FMC's  Phosphorous  Chemicals 
Division  (the  current  owmer/operator  of 
the  FMC  Pocatello,  Idaho  facility)  and 
Solutia,  Inc.  have  proposed  a  plan  to 
operate  a  joint  venture  company 
comprising  the  combined  phosphorous 
chemical  businesses  of  FMC  and 
Solutia.  If  this  joint  venture  is  approved 
by  the  Federal  Trade  Conunission  (FTC), 
this  joint-venture  company  will  be 
known  as  Astaris  LLC.  If  approved. 
Astaris  will  own  the  Pocatello  facility. 
However,  imder  this  joint  venture,  FMC 
would  retain  responsibility  for  funding 
the  capital  costs  and  implementing  all 
RCRA  Consent  Decree  projects, 
including  the  proposed  LDR  Treatment 
Plant.  FMC's  liability  under  the  RCRA 
Consent  Decree  is  not  transferable. 
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Astaris  would  be  responsible  for  the 
construction,  operation,  and 
maintenance  aspects  of  the  LDR 
Treatment  Plant  and  thus  be  considered 
the  owner  and  operator  of  the  Pocatello 
facility.  This  CBC  extension,  if 
approved,  then  would  be  granted  to 
FMC/Astaris.  However,  as  of  today,  for 
the  purposes  of  this  notice,  we  will 
continue  to  refer  to  the  CBC  applicant 
as  FMC  Pocatello. 

B.  How  Does  FMC's  Consent  Decree 
Impact  and  Correlate  With  the 
Requested  CBC  Extension? 

The  FMC  Pocatello  facility  is  located 
on  Shoshone-Bannock  Tribes'  lands, 
referred  to  as  the  Fort  Hall  hidian 
Reservation.  FMC  owns  over  1,000  acres 
on  the  Reservation  and  has  conducted 
business  at  this  location  for  the  past  50 
years.  The  resulting  environmental 
'  tontamination,  and  means  of  redressing 
it,  is  of  obvious  direct  concern  to  the 
Tribes.  The  RCRA  Consent  Decree, 
initially  filed  in  October  1998,  was 
negotiated  to  promptly  address  FMC's 
past  mishandling  of  hazardous  wastes 
and  to  avoid  future  environmental 
contamination.  On  July  13, 1999,  the 
U.S.  District  Court  for  the  District  of 
Idaho  entered  as  final  the  RCRA 
Consent  Decree  {United  States  v.  FMC 
Corp..  Civ.  98-0406-E-BLW).  This 
RCRA  Consent  Decree  mandates  certain 
requirements  regarding  the  management 
of  FMC  Pocatello  waste  streams, 
including  site-specific  treatment 
requirements  to  deactivate  ignitable  and 
reactive  waste  streams,  and  the 
requirement  to  design,  construct,  and 
commence  operation  of  a  Land  Disposal 
Restriction  Treatment  System '  (LDR 
Treatment  System)  for  these  waste 
streams  by  no  later  than  May  2002.  It 
also  specifically  requires  closure  of 
specified  on-site  surface  impoimdments 
(ponds  used  by  FMC  to  manage  the 
generated  wastes),  estabUshes  a  Pond 
Management  Plan,  and  mandates  certain 
plant  upgrades,  for  example,  the 
installation  of  secondary  containment 
for  sumps,  tanks,  and  piping  inside  the 
Furnace  Building  and  at  the  Phos  Dock 
area. 

Many  of  the  demonstrations  required 
under  40  CFR  part  268  to  obtain  a  CBC 
extension  of  the  LDR  effective  date  are 
indeed  addressed  under  the  terms  of 
this  RCRA  Consent  Decree.  For 
example,  imder  the  RCRA  Consent 


'  The  terms  "LDR  Treatment  System"  and  "LDR 
Treatment  Plant",  as  used  in  the  RCRA  Consent 
Decree  and  the  FMC  CBC  extension  application, 
respectively,  are  essentially  referring  to  the  same 
treatment  unit  and  associated  ancillary  equipment, 
needed  to  be  designed,  constructed,  and  operated 
in  order  to  treat  the  FMC  Pocatello  hazardous  waste 
streams  to  meet  the  applicable  LDR  requirements. 


Decree,  FMC  is  required  to  design  and 
construct  a  Land  Disposal  Treatment 
System  that  provides  sufficient  capacity 
to  manage  the  waste  streams  to  satisfy 
LDR  requirements,  provide  a  detailed 
schedule  for  obtaining  operating  and 
construction  permits,  provide  adequate 
capacity  and  management  of  the  waste 
streams  while  the  LDR  Treatment 
System  is  being  constructed,  and  ensure 
that,  at  a  minimum,  siuiace 
impoundments/landfills  used  to  manage 
these  waste  streams,  meet  minimum 
technological  requirements. 

In  essence,  FMC's  compliance  with 
the  terms  of  the  RCRA  Consent  Decree 
hkewise  satisfies  what  needs  to  be 
dociunented  for  certain  of  the  required 
demonstrations  for  a  CBC  extension.  If 
anything,  this  overlap  ensures 
consistency  of  both  the  CBC  extension 
and  RCRA  Consent  Decree  processes.  In 
effect,  the  requirements  mandated  under 
the  RCRA  Consent  Decree  will  support 
the  CBC  extension  that  EPA  is 
proposing  to  approve  today  and  will 
further  bolster  FMC's  commitment  to 
begin  operation  of  the  LDR  Treatment 
Plant  by  May  2002.  In  developing  the 
RCRA  Consent  Decree,  EPA  and  DOJ 
assumed  that  FMC  still  would  need  to 
pursue  the  CBC  extension  allowed 
under  40  CFR  Part  268.  This  intent  was 
elaborated  upon  on  pages  10-11  in  the 
"Reply  Memorandum  in  Further 
Support  of  Motion  of  the  United  States 
for  Entry  of  Proposed  RCRA  Consent 
Decree,"  dated  May  27,  1999. 

Although  the  RCRA  Consent  Decree 
and  CBC  Extension,  if  approved, 
obviously  are  being  used  in  conjimction 
to  compel  FMC  to  properly  manage  the 
subject  waste  streams,  approval  of  a 
CBC  extension  of  the  LDR  effective  date 
does  not  alter  any  terms  of  the  RCRA 
Consent  Decree  and,  in  actuality,  would 
only  remain  effective  contingent  upon 
FMC's  compliance  with  the  terms  of  the 
RCRA  Consent  Decree.  We  also  note  that 
should  FMC  subsequently  request  a 
renewal  of  an  approved  extension,  the 
LDR  effective  date  could,  at  a  maximimi, 
be  extended  only  to  May  26,  2002 — 
consistent  with  the  RCRA  Consent 
Decree  date  by  which  untreated 
hazardous  wastes  generated  at  the  FMC 
Pocatello  facility  are  prohibited  fi-om 
discharge  to  the  facihty's  on-site  surface 
impoundments  (ponds). 

C.  Summary  of  the  FMC  CBC 
Application 

The  FMC  facility,  located  in  Pocatello, 
Idaho,  manufactures  elemental 
phosphorous.  The  elemental 
phosphorous  is  shipped  to  other 
facilities  to  produce  phosphates  and 
other  phosphorous-based  products,  for 
use  in  numerous  products,  including 
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processed  foods, 
cleaners,  agriculturi 
water  treatment  c' 
phosphorous  is 
combination  of  phojsphate 
silica  rock  into 
This  case-by-Case 
application  address  bs 
generated  during 
elemental  phospho 
Pocatello  facility, 
streams  are: 


bej'erages,  detergents, 

1  chemicals,  and 
hdmicals.  Elemental 
pro  iuced  by  feeding  a 

ore,  coke,  and 
electric  arc  furnaces, 
extension 
five  waste  streams 
production  of 
ous  at  the  FMC 
five  waste 


LDRi 


T  lese 


Precipitator  Slurry 


NOSAP  Slurry 
Phossy  Water 


Medusa  Scrubber  Blolwdown 
Furnace  Building  Wa^hdown 


2  Each  of  these 
pose  unique  treatmer  t 
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1.  Precipitator  Slurry:  a  mixture  of 
water  and  dust,  consisting  of  the 
suspended  particulates  removed  from 
the  electric  arc  furnace  off  gases  by 
electrostatic  precipitators  and  collected 
in  slurry  pots. 

2.  NOSAP  Slurry:  precipitator  slurry 
that,  when  mixed  with  lime,  meets 
minimum  quality  criteria. 

3.  Phossy  Water:  water  that  had  been 
used  in  contact  with  the  phosphorous 
from  the  point  the  elemental 
phosphorous  leaves  the  primary 


condensers  and  is  handled  in  various 
intermediate  operations  leading  to 
transfer  to  railroad  tank  cars  for  off-site 
shipment. 

4.  Medusa  Scrubber  Slowdown: 
wastewater  from  Medusa  venturi 
scrubbers  that  are  used  to  treat  smoke 
and  fumes  from  furnace  tapping,  slag 
and  metal  rurmers,  and  the  ferrophos 
cooling  area. 

5.  Furnace  Building  Washdown:  water 
collected  in  four  sumps  from  numerous 
sources  within  the  furnace  building. 


Quantity  Generated  and  Environmental  Concerns  for  FMC  Waste  Streams 


V  raste 


Quantity  generated 


4  million  gallons/year  (3,000  tons/year  of  sol- 
ids). 

21   million  gallons/year  (15,000  tons/year  of 

solids). 
89  million  gallons/year  


Concerns  ^ 


55  million  gallons/  year 
93  million  gallons/year  . 


Due  to  presence  of  elemental  phosphorous, 
exhibits  Ignitable  and  reactive  hazardous 
waste  characteristics. 

Due  to  generation  of  phosphine  gas,  exhibits 
reactive  hazardous  waste  characteristic. 

Due  to  presence  of  elemental  phosphorous, 
exhibits  ignitable  and  reactive  hazardous 
waste  characteristics. 

Exhibits  toxicity  hazardous  waste  char- 
acteristic for  cadmium. 

Exhibits  toxicity  (cadmium)  and  reactive  haz- 
ardous waste  characteristics. 


waste 


..  streams  contain  varying  levels  of  elemental  phosphorous  and  Naturally  Occurring  Radioactive  Material  (NORM)  which 
concerns  for  off-site  commercial  TSDs. 


Currently,  the  ol  F-specification 
Precipitator  Slurry ,  Furnace  Building 
Washdown,  and  V  edusa  Scrubber 
Slowdown  waste  i  treams  are  piped  to  a 
holding  tank,  desi  ;nated  as  Tank  V3600, 
from  which  the  m  xture  is  pumped  to  a 
surface  impoimdn  ent,  designated  as 
Pond  18,  for  clarif  cation.  Until  recently, 
this  mixture  had  h  sen  pumped  to 
another  surface  in  poundment.  Pond 
16S,  that  now  is  fi  led  to  capacity  and 
scheduled  for  clos  ure  during  the 
summer  of  2000.  ( larified  water  from 
Cell  B  of  Pond  18  ,s  pumped  back  to  the 
production  proces  s  for  reuse. 

The  NOSAP  Sli  rry  is  pumped  from 
each  of  the  eight  s  urry  pots  to  a  surge 
tank,  designated  a  5  Tank  V3700,  where 
it  is  mixed  with  d  jcant  water  from 
another  surface  ir  ipoundment.  Pond  17, 
to  increase  flow  a  id  prevent  settling  of 
solids  in  the  pipe  ine  during  transfer  of 
the  contents  of  Ta  nk  V3700  to  Pond  17. 

The  Phossy  Wa  :er  is  sent  to  a 
clarification  imit  o  remove  residual 
phosphorous.  Cla  rifier  overflow  water  is 
transferred  to  a  si  mp  for  reuse  in  the 
production  proce  is.  Currently,  any 
excess  water  that  cannot  be  used  is 
pumped  to  Pond  18.  In  the  future,  FMC 
plans  to  first  pun  p  this  excess  water  to 
a  new  tank.  Tank  V3800,  from  which 
the  water  then  w  11  be  pumped  to  Pond 
18.  Clarifier  und(  rflow  is  directed  to  a 
centrifuge  to  rem  3ve  the  phosphorous 
from  dirt  and  wa  er.  Water  from  the 


multistage  centrihage  is  directed  to  a 
sump  and  subsequently  also  pumped  to 
Pond  18. 

FMC,  both  in  the  CBC  application  and 
RCRA  Consent  Decree,  indicates  its 
intent  to  design  and  construct  a 
treatment  unit,  referred  to  as  the  LDR 
Treatment  Plant  (System),  that  will  treat 
the  FMC  Pocatello  waste  streams  to 
meet  the  applicable  BDAT  standards. 
This  treatment  system  will  reduce  the 
levels  of  elemental  phosphorous  and 
cyanide  in  the  wastes  such  that  the 
treated  wastes  do  not  exhibit  the 
characteristic  of  reactivity  for  phosphine 
and  hydrogen  cyanide  gas  or  the 
characteristic  of  ignitability.  Underlying 
hazardous  constituents,  contained  in  the 
wastes,  also  must  be  maintained  or  fixed 
in  a  nonleachable  form  for  stabilization 
treatment  prior  to  disposal.  FMC  has 
chosen  the  Anoxic  form  of  the  Zimpro 
treatment  process  to  achieve  these  goals. 
The  LDR  Treatment  Plant,  employing 
this  treatment  technology,  will  process 
three  primary  waste  streams: 

1.  Discharge  from  Tank  V3800  (Phossy 
Water), 

2.  Discharge  from  Tank  V3600  in  the 
Furnace  Building  (Medusa  Scrubber 
Blowdown,  Furnace  Building  Washdown, 
and  Precipitator  Slurry),  and 

3.  Solids  reclaimed  from  Pond  18  (the 
RCRA  Consent  Decree  requires  that  solids 
accumulated  in  Pond  18  be  removed  and 


treated  within  five  years  after  the  LDR 
Treatment  System  commences  operation). 

Once  the  LDR  Treatment  Plant  is 
operational,  the  NOSAP  system  will  no 
longer  be  necessary,  thereby  eliminating 
the  NOSAP  Slurry  waste  stream. 
Operating  the  LDR  Treatment  Plant  also 
will  eliminate  the  need  for  the 
continued  use  of  the  on-site  ponds.  The 
LDR  Treatment  Plant  is  expected  to  be 
completed  and  functional  by  May  2002. 
At  this  time,  FMC  plans  to  dispose  the 
non-hazardous  stabilized  treatment 
residual,  that  meets  LDR  and  RCRA 
Consent  Decree  requirements,  at  a  FMC 
silica  mine  located  about  nine  miles 
from  the  FMC  Pocatello  facility.  FMC  is 
seeking  approval  from  the  State  of  Idaho 
to  use  this  site  as  a  landfill  for  this 
treatment  residual. 

The  Shoshone-Baimock  Tribes  oppose 
the  continued  generation  and  disposal 
of  these  untreated  wastes  in  the  FMC 
Pocatello  on-site  surface 
impoundments.  However,  as  discussed 
in  Section  III. A.,  off-site  treatment 
capacity  is  not  available.  It  is  not  yet 
feasible  for  FMC  to  treat  these  wastes  to 
meet  the  LDRs.  The  necessary  treatment 
capacity  and  capability  only  will  be 
realized  once  the  proposed  LDR 
Treatment  Plant  is  constructed  and 
commences  operation  by  May  2002. 
Also,  as  discussed  below  in  Sections 
III.F.  and  UI.G.,  the  surface 


impoundments  into  which  these  wastes 
would  be  placed  during  the  CBC 
extension,  if  approved,  were 
constructed  to  meet  the  RCRA  minimum 
technological  requirements  of  40  CFR 
268.5(h)(2),  including  liners  and 
groimd water  monitoring,  and  must  be 
operated  in  compliance  with  the  Pond 
Management  Plan,  as  incorporated  into 
the  Consent  Decree. 

III.  EPA's  Evaluation  of  the  Seven 
Demonstrations  Made  by  FMC  To 
Support  the  Requested  CBC  Extension 

In  order  for  EPA  to  approve  FMC's 
CBC  extension  application,  FMC  must 
satisfy  the  requirements  outlined  in  40 
CFR  268.5  and  fully  address  each  of  the 
required  seven  demonstrations  of  40 
CFR  268.5(a){l)-(7).  EPA  evaluated 
FMC's  demonstrations,  as  follows: 

A.  §  Section  268.5  (a)(1)— the  applicant 
(FMC)  has  made  a  good-faith  effort  to  locate 
and  contract  with  treatment,  recovery,  or 
disposal  facilities  nationwide  to  manage  its 
waste  in  accordance  with  the  LDR  effective 
date  of  the  applicable  restriction  (i.e..  May 
26,  2000). 

In  1995,  in  support  of  its  request  for 
a  national  capacity  variance  for  several 
of  the  subject  waste  streams,  FMC 
surveyed  168  treatment,  storage,  and 
disposal  facilities  (TSDs)  throughout  the 
nation,  in  an  effort  to  locate  commercial 
treatment  or  disposal  capacity.  The 
results  of  this  survey  can  be  found  in 
the  Docket  established  for  this  notice. 
Not  one  of  the  surveyed  facilities  was 
able  or  willing  to  provide  treatment  or 
disposal  capacity  for  the  FMC  Pocatello 
waste  streams.  TSDs  cited  a  mmiber  of 
factors  in  declining  to  manage  these 
waste  streams,  including  the  presence  of 
elemental  phosphorous,  the  potential 
for  generation  of  phosphine  gas,  levels 
of  naturally  occiuring  radioactive 
materials  (NORM),  and  the  volimie  of 
wastes  to  be  managed.  Likewise,  EPA 
was  not  aware  of  any  available  capacity 
for  these  waste  streams.  As  such,  EPA 
granted  a  national  capacity  variance  for 
the  FMC  Pocatello  waste  streams, 
extending  the  LDR  effective  date  for 
these  waste  streams  to  May  26,  2000. 
See  63  FR  28556,  May  26,  1998. 

In  support  of  its  request  for  this  case- 
by-Case  extension  of  the  LDR  effective 
date,  FMC  performed  another  survey  in 
February— May  1999  that  supplemented 
the  initial  1995  survey  of  available 
commercial  treatment  capacity.  This 
supplemental  survey  was  designed  to 
focus  on  those  facilities  likely  to  have 
developed  additional  or  new  capacity 
since  the  1995  siuvey.  A  list  of  33 
facilities  were  contacted  by  FMC.  Again, 
not  one  of  these  TSD  facilities  was  able 
or  willing  to  treat  the  FMC  Pocatello 
waste  streams.  Many  of  the  same 
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reasons  given  by  TSDs  in  the  original 
survey  for  not  being  able  to  treat  these 
waste  streams  were  again  cited  in  the 
supplemental  survey.  Results  of  this 
supplemental  survey  likewise  can  be 
foimd  in  the  Docket. 

We  believe  that  FMC  has  made 
reasonable  efforts,  over  the  past  four 
years,  to  try  to  locate  adequate, 
alternative  treatment  capacity  for  the 
off-site  management  of  the  waste 
streams  for  which  it  is  requesting  a  CBC 
extension  of  the  LDR  effective  date. 
Likewise,  we  are  not  aware  of  any 
available  commercial  treatment  capacity 
for  these  wastes.  As  such,  EPA 
concludes  that  FMC  has  adequately 
fulfilled  the  requirements  of  this 
§  268.5(a)(1)  demonstration. 

B.  §  Section  268.5(a)(2)— the  applicant  (FMC) 
has  entered  into  a  binding  contractual 
commitment  to  construct  or  otherwise 
provide  alternative  treatment,  recovery,  or 
disposal  capacity  that  meets  the  treatment 
standards  specified  in  40  CFR  Part  268, 
subpart  D  or,  where  treatment  standards 
have  not  been  specified,  such  treatment, 
recovery,  or  disposal  capacity  is  protective  of 
human  health  and  the  environment. 

FMC  has  committed  considerable 
resources  toward  the  development  of  a 
treatment  technology  necessary  to  treat 
the  subject  Pocatello  waste  streams  to 
meet  BDAT  standards.  The  appropriate 
treatment  technology/process  now  has 
been  identified  and  FMC  is  proceeding 
with  plans  to  construct  the  LDR 
Treatment  Plant,  incorporating  the 
Zimpro  anoxic  hydrolysis  process  as  the 
principal  treatment  technology  in  the, 
treatment  system.  On  June  24,  1999, 
FMC  entered  into  a  contract  with 
Raytheon  Engineers  and  Constructors  to 
design,  engineer,  and  construct  the  LDR 
Treatment  Plant.  A  copy  of  this  contract 
has  been  provided  to  EPA  as 
Confidential  Business  Information  (CBI). 
To  further  support  its  demonstration  of 
a  binding  contractual  commitment  to 
construct  the  LDR  Treatment  Plant, 
FMC  also  has  provided  EPA  with  the 
following  documentation: 

•  Corporate  approval  of  funds  to  purchase 
and  construct  the  proposed  LDR  Treatment 
Plant  at  the  Pocatello,  Idaho  facility  to  treat 
the  wastes  to  BDAT  standards. 

•  Documentation  of  Supplemental 
Authorization  for  Expenditures  by  FMC, 
dedicating  a  total,  thus  far,  of  $15.1  million 
toward  the  LDR  Treatment  System  (process 
design  and  engineering,  development  of  Part 
A  and  interim  status  applications,  analytical 
efforts,  etc.). 

•  Purdiase  Orders  for  equipment. 

•  Contracts  with  vendors  for  supplies  and 
services. 

In  addition  to  this  dociunentation  of 
contractual  commitment,  the  RCRA 
Consent  Decree  places  an  additional 


binding  legal  commitment  on  FMC  to 
construct  the  LDR  Treatment  System. 
Under  the  RCRA  Consent  Decree,  FMC 
is  compelled  to  design,  construct,  and 
permit  the  proposed  LDR  Treatment 
System  by  May  2002.  If  FMC  fails  to 
meet  the  stipulations  of  this  RCRA 
Consent  Decree,  it  will  be  subject  to 
significant  monetary  penalties. 

We  believe,  as  evidenced  by  the 
resources  committed  by  FMC  toward  the 
design  and  construction  of  the  LDR 
Treatment  Plant,  that  it  is  fully 
committed  to  and  aggressively  pursuing 
construction  of  the  necessary  on-site 
treatment  capacity  to  treat  the  subject 
waste  streams  generated  at  the 
Pocatello,  Idaho  facility  to  BDAT 
standards.  EPA  believes  FMC  has 
provided  the  necessary  documentation 
to  demonstrate  its  binding  contractual 
commitment  to  provide  the  necessary 
treatment  capacity. 

C.  §  Section  268.5(a)(3)— Due  to 
circumstances  beyond  the  applicant's 
(FMC's)  control,  such  alternative  capacity 
cannot  reasonably  be  made  available  by  the 
applicable  effective  date.  This  demonstration 
may  include  a  showing  that  the  technical  and 
practical  difficulties  associated  with 
providing  the  alternative  capacity  will  result 
in  the  capacity  not  being  available  by  the 
applicable  effective  date. 

The  unique  nature  of  the  waste 
streams,  for  which  the  CBC  extension  is 
being  requested  by  FMC,  pose  numerous 
treatment  problems.  The  non- 
availability of  commercial  treatment 
capacity  attests  to  the  imique  nature  of 
these  waste  streams.  FMC  has  been 
grapphng  with  these  problems  for  quite 
some  time  and  has  provided 
documentation  that  details  its  efforts — 
involving  literature  searches,  laboratory 
testing,  process  design,  permitting,  pilot 
plant  studies  and  operations,  etc.  in 
attempting  to  determine  the  most 
appropriate  treatment  technology.  FMC 
states  that  it  has  evaluated  more  than  50 
potential  waste  treatment  technologies. 
However,  prior  to  selecting  the  most 
appropriate  treatment  technology  and 
developing  the  construction  plans.  FMC 
needed  to  know  the  final  Phase  IV  LDR    . 
treatment  standards  for  these  waste 
streams,  promulgated  on  May  26,  1998, 
and  the  requirements  of  the  proposed 
RCRA  Consent  Decree  which  was 
lodged  with  the  Court  on  October  16, 
1998.  Upon  learning  these  requirements, 
FMC  made  an  intensive  effort  to 
determine  the  treatment  technology 
most  appropriate  to  treat  the  FMC 
Pocatello  waste  streams  to  meet  the  LDR 
requirements.  In  August  1999,  FMC 
finally  chose  the  Zimpro  Anoxic 
treatment  process  as  the  treatment 
technology  to  be  employed  in  the 
proposed  LDR  Treatment  Plant. 
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The  two-year  nat  onal  capacity 
variance  that  was  a  ^proved  for  these 
waste  streams  in  th  b  final  Phase  IV 
rulemaking  will  ex  nre  on  May  26,  2000. 
Now  that  a  treatme  it  technology  has 
been  chosen,  the  di  isign,  construction, 
and  permitting  of  t  le  proposed  LDR 
Treatment  Plant  ha  s  commenced.  The 
mandate  of  the  RC  LA  Consent  Decree 
that  FMC  begin  op(  ration  of  the  LDR 
Treatment  System  )y  May  2002  is 
already  ambitious.  [However,  it  is 


virtually  impossib 
construct  the  LDR 
needed  to  provide 
capacity  and  to  be 
2000. 

Based  on  the  abc  ve,  we  believe  that 
FMC  has  made  a  gi  »od-faith  and 
reasonable  effort  ii  its  attempt  to 


e  for  FMC  to 
Treatment  Plant 
:he  treatment 
aperating  by  May  26, 


provide  treatment 


;  :apacity  by  the 
effective  date.  FM(  i  has  aggressively 
pursued  the  develdpment  of  technology 
capable  of  treating  their  wastes  to  BDAT 
standards.  We  beli  3ve  FMC  has  acted  in 
good  faith  to  provi  de  the  necessary 
treatment  capacity  but  that  such 
capacity  could  nol  reasonably  be  made 
available  by  May  2  6,  2000.  the  current 
effective  date  of  tb  e  land  disposal 
restriction  for  these  waste  streams.  EPA 
believes  the  lack  c  f  treatment  capacity 
for  these  waste  str  sams  is  due  to 
circumstances  bey  ond  the  control  of 
FMC.  As  such.  FV  C  has  adequately  met 
the  demonstration  of  §  268.5(a){3). 


D.  Section  268.5  (a 
constructed  or 
applicant  (FMC)  wi 
the  entire  quantity  i 
of  the  application. 


)/  Jj— The  capacity  being 
otheiivise  provided  by  the 

be  sufficient  to  manage 
waste  that  is  the  subject 


FMC,  in  its  CBC 
that  the  LDR 
constructed  will 
to  adequately  trea ; 
generated  by  the 
facihty.  The  RCRA 


Precipitator  Slurry 
Phossy  Water  (from 
Medusa  Scrubber 
Washdown  (from 
Pond  18  Excavated 


Total 


'  Based  on  projegions 
->  Per  tfie  RCRA 
ment  of  operation  o 


EPA  believes 
demonstrated 
Plcmt  to  be 


thct 


necessary 

that  the  entire  qiJantity 


application,  states 
Treatment  Plant  to  be 

Have  sufficient  capacity 

the  waste  streams 
^ocatello,  Idaho 
Consent  Decree 


likewise  makes  this  a  requirement.  The 
treatment  train  to  be  provided  by  FMC 
uses  a  combination  of  lime  treatment, 
anoxic  hydrolysis,  metals  precipitation, 
filtration,  and  stabilization.  FMC  has 
provided  test  results  that  demonstrate 
that  the  treatment  system  will  meet  the 
LDR  treatment  standards  as  well  as  the 
requirements  specified  in  the  RCRA 
Consent  Decree.  This  treatment  system 
is  designed  to  destroy  elemental 
phosphorous  and  cyanide  in  the  subject 
waste  streams  and  remove  the 
hazardous  characteristics  from  these 
waste  streams.  FMC  has  submitted 
information,  designated  as  CBI, 
regarding  the  process  design  flow  and 
operating  conditions  of  the  proposed 
LDR  Treatment  System.  As  such,  the 
planned  LDR  Treatment  Plant  is 
expected  to  have  sufficient  treatment 
capacity.  Included  in  the  capacity 
calculations  are  the  estimated  39  acre- 
feet  of  accumulated  solids  in  Pond  18 
that  is  required  per  the  RCRA  Consent 
Decree  to  be  removed  and  treated  in  the 
LDR  Treatment  System  within  five  years 
of  commencing  operation.  Using 
historic  and  predicted  elemental 
phosphorous  production  and  waste 
generation  data  and  taking  into 
consideration  design  requirements 
mandated  in  the  RCRA  Consent  Decree, 
FMC  states  that  it  has  designed  the 
proposed  LDR  Treatment  Plant  to 
manage  610  gallons  per  minute  of  waste, 
thus  providing  adequate  treatment 
capacity,  including  reasonable 
unexpected  increases  in  waste 
generation  flow  rates.  FMC  anticipates  a 
significant  reduction  of  the  quantity  of 
wastes  it  generates  and  thus  needs  to 
treat  in  the  proposed  LDR  Treatment 
Plant.  For  one  thing,  FMC  anticipates,  as 
part  of  the  proposed  joint  ventiu-e  with 
Solutia,  Inc.,  that  the  construction  of  a 
new  raw  material  supply  plant,  that 
produces  pimfied  phosphoric  acid. 


potentially  will  serve  as  a  substitute  for 
some  of  the  elemental  phosphorous 
currently  generated  at  Pocatello.  FMC 
states  that  this  plant  should  be 
operational  within  two  to  three  years, 
i^so,  the  joint  venture's  intention  to 
develop  additional  wet  phosphoric  acid 
capacity  is  expected  to  reduce  the  need 
for  elemental  phosphorous  and  thus 
reduce  the  quantity  of  the  subject  waste 
streams  generated.  FMC  also  describes 
several  ongoing  waste  minimization 
projects,  including  the  control  of  the 
quantity  of  fine  feed  material  to  the 
eleclnc  arc  furnaces  and  upgrades  to 
operations  at  the  Phos  Dock.  FMC 
anticipates  that  these  efforts  further  will 
reduce  the  quantity  of  wastes,  especially 
solids,  needed  to  be  treated  in  the  LDR 
Treatment  Plant.  Both  the  current  and 
anticipated  generation  rates  for  the 
subject  waste  streams  are  adequately 
covered  by  the  design  size  of  the 
proposed  LDR  Treatment  Plant.  The 
following  table  shows  the  current  and 
anticipated  generation  rates  for  the 
waste  streams  to  be  treated  in  the  LDR 
Treatment  Plant. 

In  initial  comments  on  the  draft 
notice,  the  Tribes  questioned  whether 
FMC  is  constructing  alternative 
treatment  capacity  sufficient  to  treat  the 
volume  of  wastes  which  are  to  be 
removed  from  Pond  18  (Letter  of 
February  25,  2000).  EPA  will  investigate 
this  issue  further.  EPA  notes  that  the 
Consent  Decree  requires  the  on-site  LDR 
Treatment  System  be  designed  with  the 
capacity  necessary  to  treat  all  of  the 
phossy  wastes,  including  all  sediment 
collected  in  Pond  18.  More  specifically, 
as  previously  mentioned  above,  the 
Consent  Decree  mandates  that  FMC 
remove  and  treat  all  of  the  Pond  18 
sediment  within  five  (5)  years  after  the 
LDR  Treatement  System  begins 
operation. 


Current  and  Anticipated  Quantities  of  Waste  Streams  for  Treatment 


Waste  stream 


TankV3800)  .. 
Blowdown  and 
rank  V3600). 
Solids-*  


Fumace  Building 


Current  waste  generation  rate 


55  gallons  per  minute  .. 
200  gallons  per  minute 
300  gallons  per  minute 


Not  Applicable 


555  gallons  per  minute 


Expected  waste  generation  rate ' 


28  gallons  per  minute. 
180  gallons  per  minute. 
250  gallons  per  minute. 

18  gallons  per  minute. 


476  gallons  per  minute. 


absent'  ^tfel^'hfpSr18  exSed^'oTd^m^^^^^^^^  treated  in  the  LDR  Treatment  System  wltf^in  five  years  of  commence- 
the  LDR  Treatment  System. 


tiat 


FMC  has  adequately 
the  LDR  Treatment 
constructed  will  provide  the 
treatment  capacity  to  ensure 
of  these  waste 


streams,  for  which  FMC  is  requesting  a 
CBC  extension,  and  will  meet  applicable 
BDAT  standards.  The  proposed  LDR 
Treatment  Plant  is  projected  to  generate 
approximately  242  cubic  yards/day  of 


non-hazardous  stabilized  treatment 
residual.  FMC  plans  to  transport  this 
treatment  residual  in  20  cubic  yard  roll- 
off  containers  for  disposal  at  the  FMC 
silica  mine,  an  off-site  facility,  located 
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nine  miles  from  the  FMC  Pocatello 
Plant.  This  proposed  landfill  currently 
has  an  existing  capacity  of  260  acre  feet 
and  is  expected  to  provide  disposal 
capacity  for  about  5  years.  FMC  is 
evaluating  several  options  to  manage  the 
treatment  residuals  generated  beyond 
that  time,  including  expanding  the 
proposed  landfill  or  using  other  landfill 
sites.  FMC  currently  is  preparing  the 
application  to  be  submitted  to  the  State 


of  Idaho  for  approval  of  this  site  as  a 
landfill. 

E.  §  Section  268.5  (a)(5)"  the  applicant  (FMC) 
provides  a  detailed  schedule  for  obtaining 
operating  and  construction  permits  or  an 
outline  of  how  and  when  alternative  capacity 
will  be  available. 

FMC  has  provided  EPA  with  a 
detailed  schedule  for  the  design, 
construction,  and  permitting  of  the  LDR 


Treatment  Plant  to  be  constructed  at  its 
Pocatello,  Idaho  facility.  This  schedule, 
in  effect,  reflects  the  requirements  for 
bringing  the  LDR  Treatment  System  on- 
line imder  the  Consent  Decree.  The 
Table  below  shows  some  of  the  key 
milestones  and  dates  in  the  schedule. 
FMC  anticipates  actual  physical  on-site 
construction  to  begin  in  July  2000  and 
start-up  and  operation  of  the  LDR 
Treatment  Plant  by  May  2002. 


Key  Milestones  and  Dates  in  FMC's  Schedule  for  The  LDR  Treatment  Plant 


Milestone 


Design  and  Engineering  

RCRA  Pennitting  (Submittal) 


Equipment  Procurement  

Physical  On-Site  Construction  . 
Start-up/Commence  Operation 


Scheduled  date  of  completion 


January  2001. 

Part  A— November  1999;  Interim  Status— March  2000. 

Part  B— March  2001 . 

June  2000  through  July  2001 . 

July  2000  through  April  2002. 

May  2002. 


We  believe  that  FMC  has  provided  the 
necessary  design,  construction  and 
permitting  milestones  for  bringing  the 
LDR  Treatment  Plant  on-line  and 
therefore  providing  the  treatment 
capacity  needed  to  treat  the  subject 
waste  streams  to  BDAT  standards. 
However,  the  CBC  extension  that  EPA  is 
proposing  to  approve  today  would  only 
extend  the  LDR  effective  date  until  May 
26,  2001.  Even  this  extension  apparently 
will  not  provide  sufficient  time  for  FMC 
to  bring  the  LDR  Treatment  Plant  into 
operation.  FMC  likely  will  need  to 
request  a  renewal  of  any  approved  CBC 
extension  to  provide  additional  time  to 
complete  construction  and  commence 
operation  of  the  LDR  Treatment  Plant. 
However,  any  such  renewal  cannot 
extend  the  LDR  effective  date  beyond 
May  26,  2002. 

F.  §  Section  268.5(a)(6)— the  applicant  (FMC) 
has  arranged  for  adequate  capacity  to 
manage  its  waste  during  an  extension,  and 
has  documented  the  location  of  all  sites  at 
which  the  waste  will  be  managed. 

FMC  would  continue  to  manage  these 
waste  streams  in  two  of  its  on-site 
surface  impoundments,  referred  to  as 
Ponds  17  and  18,  that  it  has  been  using 
for  this  purpose.  FMC  has  provided  data 
showing  that  these  surface 
impoundments  would  have  the 
necessary  capacity  available  to  manage 
these  wastes  during  the  extension,  if 
approved.  As  of  November  1,  1999,  FMC 
estimated  that  Pond  17  has 
approximately  58  acre  feet  of  capacity 
remaining.  Pond  1 7  only  is  used  to 
manage  NOSAP  Slurry,  which  is 
estimated  to  accumulate  solids  at  a  rate 
of  almost  20  acre  feet  per  year.  FMC, 
however,  views  this  accumulation  rate 
as  an  upper  bound  and  anticipates  that 


waste  minimization  efforts  and  a 
reduced  production  mode  will  reduce 
the  quantity  of  solids  going  to  Pond  17. 
Thus,  Pond  17,  even  at  the  ciurent  rate 
of  inflow  NOSAP  Slurry,  would  have 
enough  capacity  for  another  three  years. 
Once  the  LDR  Treatment  Plant  is 
operating,  Pond  1 7  will  no  longer  be 
needed  and  will  be  closed.  As  of 
November  1,  1999,  FMC  indicated  that 
Pond  18,  composed  of  Cells  A  and  B, 
has  approximately  127  acre-feet  of 
remaining  capacity.  The  bulk  of  the 
solids  are  contained  in  Cell  A,  with  a 
capacity  of  40  acre-feet.  FMC  states  that 
solids  accumulate  in  Pond  18  at  the  rate 
of  about  12.6  acre-feet  per  year.  At  this 
rate  of  solids  accumulation  and 
assuming  that  most  of  the  solids 
precipitate  out  of  the  water  while  in  Cell 
A,  Pond  18  also  would  have  sufficient 
capacity  for  another  three  years.  Once 
the  LDR  Treatment  Plant  is  operating. 
Pond  18  will  no  longer  be  needed.  The 
RCRA  Consent  Decree  requires  that  the 
solids  accumulated  in  Pond  18  be 
treated  in  the  LDR  Treatment  System 
within  five  years  of  commencement  of 
plant  operation. 

To  provide  even  more  assurance  of 
adequate  capacity  and  proper 
management  of  these  siuiace 
impoundments  (ponds).  FMC  is 
adhering  to  the  Pond  Management  Plan, 
as  required  by  the  RCRA  Consent 
Decree.  Among  other  requirements,  the 
Pond  Management  Plan  requires  that 
pond  levels  be  maintained  within 
defined  minimum  and  maximum  levels. 

EPA  believes  that  FMC  has  provided 
the  documentation  necessary  to  satisfy 
the  demonstration  under  §  268.5(a)(6). 

G.  §  Section  268.5  (a)(7)— Any  waste 
managed  iri  a  surface  impoundment  or 


landfill  during  the  extension  period  will  meet 
the  requirements  of  40  CFR  268.5(h)(2). 

During  the  extension  period,  if 
approved,  the  subject  waste  streams 
would  be  piped  directly  to  the  on-site 
surface  impoundments,  i.e..  Ponds  17 
and  18,  as  described  above.  Both  of 
these  surface  impoundments  were 
constructed  to  meet  the  RCRA  minimum 
technological  requirements  of  40  CFR 
268.5(h)(2).  Pond  17  has  double  liners, 
a  leak  detection  system,  and  is  equipped 
with  one  upgradient  and  three 
downgradient  groundwater  monitoring 
wells.  Pond  18  (both  Cells  A  and  B)  are 
lined  with  a  double  composite 
geosynthetic/soil  liner  and  a  leak 
detection  system.  Each  liner  consists  of 
a  flexible  membrane  overlying  a  low 
permeability  soil  layer.  The  soil 
component  of  the  primary  liner  is  a 
geosynthetic  clay  liner;  the  soil 
component  of  the  secondary  liner  is 
compacted  bentonite  amended  soil.  A 
sacrificial  80-mil  high-density 
polyethylene  liner  covered  with  one 
foot  of  bentonite  soil  overlays  the  liner 
system — constructed  to  allow  sediment 
removal  once  the  LDR  Treatment 
System  is  operational.  Pond  18  has  a 
groimdwater  monitoring  system 
composed  of  two  upgradient  and  four 
downgradient  monitoring  wells. 

As  previously  mentioned,  the  RCRA 
Consent  Decree,  incorporating  the  Pond 
Management  Plan,  requires  these  ponds 
to  meet  the  minimum  technology 
requirements  (MTRs).  The  Pond 
Management  Plan  also  imposes 
stringent  operating  conditions  on  the 
use  and  management  of  the  FMC 
Pocatello  ponds.  These  conditions 
include: 
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Quality  (IDEQ)  to  determine  if  the  State 
had  any  permitting,  enforcement,  or 
other  concerns  regarding  this  respective 
facility  that  EPA  should  take  into 
consideration  in  deciding  to  grant  or 
deny  FMC's  application  for  a  CBC 
extension  of  the  LDR  effective  date.  The 
State  of  Idaho  has  indicated  its  support 
for  the  approval  of  the  CBC  extension 
requested  by  FMC. 

The  majority  of  the  FMC  Pocatello 
site,  including  most  of  the  processing 
areas,  is  located  on  the  Fort  Hall  Indian 
Reservation.  Consistent  with  the 
Presidential  Memorandum  of  April  29, 
1994,  EPA  has  engaged  in  advance 
consultation  of  this  proposed  CBC 
extension  with  representatives  of  the 
Tribes  and  also  sent  a  copy  of  this 
Notice  to  the  Tribes  in  advance  of  the 
public  comment  period  in  order  to 
further  provide  opportunities  for 
comment.  It  is  EPA's  understanding  that 
the  Tribes  do  not  wish  for  the  FMC 
facility  to  close,  and  support  the  c  verall 
federal  and  company  efforts  to 
remediate  groundwater  and  soil 
contamination  caused  by  historic 
facility  operations,  and  to  better  control 
particulate  air  emissions  from  the 
facility.  However,  the  Tribes  continue  to 
believe  that  FMC's  hazardous  waste 
should  be  treated  now  before  being  land 
disposed,  and  consequently  oppose 
granting  a  CBC  extension  of  the  land 
disposal  prohibition  and  pretreatment 
requirement.  EPA  will  continue  to 
consult  with  the  Tribes  prior  to 
finalizing  any  decision  on  the  capacity 
extension. 
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V.  What  Is  EPA's  Proposed  Action? 

We  believe  that  FMC  has  made  and  is 
continuing  to  make  a  good-faith  effort 
toward  providing  sufficient  and 
appropriate  treatment  capacity  for  the 
five  waste  streams  that  are  the  subject  of 
its  request  for  a  CBC  extension  of  the 
LDR  effective  date.  The  United  States 
recognizes  and  concurs  that  it  does  owe 
an  important  trust  responsibility  to  the 
Tribes,  on  whose  lands  the  FMC 
Pocatello  facility  is  located,  including  a 
responsibility  to  perform  its  obligations 
under  RCRA  and  other  statutes  intended 
to  protect  the  envirorunent.  We  also 
recognize  the  Tribes's  legitimate 
concerns  regarding  the  continued 
placement  of  untreated  hazardous 
wastes  in  the  FMC  Pocatello  on-site 
surface  impoundments.  However,  as 
well  as  considering  tribal  concerns  and 
recommendations,  the  United  States 
must  also  consider  other  relevant  facts 
when  choosing  a  course  of  action.  EPA 
notes  that  the  controlling  law  here  is 
section  3004  (h)  (3)  of  the  statute  and 
the  rules  in  268.5  which  implement  that 
provision.  These  provisions  establish 


that  an  applicant  who  satisfies  the 
rigorous  conditions  for  a  CBC  extension 
will  be  granted  one.  The  ultimate  and 
controlling  issue  in  processing  FMC's 
application  consequently  is  whether  the 
company  has  satisfied  the  statutory  and 
regulatory  conditions. 

We  see  no  reasonable  and  quick  way 
of  achieving  the  goal  of  the  Tribes,  i.e., 
the  immediate  cessation  of  on-site 
disposal  of  these  wastes.  As  explained 
earlier  in  this  Notice,  we  believe  that  it 
is  not  yet  feasible  for  FMC  to  treat  these 
wastes  prior  to  placement  in  the  on-site 
surface  impoundments,  and  no  other 
company  is  willing  to  accept  the  wastes 
for  off-site  treatment.  Treatment 
capacity  and  capability  only  will  be 
available  once  FMC  constructs  and 
commences  operation  of  the  proposed 
LDR  Treatment  Plant.  Short  of  the  FMC 
facility  shutting  dovra— which  the 
Tribes  do  not  want  to  happen — we 
believe  that  the  Tribes's  concerns  about 
continued  on-site  disposal  can  most 
practically  and  judiciously  be  addressed 
by  compelling  FMC  to  expeditiously 
proceed  with  the  construction  of  the 
proposed  treatment  plant  so  as  to  have 
it  operational  at  the  earliest  possible 
date.  We  believe  FMC  is  on  such  a 
schedule. 

As  such,  EPA  is  proposing  to  grant  an 
extension  of  the  land  disposal 
restrictions  effective  date  for  these 
wastes,  until  May  26,  2001.  If  this 
extension  is  finalized,  FMC  may 
continue  to  manage  these  five  waste 
streams  in  the  on-site  surface 
impoundments  (Ponds  17  and  18)  at  the 
Pocatello,  Idaho  facility  until  May  26, 

2001.  FMC  likely  will  need  to  request  a 
renewal  of  any  approved  CBC  extension 
to  provide  additional  time  to  complete 
construction  and  commence  operation 
of  the  LDR  Treatment  Plant  and  may 
request  renewal  of  the  one-year 
extension,  if  approved.  For  a  renewal  of 
the  extension,  FMC  would  need  to  re- 
demonstrate  each  of  the  seven  required 
demonstrations  in  §  268.5(a).  However, 
any  such  renewal  cannot  extend  the 
LDR  effective  date  beyond  May  26, 

2002.  ^„_ 
Once  FMC  is  granted  a  one-year  CBC 

extension,  it  must  immediately  notify 
EPA  of  any  change  in  the 
demonstrations  made  in  its  initial 
application  (40  CFR  268.5(f)).  The 
approval  of  this  one-year  CBC 
extension,  and  any  potential  extension 
renewal,  is  conditional  on  FMC 
adhering  to  its  stated  schedule  for  the 
construction  and  operation  of  the  LDR 
treatment  plant.  EPA  will  maintain 
close  oversight  of  the  scheduled 
progress  being  made  by  FMC  towards 
this  goal  by  requiring  progress  reports. 
FMC  would  need  to  submit  progress 


reports  that  describe  the  progress  being 
made  toward  constructing  and  bringing 
the  LDR  Treatment  Plant  into  operation. 
EPA  proposes  that  FMC  submit  a 
monthly  progress  report  and  that  the 
first  progress  report  be  due  thirty  (30) 
days  after  the  date  of  final  approval  of 
the  requested  CBC  extension.  The 
progress  reports  also  must  identify  any 
delay  or  possible  delay  in  providing  the 
planned  treatment  capacity  and  describe 
the  mitigating  actions  being  taken  in 
response  to  any  such  delay  (40  CFR 
268.5(g)).  Likewise,  FMC  is  bound  by 
the  terms  of  the  RCRA  Consent  Decree 
to  have  this  treatment  plant  operationd 
by  May  2002.  If  FMC  should  fail  to 
adhere  to  this  schedule,  such  that 
compliance  with  the  requirements  of  the 
Consent  Decree  is  jeopardized,  EPA  has 
the  authority  to  terminate  an  approved 
CBC  extension. 

VI.  How  Can  I  Influence  EPA's 
Thinking  on  This  Notice? 

We  welcome  your  comments  on  the 
factual  issues  associated  with  each  of 
the  seven  demonstrations  made  by  FMC 
to  support  the  requested  CBC  extension 
and  EPA's  evaluation  of  these 
demonstrations.  In  addition  we  would 
like  your  comments  on  the 
appropriateness  of  the  proposed  one- 
year  extension  of  the  LDR  effective  date 
for  the  five  waste  streams  generated  at 
the  FMC  Pocatello  facility  for  which  the 
CBC  extension  is  requested.  We  are  not 
requesting  comments  on  the  RCRA 
Consent  Decree  or  regarding  other 
ongoing  or  planned  regulatory/ 
enforcement  activities  at  the  FMC 
Pocatello  facility. 

Your  comments  will  be  most  effective 
if  you  follow  the  suggestions  below: 

•  Explain  your  views  as  clearly  as  possible 
and  why  you  feel  that  way. 

•  Tell  us  which  parts  you  support,  as  well 
as  those  you  disagree  with. 

•  Provide  specific  examples  to  illustrate 
your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  comments  to  specific  sections 
of  the  notice,  such  as  the  units  or  page 
numbers. 

•  Make  sure  to  submit  your  comments  by 
the  deadline  in  this  notice. 

•  Be  sure  to  include  the  name,  date,  and 
docket  number  with  your  comments. 

Vn.  What  Happens  After  We  Receive 
Your  Comments? 

After  reviewing  comments  received, 
we  will  issue  a  final  rulemaking  to 
either  approve  or  deny  FMC's  request 
for  a  one-year  CBC  extension  of  the  LDR 
effective  date.  We  plan  to  publish  a  final 
notice  regarding  the  Agency's  decision 
on  FMC's  request  for  a  one-year  CBC 
extension,  prior  to  the  May  26,  2000, 
expiration  date  of  the  current  national 
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capacity  variance  for  the  subject  waste 
streams.  The  extension,  if  approved, 
would  remain  in  effect  imless  the 
facility  fails  to  make  a  good-faith  effort 
to  meet  the  schedule  for  completion,  the 
Agency  denies  or  revokes  any  required 
permit,  conditions  certified  in  the 
application  change,  the  requirements  of 
the  RCRA  Consent  Decree  are  not  met, 
or  the  facility  violates  any  law  or 
regulations  implemented  by  EPA. 

Vni.  Administrative  Requirements 

A.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  ERA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  notice  will  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments,  but  it  will 
not  impose  substantial  direct 
compliance  costs  on  such  communities. 
EPA  is  proposing  to  approve  an 
application  for  a  one-year  CBC 
extension  of  the  May  26,  2000,  effective 
date  of  the  RCRA  land  disposal 
restrictions  for  a  facility  located  on 
Tribal  Lands.  This  action  will 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  by  permitting  the  facility 
to  continue  to  treat,  store,  or  dispose  of 
five  waste  streams  as  currently  managed 
in  on-site  surface  impoundments  until 
May  26,  2001.  These  impoundments  are 
located  on  Tribal  Lands.  However,  this 
action  will  not  impose  any  direct 
compliance  costs  on  the  communities. 


Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  notice. 

B.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  notice  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule.  Although  section  6  of  Executive 
Order  13132  does  not  apply  to  this  rule. 
EPA  did  consult  with  the  State  of  Idaho 
in  developing  this  rule,  as  discussed  in 
section  IV.  of  this  notice. 

Authority:  Sections  1006.  2002(a),  3001. 
and  .3004  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6912(a).  6921.  and  6924). 

Dated:  March  2.  2000. 
Michael  Shapiro, 

Deputy  Assistant  Administratur.  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  00-5604  Filed  3-7-00:  8:45  am] 

BILUNG  CODE  6S60-S0-U 
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ENVIRONMENTAI  PROTECTION 
AGENCY 

[FRL-6548-9] 

Environmental  Laboratory  Advisory 
Board,  Meeting  Dites  and  Agenda 

AGENCY:  Environi4ental  Protection 

Agency. 

ACTION:  Notice  of  bieeting. 


action:  Notice. 


summary:  Pursuai  t  to  the  Federal 
Advisory  Commit  ;ee  Act,  Public  Law 
92-463.  as  amend  3d  (5  U.S.C..  App  2) 
notification  is  her  jby  given  of  an  open 
meeting  of  the  En  dronmental 
Laboratory  Advisi  »ry  Board  (ELAB). 
DATES:  The  meetii  ig  will  be  held  on 
April  11,  2000.  friim  1:00  p.m.  to  4:00 
p.m.  (EST). 

ADDRESSES:  Whili  i  the  meeting  will  be 
conducted  by  tek  conference,  the  public 
is  invited  to  parti  ;ipate  by  joining  David 
Friedman  in  EPA  Conference  Room  2  on 
the  fourth  floor  o  the  Ronald  Reagan 
Building.  1300  P(  nnsylvania  Avenue. 
NW. 

SUPPLEMENTARY  INFORMATION:  Among 
the  items  the  Boaid  will  discuss  are 
updates  from  its  i  ubcommittees, 
shipment  of  envi  onmental  samples, 
and  any  public  comments  the  Board  has 
received  since  th  jir  February  2000 
meeting. 

The  meeting  is  open  to  the  public  and 
time  will  be  allot  ted  for  public 
comment.  Writte  i  comments  are 

I !  hould  be  directed  to 
USEPA;  1200 


David  Friedman 
Officer;  USEPA; 
Avenue,  NW,  (8 


Notice  of  Filing 
Establish  a 
Pesticide 


agency: 

Agency  (EPA). 


encouraged  and 
David  Friedman 

Pennsylvania  Avenue.  NW.  (8101R); 
Washington,  DC  20460 
FOR  FURTHER  INF<  IRMATION  CONTACT: 
;  Designated  Fedeal 
1 200  Pennsylvania 
OlR);  Washington,  DC 
20460.  If  questio  is  arise,  please  contact 
Mr.  Friedman  b\  phone  at  (202)  564- 
6662.  by  facsimi  e  at  (202)  565-2432  or 
by  email  at  fried  iian.david@epa.gov. 

Dated:  February  29,  2000. 
Henry  L.  Longest  1 1 
Deputy  Assistant.'  dministrator  for 
Management.  Offi  e  of  Research  and 
Development. 

[FR  Doc.  00-5623  tiled  3-7-00;  8:45  am] 
BILUNG  CODE  6SeO-5  >-P 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

dates:  Comments,  identified  by  docket 
control  number  PF-918.  must  be 
received  on  or  before  April  7.  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-918  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller.  Product  Manager 
(21).  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave.. 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  308-9354;  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


ENViRONMENTlAL  PROTECTION 
AGENCY 

[PF-918;  FRL-64fcl-4] 


a  Pesticide  Petition  to 
Tolerance  for  Certain 
Chemicals  in  or  on  Food 


Enviro  imentai  Protection 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number  PF- 
918.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hi^way, 
Arlington.  VA.  fi'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-918  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  yom-  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  hiformation 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
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Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

Z. Electronically.  You  may  submit  your 
comments  electronically  by  e-mail  to: 
"opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-918.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docvunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensiire  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultiiral  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Febhiary  21,  2000. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  siunmary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

American  Cyanamid  Company 

8F4946 

EPA  has  received  a  pesticide  petition 
(8F4946)  from  American  Cyanamid 
Company,  P.O.  Box  400,  Princeton,  NJ 
08543-0400  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  dimethomorph,  (E,Z)  4-[3-(4- 


chlorophenyl)-3-(3,4-dimethoxyphenyl)- 
l-oxo-2-propenyllmorpholine  in  or  on 
the  imported  raw  agricultural 
commodities  (RAC)  of  dried  hops  cones 
at  45  parts  per  million  (ppm);  and  on 
the  RAC  of  tomato  fruit  at  0.50  ppm  and 
in  or  on  the  processed  commodities  of 
tomato  puree  at  0.50  ppm  and  tomato 
paste  at  1.50  ppm.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  American 
Cyanamid  believes  that  the  nature  of  the 
residues  in  hops  and  tomatoes  is 
considered  to  be  imderstood.  This  belief 
is  based  upon  the  results  of  the 
metabolism  studies  conducted  on 
potato,  grape,  and  lettuce.  The  results  of 
the  potato  metabolism  study  show  only 
negligible  residues  in  tubers,  0.01-0.02 
ppm  total  radioactive  residues  (TRR). 
This  is  in  contrast  to  the  aerial  portions 
of  the  plant  which  were  found  to  have 
up  to  23.5  ppm  TRR,  thus 
demonstrating  that  translocation  of 
dimethomorph  within  the  plant  was  not 
significant.  Almost  all  of  the  radioactive 
residue  (97.8%)  was  extractable  from 
the  plant  at  harvest.  In  the  aerial  portion 
of  the  plant,  approximately  70%  of  the 
TRR  was  identified  as  dimethomorph. 
No  metabolites  were  identified  that 
require  regulation. 

The  results  of  the  grape  metabolism 
study  showed  that  the  TRR  in/on  grapes 
harvested  35  days  following  the  last  of 
four  applications  0.8  lb  active  ingredient 
per  acre  (ai/acre)  per  application  for 
four  consecutive  weeks  for  a  total  rate 
of  3.2  lb  ai/acre  (3x  the  proposed 
maximum  seasonal  rate)  was  14.6  ppm. 
Unmetabolized  dimethomorph 
accounted  for  87.3%  of  the  TRR  (12.7 
ppm).  No  metabolites  were  identified 
that  require  regulation. 

The  results  of  the  lettuce  metabolism 
study  showed  that  the  TRR  in/on  lettuce 
leaves  harvested  4  days  following  the 
last  of  four  applications  approximately 
1.0  lb  ai/acre  per  application  with  a  9 
to  11-day  spray  interval,  for  a  total  rate 
of  4.1  lb  ai/acre,  was  102  ppm.  Of  this 
total  residue,  98.5%  was  extractable  and 
unmetabolized  dimethomorph 
accounted  for  greater  than  93%  of  the 
extractable  TRR.  No  metabolites  were 
identified  that  require  regidation. 

2.  Analytical  method.  A  reliable 
method  for  the  determination  of 
dimethomorph  residues  in  hops  and 
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tomatoes  exists;  th  s  method  is  the  FDA 
Multi-Residue  Mel  hod.  Protocol  D.  as 
published  in  the  P  jsticide  Analytical 
Manual  I. 

3.  Magnitude  of  residues.  The  residue 
data  for  hops  subn  itted  to  support  this 
tolerance  petition  vere  taken  from 
studies  conducted  in  Gennany. 
Dimethomorph  res  idues  observed  in 
dried  hops  cones  c  ollected  ftt)m  these 
field  studies  range  i  from  4.3  ppm  to 
42.0  ppm.  These  bials  were  conducted 
using  four  applicai  ions  of 
dimethomorph  wi  h  a  maximum 
seasonal  rate  of  1.!  2  lb  ai/acre. 
Therefore,  a  tolera  ice  of  45.0  ppm  is 
appropriate. 

The  residue  datt  for  tomatoes 
submitted  to  support  this  tolerance 
petition  were  collected  from  16  studies 
conducted  in  toma  to-producing  regions 
of  the  United  States.  Trials  were 
conducted  using  n  lultiple  applications 
(6-7)  of  dimethom  arph  with  a 
maximum  seasonal  rate  of  up  to  1.4  lb 
ai/acre  (1.4x  the  proposed  label  rate). 
Dimethomorph  res  idues  observed  in 
these  field  trials  ranged  from  <  0.05 
ppm  to  0.55  ppm  immediately  after 
harvest.  In  a  study  on  the  magnitude  of 
residue  in  tomato  )rocessed 
commodities,  residues  of  dimethomorph 
did  not  concentratJB  in  any  fraction 
except  in  paste  (3)<).  Therefore, 
tolerances  of  0.50  )pm  in/on  tomato 
fiiiit,  0.50  ppm  in/  on  tomato  puree,  and 
1.50  ppm  in/on  tomato  paste  are 
proposed. 

B.  Toxicological  P  -of He 

1.  Acute  toxicit}  — i.  An  acute  oral 
toxicity  study  in  t  le  Sprague-Dawley  rat 
for  dimethomorph  technical  with  a  LD50 
of  4,300  milligramls/kilograms  body 
weight  (mg/kg  bwt)  for  males  and  3,500 
mg/kg  bwt  for  femJales.  Based  upon  EPA 
toxicity  criteria,  tne  acute  oral  toxicity 
category  for  dimetnomorph  technical  is 
Category  III  or  slij  itly  toxic. 

ii.  Oral  LD50  stu  lies  were  conducted 
on  the  two  isomer  >  (E  and  Z)  alone: 

a.  An  acute  oral  toxicity  study  in  the 
Wistar  rat  for  the  1  l-isomer  with  a  LD50 
greater  than  5,000  mg/kg  bwt  for  males 
and  approximatel '  5,000  mg/kg  bwt  for 
females. 

b.  An  acute  oral  toxicity  study  in  the 
Wistar  rat  for  the  !  '-isomer  with  a  LD50 
greater  than  5,000  mg/kg  bwt  for  both 
males  and  female: . 

iii.  An  acute  dei  mal  toxicity  study  in 
the  Wistar  rat  for  i  limethomorph 
technical  with  de  mal  LDso  greater  than 
5,000  mg/kg  bwt  far  both  males  and 
females.  Based  on  the  EPA  toxicity 
category  criteria,  t  he  acute  dermal 
toxicity  category  I  or  dimethomorph  is 
Category  IV  or  rel  itively  non-toxic. 


iv.  A  4-hour  inhalation  study  in 
Wistar  rats  for  dimethomorph  technical 
with  a  LC50  greater  than  4.2  milligrams/ 
liter  (mg/L)  for  both  males  and  females. 
Based  on  the  EPA  toxicity  category 
criteria,  the  acute  inhalation  toxicity 
category  for  dimethomorph  technical  is 
Category  IV  or  relatively  non-toxic. 

2.  Genotoxicity — i.  Salmonella  reverse 
gene  mutation  assays  (2  studies)  were 
negative  up  to  a  limit  dose  of  5,000  \ig/ 
plate.  Chinese  hamster  (CH)  limg  V79 
cells  were  negative  up  to  toxic  doses  in 
two  studies. 

ii.  Two  CH  limg  structural 
chromosomal  studies  were  reportedly 
positive  for  chromosomal  aberrations  at 
the  highest  dose  tested  (HDT)  (160  [\ig/ 
mL)-S9;  170  ^g/mL/+S9). 
Dimethomorph  induced  only  a  weak 
response  in  increasing  chromosome 
aberrations  in  this  test  system.  These 
results  were  not  confirmed  in  two 
micronucleus  tests  under  in  vivo 
conditions. 

iii.  Structural  chromosomal  aberration 
studies  were  weakly  positive  in  human 
lymphocytic  cultxu^s,  but  only  in  S9 
activated  cultures  treated  at  422  pig/mL 
HDT,  which  was  strongly  cytotoxic.  No 
increase  in  chromosomal  aberrations 
was  observed  in  the  absence  of  S9 
activation  at  all  doses.  Furthermore,  the 
positive  clastogenic  response  observed 
under  the  in  vitro  conditions  was  not 
confirmed  in  two  in  vivo  micronucleus 
assays. 

iv.  Micronucleus  assay  (two  studies) 
indicated  that  dimethomorph  was 
negative  for  inducing  micronuclei  in 
bone  marrow  cells  of  mice  following  i.p. 
administration  of  doses  up  to  200  mg/ 
kg  or  oral  doses  up  to  the  limit  dose  of 
5,000  mg/kg.  Thus,  dimethomorph  was 
found  to  be  negative  in  these  studies  for 
causing  cytogenic  damage  in  vivo. 

V.  Dimethomorph  was  negative  for 
inducing  unscheduled  DNA  synthesis 
(UDS),  in  cultured  rat  liver  cells,  at 
doses  up  to  250  ^g/mL,  a  weakly 
cytotoxic  level. 

vi.  Dimethomorph  was  negative  for 
transformation  in  Syrian  hamster 
embryo  cells  treated,  in  the  presence 
and  absence  of  activation,  up  to 
cytotoxic  concentrations  (265  jig/ml/ 
+S9;  50  ng/ml/-S9). 

3.  Reproductive  and  developmental 
toxicity — i.  A  rat  developmental  toxicity 
study  with  a  lowest  observed  adverse 
effect  level  (LOAEL)  for  maternal 
toxicity  of  160  mg/kg/ day  and  a  no 
observed  adverse  effect  level  (NOAEL) 
for  maternal  toxicity  of  60  mg/kg/day. 
The  NOAEL  for  developmental  toxicity 
is  60  mg/kg/day.  Dimethomorph  is  not 
teratogenic  in  the  Sprague-Dawley  rat. 

ii.  A  rabbit  developmental  toxicity 
study  with  a  LOAEL  for  maternal 


toxicity  of  650  mg/kg/day  and  a  NOAEL 
for  maternal  toxicity  of  300  mg/kg/day. 
The  NOAEL  for  developmental  toxicity 
is  650  mg/kg/day  HDT.  Dimethomorph 
is  not  teratogenic  in  the  New  Zealand 
white  rabbit. 

iii.  A  2-generation  rat  reproduction 
study  with  a  LOAEL  for  parental 
systemic  toxicity  of  1,000  ppm  (80  mg/ 
kg/day)  and  a  NOAEL  for  parental 
systemic  toxicity  of  300  ppm  (24  mg/kg/ 
day).  The  NOAEL  for  fertility  and 
reproductive  function  was  1 ,000  ppm 
(80  mg/kg  bw^day)  HDT. 

4.  Subchronic  toxicity — i.  A  90-day 
dietary  study  in  Sprague-Dawley  rats 
with  a  NOAEL  of  greater  than  or  equal 
to  1,000  ppm  HDT  (73  mg/kg/day)  for 
males  and  82  mg/kg/day  for  females. 

ii.  A  90-day  dog  dietary  study  with  a 
NOAEL  450  ppm  (15  mg/kg/day)  and  a 
LOAEL  1,350  ppm  (43  mg/kg/day). 

5.  Chronic  toxicity— i.  A  2-year 
chronic  toxicity  study  in  Sprague- 
Dawley  rats  with  a  NOAEL  of  200  ppm 
(9  mg/kg/day  for  males  and  12  mg/kg/ 
day  for  females).  The  LOAEL  for 
systemic  toxicity  is  750  ppm  (36  mg/kg/ 
day  for  males  and  58  mg/kg/day  for 
females). 

ii.  A  1  year  chronic  toxicity  study  in 
dogs  with  a  NOAEL  of  450  ppm  (14.7 
mg/kg/day)  and  a  LOAEL  of  1,350  ppm 
(44.6  mg/kg/day). 

iii.  A  2-year  oncogenicity  study  in 
Sprague-Dawley  rats  with  a  NOAEL  for 
systemic  toxicity  of  200  ppm  (9  mg/kg/ 
day  for  males  and  11  mg/kg/day  for 
females).  The  LOAEL  for  systemic 
toxicity  was  750  ppm  (34  mg/kg/day  for 
males  and  46  mg/kg/day  for  females). 
There  was  no  evidence  of  increased 
incidence  of  neoplastic  lesions  in 
treated  animals.  The  NOAEL  for 
oncogenicity  is  2,000  ppm  (95  mg/kg/ 
day  for  males  and  132  mg/kg/day  for 
females)  HDT. 

iv.  A  2-year  oncogenicity  study  in 
mice  with  a  NOAEL  for  systemic 
toxicity  of  100  mg/kg/day  and  a  LOAEL 
of  1.000  mg/kg/day.  There  was  no 
evidence  of  increased  incidence  of 
neoplastic  lesions  in  treated  animals. 
The  NOAEL  for  oncogenicity  is  1,000 
mg/kg/day  HDT. 

6.  Animal  metabolism.  Results  from 
the  livestock  and  rat  metabolism  studies 
show  that  orally  administered 
dimethomorph  was  rapidly  excreted  by 
the  animals.  The  principal  route  of 
elimination  is  the  feces. 

7.  Metabolite  toxicology.  There  were 
no  metabolites  identified  in  plant  or 
animal  commodities  which  require 
regulation. 

8.  Endocrine  disruption.  Collective 
organ  weights  and  histopathological 
findings  from  the  2-generation 
reproduction  study  in  rats,  as  well  as 
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from  the  subchronic  and  chronic 
toxicity  studies  in  two  or  more  animal 
species,  demonstrate  no  apparent 
estrogenic  effects  or  effects  on  the 
endocrine  system.  There  is  no 
information  available  which  suggests 
that  dimethomorph  technical  would  be 
associated  with  endocrine  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure,  a  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  has  been  calculated  from  the 
tolerance  of  dimethomorph  technical  in 
or  on  hops  at  45  ppm,  whole  tomatoes 
at  0.50  ppm,  tomato  puree  at  0.50  ppm, 
and  tomato  paste  (including  tomato 
juice  and  catsup)  at  1.50  ppm.  This 
exposure  assessment  is  based  on  very 
conservative  assumptions,  namely, 
100%  of  all  hops  and  tomato 
commodities  consumed  is  treated  with 
dimethomorph  technical  and  that  the 
residues  of  dimethomorph  technical  in 
hops  and  tomato  commodities  are  equal 
to  the  tolerance.  Although  there  are  no 
other  established  United  States 
permanent  tolerances  for  dimethomorph 
technical,  petitions  for  a  permanent 
tolerance  of  0.05  ppm  in  or  on  potatoes 
and  for  a  time-limited  tolerance  of  2.0 
ppm  in  or  on  imported  grapes  are 
pending  at  the  Agency.  Therefore,  the 
dietary  exposures  to  residues  of 
dimethomorph  technical  in  or  on  food 
will  be  limited  to  residues  in  hops, 
tomatoes,  potatoes  and  grapes.  For  the 
overall  population,  the  contribution  of 
the  tolerances  for  hops  and  tomato 
commodities  to  daily  consimiption  uses 
only  0.05%  and  0.58%,  respectively,  of 
the  Reference  Dose  (RfD).  The  combined 
contributions  of  the  hops,  tomato  and 
pending  potato  and  grapes  tolerances  to 
the  daily  consimiption  uses  only  1.58% 
of  the  RfD  for  the  overall  U.S. 
population,  less  than  5%  for  infants  and 
non-niu-sing  infants  (2.38%  and  2.60%, 
respectively)  and  less  than  5%  for 
children  ages  1-6  and  7-12  (4.39%  and 
1.81%,  respectively).  Therefore, 
American  Cyanamid  concludes  that  the 
chronic  dietary  exposure  to 
dimethomorph  from  all  current  and 
pending  tolerances  is  less  than  10%  of 
the  PAD  for  the  U.S.  population  and  for 
population  subgroups  (e.g.,  for  children 
1-6  years,  4.3%  plus  4.39%). 

ii.  Drinking  water.  Currently,  the  only 
federally-registered  food/feed  use  of 
dimethomorph  in  the  United  States  is 
on  potato  crops.  For  this  use,  the 
Drinking  Water  Level  of  Concern  from 
chronic  exposure  was  estimated  by  the 
EPA  to  be  3,400  parts  per  billion  (ppb) 
for  the  U.S.  population  and  for  males  13 
years  and  older,  2,900  ppb  for  females 


13  years  and  older,  and  960  ppb  for 
children  (1-6  years).  These  levels  are  all 
much  greater  dian  that  calculated  from 
the  Generic  Estimated  Environmental 
Concentration  (GENEEC);  24  ppb  for  56- 
days  which  simulates  the  residues  in 
surface  water.  Dimethomorph  residues 
in  groimd  water  were  also  estimated 
using  the  Screening  Concentration  in 
Ground  Water  Model  (SCI-GRO),  but 
these  estimates  were  significantly  lower 
than  those  obtained  from  the  GENEEC 
model.  Given  the  low  levels  of 
dimethomorph  residues  as  estimated  by 
the  GENEEC  model,  the  large  margin  of 
exposure  (40x-142x),  and  the  similarity 
in  use  pattern  on  potato  and  tomato,  the 
additional  use  of  dimethomorph  on 
tomatoes  is  not  expected  to  reach  a  level 
of  concern  for  residues  in  drinking 
water.  Potential  exposure  in  drinking 
water  in  the  U.S.  for  the  proposed 
tolerance  on  imported  hops  is  not 
relevant  to  this  petition. 

2.  Non-dietary  exposure.  The 
proposed  tolerances  are  for  imported 
hops  and,  there  are  no  residential  uses 
for  dimethomorph  in  the  United  States; 
therefore,  non-dietary  exposure  in  the 
United  States  is  not  relevant  to  this 
petition. 

D.  Cumulative  Effects 

There  is  no  information  to  indicate 
that  any  toxic  effects  produced  by 
dimethomorph  would  be  cimiulative 
with  those  of  any  other  chemical.  The 
fungicidal  mode  of  action  of 
dimethomorph  is  imique; 
dimethomorph  inhibits  cell  wall 
formation  only  in  Oomycete  fungi.  The 
result  is  lysis  of  the  cell  wall  which  kills 
growing  cells  and  inhibits  spore 
formation  in  matiu^  hyphae.  This 
imique  mode  of  action  and  limited  pest 
spectnmi  suggest  that  there  is  little  or 
no  potential  for  cumulative  toxic  effects 
in  mammals.  In  addition,  the  toxicity 
studies  submitted  to  support  this 
petition  do  not  indicate  that 
dimethomorph  is  a  particularly  toxic 
compound.  No  toxic  end-points  of 
potential  concern  were  identified. 

E.  Safety  Determination 

1.  U.S.  population.  The  proposed  RfD 
is  0.1  mg/kg  bwt/day,  based  on  a 
NOAEL  of  approximately  10  mg/kg  bwt/ 
day  (200  ppm)  from  a  2-year  dietary 
toxicity  study  in  rats  that  demonstrated 
decreased  body  weight  and  liver  foci  in 
females  at  750  ppm.  Because  American 
Cyanamid  Company  believes  that 
dimethomorph  technical  is  not 
genotoxic,  carcinogenic,  or  teratogenic 
and  is  not  a  reproductive  toxicant,  the 
proposed  RfD  is  calculated  using  an 
uncertainty  factor  of  100.  The  TMRC  for 
imported  hops  is  estimated  at  0.0000515 


mg/kg  bwt/day  for  the  general 
population.  This  represents  a  dietary 
exposure  to  the  general  U.S.  population 
which  is  0.05%  of  the  RfD.  Similarly, 
the  TMRC  for  all  tomato  commodities  is 
estimated  at  0.0005818  mg/kg  bwt/day 
for  the  general  U.S.  population.  This 
represents  a  dietary  exposure  to  the 
general  U.S.  population  which  is  0.58% 
of  the  RfD.  No  population  subgroup  is 
more  highly  exposed  to  hops  than  the 
general  population.  Children  ages  1-6 
and  7-12  are  more  highly  exposed  to 
tomato  commodities  than  the  general 
population.  The  TMRC  values  for 
tomato  commodities  are  estimated  at 
0.0011050  and  0.0008449  mg/kg  bwt/ 
day  for  children  ages  1-6  and  7-12, 
respectively.  The  dietary  exposure  to 
children  ages  l-€  is  1.10%  of  the  RfD, 
and  the  dietary  exposure  to  children 
ages  7-12  is  0.84%  of  the  RfD.  The 
combined  TMRC  for  all  current  and 
proposed  dimethomorph  tolerances  in 
hop,  tomatoes,  cereal  grain 
commodities,  cantaloupe,  cucumber, 
squash,  watermelon,  potatoes,  and 
grapes  will  utilize  less  than  10%  of  the 
RfD  for  the  general  U.S.  population. 
Since  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD,  EPA 
should  conclude  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
dimethomorph  residues  in  or  on 
commodities  of  the  cited  crops. 

2.  Infants  and  children.  The  TMRC  for 
hops  consumed  by  infants,  non-nursing 
infants,  children  ages  1-6  and  children 
ages  7-12  is  minimal.  For  all  population 
subgroups,  consumption  of  residues  of 
dimethomorph  in  or  on  bops  will  use 
0.00%  of  the  RfD.  The  TMRC  for  tomato 
commodities  consumed  by  infants,  non- 
nursing  infants,  children  ages  1-6  and 
children  ages  7-12  is  also  minimal.  The 
consumption  of  residues  of 
dimethomorph  on  tomato  commodities 
will  use  0.17%,  0.25%,  1.10%.  and 
0.84%  of  the  RfD  for  infants,  non- 
nursing  infants,  children  ages  1-6  and 
children  ages  7-12,  respectively.  The 
combined  TMRC  values  for  the 
proposed  dimethomorph  tolerances  in/ 
on  hops,  tomatoes,  potatoes  and  grapes 
in  infants  and  non-nursing  infants  are 
0.0023770  mg/kg  bwt/day  and 
0.0026026  mg/kg  bwt/day,  respectively. 
The  combined  tolerances  will  use  less 
than  5%  of  the  RfD  for  infants  and  non- 
nursing  infants  (2.38%  and  2.60%, 
respectively).  The  combined  TMRC 
values  for  the  proposed  dimethomorph 
tolerances  in/on  hops,  tomatoes, 
potatoes  and  grapes  consimied  by  a 
child  1-6  years  of  age  is  0.0043911  mg/ 
kg  bwt/day,  which  is  less  than  5% 
(actual  4.39%)  of  the  RfD.  The 
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combined  TMRC  v  dues  for  the 
proposed  dimethoi  norph  tolerances  in/ 
on  hops,  tomatoes,  potatoes  and  grapes 
consumed  by  a  chi  d  7-12  years  of  age 
is  0.0018062  mg/kj ;  bwt/day,  which  is 
also  less  than  5%  (ictual  1.81%)  of  the 
RfD.  Moreover,  the  combined  TMRC 
values  for  all  curre  at  and  proposed 
dimethomorph  tolcirances  will  utilize 
less  than  10%  of  the  RfD  for  each  of 
these  subgroups,  i^merican  Cyanamid 
Company  believes  that  the  results  of  the 
studies  submitted  '  o  support  this 
package  provide  n(i  evidence  that 
dimethomorph  cai  sed  reproductive, 
developmental  or  i  Btotoxic  effects.  No 
such  effects  were  noted  at  dose  levels 
which  were  not  ma  temally  toxic.  The 
NOAELs  observed  in  the  developmental 
and  reproductive  s  ndies  were  6  to  65 
times  higher  than  t  le  NOAEL  used  to 
estabhsh  the  proposed  RfD  (10  mg/kg 
bwt/day).  There  is  no  evidence  to 
indicate  that  childi  en  or  infants  would 
be  more  sensitive  t  lan  adults  to  toxic 
effects  caused  by  e:  q)osure  to 
dimethomorph.  Th  erefore,  American 
Cyanamid  believes  that  the  results  of  the 
toxicology  and  mel  abolism  studies 
support  both  the  si  fety  of 
dimethomorph  tec  mical  to  humans 
based  on  the  intended  use  as  a  fungicide 


on  hops,  tomatoes. 


ENVIRONMENTAL 
AGENCY 


potatoes  and  grapes 


and  the  granting  oi  the  requested 
tolerances  for  hops,  tomato,  potato  and 
grape  commodities . 

F.  International  Iss  ues 

No  Codex  maxin  lum  residue  levels 
have  been  establisl  ed  for 
dimethomorph  to  c  ate. 
[FR  Doc.  00-5632  Fil  id  3-7-00;  8:45  am 
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[OPP-181074;  FRL-(  A93-A] 

Aclbenzolar;  Receipt  of  Application  for 
Emergency  Exemi^tion,  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has 


exemption  request 
Department  of 
Consumer  Service! 
Acibenzolar  (CAS 
treat  up  to  1,000 
control  bacterial 
Applicant  propose^ 
chemical  which 
by  the  EPA.  EPA 
comment  before 
whether  or  not  to 


received  a  specific 
from  the  Virginia 
Agriculture  emd 

to  use  the  pesticide 
^Jo.  135158-54-2)  to 
a(  res  of  tomatoes  to 
diseases.  The 

the  use  of  a  new 
ha  s  not  been  registered 
is  soliciting  public 
m  aking  the  decision 
f  rant  the  exemption. 


DATES:  Comments,  identified  by  docket 
control  number  OPP-181074,  must  be 
received  on  or  before  March  23,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensiire  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-181074  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Andrea  Beard,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
nimiber:  (703)  308-9356;  fax  number: 
(703)  308-5433;  e-mail  address: 
beard.andrea@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  InfbrmatioB 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  imder  section  18 
of  FTFRA.  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Categories 

NAICS 
cn<1es 

Examples  of  poten- 
tially affected  enti- 
ties 

State  govern- 
ment 

9241 

State  agencies  that 
petition  EPA  for 
section  1 8  pes- 
ticide exemption 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  166.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  docimaent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-181074.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-181074  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PJRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
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Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hvvry., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3. Electronically.  You  may  submit  your 
comments  electronically  by  e-mail  to: 
"opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-181074.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 


5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  Virginia 
Department  of  Agriculture  and 
Consumer  Services  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  acibenzolar  on 
tomatoes  to  control  bacterial  diseases. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

As  part  of  this  request,  the  Applicant 
asserts  that  discovery  of  a  strain  of 
bacterial  speck  resistant  to  the  copper- 
based  pesticides  traditionally  used  for 
control,  has  created  an  emergency 
situation.  Significant  economic  losses 
are  expected  without  adequate  control 
and  Acibenzolar  has  been  shown  to 
provide  good  control  of  this  disease. 

The  Applicant  proposes  to  make  no 
more  than  eight  applications  at  rates  of 
0.3  to  0.75  oz.  of  formulation  per  acre, 
on  up  to  1 ,000  acres  of  tomatoes  in 
Virginia.  The  use  season  would  be  from 
May  1,  2000  until  December  31,  2000, 
and  at  maximum  use  rates  could  result 
in  the  use  of  up  to  375  lbs.  of  formulated 
pesticide. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
new  chemical  (i.e.,  an  active  ingredient) 
which  has  not  been  registered  by  the 
EPA.  The  notice  provides  an 
opportunity  for  public  comment  on  the 
application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  emergency 
exemption  requested  by  the  Virginia 


Department  of  Agriculture  Consumer 
Services. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  February  29.  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 
[PR  Doc.  00-5633  Filed  3-7-00:  8:45  am) 

BILUNGCOOE  6S60-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-59369;  FRL-6496-7] 

Approval  of  Test  Marketing  Exemption 
for  a  Certain  New  Chemical 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-00-1 .  The  test  marketing 
conditions  are  described  in  the  TME 
application  and  in  this  notice. 
DATES:  Approval  of  this  TME  is  effective 
on  March  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra,  Acting  Division  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460:  telephone  number:  (202) 
554-1815  and  fax  number:  (202)  554- 
0551;  and  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
Adella  Watson,  New  Chemicals  Notice 
Management  Branch,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-3752;  and  e-mail 
address:  watson.adella@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particular  to 
the  chemical  manufacturer  and/or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
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the  specific  entities 
by  this  action.  If 
regarding  the 
to  a  particular 
listed  in  the  "FOR 
INFORMATION 


yon 


entit  y 
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that  may  be  affected 

have  any  questions 

applicability  of  this  action 

,  consult  the  person 

^•URTHER 

CONTACT"  section. 


n.  How  Can  I  Get  1  Ldditional 
Information,  Including  Copies  of  this 
Document  or  Othe^  Related  Documents? 

A.  Electronically  You  may  obtain 
electronic  copies  o:  this  document,  and 
certain  other  relate  1  documents  that 
might  be  available  (slectronically,  from 
the  EPA  Internet  Hi  )me  Page  at  http:// 
www.epa.gov/.  To  iccess  this 
document,  on  the  I-  ome  Page  select 
"Laws  and  Regulat  ons"  and  then  look 
up  the  entry  for  thi  i  document  under 
the  "Federal  RegisI  er-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrj  str/. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docke  t  control  number 
OPPTS-59369.  The  official  record 
consists  of  the  doci  iments  specifically 
referenced  in  this  a  ction,  any  public 
comments  received  during  an  applicable 
comment  period,  aiid  other  information 
related  to  this  action,  including  any 
information  claime  d  as  confidential 
business  informatidn  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  n  the  docket,  as  well 
as  the  documents  t  lat  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  aoes  not  include  any 
information  claimep  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  ppper  versions  of  any 
electronic  commen|ts  submitted  during 

lent  period,  is 
Ition  in  the  TSCA 
Nonconfidential  In  formation  Center, 
North  East  Rm.  B-€D7.  Waterside  Mall, 
401  M  St.,  SW.,  Wjshington,  DC.  The 
Center  is  open  from  noon  to  4  p.m., 
Monday  through  F  iday.  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  what  is  the  Ag  mcy's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  o  TSCA  and  40  CFR 
720.38  authorize  E  'A  to  exempt  persons 
from  premanufacti  re  notification  (PMN) 
requirements  and  permit  them  to 
manufacture  or  im  lort  new  chemical 
marketing  purposes, 
that  the 


an  applicable  coi 
available  for  inspe 


substances  for  test 

if  the  Agency  finds 

manufacture,  procisssing,  distribution  in 

commerce,  use,  an  i  disposal  of  the 

t  marketing  purposes 
unreasonable  risk  of 

•  the  environment. 


substances  for  test 

will  not  present  an 

injury  to  health  or 

EPA  may  impose  r  sstrictions  on  test 

marketing  activitie  s  and  may  modify  or 


revoke  a  test  marketing  exemption  upon 
receipt  of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

IV.  What  Action  is  the  Agency  Taking? 

EPA  has  approved  the  above- 
referenced  TME.  EPA  has  determined 
that  test  marketing  the  new  chemical 
substance,  under  the  conditions  set  out 
in  the  TME  application  and  in  this 
notice,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

V.  What  Restrictions  Apply  to  this 
TME? 

The  test  market  Ume  period, 
production  volume,  number  of 
customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  edso  be  met. 

TME  00-1. 

Date  of  Receipt:  January  7,  2000. 

Notice  of  Receipt:  February  25,  2000 
(65  FR  10086). 

Applicant:  The  Procter  and  Gamble 
Company. 

Chemical:  (G)  Salt  of  substituted 
aliphatic  benzene  sulfonic  acid 

Use:  (G)  Consumer  product  ingredient 

Production  Voyuine.CBI 

Number  of  Customers:  300,000  to 
625,000  households 

Test  Marketing  Period:  20  months, 
commencing  on  first  day  of  commercial 
manufacture. 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME. 

In  addition,  the  applicant  shall 
maintain  the  following  records  until  5 
years  after  the  date  they  are  created,  and 
shall  make  them  available  for  inspection 
or  copying  in  accordance  with  section 
11  of  TSCA: 

1 .  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

VI.  What  was  EPA's  Risk  Assessment 
for  this  TME? 

EPA  identified  no  significant 
environmental  concerns  for  the  test 
market  substance.  EPA's  concern  for 
lung  toxicity  and  other  human  health 
effects  were  mitigated  based  on  the 


physical  form  of  the  substance 
(imported  as  beads)  and  the  closed 
processing  system.  Therefore,  the  test 
market  activities  will  not  present  any 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

Vn.  Can  EPA  Change  Its  Decision  on 
this  TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subjects 

Environmental  protection,  Test 
marketing  exemptions. 

Dated:  March  1,2000. 
Flora  Chow, 

Chief,  New  Chemicals  Notice  Management 
Branch,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  00-5631  Filed  3-7-00;  8:45  am] 
BIUJNG  CODE  6S60-50-f 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting;  Sunshine  Act  Notice 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  Monte 
Carlo  Hotel,  Las  Vegas,  Nevada,  on 
March  9.  2000,  from  2:30  p.m.  until 
such  time  as  the  Board  concludes  its 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Monte  Carlo  Hotel,  3770  Las 
Vegas  Boulevard,  South,  Las  Vegas, 
Nevada  89109,  702-730-7777. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

•  Approval  of  Minutes 

—February  17,  2000  (Open  and  Closed) 
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•  New  Business 
— Regulations 

•  Loans  to  Designated  Parties  [12  CFR 
Part  614]  (Proposed) 

•  Disclosure  to  Shareholders — Annual 
Report  (12  CFR  Part  620]  (Proposed) 

Dated:  March  3,  2000. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  00-5721  Filed  3-3-00;  5:02  pm] 

BILUNG  CODE  6705-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-292] 

Auction  of  Licenses  in  the  747-762  and 
777-792  MHz  Bands  Scheduled  for 
May  10,  2000;  Report  No.  AUC-0031- 
C  (Auction  No.  31) 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  Public  Notice  annoimces 
the  auction  and  procedures  governing 
the  auction  of  licenses  for  Fixed, 
Mobile,  and  Broadcasting  service  in  the 
747-762  and  777-792  MHz  bands 
("Auction  No.  31"),  scheduled  to 
commence  on  May  10,  2000.  As 
discussed  in  greater  detail  herein, 
Auction  No.  31  will  be  composed  of  12 
licenses  in  747-762  and  777-792  MHz 
bands.  One  20  megahertz  license 
(consisting  of  paired  10  megahertz 
blocks)  and  one  10  megahertz  license 
(consisting  of  paired  5  megahertz 
blocks)  will  be  offered  in  each  of  six 
regions  to  be  known  as  the  700  MHz 
band  economic  area  groupings  ("700 
MHz  band  EAGs"). 

DATES:  Auction  No.  31  is  scheduled  for 
May  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Media  Contact,  Meribeth  McCarrick  at 
(202)  418-0654;  Auctions  Legal  Branch, 
Howard  Davenport  at  (202)  418-0660;. 
Kathy  Garland,  Project  Manager, 
Auctions  Operations  Branch  at  (717) 
338-2888;  or  Craig  Bomberger,  Analyst, 
Auctions  Operations  Branch  at  (202) 
418-0660;  Conunercial  Wireless 
Division,  Roger  Noel  at  (202)  418-0620. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
February  18,  2000.  The  complete  text  of 
the  public  notice,  including  all 
attachments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257),  445  12th  Street,  SW, 
Washington,  D.C.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  hitemational  Transcription 


Services,  hic.  (ITS.  hic.)  1231  20th 
Street,  NW,  Washington,  D.C.  20036. 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  website  at  http:// 
www.. fee. gov. 

List  of  Attachments  Available  at  the 
FCC 

Attachment  A:  Summary  of  700  MHz 

Licenses  to  be  Auctioned,  Upfront 

Payments,  Minimum  Opening  Bids 
Attachment  B:  FCC  Auction  Seminar 

Registration  Form 
Attachment  C:  Electronic  Filing  and 

Review  of  the  FCC  Form  175 
Attachment  D:  Guidelines  for 

Completion  of  FCC  Form  1 75  and 

Exhibits 
Attachment  E:  Auction-Specific 

Instructions  for  FCC  Remittance 

Advice  (FCC  Form  159) 
Attachment  F:  FCC  Bidding  Preference/ 

Remote  Software  Order  Form 
Attachment  G:  Bid  Increments  and 

Exponential  Smoothing 
Attachment  H:  Accessing  the  FCC 

Network  Using  Windows  95/98 
Attachment  I:  Summary  Listing  of 

Documents  from  the  Commission  and 

the  Wireless  Telecommunications 

Bureau  Addressing  Application  of  the 

Anti-Collusion  Rules 
Attachment  J:  Incumbent  Television 

Licensees  on  Channels  59-68 

L  General  Information 

A.  Introduction 

1.  The  Auction  Public  Notice 
annoimces  the  procedures  and 
minimum  opening  bids  for  the 
upcoming  auction  of  licenses  for  Fixed, 
Mobile,  and  Broadcasting  services  in  the 
747-762  and  777-792  MHz  bands 
("Auction  No.  31").  On  January  10, 
2000,  the  Wireless  Telecommunications 
Bureau  ("Bureau")  released  a  public 
notice,  (See  "Auction  of  Licenses  in  the 
747-762  and  777-792  MHz  Bands 
Scheduled  for  May  10,  2000;  Comment 
Sought  on  Reserve  Prices  or  Minimum 
Opening  Bids  and  Other  Auction 
Procedural  Issues,"  Public  Notice, 
{"Auction  No.  31  Comment  Public 
Notice"),  65  FR  2956  (January  19,  2000) 
seeking  conmient  on  the  establishment 
of  reserve  prices  or  minimum  opening 
bids  for  Auction  No.  31.  in  accordance 
with  the  Balanced  Budget  Act  of  1997. 
[See  section  3002(a).  Balanced  Budget 
Act  of  1997.  Public  Law  105-33.  Ill 
Stat.  251  (1997)  ("Budget  Act");  47 
U.S.C.  309(j)(4)(F).  hi  addition,  the 
Bureau  sought  comment  on  a  number  of 
procedures  to  be  used  in  Auction  No. 
31.  (See  Auction  No.  31  Comment 
Public  Notice  at  5-6.)  The  Bureau 
received  three  comments  and  five  reply 
comments  in  response  to  the  Auction 
No.  31  Comment  Public  Notice. 


i.  Background  of  Proceeding 

2.  The  746-806  MHz  band  has 
historically  been  used  exclusively  by 
television  stations  (Channels  60  through 
69).  Incumbent  analog  television 
broadcasters  are  permitted  by  statute  to 
continue  operations  in  this  band  until 
their  markets  are  converted  to  digital 
television  ("DTV").  (See  47  U.S.C. 
337(e);  See  also  Advanced  Television 
Systems  and  Their  Impact  Upon 
Existing  Television  Broadcast  Service, 
MM  Docket  No.  87-268, 
Reconsideration  of  Fifth  Report  and 
Order.  63  FR  15774  (April  1. 1998),  13 
FCC  Red  6860,  6887  (1998).  The  Budget 
Act  directed  the  Commission  to 
reallocate  this  spectnmi  for  public 
safety  and  commercial  use  by  December 
31,  1997,  (See  section  337(a)  of  the 
Communications  Act.  47  U.S.C.  337(a) 
and  to  commence  competitive  bidding 
for  the  commercial  licenses  on  the 
reallocated  spectrum  after  January  1 , 
2001.  (See  id.  at  section  337(b)(2)(a).  In 
November  1999,  Congress  enacted  a 
consoUdated  appropriations  statute  that 
revised  the  latter  instruction.  (See 
Consolidated  Appropriations,  Appendix 
E.  section  213.  See  also  145  Cong.  Rec. 
H12493-94  (Nov.  17,  1999).  This 
legislation  accelerated  the  schedule  for 
auction  of  the  commercial  spectrum 
bands,  and  requires  that  the  proceeds 
from  the  auction  of  these  bands  be 
deposited  in  the  U.S.  Treasury  by 
September  30,  2000. 

ii.  Licenses  To  Be  Auctioned 

3.  The  licenses  available  in  this 
auction  consist  of  one  20  megahertz 
license  (consisting  of  paired  10 
megahertz  blocks)  and  one  10  megahertz 
license  (consisting  of  paired  5 
megahertz  blocks)  in  each  of  six  regions 
to  be  known  as  the  700  MHz  band 
economic  area  groupings  ("700  MHz 
Band  EAGs").  The  following  table 
contains  the  Block/Frequency  Band 
Limits  Cross-Reference  List  for  each 
region  in  Auction  No.  31: 

747-762  AND  777-792  MHZ 

Allocations 


License 
suffix 

Frequencies 

C 
D 

747-752,  777-782 
752-762,  782-792 

B.  Rules  and  Disclaimers 
i.  Relevant  Authority 

4.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
700  MHz  band,  contained  in  Title  47, 
part  27  of  the  Code  of  Federal 
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Regulations,  and  the  se  relating  to 
application  and  auc  ion  procedures, 
contained  in  Title  4  ',  part  1  of  the  Code 
of  Federal  Re^ulatio  as. 

5.  Prospective  bid  ders  must  also  be 
thoroughly  familiar  with  the 
procedures,  terms  ajid  conditions 
(collectively,  "Terms")  contained  in  this 
public  notice;  the  A  iction  No.  31 
Comment  Public  Notice:  Service  Rules 
for  the  746-764  and  776-794  MHz 
Bands,  and  Revisions  to  Part  27  of  the 
Commission's  Rules ,  First  Report  and 
Order,  WT  Docket  ^  o.  9*-168,  FCC  00- 
5  (released  Januar>'  7.  2000)  ("700  MHz 
First  Report  &  Ordef),  65  FR  3139 
(January  20,  2000);  1  deallocation  of 
Television  Channel!  60-69.  the  746-806 
MHz  Band,  ET  Doci  et  No.  97-157, 
Report  and  Order.  1 2  FCC  Red  22953 
(1998),  recon..  13  FCC  Red  21578  (1998) 
("Reallocation  Reco  nsideration"). 

6.  The  terms  contained  in  the 
Commission's  rules  relevant  orders  and 
public  notices  are  n  )t  negotiable.  The 
Commission  may  ai  lend  or  supplement 
the  information  con  :ained  in  our  public 
notices  at  any  time,  land  will  issue 
public  notices  to  co:  ivey  any  new  or 
supplemental  infon  [lation  to  bidders.  It 
is  the  responsibility  of  all  prospective 
bidders  to  remain  ci  urent  with  all 
Commission  rules  a  ad  with  all  public 
notices  pertaining  to  this  auction. 
Copies  of  most  Con^mission  documents, 
including  public  notices,  can  be 
retrieved  from  the  F  CC  Internet  node  via 
anonymous  ftp  ©ftp  .fcc.gov  or  the  FCC 
Auctions  World  Wi  le  Web  site  at  http:/ 
/www.  fcc.gov/wth /a  actions. 
Additionally,  documents  may  be 


obtained  for  a  fee  b 
Commission's  copy 


International  Transi  iription  Service,  Inc. 
(ITS),  at  (202)  314-:  070.  When  ordering 
documents  from  ITl !,  please  provide  the 
appropriate  FCC  nu  mber  (for  example, 
FCC  00-5  for  the  7C  0  MHz  First  Report 
&■  Order). 

ii.  Prohibition  of  Cc  Uusion 


i  will 


7.  To  ensure  the 
the  auction  process 
rules  prohibit 
geographic  license 
communicating 
the  auction  about  b 
strategies,  or 
First  Report  &■ 
129.)  This 
filing  of  short- 
ends  on  the  down 
after  the  auction.  B 
licenses  in  the  sam  ! 
raged 


areas  are  encour: 

individual  as  an  a 

violation  of  the  ant 

occur  if  an  indivi 

authorized  bidder  fcr  two  or  more 


calling  the 
contractor. 


( ompetitiveness  of 
the  Commission's 
applikants  for  the  same 
irea  from 

each  other  during 
ds,  bidding 
settlements.  (See  700  MHz 
Order,  at  paragraphs  128- 
prohibiti  on  begins  with  the 
form  applications,  and 
{  ayment  due  date 
dders  competing  for 
geographic  license 
not  to  use  the  same 
u^orized  bidder.  A 
collusion  rule  could 
acts  as  the 


di  lal 


competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he/she  is  authorized  to 
represent  in  the  auction.  Also,  if  the 
authorized  bidders  are  different 
individuals  employed  by  the  same 
organization  (e.g.,  law  firm  or  consulting 
firm),  a  violation  could  similarly  occur. 
At  a  minimum,  in  such  a  case, 
applicants  should  certify  on  their 
applications  that  precautionary  steps 
have  been  taken  to  prevent 
communication  between  authorized 
bidders  and  that  applicants  and  their 
bidding  agents  will  comply  with  the 
anti-collusion  rule. 

8.  The  Bureau,  however,  cautions  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted.  In 
Auction  No.  31,  for  example,  the  rule 
would  apply  to  any  applicants  bidding 
for  the  same  700  MHz  Band  EAG. 
Therefore,  applicants  that  apply  to  bid 
for  "all  markets"  would  be  precluded 
from  communicating  with  all  other 
applicants  after  filing  the  FCC  Form 
175.  However,  applicants  may  enter  into 
bidding  agreements  before  filing  their 
FCC  Form  175  short-form  applications, 
as  long  as  they  disclose  the  existence  of 
the  agreement(s)  in  their  Form  175 
short-form  applications.  (See  47  CFR 
1.2105(c).  (Note  that  bidders  with 
nationwide  status  are  prohibited  from 
entering  to  such  agreements.)  If  parties 
agree  in  principle  on  all  material  terms 
prior  to  the  short-form  filing  deadline, 
those  parties  must  be  identified  on  the 
short-form  application  under 
§  1.2105(c),  even  if  the  agreement  has 
not  been  reduced  to  writing.  If  the 
parties  have  not  agreed  in  principle  by 
the  filing  deadline,  an  applicant  would 
not  include  the  names  of  those  parties 
on  its  application,  and  may  not  continue 
negotiations  with  other  applicants  for 
the  same  geographic  license  areas(s).  By 
signing  their  FCC  Form  175  short-form 
applications,  applicants  are  certifying 
their  compliance  with  §  1.2105(c).  In 
addition.  §  1.65  of  the  Commission's 
Rules  requires  an  applicant  to  maintain 
the  accuracy  and  completeness  of 
information  furnished  in  its  pending 
application  and  to  notify  the 
Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  (See  47  CFR  1.65)  Thus, 
§  1.65  requires  an  auction  applicant  to 
notify  the  Commission  of  any  violation 
of  the  anti-collusion  rules  upon  learning 
of  such  violation.  Bidders  are  therefore 


required  to  make  such  notification  to 
the  Commission  immediately  upon 
discovery. 

iii.  Protection  of  Television  Services 

9.  Licensees  operating  on  the 
spectrum  associated  with  Channels  60, 
61,  62,  65,  66,  and  67  must  comply  with 
the  co-channel  and  adjacent  chaimel 
provisions  of  §  27.60  of  our  rules.  For 
example,  a  licensee  operating  on  any 
portion  of  the  10  megahertz  block  (i.e.. 
between  752  MHz  and  762  MHz)  that 
coincides  with  Channel  61  will  have  to 
provide  co-channel  protection  to 
television  stations  operating  on  Charmel 
61  and  adjacent  chaimel  protection  to 
television  stations  operating  on 
Chaimels  60  and  62;  and  any  licensee 
operating  on  any  portion  of  the  10 
megahertz  block  that  coincides  with 
Chaimel  62  will  have  to  provide  co- 
channel  protection  to  television  stations 
operating  on  Channel  62  and  adjacent 
channel  protection  to  television  stations 
operating  on  Channels  61  and  63. 
Licensees  operating  on  spectrum 
between  747  MHz  and  752  MHz 
(Channel  60),  in  addition  to  providing 
co-channel  protection  to  Channel  60 
television  stations,  will  have  to  provide 
adjacent  channel  protection  to 
television  stations  operating  on  both 
Channel  61  and  59.  (See  47  CFR  90.309.) 

iv.  Negotiations  With  Incumbent 
Broadcast  Licensees 

10.  As  the  Commission  noted  in  the 
700  MHz  First  Report  &  Order:  "The 
Congressional  plan  set  forth  in  sections 
336  and  337  of  the  Communications  Act 
and  in  the  1997  Budget  Act  is  to 
transition  this  spectrum  from  its  current 
use  for  broadcast  services  to  commercial 
use  and  public  safety  services."  (See  700 
MHz  First  Report  Er  Order  at  145;  See 
also  47  U.S.C.  336-337.)  Congress  also 
has  directed  the  Commission  to  auction 
the  36  MHz  of  spectrum  allocated  for 
commercial  use  at  least  six  years  before 
the  relocation  deadline  for  incumbent 
broadcasters  in  this  spectrum,  while 
adopting  interference  limits  and  other 
technical  restrictions  necessary  to 
protect  full-service  analog  television 
service  during  the  transition  to  DTV. 
(See  Public  Law  106-113  Stat.  1501, 
Appendix  E,  Section  213;  Consolidated 
Appropriations,  Appendix  E,  Sec.  213. 
See  also  145  Cong.  Rec.  atHl2493-94, 
(Nov.  17,  1999)).  In  these  circumstances, 
the  Commission  will  consider  specific 
regulatory  requests  needed  to 
implement  voluntary  agreements 
reached  between  incumbent  licensees 
and  new  licensees  in  these  bands.  In 
considering  whether  the  public  interest 
would  be  served  by  approving  specific 
requests,  the  Commission  would,  for 
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example,  consider  the  benefits  to 
consumers  of  the  provision  of  new 
wireless  services,  such  as  next 
generation  mobile  services  or  Internet 
fixed  access  services.  The  Commission 
would  also  consider  whether  such 
agreements  would  help  clear  spectnun 
for  public  safety  use  in  these  bands  and 
could  result  in  the  provision  of  new 
wireless  service  in  mral  and  other 
relatively  imderserved  communities.  On 
the  other  hand,  the  Commission  would 
also  consider  loss  of  service  to  the 
broadcast  commiinity  of  the  licensee. 
For  example,  the  Commission  would 
consider  the  availability  of  the 
licensee's  former  analog  programming 
within  the  service  area,  through 
simulcast  of  that  programming  on  the 
licensee's  DTV  channel  or  distribution 
of  the  programming  on  cable  or  DBS,  or 
the  availability  of  similar  broadcast 
services  within  the  service  area  (e.g., 
whether  the  lost  service  is  the  only 
network  service,  the  only  source  for 
local  service,  or  the  only  source  for 
otherwise  unique  broadcast  service). 

v.  Canadian  and  Mexican  Border 
Regions 

11.  There  are  currently  separate 
agreements  with  Canada  and  Mexico 
covering  TV  broadcast  use  of  the  UHF 
470-806  MHz  band.  Such  agreements 
do  not  reflect  the  additional  use  or 
services  adopted  in  the  700  MHz  First 
Report  &■  Order  for  746-764  and  776- 
794  MHz  bands.  (See  700  MHz  First 
Report  &  Order  at  146.)  While  the 
Commission  staff  has  been  involved  in 
discussions  with  both  coimtries 
regarding  coordination  of  interference 
criteria  for  the  use  of  these  bands  in  the 
border  areas  for  the  additional  services, 
agreements  have  yet  to  be  reached. 
Therefore,  until  such  agreements  have 
been  finalized,  the  Commission  found  it 
necessary  to  adopt  certain  interim 
requirements  for  licenses  in  these  bands 
along  the  Canada  and  Mexico  borders. 
[See  id.  at  fn  no.l7.)'Accordingly, 
licenses  issued  for  these  bands  within 
120  km  of  the  borders  were  made 
subject  to  whatever  future  agreements 
the  United  States  developed  with  those 
two  countries.  In  that  the  existing 
agreements  for  the  protection  of  TV 
stations  in  those  countries  are  still  in 
effect  and  must  be  recognized  until  they 
are  replaced  or  modified  to  reflect  the 
new  uses,  the  Commission  decided  that 
licenses  in  the  border  areas  will  be 
granted  on  the  condition  that  harmful 
interference  may  not  be  caused  to,  but 
must  accept  interference  fi-om,  UHF  TV 
transmitters  in  Canada  and  Mexico. 
Furthermore,  the  Commission  pointed 
out  that  modifications  may  be  necessary 
to  comply  with  whatever  provisions  are 


ultimately  specified  in  future 
agreements  with  Canada  and  Mexico 
regarding  the  use  of  these  bands.  [See  id. 
at  paragraph  146.) 

vi.  Due  Diligence 

12.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportimity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  should  perform 
their  individual  due  diligence  before 
proceeding  as  they  would  with  any  new 
business  venture. 

13.  Potential  bidders  are  reminded 
that  there  are  a  number  of  incumbent 
broadcast  television  licensees  already 
licensed  and  operating  in  the  746-764 
and  776-794  MHz  bands  (television 
Channels  60-62  and  65-67)  that  will  be 
subject  to  the  upcoming  auction.  As 
discussed  herein  in  greater  detail,  the 
Commission  made  clear  that  geographic 
area  licensees  operating  on  the  spectrum 
associated  with  Channels  60,  61,  62,  65, 
66,  and  67  must  comply  with  the  co- 
channel  and  adjacent  channel  provision 
of  section  90.545  of  the  Commission's 
rules.  (See  47  CFR  90.545.)  In  addition, 
geographic  area  licensees  operating 
fixed  stations  in  the  746-764  MHz  band 
must  comply  with  the  relevant 
provisions  for  "base  stations"  in 

§§  90.309  and  90.545  of  the 
Commissions  Rules;  and  licensees 
operating  fixed  stations  in  the  776-794 
MHz  band  must  comply  with  the 
relevant  provisions  for  "control 
stations"  in  those  sections  of  the  rules. 
[See  47  CFR  90.309  and  90.545.). 

14.  These  limitations  may  restrict  the 
ability  of  such  geographic  licensees  to 
use  certain  portions  of  the 
electromagnetic  spectrum  or  provide 
service  to  certain  regions  in  their 
geographic  license  areas.  Listed  in 
Attachment  K  are  the  facilities  of 
incumbent  television  permittees  and 
licensees  on  television  Channels  60-62 
and  65-67  as  well  as  on  television 
Channels  59  and  68.  However, 
prospective  bidders  should  not  rely 
solely  on  this  list,  but  should  carefully 
review  the  Commission's  databases  and 
records  before  formulating  bidding 
strategies.  Records  relating  to  these 
stations  are  available  for  public 
inspection  during  regular  business 
hours  in  the  Reference  Information 
Center  at  the  Federal  Communications 
Commission,  445  Twelfth  Street,  SW, 


CY-A257,  Washington,  DC  20554.  The 
Commission  makes  no  representation  or 
guarantees  regarding  the  accuracy  or 
completeness  of  the  information  in 
Attachment  K.  In  addition,  the 
Commission  makes  no  representations 
or  guarantees  regarding  the  accuracy  or 
completeness  of  information  that  has 
been  provided  by  incumbent  licensees 
and  incorporated  into  the  databases. 
Potential  bidders  are  strongly 
encouraged  to  physically  inspect  any 
sites  located  in  or  near  the  geographic 
area  for  which  they  plan  to  bid. 

15.  Potential  bidders  should  also  be 
aware  of  the  following: 

QUALCOMM  Incorporated,  Petition 
for  Declaratory  Ruling  Giving  Effect  to 
the  Mandate  of  the  District  of  Columbia 
Circuit  Court  of  Appeals,  Service  Rules 
for  the  746-764  and  776-794  MHz 
Bands  and  Revisions  to  part  27  of  the 
Commission's  rules.  Petition  for 
Declaratorv  Ruling  (filed  January  28, 
2000). 

"Wireless  Telecommunications 
Bureau  Seeks  Comment  On 
QUALCOMM  Incorporated  "s  Petition  for 
Declaratory  Ruling  Seeking  700  MHz 
Bemd  License  Pursuant  to  Ruling  of  U.S. 
Circuit  Court  of  Appeals,"  Public 
Notice,  DA  00-219  (released  Februar\'  4, 
2000);  Extension  of  Filing  Deadline  for 
Comments  to  QUALCOMM 
Incorporated's  Petition  for  Declaratory 
Ruling,  Public  Notice,  DA  00-273,  65' FR 
9266  (February  24,  2000). 

16.  Potential  bidders  should  also  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  waiver 
requests,  requests  for  special  temporary 
authority  ("STA"),  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  that  relate  to  the 
facilities  in  Attachment  K.  We  note  that 
resolution  of  these  pending  matters 
could  have  an  impact  on  the  availability 
of  spectrum  for  licensees  in  the  746-764 
and  776-794  MHz  bands.  While  the 
Commission  will  continue  to  act  on 
pending  matters,  some  of  these  matters 
may  not  be  resolved  by  the  time  of 
auction.  Potential  bidders  are  strongly 
encouraged  to  conduct  their  own 
research  prior  to  Auction  No.  31  in 
order  to  determine  the  existence  of 
pending  proceedings  that  might  affect 
their  decisions  regarding  participation 
in  the  auction.  Participants  in  Auction 
No.  31  are  strongly  encouraged  to 
continue  such  research  during  the 
auction. 

vi.  Bidder  Alerts 

17.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally. 
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technically,  financi  illy  and  otherwise 
qualified  to  hold  a  1  icense,  and  not  in 
default  on  any  payi  lent  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  i  ion-tax  debt  owed  to 
any  Federal  agency  Prospective  bidders 
are  reminded  that  s  ibmission  of  a  false 
certification  to  the  ( Commission  is  a 
serious  matter  that  nay  result  in  severe 
penalties,  includinj  monetary 
forfeitures,  license  i  evocations, 
exclusion  from  pari  icipation  in  future 
auctions,  and/or  cri  minal  prosecution. 

18.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entre  preneurs  may 
attempt  to  use  Auc1  ion  No.  31  to 
deceive  and  defraui  1  unsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  fc  Uowing: 

•  The  first  contact  is  a  "cold  call" 
from  a  telemarketei ,  or  is  made  in 
response  to  an  inqi  iry  prompted  by  a 
radio  or  television  :  nfomercial. 

•  The  offering  m  iterials  used  to 
invest  in  the  ventuie  appear  to  be 
targeted  at  IRA  funds,  for  example  by 
including  all  docur  lents  and  papers 
needed  for  the  tran:  ifer  of  funds 
maintained  in  IRA  iccounts. 

•  The  amount  of  the  minimum 
investment  is  less  t  lan  $25,000. 

•  The  sales  reprt  sentative  makes 
verbal  representations  that:  (a)  The 
Internal  Revenue  S  jrvice  ("IRS"), 
Federal  Trade  Commission  ("FTC"), 
Securities  and  Excl  ange  Commission 
("SEC"),  FCC,  or  ot  ler  government 
agency  has  approv«  d  the  investment;  (b) 
the  investment  is  n  at  subject  to  state  or 
federal  securities  h  ws;  or  (c)  the 
investment  will  yield  unrealistically 
high  short-term  pre  fits.  In  addition,  the 
offering  materials  c  ften  include  copies 
of  actual  FCC  relea  ses,  or  quotes  from 
FCC  personnel,  giv  ng  the  appearance  of 
FCC  knowledge  or  ipproval  of  the 
solicitation. 

19.  Information  cbout  deceptive 
telemarketing  inve  ;tment  schemes  is 
available  from  the  =TC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  a  bout  specific 
deceptive  telemark  eting  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Centei  at  (800)  87&-7060. 
Consumers  who  hs  ve  concerns  about 
specific  700  MHz  \  iroposals  may  also 
call  the  FCC  Natioi  lal  Call  Center  at 
(888)  CALL-FCC  (  888)  225-5322). 

vii.  National  Envir  jnmental  Policy  Act 
(NEPA)  Requireme  nts 

20.  The  licensee  must  comply  with 
the  Commission's  Tiles  regarding  the 
National  Environn  ental  Policy  Act 
(NEPA).  The  const  -uction  of  a  700  MHz 
facility  is  a  federal]  action  and  the 


licensee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
facility.  See  47  CFR  1.1305  through 
1.1319.  The  Commission's  NEPA  rules 
require  that,  among  other  things,  the 
licensee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  envirorunental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 
endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains.  and  surface  features. 
The  licensee  must  also  prepare 
environmental  assessments  for  facilities 
that  include  high  intensity  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 

C.  Auction  Specifics 

i.  Auction  Date 

21.  The  Auction  No.  31  Comment 
Public  Notice  announced  that  the 
auction  would  begin  on  May  10,  2000. 
Two  commenters  ask  that  the 
Commission  complete  any  proceeding 
associated  with  the  terms  and 
conditions  for  the  next  C  and  F  block 
PCS  auction  before  the  scheduled 
commencement  of  Auction  No.  31. 
Although  we  have  begun  consideration 
of  these  issues  by  seeking  comment  on 
two  petitions  regarding  C  and  F  block 
rules,  we  cannot  make  the  auction  start 
date  dependent  upon  the  conclusion  of 
other  proceedings.  The  Commission  is 
under  congressional  mandate  to  deposit 
the  receipts  from  Auction  No.  31  into 
the  United  States  Treasury  by 
September  30,  2000.  (See  Public  Law 
106-113,  113  Stat.  1501,  Appendix  E. 
section  213.  See  also  Consolidated 
Appropriations,  Appendix  E,  section 
213.  See  also  145  Cong.  Rec.  at  Hi 2493- 
94,  Nov.  17,  1999.)  Therefore,  all 
potential  bidders,  must  make  business 
decisions  based  on  the  environment  in 
which  they  currently  operate.  The 
business  decisions  that  these  two 
companies  must  make  are  no  different 
than  the  judgments  that  any  other 
similarly  situated  potential  bidder  must 
make.  Accordingly,  the  auction  will 
begin  on  Wednesday,  May  10.  2000.  The 
initial  schedule  for  bidding  will  be 
aimounced  by  public  notice  at  least  one 
week  before  the  start  of  the  auction. 
Unless  otherwise  announced,  bidding 
on  all  licenses  will  be  conducted  on 


each  business  day  until  bidding  has 
stopped  on  all  licenses. 

ii.  Auction  Title 

22.  Auction  No.  31 — 700  MHz  Band 
iii.  Bidding  Methodology 

23.  The  bidding  methodology  for 
Auction  No.  31  will  be  simultaneous 
multiple  round  bidding.  Bidding  will  be 
permitted  only  from  remote  locations, 
either  electronically  (by  computer)  or 
telephonically. 

iv.  Pre-Auction  Dates  and  Deadlines 

24.  The  following  are  important 
events  and  deadlines  related  to  Auction 
No.  31: 

Auction  Seminar:  March  30.  2000 
Short-Form  Application  (FCC  FORM 

175):  April  10,  2000;  5:30  p.m.  ET 
Upfront  Payments  (via  wire  transfer): 

April  24,  2000;  6  p.m.  ET 
Orders  for  Remote  Bidding  Software: 

April  25,  2000;  5:30  p.m.  ET 
Mock  Auction:  May  8,  2000 
Auction  Begins:  May  10.  2000 

V.  Requirements  for  Participation 

25.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short  form  application 
(FCC  Form  175)  electronically  by  5:30 
pm  ET.  April  10,  2000. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  pm  ET, 
April  24,  2000. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice. 

vi.  General  Contact  Information 

26.  The  following  is  general  contact 
information  relating  to  Auction  No.  31: 

General  Auction  Information — 
General  Auction  Questions;  Seminar 
Registration;  Orders  for  Remote  Bidding 
Software:  FCC  Auctions  Hotline,  (888) 
225-5322,  Press  Option  #2  or  direct 
(717)  338-2888,  Hours  of  service:  8 
a.m.-5:30  p.m.  ET. 

Auction  Legal  Information — Auction 
Rules,  Policies,  Regulations:  Auctions 
and  Industry  Analysis  Division,  Legal 
Branch  (202) 418-0660. 

Licensing  Information — Rules, 
Policies,  Regulations;  Licensing  Issues; 
Incvunbency/Protection  Issues: 
Commercial  Wireless  Division.  (202) 
418-0620. 

Technical  Support— Electronic  Filing 
Assistance:  Software  Downloading:  FCC 
Auctions  Technical  Support  Hotline. 
(202)  414-1250  (Voice),  (202)  414-1255 
(TTY),  Hours  of  service:  8  a.m.-6:00 
p.m.  ET. 

Payment  Information — Wire 
Transfers;  Refunds:  FCC  Auctions 
Accounting  Branch,  (202)  418-1995. 
(202)  418-2843  (Fax). 
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Telephonic  Bidding— Will  be 
furnished  only  to  qualified  bidders. 

FCC  Copy  Contractor — Additional 
Copies  of  Commission  Documents: 
hitemational  Transcription  Services, 
hic,  445  12th  Street,  SW  Room  CY— 
B400,  Washington,  DC  20554,  (202) 
314-3070. 

Press  Information — Meribeth 
McCarrick  (202)  418-0654. 

FCC  Forms— (800)  418-3676  (outside 
of  Washington,  DC),  (202)  418-3676  (in 
the  Washington  Area),  http:// 
www.fcc.gov/formpage. 

FCC  hitemet  Sites— http:// 
www.fcc.gov/wtb/auctions,  http:// 
wvyrw.fcc.gov  ftp://ftp.fcc.gov, 

n.  Short-Form  (FCC  Form  175) 
Application  Requirements 

27.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
on  Attachment  D  to  this  public  notice. 
The  short-form  application  seeks  the 
applicant's  name  and  address,  legal 
classification,  status,  bidding  credit 
eligibility,  identification  of  the 
authorization(s)  sought,  the  authorized 
bidders,  and  contact  persons. 

A.  Ownership  Disclosure  Requirements 
(Form  175  Exhibit  A) 

28.  All  applicants  must  comply  with 
the  uniform  Part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§  1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  Form  175,  applicants  will  be 
required  to  file  an  Exhibit  A  providing 

a  fiall  and  complete  statement  of  the 
ownership  of  the  bidding  entity.  The 
ownership  disclosure  standards  for  the 
short-form  are  set  forth  in  §  1.2112  of 
the  Commission's  rules. 

B.  Consortia  and  Joint  Bidding 
Arrangements  (Form  1 75  Exhibit  B) 

29.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventm-es, 
partnerships  or  other  agreements  or 
imderstandings  which  relate  in  any  way  - 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure.  [See  47 
CFR  1.2105(a)(2)(viii);  1.2105(c)(1); 
Bidders  with  nationwide  bidding  status 
are  prohibited  from  entering  such 
agreements)  Applicants  will  also  be 
required  to  certify  on  their  short-form 
applications  that  they  have  not  entered 
into  any  explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
construction  permits  on  which  they  will 


or  will  not  bid.  See  47  CFR 
1.2105(a)(2)(ix).  As  discussed  herein,  if 
an  applicant  has  had  discussions,  but 
has  not  reached  a  joint  bidding 
agreement  by  the  short-form  deadline,  it 
would  not  include  the  names  of  parties 
to  the  discussions  on  its  application  and 
may  not  continue  discussions  with 
applicants  for  the  same  geographic 
license  area(s)  after  the  deadline.  In 
cases  where  applicants  have  entered 
into  consortia  or  joint  bidding 
arrangements,  applicants  must  submit 
an  Exhibit  B  to  the  FCC  Form  175. 

30.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  construction  permits  in 
the  same  geographic  license  area 
provided  that  (i)  the  attributable  interest 
holder(s)  certify  that  it  has  not  and  will 
not  conununicate  with  any  party 
concerning  the  bids  or  bidding  strategies 
of  more  than  one  of  the  applicants  in 
which  it  holds  an  attributable  interest, 
or  with  which  it  has  formed  a 
consortium  or  entered  into  a  joint 
bidding  arrangement;  and  (ii)  the 
arrangements  do  not  result  in  a  change 
in  control  of  any  of  the  applicants.  See 
47  CFR  1.2105(c)(4)(I)  &  (ii).  While  the 
anti-collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  bidders  are 
reminded  that  certain  discussions  or 
exchanges  could  broach  on 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 

C.  Small  Business  Bidding  Credits  (Form 
175  Exhibit  C) 

31.  hi  the  700  \fHz  First  Report  &■ 
Order,  the  Commission  adopted  small 
business  provisions  to  promote  and 
facilitate  the  participation  of  small 
businesses  in  competitive  bidding  for 
licenses  in  the  700  MHz  band.  (See  47 
CFR  27.502.) 

i.  Eligibility 

32.  Bidding  credits  are  available  to 
small  businesses  and  very  small 
businesses  as  defined  in  47  CFR 
27.502(a).  For  purposes  of  determining 
which  entities  qualify  as  very  small 
businesses  or  small  businesses,  the 
Conmiission  will  consider  the  gross 
revenues  of  the  applicant,  its  controlling 
interests,  and  affiliates  of  the  applicant 
and  its  controlling  interests.  The 
Commission  does  not  impose  specific 
equity  requirements  on  controlling 
interests.  Once  principals  or  entities 
with  a  controlling  interest  are 
determined,  only  the  revenues  of  those 


principals  or  entities,  the  applicant  and 
its  affiliates  will  be  counted  in 
determining  small  business  eligibility. 
The  term  "control"  includes  both  de 
facto  and  de  jure  control  of  the 
applicant.  Typically,  ownership  of  at 
least  50.1  percent  of  an  entity's  voting 
stock  evidences  de  jure  control.  De  facto 
control  is  determined  on  a  case-by-case 
basis.  The  following  are  some  common 
indicia  of  control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  Ucensee;  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

33.  A  consortium  of  small  businesses, 
or  very  small  businesses  is  a 
conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  of  small  or  very  small 
business  in  §  27.502.  Thus,  each 
consortiimi  member  must  disclose  its 
gross  revenues  along  with  those  of  its 
affiliates,  controlling  interests,  and 
controlling  interests'  affiliates.  We  note 
that  although  the  gross  revenues  of  the 
consortium  members  will  not  be 
aggregated  for  purposes  of  determining 
eligibility  for  small  or  very  small 
business  credits,  this  information  must 
be  provided  to  ensure  that  each 
individual  consortium  member  qualifies 
for  any  bidding  credit  awarded  to  the 
consortiiun. 

ii.  Application  Showing 

34.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
docimientation  as  Exhibit  C  to  their  FCC 
Form  1 75  short  form  applications  to 
establish  that  they  satisfy  the  ehgibility 
requirements  to  qualify  as  a  small 
business  or  very  small  business  (or 
consortia  of  small  or  very  small 
businesses)  for  this  auction.  (See  47  CFR 
27.502  and  1.2105.)  Specifically,  for 
Auction  No.  31,  applicants  applying  to 
bid  as  small  or  very  small  businesses  (or 
consortia  of  small  or  very  small 
businesses)  will  be  required  to  disclose 
on  Exhibit  C  to  their  FCC  Form  175 
short-form  applications,  separately  and 
in  the  aggregate,  the  gross  revenues  for 
the  preceding  three  years  of  each  of  the 
following:  (i)  the  applicant;  (ii)  the 
applicant's  affiliates;  (iii)  the  applicant's 
controlling  interests;  and  (iv)  the 
affiliates  of  the  applicant's  controlling 
interests.  Certification  that  the  average 
gross  revenues  for  the  preceding  three 
years  do  not  exceed  the  applicable  limit 
is  not  sufficient.  A  statement  of  the  total 
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gross  revenues  for  the  preceding  three 
years  is  also  insufficient.  The  applicant 
must  provide  separ  itely  for  itself,  its 
affiliates,  and  its  controlling  interests,  a 
schedule  of  gross  revenues  for  each  of 
the  preceding  threa  years,  as  well  as  a 
statement  of  total  average  gross  revenues 
for  the  three-year  period.  If  the 
applicant  is  applying  as  a  consortium  of 
very  small  or  small  businesses,  this 
information  must  b  s  provided  for  each 
consortium  membe  r. 

iii.  Bidding  Credits 
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so  in  Exhibit  E,  Miscellaneous 
Information  to  the  FCC  Form  175. 

E.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  175) 

39.  After  the  short-form  filing 
deadline  (April  10,  2000),  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  Applicants 
will  not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g., 
change  their  license  selections,  change 
the  certifying  official  or  change  control 
of  the  applicant  or  change  bidding 
credits).  See  47  CFR  1.2105.  Permissible 
minor  changes  include,  for  example, 
deletion  and  addition  of  authorized 
bidders  (to  a  maximum  of  three)  and 
revision  of  exhibits.  Applicants  should 
make  these  changes  on-line,  and  submit 
a  letter  to  Amy  Zoslov,  Chief,  Auctions 
and  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
445  12th  Street.  SW,  Suite  4-A760 
Washington,  DC  20554,  briefly 
summarizing  the  changes.  Questions 
about  other  changes  should  be  directed 
to  Howard  Davenport  of  the  Auctions 
and  Industry  Analysis  Division  at  (202) 
418-0660. 

F.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

40.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 

in.  Pre-Auction  Procedures 

A.  Auction  Seminar 

41.  On  March  30,  2000,  the  FCC  will 
sponsor  a  fi-ee  seminar  for  Auction  No. 
31  at  the  Federal  Commimications 
Commission,  located  at  445  12th  Street, 
SW,  Washington,  DC.  The  seminar  will 
provide  attendees  with  information 
about  pre-auction  procediu^s,  conduct 
of  the  auction,  FCC  remote  bidding 
software,  and  the  700  MHz  band  service 
and  auction  rules.  The  seminar  will  also 
provide  an  opportimity  for  prospective 
bidders  to  ask  questions  of  FCC  staff.  To 
register,  complete  the  appropriate 
registration  form  and  submit  it  by 
Tuesday,  March  28,  2000.  Registrations 
are  accepted  on  a  first-come,  first-served 
basis. 


B.  Short-Form  Application  (FCC  Form 
175)— Due  April  10,  2000 

42.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  by  5:30  p.m.  ET  on  April 
10,  2000.  Late  applications  will  not  be 
accepted. 

43.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfront 
pa3Tnent. 

i.  Electronic  Filing 

44.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
(See  47  CFR  1.2105(a).)  Applications 
may  generally  be  filed  at  any  time  from 
March  30,  2000  until  5:30  p.m.  ET  on 
April  10,  2000.  Applicants  are  strongly 
encouraged  to  file  early,  and  applicants 
are  responsible  for  allowing  adequate 
time  for  filing  their  applications. 
Applicants  may  update  or  amend  their 
electronic  applications  multiple  times 
until  the  filing  deadline  on  April  10, 
2000. 

45.  Applicants  must  press  the 
"Submit  Form  175"  button  on  the 
"Submit"  page  of  the  electronic  form  to 
successfully  submit  their  FCC  Forms 
175.  Any  form  that  is  not  submitted  will 
not  be  reviewed  by  the  FCC.  Information 
about  accessing  the  FCC  Form  1 75  is 
included  in  Attachment  C.  Technical 
support  is  available  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (text 
telephone  (TTY));  the  hours  of  service 
are  8  a.m.  to  6  p.m.  ET,  Monday  through 
Friday. 

ii.  Completion  of  the  FCC  Form  175 

46.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  175  are  in  Attachment  D. 
Applicants  are  encoiu-aged  to  begin 
preparing  the  required  attachments  for 
FCC  Form  175  prior  to  submitting  the 
form.  Attachments  C  and  D  provide 
information  on  the  required  attachments 
and  appropriate  formats. 

iii.  Electronic  Review  of  FCC  Form  175 

47.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  review 
and  print  applicants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
For  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TINs) 
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on  any  Exhibits  to  their  FCC  Form  175 
apphcations.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
for  details  on  accessing  the  review 
system. 

C.  Application  Processing  and  Minor 
Corrections 

48.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (i)*rhose  applications 
accepted  for  filing  (including  FCC 
account  numbers  and  the  licenses  for 
which  they  applied);  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  that  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

49.  As  described  more  fully  in  the 
Commission's  rules,  after  the  April  10, 
2000,  short  form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credit  eligibility). 
(See  47  CFR  1.2105.) 

D.  Upfront  Payments — Due  April  24, 
2000 

50.  hi  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159).  After  completing  the  FCC 
Form  175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh,  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6:00  p.m.  ET  on  April  24,  2000. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No. 
31  go  to  a  lockbox  number  different 
from  the  ones  used  in  previous  FCC 
auctions,  and  different  from  the  lockbox 
number  to  be  used  for  post-auction 
payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  April  24,  2000  deadline 
will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Auction  Payments  by  Wire  Transfer 

51.  Wire  transfer  payments  must  be 
received  by  6:00  p.m.  ET  on  April  24, 
2000.  To  avoid  untimely  payments. 


applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 
ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ AC  910-0171 
OBI  Field:  (Skip  one  space  between 

each  information  item) 
"AUCTIONPAY" 
TAXPAYER  IDENTIFICATION  NO. 

(same  as  FCC  Form  159,  block  26) 
PAYMENT  TYPE  CODE  (enter  "A31U") 
FCC  CODE  1  (same  as  FCC  Form  159, 

block  23A:  "31") 
PAYER  NAME  (same  as  FCC  Form  159, 

block  2) 
LOCKBOX  NO.  #  358430 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  payments  for  this 
auction;  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

52.  Applicants  must  fax  a  completed 
FCC  Form  159  to  Mellon  Bank  at  (412) 
209-6045  or  (412)  236-5702  at  least  one 
hour  before  placing  the  order  for  the 
wire  transfer  (but  on  the  same  business 
day).  On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer — Auction  Payment  for 
Auction  Event  No.  31."  Bidders  should 
confirm  receipt  of  their  upfront  payment 
at  Mellon  Bank  by  contacting  their 
sending  financial  institution. 

iL  FCC  Form  159 

53.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159)  must 
accompany  each  upfront  payment. 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments.  Detailed  instructions 
for  completion  of  FCC  Form  159  are 
included  in  Attachment  E.  An  electronic 
version  of  the  FCC  form  159  is  available 
after  submitting  the  FCC  Form  175.  The 
FCC  Form  159  can  be  completed 
electronically,  but  must  be  filed  with 
Mellon  Bank  via  facsimile. 

iii.  Amount  of  Upfront  Payment 

54.  In  the  Part  1  Order,  Memorandum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making,  the  Commission 
delegated  to  the  Bureau  the  authority 
and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned.  (See 
Amendment  of  part  1  of  the 
Commission's  rules — Competitive 
Bidding  Proceeding  WT  Docket  No.  97- 
82,  Order,  Memorandum  Opinion  and 
Order  and  Notice  of  Proposed  Rule 
Making.  62  FR  13540  (March  21,  1997). 
12  FCC  Red.  5686,  5697-5698, 
paragraph  16  (1997)).  In  the  Auction  No. 


31  Comment  Public  Notice,  the  Bureau 
proposed  upfront  payments  for  Auction 
No.  31.  (See  Auction  No.  31  Comment 
Public  Notice  at  2-3.)  Specifically,  the 
Bureau  proposed  calculating  the  upfront 
payment  based  on  information  available 
in  the  form  of  a  Congressional  estimate 
of  the  value  of  the  spectrum.  There  were 
no  comments  filed  on  the  proposed 
upfront  payments  set  forth  in  the 
Auction  No.  31  Comment  Public  Notice. 

55.  Please  note  that  upfront  payments 
are  not  attributed  to  specific  licenses, 
but  instead  will  be  translated  to  bidding 
units  to  define  a  bidder's  maximiun 
bidding  eligibility.  For  Auction  No.  31. 
the  amount  of  the  upfront  payment  will 
be  translated  into  bidding  units  on  a 
one-to-one  basis,  e.g.,  a  $28,000,000 
upfront  payment  provides  the  bidder 
with  28,000,000  bidding  units.  The  total 
upfront  payment  defines  the  maximum 
number  of  bidding  units  on  which  the 
applicant  will  be  permitted  to  bid 
(including  standing  high  bids)  in  any 
single  round  of  bidding.  Thus,  an 
applicant  does  not  have  to  make  an 
upfront  payment  to  cover  all  licenses 
that  an  applicant  has  selected  on  FCC 
Form  175,  but  rather  to  cover  the 
maximum  number  of  bidding  units  that 
are  associated  with  licenses  on  which 
the  bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

56.  In  order  to  be  able  to  place  a  bid 
on  a  license,  in  addition  to  having 
specified  that  license  on  the  FCC  Form 
175,  a  bidder  must  have  an  eligibility 
level  that  meets  or  exceeds  the  number 
of  bidding  units  assigned  to  that  license. 
At  a  minimum,  an  applicant's  total 
upfront  payment  must  be  enough  to 
establish  eligibility  to  bid  on  at  least  one 
of  the  licenses  applied  for  on  the  FCC 
Form  175.  or  else  the  applicant  will  not 
be  eligible  to  participate  in  the  auction. 

57.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  in  any  single 
roimd,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  payments  for  all  licenses  on 
which  it  seeks  to  bid  in  any  given 
round.  Bidders  should  check  their 
calculations  carefully  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 

Note:  An  applicant  may.  on  its  FCC  Form 
175,  apply  for  every  license  being  offered,  but 
its  actual  bidding  in  any  round  will  be 
limited  by  the  bidding  units  reflected  in  its 
upfront  payment. 
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E.  Auction  Registration 

59.  Approximatel  f  ten  days  before  the 
auction,  the  FCC  wi  1  issue  a  public 
notice  announcing  !  11  qualified  bidders 
for  the  auction.  Qua  lified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  bi  (en  accepted  for 
filing  and  that  have  timely  submitted 
upfront  payments  si  ifficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  whi  :h  they  applied. 

60.  All  qualified  Bidders  are 
automatically  registered  for  the  auction. 
Registration  materis  Js  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  i  lailings,  each 
containing  part  of  t  le  confidential 
identification  codes  required  to  place 
bids.  These  mailing  s  will  be  sent  only 
to  the  contact  perso  n  at  the  contact 
address  listed  in  thi !  FCC  Form  175. 

61.  Applicants  th  it  do  not  receive 
both  registration  mi  tilings  will  not  be 
able  to  submit  bids  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  n<  on  on  Friday,  May 
5,  2000.  should  contact  the  Auctions 
Hotline  at  717-338-2888.  Receipt  of 
both  registration  m  lilings  is  critical  to 
participating  in  the  auction  and  each 
applicant  is  respon  sible  for  ensuring  it 


has  received  all  of  the  registration 

material. 

62.  Qualified  bidders  should  note  that 
lost  login  codes,  passwords  or  bidder 
identification  numbers  can  be  replaced 
only  by  appearing  in  person  at  the  FCC 
Auction  Headquarters  located  at  445 
12th  St..  SW,  Washington,  DC  20554. 
Only  an  authorized  representative  or 
certifying  official,  as  designated  on  an 
applicant's  FCC  Form  175,  may  appear 
in  person  with  two  forms  of 
identification  (one  of  which  must  be  a 
photo  identification)  in  order  to  receive 
replacement  codes.  Qualified  bidders 
requiring  replacement  codes  must  call 
technical  support  prior  to  arriving  at  the 
FCC  to  arrange  preparation  of  new 
codes. 

F.  Remote  Electronic  Bidding  Software 

63.  Qualified  bidders  are  allowed  to 
bid  electronically  or  by  telephone.  If 
choosing  to  bid  electronically,  each 
bidder  must  purchase  their  own  copy  of 
the  remote  electronic  bidding  software. 
Electronic  bids  will  only  be  accepted 
from  those  applicants  purchasing  the 
software.  However,  the  software  may  be 
copied  by  the  applicant  for  use  by  its 
authorized  bidders  at  different 
locations.  The  price  of  the  FCC's  remote 
bidding  software  is  $175.00  and  must  be 
ordered  by  Tuesday,  April  25,  2000.  For 
security  purposes,  the  software  is  only 
mailed  to  the  contact  person  at  the 
contact  address  listed  on  the  FCC  Form 
175.  Please  note  that  auction  software  is 
tailored  to  a  specific  auction,  so 
software  from  prior  auctions  will  not 
work  for  Auction  No.  31.  If  bidding 
telephonically,  the  telephonic  bidding 
phone  number  will  be  supplied  in  the 
second  Federal  Express  mailing  of 
confidential  login  codes.  Qualified 
bidders  that  do  not  purchase  the 
software  may  only  bid  telephonically. 
To  indicate  your  bidding  preference,  an 
FCC  Bidding  Preference/Remote 
Software  Order  Form  can  be  accessed 
and  electronically  completed  when 
submitting  the  FCC  Form  175.  This  form 
is  Attachment  F. 

G.  Mock  Auction 

64.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  May  8,  2000.  The  mock  auction  will 
enable  applicants  to  become  familiar 
with  the  electronic  software  prior  to  the 
auction.  Free  demonstration  software 
will  be  available  for  use  in  the  mock 
auction.  Participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

rV.  Auction  Event 

65.  The  first  round  of  bidding  for 
Auction  No.  31  will  begin  on  May  10, 


2000.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders  which  is 
released  approximately  10  days  before 
the  start  of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction 

66.  In  the  Auction  No.  31  Comment 
Public  Notice  at  2,  we  proposed  to 
award  12  licenses  in  the  700  MHz  bands 
in  a  single,  simultaneous  multiple 
round  auction.  We  receivad  no 
comment  on  this  issue.  We  conclude 
that  it  is  operationally  feasible  and 
appropriate  to  auction  the  700  MHz 
band  licenses  through  a  single, 
simultaneous  multiple  roimd  auction. 
Unless  otherwise  aimoimced,  bids  will 
be  accepted  on  all  licenses  in  each 
round  of  the  auction.  This  approach,  we 
believe,  allows  bidders  to  take 
advantage  of  any  synergies  that  exist 
among  licenses  and  is  most 
administratively  efficient. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

67.  In  the  Auction  No.  31  Comment 
Public  Notice  at  2-3,  we  proposed  that 
the  amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  We  received  no  comments  on 
this  issue. 

68.  For  Auction  No.  31  we  will  adopt 
this  proposal.  The  amount  of  the 
upfront  payment  submitted  by  a  bidder 
determines  the  initial  maximum 
eligibility  (in  bidding  units)  for  each 
bidder.  Note  again  that  upfront 
payments  are  not  attributed  to  specific 
licenses,  but  instead  will  be  translated 
into  bidding  units  to  define  a  bidder's 
initial  maximiun  eligibility.  The  total 
upfront  payment  defines  the  maximum 
number  of  bidding  units  on  which  the 
applicant  will  initially  be  permitted  to 
bid.  As  there  is  no  provision  for 
increasing  a  bidder's  maximimi 
eligibility  during  the  course  of  an 
auction  (as  described  under  "Auction 
Stages"  as  set  forth  in  Section  IV.A.iv), 
prospective  bidders  are  cautioned  to 
calculate  their  upfront  payments 
carefully.  The  total  upfront  payment 
does  not  define  the  total  dollars  a  bidder 
may  bid  on  any  given  license. 

69.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  the  end  before 
participating.  Bidders  are  requfred  to  be 
active  on  a  specific  percentage  of  their 
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maximum  eligibility  during  each  roimd 
of  the  auction. 

70.  A  bidder's  activity  level  in  a 
round  is  the  sum  of  the  bidding  units 
associated  with  licenses  on  which  the 
bidder  is  active.  A  bidder  is  considered 
active  on  a  license  in  the  current  round 
if  it  is  either  the  high  bidder  at  the  end 
of  the  previous  bidding  round  and  does 
not  withdraw  the  high  bid  in  the  current 
round,  or  if  it  submits  an  acceptable  bid 
in  the  current  round  {See  "Minimum 
Accepted  Bids"  in  Section  IV.B.iii).  The 
minimum  required  activity  level  is 
expressed  as  a  percentage  of  the  bidder's 
maximiun  bidding  eligibility,  and 
increases  by  stage  as  the  auction 
progresses.  Because  these  procediues 
have  proven  successful  in  maintaining 
the  pace  of  previous  auctions  as  set 
forth  under  "Auction  Stages"  in  Section 
rV.A.iv  and  "Stage  Transitions"  in 
Section  IV.A.v,  we  adopt  them  for 
Auction  No.  31. 

iii.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

71.  In  the  Auction  No.  31  Comment 
Public  Notice,  we  proposed  that  each 
bidder  in  the  auction  would  be  provided 
five  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  We  received  no  comment 
on  this  issue. 

72.  Based  upon  our  experience  in 
previous  auctions,  we  adopt  our 
proposal  that  each  bidder  be  provided 
five  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  Use  of  an  activity  rule 
waiver  preserves  the  bidder's  ciurent 
bidding  eligibility  despite  the  bidder's 
activity  in  the  current  round  being 
below  the  required  minimum  level.  An 
activity  rule  waiver  applies  to  an  entire 
round  of  bidding  and  not  to  a  particular 
license.  We  are  satisfied  that  our 
practice  of  providing  five  waivers  over 
the  course  of  the  auction  provides  a 
sufficient  number  of  waivers  and 
maximum  flexibility  to  the  bidders, 
while  safeguarding  the  integrity  of  the 
auction. 

73.  The  FCC  automated  auction 
system  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  cuiy  roimd  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (i)  There  are 
no  activity  rule  waivers  available;  or  (ii) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  requirements. 


74.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  activity  rules  as 
described  in  "Auction  Stages."  Once 
eligibility  has  been  reduced,  a  bidder 
will  not  be  permitted  to  regain  its  lost 
bidding  eligibility. 

75.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  software) 
during  a  roimd  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  or  withdrawals  will  not  keep 
the  auction  open. 

iv.  Auction  Stages 

76.  In  the  Auction  No.  31  Comment 
Public  Notice  at  3—4,  we  proposed  to 
conduct  the  auction  in  three  stages  and 
employ  an  activity  rule.  We  further 
proposed  that,  in  each  round  of  Stage 
One,  a  bidder  desiring  to  maintain  its 
current  eligibility  would  be  required  to 
be  active  on  licenses  encompassing  at 
least  50  percent  of  its  current  bidding 
eligibility.  In  each  round  of  Stage  Two, 
a  bidder  desiring  to  maintain  its  current 
eligibihty  woidd  be  required  to  be  active 
on  at  least  80  percent  of  its  current 
bidding  eligibility.  Finally,  we  proposed 
that  a  bidder  in  Stage  Three,  in  order  to 
maintain  eligibility,  would  be  required 
to  be  active  on  100  percent  of  its  current 
bidding  eligibility.  We  received  no 
comment  on  these  proposals. 

77.  We  conclude  that  the  auction  will 
be  composed  of  three  stages,  which  are 
each  defined  by  an  increasing  activity 
rule.  We  will  adopt  our  proposals  for 
the  activity  rules  as  follows.  The  FCC 
reserves  the  discretion  to  further  alter 
the  activity  percentages  before  and/or 
during  the  auction. 

Stage  One:  During  the  first  stage  of  the 
auction,  a  bidder  desiring  to  maintain 
its  current  eligibility  will  be  required  to 
be  active  on  licenses  that  represent  at 
least  50  percent  of  its  current  bidding 
eligibility  in  each  bidding  roimd. 
Failure  to  maintain  the  required  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
round  of  bidding  (unless  an  activity  rule 
waiver  is  used).  During  Stage  One, 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 


sum  of  bidding  units  of  the  bidder's 
standing  high  bids  and  valid  bids  during 
the  current  round  by  two. 

Stage  Two:  During  the  second  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  80  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  Two,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  sum  of 
bidding  units  of  the  bidder's  standing 
high  bids  and  valid  bids  during  the 
current  round  by  five-fourths  (5/4). 

Stage  Three:  During  the  third  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  100  percent  of 
its  current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  In  this  final  stage,  reduced 
eligibility  for  the  next  round  will  be  set 
at  current  round  activity. 

Caution:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders 
must  carefully  check  their  current 
activity  during  the  bidding  period  of  the 
first  round  following  a  stage  transition. 
This  is  especially  critical  for  bidders 
that  have  standing  high  bids  and  do  not 
plan  to  submit  new  bids.  In  past 
auctions,  some  bidders  have 
inadvertently  lost  bidding  eligibility  or 
used  an  activity  rule  waiver  because 
they  did  not  re-verify  their  activity 
status  at  stage  transitions.  Bidders  may 
check  their  activity'  against  the  required 
minimum  activity  level  by  using  the 
bidding  software's  bidding  module. 

78.  Because  the  foregoing  procedures 
have  proven  successful  in  maintaining 
proper  pace  in  previous  auctions,  we 
adopt  them  for  Auction  No.  31. 

V.  Stage  Transitions 

79.  In  the  Auction  No.  31  Comment 
Public  Notice  at  3—4,  we  proposed  that 
the  auction  would  generally  advance  to 
the  next  stage  (i.e.,  from  Stage  One  to 
Stage  Two,  and  irom  Stage  Two  to  Stage 
Three)  when  the  auction  activity  level, 
as  measured  by  the  percentage  of 
bidding  units  receiving  new  high  bids, 
is  below  10  percent  for  three 
consecutive  rounds  of  bidding  in  each 
stage.  However,  we  further  proposed 
that  the  Bureau  would  retain  the 
discretion  to  change  stages  unilaterally 
by  announcement  during  the  auction. 
This  determination,  we  proposed, 
would  be  based  on  a  variety  of  measures 
of  bidder  activity,  including,  but  not 
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vi.  Auction  Stoppin ;  Rules 

81.  For  Auction  N  o.  31,  the  Bureau 
proposed  to  employ  a  simultaneous 
stopping  rule.  The  E  ureau  also  sought 
comment  on  a  modi  led  version  of  the 
simultaneous  stopp  ng  rule.  The 
modified  version  of  the  stopping  rule 
would  close  the  auc  ion  for  all  licenses 
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waiver,  a 


after  the  first  round 

submits  a  proactive 

withdrawal,  or  a  neiv  bid  on  any  license 

on  which  it  is  not  tl:  e  standing  high 


any  other  bidding 
icing  a  new  bid  on 
t  is  the  standing 


high  bidder  would  not  keep  the  auction 
open  under  this  mo  lifted  stopping  rule. 


sought  comment  on 


whether  this  modifi  sd  stopping  rule 
should  be  used  unil  iterally  or  only  in 
stage  three  of  the  au  ction. 

82.  The  Bureau  ft  rther  proposed 
retaining  the  discre  ion  to  keep  an 
auction  open  even  iJF  no  new  acceptable 
bids  or  proactive  wi  ivers  are  submitted 
and  no  previous  hij  h  bids  are 
withdrawn.  In  addi  ion.  we  proposed 
that  the  Bureau  reserve  the  right  to 
declare  that  the  auc  :ion  will  end  after  a 
specified  number  o  additional  rounds 
("special  stopping  lule").  If  the  Bureau 
invokes  this  special^ stopping  rule,  it 
will  accept  bids  in  i  he  final  round{s) 
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We  proposed  to  exe  rcise  this  option 
only  in  circumstan(  es  such  as  where  the 


auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  (See  Auction 
No.  31  Comment  Public  Notice  at  11). 
We  received  no  comment  on  these 
issues. 

83.  We  adopt  our  proposals 
concerning  the  stopping  rule.  Adoption 
of  these  rules,  we  believe,  is  most 
appropriate  for  Auction  No.  31  because 
our  experience  in  prior  auctions 
demonstrates  that  the  simultaneous 
stopping  rule  balances  the  interests  of 
administrative  efficiency  and  maximum 
bidder  participation.  The 
substitutability  between  and  among 
licenses  in  different  geographic  areas 
emd  the  importance  of  preserving  the 
ability  of  bidders  to  pursue  backup 
strategies  support  the  use  of  a 
simultaneous  stopping  rule. 

84.  Under  the  simultaneous  stopping 
rule,  bidding  will  remain  open  on  all 
licenses  until  bidding  stops  on  every 
license.  The  auction  will  close  for  all 
licenses  when  one  round  passes  during 
which  no  bidder  submits  a  new 
acceptable  bid  on  any  license,  applies  a 
proactive  waiver,  or  withdraws  a 
previous  high  bid.  After  the  first  such 
roimd,  bidding  closes  simultaneously 
on  all  licenses.  In  addition,  the  Bureau 
retains  the  discretion  to  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  a  withdrawal,  or  a 
new  bid  on  any  license  on  which  it  is 
not  the  standing  high  bidder.  Under  this 
modified  stopping  rule,  absent  any  other 
bidding  activity,  a  bidder  placing  a  new 
bid  on  a  license  for  which  it  is  the 
standing  high  bidder  would  not  keep 
the  auction  open  under  this  stopping 
rule  procedure.  We  will  notify  bidders 
in  advance  of  implementing  any  change 
to  our  simultaneous  stopping  rule. 

85.  The  Bureau  also  retains  the 
discretion  to  keep  the  auction  open  even 
if  no  new  acceptable  bids  or  proactive 
waivers  are  submitted,  and  no  previous 
high  bids  are  withdrawn  in  a  round.  In 
this  event,  the  effect  will  be  the  same  as 
if  a  bidder  had  submitted  a  proactive 
waiver.  Thus,  the  activity  rule  will 
apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  lose 
bidding  eligibility  or  use  an  activity  rule 
waiver  (if  it  has  any  left). 

86.  Further,  in  its  discretion,  the 
Bureau  reserves  the  right  to  invoke  the 
"special  stopping  rule,"  whereby  it  will 
accept  bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increase 


the  pace  of  the  auction  by,  for  example, 
moving  the  auction  into  the  next  stage 
(where  bidders  would  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 
bidding  rounds  per  day. 

vii.  Auction  Delay,  Suspension,  or 
Cancellation 

87.  In  the  Auction  No.  31  Comment 
Public  Notice  at  4,  we  proposed  that,  by 
public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay,  suspend,  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding. 

88.  Because  this  approach  has  proven 
effective  in  resolving  exigent 
circumstances  in  previous  auctions,  we 
will  adopt  our  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  announcement  during  the  auction, 
the  Bureau  may  delay,  suspend  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to:  resume  the 
auction  starting  from  the  beginning  of 
the  current  round;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureau,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers. 

B.  Bidding  Procedures 

i.  Round  Structure 

89.  The  initial  bidding  schedule  vdll 
be  annoimced  in  the  public  notice 
Usting  the  qualified  bidders  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  This  public 
notice  will  be  included  with  the 
registration  mailings.  The  round 
structure  for  each  bidding  round 
contains  a  single  bidding  round 
followed  by  the  release  of  the  roimd 
results.  Multiple  bidding  rounds  may  be 
conducted  in  a  given  day.  Details 
regarding  round  results  formats  and 
locations  will  be  included  in  the 
Qualified  Bidder  Public  Notice. 
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90.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  FCC  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  roimds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

91.  The  Balanced  Budget  Act  of  1997 
calls  upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  are  subject  to  auction  (i.e., 
because  they  are  mutually  exclusive), 
unless  the  Commission  determines  that 
a  reserve  price  or  minimum  opening  bid 
is  not  in  the  public  interest.  Consistent 
with  this  mandate,  the  Commission 
directed  the  Bureau  to  seek  conunent  on 
the  use  of  a  minimvun  opening  bid  and/ 
or  reserve  price  prior  to  the  start  of  each 
auction.  Among  other  factors,  the 
Bureau  must  consider  the  amount  of 
spectrum  being  auctioned,  levels  of 
incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  the 
extent  of  interference  with  other 
spectnmi  bands,  and  any  other  relevant 
factors  that  could  have  an  impact  on 
valuation  of  the  spectnmi  being 
auctioned.  The  Commission  concluded 
that  the  Bureau  should  have  the 
discretion  to  employ  either  or  both  of 
these  mechanisms  for  futiire  auctions. 
[See  Amendment  of  Part  of  the 
Commission's  Rules-Competitive 
Bidding  Procedures,  WT  Docket  No.  97- 
82,  Third  Report  and  Order  and  Second 
Further  Notice  of— Proposed  Rule 
Making,  63  FR  770  (January  7,  1998),  13 
FCC  Red.  at  141,  455-456)  (1998). 

92.  In  the  Auction  No.  31  Comment 
Public  Notice  at  5-6,  the  Bureau 
proposed  to  establish  minimum  opening 
bids  for  Auction  No.  31  and  to  retain 
discretion  to  lower  the  minimum 
opening  bids.  Specifically,  for  Auction 
No.  31,  the  Commission  proposed 
calculating  the  minimum  opening  bid 
based  on  information  available  in  the 
form  of  a  Congressional  estimate  of  the 
value  of  the  spectrum. 

93.  In  its  comments,  U  S  West 
Wireless,  LLC  (U  S  West)  argues  that  the 
proposed  minimum  opening  bid 
amounts  have  failed  to  account  for  the 
"overly  stringent"  limitations  adopted 
in  the  700  MHz  First  Report  &  Order  on 
out-of-band  emissions  ("OOBE")  and 
permissible  transmit  power.  (See  U  S 
West  Comments  at  3-4).  We  are  not 


persuaded  that  the  proposed  minimum 
opening  bids  are  too  high.  We  note  that 
in  establishing  OOBE,  the  Commission 
took  into  account  the  impact  of 
limitations  on  interference  from  new 
commercial  licensees  on  public  safety 
service  licensees.  [See  700  MHz  First 
Report  &■  Order  at  103-107).  The 
Commission  stated:  "(W]e  recognize  the 
need  to  adopt  technical  rules  that 
provide  adequate  protection  to  public 
safety  entities  operating  in  this  band. 
We  are  mindful,  however  that  Congress 
also  intended  that  we  establish  rules 
that  will  enable  viable  commercial 
operations  here."  (See  id.].  Thus,  the 
Commission  set  OOBE  limits  that,  while 
achieving  the  primary  goal  of  protecting 
public  safety,  also  struck  a  reasonable 
balance  between  protecting  public 
safety  and  maintaining  the  commercial 
viability  of  this  band. 

94.  Further,  we  note  that  no  other 
parties  commented  on  either  the  OOBE 
and  transmit  power  limits  or  on  the 
proposed  minimum  opening  bids. 
Significantly,  U  S  West  did  not  submit 
an  alternative  proposal  or  substantiate 
its  position  with  an  alternate  valuation 
or  quantitative  analysis.  Moreover,  U  S 
West  did  not  even  comment  on  this 
issue  in  the  service  rule  proceeding. 
Taking  all  of  these  factors  into  account, 
we  will  adopt  the  minimimi  opening 
bids,  as  proposed,  for  the  licenses  in 
Auction  No.  31,  which  are  reducible  at 
the  discretion  of  the  Bureau.  Congress 
has  enacted  a  presimiption  that  unless 
the  Commission  determines  otherwise, 
minimum  opening  bids  or  reserve  prices 
are  in  the  public  interest.  (See  section 
3002(F)  of  the  Budget  Act).  Based  on  our 
experience  in  using  minimiun  opening 
bids  in  other  auctions,  we  believe  that 
minimum  opening  bids  speed  the 
course  of  the  auction  and  ensure  that 
valuable  assets  are  not  sold  for  nominal 
prices,  without  imduly  interfering  with 
the  efficient  assignment  of  licenses.  (See 
47  U.S.C.  309(j)(3)(C)). 

iii.  Bid  Increments  and  Minimum 
Accepted  Bids 

95.  In  the  Auction  No.  31  Comment 
Public  Notice  at  6,  we  proposed  to  use 
a  smoothing  methodology  to  calculate 
minimum  bid  increments.  We  further 
proposed  to  retain  the  discretion  to 
change  the  minimum  bid  increment  if 
circimistances  so  dictate.  (See  id.).  We 
received  no  comment  on  this  issue. 

96.  We  will  adopt  our  proposal  for  a 
smoothing  formula.  The  smoothing 
methodology  is  designed  to  vary  the 
increment  for  a  given  license  between  a 
maximum  and  minimum  value  based  on 
the  bidding  activity  on  that  license.  This 
methodology  allows  the  increments  to 
be  tailored  to  the  activity  level  of  a 


license,  decreasing  the  time  it  takes  for 
active  licenses  to  reach  their  final  value. 
The  formula  used  to  calculate  this 
increment  is  in  Attachment  G. 

97.  We  adopt  our  proposal  of  initial 
values  for  the  maximum  of  0.2,  or  20 
percent  of  the  license  value,  and  a 
minimum  of  0.1,  or  10  percent  of  the 
license  value.  The  Bureau  retains  the 
discretion  to  change  the  minimum  bid 
increment  if  it  determines  that 
circumstances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the 
Automated  Auction  System.  Under  its 
discretion,  the  Bureau  may  also 
implement  an  absolute  dollar  floor  for 
the  bid  increment  to  further  facilitate  a 
timely  close  of  the  auction.  The  Bureau 
may  also  use  its  discretion  to  adjust  the 
minimum  bid  increment  without  prior 
notice  if  circumstances  warrant.  As  an 
alternative  approach,  the  Bureau  may, 
in  its  discretion,  adjust  the  minimum 
bid  increment  gradually  over  a  number 
of  rounds  as  opposed  to  single  large 
changes  in  the  minimum  bid  increment 
(e.g.,  by  raising  the  increment  floor  by 
one  percent  every  round  over  the  course 
of  ten  roimds).  The  Bureau  also  retains 
the  discretion  to  use  alternate 
methodologies,  such  as  a  flat  percentage 
increment  for  all  licenses,  for  Auction 
No.  31  if  circumstances  warrant. 

iv.  High  Bids 

98.  Each  bid  will  be  date-and  time- 
stamped  when  it  is  entered  into  the  FCC 
computer  system.  In  the  event  of  tie 
bids,  the  Commission  will  identify  the 
high  bidder  on  the  basis  of  the  order  in 
which  the  Commission  receives  bids. 
The  bidding  software  allows  bidders  to 
make  multiple  submissions  in  a  round. 
As  each  bid  is  individually  date-and 
time-stamped  according  to  when  it  was 
submitted,  bids  submitted  by  a  bidder 
earlier  in  a  round  will  have  an  earlier 
date  and  time  stamp  than  bids 
submitted  later  in  a  round. 

V.  Bidding 

99.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many  licenses  as 
it  wishes,  subject  to  its  eligibility,  as 
well  as  withdraw  high  bids  from 
previous  bidding  rounds,  remove  bids 
placed  in  the  same  bidding  round,  or 
permanently  reduce  eligibiUty.  Bidders 
also  have  the  option  of  making  multiple 
submissions  and  withdrawals  in  each 
bidding  round.  If  a  bidder  submits 
multiple  bids  for  a  single  license  in  the 
same  round,  the  system  takes  the  last 
bid  entered  as  that  bidder's  bid  for  the 
round,  and  the  date-and  time-stamp  of 
that  bid  reflects  the  latest  time  the  bid 
was  submitted. 

100.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
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automated  bidding  software  or  by 
telephonic  bidding .  (Telephonic  bid 
assistants  are  requ:  red  to  use  a  script 
when  entering  bidi  i  placed  by  telephone. 
Telephonic  bidder  >  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  ca  Is  well  in  advance  of 
the  close  of  a  roim  1.  Normally,  four  to 
five  minutes  are  n«  cessary  to  complete 
a  bid  submission.)  There  will  be  no  on- 
site  bidding  durinj  Auction  No.  31. 

101.  A  bidder's  <  bility  to  bid  on 
specific  licenses  in  the  first  round  of  the 
auction  is  determii  led  by  two  factors:  (i) 
The  licenses  applii  fd  for  on  FCC  Form 
175;  and  (ii)  the  uf  front  payment 
amount  deposited.  The  bid  submission 
screens  will  be  tail  ored  for  each  bidder 
to  include  only  the  se  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 
A  bidder  also  has  1  he  option  to  further 
tailor  its  bid  subm  ssion  screens  to  call 
up  specified  groups  of  licenses. 

102.  The  biddin; ;  software  requires 
each  bidder  to  logi  a  to  the  FCC  auction 
system  during  the  bidding  round  using 
the  FCC  account  ntimber,  bidder 
identification  nun  ber,  and  the 
confidential  securi  ty  codes  provided  in 
the  registration  materials.  Bidders  are 
strongly  encourage  d  to  download  and 
print  bid  confirma  ions  after  they 
submit  their  bids. 

103.  The  bid  entry  screen  of  the 
automated  auction  system  software  for 
Auction  No.  31  allows  bidders  to  place 
multiple  increment  bids,  which  will  let 
bidders  increase  h  gh  bids  from  one  to 
nine  bid  incremen  ts.  A  single  bid 
increment  is  defined  as  the  difference 
between  the  stand  ng  high  bid  and  the 
minimum  accepta  )le  bid  for  a  Ucense. 
The  bidding  softw  ire  will  display  the 
bid  increment  for '  sach  license. 

104.  To  place  a  1  )id  on  a  license,  the 
bidder  must  increi  ise  the  standing  high 
bid  by  one  to  nine  times  the  bid 
increment.  This  is  done  by  entering  a 
whole  number  bet  ween  1  and  9  in  the 
bid  increment  mu  tiplier  (Bid  Mult) 
field  in  the  software.  This  value  wUl 
determine  the  am(  lunt  of  the  bid 
(Amoimt  Bid)  by  i  nultiplying  the  bid 
increment  multipl  ier  by  the  bid 
increment  and  ad(  ling  the  result  to  the 
high  bid  amount  a  ccording  to  the 
following  formula: 

Amount  Bid  =  Hij  h  Bid  +  (Bid  Mult  * 
Bid  Increment) 

Thus,  bidders  ma; '  place  a  bid  that 
exceeds  the  stand  ng  high  bid  by 
between  one  and  ;  line  times  the  bid 
increment.  For  example,  to  bid  the 
minimum  acceptable  bid,  which  is 
equal  to  one  bid  ii  icrement,  a  bidder 
will  enter  "1"  in  1  le  bid  increment 


multiplier  colunu 


and  press  submit. 


105.  For  any  license  on  which  the 
FCC  i.s  designated  as  the  high  bidder 
(i.e.,  a  license  that  has  not  yet  received 
a  bid  in  the  auction  or  where  the  high 
bid  was  withdrawn  and  a  new  bid  has 
not  yet  been  placed),  bidders  will  be 
limited  to  bidding  only  the  minimum 
acceptable  bid.  In  both  of  these  cases  no 
increment  exists  for  the  licenses,  and 
bidders  should  enter  "1"  in  the  Bid 
Mult  field.  Note  that  in  this  case,  any 
whole  nimiber  between  1  and  9  entered 
in  the  multiplier  column  will  result  in 

a  bid  value  at  the  minimum  acceptable 
bid  amount.  Finally,  bidders  are 
cautioned  in  entering  numbers  in  the 
Bid  Mult  field  because,  as  explained  in 
the  following  section,  a  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round,  even  if  mistakenly  or 
erroneously  made,  is  subject  to  bid 
withdrawal  payments. 

vi.  Bid  Removal  and  Bid  Withdrawal 

106.  In  the  Auction  No.  31  Comment 
Public  Notice,  we  proposed  bid  removal 
and  bid  withdrawal  rules.  (See  Auction 
No.  31  Comment  Public  Notice  at  8.) 
With  respect  to  bid  withdrawals,  we 
proposed  limiting  each  bidder  to 
withdrawals  in  no  more  than  two 
rounds  during  the  course  of  the  auction. 
The  two  rounds  in  which  withdrawals 
are  utilized,  we  proposed,  would  be  at 
the  bidder's  discretion.  We  received  no 
comment  on  this  issue. 

107.  In  previous  auctions,  we  have 
detected  bidder  conduct  that,  arguably, 
may  have  constituted  strategic  bidding 
through  the  use  of  bid  withdrawals. 
While  we  continue  to  recognize  the 
important  role  that  bid  withdrawals 
play  in  an  auction,  i.e.,  reducing  risk 
associated  with  efforts  to  secure  various 
geographic  area  licenses  in  combination, 
we  conclude  that,  for  Auction  No.  31, 
adoption  of  a  limit  on  their  use  to  two 
rounds  is  the  most  appropriate  outcome. 
By  doing  so  we  believe  we  strike  a 
reasonable  compromise  that  will  allow 
bidders  to  use  withdrawals.  Chir 
decision  on  this  issue  is  based  upon  our 
experience  in  prior  auctions, 
particularly  the  PCS  D,  E  and  F  block 
auctions,  and  800  MHz  SMR  auction, 
and  is  in  no  way  a  reflection  of  our  view 
regarding  the  likelihood  of  any 
speculation  or  "gaming"  in  this  auction. 

108.  The  Bureau  will  therefore  limit 
the  number  of  rounds  in  which  bidders 
may  place  withdrawals  to  two  roimds. 
These  rounds  will  be  at  the  bidder's 
discretion  and  there  will  be  no  limit  on 
the  number  of  bids  that  may  be 
withdrawn  in  either  of  these  roimds. 
Withdrawals  during  the  auction  will 
still  be  subject  to  the  bid  withdrawal 
payments  specified  in  47  CFR  1.2104(g). 
Bidders  should  note  that  abuse  of  the 


Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  market.  If  a  high 
bid  is  withdravvm,  the  license  will  be 
offered  in  the  next  round  at  the  second 
highest  bid  price,  which  may  be  less 
than,  or  equal  to,  in  the  case  of  tie  bids, 
the  amount  of  the  withdrawn  bid, 
without  any  bid  increment.  The 
Commission  will  serve  as  a  "place 
holder"  on  the  license  until  a  new 
acceptable  bid  is  submitted  on  that 
license. 

109.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  software,  a  bidder  may 
effectively  "unsubmit"  any  bid  placed 
within  that  round.  A  bidder  removing  a 
bid  placed  in  the  same  round  is  not 
subject  to  withdrawal  payments. 
Removing  a  bid  will  affect  a  bidder's 
activity  for  the  round  in  which  it  is 
removed,  i.e.  a  bid  that  is  subsequently 
removed  does  not  count  toward  the 
bidder's  activity  requirement.  This 
procedure,  about  which  we  received  no 
comments,  will  enhance  bidder 
flexibility  during  the  auction.  Therefore, 
we  will  adopt  these  procedures  for 
Auction  No.  31. 

110.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  the  next  roimd,  a  bidder  may 
withdraw  standing  high  bids  from 
previous  rounds  using  the  "withdraw 
bid"  function  (assuming  that  the  bidder 
has  not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  roimd  during  the  auction  is 
subject  to  the  bid  withdrawal  payments 
specified  in  47  CFR  1.2104(g).  The 
procedure  for  withdrawing  a  bid  and 
receiving  a  withdrawal  confirmation  is 
essentially  the  same  as  the  bidding 
procedure  described  in  "High  Bids," 
Section  IV.B.iv. 

111.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  during 
the  course  of  an  auction.  (See  47  CFR 
1.2104(g)  and  1.2109.)  Specifically,  a 
bidder  ("Bidder  X")  that  vdthdraws  a 
high  bid  during  the  course  of  an  auction 
is  subject  to  a  bid  withdrawal  payment 
equal  to  the  difference  between  the 
amoimt  withdrawn  and  the  amount  of 
the  subsequent  winning  bid.  If  a  high 
bid  is  withdrawn  on  a  license  that 
remains  unsold  at  the  close  of  the 
auction.  Bidder  X  will  be  required  to 
make  an  interim  pajmient  equal  to  three 
(3)  percent  of  the  net  amount  of  the 
withdrawn  bid.  This  payment  amount  is 
deducted  from  any  upfront  payments  or 
down  payments  that  Bidder  X  has 
deposited  with  the  Commission.  If,  in  a 


Federal  Register /Vol.  65,  No.  46 /Wednesday,  March  8,  2000 /Notices 


12263 


subsequent  auction,  that  Ucense 
receives  a  valid  bid  in  an  amount  equal 
to  or  greater  than  the  withdrawn  bid 
amount,  then  no  final  bid  withdrawal 
payment  will  be  assessed,  and  Bidder  X 
may  request  a  reftmd  of  the  interim 
three  (3)  percent  payment.  If,  in  a 
subsequent  auction,  the  selling  price  for 
that  license  is  less  than  Bidder  X's 
withdrawn  bid  amoimt,  then  Bidder  X 
will  be  required  to  make  a  final  bid 
withdrawal  payment,  less  the  three 
percent  interim  payment,  equal  to  either 
the  difference  between  Bidder  X's  net 
withdrawn  bid  and  the  subsequent  net 
winning  bid,  or  the  difference  between 
Bidder  X's  gross  withdrawn  bid  and  the 
subsequent  gross  winning  bid, 
whichever  is  less. 

vii.  Special  30  MHz  Nationwide  Bid 
Withdrawal  Procediu-e 

(a)  Background 

112.  For  the  licenses  being  offered  in 
Auction  No.  31,  we  noted  that  there  may 
be  entities  whose  business  plans  are 
such  that  they  may  not  wish  to  acquire 
any  licenses  if  they  are  unable  to 
aggregate  them  all.  {See  Auction  No  31 
Comment  Public  Notice  at  9.)  Our 
current  rules  are  designed  to  facilitate 
the  aggregation  of  licenses,  and  we 
believe  they  are  adequate  to  facilitate 
the  aggregation  of  all  the  10  MHz  or  all 
20  MHz  licenses  or  any  subset  thereof. 
The  bid  withdrawal  provisions  of  our 
Part  1  rules  could,  however,  potentially 
discourage  bidders  from  attempting  a  30 
MHz  nationwide  aggregation  in  an 
auction  where  there  are  divergent 
business  plans.  This  is  because,  were 
such  a  large  aggregation  attempt 
ultimately  to  fail,  a  bidder  might  be  left 
with  a  potentially  large  subset  of 
licenses  that  it  does  not  wish  to  win 
given  its  all-or-nothing  strategy.  The 
bidder  would  then  be  forced  to 
withdraw  all  of  the  high  bids  it  holds 
and  pay  a  bid  withdrawal  payment.  We 
therefore  proposed  and  have  determined 
to  adopt  a  nationwide  bid  withdrawal 
procedure  for  the  747-762  MHz  and 
777-792  MHz  bands  to  Umit  the 
exposure  of  bidders  seeking  a  30  MHz 
nationwide  aggregation. 

(b)  Discussion 

113.  In  its  comments,  PSINet  Inc. 
(PSINet)  asks  that  we  allow  applicants 
that  choose  to  bid  for  a  30  MHz 
nationwide  aggregation  to  maintain  the 
abiUty  to  also  bid  on  regional  30  MHz 
aggregations  and  that  the  "Commission 
adopt  a  similar  scheme  for  entities  that 
desire  to  participate  in  regional  30  MHz 
aggregations  to  Uiat  proposed  by  the 
Commission  for  the  nationwide  30  MHz 
aggregation."  Cisco  Systems,  Inc.  (Cisco) 


submitted  reply  comments  in  which  it 
strongly  urged  the  Commission  to  limit 
withdbrawal  penalties  for  regional  30 
MHz  bidders  by  adopting  the  bidding 
rule  proposed  by  PSINet.  On  reply, 
PSINet  emphasizes  that  the  Conunission 
should  apply  limited  withdrawal 
penalties  to  applicants  seeking  to 
aggregate  30  Jvfflz  by  obtaining  both  the 
10  MHz  and  20  MHz  licenses  in  a  region 
and  contends  that  it  is  "extremely 
unlikely  that  an  entity  will  win  a 
nationwide  30  MHz  aggregation."  Bell 
Atlantic  Mobile,  Inc.  (BAM)  takes  the 
opposite  position  in  its  reply  comments. 
According  to  BAM,  we  should  not 
change  long-standing  auction 
procedures  for  either  nationwide  or 
regional  bidders.  AT&T  Wireless 
Services,  Inc.'s  (AT&T)  reply  conmients 
strongly  suggest  that  the  Commission 
should  reject  PSINet's  request  to  impose 
reduced  bid  withdrawal  penalties  on 
bidders  for  regional,  rather  than 
nationwide,  30  MHz  hcenses. 

114.  In  the  700  MHz  First  Report  &■ 
Order,  the  Commission  directed  the 
Bureau  to  create  a  modified  vdthdrawal 
procedure  for  those  bidders  seeking  a  30 
megahertz  nationwide  aggregation,  i.e., 
those  who  have  the  greatest  exposing 
under  the  standard  bid  withdrawal 
payment  rule.  {See  700  MHz  First  Report 
&■  Order  at  126-127.)  Neither  PSINet  nor 
Cisco  presents  compelling  reasons  why 
the  Bureau  can  or  should  apply  the 
special  rule  to  those  bidders  that  face 
less  exposure.  In  fact,  bidders  in  the 
past  auctions  have  successfully 
aggregated  licenses  under  the  existing 
withdrawal  rules.  However,  the  Bureau 
notes  that  the  existence  of  all-or-nothing 
nationwide  business  plans  presents  a 
imique  situation  for  bidders.  Likewise, 
BAM  has  not  persuaded  the  Bureau  to 
exercise  its  limited  discretion  not  to 
make  this  procedure  available  to  30 
MHz  nationwide  bidders.  Accordingly, 
the  Bureau  will  adopt  the  bid 
withdrawal  provisions  as  stated  in  this 
section. 

115.  Bidders  not  choosing  to  avail 
themselves  of  the  nationwide  bid 
withdrawal  provision  may  still 
aggregate  licenses  subject  to  our 
standard  bid  withdrawal  provisions. 
{See  47  CFR  1.2104(g).)  The  nationwide 
bid  withdrawal  procedure  is  made 
available  to  limit  the  exposure 
associated  with  bid  withdrawal 
payments  for  those  bidders  whose 
business  plans  require  an  all-or-nothing 
aggregation  of  all  licenses  in  the 
auction,  while  still  discouraging 
insincere  bidding.  Under  the 
nationwide  bid  withdrawal  procedure, 
an  applicant  will  be  required  to  declare 
on  its  short-form  application  whether  it 
is  seeking  a  30  MHz  nationwide 


aggregation  and  wishes  to  be  subject  to 
the  nationwide  bid  withdrawal 
provisions.  Instructions  for  doing  so 
will  be  part  of  the  electronic  filing 
system  for  the  short-form  application. 

116.  An  applicant  that  chooses  to  be 
a  nationwide  bidder  will  be  required  to 
be  active  in  each  round  of  bidding  on 
all  licenses  (a  100  percent  activity 
requirement).  A  nationwide  bidder  must 
win  either  the  entire  30  MHz 
nationwide  aggregation  (all  12  licenses) 
or  no  licenses  at  all.  (Note  that  a 
nationwide  bidder  does  not  necessarily 
have  to  be  the  standing  high  bidder  on 
every  license  at  the  end  of  each  round 
in  order  to  fulfill  the  100  percent 
activity  requirement.  Activity  on  a 
license  in  a  given  round  is  defined  as  a 
bidder  either  holding  the  high  bid  from 
the  previous  roimd  or  placing  a  valid 
bid  in  the  current  round.)  Nationwide 
bidders  that  decide  to  no  longer  pursue 
the  nationwide  aggregation  and  hold 
any  high  bids  may  withdraw  those  high 
bids  subject  to  the  modified  withdrawal 
payment  described  herein.  Once  a 
nationwide  bidder  withdraws  a  high  bid 
from  any  market,  it  must  withdraw  any 
remaining  high  bids  it  holds  from  all 
other  markets.  (The  automated  auction 
system  will  dlow  a  nationwide  bidder 
only  to  withdraw  all  of  its  standing  high 
bids  and  not  any  subset  thereof.)  The 
nationwide  bidder  will  then  have  its 
eligibility  reduced  to  zero,  thus  making 
the  bidder  ineligible  to  continue  bidding 
for  any  licenses. 

117.  If  a  30  MHz  nationwide  bidder 
withdraws,  eligibility,  activity  rule 
waivers,  and  withdrawal  roimd 
allowances  will  be  restored  to  beginning 
auction  levels  for  all  other  bidders 
except  for  any  nationwide  bidders  that 
have  withdrawn  from  the  auction  by 
either  withdrawing  their  high  bids  or 
failing  to  meet  the  activity  requirement 
(and  thus  having  their  high  bids 
withdrawn  for  them).  Without  this 
restoration,  few  bidders  would  likely  be 
eligible  to  bid  on  licenses  withdrawn 
late  in  the  auction.  Upon  the 
withdrawal  of  a  nationwide  bidder,  the 
auction  will  pause  for  24  hours  to  allow 
for  the  restoration  of  eligibility,  activity 
rules  waivers,  and  withdrawal 
allowances,  and  for  the  notification  of 
all  auction  participants  that  such  a 
withdrawal  has  occiured.  The  Bureau 
will  contact  the  contact  person  listed  on 
the  FCC  Form  1 75  for  each  quedified 
bidder  that  is  eligible  for  the  restoration 
of  eligibility.  Note  that  non-nationwide 
bidders  that  have  already  dropped  out 
of  the  auction  will  also  have  their 
eligibility,  activity  rules  waivers,  and 
withdrawal  allowances  restored,  and 
any  nationwide  bidders  still  in  the 
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remain.  Once  all  the  nationwide 
bidder's  activity  rule  waivers  are  used, 
its  standing  high  bids  will  be 
withdrawn,  and  eligibility  will  be 
restored  to  other  bidders,  as  described 
herein. 

121.  In  its  comments,  BAM  asks  that 
if  the  Bureau  decides  to  adopt  a  special 
withdrawal  penalty  rule  for  nationwide 
bidders,  any  such  bidder  should  not  be 
allowed  to  have  any  affiliation  or 
bidding  arrangement  with  any  other 
bidder  that  is  pursuing  a  regional  or 
individual  market  bidding  strategy.  We 
agree  with  BAM  on  this  point.  In  the 
Public  Notice,  we  stated  that  any 
applicant  who  chooses  nationwide 
bidder  status  will  not  be  allowed  to  bid 
on  anything  other  than  all  licenses 
comprising  the  30  MHz  nationwide 
aggregation.  (See  Auction  No.  31 
Comment  Public  Notice  at  10.)  We  will 
not  allow  a  bidder  to  do  indirectly  that 
which  we  have  directly  prohibited. 
Thus,  any  bidder  who  seeks  nationwide 
bidding  status  shall  not  have  any 
controlling  interest  in,  or  affiliate 
relationship  with,  any  other  applicant  or 
any  agreement  of  any  kind  relating  to 
the  licenses  being  auctioned. 

122.  AT&T  raises  a  similar  point  in 
seeking  clarification  that  upon 
withdrawal  of  a  nationwide  bidder  from 
the  auction,  the  eligibility  of  all  other 
bidders,  except  "bidding  partners"  of 
the  withdrawing  nationwide  bidder, 
will  be  restored  to  beginning  auction 
levels.  Since  nationwide  bidders  are  not 
permitted  to  enter  into  agreements 
regarding  the  licenses,  AT&T's  point  is 
moot. 

123.  In  reply  comments,  Omnipoint 
Corporation  (Omnipoint)  states  that  the 
bid  withdrawal  process  for  a  nationwide 
bidder  is  not  yet  sufficiently  clear.  In 
support  of  its  position,  Omnipoint  states 
that  it  is  unclear  whether  the  FCC 
requires  nationwide  bidders  to  exercise 
bid  withdrawal.  Contrary  to 
Omnipoint's  contention,  the 
Commission  clearly  stated:  "An 
applicant  that  chooses  to  be  such  a 
nationwide  bidder  would  not  be 
allowed  to  bid  on  anything  other  than 
all  licenses  comprising  the  30  megahertz 
nationwide  aggregation,  and  must  win 
either  this  nationwide  aggregation  or  no 
licenses  at  all.  Thus,  once  such  a 
nationwide  bidder  withdraws  from  a 
market,  it  must  withdraw  from  all 
markets  and  will  be  ineligible  to 
continue  bidding  for  any  licenses."  (See 
700  MHz  First  Report  &■  Order  at  127.) 

If  a  nationwide  bidder  has  standing  high 
bids  on  some  licenses  but  decides  not  to 
continue  bidding  on  other  licenses,  then 
the  bidder  withdraws  its  standing  high 
bids.  This  may  be  accomplished  one  of 
two  ways:  (i)  A  nationwide  bidder  may 


withdraw  standing  high  bids  using  the 
bidding  software.  The  bidding  software 
will  only  allow  a  nationwide  bidder  to 
remove  all  or  none  of  its  standing  high 
bids.  Once  a  nationwide  bidder 
exercises  this  option,  it  is  out  of  the 
auction,  (ii)  A  nationwide  bidder  may 
decide  not  to  bid  on  licenses  on  which 
it  is  not  already  the  standing  high 
bidder.  Once  such  a  bidder's  activity 
rule  waivers  expire,  the  FCC  will 
withdraw  the  standing  high  bids  for  the 
bidder — which  has  the  same  effect  as  if 
the  bidder  had  withdrawn  its  own  bids. 

124.  The  Biu-eau  provides  the 
following  additional  information  in 
response  to  Omnipoint's  Reply 
Comments.  When  a  30  megahertz 
nationwide  bidder  withdraws  a  standing 
high  bid,  initial  maximum  eligibility, 
activity  rule  waivers,  and  withdrawal 
allowances  for  all  other  bidders  are 
restored  to  beginning  auction  levels, 
except  for  those  nationwide  bidders  that 
have  withdrawn  from  the  auction.  Once 
a  nationwide  bidder  is  out  of  the 
auction,  it  cannot  have  its  eligibility 
restored.  Eligibility  restoration  does  not 
affect  the  activity  requirements  of  the 
different  stages.  For  example,  if  a  bidder 
has  eligibility  restored  due  to  the 
withdrawal  from  the  auction  of  a 
nationwide  bidder,  the  bidder  with 
restored  eligibility  would  be  subject  to 
the  activity  rule  of  whatever  stage  the 
auction  is  in  when  the  eligibility  is 
restored.  Finally,  we  reiterate  that  the 
activity  rules  for  Stages  I,  II,  and  III  do 
not  apply  to  nationwide  bidders.  A 
nationwide  bidder  will  not  be  allowed 
to  be  active  on  anything  less  than  all 
licenses  comprising  the  30  megahertz 
nationwide  aggregation.  The  bidder 
must  be  active  on  every  license  in  every 
round,  or  employ  an  activity  rule 
waiver. 

125.  Also,  PSINet  seeks  clarification 
on  two  items.  First,  PSINet  asks  that  the 
Bureau  confirm  that  the  withdrawal 
payment  would  be  calculated  as  the 
difference  between  the  sum  of  the 
withdrawn  bids  and  the  sxun  of  the 
"subsequent  winning  bids"  on  the 
withdrawn  licenses.  PSI  Net  is  correct. 
The  withdrawal  payment  would  be 
calculated  based  on  the  amount  of  the 
wiiming  bids  and  not  based  upon  the 
subsequent  high  bids  in  the  next  round 
of  bidding.  (See  Auction  No.  31 
Comment  Public  Notice  at  10.)  PSI  Net 
also  seeks  clarification  that  the 
withdrawal  payment  for  a  nationwide 
aggregation  will  be  calculated  using  the 
sum  of  all  twelve  withdrawn  bids  and 
the  sum  of  subsequent  bids.  In  that 
regard,  PSINet  is  incorrect.  The 
withdrawal  payment  will  be  calculated 
using  the  sum  of  only  the  withdrawn 
standing  high  bids  and  the  sum  of  the 
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subsequent  winning  bids  for  those 
hcenses.  (See  Auction  No.  31  Comment 
Public  Notice  at  10.) 

viii.  Round  Resuhs 

126.  Bids  placed  during  a  round  will 
not  be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  Commission  will  compile 
repori^s  of  all  bids  placed,  bids 
withdrawn,  current  high  bids,  new 
minimum  accepted  bids,  and  bidder 
eligibility  status  (bidding  eligibility  and 
activity  rule  waivers),  and  post  the 
reports  for  public  access.  Reports 
reflecting  bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
31  will  be  available  before  and  during 
the  auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

ix.  Auction  Annoimcements 

127.  The  FCC  will  use  auction 
aimouncements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
aimouncements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  on  the  Internet. 

X.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

128.  As  noted  in  Section  lI.E.,  after 
the  short-form  filing  deadline, 
applicants  may  make  only  minor 
changes  to  their  FCC  Form  1 75 
applications.  For  example,  permissible 
minor  changes  include  deletion  and 
addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  certain  revisions 
to  exhibits.  Filers  must  make  these 
changes  on-line,  and  submit  a  letter  to: 
Amy  Zoslov,  Chief,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Commvmications  Commission,  445  12th 
Street,  SW,  Washington,  DC  20554. 

A  separate  copy  of  the  letter  should  be 
mailed  to  Howard  Davenport,  Auctions 
and  Industry  Analysis  Division),  briefly 
summeirizing  the  changes.  Questions 
about  other  changes  should  be  directed 
to  Howard  Davenport,  Auctions  and 
Industry  Analysis  Division  at  (202)  418- 
0660. 

V.  Post-Auction  Procedures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

129.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  winning  bids  and  bidders  for  each 
license,  and  listing  bid  withdrawal 
payments  due. 

130.  Within  ten  business  days  after 
release  of  the  auction  closing  public 


notice,  each  winning  bidder  must 
submit  sufficient  funds  (in  addition  to 
its  upfi'ont  payment)  to  bring  its  total 
amoimt  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 
winning  bids  (actual  bids  less  any 
applicable  bidding  credits).  See  47  CFR 
1.2107(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any 
withdrawn  bid  amounts  due  under  47 
CFR  1.2104(g),  as  discussed  in  "Bid 
Removal  and  Bid  Withdrawal,"  Section 
rV.B.vi.  (Upfi-ont  payments  are  applied 
first  to  satisfy  any  withdrawn  bid 
liability,  before  being  applied  toward 
down  payments.) 

B.  Long-Form  Application 

131.  Within  ten  business  days  after 
release  of  the  auction  closing  public 
notice,  winning  bidders  must 
electronically  submit  a  properly 
completed  long-form  application  and 
required  exhibits  for  each  700  MHz 
band  license  won  through  the  auction. 
Winning  bidders  that  are  small 
businesses  or  very  small  businesses 
must  include  an  exhibit  demonstrating 
their  eligibility  for  bidding  credits.  See 
47  CFR  1.2112(b).  Further  fiUng 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

C.  Default  and  Disqualification 

132.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
pa)maent,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
their  final  bid.  See  47  CFR  1.2109(b)  and 
(c).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 
See  47  CFR  1.2109(d). 

D.  Refund  of  Remaining  Upfront 
Payment  Balance 

133.  All  applicants  that  submitted 
upfi-ont  payments  but  were  not  winning 
bidders  for  a  700  MHz  license  may  be 
entitled  to  a  refund  of  their  remaining 
upfront  payment  balance  after  the 
conclusion  of  the  auction.  No  refund 
will  be  made  unless  there  are  excess 
funds  on  deposit  from  that  applicant 


after  any  applicable  bid  withdrawal 
payments  have  been  paid. 

134.  Bidders  that  drop  out  of  the 
auction  completely  may  be  eligible  for 
a  refund  of  their  upfront  payments 
before  the  close  of  the  auction. 
However,  bidders  that  reduce  their 
eligibility  and  remain  in  the  auction  are 
not  eligible  for  partial  refunds  of  upfront 
payments  imtil  the  close  of  the  auction. 
Qualified  bidders  that  have  exhausted 
all  of  their  activity  rule  waivers,  have  no 
remaining  bidding  eligibility,  and  have 
not  withdrawn  a  high  bid  during  the 
auction  must  submit  a  written  refund 
request  which  includes  wire  transfer 
instructions,  a  Taxpayer  Identification 
Number  ("TIN"),  and  a  copy  of  their 
bidding  eligibility  screen  print,  to: 
Federal  Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accoxmting  Group,  Shirlev  Hanberry 
445  12th  Street,  SW,  Room  1-A824, 
Washington,  DC  20554. 

135.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  Refund  Information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  request  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  request  has  been  approved,  a 
refund  will  be  sent  to  the  party 
identified  in  the  refund  iniormation. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact 
Michelle  Bennett  oi^il  Glasser  at  (202) 
41&-1995. 

Federal  Communications  Commission. 

Louis  Sigalos, 

Deputy  Chief,  Auctions  and  Industry  Analysis 

Division. 

[FR  Doc.  00-5544  Filed  3-7-00;  8:45  am] 

BILUNC  CODE  671 2-01 -l> 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Thursday,  March  9. 
2000,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  pursuant  to 
sections  552b(c)(2),  (c)(6).  (c)(8),  (c)(9) 
(A)(ii),  and  (c)(9)(B)  of  Title  5.  United 
States  Code,  to  consider  matters  relating 
to  the  Corporation's  resolution  and 
corporate  activities. 

"rhe  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 
N.W.,  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
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to  Mr.  Robert  E. 
Secretary  of  the 
898-6757. 

Dated:  March  6.  2*0. 

Federal  Deposit  Insurance 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  00-5750  Filed 
BILUNG  CODE  S714-01-« 


Fe  dman,  Executive 
Co  rporation.  at  (202) 
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FEDERAL  MARrn|ME  COMMISSION 

Notice  of  Agreem4nt(8)  Filed 

The  Commissioi  i  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  unde  r  the  Shipping  Act  of 
1984.  Interested  piirties  can  review  or 
obtain  copies  of  a^  reements  at  the 
Washington,  DC  o  fices  of  the 
Commission,  800  :  Jorth  Capitol  Street, 
N.W.,  Room  962.  ftiterested  parties  may 
submit  comments  Ion  an  agreement  to 
the  Secretary,  Fed  sral  Maritime 
Commission,  Was  lington,  DC  20573, 
within  10  days  of  he  date  this  notice 
appears  in  the  Fed  eral  Register. 

Agreement  No.:  207-011649-002. 

Title:  Interocear  Lines,  hic.  and 
Trinity  Shipping  Line,  S.A.  Joint 
Operating  Agreem  ent. 

Parties:  Interoce an  Lines,  Inc.,  Trinity 
Shipping  Line,  S.A. 

Synopsis:  The  proposed  modification: 
(1)  Deletes  reference  to  specific  vessels 
to  be  employed,  (; )  Specifies  that  two 
vessels  of  approxi  mately  520  TEU 
capacity  and  a  ser  dee  speed  of 
approximately  16  knots  will  be 
employed,  (3)  Pro  iddes  that  if  a  third 
vessel  is  employed,  the  parties  shall 
share  operating  cc  sts  thereof,  (4)  That 
automatic  renewa  shall  be  for  periods 
of  one  year,  and  (1  >)  Colombia  is  added 
to  the  itinerary. 

Agreement  No.:  232-011694. 

Title:  CMA  CGM/China  Shipping 
Container  Lines  C  ross  Space  Charter, 
Sailing  and  Coopurative  Working 
Agreement. 

Parties:  CMA  C  iM  S.A.  ("CMA 
COM")  China  Shi  iping  Container  Lines. 

Synopsis:  Unde  r  the  proposed 
agreement,  the  parties  agree  to  share 
space  and  to  oper  ite  a  slot  exchange 
agreement  on  ves  sels  operating  in  the 
trades  between  the  U.S.  East  Coast  and 
ports  in  Panama,  amaica  and  ports  in 
the  Far  East  in  thi  i  Japan/Hong  Kong 
range.  It  also  auti  orizes  the  parties  to 
engage  in  certain  cooperative  activities 
involving  charter  ng  of  space,  facilities 
and  supplies. 

Agreement  No.  232-011695. 

Title:  CMA  CG  i^/Norasia  Reciprocal 
Space  Charter,  Si  iling  and  Cooperative 
Working  Agreem  mt. 


Parties:  CMA  CGM  Norasia  Lines 
(Malta)  Ltd. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  share  space 
and  exchange  slots  aboard  their  vessels 
in  the  trade  between  United  States  West 
Coast  ports,  and  inland  U.S.  points  via 
such  ports,  and  ports  and  points  in  the 
Far  East,  Sri  LaiJca,  and  the  Eastern  and 
Western  Mediterranean  Sea.  It  would 
also  permit  the  parties  to  agree  on  the 
nimiber  and  size  of  vessels  to  be 
operated  in  the  trade  and  to  coordinate 
their  vessel  services. 

Dated:  March  3,  2000. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  00-5655  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicant 

Notice  is  hereby  given  that  the 
following  applicant  has  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knovring  of  any  reason  why 
any  of  the  following  applicant  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  D.C.  20573. 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary  Applicant: 

Martin  E.  Button,  Inc.,  55  New  Montgomery 
Street,  Suite  400,  San  Francisco,  CA  94105, 
Officers:  Jennifer  Rixford,  Secretary, 
(Qualifying  Individual),  Martin  E.  Button, 
President 

Dated:  March  3,  2000. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-5654  Filed  3-7-00;  8:45  am] 

BILUNG  COOe  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  DATE:  11  a.m.,  Monday,  March 
13,  2000. 


PUkCE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  fi-om  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  March  3.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-5673  Filed  3-3-00;  4:13  pm] 

BILUNG  COOE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  collections; 
Comment  Request 

The  Department  of  Health  and  Himian 
Services  (DHHS),  Office  of  the  Secretary 
will  periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1 .  Survey  of  Grant 
Recipients — NEW — The  Office  of  Grants 
and  Acquisition  Management  (OGAM) 
in  compliance  with  Executive  Order 
12862  conduct  surveys  to  collect  data 
from  grant  recipients  regarding  the 
performance  of  the  grants  management 
operations  of  the  Department's 
Operating  Divisions  (OPDIVs)  and  their 
awarding  components.  These  surveys 
will  provide  OGAM  and  OPDIVs  and 
their  awarding  components  a  necessary 
tool  for  the  evaluation  of  the  awarding 
components'  operational  performance. 
Respondents:  State  and  local 
government,  Businesses  or  other  for 
profit  organizations,  non-profit 
institutions,  small  businesses;  Total 
Annual  Number  of  Respondents:  2,667; 
Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  15 
minutes;  Estimated  Annual  Biu-den  667 
hoiirs. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington  DC,  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  March  1,  2000. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  00-5636  Filed  3-7-00;  8:45  am) 

BILUNG  CODE  41SO-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Fernald  Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

NAME:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Fernald  Health 
Effects  Subcommittee. 

TIMES  AND  DATES:  1  pm— 8:30  p.m., 
March  22,  2000.  9  am— 5  p.m.,  March 
23,  2000. 


PLACE:  The  Plantation,  9660  Dry  Fork 

Road,  Harrison,  Ohio  45020,  telephone 

513/367-5610. 

STATUS:  Open  to  the  public,  limited  only 

by  the  space  available.  The  meeting 

room  accommodates  approximately  50 

people. 

BACKGROUND:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  1996.  the 
Department  of  Health  and  Human 
Services  (HHS)  was  given  the 
responsibility  and  resources  for 
conducting  epidemiologic  investigations 
of  residents  of  communities  in  the 
vicinity  of  DOE  facilities,  workers  at 
DOE  facilities,  and  other  persons 
potentially  exposed  to  radiation  or  to 
potential  hazards  from  non-nuclear 
energy  production  use.  HHS  delegated 
program  responsibility  to  CDC. 

In  addition,  a  memo  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  pubUc  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superhind").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
form  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 
PURPOSE:  This  subcommittee  is  charged 
with  providing  advice  and 
reconmiendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR, 
regarding  community,  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  pubUc  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to 
provide  a  fonmi  for  community, 
American  Indian  Tribal,  and  labor 
interaction  and  serve  as  a  vehicle  for 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC 
and  ATSDR. 

MATTERS  TO  BL  DISCUSSED:  Agenda  items 
include  presentations  from  ATSDR  on 
the  draft  public  health  assessment  and 
the  Fernald  uranium  recycle  sources 
and  potential  exposures  at  Fernald  from 
major  constituents;  a  report  from 
ATSDR  on  the  Health  Professionals 


Seminar;  a  progress  report  from  the 
University  of  Cincinnati  on  radon  and 
cigarette  smoking  assessment  in  Fernald 
workers;  a  presentation  on  cancer 
mortality  due  to  radiation  and  chemical 
exposure  among  Fernald  workers;  and  a 
discussion  of  the  evaluation  project 
progress. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Mike  R.  Donnelly, 
Radiation  Studies  Branch,  Division  of 
Enviroiunental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  CDC,  1600 
Clifton  Road,  NE,  M/S  E-39.  Atlanta, 
Georgia  30333,  telephone  404/639- 
2550,  fax  404/639-2575. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  aimouncements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  ATSDR. 

Dated:  March  2.  2000. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDCl 

[FR  Doc.  00-5584  Filed  3-7-00:  8:45  am] 

MLUNO  CODE  4163-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Head  Start  Grant  Application 
and  Budget  Instrtunent 

OMB  No.  .0970-0207 

Description:  The  Head  Start  program 
is  promulgating  a  Head  Start  Grant 
Application  and  Budget  Instrument  to 
standardize  the  grant  application 
information  which  is  also  instituting  a 
three  year  grant  funding  cycle  so  that 
applications  will  only  submit  full 
applications  in  their  first  year  of  their 
three  year  funding  cycle.  In  addition, 
the  Grant  Application  and  Budget 
Instnmient  will  be  available  on  a  data 
disk  and  can  be  transmitted 
electronically  to  Regional  Offices.  The 
Administration  Children,  Youth  and 
Families  believes  that,  in  promulgating 
this  application  document,  the  process 
of  applying  for  grants  for  the  Head  Start 
program  will  be  more  efficient  for  the 
applicants. 

Respondents:  Head  Start  Grantees. 
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Head  Start  GABI 


Reports  Clearance 
OMB  Comment: 
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Annual  Burden  Estimates 


Instrument 


Number  of 
respondents 


Number  of 
responses 
per  re- 
spondent 


1,513 


1 


Average 

burden 

hours  per 

response 


33 


Total  bur- 
den hours 


49,929 


Estimated  Total  Ar  nual  Burden  Hours:  49,929. 

Additional  Infoi  motion:  Copies  of  the 
proposed  collectio  n  may  be  obtained  by 
writing  to  The  Adi  ninistration  for 
Children  and  Fam  lies,  Office  of 
Information  Servic  es.  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW, 
Washington,  DC  2  )447,  Attn:  ACF 


Officer. 

OMB  is  required  to 


make  a  decision  c(  inceming  the 
collection  of  infor  nation  between  30 
and  60  days  after  j  lublication  of  this 
document  in  the  F  ederal  Register. 
Therefore,  a  comn  ent  is  best  assured  of 
having  its  full  effe  :t  if  OMB  receives  it 
within  30  days  of  jublication.  Written 
comments  and  rec  ammendations  for  the 
proposed  informa  ion  collection  should 
be  sent  directly  to  the  follov«ng:  Office 
of  Management  ar  d  Budget,  Paperwork 


Reduction  Project 


Washington,  DC  2p503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  March  2.  2^00 
Bob  Sargis. 

Reports  Clearance  C  ffi 
[FR  Doc.  00-5540  Fi  led 

BILUNG  CODE  4184-01-  » 


725  17th  Street,  NW. 


icer. 

3-7-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOB-0^] 

Microbiology  Devices;  Reclassification 
of  Fully  Automated  Short-Term 
Incubation  Cycle  iAntlmicrobial 
Susceptibility  Dei/ices  From  Class  III  to 
Class  II 

agency:  Food  an(  Drug  Administration, 

HHS. 

ACTION:  Notice  of  banel 

recommendation. 


Fo)d 


(IDA) 


SUMMARY:  The 

Administration 
public  comment 
the  Microbiology 
Panel)  to  reclassify 
short-term  incubation 
antimicrobial 
from  class  III  to  c 
this  recommendation 
reclassification 


sus  :e 


and  Drug 
is  announcing  for 
I  be  recommendation  of 
Devices  Panel  {the 
the  fully  automated 

cycle 
ptibility  devices 
ass  II.  The  Panel  made 
after  reviewing  the 
ion  submitted  by 


p  itit 


bioMeAElrieux  Vitek,  Inc.,  and  other 
publicly  available  information.  FDA  is 
also  announcing  for  public  comment  its 
tentative  findings  on  the  Panel's 
recommendation.  After  considering  any 
public  comments  on  the  Panel's 
recommendation  and  FDA's  tentative 
findings,  FDA  will  approve  or  deny  the 
reclassification  petition  by  order  in  the 
form  of  a  letter  to  the  petitioner.  FDA's 
decision  on  the  reclassification  petition 
will  be  announced  in  the  Federal 
Register.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
notice  of  availability  of  a  guidance 
document  that  would  serve  as  a  special 
control  for  the  reclassified  device. 
DATES:  Submit  written  comments  by 
June  7,  2000. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L.  Hackett,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3084. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  (Regulatory  Authorities) 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Pub.  L.  94-295),  the  Safe 
Medical  Devices  Act  of  1990  (Pub.  L. 
101-629),  and  the  FDA  Modernization 
Act  of  1997  (Pub.  L.  105-115), 
established  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  act  (21  U.S.C.  360c)  established 
three  categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness.  The 
three  categories  of  devices  are  class  I 
(general  controls),  class  n  (special 
controls),  and  class  III  (premarket 
approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 


devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  ni  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
III  and  require  premarket  approval, 
unless  and  until  the  device  is 
reclassified  into  class  I  or  II  or  FDA 
issues  an  order  finding  the  device  to  be 
substantially  equivalent,  under  section 
513(i)  of  the  act,  to  a  predicate  device 
that  does  not  require  premarket 
approval.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  21  CFR  part  807 
of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  until  FDA  issues  a  final 
regulation  imder  section  515(b)  of  the 
act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Reclassification  of  classified 
postamendinents  devices  is  governed  by 
section  513(f)(2)  of  the  act.  This  section 
provides  that  FDA  may  initiate  the 
reclassification  of  a  device  classified 
into  class  III  imder  section  513(f)(1)  of 
the  act,  or  the  manufacturer  or  importer 
of  a  device  may  petition  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  for  the  issuance  of  an  order 
classifying  the  device  in  class  I  or  class 
II.  FDA's  regulations  in  §860.134  (21 
cm  860.134)  set  forth  the  procedures 
for  the  filing  and  review  of  a  petition  for 
reclassification  of  such  class  III  devices. 
In  order  to  change  the  classification  of 
the  device,  it  is  necessary  that  the 
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proposed  new  class  have  sufficient 
regulatory  controls  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  for  its 
intended  use. 

Under  section  513(f)(2){B){i)  of  the 
act,  the  Secretary  may,  for  good  cause 
showm,  refer  a  petition  to  a  device 
classification  panel.  The  Panel  shall 
make  a  recommendation  to  the 
Secretary  respecting  approval  or  denial 
of  the  petition.  Any  such 
recommendation  shall  contain:  (1)  A 
summary  of  the  reasons  for  the 
recommendation,  (2)  a  simimary  of  the 
data  upon  which  the  recommendation  is 
based,  and  (3)  an  identification  of  the 
risks  to  health  (if  any)  presented  by  the 
device  with  respect  to  which  the 
petition  was  filed. 

n.  Regulatory  History  of  the  Device 

The  fully  automated  short-term 
incubation  cycle  antimicrobial 
susceptibility  device  intended  for 
determining  the  susceptibility  patterns 
of  microorganisms  to  various 
antimicrobial  agents  is  a 
postamendments  device  classified  into 
class  in  under  section  513(f)(1)  of  the 
act.  Prior  to  1976,  antimicrobial 
susceptibiUty  disks  were  regulated  as 
drugs.  In  1976,  with  the  passage  of  the 
1976  amendments,  all  antimicrobial 
susceptibility  products  were  considered 
transitional  devices  and  automatically 
classified  into  class  in.  In  1978,  the 
Vitek  system  for  antimicrobial 
susceptibility  testing  was  approved.  In 
1980,  the  antimicrobial  susceptibility 
test  (AST)  disks  device  and  the  AST 
powder  device  were  classified  into  class 
n.  The  semi-automated  and  automated 
methodologies  were  subject  to  class  III 
controls  because  they  were  not 
substantially  equivalent  to  traditional 
antibiotic  disks  and  powders.  In  1983, 
FDA  denied  a  petition  requesting  the 
AST  disks  devices  to  be  reclassified  into 
class  I.  In  1984,  the  semi-automated  and 
automated  AST  methodologies  were 
reclassified  into  class  II.  The  petition 
did  not  address  the  fully  automated 
short-term  incubation  cycle 
methodologies.  On  July  2,  1997,  FDA 
received  a  petition  fi-om  bioMeAElrieux 
Vitek,  Inc.,  requesting  reclassification  of 
the  fully  automated  short-term 
incubation  cycle  antimicrobial 
susceptibility  devices  from  class  III  to 
class  II  under  section  513(f)(2)  of  the  act 
and  §  860.134,  based  on  information 
submitted  in  the  petition. 

Consistent  with  the  act  and  the 
regulation,  FDA  referred  the  petition  to 
the  Panel  for  its  recommendation  on  the 
requested  change  in  classification. 


m.  Device  Description 

The  fully  automated  short-term 
incubation  cycle  antimicrobial 
susceptibility  device  is  intended  to 
determine,  in  less  than  16  hours,  the 
antimicrobial  susceptibility  of 
nonfastidious  aerobic  and/or  facultative 
anaerobic  bacteria  to  FDA-approved 
antimicrobial  agents.  These  devices  are 
based  on  optical  detection  of  growth  of 
bacterial  isolates  in  media  with  selected 
antimicrobial  concentrations  during  a 
short  term,  less  than  16  hours, 
incubation  cycle.  Test  results  are  used 
as  an  aid  for  the  physician  in  making 
therapeutic  decisions  involving  the 
administration  of  antimicrobial  drugs. 

IV.  Recommendations  of  the  Panel 

At  a  public  meeting  on  February  13, 
1998,  the  Panel  unanimously 
recommended  that  the  fully  automated 
short-term  incubation  cycle 
antimicrobial  susceptibility  devices  be 
reclassified  from  class  m  to  class  n.  The 
Panel  believes  that  class  11  with  special 
controls  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device.  Those  special  controls 
include:  (1)  The  use  of  updated  and 
appropriate  "challenge  strains,"  (2)  the 
use  of  a  nephelometer  for  preparing  the 
inoculum,  (3)  application  of  "acceptable 
error"  as  a  range  with  confidence 
intervals,  (4)  identification  of  a 
predicate  device  for  comparative 
clinical  performance  testing,  and  (5) 
guidelines  in  the  FDA  guidance 
docimient  entitled  "Review  Criteria  for 
Assessment  of  Antimicrobial 
Susceptibility  Devices."  In  addition,  the 
Panel  believes  there  is  the  need  for  a 
postmarketing  action  plan,  which  the 
Panel  called  "postmarket  surveillance," 
to  review  problems  as  they  arise.  (See 
further  discussion  under  section  K  of 
this  document). 

The  Panel  stated  that  special  controls 
will  diminish  some  of  the  risks 
associated  with  the  inappropriate  use  of 
antimicrobial  agents,  including  the 
potential  risk  of  death  associated  with 
an  ineffective  antimicrobial  agent. 

V.  Risks  to  Health 

After  considering  the  information 
discussed  by  the  Panel  during  the 
meeting  on  February  13,  1998,  the 
published  literature,  and  the  Medical 
Device  Reporting  (MDR)  system  reports, 
FDA  believes  the  following  risks  are 
associated  with  the  use  of  fully 
automated  short-term  incubation  cycle 
antimicrobial  susceptibility  devices. 

When  an  antimicrobial  agent  result  is 
erroneously  reported  to  the  clinician  as 
"sensitive"  and  in  reality  is  "resistant," 
the  patient  may  be  treated 


inappropriately  and  inadvertently 
subjected  to  an  exacerbation  of  the 
infection,  drug  reaction,  an  extended 
hospital  stay,  collateral  infections,  or 
possibly  death. 

When  an  antimicrobial  agent  result  is 
erroneously  reported  to  the  clinician  as 
"resistant"  and  in  reality  is  "sensitive," 
the  appropriate  treatment  may  be 
delayed  writh  a  similar  potential  of 
severe  sequelae. 

VI.  Summary  of  Reasons  for 
Recommendation 

Based  on  the  Panel  members'  personal 
knowledge  and  clinical  experience  with 
the  device,  the  data  and  information 
contained  in  the  petition,  the 
information  provided  by  FDA,  and  the 
open  discussions  during  the  Panel 
meeting,  the  following  reasons  were 
given  by  the  Panel  in  support  of  its 
recommendation  to  reclassify  the  fully 
automated  short-term  incubation  cycle 
antimicrobial  susceptibility  device  for 
use  in  the  rapid  determination  of  the  in 
vitro  susceptibiUty  of  nonfastidious 
aerobic  and  facultative  anaerobic 
organisms  to  antimicrobial  agents  fiDm 
class  III  into  class  11: 

1 .  The  safety  and  effectiveness  of  the 
fully  automated  short-term  incubation 
cycle  antimicrobial  susceptibility  device 
has  become  well-established  since 
approval  of  the  first  device  in  1978. 

2.  The  establishment  of  special 
controls,  in  addition  to  general  controls, 
provides  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  fully 
automated  short-term  incubation  cycle 
antimicrobial  susceptibility  device. 

3.  The  rate  of  serious  complications 
from  the  fully  automated  short-term 
incubation  cycle  antimicrobial 
susceptibility  device  is  low  and  can  be 
effectively  minimized  by:  (a)  Evaluating 
the  system  with  updated  challenge 
strains  of  organisms,  as  well  as  those 
organisms  that  are  appropriate  to  the 
antimicrobial  being  tested;  (b)  using  a 
nephelometer  for  preparing  the 
inoculum;  (c)  using  application  of 
"acceptable  error"  as  a  range  with 
confidence  intervals;  (d)  conducting 
adequate  and  appropriate  clinical 
testing;  and  (e)  enforcing  labeling 
restrictions  and  ensuring  adherence  to 
the  guidelines  described  in  the  FDA 
guidance  document  entitled  "Review 
Criteria  for  Assessment  of  Antimicrobial 
Susceptibility  Devices." 

The  Panel  has  identified  the  risks  to 
health  regarding  the  use  of  the  fully 
automated  short-term  incubation  cycle 
AST  system  as  the  reporting  of 
erroneous  results.  Insufficient  testing  of 
each  unique  antimicrobial  agent  with  an 
inappropriate  clinical  and  challenge 
organism,  the  use  of  an  uncalibrated 
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that  the  fully 
incubation  cycle 
be  reclassified  into 
controls  provide 
of  the  safety  and 
device,  and  there  is 

to  establish 
provide  such 


Based  on  the  in  brmation  discussed 
by  the  Panel  during  the  February  13. 
1998,  Panel  meeti  ig.  the  published 
literature,  the  infc  rmation  presented  in 
the  petition,  and  t  le  literature  searches 
done  by  FDA,  the  Panel  believes  that 
there  is  reasonablif  knowledge  of  the 
benefits  of  the  de\  ice  when  used  for  the 
determination  of  i  ntimicrobial 
susceptibilities.  T  le  fully  automated 
short-term  incuba  ion  cycle 
antimicrobial  sus(  eptibility  device 
provides  a  more  t;  mely  laboratory  report 
and  clinical  inter  ention.  The  sooner 
the  clinician  has  t  de  results  of 
susceptibility  test  ng,  providing  controls 
are  in  place  to  minimize  erroneous 
results,  the  soonei  the  patient  can  be 
placed  on  approp  "iate  therapy,  thereby 
increasing  the  probability  of  faster 
recovery. 

Automated  anti  microbial 
susceptibility  devices  have  been  in  the 
marketplace  over  25  years.  There  is 
significant  scienti  fie  and  medical 
information  avail  ible  regarding  the 
natiure,  complexity,  and  problems 
associated  with  tl  lese  devices.  With  the 
short-term  incuba  tion  cycle  devices,  the 
error  rate  tends  tc  be  higher  because  of 
decreased  incuba  ion  times  and  the  use 
of  algorithms  to  determine  resistance. 
Because  of  this,  tie  results  can  more 
profoundly  affect  the  clinical  decision. 
This  occurs  frequ  sntly  vdth  certain 
organisms  pneun  oniae,  and  specific 
antimicrobial  age  it-bacterial  pathogen 
combinations. 

FDA  believes  tliat  the  special  controls 
discussed  in  sect  on  VIII  of  this 
document  are  cap  able  of  providing 
reasonable  assura  nee  of  the  safety  and 
effectiveness  of  tJ  le  fully  automated 
short-term  incubi  tion  cycle 
antimicrobial  sua  ceptibility  device  with 
regard  to  the  ider  tified  risks  to  health 
with  the  use  of  tl  is  device. 

Vm.  Special  Coi^ls 

In  addition  to 
believes  that  a 
established  to  mi>iimize 
health  identified 
device.  The  spec 


sp  Bcial  I 


j  eneral  controls,  FDA 
control  should  be 
the  risks  to 
with  the  use  of  this 
al  control  will  be  an 


FDA  guidance  document  as  described 
below. 

A.  FDA  Guidance  Document 

The  FDA  guidance  dociunent  that 
would  serve  as  a  special  control 
provides  information  to  help 
manufacturers  address  the  risks 
identified  by  the  Panel.  The  guidance 
document  describes  a  means  by  which 
fully  automated  short-term  incubation 
cycle  antimicrobial  susceptibility 
devices  may  comply  with  the 
requirement  of  specicd  controls  for  class 
II  devices.  Designation  of  this  guidance 
document  as  a  special  control  means 
that  manufacturers  attempting  to 
establish  that  their  device  is 
substantially  equivalent  to  a  predicate 
device  must  demonstrate  that  the 
proposed  device  complies  with  either 
the  specific  recommendations  of  this 
guidance  or  some  alternative  control 
that  provides  equivalent  assurances  of 
safety  and  effectiveness.  Fully 
automated  short-term  incubation  cycle 
antimicrobial  susceptibility  devices 
remain  subject  to  premarket  approval 
unless  and  until  reclassified  by  FDA. 

Adherence  to  the  revised  FDA 
guidance  docimient  entitled  "Review 
Criteria  for  Assessment  of  Antimicrobial 
Susceptibility  Devices"  (Ref.  1}  can 
control  the  risks  associated  with 
inappropriate  challenge  strains  being 
used  in  clinical  testing, 
nonstandardized  preparation  of 
inoculum,  varying  interpretations  of 
error  ranges,  and  clinical  performance 
testing.  Each  of  these  risks  is  addressed 
in  the  guidance  document. 

1.  Appropriate  Challenge  Strains 

Inappropriate  testing,  too  few 
samples,  and  lack  of  attention  to  the 
specific  antimicrobial/organism 
relationships  that  were  approved  by  the 
Center  for  Drug  Evaluation  and 
Research,  should  be  avoided.  In  the 
process  of  doing  preclinical  and  clinical 
studies,  testing  of  the  device  with  well- 
characterized  strains  may  detect 
possible  areas  where  the  device  needs 
improvement,  as  well  as  providing  a 
greater  confidence  in  the  reporting  of 
results  with  the  use  of  the  device. 

2.  Standardized  Preparation  of 
Inoculum 

An  acknowledged  source  of  error  in 
all  systems  is  the  use  of  an 
inappropriate  inoculum.  If  the  inoculiun 
density  falls  outside  of  the  established 
range,  the  results  may  provide 
inaccurate  reports  of  "sensitive"  or 
"resistant."  The  use  of  a  nephelometer 
alleviates  visual  acuity  and  ambiguity  in 
determining  a  specific  turbidity 
endpoint.  As  discussed  in  the  guidance, 
the  National  Committee  for  Clinical 


Laboratory  Standards  (NCCLS)  Methods 
for  Dilution  Antimicrobial  Susceptibility 
Tests  for  Bacteria  That  Grow 
Aerobically  [M7-A^),  recommends  use 
of  a  nephelometer  as  an  option  for 
preparing  the  inoculum. 


3.  Application  of  "Acceptable  Error"  as 
a  Range  With  Confidence  Intervals 

By  using  an  acknowledged  standard 
(e.g.,  95  percent  confidence  intervals  for 
agreement  and  error  rates  that  must  fall 
within  specified  boimds),  a  consistent 
threshold  can  be  imiversally  applied. 

4.  Appropriate  Clinical  Performance 
Testing 

FDA  approves  antimicrobial  agents 
with  specific  indications  for  use.  Many 
antimicrobial  agents  will  show  activity 
with  only  "selected"  organisms.  When 
manufacturers  are  performing  clinical 
tests  on  their  systems,  it  is  essential  to 
test  only  those  organisms  specifically 
identified  in  the  "Indication  for  Use" 
statement  of  the  approved  drug.  These 
are  the  organisms  for  which  the 
clinician  will  require  susceptibility 
results  for  treating  the  patient. 

5.  Reference  to  the  Cmrent  Guidelines 
Established  in  Standards  Published  by 
the  NCCLS 

The  quality  of  the  device  is  enhanced 
by  conforming  to  accepted  standards. 
Standards  listed  in  the  FDA  guidance 
document  include  the  most  recent 
version  of  Performance  Standards  for 
Antimicrobial  Disk  Susceptibility  Tests 
(M2-A-),  Methods  for  Dilution 
Antimicrobial  Susceptibility  Tests  for 
Bacteria  that  Grow  Aerobically 
{M7-A-),  Development  of  In  Vitro 
Susceptibility  Criteria  and  Quality 
Control  Parameters  {M23-A-),  and 
Performance  Standards  for 
Antimicrobial  Susceptibility  Testing 
(M100-A-). 

K.  FDA's  Tentative  Findings 

FDA  agrees  with  the  Panel's 
recommendation.  However,  FDA 
interprets  the  term,  "postmarket 
surveillance,"  as  used  by  the  Panel,  to 
mean  continuation  of  the  industry-wide 
activity  already  in  place  to  r*view  any 
problems  with  these  devices  as  they 
develop.  Many  laboratories  participate 
in  various  recognized  surveys,  which 
are  widely  subscribed  to  and  sent  out 
regularly.  The  results  of  these  surveys 
are  reviewed,  tabulated,  often  listed  by 
device,  and  published.  For  example,  the 
College  of  American  Pathology  provides 
an  extensive  survey  program.  The 
Centers  for  Disease  Control  and 
Prevention  do  periodic  testing  to 
evaluate  potential  problems  with 
susceptibility  testing  and  disseminate 
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the  results  of  that  research.  There  is  also 
the  Med-Watch  program  as  well  as  the 
Medical  Device  Reporting  system  to 
identify  problems  or  trends  associated 
with  these  devices.  The  agency  believes 
the  above  survey,  testing,  and  reporting 
programs  provide  adequate  postmarket 
surveillance.  The  development  of  an 
FDA  guidance  as  a  special  control  will 
minimize  the  major  sources  of 
erroneous  reporting  associated  with  the 
fully  automated  short-term  incubation 
cycle  antimicrobial  susceptibility 
device.  Because  special  controls,  in 
addition  to  general  controls,  would 
provide  reasonable  assurance  of  safety 
and  effectiveness,  the  device  should  be 
classified  into  class  II.  There  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance. 

X.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday: 

1.  FDA  Guidance  Document,  "Review 
Criteria  for  Assessment  of  Antimicrobial 
Susceptibility  Devices,"  2000  revision. 

2.  NCCLS  Approved  Standard.  M2 
(most  recent  approved  supplement). 
Performance  Standards  for 
Antimicrobial  Disk  Susceptibility  Tests, 
Wayne,  PA. 

3.  NCCLS  Approved  Standard,  M7 
(most  recent  approved  supplement), 
Methods  for  Dilution  Antimicrobial 
Susceptibility  Tests  for  Bacteria  That 
Grow  Aerobically,  Wayne,  PA. 

4.  NCCLS  Approved  Standard,  MlOO 
(most  recent  approved  supplement). 
Performance  Standards  for 
Antimicrobial  Susceptibility  Testing, 
Wayne,  PA. 

5.  NCCLS  Approved  Standard,  M23 
(most  recent  approved  supplement). 
Development  of  In  Vitro  Susceptibility 
Testing  Criteria  and  Quality  Control 
Parameters,  Wayne,  PA. 

6.  Transcript  of  the  Microbiology 
Devices  Panel  Meeting,  February  13, 
1998. 

XI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  reclassification 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


Xn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
notice  under  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (Public 
Law  96-354)  (as  amended  by  subtitle  D 
of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (PubUc  Law  104- 
121),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4)). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  reclassification 
action  is  consistent  with  the  regiilatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
reclassification  action  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  imder  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  the  device 
fi-om  class  HI  to  class  II  will  relieve 
manufacturers  of  the  cost  of  complying 
with  the  premarket  approval 
requirements  in  section  515  of  the  act. 
Because  reclassification  will  reduce 
regulatory  costs  with  respect  to  this 
device,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency 
therefore  certifies  that  this 
reclassification  action,  if  finalized,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  reclassification 
action  will  not  impose  costs  of  $100 
million  or  more  on  either  the  private 
sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Xm.  Request  for  Comments 

Interested  persons  may,  on  or  before 
June  7,  2000,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
docimient.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 


document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  14,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-5523  Filed  3-7-00;  8:45  am] 
BtLUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOD-01 09] 

Draft  Guidance  on  Review  Criteria  for 
Assessment  of  Antimicrobial 
Susceptibility  Devices;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Guidance  on  Review  Criteria 
for  Assessment  of  Antimicrobial 
Susceptibility  Devices."  This  draft 
guidance  is  neither  final  nor  is  it  in 
effect  at  this  time.  This  guidance 
document  would  serve  as  a  special 
control  for  the  reclassification  of  fully 
automated  short-term  incubation  cycle 
antimicrobial  susceptibility  devices 
from  class  III  to  class  II. 
DATES:  Submit  written  comments 
concerning  this  guidance  by  June  7, 
2000. 

ADDRESS:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  draft 
guidance  document  entitled  "Guidance 
on  Review  Criteria  for  Assessment  of 
Antimicrobial  Susceptibility  Devices"  to 
the  Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health 
(CDRH),  Food  and  Drug  Administration, 
1350  Piccard  Dr..  Rockville,  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301—443- 
8818. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch,  (HFA-305),  Food 
and  Drug  Administration,  rm.  1061, 
5630  Fishers  Lane,  Rockville,  MD 
20852.  Comments  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 
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FOR  FURTHER 

Joseph  L.  Hackett 
and  Radiological 
Food  and  Drug 
Corporate  Blvd., 
301-594-3084. 
SUPPLEMENTARY 


INFOF  MAT10N 


CONTACT; 

Center  for  Devices 
}  ealth  (HFZ-440), 
Ac  ministration,  9200 
Rackville,MD  20850, 


INI  ormation: 


I.  Background 

On  July  2,  1997 
petition  from  bioN 
requesting 
automated  short- 
antimicrobial  SU: 
from  class  III 
class  II  (special  c 
petition,  a  meetin; 
Devices  Panel  (the 
on  February  13,  1 
Panel's 

requested  change 
Panel  unanimous 
ftiUy  automated 
cycle  antimicrob 
devices  be  rec 
class  II.  This 
takes  into 
recommendations 
experience,  would 
for  the  reclassified  device. 
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term 
sc  epti 
(prer  larket  • 


«98, 
recomraen  lation 

in 

Iv 

short- 
ia 
lassi  led 
;  guida  n 
considei  ation 


FDA  received  a 
erieux  Vitek,  Inc., 
of  the  fully 
incubation  cycle 
ibility  devices 
approval)  to 
octrois).  Based  on  the 
of  the  Microbiology 
Panel)  was  convened 
to  obtain  the 
on  the 
classification.  The 
recommended  that 
-term  incubation 
susceptibility 

from  class  III  to 
ce  document,  which 
the  Panel's 
md  FDA's  review 
be  the  special  control 


n.  Significance  of  Guidance 

This  draft  guida  lo 
represents  the  agei  icy 
on  fully  automatec 
incubation  cycle 
susceptibility  devi-es 
or  confer  any  right ; 
and  does  not  open  t 
public.  An  altemajive 
used  if  such 
applicable  statute 
Designation  of  this 
as  a  special  contro 
manufacturers 
that  their  device  is 
equivalent  to  a  pre  dicate 
demonstrate  that 
complies  with  ei 
recommendati  ons 
some  alternative  control 
equivalent 
effectiveness. 

The  agency  has 
Guidance  Practice: 
forth  the  agency's 
procedures  for  the 
issuance,  and  use 
documents  (62  FR 
1997).  This  draft 
issued  as  a  Level 
with  GGP's 


assuran  ces 


;e  document 

s  current  thinking 
short-term 
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proposed  device 
the  specific 
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in.  Electronic  Accpss 

In  order  to 
guidance  entitled 
Criteria  for 

Susceptibility  Devices 
machine,  call  the 


receive  a  copy  of  the  draft 
Guidance  on  Review 
of  Antimicrobial 
via  your  fax 
(tDRH  Facts-On- 


Assess:  nent 


Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (631)  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  "Guidance  on  Review  Criteria 
for  Assessment  of  Antimicrobial 
Susceptibility  Devices,"  device  safety 
alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  "Guidance 
on  Review  Criteria  for  Assessment  of 
Antimicrobial  Susceptibility  Devices" 
will  also  be  available  at  http:// 
www.fda.gov/cdrh. 

IV.  Comments 

Interested  persons  may,  on  or  before 
June  7,  2000,  submit  to  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  9,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  De\ices  and  Radiological  Health. 
|FR  Doc.  00-.5524  Filed  3-7-00;  8:45  am) 
BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-0357] 

Draft  Guidance  for  industry  on  OTC 
Treatment  of  Herpes  i_abiaiis  With 
Antivirai  Agents;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "OTC  Treatment  of 
Herpes  Labialis  with  Antiviral  Agents." 
Recent  interest  in  marketing  antiviral 
agents  over-the-coimter  (OTC)  to  treat 
herpes  labialis  has  raised  public  health 
concerns.  This  draft  guidance 
sununarizes  the  agency's  current 
thinking  on  why  it  does  not  favor  the 
OTC  treatment  of  herpes  labialis  with 
antiherpes  agents  at  this  time.  The 
guidance  also  describes  issues  that 
sponsors  should  consider  before 
submitting  a  marketing  application  for 
an  OTC  antiviral  product  to  treat  herpes 
labialis. 

DATES:  Submit  written  comments  on  the 
draft  guidance  by  May  8,  2000.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  hppt://www.fda.gov/ 
cder/guidance/index.htm.  Submit 
written  requests  for  single  copies  of  the 
draft  guidance  to  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Toerner,  Center  for  Drug 
Evaluation  and  Research  (HFD-530), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2330. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "OTC 
Treatment  of  Herpes  Labialis  with 
Antiviral  Agents."  This  draft  guidance 
summarizes  the  agency's  current 
thinking  on  the  OTC  use  of  antiviral 
agents  to  treat  herpes  labialis.  The 
agency  believes  that,  until  other  safe 


Federal  Register /Vol.  65,  No.  46  /  Wednesday,  March  8,  2000 /Notices 


12273 


antiherpes  agents  that  lack  cross- 
resistance  to  the  currently  available 
class  become  available,  issues  relating  to 
misuse  and  resistance  will  need  to  be 
thoroughly  evaluated  in  an  actual  use 
setting  of  an  antiviral  agent  for  recurrent 
herpes  labialis,  particularly  if  OTC 
marketing  is  proposed  sometime  in  the 
future.  At  present,  based  on  a  public 
health-based  risk/benefit  assessment 
with  respect  to  treatment  of  herpes 
labialis,  the  agency  concludes  that 
antiherpes  agents  should  not  be  made 
available  OTC. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  practices 
(62  ra  8961,  February  27,  1997).  The 
draft  guidance  represents  the  agency's 
current  thinking  on  OTC  treatment  of 
herpes  labialis  with  antiviral  agents.  Its 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  an  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  stibmit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nmnber  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  February  17,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-5525  Filed  3-7-O0;  8:45  am] 
BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Small 
Grants  Program  for  Behavioral  Research  in 
Cancer  Control. 

Dofe:  March  27,  2000. 

Time:  8:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Olivia  T.  Preble.  Phd, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8052,  Rockville,  MD 
20892-7405,  301/594-2501. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  Umitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research  93.394,  Cancer  Detection  and 
Diagnosis  Research  93.395,  Cancer  Treatment 
Research;  93.396,  Cancer  Biology  Research; 
93.397,  Cancer  Centers  Support,  93.398, 
Cancer  Research  Manpower,  93.399,  Cancer 
Control,  National  Institutes  of  Health,  HHS) 

Dated:  March  1,2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-5657  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
jneeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Innovative 
Technologies  for  the  Molecular  Analysis  of 
Cancer  and  their  Applications. 

Date:  March  22-24,  2000. 

Time:  7:00  p.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Gaithersburg,  620  Perry 
Parkway,  Gaithersburg,  MD  20877. 

Contact  Person:  Sherwood  Githens.  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Cancer 
Institute,  Special  Review,  Referral  and 
Resources  Branch,  6116  Executive  Boulevard, 
Room  8068,  Bethesda,  MD  20892.  (301)  435- 
1822. 

This  notice  is  being  pubfished  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  1,  2000. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5658  Filed  3-7-00;  8:45  am] 
BtLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Cancer 
Communication  and  Interactive  Media 
Technology. 

Date:  March  23-24,  2000. 

Time:  8:00  a.m.  to  5:00  p.m. 
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Agenda:  To  review 
applications. 

Place:  Ramada  Inn 
Rockville  Pike.  Rock^ille 

Contact  Person: 
Scientific  Review 
Review.  Referral,  an 
Division  of  Extramu^ 
Cancer  Institute.  61 
Room  8084.  Bethesd  i 
1286. 


Rockville.  1775 
MD  20852. 
ce  C  Pegues,  PhD, 
Ac  ministrator.  Special 
Resources  Branch, 
Activities,  National 
Executive  Boulevard, 
MD  20892.  301/594- 


:Io: 
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This  notice  is 
than  15  days  prior 
to  the  timing 
review  and  fund 


being; 


published  less 
to  the  meeting  due 
limitations  imposed  by  the 
cycle. 


lEg 


Federal  Register /Vol.  65,  No.  46  /  Wednesday,  March  8,  2000 /Notices 


and  evaluate  grant 


Domestic  Assistance 
Cancer  Construction; 
and  Prevention 
cer  Detection  and 

33.395.  Cancer 

93.396,  Cancer  Biology 
Centers  Support; 

Reseirch  Manpower;  93.399, 
Natl  anal  Institutes  of  Health, 


Can 


Ca  ncer ( 


(Catalogue  of  Federa 
Program  Nos.  93.392 
93.393,  Cancer  Caus( 
Research;  93.394, 
Diagnosis  Research; 
Treatment  Research 
Research;  93.397 
93.398,  Cancer 
Cancer  Control 
HHS) 

Dated:  March  1,  2*00. 
LaVerne  Y.  Stringfii  Id, 

Director.  Office  of  Ft  deral  Advisory 

Committee  Policy. 

[FR  Doc.  00-5659  Filed  3-7-00;  8:45  am] 

BILLING  CODE  4140-01-  I 


DEPARTMENT  01 '  HEALTH  AND 
HUMAN  SERVICE  S 

National  Institute^  of  Health 

National  Cancer  Ihstltute;  Notice  of 
Meeting 

Pursuant  to  sec'  ion  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C .  Appendix  2).  notice 
is  hereby  given  ol  the  meeting  of  the 
National  Cancer  L  istitute  Board  of 
Scientific  Adviso  s. 

The  meeting  wi  11  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  blan  to  attend  and 
need  special  assii  tance,  such  as  sign 
language  interpre  tation  or  other 
reasonable  accommodations,  should 
notify  the  Contac  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  w  11  be  closed  to  the 
public  in  accorda  nee  with  the 
provisions  set  for  th  in  sections 
552b(c)(6)  and  55  2b(c)(9)(B).  TiUe  5 
U.S.C.  The  discui  sions  could  reveal 
infonnation  of  a  )ersonal  nature  where 
disclosure  woulc  constitute  a  clearly 
unwarranted  invi  ision  of  personal 
privacy  and  the  p  remature  disclosure  of 
discussions  relati  (d  to  personnel  and 
confidential  adm  inistrative  information 
would  be  likely  1 3  significantly  frustrate 
the  subsequent  iqiplementation  of 
recommendatioi^. 


Name  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

Date:  March  23-24,  2000. 

Open:  March  23,  8:30  am  to  4:30  pm. 
March  24,  8:30  am  to  12:00  pm. 

Agenda:  Report  of  the  Director,  NCI; 
Ongoing  and  New  Business,  Reports  of 
Program  Review  Group(s),  Budget 
Presentation,  Reports  of  Special  Initiatives, 
and  RFA  Concept  Reviews. 

Closed:  March  23,  4:30  pm  to  6:00  pm. 

Agenda:  To  review  and  evaluate  personnel 
and  programmatic  issues. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Paulette  S.  Gray,  Ph.D.. 
Executive  Secretary,  Deputy  Director, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Building,  Room  8032,  6116 
Executive  Boulevard,  Bethesda,  MD  20892, 
(301)  496-^218. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  prevention 
research;  93.394,  Cancer  Detection  and 
Diagnosis  Research,  93,395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  1,2000. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

(FR  Doc.  00-5660  Filed  3-7-00;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Titie  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Review  and 
Analysis  of  Tobacco  Industry  Documents. 

Dafe:  March  21.  2000. 

Time:  9:30  a.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Gerald  G.  Lovinger,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8070,  Rockville,  MD 
20892-7405,  301/496-7987. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support;     . 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  1,  2000. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5662  Filed  3-7-00;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Special  Emphasis  Panel, 
February  22,  2000, 1  PM  to  February  22, 
2000,  5  PM,  6116  Executive  Boulevard, 
8th  Floor,  Bethesda,  MD  20892  which 
was  published  in  the  Federal  Register 
on  February  16,  2000,  659279. 

The  Telephone  Conference  Call 
meeting  will  be  held  on  March  15,  2000 
fi-om  3  PM  to  5  PM.  The  meeting  is 
closed  to  the  public. 

Dated:  March  1,  2000. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5663  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Basic  Bio- 
Behavioral  Research  on  Cancer  Related 
Behaviors. 

Date:  March  10.  2000. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg,  Hilton,  Gaithersburg, 
MD  20878. 

Contact  Person:  CM.  Kerwin,  Phd., 
Scientific  Review  Administrator;  Special 
Review,  Referral  and  Resources  Branch; 
Division  of  Extramural  Activities;  National 
Cancer  Institute;  National  Institutes  of 
Health;  6116  Executive  Boulevard,  Room 
8086.  Rockville,  MD  20892-7405,  301/496- 
7421. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  1,  2000. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-5664  Filed  3-7-00;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c){4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Wireless  Telemetry  of  EKG  and  Respiratory 
Information  from  within  an  MRI  Scanner. 

Date:  March  8,  2000. 

Time:  11:00  a.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Rockledge  Center  11,  6701  Rockledge 
Drive,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  David  T.  George,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  NIH,  NHLBI,  DEA,  Rockledge  II, 
6701  Rockledge  Drive,  Suite  7188,  Bethesda, 
MD  20892-7924, (301)  435-0280. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Re*Durces  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  25,  2000. 
Anna  Snoufier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5661  Filed  3-7-00;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Dofe:  March  19-21,  2000. 

Time:  7:30  p.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Four  Points  Hotel,  530 
West  Pico  Blvd.,  Santa  Monica,  CA  90405. 

Contact  Person:  Jon  M.  Ranhand,  PhD. 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  (301)  435-6884, 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  February  29.  2000. 

Anna  Snouffier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-5665  Filed  3-7-00;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Hunian  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group  Population  Research 
Subcommittee. 

Z3afe.- April  28,2000. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Jon  M.  Ranhand,  Phd.. 
Health  Scientist  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
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Health  and  Human 
Executive  Blvd.,  Rm 
Bethesda,  MD  20892 
(Catalogue  of  Federa  I 
Program  Nos.  93.20« 
Infertility  Loan  Rep 
Population  Researcl: 
Mothers  and  Child 
Medical  Rehabilitat 
Institutes  of  Health 


I  levelopment,  6100 
5E01.MSC7510. 
.(301)435-6884. 
Domestic  Assistance 
Contraception  and 
yment  Program:  93.864, 
93.865,  Research  for 
93.929,  Center  for 
i  an  Research,  National 
HHS) 


n  n 


DEPARTMENT  O  ■  HEALTH  AND 
HUMAN  SERVICE  S 

National  Institute  t  of  Health 


National 

Digestive  and 

of  Closed  Meetinbs 


Federal  Advisory 
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Dated:  February  26.  2000. 
La  Verne  Y.  Stringfi(  Id, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-5667  Filed  3-7-00;  8:45  am) 

BILUNG  CODE  4140-01-  « 


Institutelof  Diabetes  and 

Ki<  ney  Diseases;  Notice 


Pursuant  to  sec  ion  10(d)  of  the 


Committee  Act,  as 


amended  (5  U.S.C  .  Appendix  2),  notice 
is  hereby  given  ol  the  following 
meetings. 

The  meetings  v  ill  be  closed  to  the 
public  in  accorda  ice  with  the 
provisions  set  for  h  in  sections 
552b(c)(4)  and  55  2b(c)(6).  Title  5  U.S.C, 
as  amended.  The  p-ant  applications  and 
the  discussions  o  )uld  disclose 
confidential  trad(  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infc  rmation  concerning 
individuals  assoc  iated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  perso  lal  privacy. 

Name  of  Commit  ee:  National  Institute  of 
Diabetes  and  Digesi  ive  and  Kidney  Diseases 
Special  Emphasis  f  anel.  ZDKl  GRB-2(M5)S. 

Date:  March  6,  2(  00. 

Time:  3:00  p.m.  t  j  5:00  p.m. 

Agenda:  To  revie  iv  and  evaluate  grant 
applications. 

Place:  National  I:  istitutes  of  Health, 
Natcher  Building, '  5  Center  Drive.  Bethesda. 
MD  20982,  (Teleph  one  Conference  Call). 

Contact  Person:  I  Ihan  S.  Wong,  PhD, 
Scientific  Review  t  .dministrator.  Review 
Branch,  DEA,  NIDI  IK,  Natcher  Building, 
Room  6AS43H,  Na  ional  Institutes  of  Health. 
Bethesda,  MD  208<  2.  (301)  594-7797. 

This  notice  is  be  ng  published  less  than  15 
days  prior  to  the  m  seting  due  to  the  timing 
limitations  impose  1  by  the  review  and 
funding  cycle. 

Name  of  Commi  tee:  National  Institute  of 
Diabetes  and  Diges  live  and  Kidney  Diseases 
Special  Emphasis  I  'anel,  ZDKl  GRB-5(M2)P. 

Date:  March  29-  Jl,  2000. 

Time:  7:30  p.m.  o  12:00  p.m. 

Agenda:  To  revii  w  and  evaluate  grant 
applications. 


Place:  The  Lodge  at  Torrey  Pines.  11480 
North  Torrey  Pines  Road,  La  Jolla,  CA  92037. 

Contact  Person:  Francisco  O.  Calvo,  PhD, 
Deputy  Chief.  Review  Branch.  DEA,  NIDDK. 
National  Institutes  of  Health,  Room  6AS37D, 
Bldg.  45.  Bethesda,  Md  20892,  301-594- 
8897. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB^(M2)P. 

Date:  Aprill2-13,  2000. 

Time:  5:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Le  Montrose  Suite  Hotel,  900 
Hammond  Street,  West  Hollywood,  CA 
90069. 

Contact  Person:  William  E.  Elzinga,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-37,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6600,  (301)  594-8895. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
ofHeahh,  HHSJ 

Dated:  February  29,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  00-5668  Filed  3-7-00;  8:45  am] 

BILLING  COD€  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaKh 

National  Institute  of  Dlatietes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-6(M5)  B. 

Date:  March  7,  2000. 

Time:  2:00  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


Place:  National  Institutes  of  Health, 
NIDDK/DEA/Review  Branch.  45  Center 
Drive,  6AS-37A,  Bethesda,  MD  20892-6600, 
(Telephone  Conference  Call). 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-37A,  National  Institutes  of 
Health.  Bethesda,  MD  20892-6600,  (301) 
594-7798. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-2  (M2)B. 

Date:  March  10,  2000. 

Time:  2:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIH/NIDDK/Review  Branch, 
Natcher  Building,  45  Center  Drive,  Suite  ' 
6AS43H,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Shan  S.  Wong,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS43H,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-7797. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Disease 
Special  Emphasis  Panel,  ZDKl  GRB-6(M3)B. 

Date:  March  13.2000. 

Time:  2:00  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health. 
NIDDK/DEA/Review  Branch.  45  Center 
Drive,  6AS-37A,  Bethesda.  MD  20892-6600, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-37A,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-7798. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-1  (M2) 
B.  " 

Date;  March  15,2000. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Courtyard  by  Marriott,  2899 
lefferson  Davis  Highway,  Arlington,  VA 
22203. 

Contact  Person:  Carolyn  Miles,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-43A,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-7791. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-6  (M2) 
B. 

Dote;  March  17,  2000. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Doubletree  Hotel,  300  Army  Navy 
Drive,  Arlington,  VA  22202. 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS-37A,  National  Institutes  of 
Health.  Bethesda,  MD  20892-6600,  (301) 
594-7798. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematologv  Research,  National  Institutes 
of  Health,  HHSJ 

Dated:  February  29,  2000. 
Laveme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-5669  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  to  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-7(M4)B. 


Date:  March  23,  2000. 

Time:  3:00  p  m.  to  5:00  p.m. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive,  Bethesda, 
MD  20982,  (Telephone  Conference  Call). 

Contact  Person:  Lalcshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK.  Natcher 
Building,  Room  6AS25F,  National  Institutes 
of  Health,  Bureau,  MD  20892-6600,  (301) 
594-7799. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
92.848,  Digestic  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  29,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-5670  Filed  3-7-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  9,  2000. 

Time:  5:30  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn;  Bethesda.  MD  20814. 

Contact  Person:  Nancy  Shinowara,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4208, 
MSC  7814.  Bethesda,  MD  20892-7814,  (301) 
435-1173,  shinowan@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z>ate:  March  15,2000. 

Time:  1 :45  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Nabeeh  Mourad,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4212, 
MSC  7812,  Bethesda.  MD  20892  (301)  435- 
1222. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote- March  15.2000. 

Time:  3  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  giant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892. 

Contact  Person:  Paul  K.  Strudler.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientic  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4100, 
MSC  7804,  Bethesda.  MD  20892  (301)  435- 
1716. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  tlie  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  16.  2000. 

Time:  8  a.m.  to  12  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Angela  M.  Patlatucci.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5220. 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1775. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel.' 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  N.W.. 
Washington,  DC  20007-3701. 

Contact  Person:  Lawrence  N.  Yager,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
0903,  yageri@csr.hih.gov. 
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This  notice  is  bein| 
days  prior  to  the 
limitations  imposed 
ftinding  cycle. 

Name  of  Committe  ? 
Review  Emphasis  Pafel 

Date:  March  16-17 

Time:  8:30  a.m.  to 

Agenda:  To  review 
applications. 

Place:  Holiday  Inn 
Avenue,  Chevy  Chas( 

Contact  Person:  Cajbert 
Scientific  Review 
Scientific  Review, 
Health,  6701  Rockle 
MSC  7812,  Bethesda 
1221,  laingc@csr.nih 


published  less  than  15 
meeting  due  to  the  timing 
V  the  review  and 


c?e 


This  notice  is  beinj 
days  prior  to  the 
limitations  imposed 
fiinding  cycle 

Name  of  Committe  ? 
Review  Emphasis 

Date;  March  16-17 

Time:  8:30  a.m.  to 

Agenda:  To 
applications. 

Place:  Bethesda  Ho 
Wisconsin  Avenue, 

Contact  Person:  [ 
Scientific  Review 
Scientific  Review, 
Health,  6701  Rockle 
MSC  7808,  Bethesda 
1146. 

This  notice  is  bein| 
days  prior  to  the 
limitations  imposed 
hinding  cycle 

Name  of  Committe^ 
Initial  Review  Group 
Subcommittee  1. 

Da  fe.  March  16-17 

Time:  8:30  a.m.  to 

Agenda:  To  review 
applications. 

Place:  The  River 
Street,  NW.  Washin; 

Contact  Person 
Chief,  Genetic 
Group,  Center  for 
Institutes  of  Health, 
Room  2212.  MSC 
(301)  435-1047 


5520  Wisconsin 
MD  20815. 

A.  Laing,  PhD, 
Adjninistrator,  Center  for 
ional  Institutes  of 
,e  Drive.  Room  4210, 
MD  20892,  (301)  435- 
;ov. 

published  less  than  15 
meefing  due  to  the  timing 
y  the  review  and 


Nit 
Bcje 


Center  for  Scientific 
Paiel. 
2000. 
p.m. 
review|and  evaluate  grant 

day  Inn,  8120 
Elethesda,  MD  20814. 
Hickman,  PhD, 
Adhiinistrator,  Center  for 
N^ional  Institutes  of 
;e  Drive,  Room  4190. 
MD  20892.  (301)  435- 


go 


:  Scienc  bs 


78?  0 


This  notice  is  bein; 
days  prior  to  the  mee 
limitations  imposed 
funding  cycle. 


20  30. 


Name  of  Committe  ? 
Review  Special  Emp  i 
Z>ofe;  March  17 
Time:  8:30  a.m.  to 
Agenda:  To  review 
applications. 

Place:  Georgetown 
Room.  2101  Wiscons 
Washington.  DC  200^7 

Contact  Person: 
Scientific  Review 
Scientific  Review.  N 
Heahh.  6701  Rockl 
MSC  7848.  Bethesda 
0676. 


Ac  m 


ecge 
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Center  for  Scientific 


2000. 
p.m. 
and  evaluate  grant 


published  less  than  15 
meeting  due  to  the  timing 
y  the  review  and 

Genetic  Sciences 
Biological  Sciences 

2000. 
0  a.m. 
and  evaluate  grsmt 


\nn 


.  924  Twenty-Fifth 
n,  DC  20037. 
N^cy  Pearson.  PhD. 

Integrated  Review 
Scifentific  Review.  National 
f  701  Rockledge  Drive, 
Bethesda.  MD  20892. 


published  less  thEin  15 
ing  due  to  the  timing 
ly  the  review  and 


Center  for  Scientific 
asis  Panel. 


I  p.m. 

and  evaluate  grant 

Holiday  Inn.  Fortune 
n  Avenue,  NW. 


Keren 


Sirocco.  PhD. 
inistrator.  Center  for 
tional  Institutes  of 

Drive.  Room  3184. 
MD  20892.  (301)  435- 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  March  17.2000. 

Time:  10  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Nancy  Pearson.  PhD, 
Chief.  Genetic  Sciences  Integrated  Review 
Group,  Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2112,  MSC  7890,  Bethesda,  MD  20892. 
(301)  435-1047.  pearsonn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cepter  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  19-20,  2000. 

Time:  7  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93.333, 
93.337.  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Heahh,  HHS) 

Dated:  February  29,  2000. 
Anna  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5866  Filed  3-7-00:  8:45  am) 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Correction  to  a  Fiscal  Year  (FY)  2000 
Funding  Opportunities  Notice 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Correction  to  a  Notice  of 
Funding  Availability  regarding  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA), 
Center  for  Substance  Abuse  Treatment 
(CSAT),  grants  to  expand  substance 


abuse  treatment  capacity  in  targeted 
areas  of  need. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  there  is  a  correction  to  the 
SAMHSA/CSAT  Program 
Announcement  PA  00-001  entitled 
Grants  to  Expand  Substance  Abuse 
Treatment  Capacity  in  Targeted  Areas  of 
Need  (short  title:  Targeted  Capacity 
Expansion),  published  in  the  Federal 
Register  on  January  18,  2000  (Volume  5, 
Number  11,  pages  2634-2636).  On  page 
2636,  column  1,  the  Program  Contact 
information  for  questions  concerning 
program  issues  should  be  changed  from 
Clifton  Mitchell,  Branch  Chief  at  (301) 
443-8404  to  Ken  Robertson,  Public 
Health  Advisor,  at  (301)  443-7612. 

The  full  Program  Announcement  and 
the  addendum  that  includes  the 
corrected  section  is  available  via  the 
SAMHSA  web  site  at  www.samhsa.gov, 
or  from  the  National  Clearinghouse  for 
Alcohol  and  Drug  Information 
(telephone:  800-729-6686). 

Dated:  March  2.  2000. 
Richard  Kopanda, 

Executive  officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  00-5528  Filed  3-7-00;  8:45  am) 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-033-00-1 230-0O-OHV1  ] 

Temporary  Closure  of  Public  Lands: 
Nevada,  Carson  City  District 

AGENCY:  Bureau  of  Land  Management, 
Interior  Department. 

ACTION:  Temporary  closure  of  affected 
public  lands  in  Lyon,  Storey,  Churchill, 
Carson,  Douglas,  Mineral  and  Washoe 
Coimties  on  and  adjacent  to  Off 
Highway  Vehicle  race  course  routes. 

Races  are  conducted  along  dirt  roads, 
trails  and  washes  approved  for  such  use 
through  the  Special  Recreation  Use 
Permit  application  process.  Events 
occur  from  February  through  November, 
2000.  Closure  period  is  generally  from 
6:00  a.m.  race  day  until  race  finish. 

1.  February  20:  Lemmon  Valley  MX 

Area— Permit  NV-030-99502; 
Washoe  Co.,  T21N  R19E  S8 

2.  March  12:  Lemmon  Valley  Hare 

Scramble— Permit  NV-030-00518; 
Washoe  Co.,  T21N  R19E  S8  &  Sl6 

3.  March  19:  Lemmon  Valley  MX  Area — 

Permit  NV-030-99502;  Washoe  Co., 
T21N  R19E  S8 
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4.  April  15:  Lemmon  Valley  MX  Area — 

Permit  NV-030-99502;  Washoe  Co.. 
T21N  R19E  S8 

5.  May  13  &  14:  Virginia  City  Grand 

Prix— Permit  NrV-030-99504A; 
Storey  Co.,  T  16  &  17N  R21E 

6.  May  28:  Yerington  300  Desert  Race- 

Permit  NV-030-96510A;  Lyon  Co.: 
T13N  R24-26E;  T14N  R24,25E 
T15N  R24E;  T16N  R24E; 

7.  July  12:  Day  4  of  Nevada  2000  OHV 

Race— Pennit  NSO-99- 
001:Churchill  Co.,  Enter  CCFO  east 
of  Hole-in-the-Wall:  T23N  R37-40E; 
T22N  R36,38-40E;  T21N  R35E; 
T20N  R34,35E;  T19N  R34,35E; 
T18N  R30-34E;  End  at  Salt  Wells 

8.  July  13:  Day  5  of  Nevada  2000  OHV 

Race-Permit  NSO-99-001:Lyon 
Co.,  Start  south  of  Dayton:  T16N 
R21,22,24-27E;  T15N  R22-24E; 
T14N  R23,24E;  Churchill  Co.,  T16N 
R27-30E;  T15N  R31,32E;  Mineral 
Co.,Tl4NR31V2,32ETllN 
R30,31E;  TlON  R30,31E;  T9N  R30- 
31  V2,33E;  T8N  R31 V2-35E;  T7N 
R35E;  T6N  R35-37E;  T5  R36E 
Leaves  CCFO  south  of  Blue  Link 
Spring. 

9.  July  29:  Top  Gun  Desert  Race — ^Permit 

NV-030-96510B:  Churchill  Co., 
T16N  R28-33E:  T17N  R30,3lE; 
31,32E;T 

10.  October  29:  Hungry  Valley  Hare 

Scramble— Permit  NV03O-O0O16: 
Washoe  Co.,  Within  Hungry  Vly 
ORV  Area 

11.  November  12:  Hare  Scramble — 

Permit  NV-99504C;  Lyon  or 

Churchill  Co. 
summary:  The  Assistant  Manager,  Non- 
Renewable  Resoiu^ces  announces  the 
temporary  closure  of  selected  public 
lands  imder  his  administration.  This 
action  is  taken  to  provide  for  public 
safety  and  to  protect  adjacent  resources. 
EFFECTIVE  DATES:  Listed  above.  Events 
may  be  canceled  or  rescheduled. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Outdoor  Recreation  Planner, 
Carson  City  Field  Office,  Bureau  of  Land 
Management.  5665  Morgan  Mill  Road, 
Carson  City,  Nevada  89701,  Telephone: 
(775)885-6161. 

SUPPLEMENTARY  INFORMATION:  Bureau 
lands  to  be  closed  to  public  use  include 
the  width  and  length  of  those  roads  and 
trails  identified  as  the  race  route  by 
colorful  flagging  and  directional  arrows 
attached  to  wooden  stakes.  A  map  of 
each  closure  area  may  be  obtained  at  the 
contact  address.  The  authorized 
applicants  are  required  to  clearly  mark 
and  monitor  the  event  routes  during  the 
closure  periods. 

Public  uses  generally  affected  by  a 
Temporary'  Closure  include:  road  and 
trail  uses,  camping,  shooting  of  any  kind 


of  weapon  including  paintball.  and 
public  land  exploration. 

Spectator  and  support  vehicles  may 
be  driven  on  open  roads  only. 
Spectators  may  observe  the  races  from 
certain  locations  as  directed  by  event 
and  BLM  officials. 

Exemptions:  Closure  restrictions  do 
not  apply  to  race  officials,  medical/ 
rescue,  law  enforcement  and  agency 
personnel  monitoring  the  event. 

Authority:  43  CFR  8364  and  43  CFR  8372. 

Penalty:  Any  person  failing  to  comply 
with  the  closure  orders  may  be  subject 
to  imprisonment  for  not  more  than  1 2 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571, 
or  both. 

Dated:  February  10,  2000. 
Charles  Pope, 

Acting  Assistant  Manager,  Non-renewable 
Resources. 

(FR  Doc.  00-5533  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  431&-HC-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

March  16,  2000  Public  Hearing; 
Sunshine  Act  Notice 

TIME  AND  DATE:  Thursday,  March  16, 
2000,  2:00  PM. 

PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  N.W.,  Washington,  D.C. 
STATUS:  Hearing  OPEN  to  the  Public  at 
2:00  PM. 

PURPOSE:  In  conjimction  with  the 
quarterly  meeting  of  OPIC's  Board  or 
Directors,  to  afford  an  opportunity  for 
any  person  to  present  views  regarding 
the  activities  of  the  Corporation. 
PROCEDURE:  Individuals  wishing  to 
make  statements  or  present  reports  must 
provide  advance  notice  to  OPIC's 
Corporate  Secretary  on  or  before  March 
13,  2000.  The  notice  must  include  the 
individual's  name,  organization, 
address,  and  telephone  number,  and  a 
concise  simimary  of  the  subject  matter 
to  be  presented. 

Oral  presentations  may  not  exceed  ten 
(10)  minutes.  The  time  for  individual 
presentations  may  be  reduced 
proportionately  if  necessary,  to  aifford 
all  participants  who  have  submitted  a 
timely  request  to  participate  an 
opportunity  to  be  heard. 

Participants  wishing  to  submit  a 
prepared  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
OPIC's  Corporate  Secretary  no  later  than 
5  PM.,  March  13,  2000.  Prepared 
statements  must  be  typewritten,  double- 
spaced  and  may  not  exceed  twenty-five 
(25)  pages. 


Upon  receipt  of  the  required  notice, 
OPIC  will  prepare  an  agenda  for  the 
hearing  identifying  speakers,  setting 
forth  the  subject  on  which  each 
participant  will  speak,  and  the  time 
allotted  for  each  presentation.  The 
agenda  will  be  available  at  the  hearing. 

A  written  summary  of  the  hearing  will 
be  compiled,  and  such  summary  will  be 
made  available,  upon  written  request  to 
OPIC's  Corporate  Secretary,  at  the  cost 
of  reproduction. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  hearing  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438.  via  facsimile  at  (202)  408- 
0297,  or  via  email  at  cdown@opic.gov. 

Dated:  March  3,  2000. 
Connie  M.  Downs, 

OPIC  Corporate  Secretary. 

(FR  Doc.  00-5716  Filed  3-3-00:  4:55  pm) 

BILLING  CODE  3210-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  T.  Frank 
Flippo  &■  Sons,  LLC,  Civil  Action  No. 
3:0O-CV-58  (E.D.  Va.)  was  lodged  with 
the  court  on  February  4,  2000. 

The  proposed  consent  decree  resolves 
the  claims  of  the  United  States  against 
defendant  T.  Frank  Flippo  &  Sons,  LLC, 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
§  9607,  for  past  response  costs  at  the  HH 
Burn  Pit  Superfund  Site  in  Hanover 
County,  Virginia.  The  decree  obligates 
the  Settling  Defendant  to  reimburse 
$35,000  of  the  United  States'  past 
response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  D.C. 
20044-761 1.  and  should  refer  to  United 
States  V.  Frank  Flippo  &  Sons,  LLC.  DOJ 
Ref.  #90-11-3-1408/1. 

The  proposed  consent  decree  may  be 
examined  and  copied  at  the  Office  of  the 
United  States  Attorney,  Main  Street 
Centre,  600  E.  Main  Street,  Richmond, 
VA  23219:  or  at  the  Region  III  Office  of 
the  Environmental  Protection  Agency, 
c/o  Andrew  Goldman,  Assistant 
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Regional  Counsel.    650  Arch  Street, 
Philadelphia.  PA  1  )103.  A  copy  of  the 
proposed  consent  (Jecree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.C  .  Box  No.  7611, 
Washington,  D.C.  2  0044.  In  requesting  a 
copy,  please  refer  t )  the  referenced  case 
and  enclose  a  chec  c  in  the  amount  of 
$5.25  (25  cents  per  page  reproduction 
costs),  payable  to  t]  le  Consent  Decree 
Library.  A  copy  of  he  exhibits  to  the 
decree  may  be  obta  ined  from  the  same 
source  for  an  addit  onal  charge. 

loel  M.  Gross, 

Chief.  Environmentai  Enforcement  Section, 
Environment  and  Nat  \iral  Resources  Division. 
(FR  Doc.  00-5534  Fil  (d  3-7-00;  8:45  am] 

BHJJNG  CODE  4410-1S-M 


DEPARTMENT  OF 


a  Consent  Decree 


JUSTICE 


Notice  of  Extension  of  Time  for 
Comments  Relatin  g  to  the  Lodging  of 


Pursuant  to  the 


Comprelienslve  Environmental 
Response,  Compensation,  and  Liability 
Act,  the  Clean  Water  Act,  and  the 
Resource  Conseniation  and  Recovery 
Act 

Notice  is  hereby  jiven  of  an  extension 
of  time  under  whim  the  Department  of 
Justice  will  receive  comments  relating  to 
the  proposed  Consi  !nt  Decree  in  United 
States  and  State  of  Idaho  v.  Union 
Pacific  Railroad  Cc .,  Case  No.  99-606- 
N-E]L  (D.  Idaho)  aj  id  Coeur  d'  Alene 
Tribe  V.  Union  Pac  fie  Railroad  Co., 
Case  No.  CV  91-03  42-N-EIL  (D.  Idaho). 
The  proposed  Con!  ent  Decree  was 
lodged  with  the  Ur  ited  States  District 
Court  for  the  Distri  ::t  of  Idaho  on 
December  23, 1999  and  previously 
noticed  in  the  Fed<  ral  Register  on 
January  20,  2000  (6  5  FR  3249).  The 
earlier  noticed  con  ment  period  would 
have  expired  on  February  22,  2000,  but 
conmients  will  no\  /  be  considered  if 
received  by  March  8,  2000. 

The  Consent  Dec  ree  settles  claims  by 
the  United  States.  I  he  State  of  Idaho, 
and  the  Coeur  d'Al  ene  Tribe  (Tribe) 
asserted  against  Ur  ion  Pacific  Railroad 
Company  (Union  F  acific)  imder 
Sections  106  and  137  of  the 
Comprehensive  En  vironmental 
Response,  Compen  sation,  and  Liability 
Act  (CERCLA),  42  J.S.C.  9606  and  9607, 
and  Section  311  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1 321.  The  Complaint 
of  the  United  State  >  and  the  State  seeks 
injunctive  relief  rei  juiring  Union  Pacific 
to  implement  the  r  cn-time-critical 
removal  action  sel(  icted  by  EPA,  the 
State  and  the  Tribe ,  for  most  of  Union 
Pacific's  71.5-mile  long  railroad  right  of 
way  between  Mull  m  and  Plummer, 
Idaho  (the  ROW)  a  id  certain  adjacent 


areas  (collectively  the  Project  Area)  in 
the  Coeur  d 'Alene  Basin  in  northern 
Idaho.  The  Plaintiffs'  Complaints  also 
seek  past  and  future  CERCLA  response 
costs  incurred  by  EPA,  the  Departments 
of  the  Interior  (Interior)  and  Agriculture 
(Agriculture),  the  State,  and  the  Tribe  in 
connection  with  the  Project  Area  and 
damages  for  injuries  to  nat\u^  resources 
throughout  the  Coeur  d'Alene  Basin. 

The  Consent  Decree  requires  Union 
Pacific  to  implement  the  response 
action  selected  for  the  Project  Area  and 
specified  additional  work  needed  to 
convert  the  ROW  into  a  biking/hiking 
trail  for  public  use.  The  estimated  total 
cost  of  this  work  is  over  $25  million.  In 
addition.  Union  Pacific  agrees  to  pay  (1) 
the  past  response  costs  incurred  by  the 
United  States,  the  State  and  the  Tribe  in 
connection  with  the  negotiations  and 
the  Engineering  Evaluation  and  Cost 
Analysis  (EE/CA)  needed  to  select  the 
response  action  (approximately 
$600,000  for  the  United  States);  (2) 
$2,730,000  to  the  State  and  the  Tribe, 
primarily  for  their  expected  future  costs 
of  maintaining  public  amenities  along 
the  biking/hiking  trail;  (3)  $35,000  to 
fund  educational  activities  to  be 
conducted  by  Plaintiffs  as  part  of  the 
Response  Action;  (4)  up  to  $25,000  per 
year  for  10  years  to  the  Tribe  for  costs 
in  incurs  for  operation  and  maintenance 
of  the  Chatcolet  Bridge;  (5)  the  future 
response  costs  of  all  three  governments 
for  oversight  of  the  removal  action;  and 
(6)  $2,000,000  to  Interior,  Agriculture, 
and  the  Tribe  for  natiu^al  resoiu^ce 
damages. 

In  exchange.  Union  Pacific  will 
receive  a  covenant  not  to  sue  for 
response  actions  and  costs  relating  to 
the  Project  Area  (primarily  the  ROW) 
pursuant  to  Sections  106  and  107(a)  of 
CERCLA,  Section  311  of  the  CWA,  and 
Section  7003  of  RCRA.  Union  Pacific 
will  also  receive  a  covenant  not  to  sue 
for  natural  resource  damages  under 
CERCLA  and  the  CWA  in  the  "Coeur 
d'Alene  Basin  Environment,"  an  area 
that  includes  the  watersheds  of  both  the 
North  and  South  Forks  of  the  Coeur 
d'Alene  River,  the  main  stem  of  the 
Coeur  d'Alene  River,  and  Lake  Coeur 
d'Alene. 

Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Washington,  D.C.  20044- 
7611,  should  refer  to  United  States  and 
State  of  Idaho  v.  Union  Pacific  Railroad 
Co..  Case  No.  99-606-N-EJL  (D.  Idaho), 
D.J.  Ref.  No.  90-11-3-128/1.  and  should 
be  received  by  March  8,  2000. 
Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 


Section  7003(d)  of  RCRA.  42  U.S.C. 
6973(d). 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  First  Interstate  Center,  877 
West  Main  Street,  Suite  201,  Boise, 
Idaho  83702  and  at  North  Idaho  College 
Library,  1000  West  Garden  Avenue, 
Coem-  d'Alene,  Idaho  83814.  A  copy  of 
the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611.  Washington,  DC  20044.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $255.75  (25 
cents  per  page  reproduction  cost,  with 
exhibits)  payable  to  the  Consent  Decree 
Library.  If  requesting  a  copy  of  the 
Consent  Decree  exclusive  of  exhibits, 
please  enclose  a  check  in  the  amount  of 
$27.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Joel  Nf .  Gross, 

Chief,  Environmental  Enforcement  Section, 
Envimnment  and  Natural  Resources  Division. 
[FR  Doc.  00-5535  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  4410-1 5-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Cancellation  of  Solicitation  for  a 
Cooperative  Agreement — Community 
Restorative  Justice  Outcomes/ 
Measurements  and  Evaluations 

AGENCY:  National  Institute  of 
Corrections,  Department  of  Justice. 

ACTION:  Cancellation  of  Solicitation  for  a 
Cooperative  Agreement. 

SUMMARY:  The  National  Institute  of 
Corrections  annoimces  the  cancellation 
of  the  Solicitation:  Community 
Restorative  Justice  Outcomes/ 
Measurements  and  Evaluation.  The  NIC 
Application  Number  is  00A14,  65  Fr 
6396  (February  9,  2000). 

There  are  no  plans  to  reannounce  at 
this  time. 

Dated:  March  1,  2000. 
Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 
[FR  Doc.  00-5461  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  4410-36-M 
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DEPARTM^iNT  OF  JUSTICE 

National  Institute  of  Justice 
[OJP(NIJ)-1261] 

Announcement  of  the  Availability  of 
the  National  institute  of  Justice 
Soiicitation'for  Drug  Court  Research 
and  Evaluation:  National  Evaluation  of 
Juvenile  Drug  Courts  and  Research  on 
Adult  and  Juvenile  Drug  Courts 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  tlie  National  Institute  of 
Justice  solicitation  "Drug  Court 
Research  and  Evaluation:  National 
Evaluation  of  Juvenile  Drug  Courts  and 
Research  on  Adult  and  Juvenile  Drug 
Courts." 

DATES:  Proposals  must  be  received  by 
close  of  business  April  28,  2000. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  Sections  201-03.  as 
amended,  42  U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice,  in 
collaboration  with  the  Office  of  Justice 
Programs'  Drug  Courts  Program  Office 
(DCPO),  is  soliciting  proposals  in  two 
research  areas:  a  national  evaluation  of 
six  juvenile  drug  courts  and  general 
research  and  evaluation  in  either 
juvenile  or  adult  drug  courts. 

There  are  two  goals  for  national 
evaluation  of  six  juvenile  drug  courts: 
To  develop  a  framework  for  describing 
juvenile  drug  courts,  and  to  assess  the 
success  of  juvenile  drug  courts  in 
relation  to  the  framework  developed. 
The  six  juvenile  drug  courts  are  located 
in  Orlando,  FL;  Missoula,  MT;  Jersey 
City,  NJ;  Las  Cruces/ Anthony,  NM; 
Dayton,  OH/and  Charleston,  SC.  These 
drug  courts  were  funded  in  1996-1997. 

It  is  anticipated  that  one  award,  not  to 
exceed  $700,000,  will  be  made  for  this 
evaluation,  which  is  expected  to  be 
completed  within  18  to  24  months. 

The  second  area  under  this 
solicitation  includes  research  and 


evaluation  projects  addressing  issues 
faced  by  the  DCPO-funded  adult  and/or 
juvenile  drug  courts.  For  these  projects, 
four  awards  of  up  to  $250,000  are 
expected.  Each  of  these  awards  may  last 
up  to  24  months. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Drug  Court  Research 
and  Evaluation:  National  Evaluation  of 
Juvenile  Drug  Courts  and  Research  on 
Adult  and  Juvenile  Drug  Courts"  (refer 
to  document  no.  SL000399).  For  World 
Wide  Web  access,  connect  to  either  NIJ 
at  http://www.ojp.usdoj.gov/nij/ 
funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htmitnij. 

Dated:  March  3,  2000. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  00-5573  Filed  3-7-00;  8:45  am) 
BILUNG  CODE  4410-18-P 


DEPARTMENT  OF  JUSTICE 
National  institute  of  Justice 

[OJP(NU>-1262] 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  Research  and 
Evaluation  on  Violence  Against 
Women  FY2000 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 

ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  Solicitation  "Research  and 
Evaluation  on  Violence  Against  Women 
FY2000." 

DATES:  Proposals  must  be  received  by 
close  of  business  May  15,  2000. 

ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  Sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1994). 


Background 

The  National  Institute  of  Justice  (NIJ) 
is  soliciting  proposals  for  research 
addressing  violence  against  women. 
Violence  against  women  is  defined  as 
intimate  partner  violence,  sexual 
assault,  and  stalking,  and  may  include 
violence  conunitted  by  acquaintances 
and  strangers.  Proposals  are  encouraged 
for  research  aimed  at  enhancing  our 
knowledge  of  factors  associated  with 
three  types  of  outcomes:  Victim  safety, 
offender  accoimtability,  and  system 
accountability. 

NIJ  anticipates  awarding  up  to  10 
grants  of  varying  amounts  with  a 
funding  total  of  $2,000,000. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Research  and 
Evaluation  on  Violence  Against 
Women"  (refer  to  document  no. 
SL000398).  For  World  Wide  Web  access, 
connect  to  either  NIJ  at  http:// 
www.ojp.usdoj.gov/nij/funding.htm,  or 
the  NCJRS  Justice  Information  Center  at 
http://www.ncjrs.Org/fedgrant.htm#nij. 

Dated:  March  3.  2000. 
Jeremy  Travis, 

Director.  National  Institute  of  Justice. 
[PR  Doc.  00-5574  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  4410-18-P 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
March  16,  2000,  and  Friday,  March  17, 
2000.  at  the  Ronald  Reagan  Building, 
International  Trade  Center,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC.  The  meeting  is  tentatively 
scheduled  to  begin  at  10:00  a.m.  on 
March  16,  and  9:00  a.m.  on  March  17. 

Topics  for  discussion  include:  survey 
results  on  health  plans'  selection  and 
payment  of  health  care  providers, 
quality  assurance  for  institutional 
providers,  care  at  the  end  of  life, 
improving  information  on  the  Medicare 
program,  hospital  financial 
performance,  prescription  drug  coverage 
issues,  update  on  payments  to  hospital 
outpatient  departments,  payments  to 
teaching  hospitals,  and  DRG  refinement. 

Agendas  will  be  mailed  on  March  7, 
2000.  The  final  agenda  will  be  available 
on  the  Commission's  website 
(www.MedPAC.gOir). 
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MedPiiC's  address  is:  1730 
800,  Washington, 
telebhone  number  is 


ADDRESSES: 

K  Street,  NW,  Suit* 

DC  20006.  The 

(202)  653-7220 

FOR  FURTHER  INFORllATION 

Diane  Ellison,  Offi<te 

653-7220. 


SUPPLEMENTARY 

not  on  the 

wish  to  receive  an 

(202) 653-7220. 


Murray  N.  Ross, 

Executive  Director. 

[FR  Doc.  00-5541  Fil4d  3-7-00;  8:45  am] 

BILUNG  COOe  6820-BW-l  I 
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{ igenda,  please  call 


MERrr  SYSTEMS  PROTECTION 
BOARD 

Relocation  of  Boaifd  Headquarters 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Notice. 


summary:  The  U.S.  Merit  Systems 
Protection  Board  (MSPB),  whose 
headquarters  is  cui  rently  located  at 
1120  Vermont  Avenue,  N.W., 
Washington,  DC  20419,  is  announcing 
that  it  will  be  relocbting  in  June  of  2000. 
DATES:  The  exact  effective  date  of  the 
Board's  move  will  pe  announced  at  a 
later  date  in  the  Federal  Register. 
ADDRESSES:  The  Beard's  new 
headquarters  location  will  be  1615  M 
Street,  N.W..  5th  Fl  oor.  Washington,  DC 
20419. 
FOR  FURTHER  INFORMATION  CONTACT: 


Shannon  McCarthy 


Shannon,  Office  of|the  Clerk,  at  (202) 
653-7200. 

Dated:  March  1,  20(>0. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
[FR  Doc.  00-5651  Filtd  3-7-00;  8:45  am] 
BILUNG  COOE  7400-01-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Privacy  Act  of  197ll;  Proposed  New 
System  of  Record!  t 


agency:  Merit 

Board. 

action:  Privacy  Ac  t 

new  system  of  reccrds 


SUMMARY:  As 

Act  of  1974,  5  U.S 
Systems  Protectior 
publishing  a  notice 
establishment  of  a 
records.  This  new 


or  Matthew 


Sysl  ems  Protection 

of  1974;  notice  of 


requited  by  The  Privacy 
b.  552a,  the  Merit 
Board  (Board)  is 


proposing 
lew  system  of 
ecords  system  is  the 


Office  of  Appeals  Counsel  Case 
Production  Data  System.  These  records 
will  be  used  to  track  the  case  production 
of  individual  employees  in  the  Office  of 
Appeals  Counsel. 

DATES:  Comments  must  be  received  on 
or  before  April  7,  2000.  This  system  of 
records  becomes  effective  as  proposed, 
without  further  notice,  on  May  8,  2000, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination.  Comments  may  be 
mailed  to  the  Merit  Systems  Protection 
Board,  Office  of  the  Clerk  of  the  Board, 
1120  Vermont  Avenue,  NW, 
Washington.  DC  20419,  or  faxed  to  the 
same  address  on  202-653-7130. 
Electronic  mail  comments  may  be  sent 
via  the  Internet  to  mspb@mspb.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  H.  Hoxie,  Office  of  the  Clerk  of 
the  Board,  202-653-7200. 

Dated:  March  2,  2000. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 

MSPB/Intemal-8 

System  Name:  Office  of  Appeals 
Counsel  Case  Production  Data  System. 

System  Location:  Office  of  Appeals 
Counsel,  Merit  systems.  Protection 
Board  (MSPB),  1120  Vermont  Avenue. 
^JW,  Washington,  DC  20419. 

Categories  of  Individuals  Covered  by 
the  System:  Employees  in  the  Office  of 
Appeals  Counsel.  MSPB. 

Categories  of  Records  in  the  System: 
The  system  consists  of  information 
about  employees  in  the  Office  of 
Appeals  Counsel  of  the  Board, 
including:  Name,  position  title,  grade, 
and  series,  organizational  unit,  work 
schedule  for  flexiplace  employees, 
annual  and  sick  leave  usage,  and  leave 
taken  under  the  Family  and  Medical 
Leave  Act.  The  system  will  also  contain 
the  number  of  cases  processed  by 
individual  employees,  as  well  as 
requests  for  credit  for  hours  spent 
performing  non-case  related  work  and 
requests  for  additional  credit  for  time- 
consuming  case  related  work.  The 
system  will  also  contain  the  names  and 
docket  numbers  of  certain  MSPB  cases. 

Authority  for  Maintenance  of  the 
System;  5  U.S.C.  1204. 

Purposes:  These  records  are  used  by 
Board  officials  to  track  the  case 
production  of  individual  employees  and 
provide  an  effective  management  tool  in 
determining  assignments,  promotions, 
training  and  other  personnel  actions 
affecting  employees  in  the  office  of 
Appeals  Counsel. 

Routine  Uses  of  Records  Maintained 
in  the  System,  Including  Categories  of 
Users  and  the  Purpose  of  Such  Uses: 


These  records  and  information  in  them 
may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court,  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to 
comply  with  the  issuance  of  a  subpoena. 

c.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

d.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigation,  prosecution,  enforcement, 
or  implementation  of  a  statute,  rule, 
regulation,  or  order,  where  the  Board 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining  and 
Disposing  of  Records  in  the  System 

Storage:  Records  are  stored  in 
databases  on  a  local  area  network  server 
with  standard  password  access  security. 

Retrievability:  These  records  are 
retrieved  by  the  names  of  the 
individuals  for  whom  they  are 
maintained. 

Safeguards:  Access  to  these  records  is 
limited  to  persons  whose  official  duties 
require  such  access.  Records  are 
protected  from  unauthorized  access 
through  password  identification 
procedures  and  other  system-based 
protection  methods. 

Retention  and  Disposal:  Records  in 
this  system  are  maintained  as  long  as 
the  individual  is  an  employee  of  the 
Board.  Expired  records  will  be 
destroyed  by  deleting. 

System  Manager:  Director.  Office  of 
Appeals  Counsel.  Merit  Systems 
Protection  Board.  1120  Vermont  Avenue 
NW.,  Washington,  DC  20419. 

Notification  Procedures:  Individuals 
wishing  to  inquire  whether  this  system 
of  records  contains  information  about 
them  should  contact  the  Clerk  of  the 
Board  and  must  follow  the  MSPB 
Privacy  Act  regulations  at  5  CFR 
1205.11  regarding  such  inquiries. 

Record  Access  Procedures: 
Individuals  requesting  access  to  their 
records  should  contact  the  Clerk  of  the 
Board.  Such  requests  should  be 
addressed  to  the  Clerk  of  the  Board, 
Merit  Systems  Protection  Board.  1120 
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Vermont  Avenue,  NW.,  Washington,  DC 
20419.  Requests  for  access  to  records 
must  follow  the  MSPB  Privacy  Act 
regulations  at  5  CFR  1205.11. 

Contesting  Record  Procedures: 
Individuals  requesting  amendment  of 
records  should  write  the  Clerk  of  the 
Board.  Requests  must  follow  the  MSPB 
Privacy  Act  regulations  at  5  CFR 
1205.21. 

Record  Source  Categories:  The 
individual  to  whom  the  information 
applies;  the  records  maintained  in  the 
Board's  Office  of  Appeals  Counsel,  and 
records  maintained  by  the  U.S. 
Department  of  Agriculture,  Animal 
Plant  Health  Inspection  Service. 

(FR  Doc.  00-5652  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  7400-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board. 

DATE  AND  TIME: 

March  16,  2000:  11:30  a.m.-12  noon- 
Closed  Session 

March  16,  2000:  12:45  p.m.-l  p.m.— 
Closed  Session 

March  16,  2000:  10  p.m.-6  p.m. — Open 
Session 

PLACE:  The  National  Science 
Foundation,  Room  1235,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  ■ 

STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public.  Part  of  this  meeting 
will  be  open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Closed  Session  (11:30  a.m.-12:00  noon) 

— Closed  Session  Minutes,  November 

1999 
— Honorary  Awards 
— Personnel 

Closed  Session  (12:45  p.m.-l  p.m.) 

— Awards  &  Agreements 
— NSF  Budget 

Open  Session  (1:00  p.m.-6  p.m.) 

— Open  Session  Minutes,  February  2000 

— Closed  Session  Items  for  May  2000 

— Chair's  Report 

— Director's  Report 

— Graduate  Student  Survey:  Dr.  Geoff 

Davis 
— Committee  Reports 
— Interim  Report,  Committee  on 

Strategic  S&E  Policy 
— Program  Approvals,  Directorate  for 

Education  &  Human  Resources 


— Budget  and  Long  Range  Planning 

Marta  Cehelsky, 

Executive  Officer. 

[FR  Doc.  00-5672  Filed  3-3-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-2377 

Finding  of  No  Significant  Impact 
Related  to  Approval  of  Adjacent  Land 
Remediation  Plan  for  Kaiser  Aluminum 
&  Chemical  Corporation,  Tulsa, 
Oklahoma,  License  No.  STB-472 
(Terminated) 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
approval  of  the  Adjacent  Land 
Remediation  Plan  (ALRP)  for  Kaiser 
Aluminum  &  Chemical  Corporation 
(Kaiser),  Tulsa,  Oklahoma  (Kaiser, 
1998),  submitted  to  NRC  on  August  17, 
1998.  Kaiser  is  obligated  to  remediate 
the  offsite  property  adjacent  to  their 
Tulsa,  Oklahoma  site  to  meet  the  release 
criteria  established  in  the  Action  Plan  to 
Ensure  Timely  Remediation  of  Sites 
Listed  in  the  Site  Decommissioning 
Management  Plan  (hereafter  knowTi  as 
the  SDMP  Action  Plan)  NRC,  1992). 

Environmental  Assessment 

Introduction  , 

On  March  7, 1958,  NRC  issued  Source 
Material  License  No.  C— 4012  to 
Standard  Magnesium  Corporation 
(Standard  Magnesium),  for  possession  of 
magnesium-thorium  alloy.  Standard 
Magnesium  purchased  magnesium- 
thorium  scrap  metal  for  reclaiming 
purposes.  The  end  product  from 
Standard  Magnesium's  manufacturing 
process  was  magnesium  anodes  used  for 
cathodic  protection  on  items  such  as 
tanks  and  pipelines.  NRC  License  No. 
STB-472  superceded  License  No.  C- 
4012  on  November  22,  1961.  In  1964, 
Standard  Magnesium  became  a  wholly 
owned  subsidiary  of  Kaiser  within  the 
Division  of  Kaiser  Chemical  Company. 
On  June  5,  1968,  License  No.  STB-472 
was  amended  to  include  the  possession 
of  uranium,  so  that  Standard 
Magnesium  could  process  magnesium 
slag  containing  uranium.  It  does  not 
appear  that  uranium  was  ever  received 
or  processed  on  site.  On  March  16, 
1971,  License  No.  STB-472  was 
terminated  at  the  licensee's  request. 

In  1991,  Oak  Ridge  National 
Laboratory  (ORNL)  was  contracted,  by 
NRC,  to  review  and  evaluate  all  nuclear 
material  licenses  terminated  by  NRC  or 
its  predecessor  agencies  since  inception 


of  material  regulation  in  the  late  1940s. 
One  of  the  objectives  of  this  review  was 
to  identify  sites  with  a  potential  for 
meaningful  residual  contamination, 
based  on  information  in  the  license 
documentation.  ORNL  identified  the 
Kaiser  site  as  having  the  potential  for 
residual  contamination.  On  November 
17, 1993,  an  NRC  inspector  surveyed  the 
Kaiser  facility  to  assess  the  potential  for 
residual  contamination  at  the  site.  The 
inspector  found  contamination  on  the 
surface,  indicating  that  waste 
magnesium-thorium  slag  was 
improperly  disposed  of  in  the  past.  Off- 
site  residual  thorium  contamination  was 
first  identified  during  a  subsequent  NRC 
inspection  conducted  on  June  29, 1994. 
The  off-site  thorium  contamination  is 
due  to  slag  dumping  in  areas  to  the  east 
and  south  of  the  current  Kaiser  property 
boundary,  on  property  which  belonged 
to  Standard  Magnesium/Kaiser  during 
licensed  operations.  NRC  notified  Kaiser 
on  August  19,  1994,  that  the  site  had 
been  added  to  the  Site 
Decommissioning  Management  Plan 
(SDMP).  Kaiser  has  agreed  to  perform 
remediation  activities  in  accordance 
with  current  regulations  and  release 
limits,  even  though  it  is  not  currently  a 
licensee  since  its  license  was  terminated 
in  1971. 

Proposed  Action 

Kaiser  is  proposing  to  remediate  the 
off-site  areas  to  the  east  and  south  of 
Kaiser's  property  which  contain 
residual  thorium  contamination  above 
the  unrestricted  release  limits  specified 
in  the  SDMP  Action  Plan  (370  Becquerel 
per  kilogram  (Bq/Kg)  (10  picocurie  per 
gram  (pCi/g))  total  thorium).  Kaiser 
proposes  to: 

(1)  Excavate  soil  with  thorium  levels 
above  the  maximum  average 
concentration,  and  transport  it  directly 
to  the  Kaiser  storage  site,  or  load  the 
contamination  soil  onto  trucks  for 
transport  to  the  storage  site. 

(2)  Control  the  excavation  process  to 
assure  contamination  is  not  spread 
during  excavation  or  transport; 

(3)  Stockpile  contaminated  soil  on 
Kaiser  Property  within  a  fenced 
location.  It  is  estimated  the  4673  cubic 
meters  (m^  (165,000  cubic  feet  (fl^))  of 
contaminated  soil  will  be  transported 
and  stored  on  Kaiser  property  pending 
final  disposal 

(4)  Control  stockpiled  soil  to 
minimize  erosion,  airborne  dust,  and 
precipitation  runoff; 

(5)  Conduct  a  final  survey  of 
excavated  areas  and  transport  routes  in 
accordance  with  NUREG/CR-5849. 
"Manual  for  Conducting  Radiological 
Surveys  in  Support  of  License 
Termination;"  and 
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considered  to  be  advantageous,  because 
it  does  not  give  Kaiser  the  option  of 
disposing  of  all  material  collectively. 
This  alternative  does  not  preclude 
Kaiser  from  sending  contaminated  soil 
from  adjacent  land  areas  to  a  low-level 
radioactive  waste  disposal  facility  in  the 
future,  if  necessary. 

Environmental  Impacts  of  Proposed 
Action 

Remediation  of  the  adjacent  land 
areas  could  result  in  both  radiological 
and  non-radiological  environmental 
impacts.  Radiological  environmental 
impacts  that  could  result  from  the 
remediation  of  the  adjacent  land  areas 
include  exposure,  inhalation,  and 
ingestion  hazards  to  workers  and  the 
public.  These  hazards  could  occur 
during  excavation,  transport,  or  storage 
of  the  contaminated  soil. 

Potential  radiological  impacts  during 
excavation  include:  (1)  Exposure;  (2) 
inhalation  and  ingestion  to  workers;  and 
(3)  inhalation  and  ingestion  to  the 
public.  Kaiser  has  committed  to  perform 
work  activities  in  accordance  with  the 
Radiation  Control  Plan  (RCP)  submitted 
to  the  NRC  as  Appendix  C  of  the  ALRP. 
Worker  doses  due  to  direct  exposure  to 
the  contaminated  soil  are  expected  to  be 
small.  Site  characterization  revealed 
that  74  percent  of  the  samples  contained 
less  than  370  Bq/kg  (10  pCi/g),  and  83 
percent  contained  less  than  740  Bq/kg 
(20  pCi/g)  (Kaiser,  1999).  Since  worker 
exposure  time  will  be  short,  and 
thorium  concentrations  are  relatively 
low.  Kaiser  estimates  that  doses  due  to 
direct  contact  with  soil  will  be  less  than 
1  millisievert  per  year  (mSv/)^)  (100 
millirem  per  year  (mrem/yr)).  Inhalation 
and  ingestion  impacts  will  be 
minimized  to  the  workers  and  public  by 
controlling  airborne  material  levels.  Air 
sampling  will  be  conducted  in  work 
areas,  and  at  work  area  boimdaries  to 
evaluate  off-site  releases.  Action  will  be 
taken  if  radioactivity  levels  exceed  IT) 
percent  of  the  regulatory  limit  in  work 
areas  and  50  percent  of  the  regulatory 
limit  at  the  work  area  boundary.  Kaiser's 
RCP  (Kaiser,  1998)  includes  controls  for 
keeping  external  and  internal  radiation 
exposures  to  workers,  and  the  public, 
"as  low  as  reasonably  achievable" 
(ALARA).  These  controls  include 
implementing:  (1)  The  RCP;  (2) 
radiation  worker  training;  (3)  a 
respiratory  protection  program;  (4) 
safety  work  permit  procedures;  and  (5) 
radioactive  material  storage  and 
handling  procedures. 

The  potential  for  radiological  impacts 
during  transportation  is  limited. 
Spillage  during  transportation  is  the 
only  credible  scenario  for  workers 
receiving  a  potential  dose.  Since  any 


spills  could  be  immediately  recovered, 
doses  due  to  direct  exposure  will  be 
minimal.  The  potential  exists  for 
contaminated  material  to  become 
airborne  during  transportation, 
unloading,  or  as  a  result  of  accidental 
spills.  In  the  ALRP,  Kaiser  commits  to 
using  load  covers,  or  other  means,  as 
necessary  to  prevent  the  spread  of 
contamination  during  hauling.  Potential 
radiological  impacts  to  workers  and  the 
public  due  to  airborne  material  will  be 
controlled  as  described  above. 

Potential  radiological  impacts 
resulting  from  the  storage  of  the 
contaminated  soil  on  Kaiser  property 
include  doses  to  the  public  from 
airborne  material  and  precipitation 
runoff.  In  the  ALRP,  Kaiser  commits  to 
minimize  the  spread  of  contamination 
by  storing  soil  on  land  that  is  already 
contaminated.  Erosion  and  dust  will  be 
controlled  by  planting  vegetation, 
covering  widi  sheeting,  or  covering  with 
clean  soil.  Precipitation  runoff  will  be 
controlled  with  engineering  measures  to 
ensure  that  drainage  from  the  stockpile 
will  be  into  the  retention  pond.  The  RCP 
also  references  a  radioactive  liquid 
handling  procedure. 

The  potential  for  groundwater 
contamination  at  the  site  is  minimal. 
Site  characterization  sampling  at  the  site 
indicates  that  the  vertical  migration  of 
the  thorium  is  limited.  Sampling 
revealed  that  thorium  concentrations 
dropped  quickly  in  undisturbed  soil. 
Sampling  also  indicates  that  the 
freshwater  pond,  to  the  west  of  the  site, 
controls  the  groundwater  flow  in  the 
water  table  aquifer  (Kaiser,  1995).  Water 
samples  taken  from  the  freshwater  pond 
that  thorium  concentrations  consistent 
with  background  levels. 

NRC  staff  conducted  an 
environmental  justice  review  for  the 
Kaiser  site.  We  have  determined  that 
there  are  no  environmental  justice 
issues  with  the  Kaiser  site  because  there 
are  no  disproportionately  high  minority 
or  low-income  populations  near  the  site. 

Agencies  and  Individuals  Consulted 

This  Environmental  Assessment  (EA) 
was  prepared  entirely  by  NRC  staff.  No 
other  sources  were  used  beyond  those 
referenced  in  this  EA. 

NRC  staff  provided  a  draft  of  the  EA 
to  Oklahoma  Department  of 
Environmental  Quality  (ODEQ)  for 
review.  By  facsimile  dated  July  30, 
1999,  ODEQ  agreed  with  NRC's 
conclusion  that  the  proposed  action  will 
not  have  any  significant  affect  on  the 
quality  of  the  human  environment. 

NRC  contacted  the  Fish  and  WildUfe 
Service  to  ensure  that  the  proposed 
action  will  not  have  an  adverse  impact 
on  threatened  and  endangered  species. 
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Mr.  Ken  Frazier  informed  the  NRC  by 
phone  on  August  2,  1999,  that  the 
proposed  action  will  have  no  impact  on 
threatened  and  endangered  species. 

NRC  also  contacted  the  Oklahoma 
Historical  Society  to  determine  if  the 
proposed  action  would  have  any 
adverse  impacts  on  sacred  or  historical 
properties  near  the  Kaiser  site.  The 
Oklahoma  Historical  Society  informed 
Kaiser,  by  letter  dated  August  31, 1999, 
that  there  are  no  historic  properties 
affected  by  the  project. 

The  Oklahoma  Archeological  Survey 
informed  NRC,  by  letter  dated  August  6, 
1999,  that  no  archeological  sites  are 
listed  as  occurring  within  the  project 
area  and  no  archeological  materials  are 
likely  to  be  encountered. 

The  Creek  Nation  of  Oklahoma 
informed  Kaiser,  by  letter  dated  August 
5,  1999,  that  there  are  no  religious  or 
sacred  sites  within  the  project  area  that 
will  be  affected  by  the  undertaking  of 
this  project. 

Conclusions 

Radiological  exposures  to  workers 
and  the  public  will  be  in  accordance 
with  10  CFR  Part  20  limits.  Kaiser  has 
committed  to  perform  remediation 
activities  in  accordance  with  an 
acceptable  RCP.  NRC  staff  believes  the 
RCP  provides  adequate  controls  to  keep 
potential  doses  to  workers  and  the 
public  from  direct  exposure,  airborne 
material,  and  released  effluents, 
ALARA. 

NRC  staff  also  believes  that  the 
remediation  alternative  proposed  by 
Kaiser  minimizes  the  potential  dose  to 
members  of  the  public,  and  other 
environmental  impacts.  Potential  doses 
to  members  of  the  public  will  be 
minimized  by  removing  contaminated 
soil  from  puhlic  areas  and  storing  on 
property  fenced  and  controlled  by 
Kaiser.  The  proposed  remediation 
alternative  also  minimizes  the  other 
potential  environmental  impacts.  The 
volimie  of  contaminated  soil  to  be 


excavated  and  stored  on  Kaiser  property 
is  a  small  fraction  of  the  total  volume  of 
contaminated  soil  present  on  Kaiser 
property  requiring  remediation. 
Therefore,  the  potential  environmental 
impact  from  the  proposed  action  is 
insignificant. 
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Finding  of  No  Significant  Impact 

NRC  has  prepared  an  EA  related  to 
the  approval  of  Kaiser's  ALRP, 
Terminated  License  No.  STB-472.  On 
the  basis  of  this  EA,  NRC  has  concluded 
that  the  environmental  impacts  that 
would  be  created  by  the  proposed  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined 
that  Finding  of  No  Significant  Impact  is 
appropriate. 

The  EA  and  the  documents  related  to 
this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
NRC's  Public  Document  Room  at  the 
Gelman  Building,  2120  L  Street  NW., 
Washington.  DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Buckley,  Project  Manager, 
Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
Telephone:  (301)  415-6607. 

NRC  Export  License  Application 


Dated  at  Rockville,  Maryland,  this  14th  day 
of  February  2000. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safely  and  Safeguards. 
|FR  Doc.  00-5587  Filed  3-7-00;  8:45  am] 

BILUNO  CODE  7S9IM)1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  License  to  Export 
Radioactive  Waste 

Pursuant  to  10  CFR  110.70(b)(2) 
"Public  notice  of  receipt  of  an 
application",  please  take  notice  that  the 
Nuclear  Regulatory  Commission  has 
received  the  following  application  for 
an  export  license.  Copies  of  the 
application  are  available  electronically 
through  ADAMS  and  can  be  accessed 
through  the  Public  Electronic  Reading 
Room  (PERR)  link  <http://wvi'w. nrc.gov/ 
NHC/ADMIS/index.htmh  at  the  NRC 
Homepage. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regidatory  Commission.  Washington 
D.C.  20555:  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555:  and  the  Executive  Secretary, 
U.S.  Department  of  State.  Washington, 
D.C.  20520. 

In  its  review  of  the  application  for  a 
license  to  export  special  nuclear 
material  noticed  herein,  the 
Commission  does  not  evaluate  the 
health,  safety  or  environmental  effects 
in  the  recipient  nation  of  the  material  to 
be  exported.  The  information 
concerning  this  application  follows. 


Name  of  applicant/date  of  ap- 
plication/date received/appli- 
cation numt)er 

Description  of  material 

End  use 

Country  of 

Material  type 

Total  qty 

destination 

Transnuclear,  Inc 

February  1 1 ,  2000. 
February  14,  2000. 
XSNM2611— Revised 

High-enriched  Uranium 
(93.45%). 

150.348  kg  Uranium/140.500 
kg  U-235. 

Fuel  for  HFR/Petten  Reactor 

Netherlands. 
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Dated  this  1st  day  < 
Rockville,  Maryland. 
For  the  Nuclear 
Ronald  D.  Hauber, 
Deputy  Director.  Offi 
Programs. 
[FR  Doc.  00-5586  Fi 
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f  March  2000  at 
Regulatory  Commission. 

life  of  International 
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NUCLEAR  REGULIkTORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Publ  c  Law  97-415.  the 
U.S.  Nuclear  Reguhtory  Conmiission 
(the  Commission  o  ■  NRC  staff)  is 
publishing  this  reg  ilar  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Ener  »y  Act  of  1954,  as 
amended  (the  Act)  to  require  the 
Commission  to  pul  lish  notice  of  any 
amendments  issuei  i,  or  proposed  to  be 
issued,  under  a  ne\  f  provision  of  section 
189  of  the  Act.  Thi ;  provision  grants  the 
Commission  the  au  thority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  c  perating  license 
upon  a  determinati  on  by  the 
Commission  that  si  ich  amendment 
involves  no  signiiii  :ant  hazards 
consideration,  notv  athstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearir  g  from  any  person. 

This  biweekly  nc  tice  includes  all 
notices  of  amendm  snts  issued,  or 
proposed  to  be  issi  ed  from  February  12. 
2000,  through  February  25,  2000.  The 
last  biweekly  notic  j  was  published  on 
February  23,  2000  65  FR  9000). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  fdr  a  Hearing 

The  Commission  has  made  a 
proposed  determin  Jtion  that  the 
following  amendm  mt  requests  involve 
no  significant  haza  ds  consideration. 
Under  the  Commis  iion's  regulations  in 
10  CFR  50.92.  this  neans  that  operation 
of  the  facility  in  ac  ;ordance  with  the 
proposed  amendm^  snt  would  not  (1) 
involve  a  significai  it  increase  in  the 
probability  or  cons  jquences  of  an 
accident  previousl  '  evaluated;  or  (2) 
create  the  possibili  :y  of  a  new  or 
different  kind  of  ac  cident  from  any 
accident  previous!  r  evaluated;  or  (3) 
involve  a  significai  it  reduction  in  a 
margin  of  safety.  T  le  basis  for  this 
proposed  determin  ation  for  each 
amendment  reques  t  is  shown  below. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  meiking  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  conunents  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4;15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  April  7.  2000,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 


Building,  2120  L  Street,  NW., 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site, 
http://www.nrc.gov  (the  Electronic 
Reading  Room).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  cmd  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiu-e  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  them  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
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must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  GeLman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 


public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site, 
http://www.nrc.gov  (the  Electronic 
Reading  Room). 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
November  30,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
test  standard  for  laboratory  testing  of 
activated  charcoal  to  tests  in  accordance 
with  the  ASTM  D3803-1989  standard  in 
response  to  Generic  Letter  99-02, 
"Laboratory  Testing  of  Nuclear-Grade 
Activated  Charcoal." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  represent 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  included  in  this  request  do 
not  affect  any  accident  initiating  events.  No 
new  accident  initiators  or  new  failure  modes 
are  created.  These  changes  will  not  result  in 
any  change  to  the  charcoal  efficiency 
credited  in  the  accident  analyses  for  any  of 
the  air  treatment  systems.  The  ability  of  each 
of  the  accident  mitigation  air  treatment 
systems  to  perform  its  function  will  not  be 
affected.  System  design  flow  requirements 
and  tilter/adsorber  bank  bypass  leakage 
requirements  remain  unchanged.  Therefore, 
the  proposed  changes  will  not  adversely 
impact  the  capability  of  the  accident 
mitigation  air  treatment  systems  and  could 
not  represent  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  LCA  (license  change  application]  does 
not  involve  the  addition  of  any  new 
hardware.  The  requested  changes  only  affect 
testing  standards  for  the  three  air  treatment 
systems  used  for  accident  mitigation. 
Changels]  of  a  test  standard  for  the  air 
treatment  systems  could  not  create  a  new 
accident  scenario.  Therefore,  these  changes 
do  not  create  the  potential  for  any  accident 
different  from  those  that  have  been 
evaluated. 

C.  These  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  T.S.  changes  will  have  no 
adverse  affect  on  the  performance  of  the  three 
accident  mitigation  Air  Treatment  Systems. 
System  design  flow  requirements  and  filter/ 


adsortier  bank  bypass  leakage  requirements 
remain  unchanged.  Use  of  the  charcoal  lab 
testing  protocol  suggested  by  Generic  Letter 
99-02  will  ensure  that  the  charcoal  adsort)er 
is  better  able  to  adsorb  radioiodine  generated 
during  postulated  accidents.  These  changes 
do  not  result  in  a  degradation  of  safety 
related  equipment,  and  therefore,  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
CuUen,  Jr.,  Esq.,  PECO  Energy  Company, 
2301  Market  Street.  S23-1, 
Philadelphia.  PA  19103. 

NRC  Section  Chief:  Marsha 
Gamberoni,  Acting. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
November  19, 1999. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
5. 5.1  I.e.  "Ventilation  Filter  Testing 
Program  (VFTP),"  to  change  the  testing 
requirements  of  the  engineered  safety 
systems  charcoal  adsorbers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1 — Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 
No.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  TS  5. 5.  lie, 
initiates  a  lalxsratory  performance  test  of 
adsorber  carbon  (charcoal)  that  yields  more 
accurate  results  than  what  is  currently 
required  by  TS.  The  proposed  change  also 
deletes  the  specific  reference  to  the  ANSI 
(American  National  Standards  Institute) 
standard  by  which  the  adsort)er  carbon 
sample  is  obtained.  The  proposed  changes  to 
test  adsorber  carbon  to  a  more  current  and 
improved  ASTM  [American  Society  for 
Testing  and  Materials)  standard  and  delete 
the  ANSI  standard  by  which  the  adsorber 
carbon  sample  is  obtained  would  not  be  plant 
accident  initiators  as  described  in  Chapter  6 
or  Chapter  15  of  the  PVNGS  IPalo  Verde 
Nuclear  Generating  Station)  UFSAR 
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testing.  This  change  initiates  a  laboratory 
performance  test  on  adsorber  carbon  that 
yields  more  accurate  results  than  what  is 
currently  required  by  TS  and  deletes  the 
specific  reference  to  the  ANSI  standard  by 
which  the  adsorber  carbon  sample  is 
obtained.  The  proposed  change  to  test 
adsorber  carbon  to  a  more  current  and 
improved  ASTM  standard  will  ensure  the 
carbon  media's  ability  to  adsorb  radioactive 
gases  will  remain  above  that  credited  in  the 
PVNGS'  dose  analysis  for  postulated 
accidents. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Coimsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Arizona  Public  Service  Company,  et  ai, 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
December  1.  1999. 

Description  of  amendments  request: 
The  proposed  amendments  to  the 
operating  licenses  would  delete  or 
update  outdated  administrative 
information  and  delete  license 
conditions  that  are  no  longer  applicable 
or  have  been  completed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1 — Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 
No — The  proposed  administrative  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
administrative  Operating  License  (OL) 
amendments  would  (1)  delete  or  update 
operating  license  references  to  outdated 
administrative  information,  (2)  delete  license 
conditions  that  were  complied  with  and  are 
no  longer  applicable  to  the  current  operating 
environment,  and  (3)  delete  license 
conditions  that  were  one-time  requirements 
and  have  been  completed.  Since  these 
proposed  changes  are  administrative  and 
have  no  [ejffect  on  the  current  OL 
requirements,  plant  design,  operation,  or 
maintenance,  the  proposed  administrative 
changes  do  not  involve  a  significant  increase 


in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Standard  2 — Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

No — The  proposed  administrative  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
would  have  no  [e)ffect  on  the  physical  plant. 
Consequently,  plant  configuration  and  the 
operational  characteristics  remain  unchanged 
and  the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Standard  3 — Does  the  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

No — The  proposed  administrative  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  are 
administrative  and  have  no  [ejffect  on  the 
current  OL  requirements,  plant  design, 
operation,  or  maintenance.  No  margin  of 
safety  would  be  affected  by  the  proposed 
administrative  changes  to  the  PVNGS  [Palo 
Verde  Nuclear  Generating  Station]  OLs  since 
no  current  operating  requirements  would  be 
changed. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Coimsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  January 
27,  2000. 

Description  of  amendments  request: 
The  proposed  amendment  modifies  the 
conditions  of  containment  closure 
during  core  alterations/fuel  handling 
and  loss  of  shutdown  cooling  in  Calvert 
Cliffs  Units  1  and  2.  The  reason  for  this 
proposed  amendment  is  to  improve 
personnel  safety  and  the  progress  of 
outages  by  allowing  greater  egress  fi'om 
and  access  to  the  Containment  during 
refueling  outages.  A  new  containment 
outage  door  assembly  will  be  installed 
on  the  outside  of  the  equipment  hatch 
opening  to  provide  quicker  closure, 
improve  safety  when  the  door  is  open, 
and  allow  more  flexibility  when  staging 
material  in  the  Containment  during  an 
outage.  Changes  to  the  way  the 
personnel  air  lock  and  the  containment 
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purge  system  are  operated  during 
maintenance  activities  on  the  Shutdown 
Cooling  System  are  also  part  of  the 
proposed  amendment. 

The  proposed  amendment  changes 
Technical  Specifications  (TSs)  3.9.3  and 
3.9.4  to  allow  the  new  containment 
outage  door  to  remain  open  during  core 
alterations  and  ftiel  handling,  during 
maintenance  and  testing  activities  on 
the  Shutdown  Cooling  system,  and  to  be 
used  as  an  alternate  to  the  existing 
equipment  hatch  to  close  the  equipment 
hatch  opening  when  containment 
closure  is  required.  The  proposed 
changes  will  also  allow  the  personnel 
air  lock  and  the  contairunent  purge 
valves  to  remain  open  during 
maintenance  activities  on  the  Shutdown 
Cooling  System.  Baltimore  Gas  and 
Electric  Company  (BGE)  also  proposes 
to  revise  TS  3.9.3  to  indicate  that  four 
bolts  is  the  minimum  number  required 
to  secure  the  equipment  hatch  for 
closure.  In  addition,  BGE  proposes 
deleting  the  words  "when  there  is  23 
feet  of  water  above  the  fuel"  from 
Limiting  Condition  for  Operation 
3.9.3.C.2  since  this  requirement  is 
already  part  of  the  applicability 
statement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  "^ 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  wrill  modify  the 
conditions  of  containment  closure  during 
core  alterations/fuel  handling  and  during 
maintenance/testing  activities  on  the 
Shutdown  Cooling  (SDC)  System. 
Specifically,  the  proposed  changes  will  allow 
the  new  containment  outage  door,  the 
personnel  air  lock  door,  and  the  containment 
purge  valves  to  stay  open  during  core 
alterations/fuel  handling,  and  during 
maintenance  and  testing  activities  on  the 
SDC  System.  The  proposed  change  will  also 
allow  the  new  containment  outage  door  to  be 
used  as  an  alternate  to  the  existing 
equipment  hatch  to  close  the  equipment 
hatch  opening  when  closure  is  required. 
Additionally,  the  proposed  changes  will 
change  the  wording  of  the  Technical 
Specifications  to  indicate  that  four  bolts  is 
the  minimum  number  required  to  secure  the 
equipment  hatch  when  it  is  used  for 
containment  closure.  The  proposed  changes 
also  remove!  ]  the  water  level  requirement 
from  Limiting  Condition  for  Operation  3.9.3 
since  the  water  level  requirement  is  part  of 
the  applicability  statement  for  this  Technical 
Specification. 

Closing  the  containment  penetrations  is 
considered  to  be  a  mitigator  of  the 
radiological  consequences  of  a  fuel  handling 
incident  and  a  loss  of  SDC,  not  an  initiator. 


Therefore,  allowing  the  containment  outage 
door,  personnel  air  lock,  and  the  containment 
purge  valves  to  be  open  during  these  outage 
activities  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  consequence  of  a  fuel  handling 
incident  is  the  release  of  radioactivity  from 
Containment.  The  potential  offsite  dose 
resulting  from  a  fuel  handling  incident  has 
been  evaluated.  Based  on  a  minimum  decay 
time  of  100  hours  prior  to  handling  fuel 
(Technical  Reference  Manual  Section  15.9.1), 
the  calculated  offsite  doses  resulting  from  a 
fuel  handling  incident  are  14.06  rem  to  the 
thyroid,  and  0.457  rem  to  the  whole  body, 
with  the  personnel  air  lock  door  open.  All 
activity  released  from  Containment  over  the 
length  of  the  incident  is  assumed  to  be 
unfiltered.  The  calculated  doses  resulting 
from  a  fuel  handling  incident  are  less  than 
25%  of  the  limits  of  10  CFR  Part  100  (75  rem 
thyroid  and  6  rem  whole  body).  This  analysis 
will  apply  to  the  equipment  hatch  opening 
because  the  analysis  assumes  no  containment 
closure.  The  amount  of  radioactivity  released 
is  bounded  by  the  current  analysis  of  record. 
Although  natural  air  circulation  will  cause 
some  containment  air  to  go  out  through  any 
opening  in  a  fuel  handling  accident,  there  is 
no  pressure  produced  to  push  the 
radioactivity  out  of  Containment.  Therefore, 
having  the  containment  outage  door  open 
during  core  alterations  and  fuel  handling 
does  not  involve  an  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  Additionally,  if  the  equipment 
batch  is  to  be  used,  specifying  a  minimum 
number  of  four  bolts  will  allow  the  optional 
use  of  more  bolts,  if  desired. 

The  consequence  of  a  loss  of  SDC  is  the 
potential  for  release  of  radioactivity  to  the 
atmosphere  outside  Containment.  Closing 
containment  penetrations  is  a  mitigator  of 
that  consequence.  Administrative  controls 
will  be  put  in  place  to  ensure  that  in  an 
emergency  containment  closure  can  be 
quickly  achieved.  The  emergency  air  lock 
will  have  at  least  one  door  closed  when 
containment  closure  is  required  by  a  SEKZ 
condition.  The  containment  purge  system 
isolation  valves  are  closed  automatically  on 
a  containment  high  radiation  signal  and  can 
be  shut  by  remote  manual  operation.  The 
maximum  calculated  pressure  that  can 
develop  in  the  Containment  for  the  limiting 
loss  of  SDC  case  is  12  psig.  All  required 
penetration  closure  devices  can  withstand 
that  pressure.  Therefore,  allowing  the 
personnel  air  lock  doors,  the  containment 
outage  door,  and  the  purge  isolation  valves 
to  remain  open  does  not  involve  a  significant 
increase  in  the  consequences  of  a  loss  of 
SDC. 

Therefore,  the  proposed  Technical 
Specificaton  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

This  requirement  change  does  not  involve 
a  significant  change  in  the  operation  of  the 
plant  and  no  new  accident  initiation 
mechanism  is  created  by  the  modification. 


Closing  containment  penetrations  is  . 
considered  to  be  a  mitigator  of  the 
radiological  consequences  of  any  accident  in 
the  Containment,  not  an  initiator.  The 
equipment  hatch  opening,  the  personnel  air 
lock,  and  the  purge  supply  and  exhaust  are 
currently  opened  and  closed  during  the 
course  of  an  outage.  The  proposed  changes 
allows  them  to  remain  open  during  a  period 
when  they  are  currently  required  to  be 
closed.  The  closure  function  of  the 
equipment  hatch  opening  in  Modes  5  and  6 
will  be  performed  by  a  hinged  containment 
outage  door,  thus,  closing  the  equipment 
hatch  opening  will  be  easier  and  \,'ill  require 
fewer  people  and  less  time.  The  operation  of 
the  containment  outage  door  is  not  a 
significantly  different  method  of  operation 
from  that  of  other  dogged  doors  at  Calvert 
Cliffs.  Using  the  containment  outage  door  to 
close  the  equipment  hatch  opening  instead  of 
the  equipment  hatch  also  mitigates  the 
consequences  of  the  incident  and  does  not 
initiate  an  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  margin  of  safety  for  containment 
closure  during  core  alternation/fuel  handling 
is  based  on  the  amount  of  offsite  dose 
resulting  from  a  fuel  handling  incident  and 
the  safety  of  personnel  in  the  Containment  at 
the  time  of  the  incident.  An  offsite  dose 
calculation  previously  approved  by  the  NRC 
for  a  fuel  handling  incident  is  14.06  rem  to 
the  thyroid,  and  0.457  rem  to  the  whole 
body,  with  no  containment  closure 
established,  and  any  activity  released  ftom 
the  Containment  assumed  to  be  unfiltered. 
These  calculated  doses  are  less  than  25%  of 
the  limits  of  10  CFR  Part  100.  The  analysis 
will  apply  to  the  containment  outage  door 
because  the  analysis  assumes  no  containment 
closure.  Emergency  personnel  egress  from 
Containment  will  be  through  the  open  door, 
which  is  an  improvement  in  personnel  safety 
because  this  exit  is  not  currently  available. 
Additionally,  trained  personnel  will  be 
available  to  close  the  door  and  contain  any 
radiation  released  inside  Containment  as  a 
result  of  a  fuel  handling  incident.  Leaving  the 
containment  outage  door  open  during  core 
alterations  and  fuel  handling  will  not  allow 
more  than  the  calcutated  amount  of 
radionuclides  to  escape  from  Containment; 
shutting  the  door  following  a  fuel  handling 
incident  will  increase  the  margin  of  safety  by 
keeping  the  actual  offsite  dose  lower  than  the 
calculated  dose. 

Therefore,  allowing  the  containment 
outage  door  to  be  open  dunng  fuel  handling 
would  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  margin  of  safety  for  containment 
closure  in  the  case  of  loss  of  SDC  is  twofold: 
(1)  the  time  required  to  close  the 
Containment  to  prevent  a  radioactive  release 
to  the  atmosphere  outside  Containment  if 
SDC  should  be  lost;  and  (2)  the  ability  to 
retain  the  pressure  generated  by  boiling  of 
reactor  coolant  as  a  result  of  a  loss  of  SDC. 

Currently,  all  containment  penetrations  are 
required  to  be  closed  prior  to  taking  the  SDC 
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The  proposed  TS  changes  increase  the 
Allowable  Outage  Times  and 
Surveillance  Test  Intervals  (AOT/STI) 
for  actuation  instrumentation  based  on 
analyses  developed  and  approved  by  the 
Nuclear  Regulatory  Commission  (NRC). 
TS  requirements  that  govern  operability 
or  routine  testing  of  plant  instnmients 
are  not  assumed  to  be  initiators  of  emy 
analyzed  event  because  these 
instruments  are  intended  to  prevent, 
detect,  or  mitigate  accidents.  Therefore, 
these  changes  will  not  involve  an 
increase  in  the  probability  of  occurrence 
of  an  accident  previously  evaluated. 
Additionally,  these  changes  will  not 
increase  the  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  do  not  involve 
any  physical  changes  to  plant  systems, 
structiu'es  or  components  (SSCs),  or  the 
manner  in  which  these  SSCs  are 
operated.  These  changes  will  not  alter 
the  operation  of  equipment  assumed  to 
be  available  for  the  mitigation  of 
accidents  or  transients  by  the  plant 
safety  analysis  or  licensing  basis.  As 
justified  and  approved  in  the  AOT/STI 
licensing  topical  reports,  the  proposed 
changes  establish  or  maintain  adequate 
assurance  that  components  are  operable 
when  necessary  for  the  prevention  or 
mitigation  of  accidents  or  transients  and 
that  plant  variables  are  maintained 
within  limits  necessary  to  satisfy  the 
assumptions  for  initial  conditions  in  the 
safety  analyses.  The  proposed  changes 
establish  or  modify  time  limits 
allowable  for  operation  with  inoperable 
instnmient  channels  based  on  analyses 
which  have  been  approved  by  the  NRC. 
Furthermore,  there  will  be  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  released 
offsite.  For  these  reasons,  the  proposed 
changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Does  the  change  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated? 

The  proposed  changes  do  not  involve 
any  physical  changes  to  SSCs,  or  the 
marmer  in  which  these  SSCs  function. 
Therefore,  these  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  fi-om  any  accident 
previously  evaluated.  The  changes  in 
methods  governing  normal  plant 
operation  are  consistent  with  the 
current  safety  analysis  assumptions. 
Therefore,  these  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 


The  proposed  changes  increase  the 
AOTs  and  STIs  for  actuation 
instnunentation  based  on  generic 
analyses  completed  by  the  Boiling 
Water  Reactors  Owners'  Group 
(BWROG).  The  NRC  has  reviewed  and 
approved  the  generic  studies  and  has 
concurred  with  the  BWROG  that  the 
proposed  changes  do  not  significantly 
affect  the  probability  of  failure  or 
availability  of  the  affected 
instrumentation  systems.  The  analysis 
determined  that  there  is  no  significant 
change  in  the  availabiUty  and/or 
reliability  of  instrumentation  as  a  result 
of  the  proposed  changes  in  AOTs  and 
STIs. 

Furthermore,  the  change  to  increase 
the  frequency  of  the  reactor  protection 
system  scram  contactor  testing  has  been 
shown  to  improve  plant  safety.  ComEd 
has  determined  these  studies  are 
applicable  to  Dresden  Nuclear  Power 
Station,  Units  2  and  3.  The  proposed 
changes  to  AOTs  provide  realistic  times 
to  complete  required  testing  and 
maintenance  actions  without  increasing 
the  overall  instrument  failure  frequency. 
Likewise,  the  extended  STIs  do  not 
result  in  significant  changes  in  the 
probability  of  instrument  failure. 
Furthermore,  the  proposed  changes  will 
reduce  the  probability  of  test-induced 
plant  transients  and  equipment  failures. 
Therefore,  it  is  concluded  that  the 
proposed  changes  will  not  result  in  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Entergy  Nuclear  Generation  Company, 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request: 
November  22,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
approve  the  use  of  new  values  for  post- 
accident  containment  pressiu-e  in 
Pilgrim's  net  positive  suction  head 
(NPSH)  analyses  performed  for  the 
emergency  core  cooling  system  (ECCS) 
pumps. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Will  crediting  the  proposed  post-LOCA 
[loss  of  coolant  accident]  containment 
pressure  in  ECCS  analysis  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Chapter  14  of  the  FSAR  [final  safety 
analysis  report]  contains  evaluations  of  the 
worst  postulated  accidents  that  the  Pilgrim 
plant  was  evaluated  for,  which  include  the 
refueling  accident,  the  main  steam  line  break 
outside  primary  containment,  the 
recirculation  line  break  inside  primary 
containment,  and  the  control  rod  drop 
accident.  No  increase  in  the  probability  of  the 
evaluated  accidents  will  result  from  crediting 
the  proposed  containment  pressure  because 
post-LOCA  containment  pressure  does  not 
represent  an  accident  initiator  but,  rather,  is 
an  expected  condition  that  will  inherently 
exist  in  the  containment  after  the  pipe  break 
inside  containment. 

The  worst  radiological  consequences  for 
the  Pilgrim  plant  are  associated  with  the 
design  basis  LOCA  which  is  the  double 
guillotine  failure  of  the  recirculation  system 
piping.  The  radiological  analysis  of  this  event 
contained  in  FSAR  Chapter  14  uses  a  TII>- 
14844  source  term  and  assumes  a  1.5%  per 
day  leakage  from  the  containment,  which  is 
greater  than  the  maximum  leakage  allowed 
by  the  Technical  Specifications.  The  results 
of  this  analysis  are  presented  in  Table  14.5- 
2  of  the  FSAR  and  indicate  substantial 
margin  when  compared  to  10  CFR  Part  100 
limits. 

The  radiological  consequences  of  the 
design  basis  accident  are  not  increased  by 
taking  credit  for  the  post-LOCA  suppression 
pool  overpressure.  Assuming  containment 
integrity  exists,  the  mechanism  for  increasing 
the  consequences  of  the  accident  would  be 
an  increased  leakage  rate  caused  by  an 
increase  of  the  average  differential  pressure 
between  primary  and  secondary  containment 
during  the  accident  response.  However,  the 
NPSH  analysis  performed  for  Pilgrim  that 
includes  post-LOCA  containment  pressure 
does  not  assume  or  require  that  the 
differential  pressure  between  primary  and 
secondary  containment  be  maintained  above 
the  lower  bounding  minimum  that  exists  due 
to  thermal  equilibrium  conditions  between 
the  containment  atmosphere  and  the 
suppression  pool.  Specifically,  the 
containment  pressure  included  in  the  ECCS 
pump  NPSH  analysis  is  inherently  provided 
by  the  increase  in  wetwell  vapor  pressure 
and  air/nitrogen  partial  pressure  that  exists 
due  to  equilibrium  with  increasing  pool 
temperature  with  an  accounting  for 
containment  initial  conditions  and  leakage. 

Inclusion  of  the  post-LOCA  containment 
pressure  in  the  calculation  of  NPSH  does  not 
require  that  a  higher  containment  pressure 
than  would  otherwise  occur  be  purposely 
maintained,  no  requirement  is  incurred  to 
delay  operating  containment  heat  removal 
equipment  at  the  highest  rate  possible,  no 
requirement  is  incurred  to  deliberately 


continue  any  condition  of  high  containment 
pressure  to  maintain  adequate  NPSH,  and  no 
requirement  is  incurred  for  the  purposeful 
addition  of  air/nitrogen  into  the  containment 
to  increase  the  available  pressure. 

The  higher  debris  head  losses  that  required 
the  new  NPSH  evaluation  are  based  on  an 
updated  analysis  of  LOCA-generated  debris. 
The  new  debris  analysis  was  performed  in 
response  to  NRC  Bulletin  96-03  using  the 
guidance  given  in  Regulatory  Guide  1.82, 
Revision  2.  The  NRC  guidance  is  used  to 
ensure  sufficient  NPSH  margin  exists  to 
accommodate  the  debris  resulting  from  a 
LOCA.  Using  the  proposed  containment 
pressure  limits  included  in  this  submittal,  it 
is  shown  there  is  sufficient  NPSH  margin  at 
all  times  following  the  bounding  design  basis 
accident. 

Based  on  these  reasons,  the  probability  of 
accidents  previously  evaluated  is  not 
increased  and  the  consequences  of  the  design 
basis  accident  are  not  increased. 

(2)  Will  crediting  the  proposed  post-LOCA 
containment  pressure  create  the  possibility 
for  new  or  different  kinds  of  accidents? 

As  stated  above.  Chapter  14  of  the  FSAR 
contains  the  worst  postulated  accidents  that 
the  Pilgrim  plant  was  evaluated  for,  which 
include  the  refueling  accident,  the  main 
steam  line  break  outside  primary 
containment,  the  recirculation  line  break 
inside  primary  containment,  and  the  control 
rod  drop  accident.  New  or  different  types  of 
accidents  are  not  created  by  including  the 
containment  pressure  in  NPSH  analyses 
because  post-LOCA  containment  pressure  is 
an  expected  condition  that  will  exist  in  the 
containment  after  the  pipe  break  inside 
containment.  The  pressure  included  in  the 
NPSH  analysis  is  the  minimum  pressure  that 
will  exist  due  to  thermal  equilibrium 
conditions  and  must  be  considered  as  part  of 
any  accident  analysis  regardless  of  whether 
it  is  used  in  the  evaluation  of  NPSH. 

(3)  Will  crediting  the  proposed  new  limits 
for  post-LOCA  containment  pressure  in  ECCS 
NPSH  analyses  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  integrity  of  the  primary  containment 
and  the  operation  of  the  ECCS  systems  in 
combination  limit  the  off-site  doses  to  values 
less  than  those  suggested  in  10  CFR  100  in 
the  event  of  a  break  in  the  primary  system 
piping.  In  order  for  the  ECCS  pumps  to  meet 
their  performance  requirements,  the  NPSH 
available  to  the  pumps  throughout  the 
accident  response  must  meet  their  specific 
NPSH  requirements.  Excess  NPSH  margin 
will  not  improve  the  performance  of  the 
ECCS  pumps  because  NPSH  available  must 
only  meet  NPSH  requirements  for  the  pump 
to  operate  on  its  pump  curve  and  meet  design 
expectations. 

Including  the  proposed  post-LOCA 
containment  pressure  in  NPSH  analyses 
increases  the  NPSH  available  to  the  ECCS 
pumps,  but  the  methodology  used  includes 
only  that  pressure  that  will  inherently  exist 
due  to  thermal  equilibrium  between  the 
containment  atmosphere  and  the  suppression 
pool  because  of  the  primary  containment 
enclosure  with  an  accounting  for  leakage. 
Post-accident  containment  pressure 
calculated  in  such  a  manner  represents  a 
conservative  lower  bound  for  the  pressure 


that  will  be  available.  Therefore,  it  is 
expected  the  actual  NPSH  margin  will  exceed 
that  calculated  by  these  methods.  The 
proposed  pressure  limits  are  enveloped  at  all 
times  by  the  containment  pressure  calculated 
using  the  thermal  equilibrium  methodology. 
These  methods  for  calculating  NPSH 
available  and  NPSH  margin  were  previously 
reviewed  by  the  NRC  for  License 
Amendment  173. 

The  new  debris  analysis  referenced  in  this 
submittal  was  done  in  accordance  with 
Regulatory  Guide  1.82.  Revision  2.  The 
LOCA  debris  analysis  is  considered 
conservative  and  bounding  for  all  postulated 
accidents  and  transients.  It  is  shown  that, 
within  the  proposed  containment  pressure 
limits,  there  is  sufficient  NPSH  margin  at  all 
times  following  the  design  basis  accident  to 
accommodate  the  debris  head  loss  without 
affecting  RHR  [residual  heat  removal]  or  core 
spray  pump  performance. 

Based  on  the  above  discussion,  cj-edit  for 
the  updated  values  of  containment  pressure 
in  ECCS  NPSH  analyses  does  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  W.  S.  Stowe. 
Esquire,  Entergy  Nuclear  Generation 
Company,  800  Boylston  Street,  36th 
Floor.  Boston.  Massachusetts  02199. 

NRC  Section  Chief:  James  W.  Clifford. 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368.  Arkansas  Nuclear 
One,  Units  1  and  2  IANO-16-2).  Pope 
County,  Arkansas;  Entergy  Operations, 
Inc.,  System  Energy  Resources,  Inc., 
South  Mississippi  Electric  Power 
Association,  and  Entergy  Mississippi. 
Inc..  Docket  No.  50-^16,  Grand  Gulf 
Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi;  Entergy  Gulf  States. 
Inc.,  and  Entergy  Operations,  Inc.. 
Docket  No.  50-458.  River  Bend  Station, 
Unit  1,  West  Feliciana  Parish. 
Louisiana;  and  Entergy  Operations  Inc., 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request: 
November  23,  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
incorporate  the  use  of  American  Society 
for  Testing  and  Materials  (ASTM) 
D3803-1989,  "Standard  Test  Method  for 
Nuclear-Grade  Activated  Carbon."  into 
each  facility's  Technical  Specifications 
(TS).  Entergy  Operations.  Inc.  (the 
licensee)  is  submitting  these  proposed 
amendments  as  a  complete  response  to 
NRC  Generic  Letter  (GL)  99-02, 
"Laboratory  Testing  of  Nuclear-Grade 
Activated  Charcoal." 
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plants  reduce  the  potential  onsite  and  offsite 
consequences  of  a  radiological  accident  by 
adsorbing  radioiodine.  To  ensure  the 
charcoal  adsorbers  used  in  these  systems 
perform  in  a  manner  that  is  consistent  with 
the  facility's  licensing  basis,  facility  TS 
contain  requirements  to  periodically  test  (in 
a  laboratory)  samples  of  charcoal  taken  from 
the  air-cleaning  units. 

ASTM  D3803-1989  reflects  the  most  up-to- 
date  method  for  accurately  testing  the 
efficiency  of  activated  charcoal  contained  in 
ESF  system  adsorbers.  Establishing  ASTM 
D3803-1989  as  the  required  method  for 
laboratory  testing  of  activated  charcoal 
represents  an  upgrade  from  the  current  TS 
requirements  and  maintains  the  margin  of 
safety  by  ensuring  the  tested  charcoal 
performs  in  a  manner  consistent  with  the 
facility's  licensing  basis. 

The  proposed  acceptance  criterion  values 
for  charcoal  efficiency  were  calculated  using 
the  equation  specified  in  GL  99-02.  As 
documented  in  GL  99-02,  the  NRC  found  this 
equation  acceptable  for  determining  charcoal 
efficiency  when  using  ASTM  D3803-1989  as 
the  test  method. 

Based  on  the  above  discussion,  the 
proposed  changes  do  not  involve  a  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502;  and  Mark  Wetterhahn, 
Esq.,  Winston  &  Stravra,  1400  L  Street, 
NW.,  Washington,  DC  20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.  Docket  Nos.  50-334 
and  50—412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
November  23,  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
the  following  changes  to  the  Beaver 
Valley  Power  Station,  Unit  Nos.  1  and 
2  (BVPS-1  and  BVPS-2)  Technical 
Specifications  (TSs):  (1)  For  BVPS-1, 
surveillance  requirement  (SR) 
4.8.1.1.2.b.3.b  would  be  revised  to 
reflect  a  narrower  required  diesel 
generator  (DC)  frequency  band;  an 
associated  footnote  would  be  deleted; 
associated  Bases  would  be  revised  to 
reflect  these  TS  changes.  (2)  For  BVPS- 
2,  SR  4. 8. 1.1. 2. f  would  be  revised  to 
clarify  that  the  DCs  are  only  required  to 
achieve  a  minimum  frequency  and 
voltage  within  the  first  10  seconds  of  the 
related  test,  and  that  the  stated  voltage 


and  ft'equency  bands  are  requirements 
for  steady  state  operation  of  the  DCs;  a 
footnote  is  also  added  to  this  SR.  (3) 
Page  formats  are  revised  as  needed  to 
permit  the  addition  or  deletion  of  text. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

For  the  Beaver  Valley  Power  Station 
(BVPS)  Unit  No.  1  only,  the  proposed 
amendment  will  revise  surveillance 
requirement  (SR)  4.8.1.1.2.b.3.b. 

Specifically,  the  required  diesel  generator 
(DG)  frequency  band  specified  in  SR 
4.8.1.1.2.b.3.b  will  be  reduced.  In  addition, 
Footnote  (6)  pertaining  to  the  DG  frequency 
limits  and  associated  Bases  wording  will  be 
deleted. 

For  BVPS  Unit  No.  2  only,  SR  4.8.1.1.2.f 
will  be  revised  to  clarify  that  the  diesel 
generators  are  only  required  to  achieve  a 
minimum  voltage  and  frequency  in  >  10 
seconds.  The  DGs  are  then  required  to  obtain 
voltages  and  frequencies  within  the  required 
bands  during  steady  state  operation.  A  new 
Footnote  (8)  will  be  added  which  modifies 
the  stated  voltage  and  frequency  values  in  the 
proposed  SR  4.8.1.1.2.f.l.  This  footnote  will 
require  the  voltage  and  frequency  values  be 
appropriately  increased  to  account  for 
measurement  uncertainties. 

Page  format  will  be  revised  as  necessary  to 
permit  incorporation  and  deletion  of  text. 
These  format  changes  include  the  addition  or 
deletion  of  Technical  Specification  pages  as 
required. 

■The  DGs  are  used  to  support  mitigation  of 
the  consequences  of  a  design  basis  accident 
(DBA);  however,  they  are  not  considered  the 
initiator  of  any  previously  analyzed  DBA 
described  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
amendment  does  not  impact  any  of  the  offsite 
AC  distribution  system;  therefore,  the 
probability  of  a  loss  of  offsite  power  event  is 
not  increased. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  reduction  in  the  DG  output 
frequency  limits  (for  BVPS  Unit  No.  1  only) 
will  continue  to  protect  engineered  safety 
feature  (ESF)  pumps  from  nuiout  conditions 
and  ESF  pump  motors  from  operating  in  an 
unanalyzed  condition.  The  revised  frequency 
limits  have  no  adverse  effect  on  the  diesel 
generator  operability.  The  revised  DG  output 
frequency  limits  do  not  increase  the 
consequences  of  a  design  basis  accident;  this 
proposed  change  ensures  that  equipment  will 
perform  its  intended  function.  This  change  is 
intended  to  prevent  the  DG  from  being 
loaded  beyond  analyzed  loading  limits  and 
protect  ESF  equipment.  The  revised 
surveillance  requirements  being  applied  to 
operating  limits  will  provide  greater 
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assurance  that  increased  performance 
requirements  are  not  imposed  on  ESF 
equipment. 

The  proposed  deletion  of  Footnote  (6)  (for 
BVPS  Unit  No.  1  only)  removes  the  ability  to 
evaluate  the  DG  frequency  response.  The 
proposed  wording  is  more  restrictive  in  that 
the  DG  frequency  response  will  be  required 
to  be  demonstrated  regardless  of  the  amount 
of  DG  loading.  The  ability  of  the  DGs  to 
maintain  the  required  output  frequency  as 
required  to  meet  accident  analysis 
assumptions  will  continue  to  be 
demonstrated  on  a  periodic  basis.  The 
proposed  deletion  of  the  Bases  wording 
pertaining  to  Footnote  (6)  is  administrative  in 
nature  and  does  not  affect  plant  safety.  This 
change  removes  guidance  information  on 
how  to  conduct  the  engineering  evaluation 
that  will  no  longer  be  applicable  following 
DG  governor  modifications. 

The  proposed  revision  to  SR  4.8.1.1.2.f  (for 
BVPS  Unit  No.  2  only)  will  continue  to 
require  that  both  DGs  start  simultaneously  to 
confirm  that  there  is  not  a  cross-tie  that  could 
render  both  DGs  incapable  of  performing 
their  required  functions.  The  proposed 
revision  to  SR  4.8.1. 1. 2. f  will  continue  to 
require  that  each  DG  obtain  the  minimum 
conditions  to  accept  load  in  the  time  frame 
assumed  in  the  accident  analysis.  In 
addition,  the  proposed  wording  of  SR 
4. 8. 1.1. 2. f  will  continue  to  require  that  each 
DG  obtain  the  required  steady  state  voltage 
and  frequency  values. 

The  proposed  addition  of  Footnote  (8)  (for 
BVPS  Unit  No.  2  only)  is  administrative  in 
nature  and  does  not  affect  plant  safety.  The 
proposed  footnote  provides  information  that 
the  values  for  voltage  and  frequency  need  to 
be  increased  to  account  for  measurement 
uncertainties. 

The  revision  to  page  format  as  necessary  to 
permit  incorporation  and  deletion  of  text  is 
editorial  in  nature  and  does  not  affect  plant 
safety. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  revisions  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  revisions  have  no 
adverse  impact  on  the  DBAs  previously 
evaluated  in  the  UFSAR.  The  proposed 
revisions  will  continue  to  assure  that  the  DGs 
are  available  and  fully  operable  to  perform 
their  intended  safety  function  of  providing 
sufficient  electrical  power  to  ESF  equipment 
following  a  DBA  and  a  loss  of  offsite  power. 
New  failure  modes  are  not  introduced  as  a 
result  of  the  proposed  revisions  to  the  DG 
surveillance  requirements.  The  proposed 
revision  to  the  required  DG  frequency  range 
will  continue  to  prevent  ESF  motors  and 
pumps  from  being  subjected  to  overfrequency 
conditions  which  could  reduce  the  life  of  the 
equipment.  The  proposed  changes  do  not 
affect  the  probability  of  malfunction  of  a  DG 
or  its  connected  emergency  AC  power 
system. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
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kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  not  significantly 
reduced  as  a  result  of  the  proposed  revisions. 
The  margin  of  safety  depends  on  the 
maintenance  of  specific  operating  parameters 
within  design  limits. 

The  BVPS  Unit  No.  1  DG  reliability  and 
performance  diu-ing  a  loss  of  offsite  power 
and  a  DBA  are  enhanced  by  the  proposed 
revision  to  SR  4.8.1. 1.2.b.3.b.  This  proposed 
revision  (for  BVPS  Unit  No.  1  only)  will 
ensure  that  the  maximum  calculated  DG 
loading  does  not  exceed  the  UFSAR  limit  of 
2745  kW.  The  proposed  revision  to  SR 
4.8.1.1.2.b.3.b  for  DG  operating  frequency 
limits  continues  to  protect  ESF  equipment 
from  overfrequency  conditions.  ESF 
equipment  will  continue  to  function,  as 
assumed  in  the  safety  analysis,  to  ensure  that 
fuel,  reactor  coolant  system  and  containment 
design  limits  are  not  exceeded. 

The  proposed  revision  to  SR  4.8.1. 1.2. f  (for 
BVPS  Unit  No.  2  only)  will  continue  to 
require  that  both  DGs  start  simultaneously  to 
confirm  that  there  is  not  a  cross-tie  that  could 
render  both  DGs  incapable  of  performing 
their  required  functions.  The  proposed 
revision  to  SR  4.8.1. 1.2. f  will  continue  to 
require  that  each  IDG  obtain  the  minimum 
conditions  to  accept  load  in  the  time  frame 
assumed  in  the  accident  analysis.  In 
addition,  the  proposed  wording  of  SR 
4. 8. 1.1. 2. f  will  continue  to  require  that  each 
DG  obtain  the  required  steady  state  voltage 
and  frequency  values. 

The  remaining  changes  are  either 
administrative  or  editorial  in  nature  and  do 
not  affect  plant  safety. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

GPU  Nuclear,  Inc.  et  al.  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County.  New  Jersey 

Date  of  amendment  request:  April  15, 
1999,  as  supplemented  on  December  22. 
1999. 

Description  of  amendment  request:  The 
proposed  amendment  would  change  the 
Technical  Specification  as  described  below: 
Page  1.0-3    Clarification  would  be  added  to 

the  definition  of  Secondary  Containment 

Integrity. 
Page  1.0-^    The  definition  of  facility 

description  and  safety  analysis  report 


(FDSAR)  would  be  expanded. 

Page  2.3-3    The  Bases  section  would  be 
separated  from  this  page  which  is  the 
last  page  of  the  specification. 

Page  2.3-4    Two  paragraphs,  which  should 
have  been  deleted  in  an  earlier  revision, 
would  be  deleted  and  subsequent 
pagination  would  be  affected.  Two 
paragraphs  would  be  moved  from  the 
end  of  the  bases  to  that  location.  An 
unrelated  wording  change  would  also  be 
made. 

Page  2.3-7    In  addition  to  pagination,  a 
sentence  would  be  added  about  the 
relays  involved  in  undervoltage 
situations. 

Page  3.4-1     The  phrase  "(see  Note  below)" 
would  be  deleted  as  unnecessary  and 
two  lines  from  the  top  of  page  3.4-2 
would  be  included  as  "c." 

Page  3.4-2    Two  lines  would  be  moved  to 
the  prior  page  and  designated  "c." 

Page  3.5-7    LCO  statement  of  36  hours 
would  be  deleted  from  Specification 
3. 5. B. 6. a. 3  because  it  is  inconsistent  with 
Specification  3.5.B.7. 

Page  3.5-9    A  bases  statement  would  be 
added  about  administrative  control  over 
non-automatic  primary  containment 
isolation  valves. 

Page  3.5-11     A  bases  statement  would  be 
added  about  the  use  of  the  trunion  room 
door. 

Page  3.7-1  The  phrase  "shutdown 
position"  would  be  corrected  to 
"shutdown  condition." 

Page  3.17-1     The  phrase  "the  control  room 
HVAC  system"  would  be  corrected  to 
"one  control  room  HVAC  system." 

Page  4.5-13    The  word  "off'  would  be 
changed  to  "on." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  are  relatively 
minor  in  nature  and  are  proposed  to 
enhance  clarity  and  understanding. 
None  of  the  changes  have  any  impact  on 
safety  and  there  is  no  change  to  an 
operating  parameter  of  any  system, 
component  or  structure.  Accordingly, 
the  proposed  changes  do  not  affect  any 
accident  precursors.  Therefore,  the 
probability  of  an  accident  previously 
evaluated  is  not  increased.  The 
proposed  TS  change  will  assiu^  the 
ability  of  systems  to  perform  their 
intended  function.  Therefore,  the 
proposed  changes  will  not  involve  a 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 
Therefore,  the  probability  of  occurrence 
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Manual,  a  licensee-controlled 
dociunent. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  probability  of  occurrence  of  a 
previously  evaluated  accident  is  not 
increased  because  containment  isolation  is 
not  an  accident  initiator  and  the  proposed 
changes  do  not  impact  any  accident  initiating 
conditions.  The  consequences  of  an  accident 
previously  evaluated  are  not  increased 
because  the  proposed  changes  do  not  impact 
the  ability  of  containment  to  restrict  the 
release  of  any  fission  product  radioactivity  to 
the  environment.  The  proposed  change  to 
remove  the  primary  containment  isolation 
valve  table  from  TS  and  relocate  the 
information  to  an  administratively  controlled 
document,  and  to  revise  the  wording  in  TS 
to  reflect  this  change,  will  have  no  impact  on 
any  safety  related  structures,  systems  or 
components.  The  Technical  Specification 
requirements  for  the  primary  containment 
isolation  valves  will  not  be  changed.  In 
addition,  the  details  of  the  table  are  not  being 
changed,  only  relocated  to  a  different 
controlling  document.  The  proposed  changes 
simplify  the  Technical  Specifications,  meet 
the  regulatory  requirements  for  control  of 
containment  isolation,  and  are  consistent 
with  the  guidance  provided  in  Generic  Letter 
91-08.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  result  in  physical 
alterations  or  changes  in  the  method  by 
which  any  safety  related  system  performs  its 
intended  function(s).  The  proposed  changes 
do  not  impact  any  safety  analysis 
assumptions.  The  proposed  changes  do  not 
create  any  new  accident  initiators  or  involve 
an  activity  that  could  be  an  initiator  of  an 
accident  of  a  different  type.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  to  remove  the 
primary  containment  isolation  valve  table 
from  TS  and  relocate  the  information  to  an 
administratively  controlled  document,  and  to 
revise  the  wording  in  TS  to  reflect  this 
change,  do  not  alter  the  Technical 
Specifications  requirements  for  containment 
integrity  and  containment  isolation  and  will 
not  adversely  affect  the  containment  isolation 
capability.  The  licensee  controlled  document 
will  be  maintained  under  the  requirements  of 


TS  Administrative  Controls  Section  6.0  and 
the  provisions  of  10CFR50.59.  In  addition, 
the  proposed  changes  do  not  impact  any 
safety  analysis  assumptions.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no     - 
significemt  hazards  consideration. 

Attorney  for  licensee:  J.  W.  Diuham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street.  Philadelphia,  PA  19101. 
NBC.  Section  Chief:  James  W.  Clifford. 

Public  Service  Electric  Sr  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  February 
9,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Limiting 
Condition  for  Operation  (LCO)  3.8.2.1. 
The  proposed  change  would  add  two 
new  Action  Statements  for  operating    • 
conditions  where  a  Class-lE  battery's 
electrolyte  temperature  is  below  the 
minimiun  limit  specified  in  TS 
Surveillance  Requirement  4.8.2.1.b.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  change  does  not  involve 
any  physical  changes  to  plant  structures, 
systems  or  components  (SSC).  The  Class-lE 
batteries  will  continue  to  function  as 
designed.  The  Class-lE  battery  system  is 
designed  to  mitigate  the  consequences  of  an 
accident,  and  therefore,  can  not  contribute  to 
the  initiation  of  any  accident.  The  proposed 
TS  LCO  Action  Statements  will  continue  to 
ensure  that  the  Class-lE  batteries  are  capable 
of  performing  their  required  safety  functions 
while  providing  a  sufficiently  conservative 
period  of  continued  plant  operation.  In 
addition,  this  proposed  TS  change  will  not 
increase  the  probability  of  occurrence  of  a 
malfunction  of  any  plant  equipment 
important  to  safety,  since  the  manner  in 
which  the  Class-lE  battery  system  is  operated 
is  not  affected  by  these  proposed  changes. 
The  operating  limits  specified  in  the 
proposed  TS  LCO  ensure  that  the  battery's 
safety  functions  will  be  accomplished. 
Therefore,  the  proposed  TS  changes  would 
not  result  in  the  increase  of  the  consequences 
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of  an  accident  previously  evaluated,  nor  do 
they  involve  an  increase  in  the  probability  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  involve 
any  physical  changes  to  the  design  of  any 
plant  SSC.  The  design  and  operation  of  the 
Class-lE  battery  system  is  not  changed  from 
that  currently  described  in  the  UFSAR 
[Updated  Final  Safety  Analysis  Report],  only 
the  allocation  of  battery  design  margin  would 
be  temporarily  affected  by  the  proposed  TS 
LCO.  The  Class-IE  battery  system  will 
continue  to  function  as  designed  to  mitigate 
the  consequences  of  an  accident.  Establishing 
a  31  day  period  where  a  Class-lE  battery 
would  be  considered  operable,  with 
electrolyte  temperature  at  or  above  65°F  and 
Category  A  and  Category  B  limits  met  as 
appropriate,  does  not  permit  plant  operation 
in  a  configuration  that  would  create  a 
different  type  of  malfunction  to  the  Class-lE 
batteries  than  any  previously  evaluated.  In 
addition,  the  proposed  TS  changes  do  not 
alter  the  conclusions  described  in  the  UFSAr 
regarding  the  safety  related  functions  of  the 
Class-lE  batteries  or  their  support  systems. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  contained  in  this 
submittal  would  implement  TS  requirements 
that  either:  (1)  Permit  continued  plant 
operation  when  the  safety  function  of  the 
Class-lE  batteries  can  be  performed;  or  (2) 
conservatively  require  placing  the  plant  in  a 
safe  shutdown  condition.  A  Class-lE  battery 
operating  within  Category  A  and  Category  B 
limits  as  appropriate  and  a  65°F  battery 
electrolyte  temperature  (for  a  limited  31  day 
period)  will  still  perform  its  safely-related 
functions.  Temporary  adlocation  of  battery 
capacity  margins  in  compensation  of 
degraded  operating  conditions  (low  specific 
gravity)  is  already  permitted  by  the  Hope 
Creek  TS  (for  a  31  day  period).  The  ability 
of  the  Class-IE  batteries  to  independently 
supply  their  required  loads  for  four  hours 
without  support  from  battery  chargers  is  not 
adversely  affected  by  these  proposed 
changes.  Therefore,  the  proposed  TS  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffi-ie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit-N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 


Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant  (PBNP),  Units  1 
and  2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin  • 

Date  of  amendment  request:  January 
19,  2000(TSCR217). 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  Technical  Specification  15.4.4  to 
clarify  that  a  different  containment 
tendon  may  be  designated  as  a  control 
tendon  providing  that  the  new  control 
tendon  had  not  previously  been 
physically  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendment  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  proposed  change  does  not  involve  a 
change  to  structures,  systems,  or  components 
which  would  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  PBNP  Final  Safety  Analyses 
Report  (FSAR).  The  containment  tendons  are 
components  integral  to  maintaining  the 
containment  pressure  boundary  under  post 
accident  conditions.  Neither  the  tendons  nor 
the  containment  tendon  testing  process  are 
accident  initiators.  The  proposed  change 
simply  clarifies  the  Technical  Specifications 
regarding  the  selection  of  control  tendons 
used  to  develop  a  tendon  relaxation  history 
and  correlate  observed  test  data.  The 
proposed  change  does  not  affect  reactor 
operations  or  accident  analysis  and  has  no 
significant  radiological  consequences. 
Therefore,  this  change  will  not  create  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
change  to  the  plant  design  or  operation.  As 
a  result,  the  proposed  change  does  not  affect 
any  of  the  parameters  or  conditions  that 
contribute  to  initiation  of  any  accidents.  This 
change  clarifies  the  Technical  Specifications 
regarding  the  selection  of  control  tendons 
used  to  develop  a  history  and  correlate 
observed  test  data.  Except  for  the  method  of 
selecting  the  control  tendon,  the  methods  for 
performing  the  actual  tendon  surveillances 
are  not  changed.  No  new  accident  modes  are 
created  by  selecting  the  control  tendons.  No 
safety-related  equipment  or  safety  functions 
are  altered  as  a  result  of  this  change. 
Selecting  a  control  tendon  has  no  influence 
on,  nor  does  it  contribute  to,  the  possibility 
of  a  new  or  different  kind  of  accident  or 
malfunction  from  those  previously  analyzed. 
Therefore,  the  proposed  change  will  not 


create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  affects  only  the 
selection  of  control  tendons  used  to  develop 
a  history  and  correlate  observed  test  data. 
Except  for  the  method  of  selecting  the  control 
tendons,  the  methods  for  performing  the 
actual  tests  are  not  changed.  The  proposed 
change  is  based  on  NRC  accepted  provisions 
contained  in  Regulatory  Guide  1.35,  Revision 
3.  Furthermore,  the  proposed  change  will  not 
reduce  the  availability  of  systems  associated 
with  containment  integrity  when  they  are 
required  to  mitigate  accident  conditions. 
Therefore,  the  proposed  change  will  not 
create  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
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contained  in  a  Safety  Evaluation  dated 
February  24,  2000. 

No  significant  hazards  consideration 
conmients  received:  No. 

Carolina  Power  &■  Light  Company,  et 
al.,  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
July  9, 1999. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  (TS)  by  relocating  several 
instnmientation  TS  to  plant  procedures. 

Date  of  issuance:  February  24,  2000. 

Effective  date:  February  24,  2000. 

Amendment  No.  96. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11. 1999  (64  FR 
43766). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  24, 

2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc..  Docket  No.  50-458. 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  July  30. 
1999,  as  supplemented  by  letter  dated 
December  2, 1999. 

Brief  description  of  amendment:  By 
application  dated  July  30. 1999,  as 
supplemented  by  letter  dated  December 
2. 1999,  Entergy  Operations,  Inc.  (the 
licensee)  requested  changes  to  the 
Technical  Specifications  (TSs) 
(Appendix  A  to  Facility  Operating 
License  No.  NPF-47)  for  the  River  Bend 
Station,  Unit  1.  The  proposed  change, 
more  commonly  referred  to  as  "power 
uprate,"  would  revise  the  TSs  and  the 
operating  license  to  increase  the  current 
licensed  power  of  2894  megawatts 
thermal  (MW,h)  to  the  uprated  power 
level  of  3039  MWo,.  an  increase  of  5 
percent.  Included  in  the  power  uprate 
license  amendment  application  was  a 
request  to  increase  the  main  steam 
safety  and  relief  valves  (S/RV)  safety 
mode/function  setpoint  tolerance 
defined  in  Surveillance  Requirement 
(SR)  3.4.4.1  fi-om  +0/-2  percent  to  ±3 
percent. 

This  amendment  approves,  prior-to 
the  issuance  of  the  power  uprate  license 
amendment,  a  portion  of  the  S/RV 
setpoint  tolerance  change  requested. 
The  change  increases  the  safety  function 
lift  setpoint  tolerances  for  the  S/RVs 
listed  in  SR  3.4.4.1  from  the  current  +0/ 
-  2  percent  of  the  safety  function  lift 
setpoint  to  +0/  -  3  percent  (i.e.,  a  partial 


3  percent  tolerance).  The  remaining 
("+3  percent")  portion  of  the  proposed 
setpoint  tolerance  change  will  be 
reviewed  in  conjunction  with  approval 
for  the  power  uprate. 

Date  of  issuance:  February  9.  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  30 
days  from  the  date  of  issuance. 

Amendment  No.:  109. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  17.  1999. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  9, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations.  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charies  Parish.  Louisiana 

Date  of  amendment  request: 
December  23,  1998. 

Brief  description  of  amendment: 
Modification  of  Limiting  Condition  for 
Operation  for  the  chlorine  detection 
system  and  correction  of  typographical 
error  in  Table  3.3^. 

Date  of  issuance:  February  11.  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  156. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  24, 1999  (64  FR 
9190). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  11, 

2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations.  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charies  Parish,  Louisiana 

Date  of  amendment  request:  March  3, 

1999. 

Brief  description  of  amendment:  The 
amendment  revises  Final  Safety 
Analysis  Report,  Section  9.5.4.1.  The 
revision  changes  this  section  to 
explicitly  list  the  Waterford  Steam 
Electric  Station,  Unit  3  (Waterford  3) 
deviations  from  American  National 
Standards  Institute  (ANSI)  Standard 
N195-1976. 

Date  of  issuance:  February  15,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  ft-om  the  date  of 
issuance. 
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Amendment  No.:  157. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  17, 1999  (64  FR 
62713). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  15, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al,  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
December  24, 1998,  as  supplemented 
January  6, 1999. 

Brief  description  of  amendments: 
These  amendments  change  the  Beaver 
Valley  Power  Station,  Unit  Nos.  1  and 
2  (BVPS-l  and  BVPS-2)  Technical 
Specifications  (TSs)  to  ensure  that 
Emergency  Diesel  Generator  (EDG) 
requirements  contained  in  Technical 
Specification  3/4.8.1  for  both  units  are 
consistent  with  assumptions  contained 
in  design  analyses  and  requirements  of 
plant  procedures.  Revisions  to  TS  3/ 
4.8.1,  "A.C.  Sources,"  contained  in 
these  amendments  provide  more 
conservative  limiting  conditions  for 
operation  and  surveillance  requirements 
that  affect  EDG  fuel  oil  storage  volume, 
EDG  load  rejection  and  overspeed 
testing,  and  EDG  operating  ft-equency 
requirements.  The  applicable  bases  for 
each  imit  are  also  refined,  as  necessary, 
to  strengthen  the  explanations  regarding 
EDG  fuel  oil  storage  systems  and 
provide  the  EDG  overspeed  in  terms  of 
frequency  (Hertz)  and  speed 
(Revolutions  Per  Minute). 

Date  of  issuance:  February  11,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  227  and  105. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  27,  1999,  (64  FR  4154). 
The  January  6,  1999,  letter  requested  a 
60-day  implementation  period.  This 
letter  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination  or  expand 
the  amendments  beyond  the  scope  of 
the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  11, 
2000. 


No  significant  hazards  consideration 
conmients  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1. 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
July  27,  1999. 

Brief  description  of  amendment:  This 
amendment  eliminates  TS  6.4, 
"Training,"  and  relocates  TS  6.5.2.8, 
"Audits,"  and  TS  6.10,  "Record 
Retention."  to  the  USAR  Chapter  17 
Quality  Assurance  Program. 
Additionally,  the  record  keeping 
requirements  of  TS  6.14,  "Process 
Control  Program,"  and  TS  6.15,  "Offsite 
Dose  Calculation  Manual,"  are  also 
being  relocated  to  the  USAR  Chapter  17 
Quality  Assurance  Program.  Finally,  an 
editorial  change  has  been  made  to  TS 
6.8,  "Procedures  and  Programs." 

Date  of  issuance:  Febr-ary  14,  2000. 

Effective  date:  Immediately,  to  be 
implemented  within  120  days. 

Amendment  No.:  235. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  8,  1999  (64  FR 
48863). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  14, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
November  8,  1999 

Brief  description  of  amendment:  This 
amendment  relocates  Technical 
Specification  (TS)  6.5.1,  Station  Review 
Board,  and  TS  6.5.2,  Company  Nuclear 
Review  Board,  to  the  Davis-Besse 
Nuclear  Power  Station  Updated  Safety 
Analysis  Report  Chapter  17.2,  Quality 
Assurance  During  the  Operations  Phase. 
These  changes  are  consistent  with  the 
recommendations  in  NRC 
Administrative  Letter  95-06, 
"Relocation  of  Technical  Specification 
Administrative  Controls  Related  to 
Quality  Assvu-ance,"  dated  December  12, 
1995. 

Date  of  issuance:  February  14,  2000. 

Effective  date:  Immediately,  to  be 
implemented  within  120  days. 

Amendment  No.:  236. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  December  15,  1999  (64  FR 
70087). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  14. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al.  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
Jime  1, 1999,  as  supplemented 
September  25,  1999. 

Brief  description  of  amendments: 
These  amendments  revise  the  St.  Lucie, 
Units  1  and  2,  Technical  Specifications 
(TS)  3.5.2  to  allow  up  to  7  days  to 
restore  an  inoperable  Low  Pressure 
Safety  Injection  train  to  operable  status. 

Date  of  Issuance:  February  15,  2000. 

Effective  Date:  February  15,  2000. 

Amendment  Nos.:  164  and  106. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
theTS. 

Date  of  initial  notice  in  Federal 
Register  June  30,  1999  (64  FR  35206). 
The  supplemental  September  25,  1999, 
letter  provided  additional  information 
that  did  not  expand  the  scope  of  the 
amendment  request  beyond  the  initial 
notice  or  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  15, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
November  17,  1999  Brief  description  of 
amendment:  The  amendment  revised 
the  technical  specification  (TS) 
surveillance  testing  of  the  safety-related 
ventilation  system  charcoal  to  meet  the 
actions  requested  in  Generic  Letter  99- 
02,  "Laboratory  testing  of  Nuclear-Grade 
Activated  Charcoal,"  dated  June  3,  1999. 

Date  of  Issuance:  February  17,  2000. 

Effective  Date:  February  17,  2000. 

Amendment  No.:  107. 

Facility  Operating  License  No.  NPF- 
1 6:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  January  12,  2000  (65  FR  1923). 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safet>'  Evaluation  dated  Februar}'  17, 
2000. 

No  significant  hazards  consideration 
conmients  received:  No. 
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Nine  Mile  Point 
Unit  2,  Oswego  County. 


;  Tab  le 


■/s 


€d 


Date  of  a _  _ 
December  28,  199< 
Brief  descriptioi 
amendment  revisejd 
Specifications 
"Reactor  Vessel 
Program — 
revised  requireme  it 
withdrawal  of 
number  1  at  8 
(EFPY)  instead  of 
Date  of  issuanct 
Effective  date: 
issuance  to  be  im 
days. 
Amendment  No 
Facility  Operatipg 
69:  Amendment 
Specifications. 

Date  of  initial 
Register:  January 

The  Commissio  i 
of  the  amendment 
Safety  Evaluation 
2000. 

No  significant 
comments  receiv 
Northern  States 
Docket  No.  50-263 
Generating  Plant 
Minnesota 

Date  of  applica 
December  16, 
January  21.2000. 
Brief  descripti 
amendment  revises 
Specification  (TS 
Minimum  Critica 
(SLMCPR)  values  for 
pump  and  single- 
cycle  specific  foo 
single-loop  opera  :i 
Heat  Generation 
corrects  a  typogn 
deletes  em  obsolete 
fuel. 
Date  of  issuance 
Effective  date: 
issuance  and  sha 
within  45  days. 
Amendment 
Facility  Operapng 
22.  Amendment 
Specifications. 

Date  of  initial 
Register:  December 
73094). 

The  January  2 
provided  clarifyihg 
within  the  scope  of 
Register  notice 
staffs  initial 
hazards  consi 

The  Commissi  an 
of  the  amendmei  it 


pplicat  on  for  amendment: 


of  amendment:  The 
Technical 
4.4.6.1.3-1. 
Material  Siu^eillance 
Withdrawal  Schedule."  The 
permits  the 
surveillance  capsule 
eff©  :tive  full-power  years 
he  original  10  EFPY. 
February  15.  2000. 
of  the  date  of 
ij  lemented  within  30 

90. 

License  No.  NPF- 
r^vises  the  Technical 

nbtice  in  Federal 
[4,  2000  (65  FR  2443). 
's  related  evaluation 
is  contained  in  a 
dated  February  15, 


Hazards  consideration 
No. 
Power  Company, 

Monticello  Nuclear 
Wright  County, 
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tioi 


■Nx 


'.: 
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ion  for  amendment: 
as  supplemented 


of  amendment:  The 
the  Technical 
Safety  Limit 
Power  Ratio 

two  recirculation 
oop  operation,  deletes 
notes,  updates  the 
on  Average  Planar 
1  ate  limiting  values, 
phical  error,  and 
reference  to  Siemens 

February  16.  2000. 
\s  of  the  date  of 
1  be  implemented 


109. 

License  No.  DPR- 
evised  the  Technical 

,  wtice  in  Federal 
29.  1999  (64  FR 


2000.  submittal 
information  that  was 
the  original  Federal 
did  not  change  the 
pro  )osed  no  significant 
delations  determination, 
's  related  evaluation 
is  contained  in  a 


and 


Safety  Evaluation  dated  February  16, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
March  18,  1998. 

Brief  description  of  amendments:  The 
amendments  revise  Bases  3/4.6.2.1. 
"Containment  Spray  System."  of  the 
current  Technical  Specifications  (TSs) 
and  Bases  3.6.6,  "Containment  Spray 
and  Cooling  Systems."  of  the  improved 
TSs.  to  clarify  that  containment  spray  is 
not  required  to  be  actuated  during 
recirculation,  but  may  be  actuated  at  the 
discretion  of  the  Technical  Support 
Center.  Additionally,  the  Bases  are 
clarified  to  state  that  the  ability  to  spray 
containment  using  the  residual  heat 
removal  (RHR)  system  is  demonstrated 
by  opening  the  RHR  Spray  Ring  Cross 
Connect  Valve  9003 A  or  B.  The  Bases 
are  clarified  to  state  that  flow  to  the 
spray  headers  can  be  established  with 
only  one  operable  RHR  pump  by  closing 
the  cold  leg  discharge  valve  8809 A  or  B. 

Date  of  issuance:  February  9,  2000. 

Effective  date:  February  9,  2000. 

Amendment  Nos.:  Unit  1—139  ;  Unit 
2—139. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Bases. 

Date  of  initial  notice  in  Federal 
Register:  August  26,  1998  (63  FR 
45527). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  9. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
August  10,  1998,  as  supplemented  by 
letter  dated  November  24. 1999. 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  3/4.3.2,  Table  3.3-5. 
"Engineered  Safety  Features  Response 
Times,"  of  the  current  TS  to  add  the 
response  times  for  closiu-e  of  the  main 
feedwater  regulating  valves  (MFRVs) 
and  MFRV  bypass  valves,  and  trip  of  the 
main  feedwater  pumps  (MFWPs).  The 
change  would  also  revise  TS  3/4.7.1.7  to 
add  a  limiting  condition  for  operation, 
actions,  and  surveillance  requirements 


for  the  MFWP  turbine  stop  valves,  and 
revise  the  TS  3/4.7.1.7  actions  and 
surveillance  requirements  for  the 
MFRVs,  MFRV  bypass  valves,  and  main 
feedwater  isolation  valves  to  be 
consistent  with  the  NUREG-1431 
requirements.  Also,  the  amendments 
revise  Section  3.7.3  and  its  associated 
bases  of  the  improved  Technical 
Specifications  (ITS). 

Date  of  issuance:  February  22,  2000. 

Effective  date:  February  22,  2000,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1—140;  Unit 
2—140. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  7,  1998  (63  FR  53954). 
The  November  24,  1999,  supplemental 
letter  provided  additional  clarifying 
information,  did  not  expand  the  scope 
of  the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  22,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  fames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
November  24,  1999,  as  supplemented 
January  13,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  remove  the 
requirement  for  partial  stroking  of  the 
main  steam  isolation  valves  twice-per- 
week. 

Date  of  issuance:  February  24,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  260. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  29, 1999  (64  FR 
73095)  The  letter  of  January  13,  2000, 
provided  supplemental  information  that 
did  not  affect  the  initial  proposed  no 
significant  hazard  consideration 
determination  of  the  original  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  24. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 
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Southern  California  Edison  Company,  et 
al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
Januar>'  11,  1999  (PCN-499),  as 
supplemented  November  29, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3.7.6  to  change  the 
minimum  inventory  of  water 
maintained  in  the  condensate  storage 
tank  (T-120)  from  280,000  gallons  to 
360,000  gallons  during  plant  operation 
Modes  1,  2,  and  3. 

Date  of  issuance:  February  22,  2000. 

Effective  date:  February  22,  2000,  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2 — 162;  Unit 
3—153. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  18,  2000  (65  FR  2648). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  22,  2000. 

No  significcuit  hazards  consideration 
comments  received:  No. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
June  8,  1999  (PCN^95). 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  to  (1)  reflect  that  charging 
flow  is  not  required  to  mitigate  the 
effects  of  design-basis  small-break  loss- 
of-coolant  accidents  (SBLOCAs),  (2) 
increase  the  maximum  as-foimd  lift 
pressvu-e  positive  tolerance  of  main 
steam  safety  valves  from  +1  percent  to 
+2  percent  of  the  setting,  and  (3)  fist  the 
ABB  Combustion  Engineering 
Supplement  2  SBLOCA  evaluation 
model  as  an  acceptable  method  for 
determining  linear  heat  rate. 

Date  of  issuance:  February  22,  2000. 

Effective  date:  February  22,  2000,  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2 — 163;  Unit 
3—154 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  30,  1999  (64  FR  35210) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  22, 
2000. 


No  significant  hazards  consideration 
comments  received:  No. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
January  2,  1998  (PCN-482),  as 
supplemented  December  13, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3.7.5  to  add  a  note  that 
states:  The  steam  driven  AFW  [auxiliary 
feedwater]  pump  is  OPERABLE  when 
running  and  controlled  manually  to 
support  plant  start-ups,  plant  shut- 
downs, and  AFW  pump  and  valve 
testing. 

Date  of  issuance:  February  23,  2000. 

Effective  date:  February  23,  2000,  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2 — 164;  Unit 
3—155. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  19,  2000  (65  FR  2991), 
as  corrected  January  26,  2000  (65  FR 
4265) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  23, 
2000. 

No  significant  hazards  consideration 
comments  received:  No 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  19,  1999. 

Brief  description  of  amendments: 
These  amendments  relocate  Technical 
Specification  Section  3/4.8.3,  "Electrical 
Equipment  Protective  Devices,"  and  the 
associated  bases  to  the  Technical 
Requirements  Manual. 

Date  of  issuance:  February  22,  2000. 

Effective  date:  As  of  date  of  issuance 
to  be  implemented  no  later  than  45  days 
after  issuance. 

Amendment  Nos.:  250  and  241. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  21,  1999  (64  FR  19566). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Februarv  22, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  March  2000. 


For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24323;  RIe  no.  812-11850] 
Seligman  Portfolios,  Inc.,  et  al. 

February  29,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"  or  the 
"Commission"). 

ACTION:  Notice  of  application  for  an 
order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  for  exemptions  from  the 
provisions  of  Sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  and  6e- 
3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  shares  of 
Seligman  Portfolios,  Inc.  and  shares  of 
any  other  open-end  investment 
company  that  is  designed  to  fund 
insurance  products  and  for  which  J.  & 
W.  Seligman  &  Co.  Inc.,  or  any  of  its 
affiliates,  may  serve,  now  or  in  the 
future,  as  investment  adviser, 
administrator,  manager,  principal 
underwriter  or  sponsor  (Seligman 
Portfolios,  Inc.  and  such  other 
investment  companies  hereinafter 
referred  to  collectively,  as  "Insurance 
Products  Funds")  to  be  offered  to.  sold 
to  and  held  by  (a)  variable  aimuity  and 
variable  life  insurance  separate  accounts 
of  both  affiliated  and  imaffiliated  life 
insurance  companies;  and  (2)  qualified 
pension  and  retirement  plans  outside  of 
the  separate  account  context. 
APPLICANTS:  Seligman  Portfolios,  Inc. 
("Seligman  Portfolios")  and  J.  &  W. 
Seligman  &  Co.  Inc.  ("Seligman"). 
RLING  DATE:  The  application  was  filed 
on  November  16, 1999,  and  amended 
and  restarted  on  January  27,  2000,  and 
February  25,  2000. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  March  23,  2000,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
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for  lawyers,  a  certi 
Hearing  requests 
of  the  interest,  the 
and  the  issues 
request  notificatio:  i 
hearing  by  writing 
the  SEC.  ' 


icate  of  service, 
should  state  the  nature 
reason  for  the  request 
coniested.  Persons  may 
of  the  date  of  a 
to  the  Secretary  of 


ADDRESSES:  Secretly 
Street.  N.W 
0609.  Applicants 
New  York,  New 


SEC,  450  Fifth 
WasHington,  D.C.  20549- 
100  Park  Avenue, 
10017. 


York 


FOR  FURTHER 

Zandra  Y.  Bailes 

Susan  M.  Olson, 

of  Investment  Maiiagement 

Insurance  Product  > 


the 


Benefit  Portfolios, 
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INFOrtWATION  contact: 

;  ienior  Counsel,  or 
^anch  Chief.  Division 
Office  of 
at  (202)  942-0670. 
INFORMATION:  Following 
application,  the 

is  available  for  a 
Reference  Branch  of 
Street,  N.W. , 
J0549  (tel.  (202)  942- 


SUPPLEMENTARY 

is  a  summar>'  of 
complete  applicat  on 
fee  from  the  Public ;  ~ 
the  SEC.  450  Fifth 
Washington,  D.C. 
8090). 

Applicants'  Repn  sentations 

1.  Seligman  Por  folios  is  registered 
under  the  1940  A(  t  as  an  open-end 
management  inve  itment  company 
Seligman  Portfoli(  is  was  incorporated 
under  the  laws  of  the  State  of  Maryland 
under  the  name  S  tligman  Mutual 


Inc..  on  June  24, 


1987.  Seligman  P(  rtfolios  is  comprised 
of  fifteen  separate  y  managed  portfolios 
(each,  a  "Portfolics"),  each  of  which  has 
its  own  investmei  t  objectives  and 
policies.  Addition  al  Portfolios  may  be 
added  in  the  futui  e. 

2.  Seligman  is  ap  investment  adviser 
Commission  under 

the  Investment  A(  Ivisers  Act  of  1940 
and  serves  as  the  nvestment  adviser  of 
each  Portfolio  of !  leligman  Portfolios. 

3.  Each  Portfoli  3  currently  offers  its 
shares  to  variable  annuity  separate 
accounts  establisl  led  by  Canada  Life 
Insurance  Compa  ly  of  America  and 
Canada  Life  Insuj  ance  Company  of  New 
York  (together.  "( lanada  Life"),  which 
are  life  insurance  companies  that  are 
affiliates  of  each  (ither.  Applicants  state 
that  upon  receipt  of  an  order  requested 
by  the  application,  Seligman  Portfolios 
intends  to  offer  it  s  shares  to  Canada  Life 
variable  aimuity  ;eparate  accounts  and 
also  to  variable  a  inuity  separate 
accounts  establis  led  by  life  insurance 
companies  that  a  e  not  affiliated  with 
Canada  Life.  Apf  licants  contemplate 
that,  following  th  e  grant  by  the 
Commission  of  tl  le  exemptive  order 
requested  by  the  application,  shares  of 
each  Portfolio  ah  o  would  be  offered  to 
one  or  more  varii  ible  life  insurance 
separate  account  i  established  by 
insurance  compa  nies  that  are  not 
affiliated  with  C<  nada  Life  and  possibly 
to  variable  life  ic  surance  separate 


accounts  established  by  Canada  Life  or 
its  affiliates.  Canada  Life  and  its 
affiliates  and  the  other  insurance 
companies  to  which  shares  of  the 
Insurance  Products  Funds  will  be 
offered  are  hereinafter  referred  to. 
collective,  as  "participating  Insurance 
Companies." 

4.  Applicants  state  that  upon  the 
granting  of  the  requested  exemptive 
relief,  shares  of  each  Portfolio  also 
would  be  offered  directly  to  qualified 
pension  and  retirement  plans 
("Qualified  Plans"  or  "Plans")  outside 
the  separate  account  context. 

5.  Tne  Participating  Insurance 
Companies  vdll  establish  their  own 
variable  annuity  and  variable  life 
separate  accoimts  (the  "Separate 
Accounts")  and  design  their  own 
variable  annuity  and  variable  life 
insurance  contracts  ("Contracts").  Each 
Participating  Insurance  Company  will 
have  the  legal  obligation  of  satisfying  all 
requirements  applicable  to  such 
Insiu-ance  company  under  state  and 
federal  securities  law.  The  role  of  the 
Insurance  Product  Fimds.  so  far  as  the 
federal  securities  laws  are  applicable, 
will  be  to  offer  their  shares  to 
Participating  Insurance  Companies  and 
their  Separate  Accounts  and  to 
Qualified  Plans  and  to  fulfill  any 
conditions  that  the  Commission  may 
impose  upon  granting  the  order 
requested  in  the  application. 

Applicants'  Legal  Analysis 

1 .  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust, 
Rule  6e-2(b)(15)  under  the  1940  Act 
provides  partial  exemptions  from 
Sections  9(a).  13(a).  15(a)  and  15(b)  of 
the  1940  Act.  The  exemptions  granted 
under  Rule  6e-2(b)(15)  are  available, 
however,  only  when  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "  exclusively  to 
variable  life  insurance  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company"  (emphasis 
supplied).  Therefore,  the  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  investment  company 
that  also  offers  its  shares  to  a  variable 
aimuity  separate  accoimt  of  the  same  or 
of  any  affiliated  or  unaffiliated  life 
insurance  company.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 


of  the  same  life  insurance  company  or 
of  any  affiliated  life  insurance  company 
is  referred  to  herein  as  "mixed 
funding."  in  addition,  the  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  if 
shares  of  the  imderlying  management 
investment  company  are  offered  to 
variable  life  insurance  separate  accounts 
of  unaffiliated  life  insiu-ance  companies. 
The  use  of  a  common  management 
investment  company  as  the  imderlying 
investment  medium  for  variable  life 
separate  accounts  of  unaffiliated 
insurance  companies  is  referred  to 
herein  as  "shared  funding." 

2.  Applicants  state  that  the  basis  for 
the  relief  granted  by  Rule  6e-2(b)(15)  is 
not  affected  by  the  purchase  of  shares  of 
the  Insurance  Product  Funds  by 
Qualified  Plans.  However,  because  the 
relief  under  Rules  6e-2(b)(15)  and  63- 
3(b)(15)  is  available  only  where  shares 
of  the  underlying  fund  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  shares  of  the  Insurance  Product  Funds 
are  also  to  be  sold  to  Qualified  Plans. 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b){15)  provides  partial  exemptions 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act  to  the  extent  that  those 
sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  an  imderlying 
investment  company's  shares.  However, 
these  exemptions  are  available  only 
where  all  of  the  assets  of  the  separate 
account  consist  of  shares  of  one  or  more 
registered  management  investment 
companies  which  offers  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  [premium  variable  life 
insurance]  contracts  or  flexible 
[premium  variable  life  insurance] 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  aimuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company"  , 
(emphasis  supplied).  Therefore,  Rule 
6e-3(T)  permits  mixed  funding  with 
respect  to  a  flexible  premium  variable 
life  insurance.  However.  Rule  6e-3{T) 
does  not  permit  shared  funding  because 
the  relief  granted  by  Rule  6e-3(T)(b)(15) 
is  not  available  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  an 
investment  company  that  also  offers  its 
shares  to  separate  accounts  (including 
flexible  premium  variable  life  insurance 
separate  accounts)  of  unaffiliated  life 
insurance  companies. 
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4.  Applicants  state  that  because  the 
relief  granted  under  Rule  6e-3(T)(b)(15) 
is  avEiilable  only  when  shares  are  offered 
exclusively  to  separate  accounts, 
exemptive  relief  is  necessary  if  shares  of 
the  Insurance  Product  Funds  are  also  to 
be  sold  to  Qualified  Plans. 

5.  Applicants  state  that  changes  in  the 
tax  law  subsequent  to  the  adoption  of 
Rules  6e-2(b)(15)  and  6e-3{T)(b)(15) 
afford  the  Insurance  Products  Funds  an 
opportunity  to  increase  their  asset  base 
by  selling  their  shares  to  Qualified 
Plans.  Section  817(h)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code"),  imposes  certain  diversification 
standards  on  the  assets  underlying 
variable  annuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  the  Insiirance  Product 
Funds.  The  Code  provides  that  such 
contracts  will  not  be  treated  as  annuity 
contracts  or  life  insurance  contracts  for 
any  period  (or  any  subsequent  period) 
for  which  the  investments  are  not,  in 
accordance  with  regulations  issued  by 
the  Treasury  Department,  adequately 
diversified.  On  March  2,  1989,  the 
Treasury  Department  issued  regulations 
(Treas.  Reg.  1.817-5)  (the 
"Regulations")  which  established 
specific  diversification  requirements  for 
investment  portfolios  underlying 
variable  annuity  and  variable  life 
contracts.  The  Regulations  generally 
provide  that,  in  order  to  meet  these 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  underlying 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  life  insurance  companies. 
However,  the  Regulations  also  contain 
an  exception  to  this  requirement  that 
allows  shares  of  an  investment  company 
to  be  held  by  the  trustee  of  a  qualified 
pension  or  retirement  plan  without 
adversely  affecting  the  status  of  the 
investment  company  as  an  adequately 
diversified  imderlying  investment  for 
variable  life  contracts  issued  through 
separate  accounts  of  insurance 
companies  (Treas.  Reg.  1.817- 
5(f)(3)(iii)). 

6.  Applicants  also  note  that  the 
promulgation  of  rules  6e-2(b){15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
the  Regulations,  which  made  it  possible 
for  shares  of  an  investment  company  to 
be  held  by  the  trustee  of  a  Qualified 
Plan  without  adversely  affecting  the 
ability  of  shares  in  the  same  investment 
company  to  also  be  held  by  the  separate 
accounts  of  insurance  companies  in 
connection  with  their  variable  contracts. 
Thus,  the  sale  of  shares  of  the  same 
investment  company  to  separate 
accounts  and  Qualified  Plans  could  not 
have  been  envisioned  at  the  time  of  the 


adoption  of  Rules  6e-2{b)(15)  and  6e- 
3(T)(b)(15). 

7.  In  general,  Section  9(a)  of  the  1940 
Act  disqualifies  any  person  convicted  of 
certain  offenses,  and  any  company 
affiliated  with  that  person,  from  serving 
in  various  capacities  with  respect  to  an 
underlying  registered  management 
investment  company.  More  specifically. 
Section  9(a)(3)  provides  that  it  is 
imlawful  for  any  company  to  serve  as 
investment  adviser  to  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enimierated  in  Sections 
9(a)(1)  or  (2)  of  the  1940  Act.  However, 
Rules  6e-2(b)(15)(i)  and  (ii)  and  6e- 
3(T)(b)(15)(i)  and  (ii)  provide 
exemptions  from  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  the  eligibility  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  or  administration  of  the 
underlying  investment  company. 

8.  Applicants  state  that  Rules  6e- 
2{b)(15)  and  6e-3(T)(b)(15)  recognize 
that  it  is  unnecessary  to  apply  Section 
9(a)  to  the  thousands  of  individuals  who 
may  be  involved  in  a  large  insurance 
company  but  woiUd  have  no  connection 
with  the  investment  company  funding 
the  Separate  Accounts.  Those 
individuals  who  participate  in  the 
management  or  administration  of  the 
Insinance  Product  Funds  will  remain 
the  same  regardless  of  which  life 
insurance  company  Separate  Accounts 
invest  in  their  shares.  Therefore, 
Applicants  assert  that  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  Applicants  further 
assert  that  applying  such  restrictions 
would  increase  the  monitoring  costs 
incurred  by  the  Participating  Insurance 
Companies  and,  therefore,  would  reduce 
the  net  rates  of  return  realized  by 
Contract  ovraers. 

9.  Applicants  state  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii)  under 
the  1940  Act  provide  exemptions  from 
the  pass-through  voting  requirement  in 
limited  situations,  assuming  the 
limitations  on  mixed  and  shared 
funding  are  satisfied.  More  specifically. 
Rules  6e-2(b)(15)(iii){A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  investment  company 
or  any  contract  between  an  investment 
company  and  its  investment  adviser, 
when  required  to  do  so  by  an  insurance 
regulatory  authority  and  subject  to  the 
provisions  of  paragraphs  (b)(5)(i)  and 


(b){7)(ii)(A)  of  the  Rules.  In  addiUon. 
Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  contract  owners 
with  regard  to  changes  initiated  by  the 
contract  holders  in  the  investment 
company's  investment  policies, 
principal  imderwriter  or  any  investment 
adviser  (subject  to  paragraphs  (b)(5)(ii) 
and  (b)(7)(ii)(B)  and  (C)  of  the  Rules). 

10.  Applicants  further  represent  that 
the  Insurance  Products  Fimds'  sale  of 
shares  to  Qualified  Plans  will  not  have 
any  impact  on  the  relief  requested  in 
this  regard.  With  respect  to  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act,  there  is  no  requirement  to  pass 
through  voting  rights  to  Plan 
participants.  Indeed,  to  the  contrary, 
applicable  law  expressly  reserves  voting 
rights  associated  with  Plan  assets  to 
certain  specified  persons.  Applicants 
state  that  shares  of  the  Insurance 
Product  Funds  sold  to  Qualified  Plans 
would  be  held  by  the  trustees  of  such 
Plans  as  required  by  Section  403(a)  of 
ERISA.  Section  403(a)  also  provides  that 
the  trustee{s)  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  plan  with  two  exceptions:  (a) 
When  the  plan  expressly  provides  that 
the  trustees  are  subject  to  the  direction 
of  a  named  fiduciary  who  is  not  a 
trustee,  in  which  case  the  trustees  are 
subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the  Flan 
and  not  contrary  to  ERISA;  and  (b)  when 
the  authority  to  manage,  acquire  or 
dispose  of  assets  of  the  Plan  is  delegated 
to  one  or  more  investment  managers 
pursuant  to  Section  402(c)(3)  of  ERISA. 
Unless  one  of  the  above  two  exceptions 
states  in  Section  403(a)  applies,  Plan 
trustees  have  the  exclusive  authority 
and  responsibility  for  voting  proxies. 

1 1 .  When  a  named  fiduciary  appoints 
an  investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  The  Qualified 
Plans  may  have  their  trustee(s)  or  other 
fiduciaries  exercise  voting  rights 
attributable  to  investment  securities 
held  by  the  Qualified  Plans  in  their 
discretion.  Some  Qualified  Plans, 
however,  may  provide  for  the  trustee,  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  Plan  participants. 

12.  When  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions,  Applicants 
submit  that  there  is  no  potential  for 
material  irreconcilable  conflicts  of 
interest  between  or  among  Contract 
owners  and  Qualified  Plan  participants 
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Insurance  Company  could  disregard 
Contract  owner  voting  instructions.  The 
potential  for  disagreement  is  limited  by 
the  requirements  in  Rules  6e-2  and  6e- 
3(T)  that  an  insurance  company's 
disregard  of  voting  instructions  be 
reasonable  and  based  on  specific  good 
faith  determinations.  However,  if  the 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  approving  a  particular 
change,  such  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  relevant  Insurance 
Products  Fimd,  to  withdraw  its  Separate 
Account's  investment  in  that  Fund,  and 
no  charge  or  penalty  would  be  imposed 
upon  Contract  owrners  as  a  result  of  such 
withdrawal. 

17.  Applicants  submit  that  no  reason 
exists  why  investment  policies  of  aa 
Insurance  Products  Fund  with  mixed 
funding  would  or  should  be  materially 
different  from  what  they  would  or 
should  be  if  such  investment  company 
or  series  thereof  funded  only  variable 
annuity  or  only  variable  life  insurance 
Contracts.  Applicants  represent  that 
Each  Insurance  Products  fund  will  be 
managed  to  attempt  to  achieve  its 
investment  objective,  and  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insiu-er  or  type  of  Contract. 

18.  Furthermore,  Applicants  assert 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
Contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  insurance  and  investment  goals. 
Those  diversities  are  of  greater 
significance  than  any  differences  in 
insurance  products.  An  investment 
company  supporting  even  one  type  of 
insurance  product  must  accommodate 
those  diverse  factors. 

19.  Applicants  do  not  believe  that  the 
sale  of  shares  to  Qualified  Plans  will 
increase  the  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  different  types  of 
investors.  In  particular.  Applicants  see 
very  little  potential  for  such  conflicts 
beyond  that  which  would  otherwise 
exist  between  variable  annuity  and 
variable  life  insurance  Contract  owners. 

20.  A  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817-5(f){3)(iii), 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits,  among  other 


things,  "qualified  pension  or  retirement 
plans"  and  separate  accoxmts  to  share 
the  same  underlying  management 
investment  company.  Therefore, 
Applicants  state  that  neither  the  Code, 
nor  the  Regulations,  nor  the  Revenue 
Rulings  thereunder  present  any  inherent 
conflicts  of  interest  if  Qualified  Plans, 
variable  annuity  Separate  Accounts  and 
variable  life  Separate  Accounts  all 
invest  in  the  same  management 
investment  company. 

21.  Applicants  note  that  while  there 
are  differences  in  the  maimer  in  which 
distributions  are  taxed  for  variable 
annuity  Contracts,  variable  life 
insurance  Contracts  and  Qualified 
Plans,  the  tax  consequences  do  not  raise 
any  conflicts  of  interest.  When 
distributions  are  to  be  made,  and  the 
Separate  Account  or  Qualified  Plan 
cannot  net  purchase  payments  to  make 
the  distributions,  the  Separate  Account 
or  the  Plan  will  redeem  shares  of  the 
Insurance  Product  Funds  at  their  net 
asset  value  in  conformity  with  Rule 
22C-1  under  the  1940  Act.  The 
Participating  Life  Insurance  Company 
will  make  distributions  in  accordance 
with  the  terms  of  the  variable  Contract, 
and  the  QuaUfied  Plan  will  make 
distributions  in  accordance  with  the 
terms  of  the  Plan. 

22.  With  respect  to  voting  rights, 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
voting  rights  to  Separate  Account 
Contract  owners  and  to  Qualified  Plans. 
Applicants  represent  that  the  transfer 
agent  for  the  Insurance  Products  Funds 
will  inform  each  Participating  Insurance 
Company  of  its  share  ownership  in  each 
Separate  Account,  as  well  as  inform  the 
trustees  of  Qualified  Plans  of  their 
holdings.  The  Participating  Insurance 
Company  will  then  solicit  voting 
instructions  in  accordance  with  Rules 
6e-2  and  6e-3(T).  Shares  held  by 
Qualified  Plans  will  be  voted  in 
accordance  with  appUcable  law.  The 
voting  rights  provided  to  Qualified 
Plans  with  respect  to  shares  of 
Insurance  Products  Funds  would  be  no 
different  from  the  voting  rights  that  are 
provided  to  Qualified  Plans  with  respect 
to  shares  of  funds  offered  to  the  general 
public. 

23.  Applicants  submit  that  the  ability 
of  the  Insurance  Products  Funds  to  sell 
their  respective  shares  directly  to 
Qualified  Plans  does  not  create  a 
"senior  security,"  as  such  term  is 
defined  under  Section  18(g)  of  the  1940 
Act.  with  respect  to  any  Contract  owmer 
as  opposed  to  a  Qualified  Plan 
participant.  As  noted  above,  regardless 
of  the  rights  and  benefits  of  Qualified 
Plan  participants,  or  Contract  holders 
under  Contracts,  the  Qualified  Plans 
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and  the  Separate  Accounts  have  rights 
only  with  respect  to  their  respective 
shares  of  the  Insurance  Products  Funds. 
They  can  only  redeem  such  shares  at 
their  net  asset  value.  No  shareholder  of 
any  Insurance  Products  funds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends. 

24.  Applicants  submit  that  there  are 
no  conflicts  between  the  Contract 
owners  of  the  Separate  Accounts  and 
the  Qualified  Plan  participants  with 
respect  to  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  State  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insiu-ance  companies  cannot  simply 
redeem  their  Separate  Accoimts  out  of 
one  fund  and  invest  in  another. 
Generally,  time-consuming  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers.  Conversely,  trustees  of 
Qualified  Plans  can  make  the  decision 
quickly  and  redeem  their  shares  from  an 
Insurance  Products  Fund  and  reinvest 
in  another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Plans,  even  hold 
cash  pending  suitable  investment. 
Therefore,  Applicants  conclude  that 
even  if  there  should  arise  issues  where 
the  interests  of  Contract  holders  and  the 
interests  of  Qualified  Plans  are  in 
conflict,  the  issues  can  be  almost 
immediately  resolved  because  the 
trustees  of  the  Qualified  Plans  can,  on 
their  own,  redeem  the  shares  out  of  the 
Insurance  Products  Funds. 

25.  Applicants  also  assert  that  there  is 
no  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  Qualified  Plan 
participants  and  variable  Contract 
owners  from  possible  future  changes  in 
federal  tax  laws  than  that  which  already 
exists  between  variable  annuity  and 
variable  life  insuremce  Contract  owners. 

26.  Applicants  state  that  various 
factors  have  kept  some  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
Contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  mediiun,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  vdth  respect  to  stock  and 
money  market  investments)  and  the  lack 
of  name  recognition  by  the  public  as 
investment  experts.  In  particular,  some 
smaller  life  insurance  companies  may 
not  find  it  economically  feasible,  or 
within  their  investment  or 
administrative  expertise,  to  enter  the 
Contract  business  on  their  own. 
Applicants  submit  use  of  the  Insurance 
Products  Funds  as  common  investment 


media  for  Contracts  would  alleviate 
these  concerns.  Participating  Insurance 
Companies  would  benefit  not  only  from 
the  investment  advisory  and 
administrative  expertise  of  Seligman, 
but  also  from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  funds.  Therefore,  making  the 
Insurance  Products  Funds  available  for 
mixed  and  shared  funding  may 
encourage  more  insurance  companies  to 
offer  Contracts.  This  should  result  in 
increased  competition  with  respect  to 
both  Contract  design  and  pricing,  which 
can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Applicants  assert  that  Contract  owners 
would  benefit  because  mixed  and 
shared  funding  should  benefit  Contract 
owners  by  eliminating  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds.  Moreover, 
sale  of  the  shares  of  Insurance  Products 
Funds  to  Qualified  Plans  should  result 
in  an  increased  amount  of  assets 
available  for  investment  by  such  Fimds. 
This,  in  turn,  should  inure  to  the  benefit 
of  Contract  owners  by  promoting 
economies  of  scale,  by  permitting 
greater  safety  through  greater 
diversification,  and  by  making  the 
addition  of  new  Portfolios-more  feasible. 

Applicants'  Conditioiis 

Applicants  have  consented  to  the 
following  conditions: 

1 .  A  majority  of  the  Trustees  or  Board 
of  Directors  (each,  a  "Board")  of  each 
Insurance  Products  Fund  will  consist  of 
persons  who  are  not  "interested 
persons"  thereof,  as  defined  by  Section 
2(a)(19)  of  the  1940  Act,  and  the  rules 
thereunder,  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  For  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  its 
respective  Insurance  Products  Fund  for 
the  ^stence  of  any  material 
irreconcilable  conflict  between  and 
among  the  interests  of  the  Contract 
owners  of  all  Separate  Accoimts  and  the 
interests  of  participants  in  Qualified 
Plans  investing  in  the  Insurance  Product 
Funds  and  determine  what  action,  if 
any,  should  be  taken  in  response  to  any 
of  those  conflicts.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 


action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the 
Insurance  Products  Funds  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
Contract  owners  and  variable  life 
insurance  Contract  owners  and  trustees 
of  the  Qualified  Plans;  (f)  a  decision  by 
a  Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
Contract  owners;  or  (g)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 
disregard  the  voting  instructions  of  plan 
participants. 

3.  Participating  Insurance  Companies 
and  Qualified  Plans  that  execute  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  an 
Insurance  Products  Fimd's  shares 
("Participants")  and  Seligman  (or  any 
other  investment  adviser  of  an 
Insurance  Products  Fund)  will  report 
any  such  potential  or  existing  conflicts 
to  the  Board  of  any  relevant  Insurance 
Products  Fund.  Participants  will  be 
responsible  for  assisting  the  appropriate 
Board  in  carrying  out  its  responsibilities 
under  these  conditions  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  a 
Participating  Insurance  Company  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Contract  owner 
voting  instructions,  and,  when  pass- 
through  voting  is  applicable,  an 
obligation  of  each  Qualified  Plan  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  voting 
instructions  from  participants  in  the 
Qualified  Plans. 

4.  The  responsibilities  to  report  such 
conflicts  and  information  and  to  assist 
the  Board  will  be  contractual  obligations 
of  all  Participants  investing  in  Insurance 
Product  Funds  under  their  agreements 
governing  participation  in  the  Insurance 
Product  Fimds,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Contract 
ovmers,  and,  if  applicable,  participants 
in  Qualified  Plans. 

5.  If  it  is  determined  by  a  majority  of 
the  Board  of  an  Insurance  Products 
Fund,  or  a  majority  of  its  disinterested 
trustees  or  directors,  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participants  will,  at  their 
expense  and  to  the  extent  reasonably 


12304 


a!  sets 


lum 


aa 


I  case 
anies. 


implem^  (nted 


V  3tes 


practicable  (as 
of  the  disinterestec 
take  whatever  step ; 
remedy  or  elimina  e 
conflict,  including 
assets  allocable  to 
Separate  Accounts 
Products  Fund  or 
reinvesting  such 
investment  medi 
another  series  of 
Fimd  or  another 
Fund;  (b)  in  the 
Insurance  Comp 
question  of  whether 
should  be  i 
affected  Con&act 
appropriate,  se 
any  appropriate 
annuity  Contract 
insurance  Contrac 
more  Participating 
Companies)  that 
segregation,  or 
Contract  owners 
such  a  change;  an( 
new  registered  m 
company  or  mana 
If  a  material  i: 
arises  because  of 
Participating 
disregard  Contrac 
instructions  and 
represents  a 
preclude  a  majori 
Participating " 
be  required,  at  the 
Insurance  Product 
its  Separate 
such  fund,  and  nc 
be  imposed  as  a 
withdrawal.  If  a 
conflict  arises 
Plan's  decision  to 
Plan  participant 
applicable,  and 
a  minority  positi 
a  majority  vote 
be  required,  at  th( 
Insurance  Produces 
its  investment  in 
Products  Fund, 
penalty  imposed 
withdrawal.  To 
applicable  law, 
taking  remedial 
Board  determinat  i 
irreconcilable  co 
cost  of  such  rem^d 
contractual  obli 
under  their 
participation  in 
Funds,  and  these 
carried  out  with 
interests  of 
Qualified  Plan  ^ 

6.  For  purpose; 
majority  of  the 
the  applicable 


det(  rmined 


tie 


■  Conti  act 


Federal  Register / Vol.  65,  No.  46 /Wednesday,  March  8.  2000/ Notices 


by  a  majority 
Board  members), 
are  necessary  to 
the  material 
(a)  Withdrawing  the 
iome  or  all  of  the 
from  the  Insurance 
i  ny  series  and 

in  a  different 
,  which  may  include 
Insurance  Products 
Ii^urance  Products 
of  Participating 
.  submitting  the 
such  segregation 
to  a  vote  of  all 
qwners  and,  as 

g  the  assets  of 

^ ^  (i.e.,  variable 

qwners  or  variable  life 
owners  of  one  or 
Insurance 

in  favor  of  such 
to  the  affected 
option  of  making 
(c)  establishing  a 
ariagement  investment 
i;  ;ed  Separate  Account, 
conflict 
decision  by  a 

Company  to 
owners'  voting 
decision 

position  or  would 
vote,  the 

Company  may 
election  of  the 
Fimd,  to  withdraw 
it's  investment  in 
charge  or  penalty  will 
suit  of  such 
niaterial  irreconcilable 
of  a  Qualified 
disregard  Qualified 
voting  instructions,  if 
decision  represents 
or  would  preclude 
Qualified  Plan  may 
election  of  the 

Fund,  to  withdraw 
:uch  Insurance 
no  charge  or 
IS  a  result  of  such 
extent  permitted  by 
responsibility  of 
aption  in  the  event  of  a 
on  of  a  material 
flict  and  bearing  the 
ial  action  will  be  a 
g^tion  of  all  Participants 
governing 
Insurance  Products 
responsibilities  will  be 
view  only  to  the 
holders  and 
ants, 
of  Condition  5,  a 
disinterested  members  of 
will  determine 


off(  ring  1 

tlie  I 


rrecc  ncilable  i 

'a 

Insui  ance  i 

c  ov\ 

tiat 

mino  ity 

ly 

Insu  ance  i 


til  at 
on  I 
tie! 


the  I 
the; 


agree  Bents  ] 


pi  jticipa 
;e: ;  of  Co; 


B(  ard 


whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  Insurance  Products  Fund, 
Seligman  or  any  of  their  respective 
affiliates  be  required  to  establish  a  new 
funding  medium  for  any  Participant.  No 
Participating  Insurance  Company  or 
Qualified  Plan  will  be  required  by 
Condition  5  to  establish  a  new  funding 
medium  for  any  contract  if  a  majority  of 
Contract  owners  materially  and 
adversely  affected  by  the  irreconcilable 
material  conflict  vote  to  decline  this 
offer.  No  Qualified  Plan  shall  be 
required  by  Condition  5  to  establish  a 
new  funding  medium  for  any  such  Plan 
if:  (i)  A  majority  of  Qualified  Plan 
participants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer  or  (ii) 
pursuant  to  governing  Qualified  Plan 
documents  and  applicable  law,  the 
Qualified  Plan  makes  the  decision 
without  Qualified  Plan  participant  vote. 

7.  Any  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  promptly  in  writing  to  all 
Participants  and  Seligman. 

8.  Participating  Insurance  Companies 
will  be  provided  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  interprets  the  1940 
Act  to  require  pass-through  voting 
privileges  for  Contract  owners. 
Accordingly,  the  Participating  Insurance 
Companies  will  vote  shares  of  an 
Insurance  Product  Fund  held  in  their 
Separate  Accounts  in  a  manner 
consistent  with  v6ting  instructions 
timely  received  from  Contract  owners. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  calculates 
voting  privileges  in  a  manner  consistent 
with  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  Separate  Accounts 
investing  in  the  Insurance  Products 
Fund  will  be  a  contractual  obligation  of 
all  Participating  Insurance  Companies 
under  the  agreements  governing 
participation  in  the  Insurance  Products 
Fund.  Each  Participating  Insurance 
Companies  will  vote  shares  for  which  it 
has  not  received  voting  instructions  as 
well  as  shares  attributable  to  it  in  the 
same  proportion  as  it  votes  shares  for 
which  it  has  received  instructions.  Each 
Qualified  Plan  will  vote  as  required  by 
applicable  law  and  its  governing 
documents. 

9.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  and  Seligman  of  a  conflict 
and  determining  whether  any  proposed 


action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  appropriate  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  will  be  made  available 
to  the  Commission  upon  request. 

10.  Each  Insurance  Products  Fund 
will  notify  all  Participants  that  Separate 
Accoimt  prospectus  disclosure  or 
Qualified  Plan  disclosure  documents 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  Insurance  Products  Fund  will 
disclose  in  its  prospectus  that:  (a)  the 
Insurance  Products  fund  is  intended  to 
be  a  funding  vehicle  for  variably 
annuity  and  variable  life  insurance 
contracts  offered  by  various  insurance 
companies  and  for  Plans;  (b)  due  to 
differences  of  tax  treatment  and  other 
considerations,  the  interests  of  various 
Contract  owmers  participating  in  an 
Insurance  Products  Fund  and  the 
interests  of  Qualified  Plans  investing  in 
that  Insurance  Product  Fund  may 
conflict;  and  (c)  the  Board  of  that 
Insurance  Products  Fimd  will  monitor 
for  the  existence  of  any  material 
conflicts  of  interest  and  determine  what 
action,  if  emy,  should  be  taken. 

11.  Each  Insurance  Products  Fund 
will  comply  with  all  provisions  of  the 
1940  Act  requiring  voting  by 
shareholders  (which,  for  these  piu-poses, 
shall  be  the  persons  having  a  voting 
interest  in  the  shares  of  the  Insiu-ance 
Products  Fund),  and,  in  particular,  each 
Fund  will  either  provide  for  annual 
meeting  (except  to  the  extent  that  the 
Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act  (although  the  Insurance 
Product  Funds  are  not  within  the  trusts 
described  in  Section  16(c)  of  the  1940 
Act),  as  well  as  with  Section  16(a),  and, 
if  applicable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Insurance  Products 
Fund  vdll  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

12.  If  and  to  the  extent  Rules  6e-2  and 
6e-3(T)  are  amended  (or  Rule  6e-3 
under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  or 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the 
Insurance  Products  Funds  and  the 
Participating  Insurance  Companies,  as 
appropriate,  shall  be  required  to  take 
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such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3{T),  as 
amended,  or  Rule  6e-3,  as  adopted,  to 
the  extent  applicable. 

13.  No  less  than  annually.  Seligman 
and  the  Participants  shall  submit  to  the 
Boards  such  reports,  materials  or  data  as 
such  Boards  may  reasonably  request  so 
that  the  Boards  may  fully  carry  out 
obligations  imposed  upon  them  by  the 
conditions  contained  in  the  application. 
Such  reports,  materials  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  applicable  Boards. 
The  obligations  of  Seligman,  the 
Participating  Insurance  Companies  and 
Qualified  Plans  to  provide  these  reports, 
materials  and  data  to  the  Boards,  shall 
be  a  contractual  obligation  of  Seligman, 
all  Participating  Insurance  Companies 
and  Qualified  Plans  under  the 
agreements  governing  their  participation 
in  the  Insiu'ance  Products  Funds. 

14.  In  the  event  that  a  Qualified  Plan 
should  ever  become  an  owner  of  10%  or 
more  of  the  assets  of  an  Insurance 
Products  Fund,  the  Qualified  Plan  will 
execute  a  fund  participation  agreement 
with  the  Insurance  Products  Fund, 
including  the  conditions  set  forth  herein 
to  the  extent  applicable.  A  Qualified 
Plan  shareholder  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  at  the 
time  of  its  initial  purchase  of  shares  of 
the  Insurance  Products  Fimd. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary: 

[FR  Doc.  00-5556  Filed  3-7-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42476;  File  No.  SR-NASD- 
97-89] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving  the 
Proposed  Rule  Change  on  a 
Temporary  Basis  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  3  and  4 
to  the  Proposed  Rule  Change  on  a 
Temporary  Basis  Relating  to  Bond 
Mutual  Fund  Volatility  Ratings 

February  29,  2000. 
I.  Introduction 

On  October  5. 1998,'  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary,  the  NASD 
Regulation,  Inc.  ("NASD"  or 
"Regulation"  or  "NASDR").  filed  with 
the  Securities  and  Exchange 
Conmiission  ("SEC"  or  "Conunission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),2  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  permit 
members  and  associated  persons  to 
include  bond  mutual  fund  volatility 
ratings  in  supplemental  sales  literature 
for  an  18  month  trial  period. 

A  notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
November  5.  1998.'*  The  Commission 
received  fourteen  comment  letters 
concerning  the  proposed  rule  change.^ 
On  November  9,  1998,  NASDR  filed 
Amendment  No.  2  to  clarify  a  formatting 
change  to  NASD  Conduct  Rule  2210(c).fi 
On  March  26,  1999,  the  NASDR  filed 
amendment  No.  3,  in  which  it 
responded  to  the  comment  letters  and 
amended  the  definition  of  Bond  Mutual 
Fund  Volatility  Rating  to  clarify  which 
funds  would  be  subject  to  the  proposal.^ 


•  On  December  12.  1997,  the  NASD  submitted  its 
initial  proposal,  which  could  have  limited  the 
effectiveness  of  the  disclosure  statement  and 
prevented  sales  literature  from  containing  relevant 
explanatory  information  concerning  bond  mutual 
fund  volatility  ratings.  After  discussions  t)etween 
NASD  and  the  Commission,  the  NASD  field 
Amendment  No.  1  on  October  5, 1998.  which 
replaced  and  superseded  the  initial  proposal. 

2  15U.S.C.  78s(b)(l). 

3  17CFR240.19b-4. 

*  See  Securities  Exchange  Act  Rel.  No.  40627 
(November  2, 1998],  63  FR  60431. 

'  See  infra  note  14. 

^  Letter  from  John  Ramsay,  Vice  President  and 
Deputy  General  Counsel,  NASD  Regulation,  to 
Katherine  A.  England,  Assistant  Director.  Division 
of  Market  Regulation,  Commission,  dated  October 
30.  1998. 

'The  amendment  to  subsection  (a)  removes  the 
reference  to  "bond  mutual  fund"  and  inserts  after 
"portfolio,"  the  phase:  "of  an  open-end 


On  August  18,  1999.  NASDR  filed 
Amendment  No.  4,  which  amended 
subsections  (b)(1)  and  (b)(3)  by 
removing  language  that  several 
conunenters  foimd  misleading  and 
confusing.  8  This  order  approves  the 
proposed  rule  change.  Ajnendment  Nos. 
3  and  4  are  also  approved  on  an 
accelerated  basis. 

n.  Background 

Bond  mutual  fimd  volatility  ratings 
are  descriptions  of  the  sensitivity  of 
bond  mutual  fund  portfolios  to  changing 
market  conditions.  Currently,  NASDR 
interprets  its  rules  to  prohibit  members 
and  associated  persons  from  using  bond 
mutual  fimd  volatiUty  ratings  in 
supplemental  sales  literatuire.  NASD 
rules  do  not  apply  to  the  use  and 
dissemination  of  bond  mutual  fund 
volatility  ratings  by  non-NASD 
members,  including  rating  agencies  and 
information  vendors  that  issue  the 
ratings,  and  mutual  fimd  groups  that  use 
the  ratings  for  promotional  and 
marketing  purposes. 

Specifically,  NASD  Rule  2210 
prohibits  the  use  by  members  and 
associated  persons  of  information  that  is 
misleading,  that  contains  exaggerated, 
unwarranted  or  misleading  statements 
or  claims,  or  that  predicts  or  projects 
investment  results.^  The  NASD 
ciurently  prohibits  the  use  of  bond 
mutual  fund  volatility  ratings  because  it 
believes  that  judgments  of  how  a  bond 
mutual  fund  may  react  to  changes  in 
various  mcirket  conditions  may  be 
predictive  of  fund  performance  or 
misleading. 

In  Notice  to  Members  96-84 
(December  1996),  the  NASD  requested 
comment  on  the  appropriateness  of  its 
current  prohibition.  A  majority  of  the 


management  investment  company  that  invests  in 
debt  securities."  Letter  from  John  Ramsay,  Vice 
President  and  Deputy  General  Counsel.  NASD 
Regulation,  to  Katherine  A.  England.  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  dated  March  25. 1999  ("Amendment 
No.  3"), 

"The  amendment  to  subsection  (b)(1)  removes  the 
prohibition  against  using  "  a  single  symt)ol.  number 
or  letter"  to  describe  volatility.  The  amendment  to 
subsection  (b)(3)  removes  the  second  sentence  that 
stated,  in  relevant  part,  that  "(subjective  factors] 
may  be  used  solely  for  purposes  of  determining 
whether  to  issue  the  rating."  See  letter  from  John 
Ramsay.  Vice  President  and  Deputy  General 
Counsel.  NASD  Regulation,  to  Richard  C.  Strasser. 
Assistant  Director,  Division  of  Market  Regulation 
and  Mercer  E.  Bullard.  Assistant  Chief  Counsel. 
Division  of  Investment  Management,  Commission, 
dated  August  18.  1999  ("Amendment  N.  4").  See 
also  letter  from  Alden  S.  Adkins.  Senior  Vice 
President  and  General  Counsel  NASD  Regulation,  to 
Katherine  A.  England.  Assistant  Director.  Division 
of  Market  Regulation  and  Mercer  E.  Bullard. 
Assistant  Chief  Counsel.  Division  of  Investment 
Management.  Commission,  dated  November  2, 
1999. 

"NASD  Manual,  Conduct  Rules.  Rule  2210. 
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commenters  supf  orted  making  the 
ratings  available,  and  all  of  the 
commenters  repr  ssenting  investors 
groups  supportec  the  goal  of  making 
accurate  informa  ion  regarding  risk  and 
volatility  charact  jristics  of  bond  funds 
available  to  investors.  As  a  result. 
NASDR  proposec  an  interpretation  to 
permit  the  use  of  bond  fund  volatility 
ratings  subject  to  certain  conditions  and 
disclosure  requir  ;ments. 

ni.  Description  ctf  the  Proposed  Rule 
Change,  includiilg  Amendment  Nos.  3 
and  4 

Trial  Period 
The  proposed 
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Prohibitions 

Subsection  (b  of  the  proposed  rule 
change  permits  members  and  associated 
persons  to  use  a  bond  mutual  fund 
volatility  rating  only  in  supplemental 
sales  literature  i  md  only  when  certain 
requirements  ai  b  satisfied. 

Subsection  (l  1(1)  prohibits  the  use  of 
a  bond  mutual  und  volatility  rating  that 
uses  the  word  'Visk"  to  describe  the 


rating.  This  prohibition  is  intended  to 
remove  any  confusion  concerning  the 
word  "risk,"  which  is  capable  of 
multiple  meanings  and  interpretations. 
Thus,  the  NASDR  believes  that  referring 
to  these  ratings  as  "volatility"  rather 
than  "risk"  ratings  is  more  preci.se.  The 
proposal  had  also  prohibited  the  use  of 
a  "a  single  symbol,  number  or  letter"  to 
describe  the  ratings.  Amendment  No.  4, 
however,  removed  this  prohibition  to 
provide  rating  agencies  with  more 
flexibility  in  how  the  ratings  are 
presented.' ' 

Subsection  (b)(2)  of  the  proposed  rule 
change  prohibits  the  use  of  a  bond 
mutual  fund  volatility  rating  that  does 
not  incorporate  the  most  recently 
available  rating  and  that  is  not  current. '^ 
Subsection  (b)(3)  of  the  proposed  rule 
change  further  prohibits  the  use  of  a 
bond  mutual  fund  volatility  rating  that 
is  not  based  exclusively  on  objective, 
quantifiable  factors.  This  subsection 
also  requires  that  the  rating  and  tlie 
disclosure  statement  that  accompanies  it 
be  clear,  concise,  and  understanc'able. 
This  requirement  is  intended  to  ensure 
that  the  rating  information  is  presented 
in  a  way  that  is  accessible  and 
informative  to  the  investor.  Originally, 
this  subsection  also  referred  to  the  use 
of  other  factors  that  could  be  used  to 
determine  whether  to  issue  the  rating. 
Several  commenters  and  the 
Commission  noted  that  the  language 
seemed  to  imply  that,  contrary  to  the 
language  of  the  rule,  subjective  factors 
could  also  be  considered  in  determining 
the  rating.  Accordingly,  the  NASDR 
filed  Amendment  No.  4  to  remove  this 
language.'* 

Subsection  (b)(4)  of  the  proposed  rule 
change  prohibits  the  use  of  bond  mutual 
fund  volatility  ratings  unless  the 
supplemental  sales  literature  containing 
the  rating  conforms  to  the  disclosure 
requirements,  which  are  described 
below. 

Subsection  (b)(5)  of  the  proposed  rule 
change  prohibits  members  or  associated 
persons  of  members  from  using  bond 
mutual  fund  volatility  ratings  unless  the 
entity  that  issued  the  ratings  provides 
detailed  disclosure  on  its  rating 
methodology  through  a  toU-fi-ee 
telephone  number,  a  web  site,  or  both. 


•"See  supra  note 


'. 


' '  S&P  notified  the  NASD  that  is  planned  to  revise 
the  symbology  it  uses  to  label  its  bond  fund  risk 
ratings.  The  current  symbology  ranges  from  'aaa'  to 
'ccc,'  which  S&P  planned  to  convert  to  a  scale 
ranging  from  'St+'  lo  'SB.'  Letter  from  R.  Clark 
Hooper.  Executive  Vice  President,  Disclosure  and 
Investor  Protection,  NASD  Regulation,  to  Sanford  B. 
Bragg,  Managing  Director,  Standard  &  Poor's,  dated 
August  3,  1999. 

'2 In  this  context,  "current"  describes  the  most 
recent  calendar  quarter  ended. 

'3  See  supra  note  8. 


Disclosure  Requirements 

Section  (c)  of  the  proposed  rule 
change  requires  that  certain  disclosures 
accompany  any  bond  mutual  fund 
volatility  rating  used  in  supplemental 
sales  literattire  by  members  or 
associated  persons  of  members. 

Specifically,  subsection  (c)(1)  requires 
that  supplemental  sedes  literatiu-e 
containing  a  bond  mutual  fund 
volatility  rating  include  a  disclosure 
statement  containing  certain  specified 
information  required  by  the  rule.  It  also 
permits  the  disclosure  statement  to 
contain  any  additional  information  that 
is  relevant  to  an  investor's  * 
imderstanding  of  the  rating. 

Subsection  (c)(2)  requires  that 
supplemental  sales  literattire  containing 
a  bond  fund  volatility  rating  include  all 
other  current  volatility  ratings  that  have 
been  issued  with  respect  to  the  same 
fund.  Subsection  (c)(2)  also  permits 
information  concerning  multiple  ratings 
to  be  combined  in  the  disclosure 
statement,  provided  that  the 
applicability  of  the  information  to  each 
rating  is  clear.  This  serves  the  purpose 
of  avoiding  redundant  and  potentially 
confusing  information,  and  reduces  the 
possibility  that  the  rating  could  be 
buried  or  hidden  in  excess  information. 

Subsection  (c)(3)  requires  that  all 
bond  mutual  fund  volatility  ratings  be 
contained  within  the  text  of  the 
disclosure  statement.  The  rating  should 
not  be  located  separately  from  the 
disclosure  statement  to  ivoid  the  risk 
that  either  could  be  read  separately,  or 
not  at  all,  thereby  increasing  the 
possibility  that  the  rating  would  not  be 
understood  in  the  context  of  the 
required  disclosures. 

Subsections  (c)(3)  (A)-(B)  of  the 
proposed  rule  change  require  that 
supplemental  sales  literature  containing 
a  bond  mutual  fund  volatility  rating 
disclose  the  names  of  the  rating  entity, 
the  most  current  rating  (accompanied  by 
the  date  of  that  rating),  and,  if  there  is 
any  change  in  the  current  rating  from 
the  most  recent  prior  rating,  an 
explanation  of  the  change. 

Subsection  (c)(3)(C)  of  the  proposed 
rule  change  requires  that  supplemental 
sales  literattue  containing  a  bond 
mutual  fund  volatility  rating  describe 
the  rating  in  narrative  form.  Under 
subsections  (c)(3)(C)  (i)-(vii),  the 
narrative  description  must  include:  (i)  A 
statement  that  there  is  no  standard 
method  for  assigning  ratings;  (ii)  a 
description  of  the  criteria  and 
methodologies  used  to  determine  the 
rating;  (iii)  a  statement  that  not  all  bond 
funds  have  volatility  ratings;  (iv) 
whether  consideration  was  paid  in 
connection  with  obtaining  the  issuance 
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of  the  rating;  (v)  a  description  of  the 
types  of  risks  the  rating  measures,  such 
as  short-term  volatiHty;  (vi)  a  statement 
that  the  portfolio  may  have  changed 
since  the  date  of  the  rating;  and  (vii)  a 
statement  that  there  is  no  guarantee  that 
the  fund  will  continue  to  have  the  same 
rating  or  perform  in  the  future  as  rated. 

Filing  Requirement 

The  proposed  rule  change  amends 
NASD  Rule  2210  regarding 
communications  with  the  public  by 
adding  new  subsection  (c)(3)  to  require 
sales  literature  contcuning  bond  mutual 
fund  volatility  ratings  to  be  filed  with 
the  Department  for  review  and  approval 
at  least  10  days  prior  to  use.  Members 
would  not  be  required  to  file  advertising 
and  sales  literature  that  had  previously 
been  filed  and  approved.  Members  filing 
sales  literature  containing  bond  mutual 
fund  volatility  ratings  also  must  provide 
any  supplemental  information  requested 
by  the  Department  pertaining  to  the 
rating  that  has  been  assigned  to  the 
bond  fund. 

IV.  Summary  of  Comments 

The  Commission  received  fourteen 
comment  letters  from  13  commenters 
concerning  the  proposal. ' '»  Of  these 
commenters,  eleven  expressed 
conditional  supports  for  the  proposal,'^ 
and  two  opposed  it.'*'  One  commenter 
cited  a  number  of  articles  from 
periodicals  in  support  of  its  position 


'■'  Letters  to  Jonathan  G.  Katz,  Secretary, 
Commission  from:  Martin  A.  Corry.  Director, 
Federal  Affairs,  AARP.  dated  December  14,  1998 
("AARP  Letter");  Lisa  G.  Hathaway,  Compliance 
Associate,  American  Funds  Distributors,  Inc.,  dated 
December  9,  1998  ("AFD  Letter");  Barbara  L.N. 
Roper,  Director  of  Investor  Protection.  Consumer 
Federation  of  America,  dated  November  30.  1998 
("CFA  Letter");  John  B.  Mammalian,  Associate 
General  Counsel,  The  Dreyfus  Corporation,  dated 
November  24,  1998  ("Dreyfus  Letter");  Stephen  A. 
Keen,  General  Counsel,  Federated  Investors,  Inc., 
dated  November  30.  1998  ("Federated  Letter"); 
David  H.  Potel,  Vice  President  and  Deputy  General 
Counsel,  Fidelity  Investments,  dated  November  27, 
1998  ("Fidelity  Letter");  Betsy  Dotson,  Director, 
Federal  Liaison  Center,  Government  Finance 
Officers  Association,  dated  November  30,  1998 
("GFOA  Letter");  Craig  S.  Tyle,  General  Counsel. 
Investment  Company  Institute,  dated  November  30. 

1998  ("ICI  Letter  No.  1")  and  dated  September  2, 

1999  ("ICI  Letter  No.  2");  A.  Michael  Lipper, 
President,  Lipper  Advisory  Services  Inc.,  dated 
November  20,  1998  ("Lipper  Letter ');  James  F.  Des 
Mais,  Assistant  General  Counsel,  Legal,  MFS 
Investment  Management,  dated  November  30,  1998 
("MFS  Letter");  Leo  C.  O'Neill,  President  and  Chief 
Rating  Officer,  Standard  &  Poor's,  dated  November 
30.  1998  ("S&P  Letter");  Susan  E.  Woodward,  dated 
November  25.  1997  ("Woodward  Letter");  Henry  H. 
Hopkins.  Managing  Director  and  Chief  Legal 
Counsel,  T.  Rowe  Price  Associates,  Inc..  dated 
November  30.  1998  ("TRP  Letter"). 

'5  AARP  Letter,  AFD  Letter.  CFA  Letter. 
Federated  Letter,  Fidelity  Letter,  GFOA  Letter.  ICI 
Letter  Nos.  1  and  2,  Lipper  Letter.  MFS  Letter,  S&P 
Letter,  and  Woodward  Letter. 

'«  Dreyfus  Letter  and  TRP  Letter. 


that  the  use  of  volatility  ratings  should 
only  be  allowed  if  appropriate 
safeguards  are  implemented. i'' 
Following  are  the  issues  raised,  the 
commenters'  positions,  and  the 
NASDR's  and  the  Commission's 
responses. 

Trial  Period 

Most  conmienters  suggested  that  once 
the  18  month  trial  period  ends  the 
NASDR  conduct  a  thorough  assessment 
of  the  proposal  to  determine  whether  it 
should  be  amended,  eliminated,  or 
approved. '8  Federated  believes  the 
current  ban  on  volatility  rating 
disclosure  is  unnecessary  and  hopes 
that  once  the  trial  period  concludes,  the 
results  will  establish  a  basis  for  more 
reasonable,  lenient  guidelines. '^  The 
Commission  believes  that  the  trial 
period  will  provide  the  Department 
with  a  reasonable  amount  of  time  to 
consider  all  feedback  concerning  the  use 
of  these  ratings,  so  that  a  fair  and 
accurate  assessment  of  the  proposal's 
effectiveness  can  be  made.  The 
Commission  expects  that  the 
Department  will  keep  the  Commission 
appraised  of  any  problems  that  may 
arise  in  the  rating  process  so  that  they 
may  be  prompdy  addressed. 

Clarification  of  Certain  Terminology 

There  was  some  debate  among 
commenters  on  the  use  of  certain 
terminology  in  the  proposal.  Most 
commenters  focused  on  what  term  best 
describes  risk.^"  One  commenter  stated 
that  because  the  proposal  does  not 
restrict  the  type  of  entity  that  can 
provide  ratings,  they  can  be  obtained 
form  any  entity  as  long  as  the  ratings  are 
based  on  objective  criteria,  ^i  The 
commenter  therefore  suggested  that,  to 
help  ensure  the  quality  of  the  entitle 
issuing  the  ratings,  the  NASDR  consider 
providing  guidelines  (including  specific 
definitions)  for  entities  to  follow.^- 

The  NASDR  contends  that  it  has 
provide  guidance,  albeit  indirectly,  to 
entities  providing  ratings. ^3  The 
proposed  rule  sets  standards  for  NASD 
members  and  their  associated  persons 
by  prohibiting  their  use  of  volatility 
rating  simless  the  ratings  conform  to  the 
rule.24  The  Commission  agrees  that  the 


'"ICI  Letter  No.  2. 

'»  See.  e.g..  AFD  Letter,  pp.  1-2  and  ICI  Letter  No. 
l.p.2. 

"*  Federated  Letter,  p.  1. 

2"  See,  e.g..  AARP  Letter,  P.  1,  Lipper  Letter,  p. 
1,  and  Woodward  Letter,  pp.  2-3  (discussing  the 
terms  risk  and  volatility  and  the  implications  of 
their  use). 

2'  Id.  at  p.  3. 

--'Dreyfus  Letter,  pp.  3-4. 

2^  NASDR  response,  pp.  3—4  (responding  to  a 
similar  issue  raised  by  a  different  commenter). 

"W.  atp.  4. 


proposal  provides  adequate  guidance  for 
NASD  members  and  associated  persons 
that  will  use  these  ratings  in  their 
supplemental  sales  literature.  The 
Commission  suggests,  however,  that  the 
NASDR  periodically  assess  the 
effectiveness  of  the  proposal  during  the 
trial  period  to  determine  whether 
additional  guidance  is  needed. 

Additional  Disclosure  Requirements 

Several  commenters  suggested  that 
additional  disclosure  requirements  were 
necessary  to  further  clarify  the  meaning 
of  the  ratings  and  their  limitations. ^'^  For 
example.  MFS  suggested  that  the  rule 
require  detailed  disclosure  on  an 
entity's  rating  methodology  and  the 
underlying  assiunptions  used  to  assess 
individual  securities  or  types  of 
securities  in  the  fund's  portfolio. ^e 
AARP  suggested  that  a  fund's 
investment  philosophy  and 
management  be  included  in  the 
disclosure  statement.  In  response,  the 
NASDR  notes  that  these  factors  are 
already  disclosed  in  the  fund 
prospectus. 27  Another  conunenters 
suggested  that  a  provision  be  added  to 
require  that  the  narrative  description 
disclosure  not  only  the  type  of  risk 
being  measured,  but  also  how  those 
risks  relate  to  the  stated  investment 
goals  of  the  fund.^a  The  NASDR  believes 
such  a  requirement  would  be 
inconsistent  with  the  requirement  that 
these  ratings  be  based  on  objective, 
verifiable  information.  2**  Allowing  the 
rating  agency  to  provide  its  opinion  on 
how  the  risks  relate  to  a  fund's 
investment  objectives  requires  a 
subjective  judgment  that  cannot  be 
verified.^" 

Conversely,  two  commenters  who 
opposed  the  proposal  expressed  doubt 
that  any  amount  of  disclosure  would 
remedy  the  volatility  ratings'  inherent 
deficiencies. 31  For  example,  both 
commenters  note  that  the  proposal  does 
not  address  the  potential  predictive 
nature  of  volatility  ratings. ^^  According 
to  the  NASDR,  the  possible  predictive 
natiue  of  the  volatility  ratings  had  been 
a  factor  in  its  current  prohibition  against 
the  use  of  volatility  ratings. ^^  Moreover, 
this  concern  prompted  the  NASDR  to 


"  See.  e.g..  AARP  Letter,  CFA  Letter,  and  MFS 
Letter 
26MFSLetter.  p.  2. 
2' NASDR  Response,  p.  2. 
2"  CFA  Letter,  p.  5. 
2»  NASDR  Response,  p.  2. 

^'  Dreyfus  Letter,  pp.  1-2  (suggesting  that 
concerns  about  availability  of  additional  disclosure 
information  should  be  directed  to  the  member  firm, 
not  the  rating  agency)  and  TRP  Letter,  p.  2. 

3-  Dreyfus  Litter,  pp.  1-2  and  TRP  Letter,  p.  3. 

3' NASDR  Response,  p.  3. 
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be  or  overwhelmed 
that  he  fails  to  read 

or  fails  to  focus  on 
3s.  The  Conmiission  is 
proposed  disclosure 
the  quality  of 
made  available  to  the 


Payment  for  Rati  igs 


companies 


r<  ting  I 
t  le 


Some  commen 
ratings  prepared 
parties  will  be  s 
interest  and  pote 
the  fund 
ratings. '^  Two 
advocated  a  _ 
of  buying  ratings 
interests  of  the 
independent  of 
being  rated."*  Li 
requirement  that 
whether  any 
ratings  should 
completely 
shop  for  favorab 
that  because  fun^ 
for  ratings,  only 
of  the  highest 
procure  one.^* 
contended  that 
generated  if  the 
charge  for  them 

The  NASDR 
prohibitions  anc 
requirements  art 
address  potenti 
that  may  arise  " 
ratings  are 
Commission  is 
agencies  may  be 
compensation 
fund  volatility 
alleviated,  h 
that  the  narrativp 
whether 
connection  with 
ratings.  Thus, 


pay  nents 


"See.  e.g.,  AFD  Utter, 
No.  1. 

3«  AFD  Letter,  pp 

"  Lipper  Letter,  p 

3»TRP  Letter,  p.  2 

'9  Dreyfus  Letter, 
only  be  a  material  i 
element  in  the  proems 

*o  NASDR  Respon  le,  p.  2 
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I  ers  contended  that 
jy  independent  third 
u  jject  to  conflicts  of 
itial  misuse  because 
will  pay  for  these 
cc  ramenters  strongly 
proh  ibition  on  the  practice 
to  ensure  that  the 
^  entity  are 
interests  of  the  fund 
per  noted  that  the 
the  fund  disclose 
were  made  for 
reHuce,  but  will  not 
eliminate,  the  incentive  to 
ratings."  TRP  noted 
s  will  now  have  to  pay 
hose  that  are  assured 
^  will  attempt  to 
C  inversely,  Dreyfus 
t  lese  ratings  will  not  be 
:  ating  agencies  can  not 


fr)m 


bf  lieves  the  proposal's 
substantial  disclosure 
more  than  adequate  to 
conflicts  of  interest 
the  fact  that  the 
procilred  for  a  fee.^°  The 
c  Dncemed  that  rating 

influenced  by 
rdceived  in  providing 
n  itings.  This  concern  is 
,  by  the  requirement 
description  state 
consideration  was  paid  in 
the  issuance  of  the 
Commission  is 


owe  ver 


the 


satisfied  that  the  rule  addresses 
potential  conflicts  of  interest. 

Presentation  of  Volatility  Rating 

Some  commenters  stated  that  the 
volatility  rating  should  not  be  buried  or 
hidden  in  the  text  of  the  required 
disclosure  statement.-»i  Two 
commenters  believed  that  burying  the 
rating  in  the  disclosure  statement 
increases  the  chances  that  it  will  not  be 
found,  as  few  investors  thoroughly 
examine  disclosure  statements.'*^  Thus, 
they  suggested  displaying  the  rating  in 
a  conspicuous  location,  with  a 
prominent  reference  to  the  disclosure 
statement  for  particulars,  to  increase  the 
chcmces  of  it  being  examined  by 
investors.''^ 

The  NASDR  believes  that  the 
appropriate  point  of  disclosure  for  the 
rating  is  within  the  text  of  the  disclosure 
statement.-"*  They  note  that  the  proposal 
requires  any  rating  to  be  filed  with  the 
Department  for  pre-use  review.-*^  The 
Department  will,  therefore,  have  an 
opportunity  to  review  whether  the 
rating  is  prominently  displayed  or 
inconspicuous  and  determine  whether 
to  recommend  changes  to  the  disclosure 
statement  prior  to  use.^**  The 
Commission  notes  that  the  NASDR  has 
not  outlined  the  standards  for  pre-use 
review.  However,  the  Conmiission 
expects  that  the  NASDR  will  conduct  a 
thorough  review  of  all  submitted  sales 
literature  containing  volatility  ratings  to 
ensure  compliance  with  the  disclosure 
requirements. 

Applicability  of  proposal  to  "in-house" 
ratings 

The  NASDR  requested  comment  on 
whether  the  descriptions  of  risk  and 
volatility  that  mutual  fund  complexes 
currently  provide  for  their  own  fimds 
i.e.,  in-house  ratings)  should  be  subject 
to  tiie  provisions  of  the  proposed  rule 
change.'*''  Two  commenters  suggested 
that  risk  or  volatility  ratings  currently 
developed  in-house  resemble  those 
provided  by  independent  parties.'*^ 
Because  of  the  similarities  between 


,  CFA  Letter,  and  IQ  Letter 
1-2  and  la  Letter  No.  1,  p.  5. 


5  (noting.that  payment  would 
le  if  subjectivity  were  an 


<>  GFOA  Letter,  p.  3,  S&P  Letter,  pp.  2-3,  and 
Woodward  Letter,  p.  3. 

«2GFOA  Letter  and  S&P  Letter,  supra  note  41. 

*'GFOA  Letter  and  S&P  Letter,  supra  note  41. 

«■•  NASDR  Response",  p.  4. 

*'5  Proposed  Rule  2210(c)(3)  would  require  that 
sales  literature  containing  these  volatility  ratings  by 
filed  with  the  Department  for  review  and  approval 
at  least  10  days  prior  to  use. 

*•>  NASDR  Response,  p  4. 

<'  See  Securities  Exchange  Art  Rel.  No.  40627, 
.-supra  note  4,  at  60433. 

«8CFA  Letter,  p.  3  and  S&P  Letter,  p.  3.  CFA  also 
noted  that  because  in-house  ratings  and  those  of 
ratings  agencies  can  be  similar,  fund  companlp<i 
could  use  in-house  ratings  in  lieu  of  independent 
ratings  with  which  they  disagree. 


these  ratings  and  the  fact  that  funds 
often  fail  to  disclose  the  methodologies 
used  to  determine  their  in-house  ratings, 
both  commenters  suggested  that 
volatility  ratings  developed  in-house 
should  be  subject  to  the  disclosure 
requirements  of  the  proposal.-*^ 
Moreover,  CFA  believed  that  fund 
companies  should  not  be  allowed  to  use 
in-house  risk  or  volatility  ratings 
without  also  disclosing  those  ratings 
issued  by  independent  third  parties  that 
conflict  with  the  in-house  rating.^" 
Conversely,  several  commenters 
opposed  subjecting  current  in-house 
risk  disclosures  to  the  requirements  of 
the  proposal. 51  These  commenters 
believed  that  in-house  ratings  are  used 
primarily  as  an  educational  tool  for 
investors  to  compare  the  different  types 
of  funds  within  a  fund  family. ^^ 
Volatility  ratings,  they  content,  are  used 
by  funds  as  a  marketing  tool  to 
distinguish  their  fund  from  similar  fund 
families. 51  Thus,  according  to  ICI,  in- 
house  ratings  do  not  present  the  same 
potential  for  abuse  as  volatility  ratings 
and  therefore  should  not  be  subject  to 
the  proposal. 5"* 

NASDR  does  not  intend  to  apply  the 
proposed  rule  to  fund  companies'  in- 
house  risk  rating.  55  According  to 
NASDR,  these  ratings  are  not  procured 
for  a  fee,  are  used  primarily  by  fund 
investors  as  an  aid  in  distinguishing 
between  risk  levels  within  a  family  of 
funds,  and  may  be  calculated  using 
different  methods  from  those  used  in 
calculating  volatility  ratings.^e  The 
Commission  preliminarily  agrees  with 
the  NASDR  that  in-house  risk  ratings 
need  not  be  subject  to  the  proposed  rule 
because  they  are  primarily  used  by 
investors  to  distinguish  between  funds 
in  a  family  of  funds,  but  notes  that  the 
NASDR  will  reconsider  at  the 
conclusion  of  the  trial  period  whether  to 
apply  the  proposed  rule  to  in-house 
ratings.  5^ 

One  commenter  also  wanted  the 
NASDR  to  clarify  that  the  proposal  only 
applied  to  open-end  investment 
companies  (i.e.,  mutual  funds)  and  not 
to  otiier  types  of  investment  companies 
(e.g.,  unit  investment  trusts). ^s  For  the 
trial  period,  the  NASDR  intends  for  the 


"9  CFA  Letter  and  S&P  Letter,  supra  note  48. 
50  CFA  Letter,  p.  3. 

5'  Dreyfus  Letter,  p.  5,  ICI  Letter  No.  1,  p.  7,  and 
TRP  Letter,  p.  3. 

52  ICI  Letter  No.  1,  p.  7  and  TRP  Letter,  p.  3. 

53  la  Letter  and  TRP  Letter,  supra  note  52. 

5*  la  Letter  and  TRP  Letter,  supra  note  52.  TRP 
notes  that  these  ratings  have  been  filed  with  and 
reviewed  by  the  NASD  with  no  previously  known 
objections. 

"  NASD  Response,  p.  2. 

57  Id. 

ssiCI  Letter  No.  l,p.  6. 


Federal  Register /Vol.  65,  No.  46  /  Wednesday,  March  8,  2000 /Notices 


12309 


proposed  rule  to  apply  only  to  open-end 
investment  companies. ^^  The  NASDR 
will  decide  at  the  conclusion  of  the  trial 
period  whether  to  apply  the  rule  to  all 
investment  companies. s"  However,  until 
then,  the  NASDR  proposes  to  amend  the 
definition  of  Bond  Mutual  Fund 
Volatility  Rating  to  clarify  that  the 
proposed  rule  change  only  applies  to 
open-end  investment  companies. ^^  The 
Commission  is  satisfied  with  the 
NASDR's  determination  that,  for  the 
duration  of  the  trial  period,  the  proposal 
will  apply  only  to  open-end  investment 
companies. 

Prohibitions 

Several  commenters  offered  their 
conditional  support  for  the  proposal, 
provided  that  all  or  substantially  all  of 
the  prohibitions  remained  intact.**^  After 
discussions  with  the  Commission, 
however,  the  NASDR,  has  amended  the 
proposal  to  remove  text  from  two  of  the 
prohibitions  that  several  commenters 
supported. '^3  Amendment  No.  4  removes 
the  prohibition  from  subsection  (b)(1) 
against  using  a  single  symbol,  number, 
or  letter  to  describe  a  rating.  This 
amendment  clarifies  the  intended 
application  of  this  section  and  provides 
greater  flexibility  to  members  in  the  use 
of  appropriate  symbols  for  their 
ratings.'*''  The  amendment  also  removes 
text  from  subsection  (b)(3)  that  might 
cause  confusion  regarding  the 
requirement  in  subsection  {b)(3)  that  the 
rating  be  based  on  objective, 
quantifiable  factors. 

The  Commission  believes  that 
amended  subsection  (b)(1)  provides  the 
rating  agencies  with  appropriate 
flexibility.  Several  commenters 
suggested  that  investors  were  more 
likely  to  rely  on  ratings  conveyed  in  the 
form  of  a  number  or  symbol  without 
fully  imderstanding  their  meaning  or 
significance.^^  The  Commission  notes, 
however,  that  the  proposal  still  requires 
that  the  sales  literature  include  a 
description  of  the  rating  in  narrative 
form.  The  description  must  include 
certain  disclosures,  which  should 
decrease  the  likelihood  of  investor 
confusion  concerning  a  rating's 
meaning. 

Concerning  amended  subsection(b)(3), 
the  Commission  believes  the  language  is 
now  clear  that  subjective  factors  should 


not  be  used  to  determine  a  rating.  •'^  The 
NASD  stated  that  it  eliminated 
subjective  factors  to  ensure  that  any 
ratings  issued  during  the  trial  period 
could  be  verified  and  replicated. s'' 
While  most  commenters  agreed  that 
only  objective,  quantifiable  factors 
should  be  used  to  determine  a  rating, 
one  commenter  noted  that  this 
requirement  would  still  allow  fund 
entities  to  base  their  ratings  on  different, 
objective  criteria."**  Another  commenter 
also  suggested  that  the  NASD  address 
how  it  will  monitor  compliance  with 
subsection  (b)(3)  and  define  what  an 
"objective"  factor  is."'^^ 

NASDR  believes  it  would  be 
inappropriately  constrictive  to  define 
what  an  "objective"  factor  is,  other  than 
to  say  that  such  factors  should  relate  to 
information  that  is  objectively 
determinable  and  should  permit 
replication  of  ratings  by  third  parties.''" 
NASDR  states  that  it  will  monitor 
compliance  by  requiring  that  all 
volatility  ratings  be  submitted  to  its 
Department  for  pre-use  review.''' 

"The  Commission  believes  that,  during 
the  trial  period,  rating  agencies  should 
be  allowed  to  determine  what  qualifies 
as  objective  criteria,  consistent  with  the 
NASDR's  guidelines,  and  which 
objective  criteria  they  should  use  to 
calculate  the  rating. ''^  The  proposal 
eliminates  the  use  of  subjective, 
qualitative  factors,  but  does  not  prevent 
rating  agencies  from  using  their 
reasonable  discretion  in  selecting  which 
objective  criteria  to  use  to  calculate  a 
rating.  The  Commission  reiterates  that 
the  onus  is  on  the  NASD  member  or 
associated  person  to  make  certain  that 
all  required  information  outlined  in  the 
proposal  is  disclosed  so  that  the  rating 
can  be  replicated  and  that  the  basis  for 
any  inconsistencies  is  readily  apparent. 
The  trial  period  should  provide  enough 
time  to  determine  whether  additional 


5» NASDR  Response,  p.  4. 

«>W, 

*'  .See  supm  note  7. 

62  AFD  Letter,  pp.  1-2,  IQ  Letter  No.  1,  p.  4  and 
MFS  Letter,  p.2. 

63  Amendment  No.  4,  supra  note  8. 
•«W.  at  p.  1. 

«5  AFD  Letter,  p.  2,  CFA  Letter,  p.  4,  and  ICI  Utter 
No.  1,  pp.  2-3. 


^Bul  see  GFOA  Letter,  p.  2  and  Woodward 
Letter,  p.  3  (stating  that  agencies  should  be  allowed 
to  use  the  tools  they  deem  appropriate  in  assessing 
risk). 

"'  NASDR  Response,  p.  5. 

«"TRP  Letter,  p.  2.  TRP  believes  this  lack  of 
uniformity  will  ultimately  lead  to  investor 
confusion,  if  similar  bond  funds  receive  different 
ratings. 

*^  Dreyfus  Letter,  p.  4. 

'"NASDR  Response,  p.  3. 

'2  The  Commission  recognizes  that  without 
providing  an  exhaustive  list  of  objective  criteria  for 
the  agencies  to  use,  similarly-situated  bond  funds 
may  receive  different  ratings.  However,  the 
Commission  is  satisfied  that  the  disclosure 
statement,  which  should  include  a  description  of 
the  criteria  and  methodologies  used,  will  provide 
the  Department  and  investors  with  the  requisite 
information  to  replicate  the  rating.  Thus,  the 
potential  lack  of  imiformity  in  ratings  and  potential 
investor  confusion  should  be  mitigated  by  the 
proposal's  required  disclosures. 


standards  or  guidelines  are  needed  to 
prevent  investor  confusion  or  minimize 
excessive  variability  among  ratings  of 
similar  portfolios. 

V.  Discussion 

As  discussed  above,  the  Commission 
finds  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder.'^ 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)  ^*  of 
the  Act,  which  requires  that  the  NASU 
adopt  rules  that  are  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  the  proposed  rule  change 
will  remove  impediments  to  a  free  and 
open  market  by  allowing  independent 
third  parties  to  issue  ratings  of  bond 
mutual  funds  based  on  an  evaluation  of 
objective  criteria  regarding  a  fund's 
performance  and  characteristics.  The 
Commission  also  believes  the  various 
disclosiu-e  requirements  outlined  in  the 
proposal  will  protect  investors  and  the 
public  interest  by  providing  the 
information  necessary  to  make  an 
informed  decision  about  a  particular 
bond  fund. 

The  proposed  rule  change,  by 
imposing  certain  prohibitions, 
disclosiu^,  and  filing  requirements,  is 
designed  to  permit  members  and 
associated  persons  of  members  to 
disseminate  bond  mutual  fimd  volatility 
ratings  is  supplemental  sales  literature 
according  to  standards  designed  to 
prevent  such  ratings  from  being 
misleading,  predictive,  or  otherwise 
inappropriate.  The  Commission  finds 
that  the  18  month  trial  period  is 
sufficient  time  tc  implement  the 
proposed  rule  change  and  to  determine, 
based  on  participation  and  subsequent 
feedback,  whether  the  process  should 
continue  unchanged  or  whether 
modifications  are  necessary. 

The  Commission  finds  that  the 
amended  definition  of  bond  mutual 
fund  volatility  ratings  provides 
appropriate  guidance  concerning  the 
type  of  funds  to  which  the 
interpretation  would  apply  during  the 
trial  period.  Given  the  array  of 
investment  vehicles  falling  within  the 
term  "bond  mutual  fund,"  Amendment 
No.  3  provides  the  necessary  clarity  on 
the  scope  of  investments  to  which  this 
rule  appUes. 


''  The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(f). 

'« 15  U.S.C  78o-3(b)(6) 
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The  Commissi  an  also  finds  that  the 
prohibitions  and  Amendment  No.  4 
strike  an  approp  iate  balance.  The 
proposed  rule  ct  ange  and  the 
amendment  refr<  in  from  imposing  a 
specific  standarc  on  descriptions  (i.e.. 
removing  the  pre  hibition  against  use  of 
a  single  symbol,  number,  or  letter)  or 
calculations  of  n  tings  in  recognition  of 
the  fact  that  ther ;  is  no  specified  or 
uniform  range  of  information  used  by  all 
rating  entities,  aj  id  that  rating  entities 
should  be  allows  d  to  develop  competing 
methods  and  mc  dels  of  assessing 
volatility.  The  aiiendment  also 
eliminates  the  ui  e  of  subject  factors 
from  the  volatilii  y  calculation,  thereby 
reducing  the  pot  mtial  variability  of 
ratings,  and  limi  ing  the  ability  of  funds 
to  "shop  around  '  for  the  most  favorable 
rating. 

The  proposal,  lowever,  also  imposes 
certain  disclosur  3  requirements  that 
should  assist  inv  estors  in  determining 
whether  a  fund  i  >  appropriate  for  them 
based  on  their  in  vestment  objectives. 
The  disclosure  ri  quired  by  subsections 
(c){3)(C)(i)-(vii)  of  the  rule  will  help 
inform  investors  of  certain  potential 
limitations  of  a  r  iting  (e.g.,  that  a  rating 
may  have  been  p  lid  for.  may  measure 
only  a  certain  ty;  )e  of  risk  or  volatility, 
may  not  reflect  a  comparison  with  all 
funds  of  a  given  :lass  or  peer  group,  and 
may  not  reflect  a  fund's  current 
portfolio).  The  Commission  believes 
that  the  requiren  ent  that  any  change  in 
the  rating  and  th ;  reasons  for  the  change 
be  disclosed  is  ii  iportant  for  investors 
in  mciking  inforn  led  investment 
decisions.  Thus,  the  Commission  finds 
that  the  proposei   rule  change,  in 
providing  access  to  this  supplemental 
information,  shoald  enable  investors  to 
obtain  answers  t  >  questions  regarding 
the  meaning  of  t  le  rating  or  how  it  is 
calculated  or  deiived. 

The  Commissi  an  also  finds  that  the 
requirement  that  sales  literature 
containing  volat  lity  ratings  be  filed  at 
least  10  days  pri  )r  to  use  should 
provide  the  Depi  jtment  with  sufficient 
time  to  review  tl  e  sales  material  for 
compliance  with  the  proposal's 
requirements.  Tl  le  Commission  expects 
a  thorough  revie  v  of  all  sales  literature 
to  be  conducted  ind  accurate  records  to 
be  maintained  b; '  the  NASDR  to 
facilitate  the  pos  sible  assessment  of  the 
rating  process. 

Finally,  the  Cc  mmission  believes  this 
proposal  represe  nts  the  best  mechanism 
for  disseminatin ;  information  about 
bond  mutual  fur  ds  risk  to  investors. 


''The  Commissio 
literature  is  no  subsli  ute 
and.  if  investors  havf 
request  a  current  pro 
conjunction  with  thetales 


emphasizes  that  sales 

for  a  fund's  prospectus 
not  received  one.  they  should 
pectus  to  review  in 
materials. 


Risk  ratings  are  an  important  source  of 
information  for  investors  because  they 
can  potentially  determine  the  likelihood 
of  gains  or  losses  in  the  market  value  of 
a  particular  fund.  As  such,  the 
Commission  believes  they  can  be  useful 
tools  for  investors  to  aid  in  making 
informed  investment  decisions.  Thus, 
the  Commission  finds  that  it  is  in  the 
public  interest  to  facilitate  the 
dissemination  of  this  information  in  an 
environment  that  encourages  disclosure 
and  enhances  competition. 

The  Commission  also  finds  good 
cause  for  approving  proposed 
Amendment  Nos.  3  and  4  prior  to  the 
thirtieth  day  after  the  date  of  the 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  amendments 
remove  ambiguous  language  that  could 
hinder  understanding  of  the  proposal's 
applicability  by  clarifying  which  types 
of  funds  can  be  subject  to  the  ratings 
process.  The  amendments  also  specify 
what  types  of  criteria  can  be  used  to 
determine  the  ratings,  while 
simultaneously  providing  some 
flexibility  in  how  the  rating  agencies 
provide  their  services.  The  Commission 
believes  that  these  amendments  should 
help  make  the  ratings  provided  more 
objective  and  enhance  the  disclosures 
made  in  the  sales  literature. 
Furthermore,  the  Commission  finds  that 
these  amendments  should  enhance 
competition  among  those  entities 
issuing  the  ratings.  Thus,  the 
Commission  believes  the  approval  of  the 
amendments  should  not  be  delayed.  For 
theses  reasons,  the  Conunission  finds 
good  cause  for  accelerating  approval  of 
the  proposed  rule  change,  as  cimended. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
3  and  4,  including  whether  the 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  tot  he  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  NASD.  All 
submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  March  29,  2000. 

VI.  Conclusion 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particulai; 
with  Section  15A(b)(6). 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  ^R  of  the  Act,  that  the 
proposed  rule  change  (SR-NASD-97- 
89),  be,  and  hereby  is,  approved  for  an 
18  month  trial  period,  which  ends  on 
August  31,  2001.  Amendment  Nos.  3 
and  4  are  also  approved  on  an 
accelerated  basis  for  an  18  month  trial 
period,  which  also  ends  on  August  31, 
2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-5557  Filed  3-7-00:  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42481 ;  File  No.  SR-NASD- 
00-7] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Extension 
of  Certain  Nasdaq  Services  and 
Facilities  Until  6:30  P.M.  Eastern  Time 

March  1,2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
29,  2000,  the  National  Association  of 
Seciirities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary.  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,^  and  Rule  19b-4(f)(6) 
thereunder,"*  which  renders  the  proposal 
effective  upon  filing  with  the 


"»15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 
•15U..S.C.  78s(b)(l). 

2  17CFR240.19b--». 

3  15  U.S.C.  78s(b)(3)(A). 
■•17CFR240.19b-»(n(6). 
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Commission. s  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  filed  the  proposed  rule  change 
to  extend,  through  Octoher  1,  2000,  its 
pilot  program  which  makes  available 
several  Nasdaq  services  and  facilities 
until  6:30  p.m.  Eastern  Time.  Nasdaq 
has  designated  this  proposal  as  non- 
controversial,  and  requests  that  the 
Commission  waive  both  the  5-day  pre- 
filing  notice  requirement  and  the  30-day 
pre-operative  waiting  period  contained 
in  Rule  19b-^(f)(6){iii)  under  the  Act,^ 
to  allow  the  proposal  to  be  both 
effective  and  operative  immediately 
upon  filing  with  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pm-pose 

Nasdaq  proposes  to  extend,  through 
October  1,  2000,  its  after-hours  pilot 
program  that  makes  available  certain 
Nasdaq  systems  and  facilities  until  6:30 
p.m.  Eastern  Time.^  The  Commission 
approved  the  pilot  on  October  13, 1999. 
The  pilot  will  continue  to  operate  under 
the  same  terms  and  conditions  as  set 
forth  in  SR-NASD-99-57.8. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposal  is 
consistent  with  the  provisions  of 
Section  15A(b)(6)  of  the  Act »  in  that  it 


=■  Nasdaq  provided  written  notice  to  the 
Commission  on  February  28.  2000,  that  it  intended 
to  file  this  proposal.  The  Commission  agreed  to 
waive  the  5-day  pre-filing  notice  requirement.  See 
Rule  19b-4(f)(6)!iii).  17  CFR  240,19b-4(f)(6)(iii). 

0  17  CFR  240.19b-4(fl(6)(iii). 

'  See  Securities  Exchange  Act  Release  No.  42003 
(October  13,  1999).  64  FR  56554  (October  20,  1999] 
(SR-NASD-99-57). 

»Id. 

015U.S.C.  78o-3(b)(6). 


is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  bnrden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  10  and  rule  19b-^(fl(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conmiission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  to  become 
immediately  operative  upon  filing, 
because  such  designation  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  Acceleration  of  the 
operative  date  will  allow  Nasdaq's  after- 
hours  pilot  to  operate  without 
interruption  through  October  1,  2000, 
thereby  allowing  Nasdaq  to  continue  to 
make  available  services  and  facilities 
that  increase  the  transparency  and 
oversight  of  trading  taking  place  outside 
of  traditional  market  hours.  For  these 
reasons,  the  Commission  finds  good 


cause  to  waive  the  5-day  pre-filing 
requirement,  and  to  designate  that  the 
proposal  become  operative 
immediately.  12 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASI>-00-07  and  should  be 
submitted  by  March  29,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1' 

Margaret  H.  McFarland, 
Deputy  Secretary: 
(FR  Doc.  00-5558  Filed  3-7-00;  8:45  am) 

BILUNQ  CODE  801 0-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  these 
notices  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new.  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
May  8,  2000. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 


'"IS  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-4(n(6). 


'^In  reviewing  this  nile.  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(0. 

"  17  CFR  200..30-3(a](12). 
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agency,  whether  the  burden  estimate  is 
accurate,  and  if  t  lere  are  ways  to 
minimize  the  est  mated  burden  and 
enhance  the  qua  ity  of  the  collection,  to 
Pam  Swilling,  Pi  ogram  Review  Analyst, 
Office  of  Siu^ty  i  Juarantees,  Small 
Business  Admin  stration,  409  3rd  Street, 
SW,  Suite  8600.  ^Vashington,  DC  20416. 
FOR  FURTHER  INF(  iRMATION  CONTACT:  Pam 
Swilling.  Prograia  Review  Analyst,  202- 
205-6546  or  Cur  is  B.  Rich, 
Management  Anilyst,  202-205-7030. 
SUPPLEMENTARY  INFORMATION:  Title: 
"Surety  Bond  Gi  aranty  Agreement, 
Preferred  Lender  s  Program". 

Form  No's:  99(  i,  991,  994,  994B.  994C, 
994F  and  994H. 

Description  of  Respondents:  Small 
Business  Contrac  tors  Applying  for  the 
Surety  Bond  Qua  rantee  Program. 

Annual  Respoi  ises;  55,000. 

Annual  Burden:  28,837. 
ADDRESSES:  Senc  all  comments 
regarding  whethi  ir  this  information 
collection  is  neci  issary  for  the  proper 
performance  of  t  le  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  t  lere  are  ways  to 
minimize  the  est  mated  burden  and 
enhance  the  qua  ity  of  the  collection,  to 
Betty  J.  Smith,  A  Iministrative 
Specialist,  Office  of  Financial 
Assistance,  Sma^  I  Business 
Administration,  109  3rd  Street,  SW, 
Suite  8300,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  J.  Smith,  .administrative 
Specialist,  202-2  05-6491  or  Curtis  B. 
Rich,  Managemejit  Analyst,  202-205- 
7030. 

SUPPLEMENTARY  I  '^FORMATION:  Title: 
■'Lender  Transcr  pt  of  Account". 

FormiVo;114c. 

Description  of  Respondents:  SBA 
Guaranty  Lender  s. 

Annual  Respo  ises:  3,752. 

Annual  Burde,  i;  3,752. 
ADDRESSES:  Senc  all  comments 
regarding  whethi  ir  this  information 
collection  is  nec^  issary  for  the  proper 
performance  of  t  le  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  t  lere  are  ways  to 
minimize  the  est  imated  burden  and 
enhance  the  qua  ity  of  the  collection,  to 
Carol  A.  Cordovi ,  Employment,  Office 
of  Human  Resou'ces,  Small  Business 
Administration,  109  3rd  Street,  SW, 
Suite  4200,  Wasl  lington,  DC  20416. 


FOR  FURTHER  INF(  IRMATION 
Carol  A.  Cordovi 
205-6162  orCur;is 
Mcmagement  Anplyst 
SUPPLEMENTARY 
-U.S.  Small  B 
Applicant  Surve  / 
Form  No:  184: 


CONTACT: 
,  Employment,  202- 
B.  Rich, 

202-205-7030. 
^FORMATION:  Title: 
us:  ness  Administration's 


Description  of  Respondents:  Persons 
seeking  employment  with  SBA. 
Annual  Responses:  75. 
Annual  Burden:  13. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Gail  A.  McDonald,  National 
Ombudsman,  Office  of  the  Ombudsman, 
Small  Business  Administration,  409  3rd 
Street,  SW,  Suite  8000A,  Washington, 
DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
A.  McDonald,  Ombudsman,  202-205- 
7360  or  Curtis  B.  Rich,  Management 
Analyst,  202-205-7030. 

SUPPLEMENTARY  INFORMATION:  Title: 
"Smcdl  Business  and  Agriculture 
Regulatory  Enforcement  AppraisjJ 
Form". 

Form  No;  1993. 

Description  of  Respondents:  Small 
Businesses  that  need  to  comment  on 
Agencies  Policies  and  Practices. 

Annual  Responses:  1000. 

Annual  Burden:  500. 

Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
[FR  Doc.  00-5601  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  802S-01-U 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3238] 
State  of  Alaska 

The  Chugach  Regional  Education 
Attendance  Area  (REAA  #21)  and  the 
contiguous  political  subdivisions  of 
Copper  River  (REAA  #17);  the  City  and 
Borough  of  Yakutat;  Matanuska/Susitna 
Borough;  the  Municipality  of 
Anchorage,  and  Kenai  Peninsula 
Borough  in  the  State  of  Alaska 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  winter  storms,  heavy 
snow,  high  winds,  and  avalanches 
beginning  on  December  19,  1999, 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
April  24,  2000  and  for  economic  injury 
until  the  close  of  business  on  November 
24,  2000  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  4  Office,  P.O.  Box  13795, 
Sacramento,  CA  95853^795. 

The  interest  rates  are: 


For  Physical  Damage 

Homeowners  With  Credit  Available 

Elsewhere:  7.625% 
Homeowners  Without  Credit  Available 

Elsewhere:  3.812% 
Businesses  With  Credit  Available 

Elsewhere:  8.000% 
Businesses  and  Non-Profit 

Organizations  Without  Credit 

Available  Elsewhere:  4.000% 
Others  (Including  Non-Profit 

Organizations)  With  Credit  Available 

Elsewhere:  6.750% 

For  Economic  Injury 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere:  4.000% 
The  numbers  assigned  to  this  disaster 

are  323811  for  physical  damage  and 

9G7200  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  23,  2000 
Aida  Alvarez, 
Administrator. 
[FR  Doc.  00-5562  Filed  3-7-00;  8:45  am] 

BILLING  CODE  802S-01-U 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3237] 

State  of  Georgia  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  February  22, 
2000,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Decatur 
County,  Georgia  as  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
tornadoes  that  occurred  on  February  14, 
2000. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Coimties  of 
Miller  and  Seminole  in  Georgia,  and 
Jackson  County,  Florida  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above-named  primary 
county  and  not  listed  herein  have  been 
previously  declared. 

All  other  information  remains  the 
scune,  i.e.,  the  deadline  for  filing 
applications  for  physiced  damage  is 
April  15,  2000  and  for  economic  injury 
the  deadline  is  November  15,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Date:  February  24,  2000. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  00-5563  Filed  3-7-00;  8:45  am) 

BILLING  CODE  802&-01-U 
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SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  #3239) 

Commonwealth  of  Massachusetts  (and 
a  Contiguous  County  in  the  State  of 
New  Hampshire) 

Middlesex  County  and  the  contiguous 
Counties  of  Essex,  Norfolk,  Suffolk,  and 
Worcester  in  Massachiisetts,  and 
Hillsborough  County,  New  Hampshire 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  a  fire  that  occurred 
on  February  9,  2000  in  the  City  of 
Newton.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  April  24,  2000  and  for 
economic  injury  until  the  close  of 
business  on  November  24,  2000  at  the 
.  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South. 
3rd  Floor,  Niagara  Falls.  NY  14303. 

The  interest  rates  are: 

For  Physical  Damage 

Homeowners  With  Credit  Available 

.Elsewhere:  7.625% 
Homeowners  Without  Credit  Available 

Elsewhere:  3.812% 
Businesses  With  Credit  Available 

Elsewhere:  8.000% 
Businesses  and  Non-Profit 

Organizations  Without  Credit 

Available  Elsewhere:  4.000% 
Others  {Including  Non-Profit 

Organizations)  With  Credit  Available 

Elsewhere:  6.750% 

For  Economic  Injury 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere:  4.000% 
The  numbers  assigned  for  physical 

damages  are  323905  for  Massachusetts 

and  324005  for  New  Hampshire. 
For  economic  injury  the  numbers  are 

9G7300  for  Massachusetts  and  9G7400 

for  New  Hampshire. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  24,  2000. 
Aida  Alvarez, 
Administrator. 
[FR  Doc.  00-5564  Filed  3-7-00;  8:45  am] 

BILLING  CODE  8025-01 -U 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3241] 

State  of  Ohio  (and  Contiguous 
Counties  in  the  Commonwealth  of 
Kentucky) 

Scioto  County  and  the  contiguous 
Counties  of  Adams,  Jackson,  Lawrence 


and  Pike  in  the  State  of  Ohio,  and 
Greenup  and  Lewis  Counties  in 
Kentucky  constitute  a  disaster  area  due 
to  damages  caused  by  heavy  rain  that 
occurred  on  February  18,  2000. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  April  28,  2000  and  for 
economic  injiuy  until  the  close  of 
business  on  November  28,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 
The  interest  rates  are: 

For  Physical  Damage 

Homeowners  With  Credit  Available 

Elsewhere:  7.625% 
Homeowners  Without  Credit  Available 

Elsewhere:  3.812% 
Businesses  With  Credit  Available 

Elsewhere:  8.000% 
Businesses  and  Non-Profit 

Organizations  Without  Credit 

Available  Elsewhere:  4.000% 
Others  (Including  Non-Profit 

Organizations)  With  Credit  Available 

Elsewhere:  6.750% 

For  Economic  Injury 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere:  4.000% 
The  numbers  assigned  for  physical 
damages  are  324106  for  Ohio  and 
324206  for  Kentucky.  For  economic 
injury  the  numbers  are  9G7500  for  Ohio 
and  9G7600  for  Kentucky. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February-  28.  2000. 
Aida  Alvarez, 
Administrator. 

|FR  Doc.  00-5565  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  8025-01-U 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3243] 

Commonwealth  of  Pennsylvania  (and 
Contiguous  Counties  in  West  Virginia) 

Washington  County  and  the 
contiguous  Counties  of  Allegheny, 
Beaver,  Fayette.  Greene,  and 
Westmoreland  in  the  Commonwealth  of 
Pennsylvania,  and  Brooke,  Hancock, 
Marshall,  and  Ohio  in  West  Virginia 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  that 
occurred  on  February  19,  2000. 
Applications  for  loans  for  physical 
damage  from  this  disaster  may  be  filed 
until  the  close  of  business  on  May  1 , 
2000  and  for  economic  injury  until  the 


close  of  business  on  November  29,  2000 
at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South. 
3rd  Floor,  Niagara  Falls,  NY  14303. 
The  interest  rates  are: 

For  Physical  Damage 

Homeowners  With  Credit  Available 

Elsewhere:  7.625% 
Homeowners  Without  Credit  Available 

Elsewhere:  3.812% 
Businesses  With  Credit  Available 

Elsewhere:  8.000% 
Businesses  and  Non-Profit 

Organizations  Without  Credit 

Available  Elsewhere:  4.000% 
Others  (Including  Non-Profit 

Organizations)  With  Credit  Available 

Elsewhere:  6.750% 

For  Economic  Injury 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere:  4.000% 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  324306  for 
Pennsylvania  and  324406  for  West 
Virginia.  For  economic  injiuy  the 
numbers  are  9G7700  for  Pennsylvania 
and  9G7800  for  West  Virginia. 

(CataJog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  29.  2000. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  00-5566  Filed  3-7-00;  8:45  am) 
BILUNG  CODE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9G79] 

State  of  Washington 

Skagit  County  and  the  contiguous 
Counties  of  Chelan,  Island,  Okanogan. 
Snohomish,  and  Whatcom  in  the  State 
of  Washington  constitute  an  economic 
injun,'  disaster  area  due  to  an  oil  spill 
occurring  on  October  29,  1999  and  a 
mudslide  occuring  on  December  12, 
1999,  which  resulted  in  multiple  road 
closures  on  Highway  20.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  for  this 
disaster  until  the  close  of  business  on 
November  29,  2000  at  the  address  listed 
below  or  other  locally  annoimced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795,  Sacramento,  CA  95853- 
4795. 
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The  interest  rate 
businesses  and  s 
cooperatives  is  4 

(Catalog  of  Federal 
Program  No.  59002) 

Dated:  February,  2^,  2000. 
AJda  Alvarez, 
Administrator. 
(FR  Doc.  00-5567  Fi 
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SMALL  BUSINES!  i  ADMINISTRATION 


National  Advisorv 
Public  Meeting 


The  U.S.  Small 
National  Advisory 
the  National  Advifory 
on  April  10,2000 
2000,  at  the  Hyatt 
at  2  West  Bay  Street 
to  discuss  matters 
by  members  of  the 
Council. 


administration 
Council,  will  hold 

y  Council  Meeting 
hrough  April  12, 
Regency  Hotel  located 

,  Savannah,  Georgia 
as  may  be  presented 
National  Advisory 


For  further  in 
Kimberly  Mace, 
Small  Business 
Street,  South  Wesi 
20416,  (202)  401-. 


foi  mation,  write  or  call 
Si  aff  Assistant,  U.S. 
A<iministration.  409  3rd 
,  Washington,  DC 
$252. 


Bettie  Baca, 

Counselor  to  the  Administrator/Public 

Liaison. 

(FR  Doc.  00-5561  Filed  3-7-00;  8:45  am] 

BILLING  CODE  8025-01- 


SMALL  BUSINESS  ADMINISTRATION 

Western  States  R^ional  Fairness 
Board  Public  Hearing 


Date:  March  30. 

Location:  Maric|)pa 
College.  2411  W. 
AZ  85281. 


Time:  1:00  p.m. 

The  Space  is  be 

Community  College 


rec  sive  i 
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compliance 

Note:  Transcripts 
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Contact:  Gary  P 
0880. 
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2000. 

Community 
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businesses  and 
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imi 


Peele  (312)  353- 


Bettie  Baca, 

Counselor  to  the  Administrator/Public 

Liaison. 

(FR  Doc.  00-5560  Filed -3-7-00;  8:45  am] 

BILLING  CODE  8025-01-  i 


SMALL  BUSINESS  ADMINISTRATION        DEPARTMENT  OF  TRANSPORTATION 


Region  1  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  1  Advisory 
Council,  located  in  the  geographical 
area  of  Augusta,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Tuesday  March 
14th,  2000  at  the  Resource  Hub,  441 
Congress  Street,  Portland,  Maine,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mary  McAleney,  District  Director,  U.S. 
Small  Business  Administration,  40 
Western  Avenue,  Augusta,  Maine 
04330, 207-622-8378. 

Bettie  Baca, 

Counselor  to  the  Administrator/Public 

Liaison. 

[FR  Doc.  00-5559  Filed  3-7-00;  8:45  am] 

BILLING  CODE  8025-01-U 


SMALL  BUSINESS  ADMINISTRATION 

Region  V  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  V  District 
Advisory  Council,  located  in  the 
geographical  area  of  Minneapolis/St. 
Paul,  Minnesota,  will  hold  a  public 
meeting  on  March  10th  at  11:30  a.m.,  at 
The  Ground  Round,  1500  East  78th 
Street,  Richfield,  Minnesota  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  other 
present. 

For  further  information,  write  or  call 
Nancy  Gilbertson,  Deputy  District 
Director,  U.S.  Small  Business 
Administration,  610-C  Butler  Square, 
100  North  Sixth  Street,  Minneapolis, 
Minnesota  55403,  (612)  370-2319. 

Bettie  Baca. 

Counselor  to  the  Administrator/Public 

Liaison. 

[FR  Doc.  00-5568  Filed  3-7-00;  8:45  am) 

BILUNG  CODE  8025-01-U 


Federal  Aviation  Administration 

Proposed  Advisory  Circular  21-23A, 
Airworthiness  Certification  of  Civil 
Aircraft,  Engines,  Propellers,  and 
Related  Products  Imported  to  the 
United  States 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  This  document  amioimces  the 
availability  of  and  requests  comment  on 
a  proposed  revised  advisory  circular 
(AC)  that  provides  information  on  the 
Federal  Aviation's  (FAA)  objectives, 
regulations,  and  general  practices  for 
United  States  of  America  (U.S.) 
airworthiness  certification  or  acceptance 
of  civil  aeronautical  products  imported 
to  the  U.S.  This  notice  is  necessary  to 
give  all  interested  persons  an 
opportunity  to  present  their  views  on 
the  proposed  AC. 

DATES:  Comments  must  be  received  no 
later  than  May  8,  2000. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration  (FAA),  Attention: 
Marilyn  DonCarlos,  International 
Airworthiness  Program,  AIR-4,  Aircraft 
Certification  Service,  800  Independence 
Avenue  S.W.,  Washington,  DC  20591. 
Comments  may  be  inspected  at  the 
above  address  between  8:30  a.m.  and 
4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  DonCarlos,  International 
Airworthiness  Program  Staff,.  AIR-4, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Ave.,  S.W.,  Washington. 
DC  20591:  telephone  (202)  267-3319; 
fax  (202)  267-3319;  e-mail 
marilyn.doncarlos@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commenters  must  identify  the  AC  by 
title  and  submit  comments  in  duplicate 
to  the  address  specified  above.  The 
Aircraft  Certification  Service  will 
consider  all  communications  received 
on  or  before  the  closing  date  for 
comments  before  issuing  the  final  AC. 

Availability  of  Proposed  AC 

Requests  for  copies  should  be  directed 
to  the  person  named  above  under  the 
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caption  FOR  FURTHER  INFORMATION 
CONTACT.  Please  specify  whether  a  paper 
copy  or  an  e-mailed  copy  is  needed. 

Discussion 

The  proposed  revisions  to  the 
advisory  circular  (AC)  provide  a 
convenient  source  of  current  policies, 
guidance,  and  practices  for  U.S. 
airworthiness  certification  and 
acceptance  of  civil  aeronautical 
products  imported  to  the  U.S.  Since  the 
publication  of  current  AC  21-23  in 
1987,  a  new  format  of  bilateral  aviation 
agreement,  the  Bilateral  Aviation  Safety 
Agreement  (BASA),  has  been 
established.  A  BASA  consists  of  an 
Executive  Agreement,  signed  by  the 
Department  of  State  and  its  foreign 
counterpart,  and  one  or  more 
Implementation  Procedures  (e.g.,  for 
airworthiness,  maintenance,  flight 
simulators,  environmental  approval) 
signed  by  the  FAA  and  its  foreign  civil 
aviation  counterpart.  Both  a  BASA  and 
its  predecessor,  a  Bilateral 
Airworthiness  Agreement  (BAA),  are 
intended  to  facilitate  reciprocal 
airworthiness  certification  of  civil 
aeronautical  products  imported  or 
exported  between  the  two  signatory 
countries.  Both  are  based  on  a  high 
degree  of  mutual  confidence  in  the 
technical  competence  and  regulatory 
capability  of  the  aviation  authority  of 
the  exporting  country  for  performing 
aircraft  certification  functions  within 
the  scope  of  the  agreements,  but  a  BASA 
is  more  flexible,  because  if  allows  for 
later  expansion  into  other  FAA 
regulatory  disciplines.  The  FAA's 
objective  in  issuing  this  proposed 
revised  AC  is  to  provide  guidance  on 
the  current  procedures  and 
requirements  for  design  and 
airworthiness  approvals  of  aviation 
products  imported  to  the  United  States, 
including  requirements  in  BASA 
Implementation  Procedures  for 
Airworthiness. 

Issued  in  Washington,  DC,  on  March  3, 
2000. 
Mary  Cheston, 

Manager,  International  Airworthiness 

Programs  Staff.  AIR-4. 

[FR  Doc.  00-5599  Filed  3-7-00;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 


a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Metro-North  Commuter  Railroad  & 
Connecticut  Department  of 
Transportation 

[Docket  Number  FRA-2000-6778] 

Metro-North  Commuter  Raihoad 
(MNCW)  and  the  Connecticut 
Department  of  Transportation  (CDOT) 
seek  a  temporary  waiver  of  compliance 
with  the  Passenger  Equipment  Safety 
Standards,  49  CFR  Part  238.235,  which 
requires  that  by  December  31, 1999, 
each  power  operated  door  that  is 
partitioned  from  the  passenger 
compartment  shall  be  equipped  with  a 
manual  override  adjacent  to  that  door. 
They  request  that  the  waiver  be  granted 
for  159  passenger  coaches  equipped 
with  power  operated  side  doors  outside 
the  passenger  compartment.  The  waiver 
if  granted  would  grant  an  extension  of 
time  until  July  1,  2001,  for  the 
installation  manual  overrides. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  commimications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  FRA-2000- 
6778)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401, 
Washington,  DC.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  emd  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms. dot.gov. 


Issued  in  Washington,  DC.  on  Februan'  24, 
2000. 
Grady  C.  Cothen,  Ir., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-5537  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Mount  Dora  Scenic  Railway  Company 

[Docket  Number  FRA-2000-6850] 

Mount  Dora  Scenic  Railway  Company 
seeks  a  permanent  waiver  of  compliance 
firom  certain  provisions  of  the  Safety 
Glazing  Standards,  49  CFR  223.9,  which 
requires  certified  glazing,  for  two 
locomotives  (self  propelled  railway 
motor  cars)  utilized  in  excursion  service 
on  the  Mount  Dora  Scenic  Railway  in 
Mount  Dora,  Florida.  Mount  Dora 
indicates  that  they  would  provide  front 
and  rear  facing  windows  with  FRA  Type 
I  glazing  but  would  like  to  equip  the 
side  facing  windows  with  safety  glazing. 
They  state  that  the  two  motor  cars  are 
not  air  conditioned,  and  the  passenger 
compartment  side  windows  can  be 
opened. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g.,  Waiver 
Petition  Docket  Niunber  2000-6850)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility. 
Room  PL-^01  (Plaza  Level).  400  7th 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will 
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Issued  in  Washing|on,  D.C.  on  February  24, 
2000. 
Grady  C.  Cothen,  Jr. 

Deputy  Associate 
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Railroad  Company  (UP) 
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should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  2000-6848)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level),  400  7th 
Street,  S.W.,  Washington,  D.C.  20590. 
Conmiimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  find  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  D.C.  on  February  24, 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  00-5538  Filed  3-7-00:  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33811] 

Wisconsin  Central  Transportation 
Corporation — Continuance  in  Control 
Exemption— Wisconsin  Chicago  Linit 
Ltd. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11323-25.  the 
control  by  Wisconsin  Central 
Transportation  Corporation  of 
Wisconsin  Chicago  Link  Ltd,  a  Class  III 
rail  common  carrier,  subject  to  the 
employee  protection  conditions  in  New 
York  Dock  Ry. — Control — Brooklyn 
Eastern  Dist.,  360  I.C.C.  60  (1979). 
DATES:  The  exemption  will  be  effective 
April  7,  2000.  Petitions  for  stay  must  be 
filed  by  March  20,  2000.  Petitions  for 
reconsideration  must  be  filed  by  March 
28,  2000. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Finance  Docket  No.  33811  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K. 
Street,  N.W.,  Washington,  DC  20423- 


0001.  In  addition,  send  one  copy  of  any 
comments  to  applicant's  representative: 
Thomas  J.  Litwiler,  Oppenheimer  Wolff 
&  Donnelly  (Illinois),  Two  Prudential 
Plaza,  45th  Floor,  180  North  Stetson 
Avenue,  Chicago,  IL  60601-6710. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600  [TDD 
for  the  hearing  impaired:  1-800-877- 
8339.] 

SUPPLEMENTARY  INFORMATION:  Addi- 
tional information  is  contained  in  the 
Board's  decision.  To  purchase  a  copy  of 
the  full  decision,  write  to,  call,  or  pick 
up  in  person  from:  Da-to-Da  Office 
Solutions,  1925  K  Street,  NW,  Suite  210, 
Washington,  DC  20006.  Telephone: 
(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  avciilable  through 
TDD  services  1-800-877-8339.] 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW.STB.D0T.GOV." 

Decided:  February  29,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Ciybum. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-5374  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  BOIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 
[Docket  No.  BT&-99-5889] 

Motor  Carrier  Financial  and  Operating 
Information;  Requests  for  Exemption 
From  Public  Release  of  Reports 

AGENCY:  Bureau  of  Transportation 
Statistics,  DOT. 
ACTION:  Notice. 

SUMMARY:  Class  I  and  Class  11  motor 
carriers  of  property  and  household 
goods  are  required  to  file  annual  and 
quarterly  reports  with  the  Bureau  of 
Transportation  Statistics  (BTS).  As 
provided  by  statute,  carriers  may 
request  that  their  reports  be  withheld 
from  public  release.  On  September  3, 
1999,  BTS  invited  comments  on  several 
requests  submitted  by  carriers  (64  FR 
48452).  BTS  has  issued  its  decisions  and 
these  are  available  through  the  DOT 
Dockets  Management  System.  Please 
follow  the  instructions  listed  below. 
ADDRESSES:  You  can  read  BTS's 
decision  on  the  exemption  requests 
using  the  DOT  Dockets  Management 
System.  This  is  located  at  the 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Room  PL-^01, 
Washington,  DC  20590,  and  is  open 
from  10  a.m.  to  5  p.m.,  Monday  through 
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Friday,  except  federal  holidays.  Internet 
users  can  access  the  Dockets 
Management  System  at  http:// 
dms.dot.gov.  Please  follow  the 
instructions  online  for  more  information 
and  help.  The  exemption  requests  and 
public  comments  on  them  are  also 
available  through  this  system. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Mednick,  K-1,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590; 
(202)  366-8871:  fax:  (202)  366-3640;  e- 
mail:  david.mednick@bts.gov. 

Rolf  R.  Schmitt, 

Associate  Director  for  Transportation  Studies. 
[FR  Doc.  00-5653  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  4910-FE-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0563] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 


ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
{44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 


Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiu-e  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnmient. 
DATE:  Comments  must  be  submitted  on 
or  before  April  7,  2000. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLemib,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0563." 
SUPPLEMENTARY  INFORMATION: 

Title:  Army  Chemical  Corps  Vietnam 
Veterans  Health  Study,  Phase  II,  VA 
Form  10-20998(NR). 

OMB  Control  Number:  2900-0563. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  A  contractor  to  VA  will 
conduct  telephone  surveys,  analyze 
senun  for  TCDD,  retrieve  medical 
records  and  provide  automated 
databases  to  VA.  VA  researchers  will 
use  the  study  data  to  determine  whether 
there  are  indications  that  Army 
Chemical  Corps  Vietnam  veterans  suffer 
from  illnesses  at  higher  or  unusual  rates 
than  Vietnam  era  Army  Chemical  Corps 
veterans.  The  relationship  between 


health  outcomes  and  possible  exposure 
to  herbicides  will  also  be  evaluated. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
22,  1999,  at  page  33345. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2,448 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
4,895. 

Send  comments  and 
reconmiendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0563"  in  any 
correspondence. 

Dated:  February  16,  2000. 

By  direction  of  the  Secretary'. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  OD-5570  Filed  3-7-00;  8:45  am) 
BILUNG  CODE  8320-01-P 
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THE  PRESIDEI 
3CFR 
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■EDERAL  REGISTER 
cc  rrectlons  of  previously 
deni  al,  Rule,  Proposed  Rule, 
docume  its.  These  corrections  are 
OH  ce  of  the  Federal 
pi  epared  corrections  are 
dc  cuments  and  appear  In 
docliment  categories 


ssue. 


" 


Executive  Order 
2000 


13146  of  February  29, 


President's  Council  on  the  Future  of 
Princevilie,  North  Carolina 


tie 


Correction 

In  Executive  Oi-der 
29,  2000.  in  the 
on  page  11201 
read  as  follows:  ' 
assessments  and 
repair  and  rebuil  1 

[FR  Doc.  CO-5209  I  iled  3-7-00;  8:45  am] 

BILLING  CODE  1 505-01 -O 


13146  of  February 
iisue  of  March  2,  2000, 
ninth  line  should 
and  (c)  agency 
recommendations  to 


COMMODITY  FU|rURES  TRADING 
COMMISSION 


17CFRPart4 


Commodity  Poo(  Operators;  Exclusion 
for  Certain  Othetlwise  Regulated 
Persons  From  the  Definition  of  the 
Term  "Commodtty  Pool  Operator" 


Correction 


Proposed  rule 
inadvertently 
and  Regulations 
Wednesday 
on  page  10939.  It 
in  the  Proposed 


locument  00-4747  was 
pu  ilished  in  the  Rules 
ection  of  the  issue  of 
Marfh  1 ,  2000,  beginning 
should  have  appeared 
Aulas  section. 


fFR  Doc.  CO-4747  filed  3-7-00;  8:45  am] 

BILLING  CODE  1505-01 


DEPARTMENT  QF  ENERGY 

Federal  Energy  Iflegulatory 
Commission 

[Docket  No.  RPOO-^  82-000] 


Young  Gas 
Notice  of  Tariff 


Storage 


Company,  Ltd.; 
Piling 


Correction 

In  notice  document  00—4455 
beginning  on  page  10070  in  the  issue  of 
Friday,  February  25,  2000,  the  docket 
line  should  appear  as  set  forth  above. 

(FR  Doc.  CO-4455  Filed  3-6-O0;  8:45  am] 
BILUNG  CODE  1505-01-0 

FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

Correction 

In  notice  document  00-5348 
beginning  on  page  11579  in  the  issue  of 
Friday,  March  3,  2000,  make  the 
following  correction: 

On  page  11579,  in  the  second  column 
after  the  heading  "AGENCY  HOLDING 
THE  MEETING:  Federal  Maritime 
Commission.",  insert  the  following 
heading:  "TIME  AND  DATE:  10:00  a.m. 
-  March  8,  2000." 

[FR  Doc.  CO-5348  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  150S-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Uteroglobin  in  Treatment  of 
IgA  Mediated  Autoimmune  Disorders 

Correction 

in  notice  document  00—4009 
beginning  on  page  8384  in  the  issue  of 
Friday,  February  18,  2000,  make  the 
following  corrections: 

On  page  8384,  in  the  third  column, 
seven  lines  from  the  bottom,  the 
sentence  should  end,  "on  or  before  May 
18,  2000,  will  be  considered." 

|FR  Doc.  CO-4009  Filed  3-6-00;  8:45  am] 
BILUNG  CODE  1505-01-0 


DEPARTMENT-OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-180-1430-ET;  CACA  41334] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California 


Correction  '^ 

In  notice  document  00-3983, 
beginning  on  page  8734,  in  the  issue  of 
Tuesday,  February  22,  2000,  in  the  third 
column,  in  the  legal  description  under 
Mount  Diablo  Meridian,  Calfomia,  in 
the  last  line  "P='02'<"  should  be 
removed. 

[FR  Doc.  CO-3983  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  1505-01-D 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0061  (2000)] 

Cotton  Dust  Standard:  Extension  of 
the  Office  of  Managment  of  Budget's 
(0MB)  Approval  of  Information- 
Collection  (Paperwork)  Requirements 

Correction 

In  notice  document  00—4867, 
beginning  on  page  11087,  in  the  issue  of 
Wednesday,  March  1,  2000,  make  the 
following  corrections: 

1 .  The  subject  line  should  appear  as 
set  forth  above. 

2.  On  page  11088,  in  the  first  column, 
in  the  21st  line,  "1218-0101"  should 
read  "1218-0061". 

[FR  Doc.  CO-4867  Filed  3-7-00;  8:45  am] 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities 

Correction 

In  notice  document  00—4931 
beginning  on  page  11108  in  the  issue  of 
Wednesday,  March  1,  2000,  make  the 
following  correction: 

On  page  11108,  in  the  third  column, 
under  the  heading  ADDRESSES:,  in  the 
sixth  line,  "Attention  1550-0223" 
should  read  "  Attention  1550-0023". 

[FR  Doc.  C0^931  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  150S-01-0 
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DEPARTMENT  C  F  THE  TREASURY 

Office  of  ttie  Coqiptroller  of  the 
Currency 

12  CFR  Part  3 
[Docket  No.  00-06 
RIN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  20^  and  225 

[Regulations  H  anq  Y;  Docket  No.  R-1055] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AB31 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  S  jpervision 

12  CFR  Pan  567 

[Docket  No.  2000-^5] 
RIN1550-AB11 


Rislc-Based  Capital 
Recourse  and  Di  'ect 


Standards; 
Credit  Substitutes 


AGENCIES:  Office 
the  Currency,  Tr^sury 
Governors  of  the 
System;  Federal 
Corporation;  and 
Supervision,  Tre 
ACTION:  Joint  notifce 
rulemaking. 


)f  the  Comptroller  of 

Board  of 
federal  Reserve 
I  leposit  Insurance 
Office  of  Thrift 
i«  sury. 

of  proposed 


Of  ice  I 


(I  )CC). 


<s 


SUMMARY:  The 

of  the  Currency 
Governors  of  the 
System  (Board), 
Insurance 
Office  of  Thrift 
(collectively,  the 
proposing  change 
capital  standards 
regulatory  capita 
obligations  and 
that  expose  banki 
companies,  and 
banking  organiza 
The  proposal 
and  direct  credit 
consistently 
current  risk-base( 
addition,  the 
ratings  and  certai  n 
approaches  to 
capital  requirement 
banking 
loss  in  asset 
proposal  also 
revolving  credit 
involves  an  early 


of  the  Comptroller 
the  Board  of 
"ederal  Reserve 
Federal  Deposit 
Corpoifction  (FDIC),  and  the 
Si  ipervision  (OTS) 
igencies)  are 

to  their  risk-based 
to  address  the 
treatment  of  recourse 
djrect  credit  substitutes 

,  bank  holding 
tjirifts  (collectively, 
ions)  to  credit  risk, 
treats  recourse  obligations 

substitutes  more 
thani under  the  agencies' 
capital  standards.  In 
would  use  credit 
alternative 
m^tch  the  risk-based 
more  closely  to  a 
organization's  relative  risk  of 
secu  itizations.  The 
req  aires  the  sponsor  of  a 
sjecuritization  that 
amortization  feature  to 


agei  icies 


hold  capital  against  the  amount  of  assets 
under  management,  i.e.  the  off-balance 
sheet  securitized  receivables. 

This  proposal  is  intended  to  result  in 
more  consistent  treatment  of  recourse 
obligations  and  similar  transactions 
among  the  agencies,  more  consistent 
risk-based  capital  treatment  for  certain 
tjrpes  of  transactions  involving  similar 
risk,  and  capital  requirements  that  more 
closely  reflect  a  banking  organization's 
relative  exposure  to  credit  risk. 
DATES:  Your  comments  must  be  received 
by  June  7,  2000. 

ADDRESSES:  Comments  should  be 
directed  to: 

OCC:  You  may  send  comments 
electronically  to  regs. comments® 
occ.treas.gov  or  by  mail  to  Docket  No. 
00-06,  Communications  Division,  Third 
Floor,  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219.  In  addition,  you 
may  send  comments  by  facsimile 
transmission  to  (202)  874-5274.  You 
can  inspect  and  photocopy  comments  at 
that  address. 

Board:  Comments,  which  should  refer 
to  Docket  No.  R-1055,  may  be  mailed  to 
Jermifer  J.  Johnson,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20551. 
Comments  may  also  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW,  at  any  time.  Comments  may 
be  inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC  20429.  Comments 
may  be  hand  delivered  to  the  gucird 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
(Fax  number:  (202)  898-3838;  Internet 
address:  comments@fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  NW,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

OTS:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington,  DC  20552, 
Attention  Docket  No.  2000-15.  These 


submissions  may  be  hand-delivered  to 
1700  G  Street,  NW,  fi-om  9  a.m.  to  5  p.m. 
on  business  days  or  may  be  sent  by 
facsimile  transmission  to  FAX  number 
(202)  906-7755;  or  by  e-mail: 
public.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW,  from 
9  to  4  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Roger  Tufts,  Senior  Economic 
Advisor  or  Amrit  Sekhon,  Risk 
Specialist,  Capital  Policy  Division,  (202) 
874-5070;  Laura  Goldman,  Senior 
Attorney,  Legislative  and  Regulatory 
Activities  Division,  (202)  874-5090, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

Board:  Thomas  R.  Boemio,  Senior 
Supervisor}'  Financial  Analyst,  (202) 
452-2982,  or  Norah  Barger,  Assistant 
Director  (202)  452-2402,  Division  of 
Banking  Supervision  and  Regulation. 
For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD),  Diane  Jenkins,  (202)  452-3544, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20551. 

FDIC:  Robert  F.  Storch,  Chief, 
Accounting  Section,  Division  of 
Supervision,  (202)  898-8906;  or  Jamey 
Basham,  Counsel,  Legal  Division,  (202) 
898-7265,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street.  NW, 
Washington,  DC  20429. 

OTS:  Michael  D.  Solomon,  Senior 
Program  Manager  for  Capital  Policy, 
Supervision  Policy,  (202)  906-5654;  or 
Karen  Osterloh,  Assistant  Chief  Counsel 
(202)  906-6639,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  agencies  are  proposing  to  amend 
their  risk-based  capital  standards  to 
change  the  treatment  of  certaiii  recourse 
obligations,  direct  credit  substitutes, 
and  securitized  transactions  that  expose 
banking  organizations  to  credit  risk. 
This  proposal  amends  the  agencies'  risk- 
based  capital  standards  to  align  more 
closely  the  risk-based  capital  treatment 
of  recourse  obligations  and  direct  credit 
substitutes  and  to  vary  the  capital 
requirements  for  positions  in  securitized 
transactions  (and  certain  other  credit 
exposures)  according  to  their  relative 
risk.  The  proposal  also  requires  the 
sponsor  of  a  revolving  credit 
securitization  that  involves  an  early 
amortization  feature  to  hold  capital 
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against  the  amount  of  assets  imder 
management  in  that  seciiritization. 

This  proposal  builds  on  the  agencies' 
earlier  work  with  respect  to  the 
appropriate  risk-based  capital  treatment 
for  recourse  obligations  and  direct  credit 
substitutes.  On  May  25,  1994,  the 
agencies  published  in  the  Federal 
Register  a  proposal  to  reduce  the  capital 
requirement  for  banks  for  low-level 
recourse  transactions,  to  treat  first-loss 
(but  not  second-loss)  direct  credit 
substitutes  like  recoiuse,  and  to 
implement  definitions  of  "recourse," 
"direct  credit  substitute,"  and  related 
terms.  59  FR  27116  (May  25,  1994)  (the 
1994  Notice).  The  1994  Notice  also 
contained,  in  an  advance  notice  of 
proposed  rulemaking,  a  proposal  to  use 
credit  ratings  to  determine  the  capital 
treatment  of  certain  recourse  obligations 
and  direct  credit  substitutes.  The  OCC, 
the  Board,  and  the  FDIC  subsequently 
implemented  the  capital  reduction  for 
low-level  recourse  transactions,  thereby 
satisfying  the  requirements  of  section 
350  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act,  Public  Law  103-325, 
sec.  350, 108  Stat.  2160,  2242  (1994) 
(CDRI  Act).i  The  OTS  risk-based  capital 
regulation  already  included  the  low- 
level  recourse  treatment  required  by  the 
statute.^  The  agencies  did  not  issue  a 
final  regulation  on  the  remaining 
elements  of  the  1994  Notice. 

On  November  5,  1997,  the  agencies 
published  another  notice  of  proposed 
rulemaking.  62  FR  59943  (1997 
Proposal).  In  the  1997  Proposal,  the 
agencies  proposed  to  use  credit  ratings 
from  nationally  recognized  statistical 
rating  organizations  to  determine  the 
capital  requirement  for  recourse 
obligations,  direct  credit  substitutes, 
and  senior  asset-backed  securities. 
Additionally,  the  1997  Proposal 
requested  comment  on  a  series  of 
options  and  alternatives  to  supplement 
or  replace  the  ratings-based  approach. 

In  June  1999,  the  Basel  Committee  on 
Banking  Supervision  issued  a 
consultative  paper,  "A  New  Capital 
Adequacy  Framework,  that  sets  forth 
possible  revisions  to  the  1988  Basel 
Accord. 3  The  Basel  consultative  paper 
discusses  potential  modifications  to  the 
current  capital  standards,  including  the 
capital  treatment  of  seciu-itizations.  The 
suggested  changes  in  the  Basel 
consultative  paper  move  in  the  same 
direction  as  this  proposal  by  looking  to 
external  credit  ratings  issued  by 


qualifying  external  credit  assessment 
institutions  as  a  basis  for  determining 
the  credit  quality  and  the  resulting 
capital  treatment  of  secvuitizations. 

n.  Background 

A.  Asset  Securitization 

Asset  securitization  is  the  process  by 
which  loans  or  other  credit  exposures 
are  pooled  and  reconstituted  into 
securities,  with  one  or  more  classes  or 
positions,  that  may  then  be  sold. 
Securitization  '*  provides  an  efficient 
mechanism  for  banking  organizations  to 
buy  and  sell  loan  assets  or  credit 
exposures  and  thereby  to  make  them 
more  liquid. 

Securitizations  typically  carve  up  the 
risk  of  credit  losses  from  the  underlying 
assets  and  distribute  it  to  different 
parties.  The  "first  dollar,"  or 
subordinate,  loss  position  is  first  to 
absorb  credit  losses;  the  most  "senior" 
investor  position  is  last;  and  there  may 
be  one  or  more  loss  positions  in 
between  ("second  dollar"  loss 
positions).  Each  loss  position  functions 
as  a  credit  enhancement  for  the  more 
senior  loss  positions  in  the  structure. 

For  residential  mortgages  sold 
through  certain  Federally-sponsored 
mortgage  programs,  a  Federal 
government  agency  or  Federal 
government  sponsored  enterprise  (GSE) 
guarantees  the  securities  sold  to 
investors.  However,  many  of  today's 
asset  secvuitization  programs  involve 
nonmortgage  assets  or  are  not  Federally 
supported  in  any  way.  Sellers  of  these 
privately  securitized  assets  therefore 
often  provide  other  forms  of  credit 
enhancement — first  and  second  dollar 
loss  positions — to  reduce  investors'  risk 
of  credit  loss. 

A  seller  may  provide  this  credit 
enhancement  itself  through  recourse 
arrangements.  As  defined  in  this 
proposal,  "recourse"  refers  to  the  risk  of 
credit  loss  that  a  banking  organization 
retains  in  connection  with  the  transfer 
of  its  assets.  Banking  organizations  have 
long  provided  recourse  in  connection 
with  sales  of  whole  loans  or  loan 
participations;  today,  recoiu-se 
arrangements  frequently  are  associated 
with  asset  securitization  programs. 

A  seller  may  also  arrange  for  a  third 
party  to  provide  credit  enhancement  ^  in 
an  asset  securitization.  If  the  third-party 


■  See  60  FR  17986  (April  10,  1995)  (OCC);  60  FR 
8177  (Februan'  13,  1995)  (Board);  60  FR  15858 
(March  28,  1995)  (FDIC). 
2See60FR  45618  (August  31,  1995.) 
^  International  Convergence  of  Capital 
Measurement  and  Capital  Standards  (July  1988). 


•■  For  purposes  of  this  discussion,  references  to 
"securitization"  also  include  structured  finance 
transactions  or  programs  that  generally  create 
stratified  credit  risk  positions,  which  may  or  may 
not  be  in  the  form  of  a  security,  whose  performance 
is  dependent  upon  a  pool  of  loans  or  other  credit 
exposures. 

5  As  used  in  this  proposal,  the  terras  "credit 
enhancement"  and  "enhancement"  refer  to  both 
recourse  arrangements  and  direct  credit  substitutes. 


enhancement  is  provided  by  another 
banking  organization,  that  organization 
assumes  some  portion  of  the  assets' 
credit  risk.  In  this  proposal,  all  forms  of 
third-party  enhancements,  i.e..  all 
arrangements  in  which  a  banking 
organization  assumes  risk  of  credit  loss 
from  third-party  assets  or  other  claims 
that  it  has  not  transferred,  are  referred 
to  as  "direct  credit  substitutes."  The 
economic  substance  of  a  banking 
organization's  risk  of  credit  loss  from 
providing  a  direct  credit  substitute  can 
be  identical  to  its  risk  of  credit  loss  from 
transferring  an  asset  with  recourse. 

Depending  on  the  type  of 
securitization  transaction,  the  sponsor 
of  a  securitization  may  provide  a 
portion  of  the  total  credit  enhancement 
internally,  as  part  of  the  securitization 
structure,  through  the  use  of  spread 
accounts,  overcollateralization,  retained 
subordinated  interests,  or  other  similar 
forms  of  on-balance  sheet  assets.  When 
these  or  other  types  of  internal 
enhancements  are  provided,  the 
enhancements  are  considered  a  form  of 
recourse  for  risk-based  capital  purposes. 
Many  asset  securitizations  use  a 
combination  of  internal  enhancement, 
recourse,  and  third-party  enhancement 
to  protect  investors  from  risk  of  credit 
loss. 

B.  Risk  Management  of  Exposures 
Arising  From  Securitization  Activities 

While  asset  securitization  can 
enhance  both  credit  availability  and  a 
banking  organization's  profitability, 
managing  the  risks  associated  with  this 
activity  can  pose  significant  challenges. 
This  is  because  the  risks  involved,  while 
not  new  to  banking  organizations,  may 
be  less  obvious  and  more  complex  than 
the  risks  of  traditional  lending. 
Specifically,  securitization  can  involve 
credit,  liquidity,  operational,  legal,  and 
reputational  risks  in  concentrations  and 
forms  that  may  not  be  fully  recognized 
by  management  or  adequately 
incorporated  into  a  banking 
organization's  risk  management 
systems. 

The  risk-based  capital  treatment 
described  in  this  proposal  provides  one 
important  way  of  addressing  the  credit 
risk  presented  by  securitization 
activities,  but  a  banking  organization's 
compliance  with  capital  standards 
should  be  complemented  by  effective 
risk  management  strategies.  The 
agencies  expect  that  banking 
organizations  will  identify,  measure, 
monitor  and  control  the  risks  of  their 
securitization  activities  (including 
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•  Evaluate  the  effect  of  the 
transaction  on  the  natiu-e  and 
distribution  of  the  banking  book 
exposures  that  have  not  been  transferred 
in  connection  with  securitization.  This 
analysis  should  include  a  comparison  of 
the  banking  book's  risk  profile  before 
and  after  the  transaction,  including  the 
mix  of  exposures  by  risk  grade  and  by 
business  or  economic  sector.  The 
analysis  should  also  include 
identification  of  any  concentrations  of 
credit  risk. 

•  Perform  rigorous,  forward-looking 
stress  testing  ^  on  exposures  that  have 
not  been  transferred  (that  is,  loans  and 
commitments  remaining  in  the  banking 
book),  transferred  exposures,  and 
exposures  retained  to  facilitate  transfers 
(that  is,  credit  enhancements). 

•  Have  an  internal  economic  capital 
allocation  methodology  that  provides 
the  banking  organization  will  have 
adequate  capitalization  to  meet  a 
specific  probability  that  it  will  not 
become  insolvent  if  unexpected  credit 
losses  occur  and  that  readjusts,  as 
necessary,  the  sponsoring  bank's 
internal  economic  capital  requirements 
to  take  into  account  the  effect  of  the 
securitization  transactions. 

Banking  organizations  should  ensure 
that  their  capital  positions  are 
sufficiently  strong  to  support  all  of  the 
risks  associated  with  these  activities  on 
a  fully  consolidated  basis  and  should 
maintain  adequate  capital  in  all 
affiliated  entities  engaged  in  these 
activities. 

C  Current  Risk-Based  Capital 
Treatment  of  Recourse  and  Direct  Credit 
Substitutes 

Currently,  the  agencies'  risk-based 
capital  standards  apply  different 
treatments  to  recoiuse  arrangements  and 
direct  credit  substitutes.  As  a  result, 
capital  requirements  applicable  to  credit 
enhancements  do  not  consistently 
reflect  credit  risk.  The  current  rules  of 
the  OCC,  Board,  and  FDIC  (the  banking 
agencies)  are  also  not  entirely  consistent 
with  those  of  the  OTS. 


elaborate  and  formal  approaches  for  assessing  and 
managing  the  associated  credit  risk. 

*  Stress  testing  usually  involves  identifying 
possible  events  or  changes  in  market  behavior  that 
could  have  unfavorable  effects  on  an  banking 
organization  and  assessing  the  organization's  ability 
to  withstand  them.  Stress  testing  should  not  only 
consider  the  probability  of  adverse  events,  but  also 
potential  "worst  case"  scenarios.  Such  an  analysis 
should  be  done  on  a  consolidated  basis  and 
consider,  for  example,  the  effect  of  higher  than 
expected  levels  of  delinquencies  and  defaults.  The 
analysis  should  also  consider  the  consequences  of 
early  amortization  events  that  could  raise  concerns 
regarding  a  banking  organization's  capital  adequacy 
and  its  liquidity  and  funding  capabilities.  Stress  test 
analyses  should  also  include  contingency  plans 
regarding  the  actions  management  might  take  given 
certain  situations. 


1.  Recourse 

The  agencies'  risk-based  capital 
guidelines  prescribe  a  single  toeatment 
for  assets  transferred  with  recourse, 
regardless  of  whether  the  transaction  is 
reported  as  a  financing  or  a  sale  of  assets 
in  a  bank's  Consolidated  Reports  of 
Condition  and  Income  (Call  Report),  a 
bank  holding  company's  FR  Y-9 
reports,  or  a  thrift's  Thrift  Financial 
Report.^  For  a  transaction  reported  as  a 
financing,  the  transferred  assets  remain 
on  the  balance  sheet  and  are  risk- 
weighted.  For  a  transaction  reported  as 
a  sale,  the  entire  outstanding  amount  of 
the  assets  sold  (not  just  the  contractual 
amount  of  the  recourse  obligation)  is 
converted  into  an  on-balance  sheet 
credit  equivalent  amount  using  a  100% 
credit  conversion  factor.  This  credit 
equivalent  amount  (less  any  applicable 
recourse  liability  account  recorded  on 
the  balance  sheet)  is  then  risk- 
weighted. i°  If  the  seller's  balance  sheet 
includes  as  an  asset  any  retained 
interest  in  the  assets  sold,  the  retained 
interest  is  not  risk-weighted  separately. 
Thus,  regardless  of  the  method  used  to 
account  for  the  transfer,  risk-based 
capital  is  held  against  the  full,  risk- 
weighted  amount  of  the  transferred 
assets,  although  the  transaction  is 
subject  to  the  low-level  recourse  rule, 
which  limits  the  maximum  risk-based 
capital  requirement  to  the  banking 
organization's  maximum  contractual 
exposure.  ^^ 

For  leverage  capital  ratio  purposes,  if 
a  transfer  with  recourse  is  reported  as  a 
financing,  the  transferred  assets  remain 
on  the  transferring  banking 
organization's  balance  sheet  and  the 
banking  organization  must  hold  leverage 
capital  against  these  assets.  If  a  transfer 
with  recourse  is  reported  as  a  sale,  the 
assets  sold  do  not  remain  on  the  selling 


^Assets  transferred  with  any  amount  of  recourse 
in  a  transaction  reported  as  a  financing  in 
accordance  with  generally  accepted  accounting 
principles  (GAAP)  remain  on  the  balance  sheet  and 
are  risk-weighted  in  the  same  manner  as  any  other 
on-balance  sheet  asset.  Assets  transferred  with 
recourse  in  a  transaction  that  is  reported  as  a  sale 
under  GAAP  are  removed  from  the  balance  sheet 
and  are  treated  as  off-balance  sheet  exposures  for 
risk-based  capital  purposes. 

'"Consistent  with  statutory  requirements,  the 
agencies'  current  rules  also  provide  for  special 
treatment  of  sales  of  small  business  loan  obligations 
with  recourse.  See  12  CFR  Part  3,  appendix  A, 
Section  3(c)  (OCC);  12  CFR  parts  208  and  225, 
appendix  A.  II.B.5  (FRB);  12  CFR  part  325, 
appendix  A,  II.B.6  (FDIC);  12  CFR  567.6(E)(3) 
(OTS). 

>>  Section  350  of  the  CDRI  Act  required  the 
agencies  to  prescribe  regulations  providing  that  the 
risk-based  capital  requirement  for  assets  transferred 
with  recourse  could  not  exceed  a  banking 
organization's  maximum  contractual  exposure.  The 
agencies  may  require  a  higher  amount  if  necessary 
for  safety  and  soundness  reasons.  See  12  U.S.C. 
4808. 
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banking  organization's  balance  sheet 
and  the  banking  organization  need  not 
hold  leverage  capital  against  these 
assets.  However,  if  the  seller's  balance 
sheet  includes  as  an  asset  any  retained 
interest  in  the  assets  sold,  leverage 
capital  must  be  held  against  the  retained 
interest. 

2.  Direct  Credit  Substitutes 

Direct  credit  substitutes  are  treated 
differently  from  recourse  under  the 
ciurent  risk-based  capital  standards. 
Under  the  banking  agencies'  current 
standards,  off-balance  sheet  direct  credit 
substitutes,  such  as  financial  standby 
letters  of  credit  provided  for  third-party 
assets,  carry  a  100%  credit  conversion 
factor.  However,  only  the  dollar  amount 
of  the  direct  credit  substitute  is 
converted  into  an  on-balance  sheet 
credit  equivalent  amount,  so  that  capital 
is  held  only  against  the  face  amount  of 
the  direct  credit  substitute.  The  capital 
requirement  for  a  recourse  arrangement, 
in  contrast,  generally  is  based  on  the  full 
amount  of  the  assets  enhanced. 

If  a  direct  credit  substitute  covers  less 
than  100%  of  the  potential  losses  on  the 
assets  enhanced,  the  current  capital 
treatment  results  in  a  lower  capital 
charge  for  a  direct  credit  substitute  than 
for  a  comparable  recourse  arrangement. 
For  example,  if  a  direct  credit  substitute 
covers  losses  up  to  the  first  20%  of  the 
assets  enhanced,  then  the  on-balance 
sheet  credit  equivalent  amount  equals 
that  20%  amount,  and  risk-based  capital 
is  held  against  only  the  20%  amount.  In 
contrast,  required  capital  for  a  first-loss 
20%  recourse  arrangement  is  higher 
because  capital  is  held  against  the  full 
outstanding  amount  of  the  assets 
enhanced,  subject  to  the  low-level 
recourse  rule. 

Currently,  under  the  banking 
agencies'  guidelines,  purchased 
subordinated  interests  receive  the  same 
capital  treatment  as  off-balance  sheet 
direct  credit  substitutes.  That  is,  the 
amount  of  the  purchased  subordinated 
interest  is  placed  in  the  appropriate 
risk-weight  category.  In  contrast,  a 
banking  organization  that  retains  a 
subordinated  interest  in  connection 
with  the  transfer  of  its  own  assets  is 
considered  to  have  transferred  the  assets 
with  recourse.  As  a  result,  the  banking 
organization  must  hold  capital  against 
the  cany'ing  amount  of  the  retained 
subordinated  interest  as  well  as  the 
outstanding  amount  of  all  senior 
interests  that  it  supports,  subject  to  the 
low-level  recourse  rule. 

The  OTS  risk-based  capital  regulation 
treats  some  forms  of  direct  credit 
substitutes  [e.g.,  financial  standby 
letters  of  credit)  in  the  same  manner  as 
the  banking  agencies'  guidelines. 


However,  unlike  the  banking  agencies, 
the  OTS  treats  purchased  subordinated 
interests  (except  for  certain  high  quality 
subordinated  mortgage-related 
securities)  under  its  general  recourse 
provisions.  The  risk-based  capital 
requirement  is  based  on  the  carrying 
amount  of  the  subordinated  interest 
plus  all  senior  interests,  as  though  the 
thrift  owned  the  full  outstanding 
amount  of  the  assets  enhanced. 

3.  Concerns  Raised  by  Current  Risk- 
Based  Capital  Treatment 

The  agencies'  current  risk-based 
capital  standards  raise  significant 
concerns  with  respect  to  the  treatment 
of  recourse  and  direct  credit  substitutes. 
First,  banking  organizations  are  often 
required  to  hold  different  amounts  of 
capital  for  recourse  arrangements  and 
direct  credit  substitutes  that  expose  the 
banking  organization  to  equivalent  risk 
of  credit  loss.  Banking  organizations  are 
taking  advantage  of  this  anomaly,  for 
example,  by  providing  first-loss  letters 
of  credit  to  asset -backed  commercial 
paper  conduits  that  lend  directly  to 
corporate  customers.  This  results  in  a 
significantly  lower  capital  requirement 
than  if  the  loans  had  originally  been 
carried  on  the  banking  organizations' 
balance  sheets  and  then  were  sold. 
Moreover,  the  current  capital  standards 
do  not  recognize  differences  in  risk 
associated  with  different  loss  positions 
in  asset  securitizations,  nor  do  they 
provide  uniform  definitions  of  recourse, 
direct  credit  substitute,  and  associated 
terms. 

in.  Description  of  the  Proposal 

This  proposal  would  amend  the 
agencies'  risk-based  capital  standards  as 
follows: 

•  The  proposal  defines  "recom^e" 
and  revises  the  definition  of  "direct 
credit  substitute";  '^ 

•  It  provides  more  consistent  risk- 
based  capital  treatment  for  recourse 
obligations  and  direct  credit  substitutes; 

•  It  varies  the  capital  requirements  for 
positions  in  securitized  transactions 
according  to  their  relative  risk  exposure, 
using  credit  ratings  from  nationally 
recognized  statistical  rating 
organizations  '^  (rating  agencies)  to 
measure  the  level  of  risk; 


"  The  OTS,  which  already  defines  the  term 
"recourse"  in  its  rules,  would  revise  its  definition 
so  that  it  is  consistent  with  the  definition  adopted 
by  the  other  agencies.  The  OTS  is  also  adding  a 
definition  of  "financial  guaranlee-type  letter  of 
credit"  to  be  consistent  with  the  OCC  and  the 
Board. 

'^"Nationally  recognized  statistical  rating 
organization"  means  an  entity  recognized  by  the 
Division  of  Market  Regulation  of  the  Securities  and 
Exchange  Commission  as  a  nationally  recognized 
statistical  rating  organization  for  various  purposes. 


•  It  permits  the  limited  use  of  a 
banking  organization's  qualifying 
internal  risk  rating  system,  a  rating 
agency's  or  other  appropriate  third 
party's  review  of  the  credit  risk  of 
positions  in  structured  programs,  and 
qualifying  software  to  determine  the 
capital  requirement  for  certain  unrated 
direct  credit  substitutes:  and 

•  It  requires  the  sponsor  of  a 
revolving  credit  securitization  that 
involves  an  early  amortization  feature  to 
hold  capital  against  the  amount  of  assets 
under  management  in  that 
securitization. 

The  use  of  credit  ratings  in  this 
proposal  is  similar  to  the  1997  Proposal. 
Although  many  commenters  expressed 
concerns  about  specific  details  in  the 
1997  Proposal,  commenters  generally 
supported  the  goal  of  making  the  capital 
requirements  associated  with  asset 
securitizations  more  rational  and 
efficient,  and  viewed  the  1997  Proposal 
as  a  positive  step  toward  achieving  a 
more  consistent,  rational,  and  efficient 
regulatory  capital  framework.  The 
agencies  have  made  several  changes  to 
the  1997  Proposal  in  response  to 
commenters'  concerns  and  based  on 
further  agency  consideration  of  the 
issues  presented. 

Several  options  and  alternatives  in  the 
1997  Proposal  have  been  eliminated:  the 
modified  gross-up  approach,  the  ratings 
benchmark  approach,  and  the  historical 
losses  approach. ^^  Commenters 
expressed  numerous  concerns  about 
these  approaches  and  the  agencies  agree 
that  better  alternatives  exist. 

Commenters  responding  to  the  1997 
Proposal  expressed  a  number  of 
concerns  about  the  use  of  ratings  ftt)m 
rating  agencies  to  determine  capital 
requirements,  especially  in  the  case  of 
unrated  direct  credit  substitutes. 
Commenters  noted  that  banking 
organizations  actively  involved  in  the 
securitization  business  have  their  own 
internal  risk  rating  systems,  that 
banking  organizations  know  their  assets 
better  than  third  parties,  and  that  a 
requirement  that  a  banking  organization 
obtain  a  rating  from  a  rating  agency 
solely  for  regulatory  capital  purposes  is 
burdensome.  Some  commenters  also 
expressed  skepticism  about  the 
suitability  of  rating  agency  credit  ratings 
for  regulatory  capital  purposes. 

In  the  opinion  of  the  agencies,  ratings 
have  the  advantages  of  being  relatively 
objective,  widely  used,  and  relied  upon 
by  investors  and  other  participants  in 


including  the  capital  rules  for  broker-dealers.  Setf 
SEC  Rule  15c3-l(c)(2)(vi)(E).  (F)  and  (H).  17  CFR 
240.15c3-O91(c)(2)(vi)(E).  (F).  and  (H). 

'*  For  a  description  of  these  approaches,  see  62 
FR  59944.  59952-59961  (November  5.  1997). 
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the  financial  mark  sts.  Ratings  provide  a 
flexible,  efficient,  narket-oriented  way 
to  measure  credit ;  isk.  The  agencies 
recognize,  howeve  r,  that  there  are 
drawbacks  to  usin ;  credit  ratings  from 
rating  agencies  to  let  capital 
requirements.  Moieover,  the  agencies 
agree  with  some  commenters' 
observation  that  ci  edit  ratings  are  most 
useful  with  respec  t  to  publicly-traded 
positions  that  wot  Id  be  rated  regardless 
of  the  agencies'  ris  k-based  capital 
requirements. 

To  minimize  th«  need  for  banking 
organizations  to  oltain  ratings  on 
otherwise  unrated  enhancements  that 
are  provided  in  asi  ;et-back.ed 
commercial  paper  securitizations,  the 
proposal  permits  I  anking  organizations 
to  use  their  own  q  lalifying  internal  risk 
rating  systems  in  j  lace  of  ratings  from 
rating  agencies  for  risk  weighting  certain 
direct  credit  substitutes.  The  use  of 
internal  risk  rating  s  to  assign  direct 
credit  substitutes  i  ti  asset-backed 
commercial  paper  programs  to  rating 
categories  under  tike  ratings-based 
approach  is  depen  ient  upon  the 
existence  of  adequ  ate  internal  risk  rating 
systems.  The  adeq  lacy  of  any  internal 
risk  rating  system  ivill  depend  upon  a 
banking  organization's  incorporation  of 
the  prudential  stai  dards  outlined  in  this 
proposal,  as  well  as  other  factors 
recommended  thrc  ugh  supervisory 
guidance  or  on  a  c  ise-by-case  basis. 

Finally,  the  ager  cies  are  proposing  an 
additional  measur  ;  to  address  the  risk 
associated  with  ea  ly  amortization 
features  in  certain  asset  securitizations. 
The  managed  asse  s  approach,  described 
in  Section  III.D.,  v,  ould  apply  a  20% 
risk  weight  to  the  i  mount  of  off-balance 
sheet  seciiritized  a  ssets  under 
management  in  su  :h  transactions. 


A.  Definitions  and 


\a  I 


1.  Recourse 

The  proposal  d 
"recourse"  to  meat 
which  a  banking 
risk  of  credit  loss 
asset  transfer,  if 
exceeds  a  pro  rata 
organization's  cl 
proposed  definiti 
consistent  with  th 
longstanding  use 
incorporates  ex 
regarding  retentio 
transfers  into  the 
standards.'^ 


'^TheOTS  currently 
more  broadly  than  the  ] 
arrangements  involving  credit 
assumes  or  accepts  fror 
as  risk  that  it  retains  in 
proposal,  credit  risk  th<  t 


Scope  of  the  Proposal 


Ines  the  term 
an  arrangement  in 
o|-ganization  retains 
connection  with  an 
risk  of  credit  loss 
share  of  the  banking 
on  the  assets.  The 
of  recourse  is 
banking  agencies' 
this  term,  and 

agency  practices 
of  risk  in  asset 
based  capital 


thj 


ai  n 

on 


cf 
isting 


r  sk- 


leRnes  the  term  "recourse" 

oposal  to  include 

risk  that  a  thrift 

third-party  assets  as  well 
m  asset  transfer.  Under  the 

a  banking  organization 


Currently,  the  term  "recourse"  is  not 
defined  explicitly  in  the  banking 
agencies'  risk-based  capital  guidelines. 
Instead,  the  guidelines  use  the  term 
"sale  of  assets  with  recourse,"  which  is 
defined  by  reference  to  the  Call  Report 
Instructions.  See  Call  Report 
Instructions,  Glossary  (entry  for  "Sales 
of  Assets  for  Risk-Based  Capital 
Purposes").  Once  a  definition  of 
recourse  is  adopted  in  the  risk-based 
capital  guidelines,  the  banking  agencies 
would  remove  the  cross-reference  to  the 
Call  Report  instructions  from  the 
guidelines.  The  OTS  capital  regulation 
currently  provides  a  definition  of  the 
term  "recourse,"  which  would  also  be 
replaced  once  a  final  definition  of 
recourse  is  adopted. 

2.  Direct  Credit  Substitute 

The  proposed  definition  of  "direct 
credit  substitute"  complements  the 
definition  of  recourse.  The  term  "direct 
credit  substitute"  would  refer  to  any 
arrangement  in  which  a  banking 
organization  assumes  risk  of  credit- 
related  losses  from  assets  or  other 
claims  it  has  not  tremsferred,  if  the  risk 
of  credit  loss  exceeds  the  banking 
organization's  pro  rata  share  of  the 
assets  or  other  claims.  Currently,  under 
the  banking  agencies'  guidelines,  this 
term  covers  guarantee-type 
arrangements.  As  revised,  it  would  also 
include  explicitly  items  such  as 
purchased  subordinated  interests, 
agreements  to  cover  credit  losses  that 
arise  from  purchased  loan  servicing 
rights,  credit  derivatives  and  lines  of 
credit  that  provide  credit  enhancement. 

Some  commenters  responding  to  the 
1997  Proposal  suggested  that  the 
definition  of  "direct  credit  substitute" 
should  exclude  risk  positions  that  are 
not  part  of  an  asset  securitization. 
Although  direct  credit  substitutes 
commonly  are  used  in  asset 
securitizations,  enhancements  involving 
similar  credit  risk  exposure  can  arise  in 
other  contexts  and  should  receive  the 
same  capital  treatment  as  enhancements 
associated  with  securitizations. 

Several  commenters  objected  to  the 
1997  Proposal's  treatment  of  direct 
credit  substitutes  as  recourse. 
Commenters  asserted  that  the  business 
of  providing  third-party  credit 
enhancements  has  historically  been  safe 
and  profitable  for  banks  and  objected 
that  the  proposed  capital  treatment 
would  impair  the  competitive  position 
of  U.S.  banks  and  thrifts.  As  has  been 
previously  described,  however,  the 
current  treatment  of  direct  credit 


assumes  from  third-party  assets  falls  under  the 
definition  of  "direct  credit  substitute"  rather  than 


substitutes  is  not  consistent  with  the 
treatment  of  recourse  obligations.  The 
agencies  have  concluded  that  the 
difference  in  treatment  between  the  two 
forms  of  credit  enhancement  invites 
banking  organizations  to  obtain  direct 
credit  substitutes  in  place  of  recourse 
obligations  in  order  to  avoid  the  capital 
requirement  applicable  to  recoiu-se 
obligations  and  on-balance-sheet  assets. 
For  this  reason,  the  agencies  are  again 
proposing,  as  a  general  rule,  to  extend 
the  ciurent  risk-based  capital  treatment 
of  asset  transfers  with  recourse, 
including  the  low-hevel  recourse  rule,  to 
direct  credit  substitutes. 

In  an  effort  to  address  competitive 
inequities  at  the  international  level, 
however,  the  agencies  have  raised  this 
issue  with  the  bank  supervisory 
authorities  from  the  other  coimtries 
represented  on  the  Basel  Committee  on 
Banking  Supervision.  The  Basel 
Committee's  consultative  paper,  "A 
New  Capital  Adequacy  Framework," 
acknowledges  that  the  current  Basel 
Capital  Accord,  upon  which  the 
agencies'  risk-based  capital  standards 
are  based,  lacks  consistency  in  its 
treatment  of  credit  enhancements. 

3.  Lines  of  Credit 

One  commenter  requested 
clarification  that  a  line  of  credit  that 
provides  credit  enhancement  for  the 
financial  obligations  of  an  account  party 
could  be  a  direct  credit  substitute  only 
if  it  represented  an  irrevocable 
obligation  to  the  beneficiary.  A 
revocable  line  of  credit  would  not  be  a 
direct  credit  substitute  because  the 
issuer  could  protect  itself  against  credit 
losses  at  any  time  prior  to  a  draw  on  the 
line  of  credit.  However,  an  irrevocable 
line  of  credit  could  expose  the  issuer  to 
credit  losses  and  would  constitute  a 
direct  credit  substitute,  if  it  met  the 
criteria  in  the  definitions.  Also,  any 
conditions  attached  to  the  issuer's 
ability  to  revoke  the  undrawn  portion  of 
a  line  of  credit,  or  that  interfere  with  the 
issuer's  ability  to  protect  itself  against 
credit  loss  prior  to  a  draw,  will  cause 
the  line  of  credit  to  constitute  a  direct 
credit  substitute. 

4.  Credit  Derivatives 

The  proposed  definitions  of 
"recourse"  and  "direct  credit 
substitute"  cover  credit  derivatives  to 
the  extent  that  a  banking  organization's 
credit  risk  exposure  exceeds  its  pro  rata 
interest  in  the  underlying  obligation. 
The  ratings-based  approach  therefore 
applies  to  rated  instruments  such  as 
credit-linked  notes  issued  as  part  of  a 
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synthetic  securitization,  i**  The  agencies 
request  comment  on  the  inclusion  of 
credit  derivatives  in  the  definitions  of 
"recourse"  and  "direct  credit 
substitute,"  as  well  as  on  the  definition 
of  "credit  derivative"  contEiined  in  the 
proposal. 

5.  Risks  Other  Than  Credit  Risks 

A  capital  charge  would  be  assessed 
only  against  arrangements  that  create 
exposure  to  credit  or  credit-related  risks. 
This  continues  the  agencies'  ciurent 
practice  and  is  consistent  with  the  risk- 
based  capital  standards'  traditional 
focus  on  credit  risk.  The  agencies  have 
undertaken  other  initiatives  to  ensure 
that  the  risk-based  capital  standards 
take  interest  rate  risk  and  other  non- 
credit  related  market  risks  into  account. 

6.  Implicit  Recourse 

The  definitions  cover  all 
arrangements  that  are  recourse  or  direct 
credit  substitutes  in  form  or  in 
substance.  Recourse  may  also  exist 
when  a  banking  organization  assumes 
risk  of  loss  without  an  explicit 
contractual  agreement  or,  if  there  is  a 
contractual  limit,  when  the  banking 
organization  assumes  risk  of  loss  in  an 
amount  exceeding  the  limit.  The 
existence  of  implicit  recourse  is  often  a 
complex  and  fact-specific  issue,  usually 
demonstrated  by  a  banking 
organization's  actions  to  support  a 
securitization  beyond  any  contractual 
obligation.  Actions  that  may  constitute 
implicit  recourse  include:  providing 
voluntary  support  for  a  securitization  by 
selling  assets  to  a  trust  at  a  discoimt 
from  book  value;  exchanging  performing 
for  non-performing  assets;  or  other 
actions  that  result  in  a  significant 
transfer  of  value  in  response  to 
deterioration  in  the  credit  quality  of  a 
securitized  asset  pool. 

To  date,  the  agencies  have  taken  the 
position  that  when  a  banking 
organization  provides  implicit  recourse, 
it  generally  should  hold  capital  in  the 
same  amount  as  for  assets  sold  with 
recourse.  However,  the  complexity  of 
many  implicit  recourse  arrangements 
and  the  variety  of  circumstances  under 
which  implicit  recourse  may  be 
provided  raise  issues  about  whether 
recourse  treatment  is  always  the  most 
appropriate  way  to  address  the  level  of 


"*  "Synthetic  securitization"  refers  to  the       , 
bundling  of  credit  risk  associated  with  on-balance 
sheet  assets  and  off-balance  sheet  items  for 
subsequent  sale  into  the  market.  Credit  derivatives, 
and  in  particular  credit-linked  notes,  are  used  to 
structure  a  synthetic  securitization.  For  more 
information  on  synthetic  securitizations  see.  Joint 
OCC  and  Federal  Reserve  Board  Issuance  on  Credit 
Derivatives,  "Capital  Interpretations — Synthetic 
Collateralized  Loan  Obligations,"  dated  November 
15,  1999. 


risk  that  a  banking  organization  has 
effectively  retained  or  whether  a 
different  capital  requirement  would  be 
warranted  in  some  circumstances. 
Accordingly,  the  1997  Proposal 
requested  comment  on  the  types  of 
actions  that  should  be  considered 
implicit  recourse  and  how  the  agencies 
should  treat  those  actions  for  regulator^' 
capital  purposes. 

Commenters  responding  to  the  1997 
Proposal  generally  supported  the  view 
that  implicit  recourse  is  best  handled  on 
a  case-by-case  basis,  guided  by  the 
general  rule  that  actions  that 
demonstrate  retention  of  risk  will  trigger 
recourse  treatment  of  affected 
transactions.  The  agencies  intend  to 
continue  to  address  implicit  recourse 
case-by-case,  but  may  issue  additional 
guidance  if  needed  to  clarify  further  the 
circumstances  in  which  a  banking 
organization  will  be  considered  to  have 
provided  implicit  recourse. 

7.  Subordinated  Interests  in  Loans  or 
Pools  of  Loans 

The  definitions  of  recourse  and  direct 
credit  substitute  explicitly  cover  a 
banking  organization's  ownership  of 
subordinated  interests  in  loans  or  pools 
of  loans.  This  continues  the  banking 
agencies'  longstanding  treatment  of 
retained  subordinated  interests  as 
recourse  and  recognizes  that  purchased 
subordinated  interests  can  also  function 
as  credit  enhancements.  (The  OTS 
currently  treats  both  retained  and 
purchased  subordinated  securities  as 
recourse  obligations.)  Subordinated 
interests  generally  absorb  more  than 
their  pro  rata  share  of  losses  (principal 
and  interest)  fi-om  the  underlying  assets 
in  the  event  of  default.  For  example,  a 
multi-class  asset  securitization  may 
have  several  classes  of  subordinated 
securities,  each  of  which  provides  credit 
enhancement  for  the  more  senior 
classes.  Generally,  the  holder  of  any 
class  that  absorbs  more  than  its  pro  rata 
share  of  losses  from  the  total  underlying 
assets  is  providing  credit  protection  for 
all  of  the  more  senior  classes. '" 

Some  commenters  questioned  the 
treatment  of  purchased  subordinated 
interests  as  recourse.  Subordinated 
interests  expose  holders  to  comparable 
risk  regardless  of  whether  the  interests 
are  retained  or  purchased.  If  purchased 
subordinated  interests  were  not  treated 
as  recourse,  banking  organizations  could 
avoid  recourse  treatment  by  swapping 
retained  subordinated  interests  with 
other  banking  organizations  or  by 


"Current  OTS  risk-based  capital  guidelines 
exclude  certain  high-quality  subordinated 
mortgage-related  securities  from  treatment  as 
recourse  arrangements  due  to  their  credit  quality. 


piut:hasing  subordinated  interests  in 
assets  originated  by  a  conduit.  The 
proposal  would  mitigate  the  effect  of 
treating  purchased  subordinated 
interests  as  recourse  by  reducing  the 
capital  requirement  on  interests  that 
qualify  under  the  multi-level  approach 
described  in  section  III.B. 

8.  Representations  and  Warranties 

When  a  banking  organization  transfers 
assets,  including  servicing  rights,  it 
customarily  makes  representations  and 
warranties  concerning  those  assets. 
When  a  banking  organization  purchases 
loan  servicing  rights,  it  may  also  assume 
representations  and  warranties  made  by 
the  seller  or  a  prior  servicer.  These 
representations  and  warranties  give 
certain  rights  to  other  parties  and 
impose  obligations  upon  the  seller  or 
servicer  of  the  assets.  The  proposal 
addresses  those  particular 
representations  and  warranties  that 
.function  as  credit  enhancements,  i.e. 
those  where,  typically,  a  banking 
organization  agrees  to  protect 
purchasers  or  some  other  party  from 
losses  due  to  the  default  or  non- 
performance of  the  obligor  or 
insufficiency  in  the  value  of  collateral. 
Therefore,  to  the  extent  a  banking 
organization's  representations  and 
warranties  function  as  credit 
enhancements  to  protect  asset 
purchasers  or  investors  from  credit  risk 
by  obligating  the  banking  organization 
to  protect  another  party  from  losses  due 
to  credit  risk  in  the  transferred  assets, 
the  proposal  treats  them  as  recourse  or 
direct  credit  substitutes. 

The  1997  Proposal  treated  as  recourse 
or  a  direct  credit  substitute  any 
representation  or  warranty  other  than  a 
standard  representation  or  warranty. 
Standard  representations  and  warranties 
were  those  referring  to  facts  verified  by 
the  seller  or  servicer  with  reasonable 
due  diligence  or  conditions  within  the 
control  of  the  seller  or  servicer  and 
those  providing  for  the  return  of  assets 
in  the  event  of  fiaud  or  documentation 
deficiencies.  Some  commenters  objected 
that  the  1997  Proposal  would  treat  as 
recourse  many  industrj'-standard 
warranties  that  impose  only  minor 
operational  risk  instead  of  true  credit 
risk.  Other  commenters  objected  that  the 
due  diligence  requirement  was 
burdensome,  and  that  it  would  impose 
compliance  costs  on  banking 
organizations  disproportionate  to  the 
risk  assumed. 

The  current  proposal  focuses  on 
whether  a  warranty  allocates  credit  risk 
to  the  banking  organization,  rather  than 
whether  the  warranty  is  somehow 
standard  or  customary  within  the 
industry.  Several  commenters  suggested 
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that  the  agencies  ex  aressly  take 
accepted  mortgage  lanking  industry 
practice  into  accoui  it  in  determining 
whether  a  warranty  should  receive 
recourse  treatment.  However,  the 
agencies  are  aware  )f  warranties 
sometimes  characterized  as  "standard" 
that  effectively  fun(  tion  as  credit 
enhancements.  The  3e  include 
warranties  that  transferred  loans  will 
remain  of  investme  it  quality,  or  that  no 
circumstances  exist  involving  the  loan 
collateral  or  borrow  er's  credit  standing 
that  could  cause  thi  >  loan  to  become 
delinquent.  They  n:  ay  also  include 
warranties  that,  for  seasoned  mortgages, 
the  value  of  the  loa  i  collateral  still 
equals  the  original  ippraised  value  and 
the  borrower's  abili  ty  to  pay  has  not 
changed  adversely. 

The  proposal  is  c  ansistent  with  the 
agencies'  longstanding  recourse 
treatment  of  repres(  sntations  and 
warranties  that  effe  :tively  guaranty 
performance  or  cre«  lit  quality  of 
transferred  loans.  P  owever,  the  proposal 
and  the  agencies'  Ic  ngstanding  practice 
also  recognize  that  ranking 
organizations  typic  illy  make  a  number 
of  factual  warrantif  s  unrelated  to 
ongoing  performan  :e  or  credit  quality. 
These  warranties  ei  itail  operational  risk, 
as  opposed  to  the  a  3en-ended  credit  risk 
inherent  in  a  finan(  ial  guaranty. 
Warranties  that  ere  ite  operational  risk 
include:  warranties  that  assets  have 
been  underwritten  ar  collateral 
appraised  in  confoi  mity  with  identified 
standards,  and  war  -anties  that  provide 
for  the  return  of  as!  ets  in  instances  of 
incomplete  docum  mtation  or  fraud. 

Warranties  can  ii  npose  varying 
degrees  of  operatic  lal  risk.  For  example, 
a  warranty  that  ass  ;t  collateral  has  not 
suffered  damage  fri  »m  hazard  entails  risk 
that  is  offset  to  son  e  extent  by  prudent 
underwriting  pract  ices  requiring  the 
borrower  to  provids  hazard  insurance  to 
the  banking  organi  nation.  A  warranty 
that  asset  coUatera  is  free  of 
environmental  haz  irds  may  present 
acceptable  operatic  mal  risk  for  certain 
types  of  properties  that  have  been 
subject  to  envirom  lental  assessment, 
depending  on  the  ( ircumstances.  The 
agencies  address  a  jpropriate  limits  for 
these  operational  r  isks  through 
supervision  of  a  ba  nking  organization's 
loan  underwriting,  sale,  and  servicing 
practices.  Also,  a  h  anking  organization 
that  provides  warr  mties  to  loan 
purchasers  and  ini  estors  must  include 
associated  operatic  mal  risks  in  its  risk 
management  of  ex  josures  arising  from 
loan  sale  or  securi  ization-related 
activities.  Banking  organizations  should 
be  prepared  to  der  lonstrate  to 
examiners  that  the  operational  risks  are 
effectively  managed. 


The  proposal  continues  the  agencies' 
current  practice  of  imposing  recourse 
treatment  on  "ecirly-default"  clauses. 
Early-default  clauses  typically  warrant 
that  transferred  loans  will  not  become 
more  than  30  days  delinquent  within  a 
stated  period,  such  as  four  months. 
Once  the  stated  period  has  run,  the 
early-default  clause  will  no  longer 
trigger  recourse  treatment,  provided  that 
there  is  no  other  provision  that 
constitutes  recoiu-se.  One  commenter  to 
the  1997  Proposal  stated  that  early- 
default  clauses  carry  minimal  risk,  and 
are  intended  to  deal  with  inadvertent 
transfers  of  loans  that  are  already  30-day 
delinquencies,  or  to  guard  against 
unsound  originations  by  the  loan  seller. 
Another  commenter  found  recourse 
treatment  of  early-default  clauses  to  be 
an  appropriate  response  to  the  tremsfer 
of  credit  risk  that  takes  place  under 
these  clauses. 

The  agencies  find  that  early-default 
clauses  are  often  drafted  so  broadly  that 
they  are  indistinguishable  from  a 
guaranty  of  financial  assets.  The 
agencies  have  even  found  recent 
examples  in  which  early-default  clauses 
have  been  expanded  to  cover  the  first 
year  after  loan  transfer.  Industry 
concerns  about  assets  delinquent  at  the 
time  of  transfer  or  unsound  originations 
could  be  dealt  with  by  warranties 
directly  addressing  the  condition  of  the 
asset  at  the  time  of  transfer  and 
compliance  with  stated  underwriting 
standards  or,  failing  that,  exposure  caps 
permitting  the  banking  organization  to 
take  advantage  of  the  low-level  recourse 
rule.  The  proposal  also  requires 
recourse  treatment  for  warranties 
providing  assurances  about  the  actual 
value  of  asset  collateral,  including  that 
the  market  value  corresponds  to  its 
appraised  value  or  that  the  appraised 
value  will  be  realized  in  the  event  of 
foreclosure  and  sale. 

The  agencies  invite  further  comment 
on  these  issues.  The  agencies  also  invite 
comment  on  whether  "premium 
refund"  clauses  should  receive  recourse 
treatment  under  any  final  rule.  These 
clauses  require  the  seller  to  refund  the 
premiimi  paid  by  the  investor  for  any 
loan  that  prepays  within  a  stated  period 
after  the  loan  is  transferred.  The 
agencies  are  aware  of  premium  refund 
clauses  with  terms  ranging  from  90  days 
to  36  months. 

9.  Loan  Servicing  Arrangements 

The  proposed  definitions  of 
"recourse"  and  "direct  credit 
substitute"  cover  loan  ser/icing 
arrangements  if  the  servicer  is 
responsible  for  credit  losses  associated 
widi  the  loans  being  serviced.  However, 
cash  advances  made  by  residential 


mortgage  servicers  to  ensure  an 
uninterrupted  flow  of  payments  to 
investors  or  the  timely  collection  of  the 
mortgage  loans  are  specifically  excluded 
from  the  definitions  of  recourse  and 
direct  credit  substitute,  provided  that 
the  residential  mortgage  servicer  is 
entitled  to  reimbursement  for  any 
significant  advances.^**  This  type  of 
advance  is  assessed  risk-based  capital 
only  against  the  emiount  of  the  cash 
advance,  and  is  assigned  to  the  risk- 
weight  category  appropriate  to  the  party 
obligated  to  reimburse  the  servicer. 

If  a  residential  mortgage  servicer  is 
not  entitled  to  full  reimbursement,  then 
the  maximimi  possible  amount  of  any 
noru'eimbursed  advances  on  any  one 
loan  must  be  contractually  limited  to  an 
insignificant  eunount  of  the  outstanding 
principal  on  that  loan  in  order  for  the 
servicer's  obligation  to  make  cash 
advances  to  be  excluded  from  the 
definitions  of  recourse  and  direct  credit 
substitute.  This  treatment  reflects  the 
agencies'  traditional  view  that  servicer 
cash  advances  meeting  these  criteria  are 
part  of  the  normal  mortgage  servicing 
function  and  do  not  constitute  credit 
enhancements. 

Commenters  responding  to  the  1997 
Proposal  generally  supported  the 
proposed  definition  of  servicer  cash 
advances.  Seme  commenters  asked  for 
clarification  of  the  term  "insignificcmt" 
and  whether  "reimbursement"  includes 
reimbursement  payable  out  of 
subsequent  collections  or 
reimbursement  in  the  form  of  a  general 
claim  on  the  party  obligated  to 
reimburse  the  servicer.  Nonreimbursed 
advances  on  any  one  loan  that  are 
generally  contractually  limited  to  no 
more  than  one  percent  of  the  amoimt  of 
the  outstanding  principal  on  that  loan 
would  be  considered  insignificant. 
Reimbursement  includes  reimbursement 
payable  from  subsequent  collections 
and  reimbursement  in  the  form  of  a 
general  claim  on  the  party  obligated  to 
reimburse  the  servicer,  provided  that 
the  claim  is  not  subordinated  to  other 
claims  on  the  cash  flows  from  the 
underlying  asset  pool. 

Some  commenters  responding  to  the 
1997  Proposal  suggested  that  the 
agencies  treat  servicer  cash  advances  as 
any  advances  that  the  servicer 
reasonably  expects  will  be  repaid.  The 
agencies  believe  that  a  clear,  specific 
standard  is  needed  to  prevent  the  use  of 
servicer  cash  advances  to  circumvent 
the  proposed  risk-based  capital 


'8  Servicer  cash  advances  include  disbursements 
made  to  cover  foreclosure  costs  or  other  expenses 
arising  from  a  loan  in  order  to  facilitate  its  timely 
collection  (but  not  to  protect  investors  from 
incnirring  these  expenses). 
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treatment  of  recourse  obligations  and 
direct  credit  substitutes. 

10.  Spread  Accounts  and 
Overcollateralization 

Several  commenters  requested  that 
the  agencies  state  in  their  rules  that 
spread  accounts  and 
overcollateralization  do  not  impose  a 
risk  of  loss  on  a  banking  organization 
and  are,  therefore,  not  recourse.  By  its 
terms,  the  definition  of  recourse  covers 
only  the  retention  of  risk  in  a  sede  of 
assets.  Overcollateralization  does  not 
ordinarily  impose  a  risk  of  loss  on  a 
banking  organization,  so  it  normally 
would  not  fall  within  the  proposed 
definition  of  recourse.  However,  a 
retained  interest  in  a  spread  account 
that  is  reflected  as  an  asset  on  a  selling 
banking  organization's  balance  sheet 
(directly  as  an  asset  or  indirectly  as  a 
receivable)  is  a  form  of  recourse  and  is 
treated  accordingly  for  risk-based 
capital  purposes. 

11.  Interaction  With  Market  Risk  Rule 

Some  commenters  responding  to  the 
1997  Proposal  asked  for  clarification  of 
the  treatment  of  a  transaction  covered 
by  both  the  market  risk  rule  and  the 
recourse  rule.  Under  the  market  risk 
rule,!^  a  position  properly  located  in  the 
trading  accoimt  is  excluded  from  risk- 
weighted  assets.  The  banking  agencies 
are  not  proposing  to  modify  this 
treatment,  so  a  position  that  is  properly 
held  in  the  trading  account  would  not 
be  included  in  risk- weighted  assets, 
even  if  the  position  otherwise  met  the 
criteria  for  a  recourse  obligation  or  a 
direct  credit  substitute. 

12.  Participations  in  Direct  Credit 
Substitutes 

If  a  direct  credit  substitute  is 
originated  by  a  banking  organization 
which  then  sells  a  participation  in  that 
direct  credit  substitute  to  another  entity, 
the  originating  banking  organization 
must  apply  a  100%  conversion  factor  to 
the  full  amount  of  the  assets  supported 
by  the  direct  credit  substitute.  The 
originating  banking  organization  would 
then  risk  weight  the  credit  equivalent 
amount  of  the  participant's  pro  rata 
share  of  the  direct  credit  substitute  at 
the  lower  of  the  risk  category 
appropriate  to  the  obligor  in  the 
underlying  transaction,  after 
considering  any  relevant  guaranties  or 
collateral,  or  the  risk  category 
appropriate  to  the  participant  entity. 
The  remaining  pro  rata  share  of  the 
credit  equivalent  amoimt  is  assigned  to 
the  risk-weight  category  appropriate  to 


the  obligor  in  the  underlying 
transaction,  guarantor  or  collateral. 

A  banking  organization  that  acquires 
a  risk  participation  in  a  direct  credit 
substitute  must  apply  a  100% 
conversion  factor  to  its  percentage  share 
of  the  direct  credit  substitute  multiplied 
by  the  full  amount  of  the  assets 
supported  by  the  credit  enhancement. 
The  credit  equivalent  amount  is  then 
assigned  to  the  risk  category  appropriate 
to  the  obligor  or,  if  relevant,  the  nature 
of  the  collateral  or  guaranty. 

Finally,  in  the  case  of  the  syndication 
ola  direct  credit  substitute  where  each 
banking  organization  is  obligated  only 
for  its  pro  rata  share  of  the  risk  and 
there  is  no  recourse  to  the  originating 
banking  organization,  each  banking 
organization  must  hold  risk-based 
capital  against  its  pro  rata  share  of  the 
assets  supported  by  the  direct  credit 
substitute. 

13.  Reservation  of  Authority' 

The  agencies  are  proposing  to  add 
language  to  the  risk-based  capital 
standards  that  will  provide  greater 
flexibility  in  administering  the 
standards.  Banking  organizations  are 
developing  novel  transactions  that  do 
not  fit  well  into  the  risk-weight 
categories  and  credit  conversion  factors 
set  forth  in  the  standards.  Banking 
organizations  also  are  devising  novel 
instruments  that  nominally  fit  into  a 
particular  risk-weight  category  or  credit 
conversion  factor,  but  that  impose  risks 
on  the  banking  organization  at  levels 
that  are  not  commensurate  with  the 
nominal  risk-weight  or  credit 
conversion  factor  for  the  asset,  exposure 
or  instrument.  Accordingly,  the  agencies 
are  proposing  to  add  language  to  the 
standards  to  clarify  their  authority,  on  a 
case-by-case  basis,  to  determine  the 
appropriate  risk-weight  for  assets  and 
credit  equivalent  amounts  and  the 
appropriate  credit  conversion  factor  for 
off-balance  sheet  items  in  these 
circumstances.  Exercise  of  this  authority 
by  the  agencies  may  result  in  a  higher 
or  lower  risk  weight  for  an  asset  or 
credit  equivalent  amount  or  a  higher  or 
lower  credit  conversion  factor  for  an  off- 
balance  sheet  item.  This  reservation  of 
authority  explicitly  recognizes  the 
agencies  retention  of  sufficient 
discretion  to  ensure  that  banking 
organizations,  as  they  develop  novel 
financial  assets,  will  be  treated 
appropriately  under  the  risk-based 
capital  standards. 20  In  addition,  the 


•^The  OTS  does  not  have  a  market  risk  rule. 


-"The  Board  is  also  proposing  to  add  language  to 
its  risk-based  capital  standards  that  would  permit 
the  Board  to  adjust  the  treatment  of  a  capital 
instrument  that  does  not  fit  into  the  existing  capital 
categories  or  that  provides  capital  to  a  banking 
organization  at  levels  that  are  not  commensurate 


agencies  reserve  the  right  to  assign  risk 
positions  in  securitizations  to 
appropriate  risk  categories  if  the  credit 
rating  of  the  risk  position  is  deemed  to 
be  inappropriate. 

14.  Privately-Issued  Mortgage-Backed 
Securities 

Currently,  the  agencies  assign 
privately-issued  mortgage-backed 
securities  to  the  20%  risk-weight 
category  if  the  imderlying  pool  is 
composed  entirely  of  mortgage-related 
securities  issued  by  the  Federal  National 
Mortgage  Association  (Fannie  Mae), 
Federal  Loan  Mortgage  Corporation 
(Freddie  Mac),  or  Government  National 
Mortgage  Association  (Ginnie  Mae). 
Privately-issued  mortgage-backed 
securities  backed  by  whole  residential 
mortgages  are  now  assigned  to  the  50% 
risk-weight  category.  The  agencies 
propose  to  eliminate  this  "pass- 
through"  treatment  in  favor  of  a  ratings 
based  approach.  Because  most 
mortgage-backed  securities  usually  also 
receive  the  highest  or  second  highest 
credit  rating,  the  agencies  believe  that 
"pass-through"  treatment  will  be 
redundant  once  the  ratings-based 
approach  is  implemented  and,  therefore, 
propose  to  eliminate  it. 

B.  Proposed  Treatment  for  Rated 
Positions 

As  described  in  section  U.A.,  each 
loss  position  in  an  asset  securitization 
structure  functions  as  a  credit 
enhancement  for  the  more  senior  loss 
positions  in  the  structure.  Currently,  the 
risk-based  capital  standards  do  not  vary 
the  rate  of  capital  requirement  for 
different  credit  enhancements  or  loss 
positions  to  reflect  differences  in  the 
relative  risk  of  credit  loss  represented  by 
the  positions. 

To  address  this  issue,  the  agencies  are 
proposing  a  multi-level,  ratings-based 
approach  to  assess  capital  requirements 
on  recourse  obligations,  direct  credit 
substitutes,  and  senior  and  subordinated 
securities  in  asset  securitizations  based 
on  their  relative  exposure  to  credit  risk. 
The  approach  uses  credit  ratings  from 
the  rating  agencies  and,  to  a  limited 
extent,  banking  organization's  internal 
risk  ratings  and  other  alternatives,  to 
measure  relative  exposure  to  credit  risk 
and  to  determine  the  associated  risk- 
based  capital  requirement.  The  use  of 
credit  ratings  provides  a  way  for  the 
agencies  to  use  determinations  of  credit 
quality  reUed  upon  by  investors  and 
other  market  participants  to  differentiate 
the  regulatory  capital  treatment  for  loss 


with  the  nominal  capital  treatment  of  the 
instrument.  The  other  agencies  already  have  this 
flexibility  under  their  existing  rules. 
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agencies  and  gives  their  ratings  market 
credibility.  The  market's  reliance  on 
ratings,  in  turn,  gives  the  agencies 
confidence  that  it  is  appropriate  to 
consider  ratings  as  a  major  factor  in  the 
risk  weighting  of  assets  for  regulatory 
capital  purposes.  The  agencies, 
however,  would  retain  their  authority  to 
override  the  use  of  certain  ratings  or  the 
ratings  on  certain  instruments,  either  on 


a  case-by-case  basis  or  through  broader 
supervisory  policy,  if  necessary  or 
appropriate  to  address  the  risk  to 
banking  organizations. 

Under  the  ratings-based  approach,  the 
capital  requirement  for  a  recourse 
obligation,  direct  credit  substitute,  or 
traded  asset-backed  security  would  be 
determined  as  follows:  ^^ 


Rating  category 


Examples 


AAA  or  AA  .. 

A  

BBB 

BB  

B  or  unrated 


Risk  weight 


20%. 

50%. 

100%. 

200%. 
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capital  charge  and  positions  rated  more 
than  one  category  below  investment 
grade  receive  "gross-up"  treatment,  that 
is,  the  banking  organization  holding  the 
position  would  hold  capital  against  the 
amount  of  the  position  plus  all  more 
senior  positions,  subject  to  the  low-level 
recourse  nile.^s  This  grossed-up  amount 
is  placed  into  risk-weight  categories 
according  to  the  obligor  and  collateral. 
The  ratings-based  approach  is  based 
on  current  ratings,  so  that  a  rating 
downgrade  or  withdrawal  of  a  rating 
could  change  the  treatment  of  a  position 
under  the  proposal.  However,  a 
downgrade  of  a  position  by  a  single 
rating  agency  would  not  affect  the 
capital  treatment  of  a  position  if  the 
position  still  qualified  for  the  previous 
capital  treatment  under  one  or  more 
ratings  from  a  different  rating  agency. 

C.  Proposed  Treatment  for  Non-Traded 
and  Unrated  Positions 

1.  Ratings  on  Non-Traded  Positions 

In  the  1994  Notice,  the  agencies 
proposed  to  permit  a  banking 
organization  to  obtain  a  rating  for  a  non- 
traded  recourse  obligation  or  direct 
credit  substitute  in  order  to  permit  that 
position  to  qualify  for  a  favorable  risk- 
weight.  In  response  to  the  1994  Notice, 
one  rating  agency  expressed  concern 
that  use  of  ratings  by  the  agencies  for 
regulatory  purposes  could  undermine 
the  integrity  of  the  rating  process. 
Ordinarily,  according  to  the  commenter, 
there  is  a  tension  between  the  interests 
of  the  investors  who  rely  on  ratings  and 


the  interests  of  the  issuers  who  pay 
rating  agencies  to  generate  ratings. 
Under  the  ratings-based  approach  in  the 
1994  Notice,  however,  the  holder  of  a 
recourse  obligation  or  direct  credit 
substitute  that  was  not  traded  or  sold 
could,  in  some  cases,  seek  a  rating  for 
the  sole  purposes  of  permitting  the 
credit  enhancement  to  qualify  for  a 
favorable  risk  weight.  The  rating  agency 
expressed  a  strong  concern  that,  without 
the  counterbalancing  interest  of 
investors  to  rely  on  ratings,  rating 
agencies  may  have  an  incentive  to  issue 
inflated  ratings. 

In  response  to  this  concern,  the  1997 
Proposal  included  criteria  to  reduce  the 
possibility  of  inflated  ratings  and 
inappropriate  risk  weights  if  ratings  are 
used  for  a  position  that  is  not  traded.  A 
non-traded  position  could  qualify  for 
the  ratings-based  approach  only  if:  (1)  It 
qualified  under  ratings  obtained  from 
two  different  rating  agencies;  (2)  the 
ratings  were  publicly  available;  (3)  the 
ratings  were  based  on  the  same  criteria 
used  to  rate  securities  sold  to  the  public; 
and  (4)  at  least  one  position  in  the 
securitization  was  traded.  In  comments 
responding  to  the  1997  Proposal, 
banking  organizations  expressed 
concern  about  the  cost  and  delay 
associated  with  obtaining  ratings, 
peulicularly  for  direct  credit  substitutes, 
that  they  would  not  need  absent  the 
agencies'  adoption  of  a  ratings-based 
approach  for  risk-based  capital 
purposes. 

In  this  proposal,  the  agencies 
continue  to  permit  a  non-traded 


2^  "Gross-up"  treatment  means  that  a  position  is 
combined  with  all  more  senior  positions  in  the 
transaction.  The  result  is  then  risk-weighted  based 
on  the  nature  of  the  underlying  assets.  For  example, 
if  a  banking  organization  retains  a  first-loss  position 
in  a  pool  of  mortgage  loans  that  qualify  for  a  50% 
risk  weight,  the  banking  organization  would 
include  the  full  amount  of  the  assets  in  the  pool, 
risk-weighted  at  50%  in  its  risk-weighted  assets  for 
purposes  of  determining  its  risk-based  capital  ratio. 


The  low  level  recourse  rule  provides  that  the  dollar 
amount  of  risk-based  capital  required  for  assets 
transferred  with  recourse  should  not  exceed  the 
maximum  dollar  amount  for  which  a  banking 
organization  is  contractually  liable.  See,  12  CFR 
part  3.  appendix  A,  Section  3(d)  (OCC);  12  CKR  208 
and  225.  appendix  A.  in.D.l(g)  (FRB);  12  CFR  part 
325,  appendix  A.  II.D.I  (FDIC):  12  CFR 
567.6(a)(2)(i)(C)  (OTS). 
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recourse  obligation  or  direct  credit 
substitute  to  qualify  for  the  ratings- 
based  approach  if  the  banking 
organization  obtains  ratings  for  the 
position.  The  agencies  have  retained  the 
first  three  of  the  1997  Proposal's  four 
criteria  for  non- traded  positions,  but 
have  eliminated  the  fourth  criterion,  i.e., 
the  requirement  that  one  position  in  the 
securitization  be  traded. 

To  address  concerns  expressed  by 
commenters  on  the  1997  Proposal, 
however,  the  agencies  have  developed, 
and  are  also  proposing,  alternative 
approaches  for  determining  the  capital 
requirements  for  unrated  direct  credit 
substitutes,  which  are  discussed  in  the 
following  sections.  Under  each  of  these 
approaches,  the  banking  organization 
must  satisfy  its  supervisory  agency  that 
use  of  the  approach  is  appropriate  for 
the  particular  banking  organization. 

2.  Use  of  Banking  Orgemizations' 
Internal  Risk  Ratings 

The  proposal  would  permit  a  banking 
organization  with  a  qualifying  internal 
risk  rating  system  to  use  that  system  to 
apply  the  ratings-based  approach  to  the 
banking  organization's  unrated  direct 
credit  substitutes  in  asset-backed 
commercial  paper  programs,  hitemal 
risk  ratings  could  be  used  to  qualify  a 
credit  enhancement  (other  than  a 
retained  recourse  position)  for  a  risk 
weight  of  100%  or  200%  under  the 
ratings-based  approach,  but  not  for  a 
risk  weight  of  less  than  100%.  This 
relatively  limited  use  of  internal  risk 
ratings  for  risk-based  capital  purposes  is 
a  step  towards  potential  adoption  of 
broader  use  of  internal  risk  ratings  as 
discussed  in  the  Basel  Committee's  June 
1999  Consultative  Paper.  Limiting  the 
approach  to  these  types  of  credit 
enhancements  reflects  the  agencies' 
view,  based  on  industry  research  and 
empirical  evidence,  that  these  positions 
are  more  likely  than  recourse  positions 
to  be  of  investment-grade  credit  quality, 
and  that  the  banking  organizations 
providing  them  are  more  likely  to  have 
internal  risk  rating  systems  for  these 
credit  enhancements  that  are 
sufficiently  accurate  to  be  relied  on  for 
risk-based  capital  calculations. 

Most  sophisticated  banking 
organizations  that  participate 
extensively  in  the  asset  securitization 
business  assign  internal  risk  ratings  to 
their  credit  exposures,  regardless  of  the 
form  of  the  exposure.  Usually,  internal 
risk  ratings  more  finely  differentiate  the 
credit  quality  of  a  banking 
organization's  exposures  than  the 
categories  that  the  agencies  use  to 
evaluate  credit  risk  during  examinations 
of  banking  organizations  {pass, 
substandard,  doubtful,  loss).  Individual 


banking  organizations'  internal  risk 
ratings  may  be  associated  with  a  certain 
probability  of  default,  loss  in  the  event 
of  default,  and  loss  volatility. 

The  credit  enhancements  that 
sponsors  obtain  for  their  conunercial 
paper  conduits  are  rarely  rated.  If  an 
internal  risk  ratings  approach  were  not 
available  for  these  unrated  credit 
enhancements,  the  provider  of  the 
enhancement  would  have  to  obtain  two 
ratings  solely  to  avoid  the  gross-up 
treatment  that  would  otherwise  apply  to 
unrated  positions  in  asset 
securitizations  for  risk-based  capital 
purposes.  However,  before  a  provider  of 
an  enhancement  decides  whether  to 
provide  a  credit  enhancement  for  a 
particular  transaction  (and  at  what 
price),  the  provider  will  generally 
perform  its  own  analysis  of  the 
transaction  to  evaluate  the  amount  of 
risk  associated  with  the  enhancement. 

Allowing  banking  organizations  to  use 
internal  credit  ratings  harnesses 
information  and  analyses  that  they 
already  generate  rather  than  requiring 
them  to  obtain  independent  but 
redimdant  ratings  from  outside  rating 
agencies.  An  internal  risk  ratings 
approach  therefore  has  the  potential  to 
be  less  costly  than  a  ratings-based 
approach  that  relies  exclusively  on 
ratings  by  the  rating  agencies  for  the 
risk-weighting  of  these  positions. 

Internal  risk  ratings  that  correspond  to 
the  rating  categories  of  the  rating 
agencies  could  be  mapped  to  risk 
weights  under  the  agencies'  capital 
standards  in  a  way  that  would  make  it 
possible  to  differentiate  the  riskiness  of 
various  imrated  direct  credit  substitutes 
based  on  credit  risk.  However,  the  use 
of  internal  risk  ratings  raises  concerns 
about  the  accuracy  and  consistency  of 
the  ratings,  especially  because  the 
mapping  of  ratings  to  risk-weight 
categories  will  give  banking 
organizations  an  incentive  to  rate  their 
risk  exposiues  in  a  way  that  minimizes 
the  effective  capital  requirement. 
Banking  organizations  engaged  in 
securitization  activities  that  wish  to  use 
the  internal  risk  ratings  approach  must 
ensure  that  their  internal  risk  rating 
systems  are  adequate.  Adequate  internal 
risk  rating  systems  usually: 

(1)  Are  an  integral  part  of  an  effective 
risk  management  system  that  explicitly 
incorporates  the  full  range  of  risks 
arising  from  an  organization's 
participation  in  securitization  activities. 
The  system  must  also  fully  take  into 
account  the  effect  of  such  activities  on 
the  organization's  risk  profile  and 
capital  adequacy  as  discussed  in  Section 
II.B. 

(2)  Link  their  ratings  to  measurable 
outcomes,  such  as  the  probability  that  a 


position  will  experience  any  losses,  the 
expected  losses  on  that  position  in  the 
event  of  default,  and  the  degree  of 
variance  in  losses  given  default  on  that 
position 

(3)  Separately  consider  the  risk 
associated  with  the  underlying  loans 
and  borrowers  and  the  risk  associated 
with  the  specific  positions  in  a 
securitization  transaction. 

(4)  Identify  gradations  of  risk  among 
"pass"  assets,  not  just  among  assets  that 
have  deteriorated  to  the  point  that  they 
fall  into  "watch"  grades.  Although  it  is 
not  necessary  for  a  banking  organization 
to  use  the  same  categories  as  the  rating 
agencies,  its  internal  ratings  must 
correspond  to  the  ratings  of  the  rating 
agencies  so  that  agencies  can  determine 
which  internal  risk  rating  corresponds 
to  each  rating  category  of  the  rating 
agencies.  A  banking  organization  would 
have  the  responsibility  to  demonstrate 
to  the  satisfaction  of  its  primary 
regulator  how  these  ratings  correspond 
with  the  rating  agency  standards  used  as 
the  framework  for  this  proposal.  This  is 
necessary  so  that  the  mapping  of  credit 
ratings  to  risk  weight  categories  in  the 
ratings-based  approach  can  be  applied 
to  internal  ratings. 

(5)  Classify  assets  into  each  risk  grade, 
using  clear,  explicit  criteria,  even  for 
subjective  factors. 

(6)  Have  independent  credit  risk 
management  or  loan  review  personnel 
assign  or  review  credit  risk  ratings. 
These  personnel  should  have  adequate 
training  and  experience  to  ensure  that 
they  are  fully  qualified  to  perform  this 
function. 

(7)  Periodically  verify,  through  an 
internal  audit  procedure,  that  internal 
risk  ratings  are  assigned  in  accordance 
with  the  banking  organization's 
established  criteria. 

(8)  Track  the  performance  of  its 
internal  ratings  over  time  to  evaluate 
how  well  risk  grades  are  being  assigned, 
make  adjustments  to  its  rating  system 
when  the  performance  of  its  rated 
positions  diverges  from  assigned  ratings, 
and  adjust  individual  ratings 

accordingly. 

(9)  Make  credit  risk  rating 
assumptions  that  are  consistent  with,  or 
more  conservative  than,  the  credit  risk 
rating  assumptions  and  methodologies 
of  the  rating  agencies. 

The  agencies  also  are  considering 
whether  to  develop  review  and  approval 
procedures  governing  their  respective 
determinations  of  whether  a  particular 
banking  organization  may  use  the 
internal  risk  rating  process.  The 
agencies  request  comment  on  the 
appropriate  scope  and  nature  of  that 
process. 
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If  a  banking  orgaj  dzation's  rating 
system  is  found  to  i  lo  longer  be 
adequate,  tbe  banking  organization's 
primary  regulator  i»ay  preclude  it  from 
applying  the  intern  d  risk  ratings 
approach  to  new  tii  insactions  for  risk- 
based  capital  purpc  ses  until  it  has 
remedied  the  deficiencies.  Additionally, 
depending  on  the  s  sverity  of  the 
problems  identifiec ,  the  primary 
regulator  may  also  decline  to  rely  on  the 
internal  risk  rating^  that  the  banking 
organization  has  ap  plied  to  previous 
transactions  that  re  nain  outstanding  for 
purposes  of  determining  the  banking 
organization's  regu  atory  capital 
requirements. 


3.  Ratings  of  Specil  ic 
Structured  Financi:  ig 


Positions  in 
Programs 


The  agencies  alsc  i  propose  to 
authorize  a  bankinj  organization  to  use 
a  rating  obtained  fr  )m  a  rating  agency  or 
other  appropriate  third  party  of  imrated 
direct  credit  substii  utes  in 
secxiritizations  that  satisfy  specifications 
set  by  the  rating  ag^  incy.  The  banking 
organization  woulc  need  to  demonstrate 
that  the  rating  mee  s  the  same  rating 
standards  generally  used  by  the  rating 
agency  for  rating  p  iblicly-issued 
seciuities.  In  additi  on,  the  banking 
organization  must  i  Jso  demonstrate  to 
its  primary  regulati  ir's  satisfaction  that 
the  criteria  underl\  ing  the  rating 
agency's  assignment  of  ratings  for  the 
program  are  satisfi(  fd  for  the  particular 
direct  credit  substi  ute  issued  by  the 
banking  organizati(m. 

The  proposal  would  also  allow 
banking  organizations  to  demonstrate  to 
the  agencies  that  it  is  reasonable  and 
consistent  with  the  standards  of  this 
proposal  to  rely  on  the  rating  of 
positions  in  a  secu  itization  structure 
under  a  program  ir  which  the  banking 
organization  partic  ipates  if  the  sponsor 
of  that  program  ha;  obtained  a  rating. 
This  aspect  of  the  jiroposal  is  most 
likely  to  be  useful  o  banking 
organizations  with  limited  involvement 
in  securitization  ac  tivities.  In  addition, 
some  banking  orga  lizations  extensively 
involved  in  securit  ization  activities 
already  rely  on  rati  ngs  of  the  credit  risk 
positions  imder  thi  (ir  securitization 
programs  as  part  o  their  risk 
management  pract  ces.  Such  banking 
organizations  also  :ould  rely  on  such 
ratings  under  this  ;  )roposal  if  the  ratings 
are  part  of  a  sound  overall  risk 
management  proce  ss  and  the  ratings 
reflect  the  risk  of  r  on-traded  positions 
to  the  banking  org<nizations. 

This  approach  CDuld  be  used  to 
qualify  a  direct  ere  dit  substitute  (but  not 
a  retained  recourse  position]  for  a  risk 
weight  of  100%  or  200%  of  the  face 
value  of  the  positi(  m  under  the  ratings- 


based  approach,  but  not  for  a  risk 
weight  of  less  than  100%. 

4.  Use  of  Qualifying  Rating  Software 
Mapped  to  Public  Rating  Standards 

The  agencies  are  also  proposing  to 
allow  banking  organizations, 
particularly  those  with  limited 
involvement  in  seciuitization  activities, 
to  rely  on  qualifying  credit  assessment 
computer  programs  that  the  rating 
agencies  or  other  appropriate  third 
parties  have  developed  for  rating 
otherwise  unrated  direct  credit 
substitutes  in  asset  securitizations.  To 
qualify  for  use  by  banking  organizations 
for  risk-based  capital  purposes,  the 
computer  programs  must  be  tracked  to 
the  rating  standards  of  the  rating 
agencies.  Banking  organizations  must 
demonstrate  the  credibility  of  these 
programs  in  the  financial  markets, 
which  would  generally  be  shown  by  the 
significant  use  of  the  computer  program 
by  investors  and  market  participants  for 
risk  assessment  piuposes.  Banking 
organizations  also  would  need  to 
demonstrate  the  reliability  of  the 
programs  in  assessing  credit  risk. 
Banking  organizations  may  use  these 
programs  for  purposes  of  appljdng  the 
ratings-based  approach  under  this 
proposal  only  if  the  banking 
organization  satisfies  its  primary 
regulator  that  the  programs  result  in 
credit  assessments  that  credibly  and 
reliably  correspond  with  the  rating  of 
publicly  issued  securities  by  the  rating 
agencies.  Sophisticated  banking 
organizations  with  extensive 
securitization  activities  generally  should 
use  this  approach  only  if  it  is  an  integral 
part  of  their  risk  management  systems 
and  their  systems  fully  capture  the  risks 
from  the  banking  organizations' 
securitization  activities. 

This  approach  could  be  used  to 
qualify  a  direct  credit  substitute  (but  not 
a  retained  recourse  position)  for  a  risk 
weight  of  100%  or  200%  of  the  face 
value  of  the  position  under  the  ratings- 
based  approach,  but  not  for  a  risk 
weight  of  less  than  100%. 

D.  Managed  Assets  Approach 

When  assets  are  securitized,  the 
extent  to  which  the  selling  or 
sponsoring  entity  transfers  the  risks 
associated  with  the  assets  depends  on 
the  structure  of  the  securitization  and 
the  revolving  nature  of  the  assets 
involved.  To  the  extent  the  sponsoring 
institution  is  dependent  on  future 
securitizations  as  a  funding  source,  as  a 
practical  matter,  the  amount  of  risk 
transferred  often  will  be  limited. 
Revolving  credits  include  credit  card 
and  home  equity  line  securitizations  as 
well  as  commercial  loans  drawn  down 


imder  long-term  commitments  that  are 
securitized  as  collateralized  loan 
obligations  (CLOs). 

The  early  amortization  feature  present 
in  some  revolving  credit  seciu-itizations 
ensures  that  investors  will  be  repaid 
before  being  subject  to  any  risk  of 
significant  credit  losses.  For  example,  if 
a  securitized  asset  pool  begins  to 
experience  credit  deterioration  to  the 
point  where  the  early  amortization 
feature  is  triggered,  then  the  asset- 
backed  securities  held  by  investors 
begin  to  rapidly  pay  down.  This  occurs 
because,  after  an  early  amortization 
feature  is  triggered,  new  receivables  that 
are  generated  from  the  accounts 
designated  to  the  securitization  trust  are 
no  longer  sold  to  investors,  but  are 
instead  retained  on  the  sponsoring 
banking  organization's  balance  sheet. 

Early  amortization  features  raise 
several  distinct  concerns  about  risks  to 
the  seller.  First,  the  seller's  interest  in 
the  securitized  assets  is  effectively 
subordinated  to  the  interests  of  the 
investors  by  the  payment  allocation 
formula  applied  during  early 
sunortization.  Investors  effectively  get 
paid  first,  and  the  seller's  residual 
interest  will  therefore  absorb  a 
disproportionate  share  of  credit  losses. 

Second,  early  amortization  can  create 
liquidity  problems  for  the  seller.  For 
example,  a  credit  card  issuer  must  fund 
a  steady  stream  of  new  credit  card 
receivables.  When  a  securitization  trust 
is  no  longer  able  to  purchase  new 
receivables  due  to  early  amortization, 
the  seller  must  either  find  an  alternative 
buyer  for  the  receivables  or  else  the 
receivables  will  accumulate  on  the 
seller's  balance  sheet,  creating  the  need 
for  another  source  of  funding. 

Third,  the  first  two  risks  to  the  seller 
CcUi  create  an  incentive  for  the  seller  to 
provide  implicit  recourse — credit 
enhancement  beyond  any  pre-existing 
contractual  obligation — to  prevent  early 
amortization.  Incentives  to  provide 
implicit  recourse  are  to  some  extent 
present  in  other  securitizations,  because 
of  concerns  about  damage  to  the  seller's 
reputation  and  its  ability  to  securitize 
assets  going  forward  if  one  of  its 
securitizations  performs  poorly. 
However,  the  early  amortization  feature 
creates  additional  and  more  direct 
financial  incentives  to  prevent  early 
amortization  through  implicit  recoiuse. 

Because  of  their  concerns  about  these 
risks,  the  agencies  are  proposing  to 
apply  a  managed  assets  approach  to 
securitization  transactions  that 
incorporate  early  amortization 
provisions.  The  approach  would  require 
a  sponsoring  banking  organization's 
securitized  (off-balance  sheet) 
receivables  to  be  included  in  risk- 
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weighted  assets  when  detennining  its 
risk-based  capital  requirements.  The 
securitized,  off-balance  sheet  assets 
would  be  assigned  to  the  20  percent  risk 
category,  thereby  effectively  applying  a 
1.6%  risk-based  capital  charge  to  those 
assets. 

The  1.6%  capital  charge  against 
securitized  assets  could  be  limited  in 
certain  cases.  If  the  sponsoring  banking 
organization  in  a  revolving  credit 
securitization  provides  credit  protection 
to  investors,  either  in  the  form  of 
retained  recoiuse  or  a  direct  credit 
substitute,  the  siun  of  the  regulatory 
capiteil  requirements  for  the  credit 
protection  and  the  1.6%  charge  on  the 
off-balance  sheet  securitized  assets  may 
not  exceed  8%  of  securitized  assets  for 
that  particular  seciuitization 
transaction. 

A  managed  assets  approach  would 
require  a  banking  organization  to  hold 
additional  capital  against  the  potential 
credit  and  liquidity  risks  stenuning  from 
the  early  amortization  provisions  of 
revolving  credit  securitization 
structiu-es.  This  proposed  capital  charge 
would  ensure  that  a  banking 
organization  maintain  at  least  a 
minimum  level  of  capital  against  the 
risks  that  arise  when  early  amortization 
provisions  are  present  in  seciuitizations 
of  revolving  credits. 

The  agencies  request  comment  on  the 
purpose  of  early  amortization 
provisions,  the  proposed  managed 
assets  approach,  and  on  any  potential 
effects  that  the  approach  will  have  on 
current  industry  practices  involving 
revolving  credit  securitizations.  The 
agencies  also  recognize  that  there  may 
be  concerns  that  the  managed  assets 
approach  may  not  produce  safety  and 
soxmdness  benefits  commensurate  with 
the  additional  regulatory  burden  that 
would  result  from  a  20%  risk  weight  on 
managed  assets,  and  they  request 
comment  on  possible  alternative 
measures  that  would  address  more 
effectively  the  risks  arising  from  early 
amortization  provisions  in  revolving 
seciu'itizations.  For  example,  one 
alternative  to  the  managed  assets 
approach  described  here  would  be  to 
require  greater  public  disclosure  of 
securitization  performance.  This 
additional  information  could  allow 
market  participants  and  regulators  to 
better  assess  the  risks  inherent  in 
revolving  seciu'itizations  with  early 
amortization  provisions  and  the  capital 
level  appropriate  for  those  risks.  The 
agencies  also  request  comment  on 
whether  the  benefits  of  greater  public 
disclosiu-e  outweigh  the  costs  associated 
with  increased  reporting. 


IV.  Efiective  Date  of  a  Final  Rule 
Resulting  From  This  Proposal 

The  agencies  intend  that  any  final 
rules  adopted  as  a  result  of  this  proposal 
that  result  in  increased  risk-based 
capital  requirements  for  banking 
organizations  will  apply  only  to 
securitization  activities  (as  defined  in 
the  proposal)  entered  into  or  acquired 
after  the  effective  date  of  those  final 
rules.  Conversely,  any  final  rules  that 
result  in  reduced  risk-based  capital 
requirements  for  banking  organizations 
may  be  applied  to  all  transactions 
outstanding  as  of  the  effective  date  of 
those  final  rules  and  to  all  subsequent 
transactions.  Because  some  ongoing 
securitization  conduits  may  need 
additional  time  to  adapt  to  any  new 
capital  treatments,  the  agencies  intend 
to  permit  banking  organizations  to  apply 
the  existing  capital  rules  to  asset 
seciuitizations  with  no  fixed  term,  e.g., 
asset-backed  commercial  paper 
conduits,  for  up  to  two  years  after  the 
effective  date  of  any  final  rule. 

V.  Request  for  Comment 

The  agencies  request  comment  on  all 
aspects  of  this  proposal,  as  well  as  on 
the  specific  issues  described  in  the 
preeunble. 

VI.  Regulatory  Flexibility  Act 

OCC:  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
certifies  that  this  proposal  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  601 
et  seq.  The  provisions  of  this  proposal 
that  increase  capital  requirements  are 
likely  to  affect  large  national  banks 
almost  exclusively.  Small  national 
banks  rarely  sponsor  or  provide  dfrect 
credit  substitutes  in  asset 
securitizations.  Accordingly,  a 
regulator}'  flexibility  analysis  is  not 
required. 

Board:  Pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  the  Board 
has  determined  that  this  proposal  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  Board's  comparison  of  the 
applicability  section  of  this  proposal 
with  Call  Report  Data  on  all  existing 
banks  shows  that  application  of  the 
proposal  to  small  entities  will  be  the 
rare  exception.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  In  addition,  because  the  risk- 
based  capital  standards  generally  do  not 
apply  to  bank  holding  companies  with 
consolidated  assets  of  less  than  $150 
million,  this  proposal  will  not  affect 
such  companies. 


FDIC:  Pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  (Public 
Law  96-354,  5  U.S.C.  601  et  seq.),  the 
FDIC  certifies  that  the  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Comparison  of  Call  Report  data  on 
FDIC-supervised  banks  to  the  items 
covered  by  the  proposal  that  result  in 
increased  capital  requirements  shows 
that  application  of  the  proposal  to  small 
entities  will  be  the  infrequent  exception. 

OTS:  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  proposal  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  A  comparison 
of  TFR  data  on  OTS-supervised  thrifts 
shows  that  the  proposed  rule  would 
have  little  impact  on  the  overall  level  of 
capital  required  at  small  thrifts,  since 
capital  requirements  (other  than  the 
risk-based  capital  standards)  are 
typically  more  binding  on  smaller 
thrifts.  Moreover,  the  provisions  of  this 
proposal  that  may  increase  capital 
requirements  are  unlikely  to  affect  small 
savings  associations.  Small  thrifts  rarely 
provide  direct  credit  substitutes  in  asset 
securitizations  and  do  not  serve  as 
sponsors  of  revolving  securitizations. 
Accordingly,  a  regidatory  flexibility 
analysis  is  not  required. 

Vn.  Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  proposal  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501. 
et  seq.). 

Vm.  Executive  Order  12866 

OCC:  The  OCC  has  determined  that 
this  proposal  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  The  OCC 
expects  that  any  increase  in  national 
banks'  risk-based  capital  requirement, 
resulting  from  the  proposed  treatment  of 
direct  credit  substitutes  largely  will  be 
offset  by  the  ability  of  those  banks  to 
reduce  their  capital  requirement  in 
accordance  with  the  ratings-based 
approach.  The  managed  assets  position 
of  the  proposal  may  require  a  limited 
number  of  national  banks  to  raise 
additional  capital  in  order  to  remain  in 
the  category  to  which  they  are  assigned 
ciurently  under  the  OCC's  prompt 
corrective  action  framework.  The  OCC 
believes  that  the  costs  associated  with 
raising  this  new  capital  are  below  the 
thresholds  prescribed  in  the  Executive 
Order.  Nonetheless,  the  impact  of  any 
final  rule  resulting  from  this  proposal 
will  depend  on  factors  for  which  the 
agencies  do  not  currenUy  collect 
industry-wide  information,  such  as  the 


12332 


iederal  Register  /  Vol.  65,  No.  46  /  Wednesday,  March  8.  2000  /  Proposed  Rules 


proportion  of  bank-  provided  direct 
credit  substitutes  tqiat  would  be  rated 
below  investment  grade.  The  OCC, 
therefore,  welcome  >  any  quantitative 
information  nation  il  banks  wish  to 
provide  about  the  i  npact  they  expect 
the  various  portion ;  of  this  proposal  to 
have  if  issued  in  fii  al  form. 

OTS:  The  Directc  r  of  the  OTS  has 
determined  that  this  proposal  does  not 
constitute  a  "signif  cant  regulatory 
action"  under  Exec  iitive  Order  12866. 
Since  OTS  already  ipplies  a  "gross  up" 
treatment  for  recou  "se  obligations  and 
for  most  direct  crec  it  substitutes,  the 
proposal  generally  s  likely  to  reduce 
the  risk-based  capil  al  requirements  for 
thrifts.  The  propos*  d  rule  would 
increase  capital  req  uirements  only  for 
certain  direct  credi  substitutes  issued 
in  coimection  with  asset  securitizations 
or  for  thrifts  that  m  ly  serve  as  sponsors 
of  revolving  securil  ization  programs. 
Currently,  thrifts  rarely  participate  in 
such  activities.  As  1 1  result.  OTS  has 
concluded  that  the  (proposal  will  have 
onlv  minor  effects  6n  the  thrift  industry. 

DC.  OCC  and  OTS-j-Unfimded  Mandates 
Reform  Act  of  199J 

Section  202  of  thj  Unfunded 
Mandates  Reform  />ct  of  1995.  Public 
Law  104-4,  (Unfunded  Mandates  Act), 
requires  that  an  age  ncy  prepare  a 
budgetary  impact  s  atement  before 
promulgating  a  ruld  that  includes  a 
Federal  mandate  th  at  may  result  in  the 
expenditxire  by  statB.  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year.  If  i  i  budgetary  impact 
statement  is  require  id,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identi  y  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  jromidgating  a  rule. 
The  OCC  and  OTS  lave  determined  that 
this  proposed  rule  vill  not  result  in 
expenditiires  by  stJ  te,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
more  than  $100  mi  lion  or  more  in  any 
one  year.  Therefore,  the  OCC  and  OTS 
have  not  prepared  i  budgetary  impact 
statement  or  specifically  addressed  the 
regiUatory  altematilves  considered.  As 
discussed  in  the  preamble,  this  proposal 
will  reduce  incons  stencies  in  the 
agencies'  risk-base«  capital  standards 
and,  in  certain  circumstances,  will 
allow  banking  organizations  to  maintain 
lower  amounts  of  capital  against  certain 
rated  recourse  obligations  and  direct 
credit  substitutes.  T 

X.  Plain  Language  Requirement 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  inquires  the  federal 
banking  agencies  to  use  "plain 
language"  in  all  pn  >posed  and  final 


rules  published  after  January  1,  2000. 
We  invite  your  comments  on  how  to 
make  this  proposal  easier  to  understand. 
For  example: 

(1)  Have  we  organized  the  material  to 
suit  your  needs? 

(2)  Are  the  requirements  in  the  nde 
clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear? 

(4)  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

(5)  Would  more  {but  shorter)  sections 
be  better? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

XI.  FDIC  Assessment  of  Impact  of 
Federal  Regulation  on  Families 

The  FDIC  has  determined  that  this 
proposed  rule  will  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act  of  1999 
(Pub.  Law  105-277). 

List  of  Subjects 

12CFRPart3 

Administrative  practice  and 
procediu'e.  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Risk. 

12  CFR  Part  208 

Accoimting,  Agriculture,  Banks, 
Banking,  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  Banking,  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  325 

Administrative  practice  and 
procedure,  Bank  deposit  insiirance. 
Banks,  Banking,  Capital  adequacy. 
Reporting  and  recordkeeping 
requirements,  Savings  associations. 
State  non-member  banks. 

12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 


Department  of  the  Treasury 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161, 1818. 
1828(n).  1828  note,  1831n  note,  1835,  3907, 
and  3909. 

§3.4    [Amended] 

2.  In  §3.4: 

A.  The  undesignated  paragraph  is 
designated  as  paragraph  (a); 

B.  The  second  sentence  in  the  newly 
designated  paragraph  (a)  is  revised;  and 

C.  New  paragraph  (b)  is  added  to  read 
as  follows: 

§  3.4    Reservation  of  authority. 

(a)  *   *  *  Similarly,  the  OCC  may  find 
that  a  particular  intangible  asset  need 
not  be  deducted  from  Tier  1  or  Tier  2 
capital.  *  *  * 

(b)  Notwithstanding  the  risk 
categories  in  section  3  of  appendix  A  to 
this  part,  the  OCC  may  find  that  the 
assigned  risk  weight  for  any  asset  or  the 
credit  equivalent  amoimt  or  credit 
conversion  factor  for  any  off-balance 
sheet  item  does  not  appropriately  reflect 
the  risks  imposed  on  a  bank  and  may 
require  another  risk  weight,  credit 
equivalent  amoimt.  or  credit  conversion 
factor  that  the  OCC  deems  appropriate. 
Similarly,  if  no  risk  weight,  credit 
equivalent  amoimt,  or  credit  conversion 
factor  is  specifically  assigned,  the  OCC 
may  assign  any  risk  weight,  credit 
equivalent  eunount,  or  credit  conversion 
factor  that  the  OCC  deems  appropriate. 
In  making  its  determination,  the  OCC 
considers  risks  associated  with  the  asset 
or  off-balance  sheet  item  as  well  as  other 
relevant  factors. 

Appendix  A  to  Part  3 — (Amended] 

3.  In  section  3  of  appendix  A: 

A.  Footnote  11a  in  paragraph  (a)(3)(v)  is 
revised; 

B.  Paragraph  (b)  introductory  text  is 
amended  by  adding  a  new  sentence  at  its 
end; 

C.  Paragraph  (b)(l)(i)  and  footnote  13  are 
removed  and  reserved; 

D.  Paragraph  (b)(l)(ii)  is  revised; 

E.  Paragraph  (b)(l)(iii)  and  footnote  14  are 
removed  and  reserved; 
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F.  Footnotes  16  and  17  in  paragraphs 
{b)(2)(i)  and  (il),  respectively,  are  revised;  and 

G.  Paragraph  (d)  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  3 — Risk-Based  Capital 
Guidelines 


§  3    Risk  CategoriesAVeights  for  On-Balance 
Sheet  Assets  and  Off-Balance  Sheet  Items 


(a)*  *  * 
(3)*   *   * 

l\)  *    *    *  lla 
***** 

(b)  *   *  *  However,  direct  credit 
substitutes,  recourse  obligations,  £md 
securities  issued  in  connection  with  asset 
securitizations  are  treated  as  described  in 
section  3(d)  of  this  appendix  A. 

(D*   *   * 

(ii)  Risk  participations  purchased  in 
bankers'  acceptances. 
***** 

(2)«    *    * 

(j)  *     *     *  16  *     *     * 

(ii)  *  *  *  17  *   *  • 
***** 

(d)  Recourse  obligations,  direct  credit 
substitutes,  and  asset-backed  securities — (1) 
Definitions.  For  purposes  of  this  section  3  of 
this  appendix  A: 

(i)  Covered  representations  and  warranties 
means  representations  and  warranties  that 
are  made  or  assumed  in  connection  with  a 
transfer  of  assets  (including  loan  servicing 
assets)  and  that  obligate  a  bank  to  absorb 
losses  arising  from  credit  risk  in  the  assets 
transferred  or  the  loans  serviced.  Covered 
representations  and  warranties  include 
promises  to  protect  a  party  from  losses 
resulting  from  the  default  or  nonperformance 
of  another  party  or  from  an  insufficiency  in 
the  value  of  the  collateral. 


'•"The  portion  of  raultifamily  residential 
property  loans  that  is  sold  subject  to  a  pro  rata  loss 
sharing  arrangement  may  be  treated  by  the  selling 
bank  as  sold  to  the  extent  that  the  sales  agreement 
provjjles  for  the  purchaser  of  the  loan  to  share  in 
any  loss  incurred  on  the  loan  on  a  pro  rata  basis 
with  the  selling  bank.  The  portion  of  multifamily 
residential  property  loans  sold  subject  to  any  loss 
sharing  arrangement  other  than  pro  rata  sharing  of 
the  loss  shall  be  accorded  the  same  treatment  as  any 
other  asset  sold  under  an  agreement  to  repurchase 
or  sold  with  recourse  under  section  3(d)(2)  of  this 
appendix  A. 

'*  Participations  in  performance-based  standby 
letters  of  credit  are  treated  in  accordance  with 
section  3(d)  of  this  appendix  A. 

"Participations  in  commitments  are  treated  in 
accordance  with  section  3(d)  of  this  appendix  A. 


(ii)  Credit  derivative  means  a  contract  that 
allows  one  party  (the  beneficiary)  to  transfer 
the  credit  risk  of  an  asset  or  off-balance  sheet 
credit  exposure  to  another  party  (the 
guarantor).  The  value  of  a  credit  derivative  is 
dependent,  at  least  in  part,  on  the  credit 
performance  of  a  "reference  asset." 

(iii)  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  assumes  credit 
risk  associated  with  an  on-or  off-balance 
sheet  asset  that  was  not  previously  owned  by 
the  bank  (third-party  asset)  and  the  risk 
assumed  by  the  bank  exceeds  the  pro  rata 
share  of  the  bank's  interest  in  the  third-party 
asset.  If  a  bank  has  no  claim  on  the  third- 
party  asset,  then  the  bank's  assumption  of 
any  risk  of  credit  loss  is  a  direct  credit 
substitute.  Direct  credit  substitutes  include: 

(A)  Financial  guarantee-type  standby 
letters  of  credit  that  support  financial  claims 
on  a  third  party  that  exceed  a  bank's  pro  rata 
share  in  the  financial  claim; 

(B)  Guarantees,  surety  arrangements,  credit 
derivatives  and  similar  instruments  backing 
financial  claims  that  exceed  a  bank's  pro  rata 
share  in  the  financial  claim; 

(C)  Purchased  subordinated  interests  that 
absorb  more  than  their  pro  rata  share  of 
losses  from  the  underlying  assets; 

(D)  Entering  into  a  credit  derivative 
contract  under  which  the  bank  assumes  more 
than  its  pro  rata  share  of  credit  risk  on  a 
third-party  asset; 

(E)  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  securitization 
activities  of  a  third  party;  and 

(F)  Purchased  loan  servicing  assets  if  the 
servicer  is  responsible  for  credit  losses  or  if 
the  servicer  makes  or  assumes  covered 
representations  and  warranties  with  respect 
to  the  loans  ser\'iced.  Cash  advances 
described  in  section  4(d)(l)(vii)  of  this 
appendix  A  are  not  direct  credit  substitutes. 

(iv)  Externally  rated  means  that  an 
instrument  or  obligation  has  received  a  credit 
rating  from  at  leetst  one  nationally  recognized 
statistical  rating  organization. 

(v)  Face  amount  means  the  notional 
principal,  or  face  value,  amount  of  an  off- 
balance  sheet  item;  the  amortized  cost  of  an 
asset  not  held  for  trading  purposes;  and  the 
fair  value  of  a  trading  asset. 

(vi)  Financial  guarantee-type  standby  letter 
of  credit  means  a  letter  of  credit  or  similar 
arrangement  that  represents  an  irrevocable 
obligation  to  a  third-party  beneficiary: 

(A)  To  repay  money  borrowed  by,  or 
advanced  to,  or  for  the  account  of,  a  second 
party  (the  account  party);  or 

(B)  To  make  payment  on  behalf  of  the 
account  party,  in  the  event  that  the  account 
party  fails  to  fulfill  its  obligation  to  the 
beneficiary. 


(vii)  Mortgage  servicer  cash  advance  means 
funds  that  a  mortgage  servicer  advances  to 
ensure  an  uninterrupted  flow  of  payments, 
including  advances  made  to  cover 
foreclosure  costs  or  other  expenses  to 
facilitate  the  timely  collection  of  the  loan.  A 
mortgage  servicer  cash  advance  is  not  a 
recourse  obligation  or  a  direct  credit 
substitute  if: 

(A)  The  servicer  is  entitled  to  full 
reimbursement  and  this  right  is  not 
subordinated  to  other  claims  on  the  cash 
flows  from  the  underlying  asset  pool;  or 

(B)  For  any  one  loan,  the  servicer's 
obligation  to  make  nonreimbursable 
advances  is  contractually  limited  to  an 
insignificant  amount. 

(viii)  Nationally  recognized  statistical 
rating  organization  (NRSRO)  means  an  entity 
recognized  by  the  Division  of  Market 
Regulation  of  the  Securities  and  Exchange 
Commission  (or  any  successor  Division) 
(Commission)  as  a  nationally  recognized 
statistical  rating  organization  for  various 
purposes,  including  the  Commission's 
uniform  net  capital  requirements  for  brokers 
and  dealers. 

(ix)  Recourse  means  the  retention,  by  a 
bank,  of  any  risk  of  credit  loss  directly  or 
indirectly  associated  with  a  transferred  asset 
that  exceeds  a  pro  rata  share  of  that  bank's 
claim  on  the  asset.  If  a  bank  has  no  claim  on 
a  transferred  asset,  then  the  retention  of  any 
risk  of  credit  loss  is  recourse.  A  recourse 
obligation  typically  arises  when  a  bank 
transfers  assets  and  retains  an  explicit 
obligation  to  repurchase  assets  or  to  absorb 
losses  due  to  a  default  on  the  payment  of 
principal  or  interest  or  any  other  deficiency 
in  the  performance  of  the  underlying  obligor 
or  some  other  party.  Recourse  may  also  exist 
implicitly  if  a  bank  provides  credit 
enhancement  beyond  any  contractual 
obligation  to  support  assets  it  has  sold.  The 
following  are  examples  of  recourse 
arrangements: 

(A)  Making  covered  representations  and 
warranties  on  transferred  assets; 

(B)  Retaining  loan  servicing  assets 
pursuant  to  an  agreement  under  which  the 
bank  will  be  responsible  for  losses  associated 
with  the  loans  serviced.  Mortgage  servicer 
cash  advances,  as  defined  in  section 
4(d)(l)(vii)  of  this  appendix  A.  are  not 
recourse  arrangements; 

(C)  Retaining  a  subordinated  interest  that 
absorbs  more  than  its  pro  rata  share  of  losses 
from  the  underlying  assets; 

(D)  Selling  assets  under  an  agreement  to 
repurchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet;  and 

(E)  Selling  loan  strips  without  contractual 
recourse  where  the  maturity 
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substitute  is  converted  to  a  credit  equivalent 
amount  using  a  100%  conversion  factor.  The 
pro  rata  share  of  the  credit  equivalent 
anjount  that  has  been  conveyed  through  a 
risk  participation  is  then  assigned  to 
whichever  risk-weight  category  is  lower:  The 
risk-weight  category  appropriate  to  the 
obligor  in  the  underlying  transaction,  after 
considering  any  associated  guarantees  or 
collateral,  or  the  risk-weight  category 
appropriate  to  the  institution  acquiring  the 
participation.  The  pro  rata  share  of  the  credit 
equivalent  amount  that  has  not  been 
participated  out  is  assigned  to  the  risk-weight 
category  appropriate  to  the  obligor, 
guarantor,  or  collateral. 

(ii)  In  the  case  of  a  direct  credit  substitute 
in  which  the  bank  has  acquired  a  risk 
participation,  the  acquiring  bank's  percentage 
share  of  the  direct  credit  substitute  is 
multiplied  by  the  full  amount  of  the  assets 
that  are  supported  by  the  direct  credit 
substitute  and  converted  using  a  100%  credit 
conversion  factor.  The  resulting  credit 
equivalent  amount  is  then  assigned  to  the 
risk-weight  category  appropriate  to  the 
obligor  in  the  underlying  transaction,  after 
considering  any  associated  guarantees  or 
collateral. 

(iii)  In  the  case  of  a  direct  credit  substitute 
that  takes  the  form  of  a  syndication  where 
each  bank  is  obligated  only  for  its  pro  rata 
share  of  the  risk  and  there  is  no  recourse  to 
the  originating  bank,  each  bank's  credit 
equivalent  amount  will  be  calculated  by 
multiplying  only  its  pro  rata  share  of  the 
assets  supported  by  the  direct  credit 
substitute  by  a  100%  conversion  factor.  The 
resulting  credit  equivalent  amount  is  then 
assigned  to  the  risk-weight  category 
appropriate  to  the  obligor  in  the  underlying 
transaction,  after  considering  any  associated 
guarantees  or  collateral. 

(4)  Externally  rated  positions:  Credit- 
equivalent  amounts  and  risk  weights. — (i) 
Traded  positions.  With  respect  to  a  recourse 
obligation,  direct  credit  substitute,  or  asset- 
backed  security  that  is  a  "traded  position" 
and  that  has  received  an  external  rating  that 
is  one  grade  below  investment  grade  or 
better,  the  bank  shall  multiply  the  face 
amount  of  the  position  by  the  appropriate 
risk  weight,  determined  in  accordance  with 
Table  B.  ^^ 


Table  B 


^*  Stripped  mortgage-backed  securities,  such  as 
interest-only  or  principal-only  strips,  may  be 
assigned  only,  at  a  minimum,  to  the  100%  risk 
category. 


Rating  category 

Examples 

Risk  weight 
(percent) 

Highest  or  second 

AAA,  AA  .. 

20 

highest  invest- 

ment grade. 

Third  highest  in- 

A  

50 

vestment  grade. 

Lowest  invest- 

BBB   

100 

ment  grade. 

One  category 

BB  

200 

below  invest- 

ment grade. 

(ii)  Non-traded  positions.  A  recourse 
obligation  or  direct  credit  substitute  extended 
in  connection  with  a  securitization  that  is  not 
a  "traded  position"  is  assigned  a  risk  weight 
in  accordance  with  section  3(d)(4)(i)  of  this 
appendix  A  if: 

(A)  It  has  been  externally  rated  one 
category  below  investment  grade  or  better  by 
two  NRSROs; 

(B)  The  ratings  are  publicly  available;  and 

(C)  The  ratings  are  based  on  the  same 
criteria  used  to  rate  securities  sold  to  the 
public.  If  the  two  ratings  are  different,  the 
lower  rating  will  determine  the  risk  category 
to  which  the  recourse  obligation  or  direct 
credit  substitute  will  be  assigned. 

(5)  Senior  positions  not  externally  rated. 
For  a  recourse  obligation,  direct  credit 
substitute,  or  asset-backed  security  that  is  not 
externally  rated  but  is  senior  in  all  credit-risk 
related  features  to  a  traded  position 
(including  collateralization),  a  bank  may 
apply  a  risk  weight  to  the  face  amount  of  the 
senior  position  in  accordance  with  section 
3(d)(4)(i)  of  this  appendix  A,  based  upon  the 
traded  position,  subject  to  the  bank  satisfying 
the  OCC  that  this  treatment  is  appropriate. 

(6)  Direct  credit  substitutes  that  are  not 
externally  rated.  A  direct  credit  substitute 
extended  in  connection  with  a  securitization 
that  is  not  externally  rated  may  risk  weight 
the  face  amount  of  the  direct  credit  substitute 
based  on  the  bank's  determination  of  the 
credit  rating  of  the  position,  as  specified  fn 
Table  C.  In  order  to  qualify  for  this  treatment, 
the  bank's  system  for  determining  the  credit 
rating  of  the  direct  credit  substitute  must 
meet  one  of  the  three  alternative  standards 
set  out  in  section  3(d)(6)(i)  through  (iii)  of 
this  appendix  A. 
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Table  C 


Rating  category 

Examples 

Risk  weight 
(percent) 

Highest  or  second 

AAA,  AA  .. 

100 

liighest  invest- 

ment grade. 

Third  highest  in- 

A  

100 

vestment  grade» 

Lowest  invest- 

BBB   

100 

ment  grade. 

One  category 

BB  

200 

below  invest- 

ment grade. 

(i)  Internal  risk  rating  used  for  asset- 
backed  programs.  The  direct  credit  substitute 
is  issued  in  connection  with  an  asset-backed 
commercial  paper  program  sponsored  by  the 
bank  and  the  bank's  internal  credit  risk  rating 
system  is  adequate.  Adequate  internal  credit 
risk  rating  systems  usually  contain  the 
following  criteria:  ^s 

(A)  The  internal  credit  risk  system  is  an 
integral  part  of  the  bank's  risk  management 
system  that  explicitly  incorporates  the  full 
range  of  risks  arising  from  a  bank's 
participation  in  securitization  activities; 

(B)  Internal  credit  ratings  are  linked  to 
measurable  outcomes,  such  as  the  probability 
that  the  position  will  experience  any  loss,  the 
position's  expected  loss  given  default,  and 
the  degree  of  variance  in  losses  given  default 
on  that  position; 

(C)  The  bank's  internal  credit  risk  system 
must  separately  consider  the  risk  associated 
with  the  underlying  loans  or  borrowers,  and 
the  risk  associated  with  the  structure  of  a 
particular  securitization  transaction; 

(D)  The  b^k's  internal  credit  risk  system 
must  identify  gradations  of  risk  among 
"pass"  assets  and  other  risk  positions; 

(E)  The  bank  must  have  clear,  explicit 
criteria  that  are  used  to  classify  assets  into 
each  internal  risk  grade,  including  subjective 
factors; 

(F)  The  bank  must  have  independent  credit 
risk  management  or  loan  review  personnel 
assigning  or  reviewing  the  credit  risk  ratings; 

(G)  An  internal  audit  procedure  should 
periodically  verify  that  internal  risk  ratings 
are  assigned  in  accordance  with  the  banking 
organization's  established  criteria. 

(H)  The  bank  must  monitor  the 
performance  of  the  internal  credit  risk  ratings 
assigned  to  nonrated,  nontraded  direct  credit 
substitutes  over  time  to  determine  the 
appropriateness  of  the  initial  credit  risk 


25  The  adequacy  of  a  bank's  use  of  its  internal 
credit  risk  rating  system  must  be  demonstrated  to 
the  OCC  considering  the  criteria  listed  in  this 
section  and  the  size  and  complexity  of  the  credit 
exposures  assumed  by  the  bank. 


rating  assignment  and  adjust  individual 
credit  risk  ratings,  or  the  overall  internal 
credit  risk  ratings  system,  as  needed;  and 

(I)  The  internal  credit  risk  system  must 
make  credit  risk  rating  assumptions  that  are 
consistent  with,  or  more  conservative  than, 
the  credit  risk  rating  assumptions  and 
methodologies  of  NRSROs. 

(ii)  Program  ratings.  The  direct  credit 
substitute  is  issued  in  connection  with  a 
securitization  program  and  a  NRSRO  (or 
other  entity  satisfactory  to  the  OCC)  has 
reviewed  the  terms  of  the  securitization  and 
stated  a  rating  for  positions  associated  with 
the  program.  If  the  program  has  options  for 
different  combinations  of  assets,  standards, 
internal  credit  enhancements  and  other 
relevant  factors,  and  the  NRSRO  or  other 
entity  specifies  ranges  of  rating  categories  to 
them,  the  bank  may  apply  the  rating  category 
applicable  to  the  option  that  corresponds  to 
the  bank's  position.  The  bank  must 
demonstrate  to  the  OCC's  satisfaction  that  the 
credit  risk  rating  assigned  to  the  program 
meets  the  same  standards  generally  used  by    ■ 
NRSROs  for  rating  traded  positions.  In 
addition,  the  bank  must  also  demonstrate  to 
the  OCC's  satisfaction  that  the  criteria 
underlying  the  NRSRO's  assignment  of 
ratings  for  the  program  are  satisHed  for  the 
particular  direct  credit  substitute  issued  by 
the  bank.  If  a  bank  participates  in  a 
securitization  sponsored  by  another  party, 
the  OCC  may  authorize  the  bank  to  use  this 
approach  based  on  a  program  rating  obtained 
by  the  sponsor  of  the  program. 

(iii)  Computer  program.  The  bank  is  using 
an  acceptable  credit  assessment  computer 
program  to  determine  the  rating  of  a  direct 
credit  substitute  extended  in  connection  with 
a  securitization.  A  NRSRO  (or  another  entity 
approved  by  the  OCC)  must  have  developed 
the  computer  program  emd  the  bank  must 
demonstrate  to  the  OCC's  satisfaction  that 
ratings  under  the  program  correspond 
credibly  and  reliably  with  the  rating  of  traded 
positions. 

(7)  Off-balance  sheet  securitized  assets 
subject  to  early  amortization.  An  asset  that  is 
sold  by  a  bank  into  a  revolving  securitization 
sponsored  by  the  bank,  notwithstanding  such 
sale,  shall  be  converted  to  an  on-balance 
sheet  credit  equivalent  using  a  100% 
conversion  factor,  and  assigned  to  the  20 
percent  risk-weight  category,  if  the 
securitization  has  an  early  amortization 
feature.2^  The  total  capital  requirement  for 
these  assets,  including  capital  charges  arising 
from  any  retained  recourse  or  direct  credit 
substitute,  may  not  exceed  8%  of  the  amount 
of  the  assets  in  the  securitization. 


2^  This  requirement  does  not  apply  to  interests 
that  the  seller  has  retained. 


(8)  Limitations  on  risk-based  capital 
requirements — (i)  Low-level  exposure  rule.  If 
the  maximum  contractual  liability  or 
exposure  to  loss  retained  or  assumed  by  a 
bank  is  less  than  the  effective  risk-based 
capital  requirement  for  the  asset  supported 
by  the  bank's  position,  the  risk  based  capital 
required  under  this  appendix  A  is  limited  to 
the  bank's  contractual  liability;  less  any 
recourse  liability  account  established  in 
accordance  with  generally  accepted 
accounting  principles. 

(ii)  Related  on-balance  sheet  assets.  If  an 
asset  is  included  in  the  calculation  of  the 
risk-based  capital  requirement  under  this 
section  3(d)  of  this  appendix  A  and  also 
appears  as  an  asset  on  a  bank's  balance  sheet, 
the  asset  is  risk-weighted  only  under  this 
section  3(d)  of  this  appendix  A,  except  in  the 
case  of  loan  servicing  assets  and  similar 
arrangements  with  embedded  recourse 
obligations  or  direct  credit  substitutes.  In  that 
case,  both  the  on-balance  sheet  servicing 
assets  and  the  related  recourse  obligations  or 
direct  credit  substitutes  are  incorporated  into 
the  risk-based  capital  calculation. 
***** 

4.  In  appendix  A,  Table  2,  "100  Percent 
Conversion  Factor,"  Item  1  is  revised  to  read 
as  follows: 


Table  2 — Credit  Conversion  Factors  for  Off- 
Balance  Sheet  Items 

100  Percent  Conversion  Factor 

1.  [Reserved) 
•         *         •         •         * 

Dated:  February  9,  2000. 
John  D.  Hawke,  |r.. 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
12  CFR  Chapter  II 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  208  and  225  of  chapter  II  of 
title  12  of  the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24.  36.  92(a),  93(a), 
248(a),  248(c),  321-338a,  371d,  461,  481-486. 
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1831r-l.  1835(a),  18)  2 
3310,  3331-3351,  an  1 
78b.  781(b),  781(g).  7^( 
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D.  hi  section  ///. 
through  3,  footnotes 
redesignated  as 
and  paragraph  4  is 

E.  hi  section  ///. 
paragraph  and  par  t; 

F.  hi  sections  " 
46  is  removed  and 
51  are  redesignate(  I 
through  48;  and 

G.  In  section  IV. 
removed. 


to  part  208: 
int^ductory  paragraphs 
sed; 
undesi  gnated  fifth 

at  the  end  of  section 

.,  paragraph  3  is 
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paragraphs  1 
25  through  37  are 
fo(^tnotes  23  through  35, 
revised; 

I.,  the  introductory 
graph  1  are  revised; 

and  /77.E.,  footnote 
footnotes  47  through 
as  footnotes  44 


HID 


J.,  footnote  52  is 
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a  material  effect  on  the  level  or  composition 
of  the  institution's  capital  base.* 
***** 

H/.  *  *  * 

A.  *   *   * 

The  Federal  Reserve  will,  on  a  case-by-case 
basis,  determine  the  appropriate  risk  weight 
for  any  asset  or  the  credit  equivalent  amount 
of  an  off-balance  sheet  item  that  does  not  fit 
wholly  within  the  terms  of  one  of  the  risk 
weight  categories  set  forth  below  or  that 
imposes  risks  on  a  bemk  that  are 
incommensurate  with  the  risk  weight 
otherwise  specified  below  for  the  asset  or  off- 
balance  sheet  item.  In  addition,  the  Federal 
Reserve  will,  on  a  case-by-case  basis, 
determine  the  appropriate  credit  conversion 
factor  for  any  off-balance  sheet  item  that  does 
not  fit  wholly  within  the  terms  of  one  of  the 
credit  conversion  factors  set  forth  below  or 
that  imposes  risks  on  a  bank  that  are 
incommensurate  with  the  credit  conversion 
factors  otherwise  specified  below  for  the  off- 
balance  sheet  item.  In  making  such  a 
determination,  the  Federal  Reserve  will 
consider  the  similarity  of  the  asset  or  off- 
balance  sheet  item  to  assets  or  off-balance 
sheet  items  explicitly  treated  in  the 
guidelines,  as  well  as  other  relevant  factors. 
***** 

B.  *    *   * 

3.  Recourse  obligations,  direct  credit 
substitutes,  and  asset-  and  mortgage-backed 
securities.  Direct  credit  substitutes,  assets 
transferred  with  recourse,  and  securities 
issued  in  connection  with  asset 
securitizations  and  structured  financings  are 
treated  as  described  below.  Use  of  the  term 
"asset  securitizations"  or  "securitizations"  in 
this  rule  includes  structured  financings,  as 
well  as  asset  securitization  treinsactions. 

a.  Definitions — (i)  Credit  derivatives  are  on- 
or  off-balance  sheet  notes  or  contracts  that 
allow  one  party  (the  "beneficiary")  to  transfer 
the  credit  risk  of  a  "reference  asset,"  which 
it  often  owns,  to  another  party  (the 
"guarantor").  The  value  of  a  credit  derivative 
is  dependent,  at  least  in  part,  on  the  credit 
performance  of  the  reference  asset,  which 
typically  is  a  publicly  traded  loan  or 
corporate  bond. 

(ii)  Credit-enhancing  representations  and 
warranties  means  representations  and 
warranties  extended  by  a  bank  when  it 
transfers  assets  (including  loan  servicing 
assets)  or  assumed  by  the  bank  when  it 
purchases  loan  servicing  assets  that  obligate 
the  bank  to  absorb  credit  losses  on 
transferred  assets  or  serviced  loans.  These 
representations  and  warranties  typically  arise 
when  the  bank  agrees  to  protect  purchasers 
or  some  other  party  fi-om  losses  due  to  the 
default  or  nonperformance  of  the  obligor  on 
the  transferred  assets  or  serviced  loans,  or 
insufficiency  in  the  value  of  collateral 
supporting  the  transferred  assets  or  serviced 
loans. 

(iii)  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  assumes,  in 


■*  Consultation  would  not  ordinarily  be  necessary 
if  an  instrument  were  redeemed  with  the  proceeds 
of.  or  replaced  by,  a  tike  amount  of  a  similar  or 
higher  quality  capital  instrument  and  the 
organization's  capital  position  is  considered  fully 
adequate  by  the  Federal  Reserve. 


form  or  in  substance,  any  risk  of  credit  loss 
directly  or  indirectly  associated  with  a  third- 
party  asset  or  other  financial  claim,  that 
exceeds  the  bank's  pro  rata  share  of  the  asset 
or  claim.  If  the  bank  has  no  claim  on  the 
asset,  then  the  assumption  of  any  risk  of  loss 
is  a  direct  credit  substitute.  Direct  credit 
substitutes  include,  but  are  not  limited  to: 

[1]  Financial  guarantee-type  standby  letters 
of  credit  that  support  financial  claims  on  the 
account  party; 

(2)  Guarantees,  siu-ety  arrangements,  credit 
derivatives,  and  irrevocable  guarantee-type 
instruments  backing  financial  claims  such  as 
outstanding  securities,  loans,  or  other 
financial  liabilities,  or  that  back  off-balance 
sheet  items  against  which  risk-based  capital 
must  be  maintained; 

(3)  Purchased  subordinated  interests  or 
securities  that  absorb  more  than  their  pro 
rata  share  of  losses  from  the  underlying 
assets: 

(4)  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
obligations  of  an  account  party;  and 

(5)  Purchased  loan  servicing  assets  if  the 
servicer  is  responsible  for  credit  losses 
associated  vdth  the  loans  being  serviced 
(other  than  mortgage  servicer  cash  advances 
as  defined  in  paragraph  ///.B.3.a.(vi)  of  this 
section),  or  if  the  servicer  makes  or  assumes 
credit-enhancing  representations  and 
warranties  with  respect  to  the  serviced  loans. 

(iv)  Externally  rated  means,  with  respect  to 
an  instrument  or  obligation,  that  the 
instrument  or  obligation  has  received  a  credit 
rating  from  a  nationally-recognized  statistical 
rating  organization. 

(v)  Financial  guarantee-type  standby  letter 
of  credit  means  any  letter  of  credit  or  similar 
arrangement,  however  named  or  described, 
that  represents  an  irrevocable  obligation  to 
the  beneficiary  on  the  part  of  the  issuer: 

(1)  To  repay  money  borrowed  by,  advanced 
to,  or  for  the  account  of,  the  account  party; 

or 

(2)  To  make  payment  on  account  of  any 
indebtedness  undertaken  by  the  account 
party  in  the  event  that  the  account  party  fails 
to  fulfill  its  obligation  to  the  beneficiary. 

(vi)  Mortgage  servicer  cash  advance  means 
funds  that  a  residential  mortgage  loan 
servicer  advances  to  ensure  an  uninterrupted 
flow  of  payments  or  the  timely  collection  of 
residential  mortgage  loans,  including 
disbursements  made  to  cover  foreclosure 
costs  or  other  expenses  arising  from  a 
mortgage  loan  to  facilitate  its  timely 
collection.  A  mortgage  servicer  cash  advance 
is  not  a  recourse  obligation  or  a  direct  credit 
substitute  if  the  mortgage  servicer  is  entitled 
to  full  reimbursement  or,  for  any  one 
residential  mortgage  loan,  nonreimbursable 
advances  are  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  on  that  loan. 

(vii)  Nationally  recognized  statistical  rating 
organization  means  an  entity  recognized  by 
the  Division  of  Market  Regulation  of  the 
Securities  and  Exchange  Commission  as  a 
nationally  recognized  statistical  rating 
organization  for  various  purposes,  including 
the  Commission's  uniform  net  capital 
requirements  for  brokers  and  dealers  (17  CFR 
240.15c3-l(c)(2)(vi)(E).  (F),  and  (H)). 

(viii)  Recourse  means  an  arrangement  in 
which  a  bank  retains,  in  form  or  in 
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substance,  any  risk  of  credit  loss  directly  or 
Indirectly  associated  with  a  transferred  asset 
that  exceeds  a  pro  rata  share  of  the  bank's 
claim  on  the  asset.  If  a  bank  has  no  claim  on 
a  transferred  asset,  then  the  retention  of  any 
risk  of  loss  is  recourse.  A  recourse  obligation 
typically  arises  when  an  institution  transfers 
assets  and  retains  an  obligation  to  repurchase 
the  assets  or  absorb  losses  due  to  a  default 
of  principal  or  interest  or  any  other 
deficiency  in  the  performance  of  the 
underlying  obligor  or  some  other  party. 
Recourse  may  exist  implicitly  where  a  bank 
provides  credit  enhancement  beyond  any 
contractual  obligation  to  support  assets  it  has 
sold.  Recourse  obligations  include,  but  are 
not  limited  to: 

(7)  Credit-enhancing  representations  and 
warranties  on  the  transferred  assets  that 
obligate  the  servicer  to  absorb  credit  losses, 
including  early-default  clauses; 

[2]  Retained  loan  servicing  assets  if  the 
servicer  is  responsible  for  losses  associated 
with  the  loans  being  serviced  other  than 
mortgage  servicer  cash  advances  as  defined 
in  paragraph  /Z/.B.3.a.(vi)  of  this  section. 

(3)  Retained  subordinated  interests  or 
securities  or  credit  derivatives  that  absorb 
more  than  their  pro  rata  share  of  losses  from 
the  underlying  assets; 

(4)  Assets  sold  under  an  agreement  to 
repurchase  if  the  assets  are  not  already 
included  on  the  balance  sheet;  and 

(5)  Loan  strips  sold  without  direct  recourse 
where  the  maturity  of  the  transferred  loan 
that  is  drawn  is  shorter  than  the  maturity  of 
the  commitment. 

(ix)  Securitization  means  the  pooling  and 
repackaging  of  loans  or  other  credit 
exposures  into  securities  that  can  be  sold  to 
investors.  For  purposes  of  this  appendix  A, 
securitization  also  includes  structured 
finance  transactions  or  programs  that 
generally  create  stratified  credit  risk 
positions  whose  performance  is  dependent 
upon  an  underlying  pool  of  credit  exposures, 
including  loans  and  commitments. 

(x)  Traded  position  means  a  recourse 
obligation,  direct  credit  substitute,  or  asset-or 
mortgage-backed  security  that  is  retained, 
assumed,  or  issued  in  connection  with  an 
asset  securitization  and  that  is  rated  with  a 
reasonable  expectation  that,  in  the  near 
future: 

(J)  The  position  would  be  sold  to  investors 
relying  on  the  rating;  or 

[2]  A  third  party  would,  in  reliance  on  the 
rating,  enter  into  a  transaction  such  as  a 
purchase,  loan,  or  repurchase  agreement 
involving  the  position. 

b.  Amount  of  position  to  be  included  in 
risk-weighted  assets.  Other  types  of  recourse 
obligations  or  direct  credit  substitutes,  other 
than  those  listed  in  section  III.B.3.b.(i)(I) 
through  (7)  of  this  appendix  A,  should  be 
treated  in  accordance  with  the  principles 
contained  in  section  III.B.3.  of  this  appendix 
A.  The  treatment  of  direct  credit  substitutes 
that  have  been  syndicated  or  in  which  risk 
participations  have  been  conveyed  or 
acquired  is  set  forth  in  section  ///.D.l  of  this 
appendix  A. 

(i)  General  rule  for  determining  the  credit 
equivalent  amount  and  risk  weight  of 
recourse  obligations  and  direct  credit 
substitutes.  Except  as  otherwise  provided  in 


section  in  of  this  appendix  A,  the  risk 
weighted  asset  amount  or  the  credit 
equivalent  amount  for  a  recourse  obligation 
or  direct  credit  substitute  is  the  full  amount 
of  the  credit  enhanced  assets  firom  which  risk 
of  credit  loss  is  directly  or  indirectly  retained 
or  assumed.  This  credit  equivalent  amount  is 
assigned  to  the  risk  weight  category 
appropriate  to  the  obligor  or,  if  relevant,  the 
guarantor  or  nature  of  any  collateral.  Thus,  a 
bank  that  extends  a  partial  direct  credit 
substitute,  e.g.,  a  financial  standby  letter  of 
credit,  that  absorbs  the  first  10  percent  of  loss 
on  a  transaction,  must  maintain  capital 
against  the  full  amount  of  the  assets  being 
supported.  Furthermore,  for  direct  credit 
substitutes  that  are  on-balance  sheet  assets, 
e.g.,  purchased  subordinated  securities, 
banks  must  maintain  capital  against  the 
amount  of  the  direct  credit  substitutes  and 
the  full  amount  of  the  assets  being  supported, 
i.e.,  all  more  senior  positions.  This  treatment 
is  subject  to  the  low-level  capital  rule 
discussed  in  section  UI.B.3.c.i.  of  this 
appendix  A.  For  purposes  of  this  appendix 
A,  the  full  amount  of  the  credit  enhiuiced 
assets  from  which  risk  of  credit  loss  is 
directly  or  indirectly  retained  or  assumed 
means  for: 

(I)  A  financial  guarantee-type  standby 
letter  of  credit,  surety  arrangement,  credit 
derivative,  guarantee,  or  irrevocable 
guarantee-type  instruments,  the  full  amount 
of  the  assets  that  the  direct  credit  substitute 
fully  or  partially  supports; 

[2]  A  subordinated  interest  or  security,  the 
amount  of  the  subordinated  interest  or 
security  plus  all  more  senior  interests  or 
securities; 

[3]  Mortgage  servicing  assets  that  are 
recourse  obligations  or  direct  credit 
substitutes,  the  outstanding  amount  of  the 
loans  serviced; 

[4]  Credit-enhancing  representations  and 
warranties,  the  amount  of  the  assets  subject 
to  the  representations  or  warranties; 

(5)  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
obligations  of  an  account  party,  the  full 
amount  of  the  enhanced  financial 
obligations; 

(6)  Loans  strips,  the  amount  of  the  loans: 
and 

(7)  For  assets  sold  with  recourse,  the 
amount  of  assets  for  which  risk  of  loss  is 
directly  or  indirectly  retained,  less  any 
applicable  recourse  liability  account 
established  in  accordance  with  generally 
accepted  accounting  principles. 

(ii)  Determining  the  credit  risk  weight  of 
recourse  obligations,  direct  credit  substitutes, 
and  asset-  and  mortgage-backed  securities 
that  are  rated  within  one  of  the  five  highest 
rating  categories.  (J)  A  traded  position  is 
eligible  for  the  risk-based  capital  treatment 
described  in  this  paragraph  if  its  external 
rating  is  within  one  of  the  five  highest  rating 
categories,  e.g..  AAA  through  BB.  used  by  a 
nationally-recognized  statistical  rating 
organization.  A  recourse  obligation,  direct 
credit  substitute,  or  asset-  or  mortgage-backed 
security  which  is  not  externally  rated  but  is 
senior  in  all  respects  to  a  traded  position  that 
is  externally  rated,  including  access  to  any 
collateral,  is  also  eligible  for  the  risk-based 
capital  treatment  described  in  this  paragraph 


///.B.3.b.(ii)  as  if  it  had  the  same  rating  as  the 
traded  position.  This  treatment  for  the 
unrated  senior  position  is  subject  to  current 
and  prospective  supervisory  guidance  on  a 
case-by-case  basis. 

[A)  Two  highest  investment  grades.  Except 
as  otherwise  provided  in  section  ///.  of  this 
appendix  A,  the  face  amount  of  a  recourse 
obligation,  direct  credit  substitute,  or  an 
asset-  or  mortgage-backed  security  that  is 
rated  in  either  of  the  two  highest  investment 
grade  categories,  e.g.,  AAA  or  AA,  is  assigned 
to  the  20  percent  risk  category. 

[B]  Third  highest  investment  grade.  Except 
as  otherwise  provided  in  this  section  ///.  of 
this  appendix  A,  the  face  amount  of  a 
recourse  obligation,  direct  credit  substitute, 
or  an  asset-or  mortgage-backed  security  that 
is  rated  in  the  third  highest  investment  grade 
category,  e.g.,  A,  is  assigned  to  the  50  percent 
risk  category. 

[Q  Lowest  investment  grade.  Except  as 
otherwise  provided  in  this  section  III.  of  this 
appendix  A,  the  face  amount  of  a  recourse 
obligation,  direct  credit  substitute,  or  an 
asset-or  mortgage-backed  security  that  is 
rated  in  the  lowest  investment  grade 
category,  e.g.,  BBB,  is  assigned  to  the  100 
percent  risk  category. 

(D)  One  category  below  investment  grade. 
Except  as  otherwise  provided  in  this  section 
lU.  of  this  appendix  A,  the  face  amount  of  a 
recourse  obligation,  direct  credit  substitute, 
or  an  asset-or  mortgage-backed  security  that 
is  rated  in  the  next  lower  category  below  the 
lowest  investment  grade  category,  e.g..  BB,  is 
assigned  a  200  percent  risk  weight. 

(2)  Nontraded  recourse  obligations,  direct 
credit  substitutes,  or  asset-or  mortgage- 
backed  securities  that  are  retained,  assumed 
or  issued  in  connection  with  an  asset 
securitization  also  are  eligible  for  the 
treatment  described  in  this  paragraph 
///.B.3.b.(ii)  if  they  are  externally  rated  within 
one  of  the  five  highest  rating  categories  by 
two  nationally-recognized  statistical  rating 
organizations,  the  ratings  are  publicly 
available,  and  the  ratings  are  based  on  the 
same  criteria  used  to  rate  securities  sold  to 
the  public. 

[3]  A  direct  credit  substitute  extended  in 
connection  with  an  asset  securitization  that 
is  not  a  traded  position  and  is  not  externally 
rated  by  a  nationally-recognized  statistical 
rating  organization  (such  as  a  letter  of  credit) 
mav  be  eligible  for  the  treatment  described  in 
section  ;//.B.3.b.(ii)(l)(C)  and  (D)  of  this 
appendix  A.  i.e..  a  minimum  risk  weight  of 
100  percent,  if  it  satisfies  the  criteria  of  one 
of  the  following  approaches  deemed 
appropriate  for  the  institution  by  the  Federal 
Reserve: 

(A]  A  bank,  under  its  qualifying  internal 
risk  rating  system,  assigns  an  internal  rating 
to  a  direct  credit  substitute  extended  to  an 
asset-backed  commercial  paper  program  that 
is  equivalent  to  an  external  credit  rating  one 
categon,'  below  investment  grade  or  higher 
provided  by  a  nationally  recognized 
statistical  rating  oi^anization.  A  qualifying 
internal  risk  rating  system  must  be  reviewed 
and  deemed  appropriate  by  the  Federal 
Reserve  and  must  satisfy  the  following 
criteria  and  any  other  prudential  standards 
that  the  Federal  Reser\e  determines  are 
necessary.  Qualifying  internal  risk  rating 
svstems  at  a  minimum  must: 
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computer  program  correspond  credibly  and 
reliably  with  the  ratings  assigned  by  the 
rating  agencies  to  publicly  traded  securities. 

(iii)  Determining  the  credit  risk  weight  for 
off-balance  sheet  securitized  assets  that  are 
subject  to  early  amortization  provisions.  If  a 
bank  securitizes  revolving  assets,  such  as 
credit  cards,  home  equity  lines,  or 
commercial  loans  issued  under  lines  of 
credit,  in  a  securitization  transaction  that  it 
has  sponsored  and  which  includes  early 
amortization  provisions,  then  the  sponsoring 
bank  must  maintain  risk-based  capital  against 
the  off-balance  sheet  securitized  assets  from 
the  inception  of  the  transaction.  An  early 
amortization  feature  is  a  provision  that, 
under  specified  conditions,  returns  principal 
to  investors  prior  to  the  expected  payment 
dates  and  generally  is  a  result  of  a 
deteriorating  portfolio.  The  securitized,  off- 
balance  sheet  assets  are  to  be  converted  to  an 
on-balance  sheet  credit  equivalent  amount 
using  the  100  percent  conversion  factor  and 
assigned  to  the  20  percent  risk  category. 
However,  this  capital  requirement,  when 
combined  with  the  capital  requirements  for 
any  retained  recourse  or  direct  credit 
substitute  associated  with  the  securitized 
assets,  is  limited  to  a  total  of  8  percent  of  the 
off-balance  sheet  securitized  assets. 

c.  Limitations  on  risk-based  capital 
requirements,  (i)  Low-level  exposure.  If  the 
maximum  contractual  liability  or  exposure  to 
loss  retained  or  assumed  by  a  bank  in 
connection  with  a  recourse  obligation  or  a 
direct  credit  substitute  is  less  than  the 
effective  risk-based  capital  requirement  for 
the  enhanced  assets,  the  risk-based  capital 
requirement  is  limited  to  the  maximum 
contractual  liability  or  exposure  to  loss,  less 
any  liability  account  established  in 
accordance  with  generally  accepted 
accounting  principles.  This  limitation  does 
not  apply  to  assets  sold  with  implicit 
recourse. 

(ii)  Mortgage-related  securities  or 
participation  certificates  retained  in  a 
mortgage  loan  swap.  If  a  bank  holds  a 
mortgage-related  security  or  a  participation 
certificate  as  a  result  of  a  mortgage  loan  swap 
with  recourse,  capital  is  required  to  support 
the  recourse  obligation  plus  the  percentage  of 
the  mortgage-related  security  or  participation 
certificate  that  is  not  covered  by  the  recourse 
obligation.  The  total  amount  of  capital 
required  for  the  on-balance  sheet  asset  and 
the  recourse  obligation,  however,  is  limited 
to  the  capital  requirement  for  the  underlying 
loans,  calculated  as  if  the  bank  continued  to 
hold  these  loans  as  an  on-balance  sheet  asset. 

(iii)  Related  on-balance  sheet  assets.  If  a 
recourse  obligation  or  direct  credit  substitute 
subject  to  section  III.B.2.  of  this  appendix  A 
also  appears  as  a  balance  sheet  asset,  the 
balance  sheet  asset  is  not  included  in  a 
bank's  risk-weighted  assets  to  the  extent  the 
value  of  the  balance  sheet  asset  is  already 
included  in  the  off-balance  sheet  credit 
equivalent  amount  for  the  recourse  obligation 
or  direct  credit  substitute,  except  in  the  case 
of  loan  servicing  assets  and  similar 
arrangements  with  embedded  recourse 
obligations  or  direct  credit  substitutes.  In  the 
latter  cases,  both  the  on-balance  sheet  assets 
and  the  related  recourse  obligations  and 


direct  credit  substitutes  are  incorporated  into 
the  risk-based  capital  calculation. 


4.  Category  4: 100  percent,  a.  All  assets  not 
included  in  the  categories  above  are  assigned 
to  this  category,  which  comprises  standard 
risk  assets.  The  bulk  of  the  assets  typically 
found  in  a  loan  portfolio  would  be  assigned 
to  the  100  percent  category. 

b.  This  category  includes  long-term  claims 
on,  and  the  portions  of  long-term  claims  that 
are  guaranteed  by,  non-OECD  banks,  and  all 
claims  on  non-OECD  central  governments 
that  entail  some  degree  of  transfer  risk.^*  This 
category  includes  all  claims  on  foreign  and 
domestic  private-sector  obligors  not  included 
in  the  categories  above  {including  loans  to 
nondepository  financial  institutions  and 
bank  holding  companies);  claims  on 
commercial  firms  owned  by  the  public 
sector;  customer  liabilities  to  the  bank  on 
acceptances  outstanding  involving  standard 
risk  claims;  ^^  investments  in  fixed  assets, 
premises,  and  other  real  estate  owned; 
common  and  preferred  stock  of  corporations, 
including  stock  acquired  for  debts  previously 
contracted;  all  stripped  mortgage-backed 
securities  and  similar  instruments;  and 
commercial  and  consumer  loans  (except 
those  assigned  to  lower  risk  categories  due  to 
recognized  guarantees  or  collateral  and  loans 
secured  by  residential  property  that  qualify 
for  a  lower  risk  weight). 

c.  Also  included  in  this  category  are 
industrial-development  bonds  and  similar 
obligations  issued  under  the  auspices  of  state 
or  political  subdivisions  of  the  OECD-based 
group  of  countries  for  the  benefit  of  a  private 
party  or  enterprise  where  that  party  or 
enterprise,  not  the  government  entity,  is 
obligated  to  pay  the  principal  and  interest, 
and  all  obligations  of  states  or  political 
subdivisions  of  countries  that  do  not  belong 
to  the  OECD-based  group. 

d.  The  following  assets  also  are  assigned  a 
risk  weight  of  100  percent  if  they  have  not 
been  deducted  from  capital:  Investments  in 
unconsolidated  companies,  joint  ventures,  or 
associated  companies;  instruments  that 
qualify  as  capital  issued  by  other  banking 
organizations;  and  any  intangibles,  including 
those  that  may  have  been  grandfathered  into 
capital. 

rj    *     *     * 

The  face  amount  of  an  off-balance  sheet 
item  is  generally  incorporated  into  risk- 
weighted  assets  in  two  steps.  The  face 
amount  is  first  multiplied  by  a  credit 


^*  Such  assets  include  all  nonlocal  currency 
claims  on,  and  the  portions  of  claims  that  are 
guaranteed  by,  non-OEOD  central  governments  and 
those  portions  of  local  currency  claims  on,  or 
guaranteed  by,  non-OECD  central  governments  that 
exceed  the  local  currency  liabilities  held  by 
subsidiary  depository  institutions. 

3' Customer  liabilities  on  acceptances  outstanding 
involving  nonstandard  risk  claims,  such  as  claims 
on  U.S.  depository  institutions,  are  assigned  to  the 
risk  category  appropriate  to  the  identity  of  the 
obligor  or,  if  relevant,  the  nature  of  the  collateral 
or  guarantees  backing  the  claims.  Portions  of 
acceptances  conveyed  as  risk  participations  to  U.S. 
depository  institutions  or  foreign  banks  are  assigned 
to  the  20  percent  risk  category  appropriate  to  short- 
term  cladms  guaranteed  by  U.S.  depository 
institutions  and  foreign  banks. 
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conversion  factor,  except  for  direct  credit 
substitutes  and  recourse  obligations  as 
discussed  in  section  III.D.l.  of  this  appendix 
A.  The  resultant  credit  equivalent  amount  is 
assigned  to  the  appropriate  risk  category 
according  to  the  obligor  or,  if  relevant,  the 
guarantor  or  the  nature  of  the  collateral.^" 
Attachment  IV  to  this  appendix  A  sets  forth 
the  conversion  factors  for  various  types  of 
off-balance  sheet  items. 

1.  Items  with  a  100  percent  conversion 
factor,  a.  Except  as  otherwise  provided  in 
section  III.B.3.  of  this  appendix  A,  the  full 
amount  of  an  asset  or  transaction  supported, 
in  whole  or  in  part,  by  a  direct  credit 
substitute  or  a  recourse  obligation.  Direct 
credit  substitutes  and  recourse  obligations 
are  defined  in  section  III.B.3.  of  this 
appendix  A. 

b.  Sale  and  repurchase  agreements  and 
forward  agreements.  Forward  agreements  are 
legally  binding  contractual  obligations  to 
purchase  assets  with  certain  drawdown  at  a 
specified  future  date.  Such  obligations 
include  forward  purchases,  forward  forward 
deposits  placed, 3«  and  partly-paid  shares  and 
securities;  they  do  not  include  commitments 
to  make  residential  mortgage  loans  or 
forward  foreign  exchange  contracts. 

c.  Securities  lent  by  a  bank  are  treated  in 
one  of  two  ways,  depending  upon  whether 
the  lender  is  at  risk  of  loss.  If  a  bank,  as  agent 
for  a  customer,  lends  the  customer's 
securities  and  does  not  indemnify  the 
customer  against  loss,  then  the  transaction  is 
excluded  from  the  risk-based  capital 
calculation.  If,  alternatively,  a  bank  lends  its 
own  securities  or,  acting  as  agent  for  a 
customer,  lends  the  customer's  securities  and 
indemnifies  the  customer  against  loss,  the 
transaction  is  converted  at  100  percent  and 
assigned  to  the  risk  weight  category 
appropriate  to  the  obligor,  or  if  applicable  to 
any  collateral  delivered  to  the  lending  bank, 
or,  the  independent  custodian  acting  on  the 
lending  bank's  behalf.  Where  a  bank  is  acting 
as  agent  for  a  customer  in  a  transaction 
involving  the  lending  or  sale  of  securities 
that  is  collateralized  by  cash  delivered  to  the 
bank,  the  transaction  is  deemed  to  be 
collateralized  by  cash  on  deposit  in  the  bank 
for  purposes  of  determining  the  appropriate 
risk-weight  category,  provided  that  any 
indemnification  is  limited  to  no  more  than 
the  difference  between  the  market  value  of 
the  securities  and  the  cash  collateral  received 
and  any  reinvestment  risk  associated  with 
that  cash  collateral  is  borne  by  the  customer. 

d.  In  the  case  of  direct  credit  substitutes  in 
which  a  risk  participation  *•'  has  been 
conveyed,  the  full  amount  of  the  assets  that 


'"The  sufficiency  of  collateral  and  guarantees  for 
off-balance-sheet  items  is  determined  by  the  market 
value  of  the  collateral  or  the  amount  of  the 
guarantee  in  relation  to  the  face  amount  of  the  item, 
except  for  derivative  contracts,  for  which  this 
determination  is  generally  made  in  relation  to  the 
credit  equivalent  amount.  Collateral  and  guarantees 
are  subject  to  the  same  provisions  noted  under 
section  III.B.  of  this  appendix  A. 

^s  Forvvard  forward  deposits  accepted  are  treated 
as  intert^st  rate  contracts. 

■•"That  is,  a  participation  in  which  the  originating 
bank  remains  liable  to  the  beneficiary  for  the  full 
amount  of  the  direct  credit  substitute  if  the  party 
that  has  acquired  the  participation  fails  to  pay  when 
the  instrument  is  drawn. 


are  supported,  in  whole  or  in  part,  by  the 
credit  enhancement  are  converted  to  a  credit 
equivalent  amount  at  100  percent.  However, 
the  pro  rata  share  of  the  credit  equivalent 
amount  that  has  been  conveyed  through  a 
risk  participation  is  assigned  to  whichever 
risk  category  is  lower:  the  risk  category 
appropriate  to  the  obligor,  after  considering 
any  relevant  guarantees  or  collateral,  or  the 
risk  category  appropriate  to  the  institution 
acquiring  the  participation.*'  Any  remainder 
is  assigned  to  the  risk  category'  appropriate  to 
the  obligor,  guarantor,  or  collateral.  For 
example,  the  pro  rata  share  of  the  full 
amount  of  the  assets  supported,  in  whole  or 
in  part,  by  a  direct  credit  substitute  conveyed 
as  a  risk  participation  to  a  U.S.  domestic 
depository  institution  or  foreign  bank  is 
assigned  to  the  20  percent  risk  category. ■♦^ 

e.  In  the  case  of  direct  credit  substitutes  in 
which  a  risk  participation  has  been  acquired, 
the  acquiring  bank's  percentage  share  of  the 
direct  credit  substitute  is  multiplied  by  the 
full  amount  of  the  assets  that  are  supported, 
in  whole  or  in  part,  by  the  credit 
enhancement  and  converted  to  a  credit 
equivalent  amount  at  100  percent.  The  credit 
equivalent  amount  of  an  acquisition  of  a  risk 
participation  in  a  direct  credit  substitute  is 
assigned  to  the  risk  category  appropriate  to 
the  account  party  obligor  or.  irrelevant,  the 
nature  of  the  collateral  or  guarantees. 

f.  In  the  case  of  direct  credit  substitutes 
that  take  the  form  of  a  syndication  where 
each  bank  is  obligated  only  for  its  pro  rata 
share  of  the  risk  and  there  is  no  recourse  to 
the  originating  bank,  each  bank  will  only 
include  its  pro  rata  share  of  the  assets 
supported,  in  whole  or  in  part,  by  the  direct 
credit  substitute  in  its  risk-based  capital 
calculation. *3 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1,  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817{j)(13).  1818. 
1828(o),  18311,  1831p-l,  1843(c)(8).  1844(b), 
1972(1).  3106,  3108,  3310,  3331-3351,  3907, 
and  3909, 

2.  In  appendix  A  to  part  225: 

A.  The  three  introductory  paragraphs 
to  section  II.  are  revised; 

B.  A  new  fifth  undesignated 
paragraph  is  added  to  section  ni.>l.; 


■"  A  risk  participation  in  bankers  acceptances 
conveyed  to  other  institutions  is  also  assigned  to 
the  risk  category  appropriate  to  the  institution 
acquiring  the  participation  or,  if  relevant,  the 
guarantor  or  nature  of  the  collateral. 

■"■^  Risk  participations  with  a  remaining  maturity 
of  over  one  year  that  are  conveyed  to  non-OECD 
banks  are  to  be  assigned  to  the  100  percent  risk 
category,  unless  a  lower  risk  category  is  appropriate 
to  the  obligor,  guarantor,  or  collateral. 

*■'  For  example,  if  a  bank  has  a  10  percent  share 
of  a  $10  syndicated  direct  credit  substitute  that 
provides  credit  support  to  a  SI 00  loan,  then  the 
bank's  SI  pro  rata  share  in  the  enhancement  means 
that  a  SIO  pro  rata  share  of  the  loan  is  included  in 
risk  weighted  assets. 


C.  In  section  III.B.,  paragraph  3  is 
revised  and  footnote  26  is  removed,  and 
in  paragraph  4  footnote  27  is  removed; 

D.  In  section  III.C.,  paragraphs  1 
through  3,  footnotes  28  through  40  are 
redesignated  as  footnotes  26  through  38, 
and  paragraph  4  is  revised; 

E.  In  section  III.D.,  the  introductory 
paragraph  and  paragraph  1  are  revised; 
and 

F.  In  section  Ul.D.  and  III.E.,  footnote 
50  is  removed  and  footnotes  51  through 
57  are  redesignated  as  footnotes  47 
through  53. 

Appendix  A  to  Part  225 — Capital  Adequacy 
Guidelines  for  Bank  Holding  Companies: 
Risk-Based  Measure 

***** 

U,  *  •  * 

An  institution's  qualifying  total  capital 
consists  of  two  types  of  capital  components: 
"core  capital  elements"  (comprising  Tier  1 
capital)  and  "supplementary  capital 
elements"  (comprising  Tier  2  capital).  These 
capital  elements  and  the  various  limits, 
restrictions,  and  deductions  to  which  they 
are  subject,  are  discussed  below  and  are  set 
forth  in  Attachment  II. 

The  Federal  Reserve  will,  on  a  case-by-case 
basis,  determine  whether,  and  if  so  how 
much  of,  any  liability  that  does  not  fit  wholly 
within  the  terms  of  one  of  the  capital 
categories  set  forth  below  or  that  does  not 
have  an  ability  to  absorb  losses 
commensurate  with  the  capital  treatment 
otherwise  specified  below  will  be  counted  as 
an  element  of  Tier  1  or  Tier  2  capital.  In 
making  such  a  determination,  the  Federal 
Reserve  will  consider  the  similarity  of  the 
liability  to  liabilities  explicitly  treated  in  the 
guidelines,  the  ability  of  the  liability  to 
absorb  losses  while  the  institution  operates 
as  a  going  concern,  the  maturity  and 
redemption  features  of  the  liability,  and  other 
relevant  terras  and  factors.  To  qualify  as  an 
element  of  Tier  1  or  Tier  2  capital,  a  capital 
instrument  may  not  contain  or  be  covered  by 
any  covenants,  terms,  or  restrictions  that  are 
inconsistent  with  safe  and  sound  banking 
practices. 

Redemptions  of  permanent  equity  or  other 
capital  instruments  before  stated  maturity 
could  have  a  significant  impact  on  a 
organization's  overall  capital  structure. 
Consequently,  an  organization  considering 
such  a  step  should  consult  with  the  Federal 
Reserve  before  redeeming  any  equity  or  debt 
capital  instrument  (prior  to  maturity)  if  such 
redemption  could  have  a  material  effect  on 
the  level  or  composition  of  the  organization  s 
capital  base.'' 


III. 
A. 


^Oinsultation  would  not  ordinarily  be  necessary 
if  an  instrument  were  redeemed  with  the  proceeds 
of.  or  replaced  by,  a  like  amount  of  a  similar  or 
higher  quality  capital  instrument  and  the 
organization's  capital  position  is  considered  fully 
adequate  by  the  Federal  Reserve.  In  the  case  of 
limited-life  Tier  2  instruments,  consultation  would 
generally  be  obviated  if  the  new  security  is  of  equal 
or  greater  maturity  than  the  one  it  replaces. 
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(2)  Guarantees,  surety  arrangements,  credit 
derivatives,  and  irrevocable  guarantee-type 
instruments  backing  financial  claims  such  as 
outstanding  securities,  loans,  or  other 
financial  liabilities,  or  that  back  off-balance 
sheet  items  against  which  risk-based  capital 
must  be  maintained; 

(3)  Purchased  subordinated  interests  or 
securities  that  absorb  more  than  their  pro  rata 
share  of  losses  from  the  underlying  assets; 

[4]  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
obligations  of  an  account  party;  and 

(5)  Purchased  loan  servicing  assets  if  the 
servicer  is  responsible  for  credit  losses 
associated  with  the  loans  being  serviced 
(other  than  mortgage  servicer  cash  advances 
as  defined  in  paragraph  UI.B.3.a.(vi)  of  this 
appendix  A),  or  if  the  servicer  makes  or 
assumes  credit-enhancing  representations 
and  warranties  with  respect  to  the  serviced 
loans. 

(iv)  Externally  rated  means,  with  respect  to 
an  instrument  or  obligation,  that  the 
instrument  or  obligation  has  received  a  credit 
rating  from  a  nationally-recognized  statistical 
rating  organization. 

(v)  Financial  guarantee-type  standby  letter 
of  credit  means  any  letter  of  credit  or  similar 
arrangement,  however  named  or  described, 
that  represents  an  irrevocable  obligation  to 
the  beneficiary  on  the  part  of  the  issuer: 

(J)  To  repay  money  borrowed  by,  advanced 
to,  or  for  the  account  of,  the  account  party; 
or 

[2]  To  make  payment  on  account  of  any 
indebtedness  undertaken  by  the  account 
party  in  the  event  that  the  account  party  fails 
to  fulfill  its  obligation  to  the  beneficiary. 

(vi)  Mortgage  servicer  cash  advance  means 
funds  that  a  residential  mortgage  loan 
servicer  advances  to  ensure  an  uninterrupted 
flow  of  payments  or  the  timely  collection  of 
residential  mortgage  loans,  including 
disbursements  made  to  cover  foreclosure 
costs  or  other  expenses  arising  from  a 
mortgage  loan  to  facilitate  its  timely 
collection.  A  mortgage  servicer  cash  advance 
is  not  a  recourse  obligation  or  a  direct  credit 
substitute  if  the  mortgage  servicer  is  entitled 
to  full  reimbursement  or,  for  any  one 
residential  mortgage  loan,  nonreimbursable 
advances  are  contractually  limited  to  an 
insignificant  amount  of  the  outstanding 
principal  on  that  loan. 

(vii)  Nationally  recognized  statistical  rating 
organization  means  an  entity  recognized  by 
the  Division  of  Market  Regulation  of  the 
Securities  and  Exchange  Commission  as  a 
nationally  recognized  statistical  rating 
organization  for  various  purposes,  including 
the  Commission's  uniform  net  capital 
requirements  for  brokers  and  dealers  (17  CFR 
240.15c3-l(c)(2)(vi)(E),  (F),  and  (H)). 

(viii)  Recourse  means  an  arrangement  in 
which  a  banking  organization  retains,  in  form 
or  in  substance,  any  risk  of  credit  loss 
directly  or  indirectly  associated  with  a 
transferred  asset  that  exceeds  a  pro  rata  share 
of  the  banking  organization's  claim  on  the 
asset.  If  a  banking  organization  has  no  claim 
on  a  transferred  asset,  then  the  retention  of 
any  risk  of  loss  is  recourse.  A  recourse 
obligation  typically  arises  when  an 
institution  transfers  assets  and  retains  an 
obligation  to  repurchase  the  assets  or  absorb 


losses  due  to  a  default  of  principal  or  interest 
or  any  other  deficiency  in  the  performance  of 
the  underlying  obligor  or  some  other  party. 
Recourse  may  exist  implicitly  where  a 
banking  organization  provides  credit 
enhancement  beyond  any  contractual 
obligation  to  support  assets  it  has  sold. 
Recourse  obligations  include,  but  are  not 
limited  to: 

(1)  Credit-enhancing  representations  and 
warranties  on  the  transferred  assets  that 
obligate  the  servicer  to  absorb  credit  losses, 
including  early-default  clauses; 

(2)  Retained  loan  servicing  assets  if  the 
servicer  is  responsible  for  losses  associated 
with  the  loans  being  serviced  other  than 
mortgage  servicer  cash  advances  as  defined 
in  paragraph  III.B.3.a.(v)  of  this  appendix  A. 

(3)  Retained  subordinated  interests  or 
securities  or  credit  derivatives  that  absorb 
more  than  their  pro  rata  share  of  losses  from 
the  underlying  assets; 

(4)  Assets  sold  under  an  agreement  to 
repurchase  if  the  assets  are  not  already 
included  on  the  balance  sheet;  and 

(5)  Loan  strips  sold  without  direct  recourse 
where  the  maturity  of  the  transferred  loan 
that  is  drawn  is  shorter  than  the  maturity  of 
the  commitment. 

(ix)  Securitization  means  the  pooling  and 
repackaging  of  loans  or  other  credit 
exposures  into  securities  that  can  be  sold  to 
investors.  For  purposes  of  this  appendix  A, 
securitization  also  includes  structured 
finance  transactions  or  programs  that 
generally  create  stratified  credit  risk 
positions,  whether  in  the  form  of  a  security 
or  not,  whose  performance  is  dependent 
upon  an  underlying  pool  of  credit  exposures, 
including  loans  and  commitments. 

(x)  Traded  position  means  a  recourse 
obligation,  direct  credit  substitute,  or  asset- 
or  mortgage-backed  security  that  is  retained, 
assumed,  or  issued  in  connection  with  an 
asset  securitization  and  that  is  rated  with  » 
reasonable  expectation  that,  in  the  near 
future: 

[1]  The  position  would  be  sold  to  investors 
relying  on  the  rating;  or 

(2)  A  third  party  would,  in  reliance  on  the 
rating,  enter  into  a  transaction  such  as  a 
purchase,  loan,  or  repurchase  agreement 
involving  the  position. 

b.  Amount  of  position  to  be  included  in 
risk-vi/eighted  assets.  Types  of  recourse 
obligations  or  direct  credit  substitutes,  other 
than  those  listed  in  section  III.B.3.b.(i)(l) 
through  (7)  of  this  appendix  A,  should  be 
treated  in  accordance  with  the  principles 
contained  in  section  I1I.B.3  of  this  appendix 
A.  The  treatment  of  direct  credit  substitutes 
that  have  been  syndicated  or  in  which  risk 
participations  have  been  conveyed  or 
acquired  is  set  forth  in  section  III.D.l  of  this 
appendix  A. 

(i)  General  rule  for  determining  the  credit 
equivalent  amount  and  risk  weight  of 
recourse  obligations  and  direct  credit 
substitutes.  Except  as  otherwise  provided  in 
section  III  of  this  appendix  A,  the  risk 
weighted  asset  amount  or  the  credit 
equivalent  amount  for  a  recourse  obligation 
or  direct  credit  substitute  is  the  full  amount 
of  the  credit  enhanced  assets  &x>m  which  risk 
of  credit  loss  is  directly  or  indirectly  retained 
or  assumed.  This  credit  equivalent  amount  is 
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assigned  to  the  risk  weight  category 
appropriate  to  the  obligor  or,  if  relevant,  the 
guarantor  or  nature  of  any  collateral.  Thus,  a 
banking  organization  that  extends  a  partial 
direct  credit  substitute,  e.g.,  a  financial 
standby  letter  of  credit,  that  absorbs  the  first 
10  percent  of  loss  on  a  transaction,  must 
maintain  capital  against  the  full  amount  of 
the  assets  being  supported.  Furthermore,  for 
direct  credit  substitutes  that  are  on-balance 
sheet  assets,  e.g.,  purchased  subordinated 
securities,  banking  organizations  must 
maintain  capital  against  the  amount  of  the 
direct  credit  substitutes  and  the  full  amount 
of  the  assets  being  supported,  i.e.,  all  more 
senior  positions.  This  treatment  is  subject  to 
the  low-level  capital  rule  discussed  in 
section  ni.B.3.c.(i)  of  this  appendix  A.  For 
purposes  of  this  appendix  A,  the  full  amount 
of  the  credit  enhanced  assets  from  which  risk 
of  credit  loss  is  directly  or  indirectly  retained 
or  assumed  means  for: 

(1)  A  financial  guarantee-type  standby 
letter  of  credit,  surety  arrangement,  credit 
derivative,  guarantee,  or  irrevocable 
guarantee-type  instruments,  the  full  amount 
of  the  assets  that  the  direct  credit  substitute 
fully  or  partially  supports; 

(2)  A  subordinated  interest  or  security,  the 
amount  of  the  subordinated  interest  or 
security  plus  all  more  senior  interests  or 
securities; 

[3]  Mortgage  servicing  assets  that  are 
recourse  obligations  or  direct  credit 
substitutes,  the  outstanding  amount  of  the 
loans  serviced; 

(4)  Credit-enhancing  representations  and 
warranties,  the  amount  of  the  assets  subject 
to  the  representations  or  warranties; 

(5)  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
obligations  of  an  account  party,  the  full 
amount  of  the  enhanced  financial 
obligations; 

(6)  Loans  strips,  the  amount  of  the  loans; 
and 

(7)  For  assets  sold  with  recourse,  the 
amount  of  assets  for  which  risk  of  loss  is 
directly  or  indirectly  retained,  less  any 
applicable  recourse  liability  account 
established  in  accordance  with  generally 
accepted  accounting  principles. 

(ii)  Determining  the  credit  risk  weight  of 
recourse  obligations,  direct  credit  substitutes, 
and  asset-  and  mortgage-backed  securities 
that  are  rated  within  one  of  the  five  highest 
rating  categories.  (I)  A  traded  position  is 
eligible  for  the  risk-based  capital  treatment 
described  in  this  paragraph  if  its  external 
rating  is  within  one  of  the  five  highest  rating 
categories,  e.g.  AAA  through  BB,  used  by  a 
nationally-recognized  statistical  rating 
organization.  A  recourse  obligation,  direct 
credit  substitute,  or  asset-  or  mortgage-backed 
security  which  is  not  externally  rated  but  is 
senior  in  all  respects  to  a  traded  position  that 
is  externally  rated,  including  access  to  any 
collateral,  is  also  eligible  for  the  risk-based 
capital  treatment  described  in  this  paragraph 
in.B.3.b.(ii)  as  if  it  had  the  same  rating  as  the 
traded  position.  This  treatment  for  the 
unrated  senior  position  is  subject  to  current 
and  prospective  supervisory  guidance  on  a 
case-by-case  basis. 

[A]  Two  highest  investment  grades.  Except 
as  otherwise  provided  in  this  section  lU.  of 


this  appendix  A,  the  face  amount  of  a 
recourse  obligation,  direct  credit  substitute, 
or  an  asset-  or  mortgage-backed  security  that 
is  rated  in  either  of  two  highest  investment 
grade  categories,  e.g.,  AAA  or  AA,  is  assigned 
to  the  20  percent  risk  category. 

(B)  Third  highest  investment  grade.  Except 
as  otherwise  provided  in  this  section  III.  of 
this  appendix  A,  the  face  amount  of  a 
recourse  obligation,  direct  credit  substitute, 
or  an  asset-  or  mortgage-backed  security  that 
is  rated  in  the  third  highest  investment  grade 
category,  e.g.,  A,  is  assigned  to  the  50  percent 
risk  category. 

(O  Lowest  investment  grade.  Except  as 
otherwise  provided  in  this  section  III.  of  this 
appendix  A,  the  face  amount  of  a  recourse 
obligation,  direct  credit  substitute,  or  an 
asset-  or  mortgage-backed  security  that  is 
rated  in  the  lowest  investment  grade 
category,  e.g.,  BBB,  is  assigned  to  the  100 
percent  risk  category. 

[D)  One  category  below  investment  grade. 
Except  as  otherwise  provided  in  this  section 
III.  of  this  appendix  A,  the  face  amount  of  a 
recourse  obligation,  direct  credit  substitute, 
or  an  asset-  or  mortgage-backed  security  that 
is  rated  in  the  next  lower  category  below  the 
lowest  investment  grade  category,  e.g.,  BB,  is 
assigned  to  the  200  percent  risk  category. 

[2]  Nontraded  recourse  obligations,  direct 
credit  substitutes,  or  asset-  or  mortgage- 
backed  securities  that  are  retained,  assumed, 
or  issued  in  connection  with  an  asset 
securitization  are  also  eligible  for  the 
treatment  described  in  this  paragraph 
in.B.3.b.(ii)  if  they  are  externally  rated  within 
one  of  the  five  highest  rating  categories  by 
two  nationally-recognized  statistical  rating 
organizations,  the  ratings  are  publicly 
available,  and  the  ratings  are  based  on  the 
same  criteria  used  to  rate  securities  sold  to 
the  public. 

[3]  A  direct  credit  substitute  extended  in 
connection  with  an  asset  securitization  that 
is  not  a  traded  position  and  is  not  externally 
rated  by  a  nationally-recognized  statistical 
rating  organization  (such  as  a  letter  of  credit) 
may  be  eligible  for  the  treatment  described  in 
paragraph  ni.B.3.b.ii(l)(C)  and  (D),  i.e..  a 
minimum  risk  weight  of  100  percent,  if  it 
satisfies  the  criteria  of  one  of  the  following 
approaches  deemed  appropriate  for  the 
organization  by  the  Federal  Reserve: 

[A)  A  banking  organization,  under  its 
qualifying  internal  risk  rating  system,  assigns 
an  internal  rating  to  a  direct  credit  substitute 
extended  to  an  asset-backed  commercial 
paper  program  that  is  equivalent  to  an 
external  credit  rating  one  category  below 
investment  grade  or  higher  provided  by  a 
nationally  recognized  statistical  rating 
organization.  A  qualifying  internal  risk  rating 
system  must  be  reviewed  and  deemed 
appropriate  by  the  Federal  Reserve  and  must 
satisfy  the  following  criteria  and  any  other 
prudential  standards  that  the  Federal  Reserve 
determines  are  necessary.  Qualifying  internal 
risk  rating  systems  at  a  minimum  must: 

(/)  Be  an  integral  part  of  an  effective  risk 
management  system  that  explicitly 
incorporates  the  full  range  of  risks  arising 
from  a  banking  organization's  participation 
in  securitization  activities; 

(ii)  Link  the  internal  ratings  to  measurable 
outcomes,  such  as  the  probability  that  the 


position  will  experience  any  loss,  the 
position's  expected  loss  given  default,  and 
the  degree  of  variance  in  losses  given  default 
on  that  position; 

[Hi]  Separately  consider  the  risk  associated 
with  the  underlying  loans  or  borrowers,  and 
the  risk  associated  with  the  structure  of  a 
particular  securitization  transaction; 

(iv)  Identify  gradations  of  risk  among 
"pass"  assets  and  other  risk  positions; 

(v)  Have  clear,  explicit  criteria  that  are 
used  to  classify  assets  into  each  internal  risk 
grade,  including  subjective  factors: 

(vj)  Have  independent  credit  risk 
management  or  loan  review  personnel 
assigning  or  reviewing  the  credit  risk  ratings; 

[vii]  Have  an  internal  audit  procedure  that 
periodically  verifies  that  the  internal  credit 
risk  ratings  are  assigned  in  accordance  with 
the  established  criteria: 

[viii)  Monitor  the  performance  of  the 
internal  ratings  assigned  to  nonrated 
nontraded  direct  credit  substitutes  over  time 
to  determine  the  appropriateness  of  the 
initial  rating  assignment  and  adjust 
individual  ratings  accordingly;  and, 

[ix]  Be  consistent  with,  or  more 
conservative  than,  the  rating  assumptions 
and  methodologies  of  nationally  recognized 
statistical  rating  organizations. 

(B)  A  banking  organization's  direct  credit 
substitute  extended  to  a  securitization  or 
structured  finance  program  is  reviewed  by  a 
nationally  recognized  statistical  rating 
organization,  in  conjunction  with  a  review  of 
the  overall  program,  and  is  assigned  a  rating 
or  its  equivalent.  If  the  program  has  options 
for  different  combinations  of  assets, 
standards,  internal  credit  enhancements,  and 
other  relevant  factors,  the  rating  organization 
may  specify  ranges  of  rating  categories  that 
may  apply  premised  on  which  options  are 
utilized  by  the  banks  risk  position.  The 
banking  organization  must  demonstrate  to 
the  Federal  Reserve  that  the  nationally 
recognized  statistical  rating  organization's 
programmatic  rating  for  its  risk  position 
generally  meets  the  same  standards  used  by 
the  rating  organization  for  rating  traded 
positions,  and  that  the  rating  organization's 
underlying  premises  are  satisfied  for 
particular  direct  credit  substitutes  issued  by 
the  institution.  If  a  banking  organization 
participates  in  a  securitization  or  structured 
finance  program  sponsored  by  another  party, 
the  Federal  Reserve  may  authorize  the 
institution  to  use  this  approach  based  on  a 
programmatic  rating  obtained  by  the  sponsor 
of  the  program. 

(Q  An  institution  may  rate  its  credit  risk 
exposure  to  direct  credit  substitutes  by 
relying  on  a  qualifying  credit  assessment 
computer  program.  A  nationally  recognized 
statistical  rating  agency  or  other  acceptable 
third  party  must  have  developed  such  a 
credit  assessment  system  for  determining  the 
credit  risk  of  direct  credit  substitutes  and 
other  stratified  credit  positions.  Institutions 
must  demonstrate  to  the  Federal  Reserve  that 
ratings  under  such  a  credit  assessment 
computer  program  correspond  credibly  and 
reliably  with  the  ratings  assigned  by  the 
rating  agencies  to  publicly  traded  securities, 
(iii)  Determining  the  credit  risk  weight  for 
off-balance  sheet  securitized  assets  that  are 
subject  to  early  amortization  pro\isions.  If  a 
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bank  securitizes  revo  ving  assets,  such  as 
credit  cards,  home  equity  lines,  or 
commercial  loans  issied  under  lines  of 
credit,  in  a  securitiza  ion  transaction  that  it 
has  sponsored  and  w  lich  includes  early 
amortization  provisic  ns,  then  the  sponsoring 
bank  must  maintain  lisk-based  capital  against 
the  off-balance  sheet  securitized  assets  from 
the  inception  of  the  tansaction.  An  early 
amortization  feature  i  s  a  provision  that, 
under  specified  cond  tions,  returns  principal 
to  investors  prior  to  t  le  expected  payment 
dates  and  generally  ii  a  result  of  a 
deteriorating  portfoli  i.  The  securitized,  off- 
balance  sheet  assets  i  re  to  be  converted  to  an 
on-balance  sheet  crec  it  equivalent  amount 
using  the  100  perceni  conversion  factor  and 
assigned  to  the  20  pei  cent  risk  category. 
However,  this  capital  requirement,  when 
conbined  with  the  ca  )ital  requirements  for 
any  retained  recourse  or  direct  credit 
substitute  associated  ivith  the  securitized 
assets,  is  limited  to  a  ;oal  of  8  percent  of  the 
off-balance  sheet  secv  ritized  assets. 

c.  Limitations  on  n  -k-based  capital 
requirements,  (i)  Low  level  exposure.  If  the 
maximum  contractua  liability  or  exposure  to 
loss  retained  or  assur  led  by  a  banking 
organization  in  connc  ction  with  a  recourse 
obligation  or  a  direct  :redit  substitute  is  less 
than  the  effective  risk  -based  capital 
requirement  for  the  e  ihanced  assets,  the  risk- 
based  capital  require!  lent  is  limited  to  the 
maximum  contractua  liability  or  exposure  to 
loss,  less  any  recoursi  >  liability  account 
established  in  accord  ince  with  generally 
accepted  accounting  )rinciples.  This 
limitation  does  not  a|  ply  to  assets  sold  with 
implicit  recourse. 

(ii)  Mortgage-relate  i  securities  or 
participation  certificc  tes  retained  in  a 
mortgage  loan  swap,  f  a  banking 
organization  holds  a  i  nortgage-related 
security  or  a  particip.  tion  certificate  as  a 
result  of  a  mortgage  1<  lan  swap  with  recourse, 
capital  is  required  to  lupport  the  recourse 
obligation  plus  the  pe  rcentage  of  the 
mortgage-related  seen  rity -or  participation 
certificate  that  is  not  i  :overed  by  the  recourse 
obligation.  The  total  amount  of  capital 
required  for  the  on-bs  lance  sheet  asset  and 
the  recourse  obligatio  i,  however,  is  limited 
to  the  capital  requirei  lent  for  the  underlying 
loans,  calculated  as  if  the  banking 
organization  continue  d  to  hold  these  loans  as 
an  on-balance  sheet  asset. 

(iii)  Related  on-balt  nee  sheet  assets.  If  a 
recourse  obligation  oi  direct  credit  substitute 
subject  to  section  Ill.i  .3.  of  this  appendix  A 
also  appears  as  a  bala  ice  sheet  asset,  the 
balance  sheet  asset  is  not  included  in  a 
banking  organization'  3  risk-weighted  assets 
to  the  extent  the  valui  i  of  the  balance  sheet 
asset  is  already  inclu(  ed  in  the  off-balance 
sheet  credit  equivalei  t  amount  for  the 
recourse  obligation  oi  direct  credit  substitute, 
except  in  the  case  of  1  Dan  servicing  assets  and 
similar  arrangements  with  embedded 
recourse  obligations  c  r  direct  credit 
substitutes.  In  the  latl  er  cases,  both  the  on- 
balance  sheet  assets  a  tid  the  related  recourse 
obligations  and  direct  credit  substitutes  are 
incorporated  into  the  risk-based  capital 
calculation. 


4.  Category  4: 100  percent,  a.  All  assets  not 
included  in  the  categories  above  are  assigned 
to  this  category,  which  comprises  standard 
risk  assets.  The  bulk  of  the  assets  typically 
found  in  a  loan  portfolio  would  be  assigned 
to  the  100  percent  category. 

b.  This  category  includes  long-term  claims 
on,  and  the  portions  of  long-term  claims  that 
are  guaranteed  by,  non-OECD  banks,  and  all 
claims  on  non-OEC3D  central  governments 
that  entail  some  degree  of  transfer  risk.'^  This 
category  includes  all  claims  on  foreign  and 
domestic  private-sector  obligors  not  included 
in  the  categories  above  (including  loans  to 
nondepository  financial  institutions  and 
bank  holding  companies):  claims  on 
commercial  firms  owned  by  the  public 
sector;  customer  liabilities  to  the  bank  on 
accepteinces  outstanding  involving  standard 
risk  claims;  ♦"  investments  in  fixed  assets, 
premises,  emd  other  real  estate  owned; 
common  and  preferred  stock  of  corporations, 
including  stock  acquired  for  debts  previously 
contracted;  all  stripped  mortgage-backed 
securities  and  similar  instruments;  and 
commercial  and  consumer  loans  (except 
those  assigned  to  lower  risk  categories  due  to 
recognized  guarantees  or  collateral  and  loans 
secured  by  residential  property  that  qualify 
for  a  lower  risk  weight). 

c.  Also  included  in  this  category  are 
industrial-development  bonds  and  similar 
obligations  issued  under  the  auspices  of  state 
or  political  subdivisions  of  the  OECD-based 
group  of  countries  for  the  benefit  of  a  private 
party  or  enterprise  where  that  party  or 
enterprise,  not  the  government  entity,  is 
obligated  to  pay  the  principal  and  interest, 
and  all  obligations  of  states  or  political 
subdivisions  of  countries  that  do  not  belong 
to  the  OECD-based  group. 

d.  The  following  assets  also  are  assigned  a 
risk  weight  of  100  percent  if  they  have  not 
been  deducted  from  capital:  investments  in 
unconsolidated  companies,  joint  ventures,  or 
associated  companies;  instruments  that 
qualify  as  capital  issued  by  other  banking 
organizations;  and  any  intangibles,  including 
those  that  may  have  been  grandfathered  into 
capital. 

D.  *   *   * 

The  face  amount  of  an  off-balance  sheet 
item  is  generally  incorporated  into  risk- 
weighted  assets  in  two  steps.  The  face 
amount  is  first  multiplied  by  a  credit 
conversion  factor,  except  for  direct  credit 
substitutes  and  recourse  obligations  as 
discussed  in  section  III.D.l.  of  this  appendix 
A.  The  resultant  credit  equivalent  amount  is 


^^  Such  assets  include  ail  nonlocal  currency 
claims  on,  and  the  portions  of  claims  that  are 
guaranteed  by,  non-OECD  central  governments  and 
those  portions  of  local  currency  claims  on,  or 
guaranteed  by,  non-OECD  central  governments  that 
exceed  the  local  currency  liabilities  held  by 
subsidiary  depository  institutions. 

♦"Customer  liabilities  on  acceptances  outstanding 
involving  nonstandard  risk  claims,  such  as  claims 
on  U.S.  depository  institutions,  are  assigned  to  the 
risk  category  appropriate  to  the  identity  of  the 
obligor  or,  if  relevant,  the  nature  of  the  collateral 
or  guarantees  backing  the  claims.  Portions  of 
acceptances  conveyed  as  risk  participations  to  U.S. 
depository  institutions  or  foreign  banks  are  assigned 
to  the  20  percent  risk  category  appropriate  to  short- 
term  claims  guaranteed  by  U.S.  depository 
institutions  and  foreign  banks. 


assigned  to  the  appropriate  risk  category 
according  to  the  obligor  or,  if  relevant,  the 
guarantor  or  the  nature  of  the  collateral.*' 
Attachment  IV  to  this  appendix  A  sets  forth 
the  conversion  factors  for  various  types  of 
off-balance  sheet  items. 

1.  Items  with  a  100  percent  conversion 
factor,  a.  Except  as  otherwise  provided  in 
section  Ul.B.3.  of  this  appendix  A,  the  full 
amount  of  an  asset  or  transaction  supported, 
in  whole  or  in  part,  by  a  direct  credit 
substitute  or  a  recourse  obligation.  Direct 
credit  substitutes  and  recourse  obligations 
are  defined  in  section  III.B.3.  of  this 
appendix  A.  b.  Sale  and  repurchase 
agreements  and  forward  agreements.  Forward 
agreements  are  legally  binding  contractual 
obligations  to  purchase  assets  with  certain 
drawdown  at  a  specified  future  date.  Such 
obligations  include  forward  purchases, 
forward  forward  deposits  placed,*^  and 
partly-paid  shares  and  securities:  they  do  not 
include  commitments  to  make  residential 
mortgage  loans  or  forward  foreign  exchange 
contracts. 

c.  Securities  lent  by  a  banking  organization 
are  treated  in  one  of  two  ways,  depending 
upon  whether  the  lender  is  at  risk  of  loss.  If 

a  banking  organization,  as  agent  for  a 
customer,  lends  the  customer's  securities  and 
does  not  indemnify  the  customer  against  loss, 
then  the  transaction  is  excluded  from  the 
risk-based  capital  calculation.  If, 
alternatively,  a  bemking  organization  lends  its 
own  securities  or,  acting  as  agent  for  a 
customer,  lends  the  customer's  securities  and 
indemnifies  the  customer  against  loss,  the 
transaction  is  converted  at  100  percent  and 
assigned  to  the  risk  weight  category 
appropriate  to  the  obligor,  or  if  applicable  to 
any  collateral  delivered  to  the  lending  bank, 
or,  the  independent  custodian  acting  on  the 
lending  banking  organization's  behalf.  Where 
a  banking  organization  is  acting  as  agent  for 
a  customer  in  a  transaction  involving  the 
lending  or  sale  of  securities  that  is 
collateralized  by  cash  delivered  to  the 
banking  organization,  the  transaction  is 
deemed  to  be  collateralized  by  cash  on 
deposit  in  the  banking  organization  for 
purposes  of  determining  the  appropriate  risk- 
weight  category,  provided  that  any 
indemnification  is  limited  to  no  more  than 
the  difference  between  the  market  value  of 
the  securities  and  the  cash  collateral  received 
and  euiy  reinvestment  risk  associated  with 
that  cash  collateral  is  borne  by  the  customer. 

d.  In  the  case  of  direct  credit  substitutes  in 
which  a  risk  participation '•^  has  been 
conveyed,  the  full  amount  of  the  assets  that 


■"  The  sufficiency  of  collateral  and  guarantees  for 
off-balance-sheet  items  is  determined  by  the  market 
value  of  the  collateral  of  the  amount  of  the 
guarantee  in  relation  to  the  face  amount  of  the  item, 
except  for  derivative  contracts,  for  which  this 
determination  is  generally  made  in  relation  to  the 
credit  equivalent  amount.  Collateral  and  guarantees 
are  subject  to  the  same  provisions  noted  under 
section  III.B.  of  this  appendix  A. 

*2  Forward  forward  deposits  accepted  are  treated 
as  interest  rate  contracts. 

♦''That  is,  a  participation  in  which  the  originating 
banking  organization  remains  liable  to  the 
beneficiary  for  the  full  amount  of  the  direct  credit 
substitute  if  the  party  that  has  acquired  the 
participation  fails  to  pay  when  the  instrument  is 
drawn. 
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are  supported,  in  whole  or  in  part,  by  the 
credit  enhancement  are  converted  to  a  credit 
equivalent  amount  at  100  percent.  However, 
the  pro  rata  share  of  the  credit  equivalent 
amount  that  has  been  conveyed  through  a 
risk  participation  is  assigned  to  whichever 
risk  category  is  lower:  the  risk  category 
appropriate  to  the  obligor,  after  considering 
any  relevant  guarantees  or  collateral,  or  the 
risk  category  appropriate  to  the  institution 
acquiring  the  participation. ■♦'»  Any  remainder 
is  assigned  to  the  risk  category  appropriate  to 
the  obligor,  guarantor,  or  collateral.  For 
example,  the  pro  rata  share  of  the  full 
amount  of  the  assets  supported,  in  whole  or 
in  part,  by  a  direct  credit  substitute  conveyed 
as  a  risk  participation  to  a  U.S.  domestic 
depository  institution  or  foreign  bank  is 
assigned  to  the  20  percent  risk  category."^ 

e.  In  the  case  of  direct  credit  substitutes  in 
which  a  risk  participation  has  been  acquired, 
the  acquiring  banking  organization's 
percentage  share  of  the  direct  credit 
substitute  is  multiplied  by  the  full  amount  of 
the  assets  that  are  supported,  in  whole  or  in 
part,  by  the  credit  enhancement  and 
converted  to  a  credit  equivalent  amount  at 
100  percent.  The  credit  equivalent  amount  of 
an  acquisition  of  a  risk  participation  in  a 
direct  credit  substitute  is  assigned  to  the  risk 
category  appropriate  to  the  account  party 
obligor  or,  if  relevant,  the  nature  of  the 
collateral  or  guarantees. 

f.  In  the  case  of  direct  credit  substitutes 
that  take  the  form  of  a  syndication  where 
each  banking  organization  is  obligated  only 
for  its  pro  rata  share  of  the  risk  and  there  is 
no  recourse  to  the  originating  banking 
organization,  each  banking  organization  will 
only  include  its  pro  rata  share  of  the  assets 
supported,  in  whole  or  in  part,  by  the  direct 
credit  substitute  in  its  risk-based  capital 
calculation.*»8 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  10,  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  Chapter  III 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  325  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


•'■'  A  risk  participation  in  bankers  acceptances 
conveyed  to  other  institutions  is  also  assigned  to 
the  risk  category  appropriate  to  the  institution 
acquiring  the  participation  or,  irrelevant,  the 
guarantor  or  nature  of  the  collateral. 

■'•'^Risk  participations  with  a  remaining  maturity 
of  over  one  year  that  are  conveyed  to  non-OECD 
banks  are  to  be  assigned  to  the  100  percent  risk 
category,  unless  a  lower  risk  category  is  appropriate 
to  the  obligor,  guarantor,  or  collateral. 

**For  example,  if  a  banking  organization  has  a  10 
percent  share  of  a  SI  0  syndicated  direct  credit 
substitute  that  provides  credit  support  to  a  SlOO 
loan,  then  the  banking  organization's  $1  pro  rata 
share  in  the  enhancement  means  that  a  $10  pro  rata 
share  of  the  loan  is  included  in  risk  weighted  assets. 


PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a).  1815(b), 
1816,  1818(a),  1818(b),  1818(c),  1818(t). 
1819(Tenth),  1828(c),  1828(d),  1828(i), 
1828{n),  1828(o),  1831o,  1835,  3907,  3909, 
4808:  Pub.  L.  102-233,  105  Stat.  1761.  1789, 
1790  (12  U.S.C.  1831n  note);  Pub.  L.  102- 
242,  105  Stat.  2236,  2355,  as  amended  by 
Pub.  L.  103-325,  108  Stat.  2160,  2233  (12 
U.S.C.  1828  note);  Pub.  L.  102-242, 105  Stat. 
2236,  2386,  as  amended  by  Pub.  L.  102-550, 
106  .Stat.  3672,  4089  (12  U.S.C.  1828  note). 

2.  In  appendix  A  to  part  325,  section 
II: 

A.  In  paragraph  A.,  the  first  two 
undesignated  paragraphs  are  designated 
1.  and  2.  respectively; 

B.  A  new  paragraph  A. 3.  is  added; 

C.  Paragraph  B.  is  amended  by 
revising  paragraph  B.5.; 

D.  In  paragraph  C,  Category  1 — Zero 
Percent  Risk  Weight  through  Category 

3 — 50  Percent  Risk  Weight,  footnotes  15 
through  31  are  redesignated  as  footnotes 
19  through  34; 

E.  In  paragraph  C.  Category  2 — 20 
Percent  Risk  Weight,  the  three 
undesignated  paragraphs  are  designated 
as  paragraphs  a.  through  c,  respectively, 
and  a  new  paragraph  d.  is  added; 

F.  In  paragraph  C.,  Category  3 — 50 
Percent  Risk  Weight,  the  third 
undesignated  paragraph  is  removed  and 
the  remaining  three  undesignated 
paragraphs  are  designated  as  paragraphs 
a.  through  c.,  respectively; 

G.  In  paragraph  C,  Category  3 — 50 
Percent  Risk  Weight,  newly  designated 
footnote  32  is  revised; 

H.  In  paragraph  C,  Category  4 — 100 
Percent  Risk  Weight  is  revised; 

I.  In  paragraph  C,  following  the 
paragraph  titled  Category  4 — 100 
Percent  Risk  Weight,  a  new  paragraph 
titled  Category  5—200  Percent  Risk 
Weight  is  added; 

J.  In  paragraph  D.,  the  undesignated 
introductory  paragraph  is  revised; 

K.  Paragraph  D.l.  is  revised; 

L.  In  paragraph  D.2.,  footnote  38  is 
removed;  and 

M,  In  paragraphs  D.2.  and  E., 
footnotes  39  through  42  are  redisignated 
as  footnotes  38  through  41. 

Appendix  A  to  Part  325 — Statement  of  Policy 
on  Risk-Based  Capital 


n.  *  *  • 

A.  *  *  * 

3.  The  Director  of  the  Division  of 
Supervision  may,  on  a  case-by-case  basis, 
determine  the  appropriate  risk  weight  for  any 
asset  or  credit  equivalent  amount  that  does 
not  fit  wholly  within  one  of  the  risk 
categories  set  forth  below  or  that  imposes 
risks  on  a  bank  that  are  not  commensurate 


with  the  risk  weight  otherwise  specified 
below  for  the  asset  or  credit  equivalent 
amount.  In  addition,  the  Director  of  the 
Division  of  Supervision  may,  on  a  case-by- 
case  basis,  determine  the  appropriate  credit 
conversion  factor  for  any  off-balance  sheet 
item  that  does  not  fit  wholly  within  one  of 
the  credit  conversion  factors  set  forth  below 
or  that  imposes  risks  on  a  bank  that  are  not 
commensurate  with  the  credit  conversion 
factor  otherwise  specified  below  for  the  ofT- 
balance  sheet  item.  In  making  such  a 
determination,  the  Director  of  the  Division  of 
Supervision  will  consider  the  similarity  of 
the  asset  or  off-balance  sheet  item  to  assets 
or  off-balance  sheet  items  explicitly  treated 
in  the  guidelines,  as  well  as  other  relevant 
factors. 
B.  *  *  * 

5.  Recourse  obligatioi^s.  direct  credit 
substitutes,  ai\d  asset-and  mortgage-backed 
securities.  Direct  credit  substitutes,  assets 
sold  with  recourse,  and  securities  issued  in 
connection  with  asset  securitizations  are 
treated  as  described  below. 

(a)  Definitions,  (i)  Credit  derivative  means 
an  on-or  off-balance  sheet  note  or  contract 
that  allows  one  party  (the  "beneficiary")  to 
transfer  the  credit  risk  of  a  "reference  asset." 
which  the  beneficiary  often  owns,  to  another 
party  (the  "guarantor").  The  value  of  a  credit 
derivative  is  dependent,  at  least  in  part,  on 
the  credit  performance  of  the  reference  asset, 
which  typically  is  a  publicly  traded  loan  or 
corporate  bond. 

(ii)  Credit-enhancing  representations  and 
warranties  means  representations  and 
warranties,  extended  by  a  bank  when  it 
transfers  assets  (including  loan  servicing 
assets)  or  assumed  by  the  bank  when  it 
purchases  loan  servicing  a.ssets,  that  obligate 
the  bank  to  protect  another  party  from  losses 
due  to  credit  risk  in  the  transferred  assets  or 
serviced  loans.  These  representations  and 
warranties  typically  arise  when  the  bank 
agrees  to  protect  purchasers  or  some  other 
party  from  losses  due  to: 

(1)  The  default  or  nonperformance  of  the 
obligor  on  the  transferred  assets  or  ser\'iced 
loans:  or 

[2]  Insufficiency  in  the  value  of  collateral 
supporting  the  transferred  assets  or  serviced 
loans. 

(iii)  Direct  credit  substitute  means  an 
arrangement  in  which  a  bank  assumes,  in 
form  or  in  substance,  any  risk  of  credit  loss 
directly  or  indirectly  associated  with  a  third- 
parfv  asset  or  other  financial  claim,  that 
exceeds  the  bank's  pro  rata  share  of  the  asset 
or  claim.  If  the  bank  has  no  claim  on  the 
asset,  then  the  assumption  of  any  risk  of  loss 
is  a  direct  credit  substitute.  Direct  credit 
substitutes  include,  but  are  not  limited  to: 

(J)  Financial  standby  letters  of  credit, 
which  includes  any  letter  of  credit  or  similar 
arrangement,  however  named  or  described, 
that  represents  an  irrevocable  obligation  to 
the  beneficiary  on  the  part  of  the  issuer: 

[a]  To  repay  money  borrowed  by.  advanced 
to,  or  for  the  account  of,  the  account  party. 

or 

(b)  To  make  payment  on  account  of  any 
indebtedness  undertaken  by  the  account 
party  in  the  event  that  the  account  party  fails 
to  fulfill  its  obligation  to  the  beneficiary. 

(2)  Guarantees,  surety  arrangements,  credit 
derivatives,  and  irrevocable  guarantee-type 
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[2]  Retained  loan  servicing  assets  if  the 
servicer  is  responsible  for  credit  losses 
associated  with  the  loans  being  serviced 
(including  credit-enhancing  representations 
and  warranties),  other  than  mortgage  servicer 
cash  advances  as  defined  in  paragraph 
B.5(a)(vi)  of  this  section; 

(3)  Retained  subordinated  interests  or 
securities,  or  credit  derivatives  that  absorb 
more  than  their  pro  rata  share  of  credit  losses 
from  the  underlying  assets; 

[4]  Assets  sold  under  an  agreement  to 
repurchase,  if  the  assets  are  not  already 
included  on  the  balance  sheet;  and 

(5)  Loan  strips  sold  without  direct  recourse 
where  the  maturity  of  the  transferred  lojm 
that  is  drawn  is  shorter  than  the  maturity  of 
the  commitment. 

(ix)  Securitization  means  the  pooling  and 
repackaging  of  loans  or  other  credit 
exposures  into  securities  that  can  be  sold  to 
investors.  For  purposes  of  this  section  U.B.5, 
securitization  also  includes  transactions  or 
programs  that  generally  create  stratified 
credit  risk  positions,  whether  in  the  form  of 
a  security  or  not,  whose  performance  is 
dependent  upon  an  underlying  pool  of  loans 
or  other  credit  exposures. 

(x)  Traded  position  means  a  recourse 
obligation,  direct  credit  substitute,  or  asset-or 
mortgage-backed  security  that  is  retained, 
assumed,  or  issued  in  connection  with  an 
asset  securitization  and  that  is  externally 
rated  with  a  reasonable  expectation  that,  in 
the  near  future: 

(1)  The  position  would  be  sold  to  investors 
relying  on  the  external  rating;  or 

[2]  A  third  party  would,  in  reliance  on  the 
external  rating,  enter  into  a  transaction  such 
as  a  purchase,  loan,  or  repurchase  agreement 
involving  the  position. 

(b)  Amount  of  position  to  be  included  in 
risk-weighted  assets — (i)  General  rule  for 
determining  the  credit  equivalent  amount 
and  risk  weight  of  recourse  obligations  and 
direct  credit  substitutes.  Except  as  otherwise 
provided  in  this  section  ILB.  of  this  appendix 
A.  the  credit  equivalent  amount  for  a 
recourse  obligation  or  direct  credit  substitute 
is  the  full  amount  of  the  credit  enhanced 
assets  from  which  risk  of  credit  loss  is 
directly  or  indirectly  retained  or  assumed  by 
the  bank.  This  credit  equivalent  amount  is 
assigned  to  the  risk  category  appropriate  to 
the  obligor,  or  if  relevant,  the  guarantor  or 
nature  of  any  collateral.  Thus,  a  bank  that 
extends  a  partial  direct  credit  substitute,  e.g., 
a  financial  standby  letter  of  credit  that 
absorbs  the  first  10  percent  of  loss  on  a 
transaction,  must  maintain  capital  against  the 
full  amount  of  the  assets  being  supported. 
Furthermore,  for  a  direct  credit  substitute 
that  is  an  on-balance  sheet  asset,  e.g.,  a 
purchased  subordinated  security,  a  bank 
must  maintain  capital  against  the  amount  of 
the  direct  credit  substitute  and  the  full 
amount  of  the  assets  being  supported,  i.e.,  all 
more  senior  positions.  This  treatment  is 
subject  to  the  low-level  exposure  rule 
discussed  in  section  U.B.5(c)(i)  of  this 
appendix  A.  For  purposes  of  this  appendix 
A,  the  full  amount  of  the  credit  enhanced 
assets  from  which  risk  of  credit  loss  is 
directly  or  indirectly  retained  or  assumed 
means  for: 

(1)  A  financial  standby  letter  of  credit, 
surety  arrangement,  credit  derivative. 


guarantee,  or  irrevocable  guarantee-type 
instrument,  the  full  amount  of  the  assets  that 
the  direct  credit  substitute  fully  or  partially 
supports; 

(2)  A  subordinated  interest  or  security,  the 
amount  of  the  subordinated  interest  Or 
security  plus  all  more  senior  interests  or 
securities; 

[3]  Loan  servicing  assets  that  are  recourse 
obligations  or  direct  credit  substitutes,  the 
outstanding  amount  of  the  loans  serviced; 

[4]  Credit-enhancing  representations  and 
warranties,  the  amount  of  the  assets  subject 
to  the  representations  or  warranties; 

(5)  Loans  or  lines  of  credit  that  provide 
credit  enhancement  for  the  financial 
obligations  of  an  account  party,  the  full 
amount  of  the  enhanced  financial 
obligations; 

(6)  Loans  strips,  the  amount  of  the  loans 
sold;  and 

(7)  Assets  sold  with  recourse,  the  full 
amount  of  the  assets  from  which  risk  of 
credit  loss  is  directly  or  indirectly  retained, 
less  any  applicable  recourse  liability  account 
established  in  accordance  with  generally 
accepted  accounting  principles. 

(ii)  Participations  in  and  syndications  of 
direct  credit  substitutes.  Subject  to  the  low- 
level  exposure  rule  discussed  in  section 
II.B.5(c)(i)  of  this  appendix  A: 

(1)  In  the  case  of  a  direct  credit  substitute 
in  which  the  bank  has  conveyed  a  risk 
participation,'*  the  full  amount  of  the  assets 
that  are  supported,  in  whole  or  in  part,  by  the 
direct  credit  substitute  are  converted  to  a 
credit  equivalent  amount  at  100  percent. 
However,  the  pro  rata  share  of  the  credit 
equivalent  amount  that  has  been  conveyed 
through  a  risk  participation  is  assigned  to 
whichever  risk  category  is  lower:  The  risk 
category  appropriate  to  the  obligor,  after 
considering  any  relevant  guarantees  or 
collateral,  or  the  risk  category  appropriate  to 
the  institution  acquiring  the  participation.'* 
Any  remainder  is  assigned  to  the  risk 
category  appropriate  to  the  obligor, 
guarantor,  or  collateral.  For  example,  the  pro 
rata  share  of  the  full  amount  of  the  assets 
supported,  in  whole  or  in  part,  by  a  direct 
credit  substitute  conveyed  as  a  risk 
participation  to  a  U.S.  domestic  depository 
institution  or  an  OECD  bank  is  assigned  to 
the  20  percent  risk  category.'^ 

(2)  In  the  case  of  a  direct  credit  substitute 
in  which  the  bank  has  acquired  a  risk 
participation,  the  acquiring  bank's  percentage 
share  of  the  direct  credit  substitute  is 
multiplied  by  the  full  amount  of  the  assets 
that  are  supported,  in  whole  or  in  part,  by  the 
direct  credit  substitute  and  converted  to  a 
credit  equivalent  amount  at  100  percent.  The  , 
resulting  credit  equivalent  amount  is 


'*That  is,  a  participation  in  which  the  originating 
bank  remains  liable  to  the  beneficiary  for  the  fuU 
amount  of  the  direct  credit  substitute  if  the  party 
that  has  acquired  the  participation  fails  to  pay  when 
the  instrument  is  drawn. 

''  A  risk  participation  in  a  bankers  acceptance 
conveyed  to  another  institution  is  also  assigned  to 
the  risk  category  appropriate  to  the  institution 
acquiring  the  participation  or,  if  relevant,  the 
guarantor  or  nature  of  the  collateral. 

^^  A  risk  participation  with  a  remaining  maturity 
of  one  year  or  less  that  is  conveyed  to  a  non-OECD 
bank  is  also  assigned  to  the  20  percent  risk  category. 
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assigned  to  the  risk  category  appropriate  to 
the  account  party  obligor,  guarantor,  or 
collateral. 

(3)  In  the  case  of  a  direct  credit  substitute 
that  takes  the  form  of  a  syndication  where 
each  bank  is  obligated  only  for  its  pro  rata 
share  of  the  risk  and  there  is  no  recourse  to 
the  originating  bank,  each  bank's  credit 
equivalent  amount  will  be  only  its  pro  rata 
share  of  the  assets  supported,  in  whole  or  in 
part,  by  the  direct  credit  substitute.  The 
resulting  credit  equivalent  amount  is 
assigned  to  the  risk  category  appropriate  to 
the  obligor,  guarantor,  or  collateral.  '^ 

(iii)  Face-amount  treatment  for  externally 
rated  recourse  obligations,  direct  credit 
substitutes,  and  asset-and  mortgage-backed 
securities.  (I)  A  traded  position  is  eligible  for 
the  risk-based  capital  treatment  described  in 
this  paragraph  II.B.5(b)(iii)  if  its  external 
rating  is  within  one  of  the  five  highest  rating 
categories,  e.g.,  AAA  through  BB,  used  by  a 
nationally-recognized  statistical  rating 
organization. 

(a)  Two  highest  investment  grades.  The 
face  amount  of  a  recourse  obligation,  direct 
credit  substitute,  or  an  asset-or  mortgage- 
backed  security  that  is  rated  in  either  of  the 
two  highest  investment  grade  categories,  e.g., 
AAA  or  AA,  is  assigned  to  the  20  percent  risk 
category. 

(b)  Third  highest  investment  grade.  The 
face  amount  of  a  recourse  obligation,  direct 
credit  substitute,  or  an  asset-or  mortgage- 
backed  security  that  is  rated  in  the  third 
highest  investment  grade  category,  e.g..  A,  is 
assigned  to  the  50  percent  risk  category. 

(c)  Lowest  investment  grade.  The  face 
amount  of  a  recourse  obligation,  direct  credit 
substitute,  or  an  asset-or  mortgage-backed 
security  that  is  rated  in  the  lowest  investment 
grade  category,  e.g.,  BBB,  is  assigned  to  the 
100  percent  risk  category. 

id)  One  category  below  investment  grade. 
The  face  amount  of  a  recourse  obligation, 
direct  credit  substitute,  or  an  asset-  or 
mortgage-backed  security  that  is  rated  in  the 
next  lower  category  below  the  lowest 
investment  grade  category,  e.g..  BB,  is 
assigned  to  the  200  percent  risk  category. 

(2)  Other  recourse  obligations  and  direct 
credit  substitutes  that  are  retained,  assumed, 
or  issued  in  connection  with  an  asset 
securitization  are  also  eligible  for  the  risk- 
based  capital  treatment  described  in  this 
paragraph  II.B.5(b)(iii)  if  they  are  externally 
rated  by  two  nationally-rated  statistical  rating 
organizations  as  falling  within  one  of  the  five 
highest  rating  categories  used  by  the 
organizations,  the  ratings  are  publicly 
available,  and  the  ratings  are  based  on  the 
same  criteria  used  to  rate  traded  positions.'* 
If  the  two  ratings  differ,  the  lower  rating  will 
determine  the  risk  category  to  which  the 


"  For  example,  if  a  bank  has  a  10  percent  share 
of  a  $10  syndicated  direct  credit  substitute  that 
provides  credit  support  to  a  $100  loan  to  a  private 
obligor,  then  the  bank's  $1  pro  rata  share  in  the 
enhancement  means  that  a  $10  pro  rata  share  of  the 
loan  is  included  in  the  bank's  risk  weighted  assets. 

18  The  tmnk  must  demonstrate  to  the  FDIC's 
satisfaction  that  the  ratings  are  based  on  the  same 
criteria  that  the  ratings  organizations  use  to  rate 
traded  positions. 


recourse  obligation  or  direct  credit  substitute 
will  be  assigned. 

(3)  Stripped  mortgage-backed  securities 
(such  as  interest-only  or  principal-only 
strips)  may  not  be  assigned  to  the  20  percent 
or  50  percent  risk  category  under  section 
II.B.503){iii){l)(aHb)  of  this  appendix  A. 

[4)  A  position  which  is  not  externally  rated 
but  is  senior  in  all  respects  to  a  traded 
position  eligible  for  the  risk-based  capital 
treatment  described  in  section  Il.B.5(b)(iii)(l) 
of  this  appendix  A,  including  access  to  any 
collateral,  will  be  eligible  for  the  risk-based 
capital  treatment  described  in  this  paragraph 
II.B.5(b)(iii)  as  if  it  had  the  same  rating  as  the 
traded  position,  if  the  bank  can  demonstrate 
to  the  FDIC's  satisfaction  that  such  treatment 
is  appropriate. 

(iv)  Face-amount  treatment  for  direct  credit 
substitutes  which  are  not  externally  rated.  A 
direct  credit  substitute  assumed  or  issued  in 
connection  with  an  asset  securitization 
which  does  not  qualify  for  face  amount 
treatment  under  section  II.B.5(b)(iii)  of  this 
appendix  A  because  it  is  not  externally  rated 
may  still  qualify  for  face  amount  treatment, 
if  the  bank  determines  that  the  credit  risk  of 
the  direct  credit  substitute  is  equivalent  to  or 
better  than  the  external  rating  category  set 
out  at  section  II.B.5(b)(iii)(I)(cfl  of  this 
appendix  A  (e.g.,  BB).  The  face  amount  of  a 
position  which  the  bank  determines  is 
equivalent  to  or  better  than  the  external 
rating  category  set  out  at  section 
Il.B.5(b)(iii)(J)(c)  of  this  appendix  A  (e.g., 
BBB)  must  be  assigned  to  the  100  percent  risk 
category,  and  a  position  equivalent  to  the 
external  rating  category  set  out  in  section 
II.B.5(b)(iii)(I){d)  of  this  appendix  A  (e.g.. 
BB)  must  be  assigned  to  the  200  percent  risk 
category.  The  bank's  determination  may  only 
be  made  pursuant  to  the  following  three 
approaches,  the  use  of  which  must  be 
satisfactory  to  the  FDIC: 

(I)  Internal  risk  ratings  for  asset-backed 
commercial  paper  programs.  A  bank,  under 
its  internal  risk  rating  system,  assigns  an 
internal  rating  to  a  direct  credit  substitute  the 
bank  extends  to  the  asset-backed  commercial 
paper  program  it  sponsors,  and  the  rating  is 
equivalent  to  or  better  than  the  rating 
category  set  out  at  section  B.5{b)(iii)( !)(</)  of 
this  appendix  A  (e.g.,  BB).  The  internal  risk 
rating  system  must  be  satisfactory  to  the  FDIC 
and  must  be  prudent  and  appropriate  for  the 
size  and  complexity  of  the  bank's  program. 
Adequate  internal  risk  rating  systems 
typically: 

(a)  are  an  integral  part  of  an  effective  risk 
management  system  that  explicitly 
incorporates  the  full  range  of  risks  arising 
from  a  bank's  participation  in  securitization 
activities; 

[b]  link  the  internal  ratings  to  measurable 
outcomes,  such  as  the  probability  that  the 
position  will  experience  any  loss,  the 
position's  expected  loss  given  default,  and 
the  degree  of  variajnce  in  losses  given  default 
on  that  position: 

(c)  separately  consider  the  risk  associated 
with  the  underlying  loans  or  borrowers  and 
the  risk  associated  with  the  structure  of  a 
particular  securitization  transaction: 

[d]  identify  gradations  of  risk  among 
"pass"  assets  and  other  risk  positions: 


(e)  have  clear,  explicit  criteria  that  are  used 
to  classify  assets  into  each  internal  risk  grade, 
including  criteria  for  subjective  factors: 

(/)  have  independent  credit  risk 
management  or  loan  review  personnel  with 
adequate  training  assigning  or  reviewing  the 
credit  risk  ratings,  subject  to  internal  audit 
review  to  verify  that  ratings  are  assigned  in 
accordance  with  the  bank's  criteria: 

(g)  track  the  performance  of  the  internal 
ratings  over  time  and  make  adjustments  to 
the  ratings  system  when  the  performance  of 
rated  positions  has  a  tendency  to  diverge 
from  assigned  ratings,  and  adjust  individual 
ratings  accordingly:  and, 

[h)  are  consistent  with,  or  more 
conservative  than,  the  rating  assumptions 
and  methodologies  of  nationally  recognized 
statistical  rating  organizations. 

[2]  Program  ratings.  If  a  nationally 
recognized  statistical  rating  organization  or 
other  entity  satisfactory  to  the  FDIC  has 
reviewed  the  terms  of  a  securitization 
program  and  stated  a  rating  for  direct  credit 
substitutes  to  be  issued  under  the  program 
equivalent  to  or  better  than  the  external 
rating  category  set  out  at  section 
II.B.5(b)(iii)(J)(d)  of  this  appendix  A  (e.g.. 
BB),  a  bank  may  use  such  a  rating  for  a  direct 
credit  substitute  the  bank  issues  under  the 
program.  If  the  program  has  options  for 
different  combinations  of  assets,  standards, 
internal  credit  enhancements,  and  other 
relevant  factors,  the  rating  organization  or 
other  entity  may  specify-  ranges  of  rating 
categories  that  will  apply  premised  on  which 
options  correspond  to  the  bank's  position. 
The  bank  must  demonstrate  to  the  FDIC's 
satisfaction  that  the  program  rating  meets  the 
same  standards  generally  used  by  nationally 
recognized  statistical  rating  organizations  for 
rating  traded  positions,  and  that  the  rating 
organization's  or  other  entity's  underlying 
premises  are  satisfied  for  the  particular  direct 
credit  substitute  issued  by  the  bank. 

(3)  Credit  assessment  computer  program.  A 
bank  may  use  an  acceptable  credit 
assessment  computer  program  to  determine 
that  a  direct  credit  substitute  is  equivalent  to 
or  better  than  the  external  rating  category  set 
out  at  section  II.B.5{b)(iii)(I)(<fl  of  this 
appendix  A  (e.g.,  BB).  A  nationally 
recognized  statistical  rating  organization  or 
other  party  satisfactory  to  the  FDIC  must 
have  developed  the  credit  assessment  system 
for  determining  the  credit  risk  of  direct  credit 
substitutes  and  other  stratified  credit 
positions.  The  bank  must  demonstrate  to  the 
FDIC's  satisfaction  that  ratings  under  such  a 
credit  assessment  computer  program 
correspond  credibly  and  reliably  with  the 
rating  of  traded  positions. 

(v)  Determining  the  credit  risk  weight  for 
off-balance  sheet  securitized  assets  that  are 
subject  to  early  amortization  provisions.  If  a 
banJc  securitizes  revolving  assets,  such  as 
credit  cards,  home  equity  lines,  or 
conmiercial  lines  of  credit,  in  a  transaction 
that  it  has  sponsored  and  which  includes 
early  amortization  provisions,  then  the  bank 
must  maintain  risk-based  capital  against  the 
off-balance  sheet  securitized  assets  from  the 
inception  of  the  transaction.  An  early 
amortization  feature  is  a  provision  that, 
under  specified  conditions,  returns  principal 
to  investors  prior  to  the  expected  payment    - 
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Category  4 — 100  Percent  Risk  Weight,  (a) 
All  assets  not  included  in  the  categories 
above,  except  the  assets  specifically  included 
in  the  200  percent  category  below,  are 
assigned  to  this  category,  which  comprises 
standard  risk  assets.  The  bulk  of  the  assets 
typically  found  in  a  loan  portfolio  would  be 
assigned  to  the  100  percent  category. 

(b)  This  category  includes: 

(1)  Long-term  claims  on,  and  the  portions 
of  long-term  claims  that  are  guaranteed  by, 
non-OECD  banks,  and  all  claims  on  non- 
OECD  central  governments  that  entail  some 
degree  of  transfer  risk;  ^* 

(2)  All  claims  on  foreign  and  domestic 
private-sector  obligors  not  included  in  the 
categories  above  (including  loans  to 
nondepository  financial  institutions  and 
bank  holding  companies); 

(3)  Claims  on  commercial  firms  owned  by 
the  public  sector; 

(4)  Customer  liabilities  to  the  bank  on 
acceptances  outstanding  involving  standard 
risk  claims;  ^^ 

(5)  Investments  in  fixed  assets,  premises, 
and  other  real  estate  owned; 

(6)  Common  and  preferred  stock  of 
corporations,  including  stock  acquired  for 
debts  previously  contracted; 

(7)  Commercial  and  consumer  loans 
(except  those  assigned  to  lower  risk 
categories  due  to  recognized  guarantees  or 
collateral  and  loans  secured  by  residential 
property  that  qualify  for  a  lower  risk  weight); 

(8)  Mortgage-  and  asset-backed  securities 
that  do  not  meet  the  criteria  for  assignment 
to  a  lower  risk  category; 

(9)  Industrial-development  bonds  and 
similar  obligations  issued  under  the  auspices 
of  states  or  political  subdivisions  of  the 
OECD-based  group  of  countries  for  the 
benefit  of  a  private  party  or  enterprise  where 
that  party  or  enterprise,  not  the  government 
entity,  is  obligated  to  pay  the  principal  and 
interest;  and 


the  instructions  for  preparation  of  the  Consolidated 
Reports  of  Condition  and  Income.  In  addition,  from 
the  standpoint  of  the  selling  bank,  when  a 
multifamily  residential  property  loan  is  sold  subject 
to  a  pro  rata  loss  sharing  arrangement  which 
provides  for  the  purchaser  of  the  loan  to  share  in 
any  loss  incurred  on  the  loan  on  a  pro  rata  basis 
with  the  selling  bank,  that  portion  of  the  loan  is  not 
subject  to  the  risk-based  capital  standards.  In 
connection  with  sales  of  multifamily  residential 
property  loans  in  which  the  purchaser  of  the  loan 
shares  in  any  loss  incurred  on  the  loan  with  the 
selling  institution  on  other  than  a  pro  rata  basis,  the 
selling  bank  must  treat  these  other  loss  sharing 
arrangements  in  accordance  with  section  II.B.5.  of 
this  appendix  A. 

^*  Such  assets  include  all  nonlocal  currency 
claims  on,  and  the  portions  of  claims  that  are 
guaranteed  by,  non-OECD  central  governments  and 
those  portions  of  local  currency  claims  on,  or 
guaranteed  by,  non-OECD  central  governments  that 
exceed  the  local  currency  liabilities  held  by  the 
bank. 

^*  Customer  liabilities  on  acceptances  outstanding 
involving  nonstandard  risk  claims,  such  as  claims 
on  U.S.  depository  institutions,  are  assigned  to  the 
risk  category  appropriate  to  the  identity  of  the 
obligor  or,  if  relevant,  the  nature  of  the  collateral 
or  guarantees  backing  the  claims.  Portions  of 
acceptances  conveyed  as  risk  participations  to  U.S. 
depository  institutions  or  foreign  banks  are  assigned 
to  the  20  percent  risk  category  appropriate  to  short- 
term  claims  guaranteed  by  U.S.  depository 
institutions  and  foreign  banks. 


(10)  All  obligations  of  states  or  political 
subdivisions  of  countries  that  do  not  belong 
to  the  OECD-based  group. 

(c)  The  following  assets  also  are  assigned 
a  risk  weight  of  100  percent  if  they  have  not 
already  been  deducted  from  capital: 
investments  in  unconsolidated  companies, 
joint  ventures,  or  associated  companies; 
instruments  that  qualify  as  capital  issued  by 
other  bcuiks;  deferred  tax  assets;  and 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  other  allowed 
intangibles. 

Category  5—200  Percent  Risk  Weight.  This 
category  includes: 

(a)  The  face  amount  of  externally  rated 
recourse  obligations,  direct  credit  substitutes, 
and  asset-  and  mortgage-backed  securities 
that  are  rated  in  the  next  lower  category 
below  the  lowest  investment  grade  category, 
e.g.,  BB,  to  the  extent  permitted  in  section 
II.B.5fb)(iii)  of  this  appendix  A;  and 

(h)  The  face  amount  of  direct  credit 
substitutes  for  which  the  bank  determines 
that  the  credit  risk  is  equivalent  to  one 
category  below  investment  grade,  e.g.,  BB,  to 
the  extent  permitted  in  section  II.B.5.(b)(iii) 
of  this  appendix  A. 

D.  *   *   * 

The  face  amount  of  an  off-balance  sheet 
item  is  generally  incorporated  into  the  risk- 
weighted  assets  in  two  steps.  The  face 
amount  is  first  multiplied  by  a  credit 
conversion  factor,  except  for  direct  credit 
substitutes  and  recourse  obligations  as 
discussed  in  section  II.B.5.  of  this  appendix 
A.  The  resultant  credit  equivalent  amount  is 
assigned  to  the  appropriate  risk  category 
according  to  the  obligor  or,  if  relevant,  the 
guarantor  or  the  nature  of  the  collateral. ^^ 
Table  III  to  this  appendix  A  sets  forth  the 
conversion  factors  for  various  types  of  off- 
balance-sheet  items. 

1.  Items  with  a  100  percent  conversion 
factor,  (a)  Except  as  otherwise  provided  in 
section  II.B.5.  of  this  appendix  A,  the  full 
amount  of  an  asset  or  transaction  supported, 
in  whole  or  in  part,  by  a  direct  credit 
substitute  or  a  recourse  obligation.  Direct 
credit  substitutes  and  recourse  obligations 
are  defined  in  section  II.B.5.  of  this  appendix 
A. 

(b)  Sale  and  repurchase  agreements,  if  not 
already  included  on  the  balance  sheet,  and 
forward  agreements.  Forward  agreements  are 
legally  binding  contractual  obligations  to 
purchase  assets  with  drawdown  which  is 
certain  at  a  specified  future  date.  Such 
obligations  include  forward  purchases, 
forward  forward  deposits  placed, ^^  and 
partly-paid  shares  and  securities;  they  do  not 
include  commitments  to  make  residential 
mortgage  loans  or  forward  foreign  exchange 
contracts. 

(c)  Securities  lent  by  a  bank  are  treated  in 
one  of  two  ways,  depending  upon  whether 


^'  The  sufficiency  of  collateral  and  guarantees  for 
off-balance-sheet  items  is  determined  by  the  market 
value  of  the  collateral  or  the  amount  of  the 
guarantee  in  relation  to  the  face  amount  of  the  item, 
except  for  derivative  contracts,  for  which  this 
determination  is  generally  made  in  relation  to  the 
credit  equivalent  amount.  Collateral  and  guarantees 
are  subject  to  the  same  provisions  noted  under 
section  II.B.  of  this  appendix  A. 

^'  Forward  forward  deposits  accepted  are  treated 
as  interest  rate  contracts. 
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the  lender  is  exposed  to  risk  of  loss.  If  a  bank, 
as  agent  for  a  customer,  lends  the  customer's 
securities  and  does  not  indemnify  the 
customer  against  loss,  then  the  securities 
transaction  is  excluded  from  the  risk-based 
capital  calculation.  On  the  other  hand,  if  a 
bank  lends  its  own  securities  or,  actin_g  as 
agent  for  a  customer,  lends  the  customer's 
securities  and  indemnifies  the  customer 
against  loss,  the  transaction  is  converted  at 
100  percent  and  assigned  to  the  risk  weight 
category  appropriate  to  the  obligor  or,  if 
applicable,  to  the  collateral  delivered  to  the 
lending  bank  or  the  independent  custodian 
acting  on  the  lending  bank's  behalf. 
***** 

3.  In  the  tables  at  the  end  of  appendix 
A  to  part  325,  Table  11. — Summary  of 
Risk  Weights  and  Risk  Categories: 

A.  In  Category  2 — 20  Percent  Risk 
Weight,  paragraph  (11)  is  removed, 
paragraph  (12)  is  redesignated  as 
paragraph  (11),  and  new  paragraphs  (12) 
and  (13)  are  added; 

B.  In  Category  3 — 50  Percent  Risk 
Weight,  paragraph  (3)  is  revised; 

C.  In  Category  4 — 100  Percent  Risk 
Weight,  paragraph  (9)  is  revised  and  a 
new  paragraph  (10)  is  added;  and 

D.  Following  the  paragraph  titled 
Category  4 — 100  Percent  Risk  Weight,  a 
new  paragraph  titled.  Category  5 — 200 
Percent  Risk  Weight,  is  added  to  read  as 
follows: 
***** 

Table  II. — Summary  of  Risk  Weights  and 
Risk  Categories. 
***** 

Category  2 — 20  Percent  Risk  Weight. 

***** 

(12)  Asset-  or  mortgage-backed  securities 
(or  recourse  obligations  or  direct  credit 
substitutes  issued  in  connection  with  such 
securitizations)  rated  in  either  of  the  two 
highest  investment  grade  categories,  e.g., 
AAA  or  AA. 

(13)  The  credit  equivalent  amount  of  off- 
balance  sheet  revolving  assets  in 
securitization  transactions  featuring  early 
amortization  provisions  sponsored  by  the 
bank. 

Category  3 — 50  Percent  Risk  Weight. 
***** 

(3)  Asset-  or  mortgage-backed  securities  (or 
recourse  obligations  or  direct  credit 
substitutes  issued  in  connection  with  such 
securitizations)  rated  in  the  third-highest 
investment  grade  category,  e.g.,  A. 
***** 

Category  4 — 100  Percent  Risk  Weight. 

***** 

(9)  Asset-  or  mortgage-backed  securities  (or 
recourse  obligations  or  direct  credit 
substitutes  issued  in  connection  with  such 
securitizations)  rated  in  the  lowest 
investment  grade  category,  e.g.,  BBB,  as  well 
as  certain  direct  credit  substitutes  which  the 
bank  rates  as  the  equivalent  of  the  lowest 
investment  grade  category,  e.g..  BBB,  or 
above  through  an  internal  assessment 
satisfactory  to  the  FDIC. 

(10)  All  other  assets,  including  any 
intangible  assets  that  are  not  deducted  from 


capital,  and  the  credit  equivalent  amounts* 
of  off-balance  sheet  items  not  assigned  to  a 
different  risk  category. 

Category  5 — 200  Percent  Risk  Weight. 

Asset-  or  mortgage-backed  securities  (or 
recourse  obligations  or  direct  credit 
substitutes  issued  in  connection  with  such 
securitizations)  rated  one  category  below 
investment  grade,  e.g.,  BB,  as  well  as  certain 
direct  credit  substitutes  which  the  bank  rates 
as  the  equivalent  of  one  category  below 
investment  grade,  e.g.,  BB,  through  an 
internal  assessment  satisfactory  to  the  FDIC. 

4.  In  the  tables  at  the  end  of  appendix 
A  to  part  325,  Table  III.— Credit 
Conversion  Factors  for  Off-Balance 
Sheet  Items: 

A.  In  this  table,  references  to  footnote 
1  are  removed  each  time  they  appear 
and  footnote  1  is  removed. 

B.  In  100  Percent  Conversion  Factor, 
paragraphs  (l)  through  (3)  are  revised, 
and  a  new  paragraph  (6)  is  added,  to 
read  as  follows: 

Table  III. — Credit  Conversion  Factors  for 
Off-Balance  Sheet  Items. 

100  Percent  Conversion  Factor. 

(1)  The  full  amount  of  assets  supported  by 
direct  credit  substitutes  or  recourse 
obligations  (unless  a  different  treatment  is 
otherwise  specified).  For  risk  participations 
in  such  arrangements  and  acquired  by  the 
bank,  the  full  amount  of  assets  supported  by 
the  main  obligation  multiplied  by  the 
acquiring  bank's  percentage  share  of  the  risk 
participation. 

(2)  Acquisitions  of  risk  participations  in 
bankers  acceptances. 

(3)  Sale  and  repurchase  agreements,  if  not 
already  included  on  the  balance  sheet. 
***** 

(6)  Off-balance  sheet  revolving  assets  in 
securitization  transactions  featuring  early 
amortization  provisions  sponsored  by  the 
bank. 


By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  9th  day  of 
February,  2000. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Department  of  the  Treasury 

OfiBce  of  Thrift  Supervision 

12  CFR  Chapter  V 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  567  of  chapter  V  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  567— CAPITAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 


*  For  each  off-balance  sheet  item,  a  conversion 
factor  (see  Table  III)  must  be  applied  to  detennine 
the  "credit  equivalent  amount"  prior  to  assigning 
the  off-balance  sheet  time  to  a  risk  weight  category. 


Authority:  12  U.S.C.  1462. 1462a,  1463, 
1464,  1467a,  1828  (note). 

2.  Section  567.1  is  amended  by 
revising  the  definitions  of  direct  credit 
substitute  and  recoiuse  and  adding 
definitions  of  covered  representations 
and  warranties,  credit  derivative, 
financial  guarantee-type  standby  letter 
of  credit,  nationally  recognized 
statistical  rating  organization, 
performance-based  standby  letter  of 
credit,  rated,  securitization,  servicer 
cash  advance,  standby  letter  of  credit 
and  traded  position,  to  read  as  follows: 

§567.1     Definitions. 

***** 

Covered  representations  and 
warranties.  The  term  covered 
representations  and  warranties  means 
representations  and  warranties  extended 
by  a  savings  association  when  it 
transfers  assets  (including  loan  servicing 
assets)  or  assiuned  by  a  savings 
association  when  it  purchases  loan 
servicing  assets,  that  obligate  the 
savings  association  to  protect  another 
party  from  losses  due  to  credit  risk  in 
the  transferred  assets  or  serviced  loans. 

Credit  derivative.  The  term  credit 
derivative  means  on-  or  off-balance 
sheet  notes  or  contracts  that  allow  one 
party  to  transfer  the  credit  risk  of  a 
referenced  asset,  that  it  may  own,  to 
another  party.  The  value  of  a  credit 
derivative  is  dependent,  at  least  in  part, 
on  the  credit  performance  of  the 
referenced  asset. 
***** 

Direct  credit  substitute.  The  term 
direct  credit  substitute  means  an 
arrangement  in  which  a  savings 
association  assiunes,  in  form  or  in 
substance,  any  risk  of  credit  loss 
directly  or  indirectly  associated  with  an 
asset  or  other  financial  claim  owned  in 
whole  or  in  part  by  another  party,  that 
exceeds  the  association's  pro  rata  share 
of  the  asset  or  claim.  If  the  savings 
association  has  no  claim  on  the  asset, 
then  the  assumption  of  any  risk  of  loss 
is  a  direct  credit  substitute.  Direct  credit 
substitutes  include: 

(1)  Financial  guarantee-type  standby 
letters  of  credit  that  support  financial 
claims  on  the  account  party; 

(2)  Guarantees,  surety  arrangements, 
credit  derivatives,  and  irrevocable 
guarantee-type  instruments  backing 
financial  claims; 

(3)  Purchased  subordinated  interests 
or  securities  that  absorb  more  than  their 
pro  rata  share  of  losses  from  the 
imderlying  assets: 
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***** 

Recourse.  The  term  recourse  means  an 
arrangement  in  which  a  savings 
association  retains,  in  form  or  in 
substance,  any  risk  of  credit  loss 
directly  or  indirectly  associated  with  a 
transferred  asset  that  exceeds  the  pro 
rata  share  of  the  association's  claim  on 
the  asset.  If  a  savings  association  has  no 
claim  on  a  transferred  asset,  then  the 
retention  of  any  risk  of  loss  is  recourse. 
A  recourse  obligation  typically  arises 
when  an  institution  transfers  assets  and 
retains  an  obligation  to  repurchase  the 
assets  or  to  absorb  losses  due  to  a 
default  of  principal  or  interest  or  any 
other  deficiency  in  the  performance  of 
the  underlying  obligor  or  some  other 
party.  Recourse  may  exist  implicitly 
where  a  savings  association  provides 
credit  enhancement  beyond  any 
contractual  obligation  to  support  assets 
it  has  sold.  Recourse  obligations 
include: 

(1)  Covered  representations  cUid 
warranties  on  transferred  assets; 

(2)  Retained  loan  servicing  assets  if 
the  servicer  is  responsible  for  losses 
associated  with  the  loans  being  serviced 
(other  than  a  servicer  cash  advance); 

(3)  Retained  subordinated  interests  or 
seciuities,  or  credit  derivatives  that 
absorb  more  than  their  pro  rata  share  of 
losses  from  the  underlying  assets; 

(4)  Assets  sold  under  an  agreement  to 
repurchase;  and 

(5)  Loan  strips  sold  without  direct 
recourse  where  the  maturity  of  the 
transferred  loan  is  shorter  than  the 
maturity  of  the  commitment. 
***** 

Securitization.  The  term 
securitization  means  the  pooling  and 
repackaging  of  loans  or  other  credit 
exposures  into  securities  that  can  be 
sold  to  investors.  For  purposes  of 
§  567.6(b)  of  this  part,  the  term 
securitization  also  includes  transactions 
or  programs  that  generally  create 
stratified  credit  risk  positions,  whether 
in  the  form  of  a  security  or  not,  whose 
performance  is  dependent  upon  an 
underlying  pool  of  loans  or  other  credit 
exposures. 

Servicer  cash  advance.  The  term 
servicer  cash  advance  means  funds  that 
a  residential  mortgage  loan  servicer 
advances  to  ensure  an  uninterrupted 
flow  of  payments  or  the  timely 
collection  of  residential  mortgage  loans, 
including  disbursements  made  to  cover 
foreclosure  costs  or  other  expenses 
arising  from  a  mortgage  loan  to  facilitate 
its  timely  collection.  A  servicer  cash 
advance  is  not  a  recourse  obligation  or 


a  direct  credit  substitute  if  the  servicer 
is  entitled  to  full  reimbursement  or,  for 
any  single  residential  mortgage  loan, 
nonreimbursable  advances  are 
contractually  limited  to  an  insignificant 
amount  of  the  outstanding  principal  on 
that  loan. 

Standby  letter  of  credit.  The  term 
standby  letter  of  credit  means  any 
financial  guarantee-type  standby  letter 
of  credit  or  performance-based  standby 
letter  of  credit. 
***** 

Traded  position.  The  term  traded 
position  means  a  recourse  obligation, 
direct  credit  substitute,  or  asset-  or 
mortgage-backed  security  that  is 
retained,  assiuned,  or  issued  in 
connection  with  an  asset  securitization 
and  that  is  rated  with  a  reasonable 
expectation  that,  in  the  near  future: 

(1)  The  position  would  be  sold  to 
investors  relying  on  the  rating;  or 

(2)  A  third  party  would,  in  reliance  on 
the  rating,  enter  into  a  transaction  such 
as  a  purchase,  loan,  or  repurchase 
agreement  involving  the  position. 
***** 

3.  Section  567.2  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows: 

§  567.2    Minimum  regulatory  capital 
requirement. 

(a)  *  *  * 

(1)  Risk-based  capital  requirement,  (i) 
A  savings  associations'  minimum  risk- 
based  capital  requirement  shall  be  an 
amount  equal  to  8%  of  its  risk-weighted 
assets  as  measured  under  §  567.6  of  this 
part. 
***** 

4.  Section  567.6  is  amended  by: 

A.  Revising  paragraph  (a)  introductory 
text; 

B.  Revising  paragraph  (a)(1) 
introductory  text; 

C.  Revising  paragraph  {a)(2) 
introductory  text; 

D.  Removing  and  reserving 
paragraphs  (a)(2)(i)(A)  and  (C); 

E.  Revising  paragraph  (a)(2){i){B); 

F.  Revising  paragraph  (a)(2){ii)(A); 

G.  Removing  paragraph  (a)(3);  and 
H.  Adding  paragraph  (b)  to  read  as 

follows: 

§  567.6    Risk-based  capital  credit  risk- 
weight  categories. 

(a)  Risk-weighted  assets.  Risk- 
weighted  assets  equal  risk-weighted  on- 
balance-sheet  assets  (as  computed  luider 
paragraph  (a)(1)  of  this  section),  plus 
risk-weighted  off-balance-sheet 
activities  (as  computed  imder  paragraph 
(a)(2)  of  this  section),  plus  risk-weighted 
recourse  obligations,  direct  credit 
substitutes  and  asset-  and  mortgage- 
backed  securities  (as  computed  under 
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paragraph  (b)  of  this  section).  Assets  not         (B)  Risk  participations  purchased  in 

included  for  purposes  of  calculating  bank  acceptances, 

capital  under  §  567.5  are  not  included  in  *         *        *         *        * 
calculating  risk-weighted  assets.  (jj)  *  *  * 

(1)  On-balance-sheet  assets.  Except  as         (A)  Transaction-related  contingencies, 
provided  in  paragraph  (b)  of  this  including,  among  other  things, 
section,  risk- weighted  on-balance-sheet  performance  bonds  and  performance- 
assets  are  computed  by  multiplying  the  based  standby  letters  of  credit  related  to 
on-balance-sheet  asset  amounts  times  a  particular  transaction; 

the  appropriate  risk  weight  categories.  ***** 
The  risk  weight  categories  for  on-  (b)  Recourse  obligations,  direct  credit 

balance-sheet  assets  are:  substitutes,  and  asset-and  mortgage- 

*        *        *        *        *  backed  securities — (1) /ngenerai.  Except 

,„._£,,    ,  L     **••*■      r        .  as  otherwise  provided  in  this  paragraph 

(2)  Off-balance-sheet  activities^Excepi  ^^  ^^^^^^^  ^^  risk-weighted  fsset 
as  provided  m  paragraph  fb)  of  diis  ^^^^  ^^^  ^  ^^^^^^  obligation,  direct 
section,  risk-weighted  off-balance-sheet  ^^^^.^  ^^^bstitute.  or  asset-  or  mortgage- 
items  are  determined  by  the  following  ^^^^^^  security,  multiply  the  amount  of 
two-step  process.  First,  the  face  amount  ^^^^^^  ^^  ^^.^^  ^^^^  „f  ^^^^^^  ^^^^  i3 
of  the  off-balance-sheet  item  must  be  direcUy  or  indirectly  retained  or 
muhiphed  by  the  appropriate  credit  assumed,  by  the  appropriate  risk  weight 
conversion  factor  listed  in  this  ^gj^g  ^g  criteria  regarding  obligors, 
paragraph  (a)(2).  This  calculation  guarantors,  and  collateral  listed  in 
translates  the  face  amount  of  an  off-  paragraph  {a){l)  of  this  section.  For 
balance-sheet  exposure  into  an  on-  purposes  of  this  paragraph  (b),  the 
balance-sheet  credit-equivalent  amount,  amount  of  assets  from  which  risk  of 
Second,  the  credit-equivalent  amount  credit  loss  is  directly  or  indirectly 
must  be  assigned  to  the  appropriate  risk  retained  or  assumed  means: 

weight  category  using  the  criteria  (jj  yqt  a  financial  guarantee-type 

regarding  obligors,  guarantors,  and  standby  letter  of  credit,  surety 

collateral  listed  in  paragraph  (a)(1)  of  arrangement,  credit  derivative, 
this  section,  provided  that  the  maximum    guarantee,  or  irrevocable  guarantee-type 

risk  weight  assigned  to  the  credit-  instruments,  the  amount  of  the  assets 

equivalent  amount  of  an  interest-rate  or  jjiat  the  direct  credit  substitute  fully  or 

exchange-rate  contract  is  50  percent.  partially  supports; 
The  following  are  the  credit  conversion  (jjj  p^j  ^  subordinated  interest  or 

factors  and  the  off-balance-sheet  items  security,  the  amount  of  the  subordinated 

to  which  they  apply.  interest  or  security  plus  all  more  senior 

(i)  *  *  *  interests  or  securities; 

Rating  category 

Highest  or  second  highest  investment  grade  

Third  highest  investment  grade  

Fourth  highest  investment  grade  

One  grade  Ijelow  investment  grade • 

More  than  one  grade  below  investment  grade  or  not  rated 


(iii)  For  mortgage  servicing  assets  that 
are  recourse  obligations  or  direct  credit 
substitutes,  the  outstanding  amount  of 
unpaid  principal  of  the  loans  serviced; 

(iv)  For  covered  representations  and 
warranties,  the  amount  of  the  assets 
subject  to  the  representations  or 
warranties; 

(v)  For  loans  or  lines  of  credit  that 
provide  credit  enhancement  for  the 
financial  obligations  of  an  account 
party,  the  amount  of  the  enhanced 
financial  obligations; 

(vi)  For  loans  strips,  the  amount  of  the 
loans; 

(vii)  For  assets  sold  with  recourse,  the 
amount  of  assets  from  which  risk  of  loss 
is  directly  or  indirectly  retained,  less 
any  applicable  recourse  liability  account 
established  in  accordance  with 
generally  accepted  accoimting 
principles;  and 

(viii)  Other  types  of  recourse 
obligations  and  direct  credit  substitutes 
should  be  treated  in  accordance  with 
the  principles  contained  in  this 
paragraph  (b). 

(2)  Ratings-based  approach — (i) 
Calculation.  As  an  alternative  to  the 
calculation  described  in  paragraph  (b)(1) 
of  this  section,  a  savings  association 
may  calculate  the  risk-weighted  asset 
amount  for  eligible  recourse  obligations, 
direct  credit  substitutes,  or  asset-  or 
mortgage-backed  securities  described  in 
paragraph  {b){2)(ii)  of  this  section  by 
multiplying  the  face  amount  of  the 
position  by  the  risk-weight  associated 
with  the  applicable  rating  under  the 
following  chart. 


Risk  weight 


20%. 
50%. 
100%. 
200%. 

Risk  weight  the  asset  under  paragraph  (b)(1) 
of  this  section. 


(ii)  Eligibility.  To  be  eligible  for  the 
treatment  described  in  this  paragraph 
(b)(2),  a  recourse  obligation,  direct 
credit  substitute,  or  asset-  or  mortgage- 
backed  security  must  meet  one  of  the 
following  criteria: 

(A)  Traded  position  rated  by  a  rating 
organization.  (I)  A  traded  position  is 
eligible  for  the  risk-based  capital 
treatment  described  in  this  paragraph 
(b)(2),  if  a  nationally  recognized 
statistical  rating  organization  rates  the 
position  in  one  of  its  five  highest  grades. 
If  two  or  more  nationally  recognized 
statistical  rating  organizations  assign 
different  ratings  to  a  position,  the 
savings  association  may  use  the  highest 
rating  as  the  rating  of  the  position  for 


the  purposes  of  this  paragraph  (b)(2).  If 
a  rating  changes,  the  savings  association 
must  use  the  new  rating. 

(2)  If  a  recourse  obligation,  direct 
credit  substitute,  or  asset-  or  mortgage- 
backed  security  or  other  credit  risk 
position  is  not  rated  but  is  senior  in  all 
credit  risk  related  features  (including 
access  to  any  collateral)  to  a  rated, 
traded  position,  the  savings  association 
may  risk  weight  the  position  under  this 
paragraph  (b)(2)  using  the  rating  of  the 
traded  position.  The  savings  association 
must  satisfy  OTS  that  this  treatment  is 
appropriate. 

(B)  Non-traded  position  rated  by  two 
rating  organizations.  (1)  A  recourse 
obligation  or  direct  credit  substitute  that 


is  not  a  traded  position  is  eligible  for  the 
treatment  described  in  this  paragraph 
(b)(2),  if  two  nationally  recognized 
statistical  rating  organizations  rate  the 
recourse  obligation  or  direct  credit 
substitute  in  one  of  their  five  highest 
grades.  The  organizations  must  apply 
the  same  criteria  that  they  use  to  rate 
securities  that  are  traded  positions  and 
must  make  the  rating  publicly  available. 
[2]  If  two  or  more  national  recognized 
statistical  rating  organizations  assign 
different  ratings  to  the  recourse 
obligation  or  direct  credit  substitute,  the 
savings  association  must  use  the  second 
highest  rating  as  the  rating  of  the 
position  for  the  purposes  of  this 
paragraph  (b)(2).  If  a  rating  changes,  the 


12350 


Federal  Register/Vol.  65,  No.  46 / Wednesday,  March  8,  2000 / Proposed  Rules 


savings  association 
rating. 

(3)  Internal  rating 
structured  transacti  ons 


must  use  the  new 


assessment  computf. 
Calculation.  As  an 


,  qualified 

and  credit 
T  programs — (i) 
i  Itemative  to  the 


calculation  described  in  paragraph  (b)(1) 
of  this  section,  a  savings  association 
may  calculate  the  risk-weighted  asset 
amount  for  eligible  direct  credit 
substitutes  described  in  paragraph 


(b)(3){ii)  of  this  section  by  multiplying 
the  face  amount  of  the  position  by  the 
risk-weight  associated  with  the 
applicable  rating  under  the  following 
chart: 


Rating  category 


Risk  weight 


Investment  grade 

One  grade  below  investment 

More  than  one  grade 


grade 

delow  investment  grade  or  not  rated 


100%. 
200%. 

Risk  weight  the  asset  under  paragraph  (b)(1) 
of  this  section. 


(ii)  Eligibility.  To  )e  eligible  for  the 
treatment  described  in  this  paragraph 
(b)(3),  a  direct  credi  substitute  must 
meet  one  of  the  folh  iwing  criteria. 

(A)  Non-traded  pt  >sition  rated 
internally.  A  direct  :redit  substitute 
assumed  or  issued  i  i  connection  with 
an  asset-backed  con  jnercial  paper 
program  and  that  is  not  a  traded 
position  is  eligible  far  the  treatment 
described  in  this  pa  agraph  (b)(3),  if  a 
savings  association  hat  is  the  sponsor  of 
the  program  rates  th  e  direct  credit 
substitute  as  investi  lent  grade  or  one 
category  immediate  y  below  investment 
grade.  The  savings  association  must  use 
an  internal  risk  wei{  hting  system  that  is 
satisfactory  to  OTS.  Adequate  internal 
risk  rating  systems  t  ypically: 

(1)  Are  an  Integra!  part  of  an  effective 
risk  management  sy  item  that  explicitly 
incorporates  the  ful  range  of  risks 
arising  from  the  insi  itution's 
securitization  activi  ies. 

(2)  Link  ratings  to  measurable 
outcomes,  such  as  tie  probability  that 
the  position  will  experience  loss,  the 
expected  loss  on  the  position  in  the 
event  of  default,  anc  variance  of  losses 
in  the  event  of  defai  It  on  that  position; 

(J)  Separately  con  sider  the  risk 
associated  with  the  mderlying  loans  or 
borrowers,  and  the  i  isk  associated  with 
the  structure  of  the  particular 
securitization  transa  ction; 

(4)  Identify  gradat  ions  of  risk  even 
among  those  assets  '  vhere  no  loss  is 
likely  as  well  as  oth  !r  risk  positions; 

(5)  Use  clear,  exp!  icit  criteria  to 
classify  assets  into  e  ach  internal  rating 
category; 

(6)  Employ  indepi  indent  credit  risk 
management  or  loar  review  personnel 
to  assign  or  review  t  le  internal  ratings; 

(7)  Include  an  intixnal  audit 
procedure  to  period  cally  verify  that 
internal  risk  ratings  are  assigned  in 
accordance  with  the  savings 
association's  establi  >hed  criteria; 

(8)  Monitor  the  pt  rformance  of  the 
assigned  internal  ra'  ings  to  determine  if 
the  system  correctly  identified 
individual  ratings  ai  »d.  if  appropriate. 


adjust  the  rating  system  and  individual 
ratings;  and 

(9)  Use  assumptions  and 
methodologies  that  are  consistent  with, 
or  more  conservative  than,  the  rating 
assumptions  and  methodologies  used  by 
nationally  recognized  statistical  rating 
organizations. 

(B)  Non-traded  positions  in  approved 
securitization  or  structured  financing 
programs.  A  direct  credit  substitute  that 
is  not  a  traded  position  is  eligible  for  the 
treatment  described  in  this  paragraph 
{b)(3),  if  the  position  is  generated 
through  a  securitization  or  structured 
hnancing  program  that  is  approved  by 
OTS.  OTS  will  not  approve  the  use  of 

a  securitization  or  structured  financing 
program  unless  the  program  meets  the 
following  minimum  criteria  and  other 
appropriate  prudential  standards: 

(1)  A  nationally  recognized  statistical 
rating  organization  (or  other  entity 
approved  by  OTS)  must  review  the 
terms  of  the  program,  and  state  a  rating 
for  the  direct  credit  substitutes  to  be 
issued  under  the  program.  If  the 
program  has  options  for  different 
combinations  of  assets,  standards, 
internal  or  external  credit  enhancements 
and  other  relevant  factors,  the  rating 
organization  or  other  approved  entity 
may  specify  ranges  of  rating  categories 
that  will  be  applied  based  on  the 
options  that  are  utilized  in  the  position. 

(2)  The  savings  association  must 
demonstrate  to  OTS'  satisfaction  that 
the  rating  corresponds  credibly  and 
reliably  with  the  ratings  issued  by 
nationally  recognized  statistical  rating 
organizations  for  traded  positions,  and 
that  the  rating  organization's  or  other 
entity's  underlying  premises  are 
satisfied  by  the  direct  credit  substitute. 

[3]  If  a  savings  association  participates 
in  a  securitization  or  structured 
financing  program  sponsored  by  another 
party,  OTS  may  authorize  the  savings 
association  to  use  this  approach  based 
on  the  program  rating  obtained  by  the 
sponsor  of  the  program. 

(C)  Non-traded  position  in  a 
structured  financing  program  rated  by 
using  qualifying  credit  assessment 


computer  software.  A  direct  credit 
substitute  that  is  not  a  traded  position 
is  eligible  for  the  treatment  described  in 
this  paragraph  (b)(3),  if  the  position  is 
generated  through  a  structured 
financing  program  and  the  position  is 
rated  using  credit  assessment  computer 
software  that  has  been  approved  by 
OTS.  OTS  will  not  approve  the  use  of 
credit  assessment  computer  software 
imless  the  software  meets  the  following 
minimum  criteria  and  other  appropriate 
prudential  standards: 

(1)  A  nationally  recognized  statistical 
rating  organization  (or  other  entity 
approved  by  OTS)  developed  the 
computer  software  for  determining  the 
credit  ratings  of  direct  credit  substitutes 
and  other  stratified  positions;  and 

(2)  The  savings  association  must 
demonstrate  that  the  ratings  generated 
using  the  computer  software  correspond 
credibly  and  reliably  with  the  ratings 
issued  by  nationally  recognized 
statistical  rating  organizations  for  traded 
positions. 

(4)  Alternative  capital  computation 
for  small  business  obligations — (i) 
Definitions.  For  the  purposes  of  this 
paragraph  (b)(4): 

(A)  Qualified  savings  association 
means  a  savings  association  that: 

(1)  Is  well  capitalized  as  defined  in 

§  565.4  of  this  chapter  without  applying 
the  capital  treatment  described  in 
paragraph  (b)(4)(ii)  of  this  section;  or 

(2)  Is  adequately  capitalized  as 
defined  in  §  565.4  of  this  chapter 
without  applying  the  capital  treatment 
described  in  paragraph  (b)(4)(ii)  of  this 
section  and  has  received  written 
permission  from  the  OTS  to  apply  that 
capital  calculation. 

(B)  Small  business  means  a  business 
that  meets  the  criteria  for  a  small 
business  concern  established  by  the 
Small  Business  Administration  in  13 
CFR  part  121  pursuant  to  15  U.S.C.  632. 

(ii)  Capital  requirement.  With  respect 
to  a  transfer  of  a  small  business  loan  or 
lease  of  personal  property  with  recourse 
that  is  a  sale  under  generally  accepted 
accoimting  principles,  a  qualified 
savings  association  may  elect  to  include 
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only  the  amount  of  its  retained  recourse 
in  its  risk-weighted  assets  for  the 
purposes  of  paragraph  (b)(1)  of  this 
section.  To  qualify  for  this  election,  the 
savings  association  must  establish  and 
maintain  a  reserve  under  generally 
accepted  accounting  principles 
sufficient  to  meet  the  reasonable 
estimated  liability  of  the  savings 
association  under  the  recourse 
obligation. 

(iii)  Aggregate  amount  of  recourse. 
The  total  outstanding  amount  of 
recourse  retained  by  a  qualified  savings 
association  with  respect  to  transfers  of 
small  business  loans  and  leases  of 
personal  property  and  included  in  the 
risk-weighted  assets  of  the  savings 
association  as  described  in  paragraph 
(b){4)(ii)  of  this  section,  may  not  exceed 
15  percent  of  the  association's  total 
capit£il  computed  under  §  567.5(c)(4). 

(iv)  Savings  association  that  ceases  to 
be  a  qualified  savings  association  or 
that  exceeds  aggregate  limits.  If  a 
savings  association  ceases  to  be  a 
qualified  savings  association  or  exceeds 
the  aggregate  limit  described  in 
paragraph  (b){4)(iii)  of  this  section,  the 
savings  association  may  continue  to 
apply  the  capital  treatment  described  in 
paragraph  (b)(4)(ii)  of  this  section  to 
transfers  of  small  business  loans  and 
leases  of  personal  property  that 
occurred  when  the  association  was  a 
qualified  savings  association  and  did 
not  exceed  the  limit. 

(v)  Prompt  corrective  action  not 
affected.  (A)  A  savings  association  shall 
compute  its  capital  without  regard  to 
this  paragraph  (b)(4)  of  this  section  for 
purposes  of  prompt  corrective  action  (12 
U.S.C.  1831o),  unless  the  savings 
association  is  adequately  or  well 
capitalized  without  applying  the  capital 
treatment  described  in  this  paragraph 
(b)(4)  and  would  be  well  capitalized 
after  applying  that  capital  treatment. 

(B)  A  savings  association  shall 
compute  its  capital  requirement  without 
regard  to  this  paragraph  Cb)(4)  for  the 
purposes  of  applying  12  U.S.C. 
1381o(g),  regardless  of  the  association's 
capital  level. 

(5)  Risk  participations  and 
syndications  of  direct  credit  substitutes. 
Except  as  otherwise  provided  in  this 
paragraph  (b)  and  subject  to  the  low 
level  recourse  rule,  a  savings  association 
must  calculate  the  risk-weighted  asset 
amount  for  a  risk  participation  in,  or 
syndication  of,  a  direct  credit  substitute 
as  described  below.  For  the  purposes  of 
this  paragraph  {b)(5),  in  a  risk 
participation  the  originator  of  the 
participation  remains  liable  to  the 
beneficiary  for  the  full  amount  of  the 
direct  credit  substitute,  even  though 


another  party  may  have  acquired  a 
participation  in  the  obligation: 

(i)  Where  a  savings  association 
conveys  a  risk  participation,  the  savings 
association  must  risk  weight  the  full 
amount  the  assets  supported,  in  whole 
or  in  part,  by  the  direct  credit  substitute. 
The  savings  association  must  assign  a 
percentage  share  (i.e.,  the  percentage  of 
the  direct  credit  substitute  that  is 
conveyed)  of  these  assets  to  the  lower 
of:  the  risk-weight  category  appropriate 
to  the  obligor  in  the  underlying 
transaction,  after  considering  any 
associated  guarantees  or  collateral;  or 
the  risk-weight  category  appropriate  to 
the  entity  acquiring  the  participation. 
The  remainder  of  the  assets  supported, 
in  whole  or  in  part,  by  the  direct  credit 
substitute,  must  be  assigned  to  the  risk- 
weight  category  appropriate  to  the 
obligor,  guarantor  or  collateral. 

(ii)  If  a  savings  association  acquires  a 
risk  participation  in  a  direct  credit 
substitute,  the  savings  association  must 
multiply  a  percentage  share  [i.e.  the 
percentage  of  the  direct  credit  substitute 
that  is  acquired)  by  the  full  amount  the 
assets  supported,  in  whole  or  in  part,  by 
the  direct  credit  substitute.  The  savings 
association  must  assign  this  amount  to 
the  risk-weight  category  appropriate  to 
the  account  party  obligor,  guarantor  or 
collateral. 

(iii)  If  the  savings  association  holds  a 
direct  credit  .ubstitute  as  a  part  of  a 
syndication  and  it  is  obligated  only  for 
its  pro  rata  share  of  the  risk  of  loss  on 
the  direct  credit  substitute  and  there  is 
no  recourse  to  the  originating  entity,  the 
savings  association  must  assign  its  share 
of  the  assets  supported,  in  whole  or  in 
part,  by  the  direct  credit  substitute  to 
the  risk-weight  category  appropriate  to 
the  obligor,  guarantor  or  collateral. 

(6)  Limitations  on  risk-based  capital 
requirements — (i)  Low-level  recourse.  If 
the  maximum  contractual  liability  or 
exposure  to  credit  loss  retained  or 
assumed  by  a  savings  association  in 
coimection  with  a  recourse  obligation  or 
a  direct  credit  substitute  calculated 
under  paragraphs  (b)(1)  through  (5)  of 
this  section  is  less  than  the  effective 
risk-based  capital  requirement  for  the 
enhanced  assets,  the  risk-based  capital 
requirement  is  limited  to  the  maximum 
contractual  liability  or  exposure  to  loss, 
less  any  recourse  liability  account 
established  in  accordance  with 
generally  accepted  accoimting 
principles.  This  limitation  does  not 
apply  to  assets  sold  with  implicit 
recourse. 

(ii)  Mortgage-related  securities  or 
participation  certificates  retained  in  a 
mortgage  loan  swap.  If  a  savings 
association  holds  a  mortgage-related 
security  or  a  participation  certificate  as 


a  result  of  a  mortgage  loan  swap  with 
recourse,  capital  is  required  to  support 
the  recourse  obligation  plus  the 
percentage  of  the  mortgage-related 
security  or  participation  certificate  that 
is  not  covered  by  the  recourse 
obligation.  The  total  amoimt  of  capital 
required  for  the  on-balance-sheet  asset 
and  the  recourse  obligation,  however,  is 
limited  to  the  capital  requirement  for 
the  underlying  loans,  calculated  as  if  the 
savings  association  continued  to  hold 
these  loans  as  an  on-balance-sheet  asset. 

(iii)  Related  on-balance-sheet  assets. 
To  the  extent  that  an  asset  may  be 
included  in  the  calculation  of  risk- 
weighted  on-balance-sheet  assets  under 
paragraph  (a)(1)  of  this  section  and  may 
also  be  included  in  the  calculation  of 
risk-weighted  assets  under  this 
paragraph  (b),  the  savings  association 
should  risk-weight  the  asset  only  under 
this  paragraph  (b),  except  mortgage 
servicing  assets  and  similar 
arrangements  with  embedded  recourse 
obligations  or  direct  credit  substitutes. 
In  such  cases,  the  mortgage  servicing 
asset  is  risk  weighted  as  an  on-balance- 
sheet  asset  under  paragraph  (a)(1)  of  this 
section  and  the  related  recourse 
obligations  and  direct  credit  substitutes 
are  risk-weighted  under  this  paragraph 

(b). 

(7)  Obligations  of  subsidiaries.  If  a 
savings  association  retains  a  recourse 
obligation  or  assumes  a  direct  credit 
substitute  on  the  obligation  of  a 
subsidiary  that  is  not  an  includable 
subsidiary,  and  the  recourse  obligation 
or  direct  credit  substitute  is  an  equity  or 
debt  investment  in  that  subsidiary 
under  generally  accepted  accounting 
principles,  the  face  amount  of  the 
recourse  obligation  or  direct  credit 
substitute  is  deducted  for  capital  under 
§§  567.5(a)(2)  and  567.9(c).  All  other 
recourse  obligations  and  direct  credit 
substitutes  retained  or  assumed  by  a 
savings  association  on  the  obligations  of 
an  entity  in  which  the  savings 
association  has  an  equity  investment  are 
risk-weighted  in  accordance  with  this 
paragraph  (b). 

(8)  Addition  to  risk-weighted  assets — 
managed  assets,  (i)  A  savings 
association  must  include  an  additional 
amount  in  the  risk-weighted  asset 
amount  calculated  under  this  paragraph 

(b),  if: 

(A)  The  savings  association  sells 
assets  to  a  revolving  securitization  (e.g., 
credit  card  receivables  or  home  equity 
line  securitizations)  with  an  early 
amortization  featiu-e.  An  early 
amortization  feature  is  a  provision  that, 
under  specified  conditions,  terminates 
the  ability  of  the  savings  association  to 
add  new  receivables  or  debt  to  the 
securitization,  and  requires  the  savings 
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association  to  use 
received  from  the 
the  receivables  or 
included  in  the 

(B)  The  savings 
sponsor  of  the  revo 

(ii)  The  additional 
the  face  amount  of 


savings  association 
securitization  less 
any  recourse  obliga 
substitute  that  the 
retains  or  assumes 
the  sale  of  the  asset 
percent  risk  weight 


payments 
d  sbtors  to  pay  down 
d  3bts  previously 
securitization;  and 
a  isociation  is  the 
ving  securitization, 
amount  is  equal  to 
e  assets  that  the 
sells  to  the  revolving 

face  amount  of 

ion  or  direct  credit 

savings  association 

connection  with 

multiplied  by  a  20 


tie 


in 


5.  Section  567.11  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(c)(1)  and  adding  a  new  paragraph  (c)(2) 
to  read  as  follows: 

§  567.1 1     Reservations  of  authority. 

***** 

(c)  *  *  * 

(2)  If  a  savings  association  has 
calculated  the  risk-weighted  asset 
amoimt  for  a  recourse  obligation,  a 
direct  credit  substitute  or  an  asset  under 
§  567.6(b),  OTS  may  determine  that  risk- 
weighted  asset  amount  does  not 
adequately  reflect  the  credit  risk  that  the 


savings  association  assumed  or  retained 
in  the  transaction  and  require  the 
institution  to  revise  the  risk-weighted 
asset  amount  to  reflect  the  risk  of,  and 
other  relevant  factors  associated  with, 
the  recourse  obligation,  direct  credit 
substitute  or  asset. 

Dated:  February  9,  2000. 

By  the  Office  of  Thrift  Supervision. 

Ellen  Seidman, 

Director. 

[FR  Doc.  00-4211  Filed  3-7-00;  8:45  am] 
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SECURITIES  AND  fXCHANGE 
COMMISSION 

17  CFR  part  248 

[RateaM  Nos.  34^24|B4,  IC-24326,  IA-1856; 
File  No.  S7-6-00] 

RIN  3235-AH90 

Privacy  of  Consurnjer  Financial 
Information  (Regulation  S-P) 

agency:  Securities  <  md  Exchange 

Commission. 

ACTION:  Proposed  nlie. 


SUMMARY:  The  Secu  rities  and  Exchange 
Commission  reques  :s  comment  on 
proposed  Regulation  S-P,  privacy  rules 
published  under  section  504  of  the 
Gramm-Leach-Blileff  Act.  Section  504 
requires  the  Commi  ssion  and  other 
federal  agencies  to  <  idopt  rules 
implementing  noticB  requirements  and 
restrictions  on  the  a  bility  of  certain 
financial  institution  s  to  disclose 
nonpublic  personal  information  about 
consumers  to  nonaffiliated  third  parties. 
Under  the  Gramm-I  each-Bliley  Act,  a 
hnancial  institution  must  provide  its 
customers  with  a  n(  itice  of  its  privacy 
policies  and  practices,  and  must  not 
disclose  nonpublic  lersonal  information 
about  a  consumer  tc  nonafHliated  third 
parties  unless  the  iiistitution  provides 
certain  information  to  the  consumer  and 
the  consumer  has  n  )t  elected  to  opt  out 
of  the  disclosure.  T  le  Gramm-Leach- 
Bliley  Act  also  requ  Ires  the  Conunission 
to  establish  for  finaj  icial  institutions 
appropriate  standards  to  protect 
customer  information.  The  proposed 
rules  implement  those  requirements  of 
the  Granun-Leach-E  liley  Act  with 
respect  to  financial  institutions  subject 
to  the  Commission'; ;  jurisdiction  under 
that  Act. 

DATES:  Comments  n  lust  be  received  by 
March  31.  2000. 

ADDRESSES:  Comme  nts  should  be 
submitted  in  triplic  ite  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  51  h  Street,  NW, 
Washington,  DC  20  )49-0609. 
Comments  also  ma]  be  submitted 
electronically  to  th(  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-6-00;  this  file  n  imber  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  lett  ers  will  be  available 
for  public  inspectio  n  and  copying  in  the 
Commission's  Publ  c  Reference  Room, 
450  5th  Street.  NW  Washington,  DC 
20549.  Electronical  y  submitted 
comment  letters  wi  1  be  posted  on  the 
Commission's  Inter  net  web  site  (http:// 
www.sec.gov). 


FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  proposed 
rules  as  they  relate  to  brokers  or  dealers, 
contact  George  Lavdas,  Office  of  Chief 
Coimsel,  at  the  Division  of  Market 
Regulation,  (202)  942-0073,  or  regarding 
the  proposed  rules  as  they  relate  to 
investment  companies  or  investment 
advisers,  Penelope  W.  Saltzman,  Office 
of  Regulatory  PoUcy.  (202)  942-0690,  at 
the  Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
(the  "Commission")  today  is  proposing 
for  public  comment  new  Regulation  S- 
P,  17  CFR  248.1-248.30,  under  the 
Gramm-Leach-B liley  Act  [Pub.  L.  No. 
106-102,  113  Stat.  1338  (1999),  to  be 
codified  at  15  U.S.C.  6801-6809],  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a]  ("Exchange  Act"),  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a]  ("Investment  Company 
Act"),  and  the  Investment  Advisers  Act 
of  1940  [15  U.S.C.  80bl  ("hivestment 
Advisers  Act"). 

Table  of  Contents 

I.  Background 

II.  Section-by-Section  Analysis 

III.  General  Request  for  Conunents 
rV.  Cost-Benefit  Analysis 

V.  Paperwork  Reduction  Act 

VI.  Summary  of  Initial  Regulatory  Flexibility 

Analysis 

VII.  Analysis  of  Effects  on  Efficiency, 
Competition,  and  Capital  Formation 

Vni.  Statutory  Authority 
Text  of  Proposed  Rules 

I.  Background 

On  November  12, 1999,  President 
Clinton  signed  the  Gramm-Leach-Bliley 
Act  ("G-L-B  Act")  1  into  law.  Subtitle  A 
of  Title  V  of  the  Act,  captioned 
"Disclosure  of  Nonpublic  Personal 
Information"  ("Title  V")  limits  the 
instances  in  which  a  financial 
institution  may  disclose  nonpublic 
personal  information  about  a  consumer 
to  nonaffiliated  third  parties,  and 
requires  a  financial  institution  to 
disclose  to  all  of  its  customers  the 
institution's  privacy  policies  and 
practices  with  respect  to  information 
sharing  with  both  affiliates  and 
nonaffiliated  third  parties.  Title  V  also 
requires  the  Office  of  the  Comptroller  of 
the  Currency,  Board  of  Governors  of  the 
Federal  Reserve  System,  Federal  Deposit 
Insurance  Corporation,  Office  of  Thrift 
Supervision  (collectively,  the  "banking 
agencies").  Secretary  of  the  Treasury, 
National  Credit  Union  Administration, 


'  Pub.  L.  106-102.  113  Stat.  1338  (1999)  (to  be 
codified  at  15  U.S.C.  6801-6809). 


Federal  Trade  Commission  (collectively 
with  the  banking  agencies,  the 
"Agencies"),  and  the  Commission,  after 
consulting  with  representatives  of  State 
insurance  authorities  designated  by  the 
National  Association  of  Insurance 
Commissioners,  to  prescribe  such 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  of  the  provisions  in 
Title  V  that  govern  disclosure  of 
nonpublic  personal  information. 

Commission  representatives 
participated  with  representatives  fi-om 
the  Agencies  in  drafting  proposed  rules 
to  implement  Title  V.  As  is  required  by 
the  (>-L-B  Act,  the  rules  we  are 
proposing  today  are,  to  the  extent 
possible,  consistent  with  and 
comparable  to  the  rules  proposed  by  the 
Agencies.  Proposed  Regulation  S-P 
contains  rules  of  general  applicability 
that  are  substantially  similar  to  the  rules 
proposed  by  the  baiiking  agencies.  ^  The 
proposed  rules  also  contain  examples 
that  illustrate  the  application  of  the 
general  rules.  These  examples  differ 
from  those  used  by  the  banking  agencies 
in  order  to  provide  more  meaningful 
guidance  to  the  financial  institutions 
subject  to  the  Commission's 
jurisdiction. 

Title  V  also  requires  the  Commission 
(and  each  of  the  Agencies)  to  establish 
appropriate  standards  for  financial 
institutions  subject  to  their  jurisdiction 
to  safeguard  customer  information  and 
records.  The  rules  we  are  proposing 
today  include  requirements  for  brokers, 
dealers,  and  investment  companies,  as 
well  as  investment  advisers  registered 
with  the  Commission  ("registered 
investment  advisers"),  to  adopt 
appropriate  policies  and  procedures  that 
address  safeguards  to  protect  this 
information. 

We  request  comment  on  all  aspects  of 
the  proposed  rules  as  well  as  comment 
on  the  specific  provisions  and  issues 
highlighted  in  die  section-by-section 
analysis  below.  We  specifically  request 
comment  on  the  proposed  examples  and 
on  any  additional  examples  that  would 
be  helpful. 

n.  Section-by-Section  Analysis 

Section  248.1     Purpose  and  Scope 

Proposed  paragraph  (a)  of  section 
248.1  identifies  three  purposes  of  the 


2  2.  See  G-L-B  Act  §  504(a).  The  banking  agencies 
published  a  joint  release  proposing  rules  to 
implement  Title  V  earlier  this  month.  Privacy  of 
Consumer  Financial  Information,  65  FR  8770  (Feb. 
22.  2000)  ("Banking  Agencies"  Proposal").  The 
Federal  Trade  Commision  proposed  its  privacy 
rules  on  February  24,  2000  (Privacy  of  Consumer 
Financial  Information,  available  at  <www.ftc.gov>]. 
The  National  Credit  Union  Administration 
approved  its  rule  proposal  the  same  day  (Privacy  of 
Consumer  Financial  Information,  Requirements  for 
Insurance,  available  at  <www.ncua.gov>|. 
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rules.  First,  the  rules  require  a  financial 
institution  to  provide  notice  to 
consumers  about  the  institution's 
privacy  policies  and  practices.  Second, 
the  rules  describe  the  conditions  under 
which  a  financial  institution  may 
disclose  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party.  Third,  the  rules  provide  a 
method  for  a  consmner  to  "opt  out"  of 
the  disclosure  of  that  information  to 
nonaffiliated  third  parties,  subject  to 
certain  exceptions  discussed  below. 

Proposed  paragraph  (b)  sets  out  the 
scope  of  the  Commission's  rules  and 
lists  the  entities  subject  to  the 
Commission's  enforcement  jurisdiction 
under  section  505(a)  of  the  G-L-B  Act.^ 
This  paragraph  notes  that  the  rules 
apply  only  to  information  about 
individuals  who  obtain  a  financial 
product  or  service  from  a  financial 
institution  to  be  used  for  personal, 
family,  or  household  purposes. 

We  note  that  other  federal.  State,  or 
applicable  foreign  laws  may  impose 
limitations  on  disclosures  of  nonpublic 
personal  information  in  addition  to 
those  imposed  by  the  G-L-B  Act  and 
these  proposed  rules.^  Thus,  financial 
institutions  will  need  to  monitor  and 
comply  with  relevant  legislative  and 
regulatory  developments  that  affect  the 
disclosure  of  consumer  information. 

Section  248.2    Rule  of  Construction 

Proposed  section  248.2  sets  out  a  rule 
of  construction  intended  to  clarify  the 
effect  of  the  examples  used  in  the  rules. 
Given  the  wide  variety  of  transactions 
that  Title  V  covers,  the  proposal  would 
include  rules  of  general  applicability 
and  provide  examples  that  are  intended 


3  Section  505(a)  of  the  G-L-B  Act  requires  tlie 
Commission  to  enforce  the  G-L-B  Act  and 
regulations  adopted  under  the  Act  as  follows:  with 
respect  to  brokers  and  dealers  under  the  Exchange 
Act,  with  respect  to  investment  companies  under 
the  Investment  Company-Act,  and  with  respect  to 
investment  advisers  registered  with  the 
Commission  under  the  Investment  Advisers  Act. 
Therefore,  in  addition  to  its  authority  under  section 
504  of  the  G-L-B  Act,  the  Commission  is  proposing 
this  part  under  its  rulemaking  authority  under  the 
Exchange  Act,  the  Investment  Company  Act,  and 
the  Investment  Advisers  Act.  Financial  institutions 
subject  to  this  part  would  also  be  subject  to  the 
Commission's  enforcement  of  this  part  under  those 
statutes. 

*  For  example,  an  investment  adviser  may  be 
subject  to  fiduciary  principles  under  state  law  that 
impose  additional  limits  on  the  adviser's  ability  to 
disclose  information  about  its  customers  to  any 
third  party.  See  Restatement  (Second)  of  Agency 
§  395  (an  agent  is  subject  to  a  duty  to  the  principal 
not  to  use  or  to  communicate  infeJTmation 
confidentially  given  him  by  the  principal  or 
acquired  by  him  during  the  course  of  his  agency); 
General  Acquisition,  Inc.  v.  Gencorp  Inc.,  766 
F.Supp.  1460,  1475  (S.D.  Ohio  1990)  ("Hit  is  well 
settled  that  a  fiduciary  is  under  a  duty  not  to 
disclose  or  use  for  his  own  benefit  confidential 
information  acquired  in  the  course  of  its  fiduciary 
relationship"). 


to  assist  financial  institutions  in 
complying  with  the  rule.  These 
examples  are  not  intended  to  be 
exhaustive;  rather,  they  are  intended  to 
provide  guidance  about  how  the  rules 
are  likely  to  apply  in  specific 
situations.^  We  invite  comment  on 
whether  including  examples  in  the  rule 
is  useful,  and  suggestions  on  additional 
or  different  examples  that  may  be 
helpful  in  providing  guidance  as  to  the 
applicability  of  the  rule. 

Section  248.3    Definitions 

(a)  Affiliate.  The  proposed  rules 
incorporate  the  definition  of  "affiliate" 
used  in  section  509(6)  of  the  G-L-B  Act. 
A  broker,  dealer,  investment  company, 
or  registered  investment  adviser  will  be 
considered  affiliated  with  another 
company  if  it  "controls,"  is  controlled 
by,  or  is  under  common  control  with  the 
other  company.^  The  definition 
includes  both  financial  institutions  and 
entities  that  are  not  financial 
institutions. 

The  Commission's  definition  of 
control  differs  from  the  definition 
adopted  by  the  Agencies.^  The  proposed 
rules  also  provide  that  a  broker,  dealer, 
investment  company,  or  registered 
investment  adviser  will  be  considered 
an  affiliate  of  another  company  for 
purposes  of  the  privacy  rules  if:  (i)  the 
other  company  is  regulated  under  Title 
V  by  one  of  the  Agencies  and  (ii)  the 
privacy  rules  adopted  by  that  Agency 
treat  the  broker,  dealer,  investment 
company,  or  registered  investment 


5  The  banking  agencies'  proposal  provides  that,  to 
the  extent  applicable,  compliance  with  the 
examples  would  constitute  compliance  with  the 
applicable  rule.  See,  e.g..  Banking  Agencies' 
Proposal,  proposed  §§40.2,  216.2,  332.2,  573.2.  The 
examples  in  our  proposed  rules,  however,  would 
not  provide  the  same  safe  harbor.  The  examples  are 
intended  to  describe  ordinary  situations  that  would 
comply  with  the  applicable  rule,  but  the  particular 
facts  and  circumstances  relating  to  each  specific 
situation  will  determine  whether  compliance  with 
an  example  constitutes  compliance  with  the  rule. 

6  We  have  defined  "control"  for  purposes  of 
brokers,  dealers,  investment  companies,  and 
registered  investment  advisers  to  mean  the  power 
to  exercise  a  controlling  influence  over  the 
management  or  policies  of  a  company  whether 
through  ownership  of  securities,  by  contract,  or 
otherwise.  In  addition,  ownership  of  more  than  25 
percent  of  a  company's  voting  securities  creates  a 
presumption  of  control  of  the  company.  See  infra 
discussion  of  proposed  section  248.3(i). 

'  Under  the  Banking  Agencies'  Proposal,  for 
example,  control  means  ownership  of  25  percent  of 
a  company's  voting  securities,  control  over  the 
election  of  a  majority  of  the  directors,  trustees  or 
general  partners  of  the  company,  or  the  power  to 
exercise  a  controlling  influence  over  management 
or  policies  of  a  company,  as  determined  by  the 
particular  agency.  See,  e.g..  Banking  Agencies' 
Proposal,  proposed  §§  40.3(g).  216.3(g),  332.3(g), 
573.3(g). 


adviser  as  an  affiliate  of  the  other 
company." 

(b)  Broker.  For  purposes  of  this  part, 
the  term  "broker"  is  defined  to  have  the 
same  meaning  as  in  section  3(a)(4)  of  the 
Exchange  Act.^  whether  or  not  the 
institution  is  registered  imder  section 
15(b)  of  the  Exchange  Act.'"  The  term 
includes  a  municipal  securities  broker 
as  defined  in  section  3(a)(31)  of  the 
Exchange  Act,'^  whether  or  not  it  is 
registered  under  section  15(b)  of  the 
Exchange  Act.'^  The  definition  also 
includes  a  government  securities  broker 
as  defined  in  section  3(a)(43)  of  the 
Exchange  Act  '^  (other  than  a  bank  as 
defined  in  section  3(a)(6)  of  the 
Exchange  Act  ^*  )  whether  or  not  the 
broker  is  registered  under  sections  15(b) 
or  15C(a)(2)  of  the  Exchange  Act.^^ 

(c)  Clear  and  conspicuous.  Title  V  and 
the  proposed  rules  require  that  various 
notices  be  "clear  and  conspicuous."  The 
proposed  nUes  define  this  term  to  mean 
that  the  notice  is  reasonably 
imderstandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  the 
notice. 

The  proposed  rules  do  not  mandate 
the  use  of  any  particular  technique  for 
making  the  notices  clear  and 
conspicuous,  but  instead  allow  each 
financial  institution  the  flexibility  to 
decide  for  itself  how  best  to  comply 
with  this  requirement.  A  notice  could 
satisfy  the  clear  and  conspicuous 
standard,  for  instance,  by  using  a  plain- 
language  caption,  in  a  type  set  easily 
read,  that  is  designed  to  call  attention  to 
the  information  contained  in  the  notice. 
Other  plain  language  principles  are 
provided  in  the  examples  that  follow 
the  general  rule. 

(d)  Collect.  The  proposed  rules  define 
"collect"  to  mean  obtaining  any 


■Proposed  §248.3(a)(lH2).  This  part  of  the 
proposed  definition  is  designed  to  prevent  the 
disparate  treatment  of  affiliates  within  a  holding 
comptany  structure.  Without  this  provision,  a 
broker-dealer  in  a  bank  holding  company  structure 
might  not  be  considered  affiliated  with  another 
entity  in  that  organization  under  the  Conunission's 
proposed  rules,  even  though  the  two  entities  would 
be  considered  affiliated  under  the  Banking 
Agencies'  Proposal. 

•15U.S.C.  78c(a)(4). 

'OlSU.SrC.  78o(b). 

"  15  U.S.C.  78c(a)(31). 

"  15  U.S.C.  78o(b). 

>3 15  U.S.C.  78c(a)(43). 

"15  U.S.C.  78c(a)(6).  For  purposes  of  this 
definition  and  the  definition  of  "dealer"  [see 
proposed  §  248.3(1)),  the  term  "bank"  does  not 
include  a  foreign  bank  (as  that  term  is  defined  in 
section  1(b)(7)  the  International  Banking  Act  of 
1978.  12  U.S.C  3101(7))  or  a  savings  association  (as 
defined  in  section  3(b)  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1813(b))  the  deposits  of 
which  are  insured  by  the  Federal  Deposit  Insurance 
Corporation. 

"15  U.S.C.  78o(b),  78o-5(a)(2). 
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information  that  is 
retrievable  on  a 
basis,  irrespective 
underlying  informa 
sections  of  the  prop  ased 
obligations  that 
institution  collects 
consumer."*  This 
clarifies  that  these 
when  the  informati 
to  identify  a  partici^ar 
clarifies  that  the 
regardless  of  wheth  sr 
institution  obtains 
a  consumer  or  ft^om 

(f)  Company.  The 
define  "company 
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about  a  consumer  with  nonaffiliated 
third  parties  outside  of  the  exceptions 
described  in  sections  248.10  and  248.11 
will  have  to  give  the  requisite  notices, 
even  if  the  consumer  does  not  enter  into 
a  customer  relationship  with  the 
institution. 

The  examples  that  follow  the 
definition  of  "consumer"  explain  when 
someone  is  a  consumer.  The  examples 
clarify  that  a  consumer  includes 
someone  who  provides  nonpublic 
personal  information  in  connection  with 
seeking  to  obtain  brokerage  or 
investment  advisory  services,  but  does 
not  include  someone  who  provides  only 
name,  address,  and  areas  of  investment 
interest  in  order  to  obtain  a  prospectus, 
investment  adviser  brochure,  or  other 
information  about  a  financial  product.'^ 
An  individual  who  has  an  account  with 
an  introducing  broker  and  whose 
securities  are  carried  by  a  clearing 
broker  in  a  special  omnibus  account  in 
the  name  of  the  introducing  broker  is 
not  a  consumer  for  purposes  of  the 
clearing  broker  if  it  receives  no 
nonpublic  personal  information  about 
the  consumer.  Similarly,  investment 
company  shareholders  who  are  not  the 
record  owners  of  their  shares  would  not 
be  consumers  for  purposes  of  the 
investment  company. '^ 

(h)  Consumer  reporting  agency.  The 
proposed  rules  incorporate  the 
definition  of  "consumer  reporting 
agency"  in  section  603(f)  of  the  Fair 
Credit  Reporting  Act.'^  This  term  is 
used  in  proposed  sections  248.11  and 
248.13. 

(i)  Control.  The  proposed  rules  define 
"control"  for  purposes  of  brokers, 
dealers,  investment  companies,  and 
registered  investment  advisers  to  mean 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company  whether  through 
ownership  of  securities,  by  contract,  or 
otherwise.^"  In  addition,  ownership  of 
more  than  25  percent  of  a  company's 
voting  securities  creates  a  presumption 
of  control  of  the  company. ^^  This 
definition  is  used  to  determine  when 
companies  are  affiliated, 22  and  would 


>  See,  e.g..  proposed  §! 


248.6.  248.7. 


■^Individuals  may  provide  this  information,  for 
example,  on  "tear-out"  cards  from  magazines,  or  in 
telephone  or  Internet  requests  for  prospectuses  or 
brochures. 

IS 

See  also  infra  discussion  of  proposed  section 
248. 3(k)  (definition  of  "customer  relationship"). 

'9  15U.S.C.  1681a(fl. 

20 See,  e.g.,  17  CFR  240.19g2-l(b)(2). 

^'  This  presumption  may  be  rebutted  by  evidence, 
but,  in  the  case  of  an  investment  company,  will 
continue  until  the  Commission  makes  a  decision  to 
the  contrary  according  to  the  procedures  described 
in  section  2(a)(9)  of  the  Investment  Company  Act 
[15  U.S.C.  B0a-2(a)(9)|. 

"  See  discussion  of  proposed  §  248.3(a).  supra. 


result  in  financial  institutions  being 
considered  as  affiliates  regardless  of 
whether  the  control  is  exercised  by  a 
company  or  individual. 

(j)  Customer.  The  proposed  rules 
define  "customer"  as  any  consumer 
who  has  a  "customer  relationship"  with 
a  particular  financial  institution.  As 
explained  more  fully  in  the  discussion 
of  proposed  section  248.4  below,  a 
consumer  becomes  a  customer  of  a 
financial  institution  when  he  or  she 
enters  into  a  continuing  relationship 
with  the  institution.  For  example,  a 
consumer  would  become  a  customer 
when  he  or  she  enters  into  an 
investment  advisory  contract  (whether 
written  or  oral),  completes  the 
documents  needed  to  open  a  brokerage 
account,  or  purchases  shares  of  an 
investment  company  in  his  or  her  owti 
name. 

The  distinction  between  consumers 
and  customers  determines  the  notices 
that  a  financial  institution  must  provide. 
If  a  consumer  never  becomes  a 
customer,  the  institution  is  not  required 
to  provide  any  notices  to  the  consumer 
unless  the  institution  intends  to  disclose 
nonpublic  personal  information  about 
that  consumer  to  nonaffiliated  third 
parties  (outside  of  the  exceptions  as  set 
out  in  sections  248.10  and  248.11).  By 
contrast,  if  a  consumer  becomes  a 
customer,  the  institution  must  provide  a 
copy  of  its  privacy  policy  before  it 
establishes  the  customer  relationship 
and  at  least  annually  during  the 
continuation  of  the  customer 
relationship. 

(k)  Customer  relationship.  The 
proposed  rules  define  "customer 
relationship"  as  a  continuing 
relationship  between  a  consumer  and  a 
financial  institution  in  which  the 
institution  provides  a  financial  product 
or  service  that  is  to  be  used  by  the 
consumer  primarily  for  personal,  family, 
or  household  purposes.  Because  the  G— 
L-B  Act  requires  annual  notices  of  the 
financial  institution's  privacy  policies  to 
its  customers,  we  have  interpreted  the 
Act  as  requiring  more  than  isolated 
transactions  between  a  financial 
institution  and  a  consumer  to  establish 
a  customer  relationship,  unless  it  is 
reasonable  to  expect  further  contact 
about  that  transaction  between  the 
institution  and  consumer  afterwards. 
Thus,  the  proposed  rules  define 
"customer  relationship"  as  one  that 
generally  is  of  a  continuing  nature.  As 
noted  in  the  examples  that  follow  the 
definition,  this  would  include  a 
brokerage  account  or  investment 
advisory  relationship.  A  broker  would 
have  a  customer  relationship  with  a 
consumer  when  the  broker  regularly 
effects  securities  transactions  for  the 
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customer,  even  if  the  broker  holds  none 
of  the  customer's  assets. 

A  one-time  transaction  may  be 
sufficient  to  establish  a  customer 
relationship,  depending  on  the  nature  of 
the  transaction.  The  examples  that 
follow  the  definition  of  "customer 
relationship"  clarify  that  an  individual's 
purchase  of  securities  through  a  broker 
with  whom  the  customer  opens  an 
account  would  be  sufficient  to  establish 
a  customer  relationship  because  of  the 
continuing  natiu-e  of  the  service.  The 
individual  would  be  a  customer  even  if 
the  account  is  established  only  to  hold 
securities  or  other  assets  as  collateral  for 
a  loan  made  by  another  institution.  By 
contrast,  an  individual  who  purchases 
securities  through  a  broker  would  not  be 
the  broker's  customer  if  the  broker 
provides  the  service  as  an 
accommodation  but  does  not  open  an 
account  for  the  individual. ^3  Similarly, 
a  consumer  does  not  become  a  broker's 
customer  when  the  broker  liquidates 
securities  for  the  consumer  on  a  one- 
time basis. 

The  examples  also  clarify  that  a 
consumer  will  have  a  customer 
relationship  with  an  investment 
company  whose  shares  the  consumer 
owns  in  his  or  her  own  name,  even  if 
the  consumer  purchased  those  shares 
through  a  broker  or  investment  adviser. 
In  that  case,  the  individual  will  be  a 
customer  of  both  the  broker  or 
investment  adviser  who  sold  the  shares 
and  the  investment  company.  Similarly, 
an  introducing  broker's  customer  will 
also  be  a  customer  of  the  broker  that 
clears  customer  transactions  for  the 
introducing  broker  on  a  fully  disclosed 
basis. 

(1)  Dealer.  The  proposed  rules  define 
the  term  "dealer"  to  have  the  same 
meaning  as  in  section  3(a)(5)  of  the 
Exchange  Act,24  whether  or  not  the 
dealer  is  registered  under  section  15(b) 
of  the  Exchange  Act.  The  term  includes 
a  municipal  securities  dealer  as  defined 
in  section  3(a)(30)  of  the  Exchange 
Act,25  other  than  a  bank  (as  defined  in 
section  3(a)(6)  of  the  Exchange  Act^e), 
whether  or  not  the  dealer  is  registered 
under  sections  15(b)  or  15B(a)(2)  of  the 
Exchange  Act.  The  term  also  includes  a 
government  securities  dealer  as  defined 
in  section  3(a){44)  of  the  Exchange 
Act,27  whether  or  not  the  dealer  is 


^■■The  individual  would,  however,  be  a  consumer 
for  purposes  of  the  broker,  which  would  require  the 
broker  to  provide  notices  //it  intends  to  disclose 
nonpublic  personal  information  about  the  consumer 
to  nonaffiliated  third  parties  outside  of  the 
exceptions. 

"  15  U.S.C.  78c(a)(5). 

"  15  U.S.C.  78c(a)(30), 

28  See  supra  note  1 4 . 

"15  U.S.C.  78c(a)(44). 


registered  imder  sections  15(b)  or 
15C(a)(2)  of  the  Exchange  Act. 

(m)  Financial  institution.  The 
proposed  rules  define  "financial 
institution"  as  any  institution  the 
business  of  which  is  engaging  in 
activities  that  are  financial  in  nature,  or 
incidental  to  such  financial  activities,  as 
described  in  section  4(k)  of  the  Bank 
Holding  Company  Act  of  1956  ("Bank 
Holding  Company  Act"),28  including 
brokers,  dealers,  investment  companies, 
and  registered  investment  advisers.  The 
proposed  rules  also  exempt  from  the 
definition  of  "financial  institution" 
those  entities  specifically  excluded  by 
the  G-L-B  Act. 

(n)  Financial  product  or  service.  The 
proposed  rules  define  "financial 
product  or  service,"  for  purposes  of 
Regulation  S-P  only,  as  a  product  or 
service  that  a  financial  institution  could 
offer  as  an  activity  that  is  financial  in 
nature,  or  incidental  to  such  a  financial 
activity,  under  section  4(k)  of  the  Bank 
Holding  Company  Act.  An  activity  that 
is  complementary  to  a  financial  activity, 
as  described  in  section  4(k),  is  not 
included  in  the  definition  of  "financial 
product  or  service"  under  this  part.  The 
proposed  definition  includes  the 
financial  institution's  evaluation  of 
information  collected  in  coimection 
with  an  application  by  a  consumer  for 
a  financial  product  or  service  even  if  the 
application  ultimately  is  rejected  or 
withdrawn.  It  also  includes  the 
distribution  of  information  about  a 
consumer  for  the  purpose  of  assisting 
the  consumer  to  obtain  a  financial 
product  or  service.  To  avoid  confusion 
as  to  whether  an  investment  company 
shareholder  is  an  owner  or  a  customer 
of  the  institution,  the  proposed 
definition  clarifies  that,  for  purposes  of 
this  regulation,  the  term  "financial 
product"  includes  shares  of  an 
investment  company. 

(p)  Government  regulator.  The 
proposed  rules  define  "government 
regulator"  to  include  the  Commission 
and  each  of  the  Agencies  and  State 
insurance  authorities.  This  term  is  used 
in  two  places.  First,  the  term  is  used  in 
proposed  section  248.3(a),  the  definition 
of  "affiliate."  Second,  the  term  is  used 
in  the  exception  set  out  in  proposed 
section  248.11(a)(4)  for  disclosures  to 
law  enforcement  agencies,  "including 
government  regulators." 

(q)  Investment  adviser.  The  proposed 
definition  incorporates  the  definition  of 
investment  adviser  in  section  202(a)(ll) 
of  the  Investment  Advisers  Act.^s 

(r)  Investment  company.  The 
proposed  definition  incorporates  the 


meaning  of  investment  company  in 
section  3  of  the  Investment  Company 
Act,  whether  or  not  the  investment 
company  is  registered  with  the 
Commission,  so  The  definition  also 
clarifies  that  the  term  includes  a 
separate  series  of  an  investment 
company. 

(s)  Nonaffiliated  third  party. 
Paragraph  (1)  of  the  proposed  definition 
of  "nonaffiliated  third  party"  provides 
that  the  term  means  any  person  (which 
is  defined  in  proposed  section  248. 3(u) 
and  includes  natural  persons  as  well  as 
legal  entities  such  as  corporations, 
partnerships,  and  trusts)  except  (i)  an 
affiliate  of  a  financial  institution,  and 
(ii)  a  joint  employee  of  a  financial 
institution  and  a  third  party.  This 
paragraph  is  intended  to  be 
substantively  the  same  as  the  definition 
used  in  section  509(5)  of  the  G-L-B  Act. 

(t)  Nonpublic  personal  information. 
Section  509(4)  of  the  G-L-B  Act  defines 
"nonpublic  personal  information"  to 
mean  "personally  identifiable  financial 
information"  (which  the  Act  does  not 
define)  that  (i)  is  provided  by  a 
consumer  to  a  financial  institution,  (ii) 
results  from  any  transaction  with  the 
consumer  or  any  service  performed  for 
the  consimtier,  or  (iii)  is  otherwise 
obtained  by  the  financial  institution. 
"Nonpublic  personal  information"  also 
includes  any  list,  description,  or  other 
grouping  of  consumers — and  "publicly 
available  information"  pertaining  to 
them — that  is  derived  using  any 
nonpublic  personal  information. 

The  proposed  rules  implement  this 
provision  of  the  G-L-B  Act  by  restating, 
in  paragraph  (1)  of  proposed  section 
248. 3(t),  the  general  categories  of 
information  described  above.  Paragraph 
(2)  provides  that  "nonpublic  personal 
information"  does  not  include  publicly 
available  information  when  the 
information  is  part  of  a  list,  description, 
or  other  grouping  of  consumers  that  is 
derived  without  using  personally 
identifiable  financial  information.-*'  The 
definition  also  excludes  any  other 
publicly  available  information,  unless 
the  information  is  part  of  a  list, 
description,  or  other  grouping  of 
consumers  that  is  derived  using 


2M2U.S.C.  1843(k). 
2*15  U.S.C.  B0b-2(a)(ll). 


'"15  U.S.C.  80a-3.  Thus,  a  business  development 
company,  which  is  an  investment  company  but  is 
not  required  to  register  with  the  Commission, 
would  be  subject  to  this  part.  See  15  U.S.C.  80a- 
2(a)(48). 

'■  Nonpublic  personal  information  does  include 
publicly  available  information  that  is  disclosed  in 
a  manner  that  otherwise  indicates  the  individual  is 
a  financial  institution's  consumer.  See  proposed 
§248.3(t)(2)(i).  We  believe  that,  in  most  cases, 
sharing  information  (including  publicly  available 
information)  about  a  consumer  with  a  third  party 
identifies  the  individual  as  the  institution's 
consumer. 
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The  second  category  includes  any 
information  about  a  consumer  resulting 
from  any  transaction  between  the 
consumer  and  the  financial  institution 
involving  a  financial  product  or  service. 
This  would  include,  as  noted  in  the 
examples  following  the  definition, 
information  about  account  balance, 
payment  or  overdraft  history,  credit  or 
debit  card  purchases,  secxirities 
positions,  or  financial  products 
purchased  or  sold. 

The  third  category  includes  any 
financial  information  about  a  consumer 
otherwise  obtained  by  the  financial 
institution  in  connection  with  providing 
a  financial  product  or  service. 

This  would  include,  for  example, 
information  obtained  from  a  consumer 
report  or  from  an  outside  source  to 
verify  information  a  consumer  provides 
on  an  application  to  obtain  a  financial 
product  or  service.  It  would  not, 
however,  include  information  that  is 
publicly  available  (unless,  as  previously 
noted,  the  information  is  part  of  a  list  of 
consumers  that  is  derived  using 
personally  identifiable  financial 
infomlation). 

The  examples  clarify  that  the 
definition  of  "personally  identifiable 
financial  information"  does  not  include 
a  list  of  names  and  addresses  of  people 
who  are  customers  of  an  entity  that  is 
not  a  financial  institution.  Thus,  the 
names  and  addresses  of  people  who 
subscribe,  for  instance,  to  a  particular 
magazine  would  fall  outside  the 
definition.  The  Commission  seeks 
comment  on  whether  further  definition 
of  "personally  identifiable  financial 
information"  would  be  helpful. 

(w)  Publicly  available  information. 
The  proposed  rules  define  "publicly 
available  information"  as  information 
the  financial  institution  reasonably 
believes  is  lawfully  made  available  to 
members  of  the  general  public  from 
three  broad  types  of  sources. ^2  First,  it 
includes  information  from  official 
public  records,  such  as  real  estate 
recordations  or  security  interest  filings. 
Second,  it  includes  information  from 
widely  distributed  media,  such  as  a 
telephone  book,  radio  program,  or 
newspaper.  Third,  it  includes 
information  from  disclosures  required  to 
be  made  to  the  general  public  by  federal, 
State,  or  local  law.  such  as  securities 
disclosure  dociunents.  The  proposed 


Cfi 


>'  We  recognize  that  some  infonnation  that  is 
available  to  the  general  public  may  have  been 
published  illegally.  In  some  cases,  such  as  a  list  of 
customer  account  numbers  posted  on  a  web  site,  the 
publication  will  be  obviously  unlawful.  In  other 
cases,  the  legality  of  the  publication  may  be  unclear 
or  uiuesolved.  The  proposed  rule  would  provide 
that  information  is  "publicly  available"  if  the 
institution  reasonably  believes  that  informaiton  is 
lawfully  available  to  the  public. 


rules  state  that  information  obtained 
over  the  Internet  will  be  considered 
publicly  available  information  if  the 
information  is  obtainable  from  a  site 
available  to  the  general  public  without 
requiring  a  password  or  similar 
restriction.  The  Commission  invites 
comment  on  what  information  is 
appropriately  considered  publicly 
available,  particularly  in  the  context  of 
information  available  over  the  Internet. 

The  proposed  rules  treat  information 
as  publicly  available  if  it  COULD  be 
obtained  from  one  of  the  public  sources 
listed  in  the  rules.  If  an  institution 
reasonably  believes  the  information  is 
lawfully  made  available  to  the  general 
public  from  one  of  the  listed  public 
sources,  then  the  information  will  be 
considered  publicly  available  and 
excluded  from  the  scope  of  "nonpublic 
personal  information,"  whether  or  not 
the  institution  obtains  it  from  a  publicly 
available  source  (unless,  as  previously 
noted,  it  is  part  of  a  list  of  consumers 
that  is  derived  using  personally 
identifiable  financial  information). 
Under  this  approach,  the  fact  that  a 
consimier  has  given  information  to  a 
financial  institution  would  not 
automatically  extend  to  that  information 
the  protections  afforded  to  nonpublic 
personal  information. 

The  Commission  invites  comment  on 
whether  the  proposed  definition  of 
"publicly  available  information"  should 
treat  information  that  is  publicly 
available  as  nonpublic  if  the  institution 
does  not  obtain  the  infonnation  from  a 
listed  public  source  ("alternative 
definition"). 33  In  many  cases,  the 
proposed  definition  and  the  alternative 
defoiition  would  result  in  the  same 
treatment  of  information  that  may  be 
publicly  available.  For  example,  under 
either  definition,  names  and  addresses 
that  are  publicly  available  would  be 
treated  as  nonpublic  personal 
information  if  they  appear  in  a  customer 
list.  An  institution  that  intends  to  share 
a  customer  list  containing  that 
information  with  nonaffiliated  third 
parties  would  have  to  comply  with  the 
proposed  rule's  notice  and  opt  out 
requfrements.  The  alternative  definition 
could,  however,  result  in  different 
notice  and  opt  out  requirements  when 
an  institution  shares  information 
available  from  public  sources  about 
individual  customers.  In  that  situation 
the  proposed  definition  would  not 
requfre  the  institution  to  comply  with 
notice  and  opt  out  requirements  as  long 


'3  The  Banking  Agencies  Proposal  (other  than  the 
Federal  Reserve  Board,  which  proposed  the  same 
definition  as  the  Commission)  includes  this 
alternative  definition.  See,  e.g..  Banking  Agencies' 
Proposal,  proposed  §§  40.3(n)-(p).  573.3(nHp), 
Alternatives  A  and  B. 
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as  the  institution  did  not  share  the 
information  in  a  manner  that  would 
indicate  that  the  individual  is  or  had 
been  the  institution's  customer.  The 
alternative  definition,  however,  would 
require  compliance  with  the  notice  and 
opt  out  requirements  because  the 
institution  did  not  obtain  the 
information  from  a  public  source. 

(q)  You.  The  term  "you"  is  used  in 
order  to  make  the  rules  easier  to 
understand  and  use.  The  proposed 
definition  refers  to  the  entities  within 
the  Commission's  jurisdiction  under 
Title  V.  The  term  includes  brokers, 
dealers,  investment  companies,  and 
registered  investment  advisers. 

Section  248.4    Initial  Notice  to 
Consumers  of  Privacy  Policies  and 
Practices  Required 

Initial  notice  required.  The  G-L-B  Act 
requires  a  financial  institution  to 
provide  an  initial  notice  of  its  privacy 
policies  and  practices  in  two 
circumstances.  For  customers,  the 
notice  must  be  provided  at  the  time  of 
establishing  a  customer  relationship. 
For  consumers  who  do  not  (or  have  not 
yet)  become  customers,  the  notice  must 
be  provided  before  disclosing  nonpublic 
personal  information  about  the 
consumer  to  a  nonaffiliated  third  party. 

Paragraph  (a)  of  proposed  section 
248.4  states  the  general  rule  regarding 
these  notices.  A  financial  institution 
must  provide  a  clear  and  conspicuous  ^* 
notice  that  accurately  reflects  the 
institution's  privacy  policies  and 
practices.  Thus,  a  financial  institution 
must  maintain  the  protections  that  the 
notice  represents  the  institution  will 
provide.  The  Commission  expects  that 
brokers,  dealers,  investment  companies, 
and  registered  investment  advisers  will 
take  appropriate  measures  to  adhere  to 
their  stated  privacy  policies  and 
practices. 

The  proposed  rules  do  not  prohibit 
two  or  more  institutions  fi-om  providing 
a  joint  initial,  annual,  or  opt  out  notice, 
as  long  as  the  notice  is  delivered  in 
accordance  with  the  rule  and  is  accurate 
for  all  recipients.  For  example, 
institutions  that  could  give  a  joint 
initial,  annual,  or  opt  out  notice 
include:  (i)  An  introducing  broker  and 
its  clearing  broker  (that  clears  on  a  fully 
disclosed  basis)  and  (ii)  an  investment 
company  and  a  broker-dealer  that 
distributes  its  shares.  The  rules  also  do 
not  preclude  an  institution  from 
establishing  different  privacy  policies 
and  practices  for  different  categories  of 
consumers,  customers,  or  products,  if 
each  particular  consumer  or  customer 


receives  a  notice  that  is  accurate  with 
respect  to  that  individual. 

Notice  to  customers.  The  proposed 
rules  require  that  a  financial  institution 
provide  an  individual  a  privacy  notice 
prior  to  the  time  that  it  establishes  a 
customer  relationship.  Thus,  the  notices 
may  be  provided  at  the  same  time  a 
financial  institution  is  required  to  give 
other  notices,  such  as  the  requirement 
that  credit  terms  in  margin  transactions 
be  disclosed  under  Exchange  Act  rule 
lOb-16,35  or  that  customers  be  notified 
in  writing  of  the  existence  of  a  carrying 
or  clearing  arrangement  for  accounts 
introduced  on  a  fully  disclosed  basis  to 
another  broker,  under  rules  applicable 
to  members  of  the  New  York  Stock 
Exchange  and  National  Association  of 
Securities  Dealers. ^^  This  approach  is 
intended  to  strike  a  balance  between  (i) 
ensiu'ing  that  consumers  will  receive 
privacy  notices  at  a  meaningful  point 
when  "establishing  a  customer 
relationship"  and  (ii)  minimizing 
unnecessary  burdens  on  financial 
institutions  that  may  result  if  a  financial 
institution  is  required  to  provide  a 
consumer  with  a  series  of  notices  at 
different  times  in  a  transaction.  Nothing 
in  the  proposed  rules  is  intended  to 
discourage  a  financial  institution  from 
providing  an  individual  with  a  privacy 
notice  at  an  earlier  point  in  the 
relationship  if  the  institution  wishes  to 
do  so  in  order  to  help  the  individual 
compare  its  privacy  policies  with  those 
of  other  institutions  before  conducting 
transactions. 

Paragraph  (c)  of  proposed  section 
248.4  identifies  the.time  a  customer 
relationship  is  established  as  the  point 
at  which  a  financial  institution  and  a 
consumer  enter  into  a  continuing 
relationship.  The  examples  in  paragraph 
(c)  clarify  that,  for  customer 
relationships  that  are  contractual  in 
nature  (including,  for  example, 
investment  advisory  relationships),  a 
customer  relationship  is  established 
when  the  consiuner  enters  into  the 
contract  (whether  in  writing  or  orally) 
that  is  necessary  to  conduct  the 
transaction  in  question.  Thus,  a 
customer  relationship  is  established 
with  a  broker-dealer  when  a  consumer 
executes  a  securities  trade  through  the 
broker-dealer  or  opens  a  brokerage 
account  with  the  broker-dealer  under  its 
procedures. 37  The  examples  further 


clarify  that  a  consumer  who  opens  an 
account  with  an  introducing  broker 
establishes  a  customer  relationship  with 
the  introducing  broker's  clearing  broker 
(that  clears  on  a  fully  disclosed  basis)  at 
the  same  time.  Similarly,  when  a 
consumer  purchases  investment 
company  shares  (in  his  or  her  own 
name)  through  a  principal  underwriter, 
the  consumer  establishes  a  customer 
relationship  with  the  underwriter  and 
the  investment  company.  We  request 
comment  on  whether  there  are  different 
times  at  which  customer  relationships 
with  brokers,  dealers,  investment 
companies,  or  investment  advisers  are 
established. 

Notice  to  consumers.  For  consumers 
who  do  not  establish  a  customer 
relationship,  the  initial  notice  may  be 
provided  at  any  point  before  the 
financial  institution  discloses  nonpublic 
personal  information  to  nonaffiliated 
third  parties.  As  provided  in  paragraph 
(b)  of  the  proposed  rule,  if  the 
institution  does  not  intend  to  disclose 
the  information  in  question  or  intends 
to  make  only  those  disclosures  that  are 
authorized  by  one  of  the  exceptions  for, 
among  other  things,  processing  and 
servicing  accounts  or  as  required  by 
law,38  the  institution  is  not  required  to 
provide  the  initial  notice. 

How  to  provide  notice.  Paragraph  (d) 
of  proposed  section  248.4  sets  out  the 
rules  governing  how  financial 
institutions  must  provide  the  initial 
notices.  The  general  rule  requires  that 
the  initial  notice  be  provided  so  that 
each  recipient  can  reasonably  be 
expected  to  receive  actual  notice.  The 
Commission  invites  comment  on  who 
should  receive  a  notice  in  situations  in 
which  there  is  more  than  one  party  to 
an  accoimt. 

The  notice  may  be  delivered  in 
writing  or,  if  the  consimier  agrees, 
electronically.  Oral  notices  alone  are 
insufficient.  In  the  case  of  customers, 
the  notice  must  be  given  in  a  way  so 
that  the  customer  may  either  retain  it  or 
access  it  at  a  later  time.^^ 

Examples  of  acceptable  ways  to 
deliver  the  notice  include  hand- 
delivering  a  copy  of  the  notice,  mailing 
a  copy  to  the  consumer's  last  known 
address,  or  sending  it  by  electronic  mail 


3*  See  proposed  §  248.3(c). 


"17CFR240.10b-16. 

3»  See  Rule  382  of  the  New  York  Stock  Exchange. 
Inc.  ("NYSE")  Operation  of  Member  Organizations, 
NYSE  Guide  (CCH)  3639-40  (1999):  Rule  3230  of 
the  National  Association  of  Securities  Dealers 
("NASD")  Conduct  Rules.  NASD  Manual  (CCH) 
4922  (1999). 

^'  As  indicated  in  the  examples  under  the 
definition  of  a  customer  relationship,  we  du  not 


believe  that  a  customer  relationship  exists  when  a 
broker-dealer  executes  a  securities  trade  for  a 
consumer  as  an  accommodation  or  to  liquidate 
securities  on  a  one-time  basis,  i.e..  when  there  is  no 
expectation  of  further  transactions. 

"See  proposed  §§248.10  and  248.11. 

^*The  requirement  thai  the  notice  be  given  in  a 
manner  permitting  access  at  a  later  time  does  not 
preclude  a  Hnancial  institution  from  changing  its 
privacy  policy.  See  proposed  §  248. B(c).  Rather  the, 
requirement  is  intended  to  provide  that  a  customer 
will  be  able  to  access  the  most  recently  adopted 
privacy  policy. 


•ederal  Register / Vol.  65,  No.  46 / Wednesday,  March  8.  2000 /Proposed  Rules 


to  a  consumer  whc  obtains  a  financial 
product  or  service  pom  the  institution 
electronically.  It  would  not  be  sufficient 
to  provide  only  a  p  osted  copy  of  the 
notice  in  a  lobby,  i  limilarly,  it  would 
not  be  sufficient  to  provide  the  initial 
notice  only  on  a  W  eb  page,  unless  the 
consumer  is  requii  ed  to  access  that  page 
to  obtain  the  prodi  ict  or  service  in 
question.  Electron  c  delivery  generally 
should  be  in  the  fc  rm  of  electronic  mail 
to  ensure  that  a  co  isumer  actually 
receives  the  notice .  In  those 
circumstances  in  \  rhich  a  consumer  is 
in  the  process  of  c  )nducting  a 
transaction  over  tt  e  Internet,  electronic 
delivery  also  may  nclude  posting  the 
notice  on  a  Web  pi  ige  as  described 
above.  If  a  financii  1  institution  and 
consumer  enter  in  o  a  contract  for  a 
financial  product  i  )r  service  over  the 
telephone,  the  ins  itution  may  provide 
the  consumer  wit!  the  option  of 
receiving  the  initii  1  notice  after 
providing  the  pro(  uct  or  service  in 
order  not  to  delay  the  transaction.  We 
invite  comment  oi  i  the  regulatory 
burden  of  providii  ig  the  initial  notices 
and  on  the  metho(  Is  financial 
institutions  antici  )ate  using  to  provide 
the  notices.  We  al  lo  request  comment 
on  whether  there ;  ire  additional 
circumstances  in  '  vhich  an  institution 
should  be  permitt  ;d  to  provide  notices 
within  a  reasonab  e  time  after  the 
customer  relation  ihip  is  established. 

Section  248.5    Ai  mual  Notice  to 
Customers  Requii  ?£/ 

Section  503  of  t  le  G-L-B  Act  requires 
a  financial  institu  ion  to  proAnde  notices 
of  its  privacy  poli  :ies  and  practices  at 
least  annually  to  i  ts  customers.  The 
proposed  rules  in  plement  this 
requirement  by  re  quiring  a  clear  and 
conspicuous  notice  that  accurately 
reflects  the  ciurei  t  privacy  policies  and 
practices  to  be  pn  »vided  at  least  once 
dvuring  any  perioc  of  twelve  consecutive 
months.  The  rule  ;  governing  how  to 
provide  an  initial  notice  also  apply  to 
annual  notices. 

Section  503(a)  )f  the  G-L-B  Act 
requires  that  the  ;  innual  notices  be 
provided  "during  the  continuation"  of  a 
customer  relatiot  ship.  To  implement 
this  requirement,  the  proposed  rules 
state  that  a  finan(  icd  institution  is  not 
required  to  provi  le  annual  notices  to  a 
customer  with  w  lom  it  no  longer  has  a 
continuing  relati  »nship.'»°  The  examples 
that  follow  this  g  meral  rule  provide 
guidance  on  whe  a  there  no  longer  is  a 
continuing  relatii  )nship  for  purposes  of 
the  rules. 

These  include,  for  instance,  a 
brokerage  accoui  t  that  has  been  closed 


«>  Proposed  §248.5  c). 


or  an  investment  advisory  contract  that 
has  been  terminated.  In  addition,  an 
investment  company  shareholder  who 
has  redeemed  all  of  his  or  her  shares  or 
is  determined  to  be  a  lost  securityholder 
under  rule  1 7a-24  under  the  Exchange 
Act  would  no  longer  be  considered  to  be 
a  customer  of  the  investment 
company.''^ 

The  Commission  invites  comment 
generally  on  whether  the  examples 
provided  in  proposed  section  248.5  are 
adequate  and  whether  there  are  other 
situations  in  which  an  individual  may 
have  an  accoimt  with  an  institution  but 
the  customer  relationship  has  ended. 
We  also  invite  comment  on  the 
regulatory  burden  of  providing  the 
annual  notices  and  on  the  methods 
financial  institutions  anticipate  using  to 
provide  the  notices. 

Section  248.6    Information  To  Be 
Included  in  Initial  and  Annua]  Notices 
of  Privacy  Policies  and  Practices 

Section  503  of  the  G-I^B  Act 
identifies  the  items  of  information  that 
must  be  included  in  a  financial 
institution's  initial  and  annual  notices. 
Section  503(a)  of  the  G-L-B  Act 
establishes  the  general  requirement  that 
a  financial  institution  must  provide 
customers  with  a  notice  describing  the 
institution's  policies  and  practices  with 
respect  to,  among  other  things, 
disclosing  nonpublic  personal 
information  to  affiliates  and 
nonaffiliated  third  parties.  Section 
503(b)  of  the  Act  identifies  certain 
elements  that  the  notice  must  address. 

The  required  content  is  the  same  for 
both  the  initial  and  annual  notices  of 
privacy  policies  and  practices.  While 
the  information  contained  in  the  notices 
must  be  accxirate  as  of  the  time  the 
notices  are  provided,  a  financial 
institution  may  prepare  its  notices  based 
on  current  and  anticipated  policies  and 
practices. 

The  information  to  be  included  is  as 
follows: 

1.  Categories  of  nonpublic  personal 
information  that  a  financial  institution 
may  collect.  Section  503(b)(2)  requires  a 
financial  institution  to  inform  its 
customers  about  the  categories  of 
nonpublic  personal  information  that  the 


■"  17  CFR  240.17a-24.  This  rule  requires 
recordkeeping  transfer  agents  to  file  reports  with 
the  Commission  on  lost  securityholder  accounts.  A 
"lost  securityholder"  is  a  securityholder  to  whom 
correspondence  has  been  sent  at  the  address 
contained  in  the  transfer  agent's  master 
sectirityholder  file,  that  has  been  returned  as 
undeliverable  and  for  whom  the  transfer  agent  has 
not  received  information  regarding  a  new  address. 
17  CFR  240.1 7a-24(b).  The  definition  permits  the 
transfer  agent  to  deem  the  securityholder  lost  as  of 
the  date  the  item  has  been  returned  as 
undeliverable  after  having  been  re-sent. 


institution  collects.  The  proposed  rules 
implement  this  requirement  in  section 
248.6(a)(1)  and  provide  an  example  of 
how  to  comply  with  this  requirement 
that  focuses  the  notice  on  the  source  of 
the  information  collected.  As  noted  in 
the  example,  a  financial  institution  will 
satisfy  this  requirement  if  it  categorizes 
the  information  according  to  the 
sources,  such  as  application 
information,  transaction  information, 
and  consiuner  report  information. 
Financial  institutions  may  provide  more 
detail  about  the  categories  of 
information  collected  but  are  not 
required  to  do  so. 

2.  Categories  of  nonpublic  personal 
information  that  a  financial  institution 
may  disclose.  Section  503(a)(1)  of  the 
G-L-B  Act  requires  the  financial 
institution's  initial  and  annual  notice  to 
provide  information  about  the  categories 
of  nonpublic  personal  information  that 
may  be  disclosed  either  to  affiliates  or 
nonaffiliated  third  parties.  The 
proposed  rules  implement  this 
requirement  in  proposed  section 
248.6(a)(2).  The  examples  of  how  to 
comply  with  this  rule  focus  on  the 
content  of  information  to  be  disclosed. 
A  financial  institution  may  satisfy  this 
requirement  by  categorizing  information 
according  to  source  and  providing 
examples  of  the  content  of  the 
information.  These  categories  might 
include  application  information  (such 
as  assets,  income,  investment  goals,  emd 
investment  risk  tolerance),  identifying 
information  (such  as  name,  address,  and 
social  security  number),  transaction 
information  (such  as  information  about 
account  activity,  account  balances, 
securities  positions,  and  securities 
purchases  and  sales),  and  information 
from  consumer  reports  (such  as  credit 
history). 

Financial  institutions  may  choose  to 
provide  more  detailed  information  in 
the  initial  and  annual  notices. 
Conversely,  if  a  financial  institution 
does  not  disclose,  and  does  not  intend 
to  disclose,  nonpublic  personal 
information  to  affiliates  or  nonaffiliated 
third  parties,  its  initial  and  annual 
notices  may  simply  state  this  fact 
without  further  elaboration  about 
categories  of  information  disclosed. 

3.  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  a 
financial  institution  discloses  nonpublic 
personal  information.  As  previously 
noted,  section  503(a)  of  the  G-L-B  Act 
includes  a  general  requirement  that  a 
financial  institution  provide  a  notice  to 
its  customers  of  the  institution's  policies 
and  practices  with  respect  to  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties. 
Section  503(b)  states  that  the  notice 
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required  by  section  503(a)  must  include 
certain  specified  items.  Among  those  is 
the  requirement,  set  out  in  section 
503(b)(1).  that  a  financial  institution 
inform  its  customers  about  its  policies 
and  practices  with  respect  to  disclosing 
nonpublic  personal  information  to 
nonaffiliated  third  parties.  We  believe 
that  sections  503(a)  and  503(b)  of  the  G- 
L-B  Act  require  a  financial  institution's 
notice  to  address  disclosures  of 
nonpublic  personal  information  to  both 
affiliates  and  nonaffiliated  third  parties. 

The  proposed  rules  implement  this 
notice  requirement  in  section 
248.6(a)(3).  The  example  states  that  a 
financial  institution  will  adequately 
categorize  the  affiliates  and 
nonaffiliated  third  parties  to  whom  it 
,  discloses  nonpublic  personal 
information  about  consumers  if  it 
identifies  the  types  of  businesses  in 
which  they  engage.  Types  of  businesses 
may  be  described  by  general  terms,  such 
as  financial  products  or  services,  if  the 
financial  institution  provides  examples 
of  the  significant  lines  of  businesses  of 
the  recipient,  such  as  retail  banking, 
mortgage  lending,  life  insurance,  or 
securities  brokerage. 

The  G-L-B  Act  does  not  require  a 
financial  institution  to  list  the  categories 
of  persons  to  whom  information  may  be 
disclosed  under  any  of  the  exceptions 
set  out  in  proposed  sections  248.10  and 
248.11.  The  proposed  rules  state  that  a 
financial  institution  is  required  only  to 
inform  consumers  that  it  makes 
disclosures  as  permitted  by  law  to 
nonaffiliated  third  parties  in  addition  to 
those  described  in  the  notice.  We  invite 
comment  on  whether  such  a  notice 
would  be  adeauate. 

If  a  financial  institution  does  not 
disclose,  and  does  not  intend  to 
disclose,  nonpublic  personal 
information  to  eiffiliates  or  nonaffiliated 
third  parties,  its  initial  and  annual 
notices  may  simply  state  this  fact 
without  further  elaboration  about 
categories  of  third  parties. 

4.  Information  about  former 
customers.  Section  503(a)(2)  of  the  G-L- 
B  Act  requires  the  financial  institution's 
initial  and  annual  privacy  notices  to 
include  the  institution's  policies  and 
practices  with  respect  to  disclosing 
nonpublic  personal  information  of 
persons  who  have  ceased  to  be 
customers  of  the  institution.  Section 
503(b)(1)(B)  requires  that  this 
information  be  provided  with  respect  to 
information  disclosed  to  nonaffiliated 
third  parties. 

We  have  concluded  that  sections 
503(a)(2)  and  503(b)(1)(B)  require  a 
financial  institution  to  include  in  the 
initial  and  annual  notices  the 
institution's  pohcies  and  practices  with 


respect  to  sharing  information  about 
former  customers  with  all  affiliates  and 
nonaffiliated  third  parties.  This 
requirement  is  set  out  in  the  proposed 
rules  at  section  248.6(a)(4).  This 
provision  does  not  require  a  financial 
institution  to  provide  a  notice  to  a 
former  customer  before  sharing 
nonpublic  personal  information  about 
that  former  customer  with  an  affiliate.*^ 

5.  Information  disclosed  to  service 
providers.  Section  502(b)(2)  of  the  G-L- 
B  Act  permits  a  financial  institution  to 
disclose  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  for  the  purpose  of  the  third 
party  performing  services  for  the 
institution,  including  marketing 
financial  products  or  services  under  a 
joint  agreement  between  the  financial 
institution  and  at  least  one  other 
financial  institution.  In  this  case,  a 
consiuner  has  no  right  to  opt  out,  but 
the  financial  institution  must  inform  the 
consumer  that  it  will  be  disclosing  the 
information  in  question  imless  the 
service  falls  within  one  of  the 
exceptions  listed  in  section  502(e)  of  the 
Act. 

The  proposed  rules  implement  these 
provisions,  in  section  248.6(a)(5),  by 
requiring  that,  if  a  financial  institution 
discloses  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  under  the  exception  for  service 
providers  and  joint  marketing,  the 
institution  is  to  include  in  the  initial 
and  annual  notices  a  separate 
description  of  the  categories  of 
information  that  are  disclosed  and  the 
categories  of  third  parties  providing  the 
services.  A  financial  institution  may 
comply  with  these  requirements  by 
providing  the  same  level  of  detail  in  the 
notice  as  is  required  to  satisfy  proposed 
sections  248.6(a)(2)  and  (3). 

6.  Right  to  opt  out.  As  previously 
noted,  sections  503(a)(1)  and  503(b)(1) 
of  the  G-L-B  Act  require  a  financial 
institution  to  provide  customers  with  a 
notice  of  its  privacy  policies  and 
practices  concerning,  among  other 
things,  disclosing  nonpublic  personal 
information  consistent  with  section  502 
of  the  Act.  Proposed  rule  248.6(a)(6) 
implements  this  section  by  requiring  the 
initial  and  annual  notices  to  explain  the 
right  to  opt  out  of  disclosures  of 
nonpublic  personal  information  to 
nonaffiliated  third  parties,  including  the 
methods  available  to  exercise  that  right. 

7.  Disclosures  made  under  the  FCRA. 
Section  503(b)(4)  of  the  G-L-B  Act 


*^  An  institution  that  intends  to  share  nonpublic 
personal  information  about  a  former  customer  with 
a  nonaffUiated  third  party  would  be  required  to 
provide  the  customer  with  notice  and  opportunity 
to  opt  out  before  sharing  the  information  with  the 
third  party. 


requires  a  financial  institution's  initial 
and  annual  notice  to  include  the 
disclosures  required,  if  any,  under 
section  603(d)(2)(A)(iii)  of  the  Fair 
Credit  Reporting  Act  ("FCRA").*» 
Section  603(d)(2)(A)(iii)  excludes  from 
the  definition  of  "consumer  report" 
(and,  therefore,  the  protections  provided 
under  the  FCRA  for  information 
contained  in  those  reports)  the 
communication  of  certain  consumer 
information  among  affiliated  entities  if 
the  consumer  is  notified  about  the 
disclosure  of  that  information  and  given 
an  opportunity  to  opt  out  of  the 
information  sharing.  The  information 
that  can  be  shared  among  affiliates 
imder  this  provision  includes,  for 
instance,  information  from  consumer 
reports  and  applications  for  financial 
products  or  services.  In  general,  this 
information  represents  personal 
information  provided  directly  by  the 
consumer  to  the  institution,  such  as 
income  and  social  security  number,  in 
addition  to  information  contained 
within  credit  bureau  reports. 

The  proposed  rules  implement 
section  503(b)(4)  of  the  G-L-B  Act  by 
including  the  requirement  that  a 
financial  institution's  initial  and  annual 
notice  include  any  disclosures  a 
financial  institution  makes  imder 
section  603(d)(2)(A)(iii)  of  the  FCRA.«* 

8.  Confidentiality,  security,  and 
integrity.  Section  503(a)(3)  of  the  G-L- 
B  Act  requires  the  initial  and  annual 
notices  to  provide  information  about  a 
financial  institution's  policies  and 
practices  with  respect  to  protecting  the 
nonpublic  personal  information  of 
consumers.  Section  503(b)(3)  of  the  Act 
requires  the  notices  to  include  the 
policies  that  the  institution  maintains  to 
protect  the  confidentiality  and  seciuity 
of  nonpublic  personal  information,  in 
accordance  with  section  501  (which 
requires  the  Commission  to  establish 
standards  governing  the  administrative, 
technical,  and  physical  safeguards  of 
customer  information). 

The  proposed  rules  implement  these 
provisions  by  requiring  a  financial 
institution  to  include  in  the  initial  and 
annual  notices  the  institution's  policies 
and  practices  with  respect  to  protecting 
the  confidentiality,  security,  and 
integrity  of  nonpublic  personal 
information. *5  The  example  in  the 
proposed  rules  states  that  a  financial 
institution  may  comply  with  the 
requirement  as  it  concerns 
confidentiality  and  security  if  the 
institution  explains  matters  such  as  who 
has  access  to  the  information  and  the 


"15  U.S.C.  1681a(d)(2)(A)(iii). 
*♦  See  proposed  §  248.6(a)(7). 
*^  See  proposed  §  248.6(a)(8). 
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Lihitation  on  Disclosure 
Personal  Information 
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the  G-L-B  Act 
a  financial 


institution  from  si  aring  nonpublic 
personal  informal  on  about  a  consumer 
with  a  nonaffiliated  third  party  unless 
the  institution  pro  vides  the  consumer 
with  a  notice  of  th  b  institution's  privacy 
policies  and  pract  ces.  Section  502(b) 
further  requires  th  at  the  financial 
institution  provid  ;  the  consumer  with  a 
clear  and  conspici  lous  notice  that  the 
consumer's  nonpv  blic  personal 
information  may  1  e  disclosed  to 
nonaffihated  thirc  parties,  that  the 
consumer  be  givei  i  em  opportunity  to 
opt  out  of  that  dis  :losure,  and  that  the 
consumer  be  infoi  med  of  how  to  opt 

out. 

Section  248.7  o  '  the  proposed  rules 
implements  these  provisions.  Paragraph 
(a)(1)  of  section  !■  S.7  sets  out  the 
criteria  that  a  fina  ticial  institution  must 
satisfy  before  disc  losing  nonpublic 
personal  informal  ion  to  nonaffiliated 
third  parties.  As  s  tated  in  the  text  of  the 
proposed  rules,  U  ese  criteria  apply  to 
direct  and  indiret  t  disclosures  through 
an  affiliate.  We  ir  vite  comment  on  how 
the  right  to  opt  oi  t  should  apply  in  the 
case  of  joint  acco  mts.  Should,  for 
instance,  a  financ  ial  institution  require 
all  parties  to  an  a  xount  to  opt  out 
before  the  opt  ou  becomes  effective?  If 
not  and  only  one  of  the  parties  opts  out, 
should  the  opt  ov  t  apply  only  to 
information  abou  t  the  party  opting  out 
or  should  it  appl; '  to  information  about 
all  parties  to  the  iccount?  We  also 
request  commeni  on  how  the  opt  out 
right  should  app  y  to  an  investment 
adviser  who  mar  ages  a  trust  accoimt  on 
behalf  of  multipl  ?  beneficiaries. 

Paragraph  (a)(2 )  defines  "opt  out"  in 
a  way  that  incorf  orates  the  exceptions 
to  the  right  to  op  out  stated  in  proposed 
sections  248.9,  2  18.10,  and  248.11, 
which  permit  dii  closures  of  nonpublic 
personal  inform;  tibn  to  nonaffiliated 
third  parties  wit  lout  first  providing  the 
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initial  privacy  notice  and  giving  the 
consumer  the  right  to  opt  out. 

The  proposed  rules  implement  the 
requirement  that  a  consimier  be  given 
an  opportiinity  to  opt  out  before 
information  is  disclosed  by  requiring 
that  the  opportunity  be  reasonable.  The 
examples  that  follow  the  general  rule 
provide  guidance  in  situations  involving 
notices  that  are  mailed  and  notices  that 
are  provided  in  connection  with 
isolated  transactions.  In  the  former  case, 
a  consumer  will  be  considered  to  have 
a  reasonable  opportunity  to  opt  out  if 
the  financial  institution  provides  30 
days  in  which  to  opt  out.  In  the  latter 
case,  an  opportunity  will  be  reasonable 
if  the  consumer  must  decide  as  part  of 
the  transaction  whether  to  opt  out 
before  completing  the  transaction.  We 
invite  comment  on  whether  30  days  is 
a  reasonable  opportunity  to  opt  out  in 
the  case  of  notices  sent  by  mail,  and  on 
whether  an  example  in  the  context  of 
transactions  conducted  using  an 
electronic  medium  would  be  helpful. 

The  requirement  that  a  consumer 
have  a  reasonable  opportunity  to  opt  out 
does  not  mean  that  a  consumer  forfeits 
that  right  once  the  opportunity  lapses. 
The  consumer  always  has  the  right  to 
opt  out  (as  discussed  further  in 
proposed  section  248.8,  below). 
However,  if  an  individual  does  not 
exercise  that  opt  out  right  when  first 
presented  with  an  opportunity,  the 
financial  institution  would  be  permitted 
to  disclose  nonpublic  personal 
information  to  nonaffiliated  third 
parties  during  the  period  of  time  before 
it  implements  the  consumer's  opt  out 
direction. 

Paragraph  (b)  of  proposed  section 
248.7  clarifies  that  the  right  to  opt  out 
applies  regardless  of  whether  a 
consumer  has  established  a  customer 
relationship  with  a  financial  institution. 
As  noted  above,  all  customers  are 
consumers  under  the  proposed  rules. 
Thus,  the  fact  that  a  consumer 
establishes  a  customer  relationship  with 
a  financial  institution  does  not  change 
the  institution's  obligations  to  comply 
with  the  requirements  of  proposed 
section  248.7(a)  before  sharing 
nonpublic  personal  information  about 
that  consumer  with  nonaffiliated  third 
parties.  This  also  applies  in  the  context 
of  a  consumer  who  had  a  customer 
relationship  with  a  financial  institution 
but  then  terminated  that  relationship. 
Paragraph  (b)  also  clarifies  that  the 
consumer  protections  afforded  by 
paragraph  (a)  of  proposed  section  248.7 
apply  to  all  nonpublic  personal 
information  collected  by  a  financial 
institution,  regardless  of  when 
collected.  Thus,  if  a  consumer  elects  to 
opt  out  of  information  sharing  with 


nonaffiliated  thu-d  parties,  that  election 
applies  to  all  nonpublic  personal 
information  about  that  consimier  in  the 
financial  institution's  possession, 
regardless  of  when  the  information  is 
obtained. 
Paragraph  (c)  of  proposed  section 

248.7  states  that  a  financial  institution 
may,  but  is  not  required  to.  provide 
consumers  with  the  option  of  a  partial 
opt  out  in  addition  to  the  opt  out 
required  by  this  section.  This  could 
enable  a  consumer  to  limit,  for  instance, 
the  types  of  information  disclosed  to 
nonaffiliated  third  parties  or  the  types  of 
recipients  of  the  nonpublic  personal 
information  about  that  consumer.  If  the 
partial  opt  out  option  is  provided,  a 
financial  institution  must  state  this 
option  in  a  way  that  clearly  informs  the 
consumer  about  the  choices  available 
and  the  resulting  consequences. 

Section  248.8    Form  and  Method  of 
Providing  Opt  Out  Notice  to  Consumers 
Paragraph  (a)  of  proposed  section 

248.8  requires  that  any  opt  out  notice 
provided  by  a  financial  institution 
pursuant  to  proposed  section  248.7  be 
clear  and  conspicuous,  and  accurately 
explain  the  right  to  opt  out.  The  notice 
must  inform  the  consumer  that  the 
institution  may  disclose  nonpublic 
personal  information  to  nonaffiliated 
third  parties,  state  that  the  consumer 
has  a  right  to  opt  out,  and  provide  the 
consumer  with  a  reasonable  means  by 
which  to  opt  out. 

The  examples  that  follow  the  general 
rule  state  that  a  financial  institution  will 
adequately  provide  notice  of  the  right  to 
opt  out  if  it  identifies  the  categories  of 
information  that  may  be  disclosed  and 
the  categories  of  nonaffiliated  third 
parties  to  whom  the  information  may  be 
disclosed  and  explains  that  the 
consumer  may  opt  out  of  those 
disclosures.  A  financial  institution  that 
plans  to  disclose  only  limited  types  of 
information  or  to  only  a  specific  type  of 
nonaffiliated  third  party  may  provide  a 
correspondingly  narrow  notice  to 
consumers.  However,  to  minimize  the 
number  of  opt  out  notices  a  financial 
institution  must  provide,  the  institution 
may  wish  to  base  its  notices  on  current 
and  anticipated  information  sharing 
plans.  A  new  opt  out  notice  is  not 
required  for  disclosures  to  different 
types  of  nonaffiliated  third  parties  or  of 
different  types  of  information,  provided 
that  the  most  recent  opt  out  notice  is 
sufficiently  broad  to  cover  the  entities  or 
information  in  question.  A  financial 
institution  also  need  not  provide 
subsequent  opt  out  notices  when  a 
consumer  establishes  a  new  type  of 
customer  relationship  with  that 
financial  institution,  unless  the 


Federal  Register /Vol.  65,  No.  46  /  Wednesday,  March  8,  2000  /  Proposed  Rules 


12363 


institution's  opt  out  policies  differ  based 
on  the  type  of  customer  relationship. 

The  examples  suggest  several  ways  in 
which  a  financial  institution  may 
provide  reasonable  means  to  opt  out, 
including  check-off  boxes,  reply  forms, 
and  electronic  mail  addresses.  A 
financial  institution  does  not  provide  a 
reasonable  means  to  opt  out  if  the  only 
means  provided  is  for  consumers  to 
send  their  own  letters  to  the  institution 
to  exercise  their  right,  although  an 
institution  may  honor  such  a  letter  if 
received.  We  also  invite  comment  on 
whether  a  financial  institution  that 
provides  its  notice  electronically  also 
should  be  required  to  provide  an 
electronic  means  to  opt  out. 

Paragraph  (b)  applies  the  same  rules 
to  delivery  of  the  opt  out  notice  that 
apply  to  delivery  of  the  initial  and 
aimual  notices.  In  addition,  paragraph 
(b)  clarifies  that  the  opt  out  notice  may 
be  provided  together  with,  or  on  the 
same  form  as,  the  initial  and  annual 
notices.  However,  if  the  opt  out  notice 
is  provided  after  the  initial  notice,  a 
financial  institution  must  provide  a 
copy  of  the  initial  notice  along  with  the 
opt  out  notice.  If  a  financial  institution 
and  consumer  orally  agree  to  enter  into 
a  customer  relationship,  the  institution 
may  provide  the  opt  out  notice  within 
a  reasonable  time  thereafter  if  the 
consxuner  agrees.  We  invite  comment  on 
whether  the  rules  should  specify  the 
time  by  which  the  notice  must  be  given. 

Paragraph  (c)  sets  out  the  rules 
governing  a  financial  institution's 
obligations  in  the  event  the  institution 
changes  its  disclosure  policies.  As 
stated  in  that  paragraph,  a  financial 
institution  may  not  disclose  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  unless  the  institution  first 
provides  a  revised  notice  and  new 
opportunity  to  opt  out.  The  institution 
must  wait  a  reasonable  period  of  time 
before  disclosing  information  according 
to  the  terms  of  the  revised  notice  in 
order  to  afford  the  consumer  a 
reasonable  opportiuiity  to  opt  out.  A 
financial  institution  must  provide  a 
consumer  the  revised  notice  of  its 
policies  and  practices  and  opt  out  notice 
by  using  the  means  permitted  for 
providing  the  initial  notice  and  opt  out 
notice  to  that  consumer  under  section 
248.4(d)  and  section  248.8(b), 
respectively,  which  require  that  the 
notices  be  given  in  a  manner  so  that 
each  consumer  can  reasonably  be 
expected  to  receive  actual  notice  in 
writing  or,  if  the  consumer  agrees,  in 
electronic  form. 

Paragraph  (d)  states  that  a  consumer 
has  the  right  to  opt  out  at  any  time.  We 
considered  whether  to  include  a  time 
limit  by  which  financial  institutions 


must  effectuate  a  consumer's  opt  out, 
but  decided  that  the  wide  variety  of 
practices  of  financial  institutions  made 
one  limit  inappropriate.  Instead,  the 
proposed  rules  require  a  financial 
institution  to  stop  sharing  information 
as  soon  as  reasonably  practicable.  We 
request  comment  on  whether  the  rules 
should  specify  a  time  within  which  an 
institution  must  stop  sharing 
information,  and  if  so,  what  the  time 
period  should  be. 

Paragraph  (e)  states  that  an  opt  out 
will  continue  until  a  consiuner  revokes 
it.  The  rules  require  that  such 
revocation  be  in  writing,  or,  if  the 
consiuner  has  agreed,  electronically. 

We  invite  comment  on  the  likely 
burden  of  complying  with  the 
requirement  to  provide  opt  out  notices, 
the  methods  financial  institutions 
anticipate  using  to  deliver  the  opt  out 
notices,  and  the  approximate  number  of 
opt  out  notices  they  expect  to  deliver 
and  process. 

Section  248.9    Exception  To  Opt  Out 
Requirements  for  Service  Providers  and 
Joint  Marketing 

Section  502(b)(2)  of  the  G-L-B  Act 
creates  an  exception  to  the  opt  out  rules 
for  the  disclosure  of  information  to  a 
nonaffiliated  third  party  for  its  use  to 
perform  services  for,  or  functions  on 
behalf  of,  the  financial  institution, 
including  the  marketing  of  the  financial 
institution's  own  products  or  services  or 
financial  products  or  services  offered 
under  a  joint  agreement  between  two  or 
more  financial  institutions.  A  consumer 
will  not  have  the  right  to  opt  out  of 
disclosing  nonpublic  personal 
information  about  the  consumer  to 
nonaffiliated  third  parties  under  these 
circmnstances,  if  the  financial 
institution  satisfies  certain 
requirements. 

First,  the  institution  must,  as  stated  in 
section  502(b)(2),  "fully  disclose"  to  the 
consumer  that  it  will  provide  this 
information  to  the  nonaffiliated  third 
party  before  the  information  is  shared. 
This  disclosure  could  appear  in  the 
initial  notice  required  by  section  248.4. 
We  invite  comment  on  whether  the 
proposed  rules  appropriately  implement 
the  "fully  disclose"  requirement  in 
section  502(b)(2). 

Second,  the  financial  institution  must 
enter  into  a  contract  with  the  third  party 
that  requires  the  third  party  to  maintain 
the  confidentiality  of  the  information. 
This  contract  should  be  designed  to 
ensure  that  the  third  party  (a)  will 
mainteiin  the  confidentiality  of  the 
information  at  least  to  the  same  extent 
as  is  required  for  the  financial 
institution  that  discloses  it,  and  (b)  will 
use  the  information  solely  for  the 


purposes  for  which  the  information  is 
disclosed  or  as  otherwise  permitted  by 
sections  248.10  and  248.11  of  the 
proposed  rules. 

■The  G-L-B  Act  allows  the 
Commission  to  impose  requirements  on 
the  disclosure  of  information  under  the 
exception  for  service  providers  beyond 
those  imposed  in  the  statute.  We  have 
not  done  so  in  the  proposed  rules,  but 
invite  comment  on  whether  additional 
requirements  should  be  imposed,  and,  if 
so,  what  those  requirements  should 
address.  We  also  invite  comments  on 
any  other  requirements  that  would  be 
appropriate  to  protect  a  consumer's 
financial  privacy,  and  on  whether  the 
rules  should  provide  examples  of  the 
types  of  joint  agreements  that  are 
covered. 

Section  248. 1 0    Exceptions  for 
Processing  and  Servicing  Transactions 

Section  502(e)  of  the  G-L-B  Act 
creates  exceptions  to  the  requirements 
that  apply  to  the  disclosure  of 
nonpublic  personal  information  to 
nonaffiliated  third  parties.  Paragraph  (1) 
of  that  section  sets  out  certain 
exceptions  for  disclosines  made, 
generally  speaking,  in  connection  with 
the  administration,  processing, 
servicing,  and  sale  of  a  consumer's 
accoimt. 

Paragraph  (a)  of  proposed  section 
248.10  sets  out  those  exceptions, 
making  only  stylistic  changes  to  the 
statutory  text  that  are  intended  to  make 
the  exceptions  easier  to  read.  Paragraph 
(b)  sets  out  the  definition  of  "necessary 
to  effect,  administer,  or  enforce"  that  is 
contained  in  section  509(7)  of  the  G-L- 
B  Act,  making  only  stylistic  changes 
intended  to  clarify  the  definition. 

The  exceptions  set  out  in  proposed 
section  248.10,  and  the  exceptions 
discussed  in  proposed  section  248.11, 
below,  do  not  affect  a  financial 
institution's  obligation  to  provide  initial 
notices  of  its  privacy  policies  and 
practices  prior  to  the  time  it  establishes 
a  customer  relationship  and  annual 
notices  thereafter.  Those  notices  must 
be  provided  to  all  customers,  even  if  the 
institution  intends  to  disclose  the 
nonpublic  personal  information  only 
under  the  exceptions  in  proposed 
section  248.10. 

Section  248. 1 1     Other  Exceptions  To 
Opt  Out  Requirements 

As  noted  above,  section  502(e)  of  the 
G-L-B  Act  contains  several  exceptions 
to  the  requirements  that  otherwise 
would  apply  to  the  disclosures  of 
nonpublic  personal  information  to 
nonaffiliated  third  parties.  Proposed 
section  248.11  sets  out  those  exceptions 
that  are  not  made  in  connection  with 
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the  administration,  processing, 
servicing,  or  sale  i  )f  a  consumer's 
account,  and  mak  bs  stylistic  changes 
intended  to  clarif  r  the  exceptions. 
One  of  the  exce  jtions  stated  in 
proposed  section  248.11  is  for 
disclosures  made  with  the  consent  or  at 
the  direction  of  ti  e  consumer,  provided 
the  consumer  has  not  revoked  the 
consent.  Followii  g  the  list  of  exceptions 
is  an  example  of  (  onsent  in  which  a 
consumer  consen  ;s  to  having  a  broker  or 
investment  advisor  confirm  the  amount 
of  assets  in  the  cu  stdmer's  account  to  a 
nonaffiliated  mot  tgage  lender  so  that  the 
lender  can  evaluj  te  the  customer's 
application  for  a  oan.  Consent  in  such 
a  situation  would  enable  the  financial 
institution  to  mal  e  the  disclosure  to  the 
third  party  witho  it  first  providing  the 
initial  notice  required  by  section  248.4 
or  the  opt  out  no1  ice  required  by  section 
248.7,  but  the  dis  closure  must  not 
exceed  the  purpo  ses  for  which  consent 
was  given.  'The  e:  sample  also  states  that 
a  consiuner  may  -evoke  consent  at  any 
time  by  exercisin  j,  the  right  to  opt  out 
of  futiu-e  disclosi  res.  We  invite 
comment  on  whc  ther  safeguards  should 
be  added  to  the  e  icception  for  consent  in 
order  to  minimiz  s  the  potential  for 
consumer  confusion.  Such  safeguards 
might  include,  fc  r  instance,  a 
requirement  that  consent  be  written  or 
that  it  be  indicati  id  on  a  separate  line  in 
a  relevant  docun  ent  or  on  a  distinct 
Web  page. 

Section  248.12    Limits  on  Redisclosure 
and  Reuse  oflnf  yrmation 

Section  248.12  of  the  proposed  rules 
implements  the  ,  Vet's  limitations  on 
redisclosure  and  reuse  of  nonpublic 
personal  inform,  tion  about  consumers. 
Section  502(c)  o  the  Act  provides  that 
a  nonaffiliated  tl  lird  party  that  receives 
nonpublic  perso  lal  information  from  a 
financial  institui  ion  shall  not.  directly 
or  indirectly  thri  )ugh  an  affiliate, 
disclose  the  info  rmation  to  any  person 
that  is  not  affiUa  ted  with  either  the 
financial  institu  ion  or  the  third  party, 
unless  the  disclc  sure  woidd  be  lawful  if 
made  directly  b^  the  financial 
institution.  Para  p-aph  (a)(1)  sets  out  the 
Act's  redisclosu  e  Umitation  as  it 
applies  to  a  finaicial  institution  that 
receives  inform;  tion  from  another 
nonaffiliated  fin  ancial  institution. 
Paragraph  (b)(1)  mirrors  the  provisions 
of  paragraph  (a)  1),  but  applies  the 
redisclosure  lin  its  to  any  nonaffiliated 
third  party  that  receives  nonpublic 
personal  inform  ation  from  a  financial 
institution. 

The  Act  appe  as  to  place  the 
institution  that  eceives  the  information 
into  the  shoes  o "  the  institution  that 
disclosed  the  in  formation  for  purposes 


of  determining  whether  redisclosures  by 
the  receiving  institution  are  "lawful." 
Thus,  the  Act  appears  to  permit  the 
receiving  institution  to  redisclose  the 
information  to  (i)  an  entity  to  whom  the 
original  transferring  institution  could 
disclose  the  information  pursuant  to  one 
of  the  exceptions  in  section  248.9, 
248.10.  or  248.11.  or  (ii)  an  entity  to 
whom  the  original  transferring 
institution  could  have  disclosed  the 
information  as  described  imder  its 
notice  of  privacy  policies  and  practices, 
unless  the  consumer  has  exercised  the 
right  to  opt  out  of  that  disclosure. 
.  Because  a  consumer  can  exercise  the 
right  to  opt  out  of  a  disclosure  at  any 
time,  the  Act  may  effectively  preclude 
third  parties  that  receive  information  to 
which  the  opt  out  right  applies  from 
redisclosing  the  information,  except 
under  one  of  the  exceptions  in  section 
248.9.  248.10.  or  248.11.  We  invite 
comment  on  whether  the  rules  should 
require  a  financial  institution  that 
discloses  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  to  develop  policies  and 
procedures  to  ensure  that  the  third  party 
complies  with  the  limits  on  redisclosiue 
of  that  information. 

Sections  502(b)(2)  and  502(e)  (as 
implemented  by  sections  248.9.  248.10. 
and  248.11  of  the  proposed  rules) 
describe  when  a  financial  institution 
may  disclose  nonpublic  personal 
information  without  providing  the 
consumer  with  the  initial  privacy  notice 
and  an  opportimity  to  opt  out,  but  those 
exceptions  apply  only  when  the 
information  is  used  for  the  specific 
purposes  set  out  in  those  sections. 
Paragraph  (a)(2)  of  proposed  section 
248.12  clarifies  this  limitation  on  reuse 
as  it  applies  to  financial  institutions. 
Paragraph  (a)(2)  provides  that  a 
financial  institution  may  use  nonpublic 
personal  information  about  a  consumer 
that  it  receives  from  a  nonaffiliated 
financial  institution  in  accordance  with 
an  exception  under  section  248.9. 
248.10.  or  248.11  only  for  the  purpose 
of  that  exception.  Paragraph  (b)(2) 
applies  the  same  limits  on  reuse  to  any 
nonaffiliated  third  party  that  receives 
nonpublic  personal  information  from  a 
financial  institution.  The  example  in 
(b)(3)  clarifies  that  a  nonaffiliated 
transfer  agent  who  receives  nonpublic 
personal  information  from  a  financial 
institution  may  not  directly  or  indirectly 
disclose  the  information  to  a 
nonaffiliated  third  party  of  the 
institution  and  the  transfer  agent  imless 
the  institution  could  lawfully  share  the 
information  with  that  party. 

We  invite  comments  on  the  meaning 
of  the  word  "lawful"  as  that  term  is 
used  in  section  502(c).  We  specifically 


solicit  conunent  on  whether  it  would  be 
lawful  for  a  nonaffiliated  third  party  to 
disclose  information  under  the 
exception  provided  in  proposed  section 
248.9  of  the  rules.  Under  that  exception, 
a  financial  institution  must  comply  with 
certain  requirements  before  disclosing 
information  to  a  nonaffiliated  third 
party.  Given  that  the  statute  and 
proposed  rules  impose  those 
requirements  on  the  financial  institution 
that  makes  the  initial  disclosure,  we 
invite  comment  on  whether  subsequent 
disclosures  by  the  third  party  could 
satisfy  the  requirement  that  those 
disclosures  be  lawful  when  the  financial 
institution  is  not  party  to  the  subsequent 
disclosure. 

Section  248.13    Limits  on  Sharing  of 
Account  Number  Information  for 
Marketing  Purposes 

Section  502(d)  of  the  G-l^B  Act 
prohibits  a  financial  institution  from 
disclosing,  other  than  to  a  consumer 
reporting  agency,  account  numbers  or 
similar  forms  of  access  numbers  or 
access  codes  for  a  credit  card  account, 
deposit  accovmt.  or  transaction  account 
of  a  consumer  to  any  nonaffiliated  third 
party  for  use  in  telemarketing,  direct 
mail  marketing,  or  marketing  through 
electronic  mail  to  the  consiuner. 
Proposed  section  248.13  applies  this 
statutory  prohibition  to  disclosures 
made  directly  or  indirectly  by  a 
financial  institution. 

We  note  that  there  is  no  exception  in 
Title  V  to  the  flat  prohibition 
established  by  section  502(d).  The 
conference  report  for  the  G-L-B  Act 
encourages  the  Commission  (and  the 
Agencies)  to  adopt  an  exception  to 
section  502(d)  to  permit  disclosures  of 
account  numbers  in  limited 
circiunstances.  K  states: 

In  exercising  their  authority  under  section 
504(b)  [which  vests  the  Agencies  with 
authority  to  grant  exceptions  to  section 
502(a)-(d)  beyond  those  set  out  in  the 
statute),  the  agencies  and  authorities 
described  in  section  504(a)(1)  may  consider 
it  consistent  with  the  purposes  of  this 
subtitle  to  permit  the  disclosure  of  customer 
account  numbers  or  similar  forms  of  access 
numbers  or  access  codes  in  an  encrypted, 
scrambled,  or  similarly  coded  form,  where 
the  disclosure  is  expressly  authorized  by  the 
customer  and  is  necessary  to  service  or 
process  a  transaction  expressly  requested  or 
authorized  by  the  customer.  •'^ 

We  have  not  proposed  an  exception  to 
the  prohibition  of  section  502(d) 
because  of  the  risks  associated  with 
third  parties'  direct  access  to  a 
consumer's  account.  We  seek  comment 


■"H.  Rep.  No.  434, 106th  Cong..  1st  Sess.  at  173 
(1999). 
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on  whether  an  exception  to  the  section 
502(d)  prohibition  Aat  permits  third 
parties  access  to  account  numbers  is 
appropriate,  the  circumstances  under 
which  an  exception  would  be 
appropriate,  and  how  such  an  exception 
should  be  formulated  to  provide 
consumers  with  adequate  protection.  In 
addition,  we  invite  comment  on 
whether  a  consumer  ought  to  be  able  to 
consent  to  the  disclosure  of  his  or  her 
account  number,  notwithstanding  the 
general  prohibition  in  section  502(d] 
and,  if  so,  what  standards  shovdd  apply. 
We  also  seek  comment  on  whether 
section  502(d)  prohibits  the  disclosure 
by  a  financial  institution  to  a  marketing 
firm  of  encrj^ted  account  numbers  if 
the  financial  institution  does  not 
provide  the  marketer  the  key  to  decrypt 
the  niunber. 

Section  248.14    Protection  of  Fair 
Credit  Reporting  Act 

Paragraph  (c)  of  section  506  states 
that,  except  for  the  amendments  noted 
regarding  rulemaking  authority,  nothing 
in  Title  V  is  to  be  construed  to  modify, 
limit,  or  supersede  the  operation  of  the 
FCRA,  and  no  inference  is  to  be  drawn 
on  the  basis  of  the  provisions  of  Title  V 
whether  information  is  transaction  or 
experience  information  under  section 
603  of  the  FCRA.  Proposed  section 
248.14  implements  section  506(c)  of  the 
G-L-B  Act  by  restating  the  statute, 
making  only  minor  clarifying  changes. 

Section  248. 1 5    Relation  to  State  Laws 

Section  507  of  the  G-L-B  Act 
provides  that  Title  V  does  not  preempt 
any  State  law  that  provides  greater 
protections  than  are  provided  by  Tide 
V.  Determinations  of  whether  a  State 
law  or  Title  V  provides  greater 
protections  are  to  be  made  by  the 
Federal  Trade  Commission  ("FTC") 
after  consultation  with  the  agency  that 
regulates  either  the  party  filing  a 
complaint  or  the  financial  institution 
about  whom  the  complaint  was  filed. 
Determinations  of  whether  State  or 
Federal  law  afford  greater  protections 
may  be  initiated  by  any  interested  party 
or  on  the  FTC's  owti  motion. 

Proposed  section  248.15  is 
substantively  identical  to  section  507, 
noting  that  the  proposed  rules  (like  the 
statute)  do  not  preempt  State  laws  that 
provide  greater  protection  for 
consumers  than  does  the  regulation. 

Section  248. 1 6    Effective  Date; 
Transition  Rule 

Section  510  of  the  G-L-B  Act  states 
that,  as  a  general  rule,  the  relevant 
provisions  of  Title  V  take  effect  six 
months  after  the  date  on  which  rules  are 
required  to  be  prescribed.  However, 


section  510(1)  authorizes  the 
Commission  (and  the  Agencies)  to 
prescribe  a  later  date  in  the  rules 
enacted  pvusuant  to  section  504. 

Proposed  section  248.16(a)  provides 
an  effective  date  of  November  13.  2000. 
This  provision  is  premised  on  adoption 
of  a  final  rule  within  the  time  frame 
prescribed  by  section  504(a)(3).  We 
intend  to  provide  at  least  six  months 
after  the  adoption  of  a  final  rule  for 
financial  institutions  to  bring  their 
policies  and  procedures  into 
compliance  with  the  requirements  of  the 
final  rule.  We  invite  comment  on 
whether  six  months  after  adoption  of 
final  rules  is  sufficient  to  enable 
financial  institutions  to  comply  with  the 
rules. 

Proposed  section  248.16(b)  provides  a 
transition  rule  for  consimiers  who  were 
customers  as  of  the  effective  date  of  the 
rules.  Since  those  customer 
relationships  already  will  have  been 
established  as  of  the  rules'  effective  date 
(thereby  making  it  inappropriate  to 
require  a  financial  institution  to  provide 
those  customers  with  a  copy  of  the 
institution's  initial  notice  at  the  time  of 
establishing  a  customer  relationship), 
the  rules  require  instead  that  the  initial 
notice  be  provided  within  30  days  of  the 
effective  date.  We  invite  comment  on 
whether  30  days  is  enough  time  to 
permit  a  financial  institution  to  deliver 
the  required  notices,  bearing  in  mind 
that  the  G-L-B  Act  contemplates  at  least 
a  six-month  delayed  effective  date  from 
the  date  the  rules  are  adopted. 

If  a  financial  institution  intends  to 
disclose  nonpublic  personal  information 
about  someone  who  was  a  consumer 
before  the  effective  date,  the  institution 
must  provide  the  notices  required  by 
sections  248.4  and  248.7  and  provide  a 
reasonable  opportunity  to  opt  out  before 
the  effective  date.  If,  in  this  instance,  the 
institution  akeady  is  disclosing 
information  about  such  a  consumer,  it 
may  continue  to  do  so  without 
interruption  until  the  consumer  opts 
out,  in  which  case  the  institution  must 
stop  sharing  nonpublic  personal 
information  about  that  consumer  with 
nonaffiliated  third  parties  as  soon  as 
reasonably  practicable.  We  request 
comment  on  whether  the  proposed  rule 
should  specify  a  time  within  which  the 
institution  must  stop  sharing 
information,  and  if  so,  what  the  time 
period  should  be. 

Section  248.30    Procedures  To 
Safeguard  Customer  Information  and 
Records 

Section  501  of  the  G-L-B  Act  directs 
the  Commission  (and  the  Agencies)  to 
establish  appropriate  standards  for 
financial  institutions  relating  to 


administrative,  technical  and  physical 
safeguards  to  protect  customer  records 
and  information.  Proposed  section 
248.30  implements  this  section  by 
requiring  every  broker,  dealer, 
investment  company,  and  registered 
investment  adviser  to  adopt  policies  and 
procedures  to  address  the  safeguards 
described  above.  Consistent  with  the 
Act,  the  proposed  rule  further  requires 
that  the  policies  and  procedures  be 
reasonably  designed  to:  (i)  Insure  the 
security  and  confidentiality  of  customer 
records  and  information;  (ii)  protect 
against  any  anticipated  threats  or 
hazards  to  the  security  or  integrity  of 
customer  records  and  information;  and 
(iii)  protect  against  unauthorized  access 
to  or  use  of  customer  records  or 
information  that  could  result  in 
substantial  harm  or  inconvenience  to 
any  customer. 

We  have  not  prescribed  specific 
policies  or  procedures  that  financial 
institutions  must  adopt.  Rather,  we 
beUeve  it  more  appropriate  for  each 
institution  to  tailor  its  policies  and 
procedures  to  its  own  systems  of 
information  gathering  and  transfer  and 
the  needs  of  its  customers.  We  request 
comment  on  whether  the  proposed 
standards  should  be  more  specific,  and 
if  so,  what  specifications  would  be 
appropriate  for  particular  financial 
institutions. 

m.  General  Request  for  Comments 

The  Commission  requests  comment 
on  the  proposed  rules  and  suggestions 
for  additional  examples  that  may  be 
appropriate  to  include  in  the  rules.  We 
also  solicit  comment  on  whether  the 
inclusion  of  examples  in  this  part  is 
appropriate.  Are  there  alternative 
methods  to  offer  guidance  of  the 
concepts  furnished  by  the  examples? 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,'**  we  also  request  information 
regarding  the  potential  effect  of  the 
proposals  on  the  U.S.  economy  on  an 
aimual  basis.  Commenters  are  requested 
to  provide  empirical  data  to  support 
their  views. 

The  Commission  strives  to  draft  its 
rules  according  to  principles  oudined  in 
its  Plain  English  Handbook.*^  We  invite 
your  comments  on  how  to  make  the 
proposed  rule  more  consistent  with 
those  principles  and  easier  to 
understand. 


"Pub.  L.  No.  104-121.Titlen.  110  Stat.  857 
(1996). 

^''Office  of  Investor  Education  and  Assistance, 
U.S.  Securities  and  Exchange  Commission.  A  Plain 
English  Handbook  (1998)  (available  on  the 
Commission's  web  site  at  <http://www.sec.gov>). 
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rv.  Cost-Benefit  Ai  lalysis 

The  Commissioi  i  is  sensitive  to  the 
costs  and  benefits  jiat  result  from  its 
rules  and  understa  nds  that  the  proposed 
rules  may  impose  :osts  on  brokers, 
dealers,  investmer  t  companies,  and 
registered  investment  advisers. 
Nevertheless,  the  ]  )roposed  rules 
implement  the  pri  ^acy  provisions  of 
Title  V  and,  we  be  ieve,  impose  no  costs 
in  addition  to  thos  e  that  vjrould  result 
from  compliance  with  the  G-L-B  Act. 

We  believe  that  the  proposed 
requirements  to  pi  ovide  opt  out  notices 
and  to  protect  cus  omer  information 
will  benefit  consu  ners  and  customers 
by  protecting  the  i  trivacy  of  their 
nonpublic  person;  il  information.  In 
addition,  the  prop  ased  requirements  to 
provide  initial  anc  annual  notices  will 
allow  customers  t  »  compare  the  privacy 
policies  of  financial  institutions. 

We  also  believe  that  the  proposed 
rules  will  provide  greater  certainty  to 
the  private  sector  an  how  to  comply 
with  the  G-I^B  A  ct  because  they  are 
consistent  with  ai  d  comparable  to  the 
rules  proposed  by  the  Agencies.  The 
examples  in  the  proposed  rules  also 
should  provide  g\  idance  on  how  the 
rules  will  be  enforced  with  respect  to 
brokers,  dealers,  investment  companies, 
and  registered  in\  estment  advisers. 
Finally,  in  order  ta  reduce  compliance 
burdens,  the  proposed  rules  would 
allow  financial  in  stitutions  flexibility  to 
distribute  notices  and  to  adopt  policies 
and  procedures  tc  <  protect  customer 
information  that  <  ire  best  suited  to  the 
institution's  business  and  needs. 

We  estimate  that  approximately  5500 
broker-dealers,  4'  00  investment 
companies  and  8  .00  registered 
investment  advisi  jrs  would  be  required 
to  comply  with  tlie  proposed  rules,  hi 
the  first  year  aftei  the  rules  are  adopted, 
these  institutions  would  be  required  to 
comply  with  the  bllowing 
requirements:  (i)  Prepare  notices 
describing  the  institution's  privacy 
policies;  (ii)  provide  an  initial  privacy 
notice  and  opt  oi  t  form  to  each 
consimier;  (iii)  pi  ovide  an  initial 
privacy  notice  to  each  new  customer 
(who  did  not  reci  sive  a  notice  when  he 
or  she  was  a  con!  iimer);  (iv)  provide  an 
annual  privacy  n  otice  to  each  existing 
customer;  (v)  adept  policies  and 
procediu-es  that  Address  the  protection 
of  customer  infoimation  and  records. 
After  the  first  yei  ir,  institutions  would 
be  required  to  re  /ise  notices  only  to 
reflect  changes  i:  i  their  privacy  policies, 
Similarly,  instititions  would  have  to 
revise  their  polic  ies  and  procedures  on 
safeguarding  customer  information  as 
appropriate  to  eAsure  the  protection  of 
the  information. 


Under  the  proposed  rules,  an  initial 
and  annual  notice  could  be  the  same.^" 
Many  broker-dealers,  investment 
companies,  and  registered  investment 
advisers  currently  provide  notice  of 
their  privacy  policies  to  consiuners  and 
customers.51  "Thus,  some  of  these 
institutions  would  be  required  to  draft 
privacy  notices,  while  others  would 
have  to  review  and  revise  their  notices 
for  compliance  with  the  proposed  rules. 

The  amoimt  of  time  required  for  each 
institution  to  prepare  (or  revise)  its 
privacy  policy  notices  will  vary 
depending  on  the  extent  to  which  (i)  the 
institution  shares  information  and  (ii) 
the  institution's  sharing  policy  differs 
for  certain  consmners  or  customers.  ^^ 
We  assxmie  that  while  broker-dealers 
and  investment  companies  share 
nonpublic  personal  information  about 
consumers  or  customers  with  their 
affiliates  (or  as  permitted  under  one  of 
the  exceptions  discussed  above),  few,  if 
any.  share  information  with 
nonaffiliated  third  parties.^^  In  addition, 
we  assume  that  most  investment 
advisers  do  not  share  the  information  . 
with  any  third  parties.^*  Based  on  these 
assumptions,  we  estimate  that  an 
investment  adviser  would  require,  on 
average,  about  5  hours,  and  a  broker- 
dealer  or  investment  company  would 
require  from  5  to  over  100  hours,  with 
an  average  of  about  40  hours,  to  prepare 
(or  revise)  its  privacy  notice.  Assimiing 
that  an  investment  adviser  would  spend 
on  average  $615  ^^  to  draft  a  notice,  and 
a  broker-dealer  or  investment  company 


would  spend  on  average  $4920.5^  we 
estimate  that  the  total  one-time  cost  to 
the  industry  of  drafting  privacy  notices 
would  be  approximately  $53.2 
million.^'' 

As  noted  above,  we  assume  that 
broker-dealers,  investment  companies, 
and  registered  investment  advisers  do 
not  share  nonpublic  personal 
information  with  nonaffiliated  third 
parties.  Therefore,  those  institutions 
would  not  be  required  to  provide 
consiuners  an  initial  notice  or 
opportunity  to  opt  out.  We  assume  that 
those  institutions  generally  will  include 
initial  and  annual  privacy  notices  to 
customers  with  disclosure  documents  or 
account  statements  that  they  currently 
receive.sB  These  statements  generally 
are  assembled  and  sent  by  organizations 
that  specialize  in  mailing  and 
distribution.  We  estimate  that  the 
additional  material  might  result  in  an 
increase  in  total  annual  distribution 
costs  of  $2.6  million  for  broker-dealers, 
investment  companies,  and  registered 
investment  advisers.^^ 

We  understand  that  most  if  not  all 
broker-dealers,  investment  companies, 
and  registered  investment  advisers  have 
established  some  policies  and  ' 

procedures  to  protect  customer 
information.60  gach  institution. 


50  See  proposed  §  248.6(a)  (specifying  the  same 
content  for  initial  and  annual  notices). 

5>  See  e.g..  Charles  Schwab  &  Co.,  The  Schwab 
Privacy  Pledge  &  Notification  (Sept.  23, 1999) 
(available  at  <http://www.schwab.com>);  The 
Vanguard  Group,  Privacy  Policy  (available  at 
<http;//www.vanguard.com>). 

"  An  institution  that  does  not  share  information 
with  affiliates  or  nonaffiliated  third  parties  may 
simply  state  that  fact  without  further  discussion. 
See  discussion  regarding  proposed  section  248.6 
above.  An  institution  that  has  many  affiliates  and 
has  different  policies  on  sharing  based  on  the 
affiliate  or  the  customer  is  likely  to  require  much 
more  time  to  draft  its  notices. 

53  This  assumption  is  based  on  staff  conversations 
<»ith  representatives  of  the  securities  industry. 

5*  See  Association  for  Investment  Management 
and  Research,  Standards  of  Practice  Handbook  123, 
125  (1996)  (standard  requires  members  to  preserve 
the  confidentiality  of  information  commimicated  by 
clients  or  prospects,  and  procedures  for  compliance 
explain  the  "simplest,  most  conservative,  and  most 
effective"  way  to  comply  is  to  avoid  disclosing  any 
information  received  from  a  client  except  to 
authorized  fellow  employees  who  also  work  for  the 
client). 

5*  For  purposes  of  the  Paperwork  Reduction  Act, 
Commission  staff  has  estimated  that  an  investment 
adviser  would  require  4  hours  of  professional  time 
(at  $150  per  hour)  and  1  hour  of  clerical  or 
administrative  time  (at  $15  per  hour)  to  prepare  (or 
revise)  its  privacy  notice,  for  a  total  of  $615  ((4  x 
$150)  + (IX  $15)  =  $615). 


se  For  purposes  of  the  Paperwork  Reduction  Act, 
Commission  staff  has  estimated  that  a  broker-dealer 
or  investment  company  would  require  32  hours  of 
professional  time  and  8  hours  of  clerical  or 
administrative  time  to  prepare  (or  revise)  its  privacy 
notice,  for  a  total  of  $4920  ((32  x  $150)  +  (8  x  $15) 
=  $4920). 

5'  This  amount  equals  the  sum  of  the  costs  for 
broker-dealers,  investment  companies,  and 
investment  advisers  {(5500  +  4300)  x  $4920)  + 
(8,100  X  $615)  =  $53.2  million. 

5«  Some  customers  receive  all  their 
correspondence  electronically  and  could  receive 
notices  through  the  same  medium.  We  believe  that 
institutions  would  incur  only  minimal  costs  in 
transmitting  notices  to  these  customers 
electronically. 

59  The  individual  cost  per  institution  would  vary 
significantly  depending  on  the  number  of  the 
institution's  customers.  The  estimate  is  based  on  an 
average  additional  cost  per  mailing  of  $0.02  for 
130.7  million  investor  accounts.  The  number  of 
investor  accounts  assumes  there  are  53  million 
brokerage  accounts,  77.3  million  individual 
investment  company  shareholders  (see  Investment 
Company  Institute,  1999  Mutual  Fund  Fact  Book  41 
(May  1999)),  and  400,000  customers  of  investment 
advisers.  The  estimated  number  of  accounts  may  be 
significantly  higher  than  the  actual  number  because 
we  are  unable  to  estimate  the  number  of  individual 
accounts  used  for  personal,  family,  or  household 
purposes.  See  proposed  §  248.1(b). 

60  See  Use  of  Electronic  Media  by  Broker-Dealers, 
Transfer  Agents,  and  Investment  Advisers  for 
Delivery  of  Information,  Securities  Act  Release  No. 
7288  (May  9,  1996)  (61  FR  24644,  24647  (May  15, 
1996)1  (advising  broker-dealers,  transfer  agents,  and 
investment  advisers  to  take  reasonable  precautions 
to  ensure  the  integrity,  confidentiality,  and  security 
of  information  about  a  customer's  personal  financial 
matters,  and  to  tailor  those  precautions  to  the 
medium  used  (whether  electronic  means  or  paper) 
to  ensure  the  information  is  reasonably  secure  from 
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however,  would  be  likely  to  review  and, 
as  appropriate,  revise  its  protection 
policies  to  assure  compliance  with  the 
proposed  rules.  Assuming  that  each 
institution  will  on  average  require 
approximately  30  hours  to  review  and 
revise  its  policies  and  procedures,  the 
one-time  cost  to  the  industry  to  comply 
with  the  rules  would  be  approximately 
$80.6  miUion.ei 

As  discussed  above,  the  privacy 
notices  will  allow  customers  of  broker- 
dealers,  investment  companies,  and 
registered  investment  advisers  to 
compare  the  privacy  policies  of  different 
institutions.  This  information  is  likely 
to  result  in  some  customers  moving 
their  accounts  or  relationships  from  one 
institution  to  another  whose  policies  are 
better  suited  to  the  customer's  needs. 
We  are  imable  to  estimate  the  number 
of  customers  who  may  make  this 
transfer  or  the  resulting  economic 
impact  on  the  industry.  We  do  not 
believe,  however,  that  customers  would 
move  their  accounts  from  broker- 
dealers,  investment  companies,  or 
investment  advisers  to  a  different  type 
of  financial  institution  (such  as  a  bank), 
because  we  have  no  basis  for  assuming 
that  the  privacy  policies  adopted  by 
17,900  broker-dealers,  investment 
companies,  and  registered  investment 
advisers  would  not  be  sufficiently 
varied  to  address  the  needs  of  any 
customer. 

We  request  comment  oti  the  costs  and 
benefits  of  the  proposed  rules.  We 
specifically  request  comment  on  the 
anticipated  costs  of  drafting  or  revising 
privacy  notices.  We  also  request 
comment  on  the  extent  to  which  broker- 
dealers,  investment  companies,  and 
registered  investment  advisers  have 
established  policies  to  protect  customer 
information  and  the  extent  to  which 
those  policies  would  have  to  be  revised 
to  comply  with  the  proposed  rules.  We 
invite  comment  on  the  cost  of  including 
privacy  notices  in  other  mailings,  as 
well  as  the  proportion  of  individual 


tampering  or  alteration):  Investment  Company 
Institute,  Protsction  of  Data  Privacy  in  the 
Investment  Company  Industry  (June  22.  1998) 
(available  at  <http://www.ici.org>)  (investment 
companies  and  their  managers  often  have  written 
policies  to  ensure  confidentiality  of  customer 
information). 

*'  This  estimate  represents  the  costs  of  30  hours 
of  professional  time  (at  $150  per  hour)  ((5500  + 
4300  +  8100)  X  30  X  S150  =  S80.6  million).  Our 
estimates  are  based  on  staff  conversations  with 
representatives  from  the  industry.  We  understand 
that  many  large  institutions  currently  have 
comprehensive  policies  and  procedures  for 
protecting  customer  information  and  records. 
Although  the  policies  of  those  institutions  may 
need  little  revision,  there  may  be  many  departments 
or  other  divisions  that  will  participate  in  the 
review.  Smaller  institutions  that  need  less 
comprehensive  policies  may  devote  more  time  to 
implementation  or  revision  of  their  policies  and 
procedures. 


account  holders  who  may  receive 
notices  electronically  and  the  resulting 
costs  or  savings. 

V.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
rules  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.).  The 
Commission  has  submitted  these 
provisions  to  the  Office  of  Management 
and  Budget  ("0MB")  for  review  in 
accordance  with  44  U.S.C.  3507(d)  and 
5  CFR  1320.11.  The  tide  for  the 
collections  of  information  is: 
"Regulation  S-P."  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comment  to: 

(1)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collections  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

The  proposed  rules  contain  several 
disclosure  requirements.  The  financial 
institutions  must  prepare  and  provide 
an  initial  notice  to  eill  current  customers 
and  all  new  customers  at  the  time  of 
establishing  a  customer  relationship. ^2 
Subsequently,  an  annual  notice  must  be 
provided  to  all  customers  at  least  once 
during  a  twelve-month  period  during 
the  continuation  of  the  customer 
relationship. ^3  The  initial  notice  and  opt 
out  notice  must  be  provided  to  a 
consumer  prior  to  disclosing  nonpublic 
personal  information  to  certain 
nonaffiliated  third  parties.^  If  a 
financial  institution  wishes  to  disclose 
information  in  a  way  that  is  inconsistent 
with  the  notices  previously  given  to  a 
consumer,  the  financial  institution  must 
provide  consumers  with  revised  notices 
(proposed  §  248.8(c)). 

Tne  proposed  regulation  also  contains 
consumer  reporting  requirements.  In 
order  for  consumers  to  opt  out,  they 
must  respond  to  the  opt  out  notice.*'^  At 


any  time  during  their  continued 
relationship,  consumers  have  the  right 
to  change  or  update  their  opt  out 
status.**^  As  discussed  above,  we  believe 
that  most,  if  not  all,  financial 
institutions  will  not  share  nonpublic 
personal  information  about  consumers 
with  nonaffiliated  third  parties  and  will 
not  have  to  provide  opt  out  notices  to 
consumers  or  customers.  Thus,  few,  if 
any,  consumers  will  need  to  respond  to 
opt  out  notices.  The  Commission 
therefore  estimates  that  the  annual 
burden  of  responding  to  an  opt  out 
notice  will  be  nominal.  The 
Commission  requests  public  comment 
on  all  aspects  of  the  collections  of 
information  contained  in  this  proposed 
regulation,  including  consumer 
responses  to  the  opt  out  notice  and 
consumer  changes  to  their  opt  out  status 
with  a  financial  institudon. 

The  initial  and  annual  privacy  notices 
are  mandatory.  The  opt  out  notice  is  not 
mandatory  for  institutions  that  do  not 
share  nonpublic  personal  information 
with  nonaffiliated  third  parties.  The 
likely  respondents  are  brokers,  dealers, 
investment  companies,  and  registered 
investment  advisers.  The  required 
notices  are  not  submitted  to  the 
Commission,  and  there  is  no  assurance 
of  confidentiality  of  the  collections  of 
information.  The  Commission  estimates 
that  approximately  5500  broker-dealers, 
4300  investment  companies,  and  8100 
registered  investment  advisers  will 
respond  to  the  proposed  regulation. 

Estimated  average  annual  burden 
hours  per  respondent:  40. 

Estimated  average  annual  dollar 
burden  per  respondent:  $145.00.^' 

Estimated  number  of  respondents: 
17,900. 

Estimated  total  annual  hour  burden: 
716.000  hours. 

Estimated  total  annual  dollar  burden: 
$2.6  million. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  also  send  a  copy  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NfW, 
Washington,  DC  20549  with  reference  to 
File  No.  S7-6-00.  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 


62  Proposed  §  248.4(8). 

"Proposed  § 248.5(a). 

6<  Proposed  §§  248.7(a)(l)(i)  and  (ii). 

«  Proposed  §§  248.7(a)(2).  (a)(3)(i),  (c). 


■*  Proposed  §§  248.8(d)  and  (e). 

^''This  amount  represents  an  estimated  annual 
cost  to  include  privacy  notices  in  account 
statements  or  shareholder  reports  sent  to  customers. 
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within  30  days  aft<  r  publication. 
Requests  for  mater  als  submitted  to 
0MB  by  the  Comn  ission  with  regard  to 
this  collection  of  ii  iformation  should  be 
in  writing,  refer  to  File  No.  S7-6-00, 
and  be  submitted  to  the  Securities  and 
Exchange  Commis  iion.  Records 
Management,  Offi(  e  of  Filings  and 
Information  Servic  es,  450  5th  Street, 
NW,  Washington,  )C  20549. 

VI.  Summary  of  b  itial  Regulatory 
Flexibility  Analys  s 

The  Commissioi  i  has  prepared  an 
Initial  Regulatory  'lexibility  Analysis 
("IRFA"  or  "analy  !is")  for  proposed 
Regulation  S-P  in  accordance  with  5 
U.S.C.  603.  The  fo  lowing  summarizes 
the  IRFA.  A  copy  i  if  the  IRFA  may  be 
obtained  by  contacting  Penelope  W. 
Saltzman,  SecuritiBs  and  Exchange 
Commission,  450  ith  Street,  NW, 
Washington.  DC  2  )549-0506. 

The  analysis  ex]  dains  that  in  general. 
Title  V  requires  fii  lancial  institutions  to 
provide  notice  to  ( ;onsumers  about  the 
institution's  priva  :y  policies  and 
practices.  The  statute  also  restricts  the 
ability  of  a  financial  institution  to  share 
nonpublic  personal  information  about 
consiuners  with  n  inaffiliated  third 
parties,  and  allow  i  consumers  to 
prevent  the  institv  tion  from  sharing 
nonpublic  personi  il  information  about 
them  with  certain  nonaffiliated  third 
parties  by  "opting  out"  of  the 
information  sharii  ig.  In  addition.  Title  V 
requires  the  Conor  lission  to  establish 
appropriate  standi  irds  for  financial 
institutions  subje<  t  to  their  jurisdiction 
to  safeguard  custo  mer  information  and 
records. 

Section  504  of  t  le  G-L-B  Act 
authorizes  the  Coi  nmission  and  the 
Agencies  to  presc  ibe  "such  regulations 
as  may  be  necessa  ry"  to  carry  out  the 
purposes  of  Title  /.  As  discussed  in  the 
analysis,  we  belie  i^e  that  by  adopting 
rules  implementii  ig  Tide  V  that  are 
consistent  with  ai  id  comparable  to  those 
of  the  Agencies,  vre  will  provide  the 
private  sector  grei  iter  certainty  on  how 
to  comply  with  tt  e  statute  and  clearer 
guidance  on  how  the  rules  will  be 
enforced  with  res  ject  to  the  financial 
institutions  subje  :t  to  Title  V  that  are 
under  the  Commi  ssion's  jurisdiction. 

The  analysis  e>  plains  that  subject  to 
certain  exceptions,  the  proposed  rules 
generally  require  that  a  financial 
institution  provic  e  all  of  its  customers 
the  following  not  ces:  (i)  An  initial 
privacy  notice  (b(  ifore  the  customer 
relationship  is  es  ablished  or,  for 
existing  customei  s,  within  30  days  after 
the  rule's  effectiv  e  date);  (ii)  an  opt  out 
notice  (before  shiring  the  individual's 
nonpublic  persoi  lal  information  with 
nonaffihated  third  parties);  and  (iii)  an 


annual  privacy  notice  for  the  duration  of 
the  customer  relationship. 

The  proposed  rules  also  require  a 
financial  institution  to  provide  its 
consumers  an  initial  privacy  notice  and 
an  opt  out  notice  prior  to  disclosing  the 
individual's  nonpublic  personal 
information  with  nonaffiliated  third 
parties.  If  the  institution  does  not  intend 
to  share  such  information  about  its 
consumers,  then  it  need  not  provide  a 
privacy  or  opt  out  notice. 

The  many  exceptions  to  the  general 
rides  stated  above  are  set  forth  in 
proposed  sections  248.9.  248.10,  and 
248.11.  The  analysis  notes  that  in  cases 
in  which  a  financial  institution  enters 
into  a  contract  with  a  nonaffiliated  third 
party  to  ujidertake  joint  marketing  or  to 
have  the  third  party  perform  certain 
functions  on  behalf  of  the  institution,  no 
opt  out  notice  must  be  given.  In  those 
cases,  the  institution  must  disclose  to 
the  consumer  that  it  is  providing  the 
information  and  enter  into  a  contract 
with  the  third  party  that  restricts  the 
third  party's  use  of  the  information  and 
requires  the  third  party  to  maintain 
confidentiality  of  the  information. 

As  discussed  in  the  analysis, 
compliance  requirements  will  vary 
depending,  for  example,  on  an 
institution's  information  sharing 
practices,  whether  the  institution 
already  has  or  discloses  a  privacy 
policy,  and  whether  the  institution 
already  has  established  an  opt-out 
mechanism.  A  financial  institution 
would  have  to  summarize  its  practices 
regarding  its  collection,  sharing,  and 
safeguarding  of  certeiin  nonpublic 
personal  information  in  its  initial  and 
annual  notices.  However,  if  the 
institution  does  not  share  that 
information  (or  shares  ordy  to  the  extent 
permitted  under  the  exceptions),  its 
privacy  notice  may  be  brief.  We  believe 
that  a  majority  of  financial  institutions 
already  have  privacy  policies  in  place  as 
part  of  usual  and  customary  business 
practices.®^  We  have  estimated  that  a 
financial  institution  would  spend 
approximately  40  hours  on  average  to 
prepare  the  privacy  notices. 

To  minimize  the  burden  and  costs  of 
distributing  privacy  policies,  the 
proposed  rule  does  not  specify  the 
method  for  distributing  required 
notices.  As  discussed  more  fully  in  the 
analysis,  a  financial  institution  may 
include  an  initial  privacy  statement 
with  other  required  disclosure 


^  For  example,  investment  advisers  have 
fiduciary  duties  under  state  law  that  limit  the 
ability  of  an  investment  adviser  to  share 
information  with  third  parties.  See  supra  note  4. 
This  and  other  assumptions  discussed  in  this 
paragraph  also  are  based  on  staff  conversations  with 
representatives  from  the  securities  industry. 


Statements,  and  may  include  an  annual 
notice  with  periodic  account  statements. 
We  estimate  that  the  costs  of 
distributing  the  notices  will  be  minimal 
because  an  institution  will  include  the 
notices  in  mailings  or  distributions  that 
it  already  sends  to  consumers  and 
customers. 

The  analysis  notes  that  we  understand 
that  most,  if  not  all,  brokers,  dealers, 
investment  companies,  and  investment 
advisers  currently  do  not  share 
nonpublic  personal  information  about 
consumers  with  nonaffiliated  third 
parties  except  as  would  be  consistent 
with  one  of  the  many  exceptions  in  the 
proposed  rules.  We  further  understand 
that  those  institutions  that  do  share 
information  under  one  of  the  permitted 
exceptions  generally  have  contract 
provisions  diat  prohibit  the  third  party's 
use  of  the  information  for  piuposes 
other  than  the  purpose  for  which  the 
information  was  shared.  Thus  we 
believe  that,  as  a  residt  of  the  proposed 
rules,  most  if  not  all  financial 
institutions  will  not  have  to  provide  opt 
out  notices  to  consumers  or  customers, 
and  will  not  need  to  revise  their 
contracts  with  nonaffiliated  third  parties 
to  restrict  those  parties'  use  of 
information. 

The  analysis  explains  that  the 
proposed  rule  requires  every  broker, 
dealer,  investment  company,  and 
registered  investment  adviser  to  adopt 
policies  and  procedures  reasonably 
designed  to  safeguard  customer  records 
and  information.  We  believe  that  most, 
if  not  all,  financial  institutions  already 
have  policies  and  procedures  to  address 
the  scdety  and  confidentiality  of 
consujner  records  and  information. 
Nevertheless,  financial  institutions  may 
review  and  revise  their  policies  after  the 
rules  are  adopted.  The  amount  of  time 
an  institution  will  spend  reviewing  and 
revising  its  policies  will  depend,  among 
other  things,  on  the  institution's  current 
policies  and  its  sharing  practices.  The 
rules  do  not  specify  the  means  by  which 
institutions  must  ensure  the  safety  of 
customer  information  and  records  in 
order  to  allow  each  institution  to  tailor 
its  policies  and  procedures  to  its  own 
systems  of  information  gathering  and 
transfer,  and  the  needs  of  its  customers. 
We  have  estimated  that  in  the  first  year 
after  the  proposed  ndes  are  adopted,  a 
financial  institution  would  spend  an 
average  of  30  hotirs  to  adopt  or  revise 
its  policies. 

"The  proposed  rules  would  affect  all 
brokers,  dealers,  investment  companies, 
and  registered  investment  advisers, 
including  small  entities. ^9  We  estimate 


83  For  purposes  of  the  Regulatory  Flexibility  Act, 
under  the  Exchange  Act  a  small  entity  is  a  broker 
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that  approximately  1000  out  of  5500 
brokers  and  dealers,  227  out  of  4300 
investment  companies,  and  1500  out  of 
8,100  registered  investment  advisers  are 
small  entities. 

As  noted  in  the  analysis,  the  scope  of 
the  proposed  regulation  (pursuant  to  the 
G-L-B  Act)  is  unique.  Nevertheless,  as 
discussed  in  greater  detail  in  the 
analysis,  there  may  be  some  overlap  in 
certain  circumstances  with  certain 
federal  laws. 

The  analysis  explains  that  the  Reg. 
Flex.  Act  directs  the  Commission  to 
consider  significant  alternatives  that 
would  accomplish  the  stated  objective, 
while  minimizing  any  significant 
adverse  impact  on  small  entities.  In 
addition  to  clarifying  and  simplifying 
the  statutory  requirements  for  all 
financial  institutions,  the  proposed  rule 
also  provides  substantial  flexibility  so 
that  any  financial  institution,  regardless 
of  size,  may  tailor  its  practices  to  its 
individual  needs.  As  discussed  more 
fully  in  the  analysis,  we  believe  that  an 
exception  that  would  create  different 
levels  of  protections  for  consumers 
based  on  the  size  of  the  institution  with 
which  they  conduct  business  would  not 
be  consistent  with  the  purposes  of  Title 
V.  The  Commission  welcomes  comment 
on  any  significant  alternatives, 
consistent  with  the  G-L-B  Act,  that 
would  minimize  the  impact  on  small 
entities. 

Vn.  Analysis  of  Efifects  on  Efficiency, 
Competition,  and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Act  ^0  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anti-competitive  effects 
of  any  rules  it  adopts.  We  do  not  believe 
that  the  proposed  rules  will  result  in 
anti-competitive  effects.  The  proposed 
rules,  which  implement  Title  V,  apply 
to  all  broker-dealers,  investment 
companies,  and  registered  investment 
advisers.  Each  of  these  institutions 
would  be  required  to  provide  initial  and 
annual  privacy  notices  to  customers  as 


or  dealer  that  had  total  capital  of  less  than  $500,000 
on  the  date  of  its  prior  fiscal  year  and  is  not 
affiliated  with  any  person  that  is  not  a  small  entity. 
17  CFR  240.0-10.  Under  the  Investment  Company 
Act  a  "small  entity"  is  an  investment  company  that, 
together  with  other  investment  companies  in  the 
same  group  of  related  investment  companies,  has 
net  assets  of  S50  million  or  less  as  of  the  end  of 
its  most  recent  fiscal  year.  17  CFR  270.0-10.  Under 
the  Investment  Advisers  Act,  a  small  entity  is  an 
*      investment  adviser  that  "(i)  manages  less  than  $25 
million  in  assets,  (ii)  has  total  assets  of  less  than  $5 
million  on  the  last  day  of  its  most  recent  fiscal  year, 
and  (iii)  does  not  control,  is  not  controlled  by,  and 
is  not  under  common  control  with  another 
investment  adviser  that  manages  $25  million  or 
more  in  assets,  or  any  person  that  had  total  assets 
of  $5  million  or  more  on  the  last  day  of  the  most 
recent  fiscal  year.  17  CFR  275.0-7. 
'"ISU.S.C.  78w(a)(2). 


well  as  initial  notices  and  opt  out  forms 
to  consumers  if  the  institution  shares 
nonpublic  personal  information  about 
consumers  with  nonaffiliated  third 
parties.  These  institutions  also  would  be 
required  to  establish  standards  for 
protecting  customer  information  and 
records. 

Other  financial  institutions  will  be 
subject  to  substantially  similar  privacy 
notice  and  opt  out  requirements  under 
rules  proposed  by  other  federal 
agencies. ^1  Under  the  G-L-B  Act,  these 
agencies  also  are  required  to  adopt  rules 
addressing  policies  and  procedures  for 
protecting  customer  information. ^^ 
Therefore,  all  financial  institutions  will 
have  to  bear  the  costs  of  implementing 
the  proposed  rules  or  substantially 
similar  rules.  Although  these  costs  will 
vary  eunong  institutions,  we  do  not 
believe  that  the  costs  will  be 
significantly  greater  (as  a  proportion  of 
the  institutions'  costs)  for  any  particular 
institutions. 

As  noted  above,  some  customers  may 
move  their  accounts  from  one 
institution  to  another  based  on  the 
institution's  privacy  policies.  Thus,  the 
proposed  rules  may  promote 
competition  among  financial 
institutions  based  on  customers' 
preferences  regarding  privacy  policies. 
The  rules  do  not,  however,  dictate  the 
privacy  policies  of  any  financial 
institution.  We  have  no  basis  for 
estimating  the  circumstances  under 
which  customers  may  move  accounts. 
Thus,  we  cannot  measure  the  potential 
benefits  to  competition  or  predict 
whether  there  may  be  anti-competitive 
effects  with  respect  to  institutions  based 
on  their  privacy  policies.  We  request 
comment  on  any  anti-competitive 
effects  of  the  proposed  rules. 

Section  3(f)  of  the  Exchange  Act/^ 
and  section  2(c)  of  the  Investment 
Company  Act  ''*  require  the 
Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.  Oiu°  analysis  on 
competition  is  discussed  above.  We 
believe  the  proposed  rules  will  have 
little  effect  on  efficiency  and  capital 
formation.  We  have  estimated  that  the 
proposed  rules  will  result  in  additional 
costs  for  financial  institutions. 
Nevertheless,  we  believe  the  additional 
costs  are  small  enough  that  they  will  not 


''  See,  e.g..  Banking  Agencies'  Proposal,  supm 
note  2. 
72  G-L-B  Act  §  501(b). 
"15U.S.C.  78c(n. 
'<  15  U.S.C.  80a-2(c). 


affect  the  efficiency  of  these  institutions. 
The  rules  will  allow  customers  of 
financial  institutions  to  compare 
privacy  policies,  which  may  result  in 
customers  choosing  to  do  business  with 
a  financial  institution  based  on  its 
policies.  This  may  result  in  greater 
efficiencies  if  customers  make  this 
choice  before  doing  business  with  an 
institution  instead  of  having  to  close  an 
account  after  learning  that  an  institution 
shares  information  in  ways  the  customer 
does  not  want.  We  have  no  basis, 
however,  for  estimating  the  extent  of 
these  potential  efficiencies.  We  request 
comment  on  these  matters  in  connection 
with  the  proposed  rule. 

Vm.  Statutory  Authority 

The  Commission  is  proposing 
Regulation  S-P  imder  the  authority  set 
forth  in  section  504  of  the  G-L-B  Act 
(15  U.S.C.  6804],  sections  17  and  23  of 
the  Exchange  Act  (15  U.S.C.  78q,  78w], 
sections  31  and  38  of  the  Investment 
Company  Act  [15  U.S.C.  80a-30(a),  80a- 
37],  and  sections  204  and  211  of  the 
Investment  Advisers  Act  [15  U.S.C. 
80b-4,  80b-lll. 

List  of  Subjects  in  17  CFR  Part  248 

Brokers,  Dealers,  Investment  advisers. 
Investment  companies.  Privacy, 
Reporting  and  recordkeeping 
requirements. 

Text  of  Proposed  Rules 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  Title  17,  Chapter  II  of  the  Code 
of  Federal  Regulations  by  adding  a  new 
part  248  to  read  as  follows: 

PART  248-flEGULAnON  S-P: 
PRIVACY  OF  CONSUMER  FINANCIAL 
INFORMATION 

Sec. 

248.1  Purpose  and  scope. 

248.2  Rule  of  construction. 

248.3  Definitions. 

248.4  Initial  notice  to  consumers  of  privacy 
policies  and  practices  required. 

248.5  Annual  notice  to  customers  required. 

248.6  Information  to  be  included  in  initial 
and  annual  notices  of  privacy  policies 
and  practices. 

248.7  Limitation  on  disclosure  of  nonpublic 
personal  information  about  consumers  to 
nonaffiliated  third  parties. 

248.8  Form  and  method  of  providing  opt 
out  notice  to  consumers. 

248.9  Exception  to  opt  out  requirements  for 
service  providers  and  joint  marketing. 

248.10  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and 
servicing  transactions. 

248.1 1  Other  exceptions  to  notice  and  opt 
out  requirements. 

248.12  Limits  on  redisclosure  and  reuse  of 
information. 
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248.13  Limits  on  s 
information  for 

248.14  Protection  o 
Act. 

248.15  Relation  to 

248.16  Effective  dafe 
248.17-248.29     (Res  srved) 
248.30    Procedures  i  d 

records  and  in  format 


ing  of  account  number 
itarketing  purposes. 
Fair  Credit  Reporting 


i  tate  laws. 
:  transition  rule. 


Authority:  15  U.S 
78q.  78vv.  8'oa-30(a) 


ard 


institutic  ns 


§248.1    Purpose 

(a)  Purpose.  Thi 
treatment  of  nonp 
information  about 
financial 
(b)  of  this  section 

(1)  Requires  a  " 
provide  notice  to 
privacy  policies  i 

(2)  Describes  th< 
which  a  financial 
disclose  nonpublic 
about  consumers 
parties;  and 

(3)  Provides  a 
to  prevent  a  finan  : 
disclosing  that  inf 
nonaffiliated  thirc 
out"  of  that 
exceptions  in  §§ 
248.11. 

(b)  Scope.  The 
this  part  apply  o 
personal  informat 
who  obtain  ~ 
services  for  perso 
household 
institutions  listed 
This  part  does  no 
about  companies 
who  obtain  ~ 
services  for 
applies  to  brokers 
investment 
investment 
with  the  Commis ; 
referred  to  in  thi 


scope. 

part  governs  the 
blic  personal 
consumers  by  the 

isted  in  paragraph 
This  part: 
fii  lancial  institution  to 
<  onsumers  about  its 
aid  practices; 

conditions  under 
nstitution  may 
personal  information 
nonaffiliated  third 

n^thod  for  consumers 
al  institution  from 
jrmation  to  most 
parties  by  "opting 
disclcture,  subject  to  the 
is. 9,  248.10.  and 


on  y 


financ  ial 


finan(  ial 
busin  3ss 


comp  mies 
advisiTs 


in 


§248.2    Rule  Of 

The  examples 
guidance  concen^mg 
application  in  o 
The  facts  and  circumstances 
individual  situation 
determine  w 
example 
the  applicable  rule 


§248.3    DefinKioiis 

As  used  in  thi 
context  requires 

(a)  Affiliate  of 
investment  company 
adviser  registere  1 
means  any  comp  any 
controlled  by.  or 
control  with  the 
investment  company 


safeguard  customer 
ion. 


.  6801-6809;  15  U.S.C. 
BOa-37,  80b-4.  80b-ll. 


1  ules  established  by 
to  nonpublic 
on  about  individuals 

products  or 
:ial,  family  or 

from  the 
in  section  248.3(x). 
apply  to  information 
Dr  about  individuals 
products  or 
purposes.  This  part 
dealers,  and 
and  to 
that  are  registered 
ion.  These  entities  are 
part  as  "you." 


cqnstructlon. 

this  part  provide 
^  the  rule's 
inary  circumstances, 
of  each 
.  however,  will 
hethfer  compliance  with  an 
constitiites  compliance  with 


part,  unless  the 
jtherwise: 
1  broker,  dealer,  or 
or  an  investment 
with  the  Commission 

that  controls,  is 
is  under  common 
jroker,  dealer,  or 
or  investment 


adviser  registered  with  the  Commission. 
In  addition,  a  broker,  dealer,  or 
investment  company,  or  an  investment 
adviser  registered  with  the  Commission 
will  be  deemed  an  affiliate  of  a  company 
for  purposes  of  this  part  if; 

(1)  Tnat  company  is  regulated  under 
Title  V  of  the  G-L-B  Act  by  a 
government  regulator  other  than  the 
Commission;  and 

(2)  Rules  adopted  by  the  other 
government  regulator  under  Title  V  of 
the  G-L-B  Act  treat  the  broker,  dealer, 
or  investment  company,  or  investment 
adviser  registered  with  the  Commission 
as  an  affiliate  of  that  company. 

(b)  Broker  has  the  same  meaning  as  in 
section  3(a)(4)  of  the  Seciuities 
Exchange  Act  of  1934  (15  U.S.C. 
78c(a)(4)). 

(c)(1)  Clear  and  conspicuous  means 
that  a  notice  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  the 
notice. 

(2)  Examples,  (i)  You  make  your 
notice  reasonably  understandable  if  you: 

(A)  Present  the  information  contained 
in  the  notice  in  clear,  concise  sentences, 
paragraphs  and  sections; 

(B)  Use  short  explanatory  sentences 
and  bullet  lists,  whenever  possible; 

(C)  Use  definite,  concrete,  everyday 
words  and  active  voice,  whenever 
possible; 

(D)  Avoid  multiple  negatives; 

(E)  Avoid  legal  and  highly  technical 
business  terminology;  and 

(F)  Avoid  boilerplate  explanations 
that  are  imprecise  and  readily  subject  to 
different  interpretations. 

(ii)  You  design  your  notice  to  call 
attention  to  the  nature  and  significance 
of  the  information  contained  in  it  if, 
whenever  possible,  you: 

(A)  Use  a  plain-language  heading  to 
call  attention  to  the  notice; 

(B)  Use  a  typeface  and  type  size  that 
are  easy  to  read;  and 

(C)  Ptovide  wide  margins  and  ample 
line  spacing. 

(iii)  If  you  provide  a  notice  on  the 
same  form  as  another  notice  or  other 
document,  you  design  your  notice  to 
call  attention  to  the  nature  and 
significance  of  the  information 
contained  in  the  notice  if  you  use: 

(A)  Larger  type  size(s); 

(B)  Boldface  or  italics  for  key  words 
in  the  text; 

(C)  Wider  margins  and  line  spacing  in 
the  notice;  or 

(D)  Shading  or  sidebars  to  highlight 

the  notice. 

(d)  Collect  means  to  obtain 
information  that  is  organized  or 
retrievable  on  a  personally  identifiable 
basis,  irrespective  of  the  source  of  the 
underlying  information. 


(e)  Commission  means  the  Securities 
and  Exchange  Commission. 

(f)  Company  means  any  corporation, 
limited  liability  company,  business 
trust,  general  or  limited  partnership, 
association,  or  similar  organization. 

(g)(1)  Consumer  means  an  individual 
who  obtains  or  has  obtained  a  financial 
product  or  service  from  you  that  is  to  be 
used  primarily  for  personal,  family,  or 
household  purposes,  and  that 
individual's  legal  representative. 

(2)  Examples,  (i)  An  individual  who 
provides  nonpublic  personal 
information  to  you  in  cormection  with 
obtaining  or  seeking  to  obtain  brokerage 
services  or  investment  advisory  services 
is  a  consumer  whether  or  not  you 
provide  brokerage  services  to  the 
individual  or  establish  an  ongoing 
advisory  relationship  with  the 
individual. 

(ii)  An  individual  who  provides  you 
with  name,  address,  and  areas  of 
investment  interest  in  connection  with 
a  request  for  a  prospectus  or  an 
investment  adviser  brochure  or  other 
information  about  financial  products  is 
not  a  consumer. 

(iii)  An  individual  is  not  a  consumer 
for  your  purposes  when  the  individual 
has  an  account  with  another  broker  or 
dealer  that  carries  securities  for  the 
individual  in  a  special  omnibus  account 
with  you  in  the  name  of  the  broker  or 
dealer,  and  when  you  do  not  routinely 
receive  any  information  about  the 
consumer. 

(iv)  If  you  are  an  investment 
company,  an  individual  is  not  a 
consumer  for  your  purposes  when  the 
individual  purchases  an  interest  in 
shares  you  have  issued  only  through  a 
broker  or  investment  adviser  who  is  the 
record  owner  of  those  shares. 

(h)  Consumer  reporting  agency  has 
the  same  meaning  as  in  section  603(f)  of 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)). 

(i)  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  company 
whether  through  ownership  of 
securities,  by  contract,  or  otherwise. 
Any  person  who  owns  beneficially, 
either  directly  or  through  one  or  more 
controlled  companies,  more  than  25 
percent  of  the  voting  securities  of  any 
company  is  presumed  to  control  the 
company.  Any  person  who  does  not 
own  25  percent  of  the  voting  securities 
of  any  company  will  be  presumed  not 
to  control  the  company.  Any 
presumption  regarding  control  may  be 
rebutted  by  evidence,  but,  in  the  case  of 
an  investment  company,  will  continue 
until  the  Commission  makes  a  decision 
to  the  contrary  according  to  the 
procedures  described  in  section  2(a)(9) 
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of  the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-2(a)(9)). 

(j)  Customer  means  a  consumer  who 
has  a  customer  relationship  with  you. 

(k)(l)  Customer  relationship  means  a 
continuing  relationship  between  a 
consumer  and  you  under  which  you 
provide  one  or  more  financial  products 
or  services  to  the  consumer  that  are  to 
be  used  primarily  for  personal,  family, 
or  household  purposes. 

(2)  Examples,  (i)  A  consumer  has  a 
continuing  relationship  with  you  if  the 
consiuner: 

(A)  Has  a  brokerage  account  with  you; 

(B)  Has  an  investment  advisory 
contract  with  you  {whether  written  or 
oral);  or 

(C)  Is  the  record  owner  of  seciuities 
you  have  issued  if  you  are  an 
investment  company. 

(ii)  You  have  a  customer  relationship 
with  a  consumer  if  the  consumer  has  an 
account  with  an  introducing  broker- 
dealer  that  clears  transactions  with  and 
for  its  customers  through  you  on  a  fully 
disclosed  basis. 

(iii)  You  have  a  customer  relationship 
with  a  consumer  if  you  hold  securities 
or  other  assets  as  collateral  for  a  loan 
made  to  the  consumer,  even  if  you  did 
not  make  the  loan  or  do  not  effect  any 
transactions  on  behalf  of  the  consumer. 

(iv)  You  have  a  customer  relationship 
with  a  consumer  if  you  regularly  effect 
or  engage  in  securities  transactions  with 
or  for  a  consumer  even  if  you  do  not 
hold  any  assets  of  the  consumer. 

(v)  A  consumer  who  does  not 
establish  an  accoiuit  with  you  does  not 
have  a  continuing  relationship  with  you 
if  you  provide  brokerage  services  to  the 
consumer  on  a  one-time  basis  as  an 
accommodation  or  to  liquidate 
securities  without  the  expectation  of 
engaging  in  other  transactions. 

(1)  Dealer  has  the  same  meaning  as  in 
section  3(a)(5)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C. 
78c(a)(5)). 

(m)(l)  Financial  institution  means  any 
institution  the  business  of  which  is 
engaging  in  activities  that  are  financial 
in  nature  or  incidental  to  such  financial 
activities  as  described  in  section  4{k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843(k)). 

(2)  Financial  institution  does  not 
include: 

(i)  Any  person  or  entity  with  respect 
to  any  financial  activity  that  is  subject 
to  the  jurisdiction  of  the  Commodity 
Futures  Trading  Commission  under  the 
Commodity  Exchange  Act  (7  U.S.C.  1  at 
seq.y, 

(ii)  The  Federal  Agricultural  Mortgage 
Corporation  or  any  entity  chartered  and 
operating  under  the  Farm  Credit  Act  of 
1971  (12  U.S.C.  2001  et  seq.);  or 


(iii)  Institutions  chartered  by  Congress 
specifically  to  engage  in  securitizations, 
secondary  market  sales  (including  sales 
of  servicing  rights)  or  similar 
transactions  related  to  a  transaction  of  a 
consumer,  as  long  as  such  institutions 
do  not  sell  or  transfer  nonpublic 
personal  information  to  a  nonaffiliated 
thirdparty. 

(n)(l)  Financial  product  or  service 
means  any  product  or  service  that  a 
financial  holding  company  could  offer 
by  engaging  in  an  activity  that  is 
financial  in  nature  or  incidental  to  such 
a  financial  activity  under  section  4(k)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843(k)). 

(2)  Financial  service  includes  your 
evaluation,  brokerage  or  distribution  of 
information  that  you  collect  in 
connection  with  a  request  or  an 
application  fi-om  a  consumer  for  a 
financial  product  or  service. 

(3)  Financial  product,  for  purposes  of 
this  part,  includes  an  equity  interest  in 
an  investment  company. 

(0)  G-L-B  Act  means  the  Gramm- 
Leach-Bliley  Act  (Pub.  L.  No.  106-102. 
113  Stat.  1338  (1999)). 

(p)  Government  regulator  means: 

(1)  The  Board  of  Governors  of  the 
Federal  Reserve  System; 

(2)  The  Office  of  the  Comptroller  of 
the  Currency; 

(3)  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(4)  The  Director  of  the  Office  of  Thrift 
Supervision; 

(5)  The  National  Credit  Union 
Administration  Board; 

(6)  The  Securities  and  Exchange 
Commission; 

(7)  The  Secretary  of  the  Treasury, 
with  respect  to  31  U.S.C.  Chapter  53. 
Subchapter  II  (Records  and  Reports  on 
Monetary  Instruments  and  Transactions) 
and  12  U.S.C.  Chapter  21  (Financial 
Recordkeeping); 

(8)  A  State  insurance  authority,  with 
respect  to  any  person  domiciled  in  that 
insurance  authority's  State  that  is 
engaged  in  providing  insiuance;  and 

(9)  The  Federal  Trade  Commission, 
(q)  Investment  adviser  has  the  same 

meaning  as  in  section  202{a)(ll)  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-2(a)(ll)). 

(r)  Investment  company  has  the  same 
meaning  as  in  section  3  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-3),  and  includes  a  separate 
series  of  the  investment  company. 

(s)(l)  Nonaffiliated  third  party  me&ns 
any  person  except: 

(i)  Your  affiliate;  or 

(ii)  A  person  employed  jointly  by  you 
and  any  company  that  is  not  your 
affiliate  (but  nonaffiliated  third  party 
includes  the  other  company  that  jointly 
employs  the  person). 


(2)  Nonaffiliated  third  party  includes 
any  company  that  is  an  affiliate  by 
virtue  of  the  direct  or  indirect 
ownership  or  control  of  the  company  by 
the  financial  institution  or  any  affiliate 
of  the  financial  institution  in 
conducting  merchant  banking  or 
investment  banking  activities  of  the  type 
described  in  section  4(k)(4)(I)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(k)(4){I)). 

(t)(l)  Nonpublic  personal  information 
means: 

(i)  Personally  identifiable  financial 
information;  and 

(ii)  Any  list,  description  or  other 
grouping  of  consumers  (and  publicly 
available  information  about  them)  that 
is  derived  using  any  personally 
identifiable  financial  information. 

(2)  Nonpublic  personal  information 
does  not  include: 

(i)  Publicly  available  information, 
except  as  provided  in  paragraph  (t)(l)(ii) 
of  this  section  or  when  the  publicly 
available  information  is  disclosed  in  a 
manner  that  indicates  the  individual  is 
or  has  been  your  customer;  or 

(ii)  Any  list,  description,  or  other 
grouping  of  consumers  (and  publicly 
available  information  about  tliem)  that 
is  derived  without  using  any  personally 
identifiable  financial  information. 

(3)  Example.  Nonpublic  personal 
information  includes  any  list  of 
individuals'  street  addresses  and 
telephone  numbers  that  is  derived  using 
personally  identifiable  financial 
information,  such  as  account  numbers. 

(u)  Person  has  the  same  meaning  as  in 
section  3(a)(9)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C. 
78c{a)(9)). 

(v)(l )  Personally  identifiable  financial 
information  means  any  information: 

(i)  Provided  by  a  consumer  to  you  to 
obtain  a  financial  product  or  service 
fi-om  you; 

(ii)  About  a  consumer  resulting  from 
any  transaction  involving  a  financial 
product  or  service  between  you  and  a 
consumer;  or 

(iii)  You  otherwise  obtain  about  a 
consumer  in  connection  with  providing 
a  financial  product  or  service  to  that 
consumer. 

(2)  Examples,  (i)  Personally 
identifiable  financial  information 
includes: 

(A)  Information  a  consumer  provides 
to  you  on  an  application  to  establish  a 
brokerage  account,  enter  into  an 
investment  advisory  contract,  or  to 
purchase  securities  or  other  financial 
products  or  services,  including,  among 
other  things,  medical  information; 

(B)  Information  about  account 
balance,  payment  history,  overdraft 
history,  credit  or  debit  card  purchases. 
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securities  positioi  is.  or  investment 
products  purchasjd  or  sold; 

(C)  The  fact  tha  t  an  individual  is  or 
has  been  one  of  y  )ur  customers  or  has 
obtained  a  financ  al  product  or  service 
from  you,  unless  hat  fact  is  derived 
using  only  public  ly  available 
information,  sud  as  bankruptcy 
records: 

(D)  Other  infori  nation  about  your 
consumer  if  it  is  ( lisclosed  in  a  manner 
that  indicates  the  individual  is  or  has 
been  yoiu"  consm  ler; 

(E)  Any  inform  ition  provided  by  a 
consimier  or  othe  rwise  obtained  by  you 
or  your  agent  in  c  onnection  with 
collecting  on  a  lo  in  or  servicing  a  loan; 
and 

(F)  Information  from  a  consumer 
report. 

(ii)  Personally  dentifiable  financial 
information  does  not  include  a  list  of 
names  and  addre  sses  of  customers  of  an 
entity  that  is  not  i  financial  institution. 

(w)(l)  Publicly  available  information 
means  any  infon  lation  that  you 
reasonably  belies  e  is  lawfully  made 
available  to  the  g  sneral  public  from: 

(i)  Federal,  Sta  :e  or  local  government 
records; 

(ii)  Widely  dis  ributed  media;  or 

(iii)  Disclosiu-i  to  the  general  public 
that  are  required  to  be  made  by  federal. 
State  or  local  lav  . 

(2)  Examples,  i)  Government  records. 
Publicly  availabl  e  information 
contained  in  gov  emment  records 
includes  informs  tion  contained  in 
government  real  estate  records,  security 
interest  filings,  a  nd  bankruptcy  filings. 

(ii)  Widely  dis  ributed  media.  Publicly 
available  inform  ition  from  widely 
distributed  med;  a  includes  information 
from  a  telephond  book,  a  television  or 
radio  program,  a  newspaper  or  an 
Internet  site  that  is  available  to  the 
general  public  w  ithout  requiring  a 
password  or  similar  restriction. 

(x)  You  means : 

(1)  Any  brokei  or  dealer, 

(2)  Any  investment  company;  and 

(3)  Any  invesi  ment  adviser  registered 
with  the  Commi  5sion  under  the 
Investment  Adv  sers  Act  of  1940. 

§  248.4    Initial  ndtice  to  consumers  of 
privacy  policies  ^d  practices  required. 
(a)  When  initiil  notice  is  required. 
You  must  provi  le  a  clear  and 
conspicuous  no  ice  that  accurately 
reflects  your  pri  vacy  policies  and 
practices  to: 

(1)  An  indivi(  ual  who  becomes  your 
customer,  prior  to  the  time  that  you 
establish  a  custi  )mer  relationship, 
except  as  provi(  ed  in  paragraph  (d)(1) 
of  this  section;  iind 

(2)  A  consum  jr  (who  has  not  become 
your  customer)  prior  to  the  time  that 


you  disclose  any  nonpublic  personal 
information  about  the  consumer  to  any 
nonaffiliated  third  party,  if  you  make 
such  a  disclosvire  other  than  as 
authorized  by  §§  248.10  and  248.11. 

(b)  When  initial  notice  to  a  consumer 
is  not  required.  You  are  not  required  to 
provide  an  initial  notice  to  a  consimier 
under  paragraph  (a)(1)  of  this  section  if: 

(1)  You  do  not  disclose  any  nonpublic 
personal  financial  information  about  the 
consumer  to  any  nonaffiliated  third 
party,  other  than  as  authorized  by 

§§  248.9,  248.10,  or  248.11;  and 

(2)  You  do  not  have  a  customer 
relationship  with  the  consumer. 

(c)  When  you  establish  a  customer 
relationship.  (1)  General  rule.  You 
establish  a  customer  relationship  at  the 
time  you  and  the  consimier  enter  into  a 
continuing  relationship. 

(2)  Examples.  You  establish  a 
customer  relationship  with  a  consumer 
when  the  consimier: 

(i)  Effects  a  securities  transaction  with 
you  or  opens  a  brokerage  account  with 
you  under  your  procedures; 

(ii)  Opens  a  brokerage  account  with 
an  introducing  broker  or  dealer  that 
clears  transactions  with  and  for  its 
customers  through  you  on  a  fully 
disclosed  basis; 

(iii)  Enters  into  an  advisory  contract 
with  you  (whether  in  writing  or  orally); 
or 

(iv)  Purchases  shares  you  have  issued 
(and  the  consumer  is  the  record  owner 
of  the  shares),  if  you  are  an  investment 
company. 

(d)  How  to  provide  notice.  (1)  General 
rule.  You  must  provide  the  privacy 
notice  required  by  paragraph  (a)  of  this 
section  so  that  each  consumer  can 
reasonably  be  expected  to  receive  actual 
notice  in  writing  or,  if  the  consumer 
agrees,  in  electronic  form. 

(2)  Exceptions  to  allow  subsequent 
delivery  of  notice.  You  may  provide  the 
initial  notice  required  by  paragraph  (a) 
of  this  section  within  a  reasonable  time 
after  you  establish  a  customer 
relationship  if  you  and  the  consumer 
orally  agree  to  enter  into  a  customer 
relationship  and  the  consumer  agrees  to 
receive  the  notice  thereafter. 

(3)  Oral  description  of  notice 
insufficient.  You  may  not  provide  the 
initial  notice  required  by  paragraph  (a) 
of  this  section  solely  by  orally 
explciining,  either  in  person  or  over  the 
telephone,  your  privacy  policies  and 
practices. 

(4)  Retention  or  accessibility  of  initial 
notice  for  customers.  For  customers 
only,  you  must  provide  the  initial  notice 
required  by  paragraph  (a)(1)  of  this 
section  so  that  it  can  be  retained  or 
obtained  at  a  later  time  by  the  customer, 


in  a  written  form  or,  if  the  customer 
agrees,  in  electronic  form. 

(5)  Examples,  (i)  You  may  reasonably 
expect  that  a  consumer  will  receive 
actual  notice  of  your  privacy  policies 
and  practices  if  you: 

(A)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  consumer; 

(B)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
consumer; 

(C)  For  the  consumer  who  conducts 
transactions  electronically,  post  the 
notice  on  the  electronic  site  and  require 
the  consumer  to  acknowledge  receipt  of 
the  notice  as  a  necessary  step  to 
obtaining  a  particular  financial  product 
or  service; 

(D)  For  an  isolated  transaction  with 
the  consumer,  such  as  an  ATM 
transaction,  post  the  notice  on  the  ATM 
screen  emd  require  the  consumer  to 
acknowledge  receipt  of  the  notice  as  a 
necessary  step  to  obtaining  the 
particular  financial  product  or  service. 

(ii)  You  may  not,  however,  reasonably 
expect  that  a  consumer  will  receive 
actual  notice  of  your  privacy  policies 
and  practices  if  you: 

(A)  Only  post  a  sign  in  your  branch 
or  office  or  generally  publish 
advertisements  of  your  privacy  policies 
and  practices; 

(B)  Send  the  notice  by  electronic  mail 
to  a  consumer  who  obtains  a  financial 
product  or  service  with  you  in  person  or 
through  the  mail  and  who  does  not 
agree  to  receive  the  notice 
electronically. 

(iii)  You  provide  the  initial  privacy 
notice  to  the  customer  so  that  it  can  be 
retained  or  obtained  at  a  later  time  if 
you: 

(A)  Hand-deliver  a  printed  copy  of  the 
notice  to  the  customer; 

(B)  Mail  a  printed  copy  of  the  notice 
to  the  last  known  address  of  the 
customer  upon  request  of  the  customer; 

(C)  Maintain  the  notice  on  a  web  site 
(or  a  link  to  another  web  site)  for  the 
customer  who  obtains  a  financial 
product  or  service  electronically  and 
who  agrees  to  receive  the  notice 
electronically. 

§  248.5    Annual  notice  to  customers 
required. 

(a)  General  rule.  You  must  provide  a 
clear  and  conspicuous  notice  to 
customers  that  accurately  reflects  your 
privacy  policies  and  practices  not  less 
than  annually  during  the  continuation 
of  the  customer  relationship.  Annually 
means  at  least  once  in  any  period  of 
twelve  consecutive  months  during 
which  that  relationship  exists! 

(b)  How  to  provide  notice.  You  must 
provide  the  annual  notice  required  by 
paragraph  (a)  of  this  section  to  a 
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customer  using  a  means  permitted  for 
providing  the  initial  notice  to  that 
customer  under  §  248.4(d). 

(c)(1)  Termination  of  customer 
relationship.  You  are  not  required  to 
provide  an  annual  notice  to  a  customer 
with  whom  you  no  longer  have  a 
continuing  relationship. 

(2)  Examples.  You  no  longer  have  a 
continuing  relationship  with  an 
individual  if: 

(i)  The  individual's  brokerage  account 
is  closed; 

(ii)  The  individual's  investment 
advisory  contract  is  terminated; 

(iii)  You  are  an  investment  company 
and  the  individual  no  longer  holds 
shares  in  the  company;  or 

(iv)  You  are  an  investment  company 
and  your  customer  has  been  determined 
to  be  a  lost  securityholder  as  defined  in 
17CFR240.17a-24(b). 

§  248.6    Information  to  be  included  in  initial 
and  annual  notices  of  privacy  policies  and 
practices. 

(a)  General  rule.  The  initial  and 
annual  notices  that  you  provide  about 
your  privacy  policies  and  practices 
under  §§  248.4  and  248.5  must  include 
each  of  the  following  items  of 
information: 

(1)  The  categories  of  nonpublic 
personal  information  about  your 
consumers  that  you  collect; 

(2)  The  categories  of  nonpublic 
personal  information  about  your 
consumers  that  you  disclose; 

(3)  The  categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal  information 
about  your  consumers,  other  than  those 
parties  to  whom  you  disclose 
information  under  §§  248.10  (exceptions 
for  processing  and  servicing  accounts  or 
transactions)  and  248.11  (exceptions  for 
consumer  consent  and  to  comply  with 
various  legal  requirements); 

(4)  The  categories  of  nonpublic 
personal  information  about  your  former 
customers  that  you  disclose  and  the 
categories  of  affiliates  and  nonaffiliated 
third  parties  to  whom  you  disclose 
nonpublic  personal  information  about 
your  former  customers,  other  than  those 
parties  to  whom  you  disclose 
information  under  §§  248.10  and  248.11; 

(5)  If  you  disclose  nonpublic  personal 
information  to  a  nonaffiliated  third 
party  under  §  248.9  (and  no  other 
exception  applies  to  that  disclosure),  a 
separate  description  of  the  categories  of 
information  you  disclose  and  the 
categories  of  third  parties  with  whom 
you  have  contracted; 

(6)  An  explanation  of  the  right  under 
§  248.8(a)  of  the  consumer  to  opt  out  of 
the  disclosure  of  nonpublic  personal 
information  to  nonaffiliated  third 
parties,  including  the  methods  by  which 
the  consumer  may  exercise  that  right; 


(7)  Any  disclosures  that  you  make 
under  section  603(d)(2)(A)(iii)  of  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(d)(2)(A)(iii))  (that  is.  notices 
regarding  the  ability  to  opt  out  of 
disclosures  of  information  among 
affiliates);  and 

(8)  Your  policies  and  practices  with 
respect  to  protecting  the  confidentiality, 
security  and  integrity  of  nonpublic 
personal  information. 

(b)  Description  of  nonaffiliated  third 
parties  subject  to  exceptions.  If  you 
disclose  nonpublic  personal  information 
about  a  consumer  to  third  parties  as 
authorized  under  §§248.10  and  248.11, 
you  are  not  required  to  list  those 
exceptions  in  the  initial  or  armual 
privacy  notices  required  by  §§  248.4  and 
248.5.  When  describing  the  categories 
with  respect  to  those  parties,  you  are 
only  required  to  state  that  you  make 
disclosures  to  other  nonaffiliated  third 
parties  as  permitted  by  law. 

(c)  Future  disclosures.  Your  notice 
may  include: 

(1)  Categories  of  nonpublic  personal 
information  that  you  reserve  the  right  to 
disclose  in  the  future,  but  do  not 
currently  disclose;  and 

(2)  Categories  of  affiliates  or 
nonaffiliated  third  parties  to  v/hom  you 
reserve  the  right  in  the  futvu-e  to 
disclose,  but  to  whom  you  do  not 
currently  disclose,  nonpublic  personal 
information. 

(d)  Examples.  (1)  Categories  of 
nonpublic  personal  information  that 
you  collect.  You  adequately  categorize 
the  nonpublic  personal  information  you 
collect  if  you  categorize  it  according  to 
the  source  of  the  information,  such  as 
application  information,  information 
about  transactions  (such  as  information 
regarding  your  brokerage  or  investment 
advisory  account),  and  consumer 
reports. 

(2)  Categories  of  nonpublic  personal 
information  you  disclose.  You 
adequately  categorize  nonpublic 
personal  information  you  disclose  if  you 
categorize  it  according  to  source,  and 
provide  a  few  illustrative  examples  of 
the  content  of  the  information.  These 
might  include  application  information, 
such  as  assets  and  income,  investment 
goals,  or  investment  risk  tolerance; 
identiiying  information,  such  as  name, 
address,  and  social  security  number; 
and  transaction  information,  such  as 
information  about  account  balance, 
payment  history,  parties  to  the 
transaction,  credit  card  usage,  securities 
positions,  or  securities  purchases  and 
sales;  and  information  from  consumer 
reports,  such  as  a  consumer's 
creditworthiness  and  credit  history.  You 
do  not  adequately  categorize  the 
information  that  you  disclose  if  you  use 


only  general  terms,  such  as  transaction 
information  about  the  consumer. 

(3)  Categories  of  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose.  You  adequately  categorize  the 
aifiliates  and  nonafiiliated  third  parties 
to  whom  you  disclose  nonpublic 
personal  information  about  consumers  if 
you  identify'  the  types  of  businesses  that 
they  engage  in.  Types  of  businesses  may 
be  described  by  general  terms  only  if 
you  use  a  few  illustrative  examples  of 
significant  lines  of  business.  For 
example,  you  may  use  the  term  financial 
products  or  services  if  you  include 
appropriate  examples  of  significant 
lines  of  businesses,  such  as  consumer 
banking,  mortgage  lending,  life 
insurance,  securities  brokerage,  or 
financial  planning.  You  also  may 
categorize  the  affiliates  and 
nonaffiliated  third  parties  to  whom  you 
disclose  nonpublic  personal  information 
about  consumers  using  more  detailed 
categories. 

(4)  Simplified  notices.  If  you  do  not 
disclose,  and  do  not  intend  to  disclose, 
nonpublic  personal  information  to 
affiliates  or  nonaffiliated  third  parties, 
you  may  simply  state  that  fact,  in 
addition  to  the  information  you  must 
provide  under  paragraphs  (a)(1)  and 
{a)(8).  and  (b)  of  this  section. 

(5)  Confidentiality,  security,  and 
integrity.  You  describe  your  policies  and 
practices  with  respect  to  protecting  the 
confidentiality  and  security  of 
nonpublic  personal  information  if  you 
explain  who  has  access  to  the 
information  and  the  circumstances 
under  which  the  information  may  be 
accessed.  You  describe  your  policies 
and  practices  with  respect  to  protecting 
the  integrity  of  nonpublic  personal 
information  if  you  explain  measures  you 
take  to  protect  against  reasonably 
anticipated  threats  or  hazards.  You  are 
not  required  to  describe  technical 
information  about  the  safeguards  you 
use. 

§248.7    Limitation  on  disclosure  of 
nonpublic  personal  information  about 
consumers  to  nonaffiliated  third  parties. 

(a)(1)  Conditions  for  disclosure. 
Except  as  otherwise  authorized  in  this 
part,  you  may  not.  directly  or  through 
any  affiliate,  disclose  any  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party  unless: 

(i)  You  have  provided  to  the 
consumer  an  initial  notice  as  required 
under  §248.4; 

(ii)  You  have  provided  to  the 
consumer  an  opt  out  notice  as  required 
in  §248.8; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportunity,  before  the  time 
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(iii)  A  reasonable  means  by  which  the 
consumer  may  exercise  the  opt  out 
right. 

(2)  Examples,  (i)  You  provide 
adequate  notice  that  the  consumer  can 
opt  out  of  the  disclosure  of  nonpublic 
personal  information  to  a  nonaffiliated 
third  party  if  you  identify  all  of  the 
categories  of  nonpublic  personal 
information  that  you  disclose  or  reserve 
the  right  to  disclose  to  nonaffiliated 
third  parties  as  described  in  §  248.6  and 
state  that  the  consumer  can  opt  out  of 
the  disclosure  of  that  information. 

(ii)  You  provide  a  reasonable  means  to 
exercise  an  opt  out  right  if  you: 

(A)  Designate  check-off  boxes  in  a 
prominent  position  on  the  relevant 
forms  with  the  opt  out  notice; 

(B)  Include  a  reply  form  together  with 
the  opt  out  notice;  or 

(C)  Provide  an  electronic  means  to  opt 
out.  such  as  a  form  that  can  be  sent  by 
electronic  mail  or  a  process  at  your  web 
site,  if  the  consumer  agrees  to  the 
electronic  delivery  of  information. 

(iii)  You  do  not  provide  a  reasonable 
means  of  opting  out  if  the  only  means 
of  opting  out  is  for  the  consumer  to 
write  his  or  her  own  letter  to  exercise 
that  opt  out  right. 

(b)  How  to  proxide  opt  out  notice.  (1) 
Delivery  of  notice.  You  must  provide  the 
opt  out  notice  required  by  paragraph  (a) 
of  this  section  in  a  manner  so  that  each 
consumer  can  reasonably  be  expected  to 
receive  actual  notice  in  writing  or.  if  the 
consumer  agrees,  in  electronic  form.  If 
you  and  the  consumer  orally  agree  to 
enter  into  a  customer  relationship,  you 
may  provide  the  opt  out  notice  required 
by  paragraph  (a)  of  this  section  within 

a  reasonable  time  thereafter  if  the 
consumer  agrees. 

(2)  Oral  description  of  opt  out  right 
insufficient.  You  may  not  provide  the 
opt  out  notice  solely  by  orally 
explaining,  either  in  person  or  over  the 
telephone,  the  right  of  the  consumer  to 
opt  out. 

(3)  Same  form  as  initial  notice 
permitted.  You  may  provide  the  opt  out 
notice  together  with  or  on  the  same 
written  or  electronic  form  as  the  initial 
notice  you  provide  in  accordance  with 
§248.4. 

(4)  Initial  notice  required  when  opt 
out  notice  delivered  subsequent  to 
initial  notice.  If  you  provide  the  opt  out 
notice  at  a  later  time  than  required  for 
the  initial  notice  in  accordance  with 

§  248.4,  you  must  also  include  a  copy  of 
the  initial  notice  in  wrriting  or,  if  the 
consumer  agrees,  in  an  electronic  form 
with  the  opt  out  notice. 

(c)  Notice  of  change  in  terms.  (1) 
General  rule.  Except  as  otherwise 
authorized  in  this  part,  you  must  not. 
directly  or  through  any  affiliate,  disclose 


any  nonpublic  personal  information 
about  a  consumer  to  a  nonaffiliated 
third  party  other  than  as  described  in 
the  initial  notice  that  you  provided  to 
the  consumer  under  §  248.4.  unless: 

(i)  You  have  provided  to  the 
consumer  a  revised  notice  that 
accurately  describes  your  policies  and 
practices; 

(ii)  You  have  provided  to  the 
consumer  a  new  opt  out  notice; 

(iii)  You  have  given  the  consumer  a 
reasonable  opportimity,  before  the  time 
that  you  disclose  the  information  to  the 
nonaffiliated  third  party,  to  opt  out  of 
the  disclosure;  and 

(iv)  The  consumer  does  not  opt  out. 

(2)  How  to  provide  notice  of  change  in 
terms.  You  must  provide  the  revised 
notice  of  your  policies  and  practices  and 
opt  out  notice  to  a  consumer  using  the 
means  permitted  for  providing  the 
initial  notice  and  opt  out  notice  to  that 
consumer  under  §  248.4(d)  or  §  248.8(b). 

(3)  Examples,  (i)  Except  as  otherwise 
permitted  by  §§  248.9,  248.10  and 
248.11,  a  change- in-terms  notice  is 
required  if  you: 

(A)  Disclose  a  new  category  of 
nonpublic  personal  information  to  any 
nonaffiliated  third  party;  or 

(B)  Disclose  nonpublic  personal 
information  to  a  new  category  of 
nonaffiliated  third  party. 

(ii)  A  change-in-terms  notice  is  not 
required  if  you  disclose  nonpublic 
personal  information  to  a  new 
nonaffiliated  third  party  that  is 
adequately  described  by  your  prior 
notice. 

(d)  Continuing  right  to  opt  out.  A 
consumer  may  exercise  the  right  to  opt 
out  at  any  time,  and  you  must  comply 
with  the  consumer's  direction  as  soon  as 
reasonably  practicable. 

(e)  Duration  of  consumer's  opt  out 
direction.  A  consumer's  direction  to  opt 
out  under  this  section  is  effective  until 
revoked  by  the  consumer  in  writing,  or 
if  the  consumer  agrees,  in  electronic 
form. 

§  248.9    Exception  to  opt  out  requirements 
for  service  providers  and  joint  marketing. 

(a)  General  rule.  The  opt  out 
requirements  in  §§  248.7  and  248.8  do 
not  apply  when  you  provide  nonpublic 
personal  information  about  a  consumer 
to  a  nonaffiliated  third  party  to  perform 
services  for  you  or  functions  on  your 
behalf,  if  you: 

(1)  Provide  the  initial  notice  in 
accordance  with  §  248.4:  and 

(2)  Enter  into  a  contractual  agreement 
with  the  third  party  that: 

(i)  Requires  tne  third  party  to 
maintain  the  confidentiality  of  the 
information  to  at  least  the  same  extent 
that  you  must  maintain  that 
confidentiality  under  this  part;  and 
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(ii)  Limits  the  third  party's  use  of 
information  you  disclose  solely  to  the 
piuposes  for  which  the  information  is 
disclosed  or  as  otherwise  permitted  by 
§§248.10  and  248.11. 

(b)  Service  may  include  joint 
marketing.  The  services  performed  for 
you  by  a  nonaffdiated  third  party  under 
paragraph  (a)  of  this  section  may 
include  marketing  of  your  own  products 
or  services  or  marketing  of  financial 
products  or  services  offered  piusuant  to 
joint  agreements  between  you  and  one 
or  more  financial  institutions. 

(c)  Definition  of  joint  agreement.  For 
purposes  of  this  section,  joint  agreement 
means  a  written  contract  pursuant  to 
which  you  and  one  or  more  financial 
institutions  jointly  offer,  endorse,  or 
sponsor  a  financial  product  or  service. 

§248.10  Exceptions  to  notice  and  opt  out 
requirements  for  processing  and  servicing 
transactions. 

(a)  Exceptions  for  processing 
transactions  at  consumer's  request.  The 
requirements  for  initial  notice  in 

§  248.4(a)(2),  the  opt  out  in  §§  248.7  and 
248.8,  and  service  providers  and  joint 
marketing  in  §  248.9,  do  not  apply  if  you 
disclose  nonpublic  personal 
information: 

(1)  As  necessary  to  effect,  administer, 
or  enforce  a  transaction  requested  or 
authorized  by  the  consumer; 

(2)  To  service  or  process  a  financial 
product  or  service  requested  or 
authorized  by  the  consumer; 

(3)  To  maintain  or  service  the 
consumer's  accoimt  with  you,  or  with 
another  entity  as  part  of  a  private  label 
credit  card  program  or  other  extension 
of  credit  on  behalf  of  such  entity;  or 

(4)  In  connection  with  a  proposed  or 
actual  securitization,  secondary  market 
sale  (including  sales  of  servicing  rights) 
or  similar  transaction  related  to  a 
transaction  of  the  consimier. 

(b)  Necessary  to  effect,  administer,  or 
enforce  a  transaction  means  that  the 
disclosiue  is: 

(1)  Required,  or  is  one  of  the. lawful 
or  appropriate  methods,  to  enforce  your 
rights  or  the  rights  of  other  persons 
engaged  in  carrying  out  the  financial 
transaction  or  providing  the  product  or 
service;  or 

(2)  Required,  or  is  a  usual, 
appropriate,  or  acceptable  method: 

(i)  To  carry  out  the  transaction  or  the 
product  or  service  business  of  which  the 
transaction  is  a  part,  and  record,  service, 
or  maintain  the  consumer's  account  in 
the  ordinary  course  of  providing  the 
financial  service  or  financial  product; 

(ii)  To  administer  or  ser\ice  benefits 
or  claims  relating  to  the  transaction  or 
the  product  or  service  business  of  which 
it  is  a  part; 


(iii)  To  provide  a  confirmation, 
statement  or  other  record  of  the 
transaction,  or  information  on  the  status 
or  value  of  the  financial  service  or 
financial  product  to  the  consumer  or  the 
consumer's  agent  or  broker; 

(iv)  To  accrue  or  recognize  incentives 
or  bonuses  associated  with  the 
transaction  that  are  provided  by  you  or 
any  other  party; 

(v)  To  underwrite  insurance  at  the 
consiimer's  request  or  for  reinsiuance 
purposes,  or  for  any  of  the  following 
pmposes  as  they  relate  to  a  consimier's 
insurance:  Account  administration, 
reporting,  investigating,  or  preventing 
fraud  or  material  misrepresentation, 
processing  premium  payments, 
processing  insurance  claims, 
administering  insurance  benefits 
(including  utilization  review  activities), 
participating  in  research  projects,  or  as 
otherwise  required  or  specifically 
permitted  by  federal  or  State  law;  or 

(vi)  In  connection  with  settling  a 
transaction,  including: 

(A)  The  authorization,  billing, 
processing,  clearing,  transferring, 
reconciling,  or  collection  of  amounts 
charged,  debited,  or  otherwise  paid 
using  a  debit,  credit,  or  other  payment 
card,  check  or  account  number,  or  by 
other  payment  means; 

(B)  'The  transfer  of  receivables, 
accounts,  or  interests  therein;  or 

(C)  The  audit  of  debit,  credit  or  other 
payment  information. 

§  248.1 1     Other  exceptions  to  notice  and 
opt  out  requirements. 

(a)  Exceptions  to  opt  out 
requirements.  The  requirements  for 
initial  notice  to  consumers  in 
§  248.4(a)(2),  the  opt  out  in  §§  248.7  and 
248.8,  and  initial  notice  to  consumers 
under  the  exception  for  service 
providers  and  joint  marketing  in  §  248.9, 
do  not  apply  when  you  disclose 
nonpublic  personal  information: 

(1)  With  the  consent  or  at  the 
direction  of  the  consumer,  provided  that 
the  consumer  has  not  revoked  the 
consent  or  direction; 

(2)(i)  To  protect  the  confidentiality  or 
security  of  yoiu  records  pertaining  to 
the  consiuner,  service,  product,  or 
transaction; 

(ii)  To  protect  against  or  prevent 
actual  or  potential  fraud,  unauthorized 
transactions,  claims,  or  other  liability; 

(iii)  For  required  institutional  risk 
control  or  for  resolving  consumer 
disputes  or  inquiries; 

(iv)  To  persons  holding  a  legal  or 
beneficial  interest  relating  to  the 
consumer;  or 

(v)  To  persons  acting  in  a  fiduciary  or 
representative  capacity  on  behalf  of  the 
consumer; 


(3)  To  provide  information  to 
insurance  rate  advisory  organizations, 
guaranty  funds  or  agencies,  agencies 
that  are  rating  you,  persons  that  are 
assessing  your  compliance  with 
industry  standards,  and  your  attorneys, 
accountants,  and  auditors; 

(4)  To  the  extent  specifically 
permitted  or  required  under  other 
provisions  of  law  and  in  accordance 
with  the  Right  to  Financial  Privacy  Act 
of  1978  (12  U.S.C.  3401  et  seq.),  to  law 
enforcement  agencies  (including 
government  regulators),  self-regulatory 
organizations,  or  for  an  investigation  on 
a  matter  related  to  public  safety'; 

(5)(i)  To  a  consumer  reporting  agency 
in  accordance  with  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
or 

(ii)  From  a  consumer  report  reported 
by  a  consumer  reporting  agency; 

(6)  In  connection  with  a  proposed  or 
actual  sale,  merger,  transfer,  or  exchange 
of  all  or  a  portion  of  a  business  or 
operating  unit  if  the  disclosure  of 
nonpublic  personed  information 
concerns  solely  consumers  of  such 
business  or  imit;  or 

(7)(i)  To  comply  with  federal.  State,  or 
local  laws,  rules  and  other  applicable 
legal  requirements,  including  rules  or 
other  applicable  legal  requirements  of 
self-regulatory  organizations; 

(ii)  To  comply  with  a  properly 
authorized  civil,  criminal,  or  regulatory 
investigation,  or  subpoena  or  summons 
by  federal,  State,  or  local  authorities  or 
self-regulatory  organizations;  or 

(iii)  To  respond  to  judicial  process, 
government  regulatory  authorities,  or 
self-regulatory  organizations  having 
jurisdiction  over  you  for  examination, 
compliance,  or  other  purposes  as 
authorized  by  law. 

(b)  Examples  of  consent  and 
revocation  of  consent.  (1)  A  consumer 
may  specifically  consent  to  your 
disclosure  to  a  nonaffiliated  mortgage 
lender  of  the  value  of  the  assets  in  the 
consiuner's  brokerage  or  investment 
advisory  account  so  that  the  lender  can 
evaluate  the  consumer's  application  for 
a  mortgage  loan. 

(2)  A  consumer  may  revoke  consent 
by  subsequently  exercising  the  right  to 
opt  out  of  future  disclosiu^s  of 
nonpublic  personal  information  as 
permitted  under  §  248.8(d). 

§248.12    Limits  on  redisclosure  and  reuse 
of  information. 

(a)  Limits  on  your  redisclosure  and 
reuse.  (1)  Except  as  otherwise  provided 
in  this  part,  if  you  receive  nonpublic 
personal  information  about  a  consumer 
from  a  nonaffiliated  financial 
institution,  you  must  not.  directly  or 
through  an  affiliate,  disclose  the 
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information  to  ai  y  other  person  that  is 
not  affiliated  wit  i  either  the  financial 
institution  or  yo\i,  unless  the  disclosure 
would  be  lawful  if  the  financial 
institution  made  it  directly  to  that  other 
person. 

(2)  You  may  use  nonpublic  personal 
information  aboi  t  a  consvuner  that  you 
receive  from  a  nc  naffiliated  financial 
institution  in  ace  ardance  with  an 
exception  imder  s§  248.9,  248.10,  or 
248.11  only  for  t]  le  purpose  of  that 
exception. 

[b)\L/jTJite  on  n  disclosure  and  the 
reuse  by  other  persons.  (1)  Except  as 
otherwise  providsd  in  this  part,  if  you 
disclose  nonpubl  ic  personal  information 
about  a  consume:  •  to  a  nonaffiliated 
third  party,  that  party  must  not,  directly 
or  through  an  aff  liate,  disclose  the 
information  to  an  y  other  person  that  is 
a  nonaffiliated  th  ird  party  of  both  you 
and  that  party,  uj  Jess  the  disclosure 
would  be  lawful  f  you  made  it  directly 
to  such  other  person. 

(2)  A  nonafnli^ed  third  party  may 
use  nonpublic  pe  rsonal  information 
about  a  consumei  that  it  receives  from 
you  in  accordanc  ?  with  an  exception 
under  §§  248.9,  2 18.10,  or  248.11  only 
for  the  purpose  o "  that  exception. 

(3)  Example.  If  you  provide  nonpublic 
personal  informa  ion  to  a  nonaffiliated 
transfer  agent  tha  t  services  your 
customer  accoun  s,  the  transfer  agent 
may  not,  directly  or  through  an  affiliate, 
disclose  the  nonf  ublic  personal 
information  to  an  y  other  person  that  is 
a  nonaffiliated  th  rd  party  of  you  and 
the  transfer  agent  unless  you  could 
lawfully  make  thi  s  disclosiu-e  to  that 
party. 


§24S.13  Limits  on 
number  informatiofi 
purposes. 

You  must  not 
affiliate,  disclose 


sharing  of  account 
for  marketing 

lirectly  or  through  an 
other  than  to  a 


consumer  reporting  agency,  an  account 
number  or  similar  form  of  access 
number  or  access  code  for  a  credit  card 
account,  deposit  account,  or  transaction 
accoimt  of  a  consumer  to  any 
nonaffiliated  third  party  for  use  in 
telemarketing,  direct  mail  marketing,  or 
other  marketing  through  electronic  mail 
to  the  consumer. 

§  248.1 4    Protection  of  Fair  Credit 
Reporting  Act. 

Nothing  in  this  part  shall  be 
construed  to  modify,  limit,  or  supersede 
the  operation  of  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.). 
and  no  inierence  shall  be  drawn  on  the 
basis  of  the  provisions  of  this  part 
regarding  whether  information  is 
transaction  or  experience  information 
under  section  603  of  that  Act. 

§  248. 1 5    Relation  to  State  laws. 

(a)  In  general.  This  part  shall  not  be 
construed  as  superseding,  altering,  or 
affecting  any  statute,  regulation,  order, 
or  interpretation  in  effect  in  any  State, 
except  to  the  extent  that  the  State 
statute,  regulation,  order,  or 
interpretation  is  inconsistent  with  the 
provisions  of  this  part,  and  then  only  to 
the  extent  of  the  inconsistency. 

{h)  Greater  protection  under  State  law. 
For  pmposes  of  this  section,  a  State 
statute,  regulation,  order,  or 
interpretation  is  not  inconsistent  with 
the  provisions  of  this  part  if  the 
protection  that  statute,  regulation,  order, 
or  interpretation  affords  any  consumer 
is  greater  than  the  protection  provided 
under  this  part,  as  determined  by  the 
Federal  Trade  Commission,  after 
consultation  with  the  Commission,  on 
the  Federal  Trade  Commission's  own 
motion  or  upon  the  petition  of  any 
interested  party. 


§  248.1 6    Effective  date;  transition  rule. 

(a)  Effective  date.  This  part  is  effective 
November  13,  2000. 

(b)  Notice  requirement  for  consumers 
who  were  your  customers  on  the 
effective  date.  No  later  than  thirty  days 
after  the  effective  date  of  this  part,  you 
must  provide  an  initial  notice,  as 
required  by  §  248.4,  to  consumers  who 
were  your  customers  on  the  effective 
date  of  this  part. 

§§248.17-248.29    [Reserved] 

§  248.30    Procedures  to  safeguard 
customer  records  and  information. 

Every  broker,  dealer,  and  investment 
company,  and  every  investment  adviser 
registered  with  the  Commission  must 
adopt  policies  and  procedures  that 
address  administrative,  technical,  and 
physical  safeguards  for  the  protection  of 
customer  records  and  information. 
These  policies  and  procedures  must  be 
reasonably  designed  to: 

(a)  Insure  the  security  and 
confidentiality  of  customer  records  and 
information; 

(b)  Protect  against  any  anticipated 
threats  or  hazards  to  the  security  or 
integrity  of  customer  records  and 
information;  and 

(c)  Protect  against  unauthorized 
access  to  or  use  of  customer  records  or 
information  that  could  result  in 
substantial  harm  or  inconvenience  to 
any  customer. 

By  the  Commission. 

Dated:  March  2,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-5526  Filed  3-3-00;  10:05  am] 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  the  RCRA 
Hothne  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Kathy  Blanton,  Office  of  Solid 
Waste  (5304W),  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue  NW, 
Washington,  DC  20460-0002.  (703)  605- 
0761,  blanton.katherine@epa.gov 
SUPPLEMENTARY  INFORMATION: 

Internet  Availability 

This  rule  is  available  on  the  Internet. 
You  can  find  it  at:  http://www.epa.gov/ 
epaoswer/hazwaste/gener/ 
f006acum.htm 
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D.  Unfunded  Mandates  Reform  Act 
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F.  Executive  Order  13084:  Consultation 
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G.  Executive  Order  13045:  Protection  of 
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Advancement  Act  of  1995 
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Justice 
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Accounting  Office 

I.  Authority 

These  regulations  are  promulgated 
under  the  authority  of  sections  2002  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  42 
U.S.C.  6912  and  6922. 

n.  Background 

A.  Purpose  and  Context  of  Final  Rule 

The  Resource  Conservation  and 
Recovery  Act  (RCRA)  directs  EPA  to 
promulgate  standards  for  generators  of 
hazardous  waste  as  necessary  to  protect 
human  health  and  the  environment 
(RCRA  Section  3002).  Section  1003  of 
RCRA  establishes  a  national  objective  of 
"minimizing  the  generation  of 
hazardous  waste  and  the  land  disposal 
of  hazardous  waste  by  encouraging 
process  substitutions,  materials 
recovery,  properly  conducted  recycling 
and  reuse,  and  treatment."  In  response  , 
to  these  provisions,  EPA  has  endeavored 
to  develop  regulations  that  promote 
legitimate  recycling  of  solid  and 
hazardous  waste  while  protecting 
human  health  and  the  environment 
against  the  development  and  use  of 
unsafe  or  sham  recycling  practices.  On 
February  1,  1999,  in  an  effort  to  promote 
the  legitimate  materials  recovery  of 
F006  hazardous  wastes  (sludges  from 
the  treatment  of  electroplating 
wastewaters)  and  to  reduce  the  volume 
of  F006  that  is  land  disposed,  EPA 
proposed  to  allow  large  quantity 
generators  of  F006  up  to  180  days  (or 
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270  days  in  certain  circumstances)  to 
accvunulate  F006  on-site  without  a 
RCRA  permit  or  interim  status,  if  the 
F006  waste  would  be  recycled  through 
metals  recovery  and  if  the  generators 
complied  with  certain  conditions  while 
the  F006  was  being  accumulated  on-site 
(64  FR  4818).  Today's  final  rule  adopts 
that  proposal,  with  some  modifications 
made  in  response  to  public  conmients. 

Today's  final  rule  allows  large 
quantity  generators  of  F006  waste  up  to 
180  days  (or  270  days  in  certain 
circumstances)  to  accumulate  F006 
waste  on-site,  without  a  RCRA  permit  or 
interim  status,  as  an  incentive  to 
encourage  metals  recovery  and 
pollution  prevention  practices  for  this 
waste.  Under  this  final  rule,  F006 
wastes  that  are  not  destined  for  metals 
recovery  would  not  be  eligible  for  the 
180-day  (or  270-day,  as  applicable) 
acciunulation  time.  In  order  to  ensure 
that  on-site  acciunulation  of  F006  waste 
is  protective  of  human  health  and  the 
environment,  the  management 
standards  for  180-day  (or  270-day,  as 
applicable)  on-site  accumulation  of 
F006  are  the  same  as  those  that 
currently  apply  to  90-day  on-site 
acciunulation. 

Currently,  generators  who  generate 
greater  than  1,000  kilograms  of 
hazardous  waste  in  a  calendar  month 
(i.e.,  large  quantity  generators  (LQGs)) 
may  accumulate  hazardous  waste  on- 
site,  without  having  to  obtain  a  RCRA 
permit  for  the  on-site  accumulation 
activities,  for  a  period  of  up  to  90  days. 
Many  generators  of  F006  wastewater 
treatment  sludges  have  indicated  that 
this  90-day  accumulation  limit  restricts 
their  ability  to  generate  a  large  enough 
volume  of  F006  sludge  to  make 
recycling  economically  feasible  when 
compared  to  treatment  and  land 
disposal.  This  is  principally  due  to:  (1) 
The  relatively  high  cost  of 
transportation  of  the  hazardous  sludge 
from  a  generator's  establishment  to  a 
recycling  or  smelting  facility  (due,  in 
part,  to  longer  distances  to  metals 
recovery  facilities  and  shipment  of 
partial  truckloads)  and  (2)  the  surcharge 
that  metals  recovery  facilities  generally 
charge  generators  and  waste  brokers 
managing  small  quantities  of  F006 
waste. 

In  this  final  rule,  EPA  is  allowing 
large  quantity  generators  of  F006 
electroplating  sludge  to  accumulate 
F006  waste  on-site  for  up  to  180  days  (or 
270  days  under  certain  circumstances) 
in  tanks,  containers,  or  containment 
buildings  without  a  RCRA  permit  or 
interim  status,  if  the  generator:  (1) 
implements  pollution  prevention 
practices  that  reduce  the  amount  of  any 
hazardous  substance,  pollutant  or 


contaminant  entering  F006  or  othervdse 
released  into  the  environment  prior  to 
its  recycling,  (2)  recycles  the  F006  waste 
through  metals  recover>',  (3) 
accumulates  no  more  than  20,000 
kilograms  of  F006  waste  on-site  at  any 
one  time,  and  (4)  complies  with  the 
applicable  management  standards  in  the 
rule.  This  proposal  does  not  change  any 
other  requirements  applicable  to 
generators  of  hazardous  waste.  Large 
quantity  generators  of  F006  are  only 
required  to  meet  the  conditions  of 
today's  rule  if  they  acciunulate  F006  on- 
site,  without  a  RCRA  permit  or  interim 
status,  for  mere  than  90  days.  However, 
the  conditions  of  today's  rule  must  be 
met  for  the  entire  accumulation  period. 
Large  quantity  generators  of  F006  who 
accumulate  waste  for  90  days  or  less 
without  a  RCRA  permit  or  interim  status 
may  continue  to  comply  with  the 
conditions  of  40  CFR  262.34(a). 

EPA  is  basing  this  final  rule  in  part  on 
discussions  and  information  gathered  as 
part  of  the  Agency's  Common  Sense 
Initiative  for  the  Metal  Finishing 
Industry.  The  Common  Sense  Initiative, 
as  well  as  broader  changes  in  the 
regulation  of  F006  waste  being 
considered  as  part  of  the  Common  Sense 
Initiative,  are  discussed  in  more  det£ul 
below.  The  Agency  notes  that  this  final 
rule  only  affects  the  amount  of  time 
large  quantity  generators  of  F006  waste 
may  accumulate  that  waste  on-site, 
witiiout  a  RCRA  permit  or  interim 
status,  prior  to  having  it  processed  for 
metals  recovery.  At  this  time,  EPA  is 
making  no  other  changes  to  the 
hazardous  waste  management  standards 
governing  generator  activities.  All  other 
provisions  governing  large  quantity 
generators  under  40  CFR  part  262  (e.g. 
unit  specific  standards,  recordkeeping 
and  reporting,  and  manifesting 
requirements)  remain  unchanged  and  in 
effect  for  large  quantity  generators  of 
F006  waste. 

B.  Common  Sense  Initiative  (CSI)  for  the 
Metal  Finishing  Industry  and  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  Committee  on  Sectors 

This  final  rule  is  an  outgrowth  of 
activities  conducted  under  the  EPA's 
Common  Sense  Initiative  (CSI)  for  the 
metal  finishing  industry  sector.  These 
activities,  including  further  work  on 
F006  issues,  are  continuing  as  part  of 
the  Agency's  Standing  Committee  on 
Sectors  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT). 

The  CSI,  an  innovative  approach  to 
environmental  protection  and  pollution 
prevention,  was  established  on  October 
17, 1994,  through  a  charter  pursuant  to 


the  Federal  Advisory  Committee  Act 
(FACA).  The  goal  of  the  CSI  was  to  use 
multi-stakeholder  consensus  decision- 
making to  recommend  policy  and 
program  changes  to  the  CSI  Council  and 
the  EPA  Administrator.  EPA  selected  six 
industries  to  serve  as  CSI  pilot 
industries:  automobile  manufacturing, 
computer  and  electronics,  iron  and 
steel,  metal  finishing,  petroleum 
refining,  and  printing.  These  six 
industries  comprise  over  1 1  percent  of 
the  U.S.  gross  domestic  product,  employ 
over  4  million  people,  and  account  for 
over  1 2  percent  of  the  toxic  releases 
reported  by  United  States  industry.  As 
such,  they  offered  excellent 
opportunities  to  test  and  refine  CSI 
concepts,  to  create  environmental 
solutions  that  could  operate  across 
industries,  and  to  identify  opportimities 
to  expand  CSI  concepts  to  other  relevant 
industries. 

CSI  was  organized  through  an 
advisory  committee  referred  to  as  the 
"CSI  Council"  that  was  comprised  of 
high-level  representatives  from  various 
stakeholder  groups,  including  all 
involved  industries.  For  each  industry, 
known  as  a  "sector"  in  CSI,  the  CSI 
Council  established  a  subcommittee  of 
stakeholders  to  look  for  cleaner, 
cheaper,  and  smarter  opportunities  for 
environmental  protection  in  that  sector. 
Sector  subcommittees  and  work  groups 
met  frequently  to  develop  and  discuss 
various  projects,  policy 
recommendations,  and  other  issues. 
Sector  options,  proposals,  issues,  and 
data  were  forwarded  to  the  CSI  Council 
for  further  action.  The  CSI  Council 
considered  matters  from  the  sector 
subcommittees  and  made 
recommendations  to  the  Administrator. 
The  CSI  process  produced  better, 
tailored  environmental  protection 
strategies  that  were  developed,  in  part, 
by  the  regulated  community,  in  concert 
with  regulatory  agencies  and  public 
interest  groups. 

Since  Deginning  their  work  in  January 
1995  the  sector  subcommittees 
developed  nearly  40  projects  involving 
more  than  150  stakeholders  who 
actively  participated  in  sector 
subcommittees  and  subcommittee 
workgroups.  Some  of  the  projects  were 
specific  to  individual  sectors.  Other 
projects  explored  solutions  to  common 
issues  such  as  alternative  flexible 
regulatory  systems,  pollution 
prevention,  reporting,  compliance, 
permitting,  and  environmental 
technology. 

This  final  rule  stems  primarily  from 
CSI  efforts  in  the  metal  finishing 
industry  sector.  The  metal  finishing 
industry  consists  of  more  than  eight 
thousand  "captive"  metal  finishers  that 
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nature  of  F006  waste  has  changed  as  a 
result  of  process  improvements  in  the 
last  twenty  years,  and  if  so,  whether 
some  type  of  regulatory,  administrative, 
or  other  relief  for  the  management  of 
F006  waste  is  warranted.  Phase  I  of  this 
study  was  a  Metal  Finishing  F006 
Benchmark  Study  issued  by  EPA  in 
September  1998.  This  study  is  included 
in  the  docket  for  this  rulemaking.  Phase 
II  of  the  study  is  now  in  process.  This 
phase  involves  identifying  additional 
data  needs,  if  any,  and  examining 
potential  regulatory  and  administrative 
strategies  that  may  promote  metals 
recovery  of  F006  waste,  encourage 
pollution  prevention  practices  related  to 
the  generation  of  F006  waste,  and 
reduce  or  remove  possible  RCRA 
barriers  to  metals  recovery  of  F006 
waste. 

The  CSI  charter  expired  on  February 
17,  1999.  However,  EPA  and  the  CSI 
Coimcil  felt  it  was  important  for  EPA  to 
continue  to  receive  stakeholder  input  on 
its  progress  toward  a  sector-based 
approach  for  environmental  protection. 
The  Agency  foimd  that  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT)  was 
the  appropriate  vehicle  to  help  the 
Agency  incorporate  the  sector-based 
approach  to  environmental  protection 
into  EPA's  core  functions.  The  NACEPT 
Standing  Committee  on  Sectors'  first 
meeting  was  April  15-16,  1999,  in 
Washington,  DC.  The  Committee  on 
Sectors'  role  is  to  provide  advice  and 
recommendations  to  the  Administrator 
through  the  NACEPT  Council.  Three  of 
the  six  CSI  Subcommittees  (Printing, 
Petroleum  Refining,  and  Metal 
Finishing)  have  been  set  up  as  work 
groups  under  the  new  NACEPT 
Standing  Committee  on  Sectors.  The 
Committee  on  Sectors  will  provide  the 
workgroups  with  a  fonun  to  continue 
their  work.  Thus,  the  metal  finishing 
sector's  further  work  on  F006  issues  is 
continuing  under  the  NACEPT 
structure.  The  workgroups  are  not 
authorized  to  advise  EPA  directly;  they 
will  provide  advice  to  the  Standing 
Conmiittee  on  Sectors  which,  in  turn, 
provides  advice  and  recommendations 
to  the  Administrator  through  the 
NACEPT  Council. 

C.  Current  Accumulation  Time  for  Large 
Quantity  Generators 

The  current  standards  under  40  CFR 
part  262  for  generators  of  hazardous 
waste  who  generate  greater  than  1,000 
kilograms  of  hazardous  waste  per 
calendar  month  (large  quantity 
generators  (LQGs))  limit  the  amount  of 
time  hazardous  waste  can  be 
accumulated  on-site  without  a  RCRA 
permit.  Under  the  existing  40  CFR 


262.34,  LQGs  may  acctunulate  any 
quantity  of  hazardous  waste  on-site  for 
up  to  90  days  without  having  to  obtain 
a  RCRA  permit.  This  provision  was 
established  to  provide  generators 
sufficient  time  in  all  reasonable 
situations  for  waste  accumulation  to 
occur  prior  to  waste  management 
without  interfering  with  generator 
manufacturing  processes.  51  FR  25487 
(July  14,  1986). 

Under  the  existing  90-day 
accumulation  rule,  LQGs  must  comply 
with  certain  unit-specific  standards  for 
accumulation  units  (e.g.  standards  for 
tanks,  containers,  containment 
buildings,  and  drip  pads),  and  standards 
for  marking  and  labeling,  preparedness 
and  prevention,  contingency  plan  and 
emergency  procedures,  personnel 
training,  and  land  disposal  restrictions 
(40  CFR  262.34(a)).  Large  quantity 
generators  may  also  petition  the  EPA 
Regional  Administrator  for  an  extension 
of  up  to  30  days  to  the  90-day 
accimiulation  time  limit  due  to 
unforeseen,  temporary,  and 
uncontrollable  circiunstances,  on  a  case- 
by-case  basis  under  40  CFR  262.34(b). 

As  outlined  above,  and  explained 
below  in  Section  III,  the  Agency  is 
promulgating  regulations  to  allow  large 
quantity  generators  of  F006  wastewater 
treatment  sludges  to  accumulate  the 
waste  prior  to  metals  recovery  for  up  to 
180  days  (or  270  days  in  certain 
circumstances)  without  a  RCRA  permit, 
provided  the  generators  comply  with 
certain  conditions.  Today's  final  rule 
makes  no  changes  to  the  existing 
conditions  for  90-day  accumulation 
under  the  ciirrent  regulations,  and  does 
not  in  any  way  re-open  those 
regulations  for  review. 

in.  Rationale  for  Allowing  180  (or  270) 
Days  to  Accumulate  F006  Wastes 
Recycled  by  Metals  Recovery 

A.  Increased  Recycling  ofFOOB 

Today's  rule  is  designed  to  provide 
incentives  to  large  quantity  generators  of 
F006  waste  to  recycle  their  F006  waste 
through  metals  recovery. 

EPA  data  indicates  that  about  40 
peixent  of  large  quantity  generators  of 
F006  waste  potentially  affected  by  this 
final  rule  recycle  their  waste;  the 
remainder  use  land  disposal.  EPA 
believes  that  some  large  quantity    ■ 
generators  of  F006  may  be  choosing 
land  disposal  over  recycling  for 
economic  reasons,  since  transportation 
and  costs  for  recycling  by  metals 
recovery  can  be  more  expensive  for 
many  large  quantity  generators  of  F006 
than  the  costs  for  land  disposal. 

Of  the  estimated  1,934  large  quantity 
generators  of  F006,  an  estimated  1,483 
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generally  do  not  generate  enough  F006 
to  fill  a  hazardous  waste  transporter 
truck  within  90  days.  Because  under  the 
ciurent  regulations  large  quantity 
generators  may  only  accumulate 
hazardous  waste  on-site  without  a 
RCRA  permit  for  90  days,  these  1,483 
large  quantity  generators  must  ship 
partial  truck  loads.  The  transportation 
costs  for  these  partial  truck  loads  are 
disproportionately  higher  than  they 
would  be  for  full  truck  loads  because 
there  is  generally  some  fixed  cost 
associated  with  having  a  truck  pick  up 
a  load  of  F006  waste,  regardless  of 
whether  the  truck  is  picking  up  a  partial 
or  full  load.  For  the  fixed  cost  portion 
of  the  load,  the  cost  per  unit  of  F006 
waste  for  shipping  the  waste  is  more  for 
partial  loads  than  full  loads  (i.e.,  the 
cost  per  unit  of  F006  waste  for  the  fixed 
cost  portion  of  the  truck  is  twice  as 
much  for  a  half-filled  truck  compared  to 
a  full  truck).  Allowing  large  quantity 
generators  of  F006  waste  to  accumulate 
a  full  truck  load  of  such  waste  will 
therefore  decrease  the  cost  per  unit  of 
F006  waste  associated  with  shipping  the 
waste  off-site  for  metals  recovery. 

In  the  United  States,  there  are 
significantly  more  landfills  than  metals 
recovery  facilities  that  handle  F006 
wastes.  Because  there  are  fewer 
recycling  facilities  in  the  U.S.  that  can 
recover  metals  from  F006  waste  than 
landfills  that  accept  F006  waste  for 
disposal,  the  distances  from  generators' 
sites  to  metals  recovery  facilities  are 
generally  greater  than  to  landfills. 
Accordingly,  many  generators  seek  to 
minimize  shipping  costs  (which  are 
usually  based  on  a  per-mile  unit  cost)  by 
finding  the  nearest  RCRA  permitted 
treatment,  storage  or  disposal  facility, 
which  is  most  often  a  landfill.  Thus, 
many  large  quantity  generators  may  not 
choose  metals  recovery  for  their  F006 
waste  due  to  the  higher  costs  associated 
with  longer  transport  distances  to 
recycling  facilities  as  compared  to 
landfills. 

In  order  to  facilitate  more  F006  waste 
metals  recovery  and  less  F006  land 
disposal,  EPA  has,  in  this  final  rule, 
provided  an  accumulation  period  of  up 
to  180  days  (or  270  days,  as  applicable) 
only  if  a  large  quantity  generator 
chooses  to  recycle  F006  for  metals 
recovery.  EPA  estimates,  based  on  its 
analysis  of  waste  generation  and 
management  patterns  in  the  industry, 
that  1,483  more  large  quantity 
generators  of  F006  waste  will  be  able  to 
accumulate  larger  amoimts  (some  of 
which  will  be  full  truck  loads)  and  ship 
less  frequently  diu'ing  the  180-day  (or 
270-day,  as  applicable)  period.  Shipping 
a  fuller  truck  load  of  F006  waste  will 
make  F006  waste  metals  recovery  more 


cost  efi^ective  for  a  significant  percentage 
of  large  quantity  generators  who 
currently  land  dispose  F006,  thereby 
encouraging  more  F006  waste  metals 
recovery.  Shipping  a  fuller  truck  load  of 
F006  waste  will  also  make  F006  waste 
metals  recovery  even  more  cost  effective 
for  large  quantity  generators  who  are 
already  recycling  F006  waste.  In  the 
Regulatory  Impact  Analysis  for  this 
rulemaking  (available  in  the  docket  for 
this  rulemaking),  the  Agency  estimated 
that  72%  to  89%  of  the  1,483  generators 
affected  by  this  rule  will  take  advantage 
of  the  flexibility  provided  in  today's 
final  rule.  F006  waste  metals  recovery 
also  promotes  resource  conservation 
because  metals  recovered  from  the 
sludges  may  serve  as  alternative 
feedstocks  for  primary  metals  in 
production  and  manufactxu-ing 
processes. 

In  addition,  EPA  believes  that  the 
rationale  supporting  the  180-day  (or 
270-day,  as  applicable)  accumulation 
time  in  today's  rule  is  consistent  with 
the  rationale  for  the  90-day 
accumulation  rule.  In  promulgating  the 
90-day  accumulation  rule,  EPA  allowed 
large  quantity  generators  to  accumulate 
waste  on-site  without  a  RCRA  permit  or 
interim  status,  partly  because  such 
activity  was  consistent  with  typical 
generator  activities.  The  180-day  (or 
270-day,  as  applicable)  accumulation 
time  in  today's  rule  will  facilitate  the 
appropriate  handling  of  F006  waste  by 
a  large  quantity  generator  prior  to  its 
being  recycled  for  metals  recovery.  EPA 
believes  that  accumulating  F006  waste 
on-site  for  up  to  180  days,  or  up  to  270 
days,  as  applicable  (to  facilitate  more 
recycling  through  metals  recovery),  is 
more  consistent  with  generator  activities 
than  with  typical  treatment,  storage,  or 
disposal  facility  activities,  because  the 
180-day  (or  270-day,  as  applicable) 
accumulation  is  part  of  the  initial 
handling  and  consolidation  of 
hazardous  waste  that  a  generator 
undertakes  prior  to  moving  that  waste 
on  for  recovery  or  for  final  treatment, 
storage,  or  disposal.  Today's  proposed 
rule  maintains  the  rationale  of  the  90- 
day  accumulation  rule. 

B.  Protective  of  Human  Health  and  the 
Environment 

The  provisions  of  today's  rule  also 
ensure  that  on-site  accumulation  of 
F006  for  180  days  (or  270  days  under 
certain  circiunstances)  is  protective  of 
human  health  and  the  environment.  The 
same  conditions  that  apply  to  90-day 
accumulation  of  any  hazardous  waste 
apply  to  the  180-day  (or  270-day,  as 
applicable)  accumulation  of  F006.  The 
F006  waste  must  be  accumulated  in 
tanks,  containers,  or  containment 


buildings  that  meet  applicable 
management  standards.^  These  units 
and  relevant  standards  are  designed  to 
minimize  releases  of  hazardous  waste  to 
the  environment.  F006  waste  generators 
commonly  accumulate  F006  waste  in 
super  sacks  (sacks  that  are  reinforced 
woven  resin  and  designed  to 
accommodate  bulk  shipments)  or  bulk 
acciunulation  containers.  These  super 
sack  containers  are  designed  to  prevent 
releases  of  F006  (see  62  FR  25998, 
26013  (1997)).  The  regulations 
governing  accumulation  of  hazardous 
waste  in  containers  require  such 
measures  as  ensuring  that  the  container 
is  closed  except  when  adding  or 
removing  waste,  and  that  the  container 
is  never  handled  in  a  manner  which 
may  cause  it  to  rupture  or  leak.-  In 
addition,  as  with  90-day  accumulation, 
in  order  to  accumulate  F006  on-site  for 
180  days  (or  270  days,  as  applicable), 
large  quantity  generators  of  F006  are 
required  to  follow  personnel  training, 
preparedness  and  prevention,  and 
contingency  plan  and  emergency 
procedure  requirements.  With  these 
conditions  in  place,  EPA  believes  that 
allowing  large  quantity  generators  of 
F006  waste  to  acciunulate  F006  for  180 
days  (or  270  days  as  applicable)  does 
not  pose  any  significantly  increased 
potential  harm  to  human  health  or  the 
environment. 

EPA  received  a  number  of  comments 
relating  to  the  Agency's  rationale  for 
taking  this  action.  Some  of  the  key 
conmients  and  EPA's  responses  to  these 
comments  are  summarized  below  and  in 
subsequent  sections.  The  docket  for 
today's  rule  contains  responses  to  all 
comments.  EPA  received  some 
comments  arguing  that  accumulating 
F006  on-site  for  180  days  (or  270,  as 
applicable)  could  result  in  increased 
risks  to  human  health  and  the 
environment.  One  commenter  suggested 
that  the  longer  acciunulation  time  will 
create  more  potential  for  a  release 
through  deterioration,  damage,  or 
mismanagement,  and  that  F006  wastes 
pose  particular  risks  of  harm  when 
accumulated  for  longer  periods  because 
many  of  these  wastes  are  corrosive  and 
highly  alkaline,  resulting  in  a  higher 
risk  of  drum  deterioration  and  leaking  if 
not  properly  managed.  Another 
commenter  stated  that  having  larger 
amounts  of  F006  on-site  may  result  in 
increased  risks  because  human  or 
equipment  malfunction  may  affect  more 


'  Today's  final  rule  does  not  allow  accumulation 
of  F006  waste  on  drip  pads  (as  is  provided  in  the 
existing  accumulation  regulations  in  40  CFR 
262.34)  because  F006  waste  is  not  managed  on  drip 
pads,  nor  does  the  Agency  believe  tliat  it  would  be 
appropriate  to  accumulate  F006  waste  on  drip  pads. 

2  40  CFR  265.1 73. 
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health  and  the  environment  even  when 
the  F006  waste  is  accimaulated  for  more 
than  90  days.  If  an  F006  waste  is 
corrosive  (F006  was  not  listed  as  a 
hazardous  waste  due  to  any  corrosive 
characteristics),  the  Agency  believes 
that  the  required  inspections  will  ensure 
that  any  deterioration  of  containers 
caused  by  corrosion  will  be  discovered 
prior  to  any  significant  release  into  the 
environment. 

EPA  also  does  not  agree  that  having 
larger  amounts  of  F006  on-site  is  likely 
to  result  in  increased  risks  because 
human  or  equipment  malfunction  may 
affect  more  than  one  super  sack 
(container)  which  will,  therefore,  cause 
a  release  of  more  F006.  The  F006 
Benchmark  Study  indicates,  and  other 
information  confirms,  that  most 
generators  dewater  F006  into  a  cake-like 
material  to  remove  free  liquids  emd  to 
decrease  the  costs  of  accumulation, 
shipping,  recycling  and/or  disposal.  In 
the  event  of  a  spill  of  dewatered  F006 
sludge  (e.g.,  a  release  caused  by  a  rip  or 
tear  in  a  super  sack),  EPA  believes  the 
potential  risk  of  harm  to  human  health 
and  the  environment  would  be  low 
compared  to  a  spill  of  a  free  liquid  or 
dust.  Other  available  information 
corroborates  this  conclusion,  indicating 
that  the  cake-like  consistency  of 
dewatered  F006  sludge  ensures  that  a 
spill  of  F006  waste,  even  of  multiple 
containers,  could  be  contained 
relatively  easily.  Spilled  dewatered 
F006  sludge  resulting  from  a  release 
caused  by  a  rip  or  tear  in  a  super  sack 
(or  break  in  another  accumulation  unit) 
retains  its  solid-like  consistency 
(because  it  still  retains  some  moisture) 
and  is  not  likely  to  run  off  as  a  free 
liquid  or  disperse  in  the  wind  like  a 
dust,  which  will  also  result  in  a  lower 
likelihood  of  air  emissions  from  F006 
accumulated  on-site. 

In  addition,  EPA  believes  the  180-day 
(or  270-day,  as  applicable)  accumulation 
time  could  decrease  the  potential  for 
releases  of  hazardous  constituents  from 
the  handling  of  F006  waste.  A  recent 
review  of  damage  incidents  associated 
with  the  management  of  F006  waste 
(contained  in  the  docket  for  this 
rulemaking)  indicates  that  most  of  the 
reported  incidents  of  releases  of  F006 
waste  were  associated  with  the  transfer 
of  F006  waste  from  accumulation  to 
transport  vehicle,  from  transport  vehicle 
to  receiving  facility,  or  while  in 
transport.  Because  the  180-day  (or  270- 
day,  as  applicable)  accumulation  time 
will  mean  that  the  F006  waste  is 
transferred  from  generator  to  transporter 
to  receiving  facility  less  often,  and  that 
fewer  shipments  of  F006  waste  will  be 
made,  today's  final  rule  should  decrease 
the  potential  for  releases  of  F006  waste 


into  the  environment.  Similarly, 
workers  will  be  required  to  handle  the 
F006  waste  less  often  (because  transfers 
will  occur  less  often),  thereby 
decreasing  their  potential  exposure  to 
the  F006  waste. 

Finally,  EPA  does  not  agree  with  the 
comment  that  today's  rule  will  lead  to 
additional  treatment  activities  resulting 
in  significantly  increased  chronic  health 
risks.  For  purposes  of  this  discussion,  it 
is  important  to  distinguish  between  the 
treatment  of  electroplating  wastewater 
and  the  treatment  of  electroplating 
wastewater  treatment  sludge.  Most  on- 
site  "treatment"  that  occurs  at  metal 
finishing  sites  is  treatment  of 
electroplating  wastewaters  (not 
wastewater  treatment  sludge)  in 
wastewater  treatment  units  (WWTUs) — 
exempt  units  not  affected  by  this  rule. 
Increased  wastewater  generation,  and 
subsequent  wastewater  treatment, 
would  only  be  expected  to  occur  as  a 
result  of  increased  process  output  (i.e., 
increased  metal  finishing  activity),  but 
this  rule  will  not  affect  process  output, 
nor  will  it  change  generators'  treatment 
of  wastewaters.  The  process  output  at 
electroplating  facilities  is  dictated  by 
market  demand  for  electroplating 
services  not  by  any  factors  related  to 
how  long  the  electroplater  can 
accumulate  the  waste  on-site.  In 
addition,  this  rule  does  not  affect 
exempt  WWTUs.  Thus  issues  related  to 
wastewater  treatment  in  exempt 
WWTUs  are  outside  the  scope  of  this 
rulemaking. 

EPA  also  does  not  expect  significant, 
if  any,  increases  in  treatment  of 
wastewater  treatment  sludge  as  a  result 
of  this  rule.  Although  the  commenter  is 
correct  that  the  rule  will  allow  longer 
accumulation  time,  this  does  not  lead  to 
the  inference  that  they  will  undertake 
more  treatment.  Generators  treat 
electroplating  wastewater  treatment 
sludge  for  a  specific  purpose  and  there 
is  no  reason  to  believe  they  would 
undertake  additional  treatment 
activities  simply  because  they  can  hold 
the  waste  for  a  longer  period  of  time. 
First,  data  from  the  F006  Benchmark 
Study  indicate,  and  other  available 
information  confirms,  that  most  F006 
generators  already  conduct  sludge 
drying  or  dewatering.  Sludge  drying  and 
dewatering  reduce  the  weight  of  the 
sludge  and  thus  are  usually  conducted 
to  save  on  transportation,  disposal  and 
recovery  costs,  which  are  largely  based 
on  weight.  Because  transportation  and 
recovery  costs  for  most  affected  facilities 
will  be  less  under  the  final  rule  than 
they  are  currently,  this  rulemaking  does 
not  create  an  additional  economic 
incentive  to  conduct  additional  sludge 
treatment.  Second,  this  rule  will  not 
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result  in  increased  production  at 
electroplating  shops  and  consequendy, 
is  not  expected  to  increase  the  volume 
of  electroplating  wastewater  sludge 
generated,  or  the  rate  at  which  it  is 
generated.  The  process  output  at 
electroplating  facilities  is  dictated  by 
market  demand  for  electroplating 
services  not  by  any  factors  related  to 
how  long  the  electroplater  can 
accumulate  the  waste  on-site.  Third, 
electroplaters  generally  do  not  have 
excess  space  to  put  in  additional 
treatment  units.  If  there  were  excess 
space,  information  available  to  EPA 
indicates  that  plant  managers  would  opt 
to  install  addidonal  production  units. 
Finally,  new  treatment  imits  would 
require  additional  investment  and 
resources  to  install  and  operate,  with 
little  clear  benefit  to  be  derived  from 
these  added  costs,  compared  to  the 
advantages  of  installing  additional 
production  equipment. 

Although  unlikely,  if,  as  a 
consequence  of  this  rule,  a  generator 
were  to  conduct  any  additional  on-site 
treatment  of  electroplating  wastewater 
treatment  sludge  in  accumulation  units, 
EPA  does  not  agree  that  such  treatment 
will  result  in  increased  risk.  With  the 
exception  of  the  changes  in 
accumulation  periods  contained  in  the 
rule,  all  other  conditions  for  90-day 
accumulation  apply.  EPA  believes  the 
standards  for  accumulation  which  the 
generator  of  F006  must  meet  ensure 
protection  of  human  health  and  the 
envirormient,  even  if  the  amount  of 
F006  accumulated  (including  treatment) 
on-site  increases.  In  order  to  accumulate 
F006  without  a  RCRA  permit,  F006 
generators  operating  imder  the  terms  of 
this  rule  must  comply  with  the  same 
unit-specific  and  general  site  operation 
[e.g.,  personnel  training,  contingency 
planning,  emergency  response) 
provisions  that  apply  to  generators  of 
F006  operating  under  the  existing  90- 
day  regulations.  The  unit-specific 
standards  are  not  based  on  the  amount 
of  F006  hazardous  waste  accumulated. 
To  the  contrary,  these  standards  are 
essentially  the  same  for  small  quantity 
generators  of  F006  (180-270  day 
accumulation),  large  quantity  generators 
of  F006  (90  day  accumulation),  and 
F006  permitted  facilities.  The 
commenter  is  correct  that  the  40  CFR 
part  265  subpart  CC  standards  do  not 
control  inorganic  emissions.  However, 
metals,  with  the  exception  of  mercury, 
which  is  unlikely  to  be  found  in 
significant  concentrations  in  F006,  have 
a  high  melting  point  and  low  volatility 
and  are  therefore  unlikely  to  release 
volatile  emissions.  Thus,  EPA  does  not 
agree  there  will  be  increased  risk  fi-om 


on-site  treatment  of  F006  in 
accumulation  units  simply  because 
generators  may  accumulate  a  greater 
quantity  of  F006  under  this  rule. 

Finally,  to  accumulate  F006  under  the 
terms  of  this  rule,  generators  must 
implement  pollution  prevention 
measures,  which  occur  prior  to 
generation  of  F006.  Because  some  of 
these  pollution  prevention  activities  are 
designed  to  reduce  the  toxicity  of  the 
F006  generated  at  a  particular  facility, 
they  should  also  result  in  reduced  risks 
from  any  on-site  treatment  activities. 

Some  commenters  were  concerned 
that  sludge  drying  and  dewatering, 
which  were  identified  in  the  proposal  as 
pollution  prevention  practices,  could 
increase  air  emissions.  In  response  to 
this  and  other  comments,  EPA  has 
narrowed  the  pollution  prevention 
condition  in  the  final  rtde  to  include 
"practices  that  reduce  the  amount  of 
any  hazardous  substances,  pollutants  or 
contaminants  entering  F006  or 
otherwise  released  to  the  environment 
prior  to  its  recycling."  This  change,  and 
explanatory  language  in  the  preamble 
(see  section  IV.A.).  clarifies  that  sludge 
drying  and  dewatering  (or  any  other 
measure  that  merely  reduces  the  volume 
of  the  waste)  are  not  considered 
pollution  prevention  for  purposes  of 
meeting  the  pollution  prevention 
condition  of  this  rule.  Thus,  as 
indicated  above,  EPA  does  not  expect 
this  activity  to  increase  as  a  result  of 
this  rule. 

TV.  Special  Conditions  for 
Accumulating  F006  for  180  (or  270) 
Days 

In  today's  final  rule,  large  quantity 
generators  of  F006  waste  are  allowed  up 
to  180  days  (or  up  to  270  days,  under 
certain  circumstances)  to  accumulate 
F006  waste  on-site  in  tanks,  conteuners 
or  containment  buildings  without  a 
RCRA  permit  or  interim  status,  provided 
that  the  generator:  (1)  Has  implemented 
pollution  prevention  practices  that 
reduce  the  amount  of  any  hazardous 
substances,  pollutant,  or  contaminant 
entering  F006  or  otherwise  released  into 
the  environment  prior  to  its  recycling, 
(2)  recycles  the  F006  waste  by  metals 
recovery,  (3)  accumulates  no  more  than 
20,000  kilograms  of  F006  waste  at  any 
one  time,  and  (4)  complies  with  the 
applicable  management  standards  in 
this  rule.  A  detailed  discussion  of  the 
first  three  conditions  follows  in  the  next 
three  subsections  of  this  preamble. 
Further  detail  about  the  applicable 
management  standards  is  in  Section 
V.E.  of  this  preamble. 


A.  Pollution  Prevention  Practices 

The  primary  goal  of  today's  rule  is  to 
encourage  more  recycling  through 
metals  recovery  of  F006.  It  also  has  the 
goal  of  increasing  pollution  control 
measures,  prior  to  the  generation  of 
F006,  which  can  make  F006  less 
hazardous  for  subsequent  management 
and  more  amenable  for  metals  recovery. 
Thus,  today's  rule  includes  a  condition 
that  in  order  to  accumulate  the  F006  on- 
site  for  180  days  (or  270  days,  as 
applicable),  large  quantity  generators  of 
F006  must  implement  pollution 
prevention  practices  that  reduce  the 
amount  of  any  hazardous  substance, 
pollutant  or  contaminant  entering  F006 
or  otherwise  released  into  the 
environment  prior  to  its  recycling.  In 
response  to  comments,  this  condition  of 
the  final  rule  has  been  slightly  modified 
fi-om  the  proposal.  This  modification  is 
discussed  below. 

Within  the  metal  finishing  industry, 
generators  have  implemented  a  variety 
of  pollution  prevention  practices 
(including  product  substitution,  drag- 
out  and  counter-current  flow  rinse 
systems,  flow  restrictors,  evaporation 
recovery  systems,  plating  bath  reuse,  ion 
exchange  systems,  and  segregation  of 
wastewater  streams)  to  improve  process 
efficiency,  cut  waste  generation  and 
waste  management  costs,  and  improve 
compliance.  Table  1  summarizes  several 
categories  of  pollution  prevention 
practices  that  are  commonly  used 
within  the  metal  finishing  industry. 
These  practices  reduce  the  volume  and 
toxicity  of  the  F006  waste  generated  or 
make  die  F006  waste  more  amenable  for 
metals  recovery.  Any  generator  that 
already  has  pollution  prevention 
practices  in  place  which  reduce  the 
amount  of  hazardous  substances, 
pollutants  or  contaminants  entering 
F006  or  otherwise  entering  the 
environment  prior  to  its  recycling 
would  not  be  required  to  implement 
additional  pollution  prevention 
practices. 

For  example,  rinse  water  reduction 
techniques  reduce  the  volume  of 
effluents  discharged  from  metal 
finishing  processes.  Drag-out  reduction 
measures  reduce  the  volume  and  can 
reduce  the  toxicity  of  effluents 
discharged  from  metal  finishing 
processes.  Implementation  of  these 
methods  of  pollution  prevention 
promotes  protection  of  human  health 
and  the  environment  because  the  F006 
sludge  produced  is  reduced  in  volume 
or  toxicity. 

Pollution  prevention  measures  such 
as  these  may,  however,  also  increase  the 
concentration  of  pollutants  in  F006 
sludge,  including  recyclable  metals  [e.g. 


12384 


leral  Register / Vol.  65,  No.  46 / Wednesday,  March  8,  2000 /Rules  and  Regulations 


copper,  zinc,  nicHel)  and  non-recyclable 
toxic  poUutants  [k.g.  cyanide, 
cadmium).  Increasing  the  concentration 
of  recoverable  metals  in  F006  sludge  can 
increase  the  slud{  e's  value  as  a 
secondary  materii  i,  but  increasing  the 
concentration  of  i  ion-recyclable 
pollutants  {e.g.  cy  anide,  cadmium), 
which  pass  throuj  ^h  the  recovery 
process  and  must  be  properly  managed 
and  disposed  of  c  m  pose  potential 
problems  for  the  i  aanagement  and 
handling  of  recyc  ing  residues.  Of 
course,  this  relatii  tnship  between 
pollution  prevent  on  practices  and 
metals  recovery  is  highly  dependent  on 
the  specific  prodi  ction  process  and  the 
pollution  prevent  on  practices  that  are 
employed.  For  exiimple,  some  recovery 
technologies  such  as  ion  exchange  work 
better  on  dilute  w  istewaters  than  on 
wastewaters  with  higher  metal  content. 

Chemical  subst:  tution  pollution 
prevention  measu  res  reduce  or 
eliminate  toxic  su  bstances  that  are  used 
in  the  plating  process  and  found  in  the 
wastes  and  theref  )re  are  desirable  from 
an  environmental  perspective  wherever 
they  can  appropri  itely  be  applied.  For 
example,  frivaleni  chromium  can  be 
substituted  for  hij  hly  toxic  hexavalent 
chromium  in  a  fei  f  applications.  In 
many  application  i,  this  substitution 
may  not  be  possible.  Many  metal 
finishers  have  reduced  or  eliminated 
cyanide  and  cadir  ium  use  by 
substituting  other  materials,  or  by 
ceasing  certain  pluting  operations. 
Chemical  substitution  pollution 
prevention  practii  es  are  generally  more 
protective  of  hum  m  health  and  the 
environment  beca  use  they  eliminate  or 
reduce  the  amour  t  of  toxic  pollutants  in 
the  sludge,  and  pi  oduce  sludge  that  is 
more  amenable  fo  ■  metals  recovery  (by 
reducing  the  amoi  mt  of  non-recyclable 
toxic  pollutants  ii  the  sludge). 

The  number  and  type  of  pollution 
prevention  measu  res  used  by  individual 
generators  vary  broadly.  The  most 
common  pollution  prevention  measures 
include  drag-out « nd  rinse  water 
reduction  method  5,  which  may  improve 
effluent  quality  ai  d  the  amount  of 
metals  recovered  rom  F006  sludge.  The 
data  available  to  I  PA  suggest  that 
chemical  substitu  ion  pollution 
prevention  measu  res  are  used  less 
frequently  than  rii  ise  water  and  drag-out 
reduction  techniq  jes.  EPA  encourages 
generators  to  mak  5  greater  progress  in 
reducing  the  quar  tity  of  non-recyclable 
toxic  pollutants  tl  at  pass  through 
recovery  processe  >  and  are  ultimately 
disposed  of  in  landfills.  The  Agency, 
therefore,  urges  gf  nerators  operating 
under  the  provisic  ns  of  today's  rule  to 
implement  chemi  :al  substitution 
pollution  prevent:  on  measures  to  reduce 


or  eliminate  the  amount  of  toxic 
pollutants  (e.g.  cadmium,  cyanide, 
arsenic,  hexavalent  chromium,  or 
halogenated  or  chlorinated  solvents) 
contained  in  F006  sludge  that  are  not 
economically  recoverable  from  F006 
waste. 

In  its  proposed  rule,  EPA  placed  the 
following  condition  in  §  262.34(g)(1)  to 
promote  source  reduction  and  recycling 
of  F006  wastes: 

"(1)  The  generator  has  implemented 
pollution  prevention  practices  that 
reduce  the  voliune  or  toxicity  of  the 
F006  waste  or  that  make  it  more 
amenable  for  metals  recovery." 

EPA  requested  comment  generally  on 
this  condition  and  asked  specifically 
whether  more  specific  pollution 
prevention  practices  should  be  included 
in  this  nde.  One  commenter  believed 
that  EPA  should  be  more  specific  in  its 
pollution  prevention  condition  in  order 
to  make  the  condition  more  meaningful. 
Several  other  commenters  did  not 
believe  that  a  generator  should  be 
required  to  implement  any  specific  set 
of  pollution  prevention  practices  in 
order  to  qualify  for  use  of  the  180-day 
(or  270-day,  as  applicable)  accumulation 
time,  and  that  a  generator  that  already 
implements  pollution  prevention 
practices  should  not  have  to  adopt  new 
ones  in  order  to  qualify  for  the  longer 
accumulation  period.  In  addition,  many 
commenters  felt  that  the  proposal  did 
not  clearly  define  "pollution 
prevention,"  that  the  proposal  allowed 
activities  that  are  not  som-ce  reduction 
activities  (e.g.  sludge  dewatering  and 
sludge  drying),  and  that  EPA  should 
consider  dropping  the  pollution 
prevention  requirement  altogether  (or 
requiring  waste  minimization  instead). 
One  commenter  questioned  how  a 
generator  would  demonstrate 
compliance  with  this  condition. 

For  piu-poses  of  this  rule,  EPA  defines 
"pollution  prevention"  to  mean  the 
source  reduction  of  metal  and  other 
toxic  raw  materials  that  would 
otherwise  enter  a  waste  stream  or  be 
released  to  the  environment  prior  to 
recycling,  treatment,  or  disposal.  EPA 
agrees  with  the  commenters  who 
expressed  concern  that  the  proposed 
condition  could  allow  activities  that 
would  not  be  soiuce  reduction 
activities.  The  wording  of  the  proposed 
condition  ("pollution  prevention 
practices  that  reduce  the  volume  or 
toxicity  of  the  F006  waste  or  that  make 
it  more  amenable  for  metals  recovery" 
(emphasis  added))  may  have  allowed 
activities  that  are  clearly  not  source 
reduction  activities.  For  example, 
activities  that  merely  reduce  waste 
volume,  such  as  sludge  dewatering  and 
sludge  drying,  do  make  F006  more 


amenable  for  metals  recovery,  but  they 
are  not  considered  source  reduction, 
and  thus  they  are  not  pollution 
prevention  activities.  Table  1 ,  discussed 
in  the  preamble  to  the  proposed  rule 
and  in  today's  preamble,  illustrates  a 
large  variety  of  pollution  prevention 
practices  that  are  widely  used  in  the 
metal  finishing  industry  to  reduce 
volume  or  toxicity  of  materials  that 
enter  the  waste  stream  (i.e.  prior  to 
waste  generation),  and  also  make  it 
more  amenable  to  metals  recovery. 
Filter  presses,  sludge  dewatering  and 
sludge  drying  practices,  incorrectly 
identified  as  pollution  prevention 
measures  in  the  proposed  rule,  merely 
remove  water  after  the  F006  is  generated 
to  reduce  weight  and  volimie  and  to 
make  the  sludge  more  amenable  to 
subsequent  recovery  techniques.  Filter 
presses,  sludge  dewatering  and  sludge 
drying  practices  are  not  consistent  with 
the  widely  accepted  definition  of 
pollution  prevention  through  source 
reduction  contained  in  the  Pollution 
Prevention  Act  of  1990.3  ^  generator 
using  only  filter  presses,  dewatering  or 
sludge  drying  practices  would  not  be 
considered  in  compliance  with  the 
pollution  prevention  condition  in 
today's  nde.  Therefore,  in  response  to 
this  and  other  comments,  the  Agency 
has  modified  the  regulatory  language  to 
include  a  more  precise  description  of 
"pollution  prevention"  and  the  scope  of 
activities  that  may  be  implemented  in 
accordance  with  this  condition.  Section 
262.34(g)(1)  has  been  revised  to  read: 

"(1)  The  generator  has  implemented 
pollution  prevention  practices  that 
reduce  the  amount  of  any  hazardous 
substances,  pollutants  or  contaminants 
entering  F006  or  otherwise  released  to 
the  environment  prior  to  its  recycling;" 
This  revised  language  in  today's  rule 
removes  the  unintended  ambiguity  that 
was  contained  in  the  previous  language 
and  is  consistent  with  the  definition  of 
pollution  prevention  through  somce 
reduction  contained  in  the  Pollution 
Prevention  Act. 

EPA  agrees  with  commenters  who 
warn  against  requiring  a  specific  set  of 
pollution  prevention  practices.  The 
technical  and  economic  variables  that 
affect  the  feasibility  of  using  one  or 
more  specific  pollution  prevention 
practices  at  a  particular  generator's  site 
are  so  broad  and  complex  that  EPA  does 
not  believe  it  is  possible  or  appropriate 
to  specify  by  rule  any  particular 
approach  for  all  generators.  The  best 
approach  for  one  generator  may  be  quite 
different  than  the  best  approach  for 


3  Pub.  L.  101-508,  November  5, 1990  (Omnibus 
Budget  Reconciliation  Act  of  1990).  as  amended  by 
Pub.  L.  102-389.  October  6. 1992. 
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another  generator,  and  the  Agency 
believes  it  is  important  to  allow 
generators  the  flexibility  to  maximize 
the  effectiveness  of  their  pollution 
prevention  activities  by  selecting  and 
designing  the  approach  that  best  fits 
their  specific  situation.  Under  today's 
rule,  large  quantity  generators  of  F006 
vkraste  may  implement  pollution 
prevention  practices  that  are  best  suited 
to  their  specific  metal  finishing 
processes  and  plating  operations.  It  is 
important  to  note  that  EPA  believes  that 
generators  that  are  already 
implementing  pollution  prevention 
practices  should  not  have  to  adopt  new 
pollution  prevention  practices  to 
comply  with  this  rule.  However,  the 
Agency  encourages,  but  does  not 
require,  metal  finishers  to  thoroughly 
explore  additional  available  pollution 
prevention  techniques  and  to 
implement  those  that  most  effectively 
reduce  the  amount  of  any  hazardous 
substance,  pollutant  or  contaminant  in 
F006  prior  to  onsite  recycling  activities 
that  occur  after  the  sludge  is  generated 
{e.g.  dewatering  and  sludge  drying). 

EPA  believes  it  is  overly  broad  to  refer 
to  the  pollution  prevention  condition  of 
today's  rule  as  "waste  minimization." 


Waste  minimization  includes  both 
source  reduction  and  recycling.  By 
using  the  term  "pollution  prevention," 
EPA  intends  to  capture  only  one 
element  of  "waste  minimization,"  i.e. 
source  reduction,  which  is  consistent 
with  the  definition  contained  in  the 
Pollution  Prevention  Act.  As  mentioned 
previously,  this  requirement  was 
included  in  the  rule  because  pollution 
prevention  measures  can  make  F006 
less  hazardous  for  subsequent 
management  and  possibly  more 
amenable  for  metals  recovery.  Today's 
rule,  therefore,  retains  the  condition  that 
generators  must  implement  pollution 
prevention  measures. 

Regarding  what  kind  of  demonstration 
must  be  made  to  verify  compliance  with 
the  pollution  prevention  conditioif,  the 
final  rule  does  not  include  any 
recordkeeping  or  reporting  requirements 
specific  to  this  condition.  Generators 
accumulating  F006  on-site  under  the 
terms  of  this  rule  should  be  prepared  to 
demonstrate,  at  the  request  of  EPA  or 
the  State,  that  they  are  implementing 
pollution  prevention  measures  for  F006. 
Such  a  demonstration  could  include,  for 
example,  indicating  to  the  requesting 
official  particular  technologies  or 


process  changes  that  have  been  installed 
to  reduce  the  amoimt  of  toxic  materials 
entering  the  on-site  wastewater 
treatment  system  or  directly  discharging 
into  navigable  waters.  EPA  believes  it  is 
relatively  simple  to  determine  through 
discussion  or  direct  observation 
whether  a  particular  facility  is  using 
pollution  prevention  technologies.  The 
Metal  Finishing  Workgroup,  for 
example,  used  a  checklist  to  profile 
operations  in  29  facilities  (which  is 
available  in  the  docket  for  this  rule). 
Also,  many  State  pollution  prevention 
and  compliance  assistance  offices  have 
developed  checklists  for  assessing 
pollution  prevention  activities, 
particularly  for  metal  finishing 
operations  (see,  for  example,  http:// 
www.p2.org).  Consequently,  EPA 
believes  regulated  industry  can  easily 
identify  what  practices  would  qualify  as 
pollution  prevention,  and  that  EPA  and 
State  field  inspectors,  compliance 
assistance  personnel,  and  pollution 
prevention  technical  assistance  staff  can 
easily  determine  whether  or  not 
companies  are  using  pollution 
prevention  in  compliance  with  this  rule. 


Table  1  .—Examples  of  Pollution  Prevention  Measures 


Method 


Pollution  prevention  benefits 


Improved  Operating  Practices 


Remove  cadmium  and  zinc  anodes  from  bath  when  it  is  idle.  Anode 
basl<ets  can  be  placed  on  removable  bars  that  are  lifted  from  tank  by 
an  overhead  hoist. 


Eliminate  obsolete  processes  and/or  unused  or  infrequently  used  proc- 
esses. 


Waste  stream  segregation  of  contact  and  non-contact  wastewaters 


Establish  written  procedures  for  bath  make-up  and  additions.  Limit 
chemical  handling  to  trained  personnel.  Keep  tank  addition  logs. 


Install  overflow  alarms  on  all  process  tanks  to  prevent  tank  overflow 
when  adding  water  to  make  up  for  evaporative  losses. 

Conductivity  and  pH  measurement  instruments  and  alarm  system  for 
detecting  significant  chemical  losses. 


Control  material  purchases  to  minimize  obsolete  material  disposal 


Use  process  tjaths  to  maximum  extent  possible  before  discarding. 
Eliminate  dump  schedules.  Perform  more  frequent  chemical  analysis. 

Reduce  bath  dumps  by  using  filtration  to  remove  suspended  solids  con- 
tamination. 


— Eliminates  cadmium/zinc  buildup  causing  decanting  of  solution  due 
to  galvanic  cell  set  up  between  steel  anode  tiasket  and  cadmium/ 
zinc  anodes. 

—Maintains  bath  within  narrow  Cd/Zn  concentratk)n  providing  more 
predictable  plating  results. 

— Reduces  risks  associated  with  hazardous  chemkals. 

— Creates  floor  space  to  add  countercurrent  rinses  or  other  P2  meth- 
ods. 

— Creates  safer  and  cleaner  wor1<ing  environment. 

— Eliminates  dilution  of  process  water  prior  to  treatment  which  can  in- 
crease treatment  efficiency. 

— Reduces  treatment  reagent  usage  and  operating  costs. 

— Prevents  discarding  process  solutions  due  to  incorrect  fomiulations 
or  contamination. 

— Improves  plating  solution  and  woric  quality  consistency. 

— Improves  shop  safety. 

—Minimizes  potential  for  catastrophic  loss  of  process  solutions  via 
overflow. 

— Prevents  loss  of  expensive  chemicals. 

— Identifies  process  solution  overflows  and  leaks  t»efore  total  toss  oc- 
curs. 

— Alerts  treatment  operators  to  potential  upset  condition. 

— Reduces  losses  of  expensive  plating  solutions. 

— Reduces  hazardous  waste  generation. 

— Reduces  chemical  purchases. 

— Prevents  discarding  of  solutions  prematurely. 

— Reduces  chemical  costs 

—Improves  wori<  quality  with  chemical  adjustments  of  baths. 

— Extends  bath  life. 

— Reduces  solid  waste  generation  by  reusing  filter  cartridges 

— Improves  bath  performance. 


Process/Chemical  Sutistitution 


Substitute  cyanide  baths  with  alkaline  baths  when  possible I  —Eliminates  use  of  CN. 
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Table  1  .—Examples  of  Pollution  Prevention  Measures — Continued 


Method 


Pollution  prevention  benefits 


Sut>stitute  trivalent 

specifications  allow 
Eliminate  use  of  cadr  i 


cpromium  for  hexavalent  chromium  when  product 
ium  plating  if  product  specifications  allow  


— Reduces/eliminates  use  of  hexavalent  chromium. 
— Elminates  the  use  of  cadmium. 


Drag-Out  Reduction  Methods  That  Reduce  Waste  Generation. 


Install  fog  rinses  or  •  prays  over  process  tanks  to  remove  drag  out  as 
rack/part  exits  bath 


Minimize  the  formaticr 
rels  to  avoid  cup 
parts;  and  reducing 


of  drag  out  by:  redesigning  parts  and  racks/bar- 
shapes,  etc.  that  hold  solution;  property  racking 
rack/part  withdraw  speed. 


— Can  inexpensively  recover  a  substantial  portion  of  drag  out  and  does 

not  require  additional  tankage. 
— Reduces  pollutant  mass  loading  on  treatment  processes,  treatment 

reagent  usage,  and  resultant  sludge  generation. 
—May  improve  treatment  operation/removal  efficiency. 
— Reduces  chemical  purchases  and  overall  operating  costs. 


Rinse  Water  Reduction  Methods  That  Reduce  Waste  Generation 


Install  flow  restrictors 


Install  conductivity  or 

with  use. 
Use  counter-current 

depending  on  dragtout 


to  control  the  flow  rate  of  water 

timer  rinse  controls  to  match  rinse  water  needs 


ifnse  arrangement  with  two  to  four  tanks  in  series 
rate. 


Track  water  use  wit  i 
water  use  for  Indivn  lual 


flow  meters  and  accumulators    Keep  logs  on 
operations. 


— Reduces  water  and  aids  in  reducing  variability  in  wastewater  flow. 
— Is  very  inexpensive  to  purchase  and  install. 
— Coordinates  water  use  and  production  when  property  implemented. 
— Provides  automatic  control  of  water  use. 
— Can  achieve  major  water  reduction. 
— Has  high  impact  on  water  bills. 

— May  reduce  the  size  of  recovery/treatment  equipment  that  is  needed. 
— Identifies  problem  areas  including  inefficient  processes  or  personnel. 
— Helps  management  to  determine  cost  for  individual  plating  proc- 
esses. 


B.  Metals  Recovery 

This  final  rule  is  designed  to  create  an 
incentive  for  large  quantity  generators  of 
F006  waste  to  choc  se  recycling  through 
metals  recovery  initead  of  treatment  and 
land  disposal  as  th  sir  final  waste 
management  optio  i  for  F006  waste.  As 
discussed  in  Sectic  n  III. A.,  EPA  is 
providing  180  days  (or  270  days  under 
certain  circumstan  :es)  for  accumulation 
to  eliminate  the  im  pediment  to  F006 
recycling  created  o^  the  90-day  limit  for 
on-site  accumulation.  The  longer 
accumulation  peric  id  is  available  only  if 
the  accumulated  Fi  )06  waste  is  recycled 
through  metals  reo  )very.  In  response  to 
comments,  EPA  ha>  made  one  change  to 
this  requirement  fr  im  the  proposal. 

As  proposed,  on  y  large  quantity 
generators  of  F006  who  send  the  F006 
waste  off-site  for  nn  etals  recovery  (as 
well  as  meeting  th<  other  conditions) 
would  have  been  a  lowed  180  days  (or 
270  days,  as  applicable)  to  accumulate 
those  wastes  on-sit  3.  At  the  time  of 
proposal,  the  Agen  :y  stated  that, 
although  reduced  t  ransportation  costs 
would  not  affect  oi  i-site  metals  recovery, 
there  may  be  other  problems  related  to 
on-site  metals  reco  /ery  that  a  longer 
acciunulation  peri<  id  could  address.  For 
example,  it  may  be  necessary  to 
acciunulate  enougl  i  F006  waste  to  make 
some  type  of  on-site  batch  metals 
recovery  process  n  ore  cost  effective. 
The  Agency,  there:  ore,  requested 
comment  on  whetl  er  large  quantity 
generators  who  rec  y^cle  their  F006  on- 
site  by  metals  reco  rery  should  also  be 


allowed  180  days  to  accumulate  those 
wastes  on-site. 

The  Agency  received  several 
conunents  on  the  proposal  in  favor  of 
including  large  quantity  generators  of 
F006  who  recycle  through  on-site  metals 
recovery.  Some  pointed  out  that  the 
decrease  in  transportation  of  F006  waste 
over  highways  may  lessen  overall 
potential  risks  to  human  health  and  the 
environment.  One  conunenter  stated 
that  on-site  recovery  methods  may 
prove  environmentally  superior  to  off- 
site  methods,  but  that  some  recovery 
methods  could  result  in  increased  cross- 
media  impacts  which  may  not  be 
adequately  controlled  by  the  standards 
imposed  by  the  proposal.  This 
commenter  suggested  that  EPA  should 
further  investigate  these  and  other 
issues  rather  than  expand  the  rule. 

After  considering  these  comments, 
EPA  has  decided  to  modify  the  rule  to 
include  large  quantity  generators  of 
F006  who  recycle  F006  on-site  for 
metals  recovery.  EPA  is  not  currently 
aware  of  any  generators  who  are 
presently  performing  metals  recovery 
on-site.  Members  of  the  metal  finishing 
industry  stated  diu-ing  the  CSI  process 
that,  due  to  space  considerations  at  their 
electroplating  sites,  installation  of  on- 
site  metals  recovery  equipment  would 
be  unlikely,  and,  if  space  did  become 
available,  they  would  be  more  likely  to 
install  extra  electroplating  equipment 
rather  than  recycling  equipment.  While 
EPA  does  not  have  any  data  indicating 
whether  on-site  recycling  will  increase, 


the  Agency  is  concerned  that  a  rule 
providing  a  longer  acciunulation  period 
only  for  off-site  metals  recovery  may 
inadvertently  create  an  incentive  against 
utilizing,  and  thereby  discoiu-age  the 
development  of,  on-site  metals  recovery. 
This  result  may  be  of  particular 
importance  because,  as  some 
commenters  suggested,  on-site  metals 
recovery  may  be  environmentally 
superior  to  off-site  metals  recovery.  The 
Agency  believes  that  the  technologies 
that  would  be  employed  for  on-site 
recycling  of  F006  would  be  the  same  as 
those  presently  used  for  off-site 
recycling  of  F006  that  are  appropriate 
for  small  volumes.  Also,  the  unit- 
specific  regulatory  controls  would  be 
the  same.  The  Agency  further  believes 
that  the  recycling  of  F006  through 
metals  recovery  on-site  may  be  more 
protective  overall  of  human  health  and 
the  enviroiunent  because  it  will  require 
less  transportation  of  the  F006,  and 
transportation-related  activities  have 
been  the  cause  of  most  of  the  F006 
releases  to  date.  In  addition,  including 
on-site  recovery  in  today's  rule  is 
consistent  with  the  primary  goal  of 
encoiuaging  recycling  over  treatment 
and  land  disposal.  Because  the  180-day 
accumulation  period  would  only  be 
available  for  large  quantity  generators 
who  recycle  F006  for  metals  recovery, 
and  we  are  not  aware  that  on-site  metals 
recovery  is  currently  occurring  or 
contemplated,  EPA  expects  that 
generators  who  are  not  sending  F006 
off-site  for  metals  recovery  would  only 
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take  advantage  of  the  180-day 
accumulation  period  where  it  would 
actually  facilitate  on-site  metals 
recovery.  Therefore,  today's  final  rule 
allows  large  quantity  generators  of  F006 
180  days  (or  270  days,  as  applicable)  to 
accumulate  those  wastes  prior  to  metals 
recovery  performed  either  on-site  (i.e., 
at  the  generator's  site)  or  off-site, 
provided  all  other  conditions  of  today's 
final  rule  are  met.  The  standards  for 
180-day  (or  270-day,  as  applicable) 
acciimulation  included  in  today's  rule 
will  ensure  that  on-site  accumulation  is 
protective  of  human  health  and  the 
environment,  whether  that 
accumulation  precedes  on-site  or  off-site 
metals  recovery.  Only  the  amoimt  of 
time  large  quantity  generators  may 
accumulate  F006  (without  a  permit  or 
interim  status)  on-site  if  they  are 
recycling  F006  on-site  for  metals 
recovery  is  affected  by  today's  final  rule. 

EPA  received  several  comments  on 
other  issues  related  to  the  metals 
recovery  condition  of  the  rule.  Several 
commenters  sought  clarification  of 
whether  F006  must  be  sent  directly  to 
a  metals  recovery  facility  in  order  to 
meet  the  metals  recovery  condition  of 
the  rule.  Specifically,  questions  were 
raised  regarding  intermediate 
processors,  waste  brokers,  and  other 
intermediate  handlers.  Additionally, 
some  commenters  questioned  whether 
facilities  that  recycle  wastes  into  animal 
feed  or  soil  amendments  and  primary 
metals  smelters  are  considered  metals 
recovery  facilities. 

In  response,  EPA  notes  that  the 
proposed  condition  that  F006  must  be 
"sent  off-site  for  metals  recovery"  did 
not  require  that  F006  be  sent  directly 
from  the  generator  to  the  metals 
recovery  facility.  It  was  never  EPA's 
intent  to  preclude  generators  fi-om 
sending  F006  for  metals  recovery  by 
way  of  intermediate  handlers  (e.g., 
persons  conducting  transportation, 
intermediate  storage,  repackaging  or 
reshipping)  or  intermediate  processors 
(e.g.,  persons  conducting  pre-metals 
recovery  processing  steps).  Rather,  EPA 
believes  including  such  multi-step 
management  processes  in  the  rule  will 
ensure  that  the  largest  number  of 
generators  are  able  to  take  advantage  of 
the  rule,  and  that  the  amount  of  F006 
recycled  is  maximized.  The  Regulatory 
Impact  Analysis  (RIA)  conducted  in 
support  of  the  proposed  rule  included 
both  metal  recovery  facilities  and 
intermediate  processors  as  shipment 
destinations  when  estimating 
transportation  and  other  costs. 
Specifically,  data  used  in  the  model  that 
estimated  transportation  costs  was 
based  on  observed  shipments  to  metals 
recovery  ft-om  the  1995  Biennial  Report 


Survey.  These  observations  included 
both  shipments  directly  to  metals 
recovery  facihties  and  to  intermediate 
processors  who  subsequently  ship  to 
metals  recovery  facilities.  Similarly,  the 
cost  model  used  fees  charged  both  by 
metals  recovery  facilities  and  by 
intermediate  processors.  The  RIA 
demonstrates  that  generators  who  are 
able  to  accumulate  larger  loads  of  F006 
will  experience  lower  transportation 
costs  and  administrative  costs  whether 
they  are  shipping  directly  to  a  metals 
recovery  facility  or  to  an  intermediate 
processor.  Since  the  transportation 
patterns  would  be  the  same,  the  same 
transportation  cost  analysis  would  also 
apply  to  intermediate  handlers  who 
simply  repackage  or  consolidate  F006 
prior  to  delivery  to  a  metals  recovery 
facility. 

Today's  rule  retains  this  metals 
recovery  condition  essentially  as 
proposed  (it  has  been  modified  to 
include  on-site  metals  recovery). 
Specifically,  EPA  considers  F006  sent 
by  a  generator  to  an  intermediate 
processor  to  be  sent  for  "metals 
recovery"  if  the  intermediate  processor 
then  sends  the  processed  material  to  a 
facility  which  extracts  the  metals  (such 
as  a  smelter  or  a  metallurgical  extraction 
facility).  For  purposes  of  this  rule,  EPA 
defines  an  intermediate  processor  as  a 
recycler  who  handles  the  F006  after  the 
generator  and  before  the  ultimate  metals 
extraction  facility  (e.g.,  the  smelter)  and 
who  makes  the  F006  more  amenable  for 
metals  recovery  through  processes  such 
as  drying,  blending,  and/or 
concentrating.  Large  quantity  generators 
of  F006  who  perform  intermediate 
processing  activities  on-site  before 
sending  the  waste  to  a  metals 
reclamation  facility  are  also  allowed  up 
to  180  days  (or  270  days,  if  applicable) 
to  accumulate  that  waste  m-der  today's 
final  rule.  However,  generators 
performing  intermediate  processing  on- 
site  who  need  to  hold  the  waste  after  the 
accumulation  period  has  expired  are 
required  to  have  a  RCRA  permit. 

hi  response  to  the  question  of  whether 
primary  metals  smelters  and  facilities 
that  recycle  wastes  into  animal  feed  or 
soil  amendments  are  considered  metals 
recovery  facilities,  under  EPA 
regulations,  recycling  is  defined  as 
eidier  the  use,  reuse  or  reclamation  of  a 
material  (40  CFR  261.1(c)(7)).  EPA 
defines  reclamation  as  either  recovery  of 
a  useful  product  or  regeneration  of  a 
product  for  its  original  use  (40  CFR 
261.1(c)(4).  Under  EPA's  hazardous 
waste  regulations,  recovery  is  defined  as 
the  recovery  of  distinct  components  of 
a  secondary  material  as  separate  end 
products  (40  CFR  261.1(c)(5)(i)). 
Examples  of  recovery  and  regeneration 


are  recovering  copper  from 
electroplating  sludge  like  F006  or 
regenerating  a  spent  solvent  for  its 
original  use.  When  distinct  components, 
such  as  metals,  are  not  separated  from 
the  material  in  which  they  are 
constituents,  recovery  has  not  occurred. 
Thus,  if  F006  were  to  be  incorporated 
directly  into  either  animal  feed  or 
fertilizer  without  first  separating  the 
metals,  this  would  not  constitute  metals 
recovery.  Therefore,  F006  sent  for  this 
type  of  recycling  would  not  be  sent  for 
"metals  recovery."  However,  as  long  as 
legitimate  metals  recovery  occurs  (i.e., 
distinct  components  of  the  F006  waste 
are  recovered  as  separate  end  products) 
the  rule  would  apply,  regardless  of  the 
ultimate  use  of  the  end  products. 

Regarding  primary  metals  smelters, 
one  commenter  appeared  to  be  unclear 
about  whether  F006  processed  at 
smelters  was  considered  to  be  used  or 
reused  as  an  ingredient  in  an  industrial 
process  to  make  a  product,  or  used  or 
reused  as  an  effective  substitute  for  a 
commercial  product  (see  40  CFR 
261.2(e)(l)(i)  and  (ii)).  If  F006  were  used 
or  reused  in  these  ways,  it  would  not  be 
considered  a  solid  or  hazardous  waste 
and  would  therefore  would  not  be 
subject  to  hazardous  waste 
managements  controls,  including  use  of 
a  hazardous  waste  manifest.  However, 
the  Agency  believes  that  these  use/reuse 
exemptions  do  not  apply  to  F006  sent  to 
a  primary  smelter  for  metals  recovery. 

40  CFR  261.2(e)(l)(i)  specifically 
provides  that  materials  are  not 
considered  to  be  used  or  reused  as  an 
ingredient  in  an  industrial  process  to 
make  a  product  if  they  are  being 
reclaimed.  40  CFR  261.l(c)(5)(i) 
provides  additionally  that  materials  will 
not  satisfy  the  "use  as  an  ingredient" 
exclusion  of  40  CFR  261.2(e)(l)(i)  "if 
distinct  components  of  the  material  are 
recovered  as  separate  end  products  (as 
when  metals  are  recovered  from  metal- 
containing  secondary  materials.)"  For 
these  reasons,  EPA  is  today  clarifying 
that  F006  sent  to  a  smelter  is  generally 
not  eUgible  for  the  exclusions  at  40  CFR 
261.2(e)(l)(i)  and  261.2(e)(l)(ii)  since 
the  purpose  of  sending  F006  to  a  smelter 
is  to  recover  its  metal  components.  The 
material  would  therefore  generally  be 
considered  a  solid  and  hazardous  waste 
and  subject  to  all  applicable  RCRA 
hazardous  waste  management  controls 
(including  use  of  a  hazardous  waste 
manifest). 

Another  commenter  on  the  metals 
recovery  condition  of  the  rule  stated 
that  neither  the  proposal  nor  the 
existing  regulatory  fr'amework  are 
structured  so  that  only  legitimate 
materials  recovery  is  encouraged. 
According  to  this  commenter,  under  the 
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existing  frameworl  legitimacy 
detenninations  are  largely  self- 
implementing  and  misuse  will  not  be 
avoided  until  therf  are  clear  and  more 
objective  legitimac  ^  criteria  and/or  there 
is  greater  and  mort  timely  review  of  the 
legitimacy  claims. 

The  same  comm  snter  stated  that 
several  factors  resu  It  in  an 
implementation  sti  ucture  incapable  of 
ensuring  that  the  n  aterials  recovery 
practices  employee  under  the  proposal 
will  be  legitimate.  These  include  the 
wide  variety  of  F0(  6  operations;  the 
wide  array  of  consi  ituents  in  the  wastes 
(many  of  which  w(  uld  not  be  recycled); 
the  lack  of  generati  >r  resources;  and  the 
lack  of  Agency  ovu  i  sight.  In  addition, 
according  to  the  cc  tnmenter,  nothing  in 
the  proposal  requii  es  the  generator  to 
segregate  waste  str^  sams  so  that  toxics 
'along  for  the  ride  '  are  minimized. 

EPA  agrees  that  i  ecovery  of  materials 
from  F006  wastes,  like  any  recovery  of 
materials,  must  be  legitimate  to  prevent 
participants  from  disposing  of  materials 
rather  than  actually  recovering  and 
reusing  them.  EPAJalso  agrees  that  this 
rule  will  encourage  F006  recovery 
operations.  J 

EPA,  however,  d  oes  not  agree  that  its 
current  rules  and  f  olicies  to  prevent 
"sham"  recycling  (iperations  are 
insufficient.  For  e>  ample,  the  Agency 
has  adequately  des  cribed  the  F006 
legitimacy  criteria  in  existing  regulatory 
and  policy  docum«  nts  (see  discussion 
below).  In  additior  ,  any  revision  to  the 
criteria  is  outside  t  le  scope  of  this 
rulemaking.  EPA  h  is  promulgated  many 
rules  that  encouraj  e  recycling  which 
rely  on  the  existinj  policy  and 
regulatory  structur ;  to  ensure  that  the 
recycling  involves  legitimate  reuse  of 
materials.  See,  for  jxample,  the 
conditional  exemp  tion  for  secondary 
mate'-ials  used  for  -ecovery  within  the 
primary  mineral  pi  ocessing  industry  in 
40  CFR  261.4(a)(ie )  (which  requires  that 
materials  be  "legit  mately  recycled" 
without  promulgating  new  rules  to 
define  the  term).  Although  EPA 
acknowledges  that  this  scheme  is 
complex,  EPA  beU  3ves  that  recycling, 
under  current  regu  latory  restraints  and 
policy,  is  beneficial,  and  its  regulations 
have  long  reflectec  this.  The  commenter 
has  not  presented  i  iny  data  or  examples 
showing  that  the  c  irrent  approach  is 
generally  inadequ<  te,  nor  has  the 
commenter  submit  ted  any  information 
showing  that  facto 's  unique  to  F006 
recovery  operation  s  make  the  current 
approach  less  effe<  live  or  less  suitable 
than  it  is  for  other  wastes. 

EPA  has  existinj  policy  gxiidance  on 
legitimacy  (see  dis:ussions  at  53  FR  522 
Oanuary  8,  1988),  14  FR  17013  (May  6, 
1987),  50  FR  638  (  anuary  4,  1985)  and 


F006  Recycling  Memo,  signed  by  Sylvia 
Lowrance  on  April  26,  1989).  As 
described  in  this  guidance,  evaluating 
legitimacy  can  in  some  cases  require 
complex  analysis  of  site  specific 
characteristics  and  factors  to  determine 
whether  the  secondary  material  is 
"commodity-like."  The  presence  of 
toxics  "along  for  the  ride"  is  a  factor  in 
this  determination.  EPA  currendy 
believes  that  determining  whether 
recycling  processes  are  legitimate 
requires  case-by-case  evaluations  of 
many  factors  that  vary  depending  on  the 
specific  materials  and  processes  used. 
EPA  does  acknowledge  that  such 
evaluations  are  often  complex  and  time- 
consuming  since  F006  wastes  and 
recover^'  operations  involve  a  fairly 
wide  variety  of  materials  and  operations 
which  must  be  evaluated  on  a  case-by- 
case  basis. 

In  addition,  the  commenter  did  not 
present  any  specific  proposal  for 
improving  assessment  of  the  legitimacy 
of  F006  recovery  operations  that  could 
be  applied  in  this  rulemaking.  It  would 
be  difficult  (if  not  impossible)  to 
evaluate  F006  legitimacy  generically 
rather  than  on  a  case-by-case  basis.  EPA 
is  not  aware  of  any  information 
undercutting  its  longstanding  view  that 
this  case-by-case  approach  has  been 
effective  at  ensuring  legitimate 
recycling.  In  the  regulatory  language 
being  promulgated  in  this  final  rule  (see 
new  §  262.34(g)(2)),  EPA  has  added  the 
word  "legitimate"  to  clarify  that  the 
F006  must  be  processed  using  legitimate 
recycling  in  order  to  meet  this  condition 
of  the  rule.  The  addition  of  the  word 
"legitimate"  does  not  change  any 
existing  Agency  regulations  or  policies 
on  recycling,  but  merely  emphasizes  the 
Agency's  intent. 

Another  issue  raised  by  this 
commenter  was  that  less  legitimate 
recycling  would  occin  as  a  result  of  the 
pollution  prevention  condition  because 
there  will  be  more  toxics  "along  for  the 
ride."  EPA  acknowledges  that  it  is 
possible  that  some  pollution  prevention 
practices  that  increase  the  concentration 
of  non-recoverable  toxics  in  the  waste 
may  be  implemented  imder  this  rule, 
but  the  amount  of  non-recoverable 
toxics  in  the  wastes  (as  opposed  to  the 
concentration  of  such  toxics)  will  not 
increase.  However,  the  Agency 
encourages  metal  finishers  to  carefully 
and  thoughtfully  select  pollution 
prevention  practices  that  will  reduce 
levels  of  toxics  that  are  not  recovered, 
based  on  the  specifics  of  their  processes 
and  design.  The  Agency  also  encourages 
implementing  agencies  to  actively 
discuss  the  issues  with  metal  finishers 
and  to  assist  them,  where  possible,  in 
choosing  pollution  prevention 


technologies.  However,  whether  less 
legitimate  recycling  will  occur  depends 
on  the  pollution  prevention  technology 
used  and  the  composition  of  the  F006 
sludge.  As  discussed  previously, 
legitimacy  determinations  are  better 
made  on  a  case-by-case  basis,  and  it  is 
possible  that  in  a  situation  where  an 
F006  sludge  contains  a  very  high 
concentration  of  non-recoverable  toxic 
constituents,  the  Agency  could  decide 
that  it  is  not  a  legitimate  recycling 
scenario  under  its  existing  policies  on 
legitimacy. 

Finally,  given  that  most  recycling 
processes  generate  residues,  the  Agency 
notes  that  generators  may  want  to 
discuss  the  management  of  any  residues 
from  recycling  operations  with  the 
recyclers  to  ensine  that  they  are 
managed  properly  and  to  avoid  any 
future  liability  from  improper 
management  [e.g.,  under  the 
Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)). 

C.  Limit  on  the  Amount  ofF006  Waste 
That  Can  Be  Accumulated 

As  discussed  above,  the  pmpose  of 
today's  rule  is  to  remove  an  existing 
regulatory  impediment  to  increased 
recycling  of  F006.  The  current  90-day 
limit  on  accumulating  waste  without  a 
RCRA  permit  is  preventing  some  large 
quantity  generators  of  F006  from 
choosing  recycling  as  a  final  waste 
management  option.  Although  large 
quantity  generators  are  not  cmrendy 
subject  to  any  limits  on  how  much 
waste  they  can  acciunulate  on-site  at 
any  one  time,  many  generators'  process 
generation  rates  are  such  that  they  do 
not  accumulate  sufficient  quantities  of 
F006  to  make  recycling  the  waste  a  cost- 
effective  option.  EPA  believes  that  it  is 
appropriate  to  limit  the  flexibility 
provided  by  today's  rule  to  what  is 
reasonably  necessary  to  advance  the 
recycling  objectives  of  the  proposal.  For 
this  reason,  the  proposal,  and  today's 
final  rule,  include  a  limit  on  the  total 
amount  of  F006  waste  that  may  be 
accumulated  on-site  at  any  time.  In 
response  to  comments,  EPA  has 
modified  this  portion  of  the  rule  from 
the  proposal. 

In  the  proposed  rule,  the  Agency 
proposed  setting  a  limit  of  16,000 
kilograms  of  F006  that  could  be 
accumulated  on-site.  The  Agency 
proposed  this  limit  because  we  believed 
that  this  amount  was  approximately  the 
size  of  a  truckload  used  to  transport 
bulk  solids.  EPA  requested  comment  on 
whether  it  was  appropriate  to  impose 
any  quantity  limit  to  the  on-site 
accumulation  of  F006  and  whether 
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16.000  kg  was  an  appropriate  limit  (as 
opposed  to  a  different  amount). 

EPA  received  several  comments  on 
these  issues.  One  commenter  felt  that 
the  limit  should  be  6,000  kg,  which  is 
consistent  with  the  quantity  limit  for 
small  quantity  generators.  All  other 
commenters  on  this  issue  stated  that 
16,000  kilograms  did  not  accurately 
reflect  the  true  size  of  a  truckload  for 
bulk  solids  (the  physical  form  in  which 
F006  is  most  commonly  transported) 
based  on  experience  with  transportation 
of  F006.  In  response,  although  EPA 
believes  it  is  appropriate  to  limit  the 
amount  of  F006  that  can  be  accumulated 
on-site  at  any  one  time,  EPA  does  not 
believe  that  the  provisions  for  small 
quantity  generators  necessitate  a  similar 
6,000  kg  limit  for  large  quantity 
generators,  nor  is  it  an  appropriate 
amount  in  light  of  the  recycling 
objectives  of  the  rule.  In  addition,  EPA 
proposed  the  16,000  kg  limit  believing 
that  it  acciuately  represented  a  full 
.  truckload.  In  considering  the  comments 
disputing  this  assumption,  the  Agency 
investigated  the  issue  further,  and 
located  existing  information  *  which  is 
consistent  with  many  commenters' 
views  on  the  weight  of  bulk  solids  that 
can  be  shipped  in  a  full  truckload. 
According  to  this  confirmatory 
information,  20,000  kg  is  more 
representative  of  the  full  amount  of  bulk 
solids  that  would  fill  a  truck.  As 
discussed  above,  the  purpose  of  the 
quantity  limit  is  to  delineate  the 
minimum  amount  reasonably  necessary 
to  advance  the  recycling  objectives  of 
the  proposal.  Therefore,  since  the  main 
goal  of  this  final  rule  is  to  allow  large 
quantity  generators  of  F006  to 
acciunulate  enough  F006  to  facilitate  the 
most  economically  efficient  off-site 
shipment,  the  Agency  has  modified  the 
rule  to  allow  20,000  kilograms  of  F006 
to  be  accumulated  on-site  within  the 
180-day  (or  270-day,  as  applicable) 
acciunulation  period  in  order  to 
accomplish  the  meiximiun  recycling 
benefit  under  this  final  rule. 

Once  a  generator  has  accumulated 
20,000  kilograms  of  F006  waste 
(regardless  of  whether  the  waste  has 
been  accumulated  for  less  than  180 
days,  or  270  days  if  applicable),  the 
generator  is  required  to  ship  the  F006 
waste  off-site  for  metals  recovery, 
conduct  metals  recovery  on-site,  obtain 
an  exception  to  the  quantity  limit  under 
40  CFR  262.34{i),  or  obtam  a  RCRA 
permit. 


*  us.  EPA,  Office  of  Regulatory  Enforcement 
(DPRA.  SAIC).  Estimating  Costs  for  the  Economic 
Benefits  of  RCRA  Noncompliance.  September  1997, 
p.  5-3. 


The  Agency  also  requested  comments 
on  whether  the  accumulation  limit 
should  apply  to  the  total  quantity  of 
F006  waste  accumulated  on-site  or  to 
the  quantity  of  each  separate  mono- 
metal  F006  waste  stream  (or  other  F006 
waste  streams  segregated  on  the  basis  of 
metal  content)  that  must  be  sent  off-site 
to  different  metals  recovery  facilities. 
This  request  was  based  on  the  idea  that 
a  F006  generator  could  make  F006  waste 
more  amenable  for  metals  recovery  by 
generating  mono-metal  sludges. 

EPA  received  several  comments 
concerning  the  acciunulation  of  mono- 
metal  F006  sludges.  Some  commenters 
opposed  expanding  the  proposal  in  this 
way,  citing,  among  other  things, 
concerns  with  increased  risk  and 
enforcement  challenges.  EPA  also 
received  comments  requesting  that  the 
Agency  apply  the  accumulation  limit  to 
each  separate  mono-metal  F006  sludge 
generated  at  a  site  to  facilitate  metals 
recovery  from  each  of  these  mono-meted 
sludges.  The  Agency  encourages 
segregation  of  waste  streams  to  make 
wastes  more  amenable  to  metals 
recovery,  and  does  not  believe  that 
doing  so  would  necessarily  increase 
risks.  However,  at  this  time,  the  Agency 
does  not  have  a  standard  for 
differentiating  among  the  different  types 
of  F006  wastes,  and  none  of  the 
commenters  suggested  any  such 
standard.  Without  further  information, 
it  woidd  be  extremely  difficult  to 
develop  a  standard  that  would  be 
effective  and  implementable.  For 
example,  no  definition  exists  for  what 
constitutes  a  mono-  or  bi-metal  sludge 
or  how  one  F006  waste  sludge  differs 
compositionally  from  another  F006 
waste  sludge  (i.e.,  what  levels  of  other 
metals  would  be  acceptable).  Lacking 
such  definitions  or  standards,  it  would 
not  be  possible  at  this  time  for  the 
Agency  to  develop  a  regulatory 
provision  allowing  separate 
accumulation  quantity  limits  for 
different  F006  waste  types.  In  addition, 
implementing  and  enforcing  a  separate 
accumulation  limit  for  different  types  of 
F006  wastes  would  impose  a  significant 
burden  on  both  generators  and 
regulators  with  little  or  no 
corresponding  benefit. 

Finally,  data  from  the  F006 
Benchmark  Study  shows,  and  other 
available  information  confirms,  that 
very  few  metal  finishers  currently 
utilize  separate  wastewater  treatment 
units  to  generate  sludges  that  are 
compositionally  different  to  improve 
recovery  [e.g.,  mono-  or  bi-metal 
sludges).  Thus,  at  this  time  EPA  believes 
that  very  few  generators  would  benefit 
from  separate  limits  for  separate  mono- 
metal  sludges  (or  other  sludges  that 


differ  from  one  another  by  composition). 
Past  discussions  with  metal  finishers  in 
the  CSI  effort  (as  well  as  observations  at 
metal  finishing  plants)  corroborate  this 
conclusion,  indicating  that  most  small 
metal  finishing  shops  generally  do  not 
have  the  space  or  capital  to  install 
separate  wastewater  treatment  imits. 
filter  presses  or  containers  in  which  to 
manage  mono-metal  sludges. 

Thus,  although  the  Agency  strongly 
encourages  segregation  of  waste  tA'pes  to 
improve  the  recyclability  of  F006.  for 
the  reasons  discussed  above  the 
quantity  limit  in  the  final  rule  applies 
to  the  total  amount  of  F006  accimiulated 
on-site  at  any  one  time,  as  was 
proposed. 

V.  Summary  of  Final  Rule 

A.  Scope  and  Applicability 

This  final  rule  is  limited  to  large 
quantity  generators  of  F006  waste  who 
accumulate  F006  on-site  for  more  than 
90  days  without  a  RCRA  permit  or 
interim  status. 

hi  40  CFR  261.31,  F006  waste  is 
defined  as: 

Wastewater  treatment  sludges  generated 
from  electroplating  operations,  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or  zinc- 
aluminum  plating  on  carbon  steel;  (5) 
cleaning/stripping  associated  with  tin,  zinc, 
and  aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

In  listing  electroplating  wastewater 
treatment  sludges  as  hazardous  waste, 
EPA  identified  several  hazardous 
constituents,  including  cadmium, 
hexavalent  chromium,  nickel,  and 
complexed  cyanides  that  could  pose  a 
substantial  hazard  to  human  health  and 
the  envfronment  if  the  sludge  was 
mismanaged.  The  potential  hazards 
associated  with  the  constituents  of 
concern  in  the  sludge  and  the  potential 
for  improper  management  of  the 
electroplating  wastewater  treatment 
sludges  served  as  the  basis  for  listing  the 
sludge  as  hazardous  waste  F006.  The 
listing  status  of  the  waste  is  not  affected 
by  this  final  rule. 

The  physical  form  of  F006  waste  can 
generally  be  described  as  a  mixed  metal 
hydroxide  wastewater  treatment 
precipitate  which  is  24  to  50  percent 
solids  by  weight.  Other  physical  forms 
of  this  material  can  include  spent  ion 
exchange  columns  or  iron  precipitation 
solids.  F006  sludges  may  contain  metals 
with  commercied  value  that  can  be 
recovered  from  the  sludges.  The  metals 
recovered  from  these  sludges  are  most 
often  concentrates  and  intermediate 
materials  that  require  further  processing 
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wastes  with  a  corresponding  limit  of 
20,000  kilograms  on  the  amount  of  F006 
waste  that  may  be  acciunulated  on-site 
at  one  time.  Large  quantity  generators  of 
F006  must  still  comply  with  the 
standards  required  for  all  large  quantity 
generators  to  accumiUate  hazardous 
waste  on-site  without  a  permit:  unit- 
specific  standards  (e.g.,  tank  and 
container  standards)  for  accumulation 
units;  marking  and  labeling, 
preparedness  and  prevention, 
contingency  plan  and  emergency 
procedures,  personnel  training,  and 
land  disposal  restrictions.  These 
conditions  are  explained  in  more  detail 
below  in  Section  V.  E.  of  this  preamble. 

Today's  final  rule  does  not  apply  to 
small  quantity  generators  of  hazardous 
waste  (between  100-1000  kg  per 
calendar  month)  and  we  have  added 
language  to  the  rule  to  clarify  this. 
Currently,  small  quantify  generators  are 
allowed  180  days  to  accumulate 
hazardous  wastes  on-site  without  a 
RCRA  permit  or  interim  status. 
However,  the  existing  regulations  do  not 
allow  small  quantity  generators  to 
accumulate  more  than  6.000  kilograms 
of  hazardous  waste  on-site  at  any  one 
time  without  a  RCRA  storage  permit. 
Small  quantify  generators  accumulating 
hazardous  waste  without  a  RCRA  permit 
must  also  comply  with  unit-specific  and 
general  facilify  standards  that  are 
similar  to  those  for  large  quantity 
generators.  Today's  final  rule  does  not 
change  any  of  the  provisions  currently 
appUcable  to  small  quantity  generators 
acciunulating  hazardous  waste  without 
a  poftnit. 

The  Agency  believes  that  there  is  no 
need  to  specifically  allow  small  quantity 
generators  to  take  advantage  of  the 
benefits  of  today's  final  rule.  First,  these 
generators  are  already  allowed  to 
accumidate  their  waste  on-site  for  up  to 
180  days  (or  270  days,  if  applicable); 
thus,  the  180-day  time  limit  of  today's 
rule  is  unnecessary  for  them.  Second, 
the  Agency  believes  that  any  small 
quantity  generators  who  generate 
hazardous  waste  at  a  rate  which  would 
cause  them  to  exceed  their  existing 
6,000  kilogram  on-site  accumulation 
limit  will  actually  be  large  quantity 
generators,  and  therefore  will  be  able  to 
take  advantage  of  the  flexibility  in  this 
final  rule  for  accumulating  larger 
quantities  of  F006,  as  long  as  they  meet 
the  conditions  of  today's  rule. 

B.  Special  Conditions  for  180-Day  (or 
270-Day )  Accumulation  Time 

Today's  rule  includes  several 
conditions  that  do  not  typically  apply  to 
the  accumulation  of  hazardous  waste  by 
large  quantity  generators.  These 
conditions  are  that  the  generator:  (1)  Has 


implemented  pollution  prevention 
practices  that  reduce  the  amount  of  any 
hazardous  substances,  pollutants  or 
contaminants  entering  F006  or 
otherwise  released  to  the  environment 
prior  to  its  recycling,  (2)  recycles  the 
F006  waste  by  metals  recovery,  and  (3) 
acciunidates  no  more  than  20,000 
kilograms  of  F006  waste  at  any  one 
time.  EPA  has  included  these  conditions 
in  the  rule  to  ensure  that  the  recycling 
objectives  of  this  rule  are  met,  and  to 
ensure  that  the  flexibilify  provided  by 
today's  rule  is  limited  to  that  which  is 
reasonably  necessary  to  achieve  those 
recycling  objectives.  Each  of  these 
conditions  is  discussed  in  further  detail 
in  Section  IV  above. 

C.  Additional  Accumulation  Time 
Under  Certain  Circumstances 

1.  Transport  200  Miles  or  More 

Under  today's  final  rule,  large 
quantity  generators  of  F006  waste  have 
up  to  270  days  to  accimiulate  F006 
waste  on-site  without  a  RCRA  permit  or 
interim  status  if  the  generator  must 
transport  the  waste,  or  offer  the  waste 
for  transport,  a  distance  of  200  miles  or 
more  for  off-site  metals  recovery.  The 
generator  must  still  meet  the  other 
conditions  of  today's  rule — i.e., 
implement  pollution  prevention 
practices  that  reduce  the  amoimt  of  any 
hazardous  substances,  pollutants  or 
contaminants  entering  F006  or 
otherwise  released  to  the  environment 
prior  to  its  recycling,  recycle  the  F006 
waste  by  metals  recovery,  not 
accimiulate  more  than  20.000  kilograms 
of  F006  waste  at  any  one  time,  and 
comply  with  the  applicable 
management  standards  in  the  proposed 

rule. 

As  with  the  other  provisions  of  this 
final  rule,  this  provision  is  intended  to 
allow  large  quantify  generators 
sufficient  time  to  accumulate  enough 
F006  waste  to  make  recycling  this  waste 
by  metals  recovery  more  cost  effective. 
Shipping  F006  waste  to  a  metals 
recovery  facility  that  is  located  more 
than  200  miles  away  will  cost  more  than 
shipping  F006  waste  to  a  local  (i.e.,  less 
than  200  miles  away)  hazardous  waste 
landfill.  For  those  large  quantity 
generators  of  F006  waste  that  do  not 
accumulate  enough  F006  waste  to  fill  a 
truck  load  (i.e.,  20,000  kilograms  of 
F006  waste)  within  180  days  and  are 
located  more  than  200  miles  from  a 
metals  recovery  facility,  treatment  and 
disposal  of  the  F006  waste  in  the  local 
hazardous  waste  landfill  may  be  a  less 
expensive  management  option  than 
metals  recovery.  For  those  large  quantify 
generators  of  F006  waste  that  are  located 
long  distances  from  a  metals  recovery 
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facility,  allowdng  up  to  270  days  for 
acciunulation  is  reasonable  to  allow 
generators  to  accumulate  more  F006 
waste  to  get  closer  to  a  full  truckload  for 
off-site  shipment.  The  270-day 
accumulation  period  will  be  particularly 
helpful  for  large  quantity  generators  of 
relatively  small  amounts  of  F006  waste 
(i.e.,  those  that  do  not  accumulate  more 
than  20,000  kilograms  of  F006  waste  in 
180  days  and  that  must  ship  the  F006 
off-site  more  than  200  miles  to  a  metals 
recovery  facility)  and  may  provide  them 
with  an  incentive  to  send  their  F006 
waste  to  a  metals  recovery  facility  rather 
than  to  a  treatment  and  disposal  facility. 

2.  Unforeseen,  Temporary,  and 
Uncontrollable  Circumstances 

Today's  final  rule  also  provides  for  an 
extension  of  the  accumulation  period  if 
the  generator's  F006  waste  must  remain 
on-site  for  longer  than  180  days  (or  270 
days,  if  applicable)  due  to  imforeseen, 
temporary,  and  imcontrollable 
circiunstances.  Under  these 
circumstances,  the  generator  may 
request  that  the  EPA  Regional 
Administrator  or  authorized  state  grant 
an  extension  of  up  to  30  days.  This 
provision  is  intended  to  provide  the 
generator  with  some  temporary  relief 
luitil  the  imforeseen,  temporary,  and 
uncontrollable  circumstances  can  be 
rectified.  The  Agency  has  previously 
identified  the  following  circumstances 
as  possible  rationales  for  granting  this 
extension:  a  facility's  refusal  to  accept 
waste,  transportation  delays,  or  labor 
strikes  (see  47  FR  1248, 1249,  January 
11, 1982).  These  extensions  will  be 
granted  at  the  discretion  of  the  EPA 
Regional  Administrator  or  the 
authorized  state  on  a  case-by-case  basis. 
This  provision  is  the  same  as  the 
provision  for  large  quantity  generators 
in  the  existing  regulations  at  40  CFR 
262.34(b). 

In  addition  to  this  extension  to  the 
time  limit,  exceptions  to  the  quantity 
limit  are  also  available  at  the  EPA 
Regional  Administrator's  discretion. 
Because  this  final  rule  sets  an 
accumulation  limit  of  20,000  kilograms 
of  F006  waste  that  can  be  accumulated 
on-site  at  any  one  time,  today's  final 
rule  also  allows  a  large  quantity 
generator  to  request  permission  to 
accumulate  more  than  20,000  kilograms 
of  F006  waste  if  more  than  20,000 
kilograms  must  remain  on-site  due  to 
unforeseen,  temporary,  and 
imcontrollable  circumstances.  The 
rationale  for  requiring  additional  time  to 
accumulate  F006  waste  on-site  due  to 
unforeseen,  temporary,  and 
imcontrollable  circumstances  is  equally 
applicable  for  accumulating  more  than 


20,000  kilograms  under  the  same  kinds 
of  circumstances. 

In  response  to  a  comment,  the 
regulatory  text  in  this  final  rule  has  been 
modified  fi-om  the  proposal  to  clarify 
that,  in  addition  to  time  limit 
extensions,  accumulation  limit 
exceptions  are  available. 

D.  Summary  of  Applicable  Management 
Standards 

Under  today's  final  rule,  the  same 
standards  applicable  to  90-day  on-site 
accumulation  of  hazardous  waste  under 
40  CFR  262.34.  other  than  the  length  of 
time  that  large  quantity  generators  of 
F006  waste  can  accumulate  the  waste 
on-site  without  a  RCRA  permit.s  apply 
to  180-day  (or  270-day,  as  applicable) 
accumulation  of  F006  waste.  These 
include  technical  standards  for  units 
used  to  acciunulate  hazardous  wastes, 
recordkeeping  standards  to  document 
the  length  of  time  hazardous  wastes  are 
accumulated  on-site,  preparedness  and 
emergency  response  procedures,  and 
personnel  training.  While  EPA  is  not 
changing  any  of  these  existing  standards 
in  today's  rulemaking,  the  Agency 
would  like  to  note  that  in  order  to  be  in 
comphance  with  §  262.34(g)(4)(v) 
(which  incorporates  the  existing  general 
site  operation  provisions),  generators 
accumulating  F006  on-site  imder  the 
terms  of  today's  rule  may  need  to 
consider  whether  their  current  general 
site  operation  procedures  [e.g., 
personnel  training,  contingency 
planning)  should  be  modified  in  light  of 
having  more  F006  on-site  than  they 
would  under  the  90-day  limit.  The 
existing  memagement  standards  as  they 
apply  to  large  quantity  generators  of 
F006  waste  under  this  final  rule  are 
summarized  below.  The  Agency  is  not 
making  any  changes  or  amendments  to 
these  standards  in  today's  final  rule, 
other  than  clarifying  that  these 
standards  apply  to  large  quantity 
generators  of  F006  accumulating  the 
waste  up  to  180  days  (or  270  days  where 
applicable)  without  a  RCRA  permit. 

1.  Accumulation  Units 

A  large  quantity  generator  of  F006 
waste  may  only  accumulate  the  F006 
waste  on-site  for  up  to  180  days  (or  270 
days,  if  applicable)  in  tanks,  containers, 
or  containment  buildings  which  comply 
with  the  unit-specific  technical 
standards  of  40  CFR  part  265  for 
containers  (subpart  I),  tanks  (subpart  J), 
and  contaiiunent  buildings  (subpart 
DD).  In  addition,  generators 
accumulating  F006  in  containers  or 


5  Today's  final  rule  will  not  affect  any  RCRA 
Subtitle  C  requirements  for  generators  of  F006 
waste,  other  than  the  changes  to  40  CFR  262.34 
specified  in  this  final  rule. 


tanks  must  also  comply  with  the  air 
emission  standards  of  40  CFR  part  265, 
subparts  AA,  BB,  and  CC. 

The  unit-specific  standards  in  40  CFR 
part  265  include  provisions  for  the 
design,  installation  and  general 
condition  of  each  unit.  The 
requirements  governing  each  type  of 
unit  include  standards  for  ensuring  the 
compatibiUty  of  the  waste  and  the  unit 
and  special  requirements  for  ignitable, 
reactive  or  incompatible  wastes.  In 
addition,  there  are  provisions  for 
performing  inspections  to  monitor  for 
leaks  and  deterioration  of  the  unit  and 
for  proper  response  to  and  containment 
of  releases.  For  example,  the  container 
standards  specify  that  a  container 
holding  hazardous  waste  must  always 
be  closed  except  when  adding  or 
removing  waste  and  also  that  the 
container  must  not  be  handled  in  a 
manner  which  may  cause  it  to  rupture 
or  leak.  As  with  90-day  accumulation, 
large  quantity  generators  of  F006  waste 
that  comply  with  the  appUcable 
regulatory  provisions  may  treat  the 
waste  in  the  accumulation  unit  without 
a  RCRA  permit  during  the  180-day  (or 
270-day,  if  applicable)  accumulation 
period  (see  51  FR  10168,  March  24. 
1986). 

2.  Measures  to  Ensure  Wastes  Are  Not 
Accumulated  for  More  Than  180  Days 
(or  270  Days) 

Large  quantity  generators  of  F006 
waste  operating  under  the  terms  of 
today's  rule  must  also  comply  with 

firovisions  which  indicate  that  the 
ength  of  time  the  wastes  remain  on-site 
in  certain  accumulation  units  must  not 
exceed  180  days  (or  270  days  if 
applicable)  from  the  date  the  waste  is 
generated.  For  those  accumulating  F006 
in  containers,  the  date  upon  which  ea'^n 
period  of  accumulation  begins  must  be 
clearly  marked  and  visible  for 
inspection  on  each  container.  Those 
who  choose  to  accumulate  F006  in 
containment  buildings  must,  among 
other  things,  develop  a  written 
description  of  the  procedures  to  ensure 
that  each  waste  volume  remains  in  the 
unit  for  no  more  than  180  days  (or  270 
days,  as  applicable).  Today's  final  rule 
does  not  impose  documentation 
standards  for  generators  of  F006  waste 
in  addition  to  those  already  required  for 
large  quantity  generators  accumulating 
F006  waste  up  to  90  days  under  the 
existing  regulations  (see  40  CFR 
262.34(a)(2)). 

EPA  recognizes  that  there  may  be 
circumstances  under  which  a  generator 
may  discover  that  he  will  not  be  able  to 
rec>'cle  F006  waste  that  he  has 
accumulated  on-site  for  more  than  90 
days  in  anticipation  of  recycling.  The 
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space  is  not  needed  for  any  of  these 
purposes.  Large  quantity  generators  also 
must  attempt  to  make  arrangements 
vdth  police,  fire  departments,  state 
emergency  response  teams,  and 
hospitals,  as  appropriate,  to  familiarize 
these  officials  with  the  layout  of  the 
generator's  site  and  the  properties  of 
each  type  of  waste  handled  at  the  site 
in  preparation  for  the  potential  need  for 
the  services  of  these  organizations.  If 
state  or  local  authorities  decline  to  enter 
into  such  arrangements,  the  owner  or 
operator  must  docimient  the  refusal. 

5.  Contingency  Plan  and  Emergency 
Procedures  (40  CFR  Part  265,  Subpart  D) 

Large  quantity  generators  of  F006 
waste  who  accumulate  that  waste  on- 
site  for  up  to  180  days  (or  270  days,  as 
applicable)  imder  the  terms  of  today's 
final  rule  must  comply  with  the 
contingency  plan  and  emergency 
procedures  provisions  of  40  CFR  part 
265,  subpart  D.  A  large  quantity 
generator's  contingency  plan  must 
include,  where  necessary,  a  description 
of  the  generator's  planned  response  to 
emergencies  at  the  facility,  any 
arrangements  with  local  and  state 
agencies  to  provide  emergency  response 
support,  a  list  of  the  generator's 
emergency  response  coordinators,  a  list 
of  the  generator's  emergency  equipment, 
and  an  evacuation  plan.  Requirements 
for  distributing  and  amending  the 
contingency  plan  are  specified.  In 
addition,  a  facility  emergency 
coordinator  must  be  either  present,  or 
on  call,  whenever  the  facility  is  in 
operation. 

Provisions  for  emergency  procedures 
specified  in  subpart  D  of  part  265 
include  immediate  notification  of 
employees  and  local,  state,  and  Federal 
authorities  of  any  imminent  or  actual 
emergencies;  measiues  to  preclude  the 
spread  of  fires  and  explosions  to  other 
wastes;  proper  management  of  residues; 
rehabilitation  of  emergency  equipment 
and  notification  of  authorities  before 
operations  are  resumed;  and 
recordkeeping  and  reporting  to  EPA  on 
the  natxu-e  and  consequences  of  any 
incident  that  requires  implementing  the 
contingency  plan. 

6.  Personnel  Training  (40  CFR  265.16) 

As  finalized  in  today's  rule,  large 
quantity  generators  of  F006  waste  who 
accumulate  that  waste  on-site  for  up  to 
180  days  (or  270  days,  as  applicable) 
under  the  terms  of  today's  rule  are 
subject  to  the  provisions  for  personnel 
training  in  40  CFR  265.16.  These 
requirements  are  designed  to  ensure  that 
personnel  are  adequately  prepared  to 
manage  hazardous  waste  and  respond  to 
any  emergencies  that  are  likely  to  arise. 


Personnel  training  can  be  in  the  form  of 
on-the-job  or  classroom  training,  but 
must  be  performed  by  an  instructor  who 
is  trained  in  hazardous  waste 
management  procedures.  Personnel 
training  must  be  performed  within  six 
months  of  initial  employment  and  must 
be  renewed  aimually.  The  generator's 
owner  or  operator  also  must  maintain 
records  in  accordance  with  40  CFR 
265.16(d)  to  document  completion  of 
the  training  requirements  for  employees. 

7.  Waste  Analysis  and  Record  Keeping 
(40  CFR  268.7(a)(5)) 

Under  today's  final  rule,  large 
quantity  generators  of  F006  wastes  who 
accumulate  F006  waste  on-site  for  up  to 
180  days  (or  270  days,  as  applicable) 
under  the  terms  of  today's  rule  and  who 
treat  their  wastes  in  accumulation  tanks, 
containers,  or  containment  buildings 
located  at  the  generator's  site  to  meet 
the  applicable  land  disposal  treatment 
standards  under  40  CFR  part  268, 
subpart  D,  must  prepare  and  follow  a 
written  waste  analysis  plan.  The  waste 
jmalysis  plan  must  describe  the 
procediu-es  the  generator  will  use  to 
comply  with  the  treatment  standards  for 
the  waste.  The  waste  analysis  plan  must 
be  based  upon  a  chemical  and  physical 
analysis  of  a  representative  sample  of 
the  generator's  waste  stream.  Hazardous 
waste  generators  are  required  to  submit 
a  copy  of  their  waste  analysis  plans  for 
hazardous  wastes  treated  in  180-day  (or 
270-day,  as  applicable)  accmnulation 
units  to  either  the  authorized  state  or 
EPA  Regional  office  prior  to  conducting 
treatment.  Generators  also  are  required 
to  retain  a  copy  of  the  waste  analysis 
plan  in  the  generator's  files. 

VI.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  states  to 
adininister  and  enforce  the  RCRA 
hazardous  waste  program  within  the 
state.  (See  40  CFR  part  271  for  the 
standards  and  requirements  for 
authorization).  Folloviang  authorization, 
EPA  maintains  enforcement  authority 
under  sections  3008,  7003,  and  3013  of 
RCRA.  although  authorized  states  have 
primary  enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984,  a 
state  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  federal  program  in 
that  state.  The  federal  requirements  no 
longer  applied  in  the  authorized  state 
and  EPA  could  not  issue  permits  for  any 
facility  in  the  state  that  the  state  was 
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authorized  to  permit.  When  new,  more 
stringent  federal  requirements  were 
promulgated  or  enacted,  authorized 
states  had  to  enact  equivalent  authority 
within  specified  time  frames,  but  new 
federal  requirements  did  not  take  effect 
in  an  authorized  state  until  the  state 
adopted  the  requirements  as  state  law. 
In  contrast,  luider  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
under  the  HSWA  take  effect  in 
authorized  states  at  the  same  time  that 
they  take  effect  in  non-authorized  states. 
EPA  is  directed  to  implement  HSWA 
requirements  and  prohibitions  in  an 
authorized  state,  including  the  issuance 
of  permits,  imtil  the  state  is  granted 
authorization  to  do  so.  While  states 
must  still  adopt  HSWA-related 
provisions  as  state  law  to  retain  final 
authorization,  HSWA  appUes  in 
authorized  states  until  the  states  revise 
their  programs  and  receive 
authorization  for  the  new  provision. 

B.  Effect  on  State  Authorization 

Today's  final  rule  will  promulgate 
regulations  that  are  not  effective  under 
HSWA  in  authorized  states.  This  rule 
will,  therefore,  be  applicable  only  in 
those  states  that  do  not  have  final 
authorization. 

Authorized  states  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  federal  regulations  that  are 
more  stringent  or  broader  in  scope  than 
the  authorized  state  regulations.  For 
those  changes  that  are  less  stringent 
than  the  federal  programs,  states  are  not 
required  to  modify  their  programs.  This 
is  a  resuh  of  section  3009  of  RCRA, 
which  allows  states  to  impose  more 
stringent  regulations  than  the  federal 
program.  Today's  final  rule  for 
additional  accumulation  time  for  large 
quantity  generators  of  F006  waste  is 
considered  less  stringent  than  the 
existing  federal  regulations  because  it 
allows  more  than  the  existing  90  days  of 
acciunulation  time  that  is  in  the  existing 
regidations.  Authorized  states  are  not, 
therefore,  required  to  modify  their 
programs  to  adopt  regulations  consistent 
with,  and  equivalent  to,  today's  final 
rule. 

Even  though  states  are  not  required  to 
adopt  the  additional  accumulation  time 
for  large  quantity  generators  of  F006 
waste  in  this  final  rule,  EPA  strongly 
encoiu-ages  states  to  do  so  as  quickly  as 
possible.  As  discussed  above,  this  final 
rule  is  intended  to  encourage  and 
facilitate  recycling  of  F006  waste.  In 
addition,  states  participated  as 
stakeholders  in  the  CSI  process  and 
presently  participate  in  the  NACEPT 
Committee  on  Sectors,  and  EPA  is 
encouraging  all  states  to  participate  in 


the  metal  finishing  sector  projects  and 
Strategic  Goals  implementation 
programs.  States  are,  therefore,  urged  to 
adopt  today's  final  rule,  and  EPA  is 
committed  to  making  efforts  to  expedite 
review  of  authorized  state  program 
revision  applications  that  incorporate 
this  final  rule. 

Vn.  Effective  Date 

This  final  rule  is  effective 
immediately.  Section  3010(b)(1)  of 
RCRA  allows  EPA  to  promulgate  an 
immediately  effective  rule  where  the 
Administrator  finds  that  the  regulated 
community  does  not  need  additional 
time  to  come  into  compliance  with  the 
rule.  Similarly,  the  Administrative 
Procedures  Act  (APA)  provides  for  an 
immediate  effective  date  for  rules  that 
relieve  a  restriction  (see  5  U.S.C. 
553(d)(1)). 

This  rule  does  not  impose  any 
requirements  on  the  regulated 
community;  rather,  the  rule  provides 
flexibility  in  the  regulations  with  which 
the  regulated  community  is  required  to 
comply.  The  Agency  finds  that  the 
regulated  community  does  not  need  six 
months  to  come  into  compliance. 

Vm.  Technical  Correction 

The  Agency  is  correcting  a  reference 
to  section  268  that  appears  in 
§  262.34(a)(4).  §  262.34(a)  identifies  the 
conditions  under  which  a  generator  may 
acciunulate  hazardous  waste  on-site  for 
90  days  without  a  permit  and  refers  to 
the  Land  Disposal  Restriction  Testing, 
Tracking  and  Recordkeeping 
Requirements  for  generators  in 
§  268.7(a).  The  LDR  Phase  IV  Rule, 
finalized  on  May  12,  1997  (62  FR 
26091),  changed  the  numbering  of 
§  268.7(a)  so  that  what  used  to  be 
§  268.7(a)(4)  became  §  268.7(a)(5). 
However,  the  corresponding  reference  to 
this  section  in  262.34(a)(4)  was  not 
changed.  Therefore  the  Agency  is 
making  this  correction  today.  A  similar 
correction  in  the  acciunulation  time 
regulations  for  Small  Quantity 
Generators  (generators  of  over  100 
kilograms  but  less  than  1000  kilograms 
of  hazardous  waste  in  a  calendar  month) 
in  §  262.34(d)(4)  was  finalized  on  May 
11, 1999  (64  FR  25414).  In  the  proposed 
rule,  §262.34(g)(v)  included  this  same 
incorrect  reference.  In  the  final  rule  this 
has  been  changed  to  refer  to 
§  268.7(a)(5)  instead. 

IX.  Regulatory  Analyses 

A.  Executive  Order  12866: 
Determination  of  Significance 

Under  Executive  Order  12866,  (58  FR 
51,735,  October  4,  1993)  the  Agency 
must  determine  whether  a  regulatory 


action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commiuiities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entiUements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

The  Agency  estimated  the  costs  of 
today's  final  rule  to  determine  if  it  is  a 
significant  regulation  as  defined  by  the 
Executive  Order.  The  analysis 
considered  compliance  costs  and 
economic  impacts  for  F006  wsistes 
affected  by  this  rule.  EPA  estimates  the 
total  cost  of  the  rule  to  be  a  savings  in 
the  range  of  $4.2  million  to  $5.3  million 
annually,  and  concludes  that  this  rule  is 
not  economically  significant  according 
to  the  definition' in  E.O.  12866. 
Moreover,  the  Agency  believes  that  this 
rule  is  not  significant  because  it  does 
not  create  serious  inconsistency  with 
actions  taken  or  planned  by  another 
agency,  or  materially  alter  budgetary 
impact  or  rights  and  obligations  of 
recipients.  The  Office  of  Management 
and  Budget,  however,  has  deemed  this 
rule  to  be  significant  for  novel  policy 
reasons  and  has  reviewed  this  rule. 

Detailed  discussions  of  the 
methodology  used  for  estimating  the 
costs,  the  economic  impacts,  and  the 
benefits  attributable  to  today's  proposed 
rule  for  on-site  accumulation  of  F006 
wastes,  followed  by  a  presentation  of 
the  cost,  economic  impact,  and  benefit 
results,  may  be  found  in  the  background 
dociunent:  "Regulatory  Impact  Analysis 
of  the  Proposed  Rule  for  a  180-Day 
Acciunulation  Time  for  F006 
Wastewater  Treatment  Sludges."  which 
is  placed  in  the  docket  for  today's  final 
rule.  A  summary  of  this  methodolog}' 
and  the  results  follows. 

1 .  Methodology  of  Regulatory  Impact 
Analysis 

The  Agency  examined  reported  values 
for  F006  waste  generation  from  the  1995 
Biennial  Reporting  Systems  (BRS) 
database  to  estimate  the  volumes  of 
F006  waste  affected  by  today's  rule,  to 
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determine  the  natio  aal  level 
incremental  costs  (I  or  both  the  baseline 
and  post- regulatory  scenarios), 
economic  impacts  ( including  first-order 
measures  such  as  tl  e  estimated 
percentage  of  comp  iance  cost  to 
industry  or  firm  re\enues),  and  benefits. 

EPA  evaluated  tv  o  options  in 
completing  the  eco  lomic  analysis  for 
this  rule.  The  first  (  ption  (hereafter 
Option  1)  evaluate(  a  maximum 
accumulation  of  17  7  tons  (16,000  kg)  of 
material  in  a  180-di  ly  time  period  (or 
270  days  if  the  moc  eled  shipment 
exceed  200  miles).  The  second  option 
(hereafter  Option  2  evaluated  a 
maximum  accumulation  of  22  tons 
(20,000  kg)  in  a  18(  -day  time  period  (or 
270  days  if  the  moc  eled  shipment 
exceeded  200  milei ).  The  second  option 
was  added  based  o:  i  information 
(presented  by  comi  neuters  and 
confirmed  by  the  A  gency)  that  a  20  to 
22  ton  load  more  a^  :curately  represented 
a  full  truck  load. 

2.  Results 

a.  Volume  Results 
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b.  Cost  Results 
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miUion  for  Option  2.^  These  savings 
may  result  from  reducing  the  total 
number  of  shipments  of  F006  waste  off- 
site  for  recycling.  Savings  also  may 
result  from  a  lower  cost  per  ton  of 
transportation  because  generators  are 
able  to  accumulate  more  F006  waste  for 
a  shipment  off-site  and  the  cost  per  imit 
of  F006  waste  transportation  (for  the 
fixed  cost  portion  of  the  transportation) 
is  less  for  a  full  truck  as  compared  to  a 
partial  truck  load.  In  addition,  literature 
reviewed  in  the  development  of  this 
rulemaking  indicates  that  recyclers 
sometimes  assess  a  siu-charge  for  small 
volumes  of  material  due  to  increased 
handling  and  administrative  costs. ^  It  is 
possible  that  a  180-day  (or  270-day,  if 
apphcable)  accumulation  time  will 
allow  some  F006  waste  generators  to 
reduce  this  surcharge. 

3.  Economic  Impact  Results 

To  estimate  potential  economic 
impacts  resulting  from  today's  proposed 
nde,  EPA  has  used  first  order  economic 
impacts  measiu'es  such  as  the  estimated 
cost  savings  of  today's  proposed  rule  as 
a  percentage  of  sales/revenues.  EPA  has 
applied  this  measure  to  affected  F006 
waste  generators.  For  affected  F006 
waste  generators,  EPA  has  estimated  the 
cost  savings  to  be  less  than  one  percent 
of  a  typical  metal  finisher's  sales  or 
revenues.  More  detailed  information  on 
this  estimate  can  be  found  in  the 
regulatory  impact  analysis  placed  into 
today's  docket. 

a.  Benefits  Assessment 

The  Agency  has  performed  a 
qualitative  benefits  assessment  for 
today's  final  rule.  EPA  believes  that  a 
relatively  small,  but  significant 
percentage  of  total  F006  waste  generated 
would  be  diverted  from  land  disposal  to 
off-site  recycling.  This  shift  from  land 
disposal  to  recycling  should  result  in  a 
conservation  of  natural  resomces 
associated  with  primary  mineral 
extraction,  including  reduced  water  and 
energy  inputs  as  well  as  reduced  solid 
waste  outputs  (e.g.,  slag,  tailings,  and 
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overburden).  Other  benefits  expected 
from  today's  proposed  rule  include 
conservation  of  hazardous  waste  landfill 
capacity,  reduced  balance  of  payments 
for  nonferrous  mineral  commodities, 
and  conservation  of  strategic  metals. « 

B.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  fewer  than  1000,  750,  or  500 
employees  per  firm  depending  upon  the 
SIC  code  the  firm  is  primarily  classified 
in;  9  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  we  have  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 


«  This  range  of  estimated  savings  results  from 
uncertainty  surrounding  a  number  of  other  factors 
that  affect  a  generator's  ability  and  interest  in 
sending  F006  to  either  recycling  or  landfilling. 
These  factors  include:  (1)  The  metal  value  of  sludge, 
(2)  the  proximity  to  the  nearest  landHU,  (3)  the 
presence  of  tramp  constituents  in  the  sludge,  (4) 
real  or  perceived  risk  of  Superfund  liability.  (5)  the 
ability  of  several  generators  to  accumulate  a  full 
truck  load  in  less  than  90  days,  and  other  factors. 
For  more  information,  see  Section  2.3  of  the 
Regulatory  Impact  Analysis  for  this  final  rule. 

'  George  C.  Cushnie  Jr..  National  Center  for 
Manufacturing  Sciences  &  National  Association  of 
Metal  Finishers,  Pollution  Prevention  and  Control 
Technology  for  Plating  Operations  (Ann  Arbor.  MI: 
National  Center  for  Manufacturing  Sciences.  19941. 
p.312. 


«  For  more  information  on  balance  of  trade  for 
nonferrous  minerals  and  conservation  of  strategic 
metals,  see  U.S.  Environmental  Protection  Agency. 
Report  to  Congress  on  Metal  Recovery. 
Environmental  Regulation  and  Hazardous  Wastes 
(Washington  D.C.,  U.S.EPA,  1994).  Chapter  7. 

9  F006  is  generated  by  manufacturing  tirms  across 
a  number  of  SIC  codes  including  3471, 
Electroplating,  Plating,  Polishing.  Anodizing  and 
Coloring;  3672.  Printed  Circuit  Boards  and  other 
manufacturing  SICs.  The  Small  Business 
Administration  has  classified  firms  in  the 
manufacturing  sector  (SIC  Codes  20-39)  as  small 
businesses  writhin  the  sector  based  on  the  number 
of  employees  per  firm.  The  classification  system 
uses  either  500,  750  or  1000  employees  depending 
upon  which  SIC  code.  See  Small  Business  Size 
Standards,  61  FR  3280,  3289  (January  31,  1996). 
Thus,  to  determine  if  a  generator  of  F006  is  a  small 
.  business,  the  primary  SIC  code  of  the  firm  would 
have  to  be  determined.  Most  independent 
electroplaters  or  "job  shops"  are  in  the  3471  SIC 
code  which  has  a  size  standard  of  500  employees. 
Captive  platers  (those  plating  operations  within  a 
larger  manufacturing  operation)  will  have  size 
standards  of  either  500,  750  or  1000  employees. 
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impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identif}'  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities"  (5 
U.S.C.  603  and  604).  Thus,  an  agency 
may  certify  tliat  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  Data  indicate  that  virtually  all 
independent  electroplaters  or  job  shops 
are  small  entities. ^"  Captive  shops 
contain  both  large  and  small  entities. 
Data  on  capdve  plating  operations  is, 
however,  more  limited.  The  regulatory 
impact  analysis  completed  for  this  final 
rule  indicated  that  of  3,296  job  shops, 
all  but  2  are  small  entities.  BRS  data 
indicates  that  a  total  of  1 ,934  plating 
facilities,  including  both  captive  and 
independent  operations,  generate  F006 
waste  and  1,483  of  these  firms  are 
potentially  affected  by  today's  rule. 
Although  the  BRS  data  does  not  indicate 
what  proportion  of  these  affected 
generators  are  small  entities,  it  is  likely 
that  the  majority  of  these  affected 
generators  are  small  entities,  because 
the  plating  firms  most  likely  to  be 
affected  by  this  final  rule  generate  the 
smallest  quantities  of  F006  (which  is 
related  to  both  facility  size  and  product 
output).  This  final  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
because  today's  final  rule  would  relieve 
regulatory  biuden  for  metal  finishers 
and  captive  operations  by  allowing 
them  up  to  180  days  (or  270  days  under 
certain  circumstances)  instead  of  90 
days  to  accumulate  F006  wastes  on-site. 
The  Agency  estimates  that  this  final  rule 
would  lead  to  an  overall  cost  savings  in 
the  range  of  $4.2  to  S5.3  million 
annually.  The  rule  does  not  impose  new 
burdens  on  small  entities.  We  have 
therefore  concluded  that  today's  final 
rule  will  relieve  regulatory  burden  for 
all  small  entities. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  final  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  has  assigned  OMB 
control  number  2050-0035.  An 


'".See  U.S.E.P.A.  OfTice  of  Solid  Waste  and 
Emergency  Response.  Regulatory  Impact  Analysis 
of  180-day  Accuhuilation  Time  for  F006 
Wastewater  Treatment  Sludges.  September  30. 
1999.  p.  13. 


Information  Collection  Request  (ICR) 
document  was  prepared  by  EPA  (ICR 
Control  Number  0820.07)  and  a  copy 
may  be  obtained  from  Sandy  Farmer  by 
mail  at  OP  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2137);  Ariel  Rios  Building; 
1200  Permsylvania  Avenue,  NW; 
Washington,  DC  20460,  by  e-mail  at 
farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/wwrw.epa.gov/icr. 

EPA  believes  the  changes  in  this  final 
rule  do  not  constitute  a  substantive  or 
material  modification  to  the  information 
collection  requirements.  This  final  rule 
will  not  change  any  of  the  information 
collection  requirements  that  are 
currently  applicable  to  large  quantity 
generators  of  F006  waste  that 
accumulate  the  waste  on-site.  The 
recordkeeping  and  reporting 
requirements  of  this  final  nde  are 
identical  to  the  requirements  already 
promulgated  and  covered  under  the 
existing  Information  Collection  Request 
(ICR).  There  is  no  net  increase  in 
recordkeeping  and  reporting 
requirements.  As  a  result,  the  reporting, 
notification,  or  recordkeeping 
(information)  provisions  of  this  rule  will 
not  need  to  be  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)  under  section  3504(b)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

The  Agency  estimates  total  projected 
burden  hours  associated  with  the 
information  collection  requirements  of 
this  final  rule  to  be  approximately  13.19 
hours  per  year  for  each  generator.  This 
is  the  same  burden  associated  with  the 
information  collection  requirements  for 
large  quantity  generators  who  currently 
accumulate  waste  on-site  for  less  than 
90  days  under  the  existing  regulations. 
These  information  collection 
requirements  include:  (1)  Pre-transport 
informational  requirements  specific  to 
large  quantity  generators  (e.g.,  personnel 
training,  contingency  planning  and 
emergency  procedures,  tank  systems, 
containment  buildings,  and  requests  for 
extension  of  accumulation  period);  (2) 
air  emission  standards  for  process  vents; 
(3)  air  emission  standards  for  equipment 
leaks;  and  (4)  recordkeeping  and 
reporting.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions:  to 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 


and  providing  information;  to  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  to  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  to  search  data  sources;  to 
complete  and  review  the  collection  of 
information;  and  to  transmit  or 
otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identifv'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  biu-densome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explemation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulator}' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatorv  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 


12396  Fede-al  Register / Vol.  65,  No.  46 /Wednesday.  March  8.  2000 /Rules  and  Regulations 


aide 


provisions  of  Title 
State,  local,  or  triba 
private  sector.  The 
impose  any  federal 
mandate  because  it 
enforceable  duty  u| 
local  governments, 
local  governments 
compliance  costs 
expected  that  state; 
rules,  and  submit  tiose 
inclusion  in  their 
programs,  but  they 
enforceable  duty  to 
rule  is  not  subject 
of  Sections  202  anc 
For  the  same  reaso 
determined  that  th 
regulatory  requirerients 
significantly  or  uniquely 
governments. 


of  the  UMRA)  for 
governments  or  the 
Tile  would  not 
intergovenmiental 
imposes  no 
on  State,  tribal  or 
States,  tribes  and 
iTould  have  no 

er  this  rule.  It  is 
will  adopt  similar 
rules  for 
alithorized  RCRA 
lave  no  legally 
do  so.  Thus,  today's 
the  requirements 
205  of  the  UMRA. 
s.  EPA  also  has 
» rule  contains  no 
that  might 
affect  small 


tJ 


E.  Executive  Order 


FR 


mpli 
Exe(  utive ' 


the 
30V  er 


among  I 


Executive  Order 
"Federalism"  (64 
1999),  requires  EPA 
accountable  proces  s 
"meaningful  and 
and  local  officials 
regulatory  policies 
implications."  The 
have  federalism  i 
defined  in  the 
include  regulation! 
"substantial  direct 
on  the  relationship 
government  and 
distribution  of  p 
responsibilities 
levels  of  govemme  nt 
of  Executive  Ordei 
issue  a  regulation 
implications,  that 
direct  compliance 
required  by  statute 
government  provi(  e 
necessary  to  pay 
costs  incurred  by 
governments,  or 
State  and  local 
process  of  develo 
regulation.  EPA 
regulation  that  hai 
implications  and 
law  unless  the 
State  and  local  o 
process  of  develo 
regulation. 

This  final  rule 
federalism  impli 
substantial  direct 
on  the  relationship) 
government  and 
distribution  of 
responsibilities 
levels  of 
Executive  Order 


ai  long ' 
■  govemm  jnt 


miposes  no : 
obligations  on 


13132:  Federalism 


13132,  entitled 
43255,  August  10, 
to  develop  an 
to  ensure 
ti^nely  input  by  State 
the  development  of 
that  have  federalism 
term  "policies  that 
ications"  is 
Order  to 
that  have 

effects  on  the  States, 
between  the  national 
States,  or  on  the 
and 
the  various 
Under  Section  6 
13132,  EPA  may  not 
\  hat  has  federalism 
mposes  substantial 
costs,  and  that  is  not 
unless  the  Federal 
s  the  funds 
direct  compliance 
!  Itate  and  locad 
consults  with 
early  in  the 
the  proposed 
may  not  issue  a 
federalism 
t  lat  preempts  State 
consults  with 
facials  early  in  the 
ng  the  proposed 


tlie 

. :  ;ta. 

E'Ai 
off  cials 

ping 
al;o 


not  have 

It  will  not  have 
jffects  on  the  States, 
between  the  national 
States,  or  on  the 
and 

_  the  various 
;,  as  specified  in 
32.  This  rule 


c  oes 
c  itions. 


tie 
po  ver 


131 


interg  ovemmental 


Sta  les.  As  discussed  in 


Section  VI  (State  Authority),  today's 
rule  is  less  stringent  than  the  existing 
federal  RCRA  program;  therefore, 
authorized  states  are  not  required  to 
modify  their  programs  to  adopt 
regulations  consistent  with,  and 
equivalent  to.  today's  final  rule.  States 
that  do  not  have  a  final  authorized 
RCRA  program  also  have  no  regulatory 
obligations  as  a  result  of  today's  rule 
because  EPA  will  be  responsible  for 
implementing  this  rule  in  non- 
authorized  states.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 

rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
did  consult  with  State  and  local  officials 
in  developing  this  rule.  The  CSI  metal 
finishing  subcommittee  included 
members  representing  state  and  local 
governments.  Please  refer  to  Section 
II.B.  of  this  preamble  for  further 
information  on  the  role  of  the  CSI  metal 
finishing  subcommittee  in  developing 
this  rule. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  final  rule  does  not  create  a 
mandate  for  tribal  governments,  nor 
does  it  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 


G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
FUsks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
apphes  to  any  rule  that  (1)  is 
"econoraicallv  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  an  agency  has  reason  to 
believe  may  disproportionately  affect 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  final  rule  is  not  subject  to 
Executive  Order  13045,  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866  and  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  risks  or  safety 
risks  addressed  by  this  action  present  a 
disproportionate  risk  to  children. 
Because  this  rulemaking  retains 
current  waste  management  standards  for 
large  quantity  generators  accumulating 
hazardous  wastes  on-site  without  a 
permit  (40  CFR  262.34),  EPA  believes 
that  the  new  180-day  (or  270-day,  where 
applicable)  accumulation  period  will 
not  result  in  increased  exposures  to 
children.  These  provisions  are 
discussed  in  detail  in  Section  V.E.  of 
this  rule.  EPA  believes  that  these 
provisions  are  protective  of  human 
health  emd  the  environment  and 
minimize  the  likelihood  of  exposure  to 
hazardous  waste  held  in  these  units. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
final  rulemaking  does  not  involve 
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technical  standards.  EPA  has  not, 
therefore,  used  any  voluntary  consensus 
standards. 

/.  Executive  Order  12898: 
Environmental  Justice 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
populations  in  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  or  environmental 
impacts  as  a  result  of  EPA's  policies, 
programs,  and  activities,  and  that  all 
people  live  in  safe  and  healthful 
environments.  In  response  to  Executive 
Order  12898  and  to  concerns  voiced  by 
many  groups  outside  the  Agency,  EPA's 
Office  of  Solid  Waste  and  Emergency 
Response  formed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environmental  justice  issues  specific 
to  waste  programs  and  to  develop  an 
overall  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17). 

Today's  final  rule  covers  F006  wastes 
from  metal  finishing  operations.  It  is  not 
certain  whether  the  environmental 
problems  addressed  by  this  rule  could 
disproportionately  affect  minority  or 
low-income  communities,  due  to  the 
location  of  some  metal  finishing 
operations.  Metal  finishing  operations 
are  distributed  throughout  the  country 
and  many  are  located  within  highly 
populated  areas.  Because  today's  final 
rule  retains  provisions  for  large  quantity 
generators  of  F006  waste  to  accumulate 
F006  waste  in  protective  Subpart  J 
tanks.  Subpart  I  containers  or  Subpart 
DD  container  buildings,  the  Agency 
does  not  believe  that  today's  rule  will 
increase  risks  fi"om  F006  waste.  These 
provisions  are  discussed  in  further 
detail  in  Section  V.E.  of  this  rule.  It  is, 
therefore,  not  expected  to  have  any 
disproportionately  high  adverse  hiunan 
health  or  environmental  effects  on 
minority  or  low-income  communities 
relative  to  affluent  or  non-minority 
communities. 

/.  Submission  to  Congress  and  General 
Accounting  Office 

The  Congressional  Review  Act  (5 
U.S.C.  801(a)(1)(A))  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  report,  which  includes  a  copy 
of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accoimting  Office  prior  to  the 
publication  of  this  riile  in  this  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  on 
March  8,  2000. 

List  of  Subjects  in  40  CFR  Part  262 

Environmental  protection.  Hazardous 
materials  transportation.  Hazardous 
waste.  Labeling,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  1,  2000. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  is  amending  40  CFR  part 
262  as  follows: 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912,  6922- 
6925,  6937,  and  6938. 

2.  Section  262.34  is  amended  by 
revising  paragraph  (a)(4)  and  adding 
new  paragraphs  (g),  (h),  and  (i)  to  read 
as  follows: 

§  262.34    Accumulation  time. 

***** 

(a)*  *  * 

(4)  The  generator  complies  with  the 
requirements  for  owners  or  operators  in 
Subparts  C  and  D  in  40  CFR  part  265, 
with  §  265.16,  and  with  40  CFR 
268.7(a)(5). 
***** 

(g)  A  generator  who  generates  1 ,000 
kilograms  or  greater  of  hazardous  waste 
per  calendar  month  who  also  generates 
wastewater  treatment  sludges  from 
electroplating  operations  that  meet  the 
listing  description  for  the  RCRA 
hazardous  waste  code  F006,  may 
accumulate  F006  waste  on-site  for  more 
than  90  days,  but  not  more  than  180 
days  without  a  permit  or  without  having 
interim  status  provided  that: 

(1)  The  generator  has  implemented 
pollution  prevention  practices  that 
reduce  the  amount  of  any  hazardous 
substances,  pollutants  or  contaminants 
entering  F006  or  otherwise  released  to 
the  environment  prior  to  its  recycling; 

(2)  The  F006  waste  is  legitimately 
recycled  through  metals  recovery; 


(3)  No  more  than  20,000  kilograms  of 
F006  waste  is  acciunulated  on-site  at 
any  one  time;  and 

(4)  The  F006  waste  is  managed  in 
accordance  with  the  following: 

(i)  The  F006  waste  is  placed: 

(A)  In  containers  and  the  generator 
complies  with  the  applicable 
requirements  of  subparts  I,  AA.  BB,  and 
CC  of  40  CFR  part  265;  and/or 

(B)  In  tanks  and  the  generator 
complies  with  the  applicable 
requirements  of  subparts  J,  AA,  BB,  and 
CC  of  40  CFR  part  265.  except 

§§  265.197(c)  and  265.200;  and/or 

(C)  In  containment  buildings  and  the 
generator  complies  with  subpart  DD  of 
40  CFR  part  265,  and  has  placed  its 
professional  engineer  certification  that 
the  building  complies  with  the  design 
standards  specified  in  40  CFR  265.1101 
in  the  facility's  operating  record  prior  to 
operation  of  the  imit.  The  owner  or 
operator  must  maintain  the  following 
records  at  the  facility: 

(1)  A  written  description  of 
procedures  to  ensure  that  the  F006 
waste  remains  in  the  unit  for  no  more 
than  180  days,  a  written  description  of 
the  waste  generation  and  management 
practices  for  the  facility  showing  that 
they  are  consistent  with  the  180-day 
limit,  and  docimientation  that  the 
generator  is  complying  with  the 
procedures;  or 

{,2)  Documentation  that  the  unit  is 
emptied  at  least  once  every  180  days. 

(ii)  In  addition,  such  a  generator  is 
exempt  from  all  the  requirements  in 
subparts  G  and  H  of  40  CFR  part  265, 
except  for  §§265.111  and  265.114. 

(iii)  The  date  upon  which  each  period 
of  accumulation  begins  is  clearly 
marked  and  visible  for  inspection  on 
each  container; 

(iv)  While  being  accumulated  on-site, 
each  container  and  tank  is  labeled  or 
marked  clearly  with  the  words, 
"Hazardous  Waste;"  and 

(v)  The  generator  complies  with  the 
requirements  for  owners  or  operators  in 
subparts  C  and  D  in  40  CFR  part  265, 
with  40  CFR  265.16,  and  with  40  CFR 
268.7(a)(5). 

(h)  A  generator  who  generates  1 ,000 
kilograms  or  greater  of  hazardous  waste 
per  calendar  month  who  also  generates 
wastewater  treatment  sludges  from 
electroplating  operations  that  meet  the 
listing  description  for  the  RCRA 
hazardous  waste  code  F006,  and  who 
must  transport  this  waste,  or  offer  this 
waste  for  transportation,  over  a  distance 
of  200  miles  or  more  for  off-site  metals 
recovery,  may  accumulate  F006  waste 
on-site  for  more  than  90  days,  but  not 
more  than  270  days  without  a  permit  or 
without  having  interim  status  if  the 
generator  complies  with  the 
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^this 


pira 


requirements  of 
through  {g)(4)  of 

(i)  A  generator  ai 
accordance  with 
of  this  section  whc 
waste  on-site  for 
for  more  than  270 
must  transport  thi 
waste  for  transpor^tion 
of  200  miles  or 
accumulates  more 
kilograms  of  F006 


paragraphs  {g)(l) 
section, 
xumulating  F006  in 
agraphs  (g)  and  (h) 
accvunulates  F006 
nlore  than  180  days  (or 
lays  if  the  generator 
waste,  or  offer  this 
over  a  distance 
or  who 
than  20,000 
waste  on-site  is  an 


mere 


operator  of  a  storage  facility  and  is 
subject  to  the  requirements  of  40  CFR 
parts  264  and  265  and  the  permit 
requirements  of  40  CFR  part  270  unless 
the  generator  has  been  granted  an 
extension  to  the  180-day  (or  270-day  if 
applicable)  period  or  an  exception  to  the 
20,000  kilogram  accumulation  limit. 
Such  extensions  and  exceptions  may  be 
granted  by  EPA  if  F006  waste  must 
remain  on-site  for  longer  than  180  days 


(or  270  days  if  applicable)  or  if  more 
than  20,000  kilograms  of  F006  waste 
must  remain  on-site  due  to  unforeseen, 
temporary,  and  uncontrollable 
circumstances.  An  extension  of  up  to  30 
days  or  an  exception  to  the 
accumulation  limit  may  be  granted  at 
the  discretion  of  the  Regional 
Administrator  on  a  case-by-case  basis. 
[FR  Doc.  00-5503  Filed  3-7-00;  8:45  am] 
BILUNG  CODE  6S6O-50-P 


Wednesday, 
March  8,  2000 


®      1=^ 


Part  V 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES);  Eleventh  Regular  Meeting; 
Proposed  U.S.  Negotiating  Positions  for 
Agenda  Items  and  Species  Proposals 
Submitted  by  Foreign  Governments  and 
the  CITES  Secretariat;  Public  Meeting; 
Notice 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife :  Service 

I 

Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Spedes  of  Wild  Fauna 
and  Flora  (CITES)t  Eleventh  Regular 
Meeting;  Proposed  U.S.  Negotiating 
Positions  for  Agenda  Items  and 
Species  Proposals  Submitted  by 
Foreign  Governments  and  the  CITES 
Secretariat;  Public  Meeting 


agency:  Fish  and 
Interior. 
action:  Notice. 


Wildlife  Service, 


SUMMARY:  This  notice 
provisional  agend » 
regular  meeting  ol 
Parties  (COPll)tc 
International  Traqe 
Species  of  Wild 
(CITES).  The  desc^ipti 
proposed  agenda 
brief  expleination 
negotiating  position 
Proposals  submittpd 
States  are  not  cov 
This  notice  contacts 
the  proposed  U.S 
on  agenda  items, 
species  proposals 
countries  and  the 
COPll.Thisnotide 
time  and  place  foi 
these  issues. 


announces  the 
for  the  eleventh 
the  Conference  of  the 
the  Convention  on 
in  Endangered 
Fiuna  and  Flora 
ion  of  each 
tem  is  followed  by  a 
)f  the  proposed  U.S. 
for  that  item, 
by  the  United 
I  (red  in  this  notice. 

only  summaries  of 
negotiating  positions 
lesolutions,  and 
submitted  by  other 
CITES  Secretariat  for 
also  announces  the 
a  public  meeting  on 


van 


DATES:  In  develop  ing 
negotiating  positii  )ns 
will  consider  informati 
comments  that 
them  by  Friday 
public  meeting  w 
13,  2000.  from  1:30 
ADDRESSES:  Comments: 
send  comments 
resolutions  and 
Office  of  Manageiient 
Fish  and  Wildlife 
Fairfax  Drive,  Ro(|m 
22203,  or  via  E- 

r9oma cites®fw ; 

comments  ^ 
proposals  to  the 
Authority,  U.S. 
Service,  4401  No^h 
750,  Arlington, 
at:  r9osa@ftvs.go\ 
materials  that  we 
available  for 
appointment, 
Monday  through 
Office  of  Manageinent 
Office  of  Scientif  c 
Public  Meeting : 
will  be  held  in 
Department  of 
Street.  NW,  WasHingt 


mail  i 


pertaii  ing 


F  sh 


\/\ 


pub  ic 

from 


th; 


the  final  U.S. 
on  these  issues,  we 
ion  and 
submit  if  we  receive 
Ntarch31.2000.  The 
11  be  held  on  March 
to  4:00  pm. 

You  should 
p  srtaining  to  proposed 
a;  ienda  items  to  the 

Authority,  U.S. 
Service,  4401  North 
700,  Arlington,  VA 
at: 
.gov.  You  should  send 
^  to  species 
Qffice  of  Scientific 
and  Wildlife 
Fairfax  Drive,  Room 
22203.  or  via  E-mail 
Comments  and 
receive  will  be 
inspection,  by 
8  a.m.  to  4  p.m., 
Friday,  at  either  the 

Authority  or  the 
_  Authority. 
The  public  meeting 

7000A  and  B, 
Interior,  1849  C 
on,  D.C.  Directions 


rooms 


to  the  building  can  be  obtained  by 
contacting  the  Office  of  Management 
Authority  or  the  Office  of  Scientific 
Authority  (see  FOR  FURTHER  INFORMATION 
CONTACT,  below).  Please  note  that  the 
room  is  accessible  to  the  handicapped, 
and  all  persons  planning  to  attend  the 
meeting  will  be  required  to  present 
photo  identification  when  entering  the 
building.  Persons  plaiuiing  to  attend  the 
meeting  who  require  interpretation  for 
the  hearing  impaired  should  notify  the 
Office  of  Management  Authority  as  soon 
as  possible. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
For  information  pertaining  to  proposed 
resolutions  and  agenda  items:  Teiko 
Saito,  Chief,  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  tel.  703-358-2095,  fax  703- 
358-2298,  E-mail  at: 
r9oma_cites@fws.gov.  (2)  For 
information  pertaining  to  species 
proposals:  Dr.  Susan  Lieberman,  Chief, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Scientific  Authority,  tel.  703-358-1708, 
fax  703-358-2276,  E-mail  at: 
r9osa@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  TIAS  8249,  referred  to 
below  as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
and  regulate  international  trade  in 
certain  animal  and  plant  species  that  are 
now  or  potentially  may  be  threatened 
with  extinction.  These  species  are  listed 
in  Appendices  to  CITES,  copies  of 
which  are  available  from  the  Office  of 
Management  Authority  or  the  Office  of 
Scientific  Authority  at  the  above 
addresses,  from  our  World  Wide 
Website  http://intemational.fws.gov,  or 
from  the  official  CITES  Secretariat 
Website  at  http://www.cites.org/CITES/ 
eng/index.shtml.  Currently,  148 
countries,  including  the  United  States, 
are  Parties  to  CITES.  CITES  calls  for 
biennial  meetings  of  the  Conference  of 
the  Parties,  which  review  issues 
pertaining  to  CITES  implementation, 
make  provisions  enabling  the  CITES 
Secretariat  in  Switzerland  to  carry  out 
its  functions,  consider  amendments  to 
the  list  of  species  in  Appendices  I  and 
II,  consider  reports  presented  by  the 
Secretariat,  and  make  recommendations 
for  the  improved  effectiveness  of  CITES. 
Any  country  that  is  a  Party  to  CITES 
may  propose  and  vote  on  amendments 
to  Appendices  I  and  II  (species 
proposals),  resolutions,  decisions, 
discussion  papers,  and  agenda  items  for 
consideration  by  the  Conference  of  the 
Parties.  Accredited  nongovernmental 


organizations  may  participate  in  the 
meeting  as  approved  observers,  and  may 
speak  during  sessions,  but  may  not  vote 
or  submit  proposals.  The  eleventh 
regular  meeting  of  the  Conference  of  the 
Parties  (COPll)  will  be  held  in  Gigiri, 
Kenya,  April  10-20,  2000. 

This  is  our  sixth  in  a  series  of  Federal 
Register  notices  that,  together  with 
announced  public  meetings,  provide 
you  with  an  opportunity  to  participate 
in  the  development  of  the  United  States' 
negotiating  positions  for  the  eleventh 
regular  meeting  of  the  Conference  of  the 
Parties  to  CITES  (COPll).  We  published 
our  first  Federal  Register  notice  on 
January  30. 1998  (63  FR  4613),  and  with 
it  we  requested  information  and 
recommendations  on  potential  species 
amendments  for  the  United  States  to 
consider  submitting  for  discussion  at 
COPll.  You  may  obtain  information  on 
that  Federal  Register  notice,  and  on 
species  amendment  proposals,  from  the 
Office  of  Scientific  Authority  at  the 
above  address.  We  published  our 
second  Federal  Register  notice  on 
September  4,  1998  (63  FR  47316),  and 
with  it  we  requested  information  and 
recommendations  on  potential 
resolutions  and  agenda  items  for  the 
United  States  to  consider  submitting  for 
discussion  at  COPll.  You  may  obtain 
information  on  that  Federal  Register 
notice,  and  on  proposed  resolutions  and 
agenda  items,  from  the  Office  of 
Management  Authority  at  the  above 
address.  We  published  our  third  Federal 
Register  notice  on  February  26,  1999  (64 
FR  9523),  and  with  it  we  announced  the 
time  and  place  of  COPll,  announced 
the  times  and  places  for  the  next 
meetings  of  the  CITES  Animals  and 
Plants  Committees,  and  aimounced  a 
public  meeting  to  discuss  issues  that 
were  to  be  raised  at  those  committee 
meetings.  We  published  our  fourth 
Federal  Register  notice  on  July  8, 1999 
(64  FR  36893),  and  with  it  we  listed 
potential  proposed  resolutions,  agenda 
items,  and  proposed  amendments  to  the 
CITES  Appendices  that  the  United 
States  was  considering  submitting  for 
consideration  at  COPll;  invited  your 
comments  on  these  potential  proposals; 
announced  a  public  meeting  to  discuss 
the  potential  proposals;  and  provided 
information  on  how  nongovernmental 
organizations  based  in  the  United  States 
can  attend  COPll  as  observers.  You 
may  obtain  information  on  that  Federal 
Register  notice  from  the  Office  of 
Management  Authority  (for  information 
pertaining  to  proposed  resolutions  emd 
agenda  items)  or  the  Office  of  Scientific 
Authority  (for  information  pertaining  to 
proposed  amendments  to  the 
Appendices)  at  the  above  addresses.  We 
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also  published  a  correction  in  the 
Federal  Register  on  August  13, 1999  {64 
FR  44234),  correcting  a  paragraph 
regarding  Atlantic  swordfish  on  page 
36909  of  our  Julv  8  Federal  Register 
notice  (64  FR  36893).  We  published  our 
fifth  Federal  Register  notice  announcing 
resolution  and  agenda  items  and  species 
proposals  submitted  by  the  United 
States  to  COPli  on  February  17,  2000 
(65  FR  8190).  You  may  locate  our 
regulations  governing  this  public 
process  in  50  CFR  23.31-23.39.  Before 
COPl  1 ,  we  will  announce  any  changes 
to  the  proposed  negotiating  positions 
contained  in  this  notice  and  any 
undecided  negotiating  positions  by 
posting  a  notice  on  our  Internet  website 
{http://intemational.fws.gov/global/ 
cites.html).  Pursuant  to  50  CFR  23.38 
{a),  the  Director  has  decided  to  suspend 
the  procedure  for  publishing  a  notice  of 
negotiating  positions  in  the  Federal 
Register,  because  time  and  resources 
needed  to  prepare  a  formal  Federal 
Register  notice  would  detract  from 
essential  preparation  for  COPll,  and 
because  the  information  on  negotiating 
positions  will  otherwise  be  available  on 
the  internet.  After  the  meeting  of  the 
COP,  we  will  publish  a  notice  in  the 
Federal  Register  announcing  the 
amendments  to  CITES  Appendices  1  and 
n  that  were  adopted  by  the  Parties  at  the 
meeting,  and  requesting  conmients  on 
whether  the  United  States  should  enter 
reservations  on  any  of  these 
amendments. 

We  held  public  meetings  on  May  6, 
1999  {to  discuss  issues  before  the  CITES 
Animals  and  Plants  Committees),  and 
on  July  28,  1999  {to  discuss  species 
proposals  and  resolutions  and  agenda 
items  submitted  by  the  United  States  to 
COPll).  We  will  discuss  U.S.  positions 
on  species  amendments  and  resolutions 
submitted  by  other  CITES  Parties,  and 
other  agenda  items  leading  up  to 
COPll,  at  the  public  meeting  on  March 
13,  2000. 

Proposed  Negotiating  Positions 

In  this  notice  we  summarize  the 
proposed  U.S.  negotiating  positions  on 
agenda  items  and  resolutions  and 
proposals  to  amend  the  Appendices, 
which  have  been  submitted  by  other 
countries  and  the  CITES  Secretariat. 
{Proposals  submitted  by  the  United 
States  are  covered  in  the  Federal 
Register  notice  of  February  17,  2000  [65 
FR  8190];  see  Background,  above.  We 
will  not  cover  those  issues  in  this 
notice.  If  time  permits,  they  can  be 
discussed  at  the  public  meeting  on 
March  13,  2000).  Numerals  next  to  each 
agenda  item  or  resolution  correspond  to 
the  nimibers  used  in  the  provisional 
agenda  {Doc.  11.3),  posted  on  the  CITES 


St;^:^etariat's  Internet  website  {http:// 
www.cites.org)  and  distributed  through 
CITES  Notification  to  the  Parties  No. 
1999/96,  issued  on  November  30,  1999. 
However,  when  we  completed  this 
notice,  we  still  had  not  received 
docimaents  for  a  number  of  the  agenda 
items  and  resolutions  from  the 
Secretariat,  nor  have  they  been  posted 
on  the  Secretariat's  website.  They  will 
be  available  from  the  Office  of 
Management  Authority  after  they  have 
been  received  from  the  Secretariat,  or 
you  may  obtain  them  direcUy  from  the 
Secretariat's  website  when  they  are 
posted. 

Some  documents  may  not  be  received 
or  posted  imtil  COPl  1  begins  on  April 
10,  2000,  or  later  during  the  Conference. 
OV  list  of  documents  that  we  have 
received  is  available  upon  request  from 
the  Office  of  Management  Authority  (see 
ADDRESSES,  above). 

In  the  discussion  that  follows  below, 
we  have  included  a  brief  description  of 
each  proposed  resolution,  agenda  item, 
or  species  proposal  submitted  by  other 
countries  or  the  CITES  Secretariat, 
followed  by  a  brief  explanation  of  the 
proposed  U.S.  negotiating  position  for 
that  item.  Before  COPll,  we  will 
announce  any  changes  to  the  proposed 
negotiating  positions  contained  in  this 
notice  and  any  undecided  negotiating 
positions  by  posting  a  notice  on  our 
Internet  website  (http:// 
intemational.fws.gov/global/cites.html). 
However,  new  information  that  may 
become  available  at  COPll  could  lead 
to  modifications  of  these  positions.  The 
U.S.  delegation  will  fully  disclose  any 
and  all  position  changes  and  the 
explanations  for  those  changes  through 
daily  public  briefings  at  COPll. 

Agenda  (provisional)  [Doc.  11.3] 

Opening  Ceremony  and  Welcoming 
Addresses 

The  Secretariat  will  prepare  a 
document  on  these  agenda  items. 
According  to  tradition  the  host  country 
conducts  an  opening  ceremony  and 
makes  welcoming  remarks  at  a  meeting 
of  the  COP.  Since  COPll  is  being  hosted 
by  the  United  Nations  Environment 
Programme  (UNEP),  not  the  Government 
of  Kenya,  we  imderstand  that  the 
opening  ceremony  and  welcoming 
remarks  will  be  conducted  by  UNEP. 

Strategic  and  Administrative  Matters 

1.  Rules  of  Procedure  [Doc.  11.1] 

The  Secretariat,  on  behalf  of  the 
Standing  Committee,  distributes  a 
provisional  version  of  the  Rules  of 
Procedure,  which  describe  the  manner 
in  which  a  COP  is  conducted,  prior  to 
all  CITES  COPs.  The  CITES  Standing 


Committee  may  recommend 
modification  to  the  Rules  of  Procedure 
for  the  work  of  the  meeting  of  the  COP. 
However,  the  COP  discusses  those 
proposed  modifications,  if  any,  and 
adopts  Rules  that  guide  the  work  of  the 
Conference  for  the  2  weeks  that  it  meets. 
Following  COP  10,  the  Management 
Authority  of  Spain,  with  the 
cooperation  of  the  CITES  Secretariat, 
prepared  a  draft  revision  of  portions  of 
the  Rules  of  Procedure.  The  United 
States  prepared  comments  on  this  draft 
revision  in  preparation  for  the  42nd 
meeting  of  the  Standing  Committee,  in 
Lisbon,  September  28-October  1,  1999. 
At  this  meeting  the  Standing  Committee 
reviewed  the  draft  Rules  of  Procedure 
and  made  several  significant  proposed 
additions  to  the  rules  before  agreeing 
that  they  should  be  forwarded  to  COPll 
for  adoption.  One  significant  addition 
would  provide  the  possibility  for 
unofficial  documents  to  be  circulated  at 
the  COP  and  would  give  the  Bureau  the 
right  to  decide  on  appropriate  action  in 
the  case  of  complaints  firom 
participants.  Another  significant 
proposed  modification  would  establish 
a  "dispute  resolution"  procedure,  giving 
the  Bureau  authority  to  expel  from  the 
meeting  any  participant  that  "vilifies"  a 
Party  or  brings  the  Convention  into 
"disrepute."  The  United  States  has 
noted  previously  our  preference  (U.S. 
response  to  Notification  to  the  Parties 
1998/18)  that,  on  a  species  proposal  or 
other  issues  before  the  Conference,  the 
use  of  a  secret  ballot  should  be  more 
restrictive  than  the  current  provision  in 
Rule  25.  However,  in  the  interest  of 
building  consensus,  we  do  not  intend  to 
propose  any  modifications  to  Rule  25. 

Tne  United  States  proposes  to  support 
most  aspects  of  the  provisional  version 
of  the  Rules  of  Procedure  as  received 
from  the  Secretariat,  with  the  following 
exceptions:  Rule  12,  paragraph  1,  would 
allow  a  simple  majority  of  the  Parties 
present  and  voting  to  close  from  the 
public  any  session  of  the  plenary  or 
Committee  I  or  11.  This  rule  is  in 
contrast  to  the  rules  that  were  in  effect 
at  COP  10,  which  allowed  such  action 
only  "in  exceptional  circumstances," 
and  only  with  a  two-thirds  majority  vote 
of  Parties  present  and  voting.  The 
United  States  feels  that  transparency  of 
the  CITES  process  at  a  COP  is  of  the 
utmost  importance  and  would  not 
support  any  effort  to  potentially  reduce 
that  transparency. 

In  Rule  29,  the  language  in  paragraph 
3  allows  significant  interpretation  in 
determining  what  "abuses  or  vilifies  a 
party,  or  brings  the  Convention  into 
disrepute."  Clear  guidelines  shoidd  be 
established  for  use  in  determining  if  a 
document  is  offensive,  since  this 
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determination  ecu  d  ultimately  result  in 
an  organization  be  ng  refused  admission 
to  the  COP,  or  a  fo  mal  complaint  being 
made  to  a  Party.  In  addition,  the 
language  in  paragr  iph  4  that  enables  the 
Bureau  to  decide  c  n  appropriate  action 
appears  to  be  in  cc  nflict  with  Article  XI 
paragraph  7  of  the  treaty  that  states  that 
the  Conference  of  he  Parties  is  the  body 
that  can  object  to  t  le  participation  of 
observers.  The  aut  lority  rests  within  the 
Plenary  of  the  COI '  to  decide  if  an 
individual  observ<  r  should  be  no  longer 
admitted  to  the  m(  leting.  One  of  the 
great  strengths  of  ( :ITES  is  its  explicit 
provisions  for  obs  >rver  participation. 

2.  Election  of  Chai  rman  and  Vice- 
Chairmen  of  the  n  eeting  and  of 
Chairmen  of  Conu  aittees  I  and  11  and  of 
the  Budget  Comm  ttee  (no  document! 

The  Secretariat  ivill  not  prepare  a 
docimient  for  this  agenda  item.  The 
United  States  will  support  the  election 
of  a  highly  qualifi  sd  Conference  Chair, 
Vice-Chair  of  the  i  Conference,  and 
Committee  Chairs  representing  the 
geographic  divers  tv  of  CITES. 

The  Chair  of  th(  CITES  Standing 
Committee  (United  Kingdom)  will  serve 
as  temporary  Cha  r  of  the  meeting  of  the 
COP  until  a  perm;  inent  Conference 
Chair  is  elected.  /  ccording  to  tradition 
the  host  country  i  rovides  the 
Conference  Chair  Since  there  is  no  host 
country,  the  Stan(  ling  Committee  and 
UNEP  will  jointly  recommend  a  suitable 
Chair  to  the  Conf(  rence  of  the  Parties. 
The  Conference  C  hair  will  serve  as 
Presiding  Officer  af  the  meeting  of  the 
COP  and  also  of  t  le  Conference  Bureau, 
the  executive  bod  y  that  manages  the 
business  of  the  C(  )P.  Other  members  of 
the  Conference  B  ireau  include  the 
Committee  Chair!  (discussed  below), 
the  members  of  tl  e  Standing 
Committee,  and  t  le  Secretary  General  of 
CITES. 

The  major  tech  lical  work  of  CITES  is 
done  in  the  two  s  imultaneous 
Committees,  thus ,  Committee  Chairs 
must  have  great  t  jchnical  knowledge 
and  skill.  In  addi  ion,  CITES  benefits 
from  active  parti<  ipation  and  leadership 
of  representative!  of  every  region  of  the 
world.  The  Unite  d  States  will  support 
the  election  of  Cc  mmittee  Chairs  and  a 
Vice-Chair  of  the  Conference  having  the 
required  technics  1  knowledge  and  skills 
and  also  reflectir  g  the  geographic  and 
cultural  diversity  of  CITES  Parties. 
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3.  Adoption  of 

The  United 
Provisional 
CITES  Secretariat 
United  States'  di  jcussion 
"Recognition  of 
contribution 


.  ma(  e 


Agenda  [Doc.  11.3) 

St4tes  has  reviewed  the 
la  provided  by  the 
forCOPll.The 


he 


paper 
important 
by  observers  to  the 


CITES  process  at  meetings  of  the 
Conference  of  the  Parties."  which  was 
submitted  for  consideration  in  Plenary 
session  under  agenda  item  #7 
(Admission  of  Observers),  has  instead 
been  assigned  under  a  separate  agenda 
item  (#16),  causing  its  consideration  to 
be  delayed  by  2  days  and  limiting  its 
initial  audience  to  Committee  II.  The 
United  States'  discussion  paper 
includes  six  recommendations  which,  if 
adopted  by  the  Parties,  would  ensure 
the  active  participation  of  observers  at 
future  meetings  of  the  Conference  of  the 
Parties.  For  many  of  the  issues 
submitted  for  discussion  at  meetings  of 
the  COP,  the  greatest  level  of  expertise 
lies  within  the  community  of 
nongovernmental  organizations  (NGOs) 
that  attends  meetings  of  the  COP  as 
observers.  CITES  recognizes  this  fact  by 
explicitly  providing  for  the  active 
participation  of  observers  at  meetings  of 
the  COP  in  Article  XI.  Given  the 
importance  of  observers,  and  in  light  of 
the  difficultfes  they  encountered  while 
attempting  to  actively  participate  at 
COPIO,  the  United  States  believes  all 
policy  documents  concerning  observers 
should  be  considered  on  the  first 
working  day  of  the  meeting  of  the  COP 
in  Plenary.  The  United  States  recenUy 
wrote  to  the  Secretariat  to  ask  why  that 
discussion  paper  was  not  scheduled  for 
consideration  under  agenda  item  7,  as 
the  United  States  had  originally 
requested.  If  the  United  States  does  not 
receive  a  satisfactory  response  from  the 
Secretariat  and  the  matter  remains 
imresolved.  the  United  States  may 
decide  to  oppose  this  aspect  of  the 
provisional  agenda  when  it  comes  up 
for  consideration  at  COPll. 

4.  Adoption  of  the  Working  Programme 
[Doc.  11.4] 

The  United  States  has  received  and 
continues  to  review  the  Provisional 
Working  Progranmie  for  COPll 
provided  by  the  Secretariat.  The  United 
States  generally  supports  the 
Provisional  Working  Programme, 
however,  the  United  States  is  concerned 
that  the  discussion  paper  that  the 
United  States  submitted  on  observers 
(see  agenda  item  #3,  above)  has  not  been 
assigned  as  an  earlier  agenda  item  of  the 
Provisional  Agenda  for  COPll.  In 
addition,  the  United  States  notes  that  on 
the  afternoon  of  April  12th,  Committee 
I  is  scheduled  to  consider  agenda  items 
regarding  marine  species,  while 
Committee  11  is  scheduled  to  consider 
interpretation  and  implementation  of 
the  Convention  as  it  relates  to  the 
issuance  of  certificates  of  introduction 
from  the  sea.  The  United  States  is 
concerned  that  considering  these  issues 
simultaneously  in  different  committees 


may  present  a  scheduling  conflict  for 
many  Parties,  as  their  staff  who  cover 
marine  species  would  probably  also 
cover  issues  associated  with  certificates 
of  introduction  from  the  sea.  The  United 
States  believes  this  scheduling  conflict 
could  be  averted  by  changing  the  order 
in  which  Committee  II  considers  its 
agenda  items  that  afternoon,  moving 
introduction  from  the  sea  to  the  final 
item  for  consideration. 

5.  Establishment  of  the  Credentials 
Committee  [no  docirnient) 

A  document  will  not  be  prepared  by 
the  CITES  Secretariat  on  this  agenda 
item.  The  United  States  will  support  the 
establishment  of  the  Credentials 
Committee. 

The  establishment  of  the  Credentials 
Committee  is  a  standardized  matter.  The 
Credentials  Committee  approves  the 
credentials  of  delegates  to  the  meeting 
of  the  COP  by  confirming  that  they  are 
official  representatives  of  their 
govenmients,  giving  them  the  right  to 
vote  in  Committee  and  Plenary  sessions. 
The  Credentials  Committee  consists  of 
representatives  from  no  more  than  five 
CITES  Party  governments  nominated  by 
the  Standing  Committee.  The  United 
States  was  a  member  of  the  Credentials 
Committee  at  COPIO. 

6.  Report  of  the  Credentials  Committee 
[no  pre-meeting  document] 

The  Secretariat  will  not  prepare  a 
document  on  this  agenda  item  prior  to 
COPll,  but  one  will  be  available  at  the 
Conference.  The  United  States  will 
support  adoption  of  the  report  of  the 
Credentials  Committee  if  it  does  not 
recommend  the  exclusion  of  legitimate 
representatives  of  countries  that  are 
Parties  to  CITES.  The  United  States  will 
encourage  timely  production  of 
Credentials  Committee  reports  at  the 
meeting  of  the  COP. 

Adoption  of  the  report  of  the 
Credentials  Conmiittee  is  generally  a 
standardized  exercise.  Representatives 
whose  credentials  are  not  in  order 
should  be  given  observer  status  as 
provided  for  under  Article  XI  of  the 
Convention.  If  evidence  is  provided  that 
credentials  are  forthcoming  but  have 
been  delayed,  representatives  can  be 
allowed  to  vote  on  a  provisional  basis. 
A  hberal  interpretation  of  the  Rules  of 
Procedure  on  credentials  should  be 
adhered  to  in  order  to  permit  clearly 
legitimate  representatives  to  participate. 
Exclusion  of  Party  representatives 
whose  credentials  are  not  in  order  could 
undermine  essential  cooperation  among 
Parties.  However,  greater  vigilance  is 
necessary  in  cases  of  close  votes,  or 
decisions  to  be  made  by  secret  ballot. 
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7.  Admission  of  Observers  [Doc.  11.7] 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  on 
this  agenda  item  from  the  Secretariat. 
The  United  States  supports  admission  to 
the  meeting  of  all  technically  qualified 
nongovernmental  organizations,  and  the 
United  States  opposes  unreasonable 
limitations  on  their  full  participation  as 
observers  at  COPll.  Nongovernmental 
organizations  (NGOs)  are  admitted  as 
observers  if  their  headquarters  are 
located  in  a  CITES  Party  country,  and  if 
the  national  government  of  that  country 
approves  their  attendance  at  the  meeting 
of  the  COP.  International  NGOs  are 
admitted  by  approval  of  the  CITES 
Secretariat.  After  being  approved  as  an 
observer,  an  NGO  is  admitted  to  the 
meeting  of  the  COP,  unless  one-third  of 
the  Parties  present  objects. 

Nongovernmental  organizations 
representing  a  broad  range  of 
viewpoints  and  perspectives  play  a  vital 
and  important  role  in  CITES  activities 
and  have  much  to  offer  to  the  debates 
and  negotiations  at  a  meeting  of  the 
COP.  Their  participation  is  specifically 
provided  by  Article  XI  of  the 
Convention.  The  United  States  supports 
the  opportunitj'  for  all  technically 
qualified  observers  to  fully  participate  at 
meetings  of  the  COP,  as  is  standard 
CITES  practice.  The  United  States  also 
supports  flexibility  and  openness  in 
approval  of  documents  produced  by 
nongovernmental  organizations  and  the 
dissemination  of  these  documents  to 
delegates.  This  information  sharing  is 
vital  to  decision-making  and  scientific 
and  technical  understanding  at  a  CITES 
meeting. 

8.  Matters  Related  to  the  Standing 
Committee 

The  Standing  Committee  directs  the 
work  of  the  Convention  during  the 
period  between  meetings  of  the  COP.  Its 
work  includes:  (1)  providing  general 
policy  and  operational  direction  to  the 
CITES  Secretariat  concerning  the  budget 
and  other  matters;  (2)  providing 
coordination  and  advice  to  other  CITES 
Committees  and  working  groups;  (3) 
drafting  resolutions  for  the  Parties  to 
consider  at  meetings  of  the  COP;  and  (4) 
carrying  out  activities  on  behalf  of  the 
Parties.  The  Standing  Committee  will 
meet  on  April  9,  2000,  the  day  before 
COPll  begins,  to  nominate  the  chairs  of 
COP  committees  and  provide  guidance 
needed  to  conduct  the  meeting  of  the 
COP. 

1.  Report  of  the  Chairman  [Doc.  11.8] 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  for 
this  agenda  item  from  the  Secretariat. 


The  United  States  fully  supports  the 
presentation  of  a  report  by  the  Chairman 
of  the  Standing  Committee  {United 
Kingdom)  regarding  the  execution  of  the 
Committee's  responsibilities  and  its 
activities  that  accurately  reflects  the 
discussions  and  decisions  of  the 
Committee.  The  United  States  will 
develop  a  position  on  that  report  after 
receipt  of  the  document. 

2.  Election  of  new  regional  and  alternate 
regional  members  [no  document] 

The  Parties  are  represented  on  the 
Standing  Committee  by  region.  Regions 
with  many  countries  may  have  more 
than  one  representative,  based  on  a 
formula  approved  by  resolution  at 
previous  meetings  of  the  COP.  Of  the  six 
geographic  regions,  one  has  three 
representatives  (Africa);  three  have  two 
representatives  {South/Central  America 
and  the  Caribbean.  Eiuope,  and  Asia); 
and  two  have  one  representative  (North 
America  and  Oceania).  Parties  from 
each  geographic  region  meet  early 
during  the  meeting  of  the  COP  to  select 
new  regional  representative(s)  and 
alternates  to  the  Standing.  Animals,  and 
Plants  Committees,  in  addition  to 
reviewing  other  issues. 

The  United  States  encoiu-ages 
membership  that  will  continue  the 
active  role  of  the  Standing  Committee. 
The  Regional  Representative  for  North 
America  from  COP9  until  now  has  been 
Mexico.  Discussions  have  taken  place 
among  the  three  North  American  CITES 
Parties  (Canada,  Mexico,  and  the  United 
States)  on  which  country  should  be  the 
regional  representative  between  COPll 
and  C0P12,  and  those  discussions  will 
continue  and  be  finalized  at  COPll. 
Resolution  Conf.  9.1  (Rev.)  specifies  that 
"the  terms  of  office  of  the  regional 
members  shall  commence  at  the  close  of 
the  regular  meeting  at  which  they  are 
elected  and  shall  expire  at  the  close  of 
the  second  regular  meeting  thereafter.'" 

9.  Reports  of  the  Secretariat 

1 .  Annual  report  of  the  Secretariat  [Doc. 
11.9.1] 

2.  Staffing  of  the  Secretariat  [Doc. 
11.9.2] 

These  two  reports  are  essential  to 
ensure  that  the  Secretariat  continues  to 
perform  its  functions  assigned  under 
Article  XII  of  CITES.  However,  when  we 
completed  this  notice,  we  still  had  not 
received  these  documents  from  the 
Secretariat.  When  we  receive  these 
documents  from  the  Secretariat,  the 
United  States  will  evaluate  them  and 
develop  negotiating  positions. 


10.  Financing  and  Budgeting  of  the 
Secretariat  and  of  Meetings  of  the 
Conference  of  the  Parties 

The  Secretariat  submits  its  financial 
report  and  budget  for  approval  at  each 
meeting  of  the  COP.  The  Parties  may 
choose  to  modify  the  budget  before 
approving  it.  Financial  support  for  the 
Secretariat  comes  from  a  Trust  Fund 
consisting  of  voluntary  annual 
contributions  from  Party  governments, 
based  on  a  United  Nations  scale. 
Additional  support  for  CITES  activities 
is  provided  through  extra  contributions 
from  governments  and  nongovernmental 
organizations,  and  is  used  for  projects 
approved  by  the  Standing  Committee. 
This  "external  funding"  is  not  part  of 
the  Secretariat's  budget. 

The  United  States  is  currently 
reviewing  the  budget  documents  of  the 
Secretariat.  The  United  States  advocates 
fiscal  responsibility  and  accountability 
on  the  part  of  the  Secretariat  and  the 
Conference  of  the  Parties.  The  United 
States  plans  to  be  an  active  participant 
in  discussions  in  the  Budget  Committee 
at  COPll. 

1.  Financial  report  for  1997,  1998  and 
1999  [Doc.  11.10.1] 

Issues  associated  with  the  financial 
report  of  the  Secretariat  will  be  fully 
discussed  at  COPll,  and  the  United 
States  will  closely  review  and  analyze 
the  relevant  documents. 

2.  Estimated  expenditures  for  2000  [Doc. 
11.10.2] 

Issues  associated  with  anticipated 
2000  expenditures  of  the  Secretariat  will 
be  fully  discussed  at  COPll.  The  United 
States  will  review  the  documents 
carefully,  bearing  in  mind  the  need  to 
balance  tasks  assigned  to  the  Secretariat 
with  available  resources. 

3.  Budget  for  2001-2002  and  Medium- 
term  Plan  for  2001-2005  [Doc. 
11.10.3] 

The  United  States  believes  that 
coordinating  Budget  Committee 
discussions  with  discussions  in 
Committees  I  and  II  that  may  have 
budgetary  implications  is  important. 
The  Budget  Committee  needs  to  have 
time  to  consider  the  financial  and 
budgetan,'  implications  of  resolutions 
approved  by  Committees  I  and  II. 
ideally,  the  Committees  would  not  take 
decisions  with  budgetary'  implications 
until  the  budget  is  approved.  The 
United  States  will  continue  to  work 
through  the  Bureau  at  the  meeting  of  the 
COP  to  deal  with  this  issue.  The  United 
States  believes  that  the  Budget 
Committee  should  be  in  a  stronger 
position  to  deal  with  these  important 
issues  if  the  meeting  of  the  COP 
approves  the  new  status  of  the  Budget 
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Committee,  reporti  ig  directly  to  the 
meeting  of  the  COP  as  a  hiU  committee 
of  the  plenary. 
4.  External  funding  [Doc.  11.10.4) 

External  funding  refers  to  the 
financial  support  b  \i  Parties  and 
nongovernmental  c  rganizations  for 
projects  that  have  \  een  approved  as 
priorities  for  CITEJ  by  the  Standing 
Committee.  This  pi  ocedure  is  designed 
to  avoid  any  confli  :ts  of  interest  or  even 
the  appearance  of  <  conflict  when 
approving  projects  and  channeling 
funds  between  the  arovider  and  the 
recipient.  These  externally  funded 
projects  are  outsid^  the  CITES  Trust 

Fund. 

The  United  State  s.  through  the 
Department  of  the  nterior  and  the 
Department  of  Stats,  continues  to 
contribute  externa  funding  to  Standing 
Committee-approv  3d  projects  including 
delegate  travel  to  t  le  meeting  of  the 
COP.  support  for  C  ommittee  meetings, 
CITES  enforcemen  t  and  implementation 
training,  and  biolo  jical  studies  of 
significantly  tradei  1  species. 

11.  Committee  Rej  orts  and 
Recommendations 

1.  Animals  Committee 
(a)  Report  of  the 

11.11.1) 
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(b)  Election  of 
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document] 
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governments.  Parties  within  each  CITES 
region  meet  during  the  meeting  of  the 
COP  to  elect  new  Animals  Committee 
members  to  represent  them.  The  current 
North  American  regional  representative 
on  the  Animals  Committee  is  Dr.  Susan 
Lieberman,  Chief  of  our  Office  of 
Scientific  Authority,  on  behalf  of  the 
United  States.  Dr.  Lieberman  also  serves 
as  Vice  Chair  of  the  Committee.  The 
United  States,  Mexico,  and  Canada  have 
discussed  our  representation  for  the 
interval  between  COPll  and  C0P12, 
and  we  will  meet  and  finalize  the 
region's  selections  for  representative 
and  alternate  during  the  first  week  of 
COPll. 

2.  Plants  Committee 
(a)  Report  of  the  Chairman  (Doc. 
11.11.2] 

The  ciurent  Chair  (Dr.  Margarita 
Clemente  of  Spain)  will  report  on  the 
activities  of  the  Plants  Committee  since 
COPlO.  Since  COPlO,  the  Plants 
Committee  held  two  meetings:  the 
eighth  meeting  of  the  Plants  Committee 
(November  3-7, 1997)  was  in  Pucon, 
Chile,  and  the  ninth  meeting  (June  7-11, 
1999),  in  Darwin,  Australia.  The  United 
States  sent  a  delegation  to  both  of  those 
Plants  Committee  meetings  and  has 
participated  actively  in  Plants 
Committee  activities.  When  we 
completed  this  notice,  we  still  had  not 
received  a  copy  of  the  Chair's  Report. 
You  may  obtain  information  regarding 
the  Plants  Committee  from  the  Office  of 
Scientific  Authority  at  the  address 
above  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

(b)  Election  of  new  regional  and 
alternate  regional  members  (no 
document] 

The  six  CITES  regions  are  represented 
on  the  Plants  Committee  by  one  or  two 
persons,  according  to  the  number  of 
countries  in  each  region.  This  process 
was  established  in  CITES  Resolution 
Conf.  9.1  (Rev),  which  is  available  on 
the  Secretariat's  web  page.  The 
representatives  are  individuals,  and  not 
governments.  Party  countries  within 
each  CITES  region  meet  during  the 
meeting  of  the  COP  to  elect  new  Plants 
Committee  members  to  represent  them. 
The  current  North  American  regional 
representative  on  the  Plemts  Committee 
is  Dr.  Bertrand  von  Arx,  on  behalf  of 
Canada.  The  United  States,  Mexico,  and 
Canada  have  discussed  our 
representation  for  the  interval  between 
COPll  and  COP12  and  will  meet  and 
finalize  the  region's  selections  for 
representative  and  alternate  during  the 
first  week  of  COPll. 
3.  Identification  Manual  Committee 
[Doc.  11.11.31 


The  Identification  Manual  Committee 
develops  materials,  such  as  manuals 
and  data  sheets,  to  help  CITES  Parties 
identify  CITES-listed  species.  The 
current  Chair  is  Dr.  Ruth  Landolt  of 
Liechtenstein;  the  current  Vice-chair  is 
Dr.  Chris  Schurmaim  of  the 
Netherlands.  The  report  highlights  those 
countries  that  have  not  yet  submitted 
the  required  identification  sheets  under 
Resolution  Conf.  9.1.  The  United  States 
will  attempt  to  fulfill  this  requirement 
after  COPll.  However,  we  are  also 
actively  involved  in  other  identification 
efforts,  and  the  publication  of  other 
more  interactive  or  useful  identification 
materials.  We  will  continue  to  focus  our 
identification  efforts  and  limited 
resources  on  the  production  of  materials 
most  useful  to  our  Wildhfe  Inspectors 
and  Customs  Inspectors  and  other 
enforcement  personnel  in  the  United 
States  and  abroad. 
4.  Nomenclature  Committee 

The  Nomenclatiire  Committee  reviews 
nomenclature  (scientific  name)  and 
taxonomic  (scientific  classification) 
issues  that  apply  to  species  listed  in  the 
CITES  Appendices.  The  Committee  also 
prepares  and  adopts  checklists  for  the 
various  taxa  (classifications)  listed  in 
the  CITES  Appendices, 
(a)  Report  of  the  Chairmen  (Doc. 
11.11.4.1) 

The  Nomenclatiu-e  Committee  does 
not  have  regional  representatives  and 
meets  only  as  needed,  usually  during 
the  meetings  of  the  Plants  and  Animals 
Committee.  The  United  States 
participates  in  all  activities  of  the 
Nomenclature  Committee.  The  current 
Co-chairs  are  Dr.  Marinus  Hoogmoed  (of 
the  Scientific  Authority  of  the 
Netherlands)  for  fauna  (animals),  and 
Dr.  Noel  McGough  (of  the  Scientific 
Authority  of  the  United  Kingdom)  for 
flora  (plants).  Drs.  Hoogmoed  and 
McGough  have  submitted  their  report 
for  consideration  at  COPl  1  in  this 
document.  We  note  with  praise  the 
excellent  work  of  Drs.  Hoogmoed  and 
McGough  on  all  of  these  issues.  For 
fauna,  the  report  details  several  notable 
enquiries  from  the  Parties  on 
nomenclatvu-al  issues,  along  with 
recommendations  for  standard 
references  for  the  following  groups 
(taxa):  crocodiles,  turtles,  tortoises,  and 
tuataras;  chamaeleons;  Cordylid  lizards; 
and  fishes.  For  flora,  the  report 
summarizes  existing  checklists  and  a 
proposed  work  plem  for  the  families 
Cactaceae,  Orchidaceae,  and 
Euphorbiaceae.  various  bulb  genera, 
carnivorous  plants,  and  the  genera  Aloe 
and  Pachypodium. 

(b)  Recommendations  of  the  Committee 
[Doc.  11.11.4.2] 
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This  document  contains 
recommendations  of  the  Nomenclature 
Committee,  as  discussed  in  Doc. 
11.11.4.1.  We  are  still  reviewing  the 
budgetary  requests  and  standard 
references  (proposed  in  Doc.  11.39).  We 
have  not  fully  evaluated  all  of  these 
taxonomic  references.  However,  the 
United  States  tentatively  proposes  to 
support  their  adoption,  pending  input 
during  this  public  comment  process.  We 
invite  the  review  of  these  reports  by 
experts  in  these  taxa.  The  United  States 
proposes  to  support  all  of  the 
recommended  annotations  to  and 
nomenclatural  changes  in  the 
Appendices  in  the  report  (names  used 
for  wild  populations  of  Bos  gams  and 
Bos  mutus,  names  for  genera  of 
chameleons,  names  for  species  of 
Tupinambis,  and  Brachypelma 
nomenclature). 

12.  Evolution  of  the  Convention 

1.  Action  plan  to  improve  the 
effectiveness  of  the  Convention  [Doc. 
11.12.1) 

Document  SC.42.7,  prepared  by  the 
Secretariat,  is  a  report  of  actions  taken 
to  implement  the  Decisions  in  the 
Action  Plan  adopted  by  COPIO.  The 
report,  which  was  presented  and 
discussed  at  the  42nd  meeting  of  the 
Standing  Committee  (SC42),  held  in  late 
September  1999  in  Portugal,  addresses 
all  the  issues  related  to  the  "Action 
Plan,"  including  those  directed  to  the 
Conference  of  the  Parties,  the  Parties, 
the  Animals  and  Plants  Committees, 
UNEP,  and  the  Secretariat. 

At  SC42,  the  Committee 
recommended  that  the  Secretariat 
continue  its  work  on  refining  the 
document,  taking  into  consideration  the 
comments  made  during  the  SC42.  When 
we  completed  this  notice,  we  still  had 
not  received  the  document  for  this 
agenda  item  from  the  Secretariat.  When 
we  receive  the  dociiment  from  the 
Secretariat,  the  United  States  will 
evaluate  it  and  develop  a  negotiating 
position. 

Although  when  we  completed  this 
notice  we  still  had  not  received  the 
refined  document  from  the  Secretariat 
for  this  agenda  item,  the  United  States 
supports  the  activities  and 
recommendations  that  were  described 
in  Document  SC.42.7,  and  we  anticipate 
that  the  United  States  will  support  its 
adoption  by  the  Parties. 

2.  Strategic  Plan  for  the  Convention 
[Doc.  11.12.2] 

At  the  42nd  meeting  of  the  Standing 
Conmiittee,  the  Draft  Strategic  Plan 
(SC42.5,  Annex  1)  was  presented  for 
discussion.  The  Draft  Strategic  Plan 
presents  a  long-range  vision  focused  on 


broad  goals  and  objectives  to  guide  the 
Parties  in  achieving  CITES'  mission. 
The  comments  prepared  by  the  Animals 
and  Plants  Committees  (Annex  2  and  3, 
respectively)  were  also  made  available 
for  review  and  conmient.  The  Working 
Group  revised  the  Draft  Plan  during 
SC42,  taking  into  consideration  the 
comments  made  by  the  Animals  and 
Plants  Committees,  in  addition  to  those 
from  delegates  and  observers.  Doc. 
SC.42.5  Annex  1  (Rev.)  was  presented 
and  approved  by  the  Standing 
Conunittee  for  circulation  to  the  Parties. 
The  Standing  Committee  also  agreed 
that  the  Strategic  Plan  Working  Group 
should  continue  its  work  on  refining  the 
document. 

After  the  meeting,  the  Secretariat  on 
behalf  of  the  Standing  Committee 
distributed  to  the  Parties  Doc.  SC.42.5 
Annex  1  (Rev.)  in  addition  to  a  draft 
Action  Plan  to  implement  the  goals  and 
objectives  identified  in  the  Strategic 
Plan  (Notification  to  the  Parties  No. 
1999/76,  issued  on  October  21. 1999). 
The  Working  Group  met  in  early 
December  to  further  refine  the  Strategic 
Plan  as  well  as  the  Action  Plan  based  on 
comments  received  from  the  Parties  in 
response  to  the  Notification.  When  we 
completed  this  notice,  we  still  had  not 
received  the  documents  from  the 
Secretariat  for  this  agenda  item. 
However,  the  United  States  as  Chair  of 
the  Working  Group,  strongly  supports 
the  goals  and  objectives  in  the  Strategic 
Plan  and  supplemental  Action  Plan  and 
will  work  towards  their  adoption  at 
COPll. 

3.  Co-operation  and  synergy  with  the 
Convention  on  Biological  Diversity 
and  other  biodiversity-related 
conventions  [Doc.  11.12.3] 

At  the  42nd  meeting  of  the  Standing 
Committee  Doc.  SC.42.17  ("Synergy 
Between  the  Biodiversity-related 
Conventions  and  Relations  With  Other 
Organizatioiis")  was  prepared  by  the 
Secretariat,  discussed,  and  noted.  When 
we  completed  this  notice,  we  still  had 
not  received  the  docvunent  for  this 
agenda  item  from  the  Secretariat.  Once 
we  receive  it,  we  will  develop  a 
negotiating  position. 

4.  Improvement  of  the  effectiveness  of 

the  Convention:  financing 
conservation  of  species  of  wild 
fauna  and  flora  [Doc.  11.12.4] 
The  Government  of  France  has 
submitted  this  draft  Resolution  on 
financing  the  conservation  of  wild 
species.  However,  when  we  completed 
this  notice,  we  still  had  not  received  the 
official  translation  of  this  docimient 
from  the  Secretariat.  Once  we  receive 
the  official  translation,  the  United  States 
will  develop  a  negotiating  position. 


13.  Terms  of  Reference  of  Permanent 
Committees  [Doc.  11.13] 

At  its  42nd  meeting,  the  Standing 
Committee  formally  requested  the 
Secretariat  to  review  the  terms  of 
reference  of  existing  inter-sessional 
Committees  and  to  submit  proposals  to 
the  Parties  at  COPll  regarding  the 
structure,  remit,  and  resources  of  each 
Committee,  consistent  with  the  goals 
and  objectives  of  the  CITES  Strategic 
Plan,  and  allowing  sufficient  flexibility 
for  the  operation  of  each  Committee.  We 
expect  Doc.  1 1.13  to  cover  this  issue. 
Once  we  receive  this  document  fit)m  the 
Secretariat,  the  United  States  will 
develop  a  negotiating  position. 

14.  Synergy  with  the  United  Nations 
Food  and  Agricultural  Organization 
[Doc.  11.14] 

This  document  was  sponsored  by  the 
United  States,  and  our  reason  for 
submitting  it  is  discussed  in  the  Federal 
Register  notice  of  February  17,  2000  [65 
FR  8190).  The  United  States  will  work 
for  adoption  of  the  dociunent  and  its 
recommendation  by  the  Parties. 

15.  International  Whaling  Commission 

1.  Relationship  with  the  International 
Whaling  Commission  [  Doc.  11.15.1] 

If  adopted,  this  resolution  would 
direct  CITES  to  make  decisions 
regarding  international  trade  in  whales 
and  whale  products  under  "their  own 
criteria  set  forth  in  Conf.  9.24,  taking 
into  accoimt  (i)  scientific  information 
from  the  rWC  Scientific  Committee  and 
other  sources  and  (ii)  consistency  with 
scientific  requirements  for  the  listing  of 
other  species  in  the  Appendixes  [sic]." 
The  United  States  notes  that  this  is  a 
requirement  of  the  treaty  and  needs  no 
reinforcement  from  a  resolution.  The 
United  States  also  notes  that  the  criteria 
include  not  only  the  biological  status  of 
candidate  species,  but  also  other 
elements,  e.g.,  the  measures  specified  in 
paragraph  2  of  Annex  4  of  Resolution 
9.24.  Thus,  according  to  Annex  4  of  its 
own  criteria,  CITES  should  consider  the 
IWC's  progress  on  management 
measures  in  making  decisions  on 
Appendix  listings. 

The  draft  resolution  also  "urges  that 
the  Parties  apply  the  provisions  for 
international  trade  in  li.sted  species  as 
laid  down  in  the  Convention."  This  is 
also  an  obligation  of  all  Parties  to  the 
Convention  and,  thus,  this  part  of  the 
resolution  is  also  unnecessary. 

Because  the  operative  parts  of  this 
resolution  call  on  the  Parties  to  do 
things  that  are  already  requirements  of 
the  implementation  of  CITES,  the 
United  States  opposes  this  resolution. 
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In  addition,  thf  United  States  has 
noticed  an  error  in  Doc.  11.15.1.  The 
sixth  preambulatory  paragraph  reads  as 
follows: 

Noting  that  a  re  solution,  adopted  at 
the  51st  annual  n  eeting  of  the  IWC  held 
in  May  1999  in  G-enada  by  15  votes  in 
favor,  10  votes  ag  linst  and  9 
abstentions,  obje(  ted  for  the  time  being 
the  downiisting  o  f  any  whales  because 
the  moratorium  v  as  still  in  effect; 

Page  36  of  the  Chairman's  Report  of 
the  51st  Aimual  ^ieeting  (IWC,  1999) 
indicates  that  the  resolution  passed  by 
a  far  wider  margin,  specifically  stating, 
"The  resolution  .  .  .  was  then  adopted, 
with  21  votes  in  f  ivour,  10  against  and 
3  abstentions." 

The  United  Sta  es  has  drawn  the 
attention  of  the  C  TES  Secretariat  to  this 
error  and  request!  d  that  corrected  text 
be  sent  to  the  Par  ies. 

The  United  Sta  es  believes  that  CITES 
should  honor  the  request  for  assistance 
in  enforcing  the  r  loratorium  on 
conunercial  whal  ng.  which  was 
communicated  bj  the  IWC  to  CITES  in 
1978.  This  reques  t  was  answered  by  the 
CITES  Parties  in  I  Resolution  Conf.  2.9, 
which  calls  on  th  t  Parties  to  "agree  not 
to  issue  any  impart  or  export  permit  or 
certificate"  for  introduction  from  the  sea 
under  CITES  for  |  rimarily  commercial 
pmposes  "for  an)  specimen  of  a  species 
or  stock  protectee  from  commercial 
whaling  by  the  In  :ernational  Convention 
for  the  Regulatior  of  Whaling."  These 
complementary  a  :tions  established  a 
strong  relationshi  a  between  the  two 
organizations,  whereby  CITES  has 
agreed  to  reflect  F  VC  decisions  in  its 

I  United  States  has 
proposed  a  resolution  (Doc.  11.15.2)  that 
encourages  the  cc  ntinued  cooperation 
between  CITES  ai  id  the  IWC.  The 
United  States  pre  ers  this  approach  to 
the  issue. 
2.  Reaffirmation  c  f  the  synergy  between 

CITES  and  the  ntemational  Whaling 

Commission  [Dsc.  11.15.2) 

:  was  submitted  by  the 
United  States,  an(  our  reason  for 
submitting  it  is  di  scussed  in  the  Federal 
February  17.  2000  [65 
FR  8190].  The  United  States  will  work 
for  adoption  of  th  j  document. 


16.  Recognition  o 
contribution  madp 
CITES  process  at 
Conference  of  the 


This  document 
submitted  by  the 
proposed  negotia^ng 
discussed  in  the 
of  February  17,  2 
United  States  wil 
the  document  anc 
by  the  Parties. 


the  important 

by  observers  to  the 
neetings  of  the 
Parties  [Doc.  11.16) 


is  a  discussion  paper 
Jnited  States,  and  our 
position  is 
tederal  Register  notice 
(JoO[65FR8190).The 
work  for  adoption  of 
its  recommendations 


Interpretation  and  Implementation  of 
the  Convention 

17.  Consolidation  of  Valid  Resolutions 
[Doc.  11.17) 

This  resolution  includes  the  work  of 
the  Secretariat  to  consolidate  existing 
Resolutions  and  Decisions  of  the 
Conference  of  the  Parties  on 
conservation  of  cetaceans,  trade  in 
cetacean  specimens  and  relationship 
with  the  International  Whaling 
Commission,  enforcement  and 
compliance;  and  non-commercial  loan, 
donation  or  exchange  of  museum  and 
herbarium  specimens.  This  work  was 
mandated  by  Decision  10.60. 

Conservation  of  cetaceans — The 
United  States  notes  that  since  the 
Standing  Committee  is  obligated  to  do 
this  consolidation,  comments  by  some 
Parties  that  this  consolidation  effort 
should  not  be  forwarded  to  the 
Conference  of  the  Parties  were  ruled  out 
of  order.  Two  draft  consolidated 
resolutions  have  been  presented — a 
draft  consolidated  resolution  that 
includes  the  original  text  and  preamble 
of  the  resolutions,  without  textual 
changes,  and  a  revised  version  of  the 
draft  consolidated  resolution  proposed 
by  the  Secretariat  that  takes  the 
comments  of  some  Parties  into  accoimt. 
The  choice  is  between  the  two 
resolutions.  The  United  States  is 
continuing  to  discuss  this  consolidation 
effort  both  internally  and  with  other 
Parties  in  developing  our  proposed 
negotiating  position. 

We  support  the  consolidation  of 
various  enforcement  resolutions,  and 
see  no  substantive  changes  or  negative 
effects  from  the  proposed  consolidation 
of  the  enforcement  resolutions. 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  on 
this  agenda  item  fi"om  the  Secretariat. 
We  are  continuing  to  review  the 
sections  (3  and  3b)  on  the  consolidation 
of  resolutions  concerning  non- 
commercial loan,  donation,  or  exchange 
of  museum  and  herbarium  specimens. 
At  the  42nd  meeting  of  the  Standing 
Committee  we  supported  the 
consolidation  of  resolutions  and  still  do, 
provided  the  new  version  is  "user 
friendly"  and  does  not  "impinge  on  the 
validity"  of  existing  resolutions. 

18.  Interpretation  and  Implementation 
of  Article  III,  Paragraph  5,  Article  IV, 
Paragraphs  6  and  7  and  Article  XTV, 
Paragraphs  4,  5  and  6,  Relating  to 
Introduction  From  the  Sea  [Doc.  11.18) 

Australia  submitted  a  resolution  to 
provide  a  practical  basis  for 
implementing  CITES  when  listed 
species  are  taken  on  the  high  seas 
outside  the  jurisdiction  of  any  country. 


The  Convention  refers  to  this  as 
"introduction  from  the  sea,"  but  is 
silent  on  how  Parties  should  specifically 
implement  trade  controls  in  such 
situations.  The  Australian  resolution 
clarifies  the  term  "introduction  from  the 
sea,"  recommends  a  number  of 
measures  to  assist  Parties  in  the 
monitoring  of  trade  in  listed  marine 
species,  and  suggests  appropriate 
standards  for  documenting  specimens 
that  enter  trade  from  areas  not 
controlled  by  any  country.  The 
resolution  addresses  provisions  of 
Article  XTV  concerning  the  relationship 
between  the  Convention  and  other 
related  international  agreements  that 
entered  into  force  before  CITES  went 
into  effect  and  requests  that  Parties 
submit  information  in  their  annual 
reports  about  specimens  introduced 
from  the  sea  imder  Article  XIV.  The 
resolution  incorporates  the  current 
provisions  of  Resolution  Conf.  10.2  on 
permits  and  certificates  and  Resolution 
Conf.  9.7  on  transit  and  transhipment. 
The  resolution  directs  the  Secretariat  to 
develop  an  appropriate  mechanism  to 
accurately  record  transactions  involving 
specimens  that  are  introduced  from  the 
sea  and  requests  that  the  Secretariat, 
working  with  the  Animals  Committee 
and  relevant  intergovernmental  fisheries 
organizations,  monitor  implementation 
of  the  measures  of  the  resolution.  To 
ensure  effective  international 
cooperation  and  achieve  effective 
implementation  of  the  resolution,  the 
Secretariat  is  directed  to  communicate 
the  provisions  of  the  resolution  to  the 
Food  and  Agriculture  Organization, 
other  intergovernmental  organizations, 
and  the  Secretariat  of  the  U.N. 
Convention  on  the  Law  of  the  Sea. 

The  United  States  strongly  supports 
the  adoption  of  a  resolution  that 
provides  a  stsmdard  interpretation  of 
introduction  from  the  sea,  as  well  as 
develops  basic  measures  for 
implementation  (see  our  Federal 
Register  notice  of  February  17,  2000  [65 
FR  8190)  ).  This  draft  resolution 
submitted  by  Australia  lays  a  solid 
framework  for  the  Parties  to  discuss  and 
consider  the  issue.  However,  a  number 
of  technical  issues  remain  unanswered 
in  this  document.  These  issues  include, 
among  others,  prior  granting  of  a 
certificate  before  landing,  information 
required  on  an  introduction-from-the- 
sea  certificate,  how  to  anticipate  type 
and  quantity  of  catch  to  make  a  non- 
detriment  finding  and  issue  a  certificate 
in  advance  of  specimen  collection, 
clarification  of  procedures  for  transit, 
and  the  issuance  of  certificates  for 
shipments  that  are  split  and/or 
transferred  to  vessels  that  did  not 
harvest  the  specimens.  The  United 
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States  intends  to  support  this  resolution 
as  a  way  to  define  and  frame  the  issue 
of  introduction  from  the  sea,  while 
recognizing  that  developing  a 
mechanism  to  address  the  remaining 
technical  implementation  issues  is 
critical.  The  United  States  would 
support  broadening  operative 
paragraphs  of  the  draft  resolution  to 
ensurethese  issues  are  adequately 
addressed. 

19.  Report  on  National  Reports  Required 
Under  Article  VIII,  Paragraph  7{a),  of  the 
Convention  [Doc.  11.19] 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  on 
this  agenda  item  from  the  Secretariat. 
The  United  States  supports  efforts  to 
encourage  all  Parties  to  submit  annual 
reports,  for  all  species  of  faima  and 
flora,  consistent  with  their  domestic 
legislation.  Each  Party  is  required  by 
CITES  to  submit  an  annual  report 
containing  a  summary  of  the  permits  it 
has  granted  and  the  types  and  numbers 
of  specimens  of  species  in  the  CITES 
Appendices  that  it  has  imported  and 
exported.  Accurate  annual  report  data 
are  essential  to  measure  the  impact  of 
international  trade  on  CITES-listed 
species,  and  it  can  also  be  an  effective 
enforcement  tool,  particularly  when 
imports  into  a  given  country  are 
compared  to  export  quotas  from  other 
countries.  The  United  States  intends  to 
meet  our  obligation  to  submit  our 
aimual  report  by  the  opening  of  COPl  1 . 

20.  Enforcement 

1 .  Review  of  alleged  infractions  and 
other  problems  of  implementation  of 
the  Convention  [Doc.  11.20.1] 

Article  XIII  of  CITES  provides  for  a 
review  of  alleged  infractions  by  the 
Conference  of  the  Parties.  The 
Secretariat  prepares  an  Infractions 
Report  for  each  meeting  of  the  COP, 
which  details  instances  in  which  the 
Convention  is  not  being  effectively 
implemented,  or  where  trade  is 
adversely  affecting  a  species.  The 
United  States  proposes  to  support  the 
Secretariat's  biennial  review  of  alleged 
infractions  by  the  Parties  and  any 
necessary  or  appropriate 
recommendations  to  obtain  wider 
compliance  with  the  terms  of  the 
Convention.  When  we  completed  this 
notice,  we  still  had  not  received  a  copy 
of  the  infractions  report  from  the 
Secretariat,  but  the  United  States  will 
closely  review  it  when  received,  and 
provide  comments  to  the  Secretariat  if 
necessary. 

2.  Implementation  of  Resolutions  [Doc. 
11.20.2] 


At  COPlO  Decision  10.120  was 
adopted  which  directed  the  Secretariat 
to  prepare  a  list  of  Resolutions  in  effect 
so  that  Parties  could  assess  their  level  of 
implementation  and  determine  where 
they  faced  difficulties  implementing 
them.  The  Secretariat  prepared  a  list 
which  was  distributed  with  Notification 
to  the  Parties  No.  987,  and  requested 
information  on  implementation  of 
resolutions.  The  Secretariat  received 
limited  responses  to  their  request  and 
therefore  cannot  complete  the  directed 
analysis  for  the  COP.  The  Secretariat  is 
proposing  in  this  document  to  continue 
the  analysis  of  resolutions  and  their 
implementation  difficulties,  and  present 
this  analysis  to  the  Standing  Conmiittee 
in  2001.  We  support  the  analysis  by  the 
Secretariat  of  resolution  implementation 
and  recognizing  the  difficulties 
encountered  with  specific  resolutions, 
will  support  the  proposed  change  in  this 
document. 

21.  National  Laws  for  Implementation  of 
the  Convention 

1.  National  legislation  project  [Doc. 
11.21.1] 

The  Secretariat  prepared  this 
document  which  provides  a  report  on 
the  progress  of  the  National  Legislation 
Project,  which  was  initiated  pursuant  to 
Resolution  Conf.  8.4.  This  document 
also  outlines  a  legal  capacity-building 
strategy  proposed  by  the  Secretariat  to 
assist  the  Parties  in  the  development  of 
national  legislation  for  the 
implementation  of  CITES.  This  strategy, 
including  the  possibility  to  recommend 
suspensions  of  trade,  was  endorsed  by 
the  Standing  Committee  at  its  42nd 
meeting.  Building  the  capacity  for 
Parties  to  create  solid  national  laws  with 
full  implementation  and  enforcement 
provisions  is  critical.  The  U.S.  supports 
efforts  to  assist  Parties  in  the 
development  of  adequate  measures  to 
implement  the  Convention,  while 
continuing  efforts  begim  at  COP8  (with 
strong  U.S.  support)  to  ensure  that  all 
Parties  adequately  implement  Article 
VIII  of  the  CITES  treaty,  regarding 
adoption  of  implementing  legislation 
with  adequate  enforcement  provisions. 
The  U.S.  prefers  that  priority  be  given 
to  the  Secretariat's  efforts  to  complete 
its  legislative  review  of  the  remaining 
Parties  for  which  this  has  not  been 
done,  and  conduct  a  review  of  the 
national  legislation  of  any  new  Parties 
that  accede  to  the  Convention.  Oiu-  hope 
is  that  the  excellent  work  that  has  gone 
into  this  project  will  continue  to 
provide  encouragement  to  those  Parties 
without  adequate  legislation  to  fulfill 
their  obligations  under  Article  VUI.  In 
implementing  the  strategy  the  U.S. 


supports  the  Secretariat's  intent  to 
conduct  activities  within  existing 
funding  levels  and  as  donor  funds 
become  available.  We  believe  that 
priority  should  be  given  to  those  Parties 
identified  as  having  inadequate 
measures  to  implement  the  Convention 
and  which  also  have  a  high  volume  of 
trade.  The  U.S.  believes  that  the 
Secretariat  should  also  prioritize  efforts 
to  develop  model  provisions  that  can  be 
incorporated  into  national  laws. 
2.  Measures  to  be  taken  with  regard  to 

Parties  without  adequate  legislation 

[Doc.  11.21.2] 

The  Secretariat  prepared  this 
document  which  provides  an  update  on 
the  seven  Parties  that  have  been  engaged 
in  significant  trade  and  whose 
legislation  at  COPlO  failed  to  meet  the 
requirements  for  implementing  CITES. 
It  also  provides  a  draft  decision  on 
measures  that  could  be  taken  in  relation 
to  four  Parties  engaged  in  high  volumes 
of  trade  whose  legislation  was  analyzed 
and  determined  to  be  inadequate.  The 
proposed  decision  lays  out  the  need  for 
the  affected  Parties  to  adopt  adequate 
legislation  by  October  2001.  It  also 
proposes  that  other  Parties  with 
inadequate  legislation  whose  trade 
volume  is  not  high  adopt  adequate 
legislation  before  COPl  2.  We  support 
the  review  of  national  laws  and  strongly 
believe  that  CITES'  effectiveness  is 
undermined  when  Parties  do  not  have 
adequate  national  laws  in  place  for 
implementing  the  Convention.  We  also 
fully  support  the  recommendation  of 
taking  necessary  measures  when  Parties 
continue  to  fail  to  adopt  adequate 
legislation  to  implement  CITES. 

22.  Reporting  of  Seizures  [Doc.  11.22] 

Israel  has  proposed  this  resolution, 
which  recommends  that  Parties  provide, 
in  a  timely  manner,  detailed 
information  on  any  interceptions  or 
seizures  to  the  country  of  origin/export 
and  the  enforcement  unit  of  the 
Secretariat,  as  well  as  detailed 
information  on  arrests  and  prosecutions. 
The  United  States  strongly  supports  the 
concept  of  communication  with  other 
Parties  on  seizures,  arrests,  and 
prosecutions.  The  United  States 
routinely  provides  seizure  information 
as  part  of  its  annual  report  to  the  CITES 
Secretariat  and  information  to 
originating  or  exporting  coimtries  on  a 
case-by-case  basis.  However,  the  United 
States  does  not  believe  that  Parties  have 
the  resources  to  communicate  details  on 
each  seizure,  arrest,  or  prosecution. 
Instead,  the  United  States  would 
propose  to  encourage  Parties  to 
communicate  details  as  soon  as  possible 
for  all  Appendix  I  species  and  major 
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23.  Persistent  Offenders  (Doc.  11.231 
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Party,  and  that  naponal  Management 
Authorities  decline  to  honor  any  CITES 
permit  listing  one|  or  more  of  these    •• 
persistent  offendars.  While  the  United 
States  recognizes  that  the  issuance  of 
CITES  permits  to  persons  or  businesses 
that  continually  violate  the  Convention 
undermines  both  conservation  and 
enforcement  efforts,  by  our  laws,  the 
United  States  would  be  imable  to 
provide  such  a  lis  t  of  persistent 
offenders,  or  prevant  the  importation  of 
any  shipments  with  authentic  and  valid 
permits.  Alternatively,  the  U.S.  would 
urge  Parties  to  se«  k  other  national 
solutions  to  reme(  ly  this  problem.  In  the 
U.S.  an  appUcant  may  be  denied  U.S. 
permits  if  convict  jd,  or  if  they  have 
pleaded  guilty,  fo  ■  a  felony  violation  of 
several  domestic  laws,  including  the 
Lacey  Act  Amendments  of  1981. 
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countries  for  consideration  at  COPll 
involve  such  annotations,  making  such 
a  clarifying  resolution  that  much  more 
necessary.  The  United  States  proposes 
to  support  the  document  submitted  by 
the  Standing  Committee. 

25.  Procedure  for  the  Review  of  Criteria 
for  Amendment  of  Appendices  I  and  n 
[Doc.  11.25] 

The  criteria  for  amending  the  CITES 
Appendices  were  adopted  at  COP9  in 
1994,  in  Resolution  Conf.  9.24,  titled 
"Criteria  for  Amendment  of  Appendices 
I  and  n."  That  resolution  recommends 
the  following:  "that  the  text  and  the 
annexes  of  this  Resolution  be  fully 
reviewed  before  the  twelfth  meeting  of 
the  Conference  of  the  Parties  with 
regard  to  the  scientific  validity  of  the 
criteria,  definitions,  notes,  and 
guidelines  and  their  applicability  to 
different  groups  of  organisms."  The 
Standing  Committee,  with  input  from 
the  Animals  and  Plants  Committees, 
and  assistance  of  the  Secretariat,  has 
developed  a  proposed  procedure  for  the 
Parties  to  use  to  fulfill  this 
recommendation.  When  we  completed 
this  notice,  we  still  had  not  received  the 
final  document.  The  United  States 
supported  the  procedure  developed  in 
consultation  with  the  Animals.  Pljmts, 
and  Standing  Committees,  and  we 
expect  that  the  United  States  will 
support  this  procedure.  The  United 
States  looks  forward  to  input  from 
international  organizations  with 
management  competence  for  certain 
organisms,  such  as  marine  fish  and 
tropical  trees,  but  the  United  States 
considers  it  of  the  highest  importance 
that  any  revision  of  the  CITES  listing 
criteria  remain  a  CITES-driven  process. 

26.  Definition  of  the  Term  "appropriate 
and  acceptable  destinations"  [Doc. 
11.26] 

This  draft  resolution  was  submitted 
by  Kenya  and  addresses  concerns  that 
have  resulted  from  annotations  applied 
to  the  downlisting  of  the  southern  white 
rhinoceros  in  South  Africa  and  African 
elephant  populations  in  Botswana. 
Namibia,  and  Zimbabwe  to  Appendix  II. 
Under  these  annotations,  international 
trade  in  live  animals  was  allowed  to 
"appropriate  and  acceptable 
destinations."  However,  the  annotations 
included  no  guidelines  on  how  to 
determine  if  a  destination  was 
"appropriate  and  acceptable"  and  gave 
no  indication  of  whether  the  exporting 
or  importing  coimtry  was  responsible 
for  making  such  a  determination,  or  if 
the  animals  could  be  subsequently 
reexported.  This  draft  resolution 
provides  a  definition  of  "appropriate 
and  acceptable  destinations"  as  those 


where  the  animals  will  be  humanely 
treated,  free  to  exhibit  normal  behavior, 
and  able  to  contribute  to  the 
conservation  of  their  species  in  the 
wild,  with  priority  being  given  to  other 
range  states.  Only  export  would  be 
allowed,  not  reexport,  and  the 
Management  Authority  of  the  exporting 
coimtry  would  be  responsible  for 
determining  that  the  terms  of  the 
annotation  had  been  met.  The  draft 
resolution  also  includes  guidelines  to 
assist  the  Management  Authority  of  the 
exporting  coimtry  in  making  that 
determination. 

The  United  States  agrees  that  the 
wording  of  these  annotations  is  unclear 
and  believes  an  effort  toward  clarifying 
when  a  destination  is  "appropriate  and 
acceptable"  is  needed.  While  generally 
supportive,  the  United  States  is 
concerned  about  some  aspects  of  the 
draft  resolution  and  continues  to 
evaluate  it. 

27.  Recognition  of  Risks  and  Benefits  of 
Trade  in  Wildlife  [Doc.  11.27] 

This  document  is  a  draft  resolution 
prepared  by  Kenya.  The  United  States 
supports  the  idea  that,  when  effectively 
managed,  international  trade  in  wildlife 
specimens  may  provide  important 
benefits  to  local  communities  and  may 
serve  an  important  management  need. 
The  United  States  also  agrees  that 
achieving  sustainable  levels  of  trade  can 
be  difficult  and  that  illegal  trade  may 
pose  a  serious  threat  to  a  species' 
survival.  The  United  States  agrees  that 
these  are  important  considerations  but 
is  undecided  on  whether  to  support  this 
resolution  as  drafted. 

28.  Quotas  for  Species  in  Appendix  I 

1.  Leopard  (Doc.  11.28.1] 

This  document,  prepared  by  the 
Secretariat,  reports  on  the  use  of  export 
quotas  for  Panthera  pardus  (leopard), 
under  the  provisions  of  Resolution  Conf. 
10.14.  The  document  discusses  the 
requirement  in  the  resolution  that  the 
Secretariat  recommend  to  the  Parties  to 
suspend  imports  of  leopard  hunting 
trophies  from  any  country  with  an 
export  quota  that  has  not  met  the 
reporting  requfrements  of  the  resolution. 
The  Secretariat  believes  that  the 
reporting  requirements  of  the  resolution 
should  be  changed,  however.  The 
United  States  is  still  considering  this 
issue. 

2.  Markhor  [Doc.  11.28.2] 

When  we  completed  this  notice,  we 
still  had  not  received  this  document, 
which  is  to  be  prepared  by  the 
Secretariat,  on  the  implementation  of 
Resolution  Conf.  10.15,  "Establishment 
of  Quotas  for  Markhor  Hunting 
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Trophies,"  which  deals  with  trophy 
export  quotas  for  Capra  falconeri 
(markhor)  from  Pakistan.  The  resolution 
requires  a  report  from  the  Secretariat  on 
implementation  of  this  resolution  by 
Pakistan,  including  the  submission  of  a 
report.  The  United  States  will  evaluate 
the  document  when  it  is  received  and 
develop  a  negotiating  position. 

29.  Trade  in  Bear  Specimens  [Doc. 
11.29] 

This  report  was  prepared  by  the 
Secretariat  in  response  to  Decision  10.65 
which  required  a  report  on  progress 
made  in  controlling  illegal  trade  in  bear 
parts  and  derivatives  (Resolution  Conf. 
10.8).  Decision  10.44  requested  that 
Parties  and  non-Parties  document  and 
quantify  domestic  demand  for  bear  parts 
and  derivatives.  The  information  in 
these  reports,  from  CITES  annual 
reports  and  other  reports  provided  by 
law  enforcement  agencies,  provided  the 
basis  for  the  Secretariat's  report.  Doc. 
11.29  outlines  findings  on  consumer 
demand,  legislation,  enforcement 
factors,  education  and  reduction  of 
demand,  and  conservation.  The 
Secretariat  believes  that  the  guidance 
and  recommendations  of  Resolution 
Conf.  10.8  remain  valid  and  relevant. 
However,  it  does  not  believe  that  illegal 
trade  in  bear  parts  and  derivatives  will 
have  been  significantly  reduced  by 
COPll.  The  Secretariat  suggests  that 
range  and  consumer  countries  still  need 
to  follow  the  recommendations  of  the 
resolution  and  that  the  subject  of 
conservation  of  and  trade  in  bears 
should  continue  to  be  discussed  by  the 
Parties.  The  Secretariat  recommends 
that  a  report  be  required  for  COP12  and 
that  Decision  10.44  be  repealed  and  a 
new  decision  be  agreed  upon  at  COPll. 

The  United  States  proposes  to  support 
the  Secretariat's  report  and 
recommendations  in  Doc.  11.29. 

30.  Conservation  of  and  Trade  in  Tigers 

1.  hnplementation  of  Resolution  Conf. 
9.13  (Rev.)  [Doc.  11.30.1] 

2.  Implementation  of  Decision  10.66 
[Doc.  11.30.2] 

When  we  completed  this  notice,  we 
still  had  not  received  either  of  these 
documents  from  the  Secretariat  for  these 
agenda  items.  When  we  receive  these 
documents  from  the  Secretariat,  the 
United  States  will  evaluate  them  and 
develop  negotiating  positions. 

In  January  1999,  we  hosted  the  CITES 
Tiger  Missions  Technical  Team  in  Los 
Angeles,  California,  as  part  of  its 
investigations  of  tiger  range  and 
consvuner  states.  This  visit  provided  us 
as  well  as  other  relevant  Federal 
agencies,  an  opportunity  to  meet  with 
the  members  of  the  technical  team  and 


outline  law  enforcement  and  public 
outreach  efforts  with  regard  to  tiger 
conservation  in  the  United  States.  The 
team  prepared  a  report  of  its  mission, 
which  was  presented  at  the  42nd 
meeting  of  the  Standing  Committee.  The 
United  States  looks  forward  to 
participating  in  the  next  step  of 
developing  an  action  plan  for  improving 
the  control  of  trade  in  specimens  of  tiger 
and  related  activities. 

In  October  1998,  Congress  passed  the 
Rhinoceros  and  Tiger  Conservation  Act 
of  1998.  This  Act  amended  the  1994  Act 
of  the  same  name  by  inserting  the 
following:  "To  prohibit  the  sale, 
importation,  and  exportation  of 
products  intended  for  human 
consumption  or  application  containing, 
or  labeled  or  advertised  as  containing, 
any  substance  derived  from  any  species 
of  rhinoceros  or  tiger."  The  Act  also 
directs  the  U.S.  Fish  and  Wildlife 
Service  to  develop  and  implement  an 
educational  outreach  program  in  the 
United  States  for  the  conservation  of 
rhinoceros  and  tiger  species.  We  are 
currently  developing  a  draft  interim 
educational  outreach  plan  and,  in  the 
near  future,  will  present  it  to  the  public 
for  comment  in  a  Federal  Register 
notice.  In  the  notice  announcing  our 
draft  plan,  we  will  also  be  seeking 
partnerships  in  carrying  out  the 
activities  of  the  final  plan,  once  it  is 
developed.  The  Service  also  continues 
to  be  active  in  providing  funding  for 
tiger  conservation  worldwide  through 
the  Rhinoceros  and  Tiger  Conservation 
Fund. 

31.  Conservation  of  and  Trade  in 
Elephants 

1.  Experimental  trade  in  raw  ivory  of 
populations  in  Appendix  II  [Doc. 
11.31.1] 

When  we  completed  this  notice,  we 
still  had  not  received  the  document  for 
this  agenda  item  from  the  Secretariat. 
When  we  receive  the  document  from  the 
Secretariat,  the  United  States  will 
evaluate  it  and  develop  a  negotiating 
position. 

2.  Monitoring  of  illegal  trade  and  illegal 
killing  [Doc.  11.31.2] 

When  we  completed  this  notice,  we 
still  had  not  received  the  document  for 
this  agenda  item  from  the  Secretariat. 
When  we  receive  the  document  from  the 
Secretariat,  the  United  States  will 
evaluate  it  and  develop  a  negotiating 
position. 

3.  Revision  of  Resolution  Conf.  10.10 
[Doc.  11.31.3) 

The  document  for  consideration  was 
submitted  by  Kenya  and  India.  The 
document  emphasizes  a  need  to  revise 
Resolution  Conf.  10.10  due  to  apparent 


inconsistencies  in  the  requirements  of 
Resolution  Conf  10.10  as  they  related  to 
Decision  10.1. 

The  United  States  is  undecided  on 
whether  it  will  support  the  proposed 
resolution  from  Kenya  and  India.  The 
United  States  is  continuing  to  evaluate 
this  issue,  and  develop  a  policy  position 
on  this  proposed  resolution. 
4.  Non-commercial  disposal  of  ivory 
stockpiles  [Doc.  11.31.4) 
The  document  was  submitted  by 
Kenya.  The  document  emphasizes  the 
need  to  revise  the  process  for  the 
noncommercial  disposal  of  ivory 
stockpiles  that  was  established  under 
the  terms  of  Decision  10.2.  We  are 
undecided  on  whether  the  United  States 
will  support  this  proposed  resolution, 
and  we  will  continue  to  consider  it  and 
gather  relevant  information  in  order  to 
develop  a  negotiating  position. 

32.  Conservation  of  and  Trade  in 
Rhinoceroses  [Doc.  11.32] 

The  Secretariat  prepared  this 
document.  The  United  States  agrees 
with  the  decision  taken  at  the  42nd 
meeting  of  the  Standing  Committee  not 
to  fund  the  work  outlined  in  the  report 
on  the  workshop  to  develop 
standardized  indicators  to  measure  the 
success  of  rhinoceros  conservation 
measures  in  the  context  of  CITES 
Resolution  Conf.  9.14.  The  United 
States,  however,  strongly  supports 
Resolution  Conf.  9.14.  Furthermore,  the 
United  States  continues  to  support 
efforts  in  both  range  states  and 
consumer  states  to  control  the  illegal 
trade  in  rhinoceros  horn. 

From  1996  through  1999,  the  U.S. 
Fish  and  Wildlife  Service,  through  the 
Rhinoceros  and  Tiger  Conservation 
Fund,  awarded  80  grants  (totaling 
US$1,437,000)  in  12  countries  for  rhino 
and  tiger  conservation.  Through  this 
fund,  we  will  continue  to  support 
critical  international  conservation 
efforts  in  nations  whose  activities 
directly  affect  rhinoceros  and  tiger 
populations.  With  regard  to  the 
Secretariat's  recommendation  in  Doc. 
11.32,  the  United  States  does  not  feel 
that  it  would  be  appropriate  to  repeal 
Resolution  Conf.  9.14.  However,  the 
United  States  believes  that  revising  this 
resolution  along  the  lines  of  the 
revisions  made  to  Resolution  Conf.  9.13, 
with  regard  to  the  conservation  of  and 
trade  in  tigers  at  COPIO,  would  be 
appropriate. 

33.  Exports  of  Vicuiia  Wool  and  Cloth 
[Doc.  11.33] 

At  COP6,  certain  populations  of  the 
vicuna  (Vicugna  \icugna]  in  Chile  and 
Peru  were  transferred  from  Appendix  I 
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34.  Conservation  a  "and  Control  of 
Trade  in  Tibetan  A  ntelope  (Doc.  11.34] 

The  People's  Republic  of  China 
submitted  this  dodument  as  part  of  their 
ongoing  efforts  to  |  >romote  international 
cooperation  to  con  serve  the  Appendix  I- 
listed  Tibetan  ante  ope  [Pantholops 
hodgsonii).  Wild  populations  of  Tibetan 
antelope  on  the  Til  )etan  Plateau  have 
been  subjected  to  1  leavy  poaching  for 
their  wool,  called  !  hahtoosh,  which  is 
smuggled  to  India,  woven  into  high- 
fashion  shawls  in  1  he  State  of  Jammu 
and  Kashmir,  and  llegally  exported 
aroimd  the  world.  An  International 
Workshop  on  the  ( lonservation  and 
Control  of  Trade  ir  Tibetan  Antelope 
was  held  in  Xininj ,  China,  in  October 
1999.  Participants  af  the  International 
Workshop,  including  two 
representatives  of  he  Fish  and  Wildlife 
Service,  adopted  a  consensus 
declaration,  the  ">  ining  Declaration," 
which,  among  othdr  things,  calls  for 
COPll  to  adopt  a  lesolution  urging  all 
Parties  to  strength!  in  law  enforcement  to 
control  trade  in  pa  rts  and  derivatives  of 
Tibetan  antelope,  dspecially  shahtoosh. 
An  early  draft  of  \i  lis  resolution  was 
presented  to  partic  ipants  of  the 
International  Worl  ^hop  for  comment. 
The  draft  more  or  ess  reflects  the 
content  of  the  "Xiiiing  Declaration"  and, 
if  adopted  and  imj  lemented,  would 
contribute  positive  ly  to  conservation  of 
wild  populations  (  f  the  Tibetan 
antelope.  The  Unii  ed  States  intends  to 
support  an  approp  riately  edited  version 
of  this  Resolution  it  COPll. 


35.  Trade  in  Freshtvater 
Tortoises  to  and  ir 
11.35] 


This  document 
that  was  cosponso|-ed 
the  United  States 
submitting  it  is  di^ussed 


Turtles  and 
Southeast  Asia  [Doc. 


a  discussion  paper 
by  Germany  and 
md  our  reason  for 

in  the  Federal 


Register  notice  of  February  17,  2000  [65 
FR  8190].  The  United  States  will  work 
for  adoption  of  the  document  and  its 
recommendations  by  the  Parties. 

36.  Trade  in  Seahorses  and  Other 
Members  of  the  Family  Syngnathidae 
[Doc.  11.36] 

This  document  is  a  discussion  paper 
and  was  cosponsored  by  Australia  and 
the  United  States.  Oui  proposed 
negotiating  position  is  discussed  in  the 
Federal  Rej^er  notice  of  February  17, 
2000  [65  FR  8190].  The  United  States 
will  work  for  adoption  of  the  document 
and  its  recommendations  by  the  Parties. 

37.  Identification  and  Reporting 
Requirements  for  Trade  in  Specimens  of 
Hard  Coral  [Doc.  11.37] 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  on 
this  agenda  item  from  the  Secretariat.  At 
COPlO  the  United  States  submitted  a 
resolution  on  coral  identification  and 
reporting  at  the  request  of  the  Animals 
Committee.  The  proposed  resolution 
was  not  adopted  by  the  Parties.  The 
issue  remained  a  concern  of  the 
Animals  Committee  and  a  working 
group,  which  included  the  United 
States,  was  formed  to  develop  solutions 
to  the  problem  of  recording  coral  sand, 
gravel,  and  live  rock  in  international 
trade,  as  well  as  the  identification  of 
these  commodities.  The  United  States 
strongly  supports  efforts  to  simplify  the 
coral  identification  and  reporting 
process,  however,  the  United  States  is 
concerned  that  some  of  the  proposed 
solutions  in  this  resolution  merely 
eliminate  CITES  controls  on  certain 
commodities.  The  United  States  is 
firmly  engaged  in  the  issue  of  coral  reef 
conservation,  including  the  role  of 
trade,  and  proposes  to  support  only 
those  efforts  that  do  not  weaken  CITES 
controls  for  coral. 

38.  Timber  Species 

1 .  Report  from  the  Secretariat  [Doc. 

11.38.1] 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  on 
this  agenda  item  from  the  Secretariat.  At 
COPlO  the  Parties  adopted  several 
Decisions  on  timber  species.  Decision 
10.130  requires  the  Secretariat  to 
investigate  the  reasons  for  non-reporting 
by  Parties  on  CITES  timber  trade, 
particularly  by  importing  countries,  to 
investigate  the  extent  to  which  Parties 
have  informed  the  timber  traders  in 
their  countries  of  CITES  procedures, 
and  to  report  back  on  these  issues  at 
COPll.  The  United  States  supports  this 
process.  The  United  States  reports  U.S. 
trade  in  CITES  timber  species  in  our 
CITES  annual  reports,  and  we  have 


worked  with  the  U.S.  Department  of 
Agriculture  (USDA)  over  the  last  several 
years  to  inform  timber  traders  and 
producers  in  the  United  States  and 
abroad  of  CITES  procedures  and 
requirements.  For  example,  at  the  9th 
meeting  of  the  Plants  Committee  in  June 
1999,  the  USDA's  Forest  Service 
presented  a  draft  brochure  that  it 
prepared  with  the  help  of  the  Service, 
the  U.S.  Department  of  State,  and  the 
International  Wood  Products 
Association,  aimed  at  providing  timber 
traders  and  producers  worldwide  with  a 
better  understanding  of  CITES. 

Under  Decision  10.134,  the  Secretariat 
will  also  report  at  COPl  1  on  the 
implementation  of  the  special 
procedures  regarding  time  validity  and 
change  of  destination  for  permits  issued 
for  timber  species  and  provide 
recommendations  on  whether  or  not 
these  special  procedures  should  be 
maintained.  We  have  reviewed  our 
annual  report  records  on  U.S.  timber 
species  trade  since  COPlO,  and  we  have 
determined  that  no  CITES  documents 
with  a  change  in  destination  or  a  change 
in  the  time  validity  were  presented  for 
clearance  at  U.S.  ports  of  import  during 
this  time  period.  If  the  Secretariat's 
report  shows  that  the  other  Parties  also 
have  not  cleared  any  CITES  timber 
documents  showing  a  change  in 
destination  or  a  change  in  the  time 
validity,  then  the  United  States  would 
support  not  maintaining  these  special 
procedures  for  timber  species. 
2.  Progress  in  the  conservation  of 

Swietenia  macrophylla  (bigleaf 

mahogany)  [Doc.  11.38.2] 

Brazil  has  proposed  including  bigleaf 
mahogany  as  an  agenda  item  for 
discussion.  This  inclusion  will  provide 
the  Parties  an  opportunity  to  discuss 
progress  in  the  conservation  of 
Swietenia  macrophylla  since  COPlO.  At 
COPlO,  during  discussions  in  Plenary, 
Brazil  offered  to  host  a  Mahogany 
Working  Group  meeting  that  would 
examine  the  conservation  status  of  the 
species,  including  related  forest  policies 
and  management  and  international 
cooperation  and  trade,  and  make 
recommendations  accordingly.  Brazil 
submitted  Doc.  11.38.2,  a  summary 
report  of  the  meeting  of  the  Mahogany 
Working  Group,  hosted  in  Brasilia, 
Brazil,  in  Jime  1998.  We  will  work 
closely  with  other  Federal  agencies  and 
intend  to  develop  for  submission  an 
informational  document  outlining  the 
United  States'  views  on  the  issue, 
actions  under  way  to  conserve  the 
species,  and  some  useful 
recommendations.  The  United  States 
appreciates  Brazil's  efforts  and  looks 
forward  to  increased  efforts  to  foster  the 
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conservation  of  this  species,  both 
generally  and  in  the  CITES  context 
specifically. 

39.  Standard  Nomenclature  [Doc.  11.39] 

This  document  was  prepared  by  the 
Secretariat  based  on  the  reports  of  the 
co-Chairs  of  the  Nomenclature 
Committee  (Documents  11.11.4.1  and 
11.11.4.2).  The  document  is  a  draft 
resolution  on  standard  nomenclatiu-e. 
The  draft  resolution  adopts  additional 
standard  references  for  crocodiles, 
tiutles,  tortoises,  tuataras,  snakes, 
chameleons,  lizEirds  in  the  family 
Cordylidae,  Tupinambis  species,  fish, 
and  plants  in  the  genera  Aloe  and 
Pachypodium.  We  have  not  fully 
evaluated  all  of  these  taxonomic 
references.  However,  the  United  States 
tentatively  proposes  to  support  their 
adoption,  pending  input  during  this 
public  comment  process.  We  invite  the 
review  of  these  references  by  experts  in 
these  taxa. 

40.  Assistance  to  Scientific  Authorities 
for  Making  Non-detriment  Findings 
[Doc.  11.40] 

The  CITES  treaty  requires  scientific 
non-detriment  findings  for  all  exports 
and  introductions  ft-om  the  sea  for 
CITES-listed  species,  and  for  all  imports 
of  Appendix  I  species.  It  is  vital  for 
species  conservation  that  scientifically 
based  non-detriment  findings  are 
provided  prior  to  issuance  of  permits, 
and  that  these  findings  are  based  on 
biologically  sound  information.  The 
Parties  have  recognized,  and  the  United 
States  agrees,  that  the  conservation  of 
species  subject  to  international  trade 
would  benefit  greatly  from  increased 
attention  to  the  issuance  of  non- 
detriment  findings.  Towards  that  end, 
we  worked  closely  with  the  lUCN — the 
World  Conservation  Union,  which 
convened  two  international  workshops 
to  "Develop  Guidance  on  the  Making  of 
Non-Detriment  Findings."  held  in  Hong 
Kong  in  October  1998  and  the  United 
Kingdom  in  October  1999.  The  United 
States  provided  funding  for  the 
workshops  through  the  U.S.  Department 
of  State  annual  funding  to  lUCN.  Our 
Office  of  Scientific  Authority  was  an 
invited  participant  at  both  workshops, 
as  a  representative  on  the  Animals 
Committee,  as  were  several 
representatives  fi'om  the  Animals  and 
Plants  Committees  and  Scientific 
Authorities  from  several  countries.  This 
was  the  first-ever  opportunity  to 
develop  an  international  consensus  on 
the  CITES  scientific  decision-making 
process.  The  workshops  were  very 
productive  and  produced  several  useful 
documents,  including  a  report,  checklist 
for  the  Parties,  and  material  to  be  used 


in  training.  When  we  completed  this 
notice,  we  still  had  not  officially 
received  the  document  on  this  agenda 
item,  but  we  have  seen  and  commented 
on  the  drafts,  and  we  anticipate  that  the 
United  States  will  fully  support  it. 

41.  Significant  Trade  in  Appendix-II 
Species 

1 .  Implementation  of  Resolution  Conf. 
8.9  [Doc.  11.41.1] 

This  issue  pertains  to  the 
implementation  of  Resolution  Conf.  8.9, 
"The  Trade  in  Wild-caught  Animal 
Specimens."  This  ongoing  process  is 
carried  out  by  the  Animals  Committee, 
whereby  trade  in  selected  Appendix  II, 
wild-caught  animal  species  subject  to 
high  levels  of  international  trade  is 
reviewed  for  sustainability.  Based  on 
analyses  of  biology  and  trade,  the 
Animals  Committee  consults  with  range 
countries  and  makes  recommendations 
such  as  trade  quotas,  request  for  non- 
detriment  findings,  or  field  studies. 
Affected  Parties  must  report  their 
progress  in  satisfying  the 
recommendations  to  the  Secretariat. 
Unsatisfactory  compliance  may  result  in 
a  recommendation  from  the  Secretariat 
to  the  Standing  Committee  for 
implementing  strict  measures  such  as 
trade  suspensions.  The  essence  of  this 
resolution  and  this  process  is 
implementation  of  CITES  Article  IV, 
specifically  dealing  with  the  required 
non-detriment  findings.  This  process 
has  been  an  extremely  successful, 
resulting  in  benefits  for  species 
conservation.  When  we  completed  this 
notice,  we  still  had  not  received  this 
document,  which  we  surmise  will  be  a 
report  of  the  Secretariat  on 
implementation  of  this  resolution  since 
COPIO. 

2.  Revision  of  Resolution  Conf.  8.9  [Doc. 
11.41.2] 

The  Animals  and  Plants  Committees 
have  cooperated  closely  since  COPlO  to 
develop  proposed  amendments  to 
Resolution  Conf.  8.9  that  will  both 
include  plants  in  the  process  and 
improve  implementation.  The  Plants 
Committee  submitted  several  proposed 
amendments  for  consideration  by  the 
Animals  Committee,  which  provided  its 
views  and  input  to  the  Plants 
Committee  and  the  Secretariat.  This 
docimient  was  prepared  by  the 
Secretariat  on  behalf  of  the  Animals  and 
Plants  Committees  and  contains  draft 
revisions  to  Conf.  8.9.  We  provided 
detailed  comments  and  suggestions  on 
these  proposed  revisions  of  this  vital 
resolution.  The  document  also  contains 
a  proposed  Decision  that  will  direct  the 
work  of  the  Animals  and  Plants 
Committee  in  implementing  this 


resolution.  We  have  not  yet  fully 
reviewed  the  document,  but  the 
proposed  U.S.  position  is  to  support  it, 
possibly  with  some  minor  technical 
amendments. 

42.  Trade  in  Specimens  of  Species 
Transferred  to  Appendix  II  Subject  to 
Annual  Export  Quotas  [Doc.  11.42] 

This  document  refers  to  populations 
of  species  transferred  to  Appendix  II 
with  a  quota  on  exports,  as  a 
precautionary  action.  Parties  are 
required  to  report  on  their  exports  under 
these  COP-approved  quotas,  and  this 
document  provides  the  Secretariat  an 
opportunity  to  comment  on  which 
Parties  have  and  have  not  submitted  the 
required  reports.  When  we  completed 
this  notice,  we  still  had  not  received 
this  document.  The  United  States  will 
develop  its  position  after  the  dociunent 
has  been  received  and  reviewed. 

43.  Amendment  of  Resolution  Conf. 
5.10  on  the  Definition  of  "primarily 
commercial  purposes"  [Doc.  11.43] 

This  draft  resolution,  submitted  by 
the  Republic  of  South  Africa,  would 
amend  parts  of  Resolution  Conf.  5.10 
and  change  the  interpretation  by  Parties 
of  the  term  "primarily  commercial 
purposes."  Article  III  of  the  Convention 
requires  that  a  Management  Authority  of 
the  importing  country  issue  an  import 
permit  or  certificate  of  introduction 
from  the  sea  for  specimens  of  Appendix- 
I  species  only  if  satisfied  that  the 
specimens  are  not  to  be  used  for 
primarily  commercial  purposes.  In 
1985,  the  Parties,  recognizing  that 
interpretation  of  this  term  varied 
significantly  among  Parties,  adopted 
Resolution  Conf.  5.10  to  help  Parties 
evaluate  whether  an  import  could  be 
considered  "primarily  commercial."  It 
defined  the  term  "commercial"  and 
provided  general  principles  and 
examples  to  guide  the  Parties  in 
assessing  the  commerciality  of  intended 
use  of  specimens  to  be  imported. 

The  proposed  resolution  changes  the 
definition  of  the  term  "primarily 
commercial  purposes."  The  proposed 
resolution  requires  a  consideration  of 
the  benefits  of  a  transaction  to  the 
exporting  country  when  evaluating  the 
commercial  nature  of  an  import  permit 
for  Appendix  I  specimens.  It  allows 
Parties  to  consider  an  import  "not  for 
primarily  commercial  purposes"  even  if 
it  is  commercial,  if  there  is  a 
conservation  benefit  in  the  exporting 
country.  Parties  would  be  asked  to 
consider  the  translocation  of  wild 
specimens  of  AppendLx-I  species  to 
private  lands,  such  as  game  farms  and 
ranches,  as  not  primarily  commercial  if 
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the  interest  for  coi  servation  is 
demonstrated  and  predominant. 

While  the  Unite  1  States  is 
sympathetic  to  the  need  to  provide 
resources  for  conservation  of  species  in 
the  wild,  this  prop  osed  resolution  is  not 
consistent  with  CI  FES,  and  the  United 
States  proposes  to  oppose  it.  This 
resolution  would  ( Teate  loopholes  for 
commercial  trade  n  specimens  of 
Appendix-I  species,  which  violates  the 
treaty  and  could  1<  ad  to  significant  harm 
to  populations  in  the  wild.  Article  II, 
paragraph  1  of  CFIES  states,  in  regard  to 
Appendix-I  species.  "Trade  in 
specimens  of  thes*  i  species  must  be 
subject  to  particul  irly  strict  regulation 
in  order  not  to  enc  anger  further  their 
survival  and  must  only  be  authorized  in 
exceptional  circumstances."  This 
resolution  is  not  ci  msistent  with  that 
article  of  the  treaty .  As  drafted,  the 
resolution  also  do(  s  not  comply  with 
Article  III  of  the  tn  saty,  which  requires 
that  the  importing  Management . 
Authority  be  satisf  ed  that  the  purpose 
of  the  import  is  nojt  for  primarily 
commercial  purposes.  Whether  a 
conservation  benefit  exists  for  the 
species  is  part  of  ti  le  "non-detriment" 
finding  made  by  tl  e  Scientific 
Authorities  of  the  sxporting  and 
importing  countri*  s,  not  part  of  the 
determination  as  ti )  whether  a 
transaction  is  for  p  rimarily  commercial 
purposes. 


44.  Bushmeat  as  a 
Management  Issue 


Trade  and  Wildlife 
[Doc.  11.44] 


This  document  i  s  a  discussion  paper 
submitted  by  the  I  nited  Kingdom.  The 
United  States  reco  jnizes  that  the  illegal 
international  commercial  trade  in 
African  bushmeat  boses  a  serious  threat 
to  the  survival  of  nimierous  protected 
species,  including'elephants  and  the 
great  apes.  FurtheB,  commercial-level 
bushmeat  himting  threatens  both  CITES 
and  non-Cut S  sp  jcies.  Because  much 
of  the  illegal  comr  lercial  trade  involves 
CITES-hsted  speci  bs  and  occurs 
between  CITES  m(  mber  coimtries, 
CITES  is  an  appro  iriate  forum  for 
discussing  this  iss  le.  However,  the 
United  States  beli(  ves  that  it  is 
important  to  limit  this  discussion  to  the 
aspects  of  the  largor  bushmeat  issue  that 
can  be  addressed  within  the  scope  of 
CITES.  Therefore,  the  United  States 
supports  the  idea  i  if  a  discussion  on  the 
issue  of  commerci  d  African  bushmeat 
trade  but  believes  that  the  United 
Kingdom's  docum  3nt  is  too  broad.  We 
appreciate  that  the  United  Kingdom  is 
calling  attention  t(  >  this  issue,  and  we 
anticipate  being  a<  tively  involved  in 
discussions  on  the  topic  at  COPll. 


45.  Amendment  of  Resolution  Conf.  9.6 

1.  Concerning  diagnostic  samples, 
samples  for  identification,  research 
and  taxonomic  purposes  and  cell 
cultiires  and  serum  for  biomedical 
research  [Doc.  11.45.1] 
This  proposed  amendment  to 
Resolution  Conf.  9.6  on  trade  in  readily 
recognizable  parts  and  derivatives  was 
submitted  by  Switzerland,  Germany, 
and  the  United  Kingdom.  If  this 
resolution  is  adopted,  the  Parties  would 
agree  that  certain  tissues  are  not  readily 
recognizable.  These  tissues  include 
extracted  and  purified  DNA;  samples  of 
blood,  hair,  feather,  and  other  tissues 
(fresh  or  preserved,  not  including  live 
gametes  and  embryos)  sent  to 
laboratories  for  diagnostic, 
identification,  research,  and  taxonomic 
purposes,  with  the  aim  of  species' 
conservation,  in  quantities  required  to 
properly  perform  DNA  analyses,  sexing 
of  individual  specimens,  and  in  vivo  or 
post  mortem  veterinary  diagnoses;  and 
cell  cultm-es  and  serum  for  biomedical 
research  and  the  production  of 
immimological  products.  This 
designation  would  allow  such  samples 
to  be  shipped  across  international 
boundaries  without  any  CITES 
documents. 

The  United  States  recognizes  that  the 
timely  movement  of  scientific  research 
specimens  can  benefit  the  conservation 
of  protected  species  and  acknowledges 
that  CITES  permitting  requirements 
should  be  simplified  for  these  type  of 
samples.  However,  the  United  States 
plans  to  oppose  this  amendment  of 
Resolution  Conf.  9.6,  but  work  toward 
other  approaches  that  could  be 
considered  (see  next  paragraph).  The 
United  States  is  concerned  that  this 
proposed  resolution  uses  the  purpose  of 
the  trade  as  the  basis  for  whether 
specimens  are  considered  readily 
recognizable,  rather  than  limiting  such  a 
determination  to  characteristics  of  the 
specimens  themselves.  To  treat  such 
samples  as  not  readily  recognizable 
parts  and  derivatives  could  set  a 
precedent  that  could  potentially 
imdermine  the  effectiveness  of  the 
Convention  and  species'  conservation. 
The  resolution  does  not  address 
whether  samples  from  wild  specimens 
have  been  collected  legally  and  in 
conjunction  with  the  conservation 
agencies  in  the  country  of  origin,  or 
whether  they  were  collected  by  persons 
with  appropriate  expertise  to  ensure 
that  collection  methods  do  not  pose  an 
unnecessary  risk  to  animals,  especially 
Appendix-I  species.  It  apparently  would 
allow  the  import  of  such  Appendix  I 
specimens  for  commercial  purposes. 
Resolution  Conf.  5.10,  recommends  that 


trade  in  biomedical  specimens  be 
subject  to  close  scrutiny  and  presumed 
to  be  commercial.  If  adopted,  the 
proposed  resolution  could  eliminate 
controls  on  this  conunercial  trade  in 
Appendix-I  species  for  all  specimens 
except  live  animals.  In  addition,  the 
resolution  raises  implementation  issues. 
It  does  not  define  "other  tissues"  and 
does  not  address  how  a  country  would 
determine  that  samples  meet  the 
circumstances  outlined  in  the 
resolution,  that  is,  ensure  that  the 
samples  to  be  traded  are  exempted 
tissues,  are  being  used  for  one  of  the 
specified  purposes,  and  are  in  quantities 
appropriate  for  the  type  of  analysis. 
"The  United  States  is  evaluating  a 
number  of  provisions  the  Parties  could 
consider  to  assist  in  streamlining  the 
movement  of  biological  tissue  samples. 
First,  the  Parties  could  agree  to  exempt 
from  CITES  requirements  synthetically 
derived  DNA  that  contains  no  part  of 
the  original  template.  This  action  would 
differentiate  between  DNA  extracted 
directly  from  blood  or  tissue  samples 
and  synthetically  derived  DNA,  but 
would  not  open  the  discussion  to  other 
parts  and  products  that  could  be 
exempted  from  CITES  requirements. 
Second,  the  Parties  could  consider 
whether  to  amend  Resolution  Conf.  2.14 
on  the  noncommercial  loan,  donation, 
or  exchange  of  museimi  and  herbarium 
specimens  to  include  preserved  samples 
to  be  used  for  diagnostic,  identification, 
research,  or  taxonomic  purposes  when 
between  registered  institutions.  The 
Parties  would  need  to  consider  a 
nimiber  of  practical  implementation 
issues,  such  as  whether  samples  could 
be  completely  destroyed  during  analysis 
or  whether  a  portion  of  each  sample 
would  need  to  be  maintained  for  future 
scientific  reference.  The  Parties  could 
also  consider  treating  serial  cultured 
cell  lines  as  a  form  of  asexual 
propagation  that  could  qualify  for  the 
exemptions  of  Article  VII,  paragraphs  4 
and  5,  even  for  biomedical  purposes. 
Whether  other  types  of  specimens  could 
also  qualify  as  artificially  propagated  or 
bred  in  captivity  could  also  be 
investigated.  The  United  States 
welcomes  suggestions  on  other 
approaches  that  could  be  considered  for 
the  movement  of  tissue  samples. 
2.  Concerning  final  cosmetic  products 
containing  caviar  [Doc.  11.45.2] 
This  resolution,  submitted  by 
Germany  and  Switzerland,  recommends 
that  Resolution  Conf.  9.6  (Trade  in 
Readily  Recognizable  Parts  and 
Derivatives)  be  amended  to  eliminate 
CITES  controls  for  cosmetic  products 
containing  caviar.  The  United  States 
opposes  this  proposed  amendment  to 
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Resolution  Conf.  9.6  and  is  concerned 
about  this  attempt  to  eliminate  controls 
on  commodities  that  may  contain  only 
small  quantities  of  wildlife  by 
considering  that  they  are  not  readily 
recognizable.  The  precedent  that  could 
be  set  by  adoption  of  this  amendment 
could  extend  beyond  the  legal 
movement  of  Appendix  II  sturgeon 
caviar.  There  is  no  apparent  difference 
in  the  recognition  of  this  type  of 
commodity  than  for  any  other  cosmetic 
product  or  other  processed  products 
including  medicinal  or  food  items  that 
contain  small  quantities  of  CITES-listed 
wildlife  or  plants.  The  United  States 
proposes  that  Parties  work  on 
streamlining  the  permitting  and  control 
process  regulating  the  international 
trade  in  these  products  rather  than 
eliminate  CITES  controls. 

46.  Cross-border  Movements  of  Live 
Animals  for  Exhibition  [Doc.  11.46] 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  on 
this  agenda  item  from  the  Secretariat.  As 
outlined  in  our  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190),  the 
United  States  has  a  strong  interest  in 
making  the  current  resolution  on 
transborder  movements  of  live-animal 
exhibitions  (Resolution  Conf.  8.16)  work 
better.  When  we  receive  the  relevant 
document  from  the  Secretariat,  the 
United  States  will  review  it  and  develop 
a  negotiating  position. 

47.  Revision  of  Resolutions  on  Ranching 
and  Trade  in  Ranched  Specimens  [Doc. 
11.47) 

At  its  15th  meeting  Quly  1999),  the 
Animals  Committee  agreed  upon  a  draft 
resolution  that  would  amend  Resolution 
Conf.  10.18  on  ranching  and  trade  in 
ranched  specimens,  by  incorporating 
the  remaining  elements  of  Resolution 
Conf.  5.16  (Rev.),  on  the  marking  of 
ranched  specimens  in  trade.  This  text 
will  be  submitted  to  the  meeting  of  the 
COP  by  the  Secretariat,  on  behalf  of  the 
Animals  Committee.  Participants  at  that 
meeting  raised  concerns  about  the  many 
different  management  techniques  used 
in  ranching  and  their  implications  for 
non-detriment  findings,  the  need  for 
increased  monitoring  of  specimens 
released  into  the  wild,  and 
interpretation  of  the  terms  "uniform 
marking  system"  and  "year  of 
production."  - 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  for 
this  agenda  item  from  the  Secretariat. 
When  we  receive  the  document  from  the 
Secretariat,  the  United  States  will 
evaluate  it  and  develop  a  negotiating 
position. 


48.  Registration  of  Operations  Breeding 
Specimens  of  Appendix  I  Species  in 
Captivity  for  Commercial  Purposes 
[Doc.  11.48] 

At  COPlO  the  Parties  discussed  the 
issue  of  registration  of  facilities  breeding 
Appendix  I  species  in  captivity  for 
commercial  pvuposes  and  if  a  need 
exists  to  amend  or  revise  Resolution 
Conf.  8.15.  This  issue  pertains  to 
implementation  of  Article  VII  of  the 
treaty.  At  COPlO  the  Parties  adopted 
Decision  10.77,  which  instructed  the 
Animals  Committee  to  "examine  the 
effectiveness  of  and  the  need  for  the 
existing  registration  system  for 
■  operations  breeding  specimens  of 
Appendix  I  species  in  captivity  for 
commercial  purposes."  The  same 
Decision  also  called  upon  the  Animals 
Committee  to  consider  the  proposed 
definition  of  "bred  in  captivity  for 
commercial  purposes."  In  addition. 
Resolution  Conf.  10.16  asked  the 
Animals  Committee  to  develop  a  list  of 
species  that  are  commonly  bred  in 
captivity  to  the  second  or  following 
generations.  These  issues  have  been 
very  controversial,  as  a  great  deal  of 
misunderstanding  has  occurred.  They 
were  all  discussed  at  great  length  at  the 
14th  and  15th  meetings  of  the  CITES 
Animals  Committee.  The  U.S. 
Government,  through  our  offices,  has 
worked  actively  on  these  issues  since 
COPlO. 

In  terms  of  the  registration  of  facilities 
(Resolution  Conf.  8.15),  the  United 
States'  views  and  comments  on  this 
issue  have  focused  on  practical 
solutions  to  problems  related  to  the 
registration  of  commercial  breeding 
operations,  including  streamlining  the 
process  when  feasible,  allowing  for  and 
encouraging  range  state  consultation, 
and  defining  breeding  for  commercial 
purposes,  while  at  the  same  time 
supporting  range  countries  and  their 
concerns,  particularly  regarding  the 
legality  of  origin  of  the  founder  stock  of 
captive  animals.  Some  countries 
support  repealing  the  registration 
requirement  altogether.  After 
consultations  with  Mexico  and  Canada, 
we  note  that  all  countries  in  North 
America  support  retention  of  some 
registration  procedure,  particularly  to 
provide  opportiinities  for  range  state 
input. 

In  terms  of  the  "conunonly  bred"  list 
of  species,  a  great  deal  of 
misunderstanding  has  developed 
concerning  the  meaning  of  paragraph 
(b)(ii)(C)(2)(a)  of  Resolution  Conf.  10.16. 
This  refers  to  species  commonly  bred  in 
captivity  throughout  the  world,  and  we 
are  asked  to  determine  which  species, 
on  a  global  basis,  meet  the  bred-in- 


captivity  criteria  of  Resolution  Conf. 
10.16  and  qualify  for  the  exemption  of 
Article  VII,  paragraph  5.  A  working 
group  of  the  Animals  Conmiittee  was 
established  on  this  issue,  chaired  by 
Chile,  and  the  United  States  has  been  an 
active  participant  in  the  working  group. 
We  have  not  yet  seen  the  final 
document  on  this  issue.  The  United 
States  proposes  to  support  not 
developing  a  list  of  species  commonly 
bred  in  captivity.  Based  on  the  United 
States'  collective  experience  at  the  last 
two  meetings  of  the  Animals 
Committee,  agreement  on  a  list,  and 
even  the  meaning  of  the  list,  is  probably 
not  possible.  Continued  efforts  to 
produce  a  list  will  probably  not  advance 
the  cause  of  global  conservation.  That  is, 
the  United  States  agrees  with  the  idea  of 
deleting  paragraph  (b)(ii)(C)(2)(a)  of 
Resolution  Conf.  10.16  in  its  entirety, 
but  only  as  long  as  paragraph 
(b)(ii)(C)(2)(b)  is  retained,  and  the  rest  of 
the  text  in  Resolution  Conf.  10.16 
remains  virtually  the  same. 

The  Chair  of  the  Animals  Committee 
will  submit  a  document  outlining  all  of 
the  discussions  on  this  complex  issue. 
Although  the  United  States  commented 
on  earlier  drafts,  when  we  completed 
this  notice,  we  still  had  not  received  the 
final  docimient. 

49.  Animal  Hybrids:  Amendment  of 
Resolution  Conf.  10.17  [Doc.  11.49] 

When  we  completed  this  notice,  we 
still  had  not  received  this  document, 
which  we  assume  is  a  document  that 
will  be  prepared  by  the  Secretariat.  We 
assume  as  well  that  this  document  will 
deal  with  aspects  of  Resolution  Conf. 
10.17,  "Animal  Hybrids."  that  refer  to 
the  "recent  lineage"  of  hybrid  animals. 
The  resolution  uses  the  term  "recent 
lineage,"  but  does  not  define  the  term. 
The  Animals  Committee  evaluated  the 
issue,  and  recommended  that  the  term 
"recent  lineage"  of  a  hybrid  animal 
should  be  understood  to  mean  the 
previous  four  generations  of  its  lineage. 
The  Secretariat  has  made  this 
recommendation  to  the  Parties  in 
Notification  No.  1998/28,  dated  30  June 
1998.  We  assume  that  this  document 
will  recommend  amending  Conf.  10.17 
to  clarify  this  point  since  such  a 
determination  is  up  to  the  Conference  of 
the  Parties,  ultimately,  and  not  the 
Animals  Committee  or  the  Secretariat.  If 
that  is  the  case,  the  United  States 
proposes  to  support  the 
recommendation. 

50.  Use  of  Microchips  for  Marking  Live 
Animals  in  Trade  [Doc.  11.50] 

At  the  15th  meeting  of  the  Animals 
Committee  (Madagascar,  )uly  1999),  a 
document  was  presented  by  the  Chair  of 
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the  working  groun  (Czech  Republic) 
considering  this  ii  isue  under  Resolution 
Conf.  8.13  ("Use  (  f  Coded-microchip 
Implants  for  Mark  ing  Live  Animals  in 
Trade").  At  the  Animals  Committee 
meeting,  however  participants 
determined  that  tl  le  document 
contained  recomr  lendations  that  were 
"not  realistic."  Th  erefore,  the  Animals 
Committee  decide  d  the  issue  should  be 
referred  to  a  smaller  working  group  with 
the  same  Chair.  T  lis  document  (Doc. 
11.50)  was  preparjd  by  the  Secretariat 
on  behalf  of  the  A  limals  Committee.  It 
contains  draft  am*  ndments  to 
3.13,  based  on 
15th  meeting  of  the 
Animals  Committi  je  and  recommended 
amendments  endorsed  by  the 
Committee.  The  d  jcument  also  contains 
additional  proposi  id  amendments 


Resolution  Conf. 
discussions  at  the 


recommended  by 


he  Czech  Republic,  as 


Chair  of  the  worki  ng  group,  based  on 


discussions  withi 
The  United  States 
the  recommended 
Resolution  Conf.  8 


Conunittee.  The  U  aited  States  is  still 
evaluating  the  sub  sequent  proposed 


amendments  from 


51.  Universal  Tagf 
Identification  of 
11.51] 


ing  System  for  the 
Ci-ocodilian  Skins  [Doc. 


4h3 


This  document 
submitted  by  the 
proposed  negotiatihg 
discussed  in  the  Federal 
of  Februarv  1 7 


20110 


the  working  group, 
proposes  to  support 
amendments  to 
.13  from  the  Animals 


the  Czech  Republic. 


this  notice,  we 
this  document 
,  although  at  the 
Animals  Committee, 
articipated  in 
changes  to 
which  this 
j  to  amend.  We 
discussed  in  Doc. 
clarification  of 
for  specimens  subject 
to  ensure  that 
s  are  tagged  before 
issued  (ensuring  that 
or  not 
a  section 
stocks  of  tags  that  do 
he  resolution.  The 
Committee 

adjustments  to  a 

been  very  helpful  in 

crocodilian  skins.  If 

reflects  the  changes 

s  Committee,  the 

to  support  the 


9,22 


tie 


qu  3ta: 


When  we  comp  eted 
still  had  not  recei\  ed 
from  the  Secretarift 
15th  meeting  of 
the  United  States 
drafting  the  proposed 
Resolution  Conf. 
document  propose  s 
expect  the  change 
11.51  to  include 
export  procedures 
to  quotas  and  standards 
skins  subject  to 
export  permits  are 
unused  tags  are  de  stroyed 
reissued)  and  dele  ing 
referring  to  unusec 
not  conform  with 
proposed  Animals 
amendments  are 
resolution  that  has 
monitoring  trade 
the  final  documen 
agreed  to  at  the  Aipmal 
United  States 
changes. 

52.  Movement  of  Sjample  Crocodilian 
Skins  [Doc.  11.52] 


SI  nail 


prop  OSes 


a  draft  decision 
United  States.  Our 
position  is 

Register  notice 
(65  PR  8190).  The 


United  States  will  work  for  adoption  of 
this  document  by  the  Parties. 

53.  Universal  Labeling  System  for  the 
Identification  of  Sturgeon  Specimens 
(caviar) — [Doc.  11.53] 

Resolution  Conf.  10.12  ("Conservation 
of  Sturgeons")  directs  the  Secretariat,  in 
consultation  with  the  Animals 
Committee,  to  explore  the  development 
of  a  uniform  marking  system  for 
sturgeon  parts  and  derivatives  to  assist 
in  identification  of  the  species.  The 
resolution  recommends  that  this 
marking  system  be  developed  in 
consultation  with  appropriate  experts  in 
fisheries  and  industry  and  in 
collaboration  with  range  States. 

A  working  group  created  at  the  14th 
Meeting  of  the  Animals  Conunittee 
drafted  recommendations  for  the 
creation  of  a  universal  marking  system 
for  sturgeon.  This  document  was  then 
discussed  at  the  15th  Meeting  of  the 
Animals  Committee.  The  members  of 
this  working  group,  which  included  the 
United  States,  discussed  at  length  the 
draft  document  on  sturgeon  marking 
and  submitted  a  report  on  their 
conclusions.  The  group  concluded  that, 
initially,  developing  a  marking  system 
for  caviar  only  would  be  most  feasible. 
The  group  further  recognized  that  a 
marking  system  should  be 
recommended  for  the  export  of  caviar 
from  producing  countries  (primarily 
exporting  countries)  to  the  initial 
importing  country.  It  was  further  agreed 
that  the  marking  system  should  be  as 
compatible  as  possible  with  those 
marking  systems  already  in  place  in 
some  caviar-producing  countries. 

When  we  completed  this  notice,  we 
still  had  not  received  the  document  for 
this  agenda  item  from  the  Secretariat. 
When  we  receive  the  dociunent  from  the 
Secretariat,  the  United  States  will 
evaluate  it  and  develop  a  negotiating 
position.  The  United  States  supports 
efforts  to  more  effectively  monitor  the 
international  movement  of  caviar  of 
Caspian  Sea  sturgeon  species.  If  the 
marking  system  outlined  in  this 
document  can  be  easily  implemented, 
and  is  also  adequate  to  provide  the 
necessary  information,  the  United  States 
is  prepared  to  support  it. 

54.  Transport  of  Live  Animals  [Doc. 
11.54] 

Resolution  Conf.  10.21  ("Transport  of 
Live  Animals")  requests  that  Parties 
record  and  report  to  the  Secretariat 
mortality  data  for  CITES-listed  species 
in  trade  cuid  instructs  the  Secretariat  to 
report  on  Parties  that  do  not  submit 
information.  Very  few  Parties  have 
complied.  In  Notification  to  the  Parties 
No.  1999/43,  the  Secretariat  requested 


that  the  Parties  incorporate  into  their 
domestic  legislation  the  lATA 
(International  Air  Transport 
Association)  Live  Animals  Regulations 
(LAR),  and  that  they  report  on  their 
progress  in  doing  so;  ten  Parties 
reported  to  the  Secretariat  in  response  to 
this  Notification.  We  have  incorporated 
the  lATA  LAR  for  mammals  and  birds 
into  our  humane  transport  regulations, 
and  we  are  in  the  process  of 
incorporating  the  lATA  LAR  for  reptiles 
and  amphibians  into  our  humane 
transport  regulations.  At  its  January 
1999  meeting,  the  Transport  Working 
Group  of  the  Animals  Committee 
developed  a  simplified  mortality/injury 
reporting  form  and  asked  the  Parties  to 
report  data  on  selected  species.  Again, 
very  few  Parties  have  reported. 

When  we  completed  this  notice,  we 
still  had  not  received  the  document  for 
this  agenda  item  from  the  Secretariat. 
When  we  receive  the  document  from  the 
Secretariat,  the  United  States  will 
evaluate  it  and  develop  a  negotiating 
position.  Although  this  document  is  not 
yet  available,  we  expect  it  to  focus  on 
data  reporting  problems  and  improved 
monitoring  of  live  animal  transport.  The 
United  States  is  monitoring,  at  its  ports 
of  entry,  the  trade  in  these  10  species  as 
recommended  on  this  form  and  will 
report  this  data. 

55.  Definition  of  the  Term  "prepared" 
[Doc.  11.55] 

This  document  is  a  draft  resolution 
submitted  by  Kenya.  The  resolution 
emphasizes  that  the  term  "prepared,"  as  ' 
used  in  Articles  III,  IV,  and  V  of  CITES, 
regarding  the  shipping  of  live  CITES 
specimens,  has  not  been  defined  by  the 
Parties  but  is  generally  considered  to 
mean  the  act  of  packing  live  animals  for 
shipment  and  export.  The  resolution 
proposes  to  define  the  term  "prepeured" 
to  include  all  processes  from  the  time  of 
capture  of  live  specimens  to  the  point  of 
export.  The  United  States  proposes  to 
support  this  resolution  from  Kenya. 

This  proposed  definition  is  consistent 
with  conditions  that  the  United  States 
uses  on  permits  issued  under  stricter 
domestic  legislation,  such  as  the 
Endangered  Species  Act  and  the  Wild 
Bird  Conservation  Act  (WBCA).  Many 
permits  issued  under  the  WBCA  include 
the  following  condition:  "Furthermore, 
you  should  provide  a  description  of 
collection  methods,  including  measures 
taken  to  prevent  incidental  take  (i.e, 
removal  of  more  specimens  from  the 
wild  than  are  actually  requested  for 
import)." 
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56.  Trade  in  Traditional  Medicines 
[Doc.  11.56] 

Decision  10.82  directs  the  Animals 
Committee  to  review  the  trade  in  animal 
species  for  use  in  traditional  medicines, 
in  order  to  assess  its  implications  for 
wild  populations.  At  the  15th  meeting 
of  the  Animals  Committee,  it  became 
clear  that  the  Committee  could  not  carry 
out  Decision  10.82  without  basic 
information  on  the  many  ingredients 
and  uses  of  CITES-listed  species  parts  or 
derivatives  in  traditional  medicines, 
woridwide.  The  use  of  many  CITES- 
listed  species  in  traditional  medicines 
remains  undocumented,  and 
information  is  sketchy  or  not  available 
for  entire  geographic  regions,  such  as 
Africa.  For  similar  reasons,  at  its  42nd 
meeting,  the  Standing  Committee 
moved  to  redraft  Decision  10.143,  which 
directs  the  Secretariat  to  review  the 
roles  of  national  legislation,  law 
enforcement,  forensics  identification, 
and  captive  breeding,  in  regulating  the 
trade  in  traditional  medicines  that 
contain  parts  or  derivatives  of  CITES- 
listed  species,  and  to  report  its  findings 
atCOPll. 

When  we  completed  this  notice,  we 
still  had  not  received  the  document  for 
this  agenda  item  from  the  Secretariat. 
When  we  receive  the  document,  the 
United  States  will  evaluate  it  and 
develop  a  negotiating  position. 

57.  The  Information  Management 
Strategy  [Doc.  11.57] 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  on 
this  agenda  item  from  the  Secretariat.  In 
order  to  effectively  implement  the 
Convention,  CITES  authorities  must 
manage,  interpret,  and  use  relevant 
trade,  law  enforcement,  and  biological 
information.  The  CITES  community 
generates  large  volumes  of  useful  data, 
but  the  data  does  not  always  reach  those 
who  need  it.  At  its  37th  meeting,  the 
Standing  Conunittee  proposed  an 
Information  Management  Strategy  to 
coordinate  the  delivery  of  such  data, 
and  to  help  improve  the  information 
management  capacity  of  Parties  that 
require  assistance.  At  COPIO,  the  World 
Conservation  Monitoring  Centre 
(WCMC)  submitted  a  document  at  the 
request  of  the  Secretariat  that  included 
an  Information  Management  Strategy. 
The  Parties  adopted  &is  document, 
which  directed  the  Secretariat  (imder 
Phase  1  of  the  Strategy)  to  develop 
electronically  accessible  information 
and  to  commission  a  pilot  study  in  one 
CITES  region  (Africa  was  selected)  to 
identify  requirements  for  improving 
electronic  communications  among  the 
Parties  and  the  Secretariat.  The  United 


States  supported  the  Information 
Management  Strategy  adopted  at  COPlO 
and  continues  to  support  progress 
toward  developing  and  improving  the 
electronic  accessibility  of  information 
worldwide. 

The  United  States  assumes  that 
document  Doc.  11.57  will  include  the 
Secretariat's  report  on  the  Phase  1  pilot 
study,  as  well  as  some  projected  costs 
for  funding  Phase  2.  Phase  2  of  the 
Strategy  directs  the  Secretariat  to 
establish  a  program  of  workshops  to 
cover  all  CITES  regions,  develop  a 
system  to  fulfill  the  needs  of  Parties 
identified  in  Phase  1 ,  and  maintain  up- 
to-date  standardized  products  to 
support  the  Parties'  implementation  of 
CITES.  The  United  States  will  support 
the  continuance  of  the  Information 
Management  Strategy  at  COPll. 

58.  Potential  Risk  of  Wildlife  Trade  to 
the  Tourism  Industry  [Doc.  11.58] 

This  document  is  a  draft  resolution 
submitted  by  Kenya.  The  document 
discusses  the  potentially  detrimental 
effects  of  wildlife  poaching,  and 
subsequent  enforcement  actions,  on  the 
ecotourism  industry.  It  also  cautions 
that  poorly  planned  wildlife  tourism 
can  be  harmful  to  both  local  economies 
and  the  ecosystem.  This  resolution 
urges  the  Parties  to  recognize  the 
potential  economic  benefits  of 
appropriately  planned  wildlife  tourism, 
and  it  further  recommends  that  the 
Parties  work  to  minimize  the  social, 
cultural  and  ecological  impacts  when 
developing  wildlife  tourism  programs. 
The  United  States  agrees  that  these  are 
important  considerations  but  at  this 
time  is  undecided  on  whether  to 
support  this  resolution  as  drafted. 

Consideration  of  proposals  for 
amendment  of  Appendices  I  and  II 

59.  Proposals  to  Amend  Appendices  I 
and  II  [Doc.  11.59] 

In  this  section,  we  present  the 
proposed  U.S.  negotiating  positions  on 
species  amendment  proposals  submitted 
by  other  coujitries.  Sixty-two  species 
amendment  proposals  have  been 
submitted  for  consideration  at  COPl  1 , 
including  15  submitted  or  cosponsored 
by  the  United  States.  A  complete  list  of 
all  proposals,  including  those  submitted 
or  cosponsored  by  the  United  States, 
follows.  They  are  listed  in  order  of  the 
proposal  number  ("Prop.")  assigned  to 
them  by  the  CITES  Secretariat;  the 
proposals  will  be  considered  in  this 
order  at  the  meeting  of  the  COP,  with 
the  exception  that  all  plant  proposals 
will  be  discussed  first.  Only  a  brief 
discussion  and  reason  are  provided  for 
proposals  the  United  States  supports.  A 


more  in-depth  discussion  and  reasons 
are  provided  for  proposals  the  United 
States  opposes.  Proposals  for  which  the 
United  States  is  undecided  are  so 
indicated,  as  is  the  basis  for  our 
indecision.  Proposals  submitted  or 
cosponsored  by  the  United  States  are 
listed  but  are  not  discussed  here.  Please 
refer  to  our  Federal  Register  notice 
February  17,  2000  {65  FR  8190)  for  a 
discussion  of  these  proposals  and  our 
reasons  for  submitting  or  co-sponsoring 
them. 
1.  Proposals  resulting  from  the  periodic 

review  by  the  Plants  Committee  [Doc. 

11.59.1] 

We  note  that  Proposals  11.1  through 
11.11  were  discussed  at  the  ninth 
meeting  of  the  Plants  Committee  in 
Darwin,  Australia  (June  7-11, 1999). 
The  Plants  Committee,  under  Resolution 
Conf.  9.1,  Annex  3,  regularly  reviews 
plant  species  included  in  the  CITES 
Appendices.  We  reviewed  the  status  of 
several  native  U.S.  species  at  the  request 
of  the  Plants  Committee.  Many  of  these 
species  are  not  in  recorded  international 
trade  in  wild  specimens,  and  the  Plants 
Committee  considered  and  decided  to 
recommend  their  deletion  from  the 
Appendices  or  transfer  from  Appendix 
I  to  II.  This  recommendation  is  based  on 
the  view  that  species  not  in 
international  trade  in  wild  specimens 
should  not  be  included  in  the 
Appendices,  and  that  the  conser\'ation 
of  species  native  to  one  country  should 
be  addressed  through  domestic 
management  and  trade  control 
measures.  The  United  States  has 
submitted  one  such  proposal  (see  Prop. 
11.57,  below).  However,  some  of  these 
species  are  listed  on  the  U.S. 
Endangered  Species  Act,  or  are 
protected  under  State  laws  in  the  United 
States.  In  several  cases,  demand  for  wild 
specimens  exists,  and  their  inclusion 
and  retention  in  the  CITES  Appendices 
is  important,  especially  since  CITES 
listing  strengthens  enforcement  of  trade 
restrictions  by  bringing  the  import 
controls  of  other  countries  to  bear. 

The  United  States  believes  that  if  a 
CITES-listed  species,  whether  in 
Appendix  I  or  II,  is  not  in  international 
trade,  the  species  should  not  necessarily 
be  removed  from  the  Appendices,  if 
trade  demand  exists.  Indeed,  the  lack  of 
trade  could  mean  that  a  Scientific 
Authority  of  the  range  country  could  not 
make  the  required  non-detriment 
finding,  and  the  Management  Authority, 
therefore,  could  not  issue  permits.  In 
such  cases,  the  lack  of  trade  means  that 
CITES  is  being  effectively  implemented. 
For  many  of  these  species,  the  United 
States  objects  to  their  deletion  or 
downlisting,  and  so  informed  the 
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armandii. 

Prop.  11.2.  Delet 
from  Appendix  II. 

Switzerland.  Propdsed  U.S.  position: 
Support. 

This  species  is  eidemic  to  India.  Only 
a  few  individuals  efccist  in  the  wild.  It  is 
highly  endangered  by  fire,  grazing, 
natural  disaster,  and  insects. 
International  trade  does  not  appear  to 
affect  this  species  a  s  it  is  not  collected 
from  the  wild  for  e:  cport.  F.  indica 
appears  in  trade  only  in  small  numbers, 
and  as  artificially  p  ropagated 
specimens.  It  is  easily  propagated 
through  seeds  and  item  cuttings.  To  the 
United  States'  knoi  krledge,  India  has  not 
expressed  oppositi  )n  to  this  deletion. 

Prop.  11.3.  Delet  on  oi  Byblis  spp. 
from  Appendix  II. :  lubmitted  by 
Australia.  Propose< :  U.S.  position: 
Support. 

Most  of  the  five  i  pecies  of  Byblis  are 
found  in  remote  loi  :ations  in  Australia 
and  are  of  little  horticultural  value, 
though  some  are  sc  ught  by  carnivorous 
plant  enthusiasts.  Limited  trade  in  wild- 
collected  specimen  s  of  this  taxon  has 
occurred  since  it  was  originally  listed. 
Small  quantities  oflseed  are  permitted  to 
be  harvested  from  I  itate  lands  in 
Australia  each  yeai .  At  least  four,  if  not 


all,  of  the  species  of  this  genus  are 
annual  and  easily  propagated  by  seed. 
In  spite  of  unsubstantiated  reports  of 
illegal  collection  from  the  wild  in 
Australia,  these  species  are  considered 
secure  and  adequately  protected  as  the 
only  serious  concern  for  this  genus 
regards  the  southern  form  of  Byblis 
gigantea,  which  would  remain  subject 
to  export  controls,  according  to 
Australian  law. 

Prop.  11.4.  Transfer  of  Disocacf us 
macdougalli  from  Appendix  I  to  n. 
Submitted  by  Switzerland.  Proposed 
U.S.  position:  Support. 

This  species,  endemic  to  Mexico,  has 
been  foimd  to  be  more  abimdant  than 
once  thought.  It  is  not  threatened  by 
international  trade  as  it  is  not  of  interest 
to  collectors.  In  addition,  Mexico 
prohibits  the  export  of  all  wild-collected 
specimens  of  this  species,  so  Appendix 
n  listing  would  provide  the  same 
amount  of  protection  to  this  species  as 
it  has  ciirrently.  International  trade  in 
this  species  is  negligible  and  is  solely 
limited  to  artificially  propagated  plants. 
It  is  easily  growm  from  seed.  Habitat 
destruction  is  the  main  threat  to  this 
species. 

Prop.  11.5.  Transfer  of  Sclerocactus 
mariposensis  from  Appendix  I  to  II. 
Submitted  by  Switzerland.  Proposed 
U.S.  position:  Oppose. 

This  species  is  native  to  the  United 
States.  It  is  listed  as  Threatened  under 
the  U.S.  Endangered  Species  Act  (ESA), 
in  part  due  to  the  significant  reduction 
and  extirpation  of  sites  of  this  taxon  by 
amateur  and  commercial  collectors.  The 
U.S.  Recovery  Plan  for  the  species 
specifically  recommends  that  CITES 
protection  be  maintained  at  the  highest 
possible  level.  International  demand  for 
this  species  is  documented  in  U.S. 
CITES  Annual  Report  data  for  the  years 
1994-1997,  which  indicate  an  average 
of  48  export  shipments  of  artificially 
propagated  seeds  of  Sclerocactus 
mariposensis  per  year,  with  an  average 
of  2,225  seeds  per  shipment,  primarily 
to  Europe  and  Japan.  The  Management 
Authority  of  Switzerland  has  provided 
us  with  additional  information  on  the 
distribution  and  abundance  of  S. 
mariposensis  in  Mexico,  where  it  is 
apparently  more  secure  than  once 
thought.  In  addition,  the  results  of  a 
recent  study  of  S.  mariposensis,  which 
came  to  our  attention  since  we 
conducted  our  review  of  this  species, 
suggest  that  its  classification  imder  the 
Endangered  Species  Act  may  warrant 
reconsideration.  The  United  States  will 
consider  proposing  to  transfer  this 
species  to  Appendix  II  in  the  future, 
pending  continued  monitoring  of  trade 
and  clarification  of  its  status  in  the  wild. 
The  United  States  believes  that  such  an 


action  would  be  premature  at  this  time, 
however,  particularly  since  strict 
control  of  trade  is  currently 
recommended  for  recovery.  The  United 
States  has  already  informed  the  Plants 
Committee  and  the  CITES  Secretariat  of 
its  opposition  to  this  proposal. 

F^p.  1 1 .6.  Deletion  of  Cephalotus 
follicularis  from  Appendix  II.  Submitted 
by  Australia.  Proposed  U.S.  position: 
Support. 

Estimates  of  the  frequency  tmd 
abundance  populations  of  Cephalotus 
follicularis,  a  carnivorous  plant  endemic 
to  southwestern  Australia,  suggest  that 
there  are  many  hundreds  of  populations 
each  consisting  of  many  thousands  of 
individuals.  This  species  is  commonly 
cultivated  by  insectivorous  plant 
enthusiasts  and  commercial  nurseries  in 
Australia,  as  it  is  easily  propagated  from 
small  segments  of  rhizomes.  Trade  data 
indicates  that  the  limited  international 
trade  in  this  species  is  confined  to 
artificially  propagated  plants.  This 
species  is  adequately  protected  in  its 
area  of  endemism.  Australicm  law  will 
continue  to  regulate  collection  from  the 
wild  and  impose  export  controls. 

Prop.  11.7.  Transfer  of  Dudleya 
stolonifera  and  Dudleya  traskiae  from 
Appendix  I  to  II.  Submitted  by 
Switzerland.  Proposed  U.S.  position: 
Oppose. 

These  species  are  native  to  the  United 
States.  Dudleya  stolonifera  is  listed  as 
Threatened  under  the  Endangered 
Species  Act.  It  has  an  extremely 
restricted  range  and  is  considered 
Endangered  by  the  World  Conservation 
Union  (lUCN).  The  majority  of  D. 
stolonifera  populations  appear  to  be 
declining  due  to  habitat  loss  and 
collection.  The  Pacific  Northwest 
Regional  Office  of  the  U.S.  Fish  and 
Wildlife  Service  "strongly  supports 
continued  inclusion  in  Appeiidix  I  for 
reasons  of  limited  species  distribution, 
accessibility,  and  interest  in  this  species 
from  collectors  and  the  nursery  trade." 
Dudleya  traskiae  is  listed  as  Endangered 
under  the  Endangered  Species  Act,  and 
is  considered  Endangered  by  the  lUCN. 
D.  traskiae  populations  are  at  least 
stable  and  may  be  increasing,  but  are  so 
restricted  in  their  distribution  that  any 
collection  could  lead  to  extirpation.  The 
Recovery  Plan  for  D.  traskiae  recognizes 
collection  as  a  major  risk  for  this 
species.  Though  these  species  are  not 
known  to  be  in  legal  international  trade 
at  this  time,  potential  international 
demand  exists  for  all  Dudleya  species. 
The  United  States  believes  current 
CITES  protections  should  be  maintained 
for  these  species,  and  that  they  continue 
to  meet  the  criteria  for  retention  in 
Appendix  I,  under  Resolution  Conf. 
9.24.  The  United  States  has  already 
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informed  the  Plants  Committee  and  the 
CITES  Secretariat  of  its  opposition  to 
this  proposal. 

Prop.  11.8.  (a)  Change  the  listings  of 
Cyatheaceae  spp.  to  Cyathea  spp.  and 
(b)  Change  the  listing  of  Dicksoniaceae 
spp.  to  Dicksonia  spp.  (the  Americas 
only)  and  Cibotium  barometz. 
Submitted  by  Switzeriand.  Proposed 
U.S.  position:  Support  both  (a)  and  (b). 

Tree  ferns  are  found  throughout  the 
tropics.  About  60  species  appear  in 
international  trade,  10  of  which  are 
traded  in  significant  numbers.  All  of  the 
species  in  the  Cyatheaceae  family  that 
are  traded  on  a  relatively  large  scale  are 
members  of  the  genus  Cyathea,  which 
would  still  be  protected  by  CITES  if  this 
proposal  is  adopted.  Since  identifying 
the  products  of  Cyathea  spp.  found  in 
trade  to  the  species  level  is  difficult, 
protection  for  the  entire  genus  should  be 
maintained.  Due  to  look-alike  reasons, 
the  United  States  supports  maintaining 
listing  for  all  Dicksonia  spp.  in  the 
Americas  in  order  to  ensure  protection 
for  Dicksonia  sellowiana,  a  species  from 
South  America  of  conservation  concern. 
Trade  in  other  species  of  Dicksonia 
originates  in  Australia  and  New  Zealand 
where  these  species  are  adequately 
protected.  The  United  States  also 
supports  maintaining  protection  for 
Cibotium  barometz,  which  is  widely 
traded  for  medicinal  purposes.  All 
species  of  tree  ferns  native  to  the  United 
States  are  in  the  genera  Cyathea  and 
Dicksonia  and  would  still  be  protected 
imder  CITES. 

Prop.  11.9.  Deletion  of  Shortia 
galacifolia  from  Appendix  II.  Submitted 
by  Switzerland.  Proposed  U.S.  position: 
Undecided;  need  to  consult  further  with 
relevant  States. 

This  species  is  native  to  the  United 
States.  Populations  of  Shortia  galacifolia 
have  been  lost  in  the  past  due  to 
horticultm-al  collection  and  multiple 
dam  construction  projects.  This  species 
has  a  very  limited  distribution,  but  is 
locally  common  where  it  is  found.  It  is 
listed  as  Endangered  in  the  States  of 
Georgia  and  North  Carolina,  and  is 
considered  Vulnerable  by  the  lUCN. 
However,  S.  galacifolia  is  fairly  widely 
cultivated  and  not  known  to  be 
internationally  traded.  For  these 
reasons,  the  United  States  could 
possibly  support  the  recommendation  of 
the  Plants  Committee  to  remove  this 
species  fi'om  Appendix  II.  The  United 
States  does,  however,  need  to  consult 
the  States  prior  to  making  a  decision  on 
this  proposal.  The  United  States  has 
already  informed  the  the  Plants 
Committee  and  the  Secretariat  of  its 
concerns. 

Prop.  11.10.  Deletion  of  Lemsia 
cotyledon,  Lewisia  maguirei,  and 


Lemsia  serrata  from  Appendix  II. 
Submitted  by  Switzerland.  Proposed 
U.S.  position:  Oppose. 

These  species  are  native  to  the  United 
States.  Lewisia  cotyledon  is  apparently 
secure,  but  factors  exist  to  cause  some 
concern  regarding  this  species.  The  U.S. 
Forest  Service  cites  collection  from  the 
wild  for  the  horticultural  trade  as  one  of 
the  primary  activities  that  could  pose  a 
threat  to  this  species.  In  addition,  the 
Forest  Service  has  documented  specific, 
though  limited,  instances  of  collection 
pressure  on  some  varieties  of  this 
species  (especially  Lewisia  cotyledon 
var.  heckneri).  This  taxon  is  found  in 
international  trade,  but  it  is  also  fairly 
widely  grown,  and  most  L.  cotyledon 
plants  and  seeds  for  sale  come  from 
cultivated  sources.  Lewisia  maguirei  has 
a  very  limited  range  and  is  considered 
Endangered  by  the  lUCN.  However,  it  is 
protected  from  most  threats,  including 
collection  pressures,  by  its  remote 
habitat.  L.  maguirei  is  considered  of 
interest  to  alpine  plant  enthusiasts,  so 
potential  international  demand  exists 
for  this  species,  though  it  is  very  rarely 
cultivated  and  not  known  to  be  in  trade 
at  this  time.  Lewisia  serrata  is 
considered  Very  Rare  and  Endangered 
throughout  its  range  by  the  California 
Native  Plant  Society  and  Vulnerable  by 
the  rUCN.  Though  monitoring  indicates 
that  some  populations  are  currently 
stable,  the  Forest  Service  reports  that 
horticultiu^l  collection  is  a  potential 
threat,  and  that  at  least  one  population 
is  suspected  to  have  been  extirpated  by 
illegal  collection  for  this  purpose. 

Tne  Forest  Service's  Interim 
Management  Guide  for  Lewisia 
canteloxii  and  Lewisia  serrata  cites 
poaching  of  L.  serrata  by  private  or 
commercial  collectors  as  a  potential 
threat  to  its  existence.  L.  serrata  is  Ukely 
to  be  cultivated  to  a  limited  extent  and 
traded  internationally  on  a  small  scale, 
though  no  exports  have  been  recorded 
in  recent  years.  Due  to  the  potential  for 
international  trade  in  specimens 
collected  from  the  wild,  the  United 
States  believes  that  Appendix  II  offers 
these  three  species  valuable  protection, 
even  though  no  legal  trade  in  wild- 
collected  individuals  of  these  species 
has  been  recorded  in  recent  years.  The 
United  States  has  already  informed  the 
Plants  Committee  and  the  Secretariat  of 
its  opposition  to  this  proposal. 

Prop.  11.11.  Deletion  of  Darlingtonia 
californica  from  Appendix  II.  Submitted 
by  Switzerland.  Proposed  U.S.  position: 
Oppose. 

This  species  is  native  to  the  United 
States.  Although  it  is  generally  not 
known  to  be  declining  in  distribution  or 
abimdance,  tjie  Forest  Service  has 
informed  us  that  collection  is  a  definite 


threat  to  this  species  and  that  many  of 
the  plants  in  trade  are  likely  to  have 
been  collected  from  the  wild. 
International  demand  for  Darlingtonia 
californica  clearly  exists  due  to 
documented  international  trade  in 
artificially  propagated  specimens. 
Though  no  legal  trade  in  wild-collected 
plants  has  been  recorded  in  recent 
years,  this  species  is  still  subject  to 
collection  from  the  wild  for 
international  trade.  Therefore,  we 
consider  Appendix  II  to  be  appropriate 
at  this  time,  although  we  intend  to 
review  this  species  for  possible  delisting 
prior  to  COP12.  The  United  States  has 
already  informed  the  Plants  Committee 
and  the  Secretariat  of  its  opposition  to 
this  proposal. 

2.  Proposals  concerning  export  quotas 
for  specimens  of  species  in  Appendix 
I  or  II  [Doc.  11.59.2] 

Prop.  11.12.  Maintenance  of  the 
Tanzanian  population  of  Crocodylus 
niloticus  (Nile  crocodile)  in  Appendix 
II,  with  an  annual  export  quota  of  1.600. 
Submitted  by  Tanzania.  Proposed  U.S. 
position:  Undecided. 

We  are  continuing  to  evaluate  this 
proposal,  pending  our  evaluation  of  the 
results  of  discussions  at  the  Crocodile 
Specialist  Group  meeting  in  Cuba  in 
January  2000. 

3.  Other  proposals  [Doc.  11.59.3) 
Prop.  11.13.  Transfer  of  Manjs 

crassicaudata,  Manis  pentadactyla,  and 
Manis  javanica  (Asian  pangolins)  from 
Appendix  11  to  I.  U.S.  proposal 
cosponsored  by  India,  Nepal,  and  Sri 
Lanka. 

Prop.  11.14.  Transfer  of  Tursiops 
truncatus  ponticus  (Bottlenose  dolphin. 
Black  Sea/Sea  of  Azov  population)  from 
Appendix  II  to  I.  U.S.  proposal 
cosponsored  by  Georgia. 

Prop.  11.15-11.18.  Transfer  of 
following  stocks  of  whales  from 
Appendix  I  to  Appendix  II:  Eastern 
North  Pacific  stock  of  Eschrichtius 
robustus  (gray  whales),  and  Southern 
Hemisphere.  Okhotsk  Sea  -West  Pacific, 
and  North-east  Atlantic  and  North 
Atlantic  Central  stocks  of  Baiaenoptera 
acurostrata  (minke  whales).  Submitted 
by  Japan  and  Norway.  U.S.  position: 
Oppose. 

The  United  States  opposes  the 
downlisting  of  these  populations  of 
whales,  which  are  subject  to  the 
International  Whaling  Commission 
(IWC)  moratorium  on  commercial 
whaling.  The  United  States  continues  to 
believe  that  it  is  inappropriate  to 
consider  these  species  for  downlisting 
until  the  IWC  completes  the  revision  of 
its  management  regime  in  order  to  bring 
all  whaling  under  effective  FWC  control, 
as  discussed  Below.  The  United  States 
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also  believes  that  t  lese  species  do  not 
qualify  for  transfer  to  Appendix  II, 
under  Annex  4  of  I  .esolution  Conf.  9.24. 
The  discussion  tha :  follows  relates  to  all 
four  of  these  proposals. 

The  United  Statas  believes  that  CITES 
should  honor  the  n  (quest  for  assistance 
in  enforcing  the  m(  iratorium  which  the 
rWC  communicated  to  the  CITES  Parties 
in  a  resolution  pass  ed  at  the  Special 
Meeting  of  the  IWC  in  Tokyo,  December, 
1978.  This  request  was  answered  by  the 
CITES  Parties  in  R(  solution  Conf.  2.9 
("Trade  in  Certain  species  and  Stocks  of 
Whales  Protected  b  y  the  International 
Whaling  Commissi  an  from  Commercial 
Whaling"),  which  calls  on  the  Parties  to 
"agree  not  to  issue  any  import  or  export 
permit  or  certificate"  for  introduction 
from  the  sea  under  CITES  for  primarily 
commercial  purpoi  es  "for  any  specimen 
of  a  species  or  stoc  <  protected  from 
commercial  whalir  g  by  the 
International  Conv  mtion  for  the 
Regulation  of  Whaling."  Resolution 
Conf.  2.9  was  oven k^helmingly 
reaffirmed  by  the  Parties  at  COPIO,  by 
the  defeat  of  a  drafi  resolution  proposed 
by  Japan  to  repeal  this  resolution.  At  the 
50th  meeting  of  the  IWC  subsequent  to 
COPIO,  the  IWC  passed  a  resolution  that 
expressed  its  appre  ciation  for  the 
reaffirmation  of  thi  >  link  between  the 
IWC  and  CITES.  IV  C  Resolution  IWC/ 
51/43  also  welcomi!s  the  CITES  COPIO 
decision  "to  uphold  CITES  Resolution 
Conf.  2.9."  Suppor  for  these  requests  of 
the  IWC  necessitate  opposition  to  any 
proposal  to  transfer  whale  stocks  to 
Appendix  11. 

Additionally,  according  to  Resolution 
Conf.  9.24,  Annex  4,  Precautionary 
Measures,  paragraph  2.B.  a.  "Even  if 
such  species  do  no  satisfy  the  relevant 
criteria  in  Annex  1  they  should  be 
retained  in  Appenc  ix  I  unless  *   *  *  the 
species  is  likely  to  )e  in  demand  for 
trade,  but  its  mana  ;ement  is  such  that 
the  Conference  of  t  le  Parties  is  satisfied 
*  *  *  with  I)  implementation  by  the 
range  States  of  the  "equirements  of  the 
Convention,  in  par  icular  Article  IV; 
and  ii)  appropriate  enforcement  controls 
and  compliance  wi  th  the  requirements 
of  the  Convention.  '  Unfortunately, 
these  "appropriate  enforcement 
controls,"  as  part  o  "  a  Revised 
Management  Schei  le,  have  not  yet  been 
adopted  by  the  IW(  ].  These  whale  stocks 
do  not  qualify  for  t  ansfer  to  Appendix 
n.  under  Resolutio  i  Conf.  9.24. 

The  assumption  m  the  downlisting 
proposal  for  these  )opulations  of  minke 
whales  and  gray  w  lales  is  that  the 
differences  within  species  are  discrete, 
occur  in  all  indivic  uals,  and  can  be 
readily  differentiat  ;d  by  forensic  DNA 
methods.  The  Unit  jd  States  disagrees 
scientifically  with  he  statement  that  the 


precautionary  measures  of  Resolution 
Conf.  9.24  Annex  4  are  fulfilled  because 
DNA  analysis  techniques  allow  for  the 
identification  of  whale  stocks,  and  even 
individual  whales.  This  is  not  the  case, 
as  the  experts  who  have  developed 
these  methods  will  attest  and  the 
scientific  literature  reinforces.  While 
clear  markers  differentiate  species, 
finding  forensic  markers  for  all 
individuals  within  a  population  or  stock 
is  much  more  problematic.  Doing  so  is 
usually  possible  only  when  the 
population  distinctiveness  approaches 
that  of  species.  Moreover,  the  use  of 
Japanese  and  Norwegian  DNA  registers 
that  are  not  available  for  scrutiny  by 
other  whale  DNA  experts  is  coimter  to 
all  principles  of  forensic  identification. 
Only  when  there  is  agreement  on  DNA 
markers,  tested  against  adequate  sample 
sizes  of  the  whale  stocks  in  question, 
could  they  be  utilized  for  verification 
purposes.  This  research  may  show 
significant  evolutionary  units  within 
some  stocks,  and  it  may  also  show 
significant  gene  flow  between  stocks 
making  forensic  identification  of  a  meat 
sample  to  a  particular  stock  impossible. 

The  previous  IWC  management 
regime  was  not  effective  in  managing 
the  whaling  industry.  While  it  was  in 
place,  the  whaling  industry  drastically 
depleted  whale  stocks  until  many 
became  threatened  with  extinction. 
Since  the  establishment  of  the 
moratorium  on  global  whaling,  coupled 
with  the  CITES  Appendix  I  listings,  the 
Commission  has  continued  to  work  on 
activities  that  the  United  States  believes 
must  be  completed  before  commercial 
whaling  can  even  be  considered.  This 
management  regime  must  include 
devising  an  observation  and  monitoring 
program  to  ensure  that  quotas  are  not 
exceeded.  Thus,  the  United  States 
opposes  even  considering  the 
downlisting  of  any  whale  species  until 
the  rWC  has  taken  steps  to  create  and 
institutionalize  a  revised  management 
regime  that  brings  all  whaling  under 
effective  IWC  monitoring  and  control. 

Prop.  11.15.  Transfer  of  the  Eastern 
North  Pacific  stock  of  Eschrichtius 
robustus  from  Appendix  I  to  n. 
Submitted  by  Japan.  Proposed  U.S. 
position:  Oppose. 

The  gray  whale's  range  previously 
encompassed  the  Atlantic  and  Pacific 
Oceans.  The  Atlantic  population  was 
himted  to  extinction  by  the  early  1900s, 
restricting  the  gray  whale  to  shallow 
waters  of  the  Pacific  Ocean.  Two  stocks 
are  recognized  in  the  North  Pacific,  the 
western  stock  or  Korean  stock,  which 
ranges  along  the  Siberian  coast  and  in 
the  southern  Chukchi  and  northern 
Bering  Seas,  and  the  eastern  or 
California  stock,  which  ranges  from  the 


Russian  Federation  past  Canada  and  the 
United  States  to  Mexico.  The  United 
States  opposes  this  proposed 
dowrnlisting  for  the  following  reasons. 
As  a  range  state,  Japan  consulted  the 
United  States  on  their  draft  of  this 
proposal,  and  the  United  States 
provided  Japan  its  conmients  and 
opposition  to  this  proposal.  You  may 
obtain  that  correspondence  on  our  web 
site.  Japan  noted  die  United  States' 
opposition  in  its  proposal  but  did  not 
elaborate  on  the  United  States 
submission.  The  United  States 
understands  that  Mexico,  as  a  range 
state  as  well,  also  provided  its 
comments  in  opposition  to  the  draft 
proposal,  although  they  were  not 
incorporated  or  even  noted  by  Japan  in 
the  final  proposal.  In  addition  to  the 
above  comments,  the  United  States 
notes  that  the  proposal  states  that  the 
species  should  be  transferred  to 
Appendix  II  because  the  United  States 
removed  the  species  from  our  domestic 
Endangered  Species  Act.  This  action,  in 
itself,  it  not  adequate  justification  for 
CITES  downlisting,  especially  since  the 
grey  whale  remains  fully  protected  by 
our  Marine  Mammal  Protection  Act. 

Prop.  11.16.  Transfer  of  the  Southern 
Hemisphere  stock  of  Balaenoptera 
acutorostrata  from  Appendix  I  to  II. 
Submitted  by  Japan.  Proposed  U.S. 
position:  Oppose. 

According  to  this  proposal,  range 
States  for  this  population  are  Argentina, 
Australia,  Brazil,  Chile,  Comoro,  Congo, 
Ecuador,  Fiji,  France,  Gabon,  Indonesia, 
Kenya,  Madagascar,  Mauritius, 
Mozambique,  Namibia,  New  Zealand, 
Papua  New  Guinea,  Peru,  Seychelles, 
South  Africa,  Tanzania,  the  United 
States,  the  United  Kingdom,  Uruguay, 
and  Vanuatu.  The  United  States  opposes 
this  proposal.  The  United  States 
disagrees  scientifically  with  the 
statement  in  the  proposal  that  "DNA 
analysis  technique  advanced  enough  to 
distinguish  individual  whales  are 
already  available  and  will  be  used  to 
track  and  control  the  movements  of  the 
whale  specimens."  No  such  techniques 
are  available,  and  full  transparency  and 
publication  of  all  DNA  sequences  by  the 
Government  of  Japan  is  vital  to  fully 
evaluate  this  contention.  As  a  range 
state,  Japan  consulted  the  United  States 
on  their  draft  of  this  proposal,  and  the 
United  States  provided  Japan  its 
comments  and  opposition  to  this 
proposal.  You  may  obtain  that 
correspondence  on  our  web  site.  Japan 
noted  the  United  States'  opposition  in 
its  proposal  but  did  not  elaborate  on  the 
United  States'  submission. 

Prop.  11.17.  Transfer  of  the  Okhotsk 
Sea — West  Pacific  stock  of  Balaenoptera 
acutorostrata  from  Appendix  I  to  II. 
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Submitted  by  Japan.  Proposed  U.S. 
position:  Oppose. 

According  to  this  proposal,  range 
States  for  this  population  are  Canada, 
the  People's  Republic  of  China, 
Indonesia,  Korea,  Marshall  Islands,  the 
Philippines,  the  Russian  Federation, 
and  the  United  States.  The  United  States 
opposes  this  proposal.  As  a  range  state, 
Japan  consulted  the  United  States  on 
their  draft  of  this  proposal,  and  the 
United  States  provided  Japan  its 
comments  and  opposition  to  this 
proposal.  You  may  obtain  that 
correspondence  on  our  web  site.  Japan 
noted  the  United  States  opposition  in  its 
proposal  but  did  not  elaborate  on  the 
United  States'  submission. 

Prop.  11.18.  Transfer  of  the  North-east 
Atlantic  stock  &  the  North  Atlantic 
Central  stock  of  Balaenoptera 
acutorostrata  from  Appendix  I  to  II. 
Submitted  by  Norway.  Proposed  U.S. 
position:  Oppose. 

According  to  the  Norwegian  proposal, 
range  States  for  these  populations  are 
Belgium,  Denmark  (including  the  Faroe 
Islands  and  Greenland),  France. 
Germany,  Iceland,  Ireland,  the 
Netherlands,  Norway,  Portugal,  the 
Russian  Federation,  Spain,  Sweden  and 
the  United  Kingdom.  The  United  States 
opposes  this  proposal.  The  United 
States  is  concerned  scientifically  with 
the  statement  in  the  proposal  that 
"Norway  has  established  a  trade  control 
system  based  on  DNA  analysis 
techniques  with  samples  taken  from 
each  individual  whale."  No  such  system 
is  available,  and  full  transparency  and 
publication  of  all  DNA  sequences  by  the 
Government  of  Norway  is  vital  to  fully 
evaluate  this  contention. 

Prop.  11.19.  Deletion  of  Pamhyaena 
(Hyaena)  brunnea  (Brown  hyaena)  from 
Appendix  II.  Submitted  by  Namibia  and 
Switzerland.  Proposed  U.S.  position: 
Support. 

The  brown  hyaena  is  not  found  in 
significant  numbers  in  international 
trade.  It  was  transferred  from  Appendix 
I  to  Appendix  II  at  C0P9,  with  the 
ultimate  goal  of  removing  the  species 
entirely  from  the  Appendices  after  trade 
was  monitored  for  at  least  two  intervals 
between  meetings  of  the  Conference  of 
the  Parties  (in  compliance  with 
precautionary  measures  provided  in 
Annex  4  of  Resolution  Conf.  9.24). 
According  to  trade  data  in  the  proposal, 
less  than  three  live  specimens  and  four 
dead  specimens  were  traded  annually 
from  1994  through  1997.  The  United 
States  agrees  widi  the  proponents  that 
the  species  does  not  satisfy  the  criteria 
for  listing  or  retention  in  Appendix  II. 

Prop.  11.20.  Transfer  the  South 
African  population  of  Loxodonta 
africana  (African  elephant)  from 


Appendix  I  to  II,  with  annotations  for 
trade.  Submitted  by  South  Africa. 
Proposed  U.S.  position:  Undecided. 

South  Africa  has  proposed  the 
transfer  to  Appendix  II  of  its  population 
of  elephants,  allowing  for:  (1)  trade  in 
raw  ivory  under  a  quota  of  30  tonnes  of 
whole  tusks  of  government-owned  stock 
originating  from  Kruger  National  Park; 
(2)  trade  in  live  animals  for 
reintroduction  purposes;  (3)  trade  in 
hides  and  leather  goods;  and  (4)  trade  in 
hunting  trophies  for  noncommercial 
purposes.  The  United  States  is 
continuing  to  evaluate  this  proposal,  in 
the  context  of  all  species  proposals 
relevant  to  the  African  elephant  (11.20- 
11.25),  and  other  relevant  documents 
(Documents  11.26. 11.31.1. 11.31.2, 
11.31.3,  and  11.31.4).  These  issues  are 
very  complex,  particularly  since  this 
proposal  requests  an  annotation  that 
allows  for  commercial  ivory  trade. 
When  we  completed  this  notice,  we  still 
had  not  received  all  of  the  relevant 
documents  to  be  evaluated  at  COPll 
dealing  with  ivory  trade,  and  the  United 
States  is  continuing  to  evaluate  the 
impact  of  decisions  and  proposals 
adopted  at  COPlO. 

Prop.  11.21.  Maintain  the  Botswana 
population  of  Loxodonta  africana 
(African  elephant)  in  Appendix  11,  with 
annotations  for  trade.  Submitted  by 
Botswana.  Proposed  U.S.  position: 
Undecided. 

Botswana's  population  was 
transferred  to  Appendix  II  at  COPlO, 
with  an  annotation  that,  among  other 
aspects,  allowed  for  a  one-time  sale  of 
ivory  stocks  to  Japan.  Botswana  has 
proposed  to  amend  that  annotation  to 
allow  for  commercial  trade  in 
government-owned  stocks  of  ivory  to 
"CITES-approved  trading  partners  who 
will  not  re-export  and  subject  to  an 
annual  quota  of  12  tonnes  (12,000  kg)  of 
ivory."  The  United  States  is  continuing 
to  evaluate  this  proposal,  in  the  context 
of  all  proposals  relevant  to  the  African 
elephant  (11.20-11.25),  and  other 
relevant  documents  (Documents  11.26. 
11.31.1,  11.31.2,  11.31.3,  and  11.31.4). 
These  issues  are  very  complex, 
particularly  since  this  proposal  requests 
increased  commercial  ivory  trade.  When 
we  completed  this  notice,  we  still  had 
not  received  all  of  the  relevant 
documents  to  be  evaluated  at  COPll 
dealing  with  ivory  trade,  and  the  United 
States  is  continuing  to  evaluate  the 
impact  of  decisions  and  proposals 
adopted  at  COPlO. 

Prop.  11.22.  Maintain  the  Namibia 
population  of  Loxodonta  africana 
(African  elephant)  in  Appendix  11,  with 
annotations  for  trade.  Submitted  by 
Namibia.  Proposed  U.S.  position: 
Undecided. 


Namibia's  population  was  transferred 
to  Appendix  II  at  COPlO.  with  an 
annotation  that,  among  other  aspects, 
allowed  for  a  one-time  sale  of  ivory 
stocks  to  Japan.  Namibia  has  proposed 
to  amend  that  annotation  to  allow  for 
commercial  trade  in  government-owned 
registered  stocks  of  raw  ivory  (whole 
tusks  and  pieces),  to  "trading  partners 
that  have  been  verified  by  the  CITES 
Secretariat  to  have  sufficient  national 
legislation  and  domestic  trade  controls 
to  ensure  that  ivory  imported  from 
Namibia  will  not  be  re-exported  and 
will  be  managed  according  to  all 
requirements  of  Resolution  Conf.  10.10 
concerning  domestic  manufacturing  and 
trade,"  with  an  annual  quota  of  2.000  kg 
ivory.  The  United  States  is  continuing  to 
evaluate  this  proposal,  in  the  context  of 
all  species  proposals  relevant  to  the 
African  elephant  (11.20-11.25).  and 
other  relevant  documents  (Docimients 
11.26,  11.31.1,  11.31.2.  11.31.3.  and 
11.31.4).  These  issues  are  very  complex, 
particularly  since  this  proposal  requests 
increased  commercial  ivory  trade.  When 
we  completed  this  notice,  we  still  had 
not  received  all  of  the  relevant 
documents  to  be  evaluated  at  COPll 
dealing  with  ivory  trade,  and  the  United 
States  is  continuing  to  evaluate  the 
impact  of  decisions  and  proposals 
adopted  at  COPlO. 

Prop.  11.23.  Maintain  the  Zimbabwe 
population  of  Loxodonta  africana 
(African  elephant)  in  Appendix  II,  with 
annotations  for  trade.  Submitted  by 
Zimbabwe.  Proposed  U.S.  position: 
Undecided. 

Zimbabwe's  population  was 
transferred  to  Appendix  II  at  COPlO, 
with  an  annotation  that,  among  other 
aspects,  allowed  for  a  one-time  sale  of 
ivory  stocks  to  Japan.  Zimbabwe  has 
proposed  to  amend  that  annotation  to 
allow  for  commercial  trade  in  stocks  of 
raw  ivory  (whole  tusks  and  pieces),  "to 
trading  partners  with  adequate  controls 
and  enforcement  measures."  with  an 
annual  quota  of  10,000  kg  ivory.  The 
United  States  is  continuing  to  evaluate 
this  proposal,  in  the  context  of  all 
species  proposals  relevant  to  the  African 
elephant  (11.20-11.25),  and  other 
relevant  documents  (Documents  11.26, 
11.31.1, 11.31.2. 11.31.3,  and  11.31.4). 
These  issues  are  very  complex, 
particularly  since  this  proposal  requests 
increased  commercial  ivory  trade.  When 
we  completed  this  notice,  we  still  had 
not  received  all  of  the  relevant 
documents  to  be  evaluated  at  COPl  1 
dealing  with  ivory  trade,  and  the  United 
States  is  continuing  to  evaluate  the 
impact  of  decisions  and  proposals 
adopted  at  COPlO. 

Prop.  11.24.  Transfer  to  Appendix  I 
all  populations  of  Loxodonta  africana 
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Australia  and  Vanuatu,  and  north  to  the 
Ryukyu  Archipelago.  Japan.  The  species 
has  been  extirpated  or  is  extremely  rare 
in  much  of  its  former  range,  largely 
because  of  over  hunting.  All 
subpopulations  of  dugong,  other  than 
the  one  inhabiting  coastal  Australia,  are 
currently  listed  in  Appendix  I.  Australia 
currently  protects  its  dugong  population 
through  domestic  commercial  harvest 
prohibitions,  and  researchers  estimate 
stock  size  at  85,000  individuals.  Some 
regional  populations  near  the  southern 
Great  Barrier  Reef  have  dropped  by 
more  than  50  percent  in  the  last  decade, 
but  in  general  the  Australian  stock  is 
considered  to  be  stable  and  among  the 
most  abimdant  known. 

Although  Australian  dugongs  may  not 
qualify  for  inclusion  in  Appendix  I  on 
the  basis  of  trade  threats  or  population 
status.  Australia  and  two  regional  range 
countries  (Indonesia  and  Madagascar) 
believe  that  transferring  the  Australian 
population  to  Appendix  I  will  assist  in 
regional  law  enforcement  and 
antipoaching  efforts,  and  simplify 
CITES  permit  issuance.  Eight  other 
range  countries  consulted  by  Australia 
(Brunei.  Cambodia,  China,  Philippines. 
Singapore.  Solomon  Islands.  Vanuatu, 
and  Yemen)  also  support  the  proposed 
transfer.  In  addition.  Resolution  Conf. 
9.24.  adopted  by  the  CITES  parties  in 
1997.  specifically  recommends  that 
"split-listings"  (those  involving 
multiple  populations  of  a  species  listed 
in  different  Appendices)  should  be 
avoided  where  possible.  For  these 
reasons,  the  United  States  supports  the 
Australian  proposal. 

Prop.  11.27.  Transfer  all  Bolivian 
populations  of  Vicugna  vicugna 
(Vicuna)  that  are  in  Appendix  I  to 
Appendix  II.  Submitted  by  Bolivia. 
Proposed  U.S.  position:  Support,  with 
zero  quota  for  trade  in  cloth  from  newly 
downlisted  populations.  See  discussion 
under  Prop.  11.28. 

Prop.  11.28.  Delete  the  zero  quota  for 
trade  in  cloth  from  Bolivian  Vicugna 
vicugna  (Vicuiia)  populations  in 
Appendix  H.  Submitted  by  Bolivia. 
Proposed  U.S.  position:  Support 
provisional  quota  for  three  populations 
downlisted  in  1997.  with  the  quota 
reevaluated  at  the  next  CITES 
Conference  of  the  Parties. 

Three  vicuna  populations  were 
transferred  from  Appendix  I  to 
Appendix  D  at  COPlO.  with  a  zero  quota 
for  trade  in  fiber  or  fiber  products. 
Bolivia  appears  to  have  the  necessary 
legal  mechanisms  in  place  to  control 
harvest  and  trade  in  fiber,  and  this 
proposal  describes  what  appears  to  be 
an  adequate  control  and  monitoring 
system  to  minimize  illegal  harvest  and 
ensure  that  illegally  obtained  fiber  does 


not  enter  legal  trade.  However.  Bolivia 
hcis  not  yet  started  to  harvest  fiber  bom 
its  vicuna  populations.  Thus,  there  is  no 
evidence  that  the  control  and 
monitoring  systems  they  describe  are 
actually  working.  A  provisional  quota 
for  the  three  populations  downlisted  in 
1997  will  give  Bolivia  the  opportunity 
to  put  its  system  into  operation, 
evaluate  its  effectiveness,  and  make  any 
necessary  changes  prior  to 
implementing  a  country-wide  harvest 
program.  Diu-ing  debate  at  COPll.  the 
United  States  will  suggest  that  Bolivia 
take  this  measiu'ed  approach. 

Prop.  11.29.  Transfer  to  Appendix  I 
all  Moschus  spp.  (Musk  deer) 
populations  currently  listed  in 
Appendix  II.  U.S.  proposal  cosponsored 
by  India  and  Nepal. 

Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  work  for  adoption  of 
this  document  by  the  Parties. 

Prop.  11.30.  Include  in  Appendix  I  all 
subspecies  of  Ovis  vignei  (Urial)  not  yet 
listed  in  the  Appendices.  Submitted  by 
Germany.  Proposed  U.S.  position: 
Undecided. 

The  United  States  is  continuing  to 
review  information  contained  in  the 
proposal,  and  the  relevant  literature  and 
information  available  on  this  species. 
Ovis  vignei  vignei  is  currently  included 
in  Appendix  I.  and  other  subspecies  are 
unlisted.  The  United  States'  initial 
scientific  evaluation  questions  whether 
all  subspecies  qualify  for  inclusion  in 
Appendix  I,  or  whether  some  should  be 
included  in  Appendix  II.  The  United 
States  does  believe,  however,  that  all 
unlisted  subspecies  should  be  included 
in  one  of  the  two  Appendices.  We  are 
leaning  toward  a  split  listing  on  the 
basis  of  country  populations  rather  than 
subspecies. 

Prop.  11.31.  Transfer  Argentine 
populations  of  Rhea  pennata 
(Pterocnemia  pennata  pennata)  (Lesser 
rhea)  from  Appendix  I  to  U.  Submitted 
by  Argentina.  Proposed  U.S.  position: 
Siipport. 

The  United  States  believes  that  this 
species  does  not  meet  any  of  the  criteria 
in  Annex  1  of  Resolution  Conf.  9.34,  but 
does  meet  the  criteria  of  Annex  4,  B.2.b. 
Based  on  survey  data  from  one  of  the 
four  provinces  where  the  subspecies 
occurs  naturally.  Argentina  estimates 
that  1.687,253  lesser  rheas  exist  in  the 
entire  country.  Density  estimates  have 
increased  in  recent  times  from  0.2  to  2.2 
adults  per  square  kilometer.  Argentina's 
proposal  would  allow  trade  in 
specimens  only  from  rhea  farms 
registered  with  Argentinian  authorities 
(19  farms  are  now  registered)  and 
located  within  the  subspecies  natiu-al 
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range.  No  individuals  will  be  removed 
from  the  wild,  except  for  eggs  needed  as 
parental  stock.  All  animals  will  be 
individually  identified  using 
microchips.  Argentina  developed  a 
"Conservation  and  Management 
Program  for  the  Patagonian  Rhea"  in 
1996.  As  part  of  this  management 
program,  Argentina  intends  to  conduct 
aimual  or  biennial  surveys  of  rhea 
populations.  Three  of  the  four 
Argentinian  provinces  where  the 
subspecies  occm-s  have  laws  regulating 
the  establishment  of  rhea  farms  and  the 
sustainable  management  of  Pterocnemia 
pennata  pennata,  and  the  foiuth 
province  (Neuquen)  is  currently  drafting 
such  a  law.  Other  subspecies  of  the  rhea 
appear  to  be  distingmshable  through 
physical  traits.  Chile,  the  only  other 
range  state,  supports  Argentina's 
proposal. 

Prop.  11.32.  Transfer  the  North 
American  population  of  Falco  rusticolus 
(Gyrfalcon)  from  Appendix  I  to  II,  with 
a  zero  quota  for  export  of  wild  birds. 
U.S.  proposal. 

Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  work  for  adoption  of 
this  document  by  the  Parties. 

Prop.  11.33.  Transfer  funymp/iicus 
comutus  comutus  from  Appendix  II  to 
I.  Submitted  b>  France.  Proposed  U.S. 
position:  Support  (comments  below, 
imderProp.  11.34). 

Prop.  11.34.  Transier  Eunymphicus 
comutus  uveaensis  from  Appendix  II  to 
I.  Submitted  by  France.  Proposed  U.S. 
position:  Support. 

At  the  request  of  New  Caledonia, 
France  has  submitted  these  two 
proposals  to  transfer  the  two  subspecies 
of  homed  parakeet,  Eunymphicus 
comutus  comutus  and  E.  c.  uveaensis, 
to  Appendix  I  from  Appendix  II.  A 
similar  proposal,  to  transfer  only  E.  c. 
uveaensis  to  Appendix  I,  was  submitted 
by  Germany  for  consideration  at  COPlO, 
but  was  withdrawn.  The  United  States 
had  opposed  the  transfer  of  only  one 
subspecies  to  Appendix  I,  resulting  in  a 
split-listing,  because  of  difficulties  in 
distinguishing  between  the  two 
subspecies  in  trade.  However,  transfer  of 
the  entire  species  to  Appendix  I  would 
eliminate  this  problem,  and  the  United 
States  is  considering  supporting  these 
proposals  pending  the  receipt  of 
recently  published  information  to  help 
assess  the  status  of  the  species. 

Prop.  11.35.  Inclusion  of  Garrulax 
canorus  in  Appendix  II.  Submitted  by 
China.  Proposed  U.S.  position:  Support. 

The  People's  Republic  of  China  nas 
submitted  this  proposal  to  include 
Ganulax  canorus  (the  hwamei)  in 
Appendix  n.  The  hwamei  is  a  passerine 


species  primarily  kept  as  a  songbird  in 
China,  although  the  species  had  been 
exported  up  until  August  1998. 
Although  the  majority  of  specimens  are 
traded  domestically  (estimated  1.7-1.8 
million  birds  annually),  over  125,000 
birds  were  authorized  for  export  during 
1990-1997.  The  species  is  one  of  the 
more  common  species  in  China,  where 
it  exists  in  a  dozen  provinces,  as  well  as 
on  Hainan  Island  and  Taiwan,  and  it 
also  occurs  in  Vietnam  and  Lao  PDR. 
Although  the  United  States  is 
considering  supporting  this  proposal, 
the  United  States  is  seeking  any 
additional  information  that  might  be 
available  on  the  status  of  this  species  in 
the  wild  and  the  impact  of  trade  on  the 
species,  and,  in  particular,  the  value  of 
an  Appendix-II  listing  for  the 
conservation  of  this  species. 

Prop.  11.36.  Inclusion  of  Cuora  spp. 
(Southeast  Asian  box  tmtles)  in 
Appendix  11  [Cuora  amboinensis,  Cuora 
flavomarginata,  Cuora  galbinifrons  and 
Cuora  trifasciata  under  II. 2. a.;  Cuora 
aurocapitata,  Cuora  mccordi,  Cuora 
pani,  Cuora  yunnanensis,  and  Cuora 
zhoui  under  II.2.a.  or  II.2.b.  Submitted 
by  Germany  and  cosponsored  by  the 
United  States. 

Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 
COPll. 

Prop.  11.37.  Inclusion  of  Clenunys 
guttata  (spotted  turtle)  in  Appendix  II. 
U.S.  proposal. 

Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 
COPll. 

Prop.  11.38.  Transfer  of  Geochelone 
sulcata  (African  spurred  tortoise)  from 
Appendix  U  to  I.  Submitted  by  France. 
Proposed  U.S.  position:  Support. 

The  United  States  supports  this 
proposal,  as  the  species  satisfies  the 
criteria  of  Annex  1,  C.i)  and  C.ii)  of 
Resolution  Conf.  9.24.  The  total  wild 
population  has  declined  from  an 
estimated  100,000  African  spurred 
tortoises  in  1950  to  just  18,000-20,000 
currently.  According  to  the  World 
Conservation  Monitoring  Centre 
(WCMC),  import  of  wild  specimens  has 
also  increased  from  461  animals  in  1990 
to  5,097  in  1996;  many  of  these  were 
exported  from  three  non-range 
countries:  Togo,  Ghana,  and  Cameroon. 

Prop.  11.39.  Transfer  of 
Malacochersus  tomieri  (Pancake 
tortoise)  from  Appendix  II  to  I. 
Submitted  by  Kenya  and  cosponsored 
by  the  United  States. 


Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 
COPll. 

Prop.  11.40.  Transfer  the  "Cuban 
popidation"  of  Eretmocbelys  imbricata 
(Hawksbill  sea  turtle)  from  Appendix  I 
to  II,  with  annotation  for:  (1)  export  of 
registered  stocks  (6.900  kg)  to  Japan 
only,  and  (2)  the  export  each  year 
thereafter,  to  Japan  or  to  other  Parties 
with  equivalent  controls,  which  will  not 
reexport,  up  to  500  specimens. 
Submitted  by  Cuba  and  Dominica. 
Proposed  U.S.  position:  Oppose. 

Although  the  United  States  recognizes 
and  appreciates  the  considerable  efforts 
made  by  Cuba  to  conserve  sea  turtles  in 
the  Caribbean,  the  United  States  cannot 
support  this  proposal.  As  a  range 
country,  the  United  States  provided 
comments  to  Cuba,  based  on  the 
information  provided  to  us  in  a  proposal 
siunmary  dated  September  27.  1999; 
those  comments  are  available  on  our 
web  site.  Existing  information  shows 
that  the  Caribbean  regional  population 
of  hawksbill  sea  tiulle  is  composed  of 
genetically  distinct  stocks.  Analyses  of 
genetic  samples  taken  from  hawksbill 
tiulles  on  foraging  grounds  across  the 
region  have  revesded  conclusively  that 
these  genetically  distinct  stocks  are 
mixed  on  then  feeding  grounds. 
Samples  collected  from  hawksbill 
tiirtles  inhabiting  foraging  grounds  in 
Cuba  reveal  that  30  percent  to  58 
percent  of  these  individuals  did  not 
originate  on  Cuban  nesting  beaches.  The 
United  States  is  particularly  concerned 
with  the  harvest  of  turtles  in  Cuban 
waters  that  are  genetically  aligned  with 
source  nesting  populations  in  Puerto 
Rico  and  the  U.S.  Virgin  Islands. 
Detailed  systematic  surveys  that  can 
begin  to  assess  nesting  trends  in  Cuba 
have  only  recently  started,  the  extent  to 
which  the  Cuban  harvest  has  impacted 
populations  outside  of  Cuba  is  also 
largely  unknown,  and  the  United  States 
is  concerned  that  the  current  (and 
proposed)  harvest  is  unsustainable,  and 
threatens  hawksbills  throughout  the 
Caribbean.  Hawksbill  populations  are 
declining  or  depleted  in  22  of  the  26 
geopolitical  units  in  the  Wider 
Caribbean  area  for  which  some  status 
and  trend  information  is  available. 
Globally,  the  species  has  experienced  a 
decline  of  80  percent  in  the  last  3 
generations  (105  years),  and  it  is 
unlikely  that  more  than  15,000  females 
nest  aimually.  The  species  has  therefore 
been  categorized  by  the  lUCN  as 
critically  endangered. 

Based  on  our  current  understanding 
of  the  status  of  the  hawksbill  in  the 
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Caribbean,  the  Uni  ed  States  does  not 
believe  it  prudent  I  ar  any  range  country 
to  be  harvesting  ha  ivksbills  for  domestic 
or  international  consumption.  The 
United  States  is  vei  y  concerned  that  any 
reopening  of  the  hi  wksbill  shell  trade 
will  undermine  ha  vksbill  conservation 
efforts  not  only  in  i  he  Caribbean,  but 
around  the  world.  Jased  on  CITES 
annual  report  data  and  other 
information,  the  ill  egal  trade  of 
hawksbill  turtle  products,  as  well  as 
other  sea  turtle  spe  cies.  is  the  highest 
volume,  most  wid(  spread,  most  long- 
term,  and  persistent  illegal  trade  of  any 
CITES  Appendix  I  species  in  the 
Convention's  25-y(  ar  history.  The 
United  States  is  ur  able  to  confirm  that 
adequate  enforcem  ent  controls  are  in 
place  to  prevent  illegal  trade  in 
hawksbill  turtle  (o  ■  other  sea  turtle) 
specimens  from  Ci  ba  or  other  hawksbill 
sea  turtle  range  sta  les  in  the  Wider 
Caribbean,  if  an  Appendix  II  listing 
were  adopted  by  tl  e  meeting  of  the 
COP.  The  species  <  loes  not  qualify  for 
transfer  to  Appenc  ix  11  imder  Conf. 
9.24:  it  both  satisfiss  the  biological 
criteria  of  Annex  1  for  inclusion  in 
Appendix  1  (partic  ularly  paragraphs  C 
and  D),  and  does  r  ot  satisfy  the 
precautionary  mea  sures  in  Annex  4 
paragraph  B.2.b.  o  Conf.  9.24. 

Prop.  11.41.  Traisfer  the  "Cuban 
population"  of  En  tmochelys  imbricata 
(Hawksbill  sea  tur  :le)  from  Appendix  I 
to  n.  with  annotat  on  allowing  export  in 
one  shipment  of  n  gistered  stocks  {6,900 
kg)  to  Japan  only,  submitted  by  Cuba. 
Proposed  U.S.  position:  Oppose. 

Please  see  the  d  scussion  under  Prop. 
11.40;  all  comments  are  the  same.  The 
United  States  note  s  further  that  Cuba 
has  submitted  twc  proposals,  that 
specify  different  s  ;ts  of  proposed 
annotations  for  th  5  same  species.  The 
United  States  beli  ;ves  that,  for  a  Party 
to  submit  more  th  in  one  proposal  for 
the  same  species  ( ir  population, 
somehow  hedging  its  bets  that  if  the 
Parties  do  not  adc  pt  the  first  they  might 
adopt  the  second,  is  not  appropriate. 
The  Rules  of  Proc  ;dure  of  the  meeting 
of  the  COP  allow  i  Party  to  amend  a 
proposal,  prior  to  voting,  and  that  is  the 
more  appropriate  avenue.  The  United 
States  believes  th  it  a  more  appropriate 
course  of  action  ii  for  Cuba  to  decide 
which  proposal  it  would  like  the 
meeting  of  the  CC  P  to  consider,  and  to 
withdraw  the  oth  jr.  This  procedural 
view  is  independ  mt  of  the  United 
States'  position  o  i  the  specifics  of  this 
proposal. 

Prop.  11.42.  Trinsfer  Crocodylus 
moreletii  (Morele  ;'s  crocodile) 
populations  of  Si  ui  Ka'an,  Quintana 
Roo,  Mexico  fron  Appendix  I  to  II. 
Submitted  by  Me  cico. 


Mexico  has  formally  withdrawn  its 
proposal  to  transfer  a  population  of 
Morelet's  crocodile  [Crocodylus 
moreletii)  from  Appendix  I  to  II.  Mexico 
informed  us  that  they  withdrew  the 
proposal  on  January  24,  2000.  Mexico 
withdrew  this  proposal  in  response  to 
recommendations  made  by  the  lUCN 
Crocodile  Specialist  Group  during  its 
January  17-20,  2000  meeting  in 
Varadero,  Cuba. 

Prop.  11.43.  Transfer  of  Varanus 
melinus  from  Appendix  II  to  I. 
Submitted  by  Germany.  Proposed  U.S. 
position:  Support. 

This  species  is  currently  affected  by 
increasing  levels  of  trade  and  also  meets 
the  biological  criteria  in  Annex  1  of 
Resolution  Conf.  9.24.  The  wild 
population  has  a  restricted  area  of 
distribution  on  several  islands  of  the 
Sula  Archipelago  in  Indonesia,  the 
quality  of  habitat  within  its  range  has 
decreased,  due  to  commercial  logging. 
Furthermore,  the  species  is  particularly 
attractive  to  the  pet  trade  due  to  its 
attractive  coloration,  its  "tameness," 
and  manageable  size.  Finally,  a  decline 
in  the  number  of  individuals  is 
projected,  based  on  a  decrease  in  the 
area  and  quality  of  habitat,  and  an 
increased  level  of  exploitation  for  the 
pet  trade. 

Prop.  11.44.  Inclusion  of  Crota7us 
honidus  (Timber  rattlesnake)  in 
Appendix  II.  U.S.  proposal. 

Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 
COPll. 

Prop.  11.45.  Deletion  of  Bufo 
retiformis  (Sonoran  green  toad)  from 
Appendix  II.  U.S.  proposal. 

Chu'  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 
COPll. 

Prop.  11.46.  Inclusion  of  Mantella 
spp.  (Mantella  frogs)  in  Appendix  II 
(Mantella  aurantiaca  is  already  in 
Appendix  D).  Jointly  submitted  by  The 
Netherlands  and  the  United  States. 

Oiir  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 

COPll. 

Prop.  11.47.  Inclusion  of  Rhincodon 
typus  (Whale  shark)  in  Appendix  II. 
U.S.  proposal. 

Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 


towards  adoption  of  this  proposal  at 

COPll. 

Prop.  11.48.  Inclusion  of  Carcharodon 
carcharias  (Great  white  shark)  in 
Appendix  I.  Submitted  by  Australia  and 
cosponsored  by  the  United  States. 

Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 
COPll. 

Prop.  11.49.  Inclusion  of  Cetorhinus 
maximus  (Basking  shark)  in  Appendix 
II.  Submitted  by  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland. 
Proposed  U.S.  position:  Support. 

Tne  Basking  Shark  is  widely 
distributed  in  coastal  waters  and  on  the 
continental  shelves  of  temperate  zones 
in  the  northern  and  southern 
hemisphere.  The  species  is 
planktivorous  (feeds  on  plankton), 
ovoviviparous  (bears  a  small  nimiber  of 
live  young),  and  is  the  second  largest 
fish  in  the  world.  The  biology  of  the 
species  makes  it  especially  vulnerable  to 
exploitation.  It  has  a  slow  growth  rate, 
a  long  time  to  sexual  maturity 
(approximately  12-20  years),  a  long 
gestation  period  (1-3  years)  with  a 
similar  interval  between  pregnancies, 
low  fecimdity.  and  probably  small 
populations.  Traditionally,  basking 
sharks  have  been  hunted  for  their  liver, 
which  yields  an  oil  rich  in  squalene. 
This  market  is  now  largely  superseded, 
but  the  demand  for  the  fins  has 
increased.  The  lUCN  lists  C.  maximus 
as  Vulnerable  in  the  1996  lUCN  Red  List 
based  on  past  records  of  declining 
populations,  due  to  overexploitation  of 
fisheries,  slow  recovery  rates,  and  the 
potential  for  similar  declines  to  occur  in 
the  future  due  to  targeted  and  by-catch 
fisheries. 

There  are  no  directed  fisheries  for 
basking  sharks  in  the  United  States. 
Since  1997.  fishing  for  and  retention  of 
basking  sharks  has  been  prohibited  by 
regvdation  in  Atlantic  waters.  The 
prohibition  was  implemented  as  a 
precautionary  measure  to  ensure  that 
directed  fisheries  would  not  develop. 
Basking  sharks  are  not  regulated  in  a 
Fisheries  Management  Plan  (FMP)  in 
U.S.  Pacific  waters,  but  the  Pacific 
Fishery  Management  Coimcil  is 
considering  the  development  of  an  FMP 
for  highly  migratory  species  in  the  area 
the  Council  covers. 

This  species  meets  the  criteria  listed 
for  inclusion  of  species  in  Appendix  II 
in  Conference  Resolution  9.24,  Annex 
2a,  Bi,  that  "it  is  known,  inferred  and 
projected  that  harvesting  of  specimens 
from  the  wild  for  international  trade 
has,  or  may  have,  a  detrimental  impact 
on  the  species  by  exceeding,  over  an 
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extended  period,  the  level  that  can  be 
continued  in  perpetuity." 

Prop.  11.50.  Inclusion  of  Latimeria 
spp.  (Coelacanth)  in  Appendix  I. 
Submitted  by  France  and  the  Federal 
Republic  of  Germany.  Proposed  U.S. 
position:  Support. 

The  species  Latimeria  chalumnae  was 
included  in  Appendix  I  in  1989. 
Coelacanths  [Latimeria  spp.)  are  the  sole 
survivors  of  the  ancient  Devonian 
lineage  of  crossopterygian  fish,  which 
played  a  pivotal  role  in  the  evolution  of 
land-living  tetrapods.  According  to  the 
latest  lUCN  Red  List  of  Threatened 
Animals,  the  global  status  of  the  species 
Latimeria  chalumnae  is  Endangered, 
due  to  its  small  population  size  and 
limited  distribution.  Only  a  small 
breeding  population  exists  off  two 
islands  of  the  Comoros  Archipelago  in 
the  western  Indian  Ocean.  The  same 
must  be  assumed  for  Latimeria 
menadoensis,  considering  that  only  two 
specimens  have  been  caught  so  far. 
Without  protection  in  Appendix  I,  trade 
in  this  genus  (excluding  L.  chalumnae) 
is  possible  and  likely  to  exist  if 
specimens  become  more  available. 
Latimeria  is  probably  one  of  the  most 
sought  after  fish  genera  for  collectors 
and  scientists  and,  when  occasionally 
offered  in  trade,  may  be  confused  with 
a  deep  sea  grouper  sought  in  Traditional 
Chinese  Medicine.  Due  to  a  small 
population  size  and  a  limited 
distribution,  any  commercial  trade  in 
coelacanths  will  likely  damage  the 
existing  population  seriously.  Inclusion 
in  Appendix  I  would  prohibit 
commercial  trade  and  tightly  regulate 
trade  for  scientific,  educational,  or 
public  display  piu^poses. 

Prop.  11.51.  Inclusion  of  Latimeria 
menadoensis  (Menado  coelacanth)  in 
Appendix  I.  Submitted  by  Indonesia. 
Proposed  U.S.  position:  Support  if  Prop. 
11.50  is  not  adopted. 

This  proposal  will  be  uimecessary  if 
the  proposal  to  list  the  Latimeria  spp.  is 
approved.  However,  the  United  States 
proposes  to  support  this  proposal  if  the 
Latimeria  spp.  listing  proposal  is  not 
adopted. 

Prop.  11.52.  Inclusion  oi  Poecilatheria 
spp.  (Eastern  hemisphere  tarantulas)  in 
Appendix  U.  U.S.  proposal  cosponsored 
by  Sri  Lanka. 

Our  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17.  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 
COPll. 

Prop.  11.53.  Harmonize  exemptions 
for  medicinal  products:  combine  current 
annotation  #2  for  Podophyllum 
hexandrum  and  Rauvolfia  serpentina 
with  annotation  #8  for  Taxus 


wallichiana.  Submitted  by  Switzerland. 
Proposed  U.S.  position:  Support. 

Tnis  proposal  offers  a  more  precise 
and  consistent  definition  of  those  parts 
and  derivatives  of  selected  medicinal 
plant  species  that  are  exempted  from  the 
controls  of  the  treaty.  The  United  States 
expects  that  standardizing  annotations 
will  facilitate  enforcement  of  CITES  for 
medicinal  plants.  The  United  States  is 
not  aware  of  any  negative  conservation 
implications  of  this  proposal. 

Prop.  11.54.  Inclusion  of  Panax 
ginseng  (Ginseng)  roots  in  Appendix  n. 
Submitted  by  Russian  Federation. 
Proposed  U.S.  position:  Support. 

Historically,  the  species  was  found  in 
China,  Korea,  and  Russia.  However,  the 
species  is  now  believed  to  be  extinct  in 
China  and  Korea.  The  amount  (by 
weight)  of  wild  ginseng  harvested  and 
exported  from  Russia  has  decreased 
substantially  during  the  1990s.  The 
official  harvest  quota  decreased  from 
100  kg  in  1993  to  0  kg  in  1998.  but 
poaching  has  increased.  The  species  is 
currently  listed  as  endangered  under  the 
Red  Book  of  the  Russian  Federation. 
Currently,  an  export  permit  issued  by 
the  Russian  Federation  Trade  Ministry 
is  needed.  American  and  Siberian 
ginseng  are  almost  indistinguishable. 

Prop.  11.55.  Transfer  of  the  Argentine 
population  of  Araucaria  araucana  from 
Appendix  II  to  Appendix  I.  Submitted 
by  Argentina.  Proposed  U.S.  position: 
Support. 

Populations  of  Araucaria  araucana,  a 
pine  tree  found  in  Chile  and  Argentina, 
are  restricted  and  highly  threatened  in 
Argentina.  This  species  qualifies  for 
inclusion  in  Appendix  I.  Appendix  I 
listing  would  assist  in  regulating 
international  trade  in  seeds  of  this 
species,  which  have  been  confiscated  in 
large  volumes  in  recent  years.  It  would 
also  harmonize  the  listing  for  this 
species  with  the  Chilean  population, 
which  is  already  in  Appendix  I.  This 
listing  would  make  enforcement  of 
CITES  easier  and  more  effective  for  this 
species.  This  action  also  supports 
Resolution  Conf.  9.24,  which  states  that 
split-listings  should  be  avoided 
whenever  possible. 

Prop.  11.56.  Exempt  up  to  three 
specimens  of  rainsticks  (Cactaceae, 
Echinopsis  and  Eulychnia)  per  person 
from  CITES  controls.  Submitted  by 
Chile.  Proposed  U.S.  position:  Oppose. 

Cacti  rainsticks  are  products 
manufactured  from  dead  specimens  of 
several  species  of  columnar  cacti, 
including  Chilean  species  in  the  genera 
Echinopsis  and  Eulychnia.  All  species 
in  these  two  genera  are  listed  in 
Appendix  II  of  CITES.  The  raw  material 
from  these  cacti,  called  "normata."  are 
dead  and  dried  skeletal  parts  of  these 


plants  collected  in  the  wild  and  then 
processed  in  Chile  into  the  products 
known  as  rainsticks  (or  musical  sticks). 
The  dried  skeletal  parts  of  Chilean 
Echinopsis  and  Eulychnia  species  make 
excellent  specimens  for  manufacturing 
this  type  of  handicraft  because  they 
have  central  cavities  ideal  for  filling  and 
producing  the  characteristic  musical 
effect,  which  sounds  like  falling  rain. 

The  primary  market  for  rainsticks  is 
as  novelty  items  for  sale  in  gift  and 
souvenir  shops,  both  in  Chile  and  in 
other  countries  to  which  the  rainsticks 
have  been  exported  (including  the 
United  States).  The  international  trade 
in  cacti  rainsticks  is  in  part  commercial, 
for  the  gift  shop  market,  and  in  part 
noncommercial,  as  personal  effect 
souvenirs  purchased  by  tourists. 

The  trade  in  rainsticks  was  an  issue 
for  discussion  at  the  past  several 
meetings  of  the  CITES  Plants 
Committee.  At  the  9th  meetiiig  of  the 
Plants  Committee  in  June  1999,  the 
Committee  recognized  the  problem  of 
tourists  purchasing  cacti  rainsticks  as 
souvenirs  in  countries  that  they  are 
visiting  and  then  having  them 
confiscated  when  they  return  to  their 
home  coimtries  because  they  did  not 
obtain  CITES  permits  for  the  export  of 
these  Appendix  II  items.  To  address  this 
problem,  Chile  recommended 
preparation  of  a  proposal  to  exempt 
shipments  of  up  to  three  luiits  of 
Chilean  Echinopsis  and  Eulychnia  cacti 
rainsticks  fit)m  the  provisions  of  CITES, 
specifically  when  being  transported  by 
tourists  as  long  as  the  tourists  had  the 
products  with  them.  The  Plants 
Committee  agreed  that  such  an 
exemption  did  not  pose  a  conservation 
problem  for  the  species  involved,  since 
the  skeletal  parts  used  to  produce  the 
rainsticks  are  collected  from  specimens 
in  the  wild  that  are  already  dead  and 
dried,  and  supported  the  proposal  by 
Chile.  Chile  has  subsequently  submitted 
a  proposal  to  COPll  to  exempt  up  to 
three  specimens  of  Echinopsis  and 
Eulychnia  cacti  rainsticks  per  person 
from  CITES  controls. 

The  United  States  agrees  with  the 
Plants  Committee's  assessment  that 
such  an  exemption  would  not  pose  a 
conservation  problem  for  the  species 
involved.  However,  the  United  States 
does  not  agree  that  this  exemption 
should  be  proposed  to  the  Conference  of 
the  Parties  via  an  annotation  to  the 
CITES  Appendices,  as  Chile  has  done  by 
submitting  its  proposal.  CITES  Article 
Vn,  paragraph  3,  already  allows  the 
imports  and  exports  of  Appendix  II  cacti 
rainsticks  as  personal  effects  and, 
therefore,  including  a  personal  effects 
exemption  as  an  annotation  to  a  listing 
would  circumvent  or  overrule  those 
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market.  Estimates  of  average  annual 
Camptothecin  production  in  China 
suggest  that  at  least  500,000-750.000 
trees  per  year  are  affected.  Appendix  II 
listing  could  benefit  this  species  if  it 
pertains  to  all  parts  and  derivatives  of 
the  plant. 

Prop.  11.59.  Inclusion  of  Cistanche 
deserticola  in  Appendix  II.  Submitted 
by  China.  Proposed  U.S.  position: 
Support. 

This  species  is  a  parasitic  herb  native 
to  China  that  is  used  to  improve  kidney 
function  and  treat  impotence.  The  main 
threats  to  it  are  overexploitation  from 
the  wild  for  its  medicinal  value  and  the 
destruction  of  its  host  plants.  Haloxylon 
ammondendron  and  H.  persicum. 
Cistanche  deserticola  has  been  severely 
impacted  by  over  collection  from  the 
wild  in  certain  areas,  especially  in  the 
Inner  Mongolia  Autonomous  Region.  It 
is  now  listed  in  the  Red  Data  Book  of 
China  Plants  and  as  a  State  Protected 
Species.  International  trade  in  this 
species  grew  to  an  estimated  120  tons 
per  year  in  the  1980s,  but  has  since 
dechned  due  to  supply  restrictions.  It  is 
primarily  exported  to  Japan,  Hong  Kong, 
and  Southeast  Asia.  This  species  is 
difficult  to  cultivate  due  to  its  parasitic 
nature  and  is  not  artificially  propagated 
on  a  commercial  scale. 

Prop.  11.60.  Inclusion  of 
Harpagophytum  procumbens  and 
Harpagophytum  zeyheri  in  Appendix  II. 
Submitted  by  Germany.  Proposed  U.S. 
position:  Support. 

These  species  are  foimd  in  several 
countries  in  southern  Africa,  but  mainly 
in  Namibia  and  Botswana.  A  decline  in 
wild  populations  of  Harpagophytum 
procumbens  has  been  recorded  in  both 
these  countries.  A  main  threat  to  H. 
procumbens  is  the  large-scale  harvest  of 
its  secondary  storage  tubers  using 
detrimental  harvesting  techniques, 
primarily  for  international  markets. 
Export  of  H.  procumbens  from  its  main 
range  states  is  significant  and  strongly 
increasing  and  has  led  to  its 
overexploitation  in  Botswana  and  some 
parts  of  Namibia.  The  material  in  trade 
originates  exclusively  from  the  wild. 
Most  of  it  is  exported  to  Europe.  H. 
zeyheri  is  also  traded  internationally  for 
its  medicinal  value  and  is  difficult  to 
distinguish  from  H.  procumbens. 
Grazing  also  presents  a  threat  to  these 
species. 

Prop.  11.61.  Inclusion  oi  Adonis 
vemalis  in  Appendix  II  (potted  live 
plants  to  be  excluded).  Submitted  by 
Germany.  Proposed  U.S.  position: 
Support,  with  the  exception  of  the 
exclusion  of  live  potted  plants. 

This  species,  primarily  used  for 
medicinal  purposes  but  also  valued  as 
an  ornamental  plant,  is  distributed 


throughout  the  steppe  and  grassland 
ecosystems  of  central  and  eastern 
Europe.  It  mainly  occurs  in  isolated, 
fragmented  populations  today.  It  is 
considered  to  be  threatened  and  is 
included  in  most  red  data  books  of  its 
range  coimtries.  The  many  threats  to 
this  species  include  overexploitation  for 
international  trade  and  detrimental 
harvesting  techniques.  Bulgaria, 
Hungary,  Romania,  Ukraine,  and  Russia 
are  the  main  exporters  of  this  species. 
The  main  importers  are  Germany  and 
France.  Restrictions  on  harvest  have 
been  established  in  Bulgaria  and 
Hungary.  Almost  all  plant  material  in 
trade  originates  from  wild  stock. 
Regarding  the  proposed  exclusion  of 
potted  live  plants,  we  sympathize  with 
the  intent,  but  do  not  believe  it  is 
allowed  by  the  treaty.  CITES  Article  I 
paragraph  (b)(iii)  states  that,  for  plants, 
a  specimen  is  defined  as:  "for  species 
included  in  Appendix  I,  any  readily 
recognizable  part  or  derivative  thereof; 
and  for  species  included  in  Appendices 
II  and  III,  any  readily  recognizable  part 
or  derivative  thereof  specified  in 
Appendices  II  and  III  in  relation  to  the 
species."  Therefore,  the  listing  of  a  plant 
species  in  Appendix  II  can  specify  (or 
exempt)  certain  recognizable  parts  or 
derivatives.  The  listing  cannot, 
however,  exempt  whole  plants  that  are 
in  pots,  which  is  not  a  part  or 
derivative. 

Prop.  11.62.  Transfer  of  Guaiacum 
sanctum  (Holywood  lignum  vitae)  from 
Appendix  II  to  Appendix  I.  U.S. 
proposal. 

Oui  proposed  negotiating  position  is 
discussed  in  the  Federal  Register  notice 
of  February  17,  2000  (65  FR  8190).  The 
United  States  will  actively  work 
towards  adoption  of  this  proposal  at 
COPll. 

Conclusion  of  the  Meeting 

60.  Determination  of  the  time  and  venue 
of  the  next  regular  meeting  of  the 
Conference  of  the  Parties  (Doc.  11.60] 

When  we  completed  this  notice,  we 
still  had  not  received  a  document  from 
the  Secretariat  regarding  candidates  as 
host  governments  for  C0P12.  The 
United  States  favors  holding  C0P12  in 
a  country  where  all  Parties  and 
observers  will  be  admitted  without 
political  difficulties.  The  United  States 
proposes  to  support  the  holding  of  the 
meetings  of  the  COP  on  a  biennial  basis, 
or,  as  in  the  case  of  COPIO.  after  an 
interval  of  approximately  2V2  years. 

61.  Closing  remarks  [no  document] 
Future  Actions 

Before  COPll.  we  will  announce  any 
cbSnges  to  the  proposed  negotiating 
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positions  contained  in  this  notice  and 
any  undecided  negotiating  positions  by 
posting  a  notice  on  our  Internet  website 
(http :  //international .  fws  .go  v/global/ 
cites.html).  After  the  meeting  of  the 
COP,  we  will  publish  a  notice  in  the 
Federal  Register  announcing  the 


amendments  to  CITES  Appendices  I  and 
n  that  were  adopted  by  the  Parties  at  the 
meeting,  and  requesting  comments  on 
whether  the  United  States  should  enter 
reservations  on  any  of  these 
amendments. 


Dated:  March  3,  2000. 
Jamie  Rappaport  Clark, 

Director,  U.S.  Fish  and  Wildlife  Senice. 
IFR  Doc.  00-5617  Filed  3-3-00;  4:32  pm) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  8,  2000 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit,  tangerine, 
and  tangelos  grown  in 
Florida  and  imported 
grapefruit;  published  2-7-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste: 
Waste  water  treatment 
sludges  from  metal 
finishing  industry;  180-day 
accumulation  time; 
published  3-8-00 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bentazon;  published  3-8-00 
Diclosulam;  published  3-8-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
National  Exchange  Carrier 
Association,  Inc.;  Board 
of  Directors;  changes; 
published  3-8-00 
TREASURY  DEPARTMENT 
Resolution  Funding 
Corporation  operations; 
published  3-8-00 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Dependent  entitlement  to 
monetary  benefits; 
definition  of  child; 
published  3-8-00 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Flight  courses  for 
educational  assistance 
programs;  approval 
criteria;  published  3-8- 
00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  Fonward  Pricing  Pilot 
Program;  establishment; 


comments  due  by  3-16-00; 
published  3-1-00 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  distribution  programs: 
Indian  reservations;  income 

deductions  and 

miscellaneous  provisions; 

comments  due  by  3-14- 

00;  published  1-14-00 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  loans: 
General  policies,  types  of 

loans,  andloan 

requirements;  comments 

due  by  3-13-00;  published 

2-11-00 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities  Act 
and  Architectural  Barriers 
Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities; 
construction  and 
alterations;  comments 
due  by  3-15-00; 
published  11-16-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Anadromous  Atlantic 
salmon;  Gulf  of  Maine 
distinct  population 
segment;  status  review; 
comments  due  by  3-15- 
00;  published  1-7-00 
Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Atlantic  herring;  comments 
due  by  3-13-00; 
published  2-10-00 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  3-13- 
00;  published  2-10-00 
Pacific  Fishery 
Management  Council; 
hearings;  comments 
due  by  3-15-00; 
published  2-9-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Minimum  financial 
requirements  for  futures 
commission  merchants 
and  introducing  brokers; 
comments  due  by  3-13- 
00;  published  2-10-00 


DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Institutions  of  higfier 
education;  Federal 
contracts  and  grants; 
comments  due  by  3-13- 
00;  published  1-13-00 

Manufacturing  Technology 
Program;  comments  due 
by  3-13-00;  published  1- 
13-00 

Production  surveillance  and 
reporting:  comments  due 
by  3-13-00;  published  1- 
13-00 

Transportation  acquisition 
policy;  comments  due  by 
3-13-00;  published  1-13- 
00 

Utility  privatization; 
comments  due  by  3-13- 
00;  published  1-13-00 
Civilian  health  and  medical 

program  of  uniformed 

services  (CHAMPUS): 

TRICARE  program— 
Claimcheck  denials; 
appeals  process 
establishment; 
comments  due  by  3-13- 
00;  published  1-13-00 
Federal  Acquisition  Regulation 

(FAR): 

Liquidated  damages; 
comments  due  by  3-13- 
00;  published  1-13-00 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Teacher  Quality 
Enhancement  Grants 
Program;  comments  due 
by  3-13-00;  published  2- 
11-00 

EMERGENCY  OIL  AND  GAS 
GUARANTEED  LOAN 
BOARD 

National  Environmental  Policy 
Act;  implementation: 
Loan  guarantee  decisk>ns; 
information  availability; 
correction;  comments  due 
by  3-13-00;  published  1- 
12-00 
EMERGENCY  STEEL 
GUARANTEE  LOAN  BOARD 
National  Environmental  Policy 
Act;  implementation: 
Loan  guarantee  decisions; 
infonnation  availability; 
correction;  comments  due 
by  3-13-00;  published  1- 
12-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Operating  permits  programs; 
intenm  approval  expiration 
dates;  extension; 
comments  due  by  3-15- 
00;  published  2-14-00 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 
Idaho 
Correction;  comments  due 
by  3-13-00;  published 
2-22-00 
Kentucky;  comments  due  by 
3-16-00;  published  2-15- 
00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Federal  Agricultural 
Mortgage  Corporation; 
risk-based  capital 
requirements;  comments 
due  by  3-13-00;  published 
11-12-99 
Federal  Agncultural 
Mortgage  Corporation; 
risk-t>ased  capital 
requirements;  correction; 
comments  due  by  3-13- 
00;  published  1-11-00 

FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 
Tying  restrictksns;  reviskxis; 
comments  due  by  3-13- 
00;  published  2-11-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR); 

Lk]uklated  damages; 
comments  due  by  3-13- 
00;  published  1-13-00 
Federal  Management 

Regulation: 

Federal  advisory  committee 
management;  comments 
due  by  3-14-00;  put)(ished 
1-14-00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Indian  Reservation  Roads 
funds;  2000  FY  funds 
distribution;  comments 
due  by  3-16-00;  published 
2-15-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Alabama  sturgeon; 
comments  due  by  3-17- 
00;  published  2-16-00 
AnadronHXis  Atlantk: 
salmon;  Gutf  of  Maine 
distinct  population 
segment;  status  review; 
comments  due  by  3-15- 
00;  published  1-7-00 
Habitat  conservation  plans, 
safe  hartwr  agreements, 


IV 
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and  candidate 
conservation  agieements 
with  assurances 
comments  due  ly  3-13- 
00;  published  2-11-00 
Endangered  Species 
Convention: 
Appendices  and 
amendments — 
Alligator  snappirjg  turtle 
and  all  species  of  map 
turtles  native  o  U.S. 
comments  dud  by  3-13- 
00;  published  1-26-00 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retiremer^  Income 
Security  Act:  I 

Civil  penalties;  assessment; 
comments  due  fcy  3-13- 
00;  published  2411-00 
Medical  care  to  e^nployees 
of  two  or  more  employers; 
multiple  employer  welfare 
arrangements  aid  other 
entities  providing 
coverage;  repor  ing 
requirements;  comments 
due  by  3-13-00;  published 
2-11-00 
NATIONAL  AERONJAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damagjs; 
comments  due  3y  3-13- 
00;  published  1  13-00 
OKLAHOMA  CITY  NATIONAL 
MEMORIAL  TRUSl 
Oklahoma  City  Natii  )nal 
Memorial  regulatidns; 
comments  due  b^  3-14-00; 
published  2-16-OC 


POSTAL  SERVICE 

Domestic  Mail  Manual: 
Plant  Verified  Drop 
Shipment  (PVDS);  loading 
requirements;  comments 
due  by  3-15-00;  published 
2-11-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
California;  comments  due  by 
3-13-00;  published  1-11- 
00 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  comments 
due  by  3-13-00;  published 
3-1-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Agusta;  comments  due  by 
3-13-00;  published  1-12- 
00 
Airbus;  comments  due  by  3- 

13-00;  published  2-10-00 
Boeing;  comments  due  by 
3-13-00;  published  1-26- 
00 
Bombardier;  comments  due 
by  3-13-00;  published  2- 
10-00 
Eurocopter  Deutschland 
GMBH;  comments  due  by 
3-13-00;  published  1-13- 
00 
General  Electric  Aircraft 
Engines;  comments  due 
by  3-13-00;  published  1- 
12-00 


McDonnell  Douglas; 

comments  due  by  3-13- 

00;  published  1-26-00 
Raytheon;  comments  due  by 

3-17-00;  published  2-1-00 
Rolls-Royce  Ltd.;  comments 

due  by  3-13-00;  published 

1-12-00 
Rolls-Royce  pic;  comments 

due  by  3-13-00;  published 

1-12-00 
Class  E  airspace;  comments 
due  by  3-15-00;  published 
2-14-00 

VETERANS  AFFAIRS 
DEPARTMENT 

National  Service  Life 
Insurance  and  Veterans 
Special  Life  Insurance: 
Term  capped  policies;  cash 
value;  comments  due  by 
3-16-00;  published  2-15- 
00 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1451/P.L.  106-173 

Abraham  Lincoln  Bicentennial 
Commission  Act  (Feb.  25, 
2000;  114  Stat.  14) 

S.  632/P.L.  106-174 

Poison  Control  Center 

Enhancement  and  Awareness 

Act  (Feb.  25,  2000;  114  Stat. 

18) 

Last  List  February  23,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 
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Order  Processing  Code: 

*6216 


Charge  your  order. 
It's  Easy! 
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To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  persona)  name 


(Please  type  or  print) 


Additional  address/attention  line 
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Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA       I I  MasterCard  Account 
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City,  Sute.  ZIP  code 


Daytime  phone  including  area  code 


1        III 
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Purchase  order  number  (optional) 

YES  NO 
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Mail  To:  Superintendent  of  Documents 
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Microfiche  Editions  Available... 

Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  firmat  and  mailed  to 
subscribers  the  following  day  via  first 
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Co..  12537-12538 
Cooperative,  12538 
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USGen  New  England  Inc..  12540-12541 
Viking  Gas  Transmission  Co..  12541-12542 

Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act;  correction  [Editorial  Note:  In  the 
corrections  listed  at  the  beginning  of  the  table  of 
contents  for  the  Federal  Register  of  March  8.  2000,  the 
page  number  for  this  entry,  12318,  was  inadvertently 
omitted.  Also,  this  entry  was  erroneously  duplicated 
within  the  table  of  contents  under  Comptroller  of  the 
Currency.] 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12580 
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NOTICES 
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Change  in  bank  control,  12553 

Formations,  acquisitions,  and  mergers.  12553-12554 

Permissible  nonbanking  activities,  12554 

Fish  and  Wildlife  Service 
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MT,  12570 
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Food  and  Drug  Administration 
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Reports  and  guidance  documents;  availability,  etc.: 
Conjugated  estrogens,  USP:  LC-MS  method  for  both 

qualitative  chemical  characterization  and  qualitative 
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Food  and  Nutrition  Service 
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Child  nutrition  programs: 
National  school  lunch,  school  breakfast,  summer  food 
service,  and  child  and  adult  care  food  programs; 
vegetable  protein  products  requirements 
modification,  12429-12442 

Foreign  Agricultural  Service 
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Uruguay  Round  Agreements  Act  (URAA);  agricultural 
safeguard  trigger  levels,  12502-12503 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Umatilla  National  Forest,  OR,  12503-12505 
White  Mountain  National  Forest,  NH  and  ME,  12505- 
12507 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
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Housing  and  Urban  Development  Department 
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Submission  for  OMB  review;  comment  request,  12567- 
12568 
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Raymark  Industries,  Inc.,  et  al.,  12577 

l^bor  Department 

See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  12577- 
12578 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
New  Mexico,  12571 


Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Annuities  valuation,  interests  for  life  or  terms  of  years, 
and  remainder  or  reversionary  interests;  actuarial 
tables  use;  correction,  12630 
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Maritime  Administration 

NOTICES 
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Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Comitiissian 

National  Aeronautics  and  Space  Administration 

RULES 
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Miscellaneous  amendments,  12484-12485 

National  Archives  and  Records  Administration 
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Agency  information  collection  activities: 
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NOTICES 

Agency  information  collection  activities: 
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and  management: 
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reports  and  guidelines;  availability. 
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Grants  and  cooperi  iti 

Chesapeake  Bay 
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Florida  Power 
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Meetings: 
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workshop. 
Nuclear  Waste 
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availability,  etc.: 
and  closure — 

on  Alameda  and  Fleet  and  Industrial 
Oakland's  Alameda  Aimex  and 
12524-12533 


Meetings: 
Chief  of  Naval  dperations  Executive  Panel,  12533 


nvestment  Corporation 

Act,  12581 
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and  high-level  radioactive  waste; 
I  torage;  licensing  requirements: 
fuel  storage  casks;  list  additions,  12444- 


st^ements;  availability,  etc.: 
.  et  al.,  12592-12593 
Ltd.,  12593-12594 
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Commonwealth  Edison  Co.  et  al.,  12581-12582 
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See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
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Environmental  statements;  availability,  etc.: 
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Environmental  statements;  availability,  etc.: 
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Pohnpei  Utilities  Corp.,  12508 
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RULES 

Organization,  functions,  and  authority  delegations: 

General  Counsel  Office,  12469 
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Meetings;  Sunshine  Act,  12596-12597 
Options  Price  Reporting  Authority: 
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Chicago  Stock  Exchange,  Inc.,  12601 
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Depository  Trust  Co.,  12602-12603 
New  York  Stock  Exchange,  Inc.,  12603-12607 
Applications,  hearings,  determinations,  etc.: 
Public  utiUty  holding  company  filings,  12596 

State  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  12607- 
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Art  objects;  importation  for  exhibition: 
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Agency  information  collection  activities: 
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[Editorial  Note:  In  the  corrections  listed  at  the 
beginning  of  the  table  of  contents  for  the  Federal 
Register  of  March  8,  2000,  the  page  number  for  this 
entry,  12318,  was  inadvertently  omitted.  Also,  this 
entry  was  erroneously  duplicated  within  the  table  of 
contents  under  Federal  Railroad  Administration.] 
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Rules  and  Regulations 


Federal  Register 
Vol.  65,  No.  47 

Thursday,  March  9,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revisions  of  Deiegations  of  Authority 

agency:  Office  of  the  Secretary, 
Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  of  Agriculture 
(USDA)  to  reflect  an  internal 
reorganization  of  the  pollution 
prevention,  control,  and  abatement 
program  within  USDA. 
EFFECTIVE  DATE:  Effective  March  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Harwood,  Executive  Director, 
USDA  Hazardous  Materials  Policy 
Council,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  401-4747. 
SUPPLEMENTARY  INFORMATION:  On 
January  15, 1999,  the  Secretary  of 
Agriculture  established  the  USDA 
Hazardous  Materials  Policy  Council 
(Council)  to  direct  and  coordinate 
pollution  prevention,  control,  and 
abatement  within  USDA.  The  Council  is 
chaired  by  an  appointee  of  the  Secretary 
and  consists  of  senior  policy 
representatives  of  the  affected  USDA 
mission  areas  and  agencies  and  USDA's 
Office  of  the  General  Counsel.  By 
memorandum  dated  April  14,  1999,  the 
Secretary  assigned  to  the  Council  lead 
responsibility  for  USDA  hazardous 
materials  management  and  Federal 
facilities  compliance  activities,  with  the 
Council  Chairman  coordinating  program 
direction  with  the  assistance  of  an 
Executive  Director.  The  director  of  the 
USDA  Hazardous  Materials 
Management  Group  (HMMG)  serves  as 
the  Council's  Executive  Director.  The 
HMMG,  which  serves  as  staff  to  the 


Coimcil,  was  placed  organizationally  in 
Departmental  Administration  for 
administrative  support.  The  Coimcil 's 
Executive  Director/HMMG  Director 
reports  to  the  Council  Chairman  for  both 
management  and  policy  direction.  The 
Assistant  Secretary  for  Administration 
and  the  Council  Chairman  are 
responsible  for  presenting  the  USDA 
Hazardous  Waste  Management 
appropriation  budget  request  to  the 
Office  of  Management  and  Budget 
(0MB)  and.  Congress.  The  Council 
Chairman  is  responsible  for  reporting  on 
hazardous  materials  management  and 
Federal  facilities  compliance  program 
accomplishments  to  Congress,  OMB, 
and  the  United  States  Environmental 
Protection  Agency.  Decisions  on  the 
allocation  of  funds  to  USDA  agencies 
from  the  USDA  central  hazardous  waste 
management  account  are  the 
responsibility  of  the  Coimcil.  Finally, 
the  Secretary  directed  that  Departmental 
Manual  (DM)  5600-1,  Environmental 
Pollution  Prevention,  Control,  and 
Abatement  Manual,  be  revised  to  reflect 
these  changes  in  organization  and 
responsibilities.  The  revisions  to  DM 
5600-1  were  issued  June  25,  1999.  This 
final  rule  revises  the  delegations  of 
authority  from  the  Secretary  of 
Agriculture  and  general  officers  of 
USDA  to  incorporate  the  provisions  of 
the  Secretary's  memoranda  and  the  June 
25,  1999,  amendments  to  DM-5600-1. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required.  Further, 
since  this  rule  relates  to  internal  agency 
management,  it  is  exempt  from  the 
provisions  of  Executive  Order  Nos. 
12866  and  12988.  In  addition,  this 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  and,  thus,  is  exempt  from  the 
provisions  of  that  Act.  Accordingly,  as 
authorized  by  section  808  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  No.  104- 
121,  this  rule  may  be  made  effective 
upon  publication  in  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  7  CFR  Part  2  is  amended 
as  follows: 


PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFRCERS  OF  THE  DEPARTI^ENT 

1 .  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6912(a)(1);  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953,  3 
CFR,  1949-1953  Comp.,  p.  1024. 

Subpart  C — Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretaries  and  Assistant  Secretaries 

2.  In  §  2.16,  paragraph  (a)(9)  is  added 
to  read  as  follows: 

§2.16    Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services. 

(a)  *   *   • 

(9)  Related  to  hazardous  materials 
management,  (i)  Serve  on  the  USDA 
Hazardous  Materials  Policy  Council. 

(ii)  Recommend  actions  and  policies 
that  enable  USDA  agencies  under  his  or 
her  authority  to  comply  with  the  intent, 
purposes,  and  standards  of 
environmental  laws  for  pollution 
prevention,  control,  and  abatement. 

(iii)  Consult  with  the  United  States 
Environmental  Protection  Agency  and 
other  appropriate  Federal  agencies  in 
developing  pollution  prevention, 
control,  and  abatement  policies  and 
programs  relating  to  agencies  under  his 
or  her  authority. 

(iv)  Recommend  actions  and  policies 
of  the  loan  and  grant  programs  under 
his  or  her  authority  concerning 
compliance  with  the  Asset 
Conservation,  Lender  Liability,  and 
Deposit  Insurance  Protection  Act  of 
1996.  Subtitle  E  of  Public  Law  No.  104- 
208. 
***** 

3.  In  §  2.17,  the  section  heading  is 
revised  and  paragraph  (a)(23)  is  added 
to  read  as  follows: 

§  2.17    Under  Secretary  for  Rural 
Development. 

(a)  *   *  * 

(23)  Related  to  hazardous  materials 
management,  (i)  Serve  on  the  USDA 
Hazardous  Materials  Policy  Council. 

(ii)  Recommend  actions  and  policies 
that  enable  USDA  agencies  under  his  or 
her  authority  to  comply  with  the  intent, 
purposes,  and  standards  of 
environmental  laws  for  pollution 
prevention,  control,  and  abatement. 

(iii)  Consult  with  the  United  States 
Environmental  Protection  Agency  and 
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Kin 


t) 


other  appropriate 
developing  pollut 
control,  and  abatei^ent 
programs  relating 
or  her  authority. 

(iv)  Recommend 
of  the  loem  and  gra 
his  or  her  authority 
compliance  with 
Conservation,  Lender 
Deposit  Insurance 
1996,  Subtitle  E  of 


Inderal  agencies  in 
prevention, 

policies  and 
agencies  under  his 


grai  It 


208. 


actions  and  policies 
nt  programs  under 

concerning 

e  Asset 
Lier  Liability,  and 

'rotection  Act  of 

'ublic  Law  No.  104- 


4.  hi  §  2.18,  para  {raph  (a)(7)  is  added 
lo  read  as  follows: 


Under  Secrei  ary  for  Food  Safety. 


aid 


laws 


ion 


§2.18 

(a)*   *   * 

(7)  Related  to 
management,  (i) 
Hazardous  Material 

(ii)  Recommend 
that  enable  the  USpA 
or  her  authority  to 
intent,  purposes, 
environmental ' 
prevention,  contro 

(iii)  Consult  wit" 
Environmental 
other  appropriate 
developing  poUuti 
control,  and 
programs  relating 
or  her  authority. 

(iv)  Exercise 
regulate  drug,  pes 
environmental 
products  as  covere  d 
Insecticide,  Fimg 
Act,  as  amended  { 
including  the  Foo(  1 
Actof  1996,  Pubh; 
the  Toxic  Substanpes 
amended  (15  U.S. 
implemented  by 
Inspection  Servict 
Memorandum  of 
the  United  States 
and  Human  Ser\' 
Administration. 
Environmental 


hazardous  materials 
on  the  USDA 
s  Policy  Council, 
actions  and  policies 
agency  under  his 
comply  with  the 
standards  of 
for  pollution 
and  abatement, 
the  United  States 
Prdtection  Agency  and 
'ederal  agencies  in 
prevention, 
abateiient  policies  and 

o  agencies  under  his 


5.  In  §  2.20,  parf; 
revised  and 
and  (xi)  are  addec 


§  2.20    Under  Secretary  for  Natural 
Resources  and  Envlironment. 


(a)* 
(D* 


(ii)  Represent 
Response  Teams 
and  oil  spills  pur^uautit 
Comprehensive 
Response 
Act,  as  amended 
seq.),  the  Clean 


pri:  nary 


coi  taminants 


icic 


responsibility  to 
tlicide,  and 

in  food 

by  the  Federal 

ide.  and  Rodenticide 

U.S.C.  136  ef  seq.). 

Quality  Protection 

Law  104-170, and 

Control  Act,  as 
2601  etseq.),as 
Food  Safety  and 
through  a 
I  Jnderstanding  with 
department  of  Health 
Food  and  Drug 
the  United  States 
Pri)tection  Agency. 


tie 


ices, 
a:  id 


graph  (a)(l)(ii)  is 
para^aphs  (a)(l)(ix),  (x), 
to  read  as  follows: 


USDA  on  Regional 
in  hazardous  spills 
to  the 
E  avironmental 
Compensation,  and  Liability 
42  U.S.C.  9601  et 
Water  Act.  as  amended 


(33  U.S.C.  1251  et  seq.),  the  Oil 
Pollution  Act  (OPA),  as  amended  (33 
U.S.C.  2701  et  seq.).  Executive  Order 
12580,  3  CFR,  1987  Comp.,  p.  193, 
Executive  Order  12777,  3  CFR,  1991 
Comp.,  p.  351,  and  the  National 
Contingency  Plan,  40  CFR  Part  300. 
***** 

(ix)  Serve  on  the  USDA  Hazardous 
Materials  Policy  Council. 

(x)  Recommend  actions  and  policies 
that  enable  agencies  under  his  or  her 
authority  to  comply  with  the  intent, 
purposes,  and  standards  of 
environraentcd  laws  for  pollution 
prevention,  control,  and  abatement. 

(xi)  Consult  with  the  United  States 
Environmental  Protection  Agency  and 
other  appropriate  Federal  agencies  in 
developing  pollution  prevention, 
control,  and  abatement  policies  and 
progreims  relating  to  agencies  imder  his 
or  her  authority. 
*        *        *  ^     *        * 

6.  In  §  2.21,  paragraph  (a)(10)  is  added 
to  read  as  follows: 

§  2.21    Under  Secretary  for  Research, 
Education,  and  Economics. 

(a)*   *   * 

(10)  Related  to  hazardous  materials 
management,  (i)  Serve  on  the  USDA 
Hazardous  Materials  Policy  Council. 

(ii)  Recommend  actions  and  policies 
that  enable  USDA  agencies  under  his  or 
her  authority  to  comply  v*rith  the  intent, 
purposes,  and  standards  of 
environmental  laws  for  pollution 
prevention,  control,  and  abatement. 

(iii)  Consult  with  the  United  States 
Environmental  Protection  Agency  and 
other  appropriate  Federal  agencies  in 
developing  pollution  prevention, 
control,  and  abatement  policies  and 
programs  relating  to  agencies  under  his 
or  her  authority. 

(iv)  Serve  as  a  USDA  Environmental 
Executive  responsible  for  coordinating 
waste  prevention;  recycling;  and  the 
procurement,  acquisition,  and  use  of 
recycled  products  and  environmentally 
preferable  products,  including  biobased 
products,  and  services  pursuant  to 
Executive  Order  13101  (dual  assignment 
with  the  Assistant  Secretary  for 
Administration). 
***** 

7.  In  §  2.22,  paragraph  (a)(10)  is  added 
to  read  as  follows: 

§  2.22    Under  Secretary  for  Marl(eting  and 
Regulatory  Programs. 

(a)*  *  * 

(10)  Related  to  hazardous  materials 
management,  (i)  Serve  on  the  USDA 
Hazardous  Materials  Policy  Council. 

(ii)  Recommend  actions  and  policies 
that  enable  USDA  agencies  under  his  or 


her  authority  to  comply  with  the  intent, 
purposes,  and  stcmdards  of 
environmental  laws  for  pollution 
prevention,  control,  and  abatement. 

(iii)  Consult  with  the  United  States 
Environmental  Protection  Agency  and 
other  appropriate  Federal  agencies  in 
developing  pollution  prevention, 
control,  and  abatement  policies  and 
programs  relating  to  agencies  under  his 
or  her  authority. 
*****. 

8.  In  §2.24: 

a.  Paragraph  (a)(3)(i)(I)  is  removed  and 
paragraphs  (a)(3){i)(J)  and  (a)(3)(i)(K)  are 
re-designated  paragraphs  (a)(3)(i)(I) 
and{a){3)(i)Q)  respectively;  and 

b.  Paragraphs  (a)(3)(xi),  (a)(3){xii),  and 
(a)(14)  are  added  to  read  as  follows: 

§  2.24    Assistant  Secretary  for 
Administration. 

(a)*  *  * 

(3)*  *  * 

(xi)  Serve  as  a  USDA  Environmental 
Executive  responsible  for  coordinating 
waste  prevention;  recycling;  and  the 
procurement,  acquisition,  and  use  of 
recycled  products  and  environmentally 
preferable  products,  including  biobased 
products,  and  services  pursuant  to 
Executive  Order  13101  (dual  assignment 
with  the  Under  Secretary  for  Research, 
Education,  and  Economics). 

(xii)  Provide  administrative  support  to 
the  USDA  Hazardous  Materials 
Management  Group. 
*         *         *         *        * 

(14)  Related  to  hazardous  materials 
management,  (i)  Serve  on  the  USDA 
Hazardous  Materials  Policy  Council. 

(ii)  Recommend  actions  and  policies 
that  enable  USDA  agencies  under  his  or 
her  authority  to  comply  vdth  the  intent, 
purposes,  and  standards  of 
environmental  laws  for  pollution 
prevention,  control,  and  abatement. 

(iii)  ConsuU  with  the  United  States 
Environmental  Protection  Agency  and 
other  appropriate  Federal  agencies  in 
developing  pollution  prevention, 
control,  and  abatement  policies  and 
programs  relating  to  agencies  imder  his 
or  her  authority. 

(iv)  Present,  in  coordination  with  the 
Chairman  of  the  USDA  Hazardous 
Materials  Policy  Council,  the  USDA 
Hazardous  Waste  Management 
Appropriation  budget  request  to  the 
Office  of  Management  and  Budget  and 
to  Congress. 


Subpart  D— Delegations  of  Authority  to 
the  Other  General  Officers  and  Agency 
Heads 

9.  In  §  2.31,  paragraph  (p)  is  added  to 
read  as  follows: 
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§2.31    General  Counsel. 

***** 

(p)  Serve  on  the  USDA  Hazardous 
Materials  Policy  Council. 


Subpart  J — Delegations  of  Authority 
By  the  Under  Secretary  for  Natural 
Resources  and  Environment 

10.  In  §  2.60,  paragraph  {a){35)  is 
revised  to  read  as  follows: 

§2.60    Chief,  Forest  Service. 

(a)  *   *   * 

(35)  Represent  USDA  on  Regional 
Response  Teams  on  hazardous  spills 
and  oil  spills  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  cind  Liability 
Act,  as  amended  (  42  U.S.C.  9601  et 
seq.),  the  Clean  Water  Act,  as  amended 
(33  U.S.C.  1251  et  seq.),  the  Oil 
Pollution  Act  (OPA),  as  amended  (33 
U.S.C.  2701  et  seq.),  Executive  Order 
12580,  3  CFR,  1987  Comp.,  p.  193, 
Executive  Order  12777,  3  CFR,  1991 
Comp.,  p.  351,  and  the  National 
Contingency  Plan,  40  CFR  Part  300. 
***** 

Dated:  March  1,  2000. 
Dan  Glickman, 

Secretary  of  Agriculture. 

[FR  Doc.  00-5770  Filed  3-8-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  210,  215,  220,  225  and  226 
RIN  0584-AC82 

Modification  of  the  "Vegetable  Protein 
Products"  Requirements  for  the 
National  School  Lunch  Program, 
School  Breakfast  Program,  Summer 
Food  Service  Program  and  Child  and 
AduK  Care  Food  Program 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  updates  the 
requirements  for  using  "Vegetable 
Protein  Products"  in  the  National 
School  Lunch  Program,  School 
Breakfast  Program,  Summer  Food 
Service  Program,  and  Child  and  Adult 
Care  Food  Program  (the  Child  Nutrition 
programs).  The  major  changes  are  to: 
rename  "Vegetable  Protein  Products"  as 
"Alternate  Protein  Products;"  remove 
the  limit  on  the  amount  of  these 
products  that  can  be  used;  eliminate  the 
requirement  that  alternate  protein 
products  be  specially  fortified;  emd 


update  the  test  used  to  determine 
protein  quality.  These  changes  provide 
menu  planners  with  more  flexibility  to 
incorporate  these  products  into  their 
menus  along  with  the  traditional  protein 
sources  of  meat,  poultry'  and  seafood. 
EFFECTIVE  DATE:  April  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Wagoner  or  Ms.  Janice  Fabina, 
3101  Park  Center  Drive,  Room  1007, 
Alexandria,  Virginia  22302  or  by 
telephone  at  (703)  305-2590. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Was  Proposed? 

On  July  20.1999.  the  U.S.  Department 
of  Agriculture  (USDA)  published  a  rule 
in  the  Federal  Register  (64  FR  38839) 
proposing  to  update  the  requirements 
for  using  vegetable  protein  products  in 
the  Child  Nutrition  Programs.  Under  the 
National  School  Lunch  Act  (NSLA)  and 
the  Child  Nutrition  Act  of  1966  (CNA). 
the  Secretary  of  Agriculture  is 
authorized  to  establish  minimum 
nutritional  requirements  for  meals 
served  in  the  various  Child  Nutrition 
Programs  administered  by  FNS.  One 
important  element  of  establishing  these 
nutritional  requirements  is  determining 
how  various  foods,  such  as  vegetable 
protein  products,  should  be  credited 
under  the  meals  patterns  established  for 
the  Child  Nutrition  Programs.  Section 
9(a)  of  die  NSLA  (42  U.S.C.  1758  (a)) 
requires  the  Secretary  to  establish 
minimum  nutritional  requirements  for 
the  National  School  Lunch  Program 
(NSLP).  Section  13(f)  of  die  NSLA  (42 
U.S.C,  1761(f))  mandates  this 
requirement  for  the  Summer  Food 
Service  Program  (SFSP),  as  does  section 
17(g)(1)(A)  of  die  NSLA  (42  U.S.C. 
1766(g)(1)(A)  for  the  Child  and  Aduh 
Care  Food  Program  (CACFP).  Section 
4(e)  of  the  CNA  incorporates  this 
oversight  requirement  as  a  central 
featiue  of  the  School  Breakfast  Program 
(SBP). 

The  following  were  the  major 
modifications  that  we  proposed: 

(1)  Change  the  name  from  vegetable 
protein  products  to  alternate  protein 
products  and  remove  the  requirement 
that  alternate  protein  products  only  be 
of  plant  origin; 

(2)  Remove  the  requirement  that 
vegetable  protein  products  could  only 
constitute  30  percent  (by  weight)  of  the 
meat/meat  alternate  component  of  the 
food-based  menu  planning  approaches; 

(3)  Remove  the  fortification 
requirement;  and 

(4)  Update  the  protein  quality  test  to 
the  Protein  Digestibility  Corrected 
Amino  Acid  Score  (PDCAAS)  from  the 
Protein  Efficiency  Ratio  (PER)  test. 


We  proposed  to  amend  the 
requirements  found  in  Appendix  A, 
entitled  "Alternate  Foods  for  Meals- 
Vegetable  Protein  Products,"  to  the 
following  Code  of  Federal  Regulation 
(CFR)  Parts:  7  CFR  Part  210.  for  die 
NSLP;  7  CFR  Part  225.  for  the  SFSP;  and 
7  CFR  Part  226.  for  die  CACFP. 
Appendix  A  to  Part  210  also  applies  to 
7  CFR  Part  220,  die  SBP.  For  additional 
background  on  the  history  of  vegetable 
protein  products  in  the  Child  Nutrition 
programs,  please  refer  to  the  proposed 
rule. 

How  Long  Was  the  Comment  Period  for 
the  Proposed  Rule? 

We  originally  established  a  60-day 
comment  period  which  would  have 
ended  on  September  20,  1999.  However, 
potential  commentors  requested  an 
extension  of  the  comment  period  to 
allow  them  more  time  to  review  the 
proposed  changes.  We  extended  the 
comment  period  until  November  19. 
1999  in  response  to  these  requests.  The 
extension  notice  was  published  in  the 
Federal  Register  on  August  25.  1999  (64 
FR  46319). 

How  Many  Comments  Were  Received? 

We  received  635  comment  letters, 
including  a  number  of  e-mails.  The 
following  is  a  breakdown  of  the  types  of 
commentors: 


Commentor  classification 

Number 

General  Public* 

573 

State  and  Local  Food  Service  In- 
cluding Child  Care  Providers  

Food  Industry 

17 
26 

Advocates 

19 

Total                                   

635 

'Includes  unaffiliated  fiealtti  professionals. 

The  vast  majority  of  commentors 
(619)  approved  of  the  proposed  changes. 
The  largest  group  of  commentors  that 
approved  of  the  changes  in  their  entirety 
(355)  made  the  following  points: 

1 .  The  changes  would  increase 
flexibility  for  menu  planners; 

2.  The  current  requirements  severely 
restricted  the  use  of  vegetable  protein 
products  (VPP)  in  the  Child  Nutrition 
programs;  and 

3.  The  changes  will  provide  healthful 
alternatives  to  meat  products.  These 
commentors  also  noted  that  the  changes 
are  good  for  consumers,  animals,  the 
environment  and  those  administering 
the  Child  Nutrition  programs,  especially 
child  care  providers. 

Specific  comments  are  discussed  in 
detail  below. 
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What  Did  Commei  tors  Say  About 
Changing  the  Nam  ?  of  VPP? 

We  proposed  rei  loving  the 
requirement  that  p  -otein  products  used 
in  the  Child  Nutrit  on  programs  be 
derived  only  from  slant  protein  sovu-ces. 
Because  of  this.  w«  proposed  using  the 
term  'AUemate  Pritein  Products"  (AFP) 
instead  of  "Vegeta  lie  Protein  Products" 
(VPP)  to  indicate  t  lat  such  products  are 
no  longer  only  veg  ;table-based. 

Only  26  commei  it  letters  specifically 
addressed  this  pro  asion.  Of  these,  24 
commentors  oppoi  ed  the  name  change, 
while  two  commei  tors  supported  it. 
saying  that  the  ten  i  "APP"  enhances 
flexibility  and  recc  gnizes  changes  in 
food  technology.  T  tiose  commentors 
who  opposed  the  i  ame  change  felt  it 
was  not  necessary  jecause  there  are 
only  two  possible   ources  of  protein 
products  that  are  r  ot  vegetable-based 
that  could  be  used  in  the  Child 
Nutrition  program  ;.  i.e.,  fruit  puree  and 
whey  protein.  Con  mentors  stated  that 
these  sources  were  the  only  products 
that  could  meet  th  ;  requirements  of  the 
protein  quality  tes  used.  Commentors 
also  felt  that  these  particular  products 
would  not  be  used  in  sufficient 
quantities  to  meet  the  protein 
requirements. 

We  proposed  thi  t  name  change  to 
indicate  that  the  n  eat  alternate 


requirement  coulc 
sources  other  than 


Commehtors  Say  About 
Linnt  on  the  Amount  of 


this 


be  met  with  protein 
those  that  were 


vegetable-based.  A  Iso,  we  did  not  want 
to  restrict  the  use  i  if  any  alternate 
protein  products  t  lat  might  be 
developed  in  the  f  ature  that  were  not 
vegetable-based.  V  'e  believe  the  term 
Alternate  Protein  *roducts,  as  opposed 
to  the  term  Vegeta  )le  Protein  Products, 
most  accurately  re  lects  the  fact  that 
protein  is  availabl  >  from  a  variety  of 
sources  including  vegetable-based 
sources.  Therefore ,  we  are  adopting  the 
name  change  as  pi  oposed  without 
changes. 

What  Did 
Removing  the 
VPP? 

We  proposed 
requirement  that 
constitute  up  to  3 
meat  alternate  cor  i 
based  menu  plani 
in  all  of  the  Child 
One  reason  for 
was  because  that 
apply  to  menus  p 
nutrient  standard 
approaches  used 
SBP.  thus  there  wtis 
among  the  menu 
for  the  school  me^ls 
reason  was  that  tHe 


re  noving  i 


the 
tjiat  VPP  could  only 
percent  of  the  meat/ 
ponent  of  the  food- 
ing  approaches  used 
Nutrition  programs. 

proposed  change 
imitation  did  not 
anned  under  the 
menu  planning 
the  NSLP  and  the 
an  inconsistency 
anning  approaches 
programs.  Another 
30  percent 


in 


limitation  was  based  on  the  best  data 
available  at  the  time  that  regulation  was 
issued  in  1983.  That  data  indicated  that 
VPP  appeared  to  inhibit  the  absorption 
of  iron  and  other  nutrients.  This  is  no 
longer  supported  by  current  research. 

Only  a  Tew  comment  letters  (26) 
mentioned  this  issue;  17  supported 
removing  the  limit  while  9  opposed  it. 
The  following  concerns  were  raised  by 
those  who  opposed  the  removing  the 
limit: 

1.  Use  of  100%  APP  indicates  that 
USDA  feels  such  products  are  the 
nutritional  equivalent  to  meat  and  the 
commentors  feel  that  the  protein  quality 
of  meat  and  that  of  APP  are  not  the 
same;  and 

2.  If  100%  APP  products  are  offered, 
the  commentors  felt  menu  planners 
must  also  offer  meat,  seafood  or  poultry 
in  addition  for  those  who  do  not  want 
the  menu  items  that  only  consist  of 
APP. 

In  response  to  comments  about 
varying  levels  of  protein  quality,  please 
note  we  are  maintaining  the  same 
protein  quality  test  currently  in  the 
regulations  which  requires  that  protein 
quality  be  at  least  80  percent  that  of 
casein  (milk  protein).  This  is  the 
established  benchmark  for  a  high 
quality  protein  product  used  by  USDA- 
sponsored  programs  for  the  past  several 
years.  We  are  also  maintaining  the 
requirement  that  APP  used  in  the  CN 
programs  be  at  least  18%  protein  by 
weight,  the  level  of  protein  readily 
available  in  meat,  poultry  or  seafood. 
Given  these  two  standards,  APP  used  in 
the  CN  programs  is  limited  to  products 
that  provide  a  level  and  quality  of 
protein  that  is  similar  to  that  provided 
by  the  traditional  sources  of  the  meat 
component. 

In  response  to  comments  about 
requiring  menu  planners  to  offer  choices 
other  than  those  with  100%  APP,  we  are 
committed  to  giving  menu  plaimers 
flexibility  to  meet  the  various  needs  of 
the  participants  in  the  various  Child 
Nutrition  programs.  Many  factors  go 
into  menu  plarming  for  our  programs — 
preferences  of  those  consuming  the 
meals,  economics,  availability  of  foods, 
and  the  need  to  meet  program  meal 
patterns  as  well  as  the  nutrition 
standards,  including  the  Dietary 
Guidelines  for  Americans' 
recommendation  that  people  consume  a 
variety  of  foods.  We  stress  the 
importance  of  schools  and  institutions 
offering  choices  if  possible.  We  also 
support  adoption  of  the  offer  versus 
serve  (OVS)  provision  in  the  school 
meals  programs  which  allows  children 
to  select  the  foods  they  prefer  and 
decline  foods  they  would  not  eat.  For 
the  NSLP,  OVS  is  required  (7  CFR 


210.10{k))  for  senior  high  school 
students  and  is  strongly  encouraged  for 
younger  children.  Given  these  factors, 
we  believe  that  menu  plaimers  will 
provide  choices  and  variety  to  the 
greatest  extent  possible  and  that  they 
will  use  APP  appropriately  and  will 
take  into  account  the  varied  dietary 
demands  of  all  program  participants. 

We  are  adopting  the  proposed  change 
to  eliminate  the  limit  on  use  of  APP  in 
the  Child  Nutrition  programs  as  final 
without  change.  This  decision  reflects 
current  research  on  APP  and  seeks  to 
enhance  the  flexibility  of  menu  planners 
in  finding  ways  to  reduce  fat  and 
saturated  fat  in  the  meals  they  plan  as 
well  as  the  need  to  meet  the 
increasingly  varied  dietary  demands  of 
students. 

How  Will  Program  Participants  Be  Able 
To  Identify  Menu  Items  With  APP? 

Some  commentors  suggested  that  we 
establish  a  different  categorv'  for  menu 
items  that  contcun  more  than  30%  APP. 
These  commentors  also  stated  that  such 
products  should  not  be  considered  as 
beef,  pork,  poultry,  or  fish.  Other 
commentors  were  concerned  that, 
particularly  given  food  allergies  and  the 
special  dietary  needs  of  program 
participants  such  as  vegetarians,  the 
source  of  the  APP  be  clearly  identified. 
Some  commentors  suggested  that  we 
require  a  label  showing  the  percentage 
and  source  of  the  APP  in  a  product  and 
whether  the  product  fulfills  the 
requirement  for  a  meat  alternate  product 
(e.g.,  does  the  product  contain  more 
breading  than  APP?).  Other  commentors 
were  concerned  that  APP  offered  in  the 
Child  Nutrition  programs  be  easily 
identified  at  the  point  of  service  and  for 
parents  of  children  participating  in  the 
various  programs. 

We  proposed  in  the  July,  1999, 
rulemaking  that  manufacturers 
document  that  their  products  meet  the 
following  requirements  in  order  to 
assiue  that  schools  and  institutions  can 
determine  if  the  APP  used  in  the  Child 
Nutrition  programs  meet  the  protein 
quality  standards: 

1 .  The  APP  is  processed  so  that  some 
portion  of  the  non-protein  constituents 
of  the  food  is  removed; 

2.  The  biological  quality  of  the  protein 
in  the  alternate  protein  product  must  be 
at  least  80  percent  that  of  casein, 
determined  by  performing  a  Protein 
DigestibiliU'  Corrected  Amino  Acid 
Score  (PDCAAS);  and 

3.  The  APP  contains  at  least  18 
percent  protein  by  weight  when  fully 
hydrated  or  formulated. 

We  did  not  specify  the  form  of 
documentation  required.  For  exaiiiple, 
the  manufacturer  could  provide 
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specification  sheets,  could  provide  a 
letter  attesting  that  the  requirements 
were  met,  or  could  put  a  label  on  the 
product.  While  we  want  to  assure  that 
the  APP  used  in  the  Child  Nutrition 
programs  meet  our  nutritional 
standards,  we  do  not  want  to  impose  a 
burden  on  manufacturers  to 
individually  label  their  products  unless 
they  choose  to  do  so. 

Food  product  labeling  is  regulated  by 
both  the  Food  Safety  Inspection  Service 
(FSIS)  in  USDA  and  by  the  Food  and 
Drug  Administration  (FDA)  in  the 
Department  of  Health  and  Human 
Services.  FSIS  labeling  regulations  are 
found  at  Title  9  of  the  CFR  and  cover 
meat,  poultry  and  egg  products.  FDA 
labeling  requirements  are  found  at  Title 
21  of  the  CFR  and  cover  all  other  non- 
meat  foods  such  as  shellfish,  finit,  milk 
and  grain  products.  Cvurent  FSIS  and 
FDA  rules  require  food  manufacturers  to 
list,  by  common  name,  the  ingredients 
used  in  the  formulation  of  processed 
food  products  on  the  label  for  that 
product.  For  FSIS,  these  provisions  are 
found  at  9  CFR  317.2f  and  9  CFR 
381.118;  for  FDA,  at  21  CFR  101.3. 
Information  about  the  source  or  type  of 
protein  will  be  clearly  indicated  in  the 
ingredient  listing,  such  as  whey  protein 
concentrate  or  hydrolyzed  soy  protein. 
However,  according  to  FSIS  and  FDA 
regulations,  percent  labeling  is 
voluntary.  FNS  cannot  modify  the  rules 
governing  labeling  of  meat  and  non- 
meat  products  since  the  authority  for 
labeling  rests  with  FSIS  and  FDA. 

Another  method  available  to  schools 
and  institutions  to  determine  how  to 
credit  APP  in  the  programs  comes 
through  the  Child  Nutrition  (CN) 
labeling  program.  The  CN  labeling 
program  (7  CFR  Part  210,  Appendix  C) 
has  reviewed  labels  of  products 
containing  VPP  since  1984  and  will 
continue  to  do  so  for  APP  labels.  The 
CN  labeling  program,  which  is  widely 
used  by  the  food  manufacturers  who 
market  their  products  to  the  CN 
programs,  provides  information  on  how 
products  are  to  be  credited  under  the 
meal  patterns  established  for  each 
program.  In  this  way,  schools  and 
institutions  have  yet  another  way  to 
determine  the  content  and  creditability 
of  the  APP  items  they  use. 

With  regard  to  the  point  of  service 
menu  labeling,  FNS  encourages  program 
administrators  to  provide  menus  that 
acciu'ately  describe  menu  items  served 
to  students  and  their  parents  to  assist 
them  in  making  choices  that  meet  their 
dietary  demands.  Clear  point  of  service 
menu  labeling  can  assist  students  and 
their  parents  in  making  menu  selections 
consistent  with  their  dietary  needs.  We 
also  note  that  children  with  special 


dietary  needs  due  to  a  disability  such  as 
a  life-threatening  reaction  to  certain 
foods  or  ingredients  must  be 
accommodated  in  accordance  with 
§§  210.10(g)(1),  210.10a(i)(l), 
220.8(b)(1),  220.8a(f),  225.16(g)(4)  and 
226.20(h). 

What  Did  Commentors  Say  About 
Eliminating  the  Fortification 
Requirement? 

Another  proposed  change  was  to 
remove  the  requirement  that  APP  used 
in  the  Child  Nutrition  programs  be 
fortified  with  iron  and  zinc.  At  the  time 
the  original  requirements  on  VPP  were 
established,  fortification  with  iron  and 
zinc  was  an  additional  safeguard  to 
further  assiu^  that  children  received 
adequate  nutrients.  We  did  this  so  that 
the  fully  hydrated  VPP  was  similar  to 
meat  in  both  nutrients  and  the 
bioavailability  of  minerals.  However, 
current  scientific  research  indicates  that 
by  eating  a  variety  of  foods,  mineral 
intake  is  adequate  and  our  concern  is 
that  unrestricted  use  of  fortified  APP 
could  actually  result  in  excessive 
intakes  of  iron  and  zinc.  Eliminating  the 
requirement  on  fortification  allows  the 
food  industr}'  to  directly  market  their 
existing  products  to  schools  and 
sponsors  as  they  would  no  longer  need 
to  develop  and  maintain  a  special 
product  exclusively  for  the  CN 
programs. 

Some  commentors  addressed  this 
proposed  change,  saying  that  they  were 
concerned  with  the  elimination  of  the 
fortification  requirement  because  of  the 
difficulty  in  obtaining  the  necessary 
nutrients  when  an  entire  food  category, 
such  as  meat,  is  removed  from  the  diet. 
They  felt  that  the  fortification 
requirement  should  be  retained 
especially  as  they  noted  that  about  two- 
thirds  of  APP  products  they  surveyed 
informally  were  fortified  with  iron  and 
zinc,  suggesting  that  a  fortification 
requirement  is  not  overly  burdensome. 

Because  we  are  removing  the  limit  on 
the  use  of  APP  and  because  of  the 
current  research  on  minerals  and  total 
diet,  we  feel  eliminating  the  specific 
fortification  requirement  is  warranted. 
We  feel  that  the  food  industry  is  in  the 
best  position  to  determine  if  and  to  what 
extent  APP  should  be  fortified  based  on 
available  research  and  the  needs  and 
preferences  of  consiuners.  Further, 
current  data  indicates  that  APP  without 
any  special  fortification  is  equivalent  to 
other  meat/meat  alternates  in  terms  of 
the  nutrients  they  supply.  Also,  the 
School  Nutrition  Dietary  Assessment 
Study,  issued  in  1993,  showed  that 
school  meals  exceeded  the  minimum 
Recommended  Dietary  Allowances  for 
both  iron  and  zinc.  All  meals  served  in 


the  Child  Nutrition  programs  must  meet 
certain  nutrition  standards.  For  school 
meals,  the  Dietary  Guidelines  for 
Americans  must  be  met  and  the  meals 
must  provide  minimum  levels  of  the 
Recommended  Dietary  Allowances  for 
specific  nutrients,  including  iron,  as 
well.  The  meal  patterns  for  all  of  the 
programs  are  designed  to  provide 
children  and  adult  participants  with  a 
variety  of  foods  and  minimum  levels  of 
calories  and  other  nutrients.  Therefore, 
we  are  adopting  this  provision  as 
proposed  without  change. 

What  Was  Proposed  About  Protein 
Quality? 

As  we  discussed  earlier,  the  proposed 
rule  did  not  propose  any  changes  to  the 
requirement  that  the  biological  quality 
of  the  protein  in  the  APP  be  at  least  80 
percent  that  of  casein  (milk  protein).  As 
indicated  earlier,  this  is  an  established 
benchmark  for  high  quality  protein 
products  allowed  by  the  Child  Nutrition 
Programs.  We  also  did  not  propose  to 
change  the  requirement  that  the  protein 
content  of  the  fully  hydrated  APP  be  a 
minimum  of  18  percent  by  weight.  We 
received  only  4  comments  on  these 
provisions,  all  of  which  supported  the 
protein  quality  requirements.  We  are 
adopting  these  provisions  as  proposed 
without  change. 

We  also  proposed  to  replace  the 
protein  quality  test,  Protein  Efficiency 
Ratio  (PER),  with  the  Protein 
Digestibility  Corrected  Amino  Acid 
Score  (PDCAAS)  test.  FDA  now  requires 
use  of  the  PDCAAS  test  for  all  foods 
intended  for  all  ages  except  for  infants. 
We  proposed  use  of  the  PDCAAS  test  to 
achieve  consistency  with  FDA 
regulations  and  to  reflect  the  latest 
scientific  advances.  As  discussed  in  our 
proposed  rule,  we  are  not  requiring  that 
the  PER  test  be  conducted  in 
determining  protein  quality  of  APP  for 
infants  since  the  infant  meal  pattern  is 
based  on  specific  foods,  not  the  more 
general  food  components.  Consequently 
menu  planners  are  unlikely  to  offer  APP 
to  infants. 

We  received  7  comments  on  this 
provision,  all  of  which  approved  of  the 
change.  Therefore,  we  are  incorporating 
the  PDCAAS  test  into  this  final 
regulation  as  proposed. 

What  Technical  Amendments  Were 
Proposed? 

We  proposed  adding  to  7  CFR  Part 
220.  Appendix  A,  a  new  section  entitled 
"Alternate  Protein  Products."  We  also 
issued  the  proposed  rule  in  plain 
language.  We  received  no  comments  on 
either  of  these  changes.  Therefore,  the 
proposed  language  and  structure  of 
Appendix  A  and  the  addition  of  the 
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has  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
First,  there  are  relatively  few  companies 
that  supply  alternate  protein  products  to 
the  Child  Nutrition  programs.  Secondly, 
removing  the  fortification  requirement 
eliminates  the  burden  on  manufacturers 
to  develop  and  market  a  product 
specially  for  use  in  the  Child  Nutrition 
programs.  Lastly,  menu  plarmers  would 
have  greater  flexibility  to  incorporate 
alternate  protein  products  into  their 
menus  along  with  the  traditional  protein 
sources  of  meat,  poultry  and  seafood. 

Executive  Order  12372 

The  National  School  Lunch  Program, 
Special  Milk  Program  for  Children,  and 
the  School  Breakfast  Program  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  imder  No.  10.555,  10.556 
and  10.553,  respectively.  The  Child  and 
Adiilt  Care  Food  Program  and  the 
Summer  Food  Service  Program  are 
listed  under  No.  10.558  and  No.  10.559, 
respectively.  Each  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015,  Subpart  V 
and  final  rule  related  notice  at  48  FR 
29112,  June  24,  1983.) 

Executive  Order  12988 

This  final  rule  was  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  final  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
final  rule  is  not  intended  to  have 
retroactive  effect  unless  so  specified  in 
the  EFFECTIVE  DATE  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  proposed  rule 
or  the  application  of  the  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  This  includes  any 
administrative  procedures  provided  by 
State  or  local  governments  and,  for 
disputes  involving  prociu-ements  by 
State  agencies  and  sponsors,  any 
administrative  appeal  procedures  to  the 
extent  required  by  7  CFR  Part  3016. 

For  the  National  School  Lunch 
Program  and  School  Breakfast  Program, 
the  administrative  procedures  are  set 
forth  imder  the  following  regulations: 
(1)  School  food  authority  appeals  of 
State  agency  findings  as  a  result  of  an 
administrative  review  must  follow  State 
agency  hearing  procedures  as 
established  pursuant  to  7  CFR 
§  210.18(q);  (2)  school  food  authority 
appeals  of  FNS  findings  as  a  result  of  an 
administrative  review  must  follow  FNS 


hearing  procedures  as  established 
pursuant  to  7  CFR  §  210.30(d)(3);  and  (3) 
State  agency  appeals  of  State 
Administrative  Expense  fund  sanctions 
(7  CFR  §  235.11(b))  must  follow  FNS 
Administrative  Review  Process  as 
established  pursuant  to  7  CFR 
§235.1l(f). 

For  the  Summer  Food  Service 
Program,  the  administrative  procedures 
are  set  forth  under  the  following 
regulations:  (1)  Program  sponsors  and 
food  service  management  companies 
must  follow  State  agency  hearing 
procediues  issued  pursuant  to  7  CFR 
§  225.13;  and  (2)  disputes  involving 
prociu-ement  by  State  agencies  and 
sponsors  must  follow  administrative 
appeal  procediu-es  to  the  extent  required 
by  7  CFR  §  225.17  and  7  CFR  Part  3015. 

For  the  Child  and  Adult  Care  Food 
Program,  the  administrative  procediu-es 
are  set  forth  under  the  following 
regulations:  (1)  institution  appeal 
procedures  in  7  CFR  §  226.6(k);  and  (2) 
disputes  involving  procurement  by  State 
agencies  and  institutions  must  follow 
administrative  appeal  procediu-es  to  the 
extent  required  by  7  CFR  §  226.22  and 
7  CFR  3015. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
paperwork  burdens  or  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

List  of  Subjects 

7  CFR  Part  210 

Children,  Commodity  School 
Program,  Food  assistance  programs. 
Grants  programs — social  programs, 
National  School  Lunch  Program, 
Nutrition,  Reporting  and  recordkeeping 
requirements,  Surplus  agricultiu-al 
commodities. 

7  CFR  Part  215 

Food  and  nutrition.  Food  assistance 
programs.  Grants  programs — education. 
Grant  programs — health.  Infants  and 
children,  Milk,  Reporting  and 
recordkeeping. 

7  CFR  Part  220 

Children,  Food  assistance  programs, 
Grant  programs — social  programs, 
Nutrition,  Reporting  and  recordkeeping 
requirements.  School  Breakfast  Program. 

7  CFR  Part  225 

Food  and  nutrition,  Food  assistance 
programs.  Grant  programs — health, 
Infants  and  children.  Labeling, 
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Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  226 

Accounting,  Aged,  Day  care.  Food  and 
Nutrition,  Food  assistance  programs, 
Grant  programs.  Grant  programs — 
health,  Indians,  Individuals  with 
disabilities,  Infants  and  children. 
Intergovernmental  relations.  Loan 
programs.  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 


Accordingly,  7  CFR  parts  210,  215, 
220,  225  and  226  are  amended  as 
follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  210  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1751-1760,  1779. 

2.  hi  §210.10: 

a.  Revise  paragraph  {k){2);  and 

b.  Revise  the  first  sentence  in 
paragraph  (k)(3){i). 


The  revisions  read  as  follows: 

§210.10    Nutrition  standards  for  lunches 
and  menu  planning  nr>ethods. 


(V.)  Food-based  menu  planning.*   *   * 

(2)  Minimum  quantities.  At  a 
minimum,  school  food  authorities 
choosing  to  plan  menus  using  the  food- 
based  menu  planning  alternative  shall 
offer  all  five  required  food  items  in  the 
quantities  provided  in  the  following 
chart: 


Enhanced  Food-Based  Menu  Planning-Meal  Pattern  for  Lunches 


Food  Components  and  Food  Items 


Minimum  requirements 


Ages  1-2 


Preschool 


Grades  K-6 


Grades  7-12 


Option  tor 
Grades  K-3 


Mlll<  (as  a  t)everage)  

Meat  or  Meat  Alternate  (quantity  of  the  edible 
portion  as  served); 

Lean  meat,  poultry,  or  fish 

Alternate  protein  products^  

Cheese  

Large  egg 

Cooked  dry  beans  or  peas  

Peanut  butter  or  other  nut  or  seed  butters  .... 
Yogurt,  plain  or  flavored,   unsweetened  or 
sweetened. 
The  following  may  be  used  to  meet  no  more  than 
50%  of  the  requirement  and  must  be  used  in 
combination  with  any  of  the  above: 
Peanuts,  soynuts,  tree  nuts,  or  seeds,  as 
listed  in  program  guidance,  or  an  equiva- 
lent quantity  of  any  combination  of  the 
above  meat/meat  alternate  (1   ounce  of 
nuts/seeds  equalsl  ounce  of  cooked  lean 
meat,  poultry  or  fish).. 
Vegetable  or  Fruit:  2  or  more  servings  of 
vegetables  or  fruits  or  both. 


6  fluid  ounces 


6  fluid  ounces 


8  fluid  ounces 


1  ounce  

1  ounce  

1  ounce  

V2   

Va  cup 

2  tablespoons  . 
4  ounces  or  V2 

cup. 


V2  ounce=50% 


IVz  ounces 2  ounces 

IV2  ounces  2  ounces 

IV2  ounces  2  ounces 


% 

%  cup 

3  tablespoons  ... 
6  ounces  or  % 
cup. 


3/4  ounce=50% 


Vz  cup 


V2  cup 


1  

V2  cup 

4  tablespoons 
8  ounces  or  1 
cup. 


1  ounce=50% 


8  fluid  ounces 


2  ounces  

2  ounces  

2  ounces  

1   

V2  cup 

4  tablespoons 
8  ounces  or  1 
cup. 


1  ounce=50%  ... 


Grains/Breads:  Must  be  enriched  or  whole  5  servings  per 

grain.  A  serving  is  a  slice  of  bread  or  an  !  week  2 — min- 

equivalent  serving  of  biscuits,  rolls,  etc.,  or  1  imum  of  1/2 

1/2  cup  of  cooked  rice,  macaroni,  noodles,  I  day. 
other  pasta  products  or  cereal  grains.          j 


8  servings  per 
week  2  — min- 
imum of  1  per 
day. 


%  cup  plus  an      I  1  cup 
extra  1/2  cup 
over  a  week  2. 

12  servings  per 
week  2  — min- 
imum of  1  per 
day  3. 


8  fluid  ounces 


1  '/i  ounces 
IV2  ounces 
1 '/jounces 
3/4. 

%  cup. 

3  tablespoons. 
8  ounces  or  ^Z* 
cup 


%  ounce=50%. 


%  cup. 


15  servings  per  10  servings  per 
week  2 — min-  week  2 — min- 
imum of  1  per  imum  of  1  per 
day  3.  day  3. 


'  Must  meet  the  requirements  in  appendix  A  of  this  part. 

2  For  the  purposes  of  this  chart,  a  week  equals  five  days. 

3  Up  to  one  grains/breads  serving  per  day  may  be  a  dessert. 


(3)  Meat  or  meat  alternate  component. 

*  *  * 

(i)  Enriched  macaroni  with  fortified 
protein  as  defined  in  appendix  A  of  this 
part  may  be  used  to  meet  part  of  the 
meat  or  meat  alternate  requirement 


when  used  as  specified  in  appendix  A 
of  this  part.  *  *  * 
***** 

3.  hi  §  210.10a: 

A.  Revise  the  table  in  paragraph  (c); 
and 

b.  Revise  the  first  sentence  in 
paragraph  (d)(2)(i). 


The  revisions  read  as  follows: 

§210.10a    Lunch  components  and 
quantities  for  the  meal  pattern. 

***** 

(c)  Minimum  required  limch 
quantities.*   *   * 
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Food  Compon  jnts  and  Food  Items 


or  fish  . 
)roducts' 


Milk  (as  a  beverage) 
Meat  or  Meat 
portion  as  served) 
Lean  meat,  pouit^ 
Alternate  protein 

Cheese  

Large  egg 

Cooked  dry  bean^ 
Peanut  butter  or 
Yogurt,   plain  or 
sweetened 
The  following  may  be 
50%  of  the  requirefnent 
combination  with 
Peanuts,  soynuti; 
listed  in  program 
lent  quantity 
above  meat/n^eat 
nuts/seeds 
meat,  poultry, 
Vegetable  or 

vegetables  or 
Bread   or   Breac 
week):  Must 
serving  is  a  si 
serving  of  bis<ijits 
cooked    rice 
pasta  products 


Altemite  (quantity  of  the  edible 


or  peas  

)ther  nut  or  seed  butters 
flavored,   unsweetened 


used  to  meet  no  more  than 

and  must  be  used  in 

of  the  above: 

tree  nuts,  or  seeds,  as 

guidance,  or  an  equiva- 

any  combination  of  the 

alternate  (1    ounce  of 

our>ce  of  cooked   lean 

I  »r  fish). 

2  or  more  sen/ings  of 
I  ajits  or  both. 

Alternate:    (Servings   per 

enriched  or  whole  grain.  A 

of  bread  or  an  equivalent 

rolls,  etc.,  or  V2  cup  of 

macaroni,    noodles,    other 

or  cereal  grains. 


1 


Frjit 


b4! 


»;e 


^  Must  meet  the  n 
2  For  the  purposes 


e<  uirements  in  appendix  A  of  this  part. 
Df  this  chart,  a  week  equals  five  days. 


(d)  Lunch  compbnents 
(2)  Meat  or  meat 
(i)  Enriched  maqaroni 
protein  as  defined 
part  may  be  used 
meat  or  meat  alter:  late 
when  used  as  spec  i 
of  this  part.  * 


4.  In  §210.30, 
(c),  and  (f)  to  read 


§210.30    Regional 


QiTol 


(b)  In  the  States 
Georgia.  Kentucky 
Carolina,  South 
Tennessee: 
FNS.  U.S 
Forsyth  Street  SW 
Georgia  30303. 

(c)  In  the  States 
Michigan,  Minnei)ta 
Wisconsin:  Midw  jst 
FNS,  U.S.  Departi  lent 
West  Jackson  Boulevard 
Chicago,  Illinois 


(f)  In  the  States 
of  Columbia, 
Pennsylvania, 
Virgin  Islands, 


and 


Traditional  Food-Based  Menu  Planning— Meal  Pattern  for  Lunches 


or 


Minimum  Quantities 


Group  I, 

ages  1-2 

(preschool) 


Group  11, 

ages  3-4 

(preschool) 


6  fluid  ounces 


1  ounce  

1  ounce  

1  ounce  

Vz  

V*  cup 

2  tablespoons  . 
4  ounces  or  Vz 

cup. 


Vz  ounce  =  50% 


Vz  cup 


6  fluid  ounces  . 

IV2  ounces  

IVz  ounces  

1Vz  ounces 

1%  ounces 

3/8CUp  

3  tablespoons  . 
6  ounces  or  % 
cups. 


%  ounce  =  50% 


Group  III, 

ages  5-8 

(K-3) 


Vzcup 


5  servings  per 
week  2 — min- 
imum of  Vz 
day. 


8  servings  per 
week  2 — min- 
imum of  1  per 
day. 


8  fluid  ounces 


^''/^  ounces  

IVz  ounces  

1Vz  ounces 

1%  ounces 

%cup 

3  telephones  ... 
6  ounces  or  % 
cup. 


Group  IV,  age 

9  and  older 

(4-12) 


Recommended 
Quantities 


3/4  ounce  =  50% 


Vz  cup 


8  servings  per 
week  2 — min- 
imum of  1  per 
day. 


8  fluid  ounces 

2  ounces  

2  ounces  

2  ounces  

1  ounces  

VzCup  

4  tablespoons 
8  ounces  or  1 
cup. 


1  ounce  =  50% 


3/4  cup %  cup 


Group  V,  age  12 

and  older 

(7-12) 


8  fluid  ounces. 


3  ounces. 
3  ounces. 
3  ounces. 
IVz. 
%  cup. 

6  tablespoons. 
12  ounces  or 
IV2. 


1  Vz  ounce  = 
50%. 


8  servings  per 
week  2 — min- 
imum of  1  per 
day. 


1 0  servings  per 
week  2 — min- 
imum of  1  per 
day. 


alternate.  *   *   * 

with  fortified 
in  appendix  A  of  this 
meet  peul  of  the 
requirement 
fied  in  appendix  A 


tD 


rdvise  paragraphs  (b), 
as  follows: 


>ffice  addresses. 


of  Alabama,  Florida, 
Mississippi,  North 
lina.  and 
Southiast  Regional  Office, 
Depart!  lent  of  Agriculture,  61 
Room  8T36,  Atlanta, 


of  Illinois,  Indiana, 
Ohio,  and 
Regional  Office, 
of  Agriculture,  77 
20th  Floor, 
d0604-3507. 


of  Delaware,  District 
Mar  dand.  New  Jersey, 
Puerto  Rico,  Virginia, 
West  Virginia:  Mid- 


Atlantic  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  300 
Corporate  Boulevard,  Robbinsville,  New 
Jersey  08691-1598. 

***** 

5.  In  Appendix  A  to  Part  210,  entitled 
Alternate  Foods  for  Meals,  revise  the 
undesignated  center  heading  "Enriched 
Macaroni  Products  with  Fortified 
Protein"  to  read  "I.  Enriched  Macaroni 
Products  with  Fortified  Protein." 

6.  In  Appendix  A  to  Part  210,  entitled 
Alternate  Foods  for  Meals,  revise  the 
section  entitled  "Vegetable  Protein 
Products"  to  read  as  follows: 

Appendix  A  to  Part  210— Alternate 
Foods  for  Meals 


U.  Alteraate  Protein  Products 

A.  What  Are  the  Criteria  for  Alternate  Protein 
Products  Used  in  the  National  School  Lunch 
Program? 

1.  An  alternate  protein  product  used  in 
meals  planned  under  the  food-based  menu 
planning  approaches  in  §210.10(k)  or 

§  210.10a,  whichever  is  applicable,  must 
meet  all  of  the  criteria  in  this  section. 

2.  An  alternate  protein  product  whether 
used  alone  or  in  combination  with  meat  or 
other  meat  alternates  must  meet  the 
following  criteria: 


a.  The  alternate  protein  product  must  be 
processed  so  that  some  portion  of  the  non- 
protein constituents  of  the  food  is  removed. 
These  alternate  protein  products  must  be  safe 
and  suitable  edible  products  produced  from 
plant  or  animal  sources. 

b.  The  biological  quality  of  the  protein  in 
the  alternate  protein  product  must  be  at  least 
80  percent  that  of  casein,  determined  by 
performing  a  Protein  Digestibility  Corrected 
Amino  Acid  Score  (PDCAAS). 

c.  The  alternate  protein  product  must 
contain  at  least  18  percent  protein  by  weight 
when  fully  hydrated  or  formulated.  ("When 
hydrated  or  formulated"  refers  to  a  dry 
alternate  protein  product  and  the  amount  of 
water,  fat.  oil,  colors,  flavors  or  any  other 
substances  which  have  been  added). 

d.  Manufacturers  supplying  an  alternate 
protein  product  to  participating  schools  or 
institutions  must  provide  documentation  that 
the  product  meets  the  criteria  in  paragraphs 
A2.  a  through  c  of  this  appendix. 

e.  Manufacturers  should  provide 
information  on  the  percent  protein  contained 
in  the  dry  alternate  protein  product  and  on 
an  as  prepared  basis. 

f.  For  an  alternate  protein  product  mix, 
manufacturers  should  provide  information 


on: 


(1)  the  amount  by  weight  of  dry  alternate 
protein  product  in  the  package: 

(2)  hydration  instructions;  and 

(3)  instructions  on  how  to  combine  the  mix 
with  meat  or  other  meat  alternates. 
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B.  How  Are  Alternate  Protein  Products  Used 
in  the  National  School  Lunch  Program? 

1.  Schools,  institutions,  and  service 
institutions  may  use  alternate  protein 
products  to  fulfill  all  or  part  of  the  meat/meat 
alternate  component  discussed  in  §  210.10  or 
§  210.10a,  whichever  is  applicable. 

2.  The  following  terms  and  conditions 
apply: 

a.  The  alternate  protein  product  may  be 
used  alone  or  in  combination  with  other  food 
ingredients.  Examples  of  combination  items 
are  beef  patties,  beef  crumbles,  pizza  topping, 
meat  loaf,  meat  sauce,  taco  filling,  burritos, 
and  tuna  salad. 

b.  Alternate  protein  products  may  be  used 
in  the  dry  form  (nonhydrated),  partially 
hydrated  or  fully  hydrated  form.  The 
moisture  content  of  the  fully  hydrated 
alternate  protein  product  (if  prepared  from  a 
dry  concentrated  form)  must  be  such  that  the 
mixture  will  have  a  minimum  of  18  percent 
protein  by  weight  or  equivalent  amount  for 
the  dry  or  partially  hydrated  form  (based  on 
the  level  that  would  be  provided  if  the 
product  were  fully  hydrated). 

C.  How  Are  Commercially  Prepared  Products 
Used  in  the  National  School  Lunch  Program? 

Schools,  institutions,  and  service 
institutions  may  use  a  commercially 
prepared  meat  or  meat  alternate  product 
combined  with  alternate  protein  products  or 
use  a  commercially  prepared  product  that 
contains  only  alternate  protein  products. 


PART  215— SPECIAL  MILK  PROGRAM 
FOR  CHILDREN 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1772. 1779. 

2.  In  §  215.16,  revise  paragraphs  (b), 
(c),  (d),  and  (f)  to  read  as  follows: 

§215.16    Program  information. 


(b)  In  the  States  of  Delaware,  District 
of  Columbia,  Maryland,  New  Jersey, 
Pennsylvania,  Puerto  Rico,  Virginia, 
Virgin  Islands,  and  West  Virginia:  Mid- 
Atlantic  Regional  Office,  FNS,  U.S. 
Department  of  Agricultiue,  300 
Corporate  Boulevard,  Robbinsville,  New 
Jersey  08691-1598. 

(c)  In  the  States  of  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  61 
Forsyth  Street  SW.,  Room  8T36,  Atlanta, 
Georgia  30303. 

(d)  In  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio,  and 
Wisconsin:  Midwest  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  77 


West  Jackson  Boulevard,  20th  Floor, 
Chicago,  Illinois  60604-3507. 

***** 

(f)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  The 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Washington:  Western 
Regional  Office,  FNS,  U.S.  Department 
of  Agriculture,  550  Kearny  Street,  Room 
400,  San  Francisco,  California  94108. 


PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  220  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1773,  1779,  unless 
otherwise  noted. 

2.  In  §  220.8,  revise  paragraph  (g)(2)  to 
read  as  follows: 

§220.8    Nutrition  standards  for  breakfast 
and  menu  planning  aiternatives. 

***** 

(g)  Food-based  menu  planning.  *  *  * 
(2)  Minimum  quantities.  At  a 
minimum,  schools  shall  serve  meals  in 
the  quantities  provided  in  the  following 
chart: 


Minimum  Requirements— Enhanced  Food-Based  Menu  Planning  Alternative  for  Breakfasts 


Food  component/item 

Required  for 

Option  for 

Grades  7-12 

Ages  1-2 

Preschool 

Grades  K-12 

Milk  (Fluid)  (As  a  beverage,  on  cereal  or  both)  

4  fluid  ounces  

6  fluid  ounces  

8  fluid  ounces  

8  fluid  ounces 

Juice/Fruit/Vegetable;    Fruit    and/or    vegetabig;    or    full- 

V4cup  

i/fecup  

Vzcup  

'/fe  cup 

strength  fruit  juice  or  vegetable  juice. 

Select  one  serving  from  each  of  the  following 

components  or  two  from  one  component: 

Grains/breads  (one  of  the  following  or  an  equivalent  com- 

bination): 

Whole-grain  or  enriched  bread 

V2  slice 

V2  sennng 

Vz  slice 

1  slice 

1  slice 

Whole-grain  or  enriched  biscuit,  roll,  muffin,  etc 

^/i  sen/ing 

1  sending  

1  serving. 

Whole-grain  enriched  or  fortified  cereal  

V4  cup  or  Va 
ounce. 

^/a  cup  or  ^/2 
ounce. 

3/4  cup  or  1  ounce 

%  cup  or  1  ounce 

plus  an  additional 

serving  of  one  of 

• 

the  Grains/ 
Breads  above. 

Meat  or  Meat  Alternates: 

Meat/Doultrv  or  fish 

V2  ounce    

^/fe  ounce      

1  ounce  

1  ounce. 

Alternate  protein  products^  

Cheese  

V2  ounce  

Vz  ounce  

1  ounce  

1  ounce. 

V2  ounce  

^^  ounce  

1  ounce  

1  ounce. 

Eaa  (larqe) 

V2  

Va  

Vz   

^/z. 

Peanut  butter  or  other  nut  or  seed  butters  

1  tablespoon  

2  tablespoons  

1  tablespoon  

2  tablespoons  

2  tablespoons 

Cooked  dry  beans  and  peas  

2  tablespoons  

4  tablespoons  

4  tablespoons. 

Nuts  and/or  seeds  (as  listed  in  program  guidance ^  .... 

V2  ounce  

Vz  ounce  

1  ounce  

1  ounce. 

Yogurt,  plain  or  flavored,  unsweetened  or  sweetened 

2  ounces  or  Va 

2  ounces  or  Va 

4  ounces  or  ''/z 

4  ounces  or  ^/z  cup. 

cup. 

cup. 

cup. 

^  Must  meet  the  requirements  in  appendix  A  of  this  part. 

2  No  more  than  1  ounce  of  nuts  and/or  seeds  may  be  served  in  any  one  breakfast. 
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3.  In  §  220.8a,  rev|se  paragraph  (a)(2) 
to  read  as  follows: 


Minimum 


Requirements— Traditional  Food-Based  Menu  Planning  Alternative  for  Breakfasts 


Milk  (Fluid)  (As  a 
Juice/FoiitA/egetable 
or  vegetable  juice 
Select  one  serving 


bev^age,  on  cereal  or  both)  

Fruit  and/or  vegetable;  or  full-strength  fmit  juice 


Bread/Bread  Alternate 
tion)  :2 

Whole-grain  or 

Whole-grain  or  eri-iched 

Whole-grain,  enriched 
Meat  or  Meat  Alternates 

Meat/poultry  or 

Alternate  protein  ^roducts.^ 

Cheese  

Egg  (large)  

Peanut  butler  or 

Cooked  dry  beam  i 

Nuts  and/or  seedi ; 

Yogurt,  plain  or 


rom  each  of  the  following  components  or  twro 
from  one  component: 

(one  of  the  following  or  an  equivalent  combina- 


er^iched  bread  

biscuit,  roll,  muffin,  etc 
or  fortified  cereal 


4ther  nut  or  seed  butters  

and  peas 

(as  listed  in  program  guidance).* 
flavored,  unsweetened  or  sweetened 


frjit 


'  A  citrus  juice  or 
(PA-1260)  is 

2  See  Food  Buying 

3  Must  meet  the 
*  No  more  than  1  oijnce 


or  a  fruit  or  vegetable  or  juice  that  is  a  good  source  of  vitamin  C  (See  Menu  Planning  Guide  for 

recommended  to  be  offered  daily.  ,     ^      ^       w  ^  ^-.m  -,i.«»,r,.,»«o 

iSuide  for  Child  Nutrition  Programs,  PA-1331  (1984)  for  serving  sizes  for  breads  and  bread  altemates 

req  jirements  in  appendix  A  of  this  part. 

of  nuts  and/or  seeds  may  be  served  in  any  one  meal. 


4.  In  §220.20 
through  (e)  to  read 


§  220.20    Program  Ir  formation 


(il 


Offic 


Carol 


(a)  In  the  States 
of  Columbia,  Mary 
Pennsylvania, 
Virgin  Islands,  anc 
Atlantic  Regional 
Department  of 
Corporate  Bouleva  d 
Jersey  08691-1598 

(b)  In  the  States 
Georgia,  Kentucky 
Carolina,  South 
Tennessee:  Southe  ist 
FNS,  U.S.  Departnjent 
161  Forsyth  Street 
Atlanta,  Georgia  30303 

(c)  In  the  States 
Michigan,  Minnesbta 
Wisconsin:  Midwe  st 
FNS,  U.S.  Departnent 
West  Jackson  Boulevard 
Chicago,  Illinois 

(d)  In  the  States 
Louisiana,  New  Mexico 
Texas:  Southwest 
U.S.  Department 
Commerce  Street 
Texas  75242. 


§  220.8a    Breakfast  components  and 
quantities  for  the  meal  pattern. 

(a)*   *   * 

(2)  Minimum  required  breakfast 
quantities.  Except  as  otherwise  provided 
in  this  section  and  in  any  appendix  to 


this  part,  a  breakfast  eligible  for  Federal 
cash  reimbursement  shall  contain  at 
least  the  per  breakfast  minimum 
quantities  of  each  item  for  the  age  and 
grade  levels  specified  in  the  following 
table: 


Food  component/items 


Ages  1-2 


Vz  cup 

Va  cup 


V2  slice  

Vz  serving  

Va  cup  or  Va  ounce 


Vz  ounce 

Vz  ounce 

Vz  ounce 

V2   

1  tablespoon 

2  tablespoons 

V2    

2  ounces  or  Va  cup 


Ages  3,  4  and  5 


3/4  cup 
Vzcup 


Vz  slk»  

Vz  serving  

Va  cup  or  Vz  ounce 


Vz  ounce 

Vz  ounce 

Vz  ounce 

V2    

1  tablespoon 

2  tablespoons 

Vz  ounce  ..'. 

2  ounces  or  Va  cup 


Grades  K-1 2 


Vz  pint 
Vzcup 


1  slice. 

1  serving. 

%  cup  or  1  ounce. 

1  ounce. 
1  ounce. 

1  ounce. 
Vz. 

2  tablespoons. 
4  tablespoons. 
1  ounce. 

4  ounces  or  Vz  cup. 


School  Food  Service 


re'  fise 


paragraphs  (a) 
as  follows: 


Delaware,  District 
and.  New  Jersey, 
Pue^o  Rico,  Virginia, 
West  Virginia:  Mid- 
ice,  FNS,  U.S. 
Agrjcultxire,  300 

,  Robbinsville,  New 


)f  Alabcima,  Florida, 
Mississippi,  North 
ina,  and 
Regional  Office, 
of  Agriculture, 
SW.,Room8T36, 
1303. 

)f  Illinois,  Indiana, 
,  Ohio,  and 
Regional  Office, 
of  Agriculture,  77 
20th  Floor, 
6b604-3507. 

of  Arkansas, 

,  Oklahoma,  and 
Regional  Office,  FNS, 
c  f  Agricultiu-e,  1100 
iloom  5-C-30,  Dallas. 


(e)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Washington:  Western 
Regional  Office,  FNS,  U.S.  Department 
of  Agricultiue,  550  Kearny  Street,  Room 
400,  San  Francisco,  California  94108. 
***** 

5.  In  Appendix  A  to  Part  220,  entitled 
Alternate  Foods  for  Meals,  revise  the 
undesignated  center  heading 
"Formulated  Grain-Fruit  Products"  to 
read  "I.  Formulated  Grain-Fruit 
Products". 

6.  Add  a  new  section  to  Appendix  A 
of  Part  220,  entitled  "11.  Alternate 
Protein  Products"  following  the  table  at 
the  end  of  the  Appendix  A  to  read  as 
follows: 

Appendix  A  to  Part  220— Alternate 
Foods  for  Meals 


II.  Alternate  Protein  Products 

A.  What  Are  the  Criteria  for  Alternate  Protein 
Products  Used  in  the  School  Breakfast 
Program? 

1.  An  alternate  protein  product  used  in 
meals  planned  under  the  food-based  menu 
planning  approaches  in  §  220.8(g}  or  §  220.8a, 
whichever  is  applicable,  must  meet  all  of  the 
criteria  in  this  section. 


2.  An  alternate  protein  product  whether 
used  alone  or  in  combination  with  meat  or 
other  meat  altemates  must  meet  the 
following  criteria: 

a.  The  alternate  protein  product  must  be 
processed  so  that  some  portion  of  the  non- 
protein constituents  of  the  food  is  removed. 
These  alternate  protein  products  must  be  safe 
and  suitable  edible  products  produced  from 
plant  or  animal  sources. 

b.  The  biological  quality  of  the  protein  in 
the  alternate  protein  product  must  be  at  least 
80  percent  that  of  casein,  determined  by 
performing  a  Protein  Digestibility  Corrected 
Amino  Acid  Score  (PDCAAS). 

c.  The  alternate  protein  product  must 
contain  at  least  18  percent  protein  by  weight 
when  fully  hydrated  or  formulated.  ("When 
hydrated  or  formulated"  refers  to  a  dry 
alternate  protein  product  and  the  amount  of 
water,  fat,  oil,  colors,  flavors  or  any  other 
substances  which  have  been  added). 

d.  Manufacturers  supplying  an  alternate 
protein  product  to  participating  schools  or 
institutions  must  provide  documentation  that 
the  product  meets  the  criteria  in  paragraphs 
A.2.  a  through  c  of  this  appendix. 

e.  Manufacturers  should  provide 
information  on  the  percent  protein  contained 
in  the  dry  alternate  protein  product  and  on 
an  as  prepared  basis. 

f.  For  an  alternate  protein  product  mix, 
manufacturers  should  provide  information 
on: 

(1)  The  amount  by  weight  of  dry  alternate 
protein  product  in  the  package; 

(2)  Hydration  instructions;  and 
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(3)  instructions  on  how  to  combine  the  mix 
with  meat  or  other  meat  alternates. 

B.  How  Are  Alternate  Protein  Products  Used 
in  the  School  Breakfast  Program? 

1.  Schools,  institutions,  and  service 
institutions  may  use  alternate  protein 
products  to  fulfill  all  or  part  of  the  meat/meat 
alternate  component  discussed  in  §  220.8  or 
§  220.8a,  whichever  is  applicable.  The 
following  terms  and  conditions  apply: 

a.  The  alternate  protein  product  may  be 
used  alone  or  in  combination  with  other  food 
ingredients.  Examples  of  combination  items 
are  beef  patties,  beef  crumbles,  pizza  topping, 
meat  loaf,  meat  sauce,  taco  filling,  burritos, 
and  tuna  salad. 

b.  Alternate  protein  products  may  be  used 
in  the  dry  form  (nonhydrated),  partially 
hydrated  or  fully  hydrated  form.  The 
moisture  content  of  the  fully  hydrated 
alternate  protein  product  (if  prepared  from  a 
dry  concentrated  form)  must  be  such  that  the 
mixtiu-e  will  have  a  minimum  of  18  percent 
protein  by  weight  or  equivalent  amount  for 
the  dry  or  peirtially  hydrated  form  (based  on 


the  level  that  would  be  provided  if  the 
product  were  fully  hydrated). 

C.  How  Are  Commercially  Prepared  Products 
Used  in  the  School  Breakfast  Program? 

Schools,  institutions,  and  service 
institutions  may  use  a  commercially 
prepared  meat  or  other  meat  alternate 
products  combined  with  alternate  protein 
products  or  use  a  commercially  prepared 
product  that  contains  only  alternate  protein 
products. 

PART  225— SUMMER  FOOD  SERVICE 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  225  continues  to  read  as  follows: 

Authority:  Sees.  9,  13  and  14,  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
1758, 1761  and  1762a). 

2.  In  225.16: 

a.  Revise  paragraph  (d)  in  its  entirety; 
and 


b.  Revise  the  first  sentence  of 
paragraph  (e)(3). 

The  revisions  read  as  follows: 

§225.16    Meal  service  requirements. 

*         *         *         *         » 

(d)  Meal  patterns.  The  meal 
requirements  for  the  Program  are 
designed  to  provide  nutritious  and  well- 
balanced  meals  to  each  child.  Sponsors 
shall  ensure  that  meals  served  meet  all 
of  the  requirements.  Except  as  otherwise 
provided  in  this  section,  the  following 
tables  present  the  minimiun 
requirements  for  meals  served  to 
children  in  the  Program.  Children  age 
12  and  up  may  be  served  larger  portions 
based  on  the  greater  food  needs  of  older 
boys  and  girls. 

(1)  Breakfast.  The  minimiun  amount 
of  food  components  to  be  served  as 
breakfast  are  as  follows: 


Food  components 


Minimum  amount 


Vegetables  and  Fruits 


Vegetable(s)  and/or  frult(s)  or  

Full-strength  vegetable  or  fruit  juice  or  an  equivalent  quantity  of  any  combination  of  vegetable(s),  fruits(s),  and  juice 


^/i  cup.' 
'/fe  cup  (4  fluid 
ounces). 


Bread  and  Bread  Alternates' 


Bread  or  

Cornbread,  biscuits,  rolls,  muffins,  etc.  or 

Cold  dry  cereal  or 

Cooked  cereal  or  cereal  grains  or 

Cooked  pasta  or  noodle  products  or  an  equivalent  quantity  of  any  combination  of  bread/bread  altemate 


1  slice. 

1  serving.3 

%  cup  or  1  ounce.* 

^A  cup. 

'/fe  cup. 


Milks 


Milk,  fluid 


1  cup  (Vz  pint,  8  fluid 
ounces). 


Meat  and  Meat  Alternates  (Optional) 


Lean  meat  or  poultry  or  fish  or 

Altemate  protein  products  or 

Cheese  or  

Egg  (large)  or 

Cooked  dry  beans  or  peas  or 

Peanut  butter  or  an  equivalent  quantity  of  any  combination  of  meat/meat  altemate  or 
Yogurt,  plain  or  flavored,  unsweetened  or  sweetened 


1  ounce. 
1  ounce 

1  ounce 
Vz. 
'/fecup. 

2  tablespoons. 

4  ounces  or  Vz  cup. 


^  For  the  purposes  of  the  requirement  outlined  in  this  table,  a  cup  means  a  standard  measunng  cup 

2  Bread,  pasta  or  noodle  products,  and  cereal  grains  (such  as  rice,  bulgur,  or  com  grits)  shall  be  whole-gram  or  ennched;  cornbread.  biscuits, 
rolls,  muffins,  etc.,  shall  be  made  with  whole-grain  or  enriched  meal  or  flour;  cereal  shall  be  whole-grain,  enriched  or  fortified. 

3  Serving  sizes  and  equivalents  will  be  in  guidance  materials  to  be  distributed  by  FNS  to  State  agencies. 
"Either  volume  (cup)  or  weight  (ounces),  whichever  is  less. 

5  Milk  shall  be  served  as  a  beverage  or  on  cereal  or  used  in  part  for  each  purpose. 
^Must  meet  the  requirements  in  appendix  A  ofthis  part. 

(2)  Lunch  or  supper.  The  minimum  amounts  of  food  components  to  be  served  as  lunch  or  supper  are  as  follows: 


Food  components 


Minimum  amount 


Meat  and  Meat  Alternates 


Lean  meat  or  poultry  or  fish  or 
Altemate  protein  products '  or  . 


2  ounces. 
2  ounces. 
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Cheese  or  

Egg  (large)  or 

Cooked  dry  beans  or 
Peanut  butter  or  soyr|jt 
Peanuts  or  soynuts 
Yogurt,  plain  or 
meat  alternates 


1  o 


flavo  ed 


Vegetable(s)  and/or  fi  ult(s) 


Bread  or 


Food  components 


peas  or 

butter  or  other  nut  or  seed  butters  or 

tree  nuts  or  seed^  or  

unsweetened  or  sweetened  or  an  equivalent  quantity  of  any  combination  of  the  above  meat/ 


Minimum  amount 


2  ounces. 

1. 

Vz  cup.2 

4  tablespoons. 

1  ounce=50%.'' 

8  ounces  or  1  cup. 


Vegetables  and  Fruits 


%  cup  total. 


Bread  and  Bread  Alternatives' 


Combread.  biscuits,  rblls.  muffins,  etc.  or 
Cooked  pasta  or  noodle  products  or 
Cooked  cereal  grains 


Milk,  fluid,  served  as 


or  an  equivalent  quantity  of  any  combination  of  bread/bread  altemate 


1  slk:e. 
1  serving.^ 
Vz  cup. 
Vz  cup. 


Milk 


■I  beverage 


1  cup  (Vz  pint,  8  fluid 
ounces). 


'  Must  meet  the  requirements  of  appendix  A  of  this  part. 

2  For  the  purposes  of  the  requirement  outlined  in  this  table,  a  cup  means  a  standard  measunng  cup. 

3Treenutsandse#dsthat  may  be  used  as  meat  altemate  are  listed  in  program  guidance  ./   „,.  .,i,„,„,.„  ,„ 

"No  more  than  50"o  of  the  requirement  shall  be  met  with  nuts  or  seeds.  Nuts  or  seeds  shall  be  combined  with  another  meat/meat  alternate  to 

fulfill  the  requirement  For  purposes  of  determining  combinations,  1  ounce  of  nuts  or  seeds  is  equal  to  1  ounce  of  cooked  lean  meat,  poultry  or 

*'^5Sen/e  2  or  more  linds  of  vegetable(s)  and/or  fruits  or  a  combination  of  both.  Full  strength  vegetable  or  fmit  juice  may  be  counted  to  meet  not 

more  than  one-half  o  this  requirement.  .   .    ^  .,  ^       ^  ,  ■  i,  ^  _„„i„«„^  w.^^.  ,,*.. 

6  Bread  pasta  or  naodle  products,  and  cereal  grains  (such  as  rice,  bulgur,  or  com  gnts)  shall  be  whole-grain  or  ennched;  combread,  biscuits, 
rolls  muffins  etc    shall  be  made  with  whole-grain  or  enriched  meal  or  flour;  cereal  shall  be  whole-gram,  enriched  or  fortified. 

^  Sen/ing  sizes  and  equivalents  will  be  in  guidance  materials  to  be  distributed  by  FNS  to  State  agencies. 

(3)  Snacks.  T  le  minimum  amounts  of  food  components  to  be  served  as  snacks  are  as  follows.  Select  two  of  the 
following  four  cor  iponents.  (Juice  may  not  be  served  when  milk  is  served  as  the  only  other  component.) 


Lean  meat  or  poultry 
Altemate  protein 

Cheese  or  

Egg  (large)  or 
Cooked  dry  beans  oi 
Peanut  butter  or  soyi  lut 
Peanuts  or  soynuts 
Yogurt,  plain  or 
meat  alternates. 


or  fish  or 
products  ^  or  . 


cr 


flavc  red 


Vegetable(s)  and/or 
Full-strength  v 


egetat  le 


Bread  or  

Combread,  biscuits 
Cold  dry  cereal  or  . 
Cooked  cereal  or  .. 
Cooked  cereal  grain ; 


Milk,  fluid 


'  Must  meet  the  n 
2  For  the  purposes 


Food  components 


Minimum  amount 


Meat  and  Meat  Alternates 


peas  or = 

butter  or  other  nut  or  seed  butters  or 

tree  huts  or  seeds^  or  

unsweetened  or  sweetened  or  an  equivalent  quantity  of  any  combination  of  the  above  meat/ 


1  ounce. 
1  ounce. 

1  ounce. 

Vz. 

V4CUp2. 

2  tablespoons. 
1  ounce. 

4  ounce  or  Vz  cup. 


Vegetables  and  Fruits 


ruit(s)  or  

or  fnjit  juice  or  an  equivalent  quantity  or  any  combination  of  vegetable(s),  fnjits(s)  and  juk» 


%  cup. 
3/4  cup  (6  fluid 
ounces). 


Bread  and  Bread  Alternates'* 


rolls,  muffins,  etc.  or 


or  an  equivalent  quantity  of  any  combination  of  bread/bread  altemate 


1  slice. 

1  serving. 5 

%  cup  or  1  ounce.^ 

Vz  cup. 

Vz  cup. 


Mill(' 


1  cup  (Vz  pint,  8  fluid 
ounces). 


e  quirements  in  appendix  A  of  this  part, 
of  the  requirement  outlined  in  this  table,  a  cup  means  a  standard  measuring  cup. 
3 Tree  nuts  and  s^ds  that  may  be  used  as  meat  alternates  are  listed  in  program  guidance. 
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Food  components 


Minimum  amount 


^  Bread,  pasta  or  noodle  products,  and  cereal  grains  (such  as  rice,  bulgur,  or  com  grits)  shall  be  whole-grain  or  enriched;  combread,  biscuits, 
rolls,  muffins,  etc.,  shall  be  made  with  whole-grain  or  enriched  meal  or  flour;  cereal  shall  be  whole-grain,  enriched  or  fortified. 
^  Serving  sizes  and  equivalents  will  be  in  guidance  materials  to  be  distributed  by  FNS  to  State  agencies. 
6  Either  volume  (cup)  or  weight  (ounces),  whichever  is  less. 
^Milk  should  be  served  as  a  beverage  or  on  cereal,  or  used  in  part  for  each  purpose. 


(e)  Meat  or  meat  alternate.  *  *  * 

(3)  Enriched  macaroni  with  fortified 
protein  may  be  used  to  meet  part  but  not 
ail  of  the  meat/meat  alternate 
requirement.  *   *   * 
***** 

3.  In  §225.19,  revise  paragraphs  (a), 
(b),  (c),  (d),  and  (g)  to  read  as  follows: 

§  225.1 9.    Regional  office  addresses. 

***** 

(a)  In  the  States  of  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
New  York,  Rhode  Island,  and  Vermont: 
Northeast  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  10  Causeway 
Street,  Room  501,  Boston,  MA  02222- 
1065. 

(b)  In  the  States  of  Delaware,  District 
of  Columbia,  Maryland,  New  Jersey, 
Pennsylvania,  Puerto  Rico,  Virginia, 
Virgin  Islands,  and  West  Virginia:  Mid- 
Atlantic  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  300 
Corporate  Boulevard,  Robbinsville,  NJ 
08691-1598. 

(c)  In  the  States  of  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  61 
Forsyth  Street,  SW.,  Room  8T36, 
Atlanta,  GA  30303. 

(d)  In  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio  and 
Wisconsin:  Midwest  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  77 
Jackson  Boulevard,  20th  Floor,  Chicago, 
IL  60604-3507. 
***** 

(g)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Washington:  Western 
Regional  Office,  FNS,  U.S.  Department 
of  Agriculture,  550  Kearney  Street, 
Room  400,  San  Francisco,  CA  94108. 

4.  Revise  Appendix  A  to  Part  225, 
entitled  Alternate  Foods  for  Meals,  to 
read  as  follows: 


Appendix  A  to  Part  225— Alternate 
Foods  for  Meals 

Alternate  Protein  Products 

A.  What  Are  the  Criteria  for  Alternate  Protein 
Products  Used  in  the  Summer  Food  Service 
Program? 

1.  An  alternate  protein  product  used  in 
meals  planned  under  the  provisions  in 

§  225.16  must  meet  all  of  the  criteria  in  this 
section. 

2.  An  alternate  protein  product  whether 
used  alone  or  in  combination  with  meat  or 
other  meat  alternates  must  meet  the 
following  criteria: 

a.  The  alternate  protein  product  must  be 
processed  so  that  some  portion  of  the  non- 
protein constituents  of  the  food  is  removed. 
These  alternate  protein  products  must  be  safe 
and  suitable  edible  products  produced  from 
plant  or  animal  sources. 

b.  The  biological  quality  of  the  protein  in 
the  alternate  protein  product  must  be  at  least 
80  percent  that  of  casein,  determined  by 
performing  a  Protein  Digestibility  Corrected 
Amino  Acid  Score  (PDCAAS). 

c.  The  alternate  protein  product  must 
contain  at  least  18  percent  protein  by  weight 
when  fully  hydrated  or  formulated.  ("When 
hydraled  or  formulated"  refers  to  a  dry 
alternate  protein  product  and  the  amount  of 
water,  fat,  oil,  colors,  flavors  or  any  other 
substances  which  have  been  added). 

d.  Manufacturers  supplying  an  alternate 
protein  product  to  participating  schools  or 
institutions  must  provide  documentation  that 
the  product  meets  the  criteria  in  paragraphs 

A.  2.  a  through  c  of  this  appendix. 

e.  Manufacturers  should  provide 
information  on  the  percent  protein  contained 
in  the  dry  alternate  protein  product  and  on 
an  as  prepared  basis. 

f.  For  an  alternate  protein  product  mix, 
manufacturers  should  provide  information 
on: 

(1)  The  amount  by  weight  of  dry  alternate 
protein  product  in  the  package; 

(2)  Hydration  instructions;  and 

(3)  Instructions  on  how  to  combine  the  mix 
with  meat  or  other  meat  alternates. 

B.  How  Are  Alternate  Protein  Products  Used 
in  the  Summer  Food  Sen^ice  Program? 

1.  Schools,  institutions,  and  service 
institutions  may  use  alternate  protein 
products  to  fulfill  all  or  part  of  the  meat/meat 
alternate  component  discussed  in  §  225.20. 

2.  The  following  terms  and  conditions 
apply: 

a.  The  alternate  protein  product  may  be 
used  alone  or  in  combination  with  other  food 
ingredients.  Examples  of  combination  items 
are  beef  patties,  beef  crumbles,  pizza  topping, 
meat  loaf,  meat  sauce,  taco  filling,  burritos, 
and  tuna  salad. 


b.  Alternate  protein  products  may  be  used 
in  the  dry  form  (nonhydrated).  partially 
hydrated  or  fully  hydrated  form.  The 
moisture  content  of  the  fully  hydrated 
alternate  protein  product  (if  prepared  from  a 
dry  concentrated  form)  must  be  such  that  the 
mixture  will  have  a  minimum  of  18  percent 
protein  by  weight  or  equivalent  amount  for 
the  dry  or  partially  hydrated  form  (based  on 
the  level  that  would  be  provided  if  the 
product  were  fully  hydrated). 

C.  How  Are  Commercially  Prepared  Products 
Used  in  the  Summer  Food  Service  Program? 

Schools,  institutions,  and  service 
institutions  may  use  a  commercially 
prepared  meat  or  meat  alternate  products 
combined  with  alternate  protein  products  or 
use  a  commercially  prepared  product  that 
contains  only  alternate  protein  products. 

PART  226— CHILD  AND  ADULT  CARE 
FOOD  PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  226  continues  to  read  as  follows: 

Authority:  Sees.  9, 11, 14, 16,  and  17, 
National  School  Lunch  Act,  as  amended  (42 
U.S.C.  1758.  1759a,  1762a,  1765,  and  1766). 

2.  In  §226.20: 

a.  Revise  the  first  sentence  of 
paragraph  (a)(2)(ii)(A);  and 

b.  Revise  paragraph  (c)  in  its  entirety. 
The  revisions  read  as  follows: 

§226.20    Requirements  for  meals. 

(a)*   *   * 

(2)*   *   * 

(ii)(A)  Lean  meat,  poultry  or  fish; 
alternate  protein  products;  or  cheese;  or 
an  egg;  or  cooked  dry  beans  or  peas;  or 
peanut  butter;  or  any  combination  of 
these  foods.  *  *  * 


(c)  Meal  patterns  for  children  age  one 
through  12  and  adult  participants. 
When  individuals  over  age  one 
participate  in  the  Program,  the  total 
amount  of  food  authorized  in  the  meal 
patterns  set  forth  below  shall  be 
provided  in  order  to  qualify  for 
reimbursement. 

(1)  Breakfast.  The  minimum  amount 
of  food  components  to  be  served  as 
breakfast  as  set  forth  in  paragraph  (a)(1) 
of  this  section  are  as  follows: 


12440  Feceral  Register / Vol.  65,  No.  47 /Thursday,  March  9,  2000 /Rules  and  Regulations 


I  -ood  components 


or 


Milk,  fluid 

Vegetables  and  Fruit! 
Full-strength  vegetable 
tity  of  any  combination 

Bread 


Bread  or 

Combread,  biscuits,  ifclls,  muffins,  etc.*  or 
Cold  dry  cereal  ^  or . 


Cooked  cereal  or 
Cooked  pasta  or  noodle 
Cooked  cereal  grains 
bination  of  bread/b(ead 


2nd 


tlie 


'Children  age  12 
less  than  the  minimui^ 

2  For  purposes  of 

3  Bread,  pasta  or 
with  whole  grain  or 

*  Serving  sizes  and 
5  Either  volume  (cu  3) 


The 


(2)  Lunch. 
this  section  are  as 


_  up  may  be  served  adult  size  portions  based  on  the  greater  food  needs  of  older  boys  and  girls,  but  shall  be  served  not 
quantities  specified  in  this  section  for  children  age  6  up  to  12. 
requirements  outlined  in  this  subsection,  a  cup  means  a  standard  measuring  cup. 
rixjdie  products,  and  cereal  grains,  shall  be  whole  grain  or  enriched;  cornbread,  biscuits,  rolls,  muffins,  etc.,  shall  be  made 
ejiriched  meal  or  flour;  cereal  shall  be  whole  grain  or  enriched  or  fortified, 
equivalents  to  be  published  in  guidance  materials  by  FNS. 
or  weight  (ounces)  whichever  is  less. 

minimum  amount  of  food  components  to  be  served  as  lunch  as  set  forth  in  paragraph  (a)(2)  of 
follows: 


■ood  components 


Milk,  fluid 


Vegetables(s)  and/or 


Vegetables  and  Fruits  ^ 

fruit(s) 

and  Bread  Altemates  " 


BreaC 


Bread  or 

Combread,  biscuits, 
Cooked  pasta  or  noodle 
Cooked  cereal  grains 
bination  of  bread/bfead 


Lean  meat  or  poultry 

Alternate  protein  pro<  lucts '  or 

Cheese  or 

Egg  (large)  or 

Cooked  dry  beans  or 

Peanut  butter  or  soyput 
or. 

Peanuts  or  soynuts 

Yogurt,  plain  or  flavdred 
equivalent  quantitr 
meat/meat  altemal  3S 


'Children  age  12 
less  than  the  minimutn 

2  For  purposes  of 

3  Serve  2  or  more 
this  requirement. 

*  Bread,  pasta  or 
with  whole  grain  or 

5  Serving  sizes  anc 

6  Edible  portion  as 
^  Must  meet  the 

8  Tree  nuts  and 

9  No  more  than  50f/ 
fulfill  the  requiremen 
fish. 


(3)   Supper. 
of  this  section  are 


Milk,  fluid 


or  fruit  juice  or  an  equivalent  quan- 
of  vegetable(s),  fnjit(s),  and  juice. 

and  Bread  Altemates  ^ 


products  or 

or  an  equivalent  quantity  of  any  corn- 
alternate. 


Age  1  and  2 


'/^cup^ 
Va  cup 
Va  cup 


Vz  slice  

Vz  serving  .... 
Va  cup  or  Va 
ounce. 

Va  cup  

Va  cup   

Va  cup    


Age  3  through  5 


%  cup 
Vzcup 
^/bcup 


Vz  slice  

Vz  serving  .... 
Va  cup  or  Vz 
ounce. 

Va  cup   

Va  cup   

Va  cup   


Age  6  through  12' 


1  cup  . 

Vz  cup 
Vz  cup 


1  slice 

1  serving  

3/4  cup  or  1  ounce 


Vz  cup 
Vz  cup 
Vz  cup 


Adult  participants 


1  cup.2 
i/fe  cup. 
Vz  cup. 


2  slices  (sen/ings). 
2  servings. 
1  Vz  cup  or  2 

ounces. 
1  cup. 
1  cup. 
1  cup. 


I  oils,  muffins,  etc.*  or 

products  or 

or  an  equivalent  quantity  of  any  com- 
altemate. 


Mea  I  and  Meat  Altemates 


or  fish  6  or 


peas  or  

butter  or  other  nut  or  seed  butters 


cr 


tree  nuts  or  seeds^  or  

unsweetened  or  sweetened  or  an 
of  any  combination  of  the  at)ove 


Age  1  and  2 


Vzcup2  

Va  cup  total 


Vz  slice  .... 
Vz  serving 

Va  cup  

Va  cup  


1  ounce  , 

1  ounce  

1  ounce  

Vz  

Va  cup  

2  tablespoons 


Vz  ounce  9=50% 
4  ounces  or  Vz 
cup. 


Age  3  through  5 


%  cup  

Vz  cup  total 

Vz  slice  

Vz  serving  .. 
Va  cup  

Va  cup   


IVz  ounces  .... 
IVz  ounces  .... 
IVz  ounces  .... 

%  

%  cup  

3  tablespoons 


3/4  ounce  9=50% 
6  ounces  or  3/4 
cup. 


Age  6  through  12 


1  cup  

3/4  cup  total 


1  slice 

1  serving 
Vz  cup  .... 
Vz  cup  ... 


2  ounces  

2  ounces  

2  ounces  

1  

Vzcup  

4  tablespoons 


1  ounce  9=50% 

8  ounces  or  1  cup 


Adult  participants 


1  cup  2. 
1  cup  total. 


2  slices  (servings). 
2  sen/ings. 
1  cup. 
1  cup. 


2  ounces. 

2  ounces. 

2  ounces. 

1. 

Vz  cup. 

4  tablespoons. 

1  ounce  9=50%. 
8  ounces  or  1  cup. 


I  ind  up  may  be  sen/ed  adult  size  portions  based  on  the  greater  food  needs  of  older  boys  and  girls,  but  shall  be  sen/ed  not 

quantities  specified  in  this  section  for  children  age  6  up  to  12. 
,v,  requirements  outlined  in  this  subsection,  a  cup  means  a  standard  measuring  cup. 
<inds  of  vegetable(s)  and/or  fruit(s).  Full-strength  vegetable  or  fruit  juice  may  be  counted  to  meet  not  more  than  one-half  of 

r  oodle  products,  and  cereal  grains,  shall  be  whole  grain  or  enriched;  combread,  biscuits,  rolls,  muffins,  etc.,  shall  be  made 
epriched  meal  or  flour, 
equivalents  to  be  published  in  guidance  materials  by  FNS. 
served, 
requirements  in  appendix  A  of  this  part. 

that  may  be  used  as  meat  altemates  are  listed  in  program  guidance, 
of  the  requirement  shall  be  met  with  nuts  or  seeds.  Nuts  or  seeds  shall  be  combined  with  another  meat/meat  alternate  to 
For  purpose  of  determining  combinations,  1  ounce  of  nuts  or  seeds  is  equal  to  1  ounce  of  cooked  lean  meat,  poultry,  or 


sejds 


'he  minimum  amoimt  of  food  components  to  be  served  as  supper  as  set  forth  in  paragraph  {a)(3) 
as  follows: 


Food  components 


Age  1  and  2 


Vzcup' 


Age  3  through  5 


3/4  cup  2  1  cup 


Age  6  through  12' 


Adult  participants 


1  cup. 
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Food  components 


Age  1  and  2 


Age  3  through  5 


Age  6  through  12^ 


Adult  participants 


Vegetables  and  Fruits  ^ 

Vegetables(s)  and/or  fnjit(s) 

Bread  and  Bread  Alternates  * 
Bread  or 


Cornbread,  biscuits,  rolls,  muffins,  efc.s  or 

Cooked  cereal  grains  or  an  equivalent  quantity  of  any  com- 
bination of  bread/bread  altemate. 


Vicup  total 


V2  slice 


^/s  cup  total 


Vz  slice 


%  cup  total 


1  slice 


Vz  serving 
Va  cup  


Vz  serving 
Va  cup  


1  serving 

Vz  cup   ... 


Meat  and  Meat  Altemates 

Lean  meat  or  poultry  or  fish^  or  

Altemate  protein  products^  or 

Cheese  or 

Egg  (large)  or  

Cool^ed  dry  beans  or  peas  or  

Peanut  butter  or  soynut  butter  or  other  nut  or  seed  butters 

or. 

Peanuts  or  soynuts  or  tree  nuts  or  seeds^  or  

Yogurt,  plain  or  flavored,  unsweetened  or  sweetened  or  an 

equivalent  quantity  of  any  combination  of  the  above 

meat/meat  altemates. 


1  ounce  

1  ounce  

1  ounce  

Vz  

Va  cup   

2  tablespoons 


IVz  ounces  .... 
^V^  ounces  .... 
^Vz  ounces .... 

%  

%  cup  

3  tablespoons 


2  ounces  

2  ounces  

2  ounces  

1  

Vz  cup  

4  tablespoons 


Vz  ounce  9=50% 
4  ounces  or  Vz 
cup. 


3/«  ounce  9=50% 
6  ounces  or  ^A 
cup. 


1  ounce  9=50% 

8  ounces  or  1  cup 


1  cup  total. 


2  slices 

(servings). 5 
2  servings. 
1  cup. 


2  ounces. 

2  ounces. 

2  ounces. 

1. 

^/^cup. 

4  tablespoons. 

1  ounce  9=50%. 
8  ounces  or  1  cup. 


^  Children  age  12  and  up  may  be  served  adult  size  portions  based  on  the  greater  food  needs  of  older  boys  and  girts,  but  shall  be  served  not 
less  than  the  minimum  quantities  specified  in  this  section  for  children  age  6  up  to  12. 

2  For  purposes  of  the  requirements  outlined  in  this  subsection,  a  cup  means  a  standard  measuring  cup. 

3  Serve  2  or  more  l<inds  of  vegetable(s)  and/or  fruit(s).  Full-strength  vegetable  or  fruit  juice  may  be  counted  to  meet  not  more  than  one-half  of 
this  requirement. 

"Bread,  pasta  or  noodle  products,  and  cereal  grains,  shall  be  whole  grain  or  enriched;  combread,  biscuits,  rolls,  muffins,  etc.,  shall  be  made 
with  whole  grain  or  enriched  meal  or  flour. 

5  Serving  sizes  and  equivalents  to  be  published  in  guidance  materials  by  FNS. 

6  Edible  portion  as  served. 

^  Must  meet  the  requirements  in  appendix  A  of  this  part. 

8 Tree  nuts  and  seeds  that  may  be  used  as  meat  altemates  are  listed  in  program  guidance. 

9  No  more  than  50%  of  the  requirement  shall  be  met  with  nuts  or  seeds.  Nuts  or  seeds  shall  be  combined  with  another  meat/meat  altemate  to 
fulfill  the  requirement.  For  purpose  of  determining  combinations,  1  ounce  of  nuts  or  seeds  is  equal  to  1  ounce  of  cooked  lean  meat,  poultry,  or 
fish. 

(4)  Supplemental  food.  The  minimum  amount  of  food  components  to  be  served  as  supplemental  foods  as  set  forth 
in  paragraph  (a)(4)  of  this  section  are  as  follows.  Select  two  of  the  following  four  components.  (For  children,  juice 
may  not  be  served  when  milk  is  served  as  the  only  other  component.) 


Food  Components ' 


Age  1  and  2 


Age  3  through  5 


Age  6  through  12^  I   Adult  participants 


Milk,  fluid 


Vegetables  and  Fruits 


Vegetables(s)  and/or  fruit(s)  or  

Full-strength  vegetable  or  fruit  juice  or  an  equivalent  quan- 
tity of  any  combination  of  vegetable(s),  fruit(s)  and  juice. 

Bread  and  Bread  Altemates  ^ 

Bread  or 

Cornbread,  biscuits,  rolls,  muffins,  etc*  or  

Cold  dry  cereal  or 

Cooked  cereal  5  or 

Cooked  pasta  or  noodle  products  or 

Cooked  cereal  grains  or  an  equivalent  quantity  of  any  com- 
bination of  bread/bread  alternate. 

Meat  and  Meat  Altemates 

Lean  meat  or  poultry  or  fish^  or  

Alternate  protein  products^  or 

Cheese  or  

Egg  (large)  or  

Cooked  dry  beans  or  peas  or 

Peanut  butter  or  soynut  butter  or  other  nut  or  seed  butters 

or. 

Peanuts  or  soynuts  or  tree  nuts  or  seeds  ^  or 

Yogurt,  plain  or  flavored,  unsweetened  or  sweetened  or  an 

equivalent  quantity  of  any  combination   of  the  above 

meat/meat  altemates. 


Vz  cup 

Vz  cup 
Vz  cup 


Vz  cup 

^/icup 
^/^cup 


1  cup  . 

%  cup 

3/4  cup 


Vz  sWce 

Vz  serving  .... 

Va  cup  or  Va 

ounce. 

Va  cup   

Va  cup   

Va  cup   


'/fe  slice  

Vz  sending  .... 
%  cup  or  Vz 
ounce. 

Va  cup  

Va  cup   

Va  cup  


1  slice 

1  serving  

%  cup  or  1  ourx^e 


Vz  cup 
Vz  cup 
Vz  cup 


Vz  ounce  ..... 

Vz  ounce  

Vz  ounce  

Vz  

Va  cup  

1  tablespoon 


IVz  ounces  .. 
IVz  ounces  .. 
IVz  ounces  .. 

Vz  

VeCup   

1  tablespoon 


Vz  ounce  

2  ounces  or  V* 
cup. 


Vz  ounce  

2  ounces  or  Va 
cup. 


2  ounces  

2  ounces  

2  ounces  

Vz  

Va  cup   

2  tablespoons  . 

1  ounce  

4  ounces  or  ^/z 
cup. 


1  cup. 

^/zcup. 
^/^cup. 


1  slice  (serving). 

1  serving 

3/4  cup  or  1  ounce. 

^/zatp. 
^/z  cup. 
^/itcxtp. 


2  ounces. 
2  ounces. 
2  ounces. 

V4CUp. 

2  tablespoons 

1  ounce 
4  ounces  or  ''/z 
cup 


^  For  purposes  of  the  requirements  outlined  in  this  subsection,  a  cup  means  a  standard  measuring  cup. 
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eiii 


2  Children  age  12 
less  than  the  minimutti 

3  Bread,  pasta  or 
with  whole  grain  or 

*  Serving  sizes  and 
5  Either  volume  (cu 
8  Edible  portion  as 
^  Must  meet  the 
8  Tree  nuts  and 


a|nd  up  may  be  served  adult  size  portions  based  on  the  greater  food  needs  of  older  boys  and  girls,  but  shall  be  served  not 

quantities  specified  in  this  section  for  children  age  6  up  to  12  «„„„,„    ^koh  k<^  ,r,o^ 

nbodle  products,  and  cereal  grains,  shall  be  whole  grain  or  ennched;  combread,  biscuits,  rolls,  muffins,  etc.,  shall  be  made 
iriched  meal  or  flour;  cereal  shall  be  whole  grain  or  enriched  or  fortified, 
equivalents  to  be  published  in  guidance  materials  by  FNS. 
))  or  weight  (ounces)  whichever  is  less, 
served. 
re<  uirements  in  Appendix  A  of  this  Part. 

that  may  be  used  as  meat  altemates  are  listed  in  program  guidance. 


seeds 


3.  In  §  226.26,  relvise 
(c),  (d).  and  (g)  to  i^ad 


§226.26    Program  I  iformatlon 


Df  Delaware.  District 
Mary  land.  New  Jersey, 
Puerto  Rico,  Virginia, 
West  Virginia:  Mid- 
I  )ffice,  FNS.  U.S. 
Agi  iculture.  300 
Boulevap-d.  Robbinsville.  NJ 


(b)  In  the  States 
of  Columbia 
Pennsylvania. 
Virgin  Islands,  anc 
Atlantic  Regional 
Department  of 
Corporate 
08691-1598. 

(c)  hi  the  States 
Georgia,  Kentucky 
Carolina.  South  Ci  rolina 
Tennessee:  Southe  ast 
FNS.  U.S.  Departn  lent 
Forsyth  Street.  SV\ 
Atlanta.  GA  30303 . 

(d)  In  the  States 
Michigan.  Minnesbta 
Wisconsin:  Midw«  st 
FNS.  U.S.  Departr  lent 
Jackson  Boulevarc 
IL  60604-3507. 


(g)  In  the  States 
Samoa,  Arizona, 
Hawaii.  Idaho 
Commonwealth  o 
Islands,  and 
Regional  Office 
of  Agriculture,  55' ) 
Room  400,  San 

3.  Revise 
entitled  Alternate 
read  as  follows 


Appendix  A  to 
Foods  for  Meals 

Alternate  Protein  Products 


dcr 


A.  What  are  the 
protein  products 
Care  Food  Program 

1.  An  alternate 
meals  planned  un 
§  226.20  must  meet 
section. 

2.  An  alternate 
used  alone  or  in 
meat  alternate  must 
criteria: 

a.  The  alternate  p 
processed  so  that 
protein  constituent! 
These  alternate  pro 
and  suitable  edible 
plant  or  animal  sou 


paragraphs  (b), 
as  follows: 


jf  Alabama,  Florida, 
Mississippi,  North 
and 
Regional  Office, 
of  Agriculttu'e,  61 
Room  8T36. 

of  Illinois,  Indiana, 
Ohio  and 
Regional  Office, 
of  Agriculture.  77 
20th  Floor.  Chicago. 


af  Alaska.  American 
C  alifomia,  Guam. 
Nevada,  Oregon,  the 
the  Northern  Mariana 
Washington:  Western 
FNS.  U.S.  Department 

Kearney  Street, 
Frincisco.  CA  94108. 
Appei  dix  A  to  Part  226. 
Foods  for  Meals,  to 


Pa  rt  226 — Alternate 


ctiteria  for  alternate 
usi  d  in  the  Child  and  Adult 


prt)tein  product  used  in 
the  provisions  in 
11  of  the  criteria  in  this 


prfctein  product  whether 

coipbination  with  meat  or 

meet  the  following 


seme 


•otein  product  must  be 
me  portion  of  the  non- 
of  the  food  is  removed, 
in  products  must  be  safe 
jroducts  produced  from 


b.  The  biological  quality  of  the  protein  in 
the  alternate  protein  product  must  be  at  least 
80  percent  that  of  casein,  determined  by 
performing  a  Protein  Digestibility  Corrected 
Amino  Acid  Score  (PDCAAS). 

c.  The  alternate  protein  product  must 
contain  at  least  18  percent  protein  by  weight 
when  fully  hydrated  or  formulated.  ("When 
hydrated  or  formulated"  refers  to  a  dry 
alternate  protein  product  and  the  amount  of 
water,  fat,  oil,  colors,  flavors  or  any  other 
substances  which  have  been  added). 

d.  Manufacturers  supplying  an  alternate 
protein  product  to  participating  schools  or 
institutions  must  provide  documentation  that 
the  product  meets  the  criteria  in  paragraphs 
A.2.  through  c  of  this  appendix. 

e.  Manufacturers  should  provide 
information  on  the  percent  protein  contained 
in  the  dry  alternate  protein  product  and  on 
an  as'  prepared  basis. 

f.  For  an  alternate  protein  product  mix, 
manufacturers  should  provide  information 
on: 

(1)  The  amount  by  weight  of  dry  alternate 
protein  product  in  the  package; 

(2)  Hydration  instructions;  and 

(3)  Instructions  on  how  to  combine  the  mix 
with  meat  or  other  meat  altemates. 

B.  How  are  alternate  protein  products  used 
in  the  Child  and  Adult  Care  Food  Program? 

1.  Schools,  institutions,  and  service 
institutions  may  use  alternate  protein 
products  to  fulfill  all  or  part  of  the  meat/meat 
alternate  component  discussed  in  §  226.20. 

2.  The  following  terms  and  conditions 
apply: 

a.  The  alternate  protein  product  may  be 
used  alone  or  in  combination  with  other  food 
ingredients.  Examples  of  combination  items 
are  beef  patties,  beef  crumbles,  pizza  topping, 
meat  loaf,  meat  sauce,  taco  filling,  burritos, 
and  tuna  salad. 

b.  Alternate  protein  products  may  be  used 
in  the  dry  form  (nonhydrated).  partially 
hydrated  or  fully  hydrated  form.  The 
moisture  content  of  the  fully  hydrated 
alternate  protein  product  (if  prepared  from  a 
dry  concentrated  form)  must  be  such  that  the 
mixture  will  have  a  minimum  of  18  percent 
protein  by  weight  or  equivalent  amount  for 
the  dry  or  partially  hydrated  form  (based  on 
the  level  that  would  be  provided  if  the 
product  were  fully  hydrated). 

C.  How  are  commercially  prepared 
products  used  in  the  Child  and  Adult  Care 
Food  Program? 

Schools,  institutions,  and  service 
institutions  may  use  a  commercially 
prepared  meat  or  meat  alternate  product 
combined  with  alternate  protein  products  or 
use  a  commercially  prepared  product  that 
contains  only  alternate  protein  products. 


Dated:  March  2,  2000. 
Samuel  Chambers,  Jr., 

Administrator,  Food  And  Nutrition  Service. 
(PR  Doc.  00-5580  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  3410-30-U 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  955 

[Docket  No.  FVOO-955  2  RR] 

Vidalia  Onions  Grown  In  Georgia; 
Changing  the  Term  of  Office  and 
Nomination  Deadlines 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
changing  the  term  of  office  for  the 
Vidalia  Onion  Committee  (Committee), 
and  the  time  for  conducting  and 
submitting  Committee  nominations 
tmder  the  Vidalia  onion  marketing 
order.  The  marketing  order  regulates  the 
handling  of  Vidalia  onions  grown  in 
Georgia  and  is  administered  locally  by 
the  Committee.  This  rule  continues  in 
effect  the  change  in  the  term  of  office 
from  a  24-month  period  beginning 
September  16  and  ending  September  15. 
to  a  24-month  period  beginning  January 
1  and  ending  December  31.  It  also 
continues  in  effect  the  change  in  the 
month  for  conducting  and  submitting 
Committee  producer  nominations  from 
August  to  October  of  each  year,  and  for 
the  public  member  and  alternate 
member  from  November  1  to  February 
15.  These  changes  are  expected  to 
improve  Committee  and  program 
operations. 

EFFECTIVE  DATE:  April  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental.  Southeast 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven,  FL  33883- 
2276;  telephone:  (863)  299-4770,  Fax: 
(863)  299-5169;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
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Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955), 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  in  effect  the 
change  in  the  term  of  office  from  a  24- 
month  period  beginning  September  16 
and  ending  September  15,  to  a  24-month 
period  beginning  January  1  and  ending 
December  31.  It  also  continues  in  effect 
the  change  in  the  times  for  conducting 
and  submitting  Committee  producer 


nominations  from  August  1  and  15,  to 
October  1  and  15,  respectively,  each 
year,  and  for  the  public  member  and 
alternate  member  from  November  1  to 
February  15.  These  changes  are 
expected  to  improve  Committee  and 
program  operations. 

Section  955.21  of  the  order  provides 
that  the  term  of  office  for  Committee 
members  and  alternates  begins  on 
September  16,  or  such  other  period  as 
the  Committee  may  recommend  and  the 
Secretary  approves.  In  addition, 
§  955.22  provides  that  the  Committee 
shall  hold  or  cause  to  be  held  not  later 
than  August  1  of  each  year,  or  such 
other  date  as  may  be  specified  by  the 
Secretary,  a  meeting  or  meetings  of 
growers  for  the  purpose  of  designating 
one  nominee  for  each  position  as 
member  and  for  each  position  as 
alternate  member  of  the  Committee 
which  is  vacant,  or  which  is  about  to 
become  vacant.  Nominations  for 
members  and  alternates  are  required  to 
be  supplied  to  the  Secretary  in  such 
manner  and  form  as  the  Secretary  may 
prescribe,  not  later  than  August  15  of 
each  year,  or  by  such  date  as  may  be 
specified  by  the  Secretary.  That  section 
further  provides  that  the  producer 
members  shall  nominate  the  public 
member  and  alternate  member  at  the 
first  meeting  following  the  selection  of 
members  for  a  new  term  of  office.  The 
members  and  alternates  serve  two-year 
terms  of  office  and  approximately  one- 
half  of  the  total  Committee  membership 
is  nominated  and  selected  each  year. 
Nominations  for  the  public  member  and 
alternate  member  are  required  to  be 
supplied  to  the  Secretary  in  such 
manner  and  form  as  the  Secretary  may 
prescribe,  not  later  than  November  1 ,  or 
such  other  date  as  may  be  specified  by 
the  Secretary. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  September  3. 
1999  (64  FR  48243),  which  changed  the 
fiscal  period  established  under  the  order 
to  a  calendar  year  basis  (January  1- 
December  31)  from  September  16- 
September  15  to  more  closely  coincide 
with  the  Vidalia  onion  marketing 
season.  That  interim  final  rule  has  been 
adopted,  without  change,  as  a  final  rule 
published  in  the  Federal  Register  on 
December  27,  1999  (64  FR  72265).  The 
new  fiscal  period  is  specified  in 
§955.113. 

Over  the  past  decade,  technological 
changes  in  the  industry,  including  the 
adoption  of  Controlled  Atmosphere 
(CA)  storage  of  Vidalia  onions  by  three- 
fourths  of  the  industry  handlers,  have 
extended  the  harvesting  and  marketing 
season  from  April  through  June  to  an 
almost  year-round  basis.  While  there  are 
some  added  storage  costs  and  losses  due 


to  shrinkage  with  CA  storage,  these 
costs  are  more  than  offset  by  prices 
received  for  Vidalia  onions  during  the 
holiday  season  (November  and 
December). 

On  September  30,  1999.  the 
Committee  unanimously  recommended 
that  the  term  of  office  continue  to  be 
established  on  the  same  basis  as  the 
fiscal  period.  This  rule  continues  in 
effect  the  change  in  the  term  of  office  of 
Committee  members  and  alternate 
members  from  a  24-month  period 
beginning  September  16  and  ending 
September  15,  to  a  24-month  period 
begirming  January  1  and  ending 
December  31.  The  changed  term  of 
office  is  established  in  §955.121.  Also, 
for  the  eight  members  and  alternates 
whose  terms  of  office  were  scheduled  to 
end  on  September  15,  1999,  their  terms 
of  office  continued  through  December 
31,  1999,  or  until  qualified  successors 
are  selected.  These  positions  on  the 
Committee  were  filled  by  the  Secretary 
on  February  24,  2000. 

The  Committee  also  recommended 
changes  in  the  times  for  conducting  and 
submitting  Committee  producer  member 
and  alternate  member  nominations  to 
maintain  the  same  approximate 
nomination  deadlines  as  provided 
ciurently.  The  dates  changed  from 
August  i  and  August  15  to  October  1 
and  October  15,  respectively,  and  are 
specified  in  §955.122.  The  deadline  for 
submitting  nominations  to  the  Secretary 
for  the  public  member  and  alternate 
changed  from  November  1  to  Februarv* 
1 5  to  provide  the  same  amount  of  time 
for  submitting  nominations  as 
previously  provided  after  the  newly 
selected  Committee's  first  meeting 
sometime  after  January  1 .  These  changes 
are  expected  to  improve  Committee  and 
program  operations. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu-al  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatorv'  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  133 
producers  of  Vidalia  onions  in  the 
production  area  and  approximately  86 
handlers  subject  to  regulation  under  the 
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marketing  order.  1  Imall  agricultural 
producers  have  b(  len  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  iiaving  annual  receipts 
less  than  $500,00i ),  and  small 
agricultural  servi(  e  firms  are  defined  as 
those  whose  annt  al  receipts  are  less 
than  $5,000,000. 

Based  on  the  G  sorgia  Agricultm-al 
Statistical  Service  and  committee  data, 
the  average  price  or  fresh  Vidalia 
Onions  during  thi   1998-99  season  was 
$15.45  per  50-po»  nd  bag,  or  equivalent 
and  shipments  to  aled  3.617,017  bags. 
Many  Vidalia  oni  Dn  handlers  ship  other 
vegetable  product  s  which  are  not 
included  in  the  c(  tmmittee  data,  but 
would  contribute  hirther  to  handler 
receipts. 

Using  the  avera  ^e  price,  about  97.4 
percent  of  Vidali<  Onion  handlers  could 
be  considered  sm  ill  businesses  under 
the  SBA  definitio  i\.  The  majority  of 
Vidalia  Onion  pr(  iducers  and  handlers 
may  be  classified  as  small  entities. 

This  rule  contii  lues  in  effect  §  955.121 
to  change  the  twc  -yeeir  term  of  office  to 
January  1-Decem  aer  31  from  September 
16-September  15  to  keep  the  term  of 
office  on  a  fiscal ;  fear  basis.  It  also 
continues  in  effe<  t  §  955.122  to  modify 
the  deadlines  wh  ;n  nominations  are  to 
be  held  and  repoi  ts  of  the  nominations 
are  to  be  made  to  the  Secretary.  The 
changed  deadline  s  provide  the  same 
amount  of  time  fc  r  conducting  and 
submitting  nomii  lations  for  producer 
members  and  alt«  mates  and  for  the 
public  member  a]  id  alternate  as  were 
provided  previou  sly.  For  producer 
member  and  altei  nate  members,  the 
time  for  conduct!  ng  nominations  was 
changed  from  August  1  to  October  1, 
and  the  time  for  !  ubmitting  the 
nominations  to  S  jcretary  was  changed 
from  August  15  t )  October  15.  The  time 
for  submitting  th ;  public  member  and 
alternate  public  i  lember  nominations 
was  changed  froi  i  November  1  to 
February  15  for  a  new  term  of  office. 
Also,  for  the  eigli  I  Committee  members 
and  alternates  wl  lose  terms  of  office 
were  scheduled  Id  end  on  September  15, 
1999,  their  terms  of  office  continued 
through  December  31.  1999,  or  until 
qualified  success  ors  were  selected. 
These  positions  (in  the  Committee  were 
filled  by  the  See!  etary  on  February  24, 
2000. 

The  changes  ii  the  term  of  office  and 
the  nomination  c  eadlines  should  not 
impose  any  addi  ional  costs  on  large  or 
small  firms  in  th ;  Vidalia  onion 
industry.  The  ch  uiges  merely  bring  the 
term  of  office  am  \  the  nomination 
deadlines  into  cc  nformity  with  the 
recent  change  in  the  fiscal  period  which 
was  changed  to  <  calendar  year  basis 


(January  1 -December  31)  from 
September  16-September  15. 

The  Conunittee  discussed  the 
alternative  of  leaving  the  term  of  office 
and  nomination  deadlines  as  they  were. 
However,  the  Committee  believed  that 
the  term  of  office  and  nomination 
deadlines  should  continue  to  be  based 
on  the  fiscal  period,  which  now  is 
established  on  a  calendar  year  basis. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Vidalia  onion  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sectors.  In  addition, 
as  noted  in  the  initial  regulatory 
flexibility  analysis,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Vidalia  onion  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations.  Like  all 
Committee  meetings,  the  September  30. 
1999.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  their  views  on  this  issue. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  December  27. 1999.  Copies 
of  the  rule  were  mailed  by  the 
Committee's  staff  to  all  Committee 
members  and  Vidalia  onion  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  That  rule  provided  for 
a  30-day  comment  period  which  ended 
January  26,  2000.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  foimd  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (64  FR  72267,  December  27, 
1999)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 


List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

PART  955— VIDALIA  ONIONS  GROWN 
IN  GEORGIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  955  which  was 
published  at  64  FR  72267,  December  27, 
1999,  is  adopted  as  a  final  rule  without 
change. 

Dated:  March  6,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 
[PR  Doc.  00-5771  Filed  3-8-00;  8:45  ami 

BILLING  CODE  341(M)2-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AG37 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-MPC  Addition 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  add  the  NAC 
International  Multi-Piupose  Cemister 
cask  system  to  the  list  of  approved  spent 
fuel  storage  casks.  This  amendment 
allows  the  holders  of  power  reactor 
operating  licenses  to  store  spent  fuel  in 
this  approved  cask  system  under  a 
general  license. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  April  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  telephone  (301)  415-8126. 
e-mail  mlhl@nrc.gov  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Pohcy  Act  of  1982,  as  amended 
(NWPA),  requires  that  "[tjhe  Secretary 
[of  Energy]  shall  establish  a 
demonstration  program,  in  cooperation 
with  the  private  sector,  for  the  dry 
storage  of  spent  nuclear  fuel  at  civilian 
nuclear  reactor  power  sites,  with  the 
objective  of  establishing  one  or  more 
technologies  that  the  [Nuclear 
Regulatory]  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
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maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission."  Section  133  of  the 
NWPA  states,  in  part,  "[t]he 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  Section  218(a]  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license,  publishing  a  final  rule 
in  10  CFR  Part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  July 
18,  1990).  This  rule  also  established  a 
new  Subpart  L  within  10  CFR  Part  72 
entitled,  "Approval  of  Spent  Fuel 
Storage  Casks,"  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  dry  storage  cask  designs. 

Discussion 

This  rule  will  add  the  NAC 
International  Multi-Purpose  Canister 
cask  system  to  the  list  of  NRC-approved 
casks  for  spent  fuel  storage  in  10  CFR 
72.214.  Following  the  procedures 
specified  in  10  CFR  72.230  of  Subpart 
L,  NAC  hitemational  (NAC)  submitted 
an  application  for  NRC  approval  with 
the  Safety  Analysis  Report  (SAR) 
entitled  "Safety  Analysis  Report  for  the 
NAC  Multi-Purpose  Canister  System 
(NAC-MPC)."  The  NRC  evaluated  the 
NAC  submittal  and  issued  a  preliminary 
Safety  Evaluation  Report  (SER)  and  a 
proposed  Certificate  of  Compliance 
(CoC)  for  the  NAC  Multi-Purpose^ 
Canister  (NAC-MPC)  cask  system.  The 
NRC  published  a  proposed  rule  in  the 
Federal  Register  (64  FR  45918;  August 
23,  1999)  to  add  the  NAC-MPC  cask 
system  to  the  listing  in  10  CFR  72.214. 
The  comment  period  ended  on 
November  8,  1999.  Five  conunent  letters 
were  received  on  the  proposed  rule. 

Based  on  NRC  review  and  analysis  of 
public  comments,  the  NRC  staff  has 
modified,  as  appropriate,  its  proposed 
CoC  and  the  Technical  Specifications 
(TSs)  for  the  NAC-MPC  cask  system. 
The  NRC  staff  has  also  updated  the  CoC 
and  removed  the  bases  section  from  the 
TSs  attached  to  the  CoC  to  ensure 
consistency  with  NRC's  format  and 
content.  The  NRC  staff  has  also 
modified  its  SER  in  response  to  some  of 
the  comments. 

The  title  of  the  SAR  has  been  revised 
to  delete  the  revision  number  so  that  in 
the  final  rule  the  title  of  the  SAR  is 
"Final  Safety  Analysis  Report  for  the 
NAC  Multi-Purpose  Canister  (NAC- 
MPC)  System."  This  revision  conforms 
the  title  to  the  requirements  of  new  10 
CFR  72.248,  recently  approved  by  the 


Conmiission.  The  NRC  staff  has  also 
modified  the  rule  language  by  changing 
the  word  "certification"  to  "certificate" 
to  clarify  that  it  is  the  Certificate  that 
expires. 

The  proposed  CoC  has  been  revised  to 
clarify  the  requirements  for  making 
changes  to  the  CoC  by  specifying  that 
the  CoC  holder  must  submit  an 
application  for  an  amendment  to  the 
certificate  if  a  change  to  the  CoC, 
including  its  appendices,  is  desired. 
This  revision  conforms  the  change 
process  to  that  specified  in  10  CFR 
72.48,  as  recently  approved  by  the 
Commission.  In  addition,  other  minor, 
nontechnical  changes  have  been  made 
to  the  CoC  1025  to  ensure  consistency 
with  NRC's  new  standard  format  and 
content  for  CoCs. 

The  NRC  finds  that  the  NAC-MPC 
cask  system,  as  designed  and  when 
fabricated  and  used  in  accordance  with 
the  conditions  specified  in  its  CoC, 
meets  the  requirements  of  10  CFR  Part 
72,  Subpart  L.  Thus,  use  of  the  NAC- 
MPC  cask  system,  as  approved  by  the 
NRC,  will  provide  adequate  protection 
of  public  health  and  safety  and  the 
environment.  With  this  final  rule,  the 
NRC  is  approving  the  use  of  the  NAC- 
MPC  cask  system  under  the  general 
license  in  10  CFR  Part  72,  Subpart  K,  by 
holders  of  power  reactor  operating 
licenses  under  10  CFR  Part  50. 
Simultaneously,  the  NRC  is  issuing  a 
final  SER  and  CoC  that  will  be  effective 
on  April  10,  2000.  Single  copies  of  the 
CoC  and  SER  are  available  for  public 
inspection  and/or  copying  for  a  fee  at 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

Summary  of  Public  Comments  on  the 
Proposed  Rule 

The  NRC  received  five  comment 
letters  on  the  proposed  rule.  The 
commenters  included  two  utilities,  a 
public  interest  group,  and  two  letters 
from  one  member  of  the  public.  Copies 
of  the  public  comments  are  available  for 
review  in  the  NRC  Public  Document 
Room.  2120  L  Street,  NW  (Lower  Level), 
Washington,  DC  20003-1527. 

Comments  on  the  NAC-MPC  Cask 
System 

The  comments  and  responses  have 
been  grouped  into  nine  subject  areas: 
general,  radiation  protection,  accident 
analysis,  welds,  design,  thermal, 
structural,  technical  specifications,  and 
miscellaneous  issues.  Several  of  the 
conunenters  provided  specific 
comments  on  the  draft  CoC,  the  NRC 
staffs  preliminary  SER,  and  the  TSs.  To 
the  extent  possible,  all  of  the  comments 
on  a  particular  subject  are  grouped 


together.  The  listing  of  the  NAC-MPC 
cask  system  within  10  CFR  72.214,  "List 
of  approved  spent  fuel  storage  casks," 
has  not  been  changed  as  a  result  of  the 
public  comments.  A  review  of  the 
comments  and  the  NRC  staffs  responses 
follow: 

A.  General 

Comment  A.l:  One  commenter  stated 
that  each  cask  review  should  be  site 
specific  with  an  Environmental  Impact 
Statement  (EIS)  and  a  public  hearing. 
The  commenter  further  stated  that  the 
NRC  should  not  be  certifying  numerous 
generic  cask  designs  because  the  waste 
system  in  the  country  lacks 
standardization  and  integration. 

Response:  These  conmients  are 
beyond  the  scope  of  this  rulemaking 
that  is  focused  solely  on  whether  to  add 
a  particular  cask  design,  the  NAC-MPC 
cask  system,  to  the  list  of  approved 
casks.  Pursuant  to  the  general  license, 
each  licensee  must  determine  whether 
or  not  the  reactor  site  parameters  are 
encompassed  by  the  cask  design  bases 
considered  in  the  cask  SAR  and  SER. 
Further,  each  general  licensee  must 
docxunent  this  determination  in 
accordance  with  10  CFR  72.212.  The 
rulemaking  process,  used  by  the  NRC 
for  generic  cask  approval,  is  the 
regulatory  vehicle  that  provides 
opportimity  for  public  input. 

Comment  A.2:  One  Commenter  stated 
that  tiering  on  past  EISs  for  dry  storage 
is  invalid  for  modem  dry  cask  storage. 

Response:  The  NRC  disagrees  with  the 
comment.  The  environmental 
assessment  (EA)  and  finding  of  no 
significant  impact  (FONSI)  prepared  as 
required  by  10  CFR  Part  51  conform  to 
National  Environmental  Policy  Act 
(NEPA)  procedural  requirements. 
Tiering  on  past  EISs  and  EAs  is  a 
standard  process  under  NEPA.  As  stated 
in  the  Council  on  Environmental 
Quality's  40  Frequently  Asked 
Questions,  the  tiering  process  makes 
each  EIS/EA  of  greater  use  and  meaning 
to  the  public  as  the  plan  or  program 
develops  without  duplication  of  the 
analysis  prepared  for  the  previous 
impact  statement. 

Comment  A.3:  One  commenter  stated 
that  the  cask  should  be  built  and  tested 
before  use  at  reactors,  including  the 
loading  and  unloading  procedures. 

Response:  The  NRC  disagrees  with  the 
conunent.  The  NAC-MPC  storage  cask 
system  design  has  been  reviewed  by  the 
NRC.  The  basis  of  the  safety  review  and 
findings  are  identified  in  the  SER  and 
CoC.  Testing  is  normally  required  when 
the  analytic  methods  have  not  been 
validated  or  assured  to  be  appropriate 
and/or  conservative.  In  place  of  testing, 
the  NRC  finds  acceptable  analytic 


12446  Ftderal  Register /Vol.  65.  No.  47 /Thursday.  March  9,  2000 /Rules  and  Regulations 


conclusions  that  i  ire  based  on  soimd 
engineering  meth  ads  and  practices.  The 
NRC  staff  has  rev  ewed  the  analyses 
performed  by  NA  Z  and  found  them 
acceptable. 

Comment  A.4:  i  Dne  commenter 
objected  to  the  us  e  of  the  term 
"transportable"  ia  the  SER,  SAR  and 
CoC  and  reconun  ;nded  that  the  term  be 
removed  because  the  certification  is 
only  for  storage.  I  n  addition  the  cask 
cannot  be  consid(  sred  a  multipurpose 
cask  imtil  both  st  jrage  and 
transportation  ar«  certified.  The 
commenter  furth(  t  stated  that  the  NRC 
should  review  a  c  ask  for  storage  and 
transport,  and  iss  ue  both  certificates  at 
the  same  time  so  my  changes 
necessitated  in  th  e  design  can  be 
accounted  for  in  he  initial  approval. 
The  commenter  e  xpressed  concern  that 
utilities  may  end  up  with  loaded  casks 
that  cannot  be  tra  tisported. 

Response:  The  NRC  disagrees  with  the 
comment.  The  use  of  the  term 
"transportable"  i  i  the  SER,  SAR,  or  CoC 
is  descriptive  oft  le  intended 
functionality  of  t  le  canister.  The  use  of 
such  terminology  in  a  dry  storage  cask 
application  or  an  NRC  SER/CoC  does 
not  represent  a  c(  rtification  under  10 
CFR  Part  71  for  tlie  transport  of 
radioactive  matei  ials.  Further,  separate 
certifications  are  required  for  approval 
of  a  cask  design  ( )r  individual 
components  sue!  as  a  canister)  under 
the  provisions  of  use  for  10  CFR  Parts 
71  and  72.  There  is  no  regulatory 
requirement  that  the  certification  be 
simultaneous.  Tl:  e  NRC  staffs  review 
schedule  depends  on  applicant 
submittals  and  w  orkload  considerations. 
The  NRC  staff  no  tes  that  the  NRC.  on 
March  25.  1999,  ipproved  the  NAC- 
MPC's  transports  ble  storage  canister  and 
its  contents  for  ti  msport  in  the  NAC- 
STC  cask  design  Docket  No.  71-9235). 

Comment  A. 5:  One  commenter  stated 
that  the  only  mu  ti-purpose  casks 
acceptable  for  th(  f  high  level  repository 
would  be  a  desig  i  that  the  Office  of 
Civilian  Radioac  ive  Waste  Management 
develops  and  the  refore,  the  cask  should 
not  be  called  a  m  ulti-purpose. 

Response:  The  NRC  disagrees  with  the 
comment.  The  ni  ime  or  model  number 
given  to  the  cask  design  is  developed  by 
the  applicant.  Tt  e  CoC  for  the  NAC- 
MPC  is  intended  for  the  interim  storage 
of  spent  fuel.  In  he  case  of  the  NAC- 
MPC.  the  same  c  intents  within  the 
Transportable  St  srage  Canister  have 
been  approved  f(ir  transportation.  The 
use  of  the  NAC-  >4PC  cask  design  for 
disposal  at  a  hig  i-level  waste  repository 
is  beyond  the  sc  ipe  of  this  rule.  The 
•»  U.S.  Department  of  Energy  (DOE)  has 
not  yet  made  fin  »1  decisions  regarding 
design  or  deploy  ment  for  the  cask 


design  to  be  used  in  the  high-level  waste 
repository. 

Comment  A.6:  One  conunenter  asked 
TSC  to  be  defined. 

Response:  TSC  stands  for 
Transportable  Storage  Canister. 

Comment  A.7:  One  commenter  stated 
that  taking  the  cask  to  the  pad  should 
not  be  referred  to  as  transport. 

Response:  The  term  "TRANSPORT 
OPERATIONS"  and  its  associated  use  is 
defined  in  the  DEFINITIONS  section  of 
the  TSs  and  refers  to  the  on-site 
movement  of  a  loaded  Vertical  Concrete 
Cask  (VCC)  to  the  pad.  The  term  is  used 
consistently  throughout  the  TSs  and  is 
pertinent  only  to  activities  carried  out  in 
accordance  with  the  10  CFR  Part  72 
CoC.  The  term  is  not  associated  with  the 
offsite  transport  of  spent  fuel  in 
accordance  with  10  CFR  Part  71. 

Comment  A.8:  One  commenter  stated 
that  dates  should  be  added  to  some  of 
the  references  for  which  the  date  is 
missing. 

Response:  The  NRC  agrees  with  the 
comment.  Dates  have  been  added,  as 
appropriate,  to  the  list  of  references  in 
the  SER. 

Comment  A.9:  One  commenter  asked 
if  the  lids,  containments,  and  VCCs 
were  interchangeable,  the  commenter 
felt  that  they  should  be  interchangeable 
and  built  to  specific  criteria. 

Response:  The  NRC  agrees  with  the 
comment.  The  specifications  to  which 
the  storage  cask  design  components  are 
built,  including  the  canister,  lids,  and 
vertical  concrete  casks,  are  listed  in  the 
license  drawings  contained  in  Section 
1.5  of  the  SAR.  Because  all  of  the 
components  for  each  cask  are  built  to 
the  same  specifications,  they  are 
considered  interchangeable  tQ  that 
extent. 

Comment  A. 10:  One  commenter 
objected  to  the  use  of  the  term  "Final" 
in  the  title  of  the  SAR  because  changes 
will  be  made.  The  conunenter  also 
objected  to  the  use  of  "or"  instead  of 
"and"  in  Condition  2  of  the  CoC 
because  the  TSs  are  part  of  the  CoC. 

Response:  The  use  of  the  term  "Final" 
in  the  title  of  the  SAR  does  not  imply 
that  changes  can  not  be  made.  It  is 
indicative  that  the  NRC  has  approved 
the  design  and  is  consistent  with  the 
added  regulatory  requirement  in  10  CFR 
72.248  (effective  February  1.  2000)  to 
submit  a  "Final"  SAR.  The  use  of  the 
term  "or"  in  Condition  2  is  appropriate 
because  it  is  possible  to  change  the  CoC 
without  necessitating  a  change  to  the 
technical  specifications. 

Comment  A.ll:  One  commenter 
stated  that  the  TSs  should  be  easy  to 
understand  (simple  directions)  and  that 
there  should  be  clear  definite  criteria. 


Response:  The  NRC  agrees  that  the 
TSs  should  be  understandable  to  a 
knowledgeable  user  such  as  licensee 
staff  and  should  contain  clear,  definite 
criteria.  An  NRC  goal  in  the 
development  of  the  NAC-MPC  TSs  was 
to  make  them  easy  to  understand  and  to 
contain  clear,  definite  criteria. 

Comment  A.12:  One  commenter  asked 
what  kind  of  communication  devices 
are  mandatory  for  workers  and  how  the 
devices  were  checked  (dvuing 
movement  of  casks  on  the  pads  and  in 
other  high  noise  and  low  visibility 
activities)  because  the  workers  need  to 
be  in  constant  communication. 

Response:  Commimication  devices 
utilized  during  the  performance  of  cask 
operations  are  beyond  the  scope  of  this 
rule  that  certifies  the  cask  design. 
Effective  communications  are  an  aspect 
of  site-specific  operating  procedures  to 
be  developed  by  the  cask  users. 

Comment  A. 13:  One  commenter 
expressed  concern  that  the  copy  of  the 
SER  they  received  was  missing  some 
pages.  The  conunenter  was  concerned 
that  the  SER  was  not  complete  when  the 
CoC  was  proposed  for  rulemaking. 

Response:  The  SER  and  CoC  were 
complete  at  the  time  of  the  proposed 
rulemaking.  The  copy  in  the  PDR  is 
complete.  During  the  copying  process  of 
copies  to  be  dispatched  for  comment, 
apparently  some  pages  were  skipped  by 
the  copy  machine.  Subsequently,  a 
complete  copy  was  provided  to  the 
commenter.  The  NRC  apologizes  for  any 
inconvenience  that  was  caused  by  the 
missing  pages. 

Comment  A. 14:  One  commenter 
stated  that  references  from  the  1970s 
should  not  be  used  for  modem  dry 
casks.  Specifically,  the  conunenter 
referred  to  a  1974  reference  on 
tornadoes  and  a  1978  ALARA  reference. 

Response:  The  NRC  disagrees  with  the 
comment.  The  references  cited  are 
considered  appropriate  for  the  approval 
of  dry  cask  storage  system  designs  and 
were  also  utilized  in  the  recent 
development  of  the  standard  review 
plan  for  dry  cask  storage  systems.  The 
NRC  staff  is  not  aweue  of  technical 
inacciuacies  in  these  documents  that 
would  render  their  use  inappropriate. 
The  commenter  did  not  identify  any 
specific  technical  inaccuracies. 

B.  Radiation  Protection 

Comment  B.l:  One  commenter 
questioned  the  use  of  a  maximum  value 
for  contamination  of  the  outside  surface 
of  the  canister.  The  commenter  felt  that 
the  contamination  should  be  at  a 
minimum  to  protect  worker  and  public 
exposure.  The  commenter  also 
questioned  the  use  of  a  small  accessible 
area  of  the  canister  as  being 
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representative  of  other  areas  in  checking 
for  contamination  and  how  the  interior 
surface  contamination  of  the  transfer 
cask  was  verified. 

Response:  Technical  Specification 
3.2.2  specifies  the  maximimi 
permissible  levels  of  removable  surface 
contamination  on  the  exterior  surface  of 
the  canister.  These  limits  are  taken  f^om 
guidance  in  NRC  IE  Circular  81-07. 
Experience  has  shown  that  these  limits 
are  low  enough  to  prevent  the  spread  of 
contamination  to  clean  areas  and  are 
consistent  with  accepted  ALARA 
practices. 

By  circulating  demineralized  water 
through  the  annulus  between  the 
canister  and  transfer  cask  to  keep  the 
pool  water  out  of  this  region  during 
loading  operations  in  the  spent  fuel 
pool,  the  chance  of  contaminating  the 
canister  is  reduced.  The  highest  levels 
of  canister  contamination  are  expected 
to  be  on  the  accessible  siu-faces  exposed 
to  spent  fuel  pool  water.  3y  ensuring 
that  this  area  meets  the  Technical 
Specification  limit  for  contamination,  it 
is  expected  that  the  exterior  surface  of 
the  canister  will  also  meet  the  same 
limits.  The  cask  user  is  also  required  to 
verify  the  interior  surface  of  the  transfer 
cask  is  not  contaminated.  The  interior 
walls  of  the  transfer  cask  are  made  of 
the  same  material  as  the  canister  and 
will  be  exposed  to  the  same  water 
environment  as  the  canister  during 
loading  in  the  fuel  pool.  Therefore,  if 
the  transfer  cask  walls  are  not 
contaminated  as  determined  by  a  survey 
after  VCC  loading,  then  the  exterior 
walls  of  the  canister  should  also  be  free 
of  contamination. 

Comment  B.2:  One  commenter  asked 
about  the  surface  contamination  levels 
of  a  transfer  cask  after  frequent  use.  The 
commenter  also  asked  where  the 
transfer  cask  is  stored  when  it  is  not  in 
use. 

Response:  After  each  use  of  the 
transfer  cask,  the  surface  contamination 
levels  must  be  verified  to  be  less  than 
or  equal  to  the  limit  specified  in 
Technical  Specification  3.2.2. 
Additionally,  in  accordance  with  10 
CFR  Part  20,  the  end-user  of  the  cask  is 
required  to  have  a  radiation  protection 
program  in  place  that  is  commensurate 
with  the  activities  of  the  facility.  This 
program  is  designed  to  ensure  levels  are 
maintained  ALARA. 

The  question  on  where  the  transfer 
cask  is  stored  when  not  in  use  is  beyond 
the  scope  of  this  rule.  The  transfer  cask 
must  be  handled  and  stored  in 
accordance  with  the  cask  user's 
radiation  program  procedures. 

Comment  B.3:  One  commenter  was 
concerned  about  the  dose  to  a  worker 
checking  the  top  outlets  or  welding  near 


the  inlets  and  outlets  or  conducting 
other  maintenance  or  surveillance 
activities  (including  for  the  casks  in  the 
future)  and  asked  if  there  was  gap 
streaming  at  the  top  end.  The 
conunenter  further  questioned  where 
the  dosimeters  for  workers  were  located 
(on  the  feet,  shoulder  height,  etc)  to 
make  sure  the  readings  were  accurate. 
The  commenter  further  stated  that 
shielding  must  be  confirmed  in  areas  of 
high  dose. 

Response:  The  occupational  doses 
from  maintenance  and  surveillance  from 
MFC  casks  loaded  vdth  design  basis  fuel 
is  described  in  Chapter  10  of  the  SAR. 
The  calculated  occupational  doses  have 
been  reviewed  and  have  been  foimd  to 
be  acceptable.  Additionally,  if  the  dose 
rates  measured  on  the  loaded  concrete 
cask  are  equal  to  or  less  than  the  limits 
specified  in  Technical  Specification 
3.2.1,  then  there  is  adequate  assurance 
that  the  shielding  is  in  place. 

The  specifics  on  doses  received  by 
workers  performing  maintenance  and 
surveillance  will  be  managed  under  the 
cask  user's  radiation  protection  program 
required  by  10  CFR  Part  20.  This 
program  will  include  radiation  surveys 
of  the  casks  so  maintenance  workers 
will  know  where  the  areas  of  high 
radiation  occur,  instruction  to  workers 
on  how  long  they  can  stay  in  the  area 
of  the  casks  to  perform  maintenance  and 
surveillance,  and  instructions  for  proper 
dosimeter  placement. 

Comment  B.4:  One  commenter 
questioned  why  a  Kansas  University 
Skyshine  experiment  was  used  as  a 
benchmark  and  whether  this  had  been 
rechecked  by  the  NRC.  The  commenter 
further  questioned  why  a  skyshine  input 
manual  was  considered  proprietary. 

Response:  The  NRC  finds  conclusions 
based  on  sound  engineering  methods 
and  practices  to  be  acceptable.  The 
previous  version  of  the  code,  Skyshine 
II,  was  sponsored  by  the  NRC.  The 
current  version,  Skyshine  III,  extended 
the  program's  capabilities  and  was 
sponsored  by  Los  Alamos  National 
Laboratories.  The  changes  to  NAC's  PC 
version  of  the  Skyshine  code  were 
benchmarked  against  the  results  of 
experiments  conducted  by  Kansas  State 
University  (KSU).  These  benchmark 
computations  have  been  published  in 
technical  journals,  textbooks  on 
radiation  shielding,  and  in  a  Sandia 
National  Laboratory  report.  The  KSU 
Skyshine  experiment  results  are 
accepted  industry  wide  for  the 
methodology  and  were  conducted  by 
experts  in  the  field  of  radiation 
shielding.  Therefore,  the  NRC  finds  the 
Skvshine  code  to  be  acceptable. 

By  a  letter  dated  October  8,  1998, 
NAC  requested  that  the  skyshine 


manual  and  calculations  be  considered 
as  proprietary  under  the  provisions  of 
10  CFR  2.790.  By  a  letter  dated  May  3, 
1999.  NRC  informed  NAC  that  their 
request  to  keep  the  skyshine  manual 
and  calculations  proprietar>'  was 
approved  for  the  following  reasons: 

a.  The  information  has  been  held  in 
confidence  and  is  the  result  of  design 
calculations  and  computer  code 
development  performed  by  NAC.  The 
information  is  customarily  held  in 
confidence  by  NAC  based  on  the 
significant  commercial  investment 
expended  in  its  development; 

b.  The  information  is  not  available  in 
public  soiu-ces,  and  NAC  is  transmitting 
it  to  the  Nuclear  Regulatory  Commission 
(NRC)  in  confidence;  and 

c.  The  public  disclosure  of  the 
information  would  cause  substantial 
harm  to  the  competitive  position  of 
NAC.  Competitors  seeking  to  develop 
similar  computer  code  information  and 
calculations  would  have  to  expend 
similar  amounts  of  time,  engineering 
labor,  and  money  in  its  development. 

Comment  B.5:  One  Commenter  stated 
that  the  dose  consequences  from  a 
failure  of  all  fuel  rods  with  a  subsequent 
canister  breach,  including  the  source 
term,  should  be  evaluated  because  the 
canister  can  not  be  assured  to  be 
leaktight. 

Response:  The  NRC  disagrees  with  the 
comment.  Interim  Staff  Guidance  (ISC) 
No.  3,  "Post  Accident  Recovery  and 
Compliance  with  10  CFR  72.122(1)", 
specifies  that  only  credible  accidents, 
and  the  associated  consequences,  be 
evaluated  against  the  requirements  of  10 
CFR  Part  72.  The  hypothetical  accident 
of  a  ground  level  breach,  with  100% 
fuel  rod  failure,  is  considered  to  be  a 
non-mechanistic,  non-credible  accident. 
Therefore,  the  applicant  is  not  required 
to  analyze  the  consequence  of  this  type 
of  accident.  As  indicated  in  SAR 
Section  7.1,  the  confinement  boundary 
is  completely  welded  and  inspected  in 
accordance  with  both  the  ASME  Code 
and  ISO  No.  4,  "Cask  Closure  Weld 
Inspections,"  and  is  leak  tested  to 
American  National  Standards  Institute 
leaktight  standards.  Further,  the 
analyses  presented  in  the  SAR 
demonstrated  that  the  stresses, 
temperatures,  and  pressures  of  the  TSC 
are  within  the  design  basis  limits  under 
the  accident  conditions  identified  by  the 
applicant  and  that  the  confinement 
boundary  of  the  TSC  remains  intact 
from  all  credible  accidents.  The  NRC 
concurs  with  the  evaluation  in  the  SAR 
and  believes  that  the  design  of  the 
confinement  boimdary,  which  includes 
the  inspection  of  welds,  is  adequately 
rigorous  and  meets  the  applicable 
regulations. 
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with  the  10  CFR 


commenter 
e  effluent  from 

gases  with 
managed,  how  it 
1  kers  and  the  pubUc 
iderations,  and  how 
the  release. 
(Janister  to  be  unloaded 
nitrogen  gas  to 
cuiiulated  radioactive 
fuel  cooldown. 


Ui' 


f(r 


with 


ha\e 


I  art 


C.  Accident  Anal  'sis 

Comment  C.lA )ne  commenter 
questioned  the  ad  equacy  of 
administrative  co  itrols  to  exclude 


explosions  (such 


outside  the  scope 
Spent  fuel  in  the 
protected  against 


gases 
4itrogen  gas  is  first 

^  to  determine  the 
ogical  controls.  Any 
released  from  the  cask 
through  HEPA 
filtration 
may  have  in  order  to 
i  fuel  handling 
building.  All 
from  this  building 
to  be  in  compliance 
50  license. 


IS  a  truck  bomb)  in  the 


vicinity  of  an  Indi  spendent  Spent  Fuel 
Storage  Installatic  n  (ISFSI).  The 
commenter  recon  mended  that  the 
evaluation  of  a  sa  )otage  event  for  an 
ISFSI  be  updated 
Response:  Thede  comments  are 


of  this  rulemaking. 
SFSI  is  required  to  be 
radiological  sabotage 


under  the  provisi  sns  of  10  CFR 
72.212(b)(5).  Eacl;  utility  licensed  to 
have  an  ISFSI  at  i  Is  reactor  site  is 
required  to  devel  )p  physical  protection 
plans  and  install  i  physical  protection 
system  that  provides  high  assurance 
against  unauthori  zed  activities  that 
could  constitute  i  n  unreasonable  risk  to 
the  public  health  and  safety.  The 
physical  protectii  )n  systems  at  an  ISFSI 
and  its  associatec  reactor  are  similar  in 
design  to  ensine  he  detection  and 
assessment  of  un  luthorized  activities. 
Response  to  intn  sion  alarms  is 
required.  Each  IS  "SI  is  periodically 
inspected  by  NRd.  Also,  the  licensee 
conducts  periodi :  patrols  and 
surveillances  to  e  nsure  that  security 
systems  are  open  ting  within  their 
design  limits.  Th  3  NRC  believes  that  the 
inherent  nature  c  f  the  spent  fuel  storage 
cask  also  provides  significant  protection 
against  malevole;  it  acts. 

Comment  C.2:  3ne  commenter 
recommended  that  a  multi-missile 
(natural  or  man-i  aade)  scenario  be 
considered  in  th«i  accident  analysis. 

Response:  The  NRC  disagrees  with  the 
comment.  The  N IC  staff,  in  Section 
3.4.2  of  the  SER,  agreed  with  the  SAR 


conclusion  that  the  design  basis 
tornado-driven  missiles  are  not  capable 
of  overtiuning  the  cask  or  penetrating 
the  VCC.  Multiple  tornado-driven  high- 
energy  or  penetrating  missiles 
impinging  simultaneously  at  the  same 
cask  location  is  beyond  the  design  bases 
and  is  not  considered  to  be  credible. 
NRC  regulations  in  10  CFR  Part  72 
establish  physical  protection 
requirements  for  an  ISFSI  located 
within  the  owner-controlled  area  of  a 
licensed  power  reactor  site.  Spent  fuel 
in  the  ISFSI  is  required  to  be  protected 
against  radiological  sabotage  using 
provisions  and  requirements  as 
specified  in  10  CFR  72.212(b)(5). 
Further,  specific  performance  criteria 
are  specified  in  10  CFR  Part  73.  Each 
utility  licensed  to  have  an  ISFSI  at  its 
reactor  site  is  required  to  develop 
physical  protection  plans  and  install 
systems  that  provide  high  assurance 
against  unauthorized  activities  that 
could  constitute  an  unreasonable  risk  to 
the  public  health  and  safety. 

Comment  C.3:  One  commenter 
questioned  the  bounding  fire  analysis  (8 
minute,  638°F  fire)  and  recommended 
that  a  fire  initiated  from  an  airplane 
crash  or  a  different  type  of  vehicle  be 
used.  The  commenter  further 
questioned  the  location  of  the  fire  at  the 
base  because  flaming  debris  could  land 
on  top  of  the  cask.  The  commenter  also 
questioned  whether  lightning  was 
considered  to  start  a  fire. 

Response:  The  basis  for  the  8-minute 
fire  is  associated  with  the  time  it  would 
take  to  b\im  50  gallons  of  fuel, 
presiunably  carried  by  the  transporter. 
Other  modes  of  transport  causing  the 
fire  (such  as  airplanes,  trains,  delivery 
trucks)  are  not  considered  plausible. 
However,  before  using  the  NAC-MPC 
cask,  the  general  licensee  must  evaluate 
the  site  to  determine  whether  or  not  the 
chosen  site  parameters  are  enveloped  by 
the  design  bases  of  the  approved  cask  as 
required  by  10  CFR  72.212(b)(3). 
Included  in  this  evaluation  is  the 
verification  that  the  cask  handling 
equipment  used  to  move  the  VCC  to  the 
pad  is  limited  to  50  gallons  of  fuel  (as 
detailed  in  Technical  Specification 
4.4.5-Site  Specific  Parameters  and 
Analyses).  The  fire  is  assumed  to  bum 
at  1475°F  and  is  assumed  to  be  at 
groimd  level  since  that  produces  the 
worse  case  scenario  of  fire/heated  air 
entering  the  inlet  vents  of  the  VCC  and 
coming  into  direct  contact  with  the 
outside  of  the  canister.  Exposure  of  the 
VCC  to  fire  of  this  duration  would  have 
little  effect  on  the  canister  or  its 
contents.  Lightning  causing  a  fire  in  the 
vicinity  of  the  VCC  is  not  considered 
plausible  because  of  the  absence  of 
combustible  material. 


Comment  C.4:  One  commenter 
questioned  why  a  seismic  event  or  a 
landside  that  buries  a  cask  is  not 
considered  credible. 

Response:  Biuying  a  cask  due  to 
seismic  event,  landside,  or  tornado  is 
considered  a  very  unlikely  event. 
Considering  the  unlikeliness  of  the 
event  and  the  capability  of  cask 
components  and  contents  to  be  within 
their  thermal  limits  after  blockage  of  the 
air  passages  for  45  hours,  adverse 
consequences  from  cask  burial  are  not 
considered  to  be  credible.  For  example, 
casks  are  designed  to  withstand  tipover 
loadings,  yet  tipover  is  designed  not  to 
happen  for  a  certain  size  earthquake. 
Further,  casks  are  analyzed  to  be  within 
their  thermal  limits  for  up  to  45  hours 
that  would  allow  ample  time  for 
restoring  the  cask's  cooling  system  to  an 
operable  status. 

Comment  C.5:  One  commenter 
questioned  whether  the  pad  had  been 
evaluated  for  an  earthquake  because  the 
pad  could  crack  and  cause  the  cask  to 
tipover.  The  commenter  further 
questioned  what  happens  to  the  pad 
footer  and  steel  reiniforcement  during  an 
earthquake. 

Response:  The  storage  pad,  which  is 
beyond  the  scope  of  this  cask  design 
rulemaking,  has  not  been  evaluated  for 
natural  phenomena,  including 
earthquakes.  In  accordance  with  10  CFR 
72.212,  the  cask  operators  are  required 
to  perform  wnritten  evaluations  to  ensure 
that  storage  pads  have  been  designed  to 
adequately  support  the  stored  casks. 
The  earthquake  motions  defined  for  the 
top  surface  of  the  pad  are  the  site 
parameters  for  which  the  SAR  has 
satisfactorily  demonstrated  that  the  cask 
will  not  overtiun  or  slide. 

Coniment  C.6:  One  commenter 
questioned  what  happens  to  the  berm  or 
wall  used  as  a  shield  during  a  tornado, 
hurricane,  or  earthquake  and  questioned 
the  composition  of  the  berm. 

Response:  The  use  and  composition  of 
berms  or  walls  are  beyond  the  scope  of 
this  rulemaking  for  the  cask  design.  If  an 
engineered  feature  is  needed  to  satisfy 
the  requirements  of  10  CFR  72.104(a), 
then  these  features  are  to  be  considered 
important  to  safety  and  must  be 
evaluated  to  determine  applicable 
quality  assessment  category  on  a  site 
specific  basis  as  required  by  Section 
4.4.7  of  the  TSs.  The  cask  design  does 
not  rely  on  engineered  features  to  meet 
the  Section  72.106  post-accident  dose 
rate  requirement. 

Comment  C.7:  One  commenter 
questioned  what  would  happen  if  a 
seismic  event  occurred  while  the 
transfer  cask  was  attached  to  the  top  of 
the  concrete  shield. 


Federal  Register /Vol.  65,  No.  47 /Thursday,  March  9,  2000 /Rules  and  Regulations  12449 


Response:  This  is  not  a  design  basis 
event  for  approval  of  the  cask  design's 
capability  to  safely  store  spent  fuel. 
Section  72.212(b)(4)  requires  the  general 
licensee  to  determine  whether  activities 
related  to  the  storage  of  spent  fuel 
involve  any  vmreviewed  safety  question 
or  change  in  the  facility  TSs,  as 
provided  under  10  CFR  50.59. 

Comment  C.8:  One  commenter 
questioned  if  the  drop  test  considered 
the  condition  of  materials  at  the  end  of 
cask  life. 

Response:  As  noted  in  SAR  Section 
11.2.11  and  SER  Section  3.3.9,  the  6- 
inch  end  drop  will  exert  a  maximum 
axial  deceleration  of  less  than  20  g  to 
the  TSC  components  and  the  spent  fuel 
assemblies.  This  g-load  is  much  smaller 
than  the  design  basis  impact  load  of 
56.1  g  for  which  the  cask  system 
structural  integrity  has  satisfactorily 
been  demonstrated.  Because  the  margin 
of  safety  is  large  and  the  material's 
strength  is  not  expected  to  degrade,  the 
NRC  believes  that  the  cask  system  will 
remain  capable  of  withstanding  a  6-inch 
cask  drop  accident  throughout  the  20 
year  storage  period. 

Comment  C.9:  One  commenter  asked 
a  nmnber  of  questions  related  to  the 
Boral  panels  concerning  whether  the 
Boral  poison  remains  in  place  under 
accident  conditions,  including  cask 
tipover;  the  necessity  of  the  Boral 
panels;  how  the  Boral  is  manufactured 
and  tested;  the  content  of  the  Boral;  the 
continued  efficiency  over  time;  and 
whether  the  panels  can  structurally 
deform. 

Response:  The  Boral  panels  are 
necessary  for  ensm-ing  that  the  NAC- 
MPC  system  meets  10  CFR  Part  72 
requirements  for  criticality  safety.  Each 
Boral  poison  panel  is  held  in  place  by 
a  stainless  steel  cover  plate  that  is 
welded  around  its  perimeter  to  the  outer 
wall  of  the  fuel  tube.  The  applicant  has 
shown  that  impact  loads  greater  than 
those  expected  in  storage  accidents, 
including  a  postulated  cask  tipover, 
produce  maximiun  stresses  in  the  seal 
weld  that  are  a  small  fraction  of  the 
weld  material's  ultimate  strength.  The 
NRC  staff  has  foimd  no  credible 
mechanisms  for  deforming  the  poison 
panels  in  a  way  that  would  lead  to  loss 
or  reduced  effectiveness  of  the  panels. 
Warping  of  the  panels  in  relation  to  the 
tube  walls  to  which  they  are  attached  is 
prevented  by  the  welded  stainless  steel 
cover  plates. 

Boral  will  be  manufactm-ed  and  tested 
under  the  control  and  surveillance  of  a 
quality  assmance  and  quality  control 
program  that  conforms  to  the 
requirements  of  10  CFR  Part  72,  Subpart 
G.  A  statistical  sample  of  each 
manufactured  lot  of  Boral  is  tested  by 


the  manufacturer  using  wet  chemistry 
procedures  and/or  neutron  attenuation 
techniques.  The  specified  minimum 
content  of  the  neutron  poison  in  the 
Boral  panels  (i.e.,  0.01  grams  of  '"B  per 
cm^)  is  ensured  by  the  acceptance 
testing  procedures  described  in  SAR 
Section  9.1.6. 

Boral  has  been  used  in  the  nuclear 
industry  since  the  1950's  and  used  in 
baskets  since  the  1960's.  Several 
utiUties  have  also  used  Boral  in  spent 
fuel  storage  racks.  Industry  experience 
has  revealed  no  credible  mechanisms 
for  a  loss  of  Boral  efficacy  in  the  cask. 

Comment  C.IO:  One  commenter  asked 
how  important  the  minimiun  flux  trap 
width  is  to  criticality  safety  and  whether 
it  can  be  altered  in  an  accident. 

Response:  The  minimum  flux  trap 
width  is  an  important  design  parameter 
in  limiting  the  system's  maximum 
neutron  multiplication  factor  (k^ff) 
under  normal  and  accident  conditions. 
Bounding  structiural  analysis  performed 
by  the  applicant  indicate  that  flux  trap 
widths  may  be  slightly  reduced  as  a 
result  of  side-impact  loads  from  a 
postulated  cask  tipover  accident.  The 
NRC  staff  has  analyzed  the  reactivity 
effects  from  hypothetical  flux  trap 
deformations  well  beyond  those 
expected  from  tipover  accidents  and 
concludes  that  the  resulting  increases  in 
keft  are  minuscule  in  relation  to  the  large 
overestimates  of  keff  arising  from  the 
conservatisms  used  in  the  applicant's 
criticality  calculations.  These 
conservatisms  include  modeling  the 
spent  fuel  as  though  it  were  fresh, 
assiuning  flooding  of  the  cask  interior 
with  unborated  water,  crediting  only  75 
percent  of  the  minimum  neutron  poison 
content  of  Boral  panels,  assuming  all 
major  dimensions  and  parameters  of  the 
basket  components  and  fuel  contents  are 
at  their  most  reactive  tolerances  limits, 
and  assuming  the  most  reactive  lateral 
shifting  of  all  basket  components  and 
contents. 

Comment  C.ll:  One  commenter 
questioned  why  lateral  shifting  of  tubes 
in  disk  holes  was  not  a  concern  and 
stated  that  it  should  not  be  allowed 
because  you  can  not  be  sure  what 
happens  in  all  cases. 

Response:  Lateral  shifting  of  the  fuel 
tubes  within  their  disk  holes  is  not  a 
concern  because  the  criticality  analysis 
presented  in  SAR  Section  6.4.3.2  has 
adequately  accounted  for  tube  shifting 
variations  in  identifying  and  analyzing 
the  most  reactive  configinations  of  the 
basket  and  contents. 

Comment  C.12:  One  commenter  asked 
for  clarification  on  what  is  meant  by 
pure  water,  whether  this  meant 
unborated  water.  The  commenter 
further  questioned  whether  uneven 


flooding  was  a  concern  and  if  the 
analysis  had  been  checked. 

Response:  Pure  water  is  unborated 
water.  Uneven  flooding  is  not  a  concern 
because  the  basket  components  are 
designed  to  allow  the  free  flow  of  water 
between  the  interior  and  exterior  of  the 
fuel  tubes.  Prevention  of  uneven 
flooding  within  and  outside  the  fuel 
tubes  ensures  that  the  flux  traps 
function  as  analyzed  in  limiting  the 
maximimi  kefr  of  the  system.  The  NRC 
staff  has  checked  and  confirmed  the 
applicant's  analysis  and  conclusions 
regarding  the  design's  abiUty  to  prevent 
uneven  flooding  of  the  basket. 

D.  Design 

Comment  D.l:  One  commenter 
recommended  that  canister 
identification  be  added  on  the  top  of  the 
structxu-al  lid  per  the  requirements  of  10 
CFR  72.236(k). 

Response:  The  NRC  agrees  with  the 
comment.  SAR  Drawings  455-871  and 
-872  have  been  revised  to  show  that  the 
structural  lid  of  the  transportable 
storage  canister  is  steel  stamped  with  its 
model  number,  unique  identification 
niunber,  and  empty  weight. 

Comment  D.2:  One  commenter 
recommended  that  the  number  of  hose 
connections  be  increased  to  8  aroimd 
the  transfer  cask  near  the  bottom  to 
improve  the  forced  an  cooling 
capability. 

Response:  The  NRC  agrees  with  the 
comment.  Although  the  original  design 
with  two  hose  connections  remains 
acceptable,  increasing  the  number  of 
hose  connections  to  eight  will  more 
evenly  distribute  the  cooling  service  air 
supply  around  the  bottom  of  the  transfer 
cask.  The  changes  have  been  made  to 
the  SAR. 

Comment  D.3:  One  commenter 
recommended  that  an  alternative  slip-on 
flange  detail  be  permitted  at  the  top  of 
the  fuel  tube  versus  the  butt  welded 
flange  detail  indicated  on  the  drawing. 
The  commenter  further  stated  that  the 
flange  should  be  attached  with 
continuous  full  fillet  on  interior  of  fuel 
tube  with  intermittent  weld  on  exterior. 

Response:  The  NRC  agrees  with  the 
comment,  as  the  alternative  detail 
provides  the  same  integrity  as  the 
original  butt  weld  design.  SAR  Drawing 
455-881  has  been  revised  to  show  that 
the  flange  at  the  top  of  the  fuel  tube  is 
attached  to  the  tube  using  a  continuous 
fillet  weld  on  the  interior  of  the  tube. 

Comment  DA:  One  commenter  stated 
that  the  venting  of  hydrogen  should  not 
be  allowed  because  of  the  associated  fire 
or  explosion  hazard.  The  commenter 
further  stated  that  the  design  should  not 
be  certified  if  hydrogen  is  generated. 
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Response:  The 
comment.  As 
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the  event  that  a 
aluminum  heat 
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loading  and 
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conditions, 
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in  each  of  the  64  stainless  steel  tubes. 
Because  PWR  fuel  assemblies  contain 
179  (14x14  assembly)  fuel  rods  or  more, 
the  weight  of  the  RFA  with  only  64  fuel 
rods  is  much  less  than  the  conservative 
weight  of  contents  that  is  analyzed. 

The  intact  or  damaged  spent  fuel  rods 
and  fuel  debris  are  loaded  into  the 
individual  RFA  tubes  imder  water.  Each 
tube  has  a  drain  hole  in  each  end.  There 
is  a  perforated  plate  on  the  top  and 
bottom  ends  of  the  RFA  container  to 
permit  drainage  but  retain  gross 
particles  and  pieces  of  debris.  Thus,  as 
the  transportable  storage  canister  is 
drained,  the  RFA  tubes  and  container 
are  drained  as  well.  The  double  vacuum 
drying  cycle  specified  in  the  TSs  and 
described  in  the  canister  loading 
procedures  ensures  the  removal  of  any 
residual  water  for  the  canister  and  from 
the  RFA. 

The  slight  variation  in  load 
distribution  due  to  one  or  more  RFAs 
has  been  considered  and  is  bounded  for 
all  loading  evaluations.  Consideration  of 
a  fully  loaded  configuration  bounds  any 
reduced  loading  configuration.  The 
potential  for  slight  imevenness  in 
loading  does  not  affect  canister  handling 
because  the  3-point  lifting  arrangement 
maintains  the  canister  vertical  for  all 
lifts. 

Comment  D.6:  One  commenter 
recommended  calling  the  inlet  a  drain 
or  flow  tube  to  avoid  worker  confusion. 

Response:  The  NRC  disagrees  with  the 
comment.  The  components  are  labeled 
to  reflect  their  intended  function  for 
loading  operations  and  are  shown  as 
such  on  the  drawings.  For  wet 
unloading  operations,  the  components 
are  properly  called  out  in  the  SAR 
procedures  with  respect  to  the 
drawings.  The  NRC  considers  it 
appropriate  to  label  components  to 
reflect  their  intended  routine  function 
under  normal  operations. 

Comment  D.7:  One  commenter  stated 
that  the  cask  label  should  clearly 
identify  the  contents  of  the  cask, 
indicating  if  the  cask  contains  damaged 
fuel  and  the  type  of  cladding  and  that 
the  label  should  be  stainless  steel  so  it 
won't  rust. 

Response:  The  NRC  disagrees  with  the 
comment.  Each  stainless  steel  canister 
structural  lid  is  stamped  to  identify  the 
model  number,  unique  identification 
number,  and  empty  weight. 
Additionally,  each  vertical  concrete 
cask  has  a  stainless  steel  nameplate 
attached  that  identifies  the  model 
number,  unique  identification  number 
and  empty  weight.  These  markings  meet 
the  requirements  of  10  CFR  72.236(k). 
Space  is  provided  in  both  instances  for 
the  addition  of  cask  user  specified 
information;  however,  the  specific 


identification  of  cask  contents  is  not 
required  for  the  permanent  markings 
affixed  to  the  cask.  The  NRC  notes  that 
§  72.212(b)(8)  requires  each  general 
licensee  to  accurately  maintain  a  record 
for  each  cask  that  lists  the  spent  fuel 
stored  in  the  cask.  This  record  must  be 
maintained  by  the  cask  user  imtil 
decommissioning  of  the  cask  is 
complete. 

Comment  D.8:  One  commenter 
questioned  why  only  Yankee  class  fuel 
could  be  stored  in  the  cask.  The 
commenter  further  questioned  whether 
burnable  poison  rod  assemblies  emd 
TPAs  would  eventually  be  stored  in  the 
cask  and  if  so,  stated  that  the  evaluation 
should  be  completed  before  the  CoC  is 
issued. 

Response:  Each  cask  approval  is 
specific  and  limited  to  the  contents 
requested  by  the  applicant,  that  in  this 
case,  is  for  spent  fuels  designated  as 
"Yankee  Class"  within  the  application. 
Future  changes  to  the  authorized 
contents,  if  any.  including  different 
spent  fuel  assemblies  and  other 
radioactive  materials  associated  with 
fuel  assemblies,  must  be  requested  and 
approved  in  accordance  with  the 
regulations  of  10  CFR  Part  72. 

Comment  D.9:  One  commenter  stated 
that  the  documents  should  make  it  clear 
that  no  control  components  should  be 
used  in  an  RFA  and  that  any  empty 
position  needs  a  diunmy  rod. 

Response:  The  NRC  agrees  with  the 
comment  and  notes  that  the  Fuel 
Assembly  Limits  (Table  2-1  of  the  TS) 
specify  that  intact  fuel  assemblies  and 
I^FAs  shall  not  contain  control 
components,  and  that  any  missing  fuel 
rods  in  an  intact  fuel  assembly  shall  be 
replaced  with  a  dummy  rod. 

Comment  D.IO:  One  commenter  asked 
how  the  lifting  slings  were  attached  and 
if  they  had  ever  been  tested.  The 
commenter  indicated  that  a  dry  run 
should  be  performed. 

Response:  SAR  Section  1.2.1.4.8 
describes  the  use  of  the  load  rated 
rigging  attachments  and  slings.  All 
slings  are  designed  to  have  adequate 
safety  margin  to  meet  the  requirements 
of  ANSI  N14.6  and  NUREG-0612  for 
lifting  heavy  loads.  The  administrative 
controls  of  the  TS  require  the  cask  user 
to  perform  dry  runs  of  certain 
evolutions  prior  to  initial  loading.  These 
controls  specify  that  the  dry  runs  will 
include  the  heavy  load  activities  of 
moving  the  concrete  cask,  moving  the 
transfer  cask,  and  lowering  the  canister 
into  the  concrete  cask. 

Comment  D.ll:  One  commenter  asked 
how  the  transfer  cask  is  attached  to  the 
concrete  cylinder,  how  high  up  in  the 
air  is  the  transfer  cask,  and  what  is 
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located  in  the  vicinity  that  the  cask 
could  fall  on. 

Response:  As  depicted  in  SAR  Figure 
1.1-1  and  described  in  SAR  Section 
8.1.2,  after  the  transfer  adapter  plate  is 
bolted  to  the  concrete  cask  top,  the 
transfer  cask,  with  the  TSC  in  place,  is 
brought  to  rest  on  the  transfer  adapter 
by  aligning  the  transfer  cask  bottom 
door  rails  and  connector  tees  with  the 
adapter  plate  rails  and  door  connectors. 
In  this  configuration,  the  bottom  of  the 
transfer  cask  is  about  160  inches  above 
the  bed  of  a  heavy-haul  trailer  on  which 
the  concrete  cask  is  rested.  The 
evaluation  of  a  transfer  cask  drop  is 
governed  by  NUREG-0612,  "Control  of 
Heavy  Loads  at  Nuclear  Power  Plants," 
that  is  subject  to  site-specific 
evaluations  and  is  beyond  the  scope  of 
this  rulemaking. 

Comment  D.12:  One  commenter 
stated  that  the  mockup  needs  to  clearly 
work  for  opening  and  unloading 
demonstration  evaluations. 

Response:  The  NRC  agrees  with  the 
comment.  The  administrative  controls 
incorporated  in  the  TSs  require  that  a 
mockup,  if  used  in  place  of  an  actual 
canister  for  dry  runs,  shall  demonstrate 
the  activities  necessary  to  open  and 
imload  a  canister. 

Comment  D.13:  One  commenter  asked 
whether  structural  lids  meant  the 
structiiral  and  shield  lids.  The 
commenter  asked  several  questions 
about  the  shield  plug  concerning 
whether  the  NS— 4-FR  serves  the  same 
function  as  the  RX-277  in  the  VSC-24, 
if  the  NS— 4-FR  was  encased  in  the 
carbon  steel,  why  carbon  steel  is  used 
instead  of  stainless  steel  (concern  over 
rusting),  where  the  shield  plug  is 
located,  and  if  the  carbon  steel  is  coated. 

Response:  The  transportable  storage 
canister  has  a  3-inch  shield  lid  and  a  5- 
inch  structural  lid.  After  the  loaded 
canister  is  placed  in  the  concrete  cask, 
a  shield  plug  is  instedled  over  the 
canister.  The  shield  plug  is  comprised 
of  1  inch  of  NS-4-FR  and  4.125  inches 
of  carbon  steel.  The  NS— 4-FR  is  encased 
in  carbon  steel.  Then,  a  1.5-inch  thick 
carbon  steel  lid  is  used  to  seal  the 
concrete  cask.  The  carbon  steel  is  coated 
with  either  Keeler  and  Long  E-series 
epoxy  enamel  or  Ameron  PSX738 
Siloxane.  Therefore,  rusting  is  not  a 
concern.  As  noted  in  SER  Section  5.1.2, 
NS— 4-FR  is  a  solid  borated  polymer 
used  for  neutron  shielding.  The  RX-277 
in  the  VSC-24  cask  design  is  used  as  a 
neutron  shielding  material  in  the  top 
plug  assembly.  The  cask  designer 
determines  the  materials  to  be  used  for 
the  cask. 

Comment  D.14:  One  commenter 
stated  that  ignoring  full  shielding  on  the 
bottom  of  the  cask  was  a  mistake  and 


that  the  bottom  plate  needed  to  be 
evaluated  for  better  shielding. 

Response:  The  NRC  disagrees  with  the 
comment.  Full  shielding  on  the  bottom 
of  the  cask  is  not  necessary  to  provide 
adequate  protection  for  the  public.  The 
calculated  occupational  doses  have  been 
reviewed  and  have  been  found  to  be 
acceptable.  See  also  the  response  to  B.3. 

E.  Welds 

Comment  E.  1 :  One  commenter  asked 
how  much  water  is  to  be  drained  before 
welding  and  stated  that  the  water  level 
should  be  set  as  a  criteria. 

Response:  In  SAR  Chapter  8, 
Operating  Procedures,  the  cask  end  user 
is  directed  to  drain  approximately  50 
gallons  of  water  from  the  canister. 

Comment  E.2:  One  commenter  asked 
how  various  welds  are  checked  and 
tested,  and  if  they  were  leak  tight  (could 
water  seep  in  adding  weight).  The 
commenter  indicated  that  the  welding 
procedures  were  very  important. 

Response:  The  examination  and 
testing  of  welds  is  described  in  SAR 
Sections  9.1.1,  9.1.2  and  9.1.3.  Leakage 
of  the  confinement  boundary  is  not 
anticipated  because  all  shop  welds  are 
volumetrically  and  surface  examined  in 
accordance  with  the  governing  ASME 
Code's  requirements.  Field  welds  (i.e. 
shield  lid,  structural  lid  and  port  cover 
plates)  of  the  confinement  boimdary  are 
liquid  penetrant  examined.  In  addition, 
the  field  weld  on  the  shield  lid  is  leak 
tested  to  ensure  that  it  is  leaktight. 
These  examinations  ensure  that  the 
welds  will  not  leak. 

Comment  E.3:  One  commenter  stated 
that  there  should  not  be  any  exceptions 
on  the  maximum  flaw  size  for  a  weld 
that  is  allowed,  the  criteria  should  be 
clear  (including  temperature  limits). 
The  commenter  questioned  why  the 
postulated  cracks  under  each  liquid 
penetrant  (PT)-examined  surface  were 
not  required  to  be  additive  for 
comparison  to  the  critical  flaw  size. 

Response:  The  NRC  accepts 
examination  of  the  cask  closvue  welds 
in  accordance  with  Interim  Staff 
Guidance-4,  Revision  1  that  allows  the 
use  of  a  multi-layer  (i.e.  progressive)  PT 
examination  in  lieu  of  a  volumetric 
examination.  As  stated  in  the  ISG,  the 
critical  flaw  size  is  determined  in 
accordance  with  ASME  Section  XI 
methodology  and  is  used  to  determine 
the  spacing  between  successive  PT 
examination  layers.  There  is  enough 
experience  with  the  progressive  PT 
method  to  conclude  with  reasonable 
assurance  that  it  will  detect  flaws  that 
are  open  to  the  surface  and  are  of  a  size 
that  would  affect  the  serviceability  of 
the  weld.  The  probability  of  a  flaw  of 
this  size  not  being  detected  because  it 


did  not  break  the  surface  is  not  very 
high  because  the  liquid  penetrant  test  is 
undertaken  at  intermediate  weld  pass 
levels.  Thus,  the  concept  of  adding  up 
theoretical  undetected  flaw  sizes  under 
each  PT  layer  in  a  way  that  the  sum 
could  be  greater  than  the  determined 
critical  flaw  size  is  not  considered 
plausible  by  the  NRC.  For  the  NAC- 
MPC  canister,  which  is  composed  of 
ductile  stainless  steel,  no  restriction  has 
been  placed  on  its  movement  based  on 
permissible  flaw  sizes. 

Comment  E.4:  One  commenter  asked 
about  concerns  with  comer  welds  of 
tubes  and  if  they  could  bend  at  the 
comers. 

Response:  The  square  fuel  tube  is 
fabricated  with  a  full-length 
longitudinal  weld  along  the  center  line 
of  one  of  the  four  sides  of  the  tube.  Weld 
examination  and  testing  are  described  in 
SAR  Sections  9.1.1.1  and  9.1.1.2.  There 
are  no  tube  comer  welds  and,  therefore, 
no  concerns  with  bending  the  fuel  tube 
at  its  comers,  as  suggested. 

Comment  E.5:  One  commenter  asked 
what  is  meant  by  galling  of  a  weld. 

Response:  Galling  is  excessive  wear  in 
the  region  of  contact  between  load 
bearing  surfaces,  i.e.  bolt  threads  during 
torquing,  or  trunnions  on  a  component 
like  a  transport  cask  where  the  lifting 
device  rotates  in  contact  with  the 
trunnions.  For  the  vertical  load  test  of 
the  transfer  cask,  the  loading  fixtiu-e 
should  not  rotate  with  respect  to  the 
trunnions,  and  thus,  galling  of  the 
trunnions  is  not  expected  to  occur.  The 
trunnion  welds  are  inspected  for 
permanent  deformation  or  cracking,  and 
the  trunnion  load  bearing  surfaces  are 
inspected  for  permanent  deformation 
and  galling. 

Comment  E.6:  One  commenter 
questioned  whether  both  the  structural 
and  shield  lids  were  ultrasonic  tested 
(UT)  because  the  SER  claimed  the  lids 
provided  redundant  sealing  and  the 
commenter  didn't  think  the  claim 
should  be  made  if  they  were  not  both 
UT  tested.  The  commenter  questioned 
what  a  progressive  penetrant  test  was 
and  why  it  could  be  used  instead  of  the 
UT.  The  commenter  further  stated  that 
the  progressive  penetrant  test  should 
not  be  allowed  for  the  confinement 
boundary  welds  if  it  was  not  in 
agreement  with  ASME  Section  III,  Class 
I  requirements. 

Response:  As  stated  in  SAR  Section 
9.1.1.1  "Nondestructive  Weld 
Examination,"  the  shield  lid  has  a  root 
and  final  pass  liquid  penetrant  (PT) 
examination  and  the  structural  lid  could 
have  either  ultrasonic  examination  or  a 
progressive  PT  examination.  For  the 
shield  lid  weld,  the  liquid  penetrant 
examinations  of  the  root  and  final 
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surfece,  the  pneiun  itic  pressure  test, 
and  the  subsequent  liquid  penetrant  re- 
examination have  lieen  accepted  by  the 
NRC  staff  as  adequ;  ite  for  demonstrating 
the  weld  integrity-. 

The  basis  for  the  structural  lid  weld 
examination  methc  ds  is  documented  in 
the  NRC's  Interim  Iltaff  Guidance-4. 
Revision  1  that  allc  ws  the  use  of  a 
multi-layer  (i.e.,  pr  )gressive)  PT 
examination  in  liei  of  a  volumetric 
examination.  Becai  ise  the  shield  lid  and 
structural  lid  are  b(  ith  welded  and 
examined,  this  con  stitutes  compliance 
with  the  redundanl  sealing  requirement 
of  lOCFR  72.236(e  . 

Comment  E.  7:  Oi  le  commenter  stated 
that  a  helium  leak  \  est  of  the  shield  lid 
was  inadequate  to  )rovide  seal 
reliability  and  that  a  UT  should  be 
completed. 

Response:  The  N  IC  disagrees  with  the 
conunent.  For  the  t  ^pe  of  welding 
process,  the  enviro  imental  conditions 
near  the  weld,  and  the  stainless  steel 
weld  base  material  there  are  no  known 
delayed  cracking  n  echanisms  that 
could  cause  the  we  d  to  crack  after  it 
has  been  inspected  Therefore,  the 
liquid  penetrant  ex  iminations  of  the 
root  and  final  surfa  ce,  the  pneumatic 
pressure  test  and  si  ibsequent  liquid 
penetrant  examina  ion,  and  the  helium 
leak  test  conductec  in  accordance  with 
the  leak-tight  critei  ia  of  ANSI  N14.5 
have  been  acceptec  by  the  NRC  staff  as 
meeting  the  requin  ments  of  10  CFR 
72.236(e)  for  redundant  sealing  of  the 
confinement  bounc  ar\'. 

Comment  E.8:  Oi  le  commenter  stated 
that  time  frame  for  calibrating  UT 
equipment  was  ver  y  important. 

Response:  NRC  a  ^rees  with  the 
conmient  in  that  a  libration  of  any 
equipment  used  in  applications 
affecting  quality  nt  eds  to  be  assured.  In 
addition,  10  CFR  7  M64  "Control  of 
Measuring  and  Tes  t  Equipment"  and  10 
CFR  50,  Appendix  B.  XII,  "Control  of 
Measuring  and  Tes  t  Equipment" 
provide  the  regulat  ory  foundation  of  a 
hcensee's  quality  a  ssurance  program  to 
ensure  that  these  c  ilibrations  take  place. 

Comment  E.9: 0:  le  commenter  stated 
that  the  results  of  a  PT  examination 
need  to  be  perman^  snt  and  that  criteria 
should  be  establisl  ed  for  permanent 
records.  The  comn  enter  requested 
information  on  wh  it  is  required  to  keep 
records  permanent 

Response:  10  CF  ?  Part  72,  Subpart  G. 
requires  that  recon  Is  pertaining  to  the 
design,  fabrication  erection,  testing, 
maintenance,  and  ise  of  systems, 
structures,  and  coi  iponents  important 
to  safety  shall  be  n  aintained  until 
decommissioning  i  if  the  cask  is 
complete.  This  inc  udes  cask  closure 
welds  which  are  ir  iportant  to  safety. 


Criteria  for  records  is  given  in  Subpart 
G. 

Comment  E.IO:  One  commenter 
questioned  what  was  meant  by 
"sufficient"  and  indicated  that  there 
should  be  specific  criteria  for 
acceptability  of  a  PT  exam  because 
"sufficient"  is  not  an  acceptable  criteria. 
The  commenter  also  questioned  what 
was  meant  by  in  the  field  in  the 
performance  of  welding. 

Response:  The  NRC  accepts  PT 
examination  of  field  welds  (meaning 
those  that  are  not  made  in  the 
fabricators  shop  but  are  made  at  the 
location  where  the  spent  fuel  is  being 
loaded)  for  the  root  and  final  weld 
passes.  For  the  port  covers  the  welds  are 
relatively  small  (i.e.  V4  inch)  fillet  welds 
that  do  not  lend  themselves  to 
volumetric  examination  techniques  nor 
progressive  PT  examinations,  and  the 
welds  are  not  subject  to  any  significant 
loadings  which  means  they  basically 
perform  a  sealing  function.  Therefore, 
the  NRC  believes  that  PT  examination  of 
the  port  cover  plate  root  and  final  welds 
is  adequate.  Additionally,  the  closure 
weld  of  the  structural  lid  will  be  either 
progressively  PT  examined  or  UT'd  at 
the  option  of  the  licensee.  The 
acceptability  of  the  progressive  PT 
examination  is  documented  in  NRC's 
Interim  Staff  Guidance-4,  Revision  1. 
The  term  "sufficient"  was  used  in 
reference  to  the  actual  number  of 
intermediate  layers  of  PT  examinations 
necessary  to  detect  critical  flaws.  For 
the  NAC-MPC  "sufficient  intermediate 
layers"  means  that  in  addition  to  the 
root  and  final  weld  passes,  each 
successive  %  inch  weld  thickness  will 
also  be  PT  examined  as  shown  on  SAR 
Drawing  455-872. 

Comment  E.ll:  One  commenter 
questioned  why  the  backing  ring  is  not 
considered  in  analysis  and  how  the  ring 
affected  the  timing,  equipment,  and 
worker  dose  for  the  unloading 
procedures  in  cutting  the  cask. 

Response:  The  bacKing  ring  is  utilized 
to  aid  hi  the  welding  process.  During 
the  welding  operation,  it  effectively 
reduces  fit  up  time  and  welding  time 
without  compromising  weld  integrity. 
The  NRC  does  not  believe  that  the 
inclusion  of  backing  rings  would 
impose  any  additional  worker  exposure 
during  an  unlikely  unloading  operation 
and  when  weighed  against  dose  saved 
during  welding,  results  in  an  overall 
reduction  in  dose  compared  to  not  using 
a  backing  ring. 

Comment  E.12:  One  commenter 
questioned  how  structiucd  and  shield 
lid  welds  were  cut  open,  what 
equipment  was  used,  whether  shims 
were  used,  and  how  the  shims  were 
removed  (commenter  did  not  think  that 


shims  should  be  used).  The  commenter 
also  asked  how  falling  debris  is  avoided. 
Response:  The  NAC-MPC  design  does 
not  use  shims  for  positioning  the  shield 
lid  or  structural  lid  on  the  canister.  The 
operating  procedures  for  removal  of  the 
structural  lid,  the  vent  and  drain  port 
covers,  and  the  shield  lid  are  included 
in  Section  8.3  of  the  NAC-MPC  SAR. 
Detailed  site-specific  procedures  for 
these  activities  will  be  developed  by  the 
cask  user.  The  adequacy  of  these 
specific  procedures  will  be  evaluated  by 
the  Licensee. 

F.  Structural  Evaluation 

Comment  F.l:  One  commenter 
recommended  that  the  certification  for 
the  NAC-MPC  canister  system  be 
withheld  because  NAC  has  not 
considered  information  that  questions 
the  structural  integrity  of  the  NAC  cask 
system  to  withstand  a  30-foot  drop  test. 
The  information  is  contained  in  Singh, 
K.P.  and  Max  DeLong,  "A  Structural 
Assessment  of  Candidate  Fuel  Basket 
Designs  for  Storage  and  Transport  of 
Spent  Nuclear  Fuel"  (Presented  at  the 
INMM  Conference,  Washington,  D.C., 
January  14-16,  1998). 

Response:  The  NRC  disagrees  with  the 
comment.  The  cask-drop  test 
requirements  are  for  transport 
consideration  that  is  beyond  the  scope 
of  this  rulemaking.  Certification  of  the 
NAC-MPC  for  listing  under  10  CFR 
72.214  can  only  be  used  by  the  general 
licensee  to  store,  not  transport,  spent 
fuel.  However,  the  cask,  including  the 
fuel  tube  has  been  evaluated  for  a  side 
impact  load  of  55  g,  that  bounds  the  side 
impact  load  associated  with  a  cask 
tipover  accident.  The  evaluation  has 
satisfactorily  demonstrated  structiual 
integrity  of  the  system  for  its  storage 
configiuation.  There  is  no  basis  for 
withholding  the  certification  for  the 
NAC-MPC  storage  canister  system  as 
suggested. 

Comment  F.2:  The  same  commenter 
objected  to  the  NRC  staffs  discussion, 
in  an  NRC  letter  dated  August  25, 1999, 
to  D.  Lochbaum  regarding  the  Singh  and 
DeLong  paper,  which  the  commenter 
interpreted  as  "crediting"  NAC's  design 
as  conservative  by  considering  the 
structural  properties  of  portions  of  the 
internal  basket  system  and  other  items. 
In  the  commenter's  view,  allowing 
design  "credit"  for  portions  of  the 
overall  structure  not  intended  to 
provide  gross  structural  support 
undermines  the  entire  cask  drop 
requirement.  The  commenter  believed 
that  the  NAC-MPC  system  should  not 
be  certified  if  it  does  not  have  adequate 
external  structiue  to  withstand  the  drop 
test  and  protect  the  irradiated  fuel 
bundles  within  the  cask. 
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Response:  Although  the  30-foot  drop 
test  is  not  an  explicit  Part  72 
requirement,  the  applicant  referenced, 
in  part,  the  NAC-STC  transportation 
cask  30-foot  analysis.  Sections  2.7.8  and 
2.7.9  of  the  SAR  for  the  NAC-STC 
transportation  cask.  Docket  71-9235, 
evaluate  structiiral  integrity  of  the  fuel 
tube  under  a  side  impact  load  of  55  g. 
The  analysis  considers  the  approach 
and  information  consistent  with  those 
discussed  in  the  paper  by  Singh  and 
DeLong.  With  no  credit  given  to  the 
basket  structural  properties  other  than 
the  fuel  tube  and  its  interaction  with  the 
support  disks,  the  analysis  has 
demonstrated  that  the  fuel  tube  is 
capable  of  withstanding  a  cask-drop 
test,  thus,  protecting  the  irradiated  fuel 
bundles  within.  Because  the  load  also 
bounds  the  side  impact  load  associated 
with  the  cask  tipover  accident,  the  fuel 
tube  is  demonstrated  to  be  capable  of 
maintaining  its  structural  integrity  in  a 
cask  tipover  accident.  Moreover,  the 
NRC  staff  notes  that  in  a  November  2, 
1999,  letter  to  Mr.  Block  to  offer  his 
comment  on  NRC's  August  25,  1999, 
conununication  to  Mr.  Lochbaum,  Dr. 
K.P.  Singh,  the  senior  author  of  the 
paper,  indicated  that  he  had  neither 
reviewed  NAC's  design  documents  nor 
been  in  a  position  to  comment  on  the 
nuances  of  NAC's  design. 

Comment  F.3:  One  commenter  asked 
about  the  structural  soundness  of  the 
inlet  parts  as  it  relates  to  withstanding 
the  stress  and  pressiue  from  the  lifting 
jack  use,  and  whether  the  inlets  could 
be  damaged  or  deformed  by  using  the 
jack. 

Response:  The  structural  design  and 
analysis  of  the  air  cooling  inlets  when 
serving  as  bearing  surfaces  for  lifting  the 
storage  cask  are  described  in  SAR 
Section  3.4.3.1.  The  stress  analysis 
results  show  that  the  air  inlets  are 
structurally  capable  of  withstanding  all 
forces  associated  with  the  cask  lifting 
operation  and  could  not  be  damaged  or 
deformed  by  using  the  jack.  SAR 
Section  8.1.3  describes  a  procedure  for 
operating  the  air  pads  and  lifting  jacks 
to  transport  the  concrete  cask.  The  jacks 
are  installed  at  the  bottom  of  the  air 
inlet  without  the  inlet  screens  in  place. 
Any  effects  resulting  from  use  of  the  air 
pads  or  lifting  jacks  is  readily  visible  for 
inspection. 

Comment  F.4:  One  commenter 
inquired  about  a  Nelson  stud  anchor 
and  the  TSC  support  pedestal.  The 
commenter  asked  if  the  pedestal  took 
the  place  of  the  tiles  used  in  the  VSC- 
24  cask,  why  the  pedestal  used  2  inches 
of  carbon  steel  instead  of  ceramic  or 
stainless  steel  because  of  a  concern  over 
rusting,  how  the  pedestal  is  attached  to 
the  VCC  bottom  plate,  how  high  is  the 


pedestal,  and  if  the  pedestal  could  shift 
or  deform  dimng  handling.  The 
conunenter  further  asked  if  the  force 
had  been  calculated  for  possible 
adherence  of  the  metal  surfaces  after 
rusting. 

Response;  The  term  "Nelson  stud"  is 
a  trade  name  for  headed  steel  studs  used 
for  developing  anchoring  action 
between  reinforced  concrete  and  its 
steel  liner  plate.  SAR  Drawing  455-861 
provides  design  details  on  how  Nelson 
studs  are  welded  to  the  cask  bottom 
plate  and  the  air  inlet  top  so  that  the 
bottom  plate  and  the  concrete  wall  will 
act  as  an  integral  part  to  achieve  its 
structiu-al  support  function.  As  depicted 
in  the  same  SAR  drawing,  the  23-inch 
high  pedestal  is  a  carbon  steel  weldment 
that  consists  of  two  major  structural 
part,  a  2-inch  thick  horizontal  circular 
pedestal  plate  for  providing  direct 
bearing  surface  to  the  TSC  and  a 
connecting  vertical  ring  plate  assembly 
as  a  load  path  to  transmit  the  TSC 
inertia  load  to  the  cask  bottom  and 
storage  pad.  If  carbon  steel  is  exposed  to 
moist  air,  it  may  corrode.  Detail  B-B  of 
SAR  Drawing  455-862  shows  that  a  V4- 
inch  thick  stainless  steel  plate  is 
installed  between  the  TSC  bottom  and 
the  pedestal  plate,  in  addition  to  an  Ve- 
inch  thick  BISCO  insulation.  This  cover 
is  installed  on  a  sheet  of  fire  block 
insulation  that  isolates  the  TSC  ft-om  the 
VCC  carbon  steel  base  plate.  This 
construction  will  prevent  the  pedestal 
plate  from  rusting  to  the  canister 
bottom.  Therefore,  no  adherence  force 
will  develop  to  cause  any  shifting, 
deforming,  or  cracking  of  the  pedestal 
plate  in  handling,  as  suggested. 

Comment  F.5:  One  commenter  asked 
if  there  would  be  any  deformation  of  the 
fuel  tubes  in  a  tipover  or  drop.  The 
commenter  further  asked  how  the  tubes 
and  disks  respond  to  each  other  when 
stressed  and  how  they  affect  each  other. 

Response:  The  support  disk  cutouts 
and  the  fuel  tubes  are  sized  to  avoid 
binding  when  the  cask  is  kept  in  its 
upright  position.  In  a  cask  tipover 
accident,  the  support  disk  ligaments  are 
in  contact  with  fuel  tubes  and  will 
provide  support  to  fuel  assembly  inertia 
loads.  Sections  2.7.8  and  2.7.9  of  the 
safety  analysis  report  for  the  NAC-STC 
transportation  cask.  Docket  71-9235, 
analyzes  stresses  and  strains  of  the  fuel 
tubes  for  cask  side-drop  tests.  SAR 
Section  11.2.12.3.3  evaluates  structural 
performance  of  the  support  disks  for 
bounding  impact  loads.  As  concluded  in 
SER  Section  3.3.8,  both  the  fuel  tubes 
and  support  disks  have  been  shown  to 
behave  satisfactorily  for  a  cask  tipover 
accident. 

Comment  F.6:  One  commenter  asked 
about  the  energy  balance  method  used 


for  estimating  impact  loads  and  whether 
it  considered  elastic-plastic 
deformation. 

Response:  The  energy  balance 
method,  as  used  in  SAR  Section  11.2.11, 
assumes  that  the  potential  energy 
associated  with  a  6-inch  vertical  drop  of 
the  TSC  is  dissipated  by  plastic 
deformation  of  the  steel  support 
pedestal.  By  considering  the  maximum 
force  associated  with  the  crushed  area  of 
and  the  corresponding  flow  stress  in  the 
pedestal  support  ring  assembly,  the 
method  provides  a  conservative 
estimate  of  a  height  reduction  of  the  air 
inlet  region  by  0.35  inches  that  has  been 
evaluated  to  be  acceptable. 

Comment  F.7:  One  commenter 
questioned  why  the  NRC  did  not 
consider  a  cask  tipover  off  the  air  pad 
in  movement  or  from  a  transporter 
tipover.  The  commenter  asked  what 
kind  of  deformation  (from  a  tipover)  is 
acceptable.  The  commenter  further 
asked  if  the  cask  could  roll  after  it  is 
tipped  over  and  what  would  happen  if 
it  rolled  into  a  ditch.  The  commenter 
indicated  that  the  transport  path  should 
be  evaluated  (potholes,  snow,  ice, 
gravel,  etc.). 

Response:  The  tipover  and  bottom 
end  drop  analyses  form  part  of  the 
structural  design  basis  for  the  NAC- 
MPC  system  design.  NAC  described  the 
VCC  drop  and  tipbver  analyses  in  SAR 
Sections  11.2.11  and  11.2.12.  The  NRC's 
evaluation  of  the  vendor's  analyses  is 
described  in  the  corresponding  SER 
Sections  3.3,  11.2.11  and  11.2.12.  The 
NRC  foimd  the  results  of  these  analyses 
to  be  satisfactory  in  that  the  calculated 
stresses  were  within  the  design 
requirements.  Before  using  the  NAC- 
MPC  system,  the  general  licensee  must 
evaluate  the  foundation  materials  to 
ensure  that  the  site  characteristics  are 
encompassed  by  the  design  bases  of  the 
approved  cask.  The  events  listed  in  the 
comment  are  among  the  site-specific 
considerations  that  must  be  evaluated 
by  the  licensee  using  the  cask. 

Comment  F  8:  One  commenter  asked 
if  dry  unloading  is  evaluated  for  this 
cask  as  implied  by  finding  F3.10  and  if 
it  is  it  should  be  discussed  more  fully 
in  the  SER  and  TSs. 

Response:  The  SAR  procedures  only 
address  wet  loading  and  unloading  fuel 
from  the  NAC-MPC  storage  cask.  Dry 
loading  or  unloading  procediues  are  not 
included  with  this  application  and  were 
not  a  part  of  the  NRC  staff's  review.  The 
SER  was  modified  to  indicate  that  the 
materials  are  compatible  with  wet 
loading  and  unloading  operations  and 
facilities. 
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medium  to  remove  heat.  The  term 
"cooling"  refers  to  either  in  pool  cooling 
or  external  forced  air  cooling  supplied 
through  the  eight  connections  at  the 
bottom  of  the  transfer  cask  where  the  air 
is  forced  inside  the  transfer  cask  and 
directed  up  the  outside  of  the  canister, 
cooling  the  outside  of  the  canister.  As 
stated  in  the  bases  section  of  the  TSs, 
the  temperature  of  the  fuel  cladding, 
based  on  analysis,  will  be  below  466°F 
after  24  hours  of  either  in  pool  cooling 
or  forced  air  cooling  considering  an 
assumed  maximum  decay  heat  loading. 
Therefore,  after  in  pool  cooling  or  forced 
air  cooling,  the  maximiun  time  to  place 
the  canister  in  the  concrete  cask  is  25 
hours  (refer  to  revised  LCO  3.1.6.2)  that 
will  result  in  a  cladding  temperature 
less  than  the  limit  of  806°F,  based  on 
analysis.  LCO  3.1.6.2  was  revised  to 
correct  an  editorial  error  on  the  time 
duration.  As  discussed  above,  the 
thermal  analysis  and  TS  bases  support 
a  25-hour  time  duration  instead  of  the 
15-hour  duration  previously  specified. 

Also,  under  LCO  3.1.5,  if  the  LCO 
time  limits  are  not  met,  the  transfer  cask 
with  the  helium  filled  canister  can  be 
placed  in^e  spent  fuel  pool  for  cooling. 
No  reaction  is  anticipated  between  the 
helium-filled  canister  and  the  pool 
because  the  canister  is  made  of 
corrosion  resistant  material.  Water  is 
prevented  from  entering  the  canister 
since  the  shield  lid  welding  operations 
have  been  completed  and  by  the  quick 
disconnect  fittings.  Therefore,  the 
heliimi  filled  canister  placed  in  the  pool 
is  bounded  by  the  standard  loading 
configuration  when  pool  water  is  in 
direct  contact  with  the  basket  internals. 

Comment  G.5:  One  commenter  asked 
for  clarification  of  the  required  actions 
for  LCO  3.1.6  and  for  forced  air  cooling. 

Response:  If  the  time  limits  stated  in 
LCO  3.1.6  are  not  met,  one  required 
action  is  to  begin  air  cooling  of  the 
canister  by  supplying  cooling  air 
through  the  eight  connections  at  the 
bottom  of  the  transfer  cask.  This 
supplies  forced  air  cooling  to  the 
outside  surface  of  the  canister  before 
exiting  out  the  top  of  the  transfer  cask. 
This  action  is  allowed  at  the  licensee's 
option  in  lieu  of  in  pool  cooling.  As 
stated  in  the  bases  for  the  subject  LCO, 
this  forced  air  cooling  (250  CFM  of  air 
at  75°F  maximum)  is  sufficient  to 
maintain  the  fuel  cladding  below  644°F 
(i.e.,  the  long  term  temperature  limit) 
when  cooled  in  this  manner  for  at  least 
24  hours.  However,  because  this  is  a 
short  term  event,  the  short  term 
temperature  limit  for  the  fuel  cladding 
(i.e.,  806°F)  is  applicable.  Therefore,  the 
time  limit  of  25  hours  that  is  applicable 
after  the  forced  air  cooling  is  stopped 
until  the  canister  is  placed  in  the 


concrete  cask  does  not  result  in  a 
temperature  rise  that  would  cause  the 
short  term  cladding  temperature  limit  to 
be  exceeded.  No  temperature 
measurements  are  required  to  be  taken 
during  this  action  because  analysis 
provides  the  justification  for  this 
approach.  If  something  went  wrong 
(e.g.,  air  supply  lost)  during  cask 
loading  evolutions,  the  licensee  would 
have  the  option  of  placing  the  helium 
filled  canister  in  the  spent  fuel  pool.  TS 
3.1.10  has  been  added  to  address  time 
limitations  for  canister  removal  from  a 
concrete  cask  to  another  concrete  cask 
or  the  NAC-STC  transport  cask. 

Comment  G.6:  One  commenter 
questioned  if  there  was  an  outlet  air 
temperature  for  air  cooling.  The 
commenter  further  questioned  whether 
forced  air  cooling  works,  if  it  had  ever 
been  tested  and  checked,  and  what 
happens  if  it  does  not  work.  The 
commenter  stated  that  the  short-term 
temperature  limits  must  be  maintained. 

Response:  For  forced  air  cooling  of  the 
canister  with  air  supplied  at  the  transfer 
cask's  eight  lower  connections  at  a  rate 
of  250  cftn  and  maximum  temperature 
of  75°  F,  no  monitoring  of  the  outlet  air 
temperature  is  required.  Cooling  in  this 
configuration  has  been  evaluated  by 
analysis.  See  also  the  response  to 
comment  G.5  for  a  discussion  of 
meeting  short  term  temperature  limits. 

Comment  G.7:  One  commenter 
questioned  whether  cooling  water 
recirculation  flow  had  ever  been  tried 
and  tested,  how  long  it  takes  to  connect 
and  disconnect  the  system,  and  if  the 
flow  was  through  the  in  pool  condenser 
unit.  The  commenter  asked  if  there  were 
emergency  plans  if  the  system  does  not 
work  adequately. 

Response:  The  section  of  the  technical 
specifications  associated  with 
monitoring  the  temperature  of  the  water 
in  the  canister  during  loading 
operations  has  been  deleted  (see 
response  to  comment  H.6).  However, 
monitoring  of  the  water  temperature  is 
a  part  of  the  operating  procedures. 
Based  on  analysis,  cooling  of  the  water 
will  not  be  needed  based  on  analysis 
because  20  hours  is  a  reasonable  amount 
of  time  to  complete  the  associated 
operations  of  shield  lid  welding, 
pressure  test,  and  draining.  However,  if 
it  appears  that  there  is  not  enough  time 
to  complete  these  operations, 
contingencies  like  recirculating  cooling 
water  through  an  in  pool  heat  exchanger 
or  placing  the  transfer  cask  back  in  the 
fuel  pool  will  be  available  through 
planning,  procedures  and  rehearsal 
before  actually  loading  fuel.  The  cooling 
of  the  water  is  not  critical  to  this  loading 
operation  or  to  maintaining  the  cladding 
temperature  liinit.  However,  the 
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presence  of  water  is  necessary  for 
shielding.  Therefore,  as  long  as  the 
water  level  is  maintained,  it  will 
perform  its  shielding  function. 

Comment  G.8:  One  commenter  asked 
where  and  how  the  external  temperature 
is  measured. 

Response:  The  external  temperature 
refers  to  an  outside  ambient  temperature 
representative  of  the  environment  in 
which  the  transfer  cask  might  be  used. 
The  method  of  measuring  ambient 
temperatures  is  a  site-specific 
consideration  for  the  NAC-MPC  system 
user  and  should  be  employed  using 
good  engineering  practice. 

H.  Technical  Specifications 

Comment  H.l:  One  commenter 
indicated  that  the  concrete  and  soil 
specifications  do  not  meet  the  inclusion 
criteria  of  10  CFR  72.44  and  should  not 
be  included  in  the  Technical 
Specifications. 

Response:  The  NRC  disagrees  that  the 
specifications  can  be  removed  at  this 
time.  The  NRC  staff  determined  that  the 
concrete  and  soil  specifications 
proposed  by  the  applicant  were 
acceptable  for  ensuring  that  the  cask 
remains  within  the  design  envelope.  In 
order  to  remove  this  specification, 
technical  justification  is  necessary  and 
may  be  accomplished  through  the 
amendment  process.  Concrete  and  soil 
specifications  are  useful  for  establishing 
the  site  parameter  conditions  to  ensiu-e 
that  once  they  are  met,  the  impact  force 
associated  with  a  cask  tipover  accident 
is  bounded  by  the  design  basis  load 
considered  in  evaluating  the  storage 
cask.  By  complying  with  these 
specifications,  a  user  is  relieved  of  the 
burden  of  calculating  the  cask  impact 
force  for  a  tipover  accident. 

Comment  H.2:  One  commenter 
requested  that  the  TS  for  the  ISFSI  pad 
concrete  compressive  strength  be 
changed  to  less  than  4,000  psi  at  28 
days. 

Response:  The  NRC  agrees  with  the 
comment.  SAR  Section  11.2.12  has 
considered  a  concrete  compressive 
strength  of  4,000  psi  for  the  ISFSI  pad 
bounding  this  revision.  The  staff  also 
considered  a  concrete  compressive 
strength  of  4000  psi  in  its  SER.  SAR 
Section  4.4,  Appendix  A  of  Chapter  12, 
"Site  Specific  Parameters  and 
Analysis,"  Item  6c,  has  been  revised  to 
read:  "<  4,000  psi  at  28  days." 

Comment  H.3:  One  commenter 
requested  that  TS  for  the  ISFSI  pad 
concrete  density  be  changed  to  125  <  p 
<  150  lbs/ft  \ 

Response:  The  NRC  agrees  with  the 
comment.  NAC's  additional  calculations 
with  a  concrete  density  up  to  150  lbs/ 
ft^  have  shown  the  maximum  impact 


force  of  <  45  g,  the  bounding  impact 
loading  considered  in  SAR  Section 
11.2.12.  SAR  Section  4.4,  Appendix  A 
of  Chapter  12,  has  been  revised  as 
suggested. 

Comment  H.4:  One  commenter 
requested  that  the  soil  density  upper 
limit  TS  be  modified  to  read  "85  <  y  < 
130  lbs/ft 3." 

Response:  The  NRC  agrees  with  the 
comment.  NAC's  additional  calculations 
with  a  soil  density  up  to  1 30  lbs/ft ' 
have  shown  a  maximum  impact  force  of 

<  45  g,  which  is  bounding.  SAR  Section 
4.4,  Appendix  A  of  Chapter  12,  has  been 
revised  as  suggested  to  provide 
flexibility  in  the  selection  of  available 
material. 

Comment  H.5:  One  commenter 
requested  that  a  tolerance  of  ±  50  be 
included  with  this  site  specific 
parameter  for  soil  stiffness  in  order  to 
accommodate  soil  variability.  The 
commenter  recommends  that  the  soil 
stiffness  be  expressed  as  200  <  k  <  300 
psi/inch,  where  k  is  the  sub-grade 
modulus. 

Response:  The  NRC  agrees  with  the 
comment.  NAC's  additional  calculations 
with  a  soil  stifihess  up  to  300  psi/in 
have  shown  a  maximum  impact  force  of 

<  45  g,  which  is  bounding.  Because  the 
lower  limit  soil  stiffiiess  is  not 
meaningful  for  determining  the 
maximum  cask  tipover  impact  force,  it 
need  not  be  considered  a  soil  site 
parameter.  SAR  Section  4.4,  Appendix 
A  of  Chapter  12,  "Site  Specific 
Parameters  and  Analyses,"  Item  6f,  has 
been  revised  to  read:  "k  <  300  psi/in." 

Comment  H.6:  One  commenter 
recommended  that  LCO  Section  3.1.1, 
"Canister  Water  Temperature"  and  its 
basis  be  removed  from  the  TSs  because 
this  process  variable  does  not  represent 
a  significant  risk  to  the  public  health 
and  safety  and  is  not  consistent  with  the 
inclusion  criteria  of  10  CFR  72.44.  The 
commenter  recommends  that  the  TS  be 
modified  to  add  air  cooling  of  the 
canister  as  an  alternative. 

Response:  The  NRC  agrees  with  the 
comment  that  the  canister  water 
temperature  technical  specification  can 
be  removed  from  Chapter  1 2  because 
defects  in  temperature  measuring 
devices  would  not  result  in  an 
operational  safety  problem.  The 
operating  procedures  of  Chapter  8  of  the 
SAR  have  been  modified  to  remove  the 
reference  to  the  subject  LCO  and  to 
include  the  20-hour  time  limit 
associated  with  the  rise  in  canister 
water  temperature  after  its  removal  from 
the  spent  fuel  pool  to  the  completion  of 
draining  operations.  This  limit  is 
necessary  to  ensure  that  water  remains 
in  the  canister  for  shielding  purposes 
but  is  not  critical  to  ensuring  adequate 


cooling  of  the  fuel  cladding.  However, 
vacuum  drying  and  transfer  operations 
are  both  controlled  by  time  limits 
through  the  TSs  because  they  contribute 
significantly  to  the  temperature  rise  of 
the  fuel  cladding  diuing  these  loading 
operations. 

Comment  H.  7:  One  commenter  noted 
that  the  time  for  vacuum  drying  is  not 
defined  consistently  in  the  TSs  and 
recommended  the  use  of  "completion  of 
canister  draining  operations"  as  the 
definition.  The  commenter  also 
recommended  revising  the  bases  section 
of  the  TS  to  address  forced  air  cooling. 

Response:  The  NRC  agrees  with  the 
comment.  The  associated  siureillances 
in  Surveillance  Requirement  (SR) 
3.1.5.1  and  SR  3.1.5.2  have  been 
changed  to  monitor  elapsed  time  from 
the  completion  of  canister  draining 
operations  until  the  start  of  helium 
backfill.  Also,  the  NRC  agrees  that 
forced  air  cooling  (at  250  CFM  with 
75°F  maximum  air  temperature  for  24 
hours  minimum)  be  permitted  as  an 
alternative  cooling  method  under  the 
required  actions  section  of  LCO  3.1.5. 

Comment  H.8:  One  commenter 
recommended  that  LCO  3.1.5.2  be 
revised  to  clarify  the  term  "in  pool 
cooling"  and  to  revise  the  Required 
Action  to  allow  air  cooling. 

Response:  The  NRC  disagrees  with  the 
comment  and  believes  the  LCO, 
including  the  term  "in  pool  cooling,"  is 
adequate.  The  comment  lacks  specifics 
as  to  what  is  being  proposed  and  if  some 
other  cooling  configuration  is  planned 
then  details  regarding  that  cooling 
arrangement  need  to  be  presented. 

Comment  H.9:  One  commenter 
recommended  that  the  Technical 
Specifications  contain  a  consistent 
definition  of  the  time  duration  in  LCO 
3.1.6.1  and  SR  3.1.6.1. 

Response:  The  NRC  agrees  with  the 
comment.  However,  the  initiation  of  the 
time  duration  has  been  modified  to 
"from  the  introduction  of  helium 
backfill"  to  be  consistent  with  the 
previous  LCO  3.1.5  and  not  "from  the 
completion  of  backfilling"  as  requested 
in  the  comment.  The  consistency 
between  LCO's  3.1.5  and  3.1.6  is 
necessary'  to  avoid  any  unaccounted 
time  for  heatup  of  the  canister  and 
contents  during  loading  operations. 

Comment  H.IO:  One  commenter 
requested  that  the  1.000  cfin  value  in 
Required  Action  A. 2.1  of  LCO  3.1.5  and 
the  supporting  bases  be  changed  to  250 
cftn. 

Response:  The  NRC  agrees  with  the 
comment.  Air  at  250  cfm  with  75°F 
maximum  temperature  for  24  hours 
minimum  is  an  adequate  cooling  rate. 
The  Required  Action  and  the  bases  have 
been  changed.  Required  Action  A.  1.2 
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was  also  changed  ti  i  add  eight 
connections  to  sup  )ly  cooling  air 
instead  of  the  curr€  nt  two  connections 
to  ensiue  even  air  c  istribution  around 
the  canister. 

Comment  H.ll:( )ne  commenter 
recommended  that  the  Bases  for  SR 
3.1.6.2  be  revised  ti )  allow  forced  air 
cooling. 

Response:  The  N  iC  agrees  with  the 
conunent  and  has  added  the  words  "or 
forced  air  cooling"  to  the  last  sentence 
in  the  Bases  Sectio  i  SR  3.1.6.2,  because 
forced  air  cooling  i  >  a  permissible 
cooling  option. 

Comment  H.12A  )ne  commenter 
recommended  that  the  TS  for  fuel 
cooldown  requiren  ents  addressing  wet 
unloading  be  clarif  ed  to  only  be 
applicable  for  licer  sees  maintaining 
spent  fuel  pools  be  pnd  dry  fuel  storage 
or  be  deleted. 

Response:  The  N  RC  agrees  with  the 
comment.  The  inte  it  of  the  first  note  in 
LCO  3.1.7  was  that  this  technical 
specification  only  \  ippfies  to  wet 
unloading  operations  using  a  spent  fuel 
pool.  Interim  Staff  guidance  No.  2, 
"Fuel  Retrievabilit  i"  and  No.  3.  "Post 
Accident  Recovery  and  Compliance 
with  10  CFR  72.12  :(i)"  state  that  spent 
fuel  pools  are  not  r  squired  to  be 
maintained  for  du£  1  purpose  designs. 

Comment  H.13: '  )ne  commenter  noted 
an  inconsistency  b  ;tween  the  SAR  and 
TSs  concerning  thf  canister  pressure 
test  value  and  state  d  that  the  correct 
value  is  50  psig. 

Response:  The  N  RC  agrees  with  the 
comment.  However,  because  the  test 
pressure  is  not  inv  )ked  by  other  parts  of 
the  technical  speci  ication,  it  has  been 
removed  from  the  able  for  canister 
limits.  The  operati  )nal  procedures 
remain  unchanged  and  still  specify  a  50 
psig  pressure  test. 

Comment  H. 14:  3ne  commenter 
recommended  that  the  TSs  be  revised  to 
reflect  the  latest  N  IC-accepted  format, 
i.e..  the  UMS  TSs. 

Response:  Large  scale  changes  to  re- 
format the  NAC-V  PC  TS  similar  to 
those  of  the  NAC-  JMS  or  other  cask 
rulemakings  shoul  i  be  incorporated 
through  the  amenc  ment  process. 
Focused  comments  modeled  after  the 
NAC-UMS  regarding  the 
implementation  ol  individual  technical 
specifications  havi  s  been  addressed 
separately  and  inc  )rporated  in  this 
rulemaking  action 

Comment  H.15:  Dne  commenter 
stated  that  the  noti  s  for  LCO  3.1.7 
concerning  applic  ibility  should  be 
located  at  the  top  i  »f  the  page  because  it 
was  confusing  wh  >re  it  is  currently 
located. 

Response:  The  rtRC  disagrees  with  the 
comment.  The  not  3  is  directly  below  the 


APPLICABILITY  statement  and  is 
intended  to  clarify  the  operations  for 
which  the  technical  specification  is 
applicable.  The  APPLICABIUTY 
statement  and  its  location  are  in 
accordance  with  the  standard  format  for 
technical  specifications. 

Comment  H.16:  One  commenter 
stated  that  TS  3.1.7  should  be  clarified 
to  make  it  clear  that  the  transport 
operations  mentioned  are  limited  to 
onsite  transport  to  and  from  the  pad. 

Response:  The  NRC  disagrees  with  the 
comment.  The  term  TRANSPORT 
OPERATIONS  is  clearly  defined  in  the 
technical  specification  DEFINITIONS 
and  includes  all  activities  involved  in 
moving  a  loaded  NAC-MPC  concrete 
cask  and  canister  to  and  from  the  ISFSI 
pad.  Further  clarification  of  the  term  is 
not  warranted. 

Comment  H.17:  One  commenter  asked 
what  is  meant  by  the  terms  "outside  of 
the  fuel  handling  facility"  and  "external 
to  the  facility"  in  LCO  3.1.9.  The 
commenter  further  questioned  whether 
this  TS  could  be  used  for  dry  transfer  at 
the  pad. 

Response:  The  terms  "outside  of  the 
fuel  handling  facility"  and  "external  to 
the  facility"  refers  to  handling 
operations  of  a  transfer  cask  outside  of 
a  covered  or  heated  facility  as  described 
in  the  Bases  for  the  TS.  The  intent  of  the 
specification  is  to  ensure  that  the 
structural  integrity  of  the  transfer  cask 
and  its  capability  to  handle  and  shield 
a  loaded  canister  is  maintained  for  the 
temperatures  experienced  by  the  ferrous 
materials  of  the  transfer  cask. 

A  dry  unloading  operation  of  spent 
fuel  in  the  canister  was  not  requested  or 
explicitly  described  in  the  SAR  and  thus 
is  not  currently  allowed  for  the  NAC- 
MPC  system  and  is  beyond  the  scope  of 
this  rulemaking.  The  NAC-MPC  system 
is  designed  to  facilitate,  using  the 
transfer  cask,  the  dry  transfer  of  a  closed 
canister  to  the  NAC-STC  transport  cask 
without  the  need  to  unload  the  canister 
in  a  pool.  This  dry  transfer  from  a 
vertical  concrete  cask  used  for  storage  to 
the  NAC-STC  transport  cask  would  be 
carried  out  at  a  facility  that  meets  both 
the  heavy-loads  and  overall  regulatory 
requirements  for  licensed  operation,  and 
could  be  located  at  or  adjacent  to  the 
ISFSI  pad.  Site-specific  evaluations  and 
procedures  for  these  operations, 
consistent  with  the  technical  basis 
established  in  the  storage  and  transport 
cask  SARs,  are  required  to  be  developed 
by  the  cask  user. 

Comment  H.18:  One  commenter 
stated  that  utilities  should  not  be 
allowed  to  use  the  provisions  of 
Surveillance  Requirement  (SR)  3.0.2 
repeatedly  and  that  allowance  for 


operational  convenience  should  not  be 
provided. 

Response:  The  NRC  disagrees  with 
this  comment.  As  stated  in  the  Bases  for 
this  specification,  the  25  percent 
extension  facilitates  surveillance 
scheduling  and  considers  facility 
conditions  that  may  not  be  suitable  for 
conducting  the  surveillance.  The  25% 
extension  does  not  significantly  degrade 
the  reliability  that  results  from 
performing  the  surveillance  at  its 
specified  frequency  because  the  most 
probable  result  of  any  particular 
surveillance  being  performed  is  a 
verification  of  conformance.  This 
provision  is  consistent  with  the 
standard  format  for  TSs. 

Comment  H.19:  One  commenter 
stated  that  the  Bases  for  TS  3.1.1  should 
describe  what  is  meant  by  "transfer  cask 
and  canister  in  position",  what  is  meant 
by  on  top  of  the  concrete  shell  and  the 
actual  height,  emd  the  doors  that  open 
at  the  base  and  how  they  work  in 
loading  and  unloading.  The  commenter 
further  asked  if  the  procedm-es  had  been 
evaluated  for  the  reverse  in  unloading 
and  if  a  dry  run  had  been  conducted. 
The  commenter  also  thought  that 
sampling  for  water  temperature  should 
begin  at  12  hours  instead  of  18  hours. 

Response:  The  background  section  of 
the  Bases  for  TS  3.1.1  contains  an 
appropriate  amount  of  detail  for  an 
overview  of  canister  and  transfer  cask 
operations  pertinent  to  the  specification 
of  maximum  canister  water  temperature. 
Further  descriptions  of  transfer 
operations  are  located  in  Chapters  1  and 
8  of  the  SAR  and  the  NRC  staffs  SER, 
including  a  description  of  the  transfer 
cask  relative  to  the  concrete  cask  during 
transfer  operations,  component 
dimensions  that  detail  the  height  of  the 
concrete  cask  and  transfer  cask  designs, 
and  operation  of  the  shield  doors  during 
transfer  operations.  The  start  time  for 
monitoring  water  temperatures  was 
determined  based  oir  a  bounding 
conservative  analysis  found  to  be 
adequate  by  the  NRC  staff.  Detailed  site- 
specific  loading  and  unloading 
procedures  are  to  be  developed  by  the 
cask  user  based  on  the  technical  hasis 
established  in  the  SAR  .  The 
performance  of  site-specific  dry  runs 
including  a  canister  unloading 
procedure  before  the  initial  system 
loading  is  specified  in  the  TS  as 
Administrative  Control  5.2. 

In  response  to  comment  G.3,  TS  3.1.1 
and  its  associated  Bases  have  been 
removed.  The  NRC  staff  agrees  that  the 
monitoring  of  canister  water 
temperatures  is  more  appropriately 
controlled  in  the  detailed  site-specific 
operating  and  welding  procedures. 
Because  the  welds  are  ultimately  " 
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examined  for  acceptance,  there  would 
be  an  insignificant  benefit  to  health  and 
safety  of  the  public  by  controlling  the 
canister  water  temperatures  in  the  TS. 

/.  Miscellaneous 

Comment  I.l:  One  conunenter  asked 
what  kind  of  deformation  of  the  cask 
was  acceptable  in  the  30-foot  drop  test. 

Response:  The  30-foot  drop  test  is  a 
hypothetical  accident  condition  in  10 
era  Part  71  and  is  not  evaluated  for 
storage.  The  comment  is  beyond  the 
scope  of  this  rule. 

Comment  1.2:  One  conunenter 
questioned  the  use  of  a  heavy  haul 
trailer  instead  of  a  transporter. 

Response:  A  heavy-haul  trailer  is 
described  in  the  application  as  the 
method  for  moving  the  loaded  vertical 
concrete  cask  from  the  fuel  handling 
facility  to  the  ISFSI  pad.  The  method  of 
transport  is  a  site-specific  consideration 
and  is  subject  to  the  required 
evaluations  under  10  CFR  72.212  to  be 
performed  by  the  cask  user  to  ensure 
that  the  NAC-MPC  system  is  used 
within  its  analyzed  design  basis, 

Comment  1.3:  One  commenter  asked 
the  definition  for  a  post-shutdown 
decommissioning  activities  report 
(PSDAR). 

Response:  A  PSDAR  is  required  to  be 
submitted  by  reactor  licensees  no  later 
than  2  years  after  the  permanent 
cessation  of  operations.  The  PSDAR 
describes  planned  decommissioning 
activities,  a  schedule  for 
accomplishment  of  significant 
milestones,  an  estimate  of  expected  cost, 
and  documents  that  environmental 
impacts  associated  with  site-specific 
decommissioning  activities  have  been 
considered  in  previously  approved 
environmental  impact  statements.  The 
licensee  must  submit  a  license 
amendment  request  if  all  of  the 
environmental  impacts  of 
decommissioning  have  not  been 
considered  in  existing  environmental 
assessments. 

Comment  1.4:  One  commenter  asked 
how  a  lift  limit  of  3  inches  for  air  pad 
use  could  be  enforced  and  whether  an 
air  pad  has  ever  failed.  The  commenter 
furdier  questioned  what  happens  if  an 
air  pad  deflates  or  bursts  while  in  use. 
The  conunenter  also  asked  how  smooth 
the  pad  needs  to  be  for  air  pads  to  work, 
if  they  can  work  over  ice,  and  how  they 
are  removed. 

Response:  The  maximum  lifting 
height  of  6-inches  maintains  the  NAC- 
MPC  system  within  the  design  and 
analysis  basis  during  transport 
operations  of  the  loaded  concrete  cask 
to  the  ISFSI  pad.  The  NAC-MPC  system 
has  been  evaluated  and  foimd 
acceptable  for  a  6-inch  VCC  drop  that 


bounds  the  failiu^  of  the  air  pad.  An  air 
pad  creates  an  air  "filler"  between  the 
inflated  air  cushion  and  the  supporting 
surface.  A  reasonably  smooth 
supporting  surface,  such  as  an  ISFSI 
pad,  facilitates  optimum  performance  of 
an  air  pad.  From  a  performance 
standpoint,  an  air  pad  would  be  able  to 
work  over  a  supporting  surface  coated 
with  ice,  although  this  is  obviously  not 
a  desired  condition  for  cask  movement 
operations.  It  is  the  general  licensee's 
responsibility  to  limit  the  VCC  lifting 
height  to  allowable  values.  The  lift 
height  requirements  are  specified  in  TS 
LCO  3.1.8.  Surveillance  requirements 
require  verification  that  VCC  lifting 
requirements  are  met  after  the  VCC  is 
lifted  to  install  or  remove  the  air  pad, 
and  prior  to  moving  the  VCC  to  and 
within  the  ISFSI. 

Comment  1.5:  One  commenter  stated 
that  the  inlet  and  oudet  vents  (and 
screens)  need  to  be  checked  for  blockage 
due  to  snow  and  ice,  bird  nests,  leaves, 
sand,  etc.,  and  that  the  screens  should 
be  cleaned.  The  commenter  asked  how 
the  outlets  are  visually  inspected  each 
day  and  asked  if  the  inlets  and  ouUets 
were  non-planar. 

Response:  The  TSs  require  the  cask 
user  to  establish  a  thermal  monitoring 
program  for  each  cask.  The  program 
entciils  daily  measiu-ements  of  inlet  and 
outlet  air  temperatures  and  visual 
inspection  of  the  inlets  and  outlets  or 
other  appropriate  actions  for  any 
unexplained  reading.  As  a  result  of  the 
daily  siu^eillances,  appropriate  actions 
are  to  be  taken  in  response  to  abnormal 
indications  that  would  include  the 
clearing  of  any  blockages  associated 
with  the  air  passages.  The  cooling  air 
pathways  are  non-planar  and  designed 
to  minimize  radiation  streaming  at  the 
inlets  and  outlets. 

Comment  1.6:  One  conunenter  asked 
that  the  acceptably  low  amount  of  water 
and  potentially  oxidizing  material 
remaining  in  the  TSC  be  specified. 

Response;  The  term  "acceptably  low 
amount  of  water  and  potentially 
oxidizing  material  remaining  in  the 
TSC"  refers  to  the  1  gram-mole  limit  for 
oxidizing  species  recommended  in 
PNL-6365,  "Evaluation  of  Cover  Gas 
Impurities  and  Their  Effects  on  the  Dry 
Storage  of  LWR  Spent  Fuel."  As  stated 
in  this  report,  if  the  amount  of  oxidizing 
species  is  less  than  the  1  gram-mole 
limit,  damage  to  the  fuel  cladding  as  a 
result  of  fuel  oxidation  will  be 
precluded. 

Comment  1.7:  One  commenter  asked 
the  difference  between  a  suction  pump 
and  a  vacuum  pump,  and  why  a  suction 
pump  is  used.  The  conunenter  further 
questioned  the  amount  of  water 
removed,  the  basis  for  the  specific 


amoimt,  and  why  the  quantity  is  not  the 
same  for  each  plant. 

Response:  A  suction  pump  is  used  to 
remove  water  from  the  canister  cavity. 
Approximately  50  gallons  of  water 
corresponding  to  an  air  space  of  about 
3  inches  by  70  inches  in  diameter  are 
removed  from  every  cask  (independent 
of  which  plant  is  using  the  cask)  to  keep 
moistiue  away  from  the  regions  that 
need  to  be  welded  (e.g.,  shield  lid-to- 
shell  weld,  etc.).  Removal  of  this 
amount  of  water  is  adequate  to  perform 
the  welding  operations  and  still  provide 
enough  shielding  to  the  workers 
performing  the  welding  and  inspection 
operations.  On  the  other  hand,  a 
vacuum  pump  is  used  to  remove 
residual  moisture,  air,  and  other  gases 
during  vacuiun  drying  after  all  of  the 
water  has  been  removed  from  the  TSC. 
Removal  of  the  water  and  vacuum 
drying  reduce  the  quantity  of  oxidizing 
species  in  the  cask  to  below  1  gram- 
mole  recommended  in  PNL-6365, 
"Evaluation  of  Cover  Gas  Impurities  and 
Their  Effects  on  the  Dry  Storage  of  LWR 
Spent  Fuel."  As  stated  in  this  report,  if 
the  amoxuit  of  oxidizing  species  is  less 
than  the  1  gram-mole  limit,  damage  to 
the  fuel  cladding  as  a  result  of  fuel 
oxidation  will  be  precluded.  The 
amoimt  of  water  removed  is  specific  to 
this  cask-design  to  facilitate  welding 
operations  and  for  ALARA 
considerations,  and  is  not  appropriate  as 
a  specific  criterion  for  other  cask 
designs. 

Comment  1.8:  One  commenter  asked  if 
all  water  evaporates  due  to  the  vacuum, 
even  the  water  in  gas  or  in  solids,  and 
fuel  debris  inside  the  tubes. 

Response:  After  most  of  the  water  has 
been  removed  from  the  cask,  there  may 
be  a  small  amount  at  the  bottom  of  the 
cask  trapped  in  crevices  or  other  small 
confined  spaces  that  the  suction  piunp 
cannot  remove.  The  combination  of  the 
heat  from  the  spent  fuel  and  the  low 
pressiue  (i.e.,  3  mm  mercury  pressure) 
during  vacuum  drying  will  aid  in  the 
removal  of  residual  water  and  moisture 
from  the  cask.  As  noted  in  the  previous 
response  (response  to  comment  17),  the 
vacuum  drying  procedures  described  in 
SAR  Section  8.1  will  ensure  there  is  less 
than  1  gram-mole  of  oxidizing  species  in 
the  TSC. 

Comment  1.9:  One  commenter 
questioned  the  makeup  of  the  pool 
water,  whether  the  canister  changed  the 
composition,  what  kind  of  chemical 
reactions  can  take  place,  whether  they 
have  been  evaluated,  and  who  checks 
the  water. 

Response:  The  maintenance  of  the 
spent  fuel  pool  water  chemistry  is 
beyond  the  scope  of  a  10  CFR  Part  72 
cask  review.  However,  a  Part  72  cask 
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concentration)  and  other  impurities  in 
fuel  component  hardware  that  no 
reactions  with  other  cask  components 
during  loading,  storage,  or  unloading  is 
expected. 

Comment  1.13:  One  commenter  asked 
what  trcuisfer  operations  ocur  in  loading 
and  unloading  in  relation  to  the  use  of 
lead  bricks  in  the  transfer  cask. 

Response:  Section  3.1.4.2  of  the  SER 
indicates  that  the  temperature  of  the 
lead  bricks  during  transfer  operations 
are  well  below  the  melting  point  of  this 
material.  The  use  of  the  words  "transfer 
operations"  in  this  sentence  refers  to  the 
time  that  the  TSC  is  loaded  inside  the 
transfer  cask.  Thus,  the  highest 
temperatiu-e  that  the  lead  bricks  will 
experience  (i.e..  191°F,  as  noted  in  SAR 
Section  4  and  Table  4.1-4)  is  expected 
to  occur  only  when  the  TSC  contains 
design  basis  fuel  and  is  loaded  inside 
the  transfer  cask. 

Comment  1.14:  One  commenter  asked 
what  temperatures  would  be  expected  if 
vacuum  eirying  or  helium  refill  took 
longer  than  expected. 

Response:  In  general,  the  longer 
vacuum  drying  or  helium  transfer  takes, 
the  higher  the  temperatures  will  be.  The 
rate  at  which  these  temperatures  would 
increase  is  shown  graphically  in  SAR 
Figure  4.4.3-5,  "History  of  Maximum 
Component  Temperatures  for  the 
Nominal  Transfer  Conditions". 
However,  the  temperatures  of 
components  like  the  fuel  cladding  are 
prevented  from  exceeding  their 
respective  temperature  limit  of  806°F  by 
imposing  time  limitations  during 
vacuum  drying  and  helium  transfer 
operations.  If  these  time  limits  are 
exceeded,  required  actions  are  imposed 
that  would  prevent  the  temperature 
limits  from  being  exceeded. 

Comment  1.15:  One  commenter  asked 
what  happens  if  the  fuel  reaches  the 
temperature  limit  when  conducting  a 
ultrasonic  test  and  if  the  test  is  done 
when  the  TSC  is  in  the  transfer  cask. 

Response:  The  welding  during 
loading  operations  and  their  associated 
examinations  are  performed  while  the 
canister  is  in  the  transfer  cask.  The 
NAC-MPC  is  designed  and  operated  to 
preclude  the  spent  fuel  from  reaching  its 
cladding  temperature  limits.  Therefore, 
the  possibility  of  performing  a  UT 
examination  (which  is  optional  to  the 
licensee  in  lieu  of  a  progressive  PT) 
while  the  fuel  cladding  is  at  its 
maximum  temperature  limit  is  very 
remote,  if  not  non-existent.  However,  if 
the  licensee  was  concerned  that  the 
cladding  temperature  limit  was  being 
approached,  the  licensee  would  follow 
the  technical  specifications  and  initiate 
forced  air  cooling  or  in  pool  cooling. 


and  there  would  be  no  adverse 
consequences. 

Comment  1.16:  One  commenter  asked 
how  can  a  cask  user  be  certain  of  the 
temperature  of  the  lead  in  the  transfer 
cask.  The  commenter  further  questions 
whether  the  cask  user  would  know  if 
the  lead  slumps  and  hot  spots  form  on 
the  outside  of  the  transfer  cask. 

Response:  The  temperature  of  the  lead 
being  below  its  melting  point  is  assured 
by  design  analysis,  thermal  testing  of 
the  first  loaded  canister  above  a 
threshold  heat  load,  and  by  operating 
procedures.  During  unloading,  if  the 
canister  was  placed  in  the  transfer  cask 
for  a  relatively  long  period  of  time 
(approximately  48  hours  for  maximum 
decay  heat  load)  without  commencing 
the  cool  down  in  accordance  with  LCO 
3.1.7,  some  material  temperature  limits 
could  be  exceeded.  Therefore,  a  new 
LCO  3.1.10  has  been  added  to  provide 
restrictions  on  the  time  a  canister  can  be 
in  the  transfer  cask  during  unloading 
operations. 

Comment  1.17:  One  commenter 
questioned  how  the  NS-4-FR  neutron 
shielding  could  have  a  high  hydrogen 
content  and  be  fire  resistant.  The 
commenter  further  questioned  if 
hydrogen  gas  could  be  created  from  the 
neutron  shielding. 

Response:  The  NS-4-FR  material 
consists  of  many  elements  including 
hydrogen.  The  chemistry  of  the  material 
(e.g.,  the  way  the  elements  are  bonded 
to  one  another)  contribute  significantly 
to  the  fire  retardant  capability  of  the 
NS-4-FR.  Even  though  the  material 
contains  hydrogen,  the  ingredients  were 
selected  so  that  the  NS-4-FR  resists  fire 
and  hydrogen  gas  generation  that  could 
cause  the  material  to  combust. 

Comment  1.18:  One  commenter  asked 
if  all  the  chemical  analysis  for  a  cask 
cfrop  or  tipover  in  the  transfer  cask  had 
been  evaluated  for  possible  interaction 
due  to  water  leaks  or  gas  generation. 

Response:  Cask  eirops  and  tipover 
analyses  of  the  transfer  cask  are  beyond 
the  scope  of  the  review. 

Comment  1.19:  One  commenter 
questioned  why  the  word  "if  was  used 
in  describing  the  need  for  girth  welds. 
The  conunenter  stated  that  they  should 
know  if  it  is  needed. 

Response:  The  NRC  agrees  with  the 
comment.  The  SAR  drawings  indicate 
that  both  seam  and  girth  welds  will  be 
used  to  fabricate  the  TSC.  The  SER  has 
been  modified  accordingly. 

Comment  1.20:  One  commenter  asked 
about  lead  slumping. 

Response:  Lead  slumping  is  a  term 
that  describes  the  metal  flow  processes 
that  can  occur  due  to  impact,  stress,  or 
softening  at  temperatures  close  to  the 
melting  point  of  lead  (e.g.,  around 
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BOOT).  This  phenomenon  would  only 
be  a  concern  for  the  lead  that  is  in  the 
annulus  of  the  transfer  cask  while  the 
TSC  is  contained  inside.  When  the 
transfer  cask  is  not  being  used,  the  lead 
is  assumed  to  be  at  ambient 
temperatures.  Further,  the  calculated 
maximum  temperature  of  the  lead 
during  transfer  of  the  TSC  from  the 
spent  fuel  pool  facilities  to  the  VCC  is 
191°F  under  the  conditions  the 
applicant  has  analyzed  in  SAR  Section 
4.4.3.  Because  this  temperature  is 
significantly  lower  than  the  melting 
temperature,  no  softening  or  flow  of 
lead  in  the  annulus  due  to  lead 
slumping  is  expected. 

Comment  1.21 :  One  commenter  asked 
how  the  fuel  debris  could  affect 
unloading  if  it  clogs  the  drain  tubes 
during  reflooding  and  stated  that  this 
issue  should  be  addressed  along  with 
the  operating  procedures  to  transfer  a 
loaded  cask. 

Response:  Fuel  debris  is  defined  in 
the  TS  and  is  handled  within  individual 
fuel  tubes  in  an  8  x  8  array  within  an 
RFA.  The  fuel  tubes  and  RFA  are 
designed  to  preclude  the  release  of  gross 
particles  to  the  canister.  Similar 
radiological  precautions  would  need  to 
be  taken  by  the  cask  user  for  both  the 
loading  and  the  unloading  evolution 
when  handling  fuel  debris.  The 
technical  basis  for  the  development  of 
site-specific  operating  procediu-es  for 
transferring  a  loaded  canister  to  the 
NAC-STC  for  transport  have  been 
approved  for  Certificate  of  Compliance 
No.  71-9235. 

Summary  of  Final  Revisions 

As  a  result  of  the  staffs  response  to 
public  comments,  or  to  rectify  issues 
identified  during  the  comment  period, 
the  following  items  in  the  TSs  have 
been  modified:  (1)  TS  Design  Feature 
Section  4.4.6  (see  conunents  H.2,  H.3, 
H.4  and  H.5);  (2)  TS  LCO  3.1.5  (see 
comments  H.7  and  H.IO);  (3)  TS  LCO 
3.1.6  (see  comments  H.9  and  H.ll);  and 
(4)  TS  Table  3-1 ,  Canister  Limits  (see 
comment  H.13).  In  addition  TS  LCO 
3.1.1  was  deleted  (see  comments  G.3, 
G.7  and  H.6)  and  TS  3.1.10  was  added 
(see  comment  G.5).  The  staff  has  also 
updated  the  CoC,  including  the  addition 
of  explicit  conditions  governing 
acceptance  tests  and  maintenance 
program,  approved  contents,  and  design 
features,  and  has  removed  the  bases 
section  from  the  TSs  attached  to  the  CoC 
to  ensure  consistency  with  NRC's  format 
and  content. 

The  title  of  the  SAR  has  been  revised 
to  delete  the  revision  number  so  that  in 
the  final  rule  the  title  of  the  SAR  is 
"Final  Safety  Analysis  Report  for  the 
NAC  Multi-Purpose  Canister  (NAC- 


MPC)  System."  The  staff  has  also 
modified  the  rule  language  by  changing 
the  word  "certification"  to  "certificate". 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30, 1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA),  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procediu'e  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51 ,  the  NRC  has 
determined  that  this  rule  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
therefore,  an  enviromnental  impact 
statement  is  not  required.  This  final  rule 
adds  an  additional  cask  to  the  list  of 
approved  spent  fuel  storage  casks  that 
power  reactor  licensees  can  use  to  store 
spent  fuel  at  reactor  sites  without 
additional  site-specific  approvals  from 
the  Commission.  The  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  are  available  for  inspection  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC.  Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Merri  Horn, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)  415-8126,  e-mail 
mlhl@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 


and  Budget,  approval  number  3150- 
0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  niunber, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  final  rule, 
the  NRC  is  adding  the  NAC-MPC  cask 
system  to  the  list  of  NRC-approved  cask 
systems  for  spent  fuel  storage  in  10  CFR 
72.214.  This  action  does  not  constitute 
the  establishment  of  a  standard  that 
establishes  generally-applicable 
requirements. 

Regulatory  Analysis 

On  July  18.  1990  (55  FR  29181),  the 
Commission  issued  an  amendment  to  10 
CFR  Part  72.  The  amendment  provided 
for  the  storage  of  spent  nuclear  fuel  in 
cask  systems  with  designs  approved  by 
the  NRC  under  a  general  license.  Any 
nuclear  power  reactor  licensee  can  use 
cask  systems  with  designs  approved  by 
the  NRC  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  the  spent 
fuel  is  stored  under  the  conditions 
specified  in  the  cask's  CoC,  and  the 
conditions  of  the  general  license  are 
met.  In  that  rule,  four  spent  fuel  storage 
casks  were  approved  for  use  at  reactor 
sites  and  were  listed  in  10  CFR  72.214. 
That  rule  envisioned  that  storage  casks 
certified  in  the  future  could  be  routinely 
added  to  the  listing  in  10  CFR  72.214 
through  the  rulemaking  process. 
Procedures  and  criteria  for  obtaining 
NRC  approval  of  new  spent  fuei  storage 
cask  designs  were  provided  in  10  CFR 
Part  72,  Subpart  L. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  new  design 
and  issue  a  site-specific  Ucense  to  each 
utility  that  proposes  to  use  the  casks. 
This  alternative  would  cost  both  the 
NRC  and  utilities  more  time  and  money 
for  each  site-specific  license. 
Conducting  site-specific  reviews  would 
ignore  the  procedures  and  criteria 
cvurently  in  place  for  the  addition  of 
new  cask  designs  that  can  be  used  under 
a  general  license,  and  would  be  in 
conflict  with  NWPA  direction  to  the 
Commission  to  approve  technologies  for 
the  use  of  spent  fuel  storage  at  the  sites 
of  civilian  nuclear  power  reactors 
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number  of  small  entities.  This  rule 
affects  only  the  licensing  and  operation 
of  nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and  NAC. 
The  companies  that  own  these  plants  do 
not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  rule 
because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backhts  as  defined  in  the  backfit 
rule.  Therefore,  a  backfit  analysis  is  not 
required. 

List  of  Subjects  10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs,  Nuclear  materials. 
Occupational  safety  and  health, 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
hiel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

a.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69. 
81.  161.  182,  183,  184,  186.  187,  189,  68  Stat. 
929.  930.  932.  933,  934.  935,  948.  953.  954. 
955.  as  amended,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095.  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237.  2238.  2282):  sec.  274,  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021):  sec.  201.  as  amended.  202,  206, 
88  Stat.  1242,  as  amended,  1244.  1246  (42 
U.S.C.  5841.  5842,  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  lOd- 
48b.  sec.  7902. 10b  Stat.  31b3  (42  U.S.C. 
5851):  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332):  sees.  131.  132.  133.  135, 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229,  2230, 
2232,  2241,  sec.  148,  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152. 
10153.  10155.  10157,  10161.  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c).(d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425.  96  Stat.  2230 


(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  see.  145(g).  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  see.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  see.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

b.  In  §  72.214.  Certificate  of 
Compliance  1025  is  added  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1025. 

SAR  Submitted  by:  NAC 
International. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  NAC  Multi-Purpose 
Canister  System  {NAC-MPC  System). 

Docket  Number:  72-1025 

Certificate  Expiration  Date:  April  10, 
2020. 

Model  Number:  NAC-MPC. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Cari  I.  Paperiello, 

Acting  Executive  Director  for  Operations. 
[FR  Doc.  00-5588  Filed  3-8-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-06-AD;  Amendment 
39-11619;  AD  2000-05-10] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90-85B  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
GE90-85B  series  turbofan  engines.  This 
action  requires  removing  from  service 
aft  mount  whiffletrees  prior  to  reaching 
a  new  cyclic  life  limit,  and  replacing 
with  serviceable  parts.  This  amendment 
is  prompted  by  a  reassessment  of  the 
low  cycle  fatigue  capability  of  the 
engine  mount  system  due  to  an  increase 
in  engine  and  propulsion  system 
weight.  The  actions  specified  in  this  AD 
are  intended  to  prevent  aft  mount 
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whiffletree  failure,  which  if  it  occurred 
with  other  critical  aft  mount  component 
failures,  could  possibly  result  in  an 
engine  mount  system  failure,  and 
separation  of  the  engine  from  the 
aircraft. 

DATES:  Effective  April  7,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  8,  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-06-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Golinski,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  781-238-7135,  fax 
781-238-7199. 

SUPPLEMENTARY  INFORMATION:  General 
Electric  Company  (GE),  the 
manufacturer  of  GE90-85B  series 
turbofan  engines,  has  recently 
reassessed  the  low  cycle  fatigue  (LCF) 
capability  of  the  engine  mount  system 
due  to  an  increase  in  engine  and 
propulsion  system  weight.  The  analysis 
indicates  a  reduction  in  the  LCF  life  for 
aft  mount  whiffletree,  part  number  (P/N) 
1692M12G02.  Prior  to  completing  the 
assessment  for  the  engine  weight  and 
propulsion  system  weight  increase, 
there  was  no  life  limit  for  the  aft  mount 
whiffletree,  P/N  1692M12G02,  in 
Chapter  5,  Airworthiness  Limitations 
Section,  of  the  Engine  Manual  for  GE90- 
85B  engines  because  the  calculated  LCF 
life  value  was  greater  than  the  aircraft 
life.  Chapter  5  has  now  been  revised  to 
include  a  new  life  limit  for  the  aft 
mount  whiffletree,  P/N1692M12G02,  of 
18,000  cycles-since-new  (CSN).  An  aft 
mount  whiffletree  failure,  which  if  it 
occurred  with  other  critical  aft  mount 
component  failures,  could  possibly 
result  in  an  engine  mount  system 
failure,  and  separation  of  the  engine 
from  the  aircraft. 

New  Components 

GE  has  developed  improved  aft  mount 
whiffletrees  that  are  eligible  for 
installation  on  all  GE90  engine  models 
and  do  not  have  a  life  limit.  The 
majority  of  GE90  engines  in  revenue 
service  incorporate  one  of  these 
improved  wiffletrees. 


No  Domestic  Engines 

The  FAA  estimates  that  there  are  only 
3  engines  in  revenue  service  that 
contain  the  aft  mount  whiffletree,  P/N 
1692M12G02,  and  that  none  of  these  are 
installed  on  aircraft  of  US  registry'. 

Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  aft  mount  whiffletree  failure. 
This  AD  requires  removing  from  service 
aft  moimt  whiffletrees  prior  to 
accumulating  18,000  CSN.  and 
replacing  with  serviceable  parts. 

Immediate  Adoption 

There  are  currently  no  domestic 
operators  of  this  engine  model  with  the 
affected  component  installed. 
Accordingly,  a  situation  exists  that 
allows  the  immediate  adoption  of  this 
regulation.  Notice  and  opportunity  for 
prior  public  comment  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  v^rritten  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
to  the  address  specified  under  the 
caption  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  thefr  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-06-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federahsm  implications  under 
Executive  Order  (EO)  No.  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  EO  No.  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  ff  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-05-10    General  Electric  Company: 

Amendment  39-11619.  Docket  2000- 

NE-06-AD. 
Applicability:  General  Electric  Company 
(GE)  GE90-85B  series  turbofan  engines,  with 
aft  mount  whiffletrees.  part  number  (P/N) 
1692M12G02,  installed.  These  engines  are 
installed  on  but  not  limited  to  Boeing  777 
series  airplanes. 
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which  if  it  occurred 
mount  component  fai 
result  in  an  engine 
separation  of  the  engifee 
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New  Life  Limit 

(a)  Remove  from  set  vice  aft  mount 
whiffletrees,  P/N  1692  M12G02,  before 
accumulating  18,000  (  ycles-since-new,  and 
replace  with  serviceal  le  parts. 

(b)  Except  for  the  pi  ovisions  of  paragraph 
(c)  of  this  AD,  no  aft  r  lount  whiffletrees,  P/ 
N  1692M12G02,  may   emain  in  service 
beyond  the  new  life  li  iiit  stated  in  paragraph 
(a)  of  this  AD. 
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Alternative  Methods 
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(d)  This  amendmen 
April  7,  2000 

Issued  in  Burlingto  > 
March  1.2000. 
Diane  S.  Romanosky 

yAcfj'ng  Manager.  Engi 
Directorate,  Aircraft 
IFR  Doc.  00-5582  Fil 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-SW-76-AD;  Aniendment 
39-11620;  AD  2000-05-11] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA.315B,  SA.316B, 
SA.316C,  SA  31 8B,  SA  31 8C,  SA.319B, 
SE  31 3B,  SE  3130,  SE.3160,  and  SA 
3180  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  France  Model 
SA.315B,  SA.316B,  SA.316C.  SA  318B, 
SA  318C,  SA.319B,  SE  313B.  SE  3130. 
SE.3160,  and  SA  3180  helicopters  that 
have  certain  tail  rotor  blades  (blades) 
installed.  This  action  requires  reducing 
the  service  life  of  those  blades  to  400 
hours  time-in-service  (TIS).  This 
amendment  is  prompted  by  the 
discovery  that  10  blades  were 
manufactured  incorrectly.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  a  blade  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Effective  March  24,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  8,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-76- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  T-exas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  ASW-111, 
2601  Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5116,  fax 
(817) 222-5961. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  France  Model  SA.315B, 
SA.316B,  SA.316C,  SA  318B,  SA  318C, 
SA.319B,  SE  313B,  SE  3130,  SE.3160, 
and  SA  3180  helicopters.  The  DGAC 
advises  that  the  service  life  must  be 
reduced  on  the  blades  due  to  the 
discovery  of  a  non-compliance  of  blade 
cuff-stems  (blade  to  hub  attachment) 
metallurgical  structure  affecting  the 
service  life. 


These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  SA.315B,  SA.316B,  SA.316C,  SA 
318B,  SA  318C,  SA.319B,  SE  313B,  SE 
3130,  SE.3160,  and  SA  3180  helicopters 
of  the  same  type  designs  registered  in 
the  United  States,  this  AD  is  being 
issued  to  prevent  failure  of  a  blade  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  reducing 
the  service  life  of  certain  serial- 
numbered  blades,  part  number 
3160S34. 11.000.00,  to  400  hours  TIS. 
The  short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 
helicopter.  Therefore,  retiring  the  blades 
from  use  upon  reaching  400  hours  TIS 
is  required  prior  to  further  flight  and 
this  AD  must  be  issued  immediately. 

None  of  the  Model  SA.315B,  SA.316B, 
SA.316C,  SA  318B,  SA  318C,  SA.319B, 
SE  313B,  SE  3130,  SE.3160,  and  SA 
3180  helicopters  affected  by  this  action 
are  on  the  U.S.  Register.  All  helicopters 
included  in  the  applicability  of  this  rule 
are  operated  by  non-U. S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject 
helicopters  are  imported  and  placed  on 
the  U.S.  Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
only  a  few  minutes  to  note  the  changed 
retirement  life  in  the  maintenance 
manual,  therefore  the  cost  impact  is 
negligible. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
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less  than  30  days  after  publication  in  the 
Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  99-SW-76-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States", 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  notice 
and  public  comment  are  unnecessary  in 
promulgating  this  regulation;  therefore, 
it  can  be  issued  inunediately  to  correct 
an  unsafe  condition  in  aircraft  since 
none  of  these  model  helicopters  are 
registered  in  the  United  States.  The  FAA 
has  also  determined  that  this  regulation 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866.  It  has 


been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  ft-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  2000-05-11    Eurocopter  France: 

Amendment  39-11620.  Docket  No.  99- 
SW-76-AD. 

Applicabilitv:  Eurocopter  France  SA.315B. 
SA.316B.  SA.316C,  SA  318B.  SA  318C, 
SA.319B.  SE  313B.  SE  3130,  SE.3160,  and  SA 
3180  helicopters,  with  tail  rotor  blades,  part 
number  (P/N)  3160S34. 11.000.00.  serial 
numbers  (S/N)  23484  through  23493. 
installed,  certificated  in  any  categor>'. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  failure  of  a  tail  rotor  blade  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Remove  each  tail  rotor  blade.  P/N 
3160S34. 11.000.00.  S/N  23484  through 


23493.  upon  reaching  400  hours  time-in- 
ser\'ice  (TIS).  Replace  each  blade  with  an 
airworthy  tail  rotor  blade. 

(b)  This  AD  revises  the  Limitations  Section 
of  the  maintenance  manual  by  establishing  a 
new  life  limit  of  400  hours  TIS  for  the  tail 
rotor  blades. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  hispector. 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Croup. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
March  24.  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generate  De  L' Aviation  Civile 
(France)  AD  Tl 999-1 27-057(A);  AD  T1999- 
128-060(A):  and  AD  Tl999-129-043(A].  all 
dated  March  25.  1999  and  AD  1999-129- 
043(A).  AD  1999-127-057(A),  and  AD  1999- 
128-060(A).  all  dated  April  7.  1999. 

Issued  in  Fort  Worth.  Texas,  on  March  1, 
2000. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  00-5733  Filed  3-&-00;  8:45  am) 

BILUNG  CODE  4910-1»-U 


DEPARTME^^■  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docl(et  No.  98-CE-88-AD;  Amendment  39- 
11621;  AD  98-21-21  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Bob  Fields 
Aerocessories  Inflatable  Door  Seals 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  98-21-21, 
which  currently  requires  deactivating 
the  electric  door  seal  inflation  system 
for  all  aircraft  equipped  with  Bob  Fields 
Aerocessories  inflatable  door  seals. 
Since  issuance  of  that  AD,  the 
manufacturer  has  developed  a 
modification  that  would  allow  these 
electric  door  seal  inflation  systems  to 
remain  in  service,  and  the  Federal 
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Aviation  Administ  ation  (FAA)  has 
approved  this  mod  fication.  This  AD 
requires  incorporat  ing  this  modification 
as  a  method  of  complying  with  the 
current  AD,  and  wi  1  exclude  those 
airplanes  with  mai]  ual  door  seal 
inflation  systems  ft  am  the  AD 
requirements  of  de  activating  the 
system.  The  action ;  specified  by  this  AD 
are  intended  to  pre  vent  smoke  and  a 
possible  fire  in  the  cockpit  caused  by 
overheating  of  the  ( ilectric  door  seal 
inflation  systems.  \  i^hich  could  result  in 
passenger  injury. 
DATES:  Effective  Mi  y  1,  2000. 
ADDRESSES:  Servic(  information  that 
relates  to  this  AD  r  lay  be  obtained  from 
Bob  Fields  Aerocessories,  340  East 
Santa  Maria  St.,  Sa  ita  Paula,  California 
93060;  telephone:  (805)  525-6236; 
facsimile:  (805)  52!  -5286.  This 
information  may  afco  be  examined  at 
the  Federal  Aviatic  n  Administration 
(FAA),  Central  Reg  on,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-88-AD,  901  Locust, 


Room  506,  Kansas 


"itv.  Missouri  64106. 


INFORI  DATION  i 


FOR  FURTHER 

George  Y.  Mabuni 
FAA.  Los  Angeles 
Office,  3960 
Lakewood,  Califorii 
(562)627-5341; 
5210. 


CONTACT: 

Aerospace  Engineer, 
Vircraft  Certification 
Parampunt  Boulevard, 

ia  90712;  telephone: 
imile:  (562)  627- 


fa(  s 


SUPPLEMEfTTARY  INF  ORMATION 

Events  Leading  to  the  Issuance  of  This 
AD 


(src) 


-21, 


A  proposal  to 
Federal  Aviation 
part  39)  to  include 
apply  to  all  aircraf 
Fields  Aerocessorif  s 
seals  that  are  i 
with  either  the 
Type  Certificate 
approval  was  publ 
Register  as  a  notic( 
rulemaking  (NPRN  ) 
(64  FR  58359).  The 
revise  AD  98-2 1- 
10844  (63  FR  55321 
AD  98-21-21  curri 
activating  the 
system,  fabricating 
placard  specifying 
inoperative,  and  i 
AD  into  the 
airplane  flight 

AD  98-21-21  o 
aircraft  equipped 
Aerocessories  i 
this  in  mind,  the 
has  the  option  of 


anlend  part  39  of  the 
R3gulations{14CFR 
an  AD  that  would 
equipped  with  Bob 
inflatable  door 
nsta  led  in  accordance 
apf  licable  Supplemental 
or  through  field 
shed  in  the  Federal 
of  proposed 
on  October  29,  1999 
NPRM  proposed  to 
,  Amendment  39- 
October  15,  1998). 
ntly  requires  de- 
eleclric  door  seal  inflation 
and  installing  a 
that  the  system  is 
r  serting  a  copy  of  the 
Limita  tions  Section  of  the 
maqual  (AFM). 

applies  to  those 
\i'ith  the  Bob  Fields 
nfli  table  door  seals.  With 
o  ivner/operator  also 
r  jmoving  all 


provisions  of  the  Bob  Fields 
Aerocessories  inflatable  door  seals 
installation,  and  installing  original 
equipment  manufacturer  door  seals  or 
an  FAA-approved  equivalent  that  is  of 
different  design  than  the  referenced  Bob 
Fields  Aerocessories  inflatable  door 
seals. 

The  NPRM  proposed  to  retain  the 
requirements  of  the  existing  AD,  would 
exclude  those  airplanes  incorporating  a 
manual  inflatable  door  seal  system  from 
the  system  de-activation  requirements, 
and  would  provide  the  option  of 
incorporating  one  of  the  modifications 
referenced  in  Bob  Fields  Aerocessories 
Service  Bulletin  No.  BFA-001,  Date: 
November  3, 1998,  as  a  method  of 
accomplishing  the  AD: 

The  NPRM  was  the  result  of  the 
manufacturer  developing  a  modification 
that  would  allow  these  electric  door  seal 
inflation  systems  to  remain  in  service, 
and  the  Federal  Aviation 
Administration  (FAA)  approved  this 
modification. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  does  not  know  the  number 
of  aircraft  that  have  the  affected  electric 
door  seal  inflation  systems  installed. 
The  FAA  estimates  that  it  will  take 
approximately  3  workhours  per  airplane 
to  accomplish  the  optional 
modifications  that  will  allow  these 
systems  to  be  put  back  in  service,  at  an 
average  labor  rate  of  approximately  $60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  optional  modification 
in  this  document  on  U.S.  operators  is 
estimated  to  be  $180  per  airplane 
aircraft  equipped  with  Bob  Fields 
Aerocessories  inflatable  door  seals. 


Regulatory  Impact 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this  final  rule 
does  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive,  (AD) 
98-21-1,  Amendment  3910844  (63  FR 
55321,  October  15,  1998),  and  adding  a 
new  AD  to  read  as  follows: 

98-21-21  Rl  Bob  Fields  Aerocessories: 

Amendment  3911621;  Docket  No.  98- 
CE-88-AD:  Revises  AD  98-21-21. 
Amendment  39-10844. 
Applicability:  Electric  inflatable  door  seals, 
installed  either  in  accordance  with  the 
applicable  supplemental  type  certificate 
(STC)  or  through  field  approval,  that  are 
installed  on,  but  not  limited  to,  the  following 
aircraft: 
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Affected 
STC 


Make  and  model  aircraft  affected 


SA3735NM 
SA4136WE 

SA2226NIVI 
SA3736NM 
SA4177WE 
SA4212WE 

SA4283WE 
SA4284WE 
SA4285WE 

SA4286WE 


SA4287WE 
SA4180WE 

SA4184WE 

SA4239WE 
SA4240WE 
SA4282WE 
SA4178WE 
SA4234WE 
SA4179WE 
SA4235WE 
SA4236WE 


SA4237WE 
SA4238WE 
SA4385WP 
SA4288WE 

SA2511NM 
SA2510NM 
SA4316WE 


Cessna  Models  170,  170A,  and  170B  Airplanes. 

Cessna  Models  310,  310A,  310B,  310C,  310D,  310F,  310G,  310H,  3101,  310J,  310K,  310L,  310N,  310P,  310Q,  310R.  T310P. 

T310Q,  and  T310R  Airplanes. 
Cessna  Models  P210N  and  P210R  Airplanes. 

Cessna  Models  185,  185A,  185B,  185C,  185D,  A185E,  and  A185F  Airplanes. 
Cessna  Models  1 75,  1 75A,  1 758,  and  1 75C  Airplanes. 
Cessna  Models  210,  210A,  2108,  210C,  210D,  210E,  210F,  210G,  210H,  210J,  210K,  210L,  210M,  210N,  T210F,  T210G,  T210H, 

T210J,  T210K,  T210L,  T210M,  T210N,  210-5  (205),  and  210-5A  (205A)  Airplanes. 
Cessna  Models  172,  172A,  1728,  172C,  172D,  172E,  172F,  172G,  172H,  1721,  172K,  172L,  172M,  and  172N  Airplanes. 
Cessna  Models  180,  180A,  1808,  180C,  180D,  180E,  180F,  180G,  180H,  180J,  and  180K  Airplanes. 
Cessna  Models  182,  182A,  1828,  182C,  182D,  182E,  182F,  182G,  182H,  182J,  182K,  182L.  182M,  182N,  182P,  182Q,  R182.  and 

TR182  Airplanes. 
Cessna  Models  206,  P206.  P206A,  P2068,  P206C,  P206D,  P206E,  TP206A,  TP206B,  TP206C,  TP206D,  TP206E,  U206.  U206A, 

U2068,  U206C,  U206D,  U206E,  U206F,  U206G,  TU206A,  TU206B,  TU206C,  TU206D,  TU206E,  TU206F.  and  TU206G  Air- 
planes. 
Cessna  Models  320,  320A,  3208,  320C,  320D,  320E,  320F,  and  320-1  Airplanes. 
Raytfieon  (Beech)  Models  H35,  J35,  K35,  M35,  N35,  P35,  S35,  V35,  V35A,  V35B,  35-33,  35-A33,  35-B33,  35-C33,  3&-C33A, 

E33,  E33A,  E33C,  F33,  F33A,  F33C,  G33,  36,  A36,  A36TC,  and  B36TC  Airplanes 
Raytfieon  (Beecfi)  Models  95,  895,  B95A,  E95,  95-55.  9&-A55,  95-855,  95-855A,  95-B55B,  95-C55,  D55,  E55,  56TC,  58,  and 

58A  Airplanes. 
Raytfieon  (Beecfi)  Models  58P,  58PA,  58TC,  and  58TCA  Airplanes. 

Raytfieon  (Beecfi)  Models  50,  850,  C50,  D50,  D50A,  D50B,  D50C,  D50E,  D50E-5990,  E50,  F50,  G50,  H50,  and  J50  Airplanes. 
Raytfieon  (Beech)  Models  35,  A35,  835.  C35,  D35,  E35,  F35,  G35,  and  35R  Airplanes. 
Mooney  Models  M20,  M20A,  M20C,  M20D,  M20E,  M20F,  M20G,  M20J,  and  M20K  Airplanes. 
The  New  Piper  Aircraft,  Inc.  (Piper)  Models  PA-34-200,  PA-34-200T,  and  PA-34-220T  Airplanes. 
Piper  Models  PA-24,  PA-24-250,  PA-24-260,  and  PA-24-400  Airplanes. 
Piper  Models  PA-44-180  and  PA-44-180T  Airplanes. 
Piper  Models  PA-28-140,  PA-28-150,  PA-28-160,  PA-28-180,  PA-28-235,  PA-28-151,  PA28-181,  PA-28-161.  PA-28-236. 

PA-28-201T,  PA-28S-160,  PA-28S-180,  PA-28R-180,  PA-28R-200,  PA-28R-201.  PA-28R-201T,  PA-28RT-201.  and  PA- 

28RT-201T  Airplanes. 
Piper  Models  PA-23,  PA-23-160,  PA-23-235.  PA-23-250,  and  PA-E23-250  Airplanes. 
Piper  Models  PA-30,  PA-39,  and  PA-40  Airplanes. 
Piper  Models  PA-31,  PA-31-300,  PA-31-325,  and  PA-31-350  Airplanes. 
Piper  Models  PA-32-260,  PA-32-300,  PA-32S-300,  PA-32-301,  PA-32-301T,  PA-32R-300.  PA-32R-301,  PA-32R-301T.  PA- 

32RT300,  and  PA-32RT-300T  Airplanes. 
Bellanca  Models  17-30,  17-31,  and  17-31TC  Airplanes. 
Bellanca  Models  17-30A,  17-31  A,  and  17-31ATC  Airplanes. 
Wing  Aircraft  Company  Model  D-1  Airplanes. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision  that  has  the  affected  inflatable  door 
seals  installed,  regardless  of  whether  it  has 
been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  requirements  of  this  AD. 
For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  smoke  and  a  possible  fire  in  the 
cockpit  caused  by  overheating  of  the  electric 
door  seal  inflation  systems,  which  could 
result  in  passenger  injury,  accomplish  the 
following: 

(a)  Prior  to  further  flight  after  October  30, 
1998  (the  effective  date  of  AD  98-21-21). 
deactivate  the  electric  door  seal  inflation 
system  by  accomplishing  the  following: 

(1)  Disconnect  the  battery. 


(2)  Locate  the  air  pump  and  identify  the 
power  wire  to  the  air  pump. 

(3)  Trace  the  power  wire  to  its  connection 
to  the  airplane's  original  electrical  power 
system.  Disconnect  the  power  wire  at  its 
attachment  to  the  airplane's  electrical  power 
system  and  stow  the  wire  end. 

(4)  For  non-pressurized  airplanes,  fabricate 
a  placard  that  incorporates  the  following 
words  utilizing  letters  that  are  at  least  0.10- 
inch  in  height,  and  install  this  placard  on  the 
instrument  panel  within  the  pilot's  clear 
view: 

"ELECTRIC  DOOR  SEAL  INFLATION 
SYSTEM  INOPERATIVE" 

(5)  For  pressurized  airplanes  or  for 
airplanes  that  do  not  have  an  operating 
manual  door  seal  inflation  system,  fabricate 
a  placard  that  incorporates  the  following 
words  utilizing  letters  that  are  at  least  0.10- 
inch  in  height,  and  install  this  placard  on  the 
instrument  panel  within  the  pilot's  clear 
view: 

"ELECTRIC  DOOR  SEAL  INFLATION 
SYSTEM  INOPERATIVE.  THIS  AIRPLANE 
CAN  ONLY  BE  OPERATED  IN 
UNPRESSURIZED  FLIGHT  " 

(6)  Reconnect  the  battery  before  returning 
to  service. 

(b)  Prior  to  further  flight  after  October  30, 
1998  (the  effective  date  of  AD  98-21-21). 


insert  a  copy  of  this  AD  into  the  Limitations 
Section  of  the  airplane  flight  manual  (AFM). 

Note  2:  The  prior  to  further  flight 
compliance  time  of  paragraphs  (a)  and  (b)  of 
this  AD  is  being  retained  fi-om  AD  98-21-21. 
The  only  substantive  difference  between  this 
AD  and  AD  98-21-21  is  the  addition  of  the 
alternative  method  of  compliance  referenced 
in  paragraph  (c)  of  this  AD. 

Note  3:  This  AD  only  applies  to  those 
aircraft  equipped  with  the  Bob  Fields 
Aerocessories  inflatable  door  seals.  With  this 
in  mind,  the  owner/operator  also  has  the 
option  of  removing  all  provisions  of  the  Bob 
Fields  Aerocessories  inflatable  door  seals 
installation,  and  installing  original 
equipment  manufacturer  door  seals  or  an 
FAA -approved  equivalent  that  is  of  a 
different  design  than  the  referenced  Bob 
Fields  Aerocessories  inflatable  door  seals. 

(c)  One  of  the  following  actions  may  be 
accomplished  as  an  alternative  method  of 
compliance  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD.  No  further 
action  is  required  by  this  AD  as  long  as  one 
of  these  configurations  remains  incorporated 
on  the  aircraft. 

(1)  Modify  the  electric  door  seal  inflation 
system  in  accordance  with  the  procedures  in 
Bob  Fields  Aerocessories  Service  Bulletin 
No.  BFA-001,  Dale:  November  3.  1998;  or 
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Issued  in  Kansas  CJtv,  Missouri,  on  March 
2.  2000. 

Michael  Gallagher, 
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Certification  Sen'ice 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Use  of  Electronic  ISignatures  of 
Customers,  Participants  and  Clients  of 
Registrants 

agency:  Commod 
Commission. 
action:  Final  rule 


summary:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  adopting  new  rules  allowing 
the  use  of  electronic  signatures  of  lieu 
of  handwritten  signatures  for  certain 
purposes  under  the  Commission's 
rules. '  This  action  is  part  of  the 
Commission's  ongoing  efforts  to 
facilitate  the  use  of  electronic 
technology  and  media  in  the  futures 
industry. 

EFFECTIVE  DATE:  March  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  P.  Patent,  Associate  Chief 
Counsel,  or  Christopher  W.  Cummings, 
Special  Counsel,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  Telephone  (202) 
418-5430. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

A.  Background 

On  August  30,  1999,  the  Commission 
published  for  comment  proposed  rules 
to  permit  futures  commission  merchants 
("FCMs"),  introducing  brokers  ("IBs"), 
commodity  pool  operators  ("CPOs")  and 
commodity  trading  advisors  ("CTAs")  to 
accept  electronic  signatures  from  their 
customers,  pool  participants  and 
advisory  clients,  as  the  case  may  be,  in 
lieu  of  manual  signatures  in  each  of 
those  instances  where  the  Commission's 
rules  require  those  registrants  to  obtain 
a  signature  on  a  document  (the 
"Proposing  Release"). ^  As  noted  in  the 
Proposing  Release,  this  rulemaking  was 
prompted  by  a  request  to  interpret 
Commission  rules  to  permit  an  FCM  to 
accept,  in  lieu  of  a  prospective 
customer's  manually  signed,  paper 
acknowledgment  that  he  received  and 
understood  the  risk  disclosure  statement 
specified  in  Rule  1.55,  an  electronic 
mail  message  to  that  effect  on  which  the 
customer  has  typed  his  name.  In 
considering  that  request  the 
Commission  determined  that  customers 
of  FCMs  and  IBs,  as  well  as  commodity 
pool  participants  and  clients  of  CTAs, 
should  be  permitted  to  use  electronic 
signatures  in  those  instances  where 
Commission  rules  require  the 
customer's  (or  participant's  or  client's) 
manual  signature.  In  furtherance  of  this 
determination,  the  Commission 
proposed  defining  the  term  "electronic 
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signature"  in  new  Rule  1.3(tt)  ^  and 
authorizing  the  use  of  electronic 
signatures  in  new  Rule  1,4. 

The  Proposing  Release  recounted  in 
some  detail  various  provisions  of  the 
Commission's  rules  that  require 
registrants  to  obtain  a  signature,''  and  it 
noted  that  the  actual  steps  taken  to  open 
an  account  (including  the  signing  of  the 
actual  account  agreement  between  a 
futures  broker  and  its  customer)  are  not 
directly  covered  by  Commission  rules.^ 
Rather,  as  the  Proposing  Release 
explained,  Commission  rules  address  a 
number  of  ancillary  aspects  of  the 
account  opening  process  (including,  for 
example,  a  signed  acknowledgment  of 
the  receipt  of  a  required  disclosure).  The 
Proposing  Release  also  described  efforts 
then  pending  in  Congress  and  elsewhere 
to  enact  a  legislative  framework  for  the 
use  of  electronic  and  digital  signatures 
in  commercial  and  governmental 
transactions.*^ 

B.  The  Commenters 

The  Commission  received  five 
comment  letters  in  response  to  the 
Paperwork  Release;  two  from  futiures 
industry  trade  organizations;  one  from  a 
registered  futures  association;  one  from 
a  registered  FCM,  and  one  from  a 
corporate  group  including  FCMs  and 
CPOs.  Although  all  of  the  commenters 
strongly  agreed  with  the  general  intent 
of  the  rulemaking,  each  took  issue  with 
various  aspects  of  the  proposal. 

II.  Response  to  the  Comments  Received 

A.  General 

All  of  the  commenters  supported  the 
proposed  rulemaking  in  concept.  They 
saw  the  proposal  as  a  worthy  effort  to 
keep  pace  with  technological 
developments.  Two  commenters 
suggested  that  the  Commission  pare 
down  the  proposed  rule  to  a  definition 
and  a  general  authorization  to  use 
electronic  signatures.  Another 
suggestion  was  to  withdrawn  the 
rulemaking  and  issue  an  advisory  in  its 
stead.  As  detailed  below,  the 
Commission  has  determined  to  adopt 
the  proposed  definition  of  the  term 
"electronic  signature"  in  Rule  1.3(tt) 


'  Commission  rules  referred  to  herein  are  found 
at  17CFRCh.  1(1999). 

^  "Use  of  Electronic  Signatures  by  Customers, 
Participants."  64  FR  47151  (August  30.  1999). 
Readers  may  review  the  text  of  the  Proposing 
Release  in  the  Federal  Register  or  at  the 
Commission's  Internet  web  site  (http:// 
www.cftc.gov). 


3  Rule  1 .3  contains  definitions  of  terras  generally 
applicable  under  the  Commission's  rules. 

*  See  64  FR  47151  at  47152-47153. 

'See  64  FR  47151  at  47152. 

0  Since  the  publication  date  of  the  Proposing 
Release,  the  United  States  Senate  and  the  House  of 
Representatives  have  each  passed  bills  aimed  in 
whole  or  in  part  at  facilitating  the  use  of  electronic 
signatures.  The  Senate  passed  S.  761  November  19. 
1999,  and  the  House  passed  H.R.  1714  on  November 
9.  1999.  H.R.  1714  has  been  received  by  the  Senate 
and  was  referred  to  the  Senate  Committee  on 
Commerce,  Science  and  Transportation  on 
November  19.  1999.  Neither  bill  has  been  enacted 
into  law. 
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essentially  as  proposed,  and  to  adopt  a 
streamlined  version  of  proposed  Rule 
1.4. 

B.  Rule  1.3(tt) — Definition  of  Electronic 
Signature 

The  proposed  definition  tracked  the 
definition  used  in  the  Uniform 
Electronic  Transactions  Act.''  Four  of 
the  five  commenters  mentioned  the 
proposed  definition,  and  all  of  them 
endorsed  it.  Accordingly,  the 
Commission  is  adopting  Rule  1.3(tt) 
substantially  as  proposed." 

C.  Rule  1.4 — Use  of  Electronic 
Signatures 

1 .  Proposed  Paragraph  (a) 

As  proposed.  Rule  1.4(a)  would  have 
provided  that,  for  purposes  of 
Commission  rules,  an  FCM,  IB,  COP  or 
CTA  could  accept  an  electronic 
signatxue  in  lieu  of  a  handwritten 
signature  wherever  Commission  rules 
require  that  a  document  be  signed  by  a 
customer,  pool  participant  or  advisory 
client,  if  the  registrant  elects  generally 
to  accept  electronic  signatures.  The 
general  permission  to  accept  electronic 
signatures  would  been  qualified  by  the 
caveat  that  an  electronic  signatiure  must 
comply  with  applicable  Federal  law  and 
any  standards  the  Conunission  may 
adopt  or  guidance  its  staff  may  issue.  It 
would  have  been  further  qualified  by 
the  requirement  that  registrants  adopt 
and  utilize  reasonable  safeguards, 
including  at  least  safeguards  to  verify 
that  an  electronic  signature  is  being 
used  by  the  person  it  purports  to 
identify,  that  the  electronically-signed 
record  will  not  be  subsequently  altered, 
and  that  no  changes  or  errors  occur  in 
the  electronic  signature. 

The  commenters  acknowledged  the 
need  for  reasonable  safeguards  in 
connection  with  the  use  and  processing 
of  electronic  signatures,  but  they 
expressed  the  belief  that  nature  and 
specifies  of  the  safeguards  should  be  left 
up  to  the  registrant  and  not  spelled  out 
in  a  rule.  One  commenter  further  stated 
that  an  express  requirement  that 
electronic  signatures  comply  with 
applicable  Federal  law  amounted  to 
unnecessarily  prescribing  procediual 
safeguards. 


'  At  its  annual  meeting  held  July  23-30.  1999.  the 
National  Conference  of  Commissioners  of  Uniform 
State  Laws  approved  and  recommended  for 
adoption  by  all  of  the  states  the  Uniform  Electronic 
Transactions  Act. 

*  In  order  for  the  definition  of  the  term  "electronic 
signature"  in  the  rule  to  conform  to  the  definition 
in  the  Uniform  Electronic  Transactions  Act  (as 
approved  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws),  the 
language  "intent  to  sign  the  record"  is  being 
substituted  in  the  rule  for  the  proposed  language 
"intent  of  signing  the  record." 


After  considering  the  comments,  the 
Commission  has  determined  not  to 
adopt  in  Rule  1.4(a)  the  proposed 
requirements  that  the  safeguards 
adopted  and  utilized  by  registrants  must 
include  measures  to  verify  that  the 
electronic  signatm-e  is  that  of  the  person 
purporting  to  use  it,  and  measures  to 
detect  changes  or  errors  in  a  person's 
electronic  signature.  The  rule  as 
adopted  retains,  however,  the  proposed 
requirement  to  comply  with  applicable 
Federal  law  and  includes  a  requirement 
to  comply  with  other  Commission 
rules.3  The  rule  as  adopted  also  retains 
a  lequirement  for  safeguards  to  prevent 
subsequent  alteration  of  an 
electronically-signed  record.  The 
Commission  believes  that  the  reference 
to  Federal  law  is  an  appropriate  deferral 
to  the  end  product  of  the  pending  efforts 
in  Congress  to  produce  legislation 
covering  electronic  signatures  (and 
electronic  commerce  in  general),  as  well 
as  a  signal  to  registrants  that  other 
statutory  and  regulatory  provisions  may 
affect  the  use  of  electronic  signatures. 
Intact  preservation  of  signed  records 
(whether  electronically  or  meuiually 
signed)  is  required  by  the  recordkeeping 
requirements  included  in  the 
Commission's  rules. i"  Placing  a  paper 
document  in  a  safe  place  is  generally 
adequate  to  allow  such  authorized 
persons  as  Commission  representatives 
to  review  the  document  at  a  later  date 
as  may  be  necessary.  Electronic 
documents  may  require  different 
measures  to  ensiu^e  that  they  can  be 
retrieved  and  reviewed  in  the  future. 
Thus,  while  the  requirement  to  preserve 
and  retain  specified  electronically- 
signed  records  is  the  same  as  for 
manually-signed  dociunents,  the 
manner  in  which  registrants  carry  it  out 
will  vary — with  the  particular  measiues 
being  left  up  to  the  registrant. 

2.  Proposed  Paragraph  (b) 

Proposed  Rule  1.4(b)  would  have 
required  that  registremts  accepting 
electronic  signatures  from  customers, 
pool  participants  or  advisory  clients 
clearly  disclose  to  them  that  although  an 
electronic  signature  is  sufficient  for 
piu-poses  of  the  Commodity  Exchange 
Act  (the  "Act")  '^  and  Commission 
rules,  it  may  not  be  sufficient  for 
purposes  of  other  Federal  or  state  laws 
or  regulations.  The  commenters 
unanimously  disapproved  of  this 
proposed  requirement  on  a  variety'  of 


"  In  the  proposed  rule,  the  Commission  had  stated 
that  the  electronic  signature  "must  comply  with 
.  .  .  such  standards  as  the  Commission  may  adopt 
and  such  guidance  as  the  Commission's  staff  may 
provide." 

'"See,  e.g.,  Rules  1.31.  4.23  and  4.33. 

"7U.S.C.  §1  efseq.  (1994). 


grounds,  including  that  it  would  cause 
confusion,  that  it  would  tend  to 
distinguish  manual  and  electronic 
signatures  qualitatively,  that  the 
required  disclosure  would  be  subject  to 
constant  modification  and  varying  legal 
interpretations,  and  that  it  would  likely 
become  moot  in  the  foreseeable  future. 

After  considering  the  comments,  the 
Commission  has  determined  to 
eliminate  proposed  paragraph  (b)  from 
Rule  1.4  as  adopted.  The  provisions  in 
Commission  rules  that  require  the 
signature  of  a  customer,  pool  participant 
or  advisory  client  generally  do  not 
involve  the  creation  of  contractual  rights 
or  liabilities.  The  validity  of  an 
electronic  signature  in  the  context  of 
Commission  rales  is  unlikely  to  become 
an  issue  except  as  between  the 
Commission  and  the  registrant  because 
the  signature  generally  does  no  more 
than  confirm,  in  the  event  of  a 
Commission  audit  or  review  of  records, 
that  the  registrant  has  met  its  disclosure 
or  other  obligations  under  the  rules. 
Accordingly,  to  accomplish  its  aim  of 
alerting  registrants  and  their  clients  to 
the  legal  concerns  arising  fi"om  the  use 
of  electronic  signatures,  by  this  Federal 
Register  release  the  Commission  is 
strongly  urging  registrants  to  exercise 
informed  judgment  in  their  decisions  to 
accept  electronic  signatures  (including, 
as  appropriate,  consulting  legal  counsel 
or  performing  their  own  legal  research, 
as  the  case  may  be). 

Thus,  rule  1.4  as  adopted  consists  of 
a  single  paragraph  with  no  express 
requirement  that  registrants  make 
disclosures  relative  to  electronic 
signatiu-es.  Nevertheless,  in  the  exercise 
of  conscientious  business  practice, 
registrants  are  encouraged  to  provide 
information  on  the  nature  and 
significance  of  electronic  signatures, 
and  any  legal  or  practical  issues  that 
may  be  relevant  to  the  use  of  electronic 
signatures,  by  their  customers,  pool 
participants  and  advisory  clients. 
Providing  such  information  is  consistent 
with  the  registrant's  duties  of  diligent 
supervision  as  set  forth  in  Commission 
rales  (e.g.,  Rule  166.3). 

D.  Comments  Submitted  in  Response  to 
Specific  Questions  in  the  Proposing 
Release 

The  Proposing  Release  contained  a  set 
of  questions  to  elicit  public  comments 
on  issues  arising  from  and  related  to  the 
use  of  electronic  signatiu'es.  Each  of  the 
commenters  addressed  some  or  all  of 
these  questions. 

In  response  to  the  question  whether 
the  Commission  should  defer 
rulemaking  on  electronic  signatiu'es  to  a 
later  date,  all  of  the  commenters  urged 
the  Commission  to  act  promptly  to 
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confirm  registrant! '  authority  to  accept 
electronic  signatui  bs,  rather  than  wait 
for  final  Congressional  action.  The 
Commission  agree  i  that  rulemaking  in 
this  area  should  n(  t  be  delayed. 
Commenters  did  n  at  believe  that 
additional  safeguads  should  be  put  in 
place  to  establish  ( onclusively  the 
identity  of  a  user  c  f  an  electronic 
signatiire  or  to  cou  nter  any  possible  loss 
of  security  occasioned  by  switching 
from  manual  to  eh  ctronic  signatures. 
The  commenters  d  id  not  believe  that 
face-to-face  dealin  ;s  or  paper-based 
transactions  were  nherently  more 
secure  than  electrc  nic  transactions,  and 
they  did  not  belie\  e  that  electronic 
signatxires  should  )e  treated  as 
qualitatively  differ  ent  from  handwritten 
signatures.  They  si  ated  that  Commission 
rules  should  be  "N  [edium-neutral"  with 
identical  requirem  ents  applicable  to 
paper-based  and  e  ectronic  dealings. 
The  commenters  g  gnerally  saw  no  need 
for  the  imposition  of  a  waiting  period  to 
replace  the  built-ii  i  delay  that  obtains 
when  hard-copy  ai  xount  documents  are 
delivered  to  a  customer,  read,  signed 
and  returned.  The  Commission 
nonetheless  remai  is  concerned  that 
traditional  high  piessiire,  telephonic 
sales  tactics,  in  co  nbination  with  the 
ability  to  gain  imn  lediate  customer 
approval  to  begin  rading,  may  increase 
the  pressure  on  ihi  prospective 
customer.  Industr  participants  should 
therefore  exercise  :aution  when 
permitting  the  use  of  electronic 
signatures  as  part  jf  the  solicitation 
process. 

In  denying  a  ne(  d  for  the  Commission 
to  adopt  additiona  1  regulatory 
safeguards  in  this  u^ea,  a  view  with 
which  the  Commission  concm^, 
commenters  expre  ssed  the  belief  that 
registrants  will  im  pose  their  own 
prudential  control  >,  and  that  the  nature 
and  details  of  safe  >uards  and 
protections  shoulc  be  left  to  the 
discretion  of  regis  rants  exercising  their 
supervisory  proceiures.  Registrants  are 
again  reminded,  however,  that  they 
have  express  oblij  ations  under 
Commission  rules  (e.g..  Rule  166.3) 
diligendy  to  supe:  vise  the  handling  of 
all  commodity  intsrest  accounts  carried, 
operated,  advised  or  introduced  by  the 
registrant. 

Finally,  comme  [iters  were  split  on  the 
question  whether  the  Commission 
should  expressly  equire  that  the  rules 
of  self-regulatory  )rganizations 
("SROs")  be  cons  stent  with  (proposed) 
Rules  1.3(tt)  and  :  .4.  Some  commenters 
expressed  the  vie  v  that  although  SROs 
should  defer  to  th  s  Conmiission's  rules 
in  this  ares,  there  was  adequate 
opportunity  in  thi  i  process  by  which  the 
Commission  revit  ws  proposed  SRO 


rules  to  ensure  consistency  without  the 
Commission  adopting  an  express 
provision  in  its  own  rules. ^^  Other 
commenters  urged  the  Commission  to 
require  SROs  to  conform  their  rules  to 
those  of  the  Commission.  The 
Commission  has  determined  not  to 
adopt  any  requirement  in  this  area  in 
order  to  allow  SROs  to  exercise 
flexibility. 

m.  Important  Additional 
Considerations 

The  Commission  reminds  registrants 
that  the  adoption  of  Ride  1.4  affects  the 
use  of  electronic  signatures  only  in  the 
context  of  complying  with  those 
Commission  niles  that  require  the 
signature  of  a  customer,  pool  participant 
or  client.  Registrants  remain  subject,  in 
their  business  activities  generally,  to 
other  Federal  and  state  laws  and 
regulations.  Congressional  action  on  the 
use  of  electronic  signatures  has  not  been 
finalized,  and  the  requirements  for,  emd 
effect  of,  electronic  signatiu^s  under 
state  contract  law  remains  far  from 
uniform  (notwithstanding  recent 
submission  to  the  states  of  the  Uniform 
Electronic  Transactions  Act). 

Accordingly,  registrants  should  make 
their  own  inquiries,  including 
consultation  with  counsel  where 
appropriate,  before  accepting  electronic 
signatures  in  situations  (e.g.,  for 
execution  of  accoimt  agreements  by 
brokerage  customers)  that  are  not 
specifically  addressed  by  Commission 
rules.  In  addition,  registrants  should 
make  an  informed  judgment  as  to  the 
information  they  should  provide  to 
prospective  customers  regarding  the 
nature,  use  and  effect  of  electronic 
signatures. 

The  Commission  does  not  consider  it 
likely  that  the  rules  adopted  hereby  will 
come  into  conflict  with  any  law 
applicable  to  electronic  signatures  that 
may  be  enacted.  Nevertheless,  the 
Commission  intends  that  its  staff  will 
monitor  legislative  developments  in  this 
area  and  that  in  the  event  staff  identifies 
such  a  conflict,  the  Commission  will 
undertake  appropriate  action. 

rv.  Regulatory  Flexibibty  Act 

The  Regulatory  Flexibility  Act 
("RFA;"),  5  U.S.C.  §§601-611,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 


'2  We  note  that  the  Commission  has  proposed  for 
public  comment  a  rule  change  to  permit  futures 
exchanges  to  adopt  changes  to  their  rules  without 
prior  approval  by  the  Commission.  See  "Proposed 
Revision  of  the  Commission's  Procedure  for  the 
Review  of  Contract  Market  Rules."  64  FR  66428 
(November  26,  1999).  The  comment  period  for  that 
proposal  closes  February  24,  2000. 


previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA."  The 
Commission  has  previously  determined 
that  registered  FCMs  and  CPOs  are  not 
small  entities  for  the  purpose  of  the 
RFA.i"  With  respect  to  CTAs  and  IBs, 
the  Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  affected  CTAs  and  IBs  would  be 
considered  to  be  small  entities  and,  if 
so,  the  economic  impact  on  them  of  any 
rule.15  In  this  regard,  the  Commission 
notes  that  the  rules  being  adopted 
herein  do  not  change  the  obligations  of 
CTAs  and  IBs  under  the  Act  and 
Commission  regulations,  but  permit 
CTAs  and  IBs  to  comply  with  certain 
existing  obligations  by  using  electronic 
means  as  an  acceptable  alternate  to 
paper-based  compliance.  The  Chairman, 
on  behalf  of  the  Commission  hereby 
certifies,  pursuant  to  5  U.S.C.  §  605(b), 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  in  response  to 
the  Commission's  specific  request  for 
comments  on  the  impact  these  rules  as 
proposed  would  have  on  small  entities. 

V.  Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
(the  "APA")  generally  requires  that 
rules  promulgated  by  an  agency  may  not 
be  made  effective  less  than  thirty  days 
after  publication,  except  for,  among 
other  things,  instances  where  the  agency 
has  found  good  cause  to  make  a  rule 
effective  sooner,  and  has  published  that 
finding  together  with  the  rule  (5  U.S.C. 
553).  The  Commission  notes  that  many 
persons  to  whom  the  new  rules  would 
apply  have  indicated  their  eagerness  to 
make  use  of  them  as  soon  as  possible. 
The  Commission  generally  attempts  to 
respond  to  ongoing  industry  demands  to 
implement  technology  in  the 
marketplace  as  it  becomes  available  and 
recognizes  that  existing  technology 
supports  to  use  of  electronic  signatures. 
Moreover,  although  these  rules  clarify 
that  registrants  may  accept  electronic 
signatures,  they  do  not  require  any 
registrant  to  do  so.  Indeed,  the  existing 
rules  remain  imchanged.  The 
Commission  finds  that  these  new  rules 
facilitate  a  particular  aspect  of 
electronic  commerce  in  a  manner  that 
does  not  impose  any  additional  burdens 
on  registrants  or  on  their  customers  or 


'M7  FR  189618-18621  (April  30. 1982). 
'■•47  FR  18619-18620. 
15  47FR  18618-18620. 
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clients.  Accordingly,  the  Commission 
finds  good  cause  to  make  these  rules 
effective  March  9,  2000,  in  accordance 
with  5  U.S.C.§  553(d)(3). 

List  of  Subjects  in  17  CFR  Part  1 

Brokers,  Commodity  futures. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act  and,  in  particular.  Section  la, 
4b,  4g  and  8a,  7  U.S.C.  §§  la,  6b,  6g  and 
12a  (1994),  the  Commission  hereby 
amends  17  CFR  Part  1  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2.  2a,  4,  4a,  6,  6a, 
6b,  6c,  6d,  6c,  6d,  6e,  6f,  6g,  6h,  6i,  6j,  6k, 
61.  6m,  6n,  6o,  6p.  7,  7a.  7b,  8,  9,  12,  12c, 
13a,  13a-l,  16,  16a,  19,  21.  23,  24. 

2.  Section  1.3  is  hereby  amended  by 
adding  new  paragraph  (tt)  to  read  as 
follows: 

§1.3    Definitions. 

***** 

(tt)  Electronic  signature  means  an 
electronic  sound,  symbol,  or  process 
attached  to  or  logically  associated  with 
a  record  and  executed  or  adopted  by  a 
person  with  the  intent  to  sign  the 
record. 

3.  Section  1.4  is  hereby  added 
immediately  following  §  1.3  to  read  as 
follows: 

§  1 .4    Use  of  electronic  signatures. 

For  purposes  of  complying  with  any 
provision  in  the  Commodity  Exchange 
Act  or  the  rules  or  regulations  in  this 
Chapter  I  that  requires  a  document  to  be 
signed  by  a  customer  of  a  futures 
commission  merchant  or  introducing 
broker,  a  pool  participant  or  a  client  of 
a  commodity  trading  advisor,  an 
electronic  signature  executed  by  the 
customer,  participant  or  client  will  be 
sufficient,  if  the  futures  commission 
merchant,  introducing  broker, 
commodity  pool  operator  or  commodity 
trading  advisor  elects  generally  to 
accept  electronic  signatures;  Provided, 
however,  That  the  electronic  signature 
must  comply  with  applicable  Federal 
laws  and  other  Commission  rules;  And, 
Provided  further.  That  the  futures 
commission  merchant,  introducing 
broker,  commodity  pool  operator  or 
commodity  trading  advisor  must  adopt 
and  utilize  reasonable  safeguards 
regarding  the  use  of  electronic 
signatures,  including  at  a  minimum 
safeguards  employed  to  prevent 


alteration  of  the  electronic  record  with 
which  the  electronic  signature  is 
associated,  after  such  record  has  been 
electronically  signed. 

Issued  in  Washington  D.C.  March  3,  2000. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[PR  Doc.  00-5637  Filed  3-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  No.  34-42488] 

Delegation  of  Authority  to  the  Office  of 
the  General  Counsel 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
its  rules  to  delegate  to  the  General 
Coimsel  its  authority  to  initiate 
proceedings  under  Section  21(e)(1)  of 
the  Securities  Exchange  Act  of  1934  to 
enforce  Commission  orders,  including 
Commission  orders  affirming  self- 
regulatory  organization  sanctions,  when 
the  General  Counsel  determines  such  a 
proceeding  is  appropriate.  This 
delegation  would  spare  the 
Commissioners  and  their  staff  from 
having  to  review  matters  in  which  the 
Commission  has  already  issued  an  order 
and  which  are  noncontroversial  and 
implicate  no  policy  issues.  The  effect 
would  be  to  allow  the  staff  to  bring 
proceedings  more  expeditiously  and  to 
promote  efficiency  in  the  enforcement 
of  Commission  orders. 
EFFECTIVE  DATE:  March  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melinda  Hardy,  Assistant  General 
Counsel,  (202)  942-0877. 
SUPPLEMENTARY  INFORMATION:  Section 
21(e)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  authorizes  the 
Commission  to  apply  to  the  district 
courts  of  the  United  States  for  orders 
commanding  any  person  to  comply  with 
orders  issued  pursuant  to  the  Exchange 
Act.  Thus,  Section  21(e)(1)  authorizes 
the  Commission  to  seek  court  orders 
requiring,  among  other  things,  payment 
of  unpaid  self-regulatory  organization 
sanctions  where  the  Commission  has 
entered  an  order  affirming  that  sanction. 
See  Lang  V.  French,  154  F.3d  217,  222 
(5th  Cir.  1998). 

The  Commission  is  delegating  to  the 
General  Counsel  the  authority  to 
determine  when  to  initiate  actions 
under  Section  21(e)(1)  to  enforce 
Commission-affirmed  SRO  sanctions 


and  other  sanctions  because  the 
decision  to  initiate  such  an  action  will 
rarely  involve  policy  issues  or  be 
controversial.  Actions  under  Section 
21(e)(1)  will  necessarily  follow  a 
Commission  order  affirming  or 
imposing  a  sanction,  so  Section  21(e)(1) 
actions  will  concern  primarily  the 
simple  issue  of  whether  a  person  has 
complied  with  the  order.  The  staff  may 
submit  matters  to  the  Commission  for 
consideration  as  it  deems  appropriate. 

The  Conunission  finds,  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553(b)(3)(A)),  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practices.  It  is  therefore 
not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  and  opportunity  for  comment. 
Accordingly,  it  is  effective  March  9, 
2000. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

Text  of  Amendment 

For  the  reasons  set  out  in  the 
Preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  200-ORGANIZAT1ON; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1 .  The  authority  citation  for  part  200, 
subpart  A,  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77s.  78d-l.  78d-2. 
78\v.  78//(d).  78mm,  79t.  77sss,  80a-37.  80b- 
11.  unless  otherwise  noted. 


2.  Section  200.30-14  is  amended  by 
adding  paragraph  (I)  to  read  as  follows: 

§  200.30-1 4    Delegation  of  authority  to  the 
General  Counsel. 

***** 

(1)  File  applications  in  district  court 
under  Section  21(e)(1)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C. 
78u(e)(l))  to  obtain  orders  commanding 
persons  to  comply  with  Commission 
orders. 

Dated:  March  2.  2000. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  00-5756  Filed  3-8-00:  8:45  am] 
BILUNG  CODE  8010;-01-^ 
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DEPARTMENT  Of  THE  TREASURY 
Customs  Service 

19CFRPart12 

[T.D.  00—16] 
RIN  1515-AC61 

Extension  of  Impbrt  Restrictions 
Imposed  on  Certnin  Categories  of 
Archaeological  Material  From  the 
Prehispanic  Cult^ires  of  the  Republic 
of  El  Salvador 


agency:  U.S.  Cus 
Department  of  th< 
action:  Final  rule . 


Sti  te 
continue 


SUMMARY:  This 
Customs  Regulati 
extension  of  the  i 
certain  categories 
material  from  the 
of  the  Republic  o 
were  imposed  by 
Secretary  for  Pub 
Public  Affairs, 
Department  of 
conditions 
imposition  of  im 
Accordingly,  the 
remain  in  effect 
years,  and  the 
being  amended  tc 
extension.  These 
imposed  pursuan  t 
the  United  States 
made  under  the 
on  Cultural 
Act  in  accordanci  i 
Nations 
Cultural 
Convention  on 
and  Preventing 
and  Transfer  of 
Property.  T.D.  95 
Designated  List 
material 
cultures  of  El 


Prop*  rty 
rdanci  i  w 
Educatio  lal 
Organiz;  lion 
the 
tie 


represen  ting 


Sal  ;ador. 
EFFECTIVE  DATE:  March  8.  2000 


FOR  FURTHER 

(Legal  Aspects) 
Intellectual 
(202) 927-1996: 
Alfred  Morawski 
Agencies  Branch 
SUPPLEMENTARY 


Background 

Pursuant  to  the 
UNESCO  Conver  tion 
law  as  the  "Convsntion 
Property  Implem  mtation 
Law  97^46,  19  t 
("the  Act")),  the 
into  a  bilateral  a 
Republic  of  El  Sal 
1995,  concerning 


oras  Service, 
Treasury. 


ddcument  amends  the 
jns  to  reflect  the 
nport  restrictions  on 
of  archaeological 
Prehispanic  cultures 
El  Salvador  which 
T.D.  95-20.  The  Under 
ic  Diplomacy  and 
Uqited  States 

has  determined  that 
to  warrant  the 
bort  restrictions, 
■estrictions  will 
an  additional  5 
Cu^oms  Regulations  are 
indicate  this 
restrictions  are  being 
to  determinations  of 
Department  of  State 
tf  rms  of  the  Convention 
Implementation 
with  the  United 
Scientific  and 
(UNESCO) 
Means  of  Prohibiting 
Illicit  Import,  Export 
C  wnership  of  Cultural 
20  contains  the 
archaeological 
Prehispanic 


INFORMATION  I 


CONTACT: 

Nlichael  L.  Smith, 
Propi  rty  Rights  Branch 
( Operational  Aspects) 
C3ther  Government 
(202) 927-0402. 
II IFORMATION: 


provisions  of  1970 
(codified  into  U.S. 
on  Cultujal 
Act"  (Public 
.S.C.  2601  et  seq.) 
Jnited  States  entered 
J  reement  with  the 
vador  on  March  8, 
the  imposition  of 


import  restrictions  on  certain  categories 
of  archeological  material  from  the 
Prehispanic  cultiu-es  of  the  Republic  of 
El  Salvador.  The  United  States  Customs 
Service  issued  T.D.  95-20  (March  10, 
1995),  amending  §  12.104g(a)  of  the 
Customs  Regulations  (19  CFR 
12.104g(a))  to  reflect  the  imposition  of 
these  restrictions  and  including  a  list 
designating  the  types  of  article  covered 
by  the  restrictions. 

After  reviewing  the  findings  and 
recommendations  of  the  Cultural 
Property  Advisory  Committee,  the 
Under  Secretary  for  Public  Diplomacy 
and  Public  Affairs,  United  States 
Department  of  State,  concluding  that  the 
cultiu-al  heritage  of  El  Salvador 
continues  to  be  in  jeopardy  from  pillage 
of  Prehispanic  archaeological  resources, 
made  the  necessary  determinations  to 
extend  the  import  restrictions  for  an 
additional  five  years  on  February  14, 
2000.  Accordingly,  Customs  is 
amending  §  12.104g(a)  (19  CFR 
12.104g(a))  to  reflect  the  extension  of 
the  import  restrictions. 

The  Designated  List  of  Archaeological 
Material  Representing  Prehispanic 
Cultures  of  El  Salvador  covered  by  these 
import  restrictions  is  set  forth  in  T.D. 
95-20.  The  Designated  List  and 
accompanying  image  database  may  also 
be  found  at  the  following  internet 
website  address:  http://e.usia.gov/ 
education/culprop. 

The  restrictions  on  the  importation  of 
these  archaeological  materials  from  the 
Republic  of  El  Salvador  are  to  continue 
in  effect  until  March  8,  2005. 
Importation  of  such  material  continues 
to  be  restricted  unless: 

(1)  Accompanied  by  appropriate 
export  certification  issued  by  the 
Government  of  the  Republic  of  El 
Salvador  or: 

(2)  With  respect  to  Pre-Columbian 
material  from  archaeological  sites 
throughout  El  Salvador,  documentation 
exists  that  exportation  from  El  Salvador 
occurred  prior  to  March  10,  1995:  or; 

(3)  With  respect  specifically  to  Pre- 
Columbicm  material  from  the  Cara  Sucia 
archaeological  region,  documentation 
exists  that  exportation  from  El  Salvador 
occurred  prior  to  September  7, 1987. 

Regulatory  Amendment 

This  document  amends  §  12.104g(a), 
Customs  Regulations  (19  CFR 
12.104g(a))  extending  the  effective  date 
for  five  years  for  the  import  restrictions 
on  the  archaeological  material 
representing  Prehispanic  cultures  of  the 
Republic  of  El  Salvador. 


Inapplicability  of  Notice  and  Delayed 
Effective  Date 

This  amendment  is  being  made 
without  notice  or  public  procedure 
pursuant  to  5  U.S.C.  553(a)(1).  In 
addition,  pursuant  to  5  U.S.C.  553(b)(B), 
Customs  has  determined  that  such 
notice  or  public  procedure  would  be 
impracticable  and  contrary  to  the  public 
interest  because  the  action  being  taken 
is  essential  to  avoid  interruption  of  the 
application  of  the  existing  import 
restrictions.  For  the  same  reasons, 
pursuant  to  5  U.S.C.  553(d)(3),  a  delayed 
effective  date  is  not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  Executive  Order 
12866. 

Drafting  Information:  The  principal 
author  of  this  document  was  Keith  B. 
Rudich,  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  12 

Cultural  property.  Customs  duties  and 
inspections,  Imports. 

Amendment  to  the  Regulations 

Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amended  as  set  forth  below: 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  and  specific 
authority  citation  for  Part  12,  in  part, 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301,  19  U.S.C.  66, 
1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUSj), 
1624; 

***** 

Sections  12.104  through  12.1041  also 
issued  under  19  U.S.C.  2612; 


2.  In  §  12.104g(a),  the  table  of  the  Ust 
of  agreements  imposing  import 
restrictions  on  described  articles  of 
cultural  property  of  State  Parties  is 
amended  in  the  entry  for  El  Salvador  by 
adding  "extended  by  T.D.  00-16" 
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immediately  after  "T.D.  95-20"  in  the 
column  headed  "T.D.  No.". 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  March  1,  1999. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-5811  Filed  3-6-00;  4:00  pm] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD8819] 

RIN  1545-AX14 

Use  of  Actuarial  Tables  in  Valuing 
Annuities,  Interests  for  Life  or  Term  of 
Years,  and  Remainder  or  Reversionary 
Interests;  Correction 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Correction  of  final  and 
temporary  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  which 
were  published  in  the  Federal  Register 
on  Friday,  April  30,  1999  (64  FR  23187), 
relating  to  the  use  of  actuarial  tables  in 
valuing  annuities,  interests  for  life  or 
terms  of  years,  emd  remainder  or 
reversionary  interests. 

DATES:  This  correction  is  effective  May 
1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

WiUiam  L.  Blodgett  at  (202)  622-3090 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  subject 
of  these  corrections  are  under  section 
7520  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  final  regulations 
(TD  8819)  contain  an  error  that  may 


prove  to  be  misleading  and  is  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8819),  which  were 
the  subject  of  FR  Doc.  99-10533,  is 
corrected  as  follows: 

§1.664-2    [Corrected] 

1.  On  page  23229,  in  the  table  in 
amendatory  instruction  Par.  32,  the 
entry  for  1 .664-2{c)  is  corrected  to  read 
as  follows: 


Section 


Remove 


Add 


1.664-2(c),  sixth  sentence 


April  30,  1989  April  30.  1999. 


Dale  D.  Goode, 

Federal  Register  Liaison,  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  00-5245  Filed  3-8-00;  8:45  am] 

BILLING  CODE  4830-01 -U 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD  8852] 

RIN  1545-AT52 

Passthrough  of  Items  of  an  S 
Corporation  to  its  Shareholders; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  dociunent  contains 
corrections  to  final  regulations  which 
were  published  in  the  Federal  Register 
on  Wednesday,  December  22,  1999  (64 
FR  71641),  relating  to  the  passthrough  of 
items  of  an  S  corporation  to  its 
shareholders,  the  adjustments  to  the 
basis  of  stock  of  the  shareholders,  and 


the  treatment  of  distributions  by  an  S 
corporation. 

DATES:  This  correction  is  effective 
December  22, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Schaffer,  Deane  Burke,  or  David 
Shuhnan  at  (202)  622-3070,  or  Brenda 
Stewart  at  (202)  622-3120  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

» 

The  final  regulations  that  are  subject 
to  these  corrections  are  under  sections 
1366, 1367,  and  1368  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  the  final  regulations 
(TD  8852)  contain  errors  that  may  prove 
to  be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8852),  which  were 
the  subject  of  FR  Doc.  99-32697,  is 
corrected  as  follows: 


§1.1366-4    [Corrected] 

1.  On  page  71648,  column  3, 

§  1.1366-4(c),  third  line  from  the  bottom 
of  the  paragraph,  the  language,  "the 
amount  of  the  tax  as  the  amount  of  is 
corrected  to  read  "the  amoimt  of  the  tax 
as  the  net  amount  of. 

§1.1367-1    [Corrected] 

2.  On  page  71649,  column  2, 

§  1.1 367-1  (h)  Example  5.(i).  lines  7 
through  11,  the  language,  "section 
1377(a)(2)(B)  and  §  1.1377-l(b)(2),  B 
and  C  are  affected  shareholders  because 
B  has  transferred  shares  to  Corporation 
S.  Pursuant  to  section  1377(a)(2)(A)  and 
§  1.1377-l{b)(l),  B  and  C.  the  affected  " 
is  corrected  to  read  "section 
1377(a)(2)(B)  and  §  1.1377-l(b)(2).  B.  C, 
and  D  are  affected  shareholders  because 
B  has  transferred  shares  to  Corporations 
S  and  D.  Pursuant  to  section 
1377(a)(2)(A)  and  §  1.1377(b)(1),  B,  C, 
and  D.  the  affected". 

Dale  D.  Goode. 

Federal  Register  Liaison.  Assistant  Chief 

Counsel  (Corporate). 

|FR  Doc.  00-5244  Filed  3-8-00:  8:45  am) 

BtLLING  CODE  4S30-01-U 
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ENVIRONMENT^^  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  184-0220a;  FRL-6546-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Ai^  Pollution  Control 
District 

AGENCY:  Environiiental  Protection 

Agency  (EPA). 

ACTION:  Direct  filial  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  approving  revisions  to  the 
California  State  h  aplementation  Plan 
(SIP).  The  revisions  concern  rules  from 
the  San  Diego  Co  inty  Air  Pollution 
Control  District. '  'hese  rules  were 
submitted  by  the  State  of  California  on 
behalf  of  the  Dist  ict  to  apply  as  general 
provisions  for  th<  implementation  of 
NSR  and  other  st  requirements  for 
stationary  sources  in  the  District. 

This  approval  action  will  incorporate 
these  rules  into  tie  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  r  jgulate  emissions  of  air 
pollutants  in  acci  irdance  with  the 
requirements  of  t  le  Clean  Air  Act,  as 
amended  in  199C  (CAA  or  the  Act).  EPA 
is  finalizing  the  i  pproval  of  these 
revisions  into  th«  California  SIP  under 


provisions  of  the 
action  on  SIP  su" 
national  primary 


CAA  regarding  EPA 
t  mittals,  SIPs  for 
and  secondary  ambient 


air  quality  stand;  rds  and  plan 


requirements  for 
DATES:  This  rule 


nonattainment  areas. 
,s  effective  on  May  8, 


2000,  without  fui  ther  notice,  unless 
EPA  receives  ad^  erse  comments  by 


April  10,  2000 
comment,  it  will 


■  EPA  receives  such 
publish  a  timely 
withdrawal  Fade  ral  Register  informing 
the  public  that  tt  is  rule  will  not  take 
effect. 


wri  ;ing ' 


ADDRESSES 

submitted  in 
at  the  Region  IX 
below.  Copies  of 
evaluation  repor 
available  for  pub  I 
Region  IX  office 
hours  at  the 
Office  (AIR-3) 
Environmental 
Region  IX,  75 
Francisco,  CA 
submitted  rules 
inspection  at  the 
Environmental 
Docket  (6102) 
Washington, 
California  Air 
Stationary 


Comknents  must  be 

to  David  Albright 
nailing  address  listed 
the  rules  and  EPA's 
for  each  rule  are 
ic  inspection  at  EPA's 
during  normal  business 
folic  wing  address:  Permits 
Division,  U.S. 
flrotection  Agency, 
Hj  wthome  Street,  San 
9'  105.  Copies  of  the 
ire  also  available  for 
following  locations: 
Ijrotection  Agency,  Air 
401  "M"  Street,' S.W., 
.C. 20460 
Resources  Board, 
Soi  irce  Division,  Rule 


Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
San  Diego  County  Air  Pollution  Control 

District,  9150,  Chesapeake  Drive,  San 

Diego,  California  92123-1096 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Albright,  Permits  Office,  AIR-3, 
Air  Division,  U.S.  Envirormiental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Telephone:  (415)  744-1627. 
Electronic  mail:  albright.david@epa.gov 
SUPPLEMENTARY  INFORMATION:  Through 
out  this  document  wherever  "we,"  "us," 
or  "our"  are  used  we  mean  EPA. 

I.  Applicability     ^ 

The  rules  we  are  approving  into  the 
California  SIP  are  SDCAPCD  Rule 
19.3 — Emission  Information  and 
SDCAPCD  Rule  60— Circumvention. 
The  California  Air  Resoinces  Board 
submitted  SDCAPCD  Rules  19.3  and  60 
to  us  on  October  18,  1996  and  July  13, 
1994,  respectively. 

n.  Background 

On  November  15,  1990,  Congress 
enacted  the  Clean  Air  Act  Amendments 
of  1990.  Public  Law  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(3)(B)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  each  State  in  which  all 
or  part  of  a  marginal  or  worse  ozone 
nonattainment  area  is  located  shall 
submit  a  revision  to  the  State 
implementation  plan  to  require  that  the 
owner  or  operator  of  each  stationary 
source  of  oxides  of  nitrogen  or  volatile 
organic  compounds  provide  the  State 
with  a  statement  showing  the  actual 
emissions  of  oxides  of  nitrogen  and 
volatile  organic  compounds  from  that 
source.  San  Diego  County  is  classified  as 
a  serious  ozone  nonattainment  area  and 
SDCAPCD  Rule  19.3  is  intended  to 
address  this  CAA  section  182 
requirement. 

On  October  21, 1977,  we  approved 
SDCAPCD  Rule  60  into  the  California 
SIP  (see  42  FR  56113).  A  revised  version 
of  Rule  60  was  submitted  for  SIP 
approval  on  July  13,  1994  along  with 
earlier  versions  of  several  SDCAPCD 
NSR  rules  that  were  the  focus  of  a  recent 
EPA  rulemaking.!  Revised  Rule  60  is  a 
companion  administrative  rule  to  the 
SDCAPCD  NSR  rules  but  was  not 
included  in  our  recent  rulemaking 
package  because  Rule  60  was  deemed  by 
us  to  be  segregable  and  fully  approvable 
whereas  the  NSR  rules  contained. certain 
deficiencies  that  resulted  in  a  limited 


'  On  August  6, 1999,  we  proposed  a  limited 
approval  and  limited  disapproval  for  the  SDCAPCD 
NSR  Rules  20.1,  20.2.  20.3,  and  20.4  (see  64  FR 
42892). 


approval  and  limited  disapproval. 
Today's  action  on  Rule  60  does  not  have 
any  effect  on  SDCAPCD  Rules  20.1, 
20.2,  20.3,  and  20.4. 

The  State  of  California  submitted 
many  revised  rules  for  incorporation 
into  its  SIP  on  July  13. 1994  and  October 
18, 1996,  including  the  rules  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  direct  final  action  for 
SDCAPCD  Rule  19.3— Emission 
Information  and  SDCAPCD  Rule  60— 
Circiunvention.  SDCAPCD  adopted  Rule 
19.3  on  May  15, 1996  and  adopted  Rule 
60  on  May  17,  1994.  We  determined 
Rule  19.3  to  be  complete  on  December 
19, 1996  and  Rule  60  to  be  complete  on 
September  12, 1994,  pursuant  to  EPA's 
completeness  criteria  as  set  forth  in  40 
CFR  part  51,  appendix  V. 

Rule  19.3  requires  any  person  owning 
or  operating  any  source  of  emissions  to 
submit  emission  statement  forms  to  the 
District  in  accordance  with  CAA 
182(a)(3)(B).  Rule  60  is  intended  to 
ensure  that  the  definition  of  stationary 
source  in  SDCAPCD  Rule  20.1  and  the 
requirements  of  SDCAPCD's  NSR  Rules 
20.1,  20.2,  20.3,  and  20.4  are  not 
circumvented  by  sources.  The  following 
is  EPA's  evaluation  and  final  action  for 
these  rules. 

m.  EPA  Evaluation  and  Action 

There  is  currently  no  version  of 
SDCAPCD  Rule  19.3— Emission 
Information  in  the  SIP.  The  submitted 
rule  establishes  requirements  for  any 
person  owning  or  operating  a  source  of 
emissions  of  air  pollutants,  or  any 
person  selling  or  supplying  any  material 
the  use  of  which  may  cause  the 
emission  of  air  pollutants.  Owners/ 
operators  of  stationary  sources  which 
emit  25  tons  per  year  or  greater  of 
volatile  organic  compounds  or  oxides  of 
nitrogen  are  required  to  submit 
Emissions  Statement  Forms  to  the 
SDCAPCD  annually.  Owners/operators 
of  sources  emitting  less  than  5  tons  per 
year  of  each  air  pollutant  are  not 
required  to  submit  Emission  Statement 
Forms.  For  sources  emitting  between  5 
and  25  tons  per  year  of  volatile  organic 
compounds  or  oxides  of  nitrogen  and 
for  persons  selling  or  supplying  any 
material,  the  use  of  which  may  cause 
the  emission  of  air  pollutants.  Rule  19.3 
requires  the  submission  of  Emission 
Statement  Forms  at  the  discretion  of  the 
San  Diego  County  APCO. 

Rule  19.3  was  adopted  by  SDCAPCD 
and  submitted  for  SIP  approval  to  us  in 
accordance  with  CAA  section 
182(a)(3)(B).  Section  182(a)(3)(B) 
requires  States  to  revise  their  SIP  to 
include  requirements  for  owners/ 
operators  of  stationary  sources  of  oxides 
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of  nitrogen  or  volatile  organic 
compounds  to  submit  a  statement 
showing  the  source's  actual  emissions  of 
these  pollutants. 

On  October  21, 1977,  we  approved 
into  the  SIP  a  version  of  Rule  60 — 
Circumvention  that  had  been  adopted 
by  SDCAPCD  on  November  8,  1976. 
Revisions  to  this  rule  were  subsequently 
adopted  on  May  17,  1994,  and 
submitted  to  us.  The  only  significant 
change  in  SDCAPCD's  submitted  Rule 
60  from  the  current  SIP  is  an 
authorization  for  the  District  to 
aggregate  emission  units  located  or 
proposed  to  be  located  on  the  same  or 
contiguous  property  and  designate  them 
as  a  single  stationary  source  for 
purposes  of  SDCAPCD  NSR  Rules  20.1, 
20.2,  20.3,  and  20.4,  provided  the  imits 
are  substantially  related  to  each  other 
and  a  potential  intent  to  circumvent  the 
NSR  rules  exists.  Rule  60  describes 
several  circumstances  which,  when 
present,  create  a  potential  intent  to 
circumvent  the  requirements  of  Rules 
20.1,  20.2,  20.3,  and  20.4. 

We  evaluated  the  submitted  rules  and 
determined  that  they  are  consistent  with 
the  CAA,  our  regulations,  and  oiu- 
policy.  Therefore,  SDCAPCD  Rule 
19.3 — Emission  Information  and  Rule 
60 — Circiunvention  are  being  approved 
under  section  110{k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D.  We  have  prepared  a 
Technical  Support  Document  (TSD)  for 
this  rulemaking  which  describes  the 
requirements  of  Rules  19.3  and  60  and 
our  evaluation  of  the  rules.  The  TSD  is 
available  as  described  in  the  ADDRESSES 
section  of  this  document. 

We  are  publishing  this  direct  final 
approval  without  prior  proposal  because 
we  view  this  SIP  revision  as  a 
noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  should  adverse  comments 
be  filed.  This  direct  final  approval  will 
be  effective  May  8,  2000,  without 
further  notice  unless  we  receive  adverse 
conunents  by  April  10,  2000. 

If  we  receive  such  comments,  then  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
direct  final  approval  will  be  effective  on 


May  8,  2000,  and  no  further  action  will 
be  taken  on  the  proposed  rule. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 


steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  imder  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule  "  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8.  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  New  source 
review,  Nitrogen  dioxide.  Ozone, 
Permits,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  luiy  1.  1982. 
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Dated:  February  11.  2000. 
Felicia  Marcus, 
Regional  Administr  itor,  Region  IX. 

Part  52,  Chapte  ■  I,  Title  40  of  the  Code 
of  Federal  Regula  ions  is  amended  as 
follows: 

PART  52— {AMENDED] 


1.  The  authority 
continues  to  read 

Authority:  42  U.5 


citation  for  Part  52 
as  follows: 


Subpart  F— Callfi  >mia 


1:1 


2.  Part  52.220 
adding  paragraph 
(c)(241}(i)(A)(4)  to 

§  52.220    IdentHict  tion  of  plan 


C.  7401  et  seq. 


being  amended  by 
(c)(198(i)(I){2)  and 
read  as  follows: 


(c)*  *  * 
(198)*   *   * 

(D*  *  * 

(I)*  *  * 

(2)  Rule  60  adojjted  on  May  17. 1994. 

*  *        * 

(241) *    *    * 

(i)  *   *   * 

(A)*   *   * 

(4)  Rule  19.3  a(Jopted  on  May  15, 

1996. 

*  *        * 

(FR  Doc.  00-5500  lliled  3-8-00;  8:45  am] 
BIUJNG  CODE  6S«0-«0  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CT061-7220A;  A-il-FRL-6542-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut  and  Rhode  Island;  Clean 
Fuel  Fleets 

AGENCY:  Environjnental  Protection 

Agency  (EPA). 

action:  Direct  fi4al  rule. 


anl 


summary:  EPA  is 
rulemaking  actio  a 
Connecticut's 
Fuel  Fleets 
incorporating  th( 
Implementation 
Clean  Air  Act 
DATES:  This  direct 
on  May  8,  2000 
unless  EPA 
comments  by 
does  receive 
publish  a  timely 
direct  final  rule 
and  inform  the 
not  take  effect. 
ADDRESSES:  You 
David  B.  Conrov 


taking  direct  final 
to  approve  both 
Rhode  Island's  Clean 
Substitute  Plan, 

m  into  the  State 
Ian  (SIP)  under  the 


recei  ves 


Apr 


(CM)- 

final  rule  takes  effect 
Without  further  notice, 
adverse  or  critical 
il  10,  2000.  If  EPA 
advferse  comments,  we  will 
withdrawal  of  the 
n  the  Federal  Register 
ic  that  the  rule  will 


publi 


may  mail  comments  to 
,  Manager,  Air  Quality 


Planning  Unit,  Office  of  Ecosystem 
Protection,  EPA  Region  1,  One  Congress 
Street,  Suite  1100  (CAA),  Boston,  MA 
02114.  You  may  also  email  comments  to 
judge.robert@epa.gov. 

You  may  review  copies  of  the  relevant 
documents  to  this  action  by 
appointment  during  normal  business 
hours  at  the  Office  Ecosystem 
Protection,  EPA  Region  1.  One  Congress 
Street,  Boston,  Massachusetts.  In 
addition,  the  information  for  each 
respective  State  is  available  at  the 
Bureau  of  Air  Management,  Connecticut 
Department  of  Environmental 
Protection,  79  Elm  Street,  Hartford, 
Connecticut  06106-1630;  and  the  Office 
of  Air  Resources,  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  RI 
02908-5767. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge  at  617-918-1045  or 
judge.robert@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

This  section  is  organized  as  follows: 

What  action  is  EPA  taking  today? 

What  are  the  Clean  Fuel  Fleets 
requirements? 

How  are  Connecticut  and  Rhode  Island 
meeting  the  Clean  Fuel  Fleets  requirements? 

Why  is  EPA  approving  Connecticut's  and 
Rhode  Island's  Clean  Fuel  Fleets  sutstitute 
Plan  SIP  revisions? 

How  does  Clean  Fuel  Fleets  affect  air 
quality  in  Connecticut  and  Rhode  Island? 

What  is  the  process  for  EPA's  approval  of 
this  SIP  revisions? 

What  Action  Is  EPA  Taking  Today? 

The  EPA  is  approving  both 
Connecticut's  and  Rhode  Island's  Clean 
Fuel  Fleets  Substitute  Plan  submitted 
May  12,  1994  and  October  5, 1994, 
respectively.  We  are  approving  these 
submittals  into  the  Connecticut  and 
Rhode  Island  SIPs  as  meeting  the 
requirements  of  Section  182(c)(4)  of  the 
CAA. 

What  Are  the  Clean  Fuel  Fleets 
Requirements? 

Section  246  of  the  CAA  requires  that 
serious  or  higher  ozone  nonattainment 
areas  with  populations  of  more  than 
250,000  adopt  a  Clean  Fuel  Fleets 
program  (CFTP).  Both  ozone 
nonattainment  areas  in  Connecticut 
meet  that  criterion:  the  Connecticut 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  severe  nonattainment 
area  and  the  Greater  Connecticut  serious 
nonattainment  area.  (See  40  CFR 
81.307.)  Also,  the  Rhode  Island  ozone 
nonattainment  area  met  that  criterion  at 
the  time  of  submittal.  (See  40  CFR 
81.340.)  Since  that  time,  EPA  has 
revoked  the  one-hour  ozone  standard  for 
Rhode  Island  (64  FR  30911).  On  October 


25,  1999  (64  FR  57424),  EPA  proposed 
that  standard  should  apply  again.  In  the 
event  that  EPA  reimposes  the  one-hour 
ozone  standard  in  Rhode  Island,  once 
again  triggering  the  CFFP  mandate,  this 
approval  action  will  ensure  that  Rhode 
Island  meets  the  requirement  for  a 
CFFP. 

Section  182(c)(4)(A)  of  the  CAA 
requires  States  with  serious  ozone 
nonattainment  areas  to  submit  for  EPA 
approval  a  SIP  revision  that  includes 
measures  to  implement  the  CFFP. 
Section  182(d)  requires  the  same  of 
severe  ozone  nonattainment  areas. 
Under  this  progreim,  a  certain  specified 
percentage  of  vehicles  purchased  by 
fleet  operators  for  covered  fleets  must 
meet  emission  standards  that  are  more 
stringent  than  those  that  apply  to 
conventional  vehicles. 

Alternatively,  Section  182(c)(4)(B)  of 
the  CAA  allows  States  to  "opt  out"  of 
the  CFFP  by  submitting  a  program  or 
programs  that  will  result  in  at  least 
equivalent  long  term  reductions  in 
ozone-pi?oducing  and  toxic  air  emissions 
as  achieved  by  the  CFFP.  The  CAA 
directs  EPA  to  approve  a  substitute 
program  if  it  achieves  long  term 
reductions  in  emissions  of  ozone 
producing  and  toxic  air  pollutants 
equivalent  to  those  that  would  have 
been  achieved  by  the  CFFP  or  the 
portion  of  the  CFFP  for  which  the 
measure  is  to  be  substituted. 

How  Are  Connecticut  and  Rhode  Island 
Meeting  the  Clean  Fuel  Fleets 
Requirements? 

Connecticut  has  decided  to  opt  out  of 
the  CFFP.  Connecticut's  substitute  plan 
relies  on  the  implementation  of  its 
reformulated  gasoline  (RFC)  program 
and  the  enhanced  inspection  and 
maintenance  (I/M)  program  in  areas  in 
Connecticut  where  these  programs  are 
not  required  explicitly  by  the  CAA. 
Since  Connecticut  is  implementing  both 
programs  statewide,  an  additional  87 
towns  will  use  RFC  and  40  towns  will 
have  enhanced  I/M  beyond  what  would 
be  required  by  the  CAA.  The  resulting 
reductions  of  ozone-producing 
emissions  meet  or  exceed  the  emissions 
reductions  that  would  have  occurred  if 
the  CFFP  were  implemented.  Yet  only 
those  emissions  reductions  needed  to 
meet  CFFP  targets  are  being  approved 
herein.  Specifically,  Connecticut's  Clean 
Fuel  Fleets  Substitute  Plan  will  result  in 
0.1  tons  per  day  (tpd)  of  ozone- 
producing  chemicals  (total  reduction  of 
volatile  organic  compounds  (VOC)  and 
nitrogen  oxides  combined)  in  2000  and 
0.4  tpd  in  2015  in  the  severe  area  and 
0.4  tpd  in  2000  and  1.2  tpd  in  the 
serious  area. 
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Rhode  Island  has  also  decided  to  opt 
out  of  the  CFFP.  Rhode  Island's 
substitute  plan  relies  on  the 
implementation  of  its  reformulated 
gasoline  (RFG)  pregram,  which  is 
required  statewide.  The  resulting 
reductions  of  ozone-producing 
emissions  meet  or  exceed  the  emissions 
reductions  that  would  have  occurred  if 
the  CFFP  were  implemented.  Yet,  only 
those  emissions  reductions  needed  to 
meet  CFFP  targets  are  being  approved 
herein.  Specifically,  Rhode  Island's 
Clean  Fuel  Fleets  Substitute  Plan  will 
result  in  0.119  tpd  of  ozone-producing 
chemicals  (total  VOC  and  nitrogen 
oxides)  in  2000  and  0.487  tpd  in  2015. 

The  emission  reductions  for 
Coimecticut's  implementation  of 
enhanced  I/M  and  RFG,  and  Rhode 
Island's  implementation  of  RFG  greatly 
exceed  the  reductions  that  could  have 
been  achieved  with  the  CFFP.  In  the 
case  of  Connecticut,  enhanced  I/M  and 
RFG  were  explicitly  required  by  the  Act 
in  much  of  the  State.  But  in  other  parts 
of  the  State,  and  for  RFG  in  Rhode 
Island,  the  programs  are  being 
implemented  in  areas  not  specifically 
mandated  by  the  Act.  These  programs 
can  be  counted  for  the  purposes  of  CFFP 
substitution  and  they  are  needed  for 
meeting  CAA  rate  of  progress  and  air 
quality  goals.  In  Connecticut,  the 
substitute  measures  achieve  0.7  tons  per 
day  (tpd)  of  ozone-producing  chemicals, 
or  VOC,  in  this  case,  in  2000  and  0.4  tpd 
in  2015  in  the  severe  area.  Further,  the 
substitute  measures  achieve  17.1  tpd  in 
2000  and  7.8  tpd  in  the  Connecticut 
serious  area  beyond  the  levels  explicitly 
mandated  by  the  Act.  In  Rhode  Island, 
the  substitute  measure  (RFG)  achieves 
approximately  7  tons  per  day  (tpd)  of 
ozone-producing  chemicals  (VC3c)  in 
2000  and  a  comparable  reduction  in 
2015.  Again,  in  all  cases,  only  those 
emissions  reductions  needed  to  meet 
CFFP  targets  are  being  approved  herein. 
Finally,  since  reductions  in  toxic  air 
emissions  are  proportional  to  the 
reductions  in  VOC,  any  substitute  plan 
which  reduces  VOCs  will  also  reduce 
toxic  air  emissions  in  the  same 
proportion.  Therefore,  both  Connecticut 
and  Rhode  Island's  substitute  plans  will 
meet  substitute  CFFP  requirement  for 
air  toxics. 

Why  Is  EPA  Approving  Connecticut's 
and  Rhode  Island's  Clean  Fuel  Fleets 
Substitute  Plan  SIP  Revisions? 

EPA  is  approving  Connecticut's  and 
Rhode  Island's  Clean  Fuel  Fleets 
Substitute  Plan  SIP  revision  because 
each  State  has  successfully 
demonstrated  that  it  has  achieved  long 
term  reductions  in  emissions  of  ozone 
producing  and  toxic  air  pollutants 


equivalent  to  those  that  would  have 
been  achieved  by  the  CFFP.  Both 
Coimecticut's  and  Rhode  Island's 
emission  reduction  calculations  follow 
EPA  guidance.  Further  information  on 
both  Connecticut's  and  Rhode  Island's 
Clean  Fuel  Fleets  Substitute  Plan  SIP 
revision  and  EPA's  evaluation  of  these 
SIP  revisions  can  be  found  in  a 
memorandum  entitled  "Technical 
Support  Document — Clean  Fuel  Fleets, 
Connecticut  and  Rhode  Island."  Copies 
of  this  document  are  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document. 

How  Does  Clean  Fuel  Fleets  Affect  Air 
Quality  in  Connecticut  and  Rhode 
Island? 

EPA's  approval  of  both  Connecticut's 
and  Rhode  Island's  Clean  Fuel  Fleets 
Substitute  Plan  will  have  a  positive 
benefit  on  air  quality  in  both 
Connecticut  and  Rhode  Island.  The 
emission  reductions  which  Connecticut 
and  Rhode  Island  are  using  to  offset  a 
CFFP  will  be  permanent  and  will  not  be 
available  for  emissions  trading. 

What  Is  the  Process  for  EPA's  Approval 
of  This  SIP  Revision? 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  also  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  this  SIP  revision  should  we 
receive  relevant  adverse.  This  action 
will  be  effective  May  8,  2000  without 
further  notice  unless  we  receive  relevant 
adverse  comments  by  April  10,  2000. 

If  EPA  does  receive  adverse 
conunents,  we  will  withdraw  the  direct 
final  rule  and  publish  a  document 
stating  that  the  rule  will  not  take  effect. 
We  will  then  respond  to  all  public 
comments  received  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  the  proposed  rule. 
If  you  are  interested  in  commenting  on 
this  action,  you  should  do  so  at  this 
time.  If  no  such  comments  are  received, 
you  should  know  that  this  rule  will  be 
effective  on  May  8,  2000  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  establishing 
a  precedent  for  any  future  request  for 
revision  to  any  State  Implementation 
Plan.  Each  request  for  revision  to  the 
State  implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 


factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  laws  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  those  state 
laws.  Accordingly,  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

As  required  bv  section  3  of  Executive 
Order  12988  (61  FR  4729.  February  7. 
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1996).  in  issuing  his  rule,  EPA  has 
taken  the  necessa  ry  steps  to  eliminate 
drafting  errors  an  i  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  foi  affected  conduct.  EPA 
has  complied  wit  i  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  tal  ings  implications  of 
the  rule  in  accorc  ance  with  the 
"Attorney  Genenl's  Supplemental 
Guidelines  for  th !  Evaluation  of  Risk 
and  Avoidance  o  Unanticipated 
Takings"  issued  i  inder  the  executive 
order.  This  rule  c  oes  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  L  .S.C.  3501  et  seq.). 

The  Congressic  nal  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulati  )ry  Enforcement 
Fairness  Act  of  1^196,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulga  ing  the  rule  must 
submit  a  rule  rep  art,  which  includes  a 
copy  of  the  rule,  o  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  Sta  es.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  informa  ion  to  the  U.S.  Senate, 
the  U.S.  House  o  Representatives,  and 
the  Comptroller  ( leneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Regis  ter.  A  major  rule 
cannot  take  effec  until  60  days  after  it 
is  published  in  tl  e  Federal  Register. 
This  action  is  no  a  "major  rule"  as 
defined  by  5  U.S  C.  804(2). 


Name  of  non  regi  ilatory 
SIP  provisio  i 


Letter  from  Rl  DEW  submit- 
ting revision  for  C  lean 
Fuel  Fleet  Substitution 
Plan. 


(FR  Doc.  00-5200  filed  3-8-00;  8:45  am] 

BILLING  COOE  6560-5(H> 


Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  on  the  proposed  rule 
rather  than  filing  a  petition  for  review 
in  the  Court  of  Appeals. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  Eind 
recordkeeping  requirements. 

Dated:  February  14,  2000. 
Mindy  S.  Lubber, 

Acting  Regional  Administrator,  EPA — New 
England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Rhode  Island  Non  Regulatory 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(81)  to  read  as 
follows: 

§  52.370    Identification  of  plan. 

*        *        *         *         * 

(c)  *  *  * 

(81)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  May  12, 
1994. 

(i)  Incorporation  by  reference. 

(A)  "Clean  Fuel  Fleet  Substitute 
Plan,"  prepared  by  the  Connecticut 
Department  of  Environmental 
Protection,  dated  May  12, 1994. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  May  12, 1994  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

Subpart  00— Rhode  Island 

3.  In  §  52.2070  the  table  in  paragraph 
(e)  is  amended  by  adding  a  new  state 
citation  to  the  end  of  the  table  to  read 
as  follows: 

§  52.2070    Identification  of  plan. 


(e) 


Applicable  geographic  or 
nonattainment  area 


State  submittal  date/ 
effective  date 


EPA  approved  date 


Explanations 


Providence  (all  of  Rfiode 
Island)  nonattainment 
area. 


October  5,  1994 


Marcfi  9,  2000  [Insert  FR 
citation  from  published 
date]. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CT-054-7213A;  A-1-FRL-6545-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plan; 
Connecticut,  New  Hampshire,  and 
Rhode  Island;  Approval  of  National 
Low  Emission  Vehicle  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  taking  final  action  to 
approve  State  Implementation  Plan 
(SIP)  revisions  submitted  individually 
by  the  States  of  Connecticut,  New 
Hampshire  and  Rhode  Island, 
committing  that  each  State  will  accept 
compliance  with  the  National  Low 
Emission  Vehicle  (National  LEV) 
program  requirements  as  a  compliance 
option  for  new  motor  vehicles  sold  in 
the  State.  Connecticut  submitted  its  SIP 
revision  on  February  7,  1996  and 
February  18,  1999.  EPA  proposed 
approval  of  this  submittal  in  a  direct 
final  rulemaking  action  on  August  16, 
1999  (64  FR  44450),  and  received 


Federal  Register /Vol.  65,  No.  47 /Thursday,  March  9,  2000 /Rules  and  Regulations  12477 


adverse  comments.  Rhode  Island's 
submittal  was  made  on  February  22, 
1999  and  November  17,  1999.  New 
Hampshire's  National  LEV  submittal 
was  made  on  August  16, 1999.  EPA 
proposed  approval  of  New  Hampshire's 
and  Rhode  Island's  SIPs  on  December 
22,  1999  (64  FR  71705).  EPA  received 
no  comments  on  that  proposal.  In  this 
action,  EPA  is  responding  to  the 
comments  received  on  Connecticut's 
National  LEV  SIP  commitment,  and  is 
approving  the  National  LEV  SIP 
commitments  for  Connecticut,  New 
Hampshire  and  Rhode  Island. 
DATES:  This  rule  is  effective  on  May  8. 
2000. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA.  In  addition,  the 
information  for  each  respective  State  is 
available  at  the  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection,  State  Office 
Building,  79  Elm  Street,  Hartford,  CT 
06106-1630;  the  Air  Resources  Division, 
Department  of  Environmental  Services, 
6  Hazen  Drive,  P.O.  Box  95,  Concord, 
NH  03302-0095;  and  the  Office  of  Air 
Resources,  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  RI 
02908-5767. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  918-1045. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  7,  1998,  (63  FR  926)  the 
Environmental  Protection  Agency  (EPA) 
published  a  final  rule  outlining  a 
voluntary  nationwide  clean  car 
program,  designed  to  reduce  smog  and 
other  pollution  from  new  motor 
vehicles.  The  National  LEV  regulations 
allow  auto  manufacturers  to  commit  to 
meet  tailpipe  standards  for  cars  and 
light-duty  trucks  that  are  more  stringent 
than  EPA  can  mandate.  The  regulations 
provided  that  the  program  would  come 
into  effect  only  if  northeastern  States 
and  the  auto  manufacturers  voluntarily 
signed  up  for  it.  On  March  9,  1998  (63 
FR  11374),  EPA  found  that  nine 
northeastern  States  and  23 
manufacturers  had  opted  into  the 
National  LEV  program  and  that  the 
program  is  in  effect.  Now  that  it  is  in 
effect.  National  LEV  is  enforceable  in 
the  same  manner  as  any  other  federal 
new  motor  vehicle  program.  National 
LEV  will  achieve  significant  air 
pollution  reductions  nationwide.  A 


more  complete  description  of  the 
National  LEV  program  was  included  in 
the  proposed  rulemaking  actions,  and 
will  not  be  restated  here. 

EPA  is  taking  a  final  action  to  appr9ve 
State  Implementation  Plan  (SIP) 
revisions  submitted  individually  by  the 
States  of  Connecticut,  New  Hampshire 
and  Rhode  Island,  committing  that  each 
State  will  accept  automaker's 
compliance  with  National  LEV  program 
requirements  as  a  compliance  option  for 
new  motor  vehicles  sold  in  the  State. 
Further,  for  Connecticut  and  Rhode 
Island,  we  are  approving  the  States' 
backstop  California  low  emission 
vehicle  programs  that  would  apply  to 
any  manufacturers  not  complying  with 
National  LEV.  Connecticut  submitted  its 
SIP  revision  on  February  7,  1996  and 
February  18,  1999.  EPA  proposed 
approval  of  this  submittal  in  a  direct 
final  rulemaking  action  on  August  16, 
1999  (64  FR  44411,  64  FR  44450).  EPA 
subsequently  withdrew  this  action  on 
November  12,  1999  (64  FR  61522) 
because  adverse  comments  were 
submitted.  Rhode  Island's  submittal  was 
made  on  February  22,  1999  and 
November  17,  1999.  New  Hampshire's 
National  LEV  submittal  was  made  on 
August  16,  1999.  EPA  proposed 
approval  of  New  Hampshire's  and 
Rhode  Island's  SIPs  on  December  22, 
1999  (64  FR  71705).  EPA  received  no 
comments  on  that  proposal.  Below.  EPA 
is  responding  to  the  comments  received 
on  Connecticut's  National  LEV  SIP 
commitment,  and  is  approving  the 
National  LEV  SIP  commitments  for 
Connecticut,  New  Hampshire  and 
Rhode  Island. 

Response  to  Comments:  On 
September  15,  1999,  the  American 
Canoe  Association,  Inc.  (ACA), 
submitted  adverse  comments  on  the 
proposed  SIP  revision  for  the 
Connecticut  commitment  to  accept 
National  LEV.  EPA  took  action  to  ensure 
that  the  Connecticut  National  LEV  SIP 
commitment  was  not  made  part  of  the 
SIP  by  withdrawing  that  direct  final 
rulemaking  in  the  Federal  Register  (64 
FR  61522).  EPA  stated  that  it  would 
respond  to  the  comments  received  and 
make  a  final  determination  on  approval 
of  the  Connecticut  National  LEV  SIP 
commitment  in  the  future.  As  outlined 
below,  some  of  these  issues  were 
addressed  and  resolved  under  the 
National  LEV  rulemaking,  and  EPA  did 
not  reopen  these  issues  for 
reconsideration  in  proposing  to  approve 
the  Connecticut  National  LEV  SIP 
commitment. 

1.  ACA  Comment:  The  proposed  SIP 
revision  will  result  in  increased  auto 
emissions  in  Connecticut  which  will 
adversely  affect  Connecticut  residents 


as  well  as  residents  in  downwind  States. 
This  is  based  on  ACA's  observation  that 
average  emission  standards  for  both 
passenger  cars  and  light  duty  trucks  for 
at  least  1999  and  2000  model  years  for 
NMOG  are  lower  under  the  CA  LEV 
program  than  the  National  LEV 
program,  and  their  assertion  that  air 
quality  would  suffer  in  Connecticut  and 
in  dowrnwind  states  such  as  Rhode 
Island  and  Massachusetts  because  of 
this  action. 

Response:  As  an  initial  matter,  EPA 
found  in  the  National  LEV  rulemaking 
that  National  LEV  would  produce  NOx 
and  VOC  emission  reductions 
equivalent  to  or  greater  than  those  from 
State  by  State  adoption  of  California 
LEV  throughout  the  Northeast  Ozone 
Transport  Region  (63  FR  930). 
Connecticut's  SIP  commitment  to 
National  LEV  is  necessary  to  ensiue  that 
the  National  LEV  program  remains  in 
effect  and  continues  to  produce 
emission  reductions  and  associated  air 
quality  benefits.  Thus,  EPA  disagrees 
with  ACA's  assertion  regarding  air 
quality  benefits  (see  63  FR  930-931  and 
Sununary  and  Analysis  of  Comments, 
National  Low  Emission  Vehicle 
Program,  December  12,  1997  for  further 
discussion). 

Moreover,  when  the  State  of 
Connecticut  originally  submitted  the 
California  LEV  program  to  EPA  in  1996, 
it  stated  that  it  preferred  the  National 
LEV  program,  and  asked  that  EPA  not 
act  to  approve  the  California  program 
until  issues  regarding  National  LEV 
were  resolved.  When  the  State 
ultimately  submitted  its  SIP 
conunitment  to  accept  National  LEV  for 
approval,  the  State  made  clear  it 
intended  EPA  to  approve  Connecticut's 
commitment  to  National  LEV  in  the  SIP 
with  the  California  LEV  program  as  a 
backstop  program,  which  would  only 
apply  if  an  automaker  were  no  longer  to 
subject  to  National  LEV.  Comparisons 
between  California  LEV  and  National 
LEV  are  not  relevant  for  the  purposes  of 
this  approval  because  EPA  is  acting  on 
the  SIP  revision  request  that  is  before 
EPA.  The  SIP  revision  meets  all  Clean 
Air  Act  requirements  and  will 
strengthen  the  existing  State 
Implementation  Plan,  resulting  in 
federally  enforceable  emission 
reductions.  ACA's  opinion  that  another 
measure  could  have  been  utilized  by  the 
State  and  would  result  in  more 
pollution  reductions  is  not  relevant  to 
EPA's  determination  of  whether  to 
approve  the  State's  submission  under 
section  llO(k)  of  the  Clean  Air  Act.  EPA 
is  approving  the  State's  request. 

Further,  on  June  25,  1998, 
Connecticut  held  a  public  hearing  on 
the  SIP  submittal  to  commit  to  National 
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LEV.  This  hearin  ;  sought  pubUc  input 
on  the  State's  pre  posal  to  finalize  its 
commitment  to  ^  ational  LEV,  and  its 
plan  to  allow  National  LEV  to  be  a 
compliance  alternative  to  the  States' 
California  LEV  pi  ogram.  No  parties 
submitted  advers  s  comments  at  that 
hearing.  Thus,  or  February  18,  1999, 
Connecticut  requ  ssted  approval  of  the 
National  LEV  pre  gram,  with  the  State's 
previously  adopt  ;d  California  LEV 
program  as  a  bac  :stop. 

2.  ACA  Commi  nt:  NLEV  is  illegal 
under  the  Clean  .  Mr  Act.  ACA  contends 
that  NLEV  is  illej  al  because  EPA  does 
not  have  the  auth  ority  to  amend  the 
current  Tier  1  standards  until  at  least 
2004.  ACA  furth<  r  contends  that  NLEV 
is  illegal  because  it  requires  EPA  to 
illegally  surrende  r  discretion  over  EPA's 
regulatory  respor  sibilities.  Finally,  ACA 
contends  that  NL  SV  is  illegal  because 
EPA  has  no  auth(  irity  to  decide  whether 
a  State  may  exerc  ise  its  rights  imder 
section  177  of  the  Clean  Air  Act. 

Response:  Thei  le  issues  were  raised 
and  resolved  in  t  le  final  National  LEV 
rule  (See  62  FR  3 1202-31208;  31221- 
31223.  June  6,  18  97;  63  FR  935-945, 
956,  January  7,  1  )98;  Summary  and 
Analysis  of  Comi  aents.  National  Low 
Emission  Vehich  Program.  May  1,  1997, 
27-35,  71-74;  Summary  and  Analysis  of 
Comments,  Natic  nal  Low  Emission 
Vehicle  Program  December  12,  1997, 
21-24).  Thus,  all  three  of  these  issues 
relating  to  the  lej  ality  of  the  National 
LEV  program  we  e  closed  upon 
promulgation  of  he  final  National  LEV 
rule.  EPA  did  no  reopen  in  its  proposed 
SIP  approval  ruldmaking  any  issues 
related  to  the  leg  dity  of  the  underlying 
federal  program  I  hat  States  are 
committing  to  ac  :ept.  Thus,  these  issues 
relating  to  the  lej  ality  of  the  National 
LEV  program  we  e  already  closed  for 
purposes  of  this  5IP  approval. 

3.  ACA  Comm>  mt:  Tne  Clean  Air  Act 
does  not  allow  a  State  to  use,  or  EPA  to 
approve,  a  "com  jliance  alternative"  in 
a  State  that  has  t  tdopted  California's 
emission  standai  ds.  ACA  argues  that 
section  177  is  cle  ar  that  no  third  set  of 
vehicle  emission  standards  is  permitted. 
The  standards  th  it  can  be  adopted  are 
either  CA  LEV  pi  ograms  under  section 
177,  or  the  feder  il  emission  standards. 

Response:  EP/  also  resolved  in  the 
final  National  LI  V  rule  the  issue  of 
whether  States  n  lay  accept  compliance 
with  the  Nations  1  LEV  program  in  lieu 
of  compliance  with  State  section  177 
programs,  and  w  lether  EPA  may 
approve  SIP  revi  sions  committing  to 
accept  National  ^V  in  this  way.  EPA 
did  not  reopen  t  lis  issue  in  this 
rulemaking  by  p  oposing  to  approve  SIP 
revisions  commi  tting  to  accept  National 
LEV  as  a  compli  mce  alternative. 


The  entire  National  LEV  program  is 
premised  on  the  concept  that  it  will 
provide  motor  vehicle  manufactiu^rs  an 
alternative  to  compliance  with  State 
section  177  programs  in  States  that  opt 
into  the  National  LEV  program. 
Moreover,  the  National  LEV  regulations 
provide  detailed  requirements  that 
States  must  meet  to  opt  into  National 
LEV,  including  language  for  SIP 
revisions  committing  the  State  to  accept 
compliance  with  the  program.  40  CFR 
86.1705-99(e).  These  provisions  of  the 
National  LEV  rule  were  premised  on 
EPA's  interpretation  that  neither  section 
177  nor  section  209  bar  a  State  from 
exempting  motor  vehicles  from 
compliance  with  a  State  section  177 
program  if  those  vehicles  complied  with 
federal  standards.  The  provisions  were 
also  premised  on  EPA's  interpretation 
that  sections  177  and  209  also  do  not 
bar  EPA  approval  of  a  SIP  committing 
the  State  to  accept  such  compliance 
with  federal  standards.  It  was  clear  that 
sections  177  and  209  would  bar  a  State 
from  adopting  the  National  LEV 
standards  itself  and  requiring  motor 
vehicle  manufactiuers  to  comply  with 
such  standards.  However,  EPA  believed 
that  sections  177  and  209  would  in  no 
way  prevent  a  State  from  committing 
that  it  would  not  apply  its  section  177 
requirements  to  motor  vehicle 
manufacturers  that  chose  to  comply 
with  a  specified  federal  regulatory 
program.  This  interpretation 
distinguished  between  a  State  adopting 
new  motor  vehicle  requirements  that 
apply  to  manufacturers  and  are  different 
from  California's  program,  and  a  State 
providing  that  its  State  requirements 
under  section  177  will  not  apply  to 
manufacturers,  as  long  as  they  comply 
with  federal  requirements.  EPA 
promulgated  the  National  LEV 
regulations  based  on  this  interpretation. 
Moreover,  EPA  did  not  reopen  for 
consideration  this  fundamental  legal 
interpretation,  which  supports  the 
validity  of  the  entire  structure  of  the 
National  LEV  program,  in  this  direct 
final  rulemaking  to  approve 
Connecticut's  SIP  revision.  EPA 
explained  in  the  preamble  to  the 
National  LEV  final  rule  that  EPA  would 
be  able  to  approve  a  SIP  submission 
containing  the  specified  language  even 
without  further  notice-and-comment 
rulemaking.  Here  EPA  chose  to  conduct 
notice-and-comment  rulemaking  to 
address  any  other  possible  issues 
regarding  the  approvability  of 
Connecticut's  submission  under  section 
110  of  the  CAA.  63  FR  935-939.  EPA 
did  not  reopen  the  compliance 
alternative  issue  in  this  rulemaking. 


Final  Action:  EPA  has  evaluated  the 
SIP  revisions  submitted  by  Cormecticut, 
New  Hampshire,  cuid  Rhode  Island  and 
has  determined  that  each  is  consistent 
with  the  EPA  National  LEV  regulations 
and  meet  the  section  110  requirements 
for  SIP  approvals.  Therefore,  EPA  is 
approving  the  Cormecticut  SIP  revision 
submitted  on  February  7, 1996  and 
February  18,  1999;  Rhode  Island's  SIP 
revision  submitted  on  February  22, 1999 
and  November  17, 1999;  and  New 
Hampshire's  SIP  revision  submitted  on 
August  16,  1999,  which  commit  each 
State  to  the  National  LEV  program. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  establishing 
a  precedent  for  any  future  request  for 
revision  to  any  State  Implementation 
Plan.  Each  request  for  revision  to  the 
State  implementation  plan  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  {58  FR 
51735,  October  4,  1993],  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  laws  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  those  state 
laws.  Accordingly,  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  allowing  entities  to 
comply  with  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
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Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SEP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Tcikings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 


report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicicd  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  February  17,  2000. 
Mindy  S.  Lubber, 

Acting  Regional  Administrator,  Region  I. 

PART  52— [AMENDED] 

40  CFR  part  52  is  amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(79)  to  read  as 
follows: 


§52.370    Identification  of  plan. 

***** 

(c)  *   *   • 

(79)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  February 
7,  1996  and  February  18,  1999. 

(i)  Incorporation  by  reference. 

(A)  Connecticut  regulation  section 
22a-l  74-36,  entitled  "Low  Emission 
Vehicles"  as  dated  and  effective  by 
determination  of  the  Secretary  of  State 
on  December  23, 1994. 

(B)  Connecticut  regulation  section 
22a-174-36(g),  entitled  "Alternative 
Means  of  Compliance  via  the  National 
Low  Emission  Vehicle  (LEV)  Program" 
as  dated  and  effective  by  determination 
of  the  Secretary  of  State  on  January  29, 
1999. 

(ii)  Additional  material. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  February  7, 1996  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan  for  the  Low 
Emission  Vehicle  program. 

(B)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  February  18,  1999  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan  for  the  National 
Low  Emission  Vehicle  program  to  be  a 
compliance  option  under  the  State's 
Low  Emission  Vehicle  Program. 

3.  In  §  52.385,  Table  52.385  is 
amended  by  adding  new  entries  for 
section  22a-l  74-36,  entitled  "Low 
Emission  Vehicles"  and  section  22a- 
174-36(g),  entitled  "Alternative  Means 
of  Compliance  via  the  National  Low 
Emission  Vehicle  (LEV)  Program"  to 
read  as  follows: 

§52.385  -  EPA — approved  Connecticut 
Regulations 


Table  52.385.— EPA-Approved  Rules  and  Regulations 


Title/subject 

Dates 

Federal  Register  citation 

52.370 

Connecticut  State 
citation 

Date 

Date  ap- 

Comments/description 

adopted  by 

proved  by 

State 

EPA 

* 

« 

* 

• 

« 

• 

• 

223-174-36 

Low  Emission  Vehicles  

12/23/94 

3/9/00 

[Insert  FR  citation  from 
published  date). 

(0(79) 

Approval  of  Low  Emission 
Vehicle  Program 

22a-174-36(g) 

Alternative  Means  of  Com- 
pliance via  the  National 
Low  Emission  Vehicle 
(LEV)  Program. 

1/29/99 

3/9/00 

(Insert  FR  citation  from 
published  date]. 

(c)(79) 

Approval  of  Altematlve 
H^eans  of  Compliance 
via  the  National  Low 
Emission  Vehicle  (LEV) 
Program  for  the  "Cali- 
fomia"  low  emission  ve- 
hicle program  adopted 
above. 

* 

* 

* 

* 

• 

• 

• 
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Subpart  EE— Ne  w  Hampshire 


4.  Section  52. 
adding  paragrap 
follows: 


1)520  is  amended  by 
{c){65)  to  read  as 


§  52.1 520    Identif ifcation  of  plan. 


(c) 


(65)  Revisions 
Implementation 
New  Hampshire  pepartment 


to  the  State 
'Ian  submitted  by  the 
of 


Title/subje<  t 


National  Low  Emission 
Vehicle  Program 


00 — R  lode 


Subpart 

§52.2070 

6.  hi§52.207C 
(c)  is  amended 


Island 
ldentif)cat>on  of  plan. 

the  Table  in  paragraph 
adding  new  state 


by  1 


State  cits  Non 


Air  Pollution  Contr|)l  Regulation 
37. 


(d)  *  *  * 

(e)  Nonregu 


Name  of  non  re(  ulatory  SIP 
provisii  »n 


Letter  outlining  co|nmltment  to 
National  LEV. 


Environmental  Services  on  August  16, 
1999. 

(i)  Incorporation  by  reference. 

New  Hampshire  regulation  Chapter 
Env-A  3600.  entitled  "National  Low 
Emission  Vehicle  (National  LEV) 
Program"  adopted  July  21. 1999. 

(ii)  Additional  material. 

Letter  from  the  New  Hampshire 
Department  of  Environmental  Services 
dated  August  16.  1999  submitting  the 
Low  Emission  Vehicle  program  as  a 


revision  to  the  State  Implementation 
Plan. 

5.  In  §  52.1525.  Table  52.1525  is 
amended  by  adding  new  entries  to 
existing  state  citations  for  Chapter  Env- 
A  3600,  entitled  "National  Low 
Emission  Vehicle  (National  LEV) 
Program"  to  read  as  follows: 

§  52. 1 525 — EPA-approved  New 
Hampshire  state  regulations 


Table  52.1525.— EPA-Approved  Rules  and  Regulations— New  Hampshire 


State  citation 
chapter 


Date 

adopted  by 

State 


Date  ap- 
proved by 
EPA 


Federal  Register  citation       52.1520 


Comments 


CH  air  3600 


7/21/99 


[Insert  FR  citation  from  (c)(65) 

published  date]. 


Approval  of  commitment  to 
National  Low  Emission 
Vehicle  Program. 


citations  for  Regulation  Number  37. 
entitled  "Rhode  Island's  Low  Emission 
Vehicle  Program"  and  in  the  Table  in 
paragraph  (e)  by  adding  a  new  entry  at 
the  end  of  the  Table  in  the  non- 


regulatory  SIP  provision  to  read  as 
follows: 
(c)  EPA  approved  regulations. 


EPA  APPROVED  RHODE  ISLAND  REGULATIONS 


Title/subject 


State  ef- 
fective 
date 


EPA  approval  date 


Explanations 


Rhode  Island's  Low  Emission 
Vehicle  Program. 


12/7/99    [Insert  FR  citation  from 
published  date]. 


Includes  National  LEV  as  a 
compliance  alternative. 


atory. 


Rhode  Island  Non  Regulatory 


Applicable  geographic  or 
nonattainment  area 


State  sub- 
mittal date/ 
effective 
date 


EPA  approved  date 


Explanations 


Statewide 


2/22/99    [Insert  FR  citation  from 
published  date]. 


Includes  details  of  the  State's 
commitment  to  National 
LEV. 
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[FR  Doc.  00-5630  Filed  3-9-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DE046-1022a;  FRL-6S47-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Regulation  Number  37 — NOx 
Budget  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  a  direct  final 
rule  to-approve  a  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
State  of  Delaware.  This  revision 
implements  Phase  II  of  the  Ozone 
Transport  Commission's  (OTC) 
September  27,  1994  Memorandum  of 
Understanding  (MOU)  which  describes 
a  regional  nitrogen  oxides  (NOx)  cap 
and  trade  program  that  will  significantly 
reduce  NOx  emissions  generated  within 
the  ozone  transport  region.  The 
intended  effect  of  this  action  is  to 
approve  the  Delaware  Regulation 
Number  37,  NOx  Budget  Program. 
DATES:  This  rule  is  effective  on  May  8, 
2000,  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  April  10,  2000.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief, 
Ozone  &  Mobile  Soiu-ces  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hoiurs  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control, 
Richardson  &  Robins  Building,  89  Kings 
Highway,  Dover,  Delaware  19901. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  814-2182,  or  by  e-mail  at 
quinto.rose@epa.gov.  While  information 
may  be  requested  via  e-mail,  comments 
must  be  submitted  in  writing  to  the 
above  RegionjIII  address. 
SUPPLEMENTARY  INFORMATION:  On 
December  20,  1999,  the  Delaware 
Department  of  Natural  Resources  and 


Environmental  Control  (DNREC) 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  Delaware  Regulation 
Number  37,  NOx  Budget  Program. 

I.  Background 

The  Ozone  Transport  Commission 
(OTC)  adopted  a  Memorandum  of 
Understanding  (MOU)  on  September  27, 

1994,  committing  the  signatory  states  to 
the  development  of  a  two  phase  region- 
wide  reduction  in  NOx  emissions  by 
1999  and  by  2003,  respectively.  As 
reasonably  available  control  technology 
(RACT)  to  reduce  NOx  emissions  was 
required  to  be  implemented  by  May  of 

1995.  the  MOU  refers  to  the  NOx 
reductions  to  be  achieved  by  1999  as 
Phase  II;  and  the  NOx  reductions  to  be 
achieved  by  2003  as  Phase  III.  The  OTC 
states  include  Maine,  New  Hampshire, 
Vermont,  Massachusetts,  Connecticut, 
Rhode  Island,  New  York,  New  Jersey, 
Pennsylvania,  Maryland,  Delaware,  the 
northern  counties  of  Virginia,  and  the 
District  of  Columbia.  All  OTC  member 
states  and  the  District  of  Colombia,  with 
the  exception  of  the  Commonwealth  of 
Virginia,  signed  the  September  27,  1994 
MOU.  The  OTC  MOU  requires 
reductions  of  NOx  emissions,  during  the 
ozone  season,  from  utility  and  large 
industrial  combustion  facilities  within 
the  Ozone  Transport  Region  (OTR)  in 
order  to  further  the  effort  to  achieve  the 
health-based  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 

In  the  MOU,  the  OTC  states  agreed  to 
propose  regulations  for  the  control  of 
NOx  emissions  in  accordance  with  the 
following  guidelines: 

1.  The  level  of  NOx  required  would  be 
established  from  a  1990  baseline 
emissions  level. 

2.  The  reduction  would  vary  by 
location,  or  zone,  and  would  be 
implemented  in  two  phases  utilizing  a 
region  wide  trading  program. 

3.  The  reduction  would  be 
determined  based  on  the  less  stringent 
of  each  of  the  following: 

a.  By  May  1,  1999,  the  affected 
facilities  in  the  inner  zone  shall  reduce 
their  rate  of  NOx  emissions  by  65% 
from  baseline,  or  emit  NOx  at  a  rate  no 
greater  than  0.20  pound  per  million  Btu. 
(This  is  referred  to  as  a  Phase  II 
requirement ). 

b.  By  May  1,  1999.  the  affected 
facilities  in  the  outer  zone  shall  reduce 
their  rate  of  NOx  emissions  by  55% 
from  baseline,  or  shall  emit  NOx  at  a 
rate  no  greater  than  0.20  pounds  per 
million  Btu.  (This  is  referred  to  as  a 
Phase  II  requirement). 

c.  By  May  1,  2003,  the  affected 
facilities  in  the  inner  and  outer  zone 
shall  reduce  their  rate  of  NOx  emissions 


by  75%  from  baseline,  or  shall  emit 
NOx  at  a  rate  of  no  greater  than  0.15 
pounds  per  million  Btu.  (This  is  referred 
to  as  a  Phase  III  requirement). 

d.  By  May  1,  2003,  the  affected 
facilities  in  the  Northern  zone  shall 
reduce  their  rate  of  NOx  emissions  by 
55%  from  baseline,  or  shall  emit  NOx  at 
a  rate  no  greater  than  0.20  pounds  per 
million  Btu.  (This  is  referred  to  as  a 
Phase  III  requirement ). 

A  task  force  of  representatives  from 
the  OTC  states,  organized  through  the 
Northeast  States  for  Coordinated  Air 
Use  Management  (NESCAUM)  and  the 
Mid-AUantic  Regional  Air  Management 
Association  (MARAMA),  were  charged 
with  the  task  of  developing  a  model  rule 
to  implement  the  program  defined  by 
the  OTC  MOU.  During  1995  and  1996. 
the  NESCAUM/MARAMA  NOx  Budget 
Task  Force  worked  with  EPA  and 
developed  a  model  rule  as  a  template  for 
OTC  states  to  adopt  their  own  rules  to 
implement  the  OTC  MOU.  The  model 
rule  was  issued  May  1,  1996.  The  model 
rule  was  developed  for  the  OTC  states 
to  implement  the  Phase  II  reduction 
called  for  in  the  MOU  to  be  achieved  by 
May  1,  1999.  The  model  rule  does  not 
include  the  implementation  of  Phase  III. 

n.  Summary  of  SIP  Revision 

Delaware's  Regulation  Number  37  is 
based  solely  and  completely  upon  the 
"NESCAUM/MARAMA  NOx  Budget 
Rule"  issued  in  May  1,  1996.  The  model 
rule  was  developed  by  the  states  in  the 
Ozone  Transport  Region  (OTR)  using 
the  EPA's  economic  incentive  rules  (67 
FR  16690)  which  were  published  on 
April  7,  1994,  as  the  general  regulatory 
framework. 

The  Delaware  NOx  Budget  Program 
establishes  NOx  emission  allowances 
for  each  ozone  season  which  falls 
between  May  1.  1999  and  September  30. 
2002.  This  program  identifies  the 
budgeted  sources  and  identifies  the 
number  of  allowances  each  budgeted 
source  is  allocated. 

The  Delaware  NOx  Budget  Program  is 
divided  into  twenty  sections:  (1) 
General  Provisions — purpose  and  scope 
of  the  program:  (2)  Applicability — any 
owner  or  operator  of  a  budget  source 
where  the  source  is  located  in  the  State 
of  Delaware;  (3)  Definitions — defines 
terms  used  in  the  program;  (4) 
Allowance  Allocation — the  total  number 
of  NOx  allowances  (tons)  which 
Delaware  has  been  allotted  from  the 
regional  program  to  divide  among  the 
sources  subject  to  the  program  during 
the  1999-2002  ozone  seasons;  (5) 
Permits — requirements  for  revisions  and 
amendments;  (6)  Establishment  of 
Compliance  Accounts;  (7)  Establishment 
of  General  Accounts;  (8)  Opt-in 
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Provisions;  (9)  N  bw  Budget  Source 
Provisions;  (10)  JOx  Allowance 
Tracking  System  (NATS);  (11) 
Allowance  Tran!  fer — requirements  and 
procedures  to  nc  tify  the  NATS 
Administrator;  (  2)  Allowance 
Banking — proce(  ures  and  limitations 
for  banking  xmui  ed  allowances  from  one 
year  to  another;  13)  Emission 
Monitoring — mo  nitored  by  either  a 
continuous  emis  sion  monitoring  system 
(CEMS)  or  equiv  dent  that  is  approved 
by  the  state  and  iPA;  (14) 
Recordkeeping—  records  to  be  retained 
for  a  minimiun  of  five  years;  (15) 
Emissions  Repoiting — quarterly  in  an 
electronic  forma  (EDR);  (16)  End-of- 
Season  Reconcil  ation — how 
compliance  will  be  determined  at  the 
end  of  each  ozoi  e  season;  (17) 
Compliance  Cerl  Lfication — annual 
compliance  certi  fication  requirements 
for  budget  units;  (18)  Failure  to  Meet 
Compliance  Req  iirements;  (19)  Program 
Audit;  and  (20)  1  "rogram  Fees.  Two 
appendices  are  i  ncluded  in  this 
regulation:  App«  ndix  A — where 
budgeted  source  >  and  their  NOx 
allowance  allocj  tions  are  identified;  and 
Appendix  B— final  OTC  NOx  baseline 
inventory  of  the  budgeted  sources. 

EPA  is  publisking  this  direct  final 
rule  without  prii  )r  proposal  because  the 
Agency  views  th  is  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  a  f  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  v  ill  serve  as  the  proposal 
to  approve  the  S  [P  revision  if  adverse 
comments  are  fi  ed.  This  direct  final 
rule  will  be  effe(  tive  on  May  8,  2000, 
without  further  lotice  unless  EPA 
receives  adverse  comment  by  April  10, 
2000.  If  EPA  rec  jives  adverse  comment, 
EPA  will  publis  i  a  timely  withdrawal  in 
the  Federal  Reg^er  informing  the 
public  that  the  rlule  will  not  take  effect. 
EPA  will  addres  s  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  I  PA  will  not  institute  a 
second  commer  t  period  on  this  action. 
Any  parties  inte  rested  in  commenting 
must  do  so  at  th  is  time.  A  more  detailed 
description  of  tlie  state  submittal,  the 
model  rule  and  ilPA's  evaluation  are 
included  in  a  T(  chnical  Support 
Document  (TSD )  prepared  in  support  of 
this  rulemaking  action.  Interested 
parties  may  reqi  lest  a  copy  of  this  TSD 
from  the  EPA  Ri  !gional  Office  listed  in 
the  ADDRESSES  i  ection  of  this  dociunent. 


III.  Final  Actioi  i 


appro'  'ing 


1)99 


EPA  is 
December  20 
SIP  to  include 
NOx  Budget  Prdgram 


Delaware's 
request  to  revise  its 
Regulation  Number  37, 


IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smsdl 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unJFunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act  (CAA).  This  rule  also  is 
not  subject  to  Executive  Order  13045  (62 
FR  19885,  April  23,  1997).  because  it  is 
not  economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu-e  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7,  1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 


eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  uinder 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  nUe  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 
Under  section  307(b)(1)  of  the  CAA, 

petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
CoxaX  of  Appeals  for  the  appropriate 
circuit  by  May  8,  2000.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  approving  Delaware's 
Regulation  Number  37— NOx  Budget 
Program,  does  not  affect  the  finality  of 
this  rule  for  the  piu-poses  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  February  24.  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
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PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  I — Delaware 

2.  In  section  52.420,  the  entry  for 
Regulation  37  in  the  "EPA  Approved 
Regulations  in  the  Delaware  SIP"  table 


in  paragraph  (c)  is  revised  to  read  as 
follows: 

§52.420    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 


EPA-Approved  Regulations  in  the  Delaware  SIP 


State  citation 


Title/Subject 


State 

effective 

date 


EPA  approval  date 


Additional  information 


Regulation  37 

Section  1  General  Provisions  

Section  2  Applicability 

Section  3  Definitions 

Section  4  Allowance  Allocation  

Section  5  Permits  

Sections  Establishment  of  Compliance  Accounts 

Section  7  Establishment  of  General  Accounts 

Section  8  Opt  In  Provisions 

Section  9  New  Budget  Source  Provisions  

Section  10  NOx  Allowance  Tracking  System  (NATS)  .. 

Section  11  Allowance  Transfer 

Section  12  Allowance  Banking  

Section  13  Emission  Monitoring  

Section  14  Recordkeeping  

Section  15  Emissions  Reporting  

Section  16  End-of-Season  Reconciliation 

Section  17  Compliance  Certification  

Section  18  Failure  to  Meet  Compliance  Requirements 

Section  19  Program  Audit  

Section  20  Program  Fees 

Appendix  A  ....  NOx  Budget  Program — Budget  Sources  & 

Allowances. 

Appendix  B  ....  NOx    Budget   Program— Final   OTC   NOx 

Base-line  Inventory. 


NOx  Budget  Program 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insen  Federal  Register  cite). 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite). 

1 2/1 1  /99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1  /99  3/9/00  [I  nsert  Federal  Register  cite] . 

1 2/1 1  /99  3/9/00  [Insen  Federal  Register  cite]. 

1 2/1 1  /99  3/9/00  [Insert  Federal  Register  cite]. 

12/1 1/99  3/9/00  [Insert  Federal  Register  cite). 

1 2/1 1  /99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

12/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

12/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

12/1 1/99  3/9/00  [Insert  Federal  Register  cite]. 

1 2/1 1  /99  3/9/00  [Insert  Federal  Register  cite]. 


[FR  Doc.  00-5614  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  27 

[CO  Docket  No.  99-168;  DA  00-450] 

Service  Rules  for  the  746-764  and  776- 
794  MHz  Bands;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  dociunent  corrects  two 
errors  that  were  contained  in  a 
document  published  in  the  January  20, 
2000,  Federal  Register,  estabUshing 
service  rules  governing  the  initial 
assignment  of  license,  by  competitive 
bidding,  and  the  subsequent  regulatory 
treatment  of  commercial  services  to  be 
provided  on  the  746-764  and  776-794 
MHz  Bands. 
DATES:  Effective  on  March  9,  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Jane 
PhilUps,  202^18-1310. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Conunission 
published  a  synopsis  of  the  First  Report 
and  Order  (synopsis)  (FR  Doc.  00-1332) 
in  the  Federal  Register  of  January  20, 
2000,  (65  FR  3139)  establishing  service 
rules  governing  the  initial  assignment  of 
license,  by  competitive  bidding,  and  the 
subsequent  regulatory  treatment  of 
commercial  services  to  be  provided  on 
the  746-764  and  776-794  MHz  Bands. 
Both  in  the  text  of  the  synopsis  and  in 
§  27.13(b)  of  the  Commission's 
implementing  regulation,  the  specific 
date  as  of  which  a  license  issued  for  the 
747-762  MHz  and  777-792  MHz  bands 
will  terminate  was  erroneously 
identified  as  January  1,  2014.  The 
correct  date  is  January  1,  2015. 
Additionally,  in  §  27.66(b),  the  date  as 
of  which  a  fixed  service  common 
carrier's  application  for  volimtary 
discontinuance,  reduction,  or 
impairment  of  service  will  be 
automatically  granted,  absent 


opposition,  is  amended  fi-om  "30"  to 
"31"  days. 

Correction  of  Publication 

In  rule  FR  Doc.  00-1332.  65  FR  3139, 
January  20,  2000,  make  the  following 
corrections.  In  the  text  of  the 
supplementary  information  wherever 
the  date  January  1,  2014,  appears, 
correct  it  to  read  January  1,  2015.  On 
page  3146,  in  the  second  column, 
§  27.13  (b)  is  amended  by  correcting 
"January  1,  2014,"  to  "January  1.  2015." 
Additionally,  on  page  3149,  in  the 
second  column,  §  27.66(b)  is  amended 
by  correcting  "30  days"  to  read  "31 
days." 

Dated:  March  3.  2000. 

Federal  Communications  Commission. 
Magaiie  Roman  Salas, 
Secretary. 
(FR  Doc.  00-5678  Filed  3-8-00;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  18d6, 1808, 1811, 1813, 
1815, 1825, 1835, 1837, 1842, 1848,  and 
1851 

Miscellaneous  Administrative 
Revisions  to  the  f^ASA  FAR 
Supplement 

agency:  National  Aeronautics  and 
Space  Administr.  tion  (NASA). 
action:  Final  rul( . 


tie 


SUMMARY:  This  is 
the  NASA  FAR 
the  Federal 
(FAR);  indicate 
consensus  standard 
by  NASA;  clarify 
NASA's  structured 
determining  profi  t 
values  outside  thi '. 
must  not  be  used 
regarding  paymei  t 
letter  contracts 
removed;  and  r 
and  miscellaneoi|s 
NASA  internal 
matters. 


aid 


EFFECTIVE  DATE 
FOR  FURTHER 

Celeste  Dalton, 
Office  of 
Management 
Washington,  DC 
e-mail:  celeste 
SUPPLEMENTARY 


a  final  rule  to  conform 
S  ipplement  (NFS)  with 
Acqu  sition  Regulation 

method  of  voluntary 
reporting  utilized 
that  when  using 
approach  for 
or  fee  objectives, 
designated  ranges 
adds  NASA's  policy 
of  profit  or  fee  under 
which  was  mistakenly 
editorial  corrections 
changes  dealing  with 
administrative 


March  9,  2000. 
INFORMATION  CONTACT: 
N  ^SA  Headquarters, 
Procure]  nent.  Contract 
Div;  sion  (Code  HK), 

:  0546,  (202)358-1645, 
da  Uon@hq.nasa.gov. 
If  iformation: 


A.  Background 

FAC  97-14,  dajed  September  24, 
1999,  amended  F\R  11.107  to  indicate 
that  agencies  will  describe  the  reporting 
method  of  volunmry  consensus 
standards  used,  'uhis  final  rule  states 
that  NASA's  metlod  of  reporting  is 
categorical.  This  inal  rule  also  revises 
nvunbering  withii  i  NFS  Part  1848  to 
refiect  the  FAC  9!  '-14  changes  to  FAR 
48.104.  Changes  1  inrelated  to  FAC  97-14 
are  made  to:  Alio  *v  deputy  procurement 
officers  to  design  ite  cardholders  for 
commercial  pure  »ase  cards;  clarify  that 
when  using  NAS.  ^'s  structured 
approach  for  dete  rmining  profit  or  fee 
objectives,  values  outside  the  designated 
ranges  must  not  I  e  used;  and  to  require 
submission  of  hai  dcopies  of  RFPs  for 
Headquarters  rev  ew.  The  change  to 
NASA's  structure  d  approach  for 
developing  a  pro  it  or  fee  objective  (64 
FR  51472-51476  September  23, 1999) 
mistakenly  delete  d  NASA's  policy 
regarding  paymei  it  of  profit  or  fee  under 
letter  contracts.  1  his  final  rule  corrects 
this  error  by  addi  ng  the  previous 
language  as  sectidn  1815.404-472.  Other 
editorial  changes  are  made  to:  Correct 


referenced  document  titles;  Correct 
referenced  FAR  citations;  delete  expired 
docmnents;  and  remove  section 
1851.101  as  a  result  of  an  expired 
dociunent. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  imder  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  at  seq.) 
because  it  does  not  impose  any  new 
requirements. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subparts  in  48  CFR  Parts  1806. 
1808, 1811, 1813, 1815, 1825, 1835, 
1837, 1842, 1848, and  1851 

Govenunent  procurement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1806.  1808. 
1811. 1813, 1815.  1825,  1835,  1837, 
1842,  1848,  and  1851  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1806,  1808.  1811,  1813,  1815, 
1825, 1835, 1837, 1842, 1848, and  1851 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1806— COMPETITION 
REQUIREMENTS 

2.  In  section  1806.302-7,  amend 
paragraph  (c)(2)  by  removing  "(Code 
LC)"  and  adding  "(Code  L)"  in  its  place. 

PART  1808— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

3.  In  section  1808.002-70,  paragraph 
(d)  is  revised  to  read  as  follows: 

1808.002-70    AcquisJtfon  of  radioisotopes. 

***** 

(d)  Guidcmce  is  available  from  DOE  at 
URL  http://www.oml.gov/isotopes/ 
catalog.htm. 

1808.1100    [Amended] 

4.  Amend  section  1808.1100  by 
removing  "NMI  6000.5"  and  adding 
"NPD  6000.1"  in  its  place. 

PART  1811— DESCRIBING  AGENCY 
NEEDS 

5.  Section  1811.107  is  added  to  read 
as  follows: 


1 811 .1 07    Solicitation  provisions.  (NASA 
supplements  paragraph  (b)) 

(b)  NASA  uses  the  categorical  method 
to  report  its  use  of  volimtary  consensus 
standards. 

Therefore,  use  of  the  provision  at 
52.211-7  is  not  required.  However, 
contracting  officers  must  include  in 
draft  RFPs  (DRFPs)  the  information 
required  by  1815.201(c)(6)(A). 

PART  1813— SIMPLIFIED  ACQUISITION 
PROCEDURES 

6.  In  section  1813.301.  revise 
paragraphs  (a)  and  (a)(i)  to  read  as 
follows: 

1813.301    Governmentwide  commercial 
purchase  card. 

(a)  The  prociuement  officer  or  deputy 
prociu-ement  officer  shall  designate 
individual  cardholders  in  accordance 
vdth  center  procediues.  subject  to  the 
following  limitations: 

(i)  Personnel  other  than  contracting 
officers  may  be  designated  as 
cardholders  for  micro-purchases  and  for 
individual  orders  under  BPAs  up  to 
$5,000  (see  1813.303-3(a)(4)),  provided 
they  complete  training  adequate  to 
ensiu^e  appropriate  use  of  the  purchase 
card. 


PART  1815— CONTRACTING  BY 
NEGOTIATIONS 

7.  In  section  1815.201,  revise 
paragraph  (c)(6)(A)  to  read  as  follows: 

1815.201     Exchanges  with  industry  before 
receipt  of  proposals. 

{c)(6)(A)  Except  for  acquisitions 
described  in  1815.300-70(b). 
contracting  officers  shall  issue  draft 
requests  for  proposals  (DRFPs)  for  all 
competitive  negotiated  acquisitions 
expected  to  exceed  $1,000,000 
(including  all  options  or  later  phases  of 
the  same  project).  DRFPs  shall  invite 
comments  from  potential  offerors  on  all 
aspects  of  the  draft  solicitation, 
including  the  requirements,  schedules, 
proposal  instructions,  and  eveduation 
approaches.  Potential  offerors  should  be 
specifically  requested  to  identify 
unnecessary  or  inefficient  requirements. 
If  the  DRFP  contains  Govemment- 
imique  standards,  potential  offerors 
should  be  invited  to  identify  volimtary 
consensus  standards  that  meet  the 
Government's  requirements  as 
alternatives  to  Government-unique 
standards  cited  as  requirements,  in 
accordance  with  FAR  11.101  and  OMB 
Circvdar  A-119.  When  considered 
appropriate,  the  statement  of  work  or 
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the  specifications  may  be  issued  in 
advance  of  other  solicitation  sections. 


8.  Revise  section  1815.203-71  to  read 
as  follows: 

1815.203-71     Headquarters  reviews. 

For  RFPs  requiring  Headquarters 
review  and  approval,  the  procurement 
officer  shall  submit  ten  copies  of  the 
RFP  to  the  Associate  Administrator  for 
Procurement  (Code  HS).  Any  significant 
information  relating  to  the  RFP  or  the 
planned  evaluation  methodology 
omitted  from  the  RFP  itself  should  also 
be  provided. 

9.  In  section  1815.404-471-1,  revise 
paragraph  (b)  to  read  as  follows: 

1815.404^71-1    General. 


(b)  The  contracting  officer  assigns 
values  to  each  profit  or  fee  factor;  the 
value  miUtiplied  by  the  base  results  in 
the  profit/fee  objective  for  that  factor. 
Each  factor  has  a  normal  value  and  a 
designated  range  of  values.  The  normal 
value  is  representative  of  average 
conditions  on  the  prospective  contract 
when  compared  to  all  goods  and 
services  acquired  by  NASA.  The 
designated  range  provides  values  based 
on  above  normal  or  below  normal 
conditions.  Values  outside  the 
designated  range  must  not  be  used.  In 
the  negotiation  documentation,  the 
contracting  officer  need  not  explain 
assignment  of  the  normal  value,  but 
must  address  conditions  that  justify 


assignment  of  other  than  the  normal 
value. 

10.  Section  1815.404-472  is  added  to 
read  as  follows: 

1 81 5.404-472    Payment  of  profit  or  fee 
under  letter  contracts. 

NASA's  policy  is  to  pay  profit  or  fee 
only  on  definitized  contracts. 

PART  1825— FOREIGN  ACQUISITION 

1825.7003    [Amended] 

11.  In  section  1825.7003,  amend 
paragraph  (b)  by  removing  the  reference 
"{pursuant  to  NMI  1050.9)". 

PART  1835— RESEARCH  AND 
DEVELOP  CONTRACTING 

1835.016-71     [Amended] 

12.  In  section  1835.016-71,  amend 
paragraph  (e)(4)  by  removing  "subparts 
15.8  and  15.9"  and  adding  "subparts 
15.3  and  15.4"  in  its  place. 

PART  1837— SERVICE  CONTRACTING 

1837.104    [Amended] 

13.  In  section  1837.104,  amend 
paragraph  (b)  by  removing  "NMI 
3304. IG"  and  adding  "NPD  3000.1, 
Management  of  Human  Resources"  in 
its  place. 

PART  1842— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

14.  In  section  1842.270,  the  first 
sentence  in  paragraph  (a)  is  revised  to 
read  as  follows: 


1 842.270    Contracting  officer  technical 
representative  (COTR)  delegations. 

(a)  The  cognizant  contracting  officer 
may  appoint  a  qualified  Government 
employee  to  act  as  their  representative 
in  managing  the  technical  aspects  of  a 
particular  contract.  *  *  * 

1842.1405    [Amended] 


15.  In  section  1842.1405,  amend 
paragraph  (a)  by  removing  "NHB 
6200.1"  and  adding  "NPG  6200.1"  in  its 
place. 

PART  1848— VALUE  ENGINEERING 
1848.104-2    Redesignated  as  1848.104-3] 

16.  Section  1848.104-2  is 
redesignated  as  1848.104-3  and  is 
revised  to  read  as  follows: 

1848.104-3    Sharing  collateral  savings. 
(NASA  supplements  paragraph  (a)) 

(a)  The  contracting  officer  is 
authorized  to  make  the  determination 
that  the  cost  of  calculating  and  tracking 
collateral  savings  will  exceed  the 
benefits  to  be  derived. 

PART  1851— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

1851.101     [Removed] 

17.  Section  1851.101  is  removed. 
[FR  Doc.  00-5376  Filed  3-8-00;  8:45  am] 
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Proposed  Rules 


This  section  of  the  REDERAL  REGISTER 
contains  notices  to  tpe  put))ic  of  the  proposed 
issuance  of  rules  arij  regulations.  The 
purpose  of  these  nopces  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  Itie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  PlanI  Health  Inspection 
Service 

9  CFR  Parts  93,  ^,  and130 

[Dociwt  No.  98-013-1] 

Hawaii  Animal  In^port  Center 

AGENCY:  Animal  ^d  Plant  Health 
Inspection  ServicB,  USDA. 


ACTION:  Proposed 


rule. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  b]  removing  Honolulu, 
HI,  from  the  lists  af  animal  import 
centers  and  ports  of  entry  that  provide 
U.S.  Department  jf  Agriculture 
quarantine  facilit  es  for  animals,  birds, 
and  poultry  impc  rted  into  the  United 
States.  We  are  alsp  proposing  to  amend 
the  regulations  by  adding  Honolulu,  HI, 
as  a  limited  port  1  or  the  importation  of 
animals,  birds,  pcultry,  poultry 
products,  and  animal  germ  plasm  that 
do  not  require  U.:5.  Department  of 
Agriculture  quarantine  facilities.  These 
proposed  actions  would  update  the 
regulations  to  ref  ect  the  June  1997 
closure  of  the  Ha  vaii  Animal  Import 
Center. 


you  to  conunent  on 
V  ill  consider  all 


DATES:  We  Invite 

this  docket.  We 

comments  that  w^  receive  by  May  8 

2000. 


ADDRESSES:  Pleas|e 
and  three  copies 
1,  Regulatory  An^ysis 
Development 
4700  River  Road, 
MD  20737-1238 
comment  refers 
1. 

You  may  read 
receive  on  this  docket 
room.  The  readin  5 
room  1141  of  the 
14th  Street  and 
SW.,  Washington 
room  hours  are  8 
Monday  through  [Friday 
holidays.  To  be 


send  your  comment 
o:  Docket  No.  98-013- 
and 
APHIS,  Suite  3C03, 
Unit  118,  Riverdale. 
Please  state  that  your 
Docket  No.  98-013- 


to 


i  iny  comments  that  we 
in  oiu  reading 
room  is  located  in 
USDA  South  Building, 
Independence  Avenue, 
,  DC.  Normal  reading 
a.m.  to  4:30  p.m., 
except 
someone  is  there  to 


sire  i 
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help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
Import/Export  Animals,  National  Center 
for  Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  39,  Riverdale,  MD 
20737-1231;  (301)  734-3276. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  93  and 
98  restrict  the  importation  of  specified 
animals  and  animal  products  into  the 
United  States  to  prevent  the 
introduction  of  commimicable  diseases 
of  livestock  and  poultry.  The  regulations 
designate  animal  import  centers  emd 
ports  of  entry  for  the  importation  of 
certain  animals,  birds,  poultry,  poultry 
products,  and  animal  germ  plasm  that 
require  inspection  or  quarantine 
services. 

The  regulations  in  9  CFR  part  130  set 
forth  the  user  fees  that  are  assessed  to 
reimburse  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  for  the  cost 
of  import-  and  export-related  services 
provided  at  animal  import  centers  and 
ports  of  entry. 

Honolulu,  HI,  is  currently  listed  in 
parts  93,  98,  and  130  as  a  port  of  entry 
with  an  animal  import  center  that  serves 
as  a  quarantine  facility.  The  quarantine 
facility  known  as  the  Hawaii  Animal 
Import  Center  (HAIC)  closed  on  June  30, 
1997.  The  HAIC  was  located  on 
property  owned  by  the  U.S.  Coast 
Guard.  APHIS  had  to  close  the  facility 
and  return  the  property  to  the  Coast 
Guard  because  the  Coast  Guard  was  to 
vacate  the  property  at  the  begiiming  of 
fiscal  year  1998.  We  published  a  notice 
regarding  the  closure  of  the  HAIC  in  the 
Federal  Register  on  May  22, 1997  (62 
FR  28002,  Docket  No.  97-039-1).  Prior 
to  the  closure  of  the  HAIC,  the  number 
of  animals,  birds,  and  poultry  imported 
through  the  facility  was  low  compared 
to  the  number  imported  through  APHIS 
animal  import  centers  located  in  Miami, 
FL,  and  Newbiugh,  NY. 

To  reflect  the  closure  of  the  HAIC,  we 
are  proposing  to  amend  the  regulations 


in  parts  93  and  98  by  removing 
Honolulu,  HI,  from  the  lists  of  animal 
import  centers  and  ports  of  entry  that 
provide  quarantine  services.  In  addition, 
we  propose  to  amend  part  130  by 
removing  all  references  to  the  animal 
import  center  in  Honolulu,  HI.  We  are, 
however,  proposing  to  amend  the 
regulations  in  part  93  by  adding 
Honolulu,  HI,  as  a  limited  port  for  the 
importation  of  animals  birds,  poultry, 
and  poultry  products  that  do  not  require 
U.S.  Department  of  Agriculture  (USDA) 
quarantine  facilities.  We  are  also 
proposing  to  amend  the  regulations  in 
part  98  by  adding  Honolulu,  HI,  as  a 
limited  port  for  the  importation  of 
animal  semen. 

Importation  of  Birds 

Section  93.102  designates  ports  for 
the  importation  of  birds.  In  §93.102, 
paragraph  (a)  lists  the  special  ports  that 
are  equipped  for  the  isolation  and 
quarantine  of  pet  birds  that  are  imported 
in  accordance  with  §  93.101(c)  and 
performing  or  theatrical  birds  that  are 
imported  in  accordance  with  §  93.101(f). 
In  §  93.102,  paragraph  (d)  lists  the 
limited  ports  of  entry  for  pet  birds  and 
performing  or  theatrical  birds  that  do 
not  require  USDA  quarantine  facilities. 

Due  to  the  closure  of  the  HAIC,  we 
can  no  longer  provide  quarantine 
services  for  pet  birds  and  performing  or 
theatrical  birds  in  Honolulu,  HI. 
Therefore,  we  are  proposing  to  remove 
Honolulu,  HI,  from  the  list  of  special 
ports  in  §  93.102(a).  However,  pet  birds 
and  performing  or  theatrical  birds  that 
are  only  required  to  undergo  a 
veterinary  inspection  and  pet  birds  that 
are  allowed  to  do  home  quarantine  may 
be  imported  through  a  limited  port  of 
entry  listed  in  §  93.102(d).  Because  the 
port  of  entry  at  Honolulu,  HI,  has  the 
persoimel  and  facilities  to  provide  such 
veterinary  inspection  services,  we  are 
proposing  to  add  it  to  the  list  of  limited 
ports  in  §  93.102(d)  for  the  importation 
of  pet  birds  and  performing  or  theatrical 
birds  that  do  not  require  USDA 
quarantine  facilities. 

Importation  of  Ratites 

Section  93.103  contains,  among  other 
things,  provisions  for  the  importation  of 
ratites.  Section  93.103(a)(4)(ii)  explains 
how  to  submit  applications  for 
quarantine  space  at  the  HAIC.  We 
would  remove  that  paragraph,  as  well  as 
the  final  two  sentences  of 
§  93.103(a)(4)(iii),  which  state  that  a 
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separate  waiting  list  will  be  maintained 
for  space  at  the  HAIC  and  that  ostriches 
may  not  be  quarantined  at  the  HAIC. 

In  §  93.105,  paragraph  (c)(2)  lists  the 
ports  of  entry  for  ratites  other  than 
ostriches.  In  §93.106,  paragraph  (b)(1) 
lists  the  quarantine  facilities  for  ratites 
that  are  imported  from  any  part  of  the 
world  except  Canada.  In  §  93.107, 
paragraph  (h)(2)  hsts  the  ports  at  which 
ratites  from  Canada  may  enter  the 
United  States  without  quarantine  if  they 
meet  the  requirements  set  forth  in 
§  93.107.  Each  of  these  paragraphs  lists 
Honolulu,  HI,  as  a  port  of  entry  or 
quarantine  facility.  The  HAIC  was  the 
only  facility  in  Hawaii  that  could 
provide  sufficient  space  for  the 
inspection  and  quarantine  of  ratites. 
Due  to  its  closure,  we  can  no  longer 
provide  inspection  or  quarantine 
services  for  ratites  in  Hawaii.  Also, 
while  the  HAIC  was  open,  the  number 
of  ratites  that  entered  the  facility  for 
quarantine  services  was  low.  Therefore, 
we  are  proposing  to  remove  the 
references  to  Honolulu,  HI,  in 
§  §  93.105(c)(2),  93.106(b)(1),  and 
93.107(b)(2). 

Importation  of  Poultry  and  Poultry 
Products 

We  are  also  proposing  to  add 
Honolulu,  HI,  to  the  list  of  limited  ports 
in  §  93.203.  Those  limited  ports  may  be 
used  for  the  importation  of  poultry  and 
poultry  products,  such  as  poultry  test 
specimens,  hatching  eggs,  and  day-old 
chicks,  that  do  not  require  restraining 
and  holding  facilities  for  inspection. 
The  port  of  entry  at  Honolulu,  HI,  has 
the  personnel  and  facilities  available  to 
provide  inspection  services  for  poultry 
and  poultry  products  that  do  not  require 
restraining  and  holding  facilities. 
Therefore,  we  are  proposing  to  amend 
§  93.203(d)  by  adding  Honolulu,  HI,  to 
the  list  of  limited  ports. 

Air  and  Ocean  Ports 

Honolulu,  HI,  is  also  included  in  the 
lists  of  air  and  ocean  ports  for  the 
importation  of  poultry  (§  93.203(a)), 
horses  (§  93.303(a)),  ruminants 
(§  93.403(a)),  swine  (§  93.503(a)), 
miscellaneous  animals  (§  93.703(a)(1)), 
and  elephants,  hippopotami, 
rhinoceroses,  and  tapirs  (§  93.805(a)(1)). 
We  propose  to  remove  references  to 
Honolulu,  HI,  from  these  sections 
because  they  list  ports  that  have  USDA 
quarantine  facilities.  However,  even 
though  we  are  proposing  to  remove 
Honolulu,  HI,  from  the  list  of  ports  in 
§  93.805(a)(1),  elephants,  hippopotami, 
rhinoceroses,  and  tapirs  could  be 
imported  through  Honolulu,  HI,  on  a 
case-by-case  basis  in  accordance  with 
§  93.805(a)(2),  if  the  animals  will  be 


inspected  at  a  facility  provided  by  the 
importer. 

Limited  Ports 

Because  Honolulu,  HI,  has  inspection 
facilities  for  the  entry  of  certain  animals 
and  animal  products  that  do  not  requfre 
restraining  and  holding  inspection 
facilities,  we  propose  to  add  Honolulu, 
HI,  to  the  lists  of  limited  ports  for  the 
importation  of  horses  (§  93.303(d)), 
ruminants  (§  93.403(e)),  and  swine 
(§  93.503(e)). 

In  addition,  to  maintain  consistency 
with  the  proposed  changes  to  part  93, 
we  propose  to  remove  Honolulu,  HI, 
from  the  list  of  air  and  ocean  ports  in 
§  98.33(a)  for  the  importation  of  animal 
semen  and  to  add  Honolulu,  HI,  to  the 
hst  of  limited  ports  in  §  98.33(d)  for  the 
importation  of  animal  semen. 

Section  98.6  provides  that  embryos 
may  be  imported  only  at  a  port  of  entry 
Hsted  in  §93.303  for  horses,  §93.403  for 
ruminants,  and  §  93.503  for  swine. 
Under  this  proposed  rule,  embryos 
could  be  imported  through  Honolulu, 
HI,  because  it  would  be  listed  in  those 
sections  as  a  limited  port. 

User  Fees 

In  §  130.1,  the  definition  of  Animal 
Import  Center  lists  the  quarantine 
facilities  operated  by  APHIS  in 
Newbiu^,  NY;  Miami,  FL;  and 
Honolulu,  HI.  We  are  proposing  to 
remove  Honolulu,  HI,  from  the 
definition  oi  Animal  Import  Center. 

In  addition,  in  §  130.1  the  definition 
of  nonstandard  care  and  handling 
provides  the  locations  and  hours  of 
operation  of  the  animal  import  centers 
in  footnote  2.  We  would  remove  the 
reference  to  Honolulu,  HI,  from  footnote 
2. 

Miscellaneous 

In  §  93.106,  paragraph  (a)  contains  a 
reference  to  the  Cooperative  and  Trust 
Fund  Agreement  and  states  that 
information  regarding  the  agreement  can 
be  found  in  §  93.106(c)(7).  The 
Cooperative  and  Trust  Fund  Agreement 
is  foimd  in  §  93.106(c)(5).  We  are 
changing  the  reference,  accordingly. 

In  §  93.404(a)(2),  reference  is  made  to 
§  93.430  for  the  importation  of  domestic 
ruminants  from  regions  where  foot-and- 
mouth  disease  or  rinderpest  has  been 
determined  to  exist.  On  November  19. 
1998,  we  published  in  the  Federal 
Register  (63  FR  64173-64175,  Docket 
No.  98-070-3)  a  final  rule  to  close  the 
Harry  S  Truman  Animal  Import  Center 
(HSTAIC).  Based  on  the  closure  of 
HSTAIC,  §  §  93.430  and  93.431  were 
removed  and  reserved;  however,  a 
reference  to  §93.430  in  §  93.404(a)(2) 


was  not  removed.  We  are  proposing  to 
correct  that  oversight  in  this  docimient. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  proposed  rule  would  amend  the 
regulations  in  9  CFR  parts  93,  98,  and 
130  by  removing  Honolulu,  HI,  from  the 
lists  of  animal  import  centers  and  ports 
of  entry  that  provide  USDA  quarantine 
facilities  for  animals,  birds,  and  poultry 
imported  into  the  United  States.  These 
changes  are  necessary  to  reflect  the 
closinre  of  the  facility  known  as  the 
Hawaii  Animal  Import  Center  (HAIC). 
However,  we  would  add  Honolulu.  HI, 
as  a  limited  port  for  the  importation  of 
animals,  birds,  poultry,  poultry 
products,  and  animal  germ  plasm  that 
do  not  require  USDA  quarantine 
facilities. 

The  removal  of  Honolulu,  HI,  from 
the  lists  of  animal  import  centers  is 
primarily  an  editorial  change  following 
the  previously  annoimced  closure  of  the 
HAIC.  That  closure  primarily  affected 
U.S.  importers  of  animals,  birds,  and 
poultry  that  required  quarantine 
services.  After  HAIC  closed,  those 
importers  could  no  longer  import  these 
items  into  the  United  States  through 
Honolulu,  HI.  However,  prior  to  the 
closiue  of  the  HAIC,  the  niunber  of 
animals,  birds,  and  poultry  imported 
through  and  quarantined  at  the  port  of 
Honolulu,  HI,  was  low  compared  to  the 
number  imported  through  other  animal 
import  centers  located  in  Miami,  FL, 
and  Newburgh,  NY.  For  instance,  in 
fiscal  year  1997,  the  HAIC  provided 
inspection  and  quarantine  services  for 
40  animals  and  birds.  However,  in  fiscal 
year  1997,  the  animal  import  center  in 
Miami,  FL,  provided  inspection  and 
quarantine  services  for  over  1 ,500 
animals  and  birds;  and  the  animal 
import  center  located  in  Newbiugh,  NY, 
provided  services  for  over  4,000  animals 
from  January  1,  1997,  to  December  31, 
1997. 

Based  on  the  availability  of  the 
remaining  animal  import  centers  and 
ports  of  entry  and  the  low  level  of  use 
prior  to  closure  of  the  HAIC,  we  believe 
that  removing  Honolulu,  HI,  from  the 
lists  of  animal  import  centers  and  ports 
of  entry  that  provide  USDA  quarantine 
facilities  for  animals,  birds,  and  poultry 
imported  into  the  United  States  would 
not  have  a  significant  economic  effect 
on  importers.  In  addition,  our  proposal 
to  designate  Honolulu,  HI,  as  a  limited 
port  for  the  importation  of  animals, 
birds,  poultry,  poultry  products,  and 
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animal  germ  plasmJthat  do  not  require 
USDA  quarantine  facilities  would 
continue  to  provid^  a  port  of  entry  for 
U.S.  importers  of  certain  animals,  birds, 
poultry,  poultry  products,  and  animal 
germ  plasm. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  hispection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  1^372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  i:  988 

This  proposed  nile  has  been  reviewed 
under  Executive  Otder  12988,  Civil 
Justice  Reform.  If  tnis  proposed  rule  is 
adopted:  (1)  All  Stite  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  prjempted;  (2)  no 
retroactive  effect  wjill  be  given  to  this 
rule;  and  (3)  admiijistrative  proceedings 
will  not  be  require^  before  parties  may 
file  suit  in  court  cqallenging  this  rule. 

Paperwork  Reduclioii  Act 

This  proposed  rule  contains  no 
information  colled  ion  or  recordkeeping 
requirements  unde  r  the  Paj)erwork 
Reduction  Act  of  ip95  (44  U.S.C.  3501 
et  seq.). 

ListofSttbiects 

9  CFR  Part  93 

Animal  diseases 
Poultry  and  poultry  products 
Quarantine,  Repor  ing  and 
recordkeeping  reqi  lirements. 

9  CFR  Part  98 

Animal  diseases  and  Imports. 

9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents, 
Exports,  Imports,  I  'oultry  and  poultry 
products,  Quarant  ne.  Reporting  and 
recordkeeping  requirements.  Tests. 


Imports,  Livestock, 


Accordingly,  we 


propose  to  amend  9 


CFR  parts  93,  98,  ^nd  130  as  follows: 

PART  93— IMPORlrATlON  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  =0R  MEANS  OF 
CONVEYANCE  AMD  SHIPPING 
CONTAINERS 


1.  The  authority 
would  continue  tc 


citation  for  part  93 
read  as  follows: 


Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a,  134a,  134b, 
134c,  134d.  134f,  136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22,  2.80,  and  371.2(d). 

§93.102    [Amended] 

2.  In  §  93.102,  paragraph  (a)  would  be 
amended  by  removing  the  words 
"Honolulu,  HI;"  and  paragraph  (d) 
would  be  amended  by  adding  the  words 
"Honolulu,  HI;"  immediately  after  the 
words  "Atlanta,  GA;". 

§93.103    [Amended] 

3.  hi  §  93.103,  paragraph  (a)(4)(ii) 
would  be  removed,  and  paragraph 
(a)(4)(iii)  would  be  redesignated  as 
paragraph  (a)(4}(ii)  and  the  last  two 
sentences  would  be  removed. 

§93.105    [Amended] 

4.  In  §  93.105,  paragraph  (c)(2)  would 
be  amended  by  removing  the  words 
"Miami,  FL;  and  Honolulu,  HI"  and  by 
adding  the  words  "and  Miami,  FL"  in 
their  place. 

§93.106    [Amended] 

5.  Section  93.106  would  be  amended 
as  follows: 

a.  In  paragraph  (a),  by  removing  the 
words  "paragraph  (c)(7)"  and  by  adding 
the  words  "paragraph  (c)(5)"  in  their 
place. 

b.  In  paragraph  (b)(1),  by  removing  the 
words  "the  Hawaii  Animal  Import 
Center  at  Honolulu,  HI,  when  the  port 
of  entry  is  Honolulu,  HI;". 

§93.107    [Amended] 

6.  In  §93.107,  paragraph  (b)(2)  would 
be  amended  by  removing  the  words 
"Honolulu,  HI;". 

§93.203    [Amended] 

7.  In  §  93.203,  paragraph  (a)  would  be 
amended  by  removing  the  words 
"Honolulu,  Hawaii;"  and  paragraph  (d) 
would  be  amended  by  adding  the  words 
"Honolulu,  Hawaii;"  immediately  after 
the  words  "Atlanta,  Georgia;". 

§93.303    [Amended] 

8.  In  §  93.303,  paragraph  (a)  would  be 
amended  by  removing  the  words 
"Honolulu.  Hawaii;"  and  paragraph  (d) 
would  be  amended  by  adding  the  words 
"Honolulu,  Hawaii,"  immediately  after 
the  words  "Atlanta,  Georgia;". 

§93.403    [Amended] 

9.  In  §  93.403,  paragraph  (a)  would  be 
amended  by  removing  the  words 
"Honolulu,  Hawaii;"  and  paragraph  (e) 
would  be  amended  by  adding  the  words 
"Honolulu,  Hawaii,"  immediately  after 
the  words  "Atlanta,  Georgia;". 

§93.404    [Amended] 

10.  In  §93.404,  paragraph  (a)(2) 
would  be  amended  by  removing  the 


words  ",  except  as  provided  in 
§93.430". 

§93.503    [Amended] 

11.  In  §93.503,  paragraph  (a)  would 
be  amended  by  removing  the  words 
"Honolulu,  Hawaii;"  and  paragraph  (e) 
would  be  amended  by  adding  the  words 
"Honolulu,  Hawaii;"  immediately  after 
the  words  "Atlanta,  Georgia;". 

§93.703    [Amended] 

12.  hi  §93.703,  paragraph  (a)(1) 
would  be  amended  by  removing  the 
words  "Honolulu,  HI;". 

§93.805    [Amended] 

13.  In  §93.805,  paragraph  (a)(1) 
would  be  amended  by  removing  the 
words  "Honolulu,  Hawaii;". 

PART  98— IMPORTATION  OF  CERTAIN 
ANIMAL  EMBRYOS  AND  ANIMAL 
SEMEN 

14.  The  authority  citation  for  part  98 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  103-105,  111,  134a,  134b,  134c, 
134d,  134f,  136  and  136a;  31  U.S.C.  9701;  7 
CFR  2.22,  2.80,  and  371.2(d). 

§98.33    [Amended] 

15.  In  §  98.33,  paragraph  (a)  would  be 
amended  by  removing  the  words 
"Honolulu,  Hawaii;"  and  paragraph  (d) 
would  be  amended  by  adding  the  words 
"Honolulu,  Hawaii;"  immediately  after 
"Atlanta,  Georgia;". 

PART  13<V-USER  FEES 

16.  The  authority  citation  for  part  130 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  5542;  7  U.S.C.  1622;  19 
U.S.C.  1306:  21  U.S.C.  102-105,  111,  114, 
114a,  134a,  134c,  134d,  134f,  136,  and  136a; 
31  U.S.C.  3701,  3716,  3717,  3719,  and  3720A; 
7  CFR  2.22,  2.80,  and  371.2(d). 

§130.1    [Amended] 

17.  Section  130.1  would  be  amended 
as  follows: 

a.  In  the  definition  of  Animal  Import 
Center,  by  removing  the  words 
"Newburgh,  New  York;  Miami,  Florida; 
and  Honolulu,  Hawaii"  and  adding  the 
words  "Newburgh,  New  York,  and 
Miami,  Florida"  in  their  place. 

b.  In  the  definition  of  Nonstandard 
care  and  handling,  by  removing  ft-om 
footnote  2  the  words  "7:30  a.m.  to  11:30 
a.m.,  Honolulu,  HI;". 

Done  in  Washington,  DC,  this  3rd  day  of 
March  2000. 
Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  00-5772  Filed  3-8-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 
Federal  Aviation  Administration 

14  CFR  Part  39 


[Docket  No.  99-SW-45-A0] 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-365N1,  AS-365N2, 
and  SA-366G1  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Eurocopter 
France  Model  SA-365N1,  AS-365N2, 
and  SA-366G1  helicopters,  that 
currently  requires  initial  and  repetitive 
inspections  of  the  tail  rotor  blade  Kevlar 
tie-bcir  (Kevlar  tie-bar)  for  cracks  or 
delaminations.  This  action  would 
require  the  same  actions  required  by  the 
existing  AD,  and  would  correct  an 
incorrectly  stated  part  number  (P/N)  in 
the  existing  AD.  This  proposal  is 
prompted  by  a  report  of  delamination  of 
a  Kevlar  tie-bar.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  cracks  that  could  lead  to 
delamination  of  the  Kevlar  tie-bar,  loss 
of  tail  rotor  control,  and  subsequent  loss 
of  control  of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  May  8,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-45- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forlim  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Grigg,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111,  telephone  (817)  222-5490, 
fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirormiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to' 
Docket  No.  99-SW-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  99-SW-45-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generate  De  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Model  SA- 
365N1,  AS-365N2,  and  SA-366G1 
helicopters.  The  DGAC  advises  that 
delamination  outside  certain  tolerance 
limits  may  occur  on  Kevlar  tie-bars. 

On  April  30, 1998,  the  FAA  issued 
AD  98-10-04,  Amendment  39-10515 
(63  FR  25158,  May  7,  1998),  to  require, 
within  10  hours  time-in-service  (TIS), 
and  thereafter  at  intervals  not  to  exceed 
250  hours  TIS,  inspecting  the  Kevlar  tie- 
bar  for  a  crack  or  delamination  and 
replacing  any  blade  in  which  a  crack  or 
delamination  is  found  with  an 
airworthy  blade.  That  action  was 
prompted  by  a  report  of  delamination  of 


a  Kevlar  tie-bar.  That  condition,  if  not 
corrected,  could  result  in  loss  of  tail 
rotor  control  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  discovered  that  a  blade  P/N 
was  incorrectly  stated  in  the  existing 
AD.  That  P/N  was  incorrectly  stated  as 
365A1 2-0020-20.  The  correct  P/N  is 
365  Al  2-0020-02. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Since  jn  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  SA-365N1, 
AS-365N2,  and  SA-366G1  helicopters 
of  the  same  type  design,  the  proposed 
AD  would  supersede  AD  98-10-04  to 
require,  within  10  hours  TIS,  and 
thereafter  at  intervals  not  to  exceed  250 
hours  TIS.  inspecting  the  Kevlar  tie-bar 
for  a  crack  or  delamination  and 
replacing  any  blade  in  which  a  crack  or 
delamination  is  found. 

The  FAA  estimates  that  47  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,000  per 
blade.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $152,280  to 
replace  one  blade  and  perform  one 
inspection  on  each  helicopter. 

The  regulations  adoptea  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  Februar>'  26.  1979);  and  (3)  if 


12490  'ederal  Register / Vol.  65.  No.  47 /Thursday.  March  9.  2000 / Proposed  Rules 


rot 


c(  )py  I 


promulgated,  will 
economic  impact, 
on  a  substantial 
under  the  criteria  o 
Flexibility  Act.  A 
regulatory  evaluatic^n 
action  is  contained 
A  copy  of  it  may  be 
contacting  the  Rule  s 
location  provided 
ADDRESSES. 


have  a  significant 
dositive  or  negative, 
nufiber  of  small  entities 
the  Regidatory 
of  the  draft 
prepared  for  this 
in  the  Rules  Docket, 
obtained  by 
Docket  at  the 
linder  the  caption 


14 


CFRPart39 

,  Aircraft,  Aviation 


ListofSubiectsin 

Air  transportation 
safety,  Safety. 

The  Proposed  Ame  idment 

Accordingly,  pursuant  to  the 
authority  delegatedito  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  A'nation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWOmTHINESS 
DIRECTIVES 

1.  The  authority  i  ;itation  for  part  39 
continues  to  read  a !  follows; 

Authority:  49  U.S.C  .  106(g).  40113,  44701. 


s 


§39.13    [Amended] 
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(a)  Within  10  hours  time-in-service  (TIS), 
and  thereafter  at  intervals  not  to  exceed  250 
hours  TIS,  inspect  each  Kevlar  tie-bar  for  a 
crack  or  delamination  in  accordance  with 
paragraph  B,  Operational  Procedure,  of 
Eurocopter  France  Service  Bulletin  05.00.34, 
Revision  3,  dated  November  14, 1996. 

(b)  If  any  delamination  or  cracking  is  found 
during  any  of  the  inspections  required  by 
paragraph  (a)  of  this  AD,  remove  the  blade 
and  replace  it  with  an  airworthy  blade  before 
further  flight. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
prc/vides  an  acceptable  level  of  safety  may  be 
usad  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  92-185-33(B)R4,  dated 
December  4, 1996. 

Issued  in  Fort  Worth,  Texas,  on  March  1, 
2000. 
Eric  Bries. 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-5734  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 
[Notice  No.  883] 
RIN:1512-AC03 

Proposed  Addition  of  a  New  Grape 
Variety  Name  for  American  Wines 
(99R-142P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco,  and  Firearms  has  received  a 
petition  proposing  to  add  a  new  name, 
"Domfelder",  to  the  Ust  of  prime  grape 
variety  names  for  use  in  designating 
American  wines.  Domfelder  is  a  red 
variety,  developed  in  Germany  in  1955, 
currently  grown  commercially  in  the 
United  States. 


DATES:  Written  comments  must  be 
received  by  May  8,  2000. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221;  Notice  No.  883. 

A  copy  of  the  petition  and  written 
comments  in  response  to  this  notice  of 
proposed  rulemaking  will  be  available 
for  public  inspection  dxuing  normal 
business  hours  at;  ATF  Reference 
Library,  Office  of  Liaison  and  Public 
Information,  Room  6300,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jennifer  Berry,  Regulations  Division, 
650  Massachusetts  Avenue,  NW, 
Washington,  DC  20226;  Telephone  (202) 
927-8206. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Under  27  CFR  4.23(b),  a  wine  bottler 
may  use  a  grape  variety  name  as  the 
designation  of  a  wine  if  not  less  than  75 
percent  of  the  wine  (51  percent  in  some 
circiunstances)  is  derived  from  that 
grape  variety.  Under  §  4.23(d),  a  bottler 
may  use  two  or  more  grape  variety 
names  as  the  designation  of  a  wine  if  all 
varieties  are  listed  on  the  brand  label 
and  the  percentage  of  the  wine  derived 
from  each  grape  variety  is  shown  on  the 
label. 

Treasury  Decision  ATF-370  (61  FR 
522),  January  8, 1996,  adopted  a  Ust  of 
grape  variety  names  that  ATF  has 
determined  to  be  appropriate  for  use  in 
designating  American  wines.  The  list  of 
prime  grape  names  and  their  synonyms 
appears  at  §  4.91,  while  additional 
alternative  grape  names  temporarily 
authorized  for  use  are  listed  at  §  4.92. 

ATF  has  received  a  petition  proposing 
that  a  new  grape  variety  name  be  listed 
in  §  4.91.  Under  §  4.93  any  interested 
person  may  petition  ATF  to  include 
additional  grape  varieties  in  the  list  of 
prime  grape  names.  Information  with  a 
petition  should  provide  evidence  of  the 
following: 

•  Acceptance  of  the  new  grape 
variety; 

•  The  validity  of  the  name  for 
identifying  the  grape  variety; 

•  Information  that  the  variety  is  used 
or  will  be  used  in  winemsiking;  and 

•  Information  that  the  variety  is 
grown  and  used  in  the  United  States. 

For  the  approval  of  names  of  new 
grape  varieties,  the  petition  may 
include; 

•  A  reference  to  the  publication  of  the 
name  of  the  variety  in  a  scientific  or 
professional  journal  of  horticulture  or  a 
published  report  by  a  professional, 
scientific  or  winegrowers'  organization; 
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•  A  reference  to  a  plant  patent,  if 
patented;  and 

•  Information  about  the  commercial 
potential  of  the  variety  such  as  the 
acreage  planted  or  market  studies. 

Section  4.93  also  places  certain 
restrictions  on  grape  names  which  will 
be  approved.  A  name  will  not  be 
approved: 

•  If  it  has  previously  been  used  for  a 
different  grape  variety; 

•  If  it  contains  a  term  or  name  found 
to  be  misleading  under  §  4.39;  or 

•  If  a  name  of  a  new  grape  variety 
contains  the  term  "Riesling." 

The  Director  reserves  the  authority  to 
disapprove  the  name  of  a  grape  variety 
developed  in  the  United  States  if  the 
name  contains  words  of  geographical 
significance,  place  names,  or  foreign 
words  which  are  misleading  under 
§4.39. 

2.  Domfelder  Petition 

ATF  has  received  a  petition  proposing 
to  add  the  name  "Dornfelder"  to  the  list 
of  prime  grape  variety  names  approved 
for  the  designation  of  American  wines. 
Mr.  John  Weygandt  and  Ms.  Alice 
Weygandt  of  Stargazers  Vineyard  in 
Coatesville,  Pennsylvania,  submitted  the 
petition. 

According  to  information  submitted 
by  the  petitioners,  Domfelder  is  red 
variety,  developed  in  Germany  in  1955. 
It  is  a  crossing  of  Helfenstein  (a  crossing 
of  Friihburgunder  and  TroUinger)  and 
Heroldrebe  (a  crossing  of  Portugieser 
and  Limberger).  According  to  Jancis 
Robinson's  Vines,  Grapes  and  Wines 
(First  American  Edition  1986), 
Domfelder  is  "*   *   *  perhaps 
Germany's  most  promising  'new'  red 
crossing."  The  name  "Domfelder"  is 
derived  from  Imanuel  Domfeld, 
founding  father  of  the  Wiirttemberg 
viticultiiral  school  during  the  mid-1 9th 
century.  "Domfelder"  was  approved  as 
a  varietal  name  under  German  wine 
regulations  in  1980. 

In  the  United  States,  the  breeders 
have  obtained  plant  variety  protection 
through  the  Plant  Variety  Protection 
Act,  7  U.S.C.  Chapter  57,  until  2009. 
The  petitioners  planted  600  vines  of  this 
variety  in  1997,  which  will  bear  a 
commercial  crop  in  2000.  In  addition, 
three  other  growers  in  the  states  of 
Virginia,  Pennsylvania,  and  Michigan 
have  planted  this  variety.  Domfelder 
plants  have  been  offered  for  sale  by 
American  Nursery,  located  in  California 
and  Virginia,  since  1996.  Based  on  the 
evidence  presented  in  the  petition,  ATF 
is  proposing  Dornfelder  as  a  grape 
variety  for  inclusion  in  §4.91. 


3.  Public  Participation 

Who  May  Comment  on  This  Notice? 

ATF  requests  comments  from  all 
interested  parties.  We  will  carefully 
consider  all  comments  we  receive  on  or 
before  the  closing  date.  We  will  also 
carefully  consider  comments  we  receive 
after  that  date  if  it  is  practical  to  do  so, 
but  we  cannot  assure  consideration  for 
late  comments.  ATF  specifically 
requests  comments  on  the  clarity  of  this 
proposed  mle  and  how  it  may  be  made 
easier  to  understand. 

Will  ATF  Keep  My  Comments 
Confidential? 

ATF  cannot  recognize  any  material  in 
comments  as  confidential.  All 
comments  and  materials  may  be 
disclosed  to  the  public.  If  you  consider 
your  material  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public,  you  should  not  include  it  in  the 
comments.  We  may  also  disclose  the 
name  of  any  person  who  submits  a 
comment.  A  copy  of  this  notice  and  all 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Reference  Library,  Office 
of  Liaison  and  Public  Information, 
Room  6300,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226. 

How  Do  I  Send  Facsimile  Comments? 

You  may  submit  comments  of  not 
more  than  three  pages  by  facsimile 
transmission  to  (202)  927-8525. 
Facsimile  comments  must: 

•  Be  legible. 

•  Reference  this  notice  nimaber. 

•  Be  872"  X  11"  in  size. 

•  Contain  a  legible  written  signature. 

•  Be  not  more  than  three  pages. 
We  will  not  acknowledge  receipt  of 

facsimile  transmissions.  We  will  treat 
facsimile  transmissions  as  originals. 

How  Do  I  Send  Electronic  Mail  (E-Mail) 
Comments? 

You  may  submit  comments  by  e-mail 
by  sending  the  comments  to 
nprm.notice883@atfhq.atf.treas.gov.  You 
must  follow  these  instructions.  E-mail 
comments  must: 

•  Contain  your  name,  mailing 
address,  and  e-mail  address. 

•  Reference  this  notice  niunber. 

•  Be  legible  when  printed  on  not 
more  than  three  pages  81/2"  x  11"  in  size. 

We  will  not  acknowledge  receipt  of  e- 
mail.  We  will  treat  e-mail  as  originals. 

How  Do  1  Send  Comments  to  the  ATF 
Internet  Web  Site? 

You  may  also  submit  comments  using 
the  comment  form  provided  with  the 
online  copy  of  the  proposed  rule  on  the 
ATF  Intemet  web  site  at  http:// 


www.atf.  treas.gov/core/regulations/ 
rules.htm. 

3.  Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  will  permit  the  use  of 
the  grape  varietal  name  Domfelder.  No 
negative  impact  on  small  entities  is 
expected.  No  new  requirements  are 
proposed.  Accordingly,  a  regulatory 
flexibilit>'  analysis  is  not  required. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

4.  Drafting  Information 

This  notice  was  written  by  Tom  Busey 
and  Jennifer  Berry,  Regulations 
Division,  Bureau  of  Alcohol.  Tobacco 
and  Firearms. 

List  of  Subiects  27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspections. 
Imports,  Labeling,  Packaging  and 
containers.  Wine. 

Authority  and  Issuance 

Accordingly.  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  is  amended  as 
follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Para.  2.  Section  4.91  is  amended  by 
adding  the  name  "Domfelder",  in 
alphabetical  order,  to  the  list  of  prime 
grape  names,  to  read  as  follows: 

§4.91     List  of  approved  prime  names. 


Domfelder 
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15.  1999. 


Signed:  December 
John  W.  Magaw, 

Director. 

Approved:  lanuar 
)ohn  P.  Simpson, 

Deputy  Assistant  Seiretary 
Sr  Trade  Enforcemen  'I 
(FR  Doc.  00-5769  Fi 
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DEPARTMENT  Off  THE  INTERIOR 

1 
Office  of  Surface  JMining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[SPATS  No.  IM-1474FOR] 

Indiana  Reguiatoiy  Program 


agency:  Office  of 
Reclamation  and 
ACTION:  Proposed 
period  and  opportunity 
hearing. 


surface  Mining 
I  nforcement,  Interior, 
iule;  public  comment 
for  public 


SUMMARY:  The  Off  ce  of  Surface  Mining 
Reclamation  and  I  inforcement  (OSM)  is 
announcing  receif  t  of  a  proposed 
amendment  to  the  Indiana  regulatory 
program  (Indiana  )rogram)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  c  f  1977  (SMCRA). 
Indiana  proposes  i  evisions  to  its  statutes 
that  would  allow  1  he  use  of  money  from 
its  post-1977  abandoned  mine 
reclamation  fund,  under  specified 
circumstances,  to  replace  domestic 
water  supplies  disrupted  or  affected  by 
surface  coal  minir  g  and  reclamation 
operations.  Indian  a  intends  to  revise  its 
program  in  order  I  o  provide  additional 
protection  to  soci(  ty  and  the 
environment  from  the  adverse  effects  of 
surface  coal  minii  g  operations. 

This  document  ;ives  the  times  and 
locations  that  the  ndiana  program  and 
amendment  to  tha  t  program  are 
available  for  your  inspection,  the 
comment  period  c  uring  which  you  may 
submit  written  coi  nments  on  the 
amendment,  and  Ipe  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  actept  written 
comments  until  4:00  p.m.,  e.s.t.,  April 
10,  2000.  If  reques  ted.  we  will  hold  a 


public  hearing  on 
April  3,  2000.  We 


Gilmore,  Director, 


Office,  at  the  addi  ess  listed  below 


the  amendment  on 
will  accept  requests 


to  speak  at  the  hei  ring  until  4:00  p.m., 
e.s.t.  on  March  24  2000. 

ADDRESSES:  You  s  lould  mail  or  hand 
deliver  written  co  mments  and  requests 
to  speak  at  the  heiiring  to  Andrew  R. 


Indianapolis  Field 


You  may  review  copies  of  the  Indiana 
program,  the  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 
Andrew  R.  Gilmore.  Director. 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart 
Federal  Building.  575  North 
Pennsylvania  Street.  Room  301, 
Indianapolis.  IN  46204,  Telephone: 
(317)  226-6700. 
Indiana  Department  of  Natxu-al 
Resources.  Bureau  of  Mine 
Reclamation.  402  West  Washington 
Street.  Room  W-295,  Indianapolis. 
Indiana  46204.  Telephone:  (317)  232- 
1291. 
Indiana  Department  of  Natiu-al 
Resources,  Division  of  Reclamation, 
R.R.  2,  Box  129,  Jasonville,  Indiana 
47438-9517,  Telephone:  (812)  665- 
2207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore.  Director, 
Indianapolis  Field  Office.  Telephone: 
(317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29. 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  You  can  find 
background  information  on  the  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
July  26,  1982,  Federal  Register  (47  FR 
32107).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914.10. 
914.15.  and  914.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  February  25.  2000 
(Administrative  Record  No.  IND-1686). 
Indiana  sent  us  an  amendment  to  its 
program  under  SMCRA.  Indiana  sent 
the  amendment  at  its  own  initiative. 
Indiana  proposes  to  revise  the  Indiana 
Surface  Coal  Mining  and  Reclamation 
Act  at  Indiana  Code  (IC)  14-34.  The 
Indiana  General  Assembly  amended  IC 
14-34-6-15,  effective  July  1.  1999 
(House  Enrolled  Act  No.  1568). 

IC  14-34-6-15,  Abandoned  Mine 
Reclamation  Fund 

1.  Indiana  revised  IC  14-34-6-15(b) 
by  adding  a  new  provision  at 
subdivision  (2)  and  reformatting  the 


existing  provisions.  The  revised 
subsection  reads  as  follows: 

(b)  The  post-1977  abandoned  mine 
reclamation  fund  is  established.  The  fund 
consists  of  bond  forfeiture  money  collected 
under  section  16  of  this  chapter  and  the  civil 
penalties  described  in  IC  14-34-16-9.  The 
fund  may  be  used  as  follows: 

(1)  To  effect  the  restoration  of  land  not 
otherwise  eligible  for  federal  funding  on 
which  there  has  been  surface  mining  activity 
after  August  3.  1977. 

(2)  To  replace  domestic  water  supplies 
disrupted  or  affected  by  a  surface  coal  mining 
and  reclamation  operation,  including  the 
disposal  of  coal  combustion  waste  (as 
defined  in  IC  13-19-3-3).  where  the  surface 
coal  mining  and  reclamation  operation  has 
been  completed  and  is  no  longer  subject  to 
IC  14-34. 

The  money  held  for  this  purpose  may  not 
exceed  an  amount  established  by  the 
department  that  is  sufficient  to  enable  the 
director  to  cover  the  anticipated  cost  of 
restoration. 

2.  Indiana  revised  subsection  (c)  by 
adding  the  language  "or  replacement  of 
water."  The  revised  subsection  reads  as 
follows: 

(c)  At  least  five  hundred  thousand  dollars 
($500,000)  in  the  fund  is  dedicated  as 
collateral  for  the  bond  pool  under  IC  14-34- 
8  and  may  not  be  used  for  the  restoration  of 
land  or  replacement  of  water  described  in 
subsection  (b). 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h).  we  are  requesting  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
diuing  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoiu-  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Your  written  conunents  should  be 
specific  and  pertain  only  to  the  issues 
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proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Indianapolis  Field  Office. 

Please  submit  Internet  conunents  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
IN-147-FOR"  and  your  name  and 
retvun  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Indianapolis  Field  Office  at 
(317)  226-6700. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  e.s.t.  on  March  24,  2000.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  you  eire  disabled  and 
need  special  acconunodations  to  attend 
a  public  hearing,  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  hearing  wUl  not  be  held 
if  no  one  requests  an  opportunity  to 
speak  at  the  public  hearing. 

To  assist  the  transcriber  and  ensiu^  an 
accxirate  record,  we  request  that  you 
provide  us  with  a  written  copy  of  your    . 
testimony.  The  public  hearing  will 
continue  on  the  specified  date  imtil  all 
persons  scheduled  to  speak  have  been 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
all  persons  scheduled  to  speak  and 
persons  present  in  the  audience  who 
wish  to  speak  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
are  open  to  the  public  and,  if  possible, 
we  will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
also  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record. 

rv.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 


imder  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  appUcable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
enviroiunental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 


data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subiects  in  30  CFR  Part  914 

Intergovernmental  relations,  Siuface 
mining,  Undergroimd  mining. 

Dated:  March  1,2000. 
John  W.  Coleman, 

Acting  Regional  Director.  Mid-Continent 

Regional  Coordinating  Center. 

(PR  Doc.  00-5754  Filed  3-8-00;  8:45  am] 

BnjJNQ  CODE  4310-OS-P 


ARCHriECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Parts  1190  and  1191 
[Docket  No.  99-1] 
RIN3014-AA20 

Americans  With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Architectural  Barriers 
Act  (ABA)  Accessibility  Guidelines; 
Extension  of  Comment  Period 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  On  November  16, 1999,  the 
Architectiual  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  published  a  Notice  of  Proposed 
Rulemaking  to  revise  and  update  its 
accessibility  guidelines  for  buildings 
and  facilities  covered  by  the  Americans 
with  Disabilities  Act  of  1990  (ADA)  and 
the  Architectural  Barriers  Act  of  1968 
(ABA).  The  comment  period  was 
scheduled  to  close  on  March  15,  2000. 
The  Access  Board  is  extending  the 
comment  period  imtil  May  15,  2000  to 
allow  the  public  additional  time  to 
prepare  comments  on  the  proposed  rule. 
DATES:  Comments  should  be  received  by 
May  15,  2000. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Technical  and  Information 
Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  Suite  1000. 
Washington,  DC  20004-1111.  Fax 
number  (202)  272-5447.  E-mail 
comments  should  be  sent  to 
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docket@access-bo^d.gov.  Comments 
sent  by  e-mail  willj  be  considered  only 
if  they  include  thelfuU  name  and 
address  of  the  senc  er  in  the  text. 
Comments  will  be  available  for 
inspection  at  the  a  )ove  address  from 
9:00  a.m.  to  5:00  p  m.  on  regular 
business  days. 

FOR  FURTHER  INFOR  WATION  CONTACT: 
Marsha  Mazz  (on  t  le  ADA  Accessibility 
Guidelines)  and  Jii  i  Pecht  (on  the  ABA 
Accessibility  Guid  alines)  Office  of 
Technical  and  Infcrmation  Services, 
Architectural  and '  Transportation 
Barriers  Complian  :e  Board,  1331  F 
Street,  NW.,  suite  iooo,  Washington,  DC 
20004-1111.  Tele{  hone  numbers  (202) 
272-5434  extension  121  or  extension 
128  (voice);  (202)  :  72-5449  (TTY).  E- 
mail  address:  TAfi  access-board.gov. 
These  are  not  toll  ree  numbers 

SUPPLEMENTARY  INI  0RMAT1ON 

Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  the  proposed  rule 


may  be  obtained  a 


no  cost  by  calling 


the  Access  Board'!  automated 
publications  order  line  (202)  272-5434, 
by  pressing  1  on  the  telephone  keypad, 
then  1  again,  and  \  equesting  publication 
S-36  (ADA  and  A:  JA  Accessibility 
Guidelines  Notice  of  Proposed 
Rulemaking).  Pers  jus  using  a  TTY 
should  call  (202)  2  72-5449.  Please 
record  a  name,  adaress,  telephone 
number  and  request  publication  S-36. 
The  proposed  rule  is  available  in 
alternate  formats  i  pon  request.  Persons 
who  want  a  copy  i  n  an  alternate  format 
should  specify  the  type  of  format 
(cassette  tape.  Bra  lie,  large  print,  or 
Ascii  text).  The  praposed  rule  is  also 
available  on  the  Access  Board's  Internet 
site  in  HTML,  Ascii  text  and  PDF 
formats  (http://wv  rw.access-board.gov/ 
ada-aba/guidenpn  a.htm). 

Extension  of  Comment  Period 


On  November  Ip 
Architect\iral  and 


1999,  the 
Transportation 


Barriers  Complian  ce  Board  (Access 
Board)  published  i  Notice  of  Proposed 
Rulemaking  to  re\  ise  and  update  its 
accessibility  guid*  ilines  for  buildings 
and  facilities  cov€  red  by  the  Americans 
with  Disabilities  J  ^ct  of  1990  (ADA)  and 
the  Architectural  Carriers  Act  of  1968 
(ABA).  64  FR  622  18  (November  16, 
1999).  The  comm(  int  period  was 
scheduled  to  closd  on  March  15,  2000. 
The  Access  Boarc  is  extending  the 
comment  period  i  util  May  15,  2000  to 


allow  the  public  additional  time  to 
prepare  comments  on  the  proposed  rule. 

Lawrence  W.  Roffee, 

Executive  Director. 

[FR  Doc.  00-5639  Filed  3-8-00:  8:45  am] 

BILUNG  CODE  81S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  184-0220b;  FRL-6547-1] 

Proposed  Approval  and  Promulgation 
of  California  State  Implementation  Plan 
for  San  Diego  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP).  The 
revisions  are  niles  submitted  by  the 
State  of  California  on  behalf  of  the 
District  to  apply  as  general  provisions 
for  the  implementation  of  NSR  and 
other  SEP  requirements  for  stationary 
sources  in  the  District. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  control  air 
pollution  in  accordance  with  the 
requirements  of  the  Act.  In  the  Final 
Rules  section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
peirties  interested  in  commenting  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  10.  2000. 

ADDRESSES:  Written  comments  on  this 
action  must  be  sent  to  David  Albright  at 
the  Region  IX  mailing  address  listed 
below. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
avciilable  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours  at  the  following  address:  Permits 
Office  (AIR-3),  Air  Division,  U.S. 


Environmental  Protection  Agency, 
Region  IX,  75  Havrthome  Street,  San        , 
Francisco,  CA  94105.  Copies  of  the 
submitted  rules  are  also  aveiilable  for 
inspection  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95812 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  California  92123-1096 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Albright  (415)  744-1627  or 
albright.david@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  to  approve  the  following 
rules  into  the  SIP:  Rule  19.3— Emission 
Information  and  Rule  60 — 
Circiunvention.  Rule  19.3  was  adopted 
by  the  District  oh  May  15, 1996.  and 
submitted  to  EPA  by  the  California  Air 
Resources  Board  (CARB)  as  a  revision  to 
the  SIP  on  October  18, 1996.  Rule  60 
was  adopted  by  the  District  on  May  17, 
1994,  and  submitted  to  EPA  by  CARB 
onjuly  13, 1994. 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  February  11,  2000 
Telicia  Marcus, 

Regional  Administrator,  Region  IX. 
(FR  Doc.  00-5202  Filed  3-8-00;  8:45  am] 
BILLING  CODE  6560-S»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CT061-7220B;  A-1-FRL-6542-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut  and  Rhode  Island;  Clean 
Fuel  Fleets 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
both  Connecticut's  and  Rhode  Island's 
Clean  Fuel  Fleets  Substitute  Plan, 
inoorporating  them  into  the  State 
Implementation  Plan  (SIP).  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  approving  these  SIP  submittals 
as  a  direct  final  rule  without  prior 
proposal  because  we  view  them  as 
noncontroversial  and  anticipate  no 
adverse  comments.  See  the  direct  final 
rule  for  detailed  rationale  for  the 
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approval.  If  EPA  receives  no  adverse 
comments  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
does  receive  adverse  comments,  we  will 
withdraw  the  direct  final  rule  and 
respond  to  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
If  you  are  interested  in  commenting  on 
this  action,  you  should  do  so  at  this 
time. 

DATES:  Written  comments  must  be 
received  on  or  before  April  10,  2000. 

ADDRESSES:  You  may  mail  comments  to 
David  B.  Conroy,  Manager,  Air  Quality 
Planning  Unit,  Office  of  Ecosystem 
Protection,  EPA  Region  1,  One  Congress 
Street,  Suite  1100  (CAA),  Boston,  MA 
02114.  You  may  also  email  comments  to 
judge.robert@epa.gov. 

You  may  review  copies  of  the  relevant 
documents  to  this  action  by 
appointment  during  normal  business 
hoius  at  the  Office  Ecosystem 
Protection,  EPA  Region  1,  One  Congress 
Street,  Boston,  Massachusetts.  In 
addition,  the  information  for  each 
respective  State  is  available  at  the 
Bureau  of  Air  Management,  Connecticut 
Department  of  Environmental 
Protection,  79  Elm  Street,  Hartford, 
Connecticut  06106-1630;  and  the  Office 
of  Air  Resoiu-ces,  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  RI 
02908-5767. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge  at  617-918-1045  or 
judge.robert@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule,  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  February  14.  2000. 
Mindy  S.  Lubber, 

Acting  Regional  Administrator,  EPA-New 
England. 

[FR  Doc.  00-5201  Filed  3-8-00;  8:45  am) 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  022-0185;  FRL-«548-6] 

Approving  Implementation  Plans; 
California  State  Implementation  Plan 
Revision,  Ventura  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  several  Ventiua  County  Air 
Pollution  Control  District  (District)  rules 
about  permitting  and  New  Soujce 
Review  (NSR)  for  stationary  sources. 
EPA  also  proposes  to  delete  from  the 
SIP  four  rules  that  are  obsolete.  The 
rules  subject  to  this  action  are  both  for 
general  permitting  requirements  and  for 
requirements  specific  to  major  new  or 
modified  air  emission  sources.  A 
description  of  these  rules  is  in  our 
technical  support  document  (TSD)  in 
the  administrative  record  for  this  action. 

The  intended  effect  of  proposing 
limited  approval  and  limited 
disapproval  is  to  ensure  the  District's 
permitting  and  NSR  rules  are  consistent 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  the 
Act).  EPA's  final  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  Although  the  rules  generally 
strengthen  the  SIP,  some  of  the  rules 
subject  to  this  action  do  not  fully  meet 
the  CAA  requirements  for  non- 
attainment  areas  and  contain 
deficiencies  which  must  be  corrected. 
The  rules  have  been  evaluated  based  on 
CAA  guidelines  for  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority. 

In  this  dociunent  we  are  also 
requesting  comments  on  one  issue. 
DATES:  Comments  must  be  received  by 
April  10,  2000. 

ADDRESSES:  Send  comments  to:  Nahid 
Zoueshtiagh,  Permits  Office  (AIR-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901.  You  can 


review  and  copy  these  rules,  the 
existing  SIP  rules  and  EPA's  TSD  at 
EPA's  Region  9  office  from  8:00  AM  to 
4:00  PM  Monday-Friday.  A  reasonable 
fee  may  be  charged  for  copying.  Copies 
of  the  submitted  rules  are  also  available 
for  inspection  at  the  following  locations: 

•  California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 

•  Ventura  County  Air  Pollution 
Control  District,  669  Coimty  Square 
Drive,  Ventura,  California  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nahid  Zoueshtiagh  at  (415)  744-1261. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  Action  is  EPA  Proposing? 

1.  Limited  Approval  and  Disapproval  of 
Permitting  and  New  Source  Review 
Rules 

2.  Removal  of  four  rules  from  the  SIP 

3.  Removal  of  Conditions  in  1981  NSR  SIP 
Approval 

n.  How  Did  EPA  Arrive  at  the  Proposed 
Action? 

1.  Overview 

2.  Deficiencies  of  Permitting  and  New 
Source  Review  Rules 

3.  Removing  Rules  18,  21,  25  and  37 

III.  EPA  Solicits  Comment  on  One  Issue 
1.  Public  Notification 

IV.  Overview  of  Limited  Approval/ 

Disapproval 

V.  Administrative  Requirements 

1.  Executive  Order  12866 

2.  Executive  Order  13045 

3.  Executive  Order  13084 

4.  Executive  Order  13132 

5.  Regulatory  Flexibility  Act 

6.  Unfunded  Mandates 

7.  National  Technology  Transfer  and 
Advancement  Act 

I.  What  Action  Is  EPA  Proposing? 

1.  Limited  approval  and  disapproval  of 
Permitting  and  New  Source  Review 
Rules. 

EPA  today  proposes  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  SIP  for  the 
District  rules  presented  in  Table  1 . 
Upon  final  action,  the  rules  will  replace 
the  existing  SIP  rules,  also  presented  in 
Table  1. 


Table  1.— Rules  Subject  to  Today's  Proposed  Action 


Rule  No. 

Existing  SIP  title 

SIP  ap- 
proval date 

Current  mie  title                             ^*dS?" 

10 

Pemiits  Reaulred 

6/18/82 

6/18/82 

2/3/89 

6/18/82 

Permits  Required  

6/13/95 

11 

AoDlication  Contents       

Definitions  for  Regulation  II  

Application  for  Permits  # 

6/13/95 

12 

Statement  by  Engineer  or  Application  Preparer 
Statement  by  Applicant  

6/13/95 

13    

Action  on  AoDlications  for  an  Autfioritv  to  Con- 

6/13/95 

14  

Trial  Test  Runs  

stmct. 
9/22/72    Action  on  Application  tor  a  Permit  to  Operate  ... 

6/13/95 
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Rule  No. 


15  .. 
15.1 

16  .. 
18  .. 

21  .. 

23  .. 

24  .. 

25  .. 

26  .. 
26.1 
26.2 

26.3 

26.4 
26.5 
26.6 
26.7 
26.8 
26.9 
26.1 

29  .. 

30  .. 
37  .. 


Pen  lit  Issuance 
Nona  


Table  1  .—Rules  Subject  to  Today's  Proposed  Action— Continued 


Existing  SIP  title 


Pemit  Contents 

Penpit  to  Operate-Application  Required  for  Ex- 
I  Equipment. 

Exp  ration  of  Applications  and  Permits  

Exefnptions  from  Permits  

Source  Recordkeeping  &  Reporting 

Action  on  Applications  

New  Source  Review  

All  flew  &  Modified  Stationary  Sources  

All  New  &  fvlodified  Stationary  Sources-Attain- 

m  Bnt  Pollutants. 
All  IJew  &  Modified  Stationary  Sources  Non-at- 

ta  nment  Pollutants. 
Ban  <ing 


PoWer  Plants  

Air  puality  Impact  Analysis  &  Modification 

Nor  9  

Nor  9  

Nore 

Nore  

Corditions  on  Permit  

Pernit  Renewal  

Soifce  Record  Keeping  and  Reporting  .... 


SIP  ap- 
proval date 


4/17/87 


6/18/82 
9/22/72 

6/18/82 

6/18/82 

6/18/82 

6/18/82 

7/1/82 

7/1/82 

7/1/82 

7/1/82 

None 
7/1/82 
7/1/82 


6/18/82 

5/3/84 

5/18/77 


Cun-ent  mie  title 


Standards  for  Permit  Issuance 

Sampling  and  Testing  Facilities  

BACT  Certification 

None — Repealed  

None — Repealed  

Exemptions  from  Permit  

Source  Recordkeeping  &  Reporting 

None — Repealed  

New  Source  Review  r 

New  Source  Review  (NSR)  Definitions 

Requirements  

Exemptions  

Emission  Banking  

Community  Bank  

Calculations  

NSR-Notification  

NSR-Permit  to  Operate  

PowerPlants 

Prevenlksn  of  Signiftaant  Deterioration  (PSD) 

Conditions  on  Permits  

Permit  Renewal  

None— Replaced  by  Rule  24 


Adoption 
date 


6/13/95 

10/12/93 

6/13/95 

6/13/95 

6/13/95 
7/9/96 
9/15/92 
6/13/95 
10/22/91 
1/13/98 
1/13/98 

1/3/98 

1/13/98 

1/13/98 

1/13/98 

12/22/92 

10/22/91 

10/22/91 

1/13/98 

10/22/91 

5/30/89 

5/23A79 


Generally,  the  Diiitrict  rules  subject  to 
this  action  will  stre  agthen  the  SIP. 
However,  some  ruh  is  contain 
deficiencies  and  ard  not  fully 
approvable  under  p  art  D  of  the  CAA. 
Therefore,  EPA  tod>y  proposes  a  limited 
approval  and  limited  disapproval  of 
these  rules.  If  our  final  action  remains 
a  limited  approval  i  md  limited 
disapproval,  the  Diitrict  will  have  18 
months  from  the  di  te  of  the  final  action 
to  correct  any  defic  lencies  to  avoid 
federal  sanctions.  See  CAA  section 
179(b).  Further,  the  District's  failure  to 
correct  the  deficien  cies  will  trigger  the 
Federal  implement  ition  plan 
requirements  unde'  110(c).  We  have 


simunarized  the  ru 


section  II  of  this  document.  A 
discussion  of  the  n  les  subject  to  this 
action,  and  our  eva  uation  are  contained 


in  the  TSD  for  this 
The  TSD  is  availab 
Region  9  office. 

2.  Removal  of  four 


rulemaking  action, 
e  from  the  EPA 


In  addition  to 
listed  above,  we 
District  Rules  18, 
SIP.  As  Table-1 
already  been 
We  are  approving 
because  their  rei 
contained  in  the 
action. 


e  deficiencies  in 


rules  from  the  SIP 


our  action  on  the  rules 
pr  apose  to  delete  the 
21,  25  and  37  from  the 
sh(  ws,  these  rules  have 
repea  ed  by  the  District. 
1  emoval  of  these  rules 
qui  rements  are  now 
rules  subject  to  today's 


3.  Removal  of  Conditions  in  1981  NSR 
SIP  Approval 

In  addition  to  the  above  proposed 
actions,  we  propose  to  delete  the 
District  NSR  rule  conditions  identified 
when  EPA  finalized  the  NSR  rules  in 
1981.  See  46  FR  21757  and  40  CFR 
52.232(a)(ll).  These  conditions  are 
moot  today  for  the  following  reasons: 

•  The  current  rules  will,  upon  final 
approval,  supercede  the  1980  riiles; 

•  EPA  has  not  taken  action  on  any 
revisions  to  the  District's  NSR  rule  since 
1981; 

•  The  District  has  revised  and 
submitted  new  NSR  rules  to  comply 
with  the  1990  CAA  amendments. 

n.  How  Did  EPA  Arrive  at  the  Proposed 
Action? 

1.  Overview 

EPA  evaluated  the  District  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submitted  of 
Implementation  Plans).  Our 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents.  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  imder  part  D,  including  those 
State  submittals  containing  non- 
attainment  NSR  SIP  requirements  (See 


57  FR  13498  (April  16, 1992)  and  57  FR 
18070  (April  28, 1992)).  Because  EPA  is 
describing  its  interpretations  here  only 
in  broad  terms,  the  reader  should  refer 
to  the  General  Preamble  for  a  more 
detailed  discussion. 

The  Act  requires  States  to  comply 
with  certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  require  that  each 
implementation  plan  or  revision  to  an 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
172(c)(7)  of  the  Act  requires  that  plan 
provisions  for  non-attainment  areas 
shall  meet  the  applicable  provisions  of 
section  110(a)(2).  We  believe  that  once 
the  District  rules  subject  to  this  action 
are  approved  into  the  SIP,  they  will 
strengthen  the  existing  SIP  by: 

•  Including  major  source  and  major 
modification  thresholds  that  are 
consistent  with  the  1990  Clean  Air  Act 
Amendments  for  major  stationary 
sources  and  major  modifications 
locating  in  the  District  which  is 
classified  a  severe  ozone  non-attainment 
area; 

•  Establishing  the  appropriate 
emissions  offset  ratio  for  major 
stationary  sources  and  major 
modifications  locating  in  severe  ozone 
non-attainment  areas; 

•  Establishing  a  comprehensive 
permitting  program; 
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•  Clarifying  the  existing 
reqiiirements. 

2.  Deficiencies  of  Permitting  and  New 
Source  Review  Rules 

We  are  proposing  limited  approval 
and  limited  disapproval  for  Rule  10 
(Permits  Required),  Rule  11  (Definitions 
for  Regulation  II),  Rule  12  (Applications 
for  Permits),  Rule  13  (Action  on 
Applications  for  an  Authority  to 
Construct  (ATC)),  Rule  14  (Action  on 
Applications  for  a  Permit  to  Operate 
(PTO)),  Rule  15  (Standards  for  Permit 
Issuance),  Rule  15.1  (Sampling  and 
Testing  Facilities),  Rule  16  (BACT 
Certification),  Rule  23  (Exemptions  from 
Permit),  Rule  24  (Recordkeeping  & 
Recording),  Rule  26  and  its  subsection 
rules  (New  Source  Review),  Rule  29 
(Conditions  on  Permits),  cind  Rule  30 
(Permit  Renewal).  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  for 
incorporation  into  the  SIP.  For  some 
rules  the  District  has  submitted 
numerous  revisions  since  the  initial  SIP 
approval  dates.  We  are  taking  action 
only  on  the  latest  SIP  submittal.  The 
submittal  dates  for  the  rules  subject  to 
this  action,  shown  in  parentheses,  are  as 
follows. 

•  Rules  30  (3/26/90) 

•  Rules  26,  26.8-26.9  (1/28/92) 

•  Rule  29  (6/19/92) 

•  Rule  24  (11/12/92) 

•  Rule  26.7  (5/13/93) 

•  Rule  15.1  (3/29/94) 

•  Rules  10-15,  16, 18,  21  and  25  (10/ 
13/95) 

•  Rule  23  (10/18/96) 

•  Rules  26.1-26.6,  and  26.10  (5/18/ 
98) 

Although  the  latest  rules  that  were 
submitted  and  are  being  acted  on  in  this 
action  will  strengthen  the  SIP,  the  rules 
have  several  deficiencies  which  prevent 
EPA  from  being  able  to  fully  approve 
them.  These  deficiencies  relate  to  Rules 
10  and  26.  We  also  note  that  for  Rule  15 
we  read  the  reference  to  a  variance  as 
being  limited  to  incorporating  a 
compliance  schedule,  and  not  providing 
any  latitude  to  avoid  compliance  with 
an  applicable  requirement.  In  addition 
to  identifying  the  deficiencies,  we  are 
suggesting  how  to  correct  them. 
Following  is  a  summary  of  the  rule 
deficiencies  which  must  be  corrected  to 
support  full  approval: 

a.  Deficiencies  with  Rule  10 

Part  10.2.b  of  this  rule  provides  an 
exemption  from  obtaining  an  ATC  for 
emission  units  which  relocate  within 
five  miles  in  the  District.  This 
exemption  applies  only  to  cases  in 
which  there  is  no  emission  increase  for 
the  relocating  units.  However,  the 


exemption  is  not  limited  to  a  particular 
equipment  size  or  type  or  amount  of 
emissions.  Under  this  exemption,  the 
emission  imits  must  only  obtain  a  PTO 
at  the  new  location.  We  imderstand  that 
historically  the  District  has  used  this 
provision  of  the  rule  for  relocation  of 
very  small  sources  (such  as  dry 
cleaners)  that  often  relocate  because  of 
lease  expiration. 

We  are  disapproving  this  exemption 
because  issuance  of  only  a  PTO  for  the 
relocated  units  at  the  new  location  will 
not  satisfy  two  important  requirements 
ensured  through  an  ATC.  The  first  is  an 
analysis  for  the  best  available  control 
technology  (BACT),  as  provided  in 
District's  Rules  11  and  26.  The  second 
is  public  notification.  In  regard  to  the 
BACT  requirements,  it  should  be  noted 
that  for  non-attainment  pollutants,  prior 
to  the  issuance  of  an  ATC,  EPA  requires 
the  lowest  achievable  emission  rate 
(LAER)  instead  of  BACT.  However,  as 
discussed  in  the  TSD  for  this  action, 
EPA  has  determined  that  the  District's 
BACT  requirements  satisfy  the  federal 
LAER  requirements. 

The  relocation  exemption  under  Rule 
10  does  not  have  any  restrictions  on  the 
number  of  units,  size,  type  or  the  age  of 
the  relocating  emission  unit.  Therefore 
a  relocating  unit,  regardless  of  its  age 
(i.e.  the  issuance  date  of  its  ATC),  could 
operate  under  its  existing  BACT  which 
was  determined  at  the  time  of  the  ATC 
issuance.  Further,  Rule  10.B.2.d  which 
requires  a  PTO  to  include  a  statement 
that  the  PTO  shall  not  be  construed  to 
allow  any  emissions  unit  to  operate  in 
violation  of  any  applicable  State  or 
Federal  standards,  will  not  satisfy  the 
ATC  requirements  for  BACT  and  public 
notice. 

We  believe  Rule  10  is  deficient 
because  it  circumvents  both  of  the  key 
requirements — BACT  and  public  notice 
for  an  ATC.  If  the  District  believes  that 
this  type  of  exemption  is  necessary  and 
justified  for  certain  types  of  very  small 
sources  and  operations,  then  it  must 
clarify  the  rule  and  set  specific 
conditions  for  the  exemption  from  an 
ATC  for  very  small  relocating  emission 
units. 

Further,  the  District  must  revise 
section  A.3  of  its  Rule  26.3  (NSR 
exemption  for  relocated  units)  to  reflect 
revisions  it  is  making  to  Rule  10  to 
correct  the  deficiency. 

b.  Deficiencies  with  Rule  26 

Rules  26.1  through  26.10  constitute 
the  District  NSR  program.  The  rules 
apply  to  sources  of  air  pollution  that 
require  an  ATC  or  a  PTO.  According  to 
these  rules,  any  new,  modified,  replaced 
or  relocated  major  sources  of  emissions 
must  apply  BACT,  and  must  obtain 


offsets  for  the  increased  air  poUutants. 
Rule  26  has  three  areas  of  deficiencies. 
The  first  deficiency  is  about  the 
requirements  for  offsetting  air  emission 
increases.  The  NSR  rules  must  meet  the 
CAA  section  173(c)(2)  requirements  for 
offsetting  air  emissions  increases.  The 
Act  requires  that  soiuces  provide  offsets 
in  order  to  obtain  an  ATC  permit. 
Specifically,  the  Act  requires  that 
offsetting  emission  reductions  must  be 
federally  enforceable  at  the  time  that  the 
NSR  permit  is  issued  (section  173(a)), 
and  in  effect  by  the  time  the  source 
commences  operation  (section 
173(c)(1)).  In  addition,  section  173(c)(2) 
requires  that  the  offsets  be  surplus  of  all 
other  requirements  of  the  Act.  In  other 
words,  the  CAA  does  not  allow  the  use 
of  emission  reduction  credits  (ERCs) 
which  were  surplus  some  years  ago 
when  they  were  banked,  but  which  are 
no  longer  surplus  at  the  time  that  the 
ATC  permit  is  issued.  Thus,  the  District 
is  required  to  adjust  all  emission 
reductions  to  ensure  that  the 
requirement  of  section  173(c)(2)  for 
surplus  ERCs  is  met  at  the  time  that  the 
ERCs  are  used.  The  District  rule  is 
deficient  because  it  does  not  require  that 
ERCs  be  surplus  at  the  time  of  use.  To 
be  corrected.  Rules  26. 2. B  and 
26.6.D.7.b  must  specify  that  the  ERCs  be 
surplus  at  the  time  of  use.  The  District 
must  revise  26.2.B  and  26.6.D.7  to  add 
this  requirement.  The  District  should 
also  revise  the  definition  of  major 
modification  in  Rule  26.1.16,  to  add  that 
in  calculating  contemporaneous  net 
emission  increases,  ERCs  that  are  not 
surplus  at  the  time  of  use  shall  not  be 
included. 

A  second  deficiency  in  the  District 
NSR  program  is  Rule  26.2.C.  Rule  26.2.C 
provides  authority  to  the  District  to 
deny  a  permit  to  operate  to  a  source 
which  would  cause  the  violation  of  any 
ambient  air  quality  standards.  The  rule, 
however,  must  also  provide  the  District 
with  the  authority  to  deny  a  permit  if  a 
source  would  cause  increases  in 
pollution  concentrations  over  the 
baseline  concentration  and  would  cause 
violation  of  ambient  afr  increments.  To 
correct  this  deficiency,  the  District  must 
revise  this  rule  to  include  an  authority 
to  deny  a  permit  to  operate  if  a  source 
would  cause  violation  of  ambient  air 
increments. 

The  third  deficiency  in  District's  NSR 
program  is  about  relying  entirely  on 
California  Environmental  Quality  Act 
(CEQA)  for  the  alternatives  analysis 
required  by  section  173(a)(5)  of  the  Act. 
We  are  specifically  concerned  about 
certain  exemptions  provided  by  CEQA 
which  could  result  in  bypassing  the 
federal  requirements  for  the  alternatives 
analvsis.  Rule  26.2. E  allows  a  source  to 
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comply  with  the 
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exemption,  or  a  ne 
pursuant  to  CEQA. 
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requirement  to  cone  uct 
analysis.  The  District 
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although  the  District 
alternatives  analys 
developed  under 
must  independent!} 
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significantly  outwejgh 
environmental  and 
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3.  Removing  Rules 
In  addition  to  oui 


8,  21,  25  and  37 

proposed  limited 
disapproval  action 
NSR  rules,  we 
18,  21,  25  and 
)bsolete  today  for 


ajid 
Ri  lies 


approval  and  limited 
on  the  permitting 
propose  to  delete 
37.  These  rules  are 
the  following  reasons 

•  The  District  hai  i 

•  The  requiremei  its 
and  25  are  containep  ' 
and  13. 

•  The  requiremei  its 
now  contained  in  R  ale 

m.  EPA  Solicits  Co  nment  on  One  Issue 


We  are  soliciting 
following  issue: 

1 .  Public  Notification 

The  District  does 
notification  for  its 
decisions  for  all  emission 
public  notification 
requires  public  noti  fication 
if  the  potential  to  epiit 
new,  modified,  re 
units  exceeds  the 
Table— 2. 


:omments  on  the 


Table#2.— PTi; 

Public 

[In  tons 


#Nitrogen  Oxides  (N0|<) 
Reactive  Organic  Con|pounds  (ROC) 
Sulfur  Oxides  (SOx) 
Particulate  Matter  (P^4-10) 
Cartxjn  Monoxide  i 


(CC) 


list  ;d 


Therefore,  if  the 
above  limits,  the 
to  notify  the  public 
District's  above 
are  lower  than  the 
levels  for  NOx,  ROC 
equal  to  the  federal 
for  PM-10  and  CO 
regulation  under  4(  i 
not  specify  any  em 
public  notification 
however,  requires 
types  and  sizes  of 
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15.0 
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Please  note  that  the 
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The  federal  NSR 
CFR  51.161  does 
ssions  threshold  for 
40  CFR  51.160(e), 
States  to  "identify 
f  icilities  that  will  be 


subject  to  review.  *   *   *"  and  "discuss 
the  basis  for  determining  which 
facilities  will  be  subject  to  review."  We 
are  soliciting  conmient  on  whether  the 
District's  PTE  emission  levels  in  Rule 
26.7  are  appropriate  to  ensure  the  public 
has  the  opportunity  to  review  the 
proposed  ATC  permits. 

rv.  Overview  of  Limited  Approval/ 
Disapproval 

Because  of  the  deficiencies  identified 
in  this  rulemaking,  Rules  10, 15  and  26 
are  not  approvable  pursuant  to  section 
182(a)(2)(A)  of  the  CAA  and  EPA  caimot 
grant  full  approval  of  the  District's 
permitting  and  NSR  program  under 
section  110(k)(3)  and  part  D.  Rules  10, 
15  and  26  are  not  consistent  with  the 
interpretation  of  sections  110(a)(2)(C) 
and  173  of  the  CAA,  and  may  lead  to 
rule  enforceability  problems. 

Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CAA,  EPA  cannot  grant  partial 
approval  of  the  rules  under  section 
110(k)(3). 

However,  EPA  may  grant  a  limited 
approval  of  the  submitted  permitting 
and  NSR  rules  under  section  110(k)(3) 
in  light  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regulations 
necessary  to  further  air  quality  by 
strengthening  the  SIP.  The  approval  is 
limited  because  EPA's  action  also 
contains  a  simultaneous  limited 
disapproval.  In  order  to  strengthen  the 
SIP,  EPA  is  proposing  a  limited 
approval  of  the  District's  submitted 
rules  10-15,  15.1.  16,  23-24,  26,  26.1- 
26.10  and  29-30  under  sections 
110(k)(3)  and  301(a)  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  the 
District's  rules  10-15,  15.1,  16,  23-24, 
26,  26.1-26.10  and  29-30,  because  they 
contain  deficiencies  and,  as  such,  the 
riiles  do  not  fully  meet  the  requirements 
of  part  D  of  the  Act.  Under  section 
179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
110{k)  for  an  area  designated  non- 
attaiiunent,  based  on  the  submission's 
failure  to  meet  one  or  more  of  the 
elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator: 
withholding  highway  funding  and 
increasing  the  offset  requirements.  The 
18  month  period  referred  to  in  section 
179(a)  will  begin  on  the  effective  date  of 
EPA's  final  limited  disapproval. 
Moreover,  the  final  limited  disapproval 
triggers  the  federal  implementation  plan 


(FIP)  requirement  vmder  section  110(c). 
It  should  be  noted  that  the  rules  covered 
by  this  proposed  rulemaking  have  been 
adopted  by  the  District  and  are  currently 
in  effect  in  the  District.  EPA's  final 
limited  disapproval  action  will  not 
prevent  the  District  or  EPA  from 
enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

1.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

2.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  Concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  enviroimiental 
health  or  safety  risks. 

3.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Govenmients,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
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requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

4.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federahsm  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  eaily  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rjule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 
5.  Regulatory  Flexibility  Act 
The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
nUemaking  requirements  unless  the 
agency  certifies  that  the  rule  vdll  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements^ but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

6.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 


EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

7.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
proposed  action  does  not  require  the 
public  to  perform  activities  conducive 
to  the  use  of  VCS. 

List  of  Sub)ects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  Februar>'  25,  2000. 
David  P.  Howekamp, 
Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  00-5629  Filed  3-8-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[(DE046-1022b);  FRL-6548-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Regulation  37— NOx  Budget 
Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
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Delaware.  This  refision 
Ozone  Transport 
memorandum  of 
which  describes  e 
oxides  (NOx)  cap 
that  will  significantly 
emissions  generated 
transport  region, 
section  of  this 
approving  the 
direct  final  rule 
because  the  Agen^ 
noncontroversial 


Fee  eral '. 

I  Sta  e 


;  contem  ilated 


anticipates  no 
detailed  rationale  [for 
forth  in  the  direct 
adverse  comment: 
response  to  this 
activity  is 
adverse  comment; 
will  be  withdrawi , 
comments  received 
a  subsequent  fina 
proposed  rule 
second  comment 
Any  parties  i 
on  this  action  s 


EP(\ 


DATES:  Comments 
writing  by  April  ip 


ADDRESSES: 

be  addressed  to 
Ozone  &  Mobile 
Mailcode3AP21, 
Protection  Agenc; 
Arch  Street. 
19103.  Copies  of 
to  this  action  are 
inspection  during 
hours  at  the  Air 
U.S.  Environmental 
Region  m.  1650 
Philadelphia, 
the  Delaware 
Resources  & 
Kings  Highway 
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implements  the 
I  ]ommission's  (OTC) 
I  inderstcmding  (MOU) 
regional  nitrogen 
ind  trade  program 
reduce  NOx 
within  the  ozone 
the  Final  Rules 

Register,  EPA  is 
s  SIP  submittal  as  a 
without  prior  proposal 
views  this  as  a 
ubmittal  and 
ad\^erse  conunents.  A 

the  approval  is  set 
final  rule.  If  no 
are  received  in 
action,  no  further 

If  EPA  receives 
the  direct  final  rule 
and  all  public 
will  be  addressed  in 
rule  based  on  this 

will  not  institute  a 
)eriod  on  this  action, 
ntert  sted  in  commenting 
hoLild  do  so  at  this  time. 


must  be  received  in 
2000. 


Writtin  comments  should 
D  ivid  L.  Arnold.  Chief, 
S  ources  Branch, 
U.S.  Environmental 
Region  III,  1650 
Philadelphia,  Pennsylvania 
documents  relevant 
1  ivailable  for  public 
normal  business 
Pj-otection  Division, 
Protection  Agency, 
Street, 
Penbsylvania  19103;  and 
Dep  irtment  of  Natural 
Envii  onmental  Control,  89 
I  over,  Delaware  19901. 


y^rch 


FOR  FURTHER  INFORMATION  CONTACT:  Rose 


Quinto,  (215)  814 
Region  III  address 


-2182,  at  the  EPA 
above,  or  by  e-mail  at 


quinto. rose@epa.j  pv 


SUPPLEMENTARY 

further  informal 
information 
action,  with  the 
located  in  the 
section  of  this 
publication. 

Dated:  Februarv 


INFORMATION:  For 
please  see  the 
provided  in  the  direct  final 
title,  that  is 
es  and  Regulations" 
Federal  Register 


s  ime  ■ 


Rill 


;4.  2000. 


Bradley  M.  Campbi  II 

Regional  Administr  itor. 
[FRDoc.  00-5B15  Filed 
BILUNG  CODE  6660-90  P 


.  Region  III. 
.3-8-00;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
[I.D.  010300F] 
RIN  0648-AM42 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasl(a;  License  Limitation 
Program  for  the  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  Off  Alaska  (FMP)  for  Secretarial 
review.  Amendment  4  to  the  FMP 
would  create  a  license  limitation 
program  (scallop  LLP)  in  the  Federal 
scallop  fishery  off  Alaska  that  would 
limit  the  number  of  participants  and 
reduce  fishing  capacity  in  this  fishery 
through  a  limited  access  system  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  This 
action  is  proposed  to  achieve 
conservation  and  management  goals  for 
the  scallop  fishery  and  is  intended  to 
further  the  objectives  of  the  FMP. 
DATES:  Comments  on  the  amendment 
must  be  submitted  on  or  before  May  8, 
2000. 

ADDRESSES:  Comments  on  this 
amendment  should  be  submitted  to  Sue 
Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7465.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Courier 
or  hand  delivery  of  comments  may  be 
made  to  NMFS  in  the  Federal  Building, 
Room  453,  Juneau,  AK.  Copies  of 
Amendment  4  to  the  FMP,  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  for  the  amendment  are 
available  fi-om  the  North  Pacific  Fishery 
Management  Council,  605  West  4th 
Ave.,  Suite  306,  Anchorage,  AK  99501- 
2252;  telephone  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington,  907-586-7228  or 
gretchen.harrington@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  The 

Council  prepared  the  FMP  under  the 
authority  of  the  Magnuson-Stevens  Act. 
The  FMP  delegates  to  the  State  of 
Alaska  (State)  the  authority  to  manage 
all  aspects  of  the  scallop  fishery,  except 
limited  access.  Federal  regulations 
governing  the  scallop  fishery  appear  at 
50  CFR  parts  600  and  679.  State 
regulations  governing  the  scallop  fishery 
appear  in  the  Alaska  Administrative 
Code  (AAC)  at  5  AAC  Chapter  38— 
Miscellaneous  Shellfish.  The 
Magnuson-Stevens  Act  provides 
authority  for  the  FMP  to  delegate  to  the 
State  management  responsibility  for  the 
scallop  fishery  in  Federal  waters  off 
Alaska. 

The  Council  adopted  the  scallop  LLP 
as  Amendment  4  to  the  FMP  in 
February  1999.  If  approved,  the 
proposed  LLP  would  replace  the 
existing  Federal  moratoriiun  on  the 
entry  of  new  vessels  into  the  scallop 
fishery.  This  moratorium  is  scheduled 
to  expire  on  June  30,  2000.  The  scallop 
fishery  off  Alaska  has  been 
characterized  as  overcapitalized.  In 
February  1998,  the  Coimcil  reviewed 
participation  and  other  data  from  the 
scallop  fishery  and  developed  a  problem 
statement  and  alternatives  for  analysis 
of  a  scallop  LLP  to  replace  the  existing 
vessel  moratorium. 

The  Coimcil  developed  six, 
alternatives  and  two  options  for  the 
scallop  LLP.  The  Council  prepared  an 
EA/RIR/IRFA  for  Amendment  4,  which 
describes  the  management  background, 
the  purpose  and  need  for  action,  the 
alternatives  and  options,  and  the  socio- 
economic impacts  of  the  alternatives 
and  options.  A  copy  of  the  EA/RIR/IRFA 
can  be  obtained  fi-om  the  Council  (see 
ADDRESSES). 

The  Council's  preferred  alternative 
was  the  most  restrictive  considered  by 
the  Council  and  would  result  in  the 
issuance  of  a  total  of  nine  licenses.  The 
Council's  intent  in  adopting  the  most 
restrictive  alternative  and  options  was 
to  create  an  LLP  that  would  reduce  the 
size  of  the  fishery  and  eliminate  growth 
in  harvest  capacity. 

Under  the  preferred  alternative, 
licenses  would  be  issued  to  holders  of 
either  Federal  or  State  moratorium 
permits  who  used  their  moratorium 
permits  to  make  legal  landings  of 
scallops  in  each  of  any  2  calendar  years 
during  the  period  beginning  January  1, 
1996,  through  October  9, 1998 
(qualifying  period).  A  scallop  LLP 
license  would  authorize  the  person 
named  on  the  license  to  catch  and  retain 
scallops  consistent  with  applicable  State 
regulations  in  all  waters  off  Alaska  that 
are  open  for  scallop  fishing.  The  license 
holder  would  not  be  required  to  be  on 
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board  a  vessel  when  it  is  catching  and 
retaining  scallops;  however,  an  original 
copy  of  the  scallop  LLP  license  would 
be  required  to  be  onboard  the  vessel  at 
that  time.  No  license  holder  would  be 
allowed  to  hold  more  than  two  licenses. 

Licenses  premised  on  the  legal 
landings  of  scallops  harvested  only  from 
Cook  Inlet  (State  Registration  Area  H) 
during  the  qualifying  period  would  have 
a  gear  endorsement  that  would  limit 
allowable  gear  to  a  single  6-ft  (1.8  m) 
dredge  when  fishing  for  scallops  in  any 
area. 

No  increase  in  vessel  length  would  be 
allowed.  Each  scallop  LLP  license 
would  specify  the  maximum  length 
overall  (MLOA)  of  a  vessel  that  the 
license  holder  could  use  to  catch  and 
retain  scallops.  The  specified  MLOA 
would  be  equal  to  the  length  overall  of 
the  longest  vessel  used  by  the  applicant 


to  make  legal  scallop  landings  during 
the  qualifying  period.  A  scallop  LLP 
license  could  be  used  on  any  vessel 
equal  to  or  less  than  the  MLOA. 

The  Council  also  recommended  that 
no  person,  corporation,  or  entity  could 
own  more  than  two  scallop  licenses. 
This  two-license  cap  would  limit 
excessive  shares  in  the  scallop  fishery  in 
accordance  with  the  Magnuson-Stevens 
Act  national  standard  4.  The  two-license 
cap  would  prevent  any  person  already 
holding  two  licenses  from  receiving 
additional  scallop  LLP  licenses  by 
transfer. 

The  Magnuson-Stevens  Act  requires 
that  each  regional  fishery  management 
coimcil  submit  each  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 


receiving  an  FMP  or  FMP  amendment, 
immediately  publish  a  notification  in 
the  Federal  Register  that  the 
amendment  is  available  for  public 
review  and  comment.  This  action 
constitutes  such  notice  for  FMP 
Amendment  4.  NMFS  will  consider  the 
public  comments  received  during  the 
comment  period  in  determining 
whether  to  approve  this  FMP 
amendment.  To  be  considered,  a 
comment  must  be  received  by  close  of 
business  on  the  last  day  of  postmark  or 
transmission  date. 

Dated:  March  3,  2000. 
Bruce  C.  M orehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5780  Filed  3-8-00;  8:45  am] 
BHJJNG  CODE  3510-22-F 
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This  section  of  the  F  EDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  ire  applicable  to  the 
public  Notices  ot  he*nngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  df  auttrority.  filing  of 
petitions  and  applica:  ions  and  agency 
statements  of  organi;  :ation  and  functions  are 
examples  of  docunr>e  nts  appearing  in  this 
section. 


DEPARTMENT  01 '  AGRICULTURE 

Foreign  Agricuitu  ral  Service 

Uruguay  Round  ^gricuitural  Safeguard 
Trigger  Levels 

agency:  Foreign  j^gricultural  Service, 
USDA. 

)roduct  coverage  and 
s  ifeguard  measures 
Uruguay  Round 


ACTION:  Notice  of 
trigger  levels  for 
provided  for  in  t 
Agreement  on  Ag^cultiu-e 


thj 


summary:  This 
quantity  trigger 
which  may  be  sul 
import  duties 
provisions  of  the 
Agreement  on 
includes  the 
for  trigger  levels 
products. 

EFFECTIVE  DATE:  March  9,  2000 
INFOilMATION  i 


notice  lists  the  updated 
levels  for  products 
rt  to  additional 
uncler  the  safeguard 
Jruguay  Round 
Agi  iculture.  It  also 
relevant  period  applicable 
each  of  those 


0  Q  I 


FOR  FURTHER 

Cathy  S.  McKinn^ll 

Negotiations 

Agricultural 


CONTACT: 

,  Multilateral  Trade 
Division,  Foreign 

room  5530-South 


Serv;  ce 


•roduct 


Beef 

Mutton  

Cream  

Evaporated  or  Condensed  Milk 
Nonfat  Dry  Milk  .. 
Dried  Whole  Milk 

Dried  Cream 

Dried  Whey/Butterm|lk 

Butter 

Butter  Oil  and  Butted  Substitutes 
Dairy  Mixtures  .... 

Blue  Cheese  

Cheddar  Cheese 

American  Type 

Edam/Gouda  Cheede 

Italian-Type  Cheese 

Swiss  Cheese  with  I  [ye  Formation 

Gruyere  Process  > 

Lowfat  Cheese 

NSPF  Cheese  . 

Peanuts  


Chejse 


Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1022,  telephone  at  (202)  720-6064,  or 
email  mckiimell@fas.usda.gov. 
SUPPLEMENTARY  INFORMATION:  Article  5 
of  the  Uruguay  Roimd  Agreement  on 
Agriculture  provides  that  additional 
import  duties  may  be  imposed  on 
imports  of  products  subject  to 
tariffication  during  the  Uruguay  Round 
if  certain  conditions  are  met.  The 
agreement  permits  additional  duties  to 
be  charged  if  the  price  of  an  individual 
shipment  of  imported  products  falls 
below  the  average  price  for  similar 
goods  imported  during  the  years  1986- 
88  by  a  specified  percentage.  It  also 
permits  additional  duties  to  be  imposed 
if  the  volmne  of  imports  of  an  article 
exceeds  the  average  of  the  most  recent 
3  years  for  which  data  are  available  by 
5, 10,  or  25  percent,  depending  on  the 
article.  These  additional  duties  may  not 
be  imposed  on  quantities  for  which 
minimum  or  current  access 
commitments  were  made  during  the 
Uruguay  Round  negotiations,  and  only 
one  type  of  safeguard,  price  or  quantity, 
may  be  applied  at  any  given  time  to  an 
article. 

Section  405  of  the  Uruguay  Round 
Agreements  Act  requires  that  the 
President  cause  to  be  published  in  the 
Federal  Register  information  regarding 
the  price  and  quantity  safeguards, 
including  the  quantity  trigger  levels, 
which  must  be  updated  annually  based 
upon  import  levels  during  the  most 
recent  three  years.  The  President 

Quantity  Based  Safeguard  Trigger 


delegated  this  duty  to  the  Secretary  of 
Agriculture  in  Presidential  Proclamation 
No.  6763,  dated  December  23, 1994.  The 
Secretary  of  Agriculture  further 
delegated  the  duty  to  the  Administrator 
of  the  Foreign  Agriculttual  Service  (7 
CFR  2.43  (a)(2)).  The  Annex  to  this 
notice  contains  the  updated  quantity 
trigger  levels. 

Additional  information  on  the 
products  subject  to  safeguards  and  the 
additional  duties  which  may  apply  can 
be  found  in  subchapter  IV  of  chapter  99 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  and  in  the  Secretary 
of  Agriculture's  Notice  of  Safeguard 
Action,  published  in  the  Federal 
Register  at  60  FR427  on  January  4,  1995. 

Notice 

As  provided  in  section  405  of  the 
Uruguay  Roimd  Agreements  Act, 
consistent  with  Article  5  of  the 
Agreement  on  Agriculture,  the  safeguard 
quantity  trigger  levels  previously 
notified  are  superceded  by  the  levels 
indicated  in  the  Annex  to  this  notice. 

Issued  at  Washington,  DC  this  29th  day  of 
February',  2000. 
Timothy  J.  Gaivin, 
Administrator,  Foreign  Agricultural  Service. 

Annex 

The  definitions  of  these  products 
were  provided  in  the  Notice  of 
Safeguard  Action  published  in  the 
Federal  Register,  at  60  FR  427  on 
Wednesday,  January  4,  1995. 


Cheese 


Trigger  level 

982,666  mt 

12,612  mt  

6,527,820  liters  

4,584,100  kilograms  

4,426,348  kilograms  

2,735,859  kilograms  

541  kilograms  

147,571  kilograms  

7,335,863  kilograms  

7,480,980  kilograms  

3,000,734  kilograms  

3,309,790  kilograms  

14,724,970  kilograms  

7,848,260  kilograms  

7,029,019  kilograms  

16,396,083  kilograms  

35,361 ,386  kilograms  

8,008,352  kilograms  

3,374,284  kilograms  

51,102,583  kilograms  

49,248  mt  


Period 


January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to"  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1,  2000  to  December  31,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1,  2000  to  December  31,  2000. 
January  1,  2000  to  December  31,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1,  2000  to  December  31,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1,  2000  to  December  31,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
April  1,  1999  to  March  31,  2000. 
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Quantity  Based  Safeguard  Trigger— Continued 


Product 

Trigger  level 

Period 

Peanut  Butter/Paste 

53.000  mt 

21.031  mt 

2,366,204  mt 

April  1 ,  2000  to  March  31 ,  2001 
January  1 ,  2000  to  December  31 ,  2000. 
October  1 ,  1999  to  September  30,  2000. 
October  1,  2000  to  September  30,  2001. 
October  1,  1999  to  September  30,  2000. 
October  1   2000  to  Seotember  30  2001 

Raw  Cane  Sugar  

1.945,430  mt 

Refined  Sugar  and  Syrups  

25.484  mt  

27.058  mt 

Blended  Syrups 

0  mt 

October  1,  1999  to  September  30,  2000. 
October  1 ,  2000  to  September  30,  2001 . 
Octot>er  1,  1999  to  September  30.  2000. 
October  1  2000  to  Seotember  30  2001 

0  mt 

Articles  Over  65%  Sugar  

0  mt ; 

0  mt J. 

Articles  Over  10%  Sugar 

80,282  mt / 

October  1,  1999  to  September  30,  2000. 
October  1 ,  2000  to  September  30,  2001 . 
October  1   1 999  to  September  30  2000 

80,282  mt  

Sweetened  Cocoa  Powder 

2,445  mt 

1,555  mt 

October  1,  2000  to  September  30,  2001. 

Chocolate  Crumb  

21,252,239  kilograms  

176  kilograms  

84,751  kilograms  

5,424  mt 

January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
January  1 ,  2000  to  December  31 ,  2000. 
October  1    1 999  to  Seotemtjer  30  2000 

Lowfat  Chocolate  Crumb  

Infant  Formula  Containing  Oligosaccharides 

Mixes  and  Douahs  

6,064  mt 

October  1 ,  2000  to  September  30,  2001 . 
October  1 ,  1 999  to  September  30  2000. 

Mixed  Condiments  and  

253  mt 

Seasonings  

Ice  Cream 

232  mt 

October  1 ,  2000  to  September  30  2001 . 

1,516,320  liters  

1,339,075  kilograms  

17,211,112  kilograms  

5,340,573  kilograms  

Omt 

Omt 

9,664  kilograms  

622,754  kilograms  „ 

32,995  kilograms  

1,482,280  kilograms  

13,378  kilograms  

0  kilograms  

383  kilograms  

798  kilograms  

January  1 ,  2000  to  December  31 ,  2000. 

Animal  Feed  Containing  Milk 

Short  Staple  Cotton  

January  1 ,  2000  to  December  31 ,  2000. 
September  20,  1999  to  September  19,  2000 

Harsh  or  Rough  Cotton 

Medium  Staple  Cotton  

September  20,  2000  to  September  19,  2001. 
August  1,  1999  to  July  31,  2000. 
August  1,  2000  to  July  31,  2001. 
August  1.  1999  to  July  31.  2000. 

Extra  Long  Staple  Cotton  

Cotton  Waste  

August  1 .  2000  to  July  31 ,  2001 . 
August  1 ,  1999  to  July  31 .  2000. 
August  1 ,  2000  to  July  31 ,  2001 . 
September  20,  1999  to  September  19,  2000 

Cotton  Processed  Not  Soun  

September  20,  2000  to  September  19,  2001 
September  11,  1999  to  September  10,  2000 

September  1 1 ,  2000  to  September  10,  2001 

[FR  Doc.  00-5681  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  3410-01-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Granite  Area  Mining  Projects;  Umatitia 
National  Forest,  Grant  County,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  action  to 
approve  Proposed  Plans  of  Operation  on 
mining  claims  located  in  the  Granite 
Area,  within  the  Granite  Creek 
watershed,  a  tributary  to  the  North  Fork 
John  Day  River.  The  project  area  is 
located  on  the  North  Folk  John  Day 
Ranger  District,  approximately  34  air 
miles  southeast  of  Ukiah,  Oregon. 

The  proposed  action  is  a  compilation 
of  plans  submitted  by  claimants 
operating  within  the  analysis  area. 
These  plans  describe  the  type  of  mining 
operations  proposed  and  how  they 
would  be  conducted,  the  type  and 


standard  of  access  routes,  the  means  of 
transportation  to  be  used,  the  period 
during  which  the  proposed  mining 
activity  will  take  place  and  measures  to 
be  taken  to  meet  the  requirements  for 
environmental  protection.  Operations 
include  the  exploration  and  extraction 
of  valuable  minerals  from  placer  and 
lode  deposits.  Methods  range  from  hand 
paiming  to  more  complex  operations 
utilizing  mechanical  equipment.  The 
1990  Land  and  the  Resource 
Management  Plan  FEIS  for  the  Umatilla 
National  Forest,  as  amended,  provides 
overall  guidance  for  management  of  this 
area.  Some  of  the  operations  planned  in 
the  proposed  action  may  not  be  in 
compliance  with  this  plan. 
DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  on  or  before  April  10,  2000. 
ADDRESSES:  Send  written  conmients  and 
suggestions  to  the  Responsible  Official, 
Craig  Smith-Dixon,  North  Folk  John  Day 
District  Ranger,  P.O.  Box  158,  Ukiah.  OR 
97880. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Reed.  Project  Team  Leader,  JNorth  Fork 
John  Day  Ranger  District.  Pnone:  (541) 
427-3231. 


SUPPLEMENTARY  INFORMATION:  The 
decision  area  includes  approximately 
900  acres  of  claimed  lands  within  the 
Umatilla  National  Forest  in  Grant 
County,  Oregon,  h  is  within  the 
boundary  of  the  Granite  Creek 
Watershed.  The  legal  description  of  the 
decision  area  is  as  follows:  T8-10S,  R34, 
35,  35V2E,  W.M.  surveyed.  Some 
proposed  activities  are  within  the 
boimdary  of  the  North  Folk  John  Day 
Wilderness  Area. 

Gold  was  discovered  in  the  project 
area  in  1864  and  a  small  gold  rush 
shortly  followed.  Most  of  the  gold 
produced  in  this  area  was  placer  gold 
mined  from  the  gravel  and  bars  of 
streams.  There  were  also  several  large 
producing  gold  and  silver  mines.  A 
large-scale  dredge  operated  in  many  of 
the  area  streams  in  the  later  1930's  Most 
of  the  big  mining  was  over  by  the  1950's 
as  the  economical  discoveries  were 
mined  out.  Exploration  continues  but  no 
major  production  is  occurring.  Most 
current  mining  activity  consists  of 
small-scale  placer  operations. 

During  the  past  years,  several  species 
of  fish  residing  within  streams  located 
in  or  near  the  project  area  have  been 
listed  as  threatened  under  the 
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Endangered  Specie !  Act.  After 
reviewing  the  new  istings,  the  Forest 
Service  has  determ  ned  diat  current 
mining  operations  ;ould  significantly 
affect  these  fish  species.  Therefore  it  is 
necessary  for  perso  qs  operating  in  the 
project  area  to  subr  lit  new  or  modified 
Plans  of  Operation!  to  the  Forest 
Service.  Under  the  regulations  at  36  CFR 
228.4  and  228.5,  ar  d  because  of  the 
potentiad  significance  of  the  effects, 
these  plans  must  b(  (  analyzed  in  an 
Environmental  Imj  act  Statement. 

Mining  operatioi  is  are  associated  with 
the  extraction  of  pi  ecious  metals  from 
placer  and  lode  de|  losits.  A  number  of 
different  practices  ire  being  proposed 
on  the  various  claims  within  the 
analysis  area.  Thes  3  may  include  one  or 
more  of  the  following  practices: 

Suction  Dredging:  Portable  suction 
dredges  would  be  \  ised  in  stream  during 
the  period  specifie  1  by  the  State  of 
Oregon,  generally  luly  15  to  August  15. 

Test  Pits:  Holes  <  re  dug  either  by  hand 
or  mechanical  equ  pment  to  sample  sub- 
surface deposits. 

Drilling:  Portabh  drills  are  used  as 
part  of  the  explorat  ion  process  to 
sample  sub-surface  mineral  deposits. 

Placer  Mining:  T  lis  includes  a  wide 
variety  of  practices  to  extract  minerals 
from  placer  deposi  ts.  The  techniques 
include  handwork  with  shovels  and 
pans,  small  sluice  )oxes  and  more 
complex  operation  s  that  use  mechanical 
equipment.  On  the  more  heavily  worked 
claims  backhoes  aj  id  front  end  loaders 
are  used  for  diggin  5,  and  power 
trommels  for  sepai  ition  and  extraction. 
Water,  to  varying  qegrees,  is  used  in  all 
these  techniques.  Some  minor  road 
maintenance  and  i  laintenance  of 
existing  structures  is  also  planned. 

Lode  Mining:  Th  is  includes  tunneling 
or  other  mechanic  il  methods  used  to 
extract  lode  depos  ts. 

Activities,  whic  1  would  occur  in 
association  with  n  ining  operation, 
include  mitigation  practices  such  as 
construction  or  mi  intenance  of  settling 
ponds,  and  reclamation  activities  such 
as  recontouring,  s(  eding,  and  treatment 
of  noxious  weeds. 

Preliminary  issi  es  include:  effects  of 
proposed  activitie ;  on  water  quality  and 
the  effects  of  prop  )sed  activities  on  fish 
habitat  and  aquati :  Threatened, 
Endangered,  and  Sensitive  species. 

The  Forest  Serv  ce  will  consider  a  full 
range  of  altemativ  as,  including  a  "no- 
action"  altemativ(  1  in  which  no  mining 
activities  would  b ;  approved.  The  no- 
action  alternative  s  evaluated  in  order 
to  establish  a  base  ine  condition  of 
existing  and  futur  j  environmental 
conditions  in  the  )roject  area.  Based  on 
the  issues  gathere  1  through  scoping,  the 
action  altemativei  may  vary  in  the  type 


of  operations  permitted,  the  timing  of 
permitted  operations  and  the  types  of 
mitigation  required.  Tentative  action 
alternatives  are:  the  proposed  action  and 
an  alternative  that  modifies  the 
proposed  plans  with  additional 
mitigation  to  address  effects  of  mining 
on  water  quality  and  fisheries  habitat. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  Initial  scoping 
began  with  the  project  listing  in  the 
2000  Winter  Edition  of  the  Umatilla 
National  Forest's  Schedule  of  Proposed 
Activities.  This  environmental  analysis 
and  decision  making  process  will  enable 
additional  interested  and  affected 
people  to  participate  and  contribute  to 
the  final  decision.  The  public  is 
encouraged  to  take  part  in  the  process 
and  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
fi-om  Federal,  State,  local  agencies,  and 
other  individuals  or  organizations  that 
may  be  interested  in,  or  affected  by  the 
proposal.  This  input  will  be  used  in 
preparation  of  the  Draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Considering  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
[i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmentcd  Protection 
Agency  (EPA)  and  to  be  available  to  the 
public  for  review  by  September  1,  2000. 
At  that  time,  the  EPA  will  publish  a 
Notice  of  Availabihfy  of  the  Draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  Draft  EIS  will  be  45  days 
from  the  date  the  EPA  publishes  the 
Notice  of  Availability  in  the  Federal 
Register.  It  is  important  that  those 
interested  in  the  management  of  the 
Umatilla  National  Forest  participate  at 
that  time.  The  Final  EIS  is  scheduled  to 
be  completed  by  December  1,  2000.  In 
the  Final  EIS,  the  Forest  Service  is 
required  to  respond  to  comments  and 
responses  received  during  the  comment 
period  that  pertain  to  the  environmental 
consequences  discussed  in  the  Draft  EIS 
and  applicable  laws,  regulations,  emd 
policies  considered  in  making  a 
decision  regarding  the  proposal. 


Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOLA,  confidentiabty  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
niunber  of  days. 

The  Forest  Service  beUeves  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections' that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  f.2d  1016,  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
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chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 
The  Forest  Service  is  the  lead  agency. 
Craig  Smith-Dixon,  District  Ranger,  is 
the  Responsible  Official.  As  the 
Responsible  Official,  he  will  decide 
which,  if  any,  of  the  proposed  plans  will 
be  implemented.  He  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  February  24,  2000. 
Craig  Smith-Dixon, 
District  Ranger. 

[FR  Doc.  00-5726  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Land  and  Resource 
Management  Pian  for  the  White 
Mountain  Nationai  Forest;  Carroil, 
Coos,  and  Grafton  Counties,  NH  and 
Oxford  County,  ME 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  Intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  Forest 
Service  intends  to  prepare  an 
environmental  impact  statement  for 
revising  the  White  Mountain  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan)  pursuant  to  16  U.S.C. 
1604(f)(5)  and  36  CFR  219.12. 

The  Forest  Plan  guides  the  overall 
management  of  the  Forest.  Six  primary 
decisions  are  made  in  the  Forest  Plan: 

1.  Forest  wide  multiple-use  goals  and 
objectives  (as  required  by  36  CFR 
219.1l[b]) 

2.  Forest  wide  management 
requirements  (36  CFR  219.27) 

3.  Management  area  direction  (36  CFR 
219.11[c]) 

4.  Lands  suited  and  not  suited  for 
timber  production  (36  CFR  219.14, 
219.16,219.21) 

5.  Monitoring  and  evaluation 
requirements  (36  CFR  219.11[d]) 

6.  Recommendations  to  Congress  (for 
example  Wilderness  recommendation) 
(36  CFR  219.17) 

The  purpose  for  the  revision  rests  in 
the  requirements  of  the  National  Forest 


Management  Act  and  its  implementing 
regulations  (U.S.C.  1604[f][5]  and  36 
CFR  219.10[g].  Forest  Plans  provide 
direction  for  administering  the  National 
Forests.  Forest  Plans  are  revised  every 
10  to  15  years.  The  White  Mountain 
National  Forest  Plan  was  approved  in 
1986.  The  Forest  is  nearing  the  end  of 
the  10-15  year  cycle. 

The  need  to  revise  the  Forest  Plan  is 
based  on  changed  public  expectations, 
changing  agency  direction,  monitoring 
and  evaluations,  and  the  availability  of 
new  information.  Specific  indicators  of 
the  need  are:  (1)  There  is  growing 
demand  for  all  recreation  uses  on  the 
Forest.  There  is  demand  for  types  of 
recreation  uses  on  the  Forest  that  are  not 
currently  being  provided;  (2)  Agency 
goals  and  objectives,  along  with  other 
national  guidance  for  strategic  plans  and 
programs,  have  changed  since  1986;  (3) 
Results  of  monitoring  and  evaluation 
suggest  the  need  for  revision;  and  (4)  A 
vast  amoimt  of  new  scientific 
information  has  been  published  since 
1986,  including  technical  reports 
published  fi-om  research  by  the  Forest 
Service,  as  well  as  universities  and 
organizations  that  study  forest 
ecosystems  and  forest  management. 

The  process  of  revising  the  Forest 
Plan  will  focus  on  those  items  that  have 
been  identified  as  most  in  need  of 
revision.  To  provide  guidance  for 
developing  Forest  Plan  goals  and 
direction  the  Forest  developed  a 
statement  describing  the  role  of  .the 
Forest  in  New  England,  which  is 
basically  to  manage  the  White  Mountain 
National  Forest  under  the  concept  of 
ecosystem,  social  and  economic 
sustainability.  The  issues  identified 
through  initial  public  outreach  have 
been  used  to  identify  23  Revision 
Topics.  The  23  topics  are: 

1.  Air  Quality. 

2.  American  Indian  Consultation. 

3.  Biodiversity. 

4.  Budget  and  Cost  Effectiveness. 

5.  Commercial  Minerals. 

6.  Environmental  Education/Visitor 
Information. 

7.  Fire. 

8.  Heritage  Resources. 

9.  Land  Acquisition  and  Exchange. 

10.  Monitoring. 

11.  Recreation  Opportimities  and  Use. 

12.  Roadless  Areas. 

13.  Roads. 

14.  Scenery  Management. 

15.  Soil  Productivity. 

16.  Special  Uses. 

17.  Threatened,  Endangered, 
Proposed,  and  Sensitive  Species. 

18.  Timber  Management. 

19.  Watershed  and  Aquatic 
Ecosystems. 

20.  Wild  and  Scenic  Rivers. 


21.  Wilderness  Management. 

22.  Wilderness  Recommendation. 

23.  Wildlife  Habitat  Management. 
Additional  detail  on  the  Revision 

Topics  is  available  on  request,  in  the 
from  of  the  document  titled  "Need  for 
Change,  Description  of  Proposal  for 
Revising  the  White  Mountain  National 
Forest".  You  are  encouraged  to  review 
this  additional  document  prior  to 
commenting  on  the  Notice  of  Intent. 
You  may  request  the  additional 
information  by  calling  the  phone 
number  listed  below,  by  writing  or  e- 
mailing  to  the  addresses  listed  in  this 
notice,  or  by  accessing  the  Forest  web 
page  at  www.fs.fed.us/r9/white. 

The  past  thirteen  years  of  Forest  Plan 
implementation  and  information  from 
new  scientific  studies  have  yielded 
information  that  was  not  available  when 
the  direction  of  the  existing  Forest  Plan 
was  developed.  We  propose  to  use  the 
new  information  to  update  and  add 
management  direction  for  the 
previously  described  revision  topics. 

A  range  of  alternatives  will  be 
considered  when  revising  the  Forest 
Plan.  The  alternatives  will  address 
different  options  to  resolve  concerns 
raised  as  revision  topics  listed  above 
and  to  fulfill  the  purpose  and  need.  A 
"no-action  alternative"  is  required, 
meaning  the  management  would 
continue  under  the  existing  Forest  Plan. 
Alternatives  will  provide  different  ways 
to  address  and  respond  to  public  issues, 
management  concerns,  and  resource 
opportunities  identified  during  the 
scoping  process. 

The  alternatives  will  display  different 
mixes  of  recreation  opportunities  and 
experiences.  We  will  examine 
alternatives  that  address  the  public's 
concerns  for  less  timber  harvest,  for 
greater  timber  harvest,  and  meeting 
currently  planned  harvest  levels.  The 
alternatives  will  display  different  mixes 
of  wildlife  habitats  across  the  forest.  The 
mix  will  vary  by  the  objectives  of  the 
particular  alternative,  though  each 
alternative  will  be  managed  to  contain 
the  habitat  necessary  to  maintain  viable 
populations  of  wildlife  species. 
Management  of  roadless  areas  will  vary 
by  the  objectives  of  any  particular 
alternatives,  physical  criteria  for 
evaluating  each  individual  roadless 
area,  and  public  input.  In  addition,  the 
alternatives  will  incorporate  a  range  of 
Wilderness  recommendations. 

The  environmental  analysis  and 
decision-making  process  will  include 
many  opportimities  for  public 
participation  and  comment  so  that 
people  interested  in  this  proposal  may 
contribute  to  the  final  decision.  The 
draft  environmental  impact  statement  is 
tentatively  scheduled  for  release  in 
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September  2001 
environmental 
decision  are 

We  are  now 
suggestions  from 
local  governments 
federal  agencies, 
the  scope  of  the 
in  the  draft 
statement  for  the 
CFR  1501.7).  To  bi 
comments  should 
proposed  revision 
you  are  concerned 
addressed  in  this 
possible  altemativ  as 
23  revision  topics 

We  will  provide 
general  notices  on 
participate  throug  » 
releases,  and  publ 
addition  to  formal 
public  comment 
received  at  any 
revision  process 

The  Forest  Serv 
of  meetings  to  (1) 
proposed  changes 
describe  ways  thai 
respond  to  this 
accept  comments 
proposal  for  revis 
Forest  personnel 
following  times 
questions  and 
Notice  of  Intent 

April  10,  2000,  1: 

Holiday  Inn 
April  11,  2000,  12 

Radisson  Hotel 
April  12.  2000,  1 

Rumney  Town 
April  13,  2000,  12 

Evans  Notch 

Bethel  ME. 
April  13,  2000,  1 

Woodstock  Tov^ 

Woodstock  NH. 
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p.m.,  Saco 
Conway  NH 

April  18,  2000, 
Androscoggin 
Gorham  NH. 
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schedules  is  avail  ible 
National  Forest  w  jb 
www.fs.fed.us/r9i  white 
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DATES:  Comments 
Intent  should  be 
May  9,  2000. 
ADDRESSES:  Send 
Forest  Planning, 
National  Forest, 
Laconia.  NH  0322)6 
mail  to: 
forestplan 
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;  0  p.m.  to  7:30  p.m.. 
Cohcord  NH. 

30  p.m.  to  6:30  p.m.. 

Chelmsford  MA. 

m.  to  7  p.m.. 

lall.  Rumney  NH. 

30  p.m.  to  6:30  p.m., 
Ranger  District  Office. 

30  p.m.  to  6:30  p.m., 
Hall,  North 

12:30  p.m.  to  6:30 
Ranger  District  Office. 

I  p.m.  to  7  p.m., 
Rai  ger  District  Office, 

on  meeting 
on  the  White  Mt. 
page  at 


on  this  Notice  of 
iJBceived  in  writing  by 


written  comments  to: 
VVhite  Mountain 
N.  Main  St., 
Or  direct  electronic 
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white  mtn@fs.fed.us. 


FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Armel,  Forest  Planner,  at  (603) 
528-8788.  TDD  (603)  528-8722.  E-mail 
address:  forestplan/ 

r9 whitemtn@fs.fed. us  or  access  the 

Forest  web  page  at  www.fs.fed.us/r9/ 
white. 

SUPPLEMENTARY  INFORMATION:  This 
section  contains  more  information  about 
the  process  to  revise  the  Forest  Plan  for 
the  White  Mountain  National  Forest. 

Authorization 

On  November  14, 1997,  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  of  1998. 
H.R.  2107  was  passed.  Language  in 
section  333  of  the  law  specifically 
prohibits  the  expenditiire  or  obligation 
of  funds  for  new  revisions  of  National 
Forest  land  managment  plans  until  new 
final  or  interim  final  rules  for  forest  plan 
revision  are  published  in  the  Federal 
Register.  Later  in  1997,  the  Departments 
of  Commerce,  Justice,  and  State,  the 
Judiciary,  and  related  agencies 
Appropriations  Act  of  1998,  HR  2267 
was  passed.  Language  in  section  630  of 
the  law  specifically  permitted  the  White 
Mountain  National  Forest  to  proceed 
with  developing  its  next  Forest  Plan. 
This  subsequent  law  allows  the  White 
Moimtain  National  Forest  to  proceed 
with  revision  in  accordance  with  36 
CFR  219.10(g). 

Availability  of  Public  Comment 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decisions  under 
36  CFR  parts  215  or  217. 

Additionally,  pursuant  to  7  CFR 
1.27(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
FOIA  (Freedom  of  Information  Act) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that  under  FOIA 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality 
and  where  the  requester  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  90  days. 


Release  and  Review  of  the  Draft  EIS 


The  DEIS  (Draft  Environmental 
Impact  Statement)  is  expected  to  be 
filed  with  the  EPA  (Environmental 
Protection  Agency)  and  to  be  available 
for  public  comment  in  the  fall  of  2001. 
At  that  time,  the  EPA  will  publish  a 
notice  of  availability  in  the  Federal 
Register.  The  comment  period  on  the 
DEIS  will  be  90  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  that  it  is  important  to  give 
reviews  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviews  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
review's  position  and  contentions. 
Vermont  Yankee  Nuclear  Poser  Corp.  v. 
NRDS,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  envirormiental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  coiuls.  City 
ofAngoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviews  may  wish  to 
refer  to  the  Council  of  Envirormiental 
Quality  Regulations  for  implementing 
the  procedural  provision  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

The  responsible  official  is  Robert  T. 
Jacobs,  Regional  Forester,  Eastern 
Region,  310  W.  Wisconsin  Avenue. 
Milwaukee,  Wisconsin  53203. 


Federal  Register /Vol.  65,  No.  47  /  Thursday,  March  9,  2000 /Notices 


12507 


Dated:  February  14,  2000. 
Robert  T.  Jacobs 

Regional  Forester. 

[FR  Doc.  5864  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  341&-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  May  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Program 
Development  &  Regulatory  Analysis, 
Rural  Utilities  Service,  USDA,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  4034  South  Building, 
Washington,  D.C.  20250-1522. 
Telephone:  (202)  720-9552.  FAX:  (202) 
720-4120. 
SUPPLEMENTARY  INFORMATION: 

Title:  Preloan  Procedures  and 
Requirements  for  Telecommunications 
Program. 

OMB  Control  Number:  0572-0079. 

Type  of  Request:  Reinstatement  with 
change  of  a  previously  approved 
information  collection. 

Abstract:  This  program  is  necessary  in 
order  for  the  Riu-al  Utilities  Service 
(RUS)  to  determine  an  applicant's 
eligibility  to  borrow  from  RUS  imder  the 
terms  of  the  RE  Act.  This  information  is 
also  used  by  RUS  to  determine  that  the 
Government's  security  for  loans  made 
by  RUS  is  reasonably  adequate  and  that 
the  loans  will  be  repaid  within  the  time 
agreed. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  9  hours  per 
response. 

Respondents:  Small  business  or 
organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  per 
Respondent:  8. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,621. 

Copies  of  this  information  collection 
can  be  obtained  from  Bob  Turner, 


Program  Development  and  Regulatory 
Analysis,  at  (202)  720-0696. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information^o  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  on 
other  forms  of  information  technology. 
Comments  may  be  sent  to  F.  Lamont 
Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  1400  Independence  Ave., 
SW.,  Stop  1522,  Room  4034  South 
Building.  Washington.  D.C.  20250-1522. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  March  2,  2000. 
Christopher  A.  McLean, 
Acting  Administrator,  Rural  Utilities  Service. 
(FR  Doc.  00-5640  Filed  3-9-00;  8:45  am) 
BIUJNO  CODE  3410-1 S-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Great  River  Energy  Pleasant  Valley 
Station,  Notice  of  Availability  of  an 
Environmental  Assessment 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  Availability  of  an 
Environmental  Assessment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
publishing  an  environmental 
assessment  (EA)  for  a  project  proposed 
by  Great  River  Energy  (GRE)  of  Elk 
River,  Minnesota.  The  project  consists 
of  constructing  a  natural  gas-fired 
simple  cycle,  combustion  turbine  power 
generation  facility  in  Pleasant  Valley 
Township  in  Mower  County.  Minnesota. 
The  project  will  have  a  total  of  three 
combustion  turbine  units,  two  155 
megawatts  (MW)  units  and  one  124  MW 
unit,  including  a  new  345/161  kV 
substation  and  other  associated 
transmission  facilities.  The  total 
electrical  output  from  the  facility  is 
expected  to  range  from  434  MW  to  526 
MW  depending  upon  operating 


conditions.  RUS  proposes  to  provide 
financial  assistance  to  GRE  for  this 
project. 

FOR  FUTHER  INFORMATION  CONTACT:  Nurul 
Islam,  Enviromnental  Protection 
Specialist,  Rural  Utilities  Service, 
Engineering  and  Environmental  Staff. 
Stop  1571.  1400  Independence  Avenue. 
SW.  Washington.  DC  20250-1571. 
telephone:  (202)  720-1414;  e-mail: 
nislam@rus.usda.gov.  RUS  seeks  written 
comments  on  the  GRE  proposal.  Written 
comments  should  be  submitted  within 
30  days  of  the  publication  of  this  notice 
to  the  above  address. 

SUPPLEMENTARY  INFORMATION:  GRE 

proposes  to  construct  the  power  station 
in  Pleasant  Valley  Township  in  Mower 
Coimty.  Minnesota.  The  primary 
purpose  of  the  facility  is  to  meet  GRE 
peak  electrical  load  during  hot  summer 
weather.  Under  those  conditions  the 
facility's  expected  output  is  about  434 
MW  of  power.  The  generation  unit 
consists  of  turbines  similar  to  those 
found  in  commercial  airline  engines. 
The  primary  fuel  will  be  natxiral  gas  and 
the  distillate  oil  will  serve  as  the  back 
up  fuel  for  the  plant.  The  three  units 
will  have  a  total  peak  capacity  of  526 
MW.  The  generating  power  station  will 
require  approximately  24  acres  of  land. 
The  preferred  site  for  the  generating 
station  is  located  in  the  northwest 
quarter  of  Section  19.  Pleasant  Valley 
Township,  Mower  County,  Minnesota. 
An  alternative  site  was  considered  and 
is  located  approximately  two  miles 
south  of  the  preferred  site,  in  the  south 
of  the  northwest  quarter  of  Section  31. 
Pleasant  Valley  Township.  Mower 
Coimty,  Minnesota.  The  following 
additional  facilities  will  also  be 
constructed.  A  345/161  kV  substation 
will  be  constructed  at  the  plant  site.  A 
short,  345  kV  transmission  tap  line, 
approximately  500  feet  long,  will  be 
needed  to  connect  to  an  existing  Byron- 
Adams  345-kV  transmission  line.  A  new 
161  kV  transmission  line,  between  5  and 
7  miles  long,  will  be  built  from  the  plant 
site  to  the  Sargeant  Substation.  The 
existing  69  kV  line  between  the  Sargeant 
Substation  and  south  of  the  City  of 
Brownsdale  will  be  upgraded  to  a  161/ 
69  kV  line.  This  section  of  the  line  will 
be  approximately  10  miles  long.  A  161 
kV  line  will  be  built  from  Brownsdale 
to  the  Austin  North  Substation  in 
Austin,  Minnesota.  A  number  of 
alternative  routes  have  been  considered 
for  this  section  of  the  transmission  line. 
Approximately  three  miles  of  new  high 
pressure  gas  pipeline  will  be  built  to 
provide  gas  supply  from  the  proposed 
generating  station  north  to  an  existing 
gas  pipeline.  The  expected  water  use  is 
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estimated  to  be  a 
million  gallons 

The  EA  is  availkb 
at  the  headquarte:  s 
Highway  10.  Elk 
55330-0800  and 
provided  above 
following  locatioi  is 

•  Austin  Publi( ; ' 
Avenue,  NE,  Auspn 
telephone  (507) 

•  Brownsdale 
Brownsdale 
Brownsdale 
567-9951 

•  Rochester  Public 
Street.  SE,  Rochester 
telephone  (507) 

•  Sargeant  Coiim 
Chestnut  Avenue 
telephone  (507) 

Questions  and 
sent  to  RUS  at  th« 
this  notice.  RUS 
and  comments  or 
from  the  date  of 
notice. 

Any  final  actio  i 
proposed  project 
contingent  upon, 
relevant  Federal 
and  regulations 
environmental 
prescribed  by  the 
Environmental 


{proximately  3.1 

year. 

lie  for  public  review 

ofGRE  at  17845  East 
liver,  Minnesota 
he  RUS  at  the  address 

this  notice  or  at  the 


Library,  323  4th 
,  Minnesota, 
4fi3-2391 
1  'ublic  Library, 
Com]  nunity  Building, 
Minnesota,  telephone  (507) 

Library,  101  2nd 
Minnesota, 
1-8022 

unity  Center. 
Sargeant,  Minnesota, 
564-6885 
;omments  should  be 
address  provided  in 
1  i^ill  accept  questions 

the  EA  for  30  days 
J  ublication  of  this 

by  RUS  related  to  the 
will  be  subject  to,  and 
compliance  with  all 
( invironmental  laws 
completion  of 
refriew  procedures  as 

7  CFR  Part  1794, 
Pilicies  and  Procedures. 


Dated:  March  3 
Mark  S.  Plank, 

Acting  Director.  Enk 


Environmental  Staff. 
[FR  Doc.  00-5642 
BILUNG  CODE  3410-1  SfP 


Dekehtik  Diesel 
Island  of  Pohnp^i 
Corporation, 
Significant  Impabt 


agency:  Rural 
action:  Notice  o 
Significant  Impact 


SUMMARY:  Notice 
the  Rural  Utilitiejs 
pursuant  to  the 
Policy  Act  of  1 
Council  on 
Regulations  (40 
and  RUS  Enviro 
Procedures  (7 
a  Finding  of  No 
(FONSI)  with 
proposed  by 
Corporation 
Federated  States 


CIR 


(pu:) 
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jneering  and 
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rtiled  3-8-00:  8:45  am] 


DEPARTIMENT  C  F  AGRICULTURE 
Rural  Utilities  Service 


Electric  Plant  on  the 
,  Pohnpei  Utilities 
Notice  of  Finding  of  No 


Utilities  Service,  USDA. 
Finding  of  No 


is  herebv  given  that 
Service  (RUS), 
Pfational  Environmental 
as  amended,  the 
Envii  onmental  Quality 
^FR  Parts  1500-1508), 
imental  Polices  and 

Part  1794),  has  made 
:  iignificant  Impact 
rei  pect  to  a  project 
Poh  npei  Utilities 

of  Kolonia,  Pohnpei, 
of  Micronesia.  Pohnpei 


is  the  largest  state  in  the  Federated 
States  of  Micronesia.  The  proposed 
project  consists  of  constructing  a  6.5- 
megawatt  diesel  electric  generating 
plant  at  Dekehtik  on  the  Island  of 
Pohnpei.  The  purpose  of  the  project  is 
to  provide  power  for  the  residents  of  the 
Island.  RUS  proposes  to  provide 
financial  assistance  to  PUC  for  the 
project. 

RUS  has  concluded  that  the  impacts 
from  the  proposed  project  would  not  be 
significant  and  that  the  proposed  action 
is  not  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
preparation  of  an  environmental  impact 
statement  is  not  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
NuTul  Islam,  Environmental  Protection 
Specialist,  Stop  1571,  Engineering  and 
Environmental  Staff,  RUS,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-1571,  telephone 
(202)  720-1414.  His  e-mail  address  is 
nislam@rus.usda.gov.  Information  is 
also  available  from  Mr.  Marcelino 
Actouka,  General  Manager.  PUC.  P.O. 
Box  C.  Kolonia,  Pohnpei  FM96941, 
telephone  (691)  320-2374  and  Mr.  Peter 
Howard,  Executive  Vice  President, 
Oceanic  Companies,  Inc.,  1287  Kalani 
Street,  Suite  203,  Honolulu,  Hawaii 
966817-4961,  telephone  (808)  874- 
0207. 

SUPPLEMENTARY  INFORMATION:  RUS,  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
PUC  prepare  an  Environmentcd  Report 
(ER)  reflecting  the  potential  impacts  of 
the  proposed  facilities.  The  ER,  which 
includes  input  from  federal,  state,  and 
local  agencies,  has  been  reviewed  and 
accepted  as  RUS'  Environmental 
Assessment  (EA)  for  the  project  in 
accordance  with  7  CFR  1794.41.  RUS 
and  the  PUC  published  notices  of  the 
availability  of  the  EA  and  solicited 
public  comments  per  7  CFR  1794.42. 

RUS  has  received  the  following 
comments  on  the  proposed  project:  A 
letter  from  the  U.S.  Embassy  on  Kolonia, 
dated  January  4,  2000,  addressed  the  use 
of  the  present  solid  waste  dump  site  as 
the  location  of  the  new  power  plant 
with  no  arrangements  for  relocating  the 
solid  waste  facility.  Region  9  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
commented  on  the  disposal  and 
characterization  of  excavated  material, 
stabilization  of  the  present  dump  site, 
and  accidental  oil  spills.  Based  on  the 
information  contained  in  the  ER  which 
RUS  accepted  as  its  EA,  the  responses 
of  the  Oceanic  Companies,  Inc., 
documented  in  a  letter,  dated  February 
16,  2000,  to  EPA  Region  9,  and  the  PUC 
commitments  to  follow  mitigation,  RUS 


does  not  believe  that  construction  and 
operation  of  the  Dekehtik  Generating 
Station  will  result  in  any  significant 
impact  to  the  hvunan  environment. 

Copies  of  the  EA  and  FONSI  can  be 
reviewed  at  the  headquarters  of  RUS 
and  the  headquarters  of  PUC  and 
Oceanic  Companies,  Inc.,  at  the 
addresses  provided  in  this  notice. 

Dated:  March  1,  2000. 
Alex  M.  Cockey 

Acting  Assistant  Administrator,  Electric 

Program,  Rural  Utilities  Service. 

[FR  Doc.  00-5641  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

Office  of  tlie  Secretary 

Estimates  of  tfie  Voting  Age 
Population  for  1999 

agency:  Office  of  the  Secretary, 

Commerce. 

ACTION:  General  notice  announcing 

population  estimates. 

SUMMARY:  This  notice  announces  the 
voting  age  population  estimates,  as  of 
July  1. 1999,  for  each  state  and  the 
District  of  Columbia.  We  are  giving  this 
notice  in  accordance  with  the  1976 
amendment  to  the  Federal  Election 
Campaign  Act,  Title  2,  United  States 
Code,  Section  441a(e). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Long,  Chief,  Population  Division, 
Bureau  of  the  Census.  Department  of 
Commerce.  Room  2011.  Federal 
Building  3.  Washington.  DC  20233, 
telephone  301-457-2071. 
SUPPLEMENTARY  INFORMATION:  Under  the 
requirements  of  the  1976  amendment  to 
the  Federal  Election  Campaign  Act. 
Title  2.  United  States  Code.  Section 
441a(e),  I  hereby  give  notice  that  the 
estimates  of  the  voting  age  population 
for  July  1, 1999,  for  each  state  and  the 
District  of  Columbia  are  as  shown  in  the 
following  table. 

Estimate  of  the  Population  of 
VOTING  Age  For  Each  State  and 
District  of  Columbia:  July  1, 
1999 

[In  thousands] 


Area 


United  States 

Alabama 

Alaska  

Arizona  

Arkansas 

California 


Popu- 
lation 18 
and  over 


202,491 

3,304 

423 

3,444 

1,891 

24,222 
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Estimate  of  the  Population  of 
Voting  Age  For  Each  State  and 
District  of  Columbia:  July  1, 
1999— Continued 

[In  thousands] 


Area 


Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland  

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraslo  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico  

New  Yorit  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  

Wisconsin  

Wyoming 


Popu- 
lation 18 
and  over 


2,991 
2,454 

571 

424 

11,541 

5,731 

896 

901 
8,947 
4,414 
2,150 
1,955 
2,995 
3,182 

963 
3,862 
4,707 
7,303 
3,504 
2,016 
4,069 

659 
1,222 
1,318 

897 

6,140 

1,244 

13,756 

5,710 

474 
8,413 
2,476 
2,489 
9,141 

750 
2,930 

535 

4,143 

14,325 

1,422 

454 
5.208 
4,270 
1,403 
3,902 

353 


I  have  certified  these  counts  to  the 
Federal  Election  Commission. 

Dated:  February  28,  2000. 
William  M.  Daley, 
Secretary,  Department  of  Commerce. 
[PR  Doc.  00-5593  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-851,  A-791-808] 

Preliminary  Determinations  of  Critical 
Circumstances:  Certain  Small 
Diameter  Cartion  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe  from 
Japan  and  Soutti  Africa 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  or  Valerie  Ellis  at 
(202)  482-0631  or  482-2336,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (April  1999). 

Background 

On  December  14, 1999.  the 
Department  published  the  preliminary 
affirmative  determinations  in  the 
antidumping  duty  investigations  on 
certain  large  diameter  carbon  and  alloy 
seamless  standard,  line  and  pressure 
pipe  from  Japan  and  certain  small 
diameter  carbon  and  alloy  seamless 
standard,  line  and  pressure  pipe  from 
Japan  and  the  RepubUc  of  South  Africa, 
64  FR  69718.  On  January  31.  2000,  the 
petitioners  alleged  that  there  is  a 
reasonable  basis  to  beUeve  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  small  diameter 
carbon  and  alloy  seamless  standard,  line 
and  pressure  pipe  (seamless  pipe)  from 
Japan  and  South  Africa. 

Critical  Circumstances 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  preliminarily 
determine  that  critical  circumstances 
exist  if  there  is  a  reasonable  basis  to 
believe  or  suspect  that:  (A)(i)  There  is  a 
history  of  dimiping  and  material  injury 
by  reason  of  dumped  imports  in  the 
United  States  or  elsewhere  of  the  subject 
merchandise,  or  (ii)  the  person  by 
whom,  or  for  whose  accoxmt,  the 
merchandise  was  imported  knew  or 
should  have  known  Uiat  the  exporter 


was  selling  the  subject  merchandise  at 
less  than  its  fair  value  and  that  there 
was  likely  to  be  material  injury  by 
reason  of  such  sales,  and  (B)  there  have 
been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period.  Section  351.206(h)(1)  of  the 
Department's  regulations  provides  that, 
in  determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  The  volimie  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consmnption 
accoimted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regiilations  provides  that 
an  increase  in  imports  of  15  percent 
during  the  "relatively  short  period"  of 
time  may  be  considered  "massive." 

Section  351.206(1)  of  the  Department's 
regulations  defines  "relatively  short 
period"  as  normally  being  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
The  regulations  also  provide,  however, 
that  if  the  Department  finds  that 
importers,  or  exporters  or  producers, 
had  reason  to  believe,  at  some  time  prior 
to  the  beginning  of  the  proceeding,  that 
a  proceeding  was  likely,  the  Department 
may  consider  a  period  of  not  less  than 
three  months  from  that  earUer  time. 

Japan 

Kawasaki,  Nippon  and  Sumitomo 

Because  we  are  not  aware  of  any 
antidumping  order  in  any  coimtry  on 
seamless  pipe  from  Japan,  we  do  not 
find  that  a  reasonable  basis  exists  to 
believe  or  suspect  that  there  is  a  history 
of  dumping  and  material  injury  by 
reason  of  dumped  imports  in  the  United 
States  or  elsewhere  of  the  subject 
merchandise.  Therefore,  we  must  look 
to  the  second  criterion  for  determining 
importer  knowledge  of  dumping. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling  the 
seamless  pipe  at  less  than  fair  value,  the 
Department's  normal  practice  is  to 
consider  margins  of  25  percent  or  more 
for  export  price  ("EP")  sales  sufficient  to 
impute  knowledge  of  dumping.  See 
Certain  Cut-to-Length  Carbon  Steel  Plate 
From  the  People's  Republic  of  China 
(PRC  Plate),  62  FR  31972,  31978  (June 
11, 1997).  In  the  instant  case,  the 
mandatory  respondents,  Kawasaki  Steel 
Corporation  (Kawasaki),  Nippon  Steel 
Corporation  (Nippon)  and  Simiitomo 
Metal  Industries  (Sumitomo)  did  not 
respond  to  the  Department's 
questionnaire  and  we  have  applied,  as 
adverse  facts  available,  the  highest  of 
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the  dumping  mar]  ;ins  presented  in  the 
petition  and  corrt  borated  by  the 
Department.  This  is  consistent  with 
section  776  of  the  Act  and  with 
Department  pract  ce  (see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Vecta  ■  Supercomputers 
From  Japan  (Vect  jr  Supercomputers), 
62  FR  45623  (Auf  ust  28,  1997)). 
Kawasaki,  Nippoi  i  and  Sumitomo's 
assigned  dumpini ;  margins  of  106.07 
percent  are  greate  r  than  25  percent. 
Therefore,  we  ha^  e  imputed  knowledge 
of  dumping  to  im  jorters  of  subject 
merchandise  fron  these  companies. 

In  determining  whether  there  is  a 
reasonable  basis  1 3  believe  or  suspect 
that  an  importer  1  new  or  should  have 
known  that  there  ivas  likely.to  be 
material  Injury  b>  reason  of  dumped 
imports,  the  Department  normally  will 
look  to  the  prelin:  inary  injury 
determination  of  he  ITC.  If  the  ITC 
finds  a  reasonabl(  indication  of  present 
material  injury  to  the  relevant  U.S. 
industry,  the  Dep  ulment  will  determine 
that  a  reasonable  jasis  exists  to  impute 
importer  knowlec  ge  that  there  was 
likely  to  be  mater  lal  injury  by  reason  of 
dimiped  imports.  In  this  case,  the  ITC 
has  found  that  a  i  easonable  indication 
of  present  materii  J  injury  due  to 
dumping  exists  fdr  all  identified 
countries.  See  Ce  -tain  Seamless  Carbon 
and  Alloy  Steel  S  \andard,  Line  and 
Pressure  Pipe  froi  n  the  Czech  Republic, 
Japan,  Mexico,  Romania  and  South 
Africa  [ITC  Prelii  linary  Detennination], 
64  FR  46953  (Au|  ^st  27,  1999).  As  a 
result,  the  Depart  ment  has  determined 
that  there  is  a  rea  jonable  basis  to  believe 
or  suspect  that  in  iporters  knew  or 
should  have  knoi  vn  that  there  was  likely 
to  be  material  inj  iry  by  reason  of 
dumped  imports  oi  subject  merchandise 
from  Japan. 

In  determining  whether  there  are 
"massive  import!  "  over  a  "relatively 
short  period,"  th(i  Department  normally 
compares  the  im]  lort  volume  of  the 
subject  merchanc  ise  for  three  months 
immediately  preaeding  and  following 
the  filing  of  the  petition.  Imports 
normally  will  be  considered  massive 
when  imports  have  increased  by  15 
percent  or  more  <  uring  this  "relatively 


short  period." 
Because  we  do 


data  from  the  thr  ie  uncooperative 
Japanese  compaiies,  the  Department 
must  base  its  "m  issive  imports 


determination  as 


the  facts  availabh,  pursuant  to  section 


776(a)  of  the  Act 

'  Because  the  three 
to  the  questionnaire, 
cooperating  responde  it 
monthly  shipment  da^a 


not  have  verifiable 


examined  U.S.  Customs  data  ^  on 
imports  of  seamless  pipe  from  Japan  for 
February  through  June  1999  ( the  five 
months  preceding  the  June  30,  1999, 
filing  of  the  petition)  and  from  July 
through  November  (the  five  months 
following  the  filing  of  the  petition).  ^  We 
foimd,  however,  that  these  data  are  not 
producer  specific  and  do  not  permit  the 
Department  to  ascertain  the  import 
volumes  for  any  individual  company 
that  failed  to  respond  to  the 
Department's  questionnaire.  Because 
these  companies'  failed  to  cooperate  by 
not  acting  to  the  best  of  their  ability  to 
respond  to  the  Department's 
questionnaires,  we  may  make  an 
adverse  inference  in  selecting  the  facts 
available.  Therefore,  consistent  with 
Department  practice,  we  have  adversely 
inferred,  as  facts  available,  that  there 
were  massive  imports  from  Kawasaki, 
Nippon  and  Sumitomo  over  a  relatively 
short  period.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  from 
Taiwan  [Collated  Roofing  Nails  From 
Taiwan],  62  FR  51427  (October  1,  1997). 
Based  on  our  determination  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  importers  knew  or  should 
have  known  that  exporters  Kawasaki, 
Nippon  and  Sumitomo  were  selling 
seamless  pipe  from  Japan  at  less  than 
fair  value,  that  there  was  likely  to  be 
material  injury  by  reason  of  such 
dumped  imports,  and  that  there  have 
been  massive  imports  of  seamless  pipe 
from  these  producers  over  a  relatively 
short  period,  we  preliminarily 
determine  that  critical  circumstances 
exist  for  imports  from  Japan  of  seamless 
pipe  produced  by  Kawasaki,  Nippon 
and  Sumitomo. 

All  Other  Exporters  from  Japan 

In  regard  to  the  "all  others"  category, 
it  is  the  Department's  normal  practice  to 
conduct  its  critical  circumstances 
analysis  based  on  the  experience  of 
investigated  companies.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey  (Rebars 
from  Turkey).  62  FR  9737,  9741  (March 
4, 1997).  In  Rebars  from  Turkey,  the 
Department  determined  that  because  it 
foimd  critical  cfrcumstances  existed  for 
three  out  of  the  four  companies 
investigated,  critical  circumstances  also 


to  these  companies  on 


K  Accordingly,  we 

'espondents  did  not  respond 
^•e  considered  them  non- 
ts  and  did  not  request 
from  these  companies. 


2 IM-145  import  statistics. 

3  As  stated  in  Final  Detennination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length  Carbon- 
Quality  Steel  Plate  from  Indonesia  (64  FR  73164, 
December  29, 1999).  the  Department's  practice  is  to 
use  the  longest  period  for  which  information  is 
available  from  the  month  that  the  petition  was 
submitted  through  the  date  of  the  preliminary 
determination. 


existed  for  companies  covered  by  the 
"all  others"  rate.  However,  in  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Japan  [Stainless 
Steel  from  Japan),  64  FR  30574  (June  8, 
1999),  the  Department  did  not  extend  its 
affirmative  critical  circumstances 
findings  to  the  "all  others"  categories 
while  finding  affirmative  critical 
circumstances  for  four  of  the  five 
respondents,  because  the  affirmative,^ 
determinations  were  based  on  adverse 
facts  available. 

Consistent  with  Stainless  Steel  from 
Japan,  we  believe  it  is  appropriate  to 
apply  the  traditional  critical 
circumstances  criteria  to  the  "cdl  others" 
category.  Id.  Ffrst,  in  determining 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that  an  importer 
knew  or  should  have  known  that  the 
exporter  was  selling  the  seamless  pipe 
at  less  than  fair  value,  we  look  to  the 
"all  others"  rate,  which  is  based,  in  the 
instant  case,  on  facts  available.  The 
dimiping  margin  for  the  "all  others" 
category  in  the  instant  case,  70.43 
percent,  exceeds  the  25  percent 
threshold  necessary  to  impute 
knowledge  of  dimiping.  Second,  based 
on  the  rrC's  preliminary  material  injury 
determination,  we  also  find  that 
importers  knew  or  should  have  knowm 
that  there  would  be  material  injury  from 
the  dumped  merchandise. 

Finally,  with  respect  to  massive 
imports,  we  are  unable  to  base  our 
detennination  on  our  findings  for  the 
mandatory  respondents,  because  our 
determinations  for  all  of  the 
respondents  were  based  on  facts 
available.  We  have  not  inferred,  as  facts 
available,  that  massive  imports  exist  for 
"all  others"  because,  unlike  Kawasaki, 
Nippon  and  Sumitomo,  the  "all  others" 
companies  have  not  failed  to  cooperate 
in  this  investigation.  Therefore,  an 
adverse  inference  with  respect  to 
shipment  levels  by  the  "all  others" 
companies  is  not  appropriate.  Instead, 
consistent  with  the  approach  taken  in 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  Japan  [Hot-Rolled  Steel 
from  Japan),  64  FR  24239  (May  6, 1999) 
and  Notice  of  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Flat-Rolled  Carbon-Quality 
Steel  Products  From  Argentina,  Japan 
and  Thailand  [Cold-Rolled  Steel  from 
Japan)  65  FR  5220,  5227  (February  4, 
2000),  we  examined  U.S.  Customs  data 
on  overall  imports  from  Japan  for  the 
five  months  preceding  and  the  five 
months  following  the  filing  of  the 
petition  in  order  to  see  if  we  could 
ascertain  whether  en  increase  in 
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shipments  of  greater  than  15  percent  or 
more  occurred  within  a  relatively  short 
period  following  the  point  at  which 
importers  had  reason  to  believe  that  a 
proceeding  was  likely.  Information  on 
the  record  indicates  that  these  data 
cover  niunerous  HTS  categories  that 
include  merchandise  other  than  subject 
merchandise.  Therefore,  we  cannot  rely 
on  these  data  in  determining  whether 
there  were  massive  imports  for  the  "all 
others"  category. 

Based  on  our  determination  that 
massive  imports  of  seamless  pipe  from 
the  producers  included  in  the  "all 
others"  category  did  not  occur  and, 
consequently,  that  the  third  criterion 
necessary  for  determining  affirmative 
critical  circumstances  has  not  been  met, 
we  have  preliminarily  determined  that 
critical  circumstances  do  not  exist  for 
imports  from  Japan  of  seamless  pipe  for 
companies  in  the  "all-others"  category. 

South  Africa 

Iscor 

We  are  not  aware  of  any  antidumping 
order  in  any  coimtry  on  seamless  pipe 
from  South  Africa.  Therefore,  we  do  not 
find  that  a  reasonable  basis  exists  to 
believe  or  suspect  that  there  is  a  history 
of  dumping  and  material  injury  by 
reason  of  dumped  imports  in  the  United 
States  or  elsewhere  of  the  subject 
merchandise.  As  a  result,  we  must  look 
to  the  second  criterion  for  determining 
importer  knowledge  of  dumping. 

As  explained  in  PRC  Plate,  the 
Department's  normal  practice  is  to 
consider  margins  of  25  percent  or  more 
on  EP  sales  sufficient  to  impute 
knowledge  of  dumping.  In  this  case,  for 
the  sole  mandatory  respondent,  Iscor, 
which  did  not  respond  to  the 
Department's  questionnaire,  we  have 
applied,  as  adverse  facts  available,  the 
highest  of  the  dumping  margins 
presented  in  the  petition  and 
corroborated  by  the  Department.  This  is 
consistent  with  section  776  of  the  Act 
and  with  our  practice  as  outlined  in 
Vector  Supercomputers.  Because  Iscor's 
assigned  dumping  margin  of  43.51 
percent  is  greater  than  25  percent,  we 
have  imputed  knowledge  of  dumping  to 
importers  of  subject  merchandise  from 
Iscor. 

Regarding  the  likelihood  of  material 
injury,  for  the  same  reasons  stated  above 
for  Japan,  the  Department  has 
determined  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that 
importers  knew  or  should  have  known 
that  there  was  likely  to  be  material 
injiuy  by  reason  of  diunped  imports  of 
subject  merchandise  from  Iscor.  See  ITC 
Preliminary  Determination. 


Finally,  regarding  "massive  imports", 
because  we  had  no  company-specific 
data,  we  examined  U.S.  Customs  data 
on  imports  of  seamless  pipe  from  South 
Africa  in  order  to  determine  whether  the 
data  reasonably  precludes  a  finding  of 
an  increase  in  shipments  of  15  percent 
or  more  within  a  relatively  short  period 
for  this  company.  Because  Iscor  is  the 
only  known  producer  of  the  subject 
merchandise,  it  can  be  inferred  that  any 
increase  shown  in  the  Customs  data 
reflects  an  increase  in  Iscor's  shipments. 
We  examined  the  same  five-month 
periods  described  above  for  Japan  and 
found  that  there  was  an  increase  in 
shipments  of  18.6  percent.  Consistent 
with  Department  practice,  because  the 
Customs  data  does  not  preclude  the 
existence  of  a  massive  increase  in 
shipments  by  Iscor  (and  indeed  suggests 
such  an  increase),  we  have  inferred,  as 
facts  available,  that  there  were  massive 
imports  from  Iscor  over  a  relatively 
short  period.  See,  e.g.,  Collated  Roofing 
Nails  From  Taiwan. 

Based  on  our  determination  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  importers  knew  or  should 
have  known  that  Iscor  was  selling 
seamless  pipe  from  South  Africa  at  less 
than  fair  value,  that  there  was  likely  to 
be  material  injury  by  reason  of  such 
dumped  imports,  and  that  there  have 
been  massive  imports  of  seamless  pipe 
from  this  producer  over  a  relatively 
short  period,  we  have  preliminarily 
determined  that  critical  circumstances 
exist  for  imports  from  South  Africa  of 
seamless  pipe  produced  by  Iscor. 

All  Other  Exporters  From  South  Africa 

In  regard  to  the  "all  others'"  category, 
we  have  followed  the  same  analysis 
outlined  above  in  the  discussion  for  the 
"All  Others  Exporters  from  Japan." 
However,  since  Iscor  is  currently  the 
only  known  exporter  of  seamless  pipe  in 
South  Africa,  we  have  determined  that 
the  Customs  information  available 
indicates  no  massive  imports  for  the  "all 
others"  category.  As  a  result,  because 
the  massive  imports  criterion  necessary 
to  find  critical  circumstances  has  not 
been  met  with  respect  to  firms  other 
than  Iscor.  the  Department  finds  that 
critical  circiunstances  do  not  exist  for 
the  "all  others"  category  in  the  South 
African  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  Act,  the  Department  will  direct 
the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  seamless 
pipe  from  the  Japan  produced  by 
Kawasaki,  Nippon  and  Sumitomo  and 
all  entries  of  seamless  pipe  from  South 
Africa  produced  by  Iscor,  that  are 


entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
15,  1999,  which  is  90  days  prior  to  the 
date  of  publication  in  the  Federal 
Register  of  our  preliminary 
determinations  of  sales  at  less  than  fair 
value.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins  reflected  in  the 
preliminary  determinations  of  sales  at 
less  than  fair  value  published  in  the 
Federal  Register.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  margins  in  the 
preliminary  determinations  are  as 
follows: 


Japan: 
Nippon  Steel  Corporation  ... 
Kawasaki  Steel  Corporation 
Sumitomo  Metal  Industries  . 

South  Africa:  Iscor  Ltd 


Percent 


106.07 

106.07 

106.07 

43.51 


Final  Critical  Circumstances 
Detenninations 

We  will  make  final  critical 
circumstances  determinations  when  we 
issue  our  final  determinations  in  the 
less-than-fair-value  investigations, 
which  are  due  to  be  made  no  later  than 
April  27,  2000. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  March  1,  2000. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  00-5803  Filed  3-8-00;  8:45  am] 
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Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  Germany: 
Final  Results  of  Changed 
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of  Countervailing  Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUiyiMARY:  On  January  18,  2000,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  of  recission  of 
countervailing  duty  administrative 
review  and  initiation  and  preliminary 
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results  of  changed  circumstances  review 
and  intent  to  revol  e  the  coimtervailing 
duty  order  on  cert;  lin  hot-rolled  lead 
and  bismuth  carbon  steel  products  from 
Germany  (65  FR  2  >82).  We  are  now 
revoking  this  orde  ■,  retroactive  to 
January  1, 1998,  bused  on  the  fact  that 
the  domestic  prod  icers  are  no  longer 
interested  in  its  continued  maintenance. 
EFFECTIVE  DATE:  Is^h  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak.  AD/CVD  Enforcement 
Office  6.  Group  II.  Import 
Administration.  Iitemational  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone  (202)  4f  2-2786. 
SUPPLEMENTARY  IN  FORMATION: 

The  Applicable  Slatute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Ta  riff  Act  of  1930.  as 
amended  (the  Act  .  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  UJruguay  Roimd 
Agreements  Act  (1 JRAA).  In  addition, 
unless  otherwise  i  ndicated.  all  citations 
to  the  Departmenl's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (April  1999). 

Background 

On  November  2  4. 1999.  Ispat  Inland 
Inc.  (Ispat)  and  R(  public  Technologies 
International  (RTl )  (the  successors  to  the 
petitioners  in  tbis  proceeding)  auid 
domestic  produce  r  Birmingham  Steel 
Corporation  (BSC  (collectively,  the 
domestic  produce  rs)  requested  that  the 
Department  condi  ict  a  changed 
circumstances  re\  iew  to  revoke  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  Ge  many  retroactive  to 
January  1. 1998. 1  hey  stated  that 
circiunstances  ha  re  changed  such  that 
they  no  longer  ha  /e  an  interest  in 
maintaining  the  c  nuntervailing  duty 
order.  They  also  <  tated  that  they 
represent  approximately  85  to  90 
percent  of  the  doi  nestic  production  of 
the  like  product  t )  which  the  order 
pertains.  On  Januiry  5.  2000.  the 
domestic  produo  rs  submitted  a  letter 
withdrawing  thei  r  request  for  the 
administrative  re  aew  of  the  period 
January  1. 1998,  tprough  December  31. 
1998. 

On  January  7, 
determined  that 
statement  of  no  i 
producers  consti 


circumstances  su  ficient  to  warrant 


revocation  of  this 


on  January  18.  2t  00,  we  published  a 
notice  of  recissio  i  of  countervailing 


000.  we  preliminarily 
e  affirmative 
terest  by  the  domestic 
ted  changed 


order.  Consequently. 


duty  administrative  review  and 
initiation  and  preliminary  results  of 
changed  circumstances  review  and 
intent  to  revoke  the  coimtervailing  duty 
order  (65  FR  2581).  We  invited 
interested  parties  to  comment  on  the 
preliminary  results  of  this  changed 
circumstances  review  and  intent  to 
revoke  order.  We  received  no 
comments. 

Scope  of  Review 

The  products  covered  are  hot-rolled 
bars  and  rods  of  nonalloy  or  other  alloy 
steel,  whether  or  not  descaled, 
containing  by  weight  0.03  percent  or 
more  of  lead  or  0.05  percent  or  more  of 
bismuth,  in  coils  or  cut  lengths,  and  in 
numerous  shapes  and  sizes.  Excluded 
from  the  scope  are  other  alloy  steels  (as 
defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Chapter  72.  note  1(f)).  except  steels 
classified  as  other  alloy  steels  by 
reasons  of  containing  by  weight  0.4 
percent  or  more  of  lead,  or  0.1  percent 
or  more  of  bismuth,  telluriiun,  or 
selenium.  Also  excluded  are  semi- 
finished steels  and  flat-rolled  products. 
Most  of  the  products  covered  in  this 
review  are  provided  for  under 
subheadings  7213.20.00.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  United  States  under  the 
following  HTSUS  subheadings: 
7213.31.30.00;  7213.31.60.00; 
7213.39.00.30;  7213.39.00.60; 
7213.39.00.90;  7213.91.30.00; 
7213.91.45.00;  7213.91.60.00; 
7213.99.00;  7214.40.00.10, 
7214.40.00.30,  7214.40.00.50; 
7214.50.00.10;  7214.50.00.30, 
7214.50.00.50;  7214.60.00.10; 
7214.60.00.30;  7214.60.00.50; 
7214.91.00;  7214.99.00;  7228.30.80.00; 
and  7228.30.80.50.  HTSUS  subheadings 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Final  Results  of  Changed 
Circumstances  Review  and  Revocation 
of  Order 

Pursuant  to  section  751(d)(1)  of  the 
Act.  the  Department  may  revoke,  in 
whole  or  in  part,  a  countervailing  duty 
order  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e..  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  containing 
sufficient  information  concerning 
changed  circumstances. 

The  Department's  regulations  at  19 
CFR  351.216(d)  require  the  Department 
to  conduct  a  changed  circumstances 


review  in  accordance  with  19  CFR 
351.221  if  it  decides  that  changed 
circumstances  sufficient  to  warrant  a 
review  exist.  Section  782(h)  of  the  Act 
and  19  CFR  351.222(g)(l)(i)  provide 
further  that  the  Department  may  revoke 
an  order,  in  whole  or  in  part,  if  it 
concludes  that  the  order  under  review  is 
no  longer  of  interest  to  producers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  like  product. 

Ispat,  RTI,  and  BSC  are  domestic 
interested  parties  as  defined  by  section 
771(9)(E)  of  the  Act  and  19  CFR 
351.102(b)  and  represent  substantially 
all  of  the  production  of  the  domestic 
like  product.  Based  on  the  affirmative 
statement  by  the  domestic  producers  of 
no  interest  in  the  continued  application 
of  the  order  and  the  fact  that  no 
interested  parties  objected  to  our 
preliminary  results  of  this  review,  we 
determine  that  there  are  changed 
circumstances  sufficient  to  warrant 
revocation  of  the  order.  Therefore,  the 
Department  is  revoking  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  Germany,  retroactive  to 
January  1,  1998. 

In  accordance  with  19  CFR 
351.222(g)(4),  we  will  instruct  the 
Customs  Service  to  end  the  suspension 
of  liquidation  and  to  refund  any 
estimated  coimtervailing  duties 
collected  for  all  unliquidated  entries  of 
certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Germany  on 
or  after.  January  1, 1998.  We  will  also 
instruct  the  Customs  Service  to  pay 
interest  on  such  refunds  in  accordance 
with  section  778  of  the  Act. 

This  changed  circumstances  review, 
revocation  of  the  countervailing  duty 
order,  and  notice  are  in  accordance  with 
sections  751(b),  751(d)  and  782(h)  of  the 
Act  and  19  CFR  351.216  and  351.222. 

Dated:  March  1,2000. 
Joseph  A.  Spetrini 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  00-5804  Filed  3-8-00;  8:45  am] 
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ACTION:  Notice  of  First  Request  for  Panel 
Review. 

SUMMARY:  On  February  29,  2000,  Stelco. 
Inc.  filed  a  First  Request  for  Panel 
Review  with  the  United  States  Section 
of  the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  Panel  review  was 
requested  of  the  final  antidimiping  duty 
administrative  review  determination 
made  by  the  hitemational  Trade 
Administration,  respecting  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Canada.  This 
determination  was  published  in  the 
Federal  Register  (65  FR  9243)  on 
February  24,  2000.  The  NAFTA 
Secretariat  has  assigned  Case  Nmnber 
USA-CD A-OO-l  904-02  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final^eterminations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  Uie  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pm-suant  to 
Article  1904  of  the  Agreement,  on 
February  29,  2000,  requesting  panel 
review  of  the  final  antidumping  duty 
administrative  review  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  March  30,  2000); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 


support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
April  14,  2000);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  March  1,  2000. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  00-5609  Filed  3-8-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  hitemational  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  February  29,  2000,  Stelco, 
Inc.  filed  a  First  Request  for  Panel 
Review  with  the  United  States  Section 
of  the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  Panel  review  was 
requested  of  the  final  antidumping  duty 
administrative  review  determination 
made  by  the  International  Trade 
Administration,  respecting  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Canada.  This  determination  was 
published  in  the  Federal  Register  (65 
FR  9243)  on  February  24,  2000.  The 
NAFTA  Secretariat  has  assigned  Case 
Number  USA-CDA-00-1 904-01  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 


binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  pubUshed  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
February  29,  2000,  requesting  panel 
review  of  the  final  antidumping  dut>' 
administrative  review  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  March  30,  2000); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
April  14.  2000);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  March  1.2000. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  00-5608  Filed  3-8-00;  8:45  am] 
BILUNG  COOE  3510-GT-P 


12514 


Federal  Register /Vol.  65,  No.  47  /  Thursday,  March  9.  2000 /Notices 


DEPARTMENT  Of  COMMERCE 

National  Oceanic  land  Atmospheric 
Administration     j 

[I.D.  021600B] 

Notice  of  Avaiiablity  of  Finai  Stoci( 
Assessment  Reports 

agency:  National 
Service  (NMFS), 
Atmospheric 
Commerce. 
action:  Notice  of 
availability  of  rev 
stock  assessment 
comments. 


Marine  Fisheries 
^  ational  Oceanic  and 
Adnjinistration  (NOAA), 

I  lompletion  and 

i  sed  marine  mammal 

1  eports;  response  to 


summary:  NMFS  1  as  incorporated 


public  comments 


Anita  Lopez,  A 
Center  (F/AKC) 
Point  Way,  NE  B 
98115-0070  (Al 

Richard  Merric 
Science  Center,  1 
Hole,  MA  02543  ( 

Tim  Price,  Sou 
(F/SW03).  NMFS 


nto  revisions  of 


marine  mammal  s  ock  assessment 
reports  (SARs).  Tl  e  1999  revisions  of 
the  reports  are  no'  v  complete,  and 
copies  of  the  final  1999  SARs  are 
available  to  the  pi  blic. 
ADDRESSES:  Send   equests  for  printed 
copies  of  reports  t ):  Chief,  Marine 
Mammal  Division  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  1315  East-West  Highway,  Silver 
Spring,  MD  2091c|-3226,  Attn:  Stock 
Assessments. 

Copies  of  the  re  ;ional  reports  may 
adso  be  requested  irom: 


ska  Fisheries  Science 
IFS,  7600  Sand 
15700,  Seattle,  WA 
a); 

Northeast  Fisheries 
6  Water  St.,  Woods 
tlantic);  and 
west  Regional  Office 
501  West  Ocean 
Boulevard,  Long  fteach,  CA  90802-4213 
(Pacific). 

FOR  FURTHER  INFOI IMAT10N  CONTACT: 
Thomas  Eagle,  Of  ice  of  Protected 
Resources,  NMFS  at  (301)  713-2322, 
ext.  105.  Anita  Lo  aez  (206)  526-4045, 
regarding  Alaska :  egional  stock 
assessments;  Tim  Price,  (562)  980-4020, 
regarding  Pacific  :  egional  stock 
assessments;  or  R  chard  Merrick,  (508) 
495-2311,  or  Ste\en  Swartz,  (305)  361- 
4487,  regarding  A  dantic  regional  stock 
assessments. 

SUPPLEMENTARY  INFORMATION:  Section 


1 1 7  of  the  Marina 


abimdance  of  the 
growth  rates  and 


Mammal  Protection 


Act  (MMPA)  (16   J.S.C.  1361  et  seq.) 
required  NMFS  a  id  the  U.S.  Fish  and 
Wildlife  Service  (  ^S)  to  prepare  stock 
assessments  for  ei  ich  stock  of  marine 
manmials  that  occurs  in  waters  under 

the  United  States. 
These  reports  mu  5t  contain  information 
regarding  the  disl  ribution  and 

stock,  population 
1  Tends,  estimates  of 


annual  human-caused  mortality  from  all 
sovu-ces,  descriptions  of  the  fisheries 
with  which  the  stock  interacts,  and  the 
status  of  the  stock,  hiitial  reports  were 
completed  in  1995. 

The  MMPA  also  requires  NMFS  and 
FWS  to  review  these  reports  aimually, 
or  every  3  years  for  non-strategic  stocks, 
and  revise  them  if  the  status  of  the  stock 
has  changed  or  can  be  more  accurately 
determined.  These  updated  reports 
represent  the  1999  revisions  of  reports 
for  which  NMFS  is  responsible. 

Draft  1999  SARs  were  made  available 
for  a  90-day  public  review  and  comment 
period  on  May  28,  1999  (64  FR  29000). 
Prior  to  release  for  public  review  and 
comment,  NMFS  subjected  the  draft 
reports  to  internal  technical  review  and 
to  review  by  regional  Scientific  Review 
Groups  established  under  the  MMPA. 
Following  the  close  of  the  comment 
period,  NMFS  revised  the  reports  as 
needed  to  prepare  final  1999  SARs. 
Printed  copies  may  be  obtained  by 
request  (see  ADDRESSES). 

Response  to  Comments 

NMFS  received  one  conmient  on  the 
1999  draft  SARs.  The  affected  report 
was  revised  to  reflect  the  following 
response. 

Comment:  The  draft  report  ignores  a 
significant  new  analysis  of  Western 
North  Atlantic  right  whale  mortality  and 
population  growth,  recently  published 
in  the  Proceedings  of  the  National 
Academy  of  Sciences. 

Response:  The  findings  regarding 
right  whale  survival  in  the  referenced 
article  were  incorporated  into  the  final 
1999  right  whale  SAR.  Specifically,  the 
decline  in  crude  survival  probability  is 
referenced  in  the  Current  Population 
Trend,  and  Potential  Biological  Removal 
sections.  Further,  these  findings  will  be 
incorporated  into  future  revisions  of  the 
right  whale  report  and  used  in  the 
estimation  of  maximum  net  productivity 
for  this  stock. 

Dated:  March  2,  2000. 
Art  JefFers, 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-5782  Filed  3-8-00;  8:45  am] 

BILUNG  CO0€  3510-22-f 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

[I.D.  022900D] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administiation  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  on  March 
22  and  23,  2000,  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
DATES:  The  meeting  will  be  held  on 
Wednesday,  March  22,  2000,  beginning 
at  9  a.m.,  and  Thursday,  March  23,  at 
8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tavern  on  the  Harbor,  30  Western 
Avenue,  Gloucester,  MA  01930; 
telephone  (978)  283-4200.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Coimcil,  50  Water  Street, 
Mill  2,  Newburyport,  MA;  telephone: 
(978) 465-0492. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Wednesday,  March  22,  2000 

After  introductions,  the  meeting  vfill 
begin  with  reports  on  recent  activities 
from  the  Council  Chairman,  Executive 
Director,  the  NMFS  Regional 
Administrator,  Northeast  Fisheries 
Science  Center  and  Mid-Atlantic 
Fishery  Management  Coimcil  liaisons, 
and  representatives  of  the  Coast  Guard, 
NMFS  Enforcement  and  the  Atlantic 
States  Marine  Fisheries  Commission. 

Following  reports,  there  will  be 
consideration  and  approval  of  a 
schedule  of  Council  management 
actions  for  2000,  including  approval  of 
modifications  to  the  joint  fishery 
management  plan  development  process. 
The  Research  Steering  Committee 
Chairman  will  review  recent  committee 
activities  including  the  development  of 
groimdfish  research  priorities,  and 
cooperative  efforts  with  NMFS  to  fund 
collaborative  research  through  recent 
Congressional  appropriations.  The 
Spiny  Dogfish  Committee  will  review 
the  results  of  the  joint  Mid-Atlantic 
Fishery  Management  Coimcil 
{MAFMC)/New  England  Fishery 
Management  Council  (NEFMC) 
Scientific  and  Statistical  Committee 
meeting  concerning  the  2000-2001 
annual  specifications  for  the  spiny 
dogfish  fishery,  the  conclusions  of  the 
MAFMC/NEFMC  Joint  Spiny  Dogfish 
Committee  meeting,  and  the  subsequent 
recommendations  of  the  full  MAFMC  on 
the  management  of  spiny  dogfish. 
Following  receipt  of  this  information, 
the  Coimcil  will  consider  and  approve 
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its  response  to  this  management  issue. 
The  Sea  Scallop  Committee  will  review 
comments  provided  at  the  recent  Sea 
Scallop  FMP  Amendment  10  scoping 
hearings  and  approve  the  range  of  issues 
to  be  addressed  in  that  amendment. 

Announcement  of  Experimental  Fishery 
Application 

The  NMFS  Regional  Administrator 
will  discuss  during  the  reports  portion 
of  the  agenda  the  receipt  of  an 
experimental  fishing  proposal  submitted 
by  the  Maine  Department  of  Marine 
Resources  (MEDMR)  to  conduct  an 
experimental  fishery  for  Atlantic 
halibut.  This  announcement  serves  as 
public  notification  of  the  experimental 
fishing  proposal.  Specifically,  the 
Regional  Administrator  is  seeking 
comment  on  the  provisions  of  the 
experimental  fishing  proposal  in 
relation  to  the  goals  of  management 
measiues  for  Atlantic  halibut  contained 
in  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP). 

The  objective  of  the  proposed 
experiment  is  to  contribute  to  the 
protection  and  rebuilding  of  Atlantic 
halibut  by  enabling  the  collection  and 
analyses  of  basic  biological  and 
ecologiccd  data  essential  for  the  long- 
term  sustainable  management  of 
Atlantic  halibut.  The  proposed 
experiment  would  collect  data  on  the 
distribution,  relative  abimdance, 
migration,  stock  definition,  mortality 
rates,  stock  size,  yield  and  other 
significant  biological  reference  points 
for  Atlantic  halibut.  The  proposed 
experiment  would  also  collect  data  on 
age  and  growth,  size,  sex  composition, 
and  rate  of  onset  of  sexual  maturity. 

The  experimental  fishery  has  been 
proposed  for  April  15  through  June  15 
of  each  year  through  2003  in  the 
northern  portion  of  the  Gulf  of  Maine. 
The  proposed  experiment  would  allow 
eight  vessels,  selected  by  MEDMR,  to 
participate  and  land  up  to  six  Atlantic 
halibut,  36  inches  (66  cm)  or  greater,  per 
day,  for  up  to  60  days  during  each  year. 
Halibut  caught  over  the  daily  limit  and 
those  under  36  inches  (66  cm)  would  be 
tagged  and  released.  Participating  vessel 
owners  would  be  required  to  be  trained 
in  sampling  scales,  otoliths,  stomachs 
and  gonads.  Vessel  owners  would  also 
be  required  to  accommodate  observers, 
use  tub  trawl  gear  no  longer  than  100 
hooks,  use  1500  circle  hooks  only,  and 
report  catch  and  other  relevant 
information  on  special  logbooks  devised 
by  MEDMR. 

Thursday,  March  23,  2000 

The  second  day  of  the  meeting  will     - 
begin  with  a  discussion  and  possible 
approval  of  recorrunended  options  for 


managing  fishing  capacity  in  New 
England  fisheries.  The  Council  also  may 
agree  to  forward  approved  options  to  the 
appropriate  oversight  committees  for 
further  consideration.  During  the 
Groundfish  Committee  Report,  the 
Council  will  provide  guidance  to  the 
committee  on  objectives  developed  for 
Amendment  13  to  the  Northeast 
Multispecies  FMP.  Additional  input 
will  focus  on  the  resolution  of 
overfishing  definition  issues  and  stock 
rebuilding  timelines,  alternatives 
developed  to  date  by  the  committee  and 
other  issues  identified  for  inclusion  in 
the  amendment.  Northeast  Fisheries 
Science  Center  staff  will  then  present  a 
report  on  Stock  Definition  of  New 
England  groundfish.  Prior  to  addressing 
any  other  outstanding  business,  the  Red 
Crab  and  Herring  Committees  will  each 
brief  the  Council  on  the  recent  scoping 
hearings. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Coimcil 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  action  to  address  the 
emergency. 

Documents  pertaining  to  framework 
adjustment  actions  are  available  for 
public  review  7  days  prior  to  a  final  vote 
by  the  Council.  Copies  of  the  documents 
may  be  obtained  from  the  Council  (see 
ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  March  3.  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5781  Filed  3-8-00;  8:45  am) 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
[Docket  No.  000302057-0057-01] 

Request  for  Comments  on  Patent  Law 
Treaty 

agency:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  of  request  for  public 

comments. 

SUMMARY:  A  Diplomatic  Conference  for 
the  adoption  of  the  draft  Patent  Law 
Treaty  will  be  held  at  the  World 
Intellectual  Property  Organization  in 
Geneva,  Switzerland,  from  May  11 
through  June  2,  2000.  The  Patent  and 
Trademark  Office  is  seeking  comments 
to  obtain  views  of  the  public  on  this 
effort  to  simplify  the  formal 
requirements  associated  with  patent 
applications  and  patents  and  the 
consequent  changes  to  United  States 
law  and  practice.  Coimnents  may  be 
offered  on  any  aspect  of  this  effort. 
DATES:  All  comments  are  due  bv  April 
21.2000. 

ADDRESSES:  Persons  wishing  to  offer 
written  comments  should  address  those 
comments  to  the  Commissioner  of 
Patents  and  Trademarks,  Box  4,  Patent 
and  Trademark  Office,  Washington.  DC 
20231,  marked  to  the  attention  of  Lois 
E.  Boland.  Comments  may  also  be 
submitted  by  facsimile  transmission  to 
(703)  305-8885  or  by  electronic  mail 
through  the  Internet  to 
lois.boland@uspto.gov.  All  comments 
will  be  maintained  for  public  inspection 
in  Room  902  of  Crystal  Park  II,  at  2121 
Crystal  Drive,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
E.  Boland  by  telephone  at  (703)  305- 
9300.  by  fax  at  (703)  305-8885  or  by 
mail  marked  to  her  attention  and 
addressed  to  Commissioner  of  Patents 
and  Trademarks,  Box  4,  Washington,  DC 
20231. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Since  1995.  the  United  States  has 
been  involved  in  an  effort,  carried  out 
under  the  auspices  of  the  World 
Intellectual  Property  Organization,  to 
reduce  the  formal  requirements 
associated  with  patent  applications  and 
patents  in  the  different  countries  of  the 
world.  This  effort  has  involved  five 
sessions  of  the  Committee  of  Experts  on 
the  Patent  Law  Treaty  and  three 
sessions  of  its  successor,  the  Standing 
Committee  on  the  Law  of  Patents.  The 
objective  of  the  meetings  has  been  to 
develop  a  Basic  Proposal,  consisting  of 
articles  and  regulations,  which  will 
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minimize  the  for  nal  requirements 
associated  with  {  atent  appHcations  and 
patents.  Upon  ac  option,  these  articles 
and  rules  will  sii  iplify  the  formal 
obligations  and  r  3duce  associated  costs 
for  patent  appliciints  and  owners  of 
patents  in  obtain  ng  and  preserving 
their  rights  in  im  entions  in  many 
countries  of  the  \  irorld.  The  Diplomatic 
Conference  to  co  iclude  this  effort  will 
take  place  in  Ger  eva,  Switzerland,  from 
May  11  through  ;  une  2,  2000. 

The  texts  of  th  i  Basic  Proposal,  notes 
on  the  Basic  Pro{  osal  and  other 
documents  relati  ig  to  the  Diplomatic 
Conference  are  a  railable  via  VVIPO's 
web  site  for  the  S  tanding  Committee  on 
the  Law  of  Paten  s  at  http:// 
www.wipo.int/s(  p. 

The  United  St£  tes  Patent  and 
Trademark  OfSc(  (USPTO),  leading  the 
negotiations  for  t  le  United  States,  is 
interested  in  assf  ssing  support  for  the 
effort  and  in  obta  ining  comprehensive 
coimnents  on  th€  particulars  of  the 
Basic  Proposal.  F  rior  to  the  previous 
meetings  of  the  S  tanding  Committee  and 
its  predecessor,  t  le  Committee  of 
Experts,  the  USP  TO  informally  solicited 
and  received  con  iments  on  the  then- 
current  drafts  of  he  articles,  rules  and 
notes.  Additiona  ly,  on  October  22, 
1997,  before  the  ifth  session  of  the 
Committee  of  Ex  »erts,  the  USPTO 
formally  solicite(  conaments  on  the 
effort  via  a  Feder  al  Register  notice.  62 
PR  54836.  In  light  of  the  upcoming 
conclusion  of  this  effort,  the  USPTO 
desires  to  ensure  that  the  text  of  the 
Basic  Proposal  fc  r  the  Treaty  is 
disseminated  as  videly  as  possible  and 
that  the  opportui  ity  to  provide 
comments  is  con  espondingly 
comprehensive. 

Written  commi  snts  may  be  offered  on 
any  aspect  of  the  Basic  Proposal,  notes 
or  expected  implementation  in  the 
United  States  or  slsewhere.  Comments 
are  also  solicited  on  the  expected 
benefits  to  paten  applicants  and 
patentees  throug  lout  the  world  of  the 
conclusion  and  i  nplementation  of  this 
Treaty.  Commen  s  are  also  welcome  on 
the  following  sp(  cific  issues: 
— The  substantive  and  "form  or 
contents"  distinctions  made  in 
Articles  2  and  3,  respectively,  that 
serve  to  define  the  freedom  of 
Contracting  Pa  rties  to  impose 
requirements  i  slating  to  patent 
applications  aj  id  patents; 
— The  filing  date  provision  in  Article  5 
and  the  effect  of  the  "no  later  than" 
clause,  includi  d  in  brackets  in  the 
Basic  Proposa  ,  on  the  ability  of 
Contracting  Pa  rties  to  be  more  liberal 
both  for  basic  iling  date  issues  in 
Article  5(1)  an  1  for  missing  part-type 
issues  in  Artie  e  5(6); 


— The  reference  filing  provision  in 
Article  5(7); 

— The  evidentiary  limitation  imposed 
upon  Contracting  Parties  in  Article 
6(6); 

— The  exemptions  from  the  ability  of  a 
Contracting  Party  to  mandate 
representation  before  the  Office  of 
that  Contracting  Party  in  Article  7(2) 
and  Rule  7(1),  with  particular 
reference  to  the  bracketed  provisions; 

— The  application  of  Article  12  and 
related  Regulations  to  pending 
applications  and  to  patents  in  force  on 
the  date  the  Treaty  binds  a 
Contracting  Party  even  where  the 
failure  to  comply  with  a  time  limit 
occurred  prior  to  that  date,  as  set  forth 
in  the  bracketed  language  in  Article 
21(l)(a);and 

— The  exceptions  available  to 
Contracting  Parties  for  Article  1 1 — 
Relief  in  Respect  of  Time  Limits  and 
Article  12 — Reinstatement  of  Rights 
found  in  Rule  12(5)  and  Rule  13(3), 
respectively. 

2.  Brief  Summary  of  the  Draft  Treaty 

The  Basic  Proposal  consists  of  a  draft 
of  the  Patent  Law  Treaty  (PT/DC/3)  and 
a  draft  of  the  Regulations  under  the 
Patent  Law  Treaty  (PT/DC/4).  Bracketed 
text,  other  than  for  paragraph  headings, 
is  not  part  of  the  Basic  Proposal;  it  is 
included  in  the  Basic  Proposal  for 
convenience  and  as  an  indication  of 
issues  for  which  resolution  is  expected 
at  the  Diplomatic  Conference. 
Explanatory  notes  on  the  provisions  of 
the  draft  Treaty  and  Regulations  are 
contained  in  document  PT/DC/5.  While 
the  notes  are  not  part  of  the  Basic 
Proposal,  they  will  be  published  by 
WIPO  with  the  text  of  the  Treaty  upon 
adoption  of  the  Treaty.  The  text  of  the 
Basic  Proposal  includes  26  articles  and 
21  rules.  A  brief  summary  of  selected 
articles  and  significant  associated  rules 
follows.  To  the  extent  that  a  given 
article  is  not  summarized,  it  is 
considered  to  be  self-explanatory.         . 
Insofar  as  this  effort  is  focused  upon  and 
limited  to  formal  matters  associated 
with  patent  applications  and  patents, 
the  USPTO  expects  that,  upon 
implementation,  changes  to  our  patent 
law  would  be  minimal.  However,  to  the 
extent  the  need  for  any  such  change  has 
been  identified  for  a  given  draft  article 
or  rule,  it  is  noted  below.  This 
discussion  is  intended,  only,  to 
highlight  various  articles  and  rules;  it  is 
not  intended  as  a  comprehensive 
treatment  of  the  draft  texts.  The  draft 
texts  should  be  consulted  for  a  complete 
understanding  of  the  effort  that  is  under 
way. 

Article  1 — Abbreviated  Expressions — 
This  article  provides  definitions  for 


terms  used  throughout  the  text  of  the 
draft  articles  and  rules. 

Article  2 — General  Principles — 
Paragraphs  (1)  and  (2)  of  this  article  are 
included  for  the  avoidance  of  doubt. 
With  regard  to  paragraph  (1),  it  should 
be  noted  that  the  flexibility  of  a 
Contracting  Party  is  limited  in  the 
context  of  Article  5,  the  filing  date 
provision.  Paragraph  (2)  is  important  to 
emphasize  that  the  Treaty  and 
regulations  cannot  be  construed  to  limit 
the  freedom  of  Contracting  Parties 
concerning  substantive  law  relating  to 
patents.  This  latter  issue  also  arises  in 
the  context  of  Article  6  where  the  "form 
or  contents"  requirements  of  the  Patent 
Cooperation  Treaty  are,  except  as 
otherwise  provided  in  the  Treaty  and 
regulations,  incorporated  as  the 
maximum  formal  or  non-substantive, 
requirements  to  which  a  Contracting 
Party  may  require  compliance. 

Article  3 — Applications  and  Patents 
to  Which  the  Treaty  Applies — This 
article  defines  the  scope  of  the  Treaty  by 
virtue  of  the  types  of  applications  and 
patents  that  are  encompassed  by  its 
terms.  As  mentioned  above,  the  issue  of 
the  application  of  the  Treaty  to  existing 
applications  and  patents,  covered  in 
Article  21,  should  also  be  noted, 
especially  concerning  the  bracketed 
provision  in  Article  21(l)(b). 

Article  4 — National  Security — This 
article  preserves  the  right  of  Contracting 
Parties  to  apply  measvues  deemed 
necessary  for  the  preservation  of 
national  security.  A  similar  provision 
appears  in  PCT  Article  27(8). 

Article  5 — Filing  Date — This  article  is 
viewed  by  the  United  States  as  one  of 
the  more  important  featiues  of  the  Basic 
Proposal.  It  mandates  that  a  Contracting 
Party  must  provide  a  filing  date  for  an 
application  as  of  the  date  on  which  its 
Office  has  received  the  following 
elements: 

(i)  An  indication  that  submitted 
elements  are  intended  to  be  an 
application; 

(ii)  Indications  allowing  the  identity 
of  the  applicant  to  be  established  or 
allowing  the  applicant  to  be  contacted; 
and 

(iii)  A  description. 

This  filing  date  requirement  is  fairly 
minimal  and  would  greatly  simplify  the 
conditions  imposed  upon  the  grant  of 
filing  dates  to  patent  applications 
throughout  the  world.  Note  that  this 
article  would  mandate  the  acceptance, 
for  filing  date  purposes,  of  patent 
applications  in  any  language,  subject  to 
the  furnishing  of  later  translations.  The 
USPTO  has  supported  this  article,  with 
the  knowledge  that  our  claim 
requirement,  for  filing  date  purposes,  in 
section  111(a)  of  title  35,  United  States 
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Code,  would  have  to  be  deleted.  Note 
that  such  a  requirement  is  not  included 
for  provisional  applications  filed  under 
section  111(b)  of  title  35,  United  States 
Code.  The  United  States  has  also 
supported  the  retention  of  the  bracketed 
phrase  "no  later  than"  throughout  this 
article  as  it  will  provide  Offices  needed 
flexibility  on  filing  date  and  missing 
part  issues. 

Article  6 — Application — This  article 
is  another  of  the  more  important 
features  of  this  effort.  It  mandates  that 
no  Contracting  Party  may  impose  any 
requirement  relating  to  the  form  or 
contents  of  an  application  which  is 
different  from  or  additional  to  any 
requirement  applicable  imder  the  Patent 
Cooperation  Treaty  (PCT)  in  respect  of 
international  applications  or  those 
requirements  relating  to  form  or 
contents,  compliance  with  which  may 
be  required  once  national  processing 
has  begun.  In  essence,  this  article  states 
that,  except  as  otherwise  provided,  if  an 
applicant  submits  an  application  to  a 
national  office  that  complies  with  the 
requirements  of  the  PCT,  that  national 
office  can  impose  no  different  or 
additional  form  or  contents 
requirements  on  that  national 
application.  Of  course,  as  Article  2(1) 
makes  clear.  Contracting  Parties  would 
be  free  to  impose  requirements  that  are 
more  favorable,  from  an  applicant's 
perspective,  than  this  Treaty  or  the  PCT. 
Of  note,  the  incorporation  of  the  "form 
or  contents"  requirements  from  the  PCT 
into  this  article  would  mandate  the 
application  of  the  PCT  unity  of 
invention  standard  for  all  national 
applications.  The  USPTO  has  taken 
exception  to  this  view  insofar  as  unity 
of  invention  is  considered  to  be  a 
substantive  matter  that  is  outside  the 
scope  of  this  effort.  Nevertheless,  Article 
22(1)  would  permit  the  United  States  to 
take  a  reservation  on  this  issue. 

Article  7 — Representation — This 
article  addresses  requirements  regarding 
representation,  mandatory 
representation  and  appointment  of 
representatives.  Importantly,  Article 
7(2)  provides  that  Contracting  Parties 
may  not  mandate  representation  for 
filing  date  piu-poses,  for  the  payment  of 
maintenance  fees  or  notifications 
relating  thereto.  Certain  bracketed 
provisions  are  also  included  that  would 
have  the  effect,  if  adopted,  of  expanding 
the  exceptions  to  mandatory 
representation,  including:  any 
procedure  referred  to  in  the  filing  date 
provision  (Article  5),  the  payment  of 
fees,  the  filing  of  translations  and  any 
other  procedure  as  prescribed  in  the 
regulations.  The  United  States  has 
consistently  supported  maximizing  the 
exceptions  in  this  article  and  Rule  7(1). 


Article  8 — Communications; 
Addresses — This  article  provides  the 
basis  upon  which  Contracting  Parties 
may  impose  requirements  relating  to  the 
form,  format  and  means  of  filing  of 
communications.  Note  that  paragraph 
(l)(d)  mandates  that  Contracting  Parties 
must,  even  if  they  eventually  and 
exclusively  adopt  electronic  filing, 
accept  the  filing  of  conununications  on 
paper  for  the  purpose  of  complying  with 
a  time  limit.  This  article  also  addresses 
signature  issues  in  paragraph  (4).  Note 
Rules  8  through  1 1  for  details  regarding 
these  issues. 

Article  9 — Notifications — This  article 
allocates  burdens  relating  to  the 
sufficiency  of  notification  and  the 
provision  of  contact  information  among 
Contracting  Parties  and  prospective 
recipients  of  notifications. 

Article  10— Validity  of  Patent; 
Revocation — This  article,  in  paragraph 
(1),  mandates  that  once  a  patent  has 
been  granted,  it  may  not  be  revoked  or 
invalidated  on  the  ground  of  non- 
compliance with  certain  formal 
requirements  enimciated  in  Article  6.  In 
paragraph  (2),  the  obligation  to  provide 
at  least  one  opportunity  to  make 
observations  on  intended  revocation  or 
invalidation  is  mandated. 

Article  11 — Relief  in  Respect  of  Time 
Limits — This  article,  with  Rule  12, 
requires  that  the  Offices  of  all 
Contracting  Parties  must  provide  either 
extensions  of  time  limits  (similar  to 
practices  in  the  USPTO  under  37  CFR 
1.136)  or  continued  processing  (similar 
to  practices  provided  for  in  the  context 
of  the  European  Patent  Convention)  for 
time  limits  fixed  by  the  Office.  This 
article  and  the  associated  rule  do  not 
necessarily  apply  to  time  limits  that  are 
not  fixed  by  the  Office,  in  particular, 
time  limits  set  by  national  law.  The 
possible  exceptions  to  the  requirements 
of  this  article  that  are  set  forth  in  Rule 
12(5)  should  be  noted. 

Article  12 — Re-instatement  of  Rights 
After  a  Finding  of  Due  Care  or 
Unintentionality  by  the  Office — This 
article,  with  Rule  13,  requires  that  all 
Contracting  Parties  must  provide  for  the 
re-instatement  of  rights  where  an 
applicant  or  owner  has  failed  to  comply 
with  a  time  limit  and  that  failure  has  the 
direct  consequence  of  causing  a  loss  of 
rights  with  respect  to  an  application  or 
patent.  In  the  United  States,  the  practice 
that  is  embraced  by  this  article  is  found 
in  our  revival  procedures  under  37  CFR 
1.137.  The  possible  exceptions  to  the 
requirements  of  this  article  that  are  set 
forth  in  Rule  13(3)  should  be  noted. 

Article  13 — Correction  or  Addition  of 
Priority  Claim;  Restoration  of  Priority 
Right — Paragraph  (1)  provides  for  the 
correction  or  addition  of  a  priority  claim 


to  an  earlier  application  where  a 
subsequent  application  is  timely  filed. 
Paragraph  (2)  provides  for  the 
restoration  of  the  priority  right  where  a 
subsequent  application  is  filed  after  the 
expiration  of  the  priority  period.  The 
United  States  currently  permits 
correction  and  late  claiming  of  priority 
and  supports  the  concept  of  accepting 
the  delayed  filing  of  a  subsequent 
application.  The  acceptance  of  delayed 
filing  of  a  subsequent  application  would 
require  an  amendment  to  section  119  of 
title  35.  United  States  Code. 

Article  14 — Regulations — This  article 
provides  a  basis  for  aJl  matters  which 
the  Treaty  expressly  provides  as  being 
"prescribed  in  the  Regulations,"  for 
details  useful  in  the  implementation  of 
the  Treaty  and  for  administrative 
requirements,  matters  or  procedures. 
The  article  also  provides  a  basis  for  the 
rules  relating  to  recordation  of  change  in 
name  or  address,  recordation  of  change 
in  applicant  or  owner,  recordation  of  a 
licensing  agreement  or  security  interest 
and  correction  of  a  mistake.  There  are 
no  longer  article  provisions  for  these 
matters  as  the  level  of  detail  contained 
in  the  former  articles  was  considered 
more  appropriate  for  the  rules.  This 
article  also  provides  a  basis  for  certain 
administrative  matters  relating  to  the 
amendment  of  the  rules,  requirement  of 
unanimity  and  resolution  of  conflicts 
between  the  Treaty  and  the  regulations. 

Articles  15  through  26.  and  associated 
Rules — These  articles  are  considered  the 
Administrative  and  Final  provisions  of 
the  Treaty  and  are,  for  the  most  part, 
self-explanatory.  Many  of  the  provisions 
are  modeled  after  those  employed  in 
other  recently  adopted  treaties  such  as 
the  Geneva  Act  of  the  Hague  Agreement, 
the  Trademark  Law  Treaty,  the  WIPO 
Copyright  Treaty  and  the  WIPO 
Performances  and  Phonograms  Treaty. 
Article  21  should  be  noted,  including 
the  bracketed  provision  in  paragraph 
(l)(b).  as  it  relates  to  the  application  of 
the  Treaty  to  existing  applications  and 
patents.  Rule  21  should  be  noted  as  it 
relates  to  the  requirement  of  unanimity 
for  amending  certain  rules  under  Article 
14(3). 

Dated:  Februarv'  25.  2000. 
Q.  Todd  Dirkinson, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  00-5767  Filed  3-8-00;  8:45  am) 
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DEPARTMENT  C  F  DEFENSE 

Department  of  tf  e  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Rtoeting 


20)0 


The  Air  Force 
meet  at  Hiirlburt 
March  20-21. 
5:00  p.m. 

The  purpose  o 
receive  briefings 
direction  of  the 
be  closed  to  the 
with  Section 
States  Code,  spedi 
(l)and(4)therecf 

For  further  inf(  »rmati 
HQ  USAF  Scientific 
Secretariat  at 


32  Plenary  Session  will 
Field,  Florida  on 
from  8:00  a.m.  to 


552 )( 


[70i] 


Janet  A.  Long, 

Air  Force  Federal 
[FR  Doc.  00-5698 
BILLINQ  code  S001-04-U 
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the  meeting  is  to 
and  discuss  the 

dy.  The  meeting  will 
J  ublic  in  accordance 

c)ofTitle  5.  United 
fically  subparagraphs 


on,  contact  the 
Advisory  Board 
697-8404. 


f  egister  Liaison  Officer. 
1  iled  3-8-00;  8:45  am) 


DEPART1MENT  C  F  DEFENSE 

Defense  informs  lion  Systems  Agency 

IMembership  of  the  Defense 
Information  Systems  Agency  Senior 
Executive  Service  (SES)  Performance 
Review  Board  (RRB) 


agency:  Defense!  Information  System 
Agency. 

ACTION:  Notice  o 
Defense  Information 
Performance  Revjiew 


n  atice ; 
tie : 


summary:  This 
appointment  of 
Performance 
Defense  Informa 
The  publication 
required  by  5  U. 

The  Performaiice 
provides  fair  anc 
Senior  Executive 
appraisals  and 
regarding  perf( 
performance  aw 
DISA. 


Membership  of  the 
Systems  Agency 
Board. 


announces  the 
members  of  the 
Revjiew  Board  of  the 
ion  Systems  Agency, 
jf  membership  is 
.C.  4314(c)(4). 

Review  Board 
impartial  review  of 
Service  performance 
recommendations 
ratings  and 
i  irds  to  the  Director. 


n  akes 


on  nance 


EFFECTIVE  DATE:  anuary  21.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carrie  K.  Bazemcre,  SES  Program 
Manager.  Civilia  ti  Personnel  Division, 
Personnel  and  Administration 
Directorate,  Deft  nse  Information 
Systems  Agency  (703)  607^411. 
SUPPLEMENTARY  INFORMATION:  In 


accordance  with 


following  are  na  nes  and  titles  of  the 
executives  who  lave  been  appointed  to 
serve  as  membei  s  of  the  DISA  SES 
performance  Rei  iew  Board.  They  will 


5  U.S.C.  4314(c)(4),  the 


serve  a  one-year  renewable  term. 

effective  24  May  1999. 

Ms.  Diann  L.  McCoy.  Deputy  Manager, 

National  Communications  System 
Mr.  Peter  Paulson.  Chief,  Networks 

Division 
John  H.  Campbell.  Major  General,  USAF 

Vice  Director.  DISA 
Mr.  Robert  Hutten,  Deputy  Director  for 

Strategic  Plans  and  Policy 
Ms.  Dawn  Hartley,  Chief  Technology 

Officer/Technical  Director  for  Joint 

Interoperability  Engineering 

Organization 

Iacl(  Penkoslce, 

Chief,  Civilian  Personnel  Division. 

[FR  Doc.  00-5699  Filed  3-8-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Engineers 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  current  Regulatory  Guidance 
Letters  (RGLs)  to  all  interested  parties. 
RGLs  are  used  by  the  Corps 
Headquarters  as  a  means  to  transmit 
guidance  on  the  permit  program  (33 
CFR  320-330)  to  its  division  and  district 
commanders.  The  Corps  is 
discontinuing  the  practice  of  publishing 
the  current  RGLs  in  the  Notice  Section 
of  the  Federal  Register.  As  a  means  to 
insure  the  widest  dissemination  of  this 
information  while  reducing  costs  to  the 
Federal  Government,  cdl  information 
regarding  the  RGLs  may  now  be 
obtained  by  accessing  the  Corps  of 
Engineers  Regulatory  Home  Page  at: 
http://www.usace.army.mil/inet/ 
functions/cw/cecwo/reg/.  The  Corps  no 
longer  maintains  a  mailing  list  to 
furnish  copies  of  the  RGLs  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  D.  Smith,  Regulatory  Branch, 
Office  of  the  Chief  of  Engineers  at  (202) 
761-0201. 

SUPPLEMENTARY  INFORMATION:  RGLs  were 
developed  by  the  Corps  of  Engineers  as 
a  system  to  organize  and  track  written 
guid£mce  issued  to  its  field  agencies. 
RGLs  are  normally  issued  as  a  result  of 
evolving  policy;  judicial  decisions  and 
changes  to  the  Corps  regulations  or 
another  agency's  regulations  which 
affect  the  permit  program.  RGLs  are 
used  only  to  interpret  or  clarify  existing 
regulatory  program  policy,  but  do 


provide  mandatory  guidance  to  Corps 
district  offices.  RGLs  are  sequentially 
numbered  and  expire  on  a  specified 
date.  However,  unless  superseded  by 
specific  provisions  of  subsequently 
issued  regulations  or  RGLs,  the 
guidance  provided  in  RGLs  generally 
remains  valid  after  the  expiration  date. 
The  Corps  incorporates  most  of  the 
guidance  provided  by  RGLs  whenever  it 
revises  its  permit  regulations.  We  are 
hereby  publishing  all  current  RGLs 
beginning  with  RGL  95-1  and  ending 
with  RGL  96-2.  RGLs  94-1  and  94-2 
expired  on  December  31, 1999.  and  both 
have  been  removed  from  this 
publication.  The  Corps  is  discontinuing 
the  practice  ofpublishing  each  RGL  in 
the  Notice  Section  of  the  Federal 
Register  at  this  time.  All  information 
regarding  the  RGLs  may  now  be 
obtained  by  accessing  the  Corps  of 
Engineers  Regulatory  Home  Page  at: 
http://www.usace.army.mil/inet/ 
functions/cw/cecwo/reg/. 

Dated:  March  6,  2000. 

Ctiarles  M.  Hess 

Chief  Operations  Division.  Office  of  Deputy 
Commanding  General  for  Civil  Works. 

Regulatory  Guidance  Letter  (RGL  95-1) 

Issued:  31  March  1995,  EXPIRES:  31 
December  2000. 

Subject:  Guidance  on  Individual 
Permit  Flexibility  for  Small 
Landowners. 

1 .  Enclosed  is  a  memorandum  for  the 
field  signed  by  the  Acting  Assistant 
Secretary  of  the  Army  (Civil  Works)  and 
the  Environmental  Protection  Agency 
dated  6  March  1995.  This  memorandum 
provides  guidance  on  flexibility  that  the 
U.S.  Army  Corps  of  Engineers  should 
apply  when  making  determinations  of 
compliance  with  the  Section  404Cb)(l) 
Guidelines  with  regard  to  the 
alternatives  analysis. 

2.  This  memorandum  should  be 
implemented  immediately.  It  constitutes 
an  important  aspect  of  the  President's 
Plan  for  protecting  the  Nation's 
wetlands.  "Protecting  America's 
Wetlands:  A  Fair,  Flexible,  and  Effective 
Approach"  (published  on  24  August 
1993). 

3.  "This  guidance  expires  on  31 
December  2000  unless  sooner  revised  or 
rescinded. 

FOR  THE  DIRECTOR  OF  CIVIL  WORKS: 

End 

/Si 

DANIELR.  BURNS,  P.E., 

Chief.  Operations,  Construction 
and  Readiness  Division 

Directorate  of  Civil  Works 
United  States  Environmental  Protection 

Agency 

Office  of  Water 

Washington,  DC  20460 
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United  States  Department  of  the  Anny 

Office  of  the  Assistant  Secretary 

Washington,  DC  20310-0103 
MEMORANDUM  FOR  THE  FIELD 

March  6, 1995 
SUBJECT:  Individual  Permit  FPexibiHty  for 

Small  Landowners 

In  order  to  clearly  affirm  the 
FPexibility  afforded  to  small 
landowners  under  Section  404  of  the 
Clean  Water  Act,  this  policy  clarifies 
that  for  discharges  of  dredged  or  fill 
material  affecting  up  to  two  acres  of 
non-tidal  wetlands  for  the  construction 
or  expansion  of  a  home  or  farm 
building,  or  expansion  of  a  small 
business,  it  is  presiuned  that 
alternatives  located  on  property  not 
currently  owned  by  the  applicant  are 
not  practicable  under  the  Section 
404 fb)(l)  Guidelines. 

Specifically,  for  those  activities 
involving  discharges  of  dredged  or  fill 
material  affecting  up  to  two  acres  into 
jurisdictional  wetlands  for: 

(1)  The  construction  or  expansion  of 
a  single  family  home  and  attendant 
features,  such  as  a  driveway,  garage, 
storage  shed,  or  septic  field; 

(2)  The  construction  or  expansion  of 
a  barn  or  other  farm  building;  or 

(3)  The  expansion  of  a  small  business 
facility;  which  are  not  otherwise 
covered  by  a  general  permit,  it  is 
presumed  that  alternatives  located  on 
property  not  currently  owned  by  the 
applicant  are  not  practicable  under  the 
Section  404(b)(1)  Guidelines.  The 
Guidelines'  requirements  to 
appropriately  and  practicably  minimize 
and  compensate  for  any  adverse 
environmental  impacts  of  such  activities 
remain. 

Discussion 

The  Clean  Water  Act  Section  404 
regulatory  program  provides  that  the 
Army  Corps  of  Engineers  evaluate 
permit  applications  for  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  U.S.,  including  wetlands,  in 
accordance  with  regulatory 
requirements  of  the  Section  404(b)(1) 
Guidelines  (Guidelines).  The  Guidelines 
are  substantive  environmental  criteria 
used  in  evaluating  discharges  of 
dredged  or  fill  material. 

The  Section  404(b)(1)  Guidelines 
establish  a  mitigation  sequence  that 
provides  a  sound  framework  to  ensure 
that  the  environmental  impacts  of 
permitted  actions  are  acceptable.  Under 
this  framework,  there  is  a  three-step 
sequence  for  mitigation  potential 
adverse  impacts  to  the  aquatic 
environment  associated  with  a  proposed 
discharge — first  avoidance,  then 
miriimization,  and  lastly  compensation 


for  unavoidable  impacts  to  aquatic 
resources. 

The  Guidelines'  mitigation  sequence 
is  designed  to  establish  a  consistent 
approach  to  be  used  in  ensuring  that  all 
practicable  measures  have  been  taken  to 
reduce  potential  adverse  impacts 
associated  with  proposed  projects  in 
wetlands  and  other  aquatic  systems.  The 
Guidelines  define  the  term 
"practicable"  as  "available  and  capable 
of  being  done  [hy  the  applicant]  after 
taking  into  consideration  cost,  existing 
technology,  and  logistics  in  light  of 
overall  project  purposes"  (40  CFR 
230.3(q)).  "The  first  step  in  the  sequence 
requires  the  evaluation  of  potential 
alternative  sites  under  §  230.10(a)  of  the 
Guidelines,  to  locate  the  proposed 
project  so  that  aquatic  impacts  are 
avoided  to  the  extent  practicable. 

This  policy  statement  clarifies  that, 
for  the  purposes  of  the  alternatives 
analysis,  it  is  presumed  that  practicable 
alternatives  are  limited  to  property 
owned  by  the  permit  applicant  in 
circumstances  involving  certain  small 
projects  affecting  less  than  two  acres  of 
non-tidal  wetlands.  This  presumption  is 
consistent  with  the  practicability 
considerations  required  under  the 
Guidelines  and  reflects  the  nature  of  the 
projects  to  which  the  presumption 
applies — specifically,  the  construction 
or  expansion  of  a  bam  or  other  farm 
building,  or  the  expansion  of  a  business. 
For  such  small  projects  that  would 
solely  expand  an  existing  structiue,  the 
basic  project  purpose  is  so  tied  to  the 
existing  structvues  owned  by  the 
applicant,  that  it  would  be  highly 
unusual  that  the  project  could  be 
practicably  located  on  other  sites  not 
owned  by  the  applicant.  In  these  cases, 
such  as  construction  of  driveways, 
garages,  or  storage  sheds  or  with  home 
and  bam  additions,  proximity  to  the 
existing  structure  is  typically  a 
fundamental  aspect  of  the  project 
purpose. 

In  the  evaluation  of  potential 
practicable  alternatives,  the  Guidelines 
do  not  exclude  the  consideration  of  sites 
that,  while  not  currently  owned  by  the 
permit  applicant,  could  reasonably  be 
obtained  to  satisfy  the  project  purpose. 
However,  it  is  the  experience  of  the 
Army  Corps  of  Engineers  and  EPA  that 
areas  not  currently  owned  by  the 
applicant  have,  in  the  great  majority  of 
circumstances,  not  been  determined  to 
be  practicable  alternatives  in  cases 
involving  the  small  landowner  activities 
described  above.  Cost,  availability,  and 
logistical  and  capability  considerations 
inherent  in  the  determination  of 
practicability  under  the  Guidelines  have 
been  the  basis  for  this  conclusion  by  the 
agencies. 


The  agencies  recognize  that  the 
presumption  characterized  in  this 
policy  statement  may  be  rebutted  in 
certain  circumstances.  For  example,  a 
more  thorough  review  of  practicable 
alternatives  would  be  warranted  for 
individual  sites  comprising  a 
subdivision  of  homes,  if  following 
issuance  of  this  policy  statement,  a  real 
estate  developer  subdivided  a  large, 
contiguous  wetlands  parcel  into 
numerous  parcels.  In  addition,  the 
presumption  is  applicable  to  the 
expansion  of  existing  small  business 
facilities.  Small  businesses  are  typically 
confined  to  only  one  location  and  with 
economic  and  logistical  limitations  that 
generally  preclude  the  availability  of 
practicable  alternative  locations  to  meet 
their  expansion  needs.  Conversely, 
larger  businesses  with  multiple 
locations  and  greater  resources  are 
expected  to  consider  opportimities  to 
practicably  avoid  adverse  aquatic 
impacts  by  evaluating  off-site 
alternatives. 

Finally,  it  is  important  to  note  that 
this  presumption  of  practicable 
alternatives  is  intended  to  apply  to  the 
individual  permit  process.  Alternatives 
are  not  evaluated  for  activities  covered 
by  general  permits.  Many  activities 
related  to  the  construction  or  expansion 
of  a  home,  farm,  or  business,  are  already 
covered  by  a  general  permit.  In  addition, 
in  conjunction  with  the  issuance  of  this 
policy  statement,  a  nationwide  general 
permit  authorizing  discharges  related  to 
single  family  residential  development  is 
being  proposed  and  will  be  available  for 
public  comment. 

If  you  have  any  questions  regarding 
this  memorandum,  please  contact 
Gregory  peck  of  EPA's  Wetlands 
Division  at  (202)  260-8794  or  Michael 
Davis  of  the  Corps  of  Engineer's 
Regulatory  Branch  at  (202)  272-0199. 

\S\ 
Robert  Perciasepe 
Assistant  Administrator  for  Water 
U.S.  Environmental  Protection  Agency 

\S\ 
John  Zirschky 
Acting  Assistant 
Secret ar\'  of  the  Army 

(Civil  Works) 

REGULATORY  GUIDANCE  LETTER  (RGL 

96-1) 
Issued:  05  NOVEMBER  1998.  EXPIRES:  31 

DECEMBER  2001 
SUBJECT:  Use  of  Nationwide  Permit  Number 

23  for  LI.S.  Coast  Guard  Categorical 

Exclusions 

1 .  We  have  concurred  with  the 
categorical  exclusions  (CE)  enclosure 
submitted  by  the  United  States  Coast 
Guard  (Coast  Guard)  pursuant  to  the 
subject  nationwide  permit  number  23  at 
33  CFR  Part  330,  including  a 
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notification  requir  jment  for  CE  numbers 
(6)  and  (8).  The  U.  3.  Army  Corps  of 
Engineers  published  the  Coast  Guard 
CEs  in  61  FR  1857B,  April  26,  1996,  for 
comment  regarding  the  appUcability  of 
nationwide  permifnumber  23  for  those 
activities  requirinj  Department  of  the 
Army  authorizatio  i.  This  Regulatory 
Guidance  Letter  si  persedes  the  Coast 
Guard  CEs  previoi  sly  approved  imder 
nationwide  permit  number  23  in 
accordance  with  Regulatory  Guidance 
Letter  83-5,  dated  18  Anril  1983. 

2.  The  Corps  hau  conditioned  the 
nationwide  permi  to  require 
notification  to  the  appropriate  Corps 
office  prior  to  begi  nning  work  under 
Coast  Guard  CE  ni  imber  (6)  to  address 
potential  impacts  o  wetlands 
(notification  is  on  y  required  to  the 
Corps  for  projects  where  wetland 
impacts  are  propo  >ed)  and  number  (8)  to 
address  potential  mpacts/encroachment 
on  Federal  naviga  ion  projects.  The 
District  Engineer  \  nl\  review  the 
notification  and  w  ill  either  verify 
whether  the  activity  meets  the  terms 
and  conditions  of  nationwide  permit  23, 
will  require  evalu  ition  under  standard 
permit  procedure; ,  or  that  additional 
conditioning  of  the  activity  is  necessary 
to  ensiu«  that  no  i  inacceptable  adverse 
effects  will  result  o  wetlands  for 
projects  imder  CE  number  (8). 
Authorization  of  t  le  Coast  Guard  CEs 
does  not  restrict  tie  Division  or  District 
Engineers'  authorities  to  exercise 

iority,  or  the  Corps 
pension,  or  revocation 
jpment  of  local 

iline  coordination  is 
a  Corps  division  or 


discretionary  aui 

modification,  sus| 

procedures.  Devel 

procedures  to  stn 

encoiu^ged  when 

district  further  cohditions  the 

nationwide  permi  t  to  require  a 

notification  for  ac  ditional  activities. 

3.  It  should  be  i  oted  that  the  Coast 
Guard  provided  a  complete  listing  of 
CEs,  including  mi  ny  that  do  not  require 
Department  of  the  Army  authorization. 
However,  to  redui  ;e  confusion  when 
referencing  the  CI '.  number,  we  have 
included  all  Coas  Guard  CEs  in  the 
enclosure. 

4.  This  guidance  expires  31  December 
2001  unless  sooni  ir  revised  or  rescinded. 
FOR  THE  DIRECTO  R  OF  CIVIL  WORKS: 

\S\ 

DANIEL  R.  BURNS  P.E. 

Chief,  Operations,  C  onstruction,  and 

Readiness  Division 

Directorate  of  Civil  iVorks 

U.S.  Coast  Guard  Ci  tegorical  Exclusion  List 

The  following  i  s  a  consolidated  list 
prepared  from  th(  f  U.S.  Coast  Guard 
Federal  Register  i  otices  (59  FR  38654, 
July  29,  1994,  60  T?  32197,  June  20, 
1995,  and  61  FR    3563,  March  27, 
1996).  The  list  dc  es  not  include  the 
procedures  the  U  S.  Coast  Guard  must 


follow  to  determine  whether  certain 
activities  qualify  for  a  categorical 
exclusion.  Notification  to  the  U.S.  Army 
Corps  of  Engineers  is  required  prior  to 
initiation  of  work  for  activities 
conducted  imder  nimibers  (6) 
(notification  is  only  required  to  the 
Corps  for  projects  when  wetland 
impacts  are  proposed)  and  number  (8). 

1.  Routine  personnel,  fiscal,  and 
administrative  activities,  actions, 
procedures,  and  policies  which  clearly 
do  not  have  any  environmental  impacts, 
such  as  military  and  civilian  personnel 
recruiting,  processing,  paying,  and 
record  keeping. 

2.  Routine  procurement  activities  and 
actions  for  goods  and  services, 
including  office  supplies  equipment, 
mobile  assets,  and  utility  services  for 
routine  administration,  operation,  and 
maintenance. 

3.  Maintenance  dredging  and  debris 
disposal  where  no  new  depths  aie 
required,  applicable  permits  are 
seciu"ed,  and  disposal  will  be  at  an 
existing  approved  disposal  site. 

4.  Routine  repair,  renovation,  and 
maintenance  actions  on  aircraft  and 
vessels. 

5.  Routine  repair  and  maintenance  of 
buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  which 
do  not  result  in  a  change  in  functional 
use,  or  an  impact  on  a  historically 
significant  element  or  settings. 

6.  Minor  renovations  and  additions  to 
buildings,  roads,  airfields,  groimds, 
equipment,  and  other  facilities  which 
do  not  result  in  a  change  in  functional 
use,  a  historically  significant  element,  or 
historically  significant  setting.  (When 
wetland  impacts  are  proposed, 
notification  is  required  to  the 
appropriate  office  of  U.S.  Army  Corps  of 
Engineers  prior  to  initiation  of  work.) 

7.  Routine  repair  and  maintenance  to 
waterfi-ont  facilities,  including  mooring 
piles,  fixed  floating  piers,  existing  piers, 
and  unburied  power  cables. 

8.  Minor  renovations  and  additions  to 
waterfront  facilities,  including  mooring 
piles,  fixed  floating  piers,  existing  piers, 
and  unburied  power  cables,  which  do 
not  require  special,  site-specific 
regulatory  permits.  (Notification  is 
required  to  the  appropriate  office  of  U.S. 
Army  Corps  of  Engineers  prior  to 
initiation  of  work.) 

9.  Routine  grounds  maintenance  and 
activities  at  imits  and  facilities. 
Examples  include  localized  pest 
management  actions  and  actions  to 
maintain  improved  grounds  (such  as 
landscaping,  lawn  care,  and  minor 
erosion  control  measures)  that  are 
conducted  in  accordance  with 
applicable  Federal,  State,  and  local 
directives. 


10.  Installation  of  devices  to  protect 
human  or  animal  life,  such  as  raptor 
electrocution  prevention  devices, 
fencing  to  restoict  wildlife  movement  on 
to  airfields,  and  fencing  and  grating  to 
prevent  accidental  entry  to  hazardous 
areas. 

11.  New  construction  on  heavily 
developed  portions  of  Coast  Guard 
property,  when  construction,  use,  and 
operation  will  comply  with  regulatory 
requirements  and  constraints. 

12.  Decisions  to  decommission 
equipment  or  temporarily  discontinue 
use  of  facilities  or  equipment.  This  does 
not  preclude  the  need  to  review 
decommissioning  under  Section  106  of 
the  National  Historic  Preservation  Act. 

13.  Demolition  or  disposal  actions 
that  involve  buildings  or  structures 
when  conducted  in  accordance  with 
regulations  applying  to  removal  of 
asbestos,  PCB's,  and  other  hazardous 
materials,  or  disposal  actions  mandated 
by  Congress.  In  addition,  if  the  building 
or  structure  is  listed,  or  eligible  for 
listing,  in  the  National  Register  of 
Historic  Places,  then  compliance  with 
Section  106  of  the  National  Historic 
Preservation  Act  is  required. 

14.  Outleasing  of  historic  lighthouse 
properties  as  outlined  in  the 
Programmatic  Memorandimi  of 
Agreement  between  the  Coast  Guard. 
Advisory  Council  on  Historic 
Preservation,  and  the  National 
Conference  of  State  Historic 
Preservation  Officers. 

15.  Transfer  of  real  property  from  the 
Coast  Guard  to  the  General  Services 
Administration,  Department  of  the 
Interior,  and  other  Federal  departments 
and  agencies,  or  as  mandated  by 
Congress;  and  the  granting  of  leases, 
permits,  and  easements  where  there  is 
no  substantial  change  in  use  of  the 
property. 

16.  Renewals  and  minor  amendments 
of  existing  real  estate  licenses  or  grants 
for  use  of  government-owned  real 
property  where  prior  environmental 
review  has  determined  that  no 
significant  environmental  effects  would 
occur. 

17.  New  grants  or  renewal  of  existing 
grants  of  license,  easements,  or  similar 
arrangements  for  the  use  of  existing 
rights-of-way  or  incidental  easements 
complementing  the  use  of  existing 
rights-of-way  for  use  by  vehicles;  for 
such  existing  rights-of-way  as  electrical, 
telephone,  and  other  transmission  and 
communication  lines;  water, 
wastewater,  stormwater,  and  irrigation 
pipelines,  pumping  stations,  and 
irrigation  facilities;  and  for  similar 
utility  and  transportation  uses. 

18.  Defense  preparedness  training  and 
exercises  conducted  on  other  than  Coast 
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Guard  property,  where  the  lead  agency 
or  department  is  not  Coast  Guard  or 
Department  of  Transportation  and  the 
lead  agency  or  department  has 
completed  its  NEPA  analysis  and 
documentation  requirements. 

19.  Defense  preparedness  training  and 
exercise  conducted  on  Coast  Guard 
property  that  do  not  involve 
undeveloped  property  or  increase  noise 
levels  over  adjacent  property  and  that 
involve  a  limited  number  of  personnel, 
such  as  exercises  involving  primarily 
electric  simulation  or  command  post 
personnel. 

20.  Simulated  exercises,  including 
tactical  and  logistical  exercises  that 
involve  small  numbers  of  personnel. 

21.  Training  of  an  administrative  or 
classroom  natiu-e. 

22.  Operations  to  carry  out  maritime 
safety,  maritime  law  enforcement, 
search  and  rescue,  domestic  ice 
breaking,  and  oil  or  hazardous 
substance  removal  programs. 

23.  Actions  performed  as  a  part  of 
Coast  Guard  operations  and  the  Aids  to 
Navigation  Program  to  carry  out 
statutory  authority  in  the  area  of 
establishment  of  floating  and  minor 
fixed  aids  to  navigation,  except 
electronic  sound  signals. 

24.  Routine  movement  of  personnel 
and  equipment,  and  the  routine 
movement,  handling,  and  distribution  of 
nonhazardous  materials  and  wastes  in 
accordance  with  applicable  regulations. 

25.  Coast  Guard  participation  in 
disaster  relief  efforts  under  the  guidance 
or  leadership  of  another  Federal  agency 
that  has  taken  responsibility  for  NEPA 
compliance. 

26.  Data  gathering,  information 
gathering,  and  studies  that  involve  no 
physical  change  to  the  environment. 
Examples  include  topographic  surveys, 
bird  counts,  wetland  mapping,  and 
other  inventories. 

27.  Natiu-al  and  cultural  resource 
management  and  research  activities  that 
are  in  accordance  with  interagency 
agreements  and  which  are  designed  to 
improve  or  upgrade  the  Coast  Guard's 
ability  to  manage  those  resources. 

28.  Contracts  for  activities  conducted 
at  established  laboratories  and  facilities, 
to  include  contractor-operated 
laboratories  and  facilities,  on  Coast 
Guard-owned  property  where  all 
airborne  emissions,  waterbome 
effluents,  external  radiation  levels, 
outdoor  noise,  and  solid  and  bulk  waste 
disposal  practices  are  in  compliance 
with  existing  applicable  Federal,  State, 
and  local  laws  and  regulations. 

29.  Approval  of  recreational  activities 
(such  as  Coast  Guard  unit  picnic]  which 
do  not  involve  significant  physical 
alteration  of  the  environment,  increase 


disturbance  by  humans  of  sensitive 
natural  habitats,  or  distiubance  of 
historic  properties,  and  which  do  not 
occiu-  in,  or  adjacent  to,  areas  inhabited 
by  threatened  or  endangered  species. 

30.  Review  of  documents,  such  as 
studies,  reports,  and  analyses,  prepared 
for  legislative  proposals  that  did  not 
originate  in  DOT  and  that  relate  to 
matters  that  are  not  the  primary 
responsibility  of  the  Coast  Guard. 

31.  Planning  and  technical  studies 
which  do  not  contain  recommendations 
for  authorization  or  funding  for  future 
construction,  but  may  recommend 
further  study.  This  includes  engineering 
efforts  or  environmental  studies 
undertaken  to  define  the  elements  of  a 
proposal  or  alternatives  sufficiently  so 
that  the  environmental  effects  may  be 
assessed  and  does  not  exclude 
consideration  of  environmental  matters 
in  the  studies. 

32.  Bridge  Administration  Program 
actions  which  can  be  described  as  one 
of  the  following: 

(a)  Modification  or  replacement  of  an 
existing  bridge  on  essentially  the  same 
alignment  or  location.  Excluded  are 
bridges  with  historic  significance  or 
bridges  providing  access  to 
undeveloped  barrier  islands  and 
beaches.  (Approach  fills  regulated  by 
the  U.S.  Army  Corps  of  Engineers  under 
Section  404  of  the  Clean  Water  Act  will 
require  a  separate  individual  or  general 
permit.) 

(b)  Construction  of  pipeline  bridges 
for  transporting  potable  water. 

(c)  Construction  of  pedestrian, 
bicycle,  or  equestrian  bridges  and 
stream  gauging  cableways  used  to 
transport  people. 

(d)  Temporary  replacement  of  a  bridge 
immediately  after  a  natural  disaster  or  a 
catastrophic  failiue  for  reasons  of  public 
safety,  health,  or  welfare. 

(e)  Promulgation  of  operating 
regulations  or  procedures  for 
drawbridges. 

(f)  Identification  of  advance  approval 
waterways  under  33  CFR  115.70. 

(g)  Any  Bridge  Program  action  which 
is  classified  as  a  CE  by  another 
Department  of  Transportation  agency 
acting  as  lead  agency  for  such  action. 

34.  Preparation  of  guidance 
documents  that  implement,  without 
substantive  change,  the  applicable 
Commandant  Instruction  or  other 
Federal  agency  regulations,  procedures, 
manuals,  and  other  guideuice 
documents. 

(a)  Regulations  which  are  editorial  or 
procedural,  such  as  those  updating 
addresses  or  establishing  application 
procedures. 

(b)  Regulations  concerning  internal 
agency  functions  or  organization  or 


personnel  administration,  such  as 
funding,  establishing  Captain  of  the  Port 
boundaries,  or  delegating  authority. 

(c)  Regulations  concerning  the 
training,  qualifying,  licensing,  and 
disciplining  of  maritime  personnel. 

(d)  Regulations  concerning  manning, 
docimientation,  admeasurement, 
inspection,  and  equipping  of  vessels. 

(e)  Regulations  concerning  equipment 
approval  and  carriage  requirements. 

(e)  Regulations  establishing, 
disestablishing,  or  changing  the  size  of 
Special  Anchorage  Areas  or  anchorage 
grounds. 

(f)  Regulations  establishing, 
disestablishing,  or  changing  Regulated 
Navigation  Areas  and  security  or  safety 
zones. 

(g)  Special  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 

(h)  parade;  provided  that,  if  a  permit 
is  required,  the  environmental  analysis 
conducted  for  the  permit  included  an 
analysis  of  the  impact  of  the  regulations. 

(i)  Regulations  in  aid  of  navigation, 
such  as  those  concerning  rules  of  the 
road.  International  Regulations  for  the 
Prevention  of  Collisions  at  Sea 
(COLREGS),  bridge-to-bridge 
communication,  vessel  traffic  services, 
and  marking  of  navigation  systems. 

35.  Approvals  of  regatta  and  marine 
event  permits  for  the  following  events: 

(a)  Events  that  are  not  located  in, 
proximate  to,  or  above  an  area 
designated  as  environmentally  sensitive 
by  an  environmental  agency  of  the 
Federal,  State,  or  local  government.  For 
example,  environmentally  sensitive 
areas  may  include  such  areas  as  critical 
habitats  or  migration  routes  for 
endangered  or  threatened  species  or 
important  fish  or  shellfish  nursery  areas. 

(d)  Events  that  are  located  in, 
proximate  to,  or  above  an  area 
designated  as  environmentally  sensitive 
by  an  environmental  agency  of  the 
Federal,  State,  or  local  government  and 
for  which  the  Coast  Guard  determines, 
based  on  consultation  with  the 
Government  agency,  that  the  event  will 
not  significantly  affect  the 
environmentally  sensitive  area. 
Regulatory  Guidance  Letter  96-02 

ISSUED:  12  DECEMBER  1966.  EXPIRES:  31 

DECEMBER  2001 
SUBJECT:  Applicability  of  Exemptions  under 

Section  404(f)  to  "Deep-Ripping"  Activities 

in  Wetlands 

1.  Enclosed  is  a  memorandum  to  the  field 
jointly  signed  by  the  U.S.  Environmental 
Protection  Agency  and  U.S.  Army  Corps  of 
Engineers.  The  memorandum  provides 
guidance  clarifying  when  "deep-ripping" 
activities  within  wetlands  require 
Department  of  the  Army  authorization. 

2.  This  guidance  expires  31  December 
2001,  unless  sooner  revived  or  rescinded. 
FOR  THE  DIRECTOR  OF  CIVIL  WORKS: 
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s  End. 

DANIEL  R.  BURNS, 

Chief,  Operations. 

And  Readiness  Division 

Directorate  of  Civ|l  Works 
Department  of  the . 
U.S.  Army  Corps  of 
United  States  Environmental  Protection 

Agency 

Memorandum  to  |/ie  Field 
12  December  199( 


,P.E. 
,  C  Dnstruction 


Army 
•ingineers 


t) 


SUBJECT:  Appl  icability 
Exemptions  unde: 
"Deep-Ripping" 

PURPOSE:  The 
memorandum  is 
applicability  of  e 
imder  Section 
Act  (CWA)  to 
"deep-ripping" 
wetlands.^ 

Background 

1.  Section  404(1>(-1)  of  the  CWA 


40^  (f) 


ai  d 


exempts  from  the 
certain  discharges 
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of 
Section  404({1  to 
/  ctivities  in  Wetlands, 
purpose  of  this 
clarify  the 
>  emptions  provided 
of  the  Clean  Water 
disdharges  associated  with 
related  activities  in 


permit  requirement 
associated  with 
normal  farming,  forestry,  and  ranching 
practices  in  water  i  of  the  United  States, 
including  wetlanc  s.  Discharges  into 
waters  subject  to  he  Act  associated  with 
md  ranching  practices 
identified  under  J  ection  404(f)(1)  do  not 
require  a  permit  e  xcept  as  provided 
under  Section  40. 1(f)(2). 

2.  Section  404(1  ){1)  does  not  provide 
a  total  automatic  i  fxemption  for  all 
activities  related  I  o  agricultural 
silvicultural  or  raiching  practices. 
Rather,  Section  4(  i4(f)(l)  exempts  only 
those  activities  specifically  identified  in 
paragraphs  (A)  though  (F),  and  "other 
activities  of  essen  tially  the  same 
character  as  name  d"  (44  FR  34264].  For 
example,  Section  404(0(1)(A)  lists 
discharges  of  dre(  ged  or  fill  material 
from  "normal  fanning,  silviculture  and 
ranching  activities,  such  as  plowing, 
seeding,  cultivati  ig.  minor  drainage, 
harvesting  for  the  production  of  food, 
fiber,  and  forest  p  roducts.  or  upland  soil 
and  water  conser  ration  practices." 

3.  Section  404(  )(1)(A)  is  limited  to 
activities  that  are  part  of  an  "established 
(i.e.,  ongoing)  fanning,  silviculture,  or 
ranching  operatic  n."  This  "established" 
requirement  is  in  ended  to  reconcile  the 
dual  intent  reflec  ed  in  the  legislative 
history  that  altho  igh  Section  40.4 
should  not  uimecessarily  restrict 
farming,  forestry,  or  ranching  from 
continuing  at  a  pi  irticular  site,  discharge 
activities  which  ( ould  destroy  wetlands 


'  As  thi.s  guidance  a 
agricultural-related 
such  practices  have 
with  experts  at  the  U 
(USDA),  Natural 


idresses  primarily 
ac  ivities,  characterizations  of 
bfen  developed  in  consultation 
Department  of  Agriculture 
Resotrces  Conservation  Service. 


or  other  waters  should  be  subject  to 
regulation. 

4.  EPA  and  Corps  regulations  (40  CFR 
230  and  33  CFR  320]  and  preamble 
define  in  some  detail  the  specific 
"normal"  activities  fisted  in  Section 
404(f)(1)(A).  Three  points  may  be  useful 
in  the  current  context: 

a.  As  explained  in  the  preamble  to  the 
1979  proposed  regulations,  the  words 
"such  as"  have  been  consistently 
interpreted  as  restricting  the  section  "to 
the  activities  named  in  the  statute  and 
other  activities  of  essentially  the  same 
character  as  named,"  and  "preclude  the 
extension  of  the  exemption  *  *  *  to 
activities  that  are  unlike  those  named." 
[44  FR  34264]. 

b.  Plowing  is  specifically  defined  in 
the  regulations  not  to  include  the 
redistribution  of  surface  material  in  a 
maimer  which  converts  wetlands  areas 
to  uplands  [See  40  CFR 
233.35(a)(l)(iii)(D)]. 

c.  Discharges  associated  with 
activities  that  establish  an  agricultural 
operation  in  wetlands  where  previously 
ranching  had  been  conducted, 
represents  a  "change  in  use"  within  the 
meaning  of  Section  404(f)(2).  Similarly, 
discharges  that  establish  forestry 
practices  in  wetlands  historically 
subject  to  agriculture  also  represent  a 
change  in  use  of  the  site  (See  40  CFR 
233.35(c)]. 

5.  The  statute  includes  a  provision  at 
Section  404(f)(2)  that  "recaptures"  or 
reestabUshes  the  permit  requirement  for 
those  otherwise  exempt  discharges 
which: 

a.  Convert  an  area  of  the  waters  of  the 
U.S.  to  a  new  use,  and 

b.  Impair  the  flow  or  circulation  of 
waters  of  the  U.S.  or  reduce  the  reach 
of  waters  of  the  U.S. 

Conversion  of  an  area  of  waters  of  the 
U.S.  to  uplands  triggers  both  provision 
(a)  and  (b)  above.  Thus,  at  a  minimum 
any  otherwise  exempt  discharge  that 
results  in  the  conversion  of  waters  of  the 
U.S.  to  upland  is  recaptiu-ed  under 
Section  404(f)(2)  and  requires  a  permit. 
It  should  be  noted  that  in  order  to 
trigger  the  recapture  provisions  of 
Section  404(f)(2).  the  discharges 
themselves  need  not  be  the  sole  cause 
of  the  destruction  of  the  wetland  or 
other  change  in  use  or  sole  cause  of  the 
reduction  or  impairment  of  reach,  flow, 
or  circulation  of  waters  of  the  U.S. 
Rather,  the  discharges  need  only  be 
"incidental  to"  or  "part  of  an  activity 
which  is  intended  to  or  will  forseeably 
bring  about  that  result.  Thus,  in 
applying  Section  404(f)(2),  one  must 
consider  discharges  in  context,  rather 
than  isolation. 


Issue 

1 .  Questions  have  been  raised 
involving  "deep-ripping"  and  related 
activities  in  wetlands  and  whether 
discharges  associated  with  these  actions 
fall  within  the  exemptions  at  Section 
404(f)(1)(A).  In  addition,  the  issue  has 
been  raised  whether,  if  such  activities 
fall  within  the  exemption,  they  would 
be  recaptured  under  Section  404(f)(2). 

2.  "Deep-ripping"  is  defined  as  the 
mechanical  manipulation  of  the  soil  to 
break  up  or  pierce  highly  compacted, 
impermeable  or  slowly  permeable 
subsurface  soil  layers,  or  other  similar 
kinds  of  restrictive  soil  layers.  These 
practices  are  typically  used  to  break  up 
these  subsoil  layers  (e.g.,  impermeable 
soil  layer,  hardpan)  as  part  of  the  initial 
preparation  of  the  soil  to  establish  an 
agricultural  or  silvicultural  operation. 
Deep-ripping  and  related  activities  are 
also  used  in  established  farming 
operations  to  break  up  highly 
compacted  soil.  Although  deep-ripping 
and  related  activities  may  be  required 
more  than  once,  the  activity  is  typically 
not  an  annual  practice.  Deep-ripping 
and  related  activities  are  undertaken  to 
improve  site  drainage  and  facilitate 
deep  root  growth,  and  often  occur  to 
depths  greater  than  16  inches  and.  in 
some  cases,  exceeding  4  feet  below  the 
surface.  As  such  it  requires  the  use  of 
heavy  equipment,  including  bulldozers, 
equipped  with  ripper-blades,  shanks,  or 
chisels  often  several  feet  in  length. 
Deep-ripping  and  related  activities 
involve  extending  the  blades  to 
appropriate  depths  and  dragging  them 
through  the  soil  to  break  up  the 
restrictive  layer. 

3.  Conversely,  plowing  is  defined  in 
EPA  and  Corps  regulations  (40  CFR  230 
and  33  CFR  320]  as  "all  forms  of 
primary  tillage  *  *  *  used  *  *  *  for  the 
breaking  up,  cutting,  turning  over,  or 
stirring  of  soil  to  prepare  it  for  the 
planting  of  crops"  [40  CFR  232.3(d)(4)]. 
As  a  general  matter,  normal  plowing 
activities  involve  the  annual  or  at  least 
regular,  preparation  of  soil  prior  to 
seeding  or  other  planting  activities. 
According  to  USDA,  plowing  generally 
involves  the  use  of  a  blade,  chisel  or 
series  of  blades,  chisels,  or  discs, 
usually  8-10  inches  in  length  pulled  . 
behind  a  farm  vehicle  to  prepare  the  soil 
for  the  planting  of  annual  crops  or  to 
support  an  ongoing  farming  practice. 
Plowing  is  commonly  used  to  break  up 
the  siirface  of  the  soil  to  maintain  soil 
tilth  and  to  facilitate  infiltration 
throughout  the  upper  root  zone. 
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Discussion 

1.  Plowing  in  wetlands  is  exempt 
from  regulation  consistent  with  the 
following  circumstances: 

a.  h  is  conducted  as  part  of  an 
ongoing,  established  agricultural, 
silvicultural  or  ranching  operation;  and 

b.  The  plowing  is  not  incidental  to  an 
activity  that  results  in  the  immediate  or 
gradual  conversion  of  wetlands  to  non- 
waters. 

c.  The  plowing  is  not  incidental  to  an 
activity  that  results  in  the  immediate  or 
gradual  conversion  of  wetlands  to  non- 
waters. 

2.  Deep-ripping  and  related  activities 
are  distinguishable  from  plowing  and 
similar  practices  {e.g.,  discing, 
harrowing)  with  regard  to  the  purposes 
and  circumstances  under  which  it  is 
conducted,  the  nature  of  the' equipment 
that  is  use'd,  and  its  effect,  including  in 
particular  the  impacts  to  the  hydrology 
of  the  site. 

a.  Deep-ripping  and  related  activities 
are  commonly  conducted  to  depths 
exceeding  16  inches,  and  as  deep  as  6- 
8  feet  below  the  soil  surface  to  break 
restrictive  soil  layers  and  improve  water 
drainage  at  sites  that  have  not  supported 
deeper  rooting  crops.  Plowing  depths, 
according  to  USDA,  rarely  exceed  one 
foot  into  the  soil  and  not  deeper  than  16 
inches  without  the  use  of  special 
equipment  involving  special 
circumstances.  As  such,  deep-ripping 
and  related  activities  typically  involve 
the  use  of  special  equipment,  including 
heavy  mechanized  equipment  and 
bulldozers,  equipped  with  elongated 
ripping  blades,  shanks,  or  chisels  often 
several  feet  in  length.  Moreover,  while 
plowing  is  generally  associated  with 
ongoing  operations,  deep-ripping  and 
related  activities  are  typically 
conducted  to  prepare  a  site  for 
establishing  crops  not  previously 
planted  at  the  site.  Although  deep- 
ripping  may  have  to  be  redone  at  regular 
intervals  in  some  circumstances  to 
maintain  proper  soil  drainage,  the 
activity  is  typically  not  an  emnual  or 
routine  practice. 

b.  Frequently,  deep-ripping  and 
related  activities  are  conducted  as  a 
preliminary  step  for  converting  a 
"natural"  system  or  for  preparing 
rangeland  for  a  new  use  such  as  farming 
or  silviculture.  In  those  instances,  deep 
ripping  and  related  activities  are  often 
required  to  break  up  naturally-occurring 
impermeable  or  slowly  permeable 
subsurface  soil  layers  to  facilitate  proper 
root  growth.  For  example,  for  certain 
depressional  wetlands  types  such  as 
vernal  pools,  the  silica-cemented 
hardpan  (durapan)  or  other  restrictive 
layer  traps  precipitation  and  seasonal 


runoff  creating  ponding  and  saturation 
conditions  at  the  soil  surface.  The 
presence  of  these  impermeable  or 
slowly  permeable  subsoil  layers  is 
essential  to  support  the  hydrology  of  the 
system.  Once  these  layers  are  disturbed 
by  activities  such  as  deep-ripping,  the 
hydrology  of  the  system  is  disturbed 
and  the  wetland  is  often  destroyed. 

c.  In  contrast,  there  are  other 
circumstances  where  activities  such  as 
deep-ripping  and  related  activities  are  a 
standard  practice  of  an  established  on- 
going farming  operation.  For  example, 
in  parts  of  the  Southeast,  where  there 
are  deep  soils  having  a  high  clay 
content,  mechanized  farming  practices 
can  lead  to  the  compaction  of  the  soil 
below  the  sod  siuface.  It  may  be 
necessary  to  break  up,  on  a  regular 
although  not  annual  basis,  these 
restrictive  layers  in  order  to  allow  for 
normal  root  development  and 
infiltration.  Such  activities  may  require 
special  equipment  and  can  sometimes 
occur  to  depths  greater  than  16  inches. 
However,  because  of  particular  physical 
conditions,  including  the  presence  of  a 
water  table  at  or  near  the  surface  for  part 
of  the  growing  season,  the  activity 
typically  does  not  have  the  effect  of 
impairing  the  hydrology  of  the  system 
or  otherwise  altering  the  wetland 
characteristics  of  the  site. 

Conclusion 

1.  When  deep-ripping  and  related 
activities  are  undertaken  as  part  of  an 
established  ongoing  agricultural 
silvicultural  or  ranching  operation,  to 
break  up  compacted  soil  layers  and 
where  the  hydrology  of  the  site  will  not 
be  altered  such  that  it  would  result  in 
conversion  of  waters  of  the  U.S.  to 
upland,  such  activities  are  exempt 
under  Section  404(f)(1)(A). 

2.  Deep-ripping  and  related  activities 
in  wetlands  are  not  part  of  a  normal 
ongoing  activity,  and  therefore  not 
exempt,  when  such  practices  are 
conducted  in  association  with  efforts  to 
establish  for  the  first  time  (or  when  a 
previously  established  operation  was 
abandoned)  an  agricultural  silvicultural 
or  ranching  operation.  In  addition, 
deep-ripping  and  related  activities  are 
not  exempt  in  circumstances  where 
such  practices  would  trigger  the 
"recaptxire"  provision  of  Section 
404(f)(2): 

(a)  Deep-ripping  to  establish  a  farming 
operation  at  a  site  where  a  ranching  or 
forestry  operation  was  in  place  is  a 
change  in  use  of  such  a  site.  Deep- 
ripping  and  related  activities  that  also 
have  the  effect  of  altering  or  removing 
the  wetland  hydrology  of  the  site  would 
trigger  Section  404(f)(2)  and  such 
ripping  would  require  a  permit. 


(b)  Deep-ripping  a  site  that  has  the 
effect  of  converting  wetlands  to  non- 
waters  would  also  trigger  Section 
404(f)(2)  and  such  ripping  would 
require  a  permit. 

3.  It  is  the  agencies'  experience  that 
certain  wetland  types  are  particularly 
vulnerable  to  hydrological  alteration  as 
a  result  of  deep-ripping  and  related 
activities.  Depressional  wetland  systems 
such  as  prairie  potholes,  vernal  pools 
and  playas  whose  hydrology  is  critically 
dependent  upon  the  presence  of  an 
impermeable  or  slowly  permeable 
subsoil  layer  are  particularly  sensitive  to 
disturbance  or  alteration  of  this  subsoil 
layer.  Based  upon  this  experience,  the 
agencies  have  concluded  that,  as  a 
general  matter,  deep-ripping  and  similar 
practices,  consistent  with  the 
descriptions  above,  conducted  in  prairie 
potholes,  vernal  pools,  playas,  and 
similcir  depressional  wetlands  destroy 
the  hydrological  integrity  of  these 
wetlands.  In  these  circumstances,  deep- 
ripping  in  prairie  potholes,  vernal  pools, 
and  playas  is  recaptured  under  Section 
404(f)(2)  and  requires  a  permit  under 
the  Clean  Water  Act. 

Robert  H.  Wayland  HI 

Director 

Office  of  Wetlands,  Oceans  and 

Watersheds 
U.S.  Environmental  Protection  Agency 
Daniel  R.  Bums,  P.E. 
Chief,  Operations.  Construction  and 

Readiness  Division 
Directorate  of  Civil  Works 
U.S.  Army  Corps  of  Engineers 

(FR  Doc.  00-5815  Filed  3-8-00;  8:45  am) 
BILLING  CODE  3710-02-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Proposed  Information 
Collection;  Headquarters,  U.S.  Marine 
Corps 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  The  Headquarters,  U.S. 
Marine  Corps  announces  a  proposed 
extension  of  an  approved  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
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FOR  FURTHER 

request  additiona 
obtain  a  copy  of 
associated  collect 
contact  Major 
(703)  784-9433 


fo^ation  to  be 
(d)  Ways  to  minimize  the 
ation  collection  on 
:li  iding  through  the  use 
colli  iction  techniques  or 
information  techiiology. 
on  will  be  given  to  all 

by  May  8,  2000. 
written  comments  and 
on  the  proposed 
Ueition  to  Marine  Corps 
Comm^d,  Code  M3280. 
VA  22134. 
CO^^■ACT:  To 
information  or  to 

proposal  and 
on  instruments, 
Andrew  Fortunate  at 


clarity  of  the  in 
collected;  and 
burden  of  the  infdrm 
respondents,  inc 
of  automated 
other  forms  of  i 
DATES:  Consideral  i 
comments  received 
ADDRESSES:  Send 
recommendations 
information  co 
Recruiting 
Russell  Road,  Quintico 

INFOI  tMATION  i 


tie 


l^  formation: 

0MB  Number:  Marine 
Awareness  and 
Tracking  Study;  0MB  Control 


SUPPLEMENTARY 

Form  Title  and 
Corps  Advertisin; 
Attitude 
Number  0704-01 

Needs  and  Usei 
Advertising 
Tracking  Study  is 
Corps  to  measure 
current  adverti 
information  is 
advertising 

Affected  Public 
households 

Annual  Burden 

Number  o^ 

Responses  per 

Average  Burden 
minutes 

Frequency: 


sing 
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$5. 

;  The  Marine  Corps 

Awaijeness  and  Attitude 

used  by  the  Marine 

the  effectiveness  of 

campaigns.  This 

used  to  plan  future 


als} 
campi  jgns. 

Individuals  or 

Hours:  980. 
>f  Respondents:  1,400. 
lespondent:  2. 
per  Response:  21 


Sen  i 


i-annually. 
(Authority:  44  U.fc.C.  Sec.  3506(c)(2)(A)) 


Dated:  February  49.  2000 
I.  L.  Roth, 
Lieutenant  Comma. 
General's  Corps.  U. 
Liaison  Officer. 

(FR  Doc.  00-5702  Filed  3-8-00;  8:45  am] 
BUJJNO  COOE  aaio-FF  V 


der,  Judge  Advocate 
Navy.  Federal  Register 


DEPARTMENT  0  =  DEFENSE 

Department  of  the  Navy 

Record  of  Decisi  sn  for  the  Disposal 
and  Reuse  of  Naval  Air  Station 
Alameda,  Califortiia,  and  the  Fleet  and 
Industrial  Supply  Center  Oakland's 
Alameda  Annex  ^nd  Facility,  Alameda, 
CA 


SUMMARY:  The 
(Navy),  pursuant 
the  National 
ofl969(NEPA) 
(1994).  and  the  re 
Council  on  Envi 
implement  NEP/ 
parts  1500-1508. 


Department  of  the  Navy 
to  Section  102(2)(C)  of 
Environmental  Policy  Act 
2  U.S.C.  4332(2)(C) 
gulations  of  the 
r  jnmental  Quality  that 
procedures.  40  CFR 
hereby  announces  its 


decision  to  dispose  of  Naval  Air  Station 
(NAS)  Alameda  and  the  Fleet  and 
Industrial  Supply  Center  Oakland's 
Alameda  Annex  and  Facility  (Alameda 
Annex),  which  are  located  in  Alameda, 
California. 

Navy  analyzed  the  impacts  of  the 
disposal  and  reuse  of  NAS  Alameda  and 
the  Alameda  Annex  in  an 
Enviroiunental  Impact  Statement  (EIS) 
as  required  by  NEPA.  The  EIS  analyzed 
four  reuse  alternatives  and  identified 
the  NAS  Alameda  Community  Reuse 
Plan  (Reuse  Plan),  adopted  by  the 
Alameda  Reuse  and  Redevelopment 
Authority  (ARRA)  on  September  3. 
1997,  and  described  in  the  EIS  as  the 
Reuse  Plan  Alternative,  as  the  Preferred 
Alternative. 

The  Preferred  Alternative  proposed  to 
use  NAS  Alameda  and  the  Alameda 
Annex  for  residential,  educational, 
industrial  and  commercial  activities  and 
to  develop  parks  and  recreational  areas. 
The  Alameda  Reuse  and  Redevelopment 
Authority  is  the  Local  Redevelopment 
Authority  (LRA)  for  NAS  Alameda. 
Department  of  Defense  rule  on 
Revitalizing  Base  Closure  Communities 
and  Community  Assistance  (DoD  Rule), 
32  CFR  §  176.20(a). 

Navy  intends  to  dispose  of  NAS 
Alameda  in  a  manner  that  is  consistent 
with  the  Reuse  Plan.  Navy  has 
determined  that  the  mixed  land  use 
proposed  for  NAS  Alameda  will  meet 
the  goals  of  achieving  local  economic 
redevelopment,  creating  new  jobs,  and 
providing  additional  housing,  while 
limiting  adverse  environmental  impacts 
and  ensuring  land  uses  that  are 
compatible  with  adjacent  property. 

Navy  plans  to  dispose  of  the  Alameda 
Annex  under  the  authority  of  Section 
2834(b)  of  the  National  Defense 
Authorization  Act  for  Fisceil  Year  1993, 
Public  Law  102-484,  as  amended  by 
Section  2833  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Public  Law  103-160,  Section  2821  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1995,  Public  Law  103- 
337,  and  Section  2867  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1996,  Public  Law  104-106.  Section 
2687  of  Public  Law  104-106  authorizes 
the  Secretary  of  the  Navy  to  convey 
property  associated  with  the  Fleet  and 
Industrial  Supply  Center  at  Oakland  to 
the  City  of  Alameda. 

This  Record  Of  Decision  does  not 
mandate  a  specific  mix  of  land  uses. 
Rather,  it  leaves  selection  of  the 
particular  means  to  achieve  the 
proposed  redevelopment  to  the 
acquiring  entities  and  the  local  zoning 
authority. 


Background 

Under  the  authority  of  the  Defense 
Base  Closure  and  Realigmnent  Act  of 
1990  (DBCRA),  Public  Law  101-510,  10 
U.S.C.  2687  note  (1994),  the  1993 
Defense  Base  Closure  and  Realignment 
Commission  recommended  the  closure 
of  Naval  Air  Station  Alameda.  This 
recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Third  Congress  in  1993. 
The  Naval  Air  Station  closed  on  April 
30,  1997. 

Nearly  all  of  NAS  Alameda  is  located 
in  the  City  of  Alameda.  The  southwest 
corner  of  the  property  is  located  in  the 
City  of  San  Francisco.  The  Air  Station 
is  bounded  on  the  north  by  the  Oakland 
Iimer  Harbor;  on  the  east  by  the  City  of 
Alameda  and  the  Alameda  Annex;  and 
on  the  south  and  west  by  San  Francisco 
Bay.  The  Navy  property  covers  about 
2,515  acres,  of  which  960  acres  are 
submerged.  Navy  controls  an  additional 
159  acres  (of  which  154  acres  are 
submerged)  by  way  of  a  lease  with  the 
City  of  Alameda.  Navy  also  controls 
about  two  acres  by  way  of  easements  for 
utilities. 

Under  the  authority  of  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  Public  Law  101-510,  10  U.S.C. 
2687  note  (1994),  the  1995  Defense  Base 
Closure  and  Realigrunent  Commission 
recommended  the  closure  of  fleet  and 
Industrial  Supply  Center  (FISC) 
Oakland.  The  Alameda  Annex  and 
Facility  were  part  of  the  Navy  supply 
complex  at  FISC  Oakland.  This 
reconunendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Fourth  Congress  in  1995. 
The  Alameda  Annex  closed  on 
September  30,  1998. 

Because  the  Alameda  Annex  was  part 
of  the  FISC  Oakland  property,  Section 
2867  of  Public  Law  104-106  authorizes 
Navy  to  convey  the  Annex  property  to 
the  City  of  Alameda.  This  authority  is 
independent  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990  as 
well  as  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  484  (1994),  and  its  implementing 
regulations,  the  Federeil  Property 
Management  Regulations,  41  CFR  part 
101-47. 

The  Alameda  Annex  is  located 
adjacent  to  and  east  of  NAS  Alcuneda 
and  is  situated  within  the  boundaries  of 
the  City  of  Alameda.  The  Alameda 
Annex  property  is  bounded  on  the  north 
by  the  Oakland  Inner  Harbor;  on  the  east 
and  south  by  the  City  of  Alameda;  and 
on  the  south  and  west  by  NAS  Alameda. 
This  Navy  property  covers  about  147 
acres,  of  which  six  acres  are  submerged. 
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During  the  Federal  screening  process, 
three  Federal  agencies  requested 
interagency  transfers  of  base  closure 
property  at  NAS  Alameda  and  the 
Alameda  Annex.  These  included  the 
Department  of  the  Interior's  United 
States  Fish  And  Wildlife  Service,  the 
United  States  Coast  Guard,  and  the 
Department  of  Transportation's 
Maritime  Administration  (MARAD). 

Navy  will  transfer  about  900  acres  (of 
which  375  acres  are  submerged)  in  the 
western  and  southwestern  parts  of  NAS 
Alameda  to  the  United  States  Fish  and 
Wildlife  Service,  which  will  establish 
the  Alameda  National  Wildlife  Refuge. 
This  Refuge  will  protect  the  Federally- 
listed  endangered  California  least  tern, 
the  endangered  California  brown 
pelican,  and  several  species  of  migratory 
birds  protected  under  the  Migratory 
Bird  Treaty  Act  of  1918,  16  U.S.C.  703- 
712  (1994). 

Navy  may  transfer  582  residential 
units,  an  administrative  building 
(Building  545),  and  about  69  acres  in  the 
eastern  part  of  NAS  Alameda  to  the 
United  States  Coast  Guard.  The  Coast 
Guard  would  continue  to  use  these 
residences  and  Building  545  for  its 
housing  and  administrative 
requirements. 

The  Maritime  Administration 
requested  piers  at  both  NAS  Alameda 
and  the  Alameda  Annex  to  berth  vessels 
that  are  elements  of  the  Ready  Reserve 
Force.  The  Maritime  Administration 
subsequently  withdrew  its  request  for 
piers  at  NAS  Alameda.  On  March  30, 
1998,  Navy  disapproved  MARAD's 
request  for  an  interagency  transfer  of 
piers  at  the  Alameda  Annex. 

The  remaining  1 ,546  acres  of  Navy 
property  at  NAS  Alameda  are  surplus  to 
the  needs  of  the  Federal  Government. 
The  entire  147  acres  of  Navy  property  at 
the  Alameda  Annex  are  available  for 
disposal  under  the  authority  of  PubUc 
Law  102—484,  as  amended  by  Public 
Law  103-160.  Public  Law  103-337,  and 
Public  Law  104-106. 

This  Record  Of  Decision  addresses  the 
disposal  and  reuse  of  those  parts  of  NAS 
Alameda  that  are  surplus  to  the  needs 
of  the  Federal  Government  and  the 
entire  Alameda  Annex  property.  Navy 
will  transfer  its  interests  in  the  utility 
easements  at  NAS  Alameda  to  local 
utility  providers  or  the  underlying 
property  owners.  In  addition.  Navy  will 
retiuTi  the  159  acres  currently  leased 
from  the  city  of  Alameda  to  the  City  on 
or  before  termiiiation  of  the  lease  on 
June  30,  2005. 

The  surplus  property  at  NAS  Alameda 
is  composed  of  aviation  facilities 
including  parts  of  the  runways  and 
taxi  ways  and  seven  hangars.  Most  of  the 
runways  and  taxi  ways  are  located  on 


property  that  Navy  will  transfer  to  the 
United  States  Fish  and  Wildlife  Service. 
The  Air  Station  also  contains  industrial 
and  warehouse  buildings, 
administrative  offices,  personnel 
support  facilities,  residential  facilities, 
recreational  facilities  and  areas,  a 
seaplane  lagoon,  wharves,  and  three 
piers.  The  Alameda  Annex  property 
contains  warehouses,  wharves, 
administrative  offices,  and  open  storage 
areas. 

Of  the  1,546  acres  of  surplus  property 
at  NAS  Alameda,  there  are  about  1,482 
acres  available  to  the  City  for  economic 
redevelopment.  The  City  proposes  to 
develop  residential,  educational, 
industrial  and  commercial  facilities  on 
this  property. 

Navy  will  dispose  of  the  remaining  64 
acres  of  surplus  property  at  NAS 
Alameda  by  way  of  public  benefit 
conveyances.  Navy  will  assign  seven 
acres  in  the  center  of  the  Coast  Guard 
housing  property  to  the  United  States 
Department  of  Education  for  subsequent 
conveyance  to  the  Alameda  Unified 
School  District  to  permit  the  continuing 
use  of  the  George  P.  Miller  Elementary 
School  and  adjacent  child  care  facility. 
Navy  will  assign  57  acres  in  the 
northern  part  of  NAS  Alameda  to  the 
United  States  Department  of  the  Interior 
for  subsequent  conveyance  to  the  City  of 
Alameda  for  use  as  parks  and 
recreational  areas. 

Navy  plans  to  dispose  of  the  entire 
Alameda  Aimex  property,  covering 
about  147  acres,  under  the  authority  of 
Section  2834(b)  of  Public  Law  102-484, 
as  amended  by  Section  2833  of  Public 
Law  103-160,  Section  2821  of  Public 
Law  103-337.  and  Section  2867  of 
Public  Law  104-106. 

Navy  published  a  Notice  of  Intent  in 
the  Federal  Register  on  February  22. 
1996,  cumouncing  that  Navy  would 
prepare  an  EIS  for  the  disposal  and 
reuse  of  Naval  Air  Station  Alameda  and 
the  Alameda  Annex.  On  March  13, 
1996,  Navy  held  a  pubUc  scoping 
meeting  at  Alameda  High  School  in 
Alameda,  and  the  scoping  period 
concluded  on  March  29,  1996. 

Navy  distributed  the  Draft  EIS  (DEIS) 
to  Federal,  State,  and  local  agencies, 
elected  officials,  interested  parties,  and 
the  general  public  on  April  16, 1999, 
and  commenced  a  45-day  public  review 
and  comment  period.  During  this 
period.  Federal,  State,  and  local 
agencies,  community  groups  and 
associations,  and  interested  persons 
submitted  oral  and  written  comments 
concerning  the  DEIS.  On  May  18. 1999, 
Navy  held  a  public  hearing  at  Alameda 
High  School  to  receive  comments  on  the 
DEIS. 


Navy's  responses  to  the  public 
comments  on  the  DEIS  were 
incorporated  in  the  Final  EIS  (FEIS), 
which  was  distributed  to  the  public  on 
October  29,  1999,  for  a  review  period 
that  concluded  on  November  29,  1999. 
Navy  received  nine  letters  commenting 
on  the  FEIS. 

Alternatives 

NEPA  requires  Navy  to  evaluate  a 
reasonable  range  of  alternatives  for  the 
disposal  and  reuse  of  this  Federal 
property.  In  the  FEIS,  Navy  analyzed  the 
environmental  impacts  of  four  reuse 
alternatives.  Navy  also  evaluated  a  "No 
Action"  alternative  that  would  leave  the 
property  in  caretaker  status  with  Navy 
maintaining  the  physical  condition  of 
the  property,  providing  a  seciuity  force, 
and  making  repairs  essential  to  safety. 

On  July  14,  1993,  the  City  Council  of 
Alameda  established  the  Alameda  Base 
Reuse  Advisory  Group  to  advise  the  City 
Council  concerning  base  conversion 
issues.  The  Advisory  Group  also 
provided  a  forum  for  public 
participation  in  the  reuse  planning 
process.  The  Advisory  Group  held  four 
public  workshops  on  November  6, 1993, 
October  12,  1994.  October  29,  1994.  and 
January  28.  1995,  where  it  solicited 
comments  concerning  reuse  of  the  base. 

On  April  5,  1994.  the  City  of  Alameda 
and  Alameda  County  established  the 
Alameda  Reuse  and  Redevelopment 
Authority  as  a  joint  powers  authority 
responsible  for  managing  the  reuse 
planning  process  for  NAS  Alameda. 
Between  April  1994  and  January  1996, 
ARRA  issued  newsletters  and  held 
regular  public  meetings  where  it 
provided  status  reports  and  solicited 
additional  comments  concerning  reuse 
of  the  Naval  property.  On  January  31, 
1996.  ARRA  adopted  the  NAS  Alameda 
Community  Reuse  Plan,  dated  January 
1996.  ARRA  Resolution  No.  Oil. 

On  June  4,  1997,  ARRA  modified  the 
January  1996  reuse  plan  by  adding 
office  and  commercial  uses  to  the  center 
of  the  Air  Station  and  reducing  the 
amoimt  of  property  dedicated  to 
educational  activities  there.  It  also 
designated  1 7  acres  in  the  northwest 
part  of  the  Air  Station  for  use  as  a  sports 
complex.  On  September  3,  1997,  ARRA 
modified  the  January  1996  reuse  plan 
further  to  recognize  the  boundaries  and 
extent  of  property  that  Navy  will 
transfer  to  the  United  States  Fish  and 
Wildlife  Service. 

The  Reuse  Plan  divided  the  property 
at  NAS  Alameda  and  the  Alameda 
Annex  into  six  planning  areas.  The 
Civic  Core.  Planning  Area  One,  covers 
about  334  acres  in  the  center  of  NAS 
Alameda.  This  planning  area  contains 
the  main  administrative  buildings  and 
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parade  ground,  several  barracks,  a 
swimming  pool  and  gymnasium 
complex,  medical  clinics,  a  post  office, 
and  restaurants.  1  he  western  and 
southern  parts  of  his  planning  area 
contain  industrial  buildings, 
warehouses,  and  i  even  aircraft  hangars. 

The  Main  Stree  Neighborhoods, 
Plaiming  Area  Tw  o,  covers  about  265 
acres  in  the  north  jastem  part  of  NAS 
Alameda  and  the  southern  part  of  the 
Alameda  Annex,  t  lies  east  of  the  Civic 
Core  planning  are  a  and  contains  the 
residential  areas  c  n  NAS  Alameda  and 
industrial  buildir  ?s  at  the  Alameda 
Annex. 

The  Inner  Harb  )r.  Planning  Area 
Three,  covers  aboit  120  acres  in  the 
southeastern  part  of  NAS  Alameda.  This 
planning  area  cor  tains  industrial 
buildings,  warehc  uses,  and  a  park. 

The  North  Watdrfront,  Planning  Area 
Four,  covers  about  88  acres  situated  in 
the  northern  part  af  the  Alameda  Annex 
along  the  Oaklan(  i  Iimer  Harbor.  This 
planning  areas  contains  wharves  and 
warehouses. 

The  Marina,  Pli  inning  Area  Five, 
covers  about  125  icres  around  the 
seaplane  lagoon  i  i  the  southern  part  of 
NAS  Alameda  ale  ng  San  Francisco  Bay, 
south  of  the  Civic  Core  planning  area. 
'This  planning  are  a  contains  three  piers, 
two  wharves,  sev  jral  buildings  and 
open  space. 

The  northwest  jart  of  the  Air  Station 
along  the  Oaklani  I  Inner  Harbor, 
designated  in  the  Reuse  Plan  as  the 
Northwest  Territc  ries,  Planning  Area 
Six,  covers  about  272  acres  located 
north  of  the  prop  )sed  Alameda  National 
Wildlife  Refuge. '  'his  planning  area 
includes  parts  of  the  runways  and 
taxi  ways. 

The  Reuse  Plar  ,  identified  in  the  FEIS 
as  the  Preferred  /  Itemative,  proposed  a 
mix  of  land  uses  or  each  of  the  six 
planning  areas.  T  le  Preferred 
Alternative  woul  1  develop  residential, 
educational,  indi  strial,  and  commercial 
activities  as  well  is  parks  and 
recreational  area< .  It  will  be  necessary  to 
make  extensive  u  tility  infrastructure 
and  roadway  imp  rovements  to  support 
the  Reuse  Plan's  )roposed 
redevelopment  o  NAS  Alameda  and  the 
Alameda  Annex. 

In  the  Civic  Co  re  planning  area,  the 
Preferred  Altema  tive  would  develop  a 
mixed  use  office  md  institutional 
center,  providing  about  916,000  square 
feet  of  existing  s{  ace  and  an  additional 
2,279,000  square  feet  of  space  to  be 
built.  This  centei  would  be  composed  of 
offices  and  educi  tional  and  commercial 
facilities. 

On  37  acres  in  the  northern  part  of  the 
Civic  Core,  this  i  .Itemative  would  build 
athletic  fields  an  1  recreational  facilities 


and  expand  the  existing  parade  ground 
into  a  larger  open  space  mall  covering 
57  acres.  The  Preferred  Alternative 
would  build  192  townhouses  on  16 
acres  in  this  part  of  the  base.  It  would 
also  dedicate  52,000  square  feet  of  space 
to  commercial  activities  that  would 
support  the  new  residents.  The 
commercial  activities  would  include 
restaurants,  cafes,  convenience  stores, 
retail  stores,  and  department  stores. 
About  one  third  of  the  buildings  in  this 
planning  area  would  be  demolished  to 
accommodate  the  proposed 
redevelopment. 

On  236  acres  in  the  Main  Streets 
Neighborhoods  planning  area,  the 
Preferred  Alternative  would  develop  a 
mix  of  housing  units,  with  1,314  single 
family  homes  and  1 74  attached  homes 
composed  of  existing  residential  units 
and  new  construction.  On  21  acres,  this 
Alternative  would  continue  to  use  the 
George  P.  Miller  Elementary  School  and 
adjacent  child  care  center  and  build  a 
new  elementary  school  to  support  the 
proposed  residential  complex.  This 
Alternative  would  use  the  Navy  Lodge 
as  a  shelter;  build  small  retail  and 
commercial  stores  on  four  acres;  and 
reserve  an  additional  four  acres  for 
parks  and  recreational  activities. 

In  the  northern  part  of  the  Inner 
Harbor  planning  area,  the  Preferred 
Alternative  would  develop  about 
910,000  square  feet  of  space  for  light 
industrieil  activities.  This  development 
would  also  provide  offices,  restaurants, 
and  service  industries  that  would 
support  the  light  industrial  activities. 
On  36  acres  in  the  southern  part  of  the 
Inner  Harbor  area,  this  Alternative 
would  develop  a  regional  park  to  be 
included  in  the  Bay  Trail  System.  On  13 
acres,  it  would  develop  a  recreational 
vehicle  park  with  a  capacity  of  135 
recreational  vehicles.  Where  feasible, 
the  existing  roadways  in  this  part  of  the 
base  would  be  extended  to  coimect  with 
the  residential  neighborhood  outside  the 
Air  Station  property. 

In  the  northern  part  of  the  North 
Waterfront  planning  area,  the  Preferred 
Alternative  would  demolish  all  of  the 
existing  structures  and  develop  418,000 
square  feet  of  space  for  mixed  use 
facilities  including  offices.  This 
Alternative  would  also  develop  a  hotel, 
restaurants,  a  passenger  ferry  service, 
and  a  waterfront  promenade  here.  On  1 2 
acres,  this  Alternative  would  build  144 
units  of  attached  waterfront  housing 
along  the  Oakland  Inner  Harbor. 

In  the  southern  part  of  the  North 
Waterfront  planning  area,  the  Preferred 
Alternative  would  develop  993,000 
square  feet  of  space  for  light  industrial 
and  research  and  develop  activities.  On 
eight  acres  at  the  western  edge  of  this 


planning  area,  east  of  the  George  P. 
Miller  Elementary  School,  it  would 
develop  an  alternative  education  high 
school,  a  regional  kitchen  facility,  a 
parking  area,  a  storage  area,  and 
maintenance  facilities  for  the  Alameda 
Unified  School  District. 

The  Preferred  Alternative  would 
develop  the  Marina  planning  area  as  a 
commercial  marina.  This  Alternative 
would  build  a  900-slip  marina  in  the 
seaplane  lagoon  to  accommodate  private 
and  public  vessels  and  faciUties  for  a 
passenger  ferry  service  and  deep  draft 
yachts.  The  three  piers  in  the 
southeastern  part  of  the  Marina  would 
be  used  to  accommodate  large  cruise 
ships  and  historic  vessels  such  as  the 
former  USS  Hornet,  a  World  War  11 
Aircraft  Carrier  that  is  currently  moored 
at  Pier  Three  under  a  lease  between 
ARRA  and  the  Aircraft  Carriers  Hornet 
Foundation.  This  Alternative  would 
also  develop  about  264,000  square  feet 
of  space  for  light  industrial  and 
commercial  marine  activities. 

In  the  northern  part  of  the  Marina 
planning  area,  the  Preferred  Alternative 
would  develop  a  promenade  and  a  civic 
plaza.  Near  the  plaza,  this  Alternative 
would  develop  facilities  for  civic  uses 
such  as  offices,  a  cultural  arts  center  or 
theater,  and  recreational  activities.  It 
would  also  build  a  hotel  and  conference 
center  on  four  acres  in  this  part  of  the 
base. 

On  32  acres  along  the  eastern  shore  of 
the  seaplane  lagoon,  the  Preferred 
Alternative  would  build  384  residential 
units  composed  of  artists'  lofts,  low  to 
moderate  income  apartments,  and 
townhouses.  It  would  allocate  100  of  the 
900  marina  slips  for  those  who  wish  to 
live  aboard  their  vessels.  All  of  the  large 
industrial  buildings  in  this  planning 
area  would  be  demolished  to 
accommodate  the  proposed 
redevelopment. 

In  the  western  part  of  the  Northwest 
Territories  planning  area,  the  Preferred 
Alternative  would  build  a  162-acre  links 
golf  course,  a  clubhouse  on  six  acres, 
and  a  conference  center.  This 
Alternative  would  also  develop  a  29- 
acre  park  along  the  shore  of  the  Oakland 
Inner  Harbor. 

On  58  areas  in  the  center  of  the 
Northwest  Territories  planning  area,  the 
Preferred  Alternative  would  develop  an 
international  trade  and  commerce  zone 
that  would  provide  about  980,000 
square  feet  of  space.  On  17  acres  in  the 
eastern  part  of  the  Northwest 
Territories,  this  Alternative  would    . 
develop  athletic  fields  that  would  be 
associated  with  the  sports  complex 
proposed  for  the  Civic  Core  planning 
area. 
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Navy  analyzed  a  second  "action" 
alternative,  described  in  the  FEIS  as  the 
Seaport  Alternative.  Navy  considered 
this  Alternative  in  response  to  the  San 
Francisco  Bay  Conservation  and 
Development  Commission's  designation 
(in  its  San  Francisco  Bay  Plan)  of  220 
acres  in  the  northwestern  part  of  NAS 
Alameda  along  the  Oakland  Inner 
Harbor  for  future  use  as  a  port.  On 
September  18, 1997,  the  Commission 
removed  this  port  priority  use 
designation  when  it  amended  the  San 
Francisco  Bay  Plan  and  the  San 
Francisco  Bay  Area  Seaport  Plan. 

The  Seaport  Alternative  proposed 
land  uses  similar  to  those  in  the  Reuse 
Plan.  However,  the  Seaport  Alternative 
proposed  to  develop  a  port  facility  with 
five  container  ship  berths  instead  of  the 
golf  course  and  international  trade  zone 
in  the  Northwest  Territories  and  would 
develop  a  college  campus  instead  of 
light  industrial  facilities  in  the  Civic 
Core.  The  proposed  port  facilities  in  the 
Northwest  Territories  planiiing  area 
would  require  construction  of  an 
additional  transportation  link  such  as  a 
bridge,  a  tiumel,  or  a  high  rise  crane  in 
order  to  transport  cargo  across  the 
Oakland  Inner  Harbor  between  Alameda 
and  the  Port  of  Oakland. 

In  the  Civic  Core  planning  area,  the 
Seaport  Alternative  would  use  about 
916,000  square  feet  of  existing  space  for 
a  college  campus  and  would  develop  an 
additional  2,279,000  square  feet  of  space 
for  a  mixed  use  office  and  institutional 
center.  This  Alternative  would  expand 
the  existing  parade  ground  into  a  larger 
open  space  mall  covering  57  acres  and 
would  build  192  townhouses  on  16 
acres  in  this  part  of  the  base.  It  would 
also  dedicate  52,000  square  feet  of  space 
to  commercial  activities  that  would 
support  the  new  residents.  The 
commercial  activities  would  include 
restaurants,  cafes,  convenience  stores, 
retail  stores,  and  department  stores. 
About  one  third  of  the  buildings  in  this 
planning  area  would  be  demolished  to 
accommodate  the  proposed 
redevelopment. 

On  236  acres  in  the  Main  Streets 
Neighborhoods  planning  area,  the 
Seaport  Alternative  would  develop  a 
mix  of  housing  units,  with  1,314  single 
family  homes  and  1 74  attached  homes 
composed  of  existing  residential  units 
and  new  construction.  On  21  acres,  this 
Alternative  would  continue  to  use  the 
George  P.  Miller  Elementary  School  and 
adjacent  child  care  center  and  build  a 
new  elementary  school  to  support  the 
proposed  residential  complex.  This 
Alternative  would  use  the  Navy  Lodge 
as  a  shelter;  build  small  retail  and 
commercial  stores  on  four  acres;  and 


reserve  an  additional  four  acres  for 
parks  and  recreational  activities. 

On  63  acres  in  the  northern  part  of  the 
Inner  Harbor  planning  area,  the  Seaport 
Alternative  would  develop  a  residential 
complex  with  378  single  family  homes. 
This  Alternative  would  reserve  eight 
acres  for  a  school  to  be  built  in  the 
future.  On  49  acres  in  the  southern  part 
of  the  Inner  Harbor  area,  the  Seaport 
Alternative  would  develop  a  regional 
park  to  be  included  in  the  Bay  Trail 
System.  Where  feasible,  the  existing 
roadways  in  this  part  of  the  base  would 
be  extended  to  connect  with  the 
residential  neighborhood  outside  the 
Air  Station  property. 

In  the  northern  part  of  the  North 
Waterfront  planning  area,  the  Seaport 
Alternative  would  demolish  all  of  the 
existing  structures  and  develop  418.000 
square  feet  of  space  for  mixed  use 
facilities  including  offices.  This 
Alternative  would  also  develop 
restaurants,  a  passenger  ferry  service, 
and  a  waterfront  promenade  here.  On  46 
acres,  this  Alternative  would  build  552 
units  of  attached  waterfront  housing 
along  the  Oakland  Inner  Harbor. 

On  eight  acres  at  the  western  edge  of 
this  planning  area,  east  of  the  George  P. 
Miller  Elementary  School,  the  Seaport 
Alternative  would  develop  an 
alternative  education  high  school,  a 
regional  kitchen  facility,  a  parking  area, 
a  storage  area,  and  maintenance 
facilities  for  the  Alameda  Unified 
School  District. 

The  Seaport  Alternative  would 
develop  the  Marina  planning  area  as  a 
commercial  marina.  It  would  build  a 
500-slip  marina  in  the  seaplane  lagoon 
to  accommodate  private  and  public 
vessels  and  facilities  for  a  passenger 
ferry  service  and  deep  draft  yachts.  The 
three  piers  in  the  southeastern  part  of 
this  planning  area  would  be  used  to 
accommodate  large  cruise  ships  and 
historic  vessels  such  as  the  former  USS 
Hornet.  This  Alternative  would  also 
develop  about  264,000  square  feet  of 
space  of  light  industrial  and  commercial 
marine  activities. 

In  the  northern  part  of  the  Marina 
planning  area,  the  Seaport  Alternative 
would  develop  a  promenade  and  a  civic 
plaza.  Near  the  plaza,  this  Alternative 
would  develop  facilities  for  civic  uses 
such  as  offices,  a  cultural  arts  center  or 
theater,  and  recreational  activities.  It 
would  also  build  a  hotel  and  conference 
center  on  four  acres  in  this  part  of  the 
base. 

On  32  acres  along  the  eastern  shore  of 
the  seaplane  lagoon,  the  Seaport 
Alternative  would  build  384  residential 
units  composed  of  artists'  lofts,  low  to 
moderate  income  apartments,  and 
townhouses.  All  of  the  large  industrial 


buildings  in  this  planning  area  would  be 
demolished  to  accommodate  the 
proposed  redevelopment. 

In  the  Northwest  Territories  planning 
area  along  the  Oakland  Inner  Harbor, 
the  Seaport  Alternative  would  build  a 
five-berth  container  ship  port  facility 
and  container  storage  yard  on  220  acres. 
The  port  facility  would  require  a 
substantial  amount  of  dredging  in  the 
Inner  Harbor  and  the  installation  of 
several  large  cranes  along  the 
waterfront.  This  Alternative  would  also 
develop  roads  and  rail  service  to  move 
cargo.  It  would  reserve  52  acres  for 
parks  and  recreational  activities. 

Navy  analyzed  a  third  "action" 
alternative,  described  in  the  FEIS  as  the 
Residential  Alternative.  This  Alternative 
would  increase  the  amount  of  property 
dedicated  to  residential  uses  in  the 
Civic  Core,  Inner  Harbor,  North 
Waterfront  and  Northwest  Territories 
plaiming  areas  compared  with  that 
proposed  under  the  Reuse  Plan.  The 
Residential  Alternative  would  develop 
5,456  residential  units  compared  with 
the  2,378  residential  units  that  the 
Preferred  Alternative  would  develop. 

In  the  Civic  Core  planning  area,  the 
Residential  Alternative  would  use  about 
916,000  square  feet  of  existing  space  for 
a  college  campus  and  develop  an 
additional  1,278,000  square  feet  of  space 
for  a  mixed  use  office  and  institutional 
center.  It  would  also  reserve  94  acres  as 
open  space.  It  would  build  960 
townhouses  on  80  acres  in  this  part  of 
the  base  and  use  78,000  square  feet  of 
space  for  commercial  activities  to 
support  the  new  residents.  The 
commercial  activities  would  include 
restaurants,  cafes,  convenience  stores, 
retail  stores,  and  department  stores. 
About  one  third  of  the  buildings  in  this 
planning  area  would  be  demolished  to 
accommodate  the  proposed 
redevelopment. 

On  236  acres  in  the  Main  Streets 
Neighborhoods  planning  area,  the 
Residential  Alternative  would  develop  a 
mix  of  housing  units,  with  1,314  single 
family  homes  and  1 74  attached  homes 
composed  of  existing  residential  units 
and  new  construction.  On  21  acres,  this 
Alternative  would  continue  to  use  the 
George  P.  Miller  Elementary  School  and 
adjacent  child  care  center  and  build  a 
new  elementary  school  to  support  the 
proposed  residential  complex.  This 
Alternative  would  use  the  Na\'y  Lodge 
as  a  shelter;  build  small  retail  and 
commercial  stores  on  four  acres;  and 
reser\'e  an  additional  four  acres  for 
parks  and  recreational  activities. 

On  63  acres  in  the  northern  part  of  the 
Inner  Harbor  planning  area,  the 
Residential  Alternative  would  develop  a 
residential  complex  with  378  single 
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family  homes.  On    3  additional  acres, 
this  Alternative  wc  uld  build  156  units 
of  attached  housin  ;  and  reserve  eight 
acres  for  a  school  t )  be  built  in  the 
future.  On  36  acres  in  the  southern  part 
of  the  Inner  Harboi  area,  the  Residential 
Alternative  would  develop  a  regional 
park  to  be  include(  in  the  Bay  Trail 
System.  Where  fea  lible.  the  existing 
roadways  in  this  p  irt  of  the  base  would 
be  extended  to  connect  with  the 
residential  neighb<  irhood  outside  the 
Air  Station  Proper  y. 

In  the  northern  part  of  the  North 
Waterfront  planning  area,  the 
Residential  Altem  itive  would  demolish 
all  of  the  existing  s  tructiues  and 
develop  313,000  s(  uare  feet  of  space  for 
mixed  use  facilitie  >  including  offices. 
This  Alternative  w  ould  also  develop 
restaurants,  a  pass  mger  ferry  service, 
and  a  waterfront  p  -omenade  here.  On  34 
acres,  this  Altemalive  would  build  408 
units  of  attached  v  aterfront  housing 
along  the  Oakland  Inner  Harbor.  On  20 
acres  here,  the  Res  idential  Alternative 
would  develop  a  2D0-slip  marina.  On 
eight  acres  at  the  v  restem  edge  of  this 
planning  area,  eas  of  the  George  P. 
Miller  Elementary  School,  this 
Alternative  would  develop  an 
alternative  educat  on  high  school,  a 
regional  kitchen  facility,  a  parking  area, 
a  storage  area,  and  maintenance 
facilities  for  the  A  ameda  Unified 
School  District. 

The  Residential  Alternative  would 
develop  the  Marin  a  planning  area  as  a 
commercial  marini.  This  Alternative 
would  build  a  900  slip  marina  in  the 
seaplane  lagoon  tc  accommodate  private 
and  public  vessels  and  facilities  for  a 
passenger  ferry  sei  vice  and  deep  draft 
yachts.  The  three  )iers  in  the 
southeastern  part  )f  this  planning  area 
would  be  used  to  ;  iccommodate  large 
cruise  ships  and  h  istoric  vessels  such  as 
the  former  USS  B  )met.  This  Alternative 
would  also  develop  about  264,000 
square  feet  of  space  for  light  industrial 
and  commercial  marine  activities. 

In  the  northern  jart  of  the  Marina 
planning  area,  the  Residential 
Alternative  wouk  develop  a  promenade 
and  a  civic  plaza.  ">Jear  the  plaza,  this 
Alternative  woulc  develop  facilities  for 
civic  uses  such  as  offices,  a  cultural  arts 
center  or  theater,  i  ind  recreational 
activities.  This  Al  emative  would  build 
a  hotel  and  confei  ence  center  on  four 
acres  in  this  part  ( if  the  base. 

On  32  acres  alo  ig  the  eastern  shore  of 
the  seaplane  lago(  n,  the  Residential 
Alternative  woulc  build  384  residential 
units  composed  o "  artists'  lofts,  low  to 
moderate  income  apartments,  and 
townhouses.  It  wduld  allocate  100  of  the 
900  marina  slips  or  those  who  wish  to 
live  aboard  their    essels.  All  of  the  large 


industrial  buildings  in  this  planning 
area  would  be  demolished  to 
accommodate  the  proposed 
redevelopment. 

On  226  acres  in  the  Northwest 
Territories  planning  area,  the 
Residential  Alternative  would  build 
1,200  single  family  homes  and  312  units 
of  attached  housing  and  reserve  eight 
acres  for  a  school  to  be  built  in  the 
future.  It  would  also  reserve  38  acres  for 
parks  and  recreational  activities. 

Navy  analyzed  a  fourth  "action" 
alternative,  described  in  the  FESI  as  the 
Reduced  Density  Alternative.  The 
Reduced  Density  Alternative  proposed 
land  uses  similar  to  those  advcmced  in 
the  Preferred  Alternative,  but  the  extent 
of  development  would  be  reduced  to 
provide  more  open  space. 

In  the  Civic  Core  planning  area,  the 
Reduced  Density  Alternative  would 
develop  a  mixed  use  office  and 
industrial  park  providing  about 
1,822,000  square  feet  of  space.  On  37 
acres  in  the  northern  part  of  the  Civil 
Core,  this  Alternative  would  build 
athletic  fields  and  recu-eational  facilities. 
It  would  expand  the  existing  parade 
ground  into  a  large  open  space  mall 
covering  57  acres. 

On  16  acres  in  the  Civil  Core  planning 
area,  the  Reduced  Density  Alternative 
would  build  96  towmhouses.  It  would 
dedicate  26,000  square  feet  of  space  to 
commercial  activities  that  would 
support  the  new  residents.  The 
commercial  activities  would  include 
restaurants,  cafes,  convenience  stores, 
retail  stores,  and  department  stores.  On 
13  acres,  it  would  a  develop  a  recreation 
vehicle  park  with  a  capacity  of  135 
recreational  vehicles.  About  one  third  of 
the  buildings  in  this  planning  area 
would  be  demolished  to  accommodate 
the  proposed  redevelopment. 

On  236  acjes  in  the  Main  Streets 
Neighborhoods  planning  area,  the 
Reduced  Density  Alternative  would 
develop  a  mix  of  housing  units,  with 
793  single  family  homes  and  144 
attached  homes  composed  of  existing 
residential  units  and  new  construction. 
On  21  acres,  this  Alternative  would 
continue  to  use  the  George  P.  Miller 
Elementary  School  and  adjacent  child 
care  center  and  build  a  new  elementary 
school  to  support  the  proposed 
residential  complex.  It  would  use  the 
Navy  Lodge  as  a  shelter;  build  small 
retail  and  commercial  stores  on  four 
acres;  and  reserve  an  additional  four 
acres  for  parks  and  recreational 
activities. 

On  76  acres  in  the  northern  part  of  the 
Inner  Harbor  planning  area,  the 
Reduced  Density  Alternative  would 
develop  a  residential  complex  with  228 
single  family  homes.  This  Alternative 


would  reserve  eight  acres  for  a  school  to 
be  built  in  the  future.  On  36  acres  in  the 
southern  part  of  the  Inner  Harbor  area, 
the  Reduced  Density  Alternative  would 
develop  a  regional  park  to  be  included 
in  the  Bay  Trail  System.  Where  feasible, 
the  existing  roadways  in  this  part  of  the 
base  would  be  extended  to  connect  with 
the  residential  neighborhood  outside  the 
Air  Station  property. 

In  the  northern  part  of  the  North 
Waterfront  plemning  area,  the  Reduced 
Density  Alternative  would  demolish  all 
of  the  existing  structures  and  develop 
418,000  square  feet  of  space  for  mixed 
use  facilities  including  offices.  This 
Alternative  would  also  develop 
restaiu-ants,  a  passenger  ferry  service, 
and  a  waterfront  promenade  here.  On  12 
acres,  the  Alternative  would  build  144 
units  of  attached  waterfront  housing 
along  the  Oakland  Inner  Harbor. 

In  the  southern  part  of  the  North 
Waterfront  planning  area,  the  Reduced 
Density  Alternative  would  develop 
381,000  square  feet  of  space  for  light 
industrial  and  research  and 
development  activities.  On  eight  acres  at 
the  western  edge  of  this  planning  area, 
east  of  the  George  P.  Miller  Elementary 
School,  this  Alternative  would  develop 
an  alternative  education  high  school,  a 
regional  kitchen  facility,  a  parking  area, 
a  storage  area,  and  maintenance 
facilities  for  the  Alameda  Unified 
School  District. 

The  Reduced  Density  Alternative 
would  develop  the  Marina  planning 
area  as  a  commercial  marina.  It  would 
build  a  250-slip  marina  in  the  seaplane 
lagoon  to  accommodate  private  and 
public  vessels  and  facilities  for  a 
passenger  ferry  service  and  deep  draft 
yachts.  The  three  piers  in  the 
southeastern  part  of  this  planning  area 
would  be  used  to  accommodate  large 
cruise  ships  and  historic  vessels  such  as 
the  former  USS  Homet.  This  Alternative 
would  also  develop  about  115,000 
square  feet  of  space  for  light  industrial 
and  conunercial  marine  activities. 

In  the  northern  part  of  the  Marina 
planning  area,  the  Reduced  Density 
Alternative  would  develop  a  promenade 
and  a  civic  plaza.  Near  the  plaza,  this 
Alternative  would  develop  facilities  for 
civic  uses  such  as  offices,  a  cultiiral  arts 
center  or  theater,  and  recreational 
acrtivities.  It  would  build  a  hotel  and 
conference  center  on  four  acres  in  this 
part  of  the  base. 

On  32  acres  along  the  eastern  shore  of 
the  seaplane  lagoon,  this  Alternative 
would  build  about  192  residential  units 
composed  of  artists'  lofts,  low  to 
moderate  income  apartments,  and 
townhouses.  All  of  the  large  industrial 
buildings  in  this  planning  area  would  be 
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demolished  to  accommodate  the 
proposed  redevelopment. 

In  the  western  part  of  the  Northwest 
Territories  planning  area,  the  Reduced 
Density  Alternative  would  build  a  162- 
acre  links  golf  course,  a  clubhouse  on 
six  acres,  and  a  conference  center.  This 
Alternative  would  also  develop  a  29- 
acre  parking  along  the  shore  of  the 
Oakland  Inner  Harbor.  On  1 7  acres  in 
the  eastern  part  of  the  Northwest 
Territories,  it  would  develop  athletic 
fields  that  would  be  associated  with  the 
sports  complex  proposed  for  the  Civic 
Core  planning  area.  It  would  also 
reserve  58  acres  as  open  space. 

Environment  Impacts 

Navy  analyzed  the  direct,  indirect, 
and  cumulative  impacts  of  the  disposal 
and  reuse  of  this  Federal  property.  The 
EIS  addressed  impacts  of  the- Preferred 
Alternative,  the  Seaport  Alternative,  the 
Residential  Alternative,  the  Reduced 
Density  Alternative,  and  the  "No 
Action"  Alternative  for  each 
alternative's  effects  on  land  use,  visual 
resources,  socioeconomics,  public 
services,  utilities,  cultural  resources, 
biological  resources,  geology  and  soils, 
water  resources,  traffic  and  circulation, 
air  quality,  noise,  and  hazardous 
materials  and  waste.  This  Record  of 
Decision  focuses  on  the  impacts  that 
would  likely  result  from 
implementation  of  the  Reuse  Plan, 
identified  in  the  FEIS  as  the  Preferred 
Alternative. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  land  use. 
The  land  uses  proposed  in  the  Preferred 
Alternative  would  be  generally 
compatible  with  each  other  and  with 
adjacent  off-site  land  uses.  The 
development  of  a  recreational  vehicle 
park  adjacent  to  existing  residential  and 
recreational  uses  would  be  governed  by 
the  City  of  Alameda's  zoning  and  land 
use  ordinances. 

The  proposed  development  in  four 
planing  areas  (Civic  Core,  Main  Street 
Neighborhoods,  Marina,  and  Northwest 
Territories)  of  residential,  educational 
and  commercial  facilities  that  are  not 
related  to  maritime  activities  could  have 
a  significant  impact  on  land  use  if  these 
facilities  were  built  on  tidelands 
encumbered  by  a  public  trust 
established  by  California  law.  The 
Tidelands  Trust  mandates  that  public 
tidelands  and  submerged  lands  must  be 
used  for  the  benefit  of  the  people  of 
California  for  commerce,  navigation, 
fisheries  and  recreation.  The  proposed 
residential,  educational  and  general 
commercial  development  of  property  in 
these  planning  areas  would  not  be 
consistent  with  the  Trust's  restrictions. 


The  City  of  Alameda,  however,  could 
avoid  this  impact  by  entering  into  an 
agreement  with  the  California  State 
Lands  Commission  to  impose  public 
trust  restrictions  on  non-trust  lands  or 
by  making  monetary  contributions  to 
the  Kapiloff  Land  Bank  Fund  in 
exchange  for  the  removal  of  Tidelands 
Trust  restrictions  on  property  in  these 
planning  areas.  The  Kapiloff  Land  Bank 
Fund  is  a  mitigation  fund  administered 
by  the  State  Lands  Commission. 

The  Preferred  Alternative  would  have 
several  impacts  on  visual  resources.  The 
development  of  light  industrial  facilities 
in  the  Northwest  "Territories  planning 
area  could  decrease  the  visual  quality  of 
this  part  of  the  Air  Station  from  vantage 
point  in  Alameda  and  Oakland. 
However,  the  demolition  of  warehouses 
and  the  elimination  of  open  storage 
areas  in  the  North  Waterfront  planning 
area  would  improve  views  of  the  base 
from  the  City  of  Oakland's  Jack  London 
Square  and  from  the  Oakland  Ferry 
Terminal  located  across  the  Oakland 
Inner  Harbor.  The  proposed  golf  course 
and  park  in  the  Northwest  Territories 
planning  area  would  also  enhance  views 
of  the  former  Air  Station  from  the 
Oakland  side  of  the  Inner  Harbor. 
Additionally,  the  Preferred  Alternative 
provides  public  access  to  the  Northwest 
Territories  and  Marina  planning  areas 
that  will  introduce  new  opportunities  to 
view  San  Francisco  Bay  and  the 
Oakland  Inner  Harbor. 

The  Preferred  Alternative  would  not 
have  an  adverse  impact  on  the 
socioeconomics  of  the  siUTounding  area. 
In  the  full  buildout  year  of  2020,  there 
would  be  2,378  residential  units  on  the 
NAS  Alameda  and  Alameda  Annex 
properties.  This  would  constitute  about 
two  percent  of  the  projected  housing 
increase  in  Alameda  Coimty.  By  the 
same  year,  implementation  of  the 
Preferred  Alternative  would  increase  the 
number  of  Alameda  County  residents  by 
19,400  persons.  This  would  constitute 
only  seven  percent  of  the  County's  total 
projected  population  growth. 

By  the  year  2020,  this  Alternative 
would  create  18,978  jobs,  which 
constitutes  about  seven  percent  of  the 
projected  job  growth  for  Alameda 
County.  The  Preferred  Alternative 
would  have  a  greater  impact  on  the  City 
of  Alameda,  because  the  number  of  new 
jobs  constitutes  about  84  percent  of  the 
City's  projected  job  growth. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  schools.  By 
the  year  2020,  the  Preferred  Alternative 
would  generate  an  increase  of  1,103 
school  age  children  living  in  the  area. 
The  new  elementary  school  to  be  built 
under  the  Reuse  Plan  would  have  a  500- 
student  capacity  and  would  be  funded 


by  impact  fees,  property  taxes,  and  other 
taxes  generated  by  the  reuse  of  NAS 
Alameda  and  the  Alameda  Annex. 

The  proposed  redevelopment  of  NAS 
Alameda  and  the  Alameda  Annex 
would  increase  the  demand  for  policy, 
fire,  and  ambulance  services  with  the 
resultant  requirements  for  increased 
staffing,  equipment,  and  an  additional 
fire  station.  These  additional  City 
services  would  be  funded  by  a  variety 
of  soiuces  such  as  impact  fees,  special 
taxes  and  other  public  revenues. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  utilities. 
The  Reuse  Plan's  projected  demands  for 
potable  water  and  wastewater  treatment 
would  be  less  than  the  demands 
generated  by  Navy's  historical  usage. 

Implementation  of  the  Preferred 
Alternative  would  reduce  the  amount  of 
impervious  surface  on  the  property- 
Consequently,  the  eunoimt  of  storm  water 
would  also  decrease. 

The  amount  of  solid  waste  generated 
by  the  Preferred  Alternative  would 
increase  during  demolition  and 
construction  activities  but  would 
remain  within  the  maximum  daily 
capacity  of  the  landfill  that  the  City  of 
Alameda  uses.  It  would  decrease  over 
time  as  demolition  and  construction 
were  completed.  The  City  can  remain  in 
compliance  with  California  and 
Alameda  County  waste  diversion 
requirements  by  developing  a  solid 
waste  management  program  that 
maximizes  reuse  and  recycling  of  solid 
waste. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  cultiu^ 
resoiut:es.  Pursuant  to  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966,  16  U.S.C.  470f  (1994),  Navy 
performed  cultural  resource  surveys  of 
NAS  Alameda  and  the  Alemeda  Annex. 
In  1992,  Navy  determined  that  while 
there  were  no  individual  buildings  or 
structures  at  NAS  Aleuneda  that 
qualified  for  Usting  on  the  National 
Register  of  Historic  Places,  an  area  in 
the  center  of  the  case  containing  38 
buildings  and  structures  qualified  for 
Usting  as  an  historic  district.  In  a  letter 
dated  September  23,  1992,  the 
California  State  Historic  Preservation 
Officer  (SHPO)  concurred  with  Navy's 
determination. 

In  1997,  Navy  and  the  United  States 
Army  Corps  of  Engineers  determined 
that  the  Air  Station's  south  jetty  on  the 
Oakland  Inner  Harbor  was  also  eligible 
for  listing  on  the  National  Register.  In  a 
letter  dated  October  15,  1997,  the  SHPO 
concurred  that  the  south  jetty  is  eligible 
for  listing  on  the  National  Register  as 
part  of  the  Oakland  Inner  Harbor  Jetties 
and  Federal  Channel  Historic  District. 
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provide  it  with  the  protection  afforded 
such  properties. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  biological 
resources.  In  a  letter  dated  October  3, 
1997,  Navy  requested  formal 
consultation  with  the  United  States  Fish 
and  Wildlife  Service  pursuant  to 
Section  7  of  the  Endangered  Species  Act 
of  1973,  16  U.S.C.  1536  (1994).  hi  a 
letter  dated  March  22,  1999,  the  Fish 
and  Wildlife  Service  set  forth  its 
biological  opinion  that  the  disposal  and 
reuse  of  NAS  Alameda  and  the  Alameda 
Annex  are  not  likely  to  jeopardize  the 
continued  existence  of  the  Federally- 
listed  endangered  California  least  tern 
or  the  endangered  California  brown 
pelican.  The  Service  also  concluded  that 
since  no  critical  habitat  has  been 
designated  for  either  species  on  those 
parts  of  NAS  Alameda  and  the  Alameda 
Annex  that  lie  outside  the  proposed 
Alameda  National  Wildlife  Refuge,  none 
will  be  adversely  modified  or  destroyed. 
The  Service,  however,  conditioned  its 
opinion  on  the  implementation  of 
reasonable  and  prudent  measures  to 
minimize  incidental  take  of  these 
species.  These  measures  would  protect 
the  species  and  their  critical  habitat 
within  the  proposed  Refuge  ft'om 
intrusion  or  other  dangers  originating 
outside  the  Refuge.  Navy,  the  City  of 
Alameda,  and  entities  that  may  acquire 
property  at  NAS  Alameda  and  the 
Alameda  Annex  will  be  boimd  by  this 
requirement.  To  fulfill  its  obligation, 
Navy  will  ensiu-e  that  notifications, 
covenants,  restrictions,  and  agreements 
to  protect  Federally-listed  endangered 
or  threatened  species  are  in  place  when 
the  property  is  conveyed. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  geology 
and  soils.  The  NAS  Alameda  and 
Alameda  Annex  properties  are  located 
in  a  highly  active  seismic  region  and 
consist  of  a  fill  placed  over  submerged 
land  or  tidal  flats.  Thus,  the  property 
has  a  high  potential  for  liquefaction, 
differential  settlement,  and  dike  failure. 
As  a  result,  it  will  be  necessary  for 
developers  to  prepare  a  soils  and 
geology  report  before  the  City  of 
Alameda  can  issue  grading  and  building 
permits.  The  City  will  require 
developers  to  take  account  of  the 
conclusions  of  the  soils  and  geology 
report  and  apply  the  standeirds  of  the 
California  Building  Code,  the  Alameda 
Building  Code,  and  the  Uniform 
Building  Code  to  the  design  and 
construction  of  buildings  on  the  former 
Air  Station  and  Annex. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  the  quality 
of  surface  water.  The  waters  of  San 
Francisco  Bay,  the  Oakland  Inner 


Harbor,  and  the  Seaplane  Lagoon  would 
not  be  significantly  affected  by  the 
proposed  grading  and  construction  if 
standard  soil  erosion  and  sedimentation 
control  measures  required  by  existing 
laws  and  regulations  were  implemented. 

Stormwater  discharge  ft'om  the 
proposed  light  industrid  activities, 
marina,  parking  areas,  golf  course,  and 
routine  operations  and  maintenance  in 
developed  areas  (such  as  the  application 
of  herbicides  and  pesticides)  could  enter 
and  contaminate  local  water. 
Stormwater  must  be  managed  in 
accordance  with  Federal,  State,  and 
local  laws  and  regulations,  and  the 
acquiring  entities  will  be  responsible  for 
building  adequate  drainage  facilities. 

Certain  areas  at  NAS  Alameda  and  the 
Alameda  Axmex  could  be  subject  to 
flooding  bom  high  tides,  backed  up 
stormwater  runoff,  a  tidal  wave,  and 
rising  sea  level.  The  City  of  Alameda's 
General  Plan,  dated  February  5, 1991, 
contains  a  guiding  policy  regarding 
flooding,  designated  8.3.b,  which  states 
that  structures  to  be  located  in 
floodplains  subject  to  100-year  floods 
should  have  adequate  protection  from 
floods.  Additionally,  in  accordance  with 
Executive  Order  11988,  Floodplain 
Management,  3  CFR  117  (1978),  Navy 
will  place  a  notice  in  the  conveyance 
docimient  that  describes  those  uses  that 
are  restricted  under  Federal,  State,  and 
loced  floodplain  regulations.  ^, 

The  Preferred  Alternative  should  have 
significant  impacts  on  traffic  and 
circulation.  By  the  year  2020,  this 
Alternative  would  generate  about  90,530 
average  daily  trips  compared  with 
29,000  average  daily  trips  that  were 
associated  with  Navy's  use  of  the 
property.  The  traffic  generated  by  the 
Reuse  Plan  would  cause  substantial 
delays  during  peak  commuting  hours  at 
four  intersections  in  the  City  of 
Alameda  and  at  three  intersections  in 
the  City  of  Oakland.  Traffic  congestion 
would  increase  significantly  along  two 
freeway  segments  and  on  one  local 
roadway.  During  peak  commuting 
hours,  traffic  congestion  would  also 
increase  significantly  on  State  Route  260 
at  the  Webster  and  Posey  Tubes. 

The  Preferred  Alternative  would  also 
generate  an  increase  in  traffic  on  the 
former  Air  Station  and  Annex 
properties.  The  Reuse  Plan  would 
improve  existing  roadways  on  the  base 
and  build  additional  roadways  to 
accommodate  the  increased  traffic  there. 
The  Preferred  Alternative  would  have 
a  significant  impact  on  air  quality. 
Carbon  monoxide  emissions  from  traffic 
generated  by  the  Reuse  Plan  would 
exceed  Federal  and  State  air  quality 
standards  at  two  intersections.  Tinker 
Avenue  and  Webster  Street  in  the  City 
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of  Alameda  and  Harrison  Street  and 
Seventh  Street  in  the  City  of  Oakland. 

Section  176(c)  of  the  Clean  Air  Act,  42 
U.S.C.  7506  (1994),  requires  Federal 
agencies  to  review  their  proposed 
activities  to  ensure  that  these  activities 
do  not  hamper  local  efforts  to  control  air 
pollution.  Section  176(c)  prohibits 
Federal  agencies  from  conducting 
activities  in  air  quality  areas  such  as  the 
San  Francisco  Bay  Area  that  do  not  meet 
one  or  more  of  the  national  standards 
for  ambient  air  quality,  unless  the 
proposed  activities  conform  to  an 
approved  implementation  plan.  The 
United  States  Enviroimiental  Protection 
Agency  regulations  implementing 
Section  176(c)  recognize  certain 
categorically  exempt  activities. 
Conveyance  of  title  to  real  property  and 
certain  leases  are  categorically  exempt  • 
activities.  40  CFR  §  93.153(c)(2)  (xiv) 
and  (xix).  Therefore,  the  disposal  of 
NAS  Alameda  and  the  Alameda  Annex 
will  not  require  Navy  to  conduct  a 
conformity  determination. 

Navy  holds  Bay  Area  Air  Quality 
Management  District  (BAAQMD)  air 
emission  reduction  credits  (ERCs)  for 
stationary  air  emission  sources  such  as 
boilers  and  furnaces,  paint  spray  booths, 
fuel  storage  facilities,  and  jet  engine  test 
cells  that  historically  generated  air 
emissions  at  NAS  Alameda.  These 
annual  ERCs  include  52.4  tons  of 
precursor  organic  compounds,  29.9  tons 
of  nitrogen  oxides,  61  tons  of  non- 
precursor  organic  compounds,  6.5  tons 
of  particulate  matter  (PMlO),  25.3  tons 
of  carbon  monoxide,  and  3.1  tons  of 
sulfur  oxides. 

The  BAAQMD  Emissions  Bank  credits 
can  be  withdrawn  to  offset  air  emissions 
from  new  stationary  sources.  Navy  has 
allocated  to  ARRA  credits  for  30  tons  of 
precursor  organic  compounds  to 
support  interim  leasing  requirements 
and  redevelopment  of  the  base.  Navy 
will  retain  credits  for  15.9  tons  of 
precursor  organic  compounds  and  29.9 
tons  of  nitrogen  oxides  to  meet  any 
future  permit  requirements  for 
Department  of  Defense  facilities  and 
activities.  If  there  are  no  future 
Department  of  Defense  needs,  the 
credits  will  be  reallocated.  The 
remaining  credits  for  precursor  organic 
compounds  were  previously  applied  to 
permitted  Navy  stationary  sources  that 
were  either  demolished  or  moved  to 
another  base  and  are  no  longer  available 
for  future  allocation. 

There  were  mobile  source  emissions 
at  NAS  Alameda  and  the  Alameda 
Annex  associated  with  sources  such  as 
motor  vehicles  and  aircraft  and  ship 
operations.  These  mobile  emission 
sources  annually  produced  about  169 
tons  of  reactive  organic  compounds,  182 


tons  of  nitrogen  oxides,  859  tons  of 
carbon  monoxide,  ten  tons  of  sulfur 
oxides,  and  30  tons  of  particulate  matter 
(PMIO). 

The  mobile  source  emission 
reductions  resulting  from  the  closure  of 
NAS  Alameda  and  the  Alameda  Annex 
can  be  applied  to  offset  emissions  from 
other  Federal  mobile  sources  in  the  area 
to  satisfy  Clean  Air  Act  conformity 
requirements.  Navy  will  retain  these 
mobile  source  emission  offsets  to  meet 
future  Clean  Air  Act  conformity 
requirements. 

The  Preferred  Alternative  would  not 
have  a  significant  impact  on  noise. 
Exposure  to  noise  from  aircraft 
operations  would  be  eliminated, 
because  there  would  no  longer  be  any 
aircraft  operations  on  the  property. 
Ambient  noise  levels  would  not  change 
substantially  as  a  result  of  the  increased 
vehicular  traffic.  Noise  levels  in  the 
vicinity  of  NAS  Alameda  and  the 
Alameda  Annex  are  typical  of  an  urban 
neighborhood  and  are  already  high. 
Noise  arising  out  of  demolition  and 
construction  activities  would  be 
governed  by  the  City  of  Alameda's  noise 
ordinance. 

Hazardous  materials  and  hazardous 
waste  that  may  be  used  and  generated 
by  the  Preferred  Alternative  would  not 
cause  any  significant  adverse  impacts. 
The  quantity  of  hazardous  materials 
used,  stored,  and  disposed  of  and  the 
quantity  of  hazardous  waste  generated 
on  the  properties  would  be  less  under 
the  Preferred  Alternative  than  during 
Navy's  use  of  NAS  Alameda  and  the 
Alameda  Armex.  Hazardous  materials 
used  and  hazardous  waste  generated  by 
the  Reuse  Plan  will  be  managed  in 
accordance  with  Federal  and  State  laws 
and  regulations. 

Implementation  of  the  Preferred 
Alternative  would  not  have  an  impact 
on  pubhc  health  and  safety.  Navy  will 
inform  futvu-e  property  owners  about  the 
enviromnental  condition  of  the  property 
and  may,  when  appropriate,  include 
restrictions,  notifications,  or  covenants 
in  deeds  to  ensure  the  protection  of 
human  health  and  the  environment  in 
light  of  the  intended  use  of  the  property. 

Executive  Order  12898,  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,  3  CFR  859 
(1995)  requires  that  Navy  determine 
whether  any  low  income  and  minority 
populations  will  experience 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
from  the  proposed  action.  Navy 
analyzed  the  impacts  on  low  income 
and  minority  populations  pursuant  to 
Executive  Order  12898.  The  FEIS 
addressed  the  potential  enviroimiental. 


social,  and  economic  impacts  associated 
with  the  disposal  of  NAS  Alameda  and 
the  Alameda  Aimex  and  reuse  of  the 
properties  under  the  various  proposed 
alternatives.  Minority  and  low  income 
populations  residing  within  the  region 
would  not  be  disproportionately 
affected.  Indeed,  the  employment 
opportimities,  housing,  and  recreational 
resources  generated  by  the  Reuse  Plan 
would  have  beneficial  effects. 

Navy  also  analyzed  the  impacts  on 
children  pursuant  to  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  and  Safety  Risks, 
3  CFR  198  (1998).  Under  the  Preferred 
Alternative,  the  largest  concentration  of 
children  would  be  present  in  the 
residential,  educational,  and 
recreational  areas.  The  Preferred 
Alternative  would  not  pose  any 
disproportionate  environmental  health 
or  safety  risks  to  children. 

Mitigation 

Implementation  of  Navy's  decision  to 
dispose  of  NAS  Alameda  and  the 
Alameda  Annex  does  not  require  Navy 
to  implement  any  mitigation  measures. 
Navy  will  take  certain  actions  to 
implement  existing  agreements  and 
regulations.  These  actions  were  treated 
in  the  FEIS  as  agreements  or  regulatory 
requirements  rather  than  as  mitigation. 
Before  conveying  any  property  at  NAS 
Alameda,  navy  will  nominate  the  NAS 
Alameda  Historic  District  for  listing  on 
the  National  Register  of  Historic  Places. 

The  FEIS  identified  and  discussed 
those  actions  that  will  be  necessary  to 
mitigate  the  impacts  associated  with  the 
reuse  and  redevelopment  of  NAS 
Alameda  and  the  Alameda  Annex.  The 
acquiring  entities,  imder  the  direction  of 
Federal,  State,  and  local  agencies  with 
regulatory  authority  over  protected 
resources,  will  be  responsible  for 
implementing  necessary  mitigation 
measures. 

Comments  Received  on  the  FEIS 

Navy  received  comments  on  the  FEIS 
from  two  State  agencies,  three  local 
government  agencies,  three  private 
organizations,  and  one  person.  The  State 
agencies  were  the  Governor's  Office  of 
Planning  and  Research  and  the 
Department  of  Parks  and  Recreation's 
Office  of  Historic  Preservation.  The 
local  agencies  were  the  City  of  Oakland, 
the  Port  of  Oakland,  and  the  East  Bay 
Municipal  Utility  District.  The  private 
organizations  were  the  Golden  Gate 
Audubon  Society',  the  San  Francisco 
Bay  Chapter  of  the  Sierra  Club,  and  Arc 
Ecology.  These  comments  concerned 
issues  already  discussed  in  the  FEIS  and 
do  not  require  further  clarification. 
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Regulations  Cover  ding  the  Disposal 
Decision 

Since  the  propos  ed  action 
contemplates  the  disposal  of  NAS 
Alameda  under  th«  Defense  Base 
Closure  and  Realig  nment  Act  of  1990 
(DBCRA).  Public  Liw  101-510, 10 
U.S.C.  2687  note  (:  994),  Navy's  decision 
was  based  upon  th  3  environmental 
analysis  in  the  FEl  >  and  application  of 
the  standards  set  f(  irth  in  the  DBCRA, 
the  Federal  Proper  v  Management 
Regulations  (FPMF  j,  41  CFR  part  101- 
47,  and  the  Departi  nent  of  Defense  Rule 
on  Revitalizing  Bai  e  Closure 
Communities  and  i  Community 
Assistance  (DoD  Rile),  32  CFR  parts  174 
and  175.  Navy's  decision  to  dispose  of 
the  Alameda  Anne  <  was  based  upon  the 
environmental  ana  lysis  in  the  FEIS  and 
Section  2834(b)  of  Public  Law  102-484. 
as  amended  by  Sec  tion  2833  of  Public 
Law  103-160.  Section  2821  of  Public 
Law  103-337,  and  Section  2867  of 
Public  Law  104-1(  6. 

Section  104^7.;  103-1  of  the  FPMR 
requires  that  dispc  sal  of  Federal 
property  benefit  th  e  Federal 
Government  and  c  institute  the  "highest 
and  best  use"  of  the  property.  Section 
101-47.4909  of  th(  FPMR  defines  the 
"highest  and  best  use"  as  that  use  to 
which  a  property  c  an  be  put  that 
produces  the  high<  ist  monetary  retiun 
from  the  property,  promotes  its 
maximum  value,  or  serves  a  public  or 
institutional  purpc  se.  The  "highest  and 
best  use"  determir  ation  must  be  based 
upon  the  property  s  economic  potential, 
qualitative  values  nherent  in  the 
property,  and  utili  i^ation  factors 
affecting  land  use  mch  as  zoning, 
physical  character  sties,  other  private 
and  public  uses  in  the  vicinity, 
neighboring  improvements,  utility 
services,  access,  re  ads,  location,  and 
environmental  anc  historical 
considerations. 

After  Federal  pr  jperty  has  been 
conveyed  to  non-Federal  entities,  the 
property  is  subject  to  local  and  land  use 
regulations,  incluc  ing  zoning  and 
subdivision  regulations,  and  building 
codes.  Unless  expressly  authorized  by 
statute,  the  dispos  ng  Federal  agency 
cannot  restrict  the  future  use  of  surplus 
Government  property.  As  a  result,  the 
local  community  (xercises  substantial 
control  over  futum  use  of  the  property. 
For  this  reason,  lo  :al  land  use  plans  and 
zoning  affect  detei  mination  of  the 
"highest  and  best  ase"  of  surplus 
Government  propiirty. 

The  DBCRA  din  (Cted  the 
Administrator  of  t  le  General  Services 
Administration  (QSA)  to  delegate  to  the 
Secretary  of  Defenjse  authority  to 
transfer  and  dispc  se  of  base  closure 


property.  Section  2905(b)  of  the  DBCRA 
directs  the  Secretary  of  Defense  to 
exercise  this  authority  in  accordance 
with  GSA's  property  disposal 
regulations,  set  forth  in  Part  101-47  of 
the  FPMR.  By  letter  dated  December  20, 
1991,  the  Secretary  of  Defense  delegated 
the  authority  to  transfer  and  dispose  of 
base  closure  property  closed  under  the 
DBCRA  to  the  Secretaries  of  the  Military 
Departments.  Under  this  delegation  of 
authority,  the  Secretary  of  the  navy 
must  follow  FPMR  procedures  for 
screening  and  disposing  of  real  property 
when  implementing  base  closures.  Only 
where  Congress  has  expressly  provided 
additional  authority  for  disposing  of 
base  closiore  property,  e.g.,  the  economic 
development  conveyance  authority 
established  in  1993  by  Section 
2905(b)(4)  of  the  DBCRA  or  the 
authority  provided  in  Section  2867  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1996,  Public  Law  104- 
106,  may  Navy  apply  disposal 
procedures  other  than  those  in  the 
FPMR. 

In  Section  2901  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  PubUc  Law  103-160, 
Congress  recognized  the  economic 
hardship  occasioned  by  base  closure, 
the  Federal  interest  in  facilitating 
economic  recovery  of  base  closure 
communities,  and  the  need  to  identify 
and  implement  reuse  and 
redevelopment  of  property  at  closing 
installations.  In  Section  2903(c)  of 
Public  Law  103-160,  Congress  directed 
the  Military  Departments  to  consider 
each  base  closure  community's 
economic  needs  and  priorities  in  the 
property  disposal  process.  Under 
Section  2905(b)(2)(E)  of  the  DBCRA, 
Navy  must  consult  with  local 
communities  before  it  disposes  of  base 
closure  property  and  must  consider 
local  plans  developed  for  reuse  and 
redevelopment  of  the  surplus  Federal 
property. 

The  Department  of  Defense's  goal,  as 
set  forth  in  Section  174.4  of  the  DoD 
Rule,  is  to  help  base  closure 
communities  achieve  rapid  economic 
recovery  through  expeditious  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
market  conditions  and  locally 
developed  reuse  plans.  Thus,  the 
Department  has  adopted  a  consultative 
approach  with  each  commimity  to 
ensure  that  property  disposal  decisions 
consider  the  LRA's  reuse  plan  and 
encourage  job  creation.  As  a  part  of  this 
cooperative  approach,  the  base  closure 
community's  interests,  as  reflected  in  its 
zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  the 


environmental  analysis  for  property 
disposal.  Furthermore,  Section 
175.7(d)(3)  of  the  DoD  Rule  provides 
that  the  LRA's  plan  generally  will  be 
used  as  the  basis  for  the  proposed 
disposal  action. 

"rhe  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  484  (1994),  as  implemented  by 
the  FPMR,  identifies  several 
mechanisms  for  disposing  of  surplus 
base  closure  property:  by  public  benefit 
conveyance  (FPMR  Sec.  101-47.303-2); 
by  negotiated  sale  (FPMR  Sec.  101- 
47.304-9);  and  by  competitive  sale 
(FPMR  Sec.  101-47.304-7). 
Additionally,  in  Section  2905(b)(4),  the 
DBCRA  established  economic 
development  conveyances  as  a  means  of 
disposing  of  surplus  base  closure 
property.  The  selection  of  any  particular 
method  of  conveyance  merely 
implements  the  Federal  agency's 
decision  to  dispose  of  the  property. 
Decisions  concerning  whether  to 
undertake  a  public  benefit  conveyance 
or  an  economic  development 
conveyance,  or  to  sell  property  by 
negotiation  or  by  competitive  bid,  are 
left  to  the  Federal  agency's  discretion. 
Selecting  a  method  of  disposal 
implicates  a  broad  range  of  factors  and 
rests  solely  within  the  Secretary  of  the 
Navy's  discretion. 

Conclusion 

The  LRA's  proposed  reuse  of  NAS 
Alameda,  reflected  in  the  Reuse  Plan,  is 
consistent  with  the  requirements  of  the 
FPMR  and  Section  174.4  of  the  DoD 
Rule.  The  LRA  has  determined  in  its 
Reuse  Plan  that  the  property  should  be 
used  for  various  purposes  including 
residential,  educational,  industrial, 
commercial,  and  park  and  recreational 
activities.  The  property's  location, 
physical  characteristics,  and  existing 
infrastructure  as  well  as  the  current  uses 
of  adjacent  property  make  it  appropriate 
for  the  proposed  uses. 

The  proposed  reuse  of  NAS  Alameda 
responds  to  local  economic  conditions, 
promotes  rapid  economic  recovery  from 
the  impact  of  the  closure  of  the  base, 
and  its  consistent  with  President 
Clinton's  Five-Part  Plan  For  Revitalizing 
Base  Closure  Communities,  which 
emphasizes  local  economic 
redevelopment  and  creation  of  new  jobs 
as  the  means  to  revitalize  these 
communities.  32  CFR  parts  174  and  175, 
59  FR  16123  (1994). 

Although  the  "No  Action"  Alternative 
has  less  potential  for  causing  adverse 
envfronmental  impacts,  this  Alternative 
would  not  take  advantage  of  the 
locations,  physical  characteristics,  and 
infrastructure  of  the  Air  Station  and 
Annex  or  the  current  uses  of  adjacent 
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property.  Additionally,  it  would  not 
foster  local  economic  redevelopment  of 
the  base. 

The  acquiring  entities,  under  the 
direction  of  Federal,  State,  and  local 
agencies  with  regulatory  authority  over 
protected  resources,  will  be  responsible 
for  adopting  practicable  means  to  avoid 
or  minimize  environmental  harm  that 
may  result  form  implementing  the 
Reuse  Plan. 

Accordingly,  Navy  will  dispose  of  the 
surplus  Federal  property  at  NAS 
Alameda  in  a  manner  that  is  consistent 
with  the  Alameda  Reuse  and 
Redevelopment  Authority's  Reuse  Plan 
for  the  property.  Navy  plans  to  dispose 
of  the  Federal  property  at  the  Alameda 
Annex  under  the  authority  of  Section 
2867  of  Public  Law  104-106. 

Dated:  February  29,  2000. 
William  J.  Cassidy,  Jr., 
Deputy  Assistant  Secretary  of  the  Navy 
(Conversion  And  Redevelopment). 
[PR  Doc.  00-5824  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  3510-FF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  CNO  Executive  Panel  is 
to  conduct  the  final  briefing  of  the 
Technology  Hedging  Strategies  Task 
Force  to  the  Chief  of  Naval  Operations. 
This  meeting  will  consist  of  discussions 
relating  to  proposed  Navy  Technology 
Hedging  Strategies. 
DATES:  The  meeting  will  be  held  on 
March  23,  2000  from  10:30  am  to  11:30 
am. 

ADDRESSES:  The  meeting  will  be  held  at 
the  office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon, 
Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Christopher  Agan,  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Suite  601,  Alexandria,  Virginia  22302- 
0268,(703)681-6205. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 


public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b{c)(l)  of 
title  5,  United  States  Code. 

Dated:  February  29,  2000. 
J.  L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  Federal  Register  Liaison 
Officer. 
[FR  Doc.  00-5700  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  3810-FF-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  CNO  Executive  Panel  is 
to  conduct  the  final  briefing  of  the 
Warfare  in  the  Information  Age  Task 
Force  to  the  Chief  of  Naval  Operations. 
This  meeting  will  consist  of  discussions 
relating  to  proposed  Navy  strategies  for 
warfare  in  the  Information  Age. 

DATES:  The  meeting  will  be  held  on 
March  22,  2000  from  10  a.m.  to  11  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon, 
Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Christopher  Agan,  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Suite  601,  Alexandria,  Virginia  22302- 
0268,  (703)  681-6205. 

SUPPLEMENTARY  INFORMATION:  Piu^uant 

to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  classified 
information  that  is  specificeilly 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

Dated:  February  29,  2000., 
J.  L.  Roth, 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps.  Federal  Register  Liaison 
Officer. 
[FR  Doc.  00-5701  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  3810-FF-U 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provision  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below. 

TIME  AND  DATE  OF  MEETING:  6:00  p.m., 
April  5,  2000. 

PLACE:  American  Museiuu  of  Science 
and  Energy  (AMSE),  Lecture  Room,  300 
South  Tulane,  Avenue,  Oak  Ridge,  TN 
37830. 

STATUS:  Open.  While  the  Sunshine  Act 
does  not  require  that  the  scheduled 
discussion  be  conducted  in  a  meeting, 
the  Board  has  determined  that  an  open 
meeting  in  this  specific  case  furthers  the 
public  interests  underlying  both  the 
Sunshine  Act  and  the  Board's  enabling 
legislation. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
is  visiting  the  Oak  Ridge  Y-12  Plant  as 
a  part  of  its  oversight  of  the  Department 
of  Energy's  (DOE)  defense  nuclear 
facility  safety  management  program. 
The  Board's  enabling  legislation 
requires  health  and  safety  oversight 
encompassing  design,  construction, 
operation  and  decommissioning 
activities. 

The  Board  wishes  also  to  avail  itself 
of  the  opportunity  of  this  visit  to  meet 
with  the  stakeholders  and  local 
members  of  the  public.  The  session  is 
intended  to  be  informal  and  to  provide 
an  opportunity  for  members  of  the 
public,  DOE,  and  its  contractor 
employees  or  their  representatives  to 
comment  on  or  provide  information 
directly  to  the  Board  regarding  matters 
affecting  health  or  safety  at  Oak  Ridge. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004,  (800)  788-^016. 
This  is  a  toll-free  number. 

Dated:  March  6,  2000. 
John  T.  Conway, 

Chairman. 

[FR  Doc.  00-5862  Filed  3-6-00;  5:00  pm] 
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DEPARTMENT  OF 


Energy  Informatio  i  Administration 


Agency  Informatiqn 
Activities: 
Comment  Requesi 


Coliection 
Proposed  Coiiection; 


agency:  Energy  Inl  ormation 
Administration.  DOE 

ACTION:  Agency  inf  jrmation 
activities:  Propose( 
request. 


(EI\) 


tie '. 


SUMMARY:  The  Ene^ 
Administration 
comments  on  the 
clearance  with  no 
EIA-800-804.  807 
819M.  and  820  of 
Supply  Reporting 
DATES:  Written 
submitted  on  or  be 
you  anticipate  di 
comments  within 
the  person  listed 
possible. 

ADDRESSES:  Send 
Stefanie  Palumbo, 
Administration 
Building,  U.S 
Washington.  D.C. 
(202) 586-6866.  b\ 
stefanie.  palumbo®  b 
FAX  (202)  586-58^  6 


Information 
is  soliciting 
oposed  three-year 
(  hanges  to  the  forms 
810-814.816.817, 
EIA's  Petroleum 
System, 
coriments  must  be 
ore  May  8,  2000.  If 
ff^ulty  in  submitting 
period,  contact 
b^low  as  soon  as 


c  Dmments  to  Ms. 
energy  Information 
~,  Forrestal 
Depkrtment  of  Energy, 
i  0585  or  by  phone  at 
e-mail 
iia.doe.gov,  or  by 


FOR  FURTHER 

Requests  for 
copies  of  the  forms 
should  be  directed 
at  the  address  listeti 
SUPPLEMENTARY  INI^RMATION 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comiients 

I.  Background 


The  Federal 
Act  of  1974  (Pub 
U.S.C.  761  et  seq.) 
of  Energy 
95-91,42  U.S.C. 
the  Energy  Informal 
(EIA)  to  carry  out 
comprehensive, 
information 
collects,  evaluates 
and  disseminates 


tie 


resource  resCTves 
technology,  and 
statistical  informal 
is  used  to  assess 
resources  to  meet 
domestic  demands 
The  EIA,  as  part 
with  the  Paperwo: 
1995  (Pub.  L.  104- 
35),  provides  the 
other  Federal 
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collection 
collection;  comment 


INFOR  MATION  CONTACT: 

additional  information  or 
and  instructions 
to  Stefanie  Palumbo 
above. 


7  [01 


and 


Ene^y  Administration 
No.  93-275,  15 
md  the  Department 
Organizj  tion  Act  (Pub.  L.  No. 
et  seq.)  require 
ion  Administration 
centralized, 
unified  energy 
program.  This  program 

assembles,  analyzes, 
ihformation  on  energy 
jroduction,  demand, 
related  economic  and 
ion.  This  information 
adequacy  of  energy 
1  lear  and  longer  term 


r  c 


of  its  effort  to  comply 

Reduction  Act  of 
13.  44  U.S.C.  Chapter 
g  Bneral  public  and 
with 


agen  ::ies 


opportunities  to  conmient  on  collections 
of  energy  information  conducted  by  or 
in  conjimction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  the  collections  imder  Section 
3507(h)  of  the  Paperwork  Reduction  Act 
of  1995. 

The  Petroleum  Supply  Reporting 
System  collects  data  necessary  for 
determining  the  supply  and  disposition 
of  crude  oil,  finished  petroleum 
products,  and  natural  gas  liquids.  These 
data  are  published  by  the  Energy 
Information  Administration  in  the 
Weekly  Petroleum  Status  Report, 
Petroleum  Supply  Monthly,  and  the 
Petroleum  Supply  Annual.  Respondents 
to  the  surveys  are  producers  of 
oxygenates,  operators  of  petroleum 
refining  facilities,  blending  plants,  bulk 
terminals,  crude  oil  and  product 
pipelines,  natural  gas  plant  facilities, 
tanker  and  barge  operators,  and  oil 
importers. 

n.  Current  Actions 

The  Energy  Information 
Administration  requests  a  three-year 
extension  with  no  changes  to  the 
existing  Petroleum  Supply  Reporting 
System  survey  collection  forms. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 
Please  indicate  to  which  form(s)  yoiu- 
conunents  apply. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  need  clarification? 

B.  Can  the  information  be  submitted 
by  the  due  date? 


C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  as 
follows.  The  EIA  allows  for  respondents 
to  report  manually  or  by  using  the  PC 
Electronic  Data  Reporting  Option 
(PEDRO)  for  all  forms  excluding  the 
EIA-807,  EIA-819M,  and  the  EIA-820. 
EIA  believes  that  reporting  by  using 
PEDRO  takes  less  time  than  manual 
reporting.  Estimated  public  reporting 
burden  for  the  collections  that  utilize: 

PEDRO  Submission: 

— EIA-800,  1  hour 

— EIA-801,  30  minutes 

— EIA-802,  30  minutes 

— EIA-803, 15  minutes 

— EIA-804,  1  hour 

— EIA-810,  2  hours 

—EIA-81 1,1  hour 

— EIA-812, 1  hoiu-  30  minutes 

—EIA-81 3,  45  minutes 

— EIA-814,  1  hour  15  minutes 

— EIA-816,  30  minutes 

—EIA-81 7,  1  hour. 

The  public  reporting  burden  for  the 
average  report  prepared: 

Manual  Submission 

— EIA-800,  1  hoiu- 15  minutes 

— EIA-801,  45  minutes 

— EIA-802,  45  minutes 

—EIA-803,  30  minutes 

— EIA-804,  1  hour  15  minutes 

— ELA-807,  1  hour  for  weekly  reports 

from  October  through  March,  and  30 

minutes  for  monthly  reports  from 

April  through  September 
— EIA-810,  3  hoiu-s  45  minutes 
— EIA-81 1,  1  hour  45  minutes 
— EIA-812,  2  hours  15  minutes 
—EIA-81 3, 1  hour  30  minutes 
—EIA-814,  2  hours 
— EIA-8 16.45  minutes 
— ELA-817,  1  hour  45  minutes 
— EIA-8 19M,  30  minutes 
—EIA-820,  2  hours. 

The  estimated  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose  and  provide  the  information. 
Please  comment  on  the  accuracy  of  the 
estimate. 

D.  The  agency  estimates  that  the  only 
costs  to  the  respondents  are  for  the  time 
it  will  take  them  to  complete  the 
collection.  Please  comment  if 
respondents  will  incur  start-up  costs  for 
reporting,  or  any  recurring  aimual  costs 
for  operation,  maintenance,  and 
purchase  of  services  associated  with  the 
information  collection. 

E.  What  additional  actions  could  be 
taken  to  minimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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F.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  User 

A.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

B.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC,  March  3,2000. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 
(FR  Doc.  00-5779  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-191-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  3,  2000. 

Take  notice  that  on  February  29,  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  proposed  to 
become  effective  March  1 ,  2000: 

Forty-first  Revised  Sheet  No.  8 
Forty-first  Revised  Sheet  No.  9 
Fortieth  Revised  Sheet  No.  13 
Forty-ninth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.6  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota). 

ANR  proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%)  ANR  also  advises  that  the 


proposed  changes  would  increase 
current  quarterly  Above-Market  Dakota 
Cost  recoveries  from  $1,796,681  to 
$2,586,210. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.214  or  385.211  or  the  Commission's 
Rules  and  Regulations.  All  such  motion* 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvkrw.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5692  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

ANR  Pipeline  Company;  Notice  of 
Proposed  Ciianges  in  FERC  Gas  Tariff 

[Docket  No.  RPOO-1 92-000] 

MARCH  3,  20OO:  Take  notice  that  on 
February  29,  2000,  ANR  Pipeline 
Company  (ANR)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet,  proposed  to  become 
effective  March  1,  2000. 

Fiftieth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheet  is  being  filed  to  implement 
the  annual  reconciliation  of  the  recovery 
of  its  Above-Market  Dakota  Costs,  as 
required  by  its  tariff  recovery 
mechanism.  ANR  advises  that  the  filing 
proposes  a  reservation  surcharge 
adjustment  of  $0,003  applicable  to  its 
currently  effective,  firm  service  Rate 
Schedules.  This  surcharge  is  proposed 
to  recover  from  ANR's  customers,  over 
the  twelve  month  period  of  March  1, 
2000  to  February  28,  2001.  the  $218,425 
of  Above-Market  Dakota  Cost 
undercollections,  inclusive  of  interest, 
which  are  reflected  in  the  filing. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5693  Filed  3-8-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 93-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

March  3,  2000. 

Take  notice  that,  on  February  29, 
2000,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Sixteenth  Revised  Sheet  No.  11  A, 
with  an  effective  date  of  April  1 ,  2000. 

CIG  states  that  the  tariff  is  being  filed 
to  reflect  a  decrease  in  its  fuel 
reimbursement  percentage  for  Lost, 
Unaccounted-For  and  Other  Fuel  Gas 
fi-om  1.31%  to  1.01%  effective  April  1, 
2000. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  aesiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not 
protestants  parties 
Any  person  wishin 
must  file  a  motion 
cf  this  filing  are  on 
Commission  and 
inspection  in  the 
Room.  This  filing 
web  at  http://www 
rims.htm  (call  202- 
assistance). 


\o 


Linwood  A.  Watson,  r., 

Acting  Secretary. 

[FR  Doc.  00-5694  FiMd  3-8-00;  8:45  am] 
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DEPARTMENT  OFpNERGY 

Federal  Energy  Regulatory 
Commission         f 

[Docket  No.  RPOO-1 94-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff  ' 


March  3,  20OO. 

Take  notice  that 
Florida  Gas  Transnkission 
(FGT)  tendered  for  filing 
of  its  FERC  Gas  Tariff, 
Volume  No.  1,  the 
sheets,  with  an  effi:ti 
2000. 


)n  February  29.  2000, 
Company 
to  become  part 
Third  Revised 
bllowing  tariff 
ve  date  of  April  1, 


Thirty-Eighth  Revise< 
Thirtieth  Revised 
Thirtieth  Revised 
Thirty-Fourth  Reviseji 
Twenty-Seventh 


Sheet  No.  8A 
it  No.  8A.01 
It  No.  8A.02 
Sheet  No.  8B 
Revised  Sheet  No.  8B.01 


tie 
fihd 
]Br 
(ifl 
re(  :overy 
ian 

s]  stem  I 
The 
hi  rges 


tj 
-kini 


FGT  states  that 
above  are  being 
Section  27  of  the 
Conditions  (GTC) 
provides  for  the 
used  in  the  operat 
gas  lost  from  the 
unaccounted  for. 
reimbursement  c 
Section  27  consist 
Reimbursement 
(FRCP),  designed 
usage  on  an  in 
Fuel  Surcharge  (U 
recover  or  refund 
overcoUections  on 
FRCP  and  the  UFS 
Market  Area  deliv(  t: 
for  seasonal  perioc  s 
each  April  1  (for 
and  each  October 
Period). 

FGT  states  that  i 
an  FRCP  of  2.99% 
April  1,  2000  based 
company  fuel  use. 
for  volumes  and 


tariff  sheets  listed 
pursuant  to 
(general  Terms  and 
FGT's  Tariff  which 
by  FGT  of  gas 
of  its  system  and 

or  otherwise 
fuel 
pursuant  to 
af  the  Fuel 
CI  arge  Percentage 

recover  current  fuel 
basis,  and  the  Unit 
S),  designed  to 
I  irevious  under  or 
a  cash  basis.  Both  the 
are  applicable  to 
ies  and  are  effective 
,  changing  effective 
Summer  Period) 
(for  the  Winter 


tlie; 


is  filing  to  establish 
to  become  effective 
on  the  actual 
lost  and  unaccounted 
Market  Area  deliveries 


for  the  period  from  April  1,  1999 
through  September  30, 1999.  FGT  states 
that  the  proposed  FRCP  of  2.99%,  to 
become  effective  April  1.  2000,  is  a 
decrease  of  0.01%  from  the  ciurently 
effective  FRCP  of  3.00%.  Additionally, 
FGT  states  that  it  is  filing  to  establish  a 
UFS  of  $0.0019  per  MMBtu.  to  become 
effective  April  1,  2000.  The  proposed 
UFS  is  a  decrease  of  $0.0009  compared 
to  the  currently  effective  UFS  of 
$0.0028. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.  fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  00-5695  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPOO-93-000,  CPOO-94-000 
and  CP00-9&-000] 

Honeoye  Storage  Corporation;  Notice 
of  Application 

March  2.  2000. 

Take  notice  that  on  February  22,  2000 
Honeoye  Storage  Corporation  (Honeoye) 
c/o  EHA,  One  State  Street,  Suite  1200, 
Boston,  Massachusetts  02109.  filed  an 
application  in  the  above  docket, 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  as  amended  (NGA),  15 
use  717f(b)  and  717f(c),  and  Parts  157 
and  284  of  the  Federal  Energy 
Regulatory  Commission's  regulations, 
seeking: 

in  CPOO-93-000 

(1)  to  abandon  service  to  Providence 
Gas  Company  (Providence). 


(2)  to  construct,  install,  ovra.  operate 
and  maintain  certain  facilities  that  will 
permit  Honeoye  to  increase  the 
certificated  capacity  and  deliverability 
oithe  Honeoye  storage  field  located  in 
Ontario  Coimty.  New  York; 

in  CPOO-94-000 

(3)  to  obtain  a  blanket  certificate  of 
public  convenience  and  necessity 
pursuant  to  Subpart  G  of  Part  284  of  the 
Commission's  regulations  authorizing 
Honeoye  to  provide  firm  and 
intemiptible  storage  services  on  a  self- 
implementing  basis  at  market-based 
rates  with  pregranted  abandonment 
authorization;  and 

in  CPOO-95-000 

(4)  to  obtain  a  blanket  certificate 
under  Subpart  F  of  Part  157  of  the 
Commission's  regulations  authorizing 
the  construction  and  operation  of 
certain  facihties  and  certain  certificate 
amendments  and  abandonment  imder 
Section  7  of  the  NGA; 

all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/dms.htm  (call  (202)  208-2222  for 
assistance). 

Honeoye  has  requested  that  the 
Commission  make  the  proposed 
abandonment  authorization  effective 
March  31.  2000  and  issue  the  proposed 
authorizations  by  May  31,  2000  in  order 
to  permit  Honeoye  to  proceed  with 
construction  on  or  before  June  30,  2000. 

Honeoye  states  that  it  currently  has  a 
certificated  obligation  to  provide 
Providence  a  Maximum  Daily 
Withdrawal  Quantity  (MDWQ)  of  5,100 
Dth/d  and  Maximum  Quantity  Stored 
(MQS)  of  613.2  MDth.  Providence  has 
notified  Honeoye  that  it  wishes  to 
terminate  its  storage  service  agreement 
with  Honeoye  effective  March  31,  2000. 

Honeoye  states  that  it  proposes  to 
construct,  install,  own.  operate  and 
maintain  certain  additional  facilities 
necessary  to  increase  the  maximum 
stabilized  pressure  of  the  Honeoye 
Storage  Field  from  927  psia  to  1100 
psia.  a  pressure  well  below  the 
hydrostatic  pressure  of  the  field.  This 
increase  in  pressure  will  permit 
Honeoye  to  increase  the  certificated 
capacity  of  the  Honeoye  Storage  Field 
by  1.812  MDth  and  the  certificated 
deliverability  by  15.000  Dth/d.  The 
activities  necessary  to  effectuate  the 
proposed  expansion  are  as  follows: 

(1)  replace  the  internal  components  of 
two  of  Honeoye's  three  existing 
compressors  to  increase  maximum 
allowable  operating  pressure  from  915 
psia  to  1045  psia; 
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(2)  pressure  test  Honeoye's  existing 
field  pipeline  system  to  incfease  the 
certified  maximum  allowable  operating 
pressure  from  915  psia  to  1045  psia; 

(3)  pressure  test  Honeoye's  existing 
mainline  pipeline  system  to  increase  the 
certified  maximum  allowable  operating 
pressure  from  900  psia  to  1045  psia;  and 

(4)  add  781,482  Dth  of  base  gas  to  the 
Honeoye  field,  consisting  of  481,482  Dth 
to  replace  base  gas  previously  supplied 
by  Providence  and  add  300,000  DUi  of 
new  base  gas; 

Honeoye  proposes  that  Honeoye,  and 
not  its  existing  Part  157  customers,  will 
bear  the  full  costs  of  the  exposed 
expansion.  Therefore,  Honeoye  states 
that  its  proposed  expansion  will  have 
no  impact  on  the  rates  or  terms  of 
service  to  Part  157  customers. 

Honeoye  requests  a  blanket  certificate 
pursuant  to  Subpart  G  of  Part  284  of  the 
Commission's  regulations  authorizing 
Honeoye  to  provide  firm  and 
intemiptible  services  on  a  self- 
implementing  basis  at  market-based 
rates  with  pre-granted  abandonment. 
Honeoye  proposes  to  offer  open  access 
services  using  (i)  the  613.2  MDth  of 
storage  capacity  and  5,100  Dth/d  of  firm 
deliverability  that  will  become  available 
when  the  Commission  grants  Honeoye 
authorization  to  abandon  service  to 
Providence,  and  (ii)  the  1,812.8  MDth  of 
storage  capacity  and  15,000  Dth/d  of 
firm  deliverability  that  will  be  created 
once  the  construction  described  above  is 
completed. 

Honeoye  request  that  the  Commission 
authorize  Honeoye  to  charge  market 
based  rates  for  Part  284  Services. 
Honeoye's  existing  storage  capacity 
represents  less  than  two  percent  of  the 
existing  storage  capacity  in  the  New 
York  and  Pennsylvania  region. 
Honeoye's  storage  deliverability 
represents  less  than  one  percent  of  the 
existing  New  York  and  Pennsylvania 
storage  deliverability.  Therefore,  under 
applicable  Commission  policy,  Honeoye 
states  that  it  cannot  withhold  or  restrict 
services  or  unduly  discriminate  with 
respect  to  prices  or  terms  and 
conditions. 

Honeoye  also  requests  that  with 
respect  to  the  Open  Access  Service,  the 
Commission  waive  the  requirements  of 
Section  284.8(d)  of  the  Commission's 
Regulations.  These  regulations  require 
that  all  storage  services  provided  under 
Section  284  charge  reservation  fees 
which  recover  all  fixed  costs  based  on 
the  straight  fixed-variable  rate  design 
methodology.  Honeoye  states  that  if  the 
Commission  approves  this  application 
for  market-based  rates,  compliance  with 
this  Section  would  be  unnecessary. 
Similarly,  Honeoye  requests  partial 
waiver  of  Section  157.14  of  the 


Commission's  regulations  in  order  to 
permit  Honeoye  to  omit  Exhibits  K,  N, 
and  O  from  its  Application.  Honeoye 
states  these  exhibits  will  also  be 
unnecessary  if  Honeoye's  request  to 
charge  market-based  rates  is  granted. 

Any  questions  regarding  this 
application  should  be  directed  to 
Richard  A.  Norman,  Vice  President, 
Honeoye  Storage  Corporation,  c/o  EHA 
One  State  Street,  Suite  1200,  Boston. 
MA  02109  (617)  367-0032. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
23,  2000,  file  with  the  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Conunission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  cin  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmenta.'  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  dociunents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 


court.  The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Conunission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  is  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwrise  advised,  it  will  be 
unnecessary  for  Honeoye  to  appear  or  to 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-5549  Filed  3-8-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 96-000] 

KO  Transmission  Company;  Notice  of 
Tariff  Filing 

March  3,  2000. 

Take  notice  that  on  March  1,  2000, 
KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  the  following  tariff  sheet,  bearing 
a  proposed  effective  date  of  April  1 . 
2000. 

Eighth  Revised  Sheet  No.  10 

KO  Transmission  states  that  the 
purpose  of  the  filing  is  to  revise  its  fuel 
retainage  percentage  consistent  with 
Section  24  of  the  General  Terms  and 
Conditions  of  its  Tariff.  According  to 
KO  Transmission,  Columbia  Gas 
Transmission  Corporation  (Columbia) 
operates  and  maintains  a  portion  of  KO 
Transmission  facilities  pursuant  to  the 
Operating  Agreement  referenced  in  its 
Tariff  at  Original  Sheet  No.  7.  Pursuant 
to  that  Operating  Agreement,  Columbia 
retains  certain  volumes  associated  with 
gas  transported  on  behalf  of  KO 
Transmission.  On  February  28,  2000, 
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KO  Transmission  that 


under  tenns  of  the  Operating 
Agreement.  KO  Trmsmission  will  be 
subject  to  a  0.71%lretainage. 
Accordingly,  KO  1  ransmission  states 
that  the  instant  fili  ng  tracks  this  fuel 
retainage. 

Any  person  desi  ring  to  be  heard  or  to 
protest  said  filing  ihould  file  a  motion 
to  intervene  or  a  p  -otest  with  the 
Federal  Energy  Re  julatory  Commission. 
888  First  Street,  N  I,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.21    of  the  Commission's 
Rules  and  Regulat  ons.  All  such  motions 
or  protests  must  b(  i  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Reg  ilations.  Protests  will 
be  considered  by  t  le  Commission  in 
determining  the  ajipropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishii  ig  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  oi  i  file  with  the 
Commission  and  i  re  available  for  public 
inspection  in  the  1  'ublic  Reference 
Room.  This  filing  nay  be  viewed  on  the 
web  at  http://wwvr.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance). 


Linwood  A.  Watson 

Acting  Secretary 
(FR  Doc.  00-5697  Fi 
BILUNG  CODE  6717-01-4 1 
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DEPARTMENT  OV  ENERGY 

Federal  Energy  R^ulatory 
Commission 

[Project  No.  1981] 


Oconto  Electric 
Authorization  for 
Operation 


Cooperative;  Notice  of 
Continued  Project 


March  3.  2000. 

On  February  25 
Cooperative,  license 
Project  No.  1981 
a  new  or  su 
the  Federal  Powei 
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ending  February  29, 
)(l)oftheFPA,  16 
i^uires  the 

expiration  of  a 
isfcue  from  year  to  year 
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is  otherwise 
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any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicabiUty  of  Section  15  of  the  FPA. 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Conmiission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA.  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  1981  is 
issued  to  Oconto  Electric  Cooperative 
for  a  period  effective  March  1,  2000, 
through  February  28,  2001,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  imder  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  February  28, 
2001,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  Section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Oconto  Electric  Cooperative  is 
authorized  to  continue  operation  of  the 
Stiles  Project  No.  1981  until  such  time 
as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5683  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2659] 

Pacific  Corp;  Notice  of  Authorization 
for  Continued  Project  Operation 

March  3,  2000. 

On  February  25. 1998,  PacificCorp, 
licensee  for  the  Powerdale  Project  No. 
2659,  filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 


Project  No.  2659  is  located  on  the  Hood 
River  in  Hood  River  County,  Oregon. 

The  license  for  Project  No.  2659  was 
issued  for  a  period  ending  February  28, 
2000.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1).  requires  the 
Commission,  at  the  expiration  of  a 
Ucense  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
apphcability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Conmiission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2659 
is  issued  to  PacificCorp  for  a  period 
effective  February  29,  2000,  through 
February  28,  2001,  or  until  the  issuance 
of  a  new  license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  February  28,  2001, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  Section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
imless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  PacificCorp  is  authorized  to 
continue  operation  of  the  Powerdale 
Project  No.  2659  imtil  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5687  Filed  3-8-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-59-001] 

Petal  Gas  Storage,  L.L.C.;  Notice  of 
Amendment 

March  2,  2000. 

Take  notice  on  February  24,  2000, 
Petal  Gas  Storage,  L.L.C,  (Petal),i  229 
Milam  Street,  Shreveport,  Louisiana 
71101,  filed  in  Docket  No.  CPOO-59- 
001,  an  amendment  to  its  application  in 
Docket  No.  CPOO-59-000,  for  a 
certificate  of  public  convenience  and 
necessity,  pursuant  to  Section  7  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Commission's  regulations,  to 
construct  and  operate  storage,  pipeline, 
compression,  and  appiulenant  facilities 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
h  ttp  -J/www.ferc.fed.  us/online/rims.h  tm 
{call  202-208-2222  for  assistance). 

Any  questions  regarding  the 
application  should  be  directed  to  Mr. 
David  Hayden,  Petal  Gas  Storage,  L.L.C, 
229  Milam  Street,  Shreveport,  Louisiana 
71101  or  call  (318)  677-5511. 

By  this  amendment  Petal  seeks  to 
withdraw  from  consideration  all  of  the 
facilities  proposed  in  its  original 
application  except  for: 

fl)  5.5  miles  of  36-inch  diameter 
pipeline  that  will  loop  Petal's  existing 
5.5  mile,  20-inch  diameter  storage 
header  in  Forrest  County,  Mississippi; 
and 

(2)  Four  compressor  luiits  totaling 
20,000  horsepower  together  with  valves 
and  appurtenant  flowlines  at  the  Petal 
storage  facility  in  Forrest  County, 
Mississippi; 

hi  addition  Petal  now  proposes  to 
expand  its  existing  interconnect  with 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  also  located  in  Forest 
County,  Mississippi.  Petal  proposes  an 
in-service  date  of  May  31,  2001  for  the 
facilities. 

Petal  also  no  longer  seeks  authority  to 
provide  transportation  pursuant  to  Part 
284  and  withdraws  for  consideration  the 
pro-forma  transportation  tariff  contained 
in  the  original  application.  However, 
Petal  states  that  it  still  seeks  approval  of 
certain  pro-forma  changes  to  Volume  1 , 
Part  A  of  its  effective  FERC  storage 
services  tariff.  Petal  intends  that  the 
changes  will  become  effective  upon  the 


'  Effective  January  4,  2000,  Petal  Gas  Storage 
Company  converted  to  Petal  Gas  Storage,  L.L.C.,  a 
Delaware  limited  liability  company,  in  accordance 
with  the  provisions  of  Section  18-214  of  the 
Delaware  Limited  Liability  Company  Act. 


in-service  date  of  the  facilities.  Petal 
says  it  intends  to  continue  charging 
market-based  rates  for  storage  services 
and  does  not  seek  any  changes  in  its 
current  authorization  to  charge  market- 
based  rates.  Additionally,  Petal  requests 
certain  waivers  of  the  Commission's 
regulations. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  March 
23,  2000,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Conunission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of  the 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties,  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court 


The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  of  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
uimecessary  for  Petal  to  appear  or  be 
represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-5548  Filed  3-8-00;  8:45  am] 

BILLINO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-051] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  3,  2000. 

Take  notice  that  on  Februar>'  29,  2000, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  fiUng  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
to  be  effective  March  1,  2000: 

Second  Revised  Sheet  No.  8F 
Third  Revised  Sheet  No.  8H 
Third  Revised  Sheet  No.  8L 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
two  new  negotiated  rate  contracts  and  a 
change  to  an  existing  negotiated  rate 
contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
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210 


tie 


with  Section  154 
Commission's 
be  considered  by 
determining  the  a 
taken,  but  will  not 
protestants  parties 
Any  person  wishijig 
must  file  a  motion 
of  this  filing  are  oii 
Commission  and 
inspection  in  the 
Room.  This  filing 
web  at  http://wwv' 
rims.htm  (call  202 
assistance) 


Reg  ilations. 


Linwood  A.  Watson, 

Acting  Secretary. 
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Southern  Naturai 
Notice  of  Cost 


Qas  Company; 
Recovery  Filing 


March  3,  2000. 

Take  notice  thation  February  29,  2000, 
Southern  Natiu^l  jas  Company 
(Southern)  tender  id  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  tha  following  tariff  sheets 
with  the  proposed  effective  date  of  April 
1,  2000. 

Fiftieth  Revised  Shefet 
Seventy-First  Revise  d 
Fiftieth  Revised  She  st 
Seventy-First  Revise  d 


Southern  sets 
revised  demand  s 
recovery  of  Order 
costs  associated 
from  the  period 
through  Decembei 
have  arisen  as  a 
restructuring 

Southern  states 
filing  were  served 
customers  and 


fcrth 


No.  14 
Sheet  No.  15 
No.  16 
Sheet  No.  17 


in  the  filing  its 
1  ircharges  for  the 
"^o.  636  transition 
Southern  LNG  Inc. 
November  1,  1999 

31,  1999.  These  costs 
direct  results  of 
und  !r  Order  No.  636. 
that  copies  of  the 
upon  Southern's 
ted  state 


mt  Brest 


commissions. 

Any  person  des  ring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  f  rotest  with  the 
Federal  Energy  Re  gulatory  Commission, 
888  First  Street,  ^  .E.,  Washington,  D.C. 
20426,  in  accorda[ice  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regula  ions.  All  such  motions 
or  protests  must  b  e  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  a  jpropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  the  Public  Reference  Room. 
This  filing  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5690  Filed  3-8-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0O-19S-O00] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

March  3.  2000. 

Take  notice  that  on  March  1.  2000, 
pursuant  to  18  CFR  154.7  and  154.203, 
and  in  compliance  with  the  Commission 
letter  order  issued  May  26, 1999  (May 
26  order),  in  Docket  No.  RP99-106-003, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filings  its  first  annual  Fuel  Gas 
Reimbursement  Percentage  (FGRP) 
filings  as  provided  by  Section  12.8  of  its 
FERC  Gas  Tariff  (Fuel  Gas 
Reimbursement).  TransColorado  has 
requested  that  the  Commission  find  that 
TransColorado's  initial  1%  FGRP  was 
the  appropriate  level  for  the  period 
March  31,  1999,  through  March  31, 
2000. 

TransColorado  also  tendered  for  filing 
and  acceptance,  to  be  effective  April  1, 
2000,  Third  Revised  Sheet  No.  247  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff  that  sets  TransColorado's  FGRP  at 
1.4%  and  suspends  all  other  aspects  of 
TransColorado's  FGRP  tariff  provision 
until  such  time  as  TransColorado's 
transportation  quantities  increase  and 
stabilize.  TransColorado  further 
proposed  that  its  FGRP  tariff  provision 
be  reviewed  in  cormection  with  its 
February  1,  2001,  cost  and  revenue 
report  that  is  required  to  be  filed  in 
compliance  with  the  Commission  letter 
order  dated  January  14,  2000,  (January 
14  order)  in  Docket  Nos.  RP99-106-000 
and  004. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  New  Mexico  Public 
Utilities  Commission  and  the  Colorado 
Public  Utilities  Commission. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://v^rww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5696  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  -^ 

[Project  No.  2077-016] 

USGen  New  England  Inc.;  Notice 
Extending  Deadline  for  Filing 
Comments,  Final  Terms  and 
Conditions,  Recommendations  and 
Prescriptions,  and  Requesting  Reply 
Comments 

March  3,  2000. 

On  November  26,  1999,  the 
Appalachian  Mountain  Club, 
Connecticut  River  Joint  Commission. 
Connecticut  River  Watershed  Coimcil, 
Conservation  Law  Foundation,  New 
Hampshire  Rivers  Coimcil,  Trout 
Unlimited  Vermont  Chapter,  and  Trout 
Unlimited  New  Hampshire  Chapter 
(NGOs),^  collectively,  requested  an 
extension  to  June  1,  2000,  for  filing 
comments,  final  terms  and  conditions, 
and  recommendations  and  prescriptions 
for  the  Fifteen  Mile  Falls  Project, 
located  on  the  Connecticut  River,  in 
Grafton  and  Coos  Counties,  New 
Hampshire,  and  Caledonia  and  Essex 
Counties,  Vermont.  The  NGOs 
referenced  an  agreement  between  the 
settlement's  stakeholders  and  USGen  to 
complete  draft  management  plans 
governing  Fisheries,  Forest  and 


'  The  NGOs  are  also  signatories  to  the  Settlement 
Agreement  for  the  project. 
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Wildlife,  Threatened  and  Endangered 
Species,  and  Recreation  by  June  1,  2000. 
The  NGOs  then  requested  an  extension 
of  time,  until  June  1,  2000,  to  file 
comments  on  the  applicant-prepared 
environmental  assessment  (APE A),  and 
final  terms  and  conditions, 
prescriptions  and  recommendations  for 
the  new  license. 

In  response,  the  Commission,  by 
notice  of  January  12,  2000, ^  granted  an 
extension  of  time,  to  June  1,  2000,  for 
the  filing  of  comments,  final  terms  and 
conditions,  prescriptions  and 
recommendations,  but  only  concerning 
the  subject  of  the  draft  management 
plans.  The  deadline  for  filing  other 
comments,  final  terms  and  conditions, 
prescriptions  and  recommendations, 
remained  January  31,  2000,  as  had  been 
established  by  notice  of  November  22, 
1999.3 

On  January  31,  2000,  the  NGOs 
renewed  the  request  for  extension  to 
June  1,  2000.  The  NGOs  stated  that  the 
results  of  the  studies  leading  to  the 
management  plans  will  bear  on  more 
than  just  the  management  plans,  and 
will  affect  conditions  identified  in  the 
settlement  agreement.  The  request  is 
supported  by  the  U.S.  Fish  and  Wildlife 
Service  and  the  Vermont  Agency  for 
Natural  Resources,  two  resource 
agencies  that  have  statutory  authority  to 
maka  recommendations  under  Section 
10(j)  of  the  Federal  Power  Act. 

The  Commission  is  concerned  with 
the  swift  progress  of  proceedings  under 
the  Alternative  Licensing  Process  (ALP). 
The  goal  of  the  ALP  is  to  resolve  issues 
during  pre-filing  consultation  in  a 
collaborative  maimer  so  that  the 
Commission  may  accelerate  the 
environmental  review  process  and 
licenses  may  receive  speedy  review  of 
the  filed  license  application.  Therefore, 
the  Commission  carefully  scrutinizes 
delays  or  time  extension  requests  for 
license  applications  prepared  under  the 
ALP. 

In  this  instance,  we  recognize  the 
close  connection  between  the 
management  plans  and  other  aspects  of 
the  license  application,  and  the  benefit 
to  the  stakeholders  of  resolving  as  many 
issues  as  possible  before  they  submit 
their  prescriptions,  final  terms  and 
conditions,  recommendations  and 
comments.  We  will  therefore,  pursuant 
to  Rule  2008  of  the  Commission's  Rules 
of  Practice  and  Procedure.'*  extend  the 
deadline  for  filing  all  prescriptions, 
final  terms  and  conditions, 


2  65  FR  2943  (2000). 

3  64  FR  66632  (1999). 
« 18  CFR  385.2008. 


recommendations  and  conunents  to 
Junel,  2000. 

The  applicant  contact  is  Mr.  Cleve 
Kapala,  USGen  New  England,  Inc.,  46 
Centerra  Parkway,  Lebanon,  NH  03766. 
The  FERC  contact  is  William  Guey-Lee, 
E-mail  address: 

william.gueylee@ferc.fed.us,  or 
telephone  (202)  219-2808. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St. 
NE,  Washington,  DC  20426.  The 
Commission's  Rules  of  Practice  and 
Procedure  require  all  intervenors  filing 
documents  with  the  Commission  to 
serve  a  copy  of  that  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resoiu"ce  agency,  the 
intervenor  must  also  serve  a  copy  of  the 
document  on  that  resource  agency. 

All  filing  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS." 
"PRESCRIPTIONS,"  or  "REPLY 
COMMENTS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
and  APEA  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
An  additional  copy  must  be  sent  to: 
Director,  Division  of  Licensing  and 
Compliance,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5684  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 

[Docket  No.  RPOO-1 90-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Tariff  Filing 

March  3,  2000. 

Take  notice  that  on  February  29.  2000, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  the  following  tariff  sheets  to 
become  effective  April  1,  2000: 

Fourth  Revised  Sheet  No.  6B 

Viking  states  that  the  purpose  of  this 
filing  is  to  make  Viking's  annual 
adjustment  to  its  Load  Management  Cost 
Reconciliation  Adjustment  in 
accordance  with  Section  154.403  of  the 
Commission's  Rules  and  Regulations,  18 
CFR  §  154.403  (1998)  and  Section  27  of 
the  General  Terms  and  Conditions  of 
Viking's  FERC  Gas  Tariff. 

Pursuant  to  Rule  207  of  the 
Commission's  Rules  and  Regulations,  18 
CFR  §  385,207  (1999),  Viking  also 
respectfully  petitions  the  Commission 
for  a  limited  waiver  of  its  FERC  Gas 
Tariff  to  allow  Viking  to  defer 
siut:harging  the  Load  Management 
Deferred  Account  Balance  and  to 
surcharge  only  the  carrying  charges 
associated  with  that  balance  at  this  time. 

If  the  Commission  declines  to  grant 
Viking's  request,  then  Viking 
respectfully  submits  for  filing  an 
original  and  fourteen  copies  of  the  tariff 
sheet  listed  below  to  be  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 
to  be  effective  on  April  1,  2000: 

Alternate  Fourth  Revised  Sheet  No.  6B 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv-  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the 
Room.  This  filing 
web  at  http://wwv 
rims.htm  (call  202 
assistance). 


F  ublic  Reference 

1  nay  be  viewed  on  the 

.ferc.fed.us/online/ 

-208-2222  for 


Linwood  A.  Watson, 

Acting  Secretary. 
IFR  Doc.  00-5691  Fi 
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ENERGY 


Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2336-o4l  Georgia] 

Georgia  Power  Cc  mpany;  Notice  of 
Availability  of  FInil  Environmental 
Assessment 

March  2.  2000. 

In  accordance  w  ith  the  National 
Environmental  Po  icy  Act  of  1969  and 
the  Federal  Energ)  Regulatory 
Commission's  regulations.  18  CFR  Part 
380  (Order  No.  481  i,  52  FR  47910),  the 
Office  of  Hydropo  ver  Licensing  has 
prepared  a  final  ei  vironmental 
assessment  (FEA)  or  Georgia  Power 
Compemy's  propoi  al  to  permit  Lambert 
Sand  and  Gravel  C  ompany  to  remove 
sediments  by  mec  lanical  dredging  from 
the  Yellow  and  South  River  sections  of 
the  project  reserve  ir  (Lake  Jackson).  The 
Lloyd  Shoals  Proj(  ct  is  located  on  the 
Ocumulgee  River  i  md  its  tributaries  in 
Henry,  Butts,  Jasp^  sr,  and  Newton 
Counties,  Georgia. 

The  FEA  is  atta<  hed  to  a  Commission 
order  issued  on  Ft  bruary  15,  2000  for 
the  above  applicalion.  Copies  of  the 
FEA  can  be  obtain  ed  by  calling  the 
Commission's  Pul  lie  Reference  Room  at 
(202)  208-1371.  T  le  FEA  may  also  be 
viewed  on  the  we  )  at  http:// 
www. fere. fed. us/(  nline/rims.htm 
(please  call  (202) ;  108-2222  for 
assistance).  In  the  FEA,  staff  concludes 
that  approval  of  tl  e  licensee's  proposal 
would  not  constit  ite  a  major  Federal 
action  significant!  y  affecting  the  quality 
of  the  human  environment. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-5555  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6717-01-  II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2230-028] 

City  and  Borough  of  Sitka,  Aiasica; 
Notice  of  Availability  of  Environmental 
Assessment 

March  3.  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Office  of  Hydropower 
Licensing  has  reviewed  the  City  and 
Borough  of  Sitka's  application  filed  on 
November  1, 1999,  requesting  the 
Commission's  authorization  to  permit 
the  Global  Water  Corporation  to 
construct  and  operate  a  new,  buried, 
raw  water  pipeline  across  project  lands, 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
action. 

The  proposed  project  would  include 
the  following  specific  elements:  (1)  a  tap 
into  the  City's  existing  Pulp  Mill  Feeder 
Unit  powerhouse  tailrace  structure 
(diffusion  chamber);  and  (2)  a  new  20- 
inch-diameter,  raw  water  pipeline  that 
would  affect  approximately  200  feet  of 
City-owned  project  land  located 
adjacent  to  the  existing  powerhouse 
access  road.  The  proposed  pipeline  then 
would  extend  across  non-project  lands 
owned  by  the  State  of  Alaska  situated 
adjacent  to  Sawmill  Creek  Road,  and 
would  terminate  at  Silver  Bay  where  a 
new  mooring  facility  for  loading  bulk 
water  into  tanker  ships  would  be 
constructed. 

After  completion,  the  pipeline  would 
be  used  to  transport  approximately 
11,800  acre- feet  per  year  (10.6  million 
gallons  per  day)  of  water  from  the  Blue 
Lake  reservoir  to  tankers  for  shipment  to 
purchasers.  Blue  Lake  Project,  which 
was  licensed  in  April  1958,  includes  a 
205-foot-high,  concrete  ^ch  dam,  1,225- 
acre  reservoir,  three  powerhouses,  and 
appurtenant  facilities,  all  of  which  are 
located  within  the  Borough  of  Sitka, 
Alaska. 

In  the  EA,  staff  indicates  that 
construction  of  the  subject  raw  water 
pipeline  would  result  in  some  minor, 
short-term  adverse  impacts  to  area  soils 
and  wildlife.  Further,  the  document 
indicates  that  licensee's  proposed  water 
withdrawals  from  Blue  Lake  reservoir 
would  not  result  in  any  major,  long-term 
adverse  environmental  impacts 
provided  that  the  order  approving  the 
proposed  project  prohibits  water 
withdrawals  when:  (1)  the  elevation  of 
Blue  Lake  reservoir  is  at  or  below  the 
licensee's  established  rule  curve  values: 


and  (2)  the  withdrawals  would  interfere 
with  the  provision  of  minimum  flows  in 
Sawmill  Creek,  which  are  required  by 
Article  401  of  the  existing  license.  The 
EA  concludes  that  approval  of  the 
proposed  amendment  of  license  with 
the  aforementioned  conditions  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  enviroimient. 

The  EA  has  been  attached  to  and 
made  part  of  an  Order  Approving  Non- 
Project  Use  of  Project  Lands  and  Waters, 
issued  February  23,  2000,  for  the  Blue 
Lake  Hydroelectric  Project,  FERC  No. 
2230-028.  See  90  FERC  T]  62,132.  Also, 
the  EA  is  available  for  inspection  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  888  First  Street,  NE, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  Further,  the  document 
may  be  viewed  on  the  Web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

For  further  information,  please 
contact  Jim  Haimes  at  (202)  219-2780. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5685  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  • 

Commission 

[Docket  No.  CPOO-62-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Pleasant  Hill  Power  Plant 
Project  and  Request  for  Comments  on 
Environmental  Issues 

March  2,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Pleasant  Hill  Power  Plant  Project 
involving  the  construction  and 
operation  of  natural  gas  transmission 
facilities  by  Williams  Gas  Pipelines 
Central,  Inc.  (Williams)  in  Franklin 
County,  Kansas  and  Cass  and  Johnson 
Counties,  Missouri. ^  These  proposed 
facilities  would  consist  of  about  1.5 
miles  of  24-inch-diameter  pipeline  and 
2,890  horsepower  (hp)  of  compression. 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 


■  Williams'  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 
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project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  provide  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Project 

Williams  wants  to  expand  the 
capacity  of  its  facilities  in  Kansas  and 
Missouri  to  provide  an  additional 
44,200  Dekatherms  per  day  (Dth/d)  of 
natural  gas  in  the  winter  and  an 
additional  88,200  Dth/d  of  natiu-al  gas  in 
the  smnmary  to  the  UtiliCorp  United, 
Inc.  (Utilicorp)  Pleasant  Hill  power 
plant  in  Cass  County,  Missouri;  to 
various  Utilicorp  local  distribution 
systems  in  western  Missouri;  and  to 
U.S.  Energy  Services  in  Pettis  County, 
Missouri.  Williams  seeks  authority  to: 

•  Construct  and  operate  about  1.5 
miles  of  24-inch-diameter  pipeline, 
check  measurement,  and  regulation 
from  Williams'  Ottawa  crossover  to  the 
Ottawa  Compressor  Station  in  Franklin 
County,  Kansas; 

•  Upgrade  two  existing  compressor 
units  from  1,350-hp  each  to  2,000-hp 
each  and  add  clean-bimi  technology  at 
its  existing  Peculiar  Compressor  Station 
in  Cass  County,  Missouri;  and 

•  Install  an  additional  1,590-hp 
tiurbine  compressor  at  its  existing 
Peculiar  Compressor  Station  in  Cass 
Coimty,  Missoiui. 

In  addition,  Williams  requests 
Commission  authorization  to  convert 
the  regulatory  authority  of  an  800-hp 
compressor  imit  at  its  existing 
Concordia  Compressor  Station  in 
Johnson  County,  Missouri,  from  NGPA 
Section  311  to  Part  284. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington,  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Land  Requirements  for  Construction 

Construction  of  the  proposed  pipeline 
would  disturb  about  13,6  acres  of  land 
in  Franklin  County,  Kansas,  Following 
construction,  about  12,1  acres  would  be 
maintained  as  permanent  right-of-way. 
This  figure  includes  5.0  acres  of  newly 
disturbed  land  and  7.1  acres  of  existing 
Williams'  right-of-way.  The  remaining 
1.5  acres  of  land  would  be  restored  and 
allowed  to  revert  to  its  former  use.  An 
additional  4.9  acres  would  be  necessary 
for  extra  work  space,  which  would  be 
restored  to  its  prior  condition  following 
construction.  AH  construction  at 
Williams'  Peculiar  Compressor  Station 
in  Cass  County,  Missouri  would  occur 
within  the  existing  site. 

The  EA  Process 

The  National  Envfronmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  eireas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 


groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  4. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded. 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CPOO-082- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  3,  2000. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  iriotion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
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Affected  landovi  aers  and  parties  with 
environmental  cot  cems  may  be  granted 
intervener  status  iipon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  the  proceeding 
which  would  not  1  e  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervene  r  status  to  have  your 
environmental  cor  mients  considered. 

Additional  infor  tnation  about  the 
proposed  project  v:>  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  webs:  te  (www.ferc.fed.us) 
using  the  "RIMS"  ink  to  information  in 
this  docket  number.  Click  on  the 
"RIMS"  link,  selec  t  "Docket  #"  from  the 
RIMS  Menu,  and  f  )llow  the 
instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202)  2(  8-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  wet  site  provides  access 
to  the  texts  of  fom  al  documents  issued 
by  the  Commissioi  i,  such  as  orders, 
notices,  and  rulen  akings.  From  the 
FERC  Internet  wel  site,  click  on  the 
"CIPS"  link,  selec  "Docket  #"  from  the 
CIPS  menu,  and  ft  How  the  instructions. 
For  assistance  wit  i  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-5547  Pi  ed  3-8-00;  8:45  am] 
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for  a  New  License 


To  RIe  Application 
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MARCH  2,  2000 

following  notice 
with  the  Commisi 
for  public  inspect  on 

a.  Type  of  filing 
to  File  an  Applicajtion 

b.  Project  No 

c.  Date  filed:  Ndvember 

d.  Submitted  By 
Electric  Company 

e.  Name  ofProjfct 

f.  Location:  On 
Sandy,  and  Bull 
Clackamas  Count;  r 

g.  Filed  Pursuai  \t 
Federal  Power  Aqt 

h.  Pursuant  to 
Commission's  re; 
is  required  to 
information  desci{ibed 
the  regulations, 
available  from  th< 
Salmon  Street,  Pc  rtland 


male 


notice  that  the 
intent  has  been  filed 
ion  and  is  available 


Notice  of  Intent  Not 
for  New  License. 


12,  1999. 
Portland  General 
current  licensee. 

Bull  Run. 
he  Scuidy,  Little 

Rivers  in 
,  Oregon. 
to:  Section  15  of  the 
18  CFR  16.6. 
Section  16.19  of  the 
ations,  the  licensee 
available  the 

in  Section  16.7  of 
information  is 
licensee  at  121  SW 
,  Oregon  97204. 


Fun 


igLll 


Sich 


Interested  parties  can  contact  Julie  A. 
Keil,  Director.  Hydro  Licensing, 
Portland  General  Electric  Company,  on 
(503) 464-8864. 

i.  FERC  Contact:  Hector  Perez,  (202) 
219-2843,  hector. perez®f ere. fed. us. 

j.  Effective  Date  of  Current  License: 
May  1, 1980. 

k.  Expiration  Date  of  Current  License: 
November  16,  2004. 

1.  The  project  consists  of  the  following 
existing  facilities:  (1)  The  40-foot-high 
and  345-foot-long  roller  compacted 
concrete  Marmot  Diversion  Dam,  on  the 
Sandy  River,  with  a  concrete  diversion 
structure  at  the  right  abutment;  (2)  a 
16,280-foot-long  flowline  consisting  of 
concrete-lined  canals,  tiinnel  sections, 
and  a  concrete  fliune;  (3)  the  Little 
Sandy  Dam;  (4)  a  16,810-foot-long  flow 
line  consisting  of  a  treated  wood-box 
flume,  concrete-lined  canals,  and  a 
tunnel  section;  (5)  Roslyn  Lake,  with  a 
usable  storage  capacity  of  928  acre-feet 
at  elevation  655.27  feet  USGS,  formed 
by  approximately  8,000  feet  of 
homogeneous  earth  fill  dikes  with  a 
maximum  height  of  45  feet;  (6)  two 
1 ,400- foot-long  penstocks  from  the 
outlet  structure  of  Roslyn  Lake;  (7)  a 
powerhouse  containing  four  luiits  with 
a  rated  capacity  of  5,250  kW  each;  (8) 
a  transformer  building  adjacent  to  the 
powerhouse;  (9)  a  2.8-mile-long 
transmission  line;  and  (10)  appurtenant 
facilities. 

m.  The  licensee  states  its  unequivocal 
intent  not  to  submit  an  apphcation  for 
a  new  license  for  Project  No.  477,  and 
instead  to  cause  the  project  to  be 
decommissioned  and  removed  as 
expeditiously  as  possible.  If  the  licensee 
files  an  application  to  surrender  the 
current  project  license  and  remove  the 
project  works,  and  if  the  Commission 
grants  such  application,  there  will  be  no 
relicense  proceeding.  Any  surrender 
application  filed  by  the  licensee  will  be 
the  subject  of  public  notice  and 
opportunity  for  hearing.  If  the  licensee 
does  not,  by  two  years  prior  to  the 
expiration  of  the  current  license,  file  an 
application  to  surrender  the  current 
license,  the  Commission  will  apply  the 
relicense  competition  procedures  set 
forth  in  its  regulations  at  18  CFR  16.25 
(1999). 

n.  A  copy  of  the  notice  of  intent  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  The  notice  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 


reproduction  at  the  address  in  item  h 
above. 


David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-5550  Piled  3-8-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

March  2,  2000. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Pro/ecfiVo.;2181. 

c.  Date  Filed:  January  27,  2000. 

d.  Submitted  By:  Northern  States 
Power  Company — current  licensee. 

e.  Name  of  Project:  Menomonie 
Hydroelectric  Project. 

f.  Location:  On  the  Red  Cedar  River 
near  the  City  of  Menomonie,  in  Dunn 
Covmty,  Wisconsin. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Lloyd  Everhart, 
Northern  States  Power  Company,  100 
North  Barstow  Street,  P.O.  Box  8,  Eau 
Claire,  WI  54702  (715)  839-2692. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
April  1,  1955. 

k.  Expiration  date  of  current  license: 
March  31,  2005. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  642-foot-long  dam 
comprised  of  a  gated  spillway  section; 
(2)  a  1,400-acre  reservoir  at  a  normal 
pool  elevation  of  814  feet  msl;  (3)  a 
powerhouse  containing  two  generating 
imits  with  a  total  installed  capacity  of 
5,400  kW,  (4)  a  short  4.16-kV 
transmission  line;  and  (5)  other 
appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  March  31,  2003. 

David  P.  Boergers, 

Secretary. 

|PR  Doc.  00-5551  Piled  3-08-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  Subsequent  License 

March  2,  2000. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  Subsequent 
License. 

h.  Project  No.:  2603. 

c.  Date  Filed:  January  27,  2000. 

d.  Submitted  By:  Nantahala  Power 
and  Light — current  licensee. 

e.  Name  of  Project:  Franklin 
Hydroelectric  Project. 

f.  Location:  On  the  Little  Tennessee 
River,  a  tributary  of  the  Tennessee 
River,  in  Macon  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  John  C.  Wishon, 
Nantahala  Power  and  Light,  301  NP&L 
Loop,  Franklin.  NC  28734  t828)  369- 
4604. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
May  1,  1965. 

k.  Expiration  date  of  current  license: 
July  31,2005. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  30-foot-high,  460-foot- 
long  concrete  dam  comprised  of  a  gated 
spillway  section;  (2)  a  4.6-mile-long, 
210-acre  reservoir;  (3)  a  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  1,040  kW;  and 
(4)  other  appurtenances. 

m.  each  application  for  a  subsequent 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  July  31,  2003. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5552  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  Td  File  an  Application 
for  a  Subsequent  License 

March  2.  2000. 

Type  of  Filing:  Notice  of  Intent  to  File 
an  Application  for  Subsequent  Licensee. 

h.  Project  No.:  2601. 

c.  Date  Filed:  January  27,  2000. 


d.  Submitted  By:  Nantahala  Power 
and  Light — current  licensee. 

e.  Name  of  Project:  Bryson 
Hydroelectric  Project. 

f.  Location:  On  the  Oconaluftee  River, 
a  tributary  of  the  Tuckasegee  River,  in 
Swain  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  John  C.  Wishon, 
Nantahala  Power  and  Light,  301  NP&L 
Loop,  Franklin,  NC  28734,  (828)  369- 
4604. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
May  1,1965. 

k.  Expiration  date  of  current  license: 
July  31,  2005. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  35-foot-high,  315-foot- 
long  concrete  dam  comprised  of  a  gated 
spillway  section;  (2)  a  1.5-mile-long,  60- 
acre  reservoir;  (3)  a  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  980  kW;  and 
(4)  other  appurtenances. 

m.  Each  application  for  a  subsequent 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  July  31,  2003. 

David  P.  Boergers, 

Secretar}'. 

[FR  Doc.  00-5553  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  With  the  Commission  and 
Soliciting  Motions  To  Intervene  and 
Protest 

March  2,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/./lpp/ication;  Subsequent 
Minor  License. 

b.  Project  No.:  P-3052-003. 

c.  Date  Filed  August  27,  1999. 

d.  Applicant:  City  of  Black  River 
Falls,  Wisconsin. 

e.  Name  of  Project:  Black  River  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Black  River  in 
Jackson  County,  Wisconsin.  The  project 
would  not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§791(a)-825(r). 


h.  Applicant  Contact:  Loren  Radcliffe. 
Administrator,  Black  River  Falls 
Municipal  Utilities,  119  North  Water 
Street,  Black  River  Falls,  Wisconsin 
54615. 

i.  FERC  Contact:  Susan  B.  O'Brien, 
susan.obrien®ferc.fed.us.  (202)  219- 
2840. 

j.  Deadline  for  filing  motions  to 
intervene  or  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  ser\'e  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency  . 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted,  but 
is  not  ready  for  environmental  analysis 
at  this  time — see  attached  parao-aph  El. 

1.  Description  of  the  Project:  The 
existing  run-of-river  project  consists  of: 

(I)  103-foot-long  concrete  gravity 
nonoverflow  dam  with  the  crest 
elevation  of  773.0  feet;  (2)  221-foot-long 
Taintor  gate  spillway;  (3)  83-foot-long 
flashboard  spillway  with  12-inch-high 
flashboards;  (4)  nonoverflow  concrete 
wall  forming  the  left  side  of  the 
powerhouse  forebay;  (5)  headworks 
consisting  of  six  head  gates,  a  forebay, 
and  the  powerhouse  intake;  (6) 
powerhouse  with  a  total  installed 
capacity  of  920  kilowatts,  producing 
about  4.4  gigawatthours  annually;  (7) 
nonoverflow  concrete  gravity  section 
extending  from  the  headworks  to  the 
west  retaining  wall;  (8)  concrete 
retaining  wall;  (9)  198-acre  reservoir 
with  a  total  storage  capacity  of  1 ,980 
acre-feet;  (10)  transmission  lines;  and 

(II)  other  appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  http:// 
vmw.ferc.fed.us/  (call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
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David  P.  Boergers. 

Secretary. 

(PR  Doc.  00-3554  I^led  3-8-00;  8:45  am] 

BILLING  CODE  6717-01441 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  to  File  an  Application 
for  a  Subsequent  License 

March  3.  2000. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  Subsequent 
License 

b.  Project  No.:  2602 

c.  Date  Filed:  January  19,  2000 

d.  Submitted  By:  Nantahala  Power 
and  Light — current  licensee 

e.  Name  of  Project:  Dillsboro 
Hydroelectric  Project 

f.  Location:  On  the  Tuckasegee  River, 
a  tributary  of  the  Little  Tennessee  River, 
in  Jackson  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act 

h.  Licensee  Contact:  John  C.  Wishon, 
Nantahala  Power  and  Light,  301  NP&L 
Loop,  Franklin,  NC  28734  (828)  369- 
4604. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  (202)  219- 

2778. 

j.  Effective  date  of  current  license: 
May  1,  1965 

k.  Expiration  date  of  ciurent  license: 
July  31,2005 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  12-foot-high,  330-foot- 
long  concrete  dam  comprised  of  a  gated 
spillway  section;  (2)  a  0.8-mile-long 
reservoir;  (3)  a  powerhouse  containing 
two  generating  imits  with  a  total 
installed  capacity  of  225  kW;  and  (4) 
other  appurtenances. 

m.  Each  application  for  subsequent 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  July  31,  2003. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5686  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

March  3,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 


a.  Application  Type:  Transfer  of 
License 

b.  Project  No:  2816-007 

c.  Date  Filed:  February  17.  2000 

d.  Applicants:  Vermont  Electric 
Generation  &  Transmission  Cooperative, 
Inc.,  Mr.  Gleb  Glinka,  Trustee,  and 
North  Hartland,  L.L.C. 

e.  Name  and  Location  of  Project:  The 
North  Hartland  Hydroelectric  Project  is 
located  at  the  U.S.  Army  Corps  of 
Engineers'  North  Hartland  Dam  on  the 
Ottauquechee  River  in  Windsor  County, 
Vermont.  The  project  does  not  occupy 
additional  Federal  or  Tribal  land. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

g.  Applicant  Contacts:  For  Transferee: 
Mr.  Robert  L.  Carey,  North  Hartland, 
L.L.C,  10402  Artemel  LN,  Suite  203. 
Great  Falls,  VA  22066,  (703)  757-5903 
and  Mr.  Clive  R.  G.  O'Grady,  McGuire 
Woods  Battle  &  Booth  LLP,  1050 
Connecticut  Ave.  NW.  Suite  1200, 
Washington,  DC  20006,  (703)  712-3057. 
For  Transferor:  Mr.  Gleb  Glinka, 
Trustee,  C/0  Mr.  Larry  A.  Belluzzo,  U.S. 
Department  of  Agriculture,  Rural 
Utilities  Service,  14th  and 
Independence  Ave.,  SW,  Room  4031-S, 
Stop  1516,  Washington,  DC  20250,  (202) 
720-1265. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Hunter  at  (202)  219-2839,  or  e-mail 
address;  james.hunter@ferc.fed.us. 

i.  Deadline  for  filing  comments  and  or 
motions:  April  3,  2000 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington  DC  20426. 

Please  include  the  project  number  (P- 
2816-007)  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  The 
applicants  propose  a  transfer  of  the 
license  for  Project  No.  2816  from 
Vermont  Electric  Generation  & 
Transmission  Cooperative,  Inc.,  the 
current  licensee,  by  and  through  Mr. 
Gleb  Glinka,  Trustee  in  Bankruptcy,  to 
North  Hartland,  L.L.C.  Transfer  is  being 
sought  in  connection  with  the 
settlement  of  a  Chapter  7  bankruptcy 
proceeding  initiated  by  the  current 
licensee. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street  NE,  Room  2A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
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for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  v^-iting  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nvmiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Conmients — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcdy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  v^ll  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-5688  Filed  3-8-O0;  8:45  am] 

BILUNG  CODE  6717-01-111 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM99-2-O00  et  al.] 

Regional  Transmission  Organizations 
et  al.;  Notice  of  Meeting 

In  the  matter  of  ER97-1 523-000.  OA97- 
470-000,  ER97-4234-O00;  ECOO-26-000. 
ECOO-49-000,  ECOO-40-000,  ECOO-41-000. 
ECOOO-38-000,  E100-26-O00,  EROO-803- 
000.  ECOO-1-OOO,  EL0O-42-O00,  EROO-1572- 
000,  ER0O-395-O00,  EROO-1516-000.  EROO- 
941-000.  ER0&-1630-00O,  EROO-1 53 3-000, 
ER00-138&-O00,  ER99-23 35-000,  ELOO-36- 
000,  EROO-1483-000,  OA96-1 94-000, 
OA96-138-000,  ER9 7-2 3 5 3-000.  ER97-913- 
000,  OA97-237-000.  ER97-1079-000,  ER97- 
3574-000,  ER98-1 568-000,  ER98-1 569-000, 
ER98-45 70-000,  ER98-1608-000,  ER98- 
1609-000,  ER98-1 62 1-000,  ER98-20n-000, 
ER97-3 189-000,  ER97-3463-000,  ER98- 
1581-000,  ER97-3189-000,  OA97-261-O00, 
ER97-1082-000,  ER97-3189-000,  EC97-38- 
000,  ER97-3273-000,  EL97-44-000,  OA97- 
678-000,  ER96-2668-000,  EC96-29-000, 
ER99-550-000,  ER00-556-O00.  EROO-298- 
000,  ELOO-41-OOOl;  New  York  Independent 
System  Operator,  Inc.,  Central  Hudson  Gas  & 
Electric  Corporation,  Consolidated  Edison 
Company  ol  New  York.  Inc..  New  York  State 
Electric  and  Gas  Corporation,  Niagara 
Mohawk  Power  Corporation,  Orange  and 
Rockland  Utilities,  Inc.,  Rochester  Gas  and 
Electric  Corporation  and  New  York  Power 
Pool,  Commonwealth  Edison  Company,  and 
PECO  Energy  Company,  Consolidated  Edison 
Inc.  and  Northeast  Utilities,  Delmarva  Power 
&  Light  Company.  Atlantic  City  Electric 
Company,  DPL  REIT.  Inc.  and  Conectiv 
Atlantic  Generation,  LLC.  Commonwealth 
Edison  Company,  PECO  Energy  Company, 
PECO  Energy  Power  Company,  Susquehanna 
Power  Company,  Energy  East  Corporation 
and  CMP  Group,  Inc.,  PJM  Interconnection, 
L.L.C.,  USGen  New  England,  Inc.,  ISO  New 
England  Inc.,  PJM  Interconnection,  L.L.C., 
PJM  Interconnection,  L.L.C..  PJM 
Interconnection,  L.L.C..  New  York 
Independent  System  Operator.  Inc.,  New 
England  Power  Pool,  New  England  Power 
Pool,  Atlantic  City  Electric  Company, 
Camden  Cogen,  L.P.,  Delmarva  Power  &  Light 
Company,  Edison  Mission  Marketing  & 
Trading  Inc.,  Electric  Power  Supply 
Association,  FPL  Energy,  Inc.,  New  Energy, 
Inc..  Old  Dominion  Electric  Cooperative, 
PECO  Energy  Company,  PG&E  Energy 
Company,  PG&E  Energy  Trading-Power  L.P., 
Sithe  Power  Marketing,  L.P.,  Strategic 
Energy.  L.L.C.,  Virginia  Electric  and  Power 
Company,  Williams  Energy  Marketing  and 
Trading  Company.  WPS  Energy  Services,  Inc. 
V.  PJM  Interconnection,  L.L.C..  New  York 
Independent  System  Operator,  Inc.,  Central 
Hudson  Gas  &  Electric  Corporation. 
Consolidated  Edison  Company  of  New  York, 
Inc.,  New  York  State  Electric  &  Gas 
Corporation.  Niagara  Mohawk  Power 
Corporation,  Orange  &  Rockland  Utilities, 
Inc.,  Rochester  Gas  &  Electric  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Consolidated  Edison  Company  of  New  York, 


Inc.,  New  York  State  Electric  &  gas 
Corporation,  Connecticut  Yankee  Atomic 
Power  Company,  New  England  Power  Pool, 
Potomac  Electric  Power  Company, 
Pennsylvania-New  Jersey-Maryland 
Interconnection,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company.  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison  Company. 
Pennsylvania  Electric  Company,  PP&L,  Inc., 
Potomac  Electric  Power  Company,  Public 
Service  Electric  and  Gas  Company,  PJM 
Interconnection,  L.L.C..  Pennsylvania-New 
Jersey-Maryland  Interconnection,  Atlantic 
City  Electric  Company;  Baltimore  Gas  and 
Electric  Company.  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company, 
Pennsylvania  Power  &  Light  Company, 
Potomac  Electric  Power  Company,  Public 
Service  Electric  and  Gas  Company,  Atlantic 
City  Electric  Company.  Baltimore  Gas  and 
Electric  Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison  Company. 
Pennsylvania  Electric  Company, 
Pennsylvania  Power  &  Light  Company, 
Potomac  Electric  Power  Company.  Public 
Service  Electric  and  Gas  Company, 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Restructuring,  Pennsylvania- 
New  Jersey-Maryland  Interconnection 
Restructuring.  PJM  Interconnection.  L.L.C., 
Atlantic  City  Electric  Company.  Baltimore 
Gas  and  Electric  Company,  Delmarva  Power 
&  Light  Company,  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric  Company, 
Pennsylvania  Power  &  Light  Company. 
Potomac  Electric  Power  Company.  Public 
Service  Electric  and  Gas  Company,  PECO 
Energy  Company,  New  York  Independent 
System  Operator,  Inc..  Central  Hudson  Gas  & 
Electric  Corporation,  Consolidated  Edison 
Company  of  New  York,  Inc.,  New  York  State 
Electric  &  Gas  Corporation,  Niagara  Mohawk 
Power  Corporation.  Orange  &  Rockland 
Utilities,  Inc..  Rochester  Gas  &  Electric 
Corporation.  PJM  Interconnection,  L.L.C. 

On  December  20, 1999,  the 
Commission  issued  Order  No.  2000  to 
advance  the  formation  of  Regional 
Transmission  Organizations  (RTOs). 
Order  No.  2000  announced  the 
initiation  of  a  regional  collaborative 
process  to  aid  in  the  formation  of  RTOs. 
To  initiate  the  collaborative  process,  the 
Commission  organized  a  series  of 
regional  workshops.  These  workshops 
are  open  to  all  interested  parties.  The 
second  workshop  is  scheduled  for 
March  15-16,  2000  in  Philadelphia, 
Peimsylvania.  During  the  course  of  the 
Philadelphia  workshop,  discussion  of 
the  above-listed  cases  could  arise.  Any 
person  having  an  interest  in  an  above- 
listed  case  is  invited  to  attend  the 
Philadelphia  workshop.  There  will  be 
no  Commission  transcript  of  any  of  the 
workshops,  and  information  discussed 
or  disseminated  in  the  workshop  will 
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not  constitute  p  art  of  the  decisional 
record  in  the  above-hsted  cases,  unless 
formally  filed  111  accordance  with 
Commission  re]  ulations. 


Linwood  A.  Wata^n, 

Acting  Secretary. 
[FR  Doc.  00-5763 
nUJNO  CODE  S717-1 1-M 


,  Jr., 

Filed  3-8-00;  «:45  am] 


ENVIRONMENtAL  PROTECTION 
AGENCY 


[FRL-6549-5] 


■J 


Agency  Inform^ion  Collection 
Activltlee:  Submiseion  for  0MB 
Review;  Comment  Request,  National 
Emission  Stanqards  (or  Shipbuilding 
and  Ship  Repal|^  (Surface  Coating) 


agency:  Enviro^ 
Agency  CEPA). 
ACTION:  Notice. 


lental  Protection 


SUMMARY:  In  coihpliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  th  s  docimient  announces 
that  the  foUowii  ig  Information 
Collection  Requ  sst  (ICR)  has  been 
forwarded  to  tht  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NES^AP  subpart  II: 
Shipbuilding  and  Ship  Repair  (Surface 
Coating),  OMB  Control  #2060-0330  and 
EPA  ICR  numbet  1712.03,  expiration 
date  May  31,  201)0.  The  ICR  describes 
the  nature  of  th^  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Conunents  must  be  submitted  on 
or  before  April  io,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICk  contact  Sandy  Farmer 
at  EPA  by  phon<i  at  (202)  260-2740,  by 
E-Mail  at 

Farmer.Sandy@tpamail.epa.gov  or 
download  off  thfe  Internet  at  http:// 
www.epa.gov/ic.  ■  and  refer  to  EPA  ICR 
No. 1712. 03.  For  technical  questions 
about  the  ICR  cajll  Anthony  Raia  (202) 
564-6045. 


SUPPLEMENTARY  INFORMATION: 

Title:  NESHAP  subpart  II: 
Shipbuilding  anid  Ship  Repair  (Surface 
Coating),  OMB  Control  #2060-0330  and 
EPA  ICR  nimiber  1712.03,  expiration 
date  May  31.  20  )0.  This  is  a  request  for 
extension  of  a  ci  irrently  approved 
collection. 

Abstract:  The  respondents  are  owners 
or  operators  of  Shipbuilding  and  Ship 
Repair  Facilities .  Operations  covered 
include:  primer  md  top  coat  application 
in  manufacturin  i  processes  and  in  ship 
repair  processes  The  NESHAP 
regulation  40  CI  R  part  63,  subpart  II, 


was  promulgated  on  December  15, 1995. 
The  Administrator  has  determined  that 
Hazardous  Air  Pollutant  (HAP)  and 
Volatile  Organic  Compound  (VOC) 
emissions  from  Shipbuilding  and  Ship 
Repair  Facilities  cause  or  contribute  to 
air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  In  order  to  ensiue  comphance 
with  the  standards  promulgatgd  to 
protect  public  health,  adequate 
recordkeeping  and  reporting  is 
necessary.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

These  standards  rely  on  the  reduction 
of  HAP  emissions  by  using  coatings 
which  comply  with  the  volatile  organic 
compound  (VOC)  limits  set  forth  in  this 
MACT  standard.  In  some  cases,  the 
control  of  emissions  of  HAP  from 
surface  coating  at  shipbuilding  and 
repair  facilities  also  requires  the 
installation  of  properly  designed 
equipment,  and  the  operation  and 
maintenance  of  that  equipment.  The 
required  notifications  are  used  to  inform 
the  Agency  or  delegated  authority  when 
a  source  becomes  subject  to  the 
standard.  The  reviewing  authority  may 
then  inspect  the  source  to  check  if  the 
standard  is  being  met.  The 
implementation  plans  from  facilities  are 
needed  as  these  are  the  Agency's  record 
of  a  source's  initial  capability  to  comply 
with  the  emission  standard,  and  serve  as 
a  record  of  the  operating  conditions 
under  which  compliance  was  achieved. 
In  addition,  the  semiannual  reports  are 
used  for  problem  identification,  as  a 
check  on  soiu-ce  operation  and 
maintenance,  and  for  compliance 
determinations.  Recordkeeping  and 
reporting  are  mandatory  imder  this 
regulation.  Records  must  be  maintained 
for  5  years. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currentiy  vahd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  in  the 
Federal  Register  on  May  27, 1999;  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  biuden  for 
this  collection  of  information  is 
estimated  to  average  492  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 


or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utiUze 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/Operators  of  Shipbuilding  and 
Ship  Repair  Facilities. 

Estimated  Number  of  Respondents: 
45. 

Frequency  of  Response:  Initial, 
Semiannual. 

Estimated  Total  Annual  Hour  Burden: 
22,149. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.1712.03  and 
OMB  Control  No.  2060-0330  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of 

Environmental  Information, 

Collection  Strategies  Division  (2822), 

1200  Pennsylvania,  Ave.,  NW, 

Washington,  DC  20460;  and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA  725  17th  Sti-eet,  NW, 

Washington,  DC  20503. 

Dated:  March  1,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-5800  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  6560-S(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6549-6] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Valuing 
Inland  Water  Quality  Improvements 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  proposed  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  Valuing  Inland  Water  Quality 
Improvements  tEPA  ICR  number 
1914.01).  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  farmer.sandy@epa.gov,  or 
dov«iload  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1914.01.  For  technical  questions 
about  the  ICR  contact  Dr.  Alan  Carlin, 
Office  of  Policy  and  Reinvention,  Mail 
Code  2172,  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460,  e-mail  carlin.alan@epa.gov, 
phone  202-260-5499,  FAX  202-260- 
7875. 

SUPPLEMENTARY  INFORMATION: 

Title:  Valuing  Inland  Water  Quality 
Improvements  (EPA  ICR  number 
1914.01).  This  is  a  new  collection. 

Abstract:  The  purpose  of  this  project 
is  to  develop  economic  benefit  values 
for  water  quality  improvements  for 
lakes,  rivers,  and  streams.  These 
estimates  are  of  substantial  academic 
interest  since  past  studies  have  been 
based  on  a  water  quality  ladder,  which 
is  believed  not  to  be  as  scientifically 
valid  a  construct  for  assessing  water 
quality.  The  estimates  may  also  be 
useful  to  the  Agency  in  complying  with 
the  requirements  of  Executive  Order 
12866  requiring  cost-benefit  analysis  of 
major  Federal  regulations.  This  project 
will  explore  how  valuations  are  affected 
by  use  of  the  current  EPA  approach  of 
specifying  different  dimensions  of  water 
quality  such  as  swimming,  fishing,  and 
broader  aquatic  ecological  effects.  The 
findings  will  be  pertinent  to  economists 
studying  water  quality  changes, 
particularly  with  respect  to  the  task  of 
assessing  benefit  values  for  water 
quality  policies.  We  expect  to  use  data 
collected  with  the  sxu^ey  in 
determining  the  value  of  water  quality 
improvements  to  households  in  the 
United  States.  We  plan  to  recruit 
subjects  randomly  across  the  United 
States  through  telephone  recruiting. 
Subjects  will  be  asked  to  complete  a 
computer  survey  from  a  disk,  which 
wiU  be  mailed  to  them.  Subjects  without 
convenient  access  to  a  personal 


computer  will  be  referred  to  a  national 
commercial  facility  with  computer 
access  nearest  their  home  for  the 
purpose  of  completing  the  survey. 
Subjects  will  retimi  the  survey  disk  by 
mail  when  completed.  Participation  in 
the  survey  is  volimtary.  Respondents 
will  have  to  expend  time,  effort,  and  in 
many  cases  travel  expense  to  participate 
in  the  study.  Avoiding  bias  in  the 
sample  towards  individuals  and  groups 
who  can  more  easily  take  the  survey  is 
an  important  concern.  As  a  result,  we 
will  compensate  subjects  for  their  time 
(and  travel  if  necessary)  to  avoid  the 
selection  bias  that  might  otherwise 
result.  This  survey  is  innovative  both  in 
terms  of  the  survey  methodology  and 
the  substantive  economic  focus.  On  both 
of  these  dimensions  the  survey  is 
breaking  new  ground.  To  maximize  the 
research  value  of  the  survey,  we  will 
proceed  iteratively.  The  version  of  the 
survey  available  now  will  undergo  at 
least  two  pre-tests  after  OMB  approves 
the  ICR.  These  pretests  will  be  designed 
to  identify  programming  complications 
arising  from  the  nature  of  the  survey,  as 
well  as  survey  questions  that  can  be 
refined  to  promote  greater  clarity  and 
convergence  in  the  iterative  choice 
process  used.  The  final  structure  of  the 
survey  will  depend  on  how  people 
respond  to  the  draft  questions.  For 
example,  on  any  initial  pairwise  choice 
question,  the  researchers  seek  to  present 
an  initial  tradeoff  where  half  of  the 
subjects  choose  each  alternative,  in 
order  to  maximize  convergence  on 
tradeoff  rates  in  the  least  possible 
number  of  iterative  questions.  After  the 
pre-tests  are  completed,  recruiting  will 
proceed  as  described  above. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d) 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  12, 1999  (64  FR  61632);  two 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  will  average  between  50 
minutes  and  110  minutes  per 
respondent.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 


and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Individuals/households. 

Estimated  Number  of  Respondents: 
2,800. 

Frequency  of  Response:  One  time. 

Estimated  Total  Annual  Hour  Burden: 
3,150  hours. 

Estimated  Total  Annualized  Capital 
and  Operating  &■  Maintenance  Cost 
Burden: SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  biu'den,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1914.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of 

Environmental  Information, 

Collection  Strategies  Division  (2822), 

1200  Pennsylvania  Ave..  NW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  March  1.2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-5801  Filed  3-9-00;  8:45  am] 
BILUNC  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6549-9] 

Transfer  of  Confidential  Business 
Information  to  Contractors 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  transfer  of  data  and 

request  for  comments. 


SUMMARY:  EPA  will  transfer  to  its 
contractor,  Dynamac  Corporation  and  its 
subcontractor:  Science  Applications 
International  Corporation  (SAIC) 
Confidential  Business  Information  (CBI) 
that  has  been  or  will  be  submitted  to 
EPA  under  section  3007  of  the  Resource 
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Conservation  anl  Recovery  Act  (RCRA). 
Under  RC31A,  EI  A  is  involved  in 
activities  to  supj  tort,  expand  and 
implement  solid  and  hazardous  waste 
regulations. 

DATES:  Transfer  i  )f  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  March  20,  iooo. 
ADDRESSES:  Coimnents  should  be  sent  to 
Regina  Magbie,  Dociunent  Control 
Officer,  Office  of  Solid  Waste  (5305W), 
U.S.  Environmental  Protection  Agency, 
Ariel  Rios  Building,  1200  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20460. 
Comments  shouljd  be  identified  as 
"Transfer  of  Conjfidential  Data." 
FOR  FURTHER  INfH>RMATK)N  CONTACT: 
Regina  Magbie,  document  Control 
Officer,  Office  ofl  Solid  Waste  (5305 W), 
U.S.  Environmental  Protection  Agency, 
Ariel  Rios  Building,  1200  Pennsylvania 
Avenue,  N.W..  Washington,  DC  20460, 
703-308-7909. 
SUPPLEMENTARY  iflFORMATION: 

1.  Transfer  of  Cokifidential  Business 
Information 

Under  EPA  Co|itract  68-W-98-231 
Dynamac  Corporation,  and  its 
subcontractor,  will  assist  the  Office  of 
Solid  Waste,  Ha2Brdous  Waste 
Identification  Division,  by  providing 
technical  support  in  completing 
hazardous  waste  listing  determinations, 
defining  hazardous  waste 
characteristics,  developing  the 
hazardous  waste  identification  rule,  and 
developing  rules  and  reports  pertaining 
to  the  definition  of  solid  waste,  medical 
waste,  used  oil,  waste  generation  and 
transportation,  and  universal  waste, 
such  as  batteries  tnd  fluorescent  light 
bulbs.  EPA  has  determined  that 
Dynamac  Corporition  and  its 
subcontractor,  w 
CBI  submitted  to 
Waste  to  comple 
Corporation  and 
access  to  several  1 
the  Petroleum  Rel 


1  need  access  to  RCRA 
e  Office  of  Solid 
this  work.  Dynamac 
subcontractor,  needs 
A  sources  including 
lery  Data  Base,  the 
Toxics  Release  Inventory,  the  EPA 
National  Survey  6f  Hazardous  Waste 
Generators,  and  tlie  Industries  Studies 
Data  Base. 

In  accordance  \^ith  40  CFR  2.305(h), 
EPA  has  determined  that  Dynamac 
Corporation,  and  its  subcontractor, 
require  access  to  CBI  submitted  to  EPA 
under  the  authority  of  RCRA  to  perform 
work  satisfactorily  under  the  above- 
noted  contract.  EPA  is  submitting  this 
notice  to  inform  all  submitters  of  CBI  of 
EPA's  intent  to  tri  msfer  CBI  to  this  firm 
on  a  need-to-knov  ^  basis.  Upon 
completing  its  rev  iew  of  materials 
submitted,  Dynaniac  Corporation,  and 
its  subcontractor,  jwill  return  all  CBI  to 
EPA. 


EPA  will  authorize  Dynamac 
Corporation,  and  its  subcontractor,  for 
access  to  CBI  under  the  conditions  and 
terms  in  EPA's  "Contractor 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information  Security  Manual."  Prior  to 
transferring  CBI  to  Dynamac 
Corporation,  and  its  subcontractor,  EPA 
will  review  and  approve  its  security 
plans  and  Dynamac  Corporation,  and  its 
subcontractor,  will  sign  non-disclosiu« 
agreements. 

Dated:  February  18,  2000. 
Elizabeth  Cotsworth, 
Director,  Office  of  Solid  Waste. 
[FR  Doc.  00-5802  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  6SeO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-6549-1] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Piusuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  USEPA  Science 
Advisory  Board  (SAB)  will  meet  on  the 
dates  and  times  noted  below.  All  times 
noted  are  Eastern  Time.  All  meetings  are 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Dociunents  that 
are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  Office — information  concerning 
availability  of  documents  fi-om  the 
relevant  Program  Office  is  included 
below. 

1.  Air  Toxics  Monitoring  Subcommittee 

The  Air  Toxics  Monitoring 
Subconunittee,  an  ad  hoc  subconunittee 
of  the  Science  Advisory  Board's 
Executive  Committee,  will  meet  March 
29-30,  2000  in  conference  room  6013, 
USEPA,  Ariel  Rios  Building  North,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004.  The  meeting  will  begin  by 
9:00  a.m.  on  Wednesday,  March  29  and 
adjoiun  no  later  than  5:00  p.m.  on 
Thursday,  March  30. 

Purpose  of  the  Meeting— The 
Subcommittee  will  review  the  draft  Air 
Toxics  Monitoring  Strategy  Concept 
Paper  and  the  draft  "Protocol  for  Model 
to  Monitor  Comparisons  for  National 
Air  Toxics  Screening  Assessment".  The 
Air  Toxics  Monitoring  Concept  Paper 
outlines  the  approach  proposed  by  the 
Environmental  Protection  Agency  (EPA) 
and  its  State  and  Local  Agency  partners 


to  develop  a  national  ambient 
monitoring  network  for  hazardous  air 
pollutants  (HAPs).  The  concept  paper 
describes  monitoring  and  data 
assessment  activities  to  be  performed 
over  the  next  several  years  which  will 
facilitate  the  design  of  a  long-term 
monitoring  program. 

The  role  of  tms  evolving  monitoring 
network  is,  initially,  to  provide  data  on 
a  subset  of  HAPs  to  characterize 
ambient  concentrations  in 
representative  monitoring  areas  to 
support  and  evaluate  dispersion  and 
exposure  models.  The  "Protocol  for 
Model  to  Monitor  Comparisons  for 
National  Air  Toxics  Screening 
Assessment"  provides  a  proposed 
collection  of  data  analysis  procedures 
which  utilize  ambient  air  monitoring 
data  to  evaluate  air  quality  model 
estimates.  Later,  the  network  can  be 
used  to  establish  ambient  trends,  and 
evaluate  the  effectiveness  of  HAP 
control  strategies.  Eventually,  the 
network  will  support  other  efforts  such 
as  initiatives  to  focus  on  multi-media 
and  ciimulative  risks,  various  air  toxics 
assessments,  and  education/outreach. 

Charge  to  the  Subcommittee — The 
preliminary  charge  questions  for  this 
review  are: 

(a)  Since  the  Jiir  toxics  monitoring 
program  will  be  an  integral  part  of  the 
National  Air  Toxics  Assessment 
activities  and  will  augment  the  pre- 
existing State  and  local  toxics 
monitoring  efforts,  does  the 
Subcommittee  believe  that  the  near-term 
(1-2  year)  focuses  (characterizing 
neighborhood  scale  HAPs 
concentrations  and  providing  a  reality 
check  on  dispersion  modeling  elements 
of  the  strategy)  are  appropriate  initial 
steps. 

(b)  Is  a  basic  24-hour  sample,  taken  at 
a  fi^quency  sufficient  to  fulfill  the 
objectives  of  the  program,  adequate  to 
provide  this  model  reality  check  and 
supply  data  for  the  characterization  of 
ambient  HAPs  concentrations? 

(c)  Is  the  neighborhood  sampling  scale 
an  appropriate  choice  for  this  program? 

(dj  Given  the  enormity  of  the  task  of 
monitoring  for  all  HAPs,  we  propose  to 
concentrate  on  monitoring  for  the  33 
HAPs  identified  in  the  Urban  Air  Toxics 
Strategy  (64  FR  38705).  We  anticipate 
monitoring  for  all  (approximately  30) 
HAPs  with  practical  measurement 
methods  at  some  sites  in  the  proposed 
network,  and  monitor  for  a  smaller 
subset  at  the  majority  of  new  sites.  We 
would  appreciate  the  advice  of  the 
Subcommittee  regarding  the  soundness 
of  this  strategy. 

(e)  Are  the  available  Toxic  Organic 
(TO-)  methods  suitable  for  the  operation 
of  a  routine  monitoring  network 


Federal  Register /Vol.  65,  No.  47/Thvirsday.  March  9.  2000 /Notices 


12551 


operated  by  the  State  and  local  air 
pollution  control  agencies? 

(f)  EPA  expects  to  support  the 
establishment  of  moveable  monitoring 
platforms  to  better  assess  the  multiple 
program  objectives  and  characterize 
areas  which  are  disproportionately 
impacted  by  HAPs.  We  would 
appreciate  the  Subcommittees  thoughts 
on  how  best  to  make  use  of  these  data. 

(g)  In  addition  to  your  comments  on 
the  overall  strategy,  we  seek  your  advice 
regarding  the  utility  of  these  data 
analysis  approaches  to  evaluate 
dispersion  model  estimates  and  with  the 
appropriateness  of  this  collection  of 
monitoring  methods  as  a  logical  starting 
point  to  measure  a  list  of  urban  HAPs. 

Availability  of  Review  Materials:  The 
review  dociunents  are  the  revised  draft 
Air  Toxics  Monitoring  Strategy  Concept 
Paper  and  the  draft  "Protocol  for  Model 
to  Monitor  Comparisons  for  National 
Air  Toxics  Screening  Assessment". 
Electronic  versions  of  both  docvunents 
will  be  available  after  March  1  at:  http:/ 
/www.epa.gov/ttn/amtic/.  A  limited 
nimiber  of  paper  copies  of  these 
documents  can  be  obtained  from  Neil 
Frank,  (919)  541-5560, 
frank.neil@epa.gov. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
must  contact  Ms.  Kathleen  White 
Conway,  Designated  Federal  Officer, 
Science  Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building  North,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460; 
telephone  (202)  564-4559;  FAX  (202) 
501-0582;  or  via  e-mail  at 
conway.katheen@epa.gov.  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Ms. 
Conway  no  later  than  noon  Eastern 
Time  on  March  22nd. 

2.  Natural  Attenuation  Research 
Subcommittee — ^Teleconference 
Meetings  on  March  30  and  May  1 

The  Natural  Attenuation  Research 
Subcommittee  of  the  Science  Advisory 
Board's  (SAB)  Environmental 
Engineering  Committee  (EEC)  will 
conduct  public  teleconference  meetings 
Thursday,  March  30,  2000  and  Monday. 
May  1,  2000  between  the  hours  of  3:00 
p.m. — 5:00  p.m  (Eastern  Standard 
Time).  The  meetings  will  be  coordinated 
through  a  conference  call  connection  in 
Room  6450V  in  the  USEPA,  Ariel  Rios 
Building  North,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20004. 
The  Ariel  Rios  Building  is  adjacent  to 
the  escalator  to  the  Federal  Triangle 
Metro  Station  on  12th  Street  NW.  The 
public  is  encouraged  to  attend  the 


meeting  in  the  conference  room  noted 
above,  however,  the  public  may  also 
attend  through  a  telephonic  liiik  if  Unes 
are  available.  Additional  instructions 
about  how  to  participate  in  either 
conference  call  can  be  obtained  by 
calling  Ms.  Mary  Winston 
approximately  a  week  prior  to  each 
meeting  (by  March  16  or  April  24, 
respectively)  at  (202)  564-4538,  or  via  e- 
mail  at  winston.mary@epa.gov. 

Purpose  of  the  Meetings — At  the 
March  30th  conference  call  meeting,  the 
Subcommittee  will  present  and  discuss 
a  draft  outline  for  its  report  on  the 
review  of  EPA's  natural  attenuation 
research.  At  the  May  1st  conference  call 
meeting,  the  Subcommittee  members 
will  present  their  preliminary  reactions 
to  the  review  materials  and  to  clarify  the 
agenda  for  a  face-to-face  review  meeting 
to  be  scheduled  at  a  later  date. 

Availability  of  Review  Materials:  The 
review  materials  include  background 
information  such  as  the  Directive  on 
Natural  Attenuation  (http:// 
www.epa  .gov/swerustl  /directiv/ 
d9200417.pdf);  the  Waste  Research 
Strategy  (http://www.epa.gov/ORD/ 
WebPubs/final/wastepub.pdf);  a  list  of 
publications  based  on  the  completed 
research;  project  descriptions  for  on- 
going research;  and  a  description  of 
planned  research  not  yet  underway. 
Where  an  electronic  version  of  a 
document  is  available,  the  website  has 
been  noted.  A  limited  number  of  paper 
copies  of  these  documents  can  be 
obtained  from  Dr.  Stephen  Schmelling 
at  e-mail:  schmelling.steve@epa.gov  oi 
via  phone  at  (580)  436-8540. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  these  two 
conference  call  meetings  or  wishing  to 
submit  brief  oral  comments  for  any  of 
the  meetings  must  contact  Ms.  Kathleen 
White  Conway,  Designated  Federal 
Officer,  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20460;  telephone  (202)  564-4559; 
FAX  (202)  501-0582;  or  via  e-mail  at 
conway.katheen@epa.gov.  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Ms. 
Conway  no  later  than  noon  Eastern 
Time  one  week  prior  to  each  meeting 
(by  March  16  or  April  24,  respectively). 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 


will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting.  The  SAB  will  accept  written 
comments  until  the  date  of  the  meeting, 
unless  otherwise  stated. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  foimd  on  the  SAB  Website 
(http://www.epa.gov/sab)  and  in  The 
FY1999  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
teleconference  meeting,  including 
wheelchair  access  to  the  conference 
room,  should  contact  Ms.  Conway  at 
least  five  business  days  prior  to  the 
meetings  so  that  appropriate 
arrangements  can  be  made. 

Dated:  March  2.  2000. 
lohn  R.  Fowie  ID, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  00-5622  Filed  3-«-00;  8:45  am] 

BHJJNG  CODE  GS60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6549-4] 

Extension  of  Time  to  Comment  on  the 
Interim  Guidance  on  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  Section  101(10)(H) 
Federally  Permitted  Release  Definition 
for  Certain  Air  Emissions 

agency:  Environmental  Protection 

Agency. 

action:  Notice^ 

summary:  The  Environmental  Protection 

Agency  (EPA)  is  announcing  an 

extension  of  time  to  comment  on  the 

Interim  Guidance  on  the  CERCLA 

Section  101(10)(H)  Federally  Permitted 

Release  Definition  for  Certain  Air 

Emissions. 

DATES:  Comments  are  due  by  April  10. 

2000. 

ADDRESSES:  Send  comments  to  EPA, 

CERCLA  Federally  Permitted  Release 
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Definition,  Dock  Bt  Number  EC-G-1999- 
029,  Mail  Code  'i  201-A.  and  mail  to: 
1200  Pennsylvaiia  Avenue,  NW, 
Washington,  DC  20460;  or  fax  to:  (202) 
501-1011;  orempil  to: 
docket.oeca@epa.gov.  Commentors  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  must  mail  a  self- 
addressed,  stamped  envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
extension  of  tim^,  please  contact  Beth 
Burchard,  Envirc  inmental  Protection 
Agency  (Mail  Code  2245A),  1200 
Pennsylvania  A\enue,  NW,  Washington, 
DC  20460;  (202)  564-^177. 
SUPPLEMENTARY  ^FORMATION: 

Purpose  of  this  I  Ocument 

The  Enviroiun  sntal  Protection  Agency 
announces  an  ex  tension  of  time  to 
submit  comments  on  the  Interim 
Guidance  on  thejCERCLA  Section 
101(10)(H)  Fedetelly  Permitted  Release 
Definition  for  Certain  Air  Emissions 
from  March  10,  2000  to  April  10,  2000. 
The  guidance  di$cusses  EPA's 
interpretation  of  the  federally  permitted 
release  exempticn  as  it  appUes  to 
certain  air  emissions,  responds  to 
industry  questions,  and  solicits  public 
comment  on  the  issues  discussed  in  the 


interim  guidance 
was  published  ir 


64  FR  71614  {D»:.  21,  1999). 


Eric  Schaeflier, 

Director,  Office  o, 
[FR  Doc.  00-5798 

aiujNO  cooesaM-«<-p 


>fl  egulatory  Enforcement. 
iled  3-8-00;  8:45  am] 


The  interim  guidance 
the  Federal  Register  at 


ENVmONMENTAL  PROTECTION 
AGENCY 

[FRL-6547-5] 

Proposed  De  Minimis  Settlement 
Pursuant  to  Section  122(g)  of  ttie 
CompretMoslve  lEnvlronmental 
neeponte,  Compensation,  and  Liability 
Act  Regarding  tie  Syosset  Landfill 
Superfund  Site,  Town  of  Oyster  Bay, 
New  York 

AGENCY:  Environ  mental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  de  minimis  settlement 

and  opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  a  nd  Liability  Act  of 
1980,  as  amende  i  ("CERCLA"),  42 
U.S.C.  9622(i),  tie  U.S.  Environmental 
Protection  Agenc  y  ("EPA"),  Region  II, 
annoimces  a  pro  )osed  administrative  de 
minimis  settlemt  nt  pursuant  to  section 


122(g)(4)  of  CERCLA,  42  U.S.C. 
9622(g)(4),  relating  to  the  Syosset 
Landfill  Superfund  Site  ("Site"),  located 
in  the  Town  of  Oyster  Bay,  New  York. 
This  document  is  being  published 
pursuant  to  section  122(1)  of  CERCLA  to 
inform  the  public  of  the  proposed 
settlement  and  give  the  public  the 
opportunity  to  comment. 

The  proposed  settlement,  between 
EPA  and  Kollmorgen  Corporation, 
Photocircuits  Corporation,  Konica 
Graphics  Imaging,  Inc.,  and  Phelps 
Dodge  Corporation  ("Respondents")  has 
been  memorialized  in  an  Administrative 
Order  on  Consent  (Index  Number 
CERCLA-02-99-2025)  ("Order").  The 
Order  will  become  effective  after  the 
close  of  the  public  comment  period, 
unless  conunents  received  disclose  facts 
or  considerations  which  indicate  the 
Order  is  inappropriate,  improper,  or 
inadequate,  and  EPA,  in  accordance 
with  section  122(i)(3)  of  CERCLA, 
modifies  or  withdraws  its  consent  to  the 
Order. 

Under  the  settlement,  the 
Respondents  will  be  obligated  to  make 
payments  totalling  $7,952.76  to  the 
Hazardous  Substance  Superfund  in 
reimbursement  of  EPA  response  costs 
relating  to  the  Site.  In  addition,  the 
Order  requires  one  of  the  Respondents, 
Phelps  Dodge  Corp.,  to  pay  $17,595.02 
to  the  Town  of  Oyster  Bay,  as  a 
contribution  toward  response  costs 
incurred  by  the  Town  with  respect  to 
the  Site.  The  settlement  amounts 
established  by  the  Order  are  based  on 
information  indicating  that  each 
company  contributed  minimal  volumes 
of  hazardous  substances  to  the  Site.  In 
exchange  for  their  payments. 
Respondents  will  receive  a  covenant  not 
to  sue  from  EPA  relating  to  liability  for 
the  Site  under  sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607. 
DATES:  Comments  must  be  provided  on 
or  before  April  10,  2000. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Envirorunental 
Protection  Agency,  Office  of  Regional 
Coimsel,  New  York/Caribbean 
Superfund  Branch,  17th  Floor,  290 
Broadway,  New  York,  New  York  10007- 
1866,  and  should  refer  to:  "Syosset 
Landfill  Superfund  Site,  U.S.  EPA  Index 
No.  CERCLA-02-99-2025."  For  a  copy 
of  the  settlement  docimient,  contact  the 
individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Leilani  Davis,  Assistant 
Regional  Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007,  Telephone: 
(212) 637-3249. 


Dated:  February  24,  2000. 
William  |.  Muszynski, 

Acting  Regional  Administrator,  Region  II. 
[FR  Doc.  00-5799  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

March  2,  2000. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biuden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quahty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  8,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  Number:  3060-xxxx. 
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Title:  Medical  Implant 
Communications  Service  (MICS) — 
95.1215  Disclosure  policies  and  95.1217 
Labeling  requirements. 

Form  Number:  N/A.  . 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  20  hoiu-s. 

Total  Annual  Cost:  No  annual  cost 
biuden  on  respondents  from  either 
capital  or  start-up  costs. 

Needs  and  Uses:  The  information 
collection  contained  in  sections  95.1215 
and  95.1217  require  manufacturers  of 
transmitters  for  the  MICS  to  include 
with  each  transmitting  device  a 
statement  regarding  harmful 
interference  and  to  label  the  device  in 
a  conspicuous  location  on  the  device. 
The  requirements  will  allow  use  of 
potential  life-saving  medical  technology 
without  causing  interference  to  other 
users  of  the  402-405  MHz  band. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  00-5546  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  6712-01-U 


FEDERAL  ELECTION  COMMISSION 


Revision  to  the  Statement  of  Reasons 
concerning  the  1996  Democratic 
National  Convention  Committee,  Inc. 
(LRA#471). 

Revision  to  the  Statement  of  Reasons 
concerning  the  1996  Republican 
National  Convention  Committee  on 
Arrangements  {LRA  #472). 

Statement  of  Reasons — Buchanan  for 
President  Committee,  Inc. 

Advisory  Opinion  2000-02:  Rick 
Hubbard  and  Rick  Hubbard  for  U.S. 
Senate. 

Advisory  Opinion  2000-04:  National 
Association  of  Federal  Credit  Unions  by 
coimsel,  Thomas  J.  Cooper  and  John  F. 
Cooney. 

Final  Rules  and  Accompanying 
Explanation  and  Justification  to  Revise 
11  CFR  Part  108,  Filing  Copies  of 
Reports  and  Statements  with  State 
Officers. 

Notice  of  Disposition  on  Repayments 
by  Federally  Financed  Presidential 
Primary  Campaign  Committees  (11  CFR 
§9038.2Cb)(2). 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  00-5967  Filed  3-7-00;  3:29  pm] 

BILLING  CODE  6715-01-M 


Sunshine  Act  Meeting 

DATE  AND  TIME:  Tuesday,  March  14, 

2000,  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g,  §  438(b),  and  Title  26. 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday,  March  16, 
2000,  at  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes. 

President  William  J.  Clinton  and  the 
Clinton/Gore  '96  Primary  Committee, 
Inc. — Repayment  Determination  and 
Disgorgement  Determination.' 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the.Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
23,  2000. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Matthew  N.  Smith  II 1997  Family 
Trust,  Escanaba,  Michigan;  to  acquire 


voting  shares  of  Northern  Michigan 
Corporation,  Escanaba,  Michigan,  and 
thereby  indirectly  acquire  voting  shares 
of  Northern  Michigan  Bank,  Escanaba, 
Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3.  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  00-5677  Filed  3-8-00;  8:45  amj 

BILUNG  CODE  621 0-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  apphcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  3,  2000. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  0210fr-2204: 

1.  Andover  Bancorp,  Inc.,  Andover, 
Massachusetts;  to  acquire  100  percent  of 
the  voting  shares  of  GBT  Bancorp, 
Gloucester,  Massachusetts,  and  thereby 
indirectly  acquire  voting  shares  of 
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Gloucester  Ban  :  &  Trust  Company, 
Gloucester,  Mas  sachusetts. 

In  connectior  with  this  application. 
Applicant  also   las  applied  to  acquire 
Gloucester  Inve  itment  Corp., 
Gloucester,  Massachusetts,  and  thereby 
engage  in  makir  g  loans  to  small 
businesses  and  nvestments  in 
industrial  and  cDmmercial  enterprises 
in  the  City  of  Gnucester  and  the  area 
known  as  Cape  \nn,  pursuant  to 
§225.28(b)(12)  (if  Regulation  Y. 

B.  Federal  Re  erve  Bank  of  Kansas 
City{D.  Michae  Manies,  Assistant  Vice 
President)  925  C  irand  Avenue,  Kansas 
City,  Missouri  61198-0001: 

1.  RSB  Financial,  Inc.,  Reading, 
Kansas;  to  becoi  le  a  bank  holding 
company  by  ace  uiring  80.2  percent  of 
the  voting  share  >  of  Reading  State  Bank, 
Reading,  Kansas . 

Board  of  Goveraois  of  the  Federal  Reserve 

System,  March  3,  !000. 

Robert  deV.  Frien  on, 

Associate  Secretai  y  of  the  Board. 

[FR  Doc.  00-5675  Filed  3-6-00;  8:45  am] 

BIUJNG  CODE  6210-0  l-P 


FEDERAL  RESI  RVE  SYSTEM 

Formations  of,  Requisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 


pursuant  to  the '. 
Act  of  1956(12 
(BHC  Act).  Regi 
225),  and  all  ot 


The  companieB  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 
Bank  Holding  Company 
U.S.C.  1841  et  seq.) 
iation  Y  (12  CFR  Part 
pr  applicable  statutes 
and  regulations  ^o  become  a  bank 
holding  companv  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  co  npanies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  avail^le  for  immediate 
inspection  at  tha  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  insjiection  at  the  offices  of 
the  Board  of  Go\emors.  Interested 
persons  may  exf  ress  their  views  in 
writing  on  the  st  mdards  enumerated  in 
theBHCAct(12|U.S.C.  1842(c)).  If  the 
proposal  also  ini  olves  the  acquisition  of 
a  nonbanking  co  npany,  the  review  also 
includes  whethe  r  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  secnon  4  of  the  BHC  Act 
(12  U.S.C.  1843)1  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  infor  nation  on  all  bank 
holding  compan  es  may  be  obtained 


from  the  National  Information  Center 
website  at  Mrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  ^e  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  3,  2000. 

A.  Federal-Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Brookline  Bancorp,  MHC,  and 
Brookline  Bancorp,  Inc.,  both  of 
Brookline,  Massachusetts;  to  acquire 
100  percent  of  the  voting  shares  of 
Lighthouse  Bank,  Waltham, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Richmond 
(A.  Linwood  Gill,  HI,  Vice  President) 
701  East  Byrd  Street,  Richmond, 
Virginia  23261-4528: 

1.  BB&T  Corporation,  Winston-Salem, 
North  Carolina;  to  merge  with  One 
Valley  Bancorp,  Inc.,  Charleston,  West 
Virginia,  and  thereby  indirectly  acquire 
One  Valley  Bank.  National  Association, 
Charleston,  West  Virginia;  One  Valley 
Bank,  Inc.,  Morgantown,  West  Virginia; 
One  Valley  Bank  of  Huntington,  Inc., 
Huntington,  West  Virginia;  One  Valley 
Bank  of  Mercer  County,  Inc.,  Princeton, 
West  Virginia;  One  Valley  Bank  "  South, 
Inc. ,  Summersville,  West  Virginia;  One 
Valley  Bank  "  North,  Inc.,  Moundsville, 
West  Virginia;  One  Valley  Bank  Central 
Virginia,  National  Association, 
Lynchbiug,  Virginia;  One  Valley  Bank 
East,  National  Association,  Martinsburg, 
West  Virginia;  and  One  Valley  Bank — 
Shenandoah,  Raphine,  Virginia. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  exercise 
an  option  to  acquire  up  to  19.9  percent 
of  the  voting  securities  of  One  Valley 
Bancorp,  Inc.,  under  certain 
circumstances. 

C.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  BGC  Bancorp,  Inc.,  Gibson  City, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Gibson  City, 
Gibson  City,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  6,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-5816  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  621 0-01 -P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposais  To  Engage  in 
Permissibie  Nonbanicing  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissibie  Nonbanlting 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciu-ities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Ceiiter  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  3,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Fortress  Bancshares,  Inc.,  Westby, 
Wisconsin;  to  acquire  Fortress  Bank  of 
Cresco,  Cresco,  Iowa,  upon  its 
conversion  to  a  federal  savings  bank, 
and  thereby  engage  in  operating  a 
savings  association,  pvu-suant  to 
§  225.28(b){4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  March  3,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-5676  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  6210-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

State  Median  Income  Estimates  for 
Four-Person  Families  (FY  2001);  Notice 
of  the  Fiscal  Year  (FY)  2001  State 
Median  Income  Estimates  for  Use 
Under  the  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP) 
Administered  by  the  Administration  for 
Children  and  Families,  Office  of 
Community  Services,  Division  of 
Energy  Assistance 

AGENCY:  Office  of  Community  Services, 
ACF,  DHHS. 

ACTION:  Notice  of  estimated  State 
median  income  for  FY  2001. 

SUMMARY:  This  notice  announces  the 
estimated  median  income  for  four- 
person  families  in  each  State  and  the 
District  of  Columbia  for  FY  2001 
(October  1,  2000  to  September  30,  2001). 
LIHEAP  grantees  may  adopt  the  State 
median  income  estimates  beginning 
with  the  date  of  this  publication  of  the 
estimates  in  the  Federal  Register  or  at 
a  later  date  as  discussed  below.  This 
means  that  LIHEAP  grantees  could 
choose  to  implement  this  notice  during 
the  period  between  the  heating  and 
cooling  seasons.  However,  by  October  1, 
2000,  or  by  the  beginning  of  a  grantee's 
fiscal  year,  whichever  is  later,  LIHEAP 
grantees  using  State  median  income 
estimates  must  adjust  their  income 
eligibility  criteria  to  be  in  accord  with 
the  FY  2001  State  median  income 
estimates. 

This  listing  of  estimated  State  median 
incomes  concerns  maximum  income 
levels  for  households  to  which  LIHEAP 
grantees  may  make  payments  under 
LIHEAP. 

EFFECTIVE  DATE:  The  estimates  are 
effective  at  any  time  between  the  date  of 
this  publication  and  October  1,  2000,  or 
by  the  beginning  of  a  LIHEAP  grantee's 
fiscal  year,  whichever  is  later. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Litow,  Administration  for 
Children  and  Families,  HHS,  Office  of 
Community  Services,  Division  of  Energy 
Assistance  5th  Floor  West  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Telephone:  (202)  401-5304, 
Internet  E-Mail:  IIitow@acf.dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  section  2603(7)  of  Title 
XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35,  as  amended),  we  are  announcing  the 
estimated  median  income  of  a  four- 
person  family  for  each  state,  the  District 
of  Columbia,  and  the  United  States  for 


FY  2001  (the  period  of  October  1,  2000, 
through  September  30,  2001). 

Section  2605(b)(2)(B)(ii)  of  the 
LIHEAP  statute  provides  that  60  percent 
of  the  median  income  for  each  state,  as 
annually  established  by  the  Secretary  of 
the  Department  of  Health  and  Human 
Services,  is  one  of  the  income  criteria 
that  LIHEAP  grantees  may  use  in 
determining  a  household's  eligibility  for 
LIHEAP. 

LIHEAP  is  currently  authorized 
through  the  end  of  FY  2004  by  the  Coats 
Human  Services  Reauthorization  Act  of 
1998,  Pub.  L.  105-285,  which  was 
enacted  on  October  27, 1998. 

Estimates  of  the  median  income  of 
four-person  families  for  each  State  and 
the  District  of  Columbia  for  FY  2001 
have  been  developed  by  the  Bureau  of 
the  Census  of  the  U.S.  Department  of 
Commerce,  using  the  most  recently 
available  income  data.  In  developing  the 
median  income  estimates  for  FY  2001, 
the  Bureau  of  the  Census  used  the 
following  three  sources  of  data:  (1)  the 
March  1999  Current  Population  Survey; 
(2)  the  1990  Decennial  Census  of 
Population;  and  (3)  1998  per  capita 
personal  income  estimates,  by  state, 
from  the  Bureau  of  Economic  Analysis 
of  the  U.S.  Department  of  Commerce. 

Like  the  estimates  for  FY  2000,  the  FY 
2001  estimates  include  income 
estimates  from  the  March  Ciuxent 
Population  Survey  that  are  based  on 
population  controls  from  the  1990 
Decennial  Census  of  Population.  Income 
estimates  prior  to  FY  1996  from  the 
March  Current  Population  Survey  had 
been  based  on  population  controls  from 
the  1980  Decennial  Census  of 
Population.  Generally,  the  use  of  1990 
population  controls  results  in  somewhat 
lower  estimates  of  income. 

For  further  information  on  the 
estimating  method  and  data  sources, 
contact  the  Housing  and  Household 
Economic  Statistics  Division,  at  the 
Bureau  of  the  Census  (301-457-3243). 

A  state-by-state  listing  of  median 
income,  and  60  percent  of  median 
income,  for  a  four-person  family  for  FY 
2001  follows.  The  listing  describes  the 
method  for  adjusting  median  income  for 
families  of  different  sizes  as  specified  in 
regulations  applicable  to  LIHEAP,  at  45 
CFR  96.85(b),  which  was  published  in 
the  Federal  Register  on  March  3,  1988 
at  53  FR  6824. 


Dated:  March  2,  2000. 
Donald  Sykes, 

Director.  Office  of  Community  Services. 

Estimated  State  Median  Income 
For  4-Person  Families,  by  State, 
Fiscal  Year  2001  ^ 


i 

60  per- 

Estimated 

cent  of 

state  me- 

estimated 

States 

dianin- 

state  me- 

come4- 

dian  In- 

person 

come  4- 

families  2 

person 
families 

Mabama 

$51,156 

$30,694 

Alaska  

59,726 

35.836 

Arizona  

49,397 

29,638 

Arkansas 

44,471 

26,683 

Calltomla 

55.209 

33,125 

Colorado  

63,428 

38,057 

Connecticut 

75,534 

45.320 

Delaware 

65.157 

39,094 

District  of  Col 

60.674 

52,581 

36.404 

Florida 

31,549 

Georgia 

55,989 

33,593 

Hawaii  

61,838 

37,103 

Idaho 

49,174 

29,504 

Illinois 

61,672 

37,003 

Indiana 

55,284 

33.170 

Iowa  

53,230 

31,938 

Kansas  

55,341 

33,205 

Kentucky  

49.108 

29,465 

Louisiana  

49.037 

29.422 

Maine  

51.059 

30,635 

Maryland  

71,404 

42,842 

Massachusetts 

68.958 

41,375 

Michigan  

59,019 

35,411 

Minnesota  

67,140 

40,284 

Mississippi  

43.907 

26,344 

Missouri  

54,190 
44.737 

32.514 

Montana 

26,842 

Nebraska  

56,692 

34,015 

Nevada  

53.054 

31,832 

New  Hampshire  

61,014 

36,608 

New  Jersev 

70,983 

42.590 

New  Mexico  

43,829 
57,142 
54,331 
51.002 

26,297 

New  Yort<  

34,285 

North  Carolina  

32,599 

North  Dakota       

30,601 

Ohio  

60,169 

36.101 

Oklahoma  

47,436 

28,462 

Oregon 

55,892 

33.535 

Pennsylvania  

58,507 

35,104 

Rhode  Island  

62,339 
52.111 

37.403 

South  Carolina  

31.267 

South  Dakota    

49.702 

29,821 

Tennessee  

50.310 

30,186 

Texas  

51,148 
54,946 
53,691 
60,860 

30.689 

Utah    

32,968 

Venmont  

32,215 

Virainia        

36,516 

Washington 

61 ,059 

36.635 

West  Virainia      

43,239 

25,943 

Wisconsin  

57,890 

34,734 
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ST)  iTE 


Estimated 
For  4-PersoN 
Fiscal  Year 


Median    Income 
Families,  by  State, 
:»001  ^—Continued 


States 


Wyoming 


Estimated 
state  me- 
dian in- 
come 4- 
person 
families  2 


50,989 


60  per- 
cent of 
estimated 
state  me- 
dian in- 
come 4- 
person 
families 


30,593 


In  accordance  vith  45  CFR  96.85,  each 
State's  estimated  n  edian  income  for  a  4-per- 
son  family  Is  multiiilied  by  the  following  per- 
centages to  adjust  I  Dr  family  size:  52%  for  one 
person,  68%  for  two  persons,  84%  for  three 
persons,  100%  for  ^ur  persons,  116%  for  five 
for  six  persons.  For  family 
six  persons,  add  3%  for 
each  additional  fatfiily  member  and  multiply 
the  new  percentage  by  the  State's  estimated 
median  income  for  ^  4-person  family. 

2  Prepared  by  the  Bureau  of  the  Census 
from  the  March  19^  Current  Population  Sur- 
vey, 1990  Decennial  Census  of  Population 
and  Housing,  and  1998  per  capita  personal  in- 
come estimates,  byj  state,  from  the  Bureau  of 
Economic  Analysis. 

Note — FY  2001  (Jovers  the  period  of  Octo- 
ber 1 .  2000  through  September  30,  2001 .  The 
estimated  median  income  for  4-person  families 


living  in  the  United 


States  is  $56,061  for  FY 
2001.  The  estimate^  are  effective  for  the  Low 
Income  Home  Enjrgy  Assistance  Program 
(LIHEAP)  at  any  tinr  e  between  the  date  of  this 
publication  and  Octi  >ber  1 ,  2000,  or  by  the  be- 
ginning of  a  LIHEAP  grantee's  fiscal  year, 
whichever  is  later 

[FR  Doc.  00-5679  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  41S4-41  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVIC^ 

Food  and  Drug  Administration 

[Docket  No.  00D-0ft35] 

Draft  Guidance  fpr  Industry  on 
Conjugated  Estrogens,  USP:  LC-MS 
Method  for  Botti  Qualitative  Chemical 
Characterization  and  Documentation  of 
Qualitative  Pharikiaceutical 
Equivalence;  Avi  inability 

AGE^4CY:  Food  an  1  Drug  Administration, 

HHS. 

ACTKIN:  Notice. 


SUMMARY:  The  Fc  od  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiHty  of  a  c  raft  guidance  for 
industry  entitled  "Conjugated  Estrogens, 
USP:  LC-MS  Mel  hod  for  Both 
Qualitative  Chen  ical  Characterization 
and  Documentation  of  Qualitative 
Pharmaceutical  E  qui  valence."  This  draft 
guidance  is  intended  to  provide 
recommendation  >  to  applicants  who 
wish  to  submit  a  new  drug  application 
or  abbreviated  ne  w  drug  application  for 


a  natural  soiut:e  conjugated  estrogens 
solid  oral  dosage  form.  This  guidance 
provides  a  description  of  the  liquid 
chromatography-mass  spectrometry 
(LC-MS)  method  that  can  be  used  to 
address  both  qualitative  chemical 
characterization  and  qualitative 
pharmaceutical  equivalence  (PE). 
DATES:  Submit  written  comments  on  the 
draft  guidance  by  Jime  8,  2000.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  http://www.fda.gov/cder/ 
guidance/index. htm.  Submit  written 
requests  for  single  copies  of  the  draft 
guidance  to  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
gwdance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  P.  Adams,  Center  for  Drug 
Evaluation  and  Research  (HFD-350), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5651. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Conjugated  Estrogens,  USP:  LC-MS 
Method  for  Both  Qualitative  Chemiccd 
Characterization  and  Documentation  of 
Qualitative  Pharmaceutical 
Equivalence."  Chemical 
characterization  and  PE  of  natural 
source  conjugated  estrogens  involve 
both  qualitative  and  quantitative 
aspects.  Qualitative  aspects  of  both 
chemical  characterization  and  PE 
involve  detection  and  measurement  of 
certain  of  the  components  in  conjugated 
estrogens.  The  recommended 
methodology,  LC-MS,  is  applicable  to 
both  the  drug  substance  and/or  solid 
oral  dosage  forms.  This  draft  guidance 
provides  a  description  of  the  LC-MS 
method  developed  by  the  Division  of 
Testing  and  Applied  Analytical 
Development/Office  of  Pharmaceutical 
Science/Center  for  Drug  Evaluation  and 
Research  for  both  the  qualitative 
chemical  characterization  and 
documentation  of  qualitative  PE  of 
natural  soiu-ce  conjugated  estrogens. 
Interpretation  of  the  data  for  PE  is 
beyond  the  scope  of  this  guidance  and 
will  be  addressed  in  a  separate 
document.  Quantitative  aspects  of 
chemical  characterization  and  PE  use 


the  gas  chromotography  (GC)  (flame- 
ionization  detector)  and  high-pressure 
liquid  chromotography  (HPLC) 
(ultraviolet  detector)  assays  described  in 
a  draft  proposed  Conjugated  Estrogens, 
USP,  monograph  (http://wMrw.fda.gov/ 
cder/drug/monographs/default.htm), 
and  they  are  not  the  subject  of  this 
guidance. 

This  Level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27,  1997).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  this  LC-MS  method  for  both 
qualitative  chemical  characterization 
and  documentation  of  qualitative 
pharmaceutical  equivalence  of 
conjugated  estrogens,  USP.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes,  regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  cuiy  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docxunent.  The  drsift 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  March  1,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-5751  Filed  3-6-00;  2:58  pm] 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-205/ 
Supplement] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
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comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Individual 
Market-Guarantee  Issue  Election  Packet, 
and  Supporting  Regulations  in  45  CFR 
148,  and  Forms/Instructions;  Form  No.: 
HCFA-R-205/Supplement  (OMB 
#0938-NEW);  Use:  This  collection  is  a 
Supplement  of  the  existing  collection 
for  "Information  Collection 
Requirements  Referenced  in  HIPAA  for 
the  Individual  Market,  Supporting 
Regulations  in  45  CFR  148,  and  forms/ 
instructions  (OMB  0938-0703).  This 
supplement  is  intended  to  simplify  the 
filing  obligations  of  issuers  who 
participate  in  the  individual  market  of 
more  than  one  direct  enforcement  state. 
A  direct  enforcement  state  is  a  state  in 
which  HCFA  has  the  responsibility  to 
enforce  the  requirements  of  HIPAA. 
This  supplement  allows  the  issuer  to 
submit  the  requested  information  for 
multiple  states  at  one  time,  rather  than 
having  to  complete  a  separate 
transmittal  form  for  each  state; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit, 
Individuals  or  Households,  Not-for- 
profit  institutions,  Federal  Government, 
and  State,  Local  or  Tribal  Government; 
Number  of  Respondents:  15;  Total 
Annual  Responses:  150;  Total  Annual 
Hours:  566. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
reconmiendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 

Security  and  Standards  Group, 


Division  of  HCFA  Enterprise 
Standards,  Attention:  Dawn 
Willinghan,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850 

Dated:  February  29,  2000. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[PR  Doc.  00-5703  Filed  3-8-00;  8:45  am) 

BILUNC  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-1514] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  coimnent. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospital 
Request  for  Certification  in  the 
Medicare/Medicaid  Program: 

Form  No.:  HCFA-1514  (OMB#  0938- 
0380);  Use:  Section  1861  of  the  Social 
Security  Act  requires  hospitals  and 
critical  access  hospitals  to  be  certified  to 
participate  in  the  Medicare/Medicaid 
program.  These  providers  must 
complete  the  "Hospital  Request  for 
Certification  in  the  Medicare/Medicaid 
Program"  form  in  order  to  be  certified 
or  recertified;  Frequency:  Aimually; 
Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions; 


Number  of  Respondents:  6,300;  Total 
Annual  Responses:  4,400;  Total  Annual 
Hours:  1,100. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Ofiice  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Attention:  Julie  Brown. 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850 

Dated:  February  28,  2000. 
John  P.  Burke  m, 

Reports  Clearance  Officer,  HCFA  Office  of 

Information  Senices,  Security  and  Standards 

Group.  Division  of  HCFA  Enterprise 

Standards. 

[PR  Doc.  00-5704  Filed  3-8-00:  8:45  am] 

BMLUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-0368  and 
HCFA-R-0144] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summarv'  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
conaments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
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be  collected;  and  (4)  the  use  of 
automated  collec  ion  techniques  or 
other  fonns  of  inl  Drmation  technology  to 
minimize  the  inf(  irmation  collection 
burden. 

Type  of  Inform  ition  Collection 
Request:  Extensic  n  of  a  currently 
approved  coUectilon;  Title  of 
Information  Collation:  Medicaid  Drug 
Rebate;  Form  No.  0938-0582;  Use: 
Section  1927  requires  State  Medicaid 
agencies  to  report  to  drug  manufacturers 
and  HCFA  on  the  drug  utilization  for 
their  State  and  th  i  amoimt  of  rebate  to 
be  paid  by  the  ma  nufacturer;  Frequency: 
Quarterly;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  51; jTotai  Annual 
Responses:  204;  "Eotal  Annual  Hours: 
6,125. 

To  obtain  copias  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  htip://www.hcfa.gov/ 
regs/prdact95.htnii,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
docximent  identifier,  to 
Paperwork@hcfa.iov,  or  call  the  Reports 
Clearance  Office  6n  (410)  786-1326. 
Written  comment^  and 
recommendation^  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of 'this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCI A  Enterprise 
Standards,  Atte  ition:  Julie  Brown, 
Room  N2-14-2fe,  7500  Security 
Boulevard,  Bait  more,  Maryland 
21244-1850 

Dated:  February  2  i,  2000. 
John  P.  Burke  m, 

Reports  Clearance  C  ffi 

Standards  Group.  D  vision  i 

Enterprise  Standard  i. 

[PR  Doc.  00-5705  Filed  3-8-00;  8:45  am] 

WLUNQ  CODE  412<H)3-  > 


7cer,  Security  and 
ofHCFA 


DEPARTMENT  01  ■  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Finai^ing  Administration 

[Document  Mentifi^:  HCFA-0367,  0367a,  b, 
and  c] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Requef  t 

agency:  Health  C  ire  Financing 
Administration,  V  HS. 
In  compliance  \  rith  the  requirement 


of  section  3506(c] 


2){A)ofthe 


Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid  Drug 
Rebate  Program — Manufacturers;  Form 
No.:  HCFA-0367  and  0367a,  b,  and  c 
(0938-0578;  Use:  Section  1927  requires 
drug  manufacturers  to  enter  into  and 
have  in  effect  a  rebate  agreement  with 
the  Federal  Government  for  States  to 
receive  funding  for  drugs  dispensed  to 
Medicaid  recipients;  Frequency: 
Quarterly;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  551;  Total  Aimual 
Responses:  2,204;  Total  Annual  Hours: 
54,660. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  nimiber,  and  HCFA 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Attention:  Julie  Brown, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850 


Dated:  February  28,  2000. 
John  P.  Burke  ID, 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  ofHCFA 
Enterprise  Standards. 
[FR  Doc.  00-5707  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-0211] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Model 
Application  Template  for  State  Child 
Health  Plan  Under  Title  XXI  of  the 
Social  Security  Act,  State  Children's 
Health  Insurance  Program,  and  Model 
Application  Template  and  Instructions; 
Form  No.:  HCFA-R-211  (OMB  #0938- 
0707);  Use:  States  are  required  to  submit 
Title  XXI  plans  and  amendments  for 
approval  by  the  Secretary  pursuant  to 
section  2102  of  the  Social  Secmity  Act 
in  order  to  receive  funds  for  initiating 
and  expanding  health  insurance 
coverage  for  uninsured  children.  The 
model  application  Template  is  used  to 
assist  States  in  submitting  a  State  Child 
Health  Plan  and  amendments  to  that 
plan;  Affected  Public:  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  37;  Total  Annual 
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Responses:  37;  Total  Annual  Hours: 
2,960. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786^1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Attention:  Julie  Brown, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850 

Dated:  February  28,  2000. 
lohn  P.  Burke, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-5709  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  identifier:  HCFA-2746] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  comphance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  bvuden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Death  Notification;  Form  No.: 
HCFA-2746  (0938-0448);  t/se.The  form 
is  completed  by  all  Medicare  approved 
ESRD  facilities  upon  the  death  of  an 
ESRD  patient.  Its  primary  purpose  is  to 
collect  fact  and  cause  of  death.  Reports 
of  deaths  are  used  to  show  cause  of 
death  and  demographic  characteristics 
of  these  patients.  Frequency:  On 
occasion;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions  and  Federal  Government; 
Number  of  Respondents:  3,761;  Total 
Annual  Responses:  52,654;  Total 
Annual  Hours  Requested:  8,951. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  niunber,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address: 

OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room 
10235,  Washingtou,  DC  20503 

Dated:  January  24,  2000. 
lohn  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA. 
Office  of  Information  Services.  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  00-5706  Filed  3-8-00:  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-0588] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 


(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  fif  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  cvirrently 
approved  collection;  Title  of 
Information  Collection:  Authorization 
agreement  for  electronic  forms  transfer; 
Form  No.:  HCFA-0588  (OMB  #0938- 
0626);  Use:  The  information  is  needed 
to  allow  providers  to  receive  funds 
electronically  in  their  bank  accounts; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit,  Not- 
for-profit  institutions;  Number  of 
Respondents:  10,000:  Total  Annual 
Responses:  10,000;  Total  Annual  Hours: 
1,250. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wrww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer: 

OMB  Human  Resources  and  Housing 
Branch,  Attention:  AlUson  Eydt,  New 
Executive  Office  Building,  Room 
10235,  Washington,  D.C.  20503 

Februaiy  28.  2000. 
Jolui  P.  Burke  UI, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  00-5708  Filed  3-8-00:  8:45  am] 
BtLUNG  CODE  4120-03-^ 
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DEPARTMENT  0  F  HEALTH  AND 
HUMAN  SERVICp 

Haalth  Care  Finahcing  Administration 
[Document  ldentHi(»r:  HCFA-0605] 

Agency  informat  on  Coliection 
Activities:  Submission  for  0MB 
Review;  Commeet  Request 

AGENCY:  Health  C  are  Financing 
Administration,  IMS. 

In  compliance  vith  the  requirement 
of  section  3506(c;{2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Final  icing  Administration 
(HCFA).  Departmsnt  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  piplic  comment. 
Interested  persont  are  invited  to  send 
comments  regarding  this  bxirden 
estimate  or  any  o  her  aspect  of  this 
collection  of  infoi  mation,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  util  ity  of  the  proposed 
information  coUe  :tion  for  the  proper 
performance  of  ti  e  agency's  functions; 
(2)  the  accuracy  c  f  the  estimated 
burden;  (3)  ways  o  enhance  the  quality, 
utility,  and  clarit '  of  the  information  to 
be  collected;  and  [4)  the  use  of 
automated  coUec  ion  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Inform  ition  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Yios^iial 
Provider  of  Exten  ier  Care  Services 
(Swing-Beds)  in  t  le  Medicare  and 
Medicaid  Prograi  is,  42  CFR  447.280  and 
482.66;  Form  No.  HCFA-605  (OMB# 
0938-0624);  Use:  This  is  a  facility 
identification  anc  screening  form.  It  will 
be  completed  by  ■<  i  hospital  that  is 
requesting  approval.  It  initiates  the 
process  of  detenu ining  the  hospital's 
eligibility  and  als  o  requests  approval  for 
its  bed  count  cate  ^ory.  Frequency:  Other 
(one  time);  Affect  id  Public:  Business  or 
other  for  profit,  aiid  Not  for  profit 
institutions;  Nunber  of  Respondents: 
50;  Total  Annual  Responses:  50;  Total 
Annual  Hours:  V,  .5. 

To  obtain  copi«  s  of  the  supporting 
statement  and  an  i  related  forms  for  the 
proposed  paperw  ark  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  ht  p://www.hcfa.gov/ 
regs/prdact95.ht:ii,  or  E-mail  your 
request,  includin  5  your  address,  phone 
number,  0MB  nv  tnber,  and  HCFA 
document  identif  ier,  to 
Paperwork@hcfa.  50V,  or  call  the  Reports 
Clearance  Office  m  (410)  786-1326. 
Written  comment  s  and 
recommendation  1  for  the  proposed 


information  collections  must  be  mailed 

within  30  days  of  this  notice  directly  to 

the  OMB  desk  officer. 

OMB  Human  Resources  and  Housing 
Branch,  Attention,  Allison  Eydt,  New 
Executive  Office  Building,  Room 
10235,  Washington,  DC  20503 

Dated:  February  24,  2000. 
John  P.  Burke 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-5710  Filed  3-8-00;  8:45  ami 

BILUNG  CODE  4120-0»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Data  Collection;  Comment 
Request:  Pretesting  of  Office  of  Cancer 
Communications  Messages 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
PROPOSED  COLLECTION:  Title:  Pretesting 
of  Office  of  Cancer  Commimications 
Messages. 

Type  of  Information  Collection 
Request:  Extension  (OMB  #0925-0046, 
expires  (8/31/00). 

Need  and  Use  of  Information 
Collection:  In  order  to  carry  out  NCI's 
legislative  mandate  to  educate  and 
disseminate  information  about  cancer 
prevention,  detection,  diagnosis,  and 
treatment  to  a  wide  variety  of  audiences 
and  organizations  (e.g.,  cancer  patients, 
their  families,  the  general  public,  health 
providers,  the  media,  voluntary  groups, 
scientific  and  medical  organizations), 
the  Office  of  Cancer  Communications 
(OCC)  needs  to  pretest  its 
communications  strategies,  concepts, 
and  messages  while  they  are  under 
development.  The  primary  purpose  of 
this  pretesting,  or  formative  evaluation, 
is  to  ensure  that  the  messages, 
communication  materials,  and 
information  services  created  by  OCC 
have  the  greatest  capacity  of  being 
received,  understood,  and  accepted  by 
their  target  audiences.  By  utilizing 
appropriate  quahtative  and  quantitative 
methodologies,  OCC  is  able  to  (1) 
understand  characteristics  of  the 


intended  target  audience — their 
attitudes,  beliefs  and  behaviors — and 
use  this  information  in  the  development 
of  effective  communication  tools;  (2) 
produce  or  refine  messages  that  have  the 
greatest  potential  to  influence  target 
audience  attitudes  and  behavior  in  a 
positive  manner;  and  (3)  expend  limited 
program  resource  dollars  wisely  and 
effectively. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for  profit; 
Not-for-profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Type  of  Respondents:  Adult  cancer 
patients;  members  of  the  public;  health 
care  professionals;  organizational 
representatives.  The  annual  reporting 
burden  is  as  follows: 

Estimated  Number  of  Respondents: 
13,780; 

Estimated  Number  of  Responses  per 
Respondent:  1; 

Average  Burden  Hours  per  Response: 
1458; and 

Estimated  Total  Aimual  Burden 
Hours  Requested:  2,010. 

There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Ellen  Eisner, 
Conununications  Research  Manager, 
Health  Promotion  Branch,  OCC,  NCI, 
NIH,  Building  31,  Room  10A03,  9000 
Rockville  Pike,  Bethesda,  MD  20892,  or 
call  non-toll-free  number  (301)  435- 
7783  or  E-mail  your  request,  including 
your  address  to: 
EisnerE@occ.nci.nih.gov. 
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COMMENTS  DUE  DATE:  Comments 
regarding  diis  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  May  8,  2000. 

March  1,2000. 
Reesa  L.  Nichols, 

NCI  Project  Clearance  Liaison. 

(FR  Doc.  00-5786  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pvirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  followring 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5, 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
conmiercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Strong  Heart  Family  Study  (UOl)  and  Small 
Grant  Program  (R03). 

Date:  April  6,  2000. 

Time:  8  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase.  MD  20815. 

Contact  Person:  Valerie  L.  Penger,  PhD, 
Health  Science  Administrator,  NIH,  NHLHI, 
DEA,  Review  Branch,  Rockledge  Center  II, 
6701  Rockledge  Drive,  Suite  7198,  Bethesda, 
MD  20892-7924,  301-435-0297. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research,  93.837,  Heart  and 
Vascular  Diseases  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  March  2,  2000. 
LaBeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-5796  Filed  3-8-00:  8:45  am] 

BHJJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel  To 
Review  Individual  National  Research  Service 
Award  Applications. 

Date;  March  22,  2000. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  J.  Stephens-Frazier, 
PHD,  Scientific  Review  Administrator, 
National  Institute  of  Nursing  Research. 
National  Institutes  of  Health,  Natcher 
Building,  Room  3AN32,  Bethesda,  MD  20892, 
(301)  594-5971. 

(Catalogue  of  Federal  Domestic 
Assistance  Program  Nos.  93.361, 
Nursing  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  March  3,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5787  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Behavioral  Special 
Emphasis  Panel. 

Date:  March  9,  2000. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Silver  Spring,  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person:  Gopal  M.  Bhatnagar.  PhD. 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  PHS,  DHHS,  9000 
Rockville  Pike,  6100  Bldg.,  Room  5E01, 
Bethesda,  MD  20892,  (301)  496-1485. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research:  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  March  3,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5788  Filed  3-8-00;  8:45  am] 
BHXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


12562 


would  constitute 
invasion  of 


a  clearly  unwarreinted 
perso  [lal  privacy. 
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Name  of  Commi 
Neurological  Dison 
Emphasis  Panel 

Date:  March  21, 

Time:  2  pm  to  4 

Agenda:  To 
applications. 

Place:  6001  Execjiti 
20892,  (Telephone 

Contact  Person 
Chief,  Scientific 
NIH/DHHS,  Neuroi; 
Executive  Blvd,  Su 
Bethesda.  MD  2089^ 
lp28e@nih.gov. 

This  notice  is 
days  prior  to  the  m^ 
limitations  imposei 
funding  cycle 
(Catalogue  of  Fedeitl 
Program  Nos.  93 
Related  to  Neurolo; 
Biological  Basis 
Neurosciences, 
HHS) 

Dated:  March  3,  lOOO. 
La  Verne  Y.  Stringf  eld, 

Director,  Office  off  ?deral  Advisory 
Committee  Policy. 

[FR  Doc.  00-5791  ijiled  3-8-00;  8:45  am] 
MLUNG  CODE  4140-01  « 


published  less  than  15 
J  eting  due  to  the  timing 
by  the  review  and 


Domestic  Assistance 
Clinical  Research 
ij  ical  Disorders;  93.854, 

Rei  earch  in  the 

National  Institutes  of  Health, 


DEPARTMENT  dF  HEALTH  AND 
HUMAN  SERVIC  :S 

National  Institutis  of  Health 

National  lnstitut<  of  Allergy  and 
Infectious  diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  set  tion  10(d)  of  the 
Federal  Advisorji  Committee  Act,  as 
amended  (5  U.S.i;.  Appendix  2),  notice 
is  hereby  given  o  the  following 
meeting. 

The  meeting  w  11  be  closed  to  the 
public  in  accorda  nee  with  the 
provisions  set  fonth  in  sections 
552b(c)(4)  and  5S2b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  cauld  disclose 
confidential  trad(  >  secrets  or  commercial 


property  such  as 


patentable  material. 


and  personal  infc  rmation  concerning 
individuals  assoc  iated  with  the  grant 


applications,  the 
would  constitute 


!  disclosure  of  which 
a  clearly  unwarranted 
invasion  of  perso  nal  privacy. 

Name  of  Commit  tee:  National  Institute  of 
Allergy  and  Infectii  »us  Diseases  Special 
Emphasis  Panel. 

Date:  April  4.  20*0. 

Agenda:  To  revi€  w  and  evaluate  grant 
applications. 

Place:  Sheraton  (trystal  City,  1800  Jefferson 
Davis  Highway,  Ar  ington,  VA  22202. 

Contact  Person:  ( Jerald  L  McLaughlin, 
PhD,  Scientific  Re\  iew  Administrator, 


Scientific  Review  Program,  Division  of 
Extramural  Activities,  NIAID,  NIH,  Room    • 
2217,  6700-B  Rockledge  Drive,  MSC  7610, 
Bethesda,  MD  20892-7610,  301-496-2550, 
gml45a@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  March  3,  2000. 
LaBeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-5792  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
eimended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  8,  2000. 

Time:  10:30  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Robert  H.  Stretch,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608.  301-443^728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  March  16-17,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 


Contact  Person:  Robert  H.  Stretch,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150.  MSC  9608, 
Bethesda,  MD  20892-9608,'  301-443-4728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  20,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Terrace 
Room,  5520  Wisconsin  Ave.,  Chevy  Chase, 
MD  20815. 

Contact  Person:  Robert  H.  Stretch,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-4728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  28,  2000. 

Time:  10  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd,  Bethesda,  MD  20814. 

Contact  Person:  Robert  H.  Stretch,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-4728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  28,  2000. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Jean  G.  Noronha,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  28,  2000. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
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Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dafe;  April  10-11,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Jean  G.  Noronha,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  April  13,2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  March  2,  2000. 

La  Verne  Y.  Striiigfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-5793  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitii 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  To  Review 
Program  Project  Application  (POl). 

Dafe.  March  17,  2000. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  clarion  Hotel — Fifth  Avenue, 
New  York,  NY  10016. 

Contact  Person:  Arthur  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  To  Review 
Grant  Applications. 

Date:  April  3,  2000. 

Time:  10  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Washington  Dulles, 
1000  Sully  Road,  Dulles,  VA  20166. 

Contact  Person:  Jeffrey  M.  Chemak,  PhD, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  To  Review 
Grant  Applications. 

Date:  April  10,  2000. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  March  2,  2000. 
La  Verne  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-5795  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)f6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel, 
Biotechnology  (Teleconference)  SEP. 

Date.  March  24,  2000. 

Time:  10  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine,  6705 
Rockedge  Drive,  Suite  301,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Sharee  Pepper,  PhD, 
Scientific  Review  Administrator,  Health 
Scientist  Administrator,  Office  of  Extramural 
Programs,  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301 ,  Bethesda,  MD 
20892,  (301)  594-4933. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  March  2,  2000. 

La  Verne  Y,  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-5794  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings. 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 
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The  meetings  will 
public  in  accordance 
provisions  set  forth 
552b(c)(4)  and 
as  amended.  The 
the  discussions  coulp 
confidential  trade 
property  such  as 
and  personal 
individuals  associated 
applications,  the 
would  constitute  a  c 
invasion  of  personal 

Name  of  Committee 
Special  Emphasis  Pane 
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Time:  8:00  am  to  5: 
Agenda:  To  review 
applications. 

Place:  Georgetown 
Wisconsin  Avenue, 
2007. 

Contact  Person 
Scientific  Review 
Scientific  Review. 
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MSC  7804.  Bethesda, 
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than  15  days  prior 
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review  and  funding 
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privacy. 
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H.  Hand,  PhD, 
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Name  of  Committee 
Review  Special  Emphi  sis 

£>afe.  March  20,  200f) 

Time:  8:00  am  to  5 

Agenda:  To  review 
applications. 

Place:  Crystal  City 
Davis  Highway,  Arlini 

Contact  Person:  Ambld 
Scientific  Review  Adr  linistrator 
Scientific  Review,  Natonal 
Health,  6701  Rockledg 
MSC  7806,  Bethesda 
1153. 


published  less 
the  meeting  due 
on  imposed  by  the 
cycle. 

Center  for  Scientific 
Panel. 
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This  notice  is 
than  15  days  prior 
to  the  timing  limit- 
review  and  funding 
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Name  of  Committee : 
Review  Special 

Date:  March  20 

Time:  10:30  am  to 

Agenda:  To  review 
applications. 

Place:  NTH,  Rockledgi 
20892  (Telephone  Conference 

Contact  Person:  Jo 
Review  Administratoi 
Review,  National  Inst  tutes 
Rockledge  Drive,  Roopi 
Bethesda.  MD  20892, 


This  notice  is 
than  15  days  prior 
to  the  timing 
review  and  fundinj , 


Name  of  Committei  ^ 
Review  Special 
Date:  March  20,  20<)0 
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Time:  1  pm  to  2:30  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NTH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Chhanda  L.  Ganguly,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  March  20-21,  2000. 
Time:  6  pm  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  Fortune 
Room,  2101  Wisconsin  Avenue,  N.W., 
Washington,  DC  20007. 

Contact  Person:  Eugene  Vigil,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5144, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date.  March  21,  2000. 
Time:  8:20  am  to  6:30  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn.  1775  Rockville  Pike. 
Rockville,  MD  20852. 

Contact  Person:  Mary  Clare  Walker,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5104, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1165 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  March  21,  2000. 
Time:  10  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
application. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Michael  A.  Lang.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda.  MD  20892.  (301)  435- 
1265. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  IFCN- 
8  (01). 

Date.  March  21.  2000. 
Time:  2  pm  to  3  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 


Contact  Person:  Bernard  F.  DriscoU.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  March  21.  2000. 
Time:  2  pm  to  4  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148. 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

JVame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dofe:March21,2000. 
Time:  3  pm  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Sami  A.  Mayyasi,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112. 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1169. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  March  22,  2000. 
Time:  8:30  am  to  6:30  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike. 
Rockville.  MD  20852. 

Contact  Person:  Mary  Clare  Walker.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1169. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date;  March  22,  2000. 
Time:  10  am.  to  1  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Palladian  West,  Chevy  Chase,  MD  20815. 
Contact  Person:  Gamil  C.  Debbas,  PHD, 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1018. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  22.  2000. 

Time:  2  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Sami  A.  Mayyasi,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1169. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  22-23,  2000. 

Time:  8  pm  to  8  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Jean  D.  Sipe,  PHD, 

Name  of  Committee:  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Rm.  4106,  MSC  7814,  Bethesda,  MD 
20892.  301/435-1743,  sipej@csr.mh.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  23-24,  2000. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  N.W., 
Washington,  DC  20007-3701. 

Contact  Person:  Ron  Manning,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1723. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  23-24,  2000. 

Time:  8  am.  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave.,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Richard  Panniers,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  March  23-24,  2000. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Fairfax  Hotel,  2100 
Massachusetts  Ave.,  N.W.,  Washington,  DC 
20008. 

Contact  Person:  Sally  Ann  Amero,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2206, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1159,  ameros@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  March  23,  2000. 

Time:  1  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Rm.  4124,  MSC  7802.  Bethesda,  MD  20892, 
301/435-1210, 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN- 
7  (03). 

Date.  March  23,  2000. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Bernard  F.  DriscoU,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  23,  2000. 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lawrence  N.  Yager,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
0903,  yagerl@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  March  23,  2000. 

Time:  2:45  p.m.  to  4:15  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4124,  MSC  7802,  Bethesda,  MD  20892, 
(301)435-1210. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  23-25,  2000. 

Time:  7  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  City  Plaza  Downtown  Hotel,  210 
South  Dubuque  Street,  Iowa  City,  lA  52240. 

Contact  Person:  Ramesh  K.  Nayak,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1026. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  23,  2000. 

Time:  12  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Nabeeh  Mourad,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4212, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1222, 

(Catalouge  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  March  3,  2000. 

La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-5789  Filed  3-8-O0;  8:45  am) 

mLLMQ  CODE  4140-01-H 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  8-9,  2000. 

Time:  2  pm  to  10  am. 

Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  Versailles  III. 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 
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r  ey ! 


hd: 


tiig 


Contact  Person:  Shi 
Scientific  Review 
Scientific  Review, 
Health.  6701  RockJedg 
MSC  7814,  Bethesda. 
1198. 

This  notice  is  being 
days  prior  to  the  mee' 
limitations  imposed  b] 
hinding  cycle. 

Name  of  Committee 
Review  Special  Emphasis 

Date:  March  9.  2000 

Time:  10  am  to  4:20 

Agenda:  To  review 
applications. 

Place:  Bethesda  Holiday 
8120  Wisconsin  Avenf  e 
20814. 

Contact  Person:  Shipley 
Scientific  Review 
Scientific  Review.  Nat  onal 
Health,  6701  Rockledgje 
MSC  7814,  Bethesda, 
1198. 

This  notice  is 
days  prior  to  the  meet^g 
limitations  imposed 
ftinding  cycle. 
(Catalogue  of  Federal 
Program  Nos.  93.306, 
93.306;  93.333.  Clinici 
93.337,  93. 393-93.39€  , 
93.846-93.892.  93.89; 
Health.  HHS) 


Hilden,  PhD, 
Adnlinistrator,  Center  for 
National  Institutes  of 
Drive,  Room  4218, 
20892,  (301)  435- 


)ublished  less  than  15 

due  to  the  timing 
the  review  and 


Center  for  Scientific 
Panel. 

am. 
i  nd  evaluate  grant 

Inn,  Versailles  III, 
.  Bethesda;  MD 

Hilden,  PhD. 
Adiiinistrator.  Center  for 
Institutes  of 
Drive,  Room  4218, 
1 ,1D  20892,  (301)  435- 

being  published  less  than  15 
due  to  the  timing 
the  review  and 


Ibr 


)omestic  Assistance 
Comparative  Medicine, 
1  Research.  93.333, 

93.837-93.844. 

National  Institutes  of 


Caregivers  

Youth  

Providers/Administratats 


Total 


len  s 


diys  I 


Written  commi 
recommendations 
proposed  infonnati  Dn 
be  sent  within  30 
Allison  Eydt. 
Housing  Branch 
and  Budget.  New 
Building.  Room  10 
D.C.  20503. 


Dated:  March  3.  20^0. 
Richard  Kopanda, 

Executive  Officer.  SAifHSA. 

IFR  Doc.  00-5727  Fil  id  3-8-00;  8:45  am] 

BILUfM  C006  4162-20-P 
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Dated:  March  3,  2000. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[PR  Doc.  00-5790  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  pubhsh  a  Hst  of 
information  collection  requests  tmder 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)443-7978. 

Phase  ni  of  the  National  Evaluation  of 
the  Comprehensive  Community  Mental 
Health  Services  for  Children  and  Their 
Families  Program 

(New)— SAMHSA's  Center  for  Mental 
Health  Services  (CMHS)  is  conducting 


Phase  in  of  this  national  evaluation 
project.  To  address  the  research 
questions  in  the  national  evaluation,  a 
longitudinal  quasi-experimental  design 
is  being  used  that  includes  data 
collection  in  all  grantee  sites  and 
comparison  sites  over  a  five  year  period. 
Data  collection  methods  include 
interviews  with  caregivers  and  youth, 
site  visits,  case  record  reviews,  service 
diaries,  and  provider  surveys.  Phase  III 
collects  data  on  child  mental  health 
outcomes,  family  life,  and  service 
system  development  and  performance. 
Child  and  family  outcomes  of  interest 
include  the  following:  Child 
symptomatology  and  functioning, 
family  fimctioning  and  material 
resources,  and  caregiver  strain.  The 
length  of  time  that  families  will 
participate  in  the  study  ranges  from  18 
to  36  months  depending  on  when  they 
enter  the  evaluation.  Service  system 
variables  of  interest  include  the 
foUowring:  Maturity  of  system  of  care 
development,  adherence  to  system  of 
care  principles,  coordination  and 
linkages  among  agencies,  and 
congruence  between  family  services 
planned  versus  those  received. 


Respondents 


Number  of 
respond- 
ents 


5,339 

3,203 

633 


9,175 


Re- 
sponses/ 
respondent 


1.11 
1.06 
0.52 


Burden/re- 
sponse 
(Hours) 


2.58 
1.28 
1.25 


Total  bur- 
den hours 
(annualized) 


15,286 

4,347 

413 


20,046 


and 
c  onceming  the 

collection  should 
of  this  notice  to: 
Hirniin  Resources  and 
O  fice  of  Management 
E|cecutive  Office 
35,  Washington, 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4565-fM)8] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Assisted  Living  Conversion  Program 
(ALCP) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

dates:  Comments  Due  Date:  May  8, 
2000. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Building.  Room  8202, 
Washington,  D.C.  20410,  telephone 
(202)  708-5221  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

copies  of  the  proposed  forms  and  other 
available  information  contact  Carissa 
Janis,  telephone  number  (202)  708- 
3944,  extension  2487  (this  is  not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soHciting  comments 
from  members  of  the  public  and  a^ected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utihty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Assisted  Living 
Conversion  Program  (ALCP) — 
Application  kit.  Annual  Report,  and 
Line  of  Credit  Control  System  (LOCCS)/ 
Voice  Response  System  (VRS)  Assisted 
LivingCpnversion  Program  Payment 
VoucfierT""^ 
OMB  Control  Number:  None. 
Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
uses  grant  applications  to  evaluate 
owners'  need  for  and  proposed  use  of 
grant  funds  and  their  ability  to 
administer  such  funds.  The  Department 
will  use  program-end  Annual  Reports  to 
determine  how  well  grant  funds  were 
used  in  meeting  stated  program  goals 
and  in  providing  affordable  and  high 
quality  assisted  living  housing  and 
services.  Grantees  will  also  be  able  to 
evaluate  their  efforts  through  the 
completion  of  the  Annual  Report  and 
will  have  data  and  evidence  of  program 
effectiveness  available  for  both  their 
futiue  use  and  that  of  the  public.  HUD 
will  use  the  Payment  Voucher  to 
monitor  use  of  grants  funds  for  eUgible 
activities  over  Ae  term  of  the  grant.  The 
Grantee  may  similarly  use  this  form  to 
track  and  record  their  requests  for 
payment  reimbursement  for  grant- 
funded  activities. 

Agency  Form  Numbers,  if  applicable: 
HUD-50080-ALCP,  Line  of  Credit 
Control  System  (LOCCS)/  Voice 
Response  System  (VRS)  Assisted  Living 
Conversion  Program  Payment  Voucher. 


Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  140,  the  total 
annual  responses  is  260,  and  the  total 
annual  hours  of  response  are  estimated 
at  4,300. 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  March  3,  2000. 
William  C.  Apgar, 

A  ssistan  t  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  00-5813  Filed  3-08-00;  8:45  am) 

BILUNG  CODE  4210-27-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-10] 

Notice  of  Submission  of  Proposed 
Infonnatlon  Collection  to  OMB;  UrtMO 
Homesteadlng  Program 

agency:  Office  of  the  Chief  hiformation 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  Date:  April  10, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  naune  and/or  OMB 
approval  number  (2506-0042)  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne Eddins@HUD.gov; 


telephone  (202)  708-2374.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
hsts  the  following  information:  (l)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  Also  Lists  the  Following 
Information 

Title  of  Proposal:  Urban 
Homesteading  Program. 

OMB  Approval  Number:  250&-0042. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Local 
Urban  Homesteading  Agencies  (LUHAs) 
which  received  properties  under  HUD's 
Section  810  Urban  Homesteading 
Program.  By  statue  HUD  is  required  to 
conduct  a  continuing  evaluation  of  the 
program.  The  primary  purpose  this 
collection  of  data  is  to  determine 
whether  the  LUHAs  are  disposing  of  the 
properties  as  required  by  law  and  HUD 
requirements. 

Respondents:  Not-for-Profit 
histitutions.  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission: 
Recordkeeping. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Recordkeeping 


150 


1 


.28 


525 


12568 


Total  Estimated 
Status:  Reinstate^ient 
change. 

Authority:  Section 
Reduction  Act  of  199! 
amended. 

Dated:  March  2,  20(J0- 
Wayne  Eddins, 

Department  Reports 
Office  of  the  Chief  Inf 
(FR  Doc.  00-5543 

BILUNG  CODE  4210-01-M 


Fill  d 


Federal  Register /Vol.  65,  No.  47 /Thursday.  March  9,  2000 /Notices 


$urden  Hours:  525. 
without 


1507  of  the  Paperwork 
44  U.S.C.  35,  as 


;Ato 


nagement  Officer, 
t  rmation  Officer. 
3-8-00;  8:45  am] 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561|-N-11] 

Notice  of  Submission  of  Proposed 
Inforination  Coilecjtion  to  0MB; 
Competitive  IHomeless  Assistance 
Program  Annual  P|-ogress  Report 
(APR) 

agency:  Office  of  tjie  Chief  Information 
Officer,  HUD. 
action:  Notice. 


summary:  The  pro 
collection  requireiient 
has  been  submittec 
Management  and 
review,  as  requirec 
Reduction  Act.  Th^ 
soliciting  public 
subject  proposal. 
DATES:  Comments 
2000. 


osed  information 
described  below 

to  the  Office  of 
^udget  (0MB)  for 

by  the  Paperwork 

Department  is 
c(  mments  on  the 

Due  Date:  April  10, 


Recordkeeping 
Reporting 


efir  U 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
approval  number  (2506-0145)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
0MB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  0MB 
approval  nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(7)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 


frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hoiu-s  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Competitive 
Homeless  Assistance  Program  Annual 
(APR). 

OMB  Approval  Number:  250&-O'i.'i5. 

Form  Numbers:  HUD-40118. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Annual  reporting  to  HUD  by  grantees 
receiving  funds  for  homeless  assistance 
programs.  The  Aimual  Progress  Report 
(APR)  form  has  been  simplified  and  the 
Grantee  Annual  Report  (GAR) 
information  collection  (previously 
cleared  under  2506-0126)  has  been 
consolidated  with  this  collection. 

Respondents:  Not-for-PTofit 
Institutions,  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission: 
Recordkeeping  and  Reporting. 

Reporting  Burden : 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


4,000 
4,000 


40 
10 


160,000 
40.000 


Total  Estimated  Burden  Hours: 
200,000. 
Status:  Reinstall  iment,  with  change. 

Authority:  Sectior  3507  of  the  Paperwork 
Reduction  Act  of  19^5,  44  U.S.C.  35,  as 
amended. 

Dated:  March  3,  2#00. 
Wayne  Eddins, 

Department  Reports^^anagement 
Office  of  the  Chie 
[FR  Doc.  00-5814 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4538-N-02] 

Fiscal  Year  2000  Notice  of  Funding 
Availability  (NOFA)  for  tlie  HUD- 
Administered  Small  Cities  Community 
Development  Blocic  Grant  (CDBG) 
Program:  Withdrawal  of  NOFA 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Plarming  and 
Development,  HUD. 
action:  Withdrawal  of  NOFA. 

summary:  This  document  withdraws  the 
Notice  of  Funding  Availability  (NOFA), 
published  on  November  8,  1999,  that 
announced  the  availability  of  Fiscal 
Year  2000  funding  for  the  HUD- 
administered  Small  Cities  Program  in 
New  York  State  imder  the  Conmiimity 
Development  Block  Grant  Program. 


DATES:  March  9,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvette  Aidara,  State  and  Small  Cities 
Division,  Office  of  Commimity  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development,  Room 
7184,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1322  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On 
November  8,  1999  (64  FR  61000),  HUD 
published  a  Notice  of  Funding 
Availability  for  the  HUD-Administered 
Small  Cities  Community  Development 
Block  Grant  Program  that  announced 
Fiscal  Year  2000  funding  for  this 
program.  The  Department  has 


Federal  Register/ Vol.  65,  No.  47/ThLLrsday,  March  9,  2000 /Notices 


12569 


administered  the  Community 
Development  Block  Grant  (CDBG)  Small 
Cities  program  in  the  State  of  New  York 
since  the  inception  of  the  State  CDBG 
program.  Forty-eight  states  administer 
their  own  State  CDBG  program.  At  the 
request  of  Governor  George  E.  Pataki, 
New  York,  the  Department  has 
withdrawn  the  Notice  of  Funding 
Availability  for  Fiscal  Year  2000 
funding.  The  Department  will  continue 
to  retain  control  of  past  grants  and 
multi-year  grants  made  prior  to  Fiscal 
Year  2000. 

In  response  to  requests  from  local 
officials  throughout  the  State  and 
concerns  that  the  State  may  not 
immediately  possess  the  expertise  to 
manage  the  program,  the  Department 
had  originally  proposed  a  transition 
process  designed  to  permit  a  smooth 
and  orderly  transfer  of  the  program  from 
HUD  administration  to  State  control. 
The  proposed  process  would  have 
allowed  the  HUD-administered 
competition  to  continue  as  outlined  in 
the  NOFA  of  November  8, 1999,  while 
the  State  completed  all  necessary  steps 
to  administer  the  program  effectively. 
HUD  had  recommended  a  transition 
process  in  order  to  avoid  any  disruption 
in  funding  to  the  grantees.  New  York 
officials,  however,  indicated  they  would 
prefer  HUD  to  transfer  the  program 
without  a  transition  process. 

Therefore,  through  this  Notice,  HUD 
withdraws  the  NOFA  inviting 
applications  for  the  HUD-administered 
Small  Cities  program  published  on 
November  8,  1999. 

Dated:  March  6,  2000. 
Joseph  D'Agosta, 

General  Deputy  Assistant  Secretary  for 
Comm  unity  Planning  and  Development. 
[FR  Doc.  00-5753  Filed  3-6-00;  2:58  pm] 

BILUNG  CODE  4210-29-l> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Arturo  J.  Gutierrez, 
Weston,  MA,  PRT-023419. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 


program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Diane  Klimipp,  Emigrant, 
MT,  PRT-023635. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piupose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
follovdng  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  March  3,  2000. 
Kristen  Nelson, 

Chief,  Branch  of  Permits,  Office  of 

Managemen  t  A  u  thority. 

[FR  Doc.  00-5719  Filed  3-8-00;  8:45  am] 

BILLING  CODE  4310-55-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Assessment  for  the  Grand  Bayou/Gulf 
Intracoastal  Waterway  (GIWW) 
Freshwater  Diversion  Project, 
Terretx>nne  and  Lafourche  Parishes, 
Louisiana 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

The  Service  announces  the 
availability  of  the  draft  EA  for  the  Grand 
Bayou/GIWW  Freshwater  Diversion 
Project.  A  more  detailed  description  of 
the  project  is  oudined  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  A  Copy  of  the  draft  EA  may  be 
obtained  by  sending  a  written  request  to 
the  Service's  Louisiana  Field  Office  (see 
ADDRESSES).  Requests  must  be  made  in 
writing  to  be  processed.  This  notice  is 


provided  pursuant  to  NEPA  regiUations 
(40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  Federal 
action,  including  the  identification  of 
any  other  aspects  of  the  human 
environment  not  already  identified  in 
the  Service's  EA. 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Field  Office  (see 
ADDRESSES).  You  also  may  comment  via 
the  internet  to 

"Ronald_Paille©fws.gov".  Please 
submit  comments  over  the  internet  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  your  name  and 
return  address  in  your  internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  Service  that  we  have  received 
your  internet  message,  contact  us 
directiy  at  the  telephone  numbers  listed 
below  (see  FURTHER  INFORMATION). 
Finally,  you  may  hand  deUver 
comments  to  the  Service  office  listed 
below  (see  ADDRESSES).  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
administrative  record.  We  will  honor 
such  requests  to  the  extent  allowable  by 
law.  There  may  also  be  circumstances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not,  however, 
consider  anonymous  conunents.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif>'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  draft 
EA  should  be  sent  to  the  Service's  Field 
Office  (see  ADDRESSES)  and  should  be 
received  on  or  before  April  10,  2000. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  EA  may  obtain  a  copy  by 
writing  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  646 
Cajundome  Boulevard,  Suite  400, 
Lafayette,  Louisiana  70506.  Docimients 
will  also  be  available  for  public 
inspection  by  appointment  (Attn: 
Ronald  Paille)  during  normal  business 
hours  at  the  Service  Field  Office. 
Written  data  or  comments  concerning 
the  draft  EA  should  be  submitted  to  the 
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CO!  ISI 


The  data  and 
Submitted  in  writing 

dered  in  the 
rjiaking  process. 

CONTACT:  Mr. 
Field  Biologist, 

telephone:  337/ 
3100,  facsimile: 

The  Grand 
Diversion 
the  Coastal 
Protection  and 
\  he  Fifth  Priority 
purpose  is  to 
wetlands  within 
ugh  increased 

from  the  Gulf 
and  by  reducing 
intrusion  into 


Service  Field  Office 
comments  must  be 
to  be  adequately 
Service's  decision- 
FOR  FURTHER  INF0RIi4AT10N 
Ronald  Paille,  Senic  r 
(see  ADDRESSES  abo  ^e) 
291-3117  or  337/2g|l 
337/291-3139. 
SUPPLEMENTARY  INFORMATION 
Bayou/GIWW  Fresh  water 
Project,  was  fundedj through 
Wetlands  Planning 
Restoration  Act  on 
Project  List.  The  priject 
reduce  loss  of  coast  il 
the  project  area  thrc 
introduction  of  fres  iwater 
Intracoastal  Waterv  ay 
canal-induced  saltvrater 
the  project  area. 

The  proposed  prt^ject 
about  42,690  acres 
by  the  enlargement 
to  increase  freshwa  er 
preferred  altemativ  j 
control  structures, 
installed  on  the  Cutoff 
its  jimction  with 
and  on  the  Island 
just  west  of  Bayou 
These  water  contro 
operated  to  reduce 
saltwater  intrusion 
wetlands. 

Dated:  March  2. 
Judy  L.  fones, 
Acting  Regional  Diredtor. 
[FR  Doc.  00-5728  Fill  d  3-8-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  S  ervice 

Availability  of  a  Fl^al  Environmental 
Impact  Statement  for  Grizzly  Bear 
Recovery  in  the  Bitterroot  Ecosystem 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  a  i^ailability  of  a  Final 

Environmental  Im|  lact  Statement  for 

Grizzly  Bear  Reco\  ery  in  the  Bitterroot 

Ecosystem. 


fori 


11 ; 


SUMMARY:  This 
that  the  Final  Envi 
Statement  (FEIS) 
Recovery  in  the  Bi 
available  for  publ 
evaluates  a  propos  il 
experimental  popi  1 
reintroduce  grizzl] 
Bitterroot  Ecosystf 
Idaho  and  western 
alternatives,  inclu 
Alternative,  are 


notice  advises  the  public 
i  'onmental  Impact 
Grizzly  Bear 
terroot  Ecosystem  is 
review.  The  FEIS 
to  establish  an 
ation  rule  and 
bears  into  the 
m  in  east-central 
Montana.  Six 
ling  the  No  Action 
di  icussed  in  the  FEIS. 


The  Bitterroot  Ecosystem  consists  of 
approximately  44,400  square  miles  in  10 
central  Idaho  and  four  western  Montana 
counties,  of  which  76  percent  is  in 
Federal  surface  ownership.  A  Citizen 
Management  Committee  would  be 
tasked  with  management 
implementation  responsibility  for  the 
experimental  population. 
Reintroduction  could  result  in  grizzly 
bear  recovery  in  the  Bitterroot 
Ecosystem  in  a  minimum  of  50  years.  A 
recovered  grizzly  bear  population 
(approximately  280  bears)  potentially 
could  kill  an  average  of  6  cattle  and  25 
sheep  and  up  to  504  wild  ungulates  per 
year.  Nuisance  bear  incidents  could 
average  37  per  year.  Economic  analyses 
indicate  grizzly  bear  recovery  in  the 
Bitterroot  Ecosystem  would  lead  to  total 
economic  benefits  of  approximately 
$40.4  to  $60.6  million  per  year. 
DATES:  Copies  of  the  FEIS  wrill  be  mailed 
to  government  offices,  local  and  regional 
libraries,  and  interested  parties  who 
specifically  requested  the  FEIS.  A 
Summary  of  the  FEIS  will  be  mailed  to 
all  parties  on  the  mailing  list  who  did 
not  specifically  request  the  entire  FEIS. 
Those  interested  persons  not  on  the 
FEIS  mailing  list  may  request  a  copy 
from  the  project  leader  at  the  address 
below.  It  is  anticipated  that  the 
Environmental  Protection  Agency  will 
publish  a  Notice  of  Availability  for  this 
FEIS  in  the  Federal  Register  on  March 
24,  2000.  Public  comments  will  be 
accepted  from  March  24,  2000,  through 
April  24,  2000.  Public  comment  on  the 
FEIS  is  solicited  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  regulations  (40  CFR  1503.1).  All 
agencies  and  individuals  are  urged  to 
provide  comments  and  suggestions 
regarding  the  FEIS  for  ovu-  review  prior 
to  completion  of  a  Record  of  Decision. 
All  comments  received  by  the  end  of  the 
comment  period  will  be  considered  in 
preparation  of  the  Record  of  Decision. 

All  comments  received  from 
individuals  on  our  environmental 
impact  statements  become  part  of  the 
official  public  record.  Requests  for  such 
comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  Act  and  the  Council  on 
Environmental  Quality's  NEPA 
regulations  [40  CFR  1506.6(f)].  When 
requested,  comment  letters  with  the 
names  and  addresses  of  the  individuals 
who  wrote  the  comments  will  generally 
be  provided.  However,  the  telephone 
number  of  the  commenting  individual 
will  not  be  provided  in  response  to  such 
requests  to  the  extent  permissible  by 
law.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 


honor  to  the  extent  allowable  by  law.  If 
you  wish  to  withhold  your  name  and  or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  Christopher 
Servheen,  U.S.  Fish  and  Wildlife 
Service  Project  Leader,  Bitterroot 
Grizzly  Bear  FEIS,  P.O.  Box  5127, 
Missoula,  Montana  59806.  The 
document  also  is  available  for  viewing 
and  downloading  at:<http:// 
www.r6.fws.gov/endspp/grizzly/>. 
Written  comments  and  materials 
regarding  this  information  should  be 
sent  to  the  Recovery  Coordinator  at  the 
address  given  above  or  can  be  mailed 
electronically  to 

<FW6 grizzly@fws.gov>.  Comments 

and  materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Christopher  Servheen,  Grizzly  Bear 
Recovery  Coordinator  (seeADDRESSES 
above),  at  telephone  (406)  243-4903. 

SUPPLEMENTARY  INFORMATION 
Authority 

The  authority  for  this  action  is  section 
4{f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  March  1.  2000. 
Ralpli  O.  Morgenwecli, 
Regional  Director,  Denver,  Colorado. 
(PR  Doc.  00-5729  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  4310-55-P 


DEPARTIWIENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  January  21,  2000,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
65,  No.  14.  page  3472,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Zachary  Sharp, 
Department  of  Earth  and  Planetary 
Sciences,  University  of  New  Mexico  for 
a  permit  (PRT-021423)  to  import  canine 
teeth  sections  from  Atlantic  walrus 
(Odobenus  rosmarus  rosmarus)  from 
Canada  for  the  purpose  of  scientific 
research  at  the  University  of  New 
Mexico. 

Notice  is  hereby  given  that  on 
February  24,  2000.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
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requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm.  700,  Arhngton, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703) 358-2281. 
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Dated:  March  3,  2000. 
Kristen  Nelson, 

Acting  Chief.  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  00-5720  Filed  3-8-00;  8:45  am) 

BILLING  CODE  4310-5S-U 


DEPARTME^f^  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-020-4310-EU;  NMNM-102567]  A 
Direct  Sale  of  Public  Land  to  Florise 
Martinez,  Santa  Fe,  NM. 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  land  has 
been  found  suitable  for  direct  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713)  and  at  no  less 
than  the  estimated  fair  market  value. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
this  notice. 

New  Mexico  Principal  Meridian 

T.  17N.,R.  9E., 
section  31,  lot  25. 

The  subject  public  land  containing 
1.33  acres,  more  or  less  will  be  sold  to 
Florise  Martinez  of  Santa  Fe,  NM.  The 
sale  is  for  the  purpose  of  resolving 
unauthorized,  inadvertent  use  of  the 
land  for  forty  years.  The  proposed  sale 
is  for  surface  rights  only.  The  disposal 
is  consistent  with  the  Taos  Resource 
Area  Management  Plan  dated  October 
1988,  state  and  local  government 
programs,  plans,  and  applicable 
regulations. 

EFFECTIVE  DATE:  Interested  parties  may 
submit  comments  on  the  direct  sale  on 
or  before  April  24,  2000. 

ADDRESSES:  Comments  should  be  sent  to 
the  Taos  Field  Office  Manager,  BLM, 
226  Cruz  Alta  Road,  Taos,  NM  87571. 

FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Knox,  BLM,  Taos  Field  Office,  226  Cruz 
Alta  Rd.,  Taos,  NM  87571,  or  at  (505) 
758-8851. 

SUPPLEMENTARY  INFORMATION:  The  direct 
sale  will  be  subject  to: 


1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
Act  of  August  30,  1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 
document  or  other  document  of 
conveyance  is  available  for  review  at 
this  BLM  office. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  from  appropriations  under 
the  public  land  laws  including  the 
mining  laws  but  not  the  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  a  patent  or  other 
document  of  conveyance,  270  days  from 
date  of  publication  of  this  notice  in  the 
Federal  Register  or  upon  publication  of 
Notice  of  Termination,  which  ever 
occurs  first. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  February  17,  2000. 
Ron  Huntsinger, 

Field  Office  Manager. 

[FR  Doc.  00-5711  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4310-AG-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Civil 
Penalties 

agency:  Minerals  Management  Service 

(MMS). 

ACTION:  Notice  Summarizing  OCS  Civil 

Penalties  Paid,  January  1,  1999,  through 

December  31,  1999. 

SUMMARY:  This  notice  provides  a  listing 
of  civil  penalties  paid  January  1, 1999, 
through  December  31,  1999,  for 
violations  of  the  OCS  Lands  Act.  The 
goal  of  the  MMS  OCS  Civil  PenalUes 
Program  is  to  assure  safe  and  clean 
operations  on  the  OCS.  Through  the 
pursuit,  assessment,  and  collection  of 
civil  penalties  and  referrals  for  the 
consideration  of  criminal  penalties,  the 
program  is  designed  to  encourage 
compliance  with  OCS  statutes  and 
regulations.  The  purpose  of  publishing 
the  penalties  summary  is  to  provide 
information  to  the  public  on  violations 
of  special  concern  in  OCS  operations 


and  to  provide  an  additional  incentive 
for  safe  and  environmentally  sound 
operations. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 

Gould  (Program  Coordinator),  (703) 
787-1591. 

SUPPLEMENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA  90) 
strengthened  section  24  of  the  OCS 
Lands  Act  Amendments  of  1978. 
Subtitle  B  of  OPA  90,  titled  "Penalties," 
increased  the  amount  of  the  civil 
penalty  from  a  maximum  of  $10,000  to 
a  maximum  of  $20,000  per  violation  for 
each  day  of  noncompliance.  More 
importantly,  in  cases  where  a  failure  to 
comply  with  applicable  regulations 
constitutes  or  constituted  a  threat  of 
serious,  irreparable,  or  immediate  harm 
or  damage  to  life  (including  fish  and 
other  aquatic  life);  property;  any  mineral 
deposit;  or  the  marine,  coastal,  or 
human  environment;  OPA  90  pronded 
the  Secretary  of  the  Interior  (Secretary) 
with  the  authority  to  assess  a  civil 
penalty  without  regard  to  the 
requirement  of  expiration  of  a  period  of 
time  allowed  for  corrective  action. 

On  August  8,  1997  (62  FR  42668), 
MMS  published  new  regulations 
implementing  the  civil  penalty 
provisions  of  the  OCS  Lands  Act. 
Written  in  "plain  English,"  the  new 
question-and-answer  format  provides  a 
better  imderstanding  of  the  OCS  civil 
penalty  process.  In  addition,  the 
provisions  of  OPA  90  require  the 
Secretary  to  adjust  the  maximimi  civil 
penalty  to  reflect  any  increases  in  the 
Consumer  Price  Index.  The  new  rule 
increased  the  maximum  civil  penalty  to 
$25,000  per  day,  per  violation.  Please 
note,  subsequent  to  publishing  the  new 
regulations,  MMS  made  several 
corrections  and  amendments,  including 
the  appeals  procedures.  These  were 
published  at  63  FR  42711.  8/11/98;  64 
FR  9066,  2/24/99;  64  FR  9065.  2/24/99 
and  64  FR  26257,  5/13/99. 

Between  August  18,  1990,  and 
January  31,  2000,  MMS  initiated  297 
civil  penalty  reviews.  The  MMS 
assessed  186  civil  penalties  and 
collected  $3,539,520  in  fines.  Thirty-six 
cases  were  dismissed,  2  cases  were 
merged,  and  73  are  under  review. 

On  September  1,  1997,  the  Associate 
Director  for  Offshore  Minerals 
Management  issued  a  notice  informing 
lessees  and  operators  of  Federal  oil,  gas, 
and  sulphur  leases  on  the  OCS  that 
MMS  will  annually  publish  a  summary 
of  OCS  civil  penalties  paid.  The  aimual 
summary  will  highlight  the  identity  of 
the  party,  the  regulation  violated,  and 
the  amount  paid.  The  following  table 
provides  a  listing  of  the  penalties  paid 
between  January  1,  1999,  and  December 
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31,  1999.  Please  note 
published  a  direct 
FR  29477)  that 
in  30  CFR  part  250 
of  this  list,  along 


that  MMS 
fiAal  rule  (5/29/98.  63 
renujiibers  each  section 
quarterly  update 
additional 


wit  1 


Operator  name  and  i  ase  No 


W&T  Offshore.  Inc.  G-  995-006. 


W&T  Offshore,  Inc.  G- 
Shell  Offshore,  Inc.  G- 


ORYX  Energy  Compan 

039. 
Amoco  Production 

1997-047. 


^G-1997- 
Conjpany  G- 


Energy  Development  Cjorporation 
G-1 998-004. 


Apache  Corporation  G  -1998-010 


Aviva  America,  Inc.  G- 1998-011 


Vastar  Resources.  Inc 
013. 


Chieftain  International 
G-1 998-01 9. 


Callon  Petroleum 
pany  G-1 998-022 

Vintage  Petroleum,  ln( 
026. 


Shell  Frontier  Oil  & 
1998-029. 


Stone  Energy 
1998-038. 


Shell  Offshore.  Inc.  G-1 998-039 


Norcen  Explorer,  Inc. 


Basin  Exploration,  Inc 
044. 
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995-007. 
997-035. 


S-1998- 


U.S.)  Inc. 


Operating  Com- 
G-1998- 


G^s,  Inc.  G- 
Corporition  G- 


information  related  to  the  renumbering 
of  the  regulations,  is  posted  on  the  MMS 
woridwide  web  home  page,  http:// 
www.mms.gov. 

OCS  Civil  Penalties  Paid 

Calendar  Year  1999 


In  the  following  chart  for  regulations 
violated  before  the  renumbering  took 
effect,  we  show  the  regulation  number 
at  the  time  of  violation  and  the 
redesignated  section  number. 


Violation  summary  and  violation  date(s) 


Penalty  paid  and 
date  paid 


(3-1998-040 


G-1 998- 


The  subsurface  safety  devices  (SSSD's)  for  3  wells 
were  removed  and  the  wells  were  left  unat- 
tended. 1/1/91-1/6/91,  10/11/91-10/23/91,  8/18/ 
90-8/21/90,  10/27/90-11/2/90. 
The  SSSD  was  removed  from  Well  No.  34  and  left 

unattended.  8/20/90-10/26/90. 
The  pressure  safety  high/low  (PSHL)  sensors  for 
the  departing  6-inch  pipeline  were  found  by- 
passed. 7/11/97. 
A  5-by-7  foot  open  hole  in  grating  not  flagged  or 

barricaded.  5/14/97-5/14/97. 
The  emergency  shut  down  (ESD)  station  located 
near  the  driller's  console  was  not  connected  to 
the  Ml  622D  ESD  system  from  9/12/97 
(wori<over  start  date)  through  9/16/97.  9/12/97-9/ 
16/97. 
The  surface  controlled  subsurface  safety  valve 
(SCSSV)  was  bypassed  on  Wells  A-1  and  A-2. 
The  level  safety  high  (LSH)  was  bypassed  on 
the  cormgated  plate  interceptor  (CPI).  Wiere  was 
no  fire  detection  system  in  the  bunkhouse/quar- 
ters.  A  sheen  measuring  %  mile  long  by  10 
yards  wide  occun-ed  when  the  sump  pump  was 
inoperable.  4/29/97. 
The  pressure  safety  high  (PSH)  and  pressure  safe- 
ty low  (PSL)  for  the  first  stage  compressor  dis- 
charge were  disconnected.  5/2/96. 
Not  testing  gas-detection  system  (1  period)  and  not 
testing  fire-detection  system  (2  periods).  6/23/ 
97-6/30/97. 
Condensate  accumulator,  condensate  pump,  slcim- 
mer  pump  and  flotation  pump  not  equipped  with 
fusible  material.  Pressure  safety  valve  (PSV)  on 
compressor  1st  stage  discharge  and  PSH  on 
compressor  1st  and  2nd  stage  discharges  set 
above  the  working  pressure.  7/14/97-1/21/98. 
Pollution  coming  from  the  CPI  Unit  water  over- 
board line,  the  CPI  Unit  LSH  failed  to  activate 
and  shut-in  all  wells.  Well  B-15  flows  into  low 
pressure  system  but  serviced  through  high  pres- 
sure system.  The  total  select  group  on  the  panel 
was  in  bypass.  Therefore,  Well  B-15  would  not 
shut-in.  10/10/97. 
The  level  safety  low  (LSL)  for  the  High  Pressure 
Separator  was  leaking  gas  and  water.  2/7/97. 
The  manual  block  valve  below  the  pressure  safety 
valve  on  the  compressor  discharge  was  detected 
in  the  closed  position.  1/19/98-1/28/98. 
No  record  of  testing  PSV's  on  1st  stage  and  2nd 
stage  compressor  discharge  units  located  on 
South  Pass  62  A,  B,  and  C/D  platfonns.  9/29/97. 
Operator  failed  to  render  a  slop  oil  tank  inert  prior 
to  conducting  buming  operations  on  the  tank. 
This  action  also  was  a  failure  to  comply  with  the 
Welding,  Buming,  and  Hot-Tapping  Plan.  4/11/97 
The  subsurface  safety  valve  (SSSV)  was  removed 
on  Well  JA-1  for  routine  operations  and  was  left 
unattended.  1/26/98-1/28/98. 
The  drilling  unit  was  not  equipped  with  an  operable 

traveling  block  safety  device.  1/31/98-2/10/98. 
Rig  personnel  were  observed  worthing  very  ctose  to 
an  open  hole  on  the  rig  drill  floor  without  utilizing 
fall  protection  gear.  1/28/98. 


$15,000  6/8/99 


$34,000  6/8/99 
$10,000  6/10/99 

$5,000  2/1/99 
$25,000  1/4/99 


$34,000  11/17/99 


$6,000  10/28/99 


$3,000  3/25/99 


$20,000  7/8/99 


$20,000  2/10/99 


Regulation(s)  violated  (30  CFR) 

250.121(h)(3)  Redesignated 
250.801(h)(3) 


250.121(h)(3)  Redesignated 

250.801(h)(3). 
250.123(c)(1)  Redesignated 

250.803(c)(1). 

250.20(a)  Redesignated 

250.120(a) 
250.73  Redesignated  250.503 


250.123(b)(9)  250.123(c)(1) 
250.40(a)  Redesignated 
250.803(b)(9)  250.803(c)(1) 
250.300(a) 


250.123(c)(1)  Redesignated 
250.803(c)(1) 

250.124(a)(8)  Redesignated 
250.804(a)(8) 

250.122(b)  250.123(b)(1)(i) 
250.123(b)(1)(iii)  Redesignated 
250.802(b)  250.803(b)(1)(i) 
250.803(b)(1)(iii) 


250.123(c)(1)  Redesignated 
250.803(c)(1) 


$5,000  3/11/99    250.20(a)  Redesignated 
250.120(a) 
250.123(c)(1)  Redesignated 
803(c)(1) 


$50,000  2/16/99 
$36,000  7/22/99 
$12,000  1/22/99 

$45,000  4/6/99 

$165,000  2/17/99 
$15,000  6/3/99 


250.124(a)(2)  Redesignated 
804(a)(2) 

250.52(d)(4)  Redesignated 
402(d)(4) 


250.121(h)(3)  Redesignated 
801(h)(3) 

250.51(b)(1)  Redesignated 

401(b)(1) 
250.20(a)  Redesignated  120(a) 
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OCS  Civil  Penalties  Paid— Continued 

Calendar  Year  1999 


Operator  name  and  case  No. 


Chevron  U.S.A.,  Inc.  G-1 998-047 
Chevron  U.S.A.,  Inc.  G-1 998-050 

Pennzoil  Exploration  and  Produc- 
tion Company  G-1 998-054. 

Texaco  Exploration  and  Produc- 
tion, Inc.  G-1 998-056. 

Basin  Exploration,  Inc.  G-1 998- 
057. 

Conoco,  Inc.  G-1998-061   


Violation  summary  and  violation  date(s) 


Stone    Energy    Corporation    G- 
1998-063. 


Forcenergy,  Inc.  G-1 998-064 


Seneca     Resources    Corporation 
G-1 998-066. 


Texaco  Exploration  and   Produc- 
tion, Inc.  G-1 999-003. 


Texaco  Exploration  and   Produc- 
tion, Inc.  G-199^-014. 


Ttie  10-inch  bulk  oil  departing  pipeline  did  not  have 
a  PSL  installed.  6/1/97. 

The  SCSSV  was  bypassed  in  Well  No.  3.  5/30/98- 
6/3/98. 

The  SCSSV  for  Well  A-3  was  blocked  out  of  serv- 
ice. 6/24/98. 

The  SSV  relay  for  Well  B-6  was  bypassed  and 
blocked  out  of  service.  8/5/98-8/6/98. 

The  SCSSV  for  Well  A»2  was  bypassed  and 
blocked  out  of  sen/ice.  4/19/98-4/20/98. 

During  testing,  the  PSH  #1  on  the  departing  KAH- 
400  pipeline  did  not  shut-in  the  associated  shut- 
down valve  of  the  KAA-500  pipeline.  PSH  #2  on 
the  KAH-400  pipeline  was  pinned  out  of  service 
thus  bypassing  the  associated  shutdown  valve 
on  the  KAH-400  pipeline.  Well  N-009  tubing 
plug  tested  4/29/98;  found  leaking;  attempted  re- 
pair on  5/8/98.  7/20/98  5/8/98-7/20/98. 

An  injury  occurred  when  welding  and  buming  oper- 
ations were  conducted  within  35  feet  of  master 
safety  system,  high  pressure  separator  and  high 
pressure  oil  separator.  3/11/98. 

The  flow  safety  valves  for  Wells  Nos.  11  and  13 
were  not  tested  within  the  required  timeframe.  9/ 
17/97-8/28/98. 

Compressor  #3  pressure  safety  lows  (PSL's)  were 
in  a  bypass  mode  on  11/25/97  (i.e.,  Class  C 
lockout  for  Compressor  #3  was  in  bypass).  They 
were  unattended  and  were  not  in  bypass  due  to 
testing,  start-up,  or  maintenance.  11/25/97. 

The  LSL  #2  for  glycol  reboiler,  BBC-9042,  and  the 
PSHL  for  the  downtherm  pumps,  PBA-9100A 
and  PBA-9100B,  were  bypassed  (had  tie-wraps 
around  relay  pins  on  control  panel  holding  them 
in);  the  one  PSHL  protects  both  pumps.  8/18/98- 
8/19/98  8/19/98. 

The  PSHL  and  ESD  for  Well  No.  46-D  were  by- 
passed. 9/21/98  9/25/98. 


Penalty  paid  and 
date  paid 


Regulation(s)  violated  (30  CFR) 


$10,000  4/26/99  i  250.154(b)(3) 
1004(b)(3) 
250.123(c)(1) 
803(c)(1) 
$12,000  5/12/99     250.123(c)(1) 


$25,000  3/29/99 


$16,000  5/12/99 

$12,000  7/6/99 

$64,000  12/13/99 


$35,000  7/30/99 


$28,000  11/3/99    250.124(a)(5) 
804(a)(5) 


803(c)(1) 
250.803(c)(1) 


Redesignated 
Redesignated 
Redestgnated 

Redesignated 


250.123(c)(1) 
803(c)(1) 

250.1004(b)(3)  250  1004(b)(4) 
250.1004(c)  250.124(a)(1)(iii) 
The  last  regulation  was  redesig- 
nated 250.804(a)(1)(iii) 


250.52(a)  Redesignated  402(a) 


$18,000  7/29/99 


$17,000  12/17/99 


$12,000  11/15/99 


250.123(c)(1) 
803(c)(1) 


250.803(c)(1) 


Redesignated 
Redesignated 


250.804(a)(1)(iii)  250.803(c)(1) 


Dated:  February  17.  2000. 
Carolita  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 

Management. 

[FR  Doc.  00-5712  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4310-MR-U 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Redwood  National  Parle  Boundary 
Revision 

July  16, 1999. 

AGENCY:  National  Park  Service;  Interior. 

ACTION:  Notice  of  boundary  revision. 
Redwood  Nationed  Park. 

SUMMARY:  This  notice  announces  a 
revision  of  the  boundaries  of  Redwood 
National  Park  to  include  within  the 
boundaries  six  parcels  of  land  adjacent 
to  the  park. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sondra  S.  Humphries,  Chief,  Pacific 
Land  Resources  Program  Center  at  (415) 
427-1416. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sec.  2  (a)  of  Public  Law  90-545 
approved  October  2, 1968,  notice  is 
hereby  provided  that  the  boundaries  of 
Redwood  National  Park  are  modified, 
effective  as  of  the  date  of  publication  of 
this  notice,  to  include  all  that  certain 
property  as  noted  on  map  REDW  167- 
60501a,  August  1998  situated  in  the 
Coimty  of  Hiunboldt,  State  of  California. 
Detailed  information  is  on  file  at  the 
National  Park  Service,  Pacific  Land 
Resources  Program  Center,  600  Harrison 
Street,  Suite  600,  San  Francisco, 
California  94107-1372. 


Dated:  July  16, 1999. 
James  R.  Siievock, 

Associate  Regional  Director  for  Resources. 
Stewardship  and  Partnerships,  Pacific  West 
Region. 

Note:  This  document  was  received  at  the 
Office  of  the  Federal  Register  on  March  6, 
2000. 

[FR  Doc.  00-5829  Filed  3-8-00;  8:45  am] 

B4LUNG  CODE  4310-70-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Availability  of  Grant  Funds — Fiscal 
Year  2000  Demonstration  Project  Grant 
Progranf>— Chesapealce  Bay  Gateways 
and  Water  Trails  Initiative 

AGENCY:  National  Park  Service  (NPS); 

Interior. 

ACTION:  Notice  of  FY2000  demonstration 

project  grant  program — Chesapeake  Bay 

Gateways  and  Water  Trails  Initiative. 
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summary:  This  noti  :e  announces  the 
availabihty  of  grant  funds  under  the 
Chesapeake  Bay  Initiative  Act  of  1998 
(the  Act),  Pubhc  Law  105-312,  and 
provides  informatic  n  on  the  grant 
appHcation  process. 
APPLICATION  DUE  DA  PE:  The  MPS  will 
accept  grant  applici  itions  postmarked  or 
sent  via  overnight  c  elivery  on  or  before 
April  14,  2000.  ApjiUcations  should  be 
sent  to:  Jonathan  Di  iherty,  Program 
Manager,  National  'ark  Service — 
Chesapeake  Bay  Program  Office,  410 
Severn  Avenue,  Su  te  109,  Annapolis, 
MD  21403. 

MORE  information:  Complete 
information  about  I  tie  demonstration 
project  grant  program  and  the 
application  requirements  can  be  found 
on  the  internet  at  hftp:// 
www.chesapeakeb4y.net/gateways.htm. 
Questions  should  be  directed  to:  Fred 
Herling,  National  Park  Service,  200 
Chestnut  Street,  3rii  floor.  Philadelphia, 
PA  19106,  phone  number  215-597- 
1782. 

eligibility:  For  Fis(  :al  Year  2000, 
$400,000  is  availat  le  for  demonstration 
project  grants  to  in  plement  the  Act. 
Grants  may  be  proi  ided  to  non-profit 
organizations,  stat(  and  local 
government  agencies  for  projects  that 
support  a  collabon  tive,  partnership 
network  linking  th  3  many  land-and 
water-based  reso'^  ces  and  special 
places  around  the  i  Chesapeake  Bay 
region.  Grants  will  be  awarded  for 
projects  that  best  d  emonstrate  the  initial 
components  of  the!  network. 
Applications  will  be  required  to  focus 
on  achieving  one  c  r  more  of  the 
following:  Enhanc  ng  place-based 
interpretation  and  education  about  the 
Bay  and  its  related  resources,  facilitating 
increased  access  (i  hysical  and 
informational)  to  t  le  Bay  and  its  related 
resources,  and  foslering  conservation 
and  restoration  of  Jie  Bay  and  its  related 
resources.  With  th  i  exception  of 
proposals  for  new  or  enhanced  water 
trails  (which  coul<  be  located  anywhere 
within  the  Chesapsake  Bay  watershed), 
all  other  proposals  must  be  for  projects 
located  within  the  main  portion  of  the 
Bay  or  along  the  ti  dal  portions  of  its 
tributaries. 

MATCHING  FUNDS:  i  ipplicants  may 
request  federal  fui  iding  for  up  to  50%  of 
the  total  project  c(  ist.  Matching  share 
value  may  includ(  <  in-kind  contributions 
of  services  or  mat  (rials,  cash  or  revenue 
sources.  Other  fee  eral  funds  may  not  be 
used  as  a  matchin  5  share.  No  more  than 
10%  of  all  eligibh  project  costs  can  be 
used  for  administ  ative  purposes. 
SCHEDULE:  Officia  Annoimcement: 
February  28,  200C ;  Application  Due 
Date:  Postmarked  or  sent  via  overnight 


delivery  by  April  14,  2000;  Notification 
to  Applicants:  May  12,  2000;  Additional 
Materials  Due  from  Successful 
Applicants:  Jime  2,  2000;  Anticipated 
Date  of  Grant  Award:  June  15,  2000. 

Dated:  March  1,  2000. 
Chrysandra  L.  Walter, 

Deputy  Regional  Director,  National  Park 

Service. 

[FR  Doc.  00-5828  Filed  3-8-00;  8:45  am] 

BHJJNQ  CODE  4310-70-P 


Dated:  March  3.  2000. 
Eluid  L.  Martinez, 

Commissioner  of  Reclamation. 

[FR  Doc.  00-5755  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4310-94-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  extension  of  public 
comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  comment  period  for  the  Draft 
Supplemental  Environmental  Impact 
Statement  to  the  1996  Final  Supplement 
to  the  Final  Envirormiental  Statement 
for  the  Animas-La  Plata  Project  is 
extended  an  additional  30  days  to  April 
17,  2000. 

DATES:  The  end  of  the  public  comment 
period,  as  noted  in  the  Federal  Register 
(65  FR  2428)  on  January  14,  2000,  was 
March  17,  2000.  The  public  comment 
period  is  now  extended  to  April  17, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Pat  Schumacher, 
Manager,  Four  Comers  Division, 
Western  Colorado  Area  Office,  835  Each 
Second  Avenue.  Suite  300,  Durango, 
Colorado  81301-5475;  faxogram  (970) 
385-6539;  E-mail 
ALPDSEISComments@uc.usbr.gov. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individud  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Schumacher,  Manager,  Four  Comers 
Division,  (970)  385-6590. 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  OMB 
Review 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  The  U.S.  International  Trade 
Commission  (USITC)  has  submitted  the 
following  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (OMB) 
requesting  emergency  processing  for 
review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  Commission  has 
requested  OMB  approval  of  this 
submission  by  COB  March  14,  2000. 

EFFECTIVE  DATE:  Febmary  28,  2000. 
PURPOSE  OF  INFORMATION  COLLECTION: 

The  forms  are  for  use  by  the 
Commission  in  cormection  with 
investigation  No.  332-409,  The  Impact 
on  the  U.S.  Economy  of  Including  the 
United  Kingdom  in  a  Free  Trade 
Arrangement  with  the  United  States, 
Canada,  and  Mexico,  instituted  under 
the  authority  of  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
This  investigation  was  requested  by  the 
Conunittee  on  Finance  of  the  U.S. 
Senate.  The  Commission  expects  to 
deliver  the  results  of  its  investigation  to 
the  Committee  by  August  18,  2000. 
SUMMARY  OF  PROPOSAL: 

(1)  Number  of  forms  submitted:  one. 

(2)  Title  of  form:  The  Impact  on  the 
U.S.  Economy  of  Including  the  United 
Kingdom  in  a  Free  Trade  Arrangement 
with  the  United  States,  Canada,  and 
Mexico  Telephone  Survey  for  U.S.  and 
Foreign  Businesses. 

(3)  TjTJe  of  request:  new. 

(4)  Frequency  of  use:  Telephone 
survey,  single  data  gathering,  scheduled 
for  2000. 

(5)  Description  of  respondents: 
Representative  selection  of  U.S.  and 
foreign  firms  and  organizations  that 
export  products  to  the  United  States, 
United  Kingdom,  Canada,  and  Mexico. 

(6)  Estimated  total  number  of 
respondents:  300. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  150. 

(8)  Information  obtained  from  the 
form  that  qualifies  as  confidential 
business  information  will  be  so  treated 
by  the  Commission  and  not  disclosed  in 
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a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 
ADOmONAL  INFORMATION  OR  COMMENT: 
Copies  of  the  fonns  and  supporting 
docimients  may  be  obtained  from  Sylvia 
McDonough,  Office  of  Industries,  USITC 
(202-205-3393).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  10102  (Docket  Library), 
Washington,  DC  20503,  ATTENTION: 
Docket  Librarian.  All  comments  should 
be  specific,  indicating  which  part  of  the 
survey  is  objectionable,  describing  the 
concern  in  detail,  and  including  specific 
suggested  revisions  or  language  changes. 
Copies  of  any  conmients  should  be 
provided  to  Robert  Rogowsky,  Director, 
Office  of  Operations,  U.S.  International 
Trade  Commission,  500  E  Street  S.W., 
Washington,  D.C.  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  (telephone  no.  202-205-1810). 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

Issued:  February  29,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-5643  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-406  &  408 
(Review)] 

Electrolytic  Manganese  Dioxide  From 
Greece  and  Japan;  Notice  of 
Commission  Determination  To 
Conduct  a  Portion  of  the  Hearing  in 
Camera 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing. 

SUMMARY:  Upon  request  of  domestic 
producers  Kerr-McGee  Chemical  LLC 
and  Chemetals,  Inc.,  ("Petitioners")  and 
domestic  importer  Eveready  Battery  Co., 
("Eveready")  the  Commission  has 
determined  to  conduct  a  portion  of  its 
hearing  in  the  above-captioned 
investigations  scheduled  for  March  2, 
2000,  in  camera.  See  Commission  rules 
207.24(d),  201.13(m)  and  201.36(b)(4) 
(19  CFR  207.24(d).  201.13(m)  and 
201.36(b)(4)).  The  remainder  of  the 


hearing  will  be  open  to  the  public.  The 
Commission  has  determined  that  the 
seven-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Commission  rule  201.35(a),  (c)(1)  (19 
C.F.R.  201.35(a),  (c)(1)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Willis  S.  Martyn,  Office  of  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-2784, 
e-mail  wmartyn@usitc.gov.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  Petitioners 
and  Eveready  have  justified  the  need  for 
a  closed  session.  Petitioners  and 
Eveready  seek  a  closed  session  to  allow 
for  a  discussion  of  their  business 
operations.  In  this  investigation,  the 
aggregate  data  of  the  domestic  industry 
and  information  on  piut:hasers' 
operations  are  business  proprietary 
information  (BPI).  Because  discussion 
by  Petitioner  and  Eveready  of  their  own 
operations  and  of  the  domestic 
industry's  data  will  necessitate 
disclosure  of  business  proprietary 
information  (BPI),  it  can  only  occur  if  a 
portion  of  the  hearing  is  held  in  camera. 
In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  begin  with  a  public 
presentation  by  the  parties  opposing 
revocation  of  the  antidumping  duty 
order  (the  Petitioners),  with  questions 
ft-om  the  Commission.  In  addition,  the 
hearing  will  include  a  40-minute  in 
camera  session  for  a  confidential 
presentation  by  Petitioners,  a  rebuttal 
presentation  by  foreign  producers  Tosoh 
Hellas,  A.I.C.,  and  Tosoh  Corp. 
(collectively,  "Tosoh"),  a  confidential 
presentation  by  Eveready,  a  rebuttal 
presentation  by  Petitioners,  and  for 
questions  from  the  Commission  relating 
to  the  BPI.  Petitioners  will  receive  a 
total  of  20  minutes,  with  Eveready  and 
Tosoh  receiving  the  remainder.  For  any 
in  camera  session  the  room  will  be 
cleared  of  all  persons  except  those  who 
have  been  granted  access  to  BPI  under 
a  Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission's  APO  service  list  in  this 
investigation.  See  19  C.F.R.  201.35(b)(1), 
(2).  The  time  for  the  parties' 
presentations  and  rebuttals  in  the  in 
camera  session  will  be  taken  from  their 
respective  overall  allotments  for  the 
hearing.  All  persons  plaiming  to  attend 
the  in  camera  portions  of  the  hearing 


should  be  prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  C.F.R.  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in 
Electrolytic  Manganese  Dioxide  from  Greece 
and  Japan,  Invs.  Nos.  731-TA-406  &  408 
(Review)  may  be  closed  to  the  public  to 
prevent  the  disclosure  of  BPI. 

Issued:  March  2,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-5644  Filed  3-8-00;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-86a-«71 
(Preliminary)] 

Steel  Wire  Rope  From  Ctilna,  India, 
Malaysia,  arKi  Thailand 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION;  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  Nos. 
731-TA-868-871  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
estabUshment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  China,  India, 
Malaysia,  and  Thailand  of  steel  wire 
rope,  other  than  of  stranded  wire  and 
other  than  brass  plated  wire,  not  fitted 
with  fittings  or  made  up  into  articles, 
provided  for  in  subheadings  7312.10.60 
and  7312.10.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  April  17,  2000.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by  April  24, 
2000. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 


12576 


Commission's  Rule  i 
Procedure,  part  201 , 
E  (19  CFR  part  201) 
subparts  A  and  B  (1 

EFFECTIVE  DATE: 


of  Practice  and 
subparts  A  through 
,  and  part  207, 
CFR  part  207). 

Ma^-ch  1,  2000. 


INFORI  lATION 


FOR  FURTHER 

Karen  Taylor 
Investigations,  US 
Commission,  500  E 
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Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  March 
22,  2000,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Karen  Taylor  (202-708-4101) 
not  later  than  March  20,  2000,  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  antidimiping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions.— As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
March  27,  2000,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  wrritten  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  fist),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  March  3,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  00-5784  Filed  3-8-00;  8:45  am] 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  38  FR  19029,  and  42  USC 
9622(d),  notice  is  hereby  given  that  on 
February  22,  2000,  a  proposed  Consent 
Decree  ("Decree")  in  United  States  v. 
Northrop  Grumman  Corporation,  et  al, 
Civil  Action  No.  CV-00-1070,  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of  New 
York.  The  proposed  Consent  Decree  will 
resolve  the  United  States'  claims  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  USC  9601  et  seq., 
on  behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA")  against 
defendants  Northrop  Grumman 
Corporation,  Marmon  Corporation. 
Occidental  Chemical  Corporation,  Town 
of  Oyster  Bay,  Jakobson  Shipyard,  Inc., 
and  Keyspan  Corporation  relating  to  the 
Syosset  Landfill  Superfund  Site  ("Site") 
located  in  the  Village  of  Syosset,  in  the 
Town  of  Oyster  Bay,  Nassau  County, 
New  York.  The  Complaint  alleges  that 
the  Town  of  Oyster  Bay  is  liable  as  an 
owner  and/or  operator  of  the  Site 
pursuant  to  Section  107(a)(2)  of 
CERCLA,  42  USC  9607(a)(2).  The 
remaining  defendants  are  liable  as 
generators,  or  successors  to  generators, 
who  arranged  for  the  disposal  of 
hazardous  substances  possessed  by 
them  at  the  Site  pursuant  to  Section 
107(a)(3)  of  CERCLA,  42  USC  9607(a)(3). 

Under  the  terms  of  the  Decree,  the 
settling  defendants  will  deposit  into 
interest-bearing  escrow  accounts,  within 
30  days  of  receipt  of  this  Notice, 
$890,000  in  reimbursement  of  EPA's 
past  response  costs  incurred  at  the  Site. 
Within  20  days  after  notice  of  entry  of 
the  Decree,  settling  defendants  will 
withdraw  and  pay  to  the  United  States 
all  principal  and  accrued  interest  from 
the  designated  escrow  accounts. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Any  comments  should  be  addressed  to 
the  Assistant  Attorney  General  for  the 
Environment  and  Natxiral  Resources 
Division,  Department  of  Justice,  PO  Box 
7611,  Washington,  DC  20044-7611,  and 
should  refer  to  United  States  v. 
Northrop  Grumman  Corporation,  et  al.. 
Civil  Action  No.  CV-00-1070.  D.J.  Ref. 
90-11-2-491/1. 

The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
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Eastern  District  of  New  York,  One 
Pierrepont  Plaza,  Brooklyn,  New  York 
11201,  and  at  U.S.  Environmental 
Protection  Agency,  Region  II,  290 
Broadway,  New  York,  New  York  10007- 
1866.  A  copy  of  the  Consent  Decree  may 
also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  Department  of 
Justice,  PO  Box  7611,  Washington  DC 
20044—7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amoimt  of 
$7.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Bruce  S.  Gelber 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  00-5714  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabiiity  Act 

In  accordance  with  Department  of 
Justice  policy,  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  the  action  entitled  United 
States  of  America  v.  Raymark 
Industries,  Inc.,  et  al,  Civil  Action  No. 
3:97CV00035  (D.  Conn.),  was  lodged  on 
February  18,  2000  with  the  United 
States  District  Court  for  the  District  of 
Connecticut.  The  proposed  consent 
decree  resolves  potential  claims  of  the 
United  States,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
("EPA"),  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  §§9601-9675,  against  third-party 
defendant  the  Town  of  Stratford,  . 
Connecticut.  These  potential  claims  are 
for  recovery  of  costs  incurred  and  to  be 
incurred  by  the  United  States  with 
respect  to  certain  municipal  properties 
included  within  the  Raymark  Industries, 
Inc.  Superfund  Site  ("Site")  in  Stratford, 
Connecticut. 

Under  the  terms  of  the  proposed 
consent  decree,  the  Town  of  Stratford 
will  (1)  Pay  the  United  States  $487,832 
in  partial  reimbursement  of  past  and 
future  federal  response  costs  with 
respect  to  the  Site;  (2)  Provide  EPA  vrith 
continuing  access  to  Town  properties 
that  are  part  of  the  Site;  and  (3) 
Establish  a  public  registry  of  those 
municipal  and  residential  properties 
within  the  Town  of  Stratford  that 
contain  residual  hazardous  waste  which 
was  not  removed  during  response 


actions  by  EPA  or  the  State  of 
Coimecticut  at  these  properties. 

The  Department  ofjustice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Raymark  Industries, 
Inc.,  et  al.  Civil  Action  No. 
3:97CV00035  (D.  Conn.),  DOJ  Ref.  No. 
90-7-1-545E. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  EPA  Region 
I,  One  Congress  Street,  Suite  1100. 
Boston,  MA  02114-2023,  and  the  Office 
of  the  United  States  Attorney,  915 
Lafayette  Blvd.,  Bridgeport,  CT  06604.  A 
copy  may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  U.S. 
Department  ofjustice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044-7611.  In  requesting  a  copy  by 
mail,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$5.75  (25  cents  per  page  reproduction 
costs  for  the  Decree  and  Appendix) 
made  payable  to  Consent  Decree 
Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  ofjustice. 
|FR  Doc.  00-5713  Filed  3-8-00;  8:45  am) 
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DEPARTIMENT  OF  UVBOR 

Office  of  the  Secretary 

Submission  for  OMB  Emergency 
Review;  Comment  Request 

March  1.2000. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
public  information  collection  request 
(ICR),  utilizing  emergency  review 
procedures,  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  OMB 
approval  has  been  requested  March  24, 
2000.  A  copy  of  the  ICR  with  appUcable 
supporting  documentation,  may  be 
obtained  by  contacting  the  Department 
of  Labor,  Departmental  Clearance 
Officer,  Ira  Mills  at  (202)  219-5096,  ext. 
143,  or  by  E-mail  at  Mills-Ira@dol.gov. 
The  proposed  Application  for  EFAST 
Electronic  Signature  and  Codes  for 
EFAST  Transmitters  and  Software 
Developers  (Form  EFAST-1).  the  subject 


of  this  ICR,  is  available  for  viewing  and 
downloading  through  the  Department  of 
Labor's  Internet  site  (http:// 
www.efast.dol.gov). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Desk  Officer  for  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316)  within  10  days  of  the 
date  of  this  publication  in  Federal 
Register.  After  that  date  and  through 
May  8.  2000,  further  comments  may  be 
submitted  to  Gerald  B.  Lindrew,  Office 
of  Policy  and  Research.  U.S.  Department 
of  Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW,  Room  N-5647, 
Washington,  DC  20210,  in  response  to 
its  separate  Notice  and  request  for 
comments  also  published  in  today's 
Federal  Register. 

OMB  is  particularly  interested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected: 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Application  for  EFAST 
Electronic  Signature  and  Codes  for 
EFAST  Transmitters  and  Software 
Developers. 

OMB  Number:  1210-  ONEW. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions. 

Total  Respondents:  60,250. 

Total  Responses:  60.250. 

Estimated  Total  Burden  Hours: 
20,100. 

Estimated  Total  Burden  Cost:  $22,900. 

Description:  Under  part  1  of  Title  1  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  Title  IV 
of  ERISA,  and  the  Internal  Revenue 
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employers/plan  sponsors,  or  Direct 
Filing  Entities  (DFEs)  using  modem, 
magnetic  tape,  floppy  diskette,  or  CD- 
ROM  to  file  electronically;  (2) 
transmitters  (a  company,  trade, 
business,  or  other  person)  applying  for 
codes  to  transmit  Forms  5500  and/or 
Forms  550(>-EZ  for  electronic  fihng 
using  modem,  magnetic  tape,  floppy 
diskette,  or  CD-ROM;  and,  (3)  software 
developers  (a  company,  trade,  business, 
or  other  person  that  creates,  programs, 
or  otherwise  modifies  computer 
software)  applying  for  codes  required  to 
develop  EF AST-compliant  computer 
software  for  electronically  preparing 
and  filing  the  Form  5500  and/or  Form 
5500-EZ.  Applicants  will  provide  some 
or  all  of  the  following  information 
depending  on  applicant  type:  name  and 
title  of  applicant,  mailing  address. 
Employer  Identification  Number  (EIN). 
telephone  number,  facsimile  number 
and  e-mail  address  (optional),  contact 
person  if  different  than  applicant,  and  a 
signed  agreement  concerning  the  terms 
and  conditions  of  the  electronic  filing 
program.  Applicants  will  receive, 
depending  on  applicant  type,  some  or 
all  of  the  following:  electronic  signatiu^; 
filer  identification  number;  personal 
identification  number;  encryption  key; 
electronic  filing  identification  nimiber; 
password;  and  software  developer  ID. 
Applicants  will  use  these  codes,  as 
applicable,  in  coimection  with 
electronic  filing,  electronic 
transmission,  or  developing  EFAST 
software  for  the  Form  5500  and  5500- 
EZ. 

The  information  provided  by  the 
applicants  on  EFAST-1.  combined  vdth 
the  codes  supplied  to  the  applicants  by 
the  program,  will  allow  EFAST  to  verify 
a  filer,  transmitter  or  software 
developer's  standing  as  a  qualified 
participant  in  the  EFAST  electronic 
filing  program  for  the  Form  5500  and 
5500-EZ.  EFAST-1  information  also 
will  establish  a  means  of  contact 
between  the  EFAST  program  and  filers, 
transmitters,  and  software  developers 
for  information  exchange. 

Maureen  D.  Hill, 

Acting  Departmental  Clearance  Officer. 
iFR  Doc.  00-5764  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4510-29-M 


ar 


administrators. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  April  12  and  13.  2000.  in  Room  N 
3437  A-D  of  the  Department  of  Labor 
Building  located  at  200  Constitution 
Avenue  NW.  Washington,  DC.  The 
meeting  is  open  to  the  public  and  will 
begin  at  9  am  lasting  until 
approximately  4:30  p.m.  the  first  day, 
April  12.  On  April  13.  the  meeting  will 
begin  at  9:00  a.m.  and  last  no  later  than 
4:00  p.m.  However,  if  work  is  completed 
earlier  on  the  draft  report  the  committee 
will  be  working  on.  the  meeting  may 
end  sooner. 

During  its  November  1998  meeting. 
NACOSH  decided  that  one  of  its  areas 
of  activity  over  the  next  two  years 
would  be  to  study  OSHA's  standards 
development  process.  The  Committee 
has  now  completed  its  study  after 
holding  panel  discussions  during  the 
last  four  meetings  involving  internal 
staff  and  members  of  the  public  who 
were  involved  with  the  OSHA  standards 
setting  process.  This  included  people 
who  had  been  involved  with  the 
development  of  the  methylene  chloride 
standard;  those  who  had  served  on  two 
types  of  advisory  committees; 
representatives  of  consensus  standards 
setting  organizations  and  other 
professional  associations;  and 
representatives  of  other  Federal 
regulatory  agencies.  During  its  April  12- 
13  meeting,  the  committee  will  be  going 
over  its  draft  report  and 
recommendations  in  full  detail.  It  is 
difficult  to  estimate  how  long  this  will 
take,  but  the  first  afternoon  and  all  of 
the  second  day  have  been  dedicated  to 
this  process. 

Other  agenda  items  will  include  an 
overview  of  current  activities  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  which  will 
be  scheduled  for  the  first  morning.  April 
12. 
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Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  there  is  usually 
insufficient  time  on  the  agenda  for 
members  of  the  public  to  address  the 
committee  orally.  However,  any  such 
requests  will  be  considered  by  the  Chair 
who  will  determine  whether  or  not  time 
permits.  Any  request  to  make  an  oral 
presentation  should  state  the  amoiutt  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation.  Individuals  with 
disabilities  who  need  special 
accommodations  should  contact  Veneta 
Chatmon  (phone:  202-693-1912;  FAX: 
202-693-1634)  one  week  before  the 
meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
693-2350).  For  additional  information 
contact:  Joanne  Goodell,  Occupational 
Safety  and  Health  Administration 
(OSHA);  Room  N-3641,  200 
Constitution  Avenue  NW,  Washington, 
DC,  20210  (phone:  202-693-2400;  FAX: 
202-693-1641;  e-mail 
joaime.goodell@osha.gov;  or  at 
wwrw.osha.gov). 

Dated:  Signed  at  Washington,  DC,  this  3rd 
day  of  March,  2000. 
Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
[PR  Doc.  00-5766  Filed  3-08-00;  8:45  am] 

BILUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor  (the 
Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  other 
federal  agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 


collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  program  helps  to  ensure  that 
requested  data  is  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  By  this  notice,  the 
Department  is  soliciting  comments 
concerning  the  Application  for  EFAST 
Electronic  Signature  and  Codes  for 
EFAST  Transmitters  and  Software 
Developers  (Form  EFAST-1).  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addresses  section  of  this  notice.  The 
proposed  Form  EFAST-1  is  also 
available  for  viewing  and  downloading 
through  the  Department  of  Labor's 
Internet  site  (http://wvvw.efast.dol.gov). 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
May  8,  2000. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  collection  of  information. 
Send  comments  to  Gerald  B.  Lindrew, 
Office  of  Policy  and  Research,  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room  N- 
5647,  Washington,  DC  20210. 
Telephone:  (202)  219-^782;  Fax:  (202) 
219-4745.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Under  part  1  of  Title  1  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  Title  IV  of  ERISA, 
and  the  Internal  Revenue  Code  of  1986, 
as  amended,  administrators  of  pension 
and  welfare  benefit  plans  (collectively, 
employee  benefit  plans)  subject  to  those 
provisions  and  employers  sponsoring 
certain  fringe  benefit  plans  and  other 
plans  of  deferred  compensation  are 
required  to  file  returns/reports  annually 
concerning  the  financial  condition  and 
operations  of  the  plans.  These  reporting 
requfrements  are  satisfied  generally  by 
filing  the  Form  5500  Series  in 
accordance  with  its  instructions  and  the 
related  regulations. 

In  August  of  1998,  the  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  Department  of  the 
Treasury,  Internal  Revenue  Service 
(IRS),  and  the  Pension  Benefit  Guaranty 
Corporation  (collectively,  the  Agencies) 
received  approval  for  the  revised  and 
streamlined  Form  5500  Series,  subject  to 


the  Agencies'  solicitation  of  public 
comments  on  a  computer  scannable 
format  for  the  Form  5500.  A  notice 
requesting  comments  from  the  public  on 
computer  scannable  formats  was 
published  by  the  Agencies  on  June  28, 
1999  (64  FR  34686).  The  final  computer 
scannable  "hand  print"  and  "machine- 
print"  formats  for  the  Form  5500  were 
announced  on  February  2,  2000  in 
connection  with  the  Agencies'  Notice  of 
Adoption  of  Revised  Forms  (65  FR 
5026). 

The  computer  scannable  formats  were 
developed  to  facilitate  the 
implementation  of  the  new 
computerized  system  to  process  the 
Form  5500  and  the  IRS  Form  5500-EZ— 
the  ERISA  Filing  and  Acceptance 
System,  or  EFAST.  EFAST  is  designed 
to  simplify'  and  expedite  the  receipt  and 
processing  of  the  new  Form  5500  and 
Form  5500-EZ  by  relying  on  computer 
scannable  forms  and  electronic  filing 
technologies.  The  computer  scannable 
forms  are  being  implemented  for  1999 
plan  year  filings.  The  Form  5500  and 
Form  5500-EZ  for  1999  plan  years  may 
also  be  filed  electronically  via  modem, 
magnetic  tape,  floppy  diskette,  or  CD- 
ROM. 

In  order  to  participate  in  the 
electronic  filing  program,  applicants 
will  be  required  to  submit  an 
Application  for  EFAST  Electronic 
Signature  and  Codes  for  EFAST 
Transmitters  and  Software  Developers 
(Form  EFAST-1),  the  subject  of  this  ICR. 
The  Internal  Revenue  Service  currently 
uses  forms  for  similar  purposes.  This 
new  EFAST  form  was  designed  to  meet 
the  needs  of  the  new  processing  system. 

AppUcants  who  may  file  the  Form 
EFAST-1  include:  (1)  hidividuals 
applying  for  an  electronic  signature  to 
sign  a  Form  5500  or  5500-EZ  as,  or  on 
behalf  of,  plan  administrators, 
employers/plan  sponsors,  or  Direct ' 
Filing  Entities  (DFEs)  using  modem, 
magnetic  tape,  floppy  diskette,  or  CD- 
ROM  to  file  electronically;  (2) 
transmitters  (a  company,  trade, 
business,  or  other  person)  applying  for 
codes  to  transmit  Forms  5500  and/or 
Forms  5500-EZ  for  electronic  filing 
using  modem,  magnetic  tape,  floppy 
diskette,  or  CD-ROM;  and,  (3)  software 
developers  (a  company,  trade,  business, 
or  other  person  that  creates,  programs, 
or  otherwise  modifies  computer 
software)  applying  for  codes  required  to 
develop  EFAST-compliant  computer 
software  for  electronically  preparing 
and  fiUng  the  Form  5500  and/or  Form 
5500-EZ.  Applicants  will  provide  some 
or  all  of  the  following  information 
depending  on  applicant  type:  name  and 
title  of  applicant,  mailing  address. 
Employer  Identification  Niunber  (EIN), 
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telephone  numbe :,  facsimile  number 
and  e-mail  address  (optional),  contact 
person  if  differen  than  applicant,  and  a 
signed  agreement  concerning  the  terms 
and  conditions  of  the  electronic  filing 
program.  Applicants  will  receive, 
depending  on  api  ilicant  type,  some  or 
all  of  the  following:  electronic  signatiue; 
filer  identification  number;  personal 
identification  nui  iber;  encryption  key; 
electronic  filing  ii  lentification  niunber; 
password;  and  so  tware  developer  ID. 
Applicants  wiU  use  these  codes,  as 
applicable,  in  connection  with 
electronic  filing,  ( lectronic 
transmission,  or  c  eveloping  EFAST 
software  for  the  Farm  5500  and  5500- 
EZ. 

The  infonnatio;  i  provided  by  the 
applicants  on  EFaST-1,  combined  with 
the  codes  supplie  d  to  the  appUcants  by 
the  program,  will  allow  EFAST  to  verify 
a  filer,  transmittei ,  or  software 
developer's  standing  as  a  qualified 
participant  in  the  EFAST  electronic 
the  Form  5500  and 
j-1  information  will 
also  establish  a  m  eans  of  contact 
between  the  EFA;  >T  program  and  filers, 
transmitters,  and  software  developers 
for  information  e;;change. 

n.  Review  Focus 
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infoi  matic 


peif( 


The  Departmerjt 
interested  in  co: 

•  Evaluate  w 
collection  of 
for  the  proper 
functions  of  the 
whether  the 
practical  utiUty; 

•  Evaluate  the 
agencies'  estimat(  i 
proposed  coUectipn 
including  the  val 
methodology  and 

•  Enhance  the 
clarity  of  the  i 
collected; 

•  Minimize  th( 
collection  of  i 
are  to  respond,  i 
use  of  appropriate 
electronic 
technological  col 
other  forms  of 
e.g.,  permitting  e 
responses 

m.  Current  Actii^ns 

Currently,  the 
Benefits  Adminii  tration 
comments  on  the 
for  EFAST  Electr  mic 
Codes  for  EFAST 
Software  Develo 
the  subject  of  thii  i 
Department  has 
Office  of  Managehient 


is  particularly 
ents  that: 
h^er  the  proposed 
on  is  necessary 
ormance  of  the 
a  jencies.  including 
infoi  [nation  will  have 


icciu-acy  of  the 
of  the  burden  of  the 

of  information, 
dity  of  the 
assumptions  used; 
[quality,  utility,  and 
infcfination  to  be 

biuden  of  the 
nfohnation  on  those  who 
ir  eluding  through  the 
automated, 
mechanical,  or  other 

ection  techniques  or 
information  technology, 
ectronic  submission  of 


ension  and  Welfare 
is  requesting 
proposed  Application 

Signature  and 
Transmitters  and 
iers  (Form  EFAST-1), 

ICR.  Although  the 
^bmitted  the  ICR  to  the 
and  Budget 


(0MB)  using  emergency  review 
procedures,  ^  and  has  requested 
approved  by  March  24.  2000,  the 
Department  will  take  conunents 
received  by  May  8,  2000  into 
consideration  in  finalizing  the  Form 
EFAST-1,  and  in  its  submission  to  OMB 
for  continuing  approved  of  the  ICR. 

Agency:  Department  of  Labor.  Pension 
and  Welfare  Benefits  Administration. 

Title:  Application  for  EFAST 
Electronic  Signatiire  and  Codes  for 
EFAST  Transmitters  and  Software 
Developers. 

Agency  Form:  EFAST-1. 

OMB  Number:  1210-NEW. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  60,250. 

Total  Responses:  60,250. 

Estimated  Total  Burden  Hours: 
20,100. 

Estimated  Total  Burden  Cost:  $22,900. 

Dated:  March  3,  2000. 
Gerald  B.  Lindrew, 
Deputy  Director,  Office  of  Policy  and 
Research.  Pension  and  Welfare  Benefits 
Administration. 
(FR  Doc.  00-5765  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  4510-29-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting— March  2,  2000 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
March  9,  2000. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  NfW.,  Washington,  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Proposed  Settlement  Judge  Rule 
(Notice  of  proposed  rulemaking  was 
published  at  64  Fed.  Reg.  61236  (Nov. 
10,  1999)). 

Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  featiues  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  C.F.R. 
§  2706.150(a)(3)  and  §  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 


'  See  the  notice  of  Submission  for  OMB 
Emergency  Review  published  by  the  Office  of  the 
Secretary.  Department  of  Labor,  which  is  also 
published  in  today's  Federal  Register. 


for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  00-5834  Filed  3-6-00;  4:13  pm] 

BILUNG  CODE  6735-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  April  10,  2000,  to  be 
assured  of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Virginia  Huth,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  December  21,  1999  (64  FR  71507). 
No  comments  were  received.  NARA  has 
submitted  the  described  information 
collection  to  OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  biu-den  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
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collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Request  to  Microfilm  Records. 

OMB  number:  3095-0017. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Companies  and 
organizations  that  wish  to  microfilm 
archival  holdings  in  the  National 
Archives  of  the  United  States  or  a 
Presidentisd  library  for 
micropublication. 

Estimated  number  of  respondents:  5. 

Estimated  time  per  response:  10 
hours. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  request 
permission  to  microfilm  records). 

Estimated  total  annual  burden  hours: 
50. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.92.  The 
collection  is  prepared  by  companies  and 
organizations  that  wish  to  microfilm 
archival  holdings  with  privately-owned 
equipment.  NARA  uses  the  information 
to  determine  whether  the  request  meets 
the  criteria  in  36  CFR  1254.94,  to 
evaluate  the  records  for  filming  and  to 
schedule  use  of  the  limited  space 
available  for  filming. 

Dated:  March  2,  2000. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

(FR  Doc.  00-5749  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  7515-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

March  3,  2000. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463,  as  amended)  notice  is  hereby 
given  the  National  Council  on  the 
Humanities  will  meet  in  Washington, 
D.C.  on  March  27-28.  2000. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  from  and  gifts  offered 
to  the  Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 


Avenue,  N.W.,  Washington,  D.C.  A 
portion  of  the  morning  and  afternoon 
sessions  on  March  27-28,  2000,  will  not 
be  open  to  the  public  pursuant  to 
subsections  {c)(4),  (c)(6)  and  (c)(9)(B)  of 
section  552b  of  Title  5,  United  States 
Code  because  the  Coimcil  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  natiu-e  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy;  and  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  fiaistrate  implementation  of 
proposed  agency  action.  I  have  made 
this  determination  imder  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  dated  July  19, 
1993. 

The  agenda  for  the  session  on  Mary 
27,  2000  will  be  as  follows: 

Committee  Meetings 

(Open  to  the  Public) 
Policy  Discussion 

9-10:30  a.m. 

Education  Programs — Room  M-07 
Federal/State  Partnership — Room  507 
Preservation  and  Access/Challenge 

Grants — Room  415 
Public  Programs — Room  420 
Research  Programs — Room  315 

(Closed  to  the  Public) 

Discussion  of  specific  grant  applications  and 
programs  before  the  Council 

10:30  a.m.  until  Adjourned 

Education  Programs — Room  M-07 
Federal/State  Partnership — Room  507 
Preservation  and  Access/Challenge 

Grants — Room  415 
Public  Programs — Room  420 
Research  Programs — Room  315 

1:30-2:30  p.m.  Jefferson  Lecture  Conmiittee 
Meeting — Room  430 

The  morning  session  on  March  28, 1999 
will  convene  at  9:15  a.m.,  in  the  1st  Floor 
Council  room,  M-09,  and  will  be  open  to  the 
public,  as  set  out  below.  The  agenda  for  the 
morning  session  will  be  as  follows: 

Minutes  of  the  Previous  Meeting 

Reports 

A.  Introductory  Remarks  and  Presentations 

B.  Staff  Report 

C.  Congressional  Report 

D.  Reports  on  Policy  and  General  Matters 

1.  Overview 

2.  Research  Programs 

3.  Education  Programs 

3.  Preservation  and  Access/Challenge  Grants 

4.  Public  Programs 

5.  Federal/State  Partnership 

6.  Jefferson  Lecture 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
and  closed  to  the  public  for  the  reasons 
stated  above. 


Further  information  about  this 
meeting  can  be  obtained  from  Ms.  Laura 
S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  or  by  calling 
(202)  606-8322,  TDD  (202)  606-8282. 
Advance  notice  of  any  special  needs  or 
accommodations  is  appreciated. 

Laura  S.  Nelson, 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  00-5725  Filed  3-8-00;  8:45  am] 

BtLUNG  CODE  7S36-01-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  2:30  p.m.,  Tuesday, 
March  14,  2000. 

PLACE:  Neighborhood  Reinvestment 

Corporation,  1325  G  Street,  NW,  Suite 

800,  Board  Room,  Washington,  DC 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson,  General  Counsel/ 

Secretary,  (202)  220-2372. 

AGENDA: 

I.  Call  to  Order 

n.  Approval  of  Minutes:  December  6, 

1999,  Regular  Meeting 

in.  Audit  Committee  Report:  January  19, 

2000,  Meeting 

IV.  Treasurer's  Report 

V.  Executive  Director's  Quarterly 
Management  Report 

VI.  Adjourn 

Jeffrey  T.  Bryson, 

General  Counsel/Secretary. 

[FR  Doc.  00-5860  Filed  3-6-00;  4:58  pm) 

BILUNG  CODE  7570-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

Commonwealth  Edison  Company  and 
MidAmerican  Energy  Company  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Facility 
Operating  Licenses  and  Conforming 
Amendments  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  License 
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Nos.  DPR-29  and  DPR-30  for  Quad 
Cities  Nuclear  Pov  rer  Station,  Units  1 
and  2,  to  the  exten  t  held  by 
Commonwealth  E(  ison  Company 
(ComEd).  ComEd  currently  owns  75 
percent  of  Quad  C  ties  and  is  the 
licensed  operator  i  )f  both  stations.  The 
remaining  interest  in  Quad  Cities  is 
owned  by  MidAm  srican  Energy 
Company  (MidAn  erican).  The  transfer 
would  be  to  a  new  generating  company, 
currently  referred  to  as  GENCO.  GENCO 
will  be  a  subsidiai  y  of  a  new  holding 
company.  Exelon  i  Corporation,  which 
will  be  formed  as  i  i  result  of  a  merger 
of  Unicom  Corpor  ition  (the  peirent 
company  of  ComE  d)  and  PECO  Energy 
Corporation.  The  (]onunission  is  also 
considering  amen(  ling  the  licenses  for 
administrative  puj  poses  to  reflect  the 
proposed  transfer.  The  facility  is  located 
in  Rock  Island  County,  Illinois. 

According  to  an  application  for 
approval  filed  by  (CoroEd,  GENCO 
would  become  the  owner  of  ComEd's 
ownership  interes  in  the  units 
following  approva  i  of  the  proposed 
transfer  of  the  lice  ases,  and  would 
become  exclusively  responsible  for  the 
operation  and  mai  itenance  of  Quad 
Cities.  GENCO  an(  I  MidAmerican  would 
be  responsible  for  the  decommissioning 
costs  of  Quad  Citii  (s  in  accordance  with 
their  respective  oi  mership  percentages, 
with  GENCO  bein ;  responsible  for  the 
eventual  performs  nee  of 
decommissioning  activities.  No  physical 
changes  to  the  fac  lity  or  operational 
changes  are  being  proposed  in  the 
application.  The  p  roposed  transfer  does 
not  involve  any  cl  ange  with  respect  to 
the  non-operating  ownership  interest 
held  by  Mid-Amei  ican. 

The  proposed  a:  nendments  would 
replace  references  to  ComEd  in  the 
licenses  with  refei  ences  to  GENCO  and 
make  other  chang<  !S  for  administrative 
purposes  to  reflec  the  proposed 
transfer. 

Pursuant  to  10  CFR  50.80.  no  license, 
or  any  right  therei  inder,  shall  be 
transferred,  direclly  or  indirectly, 
through  transfer  c  "  control  of  the 
license,  unless  th(  i  Commission  shall 
give  its  consent  ir  writing.  The 
Commission  will  ipprove  an 
application  for  thi  ( transfer  of  a  license, 
if  the  Commissioi  determines  that  the 
proposed  transfer  je  is  qualified  to  hold 
the  license,  and  tl  at  the  transfer  is 
otherwise  consist  snt  with  applicable 
provisions  of  law  regulations,  and 
orders  issued  by  t  le  Couimission 
piu'suant  thereto. 

Before  issuance  of  the  proposed 
conforming  licen;  e  amendment,  the 
Commission  will  lave  made  findings 
required  by  the  A  omic  Energy  Act  of 


1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315.  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  29,  2000  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Docimients 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established,  hi 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon:  Ms.  Pamela  B.  Stroebel,  Senior 
Vice  President  and  General  Counsel, 
Commonwealth  Edison  Company,  P.O. 
Box  767,  Chicago,  Illinois  60690-0767; 
the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 


and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
April  10,  2000  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  20, 1999,  as  supplemented 
January  14,  2000,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web 
site  (http://wrww.nrc.gov). 

Dated  at  Rockviile,  Maryland  this  3rd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
Stewart  N.  Bailey, 
Project  Manager,  Section  2,  Project 
Directorate  III.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  00-5736  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  759(H)1-M 


NUCLEAR  REGULATORY   ^ 
COMMISSION 

[Docket  Nos.  50-10,  50-237  and  50-249] 

Commonwealth  Edison  Company 
Dresden  Nuclear  Power  Station,  Units 
1, 2  and  3;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Facility 
Operating  Licenses  and  Conforming 
Amendments  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  DPR-2,  DPR-19  and  DPR-25  for 
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Dresden  Nuclear  Power  Station,  Units  1, 
2  and  3,  currently  held  by 
Commonwealth  Edison  Company 
(ComEd),  as  the  owner  and  licensed 
operator.  The  transfer  would  be  to  a  new 
generating  company,  currently  referred 
to  as  GENCO.  GENCO  will  be  a 
subsidiary  of  a  new  holding  company, 
Exelon  Corporation,  which  will  be 
formed  as  a  result  of  a  merger  of  Unicom 
Corporation  (the  parent  company  of 
ComEd)  and  PECO  Energy  Corporation. 
The  Commission  is  also  considering 
amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer.  The  facility  is  located 
in  Gnmdy  County,  Illinois. 

According  to  an  application  for 
approval  filed  by  CornEd,  GENCO 
would  assume  ownership  of  the  facility 
following  approval  of  the  proposed 
transfer  of  the  licenses,  and  would 
become  exclusively  responsible  for  the 
operation,  maintenance,  and  eventual 
decommissioning  of  Dresden.  No 
physical  changes  to  the  facility  or 
operational  changes  are  being  proposed 
in  the  application. 

The  proposed  amendments  would 
replace  references  to  ComEd  in  the 
license  with  references  to  GENCO  and 
make  other  changes  for  administrative 
purposes  to  reflect  the  proposed 
transfer. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereimder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 


respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  29,  2000  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not,  the 
applicant  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon:  Ms.  Pamela  B.  Stroebel,  Senior 
Vice  President  and  General  Counsel, 
Commonwealth  Edison  Company,  P.O. 
Box  767,  Chicago,  Illinois  60690^767; 
the  General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
April  10,  2000  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 


10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  20,  1999,  as  supplemented 
January  14,  2000,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  W.  Rossbach, 
Project  Manager.  Section  2.  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-5738  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-454  and  50-455] 

Commonwealth  Edison  Company, 
Byron  Station,  Units  1  and  2,  Notice  of 
Consideration  of  Approval  of  Transfer 
of  Facility  Operating  Licenses  and 
Conforming  Amendments  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
xmder  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  NPF-37  and  NPF-66  for  Byron 
Station,  Units  1  and  2,  currently  held  by 
Commonwealth  Edison  Company 
(ComEd),  as  the  owner  and  licensed 
operator.  The  transfer  would  be  to  a  new 
generating  company,  currently  referred 
to  as  GENCO.  GENCO  will  be'a 
subsidiary  of  a  new  holding  company, 
Exelon  Corporation,  which  will  be 
formed  as  a  result  of  a  merger  of  Unicom 
Corporation  (the  parent  company  of 
ComEd)  and  PECO  Energy  Corporation. 
The  Commission  is  also  considering 
amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer.  The  facility  is  located 
in  Ogle  County,  Illinois. 

According  to  an  application  for 
approval  filed  by  CornEd,  GENCO 
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set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Docimients 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  consideration 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  imless  good  cause  for  failvue 
to  file  on  time  is  established.  In 
addition,  an  imtimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR  1308(b)(1)- 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon:  Ms.  Pamela  B.  Stroebel,  Senior 
Vice  President  and  General  Counsel, 
Commonwealth  Edison  Company,  P.O. 
Box  767,  Chicago,  Illinois  60690-0767; 
the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
April  10,  2000  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  era  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  20,  1999,  as  supplemented 
January  14,  2000,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelraan  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 


the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
(h  ttp  :www.nrc.gov) . 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick,  Jr., 
Sr  Project  Manager,  Section  2,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  00-5739  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  7S9(M)1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN50-456  and  SIN  50-457] 

Commonwealth  Edison  Company, 
Braidwood  Station,  Units  1  and  2; 
Notice  of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  Licenses 
and  conforming  Amendments  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conmiission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  NPF-72  and  NPF-77  for 
Braidwood  Station,  Units  1  and  2, 
currently  held  by  Commonwealth 
Edison  Company  (ComEd),  as  the  owner 
and  licensed  operator.  The  transfer 
would  be  to  a  new  generating  company, 
ciurently  referred  to  as  GENCO.  GENCO 
will  be  a  subsidiary  of  a  new  holding 
company,  Exelon  Corporation,  which 
will  be  formed  as  a  result  of  a  merger 
of  Unicom  Corporation  (the  parent 
company  of  ComEd)  and  PECO  Energy 
Corporation.  The  Commission  is  also 
considering  amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer.  Braidwood  is  located 
in  Will  County,  Illinois. 

According  to  an  application  for 
approval  filed  by  ComEd,  GENCO 
would  assume  ownership  of  the  facility 
following  approval  of  the  proposed 
transfer  of  the  licenses,  and  would 
become  exclusively  responsible  for  the 
operation,  maintenance,  and  eventual 
decommissioning  of  Braidwood.  No 
physical  changes  to  the  facility  or 
operational  changes  are  being  proposed 
in  the  application. 

The  proposed  amendments  would 
replace  references  to  ComEd  in  the 
license  with  references  to  GENCO  and 
make  other  changes  for  administrative 
pm-poses  to  reflect  the  proposed 
transfer. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereimder,  shall  be 
tTcmsferred,  directly  or  indirectly. 


Federal  Register /Vol.  65,  No.  47 /Thursday,  March  9,  2000 /Notices 


12585 


through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  29,  2000  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not,  the 
apphcant  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Application,"  of  10  CFR  Part  2. 
In  particiilar,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 


petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon:  Ms.  Pamela  B.  Stroebel,  Senior 
Vice  President  and  General  Counsel, 
Commonwealth  Edison  Company,  P.O. 
Box  767,  Chicago,  Illinois  60690-0767; 
the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
April  10,  2000  persons  may  submit 
virritten  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  niunber  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  20,  1999,  as  supplemented 
January  14,  2000,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick,  Jr., 

Sr.  Project  Manager,  Section  2  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  00-5740  Filed  3-fl-OO;  8:45  am) 

BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-373  and  50-374] 

Commonwealth  Edison  Company 
LaSalle  County  Station,  Units  1  and  2; 
Notice  of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  Licenses 
and  Conforming  Amendments  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  NPF-11  and  NPF-18  for  USalle 
County  Station,  Units  1  and  2,  currently 
held  by  Commonwealth  Edison 
Company  (ComEd),  as  the  owner  and 
licensed  operator.  The  transfer  would  be 
to  a  new  generating  company,  currently 
referred  to  as  GENCO.  GENCO  will  be 
a  subsidiary  of  a  new  holding  company, 
Exelon  Corporation,  which  will  be 
formed  as  a  result  of  a  merger  of  Unicom 
Corporation  (the  parent  company  of 
ComEd)  and  PECO  Energy  Corporation. 
The  Commission  is  also  considering 
amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer.  The  facility  is  located 
in  LaSalle  County,  Illinois. 

According  to  an  application  for 
approval  filed  by  CoroEd,  GENCO 
would  assume  ownership  of  the  facility 
following  approval  of  the  proposed 
transfer  of  the  licenses,  and  would 
become  exclusively  responsible  for  the 
operation,  maintenance,  and  eventual 
decommissioning  of  LaSalle.  No 
physical  changes  to  the  facility  or 
operational  changes  are  being  proposed 
in  the  application. 

The  proposed  amendments  would 
replace  references  to  ComEd  in  the 
license  with  references  to  GENCO  and 
make  other  changes  for  administrative 
piuposes  to  reflect  the  proposed 
transfer. 

Piu-suant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
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1954.  as  amended  I  the  Act),  and  the 
Commission's  regu  ations. 

As  provided  in  1 )  CFR  2.1315,  unless 
otherwise  determir  ed  by  the 
Commission  with  r  egard  to  a  specific 
application,  the  Commission  has 
determined  that  an  ^  amendment  to  the 
license  of  a  utilizat  on  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transf  jr  action  involves  no 
significant  hazards  consideration.  No 
contrary  determine  tion  has  been  made 
with  respect  to  this  specific  license 
amendment  applic  ition.  In  light  of  the 
generic  determinat  on  reflected  in  10 
CFR  2.1315,  no  pul  ihc  comments  with 
respect  to  significa  it  hazards 
considerations  are  )eing  solicited, 
notwithstanding  th  e  general  comment 
procedures  contaired  in  10  CFR  50.91. 

The  filing  of  reqi  lests  for  hearing  and 
petitions  for  leave  o  intervene,  and 
written  comments  vith  regard  to  the 
license  transfer  ap|  ilication,  are 
discussed  below. 

By  March  29,  20'  )0  any  person  whose 
interest  may  be  aff(  icted  by  the 
Commission's  acti(  n  on  the  application 
may  request  a  hear  ng  and,  if  not,  the 
applicant  may  peti  ion  for  leave  to 
intervene  in  a  hear  ng  proceeding  on  the 
Commission's  acti(  m.  Requests  for  a 
hearing  and  petitic  ns  for  leave  to 
intervene  should  b  3  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpar  M,  "Pubhc 
Notification,  Avail  ibility  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hea  rings  on  License 
Transfer  Applicati  ms,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  con  ply  with  the 
requirements  set  fc  rth  in  10  CFR  2.1306, 
and  should  addres  j  the  considerations 
contained  in  10  CI  R  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provide!  in  10  CFR 
2.1308(b).  unless  good  cause  for  failure 
to  file  on  time  is  ei  tablished.  In 
addition,  an  untim  ely  request  or 
petition  should  ad  hess  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimel  \i  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hi  saring  and  petitions 
for  leave  to  interve  ne  should  be  served 
upon:  Ms.  Pamela  B.  Stroebel,  Senior 
Vice  President  and  General  Counsel, 
Commonwealth  Edison  Company.  P.O. 
Box  767,  Chicago,  Illinois  60690^0767; 
the  General  Counsel,  U.S.  Nuclear 
Regulatory  Comm  ssion,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov  ;  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Comm  ssion.  Washington. 
DC  20555-0001.  /  ttention:  Rulemakings 


and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
April  10.  2000,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  nimiber  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  20,  1999,  as  supplemented 
January  14.  2000,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L.  Street.  NW..  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
[http:www.nrc.gov). 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
Donna  M.  Skay, 

Project  Manager,  Section  2,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  00-5742  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  7S90-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-295  and  50-304] 

Commonwealth  Edison  Company  ZIon 
Nuclear  Power  Station,  Units  1  and  2; 
Notice  of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  Licenses 
and  Conforming  Amendments  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  DPR-39  andDPR-^8  for  Zion 
Nuclear  Power  Station.  Units  1  and  2, 


currently  held  by  Commonwealth 
Edison  Company  (ComEd).  as  the  owner 
and  licensed  operator.  The  transfer 
would  be  to  a  new  generating  company, 
currently  referred  to  as  GENCO.  GENCO 
will  be  a  subsidiary  of  a  new  holding 
company.  Exelon  Corporation,  which 
will  be  formed  as  a  resiUt  of  a  merger 
of  Unicom  Corporation  (the  parent 
company  of  ComEd)  and  PECO  Energy 
Corporation.  The  Commission  is  also 
considering  amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer.  The  facility  is  located 
in  Lake  County,  Illinois. 

According  to  an  application  for 
approval  filed  by  ComEd,  GENCO 
would  assume  ownership  of  the  facility 
following  approval  of  the  proposed 
transfer  of  the  licenses,  and  would 
become  exclusively  responsible  for  the 
decommissioning  of  both  Zion  units, 
which  have  ceased  operations.  No 
physical  changes  to  the  facility  or 
changes  to  decommissioning  activities 
are  being  proposed  in  the  application. 

The  proposed  amendments  would 
replace  references  to  ComEd  in  the 
licenses  with  references  to  GENCO  and 
mcike  other  changes  for  administrative 
purposes  to  reflect  the  proposed 
transfer. 

Pursuant  to  10  CFR  50.80,  no  hcense, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  tremsfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Conunission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315.  no  public  conunents  with 
respect  to  significant  hazards 
considerations  are  being  solicited,  not 
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withstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  April  29,  2000,  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not,  the 
apphcants  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  emd  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  imtimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon;  Ms.  Pamela  B.  Stroebel,  Senior 
Vice  President  and  General  Counsel, 
Commonwealth  Edison  Company,  P.O. 
Box  767,  Chicago,  Illinois  60690-0767; 
the  General  Counsel,  U.S.  Nuclear 
Regulator}'  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
April  10,  2000,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 


these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  20, 1999,  and  supplement 
dated  January  14,  2000,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://wvkrw.nrc.gov). 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
Dino  C.  Scaletti, 

Senior  Project  Manager,  Decommissioning 
Section,  Project  Directorate  FV  and 
Decommissioning  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation. 
IFR  Doc.  00-5743  Filed  3-6-00;  8:45  am] 

BILUNG  CODE  7S90-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-352  and  50-353] 

PECO  Energy  Company  Limerick 
Generating  Station,  Units  1  and  2; 
Notice  of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  Licenses 
and  Conforming  Amendments,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  NPF-39  and  NPF-85  for  Limerick 
Generating  Station,  Units  1  and  2 
(Limerick  Units  1  and  2).  PECO  Energy 
Company  (PECO)  is  currently  the  owner 
and  the  licensed  operator  of  Limerick 
Units  1  and  2.  The  transfer  would  be  to 
a  new  generating  company,  currently 
referred  to  as  GENCO.  GENCO  will  be 
a  subsidiary  of  a  new  holding  company, 
Exelon  Corporation,  which  will  be 
formed  as  a  result  of  a  merger  of  Unicom 
Corporation  (the  parent  company  of 
Commonwealth  Edison  Company)  and 
PECO.  The  Commission  is  also 
considering  amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer.  The  facility  is  located 
in  Montgomery  Coxmty,  Pennsylvania. 


According  to  an  appUcation  for 
approval  filed  by  PECO,  GENCO  would 
assume  ownership  of  the  facility 
following  approval  of  the  proposed 
transfer  of  the  licenses,  and  would 
become  exclusively  responsible  for  the 
operation,  maintenance,  and  eventual 
decommissioning  of  Limerick  Units  1 
and  2.  No  physical  changes  to  the 
facilities  or  operational  changes  are 
being  proposed  in  the  application. 

The  proposed  amendments  would 
replace  references  to  PECO  in  the 
licenses  with  references  to  GENCO  and 
make  other  changes  for  administrative 
purposes  to  reflect  the  proposed  transfer 
of  the  licenses. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  29.  2000,  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
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intervene  should  I  e  filed  in  accordance 
with  the  Conuniss  on's  rules  of  practice 
set  forth  in  Subpait  M,  "PubUc 
Notification,  Avail  ability  of  Documents 
and  Records,  Hear  ng  Requests  and 
Procediues  for  Hei  ihngs  on  License 
Transfer  Applicatians,"  of  10  CFR  Part 
2.  In  particular,  sujh  requests  and 
petitions  must  con  iply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  addres  s  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  ^ood  cause  for  failure 
to  file  on  time  is  ei  tablished.  In 
addition,  an  untimely  request  or 
petition  should  ad  iress  the  factors  that 
the  Commission  wall  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hi  taring  and  petitions 
for  leave  to  interve  ne  should  be  served 
upon;  J.W.  Durham,  Sr.,  Esquire,  Sr.  V.P. 
&  General  Counsel ,  PECO  Energy 
Company.  2301  M^ket  Street.  S26-1, 
Philadelphia,  PA  19101  (phone  215- 
841-4250,  fax  215f841-4282  or  e-mail 
JDURHAM@PECCi-Energy.COM);  the 
General  Counsel,  UJ.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001  (ejmail  address  for 
filings  regarding  license  transfer  cases 
only:  OGCLT@NRC.gov);  and  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulator  r  Commission, 
Washington,  DC  2i  )555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  1 D  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  interveiition  petition, 
designating  the  is^es  for  any  hearing 
that  will  be  held  a  id  designating  the 
Presiding  Officer.  \  notice  granting  a 
hearing  will  be  pu  ]lished  in  the  Federal 
Register  and  serve  d  on  the  parties  to  the 
hearing. 

As  an  altemativ  ;  to  requests  for 
hearing  and  petitiiins  to  intervene,  by 
April  10,  2000,  pe'sons  may  submit 
written  comments  regarding  the  license 
transfer  applicatio  a,  as  provided  for  in 
10  CFR  2.1305.  Til  e  Commission  will 
consider  and,  if  aj  propriate,  respond  to 
these  comments,  I:  ut  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Comm  ssion,  Washington, 
DC  20555-0001,  /ttention:  Rulemakings 
and  Adjudications  Staff  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Regis  ter  notice. 

For  further  deta  Is  with  respect  to  this 
action,  see  the  ap[  lication  dated 
December  20.  199  ),  as  supplemented 
January  3,  and  Fel  ruary  14,  2000,  filed 


by  PECO,  and  the  supplement  dated 
January  14,  2000,  filed  by 
Commonwealth  Edison  Company, 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Website  {http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  Marcli  2000. 

For  the  Nuclear  Regulatory  Commission. 
Bartholomew  C.  Buckley, 
Sr.  Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  00-5735  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  7S90-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-171,  50-277  and  50-278] 

Peco  Energy  Company;  Peach  Bottom 
Atomic  Power  Station,  Units  1, 2,  and 
3;  Notice  of  Consideration  of  Approval 
of  Transfer  of  Facility  Operating 
Licenses  and  Conforming 
Amendments  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  DPR-12,  DPR-44,  and  DPR-56  for 
Peach  Bottom  Atomic  Power  Station, 
Units  1,  2  and  3  (Peach  Bottom  Units  1, 
2,  and  3),  to  the  extent  held  by  PECO 
Energy  Company  (PECO).  PECO  is 
currently  the  sole  owner  of  Peach 
Bottom  Unit  1,  holds  a  42.49  percent 
ownership  interest  in  Peach  Bottom 
Units  2  and  3,  and  is  the  licensed 
operator  of  all  three  Peach  Bottom  units. 
The  remaining  interests  in  Peach 
Bottom  Units  2  and  3  are  owned  by 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  Delmarva  Power  & 
Light  Company  (DP&L),  and  Atlantic 
City  Electric  Company  (ACE).  The 
transfer  would  be  to  a  new  generating 
company,  currently  referred  to  as 
GENCO.  GENCO  will  be  subsidiary  of  a 
new  holding  company,  Exelon 
Corporation,  which  will  be  formed  as  a 
result  of  a  merger  of  Unicom 
Corporation  (the  parent  company  of 
Commonwealth  Edison  Company)  and 
PECO.  The  Commission  is  also 
considering  amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer.  The  facility  is  located 
in  York  County,  Pennsylvania. 


According  to  an  application  for 
approval  filed  by  PECO,  GENCO  would 
become  the  owner  of  PECO's  ownership 
interest  in  each  of  the  imits  following 
approval  of  the  proposed  transfer  of  the 
licenses,  and  would  become  exclusively 
responsible  for  the  operation, 
maintenance,  and  eventual 
decommissioning  of  Peach  Bottom  Units 
1,2,  and  3.  No  physical  changes  to  the 
facilities  or  operational  changes  are 
being  proposed  in  the  application.  The 
proposed  transfer  does  not  involve  any 
change  with  respect  to  the  non- 
operating  ownership  interests  held  by 
PSE&G,  DP&L  and  ACE. 

The  proposed  amendments  would 
replace  references  to  PECO  in  the 
licenses  with  references  to  GENCO  and 
make  other  changes  for  administrative 
piirposes  to  reflect  the  proposed  license 
transfers. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provide  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  apphcation,  are 
discussed  below. 

By  March  29,  2000,  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
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may  request  a  hearing,  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Dociunents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  AppHcations,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306. 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failiu-e 
to  file  on  time  is  established.*  In 
addition,  an  untimely  request  for 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  J.W.  Diu-ham,  St.,  Esquire,  Sr.  V.P. 
&  General  Coimsel,  PECO  Energy 
Company,  2301  Market  Street,  S26-1, 
Philadelphia,  PA  19101  (phone  215- 
841-4250,  fax  215-841-4282  or  e-mail 
pURHAM@PECO-Energy.COM);  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001  (e-mail  address  for 
filings  regarding  license  transfer  cases 
only:  OGCLT@NRC.gov);  and  the 
Secretary  of  the  Commission,  U.S.     • 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
April  10,  2000,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 


the  publication  date  and  page  niunber  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  20, 1999,  as  supplemented 
Januciry  3,  and  February  14,  2000,  filed 
by  PECO,  and  the  supplement  dated 
January  14,  2000,  filed  by 
Commonwealth  Edison  Company, 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electromc  Reading  Room  link  at 
the  NRC  Website  (http://www.nrc.gov). 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-277  and  50-278] 

Peco  Energy  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56  issued  to  PECO  Energy 
Company  (the  licensee)  for  operation  of 
the  Peach  Bottom  Atomic  Power  Station 
(PBAPS).  Units  2  and  3,  located  in  York 
Coimty,  Pennsylvania. 

The  proposed  amendment  would  add 
a  note  to  the  Completion  Time  of 
Condition  A  for  Technical  Specification 
(TS)  3.7.2,  "Emergency  Service  Water 
(ESW)  System  and  Normal  Heat  Sink." 
This  note  would  provide  a  one-time 
extension  to  the  completion  time 
(allowed  outage  time)  from  7  to  14  days 
for  one  ESW  subsystem  inoperable. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 


50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  woidd  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1 .  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  adds  a  note  to  the  Completion 
Time  of  Condition  A  for  Technical 
Specification  3.7.2  l"Emergency  Service 
Water  (ESW)  System  and  Normal  Heat 
Sink").  This  note  extends  the  completion 
time  for  the  Condition  of  one  Emergency 
Service  Water  (ESW)  subsystem  inoperable 
&x)m  7  to  14  days.  This  note,  which  will 
expire  on  May  31,  2000,  allows  the 
replacement  of  the  ESW  pump  currently 
scheduled  to  occur  in  May  2000.  The  ESW 
system  is  not  an  input  into  the  probabiUty  of 
occurrence  of  any  of  the  accidents  previously 
evaluated  in  the  SAR  [Safety  Analysis 
Report].  Since  accident  initiation  is  not 
dependent  on  the  operabiUty  of  either  ESW 
subsystem,  changing  the  maximum  allowable 
time  which  an  ESW  subsystem  can  be 
inoperable  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  ESW  system  is  used  to  mitigate  the 
consequences  of  accidents  as  discussed  in 
the  PBAPS.  Units  2  and  3,  UFSAR  [Updated 
Final  Safety  Analysis  Report),  Section  14.6. 
With  the  "B"  subsystem  inoperable,  the  other 
subsystem  is  capable  of  providing  the  heat 
removal  function  with  the  "A"  ESW  pump. 
In  addition,  the  Emergency  Cooling  Water 
pump  can  provide  this  function.  However, 
removal  of  the  "B"  ESW  pump  from  service 
would  reduce  system  redundancy.  As  a  result 
of  the  loss  of  redundancy,  the  Core  Damage 
Probability  (CDP)  will  increase  slightly.  A 
comparison  to  the  risk  criteria  provided  in 
Regulatory  Guide  1.174  ("An  Approach  For 
Using  Probabilistic  Risk  Assessment  In  Risk- 
Informed  Decisions  On  Plant-Specific 
Changes  To  The  Current  Licensing  Basis") 
and  Regulatory  Guide  1.177  ("An  Approach 
for  Plant-Specific,  Risk-Informed 
Decisionmaking:  Technical  Specifications") 
was  performed  to  benchmark  the  significance 
of  the  temporary  ESW  pump  maintenance 
configuration.  This  comparison  reveals  that 
the  change  in  calculated  core  damage 
frequency  (CDF)  over  the  14  day  outage  time 
represents  a  small  fraction  of  the  risk 
considered  as  the  threshold  for  risk 
significance.  The  calculated  CDP,  the  CDF 
increase  multiplied  by  the  fraction  of  the  year 
this  configuration  will  exist  (14  days),  is  only 
7%  of  the  5E-7  CDP  risk  significance 
threshold  cited  in  RG  1.177  for  Unit  2,  and 
3%  for  Unit  3  for  single  allowed  out-of- 
service  time  Technical  Specification  changes. 


12590 


V 


These  small  fractions 
risk  incurred  during 
outage  is  not  risk  sigi 

The  100%  capacitv 
Water  (ECW)  pump  ' 
additional  barrier  a 
ESW  subsystem 
barrier  is  not  requirec 
remains  below  the  ri 
cited  in  RG  1.177. 
of  providing  the  heat 
ESW  normally 
seven  (7)  day  period 
requested  for  pump 

The  ECW  pump 
signal  coincident  w 
ECW  pump  is  seismii 
powered  from  a  safet; ' 
The  safety-related 
power  the  ECW  pumj  i 
safety-related  power 
the  remaining  ESW 
pump  is  not  safety- 
the  replacement  of 
appropriate  actions 
that  no  planned 
operability  of  the 
including  all  support 
the  remaining  ESW 


demonstrate  that  the 
le  "B"  ESW  pump 
ificant. 

Emergency  Cooling 
ill  function  as  an 
with  the  remaining 
this  additional 
to  ensure  the  CDP 
I  significance  threshold 
ECW  pump  is  capable 
removal  function  that 

during  the  additional 
vhich  is  being 
aintenance  activities. 

an  automatic  start 
the  ESW  pumps.  The 
:ally  qualified  and  is 
-related  power  source. 

source  used  to 
is  different  than  the 
iOurce  used  to  power 
s  ibsystem.  The  ECW 
related.  However,  during 
"B"  ESW  pump, 
11  be  in  place  to  ensure 
will  effect  the 
^  ESW  subsystem 
systems  associated  with 
p  ump,  and  the  ECW 


loig  < 
How  ever, 


Th3 


provic  es 


re(  eives  i 
iti 


po  ver ! 


th3 
V  i 


activ  ities 


ren  ainmg  1 


pump. 
Based  on  the  above , 


fie  mt : 


conseq  iiences  ( 


iT! 
n(  w 
ao:i 


completion  time  fron 
when  one  ESW 
not  involve  a  signi 
probability  or 
previously  evaluated 

2.  The  proposed 
the  possibility  of  a 
accident  from  any 
evaluated. 

The  ESW  system  i 
initiator,  nor  is  any 
introduced  by  an 
time  from  7  days  to 
Condition  of  one 
This  change  only  a 
capability  of  the' ESV1 
"A"  ESW  system  pu 
During  this  seven  (7) 
pump  is  planned  to 
to  serve  as  a  backup 
The  design  basis  hea 
this  equipment  is  noi 
this  seven  (7)  day 
subsystem  of  ESW 
capable  of  meeting 
requirement  in  the 
LOCA  [loss-of-coo 
with  a  loss-of-offsite 
method  of  operation 
utilizes  ESW  for  coo 
changed.  The  length 
Unit  2  and  3  can 
3  with  one  ESW  sul 
not  create  a  different 
previously  evaluate! 
time  with  one  ESW 
does  not  create  any 
change  any  evaluate! 
Therefore,  the  pro 
create  the  possibility 
kind  of  accident  fror  i 
previously  evaluatec  . 

3.  The  proposed 
a  significant  reducti 

This  change  will 
reduction  in  a  margi:  i 


extending  the 
7  days  to  14  days, 
subsjjstem  is  inoperable,  does 
increase  in  the 
of  an  accident 


Federal  Register /Vol.  65,  No.  47 /Thursday.  March  9,  2000 /Notices 


changes  do  not  create 
or  different  kind  of 
ident  previously 


nsw 


exti  insion  ( 


not  an  accident 
failure  mode 

of  the  completion 
days,  for  the 
subsystem  inoperable. 
s  the  single  failure 
system  in  that  only  the 
I  ip  will  be  operable, 
day  extension,  the  ECW 
maintained  available 
3  the  "A"  ESW  pump, 
removal  capability  of 
being  reduced  during 
d.  since  one 
the  ECW  pump)  is 
heat  removal 
ikely  possibility  of  the 
accident)  coincident 
aower.  Additionally,  the 
jf  equipment  which 
ng  is  not  being 
af  time  that  PBAPS. 
in  Modes  1.  2  and 
biystem  inoperable,  does 
type  accident  than  any 
Changing  the  length  of 
^bsystem  inoperable 
failure  modes  or 
failure  modes. 

TS  changes  do  not 
of  a  new  or  different 
any  accident 


111 
iES\/ 
ff«cts 


le  1 


pel  10 

[o-  ■ 
ttel 
u:il 
jlai  t 


ope  -ate  i 


r  ew  : 


po  ;ed  ' 


T> 
ic  n 

na 


changes  do  not  involve 
in  a  margin  of  safety, 
t  involve  a  significant 
of  safety.  This  change 


only  affects  the  single  failure  capability  of  the 
ESW  system  in  that  only  the  "A"  ESW 
system  pump  will  be  operable.  The  design 
basis  heat  removal  capability  of  this 
equipment  is  not  being  reduced  during  this 
seven  (7)  day  period,  since  one  subsystem  of 
ESW  (or  the  ECW  pump)  is  capable  of 
meeting  the  heat  removal  requirement  in  the 
unlikely  possibility  of  the  LOCA  coincident 
with  a  loss-of-offsite  power.  Additionally,  the 
method  of  operation  of  equipment  which 
utilize  ESW  for  cooling  is  not  being  changed. 

With  adequate  heat  removal  capability,  the 
equipment  necessary  to  function  following  a 
design  basis  accident  will  be  able  to  perform 
their  required  mitigating  functions. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

As  a  result  of  the  loss  of  redundancy,  the 
Core  Damage  Probability  (CDP)  does  increase 
slightly.  The  calculated  CDP,  the  CDF 
increase  multiplied  by  the  fraction  of  the  year 
this  configuration  will  exist  (14  days),  is  only 
7%  of  the  5E-7  CDP  risk  significance 
threshold  cited  in  RG  [Regulatory  Guide] 
1.177  for  Unit  2,  and  3%  for  Unit  3.  These 
small  fractions  demonstrate  that  the  risk 
incurred  during  the  "B"  ESW  pump  outage 
is  not  significant. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it  appears 
that  the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed  determination. 
Any  comments  received  within  30  days  after 
the  date  of  publication  of  this  notice  will  be 
considered  in  making  amy  final 
determination. 

Normally,  the  Commission  will  not  issue 
the  amendment  until  the  expiration  of  the  30- 
day  notice  period.  However,  should 
circumstances  change  during  the  notice 
period  such  that  failure  to  act  in  a  timely  way 
would  result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the  Commission 
may  issue  the  license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is  that 
the  amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public  and 
State  comments  received.  Should  the 
Commission  take  this  action,  it  will  publish 
in  the  Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted  by 
mail  to  the  Chief.  Rules  and  Directives 
Branch.  Division  of  Administrative  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington.  DC 
20555-0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may  also 
be  delivered  to  Room  6D59.  Two  White  Flint 
North.  11545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at  the 
NRC  Public  Document  Room,  the  Gelman 


Building,  2120  L  Street,  NW..  Washington, 
DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is  discussed 
below. 

By  April  10.  2000  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to  issuance 
of  the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this  proceeding 
and  who  wishes  to  participate  as  a  party  in 
the  proceeding  must  file  a  written  request  for 
a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be  filed 
in  accordance  with  the  Commission's  "Rules 
of  Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  Interested 
persons  should  consult  a  current  copy  of  10 
CFR  2.714  which  is  available  at  the 
Commission's  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW.. 
Washington,  DC.  and  accessible 
electronically  through  the  ADAMS  Public 
Electronic  Reading  Room  link  at  the  NRC 
Web  site  (http://www.nrc.gov).  If  a  request 
for  a  hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the  designated 
Atomic  Safety  and  Licensing  Board  will  issue 
a  notice  of  hearing  or  an  appropriate  order. 

As  required  by  10  CFR  2.714,  a  petition  for 
leave  to  intervene  shall  set  forth  with 
particularity  the  interest  of  the  petitioner  in 
the  proceeding,  and  how  that  interest  may  be 
affected  by  the  results  of  the  proceeding.  The 
petition  should  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be  made 
par^  to  the  proceeding;  (2)  the  nature  and 
extent  of  the  petitioner's  property,  financial, 
or  other  interest  in  the  proceeding;  and  (3) 
the  possible  effect  of  any  order  which  may 
be  entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any  person 
who  has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party  may 
amend  the  petition  without  requesting  leave 
of  the  Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended  petition 
must  satisfy  the  specificity  requirements 
described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the  contentions 
which  are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to  be 
raised  or  controverted.  In  addition,  the 
petitioner  shall  provide  a  brief  explanation  of 
the  bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
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proving  the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references  to 
those  specific  sources  and  documents  of 
which  the  petitioner  is  aware  and  on  which 
the  petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner  must 
provide  sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the  applicant  on 
a  material  issue  of  law  or  fact.  Contentions 
shall  be  limited  to  matters  within  the  scope 
of  the  amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a  supplement 
which  satisfies  these  requirements  with 
respect  to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to  present 
evidence  and  cross-examine  witnesses. 

If  a  hearing  is  requested,  the  Commission 
will  make  a  final  determination  on  the  issue 
of  no  significant  hazards  consideration.  The 
final  determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no  significant 
hazards  consideration,  the  Commission  may 
issue  the  amendment  and  make  it 
immediately  effective,  notwithstanding  the 
request  for  a  hearing.  Any  hearing  held 
would  take  place  after  issuance  of  the 
amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of  any 
amendment. 

A  request  for  a  hearing  or  a  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington.  DC 
20555-0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered  to 
the  Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A  copy 
of  the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555-0001,  and  to  J.  W.  Durham,  Sr., 
Esquire,  Sr.  V.  P.  and  General  Counsel,  PECO 
Energy  Company,  2301  Market  Street, 
Philadelphia,  PA  19101,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave  to 
intervene,  amended  petitions,  supplemental 
petitions  and/or  requests  for  hearing  will  not 
be  entertained  absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  amendment 
dated  February  29,  2000,  which  is  available 
for  public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.,  Washington, 
DC,  and  accessible  electronically  through  the 


ADAMS  Public  Electronic  Reading  Room 
link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
Bartholomew  C.  Buckley, 
Senior  Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-5747  Filed  3-8-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-31 1] 

Public  Service  Electric  and  Gas 
Company  Salem  Generating  Station, 
Unit  Nos.  1  and  2;  Notice  of 
Consideration  of  Approval  of  Transfer 
of  Facility  Operating  Licenses  and 
Conforming  Amendments,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  FaciHty  Operating  Licenses 
DPR-70  for  Salem  Nuclear  Generating 
Station,  Unit  No.  1,  and  DPR-75  for 
Salem  Nuclear  Generating  Station,  Unit 
No.  2,  to  the  extent  held  by  PECO 
Energy  Corporation  (PECO).  PECO  holds 
a  42.59-percent  ownership  interest  in 
both  Salem  units,  which  are  operated  by 
Public  Service  Electric  and  Gas 
Company  (PSE&G).  The  remaining 
interests  in  Salem,  Unit  Nos.  1  and  2, 
are  ovvmed  by  Delmarva  Power  &  Light 
Company  and  Atlanta  City  Electric 
Company.  The  transfer  would  be  to  a 
new  generating  company,  currently 
referred  to  as  GENCO.  GENCO  will  be 
a  subsidiary  of  a  new  holding  company, 
Exelon  Corporation,  which  will  be 
formed  as  a  result  of  a  merger  of  Unicom 
Corporation  (the  parent  company  of 
Commonwealth  Edison  Company)  and 
PECO.  The  Commission  is  also 
considering  amending  the  licenses  for 
administrative  piuposes  to  reflect  the 
proposed  transfer. 

According  to  the  application  for 
approval  filed  by  PECO,  GENCO  would 
become  the  owner  of  PECO's  ownership 
interests  in  each  of  the  Salem  imits 
following  approval  of  the  proposed 
transfer  of  the  licenses.  After  this 
transfer,  PSE&G  would  continue  to  be 
exclusively  responsible  for  the 
operation,  maintenance,  and  eventual 
decommissioning  of  Salem  Nuclear 
Generating  Station.  No  physical  changes 
to  the  facilities  or  operational  changes 
are  being  proposed  in  the  application. 


The  proposed  transfer  does  not  involve 
any  change  with  respect  to  the  non- 
operating  ownership  interests  held  by 
Delmarva  Power  &  Light  and  Atlantic 
City  Electric  Company,  or  the 
ownership  interest  of  PSE&G. 

The  proposed  amendments  would 
replace  references  to  PECO  in  the 
licenses  with  references  to  GENCO  and 
make  other  changes  for  administrative 
purposes  to  reflect  the  proposed 
transfer. 

Pursuant  to  10  CFR  50,80,  no  license, 
or  any  right  thereimder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  vmting.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  the  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Cemmission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  not  conform  the  license  to  reflect 
the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  March  29,  2000,  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  apphcation 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rulels  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
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Procedures  for  Heai  ings  on  License 
Transfer  Applicatio  ns,  "of  10  CFR  Part 
2.  In  particular,  sue  i  requests  and 
petitions  must  com  )ly  with  the 
requirements  set  fo  th  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFlt  2.1308(a). 
Untimely  requests  « ud  petitions  may  be 
denied  as  provided  in  10  CFR  2.1308(b), 
unless  good  cause  f  3r  failiu«  to  file  on 
time  is  established.  In  addition,  an 
untimely  request  oi  petition  should 
address  the  factors  hat  the  Commission 
will  also  consider,  i  n  reviewing 
untimely  requests  cr  petitions,  set  forth 
inlOCFR2.1308(h(l)-(2). 

Requests  for  a  he  iring  and  petitions 
for  leave  to  intervei  le  should  be  served 
upon:  the  counsel  f  )r  PSE&G,  Jeffrie  J. 
Keenan,  Esquire,  Pi  blic  Service  Electric 
and  Gas  Company,  Nuclear  Business 
Unit— N21,  P.O.  Bo  k  236,  Hancocks 
Bridge,  NJ  08038  {t(  1:  856-339-5429, 
fax:  856-339-1234,  and  e-mail: 
jeffrie.keenan@psef  .com);  the  counsel 
for  PECO,  William  Z.  Baer,  Jr.,  Esquire, 
Morgan,  Lewis  and  Bockius  LLP,  1800 
M  Street.  NW.,  Washington,  DC  20036- 
5869  (tel:  202^67-7454,  e-mail: 
webaer@mlb.com);  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Conunission, 
Washington,  DC  20  555  (e-mail  address 
for  filings  regarding  license  transfer 
cases  only:  ogclt@nrc.gov);  and  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20  555-0001;  Attention: 
Rulemakings  and  A  djudications  Staff,  in 
accordance  with  IC  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  d(  mying  a  hearing 
request  or  interven  ion  petition, 
designating  the  issi  es  for  any  hearing 
that  will  be  held  an  d  designating  the 
Presiding  Officer.  / .  notice  granting  a 
hearing  will  be  pul  lishing  in  the 
Federal  Register  ar  d  served  on  the 
parties  to  the  hearii  ig. 

As  an  alternative  to  request  for 
hearing  and  petitio  is  to  intervene,  by 
April  10,  2000,  per;ons  may  submit 
written  comments  i  egarding  the  license 
transfer  applicatioi ,  as  provided  for  in 
CFR  2.1305.  The  Commission  will 
consider  and.  if  ap  )ropriate,  respond  to 
these  comments,  b  it  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record,  i  Comments  should  be 
submitted  to  the  S(  cretary,  U.S.  Nuclear 
Regulatory  Commi  ;sion,  Washington, 
DC  20555-0001,  A  tention:  Rulemakings 
and  Adjudications  Staff,  and  shoudl  cite 
the  publication  dale  and  page  number  of 
this  Federal  Regist  er  notice. 

For  further  detai  s  with  respect  to  this 
action,  see  the  app  ication  dated 
December  20,  199?  ,  and  supplement 
from  ComEd  dated  January  14,  2000, 
available  for  publii :  inspection  at  the 


Commission's  Public  Dociunent  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://wrww.nrc.gov). 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  March  2000. 

For  the  nuclear  Regulatory  Conunission. 
William  Cleaves, 

Project  Manager  Project  Directorate  I,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regula  tion . 
[FR  Doc.  00-5741  Filed  3-8-00;  8:45  am) 
BILUNG  CODE  759(M>1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Florida  Power  Corporation,  et  al. 

[Docket  No.  50-302] 

Crystal  River  Unit  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  is  considering 
issuance  of  an  exemption  from  the 
requirements  of  10  CFR  70.51(d)  for 
Facility  Operating  License  No.  DPR-72 
issued  to  Florida  Power  Corporation,  et. 
al.  (FPC  or  the  licensee),  for  operation 
of  Crystal  River  Unit  3,  located  in  Citrus 
County,  Florida. 

Environmental  Assessment 

Identification  of  the  Proposed  action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirement  to 
perform  a  physical  inventory  of  the  fuel 
in  the  Crystal  River  Unit  3  spent  fuel 
pool  (SFP)  every  12  moftths.  Instead  of 
this  requirement,  the  licensee  will 
perform  a  physical  inventory  of  the  fuel 
in  the  SFP  within  90  days  of  removing 
missile  shields  covering  the  SFP,  if  a 
physical  inventory  had  not  been 
performed  within  the  previous  12 
months. 

The  proposed  action  is  in  accordemce 
with  the  licensee's  application  for 
exemption  dated  July  14, 1999. 

The  Need  for  the  Proposed  Action 

The  underlying  purpose  of  the  annual 
physical  inventory  required  by  10  CFR 
70.51(d)  is  to  verify  that  the  material 
control  and  accoimting  procedures  are 
sufficient  to  enable  the  licensee  to 
account  for  the  special  nuclear  material 
in  the  licensee's  possession.  When 
missile  shields  are  in  place  on  the  SFP, 
movement  of  fuel  in  the  SFP  is  not 
possible.  Therefore,  removing  the 
missile  shields  for  the  sole  purpose  of 


conducting  an  annual  inventory  is  an 
unnecessary  biu'den  on  the  licensee. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  it  is  administrative  only  and  will 
have  no  environmental  impact. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Crystal  River  Unit  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  15,  2000,  the  staff 
consulted  with  William  Passetti,  Chief, 
Department  of  Health,  Bureau  of 
Radiation  Control,  for  the  state  of 
Florida,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
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environmental  impact  statement  for  the 
proposed  action. 

For  ftirther  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  14,  1999,  which  is  available 
for  public  inspection  af  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http:www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
L.A.  Wiens, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  00-5744  Filed  3-9-00;  8:45  am) 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8696} 
Plateau  Resources  Limited 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Final  Finding  of  No  Significant 

Impact;  Notice  of  Opportunity  for 

Hearing. 

SUMMARY:  Plateau  Resources  Limited 
(PRL)  requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  amend 
NRC  Source  Material  License  SUA- 
1371,  to  approve  the  Reclamation  Plan, 
as  amended,  for  the  Shootaring  Canyon 
Uranium  Mill  near  Ticaboo,  Utah.  An 
Environmental  Assessment  (EA)  was 
performed  by  the  NRC  staff  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the  EA 
is  a  Finding  of  No  Significant  hnpact 
(FONSI)  for  the  proposed  licensing 
action. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Weller,  Uranium  Recovery  and 
Low-Level  Waste  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T7-J8,  Washington,  D.C.  20555. 
Telephone  (301)  415-7287. 
SUPPLEMENTARY  INFORMATION: 

Background 

Materials  License  SUA-1371  was 
originally  issued  by  NRC  on  September 
21, 1979,  pursuant  to  Title  10,  Code  of 
Federal  Regulations  (10  CFR),  Part  40, 
"Domestic  Licensing  of  Source 


Material."  The  Shootaring  Canyon  site 
is  licensed  by  the  NRC  under  Materials 
License  SUA-1371  to  possess  byproduct 
material  in  the  form  of  uranium  waste 
tailings  and  other  uranium  byproduct 
waste  generated  by  the  licensee's 
milling  operations.  The  mill  is  currently 
in  standby  status,  however,  the  licensee 
has  requested  that  the  license  be 
amended.  The  license  amendment 
would  approve  PRL's  reclemiation  plan 
(RP).  The  proposed  action  is  needed  to 
minimize  exposure  to  contaminated 
materials,  once  the  mill  operations  have 
ceased,  by  reclaiming  contaminated 
areas  and  stabilizing  wastes.  The  goal  of 
the  RP  is  to  permanently  isolate  and 
stabilize  the  tailings  and  associated 
contamination  by  minimizing 
disturbances  by  natural  forces,  and  to  do 
so  without  ongoing  maintenance.  The 
design  objective  is  for  stabilization  to  be 
effective  for  up  to  one  thousand  years, 
to  the  extent  reasonable,  and,  in  any 
case  for  at  least  200  years,  to  provide 
reasonable  assurance  that  releases  of 
radon-222  from  the  residual  radioactive 
material  will  be  less  than  20  pCi/m  -/s 
(averaged  over  the  entire 
impoundment),  and  to  provide 
reasonable  assurances  to  protect 
groundwater  resources. 

The  facilities  to  be  reclaimed  include 
the  following: 

1 .  Mill  buildings  and  equipment. 

2.  Tailings  disposal  area. 

3.  On-site  contaminated  areas. 

4.  Off-site  contaminated  areas  (i.e., 
potential  areas  affected  by  windblown 
tailings). 

The  decommissioning  and 
reclamation  of  the  above  facilities  will 
include  the  following: 

1 .  Remove  mill  structures  and  re- 
grade  disturbed  areas  to  blend  with  the 
surroundings.  Radioactive  waste  and 
contaminated  soils  and  concrete  will  be 
disposed  of  in  the  tailings 
impoundment. 

2.  Cover  and  stabilize  the  tailings 
impoundment  area. 

3.  Replace  stockpiled  topsoil  in 
selected  areas  for  plant  growth. 

4.  Re-vegetate  disturbed  areas  using 
native  and  introduced  species. 

The  RP  further  describes  the  designs, 
activities,  schedule,  and  estimated  costs 
for  reclaiming  PRL's  Shootaring  Canyon 
Uranium  Mill  site  and  tailings 
impoxmdment,  for  bonding  and  surety 
coverage  requirements.  The  actual  final 
reclamation  design  and  cost  analyses 
will  depend  on  the  quantity  and  depth 
of  the  tailings  actually  placed  in  the 
impoundment  area  and  the  surface  area 
that  they  occupy.  All  conditions  and 
commitments  in  the  RP  are  subject  to 
NRC  inspection.  Violation  of  the  RP 
may  result  in  enforcement  action. 


PRL  submitted  the  RP  in  a  letter  dated 
January  10, 1997,  and  the  RP  was 
subsequently  amended  by  letters  of  July 
10,  and  December  17,  1997,  and  January 
14,  February  20,  and  September  3,  1998. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  RP  for  the  Shootaring  Canyon 
Uranium  Mill,  in  accordance  with  10 
CFR  Part  51,  "Environmental  Protection 
Regulations  for  Domestic  Licensing  and 
Related  Regulatory  Functions."  hi 
conducting  its  appraisal,  the  NRC  staff 
considered  the  following:  (1) 
information  contained  in  the  previous 
environmental  evaluations  of  the 
Shootaring  Canyon  project;  (2) 
information  contained  in  PRL's  RP;  (3) 
environmental  monitoring  reports;  and 
(4)  information  derived  from  NRC  staff 
site  visits  and  inspections  of  the 
Shootaring  Canyon  Uranium  Mill  site 
and  from  communications  with  PRL,  the 
State  of  Utah  Department  of 
Environmental  Quality,  the  U.S.  Bureau 
of  Land  Management  Henry  Moimtain 
Field  Station,  the  U.S.  National  Park 
Service  Glen  Canyon  National 
Recreation  Area,  the  U.S.  Fish  and 
Wildlife  Service,  and  the  State  of  Utah 
Historic  Preservation  Officer.  The 
results  of  the  stafTs  appraisal  are 
documented  in  an  Environmental 
Assessment  placed  in  the  licensee's 
docket  file.  Based  on  its  review,  the 
NRC  staff  has  concluded  that  there  are 
no  significant  environmental  impacts 
associated  with  the  proposed  action. 

Conclusions 

The  NRC  staff  has  examined  the 
actual  and  potential  environmental 
impacts  associated  with  the  RP  and  has 
determined  that  the  action  is:  (1) 
consistent  with  requirements  of  10  CFR 
part  40;  and  (2)  will  not  have  long-term 
detrimental  impacts  on  the 
environment.  The  following  statements 
support  the  FONSI  and  summarize  the 
conclusions  resulting  from  the  staff's 
environmental  assessment: 

1 .  An  acceptable  environmental  and     , 
effluent  monitoring  program  is  in  place 
to  monitor  effluent  releases  and  to 
determine  if  applicable  regulatory  limits 
are  exceeded.  Radiological  effluents 
from  site  operations  have  been  and  are 
expected  to  continue  to  remain  below 
the  regulatory  limits. 

2.  Potential  risks  ftt>m  the  reclamation 
were  assessed.  Given  the  remote 
location,  the  small  area  of  impact,  and 
the  past  activities  on  the  site,  the  staff 
has  determined  that  the  risk  factors  for 
health  and  environmental  hazards  are 
insignificant. 
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Alternatives  to  the 


'roposed  Action 

action  that  the  NRC  is 
appr  )val  of  PRL's  RP  and 
source  material 

to  lOCFRPart 
tematives  available 


The  proposed 
considering  is 
the  amendment  to 
license  issued  purstiant 
40.  The  principal  a 
to  the  NRC  are: 

1 .  Approve  the  li  ;ense  amendment 
request  as  submitted;  or 

2.  Amend  the  licdnse 
additional  conditio  a 


fi<  ant 


necessary  or 
public  health  and 
environment;  or 
3.  Deny  the  request 
The  NRC  staff  ha  i 
there  are  no  signi 
impacts  associated 
action.  Therefore, 
equal  or  greater  im|)acts 
evaluated.  The  staf 
Alternative  2  is  the 
alternative  for  selection 
anticipates  that  soipe 
conditions  will 
staffs  safety  review 
technical  evaluatiop 
be  completed  with 
for  reclamation, 
40,  Appendix  A 
license  conditions 
theTER. 


with  such 
s  as  are  considered 
appropriate  to  protect 
s  ifety  and  the 


concluded  that 

environmental 
with  the  proposed 
alternatives  with 
need  not  be 
considers  that 
appropriate 
as  the  staff 
needed  license 
result  from  the 
of  the  RP.  A 
report  (TER)  will 
respect  to  the  criteria 
fied  in  10  CFR  part 
the  proposed 
vill  be  discussed  in 


likely 


Spi  !C1 

aid 


has 
Ass  sssment 
NIC 


NRC 


Finding  of  No  Sign  ficant 

The  NRC  staff 
Environmental 
proposed  RP  for 
License  SUA-1 371 
assessment,  the 
that  the  environme  ital 
result  for  the  propc  sed 
be  significant,  and, 
preparation  of  an 
Statement  is  not  w 

The  Environmen  ;al 
other  documents  k  lated 
proposed  action  an  s 
inspection  and  cop  ymg 
Public  Document  F 
Building,  2120  L  Street 
Washington,  D.C. 


Notice  of  Opportui  lily  for  Hearing 


The  Commission 
notice  that  this  is  a 
application  for  a 
within  the  scope  o 
Hearing  Procedure ; 
Materials  and  Opei  ator 
Proceedings,"  of 
Rules  of  Practice 
Proceedings  in  10 
8269).  Pursuant  to 
person  whose  interest 
by  this  proceeding 
a  hearing.  In  accor  lance 
§  2.1205(c),  a  request 
be  filed  within 


the 
f c  r 


thii  ty 
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Impact 

prepared  an 
for  the 
Source  Material 
On  the  basis  of  this 
staff  has  concluded 
impact  that  may 
action  would  not 
therefore, 
E  nvironmental  Impact 
iirranted. 

Assessment  and 
to  this 
available  for  public 

at  the  NRC 
oom,  in  the  Gelman 
NW., 
30555. 


hereby  provides 
proceeding  on  an 
i^ensing  action  falling 
Subpart  L,  "Informal 
for  Adjudications  in 

Licensing 
Commission's 
Domestic  Licensing 
:FR  Part  2  (54  FR 
§  2.1205(a),  any 

may  be  affected 
may  file  a  request  for 
with 
for  a  hearing  must 
(30)  days  from  the 


date  of  publication  of  the  Federal 
Register  notice.  The  request  for  a 
hearing  must  be  filed  with  the  Office  of 
the  Secretary  either: 

(1)  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville.  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  D.C.  20555. 
Attention:  Rulemaking  and 
Adjudications  Staff. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant.  Plateau  Resources 
Limited.  877  North  8th  West,  Riverton, 
Wyoming,  82501; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington  D.C.  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding: 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceedings, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceedings;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  Part  2,  Subpart 
L. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Acting  Chief  Uranium  Recovery  and  Low- 
Level  Waste  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  00-5746  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

NRC  Workshop  on  Environmentally 
Assisted  Cracking 

AGENCY:  Nuclear  Regulatory 
Conamission. 

ACTION:  Notice  of  meeting. 

summary:  The  NRC  Office  of  Nuclear 
Regulatory  Research  (RES)  conducts 
contract  research  in  many  technical 
areas  to  support  NRC  activities  in 
nuclear  reactor  regulation.  The 
Materials  Engineering  Branch  of  RES 
conducts  a  significant  research  effort  on 
evaluation  of  environmentally  assisted 
cracking  (EAC)  in  light  water  reactor 
(LWR)  systems  and  components.  In 
FY2000,  a  significant  extension  of  this 
program  is  being  planned  to  provide 
NRC  with  confirmatory  research  which 
will  be  required  to  deal  with  a  variety 
of  issues  for  operating  reactors.  The 
purpose  of  this  workshop  is  to  inform 
interested  stakeholders  of  NRC  research 
plans  and  to  receive  comments  and 
suggestions. 

DATES:  April  20,  2000, 11  a.m.-5  p.m. 

location:  U.S.  Nuclear  Regulatory 
Commission  Headquarters,  Two  White 
Flint  North,  Room  T-lO-Al,  11545 
Rockville  Pike,  Rockville,  Maryland 
20852-2738. 

contact:  Mike  McNeil,  Phone:  (301) 
415-6794,  E-mail :mbm@nrc.com. 

attendance:  This  meeting  is  open  to  the 
general  public. 

PROGRAM:  The  purpose  of  the  meeting  is 
to  solicit  the  views  of  stakeholders  on 
the  proposed  NRC  research  activities  in 
this  field.  The  meeting  will  start  with 
presentations  by  NRC  staff  on  past  NRC 
activities  in  this  area,  the  regulatory 
pressures  leading  to  the  future  activities, 
and  the  proposed  research  program. 
There  will  then  be  a  period  open  for 
questions  and  discussion.  Key  NRC  and 
contractor  personnel  will  be  in 
attendance  so  as  to  permit,  insofar  as 
possible,  the  on-the-spot  resolution  of 
questions. 

Dated  in  Rockville,  Maryland  this  2nd  day 
of  March  2000. 
Michael  E.  Mayfield, 
Acting  Director,  Division  of  Engineering 
Technology,  Office  of  Nuclear  Regulatory 
Research. 
[FR  Doc.  00-5745  Filed  3-8-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commltte  on  Nuclear  Waste; 
Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  118th 
meeting  on  March  27-29,  2000,  Room 
T-2B3, 11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Monday,  March  27,  2000 — 8:30  a.m. 
until  5  p.m. 

A.  8:30  a.m.-10:30  a.m.:  Preparation 
of  ACNW  Reports  (Open)— The 
Committee  will  discuss  planned  reports 
on  the  following  topics:  the  NRC's 
proposed  high-level  waste  regulation  10 
CFR  Part  63;  a  joint  letter  with  the 
Advisory  Committee  on  Reactor 
Safeguards  on  the  Defense  In-Depth 
philosophy;  the  ACNW  Year  2000 
Action  Plan  and  Self  Assessment;  and 
comments  on  the  NRC  staffs  Strategy 
for  Site  Characterization  Sufficiency 
Comments  (tentative). 

B.  10:45  a.m.-12:15  p.m.:  ACNW 
Planning  and  Procedures  (Open) — The 
Committee  will  consider  topics 
proposed  for  future  consideration  by  the 
full  Committee  and  Working  Groups. 
The  ACNW  will  discuss  plaimed  tours 
and  ACNW-related  activities  of 
individual  members. 

C.  1 .30  p.m.-3:30  p.m.:  Activities  of 
NRC's  Spent  Fuel  Project  Office 
(Open) — The  Committee  will  hear  a 
review  of  the  activities  underway  in 
NRC's  Spent  Fuel  Project  Office.  Special 
emphasis  will  be  placed  on 
transportation  issues  associated  with 
radioactive  waste  and  spent  nuclear  fuel 
as  well  as  an  update  on  the  modal 
study.  The  interrelationship  between 
the  Department  of  Transportation  and 
NRC  related  to  the  shipment  of 
radioactive  material  will  be  reviewed. 

D.  3:45  p.m.-5  p.m.:  Continue 
Preparation  of  ACNW  Reports  (Open) — 
Continue  preparation  of  ACNW  reports 
noted  in  item  A. 

Tuesday,  March  28,  2000-8:30  a.m. 
until  5  p.m. 

E.  8:30  a.m.-lO  a.m.:  NRC  Strategy  for 
Site  Sufficiency  (Open)— The  ACNW 
will  review  the  NRC  staffs  plans  for  the 
development  of  a  strategy  to  produce 
site  characterization  sufficiency 
comments  on  the  Department  of 
Energy's  Yucca  Mountain  Site 
Recommendation. 

F.  10:15  a.m.-12  Noon:  DOE-NRC 
Technical  Exchange  (Open) — The  NRC 


staff  will  present  a  summary  of  a  March 
14-15,  2000  DOE-NRC  technical 
exchange  on  the  path  forward  for 
resolution  of  Yucca  Mountain  key 
technical  issues  and  sub-issues. 

G.  1  p.m. — 2  p.m.:  Yucca  Mountain 
Review  Plan  (Open)— The  NRC  staff  will 
present  a  periodic  briefing  on  the 
development  of  a  Yucca  Mountain 
Review  Plan.  Emphasis  will  be  on  the 
post-closure  sections  of  the  plan. 

H.  2  p.m.~3  p.m.:  Radionuclide 
Content  of  Slag  (Open)— The  ACNW 
will  review  a  project  by  NRC's  Office  of 
Nuclear  Regulatory  Research  on  the 
radioactive  content  of  slag  which  is 
produced  as  byproduct  of  the 
manufactiu^  of  metals. 

I.  3  p.m.-5  p.m.:  Continue  Preparation 
of  ACNW  Reports  (Open)— Continue 
preparation  of  ACNW  reports  noted  in 
item  A. 

Wednesday,  March  29,  2000 — 8:30  a.m. 
until  3  p.m. 

J.  8:30  a.m.-9:30  a.m.:  Meeting  with 
the  Director  of  the  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards  (Open) — The 
Committee  will  meet  with  the  Director 
to  discuss  items  of  mutual  interest. 

K.  9:30  a.m.-2:00  p.m.:  Complete 
ACNW  Reports  (Open) — Complete 
preparation  of  ACNW  reports  noted  in 
item  A. 

L.  2:00  p.m.-3:00  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  and 
organizationed  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  28, 1999  (64  FR  52352).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Richard  K.  Major,  ACNW,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman,  hiformation  regarding  the 
time  to  be  set  aside  for  taking  pictures 


may  be  obtained  by  contacting  the 
ACNW  office,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACN\V  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
plaiming  to  attend  should  notify  Mr. 
Major  as  to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  ACNW  (Telephone  301/415- 
7366),  between  8  a.m.  and  5  p.m.  EST. 
ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.mt;  gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EST  at  least  10  days  before  the 
meeting  to  ensure  the  availabiUty  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  March  3,  2000. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  00-5748  Filed  3-8-O0;  8:45  am] 
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PEACE  CORPS 

Information  Collection  Requests  Under 
0MB  Review 

[OMB  NUMBER:  0420-0001] 

agency:  Peace  Corps. 

ACTION:  Notice  of  public  use  of  form 

review  request  to  the  Office  of 

Management  and  Budget 

summary:  The  Associate  Director  of 
Management  invites  comments  on 
information  collection  requests  as 
required  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  a  request 
seeking  Emergency  Clearance  from  the 
Office  of  Management  and  Budget  to 
approve  the  reinstatement  of  the 
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stai  ting 
Clearar  ce 
app  rov 
Cot  js 
mand;  tes 
gred 


inter  >st 


National  Agency 
for  Peace  Corps  Vo 
Investigation  [OME 
0001].  The  Agency 
expiration  date 
Emergency 
years  from  that 
22  of  the  Peace 
2501  at  seq.) 
employed  or  assi 
the  Act  shall  be  in\ 
employment  or  ass 
with  national 
with  standards  anc 
established  by  the 

DATES:  The  Peace 
comments  until 
ADDRESSES:  A  cop) 
collection  may  be 
Davis,  Manager 
Corps.  1111  20th 
Washington,  DC 
be  contacted  by 
1836.  Comments 
be  addressed  to  Mi 
Officer.  Office  of 
Budget.  NEOB, 

Dated:  February  2S 
Michael  ].  Kole 

Director  o 
Certifying  Official. 
[FR  Doc.  00-5715 
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Questionnaire 
unteer  Background 
Number  0420- 
will  also  seek  an 
^  after  the  90  day 
and  ending  three 
al  date.  Section 
Act  (22  U.S.C. 
that  "all  persons 
to  duties  under 
estigated  to  ensure 
gnment  is  consistent 

in  accordance 
procedures 
resident." 


C  orp 


Mi  V 


of  AdminisU  ative 


SECURITIES  and!  EXCHANGE 
COMMISSION 

[Release  No.  35-27ll44] 


Filings  Under  the 
Company  Act  of 
("Act") 

March  1.  2000. 
Notice  is  hereby 
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s  invites 
8,  2000. 


of  the  information 
( btained  from  Paul 
Pla  cement  Unit,  Peace 
Street  NW, 

2(  526.  Mr.  Davis  may 
y  telephone  at  (202)  692- 
these  forms  should 
David  Rostker.  Desk 
K  anagement  and 
Washington,  DC  20523. 

2000. 


0  1 


FilBd 


tive  Services  and 
3-8-00;  8:45  ami 


>ublic  Utility  Holding 
l|935,  as  Amended 


given  that  the 


following  filingls)  has/have  been  made 
with  the  Commiss  on  pursuant  to 
provisions  of  the  J  LCt  and  rules 
promulgated  imde  r  the  Act.  All 
interested  persons 
application(s)  and' 


are  referred  to  the 
or  declaration(s)  for 
complete  statemei  its  of  the  proposed 
transaction(s)  sum  mcirized  below.  The 
application{s)  and  /or  declaration(s)  and 
any  amendment(s  is/are  available  for 
public  inspection  through  the 
Conunission's  Branch  of  Public 
Reference. 

Interested  perse  ns  wishing  to 
comment  or  reque  st  a  hearing  on  the 
application(s)  anc  /or  declaration(s) 
should  submit  the  ir  views  in  writing  by 
March  23,  2000,  ti>  the  Secretary, 
Securities  and  Exi  :hange  Commission, 
Washington,  DC.  20549-0609,  and 
serve  a  copy  on  tl:  e  relevant  applicant(s) 
and/or  declarant{i )  at  the  address(es) 


specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  March  23,  2000.  the 
applicant(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Northeast  Utilities  (70-9563) 

Notice  of  Proposal  to  Amend 
Declaration  of  Trust;  Order  Authorizing 
Solicitation  of  Proxies 

Northeast  Utilities  ("NU"),  a 
registered  holding  company,  located  at 
174  Brush  Hill  Avenue.  West 
Springfield,  Massachusetts  01090-0010. 
has  filed  a  declaration  under  sections 
6(a)(2),  7(e)  and  12(e)  of  the  Public* 
Utility  Holding  Company  Act  of  1935, 
as  amended  ("Act"),  and  rules  62(d)  and 
65  under  the  Act. 

NU  has  entered  into  an  Agreement 
and  Plan  of  Merger  ("Merger 
Agreement"),  dated  October  13. 1999, 
amended  and  restated  January  11,  2000, 
with  Consolidated  Edison,  Inc.  ("CEI"), 
a  New  York  electric  and  gas  public 
utility  holding  company  exempt  from 
registration  imder  section  3(a)(1)  of  the 
Act  under  rule  2,  Consolidated  Edison, 
Inc.  ("New  CEl"),^  a  Delaware 
corporation  and  a  wholly  owned 
subsidiary  of  CEI,  and  N  Acquisition 
LLC  ("N  Acquisition"),  a  Massachusetts 
limited  liability  company,  which  is 
directly  and  indirectly  owned  by  New 
CEI.  Under  the  Merger  Agreement,  CEI 
will  be  merged  with  and  into  New  CEI, 
with  New  CEI  as  the  surviving 
corporation,  and  N  Acquisition  will  be 
merged  with  and  into  NU,  with  NU  as 
the  surviving  entity  ("Merger").  On 
January  20,  2000,  NU  and  CEI  filed  a 
separate  application-declaration  (file  no, 
70-9613)  with  this  Conmiission 
requesting  authority  to  consummate  the 
Merger. 

NU  proposes  to  make  certain 
eunendments  ("Amendments")  to  its 
Declaration  of  Trust  ("Trust 
Agreement").  The  Amendment  would 
specifically  authorize  NU  to 
consummate  a  merger  with  one  or  more 
domestic  limited  liability  companies 
under  Massachusetts  law.^  The 


'  New  CEI  was  originally  incorporated  as  CWB 
Holdings,  Inc. 

2  The  Trust  Agreement  already  authorizes  the  NU 
board  of  trustees  to  sell,  lease  or  otherwise  dispose 
of  any  part  or  parts  of  the  properties  of  NU  to  the 
extent  permitted  by  law.  Under  Massachusetts  law, 
however,  for  a  business  trust  to  merge  with  another 


Amendments  would  also  allow  the 
number  of  trustees  resulting  from  the 
merger  to  be  fixed  by  the  agreement 
providing  for  the  merger. 

NU  also  proposes  to  solicit  proxies 
from  its  common  shareholders  for  the 
purposes  of  obtaining  required 
shareholder  approvals  related  to  the 
merger.  Specifically,  NU  proposes  to 
solicit  proxies  from  its  common 
shareholders  to  approve  the 
Amendments  and  the  Merger  Agreement 
at  a  special  meeting,  which  is  expected 
to  be  held  in  the  spring  of  2000. 

The  proposed  Ajnendments,  which 
will  be  effected  regardless  of  whether 
the  Merger  is  consummated,  and  the 
Merger  Agreement  must  be  approved  by 
an  affirmative  vote  of  two-thirds  of  all 
NU  shareholders  eligible  to  vote.  The 
Amendments  and  the  Merger  have 
already  been  approved  by  the 
imanimous  vote  of  the  NU  board  of 
trustees. 

NU  requests  that  an  order  authorizing 
the  solicitation  of  proxies  be  issued  as 
soon  as  practicable  under  rule  62(d).  It 
appears  to  the  Commission  that  NU's 
declaration  regarding  the  proposed 
solicitation  of  proxies  should  be 
permitted  to  become  effective 
inmiediately  under  rule  62(d). 

Fees,  commissions,  and  expenses  to 
be  inciuxed  in  connection  with  the 
transactions  described  in  the  declaration 
are  expected  not  to  exceed  $500,000. 
NU  states  that  no  state  or  federal 
commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transactions. 

It  is  ordered,  under  rule  62  under  the 
Act.  that  the  declaration  regarding  the 
proposed  solicitation  of  proxies  can 
become  effective  immediately,  subject  to 
the  terms  and  conditions  contained  in 
rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
IFR  Doc.  00-5645  Filed  3-8-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 


entity,  its  declaration  of  trust  must  explicitly 
authorize  such  a  transaction.  The  Trust  Agreement 
currently  does  not  authorize  NU  to  merge  with 
another  entity. 
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will  hold  the  following  meetings  during 
the  week  of  March  13,  2000. 

An  open  meeting  will  be  held  on 
Wednesday,  March  15,  2000  at  10:00 
a.m.  in  Room  600.  A  closed  meeting  will 
be  held  on  Thiu-sday,  March  16,  2000  at 
11:00  a.m. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
March  15,  2000  is: 

Consideration  of  whether  to  propose 
amendments  to  Form  N-lA  under  the 
hivestment  Company  Act  of  1940  and  the 
Securities  Act  of  1933,  Rule  482  under  the 
Securities  Act  of  1933,  and  Rule  34b-l  under 
the  Investment  Company  Act  of  1940.  The 
amendments  would  improve  disclosure  to 
investors  of  the  effect  of  taxes  on  the 
performance  of  open-end  management 
investment  companies  ("mutual  funds"  or 
"funds").  Under  the  proposed  amendments, 
mutual  funds  would  be  required  to  disclose 
standardized  after-tax  returns  in  the  risk/ 
return  summar}'  of  the  prospectus  and  in 
Management's  Discussion  of  Fund 
Performance,  which  is  typically  located  in 
the  annual  report.  The  proposal  also  would 
require  funds  that  chose  to  include  after-tax 
returns  in  advertisements  and  other  sales 
materials  to  include  standardized  after-tax 
returns.  For  further  information,  contact 
Maura  S.  McNuIty,  Division  of  Investment 
Management,  at  (202)  942-0721. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(A)  and 
(10),  permit  consideration  for  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Thursday,  March 
16,  2000  are: 

Institution  and  settlement  of  injunctive 
actions; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and 

A  litigation  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  fiulher 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 


Dated:  March  7,  2000. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  00-5909  Filed  3-7-00;  12:37  p.m.] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42493;  File  No.  SR-OPRA- 
00-03] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Effectiveness  of 
Amendment  to  OPRA  Plan  Adopting  a 
Temporary  Capacity  Allocation  Plan 

March  3,  2000. 

Pursuant  to  Rule  1 1  Aa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  3,  2000,  the  Options  Price 
Reporting  Authority  ("OPRA")  2 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  proposes  to  allocate  the 
message  handling  capacity  of  OPRA 's 
processor  among  the  participant 
exchanges  for  a  temporary  period 
ending  May  13,  2000,  to  minimize  the 
likelihood  that  during  this  period  the 
total  number  of  messages  generated  by 
the  participants  will  exceed  the 
processor's  (i.e.,  Seciuities  Industry 
Automation  Corporation)  aggregate 
message  handling  capacity.'  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  on  the  proposed  Plan 
amendment,  and  to  grant  accelerated 


■17CFR240.1lAa3-2. 

2  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Act  and  Rule  llAa3-2  thereunder.  See 
Securities  Exchange  Act  Release  No.  17638  (Mar. 
18,  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  member 
exchanges.  The  five  exchanges  that  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX");  the  Chicago  Board  Options  Exchange 
("CBOE");  the  New  York  Stock  Exchange  ("NYSE"): 
the  Pacific  Exchange  ("PCX");  and  the  Philadelphia 
Stock  Exchange  ("PHLX"). 

^  OPRA  has  determined  to  treat  this  proposed 
capacity  allocation  as  an  amendment  to  its  national 
market  system  plan  and,  accordingly,  to  file  the 
proposed  capacity  allocation  for  Commission 
review  and  approval  pursuant  to  paragraph  (b)  of 
Rule  llAa3-2.  Any  determination  made  by  OPRA 
to  continue  the  effectiveness  of  the  proposed 
capacity  allocations  or  any  revised  capacity 
allocations  beyond  May  13.  2000  will  be  the  subject 
of  a  separate  filing  under  the  same  Rule. 


approval  to  the  proposed  Plan 
amendment  through  May  13,  2000. 

I.  Description  and  Purpose  of  the 
Amendment 

As  discussed  above,  OPRA  proposes 
to  allocate  the  message  handling 
capacity  of  its  processor  among  the 
participant  exchanges  for  a  temporary 
period  ending  May  13,  2000,  to 
minimize  the  likelihood  that  diuing  this 
period  the  total  number  of  messages 
generated  by  the  participants  will 
exceed  the  processor's  aggregate 
message  handling  capacity.  During  this 
period,  the  processor's  aggregate 
message-handling  capacity,  which  is 
estimated  by  the  processor  to  be  3,540 
messages  per  second,  will  be  allocated 
among  the  participants  by  automatically 
limiting  the  number  of  messages  that 
each  participant  may  input  to  the 
processor  as  follows: 
American  Stock  Exchange:  1,024 

messages  per  second 
Chicago  Board  Options  Exchange:  1,366 

messages  per  second 
Pacific  Exchange:  635  messages  per 

second 
Philadelphia  Stock  Exchange:  515 

messages  per  second 

OPRA  proposes  to  allocate  the 
message  handling  capacity  of  its 
processor  in  response  to  significant 
increases  in  the  number  of  options 
quotations  that  have  recenUy  been 
experienced  by  ail  of  the  participant 
exchanges  as  a  result  of  the  greater 
number  of  options  series  being  traded 
on  the  exchanges  and  the  heightened 
volatility  in  the  imderlying  securities. 
Although  the  aggregate  amount  of 
options  market  information  messages  is 
generally  still  within  the  capacity  of  the 
OPRA  processor,  the  aggregate  options 
message  traffic  is  now  so  close  to 
reaching  the  processor's  maximum 
message-handling  capacity  that  some 
short-term  solution  to  the  problem  is 
necessary  to  avoid  risking  unacceptable 
delays  and  queuing  in  the  dissemination 
of  real-time  options  market  information. 
Although  some  long-term  solutions  have 
been  proposed  in  the  course  of  the 
Options  Capacity  Planning  and  Quote 
Mitigation  Program  that  has  been  taking 
place  over  the  past  several  months, 
these  may  not  be  in  place  soon  enough 
to  deal  with  the  current  expansion  of 
message  traffic.^  For  this  reason, 
beginning  in  January  2000,  OPRA's 


♦  See  Securities  Exchange  Act  Release  No.  41843 
(September  8,  1999)  in  which  the  Commission 
issued  an  order  authorizing  the  options  exchanges. 
OPRA.  OPRA's  processor  and  other  parties  to  act 
jointly  in  planning,  developing  and  discussing 
approaches  and  strategies  with  respect  to  options 
quote  message  traffic  and  related  matters 
("September  1999  Order"). 


1251^8 


:hangi 


participant  exc 
allocate  the  assum  3d 
processor  capacity 
The  agreed-upon 
have  been  filed  a 
Exchange  Act  Rul« 
amendments  to 

OPRA's  process^  )r 
the  capacity  allocs  t" 
be  adjusted  upw 
assumed  maximui  i 
of  3,540'*  message! 
Accordingly.  OPRK 
exchanges,  in  the 
Commission  staff 
September  1999 
the  allocation  that 
filing  to  be  effecti; 
2000.  Because  this 
upon  an  assimied 
capacity  of  3,450 
which  the  _ 
realistic  number, 
intended  purpose 
and  queues  in  OP|lA 
of  market  informa 

To  retain  sufficient 
with  the  changed 
and  among  the 
including  the  pla4ned 
of  options  trading 
Securities  Exchan  j 
allocations  will  re  c 
until  May  13,  2000 
Commission  dec 
allocation  or  som« 
should  be  continijed 


process  ar 


;es  have  agreed  to 
d  maximum 
among  themselves, 
c  apacity  allocations 
approved  under 
llAa3-2as 
OPRA  PIan.5 
now  estimates  that 
ion  may  prudently 
"s  to  reflect  an 
processor  capacity 
per  second, 
's  participant 
)resence  of 
)ursuant  to  the 
C  rder,  have  agreed  to 
is  proposed  in  this 
e  through  May  13, 
allocation  is  based 
maximum  processor 
1  lessages  per  second, 
advises  is  a 
should  serve  the 
of  avoiding  delays 
's  real-time  stream 


op  i 


n.  Implementatio  i 
Amendment 


tio  1 
and 


OPRA  believes 
implementation  c 
capacity  allocati 
to  avoid  delays 
dissemination  of 
information,  whicjh 
to  achieve  the  obj 
llA(a)(l)(C){iii 
the  availability  to 
investors  of  infon  lation 
quotations  for  an( 
securities.  Accorc  ingly 
the  Commission 
allocation  prograii 


"•  See  Securities  Excljangi 
(Januan'  11.20001.65 
(File  No 

20001.  65  FR  5919  (Fel 
OPRA-00-021 

"The  proposed  Plan 
referred  to  3.518  mess  ges 
modified  here  pursuai  t 
Telephone  conversatie  n 
Executive  Director.  OtlRA 
Special  Counsel.  Divis 
Commission,  on  Marc  i 

"  Any  such  continue  d 
capacity  that  might  be  approved 
be  the  subject  of  a  sep  rati 
llAa3-2.  17CFR240 

■15U.S.C.  78k-l(a) 


Federal  Register / Vol.  65.  No.  47 /Thursday,  March  9,  2000 /Notices 


ion. 

flexibility  to  deal 
;ircumstances  within 
ions  markets, 

commencement 
by  the  International 
,e,  the  proposed 
in  effect  only 
unless  OPRA  or  the 
that  the  proposed 
revised  allocation 
beyond  that  date.^ 


remain 


i(  es 


of  the  Plan 


he  temporary 
the  proposed 
program  is  essential 
queues  in  the 
( >ptions  market 

in  turn  is  necessciry 
jctive  of  Section 
including  to  assure 
brokers,  dealers  and 

with  respect  to 
transactions  in 

y,  OPRA  requests 
permit  the  proposed 
to  be  put  into  effect 


je  Act  Release  Nos.  42328 
'R  2988  (January  19.  2000] 
SR-OPRA-0(  -Oil  and  42362  (January  28. 
il  ruarv  7,  2000)  (File  No.  SR- 


amendraent  incorrectly 
per  second.  It  has  been 
to  OPRA's  verbal  request, 
between  Joseph  Corrigan. 
.  and  Deborah  Flynn. 
on  of  Market  Regulation. 
3.  2000. 
allocation  of  OPRA 

by  OPRA  would 
e  filing  under  Rule 
llAa3-2.  See  note  3.  supra. 
iKCKiii). 


summarily  upon  publication  of  notice  of 
this  filing,  on  a  temporary  basis, 
pursuant  to  paragraph  (c){4)  of  Rule 
llAa3-2,3  based  on  a  finding  by  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  the  mechanisms  of,  a  national 
market  system,  or  is  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  Plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  Plcui 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  Plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  file  number 
SR-OPRA-00-03  and  should  submitted 
by  March  30,  2000. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Plan  Amendment 

After  careful  review,  the  Commission 
finds  that  the  proposed  Plan 
amendment  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  i° 
Specifically,  the  Commission  believes 
that  the  proposed  amendment,  which 
allocates  the  limited  capacity  of  the 
OPRA  system  among  the  options 
markets,  is  consistent  with  Rule  llAa3- 
2  in  that  it  will  contribute  to  the 
maintenance  of  fair  and  orderly  markets 
and  remove  impediments  to  and  perfect 
the  mechanisms  of  a  national  market 
system.  The  Commission  notes  that  the 
aggregate  message  traffic  generated  by 
the  options  exchanges  is  rapidly 
approaching  the  outside  limit  of  OPRA's 


"17  CFR  240.11Aa3-2(c)(4). 

'°  In  approving  this  proposed  Plan  amendment, 
the  Commission  has  considered  the  proposal's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.c.  78c(f). 


systems  capacity.  OPRA's  processor  has 
informed  the  Commission  that  current 
plans  to  enhance  OPRA's  systems  are 
not  expected  to  be  completed  before  the 
end  of  the  second  quarter  of  this  year, 
at  the  earliest.  Consequently,  the 
Commission  is  concerned  that,  absent 
an  agreed-to  program  to  allocate  systems 
capacity  among  the  options  markets  that 
is  put  in  place  immediately,  systems 
queuing  of  the  options  quotes  may  be 
the  norm,  to  the  detriment  of  all 
investors  and  othehr  participants  in  the 
options  markets.  The  Commission 
believes  that  the  agreed-upon  allocation 
proposal  is  a  reasonable  means  for 
addressing  potential  strains  on  capacity 
that  may  occur  between  now  and  May 
13,  2000. 

The  Commission  finds  good  cause  to 
accelerate  the  proposed  Plan 
amendment  prior  to  the  thirtieth  day 
after  the  date  of  publication  in  the 
Federal  Register.  The  Commission  notes 
that  the  proposed  Plan  amendment  is 
intended  to  allocate  OPRA  system 
capacity  for  a  short  period  of  time  to 
mitigate  potential  disruption  to  the 
orderly  dissemination  of  options  market 
information  caused  by  the  inability  of 
the  OPRA  system  to  handle  the 
anticipated  quote  message  traffic.  The 
Commission  believes  that  approving  the 
proposed  capacity  allocation  will 
provide  the  options  exchanges  and 
OPRA  with  an  immediate,  short-term 
solution  to  a  pressing  problem,  while 
giving  the  Commission  and  the  options 
markets  additional  time  to  evaluate  and 
possibly,  implement,  other  quote 
mitigation  strategies.  In  addition,  the 
limited  time  frame  of  the  applicability 
of  the  capacity  allocation  program 
should  provide  the  Commission  and  the 
options  exchanges  with  greater 
flexibility  to  modify  the  program,  as 
necessary,  to  ensure  the  fairness  of  the 
allocation  process  to  all  of  the  options 
markets  going  forward.  The  Commission 
finds,  therefore,  that  granting 
accelerated  approval  of  the  proposed 
Plan  amendment  is  appropriate  and 
consistent  with  Section  llA  of  the 
Act." 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Rule  llAa3-2  of  the  Act,  ^^  that  the 
proposed  Plan  amendment  (SR-OPRA- 
00-03)  is  approved  on  an  accelerated 
basis  through  May  13,  2000. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  i^ 


•<  15  U.S.C.  78k-l. 

'2  17CFR240.11Aa3-2. 

•3  17  CFR  200.30-3(a)(29). 
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Dated: 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-57.57  Filed  3-8-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42489;  File  No.  SR-AMEX- 
00-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Trading  of  Options  on 
Biotech  HOLDRs 

March  2.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
28,  2000,  the  American  Stock  Exchange 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  proposed  rule  change  has  been  filed 
by  the  Amex  as  a  "non-controversial" 
rule  change  under  Rule  19b-^  (f)(6)  ^ 
under  the  Act.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  trade 
standardized  and  FLEX  equity  options 
on  Biotechnology  Holding  Company 
Depositary  Receipts  ("Biotech  HOLDRs" 
or  "HOLDRs").  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  for  the  trading  of 
standardized  equity  options  and  FLEX  '^ 
equity  options  on  Biotech  HOLDRs. ^ 
Biotech  HOLDRs  are  exchange-listed 
secimties  representing  beneficial 
ownership  of  the  specific  deposited 
securities  represented  by  the  HOLDRs. 
They  are  negotiable  receipts  issued  by  a 
trust  representing  securities  of  issues 
that  have  been  deposited  and  are  held 
on  behalf  of  investors  in  HOLDRs. 
Biotech  HOLDRs,  which  trade  in  roimd 
lots  of  100,  and  multiples  thereof,  may 
be  issued  after  their  initial  offering 
through  a  deposit  of  the  required 
number  of  shares  of  common  stock  of 
the  underlying  issuers  with  the  trustee. 
The  trust  will  only  issue  HOLDRs  upon 
the  deposit  of  the  shares  of  underlying 
securities  that  are  represented  by  a 
round-lot  of  100  HOLDRs.  Likewise,  the 
trust  will  cancel,  and  an  investor  may 
obtain,  hold,  trade  or  surrender  HOLDRs 
in  a  round-lot  and  round  lot  multiples 
of  100  HOLDRs.  Biotech  HOLDRs  are 
currently  traded  on  the  Exchange  like 
other  equity  securities,  subject  to  the 
Exchange's  equity  trading  rules. 

The  Exchange  beUeves  trading 
options  on  Biotech  HOLDRs  is 
appropriate  because  Biotech  HOLDRs 
currently  exceed  the  minimum 
eligibility  criteria  for  equities  set  forth 
in  Amex  Rule  915,  as  do  each  of  the 
underlying  securities.^  Specifically, 
there  are  a  minimum  of  7,000,000  shares 
of  each  of  the  underlying  securities 
owned  by  persons  other  than  those 
required  to  report  their  security 
holdings  under  Section  16(a)  of  the  Act; 
there  are  a  minimum  of  2000 
shareholders  of  each  of  the  imderlying 
securities;  trading  volume  (in  all 
markets  in  which  the  underlying 


M5U.S.C.  78s(b)(l). 

2  17CFR240.19b-^. 

3  17  CFR  240.19b-4(f)(6). 


■*  Flex  equity  options  provide  Investors  with  the 
ability  to  customize  basic  option  features  including 
size,  expiration  date,  exercise  style,  and  certain 
exercise  prices. 

^  The  Exchange's  proposal  to  list  and  trade  Trust 
Issued  Receipts  (also  referred  to  as  HOLDRs]  was 
approved  by  the  Commission  on  September  21. 
1999.  See  Securities  Exchange  Act  Release  No. 
41892  (September  21.  1999).  64  FR  52559 
(September  29,  1999). 

^The  Exchange  represents  that  both  the  Biotech 
HOLDRs  and  the  underlying  securities  meet  the 
options  eligibility  criteria  outlined  in  Amex  Rule 
915.  Telephone  conversation  between  Scott  Van 
Hatten,  Legal  Counsel.  Derivative  Securities,  Amex. 
and  Heather  Traeger,  Attorney,  Division  of  Market 
Regulation  ('Division"),  SEC,  on  February  28,  2000. 


securities  are  traded)  has  been  at  least 
2,400,000  shares  in  the  preceding 
twelve  months;  the  market  price  per 
share  of  each  of  the  underlying 
securities  has  been  at  least  $7V2  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection  as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  which  the  underlying 
securities  traded  on  each  of  the  subject 
days  and  the  issuers  are  in  compliance 
with  any  applicable  requirements  of  the 
Act.  The  Biotech  HOLDRs  also  satisfy 
these  eligibility  criteria. 

Options  on  Biotech  HOLDRs  will  be 
traded  on  the  Exchange  pursuant  to  the 
same  rules  and  procediu'es  that  apply  to 
trading  in  options  on  equity  securities. 
However,  the  Exchange  is  also 
proposing  to  list  FLEX  Equity  options 
on  Biotech  HOLDRs.  The  Exchange  will 
list  option  contracts  covering  100 
HOLDRs,  the  minimum  required  round 
lot  trading  size  for  HOLDRs.  Strike 
prices  for  the  contracts  will  be  set  to 
bracket  the  trust  issued  receipts  at  the 
same  intervals  that  apply  to 
standardized  equity  options  (i.e.,  2V2 
point  intervals  for  underlying  equity 
values  up  to  $25,  5  point  intervals  for 
underlying  equity  values  greater  than 
$25  up  to  $200,  and  10  point  inter\'als 
for  underlying  equity  values  greater 
than  $200).  The  proposed  position  and 
exercise  limits  for  options  on  Biotech 
HOLDRs  will  be  the  same  as  those 
established  for  stock  options  as  set  forth 
in  Amex  Rule  904  and  905.  The  Amex 
anticipates  that  options  on  Biotech 
HOLDRs  will  initially  qualify  for  a 
position  limit  of  13,500  contracts. 
However,  as  with  standardized  equity 
options,  applicable  position  limits  will 
be  increased  for  options  on  Biotech 
HOLDRs  if  the  volume  of  trading  in 
HOLDRs  increases  to  meet  the 
requirements  of  a  higher  limit.  As  is 
currently  the  case  for  all  FLEX  Equity 
options,  no  position  and  exercise  limits 
will  be  applicable  to  FLEX  Equity 
options  overlying  the  HOLDRs.  Options 
on  Biotech  HOLDRs  will  be  subject  to 
the  listing  and  maintenance  standards 
set  forth  in  Amex  Rule  915  and  916.' 
FLEX  options  will  be  subject  to  the 


'Amex  has  filed  proposed  listing  and 
maintenance  standards  specifically  for  the  trading 
of  options  on  Trust  Issued  Receipts,  proposed 
Commentary  .07  under  Amex  Rule  915  and 
proposed  Commentary  .09  under  Amex  Rule  916. 
The  proposed  standards  have  not  yet  been  noticed 
in  the  Federal  Register,  as  the  Commission  and  the 
Exchange  are  still  discussing  the  proposed  rule 
change.  See  SR-Araex-99-37.  If  the  proposed 
standards  are  approved,  Biotech  HOLDRs  will  be 
subject  to  these  specific  listing  and  maintenance 
standards.  Telephone  conversation  between  Scott 
Van  Hatten.  Legal  Counsel,  Derivative  Securities, 
Amex,  and  Heather  Traeger,  Attorney,  Division. 
SEC,  on  FebniarN'  25,  2000. 
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in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ^^  in  particular  in  that  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  '3  and 
Rule  19b-4(0(6)  thereunder  '*  because 
the  proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  fi'om  the  date  of 
filing,  or  such  shorter  time  that  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest.  15  Any  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  for  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act.^^ 

The  Exchange  has  requested  that  the 
rule  change  be  accelerated  to  become 
operative  immediately  upon  filing  of  the 


"15U.S.C.  78f(b)(5) 

"15U.S.C.  78s(b)(3)(A). 

1*  17  CFR  240.19b-4(f)(6).  In  reviewing  this 
proposal,  the  Conunission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

•^  Because  the  Commission  and  Amex  have  had 
ongoing  discussions  regarding  the  proposed  rule 
change,  the  Commission  has  determined  to  waive 
the  requirement  that  Amex  provide  the  Commission 
with  written  notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days  prior  to  the 
fihng  date. 

10  15U.S.C.  78s(b)(3)(C). 


proposal,  because  such  proposal 
contemplates  trading  options  on  a 
product  in  which  both  the  product  and 
each  of  the  underlying  component 
securities  exceeds  the  minimum 
eligibility  requirements  for  trading 
options  on  equities  as  set  forth  in  Amex 
Rule  915.  Because  both  the  securities 
imderlying  Biotech  HOLDRs  and 
Biotech  HOLDRs  themselves  meet  the 
eligibility  requirements  for  trading 
options  on  equity  securities,  and 
because  the  Exchange  is  currently 
working  to  establish  specific  listing  and 
maintenance  standards  for  options  on 
HOLDRs,  the  Commission  finds  that 
accelerating  the  operative  date  of  the 
rule  change  is  consistent  with  the 
protection  of  investors  and  the  public 
interest,  and  thus  designates  March  2, 
2000  as  the  operative  date  of  this  filing. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  emd  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-00-13  and  should  be 
submitted  by  March  30,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-5761  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  801 0-01 -M 


'^  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42486;  File  rto.  SR-CHX- 
00-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Membership  Dues  and  Fees 

March  2,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
28,  2000,  the  Chicago  Stock  Exchange, 
hicorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  designated  this 
proposal  as  one  establishing  or  changing 
a  due,  fee,  or  other  charge  imposed  by 
the  CHX  under  Section  19(b)(3)(A)(ii)  of 
the  Act,3  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nile  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
membership  dues  and  fees  schedule  (the 
"Schedule")  to  continue,  through  Jxme 
30,  2000,  the  waiver  of  all  transaction, 
order  processing  and  floor  broker  fees 
for  transactions  that  occur  during  the 
CHX's  E-Session  extended  hours  trading 
session.  The  text  of  the  proposed  rule 
change  is  available  upon  request  from 
the  CHX  and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simmiaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  proposed  rule  change  restates  and 
amends  the  Schedule  to  eUminate, 
through  Jime  30,  2000,  order  processing, 
transaction  and  floor  broker  fees  for 
transactions  that  occiu-  during  the  CHX's 
E-Session.*  This  proposal  is  designed  to 
allow  CHX  members  to  continue  to 
participate  in  the  E-Session  without 
inciuxing  the  fees  normally  associated 
with  their  CHX  transactions. ^  According 
to  the  Exchange,  the  vast  majority  of  the 
seciuities  that  trade  during  the  E- 
Session  are  already  subject  to  order 
processing  and  transaction  fee  waivers 
under  the  current  fee  schedule  because 
they  are  either  Nasdaq/NMS  issues  or 
issues  within  the  S&P  500.  Waiving  fees 
on  the  few  remaining  seciuities  and  on 
floor  broker  transactions  in  all  securities 
simplifies  the  Exchange's  fee-related 
communications  with  its  members. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  ^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


•15U.S.C.  78s(b)(l). 

2  17CFR240.19b-^. 

3  15  U.S.C.  78s(b)(3)(A)(in. 


*0n  October  13, 1999.  the  Commission  approved, 
on  a  pilot  basis,  the  CHX's  proposed  rule  change 
that  allowed  the  CHX  to  implement  an  extended 
hours  trading  session.  See  Securities  Exchange  Act 
Release  No.  42004  (October  13,  1999),  64  FR  56548 
(October  20,  1999)(SR-CHX-99-16).  The  E-Session 
takes  place  from  3:30  p.m.  to  5:30  p.m.  Central 
Time,  Monday  through  Friday.  The  E-Sessiion  is 
currently  approved  to  continue  through  October  1 , 
2000.  See  Securities  Exchange  Act  Release  No. 
42463  (February  28,  2000)(SR-CHX-00-02). 

^  E-Session  fees  have  been  waived  since  the 
beginning  of  the  E-Session.  See  Securities  Exchange 
Act  Release  No.  42089  (November  2,  1999),  64  FR 
60864  (November  8,  1999)  (SR-CHX-99-23) 
(waiving  fees  from  October  13,  1999  through 
December  31, 1999;  see  also  Securities  Exchange 
Act  Release  No.  41329  (January  11.  2000),  65  FR 
3000  (January  19,  2000)  (SR-CHX-99-29)  (waiving 
fees  from  January  1,  2000  through  March  1,  2000. 
This  proposal  simply  extends  the  waiver  of  the 
same  fees  through  June  30.  2000.  See  March  2,  2000 
telephone  conversation  between  Paul  B.  O'Kelly, 
Executive  Vice  President,  Market  Regulation  and 
Legal,  CHX,  and  Joseph  P.  Morra,  Attorney, 
Division  of  Market  Regulation,  SEC. 

« 15  U.S.C  78f[b)(4). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  {f)(2)  of  Rule  19b-4 
thereunder,^  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  with  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refei  to  file  number 
SR-CHX-00-05,  and  should  be 
submitted  by  March  30,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

|FR  Doc.  00-5762  Filed  3-8-00:  8:45  am) 
BILUNG  CODE  8010-01-M 


M5  U.S.C.  78s(b)(3)(A)(ii). 

8  17CFR240.19b-4(f)(2). 

°In  reviewing  this  proposal,  the  Conunission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0 

•o  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND 
COMMISSION 

[Release  No.  34-42482;  File  No.  SR-DTC- 
00-03] 

Self-Regulatory  GJrganizatlons;  Ttie 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  Establishing  a  Depository 
Link  With  SIS  Se^lnterSettle  AG 

March  1.2000. 
Pxirsuant  to 
Securities  Exchan ; 
{"Act").i  notice  is 
February  22,  2000 
Company  ("DTC 
Securities  and 
("Commission") 
change  as  describ 
III  below,  which 
prepared  primari 
Commission  is 
soUcit  comments 
change  from  i 


pujl 


tie 


Section  19(b)(1)  of  the 
je  Act  of  1934 
hereby  given  that  on 
The  Depository  Trust 
filed  with  the 
Exchange  Conmiission 
proposed  rule 
d  in  Items  I,  II,  and 
items  have  been 
by  DTC.  The 
ishing  this  notice  to 
I  m  the  proposed  rule 
inter  isted  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rul^  Change 

DTC  proposes  ti )  open  a  free-of- 
payment  omnibus  account  at  SIS 
SegalnterSettle  A^  ("SIS"),  a  Swiss 
depository. 


n.  Self-Regulator  r 
Purpose  of,  and  ~ 
Proposed  Rule 

In  its  filing  wi 
DTC  included 
the  purpose  of 
proposed  rule  c 
comments  it  rece 
rule  change.  The 
may  be  examined 
in  Item  IV  below, 
summaries,  set 
and  (C)  below, 
aspects  of  these 


Organization's  of  the 
Statutory  Basis  for,  the 
change 


til  the  Commission, 
statements  concerning 
basis  for  the 

and  discussed  any 
li  ved  on  the  proposed 
ext  of  these  statements 
at  the  places  specified 
DTC  has  prepared 
in  sections  (A),  (B) 
of  the  most  significant 
s  atements.2 


'an  i 

hi  nge 


foth 


'ato,  y 


(Aj  Self-Reguh 
Statement  of  the 
Statutory  Basis  fi 
Change 


prop  osing 
v\ith 


(1)  DTC  is . 
depository  link 
a  free-of-paymeni 
SIS.  The  central 
proposed  link  between 
will  be  to  facilitate 
processing  of 
transactions  betw  een 
and  SIS  participant 

DTC  proposes 
payment  omnibu ; 
creating  a  one- 


-wjy 


'  15  U.S.C.  78s(b)(ll 
-  The  Commission  Y  as 
summaries  prepared  Ijy 


Organization 's 
'urpose  of,  and 
qr,  the  Proposed  Rule 


to  establish  a 
SIS  through  use  of 
omnibus  accoimt  at 
I  urpose  of  the 

SIS  and  DTC 
the  efficient 
■border  securities 
DTC  participants 


open  a  free-of- 
account  at  SIS, 
DTC-SIS  interface. 


The  link  would  permit,  but  would  not 
require,  DTC  positions  in  issues  that  are 
eligible  at  bodi  DTC  and  SIS  to  be  held 
in  DTC's  account  at  SIS.  The  proposed 
interface  will  enable  DTC  participants  to 
effect  book-entry  transactions  with  SIS 
participants.  In  addition,  it  is 
noteworthy  that  there  are  a  niunber  of 
major  banks  and  broker-dealers  that  are 
participants  of  both  DTC  and  SIS.  The 
link  will  enable  these  dual  participants 
to  engage  in  efficient  inventory 
positioning  by  moving  their  security 
positions  from  one  depository's  books  to 
the  other  in  order  to  meet  the  dual 
participants'  internal  needs. ^ 

Establishment  of  the  link  will  allow 
DTC  (and  through  it,  DTC's  participants) 
to  use  SIS's  custody,  book-entry 
delivery,  and  other  depository  services 
for  securities  that  are  eligible  in  both 
depositories.  The  link  will  enable  a  DTC 
participant  to  settle,  on  a  free-of- 
payment  basis,  a  cross-border 
transaction  with  an  SIS  counterparty  by 
making  a  book-entry  delivery  from 
DTC's  omnibus  account  at  SIS  to  the  SIS 
participant's  account  at  SIS.  Conversely, 
an  SIS  participant  would  be  able  to 
settle,  on  a  free-of-payment  basis,  a 
cross-border  transaction  with  a  DTC 
participant  by  making  a  book-entry 
delivery  from  the  SIS  participant's 
account  at  SIS  to  the  DTC  omnibus 
account  at  SIS  (while  identifying  the 
DTC  participant  to  which  the  delivered 
securities  should  be  credited).  The 
receiving  DTC  participant  could  then 
redeliver  the  securities  on  either  a  free- 
of-payment  or  versus-payment  basis  to 
any  other  DTC  participant  within  DTC. 

By  opening  a  DTC  accoimt  at  SIS, 
DTC  would  enable  its  participants  to 
substitute  efficient  book-entry 
movements  for  ciunbersome  physicial 
movements  of  securities  certificates 
between  SIS  and  DTC.  The  link  will 
markedly  reduce  the  significant  costs 
and  risks  associated  with  withdrawing 
physical  certificates  from  one 
depository  emd  then  physically 
transporting  the  certificates  and 
ultimately  reregistering  and 
redepositing  them  at  the  other 
depository. 

SIS  will  make  SIS's  depository 
services  (such  as  income  collection, 
maturity  presentments,  and 
reorganization  processing)  available  to 
DTC  in  accordance  with  SIS  procedures 
on  securities  held  in  DTC's  accoimt  at 
SIS.  Whether  DTC  holds  its  underlying 


modified  the  text  of  the 
DTC. 


3  Today,  the  "Swiss"  issues  that  are  DTC-eligible 
consist  of  over  five  dozen  issues  of  depository 
receipts,  debt,  and  warrants.  DTC  understands, 
however,  that  UBS  AG  ("UBS")  plans  to  list  UBS 
registered  shares  on  the  New  York  Stock  Exchange 
at  the  end  of  March  2000  and  to  concurrently  have 
them  made  eligible  in  the  DTC  system. 


inventory  in  Switzerland  or  in  the  U.S., 
DTC  services  to  DTC  participants  will 
be  the  same  as  are  currently  provided. 

(2)  The  principal  benefits  that  will 
attend  DTC's  opening  an  omnibus 
account  at  SIS  are:  (i)  the  accelerated 
speed  of  settlement  of  cross-border 
transactions  in  the  subject  securities;  (ii) 
the  elimination  of  most  physical 
movements  of  the  subject  securities 
between  SIS,  transfer  agents  in  the  U.S. 
and  Switzerland,  and  DTC;  and  (iii)  a 
reduction  of  costs  and  risks  to  DTC 
participants  and  SIS  participcmts  as  a 
result  of  the  above  advances.  DTC's 
providing  these  benefits  to  participants 
is  in  keeping  with  DTC's  objective  of 
providing  efficient  book-entry  clearance 
and  settlement  facilities  while  at  the 
same  time  reducing  risk  to  DTC 
participants. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(A)  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  DTC  because  the  proposed 
link  will  reduce  risks  and  associated 
costs  to  DTC  participants  and  SIS 
participants.'* 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  in  the  public 
interest,  and  for  the  protection  of 
investors. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  DTC  will  notify 
the  Commission  of  any  written 
comments  received  by  DTC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


*  In  establishing  an  account  at  a  foreign 
depository  such  as  SIS,  DTC  performs  risk  analysis 
of  the  foreign  depository  to  assess  whether,  in  the 
aggregate,  the  foreign  depository  has  what  DTC 
determines  to  be  an  acceptable  risk  profile.  DTC's 
risk  analysis  includes,  among  other  things,  an 
evaluation  of  the  foreign  depository  in  the  areas  of 
operational  control,  financial  strength, 
technological  capabilities,  market  reputation  and 
standing,  contract  and  legal  protection,  regulation, 
audit  arrangements,  and  subcustody  usage.  Once  an 
account  is  established,  DTC  conducts  ongoing 
monitoring  of  material  events  and  periodic  risk 
assessments  evaluating  the  same  areas  as  when  the 
account  was  being  established. 
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as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-00-03  and 
should  be  submitted  by  March  30,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  5 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  00-5758  Filed  3-8-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42487;  File  No.  SR-NYSE- 
99-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the  New 
Yori(  Stocic  Exchange,  Inc.  To  Amend 
the  Exchange's  Allocation  Policy 

March  2,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),  1  notice  is  hereby  given  that  on 
July  20, 1999,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change.  On  February  7, 
2000,  the  Exchange  submitted 
Amendment  No.  1  to  its  proposal. ^  The 
proposed  rule  change,  as  amended,  is 
described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
Exchange.  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nil*?  change 
from  interested  persons. 

I.  Self-Regulatory  OrganizatioJi's 
Statement  of  the  Terms  of  Suljttance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  <l>nsists  of 
changes  to  the  Exchange's  AJIication 
Policy  and  Procedures  ("Polim"). 

n.  Self-Regulatory  Orgamzalan's 
Statement  of  the  Purpose  ofind 
Statutory  Basis  for,  the  Profpsed  Rule 
Change 

In  its  filing  vdth  the  Com|  ssion,  the 
Exchange  included  stateme 
concerning  the  purpose  of  ill  basis  for 
the  proposed  rule  change  al!  discussed 
any  comments  it  received  1 1  the 
proposed  rule  change.  Theixt  of  these 
statements  may  be  examin  li  at  the 
places  specified  in  Item  rvl«low  and  is 
set  forth  in  Sections  A,  B,  Ad  C  below. 

A.  Self-Regulatory  Organimtion's 
Statement  of  the  Purpose  m,  and 
Statutory  Basis  for,  the  Pijposed  Rule 
Change 

1.  Purpose 

The  intent  of  the  Exchange's  Policy  is 
to  (1)  ensure  that  the  allocation  process 
for  securities  is  based  on  fairness  and 
consistency  and  that  all  specialist  units 
have  a  fair  opportimity  for  allocations 
based  on  established  criteria  and 
procedures;  (2)  provide  an  incentive  for 
ongoing  enhancement  of  performance 
by  specialist  units;  (3)  provide  the  best 
possible  match  between  a  specialist  unit 
and  security;  and  (4)  contribute  to  the 
strength  of  the  specialist  system. 

Since  1987,  the  Exchange's  Quality  of 
Markets  Committee  has  appointed  a 
nimiber  of  Allocation  Review 


5 17  CFR  200.30-3{a)(12). 


15U.S.C.  78s{b)(l). 

^  In  Amendment  No.  1 ,  the  Exchange  provided 
additional  information  regarding  the  allocation  of 
target  stocks  and  merged  companies;  clarified  the 
selection  process  for  institutional  investors  and  the 
definition  of  a  senior  officer;  and  revised  its 
procedures  so  that  members  of  the  committee 
eligible  for  election  as  chairman  include  brokers 
with  four  months  remaining  in  their  committee 
term.  See  Letter  from  lames  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Terri  Evans, 
Attorney,  Commission,  dated  February  4,  2000 
("Amendment  No.  1"). 


Committees  ("ARCs")  to  review  the 
PoUcy  and  make  recommendations  with 
respect  to  changes.^  In  February,  1999, 
the  Quality  of  Markets  Committee  again 
appointed  in  ARC,  ARC  V,  to  review  the 
Policy  and  make  recommendations  with 
respect  to  improvements  in  the 
allocation  process.  Those 
recommendations,  which  the  Exchange 
is  proposing  as  changes  to  the  Policy, 
are  discussed  below. 

Composition  of  Allocation  Committee 

Currently,  the  Allocation  Conunittee 
is  composed  of  nine  members, 
consisting  of  seven  floor  brokers 
(including  three  broker  Governors  (one 
of  whom  may  be  an  independent/two 
dollar  broker)  and  four  other  floor 
brokers  from  the  Allocation  Panel  (one 
of  whom  must  be  an  independent/two 
dollar  broker))  and  two  allied  members  * 
from  the  Market  Performance 
Committee  ^  or  the  Allocation  Panel. 
The  Allocation  Committee  presently 
does  not  have  representation  from 
institutional  investor  organizations.  The 
Exchange  beUeves  that  these  ^ 

organizations  are  significant 
participants  in  the  seciuities  markets, 
including  the  Exchange  and  therefore, 
that  such  representation  enhances  the 
expertise  and  objectivity  of  the 
Allocation  Process.  The  proposal  would 
add  one  institutional  investor 
representative  member  to  the  Allocation 
Committee  drawn  from  the  Allocation 
Panel  or  from  the  institutional  investor 
members  of  the  Market  Performance 
Committee. 

In  coimection  with  this  change, 
however,  the  Exchange  does  not  believe 
it  is  necessary  to  expand  the  size  of  the 
Committee.  "Therefore,  the  NYSE 
proposes  to  decrease  the  nimiber  of  floor 
brokers  on  the  Committee  from  seven  to 
six.  This  would  be  accomplished  by 
decreasing  from  four  to  three  the 
number  of  other  floor  brokers  from  the 
Allocation  Panel  (one  of  whom  must  be 
an  independent/two  dollar  broker). 

Composition  of  Allocation  Panel 

The  Allocation  Panel  ("Panel")  is  the 
resource  from  which  the  Allocation 
Committee  is  assembled.  A  Panel  is 
appointed  by  the  Exchange's  Quality  of 
Markets  Committee  from  among 


'  See  Securities  Exchange  Act  Release  No.  38372 
(March  7.  1997),  62  FR  13421  (March  20,  1997) 
(containing  recommendations  made  by  ARCs  1 
through  IV). 

*  See  Sec.  3(c)  of  Art.  I  of  the  NYSE  Cx)nstitution. 

■*  The  Market  Performance  Committee  is 
appointed  by  the  Exchange's  Board  of  Directors  to 
develop  and  administer  procedures  designed  to 
improve  the  performance  of  members  on  the  floor. 
It  consists  of  floor  Directors,  floor  Governors,  allied 
members  and  representatives  of  institutional 
investor  organizations. 
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individuals  nomii  lated  by  the 
Exchange's  memb  jrship.  The  Panel 
consists  of  28  floor  brokers;  twelve 
allied  members  (ii  icluding  the  four 
allied  members  se  rving  on  the  Market 
Performance  Com  nittee):  the  eight  floor 
broker  Governors  mYio  are  part  of  the 
Panel  by  virtue  of  their  appointment  as 
Governors;  and  a  i  ainiraum  of  five 
Senior  Floor  Offic  lal  brokers.  The 
Exchange  propose  s  three  changes  to  the 
composition  of  thi  s  Panel. 

First,  the  Excha  ige  proposes  to 
expand  the  Panel  ;o  add  nine 
institutional  inve<  tor  organization 
representatives,  ir  eluding  the  five 
serving  on  the  Ma  -ket  Performance 
Committee,  to  be  i  :onsistent  with  the 
proposal  to  add  in  stitutional  investor 
representatives  to  the  Allocation 
Committee.  Representatives  from 
institutional  inves  tor  organizations  will 
be  chosen  in  the  s  une  manner  as  other 
Panel  members  (i.  ?.,  through 
nominations  from  the  membership  and 
appointment  by  tl  e  Quality  Markets 
Committee)." 

The  second  pro  )osed  change  relates 
to  the  number  of  i  loor  Governors  on  the 
Panel.  Floor  Gove  -nors  are  Floor 
Officials  who  hav  ;  been  appointed  as 
Governors  by  the  "hairman  of  the 
Exchange.  In  199( ,  the  Exchange 
increased  the  nun  iber  of  floor  Governors 
appointed  under '.  Exchange  Rule  46  from 
16  to  20.^  These  2D  governors  consist  of 
ten  specialists  act  ve  on  the  floor  and 
ten-floor  brokers.  The  floor  broker 
Governors  are  aut  amatically  members  of 
the  Market  Perfor  nance  Committee  and 
the  Panel.  The  Exchange  now  proposes 
to  increase  the  nu  mber  of  floor  broker 
Governors  on  the  Panel  from  eight  to  ten 
to  reflect  the  incn  lased  number  of  floor 
Governors.  In  adc  ition.  at  the  time  the 
number  of  floor  G  ovemors  was 
increased,  the  nui  nber  of  allied  member 
representatives  oi  i  the  Market 
Performance  Com  mittee  was  increased 
from  four  to  five.  The  Exchange 
proposes  to  amen  1  the  composition  of 
the  Panel  to  reflet  t  this  increase. 

The  new  comp(  isition  of  the 
Allocation  Panel  vould  be  28  floor 
brokers;  13  allied  members  (including 
the  five  allied  me  nbers  serving  on  the 
Market  Performai  ce  Committee);  nine 
institutional  men  hers  (including  the 
five  representativ  3s  of  institutional 
investor  organiza  ions  serving  on  the 
Market  Performai  ce  Committee);  the  ten 


:N), 


FR 


*  See  Amendment 

^  See  Securities  Excl  ange 
(October  9,  1998),  63 
The  Exchange  stated 
needed  to  maintain  su 
Governor  supervision 
face  of  an  increase  in 
of  listed  securities  in 


1 .  supra  note  2. 

Act  Release  No.  40539 
56281  (October  21,  1998). 
the  time  the  increase  was 
Bcient  levels  of  floor 
md  timely  response,  in  the 
I  'ading  volume  and  number 
t  scent  years. 


floor  broker  Governors  who  are  part  of 
the  Panel  by  virtue  of  their  appointment 
as  Governors;  and  a  minimum  of  five 
Senior  Floor  Official  brokers. 

Allocation  Committee  Quorum 
Requirement 

The  Exchange  is  not  proposing  to  alter 
the  Committee's  existing  quonmi 
requirement  that  there  be  at  least  six 
floor  brokers,  at  least  two  of  whom  are 
Governors,  and  one  allied  member.  The 
presence  of  the  institutional 
representative  would  not  be  required  for 
a  quorum  because,  at  times,  it  may  be 
difficult  to  obtain  the  participation  of  a 
representative  of  an  institutional 
investor  organization. 

Contact  Between  Listing  Companies 
and  Specialist  Units 

Currently,  specialist  units  or  any 
individual  acting  on  their  behalf  are 
prohibited  from  having  any  contact  with 
a  company  that  has  applied  for  listing 
from  the  date  applications  (known  as 
"green  sheets")  are  solicited  from 
specialists  for  the  purpose  of  allocating 
the  stock  to  a  specialist  organization. 
The  Exchange  proposes  to  change  this 
non-contact  period  to  the  earlier  of  the 
date  written  notice  is  given  that  the 
listing  company  filed  its  listing 
application  wiUi  the  Exchange  or  the 
date  allocation  applications  are 
solicited,  [i.e.,  the  date  the  "green  sheet" 
is  posted).  The  Exchange  presently 
publishes  this  notice  of  listing 
application  in  its  Weekly  Bulletin.  This 
proposal  would  move  the  start  of  the 
period  as  to  when  contact  is  prohibited 
to  an  earlier  date  in  those  cases  where 
the  "green  sheet"  is  issued  after  the 
Weekly  Bulletin  notice  of  an  application 
to  list  has  been  published.  The 
Exchange  believes  this  is  appropriate 
since  once  the  application  is  made 
public,  the  listing  process  has  begun, 
and  specialist  contact  with  the  listing 
company  should  be  prohibited  during 
this  period. 

Listing  Company  Request  for 
Additional  Specialist  Information 
Following  Interviews 

Under  the  Policy,  a  listing  company 
may  choose  to  pick  its  specialist  unit 
after  interviewing  a  pool  of  three,  four, 
or  five  units  selected  by  the  Allocation 
Committee.  Currently,  any  follow-up 
questions  conveyed  to  the  Exchange 
from  a  listing  company  regarding 
specialist  unit(s)  it  interviewed  are 
restricted  to  questions  regarding 
publicly-available  information.  The 
Exchange  must  approve  the  request  and 
all  units  in  the  group  of  units 
interviewed  must  be  notified  by  the 
Exchange  of  the  request. 


The  NYSE  proposes  that  if  a  listing 
company  has  a  follow-up  question  for 
any  specialist  imit(s)  it  interviewed,  it 
must  be  conveyed  to  the  Exchange.  The 
Exchange  will  contact  the  unit(s)  to 
which  the  question  pertains  and  will 
provide  any  information  received  from 
the  unit(s)  to  the  listing  company.  The 
NYSE  purposes  to  eliminate  the 
requirement  that  only  publicly-available 
information  be  provided  and  the 
language  requiring  Exchange  approval. 
The  requirement  that  the  Exchange 
notify  other  units  of  the  company's 
request  also  would  be  deleted  to  make 
the  process  more  efficient.  The 
Exchange  believes  that  the  listing 
company  should  have  the  ability  to 
selectively  request  information  of  a  unit 
it  has  interviewed.  For  example,  at 
times,  an  issue  may  be  discussed  at 
subsequent  interviews  and  the  listing 
company  would  like  similar  information 
from  a  unit  it  had  already  interviewed. 
Or,  a  listing  compemy  may  have  further 
questions  of  the  imits  it  has  selected  for 
final  consideration.  The  Exchange 
believes  that  it  would  be  an  unnecessary 
burden  on  the  listing  company  and  all 
the  units  to  require  information  that  is 
not  of  interest  to  the  listing  company. 

Common  Stock  Listing  After  Preferred 

Currently,  the  Policy  does  not  address 
the  situation  involving  a  common  stock 
being  listed  after  its  preferred  stock  has 
been  allocated.  The  Exchange  is 
proposing  that  the  allocation  of  the 
common  stock  of  a  company  listing  after 
its  preferred  stock  has  been  listed  would 
be  open  to  all  imits.  The  company  may 
select  Option  1  (in  which  the  Allocation 
Committee  selects  the  specialist  unit  to 
be  allocated  the  company's  stock)  or 
Option  2  (in  which  the  company  selects 
a  specialist  unit  from  among  a  group  of 
units  chosen  by  the  Allocation 
Committee).  If  Option  2  is  selected,  the 
specialist  unit  that  trades  the  preferred 
stock  must  be  included  in  the  group  of 
imits  comprising  the  interview  pool. 
The  company  will  not  be  able  to  select 
the  specialist  unit  trading  the  preferred 
stock  without  going  through  the 
allocation  process. 

Listed  Company  Mergers 

Currently,  when  two  listed  companies 
merge,  the  merged  entity  is  assigned  to 
the  specialist  in  the  company  that  is 
determined  to  be  the  survivor-in-fact 
(dominant  company).  Where  no 
surviving  entity  can  be  identified,  the 
matter  is  referred  to  the  Allocation 
Committee  and  all  specialists  are 
invited  to  apply.  The  merged  company 
may  request  either  Option  1  or  Option 
2,  with  no  provisions  to  include  or 
exclude  any  unit  from  consideration  by 
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the  Allocation  Committee.  There  is  no 
provision  for  the  merged  company  to 
select  a  imit  that  trades  one  of  the  listed 
companies  which  is  merging  without 
going  through  the  allocation  interview 
process. 

The  Exchange  is  proposing  several 
changes  to  the  Policy.  Where  no 
surviving  entity  can  be  identified,  the 
listing  company  would  be  permitted  to 
select  one  of  the  imits  trading  the 
merging  companies  without  going 
through  the  allocation  interview 
process.  This  would  make  the  allocation 
process  more  efficient  and  less  time 
consuming  for  the  listing  company  in 
those  instances  in  which  the  company 
ultimately  may  have  decided  that  it  will 
select  one  of  the  units  which  traded  the 
merging  companies.  The  Exchange 
believes  that  requiring  the  interview 
process  would  be  more  form  over 
substance.  If  the  listing  company 
determines  to  go  to  allocation,  it  may 
select  Option  1  or  Option  2.  Under 
Option  1 ,  the  company  would  not  be 
able  to  request  that  the  Allocation 
Committee  not  allocate  the  stock  to  one 
of  the  units  trading  the  merging 
companies.  If  the  company  chooses 
Option  2,  the  interview  pool  would 
consist  of  the  specialist  imits  of  the 
merging  companies  and  must  include 
additioucil  units.  The  number  of 
additional  units  must  be  consistent  with 
the  Policy  requirement  that  each  pool 
consists  of  three  to  five  units.  Under 
Option  2,  the  company  would  not  be 
permitted  to  request  that  any  of  the 
units  trading  the  merging  companies  be 
excluded  from  the  interview  pool. 

The  Exchange  believes  that  this 
approach  strikes  an  appropriate  balance 
between  the  interests  of  specialist  units, 
who  have  developed  a  relationship  and 
a  history  of  market  making  performance 
with  a  listed  company,  and  the  interests 
of  listed  companies  in  choosing  the 
most  appropriate  unit  to  be  their 
specialist.  Should  be  merged  entity 
choose  to  remain  with  the  current 
specialist  (or  either  of  the  current 
specialists),  it  is  free  to  do  so.  The 
distinction  in  this  situation  from  the  one 
discussed  below  regarding  target  stocks 
is  that  the  merged  entity's  management 
team  is  customarily  a  combination  of 
the  two  existing  management  terms,  and 
the  Exchange  believes  that  the  current 
specialist(s)  ought  to  have  a  reasonable 
opportunity  to  present  its  case  to  this 
new  management,  without,  of  course, 
any  guarantee  of  receiving  the 
allocation.  A  portion  of  the  management 
team  from  the  pre-merged  entities 
should  not  have  the  right  to  exclude  a 
specialist(s)  from  even  being  considered 
for  the  allocation.  The  Exchange 
believes  that  such  specialist  should  be 


given  the  opportunity  to  be  considered 
for  the  allocation,  and  if  it  is  determined 
not  to  be  the  best  candidate  for  the 
allocation,  then  the  unit  will  not  be 
selected.  In  the  viewpoint  of  the 
Exchange,  based  on  experience  gained 
over  a  long  history  of  managing  stock 
allocations,  the  proposed  approach  is 
the  fairest  to  all  parties,  while  furthering 
the  overall  objectives  of  the  Policy.  * 
The  Exchange  believes  that  these 
changes  will  make  the  Policy  more 
consistent  in  its  approach  in  providing 
the  opportunity  for  input  and  choice  on 
the  part  of  the  listing  company. 

Listed/Unlisted  Company  Mergers 

Currently,  if  the  imlisted  company  is 
the  survivor-in-fact,  the  company  may 
chose  to  remain  registered  with  the  unit 
that  traded  the  listed  company  involved 
in  the  merger  or  may  request  that  the 
matter  be  referred  to  allocation,  with 
applications  invited  from  all  units.  The 
company  may  request  that  the  unit 
trading  the  listed  company  not  be 
allocated  the  stock  (and,  as  a  result,  not 
be  included  in  the  pool  of  imits  under 
Option  2)  and  the  Allocation  Committee 
must  honor  that  request. 

The  Exchange  is  proposing  to  conform 
this  Policy  to  the  proposed  Policy 
involving  listed  company  mergers  with 
no  survivor-in-fact.  Therefore,  the 
Policy  would  be  amended  to  preclude 
the  unlisted  company  from  excluding 
the  specialist  unit  that  trades  the  listed 
company  from  consideration  by  the 
Allocation  Committee.  Further,  the 
Policy  would  require  that  if  the  unlisted 
company  chooses  Option  2,  the  unit 
trading  the  listed  company  must  be 
included  in  the  allocation  pool. 

Issuance  of  Tracking  ("Target")  Stock 

These  securities  (also  known  as 
"letter  stock")  typically  are  "targeted" 
to  a  specific  aspect  of  an  issuer's  overall 
business.  There  are  two  instances  in 
which  "target"  stocks  are  being  listed. 
The  first  involves  situations  in  which 
the  "target"  stock  is  being  "uncoupled" 
from  the  listed  company,  and  itself 
listing  on  the  Exchange.  Under  the 
current  Policy,  when  such  a  security  is 
"imcoupled"  and  becomes  an 
independent  listing,  it  remains  with  the 
specialist  registered  in  the  stock  prior  to 
its  separate  listing  ("original  stock"), 
unless  the  listing  company  requests  that 
the  new  stock  be  referred  to  the 
Allocation  Committee.  The  Allocation 
Committee  must  honor  the  company's 
request  not  to  be  allocated  to  the 
specialist  unit  that  had  traded  the 
original  stock.  This  provision  will 
remain  unchanged.  However,  the  Policy 


is  being  amended  to  require  the 
Allocation  Committee  to  honor  the 
listing  company's  request  to  include  as 
well  as  exclude  from  the  allocation 
pool,  the  specialist  imit  that  had  traded 
the  original  stock.  This  will  conform 
this  Policy  to  that  proposed  for  the 
second  type  of  "target"  stock  situation. 

The  second  type  of  "target"  stock 
involves  a  listed  company  issuing  a 
"target"  stock  to  track  a  separate 
business  line.  In  these  instances,  the 
issue  is  assigned  by  Exchange  staff  to 
the  specialist  in  the  listed  company 
issuing  the  "target"  stock.  As  a  result, 
the  new  listing  company  (the  "target" 
stock)  has  no  input  in  the  allocation 
decision.  The  Exchange  proposes  to 
amend  the  Policy  to  conform  with  the 
spin  off/related  company  policy.  The 
Exchange  believes  that  these  situations 
should  be  treated  consistently  under  the 
Policy,  since  they  are  similar  situations. 

Target  stocks,  whether  the  target  stock 
itself  is  joining  the  Exchange  as  a 
separate  listing  (e.g.,  Con  Edison  Inc. 
issuing  distinct  securities  of  Con  Edison 
of  New  York)  or  where  the  target  stock 
represents  a  tracking  of  a  bsuiness  line 
of  the  current  listed  company  (e.g.,  CM 
and  GMH),  will  be  treated  in  the  same 
manner  as  spin-offs  and  listing  of 
related  companies.  This  is  due  to  the 
existing  relationship  of  the  specialist 
with  the  currently  listed  company 
(herein-after  referred  to  as  the  "Parent") 
and  to  the  management  of  the  Parent. 
The  policy  for  allocating  such  securities 
is  that  the  listing  company  may  choose 
to  stay  with  the  specialist  unit  registered 
in  the  related  listed  company  or  be 
referred  to  the  Allocation  Committee.  In 
the  latter  case,  the  company  may  request 
not  to  be  allocated  to  the  Parent's 
specialist  and  the  Allocation  Committee 
will  honor  such  request.  Alternatively, 
the  listing  company  may  request  the 
exclusion  or  inclusion  of  the  Parent's 
specialist  in  the  allocating  pool  if  the 
listing  company  elects  Option  2.^ 

Target  stocks  have  a  similar 
relationship  with  the  Parent's  specialist 
and  the  Exchange  believes  they  should 
have  the  option  to  either  include  or 
exclude  the  Parent's  specialist  from  the 
pool  of  specialists  determined  by  the 
Allocation  Committee.  According  to  the 
Exchange,  the  rationale  for  this  is  two- 
fold. First,  if  the  Parent  company  is 
unsatisfied  with  the  specialist's 
performance  to  date,  the  Exchange 
believes  it  is  unnecessary  to  include  this 
unit  in  the  pool  if  the  company  so 
requests.  In  the  same  vein,  if  the  Parent 
company  is  satisfied  with  the 
specialist's  performance  but  wishes  to 
avail  itself  of  the  opportunity  to 


»  See  Amendment  No.  1.  supra  note  2. 


*  See  Amendment  No.  1 ,  supra  note  2. 
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Specialist  Intervii  !ws 

The  current  Pol  icy  requires  that  a 
senior  official  of  t  le  listing  company  of 
the  rank  of  Corpo  ate  Secretary  or  above 
be  present  at  the  i  iterviews  with 
specialists  under  Dption  2.  In  the  case 
of  structured  proc  ucts'  listings, ^^  the 
corporate  makeup  contemplated  by  the 
existing  requirement  often  does  not 
exist.  The  Exchange  proposes  to  amend 
the  Policy  to  clarip  that  any  senior 
officer '-  of  the  is  luer  may  be  present  at 
the  interview  to  s  itisfy  the  requirement. 

2.  Statutory  Basis 

The  Exchange 
under  the  Act  for 
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6(b)(5) "  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  emd  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
believes  that  the  proposed  changes  are 
consistent  with  these  objectives  in  that 
they  would  enable  the  Exchange  to 
ensure  fairness  and  equal  opportunity  in 
the  dlocation  process. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule 
changeshould  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


'J15U.S.C.  78fn))(5). 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-34  and  should  be 
submitted  by  March  30,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  00-5759  Filed  3-8-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42490;  File  No.  SR^YSE- 
00-01] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Continuing 
Annual  Listing  Fees  for  Canadian 
Companies 

March  2,  2000. 

On  January  4,  2000,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  for 
calculating  continuing  annual  fees  for 
all  Canadian  companies.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  January  25, 
2000.3  No  conmients  were  received  or 
the  proposal.  This  order  approves  the 
proposal. 

It  has  been  the  custom  and  practice  of 
the  Exchange  to  calculate  the  continuing 
annucd  fee  for  Canadiem  companies 
listed  before  September  8,  1989  on  the 
basis  of  total  worldwide  shares,  with  a 
50%  discount  for  companies  with  more 
than  half  of  their  operations  outside  the 
United  States.  The  continuing  annual 
fee  for  Canadian  companies  listed  after 
September  8, 1989  and  all  other  non- 
U.S.  companies  has  been  calculated 
based  on  shares  issued  in  the  U.S.  The 
proposed  change  will  calculate 
continuing  annual  fees  for  all  Canadian 
companies  based  on  shares  issued  in  the 


'■•  17  C.F.R.  2O0.3O-3(a}(12). 
<  15  U.S.C.  78s(b]{l). 
M7CFR240.19b-4. 

3  Securities  Exchange  Act  Release  No.  42350 
(lanuary  19.  2000).  65  FR  4007. 
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U.S.,  thereby  conforming  the  continuing 
annual  fee  for  Canadian  companies 
listed  before  September  8,  1989,  to  the 
standard  applied  to  all  other  non-U. S. 
companies. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  Section  6(b). '» 
Specifically,  the  Commission  believes 
that  conforming  the  calculation 
procedures  for  the  continuing  annual 
fee  for  Canadian  companies  into  one 
standard  calculation  for  all  Canadian 
companies  is  consistent  with  the 
Section  6(b)(4)  ^  requirements  that  an 
Exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 6 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NYSE-OO- 
01)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  00-5760  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  801(M>1-M 


DEPARTMENT  OF  STATE 

[Public  Notice  3243] 

Office  of  Overseas  Schools,  Notice  of 
Information  Collection  Under 
Emergency  Review:  Overseas 
Schools — Grant  Status  Reports,  0MB 
No. 140&-0033 

AGENCY:  Department  of  State. 
summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  Renewal. 

Originating  Office:  A/OPR/OS. 

Title  of  Information  Collection: 
Overseas  Schools — Grant  Status 
Reports. 

Frequency:  Annual. 


MSU.S.C.  78f(b), 

M5  U.S.C.  78f(b)(4). 

^In  approving  this  rule,  the  Commission  has 
considere.d  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fonnation.  15 
U.S.C.  78c(fl. 

M5  U.S.C.  78s{b)(2). 

•17CFR200.30-3(a)(12). 


Form  Number:  OMB  No.  1405-0033. 

Respondents:  Recipients  of  grants. 

Estimated  Number  of  Respondents: 
190. 

Average  Hours  Per  Response:  .25. 

Total  Estimated  Burden:  47.5. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  February  1,  2000.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  the  State  Department  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20530, 
(202)395-5871. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  the  60th  day 
from  the  date  that  this  regular  notice  is 
published  in  the  Federal  Register.  The 
agency  requests  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  are  being  solicited  to  permit 
the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assimiptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Keith  D.  Miller,  Office  of 
Overseas  Schools,  U.S.  Department  of 
State,  Washington,  DC  20522-0132, 
(202)  261-8200. 

Dated:  lanuar>'  21,  2000 
Robert  B.  Dickson, 

Executive  Director,  Bureau  of  Administration. 
U.S.  Department  of  State. 

[FR  Doc.  00-5776  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4710-05-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3244] 

Bureau  of  Consular  Affairs,  Overseas 
Citizens  Services,  Office  of  Children's 
Issues;  30-Day  Notice  of  Information 
Collection;  Application  for  Assistance 
Under  the  Hague  Convention  on  Child 
Abduction;  OMB  Number  1405-0076; 
Form  Number  DS-3013  (Formerly 
DSP-0105) 

agency:  Department  of  State. 
SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  siunmarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement 

Originating  Office:  CA/OCS/CI. 

Title  of  Information  Collection: 
Application  for  Assistance  Under  the 
Hague  Convention  on  Child  Abduction. 

Frequency:  On  occasion. 

Form  Number:  DS-3013  (formerly 
DSP-0105). 

Respondents:  Individuals. 

Estimated  Number  of  Respondents: 
500. 

Average  Hours  Per  Response:  1. 

Total  Estimated  Burden:  500. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality',  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Mary-  B.  Marshall, 
CA/OCS/CI,  Room  4811,  2201  C  St.  NW, 
U.S.  Department  of  State,  Washington, 
DC  20520,  (202)  647-2598.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affafrs,  Office  of 
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Management  and  Budget  (0MB), 
Washington,  DC  20530,  (202)  395-5871. 

Dated:  January  19  2000. 
Frank  E.  Moss, 

Executive  Director,  i  lureau  of  Consular 
Affairs,  U.S.  Depart,  nent  of  State 
(FR  Doc.  00-5777  F 
BUUNO  COOE  4710-0S-I> 


led  3-»-00;  8:45  am] 


DEPARTMENT  Of  STATE 
[Public  Notice  323flp 

Office  of  Defense  Trade  Controls; 
Notifications  to  tlie  Congress  of 
Proposed  Commercial  Export  Licenses 

AGENCY:  Departm  jnt  of  State. 
action:  Notice. 


William  J.  Lowel 


s  hereby  given  that 
State  has  forwarded 
ications  of  Proposed 
tb  the  Congress  on  the 
t!  le  attachments 
sectic  n  36(c)  and  in 

section  36(e)  of  the 
Control  Act  (22  U.S.C. 


summary:  Notice 
the  Department  o 
the  attached  Noti 
Export  Licenses 
dates  shown  on 
pursuant  to 
compliance  with 
Arms  Export 
2776). 

EFFECTIVE  DATE:  I^bruary  9  and  25, 

2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 


,  Director,  Office  of 


Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (703  875-6f  44). 
SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Armsi  Export  Control  Act 
mandates  that  no  ifications  to  the 
Congress  pursuant  to  section  36(c)  must 
be  published  in  the  Federal  Register 
when  they  are  tra  nsmitted  to  Congress 
or  as  soon  therea  ter  as  practicable. 

Dated:  March  2,  ;  000. 
William ).  Lowell, 

Director.  Office  ofL  efense  Trade  Controls, 
U.S.  Department  of  State, 
Washington.  DC  20  520,  February  9,  2000. 

The  Honorable  J.  D  mnis  Hastert, 
Speaker  of  the  Hou  ie  of  Representatives. 

Dear  Mr.  Speakei : 

Pursuant  to  Secti  an  36(c)  of  the  Arms 
Export  Control  Act  I  am  transmitting, 
herewith,  certificat  on  of  a  proposed  license 
for  the  export  of  de  Fense  articles  or  defense 
services  sold  comn  ercially  under  a  contract 
in  the  amount  $50,  )00,000  or  more. 

The  transaction  <  ontained  in  the  attached 
certification  involv  bs  the  export  of  one 
HS601  HP  Galaxy  1 V-R  Commercial 
Communications  s  itellite  to  French  Guiana 
for  launch  on  an  A  iane  launch  vehicle. 

The  United  State  s  Government  is  prepared 
to  license  the  expo  1  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  ights,  and  arms  control 
considerations. 

More  detailed  in  brmation  is  contained  in 
the  formal  certifies  tion  which,  though 


unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 

U.S.  Department  of  State, 
Washington,  DC  20520,  February  25,  2000. 
The  Honorable ).  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act,  I  am  transmitting, 
herewith,  certification  of  a  proposed  license 
for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  2020 
Paveway  11  and  810  Paveway  III  laser  guided 
bombs  for  the  French  Ministry  of  Defense  for 
end-use  of  the  French  Air  Force  and  Navy. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
[FR  Doc.  00-5646  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  4710-2S-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3241] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Gerrit 
Dou  (1613-1675):  IMaster  Painter  In  the 
Age  of  Rembrandt" 

DEPARTMENT:  United  States  Department 
of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Piirsuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  [79  Stat.  985,  22  U.S.C. 
2459],  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681  et  seq.\.  Delegation  of  Authority 
No.  234  of  October  1,  1999  [64  FR 
56014],  and  Delegation  of  Authority  No. 
236  of  October  19,  1999.  as  amended  by 
Delegation  of  Authority  No.  236-1  of 
November  9, 1999, 1  hereby  determine 
that  the  objects  to  be  included  in  the 
exhibit,  "Gerrit  Dou  (1613-1675): 
Master  Painter  in  the  Age  of 


Rembrandt,"  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
writhin  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  1  dso  determine  that  the 
temporary  exhibition  or  display  of  the 
exhibit  objects  at  the  National  Gallery  of 
Art,  Washington,  D.C.,  from  on  or  about 
April  16,  2000,  to  on  or  about  August  6, 
2000,  is  in  the  national  interest.  Public 
Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  Room  700,  United  States 
Department  of  State,  301  4th  Street, 
S.W.,  Washington,  DC  20547-0001. 

Dated:  March  1,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
of  State. 

[FR  Doc.  00-5774  Filed  3-8-00;  8:45  am] 
BILUNO  CODE  471(MM-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3242] 

Bureau  of  Educational  and  Cultural 
Affairs;  South  Pacific  Scholarship 
Program;  Request  for  Proposals 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  Bureau  of  Educational 
and  Cultural  Affairs  announces  an  open 
competition  for  the  South  Pacific 
Scholarship  Program.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  organize  and  carry  out  an  academic 
exchange  program  for  students  from  the 
sovereign  nations  of  the  South  Pacific. 
The  grantee  will  be  responsible  for  all 
aspects  of  the  program,  including 
publicity  and  recruitment  of  applicants; 
merit-based  competitive  selection; 
placement  of  students  at  an  accredited 
U.S.  academic  institution;  student  travel 
to  the  U.S.;  orientation;  up  to  four  years 
of  U.S.  degree  study  at  the  bachelor's  or 
master's  level;  enrichment 
programming;  advising,  monitoring  and 
support;  pre-retum  activities; 
evaluation;  and  follow-up.  The  duration 
of  the  grant  will  be  up  to  five  years.  The 
approximate  level  of  fimding  in  FY2000 
is  $700,000. 

Program  Information 

Overview:  The  South  Pacific 
Scholarship  Program  was  established  by 
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the  United  States  Congress  to  provide 
opportunities  for  U.S.  study  to  qualified 
students  from  the  sovereign  nations  of 
the  South  Pacific,  in  fields  important  for 
the  region's  future  development.  The 
Fiscal  Year  2000  State  Department 
Authorization  Bill  (HR-3427)  and  the 
Conference  Report  on  the  Fiscal  Year 
2000  Consolidated  Appropriations  Act 
(HR-3194)  provide  for  exchanges 
between  the  U.S.  and  South  Pacific. 
This  program  supports  increased 
mutual  understanding  between  the 
people  of  the  U.S.  and  those  of  the 
South  Pacific  Islands.  Students  from  the 
following  nations  are  eligible  to  apply 
for  these  scholarships:  Cook  Islands, 
Fiji,  Kiribati,  Nine,  Papua  New  Guinea, 
Samoa,  Solomon  Islands,  Tonga, 
Tuvalu,  and  Vanuatu.  This  is  the  first 
open  competition  for  administration  of 
this  grant. 

Requirements  and  Implementatioii 

The  requirements  for  administration 
of  this  program  are  outlined  in  further 
detail  in  this  document  and  in  the 
Program  Objectives,  Goals  and 
Implementation  docimient.  The 
proposal  should  respond  to  each  item  in 
the  POGI. 

Fields  of  study  under  the  program  are 
based  on  recommendations  from 
Department  of  State  geographic  office 
representatives  and  U.S.  embassies 
abroad  and  have  included  public 
administration,  journalism,  education, 
environmental  studies,  and  business. 
Students  selected  for  these  scholarships 
have  enrolled  in  four  year 
undergraduate  degree  programs,  or  in 
master's  degree  programs.  The  latter 
have  generally  involved  one  year  of 
preparatory  U.S.  study  followed  by  up 
to  two  years  of  master's  degree  study. 
This  grant  award  will  cover  the  entire 
program  in  the  U.S.  for  the  students 
selected.  Students  are  expected  to  return 
home  following  the  completion  of  thefr 
U.S.  programs. 

Program  Components 

1.  Planning,  implementation  and 
monitoring  of  entire  exchange  program, 
based  on  guidance  from  the  Bureau  of 
Educational  and  Cultural  Affairs.  The 
proposal  must  demonstrate  an 
understanding  of  the  South  Pacific 
region  and  culture  and  the  needs  of 
students  coming  to  the  U.S.  from  the 
region. 

2.  Publicity,  recruitment  and 
application  process  for  the  program.  The 
proposal  should  indicate  specifically 
what  methods  will  be  used  to  carry  out 
this  process  for  the  South  Pacific 
Islands. 

3.  Merit-based  selection  of  principals 
and  alternates.  A  pool  of  alternates 


should  be  established  that  may  be 
drawn  on  if  necessary  in  subsequent 
years.  Communication  with  applicants 
and  notification  of  selection  for  the 
program. 

4.  Placement  and  enrollment  of 
students  at  an  accredited  U.S.  college/ 

'  imiversity  appropriate  to  their  academic 
and  future  professional  goals.  Students 
may  be  placed  together  at  the  same 
institution  or  at  difi^erent  institutions. 
The  proposal  should  explain  how 
identification  with  the  South  Pacific 
Scholarship  program  wiU  be  established 
and  maintained  among  students. 

5.  Pre-arrival  information  for  students, 
assistance  with  visa  application  process, 
travel  to  the  U.S.,  arrival. 

6.  Orientation  and  settling  in  at  U.S. 
institution.  The  proposal  should 
indicate  how  the  applicant  will  prepare 
the  students  for  their  exchange 
experience. 

7.  Provision  of  stipends  and  coverage 
of  other  appropriate  living/study/ 
enrichment  expenses  for  participants 
throughout  their  program.  Provision  of 
tax  withholding  and  health  insurance. 

8.  On-going  monitoring,  academic 
advising,  and  general  support  for 
students  throughout  the  program. 

9.  Management  of  cross-cultural 
issues,  special  situations  and 
emergencies. 

10.  Opportunities  for  transfers  and 
exchanges  to  other  U.S.  universities 
during  the  program  to  diversify  the 
students'  experience  and  fulfill 
academic  goals. 

11.  Obtaining  of  tuition  waivers, 
reduced  fees,  and  other  forms  of  cost- 
sharing. 

12.  Cultural/community  enrichment 
for  students  about  U.S.  society  and 
culture. 

13.  Internships  and  professional 
development. 

14.  Pre-retum  and  reentry  activities. 

15.  Evaluation  and  follow-on 
including  alumni  activities. 

16.  Fiscal  Management  of  any  sub- 
contractors. 

17.  Compliance  with  J-1  visa 
requirements  regarding  health  insurance 
for  participants. 

Guidelines 

The  amount  of  the  grant  award  in  FY 
2000  is  expected  to  be  approximately 
$700,000,  based  on  availability  of  funds. 
The  award  will  be  made  in  Spring/ 
Summer  2000.  The  grantee  should  begin 
planning  immediately  for  recruitment  at 
that  time.  Participants  are  expected  to 
begin  their  U.S.  study  programs  between 
January  2001  and  Fall  2001. 

Proposal  budgets  should  include  ell 
costs  for  students  to  complete  the  entire 
three  or  four  years  of  degree  study  in  the 


U.S.  The  proposal  should  indicate  how 
many  students  will  be  supported  for  a 
complete  degree  program  with  this 
funding.  The  grant  will  remain  open  for 
approximately  five  years. 

If  performance  under  this  grant  is 
satisfactory,  the  award  may  be  renewed 
each  year  for  approximately  two 
additional  years  at  the  Bureau's 
discretion,  assuming  that  the  program 
continues  to  receive  federal  funding.  ] 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 

Budget  Guidelines 

Since  grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  are 
limited  to  $60,000,  such  organizations 
are  not  eligible  to  compete  for  this  grant. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Allowable  costs  for  the  program  may 
include  the  following: 

(1)  Publicity,  recruitment,  selection, 
placement  and  communication  with 
applicants  and  participants. 

(2)  Travel  for  student  participants 
between  home  and  program  location. 

(3)  Tuition  and  fees,  stipends  for 
living  costs,  book  allowances,  and  other 
necessary  expenses  for  the  students. 

(4)  Advising  and  monitoring  of 
students;  academic  and  cultural  support 
and  enrichment  activities.  May  include 
some  U.S.  travel. 

(5)  Pre-departure  activities  and 
evaluation. 

(6)  Staff  and  administrative  expenses 
to  carry  out  the  program  activities. 
Administrative  and  overhead  costs 
should  be  as  low  as  possible. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFP  should  reference 
the  above  title  and  number  ECA/A-SP- 
00-01. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Craven.  Managing  Director  of 
Academic  Programs,  ECA/A,  Room  202, 
U.S.  Department  of  State.  Annex  44,  301 
4th  Street,  SW.,  Washington,  DC  20547, 
tel.  (202)  619-6409.  fax.  (202)  205-2452, 
e-mail:  mcraven@usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
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criteria,  required  ipplication  forms, 
specific  budget  in  structions,  and 
standard  guidelin  bs  for  proposal 
preparation.  Pleas  e  specify  Marianne 
Craven,  program  officer  for  this  activity, 
on  all  other  inqui  'ies  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcjement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  disc  uss  this  competition 
with  applicants  until  the  proposal 
review  process  h<  s  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  <  sntire  Solicitation 
Package  may  be  d  ownloaded  from  the 
Bm-eau's  website  at  http://e.usia.gov/ 
education/rfps.  P  ease  read  all 
information  befoi  e  downloading. 

Deadline  for  Pt  jposals:  All  proposal 
copies  must  be  re  :eived  at  the  Bureau 
of  Educational  an  d  Cultiual  Affairs  by  5 
p.m.  Washington  DC  time  on  Friday, 
April  7,  2000.  Fa;;ed  documents  will  not 
be  accepted  at  an  ,'  time.  Documents 
postmarked  the  d  ae  date  but  received 
on  a  later  date  wi  1  not  be  accepted. 
Each  applicant  m  ust  ensure  that  the 
proposals  are  reci  tived  by  the  above 
deadhne. 

Applicants  mu  it  follow  all 
instructions  in  the  SoUcitation  Package. 
The  original  and  10  copies  of  the 
application  shou  d  be  sent  to:  U.S. 
Department  of  Sti  ite,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A-SP-00-O: ,  Program 
Management.  EC.  >i/EX/PM,  Room  336, 
SA-44,  301  4th  Street,  SW,  Washington, 
DC  20547. 

Diversity,  Freedo  m  and  Democracy 
Guidelines 

Pursuant  to  tht  Bureau's  authorizing 
legislation,  progr  mis  must  maintain  a 
non-political  cha  racter  and  should  be 
balanced  and  rep  resentative  of  the 
diversity  of  Amei  lean  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  th<  '■  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  etl  nicity,  race,  gender, 
religion,  geograp  lie  location,  socio- 
economic status,  and  physical 
challenges.  Appl  cants  are  strongly 
encouraged  to  aduiere  to  the 
advancement  of  his  principle  both  in 
program  adminis  tration  £md  in  program 
content. 

Please  refer  to  the  review  criteria 
imder  the  'Support  for  Diversity'  section 
for  specific  sugg<  stions  on  incorporating 
diversity  into  th(  total  proposal.  Public 
Law  104-319  pnivides  thai  "in  carrying 
out  programs  of  ( sducational  and 
cultural  exchang  3  in  countries  whose 
people  do  not  fu  ly  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 


appropriate  steps  to  provide 
opportxmities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accoimting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees'  being  required  to  retiun  funds 
that  have  not  been  accounted  for 
properly. 

The  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  Process 

The  Biueau  will  acknowledge  recq^pt 
of  all  proposcds  and  will  review  them 
for  .technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package 
requirements  by  Bureau  offices 
responsible  for  these  functions.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  For  program  content,  cost- 
effectiveness,  and  other  criteria  spelled 
out  in  the  RFP,  the  review  is  conducted 
by  an  advisory,  assistance  award-review 
panel  composed  of  Bureau  and 
Department  officers.  Additional  officers, 
including  geographic  area  personnel, 
also  review  proposals  for  feasibility  as 
well  as  potential  for  short-  and  long- 
term  impact.  Final  funding  decisions  are 
at  the  discretion  of  the  Department  of 
State's  Under  Secretary  for  Public 
Diplomacy  and  Public  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 


Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  knovirn  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coimtries  *  *  * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  Fiscal  Year  2000  State  Department 
Authorization  Bill  (HR-3427)  and  the 
Conference  Report  on  the  Fiscal  Year 
2000  Consolidated  Appropriations  Act 
(HR-3194). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bvueau  that  contradicts  published 
language  will  not  be  binding. 

Issuance  of  the  RFP  does  not 
constitute  cm  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordemce 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  February  29,  2000. 
Evelyn  S.  Lieberman, 

Under  Secretary  for  Public  Diplomacy  and 
Public  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  00-5775  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  4710-11-P 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  3240] 

Bureau  of  Oceans,  International 
Environmental  and  Scientific  Affairs; 
Public  Meeting  To  Discuss 
Preparations  for  Negotiations  on  an 
International  Agreement  Through  the 
United  Nations  Environment  Program 
on  Persistent  Organic  Pollutants 

summary:  The  United  States 
government,  through  an  interagency 
working  group  chaired  by  the  U.S. 
Department  of  State,  is  preparing  for  the 
fourth  in  a  series  of  negotiations  through 
the  United  Nations  Environment 
Program  (UNEP)  on  a  global  agreement 
to  address  certain  persistent  organic 
pollutants  (POPs)  that  result  in  risks  of 
a  transboundary  nature.  The  fourth 
negotiating  session  is  scheduled  to  take 
place  in  Bonn,  Germany,  on  March  20- 
25,  2000.  The  Department  of  State  will 
host  a  public  meeting  in  advance  of  this 
session  to  outline  issues  likely  to  arise 
in  the  context  of  the  negotiations.  The 
public  meeting  will  take  place  on 
Tuesday,  March  14,  2000,  from  10  a.m. 
to  11:30  a.m.  in  Room  1408  of  the  U.S. 
Department  of  State,  2201  C  Street  NW, 
Washington,  D.C.  To  expedite  their 
entrance  into  the  building,  attendees 
should  provide  to  Eunice  Mourning  of 
the  Office  of  Environmental  Policy,  U.S. 
Department  of  State  (tel.  202-647-9266, 
fax  202-647-5947)  their  name, 
organization,  date  of  birth  and  Social 
Security  number  by  noon  on  Monday, 
February  13,  2000.  Attendees  should 
enter  the  C  Street  entrance  and  bring 
picture  identification  with  them.  For 
further  information,  please  contact  Ms. 
Comeha  Weierbach,  U.S.  Department  of 
State,  Office  of  Environmental  Policy 
(OES/ENV),  Room  4325,  2201  C  Street 
NW,  Washington  DC  20520.  Phone  202- 
647-4548,  fax  202-647-5947,  e-mail 
weierbachcm@state.  gov . 

SUPPLEMENTARY  INFORMATION: 

The  UNEP  POPs  Negotiations 

The  POPs  treaty  is  the  first  global 
treaty  to  address  in  a  comprehensive 
manner  the  risks  to  human  health  and 
the  environment  of  chemicals  and  other 
pollutants.  The  treaty  will  in  the  first 
instance  deal  with  twelve  substances: 
Aldrin,  Endrin,  HCBs,  Toxaphene, 
Chlordane,  Dieldrin,  Heptachlor,  Mirex, 
DDT,  PCBs,  dioxins  and  furans.  These 
substances  fall  into  three  categories: 
pesticides,  industrial  chemicals,  and 
unintended  by-products  of  combustion 
and  industrial  processes. 

These  global  negotiations  are  an 
ambitious  undertaking,  since  they 
encompass  a  broad  range  of  measures  to 


address  POPs  of  transboimdary  concern. 
These  range  from  controls  on 
production  and  use  for  commercial 
chemicals,  controls  on  POPs  wastes,  and 
controls  on  by-products  that  come  from 
combustion  and  industrial  processes. 
For  many  countries,  this  will  be  the  first 
time  that  these  substances  have  been 
controlled,  and  the  effects  are  likely  to 
be  far-reaching. 

Since  the  U.S.  and  other  developed 
countries  have  already  taken  actions  on 
these  chemicals,  major  goals  are  broad 
participation  in  the  agreement  by 
developing  countries  and,  consequently, 
meaningful  reductions  in  the  amount  of 
pollutants  that  are  released  into  the 
environment.  A  critical  part  of  the 
agreement  will  be  technical  and 
financial  assistance  mechanisms  to  help 
developing  coimtries  effectively 
implement  their  obligations. 

Timetable  and  Point  of  Contact 

The  POPs  Intergovernmental 
Negotiating  Committee  (INC)  expects  to 
complete  its  work  at  its  fifth  session, 
which  will  take  place  in  South  Africa  in 
fall  2000.  In  preparation  for  the  fourth 
session  of  the  INC,  the  Administration 
is  preparing  its  position  for  the 
negotiation,  and  has  scheduled  a  public 
meeting  to  be  held  on  Tuesday,  March 
14,  2000  from  10:00  a.m.  to  11:30  a.m. 
in  Room  1408  of  the  U.S.  Department  of 
State.  Members  of  the  interagency 
working  group  who  will  participate  in 
the  proposed  negotiation  will  provide 
an  overview  of  U.S.  preparations  for  the 
fourth  session.  The  U.S.  Department  of 
State  is  issuing  this  notice  to  help 
ensure  that  interested  and  potentially 
affected  parties  eire  aware  of  and 
knowledgeable  about  these  negotiations, 
and  have  an  opportunity  to  offer 
comments.  Those  organizations/ 
individuals  which  cannot  attend  the 
March  14,  2000  meeting,  but  wish  to 
either  submit  a  written  comment  or  to 
remain  informed,  should  provide 
Eunice  Mourning  of  the  Office  of 
Envfronmental  Policy,  U.S.  Department 
of  State  (phone  202-647-9266;  fax  202- 
647-5947)  with  their  statement  and/or 
their  name,  organization,  address, 
telephone  and  fax  numbers,  and  their  e- 
mail  address. 

Dated:  March  3,  2000. 
Daniel  Fantozzi, 

Director.  Office  of  Environmental  Policy, 
Department  of  State. 
[FR  Doc.  00-5647  Filed  3-S-OO:  8:45  am) 

BILUNG  CODE  4710-06-0 


DEPARTMENT  OF  STATE 
Office  of  the  Secretary 
[Public  Notice-3239] 

Extension  of  the  Restriction  on  the  Use 
of  UnKed  States  Passports  for  Travel 
To,  In  or  Through  Iraq 

On  February  1, 1991,  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(2)  and  (a)(3),  all  United  States 
passports,  with  certain  exceptions,  were 
declared  invalid  for  travel  to,  in,  or 
through  Iraq  unless  specifically 
validated  for  such  travel.  The  restriction 
was  originally  imposed  because  armed 
hostilities  then  were  taking  place  in  Iraq 
and  Kuwait,  and  because  there  was  an 
imminent  danger  to  the  safety  of  United 
States  travelers  to  Iraq.  American 
citizens  then  residing  in  Iraq  and 
American  professional  reporters  and 
journalists  on  assignment  there  were 
exempted  from  the  restriction  on  the 
ground  that  such  exemptions  were  in 
the  national  interest.  The  restriction  has 
been  extended  for  additional  one-year 
periods  since  then,  and  was  last 
extended  through  March  20,  2000, 
pursuant  to  your  decision  of  March  18, 
1999. 

Conditions  in  fraq  remain  hazardous 
for  Americans.  Iraq  continues  to  refuse 
to  comply  with  UN  Security  Council 
resolutions  to  fully  declare  and  destroy 
its  weapons  of  mass  destruction  and 
missiles  while  mounting  a  virulent 
public  campaign  in  which  the  United 
States  is  blamed  for  maintenance  of 
U.N.  sanctions.  The  United  Nations  has 
withdrawn  all  U.S.  citizen  UN 
humanitarian  workers  from  Iraq  because 
of  the  Government  of  fraq's  stated 
inability  to  protect  their  safety.  Since 
January  1999,  fraq  has  fired  anti-aircraft 
artillery  and  surface-to-air  missiles  at 
U.S.  and  coalition  aircraft  enforcing  the 
no-fly  zones  over  northern  and  southern 
fraq  over  160  times,  and  has  repeatedly 
illuminated  U.S.  and  coalition  aircraft 
with  target-acquisition  radar.  In 
February  1999,  fraqi  President  Saddam 
Hussein  offered  a  reward  for  the 
downing  of  an  American  or  British 
aircraft  or  the  capture  of  an  American  or 
British  pilot. 

Local  conflicts  within  fraq  also  pose 
hazards  to  travelers.  The  central 
government  does  not  maintain  control 
over  all  areas  in  the  South  and  travel  at 
night  is  particularly  hazardous,  given 
the  potential  for  armed  clashes  between 
government  forces  and  local  resistance 
elements.  Military  repression  of  Shia 
communities  continues  in  southern  Iraq; 
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hundreds  of  perso  as  were  summarily 
killed  in  security  !  weeps  and  entire 
villages  were  raze^  during  1999.  The 
government's  dradonian  repression  of  its 
civilian  populatio:  i  creates  a  high  risk  to 
innocent  bystanders. 

U.S.  citizens  and  other  foreigners 
working  inside  Ku  wait  near  the  Iraqi 
borders  have  been  detained  by  Iraqi 
authorities  in  the  last  and  sentenced  to 
lengthy  jail  terms  or  alleged  illegal 
entry  into  the  couj  itry.  Although  our 
interests  are  reprei  ented  by  the  Embassy 
of  Poland  in  Baght  lad,  its  ability  to 
obtain  consular  ac:ess  to  detained  U.S. 
citizens  and  to  pei  form  emergency 
services  is  constra  ned  by  Iraqi 
unwillingness  to  c  Doperate.  In  light  of 
these  circumstances,  I  have  determined 
that  Iraq  continues  to  be  a  country 
"where  there  is  in  minent  danger  to  the 
public  health  or  pi  lysical  safety  of 
United  States  travelers". 

Accordingly,  Uc  ited  States  passports 
shall  continue  to  b  e  invalid  for  use  in 
travel  to,  in,  or  thr  )ugh  Iraq  uidess 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State.  The  restricti  m  shall  not  apply  to 
American  citizens  residing  in  Iraq  on 
February  1, 1991,  'vho  continue  to 
reside  there,  or  to  ,  American 
professional  repor  ers  or  journalists  on 
assignment  there. 

The  Public  Noti(  :e  shall  be  effective 
from  the  date  it  is  published  in  the 
Federal  Register  and  shall  expire  at 
midnight  on  the  s4nie  date  in  the  year 
2001.  unless  soondr  extended  or 
revoked  by  Public  Notice. 

Dated:  February  24 .  2000. 
Madeleine  K.  Albri^  it 

Secretary  of  State,  U. 
[FR  Doc.  00-5773 


S.  Department  of  State. 
3-8-00;  8:45  ami 


Fled 


nUMG  CODE  4710-06-f 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-7004] 

Chemical  Transpdrtatlon  Advisory 
Committee;  Vacaricies 


AGE^M:Y:  Coast  Gua  rd 
ACTION:  Request  fo  ■ 


app 


SUMMARY:  The 
applications  for 
membership  on  th^ 
Transportation 
(CTAC).  CTAC 
makes  recommenctations 
Guard  on  matters 
transportation 
hazardous  materials 
vessels  in  U.S.  por :: 


,DOT. 
applications. 


Coa^t  Guard  is  seeking 
ointment  to 
Chemical 
Adlrisory  Committee 
pro  vides  advice  and 
to  the  Coast 
I  elating  to  the  safe 
and  handling  of 

in  bulk  on  U.S. -flag 
:s  and  waterways. 


DATES:  Application  forms  should  reach 
the  Coast  Guard  on  or  before  September 
1.  2000. 

ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MSO-3).  U.S.  Coast 
Guard,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001;  by  calling 
(202)  267-1217/0081;  or  by  faxing  (202) 
267-4570.  Submit  application  forms  to 
the  same  address.  This  notice  and  the 
application  form  are  available  on  the 
Internet  at  http://dms.dot.gov.  The 
application  form  is  also  available  at 
http://www.uscg.mil/hq/g-m/advisory/ 
ctac/ctac.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Robert  F.  Corbin,  Executive 
Director  of  CTAC,  or  Ms.  Sara  S.  Ju, 
Assistant  to  the  Executive  Director, 
telephone  (202)  267-1217/0081.  fax 
(202)  267-4570. 

SUPPLEMENTARY  INFORMATION:  The 
Chemical  Transportation^dvisory 
Committee  (CTAC)  is  a  Federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2.  It  provides  advice  and  makes 
recommendations  to  the  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection  on  matters 
relating  to  the  safe  transportation  and 
handling  of  hazardous  materials  in  bulk 
on  U.S. -flag  vessels  in  U.S.  ports  and 
waterways.  The  advice  and 
recommendations  of  CTAC  also  assist 
the  U.S.  Coast  Gu£U'd  in  formulating  the 
position  of  the  United  States  on 
hazardous  material  transportation  issues 
prior  to  meetings  of  the  international 
Maritime  Organization. 

CTAC  meets  at  least  once  a  year  at 
Coast  Guard  Headquarters  in 
Washington,  DC.  It  may  also  meet  more 
often  than  once  a  year  as  necessary. 
CTAC's  subcommittee  and  working 
groups  may  meet  to  perform  specific 
assignments  as  reauired. 

The  Coast  Guard  will  consider 
applications  for  ten  positions  that  expire 
in  December  2000.  To  be  eligible, 
applicants  should  have  experience  in 
chemical  manufacturing,  vessel  design 
and  construction,  marine  transportation 
of  chemicals,  occupational  safety  and 
health,  or  marine  environmental 
protection  issues  associated  with 
chemical  transportation.  Each  member 
serves  for  a  term  of  three  years.  Some 
members  may  serve  consecutive  terms. 
However,  not  more  than  50  percent  of 
the  members  with  expiring  terms  may 
be  re-appointed.  All  members  serve  at 
their  own  expense,  and  receive  no 
salary,  reimbursement  of  travel 
expenses,  or  other  compensation  from 
the  Federal  Government. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 


and  ethnic  diversity,  the  Coast  Guard 
encourages  applications  from  qucdified 
women  and  members  of  minority 
groups. 

Dated:  March  2,  2000. 
Joseph  J.  Angelo. 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  00-5832  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2000-7005] 

National  Offshore  Safety  Advisory 
Committee;  Vacancies 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  is  seeking 
applications  for  membership  on  the 
National  Offshore  Safety  Advisory 
Committee  (NOSAC).  NOSAC  provides 
advice  and  makes  recommendations  to 
the  Coast  Guard  on  matters  affecting  the 
offshore  industry. 

DATES:  Applications  should  reach  us  on 
or  before  July  30.  2000. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MSO-2),  U.S.  Coast 
Guard,  2100  Second  Street  SW.. 
Washington,  DC  20593-0001;  by  calling 
202-267-1181;  or  by  faxing  202-267- 
4570.  A  copy  of  the  application  form  is 
available  from  the  Coast  Guard's 
Advisory  Committee  web  page  at: 
http://www.uscg.mil/hq/g-in/advisory/ 
index.htm  Send  your  application  in 
written  form  to  the  above  street  address. 
This  notice  is  available  on  the  Internet 
at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Peter  A.  Richardson.  Executive 
Director  of  NOSAC,  or  James  M.  Magill, 
Assistant  to  the  Executive  Director, 
telephone  202  267-1181.  fax  202  267- 
4570. 

SUPPLEMENTARY  INFORMATION:  NOSAC  is 
a  Federal  advisory  committee 
constituted  under  5  U.S.C.  App.  2.  It 
consists  of  14  regular  members  who 
have  particular  expertise,  knowledge, 
and  experience  regarding  drilling  and 
production  technology,  equipment,  and 
techniques  that  are  used,  or  are  being 
developed  for  use,  in  the  exploration  or 
recovery  of  offshore  mineral  resources. 
It  provides  advice  and  makes 
recommendations  to  the  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection,  on  safety  and 
rulemaking  matters  relating  to  the 
offshore  mineral  and  energy  industries. 
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This  advice  assists  us  in  formulating  the 
positions  of  the  United  States  in 
advance  of  meetings  of  the  International 
Maritime  Organization. 

NOSAC  meets  twice  a  year,  with  one 
of  these  meetings  being  held  at  Coast 
Guard  Headquarters  in  Washington,  DC. 
It  may  also  meet  for  extraordinary 
purposes.  Subcommittees  and  working 
groups  may  meet  to  consider  specific 
problems  as  required. 

We  will  consider  applications  for  foiu' 
positions  that  expire  or  become  vacant 
in  January  2001.  To  be  eligible, 
applicants  should  have  experience  in 
offshore  operations,  diving  services, 
pipelaying,  or  general  public  interest 
associated  with  offshore  activities.  Each 
member  serves  a  term  of  3  years.  A  few 
members  may  serve  consecutive  terms. 
All  members  serve  at  their  own  expense, 
and  receive  no  salary,  reimbursement  of 
travel  expenses,  or  other  compensation 
from  the  Federal  Government. 

In  support  of  the  policy  of  the  U.S. 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  the  Coast  Guard 
encourages  applications  from  qualified 
women  and  minority  group  members. 

If  you  are  selected  as  the  general 
public  member,  we  will  require  you  to 
complete  a  Confidential  Financial 
Disclosure  Report  (OGE  Form  450).  We 
may  not  release  the  report  or  the 
information  in  it  to  the  public,  except 
under  an  order  issued  by  a  Federal  court 
or  as  otherwise  provided  under  the 
Privacy  Act  (5  U.S.C.  552a). 

Dated:  March  2,  2000. 
Joseph  J.  Angelo, 

Director  of  Standards  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  00-5831  Filed  3-8-00;  8:45  am] 

BILLING  CODE  4910-1S-M 


FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Fiertz  (202)  267-7140,  Acting 
Director,  Office  of  Performance 
Management  (APF-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
is  sending  letters  to  know  major  users 
and  other  interested  entities  about  the 
reestablishment  of  "overflight"  fees. 
These  fees  will  be  charged  for  ATC  and 
related  services  provided  to  certain 
aircrcift  that  fly  through  U.S. -controlled 
airspace,  but  neither  take  off  from  nor 
land  in  the  United  States.  Such  fees  are 
comely  referred  to  as  "overflight"  fees. 
The  FAA  is  taking  this  action  to  give  the 
public  notice  of  the  letter  being  sent  to 
affected  parties  concerning 
reestablishment  of  "overflight"  fees. 
This  notice  and  a  copy  of  the  letter 
below  will  be  available  for  public 
inspection  in  the  docket  at  U.S. 
Department  of  Transportation  Dockets, 
400  Seventh  Street  SW.,  Room  Plaza 
401,  Washington,  DC  20590.  between  10 
a.m.  and  5  p.m.  weekdays,  except 
Federal  hoUday.  The  docket  may  also  be 
exanuned  electronically  through  the 
Dockets  Management  System  (DMS)  at 
the  fcllowing  Internet  address:  http:// 
dms.dot.gov/  at  any  time. 

Issued  in  Washington,  DC  on  March  6, 
2000. 

Michael  E.  Chase, 
Acting  Assistant  Chief  Counsel  for 
Regulations. 

Letter  to  Users  of  Certain  Overflight  ATC 
Services 

Dear : 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-OO-7018] 

Fees  for  FAA  Services  for  Certain 
Flights;  Public  Availability  of  Letter 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  The  FAA  armounces  the 
availability  to  the  public  of  a  letter  to 
known  users  of  "overflight"  services 
concerning  the  reestablishment  of 
certain  fees.  This  letter  states  that  these 
fees  will  be  charged  for  air  traffic 
control  (ATC)  and  related  services 
provided  to  certain  aircraft  that  fly 
through  U.S. -controlled  afrspace,  but 
neither  take  off  from  nor  land  in  the 
United  States. 


The  Federal  Aviation  Administration 
(FAA)  will  soon  announce  the 
reestablishment  of  user  fees  that  will  be 
charged  for  air  traffic  control  (ATC)  and 
related  services  provided  to  certain  aircraft 
that  fly  through  U.S.-controlled  airspace,  but 
neither  take  off  from,  nor  land  in,  the  United 
States.  Such  fees  are  commonly  referred  to  as 
"overflight"  fees. 

The  implementation  of  these  fees  is 
required  by  the  Federal  Aviation 
Reauthorization  Act  of  1996  (The  Act).  The 
Act  states  that  the  FAA  should  establish 
overflight  fees  through  the  publication  of  an 
Interim  Final  Rule.  Under  the  Interim  Final 
Rule  process,  the  fees  will  take  effect  shortly 
after  publication  in  the  Federal  Register.  The 
FAA  will  invite  public  comment  on  the 
Interim  Final  Rule.  After  thorough 
consideration  of  the  comments  received,  the 
FAA  will  make  any  appropriate  changes  and 
then  issue  a  Final  Rule. 

You  may  recall  that  the  FAA  published  an 
Overflight  Fee  Interim  Final  Rule  in  March 
1997.  The  costs  upon  which  those  overflight 
fees  were  based  were  determined  using 
FAA's  1995  Cost  Allocation  Study.  On 
January  30,  1998,  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  set  aside  the  1997 
rule,  concluding  that  the  FAA  had  used  an 


incorrect  methodology  to  allocate  fixed  and 
common  costs.  As  a  result  of  the  Court's 
ruling,  the  FAA  immediately  suspended  fee 
collections,  subsequently  refunded  the  $40 
million  in  fees  that  had  then  been  collected, 
and  withdrew  the  Interim  Final  Rule. 

Although  the  Court  of  Appeals'  ruling 
effectively  terminated  the  1997  overflight 
fees,  the  Act  remains  in  effect.  To  comply 
with  the  Act  and  accurately  establish  the 
costs  of  ATC  services  using  the  best  available 
information,  the  FAA  is  developing  new 
overfiight  fees  using  actual  fiscal  year  1999 
cost  data  from  its  new  cost  accounting 
system.  This  system  has  been  reviewed 
carefully  by  accounting  and  financial 
professionals,  both  inside  and  outside  the 
government,  to  ensure  that  the  ATC  enroute 
and  oceanic  cost  data  used  are  the  most 
accurate  available. 

The  Office  of  Inspector  General  of  the 
Department  of  Transportation  recently 
completed  an  in-depth  review  of  the  fiscal 
year  1998  cost  accounting  data  and  the  flight 
data  used  to  derive  the  new  fees.  A  copy  of 
the  Inspector  General's  report  can  be  found 
at  w'U'w.oig.dot.gov.avauds.htm  (Report  no. 
FE-2000-024,  dated  December  17. 1999).  The 
report  includes  reconmiendations,  which  the 
FAA  has  acted  upon,  including  basing  the 
overflight  fees  on  actual  cost  accounting  data 
for  fiscal  year  1999. 

I  hope  the  above  information  is  useful  to 
you  in  your  planning.  Our  regulatory 
procedures  do  not  allow  me  at  this  time  to 
provide  further  details  beyond  those 
contained  in  this  letter.  Once  the  Interim 
Final  Rule  has  been  published,  however, 
there  will  be  ample  opportunity  for  you  to 
present  your  views — including  a  public 
meeting  that  will  be  announced  when  the 
Interim  Final  Rule  is  published.  1  look 
forward  to  working  with  you  more  closely  at 
that  time. 

While  the  Interim  Final  Rule  process  is  not 
the  customary  rulemakng  approach  used  by 
the  FAA,  it  is  required  by  law  for  this 
particular  rulemaking.  Nevertheless,  I  can 
assure  you  that  all  comments  received  will  be 
fully  considered  by  the  FAA  before  the  Final 
Rule  is  issued. 
Sincerely, 
Donna  R.  McLean, 

Assistant  Administrator  for  Financial 
Services. 

[FR  Doc.  00-5778  Filed  3-6-00:  3:13  pm) 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No:  MARAI>-200(>-7011] 

Requestod  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
action:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwrise  Trade  Laws  for  the  Vessel 
KIRSTENANNE. 
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Interested  parties 
effect  this  action : 
vessel  builders  or  1 
that  use  U.S.-flag 
determines  that  in  I 
105-383  and  MAf 
CFR  388  (65  FR  69< 
2000)  that  the  issui 
will  have  an  undul 


SUMMARY:  As  authi  trized  by  PubUc  Law 
105-383.  the  Secr(  tary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  granj  waivers  of  the  U.S. 
build  requirement  pf  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below, 
jiay  comment  on  the 
lay  have  on  U.S. 
businesses  in  the  U.S. 
3ssels.  If  MARAD 
accordance  with  P.L. 
's  regulations  at  46 
)5;  February  11, 
ince  of  the  waiver 
y  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessols,  a  waiver  will  not 
be  granted. 

DATES:  Submit  con  ments  on  or  before 
April  10,  2000. 

ADDRESSES:  Comm  mts  should  refer  to 
docket  number  M^RAD-2000-7011. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St..  S.W.,  Washinglon.  D.C.  20590-0001. 
You  may  also  send  comments 
electronically  via  t  le  Internet  at  http:// 
dmses.dot.gov/sub:  nit/.  All  comments 
will  become  part  o  this  docket  and  will 
be  available  for  ins  jection  and  copying 
at  the  above  addres  s  between  10  a.m. 
and  5  p.m..  E.T.,  Monday  through 
Friday,  except  fede  ral  holidays.  An 
electronic  version  ( if  this  document  and 
all  documents  ente  'ed  into  this  docket 
is  available  on  the  Vorld  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORIIATION  COHTACT. 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Ma  ritime 
Administration,  M.  ^R  832  Room  7201, 
400  Seventh  Street  SW,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INF  3RMATI0N:  Title  V  of 
Public  Law  105-38  i  provides  authority 
to  the  Secretary  of '  transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (less  than  1 1  passengers).  This 
authority  has  been  delegated  to  the 
Maritime  Administ  ration  per  49  CFR 
1.66.  Delegations  tc  the  Maritime 
Administrator,  as  anended.  By  this 
notice.  MARAD  is  |  )ublishing 
information  on  a  v(  ssel  for  which  a 
request  for  a  U.S.-b  lild  waiver  has  been 
received,  and  for  w  lich  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  t  lis  notice  and  the 
vessel  name  in  ord(  t  for  MARAD  to 


properly  consider  the  comments. 
Comments  should  also  state  the 
commentor's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owmer  for 
which  waiver  is  requested:  Name  of 
vessel:  KIRSTEN  ANNE,  Owner:  Robert 
and  Laurie  Lindsey. 

(2)  Size,  capacity  and  toiyiage  of 
vessel:  The  KIRSTEN  ANNE  measures 
48.5  feet  in  length  and  displaces  29  net 
tons,  33  gross  tons.  The  capacity  of  the 
vessel  is  12  passengers  or  less. 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"If  a  waiver  is  granted,  we  intend  to  use 
this  vessel  to  carry  passengers  for  hire 
on  sailing  wildlife/adventure  cruises, 
scientific  research  charters,  whale 
watching/videography,  and  Eco-toiuism 
to  the  refuges  and  National  Monuments 
in  our  area  of  opportiuiity.  We  will 
operate  this  vessel  in  the  greater  Kodiak 
Island  Archipelago  and  Gulf  of  Alaska. 
Some  anticipated  offerings  will  be 
cruises  of  the  Katmai  coast  and  birding 
expeditions  in  the  Kodiak  area  as  well 
as  the  Alaska  Peninsula.  We  look 
forward  to  offering  the  scientific 
community  an  affordable  alternative  for 
long-range  /duration  studies  involving 
Stellar  Sea  Lions  and  seabirds." 

(4)  Date  and  place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1979,  place  of 
construction:  Taiwan. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant: 

"The  Kodiak  Island  area  is  in  its 
infancy  of  charter  work  with  a  small  but 
competent  group  of  operators  who  offer 
primarily  fishing  charters  and  hunting 
support.  Although  many  of  the  vessels 
offer  some  Whale  watching/Ecotourism 
type  charters,  there  are  no  sailing 
vessels  involved  in  charter  work  in  the 
Kodiak  area.  Unofficially,  halibut 
fishing  is  the  largest  group  of  charter 
operations,  Salmon  fishing  would  be 
second,  and  Hunter  support  is  third  and 
general  sightseeing  is  the  smallest 
segment  of  the  charter  fleet. 

We  feel  the  economics  are  so  marginal 
that  we  can  only  afford  to  offer  this 
service  because  we  were  able  to 
purchase  our  vessel  for  a  very 
reasonable  price.  Aheady  established  in 
this  area,  we  can  subsidize  the  operation 
through  startup  with  income  from  oiu 
other  occupations.  The  only  impact  that 
a  waiver  will  have  on  other  operations 


in  this  area  would  be  positive  based  on 
exposure,  a  service  not  previously 
offered  and  additional  draw  for  tourists 
to  visit  Kodiak.  The  replacement  value 
of  our  vessel  is  approximately  $380,000. 
If  that  were  the  only  way  to  start  a  sail 
charter  operation,  it  would  not  be 
economically  feasible  in  this  market. 
(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The  effect 
a  waiver  on  local  shipbuilding  /repair  in 
this  area  would  be  positive  because  we 
will  be  using  our  vessel  more  than  we 
do  now  which  wrill  have  the  effect  of 
revenue  for  local  businesses.  We 
anticipate  some  additional  equipment 
may  be  necessary  to  begin  operations. 
This  equipment  will  be  contracted  with 
locally  owned  businesses  and 
piuY:hased  in  Kodiak.  Should  we  need 
any  modifications  or  repairs  to  the  boat 
as  our  business  grows,  we  will  use  local 
shipyards  and  chandlers.  There  is  no 
shipbuilding  other  than  small  one-off 
aluminum  boat  shops  on  Kodiak  Island 
and  no  large  boat  builders  in  the  state 
of  Alaska.  When  our  operation  becomes 
successful,  we  anticipate  the  need  for  an 
American  built  sailboat  designed 
specifically  for  this  area.  Our  concept  of 
this  vessel  would  be  approximately  65- 
80  feet  in  length  displacing  at  least  50 
tons.  This  new  vessel  will  be  an 
American  built  motorsailer  with 
enhanced  diving  support  and  capable  of 
extended  cruises.  Clearly,  we  are 
dedicated  to  this  concept  and  feel  that 
the  only  impact  on  shipbuilding  would 
be  positive." 

Dated:  March  3,  2000. 

By  Order  of  the  Maritime  Administrator. 
loel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  00-5638  Filed  3-8-00;  8:45  am) 
BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-6884] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

action:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995,  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
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public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 

This  dociunent  describes  a  collection 
of  information  for  which  NHTSA 
intends  to  seek  0MB  approval. 
DATES:  Comments  must  be  received  on 
or  before  May  8,  2000. 
ADDRESSES:  Conunents  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  the  Docket  Section,  Room 
PL401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided  by 
referencing  its  OMB  Clearance  Number. 
It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdays  from  9:30  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  William 
Holden,  NHTSA,  400  Seventh  Street, 
SW.,  Room  6124,  Washington,  DC 
20590.  Mr.  Holden's  telephone  niunber 
is  (202)  366-1566.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  its  OMB  Clearance  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  v«ll  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

National  Driver  Register  Reporting 
Requirement  for  23  CFR  Part  1327 

Type  of  Request — Extension  of 
clearance. 

OMB  Clearance  Number— 2127-0001. 

Form  Number — This  collection  of 
information  uses  no  standard  form. 

Requested  Expiration  Date  of 
Approval — Three  years  from  date  of 
approval. 

Summary  of  the  Collection  of 
Information — The  National  Driver 
Register  Act  of  1982  (Pub.  L.  97-364),  as 
amended,  mandates  the  Secretary  of 
Transportation  to  establish  and 
maintain  a  National  Driver  Register  to 
assist  chief  driver  licensing  officials  of 
participating  states  in  exchanging 
information  about  the  motor  vehicle 
driving  records  of  individuals.  The  Act 
requires  the  chief  driver  licensing 
official  of  each  participating  state  to 
submit  a  report  to  the  Secretary  of  each 
individual  who  is  denied  a  motor 
vehicle  operator's  license  by  that  State 
for  cause;  whose  motor  vehicle 
operator's  Ucense  is  revoked, 
suspended,  or  canceled  by  that  State  for 
cause;  or  who  is  convicted  under  the 
laws  of  that  State  of  any  of  the  following 
motor  vehicle-related  offenses  or 
comparable  offenses:  (a)  Operating  a 
motor  vehicle  while  imder  the  influence 
of,  or  impaired  by,  alcohol  or  a 
controlled  substance;  (b)  a  traffic 
violation  arising  in  connection  with  a 
fatal  traffic  accident,  reckless  driving,  or 
racing  on  the  highways;  (c)  failing  to 
give  aid  or  provide  identification  when 
involved  in  an  accident  resulting  in 
death  or  personal  injury;  (d)  perjury  or 
knowingly  making  a  false  affidavit  or 
statement  to  officials  about  activities 
governed  by  a  law  or  regulation  on  the 
operation  of  a  motor  vehicle.  The  Act 
also  requires  the  chief  driver  licensing 
officials  of  participating  states  to  check 
the  NDR  on  all  first  time  above- 
minimum  age  driver  license  applicants 
in  their  states. 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  requires  the  states  to  check 
the  NDR  for  all  appHcants  for 
Conmiercial  Driver  Licenses. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — The  piupose  of  the  NDR, 
and  thus  this  information  collection 
activity,  is  to  prevent  the  issuance  of 
driver's  licenses  to  problem  drivers  in 
order  to  enhance  traffic  safety.  Through 
amendments  to  the  NDR  Act,  the 
activity  also  serves  to  prevent  the 
certification  of  airline  pilots,  merchant 


mariners,  locomotive  operators,  and 
individual  employed  motor  vehicle 
operators  if  they  are  problem  drivers. 

The  information  will  be  used  by 
NHTSA  in  exercising  its  statutory 
authority  to  operate  the  NDR.  Without 
this  information,  states  could  issue 
licenses  to  individuals  who  are 
suspended  or  revoked  in  other  states,  or 
coiUd  issue  a  duplicate  license  to  an 
individual  who  is  licensed  in  another 
state,  allowing  them  to  spread  their 
violations  over  a  niunber  of  licenses. 

Description  of  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Infonnation)--The  51 
respondents  are  the  State  driver 
licensing  agencies,  including  the 
District  of  Columbia.  The  frequency  of 
response  depends  on  how  each  state 
chooses  to  update  the  NDR  master  file. 
File  updates  can  be  daily  or  monthly. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  fi-om  the  Collection  of 
Information — The  agency  estimates  the 
reporting  burden  for  this  year  will  be 
$37,040  for  the  51  jurisdictions.  The 
reporting  burden  is  based  on 
information  systems  personnel  salaries 
and  related  expenses. 

Authority:  49  U.S.C.  30304;  delegation  of 
authority  at  49  CFR  1.50. 

Rose  A.  McMuiray, 

Associate  Administrator  for  Traffic  Safety 

Programs. 

(FR  Doc.  00-5806  Filed  3-8-O0;  8:45  am) 

BILUNG  CODE  4910-SO-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  NHTSA  2000-6947  Notic*  1] 

SutMru  of  America,  inc.;  Receipt  of 
Application  for  Determination  of 
inconsequential  Non-Compiiance 

Subaru  of  America,  Inc.  (Subaru)  of 
Cherry  Hill,  New  Jersey,  has  appUed  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301  "Motor  Vehicle  Safety"  for 
a  noncompliance  with  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
209,  "Seat  Belt  Assemblies,"  on  the 
basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
Subaru  has  filed  a  report  of 
noncompliance  piusuant  to  49  CFR  Part 
573  "Defects  and  Noncompliance 
Report," 

This  notice  of  receipt  of  the 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
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decision  or  other 
dgemfent  concerning  the 


ager  cy 


represent  any 
exercise  of  ju 
merits  of  the  appli|:ation 

Description  of  Non  compliance 

Replacement  sea|l 
been  packaged  by 
instruction  sheets 
CFR  571.209.  S4.1 
seat  belt  assemblies 
other  requirements 

Approximately 
replacement  seat 
manufactured  and 


belt  assemblies  had 
Subaru  without 
1  equired  under  49 
k)  and  (1).  All  of  the 
involved  meets  all 
ofFMVSSNo.  209. 
sets  of 
assemblies 
sold  were  involved. 


f22 
bjh 


Supporting  Infom^ation  as  Submitted 
by  Subaru 

Supporting  Data  Views  and 
Arguments: 


SAE 


sf  la 
ipplisd 

"g- 
t(i 


In  accordance  with 
replacement  seat 
accompanied  by 
installing  the  assemb 
These  instructions 
assembly  is  for 
installation  only  in 
vehicles  and  shall 
items  specified  in 
Practice  J800c,  Motor 
Installation,  November 

As  Subaru  un 
Recommended  Practit 
primarily  with  the 
location  and  drilling 
is  not  relevant  here 
vehicles  have  pre-i 
All  of  the  affected  re 
assemblies  are  su 
fully  threaded  webbi 
S4.1  (k)  is  intended 
of  a  seat  belt  assembl  ' 
vehicle  or  the  wrong 
prevent  improper 
the  correct  position. 

Subaru  replacemen  I 
as  exclusive  parts,  u 
vehicle  configuration 
Those  parts  have 
identified  in  Subaru 
illustrations.  The  iter  i 
each  illustration  enab  le 
specify  the  replacemt  nt 
is  ordering  by  referrii 
page  which  shows  th 
number,  specific  veh: 
location,  applicable 
ordering  Subaru 
dealer  must  refer  to 
to  identify  the  orderidg 
information  on  the  s 
type,  location  and 
replacement  seat  belt 
individually  with  a  s[ 
label  clearly  attached 
ensure  shipping  the 
dealer  routinely  chec|ts 
he  received  matches 

There  are  a  variety 
differences  among 
assemblies,  which  in 
configuration  and 


FMVSS  209.  84. 1  (k) 
beltlassemblies  must  be 
installation  instructions  for 
y  in  a  motor  vehicle. 
3  lall  state  whether  the 
universal  installation  or  for 
ecifically  stated  motor 
include  at  least  those 
Recommended 
Vehicle  Seat  Belt 
1973." 
derst^nds  SAE 

e  JSOOc.  it  deals 
th:  eading  of  webbing  and 
>f  anchorage  holes  and 
all  affected  Subaru 
existing  anchorage  holes, 
acement  seat  belt 
ready  for  use  with 
Subaru  believes  that 
prevent  the  mismatch 
in  the  wrong  model 
leating  position  and 
ins  allation  of  a  seat  belt  at 


n  ique  i 


!  spe(  1 


I  n 


seat  belts  are  offered 

to  each  model, 
and  seating  position, 
ific  part  numbers 
I  larts  catalogs  with 
numbers  attached  to 
the  ordering  dealer  to 
seat  belt  assembly  he 
;  to  the  corresponding 
applicable  part 
le  model  type, 
odel  year.  etc.  When 
parts,  the 
Subaru  parts  catalog 
pcirt  number  with  the 
ific  vehicle  model 
el  year.  Each 
assembly  is  packaged 
ecific  part  number 
on  the  package  to 
c  jrrect  parts.  Also,  the 
to  see  that  the  part 
e  one  he  ordered. 
)f  significant  physical 

seat  belt 
ude  various  mounting 
differences; 


repli  cement  ] 
tie 


pBcir 


.  mcd 


Su  jaru ; 

(1 
loc  ition  I 


differences  in  buckle  latch  plate 
configuration  and  retractor  locking  device; 
webbing  length  and  housing  configuration 
differences,  and  differences  in  motorized  seat 
belt  guide  track  shapes. 

Given  these  variances  in  physical 
properties,  it  is  not  possible  that  a  mechanic 
would  install  a  replacement  seat  belt 
assembly  in  the  wrong  model  vehicle  or  the 
wrong  seating  position. 

Subaru  believes  that  the  ordering  and 
shipping  procedures  for  Subaru  replacement 
seat  belts  make  it  highly  unlikely  that  the 
wrong  seat  belt  assembly  will  be  delivered  to 
a  dealer  and.  should  the  vtrrong  seat  belt  be 
delivered,  the  above  mentioned  physical 
differences  make  it  virtually  impossible  to 
install  the  seat  belt  in  the  wrong  model 
vehicle  or  at  an  incorrect  seating  position. 

Subaru  dealers  install  replacement  seat  belt 
assemblies  in  accordance  with  the 
instructions  in  Subaru  service  manuals 
provided  to  every  Subaru  dealer  and  are 
widely  available  to  the  public  and 
independent  repair  facilities.  Therefore, 
improper  installation  of  replacement  seat  belt 
assemblies  is  highly  unlikely. 

In  most  cases  of  installation  of  a 
-replacement  seat  belt,  the  installer  will  first 
remove  the  seat  belt  that  needs  to  be  replaced 
ft'om  the  vehicle.  After  removal  of  the  old 
seat  belt,  the  installer  will  then  reverse  the 
steps  of  removal  to  properly  locate  and 
install  the  replacement  belt.  There  is  no  need 
to  specify  instructions  for  threading  the 
webbing  or  finding  locations  for  and  drilling 
anchorage  holes  because  replacement  seat 
belt  assemblies  are  furnished  ready  for 
installation  in  the  vehicle  preexisting 
anchorage  holes  with  a  few  simple  steps. 

FMVSS  209.  S4.1  (1)  requires  instruction 
addressing  the  importance  of  wearing  seat 
belt  "snugly  and  properly  located  on  the 
body"  and  information  about  seat  belt 
maintenance  (The  requirements  of  S4.1  (1) 
pertaining  to  threading  and  unlocking 
retractors  do  not  apply  to  Subaru 's  seat  belt 
designs).  Since  Subaru's  owner's  manual 
already  provides  proper  usage  and 
maintenance  information  to  the  vehicle 
owner  and  operator,  incorrect  usage  and 
maintenance  by  the  vehicle  owner  and 
operator  is  highly  unlikely. 

Upon  discovery  of  the  subject 
noncompliance.  Subaru  has  taken  action  to 
ensure  that  all  replacement  seat  belt 
assemblies  shipped  in  the  future  are 
packaged  with  the  required  installation 
instructions. 

Subaru  has  corrected  all  the  replacement 
seat  belt  assembly  inventory  for  shipment  to 
dealers  and  will  provide  additional 
instruction  documents  to  dealers  with 
inventory  subject  to  the  noncompliance. 

Replacement  seat  belt  assemblies  sold  at 
retail  to  customers  have  not  resulted  in 
owner  complaints  as  a  result  of  this 
inconsequential  noncompliance. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguiments  on  the  petition  of  Subaru, 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 


to:  Docket  Management,  National 
Highway  Traffic  Safety  Administration, 
Room  PL  401,  400  7th  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  hied  and  will 
be  considered  to  the  extent  practicable. 
When  the  application  is  granted  or 
denied,  a  Notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  April  10,  2000. 

(49  U.S.C.  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  March  6,  2000. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  00-5833  Filed  3-9-00;  8:45  am) 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Actions  on  Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  actions  on  exemption 
applications. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  197,  Subpart  B),  notice  is 
hereby  given  of  the  actions  on 
exemption  applications  in  September- 
December  1999.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft.  Application  numbers  prefixed 
by  the  letters  EE  represent  applications 
for  Emergency  Exemptions.  It  should  be 
noted  that  some  of  the  sections  cited 
were  those  in  effect  at  the  time  certain 
exemptions  were  issued. 

Issued  in  Washington.  DC.  on  March  3, 
2000. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 
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Modification  Exemptions 


Application 
No. 


Exemption  No. 


8554-M  ... 
8723-M  ... 

i 

8723-M  ... 

8723-M  ... 

8723-M  .. 
9001-M  .. 
10180-M 
10427-M 

10440-M 
10672-M 
11215-M 

11432-M 

11436-M 

11508-M 
11526-M 

11545-M 

11620-M 

11667-M 
11667-M 


DOT-E  8554  ... 
DOT-E  8723  ... 

DOT-E  8723  ... 

DOT-E  8723  ... 

DOT-E  8723  ... 
DOT-E  9001  ... 
DOT-E  10180 
DOT-E  10427 

DOT-E  10440 
DOT-E  10672 
DOT-E  11215 

DOT-E  11432 

DOT-E  11436 

DOT-E  11506 
DOT-E  11526 

DOT-E  11545 

DOT-E  11620 

DOT-E  11667 
DOT-E  11667 


Applicant 


Dyno  Nobel,  Inc.,  Salt 
Lake  City,  UT. 

Nelson  Brothers,  Inc.,  Bir- 
mingham, AL. 


Dyno  Nobel,  Inc.,  Salt 
Lake  City,  UT. 


Dyno  Nobel,  Inc.,  Salt 
Lake  City,  UT. 


Dyno  Nobel,  Inc. 
Lake  City,  UT. 


Salt 


UEF  Chesterfield  Cyl- 
inders, Chesterfield, 
Derbyshire,  EN. 

Fireboy-Xintex;  Grand 
Rapids,  Ml. 

Astrotech  Space  Oper- 
ations, Inc.,  Titusville, 
FL. 


MASS  Systems,  Inc., 
BaWwin  Park,  CA. 


Burlington  Packaging, 
Inc.,  Brooklyn,  NY. 


Orbital  Sciences  Corpora- 
tion, Dulles,  VA. 


Baker  Atlas,  Houston,  TX 


B&R  Specialties,  Inc., 
Staatsburg,  NY. 


OEA,  Inc.,  Denver,  CO  .... 


BOC  Gases,  Mun-ay  Hill, 
NJ. 


Bemzomatic,  Medina,  NY 


CCL  Container  (Advanced 

Monobloc  Aerosol  Div.), 

Hemiitage,  PA. 
Weldship  Corporation, 

Bethlehem,  PA. 
Weldship  Corporation, 

Bethlehem,  PA. 


Regulation(s)  affected 


49CFR  173.114a, 
173.154,  173.93. 

49CFR  172.101, 
173.242,  173.62, 
176.83,  177.848. 


49CFR  172.101, 
173.242,  173.62, 
176.83,  177.848. 

49  CFR  172.101, 
173.242,  173.62, 
176.83,  177.848. 

49  CFR  172.101, 

173.242,  173.62, 

176.83,  177.848. 
49  CFR  173.301. 

173.302,  173.304. 

175.3,  178.45. 
49  CFR  173.304  (a)(2), 

173.34(d). 

49  CFR  173.276. 
173.301,  173.302, 
173.336,  173.61(d), 
177.848(d). 

49  CFR  173.304  (a)(1), 
175.3,  178.35(f),  178.47. 


49  CFR  173.13 


Nature  of  exemptwn  thereof 


49  CFR  172.101,  Special 
Provision  109,  Part  172, 
Subparts  C,  D. 


49  CFR  173.61(C), 
173.62,E-141, 
177.848(g). 


49  CFR  172.101 
(8c),  173.197. 


Col. 


49  CFR  173.301(h), 
173.302. 

49  CFR  172.302(c),  (2), 
(3),  (4),  (5),  173.34 
(15)(vi),  173.34(e)  (1), 
(3).  (4),  (8). 

49  CFR  173.304  (a)(4)(ii), 
178.33a-8. 

49  CFR  173.306  (3)(ii)  .... 


49  CFR  173.302(C)(2), 
(3),  (4),  173.34(e). 

49  CFR  173.302(C)(2). 
(3),  (4),  173.34(e). 


To  modify  the  exemption  to  alkjw  for  the  transpor- 
tation of  additional  Division  5.1  materials  in  certain 
motor  vehk:les  and  cargo  tanks. 
To  modify  the  exemption  to  provide  for  the  addition 
of  IM-101  portable  tanks  equipped  with  safety  re- 
lief devk:es  with  lower  set  point  devices  ttiat  meet 
IM-102  set  point  and  capacity  requirements  for 
bulk  shipments  of  certain  blasting  agents. 

To  modify  the  exemption  to  alk)w  for  an  additronal 
design  for  the  emulsion  tote  bin  for  bulk  shipments 
of  certain  divisk>n  1.5  explosives  and/or  Division 
5.1  oxidizers. 

To  rrrodrfy  the  exemption  to  allow  for  an  additional 
emulsKKi  tote  bin  design  for  shipments  of  certain 
Division  1.5  explosives  and/or  Division  5.1 
oxkjizers. 

To  modify  the  exemption  to  aWow  for  the  transpor- 
tation of  additional  Division  5  1  materials  in  certain 
motor  vehicles  and  portable  tanks 

To  modify  the  exemption  to  alkjw  for  an  additional 
Divisnn  2.1  material  in  non-DOT  specifrcation  cyl- 
inders. 

To  modify  the  exemption  to  authorize  an  additional 
Division  2.2  matenal  in  DOT  Specification  39  cyl- 
inders. 

To  modify  the  exemption  to  delete  the  mkJnight  to 
6:00  a.m.  transport  requirement  for  shipment  of 
"Flight-ready"  spacecraft  containing  hazardous 
materials  in  specially  designed  non-DOT  specifrca- 
tion  transport  containers. 

To  modify  the  exemption  to  increase  service  pres- 
sure not  to  exceed  3100  psig  for  the  weWed  aus- 
tenitic  stainless  steel  non-DOT  specifcation  cyl- 
inder. 

To  modify  the  exemption  to  allow  for  polyethylene 
bottles,  not  exceeding  32  ounces  in  capacity,  in 
multiple  or  individual  containers  for  shipment  of 
liquid  and  solid  hazardous  materials 

To  modify  the  exemption  to  include  new  operations 
origination  points  and  flight  path  changes  for  the 
transportation  of  certain  hazardous  materials  con- 
tained in  a  rocket  configuration  secured  beneath  a 
L-1011  aircraft. 

To  modify  the  exemption  to  altow  for  an  altemate  lin- 
ing and  relief  from  certain  maridng/shipping  paper 
entry  requirements  for  tfie  transportation  of  Divi- 
sion 1 .4  igniters  mix-packed  with  Division  1 .4  det- 
onators transported  with  Class  1  explosives 

To  modify  the  exemption  to  authorize  less  than  3 
mil.  red  bags  so  long  as  it  meets  tear-resistance 
and  impact  resistance  tests  for  use  in  the  trans- 
portation of  regulated  medical  waste 

To  modify  the  exemption  to  include  passenger-car- 
rying aircraft  as  an  authorized  mode  of  transpor- 
tation. 

To  modify  the  exemption  to  allow,  on  exclusive  use 
carrier,  condemned  cylinders  to  be  transported 
back  to  their  originating  kx^atkin  for  gas  disposal 
and  cylinder  destruction 

To  modify  the  exemption  to  allow  for  the  use  of  an 
additional  container  design  type  for  the  transpor- 
tation of  certain  Division  2.1  materials 

To  modify  the  exemption  to  altow  for  the  transpor- 
tation of  altemate  refrigerants  (Division  2.2)  in  cer- 
tain DOT  Specification  2Q  containers 

To  authorize  the  modificatton  of  personnel  qualifrca- 
tions  for  retesting  of  D0T-3AAX  and  3T  cylinders. 

To  modify  the  exemption  to  allow  for  the  testing  of 
D0T-3AA  cylinders  and  the  use  of  Automatk: 
Sensor  Test  (AST)  method  for  the  transportation 
of  certain  compressed  gases. 
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Application 
No. 

Exer 

iption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

11827-M  

DOT- 

E  11827 

NRS  America,  Inc.,  White 

49  CFR  173.32b  (b)(1). 

To  modify  the  exemption  to  add  Intermediate  Bulk 

Plains,  NY. 

180.352  (b)(3). 

Containers  (IBCs)  as  auttiorized  packaging  for  the 
transportation  of  various  classes  of  hazardous  ma- 
terials. 

11856-M  

DOT- 

E 11856 

Olin  Corporation,  Nonivaik, 

49  CFR  173.304  (a)(2). 

To  modify  the  exemption  to  allow  for  the  addition  of 

CT. 

173.34(d),  175.3. 

a  satellite  launch  "separation  system"  device 
classed  as  Division  1.4C. 

11865-M  

DOT- 

E  11865 

ACCU  Chem  Conversion, 

49  CFR  174.67(i),  0)  

To  modify  the  exemption  to  authorize  the  transpor- 

Inc., City  of  Industry, 
CA. 
International  Catalyst  Cor- 

tation of  certain  Class  3  materials  in  rail  cars. 

11880-M  ..... 

DOT- 

E  11880 

49  CFR  173.241,  173.242 

To  modify  the  exemption  to  allow  for  a  valve  design 

poration,  Lloydminister, 

in  the  unloading  system  of  the  non-specification 

Alberta,  CN. 

steel  covered  hopper  railcars  for  the  transportation 
of  Division  4.2  materials. 

11914-M  

DOT- 

E  11914 

Dae  Ryuk  Can  Co.,  Ltd., 

49  CFR  173.304  (d)(3)(ii), 

To  modify  the  exemption  to  allow  for  a  design 

Seoul,  SK. 

178.33. 

change  for  an  additional  non-DOT  specification 
container  with  a  maximum  capacity  not  to  exceed 
1 5  cubic  inches  for  the  transportation  of  a  Division 
2.1  material. 

11986-W  

DOT- 

E  11986 

U.S.  Department  of  De- 

49 CFR  176.136(a), 

To  modify  the  exemption  to  allow  for  ventilation  of 

fense,  Falls  Church,  VA. 

176.136(b). 

cargo  holds  during  maintenance  operations. 

11990-M  

DOT- 

E  11990 

Taylor-Wharton  Coyne, 

49  CFR  173.201(C), 

To  modify  the  exemption  to  allow  for  design  changes 

Huntsville,  AL. 

173.202(c).  173.302 
(a)(1),  173.304(a)(1), 
175.3,  178.35-(e), 
178.35-(f),  178.36- 
(a)(1),  178.36(b), 
178.36-(g),  178.36-(j), 
178.36-(m). 

of  non-DOT  specification  cylinders  for  the  trans- 
portation of  certain  Division  2.1,  2.2  and  Class  3 
materials. 

12063-M  

DOT- 

E  12063 

The  Hydrocartxjn  Flow 
Specialist,  Morgan  City, 
LA. 

49  CFR  173.243(C)  

To  modify  the  exemption  to  provide  for  additional 
Class  8  hazardous  materials  in  IM  101  tanks 
equipped  with  an  extemal  bottom  discharge  valve. 

12093-M  

DOT- 

E  12093 

Dynatherm  Corporation, 

49  CFR  173.302(a)(1), 

To  modify  the  exemption  to  allow  for  design  changes 

Inc.,  Hunt  Valley,  MD. 

173.304  (a)(2), 
173.34(d),  175.3. 

of  the  non-DOT  specification  containers  containing 
certain  Division  2.1,  2.2  and  2.3  liquefied  and 
compressed  gases. 

12098-M  

DOT- 

E  12098 

Carleton  Technologies, 

49  CFR  173.302  (a)(1). 

To  modify  the  exemption  to  allow  a  change  to  the 

Inc.,  Orchard  Park,  NY. 

175.3,  178.35(e), 
178.44. 

marking  requirements  of  a  non-DOT  specification 
cylinder  for  the  transportation  of  certain  Division 
2.2  compressed  gases. 

12123-M  

DOT- 

E 12123 

Eastman  Chemical  Com- 

49 CFR  172.203(a), 

To  modify  the  exemption  to  authorize  PG  II  and  III  to 

pany,  Kingsport,  TN. 

172.302(c),  174.67(i). 

include  combustible  materials  and  delete  Para- 
graph 7.C. 

12284-M  

DOT- 

E  12284 

L&D  Safety  Marking 
Corp.,  Ban-e,  VT. 

49  CFR  173.242  

To  reissue  the  exemption  originally  issued  on  an 
emergency  basis  for  the  transportation  of  certain 
non-DOT  specification  cargo  tanks  used  for  road- 
way striping. 

12310-M  

DOT- 

E 12310 

Five  Star  Waste,  Inc., 

49  CFR  172.101  (8)(b), 

To  reissue  the  exemption  originally  issued  on  an 

Uke  Worth,  FL. 

172.101  (8)(C),  173.197. 

emergency  basis  for  the  transportation  of  regu- 
lated medical  waste  in  non-DOT  specification  con- 
tainers. 

12328-M  

DOT- 

E  12328 

Certitank  LLC, 

49  CFR  173.34(1)  sub- 

To reissue  the  exemption  originally  issued  on  an 

Coatesville,  PA. 

paragraphs  1 ,  2,  3. 

emergency  basis  authorizing  the  rebuilding  or 
modification  and  sale  of  certain  DOT  Specification 
4B,  4BA,  and  4BW  cylinders. 

12362-M  

DOT- 

E  12362 

U.S.  Department  of  De- 
fense, Falls  Church,  VA. 

49  CFR  176.164(c)  

To  reissue  the  exemption  originally  issued  on  an 
emergency  basis  authorizing  limited  maintenance 
and  repair  operations  to  vehicles  stowed  below 
deck  in  the  same  cargo  holds  as  Class  1  explo- 
sives aboard  LMSR  vessels. 
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NEW  Exemptions 


Application 
no. 


12123-N 


12126-N 


12171-N 


12203-N 


12206-N 


12230-N 


Exemption  no. 


Applicant 


12238-N 
12241-N 
12258-N 
12262-N 

12266-N 

12278-N 

12286-N 


12288-N 


12289-N 


12295-N 


12299-N 


DOT-E  12123 

DOT-E  12126 
DOT-E  12171 
DOT-E  12203 
DOT-E  12206 
DOT-E  12230 

DOT-E  12238 
DOT-E  12241 
DOT-E  12258 
DOT-E  12262 

DOT-E  12266 

DOT-E  12278 

DOT-E  12286 
DOT-E  12288 

DOT-E  12289 

DOT-E  12295 
DOT-E  12299 


Eastman  Chemical  Com- 
pany, Kingsport,  TN. 


LaRoche  Industries,  Inc., 
Atlanta,  GA. 


Regulation(s)  affected 


49CFR  172.203(a), 
172.302(c),  174.67(i). 


49  CFR  179.13 


Nature  of  exemption  thereof 


Arichell  Technologies,  49  CFR  1 73.1 1 5(b) 

Inc.,  West  Newton,  MA. 


Celanese.  Ltd.,  Dallas,  TX 


General  Electric  Silicones, 
Waterford,  NY. 


Chemtran  Services  USA, 
Inc.,  Houston,  TX. 


Eastman  Kodak  Co., 
Rochester,  NY. 

Solutia,  Inc.,  St.  Louis, 
MO. 

JL  Shepherd  &  Associ- 
ates, San  Femando,  CA. 

Sporting  Arms  &  Ammuni- 
tion Manuf.  Instit. 
(SAAMI)  Kennett 
Square,  PA. 

Toyota  Motor  Sales, 
U.S.A.,  Inc.,  Torrance, 
CA. 

Morton  International,  Chi- 
cago, IL. 


FMC  Corporation,  Phila- 
delphia, PA. 

Huntsman  Chemical  Com- 
pany, West  Footscray 
VIC  3012,  AU. 

Arbel  Fauvet  Rail  (AFR), 
Cedex,  FR. 


Uniroyal  Chemical  Co., 
Middlebury,  CT. 

Minnesota  School  of  Div- 
ing, Inc.,  Brainerd,  MN. 


49  CFR  177.834 
(i)(1)(2)(3). 


49  CFR  177.834  (i)(3) 


49  CFR  173.13 


49  CFR  174.67(1)  

49  CFR  172.101(8C) 


49  CFR  171.18,  171.19, 
171.20. 

49  CFR  173.61(a)  


49  CFR  172.301(c),  173.4 
(a)(10),  173.4  (a)(4). 


49  CFR  173.243 


49  CFR  180.509  

49  CFR  178.245-7(a)  

49  CFR  178.245-1(a)  

49  CFR  172.101,  SPT15 
49  CFR  177.870(e)  


To  authorize  railcars  to  remain  connected  dunng  un- 
loading of  liquid  hazardous  materials  not  under 
pressure,  Class  3,  6.  8,  and  9  without  the  physical 
presence  of  an  unloader  and  without  required 
marking  on  shipping  paper.  (Mode  2.) 

To  authorize  the  transportation  in  commerce  of  rail 
tank  cars  containing  Class  8  hazardous  materials 
that  exceed  the  quantity  limitation  presently  au- 
thorized. (Mode  2.) 

To  authorize  the  transportation  in  commerce  of  a 
Class  2  and  Division  2.2  hazardous  materials 
combined  with  non-toxic  hand  washing  liquid 
soaps  and  other  liquids.  (Modes  1,  2,  3,  4.) 

To  authorize  MC-330  or  MC-331  cargo  tanks  to  re- 
main connected  when  unloading  has  tjeen  tempo- 
rarily suspended  without  the  physicial  presence  of 
an  unloader.  (Mode  1.) 

To  authorize  cargo  tanks  to  remain  connected  to 
outlets  without  attendance  of  a  qualified  person 
during  unloading  of  Class  3  and  Class  8  haz- 
ardous materials.  (Mode  1.) 

To  authorize  the  manufacture,  mart<,  and  sell  of  spe- 
cially designed  combination  packagings  without  re- 
quired labels,  maricings,  placards,  or  segregation 
for  use  in  transporting  various  classes  of  haz- 
ardous materials.  (Modes  1 ,  2,  3,  4.) 

To  authorize  rail  cars  to  remain  connected  while 
standing  without  the  physical  presence  of  an 
unloader.  (Mode  2.) 

To  authorize  the  bulk  transportation  of  Metal  cata- 
lyst, wetted.  Division  4.2  in  DOT  specification  tank 
tmcks.  (Mode  1.) 

To  authorize  the  transportation  in  commerce  of  a 
specially  designed  device  containing  Radioactive 
material.  Class  7.  (Mode  1.) 

To  authorize  the  transportation  in  commerce  of  non- 
hazardous  materials  and  explosives  within  the 
same  packaging.  (Modes  1,2,3.  4.) 

To  authorize  the  transportation  in  commerce  of  small 
.quantities  of  flammable  liquids.  Class  3,  In  non-re- 
fillable  containers  enclosed  in  sealed  polyethylene 
bags  with  overpacks.  (Mode  1.) 

To  authorize  the  transportation  in  commerce  of  com- 
posite intermediate  bulk  containers  meeting  UN 
design  type  31HA1  for  the  shipment  of  Thk)glycol, 
classed  as  a  Division  6.1.  PG  II  material  (Modes 
1,2.) 

To  extend  the  retesf  period  for  DOT-111A60W7 
tank  cars  in  dedicated  hydrogen  peroxide  service 
(Division  5.1).  (Mode  2.) 

To  authorize  the  transportation  in  commerce  of  Ethyl 
chloride.  Division  2.1,  in  non-DOT  specification 
steel  portable  tanks  permanently  fitted  within  an 
ISO  frame  (Modes  1 .  2.  3.) 

To  authorize  the  manufacturing,  mart^ing  sale  and 
use  of  DOT  Specification  51  steel  portable  tanks 
permanently  enclosed  within  a  ISO  frame  for  use 
in  transporting  Division  2.1  and  2.2  materials  as 
presently  authorized.  (Modes  1,  2,  3.) 

To  authonze  the  transportation  in  commerce  of  a  Di- 
vision 6  1  material  in  IM-tanks  equipped  with  bot- 
tom outlets.  (Modes  2,  3.) 

To  authorize  the  transportation  in  commerce  of  Divi- 
sion 2.2,  compressed  air  in  DOT-Specificatkjn 
scuba  cylinders  that  exceed  the  quantity  limita- 
tions to  be  transported  aboard  passenger-carrying 
vehicles.  (Mode  1 .) 
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Application 
no. 

Exer 

iption  no. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

12306-N  

DOT- 

E  12306 

Griffin  Pipe  Products  Co., 

49  CFR  172,  Subparts  C, 

To  authorize  the  transportation  of  closed  head  1A1 

Lynchburg,  VA. 

F. 

55  gallon  dmms  from  a  storage  yard  into  the  main 
plant  via  fork  trucks,  without  required  bill  of  lading 
or  placards.  (Mode  1 .) 

12317-N  

DOT 

E 12317 

Archimica,  Gainesville,  FL 

49  CFR  173.243(c)  

To  authorize  the  transportation  in  commerce  of 
Class  3  material  in  DOT-57  portable  tanks  not 
presently  authorized.  (Modes  1,  3.) 

12319-N   

DOT- 

E  12319 

BFI-Atlanta,  GA 

49  CFR  178.503  (a)(9)(ii) 

To  authorize  the  transportation  in  commerce  of  1H2 
containers  that  have  not  been  property  mari<ed 
and  labelled  for  reuse  in  transporting  regulated 
medical  waste.  (Mode  1). 

12324-N  

DOT- 

E  12324 

STC  Technologies,  Inc.. 

49  CFR  171.11  (d)(14). 

To  authorize  the  one-time  transportation   in  com- 

Bethlehem, PA. 

171.12  (b)(17), 
173.301(e)  &(f), 
173.304  (a)(1)  &  (a)(3). 

merce  of  a  specially  designed  device  containing 
small  quantities  of  Division  2.1  gases.  (Modes  1, 
2,  3,  4). 

12335-N  

DOT- 

E  12335 

Baker  Hughes,  Houston, 

49  CFR  173.62(c),  PM  E- 

To  authorize  an  alternative  packaging  method  for 

TX. 

139,  PPR  1. 

use  in  transporting  Cord,  detonating.  Division  1.1D 
and  1.4D.  (Modes  1,  3). 

12358-N  

DOT- 

E  12358 

BIC  Corporation,  Milford, 
CT. 

49  CFR  172.400  

To  authorize  the  transportation  in  commerce  of 
Lighters  or  Lighter  refills,  Division  2.1,  without  re- 
quired labelling  when  packaged  in  accordance 
with  49  CFR.  (Mode  1). 

Emergency  Exemptions 

Application 

No 

Exen 

ption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

EE  7657-M  .. 

DOT- 

E  7657  ... 

Welker  Engineering  Com- 

49 CFR  173.302  (a)(1). 

To  modify  exemption  to  authorize  compressed  gas. 

pany,  Sugar  Land,  TX. 

173.304  (a)(1),  173.304 
(b)(1).  175.3,  178.42. 

flammable,  n.o.s.  (Crude  oil  under  pressure)  as  an 
additional   commodity   contained   in   a   non-DOT 
specification  stainless  steel  cylinder.  (Modes  1,  2, 
3,4.) 
To  modify  the  exemption  to  provide  for  cargo  vessel 

EE11459-M 

DOT- 

E 11459 

Quality  Containment  Com- 

49 CFR  173.34,  173.302, 

pany,  Owenstxjro,  KY. 

173.304. 

as  an  additional  mode  of  transportation  to  be  used 
in  transporting  damaged  sulfur  dioxide  cylinders. 
(Model.) 

EE12299-M 

DOT- 

E 12299 

Minnesota  School  of  Div- 
ing, Inc.,  Brainerd,  MN. 

49  CFR  177.870  (e)  

To  modify  Paragraph  7.c.  To  authorize  the  cylinders 
to  be  charged  to  pressure  not  exceeding  500  psig 
that  are  on  the  retum  trip  from  original  destination. 
(Model.) 

EE12344-N 

DOT- 

E  12344 

DXI  Industries.  Inc.,  Hous- 
ton, TX. 

49  CFR  173.31  (b)(2)  

To  authorize  the  transportation  of  Chlorine  (Division 
2.3)  in  a  DOT  specification  106A500X  multi-unit 
tank  car  equipped  with  a  Chlorine  Institute  "B"  Kit 
from  Austin,  Texas  to  Houston,  Texas.  (Mode  1 .) 

EE  12345-N 

DOT- 

E  12345 

United  Parcel  Service, 
Louisville,  KY. 

49  CFR  172.316(a)(1)  .... 

Request  for  an  emergency  exemption  to  authorize 
shipment  of  ORM-D  materials  by  air  without  the 
authorized  mari<ings  on  the  packagings.  (Mode  4.) 

EE  1234&-N 

DOT- 

E  12349 

Reilly  Industries,  Inc.,  Indi- 

49 CFR  172.302(c), 

Request  for  an  emergency  exemption  for  a  one  time 

anapolis,  IN. 

173.24a(d). 

shipment  of  80  55  gallon  dmms  that  do  not  meet 
the  requirements  in  173.24a(d).  (Modes  1,  3.) 

EE  12352-N 

DOT- 

E  12352 

Elf  Atochem  North  Amer- 
ka.  Inc.,  Philadelphia, 
PA. 

49  CFR  171.12  (b)(8)   

Request  for  an  emergency  exemption  from  171.12 
(b)(8),  as  modified  by  a  final  aile  under  HM206D, 
which  requires  2.3  materials  and  PIH  materials 
that  are  imported  or  exported  to  t>e  labeled  with 
DOT'S  new  toxic  Gas  or  PIH  labels  instead  of  the 
corresponding  labels  required  by  the  IMDG. 
(Modes  2,  3.) 

EE  12362-N 

DOT- 

E  12362 

U.S.  Department  of  the 

49  CFR  176.164(c)  

Emergency  exemption  application  requesting  author- 

Navy, Washington,  DC. 

ization  for  limited  maintenance  and  repair  oper- 
ations to  vehicles  stowed  tjelow  deck  in  the  same 
cargo  holds  as  class  1  explosive  aboard  LMSR 
vessels.  (Mode  3.) 

EE  12364-N 

DOT- 

E  12364 

American  Red  Cross 

49  CFR  173.403, 

Request  for  an  emergency  exemption  to  transport  2 

Blood  Services-NY/PA 

173.413,  173.416, 

non-DOT  specification  packagings  which  contain 

region,  Syracuse,  NY. 

173.467. 

RAM.  (Model.) 

EE  12366-N 

DOT- 

E  12366 

American  Red  Cross 

49  CFR  173.403, 

Request  for  an  emergency  exemption  to  transport 

Blood  Service  (AL  Re- 

173.413, 173.416, 

RAM  in  non-DOT  specification  packages.  (Mode 

gion),  Binningham,  AL. 

173.467. 

1) 
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Emergency  Exemptions— Continued 


Application 
No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

EE  12367-N 
EE  12375-N 
EE  12376-N 
EE  12384-N 

DOT-E  12367 
DOT-E  12375 
DOT-E  12376 
DOT-E  12384 

Airgas-Nor  Pac,  Inc.,  Port- 
land, OR. 

Alexander  Chemical 
Corp.,  LaPorte,  IN. 

Biotech  Research  Labs 
Inc.,  Gaithersburg,  MD. 

Oilair  Hydraulics  Inc., 
Houston,  TX. 

49  CFR  173.24(b)  

49CFR  173.24  

Request  for  an  emergency  exemption  to  transport  a 
leaking  cylinder  fitted  with  a  B  chemical  kit  The 
cylinder  contains  anhydrous  ammonia.  (Mode  1.) 

Request  for  an  emergency  exemption  to  transport  a 

49  CFR  173.196,178.609 

49  CFR  173.302(a)(1), 
175.3. 

leaking  chlorine  cylinder  that  has  been  fitted  with 

an  "A  Kit".  (Mode  1.) 
Request  for  emergency  exemption   to   move   115 

freezers  that  contain  specimen  collections  involved 

in  novel  drug  and  vaccine  therapies  (Mode  1.) 
Request  for  an  emergency  exemption  to  transport 

non-flammable  gas  in  a  package  (accumulator) 

whic  is  not  authorized  under  the  HMR  (Modes  1, 

2.  3,  4.) 
Request  for  an  emergency  exemption  to  transport  a 

DOT  spec  tank  car  tank  that  has  a  leading  valve 

fitted  with  a  kit  attached.  (Mode  1 .) 

EE  12387-N 

DOT-E  12387 

DXI  Industries,  Houston, 
TX. 

49  CFR  173.31  (B)(2)  

Denials 


11699-N 

12249-N 

12282-N 
12291-N 

12300-N 

23059-N 

12305-P 

12327-N 
12347-N 
12365-N 
12374-N 


Request  by  GEO  Specialty  Chemicals  Bastrop,  LA  to  authorize  the  installation  of  a  1"  plugcock  value  on  the  air  inlet 
line  located  on  the  dome  of  rail  cars  that  are  not  equipped  with  dome  vents  or  safety  relief  valves  that  are  used  for 
transporting  aluminum  sulfate,  solution,  Division  2.3  denied  September  13,  1999. 

Request  by  Breed  Technologies,  Inc.,  Lakeland,  FL  to  authorize  the  manufacture,  mark  and  sale  DOT-Specification  39 
compressed  gas  cylinders  (pressure  vessels)  for  use  as  components  of  automobile  vehicle  safety  systems  with  relief 
from  the  30  second  holdtime  required  at  test  pressure  denied  October  27,  1999. 

Request  by  Defense  Technology  Corp.,  Casper,  WY  to  authorize  the  manufacture,  martcing  and  sale  of  compressed 
gas.  Division  2.2,  in  non-DOT  specification  cylinders  comparable  to  DOT-Specification  39  denied  October  27.  1999. 

Request  by  Jean  Phillippe  Fragrances,  Inc.,  New  Yori<,  NY  to  authorize  the  transportation  in  commerce  of  aerosol  fra- 
grance products  not  to  exceed  5  ounces  to  be  transported  in  aluminum  containers  with  overpack  denied  October  28, 
1999. 

Request  by  Container  Products  Corp.,  Wilmington,  NC  to  authorize  the  manufacture,  marking  and  sale  of  mtemiediate 
bulk  containers  which  exceed  the  quantity  limitations  presently  authorized  for  use  in  transporting  Package  Groups  II 
and  III  liquid  hazardous  materials  and  Packing  Groups  I,  II,  &  III  solid  hazardous  matenals  denied  September  29, 

1999. 
Request  by  Fragrance  Materials  Association  of  the  U.S..  Washington,  DC  to  authorize  the  transportation  of  samples  of 

flavor  and  fragrance  materials  in  Class  3,  9  and  Division  6.1  to  be  transported  without  required  mart<ing.  labeling  and 

shipping  papers  denied  Septemt)er  16,  1999. 
Request  by  Flavor  &  Extract  Manufacturers',  Washington,  DC  to  authorize  the  transportation  of  samples  of  flavor  and 

fragrance  materials  in  Class  3,  9  and  Division  6.1  to  be  transported  without  required  mari<ing,  labeling  and  shipping 

papers  denied  September  1 6,  1 999. 
Request  by  International  Federation  of  Inspection  Agencies,  Houston,  TX  to  authorize  the  transportation  in  commerce 

of  Packing  Group  1  material  in  non-bulk  glass  containers  denied  September  16,  1999 
Request  by  Strainrite  Corporation,  Lewiston,  ME  to  authorize  the  manufacture,  mari<  and  sale  of  non-DOT  specification 

polyethylene  flexible  boxes  for  materials  currently  authorized  in  UN  4H2  boxes  denied  September  20,  1999 
Request  by  Merck  KGaA  Darmstradt,  GR  to  authorize  the  manufacture,  mark  and  sale  of  non-DOT  specificatkjn  poly- 
ethylene flexible  boxes  for  materials  currently  authorized  in  UN  4H2  boxes  denied  November  8,  1999. 
Request  by  B  &  K  Equipment  Co.,  Lansing,  IL  to  authorize  the  manufacture,  mari<  and  sale  of  non-DOT  specification 

polyethylene  flexible  boxes  for  materials  cun-ently  authorized  in  UN  4H2  boxes  denied  December  10,  1999. 


[FR  Doc.  00-5808  Filed  3-8-O0;  8:45  ami 

BILUNG  CODE  4909-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  delayed 
more  than  180  days. 


SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  foUowring  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  of  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SVV,  Washington,  DC 
20590-0001,  (202)  366-4535. 


Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information 
from  applicant. 

2.  Extensive  public  comment  under 
review. 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Number 
Suffixes 

N — New  application. 

M — Modification  request. 
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PM — Party  to  ap  >lication  with 
modification  reque  st. 


Issued  in  Washington,  DC,  on  February  23, 
2000. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 

New  Exemption  Applications 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of 
completion 


11767-N 
11862-N 
,11927-N 
12106-N 
12125-N 
12138-N 
12142-N 
12146-N 
12148-N 
12158-N 
12181-N 
12205-N 
12248-N 
12269-N 
12277-N 
12280-N 
12281-N 
12290-N 
12292-N 
12293-N 
12297-N 
12301-N 
12307-N 
12316-N 
12325-N 
12332-N 
12333-N 
12336-N 
12338-N 
12339-N 
12343-N 
12350-N 
12360-N 
12361-N 


Ausimont  USA.  Inc.,  Thorofare,  NJ  

The  BOC  Group,  Murray  Hill,  NJ 

Alaska  Manne  Lines,  Inc.,  Seattle,  WA  

Air  Liquide  America  Corporation,  Houston,  TX  

Mayo  Foundation,  Rochester,  MN 

Gas  Supply  Resources,  Inc.,  Alt>any,  NY 

Aristech  Chemical  Corp.,  Pittstxjrgh,  PA 

LuxferGas  Cylinders,  Riverside,  CA 

Eastman  Kodak  Company,  Rochester,  NY  

Hickson  Corporation,  Conley,  GA 

Aristech,  Pittsburgh,  PA 

Independent  Chemical  Corp.,  Glendale,  NY  

Ciba  Specialty  Chemicals  Corp.,  High  Point,  NC 

Solutia,  Inc.,  St.  Louis,  MO 

The  Indian  Sugar  &  General  Engineering  Corp.  ISGE,  Haryana,  IX 

Combined  Tactical  Systems,  Inc.,  Jamestown,  PA 

ABS  Group,  Inc.,  Houston,  TX  

Savage  Industries,  Inc.,  Pottstown,  PA 

Westway  Trading  Corporation,  New  Orieans,  LA  

Intercontinental  Packaging  Corp.,  Tuckahoe,  NY  

Applied  Companies,  Valencia,  CA 

Niklor  Chemical  Co.,  Long  Beach,  CA  

Kem  County  Dept.  of  Weights  &  Measures,  Bakersfield,  CA  

The  Dow  Chemical  Co.,  Channahon,  IL 

Lifeline  Technologies,  Inc.,  Sharon  Hill,  PA  

Automotive  Occupant  Restraints  Council,  Lexington,  KY  

BFI,  Atlanta,  GA 

AC  Plastiques  Canada  (1992),  Inc.,  Les  Cedres,  Quebec,  CA  

Aeronex,  Inc.,  San  Diego,  CA  

BOC  Gases,  Murray  Hill,  NJ  

City  Machine  &  Welding,  Inc.  of  Amarillo,  Amarillo,  TX  

BAC  Technologies,  Ltd.,  West  Liberty,  OH  

EMCORE  Corp.,  Somerset,  NJ  

PurePak  Technology  Corp.,  Gilbert,  AZ 


03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
03/31/2000 
04/28/2000 
03/31/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
04/28/2000 
03/31/2000 


MODIFICATIONS  TO  EXEMPTIONS 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of 
completion 


661 1-M  . 
6765-M  . 
7277-M  . 
8556-M  . 
8723-M  . 
9266-M  . 
10480-M 
10656-M 
10672-M 
10821-M 
10921-M 
10928-M 
10929-M 
10929-M 
10945-M 
10945-M 
10962-M 
10977-M 
10987-M 
11186-M 
11248-M 
11380-M 


Gardner  Cryogenics,  Lehigh  Valley,  PA 

Gardner  Cryogenics,  Lehigh  Valley,  PA 

Structural  Composites  Industries,  Pomona,  CA  

Gardner  Cryogenics,  Lehigh  Valley,  PA 

Buckley  Powder  Company,  Englewood,  CO  

ERMEWA,  Inc.,  Houston,  TX 

Gardner  Cryogenics,  Lehigh  Valley,  PA 

Conf  of  Radiation  Control  Program  Directors,  Inc.,  Frankfort,  KY 

Buriington  Packaging,  Inc.,  Brooklyn,  NY 

BFI  Waste  Systems  of  North  America,  Inc.,  Atlanta  GA 

The  Proctor  &  Gamble  Company,  Cincinnati,  OH 

Matheson  Tri-Gas,  Parsippany,  NJ  

Consolidated  Rail  Corporation,  Philadelphia,  PA  

Matheson  Tri-Gas,  Parsippany,  NJ  

Structural  Composites  Industries  (SCI),  Pomona,  CA  

Stnjctural  Composites  Industries,  Pomona,  CA  

Intemational  Compliance  Center,  Mississauga  ON  L4Z  1X8,  CA 

Federal  Industries  Corporation,  Plymouth,  MN  

Air  Products  and  Chemicals,  Inc.,  Allentown,  PA  

Cryenco,  Inc.,  Denver,  CO  

HAZMATPAC,  Houston,  TX 

Baker  Atlas,  Houston,  TX  


03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
04/28/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
03/31/2000 
02/28/2000 


Application  No. 
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Modifications  to  Exemptions— Continued 


11406-M 
11769-M 
11769-M 
11903-M 
11942-M 
12069-M 
12074-M 
12178-M 


Applicant 


Conf.  of  Radiation  Control  Program  Directors,  Inc.,  Frankfort,  KY 

Great  Western  Chemical  Company,  Portland,  OR 

Great  Western  Chemical  Company,  Protland,  OR 

Comptank  Corporation,  Bothwell,  Ontario,  CA 

Niklor  Chemical  Company,  Long  Beach,  CA  

Compagnie  des  Containers  Resen/otrs,  Paris,  FR  

Van  Hool  NV,  B-2500  Lier  Koningshooikt,  BG  

STC  Technologies,  Inc.,  Bethlehem,  PA 
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Estimated 

date  of 
completion 


04/28/2000 
04/28/2000 
02/28/2000 
04/28/2000 
04/28/2000 
03/31/2000 
04/28/2000 
04/28/2000 


(FR  Doc.  00-5807  Filed  3-8-00;  8:43  am] 

BILUNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33556  (Sub-No. 
4.)]^ 

Canadian  Nationai  Raiiway  Company, 
Grand  Trunk  Corporation,  and  Grand 
Trunl(  Western  Railroad  Incorporated— 
Control— Illinois  Central  Corporation, 
Illinois  Central  Railroad  Company, 
Chicago,  Central  and  Pacific  Railroad 
Company,  and  Cedar  River  Railroad 
Company  (General  Oversight) 

ACTION:  Decision  No.  1;  Notice  of 
general  oversight  proceeding,  and 
request  for  comments  from  interested 
persons  on  the  progress  of 
implementation  of  the  CN/IC 
transaction  and  the  workings  of  the 
various  conditions  imposed. 

SUMMARY:  In  1999,  in  Canadian 
National  Railway  Company,  Grand 
Trunk  Corporation,  and  Grand  Trunk 
Western  Railroad  Incorporated — 
Control — Illinois  Central  Corporation, 
Illinois  Central  Railroad  Company, 
Chicago,  Central  and  Pacific  Railroad 
Company,  and  Cedar  River  Railroad 
Company,  STB  Finance  Docket  No. 
33556,  Decision  No.  37  (STB  served 
May  25,  1999)  [CN/IC  Dec.  No.  37),  we 
approved,  subject  to  various  conditions 
(including  a  5-year  general  oversight 
condition):  (1)  the  acquisition,  by 
Canadian  National  Railway  Company, 
Grand  Trunk  Corporation,  and  Grand 
Trunk  Western  Railroad  Incorporated 
(collectively,  CN),  of  control  of  Illinois 
Central  Corporation,  Illinois  Central 
Railroad  Company,  Chicago,  Central  & 
Pacific  Railroad  Company,  and  Cedar 
River  Railroad  Company  (collectively, 
IC),  and  (2)  the  integration  of  the  rail 
operations  of  CN  and  IC.  We  are  now 
instituting  a  proceeding  to  implement 
the  general  oversight  condition  imposed 
in  CN/IC  Dec.  No.  37.  We  are  requiring 


Canadian  National  Railway  Company 
(CNR)  to  file  a  progress  report  respecting 
the  CN/IC  transaction  and  to  make 
certain  data  available  to  interested 
persons.  We  are  inviting  interested 
persons  to  submit  comments  on  the 
progress  of  implementation  of  the  CN/ 
IC  transaction  and  the  conditions  we 
imposed. 

DATES:  CNR  must  file  a  progress  report 
by  July  3,  2000,  and  must  make  CN/IC's 
100%  traffic  waybill  tapes  available  tc 
interested  persons  by  July  17,  2000. 
Conmients  of  interested  persons  will  be 
due  on  August  18,  2000.  Replies  will  be 
due  on  September  5,  2000. 
ADDRESSES:  An  original  and  25  copies  of 
all  documents  must  refer  to  STB 
Finance  Docket  No.  33556  (Sub-No.  4) 
and  must  be  sent  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit.  Attn:  STB 
Finance  Docket  No.  33556  (Sub-No.  4), 
1925  K  Street,  NW.,  Washington,  DC 
20423-0001.  In  addition,  one  copy  of 
each  docimient  filed  in  this  proceeding 
must  be  sent  to  CNR's  representative: 
Paul  A.  Cunningham,  HARKINS 
CUNNINGHAM,  801  Pennsylvania 
Avenue,  NW.,  Suite  600,  Washington, 
DC  20004-2664. 

In  addition  to  submitting  an  original 
and  25  copies  of  all  paper  documents 
filed  with  the  Board,  parties  must  also 
submit,  on  3.5-inch  IBM-compatible 
floppy  diskettes  (disks)  or  compact  discs 
(CDs),  one  electronic  copy  of  each  such 
document  (e.g.,  textual  materials, 
electronic  workpapers,  data  bases  and 
spreadsheets  used  to  develop 
quantitative  evidence)  and  must  clearly 
label  pleadings  and  attachments  and  the 
corresponding  disks/CDs  with  an 
identification  acronym  and  pleading 
number.2  Textual  materials  must  be  in, 
or  convertible  by  and  into,  WordPerfect 
7.0.  Electronic  spreadsheets  must  be  in 
some  version  of  Lotus,  Excel,  or  Quattro 


Pro.  Parties  may  individually  seek  a 
waiver  from  the  disk/CD  requirement. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Julia  M.  Farr,  (202)  565-1613.  (TDD  for 
the  hearing  impaired:  1-800-877-8339.1 
SUPPLEMENTARY  INFORMATION:  In  CN/IC 
Dec.  No.  37,  we  established  general 
oversight  for  a  period  of  up  to  5  years 
so  that  we  might  assess  the 
competitiveness  of  service  provided  by 
CN/IC  and  KCS  under  the  Alliance 
Agreement  ^  and  the  effectiveness  of  the 
various  conditions  we  imposed.  We 
reserved  jurisdiction  to  implement  the 
oversight  condition  and,  if  necessary,  to 
impose  additional  conditions  and/or  to 
take  other  action  if,  and  to  the  extent, 
we  determined  that  it  was  necessary  to 
impose  additional  conditions  and/or  to 
take  other  action  to  address  matters 
respecting  the  CN/IC  control 
transaction,  including  without 
limitation:  (a)  Concerns  regarding  the 
operation  of  the  Alliance  Agreement, 
particularly  with  respect  to  ongoing 
competition  within  the  Baton  Rouge- 
New  Orleans  corridor;  (b)  concerns  of 
North  Dakota  grain  shippers  with 
respect  to  the  Chicago  gateway;  (c) 
concerns  with  respect  to  investment  in 
and  operation  of  the  Detroit  River 
Tunnel;  (d)  concerns  with  respect  to  any 
merger-related  link  to  any  unfair  pricing 
practices  in  the  lumber  industry;  (e) 
concerns  with  respect  to  lack  of 
appropriate  labor  protective  conditions 
if  imauthorized  control  of  CN/IC  and 
KCS  should  occur;  and  (f)  any  necessary 
monitoring  of  our  environmental 
mitigating  conditions.  See  CN/IC  Dec. 
No.  37,  slip  op.  at  8  (item  8),  39-40.  56 
(ordering  paragraph  1). 

We  are  now  instituting  this 
proceeding  to  implement  the  general 
oversight  condition  imposed  in  CN/IC 


'  A  copy  of  this  decision  is  being  served  on  all 
persons  designated  as  POR,  MOC.  or  GOV  on  the 
service  list  in  STB  Finance  Docket  No.  33556. 

2  A  copy  of  each  such  disk  or  CD  should  be 
provided  to  any  other  party  upon  request. 


3  In  CN/IC  Dec.  No.  37:  The  Kansas  City  Southern 
Railway  Company  and  Gateway  Western  Railway 
Company,  and  all  other  wholly  owned  (directly  or 
indirectly)  subsidiaries  of  Kansas  City  Southern 
Industries,  Inc.,  were  referred  to  collectively  as 
KCS;  and  a  settlement  agreement  entered  into  on 
April  15,  1998.  by  CN.  IC.  and  KCS  was  variously 
referred  to  as  the  Alliance  Agreement  or,  on 
*casion.  the  CN/IC/KCS  Alliance  Agreement. 
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Dec.  No.  37.*  We  in  vite  information 
from  interested  per  ions  as  to  both  the 
status  of  implemen  ation  of  the  CN/IC 
transaction  and  the  effects  of  the  various 
conditions  we  imp(  sed. 

We  are  requiring  CNR  to  file,  by  July 
3,  2000,  a  progress  :eport  respecting 
implementation  of  he  CN/IC 
transaction.  This  pi  ogress  report  should 
contain  an  in-depth  analysis  of 
implementation  of  he  transaction  and 
of  the  workings  of  t  le  various 
conditions.  We  are  iirther  requiring 
CNR  to  make  CN/IC  's  100%  traffic 
waybill  tapes  available  by  July  17,  2000, 
to  those  interested  |  )ersons  who  have 
entered  the  appropi  iate  confidentiality 
agreement  pursuant  to  the  protective 
order  discussed  bel  dw.  These  tapes 
should  include  the  most  up-to-date  data 
then  accessible  by  ( INR. 

We  are  directing  hat  interested 
persons  submit,  by  \ugust  18,  2000,  any 
conunents  respectii  g  the  progress  of 
implementation  of  1  he  CN/IC 
transaction  and  the  workings  of  the 
various  conditions  've  imposed.  Replies 
to  comments  must  I  le  submitted  by 
September  5,  2000. 

Protective  Order.  Parties  may  submit 
filings  (including  ellectronic 
submissions  contained  on  disks  and 
CDs),  as  appropriate,  under  seal  marked 
Confidential  or  Highly  Confidential 
pursuant  to  the  proi  ective  order  entered 
in  STB  Finance  Do(  ket  No.  33556  in 
Decision  No.  1  (sen  ed  Feb.  26, 1998),  as 


modified  in  certain 
No.  36  (served  Apr. 
files  made  available 


respects  in  Decision 
6,  1999).5  Waybill 
to  interested 


persons  will  be  subject  to  this  protective 
order. 

Service  List.  A  co  )y  of  this  decision 
is  being  served  on  a  1  persons 


designated  as  FOR, 
service  list  in  STB 


VlOC,  or  GOV  on  the 
inance  Docket  No. 


33556.  This  decisio  i  will  serve  as  notice 
that  persons  who  w  sre  parties  of  record 
in  STB  Finance  Docket  No.  33556  will 
not  automatically  h  s  placed  on  the 
service  list  as  partie  s  of  record  in  the 


STB  Finance  Docke 
4)  general  oversight 


persons  interested  i  a  being  on  the  STB 
Finance  Docket  No.  33556  (Sub-No.  4) 
service  list  and  rece  iving  copies  of 
CNR's  filings  relatii  g  to  the  general 


*  We  are  establishing  a 
similar  to  that  imposed  i 
Corpomlion.  Union  Pad) 
Missouri  Pacific  Bailroad 
Merger — Southern  Pacifii 
Southern  Pacific  Transpc  rti 
Louis  Southwestern  Rail 
Corp.,  and  The  Denver  a 
Railroad  Company  (Gene  -al 
Finance  Docket  No.  3276f) 

5  Parties  subcoitting  fil 
expected  to  file  redacted 
placed  in  the  public  docUet 


No.  33556  (Sub-No. 
proceeding.  Any 


srocedurai  schedule 
Union  Pacific 
c  Railroad  Company,  and 
Company — Control  and 
Rail  Corporation, 
ation  Company,  St. 
y  Company,  SPCSL 
Rio  Grande  Western 
Oversight).  STB 
(Sub-No.  21). 
under  seal  will  be 
versions  that  will  be 


iigs 


oversight  proceeding  must  send  us 
written  notification  with  copies  to 
CNR's  representative. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  March  3,  2000. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  00-5809  Filed  3-8-00;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Forms  8109, 8109-B,  and 
810»-C 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44'U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Forms 
8109  and  8109-B,  Federal  Tax  Deposit 
Coupon,  and  Form  8109-C,  FTD 
Address  Change. 

DATES:  Written  comments  should  be 
received  on  or  before  May  8,  2000  to  be 
assxired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form{s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Federal  Tax  Deposit  Coupon 
(Forms  8109  and  8109-B)  and  FTD 
Address  Change  (Form  8109-C). 

OMB  Number:  1545-0257. 

Form  Numbers:  8109,  8109-B,  and 
8109-C. 

Abstract:  Federal  tax  deposit  coupons 
(Forms  8109  and  8109-B)  are  used  by 


taxpayers  to  deposit  certain  types  of 
taxes  at  authorized  depositaries  or  in 
certain  Federal  Reserve  Banks.  Form 
8109-C,  FTD  Address  Change,  is  used  to 
change  the  address  on  the  FTD  coupon. 
The  information  on  the  deposit  coupon 
is  used  by  the  IRS  to  monitor 
compliance  with  the  deposit  rules  and 
insure  that  taxpayers  are  depositing  the 
proper  amounts  within  the  proper  time 
periods  with  respect  to  the  different 
taxes  imposed  by  the  Internal  Revenue 
Code. 

Cvnent  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  farms,  not-for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Responses: 
62,513,333. 

Estimated  Time  Per  Respondent:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  1,841,607. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  March  2.  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-5819  Filed  3-8-00;  8:45  am) 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-G 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-G,  Certain  Government  and 
Qualified  State  Tuition  Program 
Payments. 

DATES:  Written  comments  should  be 
received  on  or  before  May  8,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Government  and 
Qualified  State  Tuition  Program 
Payments. 

OMB  Number:  1545-0120. 

Form  Number:  1099-G. 

Abstract:  Form  1099-G  is  used  to 
report  govenunent  payments  such  as 
unemployment  compensation,  state  and 
local  income  tax  refunds,  credits,  or 
offsets,  discharges  of  indebtedness  by 
the  Federal  Government,  taxable  grants, 
subsidy  payments  from  the  Department 
of  Agricultiu-e,  and  qualified  state 
tuition  program  payments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Federal,  state,  local 
or  tribal  govenmients. 
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Estimated  Number  of  Responses: 
55.746.627. 

Estimated  Time  Per  Response:  12  min. 

Estimated  Total  Annual  Burden 
Hours;  11,149,325. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  svunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  29,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-5820  Filed  3-8-00;  8:45  am) 
BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  712 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
712,  Life  Insurance  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  May  8,  2000  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Life  Insurance  Statement. 

OMB  Number:  1545-0022. 

Form  Number:  712. 

Abstract:  Form  712  provides 
taxpayers  and  the  IRS  with  information 
to  determine  if  insurance  on  the 
decedent's  life  is  includible  in  the  gross 
estate  and  to  determine  the  value  of  the 
policy  for  estate  and  gift  tax  purposes. 
The  tax  is  based  on  the  value  of  the  life 
insurance  policy. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  712  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Responses: 
60,000. 

Estimated  Time  Per  Response:  17  hrs., 
56  min. 

Estimated  Total  Annual  Burden 
Hours.  1.076,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retioms  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
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Approved:  March  1  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearancd  Offi 
[FR  Doc.  00-5821  Fil*i 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  S»rvice 

Proposed  Collectkin;  Comment 
Request  for  Form  "12575  and  Form 
12575- A 

agency:  hitemal  Re|venue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  Request  for 

comments. 


SUMMARY:  The  Depa^ent 
Treasury,  as  part  of 
to  reduce  paperwor|i 
burden,  invites  the 
other  Federal  agenc  es 
opportunity  to  com|nent 
and/or  continuing  i 
collections,  as  requ: 
Paperwork  Reductic^n 
Pubhc  Law  104-13 
3506(c)(2)(A)).  Currfently 
soliciting  comment; 
1 2575,  Notice  of  Fie  uciary 
Relationship — lUinc  is 
and  Form  12575-A, 
Relationship — lUinc  is 
(Part  in — Continuation 
DATES:  Written  co 
received  on  or  befor  s 
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ADDRESSES:  Direct  a|l 
to  Garrick  R.  Shear, 
Service,  room  5244, 
Avenue  N\V.,  Wash 
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written  comments 
Internal  Revenue 
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ngton,  DC  20224. 
CONTACT: 
additional  information  or 
and  instructions 
Carol  Savage, 
Internal  Revenue 
1111  Constitution 
on,  DC  20224. 


tai 


SUPPLEMENTARY  INFORMATION: 

Title:  Form  12575,  Notice  of  Fiduciary 
Relationship — Illinois  Type  Land  Trust; 
Form  12575-A,  Notice  of  Fiduciary 
Relationship — Illinois  Type  Land  Trust 
(Part  III — Continuation  Sheet). 

OMB  Number:  1545-1683. 

Fonn  Number:  12575  and  12575-A. 

Abstract:  Forms  12575  and  12575-A 
will  be  used  by  trustees  of  Illinois  Land 
Trusts  to  report  the  creation  of  such 
trusts  and  any  changes  to  the  trust  such 
as  the  adding  or  removing  of  a 
beneficiary  or  a  change  in  the  power  of 
direction  of  the  trust. 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
12.500. 

Estimated  Time  Per  Response:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiuu  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  March  2,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-5822  Filed  3-8-00;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290&-NEW] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  for 
information  needed  to  determine  non- 
Federal  nursing  home  or  the  residential 
care  home  qualification  for  providing 
care  to  veteran  patients. 

DATES:  Written  conmients  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  8,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff,  Veterans  Health 
Administration  (193B1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-NEW"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  (202)  273-8310  or  FAX  (202) 
273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  fi-om  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  conunent  is 
being  made  pursuant  to  Section 
35Q6{c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
conmients  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
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functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciu^cy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles:  a.  Application  for  Fvunishing 
Nursing  Home  Care  to  Beneficiaries  of 
Veterans  Affairs,  VA  Form  10-1170. 

b.  Residential  Care  Home  Program — 
Sponsor  Application,  VA  Form  10- 
2407. 

OMB  Control  Number:  2900-NEW. 

Type  of  Review:  New  collection. 

Abstract:  VA  medical  centers  and  VA 
Central  Office  use  the  information  on 
the  forms  to  determine  non-Federal 
nursing  home  or  the  residential  care 
home  qualification  for  providing  care  to 
veterans. 

Affected  Public:  Business  or  other  for- 
profit,  hidividuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Annual  Burden:  a.  VA 
Form  10-1170-167  hours. 

b.  VA  Form  10-2407-83  hours. 

Estimated  Average  Burden  Per 
Respondent:  a.  VA  Form  10-1170-20 
minutes. 

b.  VA  Form  10-2407-5  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents:  a. 
VA  Form  10-1170-500. 

b.  VA  Form  10-2407-1,000. 

By  direction  of  the  Secretary. 

Dated:  February  16,  2000. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  00-5825  Filed  3-8-00;  8:45  am) 
nUJNG  CODE  832(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290<M)098] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 


information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  pubhc 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  if 
spouses,  surviving  spouses,  and 
children  of  veterans  are  eligible  for 
Dependents'  Educational  Assistance 
benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  8,  2000. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy }.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control.No.  2900-0098"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performjmce  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
biu-den  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biurden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Survivors'  and 
Dependents'  Educational  Assistance 
(Under  Provisions  of  Chapter  35,  Title 
38,  U.S.C),  VA  Form  22-5490. 

OMB  Control  Number:  2900-0098. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-5490  serves  as 
an  application  for  Dependents' 
Educational  Assistance  (DEA).  Spouses, 
surviving  spouses,  and  children  of 


veterans  must  submit  evidence  to 
establish  eligibility  and  entitlement  to 
DEA  under  Title  38,  U.S.C,  3513.  VA 
uses  the  information  to  determine  if  an 
individual  claimant  qualifies  for  DEA 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  10,050 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Once — Initial 
Application. 

Estimated  Number  of  Respondents: 
20,100. 

Dated:  February  16,  2000. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  00-5826  Filed  3-8-00;  8:45  am] 
BILUNG  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0198] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  if  a 
veteran  is  eligible  for  clothing  allowance 
payment. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  8,  2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0198"  in 
any  correspondence. 
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FOR  FURTHER  INFOP  MAT10N  CONTACT: 


Nancy  J.  Kessingei 
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at  (202)  273-7079  or 
FAX  (202)  275-59 17. 
SUPPLEMErfTARY  INfORMATICN:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  appro  \/a\  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursui  mt  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  he  following 
collection  of  infor  nation,  VBA  invites 
comments  on:  (1)  A^hether  the  proposed 
collection  of  infor  nation  is  necessary 
for  the  proper  per  ormance  of  VBA's 
functions,  includiig  whether  the 


information  will 
(2)  the  accuracy  o 


1  ave  practical  utility; 
VBA's  estimate  of  the 


biuden  of  the  pro]  tosed  collection  of 
information;  (3)  w  ays  to  enhance  the 
quality,  utility,  an  d  clarity  of  the 


G  sriatrics 


Studes 


Aging  and  Clinical 

Surgery  

Nephrology 

Neurot))Ology-C  ... 

Respiration 

Oncology 
Cardiovascular 
Immunology  .... 

Hematology 

Neurobiology-D 

Epidemiology  . 

Gastroenterology 

General  Medical 

Mental  HIth  &  Behai^ioral  ScierK»s 

Endocrinology 

Infectious  Diseases 

Alcohol  and  Drug 

Medical  Research 


Scisnce 


Dspendence  

S  ervice  Merit  Review  Committee 


The  addresses 
The  Double  Tree. 

Avenue,  NW, 
Holiday  Iim 

Avenue,  NW 
Holiday  Inn 

Street,  NW, 
Radisson  Barcelo 

NW,  Washingt 
Washington  Plaz,  i 

NW,  Washingt 

These 
for  the  purpose 
scientific  merit 
each  specialty  b\ 
Veterans  Affairs 
working  in  VA 
Clinics. 

The  subcommittee 
open  to  the  publ 
one  hour  at  the 
discuss  the 
program.  The 
subcommittee  mfeeting 


o 
o ' 


!  genei  al 


information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Aimual  Clothing 
Allowance,  VA  Form  21-8678. 

OMB  Control  Number:  2900-0198. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-8678  is  used 
by  veterans  to  apply  for  clothing 
allowance.  Without  this  information, 
VA  would  be  unable  to  determine 
eligibility  for  this  benefit. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,120 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 


Subcommittee  for 


.ft 


the  hotels  are: 
1515  Rhode  Island 
Vlashington.  DC  20005 
Cenfal,  1501  Rhode  Island 
\  /ashington.  DC  20005 
Dowitown,  1155  14th 
Washington,  DC  20005 
Hotel,  2121  P  Street, 
<in,  DC  20037 

10  Thomas  Circle, 
in,  DC  20005 
subcomfiittee  meetings  will  be 
evaluating  the 
research  conducted  in 
Department  of 
VA)  investigators 
K  edical  Centers  and 


Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
6,720. 

Dated:  February  16,  2000. 

By  direction  of  the  Secretary: 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  00-5827  Filed  3-9-00;  8:45  am) 
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meetings  will  be 
c  for  approximately 
of  each  meeting  to 
status  of  the 

portion  of  each 
will  be  closed  to 


s:art 


reiiaimng 


the  public  for  the  review,  discussion, 
and  evaluation  of  initial  and  renewal 
projects. 

The  closed  portion  of  the  meetings 
involves  discussion,  examination, 
reference  to,  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols  emd  similar 
documents.  During  this  portion  of  the 
subcommittee  meetings,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  could  significantly 
frustrate  implementation  of  proposed 
agency  action  regarding  such  research 
projects. 

As  provided  by  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94-409,  closing  portions  of 
these  subcommittee  meetings  is  in 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Research  Service  Merit  Review 
Committee,  Notice  of  Meetings         * 

The  Department  of  Veterans  Affairs 
gives  notice  under  the  Federal  Advisory 
Conunittee  Act,  5  U.S.C.  App.,  of  the 
following  meetings  to  be  held  from  8  am 
to  5  pm  as  indicated  below: 


Date 


March  20,  2000  

March  20,  2000  

March  22,  2000  

March  23,  2000  

March  27,  2000  

March  27-28,  2000 

March  31,  2000  

April  3-4,  2000  

Aprils,  2000  

April  6-7,  2000  

April  10,  2000  

April  10-11,2000  .. 
April  13-14,  2000  .. 
April  13-14,  2000  .. 
April  17-18,  2000  .. 
April  17-18,  2000  .. 

April  18,  2000  

June  1,  2000  


Location 


Washington  Plaza 
The  Double  Tree 
Washington  Plaza 
Holiday  Inn  Central 
Holiday  Inn  Central 
Holiday  Inn  Central 
Holiday  Inn  Central 
The  Double  Tree 
Holiday  Inn  Downtown 
Radisson  Barcelo 
Holiday  Inn  Central 
Holiday  Inn  Central 
Holiday  Inn  Central 
Holiday  Inn  Central 
Washington  Plaza 
Washington  Plaza 
Washington  Plaza 
Holiday  Inn  Central 


accordance  with  5  U.S.C,  552b{c)  (6) 
and  (9)(B).  Those  who  plan  to  attend  or 
would  like  to  obtain  a  copy  of  minutes 
of  the  subcommittee  meetings  and 
rosters  of  the  members  of  the 
subcommittees  should  contact  Dr. 
LeRoy  Frey,  Chief  Program  Review 
Division,  Medical  Research  Service, 
Department  of  Veterans  Affairs, 
Washington.  DC  (202)  408-3630. 

Dated:  March  2.  2000. 

By  Direction  of  the  Secretary. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
|FR  Doc.  00-5717  Filed  3-&-00;  8:45  am] 
BILUNG  CODE  8320-01-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Scientific  Review  and  Evaluation 
Board  for  Health  Services  Research 
and  Development  Service,  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs, 
Veterans  Health  Administration,  gives 
notice  under  Pub.  L.  92-463,  that  a 
meeting  of  the  Scientific  Review  and 
Evaluation  Board  for  Health  Services 
Research  and  Development  Service  will 
be  held  at  The  New  Otani  Hotel  and 
Garden,  120  South  Los  Angeles  Street, 
Los  Angeles,  CA,  June  21  through  24, 
2000.  On  June  21,  the  meeting  will 
begin  at  7:00  p.m.  until  9:00  p.m.  and 
on  June  22  through  24  from  8:00  a.m. 
until  5:00  p.m.  The  purpose  of  the 
meeting  is  to  review  research  and 
development  applications  concerned 
with  the  measurement  emd  evaluation  of 
health  care  services  and  with  testing 


new  methods  of  health  care  delivery 
and  management.  Applications  are 
reviewed  for  scientific  and  technical 
merit.  Recommendations  regarding 
funding  are  prepared  for  the  Chief 
Research  and  Development  Officer. 
This  meeting  will  be  open  to  the 
public  at  the  start  of  the  June  21  session 
for  approximately  one  half-hour  to  cover 
administration  matters  and  to  discuss 
the  general  status  of  the  program.  The 
closed  portion  of  the  meeting  involves 
discussion,  examination,  reference  to, 
and  oral  review  of  staff  and  consultant 
critiques  of  research  protocols  and 
similar  documents.  During  the  portion 
of  the  meeting,  discussion  and 
recommendations  will  include 
qualifications  of  the  personnel 
conducting  the  studies  (the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy),  as  well  as  research  information 
(the  prematxire  disclosure  of  which 


would  be  likely  to  frustrate  significantly 
implementation  of  proposed  agency 
action  regarding  such  research  projects). 
As  provided  by  the  subsection  10(d)  of 
Pub.  L.  92-463.  as  amended  by  Pub.  L. 
94-409,  closing  portions  of  these 
meetings  is  in  accordance  with  5  U.S.C. 
552b(c)(6)  and  (9)(B). 

Those  who  plan  to  attend  the  open 
session  should  contact  the  Assistant 
Director,  Scientific  Review  (124F), 
Health  Services  Research  and 
Development  Service,  Department  of 
Veterans  Affairs,  1400  I  Street,  N.W., 
Suite  780,  Washington,  D.C.,  at  least  five 
days  before  the  meeting.  For  further 
information,  call  (202)  408-3665. 

Dated:  March  2,  2000. 

By  Direction  of  the  Secretary. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
(FR  Doc.  00-5718  Filed  3-8-00;  8:45  am] 

BILLING  CODE  8320-01-M 
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Corrections 
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Thursday,  March  9,  2000 


This  section  of  the  F  EDERAL  REGISTER 
contains  editorial  coirections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documerits  These  corrections  are 
prepared  by  the  Offite  of  the  Federal 
Register.  Agency  pn  spared  corrections  are 
issued  as  signed  do  juments  and  appear  in 
the  appropriate  doci  ment  categories 
elsewhere  in  the  issi  le 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  99-ASO-29] 

Estabiishment  o^  Class  E  Airspace; 
Atmore,  AL 

Correction 

In  rule  docume  at  00-3979  beginning 
on  page  8270  in  t  le  issue  of  Friday. 
February  18,  200i  I,  make  the  following 
correction: 


,  in  the  second 

in  the  10th  line,  "ES" 


§71.1    [Corrected; 

1.  On  page  827 1 
column,  in  §71.1 
should  read  "E5' 

2.  On  the  same 
column,  in  the 
line,  "(Lat.  31°26 
"(Lat.  31°00'58'' 

[FR  Doc.  CO-3979  tiled  3-8-00;  8:45  am] 

BILUNG  CODE  1505-01  -O 


page,  in  the  same 

section,  in  the  12th 
58""  should  read 


same 


Thursday, 
March  9,  2000 


Part  n 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  81 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner; 
HUD'S  Regulation  of  the  Federal  National 
Mortgage  Association  (Fannie  Mae)  and 
the  Federal  Home  Loan  Mortage 
Corporation  (Freddie  Mac);  Proposed  Rule 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Astiistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  81 

[Docket  No.  FR-*^4-P-01] 
RIN  2501-AC60 

HUD'S  Regulatioli  of  tlie  Federal 
National  IMortga4e  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac) 


AGENCY:  Office  o 
Secretary  for 
Commissioner, 

ACTION:  Propos 


the  Assistant 
HoAsing-Federal  Housing 


HUD. 
rule. 


ec 


Nati(  inal 
(Far  a 

L(ian 
(Freddie 
lent  Spoi 
cale  ndar 
3.  In  ace 
Housing  Ent 
Soim  Iness 


summary:  Throu^ 
the  Department 
Development  is 
proposed  new 
the  Federal 
Association 
Federal  Home 
Corporation 
the  Government 
or  GSEs)  for 
through  2003.  In 
Federal 
Safety  and 
rule  proposes  ne(w 
piuchase  by  F 
Mac  of  mortgagefe 
moderate- incomp 
affordable  hou 
central  cities,  ru, 
imderserved 
proposes  to 
coimting  differe;  it 
purchases  toward 
provide  greater 
types  of  mortgaj  e 
mortgage 
database.  This 
comments  on 
related  to  the 

While  Fannie 
have  been 
stability  and 
certain  types  of 
the  affordable 
substantially 
the  total  CI 
mortgage  marke : 
reasons  for  thesi  s 
both  to  the  GSE  i 
underwriting 
relatively  low 
specific  market! 
income  families 
multifamily  re 
manufactured 
owner-occupiec 
seasoned 


afford  ible 


this  proposed  rule, 
( if  Housing  and  Urban 
!  eliciting  comments  on 
h(  lusing  goal  levels  for 
Mortgage 
ie  Mae)  and  the 
Mortgage 
Mac)  (collectively. 
Sponsored  Enterprises, 

years  2000 
accordance  with  the 
erprises  Financial 
Act  of  1992,  this 
goal  levels  for  the 
ie  Mae  and  Freddie 
financing  low-and 
housing,  special 
^,  and  housing  in 
al  areas,  and  other 
This  rule  also 
HUD's  guidelines  for 
types  of  mortgage 
those  goals,  and  to 
)ublic  access  to  certain 
data  on  the  GSEs' 
in  HUD's  public  use 
also  solicits  public 
other  issues 
_  goals. 
Mae  and  Freddie  Mac 
in  providing 
in  the  market  for 
mortgages,  their  share  of 
_  market  is 
than  their  share  of 
conforming 
There  are  several 
disparities,  related 
'  purchase  and 
gt  idelines  and  to  their 
Iqvel  of  activity  in 
that  serve  lower- 
including  small 
n  tal  properties, 
hpusing.  single  family 
rental  properties,  and 
housing  mortgages. 


sing 


are  IS 
clari  fy 


purchi  ses 
mle 
se  i^eral 
ho  using ; 
ie  Mae 
successful 
liqi  lidity 
if  uortga 
housing : 
snallerl 
:onven  tional 


As  the  GSEs  continue  to  grow  their 
businesses,  the  proposed  new  goals  will 
provide  strong  incentives  for  the  two 
enterprises  to  more  fully  address  the 
housing  finance  needs  for  very  low-, 
low-and  moderate-income  families  and 
residents  of  underserved  areas  and  thus, 
more  fully  realize  their  public  purposes. 
DATES:  Comments  must  be  submitted  on 
or  before:  May  8,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
regarding  this  proposed  rule  to  the 
Regulations  Division,  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  Written  comments  may  also  be 
provided  electronically  to  the  following 
e-mail  address:  hsg-gse@hud.gov  All 
communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  A.  Tasker,  Director,  Office  of 
Government  Sponsored  Enterprises 
Oversight,  Room  6182,  telephone  (202) 
708-2224.  For  questions  on  data  or 
methodology,  contact  John  L.  Gardner, 
Director,  Financial  histitutions 
Regulation  Division,  Office  of  Policy 
Development  and  Research,  Room  8234, 
telephone  (202)  708-1464.  For  legal 
questions,  contact  Keimeth  A.  Markison, 
Assistant  General  Counsel  for 
Government  Sponsored  Enterprises/ 
RESPA,  Office  of  the  General  Counsel, 
Room  9262,  telephone  (202)  708-3137. 
The  address  for  all  of  these  persons  is: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington,  DC  20410. 

Persons  with  hearing  and  speech 
impairments  may  access  the  phone 
numbers  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8399. 
SUPPLEMENTARY  INFORMATION: 

I.  General 

A.  Purpose 

Through  this  proposed  rule,  the 
Department  of  Housing  and  Urban 
Development  (HUD  or  the  Department) 
is  soliciting  comments  on  proposed  new 
housing  goal  levels  for  the  Federal 
National  Mortgage  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac) 
(collectively,  the  Government 
Sponsored  Enterprises,  or  GSEs)  for 
calendar  years  2000  through  2003.  The 


housing  goals  will  be  phased  in 
beginning  in  calendar  year  2000  and 
will  be  fully  implemented  by  calendar 
year  2001.  In  accordance  with  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Souudness  Act  of  1992.^ 
which  requires  the  GSEs  to  facilitate  the 
financing  of  affordable  housing  for  low- 
and  moderate-income  families  and 
underserved  neighborhoods  and 
requires  the  Department  to  establish 
housing  goals;  this  rule  proposes 
increased  housing  goal  levels  for  the 
purchase  by  Fannie  Mae  and  Freddie 
Mac  of  mortgages  financing  low-  and 
moderate-income  housing,  special 
affordable  housing,  and  housing  in 
central  cities,  rural  areas,  and  other 
imderserved  areas.  This  rule  also 
proposes  to  clarify  HUD's  guidelines  for 
counting  different  types  of  mortgage 
purchases  toward  those  goals,  and  to 
provide  greater  public  access  to  certain 
types  of  mortgage  data  on  the  GSEs' 
mortgage  purchases  in  HUD's  public  use 
database.  This  rule  also  solicits  public 
comments  on  several  other  issues 
related  to  the  housing  goals. 

While  Fannie  Mae  and  Freddie  Mac 
have  been  successful  in  providing 
stability  and  liquidity  in  the  market  for 
certain  types  of  mortgages,  their  share  of 
the  affordable  housing  market  is 
substantially  smaller  than  their  share  of 
the  total  conventional  conforming 
mortgage  market.  The  GSEs'  mortgage 
purchases  accoimted  for  39  percent  of 
all  owner  and  rental  housing  units  that 
were  financed  in  the  market  during 
1997,  but  their  purchases  that  qualified 
for  the  Low-  and  Moderate-Income 
Housing  Goal  represented  only  30 
percent  of  the  low-  and  moderate- 
income  housing  market  and  their 
Special  Affordable  Housing  Goal 
(directed  toward  very  low-  and  low- 
income  families)  qualifying  mortgage 
purchases  represented  only  24  percent 
of  that  market.  There  are  severaJ  reasons 
for  these  disparities,  related  both  to  the 
GSEs'  piuchase  and  imderwriting 
guidelines  and  to  their  relatively  low 
level  of  activity  in  specific  markets  that 
serve  lower-income  families,  including 
small  multifamily  rental  properties, 
manufactured  housing,  single  family 
owner-occupied  rental  properties,  and 
seasoned  affordable  housing  mortgages. 
As  the  GSEs  continue  to  grow  their 
businesses,  the  proposed  new  goals  will 
provide  strong  incentives  for  the  two 
enterprises  to  more  fully  address  the 
housing  finance  needs  of  very  low-,  low- 
and  moderate-income  families  and  the 
residents  of  underserved  areas,  and, 


1 12  U.S.C.  4501  et  seq.:  Pub.  L.  102-550. 
approved  Oct.  28. 1992. 
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thus,  more  fully  realize  their  public 
piuposes. 

In  determining  the  appropriate  level 
of  the  housing  goals,  HUD  must 
consider  six  statutory  factors:  national 
housing  needs;  economic,  housing  and 
demographic  conditions;  performance 
and  effort  of  Fannie  Mae  and  Freddie 
Mac  toward  achieving  the  housing  goals 
in  previous  years;  the  size  of  the 
conventional  mortgage  market  serving 
the  targeted  population  or  areas  relative 
to  the  size  of  the  overall  conventional 
mortgage  market;  the  ability  of  the  GSEs 
to  lead  the  industry  in  making  mortgage 
credit  available  for  the  targeted 
population  or  areas;  and  the  need  to 
maintain  the  sound  financial  condition 
of  the  GSEs. 

Based  on  consideration  of  all  the 
statutory  factors,  HUD  is  proposing 
increases  to  the  housing  goal  levels.  In 
summary,  the  shares  of  the  mortgage 
markets  that  qualify  for  each  of  tihe 
housing  goals  are  higher  than  the 
current  goal  levels.  The  proposed  goal 
levels  will  close  the  gap  between  the 
GSEs'  performance  and  the 
opportimities  available  in  the  primary 
mortgage  market.  The  proposed  goal 
levels,  while  consistent  with  the 
Department's  estimate  of  the  market 
share  for  each  goal,  are  higher  than  the 
GSEs'  current  level  of  performance,  yet 
they  would  be  reasonable  even  under 
economic  conditions  more  adverse  than 
have  existed  recently.  There  are  a 
number  of  relatively  untapped  segments 
of  the  multifamily,  single  family  owner- 
occupied,  and  single  family  rental 
markets  where  the  GSEs  might  play  an 
enhanced  role  and  thereby  increase 
their  shares  of  targeted  loans  and  their 
performance  on  the  housing  goals. 
These  areas  include  small  multifamily 
mortgage  loans,  multifamily 
rehabilitation  loans,  single  family  rental 
property  loans,  manufactured  housing 
loans,  A-minus  mortgage  loans,  and 
affordable  seasoned  loan  purchases.  The 
proposed  goal  levels  will  challenge  both 
Fannie  Mae  and  Freddie  Mac  to  increase 
their  purchases  of  mortgages  for  lower- 
income  families  and  for  properties  in 
underserved  areas,  and  to  further  their 
efforts  to  meet  the  affordable  housing 
needs  of  lower-income  families, 
minorities,  and  residents  of  underserved 
eueas,  who  continue  to  face  problems 
obtaining  mortgage  credit  and  who 
would  benefit  from  a  more  active  and 
focused  secondary  market.  The 
Department's  analyses  indicate  that 
there  are  substantial  opportimities  in 
the  mortgage  market  where  the  GSEs 
may  purchase  additional  mortgages  that 
qualify  for  one  or  more  of  the  housing 
goals.  The  GSEs  have  the  financial  and 
operational  capacity  to  improve  their 


affordable  housing  performance  and 
lead  the  industry  in  supporting 
mortgage  lending  for  families  and 
neighborhoods  targeted  by  the  housing 
goals.  Further,  the  GSEs  themselves 
have  indicated  that  they  want  to 
increase  their  market  presence  in  many 
of  the  business  areas  identified  above. 

The  current  housing  goal  levels  are  42 
percent  for  the  Low-  and  Moderate- 
Income  Housing  Goal,  24  percent  for  the 
Geographically  Targeted  Goal,  and  14 
percent  for  the  Special  Affordable 
Housing  Goal.  The  Special  Affordable 
Housing  Goal  includes  a  subgoal  for 
mortgage  purchases  financing  dwelling 
imits  in  multifamily  housing  which  is 
0.8  percent  of  the  dollar  volume  of 
mortgages  puirchased  by  the  respective 
GSE  in  1994— $1.29  billion  aimually  for 
Faimie  Mae  and  $988  million  annually 
for  Freddie  Mac.  The  Department  is 
proposing  to  increase  the  housing  goal 
levels  as  follows:  The  proposed  level  of 
the  Low-  emd  Moderate-Income  Housing 
Goal  is  48  percent  for  calendar  year 
2000  and  50  percent  in  calendar  years 
2001-2003;  the  proposed  level  of  the 
Geographically  Targeted  Goal  is  29 
percent  for  calendar  year  2000  and  31 
percent  in  calendar  years  2001-2003; 
and  the  proposed  level  of  the  Special 
Affordable  Housing  Goal  is  18  percent 
in  calendar  year  2000  and  20  percent  in 
calendar  years  2001-2003.  In  addition, 
HUD  is  proposing  to  increase  the  special 
affordable  multifamily  subgoal  to  0.9 
percent  of  the  dollar  volume  of  total 
1998  mortgage  purchases  in  calendar 
year  2000  and  to  1.0  percent  in  calendar 
years  2001-2003. 

Further  discussion  of  the  statutory 
factors  HUD  is  required  to  consider  in 
setting  the  housing  goals,  and  the 
rationale  for  HUD's  establishment  of 
these  goals,  are  provided  throughout  the 
remainder  of  this  preamble  and  in  the 
Appendices  to  the  Proposed  Rule.  In 
particular,  because  of  the  importance  of 
the  GSEs'  ability  to  lead  the  industry  in 
making  mortgage  credit  available  for 
targeted  populations  and  areas,  HUD  is 
seeking  comment  on  the  following:  Are 
the  proposed  housing  goals  appropriate 
given  the  statutory  factors  HUD  must 
consider  in  setting  the  goals,  and  in 
light  of  the  market  estimates  of  the 
GSEs'  shares  of  the  affordable  housing 
market?  (See  Section  E.7,  "Closing  the 
Gap  Between  the  GSEs  and  The 
Market."). 

B.  Background 

1 .  Fannie  Mae  and  Freddie  Mac.  The 
GSEs  engage  in  two  principal 
businesses:  investing  in  residential 
mortgages  and  guaranteeing  securities 
backed  by  residential  mortgages.  Fannie 
Mae  and  Freddie  Mac  are  Government 


Sponsored  Enterprises,  chartered  by 
Congress  in  order  to:  (1)  Provide 
stability  in  the  secondary  market  for 
residential  mortgages;  (2)  respond 
appropriately  to  the  private  capital 
market;  (3)  provide  ongoing  assistance 
to  the  secondary  market  for  residential 
mortgages  (including  activities  relating 
to  mortgages  on  housing  for  low-and 
moderate-income  families  involving  a 
reasonable  economic  retiim  that  may  be 
less  than  the  retiim  earned  on  other 
activities)  by  increasing  the  hquidity  of 
mortgage  investments  and  improving 
the  distribution  of  investment  capital 
available  for  residential  mortgage 
financing;  and  (4)  promote  access  to 
mortgage  credit  throughout  the  nation 
(including  central  cities,  rural  areas,  and 
other  underserved  areas)  by  increasing 
the  liquidity  of  mortgage  investments 
and  improving  the  distribution  of 
investment  capital  available  for 
residential  mortgage  financing.  ^ 

Fannie  Mae  and  Freddie  Mac  receive 
significant  explicit  benefits  through 
their  status  as  GSEs  that  are  not  enjoyed 
by  any  other  shareholder-owned 
corporations  in  the  mortgage  market. 
These  benefits  include:  (1)  Conditional 
access  to  a  $2.25  billion  line  of  credit 
from  the  U.S.  Treasury;  ^  (2)  exemption 
from  the  securities  registration 
requirements  of  the  Securities  and 
Exchange  Conunission  and  the  States;  * 
and  (3)  exemption  from  all  State  and 
local  taxes  except  property  taxes.  ^ 

Additionally,  although  the  seciuities 
the  GSEs  guarantee  and  the  debt 
instruments  they  issue  are  not  backed 
by  the  full  faith  and  credit  of  the  United 
States,  and  nothing  in  this  proposed 
rule  should  be  construed  otherwise,  the 
GSEs'  securities  trade  at  yields  only  a 
few  basis  points  over  those  of  U.S. 
Treasury  securities  and  at  yields  lower 
than  those  received  for  securities  issued 
by  potentially  higher-capitalized,  fully 
private,  but  otherwise  comparable  firms. 
The  market  prices  for  GSE  debt  and 
mortgage-backed  securities,  and  the  fact 
that  the  market  does  not  require  that 
those  securities  be  rated  by  a  national 
rating  agency,  suggest  that  investors 
perceive  that  the  government  implicitly 
backs  the  GSEs'  debt  and  securities. 
This  perception  evidently  arises  from 
the  GSEs'  relationship  to  the  Federal 


'See  sec.  301  of  the  Federal  National  Mortgage 
Association  Charter  Act  (Fannie  Mae  Charter  Act) 
(12  use.  1716);  sec.  301(b)  of  the  Federal  Home 
Loan  Mortgage  Corporation  Act  (Freddie  Mac  Act) 
(12  U.S.C.  1451  note). 

3  Sees.  306(c)(2)  of  the  Freddie  Mac  Act  and 
304(c)  of  (he  Fannie  Mae  Charter  Act. 

*  Sees.  30e(g)  of  the  Freddie  Mac  Act  and  304(d) 
of  the  Fannie  Mae  Charter  Act. 

5  Sees.  303(e)  of  the  Freddie  Mac  Act  and 
309(c)(2)  of  the  Fannie  Mae  Charter  Act. 
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Government,  incl  iding  their  public 
purposes,  their  Cc  ngressional  charters, 
their  potential  dirsct  access  to  U.S. 
Department  of  Tnasury  hinds,  and  the 
statutory  exempti  3ns  of  their  debt  and 
mortgage-backed  ;ecurities  (MBS)  from 
otherwise  mandal  ory  seciuity  laws. 
Consequently.  ea(  h  GSE's  cost  of  doing 
business  is  signifi  candy  less  than  that  of 
other  firms  in  the  mortgage  market. 
According  to  the  J.S.  Department  of 
Treasury,  the  ben  jfits  of  federal 
sponsorship  are  \  orth  almost  $6  billion 
annually  to  Fann  e  Mae  and  Freddie 
Mac.  Of  this  amo  int.  reduced  operating 
costs  (i.e.,  exemp  ion  from  SEC  filing 
fees  and  from  stal  e  and  local  income 
taxes)  represent  a  ^proximately  $500 
million  annually.  These  estimates  are 
broadly  consister  t  with  the  magnitudes 
estimated  by  the  :ongressional  Budget 
Office  and  Gener  il  Accoimting  Office. 
Fannie  Mae  and  1  "reddie  Mac  appear  to 
pass  through  pari  of  these  benefits  to 
consumers  throu;  h  reduced  mortgage 
costs  and  retain  i  art  for  their  own 
stockholders.*^ 

2.  Regulation  o^the  GSEs—FHEFSSA. 
In  1968.  Congress  assigned  HUD  general 
regulatory  author  ity  over  Fannie  Mae  ^ 
and  in  1989.  Con  ^ress  granted  the 
Department  essei  itially  identical 
regulatory  authoi  ity  over  Freddie  Mac." 
Under  the  1968  a  nd  1989  legislation, 
HUD  was  author  zed  to  require  that  a 
portion  of  Fanni(  Mae's  mortgage 
purchases  be  reh  ted  to  the  national  goal 
of  providing  ade(  [uate  housing  for  low- 
and  moderate-income  families. 
Accordingly,  the  Department 
established  two  1  lousing  goals— a  goal 
for  low-and  mod  jrate-income  housing 
and  a  goal  for  ho  jsing  located  in  central 
cities — by  regula  ion,  for  Fannie  Mae  in 
1978.^  Each  goal  was  established  at  the 
level  of  30  perce  it  of  mortgage 
purchases.  Simil  ir  housing  goals  for 
Freddie  Mac  wei  e  proposed  by  the 
Department  in  1'  >91  but  were  not 
finalized  before  '  Dctober  1992,  when 
Congress  revisec  the  Department's  GSE 
regulatory  autho  rities  including 
requirements  for  new  housing  goals. 

In  1992,  Congress  enacted  the  Federal 
Housing  Enterpt  ises  Financial  Safety 
and  Soundness  ,  ^ct  (FHEFSSA).i" 


«  U.S.  Department 
Sponsorship  of  the 
Association  and  the 
Corporafion(  1996), 
■  '  Section  802(ee) 
Development  Act  of 
August  1,  1968;  82 

»  See  sec.  731  of 
Reform,  Recovery, 
(FIRREA)  (Pub.  L.  1 
1989),  which  amended 

9See24CFR81. 
codification) 

'oPub.  L.  102-550 


which  revamped  the  statutory 
requirements  and  regulatory  structure  of 
the  GSEs  by  separating  the 
Government's  financiaJ  regulation  of  the 
GSEs  from  its  mission  regulation. 
FHEFSSA  created  a  new  Office  of 
Federal  Housing  Enterprise  Oversight 
(OFHEO).  within  HUD,  which  was 
assigned  new,  independent,  regulatory 
powers  to  ensure  the  GSEs'  financial 
safety  and  soimdness.^'  At  the  same 
time,  FHEFSSA  affirmed  the  Secretary 
of  Housing  and  Urban  Development's 
responsibility  for  mission  regulation 
and  provided  that,  except  for  the 
specific  authority  of  the  Director  of 
OFHEO  relating  to  the  safety  and 
soundness  of  the  GSEs,  die  Secretary 
retains  general  regulatory  power  over 
the  GSEs.  12  FHEFSSA  also  detailed  and 
expanded  the  Department's  specific 
powers  and  authorities,  including  the 
power  to  establish,  monitor,  and  enforce 
housing  goals  for  the  GSEs'  purchases  of 
mortgages  that  finance  housing  for  low- 
and  moderate-income  families,  housing 
located  in  central  cities,  rural  areas,  and 
other  underserved  areas,  and  special 
affordable  housing,  affordable  to  very 
low-income  families  and  low-income 
families  in  low-income  areas. '^ 

FHEFSSA  also  required  that  the 
Department  prohibit  the  GSEs  from 
discriminating  in  their  mortgage 
purchases  and  charged  the  Department 
with  several  fair  lending  authorities 
including  the  power  to  take  remedial 
action  against  lenders  found  to  have 
engaged  in  discriminatory  lending 
practices  and  to  periodically  review  and 
comment  on  the  GSEs'  underwriting 
and  appraisal  guidelines  to  ensure  that 
such  guidelines  are  consistent  with  the 
Fair  Housing  Act  and  the  fair  housing 
requirements  in  FHEFSSA.^'* 

FHEFSSA  affirmed  and  detailed 
HUD's  authority  to  review  and  approve 
new  programs  of  the  GSEs  ^^  and  to 
require  reports  from  the  GSEs  ^^ 
including  periodic  data  and  information 
submissions.  1^  FHEFSSA  also  required 
that  the  Department  estabhsh  a  public 
use  data  base  and  implement 


if  Treasury.  Govemnje/if 
f  fdeml  National  Mortage 
federal  Home  Loan  Mortgage 

3. 
the  Housing  and  Urban 
1968  (Pub.  L.  90-448,  approved 
476,  541). 
Financial  Institutions 
Enforcement  Act  of  1989 
-73,  approved  August  9, 
the  Freddie  Mac  Act. 
and  81.17  (1992 
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approved  Oct.  28,  1992. 


"  Sec.  1311  of  FHEFSSA:  see  also  sec.  1313  of 
FHEFSSA.  FHEFSSA  charged  OFHEO  with 
designing  and  administering  a  stress  test  for  capital 
adequacy  and  risk-based  capital  standards  to  ensure 
the  Rnancial  safety  and  soundness  of  the  GSEs.  The 
proposed  rule  containing  the  risk-based  capital 
requirements  was  published  by  OFHEO  in  the 
Federal  Register  (Vol.  64,  No.  70)  on  April  13, 1999. 
Hereafter,  unless  otherwise  specified,  all  section 
citations  are  citations  to  the  Federal  Housing 
Enterprises  Financial  Safety  and  Soundness  Act  of 
1992. 

"Sec.  1321. 

"See  generally  sees.  1331-34. 

'«Sec.  1325(lH6). 

"Sec.  1322. 

i»  Sec  1327. 

"See  sees.  1381(o)-{p),  1382(r}-(s). 


requirements  for  the  protection  of 
proprietary  information  provided  by  the 
GSEs.i**  FHEFSSA  also  contained 
detailed  procedural  requirements  for  the 
exercise  of  HUD's  regulatory 
authorities.  1^ 

FHEFSSA  provided  that  performance 
imder  its  income  based  housing  goals — 
the  low-  and  moderate-income  and 
special  affordable  housing  goals — would 
be  counted  based  on  the  actual  income 
of  owners  and  renters.  The  earlier 
housing  goal  regulations  governing 
Fannie  Mae  had  counted  performance 
imder  the  then  existing  low-  and 
moderate-income  housing  goal  based  on 
house  prices  and  rent  levels.^''  The 
previous  central  cities  goal  coimted 
Fannie  Mae's  mortgage  purchases  in 
areas  designated  by  the  Office  of 
Management  and  Budget  (0MB)  as 
central  cities.  Following  a  two  year 
transition,  FHEFSSA  expanded  the 
central  cities  goal  to  include  rural  and 
other  underserved  areas  (see  discussion 
below).  Under  FHEFSSA,  the 
Department  is  required  to  establish  each 
of  the  goals  after  consideration  of 
certain  prescribed  factors  relevant  to  the 
particular  goal. 2' 

3.  Transition  Period.  For  a  transition 
period  of  calendar  years  1993  and  1994, 
FHEFSSA  established  statutory  targets 
for  purchases  by  Fannie  Mae  and 
Freddie  Mac  of  mortgages  on  housing 
for  low-  and  moderate-income  families 
and  housing  located  in  OMB-defined 
central  cities;  and  mortgages  on  special 
affordable  housing."  FHEFSSA's  targets 
for  (a)  low-  and  moderate-income 
mortgage  purchases;  and  fb)  central 
cities  mortgage  purchases  were  each 
established  at  the  pre-FHEFSSA  goal 
level  of  at  least  30  percent  of  the  units 
financed  by  each  GSEs'  total  mortgage 
purchases  for  those  years."  FHEFSSA's 
targets  for  the  Special  Affordable 
Housing  Goal  for  the  transition  years,^'* 
imlike  the  other  targets,  were  set  at  no 
less  than  a  minimum  amount  of 
mortgage  purchases  measured  in  dollars 
financed,  rather  than  the  percentage  of 
xmits,  with  the  Fannie  Mae  goal  greater 
than  the  Freddie  Mac  goal.  For  the 
transition  period,  FHEFSSA  also  set 
subgoals  under  the  Special  Affordable 


18  Sees.  1323,1326. 

i9Secs.  1322,  1336,  and  1341-49. 

20  24  CFR  81.2(1)0)  (1992  codification).  Under 
the  previous  regulations,  "housing  for  low-  and 
moderate-income  families"  included  "any  single 
family  dwelling  *   *   *  purchased  at  a  price  not  in 
excess  of  2.5  times  the  median  family  income  *  * 
for  the  Standard  Metropolitan  Statistical  Area." 

2' Sees.  1332(b),  1333(a)(2),  1334(b). 

22  Sees.  1332(d),  1333(d).  and  1334(d). 

23  Sees.  1332(d)(1)  and  1334(d)(1). 
2«Sec.  1333(d)(1)  and  (2). 
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Housing  Goal  for  purchases  of  single 
family  and  multifjimily  mortgages. 

FHEFSSA  required  HUD  to  establish 
interim  goals  for  the  transition  period  to 
improve  the  GSEs'  performances 
relative  to  the  statutory  targets  for  low- 
and  moderate-income  and  central  cities 
mortgage  purchases  so  that  the  GSEs 
would  meet  the  targets  by  the  end  of  the 
transition  period.^s  Following  the 
transition,  the  Department  would 
establish  the  goals  imder  the  statutory 
factors  and  FHEFSSA  required  the 
Department  to  establish  a  broader 
underserved  cireas  goal  inclusive  of  rural 
and  other  underserved  areas  as  well  as 
central  cities  to  be  dehned  by  HUD. 

On  October  13.  1993,  HUD  pubhshed 
notices  in  the  Federal  Register 
establishing  the  interim  goals  and 
subgoals  for  the  GSEs'  mortgage 
purchases,  and  requirements  for 
implementing  those  goals. ^e  For  Fannie 
Mae,  HUD  set  the  interim  goal  for 
housing  for  low-  and  moderate-income 
families  at  30  percent  of  the  units 
financed  by  mortgage  purchases  for 
1993  and  1994;  ^7  for  housing  located  in 
central  cities  at  28  percent  for  1993  and 
30  percent  for  1994;28  and  for  special 
affordable  housing  at  $16.4  billion  over 
the  1993-94  transition  period.  ^^  For 
Freddie  Mac,  HUD  set  the  interim  goal 
for  housing  for  low-  and  moderate- 
income  families  at  28  percent  of  the 
units  financed  by  mortgage  purchases 
for  1993  and  30  percent  for  1994;  3"  the 
interim  goal  for  housing  located  in 
central  cities  at  26  percent  for  1993  and 
30  percent  for  1994;  ^i  and  for  special 
affordable  housing  at  $11.9  billion  over 
the  1993-94  transition  period.  32  On 
November  30, 1994,"  HUD  extended 
the  1994  goals  for  both  GSEs  through 
1995  while  the  Department  completed 
its  development  of  post  transition  goals. 


"Sees.  1332(d)(2)(A)  and  1334(d)(2)(A). 
^«58FR  53048,  53072. 
"  58  FR  53049. 

29  HUD  arrived  at  this  amount  of  $16.4  billion  by 
doubling  Fannie  Mae's  good  faith  estimate  of  its 
mortgage  purchases  that  would  have  qualified  for 
the  Special  Affordable  Housing  Goal  in  1992  [i.e., 
$5.85  billion  in  single  family  mortgage  purchases 
and  Si. 34  billion  in  multifamily  mortgage 
purchases),  and  adding  the  $2  billion  increment 
specified  in  section  1333(d)(1)  of  FHEFSSA.  See  58 
FR  53049. 

30  58  FR  53072. 

31  Id.  at  53073. 

32  HUD  arrived  at  tliis  amount  of  $11.9  billion  by 
doubling  Freddie  Mac's  good  faith  estimate  of  its 
mortgage  purchases  that  would  have  qualified  for 
the  Special  Affordable  Housing  Goal  in  1992  [i.e., 
$5.19  billion  in  single  family  mortgage  purchases 
and  $0.02  billion  in  multifamily  mortgage 
purchases),  and  adding  the  $1.5  billion  increment 
specified  in  section  1333(d)(2)  of  FHEFSSA.  See  58 
FR  53073. 

"  59  FR  61504. 


Both  GSEs  surpassed  their  goals  for 
low-  and  moderate-income  housing  in 
1993,  1994,  and  1995.  Neither  GSE  met 
its  central  cities  goal  in  1993;  while 
Fannie  Mae  successfully  met  its  central 
cities  goal  for  1994  and  1995.  Freddie 
Mac  never  achieved  its  central  cities 
goal  during  the  transition  period  from 
1993  through  1995.  Both  GSEs  exceeded 
their  respective  special  affordable 
housing  goals  and  their  respective  single 
family  subgoals.  Fannie  Mae  also 
exceeded  its  multifamily  subgoals  for 
the  transition  period.  Although  Freddie 
Mac  did  not  achieve  the  multifamily 
subgoal  during  the  1993  through  1994 
period,  Freddie  Mac's  multifamily 
purchases  increased  every  year  during 
the  transition  period  such  that  Freddie 
Mac  did  achieve  its  multifamily  subgoal 
in  1995. 

4.  HUD's  1995  Rulemaking.  The 
Department  issued  proposed  and  final 
rules  in  1995  to  establish  and 
implement  the  housing  goals  for  the 
years  1996  through  1999,  and  to 
implement  the  Department's  other 
authorities  in  FHEFSSA.  ^^  These 
regulations  replaced  HUD's  previous 
regulations  governing  Fannie  Mae,  and 
for  the  first  time  established  regulations 
governing  Freddie  Mac.  HUD  benefited 
from  substantial  comment  during  the 
rulemaking  process  from  the  public,  the 
GSEs,  and  representatives  of  lenders, 
developers,  nonprofit  groups,  public 
interest  organizations,  other  Federal 
agencies  and  academic  experts.  Through 
the  1995  rulemaking.  HUD  established 
counting  requirements  for  the  goals, 
revised  and  streamlined  the  special 
affordable  housing  goal,  and  redefined 
the  central  cities  goal  to  target  those 
geographic  areas  of  central  cities,  rural 
areas,  and  other  areas  that  are 
imderserved  by  mortgage  credit, 
including  those  areas — metropolitan 
and  non-metropolitan — with  low 
median  incomes  and/or  high  minority 
populations  that  typically  experience 
the  highest  mortgage  denial  rates  and 
the  lowest  mortgage  origination  rates. 
The  new  regulations  also  prohibit  the 
GSEs  from  discriminating  in  their 
mortgage  piux:hases,  implement 
procedures  by  which  HUD  exercises  its 
authority  to  review  new  programs  of  the 
GSEs,  require  reports  from  the  GSEs, 
operate  a  public  use  data  base  on  the 
GSEs'  mortgage  purchase  activities 
while  protecting  confidential  and 
proprietary  information,  and  enforce 
HUD's  authorities  under  FHEFSSA. 

In  setting  the  first,  post-transitional 
period  housing  goals  for  the  years  1996 


through  1999,  HUD  sought  to  recognize 
the  unique  position  the  GSEs  occupy  in 
the  nation's  housing  finance  system  and 
to  ensure  that,  consistent  with  their 
Congressional  mandates,  the  GSEs 
provide  leadership  in  expanding 
housing  opportunities  and  providing 
wider  access  to  mortgage  credit.  In 
establishing  each  of  the  housing  goals. 
HUD  considered  the  factors  presented  in 
FHEFSSA,  including  national  housing 
needs;  economic,  housing,  and 
demographic  conditions;  the  previous 
performance  and  effort  of  the  GSEs  in 
achieving  the  specific  goal;  the  size  of 
the  primary  mortgage  market  for  that 
goal;  the  ability  of  the  GSEs  to  lead  the 
industry;  and  the  need  to  maintain  the 
sound  financial  condition  of  the  GSEs.'s 
HUD  established  the  goals  under  the 
factors,  based  on  its  estimates  of  the 
market  share  at  that  time,  at  levels  that 
were  reasonable  and  appropriate, 
reflecting  a  margin  to  compensate  for 
the  cyclical  nature  of  mortgage  markets 
and  the  unpredictability  of  other 
economic  indicators,  and  allowing  the 
GSEs  flexibility  in  choosing  how  to 
achieve  the  goals. ^^  Recognizing  the 
GSEs'  and  others  concerns  about  need 
for  predictability  in  order  to  manage 
their  business  operations,  HUD 
estabUshed  the  levels  of  the  goals  for  a 
four-year  period.  The  rule  provides  that 
the  housing  goals  for  1999  may  continue 
beyond  1999  if  the  Department  does  not 
change  the  goals,  and  explained  that 
HUD,  imder  FHEFSSA  may  change  the 
level  of  the  goals  for  the  years  2000  and 
beyond  based  upon  HUD's  experience 
and  in  accordance  with  HUD's  statutory 
authority  and  responsibility. 

In  the  1995  rulemaking,  HUD 
estabUshed  the  annual  goals  for  each 
GSE's  purchases  of  mortgages  on 
housing  for  low-and  moderate- income 
families  as  follows:  for  1996,  at  40 
percent  of  the  total  number  of  dwelling 
units  financed  by  each  GSE's  mortgage 
purchases;  and  for  each  of  the  years 
1997  through  1999,  at  42  percent  of  the 
total  number  of  dwelling  units  financed 
by  each  GSE's  mortgage  purchases.^^ 
HUD  established  the  following  annual 
goals  for  purchases  of  mortgages  on 
housing  located  in  central  cities,  rural 
areas,  and  other  imderserved  areas:  21 
percent  of  the  total  number  of  dwelling 
imits  financed  by  each  GSE's  mortgage 
purchases  for  1996;  and  24  percent  of 
the  total  number  of  dwelling  units 
financed  by  each  GSE's  mortgage 
piu-chases  for  each  of  the  years  1997 


3*  HUD  issued  the  proposed  rule  on  February  16, 
1995  (60  FR  9154)  and  the  final  rule  on  December 
1,1995  (60  FR  61846). 


"Sec.  1332. 
"60  FR  61851. 
"  24  CFR  81.12. 
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percent  in  1998.  While  the  GSEs  have 
been  successful  in  providing  stability 
and  liquidity  to  certain  portions  of  the 
mortgage  market,  the  GSEs  must  further 
utilize  their  entrepreneurial  talents  and 
power  in  the  marketplace  and  "lead  the 
mortgage  finance  industry"  to  "ensure 
that  citizens  throughout  the  country 
enjoy  access  to  the  public  benefits 
provided  by  these  federally  related 
entities.  "■'° 

Despite  the  record  national 
homeownership  rate  in  1998,  lower 
rates  have'prevailed  for  certain 
minorities,  especially  for  African- 
American  households  (45.9  percent)  and 
Hispanics  (45.7  percent).  These  gaps  are 
only  partly  explained  by  differences  in 
income,  age,  and  other  socioeconomic 
factors.  Disparities  in  mortgage  lending 
are  also  reflected  in  loan  denial  rates  of 
minority  groups  when  compared  to 
white  applicants.  Denial  rates  for 
conventional  (non-govemment-backed) 
home  purchase  mortgage  loans  in  1997 
were  53  percent  for  African  Americans, 
52  percent  for  Native  American 
applicants,  38  percent  for  Hispanic 
applicants,  26  percent  for  White 
applicants,  and  13  percent  for  Asian 
applicants.'**  Despite  strong  economic 
growth,  low  unemployment,  the  lowest 
mortgage  rates  in  more  than  30  years, 
and  relatively  stable  home  prices, 
housing  problems  continue  to  persist  for 
low-income  families  and  certain 
minorities. 

Certain  segments  of  the  population 
have  not  benefited  to  the  same  degree  as 
have  others  from  the  advantages  and 
efficiencies  provided  by  Faimie  Mae 
and  Freddie  Mac.  The  GSEs  have  been 
much  less  active  in  markets  where  there 
is  a  need  for  additional  financing 
sources  to  address  persistent  housing 
needs  including  small  multifamily 
rental  properties,  manufactured 
housing,  single  family  owner-occupied 
rental  properties,  seasoned  affordable 
housing  mortgages,  and  older  housing  in 
need  of  rehabilitation. 

While  HUD  recognizes  that  the  GSEs 
have  played  a  significant  role  in  the 
mortgage  finance  industry  by  providing 
a  secondary  market  and  liquidity  for 
mortgage  financing  for  certain  segments 
of  the  mortgage  market,  it  is  this 
recognition  of  their  ability,  along  with 
HUD's  comprehensive  analyses  of  the 
size  of  the  mortgage  market  and  the 
opportunities  available,  America's 
unmet  housing  needs,  identified  credit 
gaps,  and  its  consideration  of  all  the 
statutory  factors  that  causes  HUD  to 
propose  increased  goals  so  that  as  the 
GSEs  grow  their  businesses  they  will 


address  new  markets  and  persistent 
housing  finance  needs. 

D.  Statutory  Considerations  in  Setting 
the  Level  of  the  Housing  Goals 

In  establishing  the  housing  goals, 
FHEFSSA  requires  the  Department  to 
consider  six  factors — national  housing 
needs;  economic,  housing  and 
demographic  conditions;  performance 
and  effort  of  the  GSEs  toward  achieving 
the  goal  in  previous  years;  size  of  the 
conventional  mortgage  market  serving 
the  targeted  population  or  areas,  relative 
to  the  size  of  the  overall  conventional 
mortgage  market;  ability  of  the  GSEs  to 
lead  the  industry  in  maJdng  mortgage 
credit  available  for  the  targeted 
population  or  areas;  and  the  need  to 
maintain  the  sound  financial  condition 
of  the  GSEs.  These  factors  are  discussed 
in  more  detail  in  the  following  sections 
of  this  preamble  and  in  the  Appendices 
to  this  proposed  rule.  A  summary  of 
HUD's  findings  relative  to  each  factor 
follows: 

1 .  National  Housing  Needs.  Analysis 
and  research  by  HUD  and  others  in  the 
housing  industry  indicate  that  there  are, 
and  will  continue  to  be  in  the 
foreseeable  future,  substantial  housing 
needs  among  lower-income  and 
minority  families.  Data  from  the  1990 
Census  and  the  American  Housing 
Surveys  demonstrate  that  there  are 
substantial  unmet  housing  needs  among 
lower-income  fcunilies.  Many 
households  are  burdened  by  high 
homeownership  costs  or  rent  payments 
and  will  likely  continue  to  face  serious 
housing  problems,  given  the  dim 
prospects  for  earnings  growth  in  entry- 
level  occupations.  According  to  HUD's 
"Worst  Case  Housing  Needs"  report,  21 
percent  of  owner  households  faced  a 
moderate  or  severe  cost  burden  in  1995. 
Affordability  problems  were  even  more 
common  among  renters,  with  40  percent 
paying  more  than  30  percent  of  their 
income  for  rent  in  1995.''2 

Despite  the  growth  during  the  1990s 
in  affordable  housing  lending, 
disparities  in  the  mortgage  market 
remain,  with  certain  minorities, 
particularly  Afi-ican-American  and 
Hispanic  families,  lagging  the  overall 
market  in  rate  of  homeownership.  In 
addition,  there  is  evidence  that  the 
aging  stocks  of  single  family  rental 
properties  and  small  multifamily 
properties  with  5-50  units,  which  play 
a  key  role  in  lower-income  housing, 
have  been  affected  by  difficulties  in 
obtaining  credit.  The  ability  of  the 


"OS.  Rep.  No.  282.  102d  Cong..  2d  Sess.  34  (1992). 
<'  FFIEC  Press  Release,  August  6,  1998 


■•2  Rental  Housing  Assistance — The  Crisis 
Continues;  The  1997  Report  to  Congress  on  Worst 
Case  Housing  Needs,  Department  of  Housing  and 
Urban  Development,  Office  of  Policy  Development 
and  Research,  (April  1998). 
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nation  to  maintain  the  quality  and 
availability  of  the  existing  affordable 
housing  stock  and  to  stabilize 
neighborhoods  depends  on  an  adequate 
supply  of  aifordable  credit  to 
rehabilitate  and  repair  older  units. 

a.  Single  Family  Mortgage  Market. 
Many  yoimger,  minority,  and  lower- 
income  families  did  not  become 
homeowners  during  the  1980s  due  to 
the  slow  growth  of  earnings,  high  real 
interest  rates,  and  continued  house 
price  increases.  Over  the  past  six  years, 
economic  expansion,  accompanied  by 
low  interest  rates  and  increased 
outreach  on  the  part  of  the  mortgage 
industry,  has  improved  affordability 
conditions  for  lower-income  families. 
Between  1994  and  1998,  record 
nimibers  of  lower-income  and  minority 
families  purchased  homes.  First  time 
homeowners  have  become  a  major 
driving  force  in  the  home  piu-chase 
market  over  the  past  five  years.  Thus, 
the  1990s  have  seen  the  development  of 
a  strong  affordable  lending  market. 
However,  despite  the  growth  of  lending 
to  minorities,  disparities  in  the  mortgage 
market  remain.  For  example,  African- 
American  applicants  are  still  twice  as 
likely  to  be  denied  a  loan  as  white 
applicants,  even  after  controlling  for 
income. 

b.  Multifamily  Mortgage  Market.  Since 
the  early  1990s,  the  miUtifamily 
mortgage  market  has  become  more 
closely  integrated  with  global  capital 
markets,  although  not  to  the  same 
degree  as  the  single  family  mortgage 
market.  Loans  on  midtifamily  properties 
are  still  viewed  as  riskier  by  some  than 
mortgages  on  single  family  properties. 
Property  values,  vacancy  rates,  and 
market  rents  in  midtifamily  properties 
appear  to  be  highly  correlated  with  local 
job  market  conditions,  creating  greater 
sensitivity  of  loan  performance  to 
economic  conditions  than  may  be 
experienced  for  single  family  mortgages. 

Recent  volatility  in  the  market  for 
Commercial  Mortgage  Backed  Securities 
(CMBS),  an  important  source  of 
financing  for  multifamily  properties, 
underlines  the  need  for  an  ongoing  GSE 
presence  in  the  multifamily  secondary 
market.  The  potential  for  an  increased 
GSE  presence  is  enhanced  by  the  fact 
that  an  increasing  proportion  of 
multifamily  mortgages  are  now 
originated  in  accordance  with  secondary 
market  standards. 

The  GSEs  can  play  a  role  in 
promoting  liquidity  for  multifamily 
mortgages  and  increasing  the 
availability  of  long-term,  fixed  rate 
financing  for  these  properties.  Increased 
GSE  presence  would  provide  greater 
liquidity  to  lenders,  i.e.,  a  viable  "exit 
strategy,"  that  in  turn  woidd  serve  to 


increase  their  lending.  It  appears  that 
financing  of  small  multifamily  rental 
properties  with  5-50  units,  where  a 
substantial  portion  of  the  nation's 
affordable  housing  stock  is 
concentrated,  have  been  adversely 
affected  by  excessive  borrowing  costs. 
Multifamily  properties  with  significant 
rehabilitation  needs  also  appear  to  have 
experienced  difficulty  gaining  access  to 
mortgage  financing.  Moreover,  the  flow 
of  capital  into  midtifamily  housing  for 
seniors  has  been  historically 
characterized  by  a  great  deal  of 
volatility. 

2.  Economic,  Housing,  and 
Demographic  Conditions.  Studies 
indicate  that  changing  population 
demographics  will  result  in  a  need  for 
the  mortgage  market  to  meet 
nontraditional  credit  needs  and  to 
respond  to  diverse  housing  preferences. 
The  U.S.  population  is  expected  to  grow 
by  an  average  of  2.4  million  per  year 
over  the  next  20  years,  resulting  in  1.1 
to  1.2  million  new  households  per  year. 
In  particular,  the  continued  influx  of 
immigrants  will  increase  the  demand  for 
rental  housing  while  those  who 
immigrated  during  the  1980s  will  be  in 
the  market  to  purchase  owner-occupied 
housing.  The  aging  of  the  baby-boom 
generation  and  the  entry  of  the  smaller 
baby-bust  generation  into  prime  home 
buying  age  is  expected,  however,  to 
have  a  dampening  effect  on  housing 
demand.  Non-traditional  households 
have,  and  will,  become  more  important, 
as  overall  household  formation  rates 
slow  down.  With  later  marriages, 
divorce,  and  non-traditional  living 
arrangements,  the  fastest  growing 
household  groups  have  been  single- 
parent  and  single-person  households. 
With  continued  house  price 
appreciation  and  favorable  mortgage 
terms,  "trade-up  buyers"  will  also 
increase  their  role  in  the  housing 
market.  There  will  also  be  increased 
credit  needs  from  new  and  expanding 
market  sectors,  such  as  manufactured 
housing  and  housing  for  senior  citizens. 
These  demographic  trends  will  lead  to 
greater  diversity  in  the  homebuying 
market,  which,  in  turn,  will  require 
greater  adaptation  by  the  primary  and 
secondary  mortgage  markets. 

As  a  result  of  the  above  demographic 
forces,  housing  starts  are  expected  to 
average  1.5  million  units  between  1999 
cmd  2003,  essentially  the  same  as  in 
1996-98. *3  Refinancing  of  existing 
mortgages,  which  accounted  for  50 
percent  of  originations  in  1998,  has 
continued  to  play  a  major  role  in  1999, 
but  is  expected  to  return  to  more  normal 
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levels  during  2000.  Thus,  the  mortgage 
market  remained  strong  with  over  one 
trillion  dollars  in  expected  originations 
in  1999,  and  a  somewhat  lower  number 
of  originations  are  expected  in  2000. 

3.  Performance  ana  Effort  of  the  GSEs 
Toward  Achieving  the  Goal  in  Previous 
Years.  Both  Fannie  Mae  and  Freddie 
Mac  have  improved  their  aifordable 
housing  loan  performance  over  the  past 
five  years.  However,  the  GSEs'  mortgage 
purchases  continue  to  lag  the  overall 
market  in  providing  financing  for 
affordable  housing  to  underserved 
borrowers  and  their  neighborhoods, 
indicating  that  there  is  more  that  the 
GSEs  can  do  to  improve  their 
performance.  In  addition,  a  large 
percentage  of  the  lower-income  loans 
purchased  by  the  GSEs  have  relatively 
high  down  payments,  which  raises 
questions  about  whether  the  GSEs  are 
adequately  meeting  the  needs  of  those 
lower-income  famiUes  which  have  little 
cash  for  making  large  dowTi  payments 
but  can  fully  meet  their  monthly 
obligations.  The  discussion  of  the 
performance  and  effort  of  the  GSEs 
toward  achieving  the  housing  goals  in 
previous  years  is  specific  f  j  each  of  the 
three  housing  goals.  This  topic  is 
discussed  further  in  Section  U.,  B., 
"Subpart  B — Housing  Goals"  below  and 
in  the  Appendices  to  this  proposed  nde. 

4.  Size  of  the  Conventional  Mortgage 
Market  Serving  the  Targeted  Population 
or  Areas,  Relative  to  the  Size  of  the 
Overall  Conventional  Mortgage  Market. 
The  Department's  analyses  indicate  that 
the  size  of  the  conventional  conforming 
market  relative  to  each  housing  goal  is 
greater  than  earlier  estimates  based 
mainly  on  HMDA  data  for  1992  through 
1994  used  in  establishing  the  1995-1999 
housing  goals.  Due  to  inherent 
uncertainty  about  future  market 
conditions,  HUD  has  developed  a 
plausible  range  under  each  goal,  rather 
than  a  point  estimate,  for  the  current 
market.  The  discussion  of  the  size  of  the 
conventional  mortgage  market  serving 
targeted  populations  or  areas  relative  to 
the  size  of  the  overall  conventional 
mortgage  market  is  specific  to  each  of 
the  three  housing  goals.  The 
Department's  estimate  of  the  size  of  the 
conventional  mortgage  market  is 
discussed  fiulher  below  in  Section  I, 
"Setting  the  Level  of  the  Housing 
Goals."  Section  II.,  B..  "Subpart  B— 
Housing  Goals"  and  in  the  Appendices 
to  this  proposed  rule. 

5.  Abilily  of  the  GSEs  to  Lead  the 
Industry  in  Making  Mortgage  Credit 
Available  for  the  Targeted  Population  or 
Areas.  Research  concludes  that  the 
GSEs  have  generally  not  been  leading 
the  market,  but  have  lagged  behind  the 
primary  market  in  financing  housing  for 
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lower-income  families  and  their 
communities.  HoM^ever,  the  GSEs'  state- 
of-the-art  technoh  igy,  staff  resources, 
share  of  the  total  (  onventional 
conforming  markat,  and  their  financial 
strength  suggest  that  the  GSEs  have  the 
abiUty  to  lead  the  industry  in  making 
mortgage  credit  ai  ailable  for  lower- 
income  families  a  ad  underserved 
neighborhoods. 

The  legislative  listory  of  FHEFSSA 
indicates  Congres  i's  strong  concern  that 
the  GSEs  need  to  lo  more  to  benefit 
low-  and  moderat  e-income  families  and 
the  residents  of  u;  iderserved  areas  that 
lack  access  to  cre(  lit.-*^  The  Senate 
Report  on  FHEFS  5A  emphasized  that 
the  GSEs  should  '  lead  the  mortgage 
finance  industry  i  n  making  mortgage 
credit  available  f(  r  low-  and  moderate- 
income  families.'  *^  FHEFSSA, 
therefore,  specifically  required  that 
HUD  consider  thd  ability  of  the  GSEs  to 
lead  the  industry  in  estabUshing  the 
level  of  the  housi  ag  goals.  FHEFSSA 
also  clarified  the  [^SEs"  responsibility  to 
complement  the  i  equireraents  of  the 
Community  Rein  /estment  Act  *'^  and 
fair  lending  laws  '^  in  order  to  expand 
access  to  capital  o  those  historically 
underserved  by  t  le  housing  finance 
market. 

During  the  199  5  rulemaking,  HUD 
received  commei  ts  regarding  what  it 
means  for  the  GS  Es  to  "lead  the 
industry."  The  GSEs  themselves  and 
others  pointed  oi  it  that  the  GSEs  are 
often  "leaders"  t  irough  their 
introduction  of  iimovative  products, 
technology,  and  jrocesses.  For  example, 
both  GSEs  have  i  ntroduced 
technological  advances  through  their 
development  of  Automated  underwriting 
systems.  Fannie  viae  has  also  developed 
state-of-the-art  n  apping  software  for  use 
by  lenders,  nonprofit  organizations,  and 
State  and  local  g  avemments  to  help 
implement  comi  lunity  lending 
programs.  In  adc  ition,  Fannie  Mae  has 
established  parti  lership  offices  in  more 
than  30  cities,  allowing  it  to  reach  out 
to  local  lenders  i  ind  affordable  housing 
groups  regardinj ;  Fannie  Mae's 
programs.  WhiU  Freddie  Mac  has  not 
established  partnership  offices,  it  has 
established  allia  nces  at  the  national  and 
local  level  to  ex  )and  affordable  housing 
opportunities.  N  onetheless,  while  the 
GSEs  are  "leaders"  in  these  areas, 
leadership  also  nvolves  increasing  the 
availability  of  fi  lancing  for 
homeownershif  and  affordable  rental 
housing.  Thus,  he  GSEs'  obligation  to 
"lead  the  Indus  ry"  also  entails 
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leadership  in  facilitating  access  to 
affordable  credit  in  the  primary  market 
for  borrowers  at  different  income  levels 
and  housing  needs,  as  well  as  for 
underserved  urban  and  rural  areas. 

While  the  GSEs  cannot  be  expected  to 
solve  all  of  the  nation's  housing 
problems,  the  efforts  of  Fannie  Mae  and 
Freddie  Mac  have  not  matched  the 
opportunities  that  are  available  in  the 
primary  mortgage  market.  Although  the 
GSEs  were  directed  by  Congress  to  "lead 
the  mortgage  finance  industry  in  making 
mortgage  credit  available  for  low-  and 
moderate-income  families,"  depository 
institutions  have  been  more  successful 
than  the  GSEs  in  providing  affordable 
loans  to  lower  income  borrowers  and  in 
historically  underserved  neighborhoods. 

For  example,  very  low-income 
borrowers  accounted  for  9.9  percent  of 
Freddie  Mac's  purchases  of  home  loans 
in  1998,  11.4  percent  of  Fannie  Mae's 
purchases,  15.2  percent  of  home  loans 
originated  and  retained  by  depository 
institutions,  and  13.3  percent  of  home 
purchase  mortgages  originated  in  the 
overall  conventional  conforming 
market.  Similarly,  mortgage  purchases 
on  properties  located  in  imderserved 
areas  accoimted  for  20.0  percent  and 

23.5  percent  of  Freddie  Mac's  and 
Fannie  Mae's  purchases  of  home  loans, 
respectively,  26.1  percent  of  home 
purchase  mortgages  originated  and 
retained  by  depository  institutions  and 

24.6  percent  of  home  purchase 
mortgages  originated  in  the  overall 
conventional  conforming  market.  Since 
1992,  Faimie  Mae  has  improved  its 
affordable  lending  performance  and  has 
made  progress  toward  closing  the  gap 
between  its  performance  and  that  of  the 
overall  mortgage  market.  Freddie  Mac 
has  shown  less  improvement  and,  as  a 
result,  has  not  made  as  much  progress 
in  closing  the  gap  between  its 
performance  and  that  of  the  overall 
market  for  home  loans. 

The  GSEs  have  been  much  less  active 
in  providing  financing  for  the 
multifamily  rental  housing  market.  In 
1997,  Fannie  Mae's  multifamily 
purchases  amounted  to  $6.9  billion  and 
Freddie  Mac's.  $2.7  billion,  for  total 
multifamily  purchases  of  $9.6  billion. 
The  GSEs'  purchases  have  accounted  for 
approximately  22  percent  of  the 
multifamily  dwelling  units  that  were 
financed  in  1997.  By  way  of 
comparison.  HUD  estimates  that  4.9 
million  units  were  financed  by 
mortgages  on  single  family  owner- 
occupied  properties  in  1997,  and  the 
GSEs  have  financed  2.4  million,  or  49 
percent  of  these  units.  Thus,  the  GSEs' 
presence  in  the  multifamily  mortgage 
market  was  less  than  one-half  of  their 
presence  in  the  market  for  mortgages  on 


single  family  owner-occupied 
properties. 

In  addition,  the  GSEs  continue  to  lag 
the  overall  conforming,  conventional 
market  in  providing  affordable  home 
purchase  loans  to  underserved 
neighborhoods.  During  1998,  mortgages 
financing  housing  in  underserved 
census  tracts  (as  defined  by  HUD)  "^ 
accoimted  for  20.0  percent  of  Freddie 
Mac's  single  family  mortgage  purchases, 
compared  with  22.9  percent  of  Fannie 
Mae's  single  family  mortgage  piorchases, 
26.1  percent  of  mortgage  loans 
originated  and  held  in  portfolio  by 
depository  institutions,  and  24.6  percent 
of  the  overall  conforming  conventional 
mortgage  market.  Fannie  Mae  has 
improved  its  performance  in 
underserved  areas  to  almost  reach 
market  levels.  However,  Freddie  Mac 
has  made  much  less  progress  through 
1998  in  serving  families  living  in 
underserved  neighborhoods. 

Additionally,  a  large  percentage  of  the 
lower-income  loans  purchased  by  both 
GSEs  have  relatively  high  down 
payments,  which  raises  questions  about 
whether  the  GSEs  are  adequately 
meeting  the  needs  of  lower-income 
families,  who  find  it  difficult  to  raise 
enough  cash  for  a  large  down  payment. 
Also,  while  single  family  rental 
properties  are  an  important  source  of 
low-  and  moderate-income  rental 
housing,  they  represent  only  a  small 
portion  of  the  GSEs'  business. 

The  Appendices  to  this  proposed  rule 
provide  more  information  on  HUD's 
analysis  of  the  extent  to  which  the  GSEs 
have  not  led  the  mortgage  industry  in 
funding  loans  to  underserved  borrowers 
and  neighborhoods.  From  this  analysis 
of  the  GSEs'  performance  in  comparison 
with  the  primary  mortgage  market  and 
with  other  participants  in  the  mortgage 
markets,  it  is  clear  that  the  GSEs  need 
to  improve  their  performance  relative  to 
the  primary  market  of  conforming 
conventional  mortgage  lending.  The 
need  for  improvements  in  the  GSEs' 
performance  is  especially  apparent  with 
respect  to  the  single  family  and 
midtifamily  rental  markets. 

6.  Need  to  Maintain  the  Sound 
Financial  Condition  of  the  GSEs.  Based 
on  HUD's  economic  analysis  and 
discussions  with  the  Office  of  Federal 
Housing  Enterprise  Oversight,  HUD 
concludes  that  the  proposed  level  of  the 
goals  will  not  adversely  affect  the  sound 
financial  condition  of  the  GSEs. 

E.  Setting  the  Level  of  the  Housing  Goals 

There  are  several  reasons  the 
Department,  having  considered  all  the 
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statutory  factors,  is  proposing  increases 
in  the  housing  goals. 

1.  Market  Needs  and  Opportunities. 
First,  the  GSEs  appear  to  have 
substantial  room  for  growth  in  serving 
the  affordable  housing  mortgage  market. 
For  example,  the  Department  calculated 
that  the  two  GSEs'  mortgage  purchases 
accoiuted  for  39  percent  of  the  total 
conventional  mortgage  market  during 
1997  (as  measured  by  the  total  number 
of  imits  financed  by  the  GSEs).  In 
contrast.  GSE  purchases  comprised  only 
30  percent  of  the  low-  and  moderate- 
income  mortgage  market  in  1997,  33 
percent  of  the  imderserved  areas  market, 
and.  a  still  smaller,  24  percent  of  the 
special  affordable  market. 

The  GSEs'  role  in  the  mortgage  market 
varies  somewhat  from  year  to  year  in 
response  to  changes  in  interest  rates, 
mortgage  product  types,  and  a  variety  of 
other  factors.  But  imderlying  market 
trends  show  a  clear  and  significant 
increase  in  the  GSEs'  role.  Specifically. 
OFHEO  estimates  that  the  share  {in 
dollars)  of  single-family  mortgages 
outstanding  accounted  for  by  mortgage- 
backed  seciu-ities  issued  by  the  GSEs 
and  by  mortgages  held  in  the  GSEs' 
portfolios  has  risen  from  31  percent  in 
1990  to  37  percent  in  1992,  40  percent 
in  1994,  43  percent  in  1996,  and  45 
percent  in  1998.  In  absolute  terms,  the 
GSEs'  presence  has  grown  even  more 
sharply,  as  the  total  volume  of  single- 
family  mortgage  debt  outstanding  has 
increased  rapidly  over  this  period. 

The  GSEs  nave  indicated  that  they 
expect  their  role  in  the  mortgage  market 
to  continue  to  increase  in  the  future,  as 
they  develop  new  products,  refine 
existing  products,  and  enter  markets 
where  they  have  not  played  a  major  role 
in  the  past.  The  Department's  goals  for 
the  GSEs  also  anticipate  that  their 
involvement  in  the  mortgage  market 
will  continue  to  increase. 

The  Department  estimates  that  7.4 
million  ovkmer-occupied  and  rental  units 
were  financed  by  conventional 
conforming  mortgages  in  1997,  and  that 
the  GSEs  provided  financing  for  39 
percent,  or  2.9  million,  of  these  units. 
However,  the  GSEs'  mortgage  market 
presence  varies  significantly  by  property 
type — while  they  accounted  for  about  49 
percent  of  the  owner-occupied  units 
financed  in  the  primary  market  in  that 
year,'theLr  role  was  much  less  in  the 
mortgage  market  for  mortgages  on  rental 
properties. 

Specifically,  HUD  estimates  that 
Fannie  Mae  and  Freddie  Mac  accounted 
for  only  about  19  percent  of  rental  units 
financed  in  1997.  And  within  the  rental 
category,  the  GSEs  have  yet  to  play  a 
major  role  in  financing  mortgages  for 
single  family  rental  properties — those 


with  at  least  one  rental  unit  and  no 
more  than  four  units  in  total. 

For  the  types  of  imits  covered  by 
HUD's  goals,  the  GSEs'  role  is 
significantly  less  than  their  overall 
market  presence  of  39  percent. 
Specifically.  HUD  estimates  that  Fannie 
Mae  and  Freddie  Mac  financed  33 
percent  of  the  imits  that  qualified  for  the 
Geographically  Targeted  Goal.  The 
GSEs'  role  was  even  lower  for  HUD's 
other  two  goals — they  financed  just  31 
percent  of  units  qualifying  for  the  Low- 
and  Moderate-Income  Housing  Goal, 
and  only  24  percent  of  special 
affordable  units,  for  very  low-income 
families  and  low-income  families  in 
low-income  areas. 

There  are  a  niunber  of  relatively 
untapped  segments  of  the  multifamily, 
single-family  owner,  and  single-family 
rental  markets  where  the  GSEs  might 
play  an  enhanced  role  and  thereby 
increase  their  shares  of  targeted  loans 
and  their  performance  on  the  housing 
goals.  Six  such  areas  are  discussed 
below. 

a.  Small  Multifamily  Properties.  One 
sector  of  the  multifamily  mortgage 
market  where  the  GSEs  could  play  an 
enhanced  role  involves  loans  on  small 
multifamily  properties — those 
containing  5-50  imits.  The  GSEs 
typically  purchase  relatively  few  of 
these  loans,  which  account  for  37 
percent  of  the  stock  of  all  multifamily 
units  in  mortgaged  properties,  according 
to  the  1991  Survey  of  Residential 
Finance. 

HUD  estimates  that  the  GSEs  acquired 
loans  financing  only  four  percent  of 
units  in  small  multifamily  properties 
originated  during  1995  through  1997. 
This  is  substantially  less  than  the  GSEs' 
presence  in  the  overall  multifamily 
mortgage  market,  which  the  Department 
estimates  was  22  percent  in  1997. 

Increased  purchases  of  small 
multifamily  mortgages  would  make  a 
significant  contribution  to  performance 
on  the  goals,  since  the  percentages  of 
these  units  qualifying  for  the  income- 
based  housing  goals  are  high — in  1998, 
94  percent  of  units  backing  both  GSEs' 
combined  multifamily  mortgage 
purchases  qualified  for  the  Low-  and 
Moderate-Income  Housing  Goal  and 
about  55  percent  of  units  backing 
Freddie  Mac's  multifamily  mortgage 
purchases  met  the  Special  Affordable 
Housing  Goal.'»9 

b.  Multifamily  Rehabilitation  Loans. 
Another  multifamily  market  segment 
holding  potential  for  expanded  GSE 


*^  Fannie  Mae  did  not  obtain  some  of  the  data 
necessan'  to  qualify  many  of  their  multifamily  loans 
for  the  Special  Affordable  Housing  Goal. 


presence  involves  properties  with 
significant  rehabilitation  needs. 

Properties  that  are  more  than  10  years 
old  are  typic^ly  classified  as  "C"  or 
"D"  properties,  and  are  considered  less 
attractive  than  newer  properties  by 
many  lenders  and  investors.  Fannie 
Mae's  underwriting  guidelines  for 
negotiated  transactions  state  that  "the 
Lender  is  required  to  use  a  more 
conservative  underwriting  approach" 
for  transactions  involving  properties  10 
or  more  years  old.  Fannie  Mae  funding 
for  rehabilitation  projects  is  generally 
limited  to  $6,000  per  unit.  Multifamily 
rehabilitation  loans  accounted  for  only 
0.5  percent  of  units  backing  Fannie 
Mae's  1998  purchases.  Freddie  Mac's 
purchases  of  multifamily  rehabilitation 
loans  in  1998  were  1.9  percent  of  its 
multifamily  total. 

c.  Single  Family  Rental  Properties. 
Studies  show  that  single  family  rental 
properties  are  a  major  source  of 
affordable  housing  for  lower-income 
families.  Yet,  these  properties  are  only 
a  small  portion  of  the  GSEs'  overall 
business. 

HUD  estimates  that  approximately 
127,000  mortgages  were  originated  on 
owner-occupied  single-family  rental 
properties  in  1997.  These  mortgages 
financed  a  total  of  286,000  units— the 
ovkrner  units  plus  an  additional  159,000 
rental  units.  Data  submitted  to  HUD  by 
the  GSEs  indicates  that  the  GSEs 
combined  to  finance  94.000  such  units, 
only  33  percent  of  the  units  financed  in 
the  primary  market. 

There  is  ample  room  for  an  enhanced 
GSE  role  in  this  "goal-rich"  market.  For 
the  GSEs  combined,  64  percent  of  the 
units  in  these  properties  qualified  for 
the  low-mod  goal  in  1997,  33  percent 
qualified  for  the  special  affordable  goal, 
and  56  percent  qualified  for  the 
imderserved  areas  goal.  Thus  significant 
gains  could  be  made  in  performance  on 
all  of  their  goals  if  Fannie  Mae  and 
Freddie  Mac  played  a  larger  role  in  the 
market  for  mortgages  on  single-family 
2-4  unit  owrner-occupied  properties. 

d.  Manufactured  Homes.  The 
Manufactured  Housing  Institute,  in  its 
Annual  Survey  of  Manufactured  Home 
Financing,  reported  that  116  reporting 
institutions  originated  $15.6  billion  in 
consumer  loans  on  manufactured  homes 
in  1998,  and  that,  with  an  average  loan 
amount  of  about  $30,000,  approximately 
520,000  loans  were  originated. 

While  the  GSEs  have  traditionally 
played  a  minimal  role  in  financing 
manufactured  housing,  they  have 
recently  stepped  up  their  activity.  But, 
even  with  this  stepped-up  activity  in 
this  market,  the  GSEs'  purchases 
probably  accounted  for  less  than  1 5 
percent  of  total  loans  on  manufactured 
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minority  borrowers  and  their 
neighborhoods.  Much  of  this  outreach  to 
underserved  communities  is  due  to  the 
Community  Reinvestment  Act  (CRA), 
which  requires  depository  institutions 
to  help  meet  the  credit  needs  of  their 
communities.  A  large  number  of  the 
"CRA-type"  loans  that  have  recently 
originated  remain  in  thrift  and  bank 
portfolios;  selling  these  loans  on  the 
secondary  market  would  free  up  capital 
for  depositories  to  originate  new  CRA 
loans.  Given  its  enormous  size,  the  CRA 
market  segment  provides  an  opportunity 
for  Fannie  Mae  and  Freddie  Mac  to 
expand  their  affordable  lending 
programs.  While  some  of  these  loans, 
when  originated,  may  not  have  met  the 
GSE's  underwriting  guidelines,  it 
appears  they  are  beginning  to  be 
purchased  by  GSEs  after  the  loans  have 
seasoning  and  through  various 
structiired  transactions.  As  explained  in 
Appendix  A.  Fannie  Mae  is  beginning  to 
purchase  these  seasoned  loans,  which 
has  improved  its  performance  on  the 
housing  goals.  Freddie  Mac.  on  tlie 
other  hand,  has  not  been  as  active  as 
Fannie  Mae  in  purchasing  seasoned 
"CRA-type"  loans.  With  billions  of 
dollars  worth  of  CRA  loans  in  bank 
portfolios,  the  early  experience  of 
Fannie  Mae  suggests  that  this  could  not 
only  be  an  important  strategy  for 
reaching  the  housing  goals  but  could 
also  provide  needed  liquidity  for  a 
market  that  is  serving  the  needs  of  low- 
income  and  minority  homeowners. 

2.  Market  Share  Higher  Than  Goal 
Levels.  The  shares  of  the  mortgage 
markets  that  qualify  for  each  of  the 
housing  goals  are  higher  than  the 
current  goals.  Specifically,  the  current 
Low-and  Moderate-Income  Housing 
Goal  for  1997  through  1999  is  42 
percent,  but  the  market  share  for  low- 
and  moderate-income  mortgages  is 
estimated  at  50-55  percent.  The 
Geographically  Targeted  Goal  for  1997 
through  1999  is  24  percent,  but  the 
estimated  market  share  of 
geographically  targeted  mortgages  is  29- 
32  percent.  The  Special  Affordable 
Housing  Goal  for  1997  through  1999  is 
14  percent,  but  the  estimated  special 
affordable  market  share  is  23-26 
percent.^"  Thus,  the  proposed  increases 
in  the  housing  goals,  described  below, 
will  significantly  reduce  the  disparities 
that  currently  exist  between  the  housing 
goals  and  HUD's  market  estimates. 
HUD's  analysis  indicates  that  the 
proposed  goals  are  reasonable  and 


50  The  low-and  moderate-income  market  share  is 
the  estimated  proportion  of  newly  mortgaged  units 
in  the  market  serving  low-and  moderate-income 
families.  The  two  other  shares  are  similarly  defined 
HUD's  range  of  estimates  (such  as  50-55  percent) 
reflects  uncertainty  about  future  market  conditions. 


feasible  under  more  adverse  economic 
environments  than  have  recently 
existed.  Reasons  for  the  remaining 
disparity  between  the  proposed  GSE 
housing  goals  and  the  respective  shares 
of  the  overall  mortgage  market 
qualifying  for  each  of  the  housing  goals 
are  discussed  below  in  Section  E.7. 
"Closing  The  Gap  Between  the  GSEs 
and  The  Market." 

3.  Need  for  Increased  Affordable 
Single  Family  Mortgage  Purchases. 
Higher  housing  goals  are  needed  to 
assure  that  bodi  Fannie  Mae  and 
Freddie  Mac  increase  their  purchases  of 
single  family  mortgages  for  lower- 
income  famihes.  The  GSEs  lag  behind 
depository  institutions  and  other 
lenders  in  the  conventional  conforming 
market  in  providing  mortgage  funds  for 
these  underserved  families  and  their 
neighborhoods.  Numerous  studies  have 
concluded  that  Faimie  Mae  and. 
especially,  Freddie  Mac  have  room  to 
increase  their  purchases  of  affordable 
loans  originated  by  primary  lenders. 
The  single  family  affordable  market, 
which  had  only  begun  to  grow  when 
HUD  set  housing  goals  in  1995,  has  now 
established  itself  with  six  straight  years 
(1993-1998)  of  solid  performance. 
Current  economic  forecasts  suggest  that 
the  strong  housing  affordability  of  the 
past  several  years  vdll  be  maintained  in 
the  post-1999  period,  leading  to 
additional  opportunities  for  the  GSEs  to 
support  mortgage  lending  benefiting 
families  targeted  by  the  housing  goals.  ^ 
But,  as  explained  in  Appendix  D,  HUD's 
housing  market  estimates  allow  for  more 
adverse  economic  conditions  than  have 
existed  recently. 

4.  Market  Disparities.  Despite  the 
recent  growth  in  affordable  lending, 
there  are  many  groups  who  continue  to 
face  problems  obtaining  mortgage  credit 
and  who  would  benefit  from  a  more 
active  and  targeted  secondary  market. 
Homeownership  rates  for  lower-income 
families,  certain  minorities,  and  central 
city  residents  are  substantially  below 
those  of  other  families,  and  the 
disparities  cannot  simply  be  attributed 
to  differences  in  income.  Immigrants 
represent  a  ready  supply  of  potential 
first-time  home  buyers  and  will  need 
access  to  mortgage  credit.  Special  needs 
in  the  market,  such  as  rehabilitation  of 
older  2-4  unit  properties,  could  be 
helped  by  new  mortgage  products  and 
more  flexibility  in  underwriting  and 
appraisal  guidelines.  The  GSEs.  along 
with  primary  lenders  and  private 
mortgage  insurers,  have  been  making 
efforts  to  reach  out  to  these  underserved 
portions  of  the  markets.  However,  more 
needs  to  be  done,  and  the  proposed 
increases  in  the  housing  goals  are 
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intended  to  encourage  additional  efforts 
by  Fannie  Mae  and  Freddie  Mac. 

5.  Impact  of  Multifamily  Mortgage 
Purchases.  When  the  1996-99  goals 
were  established  in  December  1995, 
Freddie  Mac  had  only  recently 
reentered  the  multifamily  mortgage 
market,  after  an  absence  in  the  early 
1990s.  Freddie  Mac  has  made  progress 
in  rebuilding  its  multifamily  mortgage 
purchase  program,  with  its  purchases  of 
these  loans  rising  from  $191  million  in 
1993  to  $6.6  biUion  in  1998.  Freddie 
Mac's  limited  role  in  the  multifamily 
market  was  a  significant  constraint 
when  HUD  set  the  level  of  the  housing 
goals  for  1996  through  1999.  While 
Freddie  Mac  has  made  progress  by 
establishing  a  solid  foundation  of 
multifamily  mortgage  purchases,  they 


still  lag  the  market  in  this  area. 
Accordingly,  the  Department  is 
proposing  to  provide  Freddie  Mac  with 
a  temporary  adjustment  factor  for 
purchases  of  mortgages  in  multifamily 
properties  with  more  than  50  units,  as 
discussed  in  more  detail,  below. 

6.  Financial  Capacity  to  Support 
Affordable  Housing  Lending.  A  wide 
variety  of  quantitative  and  qualitative 
indicators  demonstrate  that  the  GSEs' 
have  ample,  indeed  robust,  financial 
strength  to  improve  their  affordable 
lending  performance.  For  example,  the 
combined  net  income  of  the  GSEs  has 
risen  steadily  over  the  last  decade,  from 
$677  million  in  1987  to  $5.1  biUion  in 
1998,  an  average  annual  growth  rate  of 
20  percent  per  year.  This  financial 
strength  provides  the  GSEs  with  the 


resources  to  lead  the  industry  in  making 
mortgage  financing  available  for  families 
and  neighborhoods  targeted  by  the 
housing  goals. 

7.  Closing  the  Gap  Between  the  GSEs 
and  the  Market.  This  section  discusses 
the  relationship  between  the  housing 
goals,  HUD's  market  estimates,  and  key 
segments  of  the  affordable  market  in 
which  the  GSEs  have  had  only  a  weak 
presence.  To  lay  the  groimdwork  for  this 
discussion,  the  followring  table 
summarizes  the  Department's  findings 
regarding  market  estimates  and  GSE 
performance  as  well  as  the  levels  of  the 
housing  goals  during  1997-1999  and  the 
goals  proposed  here: 

BILLING  CODE  4210-27-P 


12642 


Percentage  of  Eligible  Units  Financed: 


anil 


Low 
Income 


Moderate 
Goal 


Geograjjhically  Targeted 

Goal 

Special  Affordable 

Housing  Goal 


affordab 

average 

home  puj-chase 

1995-97 

projectioh 

projectec 


Federal  Register / Vol.  65,  No.  47 /Thursday,  March  9,  2000 / Proposed  Rules 


iW-lW 
Requirement 


42% 


24% 
"T4^ 


iOOl-2005 

Proposed 

Requirements' 


50% 


31% 


20% 


— ^JSEi' 
Average 
Performance 

1996-1998 
(Fannie  Mae/ 
Freddie  Mac) 


45.1% 
42.2% 


28.0% 
25.8% 


15.0% 


HUD'S 
Estimated 
1995-1997 

Market 
Average  ^ 


57.3% 


33.1% 
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50-55% 


29-32% 


Proposed  year  2000  transition  goals  are  48  percent,  29  percent,  and  18  percent,  respectively. 


'  Appendix  D  explains  the  specific  reasons  the  1995-97  market  estimates  for  the  low-mod  and  special 
e  goals  are  higher  than  the  upper  end  of  HUD's  market  projections  for  the  years  2000-2003.   Based  on 
993-98  experience,  HUD's  projection  model  assumes  that  refinance  borrowers  have  higher  incomes  that 
.chase  borrowers;  however,  during  the  1995-97  period,  refinance  borrowers  had  lower  incomes.  The 
period  also  exhibited  a  slightly  higher  percentage  of  rental  units  financed  than  assumed  in  HUD's 
model.   See  Appendix  D  for  other  reasons  the  1995-97  market  estimates  are  higher  than  those 
for  the  years  2000-2003. 
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It  is  evident  from  this  table  that  the 
proposed  Low-  and  Moderate-Income 
and  Special  Affordable  Housing  Goals 
are  below  HUD's  projected  market 
estimate  for  the  years  (2000-2003) 
covered  by  the  proposed  housing  goals. 
One  reason  for  this  disparity  involves 
disaggregating  GSE  purchases  by 
property  type,  which  shows  that  the 
GSEs  have  little  presence  in  some 
important  segments  of  the  affordable 


housing  market.  For  example,  as  shown 
in  Figure  1.  in  1997  the  GSEs  purchased 
loans  representing  only  1 3  percent  of 
units  in  single-family  rental  properties, 
and  only  2  percent  of  units  in  small 
multifamily  properties  mortgaged  that 
year.  (Figure  2  provides  additional 
detail  providing  imit  data  comparing  the 
GSEs'  with  the  conventional  conformiiig 
market).  Tjrpically,  more  than  90 
percent  of  units  in  single-family  rental 


and  small  multifamily  properties  qualify 
for  the  Low-  and  Moderate-Income 
Housing  Goal.  Thus,  one  reason  why  the 
GSEs"  performance  on  the  Low-  and 
Moderate-Income  Housing  Goal  ^s 
short  of  HUD's  market  estimate,  is  that 
the  GSEs  have  bad  only  a  weak  and 
inconsistent  presence  in  financing  these 
important  sources  of  affordable  housing, 
but  these  market  segments  are  important 
components  in  the  market  estimate. 
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The  same  dispai  ities  are  seen  in 
figures  relating  to  jSE  purchase  shares 
and  market  shares  in  the  relevant 
market  segments,  is  utilized  by  HUD  in 
preparing  its  mark  et  estimates  for  the 
Low-  and  Modera  e-Income  Housing 
Goal.  In  the  overa!  1  conventional 
mortgage  market,  units  in  single- family 
rentd  properties  a  nd  small  multifamily 
properties  are  exp  acted  to  represent 
approximately  19  aercent  of  the  overall 
mortgage  market,  i  ind  31  percent  of 
units  backing  moi  :gages  qualifying  for 
the  Low-  and  Moc  erate-Income  Housing 
Goal.  Yet  in  1997,  units  in  such 
properties  accouned  for  5.5  percent  of 
the  GSEs'  overall  )urchases,  and  only 
10.5  percent  of  G5  E  purchases  meeting 
the  Low-  and  Moc  erate-hicome  Housing 
Goal.  The  continu  ing  weakness  in  GSE 
purchases  of  mort  jages  on  single-family 
rental  and  small  n  lultifamily  properties 
is  a  major  factor  explaining  the  shortfall 
between  GSE  perfbrmance  and  that  of 
the  primary  mortgage  market. 

For  a  variety  of  reasons,  the  GSEs 
have  historically  Viewed  the  single- 
family  rental  and  small  multifamily 
market  segments  i  is  more  difficult  for 
them  to  penetrate  than  the  single-family 
owner-occupied  i  lortgage  market,  ki 
order  to  provide  t  le  GSEs  with  an 
incentive  to  enter  these  markets  and 
provide  the  benef  ts  of  more  consistent 
exposiu^  to  secondary  markets.  HUD  is 
proposing  to  awai  d  "bonus  points"  for 
their  piu-chases  ol  mortgages  on  owner- 
occupied  single-fiimily  rental  properties 
and  small  multifa  mily  properties  in 
calculating  credit  toward  the  housing 
goals,  as  discusse  1  below.  The  bonus 
points  will  make  he  Department's 
proposed  housing  goals  easier  for  the 
GSEs  to  attain  if  t  ley  devote  resources 
to  affordable  marl  Let  segments  where 
their  past  role  haj  been  limited.  Further, 
awarding  bonus  {  oints  for  these  units 
would  have  resul  ;ed  in  some  increases 
in  the  GSEs'  performance  for  the  three 
goals  over  the  191 16-98  period.  (See 
Subpart  B,  5a.). 

Because  of  the  mportance  of  the 
GSEs'  ability  to  1(  ad  the  industry  in 
making  mortgage  credit  available  for 
targeted  populati  )ns  and  areas,  HUD 
wishes  to  solicit  i  lomments  on  the 
following: 

Are  the  propos  jd  housing  goals 
appropriate  givei  the  statutory  factors 
HUD  must  consi(  er  in  setting  the  goals, 
and  in  light  of  th  ;  market  estimates  of 
the  GSEs'  share  c  f  the  affordable 
housing  market? 

F.  Principles  Gov  eming  Regulation  of 
the  GSEs 

In  proposing  tl  ese  regulations,  the 
Department  was  guided  by  and  affirmed 


the  following  principles  established  in 
the  1995  rulemaking: 

1.  To  ftilfiU  the  intent  of  FHEFSSA. 
the  GSEs  should  lead  the  industry  in 
ensuring  that  access  to  mortgage  credit 
is  made  available  for  very  low-,  low- 
and  moderate-income  families  and 
residents  of  underserved  areas.  HUD 
recognizes  that,  to  lead  the  mortgage 
industry  over  time,  the  GSEs  will  have 
to  stretch  to  reach  certain  goals  and 
close  the  gap  between  the  secondary 
mortgage  market  and  the  primary 
mortgage  market.  This  approach  is 
consistent  with  Congress'  recognition 
that  "the  enterprises  will  need  to  stretch 
their  efforts  to  achieve"  the  goals. ^^ 

2.  The  Department's  role  as  a 
regulator  is  to  set  broad  performance 
standards  for  the  GSEs  through  the 
housing  goals,  but  not  to  dictate  the 
specific  products  or  delivery 
mechanisms  the  GSEs  will  use  to 
achieve  a  goal.  Regulating  two 
exceedingly  large  financial  enterprises 
in  a  dynamic  market  requires  that  HUD 
provide  the  GSEs  with  sufficient 
latitude  to  use  their  innovative 
capacities  to  determine  how  best  to 
develop  products  to  carry  out  their 
respective  missions.  HUD's  regulations 
should  allow  the  GSEs  to  maintain  their 
flexibility  and  their  ability  to  respond 
quickly  to  market  opportimities.  At  the 
same  time,  the  Department  must  ensiu^ 
that  the  GSEs'  strategies  serve  all 
families  and  markets  and  address  unmet 
credit  needs.  The  addition  of  subgods 
and/or  bonus  points  to  the  regulatory 
structiire  may  provide  an  additional 
means  of  encouraging  the  GSEs' 
affordable  housing  activities  to  address 
identified,  persistent  credit  needs  while 
leaving  the  specific  approaches  to 
meeting  these  needs  to  the  GSEs. 

3.  Discrimination  in  lending — albeit 
sometimes  subtle  and  unintentional — 
has  denied  racial  and  ethnic  minorities 
the  same  access  to  credit  to  piu-chase  a 
home  that  has  been  available  to 
similarly  situated  non-minorities.  The 
GSEs  have  a  central  role  and 
responsibiUty  to  promote  access  to 
capital  for  minorities  and  other 
identified  groups  and  to  thereby  exhibit 
the  feasibility  of  such  lending. 

4.  In  addition  to  the  GSEs'  purchases 
of  single  family  home  loans,  the  GSEs 
also  must  continue  to  assist  in  the 
creation  of  an  active  secondary  market 
for  multifamily  loans.  Affordable  rental 
housing  is  essential  for  those  families 
who  cannot  afford  to  become 
homeowners.  The  GSEs  must  assist  in 
making  capital  available  to  assure  the 
continued  development  of  rental 
housing. 


"See  footnote  40. 


n.  Discussion  of  Proposed  Regulatory 
Changes 

This  proposed  rule  includes  changes 
to  definitions  applicable  to  the  housing 
goals,  establishment  of  new  housing 
goal  levels,  new  requirements  for 
counting  mortgage  purchases  under  the 
goals,  discussion  of  possible  regulatory 
incentives  intended  to  spur  greater  GSE 
involvement  in  untapped  segments  of 
the  affordable  housing  market,  and  an 
expansion  of  data  available  to  the  public 
on  the  GSEs'  mortgage  loan  purchases. 
Much  of  the  analysis  referenced  in  this 
discussion  is  based  on  data  through 
calendar  year  1997.  Information  on  the 
GSEs'  mortgage  purchases  for  1998  is 
referenced  where  feasible. 

Many  of  the  proposed  rule  changes, 
included  in  the  final  rule,  will  involve 
changes  in  data  reporting  requirements. 
The  final  rule  will  identify  the  specific 
changes  to  data  reporting  necessary  to 
implement  any  new  requirements  for 
counting  mortgage  pxu-chases  imder  the 
housing  goals. 

A.  Subpart  A — General 

Since  1996,  as  a  result  of  HUD's 
experience  with  the  1995  GSE  rule,  the 
Department  has  identified  several 
definitions  that  require  greater  clarity  to 
ensure  consistent  apphcation  of  the 
housing  goal  requirements.  Accordingly, 
some  definitional  changes  are  proposed 
for  this  piupose.  Other  definitional 
changes  would  be  necessary  as  a  result 
of  the  proposed  changes  to  the  housing 
goals.  These  types  of  definitional 
changes  are  discussed  in  the  following 
Subpart  B — Housing  Goals. 

1 .  Definitions.  The  following 
definitions  are  proposed  to  be  added  or 
revised  in  order  to  provide  greater 
clarity,  consistency  and  guidance  with 
regard  to  this  regulation. 

a.  Metropolitan  Area.  This  rule 
proposes  to  revise  the  existing 
definition  of  "Metropolitan  Area"  to 
correct  an  ambiguity  in  the  relevant  area 
for  defining  median  incomes. 
"Metropolitan  Area"  is  defined  in  §  81.2 
of  the  ciurent  regulation  as  a 
"metropolitan  statistical  area  (MSA),  a 
primary  metropolitan  statistical  area 
(PMSA),  or  a  consolidated  metropolitan 
statistical  area  (CMSA),  designated  by 
the  Office  of  Management  and  Budget  of 
the  Executive  Office  of  the  President." 
This  definition  gives  rise  to  an 
ambiguity  in  the  definitions  of 
underserved  area  and  the  denominator 
of  the  affordability  ratio  used  to 
compute  the  Low-  and  Moderate-Income 
Housing  Goal  and  Special  Affordable 
Housing  God  in  whether  to  use  the 
median  income  of  the  CMSA  or  the 
PMSA.  For  example,  the  underserved 
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area  definition  requires  that  the 
denominator  be  the  metropohtan  area 
median  income.  Should  the  median 
income  of  a  census  tract  in  Washington, 
D.C.  be  compared  to  median  income  of 
the  Washington  PMSA  or  the  Baltimore- 
Washington  CMSA?  HUD  has 
consistently  defined  imderserved  areas, 
as  well  as  denominators  for  the  other 
goals,  using  the  median  incomes  of  the 
PMSA.  This  rule  would  correct  this 
ambiguity  by  revising  the  definition  of 
"Metropolitan  Area"  in  §  81.2  to 
eliminate  the  reference  to  CMSAs. 

b.  Median  Income.  Under  §  81.2  of 
HUD's  current  regulations,  the 
definition  of  "Median  Income"  with 
respect  to  an  area  is  the  luiadjusted 
median  family  income  for  the  area,  as 
most  recently  determined  and  published 
by  the  Department;  "area"  includes 
metropolitan  areas.  "Metropolitan  Area" 
is  defined  in  §  81.2  in  terms  of  areas 
designated  as  such  by  0MB.  These 
definitions  give  rise  to  an  inconsistency, 
in  that  HUD  routinely  publishes  area 
median  family  income  estimates  but,  in 
some  cases,  determines  them  not  for 
MSAs,  or  PMSAs,  but  rather  for  portions 
of  such  areas.  For  example,  0MB 
defines  the  Washington  D.C.  PMSA  to 
include  Berkeley  and  Jefferson  counties 
in  West  Virginia  and  Culpeper,  King 
George  and  Warren  counties  in  Virginia. 
However,  HUD's  published  area  income 
estimates  for  these  five  coimties  are 
based  on  the  incomes  specific  to  these 
coimties,  not  the  PMSA.  Moreover, 
HUD's  published  area  income  estimates 
for  the  other  counties  in  the  Washington 
MSA  are  based  on  data  pertaining  to  the 
remaining  counties  and  disregarding 
data  for  these  five  counties.  As  another 
example,  OMB  defines  the  New  York 
City  PMSA  to  include  Rockland  and 
Westchester  Counties.  HUD's  published 
area  income  estimates  for  these  two 
coimties  are  based  on  incomes  specific 
to  the  counties,  not  the  PMSA.  HUD's 
published  area  income  estimates  for  the 
other  counties  in  the  New  York  City 
PMSA  are  based  on  data  pertaining  to 
the  entire  New  York  City  PMSA 
including  Rockland  and  Westchester 
Counties.  Such  differences  between 
HUD's  published  area  estimates  and 
MSAs  have  led  to  ambiguity  concerning 
the  appropriate  determination  of  area 
incomes  by  the  GSEs.  HUD  proposes  to 
change  the  definition  of  "Median 
Income"  to  require  the  GSEs  to  use  HUD 
estimates  of  median  family  income.  As 
part  of  this  change  to  the  definition  of 
"Median  Income,"  HUD  would  provide 
the  GSEs,  on  an  annual  basis,  with 
information  specifying  how  HUD's 
published  median  family  income 
estimates  are  to  be  applied. 


c.  Underserved  Area.  This  rule 
proposes  to  revise  the  existing 
definition  of  "Underserved  Area"  to 
correct  the  parameters  of  rural 
underserved  areas.  The  definition  of 
rural  underserved  areas  in  §81.2  has  an 
"income-only"  portion  (i.e.,  a  median 
income  at  or  below  95  percent  of  the 
state  non-metropolitan  median  income 
or  the  nationwide  non-metropolitan 
median  income,  whichever  is  greater) 
and  "income/minority"  portion  (i.e.,  a 
median  income  at  or  below  120  percent 
of  the  state  non-metropolitan  median 
income  and  a  minority  population  of  at 
least  30  percent).  In  the  preamble  to  the 
1995  Final  Rule,  HUD  explained  that  for 
the  income  only  portion  of  the 
definition,  the  median  income  of  a 
county  would  be  compared  to  the 
greater  of  either  the  state  or  the 
nationwide  non-metropolitan  median 
income,  in  order  to  ensure  that  poor 
counties  in  poor  states  would  be 
included  in  the  definition.  However,  the 
1995  Final  Rule  did  not  recognize  this 
comparison  in  the  "income/minority" 
portion.  Therefore,  this  proposed  rule 
would  correct  this  oversight  by 
proposing  to  revise  the  definition  of 
"Underserved  Areas"  in  §81.2.  This 
rule  also  proposes  a  specific  change  to 
this  definition  related  to  tribal  lands  and 
discusses  other  possible  changes  to  the 
definition  related  to  metropolitan  and 
non-metropolitan  (rural)  areas.  The 
changes  are  proposed  are  discussed 
below  in  Section  B.,  3.,  e.,  "Central 
Cities,  Rural  Areas  and  Other 
Underserved  Areas  Housing  Goal." 

B.  Subpart  B — Housing  Goals 

1.  Background.  The  Department  is 
required  to  establish,  by  regulation, 
annual  housing  goals  for  each  GSE.  The 
goals  include  a  Low-  and  Moderate- 
Income  Goal,  a  Special  Affordable 
Housing  Goal,  and  a  Central  Cities, 
Rural  Areas,  and  Other  Underserved 
Areas  Housing  Goal  (the  Geographically 
Targeted  Goal).  Section  1331(a)  of 
FHEFSSA  requires  HUD  to  establish 
these  goals  in  a  manner  consistent  with 
sections  301(3)  of  the  Fannie  Mae 
Charter  Act  and  301(b)(3)  of  the  Freddie 
Mac  Charter  Act,  which  require  the 
GSEs  "to  provide  ongoing  assistance  to 
the  secondary  market  for  residential 
mortgages  (including  *  *  *  mortgages 
on  housing  for  low-  and  moderate- 
income  families  involving  a  reasonable 
economic  return  that  may  be  less  than 
the  return  earned  on  other  activities)." 
Under  section  1331(c)  of  FHEFSSA, 
HUD  may,  by  regulation,  adjust  any 
housing  goal  from  year  to  year. 

In  December  1995,  HUD  estabUshed 
housing  goals  for  the  GSEs  for  1996- 
1999,  revising  and  restructuring  the 


transition  goals  that  had  been  in  effect 
for  1993-1995.  The  current  housing  goal 
levels,  which  were  in  place  for  1996- 
1999,  are: 

A  Low-  and  Moderate-Income 
Housing  Goal,  which  focuses  on 
mortgages  on  housing  for  famiUes  with 
incomes  no  greater  than  area  median 
income  (as  defined  by  HUD),''^  and 
which  was  set  at  40  percent  of  total 
units  financed  by  each  of  the  GSEs' 
mortgage  purchases  in  1996  and  42 
percent  for  each  calendar  year  from 
1997  though  1999; 

A  Geographically  Targeted  Goal. 
which  focuses  on  mortgages  on 
properties  located  in  "underserved 
areas,"  defined  as  low-income  and/or 
high-minority  census  tracts  and  rural 
counties  (excluding  high-income,  high- 
minority  tracts),  and  which  was  set  at  21 
percent  of  total  units  financed  by  each 
of  the  GSEs'  mortgage  purchases  in  1996 
and  at  24  percent  for  each  calendar  year 
from  1997  through  1999; 

A  Special  Affordable  Housing  Goal, 
which  focuses  on  mortgages  on  housing 
for  very  low-income  families  and  low- 
income  families  living  in  low-income 
areas,  and  which  was  set  at  12  percent 
of  total  units  financed  by  each  of  the 
GSEs'  mortgage  purchases  in  1996  and 
at  14  percent  for  calendar  each  year 
from  1997  through  1999;  and 

A  Special  Affordable  Multifamily 
Housing  Subgoal,  which  focuses  on 
mortgages  on  housing  for  very  low- 
income  families  and  low-income 
famiUes  living  in  low-income  areas,  in 
multifamily  properties  (defined  as 
properties  with  five  or  more  units),  and 
which  was  set  at  a  fixed  amount  of  0.8 
percent  of  the  total  dollar  volume  of 
mortgages  purchased  by  each  GSE  in 
1994.  This  formula  results  in  a  subgoal 
of  special  affordable  multifamily 
mortgage  purchases  totaling  $1.29 
billion  per  year  for  Fannie  Mae  and 
$988  million  per  year  for  Freddie  Mac 
for  each  calendar  year  from  1996 
through  1999. 

These  housing  goals,  excluding  the 
special  affordable  multifamily  housing 
subgoal,  share  common  characteristics: 
(1)  Aimual  goal  levels  are  the  same  for 
both  GSEs;  (2)  they  are  percentage  based 
goals  defined  in  terms  of  percentages  of 
housing  units  financed;  and  (3)  one  unit 
may  qualify  for  one  or  more  goals.  In 
addition,  under  the  current  regulation, 
goals  were  established  based  on 
consideration  of  the  statutory  factors 
and  set  for  a  four-year  period  from  1996 
through  1999  to  allow  the  GSEs  time  to 
develop  long-range  strategies. 

A  key  factor  in  determining  the  level 
of  the  goals  was  and  is  the  estimated 
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size  of  the  convei  tional  market  for  each 
goal.  In  1995.  HU  D  estimated  the  low- 
and  moderate-inc  ome  share  of  the 
conventional  mai  ket  at  48-52  percent; 
the  underserved  geographically 
targeted)  areas  sh&re  at  25-28  percent; 
and  the  special  affordable  share  at  20- 
23  percent.  Thes4  market  estimates  were 
based  mainly  on  HMDA  data  for  1992  to 
1994.  Upon  further  analysis,  however, 
these  estimates  are  below  what  actual 
data  shows  for  trae  period  from  1995  to 
1998.  For  example,  HUD's  1995  market 
estimates  underestimated  the  size  of  the 
rental  market  and  did  not  anticipate  the 
imderlying  strenj  th  and  persistence  of 
the  affordable  ler  ding  market.  A  large 
portion  of  new  m  ortgages  were 
originated  for  lovr-income  families  and 
first  time  homebuyers  during  the  1995 
to  1998  period.  Tperefore,  HUD 
estimates  that  th*  low-  and  moderate- 
income  market  accounted  for  57-58 
percent  of  all  mo  rtgages  originated 
during  the  1995  to  1997  period,  and  for 
54  percent  dimne  the  heavy  refinancing 
year  of  1998.  Aptendix  D,  "Estimating 
the  Size  of  the  cinventional 
Conforming  Market  for  each  Housing 
Goal,"  provides  (^ther  reasons  that  the 
actual  market  shires  were  higher  than 
anticipated  in  HUD's  1995  estimates. 
In  accordance  ivith  FHEFSSA,  HUD 
has  re-estimated  the  market  shares  of 
the  mortgages  in  the  primary 
conventional  ma  rket  that  would  qualify 
for  each  of  the  G  >Es'  housing  goals  for 
the  years  2000  through  2003.53  hUD 
estimates  that  fot  the  years  2000  through 
2003  the  low-  an  d  moderate-income 
share  of  the  com  entional  market  will  be 
50-55  percent,  t|»e  underserved 
(geographically  tjargeted)  areas  share  of 
the  market  will  be  29-32  percent,  and 
the  special  edforiable  share  will  be  23- 
26  percent.  Appendix  D,  "Estimating 
the  Size  of  the  Cpnventional 

Icet  for  Each  Housing 
I  extensive  analysis  of 
market  share 


Conforming  M 
Goal,"  provides 
the  Department 
estimates. 

The  higher  m: 
that  the  gaps  be 


rket  estimates  suggest 

^^  een  the  current  goal 

levels  and  the  miarket  estimates  of  the 
opportunities  avtailable  to  the  GSEs  are 
wider  than  was  ^tidpated  in  1995.  As 
with  the  1995  estimates,  these  new 
market  estimates  also  allow  for  more 
adverse  economic  conditions  than 
recently  experie  need.  For  example,  the 
lower  end — 50  j  ercent — of  the  range  for 
the  low-  and  moderate-income  market 
estimate  is  consistent  with  low-  and 
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multifamily  markets 
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conditions  are 
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market  shares  are  estimated 
2000-2003  under  several  projections 
of  the  single  family  and 
Numerous  sensitivity  analyses 
alternative  market  and  economic 
examined  in  Appendix  D. 


moderate-income  borrowers  accoimting 
for  35  percent  of  home  purchase  loans 
in  the  single-family  ovraer  market.  (The 
remainder  of  the  low-  and  moderate- 
income  market  share  estimate  includes 
multifamily  and  single  family  rental 
properties.)  Since  the  1992-98  average 
for  the  low-  and  moderate-income  share 
of  the  home  purchase  market  was  41 
percent,  and  the  more  recent  1995-1998 
average  was  42  percent,  some  leeway  is 
allowed  for  more  adverse  income  and 
interest  rate  conditions.  Such  leeway 
may  be  needed  since  it  is  possible  that 
the  affordable  housing  market  may  not 
continue  at  current  rates,  particularly  if 
there  is  a  slowdown  in  economic 
activity. 

While  the  single  family  affordable 
market  has  not  changed  substantially 
since  1995  when  HUD  developed  its 
first  market  estimates,  HUD  has  revised 
its  new  market  estimates  upward  based 
upon  its  analyses  of  the  underlying 
strength  of  the  single  family  affordable 
market.  That  market  has  been 
consistently  strong  for  the  past  six  years 
(1993-1998).  When  HUD  produced  the 
market  estimates  in  1995,  the  data  was 
limited  to  the  early  1990s,  during  which 
1993  and  1994  demonstrated  the 
strongest  affordable  housing  markets. 
Now,  with  four  additional  years  (1995  to 
1998)  of  data  indicating  consistent 
trends  in  the  affordable  market,  HUD  is 
more  confident  about  the  underlying 
strength  of  this  market. 

At  the  same  time,  HUD  has  used 
assvunptions  about  futvire  economic  and 
market  conditions  that  are  more 
conservative  than  those  that  have 
actually  prevailed  over  the  last  six 
years.  HUD  is  well  aware  of  the 
volatiUty  of  mortgage  markets  and  their 
possible  impacts  on  the  GSEs'  ability  to 
meet  the  housing  goals.  HUD's  market 
estimates  have  also  changed  to  a  small 
extent  by  including  manufactured 
housing  loans  in  the  single  family 
owner  market,  and  slightly  increasing 
the  affordability  and  imderserved  area 
parameters  for  rental  housing. 

Under  HUD's  current  regulations,  the 
current  levels  of  the  housing  goals 
remain  Ln  effect  in  2000  and  thereafter 
until  such  time  as  the  Department 
estabUshes  new  annual  housing  goals. 
In  this  rule,  HUD  is  proposing  to 
establish  new  levels  for  the  three 
housing  goals  and  for  the  special 
affordable  multifamily  housing  subgoal 
for  the  years  2000  through  2003.  The 
housing  goals  as  proposed  would  be 
phased  in  beginning  in  calendar  year 
2000  and  would  be  fully  in  place  in 
calendar  years  2001,  2002  and  2003.  In 
proposing  the  level  of  the  housing  goals 
for  2000  and  thereafter,  HUD  has 
applied  the  statutory  factors  and  also 


has  concluded  that  the  goals  should  be 
set  far  enough  into  the  futiu'e  to  allow 
the  GSEs  to  engage  in  long-term 
planning. 

2.  Section  81.12  Low-  and  Moderate- 
Income  Housing  Goal.  This  section 
discusses  the  Department's 
consideration  of  all  the  statutory  factors 
in  arriving  at  its  proposed  new  housing 
goal  level  for  the  Low-  and  Moderate- 
Income  Housing  Goal.  Additional 
information  analyzing  each  of  the 
statutory  factors  is  provided  in 
Appendix  A,  "Departmental 
Considerations  to  Establish  the  Low- 
and  Moderate-Income  Housing  Goal," 
and  Appendix  D,  "Estimating  the  Size 
of  the  Conventional  Conforming  Market 
for  each  Housing  Goal." 

a.  Definition.  The  Low-  and  Moderate- 
Income  Housing  Goal  coimts  mortgages 
on  housing  for  families  with  incomes 
not  in  excess  of  area  median  incomes. 

b.  Market  Estimate  for  the  Low-  and 
Moderate  Income  Housing  Goal  in  2000. 
The  Department  estimates  that  dwelling 
units  serving  low-  and  moderate-income 
families  will  accoimt  for  50-55  percent 
of  total  units  financed  in  the  overall 
conventional  conforming  mortgage 
market  during  the  period  2000  through 
2003.  Due  to  inherent  vmcertainty  about 
future  market  conditions,  HUD  has 
developed  a  plausible  range,  rather  than 
a  point  estimate,  for  the  market.  The 
detailed  analyses  imderlying  this 
estimate  are  presented  in  Appendix  D, 
"Estimating  the  Size  of  the 
Conventional  Conforming  Market  for 
Each  Housing  Goal." 

c.  Past  Performance  of  the  GSEs 
Under  the  Low-  and  Moderate-Income 
Housing  Goal.  HUD's  cmrent  goals 
specified  that  in  1996  at  least  40  percent 
of  the  nimiber  of  units  financed  by 
mortgage  purchases  of  the  GSEs  and 
eligible  to  coimt  toward  the  Low-  and 
Moderate-Income  Goal  should  qualify  as 
low-  and  moderate-income,  and  at  least 
42  percent  should  qualify  in  each  year 
fixjm  1997  through  1999.  Fannie  Mae 
surpassed  these  goal  levels  by  5.6 
percentage  points  in  1996,  3.7 
percentage  points  in  1997,  and  2.1 
percentage  points  in  1998.  Freddie  Mac 
surpassed  the  goals  by  1.1  percentage 
points,  0.6  percentage  point  and  0.9 
percentage  point  in  1996, 1997  and 
1998,  respectively.  The  GSEs' 
performance  under  the  Low-  and 
Moderate-Income  Housing  Goal  for  the 
1996  through  1998  period  is 
siunmarized  below: 
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SUMMARY  OF  GSE  PERFORMANCE  UNDER  THE 
LOW-  AND  MODERATE-INCOME  HOUSING  GOAL^ 


1996 

1997 

1998 

Required  Goal  Level 

40% 

42% 

42% 

Fannie  Mae: 

Percent  Low-and  Moderate-Income 

45.6% 

45.7% 

44.1% 

Freddie  Mac: 

Percent  Low-and  Moderate-Income 

41.1% 

42.6% 

42.9% 

1  The  figures  presented  for  goal  performance  are  based  on  HUD  analysis  of  the  GSEs'  loan  level  data. 
Some  results  differ  marginally  from  the  corresponding  figures  presented  by  Fannie  Mae  and  Freddie  Mac  in  their 
respective  Annual  Housing  Activities  Reports  (AHARs)  to  HUD,  reflecting  differences  in  application  of  counting 
rules. 
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During  the  transi  tion  period  from 

1993  through  1995  Fannie  Mae's 
performance  imdei  the  Low-  and 
Moderate-hicome  I  lousing  Goal  jiunped 
sharply  in  one  yeai ,  from  34.2  percent 
in  1993  to  44.8  per  :ent  in  1994.  before 
taiUng  off  to  42.3  percent  in  1995.  It 
then  stabilized  at  just  over  45  percent  in 

1996  and  1997.  Fai  inie  Mae's 
performance  in  19<  i8  declined  to  44.1 
percent  due  in  larg  e  measure  to  the  high 
voliune  of  refinanc  b  loans  that  Fannie 
Mae  funded  in  199  B. 

Diuing  the  trans  tion  period,  Freddie 
Mac  demonstrated  steadier  gains  in 
performance  unde:  the  Low-  and 
Moderate- Income  1  lousing  Goal,  from 
29.7  percent  in  19<  3  to  37.4  percent  in 

1994  and  38.9  pen  ent  in  1995.  Freddie 
Mac  then  achievec  41.1  percent  in  1996, 
and  42.6  percent  a  id  42.9  percent  in 

1997  and  1998.  res  pectively.  Fannie 
Mae's  performanct  on  the  Low-  and 
Moderate-Income  lousing  Goal  has 
surpassed  Freddie  Mac's  in  every  year. 
Nonetheless.  Fred<  ie  Mac's  1998 
performance  repre  sented  a  44  percent 
increase  over  its  li  i93  level,  exceeding 
the  29  percent  inci  ease  for  Fannie  Mae. 
Freddie  Mac's  per  ormance  was  97 
percent  of  Fannie  *^ae's  low-  and 
moderate- income  !  hare  in  1998,  the 
highest  ratio  since  the  goals  took  effect 
in  1993.  Freddie  N  ac's  improved 
performance  is  dui!  mainly  to  its 
increased  purchas  js  of  multifamily 
loans  as  it  has  beo  )me  more  active  in 
this  market.  Some  housing  industry 
observers  believe  t  hat  the  Low-  and 
Moderate-Income  ^ousing  Goal  has 
been  an  important  factor  explaining 
Freddie  Mac's  re-entry  into  the 
multifamily  mark(  t. 

In  fact,  multifan  lily  purchases 
represent  a  significant  component  of 
both  GSEs'  activit  es  in  meeting  the 
Low-  and  Moderal  e-Income  Housing 
Goal,  even  though  multifamily  loans 
comprise  a  relativ  jly  small  portion  of 
the  GSEs'  busines  ;  activities.  In  1997, 
while  Fannie  Mae  s  multifamily 
purchases  represented  only  13.4  percent 
of  its  total  acquisi  ion  volume  measured 
in  terms  of  dwelli  ig  units,  these 
purchases  compri  sed  26.7  percent  of 
units  qualifying  fc  r  the  Low-  and 
Moderate-Income  Housing  Goal. 
Multifamily  purchases  were  8.2  percent 
of  the  imits  financ  ed  by  Freddie  Mac's 
1997  mortgage  purchases  but  were  19 
percent  of  Freddiis  Mac's  low-  and 
moderate-income  mortgage  purchases. 

The  GSEs'  1998  performance  took 
place  in  the  conte  ict  of  a  record  level  of 
mortgage  originat  ons,  with  imusually 
high  refinance  vo  ume  reaching  50 
percent  of  single  amily  mortgage 


originations.  The  GSEs  relied  upon  a 
record  volume  of  multifamily  mortgage 
purchases  in  1998 — $12.5  billion  for 
Fannie  Mae  and  $6.6  billion  for  Freddie 
Mac — to  exceed  the  42  percent  goal. 

d.  Proposed  Goal  Levels  for  2000- 
2003.  Having  considered  all  statutory 
factors  including  housing  needs, 
projected  economic  and  demographic 
conditions  for  2000  to  2003,  the  GSEs' 
past  performance,  the  size  of  the  market 
serving  low-  and  moderate-income 
families,  and  the  GSEs'  ability  to  lead 
the  market  while  maintaining  a  sound 
financial  condition;  HUD  is  proposing 
that  the  annual  goal  for  mortgage 
purchases  qualifying  under  the  Low- 
and  Moderate-Income  Housing  Goal  be 
48  percent  of  eligible  units  financed  in 
calendar  year  2000,  and  50  percent  of 
eligible  units  financed  in  each  of 
calendar  years  2001,  2002  and  2003. 
This  proposed  goal  level  is  intended  to 
increase  the  GSEs'  current  level  of 
performance  to  a  level  that  is  consistent 
with  reasonable  estimates  of  the  low- 
and  moderate-income  housing  market. 
HUD's  detailed  findings  under  the 
statutory  factors  for  establishing  the  goal 
are  described  in  Appendix  A, 
"Departmental  Considerations  to 
Establish  the  Low-  and  Moderate- 
Income  Housing  Goal,"  and  Appendix 
D,  "Estimating  the  Size  of  the 
Conventional  Conforming  Market  for 
Each  Housing  Goal." 

3.  Section  81.13 — Central  Cities,  Rural 
Areas,  and  Other  Underserved  Areas 
Housing  Goal.  This  section  discusses 
the  Department's  consideration  of  all 
the  statutory  factors  in  arriving  at  its 
proposed  new  housing  goal  level  for  the 
Central  Cities,  Rural  Areas,  and  Other 
Underserved  Areas  Housing  Goal  (the 
Geographically  Targeted  Goal). 
Additional  information  analyzing  each 
of  the  statutory  factors  is  provided  in 
Appendix  B,  "Departmental 
Considerations  to  Establish  the  Central 
Cities,  Rural  Areas,  and  Other 
Underserved  Areas  Goal,"  and 
Appendix  D,  "Estimating  the  Size  of  the 
Conventional  Conforming  Market  for 
Each  Housing  Goal."  This  section  also 
discusses  possible  changes  being 
considered  to  the  definition  of 
underserved  areas. 

a.  Definition.  The  Geographically 
Targeted  Goal  focuses  on  areas  currently 
underserved  by  the  mortgage  finance 
system.  The  1995  Final  Rule  provides 
that  for  properties  in  metropolitan  areas, 
mortgage  purchases  count  toward  the 
Geographically  Targeted  Goal  if  such 
purchases  finance  properties  that  are 
located  in  underserved  census  tracts.  In 
§  81.2,  HUD  defined  "underserved 


areas"  as  areas  where  either:  (1)  The 
tract  median  income  is  at  or  below  90 
percent  of  the  area  median  income 
(AMI);  or  (2)  the  minority  population  is 
at  least  30  percent  and  the  tract  median 
income  is  at  or  below  120  percent  of 
AMI.  The  AMI  ratio  is  calculated  by 
dividing  the  tract  median  income  by  the 
MSA  median  income.  The  minority 
percent  of  a  tract's  population  is 
calculated  by  dividing  the  tract's 
minority  population  by  its  total 
population. 

For  properties  in  non-metropolitan 
(rural)  areas,  mortgage  purchases  coimt 
toward  the  Geographically  Targeted 
Goal  where  such  purchases  finance 
properties  that  are  located  in 
underserved  counties.  These  are  defined 
as  counties  where  either  (1)  the  median 
income  in  the  county  does  not  exceed 
95  percent  of  the  greater  of  the  state  or 
nationwide  non-metropolitan  median 
income;  or  (2)  minorities  comprise  at 
least  30  percent  of  the  residents  and  the 
median  income  in  the  county  does  not 
exceed  120  percent  of  the  state  non- 
metropolitan  median  income. 

b.  Market  Estimate  for  the 
Geographically  Targeted  Goal.  The 
Department  estimates  that  dwelling 
units  in  underserved  areas  will  account 
for  29-32  percent  of  total  units  financed 
in  the  overall  conventional  conforming 
mortgage  market  during  the  period  2000 
through  2003.  Due  to  inherent 
uncertainty  about  future  market 
conditions,  HUD  has  developed  a 
plausible  range,  rather  than  a  point 
estimate,  for  the  market.  The  detailed 
analyses  underlying  this  estimate  are 
presented  in  Appendix  D,  "Estimating 
the  Size  of  the  Conventional 
Conforming  Market  for  Each  Housing 
Goal." 

c.  Past  Performance  of  the  GSEs 
Under  the  Geographically  Targeted 
Goal.  HUD's  goals  specified  that  in  1996 
at  least  21  percent  of  the  units  financed 
by  the  GSEs'  mortgage  purchases  should 
count  toward  the  Geographically 
Targeted  Goal,  and  at  least  24  percent  in 
1997  through  1999.  Fannie  Mae 
surpassed  the  goal  by  7.1  percentage 
points  in  1996,  4.8  percentage  points  in 
1997,  and  3.0  percentage  points  in  1998. 
Freddie  Mac  surpassed  the  goal  by  4.0, 
2.3  and  2.1  percentage  points  in  1996, 
1997  and  1998,  respectively.  The  GSEs' 
performance  for  the  1996-98  period  is 
summarized  below: 
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SUMMARY  OF  GSE  PERFORMANCE  UNDER  THE 
THE  GEOGRAPHICALLY  TARGETED  GOAL^ 


1996 

1997 

1998 

Required  Goal  Level 

21% 

24% 

24% 

Fannie  Mae: 

Percent  Geographically  Targeted 

28.1% 

28.8% 

27.0% 

Freddie  Mac: 

Percent  Geographically  Targeted 

25.0% 

26.3% 

26.1% 

1    The  figures  presented  for  goal  performance  are  based  on  HUD's  analysis  of  the  GSEs'  loan  level  data. 
Some  results  differ  marginally  from  the  corresponding  figures  presented  by  Fannie  Mae  and  Freddie  Mac  in  its 
AHARs,  reflecting  differences  in  application  of  counting  rules. 
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Although  both  C  SEs  have  improved 
their  performance  in  underserved  areas, 
on  average,  their  n  lortgage  purchases 
continue  to  lag  th(  primary  market  in 
providing  financir  g  for  affordable  loans 
in  underserved  neighborhoods.  During 
the  1996-1998  peiiod,  underserved 
areas  accounted  fcr  19.9  percent  of 
Freddie  Macs  pun  bases  of  single  family 
home  mortgages  c  )mpared  with  22.9 
percent  of  Fannie  Vlae's  purchases,  25.8 
percent  of  mortgaj  es  retained  by 
portfolio  lenders,  md  24.9  percent  of  all 
home  purchase  mi  )rtgages  originated  in 
the  coaventional  ( onforming  market.  As 
these  figures  indicate,  Freddie  Mac  has 
been  less  likely  th  in  Faimie  Mae  to 
piuchase  mortgagi  ss  on  properties  in 
underserved  neiglhorhoods.  Freddie 
Mac  has  not  made  progress  in  reducing 
the  gap  between  i1  s  performance  and 
that  of  the  overall  market.  In  1992, 
underserved  areas  accounted  for  18.6 
percent  of  Freddie  Mac's  purchases  of 
home  piuchase  m  artgages  and  for  22.2 
percent  of  home  li)ans  originated  in  the 
conforming  mark*  t,  which  yields  a 
"Freddie  Mac-to-1  larket"  ratio  ^*  of  0.84 
percent.  By  1998,  the  "Freddie  Mac-to- 
Market"  ratio  had  actually  fallen  to  0.81 
percent.  During  tl  e  same  period,  the 
"Fannie  Mae-to-N  arket"  ratio  increased 
from  0.82  percent  to  0.93  percent. 

Fannie  Mae's  performance  under  this 
goal  improved  du  3  to  its  increased 
purchases  during  1997  and  1998  of 
mortgages  origina  ;ed  in  prior  years  in 
underserved  neig  iborhoods.  For 
instance,  Fannie  1  dae's  purchases  of 
single  family  hon  e  mortgage  loans  in 
underserved  area!  increased  from  22.3 
percent  in  1996  tc  23.5  percent  in  1997. 
However,  the  pen  lentage  of  Fannie 
Mae's  purchases  (if  newly  originated 
mortgages  on  dwf  Uings  in  underserved 
areas  was  lower  ii  1 1997  (20.8  percent) 
than  in  1996  (21.fi  percent).  This  decline 
was  offset  by  the  act  that  a  high 
percentage  (30.1  ]  lercent)  of  Fannie 
Mae's  purchases  n  1997  of  prior  year 
mortgages  were  h  ame  mortgage  loems  on 
properties  in  und  jrserved  areas.  This 
focus  on  prior  ye<  n  mortgages  explains 
why  Fannie  Mae'  >  performance 
increased  across  i  everal  affordable 


lending  categorie 


B!  between  1996  and 
1997.  Faimie  Ma(  's  purchases  of  prior 
year  affordable  h(  msing  loans  continued 
in  1998. 

In  evaluating  tl  le  GSEs'  past 
performance,  it  s  lould  be  noted  that 
while  borrowers  n  imderserved 
metropolitan  are<  s  tend  to  have  nmch 
lower  incomes  th  an  borrowers  in  other 
areas,  this  does  not  mean  that  GSE 


"GSE  to  market  ral 
the  performance  of  thi 
performance  of  the  market 


o  is  calculated  by  dividing 
respective  GSE  by  the 


purchase  activity  in  underserved  areas 
derives  totally  from  lower  income 
famiUes.  In  1997,  above  median-income 
households  accounted  for  37  percent  of 
the  mortgages  the  GSEs  purchased  in 
underserved  areas. 

d.  Proposed  Goal  Levels  for  2000- 
2003.  Having  considered  all  statutory 
factors  including  housing  needs, 
projected  economic  and  demographic 
conditions  for  2000  to  2003,  the  GSEs' 
past  performance,  the  size  of  the  market 
for  central  cities,  r\iral  areas  and  other 
imderserved  areas,  and  the  GSEs'  ability 
to  lead  the  market  while  maintaining  a 
sound  financial  condition;  HUD  is 
proposing  that  the  aimual  goal  for 
mortgage  purchases  qualifying  under 
the  Geographically  Targeted  Goal  be  29 
percent  of  eligible  units  financed  in 
calendar  year  2000,  and  31  percent  of 
eligible  units  financed  in  each  of 
calendar  years  2001,  2002  and  2003. 
This  proposed  goal  level  is  intended  to 
increase  the  GSEs'  current  level  of 
performance  to  a  level  that  is  consistent 
with  reasonable  estimates  of  the  housing 
market  in  imderserved  areas.  The 
Department's  detailed  findings  under 
the  statutory  factors  for  establishing  the 
goal  are  described  in  Appendix  B, 
"Departmental  Considerations  to 
Establish  the  Central  Cities,  Rural  Areas, 
and  Other  Underserved  Areas  Goal," 
and  Appendix  D,  "Estimating  the  Size 
of  the  Conventional  Conforming  Market 
for  Each  Housing  Goal." 

e.  Proposed  Definitional  Changes  for 
Underserved  Areas.  (!)  Metropolitan 
Areas.  The  Department  is  seeking 
comments  on  possible  changes  to  the 
current  metropolitan  underserved  areas 
definition  in  an  effort  to  more  accurately 
target  underserved  areas  with  higher 
mortgage  denial  rates  and  thereby 
promote  access  to  mortgage  credit 
nationwide.  Specifically,  HUD  is 
considering  changing  the  current  tract 
income  ratio  to  an  "enhanced"  tract 
income  ratio  and  requiring  that  for  tracts 
to  qualify  they  must  have  an  enhanced 
tract  income  ratio  at  or  below  80  percent 
of  area  median  income.  The  enhanced 
tract  income  ratio  described  below 
would  make  the  underserved  areas 
definition  used  by  the  GSEs  consistent 
with  the  requirements  of  Federally 
insured  depository  institutions  under 
the  Community  Reinvestment  Act 

(CRA). 

The  "enhanced"  option  is  two-fold. 
First,  it  would  change  the  tract  income 
ratio  (described  in  the  definition  of 
"central  city"  or  "other  underserved 
area"  in  paragraph  (1)  of  the  definition 
of  "Underserved  areas"  in  §  81.2)  from 
one  that  is  calculated  using  MSA 
median  income  to  one  that  is  based  on 
the  greater  of  either  the  national 


metropolitan  median  income  or  the 
MSA  median  income.  This  approach 
would  ensure  that  low-income  census 
tracts  in  low-income  MSAs  are 
classified  as  underserved.  With  this 
change,  994  tracts,  with  an  average 
mortgage  denial  rate  of  26.8  percent, 
would  be  added  to  the  scope  of  the 
current  definition. 

Second,  the  enhanced  option  would 
change  the  level  of  the  income  ratio 
required  in  paragraph  {\)(\\)  of  the 
definition  of  "Underserved  areas." 
Tracts  would  qualify  as  underserved  if 
their  income  ratio  were  80  percent  as 
compared  to  a  tract  income  ratio  of  90 
percent  under  the  current  definition. 
With  this  change,  2,500  tracts,  with  an 
average  mortgage  denial  rate  of  17.8 
percent,  would  be  dropped  from  the 
scope  of  the  current  definition.  Of  the 
tracts  that  would  be  dropped,  the 
mortgage  denial  rate  is  not  much  higher 
than  the  average  mortgage  denial  rate  for 
all  metropolitan  areas,  which  is  15.3 
percent.  This  suggests  that  these  areas 
are  not  experiencing  severe  problems  in 
obtaining  mortgage  credit  and  should 
not  be  targeted.  The  overall  number  of 
tracts  that  would  qualify  with  both  parts 
of  the  enhanced  optiqn  is  20,093,  with 
an  average  mortgage  denial  rate  of  25.0 
percent. 

Although  the  Department 
preliminarily  favors  adopting  a 
definitional  ghange  based  on  the 
enhanced  tract  income  option  described 
above,  another  approach  to  targeting 
high  mortgage  denial  areas  is  to  increase 
the  alternative  requirement  for  an 
underserved  area  by  increasing  the 
minority  concentration  required  from 
the  current  30  percent  to  50  percent. 
Adopting  this  option  would  exclude 
many  tracts  with  high  mortgage  denial 
rates.  This  option  would  drop  1,045 
tracts  with  a  relatively  high  mortgage 
denial  rate  of  20.2  percent. 
Nevertheless,  this  proposal  should 
stimulate  conventional  lending  in  high 
minority  neighborhoods  that  have  been 
traditionally  underserved. 

Either  of  the  possible  changes  to  the 
existing  definition  for  underserved  areas 
would  likely  affect  the  estimated  market 
share  for  the  Geographically  Targeted 
Goal.  If  either  of  the  possible  changes 
were  adopted,  the  Department  would 
revise  its  market  estimates  of 
underserved  areas  accordingly  and  the 
level  of  the  housing  goal  as  needed  to 
reflect  the  revised  estimates. 

HUD  seeks  conunent  on  the  proposed 
options  for  revising  the  definition  of 
underserved  metropolitan  areas, 
including  the  extent  to  which  these 
definitional  changes  are  likely  to 
increase  the  availability  of  credit  to 
areas  with  high  mortgage  denial  rates. 
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(2)  Tribal  Lands.  In  reviewing  the 
criteria  for  underserved  areas,  HUD 
believes  that  difficulties  in  obtaining 
mortgage  loans  on  qualifying  American 
Indian  Reservations  and  trust  lands 
deserve  attention.  A  February  1998 
report  by  the  General  Accounting  Office 
(GAO)  concerning  lending  on  tribal 
lands  found  that,  during  a  five  year 
period  from  1992  through  1996,  only  91 
conventional  home  purchase  loans  were 
made  to  Native  Americans  on  trust 
lands. 55  The  eight  lenders  making  these 
loans  held  all  of  them  in  portfolio.  In 
addition,  government-backed  loans  were 
insured  by  HUD  under  its  Section  184 
and  Section  248  programs  which 
promote  affordable  housing 
opportunities  for  Native  American 
families,  and  through  programs  of  the 
Department  of  Veterans  Affairs,  the  U.S. 
Department  of  Agriculture,  and  the 
Federal  Home  Loan  Banks.  Faimie  Mae 
has  consistently  purchased  Section  184 
loans,  and  Freddie  Mac  has  recently 
become  involved  in  this  program. 

A  number  of  reservations  cross  county 
and  census  tract  lines  with  a  portion  of 
the  reservation  in  a  county  that  is 
otherwise  considered  high-income  and/ 
or  low-minority  and  a  portion  of  the 
reservation  in  a  county  that  is  neither. 
Part  of  a  reservation,  therefore,  may  be 
considered  an  underserved  area  and 
part  a  served  area.  To  remedy  such 
anomalies,  this  rule  proposes  that 
reservations  and  trust  lands  would  be 
considered  separate  geographic  entities 
rather  than  parts  of  the  counties  in 
which  they  aie  located.  Thus,  in  a  non- 
metropolitan  area,  median  income  for 
the  reservation  would  be  compared  with 
state  (or  national)  non-metropolitan 
median  income  in  determining  whether 
the  reservation  is  an  "imderserved 
area;"  and  in  a  metropolitan  area, 
median  income  for  the  reservation 
would  be  compared  with  the  median 
income  of  the  respective  metropolitan 
area. 

HUD  has  determined  that  currently 
1 73  non-metropolitan  counties  that 
contain  Indian  reservations  or  trust 
lands  are  classified  as  underserved  areas 
and  88  such  counties  are  classified  as 
served  areas.  In  metropolitan  areas,  131 
census  tracts  that  contain  Indian 
reservations  or  trust  lands  are  currently 
classified  as  underserved  areas  and  115 
such  tract  are  classified  as  served  areas. 
Inclusion  of  quaUfying  Indian 
reservations  and  trust  lands  in  these  88 
counties  and  115  census  tracts  as 
underserved  areas  in  calculating  the 
Geographically  Targeted  Goal  would  not 
automatically  be  expected  to  have  a 
major  impact  on  lending  in  these  areas, 
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at  least  initially,  but  it  could  heighten 
awareness  and  encourage  future  growth 
in  conventional  mortgage  lending  to 
these  areas. 

Based  on  this  analysis,  the 
Department  proposes  to  revise  §  81.2  to 
designate  all  qualifying  Indian 
reservations  and  trust  lands  as 
underserved  areas. 

(3)  Rural  Areas.  The  current  definition 
of  underserved  non-metropolitan  or 
rural  areas  under  the  Geographically 
Targeted  Goal  accounts  for  53  percent  of 
the  households,  57  percent  of  die  census 
tracts,  and  66  percent  of  the  counties  in 
rural  areas.  Unlike  the  luiderserved 
definition  for  metropolitan  areas,  which 
is  based  on  the  minority  or  low-income 
concentration  of  census  tracts,  the  non- 
metropolitan/rural  imderserved 
definition  is  based  on  these  criteria  for 
counties.  During  the  1995  rulemaking 
process,  experts  on  rm-al  lending 
informed  HUD  that  lenders'  business 
operations  in  rural  areas  are  oriented 
toward  counties,  not  census  tracts.  In 
addition,  counties  are  easy  to  identify 
and  geocode,  which  facilitates  the 
reporting  process  for  lenders  who 
provide  the  GSEs  with  loan-level  data 
on  mortgages.  However,  HUD 
recognized  then,  and  experience  has 
borne  out,  that,  under  its  county-based 
definition,  the  GSEs  can  achieve  the 
goal  by  purchasing  mortgages  located  in 
the  parts  of  underserved  coimties  that 
have  higher  incomes. 

The  broad  nature  of  the  underserved 
definition  for  non-metropolitan  areas 
raises  at  least  two  concerns.  The  first 
concern  is  that  the  broad  definition 
appears  to  result  in  similar  borrower 
characteristics  in  served  and 
imderserved  counties.  HUD's  analysis 
indicates  that  the  GSEs  are  less  likely  to 
purchase  loans  for  first-time 
homebuyers  and  more  likely  to 
purchase  mortgages  for  high-income 
borrowers  in  underserved  than  in  served 
coimties.  Mortgages  to  first-time 
homebuyers  account  for  13.9  percent  of 
the  GSEs'  mortgage  purchases  in  served 
coimties  compared  with  12.3  percent  in 
underserved  counties.  Interestingly,  it  is 
more  likely  for  borrowers  in 
underserved  counties  (71.2  percent)  to 
have  incomes  above  the  county  median 
than  in  served  counties  (65.5  percent). 
These  findings  support  the  claim  that, 
in  rural  underserved  counties,  the  GSEs 
purchase  mortgages  of  borrowers  who 
probably  encounter  few  obstacles  to 
obtaining  mortgage  credit.  Further, 
mortgages  purchased  by  the  GSEs  in 
underserved  areas  do  not  have  low 
down  payments.  In  both  served  and 
underserved  counties,  only  27  percent 
of  the  GSEs'  mortgage  purchases  have 
loan-to-value  ratios  above  80  percent. 


Defining  underserved  areas  in  terms 
of  an  entire  county  also  appears  to 
encourage  the  GSEs  to  purchase 
mortgages  in  the  more  affluent  tracts. 
HUD's  analysis  shows  that  even  though 
the  GSEs  purchase  a  greater  percentage 
of  mortgages  in  high-minority  and  low- 
income  tracts  in  underserved  than  in 
served  counties,  they  purchase  nearly 
the  same  percentage  of  mortgages  in 
both  underserved  and  served  counties 
in  high-income  tracts.  In  underserved 
counties,  12.3  percent  of  the  GSEs' 
mortgage  purchases  are  in  tracts  above 
120  percent  area  median  income 
compared  with  14.6  percent  in  served 
counties. 

There  are  few  conclusive  studies  on 
access  to  mortgage  credit  in  rural  areas, 
and  the  studies  that  do  exist  suggest 
only  broad  conclusions  about  credit 
flows  in  these  areas.  Moreover, 
evaluating  which  rural  locations  are 
underserved  in  terms  of  access  to 
mortgage  credit  cannot  be  done  with 
HMDA  data  on  which  HUD  mainly 
relied  in  defining  urban  underserved 
areas.  Other  data  bases  available  with 
mortgage  market  information  have 
similar  limitations  with  regard  to 
coverage  of  mortgage  activity  in  rural 
areas.  Nonetheless,  based  on  an  analysis 
of  the  GSEs'  mortgage  purchases  by  tract 
median  income,  it  does  not  appear  that 
the  current  county  definition  is 
encouraging  the  GSEs  to  target  their 
mortgage  purchases  to  the  most 
underserved  portions  of  rural  areas. 

For  these  reasons,  the  Department  is 
seeking  public  comment  on  alternative 
methodologies  and  sources  of  rural 
market  data  that  HUD  might  use  to 
define  underserved  non-metropolitan/ 
rural  areas.  Specifically,  HUD  seeks 
comment  on  whether  the  Department 
should  follow  a  tract-based  approach  in 
defining  underserved  rural  areas,  which 
would  be  consistent  with  the  tract-based 
definition  used  in  metropolitan  areas. 
As  technology  and  computer  mapping 
capabilities  have  evolved  since  1995,  it 
may  be  appropriate  to  revisit  the  issue 
of  whether  entire  counties  or  census 
tracts  within  the  counties  should  be 
used  to  define  rural  underserved  areas. 

4.  Section  81.14  Special  Affordable 
Housing  Goal.  This  section  discusses 
the  Department's  consideration  of  all 
the  statutory  factors  in  arriving  at  its 
proposed  new  housing  goal  level  for  the 
Special  Affordable  Housing  Goal. 
Additional  information  analyzing  each 
of  the  statutory  factors  is  provided  in 
Appendix  C,  "Departmental 
Considerations  to  Establish  the  Special 
Affordable  Housing  Goal,"  and 
Appendix  D,  "Estimating  the  Size  of  the 
Conventional  Conforming  Market  for 
Each  Housing  Goal."  This  section  also 
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and  low-income  families  living  in  low- 
income  areas  will  account  for  23-26 
percent  of  total  units  financed  in  the 
overall  conventional  conforming 
mortgage  market  during  the  period  2000 
through  2003.  Due  to  inherent 
imcertainty  about  future  market 
conditions,  HUD  has  developed  a 
plausible  range,  rather  than  a  point 
estimate,  for  this  market.  The  detailed 
analyses  underlying  this  estimate  are 
presented  in  Appendix  D,  "Estimating 
the  Size  of  the  Conventional 
Conforming  Market  for  Each  Housing 
Goal." 

c.  Past  Performance  of  the  GSEs' 
Under  the  Special  Affordable  Housing 
Goal.  The  Special  Affordable  Housing 
Goal  is  designed  to  ensure  that  the  GSEs 
consistently  focus  on  serving  the  very 
low-and  low-income  portion  of  the 
housing  market.  However,  analysis  of 
American  Housing  Survey  and  HMDA 
data  show  that  the  shares  of  mortgage 
loans  for  very  low-income  homebuyers 
are  smaller  for  the  GSEs'  mortgage 


purchases  than  for  depository 
institutions  and  others  originating 
mortgage  loans  in  the  conforming 
conventional  market.  HUD's  analysis 
suggests  that  the  GSEs  should  improve 
their  performance  in  providing 
financing  for  the  very  low-income 
housing  market. 

HUD's  goals  specified  that  in  1996  at 
least  12  percent  of  the  number  of  units 
eligible  to  count  toward  the  Special 
Affordable  Housing  Goal  should  qualify 
as  special  affordable,  and  at  least  14 
percent  in  1997  through  1999.  As 
indicated  below,  Fannie  Mae  surpassed 
the  goal  by  3.4  percentage  points  in 
1996,  3.0  percentage  points  in  1997  and 
0.3  percentage  point  in  1998.  Freddie 
Mac  surpassed  the  goal  by  2.0, 1.2,  and 
1.9  percentage  points  in  1996, 1997  and 
1998,  respectively.  The  GSEs' 
performance  for  the  1996-95  period  is 
summarized  below: 
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SUMMARY  OF  GSE  PERFORMANCE  UNDER 
THE  SPECIAL  AFFORDABLE  HOUSING  GOAL' 


1996 

1997 

1998 

Required  Goal  Level 

12% 

14% 

14% 

Fannie  Mae: 

Special  Affordable  Housing  Goal 

15.4% 

17.0% 

14.3% 

Freddie  Mac: 

Special  Affordable  Housing  Goal 

14.0% 

15.2% 

15.9% 

^  The  figures  presented  for  goal  performance  are  based  on  HUD's  analysis  of  the  GSEs'  loan  level  data. 
Some  results  differ  from  the  corresponding  figures  presented  by  Fannie  Mae  in  its  AHARs  by  one  to  two 
percentage  points.   The  difference  largely  reflects  differences  between  HUD  and  Fannie  Mae  in  application  of 
counting  rules  relating  to  counting  of  seasoned  mortgage  loans  for  purposes  of  this  goal.  Freddie  Mac's  AHAR 
figures  for  this  goal  differ  marginally  from  the  official  figures  presented  above,  also  reflecting  differences  in 
application  of  counting  rules. 


BILUNG  CODE  4210-27-C 


12656 


Federal  Register /Vol.  65.  No.  47 /Thursday,  March  9,  2000 /Proposed  Rules 


HMDA  and  GSl '.  data  for  metropolitan 
areas  show  that  b(  ith  GSEs  lag 
depository  institu  tions  and  other 
lenders  in  provid  ng  financing  for  home 
loans  that  qualify  for  the  Special 
Affordable  Housing  Goal.  Special 
affordable  loans,  vhich  include  loans 
for  very  low-incoi  ne  borrowers  and  low- 
income  borrower:  living  In  low-income 
areas,  accounted  or  9.8  percent  of 
Freddie  Mac's  purchases  of  home 
purchase  mortgag  bs  during  1996-98, 
11.9  percent  of  F<  nnie  Mae's  purchases, 
16.7  percent  of  n(  wly  originated  loans 
retained  by  depoi  itory  institutions,  and 
15.3  percent  of  al  new  originations  in 
the  conventional  conforming  market. 
While  Freddie  Mi  ic  has  improved  its 
special  affordable  lending  over  the  past 
few  years,  it  has  not  made  as  much 
progress  as  Fannie  Mae  in  closing  the 
gap  with  deposit(  ry  institutions  and 
other  lenders  in  t  le  home  loan  market. 
In  1998,  Freddie  vlac's  special 
affordable  perfon  nance  was  73  percent 
of  the  primary  miuket  proportion  of 
home  loans  that  i  ^rould  quahfy  under 
the  Special  Afforlable  Housing  Goal, 
compared  to  Fani  lie  Mae's  performance 
of  85  percent  dui  ing  the  same  period. 

The  multifamily  market  is  especially 
important  in  the  establishment  of  the 
Special  Affordable  Housing  Goal  for 
Fannie  Mae  and  Freddie  Mac  because  of 
the  relatively  hig  i  percentage  of 
multifamily  unit!  meeting  the  Special 
Affordable  Housing  Goal.  In  1997,  57 
percent  of  units  financed  by  Freddie 
Mac's  multifamilk'  mortgage  purchases 
met  the  Special  Affordable  Housing 
Goal,  representing  31  percent  of  xmits 
counted  toward  is  Special  Affordable 
Housing  Goal,  at  a  time  when 
multifamily  units  represented  only  eight 
percent  of  its  total  purchase  volume. 
Corresponding  percentages  for  Fannie 
Mae's  multifamily  purchases  were:  54 
percent  of  units  financed  by  Fannie 
Mae's  multifamily  mortgage  purchases 
met  the  Special  Affordable  Goal, 
multifamily  unitfe  represented  44 
percent  of  units  meeting  the  Special 
Affordable  Goal  but  only  13  percent  of 
total  purchase  valimie.  In  comparison, 
HUD  estimates  tnat  multifamily 
mortgages  accounted  for  20  percent  of 
the  total  numben  of  dwelling  units 
financed  in  the  gonventional 
conforming  mar  :et  in  1997. 
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d.  Proposed  Goal  Levels  for  2000- 
2003.  Having  considered  all  statutory 
factors  including  housing  needs, 
projected  economic  and  demographic 
conditions  for  2000  to  2003,  the  GSEs' 
past  performance,  the  size  of  the  market 
serving  very  low-income  families  and 
low-income  families  living  in  low- 
income  areas,  and  the  GSEs'  ability  to 
lead  the  market  while  maintaining  a 
sound  financial  condition;  HUD  is 
proposing  that  the  annual  goal  for 
mortgage  purchases  qualifying  imder 
the  Special  Affordable  Housing  Goal  be 
18  percent  of  eligible  units  financed  in 
calendar  year  2000,  and  20  percent  of 
eligible  units  financed  in  each  of 
calendar  years  2001,  2002  and  2003. 
This  proposed  goal  level  is  intended  to 
increase  the  GSEs'  cmrent  level  of 
performance  to  a  level  that  is  consistent 
with  reasonable  estimates  of  the  special 
affordable  housing  market.  The 
Department's  detailed  findings  imder 
the  statutory  factors  for  establishing  the 
goal  are  described  in  Appendix  C, 
"Departmental  Considerations  to 
Establish  the  Special  Affordable 
Housing  Goal,"  and  Appendix  D, 
"Estimating  the  Size  of  the 
Conventional  Conforming  Market  for 
Each  Housing  Goal." 

e.  The  Multifamily  Subgoal.  Under  the 
Special  Affordable  Housing  Goal,  HUD 
established  a  subgoal  for  purchases  of 
multifamily  mortgages.  HUD  established 
this  subgoal  at  0.8  percent  of  the  dollar 
value  of  each  GSE's  respective  1994 
dollar  purchase  volume,  including  both 
single  family  and  multifamily  mortgage 
purchases.  This  yielded  subgoals  of 
$988  million  for  Freddie  Mac  and  $1.29 
billion  for  Fannie  Mae.^^ 

Freddie  Mac  narrowly  exceeded  the 
subgoal  in  1996  and  1997,  with 
multifamily  special  affordable 
acquisitions  of  $1.1  billion  and  $1.2 
billion,  respectively.  Freddie  Mac 
exceeded  the  goal  by  a  wider  margin  in 
1998.  when  it  purchased  $2.7  billion  in 
multifamily  specied  affordable  loans. 
Fannie  Mae  has  consistently  surpassed 
its  multifamily  subgoal,  with 
multifamily  mortgage  purchases  of  $2.4 
billion  in  1996,  $3.2  billion  in  1997,  and 
$3.5  billion  in  1998." 

Approximately  half  of  the  GSEs' 
annual  multifamily  purchase  volume 
usually  qualifies  toward  the  Special 


Affordable  Housing  Goal.  Moreover, 
multifamily  acquisitions  typically 
represent  a  significant  proportion  of  all 
GSE  purchases  qualifying  toward  the 
Special  Affordable  Housing  Goal.  As 
noted  earlier,  multifamily  acquisitions 
contributed  44.0  percent  of  units 
qualifying  toward  Fannie  Mae's  Special 
Affordable  Housing  Goal,  with  a 
corresponding  figure  of  31.4  percent  for 
Freddie  Mac. 

One  of  the  Department's  principal 
objectives  in  establishing  the  subgoal 
was  to  ensure  Freddie  Mac's  re-entry 
into  the  multifamily  market.  In  1991- 
1993,  following  losses  on  multifamily 
mortgage  loans,  Freddie  Mac  had 
virtually  no  multifamily  mortgage 
purchase  capacity.  Over  the  past  five 
years,  however,  Freddie  Mac  has  built 
new  capacity  to  support  its  multifamily 
mortgage  purchase  activity  and  has 
expanded  its  presence  in  the 
multifamily  financing  market  to  the 
point  that  it  purchased  $6.6  biUion  of 
multifamily  mortgages  in  1998.  Industry 
observers  believe  that  the  special 
affordable  multifamily  subgoal  has 
contributed  toward  a  significantly 
increased  presence  by  Freddie  Mac  in 
the  multifamily  market. 

Fannie  Mae  was  well  established  in 
the  multifamily  mortgage  market  prior 
to  the  establishment  of  the  multifamily 
special  affordable  subgoal.  Fannie  Mae's 
performance  has  consistently  surpassed 
the  subgoal  by  a  wide  margin,  as  noted 
above. 

f.  Proposed  Multifamily  Subgoal 
Level.  The  Secretary  proposes  to  retain 
the  special  affordable  multifamily 
subgoal  for  each  of  the  calendar  years 
for  the  period  2000  through  2003,  and 
to  increase  the  fixed  minimimi  level  to 
0.9  percent  of  the  dollar  volvime  of 
combined  {single  family  and 
multifamily)  1998  mortgage  purchases 
in  calendar  year  2000.  and  1.0  percent 
of  the  dollar  volimie  of  combined  (single 
family  and  multifamily)  1998  mortgage 
purchases  in  each  of  calendar  years 
2001,  2002  and  2003.  This  approach  is 
consistent  with  the  approach  taken 
under  the  current  regulations. 

The  proposed  subgoal  would  establish 
the  following  new  aimual  thresholds  for 
the  two  GSEs.58 


2000 


0.9  percent  1.0  percent 


2001-2003 


backed  by  properties  that 
iffordable  and  other  units  are 
multiply  ng  the  acquisition  unpaid 

the  number  of  units  qualifying 
Affor  lable  Housing  Goal,  divided  by 
I  nits. 


5' These  figures  are  as  determined  by  HUD  based 
on  its  analysis  of  GSE  loan-level  data.  They  differ 
somewhat  from  figures  reported  by  the  GSE  in  their 
Annual  Housing  Activities  Reports  submitted 
annually  to  HUD  due  to  differences  in  application 
of  counting  rules,  and  for  other  reasons. 


58  HUD  has  determined  that  the  total  dollar 
volume  of  the  GSEs'  combined  (single  and 
multifamily)  mortgage  purchases  in  1998,  measured 
in  unpaid  principal  balance  at  acquisition,  was  as 
follows:  Fannie  Mae  $367,589  million:  Freddie  Mac 
$273,  231  million. 
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2000 

2001-2003 

Fannie  Mae 

S3  31  billion 

S3  68  billion 

Freddie  Mac 

$2  46  billion 

S2  73  billion 

The  proposed  subgoal  levels  can  be 
compared  with  Fannie  Mae's  1998 
performance  of  $3.5  billion,  and  Freddie 
Mac's  1998  multifamily  special 
affordable  multifamily  acquisition 
volxmie  of  $2.7  billion.  A  1.0  percent 
dollar-based  multifamily  subgoal  for 
2001-2003  would  sustain  and  likely 
increase  the  efforts  of  both  GSEs  in  the 
multifamily  mortgage  market,  with 
particular  emphasis  upon  the  special 
affordable  segment. 

g.  Alternative  Approaches  to  Setting 
the  Subgoal  Level.  A  possible 
consequence  of  the  subgoal  as  proposed, 
however,  is  that,  to  the  extent  that  the 
GSEs  experience  certain  fixed 
transactions  costs  in  each  multifamily 
acquisition,  they  can  attain  the  special 
affordable  multifamily  subgoal  with  the 
smallest  possible  transactions  costs  by 
purchasing  multifamily  mortgages  with 
large  unpaid  principal  balances  that 
have  a  high  proportion  of  units  that 
qualify  for  the  Special  Affordable 
Housing  Goal.  This  approach,  therefore, 
could  foster  the  GSEs'  purchases  of 
loans  on  large  properties  with  more  than 
50  imits,  the  market  for  which  is  aheady 
relatively  liquid,  at  the  expense  of  loans 
on  smaller  properties,  a  sector  which 
has  not  benefited  fi-om  same  degree  of 
exposure  to  secondary  markets,  as 
discussed  in  Appendix  A.  In  order  to 
provide  incentives  for  a  greater 
commitment  by  the  GSEs  in  the  market 
for  mortgages  on  small  multifamily 
properties  with  5-50  imits,  the 
Department  is  proposing  to  award 
"bonus  points"  for  purchases  of  such 
loans,  as  described  below. 

A  further  consequence  of  a  dollar- 
based  goal  is  that  the  number  of 
mortgages  the  GSEs  would  be  required 
to  pxu-chase  \mder  the  subgoal,  and  the 
number  of  imits  in  the  associated 
properties,  would  both  be  expected  to 
decrease  over  the  goals  period,  due  to 
the  effects  of  inflation  and  an  expected 
rise  in  property  values  over  the  period 
of  years  during  which  the  subgoal  is  in 
effect.  For  example,  the  rise  in 
multifamily  property  values  over  1996- 
1998  contributed  to  an  increase  in  per- 
unit  loan  amounts  in  the  GSEs' 
multifamily  special  affordable 
purchases  of  approximately  15  percent, 
with  a  commensurate  decrease  in  the 
nimiber  of  units  corresponding  to  the 
minimum  dollar-based  purchase  volume 
required  imder  the  multifamily  special 
affordable  subgoal. 


While  this  proposed  rule  specifically 
proposes  a  dollar-based  subgoal,  the 
Department  is  considering  three 
alternative  approaches  to  structuring  the 
special  affordable  multifamily  subgoal — 
a  unit-based  subgoal,  a  subgoal  based  on 
a  percentage  of  multifamily 
acquisitions,  and  a  mortgage-based 
subgoal.  These  approaches  may  be 
structured  as  outlined  in  the  following 
options.  Additional  discussion  of  these 
subgoal  options  in  relation  to  GSE  past 
performance  is  contained  in  Appendix 
C. 

(1)  Option  One — Subgoal  Based  on 
Number  of  Units.  In  this  approach,  the 
multifamily  special  affordable  subgoal 
would  be  expressed  as  a  minimum 
nmnber  of  units  meeting  the  Special 
Affordable  Housing  Go^.  A  multifamily 
subgoal  for  2001-2003  established  at  the 
level  of  the  dollar-based  subgoal  defined 
above,  divided  by  $22,953,  which  is  the 
average  of  Fannie  Mae's  and  Freddie 
Mac's  ratios  of  unpaid  principal  balance 
to  the  number  of  units  in  multifamily 
properties  counted  toward  the  Special 
Affordable  Housing  Goal  in  1997  (as 
determined  by  HUD),  would  generate 
annual  multifamily  special  affordable 
subgoals  of  160,328  units  per  year  for 
Fannie  Mae  and  118,939  imits  per  year 
for  Freddie  Mac.  Such  a  multifamily 
subgoal  for  2001-2003  would  sustain 
and  likely  increase  the  efforts  of  both 
GSEs  in  the  multifamily  mortgage 
market,  with  particular  emphasis  upon 
the  special  affordable  segment. ^^ 

A  unit-based  subgoal  would  result  in 
a  greater  level  of  affordability  among  the 
GSEs'  special  affordable  purchases  than 
does  a  dollar-based  subgoal.  This 
conclusion  is  based  on  GSE  loan-level 
data  which  shows  that  the  more 
affordable  the  unit,  the  smaller  is  the 
associated  unpaid  principal  balance  per 
unit.  Therefore,  a  subgoal  based  on 
number  of  units  provides  the  GSEs  with 
an  incentive  to  purchase  mortgages  on 
properties  with  relatively  low  loan 
amounts  per  unit  and,  as  a  result, 
relatively  high  affordability,  as  the  least 
costly  method  of  attaining  the  subgoal. 
This  unit-based  approach  also  avoids 
the  problem  associated  with  the  effects 
of  inflation  discussed  above  in  regard  to 
the  proposed  dollar  based  subgoal. 


58  If  this  option  were  selected,  appropriate 
subgoal  thresholds  for  the  one-year  transition 
period  (2000)  could  be  developed  along  the  lines  of 
those  proposed  under  the  multifamily  special 
affordable  subgoal  above. 


However,  this  approach  also  has  one 
of  the  same  consequences  as  the 
proposed  subgoal  based  on  dollar 
volume  of  acquisitions,  in  that  a  GSE 
can  attain  such  a  subgoal  with  the 
smallest  possible  transactions  costs  by 
purchasing  a  few  multifamily  mortgage 
loans  with  large  unpaid  principal 
balances  which  have  a  high  proportion 
of  units  qualifying  for  the  Special 
Affordable  Housing  Goal.  This 
approach,  therefore,  may  foster  the 
GSEs'  purchase  of  loans  on  large 
multifamily  properties,  which  are 
already  relatively  well  served  by  the 
mortgage  market,  at  the  expense  of  loans 
on  smaller  properties. 

(2)  Option  Two— Subgoal  As  A 
Percent  of  GSEs'  Current  Multifamily 
Mortgage  Purchases.  Another  possible 
approach  is  to  establish  the  special 
affordable  multifamily  subgoal  as  a 
minimum  percentage  of  each  GSE's 
current  total  dollar  volume  of 
multifamily  mortgage  purchases.  For 
example,  the  subgoal  level  for  2001- 
2003  could  be  expressed  as  58  percent 
of  a  GSE's  multifamily  dollar  volume  in 
2001,  2002  and  2003,  respectively. «> 

An  advantage  of  expressing  the 
subgoal  in  this  manner  is  that  it  would 
be  flexible,  increasing  and  decreasing  in 
a  manner  commensurate  with  the 
overall  presence  of  the  GSEs  in  the 
current-year  multifamily  market.  It 
would  not  require  a  fixed  quantity  of 
units,  or  fluctuate  based  on  the  GSEs' 
involvement  with  the  single-family 
market. 

An  operational  disadvantage  is  that 
such  a  subgoal  could  undermine  the 
GSEs'  incentive  to  expand  multifamily 
volume  that  has  existed  since  1994.  For 
example,  one  of  the  GSEs,  having  met 
its  special  affordable  multifamily 
subgoal  by  the  end  of  the  third  quarter 
in  a  calendar  year,  could  decide  to 
vdthdraw  from  the  multifamily  market 
in  the  fourth  quarter  in  order  to  avoid 
the  possibihty  of  not  attaining  the 
subgoal  at  the  end  of  the  year  due  to  the 
uncertainty  regarding  the  affordability 
characteristics  of  multifamily  mortgages 
offered  for  sale  during  the  remainder  of 
the  year.  In  order  to  mitigate  any  such 
disincentive  effects,  HUD  could 
establish  an  "alternative  minimum" 
subgoal  floor  based  on  dollar  volume, 
units,  or  mortgages.  However,  this 


*°  If  this  option  were  selected,  appropriate 
subgoal  thresholds  for  the  one-year  transition 
period  (2000)  could  be  developed. 
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could  facilitate  liquidity  in  the  market 
for  mortgages  on  small  multifamily 
properties  where  there  continues  to  be 
unmet  credit  needs.  Because 
multifamily  mortgage  purchases  are  an 
important  source  of  affordable  housing 
and  contribute  significantly  to  meeting 
the  unit  based  housing  goals,  the  GSEs 
also  would  be  expected  to  continue  to 
purchase  mortgages  secured  by  larger 
properties. 

Tnis  approach  also  avoids  the 
problem  associated  with  the  effects  of 
inflation,  discussed  above,  in  regard  to 
the  proposed  dollar-based  subgoal.  The 
magnitude  of  the  gocd  is  independent  of 
the  loan  amount  per  unit. 

However,  while  a  mortgage-based 
approach  to  the  subgoal  may  address  the 
small  muhifamily  rental  property  issue, 
it  may  not  have  the  same  impact  in 
financing  as  many  units  overall  as  other 
approaches. 

(4)  Comments  Sought.  The 
Department  seeks  comment  on  whether 
the  special  affordable  multifamily 
subgoal  proposed  that  is  based  on  a 
percentage  of  total  dollar  volume  of 
mortgages  purchased,  or  the  possible 
alternative  structures  presented  that 
base  the  subgoal  on  (a)  the  number  of 
units  financed,  (b)  a  percent  of  current 
multifamily  mortgage  purchases,  or  (c) 
the  nimiber  of  mortgages  acquired,  are 
reasonable  and  desirable  approaches  to 
closing  market  gaps  in  the  very  low-and 
low-income  rental  market.  HUD  also 
solicits  comment  on  the  appropriate 
level  for  the  subgoal  as  proposed,  or 
under  the  various  possible  structures 
presented,  and  how  the  possible  levels 
illustrated  herein  would  likely  impact 
multifeunily  acquisitions,  especially  for 
very  low-and  low-income  multifamily 
units. 

5.  Bonus  Points  and  Subgoals. 
Although  the  GSEs  have  been  successful 
in  meeting  their  housing  goals,  analyses 
of  their  housing  goal  performance  and 
market  needs  indicate  that  certain  credit 
gaps  remain.  For  example,  HUD's 
analysis  reveals  that  the  need  for 
mortgage  credit  persists  in  specific 
markets  that  focus  on  lower-income 
families  including  small  multifamily 
rental  properties;  single  family,  owner- 
occupied  rental  properties  (2-4  units); 
manufactured  housing;  multifamily 
properties  in  need  of  rehabilitation;  and 
properties  in  tribal  areas.  As  a 
regulatory  incentive  to  encourage  the 
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same  subgoal  credit  as  a  100-unit  property  with  a 
$2.5  million  mortgage  (provided  all  units  were 
eligible  for  the  Special  Affordable  Housing  Goal).  If 
all  the  units  in  the  property  securing  the  mortgage 
are  not  eligible  for  the  Special  Affordable  Housing 
Goal,  then  subgoal  performance  would  be  pro-rated 
based  on  the  number  of  quali^'ing  units,  as 
discussed  above. 


GSEs  to  increase  their  mortgage 
purchase  activity  in  these  underserved 
markets,  the  Department  is  proposing 
the  use  of  bonus  points  in  certain 
important  segments  of  the  housing 
market.  HUD  also  seeks  comments  on 
the  utility  of  applying  similar  regulatory 
incentives  (bonus  points  and/or 
subgoals)  to  other  imderserved 
segments. 

a.  Bonus  Points.  Section  1336(a)(2)  of 
FHEFSSA  directs  the  Department  to 
"establish  guidelines  to  measure  the 
extent  of  compliance  with  the  housing 
goals,  which  may  assign  full  credit, 
partial  credit,  or  no  credit  toward 
achievement  of  the  housing  goals  to 
different  categories  of  mortgage 
purchase  activities  of  the  enterprises, 
based  on  such  criteria  as  the  Department 
deems  appropriate."  This  provision 
confers  broad  authority  upon  HUD  to 
assign  var>'ing  levels  of  credit  to 
differing  types  of  mortgage  purchases. 
Under  this  and  other  authorities,  HUD 
may  offer  bonus  points  for  particular 
categories  of  mortgage  purchase 
transactions. 

The  Department  proposes  to 
introduce  a  system  of  bonus  points  to 
encourage  the  GSEs  to  increase  their 
activity  in  underserved  markets  that 
serve  lower-income  families.  The  intent 
of  bonus  points  is  to  encourage 
increased  involvement  by  the  GSEs  over 
the  2000-2003  period  in  financing 
mortgages  on  small  multifamily 
properties  and  mortgages  on  2-4  unit 
owner-occupied  properties  that  contain 
rented  units,  for  which  the  GSEs' 
mortgage  purchases  have  traditionally 
played  a  minor  role. 

Bonus  points  would  be  used  in 
calculating  goal  performance  under  each 
of  the  affordable  housing  goals  but 
would  not  apply  in  determining 
performance  under  the  special 
affordable  housing  multifamily  subgoal. 
All  units  counting  toward  a  specific 
housing  goal  and,  thus,  included  in  the 
numerator  of  the  fraction  used  to 
calculate  goal  performance  under  that 
particular  housing  goal  would  be 
eligible  for  bonus  points  provided  that 
the  units  met  the  specific  criteria  for 
allowable  bonus  points.  This  provision 
would  apply  to  all  units  included  in  the 
numerator  even  if  a  unit  were  missing 
affordability  data  and  the  missing 
affordability  data  were  treated 
consistent  with  the  proposal  included  in 
the  following  section  II,B,6,b,  "Data  on 
Unit  Affordability." 

(1)  Bonus  Point  Proposal  for  Small 
Multifamily  Properties.  HUD  proposes 
to  add  §81.16{c)(10)(l)  to  provide  for 
the  assignment  of  double  weight  in  the 
numerator  for  each  of  the  three  housing 


Federal  Register / Vol.  65,  No.  47 /Thursday,  March  9,  2000 / Proposed  Rules 


12659 


goals  for  units  in  small  multifamily 
properties  (5  to  50  units)  that  qualify 
under  the  goals.  The  GSEs  purchase 
relatively  few  of  these  loans.  Over  the 
1996-98  period,  only  eight  percent  of 
the  units  represented  in  the  combined 
multifamily  purchases  of  Fannie  Mae 
and  Freddie  Mac  were  in  properties  in 
the  5-50  imit  size  range,  compared  to  37 
percent  of  units  which  are  in  5-50  unit 
properties  among  all  mortgaged 
multifamily  properties  in  1991  (based 
on  the  Residential  Finance  Siu^ey). 
Loans  of  this  type  which  are  not 
purchased  by  the  GSEs  are  often 
structured  with  adjustable-rate 
mortgages,  or  with  fixed-rate  financing 
involving  interest  rates  that  are  as  much 
as  150  basis  points  above  those  on 
standard  multifamily  loans.  Targeting 
the  GSEs  toward  these  purchases  could 
make  these  properties  and  the  units  in 
them  more  available  and  affordable. 

Awarding  bonus  points  for  these  units 
would  have  increased  Fannie  Mae's  and 
Freddie  Mac's  performance  on  the  Low- 
and  Moderate-Income  Housing  Goal  by 
an  average  of  0.89  and  0.33  percentage 
points,  respectively,  over  the  1996-98 
period.  Corresponding  percentage  point 
effects  for  the  Special  Affordable 
Housing  Goal  are  0.55  and  0.21 
percentage  points,  and  for  the 
Geographically  Targeted  Goal,  0.66  and 
0.21  percentage  points  for  Fannie  Mae 
and  Freddie  Mac,  respectively.  The 
impacts  could  be  significantly  larger  in 
future  years  if  such  a  bonus  point 
frcunework  provided  a  significant 
incentive  for  the  GSEs  to  step  up  their 
role  in  financing  small  multifamily 
properties. 

(2)  Counting  Units  in  Small 
Multifamily  Properties.  Implementing 
this  provision  would  require  clear 
specification  of  the  concept  of  a 
multifamily  property  relative  to  which 
the  5-50  unit  limit  for  bonus  points 
would  be  applied.  The  Department 
proposes  to  award  bonus  points  for 
small  multifamily  properties  to  address 
the  significant  needs  for  their  financing, 
both  for  properties  that  are  underwritten 
and  financed  individually  and  for 
properties  that  are  aggregated  into  larger 
financing  packages.  However,  the 
Department  further  intends  that  bonus 
points  will  not  be  awarded  for 
properties  that  are  aggregated  or 
disaggregated  into  5-50  unit  financing 
packages  solely  for  the  purpose  of 
earning  bonus  points.  Normally,  a 
property  is  the  land  and  iinprovements 
associated  with  one  mortgage  as  defined 
in  HUD's  regulations.  Ambiguity  may 
arise  in  connection  with  GSE  financings 
which  are  not  cash  or  swap  transactions 
involving  mortgages.  In  such  cases,  or  in 
other  cases  where  a  GSE  believes  that  it 


would  be  appropriate  to  award  bonus 
points  in  connection  with  a  transaction, 
the  GSEs  should  seek  guidance  from  the 
Department  concerning  the  delineation 
of  properties  associated  with  the 
financing  and  the  consequent 
allowability  of  bonus  points. 

(3)  Bonus  Points  for  Small  Rental 
Properties.  HUD  further  proposes  to  add 
§  81.16(c)(10)(ii)  to  assign  double  weight 
in  the  numerator  for  each  of  the  three 
housing  goals  for  all  imits  in  2-  to  4-unit 
owner-occupied  properties  that  qualify 
imder  the  goals.  Under  this  proposal, 
such  units  would  receive  bonus-point 
treatment  to  the  extent  that  the  nimiber 
of  such  units  financed  by  mortgage 
purchases  are  in  excess  of  60  percent  of 
the  average  number  of  units  qualifying 
for  the  respective  housing  goal  during 
the  immediately  preceding  five  years. 
These  loans  represent  a  small  portion  of 
the  GSEs'  overall  mortgage  piuchases 
although  these  units  comprise  a  large 
percentage  of  the  low-income  housing 
stock.  Use  of  bonus  points  in  this 
category  could  provide  incentives  for 
the  GSEs  to  increase  their  purchases  in 
underserved  areas. 

The  60  percent  threshold,  if  it  were  in 
effect  for  1999  GSE  mortgage  purchases, 
would  be  set  at  the  following  levels: 


Fannie 

Freddie 

Mae 

Mac 

(No.  of 

(No.  of 

units) 

units) 

Low-  and  Moderate-In- 

come Housing  Goal  .. 

26,294 

16,971 

Geographically  Tar- 

geted Goal  

25.193 

14,889 

Special  Affordable 

Housing  Goal  

12,720 

8,564 

The  Department  estimates  that,  if 
bonus  points  for  small  rental  properties 
had  been  in  effect  during  1996-1998. 
Freddie  Mac's  goal  percentages  would 
have  increased  by  0.89  percentage  point 
on  the  Low-and  Moderate-Income 
Housing  Goal,  0.67  percentage  point  on 
the  Geographically  Targeted  Goal,  and 
0.47  percentage  point  on  the  Special 
Affordable  Housing  Goal,  based  on 
average  purchase  volumes  over  this 
three-year  period.  Fannie  Mae's  goal 
percentages  would  have  increased  by 
0.91  percentage  point  on  the  Low  and 
Moderate  Income  Housing  Goal,  0.76 
percentage  point  on  the  Geographically 
Targeted  Goal,  and  0.43  percentage 
point  on  the  Special  Affordable  Housing 
Goal. 

The  piupose  of  bonus  points  is  to 
encourage  the  GSEs  to  establish  a  larger 
and  more  consistent  presence  for  the 
GSEs  in  targeted  segments  of  the 
mortgage  market.  During  the  period  that 
the  goals  under  this  proposal  are 


effective,  the  Department  will  carefully 
monitor  the  effects  of  the  bonus  points 
approach  in  the  housing  categories  in 
which  they  are  being  applied,  to 
determine  whether  they  are  effective  in 
incorporating  the  financing  of  properties 
targeted  by  the  bonus  points  into  the 
GSEs'  mainstream  activities.  The 
Department  does  not  plan  to  award 
bonus  points  to  the  GSEs  after  December 
31,  2003,  unless  the  Department 
specifically  chooses  to  extend  their 
availability  in  accordance  with 
provisions  of  the  rule. 

b.  Subgoals.  Alternatively,  HUD  is 
considering  using  subgoals  to  encourage 
the  GSEs  to  undertake  activities  to 
address  the  unmet  credit  needs  of 
groups  or  areas  and/or  to  support  public 
policy  initiatives  that  are  consistent 
with  the  GSEs*  public  purposes.  HUD 
may  establish  subgoals  under  any  of  the 
three  housing  goals  although  HUD  may 
only  enforce  subgoals  under  the  Special 
Affordable  Housing  Goal.^^  While 
FHEFSSA  prohibits  the  enforcement  of 
subgoals  under  the  Low-  and  Moderate- 
Income  Housing  Goal  or  the 
Geographically  Targeted  Goal,  the  use  of 
subgoals,  whether  or  not  they  are 
enforceable,  could  encourage  the  GSEs 
to  address  unmet  credit  needs  by 
directing  the  GSEs'  and  the  public's 
attention  on  particular  needs.  For 
example,  the  special  affordable  housing 
multifamily  subgoal  has  focused  the 
GSEs'  attention  on  special  affordable 
multifamily  activities. 

In  the  1995  rulemaking,  HUD  chose 
not  to  establish  subgoals  under  either 
the  Low-  and  Moderate-Income  Housing 
Goal  or  the  Geographically  Targeted 
Goal,  despite  a  niunber  of  comments 
urging  the  use  of  such  tools.  At  that 
time,  HUD  expressed  concern  that  the 
establishment  of  subgoals  might  be 
construed  as  micromanagement  of  the 
GSEs'  business  decisions  at  that 
relatively  early  post-FHEFSSA  stage.«« 
However,  since  issuance  of  the  1996  to 
1999  housing  goals,  HUD  has  conducted 
extensive  analyses  of  the  GSEs' 
operations  under  the  housing  goals,  as 
well  as  the  size  and  components  of  the 
primary  mortgage  market.  Based  on  this 
analysis.  HUD  can  better  identify  areas 
of  unmet  credit  needs.  Inasmuch  as 
Congress,  in  FHEFSSA.  explicitly 
authorized  HUD  to  create  subgoals — 
although  they  would  be  largely 


Bisection  1332(a)  of  the  FHEFSSA  grants  HIID 
authority  to  "establish  separate  specific  subgoals 
within  the  (Low-  and  Moderate-Income  Housing) 
goal.  *   *   •••  Section  1334(a)  contains  a  similar 
provision  for  the  Geographically  Targeted  Goal. 
Section  1333  allows  HUD  to  establish  subgoals 
under  the  Special  Affordable  Housing  Goal  that  are 
enforceable. 

"See  id. 
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addition  to  those  areas  described  above, 
for  which  HUD  proposes  to  award 
bonus  points,  HUD  has  identified 
several  areas  of  unmet  credit  needs  that 
could  be  addressed  through  the  use  of 
bonus  points  or  subgoals,  as 


appropriate.  These  areas  are  listed 
below,  along  with  the  possible  rationale 
for  taking  such  approach(es). 


BILUNG  CODE  4210-27-P 
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Area  of  Concern 

Manufactured  housing 


Single  family  loans  to  categories  of  minorities 
which  data  indicates  are  underserved 


Single  family  and  multifamily  rehabilitation 
loans 


Single  family  and  multifamily  loans  in  tribal 
areas 


Single  family  and  multifamily  loans  m 
Empowerment  Zones/  Enterprise  Communities 
(EZ/EC) 


Low-income  borrowers  and  tenants  in 
underserved  portions  of  non-metropolitan  areas 


Expiring  Section  8  contracts. 


Rationale 


Manufactured  housing  provides  some  of 
the  most  affordable  owner-occupied 
housing  for  families  targeted  by  HUD's 
housing  goals.   In  fact,  three-quarters  of 


Data  indicates  that  certziin  categories  of 

borrowers  have  lower  home  ownership 

rates  than  "serveji"  borrowers  and  thev 


lan  "served' 
family:  Mo 


Single  family:  More  funds  are  needed 
for  purchasing  (or  refinancing)  homes 
in  need  of  repairs.    Multifamily:   GSEs 
apply  more  stringent  underwriting 
requirements  for  properties  that  are 


While  Fannie  Mae  has  participated  in 
HUD's  Section  184  program,  which 
promotes  affordable  housing 
opportunities  for  Native  Americans. 
Potential  borrowers  in  these  distressed 

communities  have  a  greater  demand  for 
products  that  allow  flexible 
underwriting  including  consideration  of 
on-traditional  credit 


i  reformation, 
tam  parts  of : 


itudies  show  that  certam  parts  of  rural 
areas  continue  to  be  underserved  by  the 
secondary  market. 


The  Mark-to-Market  legislation 
provided  that  the  GSEs  should  receive 
credit  for  actions  that  assist  in 
maintaining  the  affordability  of  assisted 
units  in  eligible  multifamily  housing 
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In  addition  to 
changes  proposed 
Department  invites 
following: 

(1)  Should  HUD  use 
points  or  subgoals  1 5 
purchases  for  one  o  ■ 
of  concern  identifie  i 


the  specific  rule 
a  x)ve,  the 
comment  on  the 


either  bonus 
target  mortgage 
more  of  the  areas 
above? 


more  of  these  areas 
points  or  the 
goals  and  why?  If 
jested,  what 
s  should  be 


pc  int 


areas  not  identified 
subgoals 


(2)  Would  one  or 
benefit  more  from  h  anus 
establishment  of  supi 
bonus  points  are  su 
amoiuit  of  bonus 
assigned,  and  why? 

(3)  Are  there  othe  r 
where  bonus  points  and/or 
should  be  considen  d? 

6.  Calculating  Pet  formance  Under  the 
Housing  Goals.  In  t\e  current 
reg\ilation,  HUD  setj  forth  general 
requirements  for  counting  the  GSEs' 
performance  under  Ithe  housing  goals  in 
§  81.15,  special  counting  requirements 
in  §  81.16  (includin ;  specific  exclusions 
from  eligibility  in  §  Bl.  16(b)),  additional 
special  requirement  s  pertaining  to 
coimting  imder  the  Special  Affordable 
Housing  Goal  in  §  8 1.14,  and  rules  for 
classifying  families  and  units  into 
income  ranges  in  §<  81.17-81.19.  HUD's 
experience  since  th !  1995  issuance  of 
the  ciurent  regulatii  )ns  indicates  that 
several  of  these  cou  [iting  rules  require 
clarification  to  ensu  re  that  they  are 
understood  and  apj:  lied  in  a  consistent 
manner  and  that  tht  GSEs  are  achieving 
FHEFSSA's  objectifies.  HUD  invites 
conunent  on  these  c  larifications  and 


revisions  described 


below. 


a.  Temporary  Ad\  ustment  Factor  for 
Freddie  Mac.  In  res  )onse  to  widespread 
default  losses,  Fred  lie  Mac  ceased 
purchasing  multifaj  oily  mortgages  for  a 
period  of  time  in  th  3  early  1990s. 
However,  Freddie  f^ac  significantly 
expanded  its  preseitce  in  the 
multifamily  mortga  ;e  market  in  the 
period  since  HUD's  Interim  Housing 
Goals  took  effect  at  the  beginning  of 
1993.  with  purchases  totaling  $191 
million  that  year.  F  eddie  Mac's 
purchases  reached  S6.6  billion  in  1998 
and  $3.4  billion  in  ihe  first  six  months 
of  1999. 

Despite  this  prog  ess,  Freddie  Mac's 


presence  in  the  mu 


tifamily  market  lags 


far  behind  that  in  single-family. 
Multifamily  mortgages  held  in  portfolio 
or  guaranteed  by  Fneddie  Mac 
represented  only  3  percent  of  the 
outstanding  stock  c  f  such  mortgages  as 
of  the  end  of  the  th  rd  quarter  of  1998, 
compared  with  16  ]  lercent  of  single- 
family  mortgages.  ( orresponding  figiues 
for  Fannie  Mae  are  1 1  percent  in 


multifamily  and  21  percent  in  single- 
family.^^ 

Because  of  the  importance  of 
multifamily  acquisitions  to  the  GSE 
housing  goals,  the  limited  scope  of 
Freddie  Mac's  multifamily  acquisition 
voliune  has  impaired  its  performance  on 
HUD's  housing  goals.  For  example, 
while  multifamily  units  accovmted  for 
only  8  percent  of  Freddie  Mac's  overall 
1997  business,  they  accounted  for  31 
percent  of  units  qualifying  toward  the 
Special  Affordable  Housing  Goal,  and 
19  percent  of  the  units  qualifying  for  the 
Low-  and  Moderate-Income  Goal.  Thus, 
improved  performance  by  Freddie  Mac 
on  the  housing  goals  will  require 
strengthening  its  efforts  in  the 
multifamily  mortgage  market. 

To  overcome  any  lingering  effects  of 
Freddie  Mac's  decision  to  leave  the 
multifamily  market  in  the  early  1990s, 
it  is  reasonable  for  the  Department  to 
provide  an  incentive  for  Freddie  Mac  to 
further  expand  its  scope  of  multifamily 
operations.  The  Department  is 
proposing  a  "Temporary  Adjustment 
Factor"  for  Freddie  Mac's  multifamily 
mortgage  pvux;hases  for  purposes  of 
calculating  performance  on  the  Low- 
and  Moderate-Income  Housing  Goal  and 
the  Special  Affordable  Housing  Goal.  In 
determining  Freddie  Mac's  performance 
for  each  of  these  two  goals,  each  unit  in 
a  property  with  more  than  50  units 
meeting  one  or  both  of  these  two 
housing  goals  would  be  counted  as  1.2 
units  in  calculating  the  numerator  of  the 
respective  housing  goal  percentage.  The 
Temporary  Adjustment  Factor  woidd  be 
limited  to  properties  with  more  than  50 
units  because  of  separate  provisions 
regarding  multifamily  properties  with 
5-50  units,  discussed  separately  in 
Section  II,B,5,a,(l). 

The  Temporary  Adjustment  Factor 
would  terminate  December  31,  2003. 
The  Adjustment  Factor  would  not  be 
applied  to  the  Geographically  Targeted 
Goal.  The  Adjustment  Factor  would  not 
apply  to  Fannie  Mae. 

"The  Department  estimates  that,  if  the 
Temporary  Adjustment  Factor  were  in 
effect  during  1996-1998,  it  would  have 
raised  Freddie  Mac's  performance  on 
the  Low-  and  Moderate-Income  Housing 
Goal  by  1.52  percentage  points  and  the 
Special  Affordable  Housing  Goal  by  0.86 
percentage  points. 

HUD  specifically  requests  comments 
on  whether  the  proposed  temporary 


6'  Source:  Federal  Beserve  Bulletin,  March  1999, 
p.  A35.  HUD  estimates  that,  in  1997.  Freddie  Mac 
acquired  mortgages  representing  approximately  7 
percent  of  the  conventional  multifamily  market, 
compared  with  17  percent  of  the  conventional, 
conforming  single  family  market.  Corresponding 
estimates  for  Fannie  Mae  are  21  percent  of 
multifamily  and  31  percent  of  single  family. 


adjustment  factor  for  Freddie  Mac  is  set 
at  an  appropriate  level,  and  if  such  an 
adjustment  factor  should  be  phased  out 
prior  to  2003  or  apply  for  the  entire  four 
year  cycle. 

b.  Data  on  Unit  Affordability.  As 
indicated  in  §  81.15(a),  each  GSE  must 
obtain  all  required  information  to 
determine  whether  units  financed  by 
the  GSE  purchased  mortgages  that 
qualify  for  one  or  more  of  the  goals.  If 
any  of  the  information  is  missing,  the 
GSEs  must  exclude  the  mortgage 
purchase  from  the  numerator  as  not 
qualifying  but  they  must  include  the 
mortgage  in  the  denominator  as  a 
mortgage  purchase  in  calculating 
performance  under  a  housing  goal.^^ 
The  Senate  Report  on  FHEFSSA  noted 
the  presence  of  an  "information 
vacuum"  with  regard  to  the  GSEs' 
mortgage  purchases,  indicating 
Congress'  intention  that  the  Department 
require  accurate  and  comprehensive 
data  regarding  the  GSEs*  mortgage 
purchases  for  purpose  of  measuring 
compliance  with  the  housing  goals.®^ 
Therefore,  the  Department  is  committed 
to  maintaining  a  complete  and  fully 
reliable  loan  level  data  base  of  the  GSEs' 
mortgage  purchases. 

The  GSEs  have  indicated  that,  for 
certain  single  family  and  multifamily 
mortgage  purchases,  it  is  difficult,  and 
therefore  costly,  to  obtain  the  necessary 
data  on  incomes  and  rents  for  all  units 
associated  with  their  mortgage 
purchases,  especially  for  seasoned  loan 
transactions  and  some  negotiated 
transactions.  The  GSEs  have  requested 
the  authority  to  use  estimation 
techniques  to  approximate  the  unit  rents 
in  multifamily  properties  where  current 
rental  information  is  unavailable  and  to 
exclude  units  from  the  goal  calculations 
where  it  is  impossible  to  obtain  full  data 
or  estimate  values. 

While  providing  the  GSEs  relief  from 
the  requirement  to  obtain  rental  data 
would  remove  an  incentive  to  collect 
such  information,  the  Department 
recognizes  that  the  lack  of  such  data  in 
the  mortgage  market  poses  potentially 
insurmoiuitable  difficulties  for  the  GSEs 
for  a  portion  of  their  mortgage 
piux:hases.  The  Department,  therefore, 
proposes  the  following  measures  for 
treatment  of  cases  where  a  GSE  does  not 
obtain  full  data.  The  Department  seeks 
comments  on  these  proposals  and 
welcomes  suggestions  for  alternative 
ways  of  addressing  the  issue. 

(1)  Multifamily  Rental  Units.  For 
piuposes  of  counting  rental  units 


**  Purchases  of  mortgages  originated  prior  to  1993 
with  missing  data  may  be  excluded  from  the 
denominator. 

»»Se€Sen.  Rep.  at33. 
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toward  achievement  of  the  Low-  and 
Moderate-Income  Housing  Goal  and  the 
Special  Affordable  Housing  Goal,  the 
cvurent  regulation  requires  that 
mortgage  purchases  financing  eligible 
luiits  be  evaluated  based  on  either  the 
income  of  the  tenant,  or  where  this 
information  is  unknown,  on  the  actual 
or  average  rent  relative  to  area  median 
income,  as  of  the  time  the  mortgage  was 
acquired.''"  The  GSEs  generally  use 
rental  data  in  calculating  goal 
achievement. 

For  units  in  multifamily  properties 
(five  or  more  luiits),  the  Department 
proposes  to  allow  the  use  by  a  GSE  of 
estimated  rents  based  on  market  rental 
data.  The  Department  will  review  and    , 
approve  the  GSEs'  data  sources  and 
methodologies  for  estimating  rents  on 
multifamily  imits  prior  to  their  use,  to 
assure  reliability.  Rental  data  submitted 
to  the  Department  based  on  an 
estimation  shall  be  so  identified  by  the 
GSE.  HUD  requests  comments  on 
whether  it  should  establish  a  percentage 
ceiling  for  the  GSEs'  use  of  estimated 
data  for  multifamily  mortgage 
purchases. 

The  Department  further  proposes  to 
exclude  units  in  multifamily  properties 
from  the  denominator  as  well  as  the 
numerator  in  calculating  performance 
luider  the  Low-  and  Moderate-Income 
Housing  Goal  and  the  Special 
Affordable  Housing  Goal  when 
sufficient  information  is  not  available  to 
determine  whether  the  purchase  of  a 
mortgage  originated  after  1992  coimts 
toward  achievement  of  the  goal,  and 
when  the  application  of  estimated  rents 
based  on  an  approved  market  rental  data 
source  and  mediodology  is  not  possible. 
HUD  requests  comments  on  whether  it 
should  establish  a  percentage  ceiUng  for 
the  exclusion  of  multifamily  units  with 
missing  data  from  the  denominator  for 
goal  calculation  purposes  when 
estimated  rents  are  not  available. 
Because  a  relatively  large  portion  of 
multifamily  units  count  toward  the 
Low-  and  Moderate-Income  Housing 
Goal  and  the  Special  Affordable 
Housing  Goal,  an  incentive  for  the  GSEs 
to  provide  affordability  data  would 
remain  in  place  even  if  such  data  were 
excluded  from  the  denominator  without 
limitation. 

(2)  Single  Family  Rental  Units.  For 
purposes  of  counting  rental  units  in  1- 
4  unit  single  family  properties  toward 
achievement  of  the  Low-  and  Moderate- 
Income  Housing  Goal  and  the  Special 
Affordable  Housing  Goal,  the 
Department  proposes  to  exclude  the 


'024  CFR  81.15(e).  Rental  information  may  be 
presented  for  type-of-unit  categories  identified  by 
number  of  bedrooms  and  average  rent  level. 


rental  units  in  1-4  unit  properties  from 
the  denominator  as  well  as  the 
numerator  in  calculating  performance 
under  the  Low-  and  Moderate-Income 
Housing  Goal  and  the  Special 
Affordable  Housing  Goal  when 
sufficient  information  is  not  available  to 
determine  whether  the  purchase  of  a 
mortgage  originated  after  1992  counts 
toward  achievement  of  the  Low-  and 
Moderate  Income  Housing  Goal  or  the 
Special  Affordable  Housing  Goal.  HUD 
requests  comments  on  whether  it  should 
establish  a  percentage  ceiling  for  the 
exclusion  of  single  family  rental  units 
with  missing  data  from  the  denominator 
for  goal  calculation  purposes  when 
estimated  rents  are  not  available. 
Because  a  relatively  large  proportion  of 
rental  imits  in  1-4  unit  single  family 
properties  coimt  toward  the  Low-  and 
Moderate-Income  Housing  Goal  and  the 
Special  Affordable  Housing  Goal,  an 
incentive  for  the  GSEs  to  provide 
affordability  data  would  remain  in  place 
even  if  such  data  were  excluded  from 
the  denominator  without  limitation. 

(3)  Single  Family  Owner-Occupied 
Units.  For  purposes  of  counting  single 
family  owner-occupied  units  toward 
achievement  of  the  Low-  and  Moderate- 
Income  Housing  Goal  and  the  Special 
Affordable  Housing  Goal,  the  current 
regulation  requires  that  mortgage 
purchases  financing  eligible  owner  imits 
be  evaluated  based  on  the  income  of  the 
owner  relative  to  area  median  income, 
as  of  the  time  the  mortgage  was 
originated.^' 

The  Department  proposes  to  allow  a 
GSE  to  exclude  certain  single  family 
owner-occupied  units  from  the 
denominator  as  well  as  the  numerator  in 
calculating  performance  imder  the  Low- 
and  Moderate-Income  Housing  Goal 
when  the  GSE  lacks  sufficient 
information  on  borrower  income  to 
determine  whether  the  purchase  of  a 
mortgage  originated  after  1 992  coimts 
toward  achievement  of  the  goal, 
provided  the  mortgaged  property  is 
located  in  a  census  tract  with  median 
income  less  than  or  equal  to  area 
median  income  according  to  the  most 
recent  census.  Such  exclusion  from  the 
denominator  and  numerator  will  be 
permitted  up  to  a  ceiling  of  one  percent 
(1%)  of  the  total  number  of  single 
family,  owner-occupied  dwelling  units 
eligible  to  be  coimted  toward  the 
respective  housing  goal  in  the  ciurent 
year.  Mortgage  purchases  in  excess  of 
the  ceiling  will  be  included  in  the 
denominator  and  excluded  from  the 
numerator. 

HUD's  analysis  of  GSE  loan-level  data 
indicates  that  the  share  of  single-family 


owner-occupied  units  qualifying  for  the 
Low-  and  Moderate  Income  Housing 
Goal  and  the  Special  Affordable 
Housing  Goal  is  significantly  higher  in 
tracts  with  median  income  less  than  or 
equal  to  area  median  income  ("low-mod 
tracts")  than  in  other  tracts,  and  is  in 
fact  higher  than  the  GSEs"  overall  goals 
performance  across  all  property  types. 
Consequently,  excluding  such  units 
from  the  numerator  and  denominator  in 
cases  where  income  data  are  missing  is 
unlikely  to  result  in  measured  goals 
performance  exceeding  actual  goals 
performance. 

c.  Seasoned  Mortgage  Loan  Purchases 
"Recycling"  Requirement.  Under 
section  1333(b)(1)(B)  of  FHEFSSA, 
special  rules  apply  for  coimting 
piut:hases  of  portfolios  of  seasoned 
mortgages  under  the  Special  Affordable 
Housing  Goal.  Specifically,  the  statute 
requires  that  purchases  of  seasoned 
mortgage  portfolios  receive  full  credit 
toward  the  achievement  of  the  Special 
Affordable  Housing  Goal  if  "(i)  the  seller 
is  engaged  in  a  specific  program  to  use 
the  proceeds  of  such  sales  to  originate 
additional  loans  that  meet  sucb  goal; 
and  (ii)  such  purchases  or  refinancings 
support  additional  lending  for  housing 
that  otherwise  qualifies  under  such  goal 
to  be  considered  for  purposes  of  such 
goal."  ^^  HUD  refers  to  this  provision  as 
the  "recycling  requirement." 

Section  81.14(e)(4)(i)  of  HUD's 
regulations  clarify  the  meaning  of  the 
phrase  "engaged  in  a  specific  program 
to  use  the  proceeds  of  such  sales  to 
originate  additional  loans  that  meet"  the 
Special  Affordable  Housing  Goal  by 
providing  that: 

[A]  seller  must  currently  operate  on  its 
own  or  actively  participate  in  an  ongoing 
program  that  will  result  in  originating 
additional  loans  that  meet  the  goal.  Actively 
participating  in  such  a  progra.n  includes 
actively  participating  with  a  qualified 
housing  group  that  operates  a  program 
resulting  in  the  origination  of  loans  that  meet 
the  requirements  of  the  goal. 

Section  81.14(e)(4)(ii)  provides  that 
the  GSEs  must  verify  and  monitor  that 
the  seller  is  engaging  in  a  specific 
program  to  use  the  proceeds  of  such 
sedes  to  originate  additional  loans  that 
meet  the  Special  Affordable  Housing 
Goal. 

Based  on  a  review  of  the  GSEs' 
performance  under  the  Special 
Affordable  Housing  Goal,  the 
Department  believes  further  guidance  is 
needed  with  regard  to  the  recycling 
requirements  described  above  to  ensvire 
that  mortgage  purchases  granted  full 
credit  under  this  provision  satisfy  the 
purposes  of  FHEFSSA  and,  at  the  same 


'>  24  CFR  81.15(d). 


"12U.S.C4563(b){l)(B). 
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time,  to  ensure  tha  t  the  rules  are  applied 
so  as  to  avoid  any  annecessary 
regulatory  burden.  The  Department, 
therefore,  propose!  to  amend  its 
regulations  to  hull  ler  explain  the 
requirements  fottl  ,e  GSEs  to  receive  full 
credit  under  these  provisions  and  to 
establish  new,  sim  Dler  rules  when  it  is 
evident  based  on  t  le  characteristics  of  a 
mortgage  seller,  in  :luding  the  seller's 
legal  responsibilitiss,  that  the  recycling 
requirements  are  n  let.  The  new  rules 
would  provide  tha  for  a  mortgage 
purchase  to  meet  t  le  recycling 
reauirements: 

(1)  The  seller  mist  currently  operate 
on  its  own  or  activ  jly  participate  in  an 
on-going,  discernible,  active,  and 
verifiable  program  directly  targeted  at 
the  origination  of  i  ew  mortgage  loans 
that  quaUfy  under  he  Special 
Affordable  Housin ;  Goal. 

(2)  The  seller's  a  rtivities  must 
evidence  a  current  intention  or  plan  to 
reinvest  the  proce«  ds  of  the  sale  into 
mortgages  qualifyi:  ig  under  the  Special 
Affordable  Housin  5  Goal,  with  a  current 
commitment  of  res  ources  on  the  part  of 
the  seller  to  this  purpose. 

(3)  The  seller's  actions  must  evidence 
willingness  to  buy  qualifying  loans 
when  these  loans  I  ecome  available  in 
the  market  as  part  )f  active,  on-going, 
sustainable  efforts  to  ensure  that 
additional  loans  thjat  meet  the  goal  are 
originated.  Actively  participating  in 
such  a  program  inc  ludes  purchasing 
qualifying  loans  fr(  >m  a  correspondent 
originator,  includii  tg  a  lender  or 
qualified  housing  j  roup,  that  operates 
an  on-going  progra  m  resulting  in  the 
origination  of  loan  >  that  meet  the 
requirements  of  thu  goal,  has  a  history 
of  delivering,  and  currently  delivers, 
qualifying  loans  to  the  seller. 

Under  this  prop(  ised  rule,  as  imder 
the  current  requirements,  the  GSEs  must 
ordinarily  verify  aj  id  monitor  that 
sellers  meet  the  foi  egoing  requirements 
and  develop  any  n  jcessary  mechanisms 
to  ensure  compliance  with  these 
requirements.  Hov  ever,  HUD  does  not 
believe  that  the  eff  Jrts  of  the  GSEs  are 
well  spent  on  mon  itoring  compliance 
when,  because  of  t  le  natxire  and 
responsibilities  of  particular  sellers,  it  is 
clear  that  the  seller  meets  the  recycling 
requiremetits.  For  this  reason,  the  rule 
proposes  that  an  institution  that  is  (1) 
regularly  in  the  business  of  mortgage 
lending;  (2)  a  BIF-msured  or  SAIF- 
insured  depository  institution;  and  (3) 
subject  to,  and  hasj  received  at  least  a 
satisfoctory  perfor  nance  evaluation 
rating  for  at  least  t  le  two  most  recent 
consecutive  exami  nations  under,  the 
Conununity  Reinv  jstment  Act,^^  (which 
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requires  affordable  lending),  would 
meet  the  recycling  requirements.  The 
nature  of  such  an  institution's  business 
and  regulatory  responsibilities  require  it 
to  engage  in  a  program  that  satisfies  the 
recycling  provisions.  This  rule, 
therefore,  proposes  that  HUD  and  the 
GSEs  may  presume  that  such 
institutions,  classified  by  the 
appropriate  "Type  of  Seller  Institution" 
data  element,  meet  the  recycling 
requirements. 

Moreover,  in  the  interest  of  further 
reducing  unnecessary  regulatory 
burden,  HUD  believes  that  there  are 
certain  additional  classes  of  institutions 
or  organizations  that  should  be 
recognized  as  meeting  the  recycling 
requirements.  For  example,  classes  of 
institutions  whose  primary  businesses 
are  financing  affordable  housing 
mortgages,  including  possibly  State 
Housing  Finance  Agencies  or  Special 
Affordable  Housing  Loan  Consortia.  For 
such  classes  of  institutions  or 
organizations,  HUD  is  proposing  that 
the  GSEs  may  presume  that  they  meet 
the  recycling  requirements.  Classes  of 
institutions  or  organizations  must  be 
approved  by  the  Department  and  be 
appropriately  identified  in  the  GSEs' 
data  submissions.  Conmienters  are 
invited  to  provide  their  views  on  how 
to  identify  and  define  such  classes  of 
organizations  or  institutions. 

In  addition  to  specific  changes 
proposed,  commenters  are  invited  to 
share  their  views  as  to  whether  any 
additional  exemptions  or  changes  to  this 
provision  should  be  established  under 
the  recycling  provisions  that  would 
further  its  purpose.  Comments  are  also 
specifically  invited  on  (1)  what,  if  any, 
provisions  should  be  included  in  the 
proposed  rule  to  address  the  various 
affiliate  structures  of  depository 
institutions;  and  (2)  the  treatment  imder 
the  recycling  provisions  of  structured 
transactions  where  the  mortgage  loans 
included  in  the  transaction  were 
originated  by  a  depository  institution  or 
mortgage  banker  engaged  in  mortgage 
lending  on  special  affordable  housing 
but  acquired,  packaged  and  re-sold  by  a 
third  party,  e.g..  an  investment  banking 
firm,  that  is  not  in  the  business  of 
affordable  housing  lending. 

An  additional  matter  concerns  the 
appropriate  interpretation  of 
§  81.16(c)(6)  for  counting  seasoned 
mortgages.  During  the  last  four  years, 
both  GSEs  have  asserted  that  HUD'S 
regulations  permit  the  exclusion  of 
purchases  of  seasoned  mortgages  fi'om 
the  denominator  as  well  as  from  the 
numerator  when  the  recycling 
requirements  have  not  been  met  or 
when  the  status  of  loans  with  respect  to 
this  provision  is  unknown. 


The  GSEs  believe  that  the  regulation 
should  be  interpreted  to  mean  that 
purchases  of  seasoned  loans  should  not 
count  in  the  denominator  in  calculating 
Special  Affordable  Housing  Goal 
performance  if  the  recycling 
requirements  of  section  1333(b)(1)(B) 
are  not  satisfied.  The  GSEs  maintain 
that  this  provision  defines  whether  such 
loans  are  "mortgage  purchases"  and 
thus,  whether  they  are  to  be  included  in 
the  denominator.  As  a  result  of  this 
interpretation,  Fannie  Mae  chooses  not 
to  undertake  the  verification  and 
monitoring  required  to  track  compliance 
with  the  recycling  provision  and 
excludes  the  pvuchases  from  the 
denominator  based  on  its  lack  of 
information.  Freddie  Mac  chooses  a 
similar  treatment  for  those  seasoned 
loans  it  does  not  count  toward  its 
Special  Affordable  Housing  Goal 
performance. 

In  calculating  its  1996  and  1997 
performance  imder  the  Special 
Affordable  Housing  Goal,  Fannie  Mae 
excluded  all  seasoned  loan  purchases 
from  both  the  numerator  and  the 
denominator  for  purposes  of  reporting 
its  goals  performance  to  HUD.  The  effect 
of  this  action  was  to  reduce  the 
denominator  by  212,290  units  in  1996 
and  197,074  units  in  1997,  with  the 
result  that  Fannie  Mae  considered  its 
goal  figures  to  be  two  percentage  points 
higher  than  HUD's  determination  in 
1996  and  2.15  percentage  points  higher 
in  1997.  Freddie  Mac  counted  most  of 
its  seasoned  loan  purchases  towards  the 
Special  Affordable  Housing  Goal  and, 
thus,  there  was  only  a  marginal  impact 
on  its  goal  performance. 

The  Department  has  consistently 
maintained  that  the  GSEs  are  required  to 
count  all  mortgage  purchases  in  the 
denominator.  HUD's  rules  only  permit 
the  GSEs  to  exclude  mortgages  from  the 
denominator  under  explicit 
circumstances.  See  §§  81.15(a)  and 
81.16(b).  As  we  have  stated,  the 
legislative  history  of  FHEFSSA 
emphasizes  the  importance  of  accurate 
and  comprehensive  data.^*  On  the  other 
hand,  experience  indicates  that 
incentives  for  the  GSEs  to  gather 
accurate  and  comprehensive  data  may 
encourage  the  GSEs,  in  some  instances, 
to  avoid  certain  purchases  altogether  in 
order  to  keep  such  purchases  out  of 
their  denominator,  notwithstanding  that 
such  purchases  may  meet  the  other 
goals.  Accordingly,  while  HUD  has  in 
the  past  disagreed  with  the  GSEs' 
interpretation  of  its  current  rules,  the 
Department  is  now  proposing  to 
consider  the  possibility  of  limited 
exceptions  to  the  general  rule  where  it 


'*  See  Sen.  Rep.  at  33. 
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would  be  beneficial  for  the  GSEs  to 
piu-chase  certain  mortgages  that  simply 
will  not  meet  recycling  requirements, 
without  having  their  goals  performance 
effectively  reduced  by  including  the 
purchases  in  the  denominator.  An 
example  would  be  a  GSE's  purchase  of 
low-  or  moderate-income  loans  from  a 
mortgage  seller  that  enters  and  then 
leaves  the  affordable  lending  business. 
Such  an  entity  may  not  meet  the 
recycling  requirements  as  a  statutory 
matter  because  the  seller  would  no 
longer  be  "engaged  in  a  specific 
program  to  use  the  proceeds  of  such 
sales  to  originate  additional  loans  that 
meet  the  goal."  ^^  However,  a  GSE's 
willingness  to  purchase  such  mortgages 
may  cause  other  originators  to  embark 
on  affordable  lending  secure  that  the 
GSE  will  provide  a  secondary  market  for 
these  loans. 

To  encourage  affordable  lending,  this 
rule  proposes  to  permit  the  Department 
in  certain  cases  or  classes  of  cases  to 
allow  the  GSEs  to  exclude  mortgages 
from  the  numerator  and  the 
denominator  under  the  Special 
Affordable  Housing  Goal  when  the 
Department  determines  that  such 
treatment  serves  to  encourage  the  GSEs' 
mortgage  purchases  to  further  the 
piuposes  of  the  goal.  To  implement  this 
change,  HUD  proposes  to  revise  the 
language  in  §  81.16(c)(6)  so  that  the 
Department  may  permit  the  exclusion  of 
cases  or  classes  of  cases  of  purchases  of 
seasoned  mortgage  loans  from  the 
numerator  and  the  denominator  in  a 
GSE's  calculations  of  performance 
under  the  Special  Affordable  Housing 
Goal  when  die  Department  determines 
such  purchases  further  the  purposes  of 
the  goal.  The  rule  proposes  that  the  GSE 
may  request  such  treatment  in  writing 
and  that  the  Department  will  respond  to 
such  request  following  the  Department's 
determination.  Commenters  are 
specifically  asked  for  their  views 
regarding  whether  the  Department 
should  adopt  this  exclusion  and,  if  so, 
what,  if  any,  limits  should  be  placed  on 
it.  To  implement  this  change,  HUD 
proposes  to  revise  the  language  in 
§  81.16(c)(6)  so  that  the  Department  may 
permit  the  exclusion  of  cases  or  classes 
of  cases  of  purchases  of  seasoned  loans 
from  the  numerator  and  the 
denominator  in  a  GSE's  calculations  of 
performance  under  the  Special 
Affordable  Housing  Goal  when  the 
Department  determines  such  purchases 
further  the  purposes  of  the  goal.  The 
rule  proposes  that  the  GSE  may  request 
such  treatment  in  writing  and  the 
Department  will  respond  to  such 
request  following  the  Department's 
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determination.  Commenters  are 
specifically  asked  for  their  views 
regarding  whether  the  Department 
should  adopt  this  exclusion  and,  if  so, 
what,  if  any,  limits  should  be  placed  on 
it. 

d.  Counting  Federally  Insured 
Mortgages  Including  HECMs,  Mortgages 
on  Housing  in  Tribal  Areas  and 
Mortgages  Guaranteed  by  the  Ruml 
Housing  Service  Under  the  Housing 
Goals.  Under  HUD's  current  rules,  non- 
conventional  mortgages — mortgages  that 
are  guaranteed,  insured  or  otherwise 
obligations  of  the  United  States — do  not 
generally  count  under  the  three  housing 
goals.  (§  81.16(b)(3))  Certain  of  these 
mortgages — including  under  the  Home 
Equity  Conversion  Mortgage  (HECM) 
Program,  12  U.S.C.  1715z-20,  and  the 
Farmers  Home  Administration's  (now 
the  Rural  Housing  Service's  [RHS's]) 
Housing  Loan  Program — do,  however, 
coimt  imder  the  Special  Affordable 
Housing  Goal.  FHEFSSA  specifically 
provides  that  mortgages  that  cannot  be 
readily  securitized  through  GNMA  or 
another  Federal  agency  and  where  a 
GSE's  participation  substantially 
enhances  the  affordability  by  statute 
receive  full  credit  under  the  Special 
Affordable  Housing  (^al.  On  this  basis, 
these  two  categories  of  mortgages  count 
under  that  goal  if  they  are  for  very  low- 
income  families  or  low-income  families 
in  low-income  areas. 

HECMs  provide  an  important  source 
of  funds  for  senior  citizens,  especially 
those  with  lower  incomes,  who  have 
paid  off  most  or  all  of  the  mortgages  on 
their  homes  and  who  wish  to  draw  on 
the  equity  in  their  home  to  pay 
unanticipated  expenses  or  to  maintain  a 
higher  standard  of  living  than  they 
could  support  from  their  current  income 
alone.  Under  HUD's  HECM  program 
they  can  do  this  without  selling  or 
risking  the  loss  of  their  home.  Fannie 
Mae  has  played  a  major  role  in  the 
secondary  market  for  HECMs, 
purchasing  5800  such  loans  in  1997  and 
6700  such  loans  in  1998.  Freddie  Mac 
has  not  been  involved  in  this  program 
to  date;  inclusion  of  these  loans  for 
possible  credit  under  all  three  of  the 
housing  goals  will  provide  an  incentive 
for  them  to  play  a  role  in  the  HECM 
market. 

RHS  loans  are  especially  important  to 
cash-strapped  families  in  rural  areas, 
since  loan-to-value  ratios  can  be  as  high 
as  100  percent.  And  the  RHS's  new 
Section  502  Direct  Loan  program  is 
targeted  to  low-income  and  especially 
low-income  families.  Both  GSEs  have 
been  involved  in  this  market,  with 
Fannie  Mae  purchasing  1600  such  loans 
in  1997  and  2100  such  loans  in  1998, 
and  Freddie  Mac  sharply  stepping  up  its 


presence  from  1400  such  loans^in  1997 
to  3300  such  loans  in  1998.  The  GSEs 
also  assist  the  RHS  in  outreach  through 
the  development  of  promotional  and 
advertising  materials. 

One  other  area  the  Department  is 
considering  counting  for  goal  credit  are 
loans  made  to  Native  Americans  under 
FHA's  Section  248  program  and  HUD's 
Section  184  program.  "The  paucity  of 
home  mortgage  lending  on  American 
Indian  reservations  and  trust  lands  has 
been  well  documented.  Secretary 
Cuomo,  in  his  remarks  accompanying 
President  CUnton  to  the  Pine  Ridge 
Indian  Reservation  in  South  Dakota, 
recently  commented  that  "The 
descendants  of  the  first  Americans 
shouldn't  be  locked  out  of  the  American 
Dream  of  homeownership."  Allowing 
goal  credit  for  FHA's  Section  248  loans 
and  HUD's  Section  184  loans  on 
reservations  and  trust  lands  will  provide 
some  support  for  these  programs, 
though  much  greater  efforts  will  be 
needed  to  make  this  dream  of 
homeownership  a  reality. 

Nonetheless,  Dased  upon  its  review  of 
data  on  the  GSEs  mortgage  purchases, 
HUD  has  concluded  that  HECMs,  RHS 
mortgages  and  loans  made  to  Native 
Americans  under  FHA's  Section  248 
program  and  HUD's  Section  184 
program  comprise  very  small  shares  of 
the  GSEs'  business.  At  the  same  time, 
the  properties  secured  by  these 
mortgages  present  substantial  and 
growing  financing  needs.  Accordingly, 
while  HUD  maintains  that  non- 
conventional  mortgages  should  be 
excluded  under  the  goals  where 
financing  needs  are  afready  met  by 
government  programs,  the  Department 
also  believes  that  non-conventional 
loans  may  coimt  where  financing  needs 
are  not  well  served.  In  such  cases  the 
goals  will  serve  to  direct  the  GSEs 
toward  these  needs.  Accordingly,  HUD 
proposes  to  amend  its  rules  at 
§  81.16(b)(3)  to  except  mortgages  under 
the  HECM  program,  mortgages 
guaranteed  by  RHS,  and  loans  made 
under  FHA's  Section  248  program  and 
HUD's  Section  184  program  on 
properties  in  tribal  lands  from  the 
general  exclusion  under  the  rules  for 
non-conventional  loans.  In  addition,  the 
rule  allows  the  Department  to  coimt 
mortgage  purchases  under  other  non- 
conventional  mortgage  program(s)  to 
count  under  the  goals  where  the 
Department  determines,  in  writing,  that 
the  financing  needs  addressed  by  such 
program  are  not  well  served  and  that 
mortgage  purchases  under  such  program 
should  count.  The  proposed  rule 
provides  that  where  non-conventional 
mortgage  purchases  will  now  count 
toward  the  goal,  they  no  longer  will  be 
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excluded  from  the  denominator  of  the 
GSEs'  mortgage  pv  rchases  as  are  other 
non-conventional  oans. 

e.  Counting  Tit}4 1  Loans.  Ehuing  the 
transition  period,  rom  1993  to  1995, 
HUD  explicitly  provided  that  home 
improvement  and  manufactured  home 
loans  for  which  leiders  are  insured 
under  HUD's  Title  I  program  received 
half  credit  toward  all  three  housing 
goals  for  which  th»y  qualified.  ^^ 
Following  the  transition  period,  HUD's 
1995  final  rule  provided  that,  in 
accordance  with  sdction  1333(b)(1)(A) 
FHEFSSA,  GSE  purchases  of  non- 
convontional  mortgages  do  not  count 
toward  the  housing  goals. ^^  The 
exception  to  the  n  le  is  that  Federally- 
related  mortgages  i  nay  receive  full  credit 
toward  the  Special  Affordable  Housing 
Goal  if  the  mortga;  es  would  otherwise 
qualify  for  the  goa  ,  the  Government 
National  Mortgage  Association  (Ginnie 
Mae)  cannot  readil  y  securitize  them, 
and  participation  by  the  GSE 
substantially  enha  ices  their 
affordability.'"^ 

In  a  pilot  progra  n  initiated  between 
July  1996  and  July  1997,  Ginnie  Mae 
was  not  successful  in  secxxritizing  Title 
I  loans.  Moreover,  while  HUD  has  not 
analyzed  whether  jSE  participation  in 
these  loans  enhani  es  their  affordabihty, 
the  pricing  efficiei  cies  that  result  from 
the  securitization  ©f  mortgages  suggest 
that  an  affordability  analysis  would  be 
favorable. 

Under  the  circui  astances,  HUD  is 
proposing  to  amer  d  §  81.14  to  explicitly 
allow  the  GSEs  to  -eceive  half  credit  for 
Title  I  loans  undei  the  Special 
Affordable  Housin  g  Goal.  Units 
financed  with  Titl ;  I  loans  would  be 
included  at  100  pe  rcent  (each  unit 
counts  as  such)  in  the  Special 
Affordable  Housin  g  Goal  denominator, 
and  included  at  5C  percent  (each  unit 
counts  as  such)  in  the  Special 
Affordable  Housir  g  Goad  nimierator 
when  they  otherw  se  qualify  for  that 
goal.  However,  un  ts  financed  with  Title 
I  loans  would  be  e  iccluded  from  the 
numerator  and  dei  lominator  in  both  the 
Low-  and  Moderate-Income  Housing 
Goal  and  the  Geog  raphically  Targeted 
Goal.  ^9 

f.  Defining  the  L  enominator.  Section 
81.15(a)  of  the  19«  5  final  rule  defines 
the  denominator  a  5  "the  number  of 
dwelling  units  tha  t  could  coimt  toward 
achievement  of  th  >  goal  under 
appropriate  circuiistances."  HUD 
proposes  to  clarifj  this  provision  further 


'*  Fannie  Mae 
Title  1  purchases  durin  ; 
"Section  81. 16(b)(3l 
"Section  81.14(e)(2) 
'«12U.S.C.  4563(b)(  )(A)(ii) 


contintied  to  count  half  credit  for 
1996  through  1998. 


by  adding  language  to  §  81.15  that 
specifically  provides  that  the 
denominator  shall  not  include  GSE 
transactions  or  activities  that  are  not 
mortgages  or  that  are  mortgage 
purchases  or  transactions  which  are 
specifically  excluded  as  ineligible  under 
§  81.16(b)  of  the  regulations. 

g.  Balloon  Mortgages.  Single  family 
mortgage  refinances  that  result  from  the 
conversion  of  balloon  notes  to  fully 
amortizing  notes  shall  not  coimt  as 
mortgage  purchases  where  the  GSE 
aheady  owns  or  has  an  interest  in  the 
balloon  note  at  the  time  the  conversion 
occurs  and  the  GSE  owns  or  has  an 
interest  in  the  fully  amortizing  note. 
Such  conversions  shall  not  be  treated  as 
a  refinancing  and  shall  not  be  coimted 
in  the  numerator  or  denominator  in 
calculating  goal  performance. 
Refinancings  of  balloon  mortgages  not 
owned  by  die  GSE  will  be  included  in 
the  denominator  and  numerator  as 
appropriate.  To  implement  this  change 
to  the  special  counting  requirements, 
HUD  proposes  to  revise  the  definition  of 
"Refinancing"  in  §81.2  to  specifically 
exclude  the  conversion  of  balloon 
mortgages  on  single  family  properties 
and  to  add  this  provision  to  the  special 
coimting  requirements  in  §81.16. 

h.  Expiring  Assistance  Contracts. 
Section  517(c)  of  the  Multifamily 
Assisted  Housing  Reform  and 
Affordabihty  Act  of  1997  ^  (the  1997 
Act)  provides  that  actions  taken  to  assist 
in  maintaining  the  affordability  of 
assisted  units  in  eligible  multifamily 
housing  projects  with  expiring  Section  8 
contracts  "shall  constitute  part  of  the 
contribution  of  each  [GSE]  in  meeting 
its  affordable  housing  goals  *  *  * ,  as 
determined  by  the  Secretary."  The 
Department  is  proposing  to  add  a 
provision  to  §  81.16  that  provides  partial 
or  full  credit  for  such  actions.  "Actions" 
imder  the  1997  Act  relevant  to  the  GSEs 
would  include  the  restructuring  or 
refinemcing  of  mortgages,  and  credit 
enhancements  or  risk-sharing 
arrangements  to  modified  or  refinanced 
mortgages.  Comments  are  invited  on 
how  and  to  what  extent  the  GSEs  should 
receive  credit  for  such  actions. 

i.  Especially  Low  Income.  In 
accordance  with  section  1333  of 
FHEFSSA,  §81. 14(d)(l)(i)  currenUy 
provides  that  dwelling  units  in  a 
multifamily  property  will  count  toward 
the  Special  Affordable  Housing  Goal  if 
20  percent  of  the  units  are  affordable  to 
families  whose  incomes  do  not  exceed 
50  percent  of  the  area  median  income. 
Sections  81.17  through  81.19  provide 
that  the  income  requirements  are  to  be 


»"  Title  V  of  HUD's  1998  Appropriations  Act,  Pub. 
L.  105-65,  approved  October  27,  1997. 


adjusted  based  on  family  size,  and 
provide  such  adjustments  for  moderate- 
income  families  (income  not  in  excess 
of  100  percent  of  area  median  income), 
low-income  families  (income  not  in 
excess  of  80  percent  of  area  median 
income),  and  very  low-income  families 
(income  not  in  excess  of  60  percent  of 
area  median  income);  but  there  is  no 
similar  adjustment  table  provided  for 
families  whose  incomes  do  not  exceed 
50  percent  of  area  median  income. 
While  such  adjustments  could  be 
extrapolated  from  the  adjustment  tables 
provided  in  §§81.17  through  81.19,  in 
order  to  assist  the  public,  this  rule 
proposes  to  amend  these  sections  to 
provide  additional  adjustment  tables  for 
such  famiUes.  In  the  interests  of 
consistency,  this  rule  also  proposes  to 
designate  such  families  as  "especially 
low-income  families"  for  purposes  of 
the  Department"s  GSE  regulations. 
Section  81.14  of  the  proposed  rule  is 
amended  to  make  such  a  designation. 

;.  Provision  for  HUD  to  Review  New 
Activities  to  Determine  Appropriate 
Counting  Under  the  Housing  Goals. 
While  the  GSEs  participate  in 
transactions  and  activities  that_  support 
community  and  housing  development 
in  general,  FHEFSSA  is  clear  that  only 
"mortgage  purchases"  count  toward 
performance  on  the  housing  goals. ^^ 
HUD's  regulations  provide  that  HUD 
will  determine  whether  a  transaction  or 
activity  is  a  "mortgage  purchase"  and 
will  therefore  count  toward  one  or  more 
of  the  goals  for  which  it  qualifies. 
Section  81.16  of  the  current  regulations 
provides  that  in  determining  whether  a 
GSE  will  receive  full  credit  toward  one 
or  more  of  the  goals  for  a  transaction  or 
activity,  the  Department  will  consider 
whether  the  transaction  or  activity  "is 
substantially  equivalent  to  a  mortgage 
purchase  and  either  creates  a  new 
market  or  adds  Uquidity  to  an  existing 
market." 

As  provided  in  §  81.16(b),  HUD  has 
determined  that  certain  transactions  do 
not  meet  those  criteria  and  therefore 
will  not  count  toward  a  GSE's 
performance  toward  the  housing  goals 
(e.g.,  equity  investments  in  housing 
development  projects;  commitments, 
options,  or  rights  of  first  refusal  to 
acquire  mortgages;  state  and  local 
government  housing  bonds;  and  non- 
conventional  mortgages,  except  under 
certain  circumstances);  such  purchases 
are  not  included  in  the  numerator  or  the 
denominator.  HUD  has  also  provided 
guidelines  in  the  regidations  for  the 
treatment  of  other  types  of  transactions, 
such  as  credit  enhancements,  real  estate 
mortgage  investment  conduits 


»'  See  Sen.  Rep.  at  38. 
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(REMICs),  risk-sharing  arrangements, 
participations,  cooperative  housing  and 
condominiums,  seasoned  mortgages, 
refinanced  mortgages,  and  mortgage 
revenue  bonds. 

hi  meeting  the  goal  levels  proposed 
here  the  GSEs  will  need  to  continue  to 
develop  products  and  approaches  to 
close  the  gap  between  their  performance 
and  that  of  the  primary  mortgage 
market.  In  doing  so,  however,  HUD  and 
the  GSEs  must  be  mindful  of 
FHEFSSA's  requirements.  Since  only 
mortgage  purchases  count  imder  the 
goals,  this  rule  proposes  new 
requirements  to  ensure  timely  guidance 
to  the  GSEs  regarding  new  approaches 
or  new  types  of  transactions.  Under  the 
proposed  revisions,  in  order  to 
eliminate  confusion  about  whether  a 
given  transaction  will  receive  credit 
under  the  housing  goals,  the  GSEs  may 
provide  information  about  specific 
transactions  to  the  Department  for 
evaluation  and  a  determination  of 
whether  the  transaction  will  receive 
full,  partial,  or  no  credit.  The 
Department  may  also  continue  to 
independently  request  information  of 
the  GSEs  about  certain  types  of 
mortgage  transactions.  The  Department 
will  review  the  transactions  to  ensure 
that  the  counting  of  such  transactions 
under  the  housing  goals  is  consistent 
with  FHEFSSA  and  advise  the  GSEs  of 
the  Department's  determination  with 
regard  to  credit  for  piuposes  of  counting 
such  transactions  under  the  housing 
goals.  This  proposed  rule  amends 
§  81.16  to  further  clarify  this  point. 

k.  Credit  Enhancements.  The  GSEs 
utilize  a  large  variety  of  credit 
enhancements,  for  both  single  family 
and  multifamily  mortgage  purchases,  to 
reduce  the  credit  risk  to  which  they 
might  otherwise  be  exposed.  For 
example,  the  GSEs  generally  require  the 
use  of  mortgage  insurance  on  single- 
family  loans  with  loan-to-value  ratios 
exceeding  80  percent.  While  more 
common  in  the  multifamily  mortgage 
market,  seller-provided  credit 
enhancements  may  also  be  required  for 
GSE  piuchases  of  single  family  mortgage 
loans  when  mortgage  insurance  is  not 
carried  on  individual  mortgage  loans. 
Other  types  of  credit  enhancements 
include: 

(1)  Credit  enhancements  in  structured 
transactions  where  a  GSE  may  acquire  a 
pool  of  loans,  mortgage-backed 
securities  (MBS),  or  real  estate  mortgage 
investment  conduits  (REMICs),  and  then 
create  separate  senior  and  subordinated 
securities,  structured  so  that  the 
subordinated  securities  absorb  credit 
losses.  The  senior  seciu*ities  are 
guaranteed  by  the  GSE;  the 
subordinated  securities  are  not. 


(2)  Spread  accounts,  in  which  a  GSE 
may  create  a  special  class  of 
unguaranteed  secvirities  where  pass- 
through  payments  will  cease  in  the 
event  of  default  of  the  underlying 
mortgage  collateral.  Proceeds  from  the 
sale  of  such  securities  provide  a  degree 
of  protection  against  credit  losses.  Such 
transactions  differ  from  structured 
transactions  in  that  no  senior  seciuities 
are  explicitly  created.  Freddie  Mac's 
1998  "MODERNS"  transactions  are  an 
example.^2 

(3)  Acquisition  of  senior  tranches  of 
REMIC  securities.  In  these  transactions, 
the  GSEs  acquire  senior  tranches  of 
REMICs  which  are  enhanced  by  the 
presence  of  subordinate  tranches.  These 
senior  tranches  typically  receive  an 
investment-grade  rating  from  one  of  the 
major  rating  agencies.  A  difference 
between  this  type  of  transaction  and  the 
structured  transactions  described  above 
is  that  when  the  GSEs  purchase  a  senior 
tranche,  the  collateral  is  aheady  credit- 
enhanced  prior  to  purchase. 

(4)  Agency  pool  insurance.  A  GSE 
reduces  its  exposiue  if  instirance  is 
provided  by  a  mortgage  seller  on  a  pool 
of  single  family  mortgage  loans  which 
may  also  individually  carry  mortgage 
insurance. 

In  its  recent  report  titled  "HUD's 
Implementation  of  Its  Mission  Oversight 
Needs  to  Be  Strengthened,"  dated  July 
28,  1998,  GAO  reviewed  the 
effectiveness  of  HUD's  regulation  of  the 
GSEs.  As  part  of  that  report,  GAO 
commented  on  the  Department's 
treatment  of  credit  enhancements  under 
the  current  rule.  GAO  noted  that  by 
allocating  full  credit  toward  the  housing 
goals  on  multifamily  mortgages  with 
seller  provided  credit  enhancements, 
through  which  the  seller  of  mortgages 
retains  some  of  the  credit  risk  on 
mortgages,  HUD  may  be  providing  a 
"regulatory  incentive"  for  the  GSEs  to 
utilize  such  enhancements.^^  These 
credit  enhancements  typically  take  the 
form  of  recourse  to  the  seller  or  loss- 
sharing  agreements  between  the  seller 
and  the  GSE  purchasing  the  mortgage. 

The  GAO  commented  further  that 
HUD's  treatment  of  mortgage  purchases 
involving  credit  enhancements  under 
the  housing  goals  appears  inconsistent 
with  HUD's  treatment  of  mortgages 
acquired  by  the  GSEs  under  a  risk- 


»2  "MODERN"  is  an  acronym  for  Mortgage  [)efault 
Recourse  Notes.  See  "Freddie  Mac  Trying  Hand  at 
One  of  Fastest  Growing  Practices  in  Mortgage 
Business:  Captive  Reinsurance,"  Inside  Mortgage 
Finance.  June  26,  1998.  pp.  3;  "New  Details  on 
Freddie  Mac's  Novel  MODERNS  TransacUons 
Emerge:  27%  Coverage  on  All  Defaults."  Inside 
MBS  &■  ABS.  June  19,  1998. 

«3  HUD's  Implementation  of  Its  Mission  Oversight 
Needs  to  Be  Strengthened,  page  29  (GAO/GGI>-98- 
173,  July  28, 1998). 


sharing  program  with  FHA.  Under 
§81.16(c)(3)  of  the  regulation,  the  GSEs 
receive  housing  goal  credit  for  mortgage 
purchases  under  a  risk-sharing 
arrangement  only  where  the  GSEs  bear 
at  least  50  percent  of  the  credit  risk. 
GAO  noted  that  no  similar  requirement 
pertains  to  mortgages  for  which  sellers 
provide  credit  enhancements,  even, 
hypothetically.  where  a  seller  would 
bear  100  percent  of  the  credit  risk. 

HUD  responded  that  GSE  credit 
enhancement  transactions  provide 
liquidity.  Moreover,  seller  provided 
credit  enhancements  differ  from  the 
FHA  risk-sharing  program  in  that  seller 
provided  credit  enhancements  include 
an  element  of  counterparty  risk;  in  the 
sense  that,  in  the  event  of  default,  some 
sellers  lack  the  financial  resources  to 
fulfill  their  commitment  to  repurchase  a 
loan  or  otherwise  share  in  default 
losses. 

In  considering  the  treatment  of  credit 
enhancements,  HUD  invites  comments 
on  the  following  questions: 

(i)  Given  the  wide  range  of 
institutional  arrangements  pertaining  to 
credit  enhancements  and  the 
interrelationships  between  credit 
enhancements  and  other  considerations 
such  as  loan-to-value  ratio  and 
guarantee  fee,  how  might  the  credit  risk 
to  which  the  GSEs  are  exposed  be 
measured  under  various  types  of  credit 
enhancement  scenarios? 

(ii)  Assuming  credit  risk  can  be 
adequately  measured,  should  HUD  give 
partial  credit  under  the  housing  goals 
when  credit  enhancements  result  in  a 
substantial  portion  of  the  credit  risk  of 
the  transaction  being  borne  by  the  seller 
or  a  third  party?  For  example,  if  the  GSE 
bears  less  than  50  percent  of  the  credit 
risk  of  a  transaction  should  the  GSE 
receive  no  credit  toward  housing  goal 
performance?  If  the  GSEs  assume 
between  50  percent  and  75  percent  of 
the  credit  risk  of  a  transaction,  should 
the  GSE  receive  50  percent  credit  for 
housing  goal  purposes? 

(iii)  What  would  be  the  advantages 
and  disadvantages  of  linking  the  amount 
of  goals  credit  on  a  GSE  mortgage 
purchase  to  the  degree  of  associated 
credit  risk?  What  are  the  possible  effects 
on  low-and  moderate-income  families 
and  on  underserved  areas  of  the  GSEs' 
use  of  various  credit  enhancements  and 
how  might  they  be  affected  if  goals 
credit  were  linked  to  the  degree  of 
associated  credit  risk?  Would  there  be 
potential  effects  on  liquidity  or  other 
mortgage  market  factors? 

(iv)  Assuming  credit  risk  can  be 
adequately  measured,  should  HUD 
establish  a  minimum  percentage  in  the 
range  of  0  to  100  percent  for  the  amount 
of  credit  risk  borne  by  the  GSEs  on  their 
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mortgage  purchas  ss  in  order  for  such 
purchases  to  coui  t  toward  the  housing 
goals? 

(v)  If  HUD  establishes  a  minimum 
threshold  for  crec  it  risk,  should  it  be  the 
same  for  multifaiqily  and  single  family 
purchases,  or  should  it  be  different  for 
each?  At  what  lev  b1  should  the 
threshold(s)  be  es  ablished?  Should 
HUD  establish  th«  same  threshold  for  all 
types  of  credit  enhancements,  or  should 
this  differ  betwee  i  types  of  credit 
enhancements?  A :  what  level  should  the 
threshold(s)  be  es  ablished? 

(vi)  Should  HU  D  measure 
coimterparty  risk  on  seller-provided 
credit  enhanceme  nts?  If  so,  how? 

(vii)  Should  HI  D  evaluate  GSE 
performance  in  re  lation  to  the  use  of 
credit  enhanceme  its  by  calcidating  and 
comparing  the  ris  ^-adjusted  rate  of 
return  imder  the  i  ise  of  various  credit 
enhancement  alte  matives? 

1 .  High  Cost  Mc  rtgage  Loans.  There  is 
ample  evidence  tl  lat  high  cost  mortgage 
lending  and  abusive  lending  practices 
increase  defaults,  have  destabili2dng 
effects  on  neighbc  rhoods,  and  adversely 
affect  homeowneiship.  High  cost 
mortgage  loans  ch  aracterized  by  high 
interest  rates  and  iront-end  fees  are 
often  coupled  wit  i  requirements  for 
balloon  payments ,  negative 
amortization,  pre]  )ayment  penalties,  and 
lump  sum  credit  1  ife  insurance.  Loans 
with  these  feature  s  sometimes  are 
characterized  as  "predatory;  while  they 
may  prove  profita  ale  to  some 
originators,  they  c  uickly  erode  home 
equity  for  unwan,  borrowers.  Evidence 
suggests  that  high  cost  loans  are  often 
the  product  of  "re  verse  redlining;"  these 
loans  tend  to  targ(  tt  low-income 
commimities  and  elderly,  minority,  and 
immigrant  borrow  ers  who  have 
traditionally  been  denied  access  to 
mainstream  sourc  bs  of  credit. 

In  1994,  Congress  addressed  many 
abuses  in  the  prin  lary  market  with  the 
Home  Ownership  and  Equity  Protection 
Act  (HOEPA),  wh  ich  provides  special 
disclosures  and  p  rotections  for 
borrowers  of  certj  in  high  cost  refinance 
mortgages.  (15  U.  J.C.  1639)  To  be 
subject  to  HOEPi^  's  requirements, 
mortgage  loans  cc  vered  under  the  law 
must  have:  (1)  Ar  annual  percentage 
rate  at  least  10  po  nts  higher  than  the 
yield  on  Treasury  securities  with 
comparable  matu  ity  to  the  transaction; 
or  (2)  total  points  and  fees  payable  by 
the  consumer  in  « xcess  of  the  greater  of 
either  $431  (an  aiiount  established 
annually  luider  tl  e  law  by  the  Federal 
Reserve)  or  eight  )ercent  of  the  amoxuit 
loaned.  (15  U.S.C  1602(aa))  Purchasers 
of  these  loans,  inc  luding  the  GSEs, 
assimie  certain  le  \al  responsibilities 


under  the  Truth  in  Lending  Act 
("assignee  liability"). 

Given  the  concerns  about  the  adverse 
effects  of  high  cost  loans  and  abusive 
lending  practices  on  neighborhoods  and 
homeownership,  the  Department  invites 
comments  on  whether  this  rule  should 
disallow  goals  credit  for  high  cost 
mortgage  loans.  The  Department  also 
seeks  comments  on  the  following:  (1)  If 
goals  credit  is  restricted  for  such  loans 
should  the  HOEPA  definition  be  used, 
or  should  an  alternative  definition  be 
established  for  purposes  of  this  rule?  (2) 
What  are  the  potential  benefits,  if  any, 
associated  with  the  GSEs'  presence  in 
various  higher  cost  mortgage  markets 
including  mortgages  with  annual 
percentage  rates  between  those  of  the 
prime  market  and  the  market  for  high 
cost  mortgage  loans  (for  example, 
standardization  of  underwriting 
guidelines  and  reductions  in  interest 
rates)?  (3)  What  are  the  potential 
dangers,  if  any  associated  vdth  the 
GSEs'  presence  in  various  higher  cost 
mortgage  markets? 

The  presence  of  the  GSEs  in  the 
higher  cost  mortgage  markets  would 
seem  to  warrant  increased  monitoring 
and  additional  reporting  by  the  GSEs  to 
HUD.  The  Department  seeks  comments 
on  what  additional  data  would  be  useful 
and  whether  certain  of  these  elements 
should  be  included  in  the  public  use 
data  base.  Possible  data  elements  that 
could  be  collected  for  Department 
monitoring  purposes  include  loan  level 
data  on  the  annual  percentage  rate,  debt- 
to-income  ratio,  points  and  fees,  and 
prepayment  penalties. 

C.  Subpart  F^Access  to  Information 

This  subpart  discusses  proposed 
modifications  to  the  Department's  Final 
Order  of  October  1, 1896,84  '•Proprietary 
Data  Submitted  by  the  Federal  National 
Mortgage  Association  (Fannie  Mae)  and 
the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)"  (the  Final 
Order),  under  sections  1323  and  1326  of 
FHEFSSA.  In  the  Final  Order.  HUD 
determined  that  certain  mortgage  data 
that  HUD  requires  the  GSEs  to  submit  is 
proprietary  and  not  to  be  included  in 
the  public  use  data  base.  Upon 
reviewing  the  previous  order  published 
as  Appendix  F  of  the  1995  Final  Rule.^s 
the  Final  Order  finalized  existing  and 
identified  additional  GSE  loan-level 
data  elements  for  single  family  and 
multifamily  mortgages  that  HUD 
determined  were  proprietary  and, 
therefore,  withheld  from  the  public.  The 


"  Notice  of  thfl  Order  was  published  in  the 
Federal  Register  on  October  17. 1996  (61  FR 
54322). 

"60  FR  62001. 


Final  Order  also  identified  certain  data 
elements  that  HUD  would  recode, 
adjust,  or  categorize  in  ranges  to  protect 
against  the  release  of  proprietary 
information,  as  necessary.  After  careful 
review  of  the  previous  proprietary 
orders,  the  Department  is  proposing  a 
number  of  changes  to  the  classification 
of  certain  GSE  single  family  and 
multifamily  mortgage  data  elements. 
The  list  of  data  elements  that  HUD 
proposes  to  make  available  to  the  public 
is  described  in  the  following  sections. 
Appendix  E  of  this  proposed  rule  also 
contains  full  matrices,  similar  to  those 
found  in  proprietary  orders,  that 
incorporate  the  changes  proposed  in 
this  rule.  Release  of  tibese  data  elements 
to  public  access  is  consistent  with 
Congress's  intent  that  "every  effort 
should  be  made  to  provide  public 
disclosure  of  the  information  required  to 
be  collected  and/or  reported  to  the 
regulator,  consistent  with  the  exemption 
for  proprietary  data."  ^^ 

1.  Background  on  Public  Use  Data 
Base  and  Public  Information.  Section 
1323  of  FHEFSSA  requires  that  HUD 
make  available  to  the  public,  data 
relating  to  the  GSEs'  mortgage 
purchases.  In  the  legislative  history  of 
FHEFSSA,  Congress  indicated  its  intent 
that  the  GSE  public  use  data  base 
supplement  the  HMDA  data.^^  The 
purpose  of  the  data  base  is  to  assist 
mortgage  lenders,  planners,  researchers, 
and  housing  industry  groups,  as  well  as 
HUD  and  other  government  agencies,  in 
studying  the  flow  of  mortgage  credit  and 
capital  into  the  nation's  communities. 
At  the  same  time,  Section  1326  protects 
from  public  access  and  disclosure, 
proprietary  data  and  information  that 
the  GSEs  submit  to  the  Department  and 
requires  HUD  to  protect  such  data  or 
information  by  Order  or  regulation. 

To  comply  with  FHEFSSA,  HUD 
established  a  public  use  data  base  to 
collect  and  make  available  to  the  public, 
loan-level  data  on  the  GSEs*  single 
family  and  multifamily  mortgage 
purchases.  In  Appendix  F  to  the 
December  1, 1995  final  rule,  the 
Department  specified  the  structure  of 
the  GSE  public  use  data  base  and 
identified  the  data  to  be  withheld  from 
public  use.  The  single  family  data  was 
to  be  disclosed  in  three  separate  files — 
a  Census  Tract  File  (with  geographic 
identifiers  down  to  the  census  tract 
level),  a  National  File  A  (with  mortgage- 
level  data  on  owner-occupied  1-imit 
properties),  and  a  National  File  B  (with 
luiit-level  data  on  all  single-family 
properties).  The  national  files  do  not 


»» Senate  Report  102-282,  102d  Cong.,  2d  Sess.  40 
(19992). 
•'  See,  e.g..  Rep.  at  39. 
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have  geographic  indicators.  The 
multifamily  data  was  to  be  disclosed  in 
two  separate  files — a  Census  Tract  File 
and  a  National  File  consisting  of  two 
parts — one  part  containing  mortgage 
loan  level  data  and  the  other  containing 
unit  level  data  for  all  multifamily 
properties.  For  each  file,  the  appendix 
identified  data  elements  that  were 
considered  proprietary  and  those  that 
were  not  proprietary  and  available  to 
the  public,  and  specified  further  that 
certain  proprietary  elements  would  be 
recoded  or  categorized  into  ranges  to 
protect  the  proprietary  information  and 
to  permit  the  release  of  non-proprietary 
information  to  the  public.  This  multi- 
file structure  was  designed  at  that  time 
to  allow  the  greatest  dissemination  of 
loan-level  data,  without  revealing 
information  that  would  allow 
competitors  to  determine  the  GSEs' 
marketing  and  pricing  strategies  at  the 
local  level.  ■  ' 

On  October  17.  1996,  the  Final  Order 
describing  each  data  element  submitted 
by  the  GSEs  and  the  proprietary  nature 
of  each  element  was  published  in  the 
Federal  Register.  The  Final  Order  also 
recoded,  adjusted,  or  categorized  in 
ranges  certain  proprietary  loan-level 
data  elements  to  protect  the  proprietary 
natiue  of  the  GSE  information.  HUD 
released  the  recoded  data  elements  and 
the  data  elements  that  were  identified  as 
non-proprietary  information  to  the 
public. 

In  the  fall  of  1996,  the  Department 
released  the  first  GSE  public-use  data 
base  that  contained  non-proprietary 
information  on  every  mortgage 
purchased  by  the  GSEs  from  1993  to 
1995.  Subsequently,  HUD  made  the 
1996  and  1997  databases  available  to  the 
public. 

2.  Changes  Proposed  in  This  Rule. 
After  consideration  of  the  current 
structure  of  the  public  use  data  base,  the 
Department  is  proposing  several 
changes  to  its  classifications  of  the 
GSEs'  mortgage  data.  These  changes  are 
either  technical  in  nature  or  would 
make  available  to  the  public  the  same 
data  from  the  GSEs  that  is  made 
available  by  primary  lenders  imder 
HMD  A.  These  changes,  therefore,  would 
not  appear  to  release  proprietary 
information  and  would,  at  the  same 
time,  affirm  Congress's  intent  that  the 
HMDA  data  base  and  the  GSE  data  base 
complement  each  other. 

a.  GSE  Single  Family  Mortgage  Data 

(1)  The  Department  proposes  to 
change  the  MSA  Code  {Field  #4)  from 
YES  (proprietary)  to  YES  but  Recode 
and  to  make  the  recoded  data  publicly 
available  in  National  File  A  and 


National  File  B.  The  Department 
proposes  to  recode  this  data  as: 

l=Metropolitan 
2=Non-Metropolitan 
9=Missing 

This  change  will  make  possible  analyses 
at  the  national  level  by  researchers 
beyond  HUD  of  a  variety  of  issues 
relating  to  metropolitan  and  non- 
metropolitan  mortgage  lending  and  GSE 
activities  and  will  facilitate  comparison 
between  the  GSE  and  HMDA  data  bases. 
Individual  MSAs  will  not  be  identified. 

(2)  The  Department  proposes  to  code 
the  Borrower's  Annual  Income  {Field 
#15)  to  "99999999"  when  missing.  This 
change  will  permit  the  coding  of  larger 
borrower  incomes. 

{3)  The  Department  proposes  to 
change  the  Purpose  of  Loan  (Field  #22) 
from  YES  (proprietary)  to  NO  (non- 
proprietary) and  to  make  such  data 
publicly  available  in  the  Census  Tract 
File  and  National  File  A.  The 
Department  also  proposes  to  add  the 
following  values: 
4=Rehabilitation 
9=Not  Applicable/Not  Available 
These  changes  will  make  possible 
separate  analyses  by  researchers  beyond 
HUD  of  home  purchase,  refinance, 
second,  and  rehabilitation  mortgages 
and  will  facilitate  comparisons  between 
the  GSE  and  HMDA  data  bases. 

(4)  The  Department  proposes  to 
change  the  Federal  Guarantee  (Field 
#27)  from  YES  (proprietary)  to  NO  (non- 
proprietary) and  to  make  such  data 
publicly  available  in  the  Census  Tract 
File.  These  changes  will  make  possible 
analyses  by  researchers  beyond  HUD  of 
conventional  and  Federally  guaranteed 
mortgages  at  the  local  level  and  will 
facilitate  comparisons  between  the  GSE 
and  HMDA  data  bases. 

(5)  The  Department  proposes  to 
change  the  Borrower  Race/National 
Origin  (Field  #41)  from  YES 
(proprietary)  to  NO  (non-proprietary) 
and  to  make  such  data  publicly 
available  in  National  File  A  and 
National  File  B.  The  Department  also 
proposes  not  to  combine  Field  #41  and 
Field  #42  in  National  File  A  and 
National  File  B  and  to  delete  subgroup 
#7  indicating  that  Borrower  and  Co- 
Borrower  are  in  different  race/national 
origin  categories.  The  Department  also 
proposes  to  distinguish  in  the  public 
use  data  base  causes  of  missing  data 
coded  by  the  GSEs  as  "7"  (information 
not  provided  in  mail  or  telephone 
application),  "8"  (not  applicable),  and 
"9"  (not  available).  These  changes  will 
make  possible  more  precise  analyses  at 
the  national  level  by  researchers  beyond 
HUD  relating  to  household  minority 


status  and  will  facilitate  comparisons 
between  the  GSE  and  HMDA  data  bases. 

(6)  The  Department  proposes  to 
change  Co-Borrower  Race/National 
Origin  (Field  #42)  from  YES 
(proprietary)  to  NO  (non-proprietary) 
and  to  make  such  data  publicly 
available  in  National  File  A  and 
National  File  B,  as  discussed  above  in 
paragraph  (5)  with  respect  to  Field  #42. 
(7)  The  Department  proposes  to  change 
the  Occupancy  Code  (Field  #47)  from 
YES  (proprietary)  to  (a)  "NO"  (non- 
proprietary) and  make  the  data  publicly 
available  in  National  File  A;  and  (b) 
"YES  but  Recode"  and  to  make  the 
recoded  data  publicly  available  in  the 
Census  Tract  File.  The  Department 
proposes  to  recode  this  data  as: 
l=Owner-Occupied  Property  (1-4  units) 
2=Investment  Property  (1-4  units) 
9=Not  Available 

This  change  will  make  possible  separate 
analyses  by  researchers  beyond  HUD  for 
owner-occupied  properties  and  rental 
properties  and  will  facilitate 
comparisons  between  the  GSE  and 
HMDA  data  bases. 

b.  GSE  Multifamily  Mortgage  Data 

(1)  The  Department  proposes  to  make 
Date  of  Mortgage  Note  (Field  #19) 
available  in  the  National  File,  subject  to 
recoding  as  follows: 

l=Originated  Same  Calendar  Year  as 

Acquired 
2=Originated  Prior  to  Calendar  Year  of 

Acquisition 
9=Missing 

The  change  will  permit  analysis  of 
multifamily  loans  originated  in  prior 
years  by  researchers  beyond  HUD  and 
will  facilitate  comparisons  between  the 
GSE  and  HMDA  data  bases. 

(2)  The  Department  proposes  to 
change  the  Purpose  of  Loan  (Field  #21) 
to  revise  the  definition  of  value  "9"  as 
follows:  9=Not  Applicable/Not 
Available. 

This  is  a  clarif)dng  change. 

(3)  The  Department  proposes  to 
change  Type  of  Seller  Institution  (Field 
#33)  from  YES  (proprietary)  to  NO  (non- 
proprietary) in  the  National  File.  This 
change,  in  connection  with  others  being 
proposed,  will  faciUtate  comparisons 
between  the  GSE  and  HMDA  data  bases 
and  will  also  facilitate  analyses  by 
researchers  beyond  HUD  of 
affordability,  property,  size,  and  other 
key  characteristics  by  type  of  seller  at 
the  national  level. 

3.  Comments  Sought.  HUD's 
specification  of  the  data  elements  to  be 
included  in  the  public  use  data  base 
involves  complex  issues  and  requires 
sensitivity  to  both  Congress's  concern 
that  there  be  complete  and  accurate  data 
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on  the  GSEs'  activi  ies  and  that  there  be 
protection  of  legitii  aately  proprietary 
information  submii  ted  by  the  GSEs  to 
the  Department.  In  addition  to  pubUc 
comments  on  these  issues  along  with 
specific  examples  (  f  data  where 
disclosure  furthers  the  public  interest, 
•  comments  are  requ  ssted  on  the  specific 
changes  proposed  i  bove.  HUD  is 
considering  two  ot  ler  changes  to  the 
multifamily  mortga  ge  data  base  and 
invites  comments  c  n  the  nature  of  these 
changes — (a)  makiiig  available 
information  on  the  term  of  the  mortgage 
at  origination  recof  ed  to  group  the  data 
into  buckets  (e.g.,  Ijss  than  seven  years, 
seven  years  to  less  han  ten  years,  ten 
years  to  less  than  2  )  years,  and  more 
than  20  years);  and  (b)  making  available 
information  on  the  type  of  acquisition 
(e.g.,  cash,  swap,  ciedit  enhancement, 
bond/debt  purchase  )d,  missing  and 
other).  Both  of  thes3  changes  would 
enhance  the  type  o  multifamily 
analyses  that  could  be  conducted  using 
the  public  use  data  base.  Comment  is 
also  sought  about  v  rhether  certain  data 
elements  that  are  c  assified  as 
proprietary  when  s  iibmitted  to  the 
Department  might  i  lo  longer  be  so 
classified  after  sev(  ral  years,  because 
they  would  be  unli  cely  to  provide 
proprietary  information  about  the  GSEs' 
current  business  ac  dvities. 

Finally,  the  Department  requests 
comments  on  what  additional  loan  level 
information  regard  ng  the  GSEs' 
mortgage  purchase  ; — on  either  a  census 
tract  or  national  \e\  el — would  be  useful 
to  release  to  expan(  i  the  public's 
understanding  of  the  role  the  GSEs  play 
in  the  mortgage  market.  The  Department 
must  protect  the  GJ  lEs'  proprietary 
interests  with  regai  d  to  the  loan  level 
data.  However,  whi  m  initially 
establishing  the  los  n  level  data  base, 
HUD  took  a  conser  native  approach  in 
making  determinat  ons  about  the 
proprietary  nature  jf  the  loan  level  data 
elements.  With  the  benefit  of  several 
years  of  experience  with  the  public  use 
data  base,  HUD  bel  eves  it  is  appropriate 
to  review  the  initia  determinations  with 
regard  to  the  propr  etary  nature  of 
individual  loan  lev  el  elements  and 
welcomes  public  ci  )mment  on  what 
additional  data  she  uld  be  made 
available,  why  it  is  needed  and  how  the 
GSEs  might  be  imp  acted  through  the 
release  of  this  infoi  mation.  Possible 
examples  of  data  tl  at  might  be  of 
interest  to  the  pubic  is  the  availability 
of  data  on  loan-to-value  ratios,  special 
loan  program  characteristics,  and  how 
individual  loans  are  scored  for  housing 
goal  purposes  at  th  3  census  tract  level. 


m.  Specific  Areas  for  Public  Comment 

Comment  is  invited  on  all  aspects  of 
the  proposed  regulation.  In  addition,  the 
Department  requests  comments  on 
severed  specific  issues.  These  questions 
are  discussed  in  context  in  Section  n  of 
the  preamble  and  are  repeated  below  for 
the  convenience  of  commenters: 

This  proposed  rule  solicits  comments 
on  specific  changes  to  definitions 
applicable  to  the  housing  goal  levels, 
establishment  of  new  housing  goals, 
new  requirements  for  counting  mortgage 
purchases  under  the  goals,  and  an 
expansion  of  loan  level  data  available  to 
the  public  on  the  GSEs'  mortgage  loan 
purchases. 

A.  Definitions 

Comments  are  requested  to  the 
proposed  definitional  changes  of  the 
terms  "Median  Income,"  "Metropolitan 
Areas,"  "Refinancing"  and 
"Underserved  Areas"  in  §  81.2. 

B.  Housing  Goal  Levels 

Comments  are  requested  on  the 
proposed  level  of  the  housing  goals 
described  below  and  on  whether  the 
level  of  the  proposed  housing  goals  is 
appropriate  given  the  statutory  factors 
HUD  must  consider  in  setting  the  goals, 
and  in  light  of  the  market  estimates  of 
the  GSEs'  shares  of  the  affordable 
housing  market. 

1.  Low-  and  Moderate-Income 
Housing  Goal  The  rule  proposes  to 
amend  §  81.2  to  change  the  level  of  the 
annual  housing  goal  for  mortgage 
purchases  qualifying  under  the  Low- 
and  Moderate-Income  Housing  Goal  to 
be  48  percent  of  eligible  luiits  financed 
in  calendar  year  2000,  and  50  percent  of 
eligible  units  financed  in  each  of 
calendar  years  2001,  2002  and  2003. 

2.  Central  Cities,  Rural  Areas,  and 
Other  Underserved  Areas  Housing  Goal 
(Geographically  Targeted  Goal).  The 
rule  proposes  to  amend  §  81.13  to 
change  the  level  of  the  annual  housing 
goal  for  mortgage  purchases  qualifying 
under  the  Geographically  Targeted  Goal 
to  be  29  percent  of  eligible  units 
financed  in  calendar  year  2000,  and  31 
percent  of  eligible  units  financed  in 
each  of  calendar  years  2001.  2002  and 
2003. 

3.  Special  Affordable  Housing  Goal. 
The  rule  proposes  to  amend  §  81.14  to 
change  the  level  of  the  annual  housing 
goal  for  mortgage  purchases  qualifying 
under  the  Special  Affordable  Housing 
Goal  to  be  18  percent  of  eligible  units 
financed  in  calendar  year  2000,  and  20 
percent  of  eligible  units  financed  in 
each  of  calendar  years  2001 ,  2002  and 
2003. 

4.  Special  Affordable  Housing 
Multifamily  Subgoal.  For  the  calendar 


years  2000  through  2003.  the  rule 
proposes  to  amend  §  81.14  to  change  the 
level  of  the  aimual  housing  subgoal  for 
mortgage  piorchases  qualifying  under 
the  Special  Affordable  Housing 
Multifamily  Subgoal  to  be  0.9  percent  of 
the  dollar  voliune  of  combined  (single 
family  and  multifamily)  1998  mortgage 
purchases  in  calendar  year  2000,  and 
1.0  percent  of  the  dollar  voliune  of 
combined  (single  family  and 
multifamily)  1998  mortgage  purchases 
in  each  of  calendar  years  2001,  2002  and 
2003. 

C  Possible  Changes  to  Underserved 
Areas  in  Geographically  Targeted  Goal 

The  Department  is  considering  several 
possible  changes  to  what  is  considered 
an  underserved  area  for  purposes  of 
counting  mortgage  purchases  imder  the 
Geographiccdly  Targeted  Goal. 

1.  Metropolitan  Area.  HUD  seeks 
comment  on  the  proposed  options  for 
revising  the  definition  of  underserved 
metropolitan  areas  in  an  effort  to  more 
accurately  target  underserved  areas  with 
higher  mortgage  denial  rates. 
Specifically,  HUD  is  considering  two 
possible  changes  to  the  definition.  The 
first  option  being  considered  is  to 
change  the  current  tract  income  ratio  to 
an  "enhanced"  tract  income  ratio  and  to 
require  that  for  tracts  to  qualify  they 
must  (1)  calculate  the  tract  income  ratio 
based  on  the  ratio  of  tract  median 
income  to  the  greater  of  the  national 
metropolitan  median  income  or  the 
MSA  median  income;  and  (2)  have  a 
tract  income  ratio  at  or  below  80 
percent.  The  second  option  being 
considered  is  to  increase  the 
requirement  for  a  tract's  minority 
population  fi'om  the  current  30  percent 
to  50  percent.  The  Department  is  also 
requesting  comments  on  the  extent  to 
which  these  definitional  changes  are 
likely  to  increase  the  availability  of 
credit  to  areas  with  high  denial  rates. 

2.  Tribal  Lands.  The  Department  seeks 
comment  on  the  amended  definition  of 
underserved  areas  in  §  81.2  that 
includes  low-income  and/or  high 
minority  American  Indian  Reservations 
and  trust  lands  in  the  definition  of 
underserved  areas  for  both  metropolitan 
and  non-metropolitan  areas. 

3.  Rural  Areas.  HUD  also  seeks  public 
comment  on  alternative  methodologies 
and  sources  of  rural  market  data  that 
HUD  might  use  to  define  underserved 
non-metropolitan/rural  areas. 
Specifically,  HUD  seeks  comment  on 
whether  the  Depcirtment  should  follow 
a  tract-based  approach  in  defining 
underserved  rural  areas,  which  would 
be  consistent  with  the  tract-based 
definition  used  in  metropolitan  areas. 
As  technology  and  computer  mapping 
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capabilities  have  evolved  since  1995,  it 
may  be  appropriate  to  revisit  the  issue 
of  v^rhether  entire  counties  or  census 
tracts  within  the  covmties  should  be 
used  to  define  rural  underserved  areas. 

D.  Possible  Changes  to  the  Structure  of 
the  Special  Affordable  Housing 
Multifamily  Subgoal 

The  Department  seeks  comment  on 
vifhether  die  special  affordable 
multifamily  subgoal  proposed  that  is 
based  on  a  percentage  of  total  dollar 
volume  of  mortgages  purchased,  or  the 
possible  alternative  structures  presented 
that  base  the  subgoal  on  (a)  the  number 
of  units  financed,  (b)  a  percent  of 
ciurent  multifamily  mortgage  purchases, 
or  (c)  the  niunber  of  mortgages  acquired, 
are  reasonable  and  desirable  approaches 
to  closing  market  gaps  in  the  very  low- 
and  low-income  rental  market.  HUD 
also  solicits  comment  on  the 
appropriate  level  for  the  subgoal  as 
proposed,  or  under  the  various  possible 
structiires  presented,  and  how  the 
possible  levels  illustrated  herein  would 
likely  impact  multifamily  acquisitions, 
especially  for  very  low-  and  low-income 
multifamily  units. 

E.  Bonus  Points  and  Subgoals 

Specifically,  the  Department  invites 
comments  on  (a)  whether,  for  the  four 
year  period  ending  December  31,  2003, 
§  81.16(c)(10)  should  be  added  to  allow 
small  multifamily  properties  (5-50 
units)  and  all  the  units  in  owner- 
occupied  2-4  unit  properties  to  receive 
double  weight  in  the  niunerator  for  each 
of  the  three  housing  goals  that  otherwise 
qualify  for  the  housing  goals;  and  (b) 
how  to  count  small  multifamily 
properties  for  pxu-poses  of  receiving 
bonus  points  that  may  be  aggregated 
into  larger  financing  packages.  The 
Department  also  seeks  comments  on  the 
utility  of  applying  similar  regulatory 
incentives  (bonus  points  and/or 
subgoals)  to  other  imderserved  segments 
of  the  market.  In  addition,  HUD  requests 
comments  on  the  following  questions 
that  relate  to  bonus  points  and  subgoals 
in  general: 

1.  Whether  HUD  should  use  either 
bonus  points  or  subgoals  to  target 
mortgage  purchases  for  one  or  more  of 
the  areas  of  concern  identified  earlier? 

2.  Whether  one  or  more  of  these  areas 
would  benefit  more  from  bonus  points 
or  establishment  of  subgoals  and  why? 
If  bonus  points  are  suggested,  the 
amount  of  bonus  points  which  should 
be  assigned  and  why? 

3.  Whether  there  are  other  areas  not 
identified  where  bonus  points  and/or 
subgoals  should  be  considered? 


F.  Calculating  Performance  Under  the 
Housing  Goals 

The  Department  invites  comments  on 
clarifications  and  revisions  to  certain 
requirements  for  calculating 
performance  imder  the  housing  goals. 

1.  Temporary  Adjustment  Factor  for 
Freddie  Mac.  HUD  requests  comments 
on  the  proposal  to  provide  Freddie  Mac 
with  an  incentive  to  further  expand  the 
scope  of  its  multifamily  operations  by 
providing  them  with  a  Temporary 
Adjustment  Factor.  The  proposed  rule 
calculates  Freddie  Mac's  performance 
under  the  Low-  and  Moderate- Income 
Housing  Goal  and  the  Special 
Affordable  Housing  Goal  by  counting 
each  unit  in  a  multifamily  property  with 
more  than  50  units  meeting  the 
definition  of  one  or  both  housing  goals 
as  1.2  units  (the  Temporary  Adjustment 
Factor)  in  the  niunerator  in  determining 
the  respective  housing  goal  percentage. 
HUD  specifically  requests  comments  on 
whether  the  proposed  temporary 
adjustment  factor  for  Freddie  Mac  is  set 
at  an  appropriate  level,  and  if  such  an 
adjustment  factor  should  be  phased  out 
prior  to  2003  or  apply  for  the  entire  four 
year  goal  cycle. 

2.  Data  on  Unit  Affordability.  The 
Department  seeks  comments  on  the 
proposed  revisions  to  §  81.15(d)  and 
(e)(6)  that  identify  the  treatment  for 
purposes  of  coimting  under  the  housing 
goals  of  those  cases  where  a  GSE  does 
not  obtain  rental  data  on  units,  and 
welcomes  suggestions  for  alternative 
ways  of  addressing  the  issue. 

a.  Multifamily  Rental  Units.  For  units 
in  multifamily  properties,  the 
Department  proposes  to  allow  the  use 
by  a  GSE  of  estimated  rents  based  on 
market  rental  data.  The  Department  will 
review  and  approve  the  GSEs'  data 
sources  and  methodologies  for 
estimating  rents  on  multifamily  units 
prior  to  their  use,  to  assure  reliabiUty. 
Estimated  rented  data  submitted  to  the 
Department  shall  be  so  identified  by  the 
GSE.  HUD  requests  comments  on 
whether  it  should  establish  a  percentage 
ceiling  for  the  GSEs'  use  of  estimated 
data  for  multifamily  mortgage 
purchases.  The  Department  further 
proposes  to  allow  a  GSE  to  exclude 
units  in  multifamily  properties  from  the 
denominator  as  well  as  the  numerator  in 
calculating  performance  imder  the  Low- 
and  Moderate-Income  Housing  Goal  and 
the  Special  Affordable  Housing  Goal 
when  the  GSE  lacks  sufficient 
information  to  determine  whether  the 
purchase  of  a  mortgage  originated  after 
1992  counts  toward  achievement  of  the 
goal,  and  when  the  application  of 
estimated  rents  based  on  an  approved 


market  rented  data  soiurce  and 
methodology  is  not  possible. 

b.  Single  Family  Rental  Units.  For 
purposes  of  counting  rental  units  in  1- 
4  unit  single  family  properties  toward 
achievement  of  the  Low-  and  Moderate- 
Income  Housing  Goal  and  the  Special 
Affordable  Housing  Goal,  the 
Department  proposes  to  allow  a  GSE  to 
exclude  the  rental  units  in  1-4  unit 
single  family  properties  from  the 
denominator  as  well  as  the  numerator  in 
calculating  performance  imder  the  Low- 
and  Moderate-Income  Housing  Goal  and 
the  Special  Affordable  Housing  Goal 
when  the  GSE  lacks  rent  sufficient 
information  to  determine  whether  the 
purchase  of  a  mortgage  originated  after 
1992  counts  toward  achievement  of  the 
Low-  and  Moderate  Income  Housing 
Goal  or  the  Special  Affordable  Housing 
Goal. 

c.  Single  Family  Owner-Occupied 
Units.  Comments  are  requested  on  the 
Department's  proposal  to  allow  a  GSE  to 
exclude  certain  single  family  owner- 
occupied  units  from  the  denominator  as 
well  as  the  numerator  in  calculating 
performance  under  the  Low-  and 
Moderate-Income  Housing  Goal  when 
the  GSE  lacks  sufficient  information  on 
borrower  income  to  determine  whether 
the  purchase  of  a  mortgage  originated 
after  1992  counts  towaird  achievement  of 
the  goal,  provided  the  mortgaged 
property  is  located  in  a  census  tract 
with  median  income  less  than  or  equal 
to  area  median  income  according  to  the 
most  recent  census.  Such  exclusion 
from  the  denominator  and  niunerator 
will  be  permitted  up  to  a  ceiling  of  one 
percent  (1%)  of  the  total  number  of 
single  family,  owner-occupied  dwelling 
units  eligible  to  be  counted  toward  the 
respective  housing  goal  in  the  current 
year.  Mortgage  purchases  in  excess  of 
the  ceiling  will  be  included  in  the 
denominator  and  excluded  from  the 
numerator. 

3.  Seasoned  Mortgage  Loan  Purchases. 
Comments  are  requested  on  specific 
changes  that  are  proposed  in  §  81.14 
that  address  how  purchases  of  seasoned 
mortgage  portfolios  receive  full  credit 
under  the  Special  Affordable  Housing 
Goal.  Changes  to  §81.16  are  proposed  to 
clarify  the  treatment  of  seasoned 
mortgages  in  calculating  goal 
performance.  The  suggested  changes 
specifically  provide  direction  and 
guidance  to  the  GSEs  for  the  purpose  of 
determining  whether  a  seller  of  special 
affordable  seasoned  mortgage  portfolios 
is  adequately  engaged  in  a  specific 
program  to  reinvest  the  proceeds  of  the 
loan  sale  into  additional  special 
affordable  lending.  In  addition, 
commenters  are  invited  to  provide  their 
views  on  how  to  identify  and  define 
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those  classes  of  o  -ganizations  or 
institutions  who  i  ire  primarily  engaged 
in  ftnancing  affor  Jable  housing 
mortgages,  incluc  ing  possibly  State 
Housing  Finance  Agencies  or  Special 
Affordable  Housi  ig  Loan  Consortia,  or 
other  types  of  bus  inesses  that  further  the 
purpose  of  the  Special  Affordable 
Housing  Goal.  In  addition  to  specific 
proposed  change!  i  to  the  regulation, 
commenters  are  i  ivited  to  share  their 
views  as  to  whetl  ,er  any  additional 
exemptions  or  ch  inges  should  be 
established  under  the  recycling 
provisions  that  further  its  purpose. 
Comments  are  ala  o  specifically  invited 
on  (1)  what,  if  an  ;r,  provisions  should  be 
included  in  the  p  nsposed  rule  to  address 
the  various  affiliate  structures  of 
depository  institi  tions;  and  (2)  the 
treatment  under  t  le  recycling 
provisions  of  stru  ctiired  transactions 
where  the  mortga  je  loans  acquired  were 
originated  by  a  d«  pository  institution  or 
mortgage  banker  i  sngaged  in  mortgage 
lending  on  specia  1  affordable  housing 
but  acquired  and  sold  by  a  third  party, 
e.g.,  an  investment  banking  firm  that  is 
not  in  the  busine:  s  of  affordable  housing 
lending. 

4.  Certain  Federally  Insured  or 
Guaranteed  Mort^  ',ages.  Comments  are 
requested  on  the  )roposed  change  to 

§  81.16(b)(3)  to  ej  cept  mortgages  under 
the  HECM  progra  n,  mortgages 
guaranteed  by  Rfi  S  and  loans  made 
under  FHA's  Seel  ion  248  program  and 
HUD's  Section  18  4  program  on 
properties  in  tribil  lands  from  the 
general  exclusion  under  the  rules  for 
non-conventional  mortgage  loans,  and 
to  allow  the  Department  to  count  non- 
conventional  mortgage  purchases  under 
the  goals  where  t^e  Department 
iting,  that  the 
dressed  by  such 
ell  served  and  that 
s  under  such  program 
ddition,  the  proposed 
where  non- 
gage  purchases  will 
now  count  toward  the  housing  goals, 
they  no  longer  wi  U  be  excluded  from 
the  denominator  }f  the  GSEs'  mortgage 
purchases  as  are  ( ither  non-conventional 
mortgage  loans. 

5.  Otner  Count  ng  Changes. 
Comments  are  w(  Icome  on  the 
following  specific  changes  to  coimting 
requirements  contained  in  the  proposed 
rule:  (a)  Allowing  half-credit  for 
purchases  of  HUl )  Title  I  loans  under 
the  Special  Affon  lable  Housing  Goal 
(§  81.14);  (b)  amending  the  calculation 


determines,  in 
financing  needs 
program  are  not 
mortgage  purcha: 
should  count.  In 
rule  provides  tha 
conventional  mo 


of  "Denominator 


denominator  doe ;  not  include  GSE 
transactions  or  ac  tivities  that  are  not 


mortgages  or  that 


excluded  mortga(  e  purchase 


to  clarify  that  the 


are  specifically 


transactions  (§81.16);  (c)  excluding 
certain  single  family  balloon  mortgages 
from  treatment  as  a  refinancing  at  the 
time  of  conversion  to  a  fully  amortizing 
note  (§§81.2  and  81.16);  (d)  providing 
partial  or  full  credit  for  actions  that 
assist  in  maintaining  the  affordability  of 
multifamily  properties  with  expiring 
assistance  contracts  including  how  and 
to  what  extent  the  GSEs  should  receive 
credit  for  such  actions;  and  (e)  adding 
the  designation  of  "especially  low- 
income"  in  relationship  to  the  Special 
Affordable  Housing  Goal  (§§  81.14. 
18.17,  81.18,  and  81.19).  hi  addition, 
while  no  specific  change  has  been 
proposed,  comments  are  requested  on 
whether  the  final  rule  should  disallow 
goals  credit  for  high  cost  mortgage 
loans.  The  Department  also  seeks 
comments  on  the  following:  (i)  If  goals 
credit  is  restricted  for  such  loans, 
should  the  HOEPA  definition  be  used, 
or  should  an  alternative  definition  be 
established  for  purposes  of  this  rule?  (ii) 
What  are  the  potential  benefits,  if  any, 
associated  with  the  GSEs'  presence  in 
the  various  higher  cost  mortgage 
markets  including  mortgages  with 
annual  percentage  rates  between  those 
of  the  prime  market  and  the  market  for 
high  cost  mortgage  loans  (for  example, 
standardization  of  imderwriting 
guidelines  and  reductions  in  interest 
rates)?  (iii)  What  are  the  potential 
dangers,  if  any,  associated  with  the 
GSEs'  presence  in  various  higher  cost 
mortgage  markets?  Finally,  the 
Department  requests  comments  on  what 
additional  reporting  data  would  be 
useful  for  the  purposes  of  monitoring 
the  GSEs'  activities  in  this  area  and  on 
whether  certain  of  these  data  elements 
should  be  included  in  the  public  use 
data  base.  Possible  data  elements  that 
could  be  collected  for  Department 
monitoring  purposes  include  loan  level 
data  on  the  aimual  percentage  rate,  debt- 
to-income  ratio,  points  and  fees,  and 
prepayment  penalties. 

6.  Provision  for  HUD  to  Review  New 
Activities  to  Determine  Appropriate 
Counting  Under  the  Housing  Goals.  The 
Department  is  requesting  comments  on 
the  proposal  to  add  a  provision 

t§  81.16(d))  for  HUD  to  review  activities 
of  the  GSEs  to  ensure  that  the  counting 
of  transactions  towards  the  housing 
goals  is  consistent  with  FHEFSSA  and 
advise  the  GSEs  of  the  Department's 
determination  with  regard  to  credit  for 
purposes  of  coimting  such  transactions 
under  the  housing  goals. 

7.  Credit  Enhancements.  In  relation  to 
credit  enhancements,  HUD  invites 
comments  on  the  following  questions: 

a.  Given  the  wide  range  of 
institutional  arrangements  pertaining  to 
credit  enhancements  and  the  inter- 


relationships between  credit 
enhancements  and  other  considerations 
such  as  loan-to-v£ilue  ratio  and 
guarantee  fee,  how  should  the  credit 
risk  to  which  the  GSEs  are  exposed  be 
measured  imder  various  types  of  credit 
enhancement  scenarios? 

b.  Assuming  credit  risk  can  be 
adequately  measured,  should  HUD  give 
partial  credit  under  the  housing  goals 
when  credit  enhancements  result  in  a 
substantial  portion  of  the  credit  risk  of 
the  transaction  being  borne  by  the  seller 
or  a  third  party?  For  example,  if  the  GSE 
bears  less  than  50  percent  of  the  credit 
risk  of  a  transaction  should  the  GSE 
receive  no  credit  toward  housing  goal 
performance?  If  the  GSE  assumes 
between  50  percent  and  75  percent  of 
the  credit  risk  of  a  transaction,  should 
the  GSE  receive  50  percent  credit  for 
housing  goal  purposes? 

c.  What  would  oe  the  advantages  and 
disadvantages  of  linking  the  amount  of 
goals  credit  on  a  GSE  mortgage  purchase 
to  the  degree  of  associated  credit  risk? 
What  are  the  possible  effects  on  low- 
and  moderate-income  families  and  on 
underserved  areas  of  the  GSEs'  use  of 
various  credit  enhancements  and  how 
might  they  be  affected  if  goals  credit 
were  linked  to  the  degree  of  associated 
credit  risk?  Would  there  be  potential 
effects  on  liquidity  or  other  mortgage 
market  factors? 

d.  Assuming  credit  risk  can  be 
adequately  measured,  should  HUD 
establish  a  minimimi  percentage  in  the 
range  of  0  to  100  percent  for  the  amoimt 
of  credit  risk  borne  by  the  GSEs  on  their 
mortgage  purchases  in  order  for  such 
purchases  to  count  toward  the  housing 
goals? 

e.  If  HUD  establishes  a  minimum 
threshold  for  credit  risk,  should  it  be  the 
same  for  multifamily  and  single  family 
purchases,  or  should  it  be  di^erent  for 
each?  Should  HUD  establish  the  same 
threshold  for  all  types  of  credit 
enhancements,  or  should  this  differ 
between  types  of  credit  enhancements? 
At  what  level  should  the  threshold(s)  be 
established? 

f.  Should  HUD  measure  counterparty 
risk  on  seller-provided  credit 
enhancements?  If  so,  how? 

g.  Should  HUD  evaluate  GSE 
performance  in  relation  to  the  use  of 
credit  enhancements  by  calculating  and 
comparing  the  risk-adjusted  rate  of 
return  imder  the  use  of  various  credit 
enhancement  alternatives? 

G.  Access  to  Information 

HUD's  specification  of  the  data 
elements  to  be  included  in  the  public 
use  data  base  involves  complex  issues 
and  requires  sensitivity  to  both 
Congress's  concern  that  there  be 
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complete  and  accurate  data  on  the  GSEs' 
activities  and  that  there  be  protection  of 
legitimately  proprietary  information 
submitted  by  the  GSEs  to  the 
Department.  In  addition  to  public 
comments  on  these  issues  along  with 
specific  examples  of  data  where 
disclosiu'e  furthers  the  public  interest, 
conmients  are  requested  on  the  specific 
changes  proposed  to  the  rule.  HUD  is 
considering  two  other  changes  to  the 
multifamily  mortgage  data  base  and 
invites  comments  on  the  feasibility  of 
these  changes — (a)  making  available 
information  on  the  term  of  the  mortgage 
at  origination  recoded  to  group  the  data 
into  buckets;  and  (b)  making  available 
information  on  the  type  of  acquisition. 
Both  of  these  changes  would  enhance 
the  type  of  multifamily  analyses  that 
could  be  conducted  using  the  public  use 
data  base.  Comment  is  also  sought  about 
whether  certain  data  elements  that  are 
classified  as  proprietary  when 
submitted  to  the  Department  might  no 
longer  be  so  classified  after  several 
years,  because  they  would  be  imlikely  to 
provide  proprietary  information  about 
the  GSEs'  current  business  activities. 
Finally,  the  Department  requests 
comments  on  what  additional  loan  level 
information  regarding  the  GSEs' 
mortgage  piuchases — on  either  a  census 
tract  or  national  level — would  be  useful 
to  release  to  expand  the  public's 
luiderstanding  of  the  role  the  GSEs  play 
in  the  mortgage  markets. 

IV.  Findings  and  Certifications 

A .  Execu  live  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  proposed  rule 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  which 
the  President  issued  on  September  30, 
1993.  This  rule  was  determined 
economically  significant  imder  E.O. 
12866.  Any  changes  made  to  this 
proposed  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S.W.,  Washington,  DC.  The 
initial  Economic  Analysis  prepared  for 
this  rule  is  also  available  for  public 
inspection  in  the  Office  of  the  Rules 
Docket  Clerk. 

B.  Congressional  Review  of  Major  Final 
Rules 

This  rule  is  a  "major  rule"  as  defined 
in  Chapter  8  of  5  U.S.C.  The  rule  will 
be  submitted  for  Congressional  review 


in  accordance  with  this  chapter  at  the 
final  rule  stage. 

C.  Paperwork  Reduction  Act 

HUD's  collection  of  information  on 
the  GSEs'  activities  has  been  reviewed 
and  authorized  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  as  implemented 
by  OMB  in  regidations  at  5  CFR  part 
1320.  The  OMB  control  number  is 
2502-0514. 

D.  Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(1) 
of  HUD's  regulations,  this  proposed  rule 
would  not  direct,  provide  for  assistance 
or  loan  and  mortgage  insurance  for,  or 
otherwise  govern  or  regulate  real 
property  acquisition,  disposition,  lease, 
rehabilitation,  alteration,  demolition,  or 
new  construction;  nor  would  it 
establish,  revise,  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Therefore,  this 
proposed  rule  is  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regidatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  regulation  is  applicable 
only  to  the  GSEs,  which  are  not  small 
entities  for  purposes  of  the  Regulatory 
Flexibility  Act,  and,  thus,  does  not  have 
a  significant  economic  impact  on  a 
substantial  nxunber  of  small  entities. 

F.  Executive  Order  13132,  Federalism 

Executive  Order  13132  ("Federalism") 
prohibits,  to  the  extent  practicable  and 
permitted  by  law,  an  agency  from 
promulgating  a  regulation  that  has 
federalism  implications  and  either 
imposes  substantial  direct  compliance 
costs  on  State  and  local  governments 
and  is  not  required  by  statute,  or 
preempts  State  law,  imless  the  relevant 
requirements  of  section  6  of  the 
Executive  Order  are  met.  This  final  rule 
does  not  have  federalism  implications 
emd  does  not  impose  substantial  direct 
compUance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 


G.  Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  88  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  govermnents,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

List  of  Subiects  in  24  CFR  Part  81 

Accounting,  Federal  Reserve  System, 
Mortgages,  Reporting  and  recordkeeping 
requirements,  Securities. 

Accordingly,  24  CFR  part  81  is 
proposed  to  be  amended  as  follows: 

PART  81— THE  SECRETARY  OF  HUD'S 
REGULATION  OF  THE  FEDERAL 
NATIONAL  MORTGAGE  ASSOCIATION 
(FANNIE  MAE)  AND  THE  FEDERAL 
HOME  LOAN  MORTGAGE 
CORPORATION  (FREDDIE  MAC) 

1.  The  authority  citation  for  24  CFR 
part  81  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1451  et  seq..  1716- 
1723h.  and  4501-4641;  42  U.S.C.  3535(d)  and 
3601-3619. 

2.  Section  81.2,  is  amended  by 
revising  the  definitions  of  "Median 
Income"  "Metropolitan  Area",  and 
"Underserved  Area,"  and  by  adding  a 
new  paragraph  (7)  to  the  definition  of 
"Refinancing,"  to  read  as  follows: 

§81.2    Definitions. 

***** 

Median  Income  means,  with  respect 
to  an  area,  the  unadjusted  median 
family  income  for  the  area  and  most 
recently  determined  and  published  by 
HUD.  HUD  will  provide  the  GSEs.  on  an 
annual  basis,  with  information 
specifying  how  HUD's  published 
median  family  income  estimates  for 
metropolitan  areas  are  to  be  applied  for 
the  purposes  of  determining  median 
family  income  in  such  areas. 

Metropolitan  Area  means  a 
metropolitan  statistical  area  ("MSA"),  or 
primary  metropolitan  statistical  area 
("PMSA"),  or  a  portion  of  such  an  area 
for  which  median  family  income 
estimates  are  published  annually  by 
HUD. 
***** 

Refinancing  means:  *  *  * 

***** 

(7)  A  conversion  of  a  balloon 
mortgage  note  on  a  single  family 
property  to  a  fully  amortizing  mortgage 
note  provided  the  GSE  already  owns  or 
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has  an  interest  in  the  balloon  note  at  the 
time  of  the  conve  sion. 

*  *        *        <        * 

Underserved  A  ■ea  means: 

(1)  For  purposes  of  the  definitions  of 
"Central  City"  an  i  "Other  Underserved 
Area",  a  census  to  act,  a  Federal  or  State 
American  Indian  reservation  or  tribal  or 
individual  trust  li  nd.  or  the  balance  of 
a  census  tract  exc  uding  the  area  within 
any  Federal  or  Sti  ite  American  Indian 
reservation  or  tril:  al  or  individual  trust 
land,  having: 

(i)  A  median  in  :ome  at  or  below  120 
percent  of  the  me  lian  income  of  the 
metropolitan  area  and  a  minority 
population  of  30  ]  )ercent  or  greater;  or 

(ii)  A  median  ii.come  at  or  below  90 
percent  of  medial  income  of  the 
metropolitan  area . 

(2)  For  purposes  of  the  definition  of 
"Rural  Area": 

(i)  In  areas  othe  r  than  New  England, 
a  whole  coimty,  a  Federal  or  State 
American  Indian  reservation  or  tribal  or 
individual  trust  land,  or  the  balance  of 
a  coimty  excludir  g  the  area  within  any 
Federal  or  State  A  merican  Indian 
reservation  or  trit  al  or  individual  trust 
land,  having: 

(A)  A  median  ii  icome  at  or  below  120 
percent  of  the  gre  iter  of  the  State  non- 
metropolitan  mec  icui  income  or  the 
nationwide  non-metropolitan  median 
income  and  a  mil  ority  population  of  30 
percent  or  greater ;  or 

(B)  A  median  ii  icome  at  or  below  95 
percent  of  the  gre  iter  of  the  State  non- 
metropoUtan  mec  ian  income  or 
nationwide  non-r  letropolitan  median 
income. 

(ii)  In  New  Eng  and,  a  whole  county 
having  the  charac  teristics  in  paragraph 
(2)(i)(A)  or  (2)(i)(ll)  of  this  definition;  a 
Federal  or  State  /  merican  Indian 
reservation  or  tril  al  or  individual  trust 
land,  having  the  characteristics  in 
para^ph  (2)(i)(i« )  or  (2)(i)(B)  of  this 
definition;  or  the  aalance  of  a  county, 
excluding  any  po  lion  that  is  within  any 
Federal  or  State  /  merican  Indian 
reservation  or  tril  al  or  individual  trust 
land,  or  metropol  itan  area  where  the 
remainder  has  th(  i  characteristics  in 
para^aph  (2)(i)(/  )  or  (2)(i)(B)  of  this 
definition. 

(3)  Any  Federa  or  State  American 
Indian  reservatioi  i  or  tribal  or  individual 
trust  land  that  in(  ludes  land  that  is  both 
within  and  outsic  e  of  a  metropoUtan 

•area  and  that  is  d  ;signated  as  an 
imderserved  area  by  HUD.  In  such 
cases,  HUD  will  iiotify  the  GSEs  as  to 
applicability  of  o  her  definitions  and 
counting  convent  ions. 

*  *        *        i         * 

3.  Section  81.1  !  is  amended  as 
follows: 


a.  Paragraph  (b)  is  amended  by 
revising  the  last  sentence;  and 

b.  Paragraph  (c)  is  revised,  to  read  as 
follows: 

§  81 .1 2    Low-  and  Moderate-lnconie 
Housing  Goal. 

***** 

(b)  Factors.  *  *  *  A  statement 
dociunenting  HUD's  considerations  and 
findings  with  respect  to  these  factors, 
entitled  "Departmental  Considerations 
to  Establish  the  Low-  and  Moderate- 
Income  Housing  Goal,"  was  published 
in  the  Federal  Register  on  [date  of 
publication  of  final  rule  will  be 
inserted]. 

(c)  Goals.  The  annual  goals  for  each 
GSE's  purchases  of  mortgages  on 
housing  for  low-  and  moderate-income 
families  are: 

(1)  For  calendar  year  2000,  48  percent 
of  the  total  number  of  dwelling  units 
financed  by  that  GSE's  mortgage 
purchases  unless  otherwise  adjusted  by 
HUD  in  accordance  with  FHEFSSA; 

(2)  For  each  of  the  calendar  years 
2001-2003,  50  percent  of  the  total 
number  of  dwelling  units  financed  by 
that  GSE's  mortgage  purchases  in  each 
of  those  years  luiless  otherwise  adjusted 
by  HUD  in  accordance  with  FHEFSSA; 
and 

(3)  For  calendar  year  2004  and 
thereafter  HUD  shall  establish  annual 
goals.  Pending  establishment  of  goals  for 
calendar  year  2004  and  thereafter,  the 
annual  goal  for  each  of  those  calendar 
years  shall  be  50  percent  of  the  total 
number  of  dwelling  units  financed  by 
that  GSE's  mortgage  piut:hases  in  each 
of  those  calendar  years. 

4.  Section  81.13  is  amended  as 
follows: 

a.  Paragraph  (b)  is  amended  by 
revising  the  last  sentence;  and 

b.  Paragraph  (c)  is  revised,  to  read  as 
follows: 

§  81 .1 3    Central  Cities,  Rural  Areas,  and 
Other  Underserved  Areas  Housing  Goal. 

***** 

(b)  Factors.  *  *  *  A  statement 
documenting  HUD's  considerations  and 
findings  with  respect  to  these  factors, 
entitled  "Departmental  Considerations 
to  Establish  the  Central  Cities,  Rural 
Areas,  and  Other  Underserved  Areas 
Housing  Goal,"  was  published  in  the 
Federal  Register  on  [date  of  publication 
of  final  rule  will  be  inserted). 

(c)  Goals.  The  annual  goals  for  each 
GSE's  purchases  of  mortgages  on 
housing  located  in  central  cities,  rural 
areas,  and  other  underserved  areas  are: 

(1)  For  calendar  year  2000,  29  percent 
of  the  total  nimiber  of  dwelling  units 
financed  by  that  GSE's  mortgage 
purchases  unless  otherwise  adjusted  by 
HUD  in  accordance  with  FHEFSSA; 


(2)  For  each  of  the  calendar  years 
2001-2003,  31  percent  of  the  total 
number  of  dwelling  units  financed  by 
that  GSE's  mortgage  purchases  in  each 
of  those  years  unless  otherwise  adjusted 
by  HUD  in  accordance  with  FHEFSSA; 
and 

(3)  For  calendar  year  2004  and 
thereafter  HUD  shall  establish  annual 
goals.  Pending  establishment  of  goals  for 
calendar  year  2004  and  thereafter,  the 
annual  goal  for  each  of  those  calendar 
years  shall  be  31  percent  of  the  total 
number  of  dwelling  iinits  financed  by 
that  GSE's  mortgage  purchases  in  each 
of  those  calendar  years. 
***** 

5.  Section  81.14  is  amended  as 
follows: 

a.  Paragraph  (b)  is  amended  by 
revising  the  last  sentence; 

b.  Paragraph  (c)  is  revised; 

c.  Paragraph  (d)  is  amended  by 
revising  paragraph  (d)(l)(i); 

d.  Paragrapn  (e)  is  amended  by 
revising  paragraphs  (e)(2),  (e)(3),  and 
(e)(4); 

e.  Paragraph  (f)  is  redesignated  as 
paragraph  (g)  and  the  last  sentence  of 
the  newly  redesignated  paragraph  (g)  is 
revised;  and 

f.  A  new  paragraph  (f)  is  added;  to 
read  as  follows: 

§  81 .1 4    Special  Affordable  Housing  Goal. 

***** 

(b)  *   *   *  A  statement  documenting 
the  HUD's  considerations  and  findings 
with  respect  to  these  factors,  entitled 
"Departmental  Considerations  to 
Establish  the  Special  Affordable 
Housing  Goal,"  was  published  in  the 
Federal  Register  on  [date  of  publication 
of  final  rule  will  be  inserted]. 

(c)  Goals.  The  annual  goals  for  each 
GSE's  purchases  of  mortgages  on  rental 
and  owner-occupied  housing  meeting 
the  then  existing,  imaddressed  needs  of 
and  affordable  to  low-income  families  in 
low-income  areas  and  very  low-income 
families  are: 

(1)  For  calendar  year  2000,  18  percent 
of  the  total  niunber  of  dwelling  units 
financed  by  that  GSE's  mortgage 
purchases  unless  otherwise  adjusted  by 
HUD  in  accordance  with  FHEFSSA.  The 
goal  shall  include  mortgage  purchases 
financing  dwelling  units  in  multifamily 
housing  totaling  not  less  than  0.9 
percent  of  the  dollar  volume  of 
combined  (single  family  and 
miUtifamily)  mortgages  purchased  by 
the  respective  GSE  in  1998  unless 
otherwise  adjusted  by  HUD  in 
accordance  with  FHEFSSA; 

(2)  For  each  of  the  calendar  years 
2001,  2002,  and  2003,  20  percent  of  the 
total  number  of  dwelling  units  financed 
by  that  GSE's  mortgage  piu'chases  in 
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each  of  those  years  unless  otherwise 
adjusted  by  HUD  in  accordance  with 
FHEFSSA.  The  goal  for  each  calendar 
year  shall  include  mortgage  piu-chases 
financing  dwelling  units  in  multifamily 
housing  totaling  not  less  than  1.0 
percent  of  the  dollar  voliune  of 
combined  (single  family  and 
multifamily)  mortgages  purchased  by 
the  respective  GSE  in  1998  imless 
otherwise  adjusted  by  HUD  in 
accordance  with  FHEFSSA;  and 
(3)  For  calendar  year  2004  and 
thereafter  HUD  shall  establish  annual 
goals.  Pending  establishment  of  gocds  for 
calendar  year  2004  and  thereafter,  the 
annual  goal  for  each  of  those  calendar 
years  shall  be  20  percent  of  the  total 
number  of  dwelling  \inits  financed  by 
that  GSE's  mortgage  piu-chases  in  each 
of  those  calendar  years.  The  goal  for 
each  such  calendar  year  shall  include 
mortgage  piu'chases  financing  dwelling 
units  in  multifamily  housing  totaling 
not  less  than  1.0  percent  of  the  dollar 
volume  of  combined  (single  femiily  and 
multifamily)  mortgages  purchased  by 
the  respective  GSE  in  1998. 
***** 

(d)(1)*  *  * 

(i)  20  percent  of  the  dwelling  units  in 
the  particular  multifamily  property  are 
affordable  to  especially  low-income 
families;  or 


(e) 


(2)  Mortgages  under  HUD's  Home 
Equity  Conversion  Mortgage  ("HECM") 
Insurance  Program,  12  U.S.C.  1715  z-20; 
mortgages  guaranteed  by  the  Rural 
Housing  Services'  Guaranteed  Rm-al 
Housing  Loan  Program,  7  U.S.C.  1933; 
and  mortgages  on  properties  on  tribal 
lands  instued  under  FHA's  Section  248 
program.  12  U.S.C.  1715  z-13,  or  HUD's 
Section  184  program,  12  U.S.C.  1515  z- 
13a;  meet  the  requirements  of  12  U.S.C. 
4563(b)(l)(A)(i)  and  (ii). 

(3)  HUD  will  give  full  credit  toward 
achievement  of  the  Special  Affordable 
Housing  Goal  for  the  activities  in  12 
U.S.C.  4563(b)(1)(A),  provided  the  GSE 
submits  documentation  to  HUD  that 
supports  eligibility  under  12  U.S.C. 
4563(b)(1)(A)  for  HUD's  approval. 

(4)(i)  For  pmposes  of  determining 
whether  a  seller  meets  the  requirement 
in  12  U.S.C.  4563(b)(1)(B),  a  seller  must 
currently  operate  on  its  own  or  actively 
participate  in  an  on-going,  discernible, 
active,  and  verifiable  program  directly 
targeted  at  the  origination  of  new 
mortgage  loans  that  qualify  imder  the 
Special  Affordable  Housing  Goal. 

(ii)  A  seller's  activities  must  evidence 
a  current  intention  or  plan  to  reinvest 
the  proceeds  of  the  sale  into  mortgages 
qualifying  imder  the  Special  Affordable 


Housing  Goal,  with  a  ciirrent 
commitment  of  resources  on  the  part  of 
the  seller  to  this  purpose. 

(iii)  A  seller's  actions  must  evidence 
willingness  to  buy  qualifying  loans 
when  these  loans  become  available  in 
the  market  as  part  of  active,  on-going, 
sustainable  efforts  to  ensure  that 
additional  loans  that  meet  the  god  are 
originated. 

(iv)  Actively  participating  in  such  a 
program  includes  purchasing  qualifying 
loans  ft-om  a  correspondent  originator, 
including  a  lender  or  qualified  housing 
group,  that  operates  an  on-going 
program  residting  in  the  origination  of 
loans  that  meet  the  requirements  of  the 
goal,  has  a  history  of  dehvering,  and 
currently  deUvers,  quaUfying  loans  to 
the  seller. 

(v)  The  GSE  must  verify  and  monitor 
that  the  seller  meets  the  requirements  in 
paragraphs  (e)(4)(i)  through  (e)(4)(iv)  of 
this  section  and  develop  any  necessary 
mechanisms  to  ensure  compliance  with 
the  requirements,  except  as  provided  in 
paragraph  (e)(4)(vi)  of  this  section. 

(vi)  Where  a  seller's  primary  business 
is  originating  mortgages  on  housing  that 
qualifies  under  this  Special  Affordable 
Housing  Goal  (e.g.,  when  such  seller  is 
an  institution  that  is  regularly  in  the 
business  of  mortgage  lending;  a  BIF- 
insured  or  SAIF-insured  depository 
institution;  and  subject  to,  and  has 
received  at  least  a  satisfactory 
performance  evaluation  rating  for  at 
least  the  two  most  recent  consecutive 
examinations  under,  the  Community 
Reinvestment  Act),  such  seUer  is 
presumed  to  meet  the  requirements  in 
paragraphs  (e)(4)(i)  through  (e)(4)(iv)  of 
this  section. 

(vii)  For  a  class  or  classes  of 
institutions  or  organizations  whose 
primary  business  is  financing  affordable 
housing  mortgages,  e.g..  State  Housing 
Finance  Agencies  or  Special  Affordable 
Housing  Loan  Consortia,  such  classes  of 
organizations  or  institutions  are 
presiuned  to  meet  the  requirements  of 
paragraphs  (e)(4)(i)  through  (e)(4)(iv)  of 
this  section.  A  determination  that 
specific  classes  of  institutions  or 
organizations  are  primarily  engaged  in 
the  business  of  financing  affordable 
housing  mortgages  must  be  made  in 
advance  by  HUD. 
***** 

(f)  Partial  credit  activities.  Mortgages 
insured  under  HUD's  Title  I  program, 
which  includes  property  improvement 
and  manufactvued  home  loans,  shall 
receive  one-half  credit  toward  the 
Special  Affordable  Housing  Goal  imtil 
such  time  as  the  Government  National 
Mortgage  Association  fully  implements 
a  program  to  purchase  and  securitize 
Title  I  loans. 


(g)  No  credit  activities.  *  *  *  For 
piuposes  of  this  paragraph  (g), 
"mortgages  or  mortgage-backed 
securities  portfolios"  includes 
mortgages  retained  by  Fannie  Mae  or 
Freddie  Mac  and  mortgages  utilized  to 
back  mortgage-backed  securities. 
***** 

6.  In  §  81.15,  paragraph  (a)  is  revised, 
paragraph  (d)  is  amended  by  adding  a 
new  sentence  at  the  end,  and  paragraph 
(e)  is  amended  by  redesignating 
paragraph  (e)(6)  as  (e)(7),  and  by  adding 
a  new  paragraph  (e)(6),  to  read  as 
follows: 

§81.15    General  requirements. 

(a)  Calculating  the  numerator  and 
denominator.  Performance  under  each 
of  the  housing  goals  shall  be  measured 
using  a  ft^ction  that  is  converted  into  a 
percentage. 

(1)  The  numerator.  The  niunerator  of 
each  fi^ction  is  the  number  of  dwelling 
units  financed  by  a  GSE's  mortgage 
purchases  in  a  particular  year  that  count 
toward  achievement  of  the  housing  goal. 

(2)  The  denominator.  The 
denominator  of  each  fraction  is,  for  all 
mortgages  purchased,  the  number  of 
dwelling  units  that  could  count  toward 
achievement  of  the  goal  under 
appropriate  circumstances.  The 
denominator  shall  not  include  GSE 
transactions  or  activities  that  are  not 
mortgages  or  mortgage  purchases  as 
defined  by  HUD  or  transactions  that  are 
specifically  excluded  as  ineligible  under 
§  81.16(b). 

(3)  Missing  data  or  information.  When 
a  GSE  lacks  sufficient  data  or 
information  to  determine  whether  the 
pxu-chase  of  a  mortgage  originated  after 
1992  counts  toward  achievement  of  a 
particular  housing  goal,  that  mortgage 
purchase  shall  be  included  in  the 
denominator  for  that  housing  goal, 
except  imder  the  circumstances 
described  in  paragraphs  (d)  and  (e)(6)  of 
this  section. 
***** 

(d)  Counting  owner-occupied  units. 
*  *  *  When  Uie  income  of  the 
mortgagors  is  not  available  to  determine 
whether  the  purchase  of  a  mortgage 
originated  after  1992  counts  toward 
achievement  of  the  Low-  and  Moderate- 
Income  Housing  Goal  or  the  Special 
Affordable  Housing  Goal,  a  GSE  may 
exclude  single-  family  owner-occupied 
units  located  in  census  tracts  with 
median  income  less  than  or  equal  to 
area  median  income  according  to  the 
most  recent  census  from  the 
denominator  as  well  as  the  numerator, 
up  to  a  ceiling  of  one  percent  of  the  total 
number  of  single-family  owner- 
occupied  dwelling  units  eligible  to  be 
counted  toward  the  respective  housing 
goal  in  the  current  year.  Mortgage 
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purchases  in  excess 
be  mcluded  in  the 
excluded  from  the 
(e)  *   *  * 


)f  the  ceiling  will 
di  tnominator  and 
ni  unerator. 


(6)  Income  or  Rent 
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(i)  Multifamily.  Whe  i  neither  the 
income  of  prospecti\  e  or  actual  tenants 
of  a  dwelling  unit  nc  r  actual  or  average 
rent  data  is  available,  a  GSEs' 
performance  with  rei  ipect  to  such  a  unit 
may  be  evaluated  wi  h  estimated  rents 
based  on  market  rem  al  data,  so  long  as 
the  Department  has  i  eviewed  and 
approved  the  data  sc  urce  and 
methodology  for  such  estimated  data. 
The  GSE  must  identify  such  data  as 
estimated  data.  Whe:  i  the  application  of 
estimated  rents  basei  1  on  an  approved 
market  rental  data  sc  urce  and 
methodology  is  not  jiossible,  and 
therefore  the  GSE  lac  ks  sufficient 
information  to  deteri  nine  whether  the 
purchase  of  a  mortga  ge  originated  eifter 
1992  counts  toward  he  achievement  of 
the  Low-  and  Moder  ite- Income  Housing 
Goal  or  the  Special  /  .ffordable  Housing 
Goal,  a  GSE  may  exc  lude  units  in 
multifamily  properti  bs  from  the 
denominator  as  well  as  the  nimierator  in 
calculating  performa  nee  under  those 
goals. 

(ii)  Rental  units  in  1-4  unit  single 
family  properties.  W  tien  neither  the 
income  of  prospectii  e  or  actual  tenants 
of  a  rental  unit  in  a  1  —4  unit  single 
family  property  nor  ictual  or  average 
rent  data  is  availabla,  and,  therefore,  the 
GSE  lacks  sufficient  information  to 
determine  whether  tne  purchase  of  a 
mortgage  originated  after  1992  counts 
toward  achievement  of  the  Low-  and 
Moderate-Income  Hi  using  Goal  or  the 
Special  Affordable  F  ousing  Goal,  a  GSE 
may  exclude  rental  i  inits  in  1-4  unit 
single  family  proper  ies  from  the 
denominator  as  well  as  the  nimierator  in 
calculating  performj  nee  under  those 
goals. 
***** 

7.  Section  81.16  is  amended  as 
follows: 

a.  Paragraph  (a)  is  revised; 

b.  Paragraph  (b)  is  amended  by 
revising  paragraphs  h)(3)  and  (b)(9)  and 
by  adding  a  new  par  igraph  (b)(10); 

c.  Paragraph  (c)  is  amended  by 
revising  the  heading,  by  adding 
introductory  text,  b\  revising  paragraph 
(c)(6),  and  by  addinj  new  paragraphs 
(c)(9),  (c)(10)  and  (clll);  and 

a.  A  new  paragrap  h  (d)  is  added;  to 
read  as  follows: 

§  81 .16    Special  coun  ting  requirements. 


(a)  General.  HUD 
whether  a  GSE  shal 


shall  determine 
receive  full,  partial, 


or  no  credit  for  a  tra  isaction  toward 
achievement  of  any  of  the  housing  goals. 
In  this  determinatio  i,  HUD  will 


consider  whether  a  transaction  or 
activity  of  the  GSE  is  substantially 
equivalent  to  a  mortgage  purchase  and 
either  creates  a  new  market  or  adds 
liquidity  to  an  existing  market,  provided 
however  that  such  mortgage  purchase 
actually  fulfills  the  GSE's  purposes  and 
is  in  accordance  with  its  Charter  Act. 

(b)*  *  * 
***** 

(3)  Purchases  of  non-conventional 
mortgages  except: 

(i)  Where  such  mortgages  are  acquired 
under  a  risk-sharing  arrangement  with  a 
Federal  agency; 

(ii)  Mortgages  under  HUD's  Home 
Equity  Conversion  Mortgage  ("HECM") 
Insurance  Program,  12  U.S.C.  1715  z-20; 
mortgages  guaranteed  by  the  Rural 
Housing  Services'  Guaranteed  Rural 
Housing  Loan  Program,  7  U.S.C.  1933; 
and  mortgages  on  properties  on  tribal 
lands  insured  under  FHA's  Section  248 
program,  12  U.S.C.  1715  z-13,  or  HUD's 
Section  184  program,  12  U.S.C.  1515  z- 
13a;  or 

(iii)  Mortgages  under  other  mortgage 
programs  involving  Federal  guarantees, 
insurance  or  other  Federal  obligation 
where  the  Department  determines  in 
writing  that  the  fincmcing  needs 
addressed  by  the  particular  mortgage 
program  are  not  well  served  and  that  the 
mortgage  purchases  under  such  program 
should  count  under  the  housing  goals, 
provided  the  GSE  submits 
dociunentation  to  HUD  that  supports 
eligibility  for  HUD's  approval. 
***** 

(9)  Single  family  mortgage 
refinancings  that  result  from  conversion 
of  balloon  notes  to  fully  amortizing 
notes,  if  the  GSE  already  owns  or  has  an 
interest  in  the  balloon  note  at  the  time 
conversion  occurs.  New  purchases  of 
balloon  mortgages  or  mortgages  for 
which  the  borrower  has  exercised  a 
conversion  option  prior  to  purchase 
and/or  guarantee  by  the  GSE  will  be 
included  in  the  numerator  and 
denominator  as  appropriate  in 
accordance  with  §81.15. 

(10)  Any  combination  of  (1)  through 
(9)  above. 

(c)  Supplemental  rules.  Subject  to 
HUD's  primary  determination  of 
whether  a  GSE  shall  receive  full,  partial, 
or  no  credit  for  a  transaction  toward 
achievement  of  any  of  the  housing  goals 
as  provided  in  paragraph  (a)  of  this 
section,  the  following  supplemental 
rules  apply: 
***** 

(6)  Seasoned  mortgages.  A  GSE's 
purchase  of  a  seasoned  mortgage  shall 
be  treated  as  a  mortgage  purchase  for 
purposes  of  these  goals  and  shall  be 
included  in  the  numerator,  as 
appropriate,  and  the  denominator  in 


calculating  the  GSE's  performance 
under  the  housing  goals,  except  where 
the  GSE  has  afready  coimted  the 
mortgage  under  a  housing  goal 
applicable  to  1993  or  any  subsequent 
year,  or  where  the  Department 
determines,  based  upon  a  written 
request  by  a  GSE,  that  a  seasoned 
mortgage  or  class  of  such  mortgages 
should  be  excluded  from  the  numerator 
and  the  denominator  in  order  to  further 
the  purposes  of  the  Special  Affordable 
Housing  Goal. 
***** 

(9)  Expiring  assistance  contracts.  In 
accordance  with  12  U.S.C.  4565(a)(5), 
actions  that  assist  in  maintaining  the 
affordability  of  assisted  units  in  eligible 
multifamily  housing  projects  with 
expiring  Section  8  contracts  shall 
receive  partial  to  full  credit  under  the 
housing  goals  as  determined  by  HUD. 
For  purposes  of  the  paragraph, 
"actions"  include  the  restructuring  or 
refinancing  of  mortgages,  and  credit 
enhancements  or  risk-sharing 
arrangements  to  modified  or  refinanced 
mortgages. 

(10)  Bonus  points.  The  following 
transactions  or  activities,  to  the  extent 
the  luiits  otherwise  qualify  for  one  or 
more  of  the  housing  goals,  will  receive 
bonus  points  toward  the  particular  goal 
or  goals,  by  receiving  double  weight  in 
the  numerator  under  a  housing  goal  or 
goals  and  receiving  single  weight  in  the 
denominator  for  the  housing  goal  or 
goals.  Bonus  points  will  not  be  awarded 
for  the  piu^joses  of  calculating 
performance  under  the  special 
affordable  housing  multifamily  subgoal 
included  in  §  81.14(c).  All  transactions 
or  activities  meeting  the  following 
criteria  will  qualify  for  bonus  points 
even  if  a  unit  is  missing  affordability 
data  and  the  missing  affordability  data 
is  treated  consistent  with  §  81.15(a)(3). 
Bonus  points  are  available  to  the  GSEs 
for  purposes  of  determining  housing 
goal  performance  through  December  31, 
2003.  Beginning  in  calendar  year  2004, 
bonus  points  are  not  available  for  goal 
performance  counting  purposes  unless 
the  Department  extends  their 
availability  beyond  December  31,  2003, 
for  one  or  more  types  of  activities  and 
notifies  the  GSEs  by  letter  of  that 
determination. 

(i)  Small  multifamily  properties.  HUD 
will  assign  double  weight  in  the 
numerator  under  a  housing  goal  or  goals 
for  each  unit  in  small  multifamily 
properties  (5  to  50  units),  provided, 
however,  that  bonus  points  will  not  be 
awarded  for  properties  that  are 
aggregated  or  disaggregated  into  5—50 
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unit  financing  packages  for  the  purpose 
of  earning  bonus  points. 

(ii)  Rental  units  in  2-4  unit  owner- 
occupied  properties.  HUD  will  assign 
double  weight  in  the  numerator  under 
the  housing  goals  for  each  luiit  in  2-  to 
4-imit  owner-occupied  properties,  to  the 
extent  that  the  niunber  of  such  units 
financed  by  mortgage  purchases  are  in 
excess  of  60  percent  of  the  average 
number  of  luiits  qualifying  for  the 
respective  housing  goal  during  the 
immediately  preceding  five  years. 

(11)  Temporary  adjustment  factor  for 
Freddie  Mac.  In  determining  Freddie 
Mac's  performance  on  the  Low-  and 
Moderate-Income  Housing  Goal  and  the 
Special  Affordable  Housing  Goal,  HUD 
will  count  each  qualifying  imit  in  a 
property  with  more  than  50  units  as  1.2 
units  in  calculating  the  niunerator  and 
as  one  unit  in  calculating  the 
denominator,  for  the  respective  housing 
goal.  HUD  will  apply  this  temporary 
adjustment  factor  for  each  calendar  year 
fi-om  2000  through  2003;  for  calendar 
years  2004  and  thereafter,  this 
temporary  adjustment  factor  will  no 
longer  apply. 

(d)  HUD  review  of  transactions.  HUD 
will  determine  whether  a  class  of 
transactions  coimts  as  a  mortgage 
purchase  imder  the  housing  goals.  If  a 
GSE  is  considering  a  class  of 
transactions  for  purposes  of  counting 
under  the  housing  goals,  the  GSE  may 
provide  HUD  detailed  information 
regarding  the  transactions  for  evaluation 
and  determination  in  accordance  with 
this  section.  In  making  its 
determination,  HUD  may  also  request 
and  evaluate  information  from  a  GSE 
with  regard  to  how  the  GSE  believes  the 
transactions  should  be  counted.  HUD 
will  notify  the  GSE  of  its  determination 
regarding  the  extent  to  which  the  class 
of  transactions  should  count  under  the 
goals. 

8.  Section  81.17  is  amended  by 
adding  a  new  paragraph  (d),  to  read  as 
follows: 

§81.17    Affordability — Income  level 
definitions — family  size  and  income  known 
(owner-occupied  units,  actual  tenants,  and 
prospective  tenants). 

***** 

(d)  Especially-low-income  means,  in 
the  case  of  rental  units,  where  the 
income  of  actual  or  prospective  tenants 
is  available,  income  not  in  excess  of  the 
following  percentages  of  area  median 
income  corresponding  to  the  following 
family  sizes: 


Number  of  persons  in 
family 

Percentage  of 
area  median  in- 
come 

2 

3 

4 

5  or  more 

40 
45 
50 

{*) 

*50%  plus  (4.0%  multiplied  by  the  number 
of  persons  in  excess  of  4). 

9.  Section  81.18  is  amended  by 
adding  a  new  paragraph  (d),  to  read  as 
foUows: 

§  81 .1 8    Affordability— income  level 
definitions — family  size  not  known  (actual 
or  prospective  tenants). 

(d)  For  especially-low-income,  income 
of  prospective  tenants  shall  not  exceed 
the  following  percentages  of  area 
median  income  with  adjustments, 
depending  on  imit  size: 


Unit  size 

Percentage  of 
area  median  in- 
come 

Efficiency  

1  bedroom  

35 
37.5 

2  tjedrooms        

45 

3  bedrooms  or  more 

(*) 

*52%  plus  (6.0%  multiplied  by  the  number 
of  bedrooms  in  excess  of  3). 

10.  In  §  81.19,  paragraph  (d)  is 
redesignated  as  paragraph  (e),  and  a  new 
paragraph  (d)  is  added,  to  read  as 
follows: 

§  81 .19    Affordability— Rent  level 
definitions — tenant  income  is  not  known. 


(d)  For  especially-low-income, 
maximum  affordable  rents  to  count  as 
housing  for  especially-low-income 
families  shall  not  exceed  the  following 
percentages  of  area  median  income  with 
adjustments,  depending  on  unit  size: 


Unit  size 

Percentage  of 
area  median  in- 
come 

Efficiency  

1  bedroom  

10.5 
11.25 

2  bedrooms 

13.5 

3  bedrooms  or  more 

(•) 

Number  of  persons  in 
family 

Percentage  of 
area  median  in- 
come 

1  

35 

*15.6%  plus  (1.8%  multiplied  by  the  number 
of  bedrooms  in  excess  of  3). 


Dated:  January  20.  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing. 

Note:  The  following  Appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Appendix  A — ^Departmental 
Considerations  to  Establish  The  Low- 
and  Moderate-Income  Housing  Goal 

A.  Introduction 

1.  Establishment  of  Goal 

In  establishing  the  Low-  and  Moderate- 
Income  Housing  Goals  for  the  Federal 
National  Mortgage  Association  (Fannie  Mae) 
and  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac),  collectively 
referred  to  as  the  Government-Sponsored 
Enterprises  (GSEs),  Section  1332  of  the 
Federal  Housing  Enterprises  Financial  Safet\ 
and  Soundness  Act  of  1992  (12  U.S.C.  4562)" 
(FHEFSSA)  requires  the  Secretary  to 
consider: 

1.  National  housing  needs; 

2.  Economic,  housing,  and  demographic 
conditions; 

3.  The  performance  and  effort  of  the 
enterprises  toward  achieving  the  Low-and 
Moderate-Income  Housing  Goal  in  previous 
years; 

4.  The  size  of  the  conventional  mortgage 
market  serving  low-and  moderate-income 
families  relative  to  the  size  of  the  overall 
conventional  mortgage  market; 

5.  The  ability  of  the  enterprises  to  lead  the 
industry  in  making  mortgage  credit  available 
for  low-  and  moderate-income  families;  and 

6.  The  need  to  maintain  the  sound 
financial  condition  of  the  enterprises. 

2.  Underlying  Data 

In  considering  the  statutory  factors  in 
establishing  these  goals,  HUD  relied  on  data 
from  the  1995  American  Housing  Survey 
(AHS),  the  1990  Census  of  Population  and 
Housing,  the  1991  Residential  Finance 
Survey  (RFS),  the  1995  Property  Owners  and 
Managers  Survey  (POMS),  other  government 
reports,  reports  submitted  in  accordance  with 
the  Home  Mortgage  Disclosure  Act  (HMDA), 
and  the  GSEs.  lii  order  to  measure 
performance  toward  achieving  the  Low-  and 
Moderate-Income  Housing  Goal  in  previous 
years,  HUD  analyzed  the  loan-level  data  on 
all  mortgages  purchased  by  the  GSEs  for 
1993-98  in  accordance  with  the  goal 
counting  provisions  established  by  the 
Department  in  the  December  1995  rule  (24 
CFRpartSl). 

3.  Conclusions  Based  on  Consideration  of  the 
Factors 

The  discussion  of  the  first  two  factors 
covers  a  range  of  topics  on  housing  needs 
and  economic  and  demographic  trends  that 
are  important  for  understanding  mortgage 
markets.  Information  is  provided  which 
describes  the  market  environment  in  which 
the  GSEs  must  operate  (for  example 
information  on  trends  in  refinancing  activity) 
and  is  useful  for  gauging  the  reasonableness 
of  specific  levels  of  the  Low-  and  Moderate- 
Income  Housing  Goal.  In  addition,  the  severe 
housing  problems  faced  by  lower-income 
families  are  discussed. 

The  third  factor  (past  performance)  and  the 
fifth  factor  (ability  of  the  GSEs  to  lead  the 
industry)  are  also  discussed  in  some  detail  in 
this  Appendix.  The  fourth  factor  (size  of  the 
market)  and  the  sixth  factor  (need  to 
maintain  the  GSEs'  sound  financial 
condition)  are  mentioned  only  briefiy  in  this 
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serving  lower-income  and  minority  families 
and  their  neighborhoods.  Thus,  there  is  room 
for  both  GSEs  (but  particularly  Freddie  Mac) 
to  improve  their  funding  of  single-family 
home  mortgages  for  lower-income  families 
and  underserved  communities. 

(vii)  The  GSEs'  presence  in  the  goal- 
qualifying  market  is  significantly  less  than 
their  presence  in  the  overall  mortgage 
market.  Specifically,  HUD  estimates  that  they 
accounted  for  39  percent  of  all  owner- 
occupied  and  rental  units  financed  in  the 
primary  market  in  1997,  but  only  30  percent 
of  low-  and  moderate-income  units  financed. 
Their  role  was  even  lower  for  low-  and 
moderate-income  rental  properties,  where 
they  accounted  for  24  percent  of  low-  and 
moderate- income  multifamily  units  financed 
and  only  13  percent  of  low-  and  moderate- 
income  single-family  rental  units  financed. 

(viii)  Other  issues  have  also  been  raised 
about  the  GSEs'  affordable  lending 
performance.  A  large  percentage  of  the  lower- 
income  loans  purchased  by  the  enterprises 
have  relatively  high  down  payments,  which 
raises  questions  about  whether  the  GSEs  are 
adequately  meeting  the  mortgage  credit  needs 
of  lower-income  families  who  do  not  have 
the  cash  to  make  a  high  down  payment.  Also, 
while  single-family  rental  properties  are  an 
important  source  of  low-  and  moderate- 
income  rental  housing,  they  represent  only  a 
small  portion  of  the  GSEs'  business. 

(ix)  Freddie  Mac  has  re-entered  the 
multifamily  market  after  withdrawing  for  a 
time  in  the  early  1990s.  Thus,  concerns 
regarding  Freddie  Mac's  multifamily 
capabilities  no  longer  constrain  their 
performance  with  regard  to  the  Low-  and 
Moderate-Income  Housing  Goal  and  for  the 
Special  Affordable  Housing  Goal  to  the  same 
degree  that  prevailed  at  the  time  the 
Department  issued  its  1995  GSE  regulations. 
However,  Freddie  Mac's  multifamily 
presence  remains  proportionately  lower  than 
that  of  Fannie  Mae.  For  example,  units  in 
multifamily  properties  accoiuited  for  7.9 
percent  of  Freddie  Mac's  mortgage  purchases 
during  1996-1998,  compared  with  12.2 
percent  for  Fannie  Mae.  Because  a  relatively 
large  proportion  of  multifamily  units  qualify 
for  the  Low-  and  Moderate-Income  Housing 
Goal  and  for  the  Special  Affordable  Housing 
Goal,  Freddie  Mac's  weaker  multifamily 
presence  is  a  major  factor  contributing  to  its 
weaker  overall  performance  on  these  two 
housing  goals  relative  to  Fannie  Mae. 

(x)  The  overall  presence  of  both  GSEs  in 
the  multifamily  mortgage  market  falls  short 
of  their  involvement  in  the  single-family 
market.  Specifically,  the  GSEs'  purchases  of 
1997  originations  have  accounted  for  49 
percent  of  the  owner  market,  but  only  22 
percent  of  the  multifamily  market.  Further 
expansion  of  the  presence  of  both  GSEs  in 
the  multifamily  market  is  needed  in  order  for 
them  to  make  significant  progress  in  closing 
the  gaps  between  the  affordability  of  their 
mortgage  purchases  and  that  of  ^he  overall 
conventional  market. 

(xi)  The  GSEs  have  proceeded  cautiously 
in  expanding  their  multifamily  purchases 
during  the  1990s.  Fannie  Mae's  multifamily 
lending  has  been  described  by  Standard  & 
Poor's  as  "extremely  conservative,"  and 
Freddie  Mac  has  not  experienced  a  single 


default  on  the  multifamily  mortgages  it  has 
purchased  since  1993. ^  By  the  end  of  the 
1998  calendar  year,  both  GSEs'  multifamily 
performance  had  improved  to  the  point 
where  multifamily  delinquency  rates  were 
less  than  those  in  single-family.* 

(xii)  Because  of  the  advantages  conferred 
by  Government  sponsorship,  the  GSEs  are  in 
a  unique  position  to  provide  leadership  in 
addressing  the  excessive  cost  and  difficulty 
in  obtaining  mortgage  financing  for 
underserved  segments  of  the  multifamily 
market,  including  small  properties  with  5-50 
units  and  properties  in  need  of  rehabilitation. 

B.  Factor  1:  National  Housing  Needs 

This  section  reviews  the  general  housing 
needs  of  low-  and  moderate-income  families 
that  exist  today  and  are  expected  to  continue 
in  the  near  future.  In  so  doing,  the  section 
focuses  on  the  affordability  problems  of 
lower-income  feunilies  and  on  racial 
disparities  in  homeownership  and  mortgage 
lending.  It  also  notes  some  special  problems, 
such  as  the  need  to  rehabilitate  our  older 
urban  housing  stock. 

J .  Homeownership  Gaps 

Despite  a  record  national  homeownership 
rate,  many  Americans,  including 
disproportionate  nimibers  of  racial  and 
ethnic  minorities,  are  shut  out  of 
homeownership  opportunities.  Although  the 
national  homeownership  rate  for  all 
Americans  was  at  an  all-time  high  of  66.3 
percent  in  1998,  the  rate  for  minority 
households  was  less.  The  homeownership 
rate  for  African-American  households  was 
46.1  percent.  Similarly,  just  44.7  percent  of 
Hispanic  households  owned  a  home. 

Importance  of  Homeownership. 
Homeownership  is  one  of  the  most  common 
forms  of  property  ownership  as  well  as 
savings. 5  In  fact,  home  equity  is  the  largest 
source  of  wealth  for  most  Americans.  Median 
net  wealth  for  renters  was  less  than  five 
percent  of  the  median  net  wealth  for 
homeowners  in  1995.  Half  of  all  homeowners 
in  1995  held  more  than  half  of  their  net 
wealth  in  the  form  of  home  equity.  Even 
among  low-income  homeowners  (household 
income  less  than  $20,000),  half  held  more 
than  70  percent  of  their  wealth  in  home 
equity  in  1995.^  Thus  a  homeownership  gap 
translates  directly  into  a  wealth  gap. 

Homeownership  promotes  social  and 
community  stability  by  increasing  the 


'  "Final  Report  of  Standard  &  Poor's  to  the  Office 
of  Federal  Housing  Enterprise  Oversight,"  February 
3,  1997;  Freddie  Mac.  1998  Annual  Report  to 
Shareholders,  p.  6. 

*  Freddie  Mac  reported  delinquency  rates  of  0.37 
for  multifamily  and  0.50  percent  for  single-family 
in  its  3998  Annual  Report  to  Shareholders,  p.  30. 
Corresponding  figures  for  Faimie  Mae  were  0.29 
percent  for  multifamily  and  0.58  percent  for  single- 
family  (1998  Annual  Report  to  Shareholders,  p.  28). 

"  According  to  the  National  Association  of 
Realtors,  Housing  Market  Will  Change  in  New 
Millennium  as  Population  Shifts,  (November  7, 
1998),  45  percent  of  U.S.  household  wealth  is  in  the 
form  of  home  equity.  Since  1968.  home  prices  have 
increased  each  year,  on  average,  at  the  rate  of 
inflation  plus  up  to  two  percentage  points. 

8  Joint  Center  for  Housing  Studies  of  Harvard 
University.  State  of  the  Nation's  Housing  1997 
(1997). 
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number  of  stakeholders  and  reducing 
disparities  in  the  distributions  of  wealth  and 
income.  There  is  growing  evidence  that 
planning  for  and  meeting  the  demands  of 
homeownership  may  reinforce  the  qualities 
of  responsibility  and  self-reliance.  White  and 
Green  ^  provide  empirical  support  for  the 
association  of  homeownership  with  a  more 
responsible,  self-reliant  citizenry.  Both 
private  and  public  benefits  are  increased  to 
the  extent  that  developing  and  reinforcing 
these  qualities  improve  prospects  for 
individual  economic  opportunities. 

Barriers  to  Homeownership.  Insufficient 
income,  high  debt  biu'dens,  and  limited 
savings  cU«  obstacles  to  homeownership  for 
younger  families.  As  home  prices 
skyrocketed  during  the  late  1970s  and  early 
1980s,  real  incomes  also  stagnated,  with 
earnings  growth  peirticularly  slow  for  blue 
collar  and  less  educated  workers.  Through 
most  of  the  1980s,  the  combination  of  slow 
income  growth  cind  increasing  rents  made 
saving  for  home  purchase  more  difficult,  and 
relatively  high  interest  rates  required  large 
fractions  of  family  income  for  home  mortgage 
payments.  Thus,  during  that  period,  fewer 
households  had  the  financial  resources  to 
meet  down  payment  requirements,  closing 
costs,  and  monthly  mortgage  payments. 

Economic  expansion  and  lower  mortgage 
rates  have  substantially  improved 
homeownership  affordability  during  the 
1990s.  Many  young,  lower-income,  and 
minority  families  who  were  closed  out  of  the 
housing  market  during  the  ig80s  have  re- 
entered the  housing  mau-ket.  However,  many 
of  these  households  still  lack  the  financial 
resources  and  earning  power  to  take 
advantage  of  today's  homebuying 
opportunities.  Several  trends  have 
contributed  to  the  reduction  in  the  real 
earnings  of  young  adults  without  college 
education  over  the  last  15  years,  including 
technological  changes  that  favor  white-collar 
employment,  losses  of  unionized 
manufacturing  jobs,  and  wage  pressures 
exerted  by  globalization.  Fully  45  percent  of 
the  nation's  population  between  the  ages  of 
25  and  34  have  no  advanced  education  and 
are  therefore  at  risk  of  being  tmable  to  afford 
homeownership. 8  Afiican  Americans  and 
Hispanics,  who  have  lower  average  levels  of 
educational  attainment  than  whites,  are 
especially  disadvantaged  by  the  erosion  in 
wages  among  less  educated  workers. 

In  addition  to  low  income,  high  debts  are 
a  primary  reason  households  cannot  afford  to 
purchase  a  home.  According  to  a  1993 
Census  Bureau  report,  nearly  53  percent  of 
renter  families  have  both  insufficient  income 
and  excessive  debt  problems  that  may  cause 
difficulty  in  financing  a  home  purchase.^ 
High  debt-to-income  ratios  frequently  make 
potential  borrowers  ineligible  for  mortgages 


based  on  the  underwriting  criteria 
established  in  the  conventional  mortgage 
market. 

An  additional  barrier  to  homeownership  is 
the  fear  and  uncertainty  about  the  buying 
process  and  the  risks  of  ownership.  A  study 
using  focus  groups  with  renters  found  that 
even  among  those  whose  financial  status 
would  make  them  capable  of 
homeownership,  many  feel  that  the  buying 
process  was  insurmountable  because  they 
feared  rejection  by  the  lender  or  being  taken 
advantage  of.>°  Also,  many  fear  the 
obligations  of  ownership,  because  of  the 
concerns  about  the  risk  of  future 
deterioration  of  the  house  or  the 
neighborhood. 

Finally,  discrimination  in  mortgage 
lending  continues  to  be  a  barrier  to 
homeownership.  Disparities  in  treatment 
between  borrowers  of  different  races  and 
neighborhoods  of  different  racial  makeup 
have  been  well  documented.  These 
disparities  are  discussed  in  the  next  section. 

2.  Disparities  in  Mortgage  Financing 

Disparities  Between  Borrowers  of  Different 
Races.  Research  based  on  Home  Mortgage 
Disclosure  Act  (HMDA)  data  suggests 
pervasive  and  widespread  disparities  in 
mortgage  lending  across  the  Nation.  For 
1997,  the  denial  rate  for  white  mortgage 
applicants  was  10.2  percent,  while  23.3 
percent  of  African- American  and  18.8 
percent  of  Hispanic  applicants  were  denied. 
Even  after  controlling  for  income,  the 
Afi-ican- American  denial  rate  was 
approximately  twice  that  of  white  applicants. 
A  major  study  by  researchers  at  the  Federal 
Reserve  Bank  of  Boston  found  that  mortgage 
denial  rates  remained  substantially  higher  for 
minorities  in  1991-93,  even  after  controlling 
for  indicators  of  credit  risk."  African- 
American  and  Hispanic  applicants  in  Boston 
with  the  same  borrower  and  property 
characteristics  as  white  applicants  had  a  17 
percent  denial  rate,  compared  with  the  11 
percent  denial  rate  experienced  by  whites.  A 
subsequent  study  conducted  at  the  Federal 
Reserve  Bank  of  Chicago  reports  similar 
findings. ^^ 

Several  possible  explanations  for  these 
lending  disparities  have  been  suggested.  The 
studies  by  the  Boston  and  Chicago  Federal 
Reserve  Banks  found  that  racial  disparities 
cannot  be  explained  by  reported  differences 
in  creditworthiness.  In  other  words, 
minorities  are  more  likely  to  be  denied  than 
whites  with  similar  credit  characteristics. 


'  Michelle  J.  White,  and  Richard  K.  Green. 
"Measuring  the  Benefits  of  Homeowning:  Effects  on 
Children,"  Journal  of  Urban  Economics.  41  (May 
1997),  pp.  441-61. 

8  Joint  Center  for  Housing  Studies  of  Harvard 
University.  State  of  the  Nation's  Housing  1998 
(1998). 

8  Howard  Savage  and  Peter  Fronczek,  Who  Can 
Afford  to  Buy  A  House  in  1991?,  U.S.  Bureau  of  the 
Census.  Current  Housing  Reports  H121/93-3,  (July 
1993),  p.  ix. 


>o  Donald  S.  Bradley  and  Peter  Zom.  "Fear  of 
Homebuying:  Why  Financially  Able  Households 
May  Avoid  Ownership."  Secondary  Mortgage 
Marlcets  (1996). 

'■  Munnell,  Alicia  H..  Geoffrey  M.  B.  Tootell, 
Lynn  E.  Browne,  and  James  McEneaney,  "Mortgage 
Lending  in  Boston:  Interpreting  HMDA  Data," 
American  Economic  Review.  86  (March  1996). 

>  2  William  C.  Hunter.  "The  Cultural  Affinity 
Hypothesis  and  Mortgage  Lending  Decisions."  WP- 
95-8,  Federal  Reserve  Bank  of  Chicago.  (1995).  In 
addition,  a  study  undertaken  for  HUD  also  found 
higher  denial  rates  among  FHA  borrowers  for 
minorities  after  controlling  for  credit  risk.  See  Ann 
B.  Schnare  and  Stuart  A.  Gabriel.  "The  Role  of  FHA 
in  the  Provision  of  Credit  to  Minorities,"  ICF 
Incorporated,  Prepared  for  the  U.S.  Department  of 
Housing  and  Urban  Development.  (April  25.  1994). 


which  suggests  lender  discrimination.  In 
addition,  loan  officers,  who  may  believe  that 
race  is  correlated  with  credit  risk,  may  use 
race  as  a  screening  device  to  save  time,  rather 
than  devote  effort  to  distinguishing  the 
creditworthiness  of  the  individual 
applicant."  This  violates  the  Fair  Housing 
Act. 

Underwriting  Rigidities.  Underwriting 
rigidities  may  fail  to  accommodate 
creditworthy  low-income  or  minority 
applicants.  For  example,  under  traditional 
underwriting  procedures,  applicants  who 
have  conscientiously  paid  rent  and  utility 
bills  on  time  but  have  never  used  consumer 
credit  would  be  penalized  for  having  no 
credit  record.  Applicants  who  have  remained 
steadily  employed,  but  have  changed  jobs 
firequently,  would  also  be  penalized.  Over  the 
past  few  years,  lenders,  private  mortgage 
insurers,  and  the  GSEs  have  adjusted  their 
underwriting  guidelines  to  take  into  account 
these  special  circumstances  of  lower-income 
families.  Many  of  the  changes  recently 
undertaken  by  the  industry  to  expand 
homeownership  have  focused  on  finding 
alternative  underMxiting  guidelines  to 
establish  creditworthiness  that  do  not 
disadvantage  creditworthy  minority  or  low- 
income  applicants. 

However,  because  of  the  enhanced  roles  of 
credit  scoring  and  automated  underwriting  in 
the  mortgage  origination  process,  it  is  unclear 
to  what  degree  the  reduced  rigidity  in 
industry  standards  will  benefit  borrowers 
who  have  been  adversely  impacted  by  the 
traditional  guidelines.  Some  industry 
observers  have  expressed  a  concern  that  the 
greater  flexibility  in  the  industry's  written 
underwriting  guidelines  may  not  be  reflected 
in  the  numerical  credit  and  mortgage  scores 
which  play  a  major  role  in  the  automated 
underwriting  systems  that  the  GSEs  and 
others  have  developed.  Thus  lower-income 
and  particularly  minority  loan  applicants, 
who  often  have  lower  credit  scores  than  other 
applicants,  may  be  dependent  on  the 
willingness  of  lenders  to  take  the  time  to  look 
beyond  such  credit  scores  and  consider  any 
appropriate  "mitigating  factors,"  such  as  the 
timely  payment  of  their  bills,  in  the 
underwriting  process.  For  example,  there  is 
a  concern  in  the  industr>'  that  a  "FICO"  score 
less  than  620  means  an  automatic  rejection 
of  a  loan  application  without  further 
consideration  of  any  such  factors.'*  This 
could  disproportionately  affect  minority 
applicants.  More  information  on  the 
distribution  of  credit  scores  and  on  the 


>'  See  Charles  W.  Calomens,  Charles  M.  Kahn  and 
Stanley  D.  Longhofer.  "Housing  Finance 
Intervention  and  Private  Incentives:  Helping 
Minorities  and  the  Poor,"  Journal  of  Money,  Credit 
and  Banking.  26  (August  1994).  pp.  634-74.  for 
more  discussion  of  this  phenomenon,  which  is 
called  "statistical  discrimination." 

'*The  FICO  score,  developed  by  Fair,  Isaac  and 
Company,  is  summary  index  of  an  individual's 
credit  history.  The  FICO  score  is  based  on  elements 
from  the  applicant's  credit  report,  such  as  number 
of  delinquencies  in  the  past  year,  number  of  trade 
lines,  and  the  amount  owed  on  trade  lines  as 
compared  to  the  available  maximum  credit  limits. 
The  FICO  score  is  said  to  reflect  the  credit  risk  of 
the  applicant  and  a  score  of  620  is  often  cited  as 
a  threshold  between  being  an  acceptable  and  an 
unacceptable  credit  risk. 
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The  Study  reveals  that  in  1995,  5.3  million 
households  had  "worst  case"  housing  needs, 
defined  as  housing  costs  greater  than  50 
percent  of  household  income  or  severely 
inadequate  housing  among  unassisted 
households.  A  preliminary  HUD  analysis  of 
1997  AHS  data  indicates  that  worst  case 
needs  have  remained  at  or  near  this  level.'* 

a.  Problems  Faced  by  Owners 

Of  the  63.5  million  owner  households  in 
1995,  4.9  million  (8  percent)  confronted  a 
severe  cost  burden  and  another  8.1  million 
(13  percent)  faced  a  moderate  cost  burden. 
There  were  1.2  million  households  with 
severe  physical  problems  and  0.9  million 
which  were  overcrowded.  The  report  found 
that  25  percent  of  American  homeowners 
faced  at  least  one  severe  or  moderate 
problem. 

Not  surprisingly,  problems  were  most 
common  among  very  low-income  owners.'^ 
Nearly  a  third  of  these  households  faced  a 
severe  cost  burden,  and  an  additional  22 
percent  faced  a  moderate  cost  burden.  And 
nearly  10  percent  of  these  families  lived  in 
severely  or  moderately  inadequate  housing, 
while  3  percent  faced  overcrowding.  Only  40 
percent  of  very  low-income  owners  reported 
no  problems. 

Over  time  the  percentage  of  owners  faced 
with  severe  or  moderate  physical  problems 
has  decreased,  as  has  the  portion  living  in 
overcrowded  conditions.  However, 
affordability  problems  have  grown — the 
shares  facing  severe  (moderate)  cost  burdens 
were  only  3  percent  (5  percent)  in  1978,  but 
rose  to  5  percent  (11  percent)  in  1989  and  8 
percent  (13  percent)  in  1995.  The  increase  in 
affordability  problems  apparently  reflects  a 
rise  in  mortgage  debt  in  the  late  1980s  and 
early  1990s,  from  21  percent  of  homeowners' 
equity  in  1983  to  36  percent  in  1995.2°  ^g  g 
result  of  the  increased  incidence  of  severe 
and  moderate  cost  burdens,  the  share  of 
owners  reporting  no  problems  fell  from  84 
percent  in  1978  to  78  percent  in  1989  and  75 
percent  in  1995. 

b.  Problems  Faced  by  Renters 

Problems  of  all  three  types  listed  above  are 
more  common  among  renters  than  among 
homeowners.  In  1995  there  were  6.2  million 
renter  households  (18  percent  of  all  renters) 
who  paid  more  than  50  percent  of  their 
income  for  rent.^'  Another  8  million  faced  a 
moderate  rent  burden,  thus  in  total  40 


"  U.S.  Department  of  Housing  and  Urban 
Development.  Waiting  in  Vain:  Update  on 
America's  Rental  Housing  Crisis.  (March,  1999), 
section  I. 

''Very  low-income  households  are  defined  in  the 
report  as  those  whose  income,  adjusted  for  family 
size,  is  less  than  50  percent  of  area  median  income. 
This  differs  from  the  definition  adopted  by 
Congress  in  the  GSE  Act  of  1992,  which  uses  a 
cutoff  of  60  percent  and  which  does  not  adjust 
income  for  family  size  for  owner-occupied  dwelling 
units. 

20  Edward  N.  Wolff,  "Recent  Trends  in  the  Size 
Distribution  of  Household  Wealth,"  The  Journal  of 
Economic  Perspectives.  12(3),  (Summer  1998),  p. 
137. 

2'  Rent  is  measured  in  this  report  as  gross  rent, 
defined  as  contract  rent  plus  the  cost  of  any  utilities 
which  are  not  included  in  contract  rent. 


percent  of  renters  paid  more  than  30  percent 
of  their  income  for  rent. 

Among  very  low-income  renters,  70 
percent  faced  an  affordability  problem, 
including  41  percent  who  paid  more  than 
half  of  their  income  in  rent.  More  than  one- 
third  of  renters  with  incomes  between  51 
percent  and  80  percent  of  area  median  family 
income  also  paid  more  than  30  percent  of 
their  income  for  rent. 

Affordability  problems  have  increased  over 
time  among  renters.  The  shares  of  renters 
with  severe  (moderate)  rent  burdens  rose 
from  14  percent  (18  percent)  in  1978  to  15 
percent  (21  percent)  in  1989  and  18  percent 
(22  percent)  in  1995. 

The  share  of  families  living  in  inadequate 
housing  in  1995  was  higher  for  renters  (9 
percent)  than  for  owners  (5  percent),  as  was 
the  share  living  in  overcrowded  housing  (5 
percent  for  renters,  but  only  1  percent  for 
owners).  Crowding  and  inadequate  housing 
were  more  common  among  lower-income 
renters,  but  among  even  the  lowest  income 
group,  affordability  was  the  dominant 
problem.  The  prevalence  of  inadequate  and 
crowded  rental  housing  has  diminished  over 
time,  while  affordability  problems  have 
grown. 

Other  problems  faced  by  renters  discussed 
in  the  "Worst  Cases"  report  include  the  loss 
between  1993  and  1995  of  900,000  rental 
units  affordable  to  very  low-income  families, 
the  increase  in  "worst  case  needs"  among 
working  families  between  1991  and  1995, 
and  the  shortage  of  units  affordable  to  very 
low-income  households  (especially  in  the 
West). 

The  "Worst  Cases"  report  presented 
analysis  of  20-year  trends  in  affordable 
housing  units  up  through  1995,  showing  a 
steady  decline  in  the  number  of  such  units. 
A  recently-released  HUD  analysis  of  housing 
vacancy  survey  data  reveals  that  this  trend 
has  continued  since  1995,  and  that  in  the  two 
years  from  1996  to  1998  the  number  of  units 
that  rent  for  less  than  $300  (inflation- 
adjusted)  declined  by  19  percent. ^^  The  same 
study  reports  the  median  asking  rent  for  new 
rental  units  as  $726,  or  beyond  the  affordable 
range. 

HUD's  recent  study  on  market  trends 
includes  also  an  analysis  of  trends  in  the 
Consumer  Price  Index  from  1996  to  1998.^^ 
During  this  two-year  period  the  price  index 
for  all  items  grew  by  3.9  percent,  but  the 
price  index  for  residential  rent  rose  6.2 
percent.  The  same  report  also  cites  Bureau  of 
Labor  Statistics  data  showing  that  rents 
slightly  outpaced  income  between  1995  and 
1997  for  the  20  percent  of  U.S.  households 
with  the  lowest  incomes.  The  report 
concludes  that  low-income  renters  are 
continuing  to  face  an  affordability  crisis, 

4.  Other  National  Housing  Needs 

In  addition  to  the  broad  housing  needs 
discussed  above,  there  are  additional  needs 
confronting  specific  sectors  of  the  housing 
and  mortgage  markets.  This  section  presents 
a  brief  discussion  of  three  such  areas  and  the 
roles  that  the  GSEs  play  or  might  play  in 
addressing  the  needs  in  these  areas.  Other 


22  "Waiting  in  Vain"  (cited  above),  section  111.2. 
23/fcjd.,  section  III.  1. 
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needs  are  discussed  throughout  these 
appendices. 

a.  Single-family  Rental  Housing 

The  1995  American  Housing  Survey  (AHS) 
reported  that  43  percent  of  all  rental  housing 
units  are  located  in  "multifamily" 
properties — i.e.,  properties  that  contain  5  or 
more  rental  units.  The  bulk  (57  percent)  of 
rental  units  are  found  in  the  "mom  and  pop 
shops"  of  the  rental  market — "single-family" 
rental  properties,  containing  1—4  units.  These 
small  properties  are  largely  individually- 
owned  and  managed,  and  in  many  cases  the 
owner-managers  live  in  one  of  the  units  Ln 
the  property.  They  include  many  properties 
in  older  cities,  such  as  the  duplexes  in 
Baltimore  and  the  triple-deckers  in  Boston.  A 
number  of  these  single-family  rental 
properties  are  in  need  of  financing  for 
rehabilitation,  discussed  in  the  next 
subsection. 

Single-family  rental  units  play  an 
especially  important  role  in  lower-income 
housing.  The  1995  AHS  found  that  57 
percent  of  such  imits  were  affordable  to  very 
low-income  families — exceeding  the 
corresponding  share  of  49  percent  for 
multifamily  units.  These  units  also  play  a 
significant  role  in  the  GSEs'  performance  on 
the  housing  goals,  since  34  percent  of  the 
single-family  rental  units  financed  by  the 
GSEs  Ln  1997  were  affordable  to  very  low- 
income  families. 

There  is  not,  however,  a  strong  secondary 
market  for  single-family  rental  mortgages. 
While  single-family  rental  properties 
comprise  a  large  segment  of  the  rental  stock 
for  lower-income  families,  they  make  up  a 
small  portion  of  the  GSEs'  business.  In  1997 
the  GSEs  purchased  $11.6  billion  in 
mortgages  for  such  properties,  but  this 
represented  only  4  percent  of  the  total  dollar 
volume  of  each  enterprise's  1997  business 
and  only  7  percent  of  total  single-family  units 
financed  by  each  GSE.  With  regard  to  their 
credit  market  share,  HUD  estimates  that  the 
GSEs  have  financed  only  about  13  percent  of 
all  single-family  rental  units  that  received 
financing  in  1997,  well  below  the  GSEs' 
estimated  market  share  of  49  percent  for 
single-family  owner  properties. 

Given  the  large  size  of  this  market,  the  high 
percentage  of  these  units  which  qualify  for 
the  GSEs'  housing  goals,  and  the  weeikness  of 
the  secondary  market  for  mortgages  on  these 
properties,  an  enhanced  presence  by  Fannie 
Mae  and  Freddie  Mac  in  the  single-family 
rental  mortgage  market  would  seem 
warranted. 2* 

b.  Rehabilitation  Problems  of  Older  Areas 

A  major  problem  facing  lower-income 
households  is  that  low-cost  housing  units 
continue  to  disappear  from  the  existing 
housing  stock.  Older  properties  are  in  need 
of  upgrading  and  rehabilitation.  These  aging 
properties  are  concentrated  in  central  cities 
and  older  inner  suburbs,  and  they  include 


not  only  detached  single-family  homes,  but 
also  small  multifamily  properties  that  have 
begun  to  deteriorate. 

The  ability  of  the  nation  to  maintain  the 
quality  and  availability  of  the  existing 
affordable  housing  stock  and  to  stabilize  the 
neighborhoods  where  it  is  found  dep>ends  on 
an  adequate  supply  of  credit  to  rehabilitate 
and  repair  older  units.  But  obtaining  the 
funds  to  fix  up  older  properties  can  be 
difficult.  The  owners  of  small  rental 
properties  in  need  of  rehabilitation  may  be 
unsophisticated  in  obtaining  financing.  The 
properties  are  often  occupied,  and  this  can 
complicate  the  rehabilitation  process. 
Lenders  may  be  reluctant  to  extend  credit 
because  of  a  sometimes-inaccurate 
perception  of  high  credit  risk  involved  in 
such  loans. 

The  GSEs  and  other  market  participants 
have  recently  begun  to  pay  more  attention  to 
these  needs  for  financing  of  affordable  rental 
housing  rehabilitation.**  However,  extra 
effort  is  required,  due  to  the  complexities  of 
rehabilitation  financing,  as  there  is  still  a 
need  to  do  more. 

c.  Small  Multifamily  Properties 

There  is  evidence  that  small  multifamily 
properties  with  5—50  units  have  been 
adversely  affected  by  differentials  in  the  cost 
of  mortgage  financing  relative  to  larger 
properties.*^  While  mortgage  loans  can 
generally  be  obtained  for  most  properties,  the 
financing  that  is  available  is  relatively 
expensive,  with  interest  rates  as  much  as  150 
basis  points  higher  than  those  on  standard 
multifamily  loans.  Loan  products  are 
characterized  by  shorter  terms  and  adjustable 
interest  rates.  Borrowers  typically  incur  costs 
for  origination  and  placement  fees, 
environmental  reviews,  architectural 
certifications  (on  new  construction  or 
substantial  rehabilitation  projects), 
inspections,  attorney  opinions  and 
certifications,  credit  reviews,  appraisals,  and 
market  surveys.*^  Because  of  a  large  fixed 
element,  these  costs  are  usually  not  scaled 
according  to  the  mortgage  loan  amount  or 
number  of  dwelling  units  in  a  property  and 


2<  A  4etailed  discussion  of  the  GSE's  activities  in 
this  area  is  contained  in  Theresa  R.  Diventi,  The 
GSE's  Purchases  of  Single-Family  Rental  Property 
Mortgages.  Housing  Finance  Working  Paper  No._ 
HF-004,  Office  of  Policy  Development  and 
Research,  Department  of  Housing  and  Urban 
Development,  (March  1998). 


^^  One  program  that  shows  promise  is  Fannie 
Mae's  HomeStyle  Home  IMprovement  Mortgage 
Loan  Product.  Under  this  program,  Fannie  Mae  will 
purchase  mortgages  that  finance  the  purchase  and 
rehabilitation  of  1-  to  4-unit  properties  in  "as-is" 
condition.  The  mortgage  amount  is  limited  to  90 
percent  of  the  appraised  "as  completed"  value,  with 
the  rehab  amount  not  to  exceed  50  percent  of  this 
value. 

^*See  Drew  Schneider  and  James  FoUain.  "A 
New  Initiative  in  the  Federal  Housing 
Administration's  Office  of  Multifamily  Housing 
Programs:  An  Assessment  of  Small  Projects 
Processing,"  Cityscape:  A  Journal  of  Policy 
Development  and  Fesearch  4(1],  (1998),  pp.  43-58; 
and  William  Segal  and  Christopher  Herbert, 
Segmentation  of  the  Multifamily  Mortgage  Market: 
The  Case  of  Small  Properties,  paper  presented  to 
annual  meetings  of  the  American  Real  Estate  and 
Urban  Economics  Association.  (January  2000). 

2^  These  costs  have  been  esUmated  at  $30,000  for 
a  typical  transaction.  Presentation  by  Jeff  Stem, 
Vice  President,  Enterprise  Mortgage  Investments, 
HUD  GSE  Working  Group,  July  23, 1998.  The  most 
comprehensive  account  of  the  multifamily  housing 
finance  system  as  it  relates  to  small  properties  is 
contained  in  Schneider  and  FoUain  (see  above 
reference). 


consequently  are  often  prohibitively  high  on 
smaller  projects. 

d.  Other  Needs 

Further  discussions  of  other  housing  needs 
and  mortgage  market  problems  are  provided 
in  the  following  sections  on  economic, 
housing,  and  demographic  conditions.  In  the 
single-family  area,  for  example,  an  important 
trend  has  beten  the  growth  of  the  subprime 
market  and  the  GSEs'  participation  in  the  A- 
minus  portion  of  that  market.  Manufactured 
housing  finance  and  rural  housing  finance 
are  areas  that  could  be  served  more 
efficiently  with  an  enhanced  secondary 
market  presence.  In  the  multifamily  area, 
properties  in  need  of  rehabilitation  represent 
a  market  segment  where  financing  has 
sometimes  been  difficult.  Other  housing 
needs  and  mortgage  market  problems  are  also 
discussed. 

C.  Factor  2:  Economic,  Housing,  and 
Demographic  Conditions:  Single-Family 
Mortgage  Market 

This  section  discusses  economic,  housing, 
and  demographic  conditions  that  affect  the 
single-family  mortgage  market.  After  a  review 
of  housing  trends  and  imderlying 
demographic  conditiotis  that  influence 
homeownership,  the  discussion  focuses  on 
specific  issues  related  to  the  single-family 
owner  mortgage  market.  This  subsection 
includes  descriptions  of  recent  market 
interest  rate  trends,  bomebuyer 
characteristics,  and  the  state  of  affordable 
lending.  Section  D  follows  with  a  discussion 
of  the  economic,  housing,  and  demographic 
conditions  affecting  the  multifamily  mortgage 
market. 

I.  Recent  Trends  in  the  Housing  Market 

Solid  economic  growth,  low  interest  rates, 
price  stability,  and  the  lowest  unemployment 
rate  since  1969  combined  to  make  1998  a 
very  strong  year  for  the  housing  market.  The 
employment-population  ratio  reached  a 
record  64.1  percent  last  year,  and  a  broad 
measure  of  labor  market  distress,  combining 
the  niunber  of  unemployed  and  the  duration 
of  unemployment,  was  down  by  47  percent 
from  its  1992  peak.**  Rising  real  wages,  a 
strong  stock  market,  and  higher  home  prices 
all  contributed  to  a  continuation  of  the  rise 
in  net  household  worth,  following  an 
estimated  S4  trillion  gain  in  1997, 
contributing  to  the  strong  demand  for 
housing.  *« 

Homeownership  Rate.  In  1980,  65.6 
percent  of  Americans  owned  their  own 
home,  but  due  to  the  unsettled  economic 
conditions  of  the.l980s,  this  share  fell  to  63.8 
percent  by  1989.  Major  gains  in  ownership 
have  occurred  over  the  last  few  years,  with 
the  homeownership  rate  reaching  a  record 
level  of  66.3  percent  in  1998,  when  the 
number  of  households  owning  their  own 
home  was  9  million  greater  than  in  1989. 


"This  measure  is  discussed  in  Paul  B. 
Manchester,  "A  New  Measure  of  Latx)r  Market 
Distress,"  Challenge.  (November/December  1982). 

29  Office  of  Federal  Housing  Enterprise  Oversight. 
1998  Beport  to  Congress.  (June  1998).  p.  28. 
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existing  single-family  home  sales  are 
expected  to  average  4.4  million  units.  In 
addition  to  existing  home  sales,  housing 
starts  are  expected  to  average  1.5  million 
units  over  the  same  period.  Housing  should 
remain  affordable,  as  indicated  by  out-of- 
pocket  costs  as  a  share  of  disposable  income, 
which  is  expected  to  continue  its  downward 
trend  through  2003,  dipping  below  25 
percent.  According  to  Standard  &  Poor's/DRI, 
mortgage  interest  rates  are  expected  to 
average  7.1  percent  over  the  next  four  years 
for  a  30-year  fixed  rate  mortgage. 

The  Congressional  Budget  Office  (CBO) " 
projects  that  real  Gross  Domestic  Product 
will  grow  at  an  average  rate  of  2.4  percent 
through  2003,  down  somewhat  from  the 
expected  4.0  percent  growth  rate  during 
1999.  The  ten-year  Treasury  rate  is  projected 
to  average  5.6  percent  between  2000  and 
2003.  Inflation,  as  measured  by  the  Consumer 
Price  Index  (CPI)  is  projected  to  remain 
modest  during  the  same  period,  averaging  2.5 
percent.  The  unemployment  rate  is  expected 
to  remain  low  over  the  next  four  years, 
ranging  between  4.6  and  5.1  percent.  CBO 
expects  housing  starts  to  average  1.6  million 
units  between  2000  and  2003,  slightly  off  the 
1999  level. 

Certain  risks  exist,  however,  which  could 
undermine  the  well-being  of  the  economy. 
The  probability  of  a  recession  still  exists  for 
the  next  couple  of  years.  Under  a  pessimistic 
scenario  (10  percent  probability).  Standard  & 
Poor's  DRI  predicts  that  housing  starts  could 
fall  during  2000,  but  by  the  end  of  the  year, 
the  economy  would  be  well  on  its  way  to 
recovery  with  housing  starts  increasing 
steadily.^"  An  alternate  scenario  has  a 
recession  arriving  in  2002  (which  DRI 
predicts  with  a  probability  of  30  percent). 
Under  this  scenario,  housing  starts  would 
fall,  but  rebound  strongly,  along  with  the 
economy,  in  2003. ^^ 

2.  Underlying  Demographic  Conditions 

Over  the  next  20  years,  the  U.S.  population 
is  expected  to  grow  by  an  average  of  2.4 
million  per  year.  This  will  likely  result  in  1.1 
to  1.2  million  new  households  per  year, 
creating  a  continuing  need  for  additional 
housing.^**  This  section  discusses  important 
demographic  trends  behind  these  overall 
numbers  that  will  likely  affect  housing 
demand  in  the  future,  'these  demographic 
forces  include  the  baby-boom,  baby-bust  and 
echo  baby-boom  cycles;  immigration  trends; 
"trade-up  buyers;"  non-traditional  and  single 
households;  and  the  growing  income 
inequality  between  people  with  different 
levels  of  education. 

As  explained  below,  the  role  of  traditional 
first-time  homebuyers,  25-to-34  year-old 


forecasts  are  obtained  from  Standard  &  Poor's  DRI, 
The  U.S.  Economy.  (September  1999),  pp.  53-5. 

"  Real  GDP,  unemployment,  inflation,  and 
treasury  note  interest  rate  projects  are  obtained  for 
fiscal  years  2000-2009  from  The  Economic  and 
Budget  Outlook:  An  Update,  Washington  DC: 
Congressional  Budget  Office.  (July  1, 1999). 

•'*  Standard  &  Poor's  DRI,  The  U.S.  Economy. 
(September  1999),  p.  54. 

"  Standard  &  Poor's  DRI.  The  U.S.  Economy. 
(September  1999),  p.  54. 

3*  National  Association  of  Realtors.  Housing 
Market  Will  Change  in  New  Millennium  as 
Population  Shifts.  (November  7,  1998). 


married  couples,  in  the  housing  market  will 
be  smaller  in  the  next  decade  due  to  the 
aging  of  the  baby-boom  population.  However, 
growing  demand  from  immigrants  and  non- 
traditional  homebuyers  will  likely  fill  in  the 
void.  The  echo  baby-boom  (that  is,  children 
of  the  baby-boomers)  will  also  add  to  housing 
demand  later  in  the  next  decade.  Finally,  the 
growing  income  inequality  between  people 
with  and  without  a  post-secondary  education 
will  continue  to  affect  the  housing  market. 

The  Baby-Boom  Effect,  The  demand  for 
housing  during  the  1980s  and  1990s  was 
driven,  in  large  part,  by  the  coming  of 
homebuying  age  of  the  baby-boom 
generation,  those  bom  between  1945  and 
1964.  Homeownership  rates  for  the  oldest  of 
the  baby-boom  generation,  those  bom  in  the 
1940s,  rival  those  of  the  generation  bom  in 
the  1930s.  Due  to  significant  house  price 
appreciation  in  the  late-1970s  and  1980s, 
older  baby-boomers  have  seen  significant 
gains  in  their  home  equity  and  subsequently 
have  been  able  to  afford  larger,  more 
expensive  homes.  Circumstances  were  not  so 
favorable  for  the  middle  baby-boomers. 
Housing  was  not  very  affordable  during  the 
1980s,  their  peak  homebuying  age  period.  As 
a  result,  the  homeownership  rate,  as  well  as 
wealth  accumulation,  for  the  group  of  people 
bom  in  the  1950s  lags  that  of  the  generations 
before  them.^^ 

As  the  youngest  of  the  baby-boomers,  those 
bom  in  the  1960s,  reached  their  peak 
homebuying  years  in  the  1990s,  housing 
became  more  affordable.  While  this  cohort 
has  achieved  a  homeownership  rate  equal  to 
the  middle  baby-boomers,  they  live  in  larger, 
more  expensive  homes.  As  the  baby-boom 
generation  ages,  demand  for  housing  from 
this  group  is  expected  to  wind  down. 3* 

The  baby  boom  generation  was  followed  by 
the  baby  bust  generation,  from  1965  through 
1977.  Since  this  population  cohort  is  smaller 
than  that  of  the  baby  boom  generation,  it  is 
expected  to  lead  to  reduced  housing  demand 
during  the  next  decade,  though,  as  discussed 
below,  other  factors  have  kept  the  housing 
market  very  strong  in  the  1990s.  However, 
the  echo  baby-boom  generation  (the  children 
of  the  baby-boomers,  who  were  bom  after 
1977),  while  smaller  than  the  baby-boom 
generation,  will  reach  peak  homebuying  age 
later  in  the  first  decade  of  the  new 
millennium,  softening  the  blow  somewhat. ^^ 

Immigrant  Homebuyers,  Past,  present,  and 
future  immigration  will  also  help  keep 
homeownership  growth  at  a  respectable 
level.  During  the  1980s,  6  million  legal 
immigrants  entered  the  United  States, 
compared  with  4.2  million  during  the  1970s 
and  3.2  million  during  the  1960s.'«o  As  a 
result,  the  foreign-bom  population  of  the 
United  States  doubled  from  9.6  million  in 
1970  to  19.8  million  in  1990,  and  is  expected 


"  Joint  Center  for  Housing  Studies  of  Harvard 
University.  State  of  the  Nation's  Housing  1998, 
(1998),  p.  14. 

^«  Joint  Center  for  Housing  Studies  of  Harvard 
University.  (1998),  p.  15. 

'"  National  Association  of  Realtors.  Housing 
Market  Will  Change  in  New  Millennium  As 
Population  Shifts.  (November  7,  1998). 

■"' Joint  Center  for  Housing  Studies  of  Harvard 
University.  (1998). 
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to  reach  31  million  by  2010.*'  While 
immigrants  tend  to  rent  their  first  homes 
upon  arriving  in  the  United  States, 
homeownership  rates  are  substantially  higher 
among  those  that  have  lived  here  for  at  least 
6  years.  In  1996,  the  homeownership  rate  for 
recent  immigrants  was  14.7  percent  while  it 
was  67.4  percent  for  native-bom  households. 
For  foreign-born  naturalized  citizens,  the 
homeownership  rate  after  six  years  was  a 
remarkable  66.9  percent.*^ 

Immigration  is  projected  to  add  even  more 
new  Americans  in  the  1990s,  which  will  help 
offset  declines  in  ihe  demand  for  housing 
caused  by  the  aging  of  the  baby-boom 
generation.  While  it  is  projected  that 
immigrants  will  account  for  less  than  four 
percent  of  all  households  in  2010,  without 
the  increase  in  the  number  of  immigrants, 
household  growth  would  be  25  percent  lower 
over  the  next  15  years.  As  a  result  of  the 
continued  influx  of  immigrants  and  the  aging 
of  the  domestic  population,  household        ^. 
growth  over  the  next  decade  should  remain 
at  or  near  its  current  pace  of  1.1-1.2  million 
new  households  per  year,  even  though 
population  growth  is  slowing.  If  this  high 
rate  of  foreign  immigration  continues,  it  is 
possible  that  first-time  homebuyers  will 
make  up  as  much  as  half  of  the  home 
purchasing  market  over  the  next  several 
years.*3 

Past  and  future  immigration  will  lead  to 
increasing  racial  and  ethnic  diversity, 
especially  among  the  young  adult 
population.  As  immigrant  minorities  account 
for  a  growing  share  of  first-time  homebuyers 
in  many  markets,  HUD  and  others  will  have 
to  intensify  their  focus  on  removing 
discrimination  from  the  housing  and 
mortgage  finance  systems.  The  need  to  meet 
nontraditional  credit  needs,  respond  to 
diverse  housing  preferences,  and  overcome 
the  information  barriers  that  many 
immigrants  face  will  take  on  added 
importance. 

Trade-up  Buyers.  The  fastest  growing 
demographic  group  in  the  early  part  of  the 
next  millennium  will  be  45-  to  65-year  olds. 
This  will  translate  into  a  strong  demand  for 
upscale  housing  and  second  homes.  The 
greater  equity  resulting  from  recent  increases 
in  home  prices  should  also  lead  to  a  larger 
role  for  "trade-up  buyers"  in  the  housing 
market  during  the  next  10  to  15  years. 

Nontraditional  and  Single  Homebuyers. 
While  overall  growth  in  new  households  has 
slowed  dowm,  nontraditional  households 
have  become  more  important  in  the 
homebuyer  market.  With  later  marriages  and 
more  divorces,  single-person  and  single- 
parent  households  have  increased  rapidly. 
First-time  buyers  include  a  record  number  of 
never-married  single  households,  although 
their  ownership  rates  still  lag  those  of 


■"  John  R.  Pitkin  and  Patrick  A.  Simmons.  "The 
Foreign-Bom  Population  to  2010:  A  Prospective 
Analysis  by  Country  of  Birth,  Age,  and  Ehiration  of 
U.S.  Residence,"  Journal  of  Housing  Research.  7(1) 
(1996),  pp.  1-31. 

*^  Fred  Flick  and  Kate  Anderson.  "Future  of 
Housing  Demand:  Special  Markets,"  Real  Estate 
Outlook.  (1998),  p.  6. 

"  Mark  A.  Calabria.  "The  Changing  Picture  of 
Homebuyers,"  Real  Estate  Outlook.  (May  1999),  p. 
10. 


married  couple  households.  According  to  the 
Chicago  Title  and  Trust's  Home  Buyers 
Surveys,  the  share  of  first-time  homebuyers 
who  were  never-married  singles  rose  from  21 
percent  in  1991  to  37  percent  in  1996,  and 
to  a  record  43  percent  in  1997.  The  shares  for 
divorced/separated  and  widowed  first-time 
homebuyers  have  stayed  constant  over  the 
period,  at  eight  percent  emd  one  percent, 
respectively.**  The  National  Association  of 
Realtors  reports  that  "single  individuals, 
unmarried  couples  and  minorities  are 
entering  the  market  as  first-time  buyers  in 
record  numbers."  **  With  the  increase  in 
single  person  households,  it  is  expected  that 
there  will  be  a  greater  need  for  apartments, 
condominiums  and  townhomes. 

Due  to  weak  house  price  appreciation, 
traditional  "trade-up  buyers"  stayed  out  of 
the  meirket  during  the  early  1990s.  Their 
absence  may  explain,  in  part,  the  large 
representation  of  nontraditional  homebuyers 
during  that  period.  Single-parent  households 
are  also  expected  to  decline  as  the  baby-boom 
generation  ages  out  of  the  childbearing  years. 
For  these  reasons,  nontraditional  homebuyers 
may  account  for  a  smaller  share  of  the 
housing  market  in  the  future. 

Growing  Income  Inequality.  The  Census 
Bureau  recently  reported  that  the  top  5 
percent  of  American  households  received 
21.7  percent  of  aggregate  household  income 
in  1997,  up  sharply  from  16.1  percent  in 
1977.  The  share  accruing  to  the  lowest  80 
percent  of  households  fell  accordingly,  from 
56.5  percent  in  1977  to  50.7  percent  in  1997. 
The  share  of  aggregate  income  accruing  to 
households  between  the  80th  and  95th 
percentiles  of  the  income  distribution  was 
virtually  unchanged  over  this  period.*^ 

The  increase  in  income  inequaJity  over  the 
past  two  decades  has  been  especially 
significant  between  those  with  and  those 
without  post-secondary  education.  The 
Census  Bureau  reports  that  by  1997,  the 
mean  income  of  householders  with  a  high 
school  education  (or  less)  was  less  than  half 
that  for  householders  with  a  bachelor's 
degree  (or  more).  According  to  the  Joint 
Center  for  Housing  Studies,  inflation- 
adjusted  median  earnings  of  men  aged  25  to 
34  with  only  a  high-school  education 
decreased  by  14  percent  between  1989  and 
1995.*^  So,  while  homeownership  is  highly 
affordable,  this  cohort  lacks  the  financial 
resources  to  take  advantage  of  the 
opportunity.  As  discussed  earlier,  the  days  of 
the  well-paying  unionized  factory  job  have 
passed.  They  have  given  way  to  technological 
change  that  favors  white-collar  jobs  requiring 
college  degrees,  and  wages  in  the 
manufacturing  jobs  that  remain  are 
experiencing  downward  pressures  from 
economic  globalization.  The  effect  of  this  is 
that  workers  without  the  benefit  of  a  post- 


secondary  education  find  their  demand  for 
housing  constrained. 

3.  Single-Family  Owner  Mortgage  Market 

The  mortgage  market  has  undergone  a  great 
deal  of  growth  and  change  over  the  past  few 
years.  Low  interest  rates,  modest  increases  in 
home  prices,  and  growth  in  real  household 
income  have  increased  the  affordability  of 
housing  and  resulted  in  a  mortgage  market 
boom.  Total  originations  of  single-family 
loans  increased  from  S458  billion  in  1990  to 
$859  billion  in  1997  and  then  jumped  to 
$1,507  trillion  during  the  heavy  refinancing 
year  of  1998.**  There  has  also  been  many 
changes  in  the  structure  and  operation  of  the 
mortgage  market.  Iimovations  in  lending 
products,  added  flexibility  in  underwriting 
guidelines,  the  development  of  automated 
underwriting  systems  and  the  rise  of  the 
subprime  market,  have  had  impacts  on  both 
the  overall  market  and  affordable  lending 
during  the  1990s. 

The  section  starts  with  a  review  of  trends 
in  the  market  for  mortgages  on  single-family 
owner-occupied  housing.  Next,  trends  in 
affordable  lending,  including  new  initiatives 
and  changes  to  underwriting  guidelines  and 
the  prospects  for  potential  homebuyers  are 
discussed.  The  section  concludes  with  a 
suDMnary  of  the  activity  of  the  GSEs  relative 
to  originations  in  the  primary  mortgage 
market. 

a.  Basic  Trends  in  the  Mortgage  Market 

Interest  Rate  Trends.  The  high  and  volatile 
mortgage  rates  of  the  1980s  and  early  1990s 
have  given  way  to  a  period  with  much  lower 
and  more  stable  rates  in  the  last  six  years. 
Interest  rates  on  mortgages  for  new  homes 
were  above  12  percent  as  the  1980s  began 
and  quickly  rose  to  more  than  15  percent.*' 
After  1982,  they  drifted  downward  slowly  to 
the  9  percent  range  in  1987-88,  before  rising 
back  into  double-digits  in  1989-90.  Rates 
then  dropped  by  about  one  percentage  point 
a  year  for  three  years,  reaching  a  low  of  6.8 
percent  in  October-November  1993  and 
averaging  7.2  percent  for  the  year  as  a  whole. 

Mortgage  rates  turned  upward  in  1994, 
peaking  at  8.3  percent  in  early  1995,  but  fell 
to  the  7.5  percent-7.9  percent  range  for  most 
of  1996  and  1997.  However,  rates  began 
another  descent  in  late-1997  and  averaged 
6.95  percent  for  30-year  fixed  rate 
conventional  mortgages  during  1998,  the 
lowest  level  since  1968.*° 

Other  Loan  Terms.  When  mortgage  rates 
are  low,  most  homebuyers  prefer  to  lock  in 
a  fixed-rate  mortgage  (FRM).  Adjustable-rate 


**  Chicago  Title  and  Trust  Family  of  Insurers. 
Who's  Buying  Homes  in  America.  (1998). 

«5  Calabria.  (May  1999),  p.  11. 

♦•BiUBau  of  the  Census,  "Money  Income  in  the 
United  States:  1997,"  Current  Population  Report 
P60-200.  (September  1998). 

*'  Joint  Center  for  Housing  Studies  of  Harvard 
University.  State  of  the  Nation's  Housing  1998. 
(1998). 


"Data  for  1990-97  from  U.S.  Housing  Market 
Conditions.  1st  Quarter  1999,  U.S.  Department  of 
Housing  and  Viban  Development,  (May  1999). 
Table  17;  1998  from  the  Mortgage  Bankers 
Association. 

*^  Interest  rates  in  this  section  are  effective  rates 
paid  on  conventional  home  purchase  mortgages  on 
new  homes,  based  on  the  Monthly  Interest  Rate 
Survey  (MIRS)  conducted  by  the  Federal  Housing 
Finance  Board  and  published  by  the  Council  of 
Economic  Advisers  annually  in  the  Economic 
Report  of  the  President  and  monthly  in  Economic 
Indicators.  These  are  average  rates  for  all  loan  types, 
encompassing  30-year  and  15-year  fixed-rate 
mortgages  and  adjustable  rate  mortgages. 

*»  U.S.  Housing  Market  Conditions.  2nd  Quarter 
1999.  (August  1999).  Table  12. 
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subsection.  However,  the  largest  impact  of 
rate  swings  on  single-family  mortgage 
originations  is  reflected  in  the  volume  of 
refinancings. 

During  1992-93,  homeowners  responded 
to  the  lowest  rates  in  25  years  by  refinancing 
existing  mortgages.  In  1989-90  interest  rates 
exceeded  10  percent,  and  refinancings 
accounted  for  less  than  25  percent  of  total 
mortgage  originations. ^^  The  subsequent 
sharp  decline  in  mortgage  rates  drove  the 
refinance  share  over  50  percent  in  1992  and 
1993  and  propelled  total  single-family 
originations  to  more  than  $1  trillion  in 
1993 — twice  the  level  attained  just  three 
years  earlier. 

The  refinance  wave  subsided  after  1993, 
because  most  homeowners  who  found  it 
beneficial  to  refinance  had  already  done  so 
and  because  mortgage  rates  rose  once  again. ^^ 
Total  single-family  mortgage  originations 
bottomed  out  at  $639  billion  in  1995,  when 
the  refinance  share  was  only  15  percent.  This 
meant  that  refinance  volume  declined  by 
more  than  80  percent  in  just  two  years. 

A  second  surge  in  refinancings  began  in 
late-1997,  abated  somewhat  in  early  1998, 
but  regained  momentum  in  June  1998.  The 
refinance  share  rose  above  30  percent  in  mid- 
1997,  exceeded  40  percent  in  late-1997,  and 
peaked  at  64  percent  in  January,  before 
falling  to  40  percent  by  May  1998.  This  share 
increased  steadily  over  the  June-September 
1998  period,  and  averaged  50  percent  for 
1998.  Total  originations,  driven  by  the 
volume  of  refinancings,  amounted  to  $859 
billion  in  1997  and  were  $1,507  trillion  in 
1998,  nearly  50  percent  higher  than  the 
previous  record  level  of  $1.02  trillion 
attained  in  1993.  Total  refinance  mortgage 
volume  in  1998  was  estimated  to  be  nearly 
10  times  the  level  attained  in  1995.  The 
1997-98  refinance  wave  reflects  other  factors 
besides  interest  rates,  including  greater 
borrower  awareness  of  the  benefits  of 
refinancing,  a  highly  competitive  mortgage 
market,  and  the  enhanced  ability  of  the 
mortgage  industry  (including  the  GSEs), 
utilizing  automated  underwriting  and 
mortgage  origination  systems,  to  handle  this 
unprecedented  volume  expeditiously. 

Mortgage  Originations:  Home  Purchase 
Mortgages.  In  1972  the  median  price  of 
existing  homes  in  the  United  States  was 
$27,000  and  mortgage  rates  averaged  7.52 
percent;  thus  with  a  20  percent  down 
payment,  a  family  needed  an  income  of 
$7,200  to  qualify  for  a  loan  on  a  median- 
priced  home.  Actual  median  family  income 
was  $11,100,  exceeding  qualifying  income  by 
55  percent.  The  National  Association  of 
Realtors  (NAR)  has  developed  a  housing 
affordability  index,  calculated  as  the  ratio  of 
median  income  to  qualifying  income,  which 
was  155  in  1972. 


)n  loan-to-value  ratios 
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'*  Refinancing  data  is  taken  from  Freddie  Mac's 
monthly  Primary  Mortgage  Market  Survey. 

"There  is  some  evidence  that  lower-income 
borrowers  did  not  participate  in  the  1993  refinance 
boom  as  much  as  higher-income  borrowers — see 
Paul  B.  Manchester,  Characteristics  of  Mortgages 
Purchased  by  Fannie  Mae  and  Freddie  Mac:  1996- 
97  Update,  Housing  Finance  Working  Paper  No. 
HF-006,  Office  of  Policy  Development  and 
Research,  Department  of  Housing  and  Urban 
Development,  (August  1998),  pp.  30-32. 


By  1982  NAR's  affordability  index  had 
plummeted  to  70,  reflecting  a  154  percent 
increase  in  home  prices  and  a  doubling  of 
mortgage  rates  over  the  decade.  That  is, 
qualifying  income  rose  by  nearly  400  percent, 
to  $33,700,  while  median  family  income 
barely  doubled,  to  $23,400.  With  so  many 
families  priced  out  of  the  market,  single- 
family  mortgage  originations  amounted  to 
only  $97  billion  in  1982. 

Declining  interest  rates  and  the  moderation 
of  inflation  in  home  prices  have  led  to  a 
dramatic  tumaroimd  in  housing  affordability 
in  the  last  decade  and  a  half.  Remarkably, 
qualifying  income  in  1993  was  $27,700  in 
1993— $6,000  less  than  it  had  been  in  1982. 
Median  family  income  reached  $37,000  in 
1993,  thus  the  NAR's  housing  affordability 
index  reached  133,  reflecting  the  most 
affordable  housing  in  20  years.  Housing 
affordability  has  remained  at  about  130  since 
1993,  with  home  price  increases  and 
somewhat  higher  mortgage  rates  in  1994-97 
being  offset  by  gains  in  median  family 
income. ^^ 

The  high  affordability  of  housing,  low 
unemployment,  and  high  consumer 
confidence  meant  that  home  purchase 
mortgages  reached  a  record  level  in  1997. 
However,  this  record  was  surpassed  in  1998, 
as  a  July  1998  survey  by  Fannie  Mae  found 
that  "every  single  previously  cited  barrier  to 
homeownership — from  not  having  enough 
money  for  a  down  payment,  to  not  having 
sufficient  information  about  how  to  buy  a 
home,  to  the  confidence  one  has  in  his  job, 
to  discrimination  or  social  barriers — has 
collapsed  to  the  lowest  level  recorded  in  the 
seven  years  Fannie  Mao  has  sponsored  its 
annual  National  Housing  Survey."  ^^ 
Specifically,  the  Mortgage  Bankers 
Association  estimates  that  home  purchase 
mortgages  rose  to  about  $750  billion  in  1998, 
well  above  the  previous  record  of  $576 
billion  established  in  1997. 

First-time  Homebuyers.  First-time 
homebuyers  have  been  the  driving  force  in 
the  recovery  of  the  nation's  housing  market 
over  the  past  several  years.  First-time 
homebuyers  are  typically  people  in  the  25- 
34  year-old  age  group  that  purchase  modestly 
priced  houses.  As  the  post-World  War  II  baby 
boom  generation  ages,  the  percentage  of 
Americans  in  this  age  group  decreased  from 
28.3  percent  in  1980  to  25.4  percent  in 
1992.58  Even  though  this  cohort  is  smaller, 
first-time  homebuyers  increased  their  share 
of  home  sales.  First-time  buyers  accounted 
for  about  47  percent  of  home  sales  in  1997. 
Participation  rates  for  first-time  homebuyers 
so  far  this  decade  are  all  in  excess  of  45 
percent.  This  follows  participation  rates  that 
averaged  40  percent  in  the  1980s,  including 
a  low  of  36  percent  in  1985.  The  highest  first- 


58  Housing  affordability  varies  markedly  between 
regions,  ranging  in  May  1998  from  164  in  the 
Midwest  to  100  in  the  West,  with  the  South  and 
Northeast  falling  in  between. 

5'  Fannie  Mae,  http;//www. fanniemae.com/news/ 
housingsurvey/ig98,  (July  16,  1998). 

5»  U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  Money  Income  of  Households,  Families, 
and  Persons  in  the  United  States:  1992,  Special 
Studies  Series  P-60,  No.  184,  Table  B-25,  (October 
1993). 
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time  homebuyer  participation  rate  was 
achieved  in  1977  when  it  was  48  percent. ^^ 

The  Chicago  Title  and  Trust  Company 
reports  that  the  average  first  time-buyer  in 
1997  was  32  years  old  and  spent  5  months 
looking  at  14  homes  before  making  a 
purchase  decision.  Most  such  buyers  are 
married  couples,  but  in  1997  21  percent  were 
never-married  males  and  13  percent  were 
never-married  females. 

First  time  buyers  paid  an  average  of  35 
percent  of  after-tax  income,  or  $1,020  per 
month,  on  their  mortgage  payments  in  1997, 
and  saved  for  2.2  years  to  accumulate  a  down 
payment.  The  National  Association  of 
Realtors  reports  that  first-time  buyers  took 
out  an  average  mortgage  of  $102,000  in  1997, 
corresponding  to  an  LTV  of  90  percent, 
compared  with  a  mortgage  of  $132,000  and 
an  average  LTV  of  84  percent  for  repeat 
buyers. 

GSEs'  Acquisitions  as  a  Share  of  the 
Primary  Single-Family  Mortgage  Market.  The 
GSEs'  single-family  mortgage  acquisitions 
have  generally  followed  the  volume  of 
originations  in  the  primary  market  for 
conventional  mortgages,  falling  from  5.3 
million  mortgages  in  the  record  year  of  1993 
to  2.2  million  mortgages  in  1995.  but 
rebounding  to  2.9  million  mortgages  in  1996. 
In  1997,  however,  single-family  originations 
were  essentially  unchanged,  but  the  GSEs' 
acquisitions  declined  to  2.7  million 
mortgages.^  This  pattern  was  reversed  in 
1998,  when  originations  rose  by  73  percent, 
but  the  GSEs'  purchases  jumped  to  5.8 
million  mortgages. 

Reflecting  these  divergent  trends,  the 
Office  of  Federal  Housing  Enterprise 
Oversight  (OFHEO)  estimates  that  the  GSEs" 
share  of  the  conventional  single-family 
mortgage  mau^ket,  measured  in  dollars, 
declined  from  42  percent  in  1996  to  37 
percent  in  1997 — well  below  the  peak  of  58 
percent  attained  in  1993.61  OFHEO  attributes 
the  1997  downturn  in  the  GSEs'  role  to 
increased  holdings  of  mortgages  in  portfolio 
by  depository  institutions  and  to  increased 
competition  with  Fannie  Mae  and  Freddie 
Mac  by  private  label  issuers.  However, 
OFHEO  estimates  that  the  GSEs'  share  of  the 
market  rebounded  sharply  in  1998,  to  48 
percent. 

Mortgage  Market  Prospects.  The  Mortgage 
Bankers  Association  (MBA)  reports  that  1998 
was  a  recocd-breaking  year,  with  $1,507 
trillion  in  mortgage  originations.  Refinancing 
of  existing  mortgages  was  also  up  in  1998, 
accounting  for  50  percent  share  of  the  total 
mortgage  originations.  Meanwhile,  ARMs 
accounted  for  a  smaller  share,  12  percent,  of 
originations  than  usual.  The  mortgage  market 
should  remain  strong  in  1999,  but  should 
settle  down  a  bit  in  the  year  2000.  The  MBA 
predicts  that  originations  will  amount  to 
$1.29  trillion,  with  refinancings  representing 


58  Chicago  Title  and  Trust  Family  of  Insurers, 
Who's  Buying  Homes  in  America,  (1998). 

^"Single-family  originations  rose  by  10  percent  in 
dollar  terms  in  1997,  but  the  Mortgage  Bankers 
Association  estimates  that  they  fell  by  0.6  percent 
in  terms  of  the  number  of  loans. 

6'  Office  of  Federal  Housing  Enterprise  Oversight, 
1998  Report  to  Congress.  Figure  9,  p.  32.  The  GSEs' 
market  shares  in  terms  of  units  financed  in  1997  are 
shown  below  in  Table  A. 7. 


35  percent  of  originatioos,  during  1999.  The 
MBA  expects  originations  and  refinancing 
activity  to  return  to  a  more  normal  pace  in 
2000.  ARMs  are  expected  to  account  for  a 
larger  share,  23  percent  in  1999  and  32 
percent  in  2000.  of  total  mortgage 
originations. ^2 

b.  Affordable  Lending  in  the  Mortgage  Market 

In  the  past  few  years,  conventional  lenders, 
private  mortgage  insurers  and  the  GSEs  have 
begun  implementing  changes  to  extend 
homeownership  opportunities  to  lower- 
income  and  historically  underserved 
households.  The  industry  has  started  offering 
more  customized  products,  more  flexible 
underwriting,  and  expanded  outreach  so  that 
the  benefits  of  the  mortgage  market  can  be 
extended  to  those  who  have  not  been 
adequately  served  through  traditional 
products,  underwriting,  and  marketing.  This 
section  summarizes  recent  initiatives 
undertaken  by  the  industry  to  expand 
affordable  housing.  The  section  also 
discusses  the  significant  role  FHA  plays  in 
making  affordable  housing  available  to 
historically  underserved  groups. 

Down  Payments.  GE  Capital's  1989 
Community  Homebuyer  Program  first 
allowed  homebuyers  who  completed  a 
program  of  homeownership  counseling  to 
have  higher  than  normal  payment-to-inCome 
qualifying  ratios,  while  providing  less  than 
the  full  5-percent  down  payment  from  their 
own  funds.  Thus  the  program  allowed 
borrowers  to  qualify  for  larger  loans  than 
would  have  been  permitted  under  standard 
underwriting  rules.  Fannie  Mae  made  this 
Community  Homebuyer  Program  a  part  of  its 
own  offerings  in  1990.  Affordable  Gold  is  a 
similar  program  introduced  by  Freddie  Mac 
in  1992.  Many  of  these  programs  allowed  2 
percentage  points  of  the  5-percent  down 
payment  to  come  from  gifts  from  relatives  or 
grants  and  unsecured  loans  from  local 
governments  or  nonprofit  organizations. 

In  1994,  the  industry  (including  lenders, 
private  mortgage  insurers  and  the  GSEs) 
began  offering  mortgage  products  that 
required  down  payments  of  only  3  percent, 
plus  points  and  closing  costs.  Other  industry 
efforts  to  reduce  borrowers'  up  ftont  costs 
have  included  zero-point-interest-rate 
mortgages  and  monthly  insurance  premiums 
with  no  up  front  component.  These  new 
plans  eliminated  large  up  front  points  and 
premiums  normally  required  at  closing. 

During  1998,  Faimie  Mae  introduced  its 
"Flexible  97"  and  Freddie  Mac  introduced  its 
"Alt  97"  low  down  payment  lending 
programs.  Under  these  programs  borrowers 
are  required  to  put  down  only  3  percent  of 
the  purchase  price.  The  down  payment,  as 
well  as  closing  costs,  can  be  obtained  from 
a  variety  of  sources,  including  gifts,  grants  or 
loans  from  a  family  member,  the  government, 
a  non-profit  agency  and  loans  secured  by  life 
insurance  policies,  retirement  accounts  or 
other  assets.  While  these  programs  started 
out  slowly,  by  November  1998  both  GSEs' 
programs  reached  volumes  of  $200  million 
per  month.  However,  the  GSEs  are  expected 
to  purchase  less  than  $4  billion  in  their  97 


percent  LTV  programs  by  the  end  of  1998. 
well  below  the  $75  billion  of  97  percent  LTV 
loans  that  FHA  is  expected  to  insure  in 
1998." 

In  early  1999,  Fannie  Mae  announced  that 
it  would  introduce  several  changes  to  their 
mortgage  insurance  requirements.  The 
planned  result  is  to  provide  options  for  low 
downpayment  borrowers  to  reduce  their 
mortgage  insurance  costs.  Franklin  D.  Raines, 
Fannie  Mae  chairman  and  chief  executive 
officer  stated,  "Now,  thanks  to  our 
underwriting  technology,  our  success  in 
reducing  credit  losses,  and  innovative  new 
arrangements  with  mortgage  insurance 
companies,  we  can  increase  mortgage 
insurance  options  and  pass  the  savings 
directly  on  to  consumers."** 

Partnerships.  In  addition  to  developing 
new  affordable  products,  lenders  and  the 
GSEs  have  been  entering  into  partnerships 
with  local  governments  and  nonprofit 
organizations  to  increase  mortgage  access  to 
underserved  borrowers.  Fannie  Mae's 
partnership  offices  in  33  central  cities, 
serving  to  coordinate  Fannie  Mae's  programs 
with  local  lenders  and  affordable  housing 
groups,  are  an  example  of  this  initiative. 
Another  example  is  the  partnership  Fannie 
Mae  and  the  National  Association  for  the 
Advancement  of  Colored  People  (NAACP) 
announced  in  January  1999.**  Under  this 
partnership,  Fannie  Mae  will  provide 
funding  for  technical  assistance  to  expand 
the  NAj\CP's  capacity  to  provide 
homeownership  information  and  counseling. 
It  will  also  invest  in  NAACP-affiliated 
affordable  housing  development  efforts  and 
explore  structures  to  assist  the  organization 
in  leveraging  its  assets  to  secure 
downpavTnent  funds  for  eligible  borrowers. 
Furthermore,  Fannie  Mae  will  provide  up  to 
$110  million  in  special  financing  products, 
including  a  new  $50  million  underwriting 
experiment  specifically  tailored  to  NAACP 
clientele. 

Freddie  Mac  does  not  have  a  partnership 
office  structure  similar  to  Fannie  Mae's,  but 
it  has  undertaken  a  number  of  initiatives  in 
specific  metropolitan  areas.  Freddie  Mac  also 
announced  on  January  15, 1999  that  it 
entered  into  a  broad  initiative  with  the 
NAACP  to  increase  minority 
homeownership.  Through  this  alliance, 
Freddie  Mac  and  the  NAACP  seek  to  expand 
community-based  outreach,  credit  counseling 
and  marketing  efforts,  and  the  availability  of 
low-downpayment  mortgage  products  with 
flexible  underwriting  guidelines.  As  part  of 
the  initiative,  Freddie  Mac  has  committed  to 
purchase  $500  million  in  mortgage  loans. ^ 

The  above  are  only  examples  of  the 
partnership  efforts  undertaken  by  the  GSEs. 
There  are  more  partnership  programs  than 
can  be  adequately  described  here.  For  full 
descriptions  of  Faimie  Mae's  and  Freddie 


^2  Mortgage  market  projections  obtained  from  the 
MBA's  MBA  Mortgage  Finance  Forecast.  October 
1999. 


63  "After  Slow  Start,  Fannie  and  Freddie  Report 
Growing  Interest  in  97  Percent  LTV  Products." 
Inside  Mortgage  Finance.  (November  20,  1998),  pp. 
10-11. 

"  Speech  before  the  annual  convention  of  the 
National  Association  of  Home  Builders  in  Dallas 
TX,  (January  1999). 

I*' Fannie  Mae  News  Release  (January  1999). 

"«  Freddie  Mac  News  Release  (lanuary  15.  1999). 


12686 


Feieral  Register /Vol.  65,  No.  47 /Thursday,  March  9,  2000  /  Proposed  Rules 


tra  li 
:  thes  B 


meas  ire 


:  em 


Mac's  partnership  prograhis 
respective  Annual  Repor 

Underwriting  Flexibilii  y. 
insurers,  and  the  GSEs 
modifying  their  underwHt 
attempt  to  address  the  nqeds 
find  qualifying  under 
difficult.  The  goal  of 
changes  is  not  to  loosen 
standards,  but  rather  to  i 
creditworthiness  by  alter^at 
more  appropriately 
circumstances  of  lower 
The  changes  to  underwriting 
include,  for  example: 
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(HMDA)  data  suggest  that  the  new  industry 
initiatives  may  be  increasing  the  flow  of 
credit  to  underserved  borrowers.  Between 
1993  and  1997,  conventional  loans  to  low- 
income  and  minority  families  increased  at 
much  faster  rates  than  loans  to  higher  income 
and  non-minority  families.  As  shown  below, 
over  this  period  home  purchase  originations 
to  African  Americans  and  Hispanics  grew  by 
almost  60  percent,  and  purchase  loans  to 
low-income  borrowers  (those  with  incomes 
less  than  80  percent  of  area  median  income) 
increased  by  45  percent. 


199&-97 
percent 


AH  Borrowers  

African  Americans/ 

Hispanics 

Whites 

Income  Less  Than 

80%  AMI 

Income  Greater  Than 

120%  AMI  


11.1 

-0.2 
8.9 

15.4 

24.5 


However,  as  also  shown,  in  the  latter  part  of 
this  period  conventional  lending  for  some 
groups  slowed  significantly.  Between  1995 
and  1997,  the  slowing  of  the  growth  of  home 
purchase  originations  was  much  greater  for 
low-income  borrowers  than  for  higher- 
income  borrowers.  Moreover  ,  even  though 
remaining  at  near-peak  levels  in  1997, 
conventional  home  purchase  originations  t8 
African  Americans  and  Hispanics  actually 
decreased  by  two-tenths  of  a  percent  over  the 
past  three  years.  It  should  be  noted,  however, 
that  total  loans  (conventional  plus 
government)  originated  to  African-American 
and  Hispanic  borrowers  increased  between 
1995  and  1997,  but  this  was  mainly  the  result 
of  a  40.0  percent  increase  in  FHA-insured 
loans  originated  for  African-American  and 
Hispanic  borrowers. 

Affordable  Lending  Shares  by  Major 
Market  Sector.  The  focus  of  the  different 
sectors  of  the  mortgage  market  on  affordable 
lending  can  be  seen  by  examining  Tables 


of  Housing  and  Urban  Development,  (October 
1999). 


A.la,  A.lb,  and  A.2.  Tables  A. la  and  A.lb 
present  affordable  lending  percentages  for 
FHA,  the  GSEs,  depositories  (banks  and  ^ift 
institutions),  the  conventional  conformii^ 
sector,  and  the  overall  market.^^  The 
discussion  below  will  center  on  Table  A.la, 
which  provides  information  on  home 
purchase  loans  and  thus,  homeownership 
opportunities.  Table  A.lb,  which  provides 
information  on  total  (both  home  purchase 
and  refinance)  loans,  is  included  to  give  a 
complete  picture  of  mortgage  activity.  Both 
1997  aiyi  1998  data  are  included  in  these 
tables;  the  year  1997  represents  a  more 
typical  year  of  mortgage  activity  than  1998, 
which  was  characterized  by  heavy  refinance 
activity. 

The  interpretation  of  the  "distribution  of 
business"  percentages,  reported  in  Table 
A.la  for  several  borrower  and  neighborhood 
characteristics,  can  be  illustrated  using  the 
FHA  percentage  for  low-income  borrowers: 
during  1997,  47.5  percent  of  all  FHA-insured 
home  purchase  loans  in  metropolitan  areas 
were  originated  for  borrowers  with  an 
income  less  than  80  percent  of  the  local  area 
median  income.  Table  A.2,  on  the  other 
hand,  presents  "market  share"  percentages 
that  measure  the  portion  of  all  home 
purchase  loans  for  a  specific  affordable 
lending  category  (such  as  low-income 
borrowers)  accounted  for  by  a  particular 
sector  of  the  mortgage  market  (FHA  or  the 
GSEs).  In  this  case,  the  FHA  market  share  of 
33  percent  for  low-income  borrowers  is 
interpreted  as  follows:  of  all  home  purchase 
loans  originated  in  metropolitan  areas  during 
1997,  33  percent  were  FHA-insured  loans. 
Thus,  this  "market  share"  percentage 
measures  the  importance  of  FHA  to  the 
market's  overall  funding  of  loans  for  low- 
income  borrowers. 

BILLING  CODE  4210-27-P 


*»  The  "overall"  market  is  defined  as  all  loans 
(including  both  government  and  conventional) 
below  the  1997  conforming  loan  limit  of  $214,600 
and  the  1998  conforming  loan  limit  of  $227,150. 
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Table  A.2 


FHA-Insured  Loans  and  GSE  Purchases  As  Shares  of 
Home  Purchase  Mortgages  Originated 
in  Metropolitan  Areas  During  1997 


FHA-Insured 


GSE  Purchases 


Low-Income  Borrowers 
African- American  and 
Hispanic  Borrowers 


33% 


44% 


28-30% 


24-27% 


Low-Income  Tracts 
High  Minority  Tracts 


35% 
37% 


31% 

35% 


Underserved  Areas 


33% 


33% 


All  Loans 


23% 


44% 


Source:  1 997  HMDA  data  and  1 997  GSE  data. 

Notes:  The  FHA  figures  (first  column)  refer  to  percentages  of  all  newly-mortgaged  home 
purchase  mortgage  loans  (except  jumbo  loans  above  the  confonning  loan  limit  of  $214,600) 
in  metropolitan  areas  that  were  FHA  insured  during  1 997.  The  GSE  figures  (second  column) 
are  defined  differently-  they  include  GSE  purchases  in  metropolitan  areas  during  1997  of 
both  1997  and  prior-year  conventional  mortgage  originations.  (Abouftxie-fourth  of  the  GSEs" 
1997  purchases  were  mortgages  originated  prior  to  1997.)  Sec  Table  A.7  for  an  analyis  thai 
focuses  only  on  the  GSEs"  purchases  of  1997  mortgage  originations.  The  second  GSE  figure 
for  the  borrower  income  and  race  variables  is  calculated  by  reallocating  missing  GSE  data  for 
the  variables.  As  with  the  FHA  data,  the  GSE  purchases  are  expressed  as  a  percentage  of  the 
total  market  in  metropolitan  areas.  In  this  table,  the  "total  market"  includes  all 
(government  and  conventional)  home  purchase  mortgages  originated  in  metropolitan  areas 
during  1997  that  were  below  the  conforming  loan  limit  of  $214,600.  The  market  data  reported 
in  HMDA  are  adjusted  upward  by  10  percent,  which  assumes  that  HMDA  covers  90  percent 
of  the  metropolitan  mortgage  market.  A  lower  coverage  assumption  would  increase  the  market 
totals  and  thus  reduce  the  GSE  and  FHA  market  shares.  Assumptions  about  HMDA's 
coverage  of  FHA  loans  were  based  on  a  comparison  of  FHA  loans  as  reported  by  1 996  HMDA 
data  with  FHA  loans  as  reported  by  FHA  for  19%.  Thus,  an  updating  of  this  FHA  coverage 
analysis  could  change  the  FHA  market  shares  reported  here. 

'  That  is,  it  is  estimated  that  FHA  insured  for  33  percent  of  all  home  purchase 
loans  that  were  originated  during  1997  and  were  for  low-income  borrowers  in 
metropolitan  areas. 

^  Metropolitan  census  tracts  with  (I)  median  income  less  than  or  equal  to  90 
percent  of  AMI  or  (2)  minority  concentration  greater  than  or  equal  to  30 
percent  and  tract  median  income  less  than  or  equal  to  120  percent  of  AMI. 
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American  and  Hispanic  borrowers,  to  the 
more  costly  FHA  and  subprime  markets. '^^ 

Third,  the  GSEs,  but  particularly  Freddie 
Mac,  tend  to  lag  the  conventional  conforming 
market  in  funding  affordable  loans  for  low- 
income  families  and  their  neighborhoods. 
During  1997  and  1998,  low-income  census 
tracts  accounted  for  8.0  percent  of  Freddie 
Mac's  purchases,  9.7  percent  of  Fannie  Mae's 
purchases,  12.1  percent  of  loans  retained  by 
depositories,  and  10.8  percent  of  all  home 
loans  originated  by  conventional  conforming 
lenders.  This  pattern  of  Freddie  Mac  lagging 
all  market  participants  holds  up  for  all  of  the 
borrower  and  neighborhood  categories 
examined  in  Table  A. la.  One  encouraging 
trend  is  the  significant  increase  in  both  GSEs' 
purchases  of  low-income-borrower  loans 
between  1997  and  1998;  on  the  other  hand, 
the  GSE  percentages  for  the  other  borrower 
and  neighborhood  categories  examined  in 
Table  A.la  declined  between  1997  and  1998. 
A  more  complete  analysis  of  the  GSEs' 
purchases  of  mortgages  qualifying  for  the 
housing  goals  will  be  provided  below  in 
Section  E. 

Finally,  within  the  conventional 
conforming  market,  depository  institutions 
stand  out  as  important  providers  of 
affordable  lending  for  lower-income  families 
and  their  neighborhoods  (see  Table  A.la).'^ 
Depository  lenders  have  extensive  knowledge 
of  their  communities  and  direct  interactions 
with  their  borrowers,  which  may  enable  them 
to  introduce  flexibility  into  their 
underwriting  standards  without  unduly 
increasing  their  credit  risk.  Another 
important  factor  influencing  the  types  of 
loans  held  by  depository  lenders  is  the 
Community  Reinvestment  Act,  which  is 
discussed  next. 

Seasoned  CRA  Loans.  The  Community 
Reinvestment  Act  (CRA)  requires  depository 
institutions  to  help  meet  the  credit  needs  of 
their  communities.  CRA  provides  an 
incentive  for  lenders  to  initiate  affordable 
lending  programs  with  underwriting 
flexibility."  CRA  loans  are  typically  made  to 
low-  and  moderate-income  borrowers  earning 
less  than  80  percent  of  median  income  for 
their  area,  and  in  moderate-income 
neighborhoods.  They  are  usually  smaller 
than  typical  conventional  mortgages  and  also 
are  likely  to  have  a  high  LTV,  high  debt-to- 
income  ratios,  no  payment  reserves,  and  may 
not  be  carrying  private  mortgage  insurance 
(PMI).  Generally,  at  the  time  CRA  loans  are 
originated,  many  do  not  meet  the 
underwriting  guidelines  required  in  order  for 
them  to  be  purchased  by  one  of  the  GSEs. 
Therefore,  manv  of  the  CRA  loans  are  held 


'^  See  Green  and  Associates.  Fair  Lending  in 
Montgomery  County:  A  Home  Mortgage  Lending 
Study,  a  report  prepared  for  the  Montgomery 
County  Human  Relations  Commission,  (March 
1998).' 

'■*  However,  as  shown  in  Table  A.la,  depository 
institutions  resemble  other  conventional  lenders  in 
their  relatively  low  level  of  originating  loans  for 
African-American,  Hispanic  and  minority 
borrowers. 

'5  For  an  analysis  of  the  impact  of  CRA 
agreements  signed  by  lending  institutions,  see  Alex 
Schwartz.  "From  Confrontation  to  Collaboration? 
Banks.  Community  Groups,  and  the  Implementation 
of  Community  Reinvestment  Agreements",  Housing 
Policy  Debate.  9(3),  (1998),  pp.  631-662. 


in  portfolio  by  lenders,  rather  than  sold  to 
Fannie  Mae  or  Freddie  Mac.  On  average,  CRA 
loans  in  a  pool  have  three  to  four  years 
seasoning.  ^^ 

However,  because  of  the  size,  LTV  and  PMI 
characteristics  of  CRA  loans,  they  have 
slower  prepayment  rates  than  traditional 
mortgages,  making  them  attractive  for 
securitization.  CRA  loan  delinquencies  also 
have  very  high  cure  rates. ^'  For  banks, 
selling  CRA  pools  will  free  up  capital  to 
make  new  CRA  loans.  As  a  result,  the  CRA 
market  segment  may  provide  an  opportunity 
for  Fannie  Mae  and  Freddie  Mac  to  expand 
their  affordable  lending  programs.  In  mid- 
1997,  Fannie  Mae  launched  its  Community 
Reinvestment  Act  Portfolio  Initiative.  Under 
this  pilot  program  Fannie  Mae  purchases 
seasoned  CRA  loans  in  bulk  transactions 
taking  into  account  track  record  as  opposed 
to  relying  just  on  underwriting  guidelines.  By 
the  end  of  1997,  Fannie  Mae  had  financed  SI 
billion  in  CRA  loans  through  this  pilot.^" 
With  billions  of  dollars  worth  of  CRA  loans 
in  bank  portfolios  the  market  for 
securitization  should  improve.  Section  D. 
below,  presents  data  showing  that  Fannie 
Mae's  purchases  of  CRA-type  seasoned 
mortgages  have  increased  recently.  Fannie 
Mae  also  started  another  pilot  program  in 
1998  where  they  purchase  CRA  loans  on  a 
flow  basis,  as  they  are  originated.  Results 
from  this  four-year  $2  billion  nationwide 
pilot  should  begin  to  be  reflected  in  the  1999 
production  data. 

c.  Potential  Homebuyers 

While  the  growth  in  affordable  lending  and 
homeownership  has  been  strong  in  recent 
years,  attaining  this  Nation's  housing  goals 
will  not  be  possible  without  tapping  into  the 
vast  pool  of  potential  homebuyers.  The 
National  Homeownership  Strategy  has  set  a 
goal  of  achieving  a  homeownership  rate  of 
67.5  percent  by  the  end  of  the  year  2000.  Due 
to  the  aging  of  the  baby  boomers,  this  rate 
reached  an  annual  record  of  66.3  percent  in 
1998,  and  should  rise  to  67  percent  by  2000. 
Thus  the  Strategy's  target  will  require  an 
increase  in  homeownership  above  and 
beyond  that  resulting  from  current 
demographic  trends. 

The  Urban  Institute  estimated  in  1995  that 
there  was  a  large  group  of  potential 
homebuyers  among  the  renter  population 
who  were  creditworthy  enough  to  qualify  for 
homeownership. ^3  Of  20.3  million  renter 
households  having  low-or  moderate-incomes, 
roughly  16  percent  were  better  qualified  for 
homeownership  than  half  of  the  renter 
households  who  actually  did  become 
homeowners  over  the  sample  period.  When 
one  also  considered  their  likelihood  of 


'^  "With  Securities  Market  Back  on  Track, 
Analysts  Expect  Surge  in  CRA  Loan  Securitization 
in  1999,"  Inside  MBS  &  ABS.  (February  19,  1999). 
pp.  11-12. 

''  Inside  MBS  S-  ABS.  (February  19,  1999),  p.  12. 

'*  Fannie  Mae.  1997  Annual  Housing  Activities 
Report.  (1998),  p.  28. 

'9 George  Galster,  Laudan  Y.  Aron.  Peter  Tatain 
and  Keith  Watson.  Kstimaf/ng  the  Size. 
Characteristics,  and  Risk  Profile  of  Potential 
Homebuyers.  Washington:  The  Urban  Institute, 
(1995).  Report  Prepared  for  the  Department  of 
Housing  and  Urban  Development. 
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defaulting  relative  to  the  average  expected  for 
those  who  actually  moved  into 
homeownership.  10.6  percent,  or  2.15 
million,  low-  and  moderate-income  renters 
were  better  qualified  for  homeownership, 
assuming  the  purchase  of  a  home  priced  at 
or  below  median  area  home  price.  These 
results  indicate  the  existence  of  a  significant 
lower-income  population  of  low-risk 
potential  homebuyer  households  that  might 
become  homeowners  with  continuing 
outreach  efforts  by  the  mortgage  industry. 

Other  surveys  conducted  by  Fannie  Mae 
indicate  that  renters  desire  to  become 
homeowners,  with  60  percent  of  all  renters 
indicating  in  the  July  1998  National  Housing 
Survey  that  buying  a  home  ranks  from  being 
a  "very  important  priority"  to  their  "number- 
one  priority,"  the  highest  level  found  in  any 
of  the  seven  National  Housing  Surveys  dating 
back  to  1992.  Immigration  is  expected  to  be 
a  major  source  of  future  homebuyers — Fannie 
Mae's  1995  National  Housing  Survey 
reported  that  immigrant  renter  household 
were  3  times  as  likely  as  renter  households 
in  general  to  list  home  purchase  as  their 
"number-one  priority." 

The  achievement  of  the  National 
Homeownership  Strategy  goal  for 
homeownership  in  2000  also  depends  on 
whether  or  not  recent  gains  in  the 
homeowning  share  of  specific  groups  are 
maintained.  The  Joint  Center  for  Housing 
Studies  has  pointed  out  that  minorities 
account  for  only  17  percent  of  all 
homeowners,  but  were  responsible  for  42 
percent  of  the  4  million  increase  in  the 
number  of  homeowners  between  1994  and 
1997.  Minority  demand  for  homeownership 
continues  to  be  high,  as  reported  by  the 
Fannie  Mae  Foundation's  April  1998  Survey 
of  African  Americans  and  Hispanics.  For 
example.  38  percent  of  African  Americans 
surveyed  said  it  is  fairly  to  very  likely  that 
they  will  buy  a  home  in  the  next  3  years, 
compared  with  25  percent  in  1997.8°  The 
survey  also  reports  that  67  percent  of  African 
Americans  and  65  percent  of  Hispanics  cite 
homeownership  as  being  a  "very  important 
priority"  or  "number-one  priority."  *' 

The  Joint  Center  for  Housing  Studies  has 
stated  that  if  favorable  economic  and  housing 
market  trends  continue,  and  if  additional 
efforts  to  target  mortgage  lending  to  low- 
income  and  minority  households  are  made, 
the  homeownership  rate  could  reach  70 
percent  by  2010. 

d.  Automated  Mortgage  Scoring 

This,  and  the  following  two  sections, 
discuss  special  topics  that  have,  in  recent 
years,  impacted  the  primary  and  secondary 
mortgage  markets.  They  are  automated 
mortgage  scoring,  subprime  loans  and 
manufactured  housing. 

Automated  mortgage  scoring  was 
developed  as  a  high-tech  tool  with  the 
purpose  of  identifying  credit  risks  in  a  more 
efficient  manner.  As  time  and  cost  are 
reduced  by  the  automated  system,  more  time 
can  be  devoted  by  underwriters  to  qualifying 
marginal  loan  applicants  that  are  referred  by 


the  automated  system  for  more  intensive 
review.  Fannie  Mae  and  Freddie  Mac  are  in 
the  forefront  of  new  developments  in 
automated  mortgage  scoring  technology.  Both 
enterprises  released  automated  underwriting 
systems  in  1995-Freddie  Mac's  Loan 
Prospector  and  Fannie  Mae's  Desktop 
Underwriter.  Each  system  uses  numerical 
credit  scores,  such  as  those  developed  by 
Fair,  Isaac,  and  Company,  and  additional 
data  submitted  by  the  borrower,  such  as  loan- 
to-value  ratios  and  available  assets,  to 
calculate  a  mortgage  score  that  evaluates  the 
likelihood  of  a  borrower  defaulting  on  the 
loan.  The  mortgage  score  is  in  essence  a 
recommendation  to  the  lender  to  accept  the 
application,  or  to  refer  it  for  further  review 
through  manual  underwriting.  Accepted 
loans  benefit  from  reduced  document 
requirements  and  expedited  processing. 

Along  with  the  promise  of  benefits, 
however,  automated  mortgage  scoring  has 
raised  concerns.  These  concerns  are  related 
to  the  possibility  of  disparate  impact  and  the 
proprietary  nature  of  the  mortgage  score 
inputs.  The  first  concern  is  that  low-income 
and  minority  homebuyers  will  not  score  well 
enough  to  be  accepted  by  the  automated 
underwriting  system  resulting  in  fewer 
getting  loans.  The  second  concern  relates  to 
the  "black  box"  nature  of  the  scoring 
algorithm.  The  scoring  algorithm  is 
proprietary  and  therefore  it  is  difficult,  if  not 
impossible,  for  applicants  to  know  the 
reasons  for  their  scores. 

Federal  Reserve  Study.  Four  economists  at 
the  Board  of  Governors  of  the  Federal 
Reserve  System  have  recently  released  a 
conceptual  and  empirical  study  on  the  use  of 
credit  scoring  systems  in  mortgage  lending.^^ 
Thefr  broad  assessment  of  the  models  is  that 
[CJredit  scoring  is  a  technological  innovation 
which  has  increased  the  speed  and 
consistency  of  risk  assessment  while 
reducing  costs.  Research  has  uniformly  found 
that  credit  history  scores  are  powerful 
predictors  of  future  loan  performance.  All  of 
these  features  suggest  that  credit  scoring  is 
likely  to  benefit  both  lenders  and 
consumers."*' 

The  authors  evaluate  the  current  state-of- 
the-art  of  development  of  credit  scoring 
models,  focusing  particularly  on  the 
comprehensiveness  of  statistical  information 
used  to  develop  the  scoring  equations.  They 
present  a  conceptual  framework  in  which 
statistical  predictors  of  default  include 
regional  and  local  market  conditions, 
individual  credit  history,  and  applicants' 
characteristics  other  than  credit  history.  The 
authors  observe  that  the  developers  of  credit 
scoring  models  have  tended  to  disregard 
regional  and  local  market  conditions  in 
model  construction,  and  such  neglect  may 
tend  to  reduce  the  predictive  accuracy  of 
scoring  equations.  To  determine  the  extent  of 
the  problem,  they  analyzed  Equifax  credit 
scores  together  with  mortgage  payment 
history  data  for  households  living  in  each  of 
994  randomly  selected  counties  from  across 


the  country.  The  authors  use  these  data  to 
assess  the  variability  of  credit  scores  relative 
to  county  demographic  and  economic 
characteristics. 

The  authors  find  a  variety  of  pieces  of 
evidence  which  confirm  their  suspicions: 
Credit  scores  tended  to  be  relatively  lower  in 
areas  with  relatively  high  county 
unemployment  rates,  areas  that  have 
experienced  recent  rises  in  unemployment 
rates,  areas  with  high  minority  population, 
areas  with  lower  median  educational 
attainment,  areas  with  high  percentages  of 
individuals  living  in  poverty,  areas  with  low 
median  incomes  and  low  house  values,  and 
areas  with  relatively  high  proportions  of 
younger  populations  and  lower  proportions 
of  older  residents. 

This  analysis  suggests  the  need  for  a  two- 
step  process  of  improvement  of  the  equations 
and  their  application,  in  which  (a)  new 
statistical  analyses  would  be  performed  to 
incorporate  the  omitted  environmental 
variables,  and  (b)  additional  variables  bearing 
on  individuals'  prospective  and  prior 
circumstances  will  be  taken  into  account  in 
determining  their  credit  scores. 

These  authors  also  discuss  the  relationship 
between  credit  scoring  and  discrimination. 
They  find  a  significant  statistical  relationship 
between  credit  history  scores  and  minority 
composition  of  an  area,  after  controlling  for 
other  locational  characteristics.  From  this, 
they  conclude  that  concerns  about  potential 
disparate  impact  merit  future  study. 
However,  a  disparate  impact  study  must 
include  a  business  justification  analysis  to 
demonstrate  the  ability  of  the  score  card  to 
predict  defaults  and  an  analysis  of  whether 
any  alternative,  but  equally-predictive,  score 
card  has  a  less  disproportionate  effect. 

Urban  Institute  Study.  The  Urban  Institute 
recently  submitted  a  report  to  HUD  on  a  four- 
city  reconnaissance  study  of  issues  related  to 
the  single-family  underwriting  guidelines 
and  practices  of  Fannie  Mae  and  Freddie 
Mac.^  The  study  included  interviews  with 
informants  knowledgeable  about  mortgage 
markets  and  GSE  business  practices  on  the 
national  level  and  in  the  four  cities. 

The  study  observes,  as  did  the  Fed  study 
summarized  above,  that  minorities  are  more 
likely  than  whites  to  fail  underwriting 
guidelines.  Therefore,  as  a  general  matter  the 
GSEs'  underwriting  guidelines — as  well  as 
the  underwriting  guidelines  of  others  in  the 
industry — do  have  disproportionate  adverse 
effects  on  minority  loan  applicants."* 

Based  on  the  field  reconnaissance  in  four 
metropolitan  housing  markets,  the  study 
makes  several  observations  about  the 
operation  of  credit  scoring  systems  in 
practice,  as  follows:  "•■ 

(i)  Credit  scores  are  used  in  mortgage 
underwriting  to  separate  loans  that  must  be 


*"  Fannie  Mae  Foundation.  African  American  and 
Hispanic  Attitudes  on  Homeownership:  A  Guide  for 
Mortgage  Industry  Leaders,  (1998).  p.  3. 

^'  Fannie  Mae  Foundation.  (1998),  p.  14. 


«2  Robert  B.  Aver\-.  Raphael  W.  Bostic.  Paul  S. 
Calem,  and  Glenn  B.  Canner.  Credit  Scoring:  Issues 
and  Evidence  from  Credit  Bureau  Files,  mimeo., 
(1998). 

"  Avery  et  al.  (1998),  p.  24. 


*•*  Kenneth  Temkin.  Robert.!  Querela.  George 
Galster,  and  Sheila  O'l-eary,  A  Study  of  the  GSEs' 
Single  Family  Undem-riting  Guidelines:  Final 
Beport.  Washington  DC:  llS.  Deparlmenl  of 
Housing  and  Urban  Development,  (April  1999). 
This  study  involves  an  analysis  of  the  GSEs' 
underwriting  guidelines  in  general.  This  section 
reviews  only  the  aspects  of  the  study  related  to 
mortgage  scoring.  A  broader  review  of  this  paper  is 
provided  below  in  section  E.4. 

"■^  Temkin.  et  al.  (1999).  p.2. 

"Temkin.  et  al.  (1999).  p.  5:  pp.  2&-27. 
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has  experienced  credit  problems  in  the  past 
or  has  a  high  debt-to-income  ratio.^'  Through 
the  first  nine  months  of  1998,  "A-minus" 
loans  accounted  for  63  percent  of  the 
subprime  market,  with  "B"  loans 
representing  24  percent  and  "C"  and  "D" 
loans  making  up  the  remaining  13  percent.^^ 

Because  of  the  perceived  higher  risk  of 
default,  subprime  loans  typically  carry 
mortgage  rates  that  in  some  cases  are 
substantially  higher  than  the  rates  on  prime 
mortgages.  While  in  many  cases  these 
perceptions  about  risk  are  accurate,  some 
housing  advocates  have  expressed  concern 
that  there  are  a  number  of  cases  in  which  the 
perceptions  are  actually  not  accurate.  The 
Community  Reinvestment  Association  of 
North  Carolina  (CRA*NC),  conducted  a  study 
based  on  HMDA  data,  records  of  deeds,  and 
personal  contacts  with  effected  borrowers  in 
Durham  County,  NC.  They  found  that 
subprime  lenders  make  proportionally  more 
loans  to  minority  borrowers  and  in  minority 
neighborhoods  than  to  whites  and  white 
neighborhoods  at  the  same  income  level. 
African-American  borrowers  represent  20 
percent  of  subprime  mortgages  in  Durham 
Coimty,  but  only  10  percent  of  prime 
market.*^  As  a  result,  these  borrowers  can 
end  up  paying  very  high  mortgage  rates  that 
more  than  compensate  for  their  additional 
risks  to  lenders.  High  subprime  mortgage 
rates  make  homeownership  more  expensive 
or  force  subprime  borrowers  to  buy  less 
desirable  homes  than  they  would  be  able  to 
purchase  if  they  paid  lower  prime  rates  on 
their  mortgages. 

The  HMDA  database  does  not  provide 
information  on  interest  rates,  points,  or  other 
loan  terms  that  would  enable  researchers  to 
separate  more  expensive  subprime  loans 
&x)m  other  loans.  However,  the  Department 
has  identified  200  lenders  that  specialize  in 
such  loans,  providing  some  information  on 
the  growth  of  this  market.*'  This  data  shows 
that  mortgages  originated  by  subprime 
lenders,  and  reported  to  HMDA,  has 
increased  from  104,000  subprime  loans  in 
1993  to  210,000  in  1995  and  997,000  in  1998. 
Most  of  the  subprime  loans  reported  to 
HMDA  are  refinance  loans;  for  example, 


»'  Standard  &  Poor's  B  and  C  mortgage  guidelines 
can  be  used  to  illustrate  that  underwriting  criteria 
in  the  subprime  market  becomes  more  flexible  as 
the  grade  of  borrower  moves  from  the  most 
creditworthy  A-borrowers  to  the  riskier  D 
borrowers.  For  example,  the  A-grade  borrower  is 
allowed  to  be  delinquent  30  days  on  his  mortgage 
twice  in  the  last  year  whereas  the  D  grade  borrower 
is  allowed  to  be  delinquent  30  days  on  his  mortgage 
credit  five  times  in  the  last  year.  Moreover,  the  A- 
borrower  is  permitted  to  have  a  45  percent  debt-to- 
income  ratio  compared  to  the  D  grade  borrower's  60 
percent. 

8*  "Subprime  Product  Mix.  Strategies  Changed 
During  a  Turbulent  1998,"  Inside  BSrC  Lending. 
(December  21,  1998),  p.  2. 

»9  "Renewed  Attack  on  'Predatory'  Subprime 
Lenders."  Fair  Lending/ CRA  Compass.  (June  1999) 
and  http://cra-cn.home.mindspring.com. 

90  See  Randall  M.  Scheessele.  2998  HMDA 
Highlights.  Housing  Finance  Working  Paper  HF- 
009,  Office  of  Policy  Development  and  Research, 
U.S.  Department  of  Housing  and  Urban 
Development.  (October  1999).  NonspeciaUzed 
lenders  such  as  banks  and  thrifts  also  make 
subprime  loans,  but  no  data  is  available  to  estimate 
the  number  of  these  loans. 


refinance  loans  accoimted  for  80  percent  of 
the  subprime  loans  reported  by  the 
specialized  subprime  lenders  in  1997. 

An  important  question  is  whether 
borrowers  in  the  subprime  market  are 
sufficiently  creditworthy  to  qualify  for  more 
traditional  loans.  Freddie  Mac  has  said  that 
one  of  the  promises  of  automated 
underwriting  is  that  it  might  be  better  able  to 
identify  borrowers  who  are  uimecessarily 
assigned  to  the  high-cost  subprime  market.  It 
has  estimated  that  10-30  percent  of 
borrowers  who  obtain  mortgages  in  the 
subprime  market  could  qualify  for  a 
conventional  prime  loan  through  Loan 
Prospector,  its  automated  imderwriting 
system.^' 

Most  of  the  subprime  loans  that  were 
piutihased  by  the  GSEs  in  past  years  were 
piuchased  through  structured  transactions. 
Under  this  form  of  transaction,  whole  groups 
of  loans  are  purchased,  and  not  all  loans 
necessarily  meet  the  GSEs'  traditional 
imderwriting  guidelines.  The  GSEs  typically 
guarantee  the  so-called  "A"  tranche,  which  is 
supported  by  a  "B"  tranche  that  covers 
default  costs. 

An  expanded  GSE  presence  in  the 
subprime  market  could  be  of  significant 
benefit  to  lower-income  families,  minorities, 
and  families  living  in  underserved  areas. 
HUD's  research  shows  that  in  1998:  African- 
Americans  comprised  5.0  percent  of  market 
borrowers,  but  19.4  percent  of  subprime 
borrowers;  Hispanics  made  up  5.2  percent  of 
market  borrowers,  but  7.8  percent  of 
subprime  borrowers;  very  low-income 
borrowers  accounted  for  12.1  percent  of 
market  borrowers,  but  23.3  percent  of 
subprime  borrowers;  and  borrowers  in 
underserved  areas  amoimted  to  24.8  percent 
of  market  borrowers,  but  44.7  percent  of 
subprime  borrowers.'^ 

Most  subprime  borrowers  are  classified  as 
"A-minus,"  which  means  that  they  are 
slightly  below  investment  grade  due  to  the 
borrower's  past  credit  problems.  Freddie  Mac 
has  developed  initiatives  to  allow  its  Seller/ 
Servicers  using  Loan  Prospector  to  sell  them 
"A-minus"  loans.  In  April  1999  Freddie  Mac 
began  a  purchasing  "A-minus"  loans  with 
prepayment  penalties  on  a  flow  basis  and  has 
provided  guarantees  for  the  senior  portions  of 
mortgage  securitizations  backed  in  part  by  B 
and  C  loans.93  Freddie  Mac  hopes  that  the 
information  gleaned  from  these  initiatives 
will  enable  it  to  study  the  performance  of 
subprime  loans  and  enhance  its  ability  to 
provide  financing  in  this  market.  One 
concern  Freddie  Mac  has  is  that  as  the  GSEs 
get  deeply  involved  in  the  subprime  market. 


«'  Freddie  Mac,  We  Open  Doors  for  America's 
Families.  Freddie  Mac's  Annual  Housing  Activities 
Report  for  1997,  (March  16,  1998),  p.  23. 

*2The  statistics  cited  for  the  "market"  refer  to  all 
conforming  conventional  mortgages  (both  home 
purchase  and  refinance).  The  data  for  the  subprime 
market  are  for  200  lenders  that  specialize  in  such 
loans:  see  Scheessele,  op.  cit. 

93  "Freddie  Mac  Begins  Buying  A-Loans  With 
Prepay  Penalties,"  Inside  Mortgage  Finance.  (May 
21, 1999),  p.  9;  and  "Democratic  Senator  Suggests 
Fannie  and  Freddie  Could  Improve  Subprime 
Mortgage  Market,"  Inside  Mortgage  Finance.  (June 
25,  1999),  pp.  5-6. 
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and  if  they  take  on  a  first-loss  position, 
servicing  quality  might  erode. ^'» 

Fannie  Mae  has  not  been  as  involved  in  the 
subprime  market  as  Freddie  Mac  to  date,  but 
it  has  expressed  its  intent  to  fully  enter  the 
"  A-minus"  market  over  the  next  several 
years. ^5  During  1998,  Fannie  Mae 
approximates  that  it  purchased  $10  billion  in 
"Alt-A"  loans,  about  a  quarter  of  that  market. 
In  September  1999,  Fannie  Mae  announced 
the  availability  of  the  "Timely  Payment 
Rewards"  mortgage.  Under  this  product, 
borrowers  who  qualify  but  have  slightly 
impaired  credit  are  eligible  for  a  mortgage 
with  a  higher  rate  than  the  stcmdard 
conventional  mortgage.  After  24  months  of 
paying  the  mortgage  on  time,  the  borrower  is 
guaranteed  a  one  percent  interest  rate 
reduction. ^8  Fannie  Mae  sees  its  Desktop 
Underwriter  automated  underwriting  system 
and  other  technology  initiatives  as  the  keys 
which  will  enable  it  to  manage  credit  risk  of 
such  loans  in  a  manner  that  allows  a  greatly 
expanded  presence  in  the  subprime  market. 

Increased  involvement  by  the  GSEs  in  the 
subprime  market  will  result  in  more 
standardized  underwriting  guidelines.  As  the 
subprime  market  becomes  more 
standardized,  market  efficiencies  will  reduce 
borrowing  costs.  Lending  to  credit-impaired 
borrowers  will,  in  turn,  increasingly  make 
good  business  sense  for  the  mortgage  market. 

f.  Loans  on  Manufactured  Housing 

Manufactured  housing  provides  low-cost, 
basic-quality  housing  for  millions  of 
American  households,  especially  younger, 
lower-income  families  in  the  South,  West, 
and  rural  areas  of  the  nation.  Many 
households  living  in  manufactured  housing 
because  they  simply  cannot  afford  site-built 
homes,  for  which  the  construction  cost  per 
square  foot  is  much  higher.  Because  of  its 
affordability  to  lower-income  families, 
manufactured  housing  is  one  of  the  fastest- 
growing  parts  of  the  American  housing 
market. 9^ 

The  American  Housing  Survey  found  that 
15.5  million  people  lived  in  7  million 
manufactured  homes  in  the  United  States  in 
1995,  and  that  such  units  accounted  for  6.3 
percent  of  the  housing  stock,  an  increase 
from  5.4  percent  in  1985.  Shipments  of 
manufactured  homes  rose  steadily  from 
171,000  units  in  1991  to  373,000  units  in 
1998.  The  industry  grew  much  faster  over 


**  "Subprime  Mortgage  Market  Nervously  Makes 
Room  for  Government-Sponsored  Enterprises," 
Inside  Mortgage  Finance.  (February  19,  1999),  p.  5- 
6. 

'5  Fannie  Mae's  plans  regarding  its  entry  into  the 
A-minus  and  "Altemative-A"  (Alt-A)  markets  are 
discussed  in  "Fannie  Mae  to  Fully  Enter  Alf-A 
Market  in  Two  Years,"  Origination  News, 
November  1998,  p.  33.  The  Alt-A  market  generally 
involves  conforming  size  mortgages  made  to  A 
quality  borrowers  that  fall  outside  Fannie  Mae's  or 
Freddie  Mac's  purchase  requirements  due  to  lack  of 
documentation,  the  property  type,  loan-to-value 
ratio,  or  a  combination  of  the  three. 

®®  Fannie  Mae  press  release,  (September  30, 
1999). 

9'  A  detailed  discussion  of  manufactured  housing 
is  contained  in  Kimberly  Vermeer  and  losephine 
Louie,  The  Future  of  Manufactured  Housing,  Joint 
Center  for  Housing  Studies,  Harvard  University, 
(January  1997). 


this  period  in  sales  volume,  from  $4.7  billion 
in  1991  to  $16.4  billion  in  1998,  reflecting 
both  higher  sales  prices  and  a  major  shift 
from  single-section  homes  to  multisection 
homes,  which  contain  two  or  three  units 
which  are  joined  together  on  site.^^ 

Despite  their  eligibility  for  mortgage 
financing,  only  about  10-20  percent  of 
manufactured  homes  ^  are  financed  with 
mortgages  secured  by  the  property,  even 
though  half  of  owners  hold  title  to  the  land 
on  which  the  home  is  sited.  Most  purchasers 
of  memufactured  homes  take  out  a  personal 
property  loan  on  the  home  and,  if  they  buy 
the  land,  a  separate  loan  to  finance  the 
purchase  of  the  land. 

In  1995  the  average  loan  size  for  a 
manufactured  home  was  $24,500,  with  a  15 
percent  down  payment  and  term  of  13  years. 
Rates  averaged  about  3  percentage  points 
higher  than  those  paid  on  15-year  fixed  rate 
mortgages,  but  borrowers  benefit  from  very 
rapid  loan-processing  and  underwriting 
standards  that  allow  high  debt  payment-to- 
incorae  ("back-end")  ratios. 

Traditionally  loans  on  manufactured 
homes  have  been  held  in  portfolio,  but  a 
secondary  market  has  emerged  since  trading 
of  asset-backed  securities  collateralized  by 
manufactured  home  loans  was  initiated  in 
1987.  Investor  interest  has  been  reported  as 
strong  due  to  reduced  loan  losses,  low 
prepayments,  and  eligibility  for  packaging  of 
such  loans  into  real  estate  mortgage 
investment  conduits  (REMICs).  The  GSEs' 
underwriting  standards  allow  them  to  buy 
loans  on  manufactured  homes  that  meet  the 
HUD  construction  code,  if  they  are  owned, 
titled,  and  taxed  as  real  estate. 

The  GSEs  are  beginning  to  expand  their 
roles  in  the  manufactured  home  loan 
market. '°°  A  representative  of  the 


9"  Data  on  industry  shipments  and  sales  has  been 
obtained  from  "U.S.  Housing  Market  CondiUons," 
U.S.  Department  of  Housing  and  Urban 
Development  (May,  1999),  p.  51. 

^  Although  the  terms  are  sometimes  used 
interchangeably,  manufactured  housing  and  mobile 
homes  differ  in  significant  ways  relative  to 
construction  standards,  mobility,  permanence,  and 
financing  (These  distinctions  are  spelled  out  in 
detail  in  Donald  S.  Bradley.  "Will  Manufactured 
Housing  Become  Home  of  First  Choice?"  Secondary 
Mortgage  Markets.  (July  1997)).  Mobile  homes  are 
not  covered  by  national  construction  standards, 
though  they  may  be  subject  to  State  or  local  siting 
requirements.  Manufactured  homes  must  be  built 
according  to  the  National  Manufactured  Housing 
Construction  Safety  and  Standards  Act  of  1974.  In 
accordance  with  this  act,  HUD  developed  minimum 
building  standards  in  1976  and  upgraded  them  in 
1994.  Manufactured  homes,  like  mobile  homes,  are 
constructed  on  a  permanent  chassis  and  include 
both  axles  and  wheels.  However,  with 
manufactured  housing,  the  axles  and  wheels  are 
intended  to  be  removed  at  the  time  the  unit  is 
permanently  affixed  to  a  foundation.  Manufactured 
homes,  unlike  mobile  homes,  are  seldom,  if  ever, 
moved.  Mobile  homes  are  financed  with  personal 
property  loans,  but  manufactured  homes  are  eligible 
for  conventional -mortgage  financing  if  they  are 
located  on  land  owned  by  or  under  long-term  lease 
to  the  borrower.  Other  types  of  factory-built 
housing,  such  as  modular  and  panelized  homes,  are 
not  included  in  this  definition  of  "manufactured 
housing."  These  housing  types  are  often  treated  as 
"site  built"  for  piu-poses  of  eligibility  for  mortgage 
financing. 

•<»  Freddie  Mac,  the  Manufactiu^d  Housing 
Institute  and  the  Low  Income  Housing  Fund  have 


Manufactured  Housing  Institute  has  stated 
that  "Clearly,  manufactured  housing  loans 
would  fit  nicely  into  Faimie  Mae's  and 
Freddie  Mac's  affordable  housing  goals."  "" 
Given  that  manufactured  housing  loans  often 
carry  relatively  high  interest  rates,  an 
enhanced  GSE  role  could  also  improve  the 
affordability  of  such  loans  to  lower-income 
families. 

D.  Factor  2:  Economic,  Housing,  and 
Demographic  Conditions:  Multifamily 
Mortgage  Market 

Since  the  early  1990s,  the  multifamily 
mortgage  market  has  become  more  closely 
integrated  with  global  capital  markets, 
although  not  to  the  same  degree  as  the  single- 
family  mortgage  market.  In  1997,  34  percent 
of  multifamily  mortgage  originations  were 
securitized,  compared  with  50  percent  of 
single-family  originations. '"^ 

Loans  on  multifamily  properties  are 
typically  viewed  as  riskier  than  their  single- 
family  counterparts.  Property  values,  vacancy 
rates,  and  market  rents  in  multifamily 
properties  appear  to  be  highly  correlated 
with  local  job  market  conditions,  creating 
greater  sensitivity  of  loan  performance  to 
economic  conditions  than  may  be 
experienced  in  the  single-fsunily  market. 

Within  much  of  the  single-family  mortgage 
market,  the  GSEs  occupy  an  undisputed 
position  of  industrywide  dominance,  holding 
loans  or  guarantees  with  an  unpaid  principal 
balance  (UPB)  of  $1.5  trillion,  comprising  36 
percent  of  $4.0  trillion  in  outstanding  single- 
family  mortgage  debt  as  of  the  end  of  1997. 
In  multifamily,  the  overall  market  presence 
of  the  GSEs  is  more  modest.  At  the  end  of 
1997,  the  GSEs  direct  holdings  and 
guarantees  were  $41.4  billion,  representing 
13.8  percent  of  $301  billion  in  outstanding 
multifamily  mortgage  debt-'^^  Based  on 
market  origination  volume  estimated  at  $40.7 
billion,  GSE  acquisitions  during  1997 
represented  24  percent  of  the  conventional 
multifamily  market."^ 

1.  Special  Issues  and  Unmet  Needs 

Recent  studies  have  documented  a  pressing 
unmet  need  for  affordable  housing.  For 


formed  an  alliance  to  utilize  manufactured  housing 
along  with  permanent  financing  and  secondary 
market  involvement  to  bring  affordable,  attractive 
housing  to  underserved.  low-  and  moderate-income 
urban  neighborhoods.  Origination  News.  (December 
1998),  p.l8. 

""  Mortgage-Backed  Securities  Letter.  (September 
7.  1998),  p.  3. 

'"2  The  Mortgage  Market  Statistical  Annual  for 
1998  (Washington.  DC:  Inside  Mortgage  Finance 
Publications),  203,  425:  U.S.  Housing  Market 
Conditions  (November  1998).  Table  17. 

^°3  Federal  Fesen-e  Bulletin.  June  1998.  A  35,  The 
comparable  figure  for  year-end  1992.  before  the 
interim  housing  goals  took  effect,  was  10.5  percent. 
(Federal  Reserve  Bulletin.  (December  1993).  A  38.) 

'"*  Mortgages  acquired  by  the  GSEs  during  1997 
include  some  seasoned  loans  originated  before 
1997,  but.  recognizing  that  it  is  likely  that  the  GSE 
will  purchase  some  1997  acquisitions  in  later  years, 
the  24  percent  figure  provides  a  fairly  good 
indicator  of  the  magnitude  of  the  GSEs'  multifamily 
presence  that  year  .  GSE  multifamily  market  share 
appears  to  have  risen  significantly,  to 
approximately  38  percent,  in  1998.  The  size  of  the 
conventional  multifamily  market  is  discussed  in 
Appendix  D. 
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Reital  Housing  Assistance — The 
The  1997  Report  to  Congress  on 
ng  Needs,  U.S.  Department  of 
Urbtn  Development.  CJffice  of  Policy 

Research  (April  1998). 
Cun^nings  and  Denise  DiPasquale, 
ondary  Market  for  Affordable 
1  .essons  From  the  LIMAC/Freddie 
nie  Mae  Programs."  Cityscape;  A 
Development  and  Research,  4(1), 


because  costs  would  be  borne  privately  but 
competitors  would  benefit. 

2.  Underserved  Market  Segments 

There  is  evidence  that  segments  of  the 
multifamily  housing  stock  have  been  affected 
by  costly,  difficult,  or  inconsistent 
availability  of  mortgage  financing.  Small 
properties  with  5-50  units  represent  an 
example.  The  fixed-rate  financing  that  is 
available  is  typically  structured  with  a  5-10 
year  term,  with  interest  rates  as  much  as  150 
basis  points  higher  than  those  on  standard 
multifamily  loans,  which  may  have  adverse 
implications  for  affordability.'"^  This  market 
segment  appears  to  be  dominated  by  thrifts 
auid  other  depositories  who  keep  these  loans 
in  portfolio.  In  piat  to  hedge  interest  rate  risk, 
loans  on  small  properties  are  often  structiued 
as  adjustable-rate  mortgages. 

Multifamily  properties  with  significant 
rehabilitation  needs  have  experienced 
difficulty  in  obtaining  mortgage  financing. 
Properties  that  are  more  than  10  years  old  are 
typically  classified  as  "C"  or  "D"  properties, 
and  are  considered  less  attractive  than  newer 
properties  by  many  lenders  and  investors. '"^ 
Fannie  Mae's  underwriting  guidelines  for 
negotiated  transactions  state  that  "the  Lender 
is  required  to  use  a  more  conservative 
underwriting  approach"  for  transactions 
involving  properties  10  or  more  years  old.'"^ 
Faimie  Mae  funding  for  rehabilitation 
projects  is  generally  limited  to  $6,000  per 
unit.^*°  Multifamily  rehabilitation  loans 
account  for  1.9  percent  of  units  backing 
Freddie  Mac  1998  purchases.  Rehabilitation 
loans  accounted  for  only  0.5  percent  of  units 
backing  Fannie  Mae's  purchases  that  year. 

Historically,  the  flow  of  capital  into 
housing  for  seniors  has  been  characterized  by 


10'  Drew  Schneider  and  James  Follain  assert  that 
interest  rates  on  small  property  mortgages  are  as 
high  as  300  basis  points  over  comparable  maturity 
Treasuries  in  "A  New  Initiative  in  the  Federal 
Housing  Administration's  OfBce  of  Multifamily 
Housing  Programs:  An  Assessment  of  Small  Projects 
Processing,"  Cityscape:  A  Journal  of  Policy 
Development  and  Research  4(1):  43-58,  1998. 
Berkshire  Realty,  a  Fannie  Mae  Delegated 
Underwriting  and  Servicing  (DUS)  lender  based  in 
Boston,  was  quoting  spreads  of  135  to  150  basis 
points  in  "Loans  Smorgasbord,"  Multi-Housing 
News,  August-September  1996.  Additional 
information  on  the  interest  rate  differential  between 
large  and  small  multifamily  properties  is  contained 
in  William  Segal  and  Christopher  Herbert, 
Segmentation  of  the  Multifamily  Mortgage  Market: 
The  Case  of  Small  Properties,  paper  presented  to 
annual  meetings  of  the  American  Real  Estate  and 
Urban  Economics  Association,  (January  2000). 

">»On  the  relation  between  age  of  property  and 
quality  classification  see  Jack  Goodman  and  Brook 
Scott.  "Rating  the  Quality  of  Multifamily  Housing," 
Real  Estate  Finance,  (Summer,  1997). 

^"^  Fannie  Mae  Multifamily  Negotiated 
Tmnsactions  Guide.  Section  305.03,  "Properties 
More  than  Ten  Years  Old.  " 

"°fannje  Mae  Multifamily  Delegated 
Underwriting  and  Servicing  Guide,  Section  306.01 , 
"Definition — Moderate  Rehabilitation  Property." 
Loans  involving  rehabilitation  costs  exceeding 
S6,000  per  unit  may  be  approved  on  an  exception 
basis,  but  in  no  event  may  rehabilitation  costs 
exceeds  510,000  per  unit  or  25  percent  of  the  loan 
amount,  whichever  is  lower.  In  October,  1998 
Fannie  Mae  announced  a  rehabilitation  lending 
initiative  providing  up  to  $15,000  per  on  the 
condition  that  all  units  financed  are  affordable  to 
low-  and  moderate  income  tenants. 


a  great  deal  of  volatility.  A  continuing  lack 
of  long-term,  fixed-rate  financing  jeopardizes 
the  viability  of  a  number  of  some  properties. 
There  is  evidence  that  financing  for  new 
construction  remains  scarce.'"  Both  Fannie 
Mae  and  Freddie  Mac  offer  Senior  Housing 
pilot  programs. 

Under  circimistances  where  mortgage 
financing  is  difficult,  costly,  or  inconsistent, 
GSE  intervention  may  be  desirable.  Follain 
and  Szymanoski  (1995)  say  that  "a  (market] 
failure  occurs  when  the  market  does  not 
provide  the  qujuitity  of  a  particular  good  or 
service  at  which  the  marginal  social  benefits 
of  another  unit  equal  the  marginal  social 
costs  of  producing  that  imit.  In  such  a 
situation,  the  benefits  to  society  of  having 
one  more  unit  exceeds  the  costs  of  producing 
one  more  unit;  thus,  a  rationale  exists  for 
some  level  of  government  to  intervene  in  the 
market  and  expand  the  output  of  this 
good. "  "2  It  can  be  argued  that  the  GSEs  have 
the  potential  to  contribute  to  the  mitigation 
of  difficult,  costly,  or  inconsistent  availability 
of  mortgage  financing  to  segments  of  the 
multifamily  market  because  of  their  funding 
cost  advantage,  and  even  a  responsibility  to 
do  so  as  a  consequence  of  their  public 
missions,  especially  in  light  of  the  limitations 
on  direct  government  resources  available  to 
multifamily  housing  in  today's  budgetary 
environment. 

3.  Recent  History  and  Future  Prospects  in 
Multifamily 

The  expansion  phase  of  the  real  estate 
cycle  been  well  underway  for  several  years 
now,  at  least  insofar  as  it  pertains  to 
multifamily.  Rental  rates  have  been  rising, 
and  vacancy  rates  have  been  relatively  stable, 
contributing  to  a  favorable  environment  for 
multifamily  construction  and  lending 
activity. "3  Delinquencies  on  commercial 
mortgages  reached  an  18-year  low  in  1997. '"• 
Some  analysts  have  warned  that  recent 
prosperity  may  have  contributed  to 
overbuilding  in  some  markets  and 
deterioration  in  underwriting  standards.  "^  A 


'"  W.  Donald  Campbell.  Seniors  Housing 
Finance,  prepared  for  American  Association  of 
Retired  Persons  White  House  Conference  on  Aging 
Mini-Conference  on  Expanding  Housing  Choices  for 
Older  People,  (January  26-27,  1995). 

'"James  R.  Follain  and  Edward  J.  Szymanoski. 
"A  Framework  for  Evaluating  Government's 
Evolving  Role  in  Multifamily  Mortgage  Markets," 
Cityscape:  A  Journal  of  Policy  Development  and 
Research  1(2),  (1995),  p.  154. 

'>3  Despite  sustained  economic  expansion, 
however,  the  rise  in  homeownership,  has  not  fallen 
below  9  percent  in  recent  years.  (Regis  J.  Sheehan, 
"Steady  Growth,"  Units,  (November/December 
1998),  pp.  40-43).  Regarding  rents  and  vacancy 
rates  see  also  Ted  Comwell.  "Multifamily  Lending 
Approaches  Record  Level,"  National  Mortgage 
News,  (September  23, 1996);  and  David  Berson, 
Monthly  Economic  and  Mortgage  Market  Report, 
Fannie  Mae,  (November  1998). 

"•'  American  Council  of  Life  Insurance  data 
reported  in  Inside  MBSB-ABS.  (March  20,  1998). 

•"A  November,  1998  "Review  of  the  Short-Term 
Supply/Demand  Conditions  for  Apartments"  by 
Peter  P.  Kozel  of  Standard  and  Poor's  concludes 
that  "in  some  markets,  the  supply  of  units  exceeds 
the  likely  level  of  demand,  and  in  only  a  few  MSAs 
should  the  pace  of  development  accelerate."  See 
also  "Apartment  Projects  Find  Lenders  Are  Ready 
with  Financing,"  Lew  Sichelman,  National 
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September,  1998  report  by  the  Office  of  the 
Comptroller  of  the  Currency  anticipates 
continued  decline  in  credit  standards  at  the 
77  largest  national  banks  as  a  consequence  of 
heightened  competition  between  lenders,  and 
the  Federal  Deposit  Insurance  Corporation 
has  expressed  similar  concerns  regarding 
1,212  banks  it  examined. '^^ 

Growth  in  the  multifamily  mortgage  market 
has  been  fueled  by  investor  appetites  for 
Commercial  Mortgage  Backed  Securities 
(CMBS).  Nonagency  securitization  of 
multifamily  and  commercial  mortgages 
received  an  initial  impetus  from  the  sale  of 
nearly  $20  billion  in  mortgages  acquired  by 
the  Resolution  Trust  Corporation  (RTC)  from 
insolvent  depositories  in  1992-1993. 
Nonagency  issuers  typically  enhance  the 
credit-worthiness  of  their  offerings  through 
the  use  of  senior-subordinated  structures, 
combining  investment-grade  senior  tranches 
with  high-yield,  below  investment-grade 
junior  tranches  designed  to  absorb  any  credit 
losses."' 

Because  of  their  relatively  low  default  risk 
in  comparison  with  loans  on  other  types  of 
income  property,  multifamily  mortgages  are 
often  included  in  mixed-collateral  financing 
structures  including  other  commercial 
property  such  as  office  buildings,  shopping 
centers,  and  storage  warehouses.  CMBS 
volume  reached  $30  billion  in  1996,  $44 
billion  in  1997,  and  $78  billion  in  the  1998, 
approximately  25  percent  of  which  was 
multifamily. '^8 

During  the  financial  markets  turmoil  in  the 
fall  of  1998,  investors  expressed  reluctance  to 
purchase  the  subordinated  tranches  in  CMBS 
transactions,  jeopardizing  the  ability  of 
issuers  to  provide  a  cost-effective  means  of 
credit-enhancing  the  senior  tranches  as 
well.i^^  When  investor  perceptions  regarding 


Mortgage  News,  (April  14,  1997);  Commercial 
Lenders  Warned  That  They  Could  Spur 
Overbuilding,  National  Mortgage  News,  (March  30, 
1998);  "Multifamily,  Commercial  Markets  Grow 
Up,"  Neil  Morse,  Secondary  Marketing  Executive, 
(February  1998);"  "Recipe  for  Disaster,"  National 
Mortgage  News  editorial,  (July  6.  1998). 

"^1 998  Survey  of  Credit  Underwriting  Practices, 
Comptroller  of  the  Currency,  National  Credit 
Committee.  "For  the  fourth  consecutive  year, 
underwriting  standards  for  commercial  loans  have 
eased,"  states  the  OCC  report.  "Examiners  again  cite 
competitive  pressure  as  the  primary  reason  for 
easing  underwriting  standards."  The  weakening  of 
underwriting  practices  is  especially  concentrated  in 
commercial  real  estate  lending  according  to  a  the 
Federal  Deposit  Insurance  Corporation's  Report  on 
Underwriting  Practices,  (October  1997-March 
1998).  See  also  Donna  Tanoue,  "Underwriting 
Concerns  Grow,"  National  Mortgage  News, 
(September  21, 1998),  and  "Making  the  Risk-Takers 
Pay,"  National  Mortgage  News.  (October  12, 1998). 

'"On  the  effects  of  multifamily  mortgage 
securitization  see  "Financing  Multifamily 
Properties:  A  Play  Widi  new  Actors  and  New 
Lines,"  Donald  S.  Bradley,  Frank  E.  Nothaft,  and 
James  L.  Freund,  Cityscape,  A  journal  of  Policy 
Development  and  Research,  vol.  4,  No.  1  (1998); 
and  "Financing  Multifamily  Properties."  Donald  S. 
Bradley,  Frank  E.  Nothaft.  and  James  L.  Freund, 
Urban  Land  (November  1998). 

"«  "New-Issue  CMBS  Volume."  Commercial 
Mortgage  Alert.  (  October  5, 1998);  Inside  MBS  & 
ABS,  (February  12.  1999). 

1  '9  "New  CMBS  Headache:  B-Piece  Market 
Softens,"  Commercial  Mortgage  Alert,  (September 
21,  1998);  "Criimi  Bankruptcy  Accelerates  CMBS 


credit  risk  on  subordinated  debt  escalated 
rapidly  in  August  and  September,  the  CSEs, 
which  do  not  typically  use  subordination  as 
a  credit  enhancement,  benefited  from  a 
"flight  to  quality."  '^o  As  spreads  on  AAA- 
rated  CMBS  widened  from  85  basis  points  to 
200  basis  points  over  to  comparable-maturity 
Treasury  securities,  some  conduits  found  it 
advantageous  to  sell  whole  loans  to  the  life 
insurance  companies,  the  GSEs,  and  other 
traditional  investors  rather  than  securitize 
them  directly  as  they  had  originally 
planned. '21  The  withdrawal  from  the  market 
of  a  number  of  the  three  largest  CMBS 
originators,  Nomura/Capital  America,  Conti- 
Trade  Services  and  Daiwa  Securities  will 
contribute  to  higher  levels  of  GSE 
multifamily  market  share  on  a  continuing 
basis. '22  Ultimately,  the  relation  between 
GSE  and  CMBS  yield  spreads  will  be  a  major 
determinant  of  GSE  multifamily  market 
share. '23  Continuing  uncertainty  in  the 
CMBS  sector  adds  a  note  of  uncertainty  to 
projections  regarding  GSE  multifamily 
acquisition  volume  in  Appendix  D. 

Depository  institutions  and  life  insurance 
companies,  formerly  among  the  largest 
holders  of  multifamily  debt,  have 
experienced  a  decline  in  their  share  of  the 
market  at  the  expense  of  CMBS  conduits. '2< 
Increasingly,  depositories  and  life  insurance 
companies  are  participating  in  multifamily 
markets  by  holding  CMBS  rather  than  whole 
loans,  which  are  often  less  liquid,  more 
expensive,  and  subject  to  more  stringent  risk- 
based  capital  standards. >25  Ln  recent  years  a 


Freefall,"  Commercial  Mortgage  Alert,  (October  12, 
1998);  "Capital  America  Halts  Lending  Amid 
Woes,"  Commercial  Mortgage  Alert,  (October  12, 
1998). 

'^"On  CMBS  spreads  see  "Turmoil  Hikes  Loan 
Rates"  in  Wall  Street  Mortgage  Report.  (September 

14,  1998).  Regarding  implications  for  the  GSEs  of 
the  conduit  puilback  see  "No  Credit  Crunch  for 
First  Mortgages"  in  Commercial  Mortgage  Alert. 
(October  12, 1998). 

'^'  Sally  Gordon,  "A  Lesson  From  the  Capital 
Markets,"  Mortgage  Banking  Special  Issue — 
Commercial,  (February  1999),  pp.  12-18. 

'22  See  "'99  CMBS  Outlook:  Fast  Start,  Then 
Lull,"  Commercial  Mortgage  Alert.  (December  7, 
1998);  "Chastened  Conduits  Get  Back  to  Business,  " 
Commercial  Mortgage  Alert,  (February  15.  1999). 
Nomura/Capital  America's  monthly  CMBS  volume 
had  been  at  a  level  of  approximately  SI  billion.  See 
also  "ConUFinancial  Halts  Originations,  Plans 
Portfolio  Selloff,"  Real  Estate  Finance  6- 
Investment,  (November  9, 1998);  and  "Nomura  in 
US  Quits  CRE  Lending,"  National  Mortgage  News, 
(December  21,  1998). 

'23 CMBS  yield  spreads  in  early  1999  were 
approximately  75-100  basis  points  wider  than  those 
in  the  summer  of  1998,  but  approximately  75-100 
basis  points  narrower  than  the  peak  reached  in  the 
fall  of  1998.  "Chastened  Conduits  Get  Back  to 
Business,"  Commercial  Mortgage  Alert.  (February 

15,  1999). 

'2*  "Financing  Multifamily  Properties:  A  Play 
With  New  Actors  and  New  Lines."  Donald  S. 
Bradley,  Frank  E.  Nothaft,  and  )ames  L.  Freund. 
Cityscape:  A  Journal  of  Policy  Development  and 
flesearch.  4(1),  (1998). 

'25  The  Impact  of  Public  Capital  Markets  on 
Urban  Real  Estate.  Clement  Dinsmore.  discussion 
paper,  Brookings  Institution  Center  on  L'rban  and 
Metropolitan  Policy,  July  1998;  "Capital 
Availability  Fuels  Commercial  Market  Growth." 
Marshall  Taylor,  Real  Estate  Finance  Today, 
(Februar\- 17. 1997) 


rising  proportion  of  multifamily  mortgages 
have  been  originated  to  secondary  market 
standards,  a  consequence  of  a  combination  of 
factors  including  the  establishment  of  a 
smoothly  functioning  securitization 
"infrastructure;"  the  greater  liquidity  of 
mortgage-related  securities  as  compared  with 
whole  loans;  and  the  desire  for  an  "exit 
strategy"  on  the  part  of  investors. '26 

Because  of  their  limited  use  of  mortgage 
debt,  increased  equity  ownership  of 
multifamily  properties  by  REITs  may  have 
contributed  to  increased  competition  among 
mortgage  originators,  servicers  and  investors 
for  a  smaller  mortgage  market  than  would 
otherwise  exist.  During  the  first  quarter  of 
1997,  REITs  accounted  for  45  percent  of  all 
commercial  real  estate  transactions,  and  the 
market  capitalization  of  REITs  at  the  end  of 
January  1998  exceeded  that  of  outstanding 
CMBS.'27 

Demographic  factors  will  contribute  to 
continued  steady  growth  in  the  new 
construction  segment  of  the  multifamily 
mortgage  market.  The  number  of  apartment 
households  is  expected  to  grow 
approximately  1.1  percent  per  year  over 
2000-2005.  Taking  into  consideration  losses 
from  the  housing  stock,  it  has  been  projected 
that  approximately  250,000-275,000 
additional  multifamily  units  will  be  needed 
in  order  to  meet  anticipated  demand. '2*  This 
flow  is  approximately  half  that  of  the  mid- 
1980s,  but  twice  that  of  the  depressed  early 
1990s.  In  1998,  273,900  apartment  units  were 
completed. '29 

The  high  degree  of  volatility  of  multifamily 
new  construction  experienced  historically  is 
consistent  with  a  view  that  this  sector  of  the 
housing  market  is  driven  more  by 
fluctuations  in  the  availability  of  financing 
than  by  demographic  fundamentals.  The 
stability  and  liquidity  of  the  housing  finance 
system  is  therefore  a  significant  determinant 
of  whether  the  volume  of  new  construction 
remains  consistent  with  demand. 

Past  experience  suggests  that  the 
availability  of  financing  for  all  forms  of 
commercial  real  estate  is  highly  sensitive  to 
the  state  of  the  economy.  In  periods  of 
economic  imcertainty,  lenders  and  investors 
sometimes  raise  underwriting  and  credit 
standards  to  a  degree  that  properties  that 
would  be  deemed  creditworthy  under  normal 
circumstances  are  suddenly  unable  to  obtain 
financing.  Ironically,  difficulty  in  obtaining 
financing  may  contribute  to  a  fall  in  property 
values  that  can  exacerbate  a  credit  crunch. '^o 


126  Board  of  Governors  of  the  Federal  Reserve 
System  and  U.S.  Securities  and  Exchange 
Commission,  Report  to  the  Congress  on  Markets  for 
Small-Business-  and  Commercial-Mortgage-Backed 
Securities.  (Septemt)er  1998). 

1J7  -RErrs  Tally  Nearly  Half  of  All  Big  CRE  Deals 
in  First  Quarter,"  National  Mortgage  News.  (July  7. 
1997);  "Will  REITs,  Mortgage-Backeds  Make 
Difference  in  Downturn."  Jennifer  Goldblatt, 
American  Banker.  (February  18,  1998). 

'20  "Apartment  Demographics:  Good  for  the  Long 
Haul?"  Jack  Goodman.  Real  Estate  Finance,  (Winter 
1997);  "The  Multifamily  Oudook.  "  [ack  Goodman. 
Urban  Land,  (Novemt)er  1998). 

'29  U.S.  Housing  Market  Conditions  2nd  Quarter 
1999.  U.S.  Department  of  Housing  and  Urban 
Development  (August  1999),  Table  4. 

""Howard  Esaki.  a  principal  in  CMBS  Research 
at  Morgan  Stanley  Deain  Witter  stated  recently  that 
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guaranteed  by  the  GSEs  represent 
approximately  8  percent  of  the  overall  stock 
of  mortgage  debt.^^s 

However,  the  multifamily  market 
contributes  disproportionately  to  GSE 
purchases  meeting  both  the  Low-  and 
Moderate-Income  and  Special  Affordable 
Housing  goals.  In  1997,  Faimie  Mae's 
multifamily  purchases  represented  13.4 
percent  of  their  total  acquisition  volume, 
measured  in  terms  of  dwelling  units.  Yet 
these  multifamily  purchases  comprised  26.7 
percent  of  units  qualifying  for  the  Low-  and 
Moderate  Income  Housing  Goal,  and  44.4 
percent  of  units  meeting  the  Special 
Affordable  goal.  Multifamily  purchases  were 
8.2  percent  of  units  backing  Freddie  Mac's 
1997  acquisitions,  18.8  percent  of  units 
meeting  the  Low-and  Moderate  Income 
Housing  Goal,  and  31.4  percent  of  units 
qualifying  for  the  Special  Affordable  Housing 
Goal.  "6  The  multifamily  market  therefore 
comprises  a  significant  share  of  units  meeting 
the  Low-  and  Moderate-Income  and  Special 
Affordable  Housing  Goals  for  both  GSEs,  and 
the  goals  may  have  contributed  to  increased 
emphasis  by  both  GSEs  on  multifamily  in  the 
period  since  the  Final  Rule  took  effect  in 
1995. '37 

The  majority  of  units  backing  GSE 
multifamily  transactions  meet  the  Low-  and 
Moderate  Income  Housing  Goal  because  the 
great  majority  of  rental  units  are  affordable  to 
families  at  100  percent  of  median  income,  the 
standard  upon  which  the  Low-  and  Moderate 
Income  Housing  Goal  is  defined.  For 
example,  33.3  percent  of  units  securing 
Freddie  Mac's  1997  one-family  owner- 
occupied  mortgage  purchases  met  the  Low- 
and  Moderate  Income  Housing  Goal, 
compared  with  95.9  percent  of  its 
multifamily  transactions.  Corresponding 
figures  for  Fannie  Mae  were  33.8  percent  and 
85.2  percent. '^8  For  this  reason,  multifamily 
purchases  represent  a  crucial  component  of 
the  GSEs'  efforts  in  meeting  the  Low-  and 
Moderate  Income  Housing  Goal. 

Because  such  a  large  proportion  of 
multifamily  units  qualify  for  the  Low-  and 
Moderate-Income  Housing  Goal  and  for  the 
Special  Affordable  Housing  Goal,  Freddie 
Mac's  weaker  multifamily  performance 
adversely  affects  its  overall  performance  on 
these  two  housing  goals  relative  to  Fannie 
Mae.  Units  in  multifamily  properties 
accounted  for  7.9  percent  of  Freddie  Mac's 
mortgage  purchases  during  1996-1998, 
compared  with  12.2  percent  for  Fannie  Mae. 
Fannie  Mae's  greater  emphasis  on 
multifamily  is  a  major  factor  contributing  to 


As  Financing  Pool  Dries  Up. 
Opportijnity,"  New  York  Times, 

l|ae's  World  Wide  Web  site  at 
fanni  mae.com. 


>  Federal  Reserve  Bulletin.  (June  1998),  A  35. 

138 1997  Annual  Housing  Activity  Reports,  Table 
1. 

's' William  Segal  and  Edward  J.  Szymanoski.  The 
Multifamily  Secondary  Mortgage  Market:  The  Role 
of  Government-Sponsored  Enterprises.  Housing 
Finance  Working  Paper  No.  HF-002,  Office  of 
Policy  Development  and  Research,  Department  of 
Housing  and  Urban  Development,  (March  1997). 

'3»  HUD  analysis  of  GSE  loan-level  data. 
Affordability  data  are  missing  on  11.1  percent  of 
units  l>acking  Fannie  Mae's  1997  multifamily 
acquisitions,  which  may  contribute  lo  the  disparity 
between  Fannie  Mae  and  Freddie  Mac  regarding 
percentage  of  multifamily  acquisitions  contributing 
to  the  low-mod  goal. 


the  strength  of  its  housing  goals  performance 
relative  to  Freddie  Mac. 

5.  A  Role  for  the  GSEs  in  Multifamily 
Housing 

By  sustaining  a  secondary  market  for 
multifamily  mortgages,  the  GSEs  can  extend 
the  benefits  that  come  from  increased 
mortgage  liquidity  to  many  more  lower- 
income  families  while  helping  private 
ovraers  to  maintain  the  quality  of  the  existing 
affordable  housing  stock.  In  addition, 
standardization  of  underwriting  terms  and 
loan  documents  by  the  GSEs  has  the 
potential  to  reduce  transactions  costs.  As  the 
GSEs  gain  experience  in  areas  of  the 
multifamily  mortgage  market  affected  by 
costly,  difficult,  or  inconsistent  access  to 
secondary  markets,  they  gain  experience  that 
enables  them  to  better  measure  and  price 
default  risk,  yielding  greater  efficiency  and 
further  cost  savings. 

Ultimately,  greater  liquidity,  stability,  and 
efficiency  in  the  secondary  market  due  to  a 
significant  presence  by  the  GSEs  will  benefit 
lower-income  renters  by  enhancing  the 
availability  of  mortgage  financing  for 
affordable  rental  units — in  a  manner 
analogous  to  the  benefits  the  GSEs  provide 
homebuyers.  Providing  liquidity  and  stability 
is  the  main  role  for  the  GSEs  in  the 
multifamily  market,  just  as  in  the  single- 
family  market. 

Current  volatility  in  the  CMBS  market 
underlines  the  need  for  an  ongoing  GSE 
presence  in  the  multifamily  secondary 
market.  The  potential  for  an  increased  GSE 
presence  is  enhanced  by  virtue  of  the  fact 
that  an  increasing  proportion  of  multifamily 
mortgages  are  originated  to  secondary  market 
standards,  as  noted  previously.  While  the 
GSEs  have  also  been  affected  by  the  widening 
of  yield  spreads  affecting  CMBS,  historical 
experience  suggests  that  agency  spreads  will 
converge  to  historical  magnitudes  as  a 
consequence  of  the  perceived  benefits  of 
federal  sponsorship.^a  when  this  occurs,  the 
capability  of  the  GSEs  to  serve  and  compete 
in  the  multifamily  secondary  market  will  be 
enhanced.!*" 

6.  Multifamily  Mortgage  Market:  GSEs' 
Ability  To  Lead  the  Industry 

Holding  9.8  percent  of  the  outstanding 
stock  of  multifamily  mortgage  debt  and 
guarantees  as  of  the  end  of  1997,  Fannie  Mae 
is  regarded  as  an  influential  force  within  the 
multifamily  market.  Its  Delegated 
Underwriting  and  Servicing  (DUS)  program, 
in  which  Fannie  Mae  delegates  underwriting 
responsibilities  to  originators  in  return  for  a 
commitment  to  share  in  any  default  risk,  now 
accounts  for  more  than  half  its  multifamily 
acquisitions,  and  has  been  regarded  as  highly 
successful. 


"sfundingnotes.  Vol.  3,  Issue  9;  (September 
1998),  Eric  Avidon,  "PaineWebber  Lauds  Fannie 
DUS  Paper, "  National  Mortgage  News.  (September 
14,  1998),  p.  21. 

'*<> There  is  evidence  that  the  GSEs  have  benefited 
from  recent  widening  in  CMBS  spreads  because  of 
their  funding  cost  advantage.  See  "No  Credit 
Crunch  for  First  Mortgages, "  Commercial  Mortgage 
Alert.  (October  12, 1998);  and  "Turmoil  a  Bonanza 
for  Freddie, "  Commercial  Mortgage  Alert. 
(November  2, 1998). 
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Freddie  Mac's  presence  in  the  multifamily 
market  is  not  as  large  as  that  of  Fannie  Mae, 
with  year-end  1997  holdings  of  multifamily 
debt  and  guarantees  representing  2.5  percent 
of  the  total.  However,  Freddie  Mac  is 
credited  with  rapidly  rebuilding  its 
multifamily  operations  since  1993.  The  GSEs' 
ability  to  lead  the  multifamily  industry  is 
discussed  further  below. 

7.  GSEs'  Performance  in  the  Multifamily 
Mortgage  Market 

GSE  activity  in  the  multifamily  mortgage 
market  has  expanded  rapidly  since  1993,  as 
noted  previously.  However,  it  is  not  clear 
that  the  potential  of  the  GSEs  to  lead  the 
multifamily  mortgage  industry  has  been  fully 
exploited.  In  particular,  the  GSEs' 
multifamily  purchases  do  not  appear  to  be 
consistently  contributing  to  mitigation  of 
excessive  cost  of  mortgage  financing  facing 
small  properties  with  5-50  units.  GSE 
purchases  of  small  loans  with  unpaid 
principal  balance  (UPB)  less  than  or  equal  to 
$1  million  have  exhibited  considerable 
volatility  over  1993-1997,  ranging  from  as 
little  as  15  percent  of  the  number  of  mortgage 
loans  purchased  (1996)  to  as  high  as  64 
percent  (1995). i«i 

Based  on  data  from  the  Survey  of 
Residential  Finance  showing  that  37  percent 
of  units  in  mortgaged  multifamily  properties 
were  in  properties  with  5—49  units,  it  appears 
reasonable  to  assume  that  loans  backed  by 
small  properties  account  for  37  percent  of 
multifamily  units  financed  each  year. 
Applying  estimates  of  the  dollar-size  of  the 
conventional  multifamily  market  derived  in 
Appendix  D,  and  combining  these  with 
figures  on  loan  amount  per  unit  from  GSE 
data  in  conjunction  vdth  data  on  loans 
securitized  by  private  conduits  to  derive 
estimates  of  the  annual  volume  of 
multifamily  lending  as  measured  in  number 
of  units  financed,  is  appears  that,  during 
1996-1998,  the  GSEs  acquired  loans 
representing  only  5  percent  of  units  in  small 
multifamily  properties  with  5-50  units. 

GSE  multifamily  acquisitions  tend  to 
involve  larger  properties  than  are  typical  for 
the  market  as  a  whole. i*^  for  example,  the 
average  number  of  units  in  Fannie  Mae's 
1997  multifamily  transactions  was  163,  with 
a  corresponding  figure  of  158  for  Freddie 
Mac.  Both  of  these  averages  are  significantly 
higher  than  the  overall  market  average  of  33.4 
units  per  property  on  1995  originations 
estimated  from  the  HUD  Property  Owners 
and  Managers  (POMS)  survey. '""^  A  factor 
possibly  contributing  to  the  GSEs'  emphasis 
on  larger  properties  is  the  relatively  high 


'■"  HUD  analysis  of  GSE  loan-level  data. 

>*2  Larger  properties  may  be  perceived  as  less 
subject  to  income  volatility  caused  by  vacancy 
lasses.  Scale  economies  in  securitization  may  also 
favor  purchase  of  larger  multifamily  mortgages  by 
the  GSEs.  Scale  economies  refer  to  the  fixed  costs 
in  creating  a  mortgage  backed  security,  and  the 
smaller  reduction  in  yield  (higher  security  price)  if 
these  costs  can  be  spread  over  larger  unpaid 
principal  balances. 

"3 1995  POMS  data  are  used  because  1995 
represents  the  year  with  the  most  complete 
mortgage  origination  information  in  the  Survey. 
1996  GSE  data  are  used  because  of  number  of  units 
or  property  exhibited  atypical  behavior  during 
1995. 


fixed  multifamily  origination  costs,  including 
appraisal,  environmental  review,  and  legal 
fees  typically  required  under  GSE 
underwriting  guidelines.'** 

After  evaluating  the  results  of  a  $500 
million  Small  Loan  Experiment,  Fannie  Mae 
announced  in  Cfctober,  1998  that  it  had 
established  a  permanent  Small  Loan  product 
through  selected  DUS  lenders.  Features 
include  streamlined  underwriting  and  due 
diligence  procedures  and  documentation 
requirements.  Unlike  the  standard  DUS 
product,  which  has  a  $1  million  minimum 
loan  amount,  there  is  no  minimum  loan 
amount  for  the  Small  Loan  product.'** 

Another  area  affected  by  credit  gaps,  in 
which  the  GSEs  have  not  demonstrated 
market  leadership  is  rehabilitation  loans. 
Fannie  Mae  applies  more  conservative 
underwriting  standards  to  such  properties,  as 
discussed  above.  Both  GSEs'  relatively  weak 
performance  in  the  multifamily  rehabilitation 
market  segment  is  related  to  the  fact  that, 
since  the  inception  of  the  interim  housing 
goals  in  1993,  the  great  majority  of  units 
backing  GSE  multifamily  mortgage  purchases 
have  been  in  properties  securing  refinance 
loans  with  an  established  payment  history,  in 
a  proportion  exceeding  80  percent  in  some 
years.'** 

In  October,  1998  Fannie  Mae  armounced  a 
rehabilitation  lending  initiative  providing  up 
to  $15,000  per  unit  on  the  condition  that  all 
units  financed  are  affordable  to  low-and 
moderate  income  tenants.  This  product  is 
intended  to  assist  property  owners  in 
enhancing  property  quality  and  retaining 
tenants,  strengthening  competitiveness  in 
relation  to  other  similar  properties.'*' 

The  GSEs  have  been  conservative  in  their 
approach  to  multifamily  credit  risk.'**  HUD's 
analysis  of  prospectus  data  indicates  that  the 
average  loan-to-value  (LTV)  ratio  on  pools  of 
seasoned  multifamily  mortgages  securitized 
by  Freddie  Mac  during  1995  through  1996 
was  55  percent.  In  comparison,  the  average 
LTV  on  private-label  multifamily  conduit 
transactions  over  1995-1996  was  73  percent. 
Fannie  Mae  utilizes  a  variety  of  credit 
enhancements  to  further  mitigate  default  risk 
on  multifamily  acquisitions,  including  loss 


'"These  costs  have  been  estimated  at  $30,000  for 
a  typical  transaction.  Presentation  by  Jeff  Stem, 
Vice  President,  Enterprise  Mortgage  Investments, 
HUD  GSE  Working  Group,  duly  23,  1998). 

'*'  "Faimie  Mae  Offers  Mortgage  Financing  for 
the  Rehabilitation  of  Affordable  Apartments;  Also 
Expands  Availability.  Streamlines  Procedures  for 
Financing  of  Small  Apartment  Properties,"  Fannie 
Mae  News  Release.  October  20, 1998.  Freddie  Mac's 
Conventional  Cash  Multifamily  Mortgage  Purchase 
Program  includes  a  Small  Loan  Program  for 
mortgages  of  $300.000— $1  million. 

'**Data  from  the  HUD  Property  Owners  and 
Managers  Survey  (fHDMS)  suggests  that,  in  and  of 
itself,  the  GSEs'  emphasis  on  refinance  loans  may 
roughly  track  that  of  the  overall  market. 

■*"  "Fannie  Mae  Offers  Mortgage  Financing  for 
the  Rehabilitation  of  Affordable  Apartments;  Also 
Expands  Availability,  Streamlines  Procedures  for 
Financing  of  Small  Apartment  Properties,"  Fannie 
Mae  News  Release,  October  20,  1998. 

'♦"Standard  &  Poor's  described  Fannie  Mae's 
multifamily  lending  as  "extremely  conservative"  in 
"Final  Report  of  Standard  &  Poor's  to  the  Office  of 
Federal  Housing  Enterprise  Oversight  (OFHEO)." 
(February  3.  1997),  p.  10. 


sharing,  recoiirse  agreements,  and  the  use  of 
senior/subordinated  debt  structures.'** 
Freddie  Mac  is  less  reliant  on  credit 
enhancements  than  is  Fannie  Mae.  possibly 
because  of  a  more  conservative  underwriting 
approach.'*" 

GSE  ambivalence  regarding  the  perception 
of  credit  risk  in  lending  on  affordable 
multifamily  properties  is  evident  with  regard 
to  pilot  programs  established  in  1991 
between  Freddie  Mac  and  the  Local 
Initiatives  Managed  Assets  Corporation 
(LIMAC),  a  subsidiary  of  the  Local  Initiatives 
Support  Corporation  (LISC),  and  in  1994 
between  Fannie  Mae  and  Enterprise  Mortgage 
Investments  (EMI),  a  subsidiary  of  the 
Enterprise  Foundation.  Cummings  and 
DiPasquale  (1998)  conclude  that  both 
initiatives  had  mixed  results,  although  the 
Fannie  Mae/EMl  pilot  was  more  successful  in 
a  number  of  regards.  The  Freddie  Mac/ 
LIMAC  initiative  was  suspended  after  two 
years  with  only  one  completed  transaction, 
involving  eight  loans  with  an  aggregate  loan 
amount  of  $4.6  million.  As  of  June,  1997, 15 
transactions  comprising  $20.5  million  had 
been  completed  under  the  Faimie  Mae/EMl 
pilot,  which  is  ongoing. 

Both  programs  suffered  initially  from 
documentation  requirements  that  borrowers 
perceived  as  burdensome.  Cummings  and 
DiPasquale  observe  that  "The  smaller, 
nonprofit,  and  CDC  developers  that  these 
programs  intended  to  bring  to  the  market 
were  unprepared,  and  perhaps  unwilling  or 
imable,  to  meet  the  high  costs  of  Freddie 
Mac's  and  Fannie  Mae's  due  diligence 
requirements." 

E.  Factor  3:  Performance  and  Effort  of  the 
GSEs  Toward  Achieving  the  Low-  and 
Moderate-Income  Housing  Goal  in  Previous 
Years 

This  section  first  discusses  each  GSE's 
performance  under  the  Low-  and  Moderate- 
Income  Housing  Goal  over  the  1993-98 
period.  The  data  presented  are  "official 
results" — i.e..  they  are  based  on  HUD's  in- 
depth  analysis  of  the  loan-level  data 
submitted  to  the  Department  and  the 
counting  provisions  contained  in  HUD's 
regulations  in  24  CFR  part  81.  subpart  B.  As 
explained  below,  in  some  cases  these 
"official  results  "  differ  from  goal 
performance  reported  to  the  Department  by 
the  GSEs  in  their  Annual  Housing  Activities 
Reports. 

Following  this  analysis,  the  GSEs'  past 
performance  in  funding  low-  and  moderate- 
income  borrowers  in  the  single-family 
mortgage  market  is  provided.  Performance 
indicators  tor  the  Geographically-Targeted 
and  Special  Afi^ordable  Housing  Goals  are 
also  included  in  order  to  present  a  complete 
picture  in  Appendix  A  of  the  GSEs'  funding 
of  single-family  mortgages  that  qualify  for  the 


'*»See  William  Segal  and  Edward  ).  Szymanoski. 
"Fannie  Mae.  Freddie  Mac.  and  the  Multifamily 
Mortgage  Market."  Cityscape:  A  journal  of  Policy 
Development  and  Research,  vol.  4.  no.  1  (1998),  pp. 
59-91. 

'*"  Freddie  Mac's  policy  of  re-underwriting  each 
multifamily  acquisition  is  a  response  to  widespread 
defaults  affecting  itsjnultifamily  portfolio  during 
the  late  1980s  according  to  Follain  and  Szymanoski 
(1995). 
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income  borrowers  emd  underserved 
neighborhoods.  This  finding  is  based  both  on 
HUD'S  analysis  of  GSE  and  HMDA  data  as 
well  as  on  numerous  studies  by  academics 
and  research  organizations. 

(iii)  The  GSEs  show  very  different  patterns 
of  home  loan  lending."3  Through  1998, 
Freddie  Mac  has  been  less  likely  than  Fannie 
Mae  to  fund  single-family  home  mortgages 
for  low-income  families  and  their 
communities.  The  percentages  of  Freddie 
Mac's  purchases  benefiting  historically 
underserved  families  and  their 
neighborhoods  have  also  been  substantially 
less  than  the  corresponding  shares  of  total 
market  originations.  Freddie  Mac  has  not 
made  much  progress  closing  the  gap  between 
its  performance  and  that  of  the  overall  home 
loan  market. 

(iv)  Fannie  Mae's  purchases  more  nearly 
match  the  patterns  of  originations  in  the 
primary  market  than  do  Freddie  Mac's. 
However,  during  the  1993-98  period  as  a 
whole  and  the  1996-98  period  during  which 
the  new  goals  were  in  effect,  Fannie  Mae  has 
lagged  depositories  and  others  in  the 
conforming  market  in  providing  funding  for 
the  lower-income  borrowers  and 
neighborhoods  covered  by  the  three  housing 
goals. 

(v)  A  large  percentage  of  the  lower-income 
l(fens  purchased  by  the  GSEs  have  relatively 
high  down  payments,  which  raises  questions 
about  whether  the  GSEs  are  adequately 
meeting  the  needs  of  lower-income  families 
who  have  little  cash  for  making  large  down 
payments. 


(vi)  A  study  by  The  Urban  Institute  of 
lender  experience  with  the  GSEs' 
underwriting  standards  finds  that  the 
enterprises  have  stepped  up  their  outreach 
efforts  and  have  increased  the  flexibility  in 
their  underwriting  standards,  to  better 
accommodate  the  special  circumstances  of 
lower-income  borrowers.  However,  this  study 
concludes  that  the  GSEs'  guidelines  remain 
somewhat  inflexible  and  that  they  are  often 
hesitant  to  purchase  affordable  loans. 
Lenders  also  tell  the  Urban  Institute  that 
Fannie  Mae  has  been  more  aggressive  than 
Freddie  Mac  in  market  outreach  to 
underserved  groups,  in  offering  new 
affordable  products,  and  in  adjusting  their 
underwriting  standards. 

(vii)  While  single-family  rental  properties 
are  an  important  soiu-ce  of  low-income  rental 
housing,  they  represent  only  a  small  portion 
of  the  GSEs'  business.  In  addition,  many  of 
the  single-family  rental  properties  funded  by 
the  GSEs  are  one-unit  detached  units  in 
suburban  areas  rather  than  the  older,  2—4 
units  commonly  located  in  urban  areas. 

1 .  Past  Performance  on  the  Low-  and 
Moderate-Income  Housing  Goal 

HUD's  goals  specified  that  in  1996  at  least 
40  percent  of  the  number  of  units  eligible  to 
count  toward  the  Low-  and  Moderate-Income 
Goal  should  qualify  as  low-or  moderate- 
income,  and  at  least  42  percent  should 
qualify  in  1997  and  1998.  Actual 
performance,  based  on  HUD's  analysis,  was 
as  follows: 
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42.6 


1998 


3,468,428 

1 ,530,308 

44.1 

2,654,850 

1,137,660 

42.9 


surpassed  the  goals  by  5.6 
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percent  in  1995.  As  indicated,  it  then 
stabilized  at  the  1994  level,  just  over  45 
percent,  in  1996  and  1997,  before  tailing  off 
to  44.1  percent  last  year.  Freddie  Mac  has 
shown  more  steady  gains  in  performance  on 
the  Low-  and  Moderate-Income  Goal,  from 
30.0  percent  in  1993  to  38.0  percent  in  1994 
and  39.6  percent  in  1995,  before  surpassing 
41  percent  in  1996  and  42  percent  1997,  and 
rising  to  nearly  43  percent  last  year. 

Fannie  Mae's  performance  on  the  Low-and 
Moderate-Income  Goal  has  surpassed  Freddie 
Mac's  in  every  year.  However,  Freddie  Mac's 
1998  performance  represented  a  44  percent 
increase  over  the  1993  level,  exceeding  the 
29  percent  increase  for  Fannie  Mae.  And 
Freddie  Mac's  performaijce  was  97  percent  of 
Fannie  Mae's  low-  and  moderate-income 
share  in  1998,  the  highest  ratio  since  the 
goals  took  effect  in  1993.  This  improved 


performance  of  Freddie  Mac  is  due  mainly  to 
its  increased  purchases  of  multifamily  loans 
as  it  re-entered  that  market. 

2.  Comparisons  With  the  Primary  Mortgage 
Market 

This  section  summarizes  several  analyses 
conducted  by  HUD  on  the  extent  to  which 
the  GSEs'  loan  purchases  through  1998 
mirror  or  depart  from  the  patterns  found  in 
the  primary  mortgage  market.  The  GSEs' 
affordable  lending  performance  is  also 
compared  with  the  performance  of  major 
portfolio  lenders  such  as  commercial  banks 
and  thrift  institutions.  Dimensions  of  lending 
considered  include  the  borrower  income  and 
underserved  area  dimensions  covered  by  the 
three  housing  goals.  Subsection  a  defines  the 
primary  mortgage  market,  subsection  b 
addresses  some  questions  that  have  recently 


detailed  discussion  of  underwriting 
taped  in  the  analysis  below 
The  GSEs"  Ability  to  Lead  the 


'52  The  term  "affordable  lending"  is  used 
generically  here  to  refer  to  lending  for  lower-income 
families  and  neighborhoods  that  have  historically 
been  underserved  by  the  mortgage  market. 


'53 Throughout  these  appendices,  the  terms 
"home  loan"  or  "home  mortgage"  will  refer  to  a 
"home  purchase  loan,"  as  opposed  to  a  "refinance 
loan." 
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arisen  about  HMDA's  measurement  of  GSE 
activity,  and  subsections  c-e  present  the 
findings.^** 

The  market  analysis  in  this  section  is  based 
mainly  on  flMDA  data  for  home  purchase 
loans  originated  in  metropolitan  areas  during 
the  years  1992  to  1998.  The  HMDA  data  for 
1998  was  not  released  until  August  1999 
which  gave  HUD  little  time  to  incorporate 
that  data  fully  into  the  analyses  reported  in 
these  appendices;  thus,  the  discussion  below 
will  often  focus  on  the  year  1997,  with  any 
differences  from  1998  briefly  noted. 
However,  it  should  be  emphasized  that  1997 
represents  more  typical  mortgage  market 
activity  than  the  heavy  refinancing  year  of 
1998.  Still,  important  shifts  in  mortgage 
funding  that  occurred  during  1998  will  be 
highlighted  in  order  to  offer  as  complete  and 
updated  analysis  as  possible. 

a.  Definition  of  Primary  Market 

First  it  is  necessary  to  define  what  is  meant 
by  "primary  market"  in  making  these 
comparisons.  In  this  section  this  term 
includes  all  mortgages  on  single-family 
owner-occupied  properties  that  are 
originated  in  the  conventional  conforming 
market. 1^5  T^g  source  of  this  market 
information  is  the  data  provided  by  loan 
originators  to  the  Federal  Financial 
Institutions  Examination  Council  (FFIEC)  in 
accordance  with  the  Home  Mortgage  . 
Disclosure  Act  (HMDA). 

There  is  a  consensus  that  the  following 
loans  should  be  excluded  from  the  HMDA 
data  in  defining  the  "primary  market"  for  the 
sake  of  comparison  with  the  GSEs" 
purchases  of  goal-qualifying  mortgages: 

(i)  Loans  with  a  principal  balance  in  excess 
of  the  loan  limit  for  purchases  by  the  GSEs — 
$240,000  for  a  1-unit  property  in  most  parts 
of  the  United  States  in  1999. '^^  Loans  not  in 
excess  of  this  limit  are  referred  to  as 
"conforming  mortgages"  and  larger  loans  are 
referred  to  as  "jumbo  mortgages."  '5'' 

(ii)  Loans  which  are  backed  by  the  Federal 
government,  including  those  insured  by  the 
Federal  Housing  Administration  and  those 
guaranteed  by  the  Department  of  Veterans 
Affairs,  which  are  generally  securitized  by 
the  Government  National  Mortgage 
Association  ("Ginnie  Mae"),  as  well  as  Rural 
Housing  Loans,  guaranteed  by  the  Farmers 


'5<  Subsections  b-d  of  this  section  focus  on  the 
single-family  mortgage  market  for  home  purchase 
loans,  which  is  the  relevant  market  for  analysis  of 
homeownership  opportunities.  Subsection  e 
extends  the  analysis  to  include  single-family 
refinance  loans.  For  a  discussion  of  past 
performance  in  the  multifamily  mortgage  market, 
see  Section  D  of  this  Appendix. 

■55  jhus,  the  market  definition  in  this  section  is 
narrower  than  the  data  presented  earlier  in  Section 
C  and  Tables  A. la  and  A.lb,  which  covered  all 
loans  (both  government  and  conventional)  less  than 
or  equal  to  the  conforming  loan  limit.  In  this 
section,  only  the  GSEs'  purchases  of  conventional 
conforming  loans  are  considered. 

"56  Higher  limits  apply  for  loans  on  2-,  3-,  and  4- 
unit  properties  and  for  properties  in  Alaska, 
Hawaii,  Guam,  and  the  Virgin  Islands. 

'^'  "Jumbo  mortgages"  in  any  given  year  might 
become  eligible  for  purchase  by  the  GSEs  in  later 
years  as  the  loan  limits  rise  and  the  outstanding 
principal  balance  is  reduced. 


Home  Administration. '58  Generally,  the  GSEs 
do  not  receive  credit  on  the  housing  goals  for 
purchasing  loans  with  Federal  government 
backing.  Loans  without  Federal  government 
backing  are  referred  to  as  "conventional 
mortgages." 

Questions  have  arisen  about  whether  loans 
on  manufactured  housing  should  be 
excluded  when  comparing  the  primary 
market  with  the  GSEs.  As  discussed 
elsewhere  in  this  Appendix,  the  GSEs  have 
not  played  a  significant  role  in  the 
manufactured  housing  mortgage  market  in 
the  past.  However,  the  manufactured  home 
mortgage  market  is  changing  in  ways  that 
make  a  higher  percentage  of  such  loans 
eligible  for  purchase  by  the  GSEs,  and  the 
GSEs  are  looking  for  ways  to  increase  their 
purchases  of  these  loans.  But  more 
importantly,  the  manufactured  housing 
sector  is  one  of  the  most  important  providers 
of  affordable  housing,  which  makes  it 
appropriate  to  include  this  sector  in  the 
market  definition.  For  comparison  purposes, 
data  are  presented  for  the  primary  market 
defined  both  to  include  and  exclude 
mortgages  originated  by  manufactured 
housing  lenders.  This  issue  is  discussed 
further  in  Appendix  D,  which  calculates  the 
market  shares  for  each  housing  goal. 

Questions  have  also  arisen  about  whether 
subprime  loans  should  be  excluded  when 
comparing  the  primary  market  with  the 
GSEs.  Appendix  D,  which  examines  this 
issue  in  some  detail,  reports  the  effects  of 
excluding  the  B&C  portion  of  the  subprime 
market  from  HUD's  estimates  of  the  goal- 
qualifying  shares  of  the  overall  (combined 
owner  and  rental)  mortgage  market.  As 
explained  Section  C.3.e  of  this  appendix,  the 
low-income  and  minority  borrowers  in  the  A- 
minus  portion  of  the  subprime  market  could 
benefit  from  the  standardization  and  lower 
interest  rates  that  typically  accompany  an 
active  secondary  market  effort  by  the  GSEs. 
A-minus  loans  are  not  nearly  as  risky  as  B&C 
loans  and  Freddie  Mac  has  already  starting 
purchasing  A-minus  loans,  both  on  a  flow 
basis  and  through  negotiated  transactions. 
Fannie  Mae  recently  introduced  a  new 
program  targeted  at  A-minus  borrowers. 
Thus,  HUD  does  not  believe  that  A-minus 
loans  should  be  excluded  from  the  market 
definition. 

Unfortunately,  HMDA  does  not  identify 
subprime  loans,  much  less  separating  them 
into  their  A-minus  and  B&C  components. 
There  is  evidence  that  many  subprime  loans 
are  not  reported  to  HMDA  but  there  is  no 
conclusive  evidence  on  this  issue. '^^  Thus,  it 
is  not  possible  to  exclude  B&C  loans  from  the 
comparisons  reported  below.  However,  HUD 
staff  has  identified  HMDA  reporters  that 
primarily  originate  subprime  loans.'*"'  The 


">*  However,  in  analyzing  the  provision  of 
mortgage  finance  more  generally,  it  is  often 
appropriate  to  include  government  loans;  see  Tables 
A. la,  A.lb  and  A. 2  in  Section  C.3.b. 

^^9  Fair  Lending/CRA  Compass.  (June  1999).  p.  3. 

'**> Randall  M.  Scheessele  developed  a  list  of  42 
subprime  lenders  that  was  used  by  HUD  and  others 
in  analyzing  HMDA  data  through  1997.  In  1998. 
Scheessele  updated  the  list  to  200  subprime 
lenders.  For  analysis  comparing  various  lists  of 
subprime  lenders,  see  Appendix  D  of  Scheessele 
(1999),  op.  cit.  That  paper  also  discusses 
Scheessele's  lists  of  manufactured  housing  lenders. 


text  below  will  report  the  effects  of  excluding 
data  for  these  lenders  from  the  primary 
market.  The  effects  are  minor  mostly  because 
the  analysis  below  focuses  on  home  purchase 
loans,  which  accounted  for  only  twenty 
percent  of  the  mortgages  originated  by  the 
subprime  lenders.  During  1997  and  1998,  the 
subprime  market  was  primarily  a  refinance 
market. 

b.  Methods  and  Data  for  Measuring  GSE 
Performance 

Several  issues  have  arisen  about  the 
methods  and  the  data  used  to  measure  the 
GSEs'  performance  relative  to  the 
characteristics  of  the  mortgages  being 
originated  in  the  primary  market.  While  most 
of  these  issues  will  be  discussed  throughout 
the  appendices,  one  issue,  the  reliability  of 
HMDA  data  in  measuring  GSE  performance, 
needs  to  addressed  before  presenting  the 
market  comparisons,  which  utilize  the 
HMDA  data.  Fannie  Mae  has  raised  questions 
about  HUD's  reliance  on  HMDA  data  for 
measuring  its  performance. 

There  are  two  sources  of  loan-level 
information  on  the  characteristics  of 
mortgages  purchased  by  the  GSEs — the  GSEs 
themselves  and  HMDA  data.  The  GSEs 
provide  detailed  data  on  their  mortgage 
purchases  to  HUD  on  an  annual  basis.  As 
part  of  their  annual  HMDA  reporting 
responsibilities,  lenders  are  required  to 
indicate  whether  their  new  mortgage 
originations  or  purchased  loans  are  sold  to 
Fannie  Mae,  Freddie  Mac  or  some  other 
entity.  As  discussed  later,  there  have  been 
numerous  studies  by  HLTD  staff  and  other 
researchers  that  use  the  HMDA  data  to 
compare  the  borrower  and  neighborhood 
characteristics  of  loans  sold  to  the  GSEs  with 
the  characteristics  of  all  loans  originated  in 
the  market.  The  question  is  whether  the 
HMDA  data,  which  is  widely  available  to  the 
public,  provides  an  accurate  measure  of  GSE 
performance,  as  compared  with  the  GSEs' 
own  data.'*'  Fannie  Mae  has  argued  that 
HMDA  data  have  understated  its  past 
performance,  where  performance  is  defined 
as  the  percentage  of  Fannie  Mae's  mortgage 
purchases  accounted  for  by  one  of  the  goal- 
qualifying  categories  such  as  underserved 
areas.  As  explained  below,  HMDA  provided 
reliable  national-level  information  through 
1997  on  the  GSEs"  purchases  of  newly- 
originated  loans  but  not  on  their  purchases 
of  prior-year  loans.  In  1998,  HMDA  data 
differed  from  data  that  the  GSEs  reported  to 
HUD  on  their  purchases  of  newly-originated 
loans. 

In  any  given  calendar  year,  the  GSEs  can 
purchase  mortgages  originated  in  that 
calendar  year  or  mortgages  originated  in  a 


'»'  See  Randall  M.  Scheessele.  HMDA  Coverage  of 
the  Mortgage  Market.  Housing  Finance  Working 
Paper  HF-007,  Office  of  Policy  Development  and 
Research,  Department  of  Housing  and  Urban 
Development.  July  1998.  Scheessele  reports  that 
HMDA  data  covered  81.6  percent  of  the  loans 
acquired  by  Fannie  Mae  and  Freddie  Mac  in  1996. 
The  main  reason  for  the  under-reporting  of  GSE 
acquisitions  is  a  few  large  lenders  failed  to  report 
the  sale  of  a  significant  portion  of  their  loan 
originations  to  the  GSEs.  Also  see  lim  Berkovec  and 
Peter  Zom.  "Measuring  the  Market:  Easier  Said  than 
Done."  Secondan'  Mortgage  Markets.  McLean  VA: 
Freddie  Mac  (Winter  1996).  pp.  18-21. 
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prior  calendar 
prior-year 
percent  of  the 
Fannie  Mae's 
percent  of  the 
Freddie  Mac's 
data  provides 
originated  mo; 
GSEs— that  is 
the  GSEs  will 


mor  gages 


ii: 


year.  In  1997,  purchases  of 

accounted  for  30 
ngle-family  units  financed  by 
I  lortgage  purchases  and  20 
ngle-family  units  financed  by 
mortgage  purchases.'^^  HMDA 
nformation  mainly  on  newly- 
I  tgages  that  are  sold  to  the 
rtMDA  data  on  loans  sold  to 
1  lot  include  many  of  their 


'«  Since  1993J  the  GSEs  have  increased  their 
purchases  of  seai  oned  loans.  See  Paul  B. 
Manchester,  Cha  -acteristics  of  Mortgages  Purchased 
by  Fannie  Mae  a  jd  Freddie  Mac:  1996-1997 
Update,  Housing  Finance  Working  Paper  HF-006, 
Office  of  Policy  1  fevelopment  and  Research, 
Department  of  H  >using  and  Urban  Development. 
(August  1998),  p  17. 
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purchases  of  prior-year  loans. ^^^  x^e 
implications  of  this  for  measuring  GSE 
performcmce  can  be  seen  in  Tables  A.3  and 
A.4a.iM 

Table  A.3  summarizes  affordable  lending 
by  the  GSEs,  depositories  and  the  conforming 
market  for  the  six-year  period  between  1993 
and  1998  and  for  the  borrower  and  census 
tract  characteristics  covered  by  the  housing 
goals.  The  GSE  percentages  presented  in 
Table  A.3  are  derived  ft-om  the  GSEs'  own 


'»3  For  a  discussion  of  the  impact  of  the  GSEs' 
seasoned  mortgage  purchases  on  HMDA  data 
coverage,  see  Scheessele  (1998),  op.  cit. 

'»<  Table  A.4b,  which  reports  similar  GSE 
information  as  Table  A.4a,  provides  several 
alternative  estimates  of  the  conventional 
conforming  market  depending  on  the  treatment  of 
small  loans,  manufactured  housing  loans,  and 
subprime  loans.  The  data  in  Table  A.4b  will  be 
referenced  throughout  the  discussion. 


data  that  they  provide  to  HUD,  while  the 
depository  and  market  percentages  are  taken 
from  HMDA  data.  Annual  data  on  the 
borrower  and  census  tract  characteristics  of 
GSE  purchases  are  provided  in  Table  A. 4a. 
According  to  Fannie  Mae's  own  data,  9.9 
percent  of  its  purchases  during  1997  were 
loans  for  very  low-income  borrowers  (see 
Table  A.4a).  According  to  HMDA  data  (also 
reported  in  Table  A.4a),  only  8.8  percent  of 
Fannie  Mae's  purchases  were  loans  for  very 
low-income  borrowers. ^^^  Thus,  in  this  case 
the  HMDA  data  underestimate  the  share  of 
Faimie  Mae's  mortgage  purchases  for  very 
low-income  borrowers. 

BiLUNG  CODE  4210-27-P 


'8*  Any  HMDA  data  reported  in  the  appendices 
on  borrower  incomes  excludes  loans  where  the 
loan-to-borrower-income  ratio  is  greater  than  six. 
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Table  A.3 


GSE  Purchases  and  Single-Family  Lending  in  Metropolitan  Areas 
Goal-Qualifying  Home  Purchase  Mortgages,  1993-1998 


Depository 

Conforming  Market 

Borrower  and  Tract 

W/0 

Characteristics 

Fannie  Mae 

Freddie  Mac 

Portfolio 

Total 

Mfg  Homes 

Yf  ry  Low-Income 

1993-1998 

9.2  % 

7.6  % 

14.5  % 

12.4  % 

10.7  % 

1993-1995 

8.1 

6.6 

14.5 

11.6 

103 

1996-1998 

10.1 

8.4 

14.5 

13.0 

Il.l 

Special  AiTordable 

• 

1993-1998 

11.0 

9.0 

17.0 

14.6 

12.7 

1993-1995 

9.9 

7.9 

17.1 

13.8 

12.3 

1996-1998 

11.9 

9.8 

16.7 

15.3 

13.1 

Less  than  Area  Median  Income 

1993-1998 

37.4 

33.8 

43.6 

41.8 

39.4 

1993-1995 

36.3 

32.4 

44.1 

40.8 

39.0 

1996-1998 

38.4 

34.9 

43.1 

42.6 

39.6 

Underserved  Area 

1993-1998 

22.9 

19.7 

26.3 

24.5 

23.4 

1993-1995 

22.9 

19.4 

26.8 

24.0 

232 

1996-1998 

22.9 

19.9 

25.8 

24.9 

23.5 

Source:  The  Fannie  Mae  and  Freddie  Mac  data  include  information  on  all  their  purchases  of  home  loans  and  are  from  the  loan-level  data 
that  they  provide  to  HUD.  All  mortgages  are  conventional  conforming  mortgages.  The  Depository  Portfolio  and  Conforrning  Market  data 
are  from  HMDA;  loans  with  a  loan-to-income  ratio  greater  than  six  are  excluded  from  the  borrower  income  calculations.  The  "Conforming 
Market  W/O  Mfg  Homes"  data  for  borrower  income  exclude  loans  less  than  $15,000  and  loans  from  lenders  that  primarily  originate 
manufactured  housing  loans.  Special  affordable  includes  very  low-income  borrowers  and  low-income  borrowers  in  k)w-ifKome  census 
tracts.  Data  with  missing  values  are  excluded. 
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report  that  8.8 
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Therefore,  the 
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HMDA  data  underestimate 
can  be  seen  by 
I  annie  Mae's  purchases 
their  "Prior  Year"  and 
components.  Table  A.4a 
(  verall  figure  of  9.9  percent 

borrowers  is  a  weighted 
)ercent  for  Fannie  Mae's 
1997  of  "Prior  Year" 
7  percent  for  its  purchases 
purchases.  HMDA  data 
Percent  of  Fannie  Mae's  1997 
of  loans  to  very  low- 
is  based  mainly  on  newly- 
year  originations)  loans 
they  sold  to  Fannie  Mae. 
I MDA  data  figure  is  similar  in 
Current  Year"  percentage 
Dwn  data.  As  Table  A. 4a 
I  lata  and  "Current  Year" 
ically  the  same  in  this  case 
t).  Thus,  the  relatively 
low-income  mortgages  in 
purchases  of  "Prior  Year" 
primary  reason  why  Fannie 
show  an  overall  (both  prior- 
-year)  percentage  of  very 
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,  in  1997  Fannie  Mae  reported 
of  the  loans  they  purchased,  that 
(  uring  1997,  were  for  properties  in 
HMDA  reports  that  21.0  percent 
to  Fannie  Mae  during  1997  were 
jnderserved  areas.  The 
ni  imbers  for  Freddie  Mac,  in  1997, 
eported  by  them  and  18.6  percent 
HMI  A.  During  1997,  both  Fannie  Mae 
repo  ted  that  approximately  37  percent 
!ar"  loans  purchased  by  Fannie 
and  moderate-income  borrowers, 
p  )rted  that  34.2  percent  of  the 

they  purchased  were  for  low-  and 
borrowers,  compared  to  the  35.4 
that  HMDA  reported  as  sold  to 


purchases  in  1998  compared  with  only  10.7 
percent  of  Fannie  Mae's  special  affordable 
purchases  as  reported  by  HMDA.  Similarly, 
underserved  areas  accounted  for  21.0  percent 
of  Fannie  Mae's  current-year  purchases 
compared  with  only  19.6  percent  of  Fannie 
Mae's  underserved  area  purchases  as 
reported  by  HMDA.  The  same  patterns  exist 
for  Freddie  Mac's  1998  data  for  the  special 
affordable  and  underserved  area  categories. 
Thus,  1998  HMDA  data  do  not  provide  a 
reliable  estimate  at  the  national  level  of  the 
GSEs'  purchases  of  current-year  (newly- 
mortgaged]  loans.  More  research  on  this  issue 
is  needed. 

The  next  section  compares  the  GSE 
performance  with  that  of  the  overall  market. 
The  fact  that  the  GSE  data  includes  prior-year 
as  well  as  current-year  loans,  while  the 
market  data  includes  only  current-year 
originations,  means  that  the  GSE-versus- 
market  comparisons  are  defined  somewhat 
inconsistently  for  any  particular  calendar 
year.  Each  year,  the  GSEs  have  newly- 
originated  affordable  loans  available  for 
purchase,  but  they  can  also  purchase  loans 
from  a  large  stock  of  seasoned  loans  currently 
being  held  in  the  portfolios  of  depository 
lenders.  Depository  lenders  have  originated  a 
large  number  of  CRA-type  loans  over  the  past 
six  years  and  many  of  them  remain  on  their 
books.  In  fact,  HUD  has  encouraged  the  GSEs 
to  purchase  seasoned,  CRA-type  loans  that 
have  demonstrated  their  creditworthiness. 
One  method  for  making  the  data  more 
consistent  is  to  aggregate  the  data  over 
several  years,  instead  of  focusing  on  annual 
data.  This  provides  a  clearer  picture  of  the 
types  of  loans  that  have  been  originated  and 
are  available  for  purchase  by  the  GSEs.  This 
approach  is  taken  in  Table  A.  3. 
c.  Affordable  Lending  by  the  GSEs  and  the 
Primary  Market 

Table  A. 3  summarizes  goal-qualifying 
lending  by  the  GSEs,  depositories  and  the 
conforming  market  for  the  six-year  period 
between  1993  and  1998  and  for  the  more 
recent  1996-98  period,  which  covers  the 
period  since  the  most  recent  housing  goals 
have  been  in  effect.  As  noted  above,  the  data 
are  aggregated  over  time  to  provide  a  clearer 
picture  of  how  the  GSEs'  purchases  of  both 
current-year  and  prior-year  loans  compare 
with  the  types  of  mortgages  that  have  been 
originated  during  the  past  few  years.  All  of 
the  data  eu«  for  home  purchase  mortgages  in 
metropolitan  areas.  Several  points  stand  out 
concerning  the  affordable  lending 
performance  of  Freddie  Mac  and  Fannie  Mae. 

Freddie  Mac.  The  data  in  Table  A.3  show 
that  Freddie  Mac  has  substantially  lagged 
both  Fannie  Mae  and  the  primary  market  in 
funding  affordable  home  loans.  Between 
1993  and  1998.  7.6  percent  of  Freddie  Mac's 
mortgage  purchases  were  for  very  low- 
income  borrowers,  compared  with  9.2 
percent  of  Fannie  Mae's  purchases,  14.5 
percent  of  loans  originated  and  retained  by 
depositories,  and  12.4  percent  of  loans 
originated  in  the  conforming  market  (or  10.7 
percent  if  manufactured  home  loans  are 
excluded  from  the  conforming  market 
definition). '8^  As  shown  by  the  annual  data 


reported  in  Table  A. 4a,  Freddie  Mac  did 
improve  its  funding  of  very  low-income 
borrowers  during  this  period,  from  6.0 
percent  in  1993  to  7.6  percent  in  1997,  and 
then  to  9.9  percent  in  1998.  However, 
Freddie  Mac  has  not  made  as  much  progress 
as  Fannie  Mae  (discussed  below)  in  closing 
the  gap  between  its  performance  and  that  of 
the  overall  market.  During  the  1996-98 
period  in  which  the  new  goals  have  been  in 
effect,  the  ratio  of  Freddie  Mac's  average 
performance  (8.4  percent)  to  that  of  the 
overall  market  (13.0  percent)  was  only  0.65; 
this  "Freddie-Mac-to-market"  ratio  remains 
at  only  0.76  even  when  manufactured  homes  ' 
are  excluded  from  the  market  definition. 

A  similar  conclusion  about  Freddie  Mac's 
performance  can  be  drawn  for  the  other  goal- 
qualifying  categories  presented  in  Tables  A.3 
and  A.4a:  Freddie  Mac's  performance  has 
remained  well  below  the  market  since  1993. 
For  example,  during  the  1996-98  period    • 
when  the  new  housing  goals  have  been  in 
effect,  mortgages  financing  properties  in 
underserved  areas  accounted  for  only  19.9 
percent  of  Freddie  Mac's  purchases, 
compared  with  22.9  percent  of  the  loans 
purchased  by  Farmie  Mae  and  24.9  percent 
of  the  mortgages  originated  in  the  conforming 
market.  Similarly,  mortgages  originated  for 
low-  and  moderate-income  borrowers 
represented  34.9  percent  of  Freddie  Mac's 
purchases  during  this  period,  compau^ed  with 
42.6  percent  of  all  mortgages  originated  in 
the  conforming  market. 

One  encouraging  sign  for  Freddie  Mac  is 
that  the  borrower-income  categories  showed 
a  rather  large  increase  between  1997  and 
1998.  Special  affordable  (low-mod)  loans 
increased  bom  9.0  (34.1)  percent  in  1997  to 
11.3  (36.9)  percent  in  1998.  The  reasons  for 
this  increase  require  further  study,  but 
certainly,  an  interesting  question  going 
forward  is  whether  Freddie  Mac  can  continue 
this  1997-98  pattern  and  thus  further  close 
its  performance  gap  relative  to  the  overall 
market.  It  is  somewhat  surprising  that 
Freddie  Mac's  purchases  of  home  loans  in 
underserved  areas  did  not  increase  (in 
percentage  terms)  between  1997  and  1998;  as 
shovm  in  Table  A. 4a,  the  underserved  areas 
share  of  Freddie  Mac's  home  loan  purchases 
has  remained  constant  at  approximately  20 
percent  since  1994. 

Fannie  Mae.  The  data  in  Table  A.3  show 
that  Fannie  Mae  has  also  lagged  depositories 
and  the  primary  market  in  the  funding  of 
homes  for  lower-income  borrowers  and 
underserved  neighborhoods.  Between  1993 
and  1998,  37.4  percent  of  Fannie  Mae's 
purchases  were  for  low-  and  moderate- 
income  borrowers,  compared  with  43.6 
percent  of  loans  originated  and  retained  by 
depositories  and  with  41.8  percent  of  loans 
originated  in  the  primary  market.  Over  the 
more  recent  1996-98  period,  22.9  percent  of 
Fannie  Mae's  purchases  financed  properties 
in  underserved  neighborhoods,  compared 
with  25.8  percent  of  loans  originated  by 
depositories  and  24.9  percent  of  loans 


•"The  borrower  income  distributions  in  Tables 
A.3  and  A.4a  for  the  "market  without  manufactured 


housing"  exclude  loans  less  than  $15,000  as  well 
as  all  loans  originated  by  lenders  that  primarily 
originate  manufactured  housing  loans.  See  Table 
A. 4b  for  market  definitions  that  show  the  separate 
effects  of  excluding  small  loans  and  manufactured 
housing  loans. 
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originated  in  the  conventional  conforming 
market. 

However,  Fannie  Mae's  affordable  lending 
performance  can  be  distinguished  from 
Freddie  Mac's.  First,  Fannie  Mae  has 
performed  much  better  than  Freddie  Mac  on 
every  goal-category  examined  here.  For 
example,  home  loans  for  special  affordable 
loans  accounted  for  13.2  percent  of  Fannie 
Mae's  purchases  in  1998,  compared  with 
only  11.3  percent  of  Freddie  Mac's  purchases 
(see  Table  A. 4a).  In  that  same  year,  22.9 
percent  of  Faimie  Mae's  purchases  were  in 
underserved  census  tracts,  compared  with 
only  20.0  percent  of  Freddie  Mac's 
purchases. 

Second,  Fannie  Mae  has  improved  its 
performance  over  the  past  six  years  and  has 
made  more  progress  than  Freddie  Mac  in 
closing  the  gap  between  its  performance  and 
the  market's  performance  on  the  goal- 
qualifying  categories  examined  here.  In  fact, 
Fannie  Mae's  performance  is  now  close  to 
that  of  the  primary  market  for  some 
important  components  of  affordable  lending. 
For  example,  in  1992,  very  low-income  loans 
accounted  for  5.2  percent  of  Fannie  Mae's 
purchases  and  8.7  percent  of  all  loans 
originated  in  the  conforming  market,  giving 
a  "Fannie  Mae-to-market"  ratio  of  0.60.  By 
1998,  this  ratio  had  risen  to  0.86,  as  very  low- 
income  loans  had  increased  to  11.4  percent 
of  Fannie  Mae's  purchases  arid  to  13.3 
percent  of  market  originations. 

A  similar  trend  in  market  ratios  can  be 
observed  for  Fannie  Mae  on  the  underserved 
areas  category.  Fannie  Mae  has  been 
improving  its  performance  relative  to  the 
market;  for  example,  the  "Faimie-Mae-to- 
market"  ratio  for  underserved  areas  increased 
from  0.82  in  1992  to  0.93  in  1998.  This 
improved  performance  relative  to  the  overall 
market  by  Fannie  Mae  is  in  sharp  contrast  to 
Freddie  Mac's  record — the  "Freddie-Mac-to- 
market"  ratio  for  underserved  areas  actually 
declined,  from  0.84  in  1992  to  0.81  in  1998. 
As  a  result,  Fannie  Mae  has  been 
approaching  the  home  loan  market  in 
underserved  areas  while  Freddie  Mac  has 
been  losing  ground  relative  to  overall 
primary  market. 

B&-CHome  Purchase  Loans.  As  explained 
earlier,  HMDA  does  not  identify  subprime 
loans,  much  less  separate  them  into  their  A- 
minus  and  B&C  components.  Randall 
Scheessele  at  HUD  has  identified  200  HMDA 
reporters  that  primarily  originate  subprime 
loans  and  probably  accounted  for  at  least  half 
of  the  subprime  market  during  1998. '^^  As 
shown  in  Table  A. 4b,  excluding  the  home 
purchase  loans  originated  by  these  lenders 
from  the  primary  market  data  has  only  minor 
effects  on  the  goal-qualifying  shares  of  the 
market.  The  average  market  percentages  for 
1998  are  reduced  as  follows:  low-  and 
moderate-income  (43.0  to  42.6  percent); 
special  affordable  (15.5  to  15.2  percent);  and 
underserved  areas  (24.6  to  23.7  percent).  As 
explained  earlier,  the  effects  are  minor 


mostly  because  this  analysis  focuses  on  home 
purchase  loans,  which  accounted  for  only  20 
percent  of  the  mortgages  originated  by  these 
200  subprime  lenders —  the  subprime  market 
has  been  mainly  a  refinance  market. 

d.  Prior- Year  Loans 

An  important  source  of  the  differential  in 
affordable  lending  between  Fannie  Mae  and 
Freddie  Mac  concerns  the  purchase  of  prior- 
year  loans.  As  shown  in  Table  A.4a,  the 
prior-year  mortgages  that  Fannie  Mae  has 
been  recently  purchasing  are  much  more 
likely  to  be  loans  for  lower-income  families 
and  underserved  areas  than  the  newly- 
originated  mortgages  that  they  have  been 
purchasing.  For  example,  30.1  percent  of 
Fannie  Mae's  1997  purchases  of  prior-year 
mortgages  were  loans  financing  properties  in 
underserved  areas,  compared  with  20.8 
percent  of  its  purchases  of  newly-originated 
mortgages.  These  purchases  of  prior-year 
mortgages  are  one  reason  that  Fannie  Mae 
improved  its  performance  relative  to  the 
primary  market,  which  includes  only  newly- 
originated  mortgages,  in  1997.  Sixteen 
percent  of  its  prior-year  mortgages  qualified 
for  the  Special  Affordable  Goal,  compared 
with  only  10.2  percent  of  its  purchases  of 
newly-originated  loans.  The  same  patterns 
are  exhibited  by  the  1998  data.  For  example, 
17.9  percent  of  Fannie  Mae's  prior-year 
purchases  during  1998  qualified  for  the 
Special  Affordable  Goal,  compared  with  only 
12.1  percent  of  its  1998  purchases  of  newly- 
originated  loans.  Fannie  Mae  seems  to  be 
purchasing  affordable  loans  that  were 
originated  by  portfolio  lenders  in  previous 
years. 

Freddie  Mac,  on  the  other  hand,  does  not 
seem  to  be  pursuing  such  a  strategy,  or  at 
least  not  to  the  same  degree  as  Fannie  Mae. 
In  1997  and  1998,  Freddie  Mac's  purchases 
of  prior-year  mortgages  and  its  purchases  of 
newly-originated  mortgages  had  similar 
percentages  of  special  affordable  and  low- 
and  moderate-income  borrowers.  As  Table 
A.4a  shows,  there  is  a  small  differential 
between  Freddie  Mac's  prior-year  and  newly- 
originated  mortgages  for  the  underserved 
areas  category  but  it  is  much  smaller  than  the 
differential  for  Fannie  Mae.  Thus,  Freddie 
Mac's  purchases  of  prior-year  mortgages  are 
less  likely  to  qualify  for  the  housing  goals, 
and  this  is  one  reason  Freddie  Mac's  overall 
affordable  lending  performance  is  below 
Fannie  Mae's. 

e.  GSE  Purchases  of  Total  (Home  Purchase 
and  Refinance)  Loans 

The  above  sections  have  examined  the 
GSEs'  acquisitions  of  home  purchase  loans, 
which  is  appropriate  given  the  importance  of 
the  GSEs  for  expanding  homeownership 
opportunities.  To  provide  a  complete  picture 
of  the  GSEs'  mortgage  purchases  in 
metropolitan  areas,  this  section  briefly 
considers  the  GSEs'  purchases  of  all  single- 
family-owner  mortgages,  including  both 
home  purchase  loans  and  refinance  loans. '^^ 


Shifting  the  analysis  to  consider  all  (home 
purchase  and  refinance)  mortgages  does  not 
change  the  basic  finding  that  both  GSEs  lag 
the  primary  market  in  serving  low-income 
borrowers  and  underserved  neighborhoods. 
For  example,  in  1998  underserved  areas 
accounted  for  21.2  (20.9)  percent  of  Fannie 
Mae's  (Freddie  Mac's)  purchases,  compared 
to  approximately  25.0  percent  for  both 
depository  institutions  and  the  overall 
primary  market.  Similarly,  special  affordable 
loans  accounted  for  11.1  (10.9)  percent  of 
Fannie  Mae's  (Freddie  Mac's)  purchases  of 
single-family-owner  loans,  compared  to  14.9 
percent  for  depository  institutions  and  14.3 
percent  for  the  overall  primary  market. 

There  are  two  changes  when  one  shifts  the 
analysis  from  only  home  purchase  loans  to 
include  all  mortgages — one  concerning  the 
relative  performance  of  Fannie  Mae  and 
Freddie  Mac  and  one  concerning  the  impact 
of  subprime  mortgages  on  the  goals- 
qualifying  percentages.  These  are  discussed 
next. 

Fannie  Mae  versus  Freddie  Mac 
Performance.  As  indicated  by  the  above 
percentages,  the  borrower-income 
comparisons  between  Fannie  Mae  and 
Freddie  Mac  change  when  the  analysis 
switches  from  their  acquisitions  of  only 
home  purchase  loans  to  their  acquisitions  of 
both  home  purchase  and  refinance  loans. 
Consider  the  special  affordable  income 
category  for  1997  and  1998.  As  shown  in 
Table  A. 4a,  special  affordable  loans 
accounted  for  a  much  higher  percentage  of 
Fannie  Mae's  acquisitions  of  home  purchase 
loans  than  of  Freddie  Mac's  in  each  of  these 
two  years.  Similarly,  in  1997,  special 
affordable  loans  accounted  for  11.5  percent  of 
Faimie  Mae's  total  (both  home  purchase  and 
refinance)  purchases,  compared  with  9.9 
percent  of  Freddie  Mac's  total  purchases. 
However,  between  1997  and  1998,  the  Special 
affordable  percentage  of  Freddie  Mac's  total 
purchases  increased  from  9.9  percent  to  10.9 
percent,  while  the  corresponding  percentage 
for  Faimie  Mae  actually  declined  from  11.5 
percent  to  11.1  percent.  Thus,  in  1998, 
Freddie  Mac's  overall  special  affordable 
percentage  (10.9  percent)  was  approximately 
the  same  as  Fannie  Mae's  (11.1  percent). 

Further  analysis  shows  that  this 
improvement  of  Freddie  Mac  relative  to 
Fannie  Mae  was  due  to  Freddie  Mac's  better 
performance  on  refinance  loans  during  1998. 
The  special  affordable  percentage  of  Fannie 
Mae's  refinance  loans  fell  from  11.1  percent 
in  1997  to  9.7  percent  in  1998.  which  is  not 
surprising  given  that  middle-  and  upper- 
income  borrowers  typically  dominate  heavy 
refinance  markets  such  as  1998.  But  the 
special  affordable  percentage  of  Freddie 
Mac's  refinance  loans  did  not  drop  very 
much,  falling  from  11.3  percent  in  1997  to 
10.7  percent  in  1998.'^"  Thus,  Freddie  Mac's 


'"**  See  Scheessele  (1999),  op.  cit.  As  explained  in 
Appendix  D  of  Scheessele's  paper,  the  number  of 
subprime  lenders  varies  by  year;  the  200  figure 
cited  in  the  text  applies  to  1998.  The  number  of 
loans  identified  as  subprime  in  these  appendices  is 
the  same  as  reported  by  Scheessele  in  Table  D.2b 
of  his  paper. 


'*^Table  A. lb  in  Section  C.3.b  provides  several 
comparisons  of  the  GSE's  total  purchases  with 
primary  market  originations.  As  shown  there,  many 
of  the  same  patterns  described  above  for  home 
purchase  loans  can  be  seen  in  the  data  for  the  GSEs' 
total  purchases. 


'™In  general,  the  HMDA-reported  affordability 
percentages  for  GSE  purchases  of  refinance  loans 
have  matched  the  corresponding  GSE-reported 
percentages.  For  example,  in  1997.  both  GSEs 
reported  to  HUD  that  special  affordable  loans 
accounted  for  about  1 1  percent  of  their  purchases 
of  refinance  loans  in  metropolitan  areas;  HMDA 
reported  the  same  percentage  for  each  GSE. 
Similarly,  in  1998.  both  HMDA  and  Fannie  Mae 
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a^ordable  percentage  {10.7 
7  percent  for  Fannie  Mae) 
in  1998  enabled  Freddie 
gap  between  its  overall 
pel  formance  and  that  of  Fannie 

unqerserved  areas  percentages 
similar  pattern  as  their 
percentages  between  1997 
,  Freddie  Mac's 
percentage  (21.6  percent) 

was  significantly  less  than 
.6),  but  in  1998,  Freddie 
areas  percentage  (20.9) 
as  Fannie  Mae's  (21.2 
c(  nvergence  was  mainly  due 
in  Fannie  Mae's 
percentage  for  refinance 
and  1998. 
E.2.C  showed  that  the 
home  purchase  market  did 
when  loans  for  subprime 
luded  from  the  HMDA 
was  that  these  lenders 
in  the  refinance  market.  In 
is  of  the  total  market 
loans),  one  would 
of  subprime  lenders  to 
the  market  estimates.  For 
luding  subprime  lenders 
qualifying  shares  of  the  total 
:  special  affordable  (fi^om 

low-mod  (from  43.6  to 
underserved  areas  (from 
t).  Similarly,  for  the  year 
200  subprime  lenders 
qualifying  shares  of  the  total 
>:  special  affordable  (from 
low-mod  (from  41.0  to 
underserved  areas  (from 
t).  As  discussed  earlier, 


the  GSEs  have  been  entering  the  subprime 
market  over  the  past  two  years,  particularly 
the  A-minus  portion  of  that  market.  Industry 
observers  estimate  that  A-minus  loans 
account  for  at  least  half  of  all  subprime  loans 
while  the  more  risky  B&C  loans  account  for 
the  remaining  half.  Thus,  one  proxy  for 
excluding  B&C  loans  originated  by  the  200 
specialized  lenders  from  the  overall  market 
benchmark  might  be  to  reduce  the  goal- 
qualifying  percentages  from  the  HMDA  data 
by  half  the  above  differentials;  accounting  for 
B&C  loans  in  this  manner  would  reduce  the 
1998  HMDA-reported  goal-qualifying  shares 
of  the  total  conforming  market  as  follows: 
special  affordable  (from  14.3  to  13.5  percent); 
low-mod  (from  41.0  to  40.0  percent);  and 
underserved  areas  (from  24.8  to  23.7 
percent).  However,  as  discussed  in  Appendix 
D,  much  uncertainty  exists  about  the  size  of 
the  subprime  market  and  its  different 
components.  More  data  and  research  are 
obviously  needed  on  this  growing  sector  of 
the  mortgage  market. ^^^ 

f.  GSE  Mortgage  Purchases  in  Individual 
Metropolitan  Areas 

While  the  above  analyses,  as  well  as  earlier 
studies,' ^^  concentrate  on  national-level  data, 
it  is  also  instructive  to  compare  the  GSEs' 
purchases  of  mortgages  in  individual 
metropolitzm  areas  (e.g.  MSAs).  In  this 
section,  the  GSEs'  purchases  of  sirtgle-family 
owner-occupied  home  purchase  loans  are 
compared  to  the  market  in  individual 
MSAs.1^3  To  do  so,  total  primary  market 
mortgage  originations  from  two  years,  1995 
and  1996,  are  summed  up  by  year,  by  MSA, 


affordable  loans  accounted  for 
Fanhie  Mae's  refinance  purchases, 
the  Freddie-Mac-reported  special 
percentfege  (10.7  percent)  for  its  refinance 
fie  intly  higher  than  the 

ntage  (9.5  percent)  reported  in 
reasons  for  this  discrepancy 


pel  [:ei 
Itiei 
;tt  dy. 


1"  The  Mortgage  Information  Corporation  (MIC) 
has  recently  started  publishing  origination  and 
default  performance  data  for  the  subprime  market. 
For  an  explanation  of  their  data  and  some  early 
findings,  see  Dan  Feshbach  and  Michael  Simpson, 
"Tools  for  Boosting  Portfolio  Performance", 
Mortgage  Banking:  The  Magazine  of  Real  Estate 
Finance,  (October  1999),  pp.  137-150. 

"2  For  example,  see  Bunce  and  Scheessele  (1996 
and  1998),  op.  cit. 

"3  This  analysis  is  limited  to  the  conventional 
conforming  market. 


and  for  GSE  purchases  of  these  loans.  The 
GSEs'  purchases  of  1995  originations  include 
all  1995  originations  purchased  by  each  GSE 
between  1995  and  1998  from  324  MSAs.  For 
their  purchases  of  1996  originations,  all  1996 
originations  purchased  between  1996  and 
1998  from  326  MSAs  are  included.  This 
should  cover  90  to  95  percent  of  the  1995  and 
1996  originated  loans  that  will  be  purchased 
by  the  GSEs,  thus  making  the  GSE  data 
comparable  to  HMDA  market  data.  The  loans 
are  then  grouped  by  the  GSE  housing  goal 
categories  for  which  they  qualify  and  the 
ratio  of  the  housing  goal  category  originations 
to  total  originations  in  each  MSA  is 
calculated  for  each  GSE  and  the  market.  The 
GSE-to-market  ratio  is  then  calculated  by 
dividing  each  GSE  ratio  by  the  corresponding 
market  ratio.  For  example,  if  it  is  calculated 
that  one  of  the  GSEs'  purchases  of  Low-  and 
Moderate-Income  loans  in  a  particular  MSA 
is  47  percent  of  their  overall  purchases  in 
that  MSA,  while  49  percent  of  all 
originations  in  that  MSA  are  Low-Mod,  then 
that  GSE-to-market  ratio  is  47/49  (or  0.96). 
Table  A.  5  shows  the  performance  of  the 
GSEs  by  MSA  for  1995  and  1996  originations 
of  home  purchase  loans.  A  GSE's 
performance  is  determined  to  be  lagging  the 
market  if  the  ratio  of  the  GSE  housing  goal 
loan  purchases  to  their  overall  purchases  is 
less  than  99  percent  of  that  same  ratio  for  the 
market.  1^*  For  the  above  example,  that  GSE 
is  considered  to  be  lagging  the  market.  These 
results  are  then  summarized  in  Table  A. 5, 
which  reports  the  number  of  MSAs  in  which 
each  GSE  under-performs  the  market  with 
respect  to  the  housing  goal  categories. 

BILLING  CODE  4210-27-P 


"*This  analysis  was  also  conducted  where  the 
"lag"  determination  is  made  at  95  percent.  The 
results  are  consistent  with  those  shown  in  Table 
A. 5.  For  example,  at  the  95  percent  cutoff,  Fannie 
Mae  lagged  the  market  in  275  MSAs  (85  percent] 
in  the  purchase  of  1995  originated  Special 
Affordable  category  loans.  Likewise,  Freddie  Mac 
lagged  the  market  in  320  MSAs  (99  percent). 
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Table  A.5 

Analysis  of  GSEs'  Purchases  Across  MSAs 
by  Housing  Goal  Category 


1995  Originations 


Underserved  Areas 


Low-Mod  Income 


Special  Affordable 


Number  of  MSAs  Analyzed 


324 


100.0% 


324 


100.0% 


324 


100.0% 


Fannie  Mae  lags  the  Market 

239 

73.8% 

264 

81.5% 

287 

88.6% 

Freddie  Mac  lags  the  Maricet 

300 

92.6% 

319 

98.5% 

321 

99.1% 

Fannie  Mae  lags  Freddie  Mac 

65 

20.1% 

26 

8.0% 

37 

11.4% 

Freddie  Mac  lags  Fannie  Mae 

245 

75.6% 

295 

91.0% 

281 

86.7% 

1996  Originations 


Underserved  Areas 


Low-Mod  Income 


Special  Affordable 


Number  of  MSAs  Analyzed 


326 


100.0% 


326 


100.0% 


326 


100.0% 


Fannie  Mae  lags  the  Market 

266 

81.6% 

285 

87.4% 

295 

90.5% 

Freddie  Mac  lags  the  Market 

297 

91.1% 

323 

99.1% 

323 

99.1% 

Fannie  Mae  lags  Freddie  Mac 

95 

29.1% 

54 

16.6% 

57 

17.5% 

Freddie  Mac  lags  Fannie  Mae 

220 

67.5% 

261 

80.1% 

259 

79.4% 

Source:  Fannie  Mae  and  Freddie  Mac  data  include  information  on  all  of  their  purchases  for  ttK  years  199S  through  1998  and  are  from  the 
loan-level  data  they  provide  to  HUD.  The  conforming  maricet  data  are  originations  as  reported  by  HMDA;  k>ans  with  a 
loan-to-income  ratio  greater  than  six  are  excluded  from  Low-Mod  Income  and  Special  Affordable  categories. 

Notes:  The  GSE  loans  in  this  analysis  include  all  single-family  owner-occupied  conventional  conforming  home  purchase  mortgages  in 
metropolitan  areas  (as  defined  by  0MB  in  1995  or  1996)  purchased  by  the  GSE  between  1995  (1996)  and  1998  but  were 
originated  during  1995  (19%). 

A  GSE  is  determined  to  lag  the  market  (other  GSE)  if  the  ratio  of  its  category  share  to  the  market  (other  GSE)  category  share  is  less 
than  99%. 

Exceptions  to  the  "lag"  determination: 

When  there  are  less  than  5  reported  category  loans  in  die  HMDA  data  and  less  than  5  category  loans  from  only  one  of  the  GSEs, 
that  GSE  will  count  as  approximating  the  market  regardless  of  calculated  ratio. 

When  there  are  more  than  5  reported  category  loans  in  the  HMDA  data  and  less  than  5  category  loans  from  each  of  the  GSEs, 
it  will  count  as  Faimie  Mae  approximating  Freddie  Mac  regardless  of  calculated  ratio. 
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For  1995  originations 

(i)  Lagged  the 
of  the  MSAs  in  the 
Area  loans, 

(ii)  Lagged  the  mirket 
of  the  MSAs  in  the 
Moderate-Income  1 

(iii)  Lagged  the  niarket 
of  the  MSAs  in  the 
Affordable  loans 

Freddie  Mac  lai 
greater  extent  in 
market  outperform 

(i)  300  (93  perceijt) 
purchase  of 

(ii)  319  (99  perce^i 
purchase  of  Low 
loans,  and 

(iii)  321  (99  perc^n 
purchase  of  Specia 

Thus  Freddie 
in  at  least  three 


Fannie  Mae: 
matket  in  239  (74  percent) 
jurchase  of  Underserved 


in  264  (82  percent) 
jurchase  of  Low-  and 
(  ans,  and 

in  287  (89  percent) 
purchase  of  Special 


aggsd 


19)5 
(d 


the  market  to  an  even 
Specifically,  the 
Freddie  Mac  in: 
of  the  MSAs  in  the 
Under^rved  Area  loans, 

t)  of  the  MSAs  in  the 
Moderate-Income 


aid ; 


I  Ma: 


i-qu<  rte: 


''*  Privatization  oj 
Desirability  and 
Development  and 
and  Urban 

>^  The  Treasury 
conclusions  in  its  1 
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>fFa 


'annie  Mae  and  Freddie  Mac: 
Feadibility.  Office  of  Policy 
Rei  learch.  Department  of  Housing 
Development,  (July  1996). 

D  ipartment  reached  similar 
report  on  the  privatization 
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three  goal  categories.  As  shown  in  Table  A.5, 
the  results  for  loans  originated  in  1996  are 
similar. 

g.  High  Down  Payments  on  GSEs'  Lower- 
Income  Loans 

Recent  studies  have  raised  questions  about 
whether  the  lower-income  loans  purchased 
by  the  GSEs  are  adequately  meeting  the 
needs  of  some  lower-income  families.  In 
particular,  the  lack  of  funds  for  down 
payments  is  one  of  the  main  impediments  to 
homeownership,  particularly  for  many  lower- 
income  families  who  find  it  difficult  to 
accimiulate  enough  cash  for  a  down 
payment.  As  this  section  explains,  a 
noticeable  pattern  among  lower-income  loans 
purchased  by  the  GSEs  is  the  predominance 
of  loans  with  high  down  payments. 

HUD's  1996  report  to  Congress  on  the 
possible  privatization  of  Fannie  Mae  and 
Freddie  Mac  ^^^  found,  rather  surprisingly, 
that  the  mortgages  taken  out  by  lower-income 


of  the  GSEs,  Government  Sponsorship  of  the 
Federal  National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage  Corporation,  U.S. 
Department  of  the  Treasury  (July  11,  1996).  Based 
on  data  such  as  the  above,  the  Treasury  Department 
questioned  whether  the  GSEs  were  influencing  the 


borrowers  and  purchased  by  the  GSEs  were 
as  likely  to  have  high  down  payments  as  the 
mortgages  taken  out  by  higher-income 
borrowers  and  purchased  by  the  GSEs.  For 
example,  considering  the  GSEs'  purchases  of 
home  purchase  loems  in  1995,  58  percent  of 
very  low-income  borrowers  made  a  down 
payment  of  at  least  20  percent,  compared 
with  less  than  50  percent  of  borrowers  from  ■ 
other  groups.  In  addition,  a  surprisingly  large 
percentage  of  the  GSEs'  first-time  homebuyer 
loans  had  high  down  payments.  In  1995,  35 
percent  of  Fannie  Mae's  and  41  percent  of 
Freddie  Mac's  first-time  homebuyer  loans 
had  down  payments  of  20  percent  or  more. 

Table  A. 6  presents  similar  data  for  the 
GSEs  purchases  total  loans  during  1997.  Over 
three-fourths  of  the  GSEs  very  low-income 
loems  had  a  down  payment  more  than  20 
percent.  Essentially,  the  GSEs  have  been 
purchasing  lower-income  loans  with  large 
down  payments. 1^8 


availability  of  affordable  mortgages  and  suggested 
that  the  lower-income  loans  purchased  by  the  GSEs 
would  have  been  funded  by  private  market  entities 
if  the  GSEs  had  not  purchased  them. 
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The  evidence  is 
examined  for  each 
1993  and  1997,  71 
owner-occupied 
had  an  LTV  less 
Only  13  percent 
percent  (one  perceilt 
95  percent).  For  ~ 
loans  bought  had 
to  80  percent,  whi 
greater  than  90 
one  percent  of 
LTV  greater  than  9 
income  loans  pure 
during  the  same  pe 
down  payment  gre 
down  payment 
percent  of  Freddie 
low  income  borrow  er 
results  are  consistept 
that  show  that  the 
payment  loans  pun 
lower-income ' 
for  all  loans  purchc  se: 

As  discussed  in 
Mae  and  Freddie 
LTV  products 
respectively.  By  1 
payment  to  three 
flexibility  to  the  so 
these  loans  should 
down  payment,  as 
come  from,  gifts, 
family  member,  thf 
agency  and  loans 
policies,  retiremen 
However,  in  order 
these  loans  also  ha 
requirements. 

Fed  Study.  An  i 
economists — Gleni 
and  Brian  Surette 
Board  showed  the 
focus  on  high  dow  i 
Passmore,  and 
to  which  different 
institutions — the 
and  private  moi 
the  credit  risk  asso 
affordable  mortgag  )•■ 
market  share  and 
data  on  projected 
at  an  estimate  of 
each  institution  foi 
This  study  found 
Freddie  Mac  togetl 
percent  of  the  crei 
income  and  minorjtv 
neighborhoods, 
the  GSEs  providin 
their  low  level  of 


milar  when  the  data  are 
I  ;SE  separately.  Between 
lercent  of  all  one-family 
s  bought  by  Fannie  Mae, 
or  equal  to  80  percent, 
an  LTV  greater  than  90 
with  LTVs  greater  than 
ie  Mac,  75  percent  of 
LTV  less  than  or  equal 
10  percent  had  LTVs 

.  Only  one-eighth  of 
ie  Mac's  loans  had  an 
percent.  For  very  low- 
tjased  by  Fannie  Mae, 
iod,  75  percent  had  a 
ter  than  20  percent.  Large 

accounted  for  82 
^lac's  purchases  of  very- 
loans.  Thus,  these 
with  previous  studies 
I  iroportion  of  large  down 
based  by  the  GSEs  from 
is  greater  than  that 
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ing  the  required  down 
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of  the  down  payment, 
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portant  study  by  three 
Canner,  Wayne  Passmore 
'8 —  at  the  Federal  Reserve 
mplications  of  the  GSEs' 
payment  loans.  Canner, 
examined  the  degree 
nortgage  market 

FHA,  depositories 
insurers — are  taking  on 
:iated  with  funding 
s.  The  authors  combined 
c  own  payment  data  with 
reclosure  losses  to  arrive 
credit  risk  assumed  by 
each  borrower  group. 

Fannie  Mae  and 
er  provided  only  4  to  5 
t  support  for  lower- 
borrowers  and  their 
relatively  small  role  of 
credit  support  is  due  to 
finding  for  these  groups 


and  to  the  fact  that  they  purchase  mainly 
high  down  payment  loans.  FHA,  on  the  other 
hand,  provided  about  two-thirds  of  the  credit 
support  for  lower-income  and  minority 
borrowers,  reflecting  FHA's  large  market 
shares  for  these  groups  and  the  fact  that  most 
FHA-insured  loans  have  less-than-five- 
percent  down  payments. 

3.  Other  Studies  of  the  GSEs  Performance 
Relative  to  the  Market 

This  section  summarizes  briefly  the  main 
findings  from  other  studies  of  the  GSEs' 
affordable  housing  performance.  These 
include  studies  by  the  HUD  and  the  GSEs  as 
well  as  studies  by  academics  and  research 
organizations, 
a.  Studies  by  Bunce  and  Scheessele 

Harold  Bunce  and  Randall  Scheessele  of 
the  Department  have  published  two  studies 
of  affordable  lending.  In  December  1996,  they 
published  a  study  titled  The  GSEs'  Funding 
of  Affordable  Loans."^  This  report  analyzed 
HMDA  data  for  1992-95,  including  a  detailed 
comparison  of  the  GSEs'  purchases  with 
originations  in  the  primary  market.  In  July 
1998,  they  updated  their  earlier  study  to 
analyze  the  mortgage  market  and  the  GSEs' 
activities  in  1996.""'  The  findings  were 
largely  similar  in  both  studies:  '^^ 

(i)  Both  GSEs  lagged  the  primary 
conventional  market,  depositories,  and 
(particularly)  FHA  in  funding  mortgages  for 
lower-income  and  historically  underserved 
borrowers.  FHA  stands  out  as  the  major 
funder  of  affordable  loans.  In  1996, 
approximately  30  percent  of  FHA-insured 
loans  were  for  African-American  and 
Hispanic  borrowers,  compared  with  only  10 
percent  of  the  loans  purchased  by  the  GSEs 
or  originated  in  the  conventional  market. 

(ii)  The  two  GSEs  show  very  different 
patterns  of  lending — Fannie  Mae  is  much 
more  likely  than  Freddie  Mac  to  serve 
underserved  borrowers  and  their 
neighborhoods.  Since  1992,  Fannie  Mae  has 
narrowed  the  gap  between  its  affordable 
lending  performance  and  that  of  the  other 
lenders  in  the  conforming  market.  Freddie 
Mac's  improvement  has  been  more  mixed — 
in  some  cases  it  has  improved  slightly 
relative  to  the  market  but  in  other  cases  it  has 
actually  declined  relative  to  the  market.  The 
findings  with  respect  to  Freddie  Mac  are 
similar  to  those  discussed  earlier  in  Section 
E.2.C. 
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>'9 Harold  L.  Bunce  and  Randall  M.  Scheessele, 
The  GSEs'  Funding  of  Affordable  Loans,  Housing 
Finance  Working  Paper  HF-001.  Office  of  Policy 
Development  and  Research.  U.S.  Department  of 
Housing  and  Urban  Development,  (December  1996). 

180  Harold  L.  Bunce  and  Raftdall  M.  Scheessele. 
The  GSEs'  Funding  of  Affordable  Loans:  A  1996 
Update.  Housing  Finance  Working  Paper  HF-005, 
Office  of  Policy  Development  and  Research,  U.S. 
Department  of  Housing  and  Urban  Development, 
duly  1998),  pp.  15-16. 

""  Statistics  cited  are  from  Table  B.l  of  Bunce 
and  Scheessele,  (1998)  and  are  ba.sed  on  sales  to  the 
GSEs  as  reported  by  lenders  in  accordance  with  the 
HMDA.  "Lagging  the  market"  means,  for  example, 
that  the  percentage  of  the  GSEs'  loans  for  very  low- 
and  low-income  borrowers  is  less  than  the 
corresponding  percentage  for  the  primary  market, 
depositories,  and  the  FHA. 


b.  Studies  by  Freddie  Mac 

In  1995  Freddie  Mac  published  Financing 
Homes  for  A  Diverse  America,  which 
contained  a  wide  variety  of  statistics  and 
charts  on  the  mortgage  market.  Several  of  the 
exhibits  contained  comparisons  between  the 
primary  mortgage  market  and  Freddie  Mac's 
purchases  in  1993  and  1994: 

(i)  While  not  asserting  strict  parity,  this 
report  presented  comparable  frequency 
distributions  of  primary  market  originations 
and  Freddie  Mac's  purchases  by  borrower 
and  census  tract  income,  concluding  that 
Freddie  Mac  "finances  housing  for 
Americans  of  all  incomes"  and  it  "buys 
mortgages  from  neighborhoods  of  all 
incomes." 

(ii)  With  regard  to  minority  share  of  census 
tracts,  the  report  stated  that  Freddie  Mac's 
"share  of  minority  neighborhoods  matches 
the  primary  market." 

(iii)  The  report  acknowledged  that  Freddie 
Mac's  pvu-chases  did  not  match  the  primary 
market  in  terms  of  borrower  race.  It  found 
that  in  1994  African-Americans  and 
Hispanics  each  accounted  for  4.9  percent  of 
the  primary  market  but  only  2.7  percent  and 
4.0  percent  respectively  of  Freddie  Mac's 
purchases.  On  the  other  hand.  Whites  and 
Asian  Americans  accounted  for  83.7  percent 
and  3.2  percent  of  the  primary  market,  but 
86.3  percent  and  3.9  percent  respectively  of 
Freddie  Mac's  acquisitions. 

In  its  March  1998  Annual  Housing 
Activities  Report  (AHAR)  submitted  to  the 
Department  and  Congress,  Freddie  Mac 
presented  data  on  this  issue  for  1996  and 
1997.  This  report  stated  that  its  purchases 
"essentially  mirror[ed]  the  overall 
distribution  of  mortgage  originations  in  terms 
of  borrower  income."  However,  the  data 
underlying  Exhibit  4  of  the  AHAR  indicated 
that  the  share  of  Freddie  Mac's  1997 
purchases  for  borrowers  with  income  (in 
1996  dollars)  less  than  $40,000  was  more 
than  4  percentage  points  below  the 
corresponding  share  for  the  primary  market 
in  1996.  A  similar  pattern  prevailed  in  terms 
of  census  tract  income — the  data  underlying 
Exhibit  5  of  the  AHAR  indicated  that  the 
share  of  Freddie  Mac's  1997  purchases  in 
tracts  with  income  in  excess  of  120  percent 
of  area  median  income  exceeded  the 
corresponding  share  for  the  primary  market 
in  1996  by  about  4  percentage  points. 

In  its  March  1998  AHAR,  Freddie  Mac 
found  a  much  closer  match  between  the 
distributions  of  home  purchase  mortgages  by 
down  payment  for  Freddie  Mac's  1997 
acquisitions  and  the  primary  market  in  1997, 
as  the  latter  was  reported  by  the  Federal 
Housing  Finance  Board.  Specifically,  Exhibit 
6  of  the  AHAR  reported  that  42  percent  of 
borrowers  in  each  category  made  down 
payments  of  less  than  20  percent. '82 

c.  Studies  by  Fannie  Mae 

Fannie  Mae  has  not  published  any  studies 
on  the  comparability  of  its  mortgage 
purchases  with  the  primary  market. 
However,  in  an  October  1998  briefing  for 


'*2  Under  their  charter  acts,  loans  purchased  by 
the  GSEs  with  down  payments  of  less  than  20 
percent  must  carry  private  mortgage  insurance  or  a 
comparable  form  of  credit  enhancement. 
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HUD  staff,  Fannie  Mae  presented  the  results 
of  several  comparisons  of  its  purchases, 
based  on  the  data  supplied  to  the  Department 
by  Fannie  Mae,  with  loans  originated  in  the 
conventional  conforming  market,  based  on 
the  HMDA  data.  In  these  analyses,  Fannie 
Mae  stated  that; 

(i)  The  percentage  of  Fannie  Mae's  home 
purchase  loans  serving  minorities  exceeded 
the  corresponding  percentage  in  the 
conventional  conforming  market  by  2.6 
percentage  points  in  1995,  2.0  percentage 
points  in  1996,  and  2.7  percentage  points 
(18.6  percent  vs.  15.9  percent)  in  1997; 

(ii)  The  percentage  of  Fannie  Mae's  home 
purchase  loans  for  low-  and  moderate- 
income  households  exceeded  the 
corresponding  percentage  in  the 
conventional  conforming  market  by  0.2 
percentage  point  in  1995,  fell  0.1  percentage 
point  short  of  the  market  in  1996,  but 
exceeded  it  again,  by  1.2  percentage  points 
(38.5  percent  vs.  37.3  percent),  in  1997; 

(iii)  The  percentage  of  Fannie  Mae's  home 
purchase  loans  for  households  in 
underserved  areas  fell  0.04  percentage  point 
short  of  the  conventional  conforming  market 
in  1996,  but  exceeded  the  corresponding 
percentage  in  the  conventional  conforming 
market  by  1.4  percentage  points  (25.5  percent 
vs.  24.1  percent)  in  1997; 

(iv)  The  percentage  of  Fannie  Mae's  home 
purchase  loans  for  very  low-income 
households  and  low-income  households  in 
low-income  areas  fell  1.0  percentage  point 
short  of  the  of  the  conventional  conforming 
market  in  1995  and  0.9  percentage  point 
short  in  1996,  but  exceeded  the 
corresponding  percentage  in  the 
conventional  conforming  market  by  2.2 
percentage  points  (12.7  percent  vs.  10.5 
percent)  in  1997. 

Some  of  these  findings  by  Fannie  Mae 
differ  from  those  of  other  researchers.  This  is 
due  in  part  to  the  fact  that  most  other  studies 
have  utilized  HMDA  data  for  both  the 
primary  market  and  sales  to  the  GSEs,  but 
Fannie  Mae  compared  the  primary  market, 
based  on  HMDA  data,  with  the  patterns  in 
the  GSE  loan-level  data  submitted  to  the 
Department.  183  184 


1*3  It  is  generally  agreed  that  HMDA  does  not 
capture  all  loans  originated  in  the  primary  market — 
for  example,  small  lenders  need  not  report  under 
HMDA.  But  Fannie  Mae  believes  that  the 
undercount  is  not  spread  uniformly  across  all 
t>orrower  classes — in  particular,  it  argues  that  the 
HMDA  data  exclude  relatively  more  loans  made  to 
minorities  and  lower-income  families. 

1*^  Bunce  and  Scheessele  (1998)  contained  a 
comparison  (Table  A.l)  of  HMDA-reported  and 
GSE-reported  data  on  the  characteristics  of  GSE 
mortgage  purchases  in  1996.  In  most  cases  the 
differences  between  the  results  utilizing  the  two 
different  data  sources  were  minimal,  but  in  some 
cases  (such  as  lending  in  underserved  areas)  the 
evidence  lent  some  support  to  Fannie  Mae's 
assertion  that  the  HMDA  data  underreports  their 
level  of  activity.  The  discrepancies  between  HMDA 
data  and  GSE  data  at  the  national  level  are  also  due 
to  the  seasoned  loan  effect  (see  Section  E.2.e  above 
and  Table  A.4a). 

1*5  John  E.  Lind.  Community  Reinvestment  and 
Equal  Credit  Opportunity  Performance  of  Fannie 
Mae  and  Freddie  Mac  from  the  1994  HMDA  Data. 
San  Francisco:  Caniccor.  Report,  (February  1996). 


d.  Other  Studies 

Lind.  John  Lind  examines  HMDA  data  in 
order  to  compare  the  GSEs'  loan  purchase 
activity  to  mortgage  originations  in  the 
primary  conventional  conforming  market. i** 
Like  other  studies,  Lind  presents  an  aggregate 
comparison  of  GSE/primary  market 
correspondence  for  Black,  Hispanic,  low- 
income  borrowers,  and  low-  and  moderate- 
income  Census  tracts.  Unlike  other  studies, 
however,  Lind  also  examines  market 
correspondence  at  the  individual 
metropolitan  area  and  regional  levels. 

Lind  finds  that  the  GSEs  are  not  leading 
the  market,  but  that  Fannie  Mae,  in 
particular,  improved  its  performance 
between  1993  and  1994.  In  1994,  Lind  finds 
that  the  shares  of  Fannie  Mae's  home 
purchase  loans  to  minority  and  low-income 
borrowers  were  comparable  to  the  industry's 
shares.  But  the  share  of  its  home  purchase 
loans  for  low-  and  moderate-income  census 
tracts  and  the  shares  of  Freddie  Mac's  home 
purchase  loans  for  all  categories  examined 
trailed  those  for  the  industry  as  a  whole.  For 
refinance  mortgages,  on  the  other  hand,  both 
GSEs  trailed  the  industry  in  terms  of  the 
shares  of  their  loans  for  the  groups  analyzed. 
In  a  subsequent  study.  Lind  found  that  the 
difference  between  the  affordable  lending 
performance  of  Fannie  Mae  and  Freddie  Mac 
was  caused  by  differences  in  policy  and 
operating  procedures  of  the  GSEs,  and  not 
differences  in  the  make-up  of  their  suppliers 
of  loans. 186 

Ambrose  and  Pennington-Cross.  There 
exists  a  wide  variation  in  the  market  shares 
of  the  GSEs,  FHA  and  portfolio  lenders 
across  geographic  mortgage  markets.  Brent 
Ambrose  and  Anthony  Pennington-Cross 
analyze  FHA,  GSE  and  portfolio  lender 
market  shares  to  find  insights  into  what 
factors  affect  the  market  shares  for  FHA 
eligible  (under  the  FHA  loan  limit)  loans. i"'' 
They  hypothesize  that  the  GSEs  try  to 
mitigate  higher  perceived  risks  at  the  MSA 
level  by  tightening  lending  standards, 
generating  a  prediction  of  higher  FHA  market 
share  in  locations  with  characteristically 
higher  or  dynamically  worsening  risk.  A 
second  hypothesis  is  that  market  share  of 
portfolio  lenders  increases  in  areas  with 
higher  risk  due  to  "reputation  effects"  and 
GSE  repurchase  requirements.  In  their  model, 
they  iiccount  for  cyclical  risk,  permanent 
risk,  demographic,  lender  and  regional 
differences. 

Ambrose  and  Pennington-Cross  found  that 
the  GSEs  exhibit  risk  averse  behavior  as 
evidenced  by  lower  GSE  market  presence  in 
MSAs  experiencing  increasing  risk  and  in 
MSAs  that  historically  exhibit  high-risk 


1*5  John  E.  Lind.  Community  Reinvestment  and 
Equal  Credit  Opportunity  Performance  of  Fannie 
Mae  and  Freddie  Mac  from  the  1994  HMDA  Data. 
San  Francisco:  Caniccor.  Report,  (February  1996). 

i**|ohn  E.  Lind.  A  Comparison  of  the  Community 
Reinvestment  and  Equal  Credit  Opportunity 
Performance  of  Fannie  Mae  and  Freddie  Mac 
Portfolios  by  Supplier  from  the  1994  HMDA  Data 
San  Francisco:  Cannicor.  Report,  (April  1996). 

1*'  Brent  W.  Ambrose  and  Anthony  Pennington- 
Cross,  Spatial  Variation  in  Lender  Market  Shares. 
Research  Study  submitted  to  the  Office  of  Policy 
Development  and  Research,  Department  of  Housing 
and  Urban  Development,  (1999). 


tendencies.  FHA  market  shares,  in  contrast, 
are  associated  with  high  or  deteriorating  risk 
conditions.  Portfolio  lenders  increase  their 
mortgage  portfolios  during  periods  of 
economic  distress,  but  increase  the  sale  of 
originations  out  of  portfolio  during  periods  of 
increasing  house  prices.  Lenders  in  MSAs 
with  historically  high  delinquency  hold  more 
loans  in  portfolio.  MSA  risk  is  therefore 
concentrated  among  portfolio  lenders  and  in 
FHA,  with  the  GSEs  bearing  relatively  little 
credit  risk  of  this  kind.  The  study  does  find 
that,  other  things  being  equal,  the  GSEs  do 
have  a  higher  presence  in  underserved  areas 
and  in  areas  where  the  minority  population 
is  highly  segregated. 

MacDonald  (1998).  Heather  MacDonald  !•• 
examined  the  impact  of  the  central  city 
housing  goal  from  HUD's  1993-1995  interim 
housing  goals.  Census  tracts  were  clustered 
according  to  five  variables  (median  house 
value,  median  house  age,  proportion  of 
renters,  percent  minority  and  proportion  of  2 
to  4  units)  argued  to  impede  secondary 
market  purchases  of  homes  in  some 
neighborhoods.  Borrower  characteristics  and 
lending  patterns  were  compared  across  the 
clusters  of  tracts,  and  across  central  city  and 
suburban  tracts.  Clustered  tracts  were  found 
to  be  more  strongly  related  to  a  set  of  key 
lending  variables  than  are  tracts  divided 
according  to  central  city/suburban 
boundaries.  MacDonald  concludes  that 
targeting  affirmative  lending  requirements  on 
the  basis  of  neighborhood  characteristics 
rather  than  political  or  statistical  divisions 
may  provide  a  more  appropriate  framework 
for  efforts  to  expand  access  to  credit. 

MacDonald  11999).  In  a  1999  study. 
Heather  MacDonald  investigated  variations 
in  GSE  market  share  among  a  sample  of  426 
nonmetropolitan  counties  in  eight  census 
divisions. 189  Conventional  conforming 
mortgage  originations  were  estimated  using 
residential  sales  data,  adjusted  to  exclude 
government-insured  and  nonconforming 
loans.  Multivariate  analysis  was  used  to 
investigate  whether  GSE  market  shares 
differed  significantly  by  location,  after 
controlling  for  the  economic,  demographic, 
housing  stock  and  credit  market  differences 
among  counties  that  could  affect  use  of  the 
secondar>'  markets.  The  study  also 
investigated  whether  there  were  significant 
differences  between  the  nonmetropolitan 
borrowers  served  by  Fannie  Mae  and  those 
served  by  Freddie  Mac. 

MacDonald  found  that  space  contributes 
significantly  to  explaining  variations  in  GSE 
market  shares  among  nonmetropolitan 
counties,  but  its  effects  are  quite  specific. 
One  region — non-adjacent  West  North 
Central  counties — had  significantly  lower 
GSE  market  shares  than  all  others.  The 
disparity  persisted  when  analysis  was 
restricted  to  underserved  counties  only.  The 


'**  Heather  MacDonald.  "Expanding  Access  to  the 
Secondary  Mortgage  Markets:  The  Role  of  Central 
Qty  Lending  Goals."  Growth  and  Change.  (27), 
(1998).  pp.  298-312. 

i*»  Heather  MacDonald,  Fannie  Mae  and  Freddie 
Mac  in  Non-metropolitan  Housing  Markets:  Does 
Space  Matter,  Research  Study  submitted  to  the 
OfBce  of  Policy  Development  and  Research. 
Department  of  Housing  and  Vtban  Development, 
(1999). 
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Kansas  City  metropolitan  area.  In  terms  of 
helping  underserved  areas,  the  GSEs  lagged 
behind  the  industry  in  the  proportion  of 
loans  found  in  these  areas.  In  terms  of 
helping  low-income  and  minority  borrowers, 
the  GSEs  also  lagged  behind  the  industry. 
However,  to  the  extent  that  the  GSEs  served 
these  targeted  populations,  these  households 
used  this  credit  to  move  to  neighborhoods 
with  better  housing  and  employment 
opportunities  than  were  generally  present  in 
the  underserved  areas. 

Wj7/ia/ns.'9i  xhis  study  looks  at  mortgage 
lending  in  underserved  markets  in  the 
primary  and  secondary  mortgage  markets  for 
the  MSAs  in  Indiana.  A  more  extensive 
analysis  is  provided  for  South  Bend/St. 
Joseph  County,  Indiana  that  looks  at  the  GSE 
purchases  in  underserved  markets  by  type  of 
primary  market  lender  in  both  1992  and 
1996.  It  shows  the  percentage  of  loans  bought 
by  the  GSEs  and  the  loan  they  did  not  buy. 
This  study  found  that  the  GSEs  were  more 
aggressive  in  closing  the  gap  in  St.  Joseph 
County  than  in  other  MSAs  in  Indiana.  It  also 
found  that  Fannie  Mae's  underserved  market 
performance  was  slightly  better  than  Freddie 
Mac's  performance. 

Williams  compared  the  GSEs  performance 
in  underserved  markets  and  CRA  institutions 
between  1992  and  1995.  It  shows  that  the 
GSEs  have  narrowed  the  gap  between 
themselves  and  lenders  while  CRA 
institutions  have  lost  ground  relative  to  non- 
CRA  lenders.  A  pattern  observed  across  all 
Indiana  MSAs  is  that  the  GSEs  do  not  appear 
to  lead  the  market  but  rather  almost  periFectly 
mirrored  the  performance  of  mortgage 
companies. 

Williams  looked  at  the  impact  of  size  and 
location  of  lenders  on  the  home  mortgage 
market.  Large  lenders  were  more  likely  to 
finance  mortgages  for  very  low-income  and 
African  American  borrowers  than  smaller 
lenders.  Lenders  headquartered  in  Indiana 
were  more  likely  to  purchase  mortgages  in 
underserved  areas  than  lenders  who  only  had 
branches  or  no  apparent  physical  presence  in 
Indiana.  This  suggests  that  served  markets 
might  benefit  more  than  underserved  areas 
from  increased  competition  from  non-local 
lenders. 

Gyourko  and  Hu.  This  study  focuses  on  the 
GSEs'  housing  goals  looking  at  the  intra- 
metropolitan  distribution  of  mortgage 
acquisitions  by  Fannie  Mae  and  Freddie  Mac 
and  the  spatial  distribution  of  households 
within  22  MSAs.^^^  The  data  on  the  GSEs' 
mortgage  purchases  is  provided  by  the 
Census  Tract  File  of  Public  Use  Data  Base 
and  data  on  households  is  provided  by  the 
1990  census.  The  study  found  that  the 
distribution  of  goal-qualifying  loan  purchases 
by  the  GSEs  does  not  match  the  distribution 
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i»>  Richard  Williams,  -The  Effect  of  GSEs.  CRA, 
and  Institutional  Characteristics  on  Home  Mortgage 
Lending  to  Underserved  Markets,"  Research  Study 
submitted  to  the  Office  of  Policy  Development  and 
Research,  Department  of  Housing  and  Urban 
Development,  1999). 

'B2  Joseph  Gyourko  and  Dapeng  Hu.  The  Spatial 
Distribution  of  Secondary  Market  Purchases  in 
Support  of  Affordable  Lending,  Research  Study 
submitted  to  the  Office  of  Policy  Development  and 
Research,  Department  of  Housing  and  Urt)an 
Development.  (1999). 


of  goal-qualifying  households.  On  average  44 
percent  of  Low-  and  Moderate-Income  Goal 
and  46  percent  of  Special  Affordable  Goal 
qualifying  households  are  located  in  central 
cities.  This  compares  to  the  GSEs'  mortgage 
purchases  where  26  percent  of  Low-  and 
Moderate-Income  Goal  and  36  percent  of 
Special  Affordable  Goal  were  located  in 
central  cities. 

This  study  develops  criteria  for  evaluating 
the  GSEs'  mortgage  purchasing  performance 
in  census  tracts.  The  first  measure  is  a  ratio. 
The  numerator  of  the  ratio  is  the  share  of  the 
GSEs'  mortgage  purchases  that  qualify  for  the 
Special  Affordable  Housing  Goal  in  the 
census  tract.  The  denominator  is  the  share  of 
households  that  are  targeted  by  the  Special 
Affordable  Housing  Goal  in  the  census  tract. 
A  ratio  is  also  computed  for  the  Low-  and 
Moderate-Income  Housing  Goal.  If  the  ratio  is 
less  than  0.80  then  the  census  tract  is  called 
under-represented,  meaning  that  the  share  of 
the  GSEs'  mortgage  purchases  which  qualify 
for  the  housing  goal  is  less  than  80  percent 
of  the  share  of  the  households  that  the  goal 
targets.  The  analysis  of  these  ratios  shows 
that:  (1)  Central  cities  are  more  likely  to  be 
under-represented  in  terms  of  the  share  of 
affordable  loans  purchased  by  the  GSEs,  (2) 
in  suburbs,  the  larger  the  census  tracts' 
percent  minority  the  greater  the  probability 
that  affordable  loan  purchases  are  under- 
represented,  and  (3)  the  higher  the  tract's 
median  income,  the  greater  the  likelihood 
that  census  tract  is  over-represented. 

Gyourko  and  Hu's  results  are  broadly 
consistent  across  the  22  MSAs  analyzed; 
however,  some  noteworthy  exceptions  are 
made.  In  a  few  MSAs,  particularly  Miami  and 
New  York,  the  mismatch  of  affordable  GSE 
purchases  to  affordable  households  is  much 
less  severe.  In  Boston,  Los  Angeles  and  New 
York,  census  tracts  with  higher  relative 
median  incomes  are  more  likely  to  be  under- 
represented. 

4.  GSEs'  Underwriting  Guidelines 

Most  studies  on  affordability  of  mortgage 
loans  are  quamtitative  using  HMDA  data, 
HUD's  GSE  Public  Use  Database  or  some 
other  related  database.  To  complement  these 
studies.  HUD  commissioned  a  study  by  the 
Urban  Institute  (UI)  to  examine  recent  trends 
in  the  GSEs'  underwriting  criteria  and  to  seek 
attitudes  and  opinions  of  informed  players  in 
four  local  mortgage  market  markets  (Boston, 
Detroit,  Miami  and  Seattle). '^^  Interviews 
were  conducted  with  mortgage  lenders, 
community  advocates  and  local  government 
officials — all  local  actors  who  would  be 
knowledgeable  about  the  impact  of  the  GSEs' 
undenvriting  policies  on  their  ability  to  fund 
affordable  loans  for  lower-income  borrowers. 

The  UI  report  reveals  three  major  trends  in 
the  GSEs'  underwriting  that  affects  affordable 
lending.  These  include  increased  flexibility 
in  standard  '*»  underwriting  and  appraisal 
guidelines,  the  introduction  of  affordable 
lending  products,  and  the  introduction  of 


193  Kenneth  Temkin,  Roberto  Querela,  George 
Galster  and  Sheila  O'Leary.  A  Study  of  the  GSE's 
Single  Family  Underwriting  Guidelines:  Final 
Report.  Washington  DC:  U.S.  Department  of 
Housing  and  Urban  Development,  (April  1999). 

'*♦  Standard  guidelines  refer  to  guidelines  not 
associated  with  affordable  lending  programs. 
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automated  underwriting  and  credit  scores  in 
the  loan  application  process.  Through  these 
trends,  Fannie  Mae  and  Freddie  Mac  have 
attempted  to  increase  their  capacity  to  serve 
low-  and  moderate-income  homebuyers. 
They  are  also  eliminating  practices  that  could 
potentially  have  had  disparate  impacts  on 
minority  homebuyers.  While  both  GSEs  have 
made  progress,  "most  [of  those  interviewed] 
thought  Fannie  Mae  has  been  more 
aggressive  than  Freddie  Mac  in  outreach 
efforts,  implementing  underwriting  changes 
and  developing  new  products."  '^^ 

While  the  GSEs  improved  their  ability  to 
serve  low-  and  moderate-income  borrowers, 
it  does  not  appear  that  they  have  gone  as  far 
as  some  primary  lenders  to  serve  these 
borrowers  and  to  minimize  the 
disproportionate  effects  on  minority 
borrowers.  From  previous  published  analyses 
of  the  GSEs'  mortgage  purchases,  differences 
between  the  income  characteristics  and  racial 
composition  of  borrowers  served  by  the 
primary  mortgage  market  and  the  purchase 
activity  of  the  GSEs  were  found.  "This  means 
that  the  GSEs  are  not  serving  lower-income 
and  minority  borrowers  to  the  extent  these 
families  receive  mortgages  from  primary 
lenders."  ^^  From  UI's  discussions  with 
lenders,  it  was  revealed  that  primary  lenders 
are  originating  mortgages  to  lower-income 
borrowers  using  underuTiling  guidelines  that 
allow  lower  down  payments,  higher  debt-to- 
income  ratios  and  poorer  credit  histories  than 
allowed  by  the  GSEs"  guidelines.  These 
mortgages  are  originated  to  a  greater  extent  to 
minority  borrowers  who  have  lower  incomes 
and  wealth.  From  this  evidence,  UI 
concludes  that  the  GSEs  appear  1o  be  lagging 
the  market  in  servicing  low-  and  moderate- 
income  and  minority  borrowers. 

Furthermore,  UI  found  "that  the  GSEs" 
efforts  to  increase  underwriting  flexibility 
and  outreach  has  been  noticed  and  is 
applauded  by  lenders  and  community 
advocates.  Despite  the  GSEs'  efforts  in  recent 
years  to  review  and  revise  their  underwriting 
criteria,  however,  they  could  do  more  to 
serve  low-  and  moderate-income  borrowers 
and  to  minimize  disproportionate  effects  on 
minorities.  Moreover,  the  use  of  automated 
underwriting  systems  and  credit  scores  may 
place  lower-income  borrowers  at  a 
disadvantage  when  applying  for  a  loan,  even 
though  they  are  acceptable  credit  risks."  i^' 

5.  The  GSEs'  Support  of  the  Mortgage  Market 
for  Single-family  Rental  Properties 

Single-family  rental  housing  is  an 
important  part  of  the  housing  stock  because 
it  is  an  important  source  of  housing  for 
lower-income  households.  Based  on  the  1995 
American  Housing  Survey,  62  percent  of  all 
rental  units  are  in  structures  with  fewer  than 
five  units  and  approximately  57  percent  of 
the  stock  of  single-family  rental  units  are 
affordable  to  very-low  income  families  (i.e., 
families  earning  60  percent  or  less  of  the  area 
median  income).  Of  the  GSEs'  mortgage 
purchases  in  1997,  around  34  percent  of  the 
single-family  rental  units  financed  were 
affordable  to  very-low  income  households. 


»9=Teinkin,  et  al.  (1999),  p.  4. 
'9«Temkin,  et  al.  (1999),  p.  5. 
'«'Temkin,  et  al.  (1999).  p.  28. 


While  single-family  rental  properties  are  a 
large  segment  of  the  rental  stock  for  low- 
income  families,  they  make  up  a  small 
portion  of  the  GSEs'  overall  business.  In 
1997,  Fannie  Mae  and  Freddie  Mac 
purchased  more  than  $11  billion  in 
mortgages  for  these  properties.  These 
purchases  represented  4  percent  of  the  total 
dollar  amount  of  their  overall  1997  business. 

It  follows  that  since  single-family  rentals 
make  up  such  a  small  part  of  the  GSEs 
business,  they  have  not  penetrated  the  single- 
family  rental  market  to  the  same  degree  that 
they  have  penetrated  the  owner-occupan' 
market.  Table  A.7  in  Section  G  shows  that  in 
1997  the  GSEs  financed  49  percent  of  owner- 
occupied  dwelling  units  but  only  13  percent 
of  single-family  rental  units. 

There  are  a  number  of  factors  that  have 
limited  the  development  of  the  secondary 
market  for  single-family  rental  property 
mortgages  thus  explaining  the  lack  of 
penetration  by  the  GSEs.  Little  is  collectively 
known  about  these  properties  as  a  result  of 
the  wide  spatial  dispersion  of  properties  and 
owners,  as  well  as  a  wide  diversity  of 
characteristics  across  properties  and 
individuality  of  owners.  This  makes  it 
difficult  for  lenders  to  properly  evaluate  the 
probability  of  default  and  severity  of  loss  for 
these  properties. 

Single-family  rental  properties  are 
important  for  the  GSEs  housing  goals, 
especially  for  meeting  the  needs  of  lower- 
income  families.  In  1997  around  70  percent 
of  single-family  rental  units  qualified  for  the 
Low-and  Moderate-Income  Goals,  compared 
with  35  percent  of  one-family  owner- 
occupied  properties.  This  heavy  focus  on 
lower-income  families  meant  that  single- 
family  rental  properties  accounted  for  10 
percent  of  the  units  qualifying  for  the  Low- 
and  Moderate-Income  Goal,  even  though  they 
accounted  for  only  7  percent  of  the  total  units 
(single-faunily  and  multifamily)  financed  by 
the  GSEs.  Single-family  rental  properties 
account  for  12  percent  of  the  geographically- 
targeted  and  1 3  percent  of  the  special 
affordable  housing  goals. 

A  comparison  of  the  GSEs'  single-family 
rental  and  one-family  owmer-occupied 
mortgage  purchases  reveals  the  following 
broad  patterns  of  borrower  and  neighborhood 
characteristics.  Borrowers  for  single-family 
rental  properties  are  more  likely  to  be 
minorities  than  borrowers  for  one-family 
owner-occupied  properties.  Mortgages 
purchased  by  the  GSEs  for  single-family 
rental  properties  compared  with  one-family 
owner-occupied  properties  are  more  likely  to 
be  located  in  lower-income  and  higher 
minority  neighborhoods.  More  single-family 
rental  than  one-family  owner-occupied 
mortgages  were  refinance  or  prior-year  loans. 

A  closer  look  at  borrower  characteristics 
for  single-family  rental  properties  shows  the 
following.  First,  based  on  ethnic/racial 
characteristics,  borrowers  for  investor-owned 
properties  are  similar  to  borrowers  for  one- 
family  owner-occupied  properties.  Second, 
borrowers  for  single-family  rental  properties, 
especially  owner-occupied  2-  to  4-unit 
properties,  are  more  likely  to  be  nonwhite 
than  are  borrowers  for  one-family  owner- 
occupied  and  investor-owned  properties. 
About  37  percent  of  the  borrowers  for  owner- 


occupied  2-  to  4-unit  properties  are  non- 
white  compared  with  around  16  percent  for 
both  one-family  and  investor-owned 
properties.  For  one-family  owner-occupied 
and  investor-owned  properties  about  5 
percent  of  borrowers  are  African  American, 
compared  with  9  percent  for  owner-occupied 
2-  to  4-unit  properties.  A  similar  comparison 
applies  for  Hispanic  borrowers.  6  percent  and 
16  percent  respectively. 

With  regard  to  neighborhood 
characteristics,  a  comparison  of  units  in 
different  types  of  rental  properties  purchased 
by  the  GSEs  shows  that  investor  1-unit 
properties  were  more  likely  to  be  located  in 
higher-income  and  lower-minority 
neighborhoods  than  were  units  in  2-  to  4-unit 
rental  properties.  For  units  in  investor  1-unit 
properties,  about  19  percent  were  in  low- 
income  neighborhoods,  compared  with  34 
percent  from  units  in  2-  to  4-unil  rental 
properties.  About  25  percent  of  investor  1- 
unit  properties  were  in  high-minority 
neighborhoods,  compared  with  36  percent  for 
units  in  2-  to  4-unit  rental  properties.  Units 
in  2-  to  4-unit  rental  properties  were 
commonly  located  in  older  cities  where 
many  low-income  and  high-minority 
neighborhoods  are  located.  Investor  1-unit 
properties  were  more  characteristic  of 
suburban  neighborhoods  where  smaller 
populations  of  minorities  and  higher  income 
households  reside. 

The  GSEs  can  mitigate  risk  by  purchasing 
mortgages  which  are  seasoned  or  refinanced. 
The  data  show  that  mortgages  on  properties 
with  additional  risk  components  such  as 
being  investor-owned,  in  low-income 
neighborhoods,  and  /or  in  high-minority 
neighborhoods  are  more  likely  to  be  seasoned 
or  refinanced.  For  the  GSEs'  mortgage 
purchases,  in  general,  mortgages  on  investor- 
owned  properties  are  more  likely  to  be  prior- 
year  than  mortgages  on  owner-occupied  2-  to 
4-unit  properties  (based  on  unit  counts). 
These  patterns  are  consistent  with  the  notion 
that  investor  properties  are  more  risky  than 
owner-occupied  2-  to  4-unit  properties. 

F.  Factor  4:  Size  of  the  Conventional 
Conforming  Mortgage  Market  Serving  Low- 
and  Moderate-Income  Families  Relative  to 
the  Overall  Conventional  Conforming 
Market 

The  Department  estimates  that  dwelling 
units  serving  low-and  moderate-income 
families  will  account  for  50-55  percent  of 
total  units  financed  in  the  overall 
conventional  conforming  mortgage  market 
during  2000-2003,  the  period  for  which  the 
Low-and  Moderate-Income  Housing  Goals  are 
hereby  established.  Due  to  uncertainty  about 
future  market  conditions,  HUD  has  provided 
a  plausible  range,  rather  than  a  point 
estimate,  for  the  market.  The  detailed 
analyses  underlying  these  estimates  are 
presented  in  Appendix  D. 

G.  Factor  5:  GSEs'  Ability  To  Lead  the 
Industry 

FHEFSSA  requires  the  Secretary,  in 
determining  the  Low-  and  Moderate-Income 
Housing  Goal,  to  consider  the  GSEs'  ability 
to  "lead  the  industry  in  making  mortgage 
credit  available  for  low-and  moderate-income 
families."  Congress  indicated  that  this  goal 
should  "steer  the  enterprises  toward  the 
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This  section  provides  another  perspective 
on  the  GSEs'  performance  by  examining  the 
share  of  the  total  mortgage  market  and  the 
share  of  the  goal-qualifying  markets  (low- 
mod,  special  affordable,  and  underserved 
areas)  accounted  for  by  the  GSEs'  purchases. 
This  analysis,  which  is  conducted  by  product 
type  (single-family  owner,  single-family 
rental,  and  multifamily),  shows  the  relative 
importance  of  the  GSEs  in  each  of  the  goal- 
qualifying  markets. 

1 .  GSEs'  Role  in  Major  Sectors  of  the 
Mortgage  Market 

Table  A.  7  compares  GSE  mortgage 
purchases  with  HUD's  estimates  of  the 
numbers  of  units  financed  in  the 
conventional  conforming  market  during 
1997.1^3  HUD  estimates  that  there  were 
7,443,736  owner  and  rental  units  financed  by 
new  mortgages  in  1997.  Fannie  Mae's  and 
Freddie  Mac's  mortgage  purchases  financed 


'9« Table  A. 7  considers  GSE  purchases  during 
1997  and  1998  of  conventional  mortgages  that  were 
originated  in  1997.  HUD's  methodology  for  deriving 
the  1997  market  estimations  is  explained  in 
Appendix  D.  B&C  loans  have  been  excluded  from 
the  market  estimates  in  Table  A.7. 


2,893,046  dwelling  units,  or  39  percent  of  all 
dwelling  units  financed.  As  shown  in  Table 
A. 7,  the  GSEs  play  a  much  smaller  role  in  the 
goals-qualifying  markets  than  they  do  in  the 
overall  market.  During  1997,  new  mortgages 
were  originated  for  4,290,860  dwelling  units 
that  qualified  for  the  low-and  moderate- 
income  goal;  the  GSEs  low-mod  purchases 
financed  1,305,505  dwelling  units,  or  only  30 
percent  of  the  low-mod  market.  Similarly,  the 
GSEs'  purchases  accounted  for  only  24 
percent  of  the  special  affordable  market  and 
33  percent  of  the  underserved  areas 
market.200  Obviously.,  the  GSEs  are  not 
leading  the  industry  in  financing  units  that 
qualify  for  the  three  housing  goals. 

BILLING  CODE  4210-27-P 


200  Xwo  caveats  about  the  data  in  Table  A. 7 
should  be  mentioned  here.  First,  the  various  market 
totals  for  underserved  areas  are  probably 
understated  due  to  the  model's  underestimation  of 
mortgage  activity  in  non-metropolitan  underserved 
counties  and  of  manufactured  housing  originations 
in  non-metropolitan  areas.  Second,  as  discussed  in 
Appendix  D,  some  uncertainty  exists  around  the 
adjustment  for  B&C  single-family  owner  loans. 
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Table  A.7 

Number  of  Units  by  Type  in  the  1997  Conventional  Conforming  Market  Compared 

To  Fannie  Mae  and  Freddie  Mac  Purchases 


Total  Units 
Market 
Fannie  Mae 
Freddie  Mac 
GSE  Total 
GSE%  of  Market 

Low-Mod  Units 
Market 
Fannie  Mae 
Freddie  Mac 
GSE  Total 
GSE  %  of  Market 

Underserved  Area  Units* 

Market 

Fannie  Mae 

Freddie  Mac 

GSE  Total 

GSE  %  of  Market 

Special  Affordable  Units 

Maiket 

Fannie  Mae 

Freddie  Mac 

GSE  Total 

GSE  %  of  Market 


Single-Family 

Single-Family 

Owner 

Rental 

Multifamily 
1,491,990 

Total  Rental 
2,507,528 

Total 

4,936,208 

1,015,538 

7.443,736 

1,355,693 

81,152 

227,531 

308.683 

1,664,376 

1,071,065 

49.813 

107,792 

157,605 

1.228.670 

2,426,758 

130,%5 

335,323 

466.288 

2,893,046 

49% 

13% 

22% 

19% 

39% 

2,034,085 

913,984 

1.342,791 

2,256,775 

4.290,860 

493,489 

72,514 

217,134 

289.648 

783,137 

375,952 

43,711 

102,704 

146.415 

522.367 

869,441 

116,225 

319,838 

436.063 

1,305,505 

43% 

13% 

24% 

19% 

30% 

1,230,808 

461,930 

716.155 

1.178,085 

2,408,893 

328,143 

38,975 

95,774 

134.749 

462.892 

257,546 

23,056 

52,488 

75.544 

333.090 

585,688 

62,031 

148,262 

210.293 

795.981 

48% 

13% 

21% 

18% 

33% 

704,384 

589,012 

865,354 

1.454.366 

2.158.750 

143,081 

36,661 

134,990 

171.651 

314.732 

105,850 

21,875 

65,920 

87,795 

193,645 

248,931 

58.537 

200,909 

259.446 

508.377 

35% 

10% 

23% 

18% 

24% 

Source:  The  market  data  are  the  estimated  number  of  newly  mortgaged  units  during  1997.  The  Single-Family  Owner  market  data 

exclude  B&C  loans;  including  the  B&C  loans  in  the  owner  market  would  have  reduced  the  GSE  market  share  from  49  percent  to 
42  percent  See  Appendix  D  for  an  explanation  of  the  market  methodology  and  various  caveats  (such  as  excluding  manufactured 
housing  in  non-metropolitan  areas).  The  GSE  data  include  units  from  conventional  mortgages  originated  during  1997  and 
purchased  by  one  of  the  GSEs  during  1997  or  1998.  GSE  data  with  missing  affordability  or  geocode 
fields  are  reallocated  based  the  distribution  of  existing  data. 

*The  Single-Family  Owner  market  data  for  underserved  areas  should  be  considered  a  minimal  estimate.  The  goal-qualifying 
percentages  that  were  used  to  derive  the  Single-Family  Owner  market  estimates  were  based  on  HMDA  data  for  metropolitan 
areas;  as  discussed  in  Appendix  D,  this  underestimates  the  underserved  area  market  in  non-metropolitan  areas. 
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on  2-4  unit  properties  in  older  areas,  a 
market  in  which  the  GSEs'  have  not  played 
a  major  role.  However,  this  sector  could 
certainly  benefit  from  an  enhanced  role  by 
the  GSEs,  and  the  Department  believes  that 
there  is  room  for  such  an  enhanced  role. 

Multifamily  Market.  Fannie  Mae  is  the 
largest  single  source  of  multifamily  finance 
in  the  United  States,  and  Freddie  Mac  has 
made  a  solid  reentry  into  this  market  over  the 
last  five  years.  However,  there  are  a  number 
of  measures  by  which  the  GSEs  lag  the 
multifamily  market.  For  example,  the  share 
of  GSE  resources  committed  to  the 
multifamily  purchases  falls  short  of  the 
multifamily  proportion  prevailing  in  the 
overall  mortgage  market.  HUD  estimates  that 
newly-mortgaged  units  in  multifamily 
properties  represented  18  percent  all  (single- 
family  and  multifamily)  dwelling  units 
financed  during  1997.  ^o'  By  comparison, 
multifamily  acquisitions  represented  13 
percent  all  units  backing  Fannie  Mae's  1997 
mortgage  purchases,  with  a  corresponding 
figure  of  only  8  percent  for  Freddie 
Mac.  202  203  In  other  words,  the  GSEs  place 
more  emphasis  on  single-family  mortgages 
than  they  do  on  multifamily  mortgages. 

The  GSEs'  focus  on  the  single-family 
market  means  that  they  play  a  relatively 
small  role  in  the  multifamily  market.  As 
shown  in  Table  A.7,  the  GSEs'  purchases 
have  accounted  for  only  22  percent  of  newly- 
financed  multifamily  units  during  1997— a 
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201  Table  A.7  shows  that  multifamily  represented 
20  percent  of  total  units  financed  during  1997 
(obtained  by  dividing  1,491,990  multifamily  units 
by  7.443.736  'Total  Market"  units).  Increasing  the 
single-family-owner  number  in  Table  A.7  by 
776.193  to  account  for  excluded  B&C  mortgages 
increases  the  "Total  Market"  number  to  8.219.929. 
which  is  consistent  with  the  18  percent  multifamily 
share  reported  in  the  text.  See  Appendix  D  for 
discussion  of  the  B&C  market. 

202  A  similar  imbalance  is  evident  with  regard  to 
figures  on  the  stock  of  mortgage  debt  published  by 
the  Federal  Reserve  Board.  Within  the  single-family 
mortgage  market  the  GSEs  held  loans  or  guarantees 
with  an  unpaid  principal  balance  (UPB)  of  $1.5 
trilUon.  comprising  36  percent  of  $4.0  trillion  in 
outstanding  single-family  mortgage  debt  as  of  the 
end  of  1997.  At  the  end  of  1997.  the  GSEs  direct 
holdings  and  guarantees  of  $41.4  billion 
represented  13.7  percent  of  $301  billion  in 
multifamily  mortgage  debt  outstanding.  {Federal 
Reserve  Bulletin,  lune  1998.  A  35.) 

^o'  For  the  most  part.  GSE  multifamily  purchases 
are  similar  to  those  in  the  overall  market.  For 
example.  56  percent  of  units  backing  Fannie  Mae's 
1997  multifamily  acquisitions  met  the  Special 
Affordable  Goal,  with  a  corresponding  proportion  of 
57  percent  for  Freddie  Mac.  compared  with  a 
market  estimate  of  approximately  60  percent,  based 
on  HUD'S  analysis  of  POMS  data. 


market  share  much  lower  than  their  49 
percent  share  of  the  single-family  owner 
market.  Thus,  these  data  suggest  that  a 
further  enlargement  of  the  GSEs'  role  in  the 
multifamily  market  seems  feasible  and 
appropriate  in  the  future. 

"There  are  a  number  of  submarkets.  such  as 
the  market  for  mortgages  on  5-50  unit 
multifamily  properties,  where  the  GSEs'  role 
have  particularly  lag  the  market.  As 
mentioned  above,  the  GSEs  represented  22 
percent  of  the  overall  conventional 
multifamily  mortgage  market  in  1997,  but 
their  acquisitions  of  loans  on  small 
multifamily  properties  represented  only 
about  2  percent  of  such  properties  financed 
that  year.2o<  Certainly  the  GSEs  face  a 
number  of  challenges  in  better  meeting  the 
needs  of  the  multifamily  secondary  market. 
For  example,  thrifts  and  other  depository 
institutions  may  sometimes  retain  their  best 
loans  in  portfolio,  and  the  resulting 
information  asymmetries  may  act  as  an 
impediment  to  expanded  secondary  market 
transaction  volume.205  However,  the  GSEs 
have  demonstrated  that  they  have  the  depth 
of  expertise  and  the  financial  resources  to 
devise  innovative  solutions  to  problems  in 
the  multifamily  market. 

2.  Qualitative  Dimensions  of  the  GSEs' 
Ability  To  Lead  the  Industry 

This  section  discusses  several  qualitative 
factors  that  are  indicators  of  the  GSEs'  ability 
to  lead  the  industry  in  affordable  lending.  It 
discusses  the  GSEs'  role  in  the  mortgage 
market;  their  ability,  through  their 
underwriting  standards,  new  programs,  and 
innovative  products,  to  influence  the  types  of 
loans  made  by  private  lenders;  their 
development  and  utilization  of  state-of-the- 
art  technology;  the  competence,  expertise 
and  training  of  their  staffs;  and  their  financial 
resources. 


20*  This  finding  is  based  on  the  assumption  that 
units  in  small  multifamily  properties  represented 
af>proximately  37  percent  of  multifamily  units 
financed  in  1997,  per  the  1991  Residential  Finance 
Survey,  as  discussed  above.  Additionally,  it  is 
assumed  that  1997  multifamily  conventional 
origination  volume  was  $40.7  billion,  as  discussed 
in  Appendix  D.  An  average  loan  amount  per  unit 
of  $25,167  is  assumed,  using  a  combination  of  loan- 
level  GSE  data  and  loan-level  data  from  securitized 
multifamily  mortgages  in  prospectus  disclosures. 

205  The  problem  of  secondary  market  "adverse 
selection"  is  described  in  James  R.  Follain  and 
Edward  J.  Szymanoski.  "A  Framework  for 
Evaluating  Government's  Evolving  Role  in 
Multifamily  Mortgage  Markets."  Cityscape:  A 
Journal  of  Policy  Development  and  Research  1(2), 
(1995). 
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a.  Role  in  the  Mortgage  Market 

As  discussed  in  Section  C  of  this 
Appendix,  the  GSEs'  single-family  mortgage 
acquisitions  have  generally  followed  the 
volume  of  originations  in  the  primary  market 
for  conventional  mortgages.  However,  in 
1997,  single-family  originations  rose  by 
nearly  10  percent,  while  the  GSEs' 
acquisitions  declined  by  7  percent.  As  a 
result,  the  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  estimates  that 
the  GSEs'  share  of  conventional  single-family 
mortgage  originations  declined  from  42 
percent  in  1996  to  37  percent  in  1997.  The 
GSEs'  conventional  single-family  mortgage 
share  rose  to  an  estimated  48  percent  in  1998, 
but  that  is  still  well  below  the  peak  of  58 
percent  attained  in  1993.^°^ 

The  GSEs'  high  shares  of  originations 
during  tlie  1990s  led  to  a  rise  in  their  share 
of  total  conventional  single-family  mortgages 
outstanding,  including  both  conforming 
mortgages  and  jumbo  mortgages. 2"'  OFHEO 
estimates  that  the  GSEs'  share  of  such 
mortgages  outstanding  jumped  from  34 
percent  at  the  end  of  1991  to  40  percent  at 
the  end  of  1994  and  an  estimated  45  percent 
at  the  end  of  1998. 2""  All  of  the  increase  in 
the  GSEs'  relative  role  between  1991  and 
1998  was  due  to  the  growth  in  their  portfolio 
holdings  as  a  share  of  mortgages  outstanding, 
from  5  percent  at  the  end  of  1991  to  17 
percent  at  the  end  of  1998;  relative  holdings 
of  the  GSEs'  mortgage-backed  securities  by 
others  actually  declined  as  a  share  of 
mortgages  outstanding,  from  29  percent  at  the 
end  of  1991  to  28  percent  at  the  end  of  1998. 

The  dominant  position  of  the  GSEs  in  the 
mortgage  market  is  reinforced  by  their 
relationships  with  other  market  institutions. 
Commercial  banks,  mutual  savings  banks, 
and  savings  and  loans  are  their  competitors 
as  well  as  their  customers — they  compete  to 
the  extent  they  hold  mortgages  in  portfolio, 
but  at  the  same  time  they  sell  mortgages  to 
the  GSEs.  They  also  buy  mortgage-backed 
securities,  as  well  as  the  debt  securities  used 
to  finance  the  GSEs'  portfolios.  Mortgage 
bankers,  who  accounted  for  58  percent  of  all 
single-family  loans  in  1997,  sell  virtually  all 
of  their  conventional  conforming  loans  to  the 
GSEs. 209  Private  mortgage  insurers  are 
closely  linked  to  the  GSEs,  because 
mortgages  purchased  by  the  enterprises  that 
have  loan-to-value  ratios  in  excess  of  80 
percent  are  normally  required  to  be  covered 


20*  Office  of  Federal  Housing  Enterprise 
Oversight,  1998  Report  to  Congress,  Figure  9,  page 
32. 

^°'  A  jumbo  mortgage  is  one  for  which  the  loan 
amount  exceeds  the  maximum  principal  amount  for 
mortgages  purchased  by  the  enterprises — $240,000 
for  mortgages  on  1-unit  properties  in  1999,  with 
limits  that  are  50  percent  higher  in  Alaska,  Hawaii, 
Guam,  and  the  Virgin  Islands. 

2°"  Office  of  Federal  Housing  Enterprise 
Oversight,  1998  Report  to  Congress,  (June  15.  1998), 
Figure  9,  p.  32;  and  unpublished  OFHEO  estimates 
for  1998. 

^•"Mortgage  originations  for  1997  were  reported 
in  the  Department  of  Housing  and  Urban 
Development,  HUD  Survey  of  Mortgage  Lending 
Activity:  Fourth  Quarter/Annual  1997,  (September 
24,  1998). 


by  private  mortgage  insurance,  in  accordance 
with  the  GSEs'  charter  acts. 

b.  Underwriting  Standards  for  the  Primary 
Mortgage  Market 

The  GSEs'  underwriting  guidelines  are 
followed  by  virtually  all  originators  of  prime 
mortgages,  including  lenders  who  do  not  sell 
many  of  their  mortgages  to  Fannie  Mae  or 
Freddie  Mac.^i"  The  guidelines  are  also 
commonly  followed  in  underwriting 
"jumbo"  mortgages,  which  exceed  the 
maximum  principal  amount  which  can  be 
purchased  by  the  GSEs  (the  conforming  loan 
limit) — such  mortgages  eventually  might  be 
sold  to  the  GSEs,  as  the  principal  balance  is 
amortized  or  when  the  conforming  loan  limit 
is  otherwise  increased.  The  GSEs,  through 
their  automated  underwriting  systems,  have 
started  adapting  their  underwriting  for 
subprime  loans  and  other  loans  that  have  not 
met  their  traditional  underwriting  standards. 

Because  the  GSEs'  guidelines  set  the  credit 
standards  against  which  the  mortgage 
applications  of  lower-income  families  are 
judged,  the  enterprises  have  a  profound 
influence  on  the  rate  at  which  mortgage 
funds  flow  to  low-  and  moderate-income 
borrowers  and  underserved  neighborhoods. 
Congress  realized  the  crucial  role  played  by 
the  GSEs'  underwriting  guidelines  when  it 
required  each  enterprise  to  submit  a  study  on 
its  guidelines  to  the  Secretary  and  to 
Congress  in  1993,  and  when  it  called  for  the 
Secretary  to  "periodically  review  and 
comment  on  the  underwriting  and  appraisal 
guidelines  of  each  enterprise."  Some  of  the 
conclusions  from  a  study  of  the  GSEs'  single- 
family  underwriting  guidelines  prepared  for 
the  Department  by  the  Urban  Institute  have 
been  discussed  in  Section  E. 

c.  State-of-the-Art  Technology 

Both  GSEs  are  in  the  forefront  of  new 
developments  in  mortgage  industry 
technology.  Each  enterprise  released  an 
automated  underwriting  system  in  1995 — 
Freddie  Mac's  "Loan  Prospector"  and  Fannie 
Mae's  "Desktop  Underwriter."  Both  systems 
rely  on  numerical  credit  scores,  such  as  those 
developed  by  Fair,  Isaac,  and  Company,  and 
additional  data  submitted  by  the  borrower,  to 
obtain  a  mortgage  score.  The  mortgage  score 
indicates  to  the  lender  either  that  the  GSE 
will  accept  the  mortgage,  based  on  the 
application  submitted,  or  that  more  detailed 
manual  underwriting  is  required  to  make  the 
loan  eligible  for  GSE  purchase. 

It  is  estimated  that  25-40  percent  of  the 
GSEs"  purchases  are  now  based  on  automated 
underwriting.  These  systems  have  also  been 
adapted  for  FHA  and  jumbo  loans.  They  have 
the  potential  to  reduce  the  cost  of  loan 
origination,  particularly  for  low-risk  loans, 
but  the  systems  are  so  new  that  no 
comprehensive  studies  of  their  effects  have 
been  conducted.  As  discussed  earlier, 
concerns  about  the  use  of  automated 


210  The  underwriting  guidelines  published  by  the 
two  GSEs  are  similar  in  most  aspects.  And  since 
November  30, 1992,  Fannie  Mae  and  Freddie  Mac 
have  provided  lenders  the  same  Uniform 
Underwriting  and  Transmittal  Summary  (Fannie 
Mae  Form  1008/Freddie  Mac  Form  1077),  which  is 
used  by  originators  to  collect  certain  mortgage 
information  that  they  need  for  data  entry  when 
mortgages  are  sold  to  either  GSE. 


underwriting  include  the  impact  on 
minorities  and  the  "black  box"  nature  of  the 
score  algorithm. 

The  GSEs  are  using  their  state-of-the-art 
technology  in  certain  ways  to  help  expand 
homeownership  opportunities.  For  example, 
Fannie  Mae  has  developed  FannieMaps,  a 
computerized  mapping  service  offered  to 
lenders,  nonprofit  organizations,  and  state 
and  local  governments  to  help  them 
implement  community  lending  programs. 

d.  Staff  Resources 

Both  Fannie  Mae  and  Freddie  Mac  are 
well-known  throughout  the  mortgage 
industry  for  the  expertise  of  their  staffs  in 
carrying  out  their  current  programs, 
conducting  basic  and  applied  research 
regarding  mortgage  markets,  developing 
innovative  new  programs,  and  undertaking 
sophisticated  analyses  that  may  lead  to  new 
programs  in  the  future.  The  leaders  of  these 
corporations  frequently  testify  before 
Congressional  committees  on  a  wide  range  of 
housing  issues,  and  both  GSEs  have 
developed  extensive  working  relationships 
with  a  broad  spectrum  of  mortgage  market 
participants,  including  various  nonprofit 
groups,  academics,  and  government  housing 
authorities.  They  also  contract  with  outside 
leaders  in  the  finance  industry  for  technical 
expertise  not  available  in-house  and  for 
advice  on  a  wide  variety  of  issues. 

e.  Financial  Strength 

Fannie  Mae.  The  benefits  that  accrue  to  the 
GSEs  because  of  their  GSE  status,  as  well  as 
their  solid  management,  have  made  them  two 
of  the  nation's  most  profitable  businesses. 
Fannie  Mae's  net  income  has  increased  from 
$376  million  in  1987  to  $1.6  billion  in  1992, 
S3.1  billion  in  1997,  and  $3.4  billion  in 
1998 — an  average  annual  rate  of  increase  of 
22  percent.  Through  the  fourth  quarter  of 
1998.  Fannie  Mae  has  recorded  48 
consecutive  quarters  of  increased  net  income 
per  share  of  common  equity.  Fannie  Mae's 
return  on  equity  averaged  23.8  percent  over 
the  1993-97  period — far  above  the  rates 
achieved  by  most  financial  corporations. 

Investors  in  Faimie  Mae's  common  stock 
have  seen  their  annual  dividends  per  share 
nearly  double  over  the  last  five  years,  rising 
from  $1.84  in  1993  to  $3.36  in  1997.  If 
dividends  were  fully  reinvested,  an 
investment  of  $1000  in  Fannie  Mae  common 
stock  on  December  31,  1987  would  have 
appreciated  to  $27,983.98  by  December  31, 
1997.  This  annualized  total  rate  of  return  of 
39.5  percent  over  the  decade  exceeded  that 
of  many  leading  U.  S.  corporations,  including 
Intel  (35.9  percent),  Coca-Cola  (32.4  percent), 
and  General  Electric  (24.3  percent). 

Freddie  Mac.  Freddie  Mac  has  shown 
similar  trends.  Freddie 

Mac's  net  income  has  increased  from  $301 
million  in  1987  to  $622  million  in  1992,  $1.4 
billion  in  1997,  and  $1.7  billion  in  1998 — an 
average  annual  rate  of  increase  of  17  percent. 
Freddie  Mac's  return  on  equity  averaged  22.7 
percent  over  the  1993-97  period — also  well 
above  the  rates  achieved  by  most  financial 
corporations. 

Investors  in  Freddie  Mac's  common  stock 
have  also  seen  their  annual  dividends  per 
share  nearly  double  over  the  last  five  years, 
rising  from  $0.88  in  1993  to  $1.60  in  1997, 


12718 


I  annual  zed 
•thi 


If  dividends  were 
investment  of  S100( 
stock  on  December 
appreciated  to  S8.6 
1997,  for  an 
31.0  percent  over 
slightly  higher  than 
Fannie  Mae  cbmmc  n 
substantially  highei 
the  S&P  Financial- 
percent)  over  the 

Other  indicaton 
the  strength  of  the 
various  rankings  of 
One  survey  found 
Fannie  Mae  was 
assets  and  Freddie 
Business  Week  has 
Standard  &  Poor's 
Fannie  Mae  and 
ranked  25th  and 
28th  and  57th  in 

f.  Conclusion  Abou 

In  light  of  these 
Secretary  has 
the  ability  to  lead  t 
mortgage  credit  ava 
moderate-income 


fi  Uy  reinvested,  an 

in  Freddie  Mac  common 
!9,  1989  would  have 
0.20  by  December  31. 

total  rate  of  return  of 
s  period.  This  was 
the  annual  return  on 

stock  (29.9  percent)  and 
than  the  average  gain  in 
fJliscellaneous  index  (24.1 
1«  90-97  period.211 

Additional  indicators  of 
C  ;SEs  are  provided  by 
American  corporations, 
at  the  end  of  1997 
of  all  companies  in  total 
/lac  ranked  ISth.^iz 
eported  that  among 
companies  in  1997 
Freddie  Mac  respectively 
in  market  value,  and 
profits. -^3 

Leading  the  Industry 

iderations,  the 

that  the  GSEs  have 
e  industry  in  making 
lable  for  low-and 
ilies. 


t  lat . 


firt 


5  00  1 


61  ;t 
total 


c  ansic 
deter  nined  1 


H.  Factor  6:  The 
Sound  Financial 


f<mi 
N<ed  ■ 


To  Maintain  the 
Condition  of  the  GSEs 


HUD  has  un 
economic  analysis 
which  includes 
financial  returns 
and  moderate-i 
financial  safety  anc 
of  the  housing  goal 
analysis  and  di 
Federal  Housing 
concludes  that  the 
minimal,  if  any, 
concerns. 


nam  ing 
f  imi 


I.  Determination  ol 
Income  Housing 

The  annual  goal 
of  mortgages  fi 
moderate-income 
percent  of  eligible 
year  2000.  and  50 
financed  in  each  o 
and  2003.  This  goa 
2004  and  thereafte 
Secretary  prior  to 
represents  an 
40  percent  and  the 
percent.  The  goals 
lower  portion  of 
estimates  of  50-55 
Appendix  D.  The 
the  six  statutory  ' 
of  these  goals  is  s 


tiat  1 


inert  3se 


the 


1.  Housing  Needs  fnd  Demographic 
Conditions 


Data  from  the  1 
American  Housin] 


-"Freddie  Mac  St  dc 
until  after  the  passag  i 
Reform,  Recover)-  an 
(FIRREA),  thus  it  is 
year  annualized  rate 
''^Forbes.  (April 
2 ' '  Business  Week 


Federal  Register /Vol.  65,  No.  47 /Thursday.  March  9,  2000 /Proposed  Rules 


dertsken  a  separate,  detailed 
)f  this  proposed  rule, 
cor  sideration  of  (a)  the 
th  it  the  GSEs  earn  on  low- 
ncofie  loans  and  (b)  the 

soundness  implications 
.  Based  on  this  economic 
iscuisions  with  the  Office  of 
Ei  terprise  Oversight,  HUD 

jroposed  goals  raise 
sa  9tv  and  soundness 


the  Low-  and  Moderale- 


G  tals 

or  each  GSE's  purchases 
g  housing  for  low-  and 
ilies  is  established  at  48 
inits  financed  in  calendar 
I  ercent  of  eligible  units 
calendar  years  2001,  2002 
will  remain  in  effect  for 
unless  changed  by  the 
time.  The  goal 
over  the  1996  goal  of 
1997-99  goal  of  42 
For  2001-2003  are  in  the 

remge  of  market  share 
percent,  presented  in 
i  ecretary's  consideration  of 
fa  ;tors  that  led  to  the  choice 
u  nnmarized  in  this  section. 


^0  Census  and  the 
Surveys  demonstrate  that 


k  was  not  publicly  traded 
of  the  Financial  Institutions 
Enforcement  Act  of  1989 
pcssible  to  calculate  a  10- 
)f  return. 

1998),  p.  315. 
(March  30,  1998).  p.  154. 


there  are  substantial  housing  needs  among 
low-  and  moderate-income  families, 
especially  among  lower-income  and  minority 
families  in  this  group.  Many  of  these 
households  are  burdened  by  high 
homeownership  costs  or  rent  payments  and 
will  likely  continue  to  face  serious  housing 
problems,  given  the  dim  prospects  for 
earnings  growth  in  entry-level  occupations. 
According  to  HUD's  "Worst  Case  Housing 
Needs"  report,  21  percent  of  owner 
households  faced  a  moderate  or  severe  cost 
burden  in  1995.  Affordability  problems  were 
even  more  common  among  renters,  with  40 
percent  paying  more  than  30  percent  of  their 
income  for  rent  in  1995. ^^ 

Single  Family  Mortgage  Market.  Many 
younger,  minority  and  lower-income  families 
did  not  become  homeowrners  during  the 
1980s  due  to  the  slow  growth  of  earnings, 
high  real  interest  rates,  and  continued  house 
price  increases.  Over  the  past  six  years, 
economic  expansion,  accompanied  by  low 
interest  rates  and  increased  outreach  on  the 
part  of  the  mortgage  industry,  has  improved 
affordability  conditions  for  these  families. 
Between  1993  and  1998,  record  numbers  of 
lower-income  and  minority  families 
purchased  homes.  First-time  homeowners 
have  become  a  major  driving  force  in  the 
home  purchase  market  over  the  past  five 
years.  Thus,  the  1990s  have  seen  the 
development  of  a  strong  affordable  lending 
market.  Despite  this  growth  in  affordable 
lending  to  minorities,  disparities  in  the 
mortgage  market  remain.  For  example, 
African- American  applicants  are  still  twice 
as  likely  to  be  denied  a  loan  as  white 
applicants,  even  afler  controlling  for  income. 

Several  demographic  changes  will  affect 
the  housing  finance  system  over  the  next  few 
years.  First,  the  U.S.  population  is  expected 
to  grow  by  an  average  of  2.4  million  per  year 
over  the  next  20  years,  resulting  in  1.1  to  1.2 
million  new  households  per  year.  The  aging 
of  the  baby-boom  generation  and  the  entry  of 
the  baby-bust  generation  into  prime  home 
buying  age  will  have  a  dampening  effect  on 
housing  demand.  However,  the  continued 
influx  of  immigrants  will  increase  the 
demand  for  rental  housing,  while  those  who 
immigrated  during  the  1980's  will  be  in  the 
market  for  owner-occupied  housing.  Non- 
traditional  households  have  become  more 
important,  as  overall  household  formation 
rates  have  slowed.  With  later  marriages, 
divorce,  and  non-traditional  living 
arrangements,  the  fastest  growing  household 
groups  have  been  single-parent  and  single- 
person  households.  With  continued  house 
price  appreciation  and  favorable  mortgage 
terms,  "trade-up  buyers"  will  increase  their 
role  in  the  housing  market.  These 
demographic  trends  will  lead  to  greater 
diversity  in  the  homebuying  market,  which 
will  require  adaptation  by  the  primary  and 
secondary  mortgage  markets. 

As  a  result  of  the  above  demographic 
forces,  housing  starts  are  expected  to  average 
1.5  million  units  between  2000  and  2003, 


r  ot 


2) 


essentially  the  same  as  in  1996-99.2>5 
Refinancing  of  existing  mortgages,  which 
accounted  for  50  percent  of  originations  in 

1998,  will  continue  to  play  a  major  role  in 

1999,  returning  to  more  normal  levels  during 

2000,  Thus  the  mortgage  market  should 
remain  strong  in  1999,  while  easing 
somewhat  during  2000. 

Multifamily  Mortgage  Market.  Since  the 
early  1990s,  the  multifamily  mortgage  market 
has  become  more  closely  integrated  with 
global  capita!  markets,  although  not  to  the 
same  degree  as  the  single-family  mortgage 
market.  Loans  on  multifamily  properties 
remain  viewed  as  riskier  than  their  single- 
family  counterparts.  Property  values,  vacancy 
rates,  and  market  rents  in  multifamily 
properties  appear  to  be  highly  correlated 
with  local  job  market  conditions,  creating 
greater  sensitivity  of  loan  performance  to 
economic  conditions  than  may  be 
experienced  for  single-family  mortgages. 

Recent  volatility  in  the  market  for 
Commercial  Mortgage  Backed  Securities 
(CMBS),  an  important  source  of  financing  for 
multifamily  properties,  underlines  the  need 
for  an  ongoing  GSE  presence  in  the 
multifamily  secondary  market.  The  potential 
for  an  increased  GSE  presence  is  enhanced 
by  virtue  of  the  fact  that  an  increasing 
proportion  of  multifamily  mortgages  is  now 
originated  in  accordance  with  secondary 
market  standards. 

The  GSEs  have  the  capability  to  increase 
the  availability  of  long-term,  fixed  rate 
financing,  thereby  contributing  greater 
liquidity  in  market  segments  where  increased 
GSE  presence  can  provide  lenders  with  a 
more  viable  "exit  strategy"  than  what  is 
presently  available.  It  appears  that  the  cost  of 
mortgage  financing  on  properties  with  5-50 
units,  where  much  of  the  nation's  affordable 
housing  stock  is  concentrated,  may  be  higher 
than  warranted  by  the  degree  of  inherent 
credit  risk.^'**  Presently,  however,  the  GSEs 
purchase  only  about  5  percent  of  units  in  5- 
50  unit  properties  financed  annually. 
Borrowers  have  also  experienced  difficulty 
obtaining  mortgage  financing  for  multifamily 
properties  with  significant  rehabilitation 
needs.  Historically  the  flow  of  capital  into 
multifamily  housing  for  seniors  has, 
moreover,  been  characterized  by  a  great  deal 
of  volatility. 

2.  Past  Performance  and  Ability  To  Lead  the 
Industry 

The  GSEs  have  played  a  major  role  in  the 
conventional  single-family  mortgage  market 
in  the  1990s.  The  GSEs'  purchases  of  single- 
family-owner  mortgages  have  accounted  for 
49  percent  of  mortgages  originated  in  the 
conventional  conforming  market  during 
1997.  Many  industry  observers  believe  that 
the  role  of  the  GSEs  in  the  late-1980s  and 
1990s  is  a  major  reason  why  the  decline  of 
the  thrift  industry  had  only  minor  effects  on 
the  nation's  housing  finance  system. 


2"  Bentai  Housing  Assistance — The  Crisis 
Continues:  The  1997  Report  to  Congress  on  Worst 
Case  Housing  Needs,  Department  of  Housing  and 
Urban  Development,  Office  of  Policy  Development 
and  Research,  (April  1998). 


2 '3  Standard  &  Poor's  DRI,  The  U.S.  Economy. 
(September  1999),  p.  54. 

2'6.See  Drew  Schneider  and  James  Follain.  "A 
New  Initiative  in  the  Federal  Housing 
Administration's  Office  of  Multifamily  Housing 
Programs:  An  Assessment  of  Small  Projects 
Processing,"  Cityscape:  A  Joumal  of  Policy 
Development  and  Research  4(1).  (1998),  pp.  43-58. 
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Additionally,  the  American  mortgage  market 
was  not  impacted  adversely  in  any  way  by 
the  recent  volatility  in  world  financial 
markets. 

The  enterprises'  role  in  the  mortgage 
market  is  also  reflected  in  their  use  of  cutting 
edge  technology,  such  as  the  development  of 
Loan  Prospector  and  Desktop  Underwriter, 
the  automated  underwriting  systems 
developed  by  Freddie  Mac  and  Fannie  Mae, 
respectively.  Both  GSEs  are  also  entering  new 
and  challenging  fields  of  mortgage  fineince, 
including  activities  involving  subprime 


mortgages  and  mortgages  on  manufactured 
housing. 

The  GSEs'  performance  on  the  Low-  and 
Moderate-Income  Housing  Goal  has  also 
improved  significantly  in  recent  years,  as 
shown  in  Figure  A.l.  Fannie  Mae's 
performance  increased  from  34.2  percent  in 
1993  to  42.3  percent  in  1995,  45.6  percent  in 
1996,  and  45.7  percent  in  1997,  then  falling 
slightly  to  44.1  percent  in  1998.  Freddie 
Mac's  performance  also  increased,  from  29.7 
percent  in  1993  to  38.9  percent  in  1995,  41.1 
percent  in  1996,  42.6  percent  in  1997,  and 


42.9  percent  in  1998.  Although  Freddie 
Mac's  low-  and  moderate-income  shares  were 
below  Fannie  Mae's  shares  in  every  year,  its 
goal  performance  was  97  percent  of  Fannie 
Mae's  performance  in  1998,  the  highest 
performance  ratio  for  Freddie  Mac  since 
goals  were  instituted  in  1993.  This  increase 
in  Freddie  Mac's  relative  performance  on  the 
Low-  and  Moderate-Income  Housing  Goal 
resulted  primarily  from  its  increased  role  in 
the  multifamily  mortgage  market. 
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Figure  A.2 

Distribution  of  GSE  Purchases  of 

Single-Family  Owner-Occupied  Home  Loans 

by  Income  Class  of  Mortgagor  for  1997 
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non-metropolitan  areas. 
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Single  Family  Affordable  Lending  Market. 
Despite  these  gains  in  goal  performance,  the 
Department  remains  concerned  about  the 
GSEs'  support  of  lending  for  the  lower- 
income  end  of  the  market.  As  shown  in 
Figures  A. 2  and  A. 3,  the  lower-income  shares 
of  the  GSEs'  purchases  are  too  low, 
particularly  when  compared  with  the 
corresponding  shares  for  portfolio  lenders 
and  the  primary  market. 

This  appendix  has  reached  the  following 
findings  with  respect  to  the  GSEs'  purchases 
of  affordable  loans  for  low-  and  moderate- 
income  families  and  their  communities. 

(i)  While  Fannie  Mae  and  Freddie  Mac 
have  both  improved  their  support  for  the 
single-family  affordable  lending  market  over 
the  past  six  years,  they  have  generally  lagged 
the  overall  single-family  market  in  providing 
affordable  loans  to  lower-income  borrowers. 
This  finding  is  based  on  HUD's  analysis  of 
GSE  and  HMDA  data  and  on  numerous 
studies  by  academics  and  research 
organizations. 

(ii)  The  GSEs  show  somewhat  different 
patterns  of  mortgage  purchases — for  example, 
Freddie  Mac  is  less  likely  than  Fannie  Mae 
to  fund  mortgages  for  lower-income  families. 
As  a  result,  the  percentage  of  Freddie  Mac's 
purchases  benefiting  historically  underserved 
families  and  their  neighborhoods  is  less  than 
the  corresponding  shares  of  total  market  , 
originations,  while  Fannie  Mae's  purchases 
are  closer  to  the  patterns  of  originations  in 
the  primary  market  (see  Figure  A. 3). 

(iii)  A  study  by  The  Urban  Institute  of 
lender  experience  with  the  GSEs' 
underwriting  guidelines  finds  that  the 
enterprises  have  stepped  up  their  outreach 
efforts  and  increased  the  flexibility  in  their 
standards  to  better  accommodate  the  special 
circumstances  of  lower-income  borrowers. 
However,  this  study  concludes  that  the  GSEs' 
guidelines  remain  somewhat  inflexible  and 
that  the  enterprises  are  often  hesitant  to 
purchase  affordable  loans.  Lenders  also  tell 
The  Urban  Institute  that  Fannie  Mae  has  been 
more  aggressive  than  Freddie  Mac  in  market 
outreach  to  underserved  groups,  in  offering 
new  affordable  products,  and  in  adjusting  its 
undenvriting  standards. 

(iv)  A  large  percentage  of  the  lower-income 
loans  purchased  by  the  enterprises  have 
relatively  high  down  payments,  which  raises 
questions  about  whether  the  GSEs  are 
adequately  meeting  the  needs  of  lower- 
income  families  have  difficulty  raising 
enough  cash  for  a  large  down  payment. 

(v)  There  are  important  parts  of  the  single- 
family  market  where  the  GSEs  have  played 
a  minimal  role.  For  example,  single-family 
rental  properties  are  an  important  source  of 
low-income  housing,  but  they  represent  only 
a  small  portion  of  the  GSEs'  business.  GSE 
purchases  have  accounted  for  only  13 
percent  of  the  single-femiily  rental  units  that 
received  financing  in  1997.  An  increased 
presence  by  Fannie  Mae  and  Freddie  Mac 
would  bring  lower  interest  rates  and  liquidity 
to  this  market,  as  well  as  improve  their  goals 
performance. 

(vi)  The  above  points  can  be  summarized 
by  examining  the  GSEs'  share  of  the  single- 
family  mortgage  market.  The  GSEs'  total 
purchases  have  accounted  for  43  percent  of 
all  single-family  (both  owner  and  rental) 


units  financed  during  1997;  however,  their 
low-mod  purchases  have  accounted  for  only 
one-third  of  the  low-  and  moderate-income 
single-family  units  that  were  financed  during 
that  year. 

In  conclusion,  the  Department's  analysis 
suggests  that  the  GSEs  are  not  leading  the 
single-family  market  in  purchasing  loans  that 
qualify  for  the  Low-  and  Moderate-Income 
Goal.  There  is  room  for  Fannie  Mae  and, 
particularly,  Freddie  Mac  to  improve  their 
performance  in  purchasing  affordable  loans 
at  the  lower-income  end  of  the  market. 
Moreover,  evidence  suggests  that  there  is  a 
significant  population  of  potential 
homebuyers  who  might  respond  well  to 
aggressive  outreach  by  the  GSEs.  Specifically, 
both  Fannie  Mae  and  the  Joint  Center  for 
Housing  Studies  expect  immigration  to  be  a 
major  source  of  future  homebuyers. 
Furthermore,  studies  indicate  the  existence 
of  a  large  untapped  pool  of  potential 
homeowners  among  the  rental  population. 
Indeed,  the  GSEs'  recent  experience  with 
new  outreach  and  affordable  housing 
initiatives  is  important  confirmation  of  this 
potential. 

Multifamily  Market.  Fannie  Mae  and, 
especially,  Freddie  Mac  have  rapidly 
expanded  their  presence  in  the  multifamily 
mortgage  market  in  the  period  since  the 
passage  of  FHEFSSA.  The  Senate  report  on 
this  legislation  in  1992  referred  to  the  GSEs' 
activities  in  the  multifamily  arena  as 
"troubling."  citing  Freddie  Mac's  September 
1990  suspension  of  its  purchases  of  new 
multifamily  mortgages  and  criticism  of 
Fannie  Mae  for  "creaming"  the  market. ^'^ 

Freddie  Mac  has  successfully  rebuilt  its 
multifamily  acquisition  program,  as  shown 
by  the  increase  in  its  purchases  of 
multifamily  mortgages  from  $27  million  in 
1992  to  $847  million  in  1994  and  $6.6  billion 
in  1998.  As  a  result,  concerns  regarding 
Freddie  Mac's  multifamily  capabilities  no 
longer  constrain  their  performance  with 
regard  to  low-  and  moderate-income  families 
in  the  manner  that  prevailed  at  the  time  of 
the  December  1995  rule. 

Fannie  Mae  never  withdrew  from  the 
multifamily  market,  but  it  has  also  stepped 
up  its  activities  in  this  area  substantially, 
with  multifamily  purchases  rising  from  $3.0 
billion  in  1992  to  $3.8  billion  in  1994  and 
$12.5  billion  in  1998.  Fannie  Mae  publicly 
announced  in  1994  an  aggressive  goal  of 
conducting  $50  billion  in  multifamily 
transactions  between  1994  and  the  end  of  the 
decade,  and  it  appears  likely  that  it  will  be 
successful  in  reaching  this  goal.-'^  Also. 
Fannie  Mae's  multifamily  underwriting 
standards  are  highly  influential  and  have 
been  widely  emulated  throughout  the 
multifamily  mortgage  market. 

The  increased  role  of  Fannie  Mae  and 
Freddie  Mac  in  the  multifamily  market  has 
major  implications  for  the  Low-  and 
Moderate-Income  Housing  Goal,  since  a  very 
high  percentage  of  multifamily  units  have 
rents  which  are  affordable  to  low-  and 
moderate-income  families.  However,  the 
potential  of  the  GSEs  to  lead  the  multifamily 


mortgage  industry  has  not  been  fully 
developed.  As  reported  earlier  in  Table  A. 7. 
the  GSEs'  purchases  (through  1998)  have 
accounted  for  only  22  percent  of  the 
multifamily  units  that  received  financing 
during  1997.  Standard  &  Poor's  recently 
described  both  GSEs'  multifamily  lending  as 
"extremely  conservative."^"*  In  particular, 
their  multifamily  purchases  do  not  appear  to 
be  contributing  to  mitigation  of  the  excessive 
cost  of  mortgage  financing  for  small 
multifamily  properties,  nor  have  the  GSEs 
demonstrated  market  leadership  with  regard 
to  rehabilitation  loans,  a  segment  where 
financing  has  sometimes  been  difficult  to 
obtain.  In  conclusion,  it  appears  that  both 
GSEs  can  make  improvements  in  their 
underwriting  policies  and  procedures  and 
introduce  new  products  that  will  enable 
them  to  more  effectively  serve  segments  of 
the  multifamily  market  that  can  benefit  from 
greater  liquidity. 

3.  Size  of  the  Mortgage  Market  for  Low-  and 
Moderate-Income  Families 

As  detailed  in  Appendix  D,  the  low-and 
moderate-income  mortgage  market  accounts 
for  50  to  55  percent  of  dwelling  units 
financed  by  conventional  conforming 
mortgages.  In  estimating  the  size  of  the 
market.  HUD  excluded  the  effects  of  the  B&C 
market.  HUD  also  used  alternative 
assumptions  about  future  economic  and 
market  conditions  that  were  less  favorable 
than  those  that  existed  over  the  last  five 
years.  HUD  is  well  aware  of  the  volatility  of 
mortgage  markets  and  the  possible  impacts  of 
changes  in  economic  conditions  on  the  GSEs' 
ability  to  meet  the  housing  goals.  Should 
conditions  change  such  that  the  goals  are  no 
longer  reasonable  or  feasible,  the  Department 
has  the  authority  to  revise  the  goals. 

4.  The  Low-  and  Moderate-Income  Housing 
Goals  for  2000-03 

There  are  several  reasons  why  the 
Secretary  is  increasing  the  Low-  and 
Moderate-Income  Housing  Goal  from  42 
percent  in  1997-99  to  48  percent  of  eligible 
units  financed  in  calendar  year  2000  and  50 
percent  of  eligible  units  financed  in  each  of 
calendar  years  2001,  2002  and  2003. 

First,  when  the  1996-99  goals  were 
established  in  December  1995,  Freddie  Mac 
had  only  recently  reentered  the  multifamily 
mortgage  market,  after  its  absence  in  the  early 
1990s.  Freddie  Mac  has  rebuilt  its 
multifamily  acquisition  program  over  the 
past  several  years,  with  its  1998  purchases  at 
a  level  nearly  five  times  what  they  were  in 
1994.  The  limited  role  of  Freddie  Mac  in  the 
multifamily  market  was  a  significant 
constraint  in  setting  the  Low-  and  Moderate- 
Income  Housing  Goals  for  1996-99.  Freddie 
Mac's  return  as  a  major  participant  in  the 
multifamily  market  was  an  important  factor 
in  the  improvement  in  its  performance  on  the 
Low-  and  Moderate-Income  Housing  Goal,  as 
shown  in  Figure  A.l.  and  it  removes  an 
impediment  to  higher  goals  for  both  GSEs. 
These  goals  will  create  new  opportunities  for 
the  GSEs  to  further  step  up  their  support  of 
mortgages  on  properties  with  rents  affordable 


2"  Senate  Report  102-282.  (May  15. 1992).  p.  36. 
2'«  See  Fannie  Mae's  World  Wide  Web  site  at 
http://www.fannieinae.coin. 


2'8  "Final  Report  of  Standard  &  Poor's  to  the 
Office  of  Federal  Housing  Enterprise  Oversight 
(OFHEO).  ■  (Februar>-  3.  1997).  p.  10. 
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above  demonstrates  that  the  shares  of  their 
loans  for  low-  and  moderate-income  families 
taking  out  loans  on  such  properties  lag  the 
corresponding  shares  for  the  primary  market. 
For  example,  in  1997  the  Department  finds 
that  these  shares  amounted  to  34.1  percent 
for  Freddie  Mac.  37.6  percent  for  Fannie 
Mae.  and  42.5  percent  for  the  primary 
market:  as  shown  in  Figure  A. 3.  a  similar 
pattern  holds  for  1998.  Thus  the  Secretary 
believes  that  the  GSEs  can  do  more  to  raise 
the  low-  and  moderate-income  shares  of  their 
mortgages  on  these  properties.  This  can  be 
accomplished  by  building  on  various 
programs  that  the  enterprises  have  already 
started,  including  (1)  their  outreach  efforts, 
(2)  their  incorporation  of  greater  flexibility 
into  their  underwriting  guidelines,  (3)  their 
purchases  of  seasoned  CRA  loans,  (4)  their 
entry  into  new  single-family  mortgage 
markets  such  as  loans  on  manufactured 
housing.  (5)  their  increased  purchases  of 
loans  on  small  multifamily  properties,  and 
(6)  their  increased  presence  in  other  rental 
markets  where  they  have  had  only  a  limited 
presence  in  the  past. 

Third,  one  particular  area  where  the  GSEs 
could  play  a  greater  role  is  in  the  mortgage 
market  for  single-family  rental  dwellings. 
These  properties,  containing  1—4  rental  units, 
are  an  important  source  of  housing  for  low- 
and  moderate-income  families,  but  the  GSEs 
have  not  played  a  major  role  in  this  mortgage 
market — they  accounted  for  only  6.5  percent 
of  units  financed  by  Fannie  Mae  and  6.4 
percent  of  units  financed  by  Freddie  Mac  in 
1997.  The  Department  believes  that  the  GSEs' 
role  in  financing  loans  on  such  properties, 
which  are  generally  owned  by  "mom  and 
pop"  businesses,  can  and  should  be 
enhanced,  though  it  recognizes  that  single- 
family  rental  properties  are  very 
heterogeneous,  making  it  more  difficult  to 
develop  standardized  underwriting  standards 
for  the  secondary  market.  But  the  Secretary 
believes  that  the  GSEs  can  do  more  to  play 


a  leadership  role  in  providing  financing  for 
such  properties. 221 

Finally,  a  wide  variety  of  quantitative  and 
qualitative  indicators  indicate  that  the  GSEs' 
have  the  financial  strength  to  improve  their 
affordable  lending  performance.  For  example, 
combined  net  income  has  risen  steadily  over 
the  last  decade,  ft-om  $888  million  in  1988  to 
$5.12  billion  in  1998,  an  average  annual 
growth  rate  of  19  percent  per  year.  This 
financial  strength  provides  the  GSEs  with  the 
resources  to  lead  the  industry  in  supporting 
mortgage  lending  for  units  affordable  to  low- 
and  moderate-income  families. 

Summary.  Figure  A. 4  summarizes  many  of 
the  points  made  in  this  section  regarding 
opportunities  for  Fannie  Mae  and  Freddie 
Mac  to  improve  their  overall  performance  on 
the  Low-  and  Moderate-Income  Goal.  The 
GSEs'  purchases  have  provided  financing  for 
2,893,046  (or  39  percent)  of  the  7,443,736 
single-family  and  multifamily  units  that  were 
financed  in  the  conventional  conforming 
market  during  1997.  However,  in  the  low- 
and  moderate-income  part  of  the  market,  the 
1,305,505  units  that  were  financed  by  GSE 
purchases  represented  only  30  percent  of  the 
4,290,860  dwelling  units  that  were  financed 
in  the  market.  Thus,  there  appears  to  ample 
room  for  the  GSEs  to  increase  their  purchases 
of  loans  that  qualify  for  the  Low-  and 
Moderate-Income  Goal.  Examples  of  specific 
market  segments  that  would  particularly 
benefit  from  a  more  active  secondary  market 
have  been  provided  throughout  this 
appendix. 

BILUNQ  CODE  42ia-27-P 


221  Another  area  where  stepped-up  GSE 
involvement  could  benefit  low-  and  moderate- 
income  families  is  lending  for  the  rehabilitation  of 
properties,  which  is  especially  needed  in  our  urban 
areas.  The  GSEs  have  made  some  efforts  in  this 
complex  area,  but  the  benefits  of  stepped-up  roles 
by  the  GSE  could  be  sizable. 
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Appendix  B. — Depart  mental  Considerations 
To  Establish  the  Central  Cities,  Rural  Areas, 
and  Other  Underserv^d  Areas  Goal 

A.  Introduction 
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basically  the  same  as  that  used  during  1996- 
99.  It  is  divided  into  a  metropolitan 
component  and  a  nonmetropolitan 
component. 

Metropolitan  Areas.  This  proposed  rule 
provides  that  within  metropolitan  areas, 
mortgage  purchases  will  count  toward  the 
goal  when  those  mortgages  finance  properties 
that  are  located  in  census  tracts  where  (1) 
median  income  of  families  in  the  tract  does 
not  exceed  90  percent  of  area  (MSA)  median 
income  or  (2)  minorities  comprise  30  percent 
or  more  of  the  residents  and  median  income 
of  families  in  the  tract  does  not  exceed  120 
percent  of  area  median  income. 

The  definition  includes  20,326  of  the 
43,232  census  tracts  (47  percent)  in 
metropolitan  areas,  which  include  44  percent 
of  the  metropolitan  population.'  The  tracts 
included  in  this  definition  suffer  from  poor 
mortgage  access  and  distressed 
socioeconomic  conditions.  The  average 
mortgage  denial  rate  in  these  tracts  is  23.4 
percent,  almost  twice  the  denial  rate  in 
excluded  tracts.  The  tracts  include  73  percent 
of  the  number  of  poor  persons  in 
metropolitan  areas. 

This  definition  is  based  on  studies  of 
mortgage  lending  and  mortgage  credit  flows 
conducted  by  academic  researchers, 
community  groups,  the  GSEs,  HUD  and  other 
government  agencies.  While  more  research 
must  be  done  before  mortgage  access  for 
different  types  of  people  and  neighborhoods 
is  fully  understood,  one  finding  from  the 
existing  research  literature  stands  out — high- 
minority  and  low-income  neighborhoods 
continue  to  have  higher  mortgage  denial  rates 
and  lower  mortgage  origination  rates  than 
other  neighborhoods.  A  neighborhood's 
minority  composition  and  its  level  of  income 
are  highly  correlated  with  measuring  access 
to  mortgage  credit. 

Nonmetropolitan  Areas.  This  proposed 
rule  provides  that  Ln  nonmetropolitan  areas 
mortgage  purchases  that  finance  properties 
that  are  located  in  counties  will  count  toward 
the  Geographically  Targeted  Goal  where  (1) 
median  income  of  families  in  the  county  does 
not  exceed  95  percent  of  the  greater  of  (a) 
state  nonmetropolitan  median  income  and  (b) 
nationwide  nonmetropolitan  median  income 
or  (2)  minorities  comprise  30  percent  or  more 
of  the  residents  and  median  income  of 
families  in  the  county  does  not  exceed  120 
percent  of  state  nonmetropolitan  median 
income. 

Two  important  factors  influenced  HUD's 
definition  of  nonmetropolitan  underserved 
areas — lack  of  available  data  for  measuring 


'  Tracts  are  excluded  from  the  analysis  if  median 
income  is  suppressed  or  there  are  no  owner- 
occupied  1—4  unit  properties.  There  are  2,033  such 
tracts.  When  reporting  denial,  origination,  and 
application  rates,  tracts  are  excluded  from  the 
analysis  if  there  are  no  purchase  or  reflnance 
applications.  Tracts  are  also  excluded  from  the 
analysis  if:  (1)  Group  quarters  constitute  more  than 
50  percent  of  housing  units  or  (2)  there  are  less  than 
IS  home  purchase  applications  in  the  trad  and  the 
tract  denial  rates  equal  0  or  100  percent.  Excluded 
tracts  accoimt  for  a  small  percentage  of  mortgage 
applications  (1.4  percent).  These  tracts  are  not 
excluded  from  HUD's  underserved  areas  if  they 
meet  the  income  and  minority  thresholds.  Rather, 
the  tracts  are  excluded  to  remove  the  effects  of 
outliers  from  the  analysis. 


mortgage  availability  in  rural  areas  and 
lenders'  difficulty  in  operating  mortgage 
programs  at  the  census  tract  level  in  rural 
areas.  Because  of  these  factors,  this  proposed 
rule  uses  a  more  inclusive,  county-based 
definition  of  underservedness  in  rural  areas. 
HUD's  definition  includes  1,511  of  the  2,305 
counties  (66  percent)  in  nonmetropolitan 
EU^as  and  accounts  for  54  percent  of  the 
nonmetropolitan  population  and  67  percent 
of  the  nonmetropolitan  poverty  population. 
Goal  Levels.  The  proposed  Geographically 
Targeted  Goal  is  29  percent  of  eligible  units 
financed  in  calendar  year  2000  and  31 
percent  of  eligible  units  financed  in  calendar 
year  2001  and  thereafter.  HUD  estimates  that 
the  mortgage  market  in  areas  included  in  the 
Geographically  Targeted  Goal  accounts  for 
29-32  percent  of  the  total  number  of  newly- 
mortgaged  dwelling  units.  HUD's  analysis 
indicates  that  28.8  percent  of  Fannie  Mae's 
1997  purchases  and  27.0  percent  of  1998 
purchases  financed  dwelling  units  located  in 
these  areas.  The  corresponding  performance 
for  Freddie  Mac  was  26.3  percent  in  1997 
and  26.1  percent  in  1998. 

B.  Consideration  of  Factors  1  and  2  in 
Metropolitan  Areas:  The  Housing  Needs  of 
Underserved  Urban  Areas  and  Housing, 
Economic,  and  Demographic  Conditions  in 
Underserved  Urban  Areas 

This  section  discusses  differential  access  to 
mortgage  funding  in  urban  areas  and 
summarizes  available  evidence  on 
identifying  those  neighborhoods  that  have 
historically  experienced  problems  gaining 
access  to  mortgage  funding.  Section  B.l 
provides  an  overview  of  the  problem  of 
unequal  access  to  mortgage  funding  in  the 
nation's  housing  finance  system,  focusing  on 
discrimination  and  other  housing  problems 
faced  by  minority  families  and  the 
communities  where  they  live.  Section  B.2 
examines  mortgage  access  at  the 
neighborhood  level  and  discusses  in  some 
detail  the  rationale  for  the  Geographically 
Targeted  Goal  in  metropolitan  areas.  The 
most  thorough  studies  available  provide 
strong  evidence  that  in  metropolitan  areas 
low  income  and  minority  composition 
identify  neighborhoods  that  are  underserved 
by  the  mortgage  market. 

Three  main  points  are  made  in  this  section: 

There  is  evidence  of  racial  disparities  in 
both  the  housing  and  mortgEige  markets. 
Partly  as  a  result  of  this,  the  homeownership 
rate  for  minorities  is  substantially  below  that 
for  whites. 

The  existence  of  substantial  neighborhood 
disparities  in  mortgage  credit  is  well 
documented  for  metropolitan  areas.  Research 
has  demonstrated  that  census  tracts  with 
lower  incomes  and  higher  shares  of  minority 
population  consistently  have  poorer  access  to 
mortgage  credit,  with  higher  mortgage  denial 
rates  and  lower  origination  rates  for 
mortgages.  Thus,  the  income  and  minority 
composition  of  an  area  is  a  good  measure  of 
whether  that  area  is  being  underserved  by  the 
mortgage  market. 

•  Research  supports  a  targeted  definition. 
Studies  conclude  that  characteristics  of  the 
applicant  and  the  neighborhood  where  the 
property  is  located  are  the  major 
determinants  of  mortgage  denials  and 
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origination  rates.  Once  these  characteristics 
are  accounted  for.  other  influences,  such  as 
location  in  an  OMB-designated  central  city, 
play  only  a  minor  role  in  explaining 
disparities  in  mortgage  lending. ^ 

1 .  Discrimination  in  the  Mortgage  and 
Housing  Markets — An  Overview 

The  nation's  housing  and  mortgage  finance 
markets  are  highly  efficient  systems  where 
most  homebuyers  can  put  down  relatively 
small  amounts  of  cash  and  obtain  long-term 
funding  at  relatively  small  spreads  above  the 
lender's  borrowing  costs.  Unfortunately,  this 
highly  efficient  financing  system  does  not 
work  everywhere  or  for  everyone.  Studies 
have  shown  that  access  to  credit  often 
depends  on  improper  evaluation  of 
characteristics  of  the  mortgage  applicant  and 
the  neighborhood  in  which  the  applicant 
wishes  to  buy.  In  addition,  though  racial 
discrimination  has  become  less  blatant  in  the 
home  purchase  market,  studies  have  shown 
that  it  is  still  widespread  in  more  subtle 
forms.  Partly  as  a  result  of  these  factors,  the 
homeownership  rate  for  minorities  is 
substantially  below  that  of  whites. 

Appendix  A  provided  an  overview  of  the 
homeownership  gaps  and  lending  disparities 
faced  by  minorities.  A  quick  look  at  mortgage 
denial  rates  reported  by  the  1997  HMDA  data 
reveals  that  minority  denial  rates  were  higher 
than  those  for  white  loan  applicants.  For 
lower-income  borrowers,  the  conventional 
denial  rate  for  African  Americans  was  1.7 
times  the  denial  rate  for  white  borrowers, 
while  for  higher-income  borrowers,  the 
denial  rate  for  African  Americans  was  2.5 
times  the  rate  for  white  borrowers.  Similarly, 
the  FHA  denial  rate  for  lower-income  African 
Americans  was  1.8  times  the  denial  rates  for 
lower-income  white  borrowers  and  twice  as 
high  for  higher-income  African  Americans  as 
for  whites  with  similar  incomes. 

Several  analytical  studies,  some  of  which 
are  reviewed  later  in  this  section,  show  that 
these  differentials  in  denial  rates  are  not  fully 
accounted  for  by  differences  in  credit  risk. 
Perhaps  the  most  publicized  example  is  a 
study  by  the  Federal  Reserve  Bank  of  Boston, 
described  in  more  detail  below,  which  found 
that  differential  denial  rates  were  most 
prevalent  among  marginal  applicants.^ 
Highly  qualified  borrowers  of  all  races 
seemed  to  be  treated  equally,  but  in  cases 
where  there  was  some  flaw  in  the 
application,  white  applicants  seemed  to  be 
given  the  benefit  of  the  doubt  more 
frequently  than  minority  applicants. 

In  addition  to  discrimination  in  the 
lending  market,  substantial  evidence  exists  of 
discrimination  in  the  housing  market.  The 
1991  Housing  Discrimination  Study 
sponsored  by  HUD  found  that  minority  home 
buyers  encounter  some  form  of 
discrimination  about  half  the  time  when  they 
visit  a  rental  or  sales  agent  to  ask  about 


advertised  housing.*  The  incidence  of 
discrimination  was  higher  for  African 
Americans  than  for  Hispanics  and  for 
homebuyers  than  for  renters.  For  renters,  the 
incidence  of  discrimination  was  46  percent 
for  Hispanics  and  53  percent  for  African 
Americans.  The  incidence  among  buyers  was 
56  percent  for  Hispanics  and  59  percent  for 
African  Americans. 

While  discrimination  is  rarely  overt, 
minorities  are  more  often  told  the  unit  of 
interest  is  unavailable,  shown  fewer 
properties,  offered  less  attractive  terms, 
offered  less  financing  assistance,  or  provided 
less  information  than  similarly  situated  non- 
minority  horneseekers.  Some  evidence 
indicates  that  properties  in  minority  and 
racially-diverse  neighborhoods  are  marketed 
differently  from  those  in  White 
neighborhoods.  Houses  for  sale  in  non-White 
neighborhoods  are  rarely  advertised  in 
metropolitan  newspapers,  open  houses  are 
rarely  held,  and  listing  real  estate  agents  are 
less  often  associated  with  a  multiple  listing 
service. 5 

Discrimination,  while  not  the  only  cause, 
contributes  to  the  pervasive  level  of 
segregation  that  persists  between  African 
Americans  and  Whites  in  our  urban  areas. 
Because  minorities  tend  to  live  in  segregated 
neighborhoods,  their  difficulty  in  obtaining 
mortgage  credit  has  a  concentrated  effect  on 
the  viability  of  their  neighborhoods.  In 
addition,  there  is  evidence  that  denial  rates 
are  higher  in  minority  neighborhoods 
regardless  of  the  race  of  the  applicant.  The 
next  section  explores  the  issue  of  credit 
availability  in  neighborhoods  in  more  detail. 

2.  Evidence  About  Access  to  Credit  in  Urban 
Neighborhoods 

The  viability  of  neighborhoods — whether 
urban,  rural,  or  suburban — depends  on  the 
access  of  their  residents  to  mortgage  capital 
to  purchase  and  improve  their  homes.  While 
neighborhood  problems  are  caused  by  a  wide 
range  of  factors,  including  substantial 
inequalities  in  the  distribution  of  the  nation's 
income  and  wealth,  there  is  increasing 
agreement  that  imperfections  in  the  nation's 
housing  and  mortgage  markets  are  hastening 
the  decline  of  distressed  neighborhoods. 
Disparate  denial  of  credit  based  on 
geographic  criteria  can  lead  to  disinvestment 
and  neighborhood  decline.  Discrimination 
and  other  factors,  such  as  inflexible  and 
restrictive  underwriting  guidelines,  limit 
access  to  mortgage  credit  and  leave  potential 
borrowers  in  certain  areas  underserved. 

Data  on  mortgage  credit  flows  are  far  from 
perfect,  and  issues  regarding  the 
identification  of  areas  with  inadequate  access 
to  credit  are  both  complex  and  controversial. 
For  this  reason,  it  is  essential  to  define 
"underserved  areas"  as  accurately  as  possible 
from  existing  data.  To  provide  the  reasoning 


^  For  the  sake  of  brevity,  in  the  remainder  of  this 
appendix,  the  terra  "central  city"  is  used  to  mean 
"OMB-designated  central  city." 

^Alicia  H.  Munnell.  Lynn  Browne.  lames 
McEneaney,  and  Geoffrey  Tootell.  1996.  "Mortgage 
Lending  in  Boston;  Interpreting  HMDA  Data." 
American  Economic  Review,  86(1)  March:25-54. 


■*  Margerv  A.  Turner.  Raymond  I  Struyk,  and  John 
Vinger.  Housing  Discrimination  Study:  Synthesis. 
Washington.  D.C.,  U.S.  Department  of  Housing  and 
Urban  Development:  1991. 

■■*  Margery  A.  Turner,  "Discrimination  in  Urlian 
Housing  Markets:  Lessons  from  Fair  Housing 
Audits,"  Housing  Policy  Debate,  VoL  3,  Issue  2. 
1992,  pp.  185-215. 


behind  the  Department's  definition  of 
underserved  areas,  this  section  first  uses 
1997  HMDA  data  to  examine  geographic 
variation  in  mortgage  denial  rates,  and  then 
it  reviews  three  sets  of  studies  that  support 
HUD's  definition.  These  include  (1)  studies 
examining  racial  discrimination  against 
individual  mortgage  applicants.  (2)  studies 
that  test  whether  mortgage  redlining  exists  at 
the  neighborhood  level,  and  (3)  studies  that 
,  support  HUD's  targeted  approach  to 
measuring  areas  that  are  underserved  by  the 
mortgage  market.  In  combination,  these 
studies  provide  strong  support  for  the 
definition  of  underseved  areas  chosen  by 
HUD.  The  review  of  the  economics  literature 
draws  heavily  from  Appendix  B  of  the  1995 
GSE  Rule:  readers  are  referred  there  for  a 
more  detailed  treatment  of  issues  discussed 
below. 

a.  HMDA  Data  on  Mortgage  Originations  and 
Denial  Rates 

Home  Mortgage  Disclosure  Act  (HMDA) 
data  provide  information  on  the  disposition 
of  mortgage  loan  applications  (originated, 
approved  but  not  accepted  by  the  borrower, 
denied,  withdrawn,  or  not  completed)  in 
metropolitan  areas.  HMDA  data  include  the 
census  tract  location  of  the  property  being 
financed  and  the  race  and  income  of  the 
individual  loan  applicant.  Therefore,  it  is  a 
rich  data  base  for  analyzing  mortgage  activity 
in  urban  neighborhoods.  HUD's  analysis 
using  HMDA  data  for  1997  shows  that  high- 
minority  and  low-income  census  tracts  have 
both  relatively  high  loan  application  denial 
rates  and  relatively  low  loan  origination 
rates. 

Table  B.l  presents  mortgage  denial  and 
origination  rates  by  the  minority  composition 
and  median  income  of  census  tracts  for 
metropolitan  areas.  Two  patterns  are  clear: 
Census  tracts  with  higher  percentages  of 
minority  residents  have  higher  mortgage 
denial  rates  and  lower  mortgage  origination 
rates  than  all-white  or  substartially-white 
tracts.  For  example,  the  deni.  1  rate  for  census 
tracts  that  are  over  90  percent  minority  (28.8 
percent)  was  more  than  twice  that  for  census 
tracts  with  less  than  10  percent  minority 
(12.4  percent). 

•  Census  tracts  with  lower  incomes  have 
higher  denial  rates  and  lower  origination 
rates  than  higher  income  tracts.  For  example, 
mortgage  denial  rates  declined  from  26.8  to 
8.4  percent  as  tract  income  increased  from 
less  than  60  percent  of  area  median  to  over 
150  percent  of  area  median. '•  Similar  patterns 
arose  in  HUD's  analysis  of  1993  and  1994 
HMDA  data  (see  Appendix  B  of  the  1995  GSE 
Rule). 

WLUNG  CODE  42tO-27-P 


<*The  denial  rates  in  Table  B.l  are  for  home 
purchase  mortgages.  Denial  rates  are  several 
percentage  points  lower  for  refinance  loans  than  for 
purchase  loans,  but  denial  rates  follow  the  same 
pattern  for  txith  types  of  loans:  rising  with  minority 
concentration  and  falling  with  increasing  income 
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Table  B.l 

Origination  and  Denial  Rates  for  Conventional  Mortgages 

Originations 

Per  100  Owner-Occupied 

Units 

Denial  Rates 

rity  Percentage 

(Purchases  and  Refinances) 

(Home  Purchases) 

Mine 

1996                        1997 

1996 

1997 

L< 

ssthan  10% 

8.8  % 

8.8  % 

11.5% 

12.4  % 

10-20 

8.1 

8.5 

14.1 

15.0 

20-30 

7.3 

7.8 

17.1 

18.3 

30-40 

6.5 

7.0 

19.7 

20.3 

40-50 

6.1 

6.6 

21.5 

22.9 

50-60 

6.0 

6.4 

22.5 

22.8 

60-70 

5.9 

6.3 

23.7 

24.1 

70-80 

5.8 

6.4 

24.6 

24.1 

80-90 

5.4 

5.8 

25.9 

25.8 

90-100 

4.3 

5.0 

29.7 

28.8 

MI  Tracts 

7.9 

8.2 

14.4 

15.3 

Originations 

Per  100  Owner-Occupied 

Units 

Denial  Rates 

•act  Income 

(Purchases  and  Refinances) 

(Home  Purchases) 

T 

Relativ 

f  to  MSA  Median 

1996                        1997 

1996 

1997 

L< 

ss  than  20% 

7.0  % 

8.4  % 

32.4  % 

26.3  % 

20-30 

5.0 

6.0 

33.3 

26.7 

30-40 

4.4 

5.2 

29.8 

29.0 

40-50 

5.0 

5.8 

27.6 

27.4 

50-60 

4.9 

5.6 

27.8 

26.8 

60-70 

5.3 

6.0 

25.4 

26.7 

70-80 

5.9 

6.5 

23.3 

24.3 

80-90 

6.7 

7.1 

20.1 

21.8 

90-100 

7.3 

7.6 

17.1 

18.4 

100-110 

8.1 

8.3 

14.2 

15.5 

110-120 

9.0 

9.0 

11.9 

12.8 

120-150 

9.7 

9.8 

9.8 

10.2 

150+ 

9.1 

9.1 

8.2 

8.4 

All  Tracts 

7.9 

8.2 

14.4 

15.3 

Source: 

HUD  analysis  of  1996  and  1997  HMDA  Data.  Denial  rate  data  exclude  loans  from  nine  lenders 

that  prin 

ariiy  originate  manufactured  housing  loans. 
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Table  B.2  illustrates 
between  percent  mir  ority 
by  aggregating  the 
minority  and  income 
minority  (less  than 
high-income  (over 
median)  group  has  a 
percent  and  an  origiilation 
per  100  owner  occu 
(over  50  percent), 
percent  of  area  median) 
rate  of  27.7  percent 
of  only  5.5  loans  per 
The  other  groupings 
extremes. 

The  advantages  of 
definition  can  be  seeh 


the  interaction 

and  tract  income 
in  Table  B.l  into  six 
combinations.  The  low- 
percent  minority), 
percent  of  area 
denial  rate  of  9.1 

rate  of  9.7  loans 

.  The  high-minority 

-income  (under  90 

group  has  a  denial 

an  origination  rate 

100  owner  occupants. 

all  between  these  two 


pants. 


and 


th! 


minority-income 
Table  B.2.  The  sharp 
rates  and  origination 
underserved  and 
illustrate  that  HUD's 
areas  that  have  signii  i 
receiving  mortgage 
have  almost  twice 
served  areas  (23.4 
percent)  and  two-' 
origination  rate  per 
versus  9.1).  HUD's  d 
include  high-income 
area  median)  census 
the  minority  thresho  d 
rate  (14.9)  for  high- 
minority  share  of  po 
is  much  less  than  the 
underserved  areas  as 
only  slightly  above 
for  all  served  areas. 

b.  Federal  Reserve  B4nk  Studies 


^UD's  underserved  area 
by  examining  the 
con  ibinations  highlighted  in 
differences  in  denial 
rates  between  the 
reir  aining  served  categories 
definition  delineates 
cantjy  less  success  in 
c^dit.  Underserved  areas 
average  denial  rate  of 
percent  versus  12.2 
thi(ds  the  average 

owner  occupants  (6.6 
finition  does  not 
(over  120  percent  of 
xacts  even  if  they  meet 
.  The  mortgage  denial 
tracts  with  a 
^ulation  over  30  percent 
denial  rate  (23.4)  in 
defined  by  HUD.  and 
average  (12,2  percent) 


IDOi 


IT  come  I 


!tle 


t  ley  I 


The  analysis  of  deaial 
section  suggests  that 
good  proxy  for  identi  ying 
credit  problems.  Hov  ever 
question  is  the  degrei 
denial  rates  reflect  le  ider 
kinds  of  neighborhoa  ds 
the  degree  to  which 
quality  of  the  potenti 
indicated  by  the  apptcant 
credit  rating,  employ  nent 
Some  studies  of  credjt 
attempted  to  control 
that  might  influence 
approve  a  loan.  Withiiut 
the  creditworthiness 
differences  in  denial 
attributed  to  lender 

The  best  example 
risk  is  the  study  by 
Reserve  Bank  of  Bostl)n 
mortgage  denial  rates 
risk,  the  Boston  Fed 
borrower  and  loan  variables 
lenders  to  be  critical 
example,  the  Boston 
measure  of  the  borro^'er' 
which  is  a  variable 
studies.  The  Boston 
minorities'  higher 
explained  fully  by 
factors.  African  Americans 


rates  in  the  above 
-lUD's  definition  is  a 


areas  experiencing 
an  important 
to  which  variations  in 
bias  against  certain 
and  borrowers  versus 
reflect  the  credit 
1  borrower  (as 

's  available  assets, 
history,  etc.). 
disparities  have 
or  credit  risk  factors 
lender's  decision  to 

fully  accounting  for 
jf  the  borrower,  racial 
■ates  cannot  be 
b  as. 
f  cf  i 


n  searche 


accounting  for  credit 

ers  at  the  Federal 
,  which  analyzed 
'  To  control  for  credit 
itsearchers  included  38 

indicated  by 
o  loan  decisions.  For 
ed  study  included  a 
's  credit  history, 
included  in  other 
study  found  that 
ial  rates  could  not  be 
income  and  credit  risk 
and  Hispanics 


i  n(it 


Fed  I 


del 


L  oin 


'  Alicia  H.  Munnell 
McEneaney,  and  Geoffre  y 
Lending  in  Boston:  inter  jreting 
American  Economic  Re\  iew 


E.  Browne,  James 
M.  B.  Tootell,  "Mortgage 
HMDA  Data,  " 
march  1996. 


were  about  60  percent  more  likely  to  be 
denied  credit  than  Whites,  even  after 
controlling  for  credit  risk  characteristics  such 
as  credit  history,  employment  stability, 
liquid  assets,  self-employment,  age,  and 
family  status  and  composition.  Although 
almost  all  highly-qualified  applicants  of  all 
races  were  approved,  differential  treatment 
was  observed  among  borrowers  with  more 
marginal  qualifications.^ 

A  subsequent  reassessment  and  refinement 
of  the  data  used  by  the  Federal  Reserve  Bank 
of  Boston  confirmed  the  findings  of  that 
study. ^  William  C.  Hunter  of  the  Federal 
Reserve  Bank  of  Chicago  confirmed  that  race 
was  a  factor  in  denial  rates  of  marginal 
applicants.  While  denial  rates  were 
comparable  for  borrowers  of  all  races  with 
"good"  credit  ratings,  among  those  with 
"bad"  credit  ratings  or  high  debt  ratios, 
minorities  were  significantly  more  likely  to 
be  denied  than  similarly-situated  whites.  The 
study  concluded  that  the  racial  differences  in 
denial  rates  were  consistent  with  a  cultural 
gap  between  white  loan  officers  and  minority 
applicants,  and  conversely,  a  cultural  affinity 
with  white  applicants. 

The  two  Fed  studies  concluded  that  the 
effect  of  borrower  race  on  mortgage  rejections 
persists  even  after  controlling  for  legitimate 
determinants  of  lenders'  credit  decisions. 
Thus,  they  imply  that  variations  in  mortgage 
denial  rates,  such  as  given  in  Table  B.2  are 
not  determined  entirely  by  borrower  risk  but 
reflect  discrimination  in  the  housing  finance 
system.  However,  the  independent  race  effect 
identified  in  these  studies  is  still  difficult  to 
interpret.  In  addition  to  lender  bias,  access  to 
credit  can  be  limited  by  loan  characteristics 
that  reduce  profitability '"  and  by 
underwriting  standards  that  have  disparate 
effects  on  minority  and  lower-income 
borrowers  and  their  neighborhoods. '^ 


*  A  HUD  study  also  found  mortgage  denial  rates 
for  minorities  to  be  higher  in  ten  metropolitan 
areas,  even  after  controlling  for  credit  risk.  In 
addition,  the  higher  denial  rates  observed  in 
minority  neighborhoods  were  not  purely  a 
reflection  of  the  higher  denial  rates  experienced  by 
minorities.  Whites  experienced  higher  denial  rates 
in  some  minority  neighborhoods  than  in  some 
predominantly  white  neighborhoods.  Ann  B. 
Schnare  and  Stuart  A.  Gabriel,  "The  Role  of  FHA 
in  the  Provision  of  Credit  to  Minorities, "ICF 
Incorporated,  prepared  for  the  U.S.  Department  of 
Housing  and  Urban  Development,  April  25,  1994. 

'William  C.  Hunter,  "The  Cultural  Affinity 
Hypothesis  and  Mortgage  Lending  Decisions,"  WP- 
95-8.  Federal  Reserve  Bank  of  Chicago,  1995. 

'"  Since  upfront  loan  fees  are  frequently 
determined  as  a  percentage  of  the  loan  amount, 
lenders  are  discouraged  from  making  smaller  loans 
in  older  neighborhoods,  because  such  loans 
generate  lower  revenue  and  are  less  profitable  to 
lenders. 

"Traditional  underwriting  practices  may  have 
excluded  some  lower  income  families  that  are,  in 
fact,  creditworthy.  Such  families  tend  to  pay  cash, 
leaving  them  without  a  credit  history.  In  addition, 
the  usual  front-end  and  back-end  ratios  applied  to 
applicants'  housing  expenditures  and  other  on- 
going costs  may  be  too  stringent  for  lower  income 
households,  who  typically  pay  larger  shares  of  their 
income  for  housing  (including  rent  and  utilities) 
than  higher  income  households. 


c.  Controlling  for  Neighborhood  Risk  and 
Tests  of  the  Redlining  Hypothesis 

In  its  deliberations  leading  up  to 
FHEFSSA,  Congress  was  concerned  about 
geographic  redlining — the  refusal  of  lenders 
to  make  loans  in  certain  neighborhoods 
regardless  of  the  creditworthiness  of 
individuaJ  applicants.  During  the  1980's  and 
early  1990's,  a  number  of  studies  using 
HMDA  data  (such  as  that  reported  in  Tables 
B.l  and  B.2)  attempted  to  test  for  the 
existence  of  mortgage  redlining.  Consistent 
with  the  redlining  hypothesis,  these  studies 
found  lower  volumes  of  loans  going  to  low- 
income  and  high-minority  neighborhoods.*^ 
However,  such  analyses  were  criticized 
because  they  did  not  distinguish  between 
demand,  risk,  and  supply  effects  '^ — that  is, 
they  didn't  determine  whether  loan  volume 
was  low  because  families  in  high-minority 
and  low-income  areas  were  imable  to  afford 
home  ownership  and  therefore  were  not 
applying  for  mortgage  loans,  or  because 
borrowers  in  these  areas  were  more  likely  to 
default  on  their  mortgage  obligations,  or 
because  lenders  refused  to  make  loans  to 
creditworthy  borrowers  in  these  areas. i*  '^ 

Recent  statistical  studies  have  sought  to 
test  the  redlining  hypothesis  by  more 


'2  These  studies,  which  were  conducted  at  the 
census  tract  level,  typically  involved  regressing  the 
number  of  mortgage  originations  (relative  to  the 
number  of  properties  in  the  census  tract)  on 
characteristics  of  the  census  tract  including  its 
minority  composition.  A  negative  coefficient 
estimate  for  the  minority  composition  variable  was 
often  interpreted  as  suggesting  redlining.  For  a 
discussion  of  these  models,  see  Eugene  Perle, 
Kathryn  Lynch,  and  Jeffrey  Homer,  "Model 
Specification  and  Local  Mortgage  Market 
Behavior,"  Journal  of  Housing  Research,  Volume  4, 
Issue  2,  1993,  pp.  225-243. 

'^  For  critques  of  the  early  HMDA  studies,  see 
Andrew  Holmes  and  Paul  Horvitz,  "Mortgage 
Redlining:  Race,  Risk,  and  Demand."  The  Journal  of 
Finance,  Volume  49,  No.  1,  March  1994,  pp.  81-99; 
and  Michael  H.  Schill  and  Susan  M.  Watcher.  "A 
Tale  of  Two  Cities:  Racial  and  Ethnic  Geographic 
Disparities  in  Home  Mortgage  Lending  in  Boston 
and  Philadelphia,"  Journal  of  Housing  Research, 
Volume  4,  Issue  2,  1993,  pp.  245-276. 

^*  Likely  early  HMDA  studies,  an  analysis  of  deed 
transfer  data  in  Boston  found  lower  rates  of 
mortgage  activity  in  minority  neighborhoods.  The 
discrepancies  held  even  after  controlling  for 
income,  house  values  and  other  economic  and  non- 
racial  factors  that  might  explain  differences  in 
demand  and  housing  market  activity.  The  study 
concluded  that  "the  housing  market  and  the  credit 
market  together  are  functioning  in  a  way  that  has 
hurt  African  American  neighborhoods  in  the  city  of 
Boston."  Katherine  L.  Bradbury,  Karl  E.  Case,  and 
Constance  R.  Dunham,  "Geographic  Patterns  of 
Mortgage  Lending  in  Boston,  1982-1987,"  New 
England  Economic  Review,  September/October 
1989,  pp.  3-30. 

>'  Using  an  analytical  approach  similar  to  that  of 
Bradbury,  Case,  and  Dunham,  Anne  Shlay  found 
evidence  of  fewer  mortgage  loans  originated  in 
black  census  tracts  in  Chicago  and  Baltimore.  See 
Anne  Shlay,  "Not  in  That  Neighborhood:  The 
Effects  of  Population  and  Housing  on  the 
Distribution  of  Mortgage  Finance  within  the 
Chicago  SMSA,"  Social  Science  Research,  Volume 
17,  No.  2, 1988,  pp.  137-163;  and  "Financing 
Community:  Methods  for  Assessing  Residential 
Credit  Disparities,  Market  Barriers,  and  Institutional 
Reinvestment  Performance  in  the  Metropolis," 
Journal  of  Urban  Affairs,  Volume  11.  No.  3, 1989, 
pp.  201-223. 
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completely  controlling  for  differences  in 
neighborhood  risk  and  demand.  The  first  two 
studies  reviewed  below  are  good  examples  of 
the  more  recent  literature.  In  these  studies, 
the  explanatory  power  of  neighborhood  race 
is  reduced  to  the  extent  that  the  effects  of 
neighborhood  risk  and  demand  are 
accounted  for;  thus,  they  do  not  support 
claims  of  racially  induced  mortgage 
redlining.  However,  as  explained  below, 
these  studies  cannot  reach  definitive 
conclusions  about  redlining  because 
segregation  in  our  inner  cities  makes  it 
difficult  to  distinguish  the  impacts  of 
geographic  redlining  from  the  effects  of 
individual  discrimination. 

Additional  studies  related  to  redlining  and 
the  credit  problems  facing  low-income  and 
minority  neighborhoods  are  also 
summarized.  Particularly  important  are 
studies  that  focus  on  the  "thin"  mortgage 
markets  in  these  neighborhoods  and  the 
implications  of  lenders  not  having  enough 
information  about  the  collateral  and  other 
characteristics  of  these  neighborhoods.  The 
low  numbers  of  house  sales  and  mortgages 
originated  in  low-income  and  minority 
neighborhoods  result  in  individual  lenders 
perceiving  these  neighborhoods  to  be  more 
risky.  It  is  argued  that  lenders  do  not  have 
enough  historical  information  to  project  the 
expected  default  performance  of  loans  in 
low-income  and  minority  neighborhoods, 
which  increases  their  uncertainty  about 
investing  in  these  areas. 

Holmes  and  Horvitz  Study.  First,  Andrew 
Holmes  and  Paul  Horvitz  used  1988-1991 
HMDA  data  to  examine  variations  of 
conventional  mortgage  originations  across 
census  tracts  in  Houston.  Their  single- 
equation  regression  model  included  as 
explanatory  variables  the  economic  viability 
of  the  loan,  characteristics  of  properties  in 
and  residents  of  the  tract  (e.g.,  house  value, 
income,  age  distribution  and  education 
level),  measures  of  demand  (e.g.,  recent 
movers  into  the  tract  and  change  in  owner- 
occupied  units  between  1980  and  1990),  and 
measures  of  credit  risk  (defaults  on 
government-insured  loans  and  change  in 
tract  house  values  between  1980  and  1990). 
To  test  the  existence  of  racial  redlining,  the 
model  also  included  as  explanatory  variables 
the  percentages  of  African  American  and 
Hispanic  residents  in  the  tract  and  the 
increase  in  the  tract's  minority  percentage 
between  1980  and  1990.  Most  of  the 
neighborhood  risk  and  demand  variables 
were  significant  determinants  of  the  flow  of 
conventional  loans  in  Houston.  The 
coefficients  of  the  racial  composition 
variables  were  insignificant,  which  led 
Holmes  and  Horvitz  to  conclude  that 
allegations  of  redlining  in  the  Houston 
market  could  not  be  supported. 

Scbill  and  Wachter  Study.  Michael  Schill 
and  Susan  Wachter  posit  that  the  probability 
that  a  lender  will  accept  a  specific  mortgage 
application  depends  on  characteristics  of  the 
individual  loan  application  '^  and 
characteristics  of  the  neighborhood  where  the 


property  collateralizing  the  loan  is  located. 
Schill  and  Wachter  include  neighborhood 
risk  proxies  that  are  likely  to  affect  the  future 
value  of  the  properties,'^  and  they  include 
the  percentage  of  the  tract  population 
comprised  by  African  Americans  and 
Hispanics  in  order  to  test  for  the  existence  of 
racial  discrepancies  in  lending  patterns 
across  census  tracts. 

Testing  their  model  for  conventional 
mortgages  in  Philadelphia  and  Boston,  Schill 
and  Wachter  found  that  the  applicant  race 
variables — whether  the  applicemt  was  African 
American  or  Hispanic — showed  significant 
negative  effects  on  the  probability  that  a  loan 
would  be  accepted.  Schill  and  Wachter  stated 
that  this  finding  does  not  provide  evidence 
of  individual  race  discrimination  because 
applicant  race  is  most  likely  serving  as  a 
proxy  for  credit  risk  variables  omitted  from 
their  model  (e.g.,  credit  history,  wealth  and 
liquid  assets).  In  an  initial  analysis  that 
excluded  the  neighborhood  risk  variables 
from  the  model,  the  percentage  of  the  census 
tract  that  was  African  American  also  showed 
a  significant  and  negative  coefficient,  a  result 
that  is  consistent  with  redlining.  However, 
when  the  neighborhood  risk  proxies  were 
included  in  the  model  along  with  the 
individual  loan  variables,  the  percentage  of 
the  census  tract  that  was  African  American 
becomes  insignificant.  Thus,  similar  to 
Holmes  and  Horvitz,  Schill  and  Wachter 
stated  that  "once  the  set  of  independent 
variables  is  expanded  to  include  measures 
that  act  as  proxies  for  neighborhood  risk,  the 
results  do  not  reveal  a  pattern  of 
redlining."  »* 

Other  Redlining  Studies.  To  highlight  the 
methodological  problems  of  single-equation 
studies  of  mortgage  redlining.  Fred  Phillips- 
Patrick  and  Clifford  Rossi  develop  a 
simultaneous  equation  model  of  the  demand 
and  supply  of  mortgages,  which  they 
estimate  for  the  Washington,  E>C 
metropolitan  area.'^  Phillips-Patrick  and 
Rossi  find  that  the  supply  of  mortgages  is 
negatively  associated  with  the  racial 
composition  of  the  neighborhood,  which 
leads  them  to  conclude  that  the  results  of 
single-equation  models  (such  as  the  one 
estimated  by  Holmes  and  Horvitz)  are  not 
reliable  indicators  of  redlining  or  its  absence. 
However,  Phillips-Patrick  and  Rossi  note  that 
even  their  simultaneous  equations  model 
does  not  provide  definitive  evidence  of 
redlining  because  important  underwriting 
variables  (such  as  credit  history),  which  are 


'6  Individual  loan  characteristics  include  loan 
size  (economies  of  scale  cause  lenders  to  prefer 
large  loans  to  small  loans)  and  all  individual 
borrower  variables  included  in  the  HMDA  data  (the 
applicant's  income,  sex,  and  race). 


•'Their  neighborhood  risk  proxies  include 
median  income  and  house  value  (inverse  indicators 
of  risk),  percent  of  households  receiving  welfare, 
median  age  of  houses,  homeownership  rale  (an 
inverse  indicator),  vacancy  rate,  and  the  rent-to- 
value  ratio  (an  inverse  indicator).  A  high  rent-to- 
value  ratio  suggests  lower  expectations  of  capital 
gains  on  properties  in  the  neighborhood. 

•8  Schill  and  Wachter.  page  271.  Munnell.  ef  al. 
reached  similar  conclusions  in  their  study  of 
Boston.  The  found  that  the  race  of  the  individual 
mattered,  but  that  once  individual  characteristics 
were  controlled,  racial  composition  of  the 
neighborhood  was  insignificant. 

>«Fred  |.  Phillips-Patrick  and  Clifford  V.  Rossi. 
■Statistical  Evidence  of  Mortgage  Redlining?  A 
Cautionary  Tale",  The  )oumal  of  Real  Estate 
Research.  Volume  11,  Number  1  (1996).  pp.13-23. 


omitted  from  their  model,  may  be  correlated 
with  neighborhood  race. 

A  few  studies  of  neighborhood  redlining 
have  attempted  to  control  for  the  credit 
history  of  the  borrower,  which  is  the  main 
omitted  variable  in  the  redlining  studies 
reviewed  so  far.  Samuel  Myers,  )r.  and  Tsze 
Chan,  who  study  mortgage  rejections  in  the 
state  of  New  Jersey  in  1990.  develop  a  proxy 
for  bad  credit  based  on  the  reasons  that 
lenders  give  in  their  HMDA  reports  for 
denying  a  loan.^"  They  find  that  70  percent 
of  the  gap  in  rejection  rates  cannot  be 
explained  by  differences  in  Black  and  white 
borrower  characteristics,  loan  characteristics, 
neighborhoods  or  bad  credit.  Myers  and  Chan 
conclude  that  the  unexplained  Black-white 
gap  in  rejection  rates  is  a  result  of 
discrimination.  With  respect  to  the  racial 
composition  of  the  census  tract,  they  find 
that  Blacks  are  more  likely  to  be  denied  loans 
in  racially  integrated  or  predominately-white 
neighborhoods  than  in  predominately-Black 
neighborhoods.  They  conclude  that  middle- 
class  Blacks  seeking  to  move  out  of  the  inner 
city  would  face  problems  of  discrimination 
in  the  suburbs. 2' 

Geoftey  Tootell  has  authored  two  papers 
on  neighborhood  redlining  based  on  the 
mortgage  rejection  data  from  the  Boston  Fed 
study.^^  Tootell's  studies  are  important 
because  they  include  a  direct  measure  of 
borrower  credit  history,  as  well  as  the  other 
underwriting,  borrower,  and  neighborhood 
characteristics  that  are  included  in  the 
Boston  Fed  data  base;  thus,  his  work  does  not 
have  the  problem  of  omitted  variables,  at 
least  to  the  same  extent  as  previous  redlining 
studies.23  Tootell  finds  that  lenders  in  the 
Boston  area  do  not  appear  to  be  redlining 
neighborhoods  based  on  the  racial 
composition  of  the  census  tract  or  the  average 
income  in  the  tract.  Consistent  with  the 
Boston  Fed  and  Schill  and  Wachter  studies. 


20  Samuel  L.  Myers,  jr.  and  Tsze  Chan.  "Racial 
Discrimination  in  Housing  Markets:  Accounting  for 
Credit  Risk  ",  Social  Science  Quarterly.  Volume  76, 
Number  3  (September  1995).  pp.  543-561. 

2'  For  another  study  that  uses  HMDA  data  on 
reasons  for  denial  to  construct  a  proxy  for  bad 
credit,  see  Steven  R.  Holloway,  "Exploring  the 
Neighborhood  Contingency  of  Race  Discrimination 
in  Mortgage  Lending  in  Columbus,  Ohio".  Annals 
of  the  Association  of  American  Geographers.  88(2), 
1998,  pp.  252-276.  Holloway  finds  that  mortgage 
denial  rates  are  higher  for  black  applicants 
(particularly  those  who  are  making  large  loan 
requests)  in  all-white  neighborhoods  than  in 
minority  neighborhoods,  while  the  reverse  is  true 
for  white  applicants  making  small  loan  requests. 

"  See  Geoffrey  M.  B.  Tootell.  "Redlining  in 
Boston:  Do  Mortgage  Lenders  Discriminate  Against 
Neighborhoods?".  Quarterly  loumal  of  Economics. 
Ill,  November,  1996,  pp.  1049-1079:  and 
"Discrimination,  RedUning,  and  Private  Mortgage 
Insurance",  unpublished  manuscript.  October  . 
1995. 

-'  Tootell  notes  that  both  omitted  variables  and 
the  strong  correlation  tietween  borrower  race  and 
neighborhood  racial  composition  in  segregated 
cities  have  made  it  difficult  for  previous  studies  to 
distinguish  the  impacts  of  geographic  redlining 
from  the  effects  of  individual  borrower 
discrimination.  He  can  unravel  these  effects 
because  he  includes  a  direct  measure  of  credit 
history  and  because  over  half  of  minority  applicants 
in  the  Boston  Fed  data  base  applied  for  mortgages 
in  predominately  white  areas. 
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"  Lang.  William  W.  aJd 
Model  of  Redlining."  Jov  mal 
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in  neighborhoods  where  transactions  occur 
inft^uently  will  tend  to  be  more  imprecise, 
resulting  in  greater  uncertainty  to  lenders 
regarding  collateral  quality,  and  more 
reluctance  by  them  in  approving  mortgage 
loans  in  neighborhoods  with  thin  markets.  As 
a  consequence,  "prejudicial  practices  of  the 
past  may  lead  to  continued  differentials  in 
lending  behavior." 

If  low-income  or  minority  tracts  have 
experienced  relatively  few  recent 
transactions,  the  resulting  lack  of  information 
available  to  lenders  will  result  in  higher 
denial  rates  and  more  difficulty  in  obtaining 
mortgage  finemcing,  independently  of  the 
level  of  credit  risk  in  these  neighborhoods. 

A  number  of  empirical  studies  have  found 
evidence  consistent  with  the  notion  that 
mortgage  credit  is  more  difficult  to  obtain  in 
areas  with  relatively  feW  recent  sales 
transactions.  Some  of  these  studies  have  also 
found  that  low  transactions  volume  may 
contribute  to  disparities  in  the  availability  of 
mortgage  credit  by  neighborhood  income  and 
minority  composition. 

Paul  Calem  found  that,  in  low-minority 
tracts,  higher  mortgage  loan  approval  rates 
were  associated  with  recent  sales 
transactions  volume,  consistent  with  the 
Lang  and  Nakamura  hypothesis. 2*  While  this 
effect  was  not  found  in  high-minority  tracts, 
he  concludes  that  "informational  returns  to 
scale"  contribute  to  disparities  in  the 
availability  of  mortgage  credit  between  low- 
minority  and  high-minority  areas.  Empirical 
research  by  David  Ling  and  Susan  Wachter 
finds  that  recent  tract-level  sales  transaction 
volume  does  significantly  contribute  to 
mortgage  loan  acceptance  rates  in  Dade 
County,  Florida,  also  consistent  with  the 
Lcmg  and  Nakamura  hjrpothesis.^^ 

Robert  Avery,  Patricia  Beeson,  and  Mark 
Sniderman  find  significant  evidence  of 
economies  associated  with  the  scale  of 
operation  of  individual  lenders  in  a 
neighborhood. 28  They  conclude  that  "The 
inability  to  exploit  these  economies  of  scale 
is  found  to  explain  a  substantial  portion  of 


2*Calem,  Paul  S.  "Mortgage  Credit  Availability  in 
Low-  and  Moderate-Income  Minority 
Neighborhoods:  Are  Information  Externalities 
Critical?"  Journal  of  Real  Estate  Finance  and 
Economics,  Volume  13,  1996,  pp.  71-89. 

^'  Ling,  David  C.  and  Susan  M.  Wachter, 
"Information  Externalities  and  Home  Mortgage 
Underwriting,"  Journal  of  Urban  Economics, 
Volume  44,  1998,  pp.  317-332. 

2"  Robert  B.  Avery,  Patricia  E.  Beeson,  and  Mark 
S.  Sniderman,  "Neighborhood  Information  and 
Home  Mortgage  Lending,"  Journal  of  Urban 
Economics,  Volume  45, 1999,  pp.  287-310. 


the  higher  denial  rates  observed  in  low- 
income  and  minority  neighborhoods,  where 
the  markets  are  generally  thin."  Low-income 
and  minority  neighborhoods  often  suffer 
from  low  transactions  volume,  and  low 
transactions  volume  represents  a  barrier  to 
the  availability  of  mortgage  credit  by  making 
mortgage  lenders  more  reluctant  to  approve 
and  originate  mortgage  loans  in  these  areas. 

d.  Geographic  Dimensions  of  Underserved 
Areas — Targeted  Versus  Broad  Approaches 

HUD's  definition  of  underserved  areas  is  a 
targeted  neighborhood  definition,  rather  than 
a  broad  definition  that  would  encompass 
entire  cities.  It  also  focuses  on  these 
neighborhoods  experiencing  the  most  severe 
credit  problems  rather  than  neighborhoods 
experiencing  only  moderate  difficulty 
obtaining  credit.  During  the  regulatory 
process  leading  to  the  1995  Rule,  some 
argued  that  underserved  areas  under  this  goal 
should  be  defined  to  include  the  entire 
central  city.  HUD  concluded  that  such  broad 
definitions  were  not  a  good  proxy  for 
mortgage  credit  problems;  to  use  them  would 
allow  the  GSEs  to  focus  on  wealthier  parts  of 
cities  rather  than  on  neighborhoods 
experiencing  credit  problems.  This  section 
reports  findings  from  several  analyses  by 
HUD  and  academic  researchers  that  support 
defining  underserved  areas  in  terms  of  the 
minority  and/or  income  characteristics  of 
census  tracts,  rather  than  in  terms  of  a  broad 
definition  such  as  all  areas  of  all  cenfral 
cities. 

Socioeconomic  Characteristics.  The 
targeted  nature  of  HUD's  definition  can  be 
seen  from  the  data  presented  in  Table  B.3, 
which  show  that  families  living  in 
underserved  areas  experience  much  more 
economic  and  social  distress  than  families 
living  in  served  cU'eas.  For  example,  the 
poverty  rate  in  underserved  census  tracts  is 
20.1  percent,  or  almost  four  times  the  poverty 
rate  (5.8  percent)  in  served  census  tracts.  The 
unemployment  rate  and  the  high-school  drop 
out  rate  are  also  higher  in  underserved  areas. 
In  addition,  there  are  nearly  three  times  more 
female-headed  households  in  underserved 
areas  (11.5  percent)  than  in  served  areas  (4.3 
percent) 

The  majority  of  units  in  served  areas  Eire 
owner-occupied  while  the  majority  of  units 
in  underserved  areas  are  renter-occupied. 
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Table  B.3 

Socioeconomic  Characteristics  of  Underserved  Areas 

in  Metropolitan  Areas 


Served 

Underserved 

Tracts 

Tracts 

Total 

Census  Tracts 

23,819 

21,587 

45,406 

Households 

41,379,104 

31,839,636 

73,218,740 

Population 

110,037,735 

87,578,825 

197,616,560 

Unemployment  Rate 

4.2% 

9.0% 

6.2% 

Poverty  Rate 

5.8% 

20.1% 

12.1% 

Dropout  Rate 

10.3% 

20.4% 

14.8% 

Percent  Female  Household 

With  Children 

12.1% 

28.3% 

19.7% 

Percent  African- American 

3.8% 

23.6% 

12.6% 

Percent  Minority 

11.1% 

46.6% 

26.8% 

Percent  Owner-Occupied 

71.3% 

47.6% 

61.0% 

Percent  Renter 

28.6% 

52.4% 

38.9% 

Source:  1990  Census. 
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Credit  Characteristics.  Tables  B.l  and  B.2 
documented  the  relatively  high  denial  rates 
and  low  mortgage  origination  rates  in 
underserved  areas  as  defined  by  HUD.  This 
section  extends  that  analysis  by  comparing 
underserved  and  served  areas  within  central 
cities  and  suburbs.  Figure  B.l  shows  that 
HDD's  definition  targets  central  city 
neighborhoods  that  are  experiencing 
problems  obtaining  mortgage  credit.  The  23.2 
percent  denial  rate  in  these  neighborhoods  in 
1997  is  twice  the  12.6  percent  denial  rate  in 
the  remaining  areas  of  central  cities.  A  broad, 
inclusive  definition  of  "central  city"  that 
includes  all  areas  of  all  OMB-designated 
central  cities  would  include  these 
"remaining"  portions  of  cities.  Figure  B.l 
shows  that  these  areas,  which  account  for 
approximately  43  percent  of  the  population 
in  OMB-designated  central  cities,  appear  to 
be  well  served  by  the  mortgage  market.  As  a 
whole,  they  are  not  experiencing  problems 
obtaining  mortgage  credit.  ^^ 

HUD's  definition  also  targets  underserved 
census  tracts  in  the  suburbs  as  well  as  in 
central  cities — for  example,  the  average 
denial  rate  in  underserved  suburban  areas 
(23.7  percent)  is  more  than  twice  that  in  the 
remaining  served  areas  of  the  suburbs  (12.0 
percent).  Low-income  and  high-minority 
suburban  tracts  appear  to  have  credit 
problems  similar  to  their  central  city 
counterparts.  These  suburban  tracts,  which 
account  for  40  percent  of  the  suburban 
population,  are  encompassed  by  the 
definition  of  other  underserved  areas. 

Another  alternative  definition  proposed  by 
some  in  1995  would  have  relaxed  HUD's 
definition  by  increasing  the  income  threshold 
from  90  percent  to  100  percent  of  area 
median  income  and  by  reducing  the  minority 
threshold  from  30  percent  to  20  percent  of 
tract  population.  This  definition  would 
include  all  areas  covered  by  HUD's  definition 
as  well  as  5,367  additional  census  tracts 
where  median  income  is  between  90  and  100 
percent  of  area  median  or  minorities 
comprise  20-30  percent  of  tract  population. 
As  HUD  argued  in  the  1995  GSE  Rule,  these 
tracts  do  not  appear  to  be  experiencing 
problems  obtaining  mortgage  credit.  Their 
17.8  percent  mortgage  denial  rate  is  not  much 
above  the  average  of  15.3  percent  and 
significantly  below  the  23.4  percent  denial 
rate  in  tracts  covered  by  HUD's 
Geographically  Targeted  Goal. 

As  explained  in  the  Preamble,  HUD  is 
asking  for  public  comment  on  two  options 
that  would  tighten  the  targeting  of  the 
underserved  definition  reducing  the  number 
of  qualifying  census  tract.  The  first  option 
would  enhance  the  definition  of  the  tract 
income  ratio  and  reduce  the  ceiling  of  the 
qualifying  tract  income  ratio  from  90  percent 
to  80  percent  of  area  median  income.  The 
definition  of  tract  income  ratio  would  be 
enhanced  as  follows:  the  definition  would 
change  from  tract  median  income  as  a 
percent  of  MSA  median  income  to  tract 
median  income  as  a  percent  of  the  greater 
of  either  the  national  metropolitan  median 
income  or  the  MSA  median  income. 


Applying  the  definition  changes  the  current 
definition  in  two  ways:  (1)  994  tracts,  with 
an  average  denial  rate  of  26.8,  would  be 
added,  and  (2)  2,500  tracts,  with  an  average 
denial  rate  of  17.8  percent,  would  be 
dropped  due  to  reducing  the  income 
threshold  to  80  percent.  Of  the  tracts  that 
would  be  dropped,  the  denial  rate  is  not 
much  higher  than  the  average  denial  rate  for 
all  metropolitan  areas,  which  is  15.3 
percent.  This  suggests  that  these  areas  are 
not  experiencing  severe  problems  in 
obtaining  mortgage  credit  and  should  not  be 
targeted. 

The  second  option  would  change  the 
definition  of  underserved  areas  to  qualify 
census  tracts  with  minority  population  of  50 
percent,  an  increase  from  the  current 
definition  of  30  percent.  An  increase  in  the 
tract  minority  population  would  focus  GSE 
purchases  in  high-minority  neighborhoods 
that  have  been  traditionally  underserved  by 
the  mortgage  market.  One  shortcoming  of 
this  option  is  that  it  would  exclude  1,045 
tracts  with  minority  population  between  30 
and  50  percent  which  have  high  denial  rates 
(20.2  percent). 

Shear.  Berkovec,  Dougherty,  and  Nothaft 
Study.  William  Shear,  James  Berkovec,  Ann 
Dougherty,  and  Frank  Nothaft  conducted  an 
analysis  of  mortgage  flows  and  application 
acceptance  rates  in  32  metropolitan  areas  that 
supports  a  targeted  definition  of  underserved 
areas. 3"  They  found:  (a)  Low-income  census 
tracts  and  tracts  with  high  concentrations  of 
African  American  and  Hispanic  families  had 
lower  rates  of  mortgage  applications, 
originations,  and  acceptance  rates;  ^^  and  (b) 
once  census  tract  influences  were  accounted 
for,  central  city  location  had  only  a  minimal 
effect  on  credit  flows. 

Shear.  Berkovec,  Dougherty,  and  Nothaft 
recognized  that  it  is  difficult  to  interpret  their 
estimated  minority  effects — the  effects  may 
indicate  lender  discrimination,  supply  and 
demand  effects  not  included  in  their  model 
but  correlated  with  minority  status,  or  some 
combination  of  these  factors.  They  explain 
the  implications  of  their  results  for 
measuring  underserved  areas  as  follows: 

While  it  is  not  at  all  clear  how  we  might 
rigorously  define,  let  alone  measure,  what  it 


29  "^he  Preamble  to  the  1995  Rule  provides 
additional  reasons  why  central  city  location  should 
not  be  used  as  a  proxy  for  underser\'ed  areas. 


'"William  Shear,  lames  Berkovec,  Ann 
Dougherty,  and  Frank  Nothaft.  "Unmet  Housing 
Needs:  The  Role  of  Mortgage  Markets,"  journal  of 
Housing  Economics,  Volume  4  .  1996,  pp.  291-306. 
These  researchers  regressed  the  number  of  mortgage 
originations  per  100  properties  in  the  census  tract 
on  several  independent  variables  that  were 
intended  to  account  for  some  of  the  demand  and 
supply  (i.e.,  credit  risk)  influences  at  the  census 
tract  level.  The  tract's  minority  composition  and 
central  city  location  were  included  to  test  if  these 
characteristics  were  associated  with  undersen'ed 
neighborhoods  after  controlling  for  the  demand  and 
supply  variables.  Examples  of  the  demand  and 
supply  variables  at  the  census  tract  level  include: 
tract  income  relative  to  the  area  median  income,  the 
increase  in  house  values  between  1980  and  1990. 
the  percentage  of  units  boarded  up.  and  the  age 
distributions  of  households  and  housing  units.  See 
also  Susan  Wharton  Gates.  "Defining  the 
Underserved.  '  Secondary  Mortgage  Markets,  1994 
Mortgage  Market  Review  Issue,  1995.  pp.  34-48. 

'■  For  example,  census  tracts  at  80  percent  of  area 
median  income  were  estimated  to  have  8.6 
originations  per  100  owners  as  compared  with  10.8 
originations  for  tracts  over  120  percent  of  area 
median  income. 


means  to  be  underserved,  it  is  clear  that  there 
are  important  housing-i  elated  problems 
associated  with  certain  location 
characteristics,  and  it  is  possible  that,  in  the 
second  or  third  best  world  in  which  we  live, 
mortgage  markets  might  tie  useful  in  helping 
to  solve  some  of  these  problems.  We  then 
might  use  these  data  to  help  single  out 
important  areas  or  at  least  eliminate  some 
bad  choices.  *   •   *  The  regression  results 
indicate  that  income  and  minority  status  are 
better  indicators  of  areas  with  special  needs 
than  central  city  location. ^^ 

Avery,  Beeson.  and  Sniderman  Study. 
Robert  Avery,  Patricia  Beeson.  and  Mark 
Sniderman  of  the  Federal  Reserve  Bank  of 
Cleveland  presented  a  paper  specifically 
addressing  the  issue  of  underserved  areas  in 
the  context  of  the  GSE  legislation.^^  Their 
study  examines  variations  in  application 
rates  and  denial  rates  for  all  individuals  and 
census  tracts  included  in  the  1990  and  1991 
HMDA  data  base.  They  seek  to  isolate  the 
differences  that  stem  from  the  characteristics 
of  the  neighborhood  itself  rather  than  the 
characteristics  of  the  individuals  that  apply 
for  loans  in  the  neighborhood  or  lenders  that 
happen  to  serve  them.  Similar  to  the  studies 
of  redlining  reviewed  in  the  previous  section, 
Avery,  Beeson  and  Sniderman  hypothesize 
that  variations  in  mortgage  application  and 
denial  rates  will  be  a  function  of  several  risk 
variables  such  as  the  income  of  the  applicant 
and  changes  in  neighborhood  house  values: 
they  test  for  independent  racial  effects  by 
adding  to  their  model  the  applicant's  race 
and  the  racial  composition  of  the  census 
tract.  Econometric  techniques  are  used  to 
separate  individual  applicant  effects  from 
neighborhood  effects. 

Based  on  their  empirical  work,  Avery. 
Beeson  and  Sniderman  reach  the  following 
conclusions: 

The  individual  applicant's  race  exerts  a 
strong  influence  on  mortgage  application  and 
denial  rates.  African  American  applicants,  in 
particular,  have  unexplainably  high  denial 
rates. 

•  Once  individual  applicant  and  other 
neighborhood  characteristics  are  controlled 
for,  overall  denial  rates  for  purchase  and 
refinance  loans  were  only  slightly  higher  in 
minority  census  tracts  than  non-minority 
census  tracts. s-"  For  white  applicants,  on  the 
other  hand,  denial  rates  were  significantly 
higher  in  minority  tracts. ^^  That  is, 


32  Shear  eta/.,  p.  18. 

"See  Avery,  et  at. 

^*  Avery  et  al.  find  very  large  unadjusted 
differences  in  denial  rates  between  white  and 
minority  neighborhoods,  and  although  the  gap  is 
greatly  reduced  by  controlling  for  applicant 
characteristics  (such  as  race  and  income)  and  other 
census  tract  characteristics  (such  as  house  price  and 
income  level),  a  significant  difference  between 
white  and  minority  tracts  remains  (for  purchase 
loans,  the  denial  rate  difference  falls  from  an 
unadjusted  level  of  16.7  percent  to  4.4  percent  after 
controlling  for  applicant  and  other  census  tract 
characteristics,  and  for  refinance  loans,  the  denial 
rate  difference  falls  from  21.3  percent  to  6.4 
percent).  However,  when  between-MSA  differences 
are  removed,  the  gap  drops  to  1.5  percent  and  1.6 
percent  for  purchase  and  refinance  loans, 
respectively.  See  Avery,  et  al.,  p.  16. 

''  Avery,  et  al..  page  19.  note  that,  other  things 
equal,  a  black  applicant  for  a  home  purchase  loan 
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underlying  determinants  of  geographic 
disparities  in  mortgage  lending. ^e 

Finally,  much  research  strongly  supports  a 
targeted  definition  of  underserved  areas. 
Studies  by  Shear,  e(  al.  and  Avery,  Bee.son, 
and  Sniderman  conclude  that  characteristics 
of  both  the  applicant  and  the  neighborhood 
where  the  property  is  located  are  the  major 
determinants  of  mortgage  denials  and 
origination  rates — once  these  chcu^acteristics 
are  controlled  for,  other  influences  such  as 
central  city  location  play  only  a  minor  role 
in  explaining  disparities  in  mortgage  lending. 
HUD's  analysis  shows  that  both  credit  and 
socioeconomic  problems  are  highly 
concentrated  in  underserved  areas  within 
central  cities  and  suburbs.  The  remaining, 
high-income  portions  of  central  cities  and 
suburbs  appear  to  be  well  served  by  the 
mortgage  market. 

HUD  recognizes  that  the  mortgage 
origination  and  denial  rates  forming  the  basis 
for  the  research  mentioned  in  the  preceding 
paragraph,  as  well  as  for  HUD's  definition  of 
underserved  areas,  are  the  result  of  the 
interaction  of  individual  risk,  demand  and 
supply  factors  that  analysts  have  yet  to  fully 
disentangle  and  interpret.  The  need 
continues  for  further  research  addressing  this 
problem.  HUD  believes,  however,  that  the 
economics  literature  is  consistent  with  a 
targeted  rather  than  a  broad  approach  for 
defining  underserved  areas. 

C.  Consideration  of  Factors  1  and  2  in 
Nonmetropolitan  Areas:  The  Housing  Needs 
of  Underserved  Rural  Areas  and  the 
Housing,  Economir,  and  Demographic 
Conditions  in  Underserved  Rural  Areas 

Because  of  the  absence  of  HMDA  data  for 
rural  areas,  the  analysis  for  metropolitan 
underserved  areas  cannot  be  carried  over  to 
non-metropolitan  areas.  Based  on  discussions 
with  rural  lenders  in  1995,  the  definition  of 
underserved  rural  areas  was  established  at 
the  county  level,  since  such  lenders  usually 
do  not  make  distinctions  on  a  census  tract 
basis.  But  this  definition  parallels  that  used 
in  metropolitan  areas — specifically,  a 
nonmetro  county  is  classified  as  an 
underserved  area  if  median  income  of 
families  in  the  county  does  not  exceed  95 
percent  of  the  greater  of  state  nonmetro  or 
national  nonmetro  median  income,  or 
minorities  comprise  30  percent  or  more  of 
the  residents  and  the  median  income  of 
families  in  the  county  does  not  exceed  120 
percent  of  state  nonmetro  median  income. 
For  nonmetro  areas  the  median  income 


'^  Methodological  and  econometric  challenges 
that  researchers  will  have  to  deal  with  are  discussed 
in  Mitchell  Rachlis  and  Anthony  Yezer.  "Serious 
Flaws  in  Statistical  Tests  for  Discrimination  in 
Mortgage  Markets,"  Journal  of  Housing  Research, 
Volume  4.  1993,  pp.  315-336. 


component  of  the  underserved  definition  is 
broader  than  that  used  for  metropolitan  areas. 
While  tract  income  is  compared  with  area 
income  for  metropolitan  areas,  in  rural 
counties  income  is  compared  with 
"enhanced  income" — the  greater  of  state 
nonmetro  income  and  national  nonmetro 
income.  This  is  based  on  HUD's  analysis  of 
1990  census  data,  which  indicated  that 
comparing  county  nonmetro  income  only  to 
state  nonmetro  income  would  lead  to  the 
exclusion  of  many  lower-income  low- 
minority  counties  from  the  definition, 
especially  in  Appalachia.  Underserved 
counties  account  for  57  percent  (8,091  of 
14,419)  of  the  census  tracts  and  54  percent 
of  the  population  in  rural  areas.  By 
comparison,  the  definition  of  metropolitan 
underserved  areas  encompassed  47  percent 
of  metropolitan  census  tracts  and  44  percent 
of  metropolitan  residents. 

The  county-wide  definition  of  rural 
underserved  areas  could  give  the  GSEs  an 
incentive  to  purchase  mortgages  in  the 
"better  served"  portions  of  imderserved 
counties  which  may  face  few,  if  any,  barriers 
to  accessing  mortgage  credit  in  rural  areas. 
This  issue  is  discussed  in  more  detail  in  the 
analysis  of  the  GSEs'  purchases  below. 

The  demographic  characteristics  of  served 
and  underserved  counties  are  first  presented 
in  this  section.  Next,  a  literature  review  of 
recent  studies  provides  an  overview  of  rural 
mortgage  markets,  GSE  activity,  and  the 
growing  demand  for  manufactured  housing 
in  rural  housing  markets.  It  also  discusses 
characteristics  of  rural  housing  markets  that 
lead  to  higher  interest  rates  and  mortgage 
access  problems  and  makes  some  policy 
recommendations  for  addressing  market 
inefficiencies. 

1 .  Demographics 

As  discussed,  majorities  of  rural 
households  and  rural  counties  fall  under  the 
definition  of  underserved  areas.  As  shown  in 
Table  B.4,  rural  underserved  counties  have 
higher  unemployment,  poverty  rates, 
minority  shares  of  households  and 
homeownership  rates  than  rural  served 
counties.  The  poverty  rate  in  underserved 
rural  counties  (21.2  percent)  is  nearly  twice 
that  in  served  rural  counties  (12.2  percent). 
Joblessness  is  more  common,  with  average 
unemployment  rates  of  8.3  percent  in 
imderserved  counties  and  5.9  percent  in 
served  counties.  Minorities  make  up  20.8 
percent  of  the  residents  in  underserved 
counties  and  7.4  percent  in  served  counties. 
Homeownership  is  slightly  higher  in 
underserved  counties  (72.4  percent)  than  in 
served  counties  (70.8  percent). 
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Table  B.4 

Socioeconomic  Characteristics  of  Underserved  Counties 

in  Non-Metropolitan  Areas 


Served 

Underserved 

Counties 

Counties 

Total 

Counties 

786 

1,511 

2,297 

Households 

8,618,519 

10,097,825 

18,716,344 

Population 

23,075,383 

27,467,972 

50.543,355 

Unemployment  Rate 

5.9% 

8.3% 

7.1% 

Poverty  Rate 

12.2% 

21.2% 

17.1% 

Dropout  Rate 

16.3% 

22.7% 

19.8% 

Percent  Female  Household 

With  Children 

14.3% 

17.5% 

16.1% 

Percent  African- American 

3.9% 

12.4% 

8.5% 

Percent  Minority 

7.4% 

20.8% 

14.7% 

Percent  Owner-Occupied 

70.8% 

72.4% 

71.6% 

Percent  Renter 

29.2% 

27.6% 

28.4% 

Source:  1990  Census. 
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lending  more  costly  in  rural  areais.  Borrower 
characteristics,  such  as  income,  assets,  and 
credit  history,  and  lender  characteristics, 
such  as  ownership,  size,  and  location,  might 
influence  loan  pricing,  but  the  influence  of 
these  factors  could  not  be  tested  due  to  lack 
of  data. 

Rural-based  lenders  are  fewer  and  originate 
a  smaller  volume  of  loans  than  their  urban 
counterparts.  These  factors  contribute  to  less 
competition  between  rural  lenders  and  a  less 
efficient  housing  finance  market,  which 
result  in  higher  costs  for  rural  borrowers. 

Rural  lenders  are  less  likely  than  urban 
lenders  to  participate  in  the  secondary 
mortgage  market.  As  a  result,  rural  borrowers 
do  not  receive  the  benefits  associated  with 
the  secondary  market — the  increased 
competition  between  lenders,  the  greater 
potential  supply  of  mortgage  financing,  and 
the  alignment  of  financing  costs  more  closely 
with  those  in  urban  markets. 

Some  obstacles  for  rural  lenders 
participating  in  the  secondary  market  are 
that  borrower  characteristics  and  remote 
properties  may  aot  conform  to  the  secondary 
market's  underwriting  standards.  Rural 
households  may  have  their  borrowing 
capacity  reduced  by  loan  qualification 
standards  which  discount  income  that  varies 
widely  fi'om  year  to  year  and  income  from 
self-employment  held  for  less  than  several 
years.  Rural  properties'  may  have  one  or 
more  of  the  following  characteristics  which 
preclude  a  mortgage  frx>m  being  purchased 
by  the  GSEs:  Excessive  distance  to  a 
firehouse,  unacceptable  water  or  sewer 
facilities,  location  on  a  less-than-all-weather 
road,  and  dated  plumbing  or  electrical 
systems. 

Mikesell  concludes  that  increased 
participation  by  rural  lenders  in  the 
secondary  mortgage  market  would  bring 
down  lending  costs  and  offset  some  of  the 
higher  costs  characteristic  of  rural  lending, 
and  that  HUD's  goals  for  the  GSEs  could 
encourage  such  increased  participation. 

MacDonaU  Study.  ^^  This  study  investigates 
variations  in  GSE  market  shares  among  a 
sample  of  426  non-metropolitan  counties  in 
eight  census  divisions.  Conventional 
conforming  mortgage  originations  are 
estimated  using  residential  sales  data, 
adjusted  to  exclude  non-conforming 
mortgages.  Multivariate  analysis  is  used  to 
investigate  whether  the  GSE  market  share 
differs  significantly  by  location,  after 
codtrolling  for  the  economic,  demographic, 
housing  stock,  and  credit  market  differences 
among  counties  that  could  affect  use  of  the 
secondary  markets  by  lenders.**' 


^"MacDonald.  Heather.  Fannie  Mae  and  Freddie 
Mac  in  Rural  Housing  Markets:  Does  Space  Matter? 
Study  funded  as  part  of  the  1997  GSE  Small  Grants 
by  HUD's  Office  of  Policy  Development  and 
Research. 

'*°MacDonaId  constructs  a  county-level  mortgage 
market  data  in  rural  areas  using  information 
collected  by  the  Eiepartment  of  Revenue  for 
counties  and  states.  Annual  Sales  Ratio  Studies 
conducted  by  many  states'  Department  of  Revenue 
provide  the  nmnlier  of  sales  for  different  property 
types.  This  is  done  by  using  residential  sales 
recorded  for  property  tax  purposes.  Other  county- 
level  variables  used  to  compare  rural  counties  are 
obtained  from  the  1990  Census  of  Population  and 
Housing  and  Bureaus  of  labor  Statistics.  Data 


MacDonald  has  four  main  findings 
regarding  mortgage  financing  and  the  GSEs' 
purchases  in  rural  mortgage  markets.  First, 
smaller,  poorer  and  less  rapidly  growing 
non-metro  areas  have  less  access  to 
mortgage  credit  than  larger,  wealthier  and 
more  rapidly  growing  areas.  Second,  the 
mortgages  that  are  originated  in  the  former 
areas  are  seldom  purchased  by  the  GSEs. 
Third,  higher-income  borrowers  are  more 
likely,  and  first-time  homebuyers  are  less 
likely,  to  be  served  by  the  GSEs  in 
underserved  than  in  served  areas.  This 
suggests  that  the  GSEs  are  not  reaching  out 
to  marginal  borrowers  in  underserved 
nonmetropolitan  areas.  Finally,  the  GSEs 
serve  a  smaller  proportion  of  the  low-income 
market  in  rural  areas  than  do  depository 
institutions.  This  finding  is  consistent  with 
studies  of  the  GSEs'  affordable  lending 
performance  in  metropolitan  areas. 

With  regard  to  the  GSEs'  underwriting 
guidelines  MacDonald  makes  two  points. 
First,  the  GSEs'  purchase  guidelines  may 
adversely  affect  non-metro  areas  where 
many  borrowers  are  seasonally-  or  self- 
employed  and  where  houses  pose  appraisal 
problems.  Second,  MacDonald  speculates 
that  mortgage  originators  in 
nonmetropolitan  areas  may  interpret 
guidelines  too  conservatively,  or  may  not  try 
to  qualify  non-traditional  borrowers  for 
mortgages. 

MacDonald  also  echoes  the  findings  of 
Mikesell  that  the  existence  and  extent  of 
mortgage  lending  problems  are  difficult  to 
identify  in  many  rural  areas  because  of  the 
lack  of  comprehensive  mortgage  lending 
data.  Problems  that  have  been  identified 
include  the  lack  of  market  competition 
among  small,  conservative  lending 
institutions  typical  in  rural  and  non- 
metropolitan  areas;  consolidation  and  other 
changes  in  the  financial  services  industry, 
which  may  have  different  consequences  in 
rural  areas  than  in  urban  areas;  lack  of 
access  to  government  housing  finance 
programs  in  more  rural  locations;  and  weak 
development  of  secondary  market  sources  of 
funds  in  rural  areas,  exacerbating  liquidity 
problems. 

MacDonald  discusses  briefly  the 
importance  of  low-cost  homeownership 
alternatives  in  rural  areas.  One  alternative 
is  manufactured  (mobile)  housing.  In 
general,  manufactiired  housing  is  less  costly 
to  construct  than  site-built  housing. 
Manufactured  housing  makes  up  more  than 
25  percent  of  the  housing  stock  in  rural 
counties  in  the  South  and  Mountain  states. 

MacDonald  concludes  that  the  lower 
participation  of  the  GSEs  in  underserved 
areas  compared  Math  served  areas  may 
result  from  additional  risk  components  for 
some  borrowers  and  fittm  lack  of 
sophistication  by  the  lenders  that  serve 


obtained  from  Census  included  county  populations, 
racial  composition,  a  variety  of  housing  stock 
characteristics  like  home  ownership  rates,  vacancy 
rates,  proportion  of  owner-occupied  mobile  homes, 
median  housing  value  in  1990.  median  age  of  the 
housing  stock,  proportion  of  units  with  complete 
plumbing,  and  access  to  infrastructure,  e.g.,  public 
roads  and  sewage  systems.  Data  collected  from  the 
Bureau  of  Labor  Statistics  included  unemployment 
rates  and  residential  building  permits. 
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small  non-metro  markets.  In  smaller  and 
poorer  counties,  low  volumes  of  loan  sales 
to  the  GSEs  may  be  a  result  of  lower  incomes 
and  smaller  populations.  These  counties 
may  not  have  sufficient  loan-generating 
activity  to  justify  mortgage  originators 
pursuing  secondary  market  outlets. 

The  Role  of  Manufactured  Housing.*^  The 
Joint  Center  for  Housing  Studies  at  Harvard 
University  conducted  a  comprehensive  study 
of  the  importance  of  manufactured  housing 
as  an  affordable  housing  choice  in  rural 
communities.  In  all  segments  of  the  housing 
market,  but  especially  in  rural  areas  and 
among  low-income  households, 
manufactured  housing  is  growing.  Based  on 
the  American  Housing  Survey,  in  1985,  61 
percent  of  manufactured  housing  stock  was 
located  in  rural  areas  compared  with  70 
percent  in  1993.  Between  1985  and  1993, 
manufactured  housing  increased  over  2.2 
percent  annually  while  all  other  housing 
increased  0.7  percent  per  year.  In  1993,  6.0 
percent  (or  6  million)  of  households  lived  in 
manufactured  housing. 

Since  the  1970's,  the  face  of  manufactured 
housing  has  changed.  Once  a  highly  mobile 
form  of  recreational  housing  in  this  country, 
today  manufactured  housing  provides  basic 
quality,  year-round  housing  for  millions  of 
American  households.  Most  earlier  units 
were  placed  in  mobile  home  parks  or  on 
leased  parcels  of  land.  Today  an  increasing 
number  of  units  are  owned  by  households 
that  also  own  the  land  on  which  the 
manufactured  home  is  located. 

Manufactured  housing's  appeal  lies  in  its 
affordability.  The  low  purchase  price. 


downpayments,  and  monthly  cash  costs  of 
manufactured  housing  provide  households 
who  are  priced  out  of  the  conventional 
housing  market  a  means  of  becoming 
homeo%vners.  The  occupants  of 
manufactured  housing  on  average  are 
younger,  have  less  income,  have  less 
education  and  are  more  often  white  than 
occupants  of  single-family  detached  homes. 
This  type  of  housing  is  often  found  in  areas 
with  persistent  poverty,  retirement 
destinations,  areas  for  recreation  and 
vacations,  and  commuting  counties. 

The  manufactured  housing  industry  is 
well  positioned  for  continued  growth.  The 
affordability  of  manufacturing  housing  is 
increasingly  attractive  to  the  growing  ranks 
of  low-income  households.  Manufactured 
housing  is  becoming  more  popular  among 
first-time  homebuyers  and  the  elderly,  both 
of  which  are  growing  segments  of  the 
housing  market.  The  migration  of  people  to 
the  South,  where  manufactured  housing  is 
already  highly  accepted,  and  to  metropolitan 
fringes  will  further  increase  the  demand  for 
this  type  of  housing.*^ 

D.  Factor  3:  Previous  Performance  and  Effort 
of  the  GSEs  in  Connection  With  the  Central 
Cities,  Rural  Areas  and  Other  Underserved 
Areas  Goal 

As  discussed  in  Sections  B  and  C.  HUD  has 
structured  the  Geographically  Targeted  Goal 
to  increase  mortgage  credit  to  areas 
underserved  by  the  mortgage  markets.  This 


■•'  The  Future  of  Manufactured  Housing,  Harvard 
University  Joint  Center  for  Housing  Studies, 
February  1997. 


■•2  Though  future  demand  for  manufactured 
housing  is  promising,  the  Joint  Center  notes  some 
continued  obstacles  to  growth.  Challenges  for  the 
industry  to  overcome  include  a  lack  of 
standardization  of  installation  procedures  and 
product  guarantees,  exclusionary  zoning  laws,  and 
certain  provisions  of  the  national  building  code. 


section  looks  at  the  GSEs'  past  performance 
to  determine  the  impact  the  Geographically 
Targeted  Goal  is  having  on  borrowers  and 
neighborhoods  with  particular  emphasis  on 
underserved  areas.  Section  D.l  reports  the 
past  performance  of  each  GSE  with  regard  to 
the  Geographically  Targeted  Goal.  Section 
D.2  then  examines  the  role  that  the  GSEs  are 
playing  in  funding  single-family  mortgages  in 
underserved  urban  neighborhoods  based  on 
HUD's  analysis  of  GSE  and  HMDA  data. 
Section  D.3  concludes  this  section  with  an 
analysis  of  the  GSEs'  purchases  in  rural 
(nonmetropolitan)  areas. 

I .  GSE  Performance  on  the  Geographically 
Targeted  Goal 

This  section  discusses  each  GSE's 
performance  under  the  Geographically 
Targeted  Goal  over  the  1993-98  period.  The 
data  presented  here  are  "official  results" — 
i.e.,  they  are  ba.sed  on  HUD's  in-depth 
analysis  of  the  loan-level  data  submitted 
annually  to  the  Department,  subject  and  the 
counting  provisions  contained  in  Subpart  B 
of  HUD's  December  1, 1995  Regulation  of 
Fannie  Mae  and  Freddie  Mac.  As  explained 
below,  in  some  cases  these  "official  results" 
differ  to  some  degree  from  goal  performance 
reported  by  the  GSEs  in  their  Annual 
Housing  Activities  Reports  to  the 
Department. 

HUD's  goals  specified  that  in  1996  at  least 
21  percent  of  the  number  of  units  eligible  to 
count  toward  the  Geographically  Targeted 
Goal  should  qualif\'  as  geographically 
targeted,  and  at  least  24  percent  should 
qualify  in  1997  and  1998.  Actual 
performance,  based  on  HUD  analysis  of  GSE 
loan-level  data,  was  as  follows: 
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Fani  ie  Mae: 


Unil  5  Eligible  to  Count  Toward 


Goa 


Geo 


graphically  Targeted 


Units 


Percent  Geographically 
Targeted 


Freddie  Mac: 


UniBS  Eligible  to  Count  Toward 


Goa. 


Geographically  Targeted 


Uni  s 


Perc  ent  Geographically 
Targeted 


1996 


1,891,896 


532,434 


28.1% 


1,325,900 


331,495 


25.0% 


1997 


1,765,347 


508,746 


28.8% 


1,180,517 


310,572 


26.3% 


1998 


3,546,302 


958,233 


27.0% 


2,658,556 


693,748 


26.1% 
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Thus,  Fannie  Mae  surpassed  the  goals  by 
7.1  percentage  points  and  4.8  percentage 
points  in  1996  and  1997,  respectively,  and 
Freddie  Mac  surpassed  the  goals  by  4.0  and 
2.3  percentage  points.  In  1998  Fannie  Mae's 
performance  fell  by  1.8  percentage  points, 
while  Freddie  Mac's  performance  fell 
slightly,  by  0.2  percentage  point.*^ 

Faimie  Mae's  performance  on  the 
Geographically  Targeted  Goal  jumped 
sharply  in  just  two  years,  from  23.6  percent 
in  1993  to  31.9  percent  in  1995,  before  tailing 


■•'The  Fannie  Mae  figiires  for  1997  differ  from 
corresponding  figures  presented  by  Fannie  Mae  in 
its  Annual  Housing  Activity  Report  to  HUD  by  0.2 
percentage  points,  reflecting  minor  differences  in 
application  of  counting  rules.  The  percentages 
shown  above  for  Fannie  Mae  in  1996  and  1998  and 
for  Freddie  Mac  in  1996-1998  are  identical  to  the 
corresponding  percentages  in  the  GSEs'  Annual 
Housing  Activity  Reports. 


off  to  28.1  percent  in  1996.  As  indicated,  it 
then  rose  slightly  to  28.8  percent  in  1997, 
before  tailing  off  to  27.0  percent  last  year. 
Freddie  Mac  has  shown  more  steady  gains  in 
performance  on  the  Geographically  Targeted 
Goal,  from  21.3  percent  in  1993  to  24.2 
percent  in  1994,  25  percent  in  1995-96,  and 
just  over  26  percent  last  year. 

Fannie  Mae's  performance  on  the 
Geographically  Targeted  Goal  has  surpassed 
Freddie  Mac's  in  every  year.  However, 
Freddie  Mac's  1998  performance  represented 
a  23  percent  increase  over  the  1993  level, 
exceeding  the  14percent  increase  for  Fannie 
Mae.  And  Freddie  Mac's  performance  was  97 
percent  of  Fannie  Mae's  geographically 
targeted  share  in  1998,  the  highest  ratio  since 
the  interim  goals  took  effect  in  1993. 


2.  GSEs'  Mortgage  Purchases  in  Metropolitan 
Neighborhoods 

As  shown  in  Table  B.5,  metropolitan  areas 
accounted  for  about  85  percent  of  total  GSE 
purchases  under  the  Geographically  Targeted 
Goal.  This  section  uses  HMDA  and  GSE  data 
for  metropolitan  areas  to  examine  the 
neighborhood  characteristics  of  the  GSEs' 
mortgage  purchases.  In  subsection  2. a,  the 
GSEs'  performance  in  underserved 
neighborhoods  is  compared  with  that  of 
portfolio  lenders  and  the  overall  market.  This 
section  therefore  expands  on  the  discussion 
in  Appendix  A,  which  compared  the  GSEs' 
funding  of  affordable  loans  with  the  overall 
conventional  conforming  market.  In 
subsection  2.b.,  the  characteristics  of  the 
GSEs'  purchases  within  underserved  areas 
are  compared  with  those  for  their  purchases 
in  served  areas. 
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Comparisons  With  the  Primary  Market 

Overview  and  Main  Conclusions.  Tables 
A. 3  and  A.4a  in  Appendix  A  provided 
information  on  the  GSEs'  ftinding  of  home 
piu-chase  loans  for  properties  located  in 
underserved  neighborhoods  for  the  years 
1993  to  1998.  The  findings  with  respect  to 
the  GSEs'  funding  of  underserved 
neighborhoods  are  similar  to  those  reported 
in  Appendix  A  regarding  the  GSEs'  overall 
affordable  lending  performance.  Both  GSEs 
have  improved  their  performance  over  the 
past  six  years  but,  on  average,  they  continue 
to  lag  the  conventional  conforming  market  in 
providing  affordable  loans  to  underserved 
neighborhoods.  As  discussed  in  Appendix  A, 
the  two  GSEs  show  very  different  patterns  of 
lending — Freddie  Mac  has  been  much  less 
likely  than  Fannie  Mae  to  fund  home  loans 
in  underserved  neighborhoods.  The 
percentage  of  Freddie  Mac's  purchases 
financing  properties  in  underserved  census 
tracts  is  substantially  less  than  the  percentage 
of  total  market  originations  in  these  tracts; 
furthermore,  since  1992  Freddie  Mac  has  not 
made  any  progress  closing  the  gap  with  the 
primary  market.  Fannie  Mae,  on  the  other 
hand,  is  much  closer  to  market  levels  in  its 
funding  of  underserved  areas.  The  same  issue 
discussed  in  Appendix  A  about  the  down 
payment  characteristics  of  the  GSEs' 
purchases  can  also  be  raised  about  their 
purchases  in  underserved  areas — the  GSEs' 
typically  purchase  high  down  payment 
mortgages  in  these  areas,  which  reduces  their 
ability  to  help  lower-income,  cash- 
constrained  borrowers  seeking  to  purchase 
properties  in  these  neighborhoods.  The 
remainder  of  this  section  present  data  to 
support  these  conclusions. 

Freddie  Mac.  During  the  1993-1998 
period,  Freddie  Mac  has  lagged  Fannie  Mae, 
portfolio  lenders,  and  the  overall  conforming 
market  in  providing  home  loans  to 
underserved  neighborhoods.  Underserved 
census  tracts  (as  defined  by  HUD)  accounted 
for  19.7  percent  of  Freddie  Mac's  single- 
family  home  mortgages,  compared  with  22.9 
percent  of  Fannie  Mae's  purchases,  26.3 


percent  of  loans  originated  and  held  in 
portfolio  by  depository  lenders,  and  24.5 
percent  of  the  overall  conforming  primary 
market.  If  the  analysis  is  restricted  to  the 
1996-98  period  during  which  the  current 
housing  goals  have  been  in  effect,  the  data 
continue  to  show  that  Freddie  Mac  has 
lagged  the  msirket  in  funding  underserved 
neighborhoods  (see  Table  A. 3  in  Appendix 
A).  In  1998,  underserved  census  tracts 
accounted  for  20.0  percent  of  Freddie  Mac's 
purchases  and  24.6  percent  of  loans 
originated  in  the  conforming  home  purchase 
market,  yielding  a  "Freddie  Mac-to-market" 
ratio  of  only  0.81  (i.e.  20.0  divided  by  24.6). 

Fannie  Mae.  Over  the  longer  1993-98 
period  and  the  more 

recent  1996-98  period,  Fannie  Mae  has 
lagged  the  market  and  portfolio  lenders  in 
funding  properties  in  underserved  areas,  but 
to  a  much  smaller  degree  than  Freddie  Mac. 
During  the  1996-98  period,  underserved 
tracts  accounted  for  22.9  percent  of  Fannie 
Mae's  purchases,  compared  with  25.8  percent 
of  loans  retained  in  portfolio  by  depositories 
and  with  24.9  percent  of  home  loans 
originated  in  the  conventional  conforming 
market.  Fannie  Mae's  performance  is  much 
closer  to  the  market  than  Freddie  Mac's 
performance,  as  can  be  seen  by  the  "Fannie 
Mae-to-market"  ratio  of  0.92  for  the  1996-98 
period  (i.e.  22.9  divided  by  24.9). 

Fannie  Mae's  performance  improved 
during  1997,  due  mainly  to  Fannie  Mae's 
increased  purchases  during  1997  of  prior- 
year  mortgages  in  underserved 
neighborhoods.  Overall,  Fannie  Mae's 
purchases  of  home  loans  in  underserved 
areas  increased  from  22.3  percent  in  1996  to 
23.5  percent  in  1997.  The  underserved  area 
percentage  for  Fannie  Mae's  purchases  of 
newly-originated  mortgages  was  actually 
lower  in  1997  (20.8  percent)  than  in  1996 
(21.9  percent).  This  decline  was  offset  by  the 
fact  that  a  particularly  high  percentage  (30.1 
percent)  of  Fannie  Mae's  1997  purchases  of 
prior-year  mortgages  was  for  properties  in 
underserved  areas.  Thus,  Fannie  Mae 
improved  its  overall  performance  in  1997  by 


supplementing  its  purchases  of  newly- 
originated  mortgages  with  purchases  of  prior- 
year  mortgages  targeted  to  underserved 
neighborhoods.  As  shown  in  Table  A.4a  in 
Appendix  A,  Fannie  Mae  continued  this 
strategy  in  1998. 

The  annual  data  in  Table  A. 4a  show  the 
progress  that  Fannie  Mae  has  made  closing 
the  gap  between  its  performance  and  that  of 
the  overall  market.  In  1992,  underserved 
areas  accounted  for  18.3  percent  of  Fannie 
Mae's  purchases  and  22.2  percent  of  market 
originations,  for  a  "Fannie  Mae-to-market" 
ratio  of  0.82.  By  1998,  underserved  areas 
accounted  for  22.9  percent  of  Fannie  Mae's 
purchases  and  24.6  percent  of  market 
originations,  for  a  higher  "Fannie  Mae-to- 
market"  ratio  of  0.93.  Freddie  Mac,  on  the 
other  hand,  fell  further  behind  the  market 
during  this  period.  In  1992,  Freddie  Mac  had 
a  slightly  higher  underserved  area  percentage 
(18.6  percent)  than  Fannie  Mae  (18.3 
percent).  However,  Freddie  Mac's 
underserved  area  percentage  had  only 
increased  to  20.0  percent  by  1998  (versus 
22.9  percent  for  Fannie  Mae).  Thus,  the 
"Freddie  Mac-to-market"  ratio  fell  from  0.84 
in  1992  to  0.81  in  1998. 

Down  Payment  Characteristics.  Table  B.6 
reports  the  down  payment  and  borrower 
income  characteristics  of  mortgages  that  the 
GSEs  purchased  in  underserved  areas  during 
1997.  Two  points  stand  out.  First,  loans  on 
properties  in  underserved  areas  were  more 
likely  to  have  a  high  loan-to-value  ratio  than 
loans  on  properties  in  served  areas. 
Specifically,  about  18  percent  of  loans  in 
undeserved  areas  had  a  down  payment  less 
than  ten  percent,  compared  with  15  percent 
of  all  loans  purchased  by  the  GSEs.  Second, 
loans  to  low-income  borrowers  in 
underserved  areas  were  typically  high  down 
payment  loans.  Approximately  70  percent  of 
the  GSE-purchased  loans  to  very  low-income 
borrowers  living  in  underserved  areas  had  a 
down  payment  more  than  20  percent. 
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Table  B.7 

Loan  and  Borrower  Characteristics  of  Single-Family 
Mortgages  Purchased  by  the  GSEs  In  Metropolitan  Areas,  1997 


Loan  and  Bonower 
Characteristics 


Number  of  Loans 


Fannie  Mae 


Served 


944^91 


Underserved 


276.434 


Freddie  Mac 


Served 


667.269 


Underserved 


174,981 


Total 


Served 


1.611.660 


Undeiwrvtd 


4SI.415 


Loan  Purpose   „ 
Home  Purchase 
Refinancing 

Seasoning 
Seasoned 
Not  Seasoned 

Loan-to- Value  Ratio 
Over  95% 
91-95% 
81-90% 
61-80% 
60%  or  Less 

Income  of  BorTower(s) 

60%  of  Area  Median  or  Below 
61-100%  of  Median 
Below  Area  Median 
Over  100%  of  Median 


63.7% 

62.9% 

60.8% 

54.6% 

63.2% 

61.3% 

36.3 

37.1 

39.2 

45.4 

36.8 

38.7 

13.7  % 

20.9% 

6.2% 

7.4% 

10.6% 

19.2% 

86.3 

70.1 

93.8 

92.6 

89.4 

80.8 

1.6% 

4.9% 

0.4% 

1.1% 

1.1% 

3.4% 

13.2 

15.9 

14.4 

17.2 

13.7 

16  4 

15.8 

16.4 

14.9 

15.2 

15.4 

16.0 

50.0 

47.0 

S2.1 

51.7 

50.9 

48  8 

19.4 

15.8 

113 

14.8 

18.9 

15.4 

7.3% 

18.2% 

6.6% 

15.8% 

7.0% 

17.2% 

25.9 

36.2 

25.6 

35.3 

25.8 

35.8 

33.2 

54.4 

312 

51.0 

32.8 

53.1 

66.8 

45.6 

67.t 

49.0 

67.2 

46.9 

Fiist-time  Home  Buyer 


18.1% 


23.2% 


15.5% 


18.3% 


17.0% 


21.3% 


Race/National  Origin  of  Borrower 

While 

88.7% 

African  American 

2.4 

Hispanic 

3.5 

Asian  or  Pacific  blander 

3.7 

American  Indian  or  Alaskan  Native 

0.4 

Othet 

1.3 

Age  of  Borrower 

Under  30 

13.0% 

30-39 

35.8 

40  and  Over 

51.2 

Gender  of  BoTn)wei(s) 

All  Male 

16.7% 

All  Female 

15.9 

Male  and  Female 

67.4 

68.5% 

90.8% 

9.3 

2.1 

13.1 

2.8 

.7.2 

2.9 

0.4 

0.3 

1.5 

1.2 

15.1% 

12.8  % 

33.0 

36i6 

52.0 

SOJ 

22.3% 

16.2% 

21.3 

153 

56.4 

68J 

74.3% 

7.1 
11.4 

5.6 

0.4 

1.3 


14.0% 

33.3 

5X7 


21.4% 

20.1 

58.6 


89.6% 
2.3 
3.2 
3.4 
0.3 
1.3 


12.9% 

36.1 

50.9 


16.5% 

15.7 

67.7 


70.8% 

8.4 
12.4 

6.6 

0.4 

1.4 


14.6% 

33.1 

52.3 


21.9% 

20.8 

57.2 


Source:  HUD  analysis  of  GSEs'  loan-level  data  on  moitgages  on  owner-occupied  one-unit  properties.  In  computing  the  percentages,  missing  data 
are  excluded. 
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b.  Characteristics 
Mortgages  on 
Underserved  Areas 


of  jSEs'  Purchases  of 
Propel  ties  in  Metropolitan 


characteriitics  of  loans  purchased 
metr(  politan  underserved 
Table  B.7.  As  shown, 


Several 
by  the  GSEs  in 
areas  are  presented 
borrowers  in  un 
likely  than  borrower^ 
first-time  homebuy 
than  40  or  younger 
expected,  they  are 
median  income  and 
minority  groups.  Foi 
homebuyers  make  u 
mortgage  purchases 
17  percent  of  their 
In  underserved  areas 
have  incomes  below 
compared  with  33 
served  areas. 

Minorities'  share 
purchases  in  unders 
percent)  was  nearly 
served  areas  (10.5 


11 
dersf  rved  areas  are  more 
in  served  areas  to  be 
efs,  females,  and  older 
t  lan  30.  And,  as 
m  ore  likely  to  have  below- 

0  be  members  of 
example,  first-time 

1  21  percent  of  the  GSEs' 
n  underserved  areas  and 

business  in  served  areas. 
53  percent  of  borrowers 
the  area  median, 
p(  rcent  of  borrowers  in 


eft 


the  GSEs'  mortgage 
rved  areas  (29.2 
I  hree  times  their  share  in 
pe  rcent).  And  the  pattern 
prom  lunced  for  Afirican 

ics,  who  accounted  for 

business  in 
only  5.5  percent  of 
areas. 
1  etween  the  GSEs' 
undersi  rved  and  served  areas 


GSEs' 
bjti 
se  -ved  I 


was  even  more 
Americans  and  Hisp^ 
20.8  percent  of  the 
underserved  areas, 
their  purchases  in 

Other  differences 
purchases  in 
include  the  fact  that 
comprised  a  higher 
Mae's  loans  in  undeijserved 
percent)  than  in  servpd 


Drior-year  mortgages 
p  ercentage  of  Fannie 
areas  (32.8 
areas  (25.3  percent) 


in  1997,  which  suggests  that  Fannie  Mae  may 
be  purchasing  prior-year  loans  in 
underserved  areas  to  raise  its  performance  on 
the  Geographically  Targeted  Goal.  Also, 
refinance  mortgages  comprised  a  higher 
percentage  of  Freddie  Mac's  loans  in 
underserved  areas  (44.6  percent)  than  in 
served  areas  (38.8  percent)  in  1997,  possibly 
due  to  the  fact  that  refinance  mortgages, 
which  typically  have  lower  loan-to-value 
ratios  than  home  purchase  mortgages,  have 
lower  probabilities  of  default  or  severity  of 
loss. 

3.  GSE  Mortgage  Purchases  in 
Nonmetropolitan  Areas 

Nonmetropolitan  mortgage  purchases  made 
up  14  percent  of  the  GSEs'  total  mortgage 
purchases  in  1997.  Mortgages  in  underserved 
counties  made  up  38  percent  of  the  GSEs' 
business  in  rural  areas.  ■•■• 

Unlike  the  underserved  definition  for 
metropolitan  areas  which  was  based  on 
census  tracts,  the  rural  underserved 
definition  was  based  on  counties.  Rural 
lenders  argued  that  they  identified  mortgages 
by  the  counties  in  which  they  were  located 
rather  than  the  census  tracts;  and  therefore, 
census  tracts  were  not  an  operational  concept 


**  Underserved  areas  make  up  about  56  percent  of 
the  census  tracts  in  nonmetropolitan  areas  and  47 
percent  of  the  census  tracts  in  metropolitan  areas. 
This  is  one  reason  why  underserved  areas  comprise 
a  larger  portion  of  the  GSEs'  single-family 
mortgages  in  nonmetropolitan  areas  (38  percent) 
than  in  metropolitan  areas  (22  percent). 


in  rural  areas.  Market  data  on  trends  in 
mortgage  lending  for  metropolitan  areas  is 
provided  by  the  Home  Mortgage  Disclosure 
Act  (HMDA);  however,  no  comparable  data 
source  exists  for  rural  mortgage  markets.  The 
absence  of  rural  market  data  is  a  constraint 
for  evaluating  credit  gaps  in  rural  mortgage 
lending  and  for  defining  umderserved  areas. 

The  broad  nature  of  the  underserved 
definition  for  nonmetropolitan  areas  raises  at 
least  two  concerns.  The  first  concern  is 
whether  the  broad  definition  overlooks 
differences  in  borrower  characteristics  in 
served  and  underserved  counties  that  should 
be  included  in  the  definition.  Table  B.8 
compares  borrower  and  loan  characteristics 
for  the  GSEs'  mortgage  purchases  in  served 
and  underserved  areas.  The  GSEs  eire  less 
likely  to  purchase  loans  for  first-time 
homebuyers  and  more  likely  to  purchases 
mortgages  for  high-income  borrowers  in 
underserved  than  in  served  counties. 
Mortgages  to  first-time  homebuyers  account 
for  13.9  percent  of  the  GSEs'  mortgage 
purchases  in  served  counties  compared  with 
12.3  percent  in  underserved  counties. 
Surprisingly,  borrowers  in  served  counties 
are  more  likely  to  have  incomes  below  the 
median  than  in  underserved  counties  (34.5 
percent  compared  to  28.8  percent).  These 
findings  support  the  claim  that,  in  rural 
underserved  counties,  the  GSEs  purchase 
mortgages  for  borrowers  that  probably 
encounter  few  obstacles  to  obtaining 
mortgage  credit. 
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Table  B.8 


Loan  and  Borrower  Characteristics  of  Single-Family 
Mortgages  Purchased  by  the  GSEs  In  Non-Metropolitan  Counties.  1997 


Loan  and  Borrower 
Characteristics 


Number  of  Loans 


Fannie  Mae 


Served 


108,236 


Underserved 


69.275 


Freddie  Mac 


Served 


94.810 


Underserved 


52.578 


Total 


Served 


203,046 


Underserved 


121,853 


Loan  Purpose 
Home  Purchase 
Refinancing 

Seasoning 
Seasoned 
Not  Seasoned 

Loan-to- Value  Ratio 
Over  95% 
91-95% 
81-90% 
61-80% 
60%  or  Less 

Income  of  Borrower(s) 

60%  of  Area  Median  or  Below 
61-100%  of  Median 
Below  Area  Median 
Over  100%  of  Median 

First-time  Home  Buyer 


57.5  % 

58.3  % 

50.3% 

48.3% 

S4.2S 

54.1 

425.0 

41.7 

49.7 

51.7 

4S.8 

45.9 

25.9% 

30.9  % 

16.3% 

16.2% 

21.5% 

24.8 

74.1 

69.1 

83.7 

83.8 

78.5 

75.2 

1.6% 

1.1% 

0.3% 

0.2% 

1.0% 

0.7 

12.6 

13.6 

12.7 

13.9 

12.7 

13.7 

13.7 

1S.0 

12.7 

131 

13.2 

14.1 

51.5 

50.4 

54.5 

54.2 

52.9 

S2.\ 

20.6 

20.0 

19.8 

18.6 

20.2 

19.4 

7.8% 

6.6% 

7.2% 

6.1% 

7.5% 

6.4 

27.2 

22.3 

26.7 

22.7 

27.0 

22.5 

35.0' 

28.9 

33.9 

28.7 

34.5 

28.8 

65.0 

71.1 

66.1 

71.3 

65.5 

71.2 

15.2  % 


13.0  % 


12.4  % 


11.4% 


13.9% 


12.3 


Race/National  Origin  of  Borrower 

White 

95.8  % 

90.2  % 

Afiican  American 

1.1 

3.5 

Hispanic 

1.3 

3.4 

Asian  or  Pacific  Islander 

0.6 

1.3 

American  Indian  or  Alaskan  Native 

0.4 

0.7 

Other 

0.8 

1.0 

Age  of  Borrower 

Under  30 

14.5 

13.S 

30-39 

33.9 

32.3 

40  and  Over 

51.6 

53.9 

Gender  of  BorTowet(s) 

All  Male 

15.7 

15.6 

All  Female 

12.4 

12.5 

Male  and  Female 

71.9 

71.8 

96.6% 
0.8 
I.I 
0.6 
0.3 
0.6 


14.2 
34  1 
51.7 


15.0 
11.9 
73.1 


93.4% 
2.0 
2.4 
1.0 
0.6 
0.7 


13.7 
31.9 
54.4 


149 
12.0 
73.2 


96.2% 
1.0 
1.2 
0.6 
0.3 
0.7 


14.4 
34.0 
51.6 


15.4 
12.2 

72.4 


91.6 
2.8 
19 
1.2 
0.6 

at 


13.7 
32.1 
54.2 


15.3 

12.3 
72.4 


Source:  HUD  analysis  of  GSEs'  loan-level  dau  on  mortgages  on  owner-occupied  one-unit  properties.  In  computing  the  percentages,  missing  data 
are  excluded. 
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percent  of  AMI  in  underserved  counties  than 
in  served  counties  (15.7  percent  vs.  5.1 
percent).  For  census  tracts  with  percent 
minority  above  30  percent,  3.3  percent  of  the 
GSEs'  purchases  in  served  counties  are  in 
these  high-minority  tracts  compared  to  23.9 
percent  in  underserved  counties.  These 
results  are  expected  since  underserved 
counties  are  made  up  of  a  greater  number  of 
low-income  and  high-minority  census  tracts 
than  are  served  counties. 

While  the  GSEs  purchase  nearly  the  same 
percentages  of  mortgages  in  the  "better  off 
tracts  in  underserved  counties  and  served 
counties,  when  compared  to  the  percentage 
of  owner-occupied  units  in  these  areas,  two 
points  stand  out.  First,  as  the  ratio  of  tract 
income  to  area  median  income  increases,  so 
does  the  volume  of  GSE  home  mortgage 
purchases  relative  to  the  number  of  owner- 
occupied  units  in  the  tract.  Second,  this 


tendency  is  more  pronounced  in  underserved 
than  in  served  counties. 

Tables  B.9  and  B.IO  provide  distributions 
of  owner-occupied  units  across  tracts  by  tract 
income  ratio,  as  reported  in  the  1990  Census, 
and  distributions  of  1997  GSE  home 
mortgage  purchases  by  tract  income  ratio. 
The  two  tables  provide  data  for  underserved 
and  for  served  counties,  respectively.  In 
underserved  counties,  1.1  percent  of  GSE 
1997  purchases  and  2.7  percent  of  owner- 
occupied  units  were  in  tracts  with  median 
income  at  or  below  60  percent  of  area  median 
income.  The  ratio  of  these  two  shares  is  0.41 
(1.1  divided  by  2.7).  As  the  ratio  of  tract 
income  to  area  median  income  increases,  the 
ratio  between  the  two  shares  increases  (see 
Table  B.9).  This  same  result  is  found  for 
served  counties,  but  the  ratios  are  both  larger 
for  low  tract  income  ratios  and  smaller  for 
high  tract  income  ratios  (Compare  Table  B.IO 
with  Table  B.9). 
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Table  B.9 

DbtributioDS  of  GSE  Purchases  and  Housing  Units 

By  Tract  Income  Ratio 

For  Non-Metropolitan  Underserved  Counties 


1997  Distribution 

1990  Distribution  of 

Tract  Income 

of  GSE  Home 

All  Owner-Occupied 

Ratio  of 

Ratio' 

Mortgage  Purchases 

Units 

Shares 

0  <  60% 

1.1  % 

2.7% 

0.41 

60<80% 

14.6 

18.4 

0.79 

80<95% 

35.6 

39.0 

0.91 

95  <  100% 

12.0 

12.6 

0.95 

100  <  120% 

24.5 

21.2 

1.16 

>  120% 

12.2 

6.0 

2.03 

Total 

100.0  % 

100.0  % 

'  Tract  median  income  relative  to  area  median  income  (i.e.,  the  median 
income  for  the  county  or  the  nonmetropolitan  portion  of  the  State, 
whichever  is  greater.) 

Table  B.1G 

Distributions  of  GSE  Purchases  and  Housing  Units 

By  Tract  Income  Ratio 

For  Non-Metropolitan  Served  Counties 


1997  Distribution 

1990  Distribution  of 

Tract  Income 

of  GSE  Home 

All  Owner-Occupied      Ratio  of 

Ratio' 

Mortgage  Purchases 

Units 

Shares 

0<60% 

0.4  % 

0.6  %        0.67 

60<80% 

4.7 

6.0            0.78 

80<95% 

22.4 

26.4            0.85 

95  <  100% 

14.4 

15.8             0.91 

100  <  120% 

43.6 

41.4             1.05 

>  120% 

14.5 
100.0  % 

9.8             1.48 

Total 

100.0  % 

'  Tract  median  income  relative  to  area  median  income  (i.e.,  the  median 
income  for  the  county  or  the  nonmetropolitan  portion  of  the  State, 
whichever  is  greater.) 
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E.  Factor  4:  Size  of  th( 
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ng  mortgage  market, 
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F.  Factor  5:  Ability  to  Lead  the  Industry 

This  factor  is  the  same  as  the  fifth  factor 
considered  under  the  goal  for  mortgage 
purchases  on  housing  for  low-  and  moderate- 
income  families.  Accordingly,  see  Section  C 
of  Appendix  A  for  a  discussion  of  this  factor. 

G.  Factor  6:  Need  to  Maintain  the  Sound 
Financial  Condition  of  the  Enterprises. 

HUD  has  undertaken  a  separate,  detailed 
economic  analysis  of  this  proposed  rule, 
which  includes  consideration  of  (a)  the 
financial  returns  that  the  CSEs  earn  on  loans 
in  underserved  areas  and  (b)  the  financial 
safety  and  soundness  implications  of  the 
housing  goals.  Based  on  this  economic 
analysis  and  discussions  with  the  Office  of 
Federal  Housing  Enterprise  Oversight,  HUD 
concludes  that  the  proposed  goals  raise 
minimal,  if  any,  safety  and  soundness 
concerns. 

H.  Determination  of  the  Geographically- 
Targeted  Areas  Housing  Goals 

The  annual  goal  for  each  CSE's  purchases 
of  mortgages  financing  housing  for  properties 
located  in  geographically-targeted  areas 
(central  cities,  rural  areas,  and  other 
underserved  areas]  is  established  at  29 
percent  of  eligible  units  financed  in  calendar 
year  2000  and  31  percent  of  eligible  units 
financed  in  calendar  year  2001.  The  year 
2001  goal  will  remain  in  effect  through  2003 
and  thereafter,  unless  changed  by  the 
Secretary  prior  to  that  time.  The  goal 
represents  an  increase  over  the  1996  goal  of 
21  percent  and  the  1997-99  goal  of  24 
percent.  However,  it  is  commensurate  with 
the  market  share  estimates  of  29-32  percent, 
presented  in  Appendix  D. 

This  section  summarizes  the  Secretary's 
consideration  of  the  six  statutory  factors  that 
led  to  the  choice  of  these  goals.  It  discusses 
the  Secretary's  rationale  for  defining  these 
geographically-targeted  areas  and  it  compares 
the  characteristics  of  such  areas  and 
untargeted  areas.  The  section  draws  heavily 
from  earlier  sections  which  have  reported 


findings  from  HUD's  analyses  of  mortgage 
credit  needs  as  well  as  findings  from  other 
research  studies  investigating  access  to 
mortgage  credit. 

1 .  Credit  Needs  in  Metropolitan  Areas 

HUD's  analysis  of  HMDA  data  shows  that 
mortgage  credit  flows  in  metropolitan  areas 
are  substantially  lower  in  high-minority  and 
low-income  neighborhoods  and  mortgage 
denial  rates  are  much  higher  for  residents  of 
such  neighborhoods.  The  economics 
literature  discusses  the  underlying  causes  of 
these  disparities  in  access  to  mortgage  credit, 
particularly  as  related  to  the  roles  of 
discrimination,  "redlining"  of  specific 
neighborhoods,  and  the  barriers  posed  by 
underwriting  guidelines  to  potential  minority 
and  low-income  borrowers.  Studies  reviewed 
in  Section  B  of  this  Appendix  found  that  the 
racial  and  income  composition  of 
neighborhoods  influence  mortgage  access 
even  after  accounting  for  demand  and  risk 
factors  that  may  influence  borrowers' 
decisions  to  apply  for  loans  and  lenders' 
decisions  to  make  those  loans.  Therefore,  the 
Secretary  concludes  that  high-minority  and 
low-income  neighborhoods  in  metropolitan 
areas  are  underserved  by  the  mortgage 
system. 

2.  Identifying  Underserved  Portions  of 
Metropolitan  Areas 

To  identify  areas  underserved  by  the 
mortgage  market,  HUD  focused  on  two 
traditional  measures  used  in  a  number  of 
studies  based  on  HMDA  data:*^  application 
denial  rates  cmd  mortgage  origination  rates 
per  100  owner-occupied  units. *^  Tables  B.l 
and  B.2  in  Section  B  of  this  Appendix 
presented  detailed  data  on  denial  and 
origination  rates  by  the  racial  composition 
and  median  income  of  census  tracts  for 
metropolitan  areas.*'"  Aggregating  this  data  is 
useful  in  order  to  examine  denial  and 
origination  rates  for  broader  groupings  of 
census  tracts: 


Minority  con  iposition 


Denial  rate 
(percent) 


Grig,  rate 


Tract  income 


Denial  rate 
(percent) 


Grig,  rate 


0-30%  .... 
30-50%  ., 
50-100% 


13.7 

21 .3% 
25.1% 


8.7 
6.8 
5.8 


Less  than  90%  ... 

90-120%  

Greater  than  20% 


24.0% 

15.6 

9.5 


6.5 
8.3 
9.5 


Two  points  stand  out 
high-minority  census 
denial  rates  and  lower 
low-minority  tracts 
are  over  50  percent  mi 
twice  the  denial  rate 
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S]  lec 
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census  tracts 
t  ve  higher  denial  rates 
'ates  than  higher 


income  tracts.  Tracts  with  income  less  than 
or  equal  to  90  percent  of  area  median  income 
have  2.5  times  the  denial  rate  and  barely  two- 
thirds  the  origination  rate  for  tracts  with 
income  over  120  percent  of  area  median 
income. 

In  1995,  HUD's  research  determined  that 
"underserved  areas"  could  best  be 
characterized  in  metropolitan  areas  as  census 
tracts  with  minority  population  of  at  least  30 


percent  in  1990  and/or  census  tract  median 
income  no  greater  than  90  percent  of  area 
median  income  in  1990,  excluding  high- 
minority  high-income  tracts.  These  cutoffs 
produce  sharp  differentials  in  denial  and 
origination  rates  between  underserved  areas 
and  adequately  served  areas.  For  example, 
the  mortgage  denial  rate  in  underserved  areas 
(23.4  percent)  was  nearly  twice  that  in 


**  HMDA  provides  littl 
rural  areas.  Therefore,  the 
apply  only  to  metropoli 
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r  gage 


are  still  very  similar  to  those  observed  for 
origination  rates. 

■"As  shown  in  Table  B.l,  no  sharp  breaks  occur 
in  the  denial  and  origination  rates  across  the 
minority  and  income  deciles — mostly,  the 
increments  are  somewhat  similar  as  one  moves 
across  the  various  deciles  that  account  for  the  major 
portions  of  mortgage  activity. 


*«  The  differentials  in  denial  rates  are  due,  in  part, 
to  differing  risk  characteristics  of  the  prospective 
borrowers  in  different  areas.  However,  use  of  denial 
rates  is  supported  by  the  findings  in  the  Boston  Fed 
study  which  found  that  denial  rate  differentials 
persist,  even  after  controlling  for  risk  of  the 
borrower.  See  Section  B  for  a  review  of  that  study. 
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adequately  served  areas  (12.2  percent)  in 
1997. 

These  minority  population  and  income 
thresholds  apply  in  the  suburbs  as  well  as  in 
OMB-defined  central  cities.  HUD's  research 
has  found  that  the  avexage  denial  rate  in 
underserved  suburban  areas  is  almost  twice 
that  in  adequately  served  areas  in  the 
suburbs.  (See  Figure  B.l  in  Section  B  of  this 
Appendix.)  Thus  HUD  uses  the  same 
definition  of  underserved  areas  throughout 
metropolitan  areas — there  is  no  need  to 
define  such  areas  differently  in  central  cities 
and  in  the  suburbs.  And  HUD's  definition, 
which  covers  57  percent  of  the  central  city 


population  and  33  percent  of  the  suburban 
population,  is  clearly  preferable  to  a 
definition  which  would  count  100  percent  of 
central  city  residents  and  zero  percent  of 
suburban  residents  as  living  in  underserved 
areas. 

This  definition  of  metropolitan 
underserved  areas  includes  21,586  of  the 
46,904  census  tracts  in  metropolitan  areas, 
covering  44  percent  of  the  metropolitan 
population.  It  includes  73  percent  of  the 
population  living  in  poverty  in  metropolitan 
areas.  The  unemployment  rate  in 
underserved  areas  is  more  than  twice  that  in 
served  areas,  and  rental  units  comprise  52.4 


percent  of  total  units  in  underserved  tracts, 
versus  28.6  percent  of  total  units  in  served 
tracts.  As  shown  in  Table  B.ll,  this 
definition  covers  most  of  the  population  in 
the  nation's  most  distressed  central  cities: 
Newark  (99  percent),  Detroit  (96  percent), 
Hartford  (97  percent),  and  Cleveland  (90 
percent).  The  nation's  five  largest  cities  also 
contain  large  concentrations  of  their 
population  in  underserved  areas:  New  York 
(62  percent).  Los  Angeles  (69  percent), 
Chicago  (77  percent).  Houston  (67  percent), 
and  Philadelphia  (80  percent). 
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Identifying  Underserved  Portions  of 
Nonmetropolitan  Areas 

Recognizing  the  difficulty  of  defining  rural 
underserved  areas  and  the  need  to  encourage 
GSE  activity  in  such  areas.  HUD  has  chosen 
a  rather  broad,  county-based  definition  of 
underservedness  in  rural  areas.  Specifically, 
a  nonmetropolitan  county  is  underserved  if 
in  1990  (1)  county  median  family  income 
was  less  than  or  equal  to  95  percent  of  the 
greater  of  state  or  national  nonmetropolitan 
income  or  (2)  county  median  family  income 
was  less  than  or  equal  to  120  percent  of  state 
nonmetropolitan  income  and  county 
minority  population  was  at  least  30  percent 
of  total  county  population.  This  definition 
includes  1,511  of  the  2,305  counties  in 
nonmetropolitan  areas  and  covers  54  percent 
of  the  nonmetropolitan  population.  The 
definition  does  target  the  most  disadvantaged 
rural  counties — it  includes  in  underserved 
areas  67  percent  of  the  nonmetropolitan  poor 
and  75  percent  of  nonmetropolitan 
minorities.  The  average  poverty  rate  in 
underserved  counties  in  1990  was  21 
percent,  significantly  greater  than  the  12 
percent  poverty  rate  in  counties  designated 
as  adequately  served.  The  definition  also 
includes  84  percent  of  the  population  that 
resides  in  remote  counties  that  are  not 
adjacent  to  metropolitan  areas  and  have 
fewer  than  2,500  residents  in  towns. 

4.  Past  Performance  of  the  GSEs 

The  GSEs'  performance  on  the 
geographically-targeted  goal  has  improved . 
significantly  in  recent  years,  as  shown  in 
Figure  B.2.  Fannie  Mae's  performance,  as 
measured  by  HUD,  increased  sharply  from 
23.6  percent  in  1993  to  31.9  percent  in  1995, 
dropped  to  28.1  percent  in  1996,  and  rose  to 
28.8  percent  in  1997,  and  then  dropped  to 
27.0  percent  in  1998.  Freddie  Mac's 
performance,  as  measured  by  HUD,  rose  from 
21.8  percent  in  1993  to  26.4  percent  in  1995, 
followed  by  25.0  percent  in  1996,  26.3 
percent  in  1997,  and  26.1  percent  in  1998. 

Both  GSEs  have  improved  their 
performance  in  underserved  areas  over  the 
past  six  years  but,  on  average,  they  continue 
to  lag  the  conforming  primary  market  in 
providing  single-family  home  loans  to 
distressed  neighborhoods.  As  discussed  in 
Section  D.  the  GSEs  show  different  patterns 
of  lending — Freddie  Mac  is  less  likely  than 
Fannie  Mae  to  purchase  mortgages  on 
properties  in  low-income  and  high-minority 
neighborhoods.  During  the  1996-98  period, 
Freddie  Mac  lagged  Fannie  Mae,  portfolio 
lenders,  and  the  overall  conforming  market 
in  providing  funds  to  underserved 
neighborhoods.  As  shown  in  Figure  B.3, 
underserved  areas  accounted  for  20.0  percent 
of  Freddie  Mac's  1998  purchases  of  home 
loans,  compared  with  22.9  percent  of  Fannie 
Mae's  purchases,  26.1  percent  jaf  home  loans 
retained  in  depositories'  portfolios,  and  24.6 
percent  of  the  overall  conforming  market. 
Freddie  Mac  has  not  made  any  progress  since 
1992  in  reducing  the  gap  between  its 
performance  and  that  of  the  conventional 
conforming  home  purchase  market.  Fannie 
Mae,  on  the  other  hand,  has  improved  its 
funding  in  underserved  areas  and  has  closed 
the  gap  between  its  performance  and  the 


single-family  primary  market  in  funding  low- 
income  and  high-minority  neighborhoods.*" 

HUD  also  conducted  an  analysis  of  the 
share  of  the  overall  (single-family  and 
multifamily)  conventional  conforming 
mortgage  market  accounted  for  by  the  GSEs. 
The  GSEs'  purchases  represented  39  percent 
of  total  dwelling  units  financed  during  1997 
but  they  represented  only  33  percent  of  the 
dwelling  units  financed  in  underserved 
neighborhoods.  In  other  words,  the  GSEs 
accoimt  for  only  one-third  of  the  single- 
family  and  multifamily  units  financed  in 
underserved  areas.  This  suggests  that  there  is 
room  for  the  GSEs  to  increase  their  purchases 
in  underserved  neighborhoods. 

5.  Size  of  the  Mortgage  Market  for 
Geographically-Targeted  Areas 

As  detailed  in  Appendix  D,  the  market  for 
mortgages  in  geographically-targeted  areas 
accounts  for  29  to  32  percent  of  dwelling 
units  financed  by  conventional  conforming 
mortgages.  In  estimating  the  size  of  the 
market,  HUD  used  alternative  assumptions 
about  future  economic  and  market  conditions 
that  were  less  favorable  than  those  that 
existed  over  the  last  five  years.  HUD  is  well 
aware  of  the  volatility  of  mortgage  markets 
and  the  possible  impacts  on  the  GSEs'  ability 
to  meet  the  bousing  goals.  Should  conditions 
change  such  that  the  goals  Eire  no  longer 
reasonable  or  feasible,  the  Secretary  has  the 
authority  to  revise  the  goals. 

6.  The  Geographically-Targeted  Areas 
Housing  Goal  for  2000-03 

There  are  several  reasons  that  the  Secretary 
is  increasing  the  Geographically  Targeted 
Areas  Goal.  First,  the  present  24  percent  goal 
level  for  1997-99  and  the  GSEs'  recent 
performance  are  below  the  estimated  29-32 
percent  of  the  primary  mortgage  market 
accounted  for  by  units  in  properties  located 
in  geographically-targeted  areas.  Raising  the 
goal  reflects  the  Secretary's  concern  that  the 
GSEs  close  the  remaining  gap  between  their 
performance  and  that  of  the  primary 
mortgage  market. 

Second,  the  single-family-owner  mortgage 
market  in  underserved  areas  has 
demonstrated  remarkable  strength  over  the 
past  few  years  relative  to  the  preceding 
period.  This  market  had  only  recently  begun 
to  grow  in  1993  and  1994,  the  latest  period 
for  which  data  was  available  when  the  1996- 
99  goals  were  established  in  December  1995. 
But  the  historically  high  undeserved  areas 
share  of  the  primary  single-family  mortgage 
market  attained  in  1994  has  been  maintained 
over  the  1995-98  period.  The  three-year 
average  of  the  underserved  areas  share  of  the 
single-family-owner  mortgage  market  in 
metropolitan  areas  was  22.2  percent  for 
1992-94,  but  25.1  percent  for  1995-98  and 
24.1  percent  for  the  1992-98  period  as  a 
whole. 

Third,  as  discussed  in  detail  in  Appendix 
A,  there  are  several  market  segments  that 


*^  Although  this  goal  is  targeted  to  lower-income 
and  high  minority  areas,  it  does  not  mean  that  GSE 
purchase  activity  in  underserved  areas  derives 
totally  from  lower  income  or  minority  families.  In 
1997,  above-median  income  households  accounted 
for  37  percent  of  the  mortgages  that  the  GSEs 
purchased  in  underserved  areas.  This  suggests  that 
these  areas  are  quite  diverse. 


would  benefit  from  a  greater  secondary 
market  role  by  the  GSEs;  many  of  these 
market  segments  are  concentrated  in 
underserved  areas.  For  example,  one  such 
area  is  single-family  rental  dwellings.  These 
properties,  containing  1—4  rental  units,  are  an 
important  source  of  housing  for  families  in 
low-income  and  high-minority 
neighborhoods.  However,  the  GSEs' 
purchases  have  accounted  for  only  13 
percent  of  the  single-family  rental  units 
financed  in  underserved  areas  during  1997. 
The  Secretary  believes  that  the  GSEs  can  do 
more  to  play  a  leadership  role  in  providing 
financing  for  such  properties.  Examples  of 
other  market  segments  in  need  of  an 
enhanced  GSE  role  include  small  multifamily 
properties,  rehabilitation  loans,  seasoned 
CRA  loans,  and  manufactured  housing. 
Additional  efforts  by  the  GSEs  in  these 
markets  would  benefit  families  living  in 
underserved  areas. 

Finally,  a  wide  variety  of  quantitative  and 
qualitative  indicators  indicate  that  the  GSEs' 
have  the  financial  strength  to  improve  their 
affordable  lending  performance.  For  example, 
combined  net  income  has  risen  steadily  over 
the  last  decade,  from  $677  million  in  1987  to 
$4.5  billion  in  1997,  an  average  annual 
growth  rate  of  21  percent  per  year.  This 
financial  strength  provides  the  GSEs  with  the 
resources  to  lead  the  industry  in  supporting 
mortgage  lending  for  properties  located  in 
geographically-targeted  areas. 

Summary.  Figure  A. 4  of  Appendix  A 
summarizes  many  of  the  points  made  in  this 
section  regarding  opportunities  for  Fannie 
Mae  and  Freddie  Mac  to  improve  their 
overall  performance  on  the  Geographically- 
Targeted  Goal.  The  GSEs'  purchases  have 
provided  financing  for  2,893,046  dwelling 
ujiits,  which  represented  39  percent  of  the 
7.443,736  single-family  and  multifamily 
units  that  were  financed  in  the  conventional 
conforming  market  during  1997.  However,  i^^ 
the  underserved  areas  part  of  the  market,  the 
795,981  units  that  were  financed  by  GSE 
purchases  represented  only  33  percent  of  the 
2.408,393  dwelling  units  that  were  financed 
in  the  market.  Thus,  there  appears  to  ample 
room  for  the  GSEs  to  increase  their  purchaser 
in  underserved  areas.  It  is  hoped  that 
expression  of  concern  in  the  current 
rulemaking  will  foster  additional  effort  by 
both  GSEs  to  increase  their  purchases  in 
underserved  areas. 

7.  Conclusions 

Having  considered  the  projected  mortgage 
market  serving  geographically-targeted  areas, 
economic,  housing  and  demographic 
conditions  for  2000-03,  and  the  GSEs'  recent 
performance  in  purchasing  mortgages  on 
properties  in  geographically-targeted  areas, 
the  Secretary  has  determined  that  the  annual 
goal  of  29  percent  in  calendar  year  2000  and 
31  percent  in  calendar  year  2001  and  the 
years  following  is  feasible.  Moreover,  the 
Secretary  has  considered  the  GSEs'  ability  to 
lead  the  industry  as  well  as  the  GSEs' 
financial  condition.  The  Secretary  has 
determined  that  these  goal  levels  are 
necessary  and  appropriate. 
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Appendix  C — Deparlpiental  Considerations 
To  Establish  the  Special  Affordable  Housing 
Goal 

A.  Introduction 

1.  Establishment  oft  le  Goal 
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mortgages  purchased  by  the  GSE.  rising  to  1.0 
percent  in  2001-2003.' 

Approximately  23-26  percent  of  the 
conventional  conforming  mortgage  market  in 
2000  would  qualify  under  the  Special 
Affordable  Housing  Goal  as  defined  in  the 
proposed  rule,  as  projected  by  HUD. 

Units  that  count  toward  the  goal:  Subject 
to  further  provisions  specified  below,  units 
that  count  toward  the  Special  Affordable 
Housing  Goal  include  units  occupied  by  low- 
income  owners  and  renters  in  low-income 
areas,  and  very-low-income  owners  and 
renters.  Other  low-income  rental  units  in 
multifamily  properties  count  toward  the  goal 
where  at  least  20  percent  of  the  units  in  the 
property  are  affordable  to  families  whose 
incomes  eire  50  percent  of  area  median 
income  or  less,  or  where  at  least  40  percent 
of  the  units  are  affordable  to  families  whose 
incomes  are  60  percent  of  area  median 
income  or  less. 

B.  Underlying  Data 

In  considering  the  factors  under  FHEFSSA 
to  establish  the  Special  Affordable  Housing 
Goal,  HUD  relied  upon  data  gathered  from 
the  American  Housing  Survey  through  1995, 
the  Census  Bureau's  1991  Residential 
Finance  Survey,  the  1990  Census  of 
Population  and  Housing,  Home  Mortgage 
Disclosure  Act  (HMDA)  data  for  1992 
through  1997,  and  annual  loan-level  data 
firom  the  GSEs  on  their  mortgage  purchases 
through  1997.  Appendix  D  discusses  in  detail 
how  these  data  resources  were  used  and  how 
the  size  of  the  conventional  conforming 
market  for  this  goal  was  estimated. 

Section  C  discusses  the  factors  listed 
above,  and  Section  D  provides  the  Secretary's 


'  While  this  proposed  rule  specifically  proposes 
a  dollar  based  subgoal,  the  Department  is 
considering  three  alternative  approaches  to 
structuring  the  Special  Affordable  mulUfaniily 
subgoal — a  mortgage-based  subgoal,  a  dollar-based 
subgoal,  and  a  unit-based  subgoal.  These  alternative 
approaches  are  described  in  the  Preamble  and  in 
Section  D  of  this  Appendix. 


rationale  for  establishing  the  special 
affordable  goal. 

Consideration  of  the  Factors 

I  and  2.  Data  submitted  to  the  Secretary  in 
connection  with  the  Special  Affordable 
Housing  Goal  for  previous  years,  and  the 
performance  and  efforts  of  the  enterprises 
toward  achieving  the  Special  Affordable 
Housing  Goal  in  previous  years. 

The  discussions  of  these  two  factors  have 
been  combined  because  they  overlap  to  a 
significant  degree. 

a.  GSE  Performance  Relative  to  the  1996-98 
Goals 

This  section  discusses  each  GSE's 
performance  under  the  Special  Affordable 
Housing  Goal  over  the  1993-98  period.  The 
data  presented  here  are  "official  results" — 
i.e.,  they  are  based  on  HUD's  in-depth 
analysis  of  the  loan-level  data  submitted 
annually  to  the  Department  and  the  counting 
provisions  contained  in  HUD's  regulations  in 
24  CFR  part  81,  subpart  B.  As  explained 
below,  in  some  cases  these  "official  results" 
differ  from  goal  performance  reported  to  the 
Department  by  the  GSEs  in  their  Annual 
Housing  Activities  Reports. 

HUD's  goals  specified  that  in  1996  at  least 
12  percent  of  the  number  of  units  eligible  to 
count  toward  the  Special  Affordable  goal 
should  qualify  as  Special  Affordable,  and  at 
least  14  percent  annually  beginning  in  1997. 
The  actual  performance  in  1996  through 
1998,  based  on  HUD  analysis  of  loan-level 
data  submitted  by  the  GSEs,  is  shown  in 
Table  C.l  and  Figtire  C.l.  Fannie  Mae 
surpassed  the  goal  by  3.4  percentage  points 
and  3.0  percentage  points,  respectively,  in 
1996  and  1997,  while  Freddie  Mac  surpassed 
the  goal  by  2.0  and  1.2  percentage  points.  In 
1998,  Fannie  Mae  surpassed  the  goal  by  0.3 
percentage  points  while  Freddie  Mac 
surpassed  the  goal  by  1.9  percentage  points 
(Tabled). 

BILUNG  CODE  421&-27-P 
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Year  of  purch^ 

and 

Type  of  unil 
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Table  C.2 


Fannie  Mae's  Special  Affordable  Purchases 
By  Unit  Affordability  and  Area  Income,  1993-1997 


1993 

Single-family  ovtier 
Single-fiuniiy  reiftal 
Multifamily 

Total 
PCfCcnt 

1994 

Single-family  ov^ner 
Single-family  reiftal 
Multifamily 

Total 
P^cent 

1995 

Single-&mily  (n^ner 
Singk-ftmily  rei  ital 
Multi&mily 

Total 
Pvcent 

1996 

Single-tenlly  o>^iier 
Single-family  rei  ital 
Multifamily 

Total 
P^xxnt 

1997 

Single-tenily  avhtr 
Single-funily  rental 
Multifiunily 

Total 
Ptrcent 


Very-Low  Income 
Units  in  Low- 
Income  Areas 

21.731 
11.474 
19,831 
53.036 
18.8% 


22,599 
14392 
25,712 
62,703 
22.5% 


Very-Low  Income 

Units  Outside  Low- 

Incomc  Areas 

108,354 
21,022 
43,754 

173,130 
61.4% 


88.407 
21.637 
51.173 
16U17 
57.8% 


Other  Low-Income 
Units  in  Low- 
Income  Areas 

28,351 
12,082 
10,480 
50.913 
18.0% 


23.310 
11^5 
13.572 
48,427 
17.4% 


Other  Units 
Qualifying 
For  Goal* 


5,092 
5,092 
1.8% 


6,746 
6.746 
2.4% 


20,292 
8,251 
16334 
44,877 
22.5% 


25.103 
11,242 
23,703 
60,048 
21.0% 


23,909 
9,169 
27,522 
60,600 
20.4% 


68,062 

11.210 

33.988 

113.260 

56.7% 


93,029 
1837 
59.556 
170.792 
59.8% 


91.400 
15,290 
80.069 
186.759 
63.0% 


18.139 
5.887 
12,801 
36,827 
18.4% 


23328 

6,938 

15,399 

45,665 

16.0% 


20,825 
5399 
13.294 
39.518 
13.3% 


4,750 
4,750 
2.4% 


9,136 
9,136 
3.2% 


9,488 
9.488 
3.2% 


Total  Units 

Qualifying 

For  Goal 

158,436 

44.578 

79,157 

282.171 

100.0% 


134316 
47.574 
97.203 

279,093 
100.0% 


106,493 

25348 

67,873 

199.714 

100.0% 


141.460 
36387 
107,794 
285,641 
100.0% 


136.134 
29.858 
130373 
296365 
100.0% 


*  Low-income  rfntal  units  in  multifamily  properties  where  at  least  20  percent  of  the  units  are  affordable  to  families  whose  incomes 
are  50  percent  of  area  median  income  or  less  or  where  at  least  40  percent  of  the  units  are  affordable  to  families  whose  incomes  are 
60  percent  of  area  median  income  or  less,  which  do  not  otherwise  qualify  under  the  goal. 


Percent 


56.1% 

15.8% 

28.1% 

100.0% 


48.1% 

17.0% 

34.8% 

100.0% 


53.3% 

12.7% 

34.0% 

100.0% 


49.5% 

12.7% 

37.7% 

100.0% 


45.9% 

10.1% 

44.0% 

100.0% 
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Table  C  J 


Freddie  Mac's  Special  Affordable  Purchases 
By  Unit  AfTordability  and  Area  Inconae,  1993-1997 


Year  of  purchase 

Very-Low  Income 

Very-Low  Income 

Other  Low-Income 

Other  Units 

Total  Units 

and 

Units  in  Low- 

Units  Outside  Low- 

Units  in  Low- 

Qualifying 

Qualifying 

Percent 

Type  of  unit 

Income  Areas 

Income  Areas 

Income  Areas 

For  Goal* 

For  Goal 

1993 

Single-family  owner 

14.689 

79.181 

20,935 

114.805 

752% 

Single-family  rental 

7.426 

13.612 

8365 

29.403 

19.3% 

Multifiunily 

3.432 

4.237 

577 

181 

8.427 

5.5% 

Total 

25,547 

97.030 

29,877 

181 

152,635 

100.0% 

Percent 

16.7% 

63.6% 

19.6% 

0.1% 

100.0% 

1994 

Single-family  owner 

13.012 

61.986 

15,509 

90307 

55.9% 

Single-family  rental 

16,851 

21.047 

6,071 

434>69 

27.2% 

Multifamily 

12,550 

11.546 

2,124 

1,216 

27,436 

16.9% 

Total 

42,413 

94.579 

23,704 

1,216 

161,912 

100.0% 

Percent 

261% 

58.4% 

14.6% 

0.8% 

100.0% 

1995 

Single-family  owner 

10.801 

45,782 

11,138 

67.721 

55.1% 

Single-family  rental 

6.018 

10.705 

4.697 

21.420 

17.4% 

Multifamily 

9.818 

15.352 

5.199 

3,444 

33.813 

27.5% 

Total 

26,637 

71,839 

21.034 

3.444 

122.954 

100.0% 

■    Percent 

21.7% 

58.4% 

17.1% 

2.8% 

100.0% 

199« 

♦ 

Single-family  owner 

I5;J30 

70.731 

16.018 

102,080 

56.2% 

Single-family  rental 

7.539 

14.339 

4,178 

26.056 

14.4% 

Multifamily 

12,634 

28,301 

8,760 

3.675 

53370 

29.4% 

Total 

35,503 

113.371 

28,956 

3.675 

181306 

100.0% 

Percent 

19.6% 

62.5% 

16.0% 

2.0% 

100.0% 

1997 

Single-family  owner 

15,742 

66.656 

15,449 

97,847 

54.7% 

Single-family  rental 

7.469 

11.612 

5.552 

24.633 

13.8% 

Multifamily 

16,131 

28,789 

8.133 

3.203 

56056 

31.5% 

Total 

39342 

107,057 

29,134 

3^03 

178.736 

100.0% 

Percent 

22.0% 

59.9% 

16J% 

1.8% 

100.0% 

*  Low-income  rental  units  in  multifamily  properties  where  at  least  20  percent  of  the  units  are  affordable  to  families  whose  incomes 
are  50  percent  of  area  median  income  or  less  or  where  at  least  40  percent  of  the  units  are  afTordable  to  families  whose  incomes  are 
60  percent  of  area  median  income  or  less,  which  do  not  otherwise  qualify  under  the  goal. 
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purposes, 
and  1995 


Table  C.l  also  ii  dudes,  for  comparison 

compari  ble  figures  for  1993,  1994, 
calculated  according  to  the 

of  the  1995  Final  Rule 
able  in  1996.  Each  GSEs' 
1997,  and  1998 

in  any  of  the 


;  conventi  Jns 


Fanr  ie 


I  differer  ce 


counting 
that  became  appli 
percentages  in 
exceeded  their 
three  preceding 

The  Fannie  Mae 
are  smaller  than  tl 
presented  by 
Housing  Activity 
approximately  2 
1996  and  1997  an 
1998.  The 
Fannie  Mae 
counting  rules  rel 
seasoned  loans  foi 
particular,  the 
seasoned  loan 
in  calculating 
Affordable  goal,  a 
section  II(B)(6)(c 
Loan  Purchases  ' 
Freddie  Mac's 
Report  figures  for 
figures  presented 
point,  reflecting 
application  of 

Since  1996  eacl 
an  annual subgoa 
Affordable 
as  0.8  percent  of 
family  and  multi 
by  the  respective 
subgoal  was  $1.2E 
subgoal  was  $988 
Fannie  Mae  su 
billion,  $1.90  bill 
1996,  1997,  and 
Freddie  Mac 
million,  $220  mi 
Table  C.l  inclu 
depicted  graphicc 

b.  Characteristics 
Purchases 


differ  mces 


tab  ilations  i 
put  chases  i 
per:  ormance  i 


An  lual 


n  mor  ( 
con  nting  i 

!  mortgc  ge 
tie 

f  imih 


de> 


th3 


The  following 
information  on 
Special  Affordabl 
area  income,  unit 
and  property  typ« 

Increased  relia 
to  meet  goal 
both  GSEs  have  i 
multifamily  hous 
affordable  goal  si 
multifamily 
percent  of  all 
goal  in  1997, 
1993.  Freddie 
represented  31.5 
qualifying  for 
5.5  percent  in 
were  steadily  u 
year  period 

The  other  two 
family  owner  anc 
exhibited 
1997  Fannie  Mae 
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pel  centages  i 
yqars. 

figures  presented  above 
e  corresponding  figures 

Mae  in  its  Annual 
teports  to  HUD  by 
p  ercentage  points  in  both 
1.3  percentage  points  in 
largely  reflects  HUD- 
in  application  of 
iting  to  counting  of 
purposes  of  this  goal.  In 

reflect  inclusion  of 
in  the  denominator 
under  the  Special 
discussed  in  Preamble 
)n  the  Seasoned  Mortgage 
ecycling"  Requirement. 

Housing  Activity 
this  goal  differ  from  the 
ibove  by  0.1  percentage 
differences  in 
rules. 
GSE  has  been  subject  to 
for  multifamily  Special 
purchases,  established 
dollar  volume  of  single- 
ily  mortgages  purchased 
ISE  in  1994.  Fannie  Mae's 
billion  and  Freddie  Mac's 
million  for  each  year, 
the  subgoal  by  $1.08 
n,  and  $2.24  billion  in 
,  respectively,  while 
the  subgoal  by  $18 
ion,  and  $1.70  billion, 
these  figures,  and  they  are 
ly  in  Figure  C.2. 

jf  Special  Affordable 


rpa  ssed 
lion,  i 
U98, 
surp  issed 


c  nalysis  presents 

composition  of  the  GSEs' 
purchases  according  to 
affordability,  tenure  of  unit 

single-  or  multifamily). 
ice  on  multifamily  bousing 
Tab  es  C.2  and  C.3  show  that 
I  icreasingly  relied  on 
ng  units  to  meet  the  special 
ice  1993.  Fannie  Mae's 
represented  44 
purchases  qualifying  for  the 
com  pared  with  28.1  percent  in 
's  multifamily  purchases 
)ercent  of  all  purchases 
the  goal  in  1997,  compared  to 
19!  13.  The  trends  for  both  GSEs 
p\  faid  throughout  the  five- 


pure  lases 


Ma: 


ousing  categories — single- 
single-family  rental — both 
downv4ard  trends  for  both  GSEs.  In 
s  single-family  owner  units 


qualifying  for  the  goal  represented  45.9 
percent  of  all  qualifying  units,  and  Fannie 
Mae's  single-family  rental  units  were  10.0 
percent  of  all  qualifying  units.  Freddie  Mac's 
single-family  owner  units  qualifying  for  the 
goal  represented  54.7  percent  of  all 
qualifying  units,  and  Freddie  Mac's  single- 
family  rental  units  were  13.8  percent  of  all 
qualifying  units. 

Reliance  on  household  relative  to  area 
characteristics  to  meet  goal.  Tables  C.2  and 
C.3  also  show  the  allocation  of  units 
qualifying  for  the  goal  as  related  to  the  family 
income  and  area  median  income  criteria  in 
the  goal  definition.  Very-low-income  families 
(shown  in  the  two  leftmost  columns  in  the 
tables)  accounted  for  83.4  percent  of  Fannie 
Mae's  units  qualifying  under  the  goal  in 
1997,  compared  to  80.2  percent  in  1993.  For 
Freddie  Mac,  very-low-income  families 
accounted  for  81.0  percent  of  units  qualifying 
under  the  goal  in  1997  and  80.3  percent  in 
1993.  In  contrast,  mortgage  purchases  from 
low-income  areas  (shown  in  the  first  and 
third  columns  in  the  tables)  accounted  for 
33.7  percent  of  Fannie  Mae's  units  qualifying 
under  the  goal  in  1997,  compared  to  36.8 
percent  in  1993.  The  corresponding 
percentages  for  Freddie  Mac  were  38.3 
percent  in  1997  and  36.3  percent  in  1993. 
Thus  given  the  definition  of  special 
affordable  housing  in  terms  of  household  and 
area  income  characteristics,  both  GSEs  have 
consistently  relied  substantially  more  on 
low-income  characteristics  of  households 
than  low-income  characteristics  of  census 
tracts  to  meet  this  goal. 

c.  GSEs'  Performance  Relative  to  Market 

Section  E  in  Appendix  A  uses  HMDA  data 
with  GSE  loan-level  data  for  home  purchase 
mortgages  on  single-family  owner-occupied 
properties  in  metropolitan  areas  to  compare 
the  GSEs'  performance  in  special  affordable 
lending  to  the  performance  of  depositories 
and  other  lenders  in  the  conventional 
conforming  market.  The  main  findings  are: 
(a)  both  GSEs  lag  depositories  and  the  overall 
market  in  providing  mortgage  funds  for  very 
low-income  and  other  special  affordable 
borrowers;  emd  (b)  the  performance  of 
Freddie  Mac  was  particularly  weak  compared 
to  Faimie  Mae,  the  depositories,  and  the 
overall  market.  For  example,  between  1996 
and  1998,  special  affordable  borrowers 
accounted  for  9.8  percent  of  the  home  loans 
purchased  by  Freddie  Mac,  11.9  percent  of 
Fannie  Mae's  purchases,  16.7  percent  of 
home  loans  originated  and  retained  by 
depositories,  and  15.3  percent  of  all  home 
loans  originated  in  the  conventional 
conforming  market  (see  Table  A. 3  in 
Appendix  A).  While  Freddie  Mac  has 
improved  its  performance,  it  has  not  closed 
the  gap  between  its  performance  and  that  of 
the  overall  market.  In  1992,  special  affordable 
loans  accounted  for  6.5  percent  of  Freddie 
Mac's  purchases  and  10.4  percent  of  market 
originations,  for  a  "Freddie-Mac-to-market" 
ratio  of  0.63.  By  1998,  that  ratio  had 


increased  only  to  0.73  (11.3  percent  versus 
15.5  percent).  Thus,  there  is  room  for  Freddie 
Mac  to  improve  its  purchases  of  home  loans 
that  qualify  for  the  special  affordable  goals. 

Section  G  in  Appendix  A  discusses  the  role 
of  the  GSEs  both  in  the  overall  special 
affordable  market  and  in  the  different 
segments  (single-family  owner,  single-family 
rental,  and  multifamily  rental)  of  the  special 
affordable  market.  The  GSEs'  special 
affordable  purchases  have  accounted  for  24 
percent  of  all  special  affordable  owner  and 
rental  units  that  were  financed  in  the 
conventional  conforming  market  during 
1997.  The  GSEs'  24-percent  share  of  the 
special  affordable  market  was  approximately 
three-fifths  of  their  39-percent  share  of  the 
overall  market.  Even  in  the  owner  market, 
where  the  GSEs  account  for  50  percent  of  the 
market,  their  share  of  the  special  affordable 
market  was  only  35  percent.  This  analysis 
suggests  that  the  GSEs  are  not  leading  the 
single-family  market  in  purchasing  loans  that 
qualify  for  the  Special  Affordable  Goal.  There 
is  room  for  the  GSEs  to  improve  their 
performance  in  purchasing  affordable  loans 
at  the  lower-income  end  of  the  market. 

3.  National  Housing  Needs  of  Low-Income 
Families  in  Low-Income  Areas  and  Very-Low- 
Income  Families 

This  discussion  concentrates  on  very-low- 
income  families  with  the  greatest  needs.  It 
complements  Section  C  of  Appendix  A, 
which  presents  detailed  analyses  of  housing 
problems  and  demographic  trends  for  lower- 
income  families  which  are  relevant  to  the 
issue  addressed  in  this  part  of  Appendix  C. 

Data  from  the  1995  American  Housing 
Survey  demonstrate  that  housing  problems 
and  needs  for  affordable  housing  continue  to 
be  more  pressing  in  the  lowest-income 
categories  than  among  moderate-income 
families,  as  established  in  HUD's  analysis  for 
the  1995  Final  Rule.  Table  C.4  displays 
figures  on  several  types  of  housing 
problems — high  housing  costs  relative  to 
income,  physical  housing  defects,  and 
crowding — for  both  owners  and  renters. 
Figures  are  presented  for  households 
experiencing  multiple  (two  or  more)  of  these 
problems  cis  well  as  households  experiencing 
a  severe  degree  of  either  cost  burden  or 
physical  problems.  Housing  problems  in 
1995  were  much  more  frequent  for  the 
lowest-income  groups. ^  Incidence  of 
problems  is  shown  for  households  in  the 
income  range  covered  by  the  special 
affordable  goal,  as  well  as  for  higher  income 
households. 

BILUNG  CODE  4210-27-P 


2  Tabulations  of  the  1995  American  Housing 
Survey  by  HUD's  Office  of  Policy  Development  and 
Research.  The  results  in  the  table  categorize  renters 
reporting  housing  assistance  as  having  no  housing 
problems. 
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Table  C.4 

Incidence  of  Housing  Problems  by 
Household  Income,  1995 


1 

Household  iBCome 

as  Percent  of 

Area  Median  Income 

0-60*/. 

61-80*^ 

81-100*A 

>100% 

Renter  Households  (Thousands) 

Total 

17,428 

4.579 

3,896 

8,246 

Rent  Burden  >  50%  of  Income 

6,056 

100 

25 

5 

31-50% 

5,385 

1,299 

482 

219 

Severely  Inadequate  Housing 

587 

60 

68 

134 

Moderately  Inadequate 

1,415 

290 

197 

376 

Crowded 

1,282 

159 

99 

133 

Multiple  Problems* 

2,022 

75 

42 

34 

Priority  Problems** 

5,492 

160 

94 

139 

As  Percent  ofTotal 

Rent  Burden  >  50%  of  Income 

34.7% 

2.2% 

0.6*/« 

0.1% 

31-50% 

30.9% 

28.4% 

12.4% 

2.7% 

Severely  Inadequate  Housing 

3.4% 

1.3% 

1.7% 

1.6% 

Moderately  Inadequate 

8.1% 

6.3% 

5.1% 

4.6% 

Crowded 

7.4% 

3.5% 

2.5% 

1.6% 

Multiple  Problems* 

11.6% 

1.6% 

1.1% 

0.4% 

Priority  Problems** 

31.5% 

3.5% 

2.4% 

1.7% 

Owner  Households  (Thousands) 

Total 

19,366 

7,758 

6,492 

29,927 

Cost  Burden  >  50%  of  Income 

4,177 

437    . 

147 

152 

31-50% 

4,027 

1,473 

913 

1,639 

Severely  Inadequate  Housing 

536 

123 

101 

412 

Moderately  Inadequate 

995 

266 

205 

604 

Crowded 

299 

157 

95 

329 

Multiple  Problems* 

753 

130 

79 

106 

Priority  Problems** 

4,602 

550 

247 

559 

As  Percent  ofTotal 

Cost  Burden  >  50%  of  Income 

21.6% 

5.6% 

2.3% 

0.5% 

31-50% 

20.8% 

19.0% 

14.1% 

5.5% 

Severely  Inadequate  Housing 

2.8% 

1.6% 

1.6% 

1.4% 

Moderately  Inadequate 

5.1% 

3.4% 

3.2% 

2.0% 

Crowded 

1.5% 

2.0% 

1J% 

1.1% 

Multiple  Problems* 

3.9% 

1.7% 

1.2% 

0.4% 

Priority  Problems** 

23.8% 

7.1% 

3.8% 

1.9% 

*  Two  or  three  of  the  following:  housing  costs  >30%,  severe  or  moderate  physical  problems,  and  overcrowding. 
**  Housing  costs  >50%  of  income  or  severely  inadequate  housing  among  unassisted  households. 
Note:  Incomes  of  renter  households  are  estimated  based  on  rents,  adjusted  for  number  of  bedrooms. 
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Income  Families 
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Maiiitain  the  Sound 
of  the  GSEs 

undertaken  a  separate,  detailed 
■  this  proposed  rule, 
con$ideration  of  (a)  the 

the  GSEs  earn  on  low- 
loans  and  (b)  the 


financial  safety  and  soundness  implications 
of  the  housing  goals.  Based  on  this  economic 
analysis  and  discussions  with  the  Office  of 
Federal  Housing  Enterprise  Oversight,  HUD 
concludes  that  the  proposed  goals  raise 
minimal,  if  any,  safety  and  soundness 
concerns. 

0.  Determination  of  the  Goal 

Several  considerations,  many  of  which  are 
reviewed  in  Appendixes  A  and  B  and  in 
previous  sections  of  this  Appendix,  led  to  the 
determination  of  the  Special  Affordable 
Housing  Goal. 

1 .  Severe  Housing  Pmblems 

The  data  presented  in  Section  C.3 
demonstrate  that  housing  problems  and 
needs  for  affordable  housing  are  much  more 
pressing  in  the  lowest-income  categories  than 
among  moderate-income  families.  The  high 
incidence  of  severe  problems  among  the 
lowest-income  renters  reflects  severe 
shortages  of  units  affordable  to  those  renters. 
At  incomes  below  60  percent  of  area  median, 
34.7  percent  of  renters  and  21.6  percent  of 
owners  pay  more  than  50  percent  of  their 
income  for  housing.  In  this  same  income 
range,  65.6  percent  of  renters  and  42A 
percent  of  owners  pay  more  than  30  percent 
of  their  income  for  housing.  31.5  percent  of 
renters  and  23.8  percent  of  owners  exhibit 
"priority  problems",  meaning  housing  costs 
over  50  percent  of  income  or  severely 
inadequate  housing. 

2.  GSE  Performance  and  the  Market 

a.  GSEs'  Single-Family  Performance 

The  Special  AfTordable  Housing  Goal  is 
designed,  in  part,  to  ensure  that  the  GSEs 
maintain  a  consistent  focus  on  serving  the 
very  low-income  portion  of  the  housing 
market  where  housing  needs  are  greatest.  The 
bulk  of  the  GSEs'  low-  and  moderate-income 


mortgage  purchases  are  for  the  higher-income 
portion  of  this  category.  The  lowest-income 
borrowers  account  for  a  relatively  small 
percentage  of  each  GSE's  below-median 
income  purchases — 25.9  percent  of  Freddie 
Mac's  1998  single-family  low-mod  owner- 
occupied  mortgage  purchases  financed 
homes  for  single-family  homeowners  with 
incomes  below  60  percent  of  area  median; 
the  corresponding  share  was  25.6  percent  for 
Fannie  Mae  in  1998. 

b.  Single-Family  Market  Comparisons  in 
Metropolitan  Areas 

Section  C  compared  the  GSEs'  performance 
in  special  affordable  lending  to  the 
performance  of  depositories  and  other 
lenders  in  the  conventional  conforming 
market  for  single-family  home  loans.  The 
analysis  showed  that  both  GSEs  lag 
depositories  and  the  overall  market  in 
providing  mortgage  funds  for  very  low- 
income  and  other  special  affordable 
borrowers;  and  that  the  performance  of 
Freddie  Mac  was  particularly  weak  compared 
to  Fannie  Mae,  the  depositories,  and  the 
overall  market.  Figure  C.3  illustrates  these 
findings.  In  1998,  special  affordable 
borrowers  accoimted  for  11.3  percent  of  the 
home  loans  purchased  by  Freddie  Mac,  13.2 
percent  of  Fannie  Mae's  purchases,  17.7 
percent  of  home  loans  originated  and 
retained  by  depositories,  and  15.5  percent  of 
all  home  loans  originated  in  the  conventional 
conforming  market.  Section  C  also  notes  that 
Freddie  Mac  has  improved  its  performance 
since  1992,  but  it  has  not  made  as  much 
progress  as  Fannie  Mae  has  in  closing  the  gap 
between  its  performance  and  that  of  the 
overall  market.  Thus,  there  is  room  for  both 
GSEs,  but  particularly  Freddie  Mac,  to 
improve  its  purchases  of  home  loans  that 
qualify  for  the  special  affordable  goals. 
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c.  Overall  Market  C  )mparisons 


Section  C  compai  ed 
overall  market  with 
affordable  market, 
provided  financing 
units,  which  repres  i 
7.443,736  single-far » 
units  that  were  financed 
conforming  market 
the  special  affordah 
508.377  units  that  v^ere 
purchases  represen 
2.158.750  dwelling 
in  the  market.  Thus 
ample  room  for  the 
performemce  in  the 
market. 


the  GSEs"  role  in  the 
their  role  in  the  special 
he  GSEs'  purchases  have 
For  2.893.046  dwelling 
inted  39  percent  of  the 
ly  and  multifamily 
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luring  1997.  However,  in 
e  part  of  the  market,  the 
rere  financed  by  GSE 
ii  ed  only  24  percent  of  the 
jnits  that  were  financed 
there  appears  to  be 
SSEs  to  improve  their 
special  Affordable 


'  Housing  Goal 
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3.  Reasons  for 
Affordable 

The  reasons  the  £ 
Special  Affordable 
same  as  those  given 
Appendix  A  for  the 
Income  Goal 
not  be  repeated  h 
are  the  following: 
the  multifamily 
strength  of  the 
lower-income  fami 
and  particularly 
their  purchases  of 
income  families  an 
existence  of  several 
segments  that  wou 
efforts  by  the  GSEs; 
profits  and  financi. 
and  Freddie  Mac. ' 
shows  that  the  GSE ! 
market  in  purchasi 
the  Special 
plenty  of  opportun 
improve  their 
special  affordable 
accounted  for  only 
affordable  market  i 
substantially  below 
the  overall  market. 
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4.  Multifamily 

The  multifamily 
important  in  the 
affordable  housing 


Fannie  Mae  . 
Freddie  Mac 
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Pure  "loses — Further  Analysis 

lector  is  especially 
es  ablishment  of  the  special 
joals  for  Fannie  Mae  and 


Freddie  Mac  because  of  the  relatively  high 
percentage  of  multifamily  units  meeting  the 
special  affordable  goal  as  compared  with 
single-family.  In  1997.  57  percent  of  units 
backing  Freddie  Mac's  multifamily 
acquisitions  met  the  special  affordable  goal, 
representing  31  percent  of  units  counted 
toward  its  special  affordable  goal,  at  a  time 
when  multifamily  units  represented  only  8 
percent  of  total  annual  purchase  volume. 
Corresponding  percentages  for  Fannie  Mae 
were  as  follows:  54  percent  of  units  backing 
multifamily  acquisitions  met  the  special 
affordable  goal;  multifamily  represented  44 
percent  of  units  meeting  the  special 
affordable  goal  but  only  13  percent  of  total 
purchase  volume.^ 

Significant  new  developments  in  the 
multifamily  mortgage  market  have  occurred 
since  the  publication  of  the  current  version 
of  the  GSE  Final  Rule  in  December  1995. 
most  notably  the  increased  rate  of  debt 
securitization  via  Commercial  Mortgage 
Backed  Securities  (CMBS)  and  a  higher  level 
of  equity  securitization  by  Real  Estate 
Investment  Trusts  (REITs).  Fannie  Mae  has 
played  a  role  in  establishing  underwriting 
standards  that  have  been  widely  emulated  in 
the  growth  of  the  CMBS  market.  Freddie  Mac 
has  contributed  to  the  growth  and  stability  of 
the  CMBS  sector  by  acting  as  an  investor. 

Increased  securitization  of  debt  and  equity 
interests  in  multifamily  property  present  the 
GSEs  with  new  challenges  as  well  as  new 
opportunities.  The  GSEs  are  currently 
experiencing  a  higher  degree  of  secondary 
market  competition  than  they  did  in  1995.  At 
the  same  time,  recent  volatility  in  the  CMBS 
market  underlines  the  need  for  an  ongoing 
GSE  presence  in  the  multifamily  secondary 
market.  The  potential  for  an  increased  GSE 
presence  is  enhanced  by  virtue  of  the  fact 
that  an  increasing  proportion  of  multifamily 
mortgages  are  originated  to  secondary  market 
standards. 

Despite  the  expanded  presence  of  the  GSEs 
in  the  multifamily  mortgage  market  and  the 
rapid  growth  in  multifamily  securitization  by 
means  of  CMBS.  increased  secondary  market 
liquidity  does  not  appear  to  have  benefited 
all  segments  of  the  market  equally.  Small 
properties  with  5-50  units  appear  to  have 
been  adversely  affected  by  excessive 


borrowing  costs  as  described  in  Appendix  A. 
Another  market  segment  that  appears 
experiencing  difficulty  in  obtaining  mortgage 
credit  consists  of  multifamily  properties  with 
significant  rehabilitation  needs.  Properties 
that  are  more  than  10  years  old  are  typically 
classified  as  "C"  or  "D"  properties,  and  are 
considered  less  attractive  than  newer 
properties  by  many  lenders  and  investors 

Context.  As  discussed  above,  in  the  1995 
Final  Rule,  the  multifamily  subgoal  for  the 
1996-1999  period  was  set  at  0.8  percent  of 
the  dollar  value  of  each  GSEs'  respective 
1994  origination  volume,  or  $998  million  for 
Freddie  Mac  and  $1.29  billion  for  Fannie 
Mae.  Freddie  Mac  exceeded  the  goal  by  a 
narrow  margin  in  1996  and  more  comfortably 
in  1997-1998.  Fannie  Mae  has  exceeded  the 
goal  by  a  wide  margin  in  all  three  years. 

The  experience  of  the  past  two  years 
suggests  the  following  preliminary  findings 
regarding  the  multifamily  special  affordable 
subgoal: 

The  goal  has  contributed  toward  a 
significantly  increased  presence  by  Freddie 
Mac  in  the  multifamily  market. 

Fannie  Mae's  performance  has  surpassed 
the  goal  by  such  a  wide  margin  that  it  can 
be  reasonably  inferred  that  the  goal  has  little 
effect  on  their  behavior. 

•  The  current  goal  is  out  of  date,  as  it  is 
based  on  market  conditions  in  1993-94. 

•  The  goal  has  remained  at  a  fixed  level, 
despite  significant  growth  in  the  multifamily 
market  and  in  the  GSEs'  administrative 
capabilities  with  regard  to  multifamily. 

•  Given  that  the  GSEs  have  relatively  large 
fixed  costs  in  purchasing  multifamily  loans, 
the  minimum  cost  method  of  meeting  the 
goal  involves  purchasing  a  relatively  small 
number  of  mortgages,  each  with  a  relatively 
large  UPB.  Thus  the  goal  may  provide  the 
GSEs  with  an  additional  incentive  to 
purchase  mortgages  on  large  properties. 

HUD's  proposed  rule  establishes  the 
multifamily  subgoal  at  0.9  percent  of  the 
dollar  volume  of  combined  (single  family  and 
multifamily)  1998  mortgage  purchases  in 
calendar  year  2000.  and  1.0  percent  in  each 
of  calendar  years  2001-2003.  This  implies 
the  following  thresholds  for  the  two  GSEs: " 


2001-2003 
(in  billions) 


$3.31 
2.46 


2000 
(in  billions) 


$3.68 
2.73 


igoal  can  be  compared 
uid  Freddie  Mac's  1998 
affordable  multifamily 
of  S3.5  billion  and  $2.7 
5  A  1.0  percent  dollar- 
lubgoal  for  2001-2003 
ikely  increase  the  efforts 
multifamily  mortgage 


market,  with  particular  emphasis  upon  the 
special  affordable  segment. 

HUD  has  identified  three  alternative 
approaches  for  specifying  multifamily 
subgoals  for  the  GSEs,  as  follows: 

(1)  Option  One — Subgoal  Based  on 
Number  of  Units.  In  this  approach,  the 
multifamily  special  affordable  subgoal  would 
be  expressed  as  a  minimum  number  of  units 


meeting  the  Special  Affordable  Housing  Goal. 
A  multifamily  subgoal  for  2001-2003 
established  at  the  level  of  the  dollar-based 
subgoal  defined  above,  divided  by  $22,953, 
which  is  the  average  of  Fannie  Mae's  and 
Freddie  Mac's  ratios  of  unpaid  principal 
balance  to  number  of  units  in  multifamily 
properties  counted  toward  the  Special 
Affordable  Housing  Goal  in  1997  (as 


sis  of  GSE  loan-level  data, 
dita  are  excluded  from  the 
p  icial  affordable  proportions  of 
n  lultifamily  proportion  of 


*  HUD  has  determined  that  the  total  dollar 
volume  of  the.  GSEs'  combined  (single  and 
multifamily)  mortgage  purchases  in  1998.  measured 
in  unpaid  principal  balance  at  acquisition,  was  as 


follows:  Fannie  Mae  $367.6  billion;  Freddie  Mac 
$273.2  billion. 
5  HUD  analysis  of  GSE  loan-level  daU. 
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determined  by  HUD)  would  generate  annual 
multifamily  special  affordable  subgoals  of 
160,328  units  for  Fannie  Mae  and  118.939 
units  for  Freddie  Mac.  These  compare  with 
Fannie  Mae's  multifamily  special  affordable 
multifamily  acquisition  volumes  of  130,374 
units  in  1997  and  138,822  units  in  1998,  and 
Freddie  Mac's  perfonnance  of  56,255  units  in 
1997  and  120,776  units  in  1998.8  Such  a 
multifamily  subgoal  for  2001-2003  would 
sustain  and  likely  increase  the  efforts  of  both 
GSEs  in  the  multifamily  mortgage  market, 
with  particular  empthasis  upon  the  special 
affordable  segment.'' 

(2)  Option  Two — Subgoal  As  A  Percent  of 
GSEs'  Current  Multifamily  Mortgage 
Purchases.  Another  possible  approach  is  to 
establish  the  special  affordable  multifamily 
subgoal  as  a  minimum  percentage  of  each 
GSE's  current  total  dollar  volume  of 
multifamily  mortgage  purchases.  For 
example,  the  subgoal  level  for  2001-2003 
could  be  expressed  as  58.0  percent  of  a  GSE's 
multifamily  dollar  volume.  The  58.0  percent 
threshold  under  this  subgoal  option 
compares  with  1997  performance  of  54.2 
percent  for  Fannie  Mae  and  56.6  percent  for 
Freddie  Mac*  A  58.0  percent  multifamily 
subgoal  for  2001-2003  would  sustain  and 
likely  increase  the  efforts  of  both  GSEs  in  the 
special  affordable  segment  of  the  multifamily 
mortgage  market. ^ 

(3)  Option  Three — Subgoal  Based  on 
Number  of  Mortgages  Acquired.  Because  the 
GSEs  incur  relatively  large  fixed  costs  in 
purchasing  multifamily  mortgage  loans, 
another  alternative  to  the  Special  Affordable 
Multifamily  Housing  Subgoal  would  be  to 
establish  a  subgoal  that  would  be  based  on 
the  number  of  moi;tgages  acquired.  In  this 
approach,  the  Special  Affordable  inultifamily 
subgoal  would  be  expressed  as  a  minimum 
number  of  each  GSEs'  total  mortgage 
purchases.  If  all  the  units  in  the  property 
securing  the  mortgage  are  not  eligible  for  the 
Special  Affordable  Housing  Goal,  then 
subgoal  performance  would  be  pro-rated 
based  on  the  number  of  qualifying  units.  In 
other  words,  if  one  mortgage  secured  a  100- 
unit  property  and  50  of  the  units  qualified  for 
the  Special  Affordable  Housing  Goal,  then 
subgoal  credit  would  be  counted  as  one-half 
of  a  mortgage.'"' 


*  Source:  HUD  analysis  of  GSE  loan-level  data. 
Fannie  Mae's  1998  performance  figures  may  not 
fully  reflect  its  multifamily  special  affordable 
acquisition  capabilities  because  Fannie  Mae  did  not 
obtain  data  necessary  to  qualify  many  of  their 
multifamily  seasoned  loan  purchases  for  the  special 
affordable  goal. 

~  If  this  option  were  selected,  appropriate  subgoal 
thresholds  for  the  year  2000  transition  period  could 
be  developed. 

■  Source:  HUD  analysis  of  GSE  loan-level  data. 
1997  figures  are  used  here  because  the  share  of 
Fannie  Mae's  multifamily  acquisitions  meeting  the 
special  affordable  goal  is  unusually  low  in  1998  as 
noted  above  because  Fannie  Mae  did  not  verify 
whether  proceeds  of  seasoned  multifamily  loans  it 
acquired  were  "recycled"  into  new  lending  per 
FIffiFSSA  requirements. 

^  If  this  option  were  selected,  appropriate  subgoal 
thresholds  for  the  year  2000  transition  period  could 
be  developed. 

'°  A  similar  pro-rating  technique  is  specified  in 
HUD's  regulations  at  24  CFR,  Section  81.14(dH2l. 
for  purposes  of  calculating  credit  toward  the 


A  multifamily  subgoal  for  2001-2003 
established  at  0.035  percent  of  1997 
combined  single-family  and  multifamily 
purchase  dollar  volume  in  number  of 
mortgages  acquired  (as  determined  by  HUD) 
would  generate  aimual  subgoals  of  1,129 
multifamily  special  affordable  mortgages  for 
Fannie  Mae  and  854  for  Freddie  Mac.''  A 
0.035  percent  mortgage-based  multifamily 
subgoal  for  2001-2003  would  sustain  and 
likely  increase  the  efforts  of  both  GSEs  in  the 
multifamily  mortgage  market,  with  particular 
emphasis  upon  the  special  affordable 
segment. '2 

The  preamble  to  this  Proposed  Rule 
includes  a  more  complete  analysis  of  these 
alternatives,  with  a  request  for  public 
comments  on  the  alternatives. 

5.  Conclusion 

HUD  has  determined  that  the  proposed 
Special  Affordable  Housing  Goal  addresses 
national  housing  needs  within  the  income 
categories  specified  for  this  goal,  while 
accounting  for  the  GSEs'  past  performance  in 
purchasing  mortgages  meeting  the  needs  of 
very-low-income  families  and  low-income 
families  in  low-income  areas.  HUD  has  also 
considered  the  size  of  the  conventional 
mortgage  market  serving  very-low-income 
families  and  low-income  families  in  low- 
income  areas.  Moreover,  HUD  has  considered 
the  GSEs'  ability  to  lead  the  industry  as  well 
as  their  financial  condition.  HUD  has 
determined  that  a  Special  Affordable 
Housing  Goal  of  18  percent  in  2000,  and  20 
percent  in  2001-2003,  is  both  necessary  and 
achievable.  HUD  has  also  determined  that  a 
multifamily  special  affordable  subgoal  set  at 
0.9  percent  of  the  dollar  volume  of  combined 
(single  family  and  multifamily)  1998 
mortgage  purchases  in  2000,  and  1 .0  percent 
in  2001-2003,  or  one  of  the  alternatives 
proposed  here,  is  both  necessary  and 
achievable. 

Appendix  D — Estimating  the  Size  of  the 
Conventional  Conforming  Market  for  Each 
Housing  Goal 

A.  Introduction 

In  establishing  the  three  housing  goals,  the 
Secretary  is  required  to  assess,  among  a 
number  of  factors,  the  size  of  the 
conventional  market  for  each  goal.  This 
Appendix  explains  HUD's  methodology  for 
estimating  the  size  of  the  conventional 
market  for  each  of  the  three  housing  goals. 
Following  this  introduction,  Section  B 
describes  the  main  components  of  HUD's 
market-share  model  and  identifies  those 
parameters  that  have  a  large  effect  on  the 
relative  market  shares.  Sections  C  and  D 
discuss  two  particularly  important  market 
parameters,  the  size  of  the  multifamily 
market  and  the  share  of  the  single-family 


mortgage  market  accounted  for  by  rental 
properties.  With  this  as  background.  Section 
E  provides  a  more  systematic  presentation  of 
the  model's  equations  and  main  assumptions. 
Sections  F,  G,  and  H  report  HUD's  estimates 
for  the  Low-  and  Moderate-Income  Goal,  the 
Central  Cities,  Rural  Areas,  and  other 
Underserved  Areas  Goal,  and  the  Special 
Affordable  Housing  Goal,  respectively. 
Finally,  Section  I  examines  the  impact  of 
higher  FHA  loan  limits  on  the  conventional 
market. 

In  developing  this  rule,  HUD  has  carefully 
reviewed  existing  information  on  mortgage 
activity  in  order  to  understand  the  weakness 
of  various  data  sources  and  has  conducted 
sensitivity  analyses  to  show  the  effects  of 
alternative  parameter  assumptions.  Data  on 
the  multifamily  mortgage  market  from  HUD's 
Property  Owners  and  Managers'  Survey 
(POMS),  not  available  at  the  time  published 
the  1995  GSE  Final  Rule,  is  utilized  here. 
HUD  is  well  aware  of  uncertainties  with 
some  of  the  data  and  much  of  this  Appendix 
is  spent  discussing  the  effects  of  alternative 
assumptions  about  data  parameters  and 
presenting  the  results  of  an  extensive  set  of 
sensitivity  analyses. 

In  a  critique  of  HUD's  market  share  model, 
Blackley  and  FoUain  (1995,  1996)  concluded 
that  conceptually  HUD  had  chosen  a 
reasonable  approach  to  determining  the  size 
of  the  mortgage  market  that  qualifies  for  each 
of  the  three  housing  goals.'  Blackley  and 
Follain  correctly  note  that  the  challenge  lies 
in  getting  accurate  estimates  of  the  model's 
parameters. 

This  appendix  reviews  in  some  detail 
HUD's  efforts  to  combine  information  from 
several  mortgage  market  data  bases  to  obtain 
reasonable  values  for  the  model's  parameters. 
Numerous  sensitivity  analyses  are  performed 
in  order  to  arrive  at  a  set  of  reasonable  market 
estimates. 

The  single-family  market  analysis  in  this 
appendix  is  based  heavily  on  HMDA  data  for 
the  years  1992  to  1998.  The  HMDA  data  for 
1998  were  not  released  until  August  1999. 
which  gave  HUD  little  time  to  incorporate 
that  data  fully  into  the  analyses  reported  in 
these  Appendices;  thus,  the  discussion  below 
will  often  focus  on  the  year  1997.  with  any 
differences  from  1998  briefly  noted. 
However,  it  should  be  noted  that  the  year 
1997  represents  a  more  typical  mortgage 
market  than  the  heavy  refinancing  year  of 
1998.  Still,  important  shifts  in  mortgage 
funding  that  occurred  during  1998  will  be 
highlighted  in  order  to  offer  as  complete  and 
updated  analysis  as  possible. 

B.  Overview  of  HUD's  Market  Share 
Methodology 

1.  Definition 

The  size  of  the  market  for  each  housing 
goal  is  one  of  the  factors  that  the  Secretary 


multifamily  special  affordable  subgoal.  Speciffcally, 
the  mortgage  loan  amount  is  multiplied  by  the 
proportion  of  units  qualifying  toward  the  special 
affordable  goal. 

"  HUD  has  determined  that  the  number  of 
mortgage  loans  purchased  by  the  GSEs  in  1998  was 
as  follows:  Fannie  Mae — 3,226,786;  Freddie  Mac— 
2,439,194. 

'2  If  this  option  were  selected,  appropriate 
subgoal  thresholds  for  the  year  2000  transition 
period  could  be  developed. 


'  Dixie  M.  Blackley  and  ]ames  R.  Follain.  "A 
Critique  of  the  Methodology  Used  to  Determine 
Affordable  Housing  Goals  for  the  Government 
Sponsored  Housing  Enterprises."  unpublished 
report  prepared  for  Office  of  Policy  Development 
and  Research,  Department  of  Housing  and  Urban 
Development.  October  1995;  and  "HUD's  Market 
Share  Methodology'  and  its  Housing  Goals  for  the 
Government  Sponsored  Enterprises.  "  unpublished 
paper.  March  1996. 
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market  for  the  GSEs.3  The  low-  and 
moderate-income  market  is  defined  as  a 
percentage  of  the  conforming  market;  this 
percentage  approach  maintains  consistency 
with  the  method  for  computing  each  GSE's 
performance  imder  the  Low-  and  Moderate- 
Income  Goal  (that  is,  the  number  of  low-  and 
moderate-income  dwelling  units  financed  by 
GSE  mortgage  purchases  relative  to  the 
overall  number  of  dwelling  units  financed  by 
GSE  mortgage  purchases). 

2.  Three-Step  Procedure 

Ideally,  computing  the  low-  and  moderate- 
income  market  share  would  be 
straightforward,  consisting  of  three  steps: 
(Step  1)  Projecting  the  market  shares  of  the 
four  major  property  types  included  in 
the  conventional  conforming  mortgage 
market: 

(a)  Single-family  owmer-occupied  dwelling 
units  (SF-O  units); 

(b)  Rental  units  in  2-4  unit  properties 
where  the  owner  occupies  one  unit  (SF 
2-4  units);* 

(c)  Rental  units  in  one-to-four  unit 
investor-owned  properties  (SF  Investor 
units);  and, 


(d)  Rental  units  in  multifamily  (5  or  more 
units)  properties  (MF  units).* 
(Step  2)  Projecting  the  "goal  percentage"  for 
each  of  the  above  four  property  types  (for 
example,  the  "Low-  and  Moderate- 
Income  Goal  percentage  for  single-family 
owner-occupied  properties"  is  the 
percentage  of  those  dwelling  units 
financed  by  mortgages  in  a  particular 
year  that  are  occupied  by  households 
with  incomes  below  the  area  median). 
(Step  3)  Multiplying  the  four  percentages  in 
(2)  by  their  torresponding  market  shares 
in  (1),  and  summing  the  results  to  arrive 
at  an  estimate  of  the  overall  share  of 
dwelling  units  financed  by  mortgages 
that  are  occupied  by  low-  and  moderate- 
income  families. 
The  four  property  types  are  analyzed 
separately  because  of  their  differences  in 
low-  and  moderate-income  occupemcy. 
Rental  properties  have  substantially  higher 
percentages  of  low-  and  moderate-income 
occupjmts  than  owner-occupied  properties. 
This  can  be  seen  by  the  following  illustration 
of  Step  3's  basic  formula  for  calculating  the 
size  of  the  low-  and  moderate-income 
market:  ^ 


Property  type 


(Step  1) 

share 

of  market 

(percent) 


71.1 

2.0 

10.7 

16.2 


100.0 


(Step  2) 
low-mod 

share 
(percent) 


40.0 
90.0 
90.0 
90.0 


(Step  3) 
multiply 
(1)x(2) 
(percent) 


28.4 
1.8 
9.6 

14.6 


54.4 
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the  other  housing  goals, 


the  "goal  percentages"  in  Step  2  would  be 
changed  and  the  new  "goal  percentages" 
would  be  multiplied  by  Step  I's  property 
distribution,  which  remains  constant.  For 
example,  the  Central  Cities,  Rural  Areas,  and 


Other  Underserved  Areas  Goal  ^  would  be 
derived  as  follows  under  one  set  of 
assumptions: 


Property  Type 


(Step  1) 

share 

of  market 

(percent) 


71.1 

2.0 

10.7 

16.2 


100.0 


(Step  2) 

underserved 

area 

share 

(percent) 


25.0 
42.5 
42.5 
48.0 


(Step  3) 
multiply 
(1)  X  (2) 
(percent) 


17.8 
0.9 
4.5 
7.8 


31.0 


inits  eligible  under  the 
Are  IS  Goal  are  estimated  to 
pe  rcent  of  the  total  number  of 
financed  in  the  conforming 


3.  Data  Issues 

Unfortunately,  complete  and  consistent 
mortgage  data  are  not  readily  available  for 
carrying  out  the  above  three  steps.  A  single 
data  set  for  calculating  either  the  property 


shares  or  the  housing  goal  percentages  does 
not  exist.  However,  there  are  several  major 
data  bases  that  provide  a  wealth  of  useful 
information  on  the  mortgage  market.  HUD 
combined  information  from  the  following 


332(hJ(4),  1333(a)(2),  and  1334(b)(4]. 

"  mortgages,  greater  than 

1-unit  properties,  are  excluded 

onning  market.  There  is  some 

e  for  purchase  by  the  GSEs 

3y  the  FHA  and  guaranteed  by 


*  The  owner  of  the  SF  2-4  property  is  counted  in 
(a). 

5  Property  types  (b),  (c),  and  (d)  consist  of  rental 
units.  Property  types  (b)  and  (c)  must  sometimes  be 
combined  due  to  data  limitations;  in  this  case,  they 
are  referred  to  as  "single-family  rental  units"  (SF- 
R  units). 


•The  property  shares  and  low-mod  percentages 
reported  here  are  based  on  one  set  of  model 
assumptions:  other  sets  of  assumptions  are 
discussed  in  Section  E. 

'  This  goal  will  t>e  referred  to  as  the  "Underserved 
Areas  Goal". 
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sources:  the  Home  Mortgage  Disclosure  Act 
(HMDA)  reports,  the  American  Housing 
Survey  (AHS),  HUD's  Survey  of  Mortgage 
Lending  Activity  (SMLA),  Property  Owners 
and  Managers  Survey  (POMS)  and  the 
Census  Bureau's  Residential  Finance  Survey 
(RFS).  In  addition,  information  on  the 
mortgage  market  was  obtained  from  the 
Mortgage  Bankers  Association,  Fannie  Mae, 
Freddie  Mac  and  other  organizations. 

Property  Shares.  To  derive  the  property 
shares,  HUD  started  with  forecasts  of  single- 
family  mortgage  originations  (expressed  in 
dollars).  These  forecasts,  which  are  available 
from  the  GSEs  and  industry  groups  such  as 
the  Mortgage  Bankers  Association,  are  based 
on  HUD'S  SMLA.  The  SMLA  does  not 
provide  information  on  conforming 
mortgages,  on  owner  versus  renter  mortgages, 
or  on  the  number  of  units  financed.  Thus,  to 
estimate  the  number  of  single-family  units 
financed  in  the  conforming  conventional 
market,  HUD  had  to  project  certain  market 
parameters  based  on  its  judgment  about  the 
reliability  of  different  data  sources.  Sections 
D  and  E  report  HUD's  findings  related  to  the 
single-family  market. 

Total  market  originations  are  obtained  by 
adding  multifamily  originations  to  the  single- 
family  estimate.  Because  of  the  wide  range  of 
estimates  available,  the  size  of  the 
multifamily  mortgage  market  turned  out  to  be 
one  of  the  most  controversial  issues  raised 
during  the  1995  rule-making  process.  In 
1997,  HMDA  reported  about  $20.0  billion  in 
multifamily  originations  while  the  SMLA 
reported  more  than  double  that  amount 
($47.9  billion).  Because  most  renters  qualify 
under  the  Low-  and  Moderate-Income  Goal, 
the  chosen  market  size  for  multifamily  can 
have  a  substantial  effect  on  the  overall 
estimate  of  the  low-  and  moderate-income 
market  (as  well  as  on  the  estimate  of  the 
special  affordable  market).  Thus,  it  is 
important  to  consider  estimates  of  the  size  of 
the  multifamily  market  in  some  detail,  as 
Section  C  does.  In  addition,  given  the 
uncertainty  surrounding  estimates  of  the 
multifamily  mortgage  market,  it  is  important 
to  consider  a  range  of  market  estimates,  as 
Sections  G— H  do. 

Goal  Percentages.  To  derive  the  goal 
percentages  for  each  property  type,  HUD 
relied  heavily  on  HMDA,  AHS,  and  POMS 
data.  For  single-family  owner  originations. 
HMDA  provides  comprehensive  information 
on  borrower  incomes  and  census  tract 
locations  for  metropolitan  areas. 
Unfortunately,  it  provides  no  information  on 
the  incomes  of  renters  living  in  mortgaged 
properties  (either  single-family  or 
multifamily)  oi  on  the  rents  (and  therefore 
the  affordability)  of  rental  units  in  mortgaged 
properties.  The  AHS,  however,  does  provide 
a  wealth  of  information  on  rents  and  the 
affordability  of  the  outstanding  stock  of 
single-family  and  multifamily  rental 
properties.  An  important  issue  here  concerns 
whether  rent  data  for  the  stock  of  rental 
properties  can  serve  as  a  proxy  for  rents  on 
newly-mortgaged  rental  properties.  The 
POMS  data,  which  were  not  available  during 
the  1995  rule-making  process,  are  used  below 
to  examine  the  rents  of  newly-mortgaged 
rental  properties;  thus,  the  POMS  data 
supplements  the  AHS  data.  The  data  base 


issues  as  well  as  other  technical  issues 
related  to  the  goal  percentages  (such  as  the 
need  to  consider  a  range  of  mortgage  market 
environments)  are  discussed  in  Sections  F,  G, 
and  H,  which  present  the  market  share 
estimates  for  the  Low-  and  Moderate-Income 
Goal,  the  Underserved  Areas  Goal,  and  the 
Special  Affordable  Goal,  respectively. 

4.  Conclusions 

HUD  is  using  the  same  basic  methodology 
for  estimating  market  shares  that  it  used 
during  1995.  As  demonstrated  in  the 
remainder  of  this  Appendix,  HUD  has 
attempted  to  reduce  the  range  of  uncertainty 
around  its  market  estimates  by  carefully 
reviewing  all  known  major  mortgage  data 
sources  and  by  conducting  numerous 
sensitivity  analyses  to  show  the  effects  of 
alternative  assumptions.  Sections  C,  D,  and  E 
report  findings  related  to  the  property  share 
distributions  called  for  in  Step  1,  while 
Sections  F,  G,  and  H  report  findings  related 
to  the  goal-specific  market  parameters  called 
for  in  Step  2.  These  latter  sections  also  report 
the  overall  market  estimates  for  each  housing 
goal  calculated  in  Step  3. 

During  the  1995  rule-making  process,  HUD 
contracted  with  the  Urban  Institute  to 
comment  on  the  reasonableness  of  its  market 
share  approach  and  to  conduct  analyses 
related  to  specific  comments  received  from 
the  public  about  its  market  share 
methodology.  HUD  continues  to  rely  on 
several  findings  from  the  Urban  Institute 
reports  and  they  are  again  discussed 
throughout  this  Appendix.  Since  1995,  HUD 
has  continued  to  examine  the  reliability  of 
data  sources  about  mortgage  activity.  HUD's 
Office  of  Policy  Development  and  Research 
has  published  several  studies  concerning  the 
reliability  of  HMDA  data."  In  addition,  since 
1995,  HUD  has  gathered  additional 
information  regarding  the  mortgages  for 
multifamily  and  single-family  rental 
properties  through  the  Property  Owners  and 
Managers  Survey  (POMS).  Findings  regarding 
the  magnitude  of  multifamily  originations,  as 
well  as  the  rent  and  affordability 
characteristics  of  mortgages  backing  both 
single-family  and  multifamily  rental 
properties  have  been  made  by  combining 
data  from  POMS  with  that  from  internal 
Census  Bureau  files  from  the  1995  American 
Housing  Survey-National  Sample.  The  results 
of  these  more  recent  analyses  will  be 
presented  in  the  following  sections. 

C.  Size  of  the  Conventional  Multifamily 
Mortgage  Market 

This  section  derives  projections  of 
conventional  multifamily  mortgage 
origination  volume.^ 


"  See  Randall  M.  Scheessele,  HMDA  Coverage  of 
the  Mortgage  Market,  Housing  Finance  Working 
Paper  No.  7,  Office  of  Policy  Development  and 
Research,  Department  of  Housing  and  Urban 
Development.  July  1998;  and  1998  HMDA 
Highhghts.  Housing  Finance  Working  Paper  No. 
HF-009.  Office  of  Policy  Development  and 
Research,  Department  of  Housing  and  Urban 
Development,  October  1999. 

'  Because  they  are  not  counted  toward  the  GSE 
housing  goals  (with  the  exception  of  a  relatively 
small  risk-sharing  program).  FHA  mortgages  are 
excluded  fi^jm  this  analysis.  Other  categories  of 
mortgages,  considering  the  type  of  insurer,  servicer. 


The  multifamily  sector  is  especially 
important  in  the  establishment  of  housing 
goals  for  Fannie  Mae  and  Freddie  Mac 
because  multifamily  properties  are 
overwhelmingly  occupied  by  low-  and 
moderate-income  families.  For  example,  in 
1997,  13  percent  of  units  financed  by  Fannie 
Mae  were  multifamily,  but  90  percent  of 
those  units  met  the  Low-  and  Moderate- 
Income  Goal,  accounting  for  27  percent  of  all 
of  Fannie  Mae's  low-  and  moderate-income 
purchases  for  that  year.'"  Multifamily 
acquisitions  are  also  of  strategic  significance 
with  regard  to  the  Special  Affordable  Goal.  In 
1997,  57  percent  of  units  backing  Freddie 
Mac's  multifamily  acquisitions  met  the 
Special  Affordable  Goal,  representing  31 
percent  of  units  counted  toward  its  Special 
Affordable  Goal,  at  a  time  when  multifamily 
units  represented  only  8  percent  of  total 
annual  purchase  volume." 

This  discussion  is  organized  as  follows: 
Section  1  identifies  and  evaluates  available 
historical  data  resources.  Section  2 
undertakes  an  analysis  of  estimated 
conforming  multifamily  origination  volume 
for  1995  through  1998.  Section  3  establishes 
projections  regarding  conventional 
multifamily  origination  volume  for  the  year 
2000  and  beyond. 

1.  Conventional  multifamily  origination 
volumes.  1987-1997 

Two  of  the  principal  sources  of  evidence 
on  conventional  multifamily  origination 
volumes  are  Home  Mortgage  Disclosure  Act 
data  base  (HMDA)  and  the  HUD  Survey  of 
Mortgage  Lending  Activity  (SMLA). 

a.  Survey  of  Mortgage  Lending  Activity 
(SMLA) 

The  data  that  enter  into  SMLA  are 
compiled  by  HUD  from  source  materials 
generated  in  various  ways  from  the  different 
institutional  types  of  mortgage  lenders.  Data 
on  savings  associations  are  collected  for  HUD 
by  the  Office  of  Thrift  Supervision;  these  data 
cover  all  thrifts,  not  a  sample.  Mortgage 
company  and  life  insurance  company  data 
are  collected  through  sample  surveys 
conducted  by  the  Mortgage  Bankers 
Association  of  America  and  the  American 
Council  of  Life  Insurance,  respectively.  Data 
on  commercial  banks  and  mutual  savings 
banks  are  collected  through  sample  surveys 
conducted  by  the  American  Bankers 
Association.  The  Federal  credit  agencies  and 
State  credit  agencies  report  their  data  directly 
to  HUD.  Local  credit  agency  data  are 
collected  by  HUD  staff  from  a  publication 
that  lists  their  mortgage  financing  activities. 

b.  Home  Mortgage  Disclosure  Act  (HMDA) 

HMDA  data  are  collected  by  lending 
institutions  and  reported  to  their  respective 
regulators  as  required  by  law.  HMDA  was 


or  holder,  do  not  tend  to  have  mortgage 
characterisUcs  that  appear  to  differ  substantially 
from  the  multifamily  mortgages  that  are  purchased 
by  Fannie  Mae  and  Freddie  Mac.  There  is  thus  no 
particular  tiasis  for  excluding  them. 

'"Corresponding  percentages  for  Freddie  Mac 
were  95  percent  and  19  percent.  Missing  data  are 
excluded  from  these  calculations.  Source:  Annual 
Housing  Activity  Reports,  1997. 

' '  Corresponding  percentages  for  Fannie  Mae 
were  54  percent  and  44  percent. 
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RFS,  it  is  not  a  sample  survey;  it  is  intended 
to  include  loan-level  data  on  all  loans  made 
by  the  institutions  that  are  required  to  file 
reports. 

Table  D.l  presents  figures  for  1987  through 
1997  for  SMLA  and  HMDA.'^  The  main 
question  raised  by  this  comparison  is  why 
SMLA  and  HMDA  report  such  different 
multifamily  estimates.  Part  of  the  problem 
arises  from  double-counting  of  originations 
by  mortgage  banks  in  the  American  Bankers 
Association  (ABA)  and  Mortgage  Bankers 
Association  (MBA)  surveys  conducted  as  part 
of  SMLA.  Originations  by  mortgage  banks 
which  are  affiliated  with  commercial  banks 
may  be  counted  in  both  surveys. 

There  is  also  evidence  that  undercounting 
of  multifamily  originations  in  HMDA 
contributes  to  observed  discrepancies 


'^  The  comparison  between  SMLA  and  HMDA  is 
provided  only  through  1997  because  1998  SMLA 
data  were  not  available  as  of  the  time  of  this 
writing. 


between  HMDA  and  SMLA.  For  example, 
less  than  half  of  Fannie  Mae's  1997 
acquisition  volume  of  mortgages  originated 
in  1997  are  reported  in  HMDA.  HMDA 
reports  that  Freddie  Mac  purchased  14  loans 
from  mortgage  banks  in  1997,  yet  in  loan- 
level  data  provided  to  HUD,  Freddie  Mac 
indicates  that  purchased  453  loans  fi-om 
mortgage  bankers. ^^  Further  evidence  of  the 
poor  quality  of  the  HMDA  multifamily  data 
is  the  fact  that  it  reported  that  in  1997  a 
larger  volume  of  multifamily  loans  were  sold 
to  Freddie  Mac  than  to  Fannie  Mae,  when  in 
fact  Freddie  Mac's  purchases  were  less  than 
that  of  Fannie  Mae's,  based  on  loan-level  data 
provided  by  the  GSEs  to  HUD. 


"  Some  of  loans  in  the  GSE  data  may  have  been 
originated  prior  to  1997,  and  therefore  not  included 
in  1997  HMDA  totals.  However,  because  mortgage 
banks  ordinarily  do  not  hold  mortgages  in  portfolio, 
it  is  implausible  that  a  majority  of  Freddie  Mac's 
purchases  from  mortgage  banks  were  originated 
prior  to  1997. 
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Table  D.l 


Conventional  Multifamily  Market  Estimates 

(billions  of  dollars) 


Year 

SMLA 

HMDA 

1987 

38.3 

1988 

35.2 

1989 

30.2 

1990 

30.1 

1991 

24.6 

1992 

25.2 

10.2 

1993 

30.0 

12.8 

1994 

31.7 

14.8 

1995 

37.9 

12.8 

1996 

43.7 

16.0 

1997 

44.6 

19.5 

Table  D.2 

Comparison  of  SMLA  and  HMDA  Figures,  1997 
Conventional  Multifamily  Originations 

(millions  of  dollars) 


Type  of  Lender 


Commercial  Banks 

Savings  &  Loans;  Multifamily  Savings  Bank 
Credit  Unions 
Life  Insurance  Companies 
Pension  Funds  (incl.  State  &  Local  Gov't) 
Mortgage  Companies 
Federal  Credit  Agencies 
State  and  Local  Gov't  Credit  Agencies 

TOTAL 


SMLA 


HMDA 


$ 

24,570 

10,766 

ink        $ 

7,164 

7,009 

$ 

- 

27 

$ 

1,407 

- 

$ 

1,063 

- 

$ 

9,134 

1,746 

$ 

408 

- 

$ 

840 

$ 

- 

$ 

44,586 

19,548 

(Totals  may  not  add  due  to  rounding.) 
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an  estimated  total  multifamily  market  size  of 
$39.1  billion.  After  subtracting  $2.3  billion  in 
FHA-insured  originations,  this  yields  $36.7 
billion  as  the  estimated  size  of  the 
conforming  multifamily  mortgage  market  in 
1995,  compared  with  the  SMLA  figure  of 
$37.9  billion  and  the  HMDA  figure  of  $12.8 
billion.'^  These  results  suggest  that  SMLA 
figures  more  accurately  represent  the  overall 
size  of  the  conventional  multifamily 
mortgage  market  than  does  HMDA. 

b.  Urban  Institute  Statistical  Model 

In  1995,  Urban  Institute  researchers 
developed  a  model  to  project  multifamily 
origination  volumes  from  1992  forward, 
based  on  data  from  the  1991  Survey  of 
Residential  Finance.  '^  They  applied  a 
statistical  model  of  mortgage  terminations 
based  on  Freddie  Mac's  experience  from  the 
mid-1970s  to  around  1990.  While  mortgage 
characteristics  in  1990  are  not  wholly  similar 
to  the  characteristics  of  these  historical 
mortgages  financed  by  Freddie  Mac, 
nevertheless  the  prepayment  propensities  of 
contemporary  mortgages  may  at  least  be 
approximated  by  the  prepayment  experience 
of  these  historical  mortgages.  The  research 
methodology  took  account  of  the  influence  of 
interest  rate  fluctuations  on  prepayments  of 
the  historical  mortgages;  the  projections 
assumed  that  prepayments  are  motivated 
mainly  by  property  sales.  Forecast  total 
mortgage  origination  volume  (including 
FHA)  based  on  mortgages  existing  in  1991 
were  $40.8  billion  for  1995.  After  removing 
FHA-insured  loans  totaling  $2.3  billion,  this 
method  yields  $38.5  billion  as  the  estimated 
size  of  the  conforming  multifamily  mortgage 
market.  The  latter  figure  is  closer  to  the  $36.7 
billion  POMS  estimate  and  the  $37.9  billion 
SMLA  figure  than  to  the  $12.8  billion  HMDA 
number. 

Turning  to  1997,  the  Urban  Institute  model 
generates  a  prediction  of  $47.2  billion.  After 
removing  $3.3  billion  in  FHA-insured 
originations,  this  generates  an  estimated 
conventional  multifamily  market  figure  of 
$43.9  biUion,  indicating  that  actual  1997 
conventional  origination  volume  may  be 
closer  to  the  $44.6  billion  SMLA  figure  than 
to  the  $19.5  billion  HMDA  number  cited 
earlier. 

c.  Alternative  Approach 

The  increased  availability  of  data  on 
mortgages  originated  for  the  securitization 
market  suggests  yet  another  alternative 
method  of  deriving  a  rough  estimate  of  the 
size  of  the  conventional  multifamily  market 
as  a  further  check  on  the  accuracy  of 
estimates  derived  from  SMLA,  HMDA, 
POMS,  and  the  Urban  Institute  model.  Total 
conventional  multifamily  volume  can  be 
estimated  as  the  sum  of  (i)  conventional 
nonagency  (non-FHA,  non-GSE) 
securitization;  (ii)  commercial  bank 
originations  less  securitizations  and 
secondary  market  sales  or  current-year  and 


'*FHA  volume  for  1995  is  from  U.S.  Housing 
Market  Conditions,  1998:4,  Table  15. 

"Robert  Dunsky,  lames  R.  Follain,  and  Jan 
Ondrich,  "An  Alternative  Methodology  to  Estimate 
the  Volume  of  Multifamily  Mortgage  Originations." 
report  for  the  U.S.  Department  of  Housing  and 
Urban  Development,  October  1995. 


seeisoned  loans  in  portfolio;  and  (iii)  GSE 
acquisitions.  These  data  are  from  data 
published  annually  by  Inside  MBS  &■  ABS,  a 
trade  newsletter;  SMLA,  and  the  loan-level 
data  provided  by  the  GSEs  to  the  Department. 
Annual  commercial  bank  securitization 
volume  was  calculated  from  a  database 
published  by  Commercial  Mortgage  Alert, 
another  trade  newsletter. 

Perhaps  the  most  significant  potential 
shortcoming  of  this  approach  is  that 
nonagency  securitization  and  GSE 
acquisitions  include  seasoned  loans  that  are 
originated  in  years  prior  to  those  in  which 
they  are  securitized  or  purchased  on  the 
secondary  market.  It  is  assumed  here  that 
seasoned  loan  transaction  volume  is 
relatively  constant,  in  absolute  volimie,  from 
year  to  year,  which  implies  that  the  inclusion 
of  seasoned  loans  will  not  bias  the  results. 
For  example,  some  non-bank  loans  originated 
in  1996  will  not  be  counted  under  the 
method  proposed  here  until  they  are 
securitized,  or  purchased  by  a  GSE,  in  1997, 
but  a  similar  volume  of  1995  originations  are 
not  securitized  or  sold  on  the  secondary 
market  until  1996. '^  Hence  the  above 
technique  generates  a  useful  approximation 
to  actual  1996  origination  volume.  A  similar 
argument  applies  to  other  years. 

It  can  also  be  argued  that  the  SMLA 
commercial  bank  figure  includes  some 
originations  by  mortgage  banks  because  of 
the  double-counting  issue  discussed 
previously.  It  is  assumed  that  these  are 
removed  when  securitizations  and  secondary 
market  sales  are  subtracted.  This  problem 
aside,  the  SMLA  commercial  bank  figure 
appears  to  be  derived  using  a  new,  and 
relatively  carefully  designed  stratified 
survey,  and  therefore  may  be  considered 
fafrly  reliable  when  used  in  the  manner 
proposed  here. 

This  method  does  not  consider 
unsecuritized  acquisitions  by  thrifts,  life 
insurance  companies,  and  other  smaller 
entities  in  the  multifamily  mortgage  market. 
In  this  regard,  this  method  provides  a 
conservative  estimate  of  the  size  of  the 
conventional  multifamily  market. 

This  method  generates  the  following 
results  for  multifamily  conventional 
origination  volume  for  1995-1997: 
1995— $32.3  billion 
1996— $37.2  billion 
1997— $40.7  billion 

The  1995  and  1997  estimates  can  be 
compared  with  the  following  estimates 
discussed  previously. 


1^  Loans  originated  by  banks  in  1996  and  then 
sold  on  the  secondary  market  in  1997  would  count 
only  toward  the  1996  total.  Such  loans  would  count 
toward  the  1996  total  because  these  loans  would  be 
counted  in  1996  commercial  bank  originations  less 
sales  per  the  SMLA,  since  they  are  not  sold  in  1996. 
In  1997,  when  they  are  sold  on  the  secondary 
market,  such  loans  would  be  added  to  either  the 
GSE  acquisition  or  nonagency  securitization  totals, 
but  would  be  subtracted  from  commercial  bank 
originations  less  loan  sales  per  the  SMLA.  The  net 
effect  of  adding  such  loans  to  the  GSE/nonagency 
categories  and  subtracting  them  from  the 
commercial  bank  category  is  that  they  would  not  be 
counted  toward  the  1997  total. 
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1995  (billions)  ,   1997  (billions) 


Urban  Institute  

POMS  

SMLA  figure  

HMDA  

Alternative  Approach 


$47.2 

446 
19.5 
40.7 


The  market  estimates  based  on  securitization 
data  are  thus  somewhat  lower  that  those 
derived  from  the  POMS  and  SMLA  surveys 
and  by  the  Urban  Institute  model,  but  are 
considerably  higher  than  those  derived  from 
HMDA. 

In  discussions  with  HUD  staff,  Fannie  Mae 
has  put  the  estimated  size  of  the  1997 
conforming  multifamily  market  at 
approximately  $35-540  billion,  based  upon  a 
combination  of  various  data  sources.  This 
range  is  slightly  more  conservative  than  the 
$40.7  million  figure  derived  here  using 
securitization,  GSE,  and  ABA  data. 

Preliminary  indications  suggest  that 
multifamily  origination  volume  in  1998  is 
unusually  high.  Unfortunately,  1998  SMLA 
data  were  not  yet  available  as  of  the  time  of 
this  writing.  If  1997  SMLA  data  are  used  as 
a  proxy  for  1998  multifamily  commercial 
bank  originations,  and  added  to  nonagency 
securitization  and  GSE  acquisitions  (which 
were  available),  a  figure  of  $59.2  billion  can 
be  derived.  In  written  comments  provided  to 
HUD  in  early  1999.  in  contrast,  Fannie  Mae 
asserted  that  1998  multifamily  volume  was 
approximately  $38-43  billion.  In  a  meeting 
with  HUD  staff,  Freddie  Mac  staff  provided 
an  estimate  of  $40-50  billion.  Given  the 
uncertainty  regarding  1998  origination 
activity  as  of  the  time  of  this  writing,  an 
adjusted  figure  of  $50  billion  may  be  used  on 
an  interim  basis  until  further  data  becomes 
available. '3 

3.  Projections  for  2000  and  Beyond 

Considerations  influencing  future 
multifamily  origination  volume  include 
interest  rates,  property  values,  and 
construction  starts.  Taking  all  of  these  factors 
into  consideration,  Fannie  Mae  forecasts  of  a 
10  percent  decrease  in  1999  relative  to  1998 
followed  by  a  2  percent  increase  in  2000, 
included  in  comments  provided  to  the 
Department,  appear  reasonable.  ^° 


If  these  projections  regarding  1999  and 
year  2000  origination  volume  are  applied  to 
the  Department's  of  $50  billion  estimate  of 
1998  conventional  multifamily  origination 
volume,  a  projection  of  $46  billion  in  year 
2000  volume  can  be  derived.  Alternatively,  if 
1998  origination  volume  is  in  the  $38-43 
billion  range  indicated  by  Fannie  Mae,  year 
2000  conventional  origination  volume  is 
expected  to  lie  in  the  $35-$40  billion  range. 
On  the  other  hand,  if  1998  origination 
volume  reached  $59  billion,  the  high  end  of 
the  estimates  discussed  previously,  year  2000 
volume  could  be  as  high  as  $54  billion. 
Turning  to  the  Urban  Institute  statistical 
model  discussed  earlier,  total  multifamily 
originations  (including  FHA)  are  projected  to 
reach  $54  billion  in  2000.  After  removing 
$2.9  billion  in  anticipated  FHA-insured 
originations,  this  leaves  projected 
conventional  volume  of  $51.1  billion. 2' 

Taking  all  of  these  estimates  into 
consideration,  year  2000  multifamily 
conventional  origination  volume  is  likely  to 
lie  in  the  $40-$52  billion  range,  with  an 
expected  "baseline"  value  of  $46  billion. 

Average  Loan  Amounts.  Another  issue 
regarding  the  multifamily  mortgage  market 
concerns  average  loan  amount  per  unit.  This 
ratio  is  used  in  converting  year-2000 
estimates  of  conventional  multifamily 
lending  volume  as  measured  in  dollars  into 
a  number  of  units  financed.  For  this  purpose, 
the  ratio  of  total  UPB  to  total  units  financed, 
rather  than  UPB  on  a  "typical"  multifamily 
unit,  is  the  appropriate  measure. 

HUD  anticipates  overall  conventional 
multifamily  loan  amount  per  unit  of  $30,000 
in  the  year  2000  based  on  analysis  of  newly- 
originated  GSE  and  non-GSE  multifamily 
mortgage  loans.  GSE  figures  on  loan  amount 
per  unit  can  be  obtained  from  GSE  loan-level 
data  provided  to  HUD.  Non-GSE  loan  amount 
per  unit  figures  are  from  HUD's  analysis  of 
recently-originated  conventional  non-GSE 
multifamily  mortgages.  22  Combining  these 


i^The  Urban  Institute  model  predicts  $50  billion 
for  the  enure  1998  multifamily  market,  including 
FHA. 

20  Multifamily  interest  rates  increased  in 
September,  1998  as  part  of  a  broader  "flight  to 
quality"  precipitated  by  volatility  in  the  world 
economy.  While  CMBS  spreads  were  the  most 
strongly  affected,  agency  yield  spreads  also 
widened  during  this  period.  Further  detail  is 
provided  in  Appendix  A.  "Expectations  may  have 
begun  to  adjust  downward  even  before  the  recent 
troubles  in  the  financial  markets"  according  to  "The 
Multifamily  Outlook."  )ack  Goodman,  Urban  Land, 
November  1998.  p.  92.  The  CMBS  market,  of  which 
approximately  25  percent  is  multifamily,  is 
expected  by  Morgan  Stanley  to  fall  from 
approximately  $80  billion  in  1998  to  $50  billion  in 
1999  ("A  Cloudy  '99  for  Subprime  Lenders,  HELs, 
CMBS."  Mortgage  Backed  Securities  Letter,  January 


4. 1999,  p.  1).  Donaldson,  Lufkin  &  (enrette 
anticipates  a  decrease  from  S76  billion  to  $55 
billion  (March  Hochstein,  "Commercial  Mortgage 
Bond  Issuance  Seen  Falling, "  American  Banker, 
December  22. 1998.  p.  2).  To  the  extent  that 
multifamily  origination  volume  falls  in  late  1999 
associated  with  concerns  regarding  Y2K.  the 
contraction  in  lending  volume  from  1998  to  1999 
could  exceed  10  percent.  This  possibility  is  taken 
into  consideration  here  by  providing  a  range  of 
estimates  for  year  2000  origination  volume  as 
discussed  below. 

2'  Projected  year  2000  FHA  volume  was 
calculated  as  the  mean  of  1997  and  1998  volume 
pursuant  to  discussions  with  staff  in  HUD's 
Housing  Finance  Analysis  Division. 

"  Sample  sizes  on  conventional  non-GSE 
mulUfamily  loans  are  1,047  and  535  in  1997  and 
1998,  respectively. 


sources,  and  calculating  a  weighted  average 
based  on  relative  market  shares  yields  an 
estimated  UPB  per  unit  of  $25,167  in  1997 
and  $29,506  in  1998.  The  increase  from 
1997-1998  appears  to  be  largely  due  to  a 
significant  increase  in  appraised  value  per 
unit,  which  may  be  associated  with  the 
relatively  low  interest  rates  prevailing  in 
1998. 2^  Because  ihterest  rates  are  not 
expected  to  fall  significantly  from  1998  levels 
at  the  time  of  this  writing,  it  appears 
reasonable  to  project  that  year-2000 
conventional  multifamily  average  loan 
amount  will  continue  at  the  1998  level  of 
$30,000  under  HUD's  baseline  projection  of 
$46  billion  for  the  year  2000.  Under  the 
lower  projection  of  $40  billion,  an  average 
loan  amount  of  $29,000  is  assumed. 

D.  Single-Family  Owner  and  Rental 
Mortgage  Market  Shares 

1.  Available  Data 

As  explained  later.  HUD's  market  model 
will  also  use  projections  of  mortgage 
originations  on  single- family  (1-4  unit) 
properties.  Current  data  combine  mortgage 
originations  for  the  three  different  types  of 
single-family  properties:  owner-occupied, 
one-unit  properties  (SF-O);  2-4  unit  rental 
properties  (SF  2-4);  and  1-4  unit  rental 
properties  owned  by  investors  (SF-Investor). 
The  fact  that  the  goal  percentages  are  much 
higher  for  the  two  rental  categories  argues 
strongly  for  disaggregating  single-family 
mortgage  originations  by  property  type.  This 
section  discusses  available  data  for 
estimating  the  relative  size  of  the  single- 
family  rental  mortgage  market. 

The  RFS  and  HMDA  are  the  two  data 
sources  for  estimating  the  relative  size  of  the 
single-family  rental  market.  The  RFS.  based 
on  mortgages  originated  between  1987  and 
1991,  provides  mortgage  origination 
estimates  for  each  of  the  three  single-family 
property  types.  HMDA  divides  newly- 
originated  single-family  mortgages  into  two 
property  types:^* 

(1)  Owner-occupied  originations,  which 
include  both  SF-O  and  SF  2-4. 

(2)  Non-owner-occupied  mortgage 
originations,  which  include  SF  Investor. 

The  percentage  distributions  of  mortgages 
from  these  data  sources  are  as  follows: 


-3  Commercial  property  values  are  inversely 
related  to  interest  rates  because  a  reduction  in 
interest  rates  reduces  the  rate  at  which  income 
streams  are  discounted. 

2*  This  ignores  the  HMDA  loans  with  "non- 
applicable"  for  owner  type. 
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1997  HMOA  (percent) 


Purchase 


Refinance 


AM 


1987-91' 
RFS 


HUD'S 
1995  Rule 


SF-O  ... 
SF2-4 


SF  Investor 
Total 


90.6 

(included 

above) 

9.4 


92.6 


7.4 


91.5 


8.5 


80.4 
2.3 

17.3 


88.0 
2.0 

18.9 


100.0 


100.0 


100.0 


100.0 


too.o 


'  The  year-by-year 


distributions  from  the  RFS  were  not  too  different  from  the  average  distribution  given  in  the  text. 
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2.  Analysis  oflnvesU  \r 

Blackley  and  FolIc$n 
making,  HUD  asked 
analyze  the  differences 
HMDA  investor  shar  s; 
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Institute's  analysis  o 
in  reports  by  Dixie  B 
Follain.^8  Blackley 
reasons  why  HMDA 
upward  as  well  as  reasons 
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Market  Share 


During  the  1995  rule- 
he  Urban  Institute  to 

between  the  RFS  and 
s  and  determine  which 

The  Urban 
this  issue  is  contained 
ackley  and  James 
Follain  provide 
should  be  adjusted 
why  the  RFS 
dbwnward.  One  reason 


aid  ] 


for  adjusting  HMDA's  investor  share  upward 
is  that  the  investor  share  of  mortgage 
originations  as  reported  by  HMDA  is  much 
lower  than  the  investor  share  of  the  single- 
family  rental  stock  as  reported  by  the  AHS. 

Blackley  and  Follain  also  noted  that  the 
fact  that  investor  loans  prepay  at  a  faster  rate 
than  other  single-family  loans  suggests  that 
the  investor  share  of  single-family  mortgage 
originations  should  be  higher  not  lower  than 
the  investor  share  of  the  single-family 
housing  stock.  Blackley  and  Follain  (1995) 
conclude  that  "this  brings  into  question  the 
investor  share  based  upon  HMDA  data"  (page 
15). 

The  RFS's  investor  share  should  be 
adjusted  downward  in  part  because  the  RFS 
assigns  all  vacant  properties  to  the  rental 
group,  but  some  of  these  are  likely  intended 
for  the  owner  market,  especially  among  one- 
unit  properties.  Blackley  and  Follain's 
analysis  of  this  issue  suggests  lowering  the 
investor  share  from  17.3  percent  to  about  14- 
15  percent. 

Finally,  Blackley  and  Follain  note  that  a 
conservative  estimate  of  the  SF  investor  share 
is  advisable  because  of  the  difficulty  of 
measuring  the  magnitudes  of  the  various 
effects  that  they  analyzed.^''  In  their  1996 
paper,  they  conclude  that  12  percent  is  a 


reasonable  estimate  of  the  investor  share  of 
single-family  mortgage  originations. ^8 
Blackley  and  Follain  caution  that  uncertainty 
exists  around  this  estimate  because  of 
inadequate  data. 

3.  Single-Family  Market  in  Terms  of  Unit 
Shares 

The  market  share  estimates  for  the  housing 
goals  need  to  be  expressed  as  percentages  of 
units  rather  than  as  percentages  of  mortgages. 
Thus,  it  is  necessary  to  compare  unit-based 
distributions  of  the  single-family  mortgage 
market  under  the  alternative  estimates 
discussed  so  far.  The  mortgage-based 
distributions  given  above  in  Section  D.l  were 
adjusted  in  two  ways.  First,  the  owner- 
occupied  HMDA  data  were  disaggregated 
between  SF-O  and  SF  2—4  mortgages  based 
on  RFS  data,  which  show  that  SF  2-4 
mortgages  represent  approximately  2  percent 
of  all  single-family  mortgages.  Second,  the 
resulting  mortgage-based  distributions  were 
shifted  to  unit-based  distributions  by 
applying  the  unit-per-mortgage  assimiptions 
in  HUD's  proposed  rule.  HUD  assumed  2.25 
units  per  SF  2—4  property  and  1.35  units  per 
SF  investor  property;  both  figures  were 
derived  from  the  1991  RFS.^^ 


1997 

HMDA 

(percent) 


1987-91 

RFS 
(percent) 


HUD's 
1995  mle 
(percent) 


Blackley/ 
Follain  Alter- 
native 
(percent) 


SF-O 

SF-2-4  Owner ' 
SF  2-4  Renter  .. 

SF  Investor '   

Total  


84.8 
•1.9 
•2.4 
10.9 
100.0 


73.8 
2.1 
2.7 

21.4 
100.0 


83.0 

1.9 

2.4 

12.7 

100.0 


80.6 
1.9 
2.3 

15.2 
100.0 


SF-Rental 


13.3 


24.1 


15.1 


17.5 


'  Notice  that  the  SF 
2.25  units  per  SF  2- 1 
pants.  The  owner-ocqupant 
mate  the  owner's  income 
data  reported  by  HM1)A 

'  Estimate 


2-4  category  has  been  divided  into  its  owner  and  renter  subcomponents.  This  is  easHy  done  based  on  the  assumption  of 

mortgage.  For  each  mortgage,  one  unit  represents  the  owner  occupant  and  1 .25  additional  units  represent  renter  occu- 

It  is  included  in  the  SF-O  category  in  this  Appendix.  This  is  necessary  because  different  data  sources  are  used  to  esti- 

and  the  affordability  of  the  rental  units.  The  income  of  owners  of  2-4  properties  are  included  in  the  bon-ower  income 

.  The  AHS  and  POMS  will  be  used  to  estimate  the  affordability  of  the  rental  units. 


"The  single-family  o 
1998  HMDA  data  are  as 
percent).  Refinance  (94. 
percent).  The  higher  "All 
higher  share  of  refinanci 

"Dixie  M.  Blackley  a  id 
Critique  of  the  Methodo 
Affordable  Housing  Goa  s 
Sponsored  Housing  Ent(  rp: 
report  prepared  for  Offic  e 
and  Research.  Departme  it 
Development,  October 
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of  Policy  Development 
of  Housing  and  Urtwn 
;  and  "HUD's  Market 
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Share  Methodology  and  its  Housing  Goals  for  the 
Government  Sponsored  Enterprises,"  unpublished 
paper,  March  1996. 

2'  For  example,  they  note  that  discussions  with 
some  lenders  suggest  that  because  of  higher 
mortgage  rates  on  investor  properties,  some  HMDA- 
reported  owner-occupants  may  in  fact  be  "hidden" 
investors;  however,  it  would  be  difficult  to  quantify 
this  effect.  They  also  note  that  some  properties  may 
switch  from  owner  to  renter  properties  soon  after 
the  mortgage  is  originated.  While  such  loans  would 
be  classified  by  HMDA  as  owner-occupied  at  the 


time  of  mortgage  origination,  they  could  be 
classified  by  the  RFS  as  rental  mortgages.  Again,  it 
would  be  difficult  to  quantify  this  effect  given 
available  data. 

28  Blackley  and  Follain  (1996),  p.  20. 

=i^The  unit-per-mortgage  data  from  the  1991  RFS 
match  closely  the  GSE  purchase  data  for  1996  and 
1997.  Blackley  and  Follain  show  that  an  adjustment 
for  vacant  investor  properties  would  raise  the 
average  units  per  mortgage  to  1.4;  however,  this 
increase  is  so  small  that  it  has  little  effect  on  the 
overall  market  estimates. 
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Three  points  should  be  made  about  these 
data.  First,  notice  that  the  "SF-Rental"  row 
highlights  the  share  of  the  single-family 
mortgage  market  accounted  for  by  all  rental 
units. 

Second,  notice  that  the  rental  categories 
represent  a  larger  share  of  the  unit-based 
market  than  they  did  of  the  mortgage-based 
market  reported  earlier.  This,  of  course, 
follows  directly  from  applying  the  loan-per- 
unit  expansion  factors. 

Third,  notice  that  the  rental  share  under 
HMDA's  unit-based  distribution  is  again 
about  one-half  of  the  rental  share  under  the 
RFS's  distribution.  The  rental  share  in  HUD's 
1995  rule  is  slightly  larger  than  that  reported 
by  HMDA.  The  rental  share  in  the  "Blackley- 
FoUain"  alternative  is  slightly  above  that  in 
HUD's  1995  Rule. 

4.  Conclusions 

This  section  has  reviewed  data  and 
analyses  related  to  determining  the  rental 
share  of  the  single-family  mortgage  market. 
There  are  two  main  conclusions: 

(1)  While  there  is  uncertainty  concerning 
the  relative  size  of  this  market,  the 
projections  made  by  HUD  appear  reasonable 
and,  in  fact,  are  below  the  estimate  provided 
by  Blackley  and  Follain. 

(2)  HMDA  likely  underestimates  the  single- 
family  rental  mortgage  market.  Thus,  this 
part  of  the  HMDA  data  are  not  considered 
reliable  enough  to  use  in  computing  the 
market  shares  for  the  housing  goals.  Various 
sensitivity  analyses  of  the  market  shares  for 
single-family  rental  properties  are  conducted 
in  Sections  F,  G,  and  H.  These  analyses  will 
show  the  effects  on  the  overall  market 
estimates  of  the  different  projections  about 
the  size  of  the  single-family  rental  market. 

E.  HUD's  Market  Share  Model 

This  section  integrates  findings  from  the 
previous  two  sections  about  the  size  of  the 
multifamily  mortgage  market  and  the  relative 
distribution  of  single-family  owner  and  rental 
mortgages  into  a  single  model  of  the  mortgage 
market.  The  section  provides  the  basic 
equations  for  HUD's  market  share  model  and 
identifies  the  remaining  parameters  that  must 
be  estimated. 

The  output  of  this  section  is  a  unit-based 
distribution  for  the  four  property  types 
discussed  in  Section  B.^"  Sections  F-H  will 
apply  goal  percentages  to  this  property 
distribution  in  order  to  determine  the  size  of 
the  mortgage  market  for  each  of  the  three 
housing  goals. 

1 .  Basic  Equations  for  Determining  Units 
Financed  in  the  Mortgage  Market 

The  model  first  estimates  the  number  of 
dwelling  units  financed  by  conventional 
conforming  mortgage  originations  for  each  of 
the  four  property  types.  It  then  determines 
each  property  type's  share  of  the  total 
number  of  dwelling  units  financed. 

«•  a.  Single-Family  Units 

This  section  estimates  the  number  of 
single-family  units  that  will  be  financed  in 


the  conventional  conforming  market,  where 

single-family  units  (SF-UNITS)  are  defined 

as: 

SF-UNITS=SF  -  O+SF  2  -  4+SF  -  INVESTOR 
First,  the  dollar  volume  of  conventional 

conforming  single-family  mortgages 

(CCSFMS)  is  derived  as  follows: 

(1)  CCSFM$=CONF%*CONV%*SFORIG$ 

Where: 

CO^A'%=confo^ming  mortgage  originations 
as  a  percent  (measured  in  dollars)  of 
conventional  single-family  originations; 
estimated  to  be  87%. ^i 

CONF%=conventional  mortgage  originations 
as  a  percent  of  total  mortgage 
originations;  forecasted  to  78%  by 
industry  and  GSEs.^^ 

SFORIG$=dollar  volume  of  single-family 
one-to-four  unit  mortgages;  $1,100 
billion  is  used  here  as  a  starting 
assumption  to  reflect  market  conditions 
during  the  years  2000-2003.33 
Alternative  assumptions  will  be 
examined  later.^* 


'"The  proi)erty  distribution  reported  in  Section  A 
is  an  example  of  the  output  of  the  market  share 
model.  Thus,  this  section  completes  Step  1  of  the 
three-step  procedure  outlined  in  Section  A. 


3'  From  MBA  volume  estimates,  the  conventional 
share  of  the  1-4  family  market  was  between  86  and 
88  percent  of  the  market  from  1993  to  1998,  with 
a  one-time  low  of  81  percent  in  1994.  Calculated 
from  "1-4  Family  Mortgage  Origination  Volume" 
tables  in  Mortgage  Finance  Review,  Vol.  6,  No.  4, 
p.  7,  and  Vol.  7,  No.  1,  p.  7,  and  from  "MBA 
Mortgage  Finance  Forecast,"  September  1999,  at 
www.mbaa.org/marketkdatB/forecasts/ 
mffore0999.html. 

32  Data  provided  by  Fannie  Mae  show  that 
conforming  loans  have  been  about  78  percent  of 
total  conventional  loans  over  the  past  few  years. 

33  Single-family  mortgage  originations  of  $1,100 
billion  is  $370  billion  less  than  the  record  setting 
$1,470  biUion  in  1998  and  $266  biUion  higher  than 
the  $834  billion  in  1997.  As  discussed  later,  single- 
family  originations  could  differ  from  $1,100  billion 
during  the  2000-2003  period  that  the  goals  will  be 
in  effect.  As  recent  experience  shows,  market 
projections  often  change.  For  example,  $1,100 
billion  is  similar  to  year-2000  projections  by  the 
Mortgage  Bankers  Association  made  in  lune,  1999. 
(See  Mortgage  Finance  Review.  Vol.  7,  No.  2, 
"Mortgage  Finance  Forecasts,"  p.  2.)  However,  more 
recently,  MBA  estimates  for  year  2000  volume  have 
dropped  to  $952  billion  (see  MBA  Mortgage 
Finance  Forecast,  September  1999).  Section  F  will 
report  the  effects  on  the  market  estimates  of 
alternative  estimates  of  single-family  mortgage 
originations.  As  also  explained  later,  the  important 
concept  for  deriving  the  goal-qualifying  market 
shares  is  the  relative  importance  of  single-family 
versus  multifamily  mortgage  originations  (the  "mix 
effect")  rather  than  the  total  dollar  volume  of  single- 
family  originations  considered  in  isolation. 

3*  The  model  also  requires  an  estimated  refinance 
rate  because  purchase  and  refinance  loans  have 
different  shares  of  goals-qualifying  units.  Over  the 
past  year,  the  MBA  has  estimated  the  year  2000 
refinance  rate  to  be  20,  30,  and  38  percent  for  the 
total  market  (expressed  in  dollar  terms),  with  20 
percent  the  latest  estimate.  The  model  uses  a 
refinance  rate  of  40  percent  for  conforming 
conventional  loans,  which  is  consistent  with  the 
MBA's  30  percent  estimate,  since  refinance  rates  are 
higher  for  the  number  of  conventional  conforming 
loans  than  for  the  total  market  expressed  in  dollar 
terms.  The  40  percent  refinance  assumption 
(compared  with  the  recent,  lower  MBA  projections) 
results  in  conservative  estimates  of  goals-qualifying 
units  in  the  market,  since  the  low-mod  share  of 
refinance  units  is  lower  than  the  low-mod  share  of 
purchase  units.  Sensitivity  analyses  for  alternative 
refinance  rates  are  presented  in  Sections  F-H. 


Substituting  these  values  into  (1)  yields  an 
estimate  for  the  conventional  conforming 
market  (CCSFMS)  of  $746  billion. 

Second,  the  number  of  conventional 
conforming  single-family  mortgages 
(CCSFM#)  is  derived  as  follows: 
(2)  CCSFM#=CCSFMS/SFLOANS 

Where: 

SFLOAN$=the  average  conventional 

conforming  mortgage  amoimt  for  single- 
family  properties;  estimated  to  be 

$100,000." 
Substituting  this  value  into  (2)  yields  an 
estimate  of  7.46  million  mortgages. 

Third,  the  total  number  of  single-family 
mortgages  is  divided  among  the  three  single- 
family  property  types.  Using  the  88/2/10 
percentage  distribution  for  single-family 
mortgages  (see  Section  C),  the  following 
results  are  obtained: 
(3a)  SF  -  OM#=.88*CCSFM#=number  of 

owner-occupied,  one-unit 

mortgages=6.56  million. 
(3b)  SF-2-4M#=.02*CCSFM#=number  of 

owner-occupied,  two-to-four  unit 

mortgages=.15  million. 
(3c)  SF-INVM#=.10*CCSFM#=number  of 

one-to-four  unit  investor  mortgages=.75 

million. 
Fourth,  the  number  of  dwelling  units 
financed  for  the  three  single-family  property 
types  is  derived  as  follows: 
(4a)  SF-0=SF-OM#+SF-2-4M#=number  of 

owner-occupied  dwelling  units 

financed=6.72  million. 
(4b)  SF  2-4=1. 25  *SF-2-4M#=number  of 

rental  units  in  2-4  properties  where  a 

owner  occupies  one  of  the  units=.18 

million. 3« 
(4c)  SF-INVESTOR=1.35*  SF- 

INVM#=number  of  single-family  investor 

dwelling  units  financed=1.01  million. 
Simiming  equations  4a-4c  gives  7.91  million 
for  the  projected  number  of  newly-mortgaged 
single-family  units  (SF-U>nTS). 

b.  Multifamily  Units 
The  number  of  dwelling  units  financed  by 

conventional  conforming  multifamily 

originations  is: 

(5)  MF-UNITS=CCMFM$/MFLOAN$ 

Where: 

CCMFMS=conventional  conforming  mortgage 
originations,  which  are  assumed  to  be 
$46  billion  as  a  starting  point;  as 
discussed  in  Section  C,  alternative 
estimates  of  the  muhifamily  market  wrill 
be  included  in  the  analysis. 


35  The  average  1997  loan  amount  is  estimated  at 
$92,844  for  owner  occupied  units  using  1997 
HMDA  metro  average  loan  amounts  for  purchase 
and  refinance  loans,  and  then  weighting  by  an 
assumed  40  percent  refinance  rate.  A  small 
adjustment  is  made  to  this  figure  to  account  for  a 
small  number  of  two-to-four  and  investor  properties 
(see  Section  C  above).  This  produces  an  average 
loan  size  of  $91,544  for  1997.  which  is  then  inflated 
3  percent  a  year  for  three  years  to  arrive  at  an 
estimated  $100,000  average  loan  size  for  2000. 

3«  Based  on  the  RFS.  there  is  an  average  of  2.25 
housing  units  per  mortgage  for  2-4  properties.  1.25 
is  used  here  because  one  (i.e..  the  owner  occupant) 
of  the  2.25  units  is  allocated  to  the  SF-O  categor>'. 
The  RFS  is  also  the  source  of  the  1.35  used  in  (4c). 


12776 


MFLOAN$=average 
unit  in  multifar  lily 
properties=$30J000.3' 

Substituting  these 

projection  for  MF- 

c.  Total  Units  Finanfced 


V  dues  into  (5)  yields  a 
■I  NITS  of  1.53  million. 


The  total  number 
financed  by  the  con 


a(  dwelling  units 
'entional  conforming 


SF-0  

SF2^  

SF  INVESTOR 
MF-UNITS  


Total 


'  Owners  of  2-4  pioperties  account  for  1.6  percentage  points  of  the  71.1  percent  for  SF-0. 


Sections  C  and  D 
projections  for  the 
originations  and  the 
family  mortgages, 
appendix  will  consi 
origination  levels — ; 
and  $52  billion — an( 
the  investor  share  of 


V  )1 


Tie 


MO 


mortgages — 8  percer  t 
percent.  The  middle 
10  percent)  are  used 
and  will  be  considered 
projections  through^ 


iscussed  alternative 
ume  of  the  multifamily 

investor  share  of  single- 
analysis  in  this 

er  three  multifamily 

billion,  $46  billion, 
three  projections  about 

single-family 
10  percent,  and  12 

values  ($46  billion  and 

in  the  above  calculations 
the  "baseline" 
the  Appendix. 


cut 


''  See  Section  C  for  a  liscussion  of  average 
multifamily  loan  amour  ts. 
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loan  amount  per  housing 


mortgage  market  (TOTAL)  can  be  expressed 
in  three  useful  ways: 

(6a)  TOTAL=SF-UNITS+MF-UNITS=9.44 

million 
(6b)  T0TAL=SF-O+SF  2-1+SF- 

INVESTOR+MF-UNITS 
(6c)  T0TAL=SF-O+SF-RENfTAL+MF- 

UNITS  where  SF-RENTAL  equals  SF-2- 

4  plus  SF-INVESTOR. 


2.  Dwelling  Unit  Distributions  by  Property 
Type 

The  next  step  is  to  express  the  number  of 
dwelling  units  finemced  for  each  property 
type  as  a  percentage  of  the  total  number  of 
units  financed  by  conventional  conforming 
mortgage  originations. ^s 

The  projections  used  above  in  equations 
(l)-(6)  produce  the  following  distributions  of 
financed  units  by  property  type: 


Percent  share 


71.1 

2.0 

10.7 

16.2 


100.0 


SF-O  

SF-RENTER 
MF-UNITS  .... 


Percent  share 


'71.1 
12.7 
16.2 


100.0 


However,  HUD  recognizes  the  uncertainty  of 
projecting  origination  volume  in  markets 
such  as  multifamily;  therefore,  the  analysis  in 
Sections  G— H  will  also  consider  market 
assumptions  other  than  the  baseline 
assumptions. 

Table  D.3  reports  the  unit-based 
distributions  produced  by  HUD's  market 
share  model  for  different  combinations  of 
these  projections.  The  effects  of  the  different 
projections  can  best  be  seen  by  examining  the 
owner  category  which  varies  by  7  percentage 
points,  from  a  low  of  67.2  percent 


^*  The  share  of  the  mortgage  market  accounted  for 
by  owner  occupants  is  (SF-0)/TOTAL;  the  share  of 


(multifamily  originations  of  $52  billion 
coupled  with  an  investor  mortgage  share  of 
12  percent)  to  a  high  of  74.3  percent 
(multifamily  originations  of  $40  billion 
coupled  with  an  investor  mortgage  share  of 
8  percent).  The  owner  share  under  the 
baseline  projections  ($46  billion  and  10 
percent)  is  71.1  percent,  which  is 
approximately  the  same  as  the  owner  share 
(71.0  percent)  in  the  baseline  projection  of 
HUD's  1995  Rule. 

BILUNG  CODE  4210-27-P 


the  market  accounted  for  by  all  single-family  rental 
units  is  SF-RENTAL/TOTAL;  and  so  on. 
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Comparison  with 
Finance  Survey  is 
source  that  provide! 
distributions  simi 
Table  D.3.  Based  on 
1991,  HUD  estimated 


t 


units  in  properties 
acquired  conventioiial 

56.5  percent  were 
percent  were  single 

25.6  percent  were 
Thus,  the  RFS  preseht 
share  than  does  HU ) 
difference  is  due  ma  i 
level  of  multifamily 
single-family  originations) 
iate-1980s.  which  is 
the  RFS.*o 


the  RFS.  The  Residential 
e  only  mortgage  data 
unit-based  property 
to  those  reported  in 
RFS  data  for  1987  to 
that,  of  total  dwelling 
f  nanced  by  recently 

conforming  mortgages, 
o*mer-occupied  units,  17.9 

family  rental  units,  and 
multifamily  rental  units. ^^ 
s  a  much  lower  owner 
's  model.  This 
nly  to  the  relatively  high 
originations  (relative  to 

during  the  mid-  to 
the  period  covered  by 


3.  Sensitivity  q, 
Changes  in  Other 

The  multifamily 
markets  are  not  the 
degree  of  uncertaint  r 
magnitudes.  HUD 
the  property  distributions 
to  changes  in  severa 


)fPw{  erty  Distributions  to 
M  idel  Parameters 


a  id  single-family  rental 
1  mly  areas  where  some 
exists  about  their 
e^^amined  the  sensitivity  of 
given  in  Table  D.3 
other  model  parameters. 


"Restricting  the  RFS 
only  minor  changes  to 

"Between  1987  and 
mortgage  originations  a 
representing  7.2  percen  t 
originations.  In  1997 
originations  stood  at 
the  increase  in  single-: 
late  1980s,  the  multifai^ 
originations  had  dropp  d 


analysis  to  1991  resulted  in 
le  market  shares. 
1991.  annual  multifamily 
eraged  $32  billion, 
of  conventional  mortgage 
conventional  multifamily 
7  billion  but  because  of 
ily  originations  since  the 
ily  share  of  total 
to  4.7  percent. 


1$4D 


fa  mil 


Most  of  these  sensitivity  analyses  will  be 
reported  when  discussing  the  market 
estimates  for  each  of  the  housing  goals. 
Suffice  it  to  say  here  that  any  changes  that 
reduce  the  owner  category  such  as  reducing 
the  overall  level  of  single-family  origination 
activity  or  raising  the  per  unit  loan  amoimts 
for  single-family  mortgages  tend  to  increase 
the  market  estimates  for  each  of  the  housing 
goals.  This  occurs  because  the  goal 
percentages  for  owner  mortgages  are  lower 
than  those  for  rental  housing. 

F.  Size  of  the  Conventional  Conforming 
Mortgage  Market  Serving  Low-  and 
Moderate-Income  Families 

This  section  estimates  the  size  of  the  low- 
and  moderate-income  market  by  applying 
low-  and  moderate-income  percentages  to  the 
property  shares  given  in  Table  D.3.  This 
section  essentially  accomplishes  Steps  2  and 
3  of  the  three-step  procedure  discussed  in 
Section  B. 

Technical  issues  and  data  adjustments 
related  to  the  low-  and  moderate-income 
percentages  for  owners  and  renters  are 
discussed  in  the  first  two  subsections.  Then, 
estimates  of  the  size  of  the  low-  and 
moderate-income  market  are  presented  along 
with  several  sensitivity  analyses.  Based  on 
these  analyses,  HUD  concludes  that  50-55 
percent  is  a  reasonable  estimate  of  the 
mortgage  market's  low-  and  moderate-income 
share  for  the  years  (2000-2003)  which  the 
new  goals  will  be  in  effect. 

This  rule  proposes  that  the  Low-  and 
Moderate-Income  Goal  be  established  at  48 


percent  of  eligible  units  financed  in  calendar 
year  2000,  and  50  percent  of  eligible  units 
financed  in  each  of  calendar  years  2001- 
2003. 

1.  Low-  and  Moderate-Income  Percentage  for 
Single-Family  Owner  Mortgages 

a.  HMDA  Data 

The  most  important  determinant  of  the 
low-  and  moderate-income  share  of  the 
mortgage  market  is  the  income  distribution  of 
single-family  borrowers.  HMDA  reports 
annual  income  data  for  families  who  live  in 
metropolitan  areas  and  purchase  a  home  or 
refinance  their  existing  mortgage.'"  Table  D.4 
gives  the  percentage  of  mortgages  originated 
for  low-  emd  moderate-income  families  for 
the  years  1992-1998.  Data  for  home  purchase 
and  refinance  loans  are  presented  separately; 
the  discussion  will  focus  on  home  purchase 
loans  because  they  typically  account  for  the 
majority  of  all  single-family  owner 
mortgages.  For  each  yeau",  a  low-  and 
moderate-income  percentage  is  also  reported 
for  the  conforming  market  without  loans 
originated  by  lenders  that  primarily  originate 
manufactured  home  loans  (discussed  below). 


*'  As  noted  earlier,  HMDA  data  are  expressed  in 
terms  of  number  of  loans  rather  than  number  of 
units.  In  addition,  HMDA  data  do  not  distinguish 
between  owner-occupied  one-unit  properties  and 
owner-occupied  2-4  properties.  This  is  not  a 
particular  problem  for  this  section's  analysis  of 
owner  incomes. 
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Table  D.4 


Single-Family  Owner-Occupied  Mortgage  Market 
by  Borrower  Income 


Home  Purchase 

Refmance 

Conforming 

Market  W/0 

Conforming 

Market  W/O 

Market 

Mfg 

loans 

Market 

Mfg 

loans 

Very-Low-Income  Share 

1992 

8.7  % 

7.6  % 

4.5  % 

4.2  % 

1993 

10.8 

9.6 

5.8 

5.6 

1994 

11.9 

10.7 

11.0 

\02 

1995 

12.0 

10.5 

12.3 

11.2 

1996 

12.7 

10.8 

13.0 

122 

1997 

13.0 

11.0 

14.5 

13.9 

1998 

13.3 

11.4 

11.3 

11.1 

Low-  and-Moderate  Income  Share 

34.4  % 

33.0  % 

25.2  % 

1992 

24.8  % 

1993 

38.9 

37.4 

29.3 

29.1 

1994 

41.8 

40.3 

39.9 

38.9 

1995 

41.4 

39.2 

41.1 

39.6 

1996 

42.2 

39.4 

42.7 

41.6 

1997 

42.5 

39.6 

45.0 

44.1 

1998 

43.0 

40.4 

39.7 

•          1              n 1..J 1.^ 

t...  i_. 

39.4 

that  primarily  originate  manufactured  housing  loans  and  loans  less  than  $15,000. 
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Table  D.4  also  re 
low-income  families 
incomes  less  than  6( 
income).  As  discussi  id 
low-income  families 
component  of  the  s 
market. 

Two  trends  in  the 
mentioned — one  re! 
funding  of  low-and 
families  since  the  1 
the  other  related  to 
income  distribution; 
purchase  mortgages. 

Low-Mod  Market 
discussed  in  the  199^ 
borrowers  with  less 
increased  significan 
1994.  Mortgages  to  1 
increased  from  34.4 
purchase  market  in 
that  market  in  1994. 
(1995-98),  the  low- 
purchase  market  rerrtai 
averaging  about  42 
percent  if  manufac 
from  the  market  totak 
market  accounted  fo 
borrowers  followed 
increasing  from  8.7 
percent  in  1994  and 
level  through  1998 
Appendix  A,  this 
lending  has  been 
including:  a  favorabl ; 
"by  historically  low 
into  the  housing 
groups  including  no 
(e.g.,  singles),  i 
families  seeking 
time;  and,  affordable 
outreach  efforts  on 
industry.  Essentially 
market  is  much 
be  when  HUD  wrote 
time,  there  had  been 
1994)  of  increasing 
lower-income 
years  of  data  for  1 
the  underlying  strength 
lending  patterns  cou 
changes  in  the 
has  been  six  years  ( 1 
affordable  lending  s 
changed  in 
mortgage  market  of 

Refinance  Mortgi 
determining  the  size 
moderate-income 
mod  borrowers  will 
of  refinance  mortgages 
purchase  mortgages 
Table  D.4,  the  incomi  i 
borrowers  refinanci 
depend  on  the  overa 
the  market.  During 
1992  and  1993 
much  higher  income: 
purchasing  homes, 
low-and  moderate- 
accounted  for  29.3 
mortgages,  compared 
purchase  borrowers, 
of  high  refinance 
income  borrowers  ac 
of  refinance  loans 


;s  similar  data  for  very- 
(that  is,  families  with 
percent  of  area  median 

in  Section  H,  very- 
are  the  major 
pbcial  affordable  mortgage 


income  data  should  be 

to  the  market's 
I  loderate-income 

Rule  was  written  and 
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for  refinance  and  home 
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Rule,  the  percentage  of 
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between  1992  and 
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1992  to  41.8  percent  of 
Dver  the  next  four  years 

share  of  the  home 
ined  at  a  high  level, 
percent,  or  almost  40 
loans  are  excluded 
The  share  of  the 
by  very-low-income 
similar  trend, 
dercent  in  1992  to  11.9 
hen  remaining  at  a  high 
discussed  in 
in  low-income 

to  several  factors, 
economy  accompanied 
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home  purchase  loans.  But  during  the  years 
(1995-97)  characterized  by  lower  levels  of 
refinancing  activity,  the  low-mod  share  for 
refinance  mortgages  was  about  the  same  as 
that  for  home  purchase  mortgages.  In  1997, 
the  low-mod  share  of  refinance  mortgages 
(45.0)  was  even  higher  than  the  low-mod 
share  of  home  loans  (42.5  percent). 

The  projection  model  assumes  that 
refinancing  will  be  40  percent  of  the  single- 
family  mortgage  market.  However  given  the 
volatility  of  refinance  rates  from  year  to  year, 
it  is  important  to  conduct  sensitivity  tests 
using  different  refinance  rates. 

b.  Manufactured  Housing  Loans 

The  mortgage  market  definition  in  this 
appendix  includes  manufactured  housing 
loans,  which  have  become  an  important 
source  of  affordable  housing  and  which  the 
GSEs  have  started  to  purchase.  Because  the 
market  estimates  in  HUD's  1995  Rule  were 
adjusted  to  exclude  manufactured  housing 
loans,  several  tables  in  this  appendix  will 
show  how  the  goals-qualifying  shares  of  the 
single-family-owner  market  change 
depending  on  the  treatment  of  manufactured 
housing  loans.  As  explained  later,  the  effect 
of  manufactiu-ed  housing  on  HUD's 
metropolitan  area  market  estimate  for  each  of 
the  three  housing  goals  is  a  modest  one 
percentage  point. 

As  discussed  in  Appendix  A,  the 
manufactured  housing  market  has  been 
increasing  rapidly  over  the  past  few  years,  as 
sales  volume  has  increased  from  $4.7  billion 
in  1991  to  $16.3  billion  in  1998.  The 
affordability  of  manufactured  homes  for 
lower-income  families  is  demonstrated  by 
their  average  price  of  $41,000  in  1997,  a 
ft^ction  of  the  $176,000  for  new  homes  and 
$154,000  for  existing  homes.  Many 
households  live  in  manufactured  housing 
because  they  simply  cannot  afford  site-built 
homes,  for  which  the  construction  costs  per 
square  foot  are  much  higher. 

Data  on  the  incomes  of  purchasers  of 
manufactured  homes  is  not  readily  available, 
but  HMD  A  data  on  home  loans  made  by  21 
lenders  that  primarily  originate 
manufactured  home  loans,  discussed  below, 
indicate  that:  *^ 

(i)  A  very  high  percentage  of  these  loans — 
76  percent  in  1998 — would  qualify  for  the 
Low-  and  Moderate-Income  Goal, 

(ii)  A  substantial  percentage  of  these 
loans — 42  percent  in  1998 — would  qualify  for 
the  Special  Affordable  Goal,  and 

(iii)  Almost  half  of  these  loans — 47  percent 
in  1998 — would  qualify  for  the  Underserved 
Areas  Goal. 

Thus  an  enhanced  presence  in  this  market 
by  the  GSEs  would  benefit  many  lower- 
income  families.  It  would  also  contribute  to 
their  presence  in  underserved  rural  areas, 
especially  in  the  South. 

To  date  the  GSEs  have  played  a  minimal 
role  in  the  manufactured  home  loan  market, 
but  both  enterprises  have  expressed  an 


■*-  Since  most  HMDA  data  are  for  loans  in 
metropolitan  areas  and  a  substantial  share  of 
manufactured  homes  are  located  outside 
metropolitan  areas,  HMDA  data  may  not  accurately 
state  the  goals-qualifying  shares  for  loans  on 
manufactured  homes  in  all  areas. 


interest  in  expanding  their  roles. *3  Except  in 
structured  transactions,  the  GSEs  do  not 
purchase  manufactured  housing  loans  under 
their  seller/servicer  guidelines  unless  they 
are  real  estate  loans.  That  is,  such  homes 
must  have  a  permanent  foimdation  and  the 
site  must  be  either  purchased  as  part  of  the 
transaction  or  already  owned  by  the 
borrower.  Industry  trends  toward  more 
homes  on  private  lots  and  on  concrete 
foundations  suggest  that  the  percentage  of 
manufactured  homes  that  would  qualify  as 
real  estate  loans  luider  GSE  guidelines  has 
grown  in  the  past  few  years.  There  has  also 
been  a  major  shift  from  single-section  homes 
to  multisection  homes,  which  contain  two  or 
three  units  which  are  joined  together  on  site. 
Although  manufactured  home  loans  cannot 
be  identified  in  the  HMDA  data,  HUD  staff 
have  identified  21  lenders  that  primarily 
originate  manufactured  home  loans  and 
likely  account  for  most  of  these  loans  in  the 
HMDA  data  for  metropolitan  areas.  In  Table 
D.4,  the  data  presented  under  "Conforming 
Market  Without  Manufactured  Home  Loans" 
excludes  loans  originated  by  manufactured 
housing  lenders,  as  well  as  loans  less  than 
$15,000.  The  lenders  include  companies 
such  as  Green  Tree  Financial;  Vanderbilt 
Mortgage;  Deutsche  Financial  Capital; 
Oakwood  Acceptemce  Corporation;  Allied 
Acceptance  Corporation:  Belgravia  Financial 
Services;  Ford  Consumer  Finance  Company; 
and  the  CIT  Group.** 

c.  American  Housing  Survey  Data 

The  American  Housing  Survey  also  reports 
borrower  income  data  similar  to  that  reported 
in  Table  D.3.*^  The  low-  and  moderate- 
income  market  shares  from  the  AHS  are  as 
follows: 
1985—27.0% 
1987—32.0% 
1989—34.0% 
1991—36.0% 
1993—33.0%  (38.7%  home  purchase  and 

28.6%  refinance) 
1995—40.0%  (38.5%  home  purchase  and 

43.2%  refinance) 

According  to  the  AHS,  38.5  percent  of 
those  families  surveyed  during  1995  who  had 
recently  purchased  their  homes,  and  who 
obtained  conventional  mortgages  below  the 


*^  Freddie  Mac,  the  Manufactured  Housing 
Institute  and  the  Low  Income  Housing  Fund  have 
formed  an  alliance  to  utilize  manufactured  housing 
along  with  permanent  financing  and  secondary 
market  involvement  to  bring  affordable,  attractive 
housing  to  underserved,  low-  and  moderate-income 
urban  neighborhoods.  Origination  News.  (December 
1998),  p.  18. 

**  Randall  M.  Scheessele  had  developed  a  list  of 
nine  manufactured  home  lenders  that  has  been  used 
by  several  researchers  in  analyses  of  HMDA  data 
prior  to  1997.  Scheessele  recently  developed  the 
expanded  list  of  21  manufactured  home  loan 
lenders  in  his  analysis  of  1998  HMDA  data.  (See 
Randall  M.  Scheessele,  1998  HMDA  Highlights,  op. 
cit.)  In  these  appendices,  the  number  of 
manufactured  home  loans  deducted  from  the 
market  totals  for  the  years  1993  to  1997  are  the 
same  as  reported  by  Scheessele  (1999)  in  his  Table 
D.2b. 

'^  See  Appendix  D  of  the  1995  Rule  for  a  detailed 
discussion  of  the  AHS  data  and  improvements  that 
have  been  made  to  the  survey  to  better  measure 
borrower  incomes  and  rent  affordability. 
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conforaiing  loan  limit,  had  incomes  below 
the  area  median;  this  compares  with  39.3 
percent  based  on  1995  HMD  A  data  that 
excludes  manufactured  homes  (as  the  AHS 
data  do). 

A  longer-term  perspective  of  the  mortgage 
market  can  be  gained  by  examining  income 
data  from  the  last  six  American  Housing 
Surveys.  During  the  earlier  period  between 
1987  and  1991,  the  low-  and  moderate- 
income  share  increased  from  27  percent  to  36 
percent,  and  averaged  32.3  percent.  After 
remaining  at  a  relatively  low  percentage  (33.0 
percent)  during  the  heavy  refinance  year  of 
1993,  the  low-  and  moderate-income  share 
rebounded  to  40.0  percent  in  1995.  As  noted 
earlier,  this  is  about  the  same  market  share 
reported  by  HMD  A  data  for  1995. 

Since  HMDA  data  cover  over  80  percent  of 
the  single-family-owner  mortgage  market, 
and  the  American  Housing  Survey  represents 
only  a  very  small  sample  of  this  market,  the 
HMDA  data  will  be  the  major  source  of 
information  on  the  characteristics  of  single- 
family  property  owners  receiving  mortgage 
financing.  As  discussed  next,  the  American 
Housing  Survey  and  the  Property  Owners 
and  Managers  Survey  will  be  relied  on  for 
information  about  the  rents  and  affordability 
of  single-family  and  multifamily  rental 
properties. 


2.  Low-  and  Moderate-Income  Percentage  for 
Renter  Mortgages 

The  1995  Rule  relied  on  the  American 
Housing  Survey  for  a  measure  of  the  rent 
affordability  of  the  single-family  rental  stock 
and  the  multifamily  rental  stock.  As 
explained  below,  the  AHS  provides  rent 
information  for  the  stock  of  rental  properties 
rather  than  for  the  flow  of  mortgages 
financing  that  stock.  This  section  discusses  a 
new  survey,  the  Property  Owners  and 
Managers  Survey  (POMS),  that  provides 
information  on  the  flow  of  mortgages 
financing  rental  properties.  As  discussed 
below,  the  AHS  and  POMS  data  provide  very 
similar  estimates  of  the  low-  and  moderate- 
income  share  of  the  rental  market. 

a.  American  Housing  Survey  Data 

The  American  Housing  Survey  does  not 
include  data  on  mortgages  for  rental 
properties;  rather,  it  includes  data  on  the 
characteristics  of  the  existing  rental  housing 
stock  and  recently  completed  rental 
properties.  Current  data  on  the  income  of 
prospective  or  actual  tenants  has  also  not 
been  readily  available  for  rental  properties. 
Where  such  income  information  is  not 
available,  FHEFSSA  provides  that  the  rent  of 
a  unit  can  be  used  to  determine  the 
affordability  of  that  unit  and  whether  it 
qualifies  for  the  Low-  and  Moderate-Income 
Goal.  A  unit  qualifies  for  the  Low-  and 
Moderate-Income  Goal  if  the  rent  does  not 


exceed  30  percent  of  the  local  area  median 
income  (with  appropriate  adjustments  for 
family  size  as  measured  by  the  number  of 
bedrooms).  Thus,  the  GSEs'  performance 
under  the  housing  goals  is  measured  in  terms 
of  the  affordability  of  the  rental  dwelling 
units  that  are  financed  by  mortgages  that  the 
GSEs  purchase;  the  income  of  the  occupants 
of  these  rental  units  is  not  considered  in  the 
calculation  of  goal  performance.  For  this 
reason,  it  is  appropriate  to  base  estimates  of 
market  size  on  rent  affordability  data  rather 
than  on  renter  income  data. 

A  rental  imit  is  considered  to  be 
"affordable"  to  low-  and  moderate-income 
families,  and  thus  qualifies  for  the  Low-  and 
Moderate-Income  Goal,  if  that  unit's  rent  is 
equal  to  or  less  than  30  percent  of  area 
median  income.  Table  D.5  presents  AHS  data 
on  the  affordability  of  the  rental  housing 
stock  for  the  survey  years  between  1985  and 
1995.  The  21995  AHS  shows  that  for  1-4  unit 
unsubsidized  single-family  rental  properties, 
97  percent  of  all  units  and  of  units 
constructed  in  the  preceding  three  years  had 
gross  rent  (contract  rent  plus  the  cost  of  all 
utilities)  less  than  or  equal  to  30  percent  of 
area  median  income.  For  multifamily 
unsubsidized  rental  properties,  the 
corresponding  figure  was  95  percent.  The 
AHS  data  for  1989,  1991  and  1993  are  similar 
to  the  1995  data. 
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TabkD.5 

Rental  Market  By  Affbrdability 

ofDweMiogUflH:  Amerkan 

Housing  Survey,  1985-1995 

Recently 

Stock 

Units  Affordable  at  100%  of 

Constructed 

4  Years 

Existing 

Area  Median  Income 

Stock(a) 

or  Older 

Stock 

1 -4  Properties 

1985 

75% 

94% 

93% 

1987 

80% 

93% 

92% 

1989 

90% 

97% 

97% 

1991 

92% 

97% 

97% 

1993 

92% 

98% 

98% 

1995 

89% 

97% 

97% 

Mukifamily  (5+)  Properties 

1985 

88% 

94% 

93% 

— 

1987 

86% 

93% 

92% 

1989 

88% 

96% 

95% 

1991 

88% 

97% 

96% 

1993 

88% 

96% 

96% 

1995 

89% 

95% 

95% 

Units  Affordable  at  60%  of 

Area  Median  Income 

1-4  Properties 

1985 

8% 

56% 

54% 

1987 

17% 

54% 

52% 

1989 

24% 

60% 

59% 

1991 

26% 

64% 

63% 

1993 

37% 

61% 

61% 

1995 

30% 

58% 

57% 

Mukifamily  (5+)  Properties 

• 

1985 

14% 

44% 

41% 

1987 

18% 

43% 

40% 

1989 

13% 

51% 

47% 

1991 

18% 

54% 

51% 

1993 

12% 

53% 

51% 

1995 

20% 

50% 

49% 

Source:  American  Housing  Surveys,  1985,  1987, 

1989,  1991,  1993,  1995. 

a.  Constructed  in  last  3  years. 
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b.  Property  Owners  and  Managers  Survey 
(POMS) 

During  the  1995  rule-making,  concern  was 
expressed  about  using  data  on  rents  from  the 
outstanding  rental  stock  to  proxy  rents  for 
newly  mortgaged  rental  units.''^  At  that  time, 
HUD  conducted  an  analysis  of  this  issue 
using  the  Residential  Finance  Survey  and 
concluded  that  the  existing  stock  was  an 
adequate  proxy  for  the  mortgage  flow  when 
rent  affordability  is  defined  in  terms  of  less 
than  30  percent  of  area  median  income, 
which  is  the  affordability  definition  for  the 
Low-  and  Moderate-Income  Goal.  More 
specifically,  that  analysis  suggested  that  85 
percent  of  single-family  rental  units  and  90 
percent  of  multifamily  units  are  reasonable 
estimates  for  projecting  the  percentage  of 
financed  units  affordable  at  the  low-  and 
moderate-income  level.*^  HUD  has 
investigated  this  issue  further  using  the 
POMS. 

POMS  Methodology.  The  affordability  of 
multifamily  and  single-family  rental  housing 
backing  mortgages  originated  in  1993-1995 
was  calculated  using  internal  Census  Bureau 
files  from  the  American  Housing  Survey- 
National  Sample  (AHS)  from  1995  and  the 
Property  Owners  and  Managers  Survey  from 
1995-1996.  The  POMS  survey  was 
conducted  on  the  same  units  included  in  the 
AHS  survey,  and  provides  supplemental 
information  such  as  the  origination  year  of 
the  mortgage  loan,  if  any,  recorded  against 
the  property  included  in  the  AHS  survey. 
Monthly  housing  cost  data  (including  rent 
and  utilities),  number  of  bedrooms,  and 


metropolitan  area  (MSA)  location  data  were 
obtained  from  the  AHS  file. 

In  cases  where  units  in  the  AHS  were  not 
occupied,  the  AHS  typically  provides  rents, 
either  by  obtaining  this  information  from 
property  owners  or  through  the  use  of 
imputation  techniques.  Estimated  monthly 
housing  costs  on  vacant  units  were  therefore 
calculated  as  the  sum  of  AHS  rent  and  utility 
costs  estimated  using  utility  allowances 
published  by  HUD  as  part  of  its  regulation  of 
the  GSEs.  Observations  where  neither 
monthly  housing  cost  nor  monthly  rent  was 
available  were  omitted,  as  were  observations 
where  MSA  could  not  be  determined.  Units 
with  no  cash  rent  and  subsidized  housing 
units  were  also  omitted.  Because  of  the 
shortage  of  observations  with  1995 
originations,  POMS  data  on  year  of  mortgage 
origination  were  utilized  to  restrict  the 
sample  to  properties  mortgaged  during  1993- 
1995.  POMS  weights  were  then  applied  to 
estimate  population  statistics.  Affordability 
calculations  were  made  using  1993-95  area 
median  incomes  calculated  by  HUD. 

POMS  Results.  The  rent  affordability 
estimates  from  POMS  of  the  affordability  of 
newly-mortgaged  rental  properties  are  quite 
consistent  willi  the  AHS  data  reported  in 
Table  D.5  on  the  affordability  of  the  rental 
stock.  Ninety-six  (96)  percent  of  single-family 
rental  properties  with  new  mortgages 
between  1993  and  1995  were  affordable  to 
low-  and  moderate-income  femilies,  and  56 
percent  were  affordable  to  very-low-income 
families.  The  corresponding  percentages  for 
newly-mortgaged  multifamily  properties  are 
96  percent  and  51  percent,  respectively. 
Thus,  these  percentages  for  newly-mortgaged 


properties  from  the  POMS  are  similar  to 
those  from  the  AHS  for  the  rental  stock.  As 
discussed  in  the  next  section,  the  baseline 
projection  from  HUD's  market  share  model 
assumes  that  90  percent  of  newly-mortgaged, 
single-family  rental  and  multifamily  units  are 
affordable  to  low-  and  moderate-income 
families. 

3.  Size  of  the  Low-  and  Moderate-Income 
Mortgage  Market 

This  section  provides  estimates  of  the  size 
of  the  low-  and  moderate-income  mortgage 
market.  Subsection  3.a  provides  some 
necessary  background  by  comparing  HUD's 
estimate  made  during  the  1995  rule-making 
process  with  actual  experience  between  1995 
and  1998.  Subsection  3.b  presents  new 
estimates  of  the  low-mod  market  while 
Subsection  3.c  reports  the  sensitivity  of  the 
new  estimates  to  changes  in  assumptions 
about  economic  and  mortgage  market 
conditions. 

a.  Comparison  of  Market  Estimates  with 
Actual  Performance 

The  market  share  estimates  that  HUD  made 
during  1995  can  now  be  compared  with 
actual  market  shares  for  1995  to  1997. 
Projections  for  1998  will  be  discussed  in  the 
next  section.  This  discussion  of  the  accuracy 
of  HUD's  past  market  estimates  considers  all 
three  housing  goals,  since  the  explanations 
for  the  differences  between  the  estimated  and 
actual  market  shares  are  common  across  the 
three  goals.  HUD  estimated  the  market  for 
each  housing  goal  for  1995-97.  and  obtained 
the  following  results:*^ 


1995 
1996 
1997 


Low-Mod 
(percent) 


56.8 
57.2 
57.8 


Special 
affordat}le 
(percent) 


28.4 
28.5 
29.0 


Underserved 

areas' 

(percent) 


32.9 
32.7 
33.7 


"The  underserved  area  market  shares  presented  here  are  based  on  data  for  metropolitan  areas;  as  discussed  In  the  next  sectkm,  accounting 
for  non-metropolitan  areas  would  likely  raise  the  overall  market  share  for  this  goal  by  as  much  as  a  percentage  point. 


HUD  market  estimates  in  1995  were  48-52 
percent  for  the  Low-  and  Moderate-Income 
Goal,  20-23  percent  for  the  Special 
Affordable  Goal,  and  25-28  percent  for  the 
Underserved  Areas  Goal.  Thus,  even  the 
upper  bound  figures  for  the  market  share 
ranges  in  the  1995  Rule  proved  to  be  low-  for 
the  low-mod  estimate,  52  percent  versus  57- 
58  percent;  for  the  special  affordable 
estimate.  23  versus  28-29  percent,  and  for 


**  Some  even  argued  that  data  based  on  the 
recently  completed  stock  would  be  a  better  proxy 
for  mortgage  flows.  In  the  case  of  the  Low-  and 
Moderate-Income  Goal,  there  is  not  a  large 
difference  between  the  affordability  percentages  for 
the  recently  constructed  stock  and  those  for  the 
outstanding  stock  of  rental  properties.  But  this  is 
not  the  case  when  affordability  is  defined  at  the 
very-low-income  level.  As  shown  in  Table  D.5,  the 
recently  completed  stock  houses  substantially  fewer 
very-low-income  renters  than  does  the  existing 
stock  Because  this  issue  is  important  for  the 
Special  Affordable  Goal,  it  will  be  further  analyzed 
in  Section  H  when  that  goal  is  considered. 

*'  In  1997,  75.6  percent  of  GSE  purchases  of 
single-family  investor  rental  units  and  over  90 


the  underserved  areas  estimate.  28  percent 
versus  33  percent. 

There  are  several  factors  explaining  HUD's 
underestimate  of  the  goals-qualifying  market 
shares.  The  1995-97  mortgage  markets 
originated  more  affordable  single-family 
mortgages  than  anticipated,  mainly  due  to 
historically  low  interest  rates  and  strong 
economic  expansion.  In  1997,  for  instance, 
almost  44  percent  of  all  (home  purchase  and 


percent  of  their  purchases  of  multifamily  units 
qualified  luider  the  Low-  and  Moderate-Income 
Goal. 

**The  following  goals-qualifying  shares  for  1995- 
97  are,  of  course,  estimates  themselves;  even  though 
information  is  available  from  HMDA  and  other  data 
sources  for  most  of  the  important  model  parameters, 
there  are  some  areas  where  information  is  limited, 
which  leads  to  a  range  of  estimates  rather  than 
precise  point  estimates.  For  example,  HUD  had  two 
sets  of  average  per-unit  loan  amounts  for 
multifamily  properties.  HUD's  "higher  '  estimates 
($24,698  in  1995,  $25,268  in  1996,  and  $27,279  in 
1997)  are  used  in  the  text.  HUD's  "lower"  estimates 
($22,310  in  1995,  $24,047  in  1996.  and  $25,167  in 
1997}  provided  slightly  higher  market  shares.  For 


refinance)  single-family-owner  mortgages 
qualified  for  the  Low-  and  Moderate-Income 
Goal,  16  percent  qualified  for  the  Special 
Affordable  Goal,  and  28  percent  qualified  for 
the  Underserved  Areas  Goal.««  HUD's  1995 
estimates  anticipated  smaller  shares  of  new 


example,  the  1997  figures  under  the  "lower" 
estimates  of  per-unit  multifamily  loan  amounts 
were  as  follows:  Low-  and  Moderate-Income  Goal 
(58.4  percent);  Special  Affordable  Goal  (29.5 
percent;  and  Underserved  Areas  Goal  (33.9 
percent).  The  "lower"  per-unit  loan  amounts  result 
in  a  larger  number  of  multifamily  units  in  HUD's 
model,  which  leads  to  higher  percentages  of  goals- 
qualifying  loans  in  the  overall  market. 

*9The  1995-97  goals-qualifying  percentages  for 
single-family  mortgages  are  based  on  HMDA  daU 
for  all  (both  home  purchase  and  refinance) 
mortgages.  Thus,  the  implicit  refinance  rate  is  that 
reported  by  H.MDA  for  conventional  conforming 
mortgages. 
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mortgages  being  ori; 
families  and  in  their 

The  financing  of 
1995-97  was  larger 
earlier  estimates 
percent,  which  was 
approximately  31 
years  1995-97.  The 
housing  was  due  to  a 
market  ($32  billion  ~ 
1996,  aad  $41  billion 
anticipated  in  the  1 
billion)  and  to  lower 
loan  amounts  than 
model. '^ 


g  nated 


for  low-income 
leighborhoods.*"  " 
1  properties  during 
anticipated.  HUD's 
assi^med  a  rental  share  of  29 
iwer  than  the 
:ent  rental  share  for  the 
ifnderesfimate  for  rental 
larger  multifamily 

1995,  $37  billion  for 
for  1997)  than 

GSE  Rule  ($30 
per  unit  multifamily 
id  in  HUD's  earlier 


f(r 


915  1 


as  sumec 


•bil 


;th! 


pu  xha 


imji 


vhii  h 


'0  HUD  had  based  it.s 
on  market  trends  betwe^ 
this  period,  low-  and 
accounted  for  only  38 
loans,  which  is  consistent 
share  for  the  Low-  and 
percent  (see  Table  D.7 
upper  bound  in  the  199: 
and  1994  mortgage  mail  Bts 
also  assumed  that  refinapce 
smaller  shares  of  lower- 
home  purchase  loans; 
1995-1997  period  was  tl 
loans  having  higher  shales 
borrowers  than  home 
in  1997.  45  percent  of 
less-than-area-median 
percent  of  borrowers 

"The  1995-97  estimates 
of  small  loans  (less  than 
housing  loans  which 
metropolitan  areas  by  a] 
percentage  point.  For  eximpl 
mix  of  owner  and  rental 
loans  would  reduce  the 
follows:  the  Low-  and 
percentage  points,  and  tl 
and  Underserved  Areas 
point.  However,  droppi: 
from  the  market  totals  wtiuld 
share  of  the  market,  wl 
these  impact  estimates, 
that  manufactured  housing 
areas  is  not  included  in 
of  data;  including  this  si 
tend  to  increase  the  goal 
overall  market.  Thus,  the 
housing  reported  above 
pertain  only  to  manufactiired 
metropolitan  areas,  as 
by  the  manufactured  hoi  sing 
Scheessele,  op.  cit. 

"  The  accuracy  of  the 
HUD's  model  can  be  tested 
number  of  single-family 
for  the  years  1995  to  199  ' 
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BB-C  Mortgages.  As  discussed  in  Appendix 
A,  the  market  for  subprime  mortgages  has 
experienced  rapid  growth  over  the  past  2-3 
years.  Comprehensive  data  for  measuring  the 
size  of  this  market  are  not  available. 
However,  estimates  by  various  industry 
observers  suggest  that  the  subprime  market 
could  have  accounted  for  as  much  as  15 
percent  of  all  mortgages  originated  during 
1997,  which  would  have  amounted  to 
approximately  $125  billion. ^^  In  terms  of 
credit  risk,  this  $125  billion  includes  a  wide 
rsmge  of  mortgage  types.  "A-rainus"  loans, 
which  represented  about  half  of  the  subprime 
market  in  1997,  make  up  the  least  risky 
category.  The  GSEs  are  involved  in  this 
market — for  instance,  Freddie  Mac  has 
initiated  programs  to  purchase  A-minus 
loans  through  its  Loan  Prospector  system. 
The  remaining  categories  (mainly  "B"  and 
"C"  loans)  experience  much  higher 
delinquency  rates  than  A-minus  loans.** 

The  effects  of  excluding  B&C  mortgages  on 
the  estimated  market  shares  for  goals- 
qualifying  loans  in  1997  can  be  derived  by 
combining  information  from  vcirious  sources. 
First,  the  $125  billion  estimate  for  the 
subprime  market  was  reduced  by  15  percent 
to  arrive  at  an  estimate  of  $106  billion  for 
subprime  loans  that  were  less  than  the 
conforming  loan  limit  of  $214,600  in  1997. 
This  figure  was  reduced  by  one-half  to  arrive 
at  an  estimate  of  $53  billion  for  the 
conforming  B&C  market;  with  an  average 
loan  amount  of  $68,289  (obtained  from 
HMDA  data,  as  discussed  below),  the  $53 
billion  represented  approximately  776,000 


amount  is  too  high,  which  suggests  that  single- 
family-owner  mortgages  are  underestimated. 
(Similarly,  the  goals-qualifying  percentages  in 
HUD's  model  are  based  on  metropolitan  area  data 
and  therefore  do  not  include  the  effects  of 
manufactured  housing  in  non-metropolitan  areas.) 

"A  15  percent  estimate  for  1997  is  reported  by 
Michelle  C.  Hamecs  and  Michael  Benedict, 
"Mortgage  Market  Developments",  in  Housing 
Economics,  National  Association  of  Home  Builders, 
April  1998,  pages  14-17.  Hamecs  and  Benedict 
draw  their  estimate  from  a  survey  by  Inside  BB-C 
Lending,  an  industry  publication.  A  12  percent 
estimate  is  reported  in  "Subprime  Products: 
Originators  Still  Say  Subprime  Is  'Wanted  Dead  or 
Alive' "  in  Secondary  Marketing  Executive,  August 
1998,  34-38.  Forest  Pafenberg  reports  that  subprime 
mortgages  accounted  for  10  percent  of  the 
conventional  conforming  market  in  1997;  see  his 
article,  "The  Changing  Face  of  Mortgage  Lending: 
The  Subprime  Market",  Real  Estate  Outlook, 
National  Association  of  Realtors,  March  1999,  pages 
6-7.  Pafenberg  draws  his  estimate  from  Inside 
Mortgage  Capital,  which  used  data  from  the 
Mortgage  Information  Corporation.  The  uncertainty 
about  what  these  various  estimates  include  should 
be  emphasized;  for  example,  they  may  include" 
second  mortgages  and  home  equity  loans  as  well  as 
first  mortgages,  which  are  the  focus  of  this  analysis. 

S4  Based  on  information  from  The  Mortgage 
Information  Corporation,  Pafenberg  reports  the 
following  serious  delinquency  rates  (either  90  days 
past  due  or  in  foreclosure)  for  1997  by  type  of 
subprime  loan:  2.97  percent  for  A-rainus;  6.31 
percent  for  B;  9.10  percent  for  C;  and  17.69  percent 
for  D.  The  D  category  accounted  for  only  5  percent 
of  subprime  loans.  Also  see  "Subprime  Mortgage 
Delinquencies  Inch  Higher,  Prepayments  Slow 
During  Final  Months  of  1998",  Inside  MBS  &■  ABS, 
March  12,  pages  8-11,  where  it  is  reported  that 
fixed-rate  A-minus  loans  have  delinquency  rates 
similar  to  high-LTV  (over  95  percent)  conventional 
conforming  loans. 


B&C  loans  originated  during  1997  under  the 
conforming  loan  limit. 

HMDA  data  was  used  to  provide  an 
estimate  of  the  portion  of  these  776,000  B&C 
loans  that  would  qualify  for  each  of  the 
housing  goals.  HMDA  data  does  not  identify 
subprime  loans,  much  less  divide  them  into 
their  A-minus  and  B&C  components.  As 
explained  in  Appendix  A,  HUD  staff  have 
identified  HMDA  reporters  that  primarily 
originate  subprime  loans.  The  goals- 
qualifying  percentages  of  the  loans  originated 
by  these  subprime  lenders  in  1997  were  as 
follows:  59.3  percent  qualified  for  the  Low- 
and  Moderate-Income  Goal,  29.4  percent  for 
the  Special  Affordable  Goal,  and  46.1  percent 
for  the  Underserved  Areas  Goal.**  Applying 
the  goals-qualifying  percentages  to  the 
estimated  B&C  market  total  of  776,000  gives 
the  following  estimates  of  B&C  loans  that 
qualified  for  each  of  the  housing  goals  in 
1997:  Low-  and  Moderate  Income  (460,000), 
Special  Affordable  (228,000),  and 
Underserved  Areas  (358,000). 

Adjusting  HUD's  model  to  exclude  the  B&C 
market  involves  subtracting  the  above  four 
figures  for  the  overall  B&C  market  and  for 
B&C  loans  that  qualify  for  each  of  the  three 
housing  goals  from  the  corresponding  figures 
estimated  by  HUD  for  the  total  single-family 
and  multifamily  market  inclusive  of  B&C 
loans.  HUD's  model  estimates  that  8,220,000 
single-family  and  multifamily  units  were 
financed  during  1997;  of  these,  4,751,000 
(57.8  percent)  qualified  for  the  Low-  and 
Moderate-Income  Goal,  2,387,000  (29.0 
percent)  for  the  Special  Affordable  Goal,  and 
2,767,000  (33.7  percent)  for  the  Underserved 
Areas  Goal.  Deducting  the  B&C  market 
estimates  produces  the  following  adjusted 
market  estimates;  a  total  market  of  7,444,000, 
of  which  4,291,000  (57.6  percent)  qualified 
for  the  Low-  and  Moderate-Income  Goal, 
2,159,000  (29.0  percent)  for  the  Special 
Affordable  Goal,  and  2.409,000  (32.4  percent) 
for  the  Underserved  Areas  Goal. 

As  seen,  the  low-mod  market  share 
estimate  exclusive  of  B&C  loans  (57.6 
percent)  is  similar  to  the  original  market 
estimate  (57.8  percent)  and  the 
corresponding  special  affordable  market 
estimate  (29.0  percent)  is  the  same  as  the 
original  estimate.  This  occurs  because  the 
B&C  loans  that  were  dropped  from  the 
analysis  had  similar  low-mod  and  special 
affordable  percentages  as  the  overall  (both 
single-family  and  multifamily)  market.  For 
example,  the  low-mod  share  of  the  B&C  was 
projected  to  be  59.3  percent  and  HUD's 
market  model  projected  the  overall  low-mod 
share  to  be  57.8  percent.  Thus,  dropping  B&C 


'*  These  percentages  are  based  on  42  subprime 
lenders  identified  by  Randall  M.  Scheessele; 
slightly  lower  goals-qualifying  percentages  for  1997 
(57.3  percent,  28.1  percent,  and  44.7  percent, 
respectively)  were  obtained  based  on  Scheessele's 
more  recent  list  of  subprime  lenders.  Given  the 
similarity  of  the  two  sets  of  percentages,  the 
analysis  was  not  repeated  using  the  more  recent  list. 
For  further  comparison  between  the  two  lists,  see 
Randall  M.  Scheessele,  1998  HMDA  Highlights,  op. 
cit.  Not  surprisingly,  the  goals-qualifying 
percentages  for  subprime  lenders  are  much  higher 
than  the  percentages  (43.6  percent,  16.3  percent, 
and  27.8  percent,  respectively)  for  the  overall 
single-family  conventional  conforming  market  in 
1997. 
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loans  from  the  market  totals  does  not  change 
the  overall  low-mod  share  of  the  market 
appreciably. 

The  situation  is  different  for  the 
Underserved  Areas  Goal.  Underserved  areas 
account  for  46.1  percent  of  the  B&C  loans, 
which  is  a  higher  percentage  than  the 
underserved  area  share  of  the  overall  market 
(33.7  percent).  Thus,  dropping  the  B&C  loans 
leads  to  a  reduction  in  the  underserved  areas 
market  share  of  1.3  percentage  points,  from 
33.7  percent  to  32.4  percent. ^^ 

Dropping  B&C  loans  from  HUD's  model 
changes  the  mix  between  rental  and  owner 
units  in  the  final  market  estimate.  Based  on 
assumptions  about  the  size  of  the  owner  and 
rental  markets  for  1997,  HUD's  model 
calculates  that  single-family-owner  units 
accounted  for  about  69.5  percent  of  total 
units  financed  during  1997.  Dropping  the 
B&C  owner  loans,  as  described  above, 
reduces  the  owner  percentage  of  the  market 
by  about  three  percentage  points  to  66.3 
percent.  Thus,  another  way  of  explaining 
why  the  goals-qualifying  market  shares  are 
not  affected  so  much  by  dropping  B&C  loans 
is  that  the  rental  share  of  the  overall  market 
increases  as  the  B&C  owner  imits  are 
dropped  from  the  market.  Since  rental  units 
have  vei7  high  goals-qualifying  percentages, 
their  increased  importance  in  the  market 
partially  offsets  the  negative  effects  on  the 
goals-qualifying  shares  of  any  reductions  in 
B&C  owner  loans.  In  fact,  this  rental  mix 
effect  would  come  into  play  with  any 
reduction  in  owner  units  from  HUD's  model. 

There  are  caveats  that  should  be  mentioned 
concerning  the  above  adjustments  for  the 
B&C  market.  The  adjustment  for  B&C  loans 
depends  on  several  estimates  relating  to  the 
1997  mortgage  market,  derived  from  various 
sources.  Different  estimates  of  the  size  of  the 
B&C  market  in  1997  or  the  goals-qualifying 
shares  of  the  B&C  market  could  lead  to 
different  estimates  of  the  goals-qualifying 
shares  for  the  overall  market.  The  goals- 
qualifying  shares  of  the  B&C  market  were 
based  on  HMDA  data  for  selected  lenders 
that  primarily  originate  subprime  loans;  since 


these  lenders  are  likely  originating  both  A- 
minus  and  B&C  loans,  the  goals-qualifying 
percentages  used  here  may  not  be  accurately 
measuring  the  goals-qualifying  percentages 
for  only  B&C  loans.  The  above  technique  of 
dropping  B&C  loans  also  assumes  that  the 
coverage  of  B&C  and  non-B&C  loans  in 
HMDA's  metropolitan  area  data  is  the  same: 
however,  it  is  likely  that  HMDA  coverage  of 
non-B&C  loans  is  higher  than  its  coverage  of 
B&C  loans.*^  Despite  these  caveats,  it  also 
appears  that  reasonably  different  estimates  of 
the  various  market  parameters  would  not 
likely  change,  in  any  significant  way,  the 
above  estimates  of  the  effects  of  excluding 
B&C  loans  in  calculating  the  goals-qualifying 
shares  of  the  market.  As  discussed  below. 
HUD  provides  a  range  of  estimates  for  the 
goals-qualifying  market  shares  to  account  for 
uncertainty  related  to  the  various  parameters 
included  in  its  projection  model  for  the 
mortgage  market. 

1998  Projections.  As  discussed  earlier  in 
Section  C.2.c,  there  is  particular  uncertainty 
regarding  multifamily  origination  activity  for 
the  year  1998  due  to,  among  other  things, 
HUD's  SMLA  data  not  yet  being  available. 
The  discussion  in  Section  C.2.c  concluded 
that  1998  multifamily  originations  could 
have  ranged  from  $50  to  $60  billion.  In  this 
section,  the  1998  goals-qualifying  market 
shares  are  first  estimated  assuming  $50 
billion  in  multifamily  originations,  although 
it  is  important  to  recognize  the  uncertainty  of 


5«  As  discussed  later,  the  underserved  area  share 
is  probably  a  percentage  point  higher  than  this  due 
to  HUD's  model  not  accounting  for  the  high 
percentage  of  loans  in  underserved  counties  of  non- 
metropolitan  areas. 


"  £)Topping  B&C  loans  in  the  manner  described 
in  the  text  results  in  the  goals-qualifying 
percentages  for  the  non-B&C  market  being 
underestimated  since  HMDA  coverage  of  B&C  loans 
is  less  than  that  of  non-B&C  loans  and  since  B&C 
loans  have  higher  goals-qualifying  shares  than  non- 
B&C  loans.  For  instance,  the  low-mod  shares  of  the 
market  reported  in  Table  D.4  underestimate  (to  an 
imknown  extent)  the  low-mod  shares  of  the  njarket 
inclusive  of  B&C  loans;  so  reducing  the  low-mod 
owner  shares  by  dropping  B&C  loans  in  the  manner 
described  in  the  text  would  provide  an 
underestimate  of  the  low-mod  share  of  the  non-B&C 
owner  market.  A  study  of  1997  HMDA  data  in 
Durham  County,  North  Carolina  by  the  Coalition  for 
Responsible  Lending  (CRL)  found  that  loans  by 
mortgage  and  finance  companies  are  often  not 
reported  to  HMDA.  For  a  summary  of  this  study, 
see  "Renewed  Attack  on  Predatory  Subprime 
Lenders"  in  Fair  Lending/CRA  Compass,  June  9, 
1999. 


this  estimate.  The  high  volume  of  single- 
family  mortgages  in  1998  increased  the  share 
of  single-family-owner  units  to  73.1  percent, 
while  single-family  rental  units  comprised 
13.0  percent,  and  multifamily  units 
comprised  a  reduced  13.9  percent  of  the 
market.  This  shift  toward  single-family  loans, 
combined  with  the  higher  level  of  single- 
family  refinance  activity  in  1998,  results  in 
market  shares  for  metropolitan  areas  that  are 
slightly  smaller  than  reported  earlier  for 
1995-97:  low-mod,  54.1  percent:  special 
affordable,  26.0  percent;  and  underserved 
areas,  30.4  percent.  While  lower,  these 
estimates  remain  higher  than  the  market 
estimates  that  HUD  made  in  1995  {see  earlier 
discussion  for  reasons).*" 
b.  Market  Estimates 

This  section  provides  HUD's  estimates  for 
the  size  of  the  low-  and  moderate-income 
mortgage  market  that  will  serve  as  a  proxy  for 
the  four-year  period  (2000-2003)  when  the 
new  housing  goals  will  be  in  effect.  Three 
alternative  sets  of  projections  about  property 
shares  and  property  low-  and  moderate- 
income  percentages  are  given  in  Table  D.6. 
Case  1  projections  represent  the  baseline  and 
intermediate  case;  it  assumes  that  investors 
account  for  10  percent  of  the  single-family 
mortgage  market.  Case  2  assumes  a  lower 
investor  share  (8  percent)  based  on  HMDA 
data  and  slightly  more  conservative  low-  and 
moderate-income  percentages  for  single- 
family  rental  and  multifamily  properties  (85 
percent).  Case  3  assumes  a  higher  investor 
share  (12  percent)  consistent  with  Follain 
and  Blackley's  suggestions. 
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*»  If  B&C  loans  are  excluded  from  the  market 
(using  the  techniques  discussed  earlier),  the  market 
estimates  fall  slightly  as  follows:  low-mod,  53.8 
percent;  special  affordable,  25.8  percent;  and 
underserved  areas,  29.4  percent.  In  1998.  the 
conforming  B&C  market  is  estimated  to  be  $65 
billion,  with  an  average  loan  amount  of  $77,796. 
representing  an  estimated  836,000  B&C  conforming 
loans.  The  1998  goals-qualifying  percentages  (low- 
mod.  58.0  percent;  special  affordable,  28  5  percent; 
and  underserved  areas,  44.7  percent)  used  to 
"proxy"  the  BStC  market  were  similar  to  those 
reported  earlier  for  1997.  As  noted  earlier,  there  is 
much  uncertainty  about  the  size  of  the  B&C  market. 
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Table  D.6 

Alternative  Assumptions  for  Single-Family  Rental 
and  Multifamily  Mortgage  Shares 

-Family  Mortgage  Shares 

Casel 

Case  2 

Case  3 

1.  Single 

88.0% 

2.0% 

10.0% 

2.25 
1.35 

$30,000 

90.0% 
2.0% 
8.0% 

2.25 
1.35 

$30,000 

85.6% 

2.4% 

12.0% 

2.25 
1.40 

$30,000 

Single 
Si 
Si 

2.  Units 

Family  Owner-Ocuupied 
igle-Family  2-4 
igle-Family  1-4  Investor 

'er  Single-Family  Mortgage 

Sii 
Sii 

3.  Multif 

Igle-Family  2-4 
Igle-Family  1-4  Investor 

imily  Loan  Per  Unit 

4.  Percer  tage  Affordable  at  Area 
Meidian  Income  (AMI) 
SiAgle-Family  Rental 
Ml  iltifamily 


5.  Perce; 


-mi 

irigl 


ge  Underserved 


Single-Family  Rental 
Ml  Jtifamily 

6.  Percent  Affordable  at  60%  of  AMI 


Single-Family  Rental 
Ml  Jtifamily 

7.  Percentage  Low-Income  in 
Low-Income  Areas: 
Sirigle-Family  Rental 
Miiltifamily 


90.0% 
90.0% 


42.5% 
48.0% 


50.0% 
47.0% 


85.0% 
85.0% 


40.0% 
46.0% 


47.0% 
44.0% 


8.0% 
11.0% 


6.0% 
10.0% 


95.0% 
95.0% 


45.0% 
48.0% 


53.0% 
50.0% 


8.0% 
12.0% 
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Table  D.7 


Low-  and  Moderate-Income  Mortgage  Market: 
Sensitivity  Analysis 


rent  Percentages  for 

Size 

of  Multifamily  Market 

Case  1  with  Diffe 

Single-Family  Owner-Occupied's  with 

$40  Billion 

$46  Billion 

$52  Billion 

Income  Less  than  AMI: 

Single-Family: " 

43% 

55.2  % 

55.7  % 

56.4  % 

42% 

54.4 

55.0 

55.7 

41% 

53.7 

54.3 

55.0 

40% 

53.0 

53.6 

54.3 

39% 

52.3 

52.9 

53.6 

38% 

51.5 

52.2 

52.9 

. 

37% 

50.8 

51.5 

52.3 

36% 

50.1 

50.7 

51.6 

35% 

49.4 

50.0 

50.9 

• 

34% 

48.6 

49.3 

50.2 

Single-Familv: 

40%  with: 

Case  1  (above) 

53.0  % 

53.6  % 

54.3  % 

Case  2 

50.7 

51.2 

51.9 

Case  3 

55.8 

56.5 

57.3 

Single-Familv: 

36%  with: 

Case  1  (above) 

50.1  % 

50.7  % 

51.6  % 

Case  2 

47.7 

48.3 

49.3 

Case  3 

53.0 

53.7 

54.6 

*  These  percentages  are  used  for  home  purchase  loans.  Refinance  loans  were  assumed  to  be  3 
percentage  points  less  for  each  alternative. 
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Essentially,  HUD's 
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single- family-owner 
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parameters. 
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**  The  percentages  in 
purchasing  a  home.  Is  ' 
share  of  refinancing ' 
three  percentage  points 
share  of  borrowers 
percentage  points  is  the 
between  1992  and  1998 
model  with  the  40  _ 
Table  D.7  assumes  that 
purchase  loans  and  37 
are  originated  for  borr( 
moderate-income.  If  the 
were  used  for  both  re 
borrowers,  the  overall 
and  Moderate-Income 
of  a  percentage  point. 


).7,  the  market  estimate 
owner  percentage  is 
(slightly  less  than  its 
is  53  percent  if  the 
percent  (its  1993 
moderate- income 
fell  from  its  1997-98 
(6  percent,  the  overall 
be  approximately  51 
is  consistent  with 
ine  in  the  low-mod 
home  purchase 
baseline  projections, 
pc  rcentage  can  fall  as  low 
four-fifths  of  the  1997- 
and  moderate-income 
be  above  49  percent, 
ily  activity  is  also 
of  the  size  of  the 
market.  HUD  is 
surrounding 
ifamily  market  and 

the  need  to  conduct 
determine  the  effects 
estimate  of  different 

size  of  that  market.  As 
•1.2,  the  baseline 
bijlion  in  multifamily 
a  rental  mix  of  28.9 

the  same  as  the 
HUD's  1995  Rule, 
projection  to  $40 
recital  mix  to  27.6  percent, 
of  overall  low-mod 
are  reported  in  the  first 
Compared  with  $46 
assumption  reduces 


Table  D.7  refer  to  borrowers 
1-  UD's  model,  the  low-mod 
bor  owers  is  assumed  to  be 
ower  than  the  low-mod 
pure  lasing  a  home:  three 
average  differential 
Thus,  the  market  share 
perctat  owner  percentage  in 
10  percent  of  home 
I  ercent  of  refinance  loans 
borrowers  with  low-  and 

same  low-mod  percentage 
fin  ancing  and  home  purchase 
n  larkel  share  for  the  Low- 
Qoal  would  increase  by  0.8 


the  overall  low-mod  market  estimates  by 
slightly  over  a  half  percentage  point.  For 
example,  when  the  low-mod  share  of  the 
owner  market  is  42  percent,  the  low-mod 
share  of  the  overall  market  is  55.0  percent 
assuming  $46  billion  in  multifamily 
originations  but  is  54.4  percent  assuming  $40 
billion  in  multifamily  originations. 

The  market  estimates  for  Case  2  and  Case 
3  bracket  those  for  Case  1.  The  smaller  single- 
family  rental  market  and  lower  low-  and 
moderate-income  percentages  for  rental 
properties  result  in  the  Case  2  estimates 
being  almost  two  percentage  points  below  the 
Case  1  estimates.  Conversely,  the  higher 
percentages  under  Case  3  result  in  estimates 
of  the  low-mod  market  approximately  three 
percentage  points  higher  than  the  baseline 
estimates. 

The  various  market  estimates  presented  in 
Table  D.7  are  not  all  equally  likely.  Most  of 
them  equal  or  exceed  51  percent;  in  the 
baseline  model,  estimates  below  51  percent 
would  require  the  low-mod  share  of  the 
single-family  owner  market  for  home 
purchase  loans  to  drop  to  approximately  36 
percent  which  would  be  over  six  percentage 
points  lower  than  the  1993-98  average  for  the 
low-mod  share  of  the  home  purchase  market. 
With  multifamily  volume  at  $40  billion,  the 
low-mod  share  of  the  owner  market  can  fall 
to  almost  36  percent  before  the  average 
market  share  falls  below  51  percent. 

The  upper  bound  (56  percent)  of  the  low- 
mod  estimates  reported  in  Table  D.7  for  the 
baseline  case  is  lower  than  the  low-mod 
share  of  the  market  between  1995  and  1997. 
As  reported  above,  HUD  estimates  that  the 
low-mod  market  share  during  this  period  was 
57-58  percent.  There  are  two  reasons  the 
upper  bound  of  56  percent  is  lower  than  the 
recent,  1995-97  experience.  First,  the 
projected  rental  share  of  29  percent  is  slightly 
lower  than  the  rental  share  of  32  percent  for 
the  1995-97  period;  a  smaller  market  share 
for  rental  imits  lowers  the  market  share. 
Second,  HUD's  projections  assume  that 
refinancing  borrowers  will  have  higher 
incomes  than  borrowers  purchasing  a  home 
(explained  below).  As  Table  D.4  shows,  this 
was  the  reverse  of  the  situation  between  1995 
and  1997  when  refinancing  borrowers  had 
higher  incomes  than  borrowers  purchasing  a 
home.60  This  fact,  along  with  the  larger 
single-family  mix  effect,  resulted  in  the  low- 
mod  share  of  the  market  falling  below  the 
1997  level  of  57-58  percent. 

Bfi<7  Loans.  B&C  loans  can  be  deducted 
from  HUD's  low-mod  market  estimates  using 
the  same  procedure  described  earlier.  But 
before  doing  that,  some  comments  about  how 
HUD's  projection  model  operates  are  in 
order.  HUD's  projection  model  assumes  that 
the  low-mod  share  of  refinance  loans  will  be 
three  percentage  points  lower  than  the  low- 
mod  share  of  home  purchase  loans,  even 
though  there  have  been  years  recently  (1995- 
97)  when  the  low-mod  share  of  refinance 
loans  has  been  as  high  or  higher  than  that  for 
home  purchase  loans  (see  Table  D.4).6i  Since 
B&C  loans  are  primarily  refinance  loans,  this 


assumption  of  a  lower  low-mod  share  for 
refinance  loans  partially  adjusts  for  the 
effects  of  B&C  loans,  based  on  1995-97 
market  conditions.  For  example,  in  Table 
D.7,  the  low-mod  home  purchase  percentage 
of  43  percent,  which  reflects  1997  conditions, 
is  combined  with  a  low-mod  refinance 
percentage  of  40  percentage  when,  in  fact,  the 
low-mod  refinance  percentage  in  1997  was 
45  percent.  Thus,  by  taking  the  1992-98 
average  low-mod  differential  between  home 
purchase  and  refinance  loans,  the  projection 
model  deviates  from  1995-97  conditions  in 
the  single-family  owner  market.^^ 

The  effects  of  deducting  the  B&C  loans 
from  the  projection  model  can  be  illustrated 
using  the  above  example  of  a  low-mod  home 
purchase  percentage  of  43  percent  and  a  low- 
mod  refinance  percentage  of  40  percent;  as 
Table  D.7  shows,  this  translates  into  an 
overall  low-mod  market  share  of  55.7 
percent.  As  in  Section  F.3.a,  it  is  assumed 
that  the  subprime  market  accounts  for  15 
percent  of  all  mortgages  originated,  which 
would  be  $144  billion  based  on  $957  billion 
for  the  conventional  market.  This  $144 
billion  estimate  for  the  subprime  market  is 
reduced  by  15  percent  to  arrive  at  $122 
billion  for  subprime  loans  that  will  be  less 
than  the  conforming  loan  limit.  Tiiis  figure  is 
reduced  by  one-half  to  arrive  at 
approximately  $60  billion  for  the  conforming 
B&C  market;  with  an  average  loan  amount  of 
$75,043,  the  $60  billion  represents  799,542 
B&C  loans  projected  to  be  originated  under 
the  conforming  loan  limit.^^ 

Following  the  procedure  discussed  in 
Section  F.3.a,  the  low-mod  share  of  the 
market  exclusive  of  B&C  loans  is  estimated 
to  be  55.4  percent,  which  is  only  slightly 
lower  than  the  original  estimate  (55.7 
percent)."  As  noted  earlier,  this  occurs 


"o  On  the  other  hand,  in  the  heavy  refinance  year 
of  1998.  refinancing  borrowers  had  higher  incomes 
than  txjrrowers  purchasing  a  home. 

9'  The  three  percentage  point  differential  is  the 
average  for  the  years  1992  to  1998  (see  Table  D.4). 


»2  Rather,  this  approach  reflects  1998  market 
conditions  when  the  low-mod  differential  between 
home  purchase  and  refinance  loans  was 
approximately  three  percentage  points. 

83 The  $75,043  is  derived  by  adjusting  the  1997 
figure  of  $68,289  upward  based  on  recent  growth 
in  the  average  loan  amount  for  all  loans.  Also,  it 
should  be  mentioned  that  one  recent  industry 
report  suggests  that  the  B&C  part  of  the  subprime 
market  has  fallen  to  37  percent.  See  "Retail  Channel 
Surges  in  the  Troubled  '98  Market"  in  Inside  BSrC 
Lending,  March  25. 1999,  page  3.  If  the  1998  average 
($76,223)  for  the  200  subprime  lenders  had  been 
adjusted  upward,  the  projected  year  2000  average 
would  have  been  higher  ($81,164),  which  would 
have  reduced  the  projected  number  of  B&C  loans  to 
739.244. 

»«  As  before,  1997  HMDA  data  for  the  42  lenders 
were  used  to  provide  an  estimate  of  59.3  percent 
for  the  portion  of  the  B&C  market  that  would 
qualify  as  low-  and  moderate-income;  using  the 
low-mod  percentage  (58.0  percent)  for  the  larger, 
200  sample  of  subprime  lenders  would  have  given 
similar  results.  Applying  the  59.3  percentage  to  the 
estimated  B&C  market  total  of  799,542  gives  an 
estimate  of  474,128  B&C  loans  that  would  qualify 
for  the  Low-  and  Moderate-Income  Goal.  Adjusting 
HUD's  model  to  exclude  the  B&C  market  involves 
subtracting  the  799,542  B&C  loans  and  the  474,128 
B&C  low-mod  loans  from  the  corresponding  figures 
estimated  by  HUD  for  the  total  single-family  and 
multifamily  market  inclusive  of  B&C  loans.  HUD's 
projection  model  estimates  that  9,445,809  single- 
family  and  multifamily  units  will  be  financed  and 
of  these,  5,263,085  (55.7  percent  as  in  Table  D.7) 
will  qualify  for  the  Low-  and  Moderate-Income 
Goal.  Deducting  the  BftC  market  estimates  produces 
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because  the  B&C  loans  that  were  dropped 
from  the  analysis  had  similar  low-mod 
percentages  as  the  overall  (both  single-family 
and  multifamily)  market  (59.3  percent  and 
55.7  percent,  respectively).  The  impact  of 
dropping  B&C  loans  is  larger  when  the 
overall  market  share  for  low-mod  loans  is 
smaller.  As  shown  in  Table  D.7,  a  38  percent 
low-mod  share  for  single-family  owners  is 
associated  with  an  overall  low-mod  share  of 
52.2  percent.  In  this  case,  dropping  B&C 
loans  would  reduce  the  low-mod  market 
share  by  almost  one  percentage  point  (0.7 
percent)  to  51.5  percent.  Still,  dropping  B&C 
loans  from  the  market  totals  does  not  change 
the  overall  low-mod  share  of  the  market 
appreciably. 

Dropping  B&C  loans  from  HUD's  projection 
model  changes  the  mix  between  rental  and 
owner  units  in  the  final  market  estimate; 
rental  units  accounted  for  31.5  percent  of 
total  units  after  dropping  B&C  loEms 
compared  with  28.9  percent  before  dropping 
B&C  loans.  Since  practically  all  rental  units 
qualify  for  the  low-mod  goal,  their  increased 
importance  in  the  market  partially  offsets  the 
negative  effects  on  the  goals-qualifying  shares 
of  any  reductions  in  B&C  owner  loans. 

Section  F.3.a  discussed  several  caveats 
concerning  the  analysis  of  B&C  loans.  It  is 
not  clear  what  types  of  loans  (e.g.,  first  versus 
second  mortgages)  are  included  in  the  B&C 
market  estimates.  There  is  only  limited  data 
on  the  borrower  characteristics  of  B&C  loans 
and  the  extent  to  which  these  loans  are 
included  in  HMDA  is  not  clear.  Still,  the 
analysis  of  Table  D.7  and  the  above  analysis 
of  the  effects  of  dropping  B&C  loans  from  the 
market  suggest  that  50-55  percent  is  a 
reasonable  range  of  estimates  for  the  low-  and 
moderate-income  market  for  the  years  2000- 
2003.  This  range  covers  markets  without  B&C 
loems  and  allows  for  market  envfronments 
that  would  be  much  less  affordable  than 
recent  market  conditions.  The  next  section 
presents  additional  analyses  related  to 
market  volatility  and  affordability  conditions. 

c.  Economic  Conditions,  Market  Estimates, 
and  the  Feasibility  of  the  Low-  and  Moderate- 
Income  Housing  Goal 

During  the  1995  rule-making,  there  was  a 
concern  that  the  market  share  estimates  and 
the  housing  goals  failed  to  recognize  the 
volatility  of  housing  markets  and  the 
existence  of  macroeconomic  cycles.  There 
was  particular  concern  that  the  market  shares 
and  housing  goals  were  based  on  a  period  of 
economic  expansion  accompanied  by  record 
low  interest  rates  and  high  housing 
affordability.  This  section  discusses  these 
issues,  noting  that  the  Secretary  can  consider 
shifts  in  economic  conditions  when 
evaluating  the  performance  of  the  GSEs  on 
the  goals,  and  noting  further  that  the  market 
share  estimates  can  be  examined  in  terms  of 
less  favorable  market  conditions  them  existed 
during  the  1993  to  1998  period. 

Volatility  of  Market.  The  starting  point  for 
HUD's  estimates  of  market  share  is  the 
projected  $1,100  billion  in  single-family 
originations.  Shifts  in  economic  activity 


could  obviously  affect  the  degree  to  which 
this  projection  is  borne  out.  Changing 
economic  conditions  can  affect  the  validity  of 
HUD's  market  estimates  as  well  as  the 
feasibility  of  the  GSEs'  accomplishing  the 
housing  goals. 

One  only  has  to  recall  the  volatile  nature 
of  the  mortgage  market  in  the  past  few  years 
to  appreciate  the  uncertainty  around 
projections  of  that  market.  Large  swings  in 
refinancing,  consumers  switching  between 
adjustable-rate  mortgages  and  fixed-rale 
mortgages,  and  increased  first-time 
homebuyer  activity  due  to  record  low  interest 
rates,  have  all  characterized  the  mortgage 
market  during  the  nineties.  These  conditions 
are  beyond  the  control  of  the  GSEs  but  they 
would  affect  their  performance  on  the 
housing  goals.  A  mortgage  market  dominated 
by  heavy  refinancing  on  the  part  of  middle- 
income  homeowners  would  reduce  the  GSEs' 
ability  to  reach  a  specific  target  on  the  Low- 
and  Moderate-Income  Goal,  for  example.  A 
jump  in  interest  rates  would  reduce  the 
availability  of  very-low-income  mortgages  for 
the  GSEs  to  purchase.  But  on  the  other  hand, 
the  next  few  years  may  be  highly  favorable 
to  achieving  the  goals  because  of  the  high 
refinancing  activity  in  1998  and  anticipated 
in  1999.  A  period  of  low  interest  rates  would 
sustain  affordability  levels  without  causing 
the  rush  to  refinance  seen  earlier  in  1993  and 
more  recently  in  1998.  A  high  percentage  of 
potential  refinancers  have  already  done  so. 
and  are  less  likely  to  do  so  again. 

HUD  conducted  numerous  sensitivity 
analyses  of  the  market  shares.  For  example, 
increasing  the  single-family  mortgage 
origination  projection  by  $200  billion,  from 
$1,100  billion  to  $1,300  billion,  would 
reduce  the  market  share  for  the  Low-  and 
Moderate-Income  Goal  by  approximately  one 
percentage  point,  assuming  the  other  baseline 
assumptions  remain  unchanged.  This 
reduction  in  the  low-mod  share  of  the 
mortgage  market  share  occurs  because  the 
rental  share  of  newly-mortgaged  units  is 
reduced  (from  28.9  percent  to  27.1  percent). 

HUD  also  examined  potential  changes  in 
the  market  shares  under  two  very  different 
macroeconomic  environments,  one  assuming 
a  recession  and  one  assuming  a  period  of  low 
interest  rates  and  heavy  refinancing.  The 
recessionary  environment  was  simulated 
using  Faimie  Mae's  minimum  projections  of 
single-family  mortgage  originations  ($880 
billion)  and  multifamily  originations  ($35 
billion)  for  the  year  2000.  The  low-  and 
moderate-income  share  of  the  home  purchase 
market  was  reduced  to  34  percent,  or  8.5 
percentage  points  lower  than  its  1997 
share. ^5  Under  these  rather  severe 
conditions,  the  overall  market  share  for  the 
Low-  and  Moderate-Income  Goal  would 
decline  to  49  percent. 

The  heavy  refinance  environment  was 
simulated  assuming  that  the  single-family 
origination  market  increased  to  $1,650  billion 
(compared  with  HUD's  baseline  of  $1,100 


the  following  adjusted  market  estimates:  a  total 
market  of  8.646,268  of  which  4.788.957  (55.4 
percent)  will  qualify  for  the  Low-  and  Moderate- 
Income  Goal. 


*5  Refinance  mortgages  were  assumed  to  account 
for  15  percent  of  all  single-family  originations;  31 
percent  of  refinancing  borrowers  were  assumed  to 
have  less-than-area-median  incomes,  which  is  14 
percentage  points  below  the  1997  level.  The  average 
per  unit  multifamily  loan  amount  was  assumed  to 
be  $29,000. 


billion)  and  that  the  multifamily  market 
increased  to  $52  billion  (compared  with 
HUD's  baseline  of  $46  billion).  The  relatively 
high  level  of  single-family  originations 
increases  the  owner  share  of  newly- 
mortgaged  dwelling  units  from  71  percent 
under  HUD's  baseline  model  to  74  percent  in 
the  simulated  heav^  refinance  environment. 
Refinances  were  assumed  to  account  for  60 
percent  of  all  single-family  mortgage 
originations.  If  low-  and  moderate-income 
borrowers  accounted  for  40  percent  of 
borrowers  purchasing  a  home  but  only  36 
percent  of  refinancing  borrowers,  then  the 
market  share  for  the  Low-  and  Moderate- 
Income  Goal  would  be  51  percent.  If  the  first 
two  percentages  were  reduced  to  39  percent 
and  32  percent,  respectively,  then  the  market 
share  for  the  Low-  and  Moderate-Income 
Goal  would  fall  to  49  percent.  However,  if  the 
refinance  market  resembled  1998  conditions, 
the  low-mod  share  would  be  54  percent,  as 
reported  earlier. 

Finally.  HUD  simulated  the  specific 
scenario  based  on  the  MBA's  most  recent 
market  estimate  of  $950  billion  and  a 
refinance  rate  of  20  percent.  In  this  case, 
assuming  a  low-  mod  home  purchase 
percentage  of  40,  the  overall  low-mod  market 
share  was  54.9  percent,  assuming  $46  billion 
in  multifamily  loans,  and  54.3  percent, 
assuming  $40  billion  in  multifamily  loans. 

Feasibility  Determination.  As  stated  in  the 
1995  Rule.  HUD  is  well  aware  of  the 
volatility  of  mortgage  markets  and  the 
possible  impacts  on  the  GSEs'  ability  to  meet 
the  housing  goals.  FHEFSSA  allows  for 
changing  market  conditions.**  If  HUD  has  set 
a  goal  for  a  given  year  and  market  conditions 
change  dramatically  during  or  prior  to  the 
year,  making  it  infeasible  for  the  GSE  to 
attain  the  goal,  HUD  must  determine 
"whether  (taking  into  consideration  market 
and  economic  conditions  and  the  financial 
condition  of  the  enterprise)  the  achievement 
of  the  housing  goal  was  or  is  feasible."  This 
provision  of  FHEFSSA  clearly  allows  for  a 
finding  by  HUD  that  a  goal  was  not  feasible 
due  to  market  conditions,  and  no  subsequent 
actions  would  be  taken.  As  HUD  noted  in  the 
1995  GSE  Rule,  it  does  not  set  the  housing 
goals  so  that  they  can  be  met  even  under  the 
worst  of  circumstances.  Rather,  as  explained 
above.  HUD  has  conducted  numerous 
sensitivity  analyses  for  economic 
environments  much  more  adverse  than  has 
existed  in  recent  years.  If  macroeconomic 
conditions  change  even  more  dramatically, 
the  levels  of  the  goals  can  be  revised  to 
reflect  the  changed  conditions.  FHEFSSA 
and  HUD  recognize  that  conditions  could 
change  in  ways  that  require  revised 
expectations. 

Affordability  Conditions  and  Market 
Estimates.  The  market  share  estimates  rely  on 
1992-1998  HMDA  data  for  the  percentage  of 
low-  and  moderate-income  borrowers.  As 
discussed  in  Appendix  A,  record  low  interest 
rates,  a  more  diverse  socioeconomic  group  of 
households  seeking  homeownership,  and 
affordability  initiatives  of  the  private  sector 
have  encouraged  first-time  buyers  and  low- 
income  borrowers  to  enter  the  market  during 
the  six-year  period  between  1993  and  1998. 


»«  Section!  336(b)(3)(A). 
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G.  Size  of  the  Conventional  Conforming 
Market  Serving  Central  Cities,  Rural  Areas, 
and  Other  Underserved  Areas 

The  following  discussion  presents  - 
estimates  of  the  size  of  the  conventional 
conforming  market  for  the  Central  City,  Rural 
Areas,  and  other  Underserved  Areas  Goal; 
this  housing  goal  will  also  be  referred  to  as 
the  Underserved  Areas  Goal  or  the 
Geographically-Targeted  Goal.  The  first  two 
sections  focus  on  underserved  census  tracts 
in  metropolitan  areas.  Section  1  presents 
underserved  area  percentages  for  different 
property  types  while  Section  2  presents 
market  estimates  for  metropolitan  areas. 
Section  3  discusses  B&C  loans  and  rural 
areas. 

This  rule  proposes  that  the  Central  Cities, 
Rural  Areas,  and  other  Underserved  Areas 
Goal  for  the  years  2000  and  thereafter  be  set 
at  29  percent  of  eligible  units  financed  in 
calendar  year  2000,  and  31  percent  of  eligible 
units  financed  in  each  of  calendar  years 
2001-2003. 

1.  Geographically-Targeted  Goal  Shares  by 
Property  Type 

For  purposes  of  the  Geographically- 
Targeted  Goal,  underserved  areas  in 
metropolitan  areas  are  defined  as  census 
tracts  with: 

(a)  Tract  median  income  at  or  below  90 
percent  of  the  MSA  median  income;  or 

(b)  A  minority  composition  equal  to  30 
percent  or  more  and  a  tract  median  income 


no  more  than  120  percent  of  MSA  median 
income. 

Owner  Mortgages.  The  first  set  of  numbers 
in  Table  D.  8  are  the  percentages  of  single- 
family-owner  mortgages  that  financed 
properties  located  in  underserved  census 
tracts  of  metropolitan  areas  between  1992 
and  1998.  In  1997  and  1998,  approximately 
25  percent  of  home  purchase  loans  financed 
properties  located  in  these  areas;  this 
represents  an  increase  from  22  percent  in 
1992  and  1993.  In  some  years,  refinance 
loans  are  even  more  likely  than  home 
purchase  loans  to  finance  properties  located 
in  underserved  census  tracts.  Between  1994 
and  1997,  28.5  percent  of  refinance  loans 
were  for  properties  in  underserved  areas, 
compared  to  25.1  percent  of  home  purchase 
loans.^''  In  the  heavy  refinance  year  of  1998, 
underserved  areas  accounted  for  about  25 
percent  of  both  refinance  and  home  purchase 
loans. 

BILUNG  CODE  4210-27-P 


6' As  shown  in  Table  D.8,  excluding  loans  less 
than  $15,000  and  manufactured  home  loans  reduces 
the  1997  underserved  area  percentage  by  1.2 
percentage  points  for  all  single-family-owner  loans 
from  27.8  to  26.6  percent.  Dropping  only  small 
loans  reduces  the  underserved  areas  share  of  the 
metropolitan  market  by  0.4  and  dropping 
manufactured  loans  (above  $15,0000)  reduces  the 
market  by  0.8. 


Federal  Register /Vol.  65,  No.  47 /Thursday,  March  9.  2000  /  Proposed  Rules 


Table  D.8 

Underserved  Area  Mortgage  Market  In  Metropotitaa  Areas: 

1993-1998  HMDA  Data 
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Single-Family  Owner-Occupied 

Purchase 

Refinance 
20.1%    (19.9) 

Total 

1992 

22.2% 

(21.5) 

20.8 

(20.4) 

1993 

21.9 

(21.1) 

19.5 

(19.4) 

20.2 

(19.9) 

1994 

24.4 

(23.5) 

27.5 

(26.7) 

25.5 

(24.9) 

1995 

25.5 

(24.2) 

29.3 

(28.1) 

26.9 

(25.6) 

1996 

25.0 

(23.1) 

28.7 

(27.9) 

26.7 

(25.3) 

1997 

25.2 

(23.3) 

30.8 

(30.1) 

27.8 

(26.6) 

1998 

24.6 

(22.8) 

24.9 

(24.5) 

24.8 

(23.9) 

Non-Owner 

1992 

42.4 

1993 

39.3 

41.1 

40.4 

1994 

39.6 

46.7 

43.0 

1995 

40.1 

50.1 

43.7 

1996 

39.7 

48.8 

43.5 

1997 

40.5 

51.2 

45.0 

1998 

40.3 

46.5 

43.6 

Multifamily' 

1992 

50.2 

1993 

47.1 

1994 

51.0 

1995 

47.8 

1996 

48.5 

1997 

48.0 

1998 

47.0 

Source:  HMDA  data  for  metropolitan  areas.  Numbers  in  parantheses  exclude  loans  less  than 
$15,000  and  loans  from  lenders  that  primarily  originate  manufactured  housing  home  loans.  The 
reductions  in  the  refinance  percentages  are  mainly  due  to  excluding  loans  less  than  $15,000,  as 
there  are  few  manufactured  housing  refinance  loans. 

'  A  purchase/refinance  breakdown  is  not  available  for  multifamily. 
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2.  Market  Estimates  for  Underserved  Areas  in 
Metropolitan  Areas 

In  the  1995  GSE  Rule,  HUD  estimated  that 
the  market  share  for  underserved  areas  would 
be  between  25  and  28  percent.  This  estimate 
turned  out  to  be  below  market  experience,  as 
underserved  areas  accounted  for 
approximately  33  percent  of  all  mortgages 
originated  in  metropolitan  areas  between 
1995  and  1997  and  for  30  percent  in  1998 
(see  Section  F.3.a  above).^ 


88  As  mentioned  earlier,  dropping  B&C  loans 
reduces  the  underserved  area  estimate  for  1997 
from  33.7  percent  to  32.4  percent.  The  main  reason 
for  HUD's  underestimate  in  1995  was  not 
anticipating  the  high  percentages  of  single-family- 
owner  mortgages  that  would  be  originated  in 
underserved  areas.  During  the  1995-97  period, 
about  27  percent  of  single-family-owner  mortgages 
financed  properties  in  underserved  areas;  this 
compares  with  24  percent  for  the  1992-94  period 
which  was  the  basis  for  HUD's  earlier  analysis. 
There  are  other  reasons  the  underserved  area 
market  shares  for  1995  to  1997  were  higher  than 
HUD's  25-28  percent  estimate.  As  discussed  earlier, 
rental  properties  accounted  for  a  larger  share  (31 
percent)  of  the  market  during  this  period  than 
assumed  (29  percent)  in  HUD's  1995  model.  Single- 
family  rental  and  multifamily  mortgages  originated 


Table  D.9  reports  HUD's  estimates  of  the 
market  share  for  underserved  areas  based  on 
the  projection  model  discussed  earlier.**^ 
After  presenting  these  estimates,  which  are 
based  mainly  on  HMDA  data  for 
metropolitan  areas,  the  effects  of  dropping 
B&C  loans  and  including  non-metropolitan 
areas  will  be  discussed. 


during  this  period  were  also  more  likely  to  finance 
properties  located  in  underserved  areas  than 
assumed  in  HUD's  earher  model.  In  1997,  45 
percent  of  single-family  rental  mortgages  and  48 
percent  of  multifamily  mortgages  financed 
properties  in  underserved  areas,  both  figures  larger 
than  HUD's  assumptions  (37.5  percent  and  42.5 
percent,  respectively)  in  its  earlier  model.  Even  in 
the  heavy  refinance  year  of  1998,  the  underserved 
areas  market  share  (30  percent)  was  higher  than 
projected  by  HUD  during  the  1995  rule-making 
process. 

8«  Table  D.9  presents  estimates  for  the  same 
combinations  of  projections  used  to  analyze  the 
Low-  and  Moderate-Income  Goal.  Table  D.6  in 
Section  F.3  defines  Cases  1,  2,  and  3;  Case  1  (the 
baseline)  projects  a  42.5  percent  share  for  single- 
family  rentals  and  a  48  percent  share  for 
multifamily  properties  while  the  more  conservative 
Case  2  projects  40  percent  and  46  percent, 
respectively. 


Federal  Register /Vol.  65,  No.  47 /Thursday,  March  9,  2000  /  Proposed  Rules 


12793 


Table  D.9 

Underserved  Area  Market  Estimates  For 
Metropolitan  Areas:  Sensitivity  Analysis 


lerved 

Size 

of  Multifamily  Market 

Case  1  with  Different  Unders 

Areas  Percentages  for  Single- 

-Family 

$40  Billion 

$46  Billion          $52  Billion 

Owner-Occupied's: 

Single-Family  Owner-Occupied: ' 

28% 

32.8  % 

33.1  % 

33.4  % 

27% 

32.1 

32.4 

32.7 

26% 

31.4 

31.7 

32.0 

25% 

30.7 

30.9 

31.3 

24% 

29.9 

30.2 

30.6 

23% 

29.2 

29.5 

29.9 

22% 

28.5 

28.8 

29.2 

21% 

27.8 

28.1 

28.5 

20% 

27.0 

27.4 

27.8 

19%* 

25.8 

26.7 

27.1 

18% 

25.6 

26.0 

26.4 

Single-Familv  Owner-Occupied: 

25%  with: 

Case  1  (above) 

30.7  % 

30.9  % 

31.3  % 

Case  2 

29.7 

30.0 

30.3 

Case  3 

31.5 

31.8 

32.1 

Sinele-Familv  Owner-Occupied: 

22%  with: 

■ 

Case  1  (above) 

28.5  % 

28.8  % 

29.2  % 

Case2 

27.5 

27.8 

28.2 

Case  3 

29.4 

29.7 

30.1 

*  These  percentages  are  assumed  to  be  the  overall  (both  home  purchase  and  refinance)  percentages  of  single-family 
owner  mortgages  in  underserved  census  tracts. 
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3.  Adjustments:  BB%i 
Underserved  Area 


BSrC  Loans.  The 
B&C  loans  from  the 
as  described  in  Sec  ion 
and  Moderate-lncopie 
area  percentage  for 
which  is  much  higl  i 
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i  nd  Moderate-Income 
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projection  model  reduces  the  underserved 
areas  market  share  by  1.2  percentage  points 
to  31.9. 

Non-metropolitan  Areas.  Underserved 
rural  areas  are  non-metropolitan  counties 
with: 

(a)  County  median  income  at  or  below  95 
percent  of  the  greater  of  statewide  non- 
metropolitan  median  income  or  nationwide 
non-metropolitan  income;  or 

(b)  A  minority  composition  equal  to  30 
percent  or  more  and  a  county  median  income 
no  more  that  120  percent  of  statewide  non- 
metropolitan  median  income. 

HMDA  does  not  provide  mortgage  data  for 
non-metropolitan  counties,  which  makes  it 
impossible  to  estimate  the  size  of  the 
mortgage  market  in  rural  areas.  However,  all 
indicators  suggest  that  underserved  counties 
in  non-metropolitan  areas  comprise  a  larger 
share  of  the  non-metropolitan  mortgage 
market  than  the  underserved  census  tracts  in 
metropolitan  areas  comprise  of  the 
metropolitan  mortgage  market.  For  instance, 
underserved  counties  within  rural  areas 
include  54  percent  of  non-metropolitan 
homeowners;  on  the  other  hand,  underserved 
census  tracts  in  metropolitan  areas  account 
for  only  34  percent  of  metropolitan 
homeowners. 

In  1997.  36  percent  of  the  GSE's  total 
purchases  in  non-metropolitan  areas  were  in 
underserved  counties  while  27  percent  of 
their  purchases  in  metropolitan  areas  were  in 
underserved  census  tracts.  These  figures  also 
suggest  the  market  share  for  underserved 
counties  in  rural  areas  is  higher  than  the 
market  share  for  underserved  census  tracts  in 
metropolitan  areas.  Thus,  HUD's  use  of  the 
metropolitan  estimate  to  proxy  the  overall 
market  for  this  goal,  including  rural  areas,  is 
conservative.  If  mortgage  data  for  non- 
metropolitan  areas  were  available,  the 
estimated  market  share  for  the  Underserved 
Areas  Goal  could  be  as  much  as  one 
percentage  point  higher.  ■'' 

The  estimates  presented  in  Table  D.9  and 
this  section's  analysis  of  dropping  B&C  loans 
and  including  non-metropolitan  areas  suggest 
that  29-32  percent  is  a  reasonable  range  for 
the  market  estimate  for  underserved  areas 
based  on  the  projection  model  described 
earlier.  This  range  incorporates  market 
conditions  that  are  more  adverse  than  have 
existed  recently  and  it  excludes  B&C  loans 
from  the  market  estimates. 

4.  Conclusions 

Based  on  the  above  findings  as  well  as 
numerous  sensitivity  analyses.  HUD 
concludes  that  29-32  percent  is  a  reasonable 
estimate  of  mortgage  market  originations  that 
would  qualify  toward  achievement  of  the 
Geographically  Targeted  Goal  if  purchased  by 
a  GSE.  HUD  recognizes  that  shifts  in 
economic  and  housing  market  conditions 


lario  described  in  Section 
underserved  area  percentage 
r  mortgages  was  21  percent 
perc^tage  points  lower  than  its 
.  the  overall  market  share 
declines  to  28  percent. 


could  affect  the  size  of  this  market;  however, 
the  market  estimate  allows  for  the  possibility 
that  adverse  economic  conditions  can  make 
housing  less  affordable  than  it  has  been  in 
the  last  few  years.  In  addition,  the  market 
estimate  incorporates  a  range  of  assumptions 
about  the  size  of  the  multifamily  market. 

H.  Size  of  the  Conventional  Conforming 
Market  for  the  Special  AfTordable  Housing 
Goal 

This  section  presents  estimates  of  the 
conventional  conforming  mortgage  market  for 
the  Special  Affordable  Housing  Goal.  The 
special  affordable  market  consists  of  owner 
and  rental  dwelling  units  which  are  occupied 
by,  or  affordable  to:  (a)  very-low-income 
families;  or  (b)  low-income  families  in  low- 
income  census  tracts;  or  (c)  low-income 
families  in  multifamily  projects  that  meet 
minimum  income  thresholds  patterned  on 
the  low-income  housing  tax  credit  (LIHTC).''^ 
HUD  estimates  that  the  special  affordable 
market  is  23-26  percent  of  the  conventional 
conforming  market. 

HUD  is  proposing  that  the  annual  goal  for 
mortgage  purchases  qualifying  under  the 
Special  Affordable  Housing  Goal  be  18 
percent  of  eligible  units  financed  in  calendar 
year  2000.  and  20  percent  of  eligible  units 
financed  in  each  of  calendar  years  2001- 
2003.  This  proposed  rule  further  provides 
that  of  the  total  mortgage  purchases  counted 
toward  the  Special  Affordable  Housing  Goal, 
each  GSE  must  annually  purchase 
multifamily  mortgages  in  an  amount  equal  to 
at  least  0.9  percent  of  the  dollar  volume  of 
combined  (single  family  and  multifamily) 
1998  mortgage  purchases  in  each  of  calendar 
year  2000.  and  1.0  percent  in  each  of 
calendar  years  2001-2003.  This  implies  the 
following  thresholds  for  the  two  GSEs:  ^^ 


^'  Assuming  that  non-metropolitan  areas  account 
for  15  percent  of  all  single-family-owner  mortgages 
and  recalling  that  the  projected  single-family-owner 
market  for  the  year  2000  accounts  for  71  percent  of 
newly-mortgaged  dwelling  units,  then  the 
underserved  area  differential  of  9  percent  in  the 
GSE  purchase  data  would  raise  the  overall  market 
estimate  by  0.96  of  a  percentage  point  (9  times  0.15 
times  0.71).  Of  course,  the  market  differential  may 
not  be  the  same  as  that  reflected  in  the  GSE  data. 


Fannie  Mae  . 
Freddie  Mac 


2000  (in  bil- 
lions) 


$3.31 
2.46 


2001-2003 
(in  billions) 


$3.68 
2.73 


Section  F  described  HUD's  methodology 
for  estimating  the  size  of  the  low-  and 
moderate-income  market.  Essentially  the 
same  methodology  is  employed  here  except 
that  the  focus  is  on  the  very-low-income 
market  (0-60  percent  of  Area  Median 
Income)  and  that  portion  of  the  low-income 
market  (60-80  percent  of  Area  Median 
Income)  that  is  located  in  low-income  census 
tracts.  Data  are  not  available  to  estimate  the 
number  of  renters  with  incomes  between  60 
and  80  percent  of  Area  Median  Income  who 
live  in  projects  that  meet  the  tax  credit 
thresholds.  Thus,  this  part  of  the  Special 
Affordable  Housing  Goal  is  not  included  in 
the  market  estimate. 


72  There  are  two  LIHTC  thresholds:  at  least  20 
percent  of  the  units  are  affordable  at  50  percent  of 
AMI  or  at  least  40  percent  of  the  units  are  affordable 
at  60  percent  of  AMI. 

'3  HUD  has  determined  that  the  total  dollar 
volume  of  the  GSEs'  combined  (single  and 
multifamily)  mortgage  purchases  in  1998,  measured 
in  unpaid  principal  balance  at  acquisition,  was  as 
follows:  Fannie  Mae  $367,589  milUon;  Freddie  Mac 
$273,231  milUon. 
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1.  Special  Affordable  Shares  by  Property 
Type 

The  basic  approach  involves  estimating  for 
each  property  type  the  share  of  dwelling 
units  financed  by  mortgages  in  a  particular 
year  that  are  occupied  by  very-low-income 
families  or  by  low-income  families  living  in 
low-income  areas.  HUD  has  combined 
mortgage  information  from  HMDA,  the 
American  Housing  Survey,  and  the  Property 
Owners  and  Managers  Survey  in  order  to 
estimate  these  special  affordable  shares. 

a.  Special  Affordable  Owner  Percentages 

The  percentage  of  single-family-owners 
that  qualify  for  the  Special  Affordable  Goal 
is  reported  in  Table  D.IO.  Table  D.IO  also 


reports  data  for  the  two  components  of  the 
Special  Affordable  Goal — very-low-income 
borrowers  and  low-income  borrowers  living 
in  low-income  census  tracts.  HMDA  data 
show  that  special  affordable  borrowers 
accounted  for  15.3  percent  of  all  conforming 
home  purchase  loans  between  1996  and 
1998.  The  special  affordable  share  of  the 
market  has  followed  a  pattern  similar  to  that 
discussed  earlier  for  the  low-mod  share  of  the 
market.  The  percentage  of  special  affordable 
borrowers  increased  significantly  between 
1992  and  1994,  from  10.4  percent  of  the 
conforming  market  to  12.6  percent  in  1993, 
and  then  to  14.1  percent  in  1994.  The 
additional  years  since  the  1995  Rule  was 
written  have  seen  the  special  affordable 


market  maintain  itself  at  an  even  higher 
level.  Over  the  past  four  years  (1995-98),  the 
special  affordable  share  of  the  market  has 
averaged  15.1  percent,  or  almost  13.0  percent 
if  manufactured  and  small  loans  are  excluded 
from  the  market  totals.  As  mentioned  earlier, 
lending  patterns  could  change  with  sharp 
changes  in  the  economy,  but  the  fact  that 
there  have  been  several  years  of  strong 
affordable  lending  suggests  that  the  market 
has  changed  in  fundamental  ways  from  the 
mortgage  market  of  the  early  1990s.  The 
effect  of  one  factor,  the  growth  in  the  B4C 
loans,  on  the  special  affordable  market  is 
discussed  below  in  Section  H.2. 

BILUNG  CODE  4210-27-P 
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Table  D.IO 

Special  Affordable  Share  of 

Single-Family  Owner-Occupied  Mortgage 

Market 

♦■ 

Home  Purchase 

Refinance                                      \ 

Conforming            Market  W/0 

Conforming 

Market  W/0 

come 

Market                  Mfg 

loans 

Maricet 

Mfg  loans 

I.  Very-Low-Ii 

8.7  % 

7.6  % 

4.5  % 

1992 

4.2%                   " 

1993 

10.8 

9.6 

5.8 

5.6 

1994 

11.9 

10.7 

11.0 

10.2 

1995 

12.0 

10.5 

12.3 

112 

1996 

12.7 

10.8 

13.0 

122 

1997 

13.0 

11.0 

14.5 

13.9 

1998 

133 

11.4 

IIJ 

11.1 

2.  Low  Income 

in  Low  Income  Areas 

1.7% 

1.6% 

1.1  % 

1992 

1.0% 

1993 

1.8 

1.7 

1.2 

12 

1994 

2.2 

2.1 

2.3 

2.2 

1995 

2.4 

2.2 

2.7 

2.5 

1996 

2.3 

2.0 

2.6 

2.5 

1997 

2.3 

2.0 

3.0 

2.9 

1998 

2.2 

2.0 

22 

2.1 

3.  Special  Affc 

rdable(lplus2) 

10.4  % 

9.3  % 

5.5  % 

1992 

5.2  % 

1993 

12.6 

IIJ 

7.0 

6.8 

1994 

14.1 

12.8 

13.2 

12.4 

1995 

14.4 

12.7 

-     14.9 

13.7 

1996 

15.0 

12.8 

15.6 

14.7 

1997 

15.3 

13.0 

17.6 

16.8 

1998 

15.5 

13.4 

13.5 

13.2 

Source:  HMD 

\  data   "Market  without  manufactured  housing  loans' 

excludes  loans  by  lenders  that 

primarily 

originate  mani 

factured  housing  loans  and  loans  less  than  $15,000. 

— 

_a-    ....    -.^..       ..._^- .    _!r..^          -.     ■■    •■>  ■  t,,.^.--t......^i..,<i*lS»nJ 
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b.  Very-Low-Income  Rental  Percentages 

Table  D.5  in  Section  F  reported  the 
percentages  of  the  single-family  rental  and 
multifamily  stock  affordable  to  very-low- 
income  families.  According  to  the  AHS,  57 
percent  of  single-family  units  and  49  percent 
of  multifamily  units  were  affordable  to  very- 
low-income  families  in  1995.  The 
corresponding  average  values  for  the  AHS's 
six  surveys  between  1985  and  1995  were  58 
percent  and  47  percent,  respectively. 

Outstanding  Housing  Stock  versus 
Mortgage  Flow.  As  discussed  in  Section  F,  an 
important  issue  concerns  whether  rent  data 
based  on  the  existing  rental  stock  from  the 
AHS  can  be  used  to  proxy  rents  of  newly 
mortgaged  rental  units.''*  HUD's  analysis  of 
POMS  data  suggests  that  it  can — estimates 
from  POMS  of  the  rent  affordability  of  newly- 
mortgaged  rental  properties  are  quite 
consistent  with  the  AHS  data  reported  in 
Table  D.5  on  the  affordability  of  the  rental 
stock.  Fifty-six  (56)  percent  of  single-family 
rental  properties  with  new  mortgages 
between  1993  and  1995  were  affordable  to 
very-low-income  families,  as  was  51  percent 
of  newly-mortgaged  multifamily  properties. 
These  percentages  for  newly-mortgaged 
properties  from  the  POMS  are  similar  to 
those  reported  above  from  the  AHS  for  the 
rental  stock.  The  baseline  projection  from 
HUD's  market  share  model  assumes  that  50 
percent  of  newly-mortgaged,  single-family 
rental  units,  and  47  percent  of  multifamily 
units,  are  affordable  to  very-low-income 
families. 

c.  Low-Income  Renters  in  Low-Income  Areas 

HMDA  does  not  provide  data  on  low- 
income  renters  living  in  low-income  census 
tracts.  As  a  substitute,  HUD  used  the  POMS 


'*  Previous  analysis  of  this  issue  has  focused  on 
the  relative  merits  of  data  from  the  recently 
completed  stock  versus  data  from  the  outstanding 
stock.  The  very-low-income  percentages  are  much 
lower  for  the  recently  completed  stock — for 
instance,  the  average  across  the  five  AHS  surveys 
were  15  percent  for  recently  completed  multifamily 
properties  versus  46  percent  for  the  multifamily 
stock.  But  it  seems  obvious  that  data  from  the 
recently  completed  stock  would  underestimate  the 
affordability  of  newly-mortgaged  units  because  they 
exclude  purchase  and  refinance  transactions 
involving  older  buildings,  which  generally  charge 
lower  rents  than  newly-constructed  buildings. 
Blackley  and  Follain  concluded  that  newly- 
constructed  properties  did  not  provide  a 
satisfactory  basis  for  estimating  the  affordability  of 
newly-mortgaged  properties.  See  "A  Critique  of  the 
Methodology  Used  to  Determine  Affordable 
Housing  Goals  for  the  Government  Sponsored 
Housing  Enterprises." 


and  AHS  data.  The  share  of  single-family  and 
multifamily  rental  units  affordable  to  low- 
income  renters  at  60-80  percent  of  area 
median  income  (AMI)  and  located  in  low- 
income  fracts  was  calculated  using  the 
internal  Census  Bureau  AHS  and  POMS  data 
files."  The  POMS  data  showed  that  8.3 
percent  of  the  1995,  single-family  rental 
stock,  and  9.3  percent  of  single-family  rental 
units  receiving  financing  between  1993  and 
1995,  were  affordable  at  the  60-80  percent 
level  and  were  located  in  low-income  census 
fracts.  The  POMS  data  also  showed  that  12.4 
percent  of  the  1995  multifamily  stock,  and 
13.5  percent  of  the  multifamily  units 
receiving  financing  between  1993  and  1995, 
were  affordable  at  the  60-80  percent  level 
and  located  in  low-income  census  tracts." 
The  baseline  analysis  below  assumes  that  8 
percent  of  the  single-family  rental  units  and 
11.0  percent  of  multifamily  units  are 
affordable  at  60-80  percent  of  AMI  and 
located  in  low-income  areas. ^^ 

2.  Size  of  the  Special  Affordable  Market 

During  the  1995  rule  making,  HUD 
estimated  a  market  share  for  the  Special 
Affordable  Goal  of  20-23  percent.  This 
estimate  turned  out  to  be  below  market 
experience,  as  the  special  affordable  market 
accounted  for  almost  29  percent  of  all 
housing  units  financed  in  metropolitan  areas 


'*  Affordabihty  was  calculated  as  discus.sed 
earher  in  Section  F,  using  AHS  monthly  housing 
cost,  monthly  rent,  number  of  bedrooms,  and  MSA 
location  fields.  Low-income  tracts  were  identified 
using  the  income  characteristics  of  census  tracts 
from  the  1990  Census  of  Population,  and  the  census 
tract  field  on  the  AHS  file  was  used  to  assign  units 
in  the  AHS  survey  to  low-income  tracts  and  other 
tracts.  POMS  data  on  year  of  mortgage  origination 
were  utilized  to  restrict  the  sample  to  properties 
mortgaged  during  1993-1995. 

76  During  the  1995  rule-making  process.  HUD 
examined  the  rental  housing  stock  located  in  low- 
income  zones  of  4 1  metropolitan  areas  surveyed  as 
part  of  the  AHS  between  1989  and  1993.  While  the 
low-income  zones  did  not  exactly  coincide  with 
low-income  tracts,  they  were  the  only  proxy  readily 
available  to  HUD  at  that  time.  Slightly  over  13 
percent  of  single-family  rental  units  were  both 
affordable  at  the  60-80  percent  of  AMI  level  and 
located  in  low-income  zones;  almost  16  percent  of 
multifamily  units  fell  into  this  category. 

'7  Therefore,  combining  the  assumed  very-low- 
income  percentage  of  50  percent  (47  percent)  for 
single-family  rental  (multifamily)  units  vtrith  the 
assumed  low-income-in-low-incorae-area 
percentage  of  8  percent  (11  percent)  for  single- 
family  rental  (multifamily)  units  yields  the  special 
affordable  percentage  of  58  percent  (58  percent)  for 
single-family  rental  (multifamily)  units.  This  is  the 
baseline  Case  1  in  Table  D.6. 


between  1995  and  1997.  As  explained  in 
Section  F.3.a,  there  are  several  explanations 
for  HUD's  underestimate  of  the  1995-97 
market.  The  financing  of  rental  properties 
during  1995-97  was  larger  than  anticipated. 
HUD's  earlier  estimates  assumed  a  rental 
share  of  29  percent,  which  was  lower  that  the 
approximately  31  percent  rental  share  for  the 
years  1995-97.  Another  important  reason  for 
HUD's  underestimate  was  not  anticipating 
the  high  percentage  of  single-family-owner 
mortgages  that  would  be  originated  for 
special  affordable  borrowers.  During  the 
1995-97  period,  15.4  percent  of  all  (both 
home  purchase  and  refinance)  single-family- 
owner  mortgages  financed  properties  for 
special  affordable  borrowers;  this  compares 
with  9.5  percent  for  the  1992-94  period 
which  was  the  basis  for  HUD's  earlier 
analysis.  The  1995-97  mortgage  markets 
originated  more  affordable  single-family 
mortgages  than  anticipated.'*  Furthermore, 
the  special  affordable  market  remained  strong 
during  the  heavy  refinance  year  of  1998.  Over 
26  percent  of  all  dwelling  imits  financed  in 
1998  qualified  for  the  Special  Affordable 
Goal. 

The  size  of  the  special  affordable  market 
depends  in  large  part  on  the  size  of  the 
multifamily  market  and  on  the  special 
affordable  percentages  of  both  owmers  and 
renters.  Table  D.ll  gives  new  market 
estimates  for  different  combinations  of  these 
factors.  As  before,  Case  2  is  slightly  more 
conservative  than  the  baseline  projections 
(Case  1)  mentioned  above.  For  instance,  Case 
2  assumes  that  only  6  percent  of  rental  units 
are  affordable  to  low-income  renters  living  in 
low-income  areas. 


'"The  29.0  percent  estimate  for  1997  also 
includes  manufactured  housing  and  small  loans 
while  HUD's  earlier  20-23  percent  estimate 
excluded  the  effects  of  these  loans.  Excluding 
manufacturing  housing  and  small  loans  from  the 
1997  market  would  reduce  the  special  affordable 
share  of  29.0  percent  by  a  percentage  point  to  28.0 
percent.  This  can  be  approximated  by  multiplying 
the  single-famity-owner  property  share  (0.69)  for 
1997  by  the  1.4  percentage  point  differential 
between  the  special  affordable  share  of  all  (home 
purchase  and  refinance)  single-family-owner 
mortgages  in  1997  with  manufactured  and  small 
loans  included  (16.3  percent)  and  the 
corresponding  share  with  these  loans  excluded 
(14.9  percent).  This  gives  a  reduction  of  0.97 
percentage  point.  These  calculations  overstate  the 
actual  reduction  because  they  do  not  include  the 
effect  of  the  increase  in  the  rental  share  of  the 
market  that  accompanies  dropping  manufactured 
housing  and  small  loans  from  the  market  totals. 


12798 


BILUNG  CODE  4210-27  -C 


Federal  Register /Vol.  65.  No.  47  /  Thursday,  March  9,  2000  /  Proposed  Rules 


Table  D.ll 


Special  Affordable  Mortgage  Market: 
Sensitivity  Analysis 


Size  of  Muhifamily  Market 


S40  Billion 


S46  Billion 


$S2  Billion 


26.5  % 

27.0% 

27.7  % 

25.8 

26.3 

27.0 

25.1 

25.6 

26.3 

24.4 

24.9 

25.6 

23.6 

24.2 

24.9 

22.9 

23.5 

24.2 

22.2 

22.8 

23.5 

TaM  1  With: 

(a)  Rent  Affordable  at  60%  AMI:  Single-FamUy 
Rent  Percentages-  50%,  Multifinaily=  47% 

(b)  Low-Income  in  Low-Income  Areas=  8%  for 
Single-Family  Rental  and  1 1%  for  Multifamily 

(c)  Single-Family  OwDcr-Occupied's 
Special  Affordable  Share: ' 

15.0% 
14.0% 
13.0% 
12.0% 
11.0% 
10.0% 
9.0% 

Case  2  With; 

(a)  Rent  Affordable  at  60%  AMI:  Single-FamUy 
Rent  Percentages-  47%,  Multifiunily-  44% 

(b)  Low-Income  In  Low-Income  Areas=  6%  for 
Single-Family  Rental  and  10%  for  Multifamily 

(c)  Single-Family  Owner-Occupied's 
Special  Affordable  Share: 

14.0% 
13.0% 
12.0% 
11.0% 
10.0% 

C»%t  3  With: 

(a)  Rent  Affordable  at  60%  AMI:  Single-Family 
Rent  Percentage-  53%,  Multifamily-  50% 

(b)  Low-Income  in  Low-Income  Areas-  8%  for 
Single-Family  Rental  and  12%  for  Multifamily 

(c)  Single-Family  Owner-Occupied's 
Special  Affordable  Share: 

14.0% 
13.0% 
12.0% 
11.0% 
10.0% 


These  percentages  are  used  for  home  purchase  loans.  Refinance  loans  were  assumed  to  be  1.4  percentage 
points  lower  for  each  alternative. 


23.8% 

24.3  % 

24.9  % 

23.0 

23.5 

24.2 

22.3 

22.8 

23.5 

21.5 

22.1 

22.7 

20.8 

21J 

22.0 

28.0  % 

28.6  % 

29.3% 

27.3 

27.9 

28.6 

26.6 

27.2 

27.9 

25.9 

26.5 

27.2 

25.2 

25.8 

26.6 
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When  the  special  affordable  share  of  the 
single-family  market  for  home  mortgages  is  at 
its  1994-98  level  of  14-15  percent,  the 
special  affordable  market  estimate  is  26-27 
percent  under  HUD's  baseline  projections.  In 
fact,  the  market  estimates  remain  above  24 
percent  even  if  the  special  affordable 
percentage  for  home  loans  falls  from  its  15- 
percent-plus  level  during  1996-1998  to  as 
low  as"10-ll  percent,  which  is  similar  to  the 
1992  level.  Thus,  a  24  percent  market 
estimate  allows  for  the  possibility  that 
adverse  economic  conditions  could  keep 
special  affordable  families  out  of  the  housing 
market.  On  the  other  hand,  if  the  special 
affordable  percentage  stays  at  its  recent 
levels,  the  market  estimate  is  as  high  as  27 
percent.'^ 

B&<i:  Loans.  The  procedure  for  dropping 
B&C  loans  firom  the  projections  is  the  same 
as  described  in  Section  F.3.b  for  the  Low- 
and  Moderate-Income  Goal.  The  special 
affordable  percentage  for  B&C  loans  is  29.4 
percent,  which  is  not  much  higher  than  the 
projected  percentages  for  the  overall  market 
given  in  Table  D.9).  Thus,  dropping  B&C 
loans  will  not  appreciably  reduce  the  overall 
market  estimates.  Consider  in  Table  D.ll,  the 
case  of  a  single-family-owner  percentage  of 
15  percent,  which  yields  an  overall  market 
estimate  for  Special  Affordable  Goal  of  27 
percent.  Dropping  B&C  loans  from  the 
projection  model  reduces  the  special 
affordable  market  share  by  0.2  percentage 
points  to  26.8.  The  effect  would  be  slightly 
larger  for  the  other  cases  given  in  Table  D.ll. 

Based  on  the  data  presented  in  Table  D.ll 
and  the  analysis  of  the  effects  of  excluding 
B&C  loans  from  the  market,  a  range  of  23- 
26  percent  is  a  reasonable  estimate  of  the 
special  affordable  market.  This  range 
includes  market  conditions  that  are  much 
more  adverse  than  have  recently  existed. 
Additional  sensitivity  analyses  are  provided 
in  the  remainder  of  this  section. 

Additional  Sensitivity  Analyses.  The 
market  estimate  declines  by  one-half  of  a 
percentage  point  if  the  estimate  of  the 
multifamily  mortgage  market  is  changed  from 
$46  billion  to  $40  billion.  For  example,  when 
the  special  affordable  share  of  the  owner 
market  is  13  percent,  the  overall  market 
estimate  is  reduced  from  25.6  percent  to  25.1 
percent  when  the  multifamily  volume 
assumption  is  reduced  from  $46  billion  to 
$40  billion.  The  market  estimates  under  the 
more  conservative  Case  2  projections  are 
approximately  two  percentage  points  below 


■'^  The  upper  bound  of  27  percent  from  HUD's 
baseline  special  affordable  model  is  obtained  when 
the  special  affordable  share  of  home  purchase  loans 
is  15.0  percent,  which  was  the  figure  for  1997  (see 
Table  D.IO).  However,  the  upper  bound  of  27 
percent  is  below  the  1997  estimate  of  the  special 
affordable  market  of  29.0  percent  presented  earlier 
(see  Section  F.3.a).  There  are  several  reasons  for  this 
discrepancy.  As  mentioned  earlier,  the  rental  share 
in  HUD's  baseline  projection  model  is  less  than  the 
rental  share  of  the  1997  market.  In  addition.  HUD's 
projection  model  assumes  that  the  special 
affordable  share  of  refinance  mortgages  will  be  1.4 
percentage  points  less  than  the  corresponding  share 
for  home  purchase  loans  (1.4  percent  is  the  average 
difference  between  1992  and  1998).  But  in  1997,  the 
special  affordable  share  (17.6  percent)  of  refinance 
mortgages  was  larger  than  the  corresponding  share 
(15.3  percent)  for  home  loans. 


those  under  the  Case  1  projections.  This  is 
due  mainly  to  Case  2's  lower  share  of  single- 
family  investor  mortgages  (8  percent  versus 
10  percent  in  Case  1)  and  its  lower 
affordability  and  low-income-area 
percentages  for  rental  housing  (e.g.,  53 
percent  for  single-fomily  rental  units  in  Case 
2  versus  58  percent  in  Case  1). 

Increasing  the  volume  of  single-family 
originations  by  $200  billion  to  $1,300  billion 
reduces  the  market  estimate  by  0.7 
percentage  points,  while  reducing  the 
volume  of  single-family  originations  by  $200 
billion  to  $900  billion  increases  tfie  market 
estimate  by  about  one  percentage  point. 
Using  a  recent  MBA  projection  of  $950 
billion  in  single-family  originations  and  a  20 
percent  refinance  rate,  the  special  affordable 
market  is  projected  to  be  26.6  percent  if 
multifamily  originations  are  $46  billion,  and 
26.0  percent  if  multifamily  originations  are 
$40  billion,  assuming  that  the  single-family 
owner-occupied  special  affordable  share  is  13 
percent. 

A  recession  scenario  and  a  heavy  refinance 
scenario  were  described  during  the 
discussion  of  the  Low-  and  Moderate-Income 
Goal  in  Section  F.  The  recession  scenario 
assumed  that  special  affordable  borrowers 
would  acxount  for  only  9-10  percent  of 
newly-originated  home  loans.  In  these  cases, 
the  market  share  for  the  Special  Affordable 
Goal  declines  to  23-24  percent.  In  the  heavy 
refinance  scenario,  the  special  affordable 
percentage  for  refinancing  borrowers  was 
assumed  to  be  four  percentage  points  lower 
that  the  corresponding  percentage  for 
borrowers  purchasing  a  home.  In  this  case, 
the  market  share  for  the  Special  Affordable 
Goal  was  typically  in  the  23-25  percent 
range,  depending  on  assumptions  about  the 
incomes  of  borrowers  in  the  home  purchase 
market.  As  noted  earlier,  the  special 
affordable  market  share  was  approximately 
26  percent  during  1998,  a  period  of  heavy 
refinance  activity. 

Tax  Credit  Definition.  Data  are  not 
available  to  measure  the  increase  in  market 
share  associated  with  including  low-income 
units  located  in  multifamily  buildings  that 
meet  threshold  standards  for  the  low-income 
housing  tax  credit.  Currently,  the  effect  on 
GSE  performance  under  the  Special 
Affordable  Housing  Goal  is  rather  small.  For 
instance,  adding  the  tax  credit  condition 
increases  Fannie  Mae's  1997  performance  by 
only  half  a  percentage  point,  fi^m  16.5  to  17 
percent.  At  first  glance,  this  small  effect 
seems  at  odds  with  the  fact  that  26.5  percent 
of  Fannie  Mae's  multifamily  purchases 
during  1997  involved  properties  with  a  very- 
low-income  occupancy  of  100  percent,  and 
43.0  percent  involved  properties  with  a  very- 
low-income  occupancy  of  over  40  percent. 
The  explanation,  of  course,  is  that  most  of  the 
rental  units  in  these  "tax -credit"  properties 
are  covered  by  the  very-low-income  and  low- 
income-in-low-income-areas  components  of 
the  Special  Affordable  Goal. 

3.  Conclusions 

Sensitivity  analyses  were  conducted  for  the 
market  shares  of  each  property  type,  for  the 
very-low-income  shares  of  each  property 
type,  and  for  various  assumptions  in  the 
market  projection  model.  These  analyses 


suggest  that  23-26  percent  is  a  reasonable 
estimate  of  the  size  of  the  conventional 
conforming  market  for  the  Special  Affordable 
Housing  Goal.  This  estimate  excludes  B&C 
loans  and  allows  for  the  possibility  that 
homeown«rship  will  not  remain  as  affordable 
as  it  has  over  the  past  five  years.  In  addition, 
the  estimate  covers  a  range  of  projections 
about  tlie  size  of  the  multifamily  market. 

I.  Impact  of  New  FHA  Limb  Limito 

This  section  discusses  recent  statutory 
changes  that  raised  the  FHA  loan  limits  and 
the  impact  of  these  changes  on  the 
conventional  market  and  the  ability  of  the 
GSEs  to  meet  their  housing  goals. 

Studies  have  shown  that  the  FHA  has  been 
the  primary  bearer  of  credit  risk  on  home 
mortgage  loans  to  lower-income  and  African 
American  or  Hispanic  borrowers  and  in  low- 
income,  central  city,  and  minority 
neighborhoods.  Many  of  the  loans  that  FHA 
insures  would  qualify  for  one  or  more  of  the 
GSEs'  housing  goals.  Raising  the  FHA  loan 
limits  will  increase  the  portion  of  the 
mortgage  market  that  is  eligible  for  FHA. 
possibly  resulting  in  a  shift  of  loans  from  the 
conventional  market  to  FHA.  It  could  also 
shift  loans  that  would  otherwise  meet  the 
GSE  goals  from  the  conventional  market  to 
FHA.  To  the  extent  this  occurs,  the  new  FHA 
loan  limits  could  have  an  impact  on  the 
conventional  market  and  on  the  GSEs. 

The  information  in  this  section  suggests 
that  many  of  the  new  FHA  loans  would  not 
qualify  for  conventional  financing.  Some  of 
the  above  mentioned  studies  have  also 
shown  that  there  has  been  little  overlap 
between  FHA  and  the  conventional  market 
prior  to  the  loan  limit  increase.  This  is  likely 
to  be  the  case  for  newly  eligible  FHA  loans 
as  the  higher  loan  limits  extend  FHA  access 
to  more  families  who  are  denied  mortgage 
credit  or  otherwise  underserved  by  the 
conventional  market.  The  new  FHA  loans  are 
likely  to  collectively  resemble  current  FHA 
loans  in  many  respects,  but  with  higher  loan 
amounts  and  borrower  incomes.  Differential 
homeownership  rates  as  well  as  mortgage 
credit  denials  which  persist  across  income 
levels  for  minority  families  and  inner  city 
residents  provide  evidence  that  underserved 
markets  exist  for  FHA  to  ser\'e  at  these  higher 
loan  amounts  and  incomes. 

The  number  of  new  FHA  loans  resulting 
from  the  loan  limit  increase  is  likely  to  be 
relatively  small.  While  reasonable  estimates 
of  new  FHA  volume  could  vary,  their  range 
is  likely  to  be  under  50,000  new  loans 
compared  to  FHA's  total  home  purchase  loan 
volume  of  about  800,000  in  1998.  Standard 
and  Poor's  Insurance  Ratings  Service  does 
not  offer  a  numerical  estimate,  but  this  rating 
agency  finds  the  outlook  for  the  private 
mortgage  insurance  industry  is  stable  through 
2001 ,  and  suggests  that  the  portion  of  the 
market  that  FHA  will  serve  near  the  new  loan 
limits  will  be  less  than  the  portion  it 
presently  serves  at  lower  levels.  Similarly. 
Moody's  Investors  Service  believes  the  higher 
FHA  loan  limits  will  "dent"  the  volumes  of 
private  mortgage  insurers,  but  is  not  a  source 
of  significant  concern  with  regard  to  the 
industry  outlook. 

Furthermore,  most  new  loans  are  expected 
to  come  from  higher  cost  housing  markets.  In 
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Department  estimated  the  percentage 
increase  in  the  number  of  FHA-insured  home 
purchase  loans  in  FY  1999  relative  to  the 
prior  year  would  be  about  2.6  percent  in 
metropolitan  areas  and  about  11  percent  in 
non-metropolitan  areas.  The  average  loan 
amount  of  the  new  loans  was  estimated  at  the 
time  to  be  about  $143,000,  reflecting  the  fact 
that  some  new  loans  would  come  in  at  or 
near  the  new  floor  of  (thenj  $109,032  and 
others  in  higher  cost  markets  would  come  in 
at  or  near  the  new  ceiling  of  (ihenj  $197,621. 
Areas  with  1998  loan  limits  between  the  new 
floor  of  $109,032  and  the  1998  ceiling  of 
$170,362  were  considered  to  unaffected  by 
the  statutory  changes  because  their  loan  limit 
would  continue  to  be  set  at  95  percent  of 
local  median  sales  price.  The  Department 
estimated  that  36  high-cost  metropolitan 
areas  would  be  affected  by  the  higher 
proposed  ceiling,  174  lower-cost 
metropolitan  areas  and  most  non- 
metropolitan  counties  would  be  affected  by 
the  higher  floor,  and  115  moderate-cost 
metropolitan  areas  would  be  unaffected. 

The  biggest  impact  on  FHA  volume  was 
expected  from  raising  the  ceiling  in  the  36 
highest  cost  metropolitan  areas.  In  thf  se  high 
cost  areas,  the  old  FHA  ceiling  (75  pe.-cent 
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individual  metropolitan  area  level.  For  each 
metropolitan  area,  the  Department  analyzed  the 
HMDA  distribution  of  all  home  purchase  loans 
made  in  1996. 

The  first  step  in  the  Department's  methodology 
was  to  determine  the  number  and  size  of  newly 
eligible  loans  in  metropolitan  areas  (as  reported  in 
HMDA)  had  the  higher  FHA  floor  and  ceiling 
provisions  been  in  effect  in  1996.  To  do  this,  the 
Department  used  the  actual  1996  FHA  loan  limit  for 
each  area  and  estimated  new  hvpothetical  FHA 
limits  for  each  are  using  48  and  87  percent  of  the 
1996  conforming  loan  limit  of  5207,000  as  the  new 
floor  and  ceiling  The  next  step  was  to  estimate  the 
share  of  the  newly  eligible  loans  in  each  area  that 
might  come  to  FHA.  The  FHA  shares  were 
estimated  for  each  decile  of  the  HMDA  distribution 
in  the  local  market,  assuming  that  FHA's  average 
share  of  the  eligible  market  in  each  MSA  would 
decline  as  FHA's  penetration  extended  into  the 
higher  deciles  of  the  market.  The  assumption  of 
declining  FHA  market  shares  in  the  upper  deciles 
of  the  market  was  reasonable  for  two  reasons.  First, 
higher  income  borrowers  generally  have  more 
choices  in  terms  of  access  to  conventional 
financing.  Second,  FHA's  downpayment 
requirements  at  the  time  were  greater  for  higher 
priced  homes.  Under  FHA  downpayment  rules  in 
effect  at  the  time  this  analysis  was  performed,  FHA 
required  a  10  percent  marginal  downpayment  on 
the  amount  of  property  acquisition  cost  above 
5125,000.  (Acquisition  cost  is  defined  as  the  lesser 
of  sales  price  or  appraised  value  plus  allowable 
borrower-paid  closing  costs.)  Higher  downpayment 
requirements  in  the  upper  end  of  the  market  made 
FHA  financing  a  less  attractive  alternative  to 
conventional  financing  for  potential  borrowers  who 
could  qualify  for  a  conventional  loan. 

For  non-metropolitan  areas,  the  methodology  was 
less  area  specific  because  HMDA  data  do  not 
generally  cover  non-metropolitan  areas.  Rather, 
1995  American  Housing  Survey  data  was  used  to 
determine  that  about  75  percent  of  the  rural  market 
was  already  eligible  for  FHA  under  the  old  floor  (38 
percent  of  conforming  loan  limit).  Despite  the  high 
eligibility,  only  7  percent  of  the  rural  market  was 
actually  financed  with  FHA-insured  loans.  Raising 
the  FHA  floor  to  48  percent  of  the  conforming  loan 
limit  was  estimated  to  increase  FHA  volume  by 
about  11  percent,  assuming  a  declining  share  of  the 
newly  eligible  existing  housing  market,  plus  some 
additional  demand  for  new  construction. 


of  the  conforming  loan  limit)  was  lower  than 
95  percent  of  the  local  median  house  price. 
Thus,  the  old  ceiling  limited  FHA  eligibility 
to  the  lower-priced  portion  of  the  local 
market.  Raising  the  ceiling  would  extend 
FHA  eligibility  into  the  higher  volume 
middle  of  the  local  sales  market  for  these 
high  cost  markets. 

In  lower  cost  areas  where  the  did  FHA 
floor  applied,  FHA  eligibility  was  already 
above  the  middle  of  the  local  market.  That  is, 
the  old  floor  (38  percent  of  the  conforming 
loan  limit)  was  higher  than  95  percent  of  the 
local  median  house  price.^^  Raising  the  FHA 
floor  would  have  a  relatively  small  impact  in 
these  lower  cost  areas,  as  FHA  is  likely  to 
capture  a  smaller  share  of  the  newly  eligible 
upper  portion  of  the  lower  market. 

Two  additional  provisions  enacted  by  the 
HUD  Appropriations  Act  were  not 
incorporated  into  the  Department's  original 
budget  estimate.  These  are  (1)  the  provision 
which  directed  the  Department  to  set  new 
loan  limits  for  entire  metropolitan  areas 
based  on  the  median  home  sales  price  of  the 
highest  cost  county  within  the  metropolitan 
area,  and  (2)  the  downpayment  simplification 
provision,  which  not  only  simplified  the 
minimum  FHA  downpayment  calculation 
but  also  eliminated  the  10  percent  marginal 
downpayment  requirement  for  higher  priced 
homes.""* 

The  high  cost  county  provision  was 
estimated  to  raise  the  budget  impact  by  about 
6  percent  to  $85  million.  The  impact  was  at 
first  considered  to  be  small  because  the 
Department  did  not  have  access  to  county- 
level  median  sales  prices  in  most 
metropolitan  areas  with  which  to  implement 
this  provision.  Rather,  changes  due  to  the 
highest  cost  county  provision  were  assumed 
to  come  from  locally  generated  sales  data 
submitted  to  the  Department  by  individual 
counties  to  appeal  their  FHA  loan  limits. 
Loan  limit  changes  based  on  previously 
approved  local  appeals  would  not  have  a 
large  impact  on  FHA  volume,  and  would 
affect  primarily  moderate  cost  metropolitan 
areas  (most  being  among  the  115  moderate 
cost  areas  unaffected  by  the  new  floor  and 
ceiling  as  noted  above).  However,  the  impact 
of  this  provision  may  prove  to  be  larger  than 
the  original  estimate  as  additional  appeals 
are  being  filed  from  multiple  county 
metropolitan  areas,  and  as  the  Department 


83  The  Department  used  1995  American  Housing 
Survey  data  to  estimate  that  75  percent  of  the  rural 
market  was  already  covered  by  the  old  FHA  floor 
at  38  percent  of  conforming  loan  limit. 

»••  Prior  to  the  enactment  of  HUD's  FY  1999 
Appropriations  Act,  FHA's  statutory  downpayment 
requirements  were  3  percent  of  the  first  525,000  of 
property  acquisition  cost,  5  percent  of  the  next 
$100,000  of  acquisition  cost,  and  10  percent  of  the 
acquisition  cost  above  5125,000.  (Acquisition  cost 
is  defined  as  the  lesser  of  sales  price  or  appraised 
value  of  the  property  plus  allowable  borrower-paid 
closing  costs.)  The  new  provision  limits  the 
mortgage  to  97.75  percent  (or  97.15  percent  in  areas 
with  lower  than  average  closing  costs),  subject  to 
the  borrower  having  a  3  percent  minimum  cash 
investment.  (Borrower  cash  investment  includes 
allowable  borrower-paid  closing  costs.)  This  change 
in  the  FHA  downpayment  provisions  will  raise  the 
maximum  FHA  mortgage  amount  for  buyers  of 
higher  priced  homes. 
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seeks  out  new  national  sources  of  county 
level  median  sales  prices." 

The  downpayment  provisions  in  the  HUD 
Appropriations  Act  were  tested  in  pilot 
programs  conducted  by  FHA  in  Alaska  and 
Hawaii  during  1997.  In  both  these  states, 
where  home  prices  are  generally  higher  than 
the  rest  of  the  nation,  the  downpayment 
simplification  pilot  raised  the  percentage  of 
large  loans  that  FHA  insured  in  1997  relative 
to  the  pre-pilot  year  of  1996.  In  the 
Department's  1998  report  to  Congress  on  the 
Alaska  and  Hawaii  pilots,  it  was  reported 
that  during  these  two  years  loans  over 
$150,000  increased  from  20  percent  to  28 
percent  in  Alaska,  and  from  51  percent  to  54 
percent  in  Hawaii. ^e  This  experience 
suggests  that  the  downpayment 
simplification  provision  will  affect  the 
volume  of  large  loans  the  Department  insures 
and  could  produce  a  higher  impact  from 
raising  the  FHA  loan  limit  ceiling. 


3.  Estimated  FHA  Loan  Volume 

The  inclusion  of  the  high  cost  county  and 
the  downpayment  simplification  provisions 
in  the  HUD  FY  1999  Appropriations  Act 
suggest  that  the  estimate  of  about  a  3  percent 
increase  in  FHA  home  purchase  volume  due 
to  the  higher  FHA  loan  limits  may  be  low. 
The  impacts  of  these  two  additional 
provisions  are  difficult  to  quantify  with 
precision.  A  volume  estimate  for  FHA  which 
takes  into  account  the  high  cost  county  and 
dov\rnpayment  simplification  provisions 
could  be  two  times  the  original  3  percent 
estimate.  That  is,  the  combined  impact  of  all 
the  statutory  changes  on  FHA  loan  volume 
would  be  an  increase  of  approximately  6 
percent  in  home  purchase  mortgages  insured. 

In  addition,  the  average  loan  amount  of 
new  loans,  which  had  been  estimated  at 
$143,000,  should  now  be  estimated  at  about 
$154,000,  reflecting  new  loans  now  coming 
from  moderate-cost  previously  unaffected 
areas  (due  to  the  high  cost  county  provision), 
and  more  loans  than  originally  estimated 


coming  from  the  highest  cost  areas  (due  to 
downpayment  simplification). 

The  1999  dollar  volume  of  new  FHA 
business  associated  with  the  loan  limit 
increase  and  the  other  provisions  of  the  1999 
Appropriations  Act  is  estimated  as  follows. 
In  FY  1998,  the  Department  insured  about 
800,000  home  purchase  loans.  Using  6 
percent  as  the  estimated  increase  in  the 
number  of  home  purchase  loan  cases  that 
FHA  will  insure  in  a  typical  year  gives  about 
50,000  new  loans.  At  an  average  loan  amount 
of  $154,000  per  new  loan,  the  estimated 
annual  dollar  volume  impact  would  be  over 
$7.0  billion. 

An  estimate  of  the  breakdown  of  the  new 
loans  by  size  and  minimum  income  to 
qualify  is  as  follows.  If  one  assumes  the 
upper  end  of  the  likely  range  of  new  FHA 
home  purchase  loan  cases  (that  is,  a  6  percent 
increase),  then  the  following  is  an  estimated 
breakdown  of  loan  size  and  minimum 
borrower  incomes:  *^ 


Range  of  loan  amounts 

Number  of         Average  New 
new  loans          loan  amount 

Minimum  in- 
come to  qual- 
ify for  average 
loan 

Under  $150,000 

12.000 
36.000 

$92,000 
175.000 

$33  000 

$150,000  and  Over 

60  000 

Total  

48,000 

154,000 

4.  Overlap  with  the  Conventional  Market 
Should  be  Small 

The  Department  based  its  original  budget 
impact  estimate  and  the  revised  volume 
estimate  on  an  analysis  of  HMDA  data 
because  this  data  source  was  determined  to 
be  the  best  available  indicator  of  local  market 
activity  by  loan  size.  By  using  HMDA  data  for 
this  purpose,  one  might  infer  that  all  the  new 
FHA-insured  loans  will  result  in  a  one-for- 
one  reduction  in  conventional  lending. 
Rather,  as  will  be  discussed  below,  the 
Department  believes  that  FHA  will  extend 
new  housing  opportunities  to  those  who  are 
inadequately  served  by  the  conventional 
markets.  HMDA  data  are  limited  in  that  they 
do  not  support  an  analysis  of  the  potential 
overlap  between  the  new  FHA  loans  and  the 
existing  conventional  market.  The  question 
of  overlap  will  instead  be  addressed  by  the 
discussion  and  analysis  presented  below. 

a.  FHA  Competition  with  Private  Mortgage 
Insurance 

In  a  February  1&99  commentary  on  the 
outlook  for  the  U.S.  residential  mortgage 
insurance  industry.  Standard  and  Poor's 
Insurance  Ratings  Service  projected  a  stable 
outlook  for  the  PMI  industry  through  2001 
and  makes  the  following  comments  on  the 
impact  of  the  higher  FHA  loan  limits: 


®5  The  Department  is  working  with  the  Office  of 
Federal  Housing  Enterprise  Oversight  to  develop 
additional  data  on  local  median  sales  price  that  may 
prove  useful  for  future  FHA  loan  limit 
determinations. 

^  "  A  Study  of  FHA  Downpayment 
Simplification,"  April  1998.  Tables  11  and  12. 


Congress  recently  increased  the  size  limits 
of  loans  eligible  for  Federal  Housing 
Administration  insurance.  The  [FHA]  limit  in 
"high  cost"  areas  is  .  .  .  not  far  below  the 
GSE  limit  of  $240,000.  While  FHA  borrowers 
meet  lower  standards  than  conforming 
borrowers,  and  pay  higher  rates  and  fees  for 
their  loans,  a  good  number  of  FHA  borrowers 
are  thought  to  qualify  for  the  conforming 
market.  There  is  no  doubt  that  the  increase 
in  the  FHA  size  limitation  will  pull  eligible 
borrowers  from  the  conforming  market. 
However,  borrowers  who  qualify  for  private 
mortgages  generally  have  more  financing 
alternatives  as  the  loan  amounts  rise. 
Therefore,  the  portion  of  eligible  loans  that 
the  FHA  takes  at  these  upper  levels  should 
be  less  than  that  of  the  loans  it  insures  at 
lower  levels.^ 

Similarly,  Moody's  Investors  Service,  in  an 
October,  1998  report  on  the  outlook  of  the 
U.S.  mortgage  insurance  industry,  states 

The  recently  approved  increase  of  the  size 
of  eligible  mortgages  under  the  FHA 
programs,  while  denting  the  private  mortgage 
insurers'  volumes,  is  not  a  source  of 
significant  additional  concern.''^ 

The  Standard  and  Poor's  analysis  is  correct 
in  focusing  on  the  impact  of  the  new  high 
cost  ceiling  and  not  the  new  floor.  In  areas 
affected  by  the  higher  floor,  the  old  floor 
already  gave  borrowers  access  to  well  over 


*' Minimum  incomes  based  on  a  7.5  percent,  30- 
year  fixed-rate  mortgage  loan  and  a  front-end  ratio 
of  29  percent. 

»»  Standard  and  Poor's,  1999.  'Stable  Outlook 
Projected  for  U.S.  Domestic  Residential  Mortgage 
Insurance,  Industry  Conditions  and  Outlook  1998  to 


half  of  the  local  sales  market.  Raising  the 
floor  only  increased  FHA  access  to  the  upper 
tiers  of  these  low  costs  markets  and  made 
FHA  financing  of  new  construction  more 
feasible.  Rather,  in  the  highest  cost  markets, 
which  were  capped  by  the  old  ceiling,  the 
new  FHA  ceiling  will  have  the  greatest 
impact.  In  these  high  cost  areas,  FHA  access 
was  previously  limited  to  the  lower  tiers  of 
the  local  market.  The  increase  in  the  ceiling 
will  now  extend  FHA  access  to  more  of  the 
higher-volume  middle  portion  of  the  market. 
Yet,  as  the  Standard  and  Poor's  analysis  also 
correctly  points  out,  the  higher  dollar  loan 
amounts  suggest  potential  borrowers  will 
have  more  alternatives  in  the  conventional 
market,  and  when  comparing  FHA  premiums 
with  PMI  premiums,  most  who  qualify  for  a 
conventional  loan  will  do  so. 

b.  Cost  Comparison:  FHA  Premiums  are 
Higher 

Standard  and  Poor's  acknowledgment  that 
FHA  costs  are  higher  than  PMI  costs  is 
consistent  with  the  Department's  own 
analysis  of  the  premium  differentials 
between  FHA  and  PMI.  Except  for  loan  to 
value  ratios  above  95  percent  (which 
represent  a  very  small,  albeit  growing, 
fraction  of  the  loans  that  the  PMIs  insure) 
FHA's  premiums  are  much  higher  than  PMI 
premiums.  For  example,  a  30-year  $100,000 
conventional  loan  with  a  90  percent  LTV 


2001."  Insurance  Ratings  Service  Commentary. 
February  17.  p.  9. 

■•Moody's  Investors  Service.  Inc..  1998.  "US 
Mortgage  Insurers  Industry  Outlook,"  October,  p.  8. 
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ratio  will  typically 
$2,900  (net  present 
PMI  premiums 
canceled  when  the 
to  80  percent.  The 
cannot  be  canceled 
consent,  will  cost 
if  the  loan  is  held 
loan  is  prepaid  afte  r 
LTV  loans— those 
percent — the  PMI 
cancellation  when 
to  80  percent,  is 
is  prepaid  after  8  \ 
premium  is  $7,300 
prepaid  after  8  ye 
value  of  the  FHA 
LTV  loans  can  be  1 
premium  if  the 
low-downpayn 
prepay  more  slowl  i 
initial  equity. 

c.  Evidence  of  Litt 
Limit  Increase 


ass  immg  \ 


SB 


;ost  a  borrower  about 
value  at  origination)  in 
iraing  the  PMI  coverage  is 
LTV  is  amortized  down 
'HA  premium,  which 
without  the  lender's 
,000  for  a  similar  loan 
term,  or  $5,200  if  the 
8  years.*"  For  the  highest 
lith  LTVs  above  95 
f  remium,  assuming 
The  LTV  amortizes  down 
.or  $5,500  if  the  loan 
.  The  comparable  FHA 
or  $5,200  if  the  loan  is 
.91  Although  the  present 
imium  on  these  highest 
l^ss  than  the  typical  PMI 
is  prepaid  early,  very- 
oans  have  a  tendency  to 
than  loans  with  higher 


M 


$6  600, 


v  iars. 


vea  s 


1 3  Overlap  Before  Loan 


qua 


0/ 


19<6 


t) 


Although  the 
states  that  "a  good 
borrowers  (prior  tc 
were  thought  to 
market,  there  have 
showing  that  the 
the  conventional 
rather  small.  A 
States  General 
documents  that 
of  insurance  for  ri 
mortgages. ^2  The 

provide  evidence 
very  little  overlap 
loans.  According 

(i)  65  percent  o 
downpayments  of 
compared  to  8 
than  2  percent  of 
GSEs. 

(ii)  More  than 
first-time  borrowe 
downpayment  r 
borrowers  who  do 
conventional  loan 
meet  the  more  s 

In  addition,  a 
Governors  of  the 
that  FHA  is  the 
for  home  purchas 


Ace  ounting  ( 
Fl- A 


*"  Assumes  25 
PMI  premium  of  0.5 
percent,  and  a 
cost  for  a  loan  prepa 
because  the  PMI 
the  8th  year.  The 
upfront,  plus  0.5 
These  assumptions 
reduction  initiatives 
which  the  GSEs  wil 
requirements  and 
premium  for  some 
initiatives  have 

9'  Assumes  30 
PMI  premium  of  0.8 
percent,  and  a 
premium  is  2.25 
for  30  years.  As 
assumptions  do  not 
reduction  initiative: 

92  United  States 
"FHAs  Role  in 
Mortgages." 
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Standard  and  Poor's  report 
number"  of  FHA 
the  loan  limit  increase) 
lify  for  the  conventional 
been  numerous  studies 
erlap  between  FHA  and 
i^arket  has  actually  been 
study  by  the  United 
"  Office  (GAO) 
leads  in  the  provision 
kier  low-downpayment 
(  AO  report  goes  on  to 
I  lat  there  has  in  fact  been 
between  FHA  and  PMI 
the  GAO: 
flFHA  loans  have 
5  percent  or  less, 

of  PMI  loans  and  less 
1  jans  purchased  by  the 


per  :ent  i 


. ,_  fourths  of  FHA-insured 
s  would  not  have  met  PMI 

And  FHA 
have  the  cash  for  a 
downpayment  often  fail  to 
t  PMI  credit  standards, 
refcent  study  by  the  Board  of 
federal  Reserve  concluded 
bearer  of  credit  risk 
loans  to  lower-income 


three- 


pr  iraary  I 


per  :ent  I 


PMI  coverage,  an  annual 
percent,  a  mortgage  rate  of  7.5 
discount  rate  of  7  percent.  The  PMI 
d  after  8  years  is  not  shown 
would  be  canceled  before 
premium  is  2.25  percent 
pefcent  annually  for  12  years, 
o  not  reflect  recent  premium 
by  the  GSEs  and  FHA  under 
reduce  PMI  coverage 

will  reduce  its  upfront 
rrowers.  None  of  these 
ach^ved  high  volumes  as  yet. 

PMI  coverage,  an  annual 
percent,  a  mortgage  rate  of  7.5 
disccimt  rate  of  7  percent.  The  FHA 
pel  cent  upfront,  plus  0.5  percent 
in  the  prior  footnote,  the 
reflect  recent  premium 
by  the  GSEs  and  FHA. 
deneral  Accounting  Office,  1998. 
Hel  )ing  People  Obtain  Home 


cov  srage  i 


FHA' 


pel  cent  I 


noti  d 


and  black  or  Hispanic  borrowers  and  in  low- 
income  and  minority  neighborhoods.^a  jhe 
Federal  Reserve  Board  study  concluded  that 
FHA  bears  about  two-thirds  of  the  aggregate 
credit  risk  for  low-income  and  minority 
borrowers  and  their  neighborhoods,  while 
private  mortgage  insurers  bear  only  6  to  8 
percent  of  this  risk,  and  the  GSEs  bear  only 
4  to  5  percent  of  this  risk.  With  this 
demonstrated  capacity  to  carry  greater  risk 
than  the  conventional  market,  FHA 
complements,  not  competes  with,  private 
sector  efforts  to  expand  homeownership 
opportunities. 

d.  The  New  FHA  Loans  Will  Continue  to 
Address  Underserved  Markets 

Other  sources  confirm  that  the  higher  FHA 
loan  limits,  particularly  those  in  the  highest 
cost  areas  (but  also  other  areas),  can  be  useful 
in  addressing  many  of  the  same  underserved 
markets  that  FHA  currently  addresses. 
Appendix  A  refers  to  studies  which  show 
that  homeownership  rates  for  young  married 
couples,  female-headed  households,  center 
city  residents,  and  racial  and  ethnic 
minorities  lag  far  behind  the  national 
average.  In  addition,  these  homeownership 
gaps  persist  across  income  levels. 

FHA,  which  currently  serves  a 
disproportionate  share  of  young  married 
couples,  female-headed  households,  center 
city  residents,  and  racial  and  ethnic 
minorities,  will  continue  to  address  these 
underserved  markets  with  the  new  loans 
based  on  higher  loan  limits.**  Given  these 
homeownership  differences  which  persisj 
across  income  levels,  the  higher  FHA  loan 
limits  will  enable  FHA  extend  its  service  to 
underserved  markets  at  higher  income  levels. 

e.  HMDA  Denials  by  Income  Level 
Another  source  that  suggests  higher  FHA 

loan  limits  can  be  useful  in  addressing  many 
of  the  same  underserved  markets  that  FHA 
currently  addresses  is  HMDA.  Mortgage 
lending  information  gathered  by  the  Federal 
Reserve  Board  under  requirements  of  the 
Home  Mortgage  Disclosure  Act  shows  that  in 
1996  some  350,000  households— about  one 
in  eight  applicants — were  denied  credit  in 
the  conforming  conventional  market.  These 
denials  limit  homebuying  opportunities  for 
both  minority  and  white  households  seeking 
to  live  in  urban  and  suburban  communities. 
Mortgage  denial  rates  are  particularly  high 
for  racial  and  ethnic  minorities,  but  white 
households  accounted  for  nearly  two-thirds 
of  the  350,000  denials.  In  addition  to  the  high 
denial  rates  for  racial  and  ethnic  minorities 
seeking  to  purchase  homes  in  inner  city 
areas,  whites  choosing  to  live  in  the  city  are 


GAO/H  CED-96-123. 


93  Glenn  B.  Canner.  Wayne  Passmore,  and  Brian 
J.  Surette,  1996.  "Distribution  of  Credit  Risk  Among 
Providers  of  Mortgages  to  Lower-Income  and 
Minority  Homebuyers."  Federal  Reserve  Bulletin, 
82(12),  1077-1102. 

»•  FHA  has  already  been  filling  credit  gaps  by 
serving  a  disproportionate  number  of  young  first- 
time  buyers,  borrowers  making  low  downpayments, 
households  living  in  urban  areas,  African- 
Americans  and  Hispanics,  and  lower-income 
borrowers.  HMDA  data  from  1996  indicate  that 
while  FHA  provided  mortgage  credit  to  about  20 
percent  of  conforming  loans  in  metropolitan  areas, 
it  insured  nearly  40  percent  of  all  such  loans  made 
to  African  American  or  Hispanic  borrowers. 


also  denied  mortgages  at  higher  rates  than 
their  suburban  counterparts.  About  a  third  of 
the  350,000  denials  were  made  to  applicants 
with  incomes  above  the  area  median  income, 
and  nearly  a  fourth  were  made  to  applicants 
with  incomes  greater  than  120  percent  of  area 
median  income. 

6.  Why  Small  Impacts  on  the  Conventional 
Market  and  the  GSEs  Are  Likely 

The  impacts  of  the  higher  FHA  loan  limits 
on  the  conventional  market  and  on  the  ability 
of  the  GSEs  to  meet  their  housing  goals  are 
likely  to  be  small.  The  reasons  for  this 
conclusion  are  as  follows. 

First,  there  has  been  little  overlap  between 
FHA  and  the  conventional  market  prior  to 
the  loan  limit  increase,  and  this  is  likely  to 
be  the  case  for  newly  eligible  loans  as  well. 
The  loan  limit  increase  will  extend  FFLA 
access  to  more  families  who  are  denied 
mortgage  credit  or  otherwise  underserved  by 
the  conventional  market. 

Second,  the  number  of  new  FHA  loans 
resulting  from  the  loan  limit  increase  is  likely 
to  be  relatively  small.  While  reasonable 
estimates  of  new  FHA  volume  could  vary, 
their  range  is  likely  to  be  under  50,000  new 
loans  compared  to  FHA's  total  home 
purchase  loan  volume  of  about  800,000  in 
1998.  Two  major  Wall  Street  rating  agencies, 
while  not  offering  specific  volume  estimates, 
have  suggested  that  the  impacts  of  the  FHA 
changes  will  be  small  on  the  private  mortgage 
insurance  industry. 

Finally,  many  of  these  new  FHA  loans  are 
expected  to  come  from  high  cost  housing 
markets  with  loan  amounts  typically  above 
$150,000  and  borrowers  with  annual  incomes 
in  excess  of  $60,000.  Even  at  these  higher 
loan  amounts  and  borrower  incomes,  the 
FHA's  higher  premium  costs  would  motivate 
most  borrowers  to  favor  conventional 
financing  with  private  mortgage  insurance  if 
they  qualified. 

The  new  FHA  loans  are  likely  to  come 
from  borrowers  who  are  being  underserved 
by  the  conventional  market,  collectively 
resembling  current  FHA  loans  in  many 
respects,  but  with  higher  loan  amounts  and 
borrower  incomes.  Differential 
homeownership  rates  as  well  as  mortgage 
credit  denials  which  persist  across  income 
levels  for  minority  families  and  inner  city 
residents  provides  evidence  that  underserved 
markets  exist  for  FHA  to  serve  at  these  higher 
loan  amounts  and  incomes. 

Appendix  E— GSE  Mortgage  Data  and  AHAR 
Information:  Proprietary  InformationyPublic- 
U§eData 

The  following  matrices  distinguish 
proprietary  from  public-use  mortgage  data 
elements.  A  "YES"  designation  indicates  that 
the  data  element  is  proprietary  and  not 
included  in  the  public  use  database  in  the 
format  indicated.  A  "NO",  "NO,  Added 
field",  "Yes,  but  recode",  and  "YES,  but 
redefine  and  recode  as"  indicate  that  the  data 
element  is  included  in  the  public  use 
database.  Certain  data  are  coded  as  missing 
or  not  available  either  because  the  data  was 
not  submitted  or  because  the  data  is 
proprietary. 

The  first  matrix  relates  to  GSE  data  on 
single-family  owner-and  renter-occupied  1- 
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4-unit  properties.  The  second  matrix  relates 
to  property-level  data  on  multifamily 
properties.  The  third  matrix  relates  to  unit- 
class  level  data  on  multifamily  properties. 


The  unit-classes  are  defined  by  the  GSEs  for 
each  property  and  are  differentiated  based  on 
the  number  of  bedrooms  in  the  units  and  on 
the  average  contract  rent  for  the  units.  A  unit- 


class  must  be  included  for  each  bedroom/rent 
category'  represented  in  the  property. 


BILUfMS  CODE  4210-27-P 
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DEPARTMENT  Op  DEFENSE 

Department  of  th^  Army,  Corps  of 
Engineers 


Final  Notice  of  Ic 
Modification  of  I 


AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Final  notice. 


summary:  The  Co  ps  of  Engineers 


(Corps)  is  issuing 


luance  and 
tionwide  Permits 


5  new  Nationwide 


Permits  (NWPs)  a  ad  modifying  6 
existing  NWPs  to  replace  NWP  26 
which  expires  on  June  5,  2000.  The 
Corps  is  also  modifying  nine  NWP 
general  condition  >  and  adding  two  new 
NWP  general  com  litions.  The  new  NWP 
general  condition  i  will  increase 
protection  of  desi  ;nated  critical 
resource  waters  a  id  waters  of  the 
United  States  wit  lin  100-year 
floodplains.  In  December  1996,  the 
Corps  decided  to  "eplace  NWP  26, 
which  authorizes  discharges  of  dredged 
or  fill  material  inl  a  headwaters  and 
isolated  waters  of  the  United  States, 
with  activity-spec  ific  NWPs.  The  new 
and  modified  NW  Ps  authorize  many  of 
the  same  activitie ;  that  NWP  26 
authorized,  but  the  new  and  modified 
NWPs  are  activity -specific,  with  terms 
and  conditions  to  ensure  that  these 
activities  result  in  minimal  adverse 
effects  on  the  aqu  itic  environment.  The 
new  and  modifiec  NWPs  will 
substantially  incr  sase  protection  of  the 
aquatic  environm  mt,  while  efficiently 
authorizing  activi  ies  with  minimal 
adverse  effects  on  the  aquatic 
environment.  The  maximum  acreage 
limits  of  most  of  t  le  new  and  modified 
NWPs  is  V2  acre.  I  /lost  of  the  new  and 
modified  NWPs  n  iquire  notification  to 
the  district  engine  er  for  activities  that 
result  in  the  loss  (if  greater  than  Vio  acre 
of  waters  of  the  U  lited  States.  This 
notice  also  consti  utes  the  Corps 
application  to  Stales,  Tribes,  and  the 
Environmental  I*r  atection  Agency  (EPA) 
for  Section  401  w  iter  quality 
certification  (WQ  1)  and  Coastal  Zone 
Management  Act  CZMA)  consistency 
determinations.  T  tiese  agencies  have  90 
days  to  determine  if  the  new  and 
modified  NWPs  n  leet  state  or  Tribal 
water  quality  star  dards  and  are 
consistent  with  state  coastal  zone 
management  plans. 
DATES:  The  new  a  id  modified  NWPs 
and  general  cond  tions  will  become 
effective  on  June  I,  2000.  The  expiration 
date  for  NWP  26  i  5  June  5,  2000. 
ADDRESSES:  HQU  >ACE,  ATTN:  CECW- 
OR,  20  Massachusetts  Avenue,  NW, 
Washington,  DC  :  0314-1000. 
FOR  FURTHER  INFO  ^NATION  CONTACT:  Mr. 
David  Olson  or  M  r.  Sam  CoUinson  at 


(202)  761-0199  or  access  the  Corps  of 
Engineers  Regulatory  Home  Page  at: 
http://www.usace.army.mil/inet/ 
functions/cw/cecwo/reg/. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  December  13,  1996,  issue  of  the 
Federal  Register  (61  FR  65874)  the 
Corps  reissued  NWP  26  for  a  period  of 
two  years  and  announced  its  intention 
to  replace  NWP  26  with  activity-specific 
NWPs.  NWP  26  authorizes  discharges  of 
dredged  or  fill  material  into  headwaters 
and  isolated  waters,  provided  the 
discharge  does  not  result  in  the  loss  of 
greater  than  3  acres  of  waters  of  the 
United  States  or  500  linear  feet  of 
stream  bed.  Headwaters  are  non-tidal 
streams,  lakes,  and  impoundments  that 
are  part  of  a  surface  tributary  system  to 
interstate  or  navigable  waters  of  the 
United  States  with  an  average  annual 
flow  of  less  than  5  cubic  feet  per  second. 
Isolated  waters  are  non-tidal  waters  of 
the  United  States  that  are  not  part  of  a 
surface  tributary  system  to  interstate  or 
navigable  waters  and  are  not  adjacent  to 
such  surface  tributary  systems  to 
interstate  or  navigable  waters. 

In  the  July  1, 1998,  issue  of  the 
Federal  Register  (63  FR  36040)  the 
Corps  published  its  initial  proposal  to 
replace  NWP  26,  including  6  new 
NWPs,  modifying  6  existing  NWPs, 
modifying  6  NWP  general  conditions, 
and  adding  one  new  NWP  general 
condition.  In  the  October  14,  1998,  issue 
of  the  Federal  Register  (63  FR  55095), 
the  Corps  published  a  supplementary 
proposal  to  limit  the  use  of  the  proposed 
new  and  modified  NWPs  in  100-year 
floodplains,  impaired  waters,  and 
designated  critical  resource  waters.  In 
the  October  14,  1998,  Federal  Register 
notice,  the  Corps  also  announced  the 
withdrawal  of  the  proposed  NWP  for 
master  planned  development  activities 
and  the  extension  of  the  expiration  date 
of  NWP  26  to  September  15,  1999.  The 
Corps  also  annoimced,  in  the  October 
14,  1998,  Federal  Register  notice,  its 
intent  to  solicit  additional  comments  on 
the  proposed  new  and  modified  NWPs 
and  regional  conditions  proposed  by 
Corps  districts. 

As  a  result  of  the  comments  received 
in  response  to  the  July  1,  1998,  and 
October  14,  1998.  Federal  Register 
notices,  the  Corps  made  changes  to  the 
proposed  NWPs  and  general  conditions. 
The  Corps  also  modified  and 
reproposed  the  three  new  NWP  general 
conditions  to  limit  the  use  of  NWPs  in 
100-year  floodplains,  impaired  waters, 
and  designated  critical  resource  waters. 
The  draft  NWPs  and  general  conditions 
were  published  in  the  July  21,  1999, 
issue  of  the  Federal  Register  (64  FR 


39252)  for  a  45-day  comment  period. 
Concurrent  with  this  Federal  Register 
notice,  Corps  districts  proposed  the 
latest  drafts  of  their  proposed  regional 
conditions  for  the  new  and  modified 
NWPs.  In  the  September  3, 1999,  issue 
of  the  Federal  Register  (64  FR  48386), 
the  Corps  announced  that  the  comment 
period  for  the  draft  NWPs  and  general 
conditions  was  extended  an  additional 
30  days  to  provide  a  75-day  comment 
period.  The  comment  period  for  the  July 
21, 1999,  Federal  Register  notice  ended 
on  October  7,  1999.  In  the  September  3, 
1999,  Federal  Register  notice,  the  Corps 
also  announced  that  the  expiration  date 
of  NWP  26  was  extended  to  January  5, 
2000. 

As  a  result  of  the  number  of 
substantial  comments  received  in 
response  to  the  July  21,  1999,  Federal 
Register  notice  and  the  need  for 
additional  time  to  review  those 
comments  and  develop  the  final  NWPs 
and  general  conditions,  the  Corps  issued 
another  Federal  Register  notice  on 
December  15,  1999  (64  FR  69994).  This 
Federal  Register  notice  announced  a 
revised  expiration  date  for  NWP  26  and 
the  process  for  accepting  NWP  26  PCNs. 
The  expiration  date  for  NWP  26  was 
extended  to  April  14  2000. 

Since  the  schedule  published  in  the 
December  15,  1999,  Federal  Register 
notice  has  changed,  we  are  extending 
the  expiration  date  of  NWP  26  to  Jime 
5,  2000.  NWP  26  PCNs  submitted  on  or 
before  March  9,  2000,  (whether  required 
or  not)  will  be  reviewed  under  the 
existing  terms  and  conditions  of  NWPs. 
If  those  activities  are  authorized  by 
NWP  26,  their  authorizations  will  be 
valid  until  February  11,  2002.  If  the 
activity  is  xmder  construction  or  under 
contract  prior  to  February  11,  2002,  the 
permittee  will  have  12  additional 
months  to  complete  the  authorized 
activity.  NWP  26  PCNs  for  activities  that 
require  notification  which  are  submitted 
after  March  9,  2000,  will  be  reviewed 
imder  the  new  and  modified  NWPs  or 
other  types  of  DA  authorization,  such  as 
individual  permits.  NWP  26  activities 
that  do  not  require  a  PCN  are  authorized 
by  NWP  26  until  June  5,  2000.  For  those 
NTWP  26  attivities  that  do  not  require 
notification,  the  permittee  has  12 
months  to  complete  the  work  if 
construction  begins  or  is  under  contract 
before  June  5,  2000. 

The  terms  and  limits  of  the  new  and 
modified  NWPs  are  intended  to 
authorize  activities  that  have  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  Most  of  the  new  NWPs 
authorize  activities  in  non-tidal  waters 
of  the  United  States,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters.  The 


acreage  limit  for  most  of  the  new  and 
modified  NWPs  is  V2  acre.  For  the  new 
and  modified  NWPs,  the  Corps  has 
estabhshed  pre-construction  notification 
(PCN)  thresholds  to  ensure  that  any 
activity  that  potentially  may  have  more 
than  minimal  adverse  effects  on  the 
aquatic  environment  is  reviewed  by  a 
district  engineer  on  a  case-by-case  basis. 
Most  of  the  new  NWPs  require 
submission  of  a  PCN  for  discharges  of 
dredged  or  fill  material  resulting  in  the 
loss  of  greater  than  Vio  acre  of  waters  of 
the  United  States.  Regional  conditions 
may  be  added  to  the  NWPs  by  division 
engineers  to  lower  notification 
thresholds. 

The  new  and  modified  NWPs  issued 
today  will  become  effective  on  Jime  5, 
2000.  This  Federal  Register  notice 
begins  the  90-day  Clean  Water  Act 
Section  401  water  quality  certification 
(WQC)  and  Coastal  Zone  Management 
Act  (CZMA)  consistency  determination 
processes.  Because  of  the  changes  to  the 
proposed  new  and  modified  NWPs, 
including  the  general  conditions,  we 
have  increased  the  normal  60-day  WQC 
and  CZMA  consistency  determination 
processes  to  90  days.  During  this  90-day 
period.  Corps  divisions  and  districts 
will  finalize  their  regional  conditions 
for  the  new  and  modified  NWPs. 

Discussion  of  Public  Comments 

/.  Overview 

In  response  to  the  July  21,  1999, 
Federal  Register  notice,  we  received 
over  1,700  comments.  We  reviewed  and 
fully  considered  all  of  these  conmients. 
Most  of  the  commenters  expressed 
opposition  to  the  proposed  NWPs,  but  a 
few  commenters  indicated  support  for 
these  NWPs.  One  commenter  stated  that 
NWP  26  should  be  retained  without  any 
changes.  A  number  of  commenters 
support  the  current  NWP  program, 
because  data  collected  by  the  Corps 
during  Fiscal  Year  (FY)  1997  indicates 
that  there  are  net  gains  in  aquatic 
resources  because  of  the  Corps 
mitigation  requirements.  These 
commenters  indicated  that  this  net  gain 
demonstrates  that  the  current  NWP 
program  results  only  in  minimal  adverse 
effects  on  the  aquatic  environment. 

After  considering  the  comments 
received  in  response  to  the  July  21, 
1999,  Federal  Register  notice,  we  have 
made  several  important  changes  to  the 
new  and  modified  NWPs.  For  most  of 
these  NWPs,  we  have  established  a  V2 
acre  limit.  Notification  to  the  district 
engineer  will  be  required  for  most 
activities  that  result  in  the  loss  of  greater 
•  than  Vio  acre  of  waters  of  the  United 
States.  For  NWPs  39,  40,  42,  and  43,  we 
have  imposed  a  300  lineai  foot  limit  for 
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filling  and  excavating  stream  beds.  We 
have  also  increased  the  notification 
review  period  to  45  days.  We  have 
revised  nine  general  conditions  and 
added  two  new  general  conditions.  The 
new  NWP  general  conditions  limit 
activities  in  designated  critical  resource 
waters  and  fills  in  waters  of  the  United 
States  within  100-year  floodplains.  All 
above-grade  fill  under  NWPs  29,  39,  40, 
42,  43,  and  44  is  prohibited  within  the 
FEMA-mapped  100-year  floodplain 
below  the  headwaters  of  any  stream. 
Within  the  headwaters,  above-grade  fill 
is  prohibited  within  the  FEMA-mapped 
regulatory  flood  way,  and  any  above- 
grade  fill  in  the  flood  fringe  must  meet 
FEMA  standards. 

These  new  restrictions  on  use  of  the 
NWPs  will  substantially  increase  the 
protection  of  the  Nation's  aquatic 
environment.  These  revised  NWPs 
continue  a  trend  by  the  Corps  of 
Engineers  of  enhancing  the  protection  of 
the  aquatic  environment  through  the 
NWP  program.  In  1977  the  predecessor 
to  NWP  26  authorized  unlimited  fill  in 
headwaters  and  isolated  waters  without 
any  notification  of  the  Corps.  In  1984 
the  Corps  established  a  maximiun 
project  specific  impact  limit  of  10  acres 
and  a  notification  of  the  Corps  for  any 
impact  greater  than  1  acre.  In  1996,  we 
reduced  these  project  specific  limits  to 
3  acres  maximimi  and  V3  acre  for 
notification  of  the  Corps.  To  further 
ensiu«  that  the  NWP  program  properly 
protects  the  aquatic  environment,  the 
Corps  is  conducting  a  Programmatic 
Environmental  Impact  Statement,  which 
will  be  completed  in  early  2001.  To 
ensure  full  protection  of  endangered 
species,  the  Corps  is  formally  consulting 
with  the  U.S.  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  on  the  NWP  program. 

All  of  these  substantial  improvements 
will  increase  costs  to  applicants  to  some 
degree  and  will  increase  the  funding 
needed  by  the  Corps  to  maintain  our 
current  level  of  service  to  the  public. 
Based  on  a  report  prepared  by  the  Corps 
Institute  for  Water  Resources  (IWR)  in 
response  to  the  Corps  FY  2000 
Appropriations  Act,  the  changes  to  the 
NWP  program  announced  today  will 
increase  direct  costs  for  permit 
applicants  by  about  $20  million  per 
year.  Further,  based  on  the  FWR  report, 
the  Corps  would  need  about  $6  million 
in  additional  funding  to  maintain 
ciurent  levels  of  service  to  the  public. 
We  believe  the  changes  are  necessary  to 
ensure  the  statutory  requirement  that 
general  permits,  including  NWPs,  will 
have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment. 


//.  General  Comments 

In  the  following  discussion,  where  the 
comments  and  responses  were  the  same 
as  for  the  July  21, 1999,  Federal  Register 
notice,  we  referred  to  the  July  21,  1999, 
Federal  Register  notice  instead  of 
repeating  those  responses. 

Many  commenters  objected  to  the 
proposed  NWPs  for  the  following 
reasons:  (1)  The  proposed  NWPs  are  too 
complex;  (2)  the  proposed  NWPs  are 
contrary  to  the  Congressional  intent  of 
Section  404(e)  of  the  Clean  Water  Act; 
(3)  the  proposed  NWPs  are  contrary  to 
the  Administration's  1993  Wetlands 
Plan,  which  states  that  Federal 
regulatory  programs  should  be  fair, 
flexible,  and  effective;  (4)  the  proposed 
NWPs  are  contrary  to  the  1998  Clean 
Water  Action  Plan,  which  states  that 
duplication  between  Federal,  state,  and 
local  agencies  and  Tribal  governments 
should  be  reduced  wherever  possible; 
(5)  the  conditions  of  these  NWPs  will 
cause  many  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment  to  be  processed  as 
individual  permits;  and  (6)  these  NWPs 
will  result  in  mmecessary  and  costly 
burdens  on  the  regulated  pubUc, 
increase  delays,  and  increase  the  Corps 
workload  without  providing  any 
benefits. 

We  have  reduced  the  complexity  of 
these  NWPs  as  much  as  possible  by 
making  the  scope  of  applicable  waters 
for  most  of  the  new  NWPs  the  same  and 
establishing  similar  PCN  thresholds.  In 
addition,  we  have  eliminated  the 
indexed  acreage  limits  from  NWPs  39 
and  40  and  established  a  V2  acre  limit 
for  these  NWPs.  However,  some 
complexity  is  imavoidable  because 
different  activities  in  waters  of  the 
United  States  do  not  have  the  same 
effects  on  the  aquatic  environment  and 
each  NWP  must  have  different 
conditions  to  address  those  dissimilar 
impacts.  The  new  and  modified  NWPs 
are  conditioned  to  ensure  that  only 
those  activities  that  have  minimal 
adverse  effects  on  the  aquatic 
environment  are  authorized  by  these 
permits. 

The  new  and  modified  NWPs  are  not 
contrary  to  Section  404(e)  of  the  Clean 
Water  Act,  because  each  NWP 
authorizes  activities  that  are  similar  in 
nature,  with  terms  and  conditions  to 
ensure  that  those  NWPs  authorize  only 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment.  These 
NWPs  still  provide  an  expedited 
authorization  process  when  compared 
to  the  standard  permit  process,  because 
the  district  engineer  must  respond  to  the 
applicant  within  45  days  of  the  receipt 
date  for  a  complete  preconstruction 
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notification  (PCN ).  The  45-day  PCN 
review  period  is  >.  horter  than  the 
average  evaluatio  a  time  for  individual 
permits,  which  was  100  days  in  FY 
1999. 

The  new  and  n  odified  NWPs  comply 
with  the  Presidett's  1993  Wetlands 
Plan,  by  allowing  the  Corps  regulatory 
program  to  contii  ue  to  provide  effective 
protection  of  wet  ands  and  other  aquatic 
resources  and  av(  lid  imnecessary 
impacts  to  privato  property,  the 
regulated  public,  and  the  aquatic 
environment.  Thd  new  and  modified 
NWPs,  including  the  new  and  modified 
general  conditions,  will  more  clearly 
address  individu  d  and  cumulative 
adverse  effects  or  the  aquatic 
environment  and  ensure  that  those 
adverse  effects  ar ;  minimal.  The  new 
and  modified  NW  Ps  address  specific 
applicant  group  r  eeds  and  provide  more 
predictability  anc  consistency  to  the 
regulated  public.  During  the 
development  of  t]  lese  NWPs,  we 
recognized  the  concerns  of  the  natural 
resource  agencies  and  environmental 
interest  groups  fo  r  potential  adverse 
effects  on  the  aqu  itic  environment 
resulting  from  ad  ivities  authorized  by 
these  NWPs  and  I  he  regulated  public's 
need  for  certaint)i  and  flexibility  in  the 
NWP  program. 

Although  certa:  n  aspects  of  the  new 
and  modified  NV\  Ps  duplicate  existing 
Federal,  state,  anl  local  agency 
programs,  such  duplication  is  not 
contrary  to  the  1998  Clean  Water  Action 
Plan  because  it  pi  ovides  additional 
protection  for  the  aquatic  environment. 
While  some  state  and  local  governments 
may  address  somi  (  of  the  same  issues 
that  are  addressee  by  the  NWPs  and 
general  conditions,  there  are  many  areas 
of  the  country  wh  ere  those  issues  are 
not  addressed.  Tl  erefore,  we  believe  it 
is  necessary  to  ad  d  certain  conditions  to 
the  NWPs  to  addi  ess  potential  adverse 
effects  to  the  aqu<  tic  environment.  For 
example.  General  Condition  9  requires  a 
water  quality  mai  lagement  plan  for 
certain  NWP  activities,  unless  the  state 
or  Tribal  Section  101  agency  requires  an 
adequate  water  qi  lality  management 
plan.  If  the  state  c  r  Tribe  does  not 
adequately  addrei  is  impacts  to  water 
quality  through  it  s  water  quabty 
certification  proc^  iss,  the  district 
engineer  can  requ  ire  additional 
measures  such  as  storrawater 
management  facil  ities  and  vegetated 


buffers  to  protect 


water  quality.  There 


are  circiunstancej  where  the  Corps 
needs  to  consider  more  stringent  NWP 
requirements  to  e  asuie  that  the  adverse 
effects  to  the  aqui  itic  environment  are 
minimal,  individually  and 
cumulatively. 


We  agree  that  the  terms  and 
conditions  of  the  new  and  modified 
NWPs  may  cause  some  activities  with 
minimal  adverse  effects  on  the  aquatic 
enviroiunent  to  be  subject  to  the 
individual  permit  process.  It  is 
important  to  note  that  aquatic  resoiuce 
functions  and  values  differ  greatly 
across  the  country.  When  developing 
NWPs  that  have  national  applicability, 
there  will  be  many  parts  of  the  country 
where  the  terms  and  limits  of  the  NWPs 
will  not  authorize  some  activities  that 
have  minimal  adverse  effects  on  the 
aquatic  enviroimient.  In  these  areas, 
district  engineers  can  issue  regional 
general  permits  in  the  future  to  provide 
expedited  authorization  for  categories  of 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment. 

However,  for  six  months  after  the 
publication  date  of  the  new  and 
modified  NWPs,  district  engineers  will 
not  issue  regional  general  permits  .or 
letters  of  permission  (LOPs)  that 
explicitly  authorize  the  same  activities 
as  the  new  and  modified  NWPs.  This  six 
month  period  will  allow  Corps  districts 
to  assess  how  effectively  the  new  and 
modified  NWPs  authorize  activities 
with  minimal  adverse  effects  on  the 
aquatic  envirorunent,  individually  and 
cumulatively. 

As  required  by  the  Energy  and  Water 
Development  Appropriations  Act,  2000, 
we  have  conducted  a  study  of  the 
workload  and  compliance  costs  of  the 
NWPs,  including  the  new  general 
conditions,  proposed  in  the  July  21, 
1999,  Federal  Register  notice.  The 
report  for  this  study  was  finalized  in 
January  2000.  This  report  is  available  on 
the  Internet  at  the  Corps  headquarters 
regulatory  home  page. 

The  workload  ana  compliance  costs 
study  determined  that  the  proposal 
published  in  the  July  21, 1999,  Federal 
Register  would  increase  the  number  of 
standard  individual  permit  applications 
received  by  the  Corps  by  4,429  per  year. 
This  and  other  workload  increases 
would  result  in  direct  compliance  costs 
inciured  by  the  regulated  public  by  an 
estimated  $46  million  armually.  The 
study  also  examined  indirect 
compliance  costs  (i.e.,  opportimity 
costs)  of  the  July  21, 1999,  proposal.  The 
indirect  compliance  costs  include  the 
opportunity  costs  that  result  from 
increases  in  permit  processing  times 
and  an  estimate  of  foregone 
development  value  caused  by  the 
vegetated  buffer  requirement.  The  study 
estimates  that  the  processing  times  for 
standard  permits  would  steadily 
increase  each  year  if  the  July  21, 1999, 
proposal  were  to  be  implemented  and 
Corps  budget  resources  are  not 
increased.  Within  five  years,  the  average 


standard  permit  processing  time  and 
number  of  backlogged  permit 
applications  would  increase  three  to 
four  times  the  levels  measiu-ed  in  FY 
1998. 

The  study  also  examined  an 
alternative  replacement  NWP  package 
that  included  lowering  the  acreage  limit 
of  the  new  and  modified  NWPs  to  V2 
acre  and  withdrawing  the  three 
proposed  new  NWP  general  conditions. 
The  alternative  replacement  NWP 
package  would  result  in  40%  fewer 
standard  permit  applications  and  30% 
less  direct  compliance  costs  than  the 
July  21,  1999,  proposal  would.  After  five 
years,  the  standard  permit  processing 
times  and  permit  application  backlog 
would  be  approximately  V2  of  that 
estimated  for  the  proposal  published  in 
the  July  21, 1999,  Federal  Register. 

Many  conunenters  objected  to  the 
Corps  statement  in  the  July  21,  1999, 
Federal  Register  notice  that  NWPs  are 
optional  permits,  and  that  if  they  do  not 
want  to  comply  with  the  terms  and 
conditions  of  the  NWPs,  then  they  can 
request  an  individual  permit.  Numerous 
conmienters  indicated  that  the  new  and 
modified  NWPs  are  likely  to  result  in 
decreased  protection  of  the  aquatic , 
environment  because  of  the  higher 
numbers  of  individual  permits  and  a 
greater  workload  for  the  Corps  that 
would  result  if  these  NWPs  were 
implemented  as  proposed.  Some 
conunenters  also  stated  that  the  new 
and  modified  NWPs  would  also  result 
in  less  protection  of  the  aquatic 
enviroiunent  because  project 
proponents  would  have  less  incentive  to 
build  projects  with  smaller  impacts  to 
aquatic  resoiux:es  due  to  the  strict 
acreage  Limits,  notification 
requirements,  and  conditions.  In 
contrast,  one  commenter  said  that 
developers  will  modify  their  projects  to 
comply  with  the  new  and  modified 
NWPs.  Another  commenter  said  that  the 
costs  to  the  Corps  and  regulated  public 
that  are  imposed  by  the  new  and 
modified  NWPs  will  be  offset  by  the 
additional  enviroiunental  protection 
provided  by  those  NWPs. 

NWPs  provide  an  expedited  Corps 
permit  process  for  activities  that  have 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
aunulatively.  The  NWPs  are 
conditioned  to  ensure  that  only 
activities  with  minimal  adverse  effects 
are  authorized.  If  a  prospective 
permittee  cannot  comply  with  all  of  the 
terms  and  conditions  of  the  NWPs,  then 
he  or  she  can  request  another  form  of 
Department  of  the  Army  (DA) 
authorization,  such  as  a  regional  general 
permit  or  a  standard  individual  permit. 
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We  believe  that  the  terms  and 
conditions  of  the  new  and  modified 
NWPs,  including  the  V2  acre  limit  and 
Vio  acre  PCN  threshold,  are 
substantially  more  protective  of  the 
aquatic  environment.  The  terms  and 
conditions  of  these  NWPs  will  ensure 
that  only  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment  are  authorized  by  NWPs. 
Many  project  proponents  will  design 
their  projects  to  comply  with  the  V2  acre 
limit  so  diat  they  can  qualify  for  an 
NWP  and  receive  authorization  more 
quickly  than  they  could  through  the 
standard  permit  process. 

Many  commenters  stated  that  the  new 
and  modified  NWPs  would  cause  more 
than  minimal  adverse  effects  on  the 
aquatic  environment,  individually  and 
cimiulatively.  A  few  commenters  said 
that  the  proposed  NWPs  do  not  comply 
with  the  requirement  that  general 
permits  authorize  only  activities  that  are 
similar  in  nature.  A  number  of 
commenters  objected  to  the  NWPs, 
because  they  provide  no  opportxuiity  for 
the  public  to  comment  on  individusd 
projects. 

We  have  developed  terms  and 
conditions  for  the  new  and  modified 
NWPs  to  ensiire  that  they  authorize  only 
those  activities  that  result  in  minimal 
individual  or  cumulative  adverse  effects 
on  the  aquatic  environment.  The  new 
and  modified  NWPs  have  PCN 
thresholds  that  require  prospective 
permittees  to  notify  district  engineers 
prior  to  conducting  activities  that  could 
result  in  more  than  minimal  adverse 
effects.  Most  of  the  new  and  modified 
NWPs  require  notification  to  district 
engineers  for  discharges  resulting  in  the 
loss  of  greater  than  Vio  acre  of  waters  of 
the  United  States.  Division  engineers 
can  regionally  condition  these  NWPs  to 
lower  notification  thresholds,  protect 
high  value  waters,  or  add  additional 
restrictions  to  ensure  that  authorized 
activities  result  only  in  minimal  adverse 
effects.  District  engineers  will  review 
PCNs  on  a  case-by-case  basis  to 
determine  if  the  adverse  effects  of  the 
proposed  work  are  minimal.  If  the 
adverse  effects  of  a  particular  activity 
are  more  than  minimal,  the  district 
engineer  can  either  add  conditions  to 
the  NWP  authorization  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  proposed 
work. 

Each  of  the  new  and  modified  NWPs 
authorizes  activities  that  are  similar  in 
nature,  in  full  compliance  with  section 
404(e)  of  the  Clean  Water  Act.  This 
issue  was  discussed  in  detail  in  the  July 
21, 1999,  Federal  Register  notice  (64  FR 


39263),  and  we  have  not  changed  our 
position  on  this  matter. 

The  intent  of  general  permits, 
including  NWPs,  is  to  efficiently 
authorize  activities  that  have  minimal 
adverse  effects  on  the  aquatic 
environment.  These  activities  are 
usually  non-controversial,  and  would 
generate  few  or  no  comments  from  the 
public  if  they  were  subject  to  the 
standard  permit  process.  Conducting 
full  public  interest  reviews  for  activities 
with  minimal  adverse  effects  on  the 
aquatic  environment  would 
substantially  increase  the  Corps 
workload  with  little  or  no  added  value 
for  the  aquatic  environment. 

A  large  number  of  commenters 
objected  to  the  proposed  NWPs.  stating 
that  the  new  and  modified  NWPs  would 
result  in  significant  wetland  losses. 
Many  commenters  said  that  the  new  and 
modified  NWPs  would  undermine  the 
Administration's  goal  of  net  gain  in 
wetiand  acreage  stated  in  the  Clean 
Water  Action  Plan. 

The  new  and  modified  NWPs  moII  not 
result  in  significant  losses  of  wetiands 
because  they  are  conditioned  to  require 
prospective  permittees  to  avoid  and 
minimize  impacts  to  waters  of  the 
United  States  on-site  to  the  maximimi 
extent  practicable  (see  General 
Condition  19).  In  addition,  the  V2  acre 
limit  will  substantially  reduce  wetiand 
losses.  Compensatory  mitigation  is  often 
required  for  activities  that  require 
notification  to  the  district  engineer, 
which  offset  losses  of  wetiands  and 
other  aquatic  habitats  so  that  significant 
losses  of  wetiands  do  not  ocoir  as  a 
result  of  the  NWP  program. 

As  discussed  in  the  July  21, 1999, 
Federal  Register  notice,  the  NWP 
program  supports  the  Administration's 
goal  of  no  net  loss  and  is  not  contrary 
to  the  goals  of  the  Clean  Water  Action 
Plan. 

Several  commenters  objected  to  the 
proposed  NWPs,  stating  that  the  NWPs 
place  too  much  reUance  on  the  assertion 
of  discretionary  authority  by  district 
engineers.  They  said  that  this  process 
does  not  provide  adequate  protection  of 
the  aquatic  environment.  Another 
commenter  stated  that  the  proposed 
NWPs  are  inappropriately  based  on  the 
intent  of  the  prospective  permittee, 
instead  of  potential  impacts  to  aquatic 
resources.  One  commenter  indicated 
that  there  is  too  much  overlap  between 
the  new  and  modified  NWPs,  which 
would  be  confusing  to  permit 
applicants. 

We  disagree  with  these  commenters, 
because  the  notification  process  allows 
case-by-case  review  of  those  activities 
that  have  the  potential  for  more  than 
minimal  adverse  effects  on  the  aquatic 


environment.  If  the  adverse  effects  of 
the  proposed  activity  are  more  than 
minimal,  then  the  district  engineer  can 
either  add  special  conditions  to  the 
NWP  authorization  to  ensure  that  the 
activity  results  in  minimal  adverse 
effects  or  exercise  discretionary 
authority  and  require  an  individual 
permit.  This  process  provides 
substantial  protection  for  the  aquatic 
environment. 

The  new  and  modified  NWPs  are 
activity-specific  to  satisfy  the 
requirements  of  section  404(e)  of  the 
Clean  Water  Act.  These  NWPs  address 
impacts  to  the  aquatic  environment, 
because  they  are  limited  to  certain  types 
of  waters  and  are  conditioned  to  ensure 
that  the  adverse  effects  resulting  from 
the  authorized  work  are  minimal, 
individually  and  cumulatively.  Since 
these  NWPs  are  activity-specific,  they 
have  to  reflect  specific  categories  of 
work  that  are  conducted  by  individuals 
of  certain  occupations. 

Although  there  is  some  overlap 
between  the  activities  authorized  by  the 
new  and  modified  NWPs,  such 
redundancy  is  necessary  because  our 
intent  was  to  develop  NWPs  that 
authorize  single  and  complete  projects 
generally  without  having  to  resort  to 
using  multiple  NWPs.  For  instance, 
NWP  39  autiiorizes  most  feat\ires  of 
residential,  commercial,  or  institutional 
developments,  including  road  crossings 
and  stormwater  management  facilities. 

Several  commenters  stated  that  the 
NWPs  should  only  authorize  activities 
that  are  water  dependent.  One  of  these 
commenters  said  that  limiting  the  NWPs 
only  to  water  dependent  activities 
would  result  in  a  regulatory  program 
thai 's  easier  to  administer  and  result  in 
wetiand  gains.  Some  commenters 
indicated  that  the  proposed  NWPs  do 
not  comply  with  the  Section  404(b)(1) 
guidelines. 

We  addressed  the  issue  of  water 
dependency  in  the  preamble  of  the  July 
21, 1999.  Federal  Register  notice  and 
have  not  changed  our  position  on  this 
issue.  The  new  and  modified  NWPs 
comply  fully  with  the  requirements  for 
general  permits  in  the  Section  404(b)(1) 
guidelines  (see  40  CFR  230.7). 

A  few  commenters  opposed  the  new 
and  modified  NWPs  because  they  said 
that  the  Corps  has  failed  to  define  the 
term  "minimal  effects"  in  an 
understandable  or  meaningful  way. 
Many  commenters  stated  that  the 
minimal  adverse  effects  criterion  for  the 
NWPs  is  too  subjective  and  that  an 
assessment  procedure  that  considers  the 
size  of  impacts  and  quality  of  waters 
must  be  used  instead. 

The  term  "minimal  effect"  as  it  is 
used  in  the  context  of  general  permits. 
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including  NWPs,  cannot  be  simply 
defined.  The  ten  is  and  conditions  of 
general  permits  a  re  established  so  that 
those  permits  au^orize  most  activities 
that  result  in  miilimal  adverse  effects  on 
the  aquatic  environment. 
Preconstruction  Notifications  are  an 
important  mechapism  to  ensure 
compliance  with  the  minimal  adverse 
effect  requiremeat.  Case- specific  special 
conditions  and  r^ional  general 
conditions  are  also  important  for 
addressing  site-specific  and  regional 
concerns  for  the  tquatic  environment 
and  ensuring  thai  ihe  NWPs  authorize 
only  activities  with  minimal  adverse 
effects.  For  activ^es  that  reqiiire 
notification  to  th#  district  engineer,  the 
minimal  adverse  .effects  determination 
requires  considemtion  of  site-specific 
factors,  such  as  tie  quahty  of  waters 
that  may  be  imp^ed  by  the  proposed 
work,  the  functichs  and  values  of  those 
waters,  the  geogriphic  setting  of  the 
proposed  work,  aind  other  factors.  The 
minima]  adverse  effects  criterion  must 
be  subjective,  du^  to  the  complexity  of 
the  analysis  required. 

Two  commentqrs  suggested  issuing 
the  new  NWPs  with  an  expiration  date 
of  February  11,  2t)02,  so  that  these 
NWPs  will  expire  on  the  same  day  as 
the  current  NWPf .  One  commenter  said 
that  the  new  NWt's  should  be 
reevaluated  when  the  oirrent  NWPs  are 
reevaliiated  to  de  Pennine  if  the  use  of  all 
NWPs  will  resxUt  in  more  than  minimal 
impacts.  Two  coi  imenters 
recommended  allowing  NWP  26  to 
expire  in  Januaiyj  2000  and  not  issuing 
the  new  NWPs  i^til  the  next  NWP 
reissuance  in  20(12.  In  the  interim, 
individual  permiis  would  be  required 
for  activities  thatjdo  not  qualify  for  any 
of  the  CTirrent  NVFPs. 

The  new  and  modified  NWPs  issued 
today  will  expireon  June  5,  2005  (i.e., 
five  years  from  their  effective  date). 
However,  when  the  current  NWPs  are 
proposed  for  reissuance  in  2002,  the 
new  and  modified  NWPs  are  likely  to  be 
part  of  that  proposal,  so  that  all  of  the 
NWPs  will  be  on  ihe  same  five  year 
cycle  for  review.  We  do  not  agree  with 
the  third  comment  of  the  previous 
paragraph.  Allownng  NWP  26  to  expire 
prior  to  the  effective  date  of  the  new  and 
modified  NWPs  would  be  imfair  to  the 
regulated  public. 

Several  conmiaiters  requested  that 
the  expiration  date  for  NWP  26  should 
be  extended  to  th^  expiration  date  of  the 
current  NWPs  to  insure  that  NWP  26  is 
available  until  th^  effective  date  of  the 
new  and  modified  NWPs. 

We  do  not  agrep  that  it  is  necessary 
to  extend  the  expiration  date  of  NWP  26 
to  February  11,  2i  >02,  because  the  new 
and  modified  NW  Ps  will  become 


effective  on  Jime  5,  2000.  Keeping  NWP 
26  in  place  while  the  new  and  modified 
NWPs  are  effective  would  be  contrary  to 
the  Corps  goal  of  replacing  NWP  26 
with  activity-specific  NWPs. 

One  conmienter  suggested  that  the 
Corps  clarify  in  this  Federal  Register 
notice  that  activities  authorized  by  NWP 
26  prior  to  the  expiration  date  will 
continue  to  be  authorized  by  NWP  26 
for  12  months,  provided  the  permittee 
has  commenced  construction  or  is 
under  contract  to  commence 
construction.  Another  conunenter 
recommended  changing  the  12-month 
grandfather  provision  for  the  NWPs  to 
24  months  to  provide  adequate  time  for 
the  completion  of  transportation 
projects. 

A  permittee  who  receives  an  NWP  26 
authorization  prior  to  the  expiration 
date  will  have  up  to  12  months  to 
complete  the  authorized  activity, 
provided  the  permittee  commences 
construction,  or  is  imder  contract  to 
commence  construction,  before  the  date 
NWP  26  expires  (see  33  CFR  330.6(b)). 
Except  as  indicated  below,  this 
provision  applies  to  all  NWP 
authorizations  unless  discretionary 
authority  has  been  exercised  on  a  case- 
by-case  basis  to  modify,  suspend,  or 
revoke  the  NWP  authorization  in 
accordance  with  33  CFR  330.4(e)  and  33 
CFR  330.5(c)  or  (d).  We  do  not  agree  that 
it  is  necessary  to  increase  the  time 
period  for  the  grandfathering  provision 
from  12  months  to  24  months.  However, 
anyone  who  submitted  a  NWP  26  PCN 
on  or  before  March  9,  2000,  will  have 
until  February  11,  2003,  to  complete  the 
work,  provided  the  permittee  receives 
an  NWP  26  verification  and  has 
commenced  construction  or  signed  a 
construction  contract  prior  to  February 
11,  2002. 

Jurisdictional  Issues 

In  response  to  the  July  21, 1999, 
Federal  Register  notice,  we  received 
many  comments  concerning  the  scope 
of  the  Corps  regulatory  authority.  These 
comments  addressed  excavation 
activities  in  waters  of  the  United  States 
and  whether  ephemeral  streams, 
drainage  ditches,  and  certain  other 
categories  of  waterbodies  are  waters  of 
the  United  States.  Today's  action 
addresses  only  NWPs,  and  in  no  way 
affects  or  alters  the  geographic  or 
activities-based  jurisdiction  of  the  CWA 
nor  is  it  intended  to  create  new  policy 
related  to  such  jurisdiction. 

Many  commenters  said  that  the  Corps 
is  ignoring  recent  court  decisions  by 
including  excavation  activities  as 
regulated  activities  in  the  text  of  the 
new  and  modified  NWPs.  These 
commenters  cited  the  recent  decision  by 


the  United  States  Court  of  Appeals  for 
the  District  of  Coliunbia  which  upheld 
the  United  States  District  Court  for  the 
District  of  Coliunbia's  decision  in  the 
American  Mining  Congress  v.  Corps  of 
Engineers  lawsuit.  This  lawsuit 
challenged  the  Corps  and  EPA's  revised 
definition  of  "discharge  of  dredged 
material"  that  was  promulgated  on 
August  25,  1993  (58  FR  45008).  The 
revised  definition  of  "discharge  of 
dredged  material"  was  overtximed 
because  the  District  Court  held  that  the 
rule  was  outside  of  the  agencies' 
statutory  authority  and  contrary  to  the 
intent  of  Congress  by  ass^ling  Clean 
Water  Act  jtuisdiction  over  activities 
where  the  only  discharge  associated 
with  the  activity  is  "incidental 
fallback."  These  commenters  requested 
that  the  Corps  remove  all  references  to 
excavation  activities  from  the  new  and 
modified  NWPs.  Two  commenters 
stated  that  the  reference  to  excavation 
activities  in  the  new  and  modified 
NWPs  requires  project  proponents  to 
submit  a  notification  to  the  Corps  to 
determine  if  a  Corps  permit  is  required. 
One  commenter  said  that  the  final 
NWPs  should  contain  guidance  that 
explains  when  excavation  is  a  regulated 
activity.  This  commenter  also 
recommended  that  the  Corps  clarify 
how  excavation  activities  are  included 
in  the  calculation  of  acreage  loss  of 
waters  of  the  United  States,  to 
determine  if  a  particular  activity 
exceeds  PCN  thresholds  or  NWP  acreage 
limits. 

The  agencies  revised  their  regvdations 
on  May  10,  1999,  to  respond  to  the 
resiilts  of  the  American  Mining 
Congress  lawsuit  (64  FR  25120).  It  is 
important  to  recognize  that  not  all 
excavation  activities  in  waters  of  the 
United  States  are  conducted  so  that  only 
incidental  fallback  occurs.  Excavation 
activities  that  result  in  the  redeposit  of 
dredged  material  into  waters  of  the 
United  States  other  than  incidental 
fallback  require  a  Section  404  permit. 
For  example,  excavated  material  may  be 
temporarily  stockpiled  in  waters  of  the 
United  States  before  it  is  removed. 
Excavation  activities  that  result  only  in 
discharges  identified  by  the  Corps  as 
"incidental  fallback"  do  not  require  a 
Section  404  permit.  However,  all 
excavation  activities  in  Section  10 
navigable  waters  require.  Corps  permits 
imder  section  10  of  the  Rivers  and 
Harbors  Act  of  1899.  We  have  retained 
the  excavation  language  in  the  new  and 
modified  NWPs  and  the  definition  of 
"loss  of  waters  of  the  United  States" 
because  some  excavation  activities  in 
Section  404  only  waters  of  the  United 
States  result  in  discharges  that  still 
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require  a  Section  404  permit.  These 
activities  may  be  authorized  by  NWPs. 
NWPs  issued  under  the  Corps  Section 
10  authority  also  authorize  excavation 
activities  in  navigable  waters  of  the 
United  States.  No  permit  is  required  for 
excavation  activities  that  do  not  meet 
the  definition  of  discharge  of  dredged  or 
fill  material.  As  with  any  activity  in 
waters  of  the  United  States,  a  landowner 
who  is  uncertain  whether  their  activity 
needs  a  permit  may  contact  the  Corps. 

Two  commenters  noted  that  a 
statement  in  the  July  21, 1999.  Federal 
Register  notice  (64  FR  39276) 
concerning  excavation  activities  is 
inaccurate  and  misleading.  This 
statement  said  that  excavation  activities 
that  result  in  the  replacement  of  an 
aquatic  area  with  dry  land  or  change  the 
bottom  elevation  of  a  waterbody  require 
a  Section  404  permit.  These  commenters 
said  that  this  statement  is  actually  the 
definition  of  "fill  material"  and  that 
excavation  cannot,  by  itself,  result  in  the 
replacement  of  an  aquatic  area  with  dry 
land  or  change  the  bottom  elevation  of 
a  waterbody. 

We  agree  that  the  statement  in  the 
Federal  Register  is  inaccurate  and  have 
included  clarification  concerning  when 
excavation  activities  require  a  Section 
404  and/or  a  Section  10  permit  from  the 
Corps  (see  the  above  discussion). 
Excavation  activities  can  change  the 
bottom  elevation  of  a  waterbody  by 
removing  material  and  increasing  the 
depth  of  the  waterbody.  Increasing  the 
depth  of  a  waterbody  without  associated 
discharges  of  dredged  material  other 
than  incidental  fallback  does  not  require 
a  Section  404  permit,  but  a  Section  10 
permit  would  be  required  if  the  activity 
is  in  Section  10  waters.  However,  an 
excavation  activity  that  involves 
redeposit  of  dredged  material  into 
waters  of  the  United  States  other  than 
incidental  fallback  or  involves  the 
discharge  of  fill  material  that  increases 
the  bottom  elevation  of  a  waterbody  or 
creates  dry  land  requires  a  Section  404 
permit  (unless  the  activity  qualifies  for 
a  Section  404(f)  exemption). 

A  number  of  commenters  stated  that 
the  Corps  does  not  have  authority  to 
regiilate  discharges  into  ephemeral 
streams  because  these  watercourses,  by 
definition,  contain  water  only  briefly 
and  therefore  are  not  waters  of  the 
United  States.  One  of  these  commenters 
noted  that  33  CFR  328.3  includes 
intermittent  streams,  but  does  not 
include  ephemeral  streams.  A  few 
commenters  remarked  that  the  Corps 
has  not  explained  how  an  ordinary 
water  mark  can  be  present  in  a 
watercourse  that  has  water  flow  only 
during  a  short  time  after  rain  events. 
These  commenters  assert  that  under 


ordinary  circiunstances,  ephemeral 
watercoiu-ses  do  not  have  flowing  water 
and  cannot  develop  an  ordinary  high 
water  mark  (OHWM).  They  said  that  the 
Corps  needs  to  define  what  constitutes 
an  "ordinary  flow"  in  an  ephemeral 
watercourse  that  establishes  an  OHWM 
and  what  indicators  are  to  be  used  to 
determine  the  presence  and  location  of 
the  OHWM.  In  addition,  these 
commenters  stated  that  the  Corps 
cannot  use  peak  flows  and  flood  stages 
in  lieu  of  ordinary  flows  and  the  Corps 
cannot  use  cut  banks,  shelving,  or  debris 
that  is  influenced  only  by  peai  flows  or 
flooding. 

An  ephemeral  stream  is  a  water  of  the 
United  States,  provided  it  has  an 
OHWM.  An  ephemeral  stream  that  does 
not  have  an  OHWM  is  not  a  water  of  the 
United  States.  The  frequency  and 
duration  at  which  water  must  be  present 
to  develop  an  OHWM  has  not  been 
established  for  the  Corps  regulatory 
program.  District  engineers  use  their 
judgement  on  a  case-by-case  basis  to 
determine  whether  an  OHWM  is 
present.  The  criteria  used  to  identify  an 
OHWM  are  fisted  in  33  CFR  328.3(e). 

Several  commenters  said  that  the 
Corps  can  only  exercise  jurisdictional 
authority  over  those  ephemeral  waters 
that  are  tributaries  to  waters  of  United 
States.  These  commenters  said  that  the 
low  frequency  of  water  flows  in  these 
watercourses  requires  the  Corps  to 
define  criteria  and  circumstances  to 
determine  whether  ephemeral 
watercourses  are  tributaries  to  waters  of 
the  United  States.  Some  commenters 
also  stated  that  the  Corps  has  not 
demonstrated  how  ephemeral  streams 
have  any  nexus  to  interstate  commerce 
or  how  discharges  of  dredged  or  fill 
material  into  those  watercourses  would 
affect  interstate  commerce. 

We  agree  that  ephemeral  streams  that 
are  tributary  to  other  waters  of  the 
United  States  are  also  waters  of  the 
United  States,  as  long  as  they  possess  an 
OHWM.  The  upstream  limit  of  waters  of 
the  United  States  is  the  point  where  the 
OHWM  is  no  longer  perceptible  (see  51 
FR  41217).  Ephemeral  streams  that  are 
part  of  an  interstate  surface  tributary 
system  are  waters  of  the  United  States, 
because  they  are  an  integral  part  of  that 
surface  tributary  system,  which 
supports  interstate  commerce. 

Three  commenters  stated  that  the 
proposed  NWPs  illegally  assert 
jurisdiction  over  drainage  ditches.  Three 
commenters  objected  to  a  statement  in 
the  July  21, 1999,  Federal  Register 
notice  that  drainage  ditches  constructed 
in  waters  of  the  United  States  remain 
waters  of  the  United  States.  These 
commenters  said  that  if  a  drainage  ditch 
converts  a  water  of  United  States  to  a 


non-jurisdictional  upland,  the  drainage 
ditch  would  not  be  a  water  of  United 
States  unless  the  area  remains  a  wetland 
or  other  type  of  water  of  United  States. 
These  conunenters  also  objected  to  the 
Corps  assertion  that  non-tidal  drainage 
ditches  are  waters  of  the  United  States 
if  they  extend  the  OHWM  of  an  existing 
water  of  the  United  States.  They  said 
that  this  position  is  contrary  to 
preamble  to  November  13,  1986,  final 
rule  for  the  Corps  regulatory  program 
(51  FR  41217)  and  that  this'change 
requires  justification.  One  commenter 
requested  that  the  Corps  clarify  whether 
the  entire  ditch  becomes  jurisdictional  if 
the  OHWM  becomes  extended  within 
the  ditch  or  whether  jurisdiction  is 
extended  only  to  that  portion  of  the 
ditch  that  develops  an  OHWM.  Two 
commenters  asked  for  clarification 
whether  a  drainage  ditch  that  runs 
through  a  series  of  uplands  and  waters 
of  the  United  States  is  jurisdictional. 
One  commenter  asked  how  an  OHWM 
that  develops  within  a  drainage  ditch 
would  be  determined  to  be  due  to 
ordinary  flows,  not  peak  flows  or 
flooding. 

A  drainage  ditch  constructed  in  a 
stream,  weUand,  or  other  water  of  the 
United  States  remains  a  water  of  the 
United  States,  provided  an  OHWM  is 
still  present.  Since  drainage  ditches 
constructed  in  waters  of  the  United 
States  are  constructed  either  by 
channelizing  a  stream  or  excavating  the 
substrate  to  improve  drainage,  it  is 
imlikely  that  the  drainage  ditches  will 
become  dry  land  unless  the  hydrology  is 
removed  by  some  other  action.  District 
engineers  will  determine,  on  a  case-by- 
case  basis,  whether  a  particular  area  is 
a  water  of  the  United  States.  If  the 
construction  of  a  drainage  ditch  has 
legally  converted  the  entire  area  to  dry 
land,  then  the  area  drained  is  not  a 
water  of  the  United  States,  however,  in 
most  cases  the  drainage  ditch  would 
remain  a  water  of  the  United  States. 

The  statement  that  non-tidal  drainage 
ditches  are  waters  of  the  United  States 
if  they  extend  the  OHWM  of  an  existing 
water  of  the  United  States  is  consistent 
with  the  final  rule  published  in  the 
November  13, 1986,  Feckral  Register 
and  applies  to  ditches  constructed  in 
waters  or  that  connect  waters.  Nothing 
in  the  NWP  notice  was  intended  to 
change  the  November  13,  1986,  Federal 
Register  notice  which  states  that 
drainage  ditches  constructed  entirely  in 
upland  areas  generally  are  not 
considered  to  be  waters  of  the  United 

States. 

Drainage  ditches  constructed  in 
uplands  that  connect  two  waters  of  the 
United  States  may  be  considered  waters 
of  the  United  States  if  those  ditches 
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constitute  a  surfai  :e  water  connection 
between  those  tw  d  waters  of  the  United 
States.  As  previoi  isly  noted,  drainage 
ditches  constnicti  (d  entirely  in  uplands 
generally  are  not  ;onsidered  to  be 
waters  of  the  Uni'  ed  States.  District 
engineers  will  us(  t  the  criteria  at  33  CFR 
328.3(e)  to  detem  ine  the  presence  and 
extent  of  an  OHV\  M  that  may  have 
developed  in  a  dr  unage  ditch. 

One  commente;  ■  stated  that  the  July 
21.  1999.  Federal  Register  notice 
incorrectly  assert:  i  jurisdiction  over 
farmed  wetlands  )y  considering  them  to 
be  waters  of  the  L  nited  States  and  the 
Corps  does  not  ha  ve  authority  to  require 
permits  for  dischiirges  into  these  areas. 
Another  conunen  er  said  that  the  Corps 
does  not  have  the  authority  to  regulate 
activities  in  isolal  ed  wetlands.  Two 
commenters  indie  ated  that  the  Corps 
contradicts  its  rej  ulations  concerning 
the  construction  <  nd  maintenance  of 
stormwater  mana{  ;ement  facilities. 
These  conunentei  s  assert  that  the  Corps 
regulations  publii  hed  in  the  November 
13.  1986.  Federal  Register  state  that 
detention  and  firdt  flush  basins  are 
generally  not  coni  lidered  waters  of  the 
United  States.  On  3  comment  er 
requested  clear  definitions  of  the  terms 
"waters  of  the  Un  ted  States." 
"navigable  waters ,"  and  "navigable 
waters  of  the  Uniied  States." 

Farmed  wetlanc  Is  as  defined  under  the 
Food  Security  Ac  are  waters  of  the 
United  States  pro  aded  they  meet  the 
criteria  at  33  CFR  328.3.  In  addition, 
those  criteria  furt  »er  provide  that  prior 
converted  croplai  ds  are  not  waters  of 
the  United  States.  Isolated  wetlands  are 
waters  of  the  Unil  ed  States,  provided 
they  meet  the  crit  sria  at  33  CFR  328.3. 
(Within  the  Fourt  i  Circuit,  isolated 
waters  must  be  sh  own  to  have  an  actual 
connection  to  int«  rstate  or  foreign 
commerce.)  Storn  .water  management 
facilities  construe  ted  in  waters  of  the 
United  States  ma;  ,  under  certain 
circiunstances,  be  considered  waters  of 
the  United  States.  The  Corps  has  the 
discretion  to  dete:  mine  on  a  case-by- 
case  basis  whethe  r  or  not  a  particular 
waterbody  is  a  wj  ter  of  the  United 
States  (see  51  FR  H217).  The  term 
"waters  of  the  Un  ited  States"  is  defined 
at  33  CFR  328.3  a  id  refers  to  the  Corps 
Section  404  jurist  iction.  The  term 
"navigable  waters "  as  used  in  Section 
404  of  the  Clean  \  ^ater  Act  has  the  same 
meaning  as  "wate  rs  of  the  United 
States."  The  term  "navigable  waters  of 
the  United  States  '  is  defined  at  33  CFR 
part  329  and  refer  s  to  the  Corps  Section 
10  jurisdiction.  Njne  of  these 
definitions  were  c  hanged  by  the 
proposed  NWPs  c  r  these  final  NWPs. 


Procedural  Comments 

Many  commenters  stated  that  the 
Corps  was  required  to  hold  public 
hearings  on  the  draft  NWPs  proposed  in 
the  July  21, 1999,  Federal  Register 
notice.  Some  of  these  commenters  said 
that  the  draft  NWPs,  especially  the  three 
proposed  new  NWP  general  conditions, 
represent  a  substantial  change  from  the 
proposed  NWPs  published  in  the  July  1 , 

1998,  Federal  Register  notice  and  that 
these  changes  warrant  an  additional 
public  hearing.  Numerous  conunenters 
stated  that  the  75-day  comment  period 
was  inadequate  to  thoroughly  review 
and  comment  on  the  July  21, 1999, 
Federal  Register  notice.  Some  of  these 
conunenters  said  that  the  comment 
period  should  be  extended  because 
many  districts  did  not  post  their  draft 
regional  conditions  on  their  Internet 
home  pages  quickly  enough. 

We  believe  that  we  have  fully 
complied  with  the  public  hearing 
requirements  of  the  Clean  Water  Act. 
After  the  publication  of  the  July  1, 1998, 
Federal  Register  notice,  public  hearings 
on  the  proposed  new  and  modified 
NWPs  were  held  across  the  country, 
including  a  public  hearing  in 
Washington,  DC  on  August  19,  1998. 
The  proposal  published  in  the  July  21, 

1999.  Federal  Register  was  a 
modification  of  the  original  July  1, 1998, 
proposal  to  replace  NWP  26  with 
activity-specific  NWPs. 

The  75-day  comment  period  for  the 
July  21, 1999,  Federal  Register  notice 
provided  adequate  time  for  the  public  to 
review  and  comment  on  the  draft  NWPs. 
Within  one  week  of  the  publication  of 
the  JiUy  21, 1999,  Federal  Register 
notice,  31  out  of  38  districts  had  posted 
their  draft  regional  conditions  on  their 
Internet  home  pages,  which  allowed  the 
public  sufficient  time  to  consider  how 
the  regional  conditioning  process 
affected  the  proposed  new  and  modified 
NWPs.  All  Corps  districts  had  posted 
their  draft  regional  conditions  on  their 
Internet  home  pages  by  September  3, 
1999. 

A  large  niunber  of  conunenters  said 
that  the  Corps  has  completely  ignored 
the  economic  and  workload 
implications  of  the  new  and  modified 
NWPs  and  general  conditions  proposed 
in  the  July  21,  1999,  Federal  Register 
notice.  These  commenters  indicated  that 
the  economic  impacts  of  this  proposal 
would  be  substantial.  Many  commenters 
stated  that  the  new  and  modified  NWPs 
should  not  be  issued  or  implemented 
until  an  economic  and  workload 
analysis  study  is  completed. 

As  required  by  the  Energy  and  Water 
Development  Appropriations  Act,  2000, 
we  have  prepared,  through  the  Institute 


for  Water  Resources  (IWR),  a  study  of 
the  workload  and  compliance  costs  that 
would  be  incurred  by  the  July  21, 1999, 
proposal.  The  study  report  will  be 
available  on  the  Internet  at  the  Corps 
headquarters  regulatory  home  page. 
This  study  demonstrated  that  the 
proposal  published  in  the  July  21, 1999, 
Federal  Register  would  result  in 
substantial  increases  in  workload  and 
costs  to  the  Corps  and  the  regulated 
public.  The  proposed  new  and  modified 
NWPs,  including  the  three  proposed 
general  conditions,  would  result  in  a 
50%  increase  in  the  niunber  of  standard 
permit  applications  received  by  the 
Corps  each  year.  The  proposed  new  and 
modified  NWP  package  would  increase 
the  Corps  costs  for  processing  permit 
applications  at  the  current  levels  of 
service  by  $11.5  million  annually, 
nearly  a  15%  increase  over  FY  1998 
program  funding.  In  addition,  the  July 
21, 1999,  proposal  would  also  increase 
the  direct  compliance  costs  incurred  by 
the  regulated  public  by  $46  million 
annually.  In  contrast,  the  modifications 
to  the  new  and  modified  NWPs  issued 
today  [i.e.,  the  V2  acre  limit  and  the 
revised  floodplain  condition)  would 
result  in  impacts  very  similar  to  the  IWR 
estimate  for  a  V2  acre  approach  to  the 
NWPs.  That  IWR  estimate  was  40% 
fewer  standard  permit  applications  than 
the  July  21,  1999,  proposal  and  30%  less 
in  direct  compliance  costs.  It  is  also 
important  to  note  that  the  modified 
NWPs  being  issued  today  will  protect 
the  aquatic  environment  substantially 
better  than  the  July  21, 1999,  proposal 
would.  These  final  NWPs  are  also  less 
complex  than  the  proposed  NWPs, 
which  will  assist  the  regulated  public. 

Many  commenters  stated  that  the 
proposed  new  and  modified  NWPs, 
including  the  proposed  general 
conditions,  violate  the  Administrative 
Procedures  Act  (APA).  These 
commenters  said  that  the  Corps  has 
failed  to  provide  an  adequate 
administrative  record  and  failed  to 
demonstrate  that  the  proposed  acreage 
limits  and  other  restrictions  are 
necessary  to  provide  protection  for  the 
aquatic  environment  Some  of  these 
commenters  stated  that  the  Corps  must 
provide  an  environmental  basis  for  the 
acreage  limits  of  the  new  and  modified 
NWPs.  Several  commenters  said  that  the 
proposal  to  issue  new  and  modified 
NWPs  to  replace  NWP  26  falls  under  the 
jiuisdiction  of  the  APA,  because  these 
NWPs  are  an  agency  statement  of 
general  applicability  to  implement, 
interpret,  or  prescribe  a  law  or  policy. 
A  nimiber  of  conunenters  stated  that  the 
proposed  NWPs  violate  the  APA 
because  the  schedule  published  in  the 
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July  21, 1999,  Federal  Register  notice 
implies  that  the  decision  to  issue  these 
NWPs  and  new  general  conditions  was 
predetermined  and  the  schedule  did  not 
include  adequate  time  for  the  Corps  to 
carefully  consider  comments  received  in 
response  to  that  notice. 

The  new  and  modified  NWPs  issued 
today  comply  with  Section  404(e), 
which  requires  notice  and  opportimity 
for  public  hearing.  The  Corps  notice  and 
comment  process  is  virtually  the  same 
as  the  APA  process.  We  have  prepared 
an  adequate  administrative  record  to 
justify  the  issuance  of  these  NWPs.  In 
addition,  we  have  fully  considered  all 
comments  received  in  response  to  the 
July  21, 1999,  Federal  Register  notice  to 
determine  the  terms  and  conditions  for 
the  new  and  modified  NWPs.  This 
included  three  extensions  of  the  final 
NWP  issuance  in  order  to  fully  and 
fairly  consider  all  comments. 

The  acreage  limit  for  an  NWP  is 
established  so  that  the  NWP  authorizes 
most  activities  that  residt  in  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  or 
cimiulatively.  However,  since  NWPs  are 
issued  for  national  applicability,  the 
terms  and  conditions  of  NWPs, 
including  the  acreage  limits,  must  be 
restrictive  enough  to  ensure  that  the 
NWPs  authorize  only  those  activities 
with  minimal  adverse  effects  on  the 
aquatic  environment,  individually  and 
cumulatively,  across  the  country.  The 
NWPs  also  contain  notification 
requirements  that  provide  district 
engineers  with  the  opportunity  to 
review  certain  activities  to  determine  if 
those  activities  will  result  in  minimal 
adverse  effects  on  the  aquatic 
environment.  Aquatic  resoiu-ce 
functions  and  values  vary  considerably 
across  the  country.  Therefore,  the 
minimal  adverse  effects  determination 
by  Corps  districts  is  based  site-specific 
or  regional  criteria. 

The  acreage  limits  of  the  new  and 
modified  NWPs  do  not  preclude  any 
proposed  activity  from  qualifying  for  a 
DA  permit.  If  a  proposed  activity  does 
not  meet  the  terms  and  conditions  of  an 
NWP,  then  that  activity  could  be 
authorized  by  other  forms  of  DA 
permits.  Regional  general  permits  may 
be  available  to  authorize  certain 
activities  that  have  minimal  adverse 
effects  on  the  aquatic  environment 
based  on  local  environmental 
conditions.  The  proposed  work  may 
also  be  authorized  by  individual 
permits,  including  letters  of  permission, 
if  the  activity  involves  more  than 
minimal  adverse  effects  on  the  aquatic 
environment. 

We  recognize  that  there  are  specific 
activities  or  classes  of  activities  in  areas 


of  the  coimtry  that  will  result  in 
minimal  adverse  effects  on  the  aquatic 
environment,  but  exceed  the  acreage 
limits  of  the  new  and  modified  NWPs. 
Corps  districts  can  develop  regional 
general  permits  in  the  future  to 
authorize  these  activities. 

Several  commenters  stated  that  the 
Corps  is  obligated  to  minimize 
regulatory  burdens  on  small  businesses, 
as  required  by  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  Two  commenters  said  that  the 
Corps  is  not  in  compUance  with  the 
Regulatory  Flexibility  Act  because  an 
"initial  regulatory  flexibility  analysis" 
was  not  provided  in  the  Federal 
Register  notice.  One  commenter 
indicated  that  the  Corps  must  comply 
with  the  Congressional  Review  Act. 
Another  commenter  said  that  the  July 
21, 1999,  proposal  to  issue  new  and 
modified  NV\Ts  does  not  comply  with 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,"  because  the  Corps  has  not 
identified  the  takings  implications  of 
theproposed  NWPs. 

The  new  and  modified  NWPs  comply 
with  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
because  they  provide  an  expedited 
authorization  for  activities  in  waters  of 
the  United  States  that  have  minimal 
adverse  effects  on  the  aquatic 
environment.  We  are  not  required  to 
provide  an  initial  regulatory  flexibility 
analysis  because  we  proposed  to  issue 
new  and  modified  NWPs,  not  change 
om-  regulations.  The  Corps  believes  it  is 
not  required  to  submit  the  final  new  and 
modified  NWPs  to  Congress  pursuant  to 
the  Congressional  Review  Act,  but  as  a 
matter  of  comity,  we  will  submit  the 
final  NWPs  to  Congress.  The  new  and 
modified  NWPs  will  not  result  in  the 
taking  of  private  property  because  the 
NWPs  provide  an  expedited 
authorization  process  for  certain 
activities  in  waters  of  the  United  States 
that  have  minimal  individual  and 
cumulative  adverse  effects  on  the 
aquatic  environment  but  require  a  Corps 
permit.  If  a  proposed  activity  does  not 
comply  with  the  terms  and  conditions 
of  an  NWP,  then  the  project  proponent 
can  request  another  form  of  DA  permit, 
including  regional  general  permits, 
letters  of  permission,  or  individual 
permits.  Therefore,  there  are  no  takings 
implications  for  these  NWPs. 

General  Terms  and  Limits  of  NWPs 

One  commenter  stated  that  the 
acreage  limits  for  the  new  and  modified 
NWPs  are  too  high.  One  commenter  said 
that  the  NWPs  should  not  have  an 
acreage  limit  greater  than  1  acre.  Other 


commenters  recommended  maximum 
acreage  limits  of  Vs  acre  and  V*  acre. 
Several  commenters  suggested  higher 
acreage  limits  for  NWP  activities  in 
ephemeral  streams  located  in  the 
western  United  States.  Two  commenters 
said  that  the  NWPs  should  have  lower 
acreage  limits  for  activities  in  certain 
types  of  wetlands,  such  as  forested 
wetlands,  play  as,  prairie  potholes, 
vernal  pools,  kettles,  pocosins,  and 
bogs.  Two  commenters  opposed  the  use 
of  indexed  acreage  limits. 

We  have  fully  considered  comments 
concerning  acreage  limits  for  the  new 
and  modified  NWPs.  To  simpUfy  the 
new  and  modified  NWPs  and  ensure 
that  these  NWPs  still  authorize  only 
activities  with  minimal  individual  and 
cxunulative  adverse  effects  on  the 
aquatic  environment,  all  of  the  new 
NWPs,  except  for  NWP  41,  will  have  a 
V2  acre  limit.  We  have  not  imposed  a  V2 
acre  limit  on  NWP  41  because  it  only 
authorizes  activities  that  benefit  the 
aquatic  environment.  The  acreage  limits 
for  specific  NWPs  are  discussed  in 
detail  in  the  preamble  discussions  for 
each  NWP.  Division  engineers  can 
regionally  condition  these  NWPs  to 
lower  acreage  limits  if  there  are  specific 
concerns  for  the  aquatic  environment  in 
a  particular  part  of  the  country.  We  do 
not  agree  that  there  should  be  higher 
acreage  limits  on  the  NWPs  for 
discharges  of  dredged  or  fill  material 
into  ephemera]  streams  in  the  western 
states,  due  to  the  national  scope  of  the 
NWPs.  However,  Corps  districts  may 
issue  RGPs  with  larger  acreage 
thresholds  in  any  local  situations  where 
they  determine  that  the  activity  would 
result  in  no  more  than  minimal  adverse 
effects,  individually  or  cumulatively. 
Division  engineers  can  also  regionally 
condition  these  NWPs  to  restrict  or 
prohibit  their  use  in  certain  types  of 
high  value  waters  of  the  United  States. 
We  have  eliminated  the  indexed  acreage 
limits  from  NWPs  39  and  40  because  the 
simple  V2  acre  limit  is  a  more  effective 
way  to  ensure  that  these  NWPs 
authorize  only  activities  with  minimal 
adverse  effects  and  the  vast  majority  of 
activities  authorized  by  NWP  26  are 
below  or  slightly  above  V2  acre. 

Many  commenters  indicated  that  the 
PCN  thresholds  for  the  new  and 
modified  NWPs  should  be  V3  acre, 
instead  of  V*  acre.  These  commenters 
believe  the  difference  between  these  two 
notification  thresholds  is  too  small  to 
provide  any  value  and  that  the  lower 
PCN  threshold  will  increase  the  Corps 
workload  without  providing  any 
benefits.  One  commenter  recommended 
providing  more  consistency  in  PCN 
thresholds  for  the  NWPs.  Several 
commenters  stated  that  PCNs  should  be 
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required  for  all  a  :tivities  authorized  by 
NWPs  and  one  c(  immenter  remarked 
that  PCNs  shoulc  be  required  for  all 
discharges  into  s  }ecial  aquatic  sites. 
One  conunenter  i  aid  that  lower  acreage 
limits  for  the  NW  Ps  should  result  in 
fewer  PCN  requi:  ements,  not  a  lowering 
of  PCN  thresholc  s. 

To  further  ensi  ire  that  the  new  NWPs 
authorize  only  ac  tivities  with  minimal 
adverse  effects  oi  i  the  aquatic 
environment,  we  have  established  a  Vio 
acre  PCN  threshc  Id  for  the  new  NWPs 
(except  for  NWP  41)  and  retained  the 
original  PCN  thn  sholds  for  impacts  to 
open  waters,  incl  uding  streams.  The 
notification  thres  hold  for  NWP  14  has 
also  been  lowered  to  Vio  acre.  The  Vio 
acre  PCN  thresho  Id  will  result  in  a 
workload  increase  for  Corps  districts, 
but  we  believe  th  at  this  increase  will  be 
minor,  since  mai  y  permittees  request 
written  verificati  )n  of  NWP 
authorizations,  e'  ren  when  notification 
is  not  required.  V  ^e  believe  that  the  PCN 
thresholds  in  the  new  and  modified 
NWPs  are  consist  ent.  There  are 
circiunstances,  si  ich  as  NWP  39 
activities  that  im  }act  open  waters, 
where  we  believe  it  is  necessary  to 
review  all  propos  ed  activities.  However, 
we  do  not  agree  t  lat  is  necessary  to 
require  notificatii  >n  for  all  NWP 
activities  because  most  minor  activities 
authorized  by  NV  ^s  result  in  minimal 
adverse  effects.  Division  engineers  can 
impose  regional  c  onditions  on  NWPs  to 
lower  PCN  thresl  olds  in  those 
geographic  areas  where  there  is  the 
potential  for  mor*  than  minimal  adverse 
effects  on  the  aqicttic  environment.  We 
do  not  agree  thatlower  acreage  limits 
should  result  in  fewer  PCN 
requirements  bee  luse  the  notification 
process  is  necessi  iry  to  address  activities 
that  might  result  n  more  than  minimal 
adverse  effects. 

Several  comme  aters  suggested  adding 
PCN  requirement  s  for  discharges  into 
ephemeral  strean  s,  not  just  perennial 
and  intermittent  streams,  because 
ephemeral  strean  s  are  important  in  arid 
regions.  One  com  menter  recommended 
reducing  the  500  linear  foot  PCN 
threshold  for  perennial  and  intermittent 
stream  impacts  ta  200  linear  feet.  One 
conunenter  said  t  lat  PCNs  should  be 
required  for  all  d:  scharges  into  open 
waters  to  allow  d  strict  engineers  to 
determine  approj  iriate  vegetated  buffer 
requirements. 

Except  for  thos  i  NWPs  that  require 
notification  for  all  activities  or  all 
discharges  of  dredged  or  fill  material 
into  open  waters,  we  believe  that 
notification  requi  rements  for  stream 
impacts  should  b ;  limited  to  perennial 
and  intermittent  streams ,  since 
discharges  of  dre(  Iged  or  fill  material 


into  ephemeral  streams  are  likely  to 
result  in  minimal  adverse  effects.  In 
geographic  areas  where  discharges  of 
dredged  or  fill  material  into  ephemeral 
stream  beds  may  residt  in  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  division  engineers  can 
regionally  condition  these  NWPs  to 
require  notification  for  these  activities. 
For  some  of  the  new  NWPs,  we  have 
replaced  the  500  linear  foot  PCN 
threshold  for  stream  bed  impacts  with  a 
300  linear  foot  limit.  Division  engineers 
can  impose  regional  conditions  to 
require  a  PCN  threshold  to  address 
activities  that  may  result  in  more  than 
minimal  adverse  effects.  With  the 
exception  of  NWP  39,  we  do  not  agree 
that  it  is  necessary  to  require 
notification  for  all  discharges  of  dredged 
or  fill  material  into  open  waters  to 
determine  vegetated  buffer 
requirements.  Vegetated  buffers  are  not 
required  for  all  activities  authorized  by 
the  NWPs.  District  engineers  will 
determine  on  a  case-by-case  basis  when 
it  is  appropriate  to  require  vegetated 
buffers  next  to  open  waters. 

Cumulative  Impact  Assessment  and 
Data  Collection 

Many  commenters  objected  to  the 
Corps  position  stated  in  the  July  21, 
1999,  Federal  Register  notice  that  the 
Corps  can  monitor  only  those 
cumulative  adverse  effects  on  the 
aquatic  environment  that  result  from 
activities  permitted  by  the  Corps 
regulatory  program.  Some  of  these 
commenters  said  that  this  position  is 
contrary  to  the  Clean  Water  Act  and 
recommended  that  the  Corps  utilize  the 
definition  of  cumulative  impacts  found 
in  the  regulations  for  the  National 
Environment  Policy  Act  (NEPA). 
Numerous  commenters  asserted  that 
cumulative  impact  analysis  should 
include  both  regulated  and  unregulated 
losses  of  aquatic  habitat  within  a 
geographic  area.  One  conunenter  said 
that  ciunulative  impact  analysis  should 
include  all  activities  that  affect  water 
quality.  Two  commenters  objected  to 
the  Corps  statement  in  the  July  21,  1999, 
Federal  Register  notice  that  district 
engineers  must  have  clear,  extensive, 
and  unequivocal  evidence  that  activities 
regulated  pursuant  to  section  404  of  the 
Clean  Water  Act  or  section  10  of  the 
Rivers  and  Harbors  Act  are  causing 
more  than  minimal  cumulative  adverse 
effects  on  the  aquatic  environment,  not 
unregulated  activities,  before  revoking 
or  suspending  the  use  of  NWPs.  One 
commenter  stated  that  cumulative 
impact  assessment  should  consider 
temporary  and  permanent  losses  of 
waters  of  the  United  States  in  a  different 
manner.  This  commenter  also  remarked 


that  the  cumulative  impact  assessment 
must  also  consider  both  losses  of  waters 
of  the  United  States  and  compensatory 
mitigation  to  determine  the  net 
cumulative  adverse  effects  on  the 
aquatic  environment. 

The  Corps  position  in  the  July  21, 
1999,  Federal  Register  notice 
concerning  cumulative  impact 
assessment  is  based  on  the  statutory, 
requirements  of  Section  404(e)  of  the 
Clean  Water  Act.  There  are  no  other 
references  to  cuanulative  adverse  effects 
in  Section  404  of  the  Clean  Water  Act. 
The  requirement  for  authorized 
activities  to  cause  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment  applies  only  to  general 
permits  (including  NWPs),  not  the 
entire  Corps  regulatory  program.  This 
position  is  also  supported  by  the 
regulations  for  implementing  the 
Section  404(b)(1)  guidehnes  at  40  CFR 
230.7.  These  regulations  state  that 
activities  authorized  by  general  permits 
can  result  only  in  minimal  adverse 
effects  on  water  quality  and  the  aquatic 
environment  (see  40  CFR  230.7(a)(3))- 

The  Corps  scope  of  analysis  for  the 
piuposes  of  NEPA  is  discussed  in  33 
CFR  part  325,  appendix  B.  The  Corps 
can  only  address  the  impacts  of  the 
specific  activity  that  requires  a 
Department  of  the  Army  permit  and 
those  portions  of  the  activity  over  which 
the  district  engineer  has  sufficient 
control  and  responsibility  to  warrant 
Federal  review. 

The  Corps  does  provide  different 
consideration  to  temporary  and 
permanent  losses  of  waters  of  the 
United  States  when  assessing  the 
adverse  effects  of  regulated  activities  on 
the  aquatic  environment.  As  discussed 
in  the  NWP  definition  of  "loss  of  waters 
of  the  United  States,"  waters  of  the 
United  States  that  are  temporarily  filled, 
flooded,  excavated,  or  drained,  but 
restored  after  construction,  are  not 
included  in  the  measurement  of  loss  of 
waters  of  the  United  States.  Therefore, 
temporary  losses  would  ndt  be  included 
in  the  Corps  cumulative  impact 
assessment  since  the  affected  areas 
would  be  restored  as  waters  of  the 
United  States.  When  assessing 
cumulative  adverse  effects  on  the 
aquatic  environment,  the  Corps  also 
considers  compensatory  mitigation  for 
losses  authorized  by  NWPs,  because 
compensatory  mitigation  is  often 
required  to  offset  losses  of  waters  of  the 
United  States  and  ensiu-e  that  the 
activities  authorized  by  NWPs  have 
minimal  adverse  effects.  Corps  districts 
assess  cumulative  impacts  on  a 
watershed  basis.  Attempting  to  assess 
cumidative  impacts  across  the  nation  is 
not  possible,  or  appropriate. 
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Two  commenters  supported  the  Corps 
assertion  that  cumulative  impacts  must 
be  assessed  on  a  watershed  basis.  One 
of  these  commenters  said  that 
watersheds  should  be  defined  by  the  8- 
digit  watershed  cataloging  units 
designated  by  the  U.S.  Geological 
Survey  (USGS).  Two  commenters 
requested  that  the  Corps  develop  a 
method  to  quantify  potential  cumulative 
and  indirect  impacts  that  will  result 
from  activities  authorized  by  NWPs  in  a 
watershed.  Two  commenters  said  that 
district  engineers  must  demonstrate  that 
the  use  of  NWPs  in  a  watershed  or 
geographic  area  will  not  result  in  more 
than  minimal  adverse  effects  on  the 
aquatic  environment. 

As  discussed  in  the  July  1. 1998, 
Federal  Register  notice,  the  Corps 
utilizes  the  8-digit  hydrological  unit 
codes  developed  by  USGS  to  identify 
watersheds  for  its  data  collection 
process.  However,  district  engineers  can 
utilize  subwatersheds  within  these 
hydrological  imits  when  conducting 
ciunulative  impact  assessments.  The 
Corps  does  not  have  the  resources  to 
develop  a  method  to  quantify  potential 
cumulative  and  indirect  impacts  that 
may  result  from  activities  authorized  by 
NWPs.  If  the  division  or  district 
engineer  determines  that  the  use  of 
NWPs  to  authorize  activities  within  a 
particular  watershed  or  geographic  area 
will  result  in  more  than  minimal 
individual  or  cumulative  effects  on  the 
aquatic  environment,  then  he  or  she  can 
modify,  suspend,  or  revoke  those  NWPs 
in  that  area  (see  33  CFR  330.4).  This  is 
a  determination  that  must  be  made  by 
districts  as  they  administer  the  Corps 
regulatory  program  in  specific 
geographic  areas. 

Two  commenters  said  that  the  Corps 
should  analyze  the  cumulative  impacts 
of  the  current  NWPs  and  any  NWPs  that 
will  be  proposed  in  the  future  before 
issuing  the  new  and  modified  NWPs. 
These  commenters  recommended  that 
this  analysis  consider  the  efficiency  of 
compensatory  mitigation.  Two 
commenters  objected  to  the  Corps 
assertion  that  it  cannot  make  the 
individual  and  cumulative  adverse 
effects  determination  nationally. 

When  the  Corps  issues  or  modifies  an 
NWP,  an  environmental  assessment,  a 
finding  of  no  significant  impact 
(FONSI),  and  if  necessary,  an  evaluation 
of  compliance  with  the  Section 
404(b)(1)  guidelines  is  prepared  for  each 
NWP.  These  items  are  contained  in  one 
document.  This  docimient  includes  an 
analysis  of  the  cimiulative  impacts  that 
are  expected  to  occur  during  the  time 
the  NWP  is  in  effect.  This  analysis  also 
includes  estimates  of  the  amount  of 
compensatory  mitigation  that  will  be 


required  to  offset  losses  of  waters  of  the 
United  States  authorized  by  the  NWP. 
We  maintain  our  position  that  an 
assessment  of  ciunulative  adverse 
effects  that  result  from  the  use  of  the 
NWPs  cannot  be  made  at  the  national 
level,  and  that  the  only  technically 
sound  method  to  conduct  this 
assessment  is  on  a  watershed  basis, 
through  the  district  offices.  Concurrent 
with  the  issuance  of  the  new  and 
modified  NWPs  and  the  final  decision 
documents  for  each  of  the  new  and 
modified  NWPs,  division  engineers  will 
issue  supplementary  decision 
documents  that  adcfress  the  impacts  of 
the  NWPs  in  Corps  districts. 

Several  commenters  said  that  Corps 
record-keeping  methods  are  inadequate 
and  that  the  Corps  should  issue 
quarterly  public  reports  on  wetland 
losses  and  the  status  of  compensatory 
mitigation.  A  number  of  commenters 
recommended  that  the  Corps  establish  a 
data  collection  system  that  tracks 
various  types  of  compensatory 
mitigation  (i.e.,  creation,  restoration, 
enhancement,  preservation)  and 
monitors  compliance  with  the  goal  of  no 
net  loss.  Numerous  conunenters 
indicated  that  the  Corps  needs  to 
commit  to  stronger  monitoring  and 
enforcement  efforts. 

We  do  not  have  the  resources  to 
publish  quarterly  reports  on  impacts  to 
waters  of  the  United  States  and 
compensatory  mitigation  at  this  time. 
The  data  collection  systems  for  most 
Corps  districts  do  not  currently 
differentiate  between  the  amounts  of 
compensatory  mitigation  provided 
through  restoration,  enhancement, 
creation,  or  preservation.  Instead,  most 
districts  track  the  total  amount  of 
compensatory  mitigation  required  for 
Corps  permits.  The  effectiveness  of 
compensatory  mitigation  efforts  is 
monitored  by  district  engineers  on  a 
case-by-case  basis  to  the  extent  allowed 
by  workload  and  personnel  resources. 
Therefore,  we  cannot  collect  this  type  of 
information  for  all  activities.  We  are 
committed  to  strong  enforcement  and 
monitoring  efforts,  but  enforcement  and 
compliance  efforts  are  limited  to 
available  district  resources.  The  Corps 
permit  evaluation  workload  must  take 
precedence  over  enforcement  and 
monitoring. 

Compliance  with  the  National 
Environmental  Policy  Act 

Several  commenters  stated  that  the 
proposed  NWPs  require  an 
Environmental  Impact  Statement  (EIS). 
Two  commenters  objected  to  the  Corps 
statement  in  the  July  21, 1999,  Federal 
Register  notice  that  the  NWP  progreun 
does  not  require  an  EIS  because  the 


NWPs  can  only  authorize  activities  with 
minimal  individual  and  cumulative 
adverse  effects  on  the  aquatic 
environment. 

We  maintain  our  position  that  the 
NWPs  do  not  require  an  EIS,  but  we  are 
in  the  process  of  preparing  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  for  the  NWP  program. 

A  number  of  commenters  indicated 
that  the  Corps  needs  to  reevaluate  the 
Finding  of  No  Significant  Impact 
(FONSI)  issued  on  Jvme  23,  1998.  since 
the  draft  NWPs  are  substantially 
different  from  the  NWPs  proposed  in 
the  July  1,  1998,  Federal  Register 
notice.  These  commenters  said  that  the 
three  proposed  new  general  conditions 
warrant  reevaluation  of  the  FONSI. 
We  do  not  agree  that  the  FONSI 
issued  on  June  23, 1998,  requires 
revision.  The  FONSI  issued  on  June  23, 
1998,  was  a  general  statement  of 
findings  for  die  NWP  program.  That 
FONSI  did  not  address  a  specific  set  of 
NWPs.  The  three  proposed  new  general 
conditions  are  intended  to  provide 
additional  protection  to  the  aquatic 
environment  and  their  implementation 
would  not  substantially  change  the 
scope  of  the  FONSI  issued  on  June  23. 
1998,  or  its  findings. 

Two  commenters  said  that  the  Corps 
should  release  or  issue  the 
Environmental  Assessments  (EAs)  for 
the  new  and  modified  NWPs  before 
those  permits  are  issued  so  that  the 
public  can  comment  on  those  EAs. 
These  commenters  stated  that  the  EAs 
should  also  include  regional  analyses  in 
addition  to  the  national  analyses.  One  of 
these  commenters  indicated  that  the 
EAs  should  contain  analyses  of 
potential  impacts  on  recreation,  wildUfe 
habitat,  endangered  species,  cultural 
resources,  land  use,  and  habitat 
degradation,  as  well  as  address 
cimiulative  impacts  that  occur  when  an 
NWP  is  used  with  other  NWPs.  Another 
commenter  requested  that  the  EAs 
assess  the  expanston  of  geographic 
scope  of  the  new  NWPs.  the  amount  of 
cumulative  and  individual  impacts  that 
may  be  authorized  by  these  NWPs.  the 
types  of  waters  that  may  be  adversely 
ajfected  by  the  new  and  modified 
NWPs,  and  the  functions  of  those 
waters.  Other  commenters  objected  to 
the  preliminary  EAs.  stating  that  those 
EAs  did  not  include  an  ecological 
rationale  for  the  proposed  acreage 
limits. 

We  do  not  agree  that  it  was  necessary 
to  issue  new  preliminary  EAs  for  the 
draft  NWPs  proposed  in  the  July  21. 
1999,  Federal  Register  notice.  We 
received  few  comments  in  response  to 
the  preliminary  EAs  that  were  issued 
with  the  July  1,  1998,  Federal  Register 
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include  projected ; 
the  United  States 
through  the  use  of  |l 
aquatic  resource 
vary  considerably  i 
we  cannot  include 


notice.  Those  indii^iduals  that 
commented  on  thf  preliminary  EAs 
requested  that  the  Corps  include  an 
alternatives  analysis  in  each  EA.  We 
have  included  an  alternatives  analysis 
in  each  EA  for  the  new  and  modified 
NWPs.  The  EAs  fa^  the  new  and 
modified  NfWPs  issued  today  discuss,  in 
general  terms,  the  acreage  limits  for 
these  NWPs,  the  types  of  waters  subject 
to  the  new  and  modified  NWPs,  and  the 
functions  of  those  jwaters.  The  EAs  also 
ipacts  to  waters  of 
lat  will  occur 
lese  NWPs.  Since 
ictions  and  values 
across  the  coimtry, 
I  detailed  ecological 
analyses  to  support  the  acreage  limits 
for  these  NWPs.  Hi  )wever,  division 
engineers  will  be  i:  isuing  supplemental 
EAs  that  will  addri  sss  issues  at  the 
district  level. 

The  final  EAs  fo;  •  the  new  and 
modified  NWPs  ha  ve  been  substantially 
modified  fi-om  the  preliminary  EAs 
issued  in  conjimct:  on  with  the  July  1 , 
1998,  Federal  Register  notice.  The  final 
EAs  contain  genen  i  discussions  of 
potential  individui  il  and  cumulative 
impacts  to  the  20  p  ublic  interest  review 
factors  at  33  CFR  320.4  and  the  factors 
in  Subparts  C  throi  igh  F  of  the  Section 
404(b)(1)  guidelines  (40  CFR  Part  230). 

In  response  to  the  July  21,  1999, 
Federal  Register  ni  )tice,  some 
commenters  addre:  ;sed  the 
Programmatic  Envi  ronmental  Impact 
Statement  (PEIS)  of  the  NWP  program 
that  the  Corps  is  pi  eparing.  One 
commenter  suppoi  ted  the  PEIS,  but 
asserted  that  an  EIJi  is  required.  Another 
commenter  stated  1  hat  the  PEIS  is 
unwarranted  and  u  nnecessary.  Many 
commenters  said  tl  lat  the  Corps  cannot 
finalize  the  NWPs  More  the  PEIS  is 
completed. 

These  issues  confceming  the  PEIS 


were  addressed  in 


he  July  21,  1999, 


the  Corps  does  not 


Federal  Register  n(  »tice  (see  64  PR 
39265)  and  we  havj  not  changed  our 
position. 

Compliance  with  t^e  Endangered 
Species  Act 

Two  commenters  stated  that  the 
proposed  NWPs  rei  [uire  Endangered 
Species  Act  (ESA)  Jection  7 
consultation.  Thre<  commenters 
asserted  that  the  proposed  new  and 
modified  NWPs  do  not  comply  with 
ESA.  One  of  these  commenters  said  that 


adequately  address 


the  direct,  seconda  y,  and  cumulative 
impacts  on  endang  jred  and  threatened 
species  that  will  remit  from  activities 
authorized  by  the  f  [WPs.  This 
commenter  adso  sta  ted  that  the  Corps 
cannot  rely  on  pros  pective  permittees  to 


conduct  adequate  investigations  to 
determine  whether  endangered  or 
threatened  species  or  designated  critical 
habitat  occur  on  the  project  site.  Three 
commenters  indicated  that  compliance 
with  ESA  cannot  be  ensured  for 
activities  that  do  not  require  notification 
to  the  district  engineer. 

We  have  requested  programmatic  ESA 
consultation  for  the  NWP  program.  We 
contend  that  the  new  and  modified 
NWPs,  through  the  requirements  of 
General  Condition  11,  comply  with 
ESA.  We  use  the  ESA  interagency 
consultation  regulations  at  50  CFR  Part 
402  when  determining  compliance  with 
ESA.  Scope  of  analysis  issues  for  ESA 
will  be  resolved  through  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  and  the  National  Marine 
Fisheries  Service  (NMFS).  General 
Condition  11  requires  non-Federal 
permittees  to  notify  the  district  engineer 
if  any  listed  species  or  designated 
critical  habitat  might  be  affected  or  is  in 
the  vicinity  of  the  project.  The  permittee 
shall  not  begin  work  on  the  activity 
imtil  notified  by  the  District  Engineer 
that  the  requirements  of  the  Endangered 
Species  Act  have  been  satisfied  and  that 
the  activity  is  authorized. 

Three  commenters  asserted  that  the 
Corps  caimot  issue  the  new  and 
modified  NWPs  prior  to  completing 
programmatic  ESA  consultation.  One 
commenter  stated  that  programmatic 
ESA  consultation  does  not  obviate  the 
need  for  regional  and  site-specific 
consultation.  One  commenter  said  that 
since  Standard  Local  Operating 
Procedures  for  Endangered  Species 
(SLOPES)  have  not  yet  been  completed, 
the  Corps  caimot  rely  on  SLOPES  to 
ensure  compliance  with  ESA.  One 
commenter  suggested  that  SLOPES 
should  be  developed  for  all  issued 
NWPs. 

We  can  issue  the  NWPs  prior  to  the 
completion  of  the  NWP  programmatic 
ESA  consultation,  because  issuance  of 
the  NWPs  has  not  foreclosed 
opportunities  to  address  endangered 
species  and  the  NWPs  aheady  contain 
safeguards  to  ensure  compliance  with 
ESA.  The  programmatic  consultation 
will  provide  additional  assiu-ance  that 
the  existing  NWPs,  as  well  as  the  new 
and  modified  NWPs  issued  today,  have 
a  formal  process  to  develop  any 
necessary  additional  procedures  at  the 
district  level.  The  programmatic 
consultation  will  provide  further 
assurance  that  the  NWP  program  does 
not  jeopardize  the  existence  of  any 
Federally-listed  threatened  or 
endangered  species,  or  destroy  or 
adversely  modify  the  critical  habitat  of 
such  species.  Both  the  programmatic 
ESA  consultation  and  the  PEIS  will 


address  potential  cumulative  effects  on 
endangered  and  threatened  species  and 
their  designated  critical  habitat 
regarding  the  NWP  program.  We 
maintain  that  the  SLOPES  help  ensure 
compUance  with  the  ESA  at  the  district 
level.  Districts  can  meet  with  local 
offices  of  the  FWS  and  NMFS  at  any 
time  to  modify  or  improve  their 
SLOPES.  Districts  will  enter  case- 
specific  consultation  in  any  case  where 
the  district  determines  the  proposed 
project  may  affect  a  threatened  or 
endangered  species. 

In  addition  to  NWP  General  Condition 
1 1 ,  division  and  district  engineers  have 
imposed  and  can  impose  additional 
regional  conditions  on  the  NWPs  and 
case-specific  special  conditions  to 
address  endangered  or  threatened 
species  or  their  critical  habitat.  For 
example.  Corps  regional  conditions  can 
prohibit  the  use  of  NWPs  in  designated 
critical  habitat  for  endangered  or 
threatened  species  or  require 
notification  for  activities  in  areas  known 
to  be  inhabited  by  threatened  or 
endangered  species.  Some  Corps 
districts  have  conducted  programmatic 
consultation  for  specific  geographic 
areas.  Also,  Corps  districts  have  and 
will  conduct  case-specific  Section  7 
consultation  for  endangered  species. 
These  efforts  usually  consider  the  NWP 
program  in  that  particular  area.  In 
summary.  General  Condition  11,  Corps 
regional  conditions,  case-specific 
special  conditions,  and  SLOPES  will 
ensure  that  the  NWP  program  complies 
with  ESA. 

Stream  Impacts 

Many  conunenters  objected  to  the 
proposed  NWPs,  stating, that  thousands 
of  feet  of  stream  bed  could  be 
channelized  or  filled  under  these  NWPs. 
These  commenters  said  that  linear  foot 
limits  for  stream  bed  impacts  should  be 
imposed  on  the  NWPs  instead  of  acreage 
limits.  A  large  number  of  commenters 
recommended  adding  a  250  linear  foot 
limit  for  stream  bed  impacts  to  the  new 
and  modified  NWPs.  Other  commenters 
suggested  linear  stream  bed  impact 
limits  of  200,  100,  and  50  linear  feet.  A 
few  commenters  said  that  the  NWPs 
should  not  authorize  any  stream 
impacts.  Another  commenter  requested 
clarification  regarding  the  PCN 
thresholds  for  linear  feet  of  stream  bed 
impacts,  asking  if  the  flooded  area  is 
included  with  the  filled  area. 

After  consideration  of  these 
comments,  we  have  decided  to  impose 
on  NWPs  39,  40,  42,  and  43,  a  300  linear 
foot  limit  for  filling  or  excavation 
activities  in  stream  beds.  This  300  linear 
foot  limit  applies  only  to  stream  beds 
that  normally  have  flowing  water. 
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Division  engineers  can  regionally 
condition  the  NWPs  to  lower  the  300 
linear  foot  limit  for  stream  bed  impacts, 
impose  linear  foot  limits  for  stream  bed 
impacts  on  other  NWPs,  or  establish 
lower  PCN  thresholds  for  filling  or 
excavating  stream  beds. 

Several  commenters  stated  that  all 
Corps  districts  must  use  the  same 
method  to  determine  where  the  average 
annual  flow  of  a  stream  is  1  cfs.  One  of 
these  commenters  recommended  using 
drainage  area  as  a  substitute.  Another 
commenter  suggested  that  the  guidance 
in  the  preeunble  to  the  final  rule  for  the 
NWP  regulations  (33  CFR  part  330) 
published  in  the  November  22, 1991, 
Federal  Register  (56  FR  59112)  should 
be  used  to  establish  where  the  1  cfs 
point  of  a  stream  is  located.  That 
guidance  described  how  to  determine 
the  geographic  location  of  the  limit  of 
headwaters  for  perennial,  intermittent, 
and  ephemeral  streams. 

District  engineers  will  utilize  the  best 
methods  available  to  identify  where  the 
average  annual  flow  of  a  stream  is  1  cfs. 
Although  the  guidance  published  in  the 
November  22, 1991,  Federal  Register 
was  intended  to  assist  district  engineers 
and  the  regulated  public  in  identifying 
the  geographic  location  of  headwaters 
(i.e.,  where  the  average  annual  flow  is 
less  than  5  cfs),  this  guidance  can  also 
be  used  to  locate  the  1  cfs  point  on  a 
stream.  District  engineers  can  utilize  the 
median  flow,  rather  than  the  average 
flow,  to  establish  where  the  1  cfs  point 
on  a  stream  is  located.  This  approach 
recognizes  that  streams  with  highly 
irregular  flows,  such  as  those  occurring 
in  the  western  portion  of  the  United 
States,  could  be  dry  at  the  1  cfs  point 
for  most  of  the  year  and  still  average,  on 
an  annual  basis,  a  flow  of  1  cfs  because 
of  high  volimie,  flash  flood  type  flows 
which  greatly  distort  the  average. 
Furthermore,  we  recognize  that  using 
the  median  flow  for  an  entire  year  in 
streams  that  have  no  stream  flow  for 
over  half  the  year  but  with  flows  greater 
than  1  cfs  for  several  months  would  also 
distort  the  average.  It  should  cdso  be 
noted  that  precision  is  not  required  in 
establishing  the  1  cfs  point.  The 
definition  allows  the  district  engineer  to 
use  approximate  means  to  compute  it. 
The  drainage  area  that  will  contribute 
an  average  annual  flow  of  1  cfs  can  be 
estimated  by  approximating  the 
proportion  of  average  aimual 
precipitation  that  is  expected  to  find  its 
way  into  the  stream.  Knowing  the 
amoimt  of  area  that  will  produce  this 
flow  in  a  particular  region,  the  1  cfs 
point  can  be  approximated  from 
drainage  area  maps.  For  example,  in 
most  areas  of  the  eastern  United  States 
(i.e.,  east  of  the  Mississippi  River),  one 


square  mile  of  drainage  area  produces  1 
cfs  of  stream  flow  aimually. 

Applicable  Waters  for  the  New  and 
Modified  Nationwide  Permits 

A  number  of  commenters  objected  to 
the  increased  scope  of  waters  in  which 
the  proposed  NWPs  published  in  the 
July  21, 1999,  Federal  Register  could  be 
used.  One  commenter  stated  that  the 
NWPs  should  be  used  only  in 
headwaters  and  isolated  waters.  Two 
commenters  supported  the  use  of  the 
new  and  modified  NWPs  in  non-tidal 
waters.  Three  commenters  objected  to 
prohibiting  the  use  of  the  new  and 
modified  NWPs  in  tidal  waters  and  non- 
tidal  wetlands  adjacent  to  tidal  waters. 
One  commenter  stated  that  the  Corps 
has  not  provided  justification  for 
excluding  the  new  and  modified  NWPs 
from  non-tidal  wetlands  that  are 
adjacent  to  tidal  waters  and 
recommended  that  the  Corps  utilize  the 
term  "contiguous"  instead  of 
"adjacent." 

We  contend  that  limiting  the  new 
NWPs  to  non-tidal  waters,  except  for 
non-tidal  wetlands  adjacent  to  tidal 
waters,  provides  adequate  protection  of 
the  aquatic  environment  and  helps 
ensure  that  these  NWPs  authorize  only 
activities  with  minimal  adverse  effects. 
Regional  conditioning  of  the  new  and 
modified  NWPs  by  division  engineers 
will  provide  additional  protection  by 
restricting  or  prohibiting  the  use  of  the 
new  and  modified  NWPs  in  high  value 
waters.  General  Condition  25  will  also 
protect  high  value  waters.  General 
Condition  26  does  not  allow  permanent, 
above-grade  fills  in  the  100-year 
floodplain  downstream  of  the 
headwaters. 

We  do  not  agree  that  the  new  and 
modified  NWPs  should  be  used  in  tidal 
waters  or  non-tidal  wetlands  adjacent  to 
tidal  waters.  We  have  identified  tidal 
waters  as  high  value  waters  on  a 
national  basis.  Non-tidal  wetlands 
adjacent  to  tidal  waters  contribute  to  the 
ecological  integrity  of  tidal  waters  and 
should  not  be  subject  to  the  new  and 
modified  NWPs.  District  engineers  can 
develop  regional  general  permits  for 
discharges  into  non-tidal  waters 
adjacent  to  tidal  waters,  if  such  regional 
general  permits  are  needed  for  activities 
that  result  in  minimal  adverse  effects  on 
the  aquatic  enviromnent,  individually 
or  cumulatively. 

One  commenter  requested  that  the 
Corps  define  the  term  "adjacent"  for  the 
purposes  of  the  new  and  modified 
NWPs.  One  commenter  stated  that  the 
definition  of  the  term  "adjacent"  at  33 
CFR  328.3(c)  is  confusing  for  use  iii  the 
NWP  program  and  that  the  Corps  needs 
to  provide  a  definition  that  is  easily 


imderstandable  by  the  regulated  public. 
This  commenter  also  said  that  the  NWPs 
should  be  limited  to  only  those  non- 
tidal  wetlands  that  are  both  adjacent  to 
and  inimdated  by  spring  tides;  wetlands 
landward  of  the  mean  high  tide  line 
would  be  considered  as  non-tidal 
wetlands  adjacent  to  tidal  waters  and 
wetlands  landward  of  die  spring  high 
tide  line  woidd  not  be  considered 
adjacent  to  tidal  waters.  Two 
commenters  asked  the  Corps  to  provide 
a  clear  explanation  of  the  upstream  limit 
of  non-tidal  wetlands  adjacent  to  tidal 
waters  and  whether  non-tidal  wetlands 
miles  upstream  of  tidal  waters  would  be 
considered  adjacent  to  those  tidal 
waters. 

For  the  new  and  modified  NWPs.  the 
definition  of  the  term  "adjacent"  at  33 
CFR  328.3(c)  will  be  used.  Since  aquatic 
systems  vary  considerably  across  the 
coimtry,  we  cannot  establish  more 
specific  criteria  at  a  national  level  to 
further  define  adjacency.  District 
engineers  will  make  appropriate 
determinations  of  adjacency,  based  on 
regional  hydrologic  conditions. 

Wetlands  located  between  mean  high 
water  and  the  spring  high  tide  line  are 
tidal  wetlands  because  they  are 
inundated  by  tidal  waters  (see  33  CFR 
328.4(b)(l)).'Non-tidal  wetlands  that  are 
bordering,  contiguous,  or  neighboring  to 
tidal  waters  are  considered  adjacent  to 
those  tidal  waters.  The  upstream  limit  of 
non-tidal  wetlands  adjacent  to  tidal 
waters  is  determined  by  the  degree  of 
influence  of  the  tidal  waterbody  on  non- 
tidal  wetlands.  Those  non-tidal 
wetlands  that  exert  direct  hydrologic 
influence  on  tidal  waters  are  considered 
adjacent  to  those  tidal  waters.  For  the 
purposes  of  the  NWPs,  non-tidal 
streams  located  upstream  of  the  head  of 
tide  are  not  considered  adjacent  to  tidal 
waters,  although  those  streams 
eventually  flow  into  tidal  waters  and  are 
part  of  the  surface  tributary  system. 
Wetlands  adjacent  to  non-tidal  streams 
are  within  the  scope  of  waters  for  the 
new  and  modified  NWPs. 

One  commenter  stated  that  the  new 
and  modified  NWPs  should  not 
authorize  discharges  into  prairie 
potholes,  playa  laJkes,  or  vernal  pools. 
Another  commenter  said  that  the  NWPs 
should  not  be  used  in  rare  and 
irreplaceable  wetlands. 

We  do  not  agree  that  the  new  and 
modified  NWPs  should  be  subject  to  a 
national  prohibition  against  discharges 
of  dredged  or  fill  material  into  prairie 
potholes,  playa  lakes,  or  vernal  pools. 
Rare  and  irreplaceable  wetlands  have 
not  been  formally  defined.  General 
Condition  25  restricts  activities  in 
designated  critical  resource  waters. 
Further,  division  engineers  can 
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these  NWPs  to 
prohibit  Idischarges  into  high 
those  activities  that 
district  engineers 
discretionary  authority  if 
will  result  in  more 
advek-se  effects  on  the 


regionally  conditiqn 
restrict  or 
value  waters.  For 
require  notificatioi 
can  exercise 
the  proposed  work 
than  minimal 
aquatic  environme  it. 

Mitigation 

A  large  number  (  f  commenters 
specifically  addresi  ied  the  compensatory 
mitigation  requiren  lents  of  the  proposed 
new  and  modified  *4WPs.  One 
commenter  said  thi  it  the  goal  of 
compensatory  miti;  Ration  is  not  clearly 
defined  in  the  prop|osed  NWPs.  Several 
commenters  reques  ted  that  the  Corps 
clarify  when  compi  insatory  mitigation  is 
required  for  activit  es  authorized  by 
NWP.  These  comm  snters  said  that  there 
are  some  inconsist(  ncies  concerning 
compensatory  miti|  ;ation  requirements 
in  the  July  21, 199^ .  Federal  Register 
notice.  Two  of  thes  3  commenters 
referred  to  Corps  st  itements  in  the  July 
21.  1999,  Federal  Register  notice  that: 
(1)  Compensatory  mitigation  will 
normally  be  required  for  activities  that 
require  notificatioii  and,  (2)  in  some 

jpensatory  mitigation 
because  the  adverse 

Ic  environment  are 

litigation. 

1,  including  the 
's,  the  purpose  of 

tation  is  to  ensure 
iork  results  in 

fects  on  the  aquatic 

kose  activities  that 
require  notification  to  the  district 
engineer,  compensi  tory  mitigation  may 
be  necessary  to  ens  ire  that  the 
authorized  work  rei  ults  in  minimal 
adverse  effects  on  t  le  aquatic 
environment.  Distri  ct  engineers  will 
determine,  on  a  cas  }-by-case  basis, 
when  compensator '  mitigation  is  not 
practicable.  Our  us(  i  of  the  word 
"normally"  when  rsferring  to 
compensatory  mitij  ation  for  NWP 
activities  allows  dis  trict  engineers 
flexibility  in  detern  lining  when 
compensatory  mitij  ation  will  be 
required  and  lets  th  b  regulated  public 
know  that  compens  itory  mitigation  is 
likely  to  be  requirec  for  impacts  that 
exceed  PCN  threshdlds,  except  under 
circiunstances  whei  e  the  adverse  effects 
are  minimal  withou  t  compensatory 
mitigation.  Activitii  ss  that  do  not  require 
notification  are  pre  umed  to  result  in 
minimal  adverse  ef  ects  and  do  not 
require  compensatory  mitigation  to 
ensure  minimal  ad\^erse  effects.  Division 
engineers  can  regio:  lally  condition  an 
NWP  to  lower  the  n  otification  threshold 
to  allow  district  enj  ineers  to  determine, 
on  case-by-case  has  s,  if  compensatory 


circumstances,  coi 
may  be  unnecessa 
effects  on  the  aquatj 
minimal  without : 

For  the  NWP  pro^ 
new  and  modified 
compensatory  mitid 
that  the  authorized] 
minimal  adverse  ef 
environment.  For ' 


mitigation  is  necessary  to  ensure  that 
the  authorized  work  results  in  minimal 
adverse  effects  on  the  aquatic 
environment. 

Many  commenters  opposed  the  use  of 
compensatory  mitigation  to  ensure  that 
activities  authorized  by  NWPs  result  in 
minimal  adverse  effects  on  the  aquatic 
environment.  Several  commenters 
supported  the  use  of  compensatory 
mitigation  to  ensure  that  authorized 
activities  result  in  minimal  adverse 
effects.  One  of  these  commenters  said 
that  compensatory  mitigation  should 
not  be  required  simply  to  meet  a  "no  net 
loss"  of  wetland  acreage  goal.  One 
commenter  indicated  that  compensatory 
mitigation  should  not  be  required  for 
activities  authorized  by  NWP  because 
NWPs  can  only  authorize  activities  with 
minimal  adverse  effects. 

Compensatory  mitigation  is  often 
necessary  to  offset  losses  of  waters  of 
the  United  States  and  ensure  that  the 
authorized  activity  results  in  minimal 
adverse  effects  on  the  aquatic 
environment.  The  NWP  regulations  at 
33  CFR  330.1(e)(3)  allow  permittees  to 
provide  compensatory  mitigation  to 
reduce  the  adverse  effects  of  the 
proposed  work  to  the  minimal  level.  In 
the  July  21, 1999.  Federal  Register 
notice,  we  stated  that  for  the  purposes 
of  the  NWP  program,  compensatory 
mitigation  is  required  to  ensure  that  the 
authorized  activities  result  in  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  or 
cumulatively,  not  to  achieve  "no  net 
loss"  of  wetland  acreage.  NWP 
compensatory  mitigation  requirements 
are  not  driven  by  the  "no  net  loss"  goal, 
but  will  help  support  that  goal.  A 
district  engineer  can  determine,  for  an 
activity  that  requires  notification,  that 
compensatory  mitigation  is  not 
practicable. 

Two  commenters  said  that 
compensatory  mitigation  should  be 
required  only  for  impacts  to  waters  of 
the  United  States.  Another  commenter 
stated  that  the  Corps  is  proposing  to 
require  mitigation  for  activities  not 
subject  to  its  regulatory  authority,  such 
as  flooding,  excavation,  and  drainage 
activities.  One  conmienter  indicated 
that  the  July  21,  1999,  Federal  Register 
notice  requires  compensatory  mitigation 
for  non-wetland  impacts.  One 
commenter  remarked  that  compensatory 
mitigation  for  wetland  or  stream  losses 
shoiHd  be  subject  to  a  public  notice 
process  because  mitigation  is  being  used 
to  avoid  significant  impacts. 

Compensatory  mitigation  may  be 
required  by  district  engineers  to  offset 
losses  of  waters  of  the  United  States  to 
ensure  that  the  authorized  work  results 
in  minimal  adverse  effects  on  the 


aquatic  envirormient.  Although  district 
engineers  may  require  out-of-kind 
compensatory  mitigation,  such  as  the 
restoration  of  upland  riparian  zones,  to 
compensate  for  losses  of  the  functions 
and  values  of  waters  of  the  United 
States,  compensatory  mitigation  is 
required  only  to  offset  losses  of  waters 
of  the  United  States.  District  engineers 
can  require  compensatory  mitigation  for 
losses  of  aquatic  resource  functions  and 
values  caused  by  flooding,  excavation, 
and  drainage  caused  by  activities  that 
are  associated  with  activities  that  are 
regulated  by  the  Corps  (i.e.,  discharges 
of  dredged  or  fill  material).  However,  if 
the  activity  does  not  involve  work  in 
navigable  waters  of  the  United  States  or 
a  discharge  of  dredged  or  fill  material 
into  waters  of  the  United  States, 
compensatory  mitigation  caimot  be 
required  because  no  Corps  permit  is 
necessary  to  conduct  the  activity.  We  do 
not  agree  that  a  public  notice  process  is 
required  for  compensatory  mitigation 
projects. 

Several  commenters  stated  that  the 
mitigation  requirements  discussed  in 
the  July  21, 1999,  Federal  Register 
notice  do  not  adequately  protect 
wetlands.  Niunerous  commenters  said 
that  the  NWPs  should  be  conditioned  to 
require  a  full  alternatives  analysis. 
Many  commenters  requested  that  the 
Corps  condition  all  NWPs  to  require 
project  proponents  to  avoid  impacts  to 
the  maximum  extent  practicable  and 
implement  compensatory  mitigation 
that  fully  replaces  all  losses  of  wetland 
acreage  and  functions.  One  commenter 
objected  to  including  minimization  as  a 
form  of  mitigation.  Two  commenters 
asserted  that  the  NWPs  should  be 
subject  to  the  mitigation  requirements  of 
the  1990  mitigation  Memorandum  of 
Agreement  (MOA),  including 
sequencing  requirements. 

The  mitigation  requirements  of  the 
new  and  modified  NWPs  adequately 
protect  wetlands.  General  Condition  19 
requires  permittees  to  avoid  and 
minimize  discharges  into  waters  of  the 
United  States  on-site  to  the  maximum 
extent  practicable.  General  Condition  19 
also  states  that  district  engineers  can 
require  compensatory  mitigation  to 
ensure  that  the  authorized  work  results 
in  minimal  adverse  effects  on  the 
aquatic  environment.  The  use  of 
minimization  as  mitigation  is  well 
established  in  Federal  regulations  (see 
the  Council  on  Environmental  Quality's 
regulations  at  40  CFR  1508.20).  The 
avoidance  provisions  of  the  1990 
mitigation  MOA  apply  only  to  standard 
individual  permits,  not  activities 
authorized  by  NWPs. 

One  commenter  stated  that  some  of 
the  new  NWPs  (e.g.,  NWPs  39  and  43) 
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require  compensatory  mitigation 
without  requiring  submission  of  a 
notification  to  the  district  engineer.  This 
commenter  said  that  compensatory 
mitigation  should  not  be  required  unless 
the  district  engineer  reviews  the  PCN 
and  determines  that  compensatory 
mitigation  is  necessary  to  offset 
authorized  losses  of  waters  of  the 
United  States.  One  commenter  objected 
to  requiring  compensatory  mitigation  for 
activities  that  require  notification,  but 
another  commenter  supported  this 
requirement.  Two  commenters  objected 
to  allowing  district  engineers  to  make 
the  final  determination  whether 
compensatory  mitigation  is  required. 

Compensatory  mitigation  is  not 
required  for  NWP  activities  that  do  not 
require  notification  to  the  district 
engineer.  Division  engineers  can 
regionally  condition  NWPs  to  lower 
PCN  thresholds  or  require  notification 
for  all  activities,  if  such  PCN  thresholds 
are  necessary  to  allow  district  engineers 
to  require  compensatory  mitigation  to 
ensure  that  adverse  effects  to  the  aquatic 
enviroiunent  cire  minimal.  We  believe 
that  it  is  appropriate  for  district 
engineers  to  make  the  final  decisions 
whether  compensatory  mitigation  is 
necessary  to  ensure  that  activities 
authorized  by  NWPs  result  in  minimal 
adverse  effects. 

A  large  number  of  commenters 
recommended  that  the  Corps  require 
acre-for-acre  wetland  restoration  as 
compensatory  mitigation  for  all 
activities  resulting  in  the  loss  of  greater 
than  ¥4  acre  of  wetlands.  Other 
commenters  suggested  V2,  V3,  and  1  acre 
thresholds  for  requiring  compensatory 
mitigation.  Many  commenters  said  that 
a  minimum  1:1  mitigation  ratio  should 
be  required  for  all  losses  of  waters  of  the 
United  States  authorized  by  NWPs. 
Other  commenters  recommended  higher 
mitigation  ratios.  One  commenter  said 
that  the  Corps  should  provide 
compensatory  mitigation  guidelines  that 
addresses  site  selection  and  design, 
options  for  compensatory  mitigation, 
and  a  description  of  success  criteria  and 
monitoring  requirements. 

While  final  specific  compensatory 
mitigation  requirements,  such  as 
replacement  ratios,  are  determined  by 
district  engineers  on  a  case-by-case 
basis,  we  agree  that  there  should  be  a 
minimum  requirement  of  an  acre-for- 
acre  (1:1)  wetland  replacement  as 
compensatory  mitigation  for  all 
activities  requiring  notification.  The 
Corps  can  require  compensatory 
mitigation  in  excess  of  a  1:1  ratio  of 
impact  acreage  to  compensatory 
mitigation  acreage  to  adequately  replace 
aquatic  resource  functions  and  values 
that  are  lost  as  a  result  of  activities 


authorized  by  NWPs.  The  Corps  can 
also  accept  out-of-kind  compensatory 
mitigation,  if  it  is  best  for  the  aquatic 
enviroimient.  Existing  policy  and 
guidance  for  compensatory  mitigation 
provides  a  preference  for  on-site  and  in- 
kind  replacement  of  the  functions  and 
values  of  the  impacted  aquatic  resource. 
If  on-site  compensatory  mitigation  is  not 
practicable,  off-site  compensatory 
mitigation  should  be  undertaken  in  the 
same  geographic  area  if  practicable,  [i.e., 
in  close  proximity  and,  to  the  extent 
possible,  the  same  watershed)  or 
environmentally  preferable.  The  Corps 
can  also  accept  out-of-kind 
compensatory  mitigation,  if  it  is  best  for 
the  aquatic  environment. 

Many  conunenters  stated  that  the 
Corps  should  require  in-kind,  on-site 
replacement  of  wetlands.  Several 
commenters  supported  the  utilization  of 
off-site,  out-of-kind  compensatory 
mitigation  for  losses  of  waters  of  the 
United  States  authorized  by  NWPs. 
These  commenters  also  supported  the 
Corps  position  that  the  appropriate 
compensatory  mitigation  required  for 
activities  authorized  by  NWPs  should  be 
based  on  what  is  best  for  the  aquatic 
environment.  One  commenter  remarked 
that  the  selected  mitigation  method 
should  best  replace  site-specific 
functions  and  values  of  the  impacted 
aquatic  habitat.  One  commenter 
supported  the  use  of  out-of-kind 
compensatory  mitigation,  such  as  the 
establishment  and  maintenance  of 
vegetated  buffers  next  to  streams,  and 
stream  restoration,  and  the  preservation 
of  wetland/upland  complexes. 

When  reviewing  compensatory 
mitigation  proposals,  district  engineers 
will  consider  what  is  best  for  the  aquatic 
environment,  including  requirements 
for  vegetated  buffers  next  to  pereiuiial 
and  intermittent  streams  and  other  open 
waters.  Wetland  restoration, 
enhancement,  creation,  and,  only  in 
exceptional  circimistances,  preservation 
are  not  the  only  methods  of  providing 
compensatory  mitigation  for  activities 
authorized  by  NWPs.  Stream  restoration 
and  enhancement,  including  the 
restoration  or  preservation  of  riparian 
zones,  can  also  provide  compensatory 
mitigation  for  losses  resulting  from 
activities  authorized  by  NWPs.  The 
establishment  and  maintenance  of 
vegetated  buffers  next  to  streams  and 
other  open  waters  as  compensatory 
mitigation  for  losses  of  waters  of  the 
United  States  authorized  by  NWPs  are 
discussed  in  the  next  section  of  this 

notice. 

Many  commenters  opposed  the  Corps 
preference  for  the  use  of  mitigation 
banks  and  in  lieu  fee  programs  to 
provide  compensatory  mitigation  for 


losses  of  waters  of  the  United  States 
authorized  by  NWPs.  A  number  of  other 
commenters  supported  the  Corps 
preference  for  consolidated 
compensatory  mitigation  methods.  One 
commenter  indicated  that  the  preference 
for  consoUdated  compensatory 
mitigation  methods  should  not  be 
limited  to  mitigation  banks.  One 
conmienter  expressed  some  support  for 
using  mitigation  banks  and  other 
consolidated  mitigation  methods  as 
alternatives  for  on-site  compensatory 
mitigation  because  of  the  uncertainty  for 
success  in  some  individual 
compensatory  mitigation  projects.  This 
commenter  also  recommended 
developing  guidance  for  in  lieu  fee 
programs  and  other  consolidated 
mitigation  methods  before  allowing 
widespread  use  of  these  methods. 
Another  commenter  recommended  that 
the  text  of  the  NWPs  and  the  preamble 
to  the  notice  announcing  the  issuance  of 
the  NWPs  refer  to  the  Federal  guidance 
for  compensatory  mitigation,  especially 
for  the  use  of  mitigation  banks  and  in 
lieu  fee  programs.  Two  conunenters 
indicated  that  in  lieu  fee  programs 
should  not  be  considered  as 
compensatory  mitigation  imtil  guidance 
has  been  developed  for  these  programs. 
One  commenter  objected  to  the  use  of  in 
lieu  fee  programs  to  provide 
compensatory  mitigation  because  the 
commenter  asserts  that  these  programs 
are  not  subject  to  agency  and  pubUc 
review  and  do  not  ensure  compliance 
with  the  goal  of  no  net  loss. 

ConsoUdated  compensatory 
mitigation  methods,  including 
mitigation  banks,  are  often  an  efficient 
means  of  compensating  for  losses  of 
waters  of  the  United  States,  particularly 
for  multiple  small  activities.  We 
recognize  that  consolidated 
compensatory  mitigation  methods  are 
often  more  practicable  and  successful 
because  of  the  plaiming  and 
implementation  efforts  typically 
expended  on  these  activities  by  their 
proponents.  Individual  efforts  to  create, 
restore,  or  enhance  wetlands  to  replace 
small  wetland  losses  may  be 
unsuccessful  because  of  poor  planning 
and/or  construction.  Furthermore, 
consolidated  mitigation  efforts  are  often 
better  monitored  and  maintained  and 
often  resuh  in  the  establishment  of 
larger  contiguous  wetland  areas  that 
benefit  the  overall  local  aquatic 
environment  and  many  of  the  species 
that  utilize  larger  aquatic  habitats. 

One  commenter  stated  that  where 
mitigation  banks  and  in  lieu  fee 
programs  are  in  the  same  watershed, 
preference  should  be  given  to  using  the 
mitigation  bank  since  mitigation  banks 
subject  to  more  stringent  requirements 
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and  more  likely  to  be  successful.  Two 
commenters  said  t  lat  mitigation  banks 
should  be  located  n  the  same  watershed 
as  the  site  of  the  NIWP  activity.  One 
commenter  said  that  in  lieu  fee 
programs  should  not  be  used  as 
compensatory  mitigation  for  activities 
that  result  in  the  lass  of  greater  than  Vto 
acre  of  waters  of  the  United  States. 

Where  practicable,  mitigation  banks 
and  other  consolidated  mitigation 
methods  should  b<  located  in  the  same 
watershed  as  the  s  te  of  the  activity 
authorized  by  NWp.  District  engineers 
have  the  authority  ito  approve  or 
disapprove  the  usa  of  specific  mitigation 
approaches  as  compensatory  mitigation 
for  losses  of  watery  of  the  United  States 
authorized  by  NW  's.  Permittees  should 
have  the  flexibility  to  utilize 
compensatory  miti  gation  methods  that 
are  within  their  m<  lans  to  accomplish 
and  meet  the  requirements  to  offset 
unavoidable  losses  of  waters  of  the 
United  States.  To  tpe  extent  practicable, 
permittees  should  fconsider  use  of 
approved  mitigation  banks  and  other 
forms  of  consolidaied  compensatory 
mitigation.  We  do  ;  lot  agree  that  there 
should  be  an  acrea  ;e  limit  that  would 
preclude  the  use  o  any  particular  type 
of  mitigation  to  pr<  ivide  compensatory 
mitigation  for  losses  of  waters  of  the 
United  States  authorized  by  NWPs. 

Several  comjnen  ers  stated  that  the 
preservation  of  hig  i  value  wetlands 
should  be  encourai ed  as  a  form  of 
compensatory  mitication.  A  number  of 
commenters  objected  to  the  use  of 
preservation  as  compensatory 
mitigation,  unless  )ne-to-one 
replacement  of  aqt  atic  habitats  has  been 
achieved.  One  commenter  objected  to 
the  use  of  enhancement  unless  one-to- 
one  replacement  oi  wetlands  has  been 
accompUshed. 

We  conciu  that  t  le  preservation  of 
high  value  wetlanqs  is  one  appropriate 
method  of  compensatory  mitigation  for 
losses  of  waters  of  he  United  States,  but 
only  in  exceptiona  circumstances. 
Preservation  of  aqi  atic  habitats  should 
be  done  in  conjunc  lion  with  aquatic 
habitat  restoration,  creation,  or 
enhancement  to  of  set  losses  of  waters 
of  the  United  State;.  The  amount  of 
preservation  or  enl  lancement  that  will 
be  accepted  as  com  pensatory  mitigation 
for  impacts  author  zed  by  NWPs  will  be 
determined  by  dist  rict  engineers  on  a 
case-by-case  basis. 

To  further  clarify  the  issue  of 
mitigation,  we  hav  >  removed  some  of 
the  mitigation  info;  mation  from  General 
Condition  13  and  consolidated  the 
mitigation  requirei  lents  for  the  NWPs  in 
General  Condition  19. 


Vegetated  Bu£Pers 

In  the  July  21, 1999,  Federal  Register 
notice,  we  proposed  to  require  the 
establishment  and  maintenance  of 
vegetated  buffers  adjacent  to  waters  of 
the  United  States  as  an  alternative  form 
of  compensatory  mitigation  to  ensure 
that  activities  authorized  by  NWPs 
result  in  minimal  adverse  effects  on  the 
aquatic  environment.  The  vegetated 
buffer  requirement  was  in  the  draft 
NWP  39  and  the  proposed  modifications 
to  General  Conditions  13  and  19. 

As  a  result  of  our  review  of  the 
comments  received  in  response  to  the 
July  21, 1999,  Federal  Register  notice, 
we  have  made  several  changes  to  the 
vegetated  buffer  requirements  for  the 
NWPs.  For  example,  vegetated  buffers 
are  required  only  if  there  are  perennial 
or  intermittent  streams  or  other  open 
waters  on  the  project  site.  Vegetated 
buffers  will  be  established  and 
maintained  on  the  uplands  or  wetlands 
next  to  the  open  waters.  For  the 
purposes  of  the  NWPs,  vegetated  buffers 
are  not  required  next  to  ephemeral 
streams  or  wetlands.  The  use  of 
vegetated  buffers  as  mitigation  for  NAVP 
activities  is  discussed  in  General 
Condition  19.  The  changes  to  the 
vegetated  buffer  requirements  are 
discussed  in  more  detail  below. 

Many  commenters  supported  the 
vegetated  buffer  requirements  for  the 
new  and  modified  NWPs.  A  number  of 
commenters  stated  that  vegetated 
buffers  should  not  be  a  condition  of  an 
NWP  authorization.  These  commenters 
said  that  vegetated  buffers  should  be 
considered  only  when  a  landowner 
voluntarily  agrees  to  establish  and 
maintain  vegetated  buffers  adjacent  to 
waters  of  the  United  States  as  an 
alternative  form  of  compensatory 
mitigation.  Several  commenters  contend 
that  compensatory  mitigation  sites 
should  be  protected  by  vegetated 
buffers.  Another  commenter  stated  that 
the  use  of  upland  buffers  should  be 
consistent  with  current  Federal 
guidance,  particularly  the  "Federal 
Guidance  for  the  Establishment,  Use 
and  Operation  of  Mitigation  Banks'*  {60 
FR  58605).  A  commenter  stated  that  the 
vegetated  buffer  requirement  should  not 
apply  to  all  activities  that  require  a 
Corps  permit,  such  as  piers. 

Vegetated  buffers  will  be  required 
only  when  there  are  open  waters,  such 
as  perennial  or  intermittent  streams,  on 
the  project  site,  and  the  NWP  activity 
involves  discharges  of  dredged  or  fill 
material  into  waters  of  the  United 
States.  However,  a  required  vegetated 
buffer  could  be  established  off-site  for 
impacts  on  the  project  site.  Project 
proponents  will  not  be  required  to 


establish  and  maintain  vegetated  buffers 
next  to  ephemeral  streams.  Vegetated 
buffers  are  not  normally  required  for 
activities  that  require  only  Section  10 
permits,  but  district  engineers  can 
require  vegetated  buffers  as 
compensatory  mitigation  for  activities 
authorized  by  Section  10  permits,  if 
such  compensatory  mitigation  is 
appropriate.  District  engineers  will 
determine,  on  a  case-by-case  basis, 
whether  or  not  vegetated  buffers  are 
required.  Vegetated  buffers  are  required 
only  when  it  is  practicable  for  the 
permittee  to  establish  these  areas  and 
the  vegetated  buffer  will  be  self- 
maintaining,  other  than  restrictions  on 
cutting  or  removal  of  the  buffer,  ff  the 
permittee  does  not  own  the  land  next  to 
the  open  waters,  then  vegetated  buffers 
are  not  required  unless  the  permittee 
can  reasonably  obtain  the  appropriate 
conservation  easements  for  those 
buffers. 

Compensatory  mitigation  sites  can  be 
protected  by  vegetated  buffers,  but  we 
do  not  agree  that  this  should  be  a 
requirement  of  the  NWP  program. 
However,  providing  a  buffer  to  the 
restored  waters  of  the  United  States  in 
a  mitigation  bank  is  precisely  why  a 
good  mitigation  bank  will  have  a  matrix 
of  waters  and  uplands  for  maximum 
ecological  functions  and  values.  The 
"Federal  Guidance  for  the 
Establishment,  Use  and  Operation  of 
Mitigation  Banks"  does  not  contain  any 
useful  guidance  concerning  the 
establishment  and  maintenance  of 
vegetated  buffers  next  to  open  waters. 
During  the  revision  of  the  vegetated 
buffer  requirements  for  the  NWPs,  we 
considered  the  riparian  forest  buffer 
Conservation  Practice  Standard  (Code 
391A)  issued  by  NRCS  in  July  1997.  We 
also  considered  the  information  in  the 
dociunent  entitled  "Riparian  Forest 
Buffers:  Fimction  and  Design  for 
Protection  and  Enhancement  of  Water 
Resources"  published  by  the  Forest 
Service. 

A  large  number  of  commenters 
opposed  the  vegetated  buffer 
requirement.  Those  in  opposition  to  this 
requirement  were  divided  into  two 
groups.  One  group  objected  to  vegetated 
buffers  as  compensatory  mitigation  for 
discharges  of  dredged  or  fill  material 
into  wetlands  because  they  believe  that 
wetland  losses  should  be  compensated 
only  through  wetland  restoration, 
creation,  or  enhancement.  The  other 
group  of  commenters  stated  that  the 
Corps  does  not  have  the  regiilatory  or 
statutory  authority  to  require  vegetated 
buffers  adjacent  to  waters  of  the  United 
States. 

Those  commenters  that  oppose  the 
use  of  vegetated  buffers  as 


Federal  Register / Vol.  65,  No.  47 /Thursday,  March  9,  2000 /Notices 


12833 


compensatory  mitigation  for  losses  of 
wetlands  indicated  that  vegetated 
buffers  adjacent  to  waters  of  the  United 
States  do  not  replace  the  lost  functions 
that  would  be  provided  by  wetland 
restoration  or  creation.  Many  of  these 
commenters  said  that  vegetated  buffers 
next  to  open  waters  and  streams  do  not 
provide  flood  storage  capacity,  wildlife 
habitat,  water  quality,  or  groundwater 
recharge  functions.  Numerous 
commenters  stated  that  using  vegetated 
buffers  as  compensatory  mitigation  will 
not  help  the  Administration  achieve  its 
goal  of  a  net  gain  of  100,000  acres  of 
wetlands  per  year.  Other  commenters 
indicated  that  vegetated  buffers  as 
compensatory  mitigation  is  contrary  to 
the  "no  net  loss"  goal.  One  commenter 
said  that  the  use  of  vegetated  buffers  is 
contrary  to  the  1990  mitigation  MOA. 

Vegetated  buffers  next  to  streams  and 
other  open  waters  on  the  project  site  are 
an  important  type  of  compensatory 
mitigation  that  provides  substantial 
aquatic  habitat,  water  quality,  and  flood 
storage  benefits.  The  establishment  and 
maintenance  of  vegetated  buffers  may  be 
a  preferable  form  of  compensatory 
mitigation  because  it  may  be  infeasible 
to  create  or  restore  wetlands  on  the 
project  site  after  the  activity  is  built. 
Vegetated  buffers,  even  if  they  are 
established  on  uplands  next  to  streams 
and  other  open  waters,  would  provide 
on-site  aquatic  habitat,  water  quality, 
and  flood  storage  functions. 

Vegetated  buffers  next  to  streams  and 
other  open  waters  provide  many  of  the 
same  functions  that  wetlands  provide. 
In  fact,  many  vegetated  buffers  will  be 
wetlands.  Due  to  their  proximity  to 
open  waters,  vegetated  buffers  are  more 
effective  at  protecting  open  waters  than 
wetlands  distant  from  those  open 
waters.  We  have  refined  the  following 
list  of  the  functions  of  vegetated  buffers 
from  the  list  of  functions  published  in 
the  July  21 ,  1999,  Federal  Register 
notice.  In  general,  vegetated  buffers  next 
to  streams  and  open  waters  provide  the 
following  functions:  (1)  Reduce  adverse 
effects  to  water  quality  by  removing 
nutrients  and  pollutants  from  surface 
runoff;  (2)  reduce  concentrations  of 
nutrients  and  pollutants  in  subsurface 
water  that  flows  into  streams  and  other 
open  waters;  (3)  moderate  storm  flows 
to  streams,  which  reduces  downstream 
flooding  and  degradation  of  aquatic 
habitat;  (4)  stabilize  soil  (through  plant 
roots),  which  reduces  erosion  in  the 
vicinity  of  the  open  waterbody;  (5) 
provide  shade  to  the  waterbody,  which 
moderates  water  temperature  changes 
and  provides  a  more  stable  aquatic 
habitat  for  fish  and  other  aquatic 
organisms;  (6)  provide  detritus,  which  is 
a  food  source  for  many  aquatic 


organisms;  (7)  provide  large  woody 
debris  from  riparian  zones,  which 
furnishes  cover  and  habitat  for  aquatic 
organisms  and  may  cause  the  formation 
of  pools  in  the  stream  channel;  (8) 
provide  habitat  to  a  wide  variety  of 
aquatic  and  terrestrial  species;  (9)  trap 
sediments,  thereby  reducing 
degradation  of  the  substrate  that 
provides  habitat  for  fish  and  other 
aquatic  organisms  (e.g.,  some  fish 
species  depend  upon  gravel  stream  beds 
for  spavraing  habitats);  and  (10)  provide 
corridors  for  movement  and  dispersal  of 
many  species  of  wildlife.  In  addition, 
vegetated  buffers  next  to  streams 
provide  flood  storage  capacity  and 
groundwater  recharge  functions. 

Although  we  are  requiring  the 
establishment  and  maintenance  of 
vegetated  buffers  in  uplands  next  to 
open  waters  as  compensatory  mitigation 
for  certain  activities,  we  expect  to 
continue  our  documented  programmatic 
no  net  loss  of  wetlands  approach  to  the 
regulatory  program.  For  most  activities 
authorized  by  NWPs,  vegetated  buffers 
will  only  be  a  portion  of  the  required 
compensatory  mitigation.  Moreover, 
where  the  project  involves  filling 
wetlands,  vegetated  buffers  will  only  be 
required  after  a  1:1  ratio  based  on 
acreage  of  wetland  mitigation  has  been 
required.  Only  Vs  of  the  additional 
mitigation  required  for  the  project  may 
be  non-wetland  vegetated  buffers.  The 
vegetated  buffer  requirement  for  the 
NWPs  is  not  contrary  to  the  1990 
mitigation  MOA,  because  vegetated 
buffers  next  to  open  waters  help  achieve 
the  goals  of  the  Clean  Water  Act.  It  is 
also  important  to  note  that  the  1990 
mitigation  MOA  applies  only  to 
activities  subject  to  the  standard  permit 
process. 

One  commentcT  requested 
clarification  as  to  where  vegetated 
buffers  must  be  located.  A  few 
commenters  disagree  with  the  Corps 
position  that  vegetated  buffers  adjacent 
to  waters  of  the  United  States  provide 
benefits  for  the  aquatic  environment. 
One  commenter  requested  that  the 
Corps  explain  why  vegetated  buffers  are 
necessary  and  specify  the  goals  that  will 
be  accomplished  by  vegetated  buffers. 
This  commenter  said  that  the  goals  of 
vegetated  buffers  will  affect  width 
requirements.  This  commenter  also 
believes  that  not  all  areas  adjacent  to 
open  waters  provide  significant  benefits 
to  water  quality  and  that  all  vegetated 
buffers  do  not  perform  all  10  functions 
fisted  on  page  39274  of  the  July  21. 
1999,  Federal  Register  notice,  because 
the  functions  of  vegetation  buffers  are 
dependent  on  the  vegetation  present 
and  site  and  soil  characteristics. 


For  the  purposes  of  the  NWPs, 
vegetated  buffers  are  to  be  established 
and  maintained  on  uplands  or  wetlands 
next  to  perennial  and  intermittent 
streams  and  other  open  waters.  The 
functions  and  values  of  vegetated 
buffers  next  to  open  waters,  especially 
forested  riparian  zones  next  to  streams, 
are  well  documented  in  the  scientific 
literature.  The  main  goal  of  the 
vegetated  buffer  requirement  is  to 
restore,  enhance,  and  protect  open 
waters.  In  general,  properly  designed 
and  implemented  vegetated  buffers, 
especially  those  inhabited  by  trees,  will 
perform  the  functions  listed  above. 
Since  we  are  not  requiring  vegetated 
buffers  next  to  ephemeral  streams,  most 
vegetated  buffers  should  have  adequate 
amoimts  of  water  to  natiually  establish 
and  support  trees  in  the  riparian  zone. 
Vegetated  buffers  will  normally  be  25  to 
50  feet  wide  on  both  sides  of  streams, 
but  the  district  engineer  can  require 
wider  vegetated  buffers  to  address 
documented  water  quality  concerns.  A 
25  to  50  foot  wide  vegetated  buffer  next 
to  a  stream  provides  important  aquatic 
habitat  functions  and  values,  as  well  as 
substantial  water  quality  benefits. 

Many  commenters  believe  that  the 
vegetated  buffer  requirements  for  the 
new  and  modified  NWPs  exceed  the 
Corps  regulatory  authority.  Several 
commenters  consider  the  vegetated 
buffer  requirement  as  an  attempt  to 
expand  the  scope  of  the  Corps 
jiuisdiction  to  uplands.  Nimierous 
commenters  indicated  that  the  Corps  is 
requiring  vegetated  buffers  even  if  the 
work  does  not  involve  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States.  Many  commenters 
said  that  any  vegetated  buffer 
requirements  should  be  imposed  by  the 
states,  who  have  authority  under 
Section  401  of  the  Clean  Water  Act  to 
address  water  quality  issues.  Several 
commenters  said  that  vegetated  buffers 
could  also  be  imposed  by  states  through 
the  requirements  of  the  National 
Pollutant  Discharge  Elimination  System 
program. 

The  Corps  has  the  statutory  authority 
to  require  vegetated  buffers  next  to 
streams  and  other  open  waters  because 
the  goal  of  the  Clean  Water  Act  is  to 
restore  and  maintain  the  chemical, 
physical  and  biological  integrity  of 
Nation's  waters.  This  goal  is  stated  in 
Section  101  of  the  Clean  Water  Act  and 
is  applicable  to  all  sections  of  the  Clean 
Water  Act.  including  section  404. 
Vegetated  buffers  next  to  streams  and 
other  open  waters  help  maintain  the 
chemical,  physical,  and  biological 
integrity  of  these  waters.  The 
establishment  and  maintenance  of 
vegetated  buffers  next  to  streams  is  the 
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buffer  requirement  constitutes  a  taking 
of  private  property.  Two  commenters 
said  that  the  vegetated  buffer 
requirement  has  the  potential  to  result 
in  a  taking  of  private  property  because 
the  Corps  has  failed  to  demonstrate  the 
causal  link  between  the  vegetated  buffer 
requirement  and  specific  water  quality 
concerns  caused  by  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States  authorized  by  the 
NWPs.  These  commenters  assert  that  the 
Corps  must  cillow  alternative  methods  to 
address  water  quaUty  concerns. 

The  vegetated  buffer  requirement  does 
not  duplicate  or  conflict  with  local  land 
use  planning.  Although  some  state  and 
local  governments  have  vegetated  buffer 
requirements,  there  are  many  regions 
that  do  not  have  such  requirements.  The 
district  engineer  will  consider  state  and 
local  vegetated  buffer  requirements 
when  determining  the  vegetated  buffer 
requirements  for  NWP  activities.  If  the 
state  or  local  vegetated  buffer 
requirements  are  adequate,  then  the 
district  engineer  can  defer  to  those 
requirements.  The  vegetated  buffer 
requirement  is  not  contrary  to  33  CFR 
320.4(j)(2)  because  it  does  not  override 
state  or  local  zoning  decisions,  ff  it  is 
impractical  for  the  permittee  to  establish 
and  maintain  vegetated  buffers  next  to 
open  waters  on  the  project  site,  then 
vegetated  buffers  are  not  required,  ff  the 
project  proponent  does  not  want  to 
establish  and  maintain  vegetated  buffers 
and  the  district  engineer  determines  that 
such  buffers  are  necessary  to  ensure  the 
proposed  work  results  in  minimal 
adverse  effects  on  the  aquatic 
environment,  then  the  project 
proponent  can  request  an  individual 
permit  or  other  form  of  DA  permit. 

The  vegetated  buffer  requirement  does 
not  constitute  a  taking  of  private 
property  because  it  is  compensatory 
mitigation  to  offset  losses  of  aquatic 
resource  functions  and  values.  If  the 
project  proponent  does  not  want  to 
establish  and  maintain  vegetated  buffers 
next  to  open  waters  on  the  project  site, 
then  he  or  she  can  request  another  form 
of  DA  permit  to  authorize  the  activity. 
The  removal  of  nutrients,  sediments, 
and  pollutants  from  surface  and  shallow 
subsurface  waters  by  vegetated  buffers 
next  to  open  waters  is  well  docimiented 
in  the  scientific  literature.  The 
establishment  and  maintenance  of 
vegetated  buffers  is  a  type  of  out-of-kind 
compensatory  mitigation  to  offset 
authorized  losses  of  wetlands  emd  other 
waters  of  the  United  States,  which  also 
remove  these  chemical  compounds  from 
waters.  The  vegetated  buffer 
requirement  is  no  different  than 
requiring  the  alteration  of  uplands  to 
create  wetlands  as  compensatory 


mitigation  for  losses  of  wetlands.  In  fact, 
the  establishment  and  maintenance  of 
vegetated  buffers  next  to  streams  and 
other  open  waters  is  likely  to  be  more 
successful  and  less  costly  than 
attempting  to  create  wetlands  by  grading 
and  altering  uplands.  When  reviewing 
compensatory  mitigation  proposals, 
district  engineers  can  consider 
alternative  forms  of  compensatory 
mitigation  to  address  water  quality 
concerns,  if  vegetated  buffers  are  not 
practical  for  the  project  site. 

Several  commenters  opposed  the 
vegetated  buffer  requirement,  stating 
that  it  substantially  reduces  the  amount 
of  developable  area  on  a  parcel  of  land. 
Two  commenters  said  that  the  vegetated 
buffer  requirement  will  be  difficult  to 
implement  for  those  projects  that  have 
already  received  subdivision  approval. 
These  commenters  also  assert  that  this 
requirement  will  increase  the  cost  of 
housing.  Several  commenters  said  that 
the  establishment  and  meiintenance  of 
vegetated  buffers  is  practical  only  in 
large,  open  spaces.  One  commenter 
stated  that  the  vegetated  buffer 
requirement  will  increase  sprawl 
development  because  it  requires 
buildings  to  be  constructed  feirther  apart 
from  each  other. 

Although  the  vegetated  buffer 
requirement  may  reduce  the  amount  of 
developable  land  on  a  particular  parcel, 
we  do  not  agree  that  such  a  reduction 
will  be  substantial.  In  most  situations, 
vegetated  buffers  will  be  located  in  100- 
year  floodplains,  in  which  there  are 
often  state  or  local  building  restrictions. 
If  it  is  impractical  for  the  project 
proponent  to  establish  and  maintain 
vegetated  buffers  on  the  property 
because  of  prior  subdivision  approval, 
then  the  district  engineer  can  determine 
that  vegetated  buffers  are  not  required. 
We  do  not  agree  that  the  vegetated 
buffer  requirement  will  increase  the  cost 
of  housing  more  than  any  other  type  of 
compensatory  mitigation  requirement, 
such  as  the  creation  of  wetlands.  In 
most  circimistances,  establishing  and 
maintaining  vegetated  buffers  will  be 
less  costly  than  grading  land  to  create 
wetlands.  The  vegetated  buffer 
requirement  will  not  encourage  sprawl 
development. 

One  commenter  believes  that  the 
Corps  needs  to  provide  a  cost-benefit 
analysis  for  the  vegetated  buffer 
requirement.  This  commenter  also 
stated  that  this  requirement  requires  an 
environmental  impact  statement 
because  it  is  a  major  Federal  action. 

The  vegetated  buffer  requirement  does 
not  need  a  cost-benefit  analysis  or  an 
environmental  impact  statement. 

In  the  July  21, 1999,  Federal  Register 
notice,  we  stated  that  vegetated  buffers 
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will  normally  be  50  to  125  feet  wide,  but 
provided  district  engineers  with  the 
flexibility  to  impose  narrower  or  wider 
vegetated  buffers.  Many  conmienters 
stated  that  the  widths  of  vegetated 
buffers  required  for  NWP  activities 
should  be  based  on  the  width  necessary 
to  ensure  that  the  adverse  effects  to  the 
aquatic  environment  are  minimal.  These 
commenters  said  that  permit  conditions, 
including  mitigation  requirements,  must 
be  directly  related  to  impacts  of  the 
proposed  work  and  appropriate  to  scope 
and  degree  of  those  impacts.  One  of 
these  commenters  cited  33  CFR  325.4(a). 
Another  commenter  cited  33  CFR 
320.4{r)  and  remarked  that  the  Corps 
has  not  demonstrated  that  vegetated 
buffers  provide  compensatory 
mitigation  for  identifiable  losses  of 
resources.  Numerous  commenters  said 
that  the  requirement  for  50  to  125  foot 
wide  vegetated  buffers  would,  in  some 
cases,  result  in  compensatory  mitigation 
requirements  that  would  exceed  the 
impacts  of  the  activity.  Two 
commenters  disapprove  of  the  vegetated 
buffer  requirement,  stating  that  it  is  not 
tailored  to  the  effects  of  the  authorized 
activity  and  could  result  in  large 
vegetated  buffers  for  projects  that  result 
in  small  losses  of  waters  of  the  United 
States.  Several  commenters  said  that 
vegetated  buffer  requirements  for 
particular  projects  must  be  in 
proportion  of  the  impacts  of  the        ^ 
authorized  work. 

After  considering  these  comments,  we 
have  reduced  the  recommended  width 
of  vegetated  buffers  to  25  to  50  feet  wide 
on  both  sides  of  the  stream  or  25  to  50 
feet  from  the  OHWM  or  bank  of  the 
open  waterbody.  District  engineers  can 
require  wider  vegetated  buffers  if  there 
are  documented  water  quality  concerns. 
The  width  of  the  vegetated  buffer  is 
measured  in  a  direction  perpendicular 
to  the  OHWM  or  bank  of  the  open 
waterbody.  The  25  to  50  foot  wide 
vegetated  buffer  will  provide  aquatic 
habitat  functions  and  values,  as  well  as 
water  quality  benefits.  When 
determining  the  appropriate  width  of 
vegetated  buffers,  district  engineers  will 
consider  the  degree  of  the  adverse 
effects  on  the  aquatic  environment 
caused  by  the  authorized  work  and 
require  compensatory  mitigation  to  the 
extent  necessary  to  ensure  that  the 
adverse  effects  are  minimal.  The 
required  compensatory  mitigation, 
including  vegetated  buffers,  will  be  in 
proportion,  from  an  aquatic  function 
and  value  perspective,  to  the  authorized 
impacts  to  waters  of  the  United  States, 
ff  the  authorized  work  results  in 
minimal  adverse  effects  on  the  aquatic 
environment  without  compensatory 


mitigation,  then  vegetated  buffers  are 
not  required. 

Two  commenters  said  that  the  Corps 
should  not  specify  a  minimum  width  for 
vegetated  buffers.  One  of  these 
commenters  contends  that  the  benefits 
of  vegetated  buffers  is  likely  to  be 
different  for  dissimilar  types  of 
wetlands  and  waterbodies.  One 
commenter  requested  clarification 
concerning  the  criteria  that  will  be  used 
to  determine  the  width  of  vegetated 
buffers  for  specific  project  sites  and 
which  plant  species  should  be  used  to 
establish  the  vegetated  buffer.  One 
commenter  asked  if  a  50  to  125  foot 
wide  vegetated  buffer  will  be  required 
in  all  cases.  Two  commenters 
recommended  a  minimum  vegetated 
buffer  width  of  100  feet. 

One  commenter  stated  that  many 
factors  are  cited  in  the  current  literature 
for  determining  the  appropriate  width  of 
vegetated  buffers.  This  commenter  said 
that  the  Corps  needs  a  standard  method 
that  district  engineers  can  use  to 
determine  appropriate,  site-specific 
vegetated  buffer  widths.  This 
commenter  also  indicated  that  the  width 
of  the  vegetated  buffer  should  be  based 
on  the  value  of  the  aquatic  resource  to 
be  protected  and  adjacent  land  uses.  In 
addition,  the  method  should  identify 
situations  where  vegetated  buffers  are 
inappropriate  or  impractical.  Several 
commenters  said  that  the  Corps  should 
use  a  more  flexible  approach  for 
vegetated  buffer  requirements,  including 
the  consideration  of  other  methods  that 
provide  the  same  benefits,  while 
utilizing  less  land.  One  conunenter 
suggested  methods  to  provide  flexibility 
for  vegetated  buffer  requirements, 
including  buffer  averaging  to  allow 
certain  buffer  areas  to  be  narrower  as 
long  as  the  average  width  meets 
minimum  requirements,  conservation 
easements  that  can  be  donated  to 
responsible  charitable  trusts  and  owner 
tax  benefits,  and  density  trading  which 
allows  developers  density  credits  to 
offset  loss  of  useable  land  to  buffers. 

We  believe  that  recommending  a  25  to 
50  foot  wide  vegetated  buffer  and 
allowing  district  engineers  the 
flexibility  to  determine  appropriate 
vegetated  buffer  widths  on  a  case-by- 
case  basis  is  appropriate.  A  25  to  50  foot 
wide  vegetated  buffer  next  to  open 
waters  will  protect  or  restore  aquatic 
habitat  functions  and  values  and 
provide  water  quality  benefits.  District 
engineers  can  require  wider  vegetated 
buffers  if  there  are  documented  water 
quality  concerns  that  can  be  addressed 
by  a  wider  vegetated  buffer.  The  district 
engineer  will  determine  the  appropriate 
width  of  the  vegetated  buffer  on  a  case- 
by-case  basis,  based  on  the  degree  of 


impacts  and  the  quality  of  waters. 
District  engineers  will  also  assess,  on  a 
case-by-case  basis,  whether  or  not 
vegetated  buffers  are  impractical  or 
inappropriate.  District  engineers  can 
also  consider  the  use  of  buffer  width 
averaging.  Density  trading  is  more 
appropriately  addressed  by  local 
planning  and  zoning  agencies. 

One  commenter  suggested  using 
vegetated  buffer  width  guidelines 
published  by  NRCS.  which  are  based  on 
soil  type,  slope,  and  topography.  Two 
commenters  stated  that  appropriate 
vegetated  buffer  widths  should  be 
determined  by  district  engineers  after 
consultation  with  Federal  and  state 
resource  agencies.  Two  commenters 
requested  that  the  Corps  provide 
guidance  for  determining  the  length  of 
the  vegetated  buffer  along  the  open 
waterbody  (i.e.,  how  far  upstream  and 
downstream  the  vegetated  buffer  should 
extend). 

We  do  not  agree  that  it  is  necessary, 
for  the  purposes  of  the  NWPs,  to  utiUze 
complex  vegetated  buffer  width 
guidelines  based  on  soil  types,  slopes, 
and  topography.  Vegetated  buffers  25  to 
50  feet  wide  provide  substantial  aquatic 
habitat  functions  and  water  quality 
benefits.  District  engineers  can  require 
wider  vegetated  buffers  to  address 
docmnented  water  quality  concerns  or 
narrower  vegetated  buffers  where  it  is 
not  practicable  to  require  25  foot  wide 
buffers.  District  engineers  can 
coordinate  with  Federal  and  state 
resource  agencies  to  determine  the 
appropriate  vegetated  buffer  width  for  a 
particular  project,  but  we  do  not  believe 
that  this  is  necessary  in  all  cases.  The 
length  of  the  vegetated  buffer  should 
extend  along  the  open  waterbody  to  the 
extent  the  district  engineer  determines 
necessary  to  offset  authorized  impacts. 

Several  commenters  indicated  that  the 
guidance  in  the  July  21, 1999.  Federal 
Register  notice  concerning  the  width  of 
vegetated  buffers  contradictory.  For 
instance.  General  Condition  9  states  that 
vegetated  buffers  must  be  established  to 
the  maximum  extent  practicable  but 
there  is  a  statement  on  page  39339  that 
says  that  the  vegetated  buffer  should  be 
as  wide  as  possible.  In  addition,  on  page 
39274  there  is  a  statement  that  the 
width  of  the  vegetated  buffer  must 
balance  the  benefits  to  environment 
with  the  uses  of  property  resulting  from 
authorized  work.  These  commenters 
believe  that  the  width  of  the  vegetated 
buffer  should  be  based  on  the  benefits 
of  the  buffer  and  the  adverse  effects  of  - 
the  regulated  activity  (i.e.,  the  discharge 
of  dredged  or  fill  material  into  waters  of 
the  United  States),  not  all  uses  of  the 
project. 
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We  do  not  agree  Jiat  the  discussion  of 
vegetated  buffer  re(  luirements  in  the 
July  21. 1999.  Fede  ral  Register  notice 
contains  contradictions.  The 
appropriate  width  )f  a  vegetated  buffer 
is  dependent  on  wl  lat  is  practicable  for 
the  prospective  permittee  and  the 
axnount  of  vegetate  1  buffer  that  is 
necessary  to  ensur«  that  the  activity 
results  in  minimal  idverse  effects  to  the 
aquatic  environmei  it. 

Several  commeni  ers  said  that 
vegetated  buffers  si  lould  not  be  required 
in  all  cases,  particularly  in  those 
situations  where  the  adverse  effects  on 
the  aquatic  environpnent  are  minimal. 
One  commenter  asl  ;ed  if  vegetated 
buffers  are  requirec  for  activities  that  do 
not  require  notification  to  the  district 
engineer.  Another  (  ommenter  asked  if 
vegetated  buffers  aj  e  required  even  if 
the  proposed  work  does  not  result  in 
any  impacts  to  streiims,  open  waters,  or 
wetlands  on  the  pn  ject  site.  One 
commenter  stated  t  lat  vegetated  buffers 
shoidd  be  required  only  if  there  are 
perennial  or  intermittent  streams  on  the 
site.  Two  comment  jrs  asserted  that 
vegetated  buffers  si  ould  not  be  required 
next  to  ephemeral  <  treams.  One 
commenter  stated  t  lat  flexibility  for 
district  engineers  tc  determine  vegetated 
buffer  widths  reduc  es  predictability  for 
the  regulated  publii :  when  planning 
developments.  Twq  commenters 
recommended  that  oint  Federal  agency 
guidance  be  develo  )ed  for  vegetated 
buffer  requirements . 

Vegetated  buffers  are  not  required  if 
the  proposed  work  results  in  minimal 
adverse  effects  on  the  aquatic 
environment  without  compensatory 
mitigation.  Vegetated  buffers  are  only 
required  where  the  proposed  project 
requires  a  Corps  pe:  mit.  The  Corps  is 
not  establishing  an;  new  authority  to 
regulate  riparian  ar  sas,  where  no  Corps 
permit  is  otherwise  required.  Vegetated 
buffers  are  not  requ  ired  for  activities 
that  do  not  require  lotification,  since 
these  activities  resu  It  in  minimal 
adverse  effects  on  t  le  aquatic 
environment.  Veget  ated  buffers  are 
required  if  there  art  open  waters  on  the 
project  site.  We  agri  >e  that  vegetated 
buffers  should  not  \  le  required  next  to 
ephemeral  streams.  We  will  consider 
the  development  of  joint  guidance  for 
vegetated  buffer  req  uirements. 

Two  commenters  objected  to 
requirements  for  co  iservation 
easements  or  deed  i  estrictions  for 
vegetated  buffers.  Another  commenter 
supported  the  requi  rement  for 
conservation  easem  ants  or  deed 
restrictions. 

As  with  other  for  ns  of  compensatory 
mitigation,  conserviition  easements  or 
deed  restrictions  foi  vegetated  buffers 


are  necessary  to  ensure  that  the 
compensatory  mitigation  site  is 
maintained  and  protected  from  future 
alteration. 

Three  commenters  requested 
clarification  concerning  how  vegetated 
buffers  are  to  be  maintained  and  for  how 
long  vegetated  buffers  must  be 
maintained.  Two  commenters  stated 
that  the  requirement  to  maintain 
vegetated  buffers  is  too  burdensome  for 
permittees  because  it  implies  that  the 
permittees  would  have  to  monitor 
vegetated  buffers  and  replace  any 
vegetation  that  dies  or  is  damaged 
during  a  flood  or  other  storm  event.  One 
commenter  indicated  that  the 
maintenance  of  vegetated  buffers  is 
problematic  in  arid  regions  because 
water  would  have  to  be  provided  to  the 
plants  to  ensure  their  survival,  which 
would  be  costly  and  contrary  to  water 
conservation  policies.  Two  commenters 
suggested  a  limit  of  one  year  for  the 
maintenance  of  vegetated  buffers. 

Permittees  are  not  required  to 
establish  and  maintain  vegetated  buffers 
that  would  require  active  management, 
such  as  irrigation.  If  the  vegetated  buffer 
must  be  planted,  it  must  be  self- 
sustaining,  without  the  need  for 
maintenance.  Trees  and  shrubs  damaged 
by  storms  and  other  events  do  not  need 
to  be  replaced  because  the  vegetation 
will  grow  back  at  the  buffer  site. 

Two  commenters  supported  the 
requirement  for  native  species  in 
vegetated  buffers.  Several  commenters 
objected  to  requiring  native  species  in 
vegetated  buffers.  One  commenter  said 
that  this  requirement  is  contrary  to 
current  best  management  practices 
because  certain  non-invasive,  non- 
native  plant  species  may  be  preferable 
in  certain  circumstances.  Two 
commenters  stated  that  the  requirement 
for  native  species  is  unnecessary 
because  there  is  no  connection  between 
water  quality  and  the  planting  of  native 
species  or  the  removal  of  noxious 
weeds.  Two  commenters  indicated  that 
the  requirement  for  native  trees  and 
shrubs  in  vegetated  buffers  is  too  strict 
emd  permittees  should  be  able  to  plant 
native  grasses  and  other  herbaceous 
species  instead  of  trees  and  shrubs.  One 
commenter  requested  a  Ust  of 
"acceptable"  native  plant  species  for 
vegetated  buffers. 

Permittees  are  encouraged  to  plant 
vegetated  buffers  with  native  species, 
but  this  is  not  an  absolute  requirement. 
Vegetated  buffers  should  be  planted 
with  native  species,  but  a  well- 
established  vegetated  buffer  that 
contains  some  non-native  species 
should  not  be  removed  and  replaced. 
We  recognize  that  there  are 
circumstances  where  non-native  species 


may  be  more  appropriate.  The  planting 
of  native  species  is  important  for  the 
habitat  functions  of  vegetated  buffers. 
We  encourage  permittees  to  plant 
seedlings  and  saplings  of  trees  in  the 
vegetated  buffer,  but  permittees  can 
plant  herbaceous  vegetation  in  the 
vegetated  buffer  and  allow  natural 
succession  processes  to  allow  a  woody 
plant  conmiunity  to  develop  at  a  later 
time.  We  do  not  agree  that  it  is 
necessary  to  provide  a  list  of 
"acceptable"  native  species  that  should 
be  planted  in  vegetated  buffers. 

One  commenter  requested 
clarification  whether  vegetated  buffers 
must  be  grassed  or  wooded.  Another 
commenter  objected  to  wooded 
vegetated  buffers  because  they  would 
impede  flood  flows  and  increase 
erosion.  One  commenter  stated  that 
wooded  vegetated  buffers  would  cause  a 
loss  of  hydraulic  capacity  of  the 
channel. 

Vegetated  buffers  should  have  woody 
vegetation  because  woody  plants, 
especially  trees,  are  important 
components  of  an  effective  vegetated 
buffer.  Woody  plants,  especially  trees, 
provide  shade  to  the  open  waters,  as 
well  as  substantial  amoiints  of  detritus 
that  is  an  important  component  of 
aquatic  food  webs.  Woody  vegetation  in 
riparian  zones  often  slows  the  velocity 
of  floodwaters,  which  can  provide  water 
quality  benefits  by  allowing  sediment  to 
drop  out  of  suspension  and  decrease  the 
sediment  load  in  the  water  column.  We 
do  not  agree  that  vegetated  buffers 
increase  erosion.  The  roots  of  woody 
vegetation  help  stabilize  the  soil, 
thereby  decreasing  erosion.  Although 
woody  vegetation,  especially  tree  falls 
that  create  snags,  may  reduce  the 
hydraulic  capacity  of  a  stream  channel, 
it  is  important  to  consider  the  ecological 
functions  and  values  of  the  stream,  not 
just  the  hydraulic  capacity  of  the  stream 
channel  and  water  conveyance.  With 
the  new  and  modified  NWPs,  we  are 
placing  greater  emphasis  on  protecting 
open  waters,  especially  streams. 

One  commenter  supported  the  Corps 
statement  in  the  July  21,  1999,  Federal 
Register  notice  that  mowed  lawns  are 
not  considered  vegetated  buffers. 
Several  commenters  objected  to  this 
statement  and  believe  that  mowed 
lawns  should  be  considered  vegetated 
buffers. 

We  do  not  consider  mowed  lawns 
next  to  streams  and  other  open  waters 
as  vegetated  buffers  because  mowed 
lawns  do  not  provide  most  of  the 
functions  and  values  that  a  vegetated 
buffer  inhabited  by  trees  or  shrubs 
would  provide.  For  example,  mowed 
lavkms  cannot  shade  streams  to  moderate 
water  temperature  changes  or  produce 
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woody  debris  that  creates  important 
aquatic  habitat.  In  many  areas,  mowed 
lawns  are  intensively  managed  through 
the  application  of  fertilizers,  herbicides, 
and  pesticides.  Intensively  managed 
mowed  lawns  next  to  streams  can 
exacerbate  water  quality  problems  that 
vegetated  buffers  are  intended  to 
address.  Since  mowed  lawns  next  to 
streams  and  other  open  waters  do  not 
provide  the  functions  and  values  that 
wooded  vegetated  buffers  provide,  it 
would  be  inappropriate  to  consider 
mowed  lawns  next  to  streams  and  other 
open  waters  as  compensatory  mitigation 
for  activities  authorized  by  NWPs. 

One  commenter  said  that  the 
requirement  for  vegetated  buffers  is 
inconsistent  with  tibe  proposed  NWP 
definitions.  For  example,  the  definition 
for  the  term  "compensatory  mitigation" 
does  not  include  vegetated  buffers  that 
are  estabhshed  and  maintained  on 
uplands  next  to  streams  and  other  open 
waters.  This  commenter  also  contends 
that  vegetated  buffers  cannot  be 
considered  enhancement  because  the 
proposed  NWP  definition  for  this  term 
is  limited  to  activities  in  aquatic 
habitats  that  increase  one  or  more 
aquatic  functions. 

The  establishment  and  maintenance 
of  vegetated  buffers  next  to  streams  and 
other  open  waters  as  compensatory 
mitigation  is  not  inconsistent  with  the 
definition  of  the  term  "compensatory 
mitigation"  provided  in  the 
"Definitions"  section  of  the  NWPs.  The 
planting  of  trees  and  shrubs  next  to  a 
stream  in  a  pastiire  enhances  the  quality 
of  the  stream.  Stream  restoration 
activities  usually  involve  planting  the 
upland  or  wetland  riparian  zone  with 
trees  and  shrubs.  We  have  added  a 
definition  of  the  term  "vegetated  buffer" 
in  the  "Definitions"  section  of  the 
NWPs. 

One  commenter  requested  that  the 
Corps  provide  guidance  concerning  the 
specific  amount  of  vegetated  buffer  that 
will  be  required  as  compensatory 
mitigation  to  offset  losses  of  waters  of 
the  United  States.  Two  commenters 
stated  that  vegetated  buffers  should  be 
an  additional  requirement  after  the 
permittee  has  provided  full 
compensation  for  wetland  losses.  A 
commenter  asked  if  vegetated  buffers 
alone  can  be  used  to  satisfy 
compensatory  mitigation  requirements 
for  the  NWPs.  This  commenter  also 
stated  that,  in  many  cases,  vegetated 
buffers  already  exist  on  site  and  that  the 
preservation  of  these  areas  is  strongly 
discoiu'aged  by  Corps  mitigation  policy 
because  of  the  "no  net  loss"  goal.  This 
commenter  believes  that  the  vegetated 
buffer  requirement  is  contrary  to  Corps 
mitigation  policy. 


We  have  modified  General  Condition 
19  to  provide  guidance  regarding  the 
proportion  of  compensatory  mitigation 
that  should  consist  of  vegetated  buffers. 
If  there  are  open  waters  on  the  project 
site  and  the  district  engineer  requires 
compensatory  mitigation  for  wetland 
impacts  to  ensure  that  the  net  adverse 
effects  on  the  aquatic  environment  are 
minimal,  any  vegetated  buffer  will 
comprise  a  portion  or  all  of  the 
remaining  compensatory  mitigation 
acreage  after  the  permanently  filled 
wetlands  have  been  replaced  at  a  one- 
to-one  acreage  basis.  By  using  vegetated 
buffers  as  compensatory  mitigation,  the 
quality  of  open  waters  will  be  protected 
or  enhanced  by  maintaining  these 
vegetated  areas  if  they  already  exist  on 
the  site.  If  the  vegetated  buffer  is  not 
used  as  compensatory  mitigation,  then 
the  permittee  could  cut  down  the 
existing  vegetation  next  to  the  open 
waters  (which  often  does  not  require  a 
DA  permit),  which  would  adversely 
affect  the  quality  of  the  open  waters. 
Programmatically,  the  Corps  will 
continue  to  support  the  "no  net  loss" 
goal  for  wetlands,  but  the  establishment 
and  maintenance  of  vegetated  buffers  for 
NWP  activities  will  provide  substantial 
benefits  for  open  waters,  especially 
streams. 

Many  commenters  stated  that  the 
vegetated  buffer  requirement  is 
problematic  for  companies  and  agencies 
that  do  not  ovra  the  property  where  the 
vegetated  buffer  would  be  located  on  the 
project  site.  For  example,  the  authority 
of  flood  control  agencies  is  often  limited 
to  the  channel,  not  to  the  land  adjacent 
to  the  channel.  As  another  example, 
utility  companies  have  limited  easement 
rights  in  utility  line  rights-of-way  and 
cannot  impose  deed  restrictions  or 
conservation  easements  in  these  areas. 
Nimierous  commenters  said  that 
vegetated  buffers  should  not  be  required 
where  the  project  proponent  does  not 
owm  the  land  next  to  the  open  waters  on 
the  project  site.  Several  commenters 
stated  that  the  costs  for  public  agencies 
to  obtain  rights-of-way  to  establish  and 
maintain  vegetative  buffers  will  be 
prohibitive  or  economically  impractical. 

District  engineers  will  not  normally 
require  vegetated  buffers  next  to  streams 
and  other  open  waters  if  the  permittee 
does  not  own  the  land  next  to  the  open 
waterbody.  Such  vegetated  buffers  will 
only  be  required  where  the  permittee 
has  or  can  reasonably  obtain  the 
appropriate  conservation  easements. 
Likewise,  vegetated  buffers  are  not 
required  in  utility  line  easements. 
However,  if  the  utility  company  is 
building  a  substation  on  its  land  and 
there  are  open  waters  on  the  project  site, 
the  district  engineer  can  require 


vegetated  buffers  next  to  those  open 
waters  as  compensatory  mitigation. 

Two  commenters  said  that  vegetated 
buffers  are  impractical  in  urban  areas 
where  most  of  the  surface  runoff  is 
directed  to  storm  drain  pipes,  not 
streams.  A  commenter  stated  that 
maintaining  vegetated  buffers  adjacent 
to  facilities  built  by  developers  but 
handed  over  to  local  governments 
would  increase  costs  to  those  local 
governments.  Another  commenter  said 
that  the  vegetated  buffer  requirement 
will  increase  project  and  maintenance 
costs  for  state  Department  of 
Transportation  projects.  Two 
commenters  assert  that  the  vegetated 
buffer  requirement  will  make 
maintenance  of  authorized  facilities 
difficult  or  prohibitive.  One  commenter 
requested  clarification  whether  a 
vegetated  buffer  disturbed  during  a 
maintenance  activity  will  require 
additional  mitigation  or  whether  the 
project  proponent  would  be  required 
only  to  replace  the  disturbed  vegetation. 

If  it  is  impractical  to  establish  and 
maintain  vegetated  buffers  next  to 
streams  in  urban  areas  because  of  the 
limited  amount  of  available  land,  then 
vegetated  buffers  are  not  required.  In 
these  circumstances,  off-site 
compensatory  mitigation  may  be 
preferable,  including  off-site  vegetated 
buffers.  U  vegetated  buffers  next  to  open 
waters  would  make  the  maintenance  of 
facihties  in  waters  of  the  United  States 
too  costly,  then  other  forms  of 
compensatory  mitigation  should  be 
considered.  We  do  not  agree  that  the 
vegetated  buffer  requirement  would 
increase  costs  for  transportation 
projects,  because  these  activities  usually 
require  compensatory  mitigation.  If  it  is 
necessary  to  disturb  the  vegetated  buffer 
during  maintenance  activities,  the 
project  proponent  is  only  required  to 
allow  the  vegetation  to  grow  back. 
Additional  compensatory  mitigation 
will  not  be  required  for  the  disturbance 
of  a  vegetated  buffer  if  it  is  allowed  to 
grow  back. 

Several  commenters  said  that 
vegetated  buffers  should  not  be  required 
for  activities  authorized  by  NWPs  3  or 
12.  One  commenter  indicated  that 
vegetated  buffers  should  not  be  required 
for  linear  transportation  crossings  that 
are  constructed  perpendicular  to  the 
stream.  Another  commenter  said  that 
vegetated  buffers  should  not  be  required 
for  flood  control  maintenance  activities. 

District  engineers  can  require 
vegetated  buffers  for  activities  that 
involve  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
if  there  are  open  waters  on  the  project 
site.  Activities  authorized  by  NWP  3 
typically  do  not  require  compensatory 
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Regional  Conditioi  ing 

One  commenter  iupported  the  Corps 
increased  emphasi  i  on  regional 
conditioning  to  eni  ure  that  the  new  and 
modified  NWPs  au  Jiorize  only  those 
activities  that  resul  t  in  minimal  adverse 
effects  on  the  aqua  ic  environment. 
Numerous  commer  iters  objected  to 
imposing  regional  conditions  on  the 
new  and  modified  NWPs  and  stated  that 
the  Corps  should  n  ly  on  case-specific 
special  conditions  nstead  of  regional 
conditions.  Several  commenters  said 
that  regional  condi  ioning  of  the  NWPs 
is  unnecessary  and  contrary  to  the 
purpose  of  the  NW  's,  which  is  to 
authorize  activities  that  have  minimal 
adverse  effects.  Two  commenters 
suggested  that  the  ( ^orps  impose  more 
stringent  national  t  jrms  and  conditions 
on  the  NWPs  instej  d  of  relying  on 
regional  conditions .  One  commenter 
indicated  that  the  ( lorps  reliance  on 
regional  conditions  for  the  new  and 
modified  NWPs  de  nonstrates  that  these 
NWPs  authorize  ac  ivities  with  more 
than  minimal  adve  se  effects.  Two 
commenters  said  tl  at  regional 
conditions  do  not  p  rovide  adequate 
protection  for  wetli  nds. 

We  do  not  agree  hat  only  case- 
specific  special  cor  ditions  should  be 
added  to  NWPs.  Re  ^ional  conditions  are 
more  effective  at  er  suring  that  NWPs 
authorize  only  thos  3  activities  with 
minimal  adverse  ef  "ects  on  the  aquatic 
environment,  individually  and 
cumulatively.  Regi(»nal  conditions  also 
benefit  the  regulate  1  public  by 
providing  them  wit  ii  advance  notice  of 
additional  NWP  res  trictions  and 
promoting  consiste  icy  in  the 
implementation  of  he  NWP  program. 
Regional  condition  i  are  necessary 
because  aquatic  res  surce  functions  and 


values  vary  conside 
country.  Utilizatioi 


rably  across  the 
of  regional 


conditions  is  not  cc  ntrary  to  the  NWP 
program  because  th  ose  conditions  help 
ensure  that  the  NW  's  do  not  authorize 
activities  with  mor(  i  than  minimal 
adverse  effects  on  t  le  aquatic 
environment. 


bnposing  more  stringent  national 
terms  and  limitations  on  the  NWPs 
instead  of  imposing  regional  conditions 
would  not  be  a  practical  alternative, 
because  it  would  severely  limit  the 
ability  of  the  NWPs  to  authorize  many 
activities  that  have  minimal  adverse 
effects  on  the  aquatic  environment.  It  is 
far  more  efficient  to  develop  NWPs  that 
authorize  most  activities  that  have 
minimal  adverse  effects  on  the  aquatic 
environment  and  edlow  division  and 
district  engineers  to  limit  the  use  of 
these  NWPs  or  exercise  discretionary 
authority  in  specific  situations  that  may 
result  in  more  than  minimal  adverse 
effects  on  the  aquatic  environment.  For 
particular  regions  of  the  country  or 
specific  waterbodies  where  additional 
safeguards  are  necessary  to  ensure  that 
the  NWPs  authorize  only  those  activities 
with  minimal  adverse  effects,  regional 
conditions  are  the  appropriate 
mechanism.  Case-specific  discretionary 
authority  or  special  conditions  cannot 
substitute  for  regional  conditions  in 
many  cases,  especially  for  those  NWP 
activities  that  do  not  require  notification 
to  the  District  Engineer.  For  example, 
regional  conditions  can  lower  PCN 
thresholds  for  activities  in  high  value 
waters  to  allow  district  engineers  to 
review  those  activities  and  determine  if 
the  work  can  be  authorized  by  NWPs. 
Division  and  district  engineers  are  much 
more  knowledgeable  about  local  aquatic 
resource  functions  and  values  and  can 
prohibit  or  limit  the  use  of  the  NWPs  in 
high  value  waters.  We  contend  that 
regional  conditioning  of  the  NWPs 
provides  effective  protection  for  high 
value  wetlands  and  other  aquatic 
habitats. 

Several  commenters  indicated  that 
regional  conditions  should  be  more 
consistent  between  Corps  districts.  One 
of  these  commenters  also  stated  that 
regional  conditions  should  be  based  on 
environmental  factors  and  climate,  not 
political  boundaries.  One  commenter 
recommended  Corps  division 
boimdaries  as  the  smallest  unit  for 
consistency  in  regional  conditions. 
Another  commenter  suggested  state 
boundaries  as  the  smallest  unit  for 
consistency  of  regional  conditions. 
Several  commenters  said  that  regional 
conditions  make  it  more  difficult  for 
companies  that  work  in  more  than  one 
state  to  efficiently  manage  their 
operations  to  comply  with  the  NWPs. 

To  a  certain  extent,  regional 
conditions  are  based  on  environmental 
factors  but  it  is  usually  necessary  to 
provide  some  consistency  within 
political  boundaries,  such  as  state 
boundaries.  Consistency  within  a 
particular  state  is  beneficial  to  the 
regulated  public  because  it  results  in 


more  effective  cooperation  between 
state  agencies,  such  as  the  state  agencies 
responsible  for  making  Section  401  and 
CZMA  determinations,  and  the  Corps. 
In  those  states  where  more  than  one 
Corps  district  is  present,  we  have 
recommended  that  those  Corps  districts 
develop,  to  the  extent  practicable, 
consistent  regional  conditions 
statewide.  However,  we  recognize  that 
there  may  be  certain  regions  within  a 
state,  such  as  specific  high  value 
waterbodies,  that  may  warrant  regional 
conditions  that  are  not  necessary  in 
other  areas  of  that  state.  Different 
regional  conditions  can  be  imposed  in 
those  unique  situations.  Within  Corps 
division  boundaries,  there  is  often  wide 
variability  in  aquatic  resource  functions 
and  values.  Therefore,  consistency  in 
regional  conditions  at  a  scale  leirger  than 
a  state  is  contrary  to  the  purpose  of  the 
regional  conditioning  process,  which  is 
to  consider  local  differences  in  aquatic 
resource  functions  and  values  to  ensure 
that  the  NWPs  do  not  authorize 
activities  with  more  than  minimal 
adverse  effects  on  the  aquatic . 
environment.  Companies  that  work  in 
more  than  one  Corps  district  or  more 
than  one  state  will  have  to  comply  with 
the  regional  conditions  established  in 
each  district  or  within  each  state. 

One  commenter  stated  that  the  Corps 
assertion  that  regional  conditions 
cannot  be  elevated  to  headquarters  is 
inconsistent  with  the  regioned 
conditioning  process  established  in  the 
July  1, 1998,  Federal  Register  notice. 
Three  commenters  indicated  that 
division  engineers  should  be  able  to 
increase  the  acreage  limit  of  an  NWP  or 
delete  or  modify  conditions  of  an  NWP 
through  regional  conditions  and 
recommended  that  the  Corps  revise  its 
regulations  to  provide  division 
engineers  with  such  authority. 

The  authority  to  require  regional 
conditions  lies  solely  with  division 
engineers  and  caimot  be  elevated  to  the 
Headquarters  level.  The  regulations  for 
the  NWPs  (33  CFR  Part  330)  clearly  state 
that  the  modification,  suspension,  or 
revocation  of  any  NWP  on  a  regional 
basis  is  the  decision  of  the  division 
engineer.  The  regional  conditioning 
process  described  in  the  July  1,  1998, 
Federal  Register  notice  did  not  include 
elevation  of  NWP  regional  conditions  to 
headquarters.  Meetings  between  Corps 
district  commanders  and  Regional 
Administrators  of  EPA  and  Regional 
Directors  of  the  U.S.  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries 
Service  were  to  occur  to  discuss 
proposed  regional  conditions  and 
resolve  any  disputes  concerning  those 
regional  conditions  (see  63  FR  36048). 
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As  discussed  in  the  July  21, 1999, 
Federal  Register  notice,  division  axid 
district  engineers  cannot  use  regional 
conditioning  to  make  the  NWPs  less 
restrictive.  Only  the  Chief  of  Engineers 
can  modify  an  NWP  to  make  it  less 
restrictive,  if  it  is  in  the  national  public 
interest  to  do  so.  Such  a  modification 
must  go  through  a  public  notice  and 
comment  process.  However,  if  a  Corps 
district  determines  that  regional  general 
permits  (RGPs)  are  necessary  for 
activities  not  authorized  by  NWPs,  then 
that  district  can  develop  and  implement 
regional  general  permits  to  authorize 
those  activities,  as  long  as  those  regional 
general  permits  comply  with  Section 
404(e)  of  the  Clean  Water  Act.  However, 
we  have  established  a  six  month 
moratorium  on  RGPs  and  LOPs  that  are 
germane  to  the  new  and  modified  NWPs 
to  allow  districts  time  to  assess  the  true 
need  for  such  RGPs  and  LOPs. 

One  commenter  stated  that  the 
regional  conditioning  process  violates 
the  Administrative  Procedures  Act  and 
that  proposed  regional  conditions  must 
be  published  in  the  Federal  Register  for 
comment.  This  commenter  said  that 
posting  draft  regional  conditions  on 
Internet  home  pages  provides 
inadequate  notice  because  most  citizens 
do  not  use  the  Internet.  This  commenter 
also  requested  that  the  Corps  publish  a 
notice  in  the  Federal  Register  that 
includes  all  proposed  regional 
conditions  to  solicit  public  comments 
on  those  regional  conditions.  Several 
commenters  objected  to  the  regional 
conditioning  process  because  all  draft 
regional  conditions  were  not  available 
when  the  July  21, 1999,  Federal 
Register  notice  was  published.  Two 
commenters  said  that  regional 
conditions  should  not  be  drafted  or 
subject  to  comment  until  the  new  and 
modified  NWPs  are  issued. 

Regional  conditions  for  the  NWPs  do 
not  need  to  be  published  in  the  Federal 
Register  for  public  comment.  It  is 
important  to  remember  that  regional 
conditions  are  issued  by  division 
commanders,  not  Corps  headquarters. 
District  public  notices  for  regional 
conditions  provide  adequate 
opportunities  for  public  comment.  Since 
the  proposed  regional  conditions  do  not 
affect  the  process  for  issuing  the  new 
and  modified  NWPs,  we  do  not  agree 
that  it  was  necessary  to  have  all  draft 
regional  conditions  posted  on  district 
Internet  home  pages  at  the  same  time 
the  July  21,  1999,  Federal  Register 
notice  was  published.  The  75-day 
comment  period  provided  adequate 
opportunities  for  the  public  to  consider 
both  the  July  21,  1999,  Federal  Register 
notice  and  all  draft  regional  conditions 
proposed  by  Corps  districts. 


One  commenter  stated  that  it  is 
difficult  for  prospective  permittees  to 
determine  in  which  district  their 
activities  would  occur  and 
recommended  that  the  Corps  make 
maps  of  district  boundaries  available. 
One  commenter  suggested  that  high 
value  waters  subject  to  regional 
conditioning  include  warm  water 
fisheries  and  waters  with  benthic 
macroinvertebrates. 

The  Corps  has  a  general  map  of  Corps 
division  and  district  boundaries  that  is 
available  on  the  Internet  at  http:// 
www.usace.army.mil/inet/locations/ 
bdry-pages/.  This  interactive  map  also 
provides  links  to  Corps  district  home 
pages.  Due  to  the  scale  of  this  map  and 
since  most  Corps  district  boimdaries  are 
based  on  watershed  boundaries, 
prospective  permittees  should  contact 
the  nearest  Corps  district  office  to 
determine  which  Corps  district  will 
review  their  PCN  or  permit  application. 
Division  engineers  can  determine  that 
waters  of  the  United  States  supporting 
warm  water  fisheries  or  benthic 
macroinvertebrates  are  high  value 
waters  that  should  be  subject  to  regional 
conditioning. 

Essential  Fish  Habitat 

For  the  proposed  new  and  modified 
NWPs  pubUshed  in  the  July  21, 1999, 
Federal  Register  notice,  we  conducted 
programmatic  Essential  Fish  Habitat 
(EFH)  consultation  with  the  National 
Marine  Fisheries  Service  (NMFS), 
pursuant  to  Section  305(b)(2)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  In 
response  to  our  request  for 
programmatic  consultation,  NMFS  made 
two  programmatic  EFH  conservation 
recommendations.  The  first  EFH 
conservation  recommendation  was  for 
Corps  districts  to  work  with  NMFS 
regional  offices  to  the  extent  necessary 
to  develop  NWP  regional  conditions 
that  conserve  EFH  and  are  consistent 
with  NMFS  regional  EFH  conservation 
recommendations.  The  second  EFH 
conservation  recommendation  indicated 
that  paragraph  (e)  of  General  Condition 
13,  which  states  that  district  engineers 
will  provide  no  responses  to  resource 
agency  comments  on  PCNs.  should  not 
apply  to  EFH  conservation 
recommendations  provided  by  NMFS. 

We  concur  with  toth  of  these  EFH 
conservation  recommendations.  We 
have  directed  our  district  offices  in 
geographic  regions  with  EFH  to 
coordinate  with  NMFS  regional  offices 
to  develop,  to  the  extent  necessary, 
regional  conditions  for  the  new  and 
modified  NWPs  that  conserve  EFH  and 
are  consistent  with  NMFS  regional  EFH 
conservation  recommendations.  In 


addition,  we  have  added  a  sentence  to 
paragraph  (e)  of  General  Condition  13  to 
require  district  engineers  to  respond  to 
NMFS  within  30  days  of  receipt  of  any 
EFH  conservation  recommendations. 
This  requirement  is  necessary  to  comply 
with  section  305(b)(4)(B)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

Workload  Implications  of  the  New  and 
Modified  Nationwide  Permits 

A  large  number  of  commenters  stated 
that  the  lower  acreage  limits  and  PCN 
requirements  of  the  new  and  modified 
NWPs,  as  well  as  the  three  proposed 
general  conditions,  will  result  in 
substantial  increases  in  the  number  of 
standard  permit  applications  processed 
by  the  Corps  and  processing  times  for 
all  Section  404  permits.  Many 
commenters  objected  to  the  proposed 
NWPs  because  the  Corps  did  not 
explain  how  it  will  handle  the  increase 
in  workload.  A  number  of  commenters 
said  that  if  the  proposed  changes  to  the 
NWP  program  are  implemented,  the 
Corps  will  need  to  increase  its  resources 
to  process  the  additional  standard 
applications  and  PCNs  in  a  timely 
manner.  One  commenter  said  that  the 
cimiulative  impact  analysis 
requirements  will  increase  the  Corps 
workload  while  another  commenter 
cited  regional  conditions  as  another 
factor  that  will  increase  the  Corps 
workload. 

One  commenter  predicted  that  the 
Corps  will  experience  an  increase  of 
17,000  individual  permit  applications 
per  year.  Another  commenter  estimated 
an  increase  of  2,000  individual  permits 
per  year  as  a  result  of  the  proposed 
changes.  This  commenter  also  predicted 
that  average  individual  permit 
processing  times  will  increase  from  89 
days  to  350  days  over  the  next  six  years 
and  estimates  that  the  permit 
application  carryover  will  double 
during  that  time  period. 

The  workload  and  compliance  costs 
study  conducted  by  IWR,  and 
mentioned  above  in  the  overview,  for 
the  proposal  published  in  the  July  21, 
1999,  Federal  Register  showed  that  the 
proposed  NWP  package  would  result  in 
a  50%  increase  in  the  number  of 
standard  individual  permit  applications 
received  by  the  Corps  per  year.  The 
study  estimated  that  the  Corps  would 
receive  4,429  additional  standard  permit 
applications  per  year  and  receive  2,878 
fewer  NWP  PCNs  per  year.  As  a  result 
of  the  increased  standard  permit 
workload,  the  average  amount  of  time 
that  it  takes  for  the  Corps  to  process 
permit  applications  would  increase 
three  to  four  times  within  five  years. 
Likewise,  the  permit  application 
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backlog  would  inc  rease  by  the  same 
amount  during  \hiX  five  year  period. 

The  changes  to '  he  new  and  modified 
NWP  issued  todaji ,  including  the  V2  acre 
limit  and  the  mod  fication  of  the  general 
condition  for  fills  in  100-year 
floodplains.  are  e^mated  to  result  in 
40%  fewer  standard  permit  appUcations 
compared  to  the  woposal  published  in 
the  July  21, 1999.  Federal  Register. 
Also,  the  standard|  permit  processing 
it  application 
ease  by  one  and  a 
le  amoimt  for  FY 


times  and  the  pe 
backlog  would  in 
half  to  two  times 
1998 

We  have  also  re* 
based  on  the  July 
that  was  conduct 


ewed  an  analysis, 
1,  1999,  proposal, 
on  behalf  of  the 
National  Association  of  Coimties.  This 
analysis  examined  the  impacts  of  the 
July  21, 1999,  proposal  on  the  Corps 
workload  and  costs  to  the  Corps  and  the 
regulated  pubUc. 

We  have  not  proposed  any  changes  to 
our  approach  for  analyzing  cimiulative 
adverse  effects  on  the  aquatic 
environment  cauae  by  NWPs.  Therefore, 
cimiulative  adverie  effect  analysis  will 
not  impose  additional  workload  on 
Corps  district  offites.  Although  regional 
conditions  will  c^se  some  increases  in 
the  Corps  workloid.  those  increases  are 
manageable  and  necessary  to  ensure  that 
the  NWPs  do  not  Authorize  activities 
that  resiilt  in  mor?  than  minimal 
adverse  effects  onj  the  aquatic 
environment. 

One  commentef  said  that  the 
increases  in  workload  caused  by  the 
three  proposed  goaeral  conditions  are 
offset  by  the  incrgased  scope  of 
applicable  waters,  for  these  NWPs, 
because  many  of  ihese  activities  would 
have  required  individual  permits  when 
NfWP  26  was  in  place,  hi  contrast, 
another  commentjer  stated  that  the 
proposed  NWPs  ^^]l  result  in  more 
individual  permil  applications  because 
the  new  NWPs  dc  not  authorize 
activities  in  tidal  waters. 

We  do  not  agre  $  that  the  larger 
geographic  scope  of  the  new  NWPs, 
when  compared  1 0  the  geographic  scope 
of  NWP  26,  will  ( ffset  the  increase  in 
workload  caused  hy  the  new  NWP 
general  conditions.  For  example. 
General  Conditio  1  26  prohibits 
discharges  of  dre^  Iged  or  fill  material 
into  waters  of  the  United  States  within 
100-year  floodphins  of  stream  segments 
below  headwaters.  Since  NWP  26  did 
not  authorize  dis  :harges  of  dredged  or 
fill  material  into  iidal  waters, 
prohibiting  the  ufee  of  the  new  NWPs  in 
tidal  waters  will  not  cause  any  increases 
in  the  number  of 'individual  permit 
applications  prodessed  by  the  Corps. 


Other  Issues 

In  response  to  the  July  21, 1999. 
Federal  Register  notice,  some 
commenters  raised  additional  issues 
related  to  the  new  and  modified  NWPs. 
Several  commenters  expressed  concern 
that  none  of  the  new  and  modified 
NWPs  authorize  oil  and  gas 
development  facilities.  These 
commenters  said  that  NWP  26  was  used 
to  authorize  these  facilities  where  no 
regional  general  permits  (RGPs)  are 
available  and  recommended  that  the 
Corps  develop  such  an  NWP.  One 
commenter  suggested  that  the  Corps 
modify  NWP  39  to  authorize  oil  and  gas 
wells  as  industrial  facilities. 

When  we  developed  the  new  and 
modified  NWPs  that  will  replace  NWP 
26,  we  considered  an  NWP  to  authorize 
oil  and  gas  facihties.  However,  when  we 
surveyed  Corps  districts  to  determine 
how  frequently  such  an  NWP  would  be 
used,  we  found  that  there  was  Uttle 
need  for  this  NWP  because  most  of  the 
districts  that  frequently  authorize  oil 
and  gas  facilities  have  issued  RGPs  to 
authorize  these  activities.  The 
development  of  RGPs  for  this  activity  is 
more  appropriate  than  developing  a  new 
NWP.  We  do  not  agree  with  the 
recommendation  to  modify  NWP  39  to 
authorize  these  activities,  because  NWP 
39  authorizes  building  pads  and 
attendant  features,  and  oil  and  gas  wells 
are  not  buildings. 

Two  commenters  recommended  that 
the  Corps  develop  an  NWP  to  authorize 
the  construction  of  fish  passage  facilities 
and  other  stream  enhancement 
activities,  such  as  relocating  a  portion  of 
a  stream  channel  to  provide  proper 
ahgnment  for  fish  passage,  because 
these  activities  were  authorized  by  NWP 
26. 

We  do  not  agree  that  there  is 
sufficient  need  to  develop  a  new  NWP 
to  authorize  the  construction  of  fish 
passage  facilities.  Stream  enhancement 
activities  may  be  authorized  by  NWP  27, 
provided  the  proposed  work  meets  the 
terms  and  conditions  of  this  NWP. 
Discharges  into  waters  of  the  United 
States  associated  with  the  construction 
of  fish  passage  faciUties  may  also  be 
authorized  by  other  NWPs,  RGPs,  or 
individual  permits. 

Several  commenters  requested  that 
the  Corps  reverse  its  decision  to 
withdraw  NWP  B.  which  was  proposed 
in  the  July  1. 1998,  Federal  Register 
notice  to  authorize  master  planned 
development  activities.  One  of  these 
commenters  stated  that  the  withdrawal 
of  proposed  NWP  B  is  contrary  to 
"smart  growth"  initiatives. 

Our  decision  to  withdraw  NWP  B  is 
discussed  in  the  October  14, 1998,  and 


July  21, 1999,  Federal  Register  notices. 
We  have  not  changed  our  position  on 
this  matter,  but  we  could  propose  an 
NWP  for  master  planned  development 
activities  at  a  later  time.  We  do  not  agree 
that  the  withdrawal  of  NWP  B  is 
contrary  to  smart  growth  initiatives, 
because  developments  that  are  part  of 
smart  growth  planning  efforts  can  be 
authorized  by  other  NWPs.  such  as 
NWP  39,  RGPs,  and  individual  permits. 

One  commenter  objected  to  the  draft 
NWPs,  stating  that  they  do  not  authorize 
certain  activities  associated  with 
raihoad  operations,  such  as  the 
completion  of  drainage  improvements 
along  unstable  embankments,  bank 
stabilization  to  protect  tracks  from  slide 
events,  small  fills  associated  with  the 
installation  of  signals  and  switches,  and 
the  construction  of  miscellaneous 
structures  associated  with  raihoad 
tracks. 

Some  of  these  activities  can  be 
authorized  by  existing  NWPs,  including 
some  of  the  NWPs  modified  today.  For 
example,  bank  stabilization  activities  to 
protect  raihoad  tracks  from  slide  events 
may  be  authorized  by  NWP  13.  Small 
fills  associated  with  the  installation  of 
signals,  switches,  and  minor  drainage 
improvements  may  be  authorized  by 
NWP  18.  NWP  14  may  also  be  used  to 
authorize  some  activities  associated 
with  raihoads,  since  railways  are  linear 
transportation  projects.  These  activities 
can  also  be  authorized  by  RGPs  and 
individual  permits,  if  they  do  not 
qualify  for  authorization  under  the  NWP 
program. 

Two  commenters  said  that  a  new 
NWP  should  be  developed  to  authorize 
the  construction  of  flood  control 
improvements,  including  structures  and 
fills  for  flood  control  facilities.  Two 
commenters  stated  that  the  new  and 
modified  NWPs  and  regional  conditions 
will  make  it  more  difficult  to  maintain 
a  previously  authorized  flood-control 
facility. 

We  do  not  agree  that  a  new  NWP 
should  be  developed  for  the 
construction  of  flood  control  faciUties. 
Such  activities  are  likely  to  result  in 
more  than  minimal  adverse  effects  on 
the  aquatic  environment  by  reducing  or 
eliminating  the  natural  functions  and 
values  of  open  waters,  including 
streams,  and  floodplains.  Flood  control 
activities  may  be  authorized  by  NWPs, 
RGPs.  or  individual  permits.  The  new 
and  modified  NWPs  will  not  make  it 
more  difficult  to  maintain  flood  control 
facilities.  We  have  withdrawn  the 
proposed  general  condition  for  impaired 
waters.  General  Condition  26.  Fills  in 
100-year  Floodplains.  does  not  apply  to 
NWP  31.  which  authorizes  the 
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maintenance  of  existing  flood  control 
facilities. 

One  conunenter  requested  that  the 
Corps  develop  a  new  NWP  to  authorize 
abandoned  mined  land  cleanup 
activities,  since  NWP  27  does  not 
authorize  all  of  these  activities.  This 
commenter  said  that  NWP  26  wah  used 
to  authorize  these  activities. 

During  the  reissuance  process  for  the 
existing  NWPs  that  will  begin  in  2001, 
we  will  consider  developing  an  NWP  to 
authorize  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
for  abandoned  mined  land  cleanup 
projects. 

One  conunenter  recommended  that 
the  Corps  revoke  the  NWPs  in  all 
watersheds  or  sub-basins  that  have 
exceeded  8%  imperviousness.  Another 
commenter  suggested  that  the  Corps 
condition  the  NWPs  to  encoiuage  or 
require  planting  of  native  plant  species 
in  areas  that  are  impacted  by  NWP 
activities,  because  such  a  condition 
would  support  Executive  Order  13112, 
entitled  "Invasive  Species."  Two 
commenters  said  that  the  Corps  should 
develop  and  implement  a  classification 
system  that  assesses  the  potential  for 
restoring  or  enhancing  degraded 
wetlands  to  encourage  restoration  or 
enhancement,  instead  of  issuing  permits 
to  fill  these  areas. 

We  do  not  agree  that  the  NWPs 
should  be  revoked  simply  because  the 
amoimt  of  impervious  surface  within  a 
particular  watershed  has  exceeded  a 
certain  threshold.  District  engineers  will 
monitor  the  use  of  the  NWPs  to  ensure 
that  the  NWPs  do  not  authorize 
activities  with  more  than  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  or 
cumulatively.  We  cannot  require  all 
permittees  to  plant  native  species  at 
sites  impacted  by  activities  authorized 
by  NWPs,  but  they  are  encouraged  for 
vegetated  buffers.  While  we  encourage 
restoration  and  enhancement  of 
degraded  wetlands  as  compensatory 
mitigation  for  activities  authorized  by 
DA  permits,  including  NWPs,  we  cannot 
develop  a  classification  system  to 
identify  these  areas  and  prohibit 
discharges  of  dredged  or  fill  material 
into  those  waters. 

Two  commenters  requested  that  the 
final  notice  announcing  the  issuance  of 
the  new  and  modified  NWPs  include  a 
statement  that  the  three  new  NWP 
conditions  proposed  in  the  July  21, 
1999,  Federal  Register  notice  should 
not  become  conditions  on  all  Corps 
permits,  including  individual  permits. 
Two  commenters  said  that  any  regional 
general  permits  or  Section  404  letters  of 
permission  issued  by  Corps  districts 


must  include  the  three  proposed  new 
NWP  general  conditions. 

We  agre«  that  the  proposed  general 
conditions  limiting  die  use  of  NWPs  in 
designated  critical  resoiuce  waters, 
impaired  waters,  and  waters  of  the 
United  States  within  100-year 
floodplains  should  not  be  incorporated 
into  ^1  Corps  permits.  RGPs  issued  by 
Corps  districts  can  authorize  only 
activities  that  residt  in  minimal  adverse 
effects  on  the  aquatic  enviroiunent. 
Since  RGPs  are  local  solutions  for 
implementing  the  Corps  regulatory 
program,  these  general  permits  will 
thoroughly  address  local  concerns  for 
the  aquatic  environment.  Therefore,  it  is 
not  necessary  for  all  RGPs  issued  by 
district  engineers  to  contain  conditions 
limiting  their  use  in  designated  critical 
resource  waters,  impaired  waters,  and 
waters  of  the  United  States  within  100- 
year  floodplains.  Standard  permits  are 
subject  to  the  public  interest  review 
process,  which  considers  impacts  to 
public  interest  factors,  including  critical 
resource  waters,  impaired  waters,  and 
waters  of  the  United  States  within  100- 
year  floodplains. 

One  commenter  recommended  that 
the  Federal  Register  notice  announcing 
the  final  new  and  modified  NWPs 
contain  a  compilation  of  all  regulatory 
information  concerning  the  NWPs  to 
make  the  preamble  discussions 
available  to  the  regidated  pubUc. 
Another  commenter  indicated  that  the 
Corps  cannot  issue  provisional  NWP 
authorizations  in  states  that  have  denied 
water  quahty  certification  for  those 
NWPs. 

All  Federal  Register  notices 
concerning  the  new  and  modified  NWPs 
are  currently  available  to  the  public. 
Due  to  the  length  of  these  notices  and 
the  many  changes  that  have  occurred 
since  these  NWPs  were  initially 
proposed  on  July  1, 1998,  it  would  be 
impractical  to  compile  the  preambles  for 
all  of  these  notices  into  one  document. 
In  the  July  21, 1999,  Federal  Register 
notice  (64  FR  39261),  we  addressed 
comments  concerning  the  issuance  of 
provisional  NWP  verifications  and  we 
have  not  changed  oiu  position  on  this 
matter. 

One  commenter  said  that  the  new 
NWPs  and  general  conditions  should 
not  become  effective  imtil  six  to  nine 
months  after  the  new  NWPs  are  issued, 
so  that  activities  that  have  already  been 
planned  can  proceed  under  the  NWPs 
issued  in  1996.  One  conunenter  objected 
to  using  NWPs  to  authorize  the 
expansion  of  existing  projects,  stating 
that  this  discourages  avoidance  and 
minimization  of  losses  of  waters  of  the 
United  States.  One  commenter  stated 
that  the  new  and  modified  NWPs 


should  address  impacts  to  prior 
converted  cropland.  Several 
commenters  said  that  NWP  29  should  be 
revoked. 

The  new  and  modified  NWPs, 
including  the  new  and  modified  general 
conditions,  will  become  effective  on 
June  5.  2000.  Until  the  effective  date  of 
the  new  and  modified  NWPs  and 
general  conditions,  the  current  NWPs 
(as  published  in  the  December  13, 1996, 
Federal  Register)  are  applicable. 
Permittees  that  begin  work,  or  are  under 
contract  to  begin  work,  prior  to  the 
effective  date  of  the  new  and  modified 
NWPs,  have  one  year  to  complete  the 
work  under  the  term  and  conditions  of 
the  NWPs  issued  in  1996.  However,  in 
a  notice  published  in  the  December  15, 
1999,  issue  of  the  Federal  Register  (64 
FR  69994),  we  established  a  procedure 
for  processing  NWP  26  PCNs.  We  do  not 
agree  that  a  longer  implementation 
schedule  is  necessary.  In  addition,  an 
extended  implementation  schedide 
would  be  contrary  to  our  intent  to 
replace  NWP  26  with  activity-specific 
NWPs  that  authorize  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment. 

The  use  of  NWPs  to  authorize  the 
expansion  of  existing  projects  does  not 
discourage  avoidance  and  minimization 
of  activities  in  waters  of  the  United 
States.  These  activities  are  required  to 
comply  with  all  NWP  terms  and 
conditions,  including  General  Condition 
19,  and  must  result  only  in  minimal 
adverse  effects  on  the  aquatic 
environment.  The  new  and  modified 
NWPs  do  not  need  to  address  impacts 
to  prior  converted  cropland,  since  these 
areas  are  not  waters  of  the  United  States. 
If  prior  converted  cropland  is 
abandoned  and  reverts  back  to 
jurisdictional  wetlands,  then  those  areas 
are  subject  to  the  permit  requirements  of 
Section  404  of  the  Clean  Water  Act.  We 
do  not  agree  that  NWP  29  should  be 
revoked,  since  it  authorizes  single 
family  housing  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment. 

///.  Comments  and  Responses  on 
Specific  Nationwide  Permits 

3.  Maintenance:  In  the  July  21, 1999, 
Federal  Register  notice,  we  proposed  to 
modify  this  NWP  to  authorize  the 
removal  of  accumulated  sediment  in  the 
vicinity  of  existing  structiires  and 
authorize  activities  in  waters  of  the 
United  States  associated  with  the 
restoration  of  uplands  damaged  by 
storms,  floods,  or  other  events.  These 
additional  activities  are  in  paragraphs 
(ii)  and  (iii),  respectively,  of  this  NWP. 

One  commenter  said  that  the 
proposed  modifications  are  not 
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maintenance  activ  ities  and  should  not 
be  authorized  by  t  lis  NWP.  Some 
commenters  reque  sted  clarification 
whether  this  NWF  only  applies  to 
activities  not  stati  torily  exempt  imder 
section  404(0{1)(I )  of  the  Clean  Water 
Act.  One  commen  :er  objected  to  this 
NWP,  stating  that  it  is  used  to  change 
existing  projects  ti )  different  use 
categories.  Anothi  r  commenter  asked 
what  is  meant  by  he  phrase  "minor 
deviations  in  the  i  tructiue's 
configxiration  or  filled  area." 

We  believe  that  the  activities 
authorized  by  parigraphs  (ii)  and  (iii)  of 
this  NWP  are  maitotenance  activities. 
The  note  at  the  en  d  of  this  NWP  states 
that  NWP  3  autho  izes  the  repair, 
rehabilitation,  or  i  eplacement  of  any 
previously  author  zed  structure  or  fdl 
that  does  not  qual  ify  for  the  Section 
404(f)  exemptions  for  maintenance.  The 
first  sentence  of  p  UBgraph  (i)  explicitly 
states  that  NWP  3  does  not  authorize 
changes  in  use  foi  the  authorized 
structure  or  fill.  T  le  phrase  "minor 
deviations  in  the  itnicture's 
configiuation  or  f  lied  area"  allows  the 
project  proponeni  to  make  minor 
changes  to  a  prev  ously  authorized 
structure  or  fill  di  iring  the  repair  or 
maintenance  activity  so  that  the 
structure  or  fill  c(  mplies  with  current 
construction  stan  lards  or  other 
regidations. 

Several  comme  aters  supported  the 
removal  of  the  no  ification  requirement 
from  paragraph  (i  of  this  NWP.  One 
commenter  said  t  lat  replacement 
activities  should  dlow  reconfigiuation 
of  structiu'es  such  as  marina  piers.  One 
commenter  belie\  es  that  paragraph  (i) 
contains  contradictory  language  because 
it  authorizes  the  lepair.  replacement,  or 
rehabilitation  of  Previously  authorized, 
currently  serviceible  structiires  or  fills 
and  the  replacement  of  structures 
destroyed  by  storms.  Another 
commenter  said  t  lat  some  maintenance 
activities  take  lor  ger  than  two  years  and 
recommended  th  it  the  NWP  be 
modified  to  accoi  nmodate  those  longer 
rep"air  periods.  Oie  commenter 
reconunended  th  it  the  NWP  authorize 
the  use  of  cofferc  ams  during 
maintenance  activities. 

The  reconfigiu  ition  of  marinas  is 
authorized  by  N\  ^^  28.  The 
reconfiguration  c  f  other  types  of 
structures  may  b^  t  authorized  by  other 
NWPs,  regional  j  eneral  permits,  or 
individual  perm  Is.  Authorizing  the 
repair  of  ciurent  y  serviceable  structures 
or  fills  and  the  n  placement  of  structures 
or  fills  damaged  jy  storms,  floods,  or 
other  discrete  ev  mts  is  not 
contradictory  bei  ;ause  both  of  these 
activities  are  ma  ntenance  activities  that 
typically  have  m  inimal  adverse  effects 


on  the  aquatic  environment.  These 
provisions  are  cdso  consistent  with  the 
Section  404(f)  exemptions  for 
maintenance.  We  do  not  agree  that  it  is 
necessary  to  increase  the  two-year  limit 
for  maintenance  activities  because  this 
amount  of  time  is  adequate  for  most 
maintenance  activities.  In  addition, 
NWP  3  contains  a  provision  that  allows 
district  engineers  to  waive  this  time 
limit.  The  use  of  cofferdams  dvuing 
maintenance  activities  may  be 
authorized  by  NWP  33. 

Some  commenters  recommended 
removing  the  proposed  limitations  in 
paragraph  (ii)  of  NWP  3.  Several 
commenters  suggested  adding  acreage 
limits  to  paragraph  (ii)  and  others 
suggested  that  the  200  linear  foot  limit 
should  be  reduced  to  50  feet.  .One 
commenter  stated  that  this  provision  is 
uimecessary  and  that  NWP  3  should  not 
be  modified  to  authorize  this  activity. 
Another  commenter  said  that  paragraph 
(ii)  should  not  authorize  the  installation 
of  rip  rap. 

We  believe  that  the  200  linear  foot 
limit  for  the  removal  of  accvunulated 
sediments  in  the  vicinity  of  existing 
structures  is  appropriate  and  will  ensure 
that  this  NWP  authorizes  only  activities 
with  minimal  adverse  effects  on  the 
aquatic  environment.  The  removal  of 
acciunulated  sediments  allows 
structures  to  continue  to  function 
properly  and  ensure  the  safety  of  the 
users  of  the  structure.  The  installation  of 
rip  rap  is  often  necessary  to  protect 
these  structiues  after  the  acciunulated 
sediment  is  removed  and  should  be 
authorized  by  this  NWP  as  part  of  the 
single  and  complete  project. 

One  commenter  supported  paragraph 
(iii)  of  the  proposed  modification  of 
NWP  3,  which  authorizes  activities  in 
waters  of  the  United  States  associated 
with  the  restoration  of  uplands  damaged 
by  storms  and  other  discrete  events.  One 
commenter  said  that  paragraph  (iii)  is 
uimecessary  because  these  activities 
should  be  considered  exempt  and  bank 
stabilization  can  be  authorized  by  NWP 
13.  One  commenter  stated  that  the 
activities  authorized  by  paragraph  (iii) 
will  have  more  than  minimal  adverse 
effects  on  the  aquatic  environment.  Two 
commenters  objected  to  the  proposed 
modification,  stating  that  it  would 
prevent  natiual  stream  processes  fi-om 
occiuring  and  allow  stream 
channelization.  A  commenter  said  that 
this  NWP  should  not  authorize  bank 
stabilization  activities  in  floodplains. 
Another  commenter  stated  that  separate 
authorization  should  not  be  required  if 
excavated  material  is  used  to  replace 
material  that  is  lost  as  a  result  of 
erosion.  One  commenter  recommended 
modifying  the  text  of  paragraph  (iii)  to 


state  that  the  NWP  does  not  authorize 
the  replacement  of  uplands  lost  through 
gradual  erosion  processes. 

The  intent  of  paragraph  (iii)  of  NWP 
3  is  to  authorize  activities  in  waters  of 
the  United  States  associated  with  the 
replacement  of  uplands  that  are 
damaged  as  a  result  of  storms  and  other 
catastrophic  events.  The  restoration  of 
uplands  damaged  as  a  result  of  storms 
and  other  catastrophic  events  is  exempt 
from  Section  404  permit  requirements, 
as  long  as  the  upland  area  is  replaced  to 
its  original  extent.  For  example,  a 
hvuricane  may  cause  substantial  erosion 
and  destroy  a  section  of  a  road 
constructed  in  uplands  or  on  a 
permitted  fill.  The  restoration  of  those 
uplands  or  the  permitted  fill  and  the 
replacement  of  the  destroyed  road  are 
exempt  from  Section  404  permit 
requirements,  provided  the  area  is 
repaired  to  its  original  extent.  However, 
the  restoration  work  may  involve 
activities  in  waters  of  the  United  States, 
which  are  authorized  by  paragraph  (iii), 
provided  those  activities  comply  with 
the  terms  and  conditions  of  NW^  3.  We 
maintain  our  position  that  this  is  a 
maintenance  activity  that  should  be 
authorized  by  NWP  3.  Paragraph  (iii) 
does  not  authorize  new  stream 
channelization  or  stream  relocation 
activities.  We  believe  that  bank 
stabilization  is  a  necessary  component 
of  this  activity  and  should  be  authorized 
by  paragraph  (iii)  as  part  of  the  single 
and  complete  project.  We  conctu-  with 
the  last  comment  in  the  previous 
paragraph  and  have  made  the 
appropriate  modification  of  the  text  of 
paragraph  (iii). 

One  cdnunenter  indicated  that  the 
district  engineer  should  have  discretion 
over  which  flood  damage  repair 
activities  require  notification  and 
another  commenter  said  that 
notification  should  not  be  required  for 
any  of  these  activities.  One  commenter 
suggested  that  the  50  cubic  yard  limit 
for  removal  of  obstructions  should  be 
replaced  with  500  linear  foot  and  Vs 
acre  limits. 

We  contend  that  notification  should 
be  required  for  all  of  the  activities 
authorized  by  paragraph  (iii)  to  ensure 
that  these  activities  result  in  minimal 
adverse  effects  on  the  aquatic 
environment.  We  do  not  agree  that  the 
50  cubic  yard  limit  for  the  removal  of 
obstructions  should  be  replaced  with 
500  linear  foot  or  Va  acre  limits. 
In  response  to  a  PCN,  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 


Federal  Register /Vol.  65,  No.  47 /Thursday,  March  9,  2000 /Notices 


12843 


issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NWP  is  subject  to 
General  Condition  25,  which  requires 
notification  for  activities  in  designated 
critic^  resource  waters.  NWP  3  is 
reis^ed  with  the  modifications 
discussed  above. 

7.  Outfall  Structures  and 
Maintenance:  In  the  July  21,  1999, 
Federal  Register  notice,  we  proposed  to 
modify  NWP  7  to  authorize 
maintenance  excavation,  including 
dredging,  to  remove  accumulated 
sediments  firom  intake  or  outfall 
structiues  and  canals  associated  with 
these  structures. 

Several  commenters  stated  that  the 
maintenance  activities  authorized  by  the 
proposed  modification  of  this  NWP  are 
exempt  fi-om  permit  requirements. 
Numerous  commenters  indicated  that 
the  removal  of  accumulated  sediments 
should  be  authorized  by  NWP  3  and  that 
the  modification  of  this  NWP  is 
imnecessary.  Several  commenters 
requested  clarification  regarding  what 
types  of  maintenance  activities  are 
authorized  by  this  NWP.  Another 
commenter  said  that  the  Corps  should 
withdraw  the  proposed  modification. 
This  commenter  also  recommended 
prohibiting  removal  of  material  in 
special  aquatic  sites  and  small 
impoundments.  One  commenter  said 
that  the  construction  of  outfall 
structures  that  does  not  involve 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  should 
not  require  a  Corps  permit. 

Maintenance  dredging  to  remove 
accumulated  sediments  from  intake  and 
outfall  structures  in  Section  10  waters  is 
not  exempt  from  Corps  permit 
requirements.  Although  the  removal  of 
accumulated  sediments  in  the  vicinity 
of  existing  structures  is  authorized  by 
paragraph  (ii)  of  NWP  3,  there  are 
maintenance  dredging  or  excavation 
activities  associated  with  intake  and 
outfall  structures  that  do  not  meet  the 
terms  and  conditions  of  NWP  3  and 
could  be  authorized  by  NWP  7.  The  text 
of  this  NWP  clearly  states  which 
maintenance  activities  are  authorized  by 
NWP  7.  District  engineers  will  review 
PCNs  for  maintenance  activities  in 
special  aquatic  sites  and  small 
impoundments  to  ensure  that  the 
adverse  effects  on  the  aquatic 
environment  are  minimal.  Outfall 
structures  constructed  in  Section  10 
waters  require  a  Corps  permit,  even  if 
there  are  no  associated  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States. 


One  commenter  said  that  acreage  and 
linear  limits  should  be  imposed  on  this 
NWP.  Several  commenters  contend  that 
this  NWP  should  not  authorize  activities 
in  tidal  waters  or  special  aquatic  sites. 
One  commenter  stated  that  this  NWP 
should  not  authorize  maintenance 
activities  associated  with  aquaculture 
facilities  or  power  plants.  A  commenter 
remarked  that  maintenance  excavation 
and  dredging  activities  could  result  in 
more  than  minimal  adverse  effects  on 
the  aquatic  environment  and  that 
notification  should  be  required  for  all 
activities  authorized  by  this  NWP. 
Another  commenter  objected  to  the 
requirement  for  notification  for  all 
activities  authorized  by  this  NWP. 

We  do  not  agree  that  it  is  necessary 
to  impose  acreage  or  linear  foot  limits 
on  the  activities  authorized  by  this  NWP 
or  restrict  the  applicable  waters  because 
all  activities  authorized  by  this  NWP 
require  notification  to  the  district 
engineer.  The  removal  of  accumulated 
sediments  from  outfall  and  intake 
structures  associated  with  aquacultiu^ 
facilities  and  power  plants  is  necessary 
to  ensure  the  efficient  operation  of  these 
installations.  The  district  engineer  will 
review  these  PCNs  to  ensure  that  the 
NWP  authorizes  only  those  activities 
with  minimal  adverse  effects  on  the 
aquatic  environment. 

One  conunenter  said  that  delineations 
of  special  aquatic  sites  should  be 
limited  to  the  impact  area  or  within  200 
feet  of  the  proposed  activity.  Two 
commenters  stated  that  it  is  uimecessary 
to  require  delineations  of  special  aquatic 
sites  since  this  NWP  authorizes 
maintenance  activities.  One  commenter 
remarked  that  there  should  be  a 
provision  in  the  NWP  that  allows 
maintenance  of  existing  structures  when 
the  original  design  capacities  and 
configiuations  are  not  available. 
Another  commenter  said  that  paragraph 
(d)  of  the  proposed  modification  should 
be  removed  because  this  requirement  is 
aheady  addressed  by  General  Condition 
3. 

The  text  of  this  NWP  states  that  the 
requirement  for  delineations  of  special 
aquatic  sites  is  limited  to  the  vicinity  of 
the  proposed  work.  The  delineation  of 
specied  aquatic  sites,  especially 
vegetated  shallows,  is  necessary  to 
ensure  that  the  NWP  authorizes  only 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment.  If  the 
original  design  capacities  and 
configurations  of  the  facility  are  not 
available,  district  engineers  will  use 
their  judgement  to  determine  if  the 
proposed  work  is  authorized  by  this 
NWP.  The  requirements  of  paragraph  (d) 
of  this  NWP  and  General  Condition  3 
are  not  the  same.  Therefore,  we  believe 


that  paragraph  (d)  is  necessary  to  ensure 
that  NWP  7  authorizes  only  activities 
with  minimal  adverse  effects  on  the 
aquatic  environment. 

In  response  to  a  PCN.  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NWP  is  subject  to 
General  Condition  25,  which  restricts  its 
use  in  designated  critical  resource 
waters.  NWP  7  is  reissued  with  the 
modifications  discussed  above. 

12.  Utility  Line  Activities:  In  the  July 
21,  1999,  Federal  Register  notice,  we 
proposed  to  modify  NWP  12  to 
authorize  utility  line  substations; 
foundations  for  overhead  utiUty  line 
towers,  poles,  and  anchors;  and 
permanent  access  roads  for  the 
construction  and  maintenance  of  utiUty 
lines. 

Many  commenters  supported  the 
proposed  modifications,  but  a  few 
commenters  opposed  the  proposed 
modifications.  Several  commenters 
believe  that  this  NWP  will  authorize 
activities  with  more  than  minimal 
adverse  effects  on  the  aquatic 
environment.  One  commenter  said  that 
NWP  12  should  have  a  maximiun  limit 
of  2  acres  for  a  single  and  complete 
utility  line  activity  and  another 
commenter  suggested  a  Vs  acre  limit. 
One  commenter  supported  the  V*  acre 
PCN  threshold  and  also  recommended 
requiring  notification  for  activities  that 
result  in  the  loss  of  greater  than  100 
linear  feet  of  stream  bed,  with  agency 
coordination  for  activities  that  result  in 
the  loss  of  greater  than  250  linear  feet 
of  stream  bed.  Another  commenter  said 
that  the  PCN  threshold  should  be  Vs 
acre.  One  commenter  requested 
clarification  concerning  the  emergency 
authorization  of  utility  line  activities. 

The  terms  and  conditions  of  this 
NWP,  including  PCN  requirements,  will 
ensure  that  NWP  12  will  authorize  only 
activities  with  minimal  individual  and 
cumulative  adverse  effects  on  the 
aquatic  environment.  We  do  not  agree 
that  an  overall  acreage  limit  is 
appropriate  for  this  NWP,  since  many  of 
the  impacts  to  waters  of  the  United 
States  caused  by  the  construction  and 
maintenance  of  utility  lines  will  be 
temporary.  Acreage  limits  and  PCN 
thresholds  for  specific  activities 
authorized  by  this  NWP  are  discussed 
below.  This  NWP  can  be  used  to 
authorize  the  emergency  installation. 


12844 


Federal  Register / Vol.  65.  No.  47 /Thursday,  March  9,  2000 /Notices 


replacement,  or  re  pair  of  utility  lines  in 
waters  of  the  Unitsd  States.  Emergency 
procedures  for  the  Corps  regulatory 
program  are  discussed  in  33  CFR 
325.2(e)(4). 

One  commentei  said  that  this  NWP  is 
too  restrictive  for  Jbe  installation  of 
underground  gas  1  ransmission  lines. 
Two  commenters  stated  that  this  NWP 
should  authorize  vireless 
commimication  tc  wers.  Another 
commenter  suggei  ted  that  well  drilling 
fluid  flowlines  sh  3uld  be  authorized  by 
this  NWP.  One  commenter  said  that 
pipeline  mainten.  jice  activities  should 
be  exempt  from  p  srmit  requirements.  A 
commenter  stated  that  PCNs  should  be 
required  for  all  ui  derground  utility 
lines  to  ensure  thi  it  the  installation  of 
those  utility  lines  does  not  drain 
wetlands.  Anothe  •  commenter  said  that 
sidecast  material  rom  utility  line 
installation  shoul  i  be  removed  within 
30  days.  One  com  menter  indicated  that 
utility  lines  const  -ucted  in  waters  of  the 
United  States  par  illel  to  streambeds 
should  be  limited  to  500  feet  in  length 
to  ensure  that  tho  se  activities  result  in 
minimal  adverse  (ffects  on  the  aquatic 
environment. 

This  NWP  auth  arizes  the 
construction,  maintenance,  and  repair  of 
utility  lines,  inch  ding  underground  gas 
transmission  line ;,  that  have  minimal 
adverse  effects  or  the  aquatic 
environment.  We  do  not  agree  that  the 
terms  for  undergi  simd  transmission 
lines  are  too  restr  ctive.  This  NWP  does 
not  authorize  wir  jless  communication 
towers  because  tl  ese  facilities  are  not 
utility  lines.  Wei  drilling  fluid 
flowlines  are  not  authorized  by  this 
NWP,  because  thisy  are  not  utility  Unes. 
The  construction  or  installation  of 
wireless  commui  ication  towers  or  well 
drilling  fluid  flov  lines  in  waters  of  the 
United  States  can  be  authorized  by 
individual  permi  s,  regional  general 
permits,  or  other  viWPs.  Pipeline 
maintenance  acti  /ities  can  be 
authorized  by  thi  3  NWP  or  NWP  3. 
although  some  pi  peline  maintenance 
activities  may  be  eligible  for  the  Section 
404(f)  exemption  This  NWP  contains 
specific  terms  to  snsure  that  the 
installation  of  ut  lity  lines  does  not 
drain  wetlands. '  his  NWP  does  not 
authorize  the  ins  allation  of  utility  lines 
that  result  in  frei  ch  drains.  We  believe 
that  the  180  day  imit  is  appropriate  for 
temporary  sidec*  sting  of  excavated 
material,  but  div  sion  engineers  can 
regionally  condil  ion  this  NWP  to  reduce 
this  time  period,  if  such  a  reduction  is 
necessary  to  ensi  ire  that  the  NWP 
authorizes  only  i  ctivities  with  minimal 
adverse  effects.  F  aragraph  (d)  of  the 
"Notification"  stction  of  this  NWP  will 
allow  district  en  [ineers  to  review 


proposed  utility  lines  to  be  installed  in 
waters  of  the  United  States  parallel  to 
stream  beds  and  ensure  that  these 
activities  result  in  minimal  adverse 
effects  on  the  aquatic  environment. 

One  commenter  requested 
clarification  whether  a  Corps  permit  is 
required  if  the  United  States  Coast 
Guard  does  not  require  a  permit  under 
Section  9  of  Rivers  and  Harbors  Act. 
Another  commenter  said  that  pipelines 
are  transportation  structures. 

A  Section  10  permit  is  not  required 
for  utility  Unes  constructed  over 
navigable  waters  of  the  United  States  to 
transport  gaseous,  liquid,  liquifiable,  or 
slurry  substances,  because  these 
structiues  are  considered  bridges  which 
are  regulated  under  Section  9,  not 
Section  10,  of  the  Rivers  and  Harbors 
Act.  Pipelines  constructed  over 
navigable  waters  may  be  considered 
bridges  under  Section  9  of  the  Rivers 
and  Harbors  Act. 

Two  commenters  supported  the 
inclusion  of  utility  line  substations  in 
the  proposed  modification  of  this  NWP. 
One  commenter  said  that  the  acreage 
limit  of  utility  line  substations  should 
be  V4  acre.  Several  commenters 
recommended  adding  "storage 
facilities"  to  paragraph  (ii)  to  authorize 
these  activities  with  utility  line 
substations.  Two  commenters  requested 
a  definition  of  the  term  "substation." 
One  commenter  said  that  this  NWP 
should  not  authorize  the  construction  of 
substations  in  floodplains.  Another 
conunenter  stated  that  electric  and 
pumping  substations  should  be  sited  in 
uplands. 

We  have  changed  the  acreage  limit  for 
the  construction  or  expansion  of  utility 
line  substations  to  V2  acre,  to  ensure  that 
this  NWP  authoriMS  only  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment.  Notification  is  required 
for  discharges  of  dredged  or  fill  material 
resulting  in  the  loss  of  greater  than  Vio 
acre  of  non-tidal  waters  of  the  United 
States  for  the  construction  or  expansion 
of  utility  line  substations. 

We  do  not  agree  that  storage  facilities 
should  be  included  with  utility  line 
substations.  These  facilities  may  be 
authorized  by  NWPs,  regional  general 
permits,  or  individual  permits.  The  term 
"utility  line  substations"  includes 
power  line  substations,  lift  stations, 
pumping  stations,  meter  stations, 
compressor  stations,  valve  stations, 
small  pipeline  platforms,  and  other 
facilities  integral  to  the  operation  of  a 
utility  line.  There  are  situations  where 
utility  line  substations  must  be  located 
in  waters  of  the  United  States  within 
100-year  floodplains  or  other  waters  of 
the  United  States.  UtiUty  line 
substations  constructed  in  waters  of  the 


United  States  within  100-year 
floodplains  must  comply  with  General 
Condition  26. 

One  conunenter  recommended 
limiting  foundations  for  overhead  utility 
line  towers,  poles,  and  anchors  to  1  acre 
or  250  linear  foot  of  stream  bed.  This 
conunenter  also  said  that  losses  of 
waters  of  the  United  States  resulting 
from  the  installation  of  overhead  utility 
line  towers,  anchors,  and  poles  should 
be  included  with  the  impacts  caused  by 
utility  line  substations  when 
determining  if  an  activity  meets  the 
acreage  limits  of  this  NWP. 

We  do  not  believe  it  is  necessary  to 
impose  an  acreage  limit  on  foundations 
for  overhead  utility  line  towers,  poles, 
and  anchors,  but  division  engineers  can 
regionally  condition  this  NWP  to 
impose  such  limits  if  it  is  necessary  to 
ensure  that  the  NWP  authorizes  only 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment.  We  do  not 
agree  that  foundations  for  overhead 
utility  line  towers,  poles,  and  anchors 
should  be  included  with  the  acreage 
limit  for  utility  line  substations.  For 
those  utility  line  activities  that  require 
notification,  district  engineers  will 
review  PCNs  to  ensure  that  these 
activities  result  in  minimal  adverse 
effects  on  the  aquatic  environment. 

One  conunenter  objected  to  the 
proposed  modification  to  authorize  the 
construction  of  permanent  access  roads 
in  waters  of  the  United  States.  Another 
commenter  asked  whether  permanent  or 
temporary  access  roads  are  authorized 
by  paragraph  (iv)  of  this  NWP.  One 
commenter  said  that  the  1  acre  limit  is 
too  high  and  recommended  a  Vio  acre 
limit  for  permanent  access  roads. 
Another  commenter  recommended  a 
250  linear  foot  limit  on  stream  bed 
impacts  for  the  construction  of  access 
roads.  One  commenter  asked  if  the  500 
linear  foot  PCN  threshold  for  permanent 
access  roads  constructed  above-grade  in 
waters  of  the  United  States  applies  to  an 
entire  project  or  a  single  crossing. 

Permanent  access  roads  are  necessary 
for  the  operation  and  maintenance  of 
utility  lines  and  should  be  authorized 
by  this  NWP  as  part  of  a  single  and 
complete  utility  line  project.  Paragraph 
(iv)  of  the  NWP  authorizes  only 
permanent  access  roads;  temporary 
access  roads  can  be  authorized  by  NWP 
33.  We  have  changed  the  acreage  limit 
for  above-grade  permanent  access  roads 
to  V2  acre,  to  ensxure  that  this  NWP 
authorizes  activities  with  minimal 
adverse  effects  on  the  aquatic 
enviroiunent.  We  do  not  agree  that  it  is 
necessary  to  impose  a  250  linear  foot 
limit  on  stream  bed  impacts  for  access 
roads,  since  most  of  the  access  roads 
will  be  constructed  perpendicular  to 
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streams.  The  500  hnear  foot  PCN 
threshold  for  access  roads  applies  to 
each  single  and  complete  crossing  (see 
33  CFR  330.2(0). 

One  commenter  supported  the 
provision  requiring  access  roads  to  be 
constructed  with  pervious  surfaces.  Two 
commenters  objected  to  this 
requirement.  One  of  these  commenters 
noted  that  it  may  not  be  possible  to 
utilize  pervious  surfaces,  because  those 
materials  may  not  be  practicable,  stable, 
or  safe  in  certain  situations. 

We  have  deleted  the  last  sentence  of 
paragraph  (iv)  to  allow  this  NWP  to 
authorize  permanent  access  roads 
constructed  with  impervious  material. 
However,  to  ensure  tiiat  permanent 
access  roads  constructed  with 
impervious  material  result  in  minimal 
adverse  effects  on  the  aquatic 
environment,  we  have  added  paragraph 
(g)  to  the  "Notification"  section  to 
require  notification  when  access  roads 
for  utiUty  lines  are  constructed  with 
impervious  materials. 

One  commenter  requested 
clarification  whether  this  NWP 
authorizes  mechanized  landclearing 
necessary  to  maintain  a  previously 
established  utility  line  right-of-way.  One 
commenter  said  that  this  NWP  should 
not  authorize  mechanized  landclearing 
of  forested  wetlands,  unless  the  acreage 
and  functions  of  those  wetlands  are 
replaced.  Several  commenters  objected 
to  the  requirement  for  mitigation  to 
offset  permanent  adverse  effects  to 
waters  of  the  United  States,  such  as  the 
conversion  of  forested  wetlands  to 
emergent  wetlands  in  permanently 
maintained  utility  line  right-of-ways. 
One  commenter  objected  to  the  language 
in  the  NWP  that  excludes  temporary 
adverse  effects  due  to  filling,  flooding, 
excavation,  or  drainage  from  the 
calculation  of  permanent  losses  of 
waters  of  the  United  States.  One 
commenter  said  that  mitigation  plans 
should  be  required  with  all  PCNs.  Two 
commenters  supported  the  Corps 
position  that  it  does  not  regulate 
groundwater  flow.  Another  commenter 
said  that  this  NWP  should  be 
conditioned  to  prohibit  impacts  to 
groundwater. 

This  NWP  authorizes  mechanized 
landclearing  that  is  necessary  to 
maintain  an  existing  utility  line  right-of- 
way,  provided  the  cleared  area  is  kept 
to  the  minimum  necessary  and 
preconstruction  contours  are 
maintained  as  close  as  possible.  District 
engineers  will  require  mitigation  for  the 
permanent  conversion  of  wetland  types 
to  ensure  that  utility  line  activities  will 
result  in  minimal  adverse  effects  on  the 
aquatic  environment.  Impacts  to  waters 
of  the  United  States  due  to  temporary 


filling,  flooding,  excavation,  or  drainage 
should  not  be  considered  as  permanent 
losses,  because  this  NWP  requires  the 
restoration  of  temporarily  affected 
waters  of  the  United  States.  We  do  not 
agree  that  it  is  necessary  to  require  the 
submission  of  mitigation  plans  with  all 
PCNs,  because  compensatory  mitigation 
is  not  required  for  all  utility  line 
activities.  We  maintain  our  position  that 
we  do  not  regulate  groundwater  flows, 
but  district  engineers  may  consider 
adverse  effects  to  groundwater  when 
reviewing  PCNs. 

In  response  to  a  PCN,  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NWP  is  subject  to 
General  Condition  25,  which  restricts  its 
use  in  designated  critical  resource 
waters.  For  utility  Une  activities 
resulting  in  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
within  100-year  floodplains.  General 
Condition  26  requires  the  permittee  to 
notify  the  district  engineer  and 
demonstrate  that  the  proposed  work 
compUes  with  FEMA  or  FEMA- 
approved  local  floodplain  construction 
requirements.  NWP  12  is  reissued  with 
the  modifications  discussed  above. 

14.  Linear  Transportation  Crossings: 
In  the  July  21,  1999,  Federal  Register 
notice,  we  proposed  to  modify  NWP  14 
to  authorize  the  construction, 
expansion,  modification,  or 
improvement  of  Unear  transportation 
crossings,  with  a  higher  acreage  limit  for 
public  linear  transportation  crossings 
constructed  in  non-tidal  waters, 
excluding  non-tidal  wetlands  adjacent 
to  tidal  waters. 

Two  commenters  said  that  the 
proposed  modification  of  NWP  14  will 
authorize  activities  with  more  than 
minimal  adverse  effects  on  aquatic 
enviromnent.  Two  commenters  said  that 
this  NWP  should  have  the  same  terms 
and  conditions  as  NWPs  41  and  43 
because  these  NWPs  authorize  similar 
activities. 

The  terms  and  conditions  of  this  NWP 
will  ensure  that  only  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment  will  be  authorized.  Most 
activities  authorized  by  this  NWP 
require  notification  to  the  district 
engineer,  which  will  allow  case-by-case 
review  of  proposed  NWP  14  activities. 
NWPs  14,  41,  and  43  authorize 
distinctly  different  activities  and  should 


not  contain  the  same  terms.  However, 
these  NWPs  can  be  combined  to 
authorize  a  single  and  complete  project, 
provided  the  activity  complies  with 
General  Condition  15. 

One  commenter  supported  limiting 
the  modification  of  this  NWP  to  the 
authorization  of  linear  transportation 
crossings.  Another  commenter  said  that 
this  NWP  should  not  authorize  new 
linear  transportation  crossings.  A 
commenter  stated  that  the  maintenance 
of  road  crossings  should  be  exempt  from 
permit  requirements  and  that  NWP  14 
should  be  needed  only  for  the 
construction  of  new  crossings.  One 
commenter  indicated  that  this  NWP 
should  be  limited  to  the  construction  of 
span  bridges  and  should  not  authorize 
culverted  crossings.  A  commenter  said 
that  the  NWP  should  authorize  integral 
features  associated  with  the  linear 
transportation  crossing.  One  commenter 
objected  to  the  proposed  modification, 
stating  that  it  should  not  authorize  the 
expansion  of  airport  nmways.  Two 
commenters  said  that  the  term  "public- 
use  airport"  should  be  used  when 
describing  airport  runways  that  are  to  be 
used  by  the  general  public  and 
considered  as  public  transportation 
crossings. 

We  have  not  changed  the  categories  of 
authorized  activities  from  the  proposed 
modification  of  NWP  14  published  in 
the  July  21,  1999.  Federal  Register 
notice.  Some  road  crossing  maintenance 
activities  may  qualify  for  the  Section 
404(f)  exemption  and  not  require  a  DA 
permit.  Maintenance  activities  that 
require  changes  in  the  configuration  or 
design  of  the  linear  transportation 
crossing  are  authorized  by  this  NWP, 
provided  the  work  meets  the  terms  and 
conditions  of  the  NWP  and  results  in 
minimal  adverse  effects  on  the  aquatic 
environment.  We  do  not  agree  that  this 
NWP  should  be  limited  to  span  bridges. 
Culverts  and  fords  can  be  used  to 
construct  linear  transportation  crossings 
that  have  minimal  adverse  effects  on  the 
aquatic  environment.  Features  that  are 
an  integral  part  of  the  linear 
transportation  crossing,  such  as 
interchanges,  rail  spurs,  stormwater 
detention  basins,  and  water  quality 
enhancement  measures  are  authorized 
by  this  NWP.  However,  this  NWP  can  be 
combined  with  other  NWPs  to  authorize 
a  single  and  complete  project  provided 
the  activity  complies  with  the 
requirements  of  General  Condition  15. 
We  maintain  our  position  that  this  NWP 
should  authorize  the  expansion  of 
airport  runways.  We  do  not  agree  that  it 
is  necessary  to  incorporate  the  term 
"public-use  airport"  in  the  text  of  the 
NWP.  District  engineers  will  determine 
on  a  case-by-case  basis  whether  the 


12846 


Federal  Register /Vol.  65.  No.  47 /Thursday,  March  9.  2000 /Notices 


construction  of  a  inear  transportation 
crossing  for  an  airport  is  a  public  or 
private  activity.    [ 

Several  commeaters  objected  to  the 
differentiation  bettween  public  and 
private  linear  trarjsportation  crossings 
for  the  acreage  liniits  of  the  proposed 
modification  of  tMs  NWP.  Two 
commenters  agread  that  public  linear 
transportation  croesings  should  have 
higher  acreage  liniits  under  this  NWP. 
One  commenter  requested  clearer 
definitions  of  the  kerms  "public"  and 
"private"  as  usedSn  the  context  of  this 
NWP.  This  commenter  asked  if  the 
determination  whJBther  a  particular 
activity  is  public  or  private  depends 
upon  the  users  of  the  linear 
transportation  crcksing  or  the  project 
proponent.  For  e^oample,  if  a  private 
developer  is  required  to  build  a  road 
that  will  be  used  ty  the  general  public 
as  a  condition  of  subdivision  approval, 
would  that  road  hfe  considered  a  public 
or  private  road  foi  the  purposes  of  this 
NWP? 

We  maintain  ov  j  position  that  public 
linear  transportat  on  crossings  should 
have  a  higher  acr<  «ge  limit  because  they 
fulfill  a  larger  pro  portion  of  public 
interest  factors  an  d  the  government 
agencies  that  typi  cally  sponsor  and 
build  these  proje<  ts  have  the  resources 
necessary  to  ensu  re  that  these  projects 
have  minimal  adi  erse  effects  on  the 
aquatic  environm  ant.  Public 
transportation  pr(  ijects  often  require 
detailed  planning  processes  to 
docimient  compl:  ance  with  the  National 
Environmental  P(  tlicy  Act,  Section  404 
of  the  Clean  Wate  r  Act,  and  other 
applicable  laws,  i^.s  a  residt,  we  have 
decided  that  it  is  appropriate  to  impose 
a  higher  acreage  1  imit  for  pubUc  linear 
transportation  pn  )jects  in  non-tidal 
waters,  excludinj  non-tidal  wetlands 
adjacent  to  tidal  i  vaters. 

Public  linear  tr  msportation  crossings 
are  available  for  \  ise  by  the  general 
public.  Private  liitear  transportation 
crossings  are  rest  ricted  to  use  by  an 
individual  or  a  sj  lecific  group  of 
individuals.  The  users  of  the  crossing 
determine  wheth  3r  the  crossing  is 
public  or  private,  not  the  builder  of  the 
transportation  cr  )ssing.  Public  roads 
that  are  construe'  ed  as  a  condition  of 
subdivision  appraval  and  will  be  used 
by  the  general  pu  blic  are  considered 
public  linear  trai  sportation  crossings 
for  the  purposes  af  this  NWP. 

Many  commen  ters  recommended  a  2 
acre  limit  for  pul  ilic  linear 
transportation  cr  jssings.  One 
commenter  sugg(  (sted  a  3  acre  limit. 
Two  commenter!  said  that  the  1  acre 
limit  for  public  1  near  transportation 
crossings  is  too  low.  Several 
commenters  stati  id  that  this  NWP 


should  have  a  Va  acre  limit.  One 
commenter  said  that  the  length  of  fill 
should  not  exceed  200  feet  and  another 
commenter  remarked  that  the  200  foot 
restriction  for  fills  should  be  removed 
from  the  NWP.  Two  commenters 
recommended  replacing  the  200  foot 
limit  with  a  500  foot  limit.  One 
commenter  suggested  a  500  linear  foot 
limit  for  stream  bed  impacts. 

We  have  determined  that  the 
maximum  acreage  limit  for  this  NWP 
should  be  V2  acre,  to  ensure  that  this 
NWP  only  authorizes  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment.  For  public  linear 
transportation  crossings  constructed  in 
non-tidal  waters  of  the  United  States, 
excluding  non-tidal  wetlands  adjacent 
to  tidal  waters,  the  acreage  limit  will  be 
V2  acre.  For  public  linear  transportation 
crossings  in  tidal  waters  or  non-tidal 
wetlands  adjacent  to  tidal  waters,  the 
acreage  limit  will  be  V3  acre.  For  private 
linear  transportation  crossings,  the 
acreage  limit  will  be  V3  acre.  The  200 
foot  limit  for  the  length  of  fill  in  waters 
of  the  United  States  will  be  retained  for 
public  linear  transportation  crossings 
constructed  in  tidal  waters  or  non-tidal 
wetlands  adjacent  to  tidal  waters  and  for 
private  linear  transportation  crossings. 

One  commenter  said  that  PCNs 
should  be  required  for  all  activities 
authorized  by  this  NWP.  Several 
conunenters  recommended  a  PCN 
threshold  of  Va  acre.  Two  commenters 
suggested  that  PCNs  should  be  required 
for  discharges  of  dredged  or  fill  material 
resulting  in  the  loss  of  greater  than  500 
linear  feet  of  stream  bed.  Three 
conmienters  said  that  notification 
should  not  be  required  for  all  discharges 
into  special  aquatic  sites.  One 
commenter  requested  clarification 
concerning  when  a  PCN  is  required  for 
discharges  into  waters  of  the  United 
States  that  are  not  special  aquatic  sites. 

We  have  modified  this  NWP  to 
require  notification  for  discharges  of 
dredged  or  fill  material  resulting  in  the 
loss  of  greater  than  Vio  acre  of  waters  of 
the  United  States.  We  are  retaining  the 
notification  requirement  for  all 
discharges  of  dredged  or  fill  material 
into  special  aquatic  sites.  If  the 
proposed  work  does  not  involve 
discharges  of  dredged  or  fill  material 
into  special  aquatic  sites,  the 
prospective  permittee  is  required  to 
notify  the  district  engineer  if  the 
proposed  work  will  result  in  the  loss  of 
greater  than  Vio  acre  of  waters  of  the 
United  States. 

One  commenter  asked  if  the  acreage 
limits  for  this  NWP  apply  only  to 
permanent  losses  of  waters  of  the 
United  States.  Three  commenters 
requested  clarification  whether  the 


requirement  for  a  mitigation  proposal  in 
paragraph  (c)  applies  to  the  mitigation 
process  (i.e.,  avoidance,  minimization, 
and  compensation)  or  only  to 
compensatory  mitigation.  One 
commenter  said  that  there  should  be  an 
acreage  threshold  for  the  requirements 
of  paragraph  (c).  One  commenter  said 
that  mitigation  should  be  required  for 
all  impacts  to  waters  of  the  United 
States  and  another  commenter  stated 
that  mitigation  should  be  required  for 
discharges  resulting  in  the  loss  of 
greater  than  1  acre  of  waters  of  the 
United  States. 

In  accordance  with  the  definition  of 
the  term  "loss  of  waters  of  the  United 
States"  in  the  "Definitions"  section  of 
the  NWPs,  the  acreage  limit  applies  only 
to  permanent  losses  of  waters  of  the 
United  States.  We  have  inserted  the 
word  "compensatory"  before  the  phrase 
word  "mitigation  proposal"  in 
paragraph  (c)  to  clarify  that  the 
prospective  permittee  must  submit  a 
compensatory  mitigation  proposal  with 
the  PCN.  The  requirement  for  a 
compensatory  mitigation  proposal 
applies  only  to  those  activities  that 
require  notification.  District  engineers 
can  determine,  on  a  case-by-case  basis, 
that  compensatory  mitigation  is  not 
necessary  to  offset  losses  of  waters  of 
the  United  States  because  the  work, 
without  compensatory  mitigation,  will 
result  in  minimal  adverse  effects  on  the 
aquatic  environment.  We  have  also 
inserted  the  phrase  "of  waters  of  the 
United  States"  after  the  term 
"temporary  losses"  in  paragraph  (c)  to 
clarify  that  the  required  statement  must 
address  temporary  losses  of  waters  of 
the  United  States. 

One  commenter  suggested  that 
notification  should  be  required  if  NWP 
14  was  previously  used  to  authorize  a 
road  crossing  on  the  same  waterbody. 
Another  commenter  objected  to 
considering  each  crossing  of  a  separate 
waterbody  as  a  distinct  single  and 
complete  project.  One  commenter  said 
that  the  second  sentence  of  paragraph 
(h)  should  be  deleted  because  it 
contradicts  the  definition  of  the  term 
"single  and  complete  project." 

Since  notification  is  required  for  all 
discharges  of  dredged  or  fill  material 
into  special  aquatic  sites  and  discharges 
resulting  in  the  loss  of  greater  than  Vio 
acre  of  waters  of  the  United  States,  most 
activities  authorized  by  this  NWP  will 
require  notification  to  the  district 
engineer.  If  NWP  14  is  used  more  than 
once  by  different  project  proponents  to 
cross  a  single  waterbody,  the  district 
engineer  will  assess  the  adverse  effects 
on  the  aquatic  environment  and 
determine  if  those  adverse  effects  are 
minimal.  The  second  sentence  of 
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paragraph  (h)  does  not  contradict  the 
Corps  definition  of  the  term  "single  and 
complete  project"  at  33  CFR  330.2(1). 

In  response  to  a  PCN,  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NWP  is  subject  to 
General  Condition  25,  which  restricts  its 
use  in  designated  critical  resource 
waters.  For  linear  transportation 
crossings  resulting  in  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States  within  100-year 
floodplains,  General  Condition  26 
requires  the  permittee  to  notify  the 
district  engineer  and  demonstrate  that 
the  proposed  work  complies  with  FEMA 
or  FEMA-approved  local  floodplain 
construction  requirements.  NWP  14  is 
reissued  with  the  modifications 
discussed  above. 

27.  Stream  and  Wetland  Restoration 
Activities:  In  the  July  21,  1999,  Federal 
Register  notice,  we  proposed  to  modify 
NWP  27  to  authorize  the  restoration  of 
tidal  waters  and  the  restoration  and 
enhancement  of  non-tidal  streams  and 
non-tidal  open  waters. 

One  commenter  supported  the 
expansion  of  this  NWP  to  tidal  waters. 
This  commenter  requested  clarification 
regarding  which  restoration  activities 
can  occur  in  Section  10  waters  and  tidal 
waters.  One  commenter  said  that  the 
title  of  this  NWP  should  be  changed  to 
include  creation  activities.  This 
conamenter  asked  for  clarification 
concerning  the  types  of  wetland 
creation  activities  that  are  authorized  by 
this  NWP.  This  commenter  said  that  a 
Corps  permit  should  be  required  only  if 
the  wetland  creation  activity  includes 
connecting  the  wetland  creation  site  to 
waters  of  the  United  States.  One 
commenter  said  that  restoration 
activities  should  be  limited  to  restoring 
areas  to  their  historic  state  and  another 
commenter  stated  that  NWP  27  should 
authorize  activities  that  are  part  of  a 
watershed  improvement  plan.  One 
commenter  said  that  this  NWP  should 
have  enforceable  conditions  and 
permittees  should  be  required  to  obtain 
restoration  agreements  that  are 
approved  by  the  Corps  and  the  resource 
agencies.  One  commenter  recommended 
a  2  acre  limit  for  this  NWP.  Another 
commenter  recommended  that  the 
Corps  add  a  note  to  this  NWP  that  is 
similar  to  the  note  at  the  end  of  NWP 


39,  which  describes  open  waters  of  the 
United  States. 

This  NWP  authorizes  the  restoration 
of  former  tidal  waters,  the  enhancement 
of  degraded  tidal  wetlands,  and  the 
creation  of  tidal  wetlands.  We  do  not 
agree  that  it  is  necessary  to  include  the 
word  "creation"  in  the  title  of  this  NWP, 
since  it  is  clearly  indicated  in  the  first 
paragraph  of  this  NWP  that  wetland 
creation  activities  are  authorized.  This 
NWP  provides  authorization  for  all 
wetland  creation  activities,  provided 
those  activities  comply  with  the  terms 
and  conditions  of  this  NWP.  Wetland 
creation  activities  that  do  not  involve 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  do  not 
require  a  Section  404  permit.  We  do  not 
agree  that  this  NWP  should  be  limited 
to  restoring  wetlands  to  their  historic 
state,  because  restoration  projects  result 
in  net  improvements  to  the  aquatic 
environment,  even  though  they  may  not 
restore  former  waters  to  their  historic 
state.  This  NWP  can  authorize  the 
restoration,  enhancement,  and  creation 
of  aquatic  habitats  that  are  part  of  a 
watershed  improvement  plan. 

We  do  not  agree  that  it  is  necessary 
to  execute  restoration  agreements  for  all 
activities  authorized  by  this  NWP.  Such 
a  provision  would  likely  to  discoiuage 
landowners  from  conducting  these 
activities.  Since  this  NWP  authorizes 
activities  that  benefit  the  aquatic 
environment,  an  acreage  limit  would  be 
counterproductive.  The  activities 
authorized  by  this  NWP  either  require 
notification  to  the  district  engineer  or 
involve  oversight  by  other  Federal 
agencies,  which  will  ensure  that  only 
activities  that  benefit  the  aquatic 
environment  are  authorized  by  this 
NWP.  A  definition  of  the  term  "open 
water"  is  included  in  the  "Definitions" 
section  of  the  NWPs.  Therefore,  it  is  not 
necessary  to  include  a  note  in  this  NWP. 

One  commenter  said  that  this  NWP 
should  authorize  the  restoration  and 
enhancement  of  tidal  wetlands  and 
streams.  Another  commenter  stated  that 
NWP  27  should  authorize  restoration, 
enhancement,  and  creation  activities  in 
drainage  ditches,  because  it  is  difficult 
to  distinguish  between  drainage  ditches 
and  streams  in  the  mid-West.  Several 
commenters  believe  that  significant 
stream  destruction  can  be  authorized  by 
this  NWP  and  suggested  imposing  a 
limit  of  250  Unear  feet  on  stream 
impacts. 

This  NWP  authorizes  the  restoration 
and  enhancement  of  tidal  wetlands,  but 
it  does  not  authorize  the  restoration  of 
tidal  streams,  particularly  the  open 
water  areas  of  tidal  streams.  However, 
the  restoration  and  enhancement  of 
riparian  zones  next  to  tidal  streams  is 


authorized  by  this  NWP.  The  restoration 
of  tidal  streams  is  not  authorized  by 
NWP  27  because  changes  in  tidal 
aquatic  habitats  may  result  in  more  than 
minimal  adverse  effects  on  the  aquatic 
environment.  The  restoration  of  tidal 
streams  can  be  authorized  by  individual 
permits  or  regional  general  permits. 
This  NWP  authorizes  the  restoration 
and  enhancement  of  non-tidal  streams 
that  were  channelized  to  create  drainage 
ditches,  including  the  restoration  and 
enhancement  of  riparian  zones  next  to 
those  streams.  Since  the  activities 
authorized  by  NWP  27  benefit  the 
aquatic  environment  and  most  activities 
require  notification  or  oversight  by  other 
agencies,  we  do  not  agree  that  it  is 
necessary  to  impose  a  linear  limit  on 
stream  impacts. 

One  commenter  said  that  this  NWP 
should  authorize  only  those  activities 
that  are  conducted  or  sponsored  by 
Federal  or  state  agencies.  Two 
commenters  support  the  use  of  this 
NWP  to  authorize  the  restoration  of 
aquatic  habitats  on  public  or  private 
land.  One  commenter  stated  that  the 
recommendation  in  paragraph  (c)  to 
plant  native  species  on  the  project  site 
should  be  modified  to  require  the 
permittee  to  use  local  sources  of  plant 
materials. 

Limiting  this  NWP  to  activities 
conducted  or  sponsored  by  Federal  or 
state  agencies  would  preclude  the  use  of 
an  NWP  for  many  aquatic  habitat 
restoration,  enhancement,  and  creation 
activities  conducted  by  private 
individuals  that  benefit  the  aquatic 
environment.  We  do  not  agree  that 
permittees  should  be  required  to  use 
local  sources  of  plant  materials. 

One  commenter  objected  to  the 
provision  that  allows  the  relocation  of 
aquatic  habitats  on  the  project  site, 
stating  that  this  provision  is  contrary  to 
the  avoidance  and  minimization 
requirements  of  the  NWPs.  Another 
commenter  said  that  the  relocation  of 
aquatic  habitats  should  be  authorized 
only  when  it  is  ecologically  preferable 
than  avoidance  and  minimization.  This 
commenter  also  requested  that  the  NWP 
contain  a  provision  that  requires  the 
relocated  waters  to  be  equal  or  greater 
in  acreage  than  the  waters  of  the  United 
States  filled  as  a  result  of  the  authorized 
activity.  One  commenter  indicated  that 
the  relocation  of  aquatic  habitats  on  the 
project  site  should  not  be  authorized  by 
this  NWP. 

Allowing  the  relocation  of  non-tidal 
waters  on  the  project  site  is  not  contrary 
to  General  Condition  19  because  NWP 
27  requires  authorized  activities  to 
result  in  net  gains  in  aquatic  resource 
functions  and  values.  We  are  retaining 
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the  provision  that  allows  the  relocation 
of  non-tidal  watei  s  on  the  project  site. 
One  commentei  opposed  the  use  of 
rip  rap  for  activiti  as  authorized  by  this 
NWP  and  another  commenter  supported 
the  use  of  rip  rap.  One  commenter  said 
that  the  removal  c  f  accumulated 
sediments  require  s  a  Corps  pennit  only 
when  the  work  is  conducted  in 
navigable  waters  i.e.,  Section  10 
waters).  Another  ;ommenter  asked  if  the 
removal  of  accum  ulated  sediments  is 
,  authorized  only  once  or  if  this  activity 
can  occur  for  the  duration  of  the  project 
to  maintain  the  n  stored  areas.  One 
commenter  statec  that  this  NWP  should 
also  authorize  the  management  of  the 
restored,  created,  or  enhanced  waters. 

Rip  rap  provid(  s  habitat  for  many 
species  of  aquatic  orgemisms  and  its  use 
should  be  author  zed  by  this  NWP. 
provided  the  autl  orized  work  results  in 
net  gains  in  aqua  ic  resource  functions 
and  values.  The  C  lorps  regulatory 
authority  regarding  excavation  activities 
in  waters  of  the  United  States  is 
addressed  in  a  pr  svious  section  of  this 
Federal  Register  notice.  The  removal  of 
accumulated  sed  ments  is  authorized  by 
this  NWP  as  oftei  i  as  necessary  to 
maintain  the  rest  sred  areas,  although 
the  permittee  she  uld  endeavor  to  locate 
the  sediment  sou  rce  and  try  to  stabilize 
that  area  to  reduae  inputs  of  sediment 
in  the  restored  waters.  This  NWP 
authorizes  activines  necessary  to 
maintain  the  restpred,  enhanced,  or 
created  aquatic  hpbitats. 

One  conmient^r  asked  for  a  definition 
of  the  term  "small"  water  control 
structure.  This  commenter 
recommended  defining  a  small  water 
control  structure  as  a  structure  that 
impounds  water  :o  a  maximum  depth  of 
2.5  feet  or  less.  T  dis  commenter  also 
requested  clarifi(  ation  concerning  the 
extent  of  mechai  ized  landclearing 
activities  that  ar<  authorized  by  this 
NWP  to  remove  undesirable  vegetation. 
This  commenter  said  that  mechanized 
landclearing  sho  uld  be  limited  to 
establishing  or  n  laintaining  native 
herbaceous  wetli  md  plant  species  and 
selected  plant  sp  ecies  that  provide  food 
for  wildlife.  Thii  commenter 
reconunended  li  miting  mechanized 
landclearing  to  \egetation  that  has  a 
diameter  at  brea  it  height  of  4  inches  or 
less. 

We  do  not  bel  eve  that  it  is  necessary 
to  specify  the  di  nensions  of  small  water 
control  structur«  s  that  are  authorized  by 
this  NWP.  For  tl  ose  activities  that 
require  notificat  on,  the  district  engineer 
will  determine  \  whether  the  water 
control  structure  is  authorized  by  this 
NWP.  This  NWF'  authorizes  mechanized 
landclearing  to  i  emove  undesirable 
vegetation  and  \  le  recommend  replacing 


the  removed  vegetation  with  native 
plant  species.  We  do  not  agree  that 
mechanized  landclearing  activities 
authorized  by  this  NWP  should  be 
limited  to  vegetated  that  has  a  diameter 
at  breast  height  of  4  inches  or  less, 
because  the  proposed  work  may  require 
the  removal  of  larger  imdesirable  trees. 

One  commenter  supported  the 
provision  that  the  conversion  of  natural 
wetlands  to  another  aquatic  use  is  not 
authorized  by  NWP  2  7 .  Two 
commenters  stated  that  the  construction 
of  water  impoundments  should  not  be 
authorized  by  this  NWP.  One 
commenter  opposed  the  prohibition 
against  the  impoundment  of  streams  or 
the  conversion  of  forested  wetlands  to 
construct  waterfowl  impoundments, 
because  this  commenter  believes  that 
these  activities  benefit  the  aquatic 
enviroiunent.  This  commenter  supports 
the  term  of  NWP  27  that  prohibits  the 
channelization  of  streams. 

We  maintain  oiu  position  that  this 
NWP  should  not  authorize  the 
impoundment  of  streams  or  the 
conversion  of  forested  wetlands  to 
construct  waterfowl  impoundments. 
These  activities  often  result  in  more 
than  minimal  adverse  effects  to  the 
aquatic  environment  by  destroying  or 
degrading  habitat  that  is  utilized  by 
many  other  species  of  wildlife. 
However,  open  water  impoundments 
can  be  created  from  uplands  on  the 
project  site  or  by  converting  a  non-tidal 
emergent  or  scrub-shrub  wetland, 
provided  that  wetland  type  is  recreated 
elsewhere  on  the  project  site  and  there 
are  net  gains  in  aquatic  resource 
functions  and  values  on  the  project  site. 

One  coimnenter  stated  that  all 
reversion  activities  on  agricultural  lands 
should  be  authorized  by  NWP  40  and  all 
reversion  activities  on  reclaimed  surface 
coal  mined  lands  should  be  authorized 
by  NWP  21.  Another  commenter 
requested  clarification  of  the  provision 
that  authorizes  the  reversion  of 
wetlands  restored,  created,  or  enhanced 
on  prior  converted  cropland.  This 
commenter  also  suggested  that  a  five 
year  time  limit  for  reversions  should 
apply  to  agreements  with  the  U.S.  FWS 
or  NRCS  that  do  not  have  time  limits. 
One  coimnenter  stated  that  the 
paragraph  of  NWP  27  that  address 
reversion  activities  implies  that  the 
Corps  is  asserting  jurisdiction  over 
wetlands  that  were  created  on  prior 
converted  cropland,  even  though  a 
Corps  permit  was  not  required  to  restore 
wetlands  on  that  cropland.  This 
commenter  said  that  the  Corps  cannot 
consider  all  created  wetlands  to  be 
jurisdictional  wetlands. 

It  is  more  appropriate  to  authorize 
reversion  activities  by  NWP  27,  since 


this  NWP  was  likely  to  be  used  to 
authorize  the  initial  wetland  restoration, 
enhancement,  or  creation  activity.  This 
NWP  authorizes  the  reversion  of 
wetlands  that  were  restored,  enhanced, 
or  created  on  prior  converted  cropland 
that  has  not  been  abandoned,  because 
prior  converted  croplands  are  not  waters 
of  the  United  States  and  a  Section  404 
permit  is  not  required  for  discharges  of 
dredged  or  fill  material  into  prior 
converted  cropland.  We  do  not  agree 
that  it  is  necessary  to  impose  a  five  year 
limit  for  reversions  on  U.S.  FWS  or 
NRCS  agreements  that  do  not  have  time 
limits.  A  Section  404  permit  is  not 
required  to  revert  wetlands  that  are  not 
considered  waters  of  the  United  States. 

One  commenter  supported  the  note  in 
the  proposed  modification  of  NWP  27. 
which  states  that  compensatory 
mitigation  is  not  required  for  activities 
authorized  by  this  NWP.  provided  there 
are  net  increases  in  aquatic  resoiu-ce 
functions  and  values  in  the  project  area. 
Two  commenters  said  that  this  NWP 
should  be  used  to  authorize  all 
compensatory  mitigation  projects.  One 
commenter  supports  the  use  of  NWP  27 
to  authorize  the  estabUshment  of 
mitigation  banks.  Many  commenters 
objected  to  the  use  of  NWP  27  to 
authorize  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
to  construct  mitigation  banks.  Several 
conunenters  oppose  this  provision, 
stating  that  mitigation  banks  should  be 
subject  to  public  conunent  because  they 
affect  local  development  patterns  and 
land  prices.  The  Corps  received 
comments  that  it  appeared  that  NWP  27 
could  be  used  to  authorized  mitigation 
banks  that  may  not  have  been  approved 
by  an  Interagency  Mitigation  Banking 
Review  Team.  That  was  not  our  intent. 
NWP  27  can  only  be  used  to  authorize 
impacts  at  a  mitigation  bank  that  has 
been  approved  under  the  National 
Interagency  Federal  Mitigation  Banking 
Guidance. 

We  maintain  our  position  that  NWP 
27  may  be  used  to  authorize 
compensatory  mitigation  projects, 
including  mitigation  banks,  that  involve 
activities  in  waters  of  the  United  States, 
provided  the  work  results  in  a  net 
increase  in  aquatic  resource  functions 
and  values  in  the  project  area.  The  use 
of  NWP  27  to  authorize  mitigation  banks 
does  not  override  the  Federal  guidance 
for  the  establishment,  use,  and 
operation  of  mitigation  banks  that  was 
issued  in  1995.  We  do  not  agree  that  it 
is  necessary  to  require  individual 
permits  for  all  mitigation  banks,  because 
they  benefit  the  aquatic  enviroiunent. 

In  response  to  a  PCN.  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
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the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NWP  is  subject  to 
General  Condition  25,  which  requires 
notification  for  activities  in  designated 
critical  resource  waters.  NWP  27  is 
reissued  writh  the  modifications 
discussed  above. 

39.  Residential,  Commercial,  and 
Institutional  Developments:  In  the  July 
21, 1999,  Federal  Register  notice,  we 
proposed  to  issue  an  NWP  to  authorize 
discharges  of  dredged  or  fill  material 
into  non-tidal  waters  of  the  United 
States,  excluding  non-tidal  wetlands 
adjacent  to  tidal  waters,  for  the 
construction  of  building  pads,  building 
foundations,  and  attendant  features  for 
residential,  commercial,  and 
institutional  developments. 

Many  commenters  opposed  the 
issuance  of  the  proposed  NWP.  Two 
commenters  said  that  this  NWP  should 
authorize  discharges  of  dredged  or  fill 
material  into  non-tidal  wetlands  that  are 
adjacent  to  tidal  waters. 

We  believe  that  the  scope  of  waters 
for  this  NWP  is  appropriate  to  ensure 
that  NWP  39  authorizes  only  those 
residential,  commercial,  and 
institutional  development  activities  that 
have  minimal  adverse  effects  on  the 
aquatic  environment. 

One  commenter  said  that  this  NWP 
should  authorize  only  single  and 
complete  projects  that  consist  of 
buildings  and  attached  or  integral 
attendant  features.  This  commenter 
indicated  that  this  NWP  should  not 
authorize  the  expansion  of  existing 
developments.  Several  commenters 
stated  that  golf  courses  should  not  be 
authorized  by  this  NWP  because  they 
are  not  necessary  for  residential 
developments.  Another  commenter  said 
that  this  NWP  should  authorize 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  for  the 
construction  of  ski  areas,  since  they  are 
not  more  environmentally  harmful  than 
golf  courses. 

We  maintain  our  position  that  this 
NWP  should  authorize  building  pads 
and  attendant  features  for  residential, 
commercial,  and  institutional 
development  activities.  Attendant 
features  should  not  be  limited  to 
structures  or  fills  that  are  attached  to 
buildings.  This  NWP  can  be  used  to 
authorize  the  expansion  of  existing 
developments,  provided  the  adverse 
effects  on  the  aquatic  environment  are 
minimal,  individually  and 


cumulatively.  Many  residential 
subdivisions  are  constructed  with  golf 
courses  as  important  attendant  features. 
These  types  of  residential  communities 
are  marketed  as  golf  course 
communities.  We  do  not  agree  that  ski 
areas  are  attendant  features  of 
residential  communities  in  the  same 
manner  as  golf  courses.  Ski  resorts  are 
usually  constructed  first,  with 
residences  constructed  at  a  later  time. 

A  large  number  of  commenters 
supported  the  indexed  acreage  Umit  for 
NWP  39  that  was  proposed  in  the  July 
21, 1999,  Federal  Register  notice.  Many 
conmienters  opposed  the  proposed 
indexed  acreage  limit.  Two  commenters 
objected  to  the  indexed  acreage  limit, 
stating  that  minimal  impact 
determinations  are  based  on  the  size 
and  quality  of  the  aquatic  resources,  not 
the  size  of  the  parcel  owned  by  the 
applicant.  A  commenter  remarked  that 
the  indexed  acreage  limit  will  encourage 
developers  to  build  larger  projects  to 
qualify  for  higher  acreage  limits.  Three 
commenters  said  that  an  indexed 
acreage  limit  based  on  project  size  will 
not  ensure  minimal  adverse  effects  on 
the  aquatic  environment.  Numerous 
commenters  stated  that  the  maximum  3 
acre  limit  is  too  high.  Several 
commenters  said  that  the  maximum 
indexed  acreage  limit  should  be  1  acre. 
Another  commenter  suggested  a 
maximum  indexed  acreage  limit  of  10 
acres.  Several  commenters 
recommended  that  the  Corps  impose  a 
simple  5  acre  limit  for  this  NWP.  A 
number  of  commenters  suggested  a 
simple  10  acre  limit  for  discharges  of 
dredged  or  fill  material  into  ephemeral 
streams. 

To  ensure  that  this  NWP  authorizes 
only  activities  with  minimal  adverse 
effects  on  the  aquatic  envirormient,  we 
have  decided  to  impose  a  simple  V2  acre 
limit  on  NWP  39.  We  have  not  adopted 
the  indexed  acreage  limit,  which  will 
make  NWP  39  easier  to  implement  for 
both  the  Corps  and  the  regulated  public. 

Various  commenters  suggested  100, 
200,  250,  and  500  linear  foot  limitations 
for  stream  impacts.  One  conunenter  said 
that  NWP  39  should  have  a  limit  for 
perennial  and  intermittent  stream  bed 
impacts. 

We  have  added  a  300  linear  foot  limit 
for  stream  bed  impacts  (i.e.,  filling  and 
excavating  perennial  and  intermittent 
stream  bed)  to  this  NWP  at  paragraph 
(b).  Division  engineers  can  regionally 
condition  this  NWP  to  decrease  the  300 
linear  foot  limit  for  filling  and 
excavating  stream  bed. 

Several  commenters  suggested  a  PCN 
threshold  of  V3  acre.  Another 
commenter  said  that  PCNs  should  be 
required  for  all  NWP  39  activities.  One 


commenter  stated  that  notification 
should  be  required  for  discharges 
resulting  in  the  loss  of  greater  than  500 
linear  feet  of  stream  bed.  One 
commenter  said  that  a  PCN  should  be 
required  for  discharges  of  dredged  or  fill 
material  that  result  in  the  permanent 
loss  of  open  waters,  not  all  discharges 
into  open  waters.  A  commenter 
requested  clarification  of  the  PCN 
thresholds  of  NWP  39.  One  commenter 
said  that  notification  should  not  be 
required  for  discharges  into  intermittent 
streams.  One  commenter  recommended 
removing  the  phrase  "including 
wetlands"  at  the  end  of  paragraph  (c)  of 
the  proposed  NWP. 

To  ensure  that  district  engineers  will 
have  the  opportunity  to  review  all 
activities  that  could  result  in  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  we  have  reduced  the  PCN 
threshold  to  Vio  acre.  We  are  retaining 
the  requirement  for  notification  for  all 
discharges  into  open  waters.  The  latter 
notification  requirement  applies  to  both 
temporary  and  permanent  losses  of  open 
waters.  Notification  is  not  required  for 
all  activities  authorized  by  NWP  39. 
Discharges  of  dredged  or  fill  material 
that  result  in  the  loss  of  Vio  acre  or  less 
of  non-tidal  wetlands  do  not  require  the 
submission  of  a  PCN  to  the  district 
engineer,  although  a  post-construction 
notification  is  required  (see  paragraph 
(i)).  We  have  removed  the  phrase 
"including  wetlands"  at  the  end  of 
paragraph  (d)  (paragraph  (c)  of  the 
proposed  NWP). 

One  commenter  said  that  paragraph 
(d)  of  the  proposed  NWP  39  (now 
designated  as  paragraph  (e))  should  not 
imply  that  this  NWP  can  be  used  more 
than  once  for  the  same  activity. 

Paragraph  (e)  requires  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  for  the  residential, 
commercial,  or  institutional 
development  activity  to  be  for  a  single 
and  complete  project.  NWP  39  can  be 
used  more  than  once  for  a  single  and 
complete  project,  provided  the 
combined  losses  of  waters  of  the  United 
States  from  all  of  the  phases  of  that 
single  and  complete  project  do  not 
exceed  the  V2  acre  or  the  300  linear  foot 
limits  for  NWP  39. 

One  commenter  expressed  support  for 
the  statement  of  avoidance  and 
minimization  that  is  required  by 
paragraph  (e)  of  the  proposed  NWP  39 
(now  designated  as  paragraph  (f)).  Two 
commenters  stated  that  the  requirement 
for  a  written  avoidance  and 
minimization  statement  is  similar  to  an 
alternatives  analysis  and  would  be  cost- 
prohibitive  for  many  mid-sized 
activities.  Another  commenter  opposed 
this  requirement  because  the  NWP 
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regulations  alread  r  require  avoidance 
and  minimization 

We  are  reteiining  the  requirement  for 
the  submission  of  a  written  statement 
explaining  how  a\  oidance  and 
minimization  of  1(  sses  of  waters  of  the 
United  States  was  achieved  on  the 
project  site.  This  s  tatement  should 
consist  of  a  brief  e  xplanation  that 
discusses  how  the  activity  was  planned 
to  avoid  and  mini  nize  losses  of  waters 
of  the  United  Statos  on-site  to  the 
maximum  extent  |  )racticable.  An 
exhaustive  analys  s  is  not  required.  The 
required  statemen  t  will  document 
compliance  with  (general  Condition  19 
and  will  help  expedite  reviews  of  PCNs 
by  district  enginei  rs. 

One  commentei  supported  the 
mitigation  requirements  for  NWP  39. 
Two  conunenters  stated  that 
compensatory  mil  igation  should  be 
required  for  all  ac  ivities  authorized  by 
this  NWP.  Anothe  r  commenter  said  that 
compensatory  mil  igation  should  be 
required  for  activ;  des  that  require 
notification.  Two  conunenters  stated 
that  the  provision  of  paragraph  (e)  of  the 
proposed  NWP  3<  (now  designated  as 
paragraph  (f))  thai  provides  the 
prospective  perm  ttee  with  the 
opportunity  to  submit  justification 
explaining  why  compensatory 
mitigation  is  unn(  scessary  should  be 
deleted  because  ii  is  inconsistent  with 
the  compensatory  mitigation 
requirements  of  tie  other  NWPs.  One 
commenter  recon  mended  including  a 
reference  to  the  n  iUgation  provisions  in 
General  Conditions  13  and  19  in 
paragraph  (e)  of  t  le  proposed  NWP  39. 
Another  commen  ;er  said  that  all 
prospective  perm  ittees  should  be 
required  to  subm  t  detailed  mitigation 
plans  with  the  PC  N. 

As  discussed  e  sewhere  in  this 
Federal  Register  lotice,  compensatory 
mitigation  will  n(  trmally  be  required  for 
those  activities  tl  at  require  notification 
to  the  district  enj  ineer,  to  ensure  that 
the  authorized  w  )rk  results  in  minimal 
adverse  effects  oi ,  the  aquatic 
environment.  If  t  le  proposed  work  will 
result  in  minima!  adverse  effects  on  the 
aquatic  environn  ent  without 
compensatory  mi  ligation,  then  the 
district  engineer  ;an  issue  an  NWP 
verification  without  special  conditions 
that  require  com]  tensatory  mitigation. 
Allowing  the  pro  spective  permittee  to 
submit  a  stateme  it  with  the  PCN  to 
assert  that  comp(  nsatory  mitigation  is 
unnecessary  to  e;  isure  minimal  adverse 
effects  is  not  con  rary  to  the 
compensatory  m  ligation  requirements 
of  the  NWPs.  Dis  trict  engineers  can 
determine  that  c(  impensatory  mitigation 
is  necessary  to  ei  isure  that  the  adverse 
effects  on  the  aqi  latic  environment  are 


minimal,  even  though  the  prospective 
permittee  may  believe  that 
compensatory  mitigation  should  not  be 
required.  We  have  added  text  to 
paragraph  (f)  that  refers  to  General 
Condition  19,  which  contains  the 
mitigation  requirements  for  the  NWPs. 
As  discussed  in  the  section  addressing 
the  NWP  general  conditions,  we  have 
moved  the  compensatory  mitigation 
information  from  paragraph  (g)  of 
General  Condition  13  to  General 
Condition  19.  We  maintain  oiu-  position 
that  the  prospective  permittee  can 
submit  either  conceptual  or  detailed 
compensatory  mitigation  plans  with  the 
PCN.  Detailed  compensatory  mitigation 
plans  can  be  required  as  special 
conditions  of  the  NWP  authorization. 

One  commenter  requested 
"clarification  of  the  phrase  "minimal 
degradation  of  water  quality,"  which 
appears  in  paragraph  (g)  of  the  proposed 
NWP  39,  because  it  could  be  subject  to 
broad  interpretation. 

The  requirements  of  paragraph  (g) 
(now  designated  as  paragraph  (h))  are 
intended  to  reinforce  the  fact  that  the 
NWPs  can  authorize  only  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment,  by  focusing  on  two 
important  aspects  of  the  aquatic 
environment  that  can  be  altered  by  NWP 
activities,  namely  water  quality  and 
stream  flows. 

Two  conunenters  object  to  the 
requirements  of  paragraph  (h)  of  the 
proposed  NWP  39  (now  designated  as 
paragraph  (i))  because  it  infers  that 
mitigation  is  required  for  activities  that 
do  not  require  notification.  Another 
commenter  identified  an  inconsistency 
in  this  paragraph,  because  it  contains  a 
reference  to  stream  impacts  and  this 
commenter  noted  that  NWP  39  requires 
notification  for  all  discharges  of  dredged 
or  fill  material  into  streams. 

Compensatory  mitigation  is  not 
required  for  those  NWP  activities  that 
do  not  require  notification  to  the  district 
engineer.  However,  compensatory 
mitigation  to  offset  losses  of  waters  of 
the  United  States  may  be  required  by 
state  or  local  permits,  which  should  be 
reported  to  the  Corps  through  the  post- 
construction  notification  required  by 
paragraph  (i).  We  have  removed  the 
references  to  stream  bed  impacts  from 
paragraph  (i),  since  the  NWP  requires 
notification  for  all  discharges  into  open 
waters. 

One  commenter  opposed  the 
provisions  of  paragraph  (i)  of  the 
proposed  NWP  39  (now  designated  as 
paragraph  (j)),  which  requires  the 
permittee  to  establish  and  maintain,  to 
the  maximum  extent  practicable, 
vegetated  buffers  next  to  open  or 
streams  within  the  project  area.  Another 


commenter  said  that  Federal  and  state 
lands  should  be  required  to  have  a 
management  plan  instead  of  deed 
restrictions  for  vegetated  buffers. 
The  requirements  for  vegetated 
buffers  next  to  open  waters  are 
discussed  in  detail  in  a  previous  section 
of  this  Federal  Register  notice.  There  is 
flexibility  in  the  requirements  of 
paragraph  (j).  If  there  are  open  waters  or 
streams  within  the  project  aiea  and  it  is 
impractical  for  the  project  proponent  to 
establish  and  maintain  vegetated  buffers 
next  to  those  waters,  then  those 
vegetated  buffers  are  not  required. 
However,  other  types  of  compensatory 
mitigation  may  be  required  to  ensiire 
that  the  work  results  in  minimal  adverse 
effects  on  the  aquatic  environment. 
District  engineers  will  determine,  on  a 
case-by-case  basis,  when  it  is  practicable 
to  establish  and  maintain  vegetated 
buffers  and  the  appropriate  width  of 
those  vegetated  buffers. 

Several  commenters  opposed 
paragraph  (j)  of  the  proposed  NWP  39 
(now  designated  as  paragraph  (k)), 
which  prohibits  stream  channelization 
or  stream  relocation  downstream  of  the 
point  on  the  stream  where  the  average 
annual  flow  is  1  cubic  foot  per  second 
(cfs).  One  commenter  supported  this 
provision.  Some  of  these  commenters 
indicated  that  this  provision  will  be 
difficult  to  implement  in  areas  with 
many  ephemeral  streams.  Other 
commenters  stated  that  this  requirement 
is  difficult  to  implement  because  it  will 
be  expensive  and  time  consuming  to 
determine  where  the  1  cfs  point  occurs. 
One  commenter  suggested  that  stream 
channelization  or  relocation  activities 
should  be  limited  to  ephemeral  streams 
instead  of  prohibiting  these  activities 
downstream  of  the  1  cfs  point.  Another 
commenter  recommended  replacing  the 
1  cfs  criterion  with  either  a  prohibition 
against  channelizing  perennial  streams 
or  utilizing  drainage  area  instead  of 
average  annual  flow.  This  commenter 
suggested  applying  the  prohibition  to 
streams  with  a  drainage  area  greater 
than  250  acres. 

We  discussed  the  identification  of  the 
1  cfs  point  on  streams  in  a  previous 
section  of  this  Federal  Register  notice. 
Drainage  area,  based  on  regional  criteria, 
can  be  used  to  approximate  the  location 
of  the  1  cfs  point  on  a  stream.  We 
believe  that  the  prohibition  in  paragraph 
(k)  is  necessary  to  ensure  that  NWP  39 
authorizes  only  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment.  This  provision  is 
consistent  with  the  increased  emphasis 
we  are  placing  on  the  protection  of  open 
and  flowing  waters. 

Several  commenters  objected  to 
allowing  project  proponents  to  construct 
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their  activities  in  phases.  Numerous 
commenters  said  that  NWP  39  should 
not  be  used  with  NWP  14  because  it  will 
authorize  activities  that  exceed  the 
acreage  limit  of  NWP  39. 

District  engineers  will  review  PCNs 
for  phased  construction  projects  to 
determine  if  those  activities  comply 
with  the  terms  and  conditions  of  the 
NWPs.  District  engineers  will  also 
review  the  PCNs  for  these  activities  to 
ensure  that  they  result  in  minimal 
adverse  effects  on  the  aquatic 
environment.  General  Condition  15 
states  that  when  more  than  one  NWP  is 
used  to  authorize  a  single  and  complete 
project,  that  single  and  complete  project 
is  subject  to  the  highest  specified 
acreage  limit  of  those  NWPs.  Therefore, 
when  NWP  14  is  combined  with  NWP 
39  to  authorize  a  single  and  complete 
project,  the  total  project  acreage  limit 
will  be  V2  acre. 

One  commenter  asked  how  a  project 
proponent  would  know  if  NWP  40,  as  it 
was  issued  in  1996,  was  used  to 
construct  a  farm  building  that  was  more 
than  500  feet  from  a  waterbody,  if  that 
land  was  sold  to  build  a  residential, 
commercial,  or  institutional 
development  on  the  land.  One 
commenter  objected  to  the  restrictions 
relating  the  use  of  NWP  39  and  NWP  40 
on  the  same  parcel,  but  another 
commenter  supported  these  restrictions. 

The  limitations  for  the  use  of  NWPs 
39  and  40  on  the  same  parcel  apply  only 
to  thoseactivities  authorized  by  the 
NWPs  issued  today,  because  the 
previous  version  of  NWP  40  authorized 
discharges  of  dredged  or  fill  material 
into  farmed  wetlands  for  the 
construction  of  farm  buildings.  We  are 
retaining  the  provisions  limiting  the  use 
of  NWPs  39  and  40  on  the  same  parcel. 

Several  commenters  objected  to  the 
subdivision  provision  in  NWP  39, 
stating  that  it  will  allow  the 
authorization  of  activities  with  more 
than  minimal  adverse  effects  on  the 
aquatic  enviromnent.  One  commenter 
requested  clarification  whether  the 
subdivision  provision  applies  to  all  of 
the  terms  of  NWP  39  or  whether  it  only 
addresses  the  acreage  limits  for  each 
parcel  within  the  subdivision.  This 
commenter  also  indicated  that  if  the 
district  engineer  grants  an  exemption 
pursuant  to  the  subdivision  provision, 
then  the  landowner  can  use  NWP  26  to 
authorize  the  development  activity. 
Another  commenter  said  that  only  NWP 
29  should  be  used  to  authorize  activities 
on  individual  lots  within  an  exempted 
subdivision. 

The  notification  requirements  of  the 
subdivision  provision  will  ensure  that 
NWP  39  will  authorize  only  activities 
with  minimal  adverse  effects  on  the 


aquatic  environment.  District  engineers 
can  assert  discretionary  authority  if  the 
proposed  work  will  result  in  more  than 
minimal  adverse  effects  on  the  aquatic 
envirormient.  The  subdivision  provision 
addresses  only  the  acreage  limits  for  the 
subdivision,  or  the  individual  parcels 
within  that  subdivision  if  an  exemption 
has  been  granted  by  the  district 
engineer.  The  subdivision  provision 
does  not  keep  NWP  26  in  effect  for  those 
activities  that  have  been  granted  an 
exemption  by  the  district  engineer.  If  an 
exemption  has  been  granted,  the 
activities  on  individual  parcels  must 
comply  with  the  terms  and  conditions 
of  NWP  39.  We  do  not  agree  that 
activities  on  individued  lots  should  be 
eligible  only  for  NWP  29  if  an 
exemption  has  been  granted,  because 
other  types  of  buildings  may  be 
constructed  on  these  lots,  with  minimal 
adverse  effects  on  the  aquatic 
environment. 

In  response  to  a  PCN,  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP. 
provides  for  the  use  of  discretionary 
authority  when  veduable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NWP  is  subject  to 
General  Condition  25,  which  restricts  its 
use  in  designated  critical  resource 
waters.  For  NWP  39  activities  resulting 
in  discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  within 
100-year  floodplains.  General  Condition 
26  requires  the  permittee  to  notify  the 
district  engineer  and  demonstrate  that 
the  proposed  work  complies  with  FEMA 
or  FEMA-approved  local  floodplain 
construction  requirements. 
Furthermore,  General  Condition  26 
prohibits  any  above-grade  fill  under 
NWP  39  within  regulatory  floodways 
above  the  headwaters.  NWP  39  is  issued 
with  the  modifications  discussed  above. 
40.  Agricultural  Activities:  In  the  July 
21, 1999,  Federal  Register  notice,  we 
proposed  to  modify  NWP  40  to 
authorize  discharges  of  dredged  or  fill 
material  into  non-tidal  waters  of  the 
United  States,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters,  to 
improve  agricultural  production. 
A  large  number  of  commenters 
expressed  opposition  to  the  proposed 
modification  of  this  NWP,  Many 
commenters  said  that  the  use  of  this 
NWP  will  result  in  substantial  losses  of 
wetlands  and  some  commenters  stated 
that  the  activities  authorized  by  this 
NWP  will  result  in  more  than  minimal 
adverse  effects  on  the  aquatic 


environment.  Numerous  commenters 
said  that  the  proposed  modification  of 
NWP  40  violates  the  Clean  Water  Act 
because  it  authorizes  discharges  of 
dredged  or  fill  material  that  result  in  the 
loss  of  agricultural  wetlands.  Some 
commenters  stated  that  the  proposed 
modification  is  unnecessary  because  on- 
going farming  activities  are  exempt  from 
Section  404  permit  requirements.  One 
commenter  said  that  the  proposed 
modification  is  contrary  to  other  Federal 
programs,  such  as  the  Wetlands  Reserve 
Program  and  the  Conservation  Reserve 
Program.  One  commenter  indicated  that 
the  text  of  this  NWP  should  reference 
the  wetland  conservation  provisions  of 
the  "Food  Security  Act  of  1985.  as 
amended." 

NRCS  will  review  those  activities 
authorized  by  paragraph  (a)  and  district 
engineers  will  review  most  activities 
authorized  by  paragraphs  (b),  (c),  and 
(d)  to  ensiu"e  that  the  activities 
authorized  by  this  NWP  do  not  result  in 
more  than  minimal  adverse  effects  on 
the  aquatic  environment.  The  use  of  this 
NWP  will  not  result  in  substantial  losses 
of  wetlands.  Compensatory  mitigation 
will  be  required  for  most  activities 
authorized  by  this  NWP  to  offset  losses 
of  waters  of  die  United  States  and 
ensure  that  the  authorized  work  results 
in  minimal  adverse  effects  on  the 
aquatic  environment. 

The  modification  of  NWP  40  does  not 
violate  the  Clean  Water  Act,  because  the 
Clean  Water  Act  does  not  prohibit 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  to 
increase  agricultural  production.  The 
Clean  Water  Act  merely  requires  a 
permit  for  such  activities.  The 
conversion  of  wetlands  to  increase 
agricultiu^al  production  is  not  exempt 
from  Section  404  permit  requirements. 
The  proposed  modification  of  NWP  40 
is  not  contrary  to  the  Wedands  Reserve 
Program  or  the  Conservation  Reserve 
Program.  We  have  modified  the  text  of 
die  NWP  to  refer  to  the  "Food  Security 
Act  of  1985,  as  amended." 

One  commenter  said  that  the 
proposed  modification  of  NWP  40 
should  authorize  activities  in  non-tidal 
wedands  adjacent  to  tidal  waters  to 
increase  the  utility  of  this  NWP  in 
coastal  areas.  Several  commenters  stated 
that  this  NWP  should  be  restricted  to 
ft^uendy  cropped  wetlands.  Many 
commenters  stated  that  this  NWP 
should  not  authorize  activities  in 
playas,  prairie  potholes,  and  vernal 
pools.  Three  commenters  indicated  that 
this  NWP  should  not  authorize  activities 
within  100  feet  of  playas,  prairie 
potholes,  and  vernal  pools.  Another 
commenter  said  that  this  NWP  will 
authorize  the  destruction  of  streams. 
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We  do  not  agn  (e  that  this  NWP  should 
authorize  discha  rges  of  dredged  or  fill 
material  into  noi  i-tidal  wetlands 
adjacent  to  tidal  waters.  In  addition,  this 
NWP  should  not  be  restricted  to 
frequently  cropp  sd  wetlands.  Division 
engineers  can  re|  ;ionally  condition 
paragraph  (b)  or  c)  of  this  NWP  to 
prohibit  or  limit  its  use  in  playas, 
prairie  potholes,  and  vernal  pools.  This 
NWP  does  not  av  ithorize  the  destruction 
of  streams.  The  c  nly  stream  impacts 
authorized  by  th  s  NWP  are  discharges 
of  dredged  or  fill  material  into  waters  of 
the  United  State;  to  relocate  drainage 
ditches  construe  ed  in  non-tidal 
streams. 

One  comment*  r  stated  that  a  separate 
NWP  should  be  (  eveloped  for  the 
installation  of  dr  linage  ditches  or 
drainage  tile.  Another  commenter  asked 
if  this  NWP  authi  )rizes  silvicultural  or 
ranching  activitic  s. 

This  NWP  can  ae  used  to  authorize 
discharges  of  dredged  or  fill  material 
into  non-tidal  wdtlands  to  construct 
drainage  ditches  sr  install  drainage  tile, 
provided  the  woi  k  meets  the  terms  and 
conditions  of  this  NWP  and  does  not 
result  in  the  loss  of  greater  than  Vz  acre 
of  non-tidal  wate  rs  of  the  United  States. 
This  NWP  authoi  izes  silvicultiu"al  and 
ranching  activitit  s.  because  they  are 
considered  agricultural  activities. 

One  commente  r  opposed  the 
proposed  indexe(  1  acreage  limit  for  this 
NWP  and  several  commenters 
supported  the  uso  of  an  indexed  acreage 
limit.  One  comm  snter  said  that  the 
activities  authori:  :ed  by  paragraphs  (c) 
and  (d)  should  be  included  in  the 
indexed  acreage  1  imit  for  this  NWP. 
Two  commenters  supported  the 
maximum  2  acre  imit.  Many 
commenters  said  that  this  NWP  should 
have  a  '/»  acre  lin  it.  Other  commenters 
suggested  Vio,  Vs,  and  1  acre  limits.  One 
commenter  supp<  irted  the  1  acre  limit 
for  discharges  of  hedged  or  fill  material 
into  playas,  prair  e  potholes,  and  vernal 
pools.  Other  com  neuters  said  that  the 
acreage  limit  for  <  ischarges  into  these 
types  of  waters  si  ould  be  lower,  and 
one  commenter  n  commended  a  Vj  acre 
limit.  Several  con  imenters  stated  that 
this  NWP  should  have  a  linear  foot  limit 
for  stream  impact  5.  Some  commenters 
suggested  a  250  linear  foot  limit  and 
another  comment  ^r  recommended  a  500 
linear  foot  limit. 

Based  upon  oui  review  of  the 
comments  receiv(  d  in  response  to  the 
July  21,  1999.  Fee  eral  Register  notice, 
we  have  establish  3d  a  V^  acre  limit  for 
discharges  of  dre(  ged  or  fill  material 
into  non-tidal  we  lands  (including 
playas,  prairie  po  holes,  and  vernal 
pools)  to  increase  agricultural 
production.  This  icreage  limit  will 


ensure  that  the  activities  authorized  by 
this  NWP  result  in  minimal  adverse 
effects  on  the  aquatic  environment.  We 
have  withdrawn  the  indexed  acreage 
limit  for  discharges  of  dredged  or  fill 
material  into  playas,  prairie  potholes, 
and  vernal  pools  to  increase  agricultural 
production.  We  have  added  a  300  linear 
foot  limit  for  the  relocation  of  existing 
drainage  ditches  constructed  in  non- 
tidal  streams. 

One  commenter  supported  the  use  of 
farm  tracts  to  identify  single  and 
complete  projects  under  NWP  40.  This 
commenter  also  said  that  using  farm 
tracts  to  define  single  and  complete 
projects  for  this  NWP  is  problematic, 
especially  when  a  farmer  leases  land  to 
other  farms.  This  commenter  stated  that 
landowners  would  need  to  request  tract 
numbers  and  boundary  determinations 
for  certain  areas,  such  as  range  land, 
where  tract  numbers  or  boundary 
determinations  have  not  yet  been 
designated.  Several  commenters 
indicated  that  the  acreage  limit  for  this 
NWP  should  be  based  on  farms,  not 
farm  tracts.  Some  of  these  commenters 
said  that  basing  the  acreage  limit  on 
farm  tracts  will  allow  more  than  one  use 
of  this  NWP  for  a  single  agricultural 
operation.  One  commenter  remarked 
that  the  use  farm  tracts  in  this  NWP 
does  not  satisfy  the  definition  of 
independent  utility  because  the  majority 
of  farm  tracts  are  not  economically  self- 
supporting. 

We  maintain  our  position  that  single 
and  complete  projects  for  this  NWP 
should  be  based  on  farm  tracts,  not 
farms.  Utilizing  farm  tracts  will  make 
this  NWP  easier  to  implement  for  the 
regulated  public,  NRCS  personnel,  and 
Corps  personnel.  In  addition,  the  use  of 
farm  tracts  will  avoid  the  difficulties 
associated  with  the  leasing  of  farm 
tracts.  Data  from  the  Farm  Service 
Agency  shows  that  there  is  an  average 
of  1.5  farm  tracts  per  farm  nationwide. 
Therefore,  the  use  of  farm  tracts  to 
determine  single  and  complete  projects 
will  not  result  in  substantial  losses  of 
wetlands.  Since  NRCS  supports  the  use 
of  farm  tracts  for  this  NWP  and  the 
national  average  is  1.5  farm  tracts  per 
farm,  we  cannot  agree  with  the 
comment  that  the  majority  of  farm  tracts 
are  not  economically  self-supporting. 

Many  commenters  objected  to  the 
terms  of  paragraph  (a)  of  the  proposed 
modification  of  NWP  40,  stating  that  the 
Corps,  not  NRCS,  should  review  these 
activities  and  determine  if  they  can  be 
authorized  by  NWP  40.  One  commenter 
opposed  paragraph  (a),  stating  that  it 
does  not  provide  the  district  engineer 
with  the  opportunity  to  exercise 
discretionary  authority.  Two 
commenters  said  that  the  Clean  Water 


Act  does  not  allow  the  Corps  to  delegate 
portions  of  the  Section  404  permit 
program  to  NRCS.  One  of  these 
commenters  also  stated  that  there 
should  be  a  Memorandxmi  of  Agreement 
between  the  Corps  and  NRCS  to  track 
the  use  of  this  NWP.  Two  commenters 
said  that  NRCS  does  not  have  the 
authority  under  the  Clean  Water  Act  to 
evaluate  the  indirect  or  ciunulative 
impacts  of  activities  authorized  by  this 
NWP.  One  commenter  remarked  that  the 
provisions  of  paragraph  (a)  will  increase 
the  workload  of  District 
Conservationists  at  local  NRCS  offices. 
Many  commenters  objected  to  paragraph 
(a)  because  division  engineers  cannot 
impose  regional  conditions  on  this 
provision  of  NWP  40. 

These  terms  and  conditions  of  NWP 
40,  in  conjunction  with  the 
requirements  of  NRCS,  will  ensure  that 
the  activities  authorized  by  paragraph 
(a)  will  result  in  minimal  adverse  effects 
on  the  aquatic  environment,  without 
oversight  by  the  Corps.  The  provisions 
of  paragraph  (a)  do  not  delegate  the 
Section  404  program  to  NRCS.  The 
reporting  requirements  of  subparagraph 
(a)(5)  will  allow  district  engineers  to 
monitor  the  use  of  this  NWP  and  assess 
cumulative  adverse  effects.  The 
comments  we  received  from  NRCS  do 
not  indicate  that  the  workload  increase 
imposed  on  District  Conservationists 
will  be  immanageable.  To  assist  in  the 
effective  implementation  of  paragraph 
(a),  division  engineers  cannot  impose 
regional  conditions  on  this  term  of  NWP 
40. 

One  commenter  supported  the 
requirement  for  USDA  program 
participants  to  be  in  compliance  with 
the  minimal  effects  criteria  of  NRCS. 
One  commenter  said  that  subparagraph 
(a)(1)  of  NWP  40  should  include  the 
terms  "categorical  minimal  effects 
exemption,  minimal  effect  exemptions, 
and  mitigation  exemptions,"  which  are 
more  accurate  than  the  proposed 
language.  This  commenter 
recommended  that  the  phrase  "if 
required"  should  be  included  in 
subparagraph  (a)(5)  of  the  proposed 
modification  of  NWP  40  because  not  all 
activities  will  require  compensatory 
mitigation.  One  conunenter  said  that 
mitigation  requirements  should  be 
coordinated  between  NRCS  and  the 
Corps  to  ensure  that  the  mitigation 
requirements  of  the  Food  Security'  Act 
and  the  Clean  Water  Act  are  satisfied. 

We  have  modified  the  text  of 
subparagraph  (a)(1)  to  make  it  consistent 
with  the  terminology  utilized  in  NRCS 
regulations.  We  also  concur  with  the 
third  comment  in  the  previous 
paragraph,  and  have  revised 
subparagraph  (a)(4)  accordingly.  For 
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activities  authorized  by  paragraph  (a), 
the  Corps  will  accept  the  compensatory 
mitigation  requirements  of  NRCS. 

One  commenter  suggested  that  NRCS 
should  determine  if  proposed  activities 
authorized  by  paragraph  (a)  will  result 
in  imaccep table  impact  to  100-year 
floodplains  because  NRCS  must 
consider  impacts  to  flood  storage  emd 
flood  flowage  when  determining 
whether  an  activity  qualifies  for  a  USDA 
exemption.  This  commenter  also  said 
that  if  proposed  General  Condition  27  is 
not  modified  to  allow  NRCS  to 
determine  the  impacts  to  100-year 
floodplains,  then  the  text  of  NWP  40 
should  be  revised  to  include  the 
prohibitions  imposed  by  this  general 
condition. 

Since  we  have  modified  the  proposed 
General  Condition  27  (now  designated 
as  General  Condition  26)  for  fills  within 
100-year  floodplains,  we  have  added 
paragraph  (e)  to  NWP  40.  This 
paragraph  states  that  the  permittee  must 
comply  with  General  Condition  26  if  the 
NWP  40  activity  is  in  a  100-year 
floodplain  identified  by  FEMA's  Flood 
Insurance  Rate  Maps  or  FEMA-approved 
local  floodplain  maps.  We  believe  that 
it  is  adequate  to  refer  the  permittee  to 
General  Condition  26,  instead  of 
incorporating  the  provisions  of  this 
general  condition  into  the  text  of  NWP 
40.  The  Corps,  as  available,  will  identify 
the  limits  of  headwaters  for  the 
purposes  of  General  Condition  26. 

One  commenter  said  that  the  PCN 
threshold  for  this  NWP  should  be  Vs 
acre  and  another  commenter  stated  that 
the  PCN  threshold  should  be  Vio  acre. 
A  commenter  said  that  the  prospective 
permittee  should  not  be  required  to 
disclose  past  use  of  NWP  40  with  a 
NWP  40  PCN  for  additional  discharges 
of  dredged  or  fill  material  into  waters  of 
the  United  States  on  the  property. 
Another  commenter  said  that  a 
mitigation  plan  should  be  submitted 
with  all  NWP  40  PCNs.  One  commenter 
said  that  the  phrase  "if  required"  should 
be  included  in  paragraph  (b)(5)  because 
not  all  activities  authorized  by  NWP  40 
will  require  compensatory  mitigation. 
Another  commenter  objected  to 
paragraph  (b)  because  it  contains  no 
provisions  for  the  Corps  to  verify 
wetland  determinations. 

We  have  adopted  a  Vio  acre  PCN 
threshold  for  activities  authorized  by 
paragraph  (b)  of  this  NWP.  There  is  no 
provision  in  NWP  40  that  requires  the 
permittee  to  notify  the  Corps  of  the  past 
use  of  NWP  40.  Subparagraph  (b)(4)  of 
NWP  40  requires  the  submission  of  a 
mitigation  plan  with  the  PCN.  We  do 
not  agree  with  the  fourth  comment  in 
the  previous  paragraph,  because  we  are 
only  requiring  the  submission  of  a 


compensatory  mitigation  proposal  with 
the  PCN.  District  engineers -can 
determine,  on  a  case-by-case  basis,  that 
compensatory  mitigation  is  not 
necessary  to  ensure  that  the  authorized 
activity  results  in  minimal  adverse 
effects  on  the  aquatic  environment. 
Verification  of  wetland  determinations 
and  wetland  delineations  on 
agricultural  land  that  will  remain  in 
agricultural  use  is  the  responsibility  of 
NRCS,  not  the  Corps. 

One  commenter  stated  that  there 
should  be  a  separate  NWP  to  authorize 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  for  the 
construction  of  farm  buildings.  Several 
commenters  objected  to  this  provision, 
stating  that  building  pads  for  farm 
buildings  can  be  constructed  outside  of 
waters  of  the  United  States.  A 
commenter  remarked  that  the  terms  for 
the  construction  of  farm  buildings 
should  be  the  same  as  the  terms  for 
NWP  29.  One  commenter  said  that  the 
use  of  farm  buildings  constructed  near 
wetlands  and  streams  will  contaminate 
these  waters. 

We  do  not  agree  that  a  separate  NWP 
for  the  construction  of  farm  buildings  is 
necessary.  We  have  reduced  the  acreage 
limit  from  1  acre  to  V2  acre  to  ensure 
that  this  NWP  authorizes  discharges  of 
dredged  or  fill  matericd  for  the 
construction  of  farm  buildings  that  have 
minimal  adverse  effects  on  the  aquatic 
environment.  We  disagree  with  the 
comment  that  all  farm  buildings  can  be 
constructed  outside  of  wetlands.  Farm 
buildings  serve  different  purposes  and 
are  typically  larger  than  single  family 
residences.  Therefore,  farm  buildings 
should  not  be  subject  to  the  same  terms 
and  conditions  as  NWP  29.  The 
pollution  of  streams  and  other  waters 
from  agricultural  operations  are 
addressed  by  other  Federal,  state,  and 
local  programs. 

Several  commenters  stated  that  this 
NWP  should  not  authorize  the 
relocation  of  streams  or  ditches.  One 
commenter  said  that  there  should  be  a 
limit  on  the  length  of  ditch  that  can  be 
relocated,  to  ensure  that  the  NWP 
authorizes  only  activities  with  minimal 
adverse  effects.  Another  commenter 
indicated  that  the  impacts  due  to  ditch 
relocations  should  be  included  in  the  2 
acre  limit  for  this  NWP. 

The  relocation  of  drainage  ditches  is 
often  necessary  to  increase  agricultural 
production  on  the  farm  tract.  We  have 
imposed  a  300  linear  foot  limit  for  the 
relocation  of  existing  drainage  ditches 
constructed  in  non-tidal  streams.  We  do 
not  agree  that  the  relocation  of  drainage 
ditches  constructed  in  non-tidal  waters 
of  the  United  States  should  be  included 
in  the  Vz  acre  limit  of  paragraph  (a)  or 


Cb)  because  these  relocation  activities 
typically  do  not  result  in  a  net  loss  of 
aquatic  resource  functions  and  values. 

One  commenter  objected  to  the 
proposed  NWP,  stating  that  it  treats 
USDA  program  participants  and  non- 
participants  differently.  Another 
commenter  said  that  the  terms  and 
conditions  of  NWP  40  should  not  be 
established  to  provide  equity  between 
developers  and  agricultural  producers, 
but  instead  should  be  based  on  activities 
that  are  similar  in  nature  that  have 
minimal  adverse  effects  on  the  aquatic 
environment.  One  commenter  stated 
that  NWP  40  should  be  subject  to  the 
same  terms  and  conditions  as  NWP  39. 

The  terms  of  paragraphs  (a)  and  (b)  do 
not  treat  USDA  program  participants 
and  non-participants  differently.  These 
two  groups  are  subject  to  the  same 
acreage  limits  and  mitigation 
requirements.  The  only  differences 
between  paragraphs  (a)  and  (b)  are  the 
agencies  reviewing  the  proposed  work 
and  the  reporting  requirement  for  USDA 
program  participants.  The  terms  of 
NWPs  39  and  40  are  established  to 
ensure  that  these  NWPs  authorize 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment.  Both  NWPs 
39  and  40  are  subject  to  the  V2  acre 
limit,  but  different  terms  and  conditions 
are  necessary  because  these  NWPs 
authorize  different  types  of  activities. 

Two  commenters  expressed  concern 
that  NWP  40  will  be  used  by  land 
developers  to  prepare  sites  for  futiire 
development  by  filling  wetlands  and 
keep  the  land  in  agricultural  production 
for  a  few  years,  and  then  request 
authorization  under  NWP  39  for 
additional  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
to  construct  a  development.  One 
commenter  supported  the  provision 
proposed  in  the  July  1, 1998.  Federal 
Register  notice  that  allowed  the  use  of 
this  NWP  each  time  it  was  reissued. 
Another  commenter  opposed  this  NWP. 
indicating  that  it  can  be  used  repeatedly 
on  a  single  farm  over  time.  One 
commenter  said  that  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States  for  the  construction  of 
compensatory  mitigation  sites  should  be 
calculated  in  the  acreage  loss  of  waters 
of  the  United  States. 

NWP  40  contains  provisions  that 
prevent  land  developers  &x»m  filling 
wetlands  on  agricultural  land  to 
increase  the  amount  of  non-weUand 
area  on  the  site  for  future  developments, 
ff  NWP  40  was  used  to  authorize 
discharges  of  dredged  or  fill  material 
into  non-tidal  waters  on  the  farm  tract 
to  increase  agricultural  production  and 
the  current  landowner  wants  to  use 
NWP  39  to  authorize  the  construction  of 
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in  non-tidal  waters  of  the  United  States, 
excluding  non-tidal  wetlands  adjacent 
to  tidal  waters,  in  a  manner  that  benefits 
the  aquatic  environment.  This  NWP 
does  not  authorize  reshaping  of  drainage 
ditches  that  increases  the  area  drained 
by  the  ditch.  We  do  not  agree  that  this 
NWP  will  be  abused  by  landowners, 
because  of  the  stringent  terms  of  the 
NWP.  Division  engineers  can  revoke 
this  NWP  in  areas  where  the  reshaping 
of  drainage  ditches  constructed  in  non- 
tidal  waters  of  the  United  States  results 
in  more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
or  cumulatively. 

Several  commenters  said  that  NWP  41 
is  unnecessary,  because  these  activities 
are  authorized  by  NWP  3  or  are  exempt 
fi-om  Section  404  permit  requirements. 
A  commenter  stated  that  the  discussion 
of  the  Section  404(f)  exemption  for  ditch 
maintenance  in  the  July  21,  1999, 
Federal  Register  notice  is  inaccurate 
because  it  did  not  include  the  recapture 
provision  of  Section  404(f)(2).  Another 
commenter  indicated  that  if  the  intent  of 
NWP  41  is  to  improve  water  quality, 
then  these  activities  should  be 
authorized  by  NWP  27. 

NWP  3  does  not  authorize  the 
reshaping  of  drainage  ditches 
constructed  in  waters  of  the  United 
States.  Maintenance  activities  explicitly 
identified  in  Section  404(f)  are  exempt 
from  permit  requirements,  subject  to  the 
recapture  provisions  of  Section 
404(f)(2).  NWP  27  authorizes  the 
restoration,  enhancement,  and  creation 
of  aquatic  habitats,  not  the  reshaping  of 
drainage  ditches. 

One  commenter  said  that  this  NWP 
should  apply  to  all  man-made  ditches, 
whether  or  not  they  are  currently 
serviceable,  as  long  as  the  cropland 
draining  to  the  ditch  has  not  been 
abandoned.  A  commenter  requested 
criteria  that  will  be  used  to  determine 
whether  a  particular  ditch  is  currently 
serviceable.  Another  commenter 
recommended  expanding  the  scope  of 
this  NWP  to  authorize  ditch  relocation. 
One  commenter  said  that  sidecasting 
into  waters  of  the  United  States  should 
not  be  authorized  by  this  NWP.  Another 
commenter  siiggested  that  this  NWP 
should  not  authorize  activities  that 
involve  the  installation  of  concrete 
lining  or  other  hard  structures. 

This  NWP  applies  only  to  the 
reshaping  of  existing  serviceable 
drainage  ditches  constructed  in  waters 
of  the  United  States.  It  does  not 
authorize  the  reconstruction  of  drainage 
ditches.  We  have  replaced  the  word 
"existing"  with  the  word  "currently"  in 
the  first  sentence  of  this  NWP.  For  the 
purposes  of  NWP  41,  the  definition  of 
the  term  "currently  serviceable"  is  the 


same  as  the  definition  provided  in  NWP 
3.  This  NWP  does  not  authorize  ditch 
relocation,  because  relocating  a  drainage 
ditch  is  likely  to  result  in  draining  of 
areas  that  were  not  previously  drained. 
We  have  modified  NPW  41  to  allow  for 
the  temporary  sidecasting  of  material 
into  waters  of  the  United  States. 
Material  may  be  temporarily  sidecast 
(up  to  three  months)  into  waters  of  the 
United  States,  provided  the  material  is 
not  placed  in  such  a  manner  that  it  is 
dispersed  by  currents  or  other  forces. 
The  District  Engineer  may  extend  the 
period  of  temporary  sidecasting  not  to 
exceed  a  total  of  180  days,  where 
appropriate.  This  NWP  does  not 
authorize  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
to  line  drainage  ditches  with  concrete  or 
other  hard  structures. 

Several  commenters  said  that  the 
scope  of  waters  for  this  NWP  should  be 
expanded  to  include  tidally  influenced 
drainage  ditches.  One  commenter  stated 
that  the  text  of  this  NWP  is  misleading 
because  the  Corps  has  no  legal  authority 
to  regulate  the  reshaping  of  drainage 
ditches  landward  of  the  ordinary  high 
water  mark  if  there  is  no  wetland 
hydrology.  Another  commenter 
recommended  adding  a  provision  to 
NWP  41  which  states  that  the 
maintenance  of  existing  drainage 
ditches  to  their  original  dimensions  and 
configuration  is  exempt  fi-om  Section 
404  permit  requirements. 

We  do  not  agree  that  this  NWP  should 
be  expanded  to  authorize  discharges  of 
dredged  or  fill  material  into  tidal  waters 
of  the  United  States  or  non-tidal 
wetlcmds  adjacent  to  tidal  waters.  The 
text  of  NWP  41  clearly  states  that  it 
authorizes  discharges  of  dredged  or  fill 
material  into  non-tidal  waters  of  the 
United  States,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters.  If  the 
ditch  reshaping  activity  does  not 
involve  discharges  of  dredged  or  fill 
material  into  waters  of  the  United 
States,  including  wetlands,  then  the 
project  proponent  does  not  need  a 
Section  404  permit.  The  text  of  this 
NWP  includes  a  reference  to  the  Corps 
regulations  that  address  the  Section 
404(f)  exemptions. 

One  commenter  believes  that  the 
water  quality  benefits  of  the  activities 
authorized  by  this  NWP  are  doubtful 
and  that  the  use  of  this  NWP  will 
increase  the  drainage  of  wetlands. 
Another  commenter  stated  that  the 
activities  authorized  by  this  NWP  will 
prevent  the  development  of  woody 
vegetated  buffers,  which  contradicts  the 
goal  of  no  net  loss  of  wetlands  and 
discourage  stream  restoration.  Three 
commenters  said  that  reshaping  a 
drainage  ditch  will  increase  its 
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hydraulic  capacity.  One  of  these 
commenters  indicated  that  the  project 
proponent  should  be  required  to 
demonstrate  that  the  proposed  work 
will  not  increase  the  area  drained  by  the 
ditch.  Two  commenters  indicated  that 
compensatory  mitigation  should  be 
required  for  the  activities  authorized  by 
this  NWP  because  drainage  ditches 
drain  wetlands. 

Drainage  ditches  can  be  reshaped  to 
improve  water  quality,  without 
increasing  the  area  drained  by  those 
ditches.  This  NWP  does  not  authorize 
ditch  reshaping  activities  that  expand 
the  area  drained  by  the  ditch.  The 
removal  of  woody  vegetation  next  to  the 
stream  is  often  necessary  to  maintain  or 
reshape  the  drainage  ditch.  We  do  not 
agree  that  it  is  necessary  to  require 
project  proponents  to  provide 
documentation  that  demonstrates  that 
the  activity  will  not  increase  the  area 
drained  by  the  ditch  because  the  work 
is  limited  to  restoring  the  ditch  to  its 
original  capacity.  Compensatory 
mitigation  should  not  be  required  for 
activities  authorized  by  this  NWP, 
because  it  does  not  authorize  the 
drainage  of  additional  wetlands. 

Three  commenters  recommended  a 
500  linear  foot  limit  on  this  NWP  and 
one  commenter  suggested  a  250  linear 
foot  limit.  One  commenter  said  that 
there  should  not  be  a  limit  on  this  NWP 
if  the  activity  does  not  involve 
sidecasting  into  waters  of  the  United 
States.  One  commenter  stated  that  the 
PCN  threshold  should  be  reduced  to  250 
linear  feet.  Two  commenters  indicated 
that  a  delineation  of  special  aquatic  sites 
should  not  be  required  for  those 
activities  that  require  notification. 

We  do  not  agree  that  a  linear  foot 
limit  should  be  placed  on  this  NWP, 
because  it  authorizes  activities  that 
typically  benefit  the  aquatic 
environment.  We  are  retaining  NWP  41 
on  the  list  of  NWPs  that  require  the 
submission  of  a  delineation  of  special 
aquatic  sites  with  the  PCN. 

One  commenter  said  that  NWP  41 
should  be  conditioned  to  require 
permittees  to  obtain  certification  for  best 
management  practices  from  NRCS. 
Another  commenter  stated  that  this 
NWP  should  include  a  condition 
prohibiting  the  construction  of  berms 
and  levees  that  would  impede  overbank 
flow.  One  commenter  said  that  this 
NWP  should  authorize  the 
reconfiguration  of  improperly  designed 
drainage  ditches,  with  the  submission  of 
a  notification  that  documents  the  need 
for  reconfiguration,  to  minimize  adverse 
effects  due  to  headcutting  and  increases 
in  sediment  loads. 

We  do  not  agree  that  it  is  necessary 
to  require  permittees  to  obtain 


certification  for  best  management 
practices  from  NRCS.  General  Condition 
21  states  that  NWP  activities  cannot 
permanenUy  restrict  or  impede  the 
passage  of  normal  or  expected  high 
flows.  Temporarily  sidecast  material 
should  be  placed  so  that  it  does  not 
impede  overbank  flows.  No  berms, 
levees,  or  other  similar  structures  are 
authorized  by  NWP  41.  The 
reconfiguration  of  improperly  designed 
drainage  ditches  can  be  authorized  by 
individual  permits,  regional  general 
permits,  or  other  NWPs. 

In  response  to  a  PCN,  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  NWP  41  is  issued  with  the 
modifications  discussed  above. 

42.  Recreational  Facilities:  In  the  July 
21, 1999,  Federal  Register  notice,  we 
proposed  to  issue  an  NWP  to  authorize 
discharges  of  dredged  or  fill  material 
into  non-tidal  waters  of  the  United 
States,  excluding  non-tidal  wetlands 
adjacent  to  tidal  waters,  for  the 
construction  or  expansion  of 
recreational  facilities  that  are  integrated 
into  the  existing  landscape. 

One  commenter  said  that  this  NWP 
will  authorize  activities  with  more  than 
minimal  adverse  effects  on  the  aquatic 
environment  and  induce  development 
of  neighboring  areas.  One  commenter 
stated  that  the  word  "passive"  should 
be  retained  in  the  title  of  the  NWP.  One 
conunenter  noted  that  the  word  "of 
should  be  replaced  with  the  word  "or" 
after  the  word  "construction"  in  the  first 
sentence.  Two  commenters  said  that 
this  NWP  should  authorize  discharges 
of  dredged  or  fill  material  into  non-tidal 
wetlands  adjacent  to  tidal  waters. 

The  terms  and  conditions  of  this 
NWP,  as  well  as  the  ability  of  division 
and  district  engineers  to  place  regional 
and  case-specific  conditions  on  this 
NWP,  will  ensure  that  this  NWP 
authorizes  only  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment.  We  will  not  restore  the 
word  "passive"  to  the  title  of  this  NWP 
because  it  is  an  ambiguous  term  that 
does  not  provide  any  value  to  the  NWP. 
We  have  replaced  the  word  "of  with 
the  word  "or"  in  the  first  sentence  of  the 
NWP.  The  scope  of  applicable  waters  for 
this  NWP  is  limited  to  "non-tidal  waters 
of  the  United  States,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters"  to 
ensure  that  this  NWP  authorizes  only 


activities  with  minimal  adverse  effects 
on  the  aquatic  environment. 

Many  commenters  objected  to 
including  the  construction  and 
expansion  of  golf  courses  and  the 
expansion  of  ski  areas  in  the  list  of 
activities  authorized  by  this  NWP.  One 
commenter  stated  that  the  improvement 
of  ski  areas  should  be  authorized  by  this 
NWP,  in  addition  to  the  expansion  of 
these  facilities.  One  commenter  said 
that  other  types  of  recreational  facilities 
should  be  authorized  by  this  NWP  if 
they  do  not  result  in  substantial 
amounts  of  grading  and  filling  and  the 
adverse  effects  on  the  aquatic 
environment  are  minimal.  This 
commenter  indicated  that  ball  fields 
should  be  authorized  by  this  NWP. 
Another  commenter  said  that 
impervious  surfaces  should  be 
authorized  in  areas  where  they  are 
required  for  stabilization  or  meeting 
access  requirements  for  disabled 
persons.  One  commenter  stated  that  the 
term  "substantiar'  needs  to  be  defined 
so  that  it  is  consistently  implemented  by 
district  engineers. 

As  discussed  in  the  July  21, 1999. 
Federal  Register  notice,  NWP  42 
authorizes  the  construction  and 
expansion  of  golf  courses  and  the 
expansion  of  ski  areas  that  are 
integrated  into  the  natural  landscape. 
These  types  of  recreational  facilities  can 
be  constructed  without  substantial 
amounts  of  grading  and  filling.  NWP  42 
does  not  authorize  the  construction  of 
new  ski  areas,  but  this  NWP  may 
authorize  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
to  improve  existing  ski  areas,  provided 
the  activity  meets  the  terms  and 
conditions  of  this  NWP. 

This  NWP  does  not  authorize  the 
construction  or  expansion  of  playing 
fields  because  these  activities  typically 
require  substantial  grading  and  filling  to 
create  level  playing  surfaces,  as  well  as 
the  installation  of  drainage  systems.  The 
construction  or  expansion  of  basketball 
courts,  tennis  courts,  racetracks, 
stadiums,  and  areas  involve  the 
construction  of  substantial  amounts  of 
impervious  surfaces  and  therefore  are 
not  authorized  by  this  NWP. 
Recreational  faciUties  not  authorized  by 
this  NWP  may  be  authorized  by  other 
NWPs,  regional  general  permits,  or 
indivi dual  permits . 

This  NWP  does  not  authorize 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  to 
stabilize  areas  within  the  recreational 
facihty.  NWP  13  may  authorize  bank 
stabilization  activities  associated  with 
the  recreational  facility.  Small  amounts 
of  impervious  surface  may  be 
constructed  in  recreational  facilities 
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authorized  by  thi<  NWP  to  satisfy  access 
requirements  for  <  isabled  persons. 
District  engineers  will  determine  on  a 
case-by-case  basis  whether  the 
construction  or  e>  pansion  of  a  proposed 
recreational  facili  y  will  result  in 
substantial  changi  s  in  preconstruction 
grades. 

Two  commente  s  supported  the 
proposed  1  acre  li  nit.  Several 
commenters  state(  that  the  proposed 
acreage  limit  is  toi )  large.  One 
commenter  said  tl  lat  the  acreage  limit 
should  be  Vi  acre  md  two  conmienters 
suggested  a  Vs  acr !  limit.  A  commenter 
recommended  a  1  )0  linear  foot  limit  for 
stream  bed  impac  s  and  two 
conmienters  sugge  sted  a  250  linear  foot 
Limit  for  stream  be  d  impacts. 

To  ensure  that  t  lis  NWP  authorizes 
activities  with  mil  limal  adverse  effects 
on  the  aquatic  env  ironment,  we  have 
reduced  the  acreaj  e  limit  to  V2  acre  and 
added  a  300  lineai  foot  limit  for  filling 
or  excavating  pere  rmial  or  intermittent 
stream  beds. 

Two  commenteis  said  that  this  NWP 
should  have  the  sj  me  PCN  thresholds  as 
NWP  39.  Two  con  menters 
recommended  a  Pi  ZN  threshold  of  V3 
acre.  One  commer  ter  supported  the  500 
linear  foot  PCN  th  eshold  for  perennial 
and  intermittent  si  ream  bed  impacts. 
Three  commenters  stated  that  the  PCN 
threshold  for  strea  n  bed  impacts  should 
be  reduced  to  250  inear  feet. 

We  have  reduce  i  the  PCN  threshold 
to  Vio  acre.  Since  1  re  have  added  a  300 
linear  foot  limit  fo  •  stream  bed  impacts, 
we  have  deleted  tl  e  500  linear  foot  PCN 
threshold  for  perennial  and  intermittent 
stream  bed  impact  >. 

One  commenter  said  that  the  phrases 
"has  low  impact  01  the  aquatic 
environment"  and  "consists  primarily 
of  open  space  that"  should  be  deleted 
from  NWP  42  beca  use  they  are 
confusing  and  will  cause  inconsistent 
implementation  of  this  NWP.  Several 
commenters  indic<  ted  that  a 
compensatory  miti  Ration  proposal  to 
offset  losses  of  wat  3rs  of  the  United 
States  should  be  re  quired  for  all 
activities  that  requ  re  notification. 

We  have  deleted  these  phrases  from 
the  text  of  NWP  42  We  do  not  agree  that 
it  is  necessary  to  re  quire  a  compensatory 
mitigation  proposa  i  with  the  PCN, 
because  of  the  type  s  of  recreational 
facilities  authorize  1  by  this  NWP. 

Several  commen  :ers  said  that  this 
NWP  should  not  ai  ithorize  discharges  of 
dredged  or  fill  mat  ;rial  into  wetlands 
for  the  constructioi »  of  stables  and 
sanitary  facilities.  1  Dne  commenter 
stated  that  support  facilities  should  be 
authorized  by  NW  '  39.  Another 
commenter  remark  ed  that  support 
facilities  should  be  constructed  in 


uplands.  One  commenter  said  that 
restaurants  and  hotels  should  be 
authorized  by  this  NWP  because  these 
facilities  support  the  recreational 
facility.  One  commenter  requested  a 
definition  of  the  term  "small  si^port 
facilities."  A  commenter  stated  that  the 
phrase  "reduced  fertilizer  use"  should 
be  replaced  with  the  term  "appropriate 
fertilizer  use"  in  the  last  paragraph  of 
this  NWP. 

We  maintain  our  position  that  this 
NWP  should  authorize  small  support 
facilities  necessary  for  the  operation  of 
the  recreational  facility.  Permittees  are 
required  to  comply  with  General 
Condition  19,  which  states  that  the 
project  proponent  must  avoid  and 
minimize  activities  in  waters  of  the 
United  States  on-site  to  the  maximum 
extent  practicable.  We  maintain  our 
position  that  restaurants  and  hotels 
should  not  be  authorized  by  this  NWP. 
Restaurants  and  hotels  can  be 
authorized  by  other  NWPs,  such  as 
NWP  39,  regional  general  permits,  or 
individual  permits.  District  engineers 
will  determine,  for  those  activities  that 
require  notification,  what  constitutes  a 
"small"  support  facility  that  is 
authorized  by  this  NWP.  We  believe  that 
the  term  "reduced  fertilizer  use"  is  more 
appropriate  because  the  intent  is  to 
encourage  permittees  to  utilize  less 
fertilizer,  which  will  reduce  fertilizer 
loads  on  neighboring  waterbodies. 

In  response  to  a  PCN,  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individued  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NWP  is  subject  to 
General  Condition  25,  which  restricts  its 
use  in  designated  critical  resource 
waters.  For  NWP  42  activities  resulting 
in  discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  within 
100-year  floodplains,  General  Condition 
26  requires  the  permittee  to  notify  the 
district  engineer  and  demonstrate  that 
the  proposed  work  complies  with  FEMA 
or  FEMA-approved  local  floodplain 
construction  requirements.  NWP  42  is 
issued  with  the  modifications  discussed 
above. 

43.  Stormwater  Management 
Facilities:  In  the  July  21,  1999,  Federal 
Register  notice,  we  proposed  to  issue  an 
NWP  to  authorize  discharges  of  dredged 
or  fill  material  into  non-tidal  waters  of 
the  United  States,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters,  for  the 
construction  and  maintenance  of 


stormwater  management  (SWM) 
facilities. 

Several  commenters  supported  the 
issuance  of  this  NWP  and  one 
commenter  agreed  that  the  construction 
of  SWM  facilities  in  wetlands  is  often 
necessary  and  that  these  SWM  facilities 
are  often  more  effective  than  SWM 
facilities  constructed  in  uplands. 
Several  commenters  objected  to  the 
issuance  of  an  NWP  that  authorizes  the 
construction  of  SWM  facilities  in 
wetlands  and  other  commenters 
opposed  the  issuance  of  a  separate  NWP 
for  SWM  facilities.  One  commenter  said 
that  this  NWP  should  authorize 
discharges  of  dredged  or  fill  material 
into  non-tidal  wetlands  adjacent  to  tidal 
waters. 

We  maintain  the  position  discussed  in 
the  July  21, 1999,  Federal  Register 
notice  that  the  construction  of  SWM 
facilities  in  waters  of  the  United  States 
is  often  necessary  and  may  provide 
more  protection  to  the  aquatic 
environment.  SWM  facilities  located  in 
waters  of  the  United  States  are  often 
more  effective  than  SWM  facilities 
constructed  in  uplands,  because  storm 
runoff  flows  to  streams  and  wetlands, 
making  these  areas  more  effective  at 
trapping  sediments  and  pollutants  than 
upland  areas.  The  local  aquatic 
environment  benefits  from  more 
efficient  SWM  facilities.  Low  value 
wetlands  and  low  value  ephemeral  and 
intermittent  streams  may  be  the  best 
places  to  locate  SWM  facilities,  to 
reduce  adverse  effects  to  higher  value 
waters  by  attenuating  storm  flows  and 
preventing  pollutants  from  further 
degrading  those  areas.  Division 
engineers  can  regionally  condition  this 
NWP  to  prohibit  its  use  in  high  value 
waters.  For  those  activities  that  require 
notification,  district  engineers  can  add 
case-specific  conditions  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  and  require  an 
individual  permit  for  activities  with 
more  than  minimal  adverse  effects.  We 
do  not  agree  that  the  scope  of  applicable 
waters  for  this  NWP  should  be 
expanded  to  non-tidal  wetlands 
adjacent  to  tidal  waters,  because  this 
restriction  is  necessary  to  ensure  that 
NWP  43  authorizes  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment. 

Two  commenters  asked  whether  NWP 
43  authorizes  the  construction  of  dams 
and  detention  basins  to  build  new  SWM 
facilities.  Several  commenters  said  that 
this  NWP  does  not  clearly  identify  the 
extent  of  the  Corps  regulatory 
jurisdiction  concerning  stormwater 
retention  and  detention  facilities.  One  of 
these  commenters  stated  that  SWM 
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facilities  constructed  in  uplands  that 
contain  wetland  vegetation  should  not 
be  considered  jurisdictional  wetlands. 
One  commenter  said  that  40  CFR  131.10 
prohibits  states  from  designating  waste 
transport  or  waste  assimilation  uses  for 
any  water  of  the  United  States.  This 
commenter  indicated  that  NWP  43  is 
contrary  to  this  regulation  because  it 
authorizes  the  construction  of  SWM 
facilities  in  waters  of  the  United  States. 

This  NWP  authorizes  the  construction 
of  dams  and  detention  basins  for  SWM 
facilities.  However,  this  NWP  does  not 
authorize  discharges  of  dredged  or  fill 
material  into  perermial  streams  for  the 
construction  of  new  SWM  facilities. 
SWM  facilities  that  were  constructed  in 
uplands  and  have  not  been  abandoned 
are  generally  not  considered  waters  of 
the  United  States,  but  district  engineers 
reserve  the  right  to  determine  on  a  case- 
by-case  basis  whether  these  areas  are 
waters  of  the  United  States  (see  51  FR 
41217).  The  provisions  of  40  CFR  131.10 
do  not  prohibit  discharges  of  dredged  or 
fill  material  into  waters  of  the  United 
States  for  the  construction  or 
maintenance  of  SWM  facilities. 
Stormwater  is  not  categorized  as  waste. 

One  commenter  supported  the 
proposed  2  acre  limit  cmd  several 
commenters  recommended  increasing 
the  acreage  limit  to  3  acres  for  SWM 
facilities  constructed  by  local 
governments  or  local  flood  control 
agencies.  One  commenter  said  that  the 
2  acre  limit  is  too  low  but  another 
commenter  indicated  that  this  acreage 
limit  is  too  high.  One  commenter 
suggested  a  1  acre  limit  for  NWP  43  and 
another  commenter  recommended  a  V4 
acre  limit.  One  commenter  said  that  this 
NWP  should  have  a  100  linear  foot  limit 
for  stream  bed  impacts. 

We  have  reduce  the  acreage  limit  for 
this  NWP  to  V2  acre,  to  ensiu-e  that  NWP 
43  authorizes  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment.  In  addition,  we  have 
added  a  300  linear  foot  limit  for  filling 
or  excavating  perennial  or  intermittent 
stream  beds. 

One  commenter  supported  paragraph 
(b)  of  the  proposed  NWP  {now 
designated  as  paragraph  (c)),  which 
states  that  NWP  43  does  not  authorize 
discharges  of  dredged  or  fill  material 
into  perennial  streams  for  the 
construction  of  new  SWM  facilities.  One 
commenter  said  that  this  NWP  should 
not  authorize  discharges  of  dredged  or 
fill  material  into  any  stream  with 
perennial  stream  segments,  because 
some  arid  regions  of  the  coimtry  have 
perennial  streams  that  occasionally 
become  dry  along  certain  reaches.  Two 
commenters  stated  that  this  NWP 
should  not  authorize  any  discharges  of 


dredged  or  fill  material  into  streams  to 
construct  SWM  facilities.  One  of  these 
commenters  expressed  concern  that  the 
NWP  would  authorize  activities  with 
more  than  minimal  cumulative  adverse 
effects  in  urban  areas  and  said  that  the 
conversion  of  streams  to  SWM  ponds 
results  in  the  creation  of  pollution  sinks 
for  urban  storm  runoff.  One  commenter 
said  that  this  NWP  should  contain  a 
condition  that  requires  the  maintenance 
of  stream  base  flows. 

We  have  retained  this  paragraph  in 
NWP  43.  In  arid  regions  of  the  country, 
division  engineers  can  regionally 
condition  this  NWP  to  prohibit  or 
restrict  its  use  in  streams  with 
intermittent  or  ephemeral  stream 
segments,  if  those  streams  are  high 
value  waters.  We  do  not  agree  that  the 
prohibition  in  paragraph  (c)  should  be 
extended  to  intermittent  or  ephemeral 
streams  because  we  believe  that,  under 
the  terms  and  conditions  of  this  NWP, 
the  construction  of  SWM  facilities  in 
these  waters  will  result  in  minimal 
adverse  effects  on  the  aquatic 
environment.  District  engineers  will 
monitor  the  use  of  this  NWP  to  ensure 
that  it  does  not  authorize  activities  with 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  cumulatively.  Compliance  with 
General  Condition  21  will  ensure  that 
surface  water  flows  will  be  maintained 
to  the  maximum  extent  practicable. 

Two  commenters  objected  to  the 
proposed  NWP  because  it  does  not 
contain  limits  for  ephemeral  stream 
impacts.  These  commenters  suggested 
that  this  NWP  should  contain  language 
stating  that  notification  to  the  district 
engineer  is  not  required  for  the 
construction  or  maintenance  of  SWM 
facilities  constructed  in  ephemeral 
streams.  These  commenters  also 
recommended  that  the  text  of  this  NWP 
explicitly  state  that  SWM  facilities  that 
were  originally  constructed  in 
ephemeral  streams  that  have  become 
perennial  or  intermittent  streams  are 
exempt  from  any  permit  requirements. 

The  V2  acre  limit  for  this  NWP 
adequately  limits  impacts  to  ephemeral 
streams.  Division  engineers  can 
regionally  condition  this  NWP  to 
impose  limits  on  discharges  of  dredged 
or  fill  material  resulting  in  the  loss  of 
ephemeral  stream  bed,  if  there  are 
specific  concerns  for  the  aquatic 
environment  in  those  regions.  Any 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States 
associated  with  SWM  facilities 
constructed  in  ephemeral  streams  that 
are  considered  waters  of  the  United 
States  requires  a  Corps  permit. 

Two  commenters  said  that  the  'A  acre 
PCN  threshold  is  too  small  and  two 


other  commenters  suggested  a  Vs  acre 
PCN  threshold.  One  commenter  stated 
that  the  PCN  threshold  should  be  lower. 

We  have  lowered  the  PCN  threshold 
for  this  NWP  to  Vm  acre,  to  ensure  that 
district  engineers  have  the  opportunity 
to  review  all  activities  that  have  the 
potential  to  result  in  more  than  minimal 
adverse  effects  on  the  aquatic 
environment.  We  have  removed  the 
PCN  threshold  for  activities  causing  the 
loss  of  greater  than  500  linear  feet  of 
intermittent  stream  bed,  since  we  have 
added  a  300  linear  foot  limit  for  stream 
bed  impacts. 

One  commenter  asked  if  the  PCN 
threshold  applies  to  wetlands  that  were 
created  as  a  result  of  the  impoimdment 
of  stormwater.  This  commenter 
expressed  concern  that  permittees 
would  be  required  to  mitigate  for 
impacts  to  wetlands  created  by  the 
construction  of  an  SWM  faciUty.  This 
commenter  said  that  these  wetlands  are 
often  removed  during  routine 
maintenance  activities  and  that 
requiring  compensatory  mitigation  for 
the  losses  of  these  created  wetlands 
would  adversely  affect  the  ability  of 
permittees  to  effectively  restore  SWM 
facilities  to  their  original  design 
capacities. 

Notification  to  the  district  engineer  is 
required  for  discharges  of  dredged  or  fill 
material  that  result  in  the  loss  of  greater 
than  Vio  acre  of  waters  of  the  United 
States.  District  engineers  will  determine 
the  appropriate  amount  of 
compensatory  mitigation  necessary  to 
offset  losses  of  waters  of  the  United 
States  to  ensure  that  the  adverse  effects 
on  the  aquatic  environment  are 
minimal.  Subparagraph  (d)(3)  clearly 
states  that  compensatory  mitigation  is 
not  required  for  maintenance  activities 
in  designated  maintenance  areas  of 
existing  SWM  facilities. 

One  commenter  recommended  the 
removal  of  subparagraph  (c)(1)  of  the 
proposed  NWP  (now  designated  as 
subparagraph  (d)(1))  because  the 
maintenance  of  SWM  facilities  occurs 
on  an  unpredictable,  episodic  basis 
which  is  not  conducive  to  a 
maintenance  plan.  Another  commenter 
said  that  a  compensatory  mitigation 
proposal  should  not  be  required  for  all 
activities  that  require  notification 
because  the  construction  of  some  SWM 
facilities  may  result  in  the  establishment 
of  diverse,  mature  wetlands  in  areas  that 
are  not  disturbed  for  extended  amoimts 
of  time.  This  commenter  suggested  that 
the  district  engineer  should  have  the 
ability  to  determine  whether  or  not 
compensatory  mitigation  should  be 
required  for  maintenance  activities 
authorized  bv  this  NWP. 
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Subparagraph 
maintenance  on 


d)(l)  does  not  require 
timed  schedule.  The 


term  should  be  d« 
ofNWP43.  Onei 
the  maintenance  i 
facilities  should 


maintenance  plai  i  can  include  a 
statement  that  mi  lintenance  activities 
will  be  conducte<  1  as  needed,  to  ensure 
that  the  S WM  fac  ility  continues  to 
function  effectivt  ly.  The  maintenance 
plan  should  also  dentify  the  designated 
maintenance  are^  of  the  SWM  facility. 
Subparagraph  (d)i3)  requires  only  the 
submission  of  a  campensatory 
mitigation  propo!  al  with  the  PCN. 
Based  on  the  revi  3w  of  a  PCN,  a  district 
engineer  can  dete  rmine  that 
compensatory  mi  igation  is  unnecessary 
because  the  advei  se  effects  on  the 
aquatic  environm  Bnt  are  minimal 
without  compens  itory  mitigation  or  that 
they  will  be  mitig  ated  as  wetlands  are 
established  in  the  SWM  facility. 
Two  commente  rs  said  that  the 
reference  to  "watirrshed  protection 
techniques"  should  be  deleted  from 
paragraph  (e)  of  tke  proposed  NWP 
(now  designated  as  paragraph  (f))  or  the 
ifined  for  the  purposes 
nmmenter  stated  that 
bf  existing  SWM 
]e  exempted  from  the 
requirements  of  tlis  paragraph.  One 
commenter  said  that  it  is  inappropriate 
for  the  Corps  to  characterize 
bioengineering  methods  as  best 
management  praciices.  This  commenter 
indicated  that  bioengineering  methods 
should  be  consid(  red  as  mitigation  and 
that  the  permittee  should  be  given 
compensatory  mil  igation  credits  for 
utilizing  bioenginsering  methods.  One 
commenter  indicj  ted  that  there  is  a 
contradiction  in  t]  le  July  21, 1999, 
Federal  Register  ijotice  because  this 
notice  states  the  district  engineer  can 
allow  the  establishment  of  mitigation 
credits  in  SWM  fa  cilities  constructed 
with  bioengineeri  ig  techniques,  but 
mitigation  credits  cannot  be  established 
in  regularly  mainl  ained  areas  in  SWM 
facilities.  This  coi  [mienter  said  that  that 
mitigation  credits  should  be  limited  to 
non-maintenance  areas  and  that 
mitigation  credits  should  not  be  allowed 
for  the  establishm  snt  of  aquatic 
benches. 

We  have  retains  d  the  phrase 
"watershed  prote<tion  techniques"  in 
paragraph  (f)  because  these  techniques 
are  an  important  r  lechanism  to  ensure 
that  NWP  43  auth  )rizes  activities  with 
minimal  adverse  f  ffects  on  the  aquatic 
environment.  We  mil  not  define  this 
term  because  appi  opriate  watershed 
protection  technic  ues  may  vary  in 
different  areas  of  1  le  country.  For 
example,  in  many  arid  regions  of  the 
country  it  may  be  impractical  to 
establish  and  mai)  itain  vegetated  buffers 
next  to  streams.  Ir  general,  the 
requirements  of  pi  iragraph  (f)  apply  to 


the  construction  of  new  SWM  facilities, 
but  best  management  practices  should 
be  used  when  conducting  maintenance 
activities.  Bioengineering  techniques 
can  be  used  to  mitigate  adverse  effects 
on  surface  water  quality.  These 
techniques  should  be  considered  as  best 
management  practices  in  accordance 
with  the  definition  in  the  "Definitions" 
section  of  the  NWPs.  District  engineers 
can  grant  compensatory  mitigation 
credits  for  bioengineering  methods  if 
those  methods  result  in  net  gains  in 
aquatic  resource  functions  and  values 
and  are  not  located  in  areas  within 
SWM  facilities  that  require  regular 
maintenance.  Aquatic  benches  can 
provide  compensatory  mitigation,  if 
those  areas  are  not  in  designated 
maintenance  areas  of  SWM  facilities. 

One  commenter  said  the  NWP  43  will 
authorize  the  construction  of  more  than 
one  stormwater  management  facility  in 
a  single  watershed.  This  commenter 
stated  that  paragraph  (e)  of  the  proposed 
NWP  (now  designated  as  paragraph  (f)) 
should  contain  a  provision  that  requires 
the  consideration  of  other  SWM 
facilities  located  in  the  same  watershed. 

NWP  43  can  be  used  to  authorize 
more  than  one  SWM  facility  in  a 
particular  watershed,  provided  each  of 
those  SWM  facilities  constitutes  a 
separate  single  and  complete  project 
with  independent  utility.  District 
engineers  will  monitor  the  use  of  this 
NWP  to  ensure  that  it  does  not  authorize 
activities  with  more  than  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  or 
cumulatively. 

Several  commenters  said  that 
maintenance  of  SWM  facilities  should 
be  considered  exempt  from  Corps 
permit  requirements.  One  commenter 
stated  that  the  requirements  of 
paragraph  (f)  of  the  proposed  NWP  (now 
designated  as  paragraph  (g))  are 
unnecessary  because  this  activity  can  be 
authorized  by  NWP  3. 

The  maintenance  of  SWM  facilities 
constructed  in  Section  404  waters  is  not 
exempt  from  Corps  permit 
requirements.  However,  most 
maintenance  does  not  require  a  Corps 
permit  because  the  activity  only 
involves  incidental  fallback  of  dredged 
material.  NWP  43  authorizes  the 
maintenance  of  existing  SWM  facilities 
that  involves  discharges  of  dredged  or 
fill  material  into  waters  of  the  United 
States.  NWP  43  does  not  authorize 
maintenance  activities  in  Section  10 
waters. 

One  commenter  expressed  concern 
about  the  provision  in  paragraph  (g)  of 
the  proposed  NWP  (now  designated  as 
paragraph  (h)).  This  commenter  said 
that  a  developer  could  fill  up  to  3  acres 


of  waters  of  the  United  States  under 
NWP  39  and  the  local  government  could 
build  an  SWM  facility  for  the 
development  under  NWP  43,  which 
would  exceed  the  total  acreage  for  a 
single  and  complete  project. 

We  believe  that  most  SWM  facilities 
constructed  for  a  particular 
development  will  be  built  by  the 
developer,  not  the  local  government. 
The  developer  may  turn  over  the  SWM 
facility  to  the  local  government  for 
maintenance,  but  the  construction  of  the 
SWM  facility  will  be  reviewed  with  the 
construction  of  the  development,  ff 
NWP  39s  and  43  are  combined  to 
authorize  a  single  and  complete  project, 
the  activity  is  subject  to  General 
Condition  15.  There  may  be  instances 
where  a  local  government  will  construct 
a  regional  SWM  facility  that  serves  more 
than  one  development.  These  regional 
SWM  facilities  are  considered  to  have 
independent  utility  from  the  serviced 
developments  and  may  be  authorized  by 
NWP  43. 

In  response  to  a  PCN,  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensiu-e  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NTWP  is  subject  to 
General  Condition  25,  which  restricts  its 
use  in  designated  critical  resource 
waters.  For  NWP  43  activities  resulting 
in  discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  within 
100-year  floodplains,  General  Condition 
26  requires  the  permittee  to  notify  the 
district  engineer  and  demonstrate  that 
the  proposed  work  complies  with  FEMA 
or  FEMA-approved  local  floodplain 
construction  requirements.  NWP  43  is 
issued  with  the  modifications  discussed 
above. 

44.  Mining  Activities:  In  the  July  21, 
1999,  Federal  Register  notice,  we 
proposed  to  issue  an  NWP  to  authorize 
discharges  of  dredged  or  fill  material 
into  certain  types  of  non-tidal  waters  of 
the  United  States  for  aggregate  and  hard 
rock/mineral  mining  activities. 

A  large  number  of  commenters 
opposed  the  issuance  of  NWP  44. 
Numerous  commenters  said  that  NWP 
44  is  so  restrictive  that  it  will  be  of  little 
use  to  the  mining  industry.  These 
commenters  also  indicated  that  mining 
companies  will  have  little  incentive  to 
design  their  projects  to  meet  the  terms 
and  conditions  of  NWP  44  and  that 
these  companies  will  apply  for 
individual  permits.  Many  commenters 
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stated  that  the  activities  authorized  by 
NWP  44  will  result  in  more  than 
minimal  cumulative  adverse  effects  on 
the  aquatic  environment,  individually 
and  cimiulatively.  Several  commenters 
said  that  the  Corps  should  issue 
separate  NWPs  for  aggregate  and  hard 
rock/mineral  mining  activities.  One  of 
these  commenters  stated  that  aggregate 
and  hard  rock/mineral  mining  activities 
are  distinct  forms  of  mining  and  that 
issuing  one  NWP  to  authorize  both  of 
these  activities  violates  the  similar  in 
nature  requirement  of  Section  404(e)  of 
the  Clean  Water  Act. 

The  terms  and  conditions  of  this  NWP 
will  ensure  that  it  authorizes  only 
aggregate  and  hard  rock/mineral  mining 
activities  with  miniinal  adverse  effects 
on  the  aquatic  environment.  Where 
there  are  specific  concerns  for  the 
aquatic  environment,  division  engineers 
can  regionally  condition  this  NWP  to 
prohibit  or  limit  its  use  in  high  value 
waters.  Since  notification  to  the  district 
engineer  is  required  for  all  activities 
authorized  by  this  NWP,  each  proposed 
mining  activity  will  be  reviewed  by 
district  engineers  to  ensure  that  the 
work  results  in  minimal  adverse  effects. 
We  maintain  our  position  that  it  is 
unnecessary  to  issue  separate  NWPs  for 
aggregate  and  hard  rock/mineral  mining 
activities.  These  activities  are 
sufficiently  similar  in  nature  to  warrant 
the  issuance  of  a  single  NWP. 

One  commenter  asked  what  is  meant 
by  the  term  "hard  rock/mineral  mining" 
as  used  in  the  context  of  NWP  44.  This 
commenter  indicated  that  the  district 
engineer  will  determine  what 
constitutes  mining  for  the  purposes  of 
this  NWP  on  a  case-by-case  basis.  This 
commenter  also  requested  clarification 
whether  NWP  44  authorizes  all 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  for  hard 
rock/mineral  mining  activities  or 
whether  the  Corps  intends  to  limit  this 
NWP  to  a  certain  subset  of  mining  and 
related  activities.  One  commenter  asked 
for  a  definition  of  the  term  "support 
activities"  as  used  in  the  context  of  this 
NWP.  Another  commenter  said  that  this 
NWP  should  be  expanded  to  authorize 
the  mining  of  clay  and  dirt. 

For  purposes  of  this  NWP,  hard  rock/ 
mineral  mining  is  the  extraction  of 
metalliferous  ores  from  subsurface 
locations.  NWP  44  authorizes  discharges 
of  dredged  or  fill  material  into  certain 
categories  of  waters  of  the  United  States, 
as  identified  in  the  first  paragraph  of 
this  NWP,  for  aggregate  mining 
activities  and  hard  rock/mineral  mining 
activities.  District  engineers  will 
determine,  on  a  case-by-case  basis, 
whether  a  particular  mining  activity  is 
within  the  scope  of  this  NWP.  NWP  44 


also  authorizes  fill  for  support  facilities 
necessary  for  the  mining  operation. 
Support  facilities  authorized  by  this 
NWP  include  berms,  access  and  haul 
roads,  rail  lines,  dikes,  road  crossings, 
settling  ponds  and  settling  basins, 
ditches,  storm  water  and  surface  water 
management  facilities,  head  cut 
prevention  activities,  sediment  and 
erosion  controls,  and  mechanized 
landclearing.  In  the  July  21,  1999, 
Federal  Register  notice,  we  discussed 
the  applicability  of  this  NWP  to  clay 
mining  activities  and  the  extraction  of 
soil  to  be  used  as  fill  material.  NWP  44 
does  not  authorize  clay  mining  or  the 
extraction  of  fill  dirt  from  waters  of  the 
United  States.  These  activities  can  be 
authorized  by  other  NWPs,  regional 
general  permits,  or  individual  permits. 

Several  commenters  objected  to  the 
scope  of  applicable  waters  for  this  NWP, 
stating  that  it  is  too  limited  for  most 
mining  activities  A  number  of 
conunenters  stated  that  hard  rock/ 
mineral  mining  activities  should  be 
authorized  in  ephemeral  streams.  One 
commenter  said  that  NWP  44  should 
authorize  mining  activities  in 
headwaters,  including  intermittent  and 
perennial  streams.  Several  commenters 
stated  that  there  is  no  need  to  limit  the 
use  of  this  NWP  to  the  upper  portion  of 
headwaters  and  eliminate  the  ability  for 
miners  to  relocate  or  divert  most 
headwater  stream  segments.  Many 
commenters  indicated  that  this  NWP 
should  not  authorize  any  activities  in 
streams.  One  commenter  asked  why 
NWP  44  does  not  authorize  mining 
activities  between  lower  perennial 
streams  and  the  upper  segments  of 
headwater  streams.  One  commenter  said 
that  the  1  cubic  foot  per  second 
threshold  should  be  replaced  with 
ephemeral  streams  as  a  limit  for  stream 
bed  impacts  for  aggregate  mining 
activities.  Several  commenters  said  that 
the  Cowardin  definition  of  the  term 
"lower  perennial  stream"  should  be 
included  in  the  "Definitions"  section  of 
the  NWPs. 

The  scope  of  applicable  waters  for 
NWP  44  is  intended  to  ensure  that  this 
NWP  authorizes  only  those  mining 
activities  that  have  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumulatively.  We  do 
not  agree  that  hard  rock/mineral  mining 
activities  should  be  authorized  in 
streams  because  these  activities  are 
more  likely  to  result  in  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  due  to  the  processing 
methods  used  for  this  type  of  mining. 
NWP  44  authorizes  aggregate  mining 
activities  in  perennial  and  intermittent 
streams,  provided  those  streams  have  an 
average  annual  flow  of  1  cubic  foot  per 


second  (cfs)  or  less.  NWP  44  also 
authorizes  aggregate  mining  activities  in 
lower  perennial  streams.  Limiting 
aggregate  mining  activities  to  these 
small  streams  will  ensure  that  the  NWP 
authorizes  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment.  Streams  segments  located 
between  lower  perennial  streams  and 
the  upper  reaches  of  headwater  streams 
often  provide  valuable  aquatic  habitat, 
such  as  fish  spawning  areas.  We  do  not 
agree  that  the  1  cfs  threshold  should  be 
replaced  with  ephemeral  streams  for 
aggregate  mining  activities  in 
headwaters.  In  the  last  paragraph  of  this 
NWP,  we  have  incorporated  a  modified 
version  of  the  Cowardin  definition  of 
the  terra  "lower  perennial  riverine 
subsystem"  to  clarify  where  aggregate 
mining  activities  in  lower  perennial 
streams  are  authorized.  We  have  also 
replaced  the  word  "and"  with  the  term 
"and/or"  between  parts  (ii)  and  (iii)  of 
the  introductory  paragraph  to  clarify 
that  a  particular  mining  activity 
authorized  by  NWP  44  can  occur  in  any 
or  all  of  the  specified  waters. 

Several  commenters  stated  that  the 
proposed  2  acre  limit  for  NWP  44  is  too 
low.  Numerous  commenters  suggested 
that  this  NWP  should  have  a  higher, 
indexed  acreage  limit.  Three 
commenters  recommended  a  3  acre 
limit  and  another  commenter  said  that 
impacts  to  lower  perennial  streams, 
isolated  wetlands,  and  ephemeral 
streams  should  be  limited  to  1  acre.  One 
commenter  stated  that  this  NWP  should 
have  a  higher  acreage  limit  because 
other  Federal  and  state  programs  that 
address  hard  rock/mineral  mining 
activities  require  measures  to  minimize 
impacts  to  waters  of  the  United  States. 
One  commenter  suggested  that  the 
Corps  impose  a  linear  limit  on  perennial 
and  intermittent  stream  bed  impacts. 
Another  commenter  recommended  a 
500  linear  foot  limit  for  stream  bed 
impacts. 

to  ensure  that  this  NWP  authorizes 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment,  we  have 
reduced  the  acreage  limit  of  NWP  44  to 
V2  acre.  We  do  not  agree  that  this  NWP 
should  have  an  indexed  acreage  limit. 
Since  this  NWP  has  applicability 
nationwide,  it  would  be  impractical  to 
utilize  state  requirements  for  mining 
activities,  because  their  requirements 
are  likely  to  vary  considerably  between 
geographic  areas.  This  NWP  is  limited 
to  small  stream  segments;  therefore  it  is 
unnecessary  to  impose  a  linear  limit  on 
stream  bed  impacts.  However,  division 
engineers  can  regionally  condition  this 
NWP  to  further  limit  stream  impacts.  In 
addition,  notification  is  required  for  all 
activities  authorized  by  this  NWP. 
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which  will  allow  district  engineers  to 
review  proposed  i  tream  impacts  on  a 
case-by-case  basis  to  ensure  that  those 
activities  result  ir  minimal  adverse 
effects  on  the  aqu  itic  environment. 

Two  commente  rs  objected  to 
requiring  PCNs  fo  r  all  activities 
authorized  by  this  NWP.  One 
commenter  sugge:  ited  a  V3  acre  PCN 
threshold.  Severa  commenters  stated 
that  the  Corps  do«  s  not  have  the 
authority  to  reviei  v  reclamation  plans 
and  the  requireme  nt  to  submit 
reclamation  plans  with  the  PCN  should 
be  removed. 

We  believe  that  it  is  necessary  to 
require  notificatic  a  for  all  activities 
authorized  by  this  NWP,  to  ensure  that 
the  NWP  authoriz  ss  activities  with 
minimal  individu  il  and  cumulative 
adverse  effects  on  the  aquatic 
environment.  As  c  iscussed  in  the  July 
21, 1999,  Federal  ilegister  notice,  the 
requirement  for  sv  bmission  of  a 
reclamation  plan  '  vith  the  PCN  is  not 
intended  to  super  lede  other  Federal  or 
State  requirement!.  The  district 
engineer  will  not  1  equire  reclamation 
per  se,  but  will  re'^iew  the  reclamation 
plan  to  determine  if  compensatory 
mitigation  is  requ  red  to  offset  losses  of 
waters  of  the  Unit  jd  States  and  ensure 
that  the  individua  or  cumulative 
adverse  effects  of  he  mining  activity  on 
the  aquatic  enviro  ament  are  minimal.  If 
there  are  no  Fedei  il  or  State 
requirements  for  a  reclamation  plan  for 
a  particular  minin  i  activity,  the 
applicant  should  !  tate  that  fact  in  the 
PCN.  The  District  Engineer  may  require 
compensatory  mit  igation  for  that 
activity  to  ensure  hat  the  adverse 
effects  on  the  aqu<  tic  environment  are 
minimal.  If  the  re<  lamation  plan 
required  by  Federal  or  state  law 
adequately  addres  ses  compensation  for 
losses  of  waters  of  the  United  States, 
then  the  District  E  agineer  will  not 
require  additional  compensatory 
mitigation,  unless  there  are  additional 
concerns  for  the  ai  [uatic  environment. 

Several  commei  ters  asked  whether 
paragraph  (i)  of  th  3  proposed  NWP  (now 
designated  as  paragraph  (hj)  applies 
only  to  hard  rock/  nineral  mining 
activities  because  af  the  processes 
involved  in  miner  il  extraction.  Some  of 
these  commenters  indicated  that  the  text 
of  this  paragraph  i  mplies  that  the  200 
foot  setback  appli(  is  to  both  aggregate 
and  hard  rock/mii  leral  mining  activities. 
A  number  of  conu  lenters  said  that  the 
Corps  does  not  ha  fe  the  authority  to 
prohibit  beneficia  ion  and  mineral 
processing  within  200  feet  of  the 
ordinary  high  wat  ;r  mark  (OHWM)  of 
open  waters.  One  :ommenter  asked  if 
the  200  foot  setba<  k  is  necessary 
because  NWP  44  c  oes  not  authorize 


discharges  of  dredged  or  fill  material 
into  open  waters  of  the  United  States  for 
hard  rock/mineral  mining  activities. 

The  requirements  of  paragraph  (h)  of 
the  proposed  NWP  44,  apply  only  to 
hard  rock/mineral  mining  activities.  We 
have  inserted  the  phrase  "for  hard  rock/ 
mineral  mining  activities"  into  the  text 
of  paragraph  (h)  to  clarify  that  the  200 
foot  setback  applies  only  to 
beneficiation  and  mineral  processing 
associated  with  hard  rock/mineral 
mining  activities.  In  the  mining 
industry,  the  term  "beneficiation" 
applies  solely  to  mineral  ore  processing. 
We  have  the  authority  to  condition 
NWP  44  to  prohibit  beneficiation  and 
mineral  processing  within  200  feet  of 
the  OHWM  of  open  waters  because  this 
requirement  is  necessary  to  ensure  that 
the  NWP  authorizes  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment.  Project  proponents 
conducting  hard  rock/mineral  mining 
activities  in  waters  of  the  United  States 
who  want  to  conduct  beneficiation  and 
mineral  processing  within  200  feet  of 
the  OHWM  of  open  waters  can  request 
another  form  of  DA  permit  for  those 
activities.  The  200  foot  setback  required 
for  beneficiation  and  mineral  processing 
activities  is  necessary  to  protect  water 


We  have  also  modified  paragraph  (i) 
(paragraph  (j)  of  the  proposed  NWP)  to 
clarify  that  the  district  engineer  can 
require  modifications  to  the  water 
quality  management  plan  for  the  mining 
activity  to  ensure  that  adverse  effects  to 
water  quality  are  minimal.  In  addition, 
we  have  modified  paragraph  (k) 
(formerly  paragraph  (1))  to  clarify  what 
constitutes  a  single  and  complete 
mining  activity.  In  paragraph  (1) 
(formerly  paragraph  (m)),  we  have 
changed  the  first  item  to  require  the 
notification  to  include  a  description  of 
waters  of  the  United  States  adversely 
affected  by  the  proposed  work. 

Several  commenters  objected  to  the 
provision  in  the  last  paragraph  of  NWP 
44  that  prohibits  hcud  rock/mineral 
mining  within  100  feet  of  the  OHWM  of 
headwater  streams.  Another  commenter 
said  that  this  NWP  should  contain 
depth  limits  for  pits  because  large  pits 
could  be  constructed  under  this  NWP. 
One  commenter  suggested  adding  a 
provision  to  NWP  44  that  requires  the 
permittee  to  fully  reclaim  or  restore  the 
mined  site  before  commencing  mining 
activities  on  another  site  in  the  same 
stream  segment. 

The  prohibition  against  hard  rock/ 
mineral  mining  activities  in  waters  of 
the  United  States  within  100  feet  of  the 
OHWM  of  headwater  streams  is 
necessary  to  ensure  that  these  mining 
activities  result  in  minimal  adverse 


effects  on  headwater  streams.  It  is 
unnecessary  to  add  a  depth  limit  for 
mining  pits  because  the  V2  acre  limit 
and  the  terms  and  conditions  of  NWP  44 
provide  adequate  protection  of  the 
aquatic  environment.  We  do  not  agree 
that  it  is  necessary  to  require  permittees 
to  fully  reclaim  or  restore  the  mined  site 
before  conducting  mining  activities  on 
other  sites  because  the  NWP  regulations 
concerning  single  and  complete  projects 
already  adequately  address  multiple 
mining  activities. 

Several  commenters  requested  further 
explanation  of  the  proposed 
"clarification  of  jurisdiction"  for  mining 
operations  that  was  provided  in  the 
preamble  of  the  }uly.21,  1999,  Federal 
Register  notice.  These  commenters 
asked  for  definitions  of  the  terms 
"cessation  of  operations"  and 
"abandoimient."  Two  commenters  said 
that  the  "clarification  of  jurisdiction" 
must  clearly  state  that  wetlands,  ponds, 
and  other  waterbodies  will  not  be 
considered  "waters  of  the  United 
States"  until  bond  release.  One 
commenter  objected  to  changing  the  15 
year  term  proposed  in  the  preamble  to 
the  July  1, 1998,  Federal  Register  notice 
to  a  5  year  terra  because  mining  is  a 
cyclical  industry  and  shutdowns  of 
greater  than  5  years  are  not  uncommon. 

One  commenter  stated  that  the 
"clarification  of  jurisdiction"  statement 
is  inconsistent  with  the  effluent 
limitation  guidelines  at  40  CFR  part  440. 
This  commenter  said  that  pit  lakes 
should  be  regulated  as  waters  of  the 
United  States,  even  though  the  mining 
site  has  not  been  reclaimed.  This 
commenter  expressed  concern  that  pit 
lakes  would  not  be  considered  waters  of 
the  United  States  even  if  the  mining 
operation  ceased  years  ago.  In  addition, 
this  commenter  indicated  that  the 
construction  of  pit  lakes  would  does  not 
comply  with  former  paragraph  (f)  (now 
designated  as  paragraph  (e))  of  the 
proposed  NWP  and  General  Condition 
21. 

As  a  result  of  our  review  of  the 
comments  addressing  the  proposed 
"clarification  of  jurisdiction"  we  have 
decided  to  withdraw  the  proposed 
guidance.  District  engineers  will 
determine,  on  a  case-by-case  basis, 
whether  a  specific  mined  area  has  been 
abandoned.  In  most  cases,  a  mining  site 
where  no  construction,  mining, 
excavation,  processing,  and/or 
reclamation  activities  have  occurred 
during  the  last  10  years  would  be 
considered  abandoned,  at  the  district 
engineer's  discretion.  Wetlands  and 
waterbodies  within  an  abandoned 
mined  area  would  be  considered 
"waters  of  the  United  States"  if  those 
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areas  meet  the  criteria  at  33  CFR  part 
328. 

In  response  to  a  PCN,  district 
engineers  can  require  special  conditions 
on  a  case-by-case  basis  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal  or  exercise 
discretionary  authority  to  require  an 
individual  permit  for  the  work.  The 
issuance  of  this  NWP,  as  with  any  NWP, 
provides  for  the  use  of  discretionary 
authority  when  valuable  or  unique 
aquatic  areas  may  be  affected  by  these 
activities.  This  NWP  is  subject  to 
General  Condition  25,  which  restricts  its 
use  in  designated  critical  resource 
waters.  For  NWP  44  activities  resulting 
in  discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  within 
100-year  floodplains,  General  Condition 
26  requires  the  permittee  to  notify  the 
district  engineer  and  demonstrate  that 
the  proposed  work  complies  with  FEMA 
or  FEMA-approved  locaJ  floodplain 
construction  requirements.  NWP  44  is 
issued  with  the  modifications  discussed 
above. 

rv.  Comments  and  Responses  on 
Nationwide  Permit  General  Conditions 

In  the  July  21, 1999,  Federal  Register 

notice,  the  Corps  announced  its 
decision  to  combine  the  NWP  General 
Conditions  with  the  Section  404  Only 
conditions.  Two  commenters  supported 
this  change.  In  the  July  21.  1999, 
Federal  Register  notice,  the  Corps 
proposed  to  modify  nine  NWP  general 
conditions  and  add  three  new  NWP 
conditions.  In  response  to  that  Federal 
Register  notice,  we  received  many 
comments  on  specific  NWP  general 
conditions. 

The  general  conditions  in  this  Federal 
Register  notice  will  apply  to  all  of  the 
NWPs,  including  the  NWPs  published 
in  the  December  13, 1996,  Federal 
Register  notice,  unless  a  particiilar 
general  condition  applies  only  to 
specific  NWPs  listed  in  that  general 
condition.  The  general  conditions 
published  today  will  become  effective 
on  June  5,  2000. 

4.  Aquatic  Life  Movements:  In  the  July 
21, 1999,  Federal  Register  notice,  we 
proposed  to  modify  this  general 
condition  by  adding  a  reqmrement  for 
culverts  to  be  installed  to  maintain  low 
flow  conditions. 

One  commenter  stated  that  there  are 
situations,  such  as  stream  channels  with 
bedrock  substrate,  where  culverts 
cannot  be  installed  below  grade  to 
maintain  low  flows.  This  commenter 
requested  that  the  Corps  remove  the 
requirement  to  install  culverts  to 
maintain  low  flows.  Another  commenter 
asked  the  Corps  to  remove  the  word 
"substantially"  from  this  general 


condition  because  it  imposes  a 
threshold  that  is  too  high  for  activities 
that  result  in  minimal  adverse  effects  on 
the  aquatic  environment. 

We  do  not  agree  that  it  is  necessary 
to  add  an  exclusion  for  stream  beds  that 
consist  solely  of  bedrock.  Road 
crossings  in  these  streams  can  be 
constructed  through  other  means,  such 
as  bridges  or  fords,  that  allow  low  flows 
to  pass  through  the  crossing.  It  is 
important  to  maintain  low  flow 
conditions  to  minimize  disruptions  to 
movements  of  aquatic  organisms. 

We  have  retained  the  word 
"substantially"  in  the  text  of  this 
general  condition  because  the  removal 
of  this  word  would  change  the 
requirement  fi-om  "minimal  adverse 
effect"  to  "no  adverse  effect."  We 
recognize  that  most  work  in  waters  of 
the  United  States  will  result  in  some 
disruption  in  the  movement  of  aquatic 
organisms  through  those  waters.  District 
engineers  will  determine,  for  those 
activities  that  require  notification,  if  the 
disruption  of  aquatic  life  movements  is 
more  than  minimal  and  either  add 
conditions  to  the  NWP  to  ensure  that 
the  adverse  effects  are  minimal  or 
exercise  discretionary  authority  and 
require  an  individual  permit.  This 
general  condition  is  adopted  as 
proposed. 

7.  Wild  and  Scenic  Rivers:  In  the  July 
21, 1999,  Federal  Register  notice,  we 
did  not  propose  any  changes  to  this 
general  condition.  One  commenter 
objected  to  the  inclusion  of  "study 
rivers"  in  the  text  of  this  general 
condition. 

We  will  retain  "study  rivers"  in  this 
general  condition  because  study  rivers 
are  afforded  the  same  protections  as 
designated  Wild  and  Scenic  Rivers, 
while  they  are  in  study  status.  This 
general  condition  is  retained  without 
change. 

9.  Water  Quality:  The  draft 
modification  of  General  Condition  9  that 
was  published  in  the  July  21, 1999, 
Federal  Register  notice  required 
permittees  to  develop  and  implement 
water  quality  management  plans  for 
activities  authorized  by  NWPs  12,  14, 
17,  18,  32,  39,  40,  42,  43,  and  44,  if  such 
a  plan  is  not  required  by  the  state  or 
Tribal  Section  401  water  quality 
certification.  The  draft  modification  of 
this  general  condition  also  required  the 
establishment  and  maintenance  of 
vegetated  buffers  next  to  open  waters, 
such  as  streams. 

To  clarify  the  requirements  of  General 
Condition  9,  we  have  divided  this 
general  condition  into  two  paragraphs. 
Paragraph  (a)  discusses  the  requirement 
for  individual  water  quality 
certifications.  Paragraph  (b)  addresses 


the  requirement  for  water  quality 
management  plans,  including  vegetated 
buffers. 

Many  commenters  objected  to  the 
requirement  for  a  water  quality 
management  plan,  stating  that  the  Corps 
lacks  the  statutory  authority  to  require 
such  a  plan.  A  large  number  of 
commenters  said  that  this  requirement 
is  duplicative  of  existing  programs,  such 
as  state  or  Tribal  water  quality 
certification  (WQC)  and  National 
Pollutant  Discharge  Elimination  System 
programs.  Several  commenters  stated 
that  the  Corps  does  not  have  the 
authority  to  determine  whether  a 
particular  state  or  Tribal  program 
adequately  addresses  water  quality.  Two 
commenters  remarked  that  the  Corps 
cannot  override  a  state's  WQC  decision. 
Several  commenters  said  that  the 
proposed  modification  of  General 
Condition  9  is  not  consistent  with  33 
CFR  320.4(d),  which  states  that: 
"[cjertification  of  compliance  with 
applicable  effluent  limitations  and 
water  quality  standards  required  under 
provisions  of  section  401  of  the  Clean 
Water  Act  will  be  considered  conclusive 
with  respect  to  water  quality 
considerations  unless  the  Regional 
Administrator,  Environmental 
Protection  Agency  (EPA),  advises  of 
other  water  quality  aspects  to  be  taken 
into  consideration."  A  number  of 
commenters  said  that  the  Corps  does  not 
have  the  expertise  to  assess  the 
effectiveness  of  water  quality 
management  plans  or  stormwater 
management  plans  for  particular 
activities.  One  commenter  asked  for  a 
definition  of  the  term  "water  quality 
management  plan." 

Two  commenters  objected  to  the 
proposed  modification  of  General 
Condition  9  because  it  requires 
stormwater  management  plans,  eyen  if 
those  plans  are  not  required  by  state  or 
local  governments.  One  commenter 
supported  the  statement  in  the  July  21, 
1999,  Federal  Register  notice  that  a 
water  quality  management  plan  is  not 
required  if  water  quality  issues  are 
adequately  addressed  by  state  or  local 
governments.  One  commenter  objected 
to  a  statement  in  the  July  21,  1999, 
Federal  Register  notice  that  a  water 
quality  management  plan  is  not  required 
for  activities  that  have  minimal  adverse 
effects  on  local  water  quality.  This 
commenter  said  that  this  statement  is 
illogical  because  the  NWPs  can 
authorize  only  activities  that  have 
minimal  adverse  effects  on  the  aquatic 
environment.  Several  commenters 
agreed  that  a  water  quality  management 
plan  should  not  be  required  for 
activities  that  have  minimal  adverse 
effects  and  requested  that  the  Corps  add 
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appropriate  langi  age  to  General 
Condition  9  beca  ise  the  draft  general 
condition  publisaed  in  the  July  21, 
1999,  Federal  Register  notice  does  not 
provide  that  flexi  jility.  Several 
commenters  state  d  that  the  requirement 
for  water  quality  nanagement  plans  will 
substantially  inci  ease  costs  for  local 
governments  and  the  regulated  public. 
One  commenter  a  uggested  that  the 
Corps  should  rel\  on  standard  best 
management  practices  to  protect  water 
quality,  instead  of  requiring  case- 
specific  water  quality  management 
plans. 

A  goal  of  the  Clean  Water  Act,  as 
stated  in  section  JOI  of  the  Act,  is  to 
restore  and  mainmin  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation's  waters.  We  maintain  our 
position  that  the  lequirement  for  a  water 
quality  management  plan  for  certain 
NWPs  is  necessarv  to  ensure  that 
activities  authorised  by  those  NWPs  do 
not  result  in  more  than  minimal  adverse 
effects  to  water  qi  lality.  We  can  require 
water  quality  mai  agement  plans 
through  our  statu  ory  authority  under 
section  404  of  the  Clean  Water  Act, 
because  the  goal  s  tated  in  section  101 
applies  to  all  sect  ons  of  the  Clean 
Water  Act. 

A  water  quality  management  plan  is 
a  mechanism  to  e  isure  that  the  activity 
authorized  by  NV  P  causes  only 
minimal  adverse  i  iffects  on  water 
quality.  It  can  inc  ude  stormwater 
management  tech  liques  and  vegetated 
buffers  next  to  op  m  waters  to  protect 
water  quality.  Thd  terms  of  General 
Condition  9  are  n  )t  intended  to  replace 
existing  state  or  T  ribal  section  401 
requirements.  In  legions  with  strong 
water  quality  projirams,  district 
engineers  will  de;  er  to  state.  Tribal,  and 
local  requirement  >  and  will  not  require 
water  quality  mar  agement  plans  as 
special  conditions  of  NWP 
authorizations.  If  he  401  agency  or 
other  state  or  loca  agency  does  not 
require  adequate  measures  to  protect 
downstream  wate  ■  quality,  we  have  the 
authority  to  requi  e  measures,  including 
the  construction  c  f  stormwater 
management  facil  ties  or  the 
establishment  of  >  egetated  buffers  next 
to  open  waters,  th  at  will  minimize 
adverse  effects  to  water  quality. 

If  a  district  engi  neer  determines  that 
a  water  quality  m  magement  plan  is 
unnecessary  beca  ise  the  authorized 
work  will  result  ii  i  minimal  adverse 
effects  on  water  q  iality,  then  a  water 
quality  managemc  nt  plan  is  not 
required.  For  exai  aple,  the  district 
engineer  may  det(  rmine  that  a  water 
quality  managem(  nt  plan  is  not  required 
for  an  activity  in  i  i  watershed  that  is  not 
substantially  dev(  loped.  In  addition,  a 


water  quality  management  plan  is  not 
necessary  for  activities  that  are  serviced 
by  a  regional  stormwater  management 
system.  We  have  modified  the  first 
sentence  of  paragraph  (b)  by  replacing 
the  phrase  "provide  for  protection  of 
aquatic  resources"  with  the  phrase  "will 
ensure  that  the  authorized  work  does 
not  result  in  more  than  minimal 
degradation  of  water  quality"  to  clarify 
why  a  water  quality  management  plan 
may  be  required  by  the  district  engineer. 

We  have  also  modified  the  second 
sentence  of  paragraph  (b)  by  replacing 
the  word  "project"  with  the  phrase 
"water  quality  management  plan."  This 
clarifies  that  stormwater  management  is 
a  component  of  the  water  quality 
management  plan.  If  the  district 
engineer  determines  that  a  water  quality 
management  plan  is  not  required 
because  a  specific  activity  will  have 
minimal  adverse  effects  on  water 
quality,  then  stormwater  management 
methods  are  not  necessary  if  they  are 
not  required  by  state  or  local 
governments. 

We  recognize  that  the  development 
and  implementation  of  a  water  quality 
management  plan  may  increase  costs  to 
the  regulated  public.  It  is  important  to 
note  that  the  purpose  of  the  water 
quality  management  plan  is  to  ensure 
that  the  authorized  work  results  in 
minimal  adverse  effects  on  the  aquatic 
environment,  especially  water  quality. 
In  most  cases,  the  requirements  of  the 
Section  401  water  quality  certification 
and  state  or  local  stormwater 
management  requirements  will 
adequately  address  these  issues.  These 
state  and  local  requirements  already 
incur  costs  on  project  proponents  and 
we  do  not  agree  that  the  requirements  of 
General  Condition  9  will  impose 
substantial  additional  costs.  Since  site 
conditions  are  extremely  variable 
between  geographic  regions  of  the 
country,  we  do  not  agree  that  generic 
best  management  practices  are  a  better 
approach  to  address  water  quality 
concerns. 

Several  commenters  objected  to  the 
requirements  of  General  Condition  9, 
because  the  Corps  does  not  define  what 
constitutes  a  "strong"  state  water 
quality  program.  These  commenters  said 
that  this  requirement  would  confuse  the 
regulated  public  because  they  cannot 
know  when  a  water  quality  management 
plan  will  be  required  by  the  Corps  for 
a  particular  NWP  activity.  Two 
commenters  recommended  that  the 
Corps  add  language  to  General 
Condition  9  stating  that  water  quality 
management  plans  will  not  be  required 
in  states  with  strong  water  quality 
programs.  A  commenter  objected  to  the 
proposed  modification  of  General 


Condition  9  because  a  district  engineer 
may  require  modifications  that  conflict 
with  the  requiretnents  of  a  state-issued 
WQC.  Another  commenter  said  that  the 
Corps  should  coordinate  water  quality 
management  requirements  with  state  or 
local  authorities,  which  would  reduce 
redimdancy  and  assist  in  enforcement. 

We  cannot  define,  at  a  national  level, 
what  constitutes  a  strong  state  water 
quality  program.  Corps  districts  can 
make  a  programmatic  determination 
that  a  particular  state,  Tribe,  or  local 
government  has  a  strong  water  quality 
program  and  therefore  the  Corps  would 
not  require  project-specific  water 
quality  management  plans  in  those 
jurisdictions.  Where  these  programmatic 
determinations  have  not  been  made, 
district  engineers  will  determine,  on  a 
case-by-case  basis,  when  water  quality 
management  plans  are  necessary.  A 
water  quality  management  plan  for  a 
particular  activity  may  be  required  as  a 
special  condition  to  the  NWP 
authorization,  whereby  the  permittee 
would  submit  the  specifics  of  the  water 
quality  management  plan  to  the  district 
engineer  prior  to  starting  the  work.  We 
do  not  agree  that  it  is  necessary  to 
explicitly  state  in  the  text  of  General 
Condition  9  that  water  quality 
management  plans  will  not  be  required 
in  states  with  strong  water  quality 
programs  because  this  issue  is 
adequately  addressed  in  the  preamble. 

It  is  unlikely  that  a  district  engineer 
will  request  modifications  to  a 
particular  activity  that  conflicts  with 
WQC  requirements,  although  the  district 
engineer  may  require  additional 
measures  that  are  more  stringent  than 
the  WQC  conditions.  We  encourage 
district  engineers  to  coordinate  water 
quality  management  requirements  with 
state  and  local  authorities,  to  effectively 
implement  the  provisions  of  General 
Condition  9. 

One  commenter  suggested  that  the 
Corps  add  language  to  this  general 
condition  that  explains  that  the 
standard  to  be  achieved  is  "minimal" 
degradation,  not  "no"  degradation  of 
water  quality.  This  commenter  cited  the 
requirement  of  minimal  degradation 
that  was  discussed  in  the  preamble  in 
the  July  21,  1999,  Federal  Register 
notice.  Two  commenters  objected  to  the 
proposed  modification  of  General 
Condition  9  because  the  Corps  has  not 
defined  what  constitutes  acceptable 
"minimal  degradation  to  water  quality" 
or  "minimal  adverse  effects  to  water 
quality." 

General  Condition  9  does  not  contain 
a  "no  degradation"  standard.  General 
Condition  9  requires  methods  to 
minimize  degradation  of  downstream 
aquatic  habitats.  We  cannot  provide 
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national  definitions  of  the  terms 
"minimal  degradation"  or  "minimal 
adverse  effects"  to  water  quality  because 
aquatic  systems  vary  considerably 
across  the  country.  District  engineers 
will  utilize  their  knowledge  of  local 
aquatic  resources  to  make  these 
determinations . 

Several  commenters  requested  that 
the  Corps  add  language  to  this  general 
condition  that  states  that  the 
requirements  of  General  Condition  9 
apply  only  to  activities  that  result  in 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States,  not  to 
activities  in  uplands.  These  commenters 
cited  the  example  in  the  preamble  to  the 
July  21, 1999,  Federal  Register  notice, 
which  indicated  that  the  water  quality 
management  plan  does  not  apply  to  the 
entire  upland  site  if  only  a  small 
amoimt  of  waters  of  the  United  States 
are  filled  to  provide  access  to  an  upland 
development  site.  Two  commenters 
stated  that  the  Corps  needs  to  provide 
a  definition  of  the  term  "project"  as  it 
is  used  in  the  context  of  this  general 
condition,  because  the  general  condition 
requires  the  establishment  and 
maintenance  of  vegetated  buffers  if  the 
activity  occurs  in  the  vicinity  of  open 
waters.  These  commenters  asserted  that 
the  Corps  cannot  require  stormwater 
management  facilities  or  vegetated 
buffers  to  offset  adverse  effects  caused 
by  activities  outside  of  waters  of  the 
United  States. 

The  requirements  for  water  quality 
management  plans,  including  vegetated 
buffers  next  to  open  waters,  apply  only 
to  those  NWP  activities  that  involve 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States.  Water 
quality  management  plans  eire  required 
only  for  those  NWPs  listed  in  paragraph 
(b).  We  have  also  modified  this  general 
condition  to  state  that  vegetated  buffers 
next  to  open  waters  are  an  important 
component  of  the  water  quality 
management  plan.  We  have  included  a 
reference  to  General  Condition  19, 
which  contains  the  vegetated  buffer 
requirements  for  the  NWPs,  in  General 
Condition  9. 

The  requirement  for  a  water  quality 
management  plan  does  not  apply  to 
activities  in  uplands,  if  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  constitutes  only  a 
small  portion  of  the  entire  activity.  In 
this  situation,  if  a  water  quality 
management  plan  is  necessary  to  ensure 
that  the  activity  in  waters  of  the  United 
States  causes  only  minimal  degradation 
of  water  quality,  the  water  quality 
management  plan  would  address  only 
the  specific  activity  that  results  in 
discharges  or  dredged  or  fill  material 
into  waters  of  the  United  States. 


However,  if  a  large  proportion  of  the 
project  area  is  comprised  of  waters  of 
the  United  States,  then  the  water  quality 
management  plan  should  consider  those 
upland  areas  within  the  project  area  to 
ensure  that  the  overall  activity  will 
result  in  minimal  adverse  effects  to 
water  quality.  Since  the  applicable  area 
for  the  water  quality  management  plan 
depends  on  the  proportion  of  the  project 
area  that  is  composed  of  waters  of  the 
United  States,  we  cannot  provide  a 
definition  of  the  term  "project"  for  the 
purposes  of  this  general  condition. 

A  commenter  requested  that  the  Corps 
specify  the  information  that  should  be 
included  in  a  water  quality  management 
plan.  One  commenter  stated  that  the 
general  condition  should  include  a 
qualitative  assessment  procedure. 
Several  commenters  stated  that  water 
quality  management  requirements  must 
be  directly  related  to  an  identifiable 
water  quality  concern  that  is  caused  by 
the  authorized  discharge  of  dredged  or 
fill  material  into  waters  of  the  United 
States.  A  commenter  recommended 
adding  a  statement  to  this  general 
condition  explaining  that  water  quality 
mitigation  will  be  required  when 
necessary  to  address  site-specific  water 
quality  concerns  and  that  the  required 
mitigation  will  be  accomplished 
through  the  most  cost-effective  method 
to  address  those  concerns.  Several 
commenters  suggested  that  the  Corps 
add  a  definition  of  the  term 
"practicable"  as  it  is  used  in  the  context 
of  this  general  condition. 

We  cannot  specify  the  components  of 
a  water  qucdity  management  plan 
because  these  requirements  will  vary 
across  the  coimtry.  In  general, 
stormwater  management  techniques  and 
vegetated  buffers  next  to  open  waters 
can  be  components  of  a  water  quality 
management  plan.  The  language  of 
General  Condition  9  is  intended  to 
allow  flexibility  and  minimize  the 
amount  of  information  necessary  to 
determine  compliance  with  its 
requirements.  We  cannot  include  a 
qualitative  assessment  procedure  in  the 
text  of  the  general  condition  because  of 
the  variability  in  aquatic  resources 
across  the  country.  District  engineers 
have  their  own  criteria  for  assessing 
impacts  to  water  quality,  based  on  local 
conditions.  District  engineers  will  use 
their  judgement  to  qualitatively 
determine  if  a  particular  activity 
complies  with  this  general  condition 
and  will  not  require  extensive  analyses 
or  reviews.  Detailed  studies  are  not 
required.  We  contend  that  these 
assessments  should  be  left  to  the 
judgement  of  district  engineers  and  will 
not  establish  a  national  assessment 
procedure.  Water  quality  management 


requirements  will  be  directly  related  to 
the  activity  authorized  by  NWP,  to 
ensure  that  the  authorized  activity 
results  in  minimal  adverse  effects  on 
local  water  Quality. 

Water  quality  management  techniques 
must  be  practicable  and  capable  of  being 
accomplished  by  the  permittee.  For  the 
purposes  of  General  Condition  9,  the 
defijiition  of  the  term  "practicable"  is 
the  same  as  the  definition  in  the  first 
sentence  of  paragraph  (a)  of  General 
Condition  19.  Measures  required  by 
district  engineers  to  ensure  that 
activities  authorized  by  NWPs  do  not 
result  in  more  than  minimal  adverse 
effects  to  water  quality  must  be 
practicable,  while  allowing  the 
proposed  work  to  accompUsh  the 
overall  project  purpose.  For  example, 
the  establishment  and  maintenance  of 
vegetated  buffers  next  to  open  waters  on 
the  project  site  will  help  protect  water 
quality,  but  the  width  of  those  vegetated 
buffers  must  not  reduce  the  amount  of 
developable  land  on  the  project  site  to 
the  extent  that  the  proposed  work  is  no 
longer  technologically  or  economically 
viable. 

One  conmienter  recommended 
expanding  the  water  quahty 
management  plan  requirement  to  NWPs 
3.  7,  8,  21,  23,  29,  and  33.  One 
commenter  indicated  that  water  quality 
management  plans  should  not  be 
required  for  NWP  44  activities  because 
such  plans  are  already  required  for  hard 
rock/mineral  mining  operations.  One 
commenter  suggested  waiving  the  water 
quality  management  plan  requirement 
for  discharges  of  dredged  or  fill  material 
into  ephemeral  streams.  One  commenter 
stated  that  the  requirement  for 
stormwater  management  should  apply 
only  to  activities  that  impact  more  than 
4  acres  of  land. 

We  do  not  agree  that  water  quality 
management  plans  should  be  required 
for  activities  authorized  by  NWPs  3.  7, 
8,  21,  23,  29,  and  33.  We  addressed  the 
applicability  of  this  general  condition  to 
NWP  21  in  the  preamble  of  the  July  21. 
1999,  Federal  Register  notice  and  have 
not  changed  our  position  on  this  issue. 
The  other  NWPs  listed  in  the  first 
sentence  of  the  previous  paragraph 
authorize  activities  that  typically  have 
minor  impacts  on  water  quality.  Even 
though  other  laws  or  regulations  require 
water  quality  management  plans  for 
hard  rock/mineral  mining  activities,  we 
are  not  aware  of  a  similar  requirement 
for  aggregate  mining  activities. 
Therefore,  we  do  not  agree  that  NWP  44 
should  be  removed  from  the  list  of 
applicable  NWPs.  District  engineers  can 
determine,  on  a  case-by-case  basis,  that 
water  quality  management  plans  are  not 
required  for  activities  involving 
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discharges  of  dree  ged  or  fill  material 
into  ephemeral  sti  earns.  We  do  not  agree 
that  there  should  )e  a  minimum  project 
size  to  determine  vhen  stormwater 
management  facil:  ties  are  necessary- 
Numerous  comi  lenters  addressed  the 
vegetated  buffer  n  quirement  in  the 
proposed  modifici  ition  of  this  general 
condition.  Two  co  mmenters  requested 
clarification  whet  ler  the  establishment 
and  maintenance  )f  vegetated  buffers 
are  required  for  al  NWPs  or  only  the 
NWPs  listed  in  thd  second  sentence  of 
the  proposed  mod  fication  of  General 
Condition  9.  Two  :ommenters  said  that 
vegetated  buffers  <  hould  not  be  required 
under  all  circumsl  ances  and  that  district 
engineers  should  i  ise  their  discretion  on 
a  case-by-case  has  s.  Several 
commenters  recor  amended  the  removal 
of  the  vegetated  hi  iffer  requirement  from 
this  general  condii  ion.  Two  commenters 
stated  that  vegetat  id  buffers  should  be 
required  only  to  ai  Idress  site-specific 
water  quality  cone  ems  when  the 
establishment  and  maintenance  of 
vegetated  buffers  i  5  practicable. 

For  the  purposei  i  of  General  Condition 
9,  vegetated  buffer  s  should  be  an 
important  component  of  a  water  quality 
management  plan  J  The  vegetated  buffer 
requirements  for  tne  NWPs  are 
discussed  in  parasaph  (b)  of  General 
Condition  19.  If  th  are  are  not  any  open 
waters  on  the  projiict  site,  then 
vegetated  buffers  a  re  not  required.  In 
addition,  vegetate(|  buffers  are  not 
required  for  Section  404  activities  that 
result  only  in  min  mal  adverse  effects  to 
water  quality.  Dist  rict  engineers  will 
determine,  on  a  case-by-case  basis, 
when  vegetated  bu  ffers  are  necessary  to 
ensure  that  the  aul  tiorized  work  results 
only  in  minimal  a(  Iverse  effects.  The  use 
of  vegetated  buffers  in  the  NWP  program 
is  discussed  in  more  detail  in  a  previous 
section  of  this  Fed  sral  Register  notice. 

Several  commer  ters  requested  that 
the  Corps  clarify  m  hat  is  meant  by  the 
phrase  "in  the  vicinity"  of  an  open 
waterbody  as  it  rel  ites  to  the  vegetated 
buffer  requiremen  .  Two  commenters 
recommended  thai  the  Corps  replace 
"vicinity"  with  "c  mtiguous"  to  more 
clearly  establish  a  direct  relationship 
between  the  vegeti  ted  buffer 
requirement  and  tie  impacts  caused  by 
the  authorized  woi  k.  Two  commenters 
said  that  the  phras  3  "to  the  maximum 
needs  to  be  defined 
the  vegetated  buffer 


extent  practicable' 
for  the  purposes  o 
requirement. 

The  term  "in  the 
the  context  of  this 


replaced  the  word 


vicinity"  as  used  in 
general  condition, 
means  the  parcel  v  rhere  the  activity  is 
located.  If  there  ari;  not  any  open  waters 
on  the  project  site,  then  vegetated 
buffers  are  not  reqi  lired.  We  have 


adjacent"  with  the 


word  "next"  to  clarify  that  the  vegetated 
buffer  is  to  be  established  and 
maintained  on  land  next  to  the  open 
waterbody.  We  do  not  agree  that  the 
word  "vicinity"  should  be  replaced 
with  "contiguous"  because  the 
requirement  for  vegetated  buffers 
applies  only  to  open  waters  on  the 
project  site.  We  have  removed  the 
phrase  "to  the  maximum  extent 
practicable"  as  it  was  used  in  the 
context  of  the  vegetated  buffer 
requirement  in  the  proposed  general 
condition.  This  general  condition  is 
adopted  with  the  modifications 
discussed  above. 

1 1 .  Endangered  Species:  In  the  July 
21, 1999,  Federal  Register  notice,  we 
proposed  to  modify  this  general 
condition  by  adding  a  requirement  for 
the  prospective  permittee  to  submit, 
with  the  notification,  the  name(s)  of  the 
endangered  or  threatened  species  that 
may  be  affected  by  the  proposed  work 
or  utilize  designated  critical  habitat  that 
may  be  affected  by  the  proposed  work. 

One  commenter  objectea  to  the 
requirement  for  prospective  permittees 
to  notify  the  Corps  if  there  may  be 
threatened  or  endangered  species  in  the 
vicinity  of  the  proposed  activity. 
Another  commenter  objected  to  the 
requirement  for  applicants  to  notify  the 
Corps  for  any  activity  that  will  occur  in 
designated  critical  habitat.  A  commenter 
stated  that  the  requirement  to  notify  the 
district  engineer  if  listed  species  or 
critical  habitat  may  be  affected  by  the 
proposed  activity  should  apply  to  both 
Federal  and  non-Federal  applicants. 
Two  commenters  opposed  the 
notification  requirement,  stating  that 
project  proponents  cannot  know  if  their 
projects  are  located  in  designated 
critical  habitat.  Several  commenters 
stated  that  the  Corps  is  responsible  as 
the  lead  Federal  agency  for  compliance 
with  section  7  of  the  Endangered 
Species  Act  (ESA)  and  that  the  Corps 
cannot  delegate  to  the  prospective 
permittee  the  determination  whether  a 
listed  species  or  their  critical  habitat 
would  be  affected  by  the  proposed 
work. 

The  notification  requirements  for 
General  Condition  1 1  are  necessary  to 
ensure  that  activities  authorized  by 
NWPs  comply  with  the  requirements  of 
ESA.  Federal  permittees  are  required  to 
conduct  Section  7  ESA  consultation 
directly  with  either  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  or  the  National 
Marine  Fisheries  Service  (NMFS), 
depending  on  which  species  may  be 
affected  by  the  proposed  work. 
Prospective  permittees  should  contact 
the  FWS  or  NMFS  to  determine  if  their 
activities  may  affect  Federally-listed 
endangered  or  threatened  species  or 


destroy  or  adversely  modify  designated 
critical  habitat.  We  recognize  that  we 
are  responsible  for  determining  whether 
an  activity  is  likely  to  jeopardize  the 
continued  existence  of  a  threatened  or 
endangered  species  or  whether  an 
activity  will  adversely  modify  or  destroy 
designated  critical  habitat,  but  we 
cannot  require  permittees  to  submit 
notifications  for  all  NWP  activities  so 
that  we  can  determine  compliance  with 
ESA.  Division  engineers  can  regionally 
condition  the  NWPs  to  require 
notification  for  NWP  activities  in  known 
locations  of  Federally-listed  endangered 
or  threatened  species  and  their 
designated  critical  habitat. 

One  commenter  suggested  that  a 
specific  distance  should  be  used  to 
define  the  phrase  "in  the  vicinity"  as  it 
is  used  in  this  general  condition. 
Another  commenter  said  that  the  Corps 
needs  to  define  what  constitutes 
"affecting  critical  habitat"  as  it  applies 
to  the  NWPs.  One  commenter  stated  that 
the  word  "destroy"  should  be  defined  or 
deleted  from  this  general  condition.  A 
commenter  stated  that  any  activity  that 
may  affect  a  Federally-listed  endangered 
or  threatened  species  or  its  critical 
habitat  must  be  reviewed  by  the  FWS. 
Another  commenter  said  that  individual 
permits  should  be  required  for  activities 
that  may  affect  endangered  or 
threatened  species  or  their  critical 
habitat. 

We  do  not  agree  that  a  specific 
distance  should  be  established  to  define 
the  term  "vicinity"  because  the  area  that 
constitutes  the  "vicinity"  varies  from 
species  to  species.  Activities  in  waters 
of  the  United  States  within  critical 
habitat  have  the  potential  to  destroy  or 
adversely  modify  that  critical  habitat 
and  should  be  reviewed  by  the  Corps  to 
ensure  compliance  with  ESA.  The 
phrase  "destruction  or  adverse 
modification"  is  defined  at  50  CFR 
402.02  and  this  definition  applies  to  the 
phrase  "destroy  or  adversely  modify" 
that  is  found  in  General  Condition  11. 
We  will  consult  with  FWS  and  NMFS 
for  those  activities  that  may  affect  or 
jeopardize  Federally-listed  endangered 
or  threatened  species  or  may  destroy  or 
adversely  modify  the  designated  critical 
habitat  of  those  species.  We  do  not  agree 
that  all  activities  that  may  affect 
endangered  or  threatened  species  or 
their  critical  habitat  should  be  reviewed 
under  the  individual  permit  process 
because  these  activities  can  often  be 
authorized  by  NWPs  in  compliance  with 
ESA. 

As  a  consequence  of  the  NWP/General 
Permit  Progranmiatic  ESA  Section  7 
consultation,  district  engineers  will 
develop  Standard  Local  Operating 
Procedures  for  Endangered  Species  and 
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may  develop  other  procedures  to  ensure 
that  the  NWPs  and  general  permits  will 
comply  with  the  ESA.  In  addition,  as 
part  of  this  process,  the  Corps  may  need 
to  adopt  regional  conditions  for 
endangered  species.  To  ensure  that 
these  conditions  and  procedures  are 
properly  coordinated,  the  decision 
authority  for  adding  regional  conditions 
for  endangered  species  has  been 
delegated  to  the  district  engineer  in 
General  Condition  11.  This  general 
condition  is  adopted  with  the 
modifications  discussed  above. 

12.  Historic  Properties:  In  the  July  21, 
1999,  Federal  Register  notice,  we  did 
not  propose  any  changes  to  this  general 
condition.  One  commenter  objected  to 
requiring  compliance  with  the  National 
Historic  Preservation  Act  (NHPA)  for 
activities  authorized  by  NWPs.  Another 
commenter  opposed  the  notification 
requirement  of  General  Condition  12 
and  asked  how  a  permittee  would  know 
if  his  or  her  activity  will  affect  historic 
properties.  One  commenter  stated  that 
the  requirement  to  notify  the  district 
engineer  if  eligible  cultural  resources 
may  be  affected  by  a  proposed  activity 
should  apply  to  both  Federal  and  non- 
Federal  applicants.  A  commenter  said 
that  individual  permits  should  be 
required  for  all  activities  that  may  affect 
eligible  cultural  resources.  One 
commenter  indicated  that  the  Corps 
should  not  require  extensive 
docvunentation  from  an  applicant 
demonstrating  compliance  with  the 
NHPA. 

All  activities  that  require  a  Federal 
license  (including  NWPs)  must  comply 
with  the  NHPA.  A  prospective  permittee 
can  contact  the  local  State  Historic 
Preservation  Officer  to  determine  if  the 
proposed  work  will  affect  known 
historic  properties.  Both  Federal  and 
non-Federal  permittees  are  required  to 
notify  district  engineers  when 
authorized  activities  may  affect  listed  or 
eligible  historic  properties.  We  do  not 
agree  that  all  activities  that  may  affect 
cultural  resources  should  be  reviewed 
under  the  individual  permit  process 
because  these  activities  can  often  be 
authorized  by  NWPs  in  compliance  with 
the  NHPA.  The  Corps  requires  the 
minimum  documentation  necessary  to 
ensure  compliance  with  the  NHPA.  This 
general  condition  is  retained  without 
change. 

13.  Notification:  hi  the  July  21, 1999, 
Federal  Register  notice,  we  proposed  to 
change  the  30  day  PCN  review  period  to 
45  days,  and  include  a  requirement  for 
district  engineers  to  determine  whether 
a  PCN  is  complete  within  30  days  of  the 
date  of  receipt. 

Two  commenters  supported  the 
proposed  changes  to  the  PCN  review 


period.  Many  commenters  objected  to 
the  proposed  changes,  stating  that 
allowing  30  days  for  a  completeness 
review  and  45  days  to  determine 
whether  the  pr9posed  work  qualifies  for 
NWP  authorization  makes  the  NWP 
process  similar  to  the  standard  permit 
process,  in  terms  of  processing  times. 
Two  commenters  remarked  that  the  30- 
day  completeness  review  period  should 
be  included  in  the  45-day  PCN  review 
period.  Two  commenters  said  that  the 
PCN  should  be  considered  complete  if 
the  Corps  does  not  request  additional 
information  prior  to  the  end  of  the  30 
day  completeness  review  period,  so  that 
the  Corps  cannot  defer  processing  the 
PCN  indefinitely.  One  commenter 
suggested  that  the  Corps  notify 
prospective  permittees,  through 
telephone  calls  or  postcards,  if  their 
PCNs  are  complete.  This  commenter 
said  that  such  a  process  would  relieve 
some  burdens  associated  with  the 
proposed  revisions  to  the  notification 
process.  Another  commenter 
recommended  modifying  General 
Condition  13  to  impose  a  time  limit  for 
the  Corps  to  notify  prospective 
permittees  that  all  of  the  requested 
information  has  been  received. 

The  30  day  completeness  review 
period  and  the  45  day  PCN  review 
period  are  not  independent  of  each 
other  (i.e.,  they  do  not  add  up  to  a  75 
day  review  period  for  NWP  activities). 
If  a  prospective  permittee  submits  a 
complete  PCN  to  the  Corps  district 
office,  the  45  day  PCN  review  period 
begins  on  the  date  of  receipt  and  the 
district  engineer  must  decide  whether  to 
issue  an  NWP  verification  or  exercise 
discretionary  authority  within  45  days. 
If  the  30  day  completeness  review 
period  has  passed  since  the  date  of 
receipt  of  a  PCN  and  the  district 
engineer  has  not  requested  additional 
information  to  make  the  PCN  complete, 
the  applicant  can  assume  the  PCN  is 
complete. 

Omer  commenters  recommended 
different  time  limits  for  PCN 
completeness  reviews.  One  commenter 
said  that  the  completeness  review 
should  be  done  on  the  date  of  receipt  of 
the  PCN  and  the  applicant  should  be 
notified  immediately  that  additional 
information  is  necessary  to  begin  the 
PCN  process.  Other  recommended  time 
periods  for  completeness  review 
included  7,  10,  and  15  days.  One 
commenter  objected  to  the  30  day 
completeness  review  period,  stating  that 
it  was  longer  than  the  completeness 
review  period  for  standard  permits  (i.e., 
15  days). 

It  is  impractical  for  district  engineers 
to  conduct  completeness  reviews  on  the 
date  of  receipt.  We  believe  the  30  day 


completsness  review  period  is  necessary 
because  district  engineers  can  make 
only  one  request  for  the  information 
needed  for  a  complete  PCN. 

Two  commenters  requested 
clarification  whether  the  45  day  PCN 
review  period  starts  on  the  day  the 
Corps  determines  the  PCN  to  be 
complete  or  the  date  the  complete  PCN 
is  received  in  the  district  office.  One 
commenter  asked  if  the  verification  of 
wetland  delineations  would  be  done 
within  the  30  day  completeness  review 
period.  Two  commenters  slipported 
allowing  only  one  request  for  additional 
information.  One  conmienter  asserted 
that  allowing  only  one  request  for 
additional  information  would  cause 
Corps  personnel  to  request  large 
amounts  of  information,  whether  or  not 
that  information  is  necessary  for  the 
review  of  the  PCN. 

The  45  day  PCN  review  period  begins 
on  the  date  of  receipt  of  a  complete 
PCN.  If  a  complete  PCN  is  submitted, 
the  45  day  PCN  review  period  starts  on 
the  date  of  receipt.  If  the  PCN  is 
incomplete  and  the  prospective 
permittee  submits  the  necessary 
information  to  make  the  PCN  complete, 
the  45  day  PCN  review  period  starts  on 
the  date  the  additional  information  is 
received  by  the  district  engineer.  The 
verification  of  delineations  of  special 
aquatic  sites  will  be  conducted  during 
the  30  day  completeness  review  period. 
A  complete  PCN  is  comprised  of  the 
information  listed  in  paragraph  (b)  of 
General  Condition  13.  If  the  prospective 
permittee  provides  all  of  the  relevant 
information  listed  in  paragraph  (b),  then 
the  PCN  is  complete  (provided  any 
delineations  of  special  aquatic  sites  are 
accurate)  and  the  45  day  PCN  review 
period  begins.  District  engineers  cannot 
request  information  not  listed  in 
paragraph  (b).  ff  the  district  engineer 
believes  that  the  proposed  work  may 
result  in  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
based  on  the  information  required  for 
the  PCN,  then  he  or  she  should  exercise 
discretionary  authority  and  require  an 
individual  permit  to  conduct  a  more 
thorough  review  of  that  activity. 

Many  commenters  suggested  that  the 
Corps  retain  the  30  day  PCN  review 
period.  One  commenter  said  that  15 
days  would  be  adequate  for  the  Corps  to 
determine  whether  a  complete  PCN 
would  qualify  for  NWP  authorization 
and  another  commenter  suggested  a  40 
day  review  period.  Many  commenters 
stated  that  the  larger  workload  caused 
by  the  proposed  new  and  modified 
NWPs  is  not  sufficient  justification  for 
increasing  the  PCN  review  period  to  45 
days  and  requested  that  the  Corps 
maintain  the  30  day  period. 
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We  contend  tha :  the  45  day  period  is 
necessary  to  deter  mine  if  a  PCN  is 
complete  (within  50  days),  conduct 
agency  coordination  if  necessary,  and 
review  the  PCN  to  determine  if  the 
proposed  work  is  luthorized  by  NWP. 
NWP  26  had  a  PC  4  review  period  of  45 
days  and  we  belie  /e  it  is  necessary  to 
retain  this  time  period  for  the  new 
NWPs. 

Several  commei  iters  stated  that 
paragraph  (b)  of  Gsneral  Condition  13 
should  clearly  stal  e  what  is  required  for 
a  complete  PCN,  sd  that  applicants  will 
know  what  they  n  ^d  to  submit  to  the 
district  engineer.  '  'hese  commenters 
also  said  that  cleai  ly  stating  what  is 
required  for  a  com  plete  PCN  would 
promote  consistency.  One  commenter 
requested  that  the  Corps  clarify  whether 
the  phrase  "additi  anal  information" 
refers  only  to  the  i  :ems  necessary  to 
make  the  PCN  con  iplete  or  to  any  other 
information  that  tl  le  district  engineer 
believes  is  necessa  ry  for  the  review  of 
the  PCN.  One  com  menter  recommended 
adding  a  requiremsnt  for  prospective 
permittees  to  supp  ly  all  information 
identified  in  the  NWP,  special 
conditions,  and  re;ional  conditions,  as 
well  as  any  inform  ation  required  by  the 
district  engineer.  T  'wo  commenters 
objected  to  the  am  Dunt  of  information 
required  for  PCNs, 

Paragraph  (b)  of  General  Condition  1 3 
lists  all  of  the  info:  ination  necessary  for 
a  complete  PCN.  Corps  districts  can 
provide  checklists  to  assist  prospective 
permittees,  especii  illy  if  they  have 
regional  conditions  that  specify 
additional  informa  tion  that  must  be 
submitted  with  PCNs.  The  phrase 
"additional  infonr  ation"  as  used  in  the 
context  of  General  Condition  13  refers 
only  to  the  information  that  is  necessary 
to  make  the  PCN  cbmplete.  We  have 
limited  the  amoun  t  of  information  that 
must  be  submitted  with  a  PCN  to  the 
minimum  necessaj  y  to  determine 
whether  the  propo  sed  work  will  result 
in  minimal  adverse  5  effects  on  the 
aquatic  environment,  individually  and 
cumulatively. 

Two  commentet  3  said  that  the 
statement  in  Genei  al  Condition  13 
indicating  that  the  permittee  can 
commence  work  il  the  district  engineer 
does  not  respond  ta  the  PCN  within  45 
days  is  meaningle:  s  because  of  the 
suspension  procec  ures  at  33  CFR 
330.5(d)(2),  which  allow  the  Corps  to 
stop  NWP  activitie  s  in  progress.  These 
commenters  said  t  lat  the  permittee 
cannot  safely  proc  jed  with  the  activity 
until  he  or  she  receives  authorization 
from  the  Corps. 

Some  prospectiv  e  permittees  may 
want  assiu'ance  th<  t  the  proposed  work 
is  authorized  by  N  AAP  and  will  not  start 


work  imtil  a  written  verification  is 
received  from  the  Corps.  The 
procedures  at  33  CFR  330.5(d)(2) 
provide  a  process  where  a  permittee 
who  begins  work  after  the  45  day  PCN 
period  expires  can  make  their  case  that 
they  have  expended  resources  and  it 
would  be  inequitable  for  the  Corps  to 
modify  their  project. 

One  commenter  suggested  that  the 
PCN  review  period  should  be  waived  in 
states  using  monthly  coordination 
meetings  to  review  and  process  permit 
applications.  One  commenter  suggested 
adding  a  fourth  item  in  paragraph  (a), 
which  would  state  that  the  prospective 
permittee  shall  not  begin  the  activity  "If 
the  District  Engineer  has  notified  the 
prospective  permittee  in  writing  that  the 
notification  is  still  incomplete." 

Paragraph  (a)  of  General  Condition  13 
does  not  prohibit  district  engineers  from 
responding  to  PCNs  in  a  more  timely 
manner  provided  all  other  requirements 
are  completed.  Paragraph  (a)  clearly 
states  that  district  engineers  will  notify 
prospective  permittees  if  their  PCNs  are 
still  incomplete,  and  since  the  45  day 
clock  does  not  start  until  the  PCN  is 
complete,  the  prospective  permittee 
may  not  start  work. 

One  commenter  stated  that  all  PCNs 
should  include  delineations  of  special 
aquatic  sites.  Another  commenter 
recommended  adding  NWPs  3  and  31  to 
paragraph  fb)(4).  One  commenter  said 
that  delineations  of  riffle  and  pool 
complexes  should  not  be  required  for 
PCNs  because  such  a  requirement 
imposes  bxirdens  on  applicants, 
especially  on  large  projects  such  as 
highways.  A  conmienter  suggested  that 
the  phrase  "submerged  aquatic 
vegetation"  used  in  paragraph  (b)(4) 
should  refer  only  to  vascular  plants. 

We  do  not  agree  that  delineations  of 
special  aquatic  sites  should  be 
submitted  with  all  NWP  PCNs.  Since 
NWPs  3  and  31  authorize  maintenance 
activities,  it  is  not  necessary  to  submit 
delineations  of  special  aquatic  sites  with 
PCNs  for  these  activities.  Maps 
indicating  stream  segments  containing 
riffle  and  pool  complexes  and  their 
location  can  be  used  as  delineations  of 
these  special  aquatic  sites.  It  is  not 
necessary  to  map  each  riffle  and  pool 
complex  within  a  stream.  The  phrase 
"submerged  aquatic  vegetation"  refers 
only  to  vascular  plants,  not  cdgae. 

One  commenter  suggested  that  the 
Corps  revise  paragraph  (b)  of  General 
Condition  13  to  require  dociunentation 
of  baseline  conditions  for  NWP  3 
activities.  This  commenter  also 
recommended  that  PCNs  for  NWP  3,7, 
and  31  activities  should  include 
locations  of  disposal  sites  for  dredged  or 
excavated  material.  One  commenter  said 


that  detailed  mitigation  and  monitoring 
plans  should  be  submitted  with  PCNs 
for  activities  authorized  by  NWPs  12, 
14,  39,  40,  41,  42,  43,  and  44.  One 
commenter  indicated  that  a  statement 
discussing  on-site  avoidance  and 
minimization  should  be  required  for  all 
NWP  activities  that  require  PCNs. 
Another  commenter  asserted  that  a 
statement  of  avoidance  and 
minimization  should  be  required  for 
NWPs  12, 14,  40,  41,  and  42.  One 
commenter  said  that  the  information 
required  to  be  submitted  with  a  PCN  is 
inadequate  to  ensiu-e  compliance  with 
ESA. 

The  text  of  paragraph  (iii)  of  NWP  3 
states  that  the  permittee  "should" 
provide  evidence  to  justify  the  extent  of 
the  proposed  restoration,  but  such 
evidence  is  not  required.  We  do  not 
agree  that  it  is  necessary  to  include 
location  maps  of  disposal  sites  for 
dredging  or  excavation  activities 
authorized  by  NWPs  3,7,  and  31, 
because  the  material  removed  from 
waters  of  the  United  States  will  not  be 
deposited  in  waters  of  the  United  States, 
unless  the  district  engineer  issues  a 
separate  authorization  to  discharge  that 
material  into  waters  of  the  United 
States.  Under  that  separate 
authorization  process,  the  district 
engineer  will  assess  the  impacts  to  the 
disposal  site.  We  maintain  our  position 
that  compensatory  mitigation  plans, 
including  monitoring  plans,  submitted 
with  a  PCN  can  be  either  ccnceptual  or 
detailed.  District  engineers  can  require 
more  detailed  compensatory  mitigation 
plans  through  special  conditions  of  the 
NWP  authorization  where  appropriate. 
We  also  do  not  agree  that  avoidance  and 
minimization  statements  should  be 
required  for  other  NWPs.  We  maintain 
oiu-  position  on  this  matter  as  it  was 
discussed  in  the  July  21, 1999,  Federal 
Register  notice.  The  information  that 
must  be  submitted  with  a  PCN  is 
adequate  for  the  Corps  to  make  its  initial 
determination  concerning  compliance 
with  ESA. 

Two  commenters  noted  that  the  Corps 
did  not  add  a  provision  to  paragraph  (b) 
of  General  Condition  13  that  requires 
prospective  permittees  to  submit  a  list 
of  names  of  Federally-listed  endangered 
or  threatened  species  and  the  names  or 
locations  of  historic  properties  that  may 
be  affected  by  the  proposed  work.  The 
Corps  stated  in  the  July  21,  1999, 
Federal  Register  notice  (64  FR  39340) 
that  it  would  add  these  provisions  to 
General  Condition  13. 

We  have  added  these  requirements  to 
paragraph  (b)  of  General  Condition  13  as 
subparagraphs  (17)  and  (18), 
respectively.  In  addition,  we  have 
modified  subparagraph  (b)(9)  to  comply 


with  the  recent  modification  of  NWP  29, 
which  reduced  the  acreage  limit  to  'A 
acre  {see  64  FR  47175).  We  have  also 
added  subparagraph  (b){19),  which 
describes  the  documentation  that  must 
be  submitted  with  the  PCNs  for  certain 
NWP  activities  within  100-year 
floodplains. 

hi  paragraph  (d)  of  the  proposed 
modification  of  General  Condition  13, 
one  commenter  objected  to  the  use  of 
the  term  "net"  in  the  context  of 
determining  whether  the  adverse  effects 
to  the  aquatic  environment  are  minimal, 
after  considering  compensatory 
mitigation  that  offsets  impacts 
authorized  by  NWPs.  This  commenter 
says  that  the  wording  of  the  second 
sentence  of  paragraph  (d)  is  contrary  to 
the  Corps  policy  of  determining  that 
impacts  authorized  by  NWPs  are 
minimal  without  considering 
mitigation.  One  commenter  asked  if  the 
term  "mitigation"  in  paragraph  (d) 
refers  to  compensatory  mitigation. 
Another  commenter  requested  a 
definition  of  the  term  "adverse"  as  it  is 
used  in  the  context  of  paragraph  (d). 
One  commenter  requested  that  the 
Corps  clarify  whether  the  word  "work" 
in  paragraph  (d)  refers  only  to 
mitigation  work  or  the  permitted 
activity. 

The  language  of  paragraph  (d) 
complies  with  Corps  regulations  for  the 
NWP  program,  specifically  33  CFR 
330.1(e)(3),  which  provides  for  the  use 
of  compensatory  mitigation  to  offset 
losses  of  waters  of  the  United  States 
authorized  by  NWPs  and  ensure  that  the 
adverse  effects  on  the  aquatic 
environment  are  minimal.  The  word 
"mitigation"  in  the  second  sentence  of 
paragraph  (d)  refers  to  the  mitigation 
process.  We  do  not  agree  that  it  is 
necessary  to  provide  a  definition  of  the 
term  "adverse"  since  the  commonly 
used  definition  is  applicable.  The  word 
"work"  refers  to  the  proposed  activity, 
but  the  compensatory  mitigation  is  also 
considered  when  determining  whether 
the  adverse  effects  on  the  aquatic 
environment  are  minimal. 

Two  conmienters  supported  the  1  acre 
threshold  for  agency  coordination.  One 
commenter  suggested  a  Vs  acre 
threshold.  A  number  of  commenters 
said  that  agency  coordination  should  be 
required  for  all  NWP  activities  that 
require  PCNs.  One  commenter 
recommended  agency  coordination  for 
activities  that  result  in  the  loss  of  greater 
than  250  linear  feet  of  stream  bed.  One 
commenter  said  that  PCNs  should  be 
coordinated  with  the  U.S.  FWS  for  any 
NWP  activity  that  could  affect 
Federally-listed  endangered  or 
threatened  species  or  their  habitats. 
Another  commenter  indicated  that 
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include  the  word  "aquatic"  in  the  first 
sentence  of  paragraph  (e). 

Two  commenters  opposed  the 
proposed  changes  to  the  agency 
coordination  period.  Three  commenters 
said  that  15  days  is  enough  time  for 
agency  coordination.  Other  commenters 
suggested  5,  10,  or  30  days  for  agency 
coordination.  One  commenter 
recommended  45  days  for  agency 
coordination,  with  the  ability  for 
agencies  to  receive  an  extension  of  time. 
One  commenter  requested  clarification 
whether  the  25  day  agency  review 
period  is  added  to  the  45  day  PCN 
review  period  or  whether  the  agency 
coordination  process  occurs  during  the 
45  day  PCN  review  period.  One 
commenter  said  that  the  25  day  agency 
coordination  period  conflicts  with  ESA 
regulations,  which  provide  30  days  to 
respond  to  a  request  for  a  Ust  of  species 
that  may  occur  in  the  project  area. 

We  will  maintain  the  10  day  period 
for  agencies  to  request  an  additional  15 
days  to  provide  substantive,  site-specific 
comments  on  PCNs.  Twenty-five  days  is 
sufficient  for  agencies  to  comment  on 
PCNs.  The  agency  coordination  process 
occurs  during  the  45  day  PCN  review 
period.  Ehiring  the  agency  coordination 
period,  the  Corps  is  not  requesting  a  list 
of  Federally-listed  endangered  or 
threatened  species  that  may  be  in  the 
project  area.  Therefore,  the  agency 
coordination  period  does  not  violate 
ESA  regulations. 

Several  commenters  objected  to  the 
text  in  paragraph  (f)  that  requires 
wetland  delineations  to  be  performed  in 
accordance  with  the  current  method 
required  by  the  Corps.  These 
commenters  assert  that  this  language 
allows  Corps  personnel  to  use  methods 
and  criteria  that  are  not  in  the  1987 
Coqjs  of  Engineers  Wetlands 
Delineation  Manual  and  expand  the 
Corps  jurisdiction.  These  commenters 
said  that  the  text  of  this  paragraph 
should  be  revised  to  specifically 
reference  the  1987  Corps  of  Engineers 
Wetlands  Delineation  Manual.  Another 
commenter  recommended  that 
paragraph  (f)  include  a  statement  that 
the  permittee  is  responsible  for  the 
acciiracy  of  the  delineation  of  special 
aquatic  sites. 

We  do  not  agree  with  these 
commenters.  The  only  currently 
acceptable  method  that  the  Corps  uses 
for  delineating  wetlands  is  the  1987 
Corps  of  Engineers  Wetlands 
Delineation  Manual  and  associated 
guidance.  We  will  not  change  the  text  of 
paragraph  (f)  because  the  required 
delineation  manual  may  change  in  the 
future. 

Several  commenters  recommended 
combining  paragraph  (g)  of  General 


agency  coordination  of  PCNs  should  be 
conducted  for  any  NWP  activities  in 
streams  or  aquatic  resources  of  natural 
importance. 

We  are  reducing  the  1  acre  threshold 
for  agency  coordination  to  Vz  acre 
because  most  of  the  new  NWPs  have 
maximum  limits  of  V2  acre.  There  will 
be  coordination  of  some  PCNs  because 
there  are  NWPs  based  on  other 
government  programs,  such  as  NWPs  17 
and  38,  that  can  authorize  activities  that 
result  in  the  loss  of  greater  than  V2  acre 
of  waters  of  the  United  States.  If  those 
NWPs  require  submission  of  a  PCN  to 
the  district  engineer  and  the  proposed 
work  will  result  in  the  loss  of  greater 
than  Vz  acre  of  waters  of  the  United 
States,  then  the  Corps  will  conduct 
agency  coordination.  Activities  that  may 
affect  Federally-listed  endangered  or 
threatened  species  or  their  critical 
habitat  will  be  coordinated  with  the 
U.S.  FWS  or  NMFS,  as  appropriate. 
District  engineers  can  conduct  agency 
coordination  in  other  circumstances  at 
their  discretion. 

One  commenter  asked  for  clarification 
whether  a  PCN  is  transmitted  to 
agencies  upon  receipt  of  the  PCN  or 
whether  the  PCN  must  be  determined  to 
be  complete  before  it  is  sent  to  the 
agencies.  Two  commenters  said  that,  for 
activities  requiring  agency  coordination, 
the  applicant  should  mail  copies  of  the 
PCN  to  the  reviev/  agencies  to  expedite 
the  PCN  process.  One  commenter 
recommended  adding  the  Federal 
Emergency  Management  Agency 
(FEMA)  to  the  list  of  agencies  for 
coordination.  Another  conmienter  said 
that  the  Corps  should  provide  written 
responses  to  agency  comments  received 
in  response  to  PCNs.  One  commenter 
recommended  inserting  the  word 
"aquatic"  between  the  words  "adverse 
environmental"  in  paragraph  (e). 

We  do  not  start  agency  coordination 
until  we  determine  that  the  PCN  is 
complete.  It  would  not  be  advantageous 
for  a  prospective  permittee  to  submit  a 
PCN  directly  to  review  agencies  because 
the  PCN  may  not  be  complete.  District 
engineers  can,  at  their  discretion, 
include  FEMA  with  the  other  review 
agencies.  We  do  not  agree  that  district 
engineers  should  provide  written 
responses  to  agency  comments,  except 
where  Essential  Fish  Habitat  (EFH) 
conservation  recommendations  are 
received  fh)m  NMFS  in  response  to  a 
PCN.  There  is  a  statutory  requirement  in 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  for 
Federal  action  agencies  to  provide 
written  responses  to  EFH  conservation 
recommendations.  We  have  modified 
paragraph  (e)  to  address  this 
requirement.  We  agree  that  we  should 
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Condition  13  with  '  General  Condition  19 
so  that  the  mitigatidn  requirements  of 
the  NWPs  would  b( !  in  one  general 
condition.  One  con  imenter  suggested 
that  deed  restrictio:  is  and  protective 
covenants  should  b^e  required  as  part  of 
a  compensatory  mi  igation  proposal 
submitted  with  a  P  ::N.  One  commenter 
recommended  that  Ithe  Corps  reinstate 
the  following  langyage  into 
subparagraph  (ii)  of  paragraph  (g): 
"*  *  *  should  confflder  mitigation 
banking  and  other  forms  of  mitigation 
including  contributions  to  wetland  trust 
funds,  in  lieu  fees  to  non-profit  land 
restoration  and  stei  vardship 
organizations,  Stat9  or  coimty  natural 
resource  management  agencies,  where 
such  fees  contribute  to  the  restoration, 
creation,  replacement,  enhancement,  or 
preservation  of  wetlands." 

We  have  moved  paragraph  (g)  of 
General  Condition  jl  3  to  General 
Condition  19.  Prospective  permittees 
can  submit  either  qonceptual  or  detailed 
compensatory  mitigation  proposals  with 
their  PCNs,  but  the^  are  not  required  to 
ions  or  protective 
ae.  As  special 
'  verification,  the 
ay  require  deed 

ive  covenants  for 
gation  projects.  We 
j  is  necessary  to  put 
jback  into  the  general 


submit  deed  restri 
covenants  at  that 
conditions  to  a 
district  engineer 
restrictions  or  proti 
compensatory  mi 
do  not  agree  that  i 
the  referenced  te 


condition  because  JGeneral  Condition  19 
allows  district  engineers  the  flexibility' 
to  consider  all  appropriate  forms  of 
compensatory  mitigation,  including 
mitigation  banks  and  other  consolidated 
approaches  to  compensatory  mitigation. 

One  commenter  jobjected  to  the 
statement  in  paragraph  (g)  of  the 
proposed  modification  of  General 
Condition  13  that  identifies  mitigation 
banks,  in  lieu  fee  programs,  and  other 
types  of  consolidated  mitigation  as 
preferred  methods  This  commenter  said 
that  if  compensate  ry  mitigation  is 
necessary,  the  method  should  be  at  the 
discretion  of  the  applicant  and  consider 
economic  and  env  ronmental  factors. 
This  commenter  a  so  stated  that  the 
Corps  should  onlyl  determine  if  the 
compensatory  mitigation  method 
chosen  by  the  app  icant  is  appropriate. 

Our  preference  or  consolidated 
compensatory  mit  gation  methods  such 
as  mitigation  bank  s  does  not  prohibit 
the  use  of  other  m  sthods  to  provide 
compensatory  mit  gation,  if  the  district 
engineer  determir  es  that  the  other 
methods  are  appr(  priate  and  adequately 
offset  losses  of  aq»  latic  resource 
functions  and  vali  les.  General  Condition 
19  clearly  states  tl  lat  mitigation  must  be 
practicable,  and  tl  le  district  engineer 
will  consider  cost ;  and  environmental 
factors  when  dete  mining  if  the 


prospective  permittee's  compensatory 
mitigation  proposal  is  acceptable. 

Two  commenters  stated  that  the  Corps 
should  post  PCNs  on  the  Internet. 
Another  commenter  concurred  with  the 
Corps  position  against  posting  PCNs  on 
the  hitemet,  stating  that  such  a  process 
would  result  in  delays  to  the  regulated 
public  and  provide  no  additional  value 
to  the  review  of  PCNs. 

As  discussed  in  the  July  21, 1999, 
Federal  Register  notice,  we  maintain 
oior  position  that  posting  of  PCNs  on 
Internet  home  pages  would  provide  no 
added  value  to  our  review  of  these 
PCNs. 

This  general  condition  is  adopted 
with  the  modifications  discussed  above. 

15.  Use  of  Multiple  Nationwide 
Permits:  hi  the  July  21, 1999,  Federal 
Register  notice,  we  proposed  to  modify 
this  general  condition  to  ensure  that  the 
use  of  more  than  one  NWP  to  authorize 
a  single  and  complete  project  will  result 
in  minimal  adverse  effects  on  the 
aquatic  environment. 

One  commenter  supported  the 
proposed  modification  of  General 
Condition  15.  Many  commenters 
objected  to  the  proposed  modification  of 
this  general  condition,  stating  that  it 
would  prohibit  the  authorization  of 
activities  with  minimal  adverse  effects. 
One  commenter  said  that  the  proposed 
modification  is  contrary  to  33  CFR 
330.6(c)  and  must  be  addressed  through 
rulemaking.  A  number  of  commenters 
indicated  that  the  use  of  more  than  one 
NWP  to  authorize  a  single  and  complete 
project  should  be  unrestricted  because 
of  the  low  acreage  limits  of  the  proposed 
new  and  modified  NWPs.  Several 
commenters  objected  to  permittees 
using  more  than  one  NWP  to  authorize 
a  single  and  complete  project.  One 
commenter  said  that  the  proposed 
modification  of  this  general  condition 
will  cause  more  piecemealing  of 
activities  and  discourage  watershed- 
based  planning  and  compensatory 
mitigation. 

The  modification  of  General 
Condition  15  is  necessary  to  ensure  that 
the  use  of  more  than  one  NWP  to 
authorize  a  single  and  complete  project 
does  not  result  in  more  than  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  The  proposed 
modification  is  not  contrary  to  33  CFR 
330.6(c)  because  that  provision  in  the 
NWP  regulations  simply  states  that  two 
or  more  different  NWPs  can  be 
combined  to  authorize  a  single  and 
complete  project.  With  the  modification 
of  General  Condition  15,  we  are  not 
prohibiting  the  use  of  more  than  one 
NWP  to  authorize  a  single  and  complete 
project.  Instead,  we  are  simply  imposing 


an  acreage  limit  based  on  the  maximum 
specified  acreage  limit  of  those  NWPs 
used  to  authorize  a  single  and  complete 
project.  We  do  not  agree  that  the 
modification  of  General  Condition  15 
will  encourage  piecemealing  of 
activities,  since  the  definition  of  the 
term  "single  and  complete  project"  is 
clearly  defined  at  33  CFR  330.2(i)  and 
this  definition  has  not  changed.  The 
modification  of  this  general  condition  is 
adopted  as  proposed. 

1 6.  Water  supply  intakes:  In  the  July 
21,  1999,  Federal  Register  notice,  we 
did  not  propose  any  changes  to  this 
general  condition.  One  commenter 
objected  to  this  general  condition, 
stating  that  it  is  too  vague,  excessive, 
and  difficult  to  manage.  This 
commenter  recommend  that  the  Corps 
require  submission  of  a  PCN  when  a 
proposed  activity  is  within  1  mile 
upstream  of  a  pubfic  water  supply 
intake. 

District  engineers  will  determine 
whether  an  activity  is  subject  to  this 
general  condition.  Imposing  a 
notification  requirement  based  on  a 
distance  from  an  intake  structure  is  not 
appropriate  for  a  national  condition,  but 
division  engineers  can  regionally 
condition  the  NWPs  to  estabUsh  specific 
distances  from  public  water  supply 
intakes.  This  general  condition  is 
adopted  without  change. 

1 7.  Shellfish  Beds:  In  the  July  21. 
1999,  Federal  Register  hotice,  we 
proposed  to  change  the  title  of  this 
general  condition  from  "Shellfish 
Production"  to  "Shellfish  Beds."  We 
also  proposed  to  change  the  phrase 
"concentrated  shellfish  production"  to 
"concentrated  shellfish  populations" 
because  the  word  "production"  implies 
that  the  general  condition  applies  only 
to  areas  actively  managed  for  shellfish 
production. 

Two  commenters  recommended  that 
the  Corps  change  this  general  condition 
from  a  prohibition  against  activities  in 
areas  of  concentrated  shellfish 
populations  to  a  notification 
requirement  when  any  proposed  NWP 
activity  may  cover  concentrated 
shellfish  populations.  One  commenter 
objected  to  changing  the  title  of  this 
general  condition  from  "Shellfish 
Production"  to  "Shellfish  Beds."  This 
commenter  also  indicated  that  the 
restrictions  imposed  by  this  general 
condition  are  too  broad. 

With  the  exception  of  NWP  4,  we  do 
not  agree  that  the  NWPs  should 
authorize  activities  in  concentrated 
shellfish  beds.  Changing  the  terms  of 
this  general  condition  from  "shellfish 
production"  to  "shellfish  beds"  is 
necessary  to  ensure  that  activities 
authorized  by  NWPs  result  in  minimal 
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adverse  effects  on  the  aquatic 
environment,  especially  in  areas  of 
concentrated  shellfish  populations  that 
may  be  harvested  for  human 
consumption.  The  modification  of  this 
general  condition  is  adopted  as 
proposed. 

18.  Suitable  Material:  In  the  July  21, 
1999,  Federal  Register  notice,  we  did 
not  propose  any  changes  to  this  general 
condition,  but  one  commenter  requested 
further  definitions  of  suitable  material 
and  debris  that  can  be  used. 

We  do  not  agree  that  it  is  necessary 
to  further  define  what  constitutes 
"suitable  material"  for  the  purposes  of 
this  general  condition.  It  is  impractical 
to  provide  a  comprehensive  hst  of 
unsuitable  materials.  If  there  are 
questions  concerning  the  suitability  of  a 
particular  material,  the  permittee  should 
contact  the  appropriate  Corps  district 
office  and  ask  if  that  material  is 
considered  suitable  for  the  purposes  of 
General  Condition  18.  This  general 
condition  is  adopted  without  change. 

19.  Mitigation:  In  the  July  21,  1999, 
Federal  Register  notice,  we  proposed 
several  changes  to  this  general 
condition.  Several  commenters 
recommended  combining  the  mitigation 
information  in  paragraph  (g)  of  General 
Condition  13  with  this  general 
condition.  One  commenter  stated  that 
this  general  condition  is  contrary  to  the 
1990  mitigation  MOA.  Numerous 
commenters  said  that  General  Condition 
19  should  specify  that  mitigation  is 
required,  to  the  maximum  extent 
practicable,  in  the  same  watershed  as 
the  impact  site. 

We  have  combined  the  provisions  of 
paragraph  (g)  of  General  Condition  13 
with  the  provisions  of  General 
Condition  19,  so  that  the  mitigation 
requirements  for  the  NWPs  are  in 
General  Condition  19.  The  1990 
mitigation  MOA  applies  only  to 
standard  individual  permits,  not  general 
permits  such  as  the  NWPs.  Although  we 
encourage  permittees  to  locate 
compensatory  mitigation  in  the  same 
watershed  as  the  site  of  the  authorized 
work,  there  are  occasions  where  it  may 
be  necessary  or  more  beneficial  to  the 
aquatic  environment  to  implement 
compensatory  mitigation  outside  of  the 
watershed.  For  example,  restoring 
wetlands  in  a  degraded  watershed  to 
compensate  for  losses  of  wetlands  in  a 
watershed  with  less  impacts  may  be 
better  for  the  overall  aquatic 
environment. 

One  conunenter  suggested  that 
General  Condition  19  should  contain  a 
provision  that  allows  district  engineers 
to  determine  that  compensatory 
mitigation  is  unnecessary  if  the  adverse 
effects  on  the  aquatic  environment  are 


minimal  without  compensatory 
mitigation.  Several  commenters  objected 
to  the  phrase  in  the  second  sentence  of 
the  proposed  modification  of  General 
Condition  19  which  states  that 
compensatory  mitigation  is  required 
"_*  *  *  at  least  to  the  extent  that 
adverse  environmental  effects  to  the 
aquatic  environment  are  minimal." 
These  commenters  contend  that  this 
language  allows  the  Corps  to  require 
mitigation  in  excess  of  the  amount 
necessary  to  offset  the  authorized 
impacts. 

In  accordance  with  the  NWP 
regulations,  district  engineers  can 
determine  that  compensatory  mitigation 
is  not  necessary  to  ensure  that  the 
authorized  work  results  in  minimal 
adverse  effects  on  the  aquatic 
environment.  District  engineers  will 
require  only  the  amoimt  of 
compensatory  mitigation  that  is  needed 
to  ensiu-e  that  the  net  adverse  effects  on 
the  aquatic  environment  are  minimal, 
individually  and  cimiulatively. 

One  commenter  supported  the 
inclusion  of  enhancement  and 
preservation  in  the  definition  of 
compensatory  mitigation.  Another 
commenter  said  that  the  definition  of 
mitigation  should  be  expanded  from 
restoration,  creation,  enhancement, 
preservation,  and  vegetated  buffers  to 
include  avoiding,  minimizing, 
rectifying,  reducing,  or  compensating 
for  losses  of  aquatic  resources  to  make 
it  consistent  with  paragraph  (g)  of 
General  Condition  13,  which  recognizes 
this  broader  definition. 

Since  we  have  moved  the  provisions 
of  paragraph  (g)  of  General  Condition  13 
to  General  Condition  19,  this  general 
condition  recognizes  these  types  of 
mitigation.  Rectifying  impacts  to  the 
aquatic  environment  is  similar  to  the 
enhancement  and  restoration  of  aquatic 
resoiu-ces.  Reducing  impacts  to  the 
aquatic  environment  is  similar  to 
minimization. 

A  number  of  commenters  objected  to 
the  removal  of  the  phrase  "unless  the 
District  Engineer  approves  a 
compensation  plan  that  the  District 
Engineer  determines  is  more  beneficial 
to  the  environment  than  on-site 
minimization  and  avoidance  measures" 
which  was  in  December  13,  1996, 
version  of  "Section  404  Only" 
Condition  4,  fitjm  which  General 
Condition  19  was  derived.  These 
commenters  stated  that  the  removal  of 
this  language  conflicts  with  some  recent 
statements  by  the  Corps,  including 
preferences  for  mitigation  banks  and  in 
lieu  fee  programs.  One  commenter 
indicated  that  permittees  should  have 
options  for  providing  compensatory 
mitigation,  including  the  ability  to 


utilize  off-site  compensatory  mitigation 
(e.g.,  mitigation  banks  and  in  lieu  fee 
programs)  and  out-of-kind 
compensatory  mitigation  (e.g.,  vegetated 
buffers  next  to  open  waters). 

The  modification  of  General 
Condition  19  does  not  conflict  with  our 
preference  for  using  consolidated 
compensatory  mitigation  methods  to 
offset  losses  of  waters  of  the  United 
States  authorized  by  NWPs.  General 
Condition  19  simply  states  that  the 
district  engineer  will  require,  when 
necessary,  the  restoration,  creation, 
enhancement,  or  preservation  of  aquatic 
resources  to  ensure  that  the  adverse 
effects  on  the  aquatic  environment  are 
minimal,  individually  and 
cumulatively.  That  compensatory 
mitigation  can  be  provided  by 
individual  compensatory  mitigation 
projects  or  consolidated  mitigation 
methods,  such  as  mitigation  banks. 
District  engineers  have  flexibility  to 
determine  the  appropriate  options  for 
compensatory  mitigation  on  a  case-by- 
case  basis.  For  activities  authorized  by 
NWPs,  the  selected  compensatory 
mitigation  method  should  be  based  on 
what  is  best  for  the  aquatic  environment 
and  what  is  practicable  for  the 
permittee. 

One  commenter  recommended 
modifying  the  vegetated  buffer 
requirements  in  General  Condition  19  to 
allow  district  engineers  to  waive  these 
requirements  if  it  is  impractical  for  the 
permittee  to  establish  and  maintain 
vegetated  buffers.  Another  commenter 
suggested  that  General  Condition  19 
should  be  modified  to  place  more 
emphasis  on  on-site  avoidance  and 
minimization  so  that  large  scale 
mitigation  such  as  vegetated  buffers 
would  be  required  ocdy  in  exceptional 
circumstances.  Two  commenters  said 
that  the  text  of  General  Condition  19 
should  be  rewritten  to  acknowledge  that 
NWPs  authorize  activities  that  have 
minimal  adverse  effects  on  the  aquatic 
environment  and  that  most  mitigation 
for  NWP  activities  would  consist  of 
avoidance  and  small  restoration 
projects,  not  the  large  scale  mitigation 
that  would  result  from  establishing  50  to 
125  foot  wide  vegetated  buffers.  One 
commenter  stated  that  General 
Condition  19  does  not  contain  specific 
requirements  for  maintaining  and 
protecting  vegetated  buffers  and  asked 
how  the  maintenance  of  vegetated 
buffers  will  be  guaranteed.  One 
commenter  objected  to  requiring 
vegetated  buffers  to  be  comprised  of 
native  species,  because  it  would 
necessitate  the  removal  of  undesirable 
species  in  existing  riparian  buffers. 

We  have  added  the  phrase  "to  the 
maximum  extent  practicable"  to  the 
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all  spawning  areas.  One  conmienter 
reconunended  expanding  the  scope  of 
General  Condition  20  to  spavming  areas 
of  importance  to  recreational  fisheries. 
One  commenter  suggested  that  the 
phrase  "important  spawning  areas" 
should  be  replaced  with  "spawning 
areas  that  support  Federally-listed  or 
special  status  fish."  A  commenter  said 
that  spawrning  areas  that  are  important 
for  state-listed  endangered  or  threatened 
species  or  ecologically  important  fish 
species  can  be  addressed  through 
General  Condition  25.  Designated 
Critical  Resource  Waters.  One 
commenter  requested  that  the  Corps 
provide  a  definition  of  the  term 
"substantial"  as  it  is  used  in  the  context 
of  this  general  condition  because  many 
species  of  fish  can  tolerate  high 
turbidity  levels  for  short  periods  of  time. 

We  maintain  our  position  that  the 
terms  of  this  general  condition  shoxild 
be  limited  to  spawning  areas  used  by 
species  that  are  harvested  commercially 
for  human  consiunption.  Division 
engineers  can  impose  regional  general 
conditions  to  restrict  or  prohibit 
activities  in  spawning  areas  used  by 
other  species.  We  cannot  provide  a 
definition  of  the  word  "substantial"  as 
it  is  used  in  the  context  of  this  general 
condition  because  it  is  more  appropriate 
to  make  this  determination  on  a  case-by- 
case  basis,  depending  on  the 
characteristics  of  the  project  site  and  the 
species  that  may  be  affected.  This 
general  condition  is  adopted  as 
proposed. 

21.  Management  of  Water  Flows:  In 
the  July  21, 1999,  Federal  Register 
notice,  we  proposed  to  modify  this 
general  condition  to  require  permittees 
to  maintain,  to  the  maximvun  extent 
practicable,  preconstruction  surface 
water  flow  patterns. 

Three  commenters  supported  the 
proposed  modification  of  General 
Condition  21.  Several  commenters 
objected  to  the  proposed  modification. 
One  commenter  suggested  that  the  text 
of  the  proposed  modification  should  be 
withdrawn  and  replaced  with  the 
original  language  of  "Section  404  Only" 
Condition  6.  A  number  of  commenters 
stated  that  the  Corps  does  not  have  the 
statutory  authority  to  impose  the 
requirements  of  this  general  condition. 
Two  commenters  indicated  that  the 
proposed  modification  of  General 
Condition  21  is  contrary  to  33  CFR 
320.4(m).  One^commenter  said  that  best 
management  practices  should  be 
required  instead  of  this  general 
condition.  Numerous  commenters  stated 
that  the  requirements  of  General 
Condition  21  duplicate  existing  state  or 
local  programs.  One  commenter 
expressed  concern  that  this  general 


condition  will  impose  requirements  that 
are  contrary  to  local  standards  or 
watershed  plans.  One  commenter  said 
that  the  requirements  of  this  general 
condition  will  make  the  NWP  program 
useless  because  all  dredge  and  fill 
activities  affect  water  flow. 

We  have  statutory  authority,  through 
section  404  of  the  Clean  Water  Act,  to 
impose  General  Condition  21  because 
this  general  condition  is  necessary  to 
ensure  that  activities  authorized  by 
NWPs  result  in  minimal  adverse  effects 
on  the  aquatic  environment.  Flooding 
and  erosion  that  results  from  changes  in 
siu"face  water  flows  can  have  more  than 
minimal  adverse  effects  on  the  aquatic 
environment.  The  requirements  of  this 
general  condition  are  not  contrary  to  33 
CFR  320.4(m}  because  that  section  of  the 
Corps  regulations,  which  addresses  the 
allocation  of  water  supplies,  is 
unrelated  to  the  intent  of  General 
Condition  21. 

District  engineers  can  refer  to  best 
management  practices  to  assist 
permittees  in  complying  with  this 
general  condition,  but  we  do  not  agree 
that  best  management  practices  are  more 
efficient  methods  of  achieving  the 
objectives  of  General  Condition  21. 
Although  the  requirements  of  this 
general  condition  may  duplicate 
existing  state  or  local  programs,  it  is 
important  to  note  that  not  all  state  and 
local  governments  address  the 
management  of  water  flows.  Therefore, 
we  believe  that  it  is  necessary  to 
impose,  on  a  nationwide  basis,  the 
requirements  of  General  Condition  21 
on  activities  authorized  by  NWPs.  If  the 
state  or  local  government  adequately 
addresses  the  management  of  surface 
water  flows,  the  district  engineer  will 
defer  to  those  agencies.  However,  if  the 
state  or  local  government  does  not 
adequately  address  the  management  of 
water  flows,  district  engineers  will 
determine  if  the  proposed  work 
complies  with  General  Condition  21  and 
may  impose  special  conditions  on  the 
NWP  to  ensure  that  the  authorized  work 
results  in  minimal  adverse  effects  on 
surface  water  flows.  If  the  activity  is 
part  of  a  larger  system  designed  to 
manage  water  flows,  then  activity- 
specific  management  of  water  flows  is 
not  required.  It  is  unlikely  that  this 
general  condition  will  result  in 
requirements  that  are  contrary  to 
watershed  plans,  because  the  intent  of 
General  Condition  21  is  to  ensure  that 
activities  authorized  by  NWPs  result 
only  in  minimal  adverse  effects  on  the 
aquatic  environment. 

Although  most  discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States  authorized  by  NWPs  alter  surface 
water  flow  patterns,  these  changes  are 
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usually  minimal  or  could  be  mitigated 
to  the  minimal  adverse  effect  level  and 
would  comply  with  General  Condition 
21.  If  more  than  minimal  changes  to 
surface  water  flows  will  occur  as  a 
result  of  the  proposed  work,  the  activity 
should  be  reviewed  through  the 
individual  permit  process  or  the  activity 
should  be  modified  with  mitigation  to 
comply  with  General  Condition  21. 

Two  commenters  objected  to  the 
proposed  modification,  stating  it  is  too 
subjective.  These  conunenters  said  that 
a  lack  of  specific  criteria  will  cause 
inconsistent  and  arbitrary 
implementation.  These  commenters 
requested  specific  criteria  that  will 
allow  consistent  determination  of 
compUance.  One  commenter  stated  that 
the  general  condition  should  specify  a 
storm  event  magnitude  that  will  be  used 
to  determine  compliance,  because 
requiring  no  change  in  water  flows  for 
a  2 -year  storm  event  is  different  that 
requiring  no  change  in  water  flows  for 
a  100-year  storm  event.  A  commenter 
requested  clarification  whether  the 
general  condition  addresses  stream 
flow,  overland  flow,  and/or  storm  water 
flow.  One  commenter  objected  to  the 
proposed  modification  of  this  general 
condition  because  it  requires  only 
qualitative  analysis.  Two  commenters 
opposed  the  proposed  modification  of 
Gisneral  Condition  21  because  the  Corps 
has  not  explained  how  compliance  will 
be  determined,  specifically  how  pre- 
construction  and  post-construction 
water  flows  will  be  determined.  One 
commenter  recommended  that  the 
Corps  adopt  the  guidelines  at  23  CFR 
Part  650  (i.e.,  the  Federal  Highway 
Administration's  regulations  concerning 
bridges,  structiu-es,  and  hydraulics)  to 
address  floodplain  encroachments  and 
provide  consistency  for  permit 
applicants. 

We  do  not  agree  that  specific  criteria 
should  be  provided  nationally,  because 
of  the  large  variability  in  hydrologic 
regimes  and  site  conditions  across  the 
country.  District  engineers  are  better 
suited  to  establish  local  qualitative 
criteria  to  determine  compliance  with 
this  general  condition.  As  discussed  in 
the  July  21,  1999,  Federal  Register 
notice,  this  general  condition  applies  to 
general  surface  water  flow  patterns  over 
the  course  of  a  year,  not  to  any 
particular  storm  event.  The  types  of 
water  flows  subject  to  this  general 
condition  include  both  stream  flows  and 
overland  flow.  For  example,  this  general 
condition  prohibits  the  use  of  NWPs  to 
authorize  activities  that  will  redirect 
substantial  amounts  of  surface  water  to 
adjoining  property  owners  and  more 
than  minimally  increase  the  magnitude 
of  flooding  on  their  property. 


To  determine  complianse  with  this 
general  condition,  district  engineers  will 
rely  on  their  judgement  and  knowledge 
of  local  water  flow  patterns.  District 
engineers  will  not  require  detailed 
hydrologic  analyses  or  engineering 
studies. 

Two  commenters  stated  that  requiring 
permittees  to  maintain,  to  the  maximum 
extent  practicable,  surface  water  flows 
from  the  site  is  an  impossible  standard 
to  meet,  since  such  a  requirement 
allows  no  change  from  pre-construction 
water  flow  conditions.  Two  commenters 
said  that  the  phrase  "to  the  maximum 
extent  practicable"  is  an  arbitrary 
threshold  and  will  result  in  disputes 
between  the  Corps  and  project 
proponents  with  no  mechanism  for 
resolution. 

The  phrase  "to  the  maximum  extent 
practicable"  provides  flexibility  for 
permittees  to  comply  with  the 
requirements  of  General  Condition  21. 
This  general  condition  does  not 
establish  a  "no  effect"  requirement  for 
compliance.  It  does  not  prohibit  changes 
to  surface  water  flows.  General 
Condition  21  merely  requires  that  the 
activity  cause  only  minimal  changes  to 
surface  water  flows  and  maintain  those 
flows  so  that  they  are  similar,  not 
necessarily  identical,  to  preconstruction 
flow  conditions.  If  changes  to  surface 
water  flows  will  be  more  than  minimal, 
the  district  engineer  will  either  mitigate 
those  impacts,  or  if  that  is  not 
practicable,  assert  discretionary 
authority  and  require  an  individual 
permit. 

Several  conmienters  said  that  the 
analysis  required  to  determine 
compliance  with  General  Condition  21 
is  costly  and  burdensome  on  project 
proponents  and  is  inappropriate  for 
NWP  activities.  One  commenter 
recommended  that  the  text  of  this 
general  condition  include  a  statement 
requiring  district  engineers  to  defer  to 
state  and  local  agencies  that  have 
adequate  requirements  to  manage  water 
flows.  A  commenter  suggested  that 
General  Condition  21  should  be 
modified  to  provide  greater  flexibility 
for  flood  control  and  stormwater 
management  activities,  because  this 
would  allow  permittees  to  demonstrate 
that  changes  in  water  flows  comply  with 
state  or  local  flood  control  standards  or 
benefit  local  hydrology  or  flow  regimes. 
Another  commenter  recommended  that 
activities  authorized  by  NWPs  should 
also  be  designed  to  allow  the  movement 
of  aquatic  organisms  or  require 
mitigation  to  maintain  those 
movements. 

Since  district  engineers  will  not 
require  detailed  hydrologic  or 
engineering  analyses,  and  must  utilize 


qualitative  analyses  to  determine 
whether  or  not  a  particular  activity 
complies  with  this  general  condition, 
there  will  not  be  additional  economic 
burdens  on  prospective  permittees. 
Although  district  engineers  should  defer 
to  state  and  local  agencies  if  those 
agencies  already  impose  adequate 
requirements  for  maintaining  surface 
water  flows,  we  do  not  agree  that  it  is 
necessary  to  make  this  statement  in  the 
text  of  General  Condition  21.  We  believe 
that  the  text  of  General  Condition  21 
provides  adequate  flexibility  for  flood 
control  and  stormwater  management 
activities  because  it  requires 
maintenance  of  surface  water  flows  to 
the  maximum  extent  practicable.  In 
addition,  this  general  condition  does  not 
prohibit  the  construction  of  facilities 
that  impound  water,  such  as  retention 
or  detention  ponds,  if  the  primary 
purpose  of  the  project  is  to  impound 
water.  General  Condition  4,  Aquatic  Life 
Movements,  already  addresses  the 
issues  raised  by  the  last  conmient  in  the 
previous  paragraph. 

In  the  text  of  Gneneral  Condition  21, 
we  have  changed  the  word  "project"  to 
"activity"  to  be  consistent  with  the 
other  general  conditions,  which  refer  to 
activities.  This  general  condition  is 
adopted  with  the  modification 
discussed  above. 

23.  Waterfowl  Breeding  Areas:  In  the 
July  21.  1999,  Federal  Register  notice, 
we  did  not  propose  any  changes  to  this 
general  condition.  One  commenter 
recommended  expanding  this  general 
condition  to  include  all  wetland- 
dependent  migratory  bird  species. 

We  do  not  agree  with  this  comment, 
because  the  intent  of  this  general 
condition  is  to  ensure  that  the  NWPs  do 
not  authorize  activities  that  result  in 
more  than  minimal  adverse  effects  to 
waterfowl,  not  all  migratory  bird  species 
that  may  utilize  wetlands.  This  general 
condition  is  retained  without  change. 

24.  Removal  of  Temporary  Fills:  In  the 
July  21,  1999.  Federal  Register  notice, 
we  did  not  propose  any  changes  to  this 
general  condition.  One  commenter 
requested  clarification  as  to  what 
constitutes  a  "temporary"  fill  by 
establishing  time  limits.  Another 
commenter  said  that  certain  temporary 
fills,  such  as  gravel,  may  be  used  by 
project  proponents  and  left  in  stream 
beds  to  enhance  habitat  for  spawning 
fish  species.  This  commenter  suggested 
that  the  Corps  modify  this  general 
condition  to  allow  temporary  fills  to 
remain  in  waters  of  the  United  States  if 
those  fills  are  for  a  permit  requirement 
of  any  other  regulatory  agency. 

District  engineers  will  determine,  on 
a  case-by-case  basis,  what  constitutes  a 
temporary  fill.  Fills  that  are  left  in 
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waters  of  the  Unite  i  States  as  a 
condition  of  permi  issued  by  another 
agency  must  also  b  3  authorized  by 
Section  404  of  the  i  :iean  Water  Act  (and 
Section  10  of  the  R  vers  and  Harbors  Act 
if  the  fill  is  in  navi  ;able  waters).  These 
fills  may  be  author  zed  by  NWPs, 
regional  general  pe  rmits,  or  individual 
permits.  This  genei  al  condition  is 
retained  without  ciange. 

General  Commetkts  on  Proposed 
General  Conditioni  25.  26,  and  27:  In 
the  July  21,  1999,  Hederal  Register 
notice,  we  proposeid  three  new  NWP 
general  conditions  that  would  Limit  the 
use  of  NWPs  in  dej  ignated  critical 
resource  waters,  impaired  waters,  and 
waters  of  the  United  States  within  100- 
year  floodplains. 

A  niunber  of  con  imenters  supported 
the  three  proposed  NWP  general 
conditions.  Many  <  ommenters  objected 
to  the  proposed  general  conditions, 
stating  that  there  is  no  need  for  these 
restrictions.  Seven  1  commenters 
opposed  these  thre  b  general  conditions, 
because  they  duplicate  other  programs. 
Several  commentei  s  stated  that  the 
proposed  general  c  onditions  will  not 
provide  any  envirc  nmental  benefits. 
Several  commentei  s  Sciid  that  concerns 
for  critical  resourc  i  waters,  impaired 
waters,  and  100-year  floodplains  can  be 
adequately  address  ed  through  the  PCN 
process  and  the  ab  lity  of  district 
engineers  to  exerci  se  discretionary 
authority  on  those  activities  that  will 
result  in  more  thai  minimal  adverse 
effects  on  the  aqua  tic  environment. 
Other  commenters  stated  that  regional 
conditions  would  i  idequately  address 
these  issues. 

After  reviewing  he  comments 
addressing  the  thr(  e  proposed  NWP 
general  conditions ,  we  have  decided  to 
adopt  proposed  &  neral  Condition  25, 
Designated  Critica  Resource  Waters, 
and  proposed  Gen  sral  Condition  27, 
Fills  Within  the  1(  0-year  Floodplain. 
We  have  decided  1  a  withdraw  proposed 
General  Condition  26,  Impaired  Waters. 
Proposed  General  l^londition  27  has  been 
substantially  mod  fied,  as  discussed 
below.  This  genen  1  condition  has  been 
designated  as  Genural  Condition  26, 
Fills  Within  100-y  3ar  Floodplains.  The 
new  general  conditions,  in  conjimction 
with  the  1/2  acre  1  mit  for  most  of  the 
new  NWPs,  will  p  rovide  substantial 
environmental  benefits.  We  do  not  agree 
that  regional  cond  tions  are  a  better 
mechanism  to  add  ress  these  issues, 
since  the  new  general  conditions 
address  issues  of  national  concern. 

Several  commei  iters  said  that  the 
proposed  new  NV  P  general  conditions 
will  substantially  reduce  the  regulated 
public's  ability  to  efficiently  obtain 
authorization  for  <  ctivities  that  have 


minimal  advecse  effects  on  the  aquatic 
envirormient.  Two  of  these  commenters 
remarked  that  it  will  be  more  difficult 
to  obtain  authorization  for  maintenance 
activities.  Several  commenters  stated 
that  the  proposed  general  conditions 
replace  the  "minimal  adverse  effect" 
criterion  of  the  NWPs  with  a  "no  effect" 
criterion.  Numerous  commenters 
asserted  that  the  assumption  that 
activities  in  designated  critical  resource 
waters,  impaired  waters,  and  100-year 
floodplains  will  result  in  more  than 
minimal  adverse  effects  on  the  aquatic 
environment  is  incorrect.  These 
commenters  said  that  many  activities 
authorized  by  NWPs  in  these  areas  may 
actually  improve  water  quality  or 
provide  essential  public  health  and 
safety  functions. 

The  two  new  NWP  general  conditions 
will  not  make  it  more  difficult  to  obtain 
authorization  for  maintenance  activities. 
Many  maintenance  activities  are  eligible 
for  the  Section  404(f)  exemptions.  NWP 
3  activities  in  designated  critical 
resource  waters  require  notification  to 
the  district  engineer  but  may  be 
authorized.  General  Condition  26  does 
not  restrict  NWP  3  or  NWP  31  activities 
in  100-year  floodplains.  The  intent  of 
the  new  general  conditions  is  to  ensure 
that  the  NWPs  comply  with  the 
statutory  requirements  of  Section  404(e) 
of  the  Clean  Water  Act.  Although  these 
conditions  will  limit  the  use  of  NWPs  in 
certain  waters,  activities  in  these  waters 
may  be  authorized  by  other  forms  of  DA 
permits,  such  as  regional  general 
permits  or  standard  permits. 

One  commenter  stated  that  the 
proposed  general  conditions  are 
contrary  to  the  Corps  goal  of  focusing  its 
limited  resources  on  those  activities 
with  the  potential  for  greater 
environmental  impacts.  Two 
commenters  said  that  without 
additional  resources  to  implement  and 
enforce  the  three  proposed  general 
conditions,  there  will  be  a  decrease  in 
environmental  protection.  One  of  these 
commenters  said  that  these  general 
conditions  are  too  confusing  and 
difficult  to  enforce.  Two  commenters 
objected  to  these  general  conditions 
because  they  substantially  reduce  the 
geographic  area  in  which  the  NWPs  can 
be  used.  One  commenter  stated  that  the 
proposed  general  conditions  improperly 
change  the  focus  of  the  NWPs  from  the 
type  of  activity  to  the  location  of  the 
activity.  Another  commenter  said  that 
the  proposed  general  conditions  are 
confusing  because  of  specific 
inconsistencies,  such  as  the  imposition 
of  an  acreage  Umit  in  proposed  General 
Condition  26  without  similar  acreage 
limits  in  proposed  General  Conditions 
25  and  27  or  the  different  applicability 


of  these  general  conditions  for  specific 
NWPs.  For  example,  NWP  39  cannot  be 
used  in  the  100-year  floodplain  but  it 
can  be  used  to  authorize  discharges  of 
fill  material  into  impaired  waters  and 
adjacent  wetlands. 

We  agree  that  the  proposed  general 
conditions  may  have  resulted  in  a 
decrease  in  environmental  protection. 
However,  the  changes  we  have  made 
will  ensure  that  the  conditions  will 
substantially  increase  protection  of  the 
aquatic  environment.  General  Condition 
25  restricts  the  use  of  NWPs  in  high 
value  waters,  which  is  analogous  to  the 
increased  emphasis  on  regional 
conditioning  we  placed  on  the  proposed 
new  and  modified  NWPs.  General 
Condition  26  will  minimize  adverse 
effects  to  the  flood-holding  capacity  of 
100-year  floodplains,  as  well  as  enhance 
protection  of  free-flowing  streams  in  the 
regulated  floodway.  Although  the  two 
new  NWP  general  conditions  reduce  the 
geographic  scope  of  the  NWPs,  these 
conditions  are  necessary  to  ensure  that 
the  NWPs  do  not  authorize  activities 
with  more  than  minimal  adverse  effects 
on  the  aquatic  environment.  The 
location  of  a  waterbody  or  wetland  has 
a  substantial  influence  on  the  functions 
and  values  it  provides.  For  example,  a 
wetland  within  a  100-year  floodplain 
may  provide  fish  spawning  habitat  that 
is  not  provided  by  an  isolated  wetland. 
The  differences  in  the  requirements 
between  the  two  general  conditions  are 
necessary  because  each  of  these 
conditions  addresses  different  issues. 
Therefore,  each  of  the  new  NWP  general 
conditions  requires  different  restrictions 
or  limitations  to  ensure  that  the  NWPs 
authorize  activities  with  minimal 
adverse  effects  on  the  aquatic 
envirormient. 

25.  Designated  Critical  Resource 
Waters:  la  the  July  21, 1999,  Federal 
Register  notice,  we  proposed  a  new 
general  condition  that  would  limit  the 
use  of  certain  NWPs  in  designated 
critical  resource  waters. 

Many  conmienters  expressed  their 
support  for  the  proposed  general 
condition.  A  niunber  of  commenters 
opposed  this  general  condition.  One 
conunenter  said  that  General  Condition 
25  will  severely  restrict  the  NWP 
program  and  make  it  unusable.  Some 
commenters  stated  that  NWPs  should 
not  authorize  activities  in  designated 
critical  resource  waters. 

Numerous  commenters  said  the 
proposed  general  condition  is  based  on 
an  invalid  assumption  that  all 
discharges  of  dredged  or  fill  material 
into  designated  critical  resource  waters 
will  always  jeopardize  any  essential 
functions  that  make  these  waters  high 
value.  These  commenters  stated  that 
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this  assumption  is  invalid  because  the 
NWPs  authorize  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment.  One  commenter  said  that 
this  general  condition  imposes  a  "no 
effect"  standard  instead  of  a  "minimal 
effect"  standard.  Many  commenters 
suggested  that  protection  of  designated 
critical  resource  waters  is  more 
effectively  provided  through  regional 
conditions  imposed  by  division 
engineers  and  the  PCN  process.  The 
PCN  process  allows  district  engineers  to 
add  special  conditions  to  NWP 
authorizations  or  exercise  discretionary 
authority  to  require  individual  permits 
for  activities  that  result  in  more  than 
minimal  adverse  effects  on  the  aquatic 
environment. 

General  Condition  25  does  not 
prohibit  the  use  of  all  NfWPs  in 
designated  critical  resource  waters  or 
adjacent  wetlands.  Only  those  NWP 
activities  that  are  likely  to  result  in  more 
than  minimal  adverse  effects  on 
designated  critical  resource  waters  are 
restricted  by  General  Condition  25. 
Although  regional  conditions  and  the 
PCN  process  may  have  fully  protected 
designated  critical  resource  waters,  we 
believe  that  for  the  waters  listed 
nationwide  restrictions  are  appropriate. 
We  believe  that  a  national  condition  is 
necessary  for  certain  categories  of 
waters. 

One  commenter  said  that  NOAA- 
designated  marine  sanctuaries  should  be 
subject  to  the  same  restrictions  that 
General  Condition  7  imposes  on 
activities  in  Wild  and  Scenic  Rivers. 
This  commenter  stated  that  the  use  of 
NWPs  should  be  allowed  if  those 
activities  are  approved  by  the  agency 
managing  those  sanctuaries.  This 
commenter  also  said  that  National 
Estuarine  Research  Reserves  do  not 
require  extra  protection  through  General 
Condition  25  because  they  are  already 
protected  by  coastal  states  and  NOAA. 

We  do  not  agree  that  NOAA- 
designated  marine  sanctuaries  should  be 
subject  to  the  same  restrictions  as  Wild 
and  Scenic  Rivers.  We  believe  that  the 
listed  NWPs  would  likely  result  in  more 
than  minimal  adverse  effects  to  these 
important  waters.  We  believe  that 
restricting  the  use  of  certain  NWPs  in 
National  Estuarine  Research  Reserves  is 
necessary. 

Many  commenters  stated  that  existing 
General  Condition  7  provides  adequate 
protection  for  Wild  and  Scenic  Rivers, 
and  recommended  the  removal  of  Wild 
and  Scenic  Rivers  from  the  list  of 
designated  critical  resource  waters  in 
General  Condition  25.  Several 
commenters  opposed  the,inclusion  of 
critical  habitat  for  Federally-listed 
endangered  or  threatened  species  as 


designated  critical  resource  waters, 
stating  that  General  Condition  1 1 
already  provides  sufficient  protection 
for  these  areas.  Numerous  commenters 
objected  to  the  provision  in  General 
Condition  25  that  requires  concurrence 
from  the  U.S.  FWS  or  NMFS  that  the 
proposed  work  complies  with  General 
Condition  11.  One  of  these  commenters 
said  that  this  provision  is  contrary  to  the 
Endangered  Species  Act  (ESA),  which 
requires  consultation  oidy  for  those 
activities  that  adversely  a^ffect  Federally- 
listed  endangered  or  threatened  species 
or  their  critical  habitat.  Two 
commenters  indicated  that  this 
provision  inappropriately  shifts  the 
responsibility  for  determining  effects  on 
endangered  or  threatened  species  from 
the  Corps  to  the  U.S.  FWS  or  NMFS. 
One  commenter  said  that  this  provision 
is  not  strong  enough. 

General  Condition  25  merely  states 
that  activities  involving  discharges  of 
dredged  or  fill  material  into  Wild  and 
Scenic  Rivers  must  comply  with 
General  Condition  7.  This  general 
condition  does  not  impose  any 
additional  restrictions  on  NWP 
activities  in  Wild  and  Scenic  Rivers.  We 
believe  that  the  provisions  concerning 
designated  critical  habitat  for  Federally- 
listed  endangered  or  threatened  species 
in  General  Condition  25  are  necessary  to 
ensure  compliance  with  ESA.  Moreover, 
we  believe  that  designated  critical 
habitat  deserves  the  highest  level  of 
protection,  thus  for  the  NWPs  listed,  we 
will  seek  the  concurrence  of  the  FWS  to 
ensure  protection. 

One  commenter  recommended  the 
removal  of  state  natural  heritage  sites 
from  the  list  of  designated  critical 
resource  waters.  Another  commenter 
said  that  General  Condition  25  will 
prohibit  the  use  of  many  NWPs  in 
certain  counties,  since  some  state 
natural  heritage  sites  encompass  entire 
coimties.  One  commenter  requested 
clarification  as  to  what  constitutes  a 
"state  natural  heritage  site." 

We  are  maintaining  state  natural 
heritage  sites  in  the  list  of  designated 
critical  resource  waters  because  these 
areas  typically  contain  high  value 
waters.  A  state  natural  heritage  site  has 
been  designated,  through  a  state 
legislative  or  regulatory  process,  as  an 
area  that  warrants  additional  protection 
due  to  its  natural  resource 
characteristics.  Therefore,  we  believe 
that  authorizing  projects  under  NWPs 
would  likely  result  in  more  than 
minimal  adverse  effects  on  the  aquatic 
environment. 

One  commenter  objected  to  including 
outstanding  national  resource  waters  in 
the  list  of  designated  critical  resource 
waters.  This  commenter  said  that  this 


general  condition  should  be  limited  to 
waters  that  are  defined  by  Federal 
standards,  not  state  standards,  because 
there  is  a  need  for  consistency  across 
state  boundaries.  Two  commenters  said 
that  outstanding  national  resource 
waters  already  receive  special 
protection  frt)m  states  through  an 
existing  program.  These  commenters 
cited  EPA's  regulations  at  40  CFR 
131.12(a)(3).  Three  commenters 
supported  the  requirement  for  the 
legislature  or  governor  to  designate 
waters  with  particular  envfronmental  or 
ecological  significance.  Three 
commenters  said  that  other  state  or  local 
officials  should  be  able  to  designate 
waters  with  enviroimiental  or  ecological 
significance  that  should  be  subject  to 
this  general  condition. 

We  believe  that  outstanding  national 
resource  waters  should  be  subject  to  the 
provisions  of  General  Condition  25, 
because  these  waters  are  typically  high 
value  waters.  We  maintain  our  position 
that  outstanding  national  resource 
waters  must  be  officially  designated  by 
the  state  as  having  particular 
environmental  or  ecological 
significance.  To  be  subject  to  General 
Condition  25,  those  outstanding 
national  resource  waters  must  be 
identified  and  approved  by  the  district 
engineer  after  public  notice  and 
opportunity  for  comment.  We  do  not 
agree  that  state  or  local  officials  should 
be  able  to  designate  additional  waters 
that  will  be  subject  to  General  Condition 
25,  without  the  district  engineer 
providing  an  opportxinity  for  public 
notice  and  comment. 

Three  commenters  supported 
allowing  district  engineers  to  include 
additional  waters  after  public  notice  and 
opportunity  for  comment.  Several 
commenters  opposed  this  mechanism, 
because  it  would  provide  no  additional 
protection  since  these  waters  are  already 
protected  by  state  and  local 
governments.  Two  conmienters 
indicated  that  waters  identified  by 
Federal  and  state  agencies  as  designated 
critical  resource  waters  should  be 
subject  to  a  public  review  process.  Two 
commenters  stated  that  the  use  of  the 
word  "include"  in  the  first  sentence  of 
General  Condition  25  implies  that  there 
are  other  waters  that  are  considered  to 
be  designated  critical  resource  waters 
and  subject  to  this  general  condition.  A 
commenter  requested  clarification  as  to 
what  constitutes  an  official  designation 
as  having  particular  environmental  or 
ecological  significance.  This  commenter 
said  that  public  notice  at  the  district 
level  should  be  adequate  to  make  this 
designation. 

We  have  modified  General  Condition 
25  to  explicitly  state  that  district 
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engineers  can  desi  ;nate  additional 
critical  resource  w  iters  after  notice  and 
opportunity  for  pu  dHc  comment.  This 
process  is  similar  t  o  the  NWP  regional 
conditioning  proct  ss  whereby  district 
engineers  would  ic  entify  high  value 
waters  that  should  be  subject  to  NWP 
restrictions.  Water ;  having  particular 
environmental  or  e  cological  significance 
should  be  designat  ed  by  the  governor  or 
legislature,  and  th(  district  engineer  can 
designate  these  wa  ters  as  critical 
resource  waters  foi  the  purposes  of 
General  Condition  25,  after  public 
notice  and  opporti  nity  for  comment.  In 
contrast  to  the  regi  :inal  conditioning 
process,  the  distric  t  engineer  would 
approve  any  addit  onal  critical  resource 
waters  for  the  purj  oses  of  General 
Condition  25. 

One  commenter  asked  why  wetlands 
adjacent  to  designi  ited  critical  resource 
waters  are  include  i  in  General 
Condition  25.  Sevtral  conmienters 
recommended  thai  the  Corps  replace  the 
word  "adjacent"  v  ith  "contiguous"  to 
clarify  the  geograpfiic  scope  of  this 
general  condition  knd  make  it  easier  to 
implement.  Chie  ci  immenter  stated  that 
adjacent  wetlands  are  not  clearly 
defined  for  the  pui  poses  of  this  general 
condition.  Another  commenter 
remarked  that  wat  jrs  adjacent  to 
designated  critical  habitat  are  not 
subject  to  the  same  ESA  requirements  as 
designated  criticaJ  habitat  and  should 
not  be  treated  as  s  ich. 

Wetlands  adjace  nt  to  designated 
critical  resource  vi  aters  are  included  in 
General  Condition  25  because  these 
wetlands  can  have  substantial 
influences  on  the  i  juality  of  these 
waters.  We  believd  that  this  is  true  for 
all  critical  resourc  b  waters,  including 
designated  critica  habitat  for 
endangered  specif  s.  For  the  purposes  of 
this  general  condi  ion,  the  definition 
term  "adjacent"  is  the  same  as  the 
definition  at  33  CI  T^  328.3(c). 

Several  commei  iters  requested  that 
the  Corps  define  \rhat  constitutes  an 
"effect"  to  a  designated  critical  resource 
water.  Two  comm  enters  indicated  that  it 
is  difficult  for  the  public  to  know  which 
waters  are  subject  to  General  Condition 
25  because  that  information  is  not 
readily  available  <  nd  the  list  of 
applicable  waters  can  change 
frequently.  Severs  1  conunenters 
suggested  that  the  Corps  produce  maps 
of  designated  crit:  cal  resource  waters 
and  subject  those  maps  to  a  public 
comment  process 

For  the  purpose  of  General  Condition 
25,  the  term  "directly  affecting"  refers  to 
activities  involvii  g  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  StatesJ  Prospective 
permittees  shoulc  contact  the 


appropriate  Corps  district  to  determine 
if  any  designated  critical  resource 
waters  occur  in  the  vicinity  of  the 
proposed  work.  Corps  districts  can 
produce  maps  of  designated  critical 
resource  waters  to  aid  in  the 
implementation  of  this  general 
condition,  but  such  maps  are  not 
required. 

Several  conmienters  said  that  states 
can  restrict  the  use  of  NWPs  in  certain 
waterbodies  through  the  Section  401 
water  quality  certification  process  and 
that  state-designated  waters  should  not 
be  subject  to  General  Condition  25. 
Another  commenter  stated  that  the 
Corps  should  not  restrict  discharges  into 
designated  critical  resource  waters  if 
other  Federal  or  state  agencies  have  not 
imposed  restrictions  on  those  waters. 

We  believe  that  the  provisions  in 
General  Condition  25  are  necessary  to 
ensure  that  the  NWPs  only  authorize 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment, 
individually  or  cumulatively.  Other 
Federal  and  state  agencies  may  not  have 
the  regulatory  authority  to  restrict  or 
prohibit  discharges  of  dredged  or  fill 
material  into  designated  critical 
resource  waters.  Therefore,  it  is 
appropriate  for  the  Corps  to  impose 
such  restrictions,  since  such  discharges 
are  regulated  by  the  Corps  under 
Section  404  of  the  Clean  Water  Act. 

One  commenter  recommended  adding 
NWP  13  to  the  list  of  NWPs  that  are 
prohibited  in  this  general  condition. 
Another  commenter  suggested  that  NWP 
8  should  be  added  to  the  list  of  NWPs 
that  cannot  be  used  in  designated 
critical  resource  waters.  Many 
commenters  objected  to  the  inclusion  of 
maintenance  activities  (e.g.,  NWPs  3 
and  31)  in  General  Condition  25  because 
these  activities  have  minimal  adverse 
effects  on  the  aquatic  environment  and 
delaying  the  authorization  of  these 
activities  is  unsafe  and  contrary  to  the 
public  interest.  Some  commenters 
suggested  removing  NWPs  7  and  43 
from  the  list  of  prohibited  activities. 
Many  commenters  said  that  NWPs  12 
and  14  should  not  be  restricted  in  these 
waters.  Some  of  these  commenters 
stated  that  submission  of  a  PCN  to  the 
district  engineer  is  adequate  to  ensure 
that  the  work  results  in  minimal  adverse 
effects  on  the  aquatic  environment.  Two 
commenters  said  that  NWP  25  should 
not  be  subject  to  this  general  condition. 
A  contmienter  stated  that  NWP  35 
should  be  included  in  the  list  of  NWPs 
that  require  notification.  This 
commenter  also  indicated  thafit  is 
unnecessary  to  require  a  PCN  for 
activities  authorized  by  NWPs  22,  27, 
30,  and  37. 


We  do  not  agree  that  NWPs  13  or  8 
should  be  added  to  the  list  of  NWPs  in 
paragraph  (a)  of  General  Condition  25. 
NWP  3  activities  can  occur  in 
designated  critical  resource  waters, 
provided  those  activities  result  in 
minimal  adverse  effects  on  the  aquatic 
environment.  The  maintenance  of  flood 
control  facilities  constructed  in 
designated  critical  resource  waters 
could  result  in  more  than  minimal 
adverse  effects  on  the  aquatic 
environment,  and  should  be  reviewed 
through  other  DA  permit  processes.  We 
cuuiiuue  to  believe  that  NWPs  7, 12,  14, 
35,  and  43  should  be  subject  to  the 
restrictions  in  paragraph  (a).  We  do  not 
agree  that  the  PCN  process  is  a  more 
effective  mechanism  to  review  activities 
in  designated  critical  resource  waters. 
We  believe  that  the  activities  authorized 
by  NWPs  22,  25,  27,  30,  and  37,  should 
be  reviewed  on  a  case-by-case  basis  if 
they  are  located  in  designated  critical 
resource  waters  or  adjacent  wetlands. 

Many  commenters  suggested 
additional  waters  that  should  be 
included  in  the  list  of  designated  critical 
resource  waters.  Numerous  commenters 
recommended  groundwater  recharge 
areas  and  sources  of  drinking  water  as 
designated  critical  resource  waters. 
Other  suggested  waters  include:  primary 
nursery  areas  and  shellfish  waters; 
streams  that  support  cold  water 
fisheries;  areas  used  by  migratory  birds; 
waters  of  the  United  States  in 
wilderness  areas,  national  parks,  and 
wildlife  refuges;  areas  identified  by  state 
natural  heritage  programs  as  supporting 
high  concentrations  of  rare  species; 
vernal  pools;  stream  segments  and 
waterbodies  proposed  for  listing  under 
section  303(d)  of  the  Clean  Water  Act; 
waters  supporting  salmonid  fisheries; 
and  wetlands  that  are  rare  and  difficult 
to  replace,  such  as  peatlands,  potholes, 
vernal  marshes,  playas,  kettles,  high 
altitude  wetlands,  and  matiire  forested 
wetlands. 

Concerns  regarding  these  waters  are 
more  effectively  addressed  through 
other  processes,  such  as  regional 
conditioning  of  the  NWPs  or  case- 
specific  review  of  PCNs.  Division 
engineers  can  regionally  condition  the 
NWPs  to  prohibit  or  limit  their  use  in 
such  high  value  waters.  District 
engineers  will  exercise  discretionary 
authority  and  require  individual  permits 
if  activities  proposed  in  designated 
critical  resource  waters  will  result  in 
more  than  minimal  adverse  effects  on 
the  aquatic  environment.  Proposed 
General  Condition  25  is  adopted  with 
the  modifications  discussed  above. 

26.  Impaired  Waters:  fa  the  July  21, 
1999,  Federal  Register  notice,  we 
proposed  a  new  general  condition  that 
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would  limit  the  use  of  NWPs  in 
waterbodies  that  are  identified  as 
impaired  through  the  Clean  Water  Act 
Section  303(d)  process.  The  sources  of 
impairment  considered  for  the  proposed 
general  condition  were:  nutrients, 
organic  enrichment  resulting  in  low 
dissolved  oxygen  concentration  in  the 
water  coliunn,  sedimentation  and 
siltation,  habitat  alteration,  suspended 
solids,  flow  alteration,  turbidity,  or  the 
loss  of  wetlands.  The  proposed 
limitation  would  also  apply  to  wetlands 
adjacent  to  the  impaired  waterbody. 

Many  commenters  supported  the 
proposed  General  Condition  26  and 
many  commenters  opposed  this 
proposed  general  condition.  Numerous 
commenters  said  that  the  NWPs  should 
not  authorize  activities  in  impaired 
waterbodies.  A  large  nmnber  of 
commenters  supported  the 
identification  of  impaired  waters 
through  the  Clean  Water  Act  Section 
303(d)  process.  One  commenter 
supported  the  exclusion  of  NWP  3  from 
the  1  acre  limit  imposed  by  General 
Condition  26.  Two  commenters  stated 
that  the  limitations  in  this  general 
condition  should  apply  to  all  wetlands 
in  the  watershed  or  sub-basin,  not  only 
to  those  wetlands  that  are  adjacent  to 
the  impaired  waters. 

Those  commenters  that  expressed 
opposition  to  the  proposed  general 
condition  stated  that  the  limitations  in 
General  Condition  26  are  uimecessary 
and  would  provide  no  benefits  for  the 
environment.  Many  commenters 
objected  to  the  proposed  general 
condition  because  they  believe  that 
activities  in  waters  of  the  United  States 
may  have  no  effect  on  the  actual  cause 
of  impairment.  Numerous  commenters 
objected  to  the  presimiption  in  proposed 
General  Condition  26  that  NWP 
activities  would  result  in  further 
impairment  of  waterbodies.  Some 
commenters  indicated  that  certain  NWP 
activities  improve  water  quality.  For 
example,  these  commenters  said  that 
NWPs  can  authorize  activities  that 
stabilize  eroding  stream  banks,  improve 
fish  passage,  improve  the  quality  of 
highway  runoff,  or  decrease  peak  flows. 
Several  commenters  believe  that  the 
Corps  lacks  the  legal  authority  to 
impose  this  general  condition.  One 
commenter  said  that  General  Condition 
26  is  imnecessary  because  the  quaUty  of 
waters  is  improving.  Several 
commenters  stated  that  the  limitations 
of  General  Condition  26  place  more 
value  on  impaired  waters  than 
unimpaired  waters.  Two  commenters 
indicated  that  the  requirements  of  this 
general  condition  m^e  permittees 
responsible  for  mitigating  impacts  to 
water  quality  that  they  did  not  cause. 


Many  commenters  recommended 
using  the  PCN  process  and  discretionary 
authority  to  address  impacts  to  impaired 
waters,  instead  of  utilizing  a 
prohibition.  A  number  of  commenters 
said  that  the  NWPs  should  be  used  to 
authorize  discharges  of  dredged  or  fill 
material  into  impaired  waters  and 
adjacent  wetlands  if  the  adverse  effects 
on  the  aquatic  environment  are 
minimal.  Two  commenters  stated  that 
the  criterion  of  "no  further  impairment" 
imposes  a  "no  adverse  effect"  standard 
on  the  NWPs,  not  a  "minimal  adverse 
effect"  standard.  Several  commenters 
said  that  the  limitations  imposed  by 
proposed  General  Condition  26  offset 
the  utihty  of  regional  conditions.  A 
nimiber  of  commenters  objected  to  the 
1  acre  limit  imposed  by  the  proposed 
general  condition.  Two  commenters 
said  that  the  1  acre  limit  is  arbitrary  and 
violates  the  Administrative  Procedures 
Act  because  the  Corps  provided  no 
justification  that  this  limit  is  necessary. 
One  commenter  stated  that  the  acreage 
limit  should  be  in  the  text  of  the  NWPs, 
not  the  general  condition. 

A  large  nimiber  of  conmienters 
objected  to  this  proposed  general 
condition  because  it  is  duplicative  of 
existing  programs,  such  as  the  Section 
401  water  quality  certification  or 
National  Pollutant  Discharge 
Elimination  System  programs.  Two 
commenters  stated  that  the  issuance  of 
a  water  quality  certification  by  the  state 
or  Tribe  should  be  adequate  to  ensure 
that  the  use  of  the  NWP  is  consistent 
with  water  quality  standards.  Several 
conunenters  asserted  that  states  are  best 
suited  to  determine  which  actions  are 
necessary  to  address  causes  of 
impairment,  allocate  pollutant  loads, 
and  protect  water  quality,  and  that  the 
Corps  should  defer  these  matters  to  the 
states.  Two  commenters  said  that  the 
proposed  general  condition  is 
redundant  with  General  Condition  9. 

Several  commenters  objected  to  the 
use  of  Clean  Water  Act  Section  303(d) 
lists  to  identify  impaired  waters.  A 
commenter  objected  to  the  provisions  of 
proposed  General  Condition  26  because 
EPA  is  currently  proposing  to  revise  its 
regulations  for  the  Total  Maximum  - 
Daily  Load  (TMDL)  program,  upon 
which  the  limitations  of  the  proposed 
general  condition  are  based.  This 
commenter  also  opposed  the  proposed 
general  condition  because  state  Section 
303(d)  lists  are  constantly  changing  and 
not  all  state  lists  are  available  at  the 
same  time.  One  commenter  requested 
clarification  whether  the  TMDL  program 
is  the  same  as  the  Section  303(d) 
program  for  identifying  impaired   ~ 
waters.  Another  commenter  asked  how 
the  Corps  will  be  able  to  enforce  this 


general  condition  when  water  quality 
standards  may  vary  fi-om  year  to  year 
and  the  Section  303(d)  status  of 
individual  stream  segments  may  change. 
Two  conunenters  objected  to  the 
proposed  general  condition  because  of 
the  subjective  criteria  used  to  identified 
impaired  waters  on  303(d)  lists. 

Several  commenters  objected  to 
making  the  prospective  permittee 
responsible  for  demonstrating  that  the 
proposed  work  will  not  result  in  further 
impairment  of  the  waterbody.  Many 
commenters  opposed  this  general 
condition  because  it  does  not  explain 
how  the  prospective  permittee  can  rebut 
the  presiunption  and  what  information 
is  needed  to  make  the  rebuttal.  Several 
commenters  indicated  that,  in  many 
cases,  it  will  be  impossible  to  rebut  the 
presumption  in  General  Condition  26 
and  in  other  cases  much  time  and 
money  would  be  required  to  rebut  the 
presimiption.  One  commenter  suggested 
that  the  prospective  i>ermittee  should  be 
required  to  provide  documentation  to 
the  district  engineer  instead  of 
demonstrating  that  the  activity  will  not 
result  in  further  impairment  of  the 
waterbody. 

Several  commenters  asserted  that 
permittees  should  be  allowed  to  use 
compensatory  mitigation  to  ensure  that 
the  authorized  work  will  not  resiUt  in 
further  impairment  of  the  waterbody. 
Two  commenters  said  that  the 
prohibition  against  using  compensatory 
mitigation  to  ensure  no  further 
impairment  of  the  waterbody  is  contrary 
to  General  Condition  19  and  the  last 
sentence  of  paragraph  (b)  of  the 
proposed  General  Condition.  One 
commenter  requested  clarification 
whether  the  term  '  'excluding 
mitigation"  refers  to  compensatory 
mitigation.  This  commenter  also  asked 
if  avoidance  and  minimization  could  be 
used  as  documentation  that  the  activity 
will  not  cause  further  impairment  of  the 
waterbody. 

Three  commenters  asked  if  tributaries 
of  impaired  waters  are  also  considered 
impaired  and  subject  to  proposed 
General  Condition  26.  Several 
commenters  requested  clarification 
whether  wetlands  adjacent  to  an 
impaired  waterbody  are  considered  part 
of  that  waterbody  and  subject  to  the  1 
acre  limit.  One  commenter  questioned 
whether  the  proposed  general  condition 
is  applied  on  a  watershed  or  stream 
reach  basis. 

Several  commenters  objected  to  the 
inclusion  of  adjacent  wetlands  in 
proposed  General  Condition  26  because 
the  definition  of  adjacency  is  toe  vague 
and  those  wetlands  may  not  have  direct 
hydrologic  connections  to  the 
waterbody.  Three  commenters  requested 
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a  definition  of  the  t  jrm  "adjacent"  as  it 
applies  to  this  gene  ral  condition.  Two 
commenters  said  th  at  the  general 
condition  should  b }  limited  to  the 
impaired  waterbod  t  and  wetlands  with 
demonstrable  hydn  )logic  connections  to 
the  impaired  water  )ody.  One 
commenter  recomn  tended  that  the 
Corps  replace  the  titrm  "adjacent"  with 
"contiguous"  in  this  general  condition. 
This  commenter  ali  ;o  said  that,  for  the 
purposes  of  this  gei  leral  condition, 
adjacent  wetlands  \  hould  not  include 
wetlands  downstre  mi  of  the  impaired 
waterbody.  Anothe  r  commenter  said 
that  identifying  adjicent  wetlands  is 
problematic  since  i  tnpaired  waters  are 
identified  by  segm«  nts.  This  commenter 
requested  guidance  on  how  to  identify 
wetlands  that  are  a  ijacent  to  impaired 
stream  segments. 

Two  conmienters  said  that  this 
general  condition  should  be  included  in 
General  Condition  bs  because  impaired 
waters  warrant  the  pame  protection  as 
designated  critical  |^source  waters. 
Another  comment^  said  that  proposed 
General  Condition  26  should  not  apply 
to  waters  where  TmDL  water  quality 
management  planslhave  been 
implemented.  Two]  commenters  said 
that  this  general  co  ndition  should  not 
apply  to  activities  \  hat  do  not  result  in 
discharges  of  the  listed  pollutant. 

One  commenter  requested 
clarification  wheth  er  proposed  General 
Condition  26  appli  bs  only  to 
waterbodies  that  ai  e  impaired  as  a  result 
of  the  causes  listed  in  the  text  of  the 
proposed  general  c  ondition  or  if  other 
sources  of  impaim  lent  are  applicable. 
Two  commenters  s  aid  that  the  proposed 
general  condition  !  hould  apply  only  to 
waterbodies  that  a  e  impaired  as  a  result 
of  the  loss  of  wetla  nds.  Many 
commenters  recor^mended  additional 
criteria  to  identify'  "waters  that  should  be 
subject  to  this  gem  iral  condition. 
Suggested  criteria  nclude:  (1) 
watersheds  that  ha  ve  lost  more  than 
50%  of  their  origiral  wetlands;  (2)  loss 
of  riparian  vegetat  on  that  results  in 
greater  fluctuation  s  in  water 
temperature;  (3)  w  iters  identified  as 
impaired  through  UPA's  Index  of 
Watershed  Indicat  Drs:  (4)  all  waters 
identified  as  impa  red  through  the 
Section  303(d)  pre  cess;  (5)  pollutants 
listed  in  section  542(6)  of  the  Clean 
Water  Act;  (6)  waters  impaired  by 


labitat  modification; 
I  laired  by  pesticides 


hydrological  and 
and  (7)  waters  im 
and  pathogens 

A  number  of  coi  nmenters  suggested 
specific  NWPs  tha  t  should  not  be 
subject  to  propose  d  General  Condition 
26.  Many  commer  ters  said  that  NWP  3 
activities  should  r  ot  be  subject  to  the 


proposed  general 


:ondition,  because  it 


would  result  in  delays  for  maintenance 
activities  that  have  minimal  adverse 
effects  on  the  aquatic  environment  and 
are  not  likely  to  result  in  further 
impairment  of  these  waterbodies.  One 
commenter  stated  that  NWP  activities 
that  enhance  or  restore  waters,  are 
necessary  for  public  health  and  safety, 
or  authorize  maintenance  activities, 
should  not  be  subject  to  the  proposed 
general  condition.  Various  commenters 
recommended  that  NWPs  12, 13, 14.  31, 
and  33  should  not  be  subject  to 
proposed  General  Condition  26.  One 
commenter  said  that  the  proposed 
general  condition  should  not  apply  to 
NWPs  3, 13,  27,  41,  42,  and  43  because 
the  activities  authorized  by  these  NWPs 
usually  improve  water  quality.  Most 
NWPs  were  recommended  for  exclusion 
from  the  proposed  general  condition. 

After  considering  the  comments 
received  in  response  to  the  July  21, 
1999,  Federal  Register  notice,  we 
determined  that  General  Condition  26 
should  be  withdrawn.  We  believe  that 
the  1/2  acre  hmit  and  the  l/lO  acre  PCN 
limit  on  the  new  and  modified  NWPs 
will  ensure  that  the  adverse  effects  are 
no  more  than  minimal.  We  also  agree 
with  the  commenters  who  stated  that 
the  limitation  would  yield  limited,  if 
any,  value  added  for  the  aquatic 
environment.  We  agree  that  in  many 
cases  mitigated  NWPs  will  actually 
improve  the  status  of  the  aquatic 
environment.  Finally,  we  believe  that 
impacts  to  impaired  waters  are  more 
appropriately  addressed  through  the 
Section  401  water  quality  certification 
process. 

27.  Fills  Within  100-year  Floodplains: 
We  proposed,  in  the  July  21, 1999, 
Federal  Register  notice,  to  add  a  new 
general  condition  to  the  NWPs  that 
would  limit  the  use  of  certain  NWPs  in 
waters  of  the  United  States  within  all 
100-year  floodplains. 

We  received  many  comments 
supporting  or  opposing  proposed 
General  Condition  27.  A  large  number  of 
commenters  said  that  this  general 
condition  should  include  drainage 
activities  in  100-year  floodplains. 
Several  commenters  recommended 
expanding  the  scope  of  the  proposed 
general  condition  to  include  excavation 
activities  in  1 00-year  floodplains.  Many 
commenters  stated  that  the  proposed 
general  condition  should  be  expanded 
to  prohibit  all  fills  in  100-year 
floodplains.  Some  commenters 
expressed  concern  that  the  proposed 
general  condition  does  not  address 
increases  in  flooding  caused  by  stream 
channelization  activities.  One 
commenter  supported  proposed  General 
Condition  27  because  it  will  provide 


protection  of  essential  fish  habitat  and 
anadromous  fish  species. 

Many  commenters  opposed  proposed 
General  Condition  27,  stating  that  it 
would  provide  few  benefits  and  that  it 
will  increase  delays  and  costs  for  the 
regulated  public.  A  number  of 
commenters  contend  that  the 
requirements  of  the  proposed  general 
condition  are  outside  of  the  scope  of  the 
Corps  regulatory  authority.  Many 
commenters  stated  that  the 
requirements  of  proposed  General 
Condition  27  imply  that  the  Corps  is 
expanding  its  regulatory  authority  to  the 
entire  100-year  floodplain.  Several 
commenters  ob^ipted  to  the  provisions 
of  this  general  condition  because  it 
duplicates  the  requirements  of  other 
government  agencies,  especially  state 
and  local  flood  protection  regulations 
and  ordinances,  as  well  as  the  National 
Flood  Insurance  Program  (NFIP)  of  the 
Federal  Emergency  Management  Agency 
(FEMA).  One  commenter  said  that 
General  Condition  27  is  contrary  to  the 
Administration's  initiatives  that 
encourage  reuse  of  brownfields,  because 
most  browmfields  are  located  within 
100-year  floodplains  in  urban  areas. 

As  a  result  of  ovu-  review  of  the 
comments  received  in  response  to  the 
July  21, 1999,  Federal  Register  notice, 
we  have  modified  proposed  General 
Condition  27  and  designated  it  as 
General  Condition  26,  Fills  Within  100- 
year  Floodplains.  The  revised  general 
condition  prohibits  the  use  of  NWPs  29, 

39,  40,  42,  43,  and  44  to  authorize 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  that 
result  in  permanent,  above-grade  fills 
within  the  FEMA-mapped  100-year 
floodplain  of  streams  below  the 
headwaters.  NWPs  12  and  14  can  be 
used  to  authorize  discharges  of  dredged 
or  fill  material  resulting  in  permanent, 
above-grade  fills  within  the  100-year 
floodplain  of  streams  below  headwaters, 
provided  the  permittee  notifies  the 
district  engineer  in  accordance  with 
General  Condition  13  and  the  activity 
complies  with  FEMA  or  FEMA- 
approved  local  floodplain  construction 
requirements. 

In  flood  fi'inges  of  FEMA-mapped 
100- year  floodplains  located  within 
headwater  streams,  NWPs  12, 14,  29.  39, 

40,  42,  43.  and  44  can  be  used  to 
authorize  permanent,  above  grade  fills 
in  waters  of  the  United  States,  provided 
the  prospective  permittee  notifies  the 
district  engineer  in  accordance  with 
General  Condition  13  and  provides 
documentation  demonstrating  that  the 
proposed  work  complies  with  FEMA  or 
FEMA-approved  local  floodplain 
construction  requirements.  In  FEMA- 
designated  flood  ways  of  100-year 
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floodplains  located  within  headwater 
streams,  NWPs  29,  39,  40,  42,  43,  and 
44  cannot  he  used  to  authorize 
permanent,  above-grade  fills  in  waters 
of  the  United  States.  However,  NWPs  12 
and  14  can  be  used  to  authorize 
permanent,  above-grade  fills  in  waters 
of  the  United  States  within  floodways  of 
FEMA-designated  100-year  floodplains 
located  within  headwater  streams, 
provided  the  prospective  permittee 
notifies  the  district  engineer  in 
accordance  with  General  Condition  13 
and  provides  docimientation 
demonstrating  that  the  activity  complies 
with  FEMA  or  FEMA-approved  local 
floodplain  construction  requirements. 
We  believe  that  these  changes, 
combined  with  the  1/2  acre  maximum 
acreage  limit  and  1/10  acre  PCN 
threshold,  will  ensure  protection  of  the 
functions  and  values  of  floodplains. 
Definitions  of  the  terms  "flood  fringe" 
and  "floodway"  are  found  at  44  CFR 
9.4. 

We  do  not  agree  that  this  general 
condition  should  be  extended  to 
drainage  and  excavation  activities 
within  100-year  floodplains,  since  these 
activities  do  not  have  substantial 
adverse  effects  on  the  flood-holding 
capacity  of  100-year  floodplains.  Stream 
channelization  activities  authorized  by 
NWPs  are  subject  to  General  Condition 
21,  which  prohibits  substantial  changes 
to  surface  water  flow  patterns,  including 
downstream  flooding.  Stream 
channelization  projects  are  constructed 
to  improve  conveyance  of  water,  which 
may  decrease  local  flooding. 

It  is  important  to  note  that  the 
requirements  of  this  general  condition 
are  not  a  surrogate  for  the  requisite  and 
separate  determination  by  the  Corps  of 
minimal  adverse  effects  on  the  aquatic 
environment  that  is  required  for  all 
NWPs.  District  engineers  will  exercise 
discretionary  authority  if  proposed 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  within 
100-year  floodplains  will  result  in  more 
than  minimal  adverse  effects  (after 
consideration  of  mitigation  measures) 
on  the  aquatic  environment. 

We  do  not  believe  that  the  modified 
version  of  this  general  condition  will 
luireasonably  increase  costs  for  the 
regulated  public.  NWP  26  authorized 
only  discharges  of  dredged  or  fill 
material  in  headwaters  and  isolated 
waters  and  the  modified  condition 
allows  the  use  of  NWPs  in  the  flood 
fringe  of  the  headwaters.  The  Corps 
study  of  the  economic  and  workload 
implications  of  the  proposed  NWPs 
indicates  that  the  revised  approach  will 
cost  the  regulated  public  roughly  one- 
half  the  amount  the  proposal  in  the  July 
21, 1999,  Federal  Register  would  cost. 


Moreover,  we  believe  that  the 
modifications  we  have  made  will 
actually  enhance  protection  of  the 
aquatic  environment.  To  participate  in 
the  NFIP,  the  permittee  must  comply 
with  FEMA  or  FEMA-approved  local 
floodplain  construction  requirements, 
which  will  not  impose  additional  costs. 
The  requirements  of  this  general 
condition  are  not  an  attempt  to,  and  do 
not,  expand  the  Corps  regulatory 
jurisdiction  to  areas  outside  of  waters  of 
the  United  States. 

Two  commenters  stated  that  the 
current  NWP  program  complies  with 
Executive  Order  (E.O.)  11988, 
Floodplain  Management.  One  of  these 
commenters  said  that  requiring 
individual  permits  for  the  activities 
prohibited  by  the  proposed  general 
condition  is  not  considered  a 
practicable  alternative  in  the  context  of 
E.O.  11988,  because  it  is  impractical  to 
require  individual  permits  for  all 
activities  in  100-year  floodplains. 

We  concur  that  the  NWP  program 
fully  complies  with  E.O.  11988, 
including  the  "Floodplain  Management 
Guidelines  for  Implementing  E.O. 
11988"  issued  by  the  U.S.  Water 
Resources  Coimcil  and  "Fiirther  Advice 
on  Executive  Order  11988  Floodplain 
Management"  issued  by  the  Interagency 
Task  Force  on  Floodplain  Maragement. 
"Further  Advice  on  Executive  Order 
11988  Floodplain  Management"  states 
that  class  review  of  repetitive  actions 
proposed  in  100-year  floodplains  can  be 
conducted  in  full  compliance  with  E.O. 
11988.  The  NWPs  clearly  fall  within  the 
category  of  class  review  of  repetitive 
actions. 

Several  commenters  indicated  that 
requiring  individual  permits  for 
activities  in  100-year  floodplains  will 
not  provide  any  benefits  because 
individual  permits  will  be  issued  with 
little  or  no  change  from  the  proposed 
work.  These  commenters  said  that  it  is 
likely  that  the  Corps  will  rely  on  the 
NFIP  standards  when  assessing  impacts 
on  100-year  floodplains.  Two 
commenters  said  that  the  requirements 
of  proposed  General  Condition  27  will 
remove  incentives  for  project 
proponents  to  design  their  activities  to 
have  minimal  adverse  effects  to  qualify 
for  NWP  authorization.  These 
commenters  believe  that  project 
proponents  will  design  larger  activities 
with  greater  environmental  impacts 
when  required  to  request  individual 
permits.  One  commenter  said  that  the 
NWPs  should  authorize  fills  that  result 
in  the  loss  of  less  than  2  acres  of  waters 
of  the  United  States  in  100-year 
floodplains. 

Several  conmienters  stated  that  the 
requirements  of  proposed  General 


Condition  27  should  not  be  more 
restrictive  than  FEMA  regulations. 
Numerous  commenters  indicated  that 
the  proposed  general  condition  is 
contrary  to  FEMA  regulations,  which 
allow  fills  in  the  flood  fringe  of  100-year 
floodplains.  One  commenter  said  that 
the  proposed  general  condition  should 
be  modified  to  allow  the  NWPs  to 
authorize  activities  that  comply  with 
NFIP  construction  standards.  One 
commenter  said  that  proposed  General 
Condition  27  should  not  apply  in  areas 
with  FEMA-certified  floodplain 
management  programs  in  place,  where 
the  activity  has  been  approved  by  the 
local  floodplain  management  agency. 

We  agree  with  these  comments  and 
have  modified  this  general  condition  so 
that  the  NWPs  can  be  used  to  authorize 
activities  within  flood  fringes  of  100- 
year  floodplains  within  headwater 
streams,  provided  those  activities 
comply  with  FEMA  or  FEMA-approved 
local  floodplain  construction 
requirements  and  result  in  minimal 
adverse  effects  on  the  aquatic 
environment.  We  do  not  agree  that  there 
should  be  a  2  acre  hmit  for  discharges 
of  dredged  or  fill  material  into  waters  of 
the  United  States  within  100-year 
floodplains.  The  1/2  acre  limit  for  most 
of  the  new  NWPs  will  allow  the  NWP 
program  to  continue  to  pros^ide  a 
streamlined  authorization  process  for 
activities  with  minimal  adverse  effects 
on  the  aquatic  enviromnent. 

A  large  number  of  commenters  stated 
that  proposed  General  Condition  27  will 
impose  additional  requirements  qb  local 
floodplain  authorities  that  will  increase 
their  workload.  For  example,  the 
proposed  general  condition  required 
local  floodplain  authorities  to  determine 
the  extent  of  100-year  floodplains, 
determine  whether  a  proposed  activity 
is  outside  of  the  100-year  floodplain, 
and  provide  documentation  that  the 
proposed  work  will  not  decrease  the 
flood-holding  capacity  of  the  100-year 
floodplain. 

We  agree  with  these  concerns,  but 
believe  that  the  revised  general 
condition  will  not  impose  such 
additional  workload  requirements  on 
local  floodplain  authorities. 

Many  commenters  contend  that  the 
prohibitions  in  proposed  General 
Condition  27  are  not  necessary  because 
the  NWPs  authorize  only  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment,  including  floodplains. 
Several  commenters  noted  that  the 
terms  of  proposed  General  Condition  27 
impose  a  "no  effect"  standard  on  the 
NWPs  instead  of  a  "minimal  adverse 
effect"  standard. 

We  agree  with  these  comments.  The 
revised  general  condition  does  not 
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prohibit  the  use  of !  4WPs  29,  39,  40.  42. 
43,  and  44  to  autho  -ize  discharges  of 
dredged  or  fill  matt  rial  into  waters  of 
the  United  States  w  ithin  flood  fringes  of 
100-year  floodplairs  within  headwater 
streams,  provided  t  le  proposed  work 
complies  with  FEW  A  or  FEMA- 
approved  local  floodplain  construction 
requirements  and  r  (suits  in  minimal 
adverse  effects  on  t  le  aquatic 
environment.  NWPs  12  and  14  can  be 
used  to  authorize  a  ;tivities  in  all  non- 
tidal  100-year  flooc  plains,  provided 
those  activities  comply  with  FEMA  or 
FEMA-approved  lo  :al  floodplain 
construction  requir  ements  and  result  in 
minimal  adverse  ef  ects  on  the  aquatic 
environment. 

Numerous  conur  enters  objected  to 
this  general  conditi  on  because  it 
requires  PCNs  for  a  11  activities.  Two 
commenters  reques  ted  clarification 
whether  notification  to  the  district 
engineer  is  requirei  1  if  the  FEMA  map  or 
local  floodplain  m«  p  shows  that  the 
project  site  is  outsi  ie  of  the  100-year 
floodplain.  Three  commenters  asked  if 
the  PCN  requireme  at  in  paragraph  (a)  of 
the  proposed  genei  al  condition  is  for  all 
NWPs  or  only  NWl  's  21,  29,  39,  40,  42, 
43,  and  44. 

The  revised  genaral  condition  does 
not  require  notification  for  all  activities 
authorized  by  NWFs  12, 14,  29,  39,  40, 
42.  43,  and  44.  Notification  is  required 
only  if  the  proposed  activity  involves 
discharges  of  dredged  or  fill  material 
into  waters  of  the  §nited  States  within 
100-year  floodplaiis  that  are  mapped 
through  Flood  Insiirance  Rate  Maps 
(FIRMs)  publishedlby  FEMA  or  FEMA- 
approved  local  floodplain  maps. 

Numerous  cominenters  saia  that 
compensatory  mitigation  can  be  used  to 
offset  losses  of  floodplain  functions  and 
values,  including  flood  storage,  and  that 
the  prohibitions  in  proposed  General 
Condition  27  are  unnecessary.  Several 
commenters  remanted  that  floodplain 
issues  are  more  ap  iropriately  addressed 
through  regional  c  )nditions.  Other 
commenters  sugge  sted  that  PCNs  and 
discretionary  auth  jrity  should  be  used 
instead  of  prohibit  ions.  Two 
commenters  recon  mended  that  the 
Corps  include  Iocs  1  floodplain  agencies 
in  the  agency  coor  iination  process  to 
address  floodplain  concerns. 

Compensatory  n  litigation  can  be  used 
to  ensure  that  the  )roposed  work 
complies  with  FEI  lA  or  FEMA- 
approved  local  flo  3dplain  construction 
requirements.  Since  flood  hazards  are  a 
national  concern,  ve  do  not  agree  that 
this  issue  should  1  e  addressed  solely  by 
regional  conditions.  Certain  NWP 
activities  within  1 30-year  floodplains 
will  be  reviewed  t  irough  the  PCN 
process  to  ensure  hat  those  activities 


comply  with  FEMA  or  FEMA-approved 
local  floodplain  construction 
requirements  and  result  in  minimal 
adverse  effects  on  the  aquatic 
environment.  In  addition,  we  believe 
that  the  waters  of  the  United  States 
within  the  mapped  floodway  have 
inherently  higher  wetland  fiinctions  and 
values,  which  should  be  afforded 
additional  protections. 

Several  commenters  said  that 
proposed  General  Condition  27  is 
unnecessary  because  the  proposed 
modification  of  General  Condition  21 
adequately  addresses  changes  to  surface 
water  flows,  including  flooding.  Three 
commenters  requested  clarification 
whether  runoff  from  buildings 
constructed  in  uplands  within  100-year 
floodplains  requires  a  Section  404 
permit.  Three  commenters  asked 
whether  permanent,  above-grade  fills  in 
uplands  within  100-year  floodplains  are 
subject  to  proposed  General  Condition 
27. 

We  do  not  agree  that  General 
Condition  21  adequately  addresses  all 
potential  adverse  effects  to  100-year 
floodplains.  Stormwater  runoff  from 
buildings  constructed  in  uplands  within 
100-year  floodplains  does  not  require  a 
Section  404  permit.  During  reviews  of 
PCNs,  district  engineers  will  consider 
the  adverse  effects  of  the  proposed 
activity  on  the  ecological  as  well  as 
flooding  functions  and  values  of  100- 
year  floodplains.  Depending  on  the 
Corps  scope  of  analysis  for  the  proposed 
work,  district  engineers  will  generally 
limit  their  reviews  to  activities  in  waters 
of  the  United  States  within  100-year 
floodplains. 

Many  commenters  addressed 
problems  associated  with  identifying 
and  mapping  100-year  floodplains.  One 
commenter  supported  the  requirement 
for  using  up-to-date  FEMA  maps. 
Several  commenters  advocated 
expanding  proposed  General  Condition 
27  to  100-year  floodplains  not  mapped 
by  FEMA  on  its  FIRMs.  A  large  number 
of  commenters  indicated  that  FEMA 
maps  are  not  accurate  and  should  not  be 
relied  upon  to  identify  the  extent  of  100- 
year  floodplains.  Two  commenters  said 
that  the  Corps  should  map  the 
floodplains.  One  commenter  noted  that 
many  FEMA  maps  do  not  reflect 
changes  in  land  use  that  have  occurred 
since  the  last  FIRM  was  issued,  which 
makes  these  maps  unreliable. 

To  effectively  implement  the 
requirements  of  this  general  condition, 
and  to  be  consistent  with  other  Federal 
programs,  100-year  floodplains  will  be 
identified  through  the  latest  FIRMs 
published  by  FEMA  or  FEMA-approved 
local  floodplain  maps.  If  there  are  no 
FIRMs  or  FEMA-approved  local 


floodplain  maps  available  for  the  area 
where  the  proposed  work  is  located, 
then  the  requirements  of  this  general 
condition  do  not  apply.  In  such  cases, 
the  Corps  will  still  consider  the  impacts 
of  proposed  projects  through  the  PCN 
review  process. 

Many  commenters  stated  that  in  areas 
where  there  are  no  FEMA  maps  or  those 
ni*»ps  are  out  of  date,  local  floodplain 
authorities  may  be  imwilling  to  certify 
the  extent  of  the  100-year  floodplain 
without  extensive  analyses.  These 
commenters  said  that  landowners  may 
have  to  go  through  a  lengthy  and 
expensive  map  revision  process  before 
the  local  floodplain  authority  will 
provide  the  documentation  required  by 
proposed  General  Condition  27.  Two 
commenters  remarked  that  the 
requirement  to  have  a  licensed 
professional  engineer  certify  whether  or 
not  the  activity  is  in  the  100-year 
floodplain  is  too  restrictive.  These 
commenters  said  that  this  requirement 
should  be  modified  to  allow  qualified 
hydrologists  to  identify  100-year 
floodplains  in  areas  not  mapped  by 
FIRMs.  Several  commenters  suggested 
that  proposed  General  Condition  27 
should  contain  a  statement  requiring  the 
consideration  of  man-made  flood 
control  structures  when  mapping  100- 
year  floodplains. 

The  revised  general  condition  does 
not  require  local  floodplain  authorities 
to  certify  the  extent  of  100-year 
floodplains.  In  addition,  the  prospective 
permittee  is  not  required  to  have  a 
licensed  professional  engineer  certify 
whether  or  not  the  proposed  work  is 
within  a  100-year  floodplain. 

One  commenter  objected  to  using 
FEMA  maps,  stating  that  the  scale  of 
these  maps  makes  it  difficult  to 
determine  if  a  particular  parcel  is  within 
a  100-year  floodplain.  Another 
commenter  objected  to  using  FIRMs 
because  they  may  contain  large  areas 
that  are  within  the  100-year  floodplain 
but  are  not  mapped  because  of 
inadequate  funding.  These  unmapped 
areas  would  place  burdens  on  local 
governments  or  the  landowners,  who 
would  be  required  to  survey  the 
property  and  map  the  100-year 
floodplain.  One  commenter  objected  to 
proposed  General  Condition  27,  because 
it  would  require  project  proponents  to 
obtain  individual  permits  if  they  cannot 
demonstrate  that  the  proposed  work  is 
located  outside  of  100-year  floodplains 
because  there  are  no  FEMA  or  local 
floodplain  maps  available  for  the  project 
sitss. 

We  believe  that  FIRMs  or  FEMA- 
approved  local  floodplain  maps  are 
adequate  for  the  purposes  of  this  general 
condition.  Utilizing  existing  FIRMs  and 
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FEMA-approved  local  floodplain  maps 
eliminates  the  additional  burdens  on 
local  governments  or  landowners  that 
existed  in  the  proposed  condition.  If 
there  are  no  FIRMs  or  FEMA-approved 
local  floodplain  maps  available  for  the 
project  area,  this  general  condition  does 
not  apply. 

Several  commenters  stated  that 
paragraph  (b)  of  proposed  General 
Condition  27  is  an  illegal  delegation  of 
the  Corps  regulatory  authority  because  it 
allows  FEMA  or  local  floodplain 
authorities  to  prohibit  the  use  of  NWPs 
12  and  14  in  100-year  floodplains.  Two 
commenters  disapprove  of  the 
requirement  for  prospective  permittees 
to  provide,  with  the  notification,  a 
statement  from  FEMA  or  the  local  flood 
control  agency  that  the  proposed  work 
.  will  not  increase  flooding.  One 
commenter  objected  to  the  provisions  of 
paragraph  (b)  because  FEMA  regulations 
require  engineering  analyses  only  for 
work  in  regulatory  floodways.  Two 
commenters  recommended  modilying 
paragraph  (b)  to  allow  professional 
engineers  to  provide  documentation  to 
district  engineers  without  submitting  it 
to  FEMA  or  local  floodplain  authorities 
for  approval. 

We  have  revised  this  general 
condition  to  require  the  permittee  to 
comply  with  the  appropriate  FEMA  or 
FEMA-approved  local  floodplain 
construction  requirements.  These 
requirements  address  impacts  to  base 
flood  elevations  and  100-year 
floodplains  to  minimize  flood  damages. 
The  revised  general  condition  does  not 
require  engineering  analyses  on  a  case- 
by-case  basis. 

Two  commenters  said  that  the 
requirements  of  the  proposed  general 
condition  will  require  local  floodplain 
authorities  to  develop  new  regulations 
to  address  the  documentation  necessary 
to  comply  with  paragraph  (b),  since 
these  are  new  requirements  that  are  not 
cmrently  used  by  local  floodplain 
agencies.  These  commenters  indicated 
that  it  would  be  more  appropriate  for 
FEMA  to  change  its  regulations  to 
address  these  dociunentation 
requirements.  Many  commenters  stated 
that  FEMA  and  local  floodplain 
authorities  are  not  equipped  to  handle 
the  reviews  necessary  for  the  rebuttable 
presumption  in  paragraph  (b)  of 
proposed  General  Condition  27  because 
it  contains  different  standards  than  they 
currently  use.  Several  commenters 
disapprove  of  this  general  condition 
because  it  provides  no  mechanism  to 
resolve  disputes  that  may  occiu  between 
FEMA  and  local  floodplain  agencies. 

We  have  revised  this  general 
condition  to  require  the  permittee  to 
comply  with  FEMA  or  FEMA-approved 


local  floodplain  construction 
requirements.  If  fliose  construction 
requirements  change,  the  permittee 
would  have  to  comply  with  the  new 
construction  requirements. 

Several  commenters  indicated  that  the 
criteria  in  paragraph  (b)  of  proposed 
General  Condition  27  (i.e.,  no  more  than 
minimal  alteration  of  the  hydrology, 
flow  regime,  or  volume  of  waters 
associated  with  the  floodplain)  are  not 
well-defined  in  current  FEMA 
regulations  or  the  guidance  for 
implementing  local  floodplain 
regulations.  These  commenters  said  that 
most  states  do  not  use  these  criteria 
when  assessing  impacts  to  100-year 
floodplains.  Two  conmienters  suggested 
that  the  Corps  consult  with  state 
floodplain  regulatory  agencies  and 
Federal  transportation  agencies  to 
develop  language  that  makes  this 
condition  practical  to  implement. 
Another  commenter  recommended  that 
other  factors,  such  as  the  width  of  the 
drainage  course,  slope,  roughness 
coefficients,  and  location  of  above-grade 
fills  within  the  100-year  floodplain 
should  be  considered. 

We  have  removed  these  criteria  from 
this  general  condition.  Instead,  we  will 
rely  on  FEMA  or  FEMA-approved  local 
floodplain  construction  requirements  to 
ensure  that  the  authorized  work  does 
not  result  in  more  than  minimal  adverse 
effects  to  the  flood-holding  capacity  of 
100-year  floodplains. 

One  commenter  identified 
inconsistencies  between  the  second  and 
fourth  sentences  of  paragraph  (b).  The 
second  sentence  states  that  the  "  *  *   * 
project  and  associated  mitigation,  will 
not  decrease  flood-holding  capacity  and 
no  more  than  minimally  alter  the 
hydrology,  flow  regime,  or  volume  of 
waters  associated  with  the  floodplain." 
The  fourth  sentence  states  that  the 
project  "*   *   *  will  not  result  in 
increased  flooding  or  more  than 
minimally  alter  floodplain  hydrology  or 
flow  regimes."  Since  the  documentation 
requirements  of  these  sentences  differ, 
the  commenter  was  unsure  as  to  what 
constitutes  the  criteria  that  will  be  used 
to  determine  compliance  with  the 
proposed  general  condition. 

The  revised  general  condition  does 
not  contain  these  inconsistencies. 

Two  commenters  stated  that  the 
proposed  general  condition  should 
apply  to  NWP  activities  in  smaller 
tributaries,  in  addition  to  the  main  river. 
One  commenter  said  that  tributaries  to 
streams  should  be  considered  as 
separate  watersheds  and  eligible  for  the 
exception  in  paragraph  (c)  of  proposed 
General  Condition  27.  This  commenter 
requested  criteria  that  will  be  used  to 
determine  whether  a  tributary  is 


separate  from  the  floodplain  of  the  main 
channel.  Another  conunenter  contends 
that  paragraph  (c)  of  the  proposed 
general  condition  is  too  confusing  and 
requested  clarification  explaining  how 
district  engineers  and  prospective 
permittees  would  determine  if  a 
particular  site  is  located  in  the  portion 
of  the  watershed  that  drains  less  than 
one  square  mile. 

This  general  condition  applies  to 
activities  authorized  by  NWPs  12, 14, 
29,  39,  40,  42,  43,  and  44,  where  100- 
year  floodplains  are  delineated  on  either 
FIRMs  or  FEMA-approved  floodplain 
maps.  If  no  100-year  floodplain  map  has 
been  produced  for  a  particular  tributary, 
then  the  provisions  of  this  general 
condition  do  not  apply.  The  revised 
general  condition  does  not  contain  a 
provision  similar  to  paragraph  (c)  of  the 
proposed  General  Condition  27. 

Several  commenters  suggested  that 
the  rebuttable  presumption  in  paragraph 
(b)  should  be  utilized  for  NWPs  21,  29, 
39,  40,  42,  43,  and  44,  instead  of 
prohibiting  these  activities  in  100-year 
floodplains.  One  commenter 
recommended  expanding  proposed 
General  Condition  27  to  NWPs  7,  8,  16, 
and  17.  Several  commenters  said  that 
proposed  General  Condition  27  should 
not  apply  to  the  construction, 
replacement,  and  maintenance  of  water 
supply  facilities,  fish  production 
facilities,  flood  control  facilities,  and 
hydraulic  control  and  drainage 
facilities.  Three  commenters  indicated 
that  the  proposed  general  condition 
should  not  apply  to  NWP  27  activities. 

We  have  revised  the  proposed  general 
condition  to  require,  for  NWP  29,  39,  40. 
42,  43,  and  44  activities  in  flood  hinges 
of  the  100-year  floodplains  within 
headwater  streams,  that  the  permittee 
notify  the  district  engineer  in 
accordance  with  General  Condition  13 
and  provide  documentation 
demonstrating  that  the  proposed  work 
complies  with  FEMA  or  FEMA- 
approved  local  floodplain  construction 
regulations.  We  have  withdrawn  NWP 
21  from  the  general  condition.  We  do 
not  agree  that  this  general  condition 
should  apply  to  NWPs  7.6,  and  16 
because  the  activities  authorized  by 
these  NWPs  have  little  or  no  adverse 
effects  on  the  flood-holding  capacity  of 
100-year  floodplains.  Hydropower 
projects  authorized  by  NWP  1 7  would 
be  required  to  comply  with  the 
appropriate  floodplain  construction 
requirements.  This  general  condition 
does  not  apply  to  water  supply 
facilities,  fish  production  facilities, 
flood  control  facilities,  and  hydraulic 
control  and  drainage  facilities,  unless 
those  activities  are  authorized  by  the 
NWPs  listed  in  the  general  condition. 
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that  prohibiting  the  use  of  NWP  21  in 
100-year  floodplains  will  place  burdens 
on  the  mining  industry  without 
providing  any  additional  benefits. 

We  concur  with  these  commenters 
and  have  removed  NWP  21  from  the 
revised  general  condition. 

One  commenter  stated  that,  for 
activities  authorized  by  paragraph  (a)  of 
NWP  40,  NRCS  would  have  to 
determine  if  the  proposed  work  will 
result  in  unacceptable  impacts  on 
FEMA-mapped  100-year  floodplains. 
This  commenter  said  that  NRCS,  as  part 
of  its  review,  addresses  impacts  on  flood 
storage  and  flood  flows  and  that 
prospective  permittees  should  be 
allowed  to  use  NWP  40  if  the  work  will 
not  result  in  impacts  to  100-year  flood 
events.  This  commenter  also 
recommended  incorporating  the 
requirements  of  proposed  General 
Condition  27  into  the  text  of  NWP  40  so 
that  the  regulated  public  will  be  aware 
of  these  requirements. 

For  activities  authorized  by  paragraph 
(a)  of  NWP  40,  NRCS  will  determine  if 
the  proposed  work  complies  with  this 
general  condition.  We  have  added 
paragraph  (e)  to  NWP  40,  which  refers 
permittees  to  General  Condition  26. 

Many  commenters  objected  to 
applying  the  prohibition  in  paragraph 
(a)  of  proposed  General  Condition  27  to 
NWP  43  activities.  A  number  of  these 
commenters  said  that  this  prohibition  is 
inappropriate  since  stormwater 
management  facilities  must  be  located 
in  or  near  100-year  floodplains  and  their 
purpose  is  floodplain  memagement  and 
flood  control.  Several  commenters  said 
that  prohibiting  NWP  43  activities  in 
100-year  floodplains  will  put  citizens  at 
greater  risks  and  make  their  property 
more  susceptible  to  flood  damage.  One 
commenter  stated  that  proposed  General 
Condition  27  should  not  apply  to  the 
maintenance  of  existing  flood  control 
projects. 

We  do  not  agree  that  NWP  43  should 
be  excluded  from  this  general  condition. 
NWP  43  activities  must  comply  with 
FEMA  or  FEMA-approved  local 
floodplain  construction  requirements,  if 
the  activity  is  located  in  flood  fringes  of 
100-year  floodplains  of  headwater 
streams.  Furthermore,  many  in-stream 
stormwater  management  facilities  are 
located  above  the  1  cfs  point  on  streams. 
General  Condition  26  does  not  apply 
above  the  1  cfs  point,  thus  these  projects 
will  not  be  affected.  The  revised  general 
condition  does  not  apply  to  NWP  31 
activities. 

Many  commenters  stated  that 
proposed  General  Condition  27  should 
not  apply  to  NWP  44  activities  because 
it  would  not  provide  any  added 
benefits.  Some  of  these  commenters  said 


that  aggregate  mining  activities  often 
increase  flood  storage  capacity  and 
therefore  should  not  be  prohibited  by 
this  general  condition.  Several 
commenters  suggested  that  NWP  44 
activities  should  be  subject  to  the 
rebuttable  presumption  in  paragraph  (b) 
of  the  proposed  general  condition.  One 
commenter  said  that  the  proposed 
general  condition  should  not  apply  to 
aggregate  mining  activities  because  sand 
and  gravel  deposits  are  typically  located 
within  floodplains  and  off-site 
alternatives  are  usually  impractical. 
This  conmienter  also  stated  that  mined 
land  reclamation  will  restore  surface 
water  flow  patterns.  A  commenter  noted 
that  dikes,  berms,  foimdations,  and 
impovmdments  associated  with  mining 
activities  can  be  located  so  that  they 
will  not  restrict  the  flow  of  floodwaters. 
We  do  not  agree  that  NWP  44  should 
be  excluded  from  this  general  condition, 
because  permanent,  above-grade  fills 
associated  with  mining  activities  can 
adversely  affect  the  flood-holding 
capacity  of  100-year  floodplains.  Mining 
activities  that  do  not  result  in 
permanent  above-grade  fills  are  not 
subject  to  the  requirements  of  this 
general  condition. 

The  Corps  of  Engineers  is  very 
concerned  with  the  loss  of  life  and 
property  resulting  from  unwise 
development  in  the  floodplain.  The 
Corps  has  recently  advocated  the 
strengthening  of  floodplain  policy  and 
the  use  of  non-structviral  measures  to 
reduce  flood  damages.  We  believe  that 
the  changes  to  the  NWP  program 
published  today  will  play  an  important 
role  in  reducing  damages  associated 
with  development  in  iJbe  floodplain.  We 
will  monitor  carefully  the  effectiveness 
of  the  new  floodplain  condition  to 
ensiire  that  it  has  the  intended  impact 
on  reducing  floodplain  development. 
Specifically,  three  years  from  the 
effective  date  of  the  new  NWPs.  we  will 
prepare  a  report  on  the  use  of  NWPs  in 
the  flood  fringe  area  in  the  headwaters. 
This  report  will  include  an  analysis  of 
the  extent,  if  any,  to  which  NWPs  are 
being  used  in  the  floodplain  of  areas 
with  repeated  flood  damages. 

Proposed  General  Condition  27  is 
adopted  as  General  Condition  26,  with 
the  modifications  discussed  above. 

V.  Comments  and  Responses  on 
Nationwide  Permit  Definitions 

We  received  memy  comments 
concerning  the  proposed  definitions  for 
the  NWPs.  Comments  regarding  specific 
definitions  are  discussed  below.  In  this 
section,  we  also  address  requests  for 
definitions  of  additional  terms  used  in 
the  NWP  program.  One  commenter  said 
that  certain  terms  defined  in  the 
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"Definitions"  section  do  not  appear  in 
the  text  of  NWPs  and  that  they  should 
be  removed.  This  conunenter  cited  the 
definitions  of  "aquatic  bench"  and 
"ephemeral  streeims."  Another 
commenter  objected  to  the  differential 
treatment  of  perennial,  intermittent,  and 
ephemeral  streams,  stating  that  each 
stream  type  has  important  functions  and 
values  and  that  the  proposed  NWPs 
imply  that  ephemeral  streams  are  less 
valuable. 

We  have  deleted  the  definition  of  the 
tenn  "aquatic  bench,"  since  it  is  not 
used  in  the  new  NWPs.  We  believe  that 
it  is  necessary  to  retain  the  definition  of 
the  term  "ephemeral  stream"  because  it 
is  important  to  recognize  the  differences 
between  perennial,  intermittent,  and 
ephemeral  streeuns  when  determining 
whether  a  particular  project  will  have 
more  than  minimal  adverse  effects  on 
the  aquatic  environment.  For  example, 
NWP  43  does  not  authorize  the 
construction  of  new  stormwater 
management  facilities  in  perennial 
streams.  Division  engineers  can  also 
regionally  condition  these  NWPs  to 
address  regional  concerns  for  different 
stream  types. 

Best  Management  Practices.  One 
commenter  reconunended  adding  "and 
wetlands"  after  the  phrase  "surface 
water  Quality." 

We  do  not  agree  that  this  change  is 
necessary,  because  wetlands  are  surface 
waters.  This  definition  is  adopted  as 
proposed. 

Compensatory  Mitigation.  One 
commenter  stated  that  the  requirement 
in  the  new  NWPs  for  vegetated  buffers 
adjacent  to  Open  waters  is  inconsistent 
with  the  proposed  definition  of 
compensatory  mitigation,  because  that 
definition  does  not  recognize  vegetated 
buffers  as  a  form  of  compensatory 
mitigation.  Another  commenter 
recommended  revising  the  definition  to 
recognize  the  use  of  upland  areas  to 
provide  out-of-kind  compensatory 
mitigation.  One  commenter  said  that  the 
definition  of  this  term  should  include 
references  to  mitigation  banks  and  in 
lieu  fee  programs.  One  commenter  said 
that  the  word  "unavoidable"  in  the 
definition  is  confusing  and  should  be 
removed. 

The  establishment  and  maintenance 
of  vegetated  buffers  next  to  open  waters, 
including  streams,  is  not  inconsistent 
with  the  proposed  definition  of  this 
term.  An  integral  component  of  stream 
restoration  projects  is  the 
reestablishinent  of  the  riparian  zone, 
which  may  involve  planting  trees  and 
shrubs  next  to  the  stream  to  restore 
aquatic  habitat.  It  is  not  necessary  to 
include  mitigation  banks  and  in  lieu  fee 
programs  in  the  definition  of  this  term 


because  these  are  specific  forms  of 
compensatory  mitigation.  The  word 
"unavoidable"  is  an  integral  part  of  this 
definition  because  the  NWPs  require  on- 
site  avoidance  and  minimization  of 
losses  of  waters  of  the  United  States,  to 
the  maximmn  extent  practicable  (see 
General  Condition  19).  This  definition  is 
adopted  as  proposed. 

Creation:  We  did  not  receive  any 
comments  concerning  the  proposed 
definition.  This  definition  is  adopted  as 
proposed. 

Drainage  Ditch.  Several  commenters 
noted  that  the  term  "ordinary  high 
water  line,"  which  is  used  in  the 
proposed  definition  of  this  term,  is  not 
defined  in  Corps  regulations.  These 
commenters  asked  if  we  intended  to 
refer  to  the  "ordinary  high  water  mark." 
Several  commenters  stated  that 
channelized  streams  should  not  be 
included  in  this  definition.  One 
commenter  recommended  that  this 
definition  differentiate  between 
chaimelized  streams  and  drainage 
ditches  by  stating  that  chaimelized 
streams  convey  water  from  high  water 
tables.  Another  commenter  objected  to  a 
statement  in  the  preamble  discussion 
related  to  this  definition  (64  FR  39351) 
that  the  maintenance  of  drainage  ditches 
which  are  constructed  by  channelizing 
streams  is  exempt  from  Section  404 
permit  requirements  as  long  as  the 
maintenance  activity  does  not  exceed 
the  original  ditch  design  and 
configuration.  Two  commenters 
requested  that  the  Corps  add  structural 
drainage  ditches  and  chaimels  to  the 
definition  of  this  term. 

One  commenter  said  that  a  clear 
definition  of  the  term  "upland  drainage 
ditch"  is  needed.  Another  commenter 
objected  to  the  second  sentence  of  the 
proposed  definition,  stating  that 
drainage  ditches  are  jurisdictional  only 
when  they  are  constructed  in  waters  of 
the  United  States.  This  commenter 
indicated  that  the  entire  drainage  ditch 
should  become  jurisdictional  if  any  part 
of  that  drainage  ditch  is  constructed  in 
waters  of  the  United  States. 

We  have  withdrawn  the  proposed 
definition  of  this  term  from  the 
"Definitions"  section  of  the  NWPs, 
because  of  the  complexity  of  the 
jurisdictional  issues  related  to  drainage 
ditches. 

Enhancement:  We  did  not  receive  any 
comments  concerning  the  proposed 
definition.  This  definition  is  adopted  as 
proposed. 

Ephemeral  Stream.  Several 
commenters  recommended  modifying 
the  proposed  definition  of  this  term  to 
state  that  ephemeral  streams  are  not 
waters  of  the  United  States  as  defined  ai 
33  CFR  328.3(a)(3).  These  commenters 


also  noted  that  in  the  July  1, 1998, 
Federal  Register  notice  (63  FR  36042). 
the  Corps  defined  the  terra  stream  bed 
as  including  only  perermial  and 
intermittent  streams. 

We  do  not  agree  that  it  is  necessary 
to  explicitly  state  in  the  definition  of 
this  term  that  ephemeral  streams  are  not 
waters  of  the  United  States  because  such 
a  statement  would  be  inaccurate.  An 
ephemeral  stream  that  meets  the  criteria 
at  33  CFR  part  328  is  a  water  of  the 
United  States.  We  acknowledge  that  we 
made  an  error  on  page  36042  of  the  July 
1, 1998,  Federal  Register  notice.  Our 
intent  was  to  clarify  that  the  PCN 
thresholds  for  stream  bed  impacts  for 
the  proposed  NWPs  apply  only  to 
perennial  and  intermittent  stream  beds, 
not  ephemeral  stream  beds.  The  term 
"stream  bed,"  as  used  for  the  NWPs, 
applies  to  perennial,  intermittent,  and 
ephemeral  stream  beds.  This  definition 
is  adopted  as  proposed. 

Farm  tract:  We  did  not  receive  any 
comments  concerning  the  proposed 
definition.  This  definition  is  adopted  as 
proposed. 

Independent  utility:  We  did  not 
receive  any  comments  concerning  the 
proposed  definition.  This  definition  is 
adopted  as  proposed. 

Intermittent  stream:  We  did  not 
receive  any  comments  concerning  the 
proposed  definition.  This  definition  is 
adopted  as  proposed. 

Loss  of  Waters  of  the  United  States. 
During  our  review  of  the  comments 
received  in  response  to  the  Jiily  21, 
1999,  Federal  Register  notice,  we  found 
an  error  in  the  proposed  definition  of 
the  term  "loss  of  waters  of  the  United 
States."  In  the  fourth  sentence  of  the 
draft  definition,  we  stated  that  the  loss 
of  stream  bed  includes  the  linear  feet  of 
perennial  or  intermittent  stream  bed 
that  is  filled  or  excavated.  This 
statement  is  inacciu^te  because 
ephemeral  stream  bed  that  is  filled  or 
excavated  can  also  be  considered  a  loss 
of  waters  of  the  United  States.  However, 
the  300  linear  foot  limit  for  stream  beds 
filled  or  excavated  does  not  apply  to 
ephemeral  streams.  We  have  modified 
this  sentence  to  define  the  loss  of  stream 
bed  as  the  linear  feet  of  stream  bed  that 
is  filled  or  excavated. 

One  commenter  requested 
clarification  whether  the  definition  of 
this  term  refers  only  to  permanent 
losses.  This  commenter  also  said  that 
the  proposed  definition  implies  that  all 
permanent  losses  of  waters  of  the 
United  States,  no  matter  how  small,  are 
considered.  Several  commenters  stated 
that  only  permanent  losses  of  waters  of 
the  United  States  should  be  regulated  by 
the  Corps.  Another  commenter 
suggested  that  temporary  losses  should 
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be  included  in  the  neasurement  of  loss 
of  waters  of  the  Un  ted  States. 

All  permanent  losses  of  waters  of  the 
United  States  are  ci  )nsidered  when 
calculating  the  amt  unt  of  loss  of  waters 
of  the  United  State;  i  to  determine 
whether  a  particuh  r  activity  compUes 
with  the  acreage  or  linear  limits  of  an 
NWP.  All  dischargi  is  of  dredged  or  fill 
material  into  water  5  of  the  United  States 
resulting  in  permai  lent  or  temporary 
losses  of  waters  of  he  United  States  are 
regulated  by  the  Cc  rps,  unless  they  are 
specifically  exemp  under  Section  404(f) 
of  the  Clean  Water  Act.  We  do  not  agree 
that  temporar>'  los!  es  of  waters  of  the 
United  States  shou  id  be  included  in  the 
threshold  measure  nent  to  determine 
whether  a  activity  nay  qualify  for  an 
NWP,  since  these  i  reas  revert  back  to 
waters  of  the  Unite  d  States  once  they 
are  restored. 

One  commenter  isked  if  the  term 
"loss  of  waters  of  t  le  United  States" 
includes  the  remoi  al  of  silt  that  has 
accumulated  in  a  c  hannel.  Another 
commenter  said  th  at  the  proposed 
definition  is  so  brc  ad  that  it  would 
include  any  effect,  not  just  losses.  This 
commenter  said  th  at  it  is  not  clear 
whether  maintena  ice  dredging  of  flood 
control  channels  ti )  restore  design 
grades  is  considen  d  a  loss  of  waters  of 
the  United  States.  Dne  commenter 
objected  to  the  thii  d  sentence  of  the 
proposed  definition,  stating  that  this 
sentence  is  incons  stent  with  Corps 
practice  of  considi  ring  compensatory 
mitigation  when  d  Btermining  whether 
the  adverse  effects  on  the  aquatic 
environment  are  minimal.  A  commenter 
suggested  that  the  Corps  consider  the 
entire  single  and  complete  project  to 
determine  the  am(  lunt  of  loss  of  waters 
of  the  United  Stati  ss  and  whether  the 
adverse  effects  are  minimal. 

The  term  "loss  of  waters  of  the  United 
States"  does  not  include  maintenance 
dredging  activitiei  \  that  remove 
accumulated  sedi  nents,  provided  the 
dredged  material  s  deposited  in  upland 
disposal  sites.  An  exception  occurs 
where  the  channe  has  accumulated  so 
much  sediment  tl:  at  wetlands  have 
developed  in  the  i  :hannel  and  the 
removal  of  those  i  ^retlands  are  necessary 
to  reconstruct  the  chaimel.  hi  that 
situation,  we  wou  Id  consider  the 
activity  to  resuh  i  n  a  loss  of  waters  of 
the  United  States,  However,  in  most 
situations  mitigat  on  is  not  required  for 
the  cyclical  remo  ^al  of  vegetation 
during  maintenance  activities. 

The  third  sentence  of  this  definition 
is  not  inconsisten  \  with  our  policy  of 
using  compensati  iry  mitigation  to 
determine  whethi  ir  the  net  adverse 
effects  of  a  partic  ilar  activity  on  the 
aquatic  environm  ent  are  minimal.  This 


part  of  the  definition  merely  states  that 
compensatory  mitigation  caimot  be  used 
to  offset  a  loss  of  waters  of  the  United 
States  to  meet  the  acreage  limit  of  an 
NWP.  For  example,  a  project  proponent 
cannot  create  Vz  acre  of  wetlands  to 
change  a  %  acre  loss  of  wetlands  to  a 
V4  acre  loss  of  wetlands  (see  paragraph 
(b)  of  General  Condition  19).  However, 
the  district  engineer  will  consider 
compensatory  mitigation  when 
determining  whether  the  net  adverse 
effects  on  the  aquatic  environment  are 
minimal. 

One  commenter  said  that  this 
definition  should  also  include  long- 
term,  but  temporary,  impacts  to  aquatic 
resource  functions  and  values.  Another 
commenter  stated  that  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States  to  construct 
compensatory  mitigation  projects 
should  be  included  in  the  measurement 
of  loss  of  waters  of  the  United  States 
because  these  projects  do  not  always 
succeed. 

District  engineers  will  determine,  on 
a  case-by-case  basis  whether  an  activity 
results  in  permanent  or  temporary 
losses  of  waters  of  the  United  States.  We 
do  not  agree  that  impacts  due  to  the 
construction  of  compensatory  mitigation 
projects  should  be  included  in  the 
measurement  of  loss  of  waters  of  the 
United  States  because  these  activities 
offset  losses  of  waters  of  the  United 
States.  This  definition  is  adopted  with 
the  modification  discussed  above. 

Non-tidal  wetland.  One  commenter 
said  that  the  third  sentence  of  the 
proposed  definition  is  not  accurate 
because  it  changes  the  definition  of  high 
tide  line.  This  commenter  believes  that 
the  maximum  height  of  the  tide  is  not 
the  spring  high  tide. 

The  spring  high  tide  line  is  the 
normal  high  tide  line  that  occurs  during 
the  tidal  cycle.  Water  levels  higher  than 
spring  high  tides  result  fi-om  storm 
surges,  which  are  not  part  of  the  normal 
tidal  cycle.  This  definition  is  retained  as 
proposed. 

Open  Water.  Two  commenters  stated 
that  the  proposed  definition  of  this  term 
is  confusing  and  asked  whether  all 
waters  of  the  United  States  that  have 
ordinary  high  water  marks  are  open 
waters.  These  commenters  also  inquired 
whether  this  term  applies  to  other  areas, 
such  as  ephemeral  washes,  arroyos,  and 
vernal  pools,  that  are  not  inimdated  for 
sufficient  amounts  of  time  to  develop 
OHWMs  and  may  not  be  waters  of  the 
United  States.  Two  commenters  said 
that  the  definition  of  this  term  should 
specifically  exclude  ephemeral  washes. 
One  commenter  requested  that  the 
Corps  clarify  whether  or  not  all  waters 
of  the  United  States  have  an  OHWM. 


To  clarify  this  definition,  we  have 
modified  the  second  sentence  to  state 
that  open  waters  either  have  little  or  no 
emergent  aquatic  vegetation.  Vegetated 
shallows  are  considered  to  be  open 
waters.  Waters  of  the  United  States  with 
substantial  amoimts  of  emergent  aquatic 
vegetation  are  wetlands,  which  may  or 
may  not  have  an  OHWM.  An  ephemeral 
wash,  arroyo,  or  vernal  pool  that  does 
not  have  an  OHWM  is  not  a  water  of  the 
United  States,  unless  that  area  has 
wetlands  that  meet  the  criteria  in  33 
CFR  part  328.  We  have  added  a  sentence 
to  the  definition  which  states  that 
ephemeral  waters  are  not  considered    ' 
open  waters,  for  the  purposes  of  the 
NAA^s.  The  definition  of  this  term  is 
adopted  with  the  modifications 
discussed  above. 

Perennial  stream.  One  commenter 
recommended  that  the  Corps  modify  the 
proposed  definition  to  state  that  the 
water  table  "discharges"  into  the  stream 
for  most  of  the  year. 

We  do  not  agree  with  this  comment, 
because  using  the  word  "discharge"  in 
this  definition  is  likely  to  create 
confusion  since  certain  NWPs  authorize 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States  for 
specific  activities.  The  definition  is 
adopted  as  proposed. 

Permanent  above-grade  fill.  Several 
commenters  requested  a  more  explicit 
definition  of  the  word  "permanent"  as 
used  in  the  context  of  this  term.  One 
commenter  asked  for  clarification  of 
what  is  considered  "above-grade"  for 
the  purposes  of  this  definition.  One 
commenter  said  that  any  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  should  be  considered 
an  above-grade  fill. 

District  engineers  will  determine,  on 
a  case-by-case  basis,  what  constitutes  a 
permanent,  above-grade  fill  for  the 
purposes  of  this  definition  and  General 
Condition  26.  Not  all  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States  result  in  permanent, 
above-grade  fills.  For  example,  during 
the  installation  of  an  underground 
utihty  line,  a  wetland  could  be 
excavated  and  backfilled  with  no 
permanent  change  in  grade.  We  believe 
the  definition  is  adequately  clear. 

One  commenter  expressed  concern 
that  the  use  of  the  word  "substantial"  in 
the  definition  of  this  term  would 
prohibit  stockpiling  in  100-year 
floodplains  during  sand  and  gravel 
mining  operations.  Another  commenter 
requested  that  the  last  sentence  of  this 
definition  specifically  state  which 
NWPs  are  excluded  from  this  definition, 
and  whether  NWP  12  is  one  of  the 
excluded  NWPs. 
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Temporary  stockpiles  of  materials 
during  mining  operations  would  not  be 
considered  permanent  above-grade  fills 
for  the  purposes  of  this  definition  and 
General  Condition  26.  The  exclusion  in 
the  last  sentence  of  this  definition 
applies  to  all  structural  discharges 
authorized  by  NWPs,  except  for 
structural  discharges  that  are  authorized 
by  the  NWPs  listed  in  General 
Condition  26  (i.e.,  NWPs  12, 14,  29,  39, 
40,  42,  43,  and  44).  This  definition  is 
adopted  as  proposed. 

Playa.  Many  commenters  objected  to 
the  proposed  definition  of  this  term, 
stating  that  this  type  of  aquatic  habitat 
is  found  throughout  the  country. 
Various  commenters  suggested 
additional  geographic  areas  that  should 
be  included,  such  as  Oklahoma, 
Colorado,  Kansas,  Oregon,  Washington, 
and  Idaho.  Another  commenter  objected 
to  the  inclusion  of  the  word  "small"  in 
the  proposed  definition  because  some 
playas  can  be  large  in  size.  This 
conmienter  also  objected  to  including 
the  phrase  "emergent  hydrophytic 
vegetation"  in  the  definition  because 
many  playas  do  not  support  vegetation. 

Since  we  have  removed  the  indexed 
acreage  limit  for  discharges  of  dredged 
or  fill  material  into  playas,  prairie 
potholes,  and  vernal  pools  from  NWP 
40,  therefore  we  have  removed  the 
proposed  definition  of  a  playa. 

Prairie  pothole.  Many  commenters 
objected  to  the  proposed  definition  of 
this  term,  stating  that  this  type  of 
aquatic  habitat  is  found  throughout  the 
country. 

Since  we  have  removed  the  indexed 
acreage  limit  for  discharges  of  dredged 
or  fill  material  into  playas,  prairie 
potholes,  and  vernal  pools  from  NWP 
40,  we  have  removed  the  proposed 
definition  of  prairie  pothole. 

Preservation:  We  aid  not  receive  any 
comments  concerning  the  proposed 
definition.  This  definition  is  adopted  as 
proposed. 

Project  Area.  One  commenter  objected 
to  the  inclusion  of  open  space  in  the 
definition  of  this  term,  because  the 
commenter  believes  that  it  penalizes  the 
permittee  for  avoiding  impacts  to  waters 
of  the  United  States.  Another 
commenter  said  that  the  exclusion  of 
public  roads  from  the  definition  of 
"project  area"  is  unnecessary  because 
the  public  roads  would  not  have  been 
built  unless  the  subdivision  was 
constructed. 

Since  we  have  replaced  the  indexed 
acreage  limit  of  NWP  39  with  a  simple 
Vz  acre  limit,  we  have  deleted  the 
proposed  definition  of  project  area  from 
this  section. 

Restoration.  One  commenter 
recommended  deleting  the  phrase  "or 


exist  in  a  substantially  degraded  state" 
from  the  definition  of  this  term,  because 
it  overlaps  with  the  definition  of  the 
term  "enhancement." 

The  definition  of  this  term  was  taken 
from  the  "Federal  Guidance  for  the 
Establishment,  Use  and  Operation  of 
Mitigation  Banks"  that  was  published  in 
the  November  28, 1995,  Federal 
Register  (60  FR  58605).  Therefore,  we 
cannot  make  the  recommended  change 
because  this  guidance  is  still  in  effect. 
The  definition  is  adopted  as  proposed. 

Riffle  and  Pool  Complex.  One 
commenter  suggested  that  this  term 
apply  only  to  perennial  streams  and  not 
to  intermittent  or  ephemeral  streams. 
This  commenter  also  recommended 
inserting  the  word  "moderately"  before 
the  word  "steep"  in  the  second  sentence 
of  this  definition  because  stream  beds 
with  steep  gradients  seldom  have  riffle 
and  pool  complexes. 

The  definition  of  this  term  was  taken 
from  40  CFR  230.45.  Therefore,  we  vdll 
not  modify  the  definition  of  this  term 
for  the  purposes  of  the  NWPs.  District 
engineers  will  use  their  judgement  to 
identify  riffle  and  pool  complexes  at 
project  sites  and  to  distinguish  between 
riffle  and  pool  complexes  (which  are 
found  in  areas  with  moderate  grades) 
and  step-pool  complexes  (which  are 
found  in  areas  with  steep  grades,  where 
the  stream  bed  material  consists  mostly 
of  boulders  and  large  rocks).  The 
definition  is  adopted  as  proposed. 

Single  and  Complete  Project.  One 
commenter  said  that  the  criteria  for 
linear  single  and  complete  projects 
should  be  the  same  as  for  other 
activities. 

We  do  not  agree  with  this  comment. 
The  definition  of  single  and  complete 
linear  projects  is  consistent  with  the 
current  NWP  regulations  at  33  CFR 
330.2(i).  This  definition  is  adopted  as 
proposed. 

Stormwater  management.  Several 
commenters  objected  to  the  proposed 
definition,  stating  that  it  does  not 
specifically  include  facilities  that 
reduce  downstream  flooding.  These 
commenters  said  that  the  definition 
should  include  flood  control  facilities  so 
that  they  can  be  authorized  by  NWP  43. 

The  proposed  definition  does 
consider  flooding  and  the  definition  of 
its  related  term,  "stormwater 
management  facilities,"  addresses 
flooding  issues  by  discussing  runoff  in 
the  definition.  NWP  43  can  be  used  to 
authorize  certain  types  of  flood  control 
facilities,  if  they  are  constructed  to 
control  runoff  and  reduce  flooding 
impacts.  This  definition  is  adopted  as 
proposed. 

Stormwater  management  facilities. 
Two  commenters  said  that  this 


definition  should  distinguish  between 
facilities  that  are  designed  to  protect 
water  quality  and  facilities  that  are 
designed  for  flood  control  purposes. 

We  disagree  with  these  commenters 
because  stormwater  management 
facilities  usually  perform  both  functions 
by  slowring  runoff  during  storms  and 
trapping  sediments  and  chemical 
compounds.  This  definition  is  adopted 
as  proposed. 

Stream  bed:  We  did  not  receive  any 
comments  concerning  the  proposed 
definition.  This  definition  is  adopted  as 
proposed. 

Stream  channelization.  One 
commenter  requested  that  the  Corps 
modify  the  definition  of  this  term  to 
more  specifically  identify  what 
constitutes  stream  channelization. 
Another  commenter  said  that  the 
definition  should  contain  a  statement 
that  excavation  activities  are  not 
regulated  by  the  Corps.  Two 
commenters  stated  that  this  definition 
should  include  definitions  for  the  terms 
"structures"  and  "fills"  so  that  the 
regulated  public  will  know  when  the 
maintenance  of  these  structures  and  fills 
is  eligible  for  NWP  3  or  the  maintenance 
exemption  in  section  404(f)  of  the  Clean 
Water  Act. 

The  proposed  definition  aheady 
provides  sufficient  examples  of 
activities  that  may  result  in  stream 
channelization.  District  engineers  will 
determine  on  a  case-by-case  basis 
whether  a  particular  activity  involves 
stream  channelization.  We  discuss  the 
regulation  of  excavation  activities  in 
waters  of  the  United  States  in  a  previous 
section  of  this  Federal  Register  notice 
and  do  not  believe  it  is  necessary  to 
address  that  issue  in  this  definition.  We 
do  not  agree  that  it  is  necessary  to 
provide  definitions  of  the  terms 
"structure"  and  "fill"  in  the  definition 
of  this  term.  This  definition  is  adopted 
as  proposed. 

Tidal  Wetland.  One  commenter  stated 
that  the  term  "spring  high  tide"  should 
be  replaced  with  the  phrase  "mean  high 
tide"  to  make  the  definition  consistent 
with  the  provisions  of  section  10  of  the 
Rivers  and  Harbors  Act. 

Although  the  shoreward  limit  of 
jurisdiction  for  section  10  of  the  Rivers 
and  Harbors  Act  is  mean  (average)  high 
water  (see  33  CFR  329.12(a)(2)),  spring 
high  tides  are  waters  of  the  United 
States  imder  Section  404  of  the  Clean 
Water  Act  (see  33  CFR  328.3(d)  and  (f)). 
Tidal  wetlands  are  wetlands  that  are 
inundated  with  tidal  waters,  including 
spring  high  tides.  Therefore,  this 
definition  is  adopted  as  proposed. 

Vegetated  Shallows.  One  commenter 
suggested  inserting  the  phrase 
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recommended  ado  )ting 
the  Section  404(b)(1) 

We  cannot  provide 
definition  of  the 
on  the  aquatic 
the  determination 
effects  for  the  NWIfs 
permits  must  be 
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of  the  term 
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commenter 
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a  national 
"minimal  effects 
because 
)f  minimal  adverse 
and  other  general 
on  a  case-by-case 


tem 
env  ronment' 


mide 


basis,  by  considering  site  characteristics, 
the  functions  and  values  of  waters  of  the 
United  States,  the  quality  of  those 
waters,  regional  differences  in  aquatic 
resource  functions  and  values,  and  other 
factors.  Definitions  of  the  terms 
"isolated  waters"  and  "headwaters"  are 
found  at  33  CFR  330.2(e)  and  33  CFR 
330.2(d),  respectively.  We  do  not  agree 
that  it  is  necessary  to  provide  a 
definition  of  the  terms  "excavation," 
"uplands,"  or  "utility  line  substations." 
The  Corps  regulatory  program  uses  the 
definition  of  the  term  "practicable" 
found  at  40  CFR  230.3(q). 

One  commenter  requested  a  definition 
of  the  term  "non-tidal  wetlands  adjacent 
to  tidal  waters"  because  the  word 
"adjacent"  can  be  broadly  defined.  This 
commenter  recommended  limiting  the 
phrase  "non-tidal  wetlands  adjacent  to 
tidal  water"  to  wetlands  that  are  found 
between  the  mean  tide  line  and  the 
spring  high  tide  line;  wetlands 
landward  of  the  spring  high  tide  line 
would  not  be  considered  adjacent  to 
tidal  waters. 

As  discussed  in  a  previous  paragraph 
in  this  section,  wetlands  located 
between  the  mean  high  tide  line  and  the 
spring  high  tide  line  are  tidal  wetlands, 
because  they  are  inundated  with  tidal 
waters.  Non-tidal  wetlands  that  are 
landward  of  the  spring  high  tide  line 
and  bordering,  contiguous,  or 
neighboring  to  tidal  waters  are  adjacent 
to  tidal  waters.  District  engineers  will 
determine,  on  a  case-by-case  basis, 
whether  a  particular  non-tidal  wetland 
is  adjacent  to  tidal  waters. 

One  commenter  recommended 
including  a  more  detailed  definition  of 
the  term  "lower  perennial  stream"  that 
is  developed  from  the  Cowardin 
definition  and  discusses  the  stream 
gradient,  water  velocity,  stream 
substrate,  faunal  composition,  and 
floodplain  development  of  the  lower 
perennial  stream. 

Since  the  term  "lower  perennial 
stream"  is  used  only  in  the  context  of 
NWP  44,  we  have  provided  a  modified 
version  of  the  Cowardin  definition  in 
the  text  of  this  NWP.  This  modified 
definition  describes  the  stream  gradient, 
stream  flow,  water  velocity,  and  the 
stream  substrate.  We  do  not  agree  that 
it  is  necessary  to  address  the  type  of 
organisms  that  inhabit  lower  perennial 
streams,  since  the  physical  description 
of  these  stream  segments  is  adequate  for 
the  purposes  of  NWP  44. 

One  commenter  suggested  that  the 
Corps  include  a  definition  of  the  term 
"vegetated  buffer"  in  this  section.  We 
concur  with  this  comment  and  have 
added  a  definition  of  this  term  to  the 
"Definitions  '  section  of  the  NWPs. 


For  the  implementation  of  General 
Condition  26,  we  have  also  added 
definitions  of  the  terms  "flood  fringe" 
and  "floodway"  to  this  section.  These 
definitions  were  taken  from  44  CFR  9.4, 
FEMA's  regulations  for  floodplain 
management  and  protection  of 
wetlands. 

Alabama 

Mobile  District  Engineer,  ATTN:  CESAM- 
OP-S,  109  St.  Joseph  Street,  Mobile,  AL 
36602-3630 

Alaska 

Alaska  District  Engineer,  ATTN:  CEPOA- 
CO-R,  P.O.  Box  898,  Anchorage,  AK 
99506-0898 

Arizona 

Los  Angeles  District  Engineer,  ATTN: 
CESPL-CO-R,  P.O.  Box  2711,  Los  Angeles, 
CA  90053-2325 

Arkansas 

Little  Rock  District  Engineer,  ATTN: 
CESWL-ET-WR,  P.O.  Box  867,  Little  Rock, 
AR  72203-0867 

California 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-R,  1325  J  Street,  Sacramento, 
CA  95814-4794 

Colorado 

Albuquerque  District  Engineer,  ATTN: 
CESPA-OD-R,  4101  Jefferson  Plaza  NE, 
Room  302,  Albuquerque,  NM  87109-3435 

Connecticut 

New  England  District  Engineer,  ATTN: 
CENAE-OI>-R,  696  Virginia  Road, 
Concord,  MA  01742-2751 

Delaware 

Philadelphia  District  Engineer,  ATTN: 
CENAP-OP-R,  Wannamaker  Building,  100 
Penn  Square  East  Philadelphia,  PA  19107- 
3390 

Florida 

Jacksonville  District  Engineer,  ATTN: 
CESAJ-RD,  P.O.  Box  4970,  Jacksonville,  FL 
32202-4412 

Georgia 

Savannah  District  Engineer,  ATTN:  CESAS- 
OP-F,  P.O.  Box  889,  Savannah,  GA  31402- 
0889 

Hawaii 

Honolulu  District  Engineer,  ATTN:  CEPOH- 
CO-O,  Building  230.  Fort  Shafter, 
Honolulu.  HI  96858-5440 

Idaho 

Walla  Walla  District  Engineer,  ATTN: 
CENWW-OD-RF,  210  N.  Third  Street, 
City-County  Airport,  Walla  Walla,  WA 
99362-1876 

Illinois 

Rock  Island  District  Engineer,  ATTN: 
CEMVR-RD,  P.O.  Box  004,  Rock  Island,  IL 
61204-2004 
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Indiana 

Louisville  District  Engineer,  ATTN:  CELRL- 
OR-F.  P.O.  Box  59,  Louisville.  KY  40201- 
0059 

Iowa 

Rock  Island  District  Engineer,  ATTN: 
CEMVR-RD.  P.O.  Box  2004,  Rock  Island, 
IL  61204-2004 

Kansas 

Kansas  City  District  Engineer.  ATTN: 
CENWK-OD-R,  700  Federal  Building,  601 
E.  12th  Street,  Kansas  City,  MO  64106- 
2896 

Kentucky 

Louisville  District  Engineer,  ATTN:  CELRL- 
OR-F,  P.O.  Box  59,  Louisville,  KY  40201- 
0059 

Louisiana 

New  Orleans  District  Engineer,  ATTN: 
CEMVN-OD-S,  P.O.  Box  60267,  New 
Orieans,  LA  70160-0267 

Maine 

New  England  District  Engineer,  ATTN: 
CENAE-OD-R,  696  Virginia  Road, 
Concord,  MA  01742-2751 

Maryland 

Baltimore  District  Engineer,  ATTN:  CENAB- 
OP-R,  P.O.  Box  1715,  Baltimore,  MD 
21203-1715 

Massachusetts 

New  England  District  Engineer,  ATTN; 
CENAE-OD-R,  696  Virginia  Road, 
Concord,  MA  01742-2751 

Michigan 

Detroit  District  Engineer,  ATTN:  CELRE-CO- 
L,  P.O.  Box  1027,  Detroit,  MI  48231-1027 

Minnesota 

St.  Paul  District  Engineer,  ATTN:  CEMVP- 
CO-R,  190  Fifth  Street  East.  St.  Paul,  MN 
55101-1638 

Mississippi 

Vicksburg  District  Engineer,  ATTN:  CEMVK- 
OD-F,  4155  Clay  Street,  Vicksburg,  MS 
39183-3435 

Missouri 

Kansas  City  District  Engineer,  ATTN: 
CENWK-OD-R,  700  Federal  Building,  601 
E.  12th  Street,  Kansas  City,  MO  64106- 
2896 

Montana 

Omaha  District  Engineer,  ATTN:  CENWO- 
OP-R,  215  N.  17th  Street,  Omaha,  NE 
68102-4978 

Nebraska 

Omaha  District  Engineer,  ATTN:  CENWO- 
OP-R,  215  N.  17th  Street,  Omaha,  NE 
68102-4978 

Nevada 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-R,  1325  J  Street.  Sacramento, 
CA  95814-2922 


New  Hampshire 

New  England  District  Engineer,  ATTN: 
CENAE-OD-R,  696  Virginia  Road, 
Concord,  MA  01742-2751 

New  Jersey 

Philadelphia  District  Engineer,  ATTN: 
CENAP-OP-R.  Wannamaker  Building,  100 
Perm  Square  East,  Philadelphia,  PA  19107- 
3390 

New  Mexico 

Albuquerque  District  Engineer,  ATTN: 
CESPA-OD-R,  4101  Jefferson  Plaza  NE, 
Room  302,  Albuquerque,  NM  87109-3435 

New  York 

New  York  District  Engineer,  ATTN:  CENAN- 
*OP-R,  26  Federal  Plaza.  New  York,  NY 
10278-9998 

North  Carolina 

Wilmington  District  Engineer,  ATTN: 
CESAW-RG,  P.O.  Box  1890,  Wilmington, 
NC  28402-1890 

North  Dakota 

Omaha  District  Engineer.  ATTN:  CENWO- 
OP-R,  215  North  17th  Street,  Omaha.  NE 
68102^978 

Ohio 

Huntington  District  Engineer,  ATTN: 
CELRH-OR-F,  502  8th  Street,  Huntington, 
WV  25701-2070 

Oklahoma 

Tulsa  District  Engineer,  ATTN:  CESWT-PE- 
R,  1645  South  101st  East  Avenue,  Tulsa. 
OK  74128^609 

Oregon 

Portland  District  Engineer,  ATTN:  CENWP- 
OP-G,  P.O.  Box  2946,  Portland,  OR  97208- 
2946 

Pennsylvania 

Baltimore  District  Engineer,  ATTN:  CENAB- 
OP-R,  P.O.  Box  1715,  Baltimore.  MD 
21203-1715 

Rhode  Island 

New  England  District  Engineer,  ATTN: 
CENAE-OD-R,  696  Virginia  Road. 
Concord,  MA  01742-2751 

South  Carolina 

Charleston  District  Engineer,  ATTN:  CESAC- 
CO-P,  P.O.  Box  919,  Charleston.  SC 
29402-0919 

South  Dakota 

Omaha  District  Engineer,  ATTN:  CENWO- 
OP-R,  215  North  17th  Street,  Omaha,  NE 
68102-4978 

Tennessee 

Nashville  District  Engineer,  ATTN:  CELRN- 
CO-F,  P.O.  Box  1070,  Nashville,  TN 
37202-1070 

Texas 

Ft.  Worth  District  Engineer,  ATTN:  CESWF- 
EV-R,  P.O.  Box  17300,  Ft.  Worth,  TX 
76102-0300 


Utah 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-R,  1325  J  Street,  CA  95814- 
2922 

Vermont 

New  England  District  Engineer,  ATTN: 
CENAE-OD-R,  696  Virginia  Road, 
Concord,  MA  01742-2751 

Virginia 

Norfolk  District  Engineer.  ATTN:  CENAO- 
CO-R,  803  Front  Street.  Norfolk,  VA 
23510-1096 

Washington 

Seattle  District  Engineer,  ATTN:  CENWS- 
OD-RD,  P.O.  Box  3755,  Seattle,  WA 
98124-2255 

West  Virginia 

Huntington  District  Engineer,  ATTN: 
CELRH-OR-F,  502  8th  Street,  Huntington, 
WV  25701-2070 

Wisconsin 

.  St.  Paul  District  Engineer,  ATTN:  CEMVP- 
CO-R,  190  Fifth  Street  East,  St.  Paul,  MN 
55101-1638 

Wyoming 

Omaha  District  Engineer,  ATTN:  CENWO- 
OP-R.  215  NortH  17th  Street,  NE  68102- 
4978 

District  of  Columbia 

Baltimore  District  Engineer,  ATTN:  CENAB- 
OP-R,  P.O.  Box  1715,  Baltimore,  MD 
21203-1715 

Pacific  Territories 

Honolulu  District  Engineer,  ATTN:  CEPOH- 
CO-O,  Building  230,  Fort  Shafter, 
Honolulu,  HI  96858-5440 

Puerto  Rico  and  Virgin  Islands 

Jacksonville  District  Engineer.  ATTN: 
CESAJ-RD,  P.O.  Box  4970,  Jacksonville,  FL 
32202-4412 

Date:  February  28.  2000. 
Hans  A.  Van  Winkle, 

Deputy  Commander  for  Civil  Works. 

Accordingly,  these  Nationwide 
Permits  are  issued  as  follows: 

Nationwide  Permits,  Conditions,  Further 
Information,  and  Definitions 

A.  Index  of  Nationwide  Permits, 
Conditions,  Further  Information,  and 
Definitions 

Nationwide  Permits 

3.  Maintenance 

7.  Outfall  Structures  and  Maintenance 
12.  Utility  Line  Activities 
14.  Linear  Transportation  Crossings 
27.  Stream  and  Wetland  Restoration 
Activities 

39.  Residential,  Conunercial,  and 
Institutional  Developments 

40.  Agricultural  Activities 

41.  Reshaping  Existing  Drainage  Ditches 

42.  Recreational  Facilities 
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43.  Stonnwater  Mi  nagement  Facilities 

44.  Mining  Activities 

Nationwide  Permit  i 


Sediment  Controls 


Ca  se-by 


Case 
Rivers 


Sp  Bcies 


les 


1.  Navigation 

2.  Proper  Maintenance 
Soil  Erosion  anc 
Aquatic  Life  Mqvements 
Equipment 
Regional  and 
Conditions 

7.  Wild  and  Sceni< 

8.  Tribal  Rights 

9.  Water  Quality 

10.  Coastal  Zone  Management 

11.  Endangered 

12.  Historic  Prope^ 

13.  Notification 

14.  Compliance 

15.  UseofMultipl 

16.  Water  Supply 

17.  Shellfish  Beds 

18.  Suitable  Material 

19.  Mitigation 

20.  Spawning 

21.  Management  o 

22.  Adverse  Effect!  1 

23.  Waterfowl  Bredding 

24.  Removal  of  Temporary 

25.  Designated  Critical 

26.  Fills  Within 


C^tification 

Nationwide  Permits, 
ntakes 


AretS 


ICO 


3.  Maintenance. 
(i)  The  repair,  rehabilitation,  or 
replacement  of 
authorized,  currer  tly 
structure,  or  fill, 
serviceable  structiire 
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General  Conditions 


Water  Flows 
from  Impoundments 
Areas 

Fills 
Resource  Waters 
-year  Floodplains 


Further  Informatic  n 

Definitions 

Best  Management  'ractices 

Compensatory  mit  gation 

Creation 

Enhancement 

Ephemeral  stream 

Farm  tract 

Flood  Fringe 

Floodway 

Independent  utiliti 

Intermittent  strear  i 

Loss  of  waters  of  t  le  United  States 

Non-tidal  wetland 

Open  water 

Perennial  stream 

Permanent  above-]  j'ade  fill 

Preservation 

Restoration 

Riffle  and  pool  cofii: 

Single  and  comf 

Stormwater  management 

Stonnwater  manaj  ement  facilities 

Stream  bed 

Stream  channelizaltion 

Tidal  wetland 

Vegetated  buffer 

Vegetated  shallow  > 

Waterbody 

B.  Nationwide  Peipiits  and  Conditions 

Activities  related  to: 


plex 
e  project 


previously 

serviceable, 
of  any  currently 

or  fill  authorized 


by  33  CFR  330.3,  provided  the  structiire 
or  fill  is  not  to  be  put  to  uses  differing 
firom  those  uses  specified  or 
contemplated  for  it  in  the  original 
permit  or  the  most  recently  authorized 
modification.  Minor  deviations  in  the 
structure's  configuration  or  filled  area, 
including  those  due  to  changes  in 
materials,  construction  techniques,  or 
cvurent  construction  codes  or  safety 
standards  which  are  necessary  to  make 
repair,  rehabilitation,  or  replacement, 
are  permitted,  provided  the  adverse 
environmental  effects  resulting  from 
such  repair,  rehabilitation,  or 
replacement  are  minimal.  Currently 
serviceable  means  useable  as  is  or  with, 
some  maintenance,  but  not  so  degraded 
as  to  essentially  require  reconstruction. 
This  nationwide  permit  authorizes  the 
repair,  rehabilitation,  or  replacement  of 
those  structures  or  fills  destroyed  or 
damaged  by  storms,  floods,  fire,  or  other 
discrete  events,  provided  the  repair, 
rehabilitation,  or  replacement  is 
commenced,  or  is  under  contract  to 
commence,  within  two  years  of  the  date 
of  their  destruction  or  damage.  In  cases 
of  catastrophic  events,  such  as 
hurricanes  or  tornadoes,  this  two-year 
limit  may  be  waived  by  the  District 
Engineer,  provided  the  permittee  can 
demonstrate  funding,  contract,  or  other 
similar  delays. 

(ii)  Discharges  of  dredged  or  fill 
material,  including  excavation,  into  all 
waters  of  the  United  States  to  remove 
accumulated  sediments  and  debris  in 
the  vicinity  of,  and  within,  existing 
structures  (e.g.,  bridges,  culverted  road 
crossings,  water  intake  structures,  etc.) 
and  the  placement  of  new  or  additional 
rip  rap  to  protect  the  structure,  provided 
the  permittee  notifies  the  District 
Engineer  in  accordance  with  General 
Condition  13.  The  removal  of  sediment 
is  limited  to  the  minimum  necessary  to 
restore  the  waterway  in  the  immediate 
vicinity  of  the  structure  to  the 
approximate  dimensions  that  existed 
when  the  structure  was  built,  but  cannot 
extend  further  than  200  feet  in  any 
direction  from  the  structure.  The 
placement  of  rip  rap  must  be  the 
minimum  necessary  to  protect  the 
structure  or  to  ensure  the  safety  of  the 
structiire.  All  excavated  materials  must 
be  deposited  and  retained  in  an  upland 
area  unless  otherwise  specifically 
approved  by  the  District  Engineer  under 
separate  authorization.  Any  bank 
stabilization  measures  not  directly 
associated  with  the  structure  will 
require  a  separate  authorization  fi-om 
the  District  Engineer. 

(iii)  Discharges  of  dredged  or  fill 
material,  including  excavation,  into  all 
waters  of  the  United  States  for  activities 
associated  with  the  restoration  of 


upland  areas  damaged  by  a  storm,  flood, 
or  other  discrete  event,  including  the 
construction,  placement,  or  installation 
of  upland  protection  structures  and 
minor  dredging  to  remove  obstructions 
in  waters  of  the  United  States.  (Uplands 
lost  as  a  result  of  a  storm,  flood,  or  other 
discrete  event  can  be  replaced  without 
a  Section  404  permit  provided  the 
uplands  are  restored  to  their  original 
pre-event  location.  This  NWP  is  for  the 
activities  in  waters  of  the  United  States 
associated  with  the  replacement  of  the 
uplands.)  The  permittee  must  notify  the 
District  Engineer,  in  accordance  with 
General  Condition  13,  within  12  months 
of  the  date  of  the  damage  and  the  work 
must  commence,  or  be  under  contract  to 
commence,  within  two  years  of  the  date 
of  the  damage.  The  permittee  should 
provide  evidence,  such  as  a  recent 
topographic  survey  or  photographs,  to 
justify  the  extent  of  the  proposed 
restoration.  The  restoration  of  the 
damaged  areas  cannot  exceed  the 
contours,  or  ordinary  high  water  mark, 
that  existed  prior  to  the  damage.  The 
District  Engineer  retains  the  right  to 
determine  the  extent  of  the  pre-existing 
conditions  and  the  extent  of  any 
restoration  work  authorized  by  this 
permit.  Minor  dredging  to  remove 
obstructions  from  the  adjacent 
waterbody  is  limited  to  50  cubic  yards 
below  the  plane  of  the  ordinary  high 
water  mark,  and  is  limited  to  the 
amount  necessary  to  restore  the  pre- 
existing bottom  contours  of  the 
waterbody.  The  dredging  may  not  be 
done  primarily  to  obtain  fill  for  any 
restoration  activities.  The  discharge  of 
dredged  or  fill  material  and  all  related 
work  needed  to  restore  the  upland  must 
be  part  of  a  single  and  complete  project. 
This  permit  cannot  be  used  in 
conjunction  with  NWP  18  or  NWP  19  to 
restore  damaged  upland  areas.  This 
permit  does  not  authorize  the 
replacement  of  lands  lost  through 
gradual  erosion  processes. 

Maintenance  dredging  for  the  primary 
purpose  of  navigation  and  beach 
restoration  are  not  authorized  by  this 
permit.  This  permit  does  not  authorize 
new  stream  channelization  or  stream 
relocation  projects.  Any  work 
authorized  by  this  permit  must  not 
cause  more  than  minimal  degradation  of 
water  quality,  more  than  minimal 
changes  to  the  flow  characteristics  of  the 
stream,  or  increase  flooding  (See 
General  Conditions  9  and  21).  (Sections 
10  and  404) 

Note:  This  NWP  authorizes  the  minimal 
impact  repair,  rehabilitation,  or  replacement 
of  any  previously  authorized  structure  or  fill 
that  does  not  qualify  for  the  Section  404(f) 
exemption  for  maintenance. 
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7.  Outfall  Structures  and 
Maintenance.  Activities  related  to:  (i) 
construction  of  outfall  structures  and 
associated  intake  structures  where  the 
effluent  from  the  outfall  is  authorized, 
conditionally  authorized,  or  specifically 
exempted,  or  is  otherwise  in  compliance 
with  regulations  issued  under  the 
National  Pollutant  Discharge 
Elimination  System  program  (Section 
402  of  the  Clean  Water  Act),  and  (ii) 
maintenance  excavation,  including 
dredging,  to  remove  accumulated 
sediments  blocking  or  restricting  outfall 
and  intake  structures,  accumulated 
sediments  from  small  impovmdments 
associated  with  outfall  and  intake 
structures,  and  accumulated  sediments 
from  CcUials  associated  with  outfall  and 
intake  structures,  provided  the  activity 
meets  all  of  the  following  criteria: 

a.  The  permittee  notifies  the  District 
Engineer  in  accordance  with  General 
Condition  13; 

b.  The  amount  of  excavated  or 
dredged  material  must  be  the  minimum 
necessary  to  restore  the  outfalls,  intakes, 
small  impoundments,  and  canals  to 
origiucd  design  capacities  and  design 
configurations  (i.e.,  depth  and  width); 

c.  The  excavated  or  dredged  material 
is  deposited  and  retained  at  an  upland 
site,  unless  otherwise  approved  by  the 
District  Engineer  under  separate 
authorization;  and 

d.  Proper  soil  erosion  and  sediment 
control  measures  are  used  to  minimize 
reentry  of  sediments  into  waters  of  the 
United  States. 

The  construction  of  intake  structures 
is  not  authorized  by  this  NWP,  unless 
they  are  directly  associated  with  an 
authorized  outfall  structure.  For 
maintenance  excavation  and  dredging  to 
remove  accumulated  sediments,  the 
notification  must  include  information 
regarding  the  original  design  capacities 
and  configurations  of  the  facility  and 
the  presence  of  special  aquatic  sites 
(e.g.,  vegetated  shallows)  in  the  vicinity 
of  the  proposed  work.  (Sections  10  and 
404) 

12.  Utility  Line  Activities.  Activities 
required  for  the  construction, 
maintenance,  and  repair  of  utility  lines 
and  associated  facilities  in  waters  of  the 
United  States  as  follows: 

(i)  Utility  lines:  The  construction, 
maintenance,  or  repair  of  utility  lines, 
including  outfall  and  intake  structures 
and  the  associated  excavation,  backfill, 
or  bedding  for  the  utility  lines,  in  all 
waters  of  the  United  States,  provided 
there  is  no  change  in  preconstruction 
contours.  A  "utility  line"  is  defined  as 
any  pipe  or  pipeline  for  the 
transportation  of  any  gaseous,  liquid, 
liquefiable,  or  slurry  substance,  for  any 
purpose,  and  any  cable,  line,  or  wire  for 


the  transmission  for  any  purpose  of 
electrical  energy,  telephone,  and 
telegraph  messages,  and  radio  and 
television  commimication  (see  Note  1, 
below).  Material  resulting  from  trench 
excavation  may  be  temporarily  sidecast 
(up  to  three  months)  into  waters  of  the 
United  States,  provided  the  material  is 
not  placed  in  such  a  manner  that  it  is 
dispersed  by  currents  or  other  forces. 
The  District  Engineer  may  extend  the 
period  of  temporary  side  casting  not  to 
exceed  a  total  of  180  days,  where 
appropriate,  hi  wetlands,  the  top  6"  to 
12"  of  the  trench  should  normally  be 
backfilled  with  topsoil  from  the  trench. 
Furthermore,  the  trench  cannot  be 
constructed  in  such  a  manner  as  to 
drain  waters  of  the  United  States  (e.g., 
backfilling  with  extensive  gravel  layers, 
creating  a  french  drain  effect).  For 
example,  utility  line  trenches  can  be 
backfilled  with  clay  blocks  to  ensure 
that  the  trench  does  not  drain  the  waters 
of  the  United  States  through  which  the 
utility  line  is  installed.  Any  exposed 
slopes  and  stream  banks  must  be 
stabilized  immediately  upon  completion 
of  the  utility  line  crossing  of  each 
waterbody. 

(ii)  Utility  line  substations:  The 
construction,  maintenance,  or 
expansion  of  a  substation  facility 
associated  with  a  power  line  or  utility 
line  in  non-tided  waters  of  the  United 
States,  excluding  non-tidal  wetlands 
adjacent  to  tidal  waters,  provided  the 
activity  does  not  result  in  the  loss  of 
greater  than  Vz  acre  of  non-tidal  waters 
of  the  United  States. 

(iii)  Foundations  for  overhead  utility 
line  towers,  poles,  and  anchors:  The 
construction  or  maintenance  of 
foundations  for  overhead  utility  line 
towers,  poles,  and  anchors  in  all  waters 
of  the  United  States,  provided  the 
foundations  are  the  minimum  size 
necessary  and  separate  footings  for  each 
tower  leg  (rather  than  a  larger  single 
pad)  are  used  where  feasible. 

(iv)  Access  roads:  The  construction  of 
access  roads  for  the  construction  and 
maintenance  of  utility  lines,  including 
overhead  power  lines  and  utility  line 
substations,  in  non-tidal  waters  of  the 
United  States,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters, 
provided  the  discharge  does  not  cause 
the  loss  of  greater  than  V2  acre  of  non- 
tidal  waters  of  the  United  States.  Access 
roads  shall  be  the  minimum  width 
necessary  (see  Note  2,  below).  Access 
roads  must  be  constructed  so  that  the 
length  of  the  road  minimizes  the 
adverse  effects  on  waters  of  the  United 
States  and  as  near  as  possible  to 
preconstruction  contours  and  elevations 
(e.g.,  at  grade  corduroy  roads  or 
geotextile/gravel  roads).  Access  roads 


constructed  above  preconstruction 
contours  and  elevations  in  waters  of  the 
United  States  must  be  properly  bridged 
or  culverted  to  maintain  surface  flows. 

The  term  "utility  line"  does  not 
include  activities  which  drain  a  water  of 
the  United  States,  such  as  drainage  tile 
or  french  drains;  however,  it  does  apply 
to  pipes  conveying  drainage  from 
another  area.  For  the  purposes  of  this 
NWP,  the  loss  of  waters  of  the  United 
States  includes  the  filled  area  plus 
waters  of  the  United  States  that  are 
adversely  affected  by  flooding, 
excavation,  or  drainage  as  a  result  of  the 
project.  Activities  authorized  by 
paragraphs  (i)  through  (iv)  may  not 
exceed  a  total  of  V2  acre  loss  of  waters 
of  the  United  States.  Waters  of  the 
United  States  temporarily  affected  by 
filling,  flooding,  excavation,  or  drainage, 
where  the  project  area  is  restored  to 
preconstruction  contours  and 
elevations,  are  not  included  in  the 
calculation  of  permanent  loss  of  waters 
of  the  United  States.  This  includes 
temporary  construction  mats  (e.g., 
timber,  steel,  geotextile)  used  during 
construction  and  removed  upon 
completion  of  the  work.  Where  certain 
functions  and  values  of  waters  of  the 
United  States  are  permanently  adversely 
affected,  such  as  the  conversion  of  a 
forested  wetland  to  a  herbaceous 
wetland  in  the  permanently  maintained 
utility  line  right-of-way,  mitigation  will 
be  required  to  reduce  the  adverse  effects 
of  the  project  to  the  minimal  level. 

Mechanized  landclearing  necessary 
for  the  construction,  maintenance,  or 
repair  of  utility  lines  and  the 
construction,  maintenance,  and 
expansion  of  utility  line  substations, 
foundations  for  overhead  utility  lines, 
and  access  roads  is  authorized,  provided 
the  cleared  area  is  kept  to  the  minimum 
necessary  and  preconstruction  contours 
are  maintained  as  near  as  possible.  The 
area  of  waters  of  the  United  States  that 
is  filled,  excavated,  or  flooded  must  be 
limited  to  the  minimum  necessary  to 
construct  the  utility  line,  substations, 
foundations,  and  access  roads.  Excess 
material  must  be  removed  to  upland 
areas  immediately  upon  completion  of 
construction.  This  NWP  may  authorize 
utility  lines  in  or  affecting  navigable 
waters  of  the  United  States,  even  if  there 
is  no  associated  discharge  of  dredged  or 
fill  material  (See  33  CFR  Part  322). 

Notification:  The  permittee  must 
notify  the  District  Engineer  in 
accordance  with  General  Condition  13, 
if  any  of  the  following  criteria  are  met: 

(a)  Mechanized  land  clearing  in  a 
forested  wetland  for  the  utility  line 
right-of-way: 

(b)  A  Section  10  permit  is  required; 
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(c)  The  utiHty  li  le  in  waters  of  the 
United  States,  exc  uding  overhead  Hnes, 
exceeds  500  feet; 

(d)  The  utiUty  liiie  is  placed  within  a 
jurisdictional  area  [i.e.,  a  water  of  the 
United  States),  anc  it  runs  parallel  to  a 
stream  bed  that  is  vithin  that 
jurisdictional  area; 

(e)  Discharges  as  sociated  with  the 
construction  of  uti  ity  line  substations 
that  result  in  the  Ic  ss  of  greater  than  Vio 
acre  of  waters  of  tl;  e  United  States; 

(f)  Permanent  ac  :ess  roads 


jrade  in  waters  of  the 
distance  of  more 


constructed  above 
United  States  for  a 
than  500  feet;  or 

(g)  Permanent  ac  cess  roads 
constructed  in  wat  3rs  of  the  United 
States  with  imperv  ious  materials. 
(Sections  10  and  4  )4) 

Note  1:  Overhead  i  tility  lines  constructed 
over  Section  10  wate  s  and  utility  lines  that 
are  routed  in  or  unde  r  Section  10  waters 
without  a  discharge  (  f  dredged  or  fill 
material  require  a  Se  rtion  10  permit;  except 


for  pipes  or  pipeline: 


gaseous,  liquid,  liqut  fiable,  or  slurry 
substances  over  navi  ;able  waters  of  the 
United  States,  which  are  considered  to  be 
bridges,  not  utility  li  les,  and  may  require  a 


permit  from  the  U.S 


Coast  Guard  pursuant 


to  Section  9  of  the  Ri  /ers  and  Harbors  Act 
of  1899.  However,  an  y  discharges  of  dredged 
or  fill  material  associ  ated  with  such  pipelines 
will  require  a  Corps  lermit  under  Section 
404. 


Note  2:  Access  roa 
construction  and 
authorized 
conditions  of  this 
solely  for  constructi 
be  removed  upon  co 
the  area  restored  to 
elevations,  and 
Temporary  access 
be  authorized  by 


s  used  for  both 
maintenance  may  be 
provided  they  meet  the  terms  and 
NWP.  Access  roads  used 
I  of  the  utility  line  must 
I  [ipletion  of  the  work  and 
p  reconstruction  contours. 
wetU  nd  conditions. 

roids  for  construction  may 
33. 


NWP 
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Note  3:  Where  the 
constructed  or  instal 
of  the  United  States 
copies  of  the  PCN  a 
be  sent  by  the  Corps 
and  Atmospheric 
Ocean  Service,  for 
protect  navigation. 

14.  Linear 
Activities  requLret 
expansion 
improvement  of  li 
crossings  [e.g.,  hig 
trails,  and  airport 
taxiways)  in  water  > 
including  wetland ; 
activity  meets  the 

a.  This  NWP  is 
following  acreage 

(1)  For  public  lii 
projects  in  non-ti 
non-tidal  wetland; 
waters,  provided 
cause  the  loss  of 
waters  of  the  Unitid 


used  to  transport 


jroposed  utility  line  is 
ed  in  navigable  waters 
e..  Section  10  waters), 
NWP  verification  will 
o  the  National  Oceanic 
Adfninistration,  National 
ing  the  utility  line  to 


Transportation  Crossings. 
for  the  construction, 
modifii  :ation,  or 

1  lear  transportation 
iways,  railways, 
1  unways  and 
of  the  United  States, 
provided  the 
'ollowing  criteria: 
s  ubject  to  the 
I  ind  linear  limits: 
ear  transportation 

waters,  excluding 
adjacent  to  tidal 
discharge  does  not 
greater  than  V2  acre  of 
States; 


dil 


t  le 


(2)  For  public  linear  transportation 
projects  in  tidal  waters  or  non-tidal 
wetlands  adjacent  to  tidal  waters, 
provided  the  discharge  does  not  cause 
the  loss  of  greater  than  Va  acre  of  waters 
of  the  United  States  and  the  length  of 
fill  for  the  crossing  in  waters  of  the 
United  States  does  not  exceed  200  linear 
feet,  or; 

(3)  For  private  linear  transportation 
projects  in  all  waters  of  the  United 
States,  provided  the  discharge  does  not 
cause  the  loss  of  greater  than  Va  acre  of 
waters  of  the  United  States  and  the 
length  of  fill  for  the  crossing  in  waters 
of  the  United  States  does  not  exceed  200 
linear  feet; 

b.  The  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13  if  any  of  the 
following  criteria  are  met: 

(1)  The  discharge  causes  the  loss  of 
greater  than  Vio  acre  of  waters  of  the 
United  States;  or 

(2)  There  is  a  discharge  in  a  special 
aquatic  site,  including  wetlands; 

c.  The  notification  must  include  a 
compensatory  mitigation  proposal  to 
offset  permanent  losses  of  waters  of  the 
United  States  to  ensure  that  those  losses 
result  only  in  minimal  adverse  effects  to 
the  aquatic  environment  and  a 
statement  describing  how  temporary 
losses  of  waters  of  the  United  States  will 
be  minimized  to  the  maximum  extent 
practicable; 

d.  For  discharges  in  special  aquatic 
sites,  including  wetlands,  the 
notification  must  include  a  delineation 
of  the  affected  special  aquatic  sites; 

e.  The  width  of  the  fill  is  limited  to 
the  minimum  necessary  for  the  crossing; 

f.  This  permit  does  not  authorize 
stream  channelization,  and  the 
authorized  activities  must  not  cause 
more  than  minimal  changes  to  the 
hydraulic  flow  characteristics  of  the 
stream,  increase  flooding,  or  cause  more 
than  minimal  degradation  of  water 
quality  of  any  stream  (see  General 
Conditions  9  and  21); 

g.  This  permit  cannot  be  used  to 
authorize  non-linear  features  commonly 
associated  with  transportation  projects, 
such  as  vehicle  maintenance  or  storage 
buildings,  parking  lots,  train  stations,  or 
aircraft  hangars;  and 

h.  The  crossing  is  a  single  and 
complete  project  for  crossing  a  water  of 
the  United  States.  Where  a  road  segment 
(i.e.,  the  shortest  segment  of  a  road  with 
independent  utility  that  is  part  of  a 
larger  project)  has  multiple  crossings  of 
streams  (several  single  and  complete 
projects)  the  Corps  will  consider 
whether  it  should  use  its  discretionary 
authority  to  require  an  individual 
permit.  (Sections  10  and  404) 


Note:  Some  discharges  for  the  construction 
of  farm  roads,  forest  roads,  or  temporary 
roads  for  moving  mining  equipment  may  be 
eligible  for  an  exemption  from  the  need  for 
a  Section  404  permit  (see  33  CFR  323.4). 

27.  Stream  and  Wetland  Restoration 
Activities.  Activities  in  waters  of  the 
United  States  associated  with  the 
restoration  of  former  waters,  the 
enhancement  of  degraded  tidal  and  non- 
tidal  wetlands  and  riparian  areas,  the 
creation  of  tidal  and  non-tidal  wetlands 
and  riparian  areas,  and  the  restoration 
and  enhancement  of  non-tidal  streams 
and  non-tidal  open  water  areas  as 
follows: 

(a)  The  activity  is  conducted  on: 

(1)  Non- Federal  public  lands  and 
private  lands,  in  accordance  with  the 
terms  and  conditions  of  a  binding 
wetland  enhancement,  restoration,  or 
creation  agreement  between  the 
landowner  and  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  or  the  Natural 
Resources  Conservation  Service  (NRCS) 
or  voluntary  wetland  restoration, 
enhancement,  and  creation  actions 
documented  by  the  NRCS  pursuant  to 
NRCS  regulations;  or 

(2)  Any  Federal  land;  or 

(3)  Reclaimed  surface  coal  mined 
lands,  in  accordance  with  a  Sin-face 
Mining  Control  and  Reclamation  Act 
permit  issued  by  the  Office  of  Surface 
Mining  or  the  applicable  state  agency 
(the  future  reversion  does  not  apply  to 
streams  or  wetlands  created,  restored,  or 
enhanced  as  mitigation  for  the  mining 
impacts,  nor  naturally  due  to  hydrologic 
or  topographic  features,  nor  for  a 
mitigation  bank);  or 

(4)  Any  private  or  public  land; 

(b)  Notification:  For  activities  on  any 
private  or  public  land  that  are  not 
described  by  paragraphs  (a)(1),  (a)(2),  or 
(a)(3)  above,  the  permittee  must  notify 
the  District  Engineer  in  accordance  with 
General  Condition  13;  and 

(c)  Only  native  plant  species  should 
be  planted  at  the  site,  if  permittee  is 
vegetating  the  project  site. 

Activities  authorized  by  this  NWP 
include,  but  are  not  limited  to:  the 
removal  of  accumulated  sediments;  the 
installation,  removal,  and  maintenance 
of  small  water  control  structures,  dikes, 
and  berms;  the  installation  of  current 
deflectors;  the  enhancement, 
restoration,  or  creation  of  riffle  and  pool 
stream  structure;  the  placement  of  in- 
stream  habitat  structures;  modifications 
of  the  stream  bed  and/or  banks  to 
restore  or  create  stream  meanders;  the 
backfilling  of  artificial  channels  and 
drainage  ditches;  the  removal  of  existing 
drainage  structures;  the  construction  of 
small  nesting  islands;  the  construction 
of  open  water  areas;  activities  needed  to 
reestablish  vegetation,  including 
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plowing  or  discing  for  seed  bed 
preparation;  mechanized  landclearing  to 
remove  undesirable  vegetation;  and 
other  related  activities. 

This  NWP  does  not  authorize  the 
conversion  of  a  stream  to  another 
aquatic  use,  such  as  the  creation  of  an 
impoundment  for  waterfowl  habitat. 
This  NWP  does  not  authorize  stream 
channelization.  This  NWP  does  not 
authorize  the  conversion  of  natural 
wetlands  to  another  aquatic  use,  such  as 
creation  of  waterfowl  impoundments 
where  a  forested  wetland  previously 
existed.  However,  this  NWP  authorizes 
the  relocation  of  non-tidal  waters, 
including  non-tidal  wetlands,  on  the 
project  site  provided  there  are  net  gains 
in  aquatic  resource  functions  and 
values.  For  example,  this  NWP  may 
authorize  the  creation  of  an  open  water 
impoundment  in  a  non-tidal  emergent 
wetland,  provided  the  non-tidal 
emergent  wetland  is  replaced  by 
creating  that  wetland  type  on  the  project 
site.  This  NWP  does  not  authorize  the 
relocation  of  tidal  waters  or  the 
conversion  of  tidal  waters,  including 
tidal  wetlands,  to  other  aquatic  uses, 
such  as  the  conversion  of  tidal  wetlands 
into  open  water  impoundments. 

Reversion.  For  enhancement, 
restoration,  and  creation  projects 
conducted  under  paragraphs  (a){2)  and 
(a)(4),  this  NWP  does  not  authorize  any 
future  discharge  of  dredged  or  fill 
material  associated  with  the  reversion  of 
the  area  to  its  prior  condition.  In  such 
cases  a  separate  permit  would  be 
required  for  any  reversion.  For 
restoration,  enhancement,  and  creation 
projects  conducted  under  paragraphs 
(a)(1)  and  (a)(3),  this  NWP  also 
authorizes  any  future  discharge  of 
dredged  or  fill  material  associated  with 
the  reversion  of  the  area  to  its 
documented  prior  condition  and  use 
(i.e.,  prior  to  the  restoration, 
enhancement,  or  creation  activities) 
within  five  years  after  expiration  of  a 
limited  term  wetland  restoration  or 
creation  agreement  or  permit,  even  if  the 
discharge  occurs  after  this  NWP  expires. 
This  NWP  also  authorizes  the  reversion 
of  wetlands  that  were  restored, 
enhanced,  or  created  on  prior-converted 
cropland  that  has  not  been  abandoned, 
in  accordance  with  a  binding  agreement 
between  the  landowner  and  NRCS  or 
FWS  (even  though  the  restoration, 
enhancement,  or  creation  activity  did 
not  require  a  Section  404  permit).  The 
five-year  reversion  limit  does  not  apply 
to  agreements  without  time  limits 
reached  under  paragraph  (a)(1).  The 
prior  condition  will  be  documented  in 
the  original  agreement  or  permit,  and 
the  determination  of  return  to  prior 
conditions  will  be  made  by  the  Federal 


agency  or  appropriate  State  agency 
executing  the  agreement  or  permit.  Prior 
to  any  reversion  activity,  the  permittee 
or  the  appropriate  Federal  or  State 
agency  must  notify  the  District  Engineer 
and  include  the  documentation  of  the 
prior  condition.  Once  an  area  has 
reverted  back  to  its  prior  physical 
condition,  it  will  be  subject  to  whatever 
the  Corps  regulatory  requirements  will 
be  at  that  futvu'e  date.  (Sections  10  and 
404) 

Note:  Compensatory  mitigation  is  not 
required  for  activities  authorized  by  this 
NWP,  provided  the  authorized  work  results 
in  a  net  increase  in  aquatic  resource 
functions  and  values  in  the  project  area.  This 
NWP  can  be  used  to  authoifize  compensatory 
mitigation  projects,  including  mitigation 
banks,  provided  the  permittee  notifies  the 
District  Engineer  in  accordance  with  General 
Condition  13,  and  the  project  Includes 
compensatory  mitigation  for  impacts  to 
waters  of  the  United  States  caused  by  the 
authorized  work.  However,  this  NWP  does 
not  authorize  the  reversion  of  an  area  used 
for  a  compensatory  mitigation  project  to  its 
prior  condition.  NWP  27  can  be  used  to 
authorize  impacts  at  a  mitigation  bank,  but 
only  in  circumstances  where  it  has  been 
approved  under  the  Interagency  Federal 
Mitigation  Banks  Guidelines. 

39.  Residential,  Commercial,  and 
Institutional  Developments.  Discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  United  States,  excluding 
non-tidal  wetlands  adjacent  to  tidal 
waters,  for  the  construction  or 
expansion  of  residential,  commercial, 
and  institutional  building  foundations 
and  building  pads  and  attendant 
features  that  are  necessary  for  the  use 
and  maintenance  of  the  structures. 
Attendant  features  may  include,  but  are 
not  limited  to,  roads,  parking  lots, 
garages,  yards,  utility  lines,  stormwater 
management  facilities,  and  recreation 
facilities  such  as  playgroimds,  playing 
fields,  and  golf  courses  (provided  the 
golf  course  is  an  integral  part  of  the 
residential  development).  The 
construction  of  new  ski  areas  or  oil  and 
gas  wells  is  not  authorized  by  this  NWP. 
Residential  developments  include 
multiple  and  single  unit  developments. 
Examples  of  commercial  developments 
include  retail  stores,  industrial  facilities, 
restaurants,  business  parks,  and 
shopping  centers.  Examples  of 
institutional  developments  include 
schools,  fire  stations,  government  office 
buildings,  judicial  buildings,  public 
works  buildings,  libraries,  hospitals, 
and  places  of  worship.  The  activities 
listed  above  are  authorized,  provided 
the  activities  meet  all  of  the  following 
criteria: 

a.  The  discharge  does  not  cause  the 
loss  of  greater  than  V2  acre  of  non-tidal 
waters  of  the  United  States,  excluding 


non-tidal  wetlands  adjacent  to  tidal 
waters; 

b.  The  discharge  does  not  cause  the 
loss  of  greater  than  300  linear  feet  of 
stream  bed; 

c.  The  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13,  if  any  of  the 
following  criteria  are  met: 

(1)  The  discharge  causes  the  loss  of 
greater  than  'Ao  acre  of  non-tidal  waters 
of  the  United  States,  excluding  non-tidal 
weUands  adjacent  to  tidal  waters;  or 

(2)  The  discharge  causes  the  loss  of 
any  open  waters,  including  perennial  or 
intermittent  streams,  below  the  ordinary 
hidi  water  mark  (see  Note,  below). 

d.  For  discharges  in  special  aquatic 
sites,  including  wetlands,  the 
notification  must  include  a  delineation 
of  afi^ected  special  aquatic  sites; 

e.  The  discharge  is  part  of  a  single  and 
complete  project; 

f.  The  permittee  must  avoid  and 
minimize  discharges  into  waters  of  the 
United  States  at  the  project  site  to  the 
maximum  extent  practicable,  and  the 
notification,  when  required,  must 
include  a  written  statement  explaining 
how  avoidance  and  minimization  of 
losses  of  waters  of  the  United  States 
were  achieved  on  the  project  site. 
Compensatory  mitigation  will  normally 
be  required  to  offset  the  losses  of  waters 
of  the  United  States.  (See  General 
Condition  19.)  The  notification  must 
also  include  a  compensatory  mitigation 
proposal  for  offsetting  unavoidable 
losses  of  waters  of  the  United  States.  If 
an  applicant  asserts  that  the  adverse 
effects  of  the  project  are  minimal 
without  mitigation,  then  the  applicant 
may  submit  justification  explaining  why 
compensatory  mitigation  should  not  be 
required  for  the  District  Engineer's 
consideration; 

g.  When  this  NWP  is  used  in 
conjuinction  with  any  other  NWP,  any 
combined  total  permanent  loss  of  waters 
of  the  United  States  exceeding  Vio  acre 
requires  that  the  permittee  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13; 

h.  Any  work  authorized  by  this  NWP 
must  not  cause  more  than  minimal 
degradation  of  water  quality  or  more 
than  minimal  changes  to  the  flow 
characteristics  of  any  stream  (see 
General  Conditions  9  and  21); 

i.  For  discharges  causing  the  loss  of 
Vio  acre  or  less  of  waters  of  the  United 
States,  the  permittee  must  submit  a 
report,  within  30  days  of  completion  of 
the  work,  to  the  District  Engineer  that 
contains  the  following  information:  (1) 
The  name,  address,  and  telephone 
number  of  the  permittee;  (2)  The 
location  of  the  work;  (3)  A  description 
of  the  work;  (4)  The  type  and  acreage  of 
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the  loss  of  waters  o  the  United  States 
(e.g.,  Vi2  acre  of  eir  ergent  wetlands); 
and  (5)  The  type  an  d  acreage  of  any 
compensatory  raiti]  ation  used  to  offset 
the  loss  of  waters  o  '  the  United  States 
(e.g.,  Vi2  acre  of  emergent  wetlands 
created  on-site); 

j.  If  there  are  any  open  waters  or 
streams  within  the  jroject  area,  the 
permittee  will  estal  lish  and  maintain,  to 
the  maximum  extent  practicable, 
wetland  or  upland  /egetated  buffers 
next  to  those  open  vaters  or  streams 
consistent  with  General  Condition  19. 
Deed  restrictions,  c  anservation 
easements,  protecti  /e  covenants,  or 
other  means  of  lane  conservation  and 
preservation  are  re<  uired  to  protect  and 
maintain  the  vegetJ  ted  buffers 
established  on  the  ;  iroject  site;  and 

k.  Stream  chaime  lization  or  stream 
relocation  downstruam  of  the  point  on 
the  stream  where  tl  e  annual  average 
flow  is  1  cubic  foot  per  second  is  not 
authorized  by  this  ]  <iWP. 

Only  residential,  commercial,  and 
institutional  activit  es  with  stnictxires 
on  the  foundation!! )  or  building  pad{s), 
as  well  as  the  attenqant  features,  are 
authorized  by  this  NVVP.  The 
compensatory  mitij  ation  proposal 
required  in  paragra  jh  (f)  of  this  NWP 
may  be  either  cono  iptual  or  detailed. 
The  wetland  or  upluid  vegetated  buffer 
required  in  paragra  ih  (j)  of  this  NWP 
will  normally  be  2  J  to  50  feet  wide  on 
each  side  of  the  stri  (am,  but  the  District 
Engineer  may  requ:  re  wider  vegetated 
buffers  to  address  dociimented  water 
quality  concerns.  T  le  required  wetland 
or  upland  vegetate(  buffer  is  part  of  the 
overall  compensate  ry  mitigation 
requirement  for  thi  i  NWP.  U  the  project 
site  was  previously  used  for  agricultural 
purposes  and  the  U  rm  owner/operator 
used  NWP  40  to  au  iiorize  activities  in 
waters  of  the  Unite  1  States  to  increase 
production  or  cons  ruct  farm  buildings, 
NWP  39  cannot  be  jsed  by  the 
developer  to  authoiize  additional 
activities  in  waters  of  the  United  States 
on  the  project  site  i  a  excess  of  the 
acreage  limit  for  N'  VP  39  [i.e..  the 
combined  acreage  1  dss  authorized  under 
NWPs  39  and  40  ca  nnot  exceed  V2  acre). 

Subdivisions:  Fo  any  real  estate 
subdivision  cteatec  or  subdivided  after 
October  5,  1984,  a  1  lotification  pursuant 
to  paragraph  (c)  of  his  NWP  is  required 
for  any  discharge  v  hich  would  cause 
the  aggregate  total  oss  of  waters  of  the 
United  States  for  tl  e  entire  subdivision 
to  exceed  Vio  acre.  Any  discharge  in  any 
real  estate  subdivis  ion  which  would 
cause  the  aggregate  total  loss  of  waters 
of  the  United  State  i  in  the  subdivision 
to  exceed  V2  acre  ii  not  authorized  by 
this  NWP,  unless  t  le  District  Engineer 
exempts  a  particul  tr  subdivision  or 


parcel  by  making  a  written 
determination  that  the  individual  and 
ciunulative  adverse  environmental 
effects  would  be  minimal  and  the 
property  owner  had,  after  October  5, 
1984,  but  prior  to  July  21, 1999, 
committed  substantial  resources  in 
reliance  on  NWP  26  with  regard  to  a 
subdivision,  in  circimistances  where  it 
would  be  inequitable  to  frustrate  the 
property  owner's  investment-backed 
expectations.  Once  the  exemption  is 
established  for  a  subdivision, 
subsequent  lot  development  by 
individual  property  owners  may 
proceed  using  NWP  39.  For  the 
purposes  of  NWP  39,  the  term  "real 
estate  subdivision"  shall  be  interpreted 
to  include  circumstances  where  a 
landowner  or  developer  divides  a  tract 
of  land  into  smaller  parcels  for  the 
purpose  of  selling,  conveying, 
transferring,  leasing,  or  developing  said 
parcels.  This  would  include  the  entire 
area  of  a  residential,  commercial,  or 
other  real  estate  subdivision,  including 
all  parcels  and  parts  thereof.  (Sections 
10  and  404) 

Note:  Areas  where  there  is  no  wetland 
vegetation  are  determined  by  the  presence  or 
absence  of  an  ordinary  high  water  mark  or 
bed  and  bank.  Areas  that  are  waters  of  the 
United  States  based  on  this  criteria  would 
require  a  PCN  even  though  water  is 
infrequently  present  in  the  stream  channel 
(except  for  ephemeral  waters). 

40.  Agricultural  Activities.  Discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  United  States,  excluding 
non-tidal  wetlands  adjacent  to  tidal 
waters,  for  the  purpose  of  improving 
agricultiu-al  production  and  the 
construction  of  building  pads  for  farm 
buildings.  Authorized  activities  include 
the  installation,  placement,  or 
construction  of  drainage  tiles,  ditches, 
or  levees;  mechanized  landclearing; 
land  leveling;  the  relocation  of  existing 
serviceable  drainage  ditches  constructed 
in  waters  of  the  United  States;  and 
similar  activities,  provided  the 
permittee  complies  with  the  following 
terms  and  conditions: 

a.  For  discharges  into  non- tidal 
wetlands  to  improve  agricultural 
production,  the  following  criteria  must 
be  met  if  the  permittee  is  a  USDA 
program  participant: 

(1)  The  permittee  must  obtain  a 
categorical  minimal  effects  exemption, 
minimal  effect  exemption,  or  mitigation 
exemption  from  NRCS  in  accordance 
with  the  provisions  of  the  Food  Security 
Act  of  1985,  as  amended  (16  U.S.C.  3801 
et  seq.y, 

(2)  The  discharge  into  non-tidal 
wetlands  does  not  result  in  the  loss  of 
greater  than  V2  acre  of  non-tidal 
wetlands  on  a  farm  tract; 


(3)  The  permittee  must  have  an  NRCS- 
certified  wetland  delineation; 

(4)  The  permittee  must  implement  an 
NRCS-approved  compensatory 
mitigation  plan  that  fully  offsets 
wetland  losses,  if  required;  and 

(5)  The  permittee  must  submit  a 
report,  within  30  days  of  completion  of 
the  authorized  work,  to  the  District 
Engineer  that  contains  the  following 
information:  (a)  The  name,  address,  and 
telephone  number  of  the  permittee;  (b) 
The  location  of  the  work;  (c)  A 
description  of  the  work;  (d)  The  type 
and  acreage  (or  square  feet)  of  the  loss 
of  wetlands  (e.g.,  Va  acre  of  emergent 
wetlands);  and  (e)  The  type,  acreage  (or 
squcU'e  feet),  and  location  of 
compensatory  mitigation  [e.g.,  V3  acre  of 
emergent  wetlands  on  the  farm  tract);  or 

b.  For  discharges  into  non-tidal 
wetlands  to  improve  agricultural 
production,  the  following  criteria  must 
be  met  if  the  permittee  is  not  a  USDA 
program  participant  (or  a  USDA 
program  participant  for  which  the 
proposed  work  does  not  qualify  for 
authorization  imder  paragraph  (a)  of  this 
NWP): 

(1)  The  discharge  into  non-tidal 
wetlands  does  not  result  in  the  loss  of 
greater  than  V2  acre  of  non-tidal 
wetlands  on  a  farm  tract; 

(2)  The  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13,  if  the  discharge 
results  in  the  loss  of  greater  than  Vio 
acre  of  non-tidal  wetlands; 

(3)  The  notification  must  include  a 
delineation  of  affected  wetlands;  and 

(4)  The  notification  must  include  a 
compensatory  mitigation  proposal  to 
offset  losses  of  waters  of  the  United 
States;  or 

c.  For  the  construction  of  building 
pads  for  farm  buildings,  the  discharge 
does  not  cause  the  loss  of  greater  than 
V2  acre  of  non-tidal  wetlands  that  were 
in  agricultural  production  prior  to 
December  23, 1985,  (i.e.,  farmed 
wetlands)  and  the  permittee  must  notify 
the  District  Engineer  in  accordance  with 
General  Condition  13;  or 

d.  Any  activity  in  other  waters  of  the 
United  States  is  limited  to  the  relocation 
of  existing  serviceable  drainage  ditches 
constructed  in  non-tidal  streams.  This 
NWP  does  not  authorize  the  relocation 
of  greater  than  300  linear  feet  of  existing 
serviceable  drainage  ditches  constructed 
in  non-tidal  streams;  and 

e.  Activities  located  in  100-year 
floodplains  identified  by  FEMA's  Flood 
Insurance  Rate  Maps  or  FEMA-approved 
local  floodplain  maps  must  comply  with 
General  Condition  26. 

The  term  "farm  tract"  refers  to  a 
parcel  of  land  identified  by  the  Farm 
Service  Agency.  The  Corps  will  identify 
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other  waters  of  the  United  States  on  the 
farm  tract.  NRCS  will  determine  if  a 
proposed  agricultural  activity  meets  the 
tenns  and  conditions  of  paragraph  (a)  of 
this  NWP,  except  as  provided  below. 
For  those  activities  that  require 
notification,  the  District  Engineer  will 
determine  if  a  proposed  agricultural 
activity -is  authorized  by  paragraphs  (b), 
(c),  and/or  (d)  of  this  NWP.  USDA 
program  participants  requesting 
authorization  for  discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
^    States  authorized  by  paragraphs  (c)  or 
(d)  of  this  NWP,  in  addition  to 
paragraph  (a),  must  notify  the  District 
Engineer  in  accordance  with  General 
Condition  13  and  the  District  Engineer 
will  determine  if  the  entire  single  and 
complete  project  is  authorized  by  this 
NWP.  Discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
associated  with  completing  required 
compensatory  mitigation  are  authorized 
by  this  NWP.  However,  total  impacts, 
including  other  authorized  impacts 
under  this  NWP,  may  not  exceed  the  Vz 
acre  limit  of  this  NWP.  This  NWP  does 
not  affect,  or  otherwise  regulate, 
discharges  associated  with  agricultural 
activities  when  the  discharge  qualifies 
for  an  exemption  under  Section  404(f)  of 
the  Clean  Water  Act,  even  though  a 
categorical  minimal  effects  exemption, 
minimal  effect  exemption,  or  mitigation 
exemption  from  NRCS  piu-suant  to  the 
Food  Security  Act  of  1985,  as  amended, 
may  be  required.  Activities  authorized 
by  paragraphs  (a)  through  (d)  may  not 
exceed  a  total  of  V2  acre  on  a  single  farm 
tract.  Activities  authorized  by 
paragraphs  (c)  and  (d)  are  not  included 
in  the  V2  acre  limit  for  the  farm  tract.  If 
the  site  was  used  for  agricultural 
purposes  and  the  farm  owner/operator 
used  either  paragraphs  (a),  (b),  or  (c)  of 
this  NWP  to  authorize  activities  in 
waters  of  the  United  States  to  increase 
agricultural  production  or  construct 
fcirm  buildings,  and  the  current 
landowner  wants  to  use  NWP  39  to 
authorize  residential,  conmiercial,  or 
industrial  development  activities  in 
waters  of  the  United  States  on  the  site, 
the  combined  acreage  loss  authorized  by 
NWPs  39  and  40  cannot  exceed  Vz  acre. 
(Section  404) 

41.  Reshaping  Existing  Drainage 
Ditches.  Discharges  of  dredged  or  fill 
material  into  non-tided  waters  of  the 
United  States,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters,  to 
modify  the  cross-sectional  configuration 
of  currently  serviceable  drainage  ditches 
constructed  in  these  waters.  The 
reshaping  of  the  ditch  cannot  increase 
drainage  capacity  beyond  the  original 
design  capacity  or  expand  the  area 


drained  by  the  ditch  as  originally 
designed  (i.e.,  the  capacity  of  the  ditch 
must  be  the  same  as  originally  designed 
and  it  cannot  drain  additional  wetlands 
or  other  waters  of  the  United  States). 
Compensatory  mitigation  is  not  required 
because  the  work  is  designed  to  improve 
water  quality  (e.g.,  by  regrading  the 
drainage  ditch  with  gentler  slopes, 
which  can  reduce  erosion,  increase 
growth  of  vegetation,  increase  uptake  of 
nutrients  and  other  substances  by 
vegetation,  etc.).  The  permittee  must 
notify  the  District  Engineer  in 
accordance  with  General  Condition  13, 
if  greater  than  500  linear  feet  of  drainage 
ditch  will  be  reshaped.  Material 
resulting  from  excavation  may  not  be 
permanently  sidecast  into  waters  but 
may  be  temporarily  sidecast  (up  to  three 
months)  into  waters  of  the  United 
States,  provided  the  material  is  not 
placed  in  such  a  maimer  that  it  is 
dispersed  by  currents  or  other  forces. 
The  District  Engineer  may  extend  the 
period  of  temporary  sidecasting  not  to 
exceed  a  total  of  180  days,  where 
appropriate.  This  NWP  does  not  apply 
to  reshaping  drainage  ditches 
constructed  in  uplands,  since  these 
areas  are  not  waters  of  the  United  States, 
and  thus  no  permit  from  the  Corps  is 
required,  or  to  the  maintenance  of 
existing  drainage  ditches  to  thefr 
original  dimensions  and  configuration, 
which  does  not  require  a  Section  404 
permit  (see  33  CFR  323.4(a)(3)).  This 
NWP  does  not  authorize  the  relocation 
of  drainage  ditches  constructed  in 
waters  of  the  United  States;  the  location 
of  the  centerline  of  the  reshaped 
drainage  ditch  must  be  approximately 
the  same  as  the  location  of  the 
centerline  of  the  original  drainage  ditch. 
This  NWP  does  not  authorize  stream 
channelization  or  stream  relocation 
projects.  (Section  404) 

42.  Recreational  Facilities.  Discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  United  States,  excluding 
non-tidal  wetlands  adjacent  to  tidal 
waters,  for  the  construction  or 
expansion  of  recreational  facilities, 
provided  the  activity  meets  all  of  the 
following  criteria: 

a.  The  discharge  does  not  cause  the 
loss  of  greater  than  V2  acre  of  non-tidal 
waters  of  the  United  States,  excluding 
non-tidal  wetlands  adjacent  to  tidal 
waters; 

b.  The  discharge  does  not  cause  the 
loss  of  greater  than  300  linear  feet  of 
stream  bed; 

c.  For  discharges  causing  the  loss  of 
greater  than  Vio  acre  of  non-tidal  waters 
of  the  United  States,  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  General  Condition  13; 


d.  For  discharges  in  special  aquatic 
sites,  including  wetlands,  the 
notification  must  include  a  delineation 
of  affected  special  aquatic  sites; 

e.  The  discharge  is  part  of  a  single  and 
complete  project;  and 

f.  Compensatory  mitigation  will 
normally  be  required  to  offset  the  losses 
of  waters  of  the  United  States.  The 
notification  must  also  include  a 
compensatory  mitigation  proposal 
which  provides  for  1:1  replacement  to 
offset  authorized  losses  of  waters  of  the 
United  States. 

For  the  purposes  of  this  NWP.  the 
term  "recreational  facility"  is  defined  as 
a  recreational  activity  that  is  integrated 
into  the  natural  landscape  and  does  not 
substantially  change  preconstruction 
grades  or  deviate  from  natural  landscape 
contours.  For  the  purpose  of  this  permit, 
the  primary  function  of  recreational 
facilities  does  not  include  the  use  of 
motor  vehicles,  buildings,  or  impervious 
surfaces.  Examples  of  recreational 
facilities  that  may  be  authorized  by  this 
NWP  include:  hilung  trails,  bike  paths, 
horse  paths,  nature  centers,  and 
campgrounds  (excluding  trailer  parks). 
The  construction  or  expansion  of  golf 
courses  and  the  expansion  of  ski  areas 
may  be  authorized  by  this  NWP, 
provided  the  golf  course  or  ski  area  does 
not  substantially  deviate  from  natm-al 
landscape  contours  and  is  designed  to 
minimize  adverse  effects  to  waters  of 
the  United  States  and  riparian  areas 
through  the  use  of  such  practices  as 
integrated  pest  management,  adequate 
stormwater  management  facilities, 
vegetated  buffers,  reduced  fertilizer  use, 
etc.  The  facility  must  have  an  adequate 
water  quality  management  plan  in 
accordance  with  General  Condition  9, 
such  as  a  stormwater  management 
facility,  to  ensure  that  the  recreational 
facility  results  in  no  substantial  adverse 
effects  to  water  quality.  This  NWP  also 
authorizes  the  construction  or 
expansion  of  small  support  facilities, 
such  as  maintenance  and  storage 
buildings  and  stables,  that  are  directly 
related  to  the  recreational  activity.  This 
NWP  does  not  authorize  other 
buildings,  such  as  hotels,  restaurants, 
etc.  The  construction  or  expansion  of 
placing  fields  (e.g.,  baseball,  soccer,  or 
football  fields),  basketball  and  tennis 
courts,  racetracks,  stadiums,  arenas,  and 
the  construction  of  new  ski  areas  are  not 
authorized  by  this  NWP.  (Section  404) 

43.  Stormwater  Management 
Facilities.  Discharges  of  dredged  or  fill 
material  into  non-tidal  waters  of  the 
United  States,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters,  for  the 
construction  and  maintenance  of 
stormwater  management  facilities, 
including  activities  for  the  excavation  of 
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proposal  that  offset  s 
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maximum  extent 
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statement  to  the 
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i  icre  of  non-tidal 
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occur  in  waters  of  the  United  States  and 
why  additional  minimization  cannot  be 
achieved); 

f.  The  stormwater  management 
facility  must  comply  with  General 
Condition  21  and  be  designed  using  best 
management  practices  (BMPs)  and 
watershed  protection  techniques. 
Examples  may  include  forebays  (deeper 
areas  at  the  upstream  end  of  the 
stormwater  management  facility  that 
would  be  maintained  through 
excavation),  vegetated  buffers,  and 
siting  considerations  to  minimize 
adverse  effects  to  aquatic  resources. 
Another  example  of  a  BMP  would  be 
bioengineering  methods  incorporated 
into  the  facility  design  to  benefit  water 
quality  and  minimize  adverse  effects  to 
aquatic  resources  from  storm  flows, 
especially  downstream  of  the  facility, 
that  provide,  to  the  maximum  extent 
practicable,  for  long  term  aquatic 
resource  protection  and  enhancement; 

g.  Maintenance  excavation  will  be  in 
accordance  with  an  approved 
maintenance  plan  and  will  not  exceed 
the  original  contours  of  the  facility  as 
approved  and  constructed;  and 

h.  The  discharge  is  part  of  a  single 
and  complete  project.  (Section  404) 

44.  Mining  Activities.  Discharges  of 
dredged  or  fill  material  into:  (i)  Isolated 
waters,  streams  where  the  annual 
average  flow  is  1  cubic  foot  per  second 
or  less,  and  non-tidal  wetlands  adjacent 
to  headwater  streams,  for  aggregate 
mining  (i.e.,  sand,  gravel,  and  crushed 
and  broken  stone)  and  associated 
support  activities;  (ii)  lower  perennial 
streams,  excluding  wetlands  adjacent  to 
lower  perennial  streams,  for  aggregate 
mining  activities  (support  activities  in 
lower  perennial  streams  or  adjacent 
wetlands  are  not  authorized  by  this 
NWP);  and/or  (iii)  isolated  waters  and 
non-tidal  wetlands  adjacent  to 
headwater  streams,  for  hard  rock/ 
mineral  mining  activities  (i.e., 
extraction  of  metalliferous  ores  from 
subsurface  locations)  and  associated 
support  activities,  provided  the 
discharge  meets  the  following  criteria: 

a.  The  mined  area  within  waters  of 
the  United  States,  plus  the  acreage  loss 
of  waters  of  the  United  States  resulting 
from  support  activities,  cannot  exceed 
V2  acre; 

b.  The  permittee  must  avoid  and 
minimize  discharges  into  waters  of  the 
United  States  at  the  project  site  to  the 
maximum  extent  practicable,  and  the 
notification  must  include  a  written 
statement  detailing  compliance  with 
this  condition  (i.e.,  why  the  discharge 
must  occur  in  waters  of  the  United 
States  and  why  additional  minimization 
cannot  be  achieved); 


c.  In  addition  to  General  Conditions 
17  and  20,  activities  authorized  by  this 
permit  must  not  substantially  alter  the 
sediment  characteristics  of  areas  of 
concentrated  shellfish  beds  or  fish 
spawning  areas.  Normally,  the 
mandated  water  quality  management 
plan  should  address  these  impacts; 

d.  The  permittee  must  implement 
necessary  measures  to  prevent  increases 
in  stream  gradient  and  water  velocities 
and  to  prevent  adverse  effects  (e.g.,  head 
cutting,  bank  erosion)  to  upstream  and 
downstream  channel  conditions; 

e.  Activities  authorized  by  this  permit 
must  not  result  in  adverse  effects. on  the 
course,  capacity,  or  condition  of 
navigable  waters  of  the  United  States; 

f.  The  permittee  must  utilize  measures 
to  minimize  dov^mstream  turbidity; 

g.  Wetland  impacts  must  be 
compensated  through  mitigation 
approved  by  the  Corps; 

n.  Beneficiation  and  mineral 
processing  for  hard  rock/mineral  mining 
activities  may  not  occur  within  200  feet 
of  the  ordinary  high  water  mark  of  emy 
open  waterbody.  Although  the  Corps 
does  not  regulate  discharges  from  these 
activities,  a  Clean  Water  Act  Section  402 
permit  may  be  required; 

i.  All  activities  authorized  by  this 
NWP  must  comply  with  General 
Conditions  9  and  21.  Further,  the 
District  Engineer  may  require 
modifications  to  the  required  water 
quality  management  plan  to  ensure  that 
the  authorized  work  results  in  minimal 
adverse  effects  to  water  quality; 

j.  Except  for  aggregate  mining 
activities  in  lower  perennial  streams,  no 
aggregate  mining  can  occiu  within 
stream  beds  where  the  average  annual 
flow  is  greater  than  1  cubic  foot  per 
second  or  in  waters  of  the  United  States 
within  100  feet  of  the  ordinary  high 
water  mark  of  headwater  stream 
segments  where  the  average  annual  flow 
of  the  stream  is  greater  than  1  cubic  foot 
per  second  (aggregate  mining  can  occur 
in  areas  immediately  adjacent  to  the 
ordinary'  high  water  mark  of  a  stream 
where  the  average  annual  flow  is  1 
cubic  foot  per  second  or  less); 

k.  Single  and  complete  project:  The 
discharge  must  be  for  a  single  and 
complete  project,  including  support 
activities.  Discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
for  multiple  mining  activities  on  several 
designated  parcels  of  a  single  and 
complete  mining  operation  can  be 
authorized  by  this  NWP  provided  the  V2 
acre  limit  is  not  exceeded;  and 

1.  Notification:  The  permittee  must 
notify  the  District  Engineer  in 
accordance  with  General  Condition  13. 
The  notification  must  include:  (1)  A 
description  of  waters  of  the  United 
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States  adversely  affected  by  the  project; 
(2)  A  written  statement  to  the  District 
Engineer  detailing  compliance  with 
paragraph  (b),  above  (i.e.,  why  the 
discharge  must  occur  in  waters  of  the 
United  States  and  why  additional 
minimization  cannot  be  achieved);  (3)  A 
description  of  measures  taken  to  ensure 
that  the  proposed  work  complies  with 
paragraphs  (c)  through  (f),  above;  and  (4) 
A  reclamation  plan  (for  aggregate 
mining  in  isolated  waters  and  non-tidal 
wetlands  adjacent  to  headwaters  and 
hard  rock/mineral  mining  only). 

This  NWP  does  not  authorize  hard 
rock/mineral  mining,  including  placer 
mining,  in  streams.  No  hard  rock/ 
mineral  mining  can  occur  in  waters  of 
the  United  States  within  100  feet  of  the 
ordinary  high  water  mark  of  headwater 
streams.  The  terms  "headwaters"  and 
"isolated  waters"  are  defined  at  33  CFR 
330.2(d)  and  (e),  respectively.  For  the 
purposes  of  this  NWP,  the  term  "lower 
perennial  stream"  is  defined  as  follows: 
"A  stream  in  which  the  gradient  is  low 
and  water  velocity  is  slow,  there  is  no 
tidal  influence,  some  water  flows 
throughout  the  year,  and  the  substrate 
consists  mainly  of  sand  and  mud." 
(Sections  10  and  404) 

C.  Nationwide  Permit  General 
Conditions 

The  following  general  conditions 
must  be  followed  in  order  for  any 
authorization  by  an  NWP  to  be  valid: 

1.  Navigation.  No  activity  may  cause 
more  than  a  minimal  adverse  effect  on 
navigation. 

2.  Proper  Maintenance.  Any  structure 
or  fill  authorized  shall  be  properly 
maintained,  including  maintenance  to 
ensure  public  safety. 

3.  Soil  Erosion  and  Sediment 
Controls.  Appropriate  soil  erosion  and 
sediment  controls  must  be  used  and 
maintained  in  effective  operating 
condition  during  construction,  and  all 
exposed  soil  and  other  fills,  as  well  as 
any  work  below  the  ordinary  high  water 
mark  or  high  tide  line,  must  be 
permanently  stabilized  at  the  earliest 
practicable  date. 

4.  Aquatic  Life  Movements.  No 
activity  may  substantially  disrupt  the 
movement  of  those  species  of  aquatic 
life  indigenous  to  the  waterbody, 
including  those  species  which  normally 
migrate  Arough  the  area,  unless  the 
activity's  primary  purpose  is  to 
impound  water.  Culverts  placed  in 
streams  must  be  installed  to  maintain 
low  flow  conditions. 

5.  Equipment.  Heavy  equipment 
working  in  wetlands  must  be  placed  on 
mats,  or  other  measures  must  be  taken 
to  minimize  soil  disturbance. 


6.  Regional  and  Case-By-Case 
Conditions.  The  activity  must  comply 
with  any  regional  conditions  which  may 
have  been  added  by  the  division 
engineer  (see  33  CFR  330.4(e))  and  with 
any  case  specific  conditions  added  by 
the  Corps  or  by  the  State  or  tribe  in  its 
Section  401  water  quality  certification 
and  Coastal  Zone  Management  Act 
consistency  determination. 

7.  Wild  and  Scenic  Rivers.  No  activity 
may  occur  in  a  component  of  the 
National  Wild  and  Scenic  River  System; 
or  in  a  river  officially  designated  by 
Congress  as  a  "study  river"  for  possible 
inclusion  in  the  system,  while  die  river 
is  in  an  official  study  status;  imless  the 
appropriate  Federal  agency,  with  direct 
management  responsibility  for  such 
river,  has  determined  in  writing  that  the 
proposed  activity  will  not  adversely 
affect  the  Wild  and  Scenic  River 
designation,  or  study  status.  Information 
on  Wild  and  Scenic  Rivers  may  be 
obtained  from  the  appropriate  Federal 
land  management  agency  in  the  area 
(e.g..  National  Park  Service,  U.S.  Forest 
Service,  Bureau  of  Land  Management, 
U.S.  Fish  and  Wildlife  Service). 

8.  Tribal  Rights.  No  activity  or  its 
operation  may  impair  reserved  tribal 
rights,  including,  but  not  limited  to, 
reserved  water  rights  and  treaty  fishing 
and  himting  rights. 

9.  Water  Quality,  (a)  In  certain  States 
emd  tribal  lands  an  individual  401  water 
quality  certification  must  be  obtained  or 
waived  (See  33  CFR  330.4(c)). 

(b)  For  NWPs  12.  14,  17, 18,  32,  39, 
40,  42,  43,  and  44,  where  the  State  or 
tribal  401  certification  (either 
generically  or  individually)  does  not 
require  or  approve  a  water  queJity 
management  plan,  the  permittee  must 
include  design  criteria  and  techniques 
that  will  ensure  that  the  authorized 
work  does  not  result  in  more  than 
minimal  degradation  of  water  quality. 
An  important  component  of  a  water 
quality  management  plan  includes 
stormwater  management  that  minimizes 
degradation  of  the  downstream  aquatic 
system,  including  water  quality.  Refer  to 
General  Condition  21  for  stormwater 
management  requirements.  Another 
important  component  of  a  water  quality 
management  plan  is  the  establishment 
and  maintenance  of  vegetated  buffers 
next  to  open  waters,  including  streams. 
Refer  to  General  Condition  19  for 
vegetated  buffer  requirements  for  the 
NWPs. 

10.  Coastal  Zone  Management.  In 
certain  states,  an  individual  state  coastal 
zone  management  consistency 
concurrence  must  be  obtained  or  waived 
(see  Section  330.4(d)). 

11.  Endangered  Species,  (a)  No 
activity  is  authorized  imder  any  NWP 


which  is  likely  to  jeopardize  the 
continued  existence  of  a  threatened  or 
endangered  species  or  a  species 
proposed  for  such  designation,  as 
identified  under  the  Federal  Endangered 
Species  Act,  or  which  will  destroy  or 
adversely  modify  the  critical  habitat  of 
such  species.  Non-federal  permittees 
shall  notify  the  District  Engineer  if  any 
listed  species  or  designated  critical 
habitat  might  be  affected  or  is  in  the 
vicinity  of  the  project,  or  is  located  in 
the  designated  critical  habitat  and  shall 
not  begin  work  on  the  activity  until 
notified  by  the  District  Engineer  that  the 
requirements  of  the  Endangered  Species 
Act  have  been  satisfied  and  that  the 
activity  is  authorized.  For  activities  that 
may  affect  Federally-listed  endangered 
or  threatened  species  or  designated 
critical  habitat,  the  notification  must 
include  the  name(s)  of  the  endangered 
or  threatened  species  that  may  be 
affected  by  the  proposed  work  or  that 
utilize  the  designated  critical  habitat 
that  may  be  affected  by  the  proposed 
work.  As  a  result  of  formal  or  informal 
consultation  with  the  FWS  or  NMFS, 
the  District  Engineer  may  add  species- 
specific  regional  endangered  species 
conditions  to  the  NWPs. 

(b)  Authorization  of  an  activity  by  a 
nationwide  permit  does  not  authorize 
the  "take"  of  a  threatened  or  endangered 
species  as  defined  under  the  Federal 
Endangered  Species  Act.  In  the  absence 
of  separate  authorization  (e.g.,  an  ESA 
Section  10  Permit,  a  Biological  Opinion 
with  "incidental  take"  provisions,  etc.) 
from  the  U.S.  Fish  and  Wildlife  Service 
or  the  National  Marine  Fisheries 
Service,  both  lethal  and  non-lethal 
"takes"  of  protected  species  are  in 
violation  of  the  Endangered  Species  Act. 
Information  on  the  location  of 
threatened  and  endangered  species  and 
their  critical  habitat  can  be  obtained 
directly  from  the  offices  of  the  U.S.  Fish 
and  Wildlife  Service  and  National 
Marine  Fisheries  Service  or  their  world 
wide  web  pages  at 
http://www.fws.gov/r9endspp/ 
endspp.html  and 

http:/Avww.nfms.gov/prot res/ 

esahome.html,  respectively. 

12.  Historic  Properties.  No  activity 
which  may  affect  historic  properties 
listed,  or  eligible  for  listing,  in  the 
National  Register  of  Historic  Places  is 
authorized,  until  the  DE  has  complied 
with  the  provisions  of  33  CFR  part  325, 
Appendix  C.  The  prospective  permittee 
must  notify  the  District  Engineer  if  the 
authorized  activity  may  affect  any 
historic  properties  listed,  determined  to 
be  eligible,  or  which  the  prospective 
permittee  has  reason  to  believe  may  be 
eligible  for  listing  on  the  National 
Register  of  Historic  Places,  and  shall  not 
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until  notified  by  the 
■  that  the  requirements 
of  the  National  H  storic  Preservation  Act 
have  been  satisfie  d  and  that  the  activity 
is  authorized.  Infi  )rmation  on  the 
location  and  exisi  ence  of  historic 
resources  can  be  i  )btained  from  the  State 
Historic  Preservaiion  Office  and  the 
National  Register  of  Historic  Places  (see 
33  CFR  330.4(g)).  iFor  activities  that  may 
affect  historic  properties  listed  in,  or 
eligible  for  listing  in,  the  National 
Register  of  Historic  Places,  the 
notification  must  state  which  historic 
property  may  be  affected  by  the 
proposed  work  on  include  a  vicinity 
map  indicating  tne  location  of  the 
historic  property. j 
13.  Notificatioi 
required  by  the  te 
prospective  per 


(a)  Timing:  Where 
is  of  the  NWP,  the 
Ittee  must  notify  the 
District  Engineer  With  a  preconstruction 
notification  (PCN  as  early  as  possible. 
The  District  Engii  leer  must  determine  if 
the  PCN  is  comphte  within  30  days  of 
the  date  of  receip ;  and  can  request  the 
additional  inform  ation  necessary  to 
make  the  PCN  coi  nplete  only  once. 
However,  if  the  p  respective  permittee 
does  not  provide  Eill  of  the  requested 
information,  then  the  District  Engineer 
will  notify  the  pr  jspective  permittee 
that  the  PCN  is  st  11  incomplete  and  the 
PCN  review  proc(  (ss  will  not  commence 
until  all  of  the  re(  nested  information 
has  been  receivec  by  the  District 
Engineer.  The  pr(  ispective  permittee 
shall  not  begin  th  a  activity: 

(1)  Until  notifi«  d  in  writing  by  the 
District  Engineer  that  the  activity  may 
proceed  under  th  3  NWP  with  any 
special  conditions  imposed  by  the 
District  or  Divisi(  n  Engineer;  or 

(2)  If  notified  ii  i  writing  by  the  District 
or  Division  Engii  eer  that  an  individual 
permit  is  require*  ;  or 

(3)  Unless  45  d  lys  have  passed  from 
the  District  Engir  eer's  receipt  of  the 
complete  notifies  tion  and  the 
prospective  perni  ittee  has  not  received 
written  notice  frc  m  the  District  or 
Division  Enginee'.  Subsequently,  the 
permittee's  right  o  proceed  under  the 
NWP  may  be  mo(  ifiod,  suspended,  or 
revoked  only  in  a  ccordance  with  the 
procedure  set  for  h  in  33  CFR 
330.5(d)(2). 

(b)  Contents  of  Notification:  The 
notification  must  be  in  writing  and 
include  the  follo'  ving  information: 

(1)  Name,  addrsss,  and  telephone 
numbers  of  the  p  'ospective  permittee; 

(2)  Location  of  the  proposed  project; 

(3)  Brief  descri  ition  of  the  proposed 
project;  the  proje  :t's  purpose;  direct  and 
indirect  adverse  i  nvironmental  effects 
the  project  woul<  cause;  any  other 
NWP(s),  regional  general  permit(s),  or 
individual  permi  t(s)  used  or  intended  to 


be  used  to  authorize  any  part  of  the 
proposed  project  or  any  related  activity; 
and 

(4)  For  NWPs  7, 12. 14.  18,  21,  34,  38, 
39,  40,  41,  42,  and  43,  the  PCN  must 
also  include  a  delineation  of  affected 
special  aquatic  sites,  including 
wetlands,  vegetated  shallows  (e.g., 
subm6rged  aquatic  vegetation,  seagrass 
beds),  and  riffle  and  pool  complexes 
(see  paragraph  13(f)); 

(5)  For  NWP  7,  Outfall  Structures  and 
Maintenance,  the  PCN  must  include 
information  regarding  the  original 
design  capacities  and  configurations  of 
those  areas  of  the  facility  where 
maintenance  dredging  or  excavation  is 
proposed. 

(6)  For  NWP  14,  Linear 
Transportation  Crossings,  the  PCN  must 
include  a  compensatory  mitigation 
proposal  to  offset  permanent  losses  of 
waters  of  the  United  States  and  a 
statement  describing  how  temporary 
losses  of  waters  of  the  United  States  will 
be  minimized  to  the  maximum  extent 
practicable. 

(7)  For  NWP  21,  Surface  Coal  Mining 
Activities,  the  PCN  must  include  an 
Office  of  Surface  Mining  (OSM)  or  state- 
approved  mitigation  plan. 

(8)  For  NWP  27,  Stream  and  Wetland 
Restoration,  the  PCN  must  include 
documentation  of  the  prior  condition  of, 
the  site  that  will  be  reverted  by  the 
permittee. 

(9)  For  NWP  29,  Single-Family 
Housing,  the  PCN  must  also  include: 

(i)  Any  past  use  of  this  NWP  by  the 
individual  permittee  and/or  the 
permittee's  spouse; 

(ii)  A  statement  that  the  single-family 
housing  activity  is  for  a  personal 
residence  of  the  permittee; 

(iii)  A  description  of  the  entire  parcel, 
including  its  size,  and  a  delineation  of 
wetlands.  For  the  purpose  of  this  NWP, 
parcels  of  land  measuring  V4  acre  or  less 
will  not  require  a  formal  on-site 
delineation.  However,  the  applicant 
shall  provide  an  indication  of  where  the 
wetlcuids  are  and  the  amount  of 
wetlands  that  exists  on  the  property.  For 
parcels  greater  than  V4  acre  in  size,  a 
formal  wetland  delineation  must  be 
prepared  in  accordance  with  the  current 
method  required  by  the  Corps.  (See 
paragraph  13(f)); 

(iv)  A  written  description  of  all  land 
(including,  if  available,  legal 
descriptions)  owned  by  the  prospective 
permittee  and/or  the  prospective 
permittee's  spouse,  within  a  one  mile 
radius  of  the  parcel,  in  any  form  of 
ownership  (including  any  land  owned 
as  a  partner,  corporation,  joint  tenant, 
co-tenant,  or  as  a  tenant-by-the-entirety) 
and  any  land  on  which  a  purchase  and 


sale  agreement  or  other  contract  for  sale 
or  purchase  has  been  executed; 

(10)  For  NWP  31,  Maintenance  of 
Existing  Flood  Control  Projects,  the 
prospective  permittee  must  either  notify 
the  District  Engineer  with  a  PCN  prior 
to  each  maintenance  activity  or  submit 
a  five  year  (or  less)  maintenance  plan, 
hi  addition,  the  PCN  must  include  all  of 
the  following: 

(i)  Sufficient  baseline  information  so 
as  to  identify  the  approved  channel 
depths  and  configurations  and  existing 
facilities.  Minor  deviations  are 
authorized,  provided  the  approved  flood 
control  protection  or  drainage  is  not 
increased; 

(ii)  A  delineation  of  any  affected 
special  aquatic  sites,  including 
wetlands;  and, 

(iii)  Location  of  the  dredged  material 
disposal  site. 

(11)  For  NWP  33,  Temporary 
Construction,  Access,  and  Dewatering, 
the  PCN  must  also  include  a  restoration 
plan  of  reasonable  measures  to  avoid 
and  minimize  adverse  effects  to  aquatic 
resources. 

(12)  For  NWPs  39,  43,  and  44,  the 
PCN  must  also  include  a  written 
statement  to  the  District  Engineer 
explaining  how  avoidance  and 
minimization  of  losses  of  waters  of  the 
United  States  were  achieved  on  the 
project  site. 

(13)  For  NWP  39,  Residential, 
Commercial,  and  Institutional 
Developments,  and  NWP  42, 
Recreational  Facilities,  the  PCN  must 
include  a  compensatory  mitigation 
proposal  that  offsets  unavoidable  losses 
of  waters  of  the  United  States  or 
justification  explaining  why 
compensatory  mitigation  should  not  be 
required. 

(14)  For  NWP  40,  Agricultural 
Activities,  the  PCN  must  include  a 
compensatory  mitigation  proposal  to 
offset  losses  of  waters  of  the  United 
States. 

(15)  For  NWP  43,  Stormwater 
Management  Facilities,  the  PCN  must 
include,  for  the  construction  of  new 
stormwater  management  facilities,  a 
maintenance  plan  (in  accordance  with 
State  and  local  requirements,  if 
applicable)  and  a  compensatory 
mitigation  proposal  to  offset  losses  of 
waters  of  the  United  States. 

(16)  For  NWP  44,  Mining  Activities, 
the  PCN  must  include  a  description  of 
all  waters  of  the  United  States  adversely 
affected  by  the  project,  a  description  of 
measures  taken  to  minimize  adverse 
effects  to  waters  of  the  United  States,  a 
description  of  measures  taken  to  comply 
with  the  criteria  of  the  NWP,  and  a 
reclamation  plan  (for  aggregate  mining 
activities  in  isolated  waters  and  non- 
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tidal  wetlands  adjacent  to  headwaters 
and  any  hard  rock/mineral  mining 
activities). 

(17)  For  activities  that  may  adversely 
affect  Federally-listed  endangered  or 
threatened  species,  the  PCN  must 
include  the  name{s)  of  those  endangered 
or  threatened  species  that  may  be 
affected  by  the  proposed  work  or  utilize 
the  designated  critical  habitat  that  may 
be  affected  by  the  proposed  work. 

(18)  For  activities  that  may  affect 
historic  properties  listed  in,  or  eligible 
for  listing  in,  the  National  Register  of 
Historic  Places,  the  PCN  must  state 
which  historic  property  may  be  affected 
by  the  proposed  work  or  include  a 
vicinity  map  indicating  the  location  of 
the  historic  property. 

(19)  For  NWPs  12,  14,  29,  39,  40,  42, 
43,  and  44,  where  the  proposed  work 
involves  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
resulting  in  permanent,  above-grade  fills 
within  100-year  floodplains  (as 
identified  on  FEMA's  Flood  Insurance 
Rate  Maps  or  FEMA-approved  local 
floodplain  maps),  the  notification  must 
include  documentation  demonstrating 
that  the  proposed  work  complies  with 
the  appropriate  FEMA  or  FEMA- 
approved  local  floodplaia  construction 
requirements. 

(c)  Form  of  Notification:  The  standard 
individual  permit  application  form 
(Form  ENG  4345)  may  be  used  as  the 
notification  but  must  clearly  indicate 
that  it  is  a  PCN  and  must  include  all  of 
the  information  required  in  (b)  (1)-(1§) 
of  General  Condition  13.  A  letter 
containing  the  requisite  information 
may  also  be  used. 

(d)  District  Engineer's  Decision:  In 
reviewing  the  PCN  for  the  proposed 
activity,  the  District  Engineer  will 
determine  whether  the  activity 
authorized  by  the  NWP  will  result  in 
more  than  minimal  individual  or 
cimiulative  adverse  enviroimiental 
effects  or  may  be  contrary  to  the  public 
interest.  The  prospective  permittee  may, 
optionally,  submit  a  proposed 
mitigation  plan  with  the  PCN  to 
expedite  the  process  and  the  District 
Engineer  will  consider  any  proposed 
compensatory  mitigation  the  applicant 
has  included  in  the  proposal  in 
determining  whether  the  net  adverse 
enviroimiental  effects  to  the  aquatic 
environment  of  the  proposed  work  are 
minimal.  If  the  District  Engineer 
determines  that  the  activity  complies 
with  the  terms  and  conditions  of  the 
NWP  and  that  the  adverse  effects  on  the 
aquatic  environment  are  minimal,  the 
District  Engineer  will  notify  the 
permittee  and  include  any  conditions 
the  District  Engineer  deems  necessary. 


Any  compensatory  mitigation 
proposal  must  be  approved  by  the 
District  Engineer  prior  to  commencing 
work.  If  the  prospective  permittee  is 
required  to  submit  a  compensatory 
mitigation  proposal  with  the  PCN,  the 
proposal  may  be  either  conceptual  or 
detailed.  If  the  prospective  permittee 
elects  to  submit  a  compensatory 
mitigation  plan  with  the  PCN,  the 
District  Engineer  will  expeditiously 
review  the  proposed  compensatory 
mitigation  plan.  The  District  Engineer 
must  review  the  plan  within  45  days  of 
receiving  a  complete  PCN  and 
determine  whether  the  conceptual  or 
specific  proposed  mitigation  would 
ensure  no  more  than  minimal  adverse 
effects  on  the  aquatic  enviroimient.  If 
the  net  adverse  effects  of  the  project  on 
the  aquatic  environment  (after 
consideration  of  the  compensatory 
mitigation  proposal)  are  determined  by 
the  District  Engineer  to  be  minimal,  the 
District  Engineer  will  provide  a  timely 
written  response  to  the  applicant  stating 
that  the  project  can  proceed  imder  the 
terms  and  conditions  of  the  nationwide 
permit. 

If  the  District  Engineer  determines 
that  the  adverse  effects  of  the  proposed 
work  are  more  than  minimal,  then  he 
will  notify  the  applicant  either:  (1)  That 
the  project  does  not  qualify  for 
authorization  imder  the  NWP  emd 
instruct  the  applicant  on  the  procedures 
to  seek  authorization  under  an 
individual  permit;  (2)  that  the  project  is 
authorized  under  the  NWP  subject  to 
the  applicant's  submission  of  a 
mitigation  proposal  that  would  reduce 
the  adverse  effects  on  the  aquatic 
environment  to  the  minimal  level;  or  (3) 
that  the  project  is  authorized  under  tb 
NWP  with  specific  modifications  o: 
conditions.  Where  the  District  Engineer 
determines  that  mitigation  is  required  in 
order  to  ensure  no  more  than  minimal 
adverse  effects  on  the  aquatic 
environment,  the  activity  will  be 
authorized  within  the  45-day  PCN 
period,  including  the  necessary 
conceptual  or  specific  mitigation  or  a 
requirement  that  the  applicant  submit  a 
mitigation  proposal  that  would  reduce 
the  adverse  effects  on  the  aquatic 
environment  to  the  minimal  level. 
When  conceptual  mitigation  is 
included,  or  a  mitigation  plan  is 
required  under  item  (2)  above,  no  work 
in  waters  of  the  United  States  will  occur 
until  the  District  Engineer  has  approved 
a  specific  mitigation  plan. 

(e)  Agency  Coordination:  The  District 
Engineer  will  consider  any  comments 
from  Federal  and  State  agencies 
concerning  the  proposed  activity's 
compliance  with  the  terms  and 
conditions  of  the  NWPs  and  the  need  for 


mitigation  to  reduce  the  project's 
adverse  effects  on  the  aquatic 
enviroimient  to  a  minimal  level. 

For  activities  requiring  notification  to 
the  District  Engineer  that  result  in  the 
loss  of  greater  than  V2  acre  of  waters  of 
the  United  States,  the  District  Engineer 
will,  upon  receipt  of  a  notification, 
provide  inmiediately  (e.g.,  via  facsimile 
transmission,  overnight  mail,  or  other 
expeditious  manner),  a  copy  to  the 
appropriate  offices  of  the  Fish  and 
Wildlife  Service,  State  natural  resource 
or  water  quality  agency,  EPA,  State 
Historic  Preservation  Officer  (SHPO), 
and,  if  appropriate,  the  National  Marine 
Fisheries  Service.  With  the  exception  of 
NWP  37.  these  agencies  will  then  have 
10  calendar  days  from  the  date  the 
material  is  transmitted  to  telephone  or 
fax  the  District  Engineer  notice  that  they 
intend  to  provide  substantive,  site- 
specific  comments.  If  so  contacted  by  an 
agency,  the  District  Engineer  will  wait 
an  additional  1 5  calendar  days  before 
making  a  decision  on  the  notification. 
The  District  Engineer  will  fully  consider 
agency  comments  received  within  the 
specified  time  frame,  but  will  provide 
no  response  to  the  resource  agency, 
except  as  provided  below.  The  District 
Engineer  will  indicate  in  the 
administrative  record  associated  with 
each  notification  that  the  resource 
agencies'  concerns  were  considered.  As 
required  by  Section  305(b)(4)(B)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  the 
District  Engineer  will  provide  a 
response  to  National  Marine  Fisheries 
Service  within  30  days  of  receipt  of  any 
Essential  Fish  Habitat  conservation 
recommendations.  Applicants  are 
encouraged  to  provide  the  Corps 
multiple  copies  of  notifications  to 
expedite  agency  notification. 

(f)  Wetlands  Delineations:  Wetland 
delineations  must  be  prepared  in 
accordance  with  the  current  method 
required  by  the  Corps.  For  NWP  29  see 
paragraph  (b)(9){iii)  for  parcels  less  than 
V4  acre  in  size.  The  permittee  may  ask 
the  Corps  to  delineate  the  special 
aquatic  site.  There  may  be  some  delay 
if  the  Corps  does  the  delineation. 
Furthermore,  the  45-day  period  will  not 
start  until  the  wetland  delineation  has 
been  completed  and  submitted  to  the 
Corps,  where  appropriate. 

14.  Compliance  Certification.  Every 
permittee  who  has  received  a 
Nationwide  permit  verification  from  the 
Corps  will  submit  a  signed  certification 
regarding  the  completed  work  and  any 
required  mitigation.  The  certification 
will  be  forwarded  by  the  Corps  with  the 
authorization  letter.  The  certification 
will  include:  (a)  A  statement  that  the 
authorized  work  was  done  in 
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accordance  with  t  le  Corps 
authorization,  inc  uding  any  general  or 
specific  condition  >;  (b)  A  statement  that 
any  required  mitij  ation  was  completed 
in  accordance  wit  i  the  permit 
conditions;  and  (c  The  signature  of  the 
permittee  certifyii  g  the  completion  of 
the  work  and  miti  ;ation. 

15.  Use  of  Multiple  Nationwide 
Permits.  The  use  (  f  more  than  one  NWP 
for  a  single  and  cg  mplete  project  is 
prohibited,  excepi  when  the  acreage  loss 
of  waters  of  the  Ui  lited  States 
authorized  by  the  ^WPs  does  not 
exceed  the  acreag<  <  limit  of  the  NWP 
with  the  highest  s  )ecified  acreage  limit. 
For  example,  if  a  i  oad  crossing  over 
tidal  waters  is  con  structed  under  NWP 
14,  with  associate!  1  bank  stabilization 
authorized  by  NW  ?  13,  the  maximum 
acreage  loss  of  wa  ers  of  the  United 
States  for  the  total  project  cannot  exceed 
Vs  acre. 

16.  Water  Supp  y  Intakes.  No  activity, 
including  structur  3s  and  work  in 
navigable  waters  of  the  United  States  or 
discharges  of  dred  jed  or  fill  material, 
may  occur  in  the  [  roximity  of  a  public 
water  supply  intal  e  except  where  the 
activity  is  for  repa  r  of  the  public  water 
supply  intake  stru  :tures  or  adjacent 
bank  stabilization, 

17.  Shellfish  Bels.  No  activity, 
including  structur  3S  and  work  in 
navigable  waters  c  f  the  United  States  or 
discharges  of  dred  jed  or  fill  material, 
may  occur  in  areai  of  concentrated 
shellfish  populatidns,  unless  the  activity 
is  directly  related  o  a  shellfish 
harvesting  activitji  authorized  by  NWP 
4. 

18.  Suitable  Malerial.  No  activity, 
including  structiu-  ;s  and  work  in 
navigable  waters  c  f  the  United  States  or 
discharges  of  dred  ^ed  or  fill  material, 
may  consist  of  uns  uitable  material  (e.g., 
trash,  debris,  car  hadies,  asphalt,  etc.) 
and  material  used  for  construction  or 
discharged  must  b  3  free  from  toxic 
pollutants  in  toxic  amounts  (see  Section 
307  of  the  Clean  W  ater  Act). 

19.  Mitigation. '  he  project  must  be 
designed  and  cons  tructed  to  avoid  and 
minimize  adverse  effects  to  waters  of 
the  United  States  I  o  the  maximum 
extent  practicable  it  the  project  site  (i.e., 
on  site).  Mitigatioi  i  will  be  required 
when  necessary  to  ensure  that  the 
adverse  effects  to  I  le  aquatic 
enviromnent  are  minimal.  The  District 
Engineer  will  cons  ider  the  factors 
discussed  below  v  hen  determining  the 
acceptability  of  ap  jropriate  and 
practicable  mitigai  ion  necessary  to 
offset  adverse  effei  Is  on  the  aquatic 
environment  that  i  ire  more  than 
minimal. 

(a)  Compensatoi  y  mitigation  at  a 
minimum  1:1  ratic  will  be  required  for 


all  wetland  impacts  requiring  a  PCN. 
Consistent  with  National  policy,  the 
District  Engineer  will  establish  a 
preference  for  restoration  of  wetlands  to 
meet  the  minimum  compensatory 
mitigation  ratio,  with  preservation  used 
only  in  exceptional  circumstances. 

(b)  To  be  practicable,  the  mitigation 
must  be  available  and  capable  of  being 
done  considering  costs,  existing 
technology,  and  logistics  in  light  of  the 
overall  project  purposes.  Examples  of 
mitigation  that  may  be  appropriate  and 
practicable  include,  but  are  not  limited 
to:  reducing  the  size  of  the  project; 
establishing  and  maintaining  wetland  or 
upland  vegetated  buffers  to  protect  open 
waters  such  as  streams;  and  replacing 
losses  of  aquatic  resource  functions  and 
values  by  creating,  restoring,  enhancing, 
or  preserving  similar  functions  and 
values,  preferably  in  the  semie 
watershed; 

(c)  The  District  Engineer  will  require 
restoration,  creation,  enhancement,  or 
preservation  of  other  aquatic  resources 
in  order  to  offset  the  authorized  impacts 
to  the  extent  necessary  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  minimal.  An  important 
element  of  any  compensatory  mitigation 
plan  for  projects  in  or  near  streams  or 
other  open  waters  is  the  establishment 
and  maintenance,  to  the  maximum 
extent  practicable,  of  vegetated  buffers 
next  to  open  waters  on  the  project  site. 
The  vegetated  buffer  should  consist  of 
native  species.  The  District  Engineer 
will  determine  the  appropriate  width  of 
the  vegetated  buffer  and  in  which  cases 
it  will  be  required.  Normally,  the 
vegetated  buffer  will  be  25  to  50  feet 
wide  on  each  side  of  the  stream,  but  the 
District  Engineer  may  require  wider 
vegetated  buffers  to  address 
documented  water  quality  concerns.  If 
there  are  open  waters  on  the  project  site 
and  the  District  Engineer  requires 
compensatory  mitigation  for  wetland 
impacts  to  ensure  that  the  net  adverse 
effects  on  the  aquatic  environment  are 
minimal,  any  vegetated  buffer  will 
comprise  no  more  than  Vi  of  the 
remaining  compensatory  mitigation 
acreage  after  the  permanently  filled 
wetlands  have  been  replaced  on  a  one- 
to-one  acreage  basis.  In  addition, 
compensatory  mitigation  must  address 
adverse  effects  on  wetland  functions 
and  values  and  cannot  be  used  to  offset 
the  acreage  of  wetland  losses  that  would 
occur  in  order  to  meet  the  acreage  limits 
of  some  of  the  NWPs  (e.g.,  for  NWP  39, 
V4  acre  of  wetlands  cannot  be  created  to 
change  a  V2  acre  loss  of  wetlands  to  a 

V4  acre  loss;  however,  V2  acre  of  created 
wetlands  can  be  used  to  reduce  the 
impacts  of  a  Va  acre  loss  of  wetlands). 
If  the  prospective  permittee  is  required 


to  submit  a  compensatory  mitigation 
proposal  with  the  PCN,  the  proposal 
may  be  either  conceptual  or  detailed. 

(3)  To  the  extent  appropriate, 
permittees  should  consider  mitigation 
banking  and  other  appropriate  forms  of 
compensatory  mitigation.  If  the  District 
Engineer  determines  that  compensatory 
mitigation  is  necessary  to  offset  losses  of 
waters  of  the  United  States  and  ensure 
that  the  net  adverse  effects  of  the 
authorized  work  on  the  aquatic 
environment  are  minimal,  consolidated 
mitigation  approaches,  such  as 
mitigation  banks,  will  be  the  preferred 
method  of  providing  compensatory 
mitigation,  unless  the  District  Engineer 
determines  that  activity-specific 
compensatory  mitigation  is  more 
appropriate,  based  on  which  is  best  for 
the  aquatic  environment.  These  types  of 
mitigation  are  preferred  because  they 
involve  larger  blocks  of  protected 
aquatic  environment,  are  more  likely  to 
meet  the  mitigation  goals,  and  are  more 
easily  checked  for  compliance.  If  a 
mitigation  bank  or  other  consolidated 
mitigation  approach  is  not  available  in 
the  watershed,  the  District  Engineer  will 
consider  other  appropriate  forms  of 
compensatory  mitigation  to  offset  the 
losses  of  waters  of  the  United  States  to 
ensure  that  the  net  adverse  effects  of  the 
authorized  work  on  the  aquatic 
environment  are  minimal. 

20.  Spawning  Areas.  Activities, 
including  structures  and  work  in 
navigable  waters  of  the  United  States  or 
discharges  of  dredged  or  fill  material,  in 
spawming  areas  during  spawning 
seasons  must  be  avoided  to  the 
maximum  extent  practicable.  Activities 
that  result  in  the  physical  destruction 
(e.g.,  excavate,  fill,  or  smother 
downstream  by  substantial  turbidity)  of 
an  important  spawning  area  are  not 
authorized. 

21.  Management  of  Water  Flows.  To 
the  maximum  extent  practicable,  the 
activity  must  be  designed  to  maintain 
preconstruction  downstream  flow 
conditions  (e.g.,  location,  capacity,  and 
flow  rates).  Furthermore,  the  activity 
must  not  permanently  restrict  or  impede 
the  passage  of  normal  or  expected  high 
flows  (unless  the  primary  purpose  of  the 
fill  is  to  impound  waters)  and  the 
structure  or  discharge  of  dredged  or  fill 
material  must  withstand  expected  high 
flows.  The  activity  must,  to  the 
maximmn  extent  practicable,  provide 
for  retaining  excess  flows  from  the  site, 
provide  for  maintaining  surface  flow 
rates  from  the  site  similar  to 
preconstruction  conditions,  and  must 
not  increase  water  flows  from  the 
project  site,  relocate  water,  or  redirect 
water  flow  beyond  preconstruction 
conditions.  In  addition,  the  activity 
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must,  to  the  maximum  extent 
practicable,  reduce  adverse  effects  such 
as  flooding  or  erosion  downstream  and 
upstream  of  the  project  site,  unless  the 
activity  is  part  of  a  larger  system 
designed  to  manage  water  flows. 

22.  Adverse  Effects  From 
Impoundments.  If  the  activity,  including 
structures  and  work  in  navigable  waters 
of  the  United  States  or  discharge  of 
dredged  or  fill  material,  creates  an 
impoundment  of  water,  adverse  effects 
on  the  aquatic  system  caused  by  the 
accelerated  passage  of  water  and/or  the 
restriction  of  its  flow  shall  be 
minimized  to  the  maximum  extent 
practicable. 

23.  Waterfowl  Breeding  Areas. 
Activities,  including  structiires  and 
work  in  navigable  waters  of  the  United 
States  or  discharges  of  dredged  or  fill 
material,  into  breeding  areas  for 
migratory  waterfowl  must  be  avoided  to 
the  maximimi  extent  practicable. 

24.  Removal  of  Temporary  Fills.  Any 
temporary  fills  must  be  removed  in  their 
entirety  and  the  affected  areas  returned 
to  their  preexisting  elevation. 

25.  Designated  Critical  Resource 
Waters.  Critical  resource  waters  include, 
NOAA-designated  marine  sanctuaries, 
National  Estuarine  Research  Reserves, 
National  Wild  and  Scenic  Rivers, 
critical  habitat  for  Federally  listed 
threatened  and  endangered  species, 
coral  reefs.  State  natural  heritage  sites, 
and  outstanding  national  resource 
waters  or  other  waters  officially 
designated  by  a  State  as  having 
particular  environmental  or  ecological 
significance  and  identified  by  the 
District  Engineer  after  notice  and 
opportunity  for  public  comment.  The 
District  Engineer  may  also  designate 
additional  critical  resource  waters  after 
notice  and  opportimity  for  comment. 

(a)  Except  as  noted  below,  discharges 
of  dredged  or  fill  material  into  waters  of 
the  United  States  are  not  authorized  by 
NWPs  7,  12,  14,  16,  17,  21,  29,  31.  35, 
39,  40,  42,  43,  and  44  for  any  activity 
within,  or  directly  affecting,  critical 
resource  waters,  including  wetlands 
adjacent  to  such  waters.  Discharges  of 
dredged  or  fill  materials  into  waters  of 
the  United  States  may  be  authorized  by 
the  above  NWPs  in  National  Wild  and 
Scenic  Rivers  if  the  activity  complies 
with  General  Condition  7.  Further,  such 
discharges  may  be  authorized  in 
designated  critical  habitat  for  Federally 
listed  threatened  or  endangered  species 
if  the  activity  complies  with  General 
Condition  11  and  the  U.S.  Fish  and 
Wildlife  Service  or  the  National  Marine 
Fisheries  Service  has  conciured  in  a 
determination  of  compliance  with  this 
condition. 


(b)  For  NWPs  3.  8,  10,  13,  15,  18, 19, 
22,  23,  25,  27,  28,  30,  33,  34,  36,  37.  and 
38,  notification  is  required  in 
accordance  with  General  Condition  13, 
for  any  activity  proposed  in  the 
designated  critical  resource  waters 
including  wetlands  adjacent  to  those 
waters.  The  District  Engineer  may 
authorize  activities  imder  these  NWPs 
only  after  he  determines  that  the 
impacts  to  the  critical  resource  waters 
will  be  no  more  than  minimal. 

26.  Fills  Within  100-Year Flpodplains. 
For  purposes  of  this  general  condition, 
100-year  floodplains  will  be  identified 
through  the  Federal  Emergency 
Management  Agency's  (FEMA)  Flood 
Insurance  Rate  Maps  or  FEMA-approved 
local  floodplaln  maps. 

(a)  Discharges  Below  Headwaters. 
Discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States 
resulting  in  permanent,  above-grade  fills 
within  the  100-year  floodplain  at  or 
below  the  point  on  a  stream  where  the 
average  annual  flow  is  five  cubic  feet 
per  second  (i.e.,  below  headwaters)  are 
not  authorized  by  NWPs  29,  39,  40,  42, 
43,  and  44.  For  NWPs  12  and  14,  the 
prospective  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13  and  the 
notification  must  include 
dociunentation  that  any  permanent, 
above-grade  fills  in  waters  of  the  United 
States  within  the  100- year  floodplain 
below  headwaters  comply  with  FEMA 
or  FEMA-approved  local  floodplain 
construction  requirements. 

(h)  Discharges  in  Headwaters  [i.e., 
above  the  point  on  a  stream  where  the 
average  annual  flow  is  five  cubic  feet 
per  second). 

(1)  Flood  Fringe.  Discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States  resulting  in 
permanent,  above-grade  fills  within  the 
flood  fringe  of  the  100- year  floodplain  of 
headwaters  are  not  authorized  by  NWPs 
12,  14,  29,  39,  40,  42,  43,  and  44,  unless 
the  prospective  permittee  notifies  the 
District  Engineer  in  accordance  with 
General  Condition  13.  The  notification 
must  include  documentation  that  such 
discharges  comply  with  FEMA  or 
FEMA-approved  local  floodplain 
construction  requirements. 

(2)  Floodway.  Discharges  of  dredged 
or  fill  material  into  waters  of  the  United 
States  resulting  in  permanent,  above- 
grade  fills  within  the  floodway  of  the 
100-year  floodplain  of  headwaters  are 
not  authorized  by  NWPs  29,  39,  40,  42, 
43,  and  44.  For  NWPs  12  and  14,  the 
permittee  must  notify  the  District 
Engineer  in  accordance  with  General 
Condition  13  and  the  notification  must 
include  documentation  that  any 
permanent,  above  grade  fills  proposed 


in  the  floodway  comply  with  FEMA  or 
FEMA-approved  local  floodplain 
construction  requirements. 

D.  Fiulher  Information 

1.  District  engineers  have  authority  to 
determine  if  an  activity  complies  with 
the  terms  and  conditions  of  an  NWP. 

2.  NWPs  do  not  obviate  the  need  to 
obtain  other  Federal,  State,  or  local 
permits,  approvals,  or  authorizations 
required  by  law. 

3.  NWPs  do  not  grant  any  property 
rights  or  exclusive  privileges. 

4.  NWPs  do  not  authorize  any  injury 
to  the  property  or  rights  of  others. 

5.  NWPs  do  not  authorize  interference 
with  any  existing  or  proposed  Federal 
project. 

E.  Definitions 

Best  management  practices:  Best 
Management  Practices  (BMPs)  are 
policies,  practices,  procedures,  or 
structures  implemented  to  mitigate  the 
adverse  environmental  effects  on 
surface  water  quality  resulting  from 
development.  BMPs  are  categorized  as 
structiiral  or  non-structural.  A  BMP 
policy  may  affect  the  limits  on  a 
development. 

Compensatory  mitigation:  For 
purposes  of  Section  10/404, 
compensatory  mitigation  is  the 
restoration,  creation,  enhancement,  or  in 
exceptional  circiunstances,  preservation 
of  wetlands  and/or  other  aquatic 
resources  for  the  purpose  of 
compensating  for  unavoidable  adverse 
impacts  which  remain  after  all 
appropriate  and  practicable  avoidance 
and  minimization  has  been  achieved. 

Creation:  The  establishment  of  a 
wetland  or  other  aquatic  resource  where 
one  did  not  formerly  exist. 

Enhancement:  Activities  conducted  in 
existing  wetlands  or  other  aquatic 
resources  which  increase  one  or  more 
aquatic  functions. 

Ephemeral  stream:  An  ephemeral 
stream  has  flowing  water  only  during, 
jind  for  a  short  duration  after, 
precipitation  events  in  a  typical  year. 
Ephemeral  stream  beds  are  located 
above  the  water  table  year-round. 
Groundwater  is  not  a  source  of  water  for 
the  stream.  Runoff  from  rainfall  is  the 
primary  source  of  water  for  stream  flow. 

Farm  tract:  A  imit  of  contiguous  land 
under  one  ownership  which  is  operated 
as  a  farm  or  part  of  a  farm. 

Flood  Fringe:  That  portion  of  the  100- 
year  floodplain  outside  of  the  floodway 
(often  referred  to  as  "floodway  fringe." 

Floodway:  The  area  regulated  by 
Federal,  state,  or  local  requirements  to 
provide  for  the  discharge  of  the  base 
flood  so  the  cumulative  increase  in 
water  surface  elevation  is  no  more  than 
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an  ordinary  high  water  mark.  Aquatic 
vegetation  within  the  area  of  standing  or 
flowing  water  is  either  non-emergent, 
sparse,  or  absent.  Vegetated  shallows  are 
considered  to  be  open  waters.  The  term 
"open  water"  includes  rivers,  streams, 
lakes,  and  ponds.  For  the  purposes  of 
the  NWPs,  this  term  does  not  include 
ephemereJ  waters. 

Perennial  stream:  A  perennial  stream 
has  flowing  water  year-round  diuing  a 
typical  year.  The  water  table  is  located 
above  the  stream  bed  for  most  of  the 
year.  Groimdwater  is  the  primeiry  soiu-ce 
of  water  for  stream  flow.  Runoff  from 
rainfall  is  a  supplemental  source  of 
water  for  stream  flow. 

Permanent  above-grade  fill:  A 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States,  including 
wetlands,  that  results  in  a  substantial 
increase  in  ground  elevation  and 
permanently  converts  part  or  all  of  the 
waterbody  to  dry  land.  Structural  fills 
authorized  by  NWPs  3,  2.5,  36,  etc.  are 
not  included. 

Preservation:  The  protection  of 
ecologically  important  wetlands  or  other 
aquatic  resources  in  perpetuity  through 
the  implementation  of  appropriate  legal 
and  physical  mechanisms.  Preservation 
may  include  protection  of  upland  areas 
adjacent  to  wetlands  as  necessary  to 
ensure  protection  and/or  enhancement 
of  the  overall  aquatic  ecosystem. 

Restoration:  Re-establishment  of 
wetland  and/or  other  aquatic  resource 
characteristics  and  function(s)  at  a  site 
where  they  have  ceased  to  exist,  or  exist 
in  a  substantially  degraded  state. 

Riffle  and  pool  complex:  Riffle  and 
pool  complexes  are  special  aquatic  sites 
under  the  404(b)(1)  Guidelines.  Steep 
gradient  sections  of  streams  are 
sometimes  characterized  by  riffle  and 
pool  complexes.  Such  stream  sections 
are  recognizable  by  their  hydraulic 
characteristics.  The  rapid  movement  of 
water  over  a  course  substrate  in  riffles 
results  in  a  rough  flow,  a  turbulent 
surface,  and  high  dissolved  oxygen 
levels  in  the  water.  Pools  are  deeper 
areas  associated  with  riffles.  Pools  are 
characterized  by  a  slower  stream 
velocity,  a  streaming  flow,  a  smooth 
surface,  and  a  finer  substrate. 

Single  and  complete  project:  The  term 
"single  and  complete  project"  is  defined 
at  33  CFR  330.2(i)  as  the  total  project 
proposed  or  accomplished  by  one 
owner/developer  or  partnership  or  other 
association  of  owners/developers  (see 
definition  of  independent  utility).  For 
linear  projects,  the  "single  and  complete 
project"  (i.e.,  a  single  and  complete 
crossing)  will  apply  to  each  crossing  of 
a  separate  water  of  the  United  States  (i.e., 
a  single  waterbody)  at  that  location.  An 
exception  is  for  linear  projects  crossing 


a  single  waterbody  several  times  at 
separate  and  distant  locations:  each 
crossing  is  considered  a  single  and 
complete  project.  However,  individual 
channels  in  a  braided  stream  or  river,  or 
individual  arms  of  a  large,  irregularly- 
shaped  wetland  or  lake,  etc.,  are  not 
separate  waterbodies. 

Stormwater  management:  Stormwater 
management  is  the  mechanism  for 
controlling  stormwater  runoff  for  the 
purposes  of  reducing  downstream 
erosion,  water  quality  degradation,  and 
flooding  and  mitigating  the  adverse 
effects  of  changes  in  land  use  on  the 
aquatic  environment. 

Stormwater  management  facilities: 
Stormwater  management  facilities  are 
those  facilities,  including  but  not 
limited  to,  stormwater  retention  and 
detention  ponds  and  BMPs,  which 
retain  water  for  a  period  of  time  to 
control  nmoff  and/or  improve  the 
quality  (i.e.,  by  reducing  the 
concentration  of  nutrients,  sediments, 
hazardous  substances  and  other 
pollutants)  of  stormwater  runoff. 

Stream  bed:  The  substrate  of  the 
stream  channel  between  the  ordinary 
high  water  marks.  The  substrate  may  be 
bedrock  or  inorganic  particles  that  range 
in  size  from  clay  to  boulders.  Wetlands 
contiguous  to  the  stream  bed,  but 
outside  of  the  ordinary  high  water 
marks,  are  not  considered  part  of  the 
stream  bed. 

Stream  channelization:  The 
manipulation  of  a  stream  channel  to 
increase  the  rate  of  water  flow  through 
the  stream  channel.  Manipulation  may 
include  deepening,  widening, 
straightening,  armoring,  or  other 
activities  that  change  the  stream  cross- 
section  or  other  aspects  of  stream 
channel  geometry  to  increase  the  rate  of 
water  flow  through  the  stream  channel. 
A  channelized  stream  remains  a  water 
of  the  United  States,  despite  the 
modifications  to  increase  the  rate  of 
water  flow. 

Tidal  wetland:  A  tidal  wetland  is  a 
wetland  (i.e.,  a  water  of  the  United 
States)  that  is  inundated  by  tidal  waters. 
The  definitions  of  a  wetland  and  tidal 
waters  can  be  found  at  33  CFR  328.3(b) 
and  33  CFR  328.3(f),  respectively.  Tidal 
waters  rise  and  fall  in  a  predictable  and 
measurable  rhjrthm  or  cycle  due  to  the 
gravitational  pulls  of  the  moon  and  sun. 
Tidal  waters  end  where  the  rise  and  fall 
of  the  water  surface  can  no  longer  be 
practically  measured  in  a  predictable 
rhythm  due  to  masking  by  other  waters, 
wind,  or  other  effects.  Tidal  wetlands 
are  located  channelward  of  the  high  tide 
line  (i.e.,  spring  high  tide  line)  and  are 
inundated  by  tidal  waters  two  times  per 
lunar  month,  diu-ing  spring  high  tides. 
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Vegetated  buffer:  A  vegetated  upland 
or  wetland  area  next  to  rivers,  streams, 
lakes,  or  other  open  waters  which 
separates  the  open  water  from 
developed  areas,  including  agricultural 
land.  Vegetated  buffers  provide  a  variety 
of  aquatic  habitat  functions  and  values 
[e.g.,  aquatic  habitat  for  fish  and  other 
aquatic  organisms,  moderation  of  water 
temperature  changes,  and  detritus  for 
aquatic  food  webs)  and  help  improve  or 
maintain  local  water  quality.  A 
vegetated  buffer  can  be  established  by 
maintaining  an  existing  vegetated  area 
or  planting  native  trees,  shrubs,  and 
herbaceous  plants  on  land  next  to  open 


waters.  Mowed  lawns  are  not 
considered  vegetated  buffers  because 
they  provide  little  or  no  aquatic  habitat 
functions  and  values.  The  establishment 
and  maintenance  of  vegetated  buffers  is 
a  method  of  compensatory  mitigation 
that  can  be  used  in  conjunction  with  the 
restoration,  creation,  enhancement,  or 
preservation  of  aquatic  habitats  to 
ensure  that  activities  authorized  by 
NWPs  result  in  minimal  adverse  effects 
to  the  aquatic  environment.  (See 
General  Condition  19.) 

Vegetated  shallows:  Vegetated 
shallows  are  special  aquatic  sites  under 
the  404(b)(1)  Guidelines.  They  are  areas 


that  are  permanently  inundated  and 
under  normal  circumstances  have 
rooted  aquatic  vegetation,  such  as 
seagrasses  in  marine  and  estuarine 
systems  and  a  variety  of  vascular  rooted 
plants  in  freshwater  systems. 

Waterbody:  A  waterbody  is  any  area 
that  in  a  normal  year  has  water  flowing 
or  standing  above  ground  to  the  extent 
that  evidence  of  an  ordinary  high  water 
mark  is  established.  Wetlands 
contiguous  to  the  waterbody  are 
considered  part  of  the  waterbody. 
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The  President 


Proclamation  7280  of  March  6,  2000 
Save  Your  Vision  Week,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Sight  is  a  precious  gift  that  enables  us  to  experience  the  wonder  of  the 
world  around  us;  but  few  of  us  think  about  what  we  would  do  if  we 
lost  our  vision.  Unfortunately,  millions  of  Americans  must  face  this  challenge 
because  of  conditions  like  catcu^acts,  glaucoma,  diabetic  eye  disease,  or  age- 
related  macular  degeneration. 

Our  most  powerful  tool  in  the  battle  against  vision  loss  is  early  detection. 
A  dilated  eye  examination  can  reveal  signs  of  many  eye  diseases  and  dis- 
orders long  before  a  patient  experiences  pain  or  any  other  noticeable  symp- 
tom. Through  early  intervention  and  treatment,  the  vision  loss  accompanying 
such  diseases  can  be  reduced,  postponed,  or  even  prevented.  Protective 
eyewear  can  also  play  a  vital  role  in  saving  vision,  particularly  for  individuals 
who  use  chemicals  or  operate  machinery. 

There  is  hope  as  well  for  people  who  suffer  from  low  vision.  Affecting 
1  in  20  Americans,  low  vision  is  an  impairment  that  cannot  be  corrected 
by  standard  glasses,  contact  lenses,  medicine,  or  surgery,  and  interferes 
with  one's  ability  to  participate  in  everyday  activities.  While  it  can  occur 
in  people  of  all  ages  and  backgrounds,  low  vision  primarily  affects  the 
growing  population  of  people  over  65  years  old;  other  higher  risk  populations, 
including  Hispanic  and  African  Americans,  are  more  likely  to  develop  low 
vision  at  an  earlier  age. 

While  vision  loss  usually  cannot  be  restored,  vision  rehabilitation  techniques 
and  products  can  make  daily  life  much  easier  for  people  with  low  vision. 
From  improved  lighting  in  stairways  and  closets  to  talking  clocks  and  com- 
puters to  large-print  labels  on  appliances,  there  are  numerous  products  and 
services  that  can  help  people  with  low  vision  maintain  their  confidence 
and  independence,  and  improve  their  overall  quality  of  life. 

Every  day,  physicians  and  researchers  make  progress  in  the  search  for  better 
treatments — and  ultimately  a  cure — for  vision  loss.  In  this  new  century, 
emerging  technologies  will  improve  upon  existing  visual  devices  and  tech- 
niques, and  new  medications  will  ensure  more  effective  treatment  of  eye 
diseases  and  disorders.  By  investing  in  research  and  technology  and  commit- 
ting to  regular  comprehensive  eye  examinations,  we  can  ensure  a  brighter, 
healthier  future  for  ourselves  and  our  children. 
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To  remind  Americans  of  the  importance  of  safeguarding  their  eyesight,  the 
Congress,  by  joint  resolution  approved  December  30,  1963  [77  Stat.  629; 
36  U.S.C.  138),  has  authorized  and  requested  the  President  to  proclaim 
the  first  week  in  March  of  each  year  as  "Save  Your  Vision  Week." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  March  5  through  March  11,  2000,  as  Save 
Your  Vision  Week.  I  urge  all  Americans  to  participate  by  making  eye  care 
and  eye  safety  an  important  part  of  their  lives  and  to  ensure  that  dilated 
eye  examinations  are  included  in  their  regular  health  maintenance  programs. 
I  invite  eye  care  professionals,  the  media,  and  all  public  and  private  organiza- 
tions dedicated  to  preserving  eyesight  to  join  in  activities  that  will  raise 
awareness  of  the  measures  we  can  take  to  protect  and  sustain  our  vision. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sLxth  day  of 
March,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fourth. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MARCH  9,  2000 

AGRICULTURE 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 

Farm  and  Foreign 
Agricultural  Services 
Under  Secretary  et  al.; 
published  3-9-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 

Electronic  signatures  by 
customers,  participants, 
and  clients  of  registrants; 
published  3-9-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Wieless  telecommunications 
services — 

746-764  and  776-794 
MHz  bands;  service 
rules;  con-ection; 
published  3-9-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Miscellaneous  administrative 
revisions;  published  3-9- 
00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Organization,  functions,  and 
authority  delegations: 

General  Counsel;  published 
3-9-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Airbus;  published  2-3-00 

Boeing;  published  2-3-00 

Boeing;  correction;  published 
2-9-00 

British  Aerospace;  published 
2-3-00 

Hoffmann  Propeller  Co.; 
published  2-23-00 

McDonnell  Douglas; 
published  2-3-00 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  Forward  Pricing  Pilot 
Program;  establishment; 
comments  due  by  3-16-00; 
published  3-1-00 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  distribution  programs: 
Indian  reservations;  income 
deductions  and 
miscellaneous  provisions; 
comments  due  by  3-14- 
00;  published  1-14-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  loans: 

General  policies,  types  of 
loans,  andloan 
requirements;  comments 
due  by  3-13-00;  published 
2-11-00 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities  Act 
and  Architectural  Barriers 
Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities; 
construction  and 
alterations;  comments 
due  by  3-15-00; 
'    published  11-16-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Anadromous  Atlantic 
salmon;  Gulf  of  Maine 
distinct  population 
segment;  status  review; 
comments  due  by  3-15- 
00;  published  1-7-00 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  herring;  comments 
due  by  3-13-00; 
published  2-10-00 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  3-13- 
00;  published  2-10-00 
Pacific  Fishery 
Management  Council; 
hearings;  comments 


due  by  3-15-00; 

published  2-9-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Minimum  financial 
requirements  for  futures 
commission  merchants 
and  introducing  brokers; 
comments  due  by  3-13- 
00;  published  2-10-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Institutions  of  higher 
education;  Federal 
contracts  and  grants; 
comments  due  by  3-13- 
00;  published  1-13-00 

Manufacturing  Technology 
Program;  comments  due 
by  3-13-00;  published  1- 
13-00 

Production  surveillance  and 
reporting;  comments  due 
by  3-13-00;  published  1- 
13-00 

Transportation  acquisition 
policy;  comments  due  by 
3-13-00;  published  1-13- 
00 

Utility  privatization; 
comments  due  by  3-13- 
00;  published  1-13-00 
Civilian  health  and  medical 

program  of  uniformed 

services  (CHAMPUS): 

TRICARE  program— 
Claimcheck  denials: 
appeals  process 
establishment; 
comments  due  by  3-13- 
00;  published  1-13-00 
Federal  Acquisition  Regulation 

(FAR): 

Liquidated  damages; 
comments  due  by  3-13- 
00;  published  1-13-00 

EDUCATION  DEPARTMENT 

Postsecondary  education: 

Teacher  Quality 
Enhancement  Grants 
Program;  comments  due 
by  3-13-00;  published  2- 
11-00 

EMERGENCY  OIL  AND  GAS 
GUARANTEED  LOAN 
BOARD 

National  Environmental  Policy 
Act;  Implementation: 

Loan  guarantee  decisions; 
information  availability; 
correction;  comments  due 
by  3-13-CO:  published  1- 
12-00 

EMERGENCY  STEEL 
GUARANTEE  LOAN  BOARD 

National  Environmental  Policy 
Act;  implementation: 
Loan  guarantee  decisions: 
Information  availability; 


correction;  comments  due 
by  3-13-00;  published  1- 
12-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Operating  permits  programs; 
interim  approval  expiration 
dates;  extension; 
comments  due  by  3-15- 
00;  published  2-14-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Idaho 
Correction;  comments  due 
by  3-13-00:  putdlshed 
2-22-00 
Kentucky;  comrr>ents  due  by 
3-16-00;  published  2-15- 
00 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Federal  Agricultural 
Mortgage  Corporation; 
risk-based  capital 
requirements;  comments 
due  by  3-13-00;  published 
11-12-99 
Federal  Agricultural 
Mortgage  Corporation; 
nsk-based  capital 
requirements:  correction; 
comments  due  by  3-'3- 
00;  published  1-11-00 
FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  t)ank  control 
(Regulation  Y): 
Tying  restrictions;  revisions; 
comments  due  by  3-13- 
00;  published  2-11-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages; 
comments  due  by  3-13- 
00:  published  1-13-00 
Federal  Management 
Regulation: 

Federal  advisory  committee 
management;  comments 
due  by  3-14-00;  published 
1-14-00 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Indian  Reservation  Roads 
funds;  2000  FY  funds 
distribution;  comments 
due  by  3-16-00:  published 
2-15-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 


IV 
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16-00 
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Maine 
in 

review; 
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plans, 
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Alabama  sturgeon; 

comments  due 

00;  published 
Anadromous  Atlantic 

salmon;  Gulf  o 

distinct  populator 

segment;  statu:; 

comments  due 

00;  published 
Habitat  conservation 

safe  harbor 

and  candidate 

conservation  adreements 

with  assurances; 

comments  due  by  3-13- 

00;  published  2-11-00 

Endangered  Specie; 
Convention; 

Appendices  and 

amendments — 

Alligator  snappiig  turtle 
and  all  speciiis  of  map 
turtles  native  to  U.S.; 
comments  diie  by  3-13- 
00;  published  1-26-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administmtion 
Employee  Retiremeit  Income 
Security  Act: 

Civil  penalties; 

comments  due 

00;  published  '•. 
Medical  care  to 

of  two  or  more 

multiple  employje 

an-angements 

entities  providinta 

coverage;  repoiting 

requirements 

due  by  3-13-00; 

2-11-00 

NATIONAL  AEROr^AUTICS 
AND  SPACE 
ADMINISTRATION 


as  sessment; 

by  3-13- 

11-00 

ejmployees 

employers; 

r  welfare 

4nd  other 


cpmments 
published 


Federal  Acquisition 
(FAR): 


Regulation 


Liquidated  damages; 
comments  due  by  3-13- 
00;  published  1-13-00 
OKLAHOMA  CITY  NATIONAL 
MEMORIAL  TRUST 
Oklahoma  City  National 
Memorial  regulations; 
comments  due  by  3-14-00; 
published  2-16-00 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Plant  Verified  Drop 
Shipment  (PVDS);  loading 
requirements;  comments 
due  by  3-15-00;  published 
2-11-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
California;  comments  due  by 
3-13-00;  published  1-11- 
00 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  comments 
due  by  3-13-00;  published 
3-1-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Agusta;  comments  due  by 
3-13-00;  published  1-12- 
00 
Airbus;  comments  due  by  3- 

13-00;  published  2-10-00 
Boeing;  comments  due  by 
3-13-00;  published  1-26- 
00 
Bombardier;  comments  due 
by  3-13-00;  published  2- 
10-00 
Eurocopter  Deutschland 
GMBH;  comments  due  by 


3-13-00;  published  1-13- 

00 
General  Electric  Aircraft 

Engines;  comments  due 

by  3-13-00;  published  1- 

12-00 
McDonnell  Douglas; 

comments  due  by  3-13- 

00;  published  1-26-00 
Raytheon;  comments  due  by 

3-17-00;  published  2-1-00 
Rolls-Royce  Ltd.;  comments 

due  by  3-13-00;  published 

1-12-00 
Rolls-Royce  pic;  comments 

due  by  3-13-00;  published 

1-12-00 
Class  E  airspace;  comments 
due  by  3-15-00;  published 
2-14-00 

VETERANS  AFFAIRS 
DEPARTMENT 

National  Service  Life 
Insurance  and  Veterans 
Special  Life  Insurance: 
Term  capped  policies;  cash 
value;  comments  due  by 
3-16-00;  published  2-15- 
00 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 


Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1451/P.L.  106-173 

Abraham  Lincoln  Bicentennial 
Commission  Act  (Feb.  25, 
2000;  114  Stat.  14) 

S.  632/P.L.  106-174 

Poison  Control  Center 
Enhancement  and  Awareness 
Act  (Feb.  25,  2000;  114  Stat. 
18) 

Last  List  February  23,  2000 


Public  l^ws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 
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available  through  this  service. 
PENS  cannot  respond  to 
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Code  of  Federal  Regulations  or  what 
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Federal  Register  Index,  or  both. 
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The  LSA  (List  of  CFR  Sections  Affected) 
Is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Reqister  Index 

The  index,  covering  the  contents  of  the 
dally  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 
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I I  YES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


( Please  type  or  print) 


YES     NO 


Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  mailers?      | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

[ I  GPO  Deposit  Account 


-D 


VISA 

MasterC  rd  Account 

\z            ~r  _^E  ^""     _j_ 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pinsburgh.  PA  15250-7954 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  tb;  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you 
the  top  line  of  j  our  label  as  shown  in  this  example: 


AFR  SMITH2 
JOHN  SMITF 
212  MAIN 
FORESTVILIJE 


To  be  sure  that 
If  your  subscripjt 
Superintendent 
will  be  reinstated 


will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
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t  212  MAIN  STREET 

'   FORESTVILLE  MD  20704 
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^our  service  continues  without  interruption,  please  return  your  renewal  notice  promptly, 
ion  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 


To  change  you  •  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-937  \. 


To  inquire 

your  correspon(^ence 
Stop:  SSOM 


aboiit  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Washington,  DC  20402-9373. 


To  order  a  nev 


subscription:  Please  use  the  order  form  provided  below. 
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ent^r  my  subscnption(s)  as  follows:  .  „.  .       ]^n.J^  ^^^  ,««« 

^  ^  Phone  your  orders  (202)  512-1800 
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of  (  :FR  Sections  Affected  (LSA),  at  $607  each  per  year. 

sub  icriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year.    - 
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Company  or  persona 


name 
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Authorizing  signature 

Mail  To:  Superintendent  of  Documents 
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Public  Laws 


106th  Congress,  2ncl  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 
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Order  Processing  Code: 

*6216 
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Its  Easy! 
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To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session.  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 
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Authorizing  signature 

Mail  To:  Superintendent  of  Documents 
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Federal  Regi^er 

The  Federal  Register  is  published  daily  in 
24x  micnDfiche  format  and  mailed  to 
subscnbers  the  following  day  via  first 
class  mail.  As  pMrt  of  a  microfiche 
Federal  Register!  subscription,  the  LSA 
(List  of  CFR  Sectons  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Fe<teral  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  iB  published  in  24x 
microfiche  form^  and  the  current 
year's  volumes  sfB  mailed  to 
subscribers  as  issued. 


Microfiche  Siibscription  Prices: 
Federal  Regii  ten 


One  year:  $220 
Six  months:  $11 
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00 


Code  of  Fede|-al  Regulations: 

Current  year  (asl  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 
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;er  the  following  indicated  subscription  in  24x  microfiche  format: 

Fe<^ral  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Co|e  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 
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To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  o  my  order  is  $ 
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1995 

(Book  I) $60.00 
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Agricultural  Marketing  Service 

PROPOSED  RULES 
Federal  Seed  Act: 
Regulations  review,  12952 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  QMB  review;  comment  request,  12963- 
12965 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Clinical  Laboratory  Improvement  Advisory  Committee, 

12997 
Energy-Related  Epidemiologic  Research  Advisory 
Committee,  12997 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12997-12998 

Organization,  functions,  and  authority  delegations: 
Departmental  Appeals  Board  member  appointed  as 
presiding  officer  for  appeal,  12998-12999 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Hawaii,  12969 
Indiana,  12969 

Coast  Guard 

RULES 

Drawbridge  operations: 

Pennsylvania,  12943 
Ports  and  waterways  safety: 

Delaware  Bay  approaches;  traffic  separation  scheme, 
12944-12946 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 


See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  12968-12969 
Commodity  Futures  Trading  Commission 

RULES 

Commodity  pool  operators  and  commodity  trading 
advisors: 
Advisors  that  provide  advice  by  means  of  various  media: 
registration  exemption,  12938-12943 

Comptroller  of  the  Currency 

RULES 

Corporate  activities: 
National  banks;  financial  subsidiaries  and  operating 
subsidiaries,  12905-12916 

Consumer  Product  Safety  Commission 

RULES 

Flammable  Fabrics  Act: 
Carpets  and  rugs;  surface  flammability  standards; 

laimdering  procedure,  12929-12935 
Children's  sleepwear  (sizes  0-6X  and  7-14);  flammability 

standards;  laimdering  procedure,  12924-12929 
Mattresses  and  mattress  pads;  flammability  standards; 
laundering  procedure,  12935-12938 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  12973 

Defense  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 
Gulf  War  chemical  and  biological  incidents 

investigations;  special  oversight  board,  12973-12974 
Historical  Records  Declassification  Advisory  Panel,  12974 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  12976- 
12977 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13016-13019 

Environmental  statements;  availability,  etc.: 
Exeter,  RI:  new  Job  Corps  Center.  13019-13024 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
13024-13025 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
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See  Western  Are; 

NOTICES 

Grant  and  coope^t: 

Jim  Walter 
Meetings: 
Environmental 
Board — 
Feraald  Site 
Idaho  Nation  al 
Laborato  ry 
Los  Alamos 
Pantex  Plant 
Savannah  RiVer 
Nuclear  Energ) 


Power  Administration 


ive  agreement  awards: 

,  Inc..  et  al..  12977-12978 


Res  3urces 


Management  Site-Specific  Advisory 

OH.  12979 
Engineering  and  Environmental 
,  ID,  12978-12979 
National  Laboratory.  NM.  12979 
TX. 12980 

Site,  SC.  12980-12981 
Research  Advisory  Committee,  12981 


Engineers  Corps 

NOTICES 

Environmental  stitements;  availability,  etc.: 
Raritan  Bay  am  1  Sandy  Hook  Bay,  NJ;  hurricane  and 
storm  damage  reduction  study,  12974-12976 
Environmental  statements;  notice  of  intent: 
DeLong  Mount  lin  Terminal,  AK;  navigation 
improvemi  nts,  12976 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgatioii;  various  States: 
Kentucky,  129^8-12950 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgatioii;  various  States: 
Kentucky,  129!  8-12959 
NOTICES 

Environmental  stitements;  availability,  etc.: 
Agency  statements — 
Comment  avdlability,  12991 
Weekly  receipts,  12992 
Pesticide  progran  is: 
Organophosphates;  risk  assessment  and  public 
participatii  »n  in  risk  management — 
Disulfoton,  12992-12993 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  stc: 
Jeanette  Faye  I  urris  Estate  State  Wide  Metal  Recycling 
Site,  lA,  i;994 
Water  pollution  ( ontrol: 
Clean  Water  Ai  :t — 
Class  I  administrative  penalty  assessments,  12994 

Executive  OfficejOf  the  President 

See  Presidential  Documents 


^ 


Export  Administration  Bureau 

RULES 

Export  administr  ition  regulations: 


High  performajice  computers;  License  Exception  CTP 


revisions,  12919-12924 


Administration 


Federal  Aviation 

RULES 

Class  E  airspace. 
Jet  routes,  12918 
PROPOSED  RULES 
Airworthiness  dii'ectives 

Airbus,  12957 
Class  E  airspace, 


12917-12918 
-12919 


12957-12958 


NOTICES 

Meetings: 

RTCA,  Inc.,  13073-13074 

Passenger  facility  charges;  applications,  etc.: 
La  Crosse  Municipal  Airport,  WI,  13074 
Minot  International  Airport,  ND,  13074-13075 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12995 

Meetings: 
Network  Reliability  and  Interoperability  Council,  12996 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  12996 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Lake  Benton  Power  Partners  II  LLC  et  al.,  12981-12983 
Madison  Windpower  LLC  et  al.,  12983-12987 

Federal  Reserve  System 

RULES 

Depository  institutions;  reserve  requirements  {Regulation 
D): 
Supranational  entities  designations;  European  Central 
Bank  addition  to  list,  12916-12917 
NOTICES 
Meetings;  Sunshine  Act,  12996 

Federal  Transit  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Access  and  Reverse  Commute  Program,  13210-13220 


Financial  Management  Service 

See  Fiscal  Service 


Fiscal  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13078-13079 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Klamath  Fishery  Management  Council,  13014 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
Positron  emission  tomography  drug  products;  safety  and 
effectiveness,  12999-13010 
Meetings: 
Medical  device  quality  systems  inspection  technique; 
FDA/industry  exchange  workshops,  13010 
Reports  and  guidance  documents;  availability,  etc.: 
Positron  emission  tomography  drug  products;  content 
and  format  of  new  drug  applications  and  abbreviated 
new  drug  applications;  industry  guidance,  13010- 
13012 


Federal  Register/ Vol.  65,  No.  48 /Friday,  March  10,  2000 /Contents 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  bearings,  determinations,  etc.: 

Missouri 

•  Kawasaki  Motors  Manufacturing  Corp.,  U.S.A.;  small 
industrial  diesel  engines  and  parts  of  industrial 
robots  manufacturing  facility,  12969-12970 

Pennsylvania,  12970 

Texas,  1297Q-12971 

Forest  Service 

NOTICES 

National  Forest  System  lands: 
Alaska  region;  special  forest  products  resource 
management  policy,  12965-12968 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
Vital  and  Health  Statistics  National  Committee,  12996- 
12997 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare: 
Clinical  diagnostic  laboratory  services;  coverage  and 
administrative  policies;  negotiated  rulemaking, 
13082-13167 
NOTICES 
Meetings: 
Practicing  Physicians  Advisory  Council,  13012-13013 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13013 

Meetings: 
Nurse  Education  and  Practice  National  Advisory  Council, 
13013 

Housing  and  Urt>an  Development  Department 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments 
Correction,  12950-12951 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  development  block  grant  program — 

Indian  Tribes  and  Alaska  Native  Villages,  13192-13208 
Section  8  Housing  Choice  Voucher  Program;  fair  share 
allocation  of  incremental  voucher  funding,  13222- 
13230 

Indian  Affairs  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Higher  Education  Workforce  Project,  13170-13189 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Afi'airs  Bureau 
See  Land  Management  Bureau 


See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
American  Samoa  Economic  Advisory  Commission,  13014 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13079-13080 

international  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 

Antidimiping: 
Small  diameter  carbon  and  alloy  seamless  standard,  line, 
and  pressure  pipe  from — 
Czech  Republic,  12971 

Justice  Department 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 
See  National  Institute  of  Justice 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Juvenile  Mentoring  Program,  13016 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employment  and  Training,  Office  of  Assistant 
Secretary 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 
Wyoming,  13014-13015 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13075 
Submission  for  OMB  review;  comment  request,  13075 

Merit  Systems  Protection  Board 

NOTICES 

Opportunity  to  file  amicus  briefs: 
Sturdy,  Jerry  C.  v.  Army  Department,  13050-13052 

National  Archives  and  Records  Administration 

NOTICES 
Privacy  Act: 

Systems  of  records,  13052-13055 

National  Institute  of  Justice 

NOTICES 

Meetings: 
Future  of  DNA  Evidence  National  Commission,  13016 

National  Institutes  of  Health 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Alphal  Biomedicals,  Inc.;  correction,  13013-13014 


VI 


Federal  Register /Vol.  65.  No.  48 /Friday,  March  10,  2000 /Contents 


and  Environmental  Systems  Special 
'anel,  13055-13056 

Advisory  Committee,  13056 
Structure  and  Function  Advisory  Panel, 


Scie  ices 


National  Oceankj  and  Atmospheric  Administration 

PROPOSED  RULES 

Endangered  and  1  hreatened  species: 

Findings  on  pe^  itions,  etc. — 
Smalltooth  ajid  largetooth  sawfish,  12959-12962 
NOTICES 
Agency  informati  an  collection  activities: 

Submission  for  OMB  review;  comment  request,  12971- 
12972 
Meetings: 

Western  Pacifi(  Fishery  Mangement  Council,  12972 
Permits: 

Marine  mammi  Is,  12972-12973 

National  Science)  Foundation 

NOTICES 

Meetings: 
Bioengineering 

Emphasis 
Biological 
Biomolecular 

13056 
Cell  Biology 
Cognitive, 

Advisory 
Design 

Emphasis 
Economics 

Panel, 
Education  and 

13058 
Electrical  and 

Emphasis 
Engineering 

Panel, 
Experimental 

Panel,  1 
Geosciences 
Human 

13059 
Information 

Panel 
Materials 
Mathematical 
Physics  Speci 
Physiology  anc 


Psyc  h 


Advisory  Panel,  13056 

ological,  and  Language  Sciences 
Ijanel.  13056-13057 
Manufacture,  and  Industrial  Innovation  Special 
anel,  13057 
Defcision  and  Management  Sciences  Advisory 
130)7-13058 

Human  Resoiu-ces  Advisory  Committee, 

I  Communications  Systems  Special 
'anel,  13058 
Ec  ucation  and  Centers  Special  Emphasis 
130)8 

a  nd  Integrative  Activities  Special  Emphasis 
30)8-13059 
Sjecial  Emphasis  Panel,  13059 

Development  Special  Emphasis  Panel, 


Resoui  :e 


and  Intelligent  Systems  Special  Emphasis 


130)9-13060 


Overseas  Private 

NOTICES 
Meetings;  Sunsh 


Pension  and 

NOTICES 

Agency  informal  i 
Reporting  and 


Research  Special  Emphasis  Panel,  13060 

ciences  Special  Emphasis  Panel,  13060 
Emphasis  Panel,  13060 
Ethology  Advisory  Panel,  13061 


statements;  notice  of  intent: 
Inc.,  13061-13062 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental 

Entergy  Opera^ons 
Meetings: 

Nuclear  fuel 
workshop 
Reports  and  gui 

Mixed  oxide 
standard 
Applications,  he\irings 

Southern  N 


C"C 


ic  ance 


le  facilities  oversight  program;  public 
13062-13063 

documents;  availability,  etc.: 
fabrication  facility;  application  review; 
review  plan,  13063 

determinations,  etc. : 
Operating  Co.,  Inc.,  13061 


fuel 


ucl  ear 


Investment  Corporation 

ne  Act,  13015 
Wdlfare  Benefits  Administration 


ion  collection  activities: 

recordkeeping  requirements,  13025-13026 


Postal  Service 

RULES 

Domestic  Mail  Manual: 
Postage  and  fees  refunds;  imused  adhesive  stamps  and 

stamps  eiffixed  to  xmmailed  matter,  12946 
Standard  Mail  Destination  Entry  Mailings;  procedure 
changes,  12946-12948 
NOTICES 

Postage  meters: 
Information  based  indicia  program;  performance  criteria 
and  security  architecture  for — 
Open  IBI  postal  evidencing  systems,  13063-13064 

Presidential  Documents 

EXECUTIVE  ORDERS 

Conmiittees;  establishment,  renewal,  termination,  etc.: 
Complementary  and  Alternative  Medicine  Policy,  White 
House  Commission  on;  establishment  (EO  13147), 
13231-13234 

Presidio  Trust 

NOTICES 

Environmental  statements;  availability,  etc.: 

Letterman  Complex,  13064 
Letterman  Complex;  programmatic  agreement  regarding 

deconstruction,  new  construction,  and  associated  leases 

execution,  13064-13065 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Rural  Utilities  Service 

PROPOSED  RULES 

Electric  loans: 
Minimum  Times  Interest  Earned  Ratio  (TIER) 
requirements;  reduction,  12952-12955 

Securities  and  Exchange  Commission 

RULES 

Investment  companies: 
Personal  investment  activities  fraud  prevention;  adoption 
of  policies  and  codes  of  ethics;  correction,  12943 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board,  13067-13069 
National  Association  of  Securities  Dealers,  Inc.,  13069- 
13071 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  13065-13067 

Small  Business  Administration 

PROPOSED  RULES 

Small  business  size  standards: 
8(a)  business  development/small  disadvantaged  business 
status  determinations,  12955-12957 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13071 
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State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 

Golden  Years  of  Faberge:  Objects  and  Drawings  from  the 

Wigstrom  Workshop,  13071-13072 
O'Keeffe  on  Paper,  13072 
International  Traffic  in  Arms  regulations;  statutory 
debarment,  13072-13073 


Western  Area  Power  Administration 

NOTICES 

Loveland  Area  Projects;  post-2004  resource  pool;  allocation 

procedures,  etc.,  12987-12990 
Power  rate  adjustments: 
Boulder  Canyon  Project;  firm  power  services  base  charge 
and  rates,  12990-12991 


Surface  Mining  Reciamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13015 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Transit  Administration 
See  Maritime  Administration 

Treasury  Department 

See  Comptroller  of  the  Currency 

See  Fiscal  Service 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  13075- 
13077 
Reports  and  guidance  documents;  availability,  etc.: 

Mandatory  subordinated  debt;  feasibility  and 
appropriateness,  13077-13078 

Veterans  Empioyment  and  Training,  Office  of  Assistant 
Secretary 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Native  American  Competitive  Grants,  13026-13050 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration,  13081-13167 

Part  III 

Department  of  Interior,  Bureau  of  Indian  Affairs,  13169- 
13189 

PartiV 

Department  of  Housing  and  Urban  Development,  13191- 
13208 

PartV 

Department  of  Transportation,  Federal  Transit 
Administration,  13209-13220 

Part  VI 

Department  of  Housing  and  Urban  Development,  13221- 
13230 

Part  VII 

The  President,  13231-13234 
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and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

t2  CFR  Part  5 
[Docket  No.  00-07] 
RIN  1557-AB80 

Financial  Subsidiaries  and  Operating 
Subsidiaries 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
regulations  to  implement  section  121  of 
the  Gramm-Leach-Bliley  Act,  which 
authorizes  national  banks  to  conduct 
expanded  financial  activities  through 
financial  subsidiaries.  The  OCC  also  is 
revising  its  operating  subsidiary  rule  to 
make  conforming  changes  and 
streamline  procedures  for  banks  that 
engage  in  activities  through  operating 
subsidiaries.  Finally,  the  OCC  is 
revising  its  regulation  governing  other 
equity  investments  to  make 
corresponding  changes  to  the 
procedures  for  certain  types  of  non- 
controlling  investments. 
EFFECTIVE  DATE:  March  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Feldstein,  Assistant  Director, 
Legislative  and  Regtilatory  Activities  or 
Karl  Betz,  Attorney,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW, 
Washington,  DC,  20219. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  20,  2000,  the  OCC 
published  a  notice  of  proposed 
nilemaking  (65  FR  3157)  (proposal)  to 
implement  section  121  of  the  Gramm- 
Leach-Bliley  Act,  Public  Lawr  106-102 


(GLBA),  which  authorizes  national 
banks  to  invest  in  a  new  type  of 
subsidiary  called  a  "financial 
subsidiary."  As  defined  in  the  proposal, 
a  financial  subsidiary  is  a  company  that 
is  controlled  by  one  or  more  insured 
depository  institutions,  other  than  a 
subsidiary  that  engages  solely  in 
activities  that  national  banks  may 
engage  in  directly  (under  the  same  terms 
and  conditions  that  govern  the  conduct 
of  these  activities  by  national  banks)  or 
a  subsidiary  that  a  national  bank  is 
specifically  authorized  to  control  by  the 
express  terms  of  a  Federal  statute. 
Under  section  121  of  the  GLBA,  a 
financial  subsidiary  may  engage  in 
specified  activities  that  are  financial  in 
nature  and  in  activities  that  are 
incidental  to  financial  activities  if  the 
bank  and  the  subsidiary  meet  certain 
requirements  and  comply  with  stated 
safeguards.  The  proposal  incorporates 
these  requirements  and  establishes 
alternative  procedures  for  banks  to 
obtain  OCC  approval  to  acquire  control 
of,  or  an  interest  in,  a  financial 
subsidiary. 

Following  the  enactment  of  the  GLBA, 
national  banks  also  may  continue  to  use 
operating  subsidiaries  to  engage  in  those 
activities  that  are  part  of,  or  incidental 
to,  the  business  of  banking.  Thus,  the 
proposal  also  revises  the  OCC's 
operating  subsidiary  regulation  (1 2  CFR 
5.34)  to  make  conforming  changes  and 
streamline  procediu^s  for  banks  that 
engage  in  activities  through  operating 
subsidiaries. 

Comments  Received 

The  OCC  received  30  comments  on 
the  proposal.  The  comments  included  8 
from  banks  and  bank  holding 
companies,  15  from  trade  associations,  5 
from  community  groups,  and  2  from  law 
firms.  Most  commenters  supported  the 
proposal.  These  commenters  generally 
commended  the  OCC  for  proposing 
regulatory  changes  that  enhance  the 
operational  flexibility  of  national  banks 
and  facilitate  the  ability  of  national 
banks  to  engage  in  activities  through 
operating  subsidiaries  and  financial 
subsidiaries. 

Several  commenters  recommended 
specific  changes  to  the  proposal.  We 
cai:pfully  considered  each  of  the 
comment  letters,  and  the  following 
discussion  identifies  and  discusses 
comments  received  and  changes  and 


additions  made  to  certain  sections  of  the 
proposal. 

Discussion 

Financial  Subsidiaries  (new  §  5.39) 

Definitions  {§  5.39(d)) 

The  proposal  defines  a  number  of  key 
terms  used  in  the  rule.  One  commenter 
recommended  that  the  OCC  define  the 
term  "debt"  for  purposes  of  the 
regulation's  long  term  debt  rating 
requirement.  We  believe,  however,  that 
in  cases  where  there  is  a  question  about 
whether  an  obligation  qualifies  as 
"debt,"  the  issue  is  better  addressed  on 
a  case-by-case  basis.  Thus,  the  final  rule 
adopts  the  definitions  contained  in  the 
proposal  without  change. 

Permissible  Activities  for  Financial 
Subsidiaries  (§  5.39(e)  and  (f)) 

The  proposal  describes  activities  that 
are  permissible  and  impermissible  for  a 
financial  subsidiary.  Under  proposed 
§  5.39(e),  a  financial  subsidiary  may 
engage  only  in  activities  that  are 
financial  in  nature  or  incidental  to  a 
financial  activity  that  are  not 
permissible  for  a  national  bank  to 
conduct  directly  (expanded  financial 
activities),  as  well  as  activities  that  may 
be  conducted  by  an  operating  subsidiary 
piu^uant  to  §  5.34  (activities  that  are 
part  of,  or  incidental  to,  the  business  of 
banking  that  are  permissible  for  national 
banks  to  conduct  directly). 

Proposed  §  5.39(e)  lists  the  activities 
that  are  defined  in  the  Act  as  "financial 
in  nature."  Among  other  things,  this  list 
includes  activities  that  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  has  determined  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (BHCA)  (12  U.S.C. 
1843(c)(8))  to  be  so  closely  related  to 
banking  or  controlling  or  managing 
banks  as  to  be  a  proper  incident  thereto, 
and  activities  that  the  Board  has  found 
under  section  4(c)(13)  of  the  BHCA  (12 
U.S.C.  1843(c)(13))  to  be  usual  in 
connection  with  the  transaction  of 
hanking  or  other  financial  operaticMis 
abroad. ' 


'  The  final  rule  also  recognizes  that  the  Secretary 
of  the  Treasury  (in  consultation  with  the  Board) 
may  detennine  that  additional  activities  are 
financial  in  nature  or  incidental  to  a  financial 
activity  and  therefore  are  permissible  for  a  financial 
subsidiary.  The  GLBA  provides  specific  procedures, 
not  covered  in  the  final  rule,  for  coordination 
between  the  Secretary  of  the  Treasury  and  the 

Continued 
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Proposed  §  5.39  f)  also  lists  activities 
that  the  GLB A  spe  cifically  describes  as 
impermissible  for  financial  subsidiaries. 
These  activities  in  elude  providing 
annuities  and  cert  ain  types  of  insurance 
as  principal,  real  (state  development  or 
real  estate  investn  lent  (unless  otherwise 
expressly  authorised  by  law),  and 
certain  activities  a  uthorized  for 
financial  holding  companies  by  new 
sections  4(k)(4)(H  and  (I)  of  the  BHCA, 
as  added  by  the  G  ^A.  At  the  end  of  the 
five-year  period  beginning  on  November 
12,  1999,  howeve^,  the  Board  and  the 
Secretary  of  the  Ti  easury  may  find  by 
regulation  that  the  activities  authorized 
under  section  4(kl[4)(H)  of  the  BHCA 
are  permissible  fo  •  financial 
subsidiaries. 

The  OCC  receivfed  no  comments  on 


f|authorized  and 
vities.  and  the  final 
rule  adopts  the  lai  iguage  in  the  proposal 
with  only  minor  ti  K:hnical  changes. 


the  description  of 
impermissible  act 


Qualifications  (§  E 


Proposed  §5.39|g) 
conditions  that  a 
satisfy  to  acquire 
interest  in.  a  finai^ial 
the  national  bank 
depository  institution 
"well  capitalized 
Proposed  §  5. 39(d 
consistent  with 
GLBA.  Second,  uider 
consolic  ated 


the 


la  ries 
les  ser 


$5) 


determii  led 


ligibl 


aggregate 
financial  subsid 
not  exceed  the 
the  consolidated 
parent  bank  or 
billion  limit  is  to 
to  an  indexing 
jointly  by  the 
and  the  Board 
that  is  one  of  the 
banks,  as 
consolidated  total 
the  calendar  year 
outstanding  "e 
in  one  of  the  thre« 
grade  rating 
recognized  statist 
(eligible  debt 
bank  is  one  of  the 
largest  insured 
permits  the  bank 
debt  requirement 
criteria  to  be  set 
regulation  by  the 
Treasury  and  the 
debt  requirement 
however,  if  a  baa  . 
control  of,  or  hole 
financial  subsid 


me  chanism 
Seci  etary 
Third 


in  activities  in  an 


Board  in  defining  ai 
incidental  activities 


.39(g)) 

contains  three 
I  lational  bank  must 
( lontrol  of,  or  hold  an 
subsidiary.  First, 
and  each  of  its 

affiliates  must  be 
and  "well  managed." 
defines  these  terms 
ir  definitions  in  the 
the  GLBA,  the 
total  assets  of  all 
of  the  bank  may 
of  45  percent  of 
tijtal  assets  of  the 
billion.  The  $50 
)e  adjusted  according 
established 
of  the  Treasury 
a  national  bank 
00  largest  insured 

by  the  bank's 
assets  at  the  end  of 
must  have 
e  debt"  that  is  rated 
highest  investment 
by  a  nationally 
cal  rating  organization 
t).  If  a  national 
second  50  of  the  100 

,  the  proposal 
o  satisfy  the  eligible 
if  it  meets  alternative 
intly  through 
secretary  of  the 
Joard.  The  eligible 
does  not  apply, 
intends  to  acquire 
an  interest  in,  a 

that  engages  solely 
agency  capacity. 


categ  )ries 


requ  arement 


ba[iks 


)(ii 


lary 


ddlional  financial  and 
uqder  this  provision. 


One  commenter  reconunended 
revising  the  eligible  debt  requirement  to 
account  for  banks  that  have  not  issued 
debt.  This  commenter  suggested 
permitting  a  bank  to  provide  a  statement 
from  a  nationally  recognized  statistical 
rating  organization  regarding  the 
appropriate  investment  grade  rating 
category  that  would  apply  if  the  bank 
were  to  issue  outstanding  debt.  The 
OCC  is  aware  of  these  concerns  but 
notes  that  the  GLBA  requires  a  bank  that 
is  one  of  the  50  largest  insured  banks  to 
have  appropriately  rated  outstanding 
debt  to  acquire  control  of,  or  an  interest 
in,  a  financial  subsidiary.  We  also  note, 
however,  that  the  Secretary  of  the 
Treasury  and  the  Board  are  authorized 
to  issue  regulations  for  the  second  50  of 
the  100  largest  insured  banks  that  are 
comparable  and  consistent  with  the 
eligible  debt  rating  requirement. 
Therefore,  the  final  rule  adopts  these 
provisions  as  proposed. 

Safeguards  (§  5.39(h)) 

Under  the  proposal,  a  national  bank 
that  controls  a  financial  subsidiary  must 
comply  with  several  conditions.  First,  a 
national  bank  must  deduct  the  aggregate 
amount  of  its  outstanding  equity 
investment,  including  retained  earnings, 
in  its  financial  subsidiaries  from  the 
assets  and  tangible  equity  of  the  bank. 
Further,  the  bank  may  not  consolidate 
the  assets  and  liabilities  of  its  financial 
subsidiaries  with  those  of  the  parent 
bank.  Both  of  these  conditions  are 
imposed  by  the  GLBA. 

The  final  rule  implements  the 
required  deduction  from  tangible  equity 
and  requires  the  bank  to  deduct  the 
investment  from  its  total  risk-based 
capital,  with  the  deduction  taken 
equally  from  Tier  1  and  Tier  2  capital. 
The  bank's  resulting  Tier  1  and  Tier  2 
capital  levels  will  then  be  used  to 
determine  the  bank's  capital  category  for 
purposes  of  12  CFR  part  6,  including 
whether  the  bank  qualifies  as  "well 
capitalized"  as  required  by  the  GLBA 
and  §  5.39(g)(1). 

Second,  any  published  financial 
statement  of  die  national  bank  must,  in 
addition  to  providing  information 
prepared  in  accordance  wfth  generally 
accepted  accounting  principles, 
separately  present  financial  information 
for  the  hank  in  a  manner  that  reflects 
these  capital  adjustments.  Under  the 
third  and  fourth  conditions,  the  bank 
must  establish  reasonable  policies  and 
procedures  to  preserve  the  separate 
corporate  identity  and  limited  liability 
of  the  bank  and  its  financial 
subsidiaries,  and  must  establish 
procedures  to  identify  and  manage 
financial  emd  operational  risks  within 
the  bank  and  the  financial  subsidiary 


that  adequately  protect  the  bank  from 
these  risks. 

The  fifth  condition  provides  that  a 
financial  subsidiary  is  deemed  a 
subsidiary  of  a  bank  holding  company 
and  not  a  subsidiary  of  the  bank  for 
purposes  of  the  anti-tying  prohibitions 
in  12  U.S.C.  1971  et  seq. 

Finally,  the  proposal  provides  that  for 
purposes  of  sections  23A  and  23B  of  the 
Federal  Reserve  Act  (FRA)  (12  U.S.C. 
371c  and  371c-l)  a  financial  subsidiary 
shall  be  treated  as  an  affiliate  of  the 
bank.  Sections  23A  and  23B  therefore 
apply  to  certain  transactions  between  a 
bank  and  its  financial  subsidiary,  except 
that  the  proposal  exempts  from  the  10 
percent  quantitative  limit  of  FRA 
section  23A(a)(l)(A)  (12  U.S.C. 
371c(a)(l)(A))  covered  transactions 
between  a  bank  and  any  individual 
financial  subsidiary  of  the  bank.  Thus, 
covered  transactions  between  a  bank 
and  any  one  financial  subsidiary  may 
exceed  10  percent  of  the  bank's  capital 
and  surplus,  but  are  subject  to  the  20 
percent  aggregate  limit  on  transactions 
with  all  affiliates  and  financial 
subsidiaries  found  in  FRA  section 
23A(a)(l)(B)  (12  U.S.C.  371c(A)(l)(B)). 
The  proposal  also  provides  that,  for 
purposes  of  FRA  sections  23A  and  23B. 
the  bank's  investment  in  a  financial 
subsidiary  does  not  include  retained 
earnings  of  the  financial  subsidiary. 
Hovever,  the  investment  in  the 
securities  of  a  financial  subsidiary  of  a 
bank  by  an  affiliate  of  the  bank  is 
considered  to  be  an  investment  in  those 
securities  by  the  bank.  In  addition,  the 
Board  may  determine  that  any  extension 
of  credit  by  an  affiliate  of  a  bank  to  a 
financial  subsidiary  of  that  bank  is  an 
extension  of  credit  by  the  bank  to  the 
financial  subsidiary.  The  Board  can  only 
require  this  treatment  if  it  determines  it 
is  necessary  or  appropriate  to  prevent 
evasions  of  the  FRA  or  the  GLBA. 

The  final  rule  adopts  the  language  in 
the  proposal  relating  to  the  safeguards 
as  proposed,  with  additional  language 
clarifying  the  implementation  of  the 
capital  deduction  requirement. 

Procedures  (§5.39(i)) 

The  GLBA  specifically  states  that  OCC 
approval  for  a  national  bank  to  engage 
in  activities  through  a  financial 
subsidiary  shall  be  based  solely  upon 
specific  statutory  factors.  Thus,  the 
proposal  establishes  alternative 
streamlined  procedures  for  national 
banks  seeking  OCC  approval  to  acquire 
control  of,  or  hold  an  interest  in,  a 
financial  subsidiary,  or  to  commence  an 
expanded  financial  activity  in  an 
existing  financial  subsidiary. 

Under  the  first  alternative,  a  national 
bank  may  file  a  "Financial  Subsidiary 
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Certification"  with  the  OCC  Usting  the 
bank's  depository  institution  affiUates 
and  certifying  that  the  bank  and  each  of 
those  affihates  is  well  capitalized  and 
well  managed.  Thereafter,  at  such  time 
as  the  bank  seeks  OCC  approval  to 
acquire  control  of,  or  hold  an  interest  in, 
a  new  financial  subsidiary,  or 
commence  an  additional  expanded 
financial  activity  in  an  existing  financial 
subsidiary,  the  bank  must  file  a  written 
notice  with  the  appropriate  district 
office.  The  written  notice  must  be 
labeled  "Financial  Subsidiary  Notice," 
must  state  that  the  bank's  certification 
remains  valid,  and  describe  the  activity 
or  activities  to  be  performed  in  the 
financial  subsidiary  as  well  as  cite  to  the 
specific  authority  permitting  the 
expanded  financial  activity  to  be 
conducted  by  a  financial  subsidiary. 
(Where  the  authority  relied  on  is  an 
agency  order  or  interpretation  under 
section  4(c)(8)  or  4(c)(13),  respectively, 
of  the  BHCA,  a  copy  of  the  order  or 
interpretation  should  be  attached.)  The 
written  notice  also  must  state  that  the 
aggregate  consolidated  total  assets  of  all 
financial  subsidiaries  of  the  national 
bank  do  not  exceed  the  lesser  of  45 
percent  of  the  bank's  consolidated  total 
assets  or  $50  billion  (or  the  increased 
level  set  by  the  indexing  process),  that 
the  bank  will  remain  well  capitalized 
after  making  the  necessary  capital 
adjustments,  and,  if  applicable,  that  the 
bank  meets  the  eUgible  debt 
requirement. 

Alternatively,  a  bank  may  choose  to 
seek  approval  by  filing  a  combined 
certification  and  notification  with  the 
appropriate  OCC  district  office  at  least 
five  business  days  prior  to  acquiring 
control  of,  or  an  interest  in,  a  financial 
subsidiary,  or  commencing  a  new 
expanded  financial  activity  in  an 
existing  financial  subsidiary.  This  type 
of  notice  would  combine  the 
information  from  the  certification  and 
notice  described  above,  and  should  be 
labeled  "Financial  Subsidiary 
Certification  and  Notice." 

The  OCC  received  1 1  comments  on 
the  proposed  procedures.  The 
commenters  generally  supported  the 
availability  of  alternative  procedures 
citing  the  flexibility  they  will  afford 
national  banks  that  wish  to  conduct 
expanded  financial  activities  through 
financial  subsidiaries.  Some 
commenters,  however,  suggested  that 
the  OCC  revise  the  proposed  procedures 
to  require  a  national  bank  to  provide 
notice  to  the  OCC  at  least  15  business 
days  prior  to  acquiring  control  of,  or  an 
interest  in,  a  financial  subsidiary  to 
provide  time  for  public  input.  Other 
commenters  commended  the  use  of  an 
after-the-fact  notice  procedure  to 


expedite  approvals  and  to  harmonize 
the  OCC's  procedures  with  those 
recently  adopted  by  the  Board  in  its 
interim  rules  implementing  Title  1  of 
GLBA  (65  FR  3785,  Jan.  25,  2000). 

The  OCC  believes  that  the  factors 
upon  which  OCC  approval  is  based 
support  the  use  of  expedited  time 
frames,  and  the  final  rule  adopts  the 
language  in  the  proposal  with  minor 
changes. 

One  of  the  changes  to  the  procedures 
relates  to  section  307(c)  of  GLBA  (15 
U.iS.C.  6716),  which  requires  OCC 
consultation  with  the  appropriate  state 
insurance  regulator  in  connection  with 
initial  and  continuing  affiliations 
between  a  depository  institution  and  a 
company  engaged  in  insurance 
activities.  The  OCC  and  the  National 
Association  of  Insurance  Commissioners 
have  discussed  this  section  and 
procedures  for  sharing  appropriate 
information.2  Thus,  the  final  rules  for 
both  operating  subsidiaries  and 
financial  subsidiaiies  require  that 
operating  subsidiary  and  financial 
subsidiary  filings  pertaining  to  a 
company  engaged  in  insurance  activities 
contain  in  the  notice  or  application  a 
description  of  the  type  of  insurance 
activity  that  such  company  is  engaged 
in  emd  has  present  plans  to  conduct. 
The  bank  must  also  list  for  each  state 
the  lines  of  business  for  which  the 
company  holds,  or  will  hold,  an 
insurance  license,  indicating  the  state 
where  the  company  holds  a  resident 
license  or  charter,  as  applicable. ^ 

Consistent  with  the  GLBA,  the 
proposal  also  provides  that  the  OCC 
prohibits  a  national  bank  from  applying 
to  commence  any  additional  expanded 
financial  activity,  or  to  directly  or 
indirectly  acquire  control  of  a  company 
engaged  in  any  such  activity,  if  the  bank 
or  any  of  its  insured  depository 
institution  affiliates  received  a 
Community  Reinvestment  Act  (CRA) 
rating  of  less  than  "satisfactory  record  of 
meeting  community  credit  needs"  on  its 
most  recent  CRA  examination  prior  to 
when  the  bank  files  a  notice  under 
§5.39. 

Several  commenters  urged  the  OCC  to 
allow  public  comment  where  the  bank 
or  its  insured  depository  institution 
affiliates  have  "low  satisfactory"  ratings 
in  an  assessment  area  or  in  a  lending 
test  in  an  assessment  area.  These 
commenters  also  requested  a  regulatory 


2  It  should  be  noted  that  under  section  5136A  of 
the  Revised  Statutes  the  discretion  of  the  OCC  to 
deny  approval  of  a  proposed  affiliation  is  limited 
to  the  statutory  factors  in  that  section.  . 

3  The  final  rule  also  makes  conforming  changes  to 
revised  §  5.35,  "Bank  service  companies,"  and 
revised  §5.36,  "Other  equity  investments." 


revision  that  would  permit  the  OCC  to 
condition  approvals  in  these  situations. 

The  OCC  recognizes  the  concerns 
raised  by  these  commenters  but  notes 
that  the  GLBA  imports  the  bank's  CRA 
rating  as  a  factor  to  determine  whether 
that  rating  prohibits  the  bank  from 
commencing  any  expanded  financial 
activity,  or  directly  or  indirectly 
acquiring  control  of  a  company  engaged 
in  any  expanded  financial  activity. 
Moreover,  section  5136A  of  the  Revised 
Statutes  directs  the  OCC  to  approve  a 
national  bank's  acqui;-ing  control  of,  or 
an  interest  in,  a  financial  subsidiary 
solely  upon  the  factors  set  forth  in 
section  5136A;  the  statute  does  not 
provide  a  basis  to  deny  an  application 
or  notice  or  to  condition  approvals 
based  on  public  comment. 

Some  commenters  also  asked  the  OCC 
to  clarify  the  treatment  of  insured 
depository  institution  affiliates  that  do 
not  have  a  CRA  rating.  For  example, 
certain  types  of  special  purpose  banks 
are  not  subject  to  CRA  examination.  The 
OCC  believes  that  the  provision  in  the 
proposal,  which  is  derived  directly  from 
the  GLBA  provision,  is  sufficiently  clear 
to  conclude  that  the  CRA  rating 
requirement  does  not  apply  to  de  novo 
banks  that  have  not  yet  received  (or  are 
not  the  successors  of  banks  that  have 
received)  CRA  ratings  and  to  limited 
purpose  banks  that  do  not  receive  CRA 
ratings.  Thus,  the  final  rule  adopts  these 
provisions  as  proposed. 

The  OCC  also  notes  that  the 
prohibition  on  conunencing  any  new 
activitv  authorized  luider  section 
5136A'(a)(2)(A)(i)  of  the  Revised  Statutes 
if  the  bank  or  any  of  its  insiu^d 
depository  institution  affiliates  received 
a  CRA  rating  of  less  than  "satisfactory 
record  of  meeting  community  credit 
needs"  incorporates  the  term  "new 
activity"  that  is  used  in  the  GLBA  to 
refer  to  the  expanded  financial  activities 
newly  authorized  by  section 
5136A(a)(2)(A)(i)  of  the  Revised 
Statutes.  Thus,  when  a  bank  operates 
through  a  financial  subsidiary,  and  the 
bank  or  one  of  its  insured  depository 
institution  affiliates  subsequently 
receives  a  CRA  rating  of  less  than 
"satisfactory  record  of  meeting 
community  credit  needs,"  the  bank  may 
not  start  up  an  additional  financial 
activity  that  may  only  be  conducted  by 
a  national  bank  through  a  financial 
subsidiary,  nor  may  it  acquire  control  of 
or  establish  an  additional  financial 
subsidiary  or  acquire  all  or  substantially 
all  of  the  assets  of  an  additional 
company  that  is  or  would  be  a  financial 
subsidiary,  even  if  the  financial 
subsidiary  to  be  established  or  acquired 
is  engaged  in  the  same  activities  as  the 
existing  financial  subsidiary. 
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Failure  To  Contii  ue  To  Meet  Certain 
Requirements  (§  J  .39(j) 

The  proposal  si  ates  that  a  national 
bank  imd  its  affili  ated  depository 
institutions  must  continue  to  satisfy  the 
well  luanaged,  w(  11  capitalized,  and 
asset  size  requirements  applicable  to  its 
financial  subsidis  ries  and  the 
conditions  in  pro  josed  §  5.39(h)(1),  (2), 
(3),  and  (4)  after  t  le  bank  acquires 
control  of,  or  an  i  iterest  in,  a  financial 
subsidiary.  A  nati  onal  bank  that  fails  to 
continue  to  satisf  r  these  requirements  is 
subject  to  several  procedural 
requirements  and  OCC  remedies.  For 
example,  the  OCC  must  give  notice  to 
the  bank  and,  in  t  le  case  of  an  affiliated 
depository  institu  tion  to  that  depository 
institution's  appDpriate  Federal 
banking  agency,  {  romptly  upon 
determining  that  he  bank,  or,  as 
applicable,  Us  aff  Hated  depository 
institution,  does  not  continue  to  meet 
these  requiremen  s.  Under  the  proposal, 
the  bank  is  deemt  d  to  have  received  this 
notice  three  days  after  mailing  of  the 
letter  by  the  OCC  Not  later  than  45  days 
after  receipt  of  th:  s  notice,  or  any 
additional  time  a!  the  OCC  may  permit, 
the  bank  must  ex(  icute  an  agreement 
with  the  OCC  to  c  omply  with  these 
requirements. 

At  any  time  un  il  the  conditions 
described  in  the  i  otice  are  corrected, 
the  OCC  may  imj  ose  limitations  on  the 
conduct  or  activil  ies  of  the  national 
bank  or  any  subsi  diary  of  the  national 
bank  that  the  OC( )  determines 
appropriate  unde  ■  the  circumstances 
and  consistent  wi  th  the  purposes  of 
section  5136A  of  iie  Revised  Statutes. 
The  OCC  also  ma  f  require  the  bank  to 
divest  control  of  <  financial  subsidiary 
if  the  bank  does  i\  ot  correct  the 
conditions  giving  rise  to  the  notice 
within  180  days  s  fter  its  receipt  of  the 
notice. 

The  GLBA  pro;  ides  that  a  national 
bank  that  does  nc  t  continue  to  meet  any 
applicable  eligibl  3  debt  requirement 
may  not  purchase ,  directly  or  through  a 
subsidiary,  any  ailditional  equity  capital 
of  a  financial  sub  lidiary.  The  term 
"equity  capital"  is  defined  in 
§  5.39(j)(2).  consistent  with  the  GLBA,  to 
include,  in  additi  an  to  any  equity 
investment,  any  (  ebt  instrument  issued 
by  a  financial  sut  sidiary  if  the 
instrument  qualil  ies  as  capital  of  the 
subsidiary  under  applicable  Federal  or 
State  law,  regulat  ion,  or  interpretation. 
In  response  to  a  c  uestion  posed  by  a 
commenter,  the  f  nal  rule  clarifies  that 
this  limitation  ap  }lies  when  the  bank 
has  a  financial  su  Dsidiary  where  the 
eligible  debt  requirement  is  applicable, 
i.e.  where  the  fin  incial  subsidiary  is 
engaged  in  activi  ies  other  than  solely  in 


an  agency  capacity,  and  with  respect  to 
additional  equity  capital  of  such  a 
subsidiary. 

Finally,  one  conamenter 
recommended  adding  clarifying 
language  to  §  5.39  similar  to  the 
provision  in  §  5.34  that  recognizes  the 
GLBA  provisions  relating  to  the 
functional  regulation  of  certain  types  of 
bank  subsidiaries  and  affiliates.  The 
OCC  agrees  with  this  suggestion  and  the 
final  rule  adds  a  new  §  5.39(k).  which 
provides  that  a  financial  subsidiary  is 
subject  to  examination  and  supervision 
by  the  OCC,  subject  to  the  limitations 
and  requirements  of  section  45  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831v)  and  section  115  of  the 
GLBA  (12  U.S.C.  1820a). 

Operating  Subsidiaries  (revised  §  5.34) 

Proposed  §  5.34  authorizes  national 
banks  to  engage  through  operating 
subsidiaries  in  activities  that  are  part  of, 
or  incidental  to,  the  business  of  banking. 
The  proposal  makes  several  changes  to 
§  5.34  to  be  more  consistent  with  the 
procedural  requirements  of  proposed 
§  5.39,  to  remove  unnecessary  regulatory 
burden,  and  to  make  other  adjustments 
that  are  necessary  in  light  of  the  GLBA. 

First,  the  proposal  consolidates  and 
moves  activities  formerly  subject  to  an 
expedited  application  review  into  the 
more  streamlined  category  which 
requires  banks  simply  to  file  a  notice 
with  the  appropriate  OCC  district  office 
no  later  than  10  days  after  establishing 
or  acquiring  an  operating  subsidiary,  or 
commencing  a  new  activity  in  an 
existing  operating  subsidiary.  Second, 
the  proposal  expands  the  list  of  notice 
activities  to  include  other  activities  that 
the  OCC  has  found  to  be  part  of,  or 
incidental  to,  the  business  of  banking'' 
and  has  approved  on  a  regular  basis  for 
national  bank  operating  subsidiaries. 
Finally,  given  the  expansion  of  the 
notice  category,  a  national  bank  using 
the  notice  procedure  must  be  well 
capitalized  and  well  managed  as 
defined  in  §  5. 34(d).5 

The  final  rule  makes  several  changes 
to  the  list  of  activities  eligible  for  a 
notice  filing,  and  the  OCC  will 
periodically  review  and  update  this  list 
as  necessary.  First,  the  OCC  has  added 
two  new  activities  to  the  list  of  activities 
eligible  for  notice  processing:  (1)  "acting 
as  a  digital  certification  authority"  to 


*This  is  not  a  complete  list  of  activities  that  are 
part  of.  or  incidental  to,  the  business  of  banking. 
The  OCC  will  review  new  proposals  for  activities 
that  may  be  permissible  under  this  section  pursuant 
to  the  application  procedures  contained  in  §5.34 
and  in  response  to  requests  for  legal  opinions. 

*  A  corresponding  change  is  made  with  respect  to 
the  expanded  notice  process  available  for  bank 
service  companies  in  §5.35(0(2). 


the  extent  that  activity  is  permitted  by 
published  OCC  precedent  and  is 
conducted  in  accordance  with  the  terms 
and  conditions  set  forth  in  that 
precedent;  and  (2)  "providing  or  selling 
public  transportation  tickets,  event  and 
attraction  tickets,  gift  certificates, 
prepaid  phone  cards,  promotional  and 
advertising  material,  postage  stamps, 
and  Electronic  Benefits  Transfer  (EBT) 
script,  and  similar  media,"  to  the  extent 
permitted  by  published  OCC  precedent, 
subject  to  the  terms  and  conditions 
contained  in  that  precedent.  The  OCC 
also  has  revised  the  notice  provision 
relating  to  underwriting  credit  life 
insurance  to  include  other  types  of 
credit  related  insurance  the  OCC  has 
approved.  Thus,  the  final  rule  refers  to 
underwriting  credit  related  insinance  to 
the  extent  consistent  with  section  302  of 
GLBA.  The  final  rule  also  clarifies  that 
the  notice  provision  relating  to  acting  as 
an  investment  adviser  (§  5.34(e)(5)(v)(I)) 
includes  acting  as  an  investment  adviser 
with  discretion  and  revises  the 
provision  on  providing  check  guaranty 
and  verification  services  to  clarify  that 
it  includes  payment  services.  Finally, 
the  final  rule  clarifies  that  real  estate 
appraisal  services  for  the  subsidiary, 
parent  bank,  or  other  financial 
institutions  are  moved  from  the  former 
list  of  activities  eligible  for  expedited 
review  to  the  notice  list. 

One  commenter  requested  that  the 
OCC  expand  the  language  in 
§  5.34(e)(5){v)  regarding  finder  activities 
because  of  the  various  opportimities 
created  by  the  proliferation  of  electronic 
conunerce.  The  OCC  notes  that  it 
currently  is  soliciting  comment  on  a 
broad  range  of  issues  through  an 
advance  notice  of  proposed  rulemaking 
intended  to  identify  changes  to  existing 
rules  that  would  facilitate  bank  use  of 
new  technologies.^  The  OCC  will  review 
this  request  in  that  context. 

One  commenter  also  urged  the  OCC  to 
amend  §  5.34(e)(5)(v)(P),  which  is  the 
notice  activity  for  acting  as  an  insm-ance 
agent  or  broker,  to  expressly  limit  that 
activity  in  any  manner  required  by  12 
U.S.C.  92  or  12  U.S.C.  24  (Seventh). 
However,  the  OCC  believes  that 
additional  language  is  unnecessary 
because  the  rule  clearly  states  that 
operating  subsidiaries  may  only  engage 
in  activities  permissible  for  the  parent 
bank  to  engage  in  directly,  either  as  part 
of,  or  incidental  to,  the  business  of 
banking  or  otherwise  under  other 
statutory  authority.  This  language 
would  address  any  requirements  in  12 
U.S.C.  92  or  12  U.S.C.  24  (Seventh)  that 
are  applicable. 


»65FR4895(Feb.  2,  2000). 
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The  proposal  also  clarifies  that 
"authorized  products"  referenced  in  the 
GLBA  are  activities  permissible  for 
operating  subsidiaries  under  §  5.34.  The 
final  rule  adopts  the  language  in  the 
proposal  without  changes. 

"rtie  proposal  also  revises  §  5.34  to 
conform  to  other  changes  made  by  the 
GLBA.  First,  the  OCC  proposed  to 
remove  former  §  5.34(f)  because  the 
GLBA  makes  clear  that  an  operating 
subsidiary  may  engage  only  in  activities 
that  are  permissible  for  the  parent  bank 
to  engage  in  directly.  The  final  rule 
makes  clear  that  an  operating  subsidiary 
conducts  its  activities  subject  to  the 
same  authorization,  terms,  and 
conditions  that  apply  to  the  conduct  of 
those  activities  by  its  parent  bank. 
Second,  the  proposal  removes  the 
former  statement  that  "each  operating 
subsidiary  is  subject  to  examination  and 
supervision  by  the  OCC"  and  clarifies 
that  the  OCC's  authority  to  examine  and 
take  action  against  certain  subsidiaries 
is  subject  to  the  limitations  and 
requirements  of  new  section  45  of  the 
Federal  Deposit  Insiuance  Act  (12 
U.S.C.  1831v)  and  section  115  of  the 
GLBA  (12  U.S.C.  1820a).  The  OCC  did 
not  receive  any  comments  on  these 
provisions,  and  the  final  rule  adopts  the 
langi'age  as  proposed. 

Non-Controlling  Investments  (revised 
§5.36) 

Several  commenters  suggested 
including  non-controlling  (or  minority) 
investments  on  the  list  in  §  5.34(e)(5)(v), 
or  otherwise  providing  an  expedited 
notice  process  for  non-controlling 
investments  proposed  to  be  made  in  the 
same  types  of  companies  eligible  for  an 
expedited  operating  subsidiary  notice. 
Commenters  recommended  that  the 
OCC  establish  expedited  procedures  to 
approve  non-controlling  investments 
made  either  by  national  banks  directly 
or  by  their  operating  subsidiaries. 
Among  other  things,  the  commenters 
suggested  that  the  availability  of  definite 
time  frames  would  promote  the  rapid 
consiunmation  of  transactions  and 
enhance  the  ability  of  national  banks  to 
compete  effectively  in  areas  such  as 
electronic  banking.^ 

The  OCC  previously  has  authorized 
national  banks  to  own,  either  directly  or 
indirectly  through  an  operating 
subsidiary,  a  non-controlling  interest  in 
an  enterprise.^  This  authorization, 


however,  is  subject  to  certain  conditions 
that  apply  in  the  case  of  minority 
investments  but  do  not  apply  to  the 
other  activities  on  the  list  in 
§  5.34(e)(5)(v),  and  thus  the 
§  5.34(e)(5)(v)  list  format  does  not  lend 
itself  to  a  clear  description  of  these 
conditions.  Nevertheless,  the  OCC 
believes  that  prescribing  streamhned 
procedures  for  national  banks  seeking  to 
make  certain  types  of  minority 
investments,  directly  and  by  operating 
subsidiaries,  is  consistent  with  the  new 
structiual  flexibility  that  the  GLBA 
affords  to  national  banks.  For  these 
reasons,  we  have  concluded  that  it  is 
preferable  to  revise  §  5.36,  which 
governs  non-controlling  investments, 
rather  than  to  include  minority 
investments  on  the  list  of  operating 
subsidiary  activities  eligible  for  notice. 

Accordingly,  the  final  rule  amends 
current  §  5.36  to  provide  that  a 
qualifying  national  bank  may  make 
certain  non-controlling  investments, 
directly  or  through  its  operating 
subsidiary,  in  an  enterprise  by  filing  a 
written  notice  with  the  appropriate  OCC 
district  office  no  later  than  10  days  after 
making  the  investment  The  term 
"enterprise"  includes  any  corporation, 
limited  liability  company,  partnership, 
trust,  or  similar  business  entity.  The 
notice  procedure  applies  if  the  activity 
conducted  by  the  enterprise  is  on  the 
list  in  §  5.34{e)(5)(v),  or  if  it  is 
substantively  the  same  as  an  activity 
that  has  been  previously  approved  for  a 
national  bank  (or  its  operating 
subsidiary)  in  published  OCC 
precedent,  and  is  conducted  on  the 
same  terms  and  conditions  that  apply  to 
the  activity  approved  in  that  precedent. 

This  procedure  is  available  for 
national  banks  that  are  well  capitalized 
and  well  managed  (as  those  terms  are 
defined  in  §  5.34),  that  engage  in  the 
activities  just  described,  and  that  submit 
a  notice  that  contains  the  following 
information. 

First,  the  bank  must  provide  a  clear 
description  of  the  activities  conducted 
by  the  enterprise  in  which  the  bank 
invests.  To  the  extent  the  notice  relates 
to  the  affiliation  of  the  bank  with  a 
company  engaged  in  insurance 
activities,  the  bank  should  describe  the 
type  of  insurance  activity  that  the 
company  is  engaged  in  and  has  present 
plans  to  conduct.  The  bank  must  also 
Ust  for  each  state  the  lines  of  business 


'  Currently,  national  banks  making  non- 
controlling  investments  directly  submit  requests  for 
an  OCC  opinion  regarding  the  permissibility  of  the 
investment. 

8  See,  e.g..  OCC  Corporate  Decision  No.  97-54 
(June  26,  1997);  OCC  Interpretive  Letter  No.  692, 
reprinted  in  |1995-1996  Transfer  Binder)  Fed. 
Banking  L.  Rep.  (CCH)  1 81,007  (Nov.  1, 1995);  OCC 


Interpretive  Letter  No.  694,  reprinted  in  |1995-1996 
Transfer  Binder]  Fed.  Banking  L.  Rep.  (CCH) 
1 81,009  (Dec.  13, 1995):  OCC  Interpretive  Letter 
No.  705.  reprinted  in  (1995-1996  Transfer  Binder) 
Fed.  Banking  L.  Rep.  (CCH)  181.020  (Oct.  25,  1995); 
OCC  Interpretive  Lettf..  No.  711,  reprinted  in  (1995- 
1996  Transfer  Binder)  Fed.  Banking  L.  Rep.  (CCH) 
181-026  (Feb.  23,  1996). 


for  which  the  company  holds,  or  will 
hold,  an  insurance  license,  indicating 
the  state  where  the  company  holds  a 
resident  license  or  charter,  as 
applicable.  Second,  the  bank  must  state 
that  the  enterprise  engages  in  activities 
described  in  §  5.34(e)(5)(v)  or  state,  and 
describe  how,  the  activities  are 
substantively  the  same  as  those 
contained  in  published  OCC  precedent 
approving  a  non-controlling  investment 
by  a  national  bank  or  its  operating 
subsidiary,  and  that  those  activities  will 
be  conducted  in  accordance  with  the 
same  terms  and  conditions  applicable  to 
the  activity  covered  by  the  precedent. 
The  bank  also  must  provide  a  citation  to 
the  applicable  precedent.  Third,  the 
bank  must  certify  that  it  is  well 
capitalized  and  well  managed. 

Finally,  the  bank's  notice  must 
demonstrate  that  it  satisfies  the 
requirements  appUcable  to  non- 
controlling  investments,  as  described  in 
the  OCC's  published  decisions.  These 
include:  (1)  describing  how  the  bank  has 
the  ability  to  prevent  the  enterprise  from 
engaging  in  activities  that  are  not  set 
forth  in  §  5.34(e)(5)(v)  or  not  contained 
in  published  OCC  precedent  approving 
a  non-controlling  investment  by  a 
national  bank  or  its  operating 
subsidiary,  or  how  the  bank  otherwise 
has  the  ability  to  withdraw  its 
investment;  (2)  certifying  that  the  bank 
will  account  for  its  investment  under 
the  equity  or  cost  method  of  accoimting; 
(3)  describing  how  the  investment  is 
convenient  and  useful  to  the  bank  in 
carrying  out  its  business  and  not  a  mere 
passive  investment  unrelated  to  the 
bank's  banking  business;  and  (4) 
certifying  that  the  enterprise  in  which 
the  bank  is  investing  agrees  to  be  subject 
to  OCC  supervision  and  examination, 
subject  to  the  limitations  and 
requirements  of  section  45  of  the 
Federal  Deposit  Insurance  Act  and 
section  1 1 5  of  GLBA. 

The  OCC  will  continue  to  address  on 
a  case-by-case  basis  situations  where  a 
national  bank  is  not  well  managed  or 
well  capitalized  but  seeks  to  make  a 
non-controlling  investment  directly  or 
where  a  national  bank  wishes  to  invest 
in  a  company  that  engages  in  activities 
that  are  not  ehgible  for  the  notice 
procedure. 

Other  Matters 

Financial  Subsidiaries  and  Operating 
Subsidiaries  of  Federal  Branches  and 
Agencies 

The  proposal  also  invited  comment 
on  whether  national  treatment 
principles  would  be  furthered  if  Federal 
branches  and  agencies  of  foreign  banks 
are  authorized  to  invest  in  financial  and 
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operating  subsidii  iries,  and,  if  so,  how 
the  OCC  would  a|  iply  the  applicable 
qualification  stan  lards.  The  OCC 
received  six  comments  on  this  issue. 
The  commenters  itrongly  supported 
permitting  FederdI  branches  and 


agencies  to  invest 


financial  subsidia  ries  and  operating 


subsidiaries.  The 
Federal  branches 


in  and  control 


DCC  agrees  that 
and  agencies  should 
be  authorized  to  1  old  these  subsidiaries 
and  expects  to  iss  ue  a  separate  proposal 
to  address  the  det  lils  of  how  that 
authority  may  be  mplemented  in  the 
near  future. 

Conforming  Tech  ileal  Changes 

Finally,  the  final  rule  makes 
conforming  techr  ical  changes  to  §§5.24 
and  5.33.  These  c  langes  clarify  that 
separate  njtices  i nder  §  5.39  tn  acquire 
control  of,  or  an  i  iterest  in,  a  financial 
subsidiary  are  no  required  where  that 
information  is  su  >plied  in  connection 
with  the  conversi  in  or  merger 
application.  In  addition,  the  final  rule 
revises  §  5.35,  thdOCC  rule  relating  to 
bank  service  companies,  to  remove  the 
provisions  in  thaJ  section  relating  to 
expedited  applies  tion  filings.  This 
change  was  made  to  conform  to  similar 
changes  made  to  i  5.34.  Section  5.35 


refers  to  §5.34  to 


determine  which 


activities  are  eligi  3le  for  notice  filing. 


Thus,  the  change! 
consolidated  and 
formerly  listed  in 


to  §5.34  that 
moved  the  activities 
the  expedited 

processing  list  ini  o  the  notice  category 

will  similarly  afft  ct  §  5.35. 

EfFective  Date 


The  Administrftive 
provides  that,  s 
exceptions,  a  fina 
effective  until  30 
in  the  Federal 
However,  an 
rule  immediately 
publication  if 
cause  for  doing 
findings  with  the 
302  of  the  Riegle 
Development  anc 
Improvement  Ad 
Law  103-325, au 


ul ject ' 


Re  ;iste 


S(l 


dcy 


r  s 


regi  il 
the 
i  ?r  ( 


agency  to  issue  a 
before  the  first 
quarter  that  begi 
on  which  the 
in  final  form  if 
cause  for  an  earli 
U.S.C.  4802(b)(i: 
This  final  rule 
11,  2000.  The 
dispense  with  th 
effective  date 
553(d)(3).  The 
that  good  cause 
effective  date  tha ; 


OCC 


OCC 


Procedure  Act 
to  several 
rule  may  not  be  made 
davs  after  publication 
:er.  5  U.S.C.  553(d). 
agei^cy  may  make  a  final 

effective  upon 
the  agency  finds  good 
and  publishes  its 
rule.  Likewise,  section 
Community 
Regulatory 

of  1994  (CDRI),  Public 
horizes  a  banking 
rule  to  be  effective 
of  the  calendar 
on  or  after  the  date 
ations  are  published 
agency  finds  good 
effective  date.  1 2 


akes  effect  on  March 
finds  good  cause  to 
30-day  delayed 
pursuant  to  5  U.S.C. 

also  has  determined 
to  adopt  an 
is  before  the  first  day 


e  Kists 


of  the  calendar  quarter  that  begins  on  or 
after  the  date  on  which  the  regulation  is 
published,  as  would  otherwise  be 
required  by  section  102  of  the  CDRI  (12 
U.S.C.  4802(b)(1)).  Unless  the  OCC  has 
a  final  rule  in  place  by  March  11,  2000, 
national  banks  will  be  unable  to 
exercise  the  GLBA  financial  subsidiary 
authority  when  it  becomes  available  to 
them  under  the  law.  Moreover,  as  of 
March  11,  2000,  certain  portions  of  the 
OCC's  current  operating  subsidiary  rule 
will  be  superseded  by  the  new  law. 
Therefore,  the  final  rule  takes  effect  on 
March  11,  2000,  in  order  to  eliminate 
potential  confusion  or  disruption  for 
banks  seeking  to  restructure  their 
operations  in  accordance  with  the 
GLBA. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Comptroller  of  the  Currency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  principal  effect  of  this  final  rule  is 
to  provide  procedures  for  implementing 
section  121  of  the  GLBA  for  national 
banks  that  wish  to  engage  in  activities 
through  financial  subsidiaries.  The  final 
rule  also  would  require  national  banks 
making  non-controlling  investments  in 
certain  entities  to  file  a  notice  with  the 
OCC.  The  final  rule  also  would  reduce 
regulatory  burden  by  increasing  the 
number  of  activities  that  are  subject  to 
notice  requirements  rather  than 
application  requirements  where  a 
national  bank  intends  to  engage  in 
activities  through  an  operating 
subsidiary  or  to  make  a  non-controlling 
investment  in  em  enterprise  through  an 
operating  subsidiary. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determined  that  this  final 
rule  will  not  result  in  expenditures  by 
State,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  the  OCC  has  not 


prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

Executive  Order  12866  Determination 

The  Comptroller  of  the  Currency  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  final  rule  are  found 
in  §§5.24(d)(2)(ii)(G),  5.33(e)(3)(i)  and 
(ii),  5.34(b)  and  (e),  5.35(f),  5.36(e),  and 
5.39(b)  and  (i).  These  collection  of 
information  requirements  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  emergency  review  procedures 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(j))  under  OMB  Control 
Number  1557-0215. 

List  of  Subiects  in  12  CFR  Part  5 

Administrative  practice  and 
procedure,  Nationd  banks,  Reporting 
and  recordkeeping  requirements, 
Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  chapter  I  of 
tids  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  5— RULES,  POLICIES,  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

1 .  The  authority  citation  for  part  5  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  93a;  and 
section  5136A  of  the  Revised  Statutes  (12 
U.S.C.  24a). 

2.  In  §5.24,  paragraph  (d)(2)(ii)(G)  is 
revised  to  read  as  follows: 

§  5.24    Conversion. 

***** 

(d)  *  *  * 

(2)  *  *   * 

(ii)  *   *   * 

(G)  Identify  all  subsidiaries  that  will 
be  retained  following  the  conversion, 
and  provide  the  information  and 
analysis  of  the  subsidiaries'  activities 
that  would  be  required  if  the  converting 
bank  or  savings  association  were  a 
national  bank  establishing  each 
subsidiary  pursuant  to  §§  5.34  or  5.39; 
and 
***** 

3.  In  §  5.33,  paragraphs  (e)(3)(i)  and 
(e)(3)(ii)  are  revised  to  read  as  follows: 

§5.33    Business  combinations. 
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(e)  *  *  * 

(3)  *   *   * 

(i)  An  applicant  must  identify  any 
subsidiary  to  be  acquired  in  a  business 
combination  and  state  the  activities  of 
each  subsidiary.  The  OCC  does  not 
require  a  separate  application  under 
§  5.34  or  a  separate  notice  under  §  5.39. 

(ii)  An  applicant  proposing  to  acquire, 
through  a  business  combination,  a 
subsidiary  of  a  depository  institution 
other  than  a  national  baidc  must  provide 
the  same  information  and  analysis  of  the 
subsidiary's  activities  that  would  be 
required  if  the  applicant  were 
establishing  the  subsidiary  pursuant  to 
§§5.34  or  5.39. 
***** 

4.  Section  5.34  is  revised  to  read  as 
follows: 

§  5.34    Operating  subsidiaries. 

(a)  Authority.  12  U.S.C.  24  (Seventh), 
93a,  and  section  5 136 A  of  the  Revised 
Statutes  (12  U.S.C.  24a). 

(b)  Licensing  requirements.  A  national 
bank  must  file  a  notice  or  application  as 
prescribed  in  this  section  to  acquire  or 
establish  an  operating  subsidiary,  or  to 
commence  a  new  activity  in  an  existing 
operating  subsidieiry. 

(c)  Scope.  This  section  sets  forth 
authorized  activities  and  application  or 
notice  procedures  for  national  banks 
engaging  in  activities  through  an 
operating  subsidiary.  The  procedures  in 
this  section  do  not  apply  to  financial 
subsidiaries  authorized  under  §  5.39. 

(d)  Definitions.  For  purposes  of  this 
§5.34: 

(1)  Authorized  product  means  a 
product  that  would  be  defined  as 
insurance  under  section  302(c)  of  the 
Granun-Leach-Bliley  Act  (Public  Law 
106-102,  113  Stat.  1338,  1407)  (GLBA) 
(15  U.S.C.  6712)  that,  as  of  January  1, 
1999,  the  OCC  had  determined  in 
writing  that  national  banks  may  provide 
as  principal  or  national  banks  were  in 
fact  lawfully  providing  the  product  as 
principal,  and  as  of  that  date  no  court 
of  relevant  jurisdiction  had,  by  final 
judgment,  overturned  a  determination 
by  the  OCC  that  national  banks  may 
provide  the  product  as  principal.  An 
authorized  product  does  not  include 
title  insurance,  or  an  annuity  contract 
the  income  of  which  is  subject  to 
treatment  under  section  72  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  72). 

(2)  Well  capitalized  means  the  capital 
level  described  in  12  CFR  6.4(b)(1). 

(3)  Well  managed  means,  unless 
otherwise  determined  in  writing  by  the 
OCC: 

(i)  The  national  bank  has  received  a 
composite  rating  of  1  or  2  under  the 


Uniform  Financial  Institutions  Rating 
System  in  connection  with  its  most 
recent  examination;  or 

(ii)  In  the  case  of  any  national  bank 
that  has  not  been  examined,  the 
existence  and  use  of  managerial 
resources  that  the  OCC  determines  are 
satisfactory. 

(e)  Standards  and  requirements — (1) 
Authorized  activities.  A  national  bank 
may  conduct  in  an  operating  subsidiary 
activities  that  are  permissible  for  a 
national  bank  to  engage  in  directly 
either  as  part  of,  or  incidental  to,  the 
business  of  banking,  as  determined  by 
the  OCC,  or  otherwise  under  other 
statutory  authority,  including: 

(i)  Providing  authorized  products  as 
principal;  and 

(ii)  Providing  title  insurance  as 
principal  if  the  national  bank  or 
subsidiary  thereof  was  actively  and 
lawfully  underwriting  title  insurance 
before  November  12,  1999,  and  no 
affiliate  of  the  national  bank  (other  than 
a  subsidiary)  provides  insurance  as 
principal.  A  subsidiary  may  not  provide 
title  insurance  as  principal  if  the  state 
had  in  effect  before  November  12,  1999, 
a  law  which  prohibits  any  perron  from 
underwriting  title  insurance  with 
respect  to  real  property  in  that  state. 

(2)  Qualifying  subsidiaries.  An 
operating  subsidiary  in  which  a  national 
bank  may  invest  includes  a  corporation, 
limited  liability  company,  or  similar 
entity  if  the  parent  bank  owns  more 
than  50  percent  of  the  voting  (or  similar 
type  of  controlling)  interest  of  the 
operating  subsidiary;  or  the  parent  bank 
otherwise  controls  the  operating 
subsidiary  and  no  other  party  controls 
more  than  50  percent  of  the  voting  (or 
similar  type  of  controlling)  interest  of 
the  operating  subsidiary.  However,  the 
following  subsidiaries  are  not  operating 
subsidiaries  subject  to  this  section: 

(i)  A  subsidiary  in  which  the  bank's 
investment  is  made  pursuant  to  specific 
authorization  in  a  statute  or  OCC 
regulation  (e.g.,  a  bank  service  company 
under  12  U.S.C.  1861  et  seq.  or  a 
financial  subsidiary  under  section 
5136A  of  the  Revised  Statutes  (12  U.S.C. 
24a));  and 

(ii)  A  subsidiary  in  which  the  bank 
has  acquired,  in  good  faith,  shares 
through  foreclosure  on  collateral,  by 
way  of  compromise  of  a  doubtful  claim, 
or  to  avoid  a  loss  in  connection  with  a 
debt  previously  contracted. 

(3)  Examination  and  supervision.  An 
operating  subsidiary  conducts  activities 
authorized  under  this  section  pursuant 
to  the  same  authorization,  terms  and 
conditions  that  apply  to  the  conduct  of 
such  activities  by  its  parent  national 
bank.  If,  upon  examination,  the  OCC 
determines  that  the  operating  subsidiary 


is  operating  in  violation  of  law, 
regulation,  or  written  condition,  or  in  an 
unsafe  or  unsound  manner  or  otherwise 
threatens  the  safety  or  soundness  of  the 
bank,  the  OCC  will  direct  the  bank  or 
operating  subsidiary  to  take  appropriate 
remedial  action,  which  may  include 
requiring  the  bank  to  divest  or  liquidate 
the  operating  subsidiary,  or  discontinue 
specified  activities.  OCC  authority 
under  this  paragraph  is  subject  to  the 
limitations  and  requirements  of  section 
45  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1831v)  and  section  115  ofthe 
Gramm-Leach-Blilev  Act  (12  U.S.C. 
1820a). 

(4)  Consolidation  of  figures.  Pertinent 
book  figures  of  the  parent  bank  and  its 
operating  subsidiary  shall  be  combined 
for  the  purpose  of  applying  statutory  or 
regulatory  limitations  when 
combination  is  needed  to  effect  the 
intent  ofthe  statute  or  regulation,  e.g.. 
for  purposes  of  12  U.S.C.  56,  60,  84,  and 
37ld. 

(5)  Procedures — (i).  Application 
required.  (A)  Except  as  provided  in 
paragraph  (e)(5)(iv)  or  (e)(5)(vi)  of  this 
section,  a  national  bank  that  intends  to 
acquire  or  establish  an  operating 
subsidiary,  or  to  perform  a  new  activity 
in  an  existing  operating  subsidiary, 
must  first  submit  an  application  to,  and 
receive  approval  from,  the  OCC.  The 
application  must  include  a  complete 
description  of  the  bank's  investment  in 
the  subsidiary,  the  proposed  activities  of 
the  subsidiary,  the  organizational 
structure  and  management  of  the 
subsidiary,  the  relations  between  the 
bank  and  the  subsidiary,  and  other 
information  necessary  to  adequately 
describe  the  proposal.  To  the  extent  the 
application  relates  to  the  initial 
affiliation  of  the  bank  with  a  company 
engaged  in  insurance  activities,  the  bank 
should  describe  the  type  of  insurance 
activity  that  the  company  is  engaged  in 
and  has  present  plans  to  conduct.  The 
bank  must  also  list  for  each  state  the 
lines  of  business  for  which  the  company 
holds,  or  will  hold,  an  insurance 
license,  indicating  the  state  where  the 
company  holds  a  resident  license  or 
charter,  as  applicable.  The  appUcation 
must  state  whether  the  operating 
subsidiary  will  conduct  any  activity  at 

a  location  other  than  the  main  office  or 
a  previously  approved  branch  of  the 
bank.  The  OCC  may  require  the 
applicant  to  submit  a  legal  analysis  if 
the  proposal  is  novel,  unusually 
complex,  or  raises  substantial 
unresolved  legal  issues.  In  these  cases, 
the  OCC  encourages  applicants  to  have 
a  pre-filing  meeting  with  the  OCC. 
(B)  A  national  bank  must  file  an 
application  and  obtain  prior  approval 
before  acquiring  or  establishing  an 
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operating  subsidia  ry,  or  performing  a 
new  activity  in  an  existing  operating 
subsidiary,  if  the  1  ank  controls  the 
subsidiary  but  ow  is  50  percent  or  less 
of  the  voting  {or  si  milar  type  of 
controlling)  interest  of  the  subsidiary. 
These  application  i  are  not  subject  to  the 
filing  exemption  i  i  paragraph  (e){5)(vi) 
of  this  section  anc  are  not  eligible  for 
the  notice  procedi  ires  in  paragraph 
(e)(5)(iv)  of  this  section. 

(ii)  Exceptions  t  j  rules  of  general 
applicability.  Sections  5.8,  5.10,  and 
5.11  do  not  apply  to  this  section. 
However,  if  the  O  ZC  concludes  that  an 
application  presei  ts  significant  and 
novel  policy,  supervisory,  or  legal 
issues,  the  OCC  may  determine  that 
some  or  all  provis  ons  in  §§  5.8,  5.10, 
and  5.11  apply. 

(iii)  OCC  review  and  approval.  The 
OCC  reviews  a  na*  ional  bank's 
application  to  deti  irmine  whether  the 
proposed  activitie  5  are  legally 
permissible  and  tc  ensure  that  the 
proposal  is  cojsis  ent  with  safe  and 
sound  banking  pri  ctices  and  OCC 
policy  and  does  n  )t  endanger  the  safety 
or  soundness  of  th  e  parent  national 
bank.  As  part  of  tt  is  process,  the  OCC 
may  request  addit  onal  information  and 
analysis  from  the  ipplicant. 

(iv)  Notice  proc  iss  for  certain 
activities.  A  natioi  lal  bank  that  is  "well 
capitalized"  and  '  well  managed"  may 
acquire  or  establis  b  an  operating 
subsidiary,  or  per  orm  a  new  activity  in 
an  existing  operat  ng  subsidiary,  by 
providing  the  app  -opriate  district  office 
written  notice  wit  lin  10  days  after 
acquiring  or  estab  ishing  the  subsidiary, 
or  commencing  th  e  activity,  if  the 
activity  is  listed  in  paragraph  (e)(5){v)  of 
this  section.  The  \  mtten  notice  must 
include  a  complet  3  description  of  the 
bank's  investmeni  in  the  subsidiary  and 
of  the  activity  conducted  and  a 
representation  an(  I  undertaking  that  the 
activity  will  be  co  aducted  in  accordemce 
with  OCC  policie;  contained  in 
guidance  issued  b  y  the  OCC  regarding 
the  activity.  To  th ;  extent  the  notice 
relates  to  the  initi  d  affiliation  of  the 
bank  with  a  comp  my  engaged  in 
insurance  activitii  ss,  the  bank  should 
describe  the  type  )f  insurance  activity 
that  the  company  is  engaged  in  and  has 
present  plans  to  c  induct.  The  bank 
must  also  list  for  (lach  state  the  lines  of 
business  for  whic  i  the  company  holds, 
or  will  hold,  an  ir  surance  license, 
indicating  the  stal  e  where  the  company 
holds  a  resident  li  cense  or  charter,  as 
applicable.  Any  b  mk  receiving  approval 
under  this  paragn  ph  is  deemed  to  have 
agreed  that  the  su  jsidiary  will  conduct 
the  activity  in  a  n:  anner  consistent  with 
published  OCC  gi  idance. 


(v)  Activities  eligible  for  notice.  The 
following  activities  qualify  for  the 
notice  procedures,  provided  the  activity 
is  conducted  pursuant  to  the  same  terms 
and  conditions  as  would  be  applicable 
if  the  activity  were  conducted  directly 
by  a  national  bank: 

(A)  Holding  and  managing  assets 
acquired  by  the  parent  bank,  including 
investment  assets  emd  property  acquired 
by  the  bank  through  foreclosure  or 
otherwise  in  good  faith  to  compromise 

a  doubtful  claim,  or  in  the  ordinary 
course  of  collecting  a  debt  previously 
contracted; 

(B)  Providing  services  to  or  for  the 
bank  or  its  affiliates,  including 
accounting,  auditing,  appraising, 
advertising  and  public  relations,  and 
financial  advice  and  consulting; 

(C)  Making  loans  or  other  extensions 
of  credit,  and  selling  money  orders, 
savings  bonds,  and  travelers  checks; 

(D)  Purchasing,  selling,  servicing,  or 
warehousing  loans  or  other  extensions 
of  credit,  or  interests  therein; 

(E)  Providing  courier  services  between 
financial  institutions; 

(F)  Providing  management  consulting, 
operational  advice,  and  services  for 
other  financial  institutions; 

(G)  Providing  check  guaranty, 
verification  and  payment  services; 

(H)  Providing  data  processing,  data 
warehousing  and  data  transmission 
products,  services,  and  related  activities 
and  facilities,  including  associated 
equipment  and  technology,  for  the  bank 
or  its  affiliates; 

(I)  Acting  as  investment  adviser 
(including  an  adviser  with  investment 
discretion)  or  financial  adviser  or 
counselor  to  governmental  entities  or 
instnunentalities,  businesses,  or 
individuals,  including  advising 
registered  investment  companies  and 
mortgage  or  real  estate  investment 
trusts,  furnishing  economic  forecasts  or 
other  economic  information,  providing 
investment  advice  related  to  fixtures  and 
options  on  futures,  and  providing 
consumer  financial  counseling; 

(J)  Providing  tax  planning  and 
preparation  services; 

(K)  Providing  financial  and 
transactional  advice  and  assistance, 
including  advice  and  assistance  for 
customers  in  structuring,  arranging,  and 
executing  mergers  and  acquisitions, 
divestitures,  joint  ventiu-es,  leveraged 
buyouts,  swaps,  foreign  exchange, 
derivative  transactions,  coin  and 
bullion,  and  capital  restnictiu-ings; 

(L)  Underwriting  credit  related 
insurance  to  the  extent  permitted  under 
section  302  of  the  GLBA  (15  U.S.C. 
6712); 


(M)  Leasing  of  personal  property  and 
acting  as  an  agent  or  adviser  in  leases 
for  others; 

(N)  Providing  seciuities  brokerage  or 
acting  as  a  futures  commission 
merchant,  and  providing  related  credit 
and  other  related  services; 

(O)  Underwritipg  and  dealing, 
including  making  a  market,  in  bank 
permissible  securities  and  purchasing 
and  selling  as  principal,  asset  backed 
obligations; 

(P)  Acting  as  an  insm-ance  agent  or 
broker,  including  title  insurance  to  the 
extent  permitted  imder  section  303  of 
the  GLBA  (15  U.S.C.  6713); 

(Q)  Reinsuring  mortgage  insurance  on 
loans  originated,  purchased,  or  serviced 
by  the  bank,  its  subsidiaries,  or  its 
affiliates,  provided  that  if  the  subsidiary 
enters  into  a  quota  share  agreement,  the 
subsidiciry  assumes  less  than  50  percent 
of  the  aggregate  insiued  risk  covered  by 
the  quota  share  agreement.  A  "quota 
share  agreement"  is  an  agreement  under 
which  the  reinsurer  is  liable  to  the 
primary  insurance  underwriter  for  an 
agreed  upon  percentage  of  every  claim 
arising  out  of  the  covered  book  of 
business  ceded  by  the  primary 
insurance  underwriter  to  the  reinsurer; 

(R)  Acting  as  a  finder  pursuant  to  12 
CFR  7.1002  to  the  extent  permitted  by 
published  OCC  precedent; ' 

(S)  Offering  correspondent  services  to 
the  extent  permitted  by  published  OCC 
precedent; 

(T)  Acting  as  agent  or  broker  in  the 
sale  of  fixed  or  variable  annuities; 

(U)  Offering  debt  cancellation  or  debt 
suspension  agreements; 

(V)  Providing  real  estate  settlement, 
closing,  escrow,  and  related  services; 
and  real  estate  appraisal  services  for  the 
subsidiary,  parent  bank,  or  other 
financial  institutions; 

(W)  Acting  as  a  transfer  or  fiscal 
agent; 

(X)  Acting  as  a  digital  certification 
authority  to  the  extent  permitted  by 
published  OCC  precedent,  subject  to  the 
terms  and  conditions  contained  in  that 
precedent;  and 

(Y)  Providing  or  selling  public 
transportation  tickets,  event  and 
attraction  tickets,  gift  certificates, 
prepaid  phone  cards,  promotional  and 
advertising  material,  postage  stamps, 
and  Electronic  Benefits  Tremsfer  (EBT) 
script,  and  similar  media,  to  the  extent 
permitted  by  published  OCC  precedent, 
subject  to  the  terms  and  conditions 
contained  in  that  precedent. 


•  See,  e.g..  the  OCC's  monthly  publication 
"Interpretations  and  Actions."  Beginning  with  the 
May  1996  issue,  the  OCC's  Web  site  provides  access 
to  electronic  versions  of  "Interpretations  and 
Actions"  (www.occ.treas.gov). 
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(vi)  No  application  or  notice  required. 
A  national  bank  may  acquire  or 
establish  an  operating  subsidiary 
without  filing  an  application  or 
providing  notice  to  the  OCC,  if  the  bank 
is  adequately  capitalized  or  well 
capitalized  and  the: 

(A)  Activities  of  the  new  subsidiary 
are  limited  to  those  activities  previously 
reported  by  the  bank  in  connection  with 
the  establishment  or  acquisition  of  a 
prior  operating  subsidiary; 

(B)  Activities  in  which  the  new 
subsidiary  will  engage  continue  to  be 
legally  permissible  for  the  subsidiary; 
and 

(C)  Activities  of  the  new  subsidiary 
will  be  conducted  in  accordance  with 
any  conditions  imposed  by  the  OCC  in 
approving  the  conduct  of  these  activities 
for  any  prior  operating  subsidiary  of  the 
bank. 

(vii)  Fiduciary  powers.  If  an  operating 
subsidiary  proposes  to  exercise 
investment  discretion  on  behalf  of 
customers  or  provide  investment  advice 
for  a  fee,  the  national  bank  must  have 
prior  OCC  approval  to  exercise  fiduciary 
powers  piu-suant  to  §  5.26. 

5.  Section  5.35  is  amended  by: 

A.  Revising  paragraph  (e); 

B.  Revising  paragraphs  {f)(l)  and 
(f)(2); 

C.  Removing  paragraph  (f)(3); 

D.  Redesignating  paragraphs  {f)(4) 
through  (f)(6)  as  paragraphs  (f)(3) 
through  (f)(5);  and 

E.  Revising  paragraphs  (g)(2),  (h),  and 
(i)(2}  to  read  as  follows: 

§  5.35    Bank  service  companies. 

***** 

(e)  Standards  and  requirements.  A 
national  bank  may  invest  in  a  bank 
service  company  that  conducts  activities 
described  in  paragraphs  {f){3)  and  (f)(4) 
of  this  section,  and  activities  (other  than 
taking  deposits)  permissible  for  the 
national  bank  and  other  state  and 
national  bank  shareholders  or  members 
in  the  bank  service  company. 

(f)  Procedures — (1)  OCC  notice  and 
approval  required.  Except  as  provided 
in  paragraphs  (f)(2)  and  (f)(4)  of  this 
section,  a  national  bank  that  intends  to 
make  an  investment  in  a  bank  service 
company,  or  to  perform  new  activities 
in  an  existing  bank  service  company, 
must  submit  a  notice  to  and  receive 
prior  approval  from  the  OCC.  The  OCC 
approves  or  denies  a  proposed 
investment  within  60  days  after  the 
filing  is  received  by  the  OCC,  unless  the 
OCC  notifies  the  bank  prior  to  that  date 
that  the  filing  presents  a  significant 
supervisory  or  compliance  concern,  or 
raises  a  significant  legal  or  policy  issue. 
The  notice  must  include  the  information 
required  by  paragraph  (g)  of  this  section. 


(2)  Notice  process  only  for  certain 
activities.  A  national  bank  that  is  "well 
capitalized"  and  "well  managed"  as 
defined  in  §  5.34(d)  may  invest  in  a 
bank  service  company,  or  perform  a  new 
activity  in  an  existing  bank  service 
company,  by  providing  the  appropriate 
district  office  written  notice  within  10 
days  after  the  investment,  if  the  bank 
service  company  engages  only  in  the 
activities  listed  in  §  5.34(e)(5){v).  No 
prior  OCC  approval  is  required.  The 
written  notice  must  include  a  complete 
description  of  the  bank's  investment  in 
the  bank  service  company  and  of  the 
activity  conducted  and  a  representation 
and  undertaking  that  the  activity  will  be 
conducted  in  accordance  with  OCC 
guidance.  To  the  extent  the  notice 
relates  to  the  initial  affiliation  of  the 
bank  with  a  company  engaged  in 
insiu-ance  activities,  the  bank  should 
describe  the  type  of  insurance  activity 
that  the  company  is  engaged  in  and  has 
present  plans  to  conduct.  The  bank 
must  also  list  for  each  state  the  lines  of 
business  for  which  the  company  holds, 
or  will  hold,  an  insurance  license, 
indicating  the  state  where  the  company 
holds  a  resident  license  or  charter,  as 
applicable.  Any  bank  receiving  approval 
under  this  paragraph  is  deemed  to  have 
agreed  that  the  bank  service  company 
will  conduct  the  activity  in  a  manner 
consistent  with  the  published  OCC 
guidance. 
***** 

(g)*   *  * 

(2)  A  complete  description  of  the 
activities  the  bank  service  company  will 
conduct.  To  the  extent  the  notice  relates 
to  the  initial  affiliation  of  the  bank  with 
a  company  engaged  in  insurance 
activities,  the  bank  should  describe  the 
type  of  insurance  activity  that  the 
company  is  engaged  in  and  has  present 
plans  to  conduct.  The  bank  must  also 
list  for  each  state  the  lines  of  business 
for  which  the  company  holds,  or  will 
hold,  an  insurance  license,  indicating 
the  state  where  the  company  holds  a 
resident  license  or  charter,  as 
applicable; 
***** 

(h)  Examination  and  supervision. 
Each  bank  service  company  in  which  a 
national  bank  is  the  principal  investor  is 
subject  to  examination  and  supervision 
by  the  OCC  in  the  same  manner  and  to 
the  Scune  extent  as  that  national  bank. 
OCC  authority  under  this  paragraph  is 
subject  to  the  limitations  and 
requirements  of  section  45  of  the 
Federal  Deposit  Insuraiice  Act  (12 
U.S.C.  1831v)  and  section  115  of  the 
Gramm-Leach-Bliley  Act  (12  U.S.C. 
1820a). 

(i)*   *   * 


(2)  Of/ier/i/n/fafjons.  Except  as 
provided  in  paragraph  (f)(4)  of  this 
section,  a  bank  service  company  shall 
only  conduct  activities  that  the  national 
bank  could  conduct  directiy.  If  the  bank 
service  company  has  both  national  and 
state  bank  shareholders  or  members,  the 
activities  conducted  must  also  be 
permissible  for  the  state  bank 
shareholders  or  members. 

6.  Section  5.36  is  amended  by: 

A.  Redesignating  paragraphs  (c)  and 
(d)  as  paragraphs  (d)  and  (f) 
respectively,  and 

B.  Adding  new  paragraphs  (c)  and  (e) 
to  read  as  follows: 

§  5.36    Other  equity  investments. 

***** 

(c)  Definitions.  For  purposes  of  this 
§5.36: 

(1)  Enterprise  means  any  corporation, 
limited  liability  company,  partnership, 
trust,  or  similar  business  entity. 

(2)  Well  capitalized  means  tne  capital 
level  described  in  12  CFR  6.4(b)(1). 

(3)  Well  managed  has  the  meaning  set 
forth  in  §5. 34(d)(3). 
***** 

(e)  Non-controlling  investments.  A 
national  bank  may  make  a  non- 
controlling  investment,  directly  or 
through  its  operating  subsidiary,  in  an 
enterprise  that  engages  in  the  activities 
described  in  paragraph  (e)(2)  of  this 
section  by  filing  a  written  notice.  The 
written  notice  must  be  filed  with  the 
appropriate  district  office  no  later  than 
10  days  after  making  the  investment  and 
must: 

(1)  Describe  the  structure  of  the 
investment  and  the  activity  or  activities 
conducted  by  the  enterprise  in  which 
the  bank  is  investing.  To  the  extent  the 
notice  relates  to  the  initial  affiliation  of 
the  bank  with  a  company  engaged  in 
insurance  activities,  the  bank  should 
describe  the  type  of  insurance  activity 
that  the  company  is  engaged  in  and  has 
present  plans  to  conduct.  The  bank 
must  also  list  for  each  state  the  lines  of 
business  for  which  the  company  holds, 
or  will  hold,  an  insurance  license, 
indicating  the  state  where  the  company 
holds  a  resident  license  or  charter,  as 
applicable; 

12)  State  which  paragraphs  of 
§  5.34(e)(5)(v)  describe  the  activity  or 
activities,  or  state  that,  and  describe 
how,  the  activity  is  substantively  the 
same  as  that  contained  in  published 
OCC  precedent  approving  a  non- 
controlling  investment  by  a  national 
bank  or  its  operating  subsidiary,  state 
that  the  activity  will  be  conducted  in 
accordance  with  the  same  terms  and 
conditions  applicable  to  the  activity 
covered  by  the  precedent,  and  provide 
the  citation  to  the  applicable  precedent; 
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(3)  Certify  that  th  e  bank  is  well 
managed  and  well  capitalized  at  the 


time  of  the  investm  ent; 


(4)  Describe  how 


ability  to  prevent  ti  le  enterprise  from 
engaging  in  activities  that  are  not  set 


the  bank  has  the 


■v)  or  not  contained 
)recedent  approving 
ivestment  by  a 

<  operating 
the  bank  otherwise 


forth  in  §5.34(e)(5 

in  published  OCC 

a  non-controlling 

national  bank  or  it 

subsidiary,  or  how 

has  the  ability  to  w  ithdraw  its 

investment; 

(5)  Certify  that  tl  e  bank  will  account 
for  its  investment  i  nder  this  section 
under  the  equity  oi  cost  method  of 
accounting; 


(6)  Describe  how 


7.  A  new  §5.39 
to  read  as  follows: 

§5.39    Financial  su|)Sidiaries. 


(a)  Authority.  12 


the  investment  is 


convenient  and  usi  iful  to  the  bank  in 
carrying  out  its  bu!  iness  and  not  a  mere 
passive  investmen   unrelated  to  the 
bank's  banking  bus  iness;  and 

(7)  Certify  that  tlie  enterprise  in  which 
the  bank  is  investii  ig  agrees  to  be  subject 
to  OCC  supervisioi  i  and  examination, 
subject  to  the  limit  ations  and 
requirements  of  se  ;tion  45  of  the 
Federal  Deposit  In  jurance  Act  (12 
U.S.C.  1831v)  and  section  115  of  the 
Gramm-Leach-Blil^y  Act  (12  U.S.C. 
1820a). 


s  added  to  subpart  C 


U.S.C.  93a  and 


section  121  of  Pul^ic  Law  10&-102.  113 
Stat.  1338.  1373. 

(b)  Approval  ret  uirements.  A  national 
bank  must  file  a  ni  )tice  as  prescribed  in 
this  section  prior  lo  acquiring  a 
financial  subsidiaj  y  or  engaging  in 
activities  authoriz  ;d  pursuant  to  section 
5136A(a)(2)(A)(i)  (if  the  Revised  Statutes 
(12  U.S.C.  24a)  thiough  a  financial 
subsidiary.  When  a  financial  subsidiary 
proposes  to  condi  ct  a  new  activity 
permitted  under  §  5.34.  the  bank  shall 
follow  the  procedures  in  §  5.34(e)(5) 
instead  of  paragra  jh  (i)  of  this  section. 

(c)  Scope.  This  lection  sets  forth 
authorized  activit  es,  approval 
procedures,  and. '  tfhere  applicable, 
conditions  for  nat  onal  banks  engaging 
in  activities  throu  jh  a  financial 
subsidiary. 

(d)  Definitions. 
§5.39: 

(1)  Affiliate  has  the  meaning  set  forth 
in  section  2  of  the  Bank  Holding 
Company  Act  of  1  956  (12  U.S.C.  1841), 
except  that  the  teim  "affiliate"  for 
purposes  of  paragraph  (h)(5)  of  this 
section  shall  hav(  the  meaning  set  forth 
in  sections  23A  o  •  233  of  the  Federal 


Reserve  Act  (12  L 
1).  as  applicable 


'or  purposes  of  this 


.S.C.  371c  and  371c- 


(2)  Appropriate  Federal  banking 
agency  has  the  meaning  set  forth  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813). 

(3)  Company  has  the  meaning  set 
forth  in  section  2  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841), 
and  includes  a  limited  liability 
company  (LLC). 

(4)  Control  has  the  meaning  set  forth 
in  section  2  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841). 

(5)  Eligible  debt  means  unsecmed 
long-term  debt  that  is: 

(i)  Not  supported  by  any  form  of 
credit  enhancement,  including  a 
guaranty  or  standby  letter  of  credit;  and 

(ii)  Not  held  in  whole  or  in  any 
significant  part  by  any  affiliate,  officer, 
director,  principal  shareholder,  or 
employee  of  the  bank  or  any  other 
person  acting  on  behalf  of  or  with  funds 
from  the  bank  or  an  affihate  of  the  bank. 

(6)  Financial  subsidiary  means  any 
company  that  is  controlled  by  one  or 
more  insiu-ed  depository  institutions, 
other  than  a  s'.'.bsidiary  that: 

(i)  Engages  solely  in  activities  that 
national  banks  may  engage  in  directly 
and  that  are  conducted  subject  to  the 
same  terms  and  conditions  that  govern 
the  conduct  of  these  activities  by 
national  banks;  or 

(ii)  A  national  bank  is  specifically 
authorized  to  control  by  the  express 
terms  of  a  Federal  statute  (other  than 
section  5136A  of  the  Revised  Statutes), 
and  not  by  implication  or  interpretation, 
such  as  by  section  25  of  the  Federal 
Reserve  Act  (12  U.S.C.  601-604a), 
section  25 A  of  the  Federal  Reserve  Act 
(12  U.S.C.  611-631).  or  the  Bank  Service 
Company  Act  (12  U.S.C.  1861  et  seq.) 

(7)  Insured  depository  institution  has 
the  meaning  set  forth  in  section  3  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813). 

(8)  Long  term  debt  means  any  debt 
obligation  with  an  initial  maturity  of 
360  days  or  more. 

(9)  Subsidiary  has  the  meaning  set 
forth  in  section  2  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841). 

(10)  Tangible  equity  has  the  meaning 
set  forth  in  12  CFR  6.2(g). 

(11)  Well  capitalized  with  respect  to 
a  depository  institution  means  the 
capital  level  designated  as  "well 
capitalized"  by  the  institution's 
appropriate  Federal  banking  agency 
pursuant  to  section  38  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1831o). 

(12)  Well  managed  means: 

(i)  Unless  otherwise  determined  in 
writing  by  the  appropriate  Federal 
banking  agency,  the  institution  has 
received  a  composite  rating  of  1  or  2 
under  the  Uniform  Financial 


histitutions  Rating  System  (or  an 
equivalent  rating  under  an  equivalent 
rating  system)  in  connection  with  the 
most  recent  examination  or  subsequent 
review  of  the  depository  institution  and, 
at  least  a  rating  of  2  for  management,  if 
such  a  rating  is  given;  or 

(ii)  In  the  case  of  any  depository 
institution  that  has  not  been  examined 
by  its  appropriate  Federal  banking 
agency,  the  existence  emd  use  of 
managerial  resources  that  the 
appropriate  Federal  banking  agency 
determines  are  satisfactory. 

(e)  Authorized  activities.  A  financial 
subsidiary  may  engage  only  in  the 
following  activities: 

(1)  Activities  that  are  financial  in 
nature  and  activities  incidental  to  a 
financial  activity,  authorized  pursuant 
to  5136A(a){2)(A){i)  of  the  Revised 
Statutes  (12  U.S.C.  24a)  (to  the  extent 
not  otherwise  permitted  under 
paragraph  {e)(2)  of  this  section), 
including: 

(i)  Lending,  exchanging,  transferring, 
investing  for  others,  or  safeguarding 
money  or  securities; 

(ii)  Engaging  as  agent  or  broker  in  any 
state  for  purposes  of  insiuing, 
guaranteeing,  or  indemnifying  against 
loss,  harm,  damage,  illness,  disability, 
death,  defects  in  title,  or  providing 
annuities  as  agent  or  broker; 

(iii)  Providing  financial,  investment, 
or  economic  advisory  services, 
including  advising  an  investment 
company  as  defined  in  section  3  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-3); 

(iv)  Issuing  or  selling  instruments 
representing  interests  in  pools  of  assets 
permissible  for  a  bank  to  hold  directly; 

(v)  Underwriting,  dealing  in,  or 
making  a  market  in  securities; 

(vi)  Engaging  in  any  activity  that  the 
Board  of  Governors  of  the  Federal 
Reserve  System  has  determined,  by 
order  or  regulation  in  effect  on 
November  12, 1999,  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto  (subject  to  the  same 
terms  and  conditions  contained  in  the 
order  or  regulation,  imless  the  order  or 
regulation  is  modified  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System); 

(vii)  Engaging,  in  the  United  States,  in 
any  activity  that  a  bank  holding 
company  may  engage  in  outside  the 
United  States  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  has  determined,  imder 
regulations  prescribed  or  interpretations 
issued  pursuant  to  section  4(c)(13)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1843(c)(13))  as  in  effect  on 
November  11, 1999,  to  be  usual  in 
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connection  with  the  transaction  of 
banking  or  other  financial  operations 
abroad;  and 

(viii)  Activities  that  the  Secretary  of 
the  Treasury  in  consultation  with  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  as  provided  in  section 
51 36 A  of  the  Revised  Statutes, 
determines  to  be  financial  in  nature  or 
incidental  to  a  financial  activity;  and    ' 

(2)  Activities  that  may  be  conducted 
by  an  operating  subsidiary  pursuant  to 
§5.34. 

(f)  Impermissible  activities.  A 
financial  subsidiary  may  not  engage  as 
principal  in  the  following  activities: 

{!)  Insuring,  guaranteeing,  or 
indemnifying  against  loss,  harm, 
damage,  illness,  disability  or  death,  or 
defects  in  title  (except  to  the  extent 
permitted  under  sections  302  or  303(c) 
of  the  Gramm-Leach-Bliley  Act  (GLBA)), 
113  Stat.  1407-1409,  (15  U.S.C.  6712  or 
15  U.S.C.  6713)  or  providing  or  issuing 
annuities  the  income  of  which  is  subject 
to  tax  treatment  under  section  72  of  the 
hitemal  Revenue  Code  (26  U.S.C.  72); 

(2)  Real  estate  development  or  real 
estate  investment,  unless  otherwise 
expressly  authorized  by  law;  and 

(3)  Activities  authorized  for  bank 
holding  companies  by  section  4(k)(4)(H) 
or  (I)  (12  U.S.C.  1843)  of  the  Bank 
Holding  Company  Act,  except  activities 
authorized  under  section  4(k)(4)(H)  that 
may  be  permitted  in  accordance  with 
section  122  of  the  GLBA,  113  Stat.  1381. 

(g)  Qualifications.  A  national  beuik 
may,  directly  or  indirectly,  control  a 
financial  subsidiary  or  hold  an  interest 
in  a  financial  subsidiary  only  if: 

(1)  The  national  bank  and  each 
depository  institution  affiliate  of  the 
national  bank  are  well  capitalized  and 
well  managed; 

(2)  The  aggregate  consolidated  total 
assets  of  all  financial  subsidiaries  of  the 
national  bank  do  not  exceed  the  lesser 
of  45  percent  of  the  consolidated  total 
assets  of  the  parent  bank  or  $50  billion 
(or  such  greater  amount  as  is 
determined  according  to  an  indexing 
mechanism  jointly  established  by 
regulation  by  the  Secretary  of  the 
Treasury  and  the  Board  of  Governors  of 
the  Federal  Reserve  System);  and 

(3)  If  the  national  bank  is  one  of  the 
100  largest  insured  banks,  determined 
on  the  basis  of  the  bank's  consolidated 
total  assets  at  the  end  of  the  calendar 
year,  the  bank  has  at  least  one  issue  of 
outstanding  eligible  debt  that  is 
currently  rated  in  one  of  the  three 
highest  investment  grade  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization.  If  the 
national  bank  is  one  of  the  second  50 
largest  insured  banks,  it  may  either 
satisfy  this  requirement  or  satisfy 


alternative  criteria  the  Secretary  of  the 
Treasury  and  the  Board  of  Governors  of 
the  Federal  Reserve  System  establish 
jointly  by  regulation.  This  paragraph 
(g)(3)  does  not  apply  if  the  financial 
subsidiary  is  engaged  solely  in  activities 
in  an  agency  capacity. 

(h)  Safeguards.  The  following 
safeguards  apply  to  a  national  bank  that 
establishes  or  maintains  a  financial 
subsidiary: 

(1)  For  purposes  of  determining 
regulatory  capital: 

(i)  The  national  bank  must  deduct  the 
aggregate  amount  of  its  outstanding 
equity  investment,  including  retained 
earnings,  in  its  financial  subsidiaries 
from  its  total  assets  and  tangible  equity 
and  deduct  such  investment  from  its 
total  risk-based  capital  (this  deduction 
shall  be  made  equally  from  Tier  1  and 
Tier  2  capital);  and 

(ii)  The  national  bank  may  not 
consolidate  the  assets  and  liabilities  of 
a  financial  subsidiary  with  those  of  the 
bank; 

(2)  Any  published  financial  statement 
of  the  national  bank  shall,  in  addition  to 
providing  information  prepared  in 
accordance  with  generally  accepted 
accounting  principles,  separately 
present  financial  information  for  the 
bank  in  the  manner  provided  in 
paragraph  (h)(1)  of  this  section; 

(3)  The  national  bank  must  have 
reasonable  policies  and  procediu^s  to 
preserve  the  separate  corporate  identity 
and  limited  liability  of  the  bank  €md  the 
financial  subsidiaries  of  the  bank; 

(4)  The  national  bank  must  have 
procedures  for  identifying  and 
managing  financial  and  operational 
risks  within  the  bank  and  the  financial    . 
subsidiary  that  adequately  protect  the 
national  bank  from  such  risks; 

(5)  Sections  23A  and  23B  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c  and 
371C-1)  apply  to  transactions  involving 
a  financial  subsidiary  in  the  following 
manner: 

(i)  A  financial  subsidiary  shall  be 
deemed  to  be  an  affiliate  of  the  bank  and 
shall  not  be  deemed  to  be  a  subsidiary 
of  the  bank; 

(ii)  The  restrictions  contained  in 
section  23A(a){l)(A)  of  the  Federal 
Reserve  Act  shall  not  apply  with  respect 
to  covered  transactions  between  a  bank 
and  any  individual  financial  subsidiary 
of  the  bank; 

(iii)  The  bank's  investment  in  the 
financial  subsidiary  shall  not  include 
retained  earnings  of  the  financial 
subsidiary; 

(iv)  Any  purchase  of,  or  investment 
in,  the  securities  of  a  financial 
subsidiary  of  a  bank  by  an  affiliate  of  the 
bank  will  be  considered  to  be  a 


purchase  of  or  investment  in  such 
securities  by  the  bank;  and 

(v)  Any  extension  of  credit  by  an 
affiliate  of  a  bank  to  a  financial 
subsidiary  of  the  bank  may  be 
considered  an  extension  of  credit  by  the 
bank  to  the  financial  subsidiary  if  the 
Board  of  Governors  of  the  Federal 
Reserve  System  determines  that  such 
treatment  is  necessary  or  appropriate  to 
prevent  evasions  of  the  Federal  Reserve 
Act  and  the  GLBA. 

(6)  A  financial  subsidiary  shall  be 
deemed  a  subsidiary  of  a  bank  holding 
company  and  not  a  subsidiary  of  the 
bank  for  purposes  of  the  anti-tying 
prohibitions  set  forth  in  12  U.S.C.  1971 
et  sea. 

(i)  Procedures  to  engage  in  activities 
through  a  financial  subsidiary.  A 
national  bank  that  intends,  directly  or 
indirectly,  to  acquire  control  of,  or  hold 
an  interest  in,  a  financial  subsidiary,  or 
to  commence  a  new  activity  in  an 
existing  financial  subsidiary,  must 
obtain  OCC  approval  through  the 
procedures  set  forth  in  paragraph  (i)(l) 
or  (i)(2)  of  this  section. 

(1)  Certification  with  subsequent 
notice,  (i)  At  any  time,  a  national  bank 
may  file  a  "Financial  Subsidiary 
Certification"  with  the  appropriate 
district  office  listing  the  bank's 
depository  institution  affiliates  and 
certifying  that  the  bank  and  each  of 
those  affiliates  is  well  capitalized  and 
well  managed. 

(ii)  Thereafter,  at  such  time  as  the 
bank  seeks  OCC  approval  to  acquire 
control  of,  or  hold  an  interest  in,  a  new 
financial  subsidiary,  or  commence  a 
new  activity  authorized  under  section 
5136A(a){2J(A)(i)  of  the  Revised  Statutes 
(12  U.S.C.  24a)  in  an  existing  subsidiary, 
the  bank  may  file  a  written  notice  with 
the  appropriate  district  office  at  the  time 
of  acquiring  control  of,  or  holding  an 
interest  in,  a  financial  subsidiary,  or 
commencing  such  activity  in  an  existing 
subsidiary.  The  written  notice  must  be 
labeled  "Financial  Subsidiary  Notice" 
and  must: 

(A)  State  that  the  bank's  Certification 
remains  valid; 

(B)  Describe  the  activity  or  activities 
conducted  by  the  financial  subsidiary'. 
To  the  extent  the  notice  relates  to  the 
initial  affiliation  of  the  bank  with  a 
company  engaged  in  insurance 
activities,  the  bank  should  describe  the 
type  of  insurance  activity  that  the 
company  is  engaged  in  and  has  present 
plans  to  conduct.  The  bank  must  also 
list  for  each  state  the  lines  of  business 
for  which  the  company  holds,  or  will 
hold,  an  insurance  license,  indicating 
the  state  where  the  company  holds  a 
resident  license  or  charter,  as 
applicable; 
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(C)  Cite  the  spec  fie  authority 
permitting  the  acti  Aty  to  be  conducted 
by  the  financial  su  isidiary.  (Where  the 
authority  relied  on  is  an  agency  order  or 
interpretation  undi  jr  section  4(c)(8)  or 
4(c)(13),  respectivdy,  of  the  Bank 
Holding  Company  Act  of  1956,  a  copy 
of  the  order  or  inte  rpretation  should  be 
attached): 

(D)  Certify  that  t  le  bank  will  be  well 
capitalized  after  m  Eiking  adjustments 
required  by  paragriph  (h)(1)  of  this 
section; 

(E)  Demonstrate  Ihe  aggregate 
consolidated  total  issets  of  all  financial 
subsidiaries  of  the  national  bank  do  not 
exceed  the  lesser  c  f  45  percent  of  the 
bank's  consolidated  total  assets  or  $50 
billion  (or  the  incr^  jased  level 
established  by  the  indexing 
mechanism);  and 

(F)  If  applicable,  certify  that  the  bank 
meets  the  eligible  i  lebt  requirement  in 
paragraph  (g)(3)  of  this  section. 

(2)  Combined  certification  and  notice. 
A  national  bank  m  ly  file  a  combined 
certification  and  n  )tice  with  the 
appropriate  distric  [  office  at  least  five 
business  days  prio  r  to  acquiring  control 
of,  or  holding  an  ii  [terest  in.  a  financial 
subsidiary,  or  com  mencing  a  new 
activity  authorizec  pursuant  to  section 
5136A(a){2){A)(i)  c  f  the  Revised  Statutes 
in  an  existing  subsidiary.  The  written 
notice  must  be  lab  jled  "Financial 
Subsidiary  Certific  ation  and  Notice" 
and  must: 

(i)  List  the  bank' s  depository 
institution  affiliate  s  and  certify  that  the 
bank  and  each  dep  ository  institution 
affiUate  of  the  ban  t  is  well  capitalized 
and  well  managed 

(ii)  Describe  the  activity  or  activities 
to  be  conducted  ir  the  financial 
subsidiary.  To  the  extent  the  notice 
relates  to  the  initii  1  affiliation  of  the 
bank  with  a  compi  iny  engaged  in 
insurance  activities,  the  bank  should 
describe  the  type  <  if  insurance  activity 
that  the  company  s  engaged  in  and  has 
present  plans  to  cdnduct.  The  bank 
must  also  list  for  e  ach  state  the  lines  of 
business  for  which  the  company  holds, 
or  will  hold,  an  insurance  license, 
indicating  the  statp  where  the  company 
holds  a  resident  lifcense  or  charter,  as 
applicable; 

(iii)  Cite  the  spe  :ific  authority 
permitting  the  activity  to  be  conducted 
by  the  financial  subsidiary.  (Where  the 
authority  relied  oa  is  an  agency  order  or 
interpretation  under  section  4(c)(8)  or 
4(c)(13),  respectively,  of  the  Bank 
Holding  Compan>j  Act  of  1956,  a  copy 
of  the  order  or  interpretation  should  be 
attached);  I 

(iv)  Certify  that  ihe  bank  will  remain 
well  capitalized  a  ler  making  the 


adjustments  required  by  paragraph 
(h)(1)  of  this  section; 

(v)  Demonstrate  the  aggregate 
consolidated  total  assets  of  all  financial 
subsidiaries  of  the  national  bank  do  not 
exceed  the  lesser  of  45%  of  the  bank's 
consolidated  total  assets  or  $50  billion 
(or  the  increased  level  established  by 
the  indexing  mechanism);  and 

(vi)  If  applicable,  certify  that  the  bank 
meets  the  eligible  debt  requirement  in 
paragraph  (g)(3)  of  this  section. 

(3)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10,  5.11, 
and  5.13  do  not  apply  to  activities 
authorized  under  this  section. 

(4)  Community  Reinvestment  Act 
(CRAI.  A  national  bank  may  not  apply 
under  this  paragraph  (i)  to  commence  a 
new  activity  authorized  under  section 
5136A(a)(2){A)(i)  of  the  Revised  Statutes 
(12  U.S.C.  24a),  or  directly  or  indirectly 
acquire  control  of  a  company  engaged  in 
any  such  activity,  if  the  bank  or  any  of 
its  insured  depository  institution 
affiliates  received  a  CRA  rating  of  less 
than  "satisfactory  record  of  meeting 
commimity  credit  needs"  on  its  most 
recent  CRA  examination  prior  to  when 
the  bank  would  file  a  notice  under  this 
section. 

(j)  Failure  to  continue  to  meet  certain 
qualification  requirements — (1) 
Qualifications  and  safeguards.  A 
national  bank,  or,  as  applicable,  its 
affiliated  depository  institutions,  must 
continue  to  satisfy  the  qualification 
requirements  set  forth  in  paragraphs 
(g)(1)  and  (2)  of  this  section  and  the 
s^eguards  in  paragraphs  (h)(1),  (2),  (3) 
and  (4)  of  this  section  following  its 
acquisition  of  control  of,  or  an  interest 
in,  a  financial  subsidiary.  A  national 
bank  that  fails  to  continue  to  satisfy 
these  requirements  will  be  subject  to  the 
following  procedines  and  requirements: 

(i)  The  OCC  shall  give  notice  to  the 
national  bank  and,  in  the  case  of  an 
affiliated  depository  institution  to  that 
depository  institution's  appropriate 
Federal  banking  agency,  promptly  upon 
determining  that  the  national  bank,  or, 
as  applicable,  its  affiliated  depository 
institution,  does  not  continue  to  meet 
the  requirements  in  paragraph  (g)(1)  or 
(2)  of  this  section  or  the  safeguards  in 
paragraph  (h)(1),  (2),  (3),  or  (4)  of  this 
section.  The  bank  shall  be  deemed  to 
have  received  such  notice  three 
business  days  after  mailing  of  the  letter 
by  the  OCC; 

(ii)  Not  later  than  45  days  after  receipt 
of  the  notice  imder  paragraph  (j){l){i)  of 
this  section,  or  any  additional  time  as 
the  OCC  may  permit,  the  national  bank 
shall  execute  an  agreement  with  the 
OCC  to  comply  with  the  requirements  in 
paragraphs  ^){1)  and  (2)  and  {h)(l),  (2), 
(3),  and  (4)  of  this  section; 


(iii)  The  OCC  may  impose  limitations 
on  the  conduct  or  activities  of  the 
national  bank  or  any  subsidiary  of  the 
national  bank  as  the  OCC  determines 
appropriate  under  the  circiunstances 
and  consistent  with  the  purposes  of 
section  5136A  of  the  Revised  Statutes; 
and 

(iv)  The  OCC  may  require  a  national 
bank  to  divest  control  of  a  financial 
subsidiary  if  the  national  bank  does  not 
correct  the  conditions  giving  rise  to  the 
notice  within  180  days  after  receipt  of 
the  notice  provided  imder  paragraph 
(i)(l)(i)  of  this  section. 

(2)  Eligible  debt  rating  requirement.  A 
national  bank  that  does  not  continue  to 
meet  the  qualffication  requirement  set 
forth  in  paragraph  (g)(3)  of  this  section, 
apphcable  where  the  bank's  financial 
subsidiary  is  engaged  in  activities  other 
than  solely  in  an  agency  capacity,  may 
not  directly  or  through  a  subsidiary, 
pvu-chase  or  acquire  any  additional 
equity  capital  of  any  such  financial 
subsidiary  xmtil  the  bank  meets  the 
requirement  in  paragraph  (g)(3)  of  this 
section.  For  purposes  of  this  paragraph 
(j)(2),  the  term  "equity  capital" 
includes,  in  addition  to  any  equity 
investment,  any  debt  instrmnent  issued 
by  the  financial  subsidiary  if  the 
instrument  qualifies  as  capital  of  the 
subsidiary  under  federal  or  state  law, 
regulation,  or  interpretation  applicable 
to  the  subsidiary. 

(k)  Examination  and  supervision.  A 
financial  subsidiary  is  subject  to 
examination  and  supervision  by  the 
OCC,  subject  to  the  limitations  "and 
requirements  of  section  45  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831v)  and  section  115  of  the 
GLBA  (12  U.S.C.  1820a). 

Dated:  March  3,  2000 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
[FR  Doc.  00-5830  Filed  3-9-00;  8:45  am) 
BILUNG  CODE  4810-33-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  D;  Docket  No.  R-1061] 

Reserve  Requirements  of  Depository 
Institutions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interpretation. 

summary:  The  Board  is  amending  an 
interpretation  of  Regulation  D  (Reserve 
Requirements  of  Depository  Institutions) 
to  include  the  Einopean  Central  Bank 
among  the  institutions  that  have  been 
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specifically  designated  by  the  Board  as 
"supranational"  entities  for  purposes  of 
certain  time  deposits  under  Regulation 
D. 

EFFECTIVE  DATE:  March  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Oliver  I.  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Alison 
MacDonald,  Senior  Attorney  (202/452- 
3236),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Eteaf 
(TDD),  Janice  Simms  (202/872-4984). 
SUPPLEMENTARY  INFORMATION:  Regulation 
D  (12  CFR  part  204)  defines  those 
deposits  agciinst  which  depository 
institutions  must  maintain  reserve 
balances  with  a  Federal  Reserve  Bank 
and  sets  ratios  for  those  reserves.  The 
regiilation  imposes  a  marginal  reserve 
requirement  of  10  percent  against 
transaction  accounts  but  exempts 
international  banking  facility  ("IBF") 
time  deposits  ftiim  the  reserve 
requirements  and  imposes  a  0  percent 
reserve  ratio  on  nonpersonal  time 
deposits.  Promissory  notes  and  other 
obligations  issued  to  "[ajny  *  *  * 
foreign,  international,  or  supranational 
entity  specifically  designated  by  the 
Board"  are  nonpersonal  time  deposits 
and  may  be  IBF  time  deposits  imder 
relevant  sections  of  Regulation  D 
regardless  of  their  maturity  (12  CFR 
204.2(c)). 

Consistent  with  its  designation  of 
other  multi-national,  regional  central 
banks  and  other  Eiu-opean  Conununity 
entities  as  "supranational"  entities,  the 
Board  has  designated  the  European 
Central  Bank  a  "supranational"  entity 
for  purposes  of  Regulation  D  and,  thus, 
is  revising  §  204.125  to  include  the 
European  Central  Bank.  Accordingly, 
depository  institutions  receiving 
deposits  from  the  European  Central 
Bank  that  comply  with  the  requirements 
of§§204.2(c)(l)(iv)(E)and 
204.8(a)(2)(i)(B)(5)  of  Regulation  D  do 
not  need  to  hold  reserves  against 
European  Central  Bank  deposits  under 
the  regulation. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  a  regulatory  flexibility  analysis 
for  any  final  rule  for  which  the  agency 
was  required  to  publish  a  general  notice 
of  proposed  rulemaking.  Under  12 
U.S.C.  553(b),  a  general  notice  of 
proposed  rulemaking  is  not  required  for 
interpretive  rules.  Accordingly,  no 
regulatory  flexibility  analysis  is  required 
in  this  case. 

Under  12  U.S.C.  553(d),  a  30-day 
period  between  publication  date  and 


effective  date  is  not  required  for 
interpretive  rules.  Accordingly,  this 
interpretation  is  effective  on  the  date  of 
publication  in  the  Federal  Register. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  Notice  of  1995  (44  U.S.C. 
ch.  3506;  5  CFR  Part  1320,  Appendix 
A.l),  the  Board  has  reviewed  the  rule 
under  authority  delegated  to  the  Board 
by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  rule. 

List  of  Subjects  12  CFR  Part  204 

Banks,  banking,  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  part 
204  in  chapter  11  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  204— RESERVE 
REQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

1 .  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(a),  248(c),  371a, 
461,  601,  611,  and  3105. 

2.  Section  204.125  is  amended  as 
follows: 

a.  In  the  introductory  text, 

"§§  204.2(c)(1)(E)"  is  removed  and 
"§§  204.2(c)(l)(iv)(E)"  is  added  in  its 
place; 

b.  In  the  listing  under  Europe,  a  new 
entry  is  added  in  alphabetical  order,  to 
read  as  follows: 

§  204.1 25    Foreign,  international,  and 
supranational  entities  referred  to  in 
§§204.2(cK1HivKE)  and  204.8(aK2XiKBK5). 


Europe 

* 

European  Central  Bank. 


***** 


***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\'e  System,  March  6,  2000. 

Jennifer  |.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  00-5861  Filed  3-9-^)0:  8:45  am] 

BILUNG  CODE  621(M)1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ASO-1] 

Estabiishment  of  Class  E  Airspace;  — 
Whitesburg,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Whitesburg,  KY.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP), 
helicopter  point  in  space  approach,  has 
been  developed  for  Whitesburg 
Appalachian  Regional  Hospital, 
Whitesburg,  KY.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instnunent  Flight  Rules 
(IFR)  operations  at  Whitesburg 
Appalachian  Hospital. 
EFFECTIVE  DATE:  0901  UTC,  June  15, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  P.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627 
SUPPLEMENTARY  INFORMATION: 

History 

On  January  26,  2000,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFK 
part  71)  by  establishing  Class  E  airspace 
at  Whitesburg.  KY,  (65  FR  4192).  This 
action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  the 
Whitesburg  Appalachian  Regional 
Hospital.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9G,  dated  September  1. 
1999,  and  effective  September  16.  1999, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to    . 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
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Aviation 

7400. 90,  Airspace 
Reporting  Points, 
1999,  and  effective 
is  amended  as 


C  ass  E  Airspace  Areas 
no/n  700  feet  or  More 
the  Earth. 


ASO  KY  E5    Whitekburg,  KY  (New) 

Whitesburg  Appalai  hian  Regional  Hospital. 

Whitesburg.  K\ 
Point  in  Space  Coor  linates 
Lat.  37°07'16"N.  lorg 

That  airspace  exti  nding 
feet  or  more  above 
mile  radius  of  the  pf) 
37°07'16'N.  long.  8 
Whitesburg  Appaiai  :h 
Whitesburg.  KY 


tie 


82=50'34'^V) 

upward  from  700 
surface  within  a  6- 
int  in  space  (lat. 
°50'34'AV)  serving 
ian  Regional  Hospital. 


Issued  in  College  Park,  Georgia,  on 
February  28,  2000. 
Nancy  B.  Shelton, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  00-5951  Filed  3-9-00;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-51] 

Amendment  to  Class  E  Airspace; 
Marshall,  MO:  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date  and  corrections. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  the  Class  E  airspace  at  Marshall, 
MO,  and  corrects  an  error  in  the 
coordinates  for  the  Marshall  Memorial 
Municipal  Airport,  Airport  Reference 
Point  (ARP)  as  published  in  the  Federal 
Register  January  12,  2000  (65  FR  1774), 
Airspace  Docket  No.  99-ACE-51. 
DATES:  The  direct  final  rule  published  at 
65  FR  1774  is  effective  on  0901  UTC, 
April  20,  2000.  This  correction  is 
effective  on  April  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone:  (816 
329-2524. 
SUPPLEMENTARY  INFORMATION: 

History 

On  January  12,  2000,  The  FAA 
published  in  the  Federal  Register  a 
direct  final  rule;  request  for  comments 
which  revises  the  Class  E  airspace  at 
Marshall,  MO  (FR  document  00-582,  65 
FR  1774,  Airspace  Docket  No.  99-ACE- 
51).  An  error  was  subsequently 
discovered  in  the  coordinates  for  the 
Marshall  Memorial  Municipal  airport 
ARP.  This  action  corrects  that  error. 
After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  adoption  of  the 
rule.  The  FAA  has  determined  that  this 
correction  will  not  change  the  meaning 
of  the  action  nor  add  any  additional 
burden  on  the  public  beyond  that 
already  published.  This  action  corrects 
the  error  in  the  coordinates  of  the 


Marshall  Memorial  Municipal  Airport 
ARP  and  confirms  the  effective  date  to 
the  direct  final  rule. 

The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  corrunent.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
vdthin  the  comment  period,  the 
regulation  would  become  effective  on 
April  20,  2000.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Correction  to  the  Direct  Final  Rule 

Accordingly,  piu'suant  to  the 
authority  delegated  to  me,  coordinates 
for  the  Marshall  Memorial  Mtuiicipal 
Airport  ARP  as  published  in  the  Federal 
Register  on  January  12,  2000  (65  FR 
1774),  (Federal  Register  Document  00- 
782;  page  1775,  column  three)  are 
corrected  as  follows: 

§71.1    [Corrected] 

ACE  MO  35    Marshall,  MO  [Corrected] 

On  page  1775,  in  the  third  column,  after 
Marshall  Memorial  Municipal  Airport,  MO, 
correct  the  coordinates  by  removing  (lat. 
39°05'44'TvI.,  long.  93°12'0Z'W.)  and 
substituting  (lat.  39°05'45'N..  long. 
93°12'14'^V.) 

Issued  in  Kansas  City,  MO  on  February  28, 
2000. 
Herman  J.  Lyons,  Jr. 

Manager,  Air  Traffic  Division,  Central  Region. 
IFR  Doc.  00-5953  Filed  3-9-00;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ANM-04] 

RIN  2120-AA66 

Modification  of  Three  Jet  Routes, 
Beliingham,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  legal 
descriptions  of  three  Jet  routes  that  use 
the  Beliingham^  WA,  Very  High 
Frequency  Onmidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  in 
their  route  structures.  Currently,  the 
VORTAC  and  the  International  Airport 
share  the  "Beliingham"  name.  However, 
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the  navigational  aid  is  approximately 
nine  nautical  miles  (NM)  north  of 
airport.  This  has  caused  confusion 
among  users.  To  eliminate  this 
confusion,  the  Bellingham  VORTAC 
will  be  renamed  the  "Whatcom 
VORTAC,"  and  all  the  jet  routes  with 
"Bellingham  VORTAC"  included  in 
their  legal  descriptions  will  be  amended 
to  reflect  the  navigational  aid  name 
change. 

EFFECTIVE  DATE:  0901  UTC,  April  20, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  action  amends  14  CFR  part  71  by 
changing  the  legal  descriptions  of  three 
Jet  Routes  that  have  "Bellingham 
VORTAC"  included  as  part  of  their 
route  structure.  Currently,  the  VORTAC 
and  the  International  Airport  share  the 
"Bellingham"  name  but  are 
approximately  nine  NM  apart.  This  has 
led  to  confusion  among  users.  To 
eliminate  this  confusion,  the 
Bellingham  VORTAC  will  be  renamed 
the  "Whatcom  VORTAC."  and  all  the 
routes  with  "Bellingham  VORTAC" 
included  in  their  legal  descriptions  will 
be  amended  to  reflect  the  VORTAC's 
name  change.  The  name  change  of  the 
VORTAC  will  coincide  with  the 
effective  date  of  this  rulemaking  action. 

Since  this  action  merely  involves 
editorial  changes  to  the  legal 
descriptions  of  the  four  Federal  airways, 
and  does  not  involve  a  change  in  the 
dimensions  or  operating  requirements  of 
the  airways,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  rt 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9G,  dated 
September  1,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  2004 — fet  Routes 


J-528  [Revised] 

From  Whatcom.  WA.  to  Williams  Lake,  BC. 
Canada.  The  airspace  within  Canada  is 
excluded. 


J-534  [Revised] 

From  INT  Seattle,  WA.  033°  and  Whatcom, 
WA.  090=  radials;  Whatcom;  to  Williams 
Lake,  BC,  Canada,  excluding  the  airspace 
within  Canada. 

1-591  (Revised) 

From  Whatcom,  WA;  to  Kelowna,  BC, 
Canada.  The  segment  within  Canada  is 
excluded. 


Issued  in  Washington,  DC,  on  March  2, 
2000. 

Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 
(FR  Doc.  00-5950  Filed  3-9-00;  8:45  am) 

BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  734,  738,  740,  742,  743, 
744,  748  and  774 

[Docket  No.  000204027-0027-01] 

RiN  0694-AC14 

Revisions  to  License  Exception  CTP 

agency:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  by  revising  License  Exception 
CTP  to  reflect  continuing  technological 
advancement  in  the  computer  industry. 
Accordingly.  High  Performance 
Computers  (HPCs)  with  a  composite 
theoretical  performance  (CTP)  of  up  to 
33.000  millions  of  theoretical  operations 
per  second  (MTOPS)  can  be  exported  to 
Computer  Tier  2  countries,  and  HPCs 
with  a  CTP  up  to  20,000  MTOPS  can  be 
exported  to  civilian  end-users  and  end- 
uses  in  Computer  Tier  3  destinations 
under  License  Exception  CTP.  For 
military  end-users  and  end-uses  in 
Computer  Tier  3  countries,  the  CTP 
limit  remains  at  6.500  MTOPS  until 
August  14.  2000.  when  it  is  raised  to 
12.500  MTOPS.  This  coincides  with  the 
date  this  rule  raises  the  advance 
notification  level  for  HPC  exports  to 
Computer  Tier  3  countries  to  12.500 
MTOPS.  As  required  by  the  National 
Defense  Authorization  Act  of  1998 
(NDAA).  changes  in  the  advance 
notification  level  for  HPC  exports  to 
Tier  3  destinations  are  only  effective 
180  days  following  the  submission  of  a 
report  to  Congress.  This  report  was  sent 
to  Congress  on  February'  16.  2000.  This 
rule  also  moves  Romania  from 
Computer  Tier  3  to  Computer  Tier  2. 
effective  )une  15,  2000.  and  links  the 
level  of  HPCs  requiring  post-shipment 
verification  reporting  to  the  advance 
notification  level  for  HPC  exports  to 
Computer  Tier  3  destinations.  This  rule 
also  revises  the  Commerce  Control  List 
(CCL)  to  liberalize  the  national  security 
thresholds  for  digital  computers  to 
conform  with  recently  agreed  changes  in 
the  Wassenaar  List  of  Dual-Use  Goods 
and  Technologies,  and  corrects/updates 
the  mailing  address  for  submission  of 
post-shipment  reports. 
DATES:  This  rule  is  effective  March  10, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  A.  Lewis.  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
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Bureau  of  Export  i  administration. 
Telephone:  (202)  482-0092. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  1,  1000,  the  President 
announced  significant  changes  to  export 
control  policy  for  "' 

continues  the  A  " 
commitment,  as 
1999,  to  review 
policy  every  6  m 
advancements  in 


•Cs.  The  new  policy 
inistration's 

ounced  on  July  1 , 
id  update  its  HPC 
iths  to  reflect  rapid 

„ ^licroprocessor 

technology,  as  well  as  identify  any  risk 
posed  by  HPC  exj  orts  to  certain  end- 
users  and  countri(  is.  This  policy 
strengthens  Amer  ca's  high-tech 
competitiveness. '  vhile  maintaining 
export  controls  to  protect  U.S.  national 
security. 

The  Administration,  in  considtation 
with  the  national  security  commimity 
and  industry,  has  determined  the 
following  adjustn  ents  are  warranted. 
Effective  immedii  tely,  the  upper 
License  Exceptioi  i  CTP  level  for 
Computer  Tier  2  <  ountries  is  raised  from 
20,000  to  33,000  IrfTOPS  and  the  upper 
License  Exception  CTP  level  for  civil 
end-users  and  civ  il  end-uses  in 
Computer  Tier  3  countries  is  raised  from 
12,300  to  20.000  li^OPS.  For  military 
end-users  and  en(  l-uses  in  Computer 
Tier  3  countries,  the  upper  CTP  level 
remains  at  6,500  MTOPS  until  August 
14.  2000,  when  it  is  raised  to  12,500 
MTOPS.  This  coi|icides  with  the  date 
advance  notification 
irts  to  Computer  Tier 
1,500  to  12,500 
•ed  by  the  NDAA, 
ance  notification 
leverfor  HPC  exports  to  Tier  3 
destinations  are  cnly  effective  180  days 
following  the  sunnission  of  a  report  to 
Congress.  This  retoort  was  sent  to 
Congress  on  Febriiary  16,  2000.  This 
new  advance  notification  level  reflects 
the  Administratii^n's  determination  that 
widespread  conutiercial  availability  of 
computers  with  performance 
capabilities  up  tc  12,500  MTOPS  makes 
that  a  realistic  an  d  enforceable  level. 

This  rule  remoi^es  Romania  from 
Computer  Tier  3  and  places  it  in 
Computer  Tier  2.  However,  due  to 
requirements  in  I  he  1998  NDAA, 
removing  Romanpa  from  Computer  Tier 
3  is  not  effective  kmtil  120  days  after  the 
Congress  receive !  a  report  justifying 
such  a  removal.  On  February  16,  2000, 
the  President  infbrmed  the  Congress  of 
his  intent  to  remi  )ve  Romania  from 
Computer  Tier  3  thus,  Romania  will  be 
moved  to  Compv  ter  Tier  2  effective  June 
15. 2000. 

inks  the  performance 
level  of  HPCs  re(  uiring  post-shipment 
verification  repo  ling  to  the  advance 


this  rule  raises  thf 
level  for  HPC  exj 
3  countries  from  i 
MTOPS.  As  requjj 
changes  in  the  ac 


notification  level  for  HPC  exports  to 
Computer  Tier  3  destinations.  This 
change  implements  Section  1407(c)  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000  (P.L.  106-65, 
October  5, 1999),  which  amended 
Section  1213(e)  of  the  NDAA  for  FY98. 
As  a  result,  post-shipment  verification 
reporting  is  required  for  exports  of 
computers  with  a  CTP  greater  than 
6,500  MTOPS  to  Computer  Tier  3 
destinations  made  on  or  after  January 
23,  2000.  Post-shipment  verification 
reporting  is  required  for  exports  of 
computers  with  a  CTP  greater  than 
12,500  MTOPS  to  Computer  Tier  3 
destinations  made  on  or  after  August  14, 
2000. 

In  addition,  this  rule  amends  Export 
Control  Classification  Number  (ECCN) 
4A003  by  increasing  the  control  level 
for  digital  computers  from  2,000  to 
6,500  MTOPS  to  conform  with  recently 
agreed  changes  in  the  Wassenaar  List  of 
Dual-Use  Goods  and  Technologies.  To 
fulfill  U.S.  commitments  to  the 
Wassenaar  Arrangement  with  regard  to 
dual-use  items,  this  final  rule  also 
revises  the  reporting  requirements  for 
exports  of  digital  computers  controlled 
under  the  Wassenaar  Arrangement  and 
by  conforming  §  740.7  (License 
Exception  CTP)  and  §  742.12  (High 
Performance  Computers)  to  be 
consistent  with  the  recently  agreed 
national  secvuity  levels  for  digital 
computers. 

Finally,  this  rule  makes  conforming 
changes  in  parts  734,  738,  742,  744  and 
748. 

Due  to  rapid  advancement  in  HPC  and 
microprocessor  technology,  the  United 
States  will  routinely  review  these  levels 
to  determine  if  further  adjustments  are 
warranted.  In  particular,  agencies  will 
review  control  levels  by  April  2000  to 
determine  if  further  changes  are 
warranted;  additional  countries  may 
also  be  moved  between  tiers. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA,  as  amended,  in  Executive 
Order  12924  of  August  19,  1994,  as 
extended  by  the  President's  notices  of 
August  15, 1995  (60  FR  42767).  August 
14,  1996  (61  FR  42527),  August  13, 1997 
(62  FR  43629),  August  13,  1998  (63  FR 
44121),  and  August  13.  1999  (64  FR 
44101). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of  E.G. 
12866. 


2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  diat  collection  of 
information  displays  a  current  valid 
0MB  Control  Number.  This  regulation 
involves  collections  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  nvimbers 
0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  per  manual 
submission  and  40  minutes  per 
electronic  submission.  Miscellaneous 
and  recordkeeping  activities  account  for 
12  minutes  per  submission.  Infoiination 
is  also  collected  imder  0MB  control 
nimiber  0694-0107,  "National  Defense 
Authorization  Act,"  Advance 
Notifications  and  Post-Shipment 
Verification  Reports,  which  carries  a 
burden  hour  estimate  of  15  minutes  per 
report.  Information  is  also  collected 
under  OMB  control  nimiber  0694-0106, 
"Reporting  and  Recordkeeping 
Requirements  imder  the  Wassenaar 
Arrangement  EAR  Section  743",  which 
carries  a  burden  hour  estimate  of  1 1 
minutes  per  report.  This  rule  also 
involves  collections  of  information 
under  OMB  control  number  0694-0073, 
"Export  Controls  of  High  Performance 
Computers"  and  OMB  control  number 
0694-0093,  "Import  Certificates  and 
End-User  Certificates". 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procediue  Act  requiring 
notice  of  proposed  rule  making,  the 
opportimity  for  public  participation, 
and  a  delay  in  effective  date,  are 
inapplicable  because  this  regulation 
involves  a  military  or  foreign  affairs 
function  of  the  United  States  (see  5 
U.S.C.  553(a)(1)).  Further,  no  other  law 
requires  that  a  notice  of  proposed  rule 
making  and  an  opportunity  for  public 
comment  be  given  for  this  rule.  Because 
a  notice  of  proposed  rule  making  and 
opportunities  for  public  comment  are 
not  required  to  be  given  for  this  rule  by 
5  U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Office  of  Exporter  Services, 
Bureau  of  Export  Administration, 
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Department  of  Commerce,  P.O.  Box  273, 
Washington,  D.C.  20044. 

List  of  Subjects 

15  CFR  Parts  734  and  738 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 

15  CFR  Parts  740,  743  and  748 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade, 
Reporting  and  record  keeping 
requirements. 

15  CFR  Part  742 

Exports,  Foreign  trade. 

15  CFR  Parts  744  and  774 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  734,  738,  740,  742, 
743,  744,  748  and  774  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-774)  are  amended  as  foUowrs: 

1.  The  authority  citation  for  15  CFR 
part  734  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  PR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  12938,  59 
FR  59099,  3  CFR,  1994  Comp.,  p.  950;  E.O 
13020,  61  FR  54079,  3  CFR,  1996  Comp.  p. 
219;  E.O.  13026,  61  FR  58767,  3  CFR,  1996 
Comp.,  p.  228;  Notice  of  November  12,  1998, 
63  FR  63589,  3  CFR,  1998  Comp.,  p.  305; 
Notice  of  August  10,  1999,  64  FR  44101 
(August  13,  1999). 

2.  The  authority  citation  for  15  CFR 
Part  738  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.:  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c;  22  U.S.C.  3201  et  seq.;  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  E.O.  12924,  59  FR 
43437,  3  CFR,  1994  Comp.,  p.  917;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  August  10,  1999,  64  FR  44101 
(August  13,  1999). 

3.  The  authority  citation  for  15  CFR 
Part  740  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026,  61 
FR  58767,  3  CFR,  1996  Comp.,  p.  228:  Notice 
of  August  10,  1999,  64  FR  44101  (August  13, 
1999). 

4.  The  authority  citation  for  15  CFR 
Part  742  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  18  U.S.C.  2510  et  seq.; 
22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a;  E.O. 
12058,  43  FR  20947,  3  CFR,  1978  Comp.,  p. 
179;  E.O.  12851,  58  FR  33181, 3  CFR,  1993 
Comp.,  p.  608;  E.O.  12924,  59  FR  43437,  3 
CFR,  1994  Comp.,  p.  917;  E.O.  12938,  59  FR 
59099,  3  CFR,  1994  Comp.,  p.  950;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  November  12, 1998,  63  FR 


63589.  3  CFR,  1998  Comp.,  p.  305;  Notice  of 
August  10,  1999,  64  FR  44101  j(August  13, 
1999). 

5.  The  authority  citation  for  15  CFR 
part  743  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
10,  1999,  64  FR  44101  (August  13,  1999). 

6.  The  authority  citation  for  15  CFR 
part  744  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.;  22  U.S.C.  3201  et  seq.;  42  U.S.C. 
2139a;  E.O.  12058,  43  FR  20947,  3  CFR,  1978 
Comp.,  p.  179;  E.O.  12851,  58  FR  33181,  3 
CFR,  1993  Comp.,  p.  608;  E.O.  12924,  59  FR 
43437,  3  CFR,  1994  Comp.,  p.  917;  E.O. 
12938,  59  FR  59099,  3  CFR,  1994  Comp.,  p. 
950;  Notice  of  August  15. 1995  (60  FR  42767, 
August  17,  1995);  Notice  of  August  14, 1996 
(61  FR  42527);  Notice  of  August  13,  1997  (62 
FR  43629,  August  15,  1997);  Notice  of  August 
10,  1999,  64  FR  44101  (August  13, 1999). 

7.  The  authority  citation  for  15  CFR 
part  748  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026,  61 
FR  58767,  3  CFR,  1996  Comp.,  p.  228;  Notice 
of  August  10, 1999,  64  FR  44101  (August  13, 
1999). 

8.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  ef  seq.;  50 
U.S.C.  1701  etseq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  E.O.  12924,  59  FR 
43437,  3  CFR,  1994  Comp.,  p.  917;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  August  10, 1999,  64  FR  44101 
(August  13,  1999). 

PART  734— {AMENDED] 
§734.4    [Amended] 

9.  Section  734.4  is  amended  by 
revising  the  phrase  "12,300  MTOPS"  in 
paragraph  (a)  to  read  "20,000  MTOPS". 

PART  738— [AMENDED] 

10.  Supplement  No.  1  to  Part  738  is 
amended  by  revising  the  phrase  "greater 
than  20,000  MTOPS"  in  the  second 
footnote  to  read  "greater  than  33.000 
MTOPS". 

PART  740— [AMENDED] 

11.  Section  740.7  is  amended  by: 

a.  Adding  a  sentence  at  the  end  of 
paragraph  (c)(1)  and  adding  two 
sentences  at  the  end  of  paragraph  {d)(l); 
and 

b.  Revising  paragraphs  Cb)(2},  (c)(2). 
(d)(2).  (d)(5)(i).  (d)(5)(v).  introductory 


text  (d)(5)(v)(B)(l).  and  {d)(5Kv}(B){2)  to 
read  as  follows: 

§740.7    Computers  (CTP). 

***** 

(b)*  *  * 

(2)  Eligible  Computers.  The  computers 
eligible  for  License  Exception  CTP  to 
Tier  1  destinations  are  those  having  a 
Composite  Theoretical  Performance 
(CTP)  greater  than  6.500  Millions  of 
Theoretical  Operations  Per  Second 
(MTOPS). 
***** 

(c)*  *  • 

(1)  Eligible  Countries.  *  *  *  As  of 
Jime  15,  2000,  Romania  is  a  Computer 
Tier  2  country. 

(2)  Eligible  computers.  The  computers 
eligible  for  License  Exception  CTP  to 
Tier  2  destinations  are  those  having  a 
CTP  greater  than  6,500  MTOPS,  but  less 
than  or  equal  to  33,000  MTOPS. 

(d)*  *  * 

(1)  Eligible  Countries.  *  *   *  Until 
June  14,  2000,  Romania  is  a  Computer 
Tier  3  coimtry.  As  of  Jime  15,  2000, 
Romania  is  moved  to  Computer  Tier  2. 

(2)  Eligible  computers.  Computers 
with  a  CTP  greater  than  6,500  MTOPS, 
but  less  than  or  equal  to  20,000  MTOPS, 
are  eligible  for  License  Exception  CTP  to 
civil  end-users  and  end-uses.  Beginning 
on  August  14,  2000,  computers  having 

a  CTP  greater  than  6,500  MTOPS,  but 
less  than  or  equal  to  12,500  MTOPS,  axe 
eligible  for  License  Exception  CTP  to 
military  end-users  and  end-uses  subject 
to  the  restrictions  in  paragraph  (d)(3)  of 
this  section. 
***** 

(5)  NDAA  notification,  (i)  General 
requirement.  The  National  Defense 
Authorization  Act  (NDAA)  of  FY98 
enacted  on  November  18, 1997  requires 
advance  notification  of  certain  exports 
and  reexports  of  computers  to  Computer 
Tier  3  countries.  Prior  to  August  14, 
2000,  advance  notification  is  required 
for  all  exports  and  reexports  of 
computers  with  a  CTP  greater  than 
6,500  but  less  than  or  equal  to  20,000 
MTOPS  to  Computer  Tier  3 
destinations.  Beginning  on  August  14, 
2000,  advance  notification  is  required 
for  all  exports  and  reexports  of 
computers  with  a  CTP  greater  than 
12,500  but  less  than  or  equal  to  20,000 
MTOPS  to  Computer  Tier  3 
destinations.  For  each  such  transaction 
destined  to  Computer  Tier  3,  prior  to 
using  License  Exception  CTP,  you  must 
first  notify  BXA  by  submitting  a 
completed  Multipurpose  Application 
Form  (BXA-748P).  The  Multipurpose 
Application  Form  must  be  completed 
including  all  information  required  for  a 
license  application  according  to  the 
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§740.11    [Amended] 

12.  Section -740. 11  is  amended  by 
revising  the  phrase  "20,000  MTOPS"  in 
paragraphs  (a)(2){ii)  and  (iii)  and  in 
paragraph  (c)(2)(i)  to  read  "33,000 
MTOPS". 

13.  Supplement  No.  1  to  section 
740.11  is  amended  by  revising  the 
phrase  "20,000  MTOPS"  in  paragraphs 
(a){l)(ii),  {a)(l)(iii).  (b)(l)(ii),  and 
(b)(l)(iii)  to  read  "33,000  MTOPS". 

PART  742— {AMENDED] 

14.  Section  742.12  is  amended  by 
revising  the  phrase  "greater  than  2000" 
in  paragraph  (a)(1)  to  read  "greater  than 
6,500";  revising  the  phrase  "4,000 
MTOPS"  in  paragraph  (a)(3)  to  read 
"6,500  MTOPS";  revising  the  phrase 
"greater  than  20,000"  in  paragraph 
(b)(2)(i)  to  read  "greater  than  33,000" ; 
revising  the  phrase  "2,000  MTOPS"  in 
paragraphs  (b)(3)(i)(A),  {b)(3)(iii),  and 
(b)(3)(iv)  to  read  "6,500  MTOPS" 
wherever  it  occurs;  and  by  revising 
paragraphs  (b)(3)(i)(B),  {b)(3)(i)(C). 
(b)(3)(iv)  introductory  text, 
(b)(3)(iv)(B)(i),  and  (b)(3)(iv)(B)(2)  to 
read  as  follows: 


§  742.1 2    High  Performance  Computers 

***** 

(b)  *  *  * 
(3)*  *  * 

(i)*  *  * 

(B)  A  license  is  required  to  export  or 
reexport  computers  with  a  CTP  greater 
than  20,000  MTOPS  for  civilian  end- 
users  and  end-uses  in  countries  in 
Computer  Tier  3.  Prior  to  August  14, 
2000,  a  license  is  required  to  export  or 
reexport  computers  having  a  CTP 
greater  than  6,500  MTOPS  to  military 
end-users  and  end-uses  in  Computer 
Tier  3.  Beginning  on  August  14,  2000, 
a  license  is  required  to  export  or 
reexport  computers  having  a  CTP 
greater  than  12,500  MTOPS  to  military 
end-users  and  end-uses  in  Computer 
Tier  3. 

(C)  Prior  to  August  14,  2000,  a  license 
may  be  required  to  export  or  reexport 
computers  with  a  CTP  greater  than 
6,500  MTOPS  to  countries  in  Computer 
Tier  3  piu^uant  to  the  NDAA  (see 

§  740.7(d)(5)  of  the  EAR).  Beginning  on 
August  14,  2000,  a  license  may  be 
required  to  export  or  reexport 
computers  with  a  CTP  greater  than 
12,500  MTOPS  to  countries  in 
Computer  Tier  3  pursuant  to  the  NDAA 
(see  §  740.7(d)(5)  of  the  EAR). 

(ii)*   *   * 

(iii)*  *  * 

(iv)  Post-shipment  verification.  This 
section  outlines  special  post-shipment 
reporting  requirements  for  exporters  of 


certain  computers  to  destinations  in 
Computer  Tier  3.  Exporters  must  file 
post-shipment  reports  for  computer 
exports,  as  well  as  exports  of  items  used 
to  enhance  previously  exported  or 
reexported  computers,  according  to  the 
following  schedule:  for  exports 
occurring  on  or  after  February  3,  1998, 
but  on  or  before  January  22,  2000, 
reports  are  required  for  computers  with 
a  CTP  greater  than  2,000  MTOPS;  for 
exports  occurring  on  or  after  January  23, 
2000,  but  on  or  before  August  13,  2000, 
reports  are  required  for  computers  with 
a  CTP  greater  than  6,500  MTOPS;  and 
for  exports  occurring  on  or  after  August 
14,  2000,  reports  are  required  for 
computers  with  a  CTP  greater  than 
12,500  MTOPS.  Post-shipment  reports 
must  be  submitted  in  accordance  with 
the  provisions  of  this  paragraph 
(b)(3)(iv),  and  all  relevant  records  of 
such  exports  must  be  kept  in  accordance 
with  part  762  of  the  EAR. 

(A)*   *   * 

(B)*   *   * 

(1)  For  deliveries  by  U.S.  postal 
service:  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce.  P.O.  Box  273,  Attn:  Office  of 
Enforcement  Analysis  HPC  Team,  Room 
4065,  Washington,  D.C.  20044. 

(2)  For  courier  deliveries:  U.S. 
Department  of  Commerce,  Office  of 
Enforcement  Analysis  HPC  Team,  Room 
4065, 14th  Street  and  Constitution  Ave. 
NW,  Washington,  DC  20230. 


PART  743— [AMENDED] 

15.  Section  743.1  is  amended  by 
removing  and  reserving  paragraph  (e)(2); 
and  by  revising  paragraph  (c)(2)  (the 
note  is  unchanged),  as  follows: 

§743.1    Wassenaar  Arrangement. 

***** 

(c)*  *  * 

(2)  Reports  for  "digital  computers" 
and  "electronic  assemblies"  controlled 
under  ECCN  4A003.b  and  .c  are 
required  only  for  computers  with  a 
composite  theoretical  performance 
(CTP)  exceeding  6,500  MTOPS  or 
computer  enhancements  thereof  such 
that  the  CTP  exceeds  6,500  MTOPS. 
Records  for  software  controlled  by 
4D001  are  required  for  software 
specially  designed  for  the  development 
or  production  of  computers  having  a 
CTP  exceeding  6,500  MTOPS.  For  the 
calculation  of  CTP,  see  the  Technical 
Note  for  Category  4  in  the  Commerce 
Control  List  (Supplement  No.  2  to  part 
774  of  the  EAR). 
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PART  744— {AMENDED] 

16.  Supplement  No.  4  to  part  744  is 
amended  by  revising  the  phrase  "For 
computers  between  2,000  and  7,000 
MTOPS"  in  the  License  requirement 
coliunn  for  the  Israeli  entity  "Ben 
Gurion  University,  Israel"  to  read  "For 
computers  above  the  Tier  3  military 
level  described  in  §  742.12(b){3)(i)(B)". 

PART  748-{AMENDED] 

17.  Section  748.10  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4) 
introductory  text  as  follows: 

§  748.10    Import  and  End-User  Certificates. 


(b)  *  *  * 

(3)  Yoiu-  transaction  involves  an 
export  to  the  People's  Republic  of  China 
of  a  computer,  you  must  obtain  a  PRC 
End-User  Certificate,  regardless  of  dollar 
value,  as  follows: 

(i)  For  license  applications  submitted 
on  or  before  August  13,  2000,  a  PRC 
End-User  Certificate  is  required  for 
computers  with  a  Composite  Theoretical 
Performance  (CTP)  greater  than  6,500 
Million  Operations  Per  Second 
(MTOPS)  and  for  license  applications 
submitted  on  or  after  August  14,  2000, 
a  PRC  End-User  Certificate  is  required 
for  computers  with  a  CTP  greater  than 
12,500  MTOPS; 

(ii)  For  exports  under  License 
Exception  CTP  occurring  on  or  before 
August  13,  2000,  a  PRC  End-User 
Certificate  is  required  for  computers 
with  a  CTP  of  greater  than  6,500  MTOPS 
and  for  such  exports  occurring  on  or 
after  August  14,  2000,  a  PRC  End-User 
Certificate  is  required  for  computers 
with  a  CTP  greater  than  12,500. 

(4)  Your  license  application  involves 
the  export  of  commodities  and  software 
classified  in  a  single  entry  on  the  CCL, 
the  total  value  of  which  exceeds  $5,000. 
Note  that  this  $5,000  threshold  does  not 
apply  to  exports  to  the  People's 
Republic  of  China  of  computers  subject 
to  the  provisions  of  §  748.10(b)(3). 


PART  774— [AMENDED] 

18.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
4 — Computers  is  amended  by  revising 
Export  Control  Classification  Number 
(ECCN)  4A003,  to  read  as  follows: 


4A003  "Digital  computers",  "electronic 
assemblies",  and  related  equipment 
therefor,  and  specially  designed 
components  therefor. 

License  Requirements 

Reason  for  Control:  NS,  MT,  CC.  AT. 
NP,XP 


Control(s) 


Country  chart 


NS  applies  to  4A003.b  NS  Column  1. 

and  .c. 

NS  applies  to  4A003.a,  d,      NS  Column  2. 
.e,  and  .g. 

MT  applies  to  digital  com-     NfT  Column  1. 
puters  used  as  ancillary 
equipment  for  test  fa- 
cilities and  equipment 
that  are  controlled  by 
9B005  or  9B006. 

CC  applies  to  digital  com-      CC  Column  1. 
puters  for  computerized 
finger-print  equipment. 

AT  applies  to  entire  entry      AT  Column  1. 
(refer  to  4A994  for  con- 
trols on  digital  com- 
puters with  a  CTP  >  6 
but  <  to  6,500  Mtops). 

NP  applies  to  digital  computers  with  a  CTP 
greater  than  6,500  Mtops,  unless  a  Li- 
cense Exception  is  available.  See 
§  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  policies. 

XP  applies  to  digital  computers  with  a  CTP 
greater  than  6,500  Mtops,  unless  a  Li- 
cense Exception  is  available.  XP  controls 
vary  according  to  destination  and  end- 
user  and  end-use.  See  §742.12  of  the 
EAR  for  additional  information. 

Note:  For  all  destinations,  except  Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Sudan,  and 
Syria,  no  license  is  required  (NLR)  for 
computers  with  a  CTP  greater  than  6,500 
Mtops,  and  for  assemblies  described  in 
4A003.C  that  are  not  capable  of  exceeding  a 
CTP  greater  than  6,500  Mtops  in  aggregation. 
Computers  controlled  in  this  entry  for  MT 
reasons  are  not  eligible  for  NLR. 

License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  under  License 
Exceptions. 

License  Exceptions 

LVS:  $5000;  N/A  for  MT  and  "digital" 
computers  controlled  by  4A003.b  and 
having  a  CTP  exceeding  10,000  MTOPS; 
or  "electronic  assemblies"  controlled  by 
4A003.C  and  capable  of  enhancing 
performance  by  aggregation  of 
"computing  elements"  so  that  the  CTP 
of  the  aggregation  exceeds  10,000 
MTOPS. 

GBS:  Yes,  for  4A003.d,  .e,  and  .g  and 
specially  designed  components  therefor, 
exported  separately  or  as  part  of  a 
system. 


CTP:  Yes,  for  computers  controlled  by 
4A003.a,  .b  and  .c,  to  the  exclusion  of 
other  technical  parameters,  with  the 
exception  of  parameters  specified  as 
controlled  for  Missile  Technology  (MT) 
concerns  and  4A003.e  (equipment 
performing  analog-to-digital  or  digital- 
to-analog  conversions  exceeding  die 
limits  of  3A001.a.5.a).  See  §  740.7  of  the 
EAR. 

CrV:  Yes.  for  4A003.d  (having  a  3-D 
vector  rate  less  than  75  M  vectors/sec), 
.e,  and  .g. 

List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value. 

Related  Controls:  See  also  4A994  and 
4A980. 

Related  Definitions:  N/A. 

Items: 

Note  1:  4AO03  includes  the  following: 

a.  Vector  processors; 

b.  Array  processors; 

c.  Digital  signal  processors; 

d.  Logic  processors; 

e.  Equipment  designed  for  "image 
enhancement"; 

f.  Equipment  designed  for  "signal 
processing". 

Note  2:  The  control  status  of  the  "digital 
computers"  and  related  equipment  described 
in  4A003  is  determined  by  the  control  status 
of  other  equipment  or  systems  provided: 

a.  The  "digital  computers"  or  related 
equipment  are  essential  for  the  operation  of 
the  other  equipment  or  systems; 

b.  The  "digital  computers"  or  related 
equipment  are  not  a  "principal  element"  of 
the  other  equipment  or  systems;  and 

N.B.  1:  The  control  status  of  "signal 
processing"  or  "image  enhancement" 
equipment  specially  designed  for  other 
equipment  with  functions  limited  to  those 
required  for  the  other  equipment  is 
determined  by  the  control  status  of  the  other 
equipment  even  if  it  exceeds  the  "principal 
element"  criterion. 

N.B.  2:  For  the  control  status  of  "digital 
computers"  or  related  equipment  for 
telecommunications  equipment,  see  Category 
5,  Part  1  (Telecommunications). 

c.  The  "technology"  for  the  "digital 
computers"  and  related  equipment  is 
determined  by  4E. 

a.  Designed  or  modified  for  "fault 
tolerance"; 

Note:  For  the  purposes  of  4A003.a..  "digital 
computers"  and  related  equipment  are  not 
considered  to  be  designed  or  modified  for 
"fault  tolerance"  if  they  utilize  any  of  the 
following: 

1 .  Error  detection  or  correction  algorithms 
in  "main  storage"; 

2.  The  interconnection  of  two  "digital 
computers"  so  that,  if  the  active  central 
processing  unit  fails,  an  idling  but  mirroring 
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central  processing  ur  it  can  continue  the 
system's  functioning 

3.  The  interconnec  ion  of  two  central 
processing  units  by  c  ata  channels  or  by  use 
of  shared  storage  to  f  ennit  one  central 
processing  unit  to  pe  -form  other  work  until 
the  second  central  pr  x;essing  unit  fails,  at 
which  time  the  first  c  entral  processing  unit 
takes  over  in  order  to  continue  the  system's 
functioning;  or 

4.  The  synchronizi  tion  of  two  central 
processing  units  by '  software"  so  that  one 
central  processing  ur  it  recognizes  when  the 
other  central  process  ng  unit  fails  and 
recovers  tasks  from  t  le  failing  unit. 

b.  "Digital  computers"  having  a 
"composite  theore  ical  performance" 
("CTP")  exceeding  6,500  million 
theoretical  operatii  >ns  per  second 
(Mtops); 

c.  "Electronic  assemblies"  specially 
designed  or  modifi  ed  to  be  capable  of 
enhancing  perform  ance  by  aggregation 
of  "computing  elej  lents"  ("CEs")  so 
that  the  "CTP"  of  t  le  aggregation 
exceeds  the  limit  i  1 4A0Q3.b.; 

Note  1:  4A003.C  ap  plies  only  to  "electronic 
assemblies"  and  proj  rammable 
interconnections  not  exceeding  the  limit  in 
4A003.b.  when  shipf  ed  as  unintegrated 
"electronic  assemblii  is".  It  does  not  apply  to 
"electronic  assemblii  is"  inherently  limited  by 
nature  of  their  desigi  for  use  as  related 
equipment  controllei  I  by  4A003.d,  or 
4A003.e 

Note  2:  4A003.C  d(  es  not  control 
"electronic  assemblii  is"  specially  designed 
for  a  product  or  fami  y  of  products  whose 
maximum  configural  ion  does  not  exceed  the 
limit  of  4A003.b. 

d.  Graphics  acce  lerators  and  graphics 
coprocessors  exce<iding  a  "three 
dimensional  Vectcr  Rate"  of  3,000,000; 

e.  Equipment  pe  rforming  emalog-to- 
digital  conversion  i  exceeding  the  limits 
inSAOOl.a.S; 

f.  Reserved. 

g.  Equipment  sp  ecially  designed  to 
provide  external  ii  iterconnection  of 
"digital  computer!  "  or  associated 
equipment  that  all  dws  communications 
at  data  rates  exceeding  80  Mbyte/s. 

Note:  4A003.g  doe  5  not  control  internal 
interconnection  equ  pment  (e.g.,  backplanes, 
buses)  passive  interc  onnection  equipment, 
"network  access  con  Lrollers"  or 
"communication  chi  nnel  controllers". 


Dated:  March  2,  2^00 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  f( 

Administration. 

[FR  Doc.  00-5516  Filed 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1615  and  1616 


Standard  for  the  Flammabillty  of 
Chlklran's  Sleepwear:  Sizes  0  Through 
6X;  Standard  for  the  Flammabillty  of 
Children's  Sleepwear:  Sizes  7  Through 
14 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  amendments. 

summary:  The  Commission  is  amending 
the  flammability  standards  for 
children's  sleepwear  in  sizes  0  through 
6X  and  sizes  7  through  14  by  revising 
the  laimdering  procedure  specified  in 
those  standards.  These  laundering 
procediues  help  assure  that  any 
chemical  flame  retardants  are  not 
removed  or  degraded  with  repeated 
washing  and  drying,  thereby  creating  a 
flammability  hazard.  The  Commission  is 
issuing  these  amendments  because  the 
detergent  specified  by  the  existing 
laundering  procedure  is  no  longer 
available  and  the  operating 
characteristics  of  the  washing  and 
drying  machines  required  by  that 
procedure  are  no  longer  representative 
of  machines  now  used  for  home 
laundering. 

DATES:  The  rule  will  become  effective 
on  April  10,  2000  and  will  apply  to 
products  manufactiued  or  imported 
after  that  date.  The  incorporation  by 
reference  of  the  publication  listed  in 
this  rule  is  approved  by  the  Director  of 
the  Federal  Register  as  of  April  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Borsari,  Office  of  Compliance, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0400,  extension  1370. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Flammable  Fabrics  Act  ("FFA") 
(15  U.S.C.  1191  et  seq.)  authorizes  the 
Commission  to  issue  and  amend 
flammability  standards  and  regulations 
to  protect  the  public  from  unreasonable 
risks  of  death,  injury,  and  property 
damage  from  fire  associated  with 
products  of  wearing  apparel  made  from 
fabric  and  related  materials. 

In  1971,  the  Secretary  of  Commerce 
issued  a  flammability  standard  for 
children's  sleepwear  in  sizes  0  through 
6X  to  protect  young  children  from  death 
and  serious  bum  injiuies  which  had 
been  associated  with  ignition  of 
sleepwear  garments  such  as  nightgowns 
and  pajamas,  by  small  open-flame 
sources.  That  standard  became  effective 


in  1972,  and  is  codified  at  16  CFR  Part 
1615. 

In  1973,  authority  to  issue 
flammability  standards  imder  the  FFA 
was  transferred  from  the  Department  of 
Commerce  to  the  Consxmaer  Product 
Safety  Commission  by  section  30(b)  of 
the  Consimier  Product  Safety  Act  (15 
U.S.C.  2079(b)).  In  1974,  the 
Commission  issued  a  flanmiability 
standard  for  children's  sleepwear  in 
sizes  7  through  14.  That  standard 
became  effective  in  1975  and  is  codified 
at  16  CFR  part  1616. 


B.  Amending  the  Flammability 
Standards 

As  discussed  below,  laimdering 
procedures  are  prescribed  by  the 
standards  to  help  assure  that  any  flame 
retardant  treatment  used  in  the 
production  of  children's  sleepwear  does 
not  deteriorate  over  time  and  thereby 
create  a  flammability  hazard.  However, 
the  current  procedures  are  out  of  date  in 
several  respects. 

1.  Current  Laundering  Procedures 

Each  of  the  children's  sleepwear 
standards  describes  the  apparatus  and 
procedm'e  used  to  test  items  for 
compliance  with  the  standard.  See  16 
CFR  1615.4  and  1616.5.  Section 
1615.4(g)(4)  of  the  standard  for  sizes  0 
through  6X  and  section  1616.5(c)(4)  of 
the  standard  for  sizes  7  through  14 
require  that  testing  shall  be  performed 
on  finished  items,  as  produced  (or  after 
one  washing  and  drying  in  the  case  of 
garments  labeled  with  instructions  to 
wash  before  wearing)  and  after  they 
have  been  washed  and  dried  50  times  in 
accordance  with  a  specified  laundering 
procedure.  That  laimdering  procedure  is 
AATCC  Test  Method  124-69,  published 
by  the  American  Association  of  Textile 
Chemists  and  Colorists  ("AATCC").(1) » 
Each  standard  incorporates  specific 
aspects  of  that  laundering  procedure  by 
reference. 

The  AATCC  Test  Method  was 
developed  in  1967  and  revised  in  1969. 
AATCC  Test  Method  124-69  specifies 
operating  characteristics  of  the  washing 
machine  and  dryer  to  be  used,  wash 
water  and  rinse  water  temperatures, 
exhaust  temperature  of  the  dryer,  and  a 
particular  detergent,  AATCC  Standard 
Detergent  124.  These  specifications  are 
representative  of  the  equipment,  wash, 
rinse,  and  drying  temperatm-es,  and 
detergent  used  for  home  laimdering  in 
the  1960s.  For  example,  AATCC 


'  Numbers  in  parentheses  identify  reference 
documents  in  the  List  of  Relevant  Documents  at  the 
end  of  this  notice.  Requests  for  inspection  of  any 
of  these  documents  should  be  made  at  the  Office 
of  the  Secretary,  4330  East-West  Highway,  room 
502,  or  by  calling  that  office  at  (301)  504-0800. 
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Standard  Detergent  124  is  a  high- 
phosphate  powder  with  optical 
brightener,  similar  to  the  phosphate- 
based  detergents  sold  to  consumers 
between  1950  and  1970.(3) 

Since  1970,  environmental  concerns 
about  water  pollution  have  resulted  in 
the  elimination  of  phosphate-based 
detergents  for  home  laundering.  Today, 
all  laundry  detergents  sold  to  consumers 
are  nonphosphate-based.  Additionally, 
energy-efficient  washing  machines  and 
dryers  ciurently  sold  for  consiuner  use 


have  operating  characteristics  and 
temperature  settings  which  differ  from 
those  specified  by  AATCC  Test  Method 
124-69.(3) 

2.  Revised  Laundering  Test  Method 

hi  1996.  AATCC  revised  AATCC  Test 
Method  124,  "Appearance  of  Fabrics 
After  Repeated  Home  Laundering. "(2) 
The  1996  AATCC  test  method  more 
closely  resembles  the  equipment  and 
practices  currently  used  for  household 
laundering  of  fabrics.  The  revised  test 

Table  1.— AATCC  TEST  METHOD  124 


method  differs  from  AATCC  Test 
Method  1 24-69  by  specifying  the  use  of 
a  nonphosphate-based  detergent.  The 
1996  test  method  also  specifies  use  of  a 
washing  machine  with  different 
operating  characteristics  than  those 
specified  by  AATCC  Test  Method  124- 
69,  and  rinse  water  temperatures  which 
differ  from  those  in  the  older  test 
method. (3)  Table  1,  below,  provides  a 
summary  comparison  of  the  two  test 
methods. 


Wash/dry  Conditions 


Version  1969 


Version  1996 


Washing  Machine; 

Cycle 

Wash  Water  Temp. 
Rinse  Water  Temp. 

Water  Level  

Agitator  Speed 

Wash  Time  

Spin  Speed  

Final  Spin  Cycle  ... 


Normal  

6Q±3°C  

41±3''C  

Full  

70  ±  5  spm  ... 
12  minutes  .. 
500-510  rpm 

4  minutes  

Normal  , 

140-160'F  ... 

5  minutes  


Normal/Cotton  Sturdy. 

60  ±  3°C. 

Less  Than  29°C. 

18  ±1  gal. 

179±2spm. 

12  minutes 

630-660  rpm. 

6  minutes. 


Dryer: 

Cycle 

Exhaust  Temp 
Cool  Down  Cycle 


strokes  (or  cycles)  per  minute:  rpm  =  revolutions  per  minute 


Cotton  Sturdy 
140-160°F  .... 
5  minutes  


Durable  Press 
140-160°F. 
10  minutes. 


spm: 


In  1996,  AATCC  also  annoimced  that 
when  that  organization's  supply  of 
Standard  Detergent  124  is  depleted,  that 
detergent  will  no  longer  be  available. 
AATCC  is  the  only  source  for  Standard 
Detergent  124.  Additionally,  washing 
machines  now  offered  for  sale  do  not 
have  the  settings  and  operating 
characteristics  of  the  washing  machine 
specified  by  AATCC  Test  Method  124- 
69.(3) 

3.  Review  of  Existing  Standards 

As  explained  in  the  notice  of 
proposed  rulemaking,  the  Conmiission 
staff  reviewed  and  analyzed  twelve 
other  international  and  technical 
association  standards  or  test  methods  to 
determine  if  any  were  appropriate  for 
consideration  in  this  proceeding.  All  of 
the  identified  standards  for  fabric 
laundering  have  significant  deficiencies. 
They  are  either  based  on  earlier  versions 
of  AATCC  Test  Method  124  (with 
obsolete  detergent  and  equipment), 
require  equipment  not  available  in  the 
U.S.,  use  only  water  in  the  laundering 
procedure,  or  specify  significantly  lower 
wash  and  rinse  water  temperatiu-es  than 
those  still  available  for  consumers. 

4.  Comparability  of  Test  Results 

In  order  to  compare  the  results  of 
laundering  using  AATCC  Test  Method 
124-69  with  those  of  the  new  AATCC 


Test  Method  124-96  the  Commission 
performed  some  tests  of  fabrics  using 
each  method.  The  laundering  tests 
indicated  that  changes  in  washing 
machine  and  dryer  operating  conditions 
between  the  old  and  new  versions  of 
AATCC  Test  Method  124  did  not  make 
a  difference  in  the  flammability 
performance  of  the  fabrics  tested. 
However,  the  cotton  sleepwear  that  was 
treated  with  the  phosphorous-based 
Pyrovatex  CP-new  did  not  perform  well 
in  flammability  testing  after  laundering 
with  the  new  AATCC  detergent  or  after 
laundering  with  common  powder 
detergents.  Liquid  detergents  did  not 
seem  to  adversely  affect  flammability 
performance.  Fabrics  treated  with  the 
antimony-based  FR  showed  some 
random  failures  that,  according  to 
laboratory  chemical  analyses, 
apparently  were  unrelated  to  the 
detergent  and  laundering  conditions. 
The  new  AATCC  detergent  did  not 
affect  the  flammability  of  the  imtreated 
polyester  fabrics.  However,  one 
polyester  fabric  did  show  reduced  flame 
resistance  when  a  liquid  fabric  softener 
was  used.  Labels  on  both  liquid  and 
sheet  fabric  softener  packages  state  that 
they  should  not  be  used  on  garments 
labeled  as  flame  resistant. 

After  CPSC  informed  the 
manufacturer  of  Pyrovatex  of  the  results 
the  memufacturer  conducted  additional 


studies  and  determined  that  such  factors 
as  the  fabric,  the  application  process, 
storage  conditions,  and  consumer  care 
practices  can  affect  the  flame  resistance 
of  the  light  weight  fabrics  used  for 
children's  sleepwear.  Because  the 
manufacturer  has  little  control  over 
these  factors,  the  company  decided, 
with  one  exception,  to  withdraw 
Pyrovatex  from  sale  to  the  sleepwear 
industry. 

With  the  withdrawal  of  Pyrovatex  for 
treating  children's  sleepwear.  the 
change  in  detergent  and  laundering 
equipment  from  AATCC  124-69  to 
AATCC  124-96  will  not  have  any  effect 
on  the  flammability  performance  of 
children's  sleepwear  on  the  market. 

5.  Proposed  Amendment  of  Standards 

On  March  17, 1999,  the  Commission 
proposed  to  revise  the  laundering 
procedures  specified  in  16  CFR 
1632.5(b)  to  those  of  AATCC  Test 
Method  124-1996.  64  FR  13132.  As 
explained  in  the  preamble  to  the 
proposed  rule,  the  Commission 
determined  that  an  advance  notice  of 
proposed  rulemaking  was  not  necessary 
to  begin  this  proceeding.  Id.  at  13128. 
The  amendments  preserve  the  original 
intent  and  effect  of  the  existing  test 
method,  modifying  that  method  only  as 
necessary  to  reflect  the  existence  of 
modem  equipment  and  detergent. 
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regulations 
ision  to  employ  a 
different  from 
124  if  it  concludes 
is  substantively  as 


received  comments 
e  from  the  Soap  and 

("SDA"). 
Manufacturers 

and  the  National 
HJCC").  ATMI  and 
their  support  for 
SDA's  comments 


Moreover,  the  existing 
permit  the  Commi 
laundering  test  me  thod 
AATCCTestMethad 
that  the  test  methc  d 
protective. 

The  Commissioi  i 
on  the  proposed  n  li 
Detergent  Associa^on 
American  Textile 
Institute  ("ATMI" 
Cotton  Council  (" 
NCC  both  express(  d 
the  proposed  revis  io 
are  discussed  below. 

Wash  and  Rinse  W  ater  Temperatures 

SDA  suggested  1  hat  the  Commission 
consider  a  laundefing  protocol  different 
than  AATCC  Test  Method  124.  SDA's 
suggested  protocol  calls  for  cooler  wash 
and  rinse  temperajiu-es,  stating  that  they 
are  more  representative  of  today's 
laimdering  condit  ons. 

The  Commissioi  \  declines  to  make 
this  change.  Many  water  heaters  in  use 
today  are  set  at  60  :/140F.  Thus, 
consumers  have  h  stter  wash  water 
available  to  them  han  the  32C/90F  that 
SDA  recommends!  It  is  appropriate  that 
the  laundering  requirements  reflect  not 
necessarily  the  average  conditions,  but 
the  most  rigorous  that  a  consumer  is 
likely  to  use.  By  s  )ecifying  a  hot  water 
wash  and  a  cold  v  ater  rinse,  the  revised 
CPSC  standard  re]  iresents  the  most 
rigorous  real,  alth  )ugh  not  necessarily 
average,  wash  conditions. 

Water  Hardness 


s  aecii 


some 


SDA  also  suggested 
standard  should 
criteria.  While 
factor  that  may 
performance  of 
Commission  has 
hardness  is  a 
flame  retardant 
currently  marketed 
Commission  is  o 
outdated  detergei^t 
conditions  in  the 
standards.  It  is 
this  proceeding  tc 
criteria. 

Ballast  Load  Weight 

gge  ited  I 


that  the  revised 
ify  water  hardness 
wa^er  hardness  is  one 
afiect  the  flammability 
fabrics,  the 
evidence  that  water 
sign  ficant  problem  for 
treated  products 
.  At  this  time,  the 
correcting  the 
and  laundering 
current  FFA 
within  the  scope  of 
consider  additional 


I  O  ' 


rly  I 


not 


The  SDA  su] 
ballast  load  wei; 
lb).  CPSC's  current 
3.64  kg  (8  lb) 
Method  124  only 
SDA  may  not 
is  retaining  the 
As  explained 
only  correcting 
the  laundering 
altering  other  criteria 


iglit 


havB 


changing  the 
to  2.7±0.1  kg  {6±0.2 
standard  specifies 
the  AATCC  Test 
requires  1.8kg  (4  lb), 
realized  that  CPSC 
load  requirement, 
aboli^e,  the  Commission  is 
outdated  aspects  of 
stindard.  It  is  not 


la  rger 


Omit  Reference  to  a  Specific  Date 

Finally,  SDA  suggested  that  the 
Commission  not  refer  to  the  specific 
year  of  the  AATCC  standard  but  simply 
refer  to  the  most  current  method.  This 
would  alleviate  the  need  to  revise  the 
standard  every  time  the  AATCC 
standard  is  revised. 

The  Commission  cannot  accept  this 
suggestion.  For  any  change  by  AATCC 
to  have  the  force  and  effect  of  a 
Commission  rule,  the  Commission  must 
formally  adopt  it  through  notice  and 
conunent  rulemaking. 

6.  Final  Rule 

The  amendments  require  specimens 
to  be  tested  as  produced  (or  after  one 
washing  and  drying)  and  after  washing 
and  drying  50  times  using  the  procedure 
specified  in  AATCC  Test  Method  124- 
1996.  The  amendments  incorporate  that 
test  method  into  the  sleepwear  standard 
by  reference. 

The  amendments  also  include  minor 
changes  to  the  enforcement  regulations 
at  16  CFR  1615.32  and  1616.32 
prescribing  the  procedure  for  seeking 
approval  from  the  Commission  for  use 
of  alternate  laundering  procedures.  The 
amendments  of  those  sections: 

(i)  Update  the  laundering  procediue 
prescribed  by  the  sleepwear  standards 
to  AATCC  Test  Method  124-1996;  and 

(ii)  Substitute  the  words  "Assistant 
Executive  Director  for  Compliance"  for 
"Associate  Executive  Director  for 
Compliance  and  Enforcement"  to  reflect 
the  current  title  for  that  position. 

The  amendments  of  the  enforcement 
rules  implementing  the  standard  for 
sizes  7  through  14  also  include  a 
revision  of  §  1616.32(g),  Commission 
testing  for  compliance.  The  amendment 
corrects  an  erroneous  citation  in  the 
regulations  to  the  laundering  provisions 
of  the  standard.  The  correct  citation  in 
the  amendment  is  to  §  1616.5(c)(4)(ii)  of 
the  standard  rather  than 
§  1616.5(c)(4)(iii)  in  the  existing  text.  No 
similar  error  exists  in  the  enforcement 
rules  implementing  the  standard  for 
sizes  0  through  6X. 

7.  Effective  Date 

The  Commission  proposed  that  the 
amendments  become  effective  30  days 
after  publication  of  a  final  rule.  64  FR 
13128.  As  discussed  in  the  preamble  to 
the  proposed  rule,  the  standard 
detergent  specified  by  the  existing 
laundering  method  in  the  standard  is  no 
longer  available.  Thus  the  Commission 
believes  that  an  effective  date  30  days 
after  publication  of  final  amendments 
will  be  in  the  public  interest.  The 
Commission  is  not  withdrawing  or 
limiting  the  exemption  for  products  in 


inventory  or  with  the  trade  as  provided 
by  section  4(b)  of  the  FFA. 

The  Commission  received  no 
comments  on  the  proposed  effective 
date.  The  Commission  continues  to 
believe  that  an  effective  date  of  thirty 
days  allows  adequate  notice  to  all 
interested  persons  of  the  change  in 
laimdering  procedure,  and  at  the  same 
time  assures  that  the  Commission  will 
be  able  to  test  for  compliance  with  the 
standards  without  interruption.  Those 
manufacturers  who  perform  prototype 
testing  in  accordance  with  the 
laundering  procedure  specified  in  the 
standard  will  also  benefit  from  a 
relatively  short  effective  date. 

C.  Other  Issues . 

1 .  Impact  on  Small  Businesses 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Commission  certified  that 
the  proposed  amendments  to  the 
children's  sleepwear  standards  and 
enforcement  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
including  small  businesses.  64  FR 
13129.  Because  the  amendment  codifies 
existing  industry  testing  practices  (and 
reflects  current  consumer  practices),  it 
is  not  expected  to  have  an  effect  on 
small  entities. 

2.  Environmental  Considerations 

The  amendments  fall  within  the 
categories  of  Commission  actions 
described  at  16  CFR  1021.5(c)  that  have 
little  or  no  potential  for  affecting  the 
hxunan  environment.  As  discussed  in 
the  proposed  rule,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

3.  Executive  Orders 

Executive  Order  12988  (February  5, 
1996),  requires  agencies  to  state  in  clear 
language  the  preemptive  effect,  if  any,  to 
be  given  to  a  new  regulation.  The 
amendments  modify  two  flammability 
standards  issued  under  the  FFA.  With 
certain  exceptions  which  are  not 
applicable  in  this  instance,  no  state  or 
political  subdivision  of  a  state  may 
enact  or  continue  in  effect  "a 
flammability  standard  or  other 
regulation"  applicable  to  the  same  fabric 
or  product  covered  by  an  FFA  standard 
if  the  state  or  local  flammability 
stemdard  or  other  regulations  is 
"designed  to  protect  against  the  same 
risk  of  the  occurrence  fire"  unless  the 
state  or  local  flammability  standard  or 
regulation  "is  identical"  to  the  FFA 
standard.  See  section  16  of  the  FFA  (15 
U.S.C.  1203).  Consequently,  the 
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amendments  will  preempt  nonidentical 
state  or  local  flammability  standards  or 
regulations  that  are  intended  to  address 
the  unreasonable  risk  of  fire  associated 
with  ignition  of  children's  sleepwear  in 
sizes  0  through  14. 

The  Commission  has  also  evaluated 
this  rule  in  light  of  the  principles  stated 
in  Executive  Order  13132  concerning 
federalism,  even  though  that  Order  does 
not  apply  to  independent  regulatory 
agencies  such  as  CPSC.  The 
Commission  does  not  expect  that  the 
rule  will  have  any  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  various 
levels  of  government. 

List  of  Subjects  in  16  CFR  Parts  1615 
and  1616 

Clothing,  Consimier  protection. 
Flammable  materials.  Incorporation  by 
reference,  Infants  and  children, 
Labeling,  Records,  Sleepwear,  Textiles, 
Warrcuities. 

Conclusion 

Therefore,  piu-suant  to  the  authority  of 
section  30(b)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2079(b))  and 
sections  4  and  5  of  the  Flammable 
Fabrics  Act  (15  U.S.C.  1193.  1194).  the 
Commission  hereby  amends  title  16  of 
the  Code  of  Federal  Regulations,  chapter 
n.  Subchapter  D,  parts  1615  and  1616  to 
read  as  follows: 

PART  1615— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  0  THROUGH  6X 

1 .  The  authority  for  subpart  A  of  part 
1615  continues  to  read  as  follows: 

Authority:  Sec.  4,  67  Stat.  112,  as 
amended,  81  Stat.  569-570: 15  U.S.C.  1193. 

2.  Section  1615.4  is  amended  by 
revising  paragraphs  (g)(4)(i)  and  (g)(4)(ii) 
to  read  as  follows: 

§  1 61 5.4    Test  procedure. 

(g)  Testing  *   *   * 

(4)  Laundering,  (i)  The  procedures 
described  in  sections  1615.4(b)  through 
(g)  shall  be  carried  out  on  finished  items 
(as  produced  or  after  one  washing  and 
drying)  and  after  they  have  been  washed 
and  dried  50  times  in  accordance  with 
sections  8.2.2,  8.2.3,  and  8.3.1(A)  of 
AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  Technical  Manual 
of  the  American  Association  of  Textile 
Chemists  and  Colorists,  vol.  73,  1997, 
which  is  incorporated  by  reference. 
Copies  of  this  document  are  available 
fi-om  the  American  Association  of 
Textile  Chemists  and  Colorists,  P.O.  Box 


12215,  Research  Triangle  Park,  North 
Carolina  27709.  This  document  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington.  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Items  which 
do  not  withstand  50  launderings  shall 
be  tested  at  the  end  of  their  useful 
service  life. 

(ii)  Washing  shall  be  performed  in 
accordance  with  sections  8.2.2  and  8.2.3 
of  AATCC  Test  Method  124-1996.  using 
wash  temperature  V  (60°±3°C.  140°±5°F) 
specified  in  Table  II  of  that  method,  and 
the  water  level,  agitator  speed,  washing 
time,  spin  speed  and  final  spin  cycle 
specified  for  "Normal/Cotton  Sturdy"  in 
Table  III.  A  maximum  washer  load  shall 
be  3.64  Kg  (8  pounds)  and  may  consist 
of  any  combination  of  test  samples  and 
diuiuny  pieces.  Drying  shall  be 
performed  in  accordance  with  section 
8.3.1(A)  of  that  test  method.  Tumble 
Dry.  using  the  exhaust  temperature 
(66°±5°C.  150''±10°F)  and  cool  down 
time  of  10  minutes  specified  in  the 
"Durable  Press"  conditions  of  Table  IV. 
Alternatively,  a  different  number  of 
times  under  another  washing  and  drying 
procedure  may  be  specified  and  used,  if 
that  procedm-e  has  previously  been 
found  to  be  equivalent  by  the  Consumer 
Product  Safety  Commission.  Such 
laundering  is  not  required  of  items 
which  are  not  intended  to  be  laundered, 
as  determined  by  the  Consumer  Product 
Safety  Commission. 
***** 

3.  The  authority  for  subpart  B  of  part 
1615  continues  to  read  as  follows: 

Authority:  Sec.  5.  67  Stat.  112-113.  as 
amended,  81  Stat.  570;  15  U.S.C.  1194. 

4.  Section  1615.32  is  amended  by 
revising  paragraphs  (a)(1).  (b)(1). 
introductory  text  and  (b)(2),  the  first  3 
sentences  of  (c)(1),  (c)(2).  the  first 
sentence  of  (d)(3).  the  first  sentence  of 
(e)(1).  the  first  sentence  of  (e)(2).  and  (f) 
to  read  as  follows: 

§  161 5.32    Method  for  establishment  and 
use  of  alternate  laundering  procedures 
under  section  4(gX4Kii)  of  the  standard. 

(a)  Scope.  (1)  Section  1615.4(g)(4)(ii) 
of  the  Standard  for  the  Flammability  of 
Children's  Sleepwear  in  sizes  0-6X  (16 
CFR  1615.4(g)(4)(ii))  requires  that  all 
fabrics  and  certain  garments  subject  to 
the  standard  be  tested  for  flammability 
as  produced  (or  after  one  washing  and 
drying)  and  after  the  items  have  been 
washed  and  dried  50  times  in  machines, 
using  the  procedure  specified  in  AATCC 


Test  Method  124-1986.e  This  section 
also  provides  that  items  may  be 
laundered  a  different  number  of  times 
under  another  washing  and  drying 
procedure  if  the  Commission  finds  that 
such  an  alternate  laundering  procedure 
is  equivalent  to  the  procedure  specified 
in  the  standard. 
***** 

(b)  Application  procedure.  (1) 
Applicants  seeking  approval  for  use  of 
an  alternate  laundering  procedure  under 
§  1615.4(g)(4)(ii)  of  the  standard  must 
submit  the  following  information  in 
writing  to  the  Assistant  Executive 
Director  for  Compliance,  Consiuner 
Product  Safety  Conunission, 
Washington.  DC  20207: 
***** 

(2)  Applications  shall  be  certified  by 
the  chief  executive  officer  of  the 
applicant  or  the  official  to  whom  the 
duty  to  certify  has  been  delegated  in 
writing.  The  Commission's  Assistant 
Executive  Director  for  Compliance  must 
be  notified  in  writing  of  any  such 
delegation. 

(c)  Use  of  alternate  laundering 
procedure.  (1)  The  applicant  may  begin 
to  use  the  alternate  laundering 
procediu-e  30  days  after  the  application 
is  received  by  the  Assistant  Executive 
Director  for  Compliance  unless  notified 
to  the  contrary.  The  Assistant  Executive 
Director  for  Compliance  will  normally 
furnish  an  applicant  with  written  notice 
of  approval  within  30  days.  The 
applicant  may  be  notified  that  a  longer 
time  is  needed  for  evaluation  of  the 
application,  and  in  the  discretion  of  the 
Assistant  Executive  Director  for 
Compliance,  may  be  authorized  to  use 
the  aJtemate  laimdering  procedure 
pending  the  final  decision.  *   *   * 

(2)  As  provided  in  detail  in 
§  1615.32(e).  applicants  must 
immediately  discontinue  use  of  an 
alternate  procedure,  and  must 
immediately  notify  the  Assistant 
Executive  Director  for  Compliance  if 
there  cue  test  failures  during 
revalidation  testing. 

(d)  Revalidation  testing.  *  *   * 

(3)  Records  of  revalidation  testing 
need  not  be  submitted  to  the  Assistant 


6  AATCC  Test  Method  124-1996    Appearance  of 
Fabrics  after  Repeated  Home  Laundering," 
Technical  Manual  of  the  American  Association  of 
Textile  Chemists  and  Colorists,  vol.  73,  1997.  which 
is  incorporated  by  reference.  Copies  of  this 
document  are  available  from  the  American 
Association  of  Textile  Chemists  and  Colorists.  P.O. 
Box  12215,  Research  Triangle  Park.  North  Carolina 
27709.  This  document  is  also  available  for 
inspection  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  WV.,  Suite  7uO,  Washington, 
DC.  This  incorporation  by  reference  was  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  S52(a)  and  1  CFR  part  51. 
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Executive  Directoi  •  for  Compliance. 


(e)  Revalidation 


testing  failures.  (1)  If 


revalidation  testir  g  for  any  fabric  or 
garment  does  not  neet  the  criteria  of 
§  1615.32(f),  the  a  jplicant  must 
immediately  disci  ntinue  use  of  the 
alternate  laundering  procedure  for  the 
fabric  or  garment  ftnd  must  immediately 
notify  the  Assistai  it  Executive  Director 
for  Compliance  ir  writing  of  the  failure 
to  meet  the  criteri  i.  *   *  * 

(2)  When  use  olan  alternate 
laundering  procec  lu-e  for  a  particular 
fabric  or  garment  las  been  discontinued 
because  of  a  failui  e  to  meet  the  criteria 
of  §  1615.32(f).  thi  t  alternate  laundering 
procedure  shall  n  )t  be  used  again  unless 
a  new  application  for  approval  is 
submitted  to  the  /  issistant  Executive 
Director  for  Comj  liance  and  that  officer 
approves  the  appl  ication  in 
writing.  *   *   * 

(f)  Commission  criteria  for  evaluating 
applications.  (1) '  "he  Assistant 
Executive  Directo  r  for  Compliance  will 
approve  the  alten  ate  laundering 
procedure  as  equi  valent  to  the 
laundering  procei  ure  specified  in 
§  1615.4(g)(4)(ii)  (  f  the  standard  if 
testing  from  20  sf  ecimens  laundered  by 
the  proposed  altei  nate  procedure  yields 
as  many  or  more  i  :har  lengths  in  excess 
of  five  inches  as  c  oes  testing  from  the 
twenty  specimens  laimdered  by  the  50- 
laimdering  cycle  nethod  prescribed  in 
the  standard. 

(2)  If  the  altemi  ite  laimdering 
procedine  yields  fewer  char  lengths  in 
excess  of  five  inches  than  does  the  50- 
wash  and  dry  cyae,  then  the  Assistant 
Executive  Directo  r  for  Compliance  will 
not  consider  the  s  Itemate  procedure  to 
be  equivalent,  wi  h  the  following 
exception:  If  the  miunber  of  five-inch 
chars  from  the  alternate  procedure  is 
within  one  of  the  number  of  five-inch 
chars  obtained  from  the  50-cycle 
procedure,  the  applicant  may  repeat  the 
original  test  with  mew  specimens  and  if 
the  combined  results  of  both  tests  show 
the  count  of  chart  exceeding  five  inches 
from  the  alternate  is  equal  to,  or  greater 
than,  the  coimt  fnom  the  50-wash  cycle 
procedure,  the  Assistant  Executive 
Director  for  Compliance  will  approve 
the  alternate  laui  dering  procedure. 
*        •        »  * 

PART  1616— SrlftOARO  FOR  THE 
FLAMMABHJTY  Of  CHILDREN'S 
SLEEPWEAR:  S^S  7  THROUGH  14 


1.  The  authority 
1616  continues  tp 


Authority:  Sec. 
amended,  81  Stat. 


67  Stat.  112,  as 
69-570;  15  U.S.C.  1193. 


for  subpart  A  of  part 
read  as  follows: 


2.  Section  1616.5  is  amended  by 
revising  paragraphs  (c)(4){i)  and  (c)(4){ii} 
to  read  as  follows: 

§  1 61 6.5    Test  procedure. 

(c)  Testine  *  *  * 

(4)  Laundering,  (i)  The  procedures 
described  under  §§  1616.4  Sampling 
and  acceptance  procedines,  1616.5(b) 
Conditioning  and  mounting  of 
specimens,  and  1616.5(c)  Testing  shall 
be  carried  out  on  finished  items  (as 
produced  or  after  one  washing  and 
drying)  and  after  they  have  been  washed 
and  dried  50  times  in  accordance  with 
sections  8.2.2,  8.2.3,  and  8.3.1(A)  of 
AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  Technical  Manual 
of  the  American  Association  of  Textile 
Chemists  and  Colorists,  vol.  73,  1997, 
which  is  incorporated  by  reference. 
Copies  of  this  dociunent  are  available 
from  the  American  Association  of 
Textile  Chemists  and  Colorists,  P.O.  Box 
12215.  Research  Triangle  Park,  North 
Carolina  27709.  This  dociunent  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Items  which 
do  not  withstand  50  laimderings  shall 
be  tested  at  the  end  of  their  useful 
service  life  with  prior  approval  of  the 
Consiuner  Product  Safety  Commission. 

(ii)  Washing  shall  be  performed  in 
accordance  with  sections  8.2.2  and  8.2.3 
of  AATCC  Test  Method  124-1996,  using 
wash  temperature  V  (60°±3°C,  140°±5°F) 
specified  in  Table  II  of  that  method,  and 
the  water  level,  agitator  speed,  washing 
time,  spin  speed  and  final  spin  cycle 
specified  for  "Normal/Cotton  Sturdy"  in 
Table  III.  A  maximum  washer  load  shall 
be  3.64  Kg  (8  pounds)  and  may  consist 
of  any  combination  of  test  samples  and 
dummy  pieces.  Drying  shall  be 
performed  in  accordance  with  section 
8.3.1(A)  of  that  test  method,  Tiunble 
Dry,  using  the  exhaust  temperature 
(66°±5°C,  150°±10°F)  and  cool  down 
time  of  10  minutes  specified  in  the 
"Durable  Press"  conditions  of  Table  IV. 
Alternatively,  a  different  number  of 
times  imder  another  washing  and  drying 
procedure  may  be  specified  and  used,  if 
that  procedine  has  previously  been 
foimd  to  be  equivalent  by  the  Consiuner 
Product  Safety  Commission.  Such 
laundering  is  not  required  of  items 
which  are  not  intended  to  be  laundered, 
as  determined  by  the  ConsumCT  Product 
Safety  Commission. 
***** 

3.  The  authority  for  subpart  B  of  part 
1616  continues  to  read  as  follows: 


Authority:  Sec.  5,  67  Stat.  112-113,  as 
amended,  81  Slat.  570;  15  U.S.C.  1194. 

4.  Section  1616.32  is  amended  by 
revising  paragraphs  (a)(1),  (b)(1), 
introductory  text  and  (b)(2),  the  first  3 
sentences  of  (c)(1),  (c)(2),  the  first 
sentence  of  (d)(3),  the  first  sentence  of 
(e)(1),  the  first  sentence  of  (e)(2),  (f),  and 
(g)(1)  to  read  as  follows: 

§  1616.32    Method  for  establishment  and 
use  of  alternate  laundering  procedures 
under  section  5(cX4Kii)  of  the  standard. 

(a)  Scope.  (1)  Section  1616.5(c)(4)(ii) 
of  the  Standard  for  the  Flammability  of 
Children's  Sleepwear  in  sizes  7-14  (16 
CFR  1616.5(c)(4)(ii))  requires  that  all 
fabrics  and  certain  garments  subject  to 
the  standard  be  tested  for  flammability 
as  produced  (or  after  one  washing  and 
drying)  and  after  the  items  have  been 
washed  and  dried  50  times  in  machines, 
using  the  procedure  specified  in  AATCC 
Test  Method  124-1996.^  This  section 
also  provides  that  items  may  be 
laundered  a  different  number  of  times 
under  another  washing  and  drying 
procedure  if  the  Commission  finds  that 
such  an  alternate  laundering  procedure 
is  equivalent  to  the  procedure  specified 
in  the  standard. 
***** 

(b)  Application  procedure.  (1) 
Applicants  seeking  approval  for  use  of 
an  dtemate  laundering  procedure  under 
§  1616.5(c)(4)(ii)  of  the  standard  must 
submit  the  following  information  in 
writing  to  the  Assistant  Executive 
Director  for  Compliance,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207: 
***** 

(2)  Applications  shall  be  certified  by 
the  chief  executive  officer  of  the 
applicant  or  the  official  to  whom  the 
duty  to  certify  has  been  delegated  in 
writing.  The  Commission's  Assistant 
Executive  Director  for  Compliance  must 
be  notified  in  writing  of  any  such 
delegation. 

(c)  Use  of  alternate  laundering 
procedure.  (1)  The  applicant  may  begin 
to  use  the  alternate  laundering 
procedure  30  days  after  the  application 
is  received  by  the  Assistant  Executive 
Director  for  Compliance  unless  notified 


'AATCC  Test  Method  124-1996  "Appearance  of 
Fabrics  after  Repeated  Home  Laundering," 
Technical  Manual  of  the  American  Association  of 
Textile  Chemists  and  Colorists.  Vol.  73, 1997, 
which  is  incorporated  by  reference.  Copies  of  this 
document  are  available  from  the  American 
Association  of  Textile  Chemists  and  Colorists,  P.O. 
Box  12215.  Research  Triangle  Park,  North  Carolina 
27709.  This  document  is  also  available  for 
inspection  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  Suite  700,  Washington, 
DC.  This  incorporation  by  reference  was  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
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to  the  contrary.  The  Assistant  Executive 
Director  for  Compliance  will  normally 
furnish  an  applicant  with  written  notice 
of  approval  within  30  days.  The 
applicant  may  be  notified  that  a  longer 
time  is  needed  for  evaluation  of  the 
application,  and  in  the  discretion  of  the 
Assistant  Executive  Director  for 
Compliance,  may  be  authorized  to  use 
the  alternate  laundering  procedure 
pending  the  final  decision.  *   *   * 

(2)  As  provided  in  detail  in 
§  1616.32(e),  applicants  must 
inunediately  discontinue  use  of  an 
alternate  procedure,  and  must 
immediately  notify  the  Assistant 
Executive  Director  for  Compliance  if 
there  are  test  failures  during 
revalidation  testing. 

(d)  Revalidation  testing.  *   *   * 

(3)  Records  of  revalidation  testing 
need  not  be  submitted  to  the  Assistant 

Executive  Director  for  Compliance. 

*  *   * 

(e)  Revalidation  testing  failures.  (1)  If 
revalidation  testing  for  any  fabric  or 
garment  does  not  meet  the  criteria  of 

§  1616.32(f),  the  applicant  must 
immediately  discontinue  use  of  the 
alternate  laundering  procediu-e  for  the 
fabric  or  garment  and  must  immediately 
notify  the  Assistant  Executive  Director 
for  Compliance  in  writing  of  the  failure 
to  meet  the  criteria.  *   *   * 

(2)  When  use  of  an  alternate 
laundering  procedure  for  a  particular 
fabric  or  garment  has  been  discontinued 
because  of  a  failiu-e  to  meet  the  criteria 
of  §  1616.32(f),  the  alternate  laundering 
procedure  shall  not  be  used  again  unless 
a  new  application  for  approval  is 
submitted  to  the  Assistant  Executive 
Director  for  Compliance  and  that  officer 

approves  the  application  in  writing. 

*  *   * 

(f)  Commission  criteria  for  evaluating 
applications.  (1)  The  Assistant 
Executive  Director  for  Complicmce  will 
approve  the  alternate  laundering 
procedure  as  equivalent  to  the 
laundering  procedure  specified  in 

§  1616.5(c)(4)(ii)  of  the  standard  if 
testing  from  20  specimens  laundered  by 
the  proposed  alternate  procedure  yields 
as  many  or  more  char  lengths  in  excess 
of  five  inches  as  does  testing  from  the 
twenty  specimens  laundered  by  the  50- 
laundering  cycle  method  prescribed  in 
the  standard. 

(2)  If  the  alternate  laundering 
procedure  yields  fewer  char  lengths  in 
excess  of  five  inches  than  does  the  50- 
wash  and  dry  cycle,  then  the  Assistant 
Executive  Director  for  Compliance  will 
not  consider  the  alternate  procedure  to 
be  equivalent,  with  the  following 
exception:  If  the  number  of  five-inch 
chars  from  the  alternate  procedure  is 
within  one  of  the  number  of  five-inch 


chars  obtained  from  the  50-cycle 
procedure,  the  applicant  may  repeat  the 
original  test  with  new  specimens  and  if 
the  combined  results  of  both  tests  show 
the  count  of  chars  exceeding  five  inches 
from  the  alternate  is  equal  to,  or  greater 
than,  the  count  from  the  50-wash  cycle 
procedure,  the  Assistant  Executive 
Director  for  Compliance  will  approve 
the  alternate  laundering  procedure. 

(g)  Commission  testing  for 
compliance.  (1)  For  the  purpose  of 
determining  compliance  with  the 
standard,  the  Conunission  will  rely  on 
testing  employing  the  laundering 
procedure  now  prescribed  by 
§  1616.5{c){4)(ii)  of  the  standard.  (15 
U.S.C.  1193.  1194;  15  U.S.C.  2079(b)) 
***** 

Dated:  March  2,  2000. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1630  and  1631 

Standard  for  the  Surface  Flammability 
of  Carpets  and  Rugs;  Standard  for  the 
Surface  Flammability  of  Small  Carpets 
and  Rugs 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  amendments. 

summary:  The  Commission  is  amending 
the  flammability  standards  for  carpets 
and  rugs  and  for  small  carpets  and  rugs 
by  revising  the  laundering  procedure 
specified  in  those  standards.  The 
laundering  procedures  help  assure  that 
any  fire  retardant  treatment  used  on 
carpets  or  on  fibers  used  in  the 
manufacture  of  carpets  will  not  be 
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removed  or  degri  ided  by  cleaning. 


thereby  creating 
The  Commission 


i  flammability  hazard, 
is  issuing  these 


amendments  bee  luse  the  detergent 
specified  by  the  i  existing  laundering 
procedure  is  no  1  onger  available  and  the 
operating  charac  eristics  of  the  washing 
and  drying  macfa  ines  required  by  that 
longer  representative 
used  for  home 


procedure  are  no 
of  machines  now 
laundering. 


DATES:  The  rule 
on  April  10,  200d 
products  manufaptured 
after  that  date, 
reference  of  the 
this  rule  is  appro  ved 
the  Federal  Regis  ti 

FOR  FURTHER 

Marilyn  Borsari, 
Consumer  Product 
Washington,  DC 
504-0400,  extension 


1  krill  become  effective 
and  will  apply  to 
or  imported 
incorporation  by 
[  ublication  listed  in 
by  the  Director  of 
eras  of  April  10,  2000. 

CONTACT: 
Office  of  Compliance, 
Safety  Commission, 
J0207;  telephone  (301) 
1370. 


Tlie 


MFC  RMAT10N  i 


SUPPLEMENTARY  I  KFORMATION: 
A.  Background 

The  Flammablj  Fabrics  Act  ("FFA") 
(15  U.S.C.  1191  <  f  seq.)  authorizes  the 
Commission  to  ii  sue  and  amend 
flammability  stai  idards  and  regulations 
to  protect  the  pu  )lic  from  unreasonable 
risks  of  death,  in  ury,  and  property 
damage  from  fire  associated  with 
products  of  interior  furnishing  made 
from  fabric  and  related  materials. 

In  1970,  the  Se  cretary  of  Commerce 
issued  two  flamr  lability  standards  for 
carpets  and  rugs  to  protect  the  public 
from  risks  of  dea  hs.  injuries,  and 
economic  losses  issociated  with 
ignition  of  carpe'  s  and  rugs  by  small 
ignition  sources.  The  Standard  for  the 
Surface  Flammal  ility  of  Carpets  and 
Rugs,  now  codified  at  16  CFR  part  1630, 
is  applicable  to  c  arpets  and  rugs  with  a 
surface  area  grea  er  than  24  square  feet 
and  one  dimensi  )n  longer  than  six  feet. 
The  Standard  foi  the  Surface 
Flammability  of  small  Carpets  and 
Rugs,  now  codifisd  at  16  CFTl  part  1631, 
is  applicable  to  c  arpets  and  rugs  which 
have  an  area  of  2i  square  feet  or  less, 
and  no  dimensio  a  longer  than  six  feet. 

In  1973,  autho  ity  to  issue  and  amend 
flammability  stai  idards  under  the  FFA 
was  transferred  f  -om  the  Department  of 
Commerce  to  the  Consumer  Product 
Safety  Commissi  3n  by  section  30(b)  of 
the  Consumer  Pr  Dduct  Safety  Act  (15 
U.S.C.  2079(b)}. 


B.  Amending  the  Flammability 
Standards 

As  discussed  below,  laundering 
procedures  are  required  by  the 
standards  to  help  assure  that  any  fire- 
retardant  chemicals  used  in  the 
production  of  carpets  or  rugs  will  not  be 
removed  or  degraded  by  repeated 
cleaning  and  create  a  flammability 
hazard.  However,  the  ciurent 
procedures  are  out  of  date  in  several 
respects. 

1.  Current  Procedures 

The  carpet  flammability  standards 
describe  the  apparatus  and  procedvu-e  to 
be  used  to  test  carpets  and  rugs  for 
compliance  with  the  standards.  See  16 
CFR  1630.4  and  1631.4. 

At  the  time  the  carpet  standards  were 
issued,  some  carpets  and  rugs  were 
treated  with  fire  retardants  or  made 
from  fibers  that  were  treated  with  fire 
retardants.  Section  1630.4(b)(l)(ii)  of  the 
standard  for  large  carpets  and  rugs  and 
§  1631.4(b)(l){ii)  of  the  standard  for 
small  carpets  and  rugs  require  that 
specimens  of  a  carpet  or  rug  that  has  a 
&e-retardant  treatment  or  that  is  made 
from  fibers  which  have  had  a  fire- 
retardant  treatment  shall  be  tested  after 
they  have  been  washed  and  dried  10 
times  in  accordance  with  a  specified 
laundering  procedure,  or  "such  number 
of  times  under  such  other  washing  and 
drying  procedures  as  shall  have  been 
found  to  be  equivalent  by  the  Consimier 
Product  Safety  Commission." 

The  laundering  procedure  specified 
by  the  standards  is  AATCC  Test  Method 
124-67,  published  by  the  American 
Association  of  Textile  Chemists  and 
Colorists  ("AATCC").(1) '  This 
procedure  involves  washing  and  drying 
the  specimens  in  a  household  washing 
machine  and  dryer.  The  AATCC  test 
method  is  similar  to  the  method  that 
might  be  used  by  consumers  to  clean 
small  washable  carpets  and  rugs  such  as 
bath  mats  and  small  area  rugs. 

Although  the  AATCC  laundering 
procedure  does  not  resemble  the 
method  that  consumers  could  be 
expected  to  use  for  cleaning  wall-to-wall 
carpeting  and  large  carpets  or  rugs,  the 


'  Numbers  in  parentheses  identify  reference 
documents  in  the  List  of  Relevant  Documents  at  the 
end  of  this  notice.  Requests  for  inspection  of  any 
of  these  documents  should  be  made  at  the  Office 
of  the  Secretary,  4330  East-West  Highway,  room 
502,  or  by  calling  that  office  at  (301)  504-0800. 


Commission  has  not  made  a  finding  that 
any  other  washing  and  drying  procedure 
is  equivalent  to  AATCC  Test  Method 
124-67.  Nor  has  the  Commission 
approved  an  alternate  cleaning 
procedure  that  is  normally  used  for 
them. 

AATCC  Test  Method  124-67  specifies 
operating  characteristics  of  the  washing 
machine  and  dryer  to  be  used,  wash 
water  and  rinse  water  temperatiu^s, 
exhaust  temperature  of  the  dryer,  and  a 
particular  detergent,  AATCC  Standard 
Detergent  124.  AATCC  Test  Method 
124-67  was  developed  in  1967.  These 
specifications  are  representative  of  the 
equipment,  wash,  rinse,  and  drying 
temperatiires,  and  detergent  used  for 
home  laundering  in  the  1960s.  For 
example,  AATCC  Standard  Detergent 
124  is  a  high-phosphate  powder  with 
optical  brightener,  similar  to  the 
phosphate-based  detergents  sold  to 
consiuners  between  1950  and  1970.(3) 

Since  1970,  environmental  concerns 
about  water  pollution  have  resulted  in 
the  elimination  of  phosphate-based 
detergents  for  home  laundering.  Today, 
all  laundry  detergents  sold  to  consumers 
are  nonphosphate-based.  Additionally, 
energy-efficient  washing  machines  and 
dryers  cmrently  sold  for  consumer  use 
have  operating  characteristics  and 
temperature  settings  which  differ  from 
those  specified  by  AATCC  Test  Method 
124-67.(3) 

2.  Revised  Laundering  Test  Method 

In  1996,  AATCC  revised  AATCC  Test 
Method  124,  "Appearance  of  Fabrics 
After  Repeated  Home  Laundering.  "(2) 
The  1996  AATCC  test  method  more 
closely  resembles  the  equipment  and 
practices  used  for  household  laimdering 
of  fabrics  at  this  time.  The  revised  test 
method  differs  from  AATCC  Test 
Method  124-67  by  specifying  the  use  of 
1993  AATCC  detergent,  a 
nonphosphate-based  detergent.  The 
1996  test  method  also  specifies  use  of  a 
washing  machine  with  different 
operating  characteristics  than  those 
specified  by  AATCC  Test  Method  124- 
67,  and  rinse  water  temperatxires  which 
differ  from  those  in  the  older  test 
method. (3)  Table  1,  below,  provides  a 
summary  comparison  of  the  two  test 
methods. 
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Table  1.— AATCC  Test  Method  124 


Wash/Dry  conditions 


Version  1967 


Version  1996 


Washing  machine: 

Cyde 

Wash  Water  Temp. 
Rinse  Water  Temp. 

Water  Level  

Agitator  Speed 

Wash  Time  

Spin  Speed  

Final  Spin  cycle  


Nonnal  

60±3°C 

41±3C  

Full  

70±5  spm  

12  minutes. 
500-510  rpm 

4  minutes  

Normal  

140-140°F  .. 

5  minutes  .... 


Normal/cotton  sturdy 

60±3°C 

Less  than  29°C 

18±1  gal 

179±1  spm 

630-660  rpm 
6  minutes 


Dryer: 

Cycle 

Exhaust  Temp. 
Cool  Down  Cycle 


spm=strokes  (or  cycles)  per  minutes;  rpm=revolutions  per  minute. 


Cotton  Sturdy 
140-160°F  .... 
5  minutes  


Durat>le  Press 
140-160''F 
10  minutes 


In  1996,  AATCC  also  announced  that 
when  that  organization's  supply  of 
Standard  Detergent  124  is  depleted,  that 
detergent  will  no  longer  be  available. 
AATCC  is  the  only  source  for  Standard 
Detergent  124.  Additionally,  washing 
machines  offered  for  sale  at  this  time  do 
not  have  the  settings  and  operating 
characteristics  of  the  washing  machine 
specified  by  AATCC  Test  Method  124- 
67J3) 

The  latmdering  procedures  specified 
in  the  carpet  flammability  standards 
must  be  followed  by  the  Commission 
when  testing  carpets  manufactured  with 
a  fire-retardant  treatment  to  determine 
their  compliance.  Information  available 
to  the  Commission  indicates  that  at  this 
time,  no  carpets  or  rugs  treated  with  a 
fire  retardant  or  made  from  fibers  which 
have  been  treated  with  a  fire  retardant 
are  offered  for  sale.  However,  it  is 
possible  that  carpets  treated  with  fire 
retardants  may  be  marketed  in  the 
future. 

3.  Review  of  Other  Existing  Standards 

As  explained  in  the  notice  of 
proposed  rulemaking,  the  Commission 
staff  reviewed  and  analyzed  fourteen 
other  international  and  technical 
association  standards  or  test  methods  to 
determine  if  any  were  appropriate  for 
consideration  in  this  proceeding.  All  of 
the  standards  designed  for  fabric 
laimdering  have  significant  deficiencies. 
They  are  either  based  on  earlier  versions 
of  AATCC  Test  Method  124  (with 
obsolete  detergent  and  equipment), 
require  equipment  not  available  in  the 
U.S.,  use  only  water  in  the  laimdering 
procedure,  or  specify  significantly  lower 
wash  and  rinse  water  temperatures  than 
those  still  available  for  consiuners. 

Two  of  these  methods  (AATCC  138 
and  a  Canadian  standard  CAN/CGSB- 
4.2  No.  30.2-M90)  were  specifically 
developed  for  carpets.  However,  they 
use  different  liquid  detergents,  and 
neither  of  these  methods  approximates 
the  tjrpical  home  laundering  used  La  the 


Flammability  Standard  for  Carpets  and 
Rugs.  Further,  the  AATCC  138  was 
judged  to  be  too  harsh  for  the  hand 
washable  flokati  rugs  because  of  the 
brushing  specified  by  the  method. 

4.  Proposed  Amendment 

On  March  17, 1999,  the  Commission 
proposed  to  revise  the  laundering 
procedures  specified  in  16  CFR 
1632.5(b)  to  those  of  AATCC  Test 
Method  124-1996.  64  FR  13132.  As 
explained  in  the  preamble  to  the 
proposed  rule,  the  Commission 
determined  that  an  advance  notice  of 
proposed  rulemaking  was  not  necessary 
to  begin  this  proceeding.  Id.  at  13134. 
The  amendments  preserve  the  original 
intent  and  effect  of  the  existing  test 
method,  modifying  that  method  only  as 
necessary  to  reflect  the  existence  of 
modem  equipment  and  detergent. 
Moreover,  the  existing  regulations 
permit  the  Commission  to  employ  a 
laundering  test  method  different  from 
AATCC  Test  Method  124  if  it  concludes 
that  the  test  method  is  substantively  as 
protective. 

The  Commission  received  comments 
on  the  proposed  rule  fi-om  the  Soap  and 
Detergent  Association  ("SDA"), 
American  Textile  Manufacturers 
Institute  ("ATMI"),  the  National  Cotton 
Council  ("NCC"),  and  Shaw  Industries. 
ATMI  and  NCC  both  expressed  their 
support  for  the  proposed  revision. 
SDA's  and  Shaw  Industries  comments 
are  discussed  below. 

Wash  and  Rinse  Water  Temperatures 

SDA  suggested  that  the  Commission 
consider  a  laundering  protocol  different 
than  AATCC  Test  Method  124.  SDA's 
suggested  protocol  calls  for  cooler  wash 
and  rinse  temperatures,  stating  that  they 
are  more  representative  of  today's 
laundering  conditions. 

The  Commission  declines  to  make 
this  change.  Many  water  heaters  in  use 
today  are  set  at  60C/140F.  Thus, 
consumers  have  hotter  wash  watef 


available  to  them  than  the  32C/90F  that 
SDA  recommends.  It  is  appropriate  that 
the  laimdering  requirements  reflect  not 
necessarily  the  average  conditions,  but 
the  most  rigorous  that  a  consumer  is 
likely  to  use.  By  specif5ring  a  hot  water 
wash  and  a  cold  water  rinse,  the  revised 
CPSC  standard  represents  the  most 
rigorous  real,  although  not  necessarily 
average,  wash  conditions. 

Water  Hardness 

SDA  also  suggested  that  the  revised 
standard  should  specify  water  hardness 
criteria.  While  water  hardness  is  one 
factor  that  may  affect  the  flammability 
performance  of  some  fabrics,  the 
Commission  has  no  evidence  that  water 
hardness  is  a  significant  problem  for 
flame  retardant  treated  products 
currently  marketed.  At  this  time,  the 
Commission  is  only  correcting  the 
outdated  detergent  and  laundering 
conditions  in  the  current  FFA 
standards.  It  is  not  within  the  scope  of 
this  proceeding  to  consider  additional 
criteria. 

Ballast  Load  Weight 

The  SDA  suggested  changing  the 
ballast  load  weight  to  2.710.1  kg  (6±0.2 
lb).  CPSC's  current  standard  specifies 
3.64  kg  (8  lb)  while  the  AATCC  Test 
Method  124  otdy  requires  1.8kg  (4  lb). 
SDA  may  not  have  realized  that  CPSC 
is  retaining  the  larger  load  requirement. 
As  explained  above,  the  Commission  is 
only  correcting  the  outdated  aspects  of 
the  laundering  standard.  It  is  not 
altering  other  criteria. 

Omit  Reference  to  a  Specific  Date 
Finally,  SDA  suggested  that  the 
Commission  not  refer  to  the  specific 
year  of  the  AATCC  standard  but  simply 
refer  to  the  most  current  method.  This 
would  alleviate  the  need  to  revise  the 
standard  every  time  the  AATCC 
standard  is  revised. 

The  Commission  caimot  accept  this 
suggestion.  For  any  change  by  AATCC 
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ind  effect  of  a 

the  Commission  must 

through  notice  and 


to  have  the  force 
Commission  rule 
formally  adopt  it 
comment  rulema  dng 

New  Cleaning  M(  ithod  for  Carpets 

Shaw  Industrie  s  suggested  that  the 
Commission  adopt  a  new  cleaning 
method  for  carpas.  AATCC  Test 
Method  171-199L,  because  it  would 
better  replicate  tHe  manner  in  which 
most  carpets  are  cleaned. 

AATCC  Test  Method  171-1995 
simulates  on-floo  r  cleaning  of  carpets. 
While  most  carpe  ts  are  not  cleaned  in 
washing  machine  s  as  AATCC  Test 
Method  124  prescribes,  the  purpose  of 
this  proceeding  ii  i  to  revise  the 
laundering  requii  ements  for  those 
carpets  that  may  )e  washed  in  a  home 
washing  machine ,  not  to  require  a  new 
method. 

5.  Final  Rule 

The  amendments  require  specimens 
of  carpet  manufactured  with  a  fire- 
retardant  treatment  to  be  tested  after 
washing  and  drying  10  times  using  the 
procedure  specif]  ed  in  AATCC  Test 
Method  124-199  >.  The  amendments 
incorporate  that  1  est  method  into  the 
carpet  flammabil  ty  standards  by 

rBlBrGDCS . 

Existing  §§  16ao.4(h)(l){ii)  and 
1631.4(b)(l)(ii)  c(»ntain  the  following 
language: 

Alternatively,  the  selected  sample  or 
oversized  specimer  s  thereof  may  be  washed, 
dry-cleaned,  or  sba  mpooed  10  times  prior  to 
cutting  of  test  specimens,  in  such  manner  as 
the  manufacturer  o  •  other  interested  party 
shall  previously  ha  /e  established  to  the 
satisfaction  of  the  C  onsumer  Product  Safety 
Commission  is  nor  nally  used  for  that  type  of 
carpet  or  rug  in  ser  'ice.  [Emphasis  added.] 

Alternative  lau  adering  procedures 
have  been  approved  in  accordance  with 
provisions  of  §§  :  630.4(b){l)(ii)  and 
1631.4(b)(l)(ii)  fcr  hide  carpets  and  rugs 
:arpets  and  rugs.  See 
1630.62  and  1630.63; 
16  CFR  1631.61  jnd  1631.62.  The 
amendments  cha  ige  the  references  in 
subpart  C  of  §§  1  )30  and  1631  to  the 
revised  AATCC  '  "est  Method  124-1996 
so  that  they  are  c  snsistent  with  the 
other  changes. 

6.  Effective  Date 

The  Commissii  )n 
amendments  became 
after  publication  of 
13134-35.  As  di^ussed 
to  the  proposed 
detergent  specified 
laundering  methpd 
longer  available 
believes  that  an 
after  publication 


and  wool  flokati 
16  CFR  1630.61, 


proposed  that  the 
effective  30  days 
a  final  rule.  64  FR 
in  the  preamble 
4ule,  the  standard 
by  the  existing 
in  the  standard  is  no 
Thus  the  Commission 
e  ffective  date  30  days 
of  final  .unendments 


will  be  in  the  public  interest.  The 
Commission  is  not  withdrawing  or 
limiting  the  exemption  for  products  in 
inventory  or  with  the  trade  as  provided 
by  section  4(b)  of  the  FFA. 

The  Commission  received  no 
comments  on  the  proposed  effective 
date.  The  Conmiission  continues  to 
believe  that  an  effective  date  of  thirty 
days  allows  adequate  notice  to  all 
interested  persons  of  the  change  in 
laundering  procedure,  and  at  the  same 
time  assures  that  the  Commission  will 
be  able  to  test  for  compliance  with  the 
standards  without  interruption.  Those 
manufacturers  who  perform  prototype 
testing  in  accordance  with  the 
laimdering  procedure  specified  in  the 
standard  will  also  benefit  from  a 
relatively  short  effective  date. 

C.  Other  Issues 

1.  Impact  on  Small  Businesses 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b)),  the  Commission  certified  that 
the  proposed  amendments  to  the  carpet 
flammability  standards  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses.  64  FR 
13135.  Because  the  Commission  is 
unaware  of  any  carpets  or  rugs  currently 
offered  for  sale  which  have  been  treated 
with  a  fire-retardant  treatment  or  made 
from  fibers  treated  with  a  fire-retardant, 
the  Commission  estimates  that  the 
amendments  will  have  no  economic 
consequences  to  any  mcmufacturers, 
large  or  small,  of  carpets  and  rugs.  In  the 
event  that  some  carpets  treated  with  a 
fire-retardant  or  made  from  fibers 
treated  with  a  fire-retardant  treatment 
come  onto  the  market  in  the  future, 
manufactiirers  will  be  able  to  apply  for 
approval  of  any  alternate  laimdering 
procedure  which  is  normally  used  for 
cleaning  those  products  if  the  procedure 
specified  by  the  amendments  is  not 
appropriate. 

2.  Environmental  Considerations 

The  amendments  fall  within  the 
categories  of  Conmiission  actions 
described  at  16  CFR  1021.5(c)  that  have 
little  or  no  potential  for  affecting  the 
human  environment.  As  discussed  in 
the  proposed  rule,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  64  FR  13135. 

3.  Executive  Orders 

Executive  Order  12988  (February  5, 
1996),  requires  agencies  to  state  in  clear 
language  the  preemptive  effect,  if  any,  to 
be  given  to  any  new  regulation.  The 
amendments  would  modify  two 


flammability  standards  issued  under  the 
FFA.  With  certain  exceptions  which  are 
not  applicable  here,  no  state  or  political 
subdivision  of  a  state  may  enact  or 
continue  in  effect  "a  flammability 
standard  or  other  regulation"  applicable 
to  the  same  fabric  or  product  as  an  FFA 
standard  if  the  state  or  local 
flammability  standard  or  regulation  is 
"designed  to  protect  against  the  same 
risk  of  the  occurrence  of  fire"  unless  the 
state  or  local  flammability  standard  or 
regulation  "is  identical"  to  the  FFA 
standard.  See  section  16  of  the  FFA  (15 
U.S.C.  1203).  Consequently,  the 
amendments  will  preempt  nonidentical 
state  or  local  flammability  standards  or 
regulations  that  are  intended  to  address 
the  unreasonable  risk  of  the  occurrence 
of  fire  associated  with  ignition  of 
carpets  and  rugs. 

The  Commission  has  also  evaluated 
this  rule  in  light  of  the  principles  stated 
in  Executive  Ch-der  13132  concerning 
federalism,  even  though  that  Order  does 
not  apply  to  independent  regulatory 
agencies  such  as  CPSC.  The 
Commission  does  not  expect  that  the 
rule  will  have  any  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  various 
levels  of  government. 

List  of  Subjects  in  16  CFR  Parts  1630 
and  1631 

Carpets,  Consumer  protection. 
Flammable  materials,  Floor  coverings. 
Incorporation  by  reference.  Labeling, 
Records,  Rugs,  Textiles,  Warranties. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
section  30(b)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2079(b))  and 
sections  4  and  5  of  the  Flammable 
Fabrics  Act  (15  U.S.C.  1193,  1194),  the 
Commission  hereby  amends  title  16  of 
the  Code  of  Federal  Regulations, 
Chapter  II,  Subchapter  D,  Parts  1630  and 
1631  to  read  at  follows: 

PART  163Q— STANDARD  FOR  THE 
SURFACE  FLAMMABILITY  OF 
CARPETS  AND  RUGS 

1.  The  authority  for  subpart  A  of  part 
1630  continues  to  read  as  follows: 

Authority:  Sec.  4,  67  Stat.  112,  as 
amended.  81  Stat.  569-570;  15  U.S.C.  1193. 

2.  Section  1630.4  is  amended  by 
revising  paragraph  (b)(l)(ii),  removing 
footnote  3  and  4  redesignating  footnote 
5  as  footnote  3,  and  adding  new 
paragraph  (b)(l){iii)  to  read  as  follows: 

§  1 630.4    Test  procedure. 

***** 
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(b)  Sampling— (1)  *  *  * 

(ii)  If  the  carpet  or  rug  has  had  a  fire- 
retardant  treatment,  or  is  made  of  fibers 
which  have  had  a  fire-retardant 
treatment,  the  selected  sample  or  over- 
sized specimens  thereof  shall  be 
washed,  prior  to  cutting  of  test 
specimens  after  they  have  been  washed 
and  dried  either  10  times  in  accordance 
with  sections  8.2.2,  8.2.3,  and  8.3.1(A) 
of  AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  using  wash 
temperature  V  (60°±3°  C,  140°±5°  F) 
specified  in  Table  II  of  that  method,  and 
the  water  level,  agitator  speed,  washing 
time,  spin  speed  and  final  spin  cycle 
specified  for  "Normal/Cotton  Sturdy"  in 
Table  III,  and  drying  shall  be  performed 
in  accordance  with  section  8.3.1(A)  of 
that  test  method.  Tumble  Dry, 
maximum  load  3.64  Kg  (8  pounds), 
using  the  exhaust  temperature  (66°±5° 
C,  150°±10°  F)  and  cool  down  time  of 
10  minutes  specified  in  the  "Durable 
Press"  conditions  of  Table  IV;  or  such 
number  of  times  by  another  washing 
and  drying  procedure  which  the 
Consumer  Product  Safety  Conunission 
has  determined  to  be  equivalent  of 
AATCC  Test  Method  124-1996. 
Alternatively,  the  selected  sample  or 
oversized  specimens  thereof  may  be 
washed,  drycleaned,  or  shampooed  10 
times,  prior  to  cutting  of  test  specimens, 
in  such  manner  as  the  manufacturer  or 
other  interested  party  shall  previously 
have  established  to  the  satisfaction  of 
the  Consumer  Product  Safety 
Conunission  is  normally  used  for  that 
type  of  carpet  or  rug  in  service. 

(iii)  AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  is  found  in 
Technical  Manual  of  the  American 
Association  of  Textile  Chemists  and 
Colorists,  vol.  73,  1997,  which  is 
incorporated  by  reference.  Copies  of  this 
document  are  available  from  the 
American  Association  of  Textile 
Chemists  and  Colorists,  P.O.  Box  12215, 
Research  Triangle  Park,  North  Carolina 
27709.  This  document  is  also  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington.  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  ICFR  part  51. 
***** 

3.  The  authority  for  subpart  C  of  part 
1630  continues  to  read  as  follows: 

Authority:  Sees.  4,  5,  67  Stat.  112,  as 
amended.  81  Stat.  569-570;  15  U.S.C.  119.3, 
1194. 

4.  Section  1630.61  is  amended  by 
revising  the  first  sentence  of  paragraph 


(a)  and  adding  four  new  sentences  after 
the  first  sentence  of  paragraph  (a)  to 
read  as  follows: 

§  1630.61     Hide  carpets  and  rugs- 
alternative  washing  procedure. 

(a)  The  Standard  for  the  Surface 
Flammability  of  Carpets  and  Rugs  (FF 
1-70)  at  §  1630.4(b)(l)(ii)  provides  that 
if  a  carpet  or  rug  has  had  a  fire-retardant 
treatment,  or  is  made  of  fibers  which 
have  had  a  fire-retardant  treatment,  the 
sample  or  oversized  specimens  thereof 
selected  for  testing  under  the  standard 
shall  be  washed  prior  to  the  cutting  of 
test  specimens  either  10  times  under  the 
washing  and  drying  procedure 
prescribed  in  Method  124-1996  of  the 
American  Association  of  Textile 
Chemists  and  Colorists  or  such  number 
of  times  under  such  other  washing  and 
drying  procedure  as  shall  previously 
have  been  found  to  be  equivalent  by  the 
Consumer  Product  Safety  Commission. 
AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  is  found  in 
Technical  Manual  of  the  American 
Association  of  Textile  Chemists  and 
Colorists,  vol.  73,  1997,  which  is 
incorporated  by  reference.  Copies  of  this 
document  are  available  from  the 
American  Association  of  Textile 
Chemists  and  Colorists,  P.O.  Box  12215, 
Research  Triangle  Park,  North  Carolina 
27709.  This  document  is  also  available 
for  inspection  at  the  Office  of  the 
•Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington.  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  *   *   * 
***** 

5.  Section  1630.62  is  amended  by 
revising  the  first  sentences  in 
paragraphs  (a)  and  (d)(3)  and  adding 
four  new  sentences  after  the  first 
sentence  of  paragraph  (a)  to  read  as 
follows: 

§  1630.62    Wool  flokati  carpets  and  rugs — 
alternative  washing  procedure. 

(a)  The  Standard  for  the  Surface 
Flammabilitv  of  Carpets  and  Rugs  (FF 
1-70)  at  §  1630.4(b)(l)(ii)  provides  that 
if  a  carpet  or  rug  has  had  a  fire-retardant 
treatment,  or  is  made  of  fibers  which 
have  had  a  fire-retardant  treatment,  the 
sample  or  oversized  specimens  thereof 
selected  for  testing  under  the  standard 
shall  be  washed  prior  to  the  cutting  of 
test  specimens  either  10  times  under  the 
washing  and  drying  procedure 
prescribed  in  Method  124-1996  of  the 
American  Association  of  Textile 
Chemists  and  Colorists  or  such  number 
of  times  under  such  other  washing  and 
dr>'ing  procedure  as  shall  previously 


have  been  found  to  be  equivalent  by  the 
Consumer  Product  Safety  Commission. 
AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  is  found  in 
Technical  Manual  of  the  American 
Association  of  Textile  Chemists  and 
Colorists,  vol.  73,  1997,  which  is 
incorporated  by  reference.  Copies  of  this 
document  are  available  from  the 
American  Association  of  Textile 
Chemists  and  Colorists,  P.O.  Box  12215. 
Research  Triangle  Park,  North  Carolina 
27709.  This  document  is  also  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  *   *   * 

***** 

(d)  *  *   * 

(3)  Place  individual  specimen  face 
down  in  a  shallow  pan  which  has  been 
filled  to  a  depth  of  T  with  a  wash 
solution  of  1 .1  grams  of  AATCC 
(American  Association  of  Textile 
Chemists  and  Colorists)  Standard 
Detergent  as  specified  in  AATCC 
Method  124-1996  (or  equivalent)  per 
liter  of  water  preheated  to  105°  F.  *  *  * 
***** 

6.  Section  1630.63  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)(1)  and  adding  four  new  sentences 
after  the  first  sentence  of  paragraph 
(a)(1)  to  read  as  follows: 

§  1630.63    Suspension  of  washing 
requirements  for  carpets  and  rugs  with 
alumina  trihydrate  in  the  tjacking. 

(a)(1)  The  Standard  for  the  Surface 
Flammability  of  Carpets  and  Rugs  (FF 
1-70)  at  §  1630.4(b)(l)(ii)  provides  that 
if  a  carpet  or  rug  has  had  a  fire-retardant 
treatment,  or  is  made  of  fibers  which 
have  had  a  fire-retardant  treatment,  the 
sample  or  oversized  specimens  thereof 
selected  for  testing  under  the  standard 
shall  be  washed  prior  to  the  cutting  of 
test  specimens  either  10  times  under  the 
washing  and  drying  procedure 
prescribed  in  Method  124-1996  of  the 
American  Association  of  Textile 
Chemists  and  Colorists  or  such  number 
of  times  under  such  other  washing  and 
dn,'ing  procedure  as  shall  previously 
have  been  found  to  be  equivalent  by  the 
Consumer  Product  Safety  Commission. 
AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  is  found  in 
Technical  Manual  of  the  American 
Association  of  Textile  Chemists  and 
Colorists.  vol.  73.  1997,  which  is 
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accord  mce 


PART  1631— STANDARD  FOR  THE 
SURFACE  FLAMMABIUTY  OF  SMALL 
CARPETS  AND  R  JGS 


1.  The  authorit} 
1631  continues  to 


Authority:  Sec.  4 
amended,  81  Stat 

2.  Section  1631 


revising  paragrap 
footnote  3.  redesi 
5  as  footnotes  3 
adding  new 
as  follows: 


67  Stat.  112,  as 
5U9-570:  15  U.S.C.  1193. 

4  is  amended  by 

(b)(l){ii),  removing 
j  nating  footnotes  4  and 
ai  d  4  respectively,  and 
parag  :aph  {b)(l)(iii)  to  read 


§  1 631 .4    Test  proc  sdure. 


(b)  Sampling— (1) 


(ii)  If  the  carpet 


retardant  treatment,  or  is  made  of  fibers 


which  have  had  a 


Home  Laundering 


specified  for 
Table  III,  and  dry 


that  test  method, 
maximum  load  3 
using  the  exhaust 
C.  ISO'tlO"  F)  an 


Press"  conditions 


has  determined  tc 


for  subpart  A  of  part 
read  as  follows: 


or  rug  has  had  a  fire- 


fire-retardant 


treatment,  the  sel(  cted  sample  or  over- 
sized specimens  t  lereof  shall  be 
washed,  prior  to  cutting  of  test 
specimens  after  tf  ey  have  been  washed 
and  dried  either  1  \3  times  in  accordance 
with  sections  8.2.  !,  8.2.3.  and  8.3.1(A) 
of  AATCC  Test  Mjthod  124-1996 
'Appearance  of  F  ibrics  after  Repeated 


,"  using  wash 


temperature  V  (6C  °±3°  C,  140°±5°  F) 
specified  in  Table  II  of  that  method,  and 
the  water  level,  a^  itator  speed,  washing 
time,  spin  speed  i  nd  final  spin  cycle 

'Noimal/Cotton  Sturdy"  in 
r  1  ng  shall  be  performed 
in  accordance  wit  i  section  8.3.1(A)  of 


'  'umble  Dry. 
)4  Kg  (8  pounds), 
temperature  (66°±5° 
cool  down  time  of 


10  minutes  specif  ed  in  the  "Durable 


of  Table  IV;  or  such 


number  of  times  \  y  another  washing 
and  drying  proce<  ure  which  the 
Consumer  Produc  t  Safety  Commission 


be  equivalent  of 


AATCC  Test  Method  124-1996. 
Alternatively,  the  selected  sample  or 
oversized  specim  sns  thereof  may  be 
washed,  drycleanjd,  or  shampooed  10 
times,  prior  to  cui  ting  of  test  specimens, 
in  such  manner  a ;  the  manufacturer  or 
other  interested  p  irty  shall  previously 


have  established  to  the  satisfaction  of 
the  Consumer  Product  Safety 
Commission  is  normally  used  for  that 
type  of  carpet  or  rug  in  service. 

(iii)  AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  is  found  in 
Technical  Manual  of  the  American 
Association  of  Textile  Chemists  and 
Colorists,  vol.  73,  1997,  which  is 
incorporated  by  reference.  Copies  of  this 
docimient  are  available  from  the 
American  Association  of  Textile 
Chemists  and  Colorists,  P.O.  Box  12215, 
Research  Triangle  Park,  North  Carolina 
27709.  This  dociunent  is  also  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 
***** 

3.  The  authority  for  subpart  C  of  part 
1631  continues  to  read  as  follows: 

Authority:  Sees.  4,  5.  67  Stat.  112,  as 
amended,  81  Stat.  569-70;  15  U.S.C.  1193, 
1194. 

4.  Section  1631.61  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  adding  four  new  sentences  after 
the  first  sentence  of  paragraph  (a)  to 
read  as  follows: 

§  1631 .61     Hide  carpets  and  rugs- 
alternative  washing  procedure. 

(a)  The  Standard  for  the  Surface 
Flammability  of  Carpets  and  Rugs  (FF 
1-70)  at  §  1630.4(b)(l)(ii)  provides  that 
if  a  carpet  or  rug  has  had  a  fire-retardant 
treatment,  or  is  made  of  fibers  which 
have  had  a  fire-retardant  treatment,  the 
sample  or  oversized  specimens  thereof 
selected  for  testing  under  the  standard 
shall  be  washed  prior  to  the  cutting  of 
test  specimens  either  10  times  under  the 
washing  and  drying  procedure 
prescribed  in  Method  124-1996  of  the 
American  Association  of  Textile 
Chemists  and  Colorists  or  such  number 
of  times  under  such  other  washing  and 
drying  procedure  as  shall  previously 
have  been  found  to  be  equivalent  by  the 
Consumer  Product  Safety  Commission. 
AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laundering,"  is  found  in 
Technical  Manual  of  the  American 
Association  of  Textile  Chemists  and 
Colorists,  vol.  73,  1997,  which  is 
incorporated  by  reference.  Copies  of  this 
document  are  available  from  the 
American  Association  of  Textile 
Chemists  and  Colorists,  P.O.  Box  12215, 
Research  Triangle  Park,  North  Carolina 
27709.  This  document  is  also  available 
for  inspection  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC, 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  *   *   * 


5.  Section  1631.62  is  amended  by 
revising  the  first  sentences  in 
paragraphs  (a)  and  (d)(3)  and  adding 
four  new  sentences  after  the  first 
sentence  of  paragraph  (a)  to  read  as 
follows: 

§  1 631 .62    Wool  f lokati  carpets  and  ruga- 
alternative  washing  procedure. 

(a)  The  Standard  for  the  Surface 
Flammability  of  Carpets  and  Rugs  (FF 
1-70)  at  §  1630.4(b)(l)(ii)  provides  that 
if  a  carpet  or  rug  has  had  a  fire-retcu-dant 
treatment,  or  is  made  of  fibers  which 
have  had  a  fire-retardant  treatment,  the 
sample  or  oversized  specimens  thereof 
selected  for  testing  under  the  standard 
shall  be  washed  prior  to  the  cutting  of 
test  specimens  either  10  times  under  the 
washing  and  drying  procediu-e 
prescribed  in  Method  124-1996  of  the 
American  Association  of  Textile 
Chemists  and  Colorists  or  such  number 
of  times  under  such  other  washing  and 
drying  procedure  as  shall  previously 
have  been  found  to  be  equivalent  by  the 
Consiuner  Product  Safety  Commission. 
AATCC  Test  Method  124-1996 
"Appearance  of  Fabrics  after  Repeated 
Home  Laimdering,"  is  foimd  in 
Technical  Manual  of  the  American 
Association  of  Textile  Chemists  and 
Colorists,  vol.  73,  1997,  which  is 
incorporated  by  reference.  Copies  of  this 
document  are  available  from  the 
American  Association  of  Textile 
Chemists  and  Colorists,  P.O.  Box  12215, 
Research  Triangle  Park,  North  Carolina 
27709.  This  document  is  also  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  *   *   * 

***** 

(d)  *   *   * 

(3)  Place  individual  specimen  face 
down  in  a  shallow  pan  which  has  been 
filled  to  a  depth  of  2"  with  a  wash 
solution  of  1.1  grams  of  AATCC 
(American  Association  of  Textile 
Chemists  and  Colorists)  Standard 
Detergent  as  specified  in  AATCC 
Method  124-1996  (or  equivalent)  per 
liter  of  water  preheated  to  105°  F.  *   *   * 
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Dated:  March  2,  2000. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1632 

Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  amendments. 

SUMMARY:  The  Commission  is  amending 
the  flammability  standard  for  mattresses 
and  mattress  pads  by  revising  the 
laundering  procedure  specified  in  that 
standard  for  mattress  pads  which 
contain  a  chemical  fire  retardant.  These 
laundering  procedures  help  assure  that 
any  chemical  flame  retardant  is  not 
removed  or  degraded  by  repeated 
washing  and  drying,  thereby  creating  a 
flammability  hazard.  The  Commission  is 
issuing  these  amendments  because  the 
detergent  specified  by  the  existing 
laundering  procedure  is  no  longer 
available  and  the  operating 
characteristics  of  the  washing  and 
drying  machines  required  by  that 
procedure  are  no  longer  representative 
of  machines  now  used  for  home 
laundering. 

DATES:  The  rule  will  become  effective 
on  April  10,  2000,  and  will  apply  to 
products  manufactured  or  imported 
after  that  date.  The  incorporation  by 
reference  of  the  publication  listed  in 
this  rule  is  approved  by  the  Director  of 
the  Federal  Register  as  of  April  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Borsari,  Office  of  Compliance, 
Consumer  Product  Safety  Commission, 


Washington,  DC  20207;  telephone  (301) 
504-0400,  extension  1370. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Flammable  Fabrics  Act  ("FFA") 
(15  U.S.C.  1191  et  seq.)  authorizes  the 
Commission  to  issue  and  amend 
flammability  standards  and  regulations 
to  protect  the  public  from  unreasonable 
risks  of  death,  injury,  and  property 
damage  from  fire  associated  with 
products  of  interior  furnishing  made 
from  fabric  and  related  materials. 

In  1972,  the  Secretary  of  Commerce 
issued  a  flammability  standard  for 
mattresses  and  mattress  pads  to  protect 
the  public  from  death  and  serious  bum 
injuries  associated  with  ignition  of 
mattresses  and  mattress  pads  by 
smoldering  cigeirettes.  That  standard 
became  effective  in  1973,  and  is 
codified  at  16  CFR  Part  1632.  In  1973. 
authority  to  issue  flammability 
standards  under  the  FFA  was 
transferred  from  the  Department  of 
Commerce  to  the  Consumer  Product 
Safety  Commission  by  section  30(b)  of 
the  Consumer  Product  Safety  Act  (15 
U.S.C.  2079(b)). 

B.  Amending  the  Flammability 
Standard 

As  discussed  below,  laundering 
procedures  are  prescribed  by  the 
standard  to  help  assiu'e  that  any  fire- 
retardant  chemicals  used  in  the 
production  of  mattress  pads  will  not  be 
removed  or  degraded  by  repeated 
washing  and  drying  and  create  a 
flammability  hazard.  However,  the 
ciurent  procedures  are  out  of  date  in 
several  respects. 

1.  Current  Procedures 

The  mattress  flammability  standard 
describes  the  apparatus  and  procedure 
used  to  test  mattress  pads  for 
compliance  with  the  standard.  See  16 
CFR  1632.4  and  1632.5(a).  Sections 
1632.5  (a)  and  (b)  of  the  standard 
require  that  any  mattress  pad 
manufactured  with  a  fire  retardant 
chemical  shall  be  tested  in  the  condition 
in  which  it  is  intended  to  be  sold,  and 
after  it  has  been  washed  and  dried  ten 
times  in  accordance  with  a  specified 
laundering  procedure.  That  laundering 
procedure  is  AATCC  Test  Method  1 24- 
82,  published  by  the  American 
Association  of  Textile  Chemists  and 
Colorists  ("AATCC'l.d) '  The  mattress 


'  Numbers  in  parentheses  identify  reference 
documents  in  the  List  of  Relevant  Documents  at  the 
end  of  this  notice.  Requests  for  inspection  of  any 
of  these  documents  should  be  made  at  the  Office 
of  the  Secretan, .  4330  East-West  Highway,  room 
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;es  that  laundering 
reference.  See  16  CFR 


irpc  rati 


standard  inco 
procedxire  by 
1632.5(b){2)(iv) 

AATCC  Test  \|ethod  124-82  specifies 
operating  characteristics  of  the  washing 
machine  and  dryer  to  be  used,  wash 
water  and  rinse  \  irater  temperatures, 
exhaust  temporal  ure  of  the  dryer,  and  a 
particular  detergi  jnt,  AATCC  Standard 
Detergent  124.  A\TCC  Test  Method 
124-82  was  origiaally  developed  in 
1967  and  subseq  lently  revised.  These 
specifications  ar«  i  representative  of  the 
equipment,  wash ,  rinse,  and  drying 
temperatures,  an  i  the  detergent  used  for 
home  laundering  in  the  1960s.  For 
example,  AATC( '.  Standard  Detergent 
124  is  a  high-phc  sphate  powder  with 
optical  brightene  r,  similar  to  the 
phosphate-based  detergents  sold  to 
consumers  betw(  en  1950  and  1970.(3) 


Washing  Machine: 

Cycle 

Wash  Water 
Rinse  Water 
Water  Level 
Agitator  Speed 
Wash  Time 
Spin  Speed 
Final  Spin 


Timp 
Timp 


Cyce 


Dryer 
Cycle  . 
Exhaust  Temp 
Cool  Down 


Cy  :le 


11 


aid 
ional 


As  explained 
proposed  rulem^ng 
staff  reviewed 
other  intemati 
association  standards 
determine  if  any 
consideration  in 
the  identified  st^dard 
laundering  have 
They  are  either 
of  AATCC  Test 
obsolete  detergei  it 
require  equipme  it 
U.S.,  use  only  wfiter 
procedure,  or 
wash  and  rinse 
those  still  available 


sp  JCl 


4.  Comparability 
The  Commission 


502.  Bethesda.  Md.. 
504-0800. 


Since  1970,  environmental  concerns 
about  water  pollution  have  resulted  in 
the  elimination  of  phosphate-based 
detergents  for  home  laundering.  Today, 
all  laimdry  detergents  sold  to  consumers 
are  nonphosphate-based.  Additionally, 
energy-efficient  washing  machines  and 
dryers  currently  sold  for  consumer  use 
have  operating  characteristics  and 
temperature  settings  which  differ  from 
those  specified  by  AATCC  Test  Method 
124-82.(3) 

2.  Revised  Laundering  Test  Method 

In  1996.  AATCC  revised  AATCC  Test 
Method  124,  "Appearance  of  Fabrics 
After  Repeated  Home  Laimdering".{2) 
The  1996  AATCC  test  method  more 
closely  resembles  the  equipment  and 
practices  currently  used  for  household 
laundering  of  fabrics.  The  revised  test 
method  differs  from  AATCC  Test 
Method  124-82  by  specifying  the  use  of 

Table  1.— AATCC  Test  Method  124 


1993  AATCC  detergent,  a 
nonphosphate-based  detergent.  The 
1996  test  method  also  specifies  use  of  a 
washing  machine  with  different 
operating  characteristics  than  those 
specified  by  AATCC  Test  Method  124- 
82,  and  rinse  water  temperatures  which 
differ  from  those  in  the  older  test 
method.(3)  Table  1,  below,  provides  a 
summary  comparison  of  the  two  test 
methods. 

In  1996,  AATCC  also  announced  that 
when  that  orgcinization's  supply  of 
Standard  Detergent  124  is  depleted,  that 
detergent  will  no  longer  be  available. 
AATCC  is  the  only  source  for  Standard 
Detergent  124.  Additionally,  washing 
machines  now  offered  for  sale  do  not 
have  the  settings  and  operating 
characteristics  of  the  washing  machine 
specified  by  AATCC  Test  Method  124- 
82.(3) 


Wash/dry  conditions 


Version  1982 


Normal  

60±3°C  

41±3°C  

Full  

70±5  spm  

12  minutes  .. 
500-510  rpm 

4  minutes  

Nomial  

140-160°F  .. 

5  minutes  .... 


Version  1996 


Normal/Cotton  Sturdy 

60±3°C 

Less  Than  29°C 

18±1  gal 

179±2  spm 

12  minutes 

630-660  rpm 

6  minutes 


Cotton  Sturdy 
140-160°F  .... 
5  minutes 


Durable  Press 
140-1 60°F 
10  minutes 


spm=strokes  (or  ;ycles)  per  minute;  rpm=revolutions  per  minute. 


3.  Review  of  Oth  ;r  Existing  Standards 


the  notice  of 

the  Commission 
analyzed  twelve 
and  technical 

or  test  methods  to 
were  appropriate  for 
this  proceeding.  All  of 

s  for  fabric 
significant  deficiencies, 
t  ased  on  earlier  versions 
lyiethod  124  (with 
and  equipment), 
not  available  in  the 
in  the  laundering 
fy  significantly  lower 
\  ^ater  temperatures  than 
for  consumers. 


of  Test  Results 

intended  to  perform 
some  testing  of  diattress  pads 


manufactured  with  chemical  fire 
retardants  using  AATCC  Test  Method 
124-82  and  AATCC  Test  Method  124- 
1996  to  compare  the  two  test  methods. 
However,  the  staff  has  been  unable  to 
locate  any  flame  retardant-treated 
mattress  pads  for  this  comparison.  The 
Commission  believes,  however,  it  is 
appropriate  to  revise  the  laundering 
method  so  that  it  is  consistent  with 
actual  consumer  and  industry 
laundering  practices  should  cotton 
mattress  pads  (which  might  need  flame 
retardant  treatment)  return  to  the  marlcet 
in  the  future. 

5.  Proposed  Amendment 

On  March  17,  1999,  the  Commission 
proposed  to  revise  the  laundering 
procedures  specified  in  16  CFR 
1632.5(b)  to  those  of  AATCC  Test 
Method  124-1996.  64  FR  13137.  As 


explained  in  the  preamble  to  the 
proposed  rule,  the  Commission 
determined  that  an  advance  notice  of 
proposed  rulemaking  was  not  necessary 
to  begin  this  proceeding.  Id.  at  13139. 
The  amendments  preserve  the  original 
intent  and  effect  of  the  existing  test 
method,  modifying  that  method  only  as 
necessary  to  reflect  the  existence  of 
modem  equipment  and  detergent. 
Moreover,  the  existing  regulations 
permit  the  Commission  to  employ  a 
laundering  test  method  different  fi-om 
AATCC  Test  Method  124  if  it  concludes 
that  the  test  method  is  substantively  as 
protective. 

The  Commission  received  comments 
on  the  proposed  rule  from  the  Soap  and 
Detergent  Association  ("SDA"), 
American  Textile  Manufacturers 
Institute  ("ATMI"),  and  the  National 
Cotton  Council  ("NCC").  ATMI  and 


( r  by  calling  that  office  at  (301) 
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NCC  both  expressed  their  support  for 
the  proposed  revision.  SDA's  comments 
are  discussed  below. 

Wash  and  Rinse  Water  Temperatures 

SDA  suggested  that  the  Commission 
consider  a  laimdering  protocol  different 
than  AATCC  Test  Method  124.  SDA's 
suggested  protocol  calls  for  cooler  wash 
and  rinse  temperatures,  stating  that  they 
are  more  representative  of  today's 
laundering  conditions. 

The  Commission  declines  to  make 
this  change.  Many  water  heaters  in  use 
today  are  set  at  60C/140F.  Thus, 
consumers  have  hotter  wash  water 
available  to  them  than  the  32C/90F  that 
SDA  recommends.  It  is  appropriate  that 
the  laundering  requirements  reflect  not 
necessarily  the  average  conditions,  but 
the  most  rigorous  that  a  consumer  is 
likely  to  use.  By  specifying  a  hot  water 
wash  and  a  cold  water  rinse,  the  revised 
CPSC  standard  represents  the  most 
rigorous  real,  although  not  necessarily 
average,  wash  conditions. 

Water  Hardness 

SDA  also  suggested  that  the  revised 
standard  should  specify  water  hardness 
criteria.  While  water  hardness  is  one 
factor  that  may  affect  the  flammability 
performance  of  some  fabrics,  the 
Commission  has  no  evidence  that  water 
hardness  is  a  significant  problem  for 
flame  retardant  treated  products 
currently  marketed.  At  this  time,  the 
Commission  is  only  correcting  the 
outdated  detergent  and  laundering 
conditions  in  the  current  FFA 
standards.  It  is  not  within  the  scope  of 
this  proceeding  to  consider  additional 
criteria. 

Ballast  Load  Weight 

The  SDA  suggested  changing  the 
ballast  load  weight  to  2.7±0.1  kg  (6±0.2 
lb).  CPSC's  current  standard  specifies 
3.64  kg  (8  lb)  while  the  AATCC  Test 
Method  124  only  requires  1.8kg  (4  lb). 
SDA  may  not  have  realized  that  CPSC 
is  retaining  the  larger  load  requirement. 
As  explained  above,  the  Commission  is 
only  correcting  the  outdated  aspects  of 
the  laundering  standard.  It  is  not 
altering  other  criteria. 

Omit  Reference  to  a  Specific  Date 

Finally,  SDA  suggested  that  the 
Commission  not  refer  to  the  specific 
year  of  the  AATCC  standard  but  simply 
refer  to  the  most  current  method.  This 
would  alleviate  the  need  to  revise  the 
standard  every  time  the  AATCC 
standard  is  revised. 

The  Commission  cannot  accept  this 
suggestion.  For  any  change  by  AATCC 
to  have  the  force  and  effect  of  a 
Commission  rule  the  Commission  must 


formally  adopt  it  through  notice  and 
comment  rulemaking. 

6.  Final  Rule 

The  amendments  require  a  mattress 
pad  containing  a  fire  retardant  chemical 
to  be  tested  in  the  condition  in  which 
it  is  intended  to  be  sold  and  after 
washing  and  drying  10  times  using  the 
procedure  specified  in  AATCC  Test 
Method  124-1996.  The  amendments 
incorporate  that  test  method  into  the 
mattress  standard  by  reference. 

The  mattress  flammability  standard 
and  enforcement  rules  exempt  any 
"one-of-a-kind"  mattress  or  mattress 
pad  manufactured  to  a  physician's 
written  prescription  bom  all 
requirements  of  the  standard.  See 
§§  1632.2(b)(4)  and  1632.31(f).  Those 
sections  are  not  affected  by  the 
cunendments. 

Additionally,  existing  §  1632.5(b)(l)(i) 
exempts  from  the  laundering 
requirements  of  the  standard  any 
mattress  pad  intended  for  "one  time 
use"  and  any  mattress  pad  which  is  not 
intended  to  be  laundered.  Existing 
§  1632.5(b)(l)(ii)  states  that  mattress 
pads  that  cannot  be  laundered  and  are 
labeled  "dryclean  only"  shall  be 
drycleaned  by  a  procediu"e  which  has 
been  found  to  be  acceptable  by  the 
Commission  before  testing.  Existing 
§  1632.5{b)(2)(v)  allows  manufacturers 
of  mattress  pads  manufactured  with  a 
chemical  fire  retardant  to  test  specimens 
after  laundering  "a  different  nimiber  of 
wash  and  dry  cycles  using  another 
procedure  *  *   *  if  that  procedure  has 
previously  been  found  to  be  equivalent 
by  the  Consumer  Product  Safety 
Commission."  These  sections  are  not 
affected  by  the  amendments. 

7.  Effective  Date 

The  Conunission  proposed  that  the 
amendments  become  effective  30  days 
after  publication  of  a  final  rule.  64  FR 
13139.  As  discussed  in  the  preamble  to 
the  proposed  rule,  the  standard 
detergent  specified  by  the  existing 
laundering  method  in  the  standard  is  no 
longer  available.  Thus  the  Commission 
believes  that  an  effective  date  30  days 
after  publication  of  final  amendments 
will  be  in  the  public  interest.  The 
Commission  is  not  withdrawing  or 
limiting  the  exemption  for  products  in 
inventory  or  with  the  trade  as  provided 
by  section  4(b)  of  the  FFA. 

The  Conunission  received  no 
comments  on  the  proposed  effective 
date.  The  Commission  continues  to 
believe  that  an  effective  date  of  thirty 
days  allows  adequate  notice  to  all 
interested  persons  of  the  change  in 
laundering  procedure,  and  at  the  same 
time  assures  that  the  Commission  will 


be  able  to  test  for  compliance  with  the 
standards  without  interruption.  Those 
manufacturers  who  perform  prototype 
testing  in  accordance  with  the 
laundering  procedure  specified  in  the 
standard  will  also  benefit  from  a 
relatively  short  effective  date. 

C.  Other  Issues 

1 .  Impact  on  Small  Businesses 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Conunission  certified  that 
the  proposed  amendments  to  the 
mattress  flammability  standard  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  including  small  businesses,  if 
issued  on  a  final  basis.  64  FR  13140. 
The  Commission  has  no  information 
that  would  alter  this  determination. 

2.  Environmental  Considerations 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  amendments  fall 
within  the  categories  of  Commission 
actions  described  at  16  CFR  1021.5(c) 
that  have  little  or  no  potential  for 
affecting  the  human  environment.  The 
Commission  has  no  information 
indicating  any  special  circumstances  in 
which  these  amendments  may  affect  the 
human  environment.  Accordingly,  the 
Commission  determined  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  64  FR  13140. 

3.  Executive  Orders 

Executive  Order  12988  (February  5. 
1996),  requires  agencies  to  state  in  clear 
langiiage  the  preemptive  effect,  if  any.  to 
be  given  to  a  new  regulation.  The 
amendments  modify  a  flammability 
standard  issued  under  the  FFA.  With 
certain  exceptions  which  are  not 
applicable  here,  no  state  or  political 
subdivision  of  a  state  may  enact  or 
continue  in  effect  "a  flammability 
standard  or  other  regulation"  applicable 
to  the  same  fabric  or  product  covered  by 
an  FFA  standard  if  the  state  or  local 
flammability  standard  or  regulation  is 
"designed  to  protect  against  the  same 
risk  of  the  occiurence  of  fire"  unless  the 
state  or  local  standard  or  regulation  is 
"identical"  to  the  FFA  standard.  See 
section  16  of  the  FFA  (15  U.S.C.  1203). 
Consequently,  the  amendments  will 
preempt  nonidentical  state  or  local 
flammability  standards  or  regulations 
that  are  intended  to  address  the 
uiueasonable  risk  of  fire  from  ignition  of 
mattress  pads. 

The  Commission  has  also  evaluated 
this  rule  in  light  of  the  principles  stated 
in  Executive  Order  13132  concerning 
federalism,  even  though  that  Order  does 
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Commission  does 
rule  will  have  anj 


not  apply  to  indej  lendent  regulatory 
agencies  such  as  ( PSC.  The 


not  expect  that  the 
substantial  direct 


effects  on  the  Stat  3S,  the  relationship 
between  the  natio  rial  government  and 
the  States,  or  the  distribution  of  power 
and  responsibiliti  3S  among  various 
levels  of  govemm  3nt. 


List  of  Subjects  in 

Consumer  prote  cti 
materials,  Incorpc  ration 
Labeling,  Mattresiies 
Records,  Textiles, 


Conclusion 


Therefore, 
section  30(b)  of 
Safety  Act  (15  U. 
sections  4  and  5 
Fabrics  Act  (15  U 
Commission 
the  Code  of 
Chapter  11 
read  as  follows: 


die 
.J.( 
cfl 


here)y 


PART 

FLAMMABIUTY 
AND  MATTRESS 


l.Theauthorit' 
continues  to  read 


2.  Section 
revising  paragrap 
and  by  removing 
paragraph 
follows: 


16  CFR  Part  1632 

ion.  Flammable 

by  reference, 
and  mattress  pads, 
Warranties. 


pursliant  to  the  authority  of 
Consumer  Product 
.C.  2079(b))  and 
the  Flammable 
S.C.  1193, 1194),  the 
amends  tide  16  of 
Fedeifel  Regulations, 
Subch  ipter  D,  Part  1632  to 


1632— STANDARD  FOR  THE 
0F  MATTRESSES 
PADS 


for  part  1632 
as  follows: 


Authority:  15  U.^C.  1193,  1194;  15  U.S.C. 
2079(b). 

16345 


is  amended  by 
is  (b)(2)(i)  through  (iv) 
Jie  undesignated 
following  (b)(2)(iv)  to- read  as 


§  1 632.5    Mattress  pad  test  procedure. 

«        *         * 

(b)*  *  * 

(2)  Laundering  procedure,  (i)  Washing 
shall  be  performs  1  in  accordance  with 
sections  8.2.2  anc  8.2.3  of  AATCC  Test 
Method  124-199<i,  using  wash 
temperature  V  (6(i°±3°C,  140°±5°F) 
specified  in  Tabid  11  of  that  method,  and 
the  water  level,  a  ;itator  speed,  washing 
time,  spin  speed  ind  final  spin  cycle 
specified  for  "No  -mal/Cotton  Sturdy"  in 
Table  UI. 

(ii)  Drying  shal  be  performed  in 
accordance  with  lection  8.3.1(A)  of 
AATCC  Test  Met  lod  124-1996 
"Appearance  of  I  abrics  after  Repeated 
Home  Launderin  ;,"  Tumble  Dry,  using 
the  exhaust  temp  jratxire  (66°±5°C, 
150°±10°F)  and  c  )ol  down  time  of  10 
minutes  specifiec  in  the  "Durable 
Press"  condition!  of  Table  IV. 

(iii)  Maximum  washer  load  shall  be 
3.64  Kg  (8  pounc  s)  and  may  consist  of 
any  combination  of  test  samples  and 
dummy  pieces. 

(iv)  AATCC  Tefet  Method  124-1996 
"Appearance  of  1  abrics  after  Repeated 


Home  Laundering,"  is  found  in 
Technical  Manual  of  the  American 
Association  of  Textile  Chemists  and 
Colorists,  vol.  73,  1997,  which  is 
incorporated  by  reference.  Copies  of  this 
docxmient  are  available  from  the 
American  Association  of  Textile 
Chemists  and  Colorists,  P.O.  Box  12215. 
Research  Triangle  Park,  North  Carolina 
27709.  This  document  is  also  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  Suite  700,  Washington,  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 
***** 

Dated:  March  2,  2000. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 
RIN  303ft-AB48 

Exemption  From  Registration  as  a 
Commodity  Trading  Advisor 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

summary:  The  Commodity  Futiu-es 
Trading  Commission  has  amended 
Conmiission  Rule  4.14  to  create  an 
exemption  from  the  Commodity 
Exchange  Act's  registration 
requirements  for  commodity  trading 
advisors  that  provide  standardized 
advice  by  means  of  media  such  as 
newsletters,  prerecorded  telephone 
newslines,  Internet  web  sites,  and  non- 
customized  computer  software. 
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DATES:  March  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

Douglas  Richards,  Deputy  General 

Counsel;  Martin  White,  Attorney;  or 

Michael  J.  Garawski,  Attorney  at  (202) 

418-5120. 

SUPPLEMENTARY  INFORMATK>N: 

I.  Background 

The  Commodity  Futiu'es  Trading 
Commission  ("Commission")  is 
adopting  CFTC  Rule  4.14(a)(9).  which 
exempts  certain  commodity  trading 
advisors  ("CTAs")  from  Section  4m(l) 
of  the  Commodity  Exchange  Act  ("CEA" 
or  "Act"),  7  U.S.C.  6m{l)  (1994).  Section 
4m(l)  requires  CTAs  to  register  with  the 
Commission.  The  exemption  adopted 
today  is  intended  to  apply  to  CTAs  that 
provide  standardized  commodity 
trading  advice  by  means  of  media  such 
as  newsletters,  prerecorded  telephone 
newslines,  Internet  web  sites,  and  non- 
customized  computer  software.'  For 
purposes  of  convenience,  these  CTAs 
will  be  referred  to  as  "Section  4.14(a)(9) 
CTAs."  2 

Over  the  last  several  years,  the 
Commission  has  been  involved  in 
several  litigated  cases  that  address 
whether  CTAs  that  provide  advice 
through  newsletters,  Internet  web  sites, 
or  similar  means  can  be  required  to 
register  imder  Section  4m(l)  of  the  CEA. 
In  two  of  those  cases,  Toucher  v.  Bom, 
53  F.  Supp.  2d  464  (D.D.C.  1999), 
appeal  pending,  No.  99-5293  (D.C.  Cir.) 
and  Commodity  Trend  Service  v.  CFTC, 
No.  97  C  2362  (N.D.  IE.  Sept.  28, 1999), 
appeals  pending,  No.  99-4142  (7th  Cir.), 
federal  district  courts  held  that  the 
Section  4m(l)  registration  requirement 
constitutes  an  unconstitutional  prior 
restraint  in  violation  of  the  First 
A-jnendment  as  applied  to  the 
plaintiffs.  ^  In  both  cases,  the  plaintiffs 


■  In  this  final  rulemaking,  the  term  "commodity 
trading  advice"  refers  to  advice  with  respect  to 
trading  in  a  "commodity  interest,"  as  defined  in 
Commission  Rule  3.1(f),  17  CFR  3.1(f). 

2  "Section  4.14(a)(9)  is  a  reference  to  CFTC  Rule 
4.1(a)(9),  to  be  codified  at  17  CFR  4, 14(a)(9). 

A  person  that  provides  commodity  trading  advice 
by  means  of  newsletters,  Internet  web  sites,  or 
similar  means  falls  within  the  statutory  definition 
of  "commodity  trading  advisor"  unless  the  person 
is  a  "publisher  or  producer  of  print  or  electronic 
data  of  general  and  regular  dissemination"  and  the 
furnishing  of  commodity  trading  advice  is  "solely 
incidental  to  the  conduct  of  their  business  or 
profession."  See  Sections  la(5)(B)  and  (C)  of  the 
Act,  7  U.S.C.  la(5)(B)  and  (C)  (1994);  In  re  RB-W 
Technical  Services,  Ltd.,  [Current  Transfer  Binder] 
Comm.  Fut.  L.  Rep.:  (CCH)  1 27,582  (CFTC  Mar.  16, 
1999);  In  re  Armstrong,  (1992-1994  Transfer 
Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1 25,657  (CFTC 
Feb.  8, 1993). 

'  Both  district  courts  relied  on  Lowe  v.  SEC,  472 
U.S.  181  (1985),  in  which  the  Supreme  Court  held 
that  the  Investment  Advisers  Act  of  1940,  which 
regulates  investment  advisers  in  the  securities 
industry,  should  be  interpreted  to  apply  only  to 


provided  only  standardized  commodity 
trading  ad\'ice  through  a  variety  of 
media,  including  Internet  web  sites, 
computer  software,  voice  recordings 
accessible  by  telephone,  e-mails, 
facsimiles,  and  periodicals.  Moreover, 
the  district  courts  found  in  these  cases 
that  the  plaintiffs  did  not  have 
discretionary  control  over  their  clients' 
accoimts,  did  not  provide  advice 
tailored  to  the  financial  situation  of  any 
specific  client,  and  had  no  personal 
contact  with  their  clients.  All  of  the 
information  provided  to  each  cliient  was 
identical. 

The  Commission  has  not  itself 
determined  that  applying  Section  4m(l) 
to  Section  4.14(a)(9)  CTAs  represent  a 
complete  and  accurate  statement  of  the 
constitutional  limits  of  Congress's 
power  with  respect  to  the  regulation  of 
Section  4.14(a)(9)  CTAs.  The 
Commission  has  nevertheless 
determined  that  it  is  appropriate  to 
exempt  Section  4.14(a)(9)  CTAs  frtjm 
registration. 

An  implicit  purpose  of  the  Act  is  to 
achieve  a  regulatory  scheme  that  is 
consistent  with  the  public  interest  and 
that  promotes  just  and  equitable 
principles  of  trade.  This  piupose  is 
evident  in  provisions  dealing  with  the 
CTA  registration  scheme,  including 
Sections  41,  4n(l),  4p,  8a(8),  as  well  as 
other  provisions  of  the  Act  [see,  e.g.. 
Sections  4(c),  4c,  4g.  4j(a)(5)(C),  5,  6(f), 
15, 17).  Consistent  with  that,  the  Act 
reflects  a  corollary  purpose  that  the 
Commission  continue  to  refine  its 
regulatory  framework,  including  its 
registration  scheme,  where  appropriate 
in  light  of  other  piuposes  of  the  Act. 
See,  e.g..  Sections  3,  4b,  4k,  4n,  4o.  The 
rule  adopted  today  advances  these 
purposes. 

Taucher  and  CTS  have  created  legal 
uncertainty  as  to  whether  Section 
4.14(a)(9)  CTAs  may  be  required  to 
register  with  the  Commission.*  Absent  a 
Supreme  Court  decision  on  the  issue, 
continued  litigation  is  luilikely  to 
eliminate  this  uncertainty  for  a 
considerable  period  of  time.  Moreover, 
litigation  of  First  Amendment  issues  has 
required  the  expenditure  of 
considerable  resources  by  the 
Commission  and,  in  some  instances,  has 
complicated  the  Commission's 
investigation  and  prosecution  of  fraud 
by  CTAs. 

Furthermore,  whatever  the  courts  may 
determine  to  be  the  precise 
constitutional  limits  of  Congressional 


persons  who  provide  personalized  advice.  The 
district  courts  relied  primarily  on  the  concurring 
opinion  in  Lowe,  which  rested  on  constitutional 
grounds. 

*  Significantly.  CTS  and  Taucher  left  the 
Commission's  fraud  jurisdiction  intact. 


authority  in  this  area,  the  Commission 
believes  that  minimizing  impact  on 
speech,  other  than  false,  deceptive  or 
misleading  speech,  is  a  relevant  poUcy 
consideration  in  determining  the 
Commission's  regulatory  approach 
toward  CTAs  whose  relationship  with 
their  clients  is  limited  to  standardized 
advice  through  media  such  as 
newsletters,  prerecorded  telephone 
newslines,  Internet  web  sites,  and  non- 
customized  computer  software. 

On  December  2,  1999,  the 
Commission  proposed  to  exempt  frt)m 
Section  4ml)  of  the  CEA  certain  CTAs 
that  are  not  engaged  in  the  type  of 
advisory  activities  specified  in  proposed 
Section  4.14(a)(9)  and  invited 
comments.  64  FR  68304  (Dec.  7, 1999). 
The  Commission  received  eight 
comment  letters  on  this  proposal:  One 
from  a  bar  association  committee  on 
futures  regulation;  two  from  nonprofit 
legal  advocacy  groups;  one  from  a  trade 
association;  three  from  clients  of  CTAs; 
and  one  from  a  member  of  the  general 
public.  All  generally  supported  the 
adoption  of  a  rule  lie  CFTC  Rule 
4.14(a)(9).  In  light  of  comments  received 
on  that  proposed  rule,  the  Commission 
is  adopting  a  modified  version  of  the 
proposed  rule. 

n.  CFTC  Rule  4.14(a)(9) 

CFTC  Rule  4.14(a)(9)  (to  be  codified  at 
17  CFR  4.14(a)(9))  adds  a  new  paragraph 
to  Commission  Rule  4.14  to  create  an 
additional  exemption  from  registration 
for  certain  CTAs.  The  new  exemption  is 
expressed  in  negative  terms:  the  rule 
exempts  CTAs  tihat  are  not  engaged  in 
the  types  of  advisory  activities  specified 
in  the  new  paragraph.  A  CTA  must  meet 
both  of  the  specified  conditions  to 
qualify  for  the  proposed  exemption. 

Paragraph  4.14(a)(9)(i)  provides  that, 
to  quality  for  the  exemption,  a  CTA  may 
not  direct  client  accounts.  As  defined  by 
Commission  Rule  4.10(f).  "[djirect,  as 
used  in  the  context  of  trading 
commodity  interest  accoimts,  refers  to 
agreements  whereby  a  person  is 
authorized  to  cause  transactions  to  be 
effected  for  a  client's  commodity 
interest  account  without  the  client's 
specific  authorization."  The  granting  of 
such  authority  creates  a  business 
relationship  between  the  CTA  and  the 
client  that  goes  beyond  speech. 
Registration  of  CTAs  that  direct  client 
accounts  thus  raises  no  First 
Amendment  issue.  ^ 

Paragraph  4.14(a)(9)(ii)  also  provides 
that,  to  qualify  for  the  exemption,  a  CTA 
may  not  provide  commodity  trading 


^One  commenter.  expressed  a  similar  opinion, 
stating  that  paragraph  (a)(9)(i)  does  not  raise  First 
Amendment  concerns. 
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jadvice  based  on,  or  tailored  to,  the 
commodity  inter  est  or  cash  market 
positions  or  othe  r  circumstances  or 
characteristics  o:  particular  clients.  A 
CTA  that  providi  (s  this  kind  of  advice 
carries  out  a  hxm  ;tion  comparable  to  that 
of  a  traditional  p  rofessional.  See  Lowe  v. 
SEC,  472  U.S.  181.  232-33  (1985) 
(White,  J.,  concuTing).  This  provision  is 
intended  to  presi  »rve  the  registration 
requirement  for  I  H'As  whose 
commodity  trading  advice  depends  on 
and  reflects  infoi  mation  concerning  its 
advisee(s),  such  is  information 
concerning  a  par  ticular  commodity 
interest  account,  particular  conunodity 
interest  trading  activity,  and/or  other 
similar  types  of  i  ofonnation.  Moreover, 
so  long  as  the  CI  A's  advice  is  based  on 
or  tailored  to  sue  h  information,  the  CTA 
remains  requirec  to  register  even  if  it 
gives  the  same  advice  to  groups  of 
similarly  situated  clients. 

Retaining  the  i  egistration  scheme  for 
those  that  engag<  <  in  the  activities 
described  by  Rule  4.14(a)(9)  is  justified 
because  the  natu  re  of  these  activities 
creates  a  profess  onal  relationship.  A 
client  that  provides  a  power  of  attorney 
to  trade  his  or  hm  accoimt,  or  that 
receives  commodity  trading  advice  that 
is  based  on  or  ta:  lored  to  his  or  her 
circimistances,  v  ill  very  likely 
substitute  the  CI  A's  expertise  for  his  or 
her  own  judgmei  it  and  use  the  advice  as 
a  direct  basis  for  action. 

The  Commissi  on  received  several 
comments  conce  ming  proposed 
paragraph  4.14(aO(9)(ii).  One  commenter 
suggested  that  the  Commission  adopt  a 
proviso  to  the  rule  that  would,  in  effect, 
narrow  the  artiv  ties  described  in 
paragraph  (ii),  tli  ereby  expanding  the 
scope  of  the  exei  aption.  The  commenter 
maintained  that  i  CTA  that  provides 
advice  via  a  weh  site  that  is  interactive 
in  natiu-e  and  that  requires  a  client  to 
select  among  inc  uiry  paths  or  categories 
of  informatioa  s  lould  be  exempt  from 
the  registration  requirement.  The 
commenter  sugg  3sted  that  the  Rule 
adopt  a  proviso  hat  explains  that 
nothing  in  parag  raph  (9)  be  construed  to 
prohibit  the  use  of  electronic  or  other 
interactive  exchi  inges  between  clients 
and  advisors  that  do  not  include 
individualized  i  ivestment  advice. 

A  second  com  tnenter  voiced  a  similar 
concern  and  sug  jested  that  proposed 
Rule  4.14(a)(9)(i  )  be  narrowed  to 
maintain  the  registration  requirement 
only  for  CTAs  tl  at  provide  commodity 
trading  advice  b  ised  on,  or  tailored  to, 
the  commodity  interest  or  cash  market 
positions  or  oth(  r  circumstances  or 
characteristics  o  '  particular  clients 
"with  whose  cir  :iunstances  or 
characteristics  t  le  CTA  is  directly 
acquainted." 


The  Commission  has  determined  not 
to  adopt  these  proposals.^  These 
commenters'  suggestions  fail  to  reflect 
that  the  medium  through  which  advice 
is  communicated  is,  for  the  most  part, 
not  relevant  to  whether  the  CTA  can  be 
said  to  be  "exercis[ing]  judgment  on 
behalf  on  the  client  in  the  light  of  the 
client's  individual  needs  and 
circiunstances."  See  Lowe,  472  U.S.  at 
232  (J.  White,  concmring).  Instead,  the 
Commission  agrees  with  the  statement 
of  another  commenter  that  "the  new 
rule  *  *  *  should  emphasize  that  the 
exemption  is  based  on  the  nature  of  the 
advice  that  is  provided,  regardless  of 
how  it  is  communicated  to  the  client."  ^ 
As  explained  by  the  district  covut  in 
Toucher,  "(ijn  today's  technologically 
advanced  society  a  professional  can 
exercise  judgment  on  behalf  of  another 
without  ever  having  'personal'  [or 
direct]  contact."^ 

Given  the  specific  comments  received 
on  paragraph  4.14(a)(9)(ii),  however, 
furdier  clarity  as  to  the  scope  of  that 
paragraph  may  be  desirable.  Section  HI 
of  this  preamble  provides  examples  of 
how  Rule  4.14(a)(9)(ii)  would  be  applied 
in  specific  situations.  To  the  extent  that 
the  examples  do  not  resolve  how  the 
Commission  would  apply  the  new  rule 
to  other  specific  situations,  such 
situations  are  best  addressed  in 
response  to  specific  facts  and 
circiimstances.^ 


The  Commission  notes  that  paragraph  (a)(9)(ii), 
as  interpreted  in  Example  C  below,  substantially 
accomplishes  the  result  intended  by  the  proviso 
suggested  by  one  commenter. 

'  In  a  borderline  case  as  to  whether  advice  is 
"based  on  or  tailored  to"  within  the  meaning  of 
Section  (a)(9Hii).  however,  the  context  of  the  advice 
might  be  taken  into  account.  For  example,  in  such 
a  borderline  case,  if  the  advice  is  provided  in  a  book 
or  a  periodical,  that  factor  may  weigh  against  a 
finding  that  the  CTA  is  providing  advice  "based  on 
or  tailored  to"  the  client's  characteristics,  since 
such  modes  of  communication  are  ordinarily  used 
as  sources  of  information  and  ideas  that  the  reader 
assimilates  into  his  or  her  own  thought  process.  On 
the  other  hand,  if  the  advice  is  provided  to  a 
particular  client  in  a  face-to-face  communication  or 
over  the  telephone,  that  factor  may  weigh  in  favor 
of  a  Rnding  that  the  CTA's  advice  is  "based  on  or 
tailored  to"  the  customer's  characteristics,  since 
such  a  context  suggests  that  the  CTA  is  being 
responsive  to  the  client's  particular  needs. 

»  Taucherv.  Born,  No.  97-1711  (RMU)  (Jan.  14, 
1999)  (denying  plaintifTs  motion  for  summary 
judgment).  In  its  later  decision  finding  that  the 
plaintiff  CTAs  did  not  "exercise  judgment"  on 
behalf  of  their  clients,  the  district  court  found  that 
the  plaintiffs  had  no  personal  contact  with  their 
customers.  The  court,  however,  did  not  rely 
exclusively  on  this  factor,  which  was  only  one  of 
several  circumstances  supporting  the  court's 
finding.  Toucher.  53  F.  Supp.  2d  at  478.  In  light  of 
the  court's  statement  made  in  denying  the  motion 
for  summary  judgment,  its  position  appear  to  be 
that  lack  of  personal  contacts  is  a  factor,  but  not  a 
dispositive  one,  in  determining  whether  the  CTA  is 
exercising  judgment  on  behalf  of  its  clients. 

^The  Commission  uses  various  means  to  assess 
the  applicability  of  a  rule  in  light  of  specific  factual 


The  Commission  has  decided  not  to 
adopt  proposed  paragraph  4,14(a)(9)(iii), 
which  provided  that  a  CTA  would 
qualify  for  the  exemption  only  if  it  does 
not  provide  commodity  trading  advice 
through  personally  interactive 
communications  with  individual 
clients,  such  as  face-to-face 
conversations,  telephone  conversations, 
or  electronic  mail  exchanges  between 
individuals.  In  the  Notice  of  Proposed  . 
Rulemaking,  the  Commission  explained 
that  the  use  of  such  means  of 
communications  implies  that  the 
advisor  is  giving  advice  in  the  context 
of  a  relationship  with  the  client  that  is 
more  personal  than  the  remote  and 
standardized  relationship  between  the 
publisher  of  a  newsletter  or  non- 
customized  software  and  its  readers  or 
users. 

Several  commenters  opposed  the 
adoption  of  proposed  paragraph 
(a)(9)(iii).  Chie  commenter  anticipated 
two  serious  problems  in  implementing 
proposed  paragraph  (a)(9)(iii).  First,  the 
rapid  development  of  commimications 
technology  may  require  periodic 
reexamination  of  the  language  of 
paragraph  (iii),  and  second,  the 
emphasis  in  paragraph  (iii)  on  the 
method  of  commimication  would 
complicate  policing  the  terms  of  the 
exemption. 

Other  commenters  questioned 
whether  paragraph  (a)(9)(iii)  would  be 
constitutionally  permissible.  One 
commenter  opined  that  the  references  in 
proposed  paragraph  (a)(9)(iii)  to  the 
mode  of  communication  are  not 
appropriate  given  the  recent  judicial 
decisions  in  this  area.  Similarly,  other 
commenters  opposed  proposed 
paragraph  (a)(9)(iii)  on  the  ground  that 
it  would  be  inconsistent  with  the  First 
Amendment,  except  in  cases  where  the 
advice  is  given  in  light  of  the  client's 
individual  needs  and  circumstances. 

The  Commission  has  not  determined 
that  the  application  of  proposed 
paragraph  (a)(9)(iii)  would  violate  the 
Constitution  imder  any  particular 
circumstances.  The  Commission  notes 
that  none  of  the  cases  upon  which  the 
commentators  rely  for  their 
constitutional  positions  involved  the 
"interactive  commimications"  situation 
involved  in  paragraph  (a)(9)(iii).  Rather, 
those  cases  involved  only  the  provision 
of  advice  in  a  non-interactive  setting. 


situations,  such  as  determinations  made  in  its 
adjudicated  decisions.  Commission  staff  also 
provides  interpretative  guidance,  such  as  issuing 
interpretative  letters  or  responding  to  requests  for 
no-action  relief. 
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such  as  through  periodicals,  books, 
newsletters,  or  software  programs.'" 

Nevertheless,  the  Commission  has 
decided  not  to  adopt  proposed 
paragraph  4.14{a)(9){iii).  By  this 
rulemaking,  the  Commission  intends  to 
reduce  the  legal  uncertainty  created  by 
the  First  Amendment  decisions  in  this 
area  and  to  curtail  the  impediments  that 
such  First  Amendment  litigation 
imposes  on  the  Commission's 
enforcement  of  the  antifraud  provisions 
of  the  CEA.  Considering  the  comments 
received,  adoption  of  proposed 
paragraph  (a)(9)(iii)  might  undermine 
the  accomplishment  of  those 
purposes.*' 

As  explained  in  the  Notice  of 
Proposed  Rulemaking,  the  Commission 
intends  that  a  CTA  who  manages  a 
client's  trading  under  some  type  of 
informal  arrangement  be  required  to 
register  even  if  the  CTA  is  not 
authorized  to  effect  transactions  without 
the  client's  specific  authorization,  and 
therefore  does  not  "direct"  the  client's 
accounts.  In  the  Notice  of  Proposed 
Rulemaking,  the  Commission  solicited 
comments  on  whether  a  separate 
paragraph  dealing  with  CTAs  that 
manage  their  clients'  trading  under 
informal  arrangements  would  be 
necessary'  to  realize  this  intention. 

One  commenter  supported  clarifying 
the  breadth  of  the  proposed  rule  to 
retain  the  registration  requirement  for 
CTAs  that  have  informal  arrangements 
with  clients  and  that  perform  any  of  the 
activities  outlined  in  the  rule.  Although 
the  commenter  did  not  advocate 
defining  the  meaning  of  "informal 
arrangements,"  it  proposed  that  the 
introductory  language  of  Section 
4.14(a)(9)  be  expanded  to  add  the  words 
"directly  or  indirectly"  after  the  word 
"engage."  ^-  The  Commission  has 
decided  not  to  adopt  the  commenter's 
suggested  language  in  Rule  4.14(a)(9) 
and  instead  to  rely  on  the  language  of 
paragraph  4.14(a)(9)(ii)  to  cover  CTAs 
that  informally  manage  their  customers' 
trading. 

Any  CTA  that  meets  the  conditions  of 
Rule  4.14(a)(9)  is  no  longer  required  to 
register  with  the  Commission  as  a 
requirement  for  doing  business  as  a 
CTA.  Such  a  CTA,  unless  it  chooses  to 


'"These  cases  include  Lowe  v.  SEC.  472  U.S.  181 
(1985).  and  the  Toucher  and  CTS  district  court 
decisions. 

"  In  light  of  the  decision  not  to  adopt  proposed 
paragraph  (a)(9)(iii).  the  Commission  need  not 
address  whether  implementation  problems  would 
provide  an  independent  reason  not  to  adopt  that 
paragraph. 

'-The  commenter's  proposed  introducton,- 
language  would  read:  "A  person  is  not  required  to 
register  under  the  Act  as  a  commodity  trading 
advisor  if  *    *   *  (ijt  does  not  engage,  directly  or 
indirectly,  in  any  of  the  following  activities-*   *   *" 


register  voluntarily,  also  is  now  exempt 
from  the  various  regulatory 
requirements  set  forth  in  the  CEA  and 
the  Commission's  rules  that,  by  their 
terms,  apply  only  to  registrants  or 
persons  required  to  be  registered.  For 
example,  an  exempt  CTA  is  not  subject 
to  the  recordkeeping  and  production 
requirements  of  Section  4n(3)(A)  of  the 
CEA  and  Commission  Rule  4.33,  or  the 
ethics  training  requirement  of  Section 
4p(b)  of  the  CEA.  Moreover,  an  exempt 
CTA  is  not  subject  to  the  CFTC's 
reparations  jurisdiction  under  Section 
14  of  the  CEA.  1  a 

An  exempt  CTA  is  still  subject  to 
those  provisions  of  the  CEA  and  the 
Commission's  rules  that,  by  their  terms, 
apply  to  CTAs  without  regard  to 
registration.  These  include  Section  4o  of 
the  CEA,  which  prohibits  ft^ud  by 
CTAs;  Commission  Rule  4.30,  which, 
broadly  speaking,  prohibits  CTAs  from 
handling  clients'  funds;  Commission 
Rule  4.41(a),  which  prohibits  deceptive 
advertising  by  CTAs;  and  Commission 
Rule  4.41(b),  which  requires 
representations  concerning  simulated  or 
hypothetical  performance  results  by 
CTAs  to  be  accompanied  by  disclosures 
describing  the  limitations  of  such 
results  as  an  indicator  of  actual 
performance.  Exempt  CTAs  also  are 
subject  to  those  provisions  of  the  CEA 
that  apply  to  any  person,  including,  for 
example.  Section  4b  of  the  CEA,  which 
is  the  Act's  general  anti-fi-aud  provision. 
Similarly,  the  proposed  exemption  does 
not  alter  the  duty  of  a  Section  4.14(a)(9) 
CTA  to  register  with  the  Commission  in 
a  capacity  other  than  as  a  CTA,  if  the 
CTA,  in  addition  to  its  advisory 
activities,  engages  in  other  business 
activities  that  require  such  registration. 

A  CTA  exempt  under  rule  4.14(a)(9) 
that  wishes  to  apply  for  registration  or 
retain  its  current  registration  may  do  so. 
Pursuant  to  Rule  4.14(c),  a  CTA  that 
registers  voluntarily  is  subject  to  those 
provisions  of  the  Act  and  the 
Commission's  regulations  that  apply  to 
registered  CTAs  [i.e.,  the  disclosure 
requirements  of  Rules  4.31,  4.35  and 
4.36,  and  the  recordkeeping 
requirements  of  Rule  4.33)  as  if  it  were 
not  exempt  from  registration.  The 
decision  to  register  voluntarily  also 
would  subject  the  CTA  to  ethics  training 


' '  In  response  to  a  question  posed  in  the  Notice 
of  Proposed  Rulemaking,  one  commenter  stated  that 
exempt  CTAs  should  not  be  subject  to  the 
recordkeeping,  production  or  ethics  training 
requirements  because  to  do  so  would  raise 
"significant  constitutional  issues."  The  Commission 
has  not  determined  that  applying  these 
requirements  would  violate  the  Constitution.  The 
Commission,  however,  agrees  that  CTAs  that  are 
exempt  from  registration  under  Rule  4.14(a)(9) 
should  not  be  subject  to  regulator)'  requirements 
like  these,  which  apply  only  to  registered  CTAs. 


requirements  and  the  Commission's 
reparations  jurisdiction. 

m.  Examples^* 

In  order  to  convey  the  intent  of  the 
exemption  that  we  adopt  today,  the 
Commission  offers  the  following 
illustrative  examples:  ''^ 

A.  A  CTA  provides  commodity 
trading  advice  only  through  newsletters, 
books  and  periodicals.  The  advice 
includes  specific  recommendations, 
such  as  recommendations  to  buy  or  sell 
specific  futures  contracts  should  a 
particular  price  level  be  reached. 
Recipients  of  publications  all  receive 
the  same  advice.  Under  Rule  4.14(a)(9). 
this  CTA  is  exempt  from  the  Section  4m 
registration  requirement. 

B.  A  CTA  provides  specific 
commodity  trading  advice  through  e- 
mails,  facsimiles,  an  Internet  web  site, 
telephone  calls  and  face-to-face 
meetings  with  customers.  The  advice  is 
based  on  a  computerized  trading 
system,  which  also  is  available  for 
purchase  and  use  on  a  personal 
computer.  Such  advice  is  provided  on  a 
daily  basis  and  is  reactive  to  the  latest 
market  activity.  The  advice  consists 
only  of  an  instruction  to  buy  or  sell  a 
futures  contract  and  where,  if  at  all,  to 
place  a  stop  order.  The  CTA's  clients  all 
receive  the  same  advice.  Under  Rule 
4.14(a)(9),  this  CTA  is  exempt  from  the 
Section  4m  registration  requirement. 

C.  A  CTA  provides  commodity 
trading  advice  through  an  Internet  web 
site.  The  web  site  requires  the  user  to 
indicate  whether  he  or  she  has  a 
preference  for  trading  agricultural 
futures  contracts  or  financial  futures 
contracts.  Users  who  indicate  that  their 
preference  is  agricultural  futures 
contracts  receive  different  advice  ftx)m 
those  who  indicate  that  financial  futures 
contracts  are  their  preference.  The 
CTA's  advice  is  not  "based  on,  or 
tailored  to,  the  commodity  interest  or 
cash  market  positions  or  other 
circumstances  or  characteristics  of 
particular  clients,"  within  the  meaning 
of  Rule  4.14(a)(9)(ii).  Rather,  the  CTA  is 
merely  allowing  its  clients  to  select 
which  advisorv  services  thev  wish  to 


'^  The  following  examples  of  the  application  of 
Rule  4.14(a)(9)  supercede  the  examples  provided  in 
the  Notice  of  Proposed  Rulemaking.  Examples  are 
illustrative  and  not  intended  to  be  statements  of 
law.  .As  noted  above,  persons  arc  free  to  seek  advice 
regarding  their  specific  activities. 

'■'•  In  each  of  the  following  examples,  the  CTA 
does  not  have  pijwers  of  attorney  from  any  of  its 
clients  to  trade  accounts.  In  addition,  the  CTA  in 
each  example  remains  subject  to  requirements  of 
the  Act  and  the  Commission's  regulations  that 
applv  to  all  CTAs  without  regard  to  registration, 
such  as  Section  4o  of  the  Act  and  Commission 
Rules  4.30.  4.4 1(a)  and  4.41(b|.  as  well  as  to 
provisions  that  apply  to  any  person,  such  as  Section 
4b  of  the  Act. 
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purchase.  Therefo  :e,  this  CTA  is  exempt 
from  the  Section  A  m  registration 
requirement  unde-  Rule  4.14(a)(9). 

D.  A  CTA  conducts  seminars  at  which 
it  teaches  attendee  s  how  to  trade 
commodity  hiture  5  contracts  aided  by  a 
software  program  iiat  the  CTA  sells. 
After  the  seminar,  the  CTA  invites 
seminar  attendees  to  participate  in  a 
question-and-ans\  rer  session.  In 
response  to  questiins,  the  CTA  provides 
commodity  tradin ;  advice  without 
asking  or  receivin; ;  information  about 
the  personal  chars  cteristics  of  the 
attendees.  Such  ac  vice  is  not  "based  on, 
or  tailored  to,  the  ;ommodity  interest  or 
cash  market  positi  ons  or  other 
circumstances  or  <  haracteristics  of 
particular  clients,"  within  the  meaning 
of  Rule  4.14(a)(9)(  i).  Consequently,  this 
CTA  is  exempt  from  the  Section  4m 
registration  requir  jment. 

E.  A  CTA  condi  cts  seminars  at  which 
it  teaches  attendee  s  how  to  trade 
commodity  future  >  contracts  aided  by  a 
software  program  hat  the  CTA  sells. 
Before  each  seminar  commences,  the 
CTA  polls  the  atte  tidees  to  discover 
their  level  of  abili  y  and  knowledge.  The 
CTA  presents  a  mi  )re  advanced  seminar 
for  classes  that  ha  ^e  a  higher  degree  of 
experience.  Because  such  advice  is  not 
"based  on,  or  tailored  to,  the  commodity 
interest  or  cash  m  irket  positions  or 
other  circumstanc  es  or  characteristics  of 
particular  clients, '  within  the  meaning 
of  Rule  4.14(a)(9)(  i),  this  CTA  is  exempt 
from  the  Section  4  m  registration 
requirement. 

F.  A  CTA  provii  les  commodity  trading 
advice  only  throu  ;h  facsimile  messages, 
without  further  di  scussion  with  its 
clients.  Before  adi  ising  any  client,  the 
CTA  gathers  curre  nt  inJFormation  about 
the  client,  such  as  information  about  his 
or  her  net  assets  a  id  liabilities,  annual 
income,  auinual  e?  penses.  imminent 
large  purchases,  tdlerance  for  risk, 
purposes  for  tradi  ig,  investment  goals 
and  expectations,  preferred  contracts  for 
trading,  any  existi  ng  futm-es  positions, 
and  other  current  investments.  The 
CTA's  advice  is  d  fferent  for  different 
clients,  depending ;  on  their  profile,  but 
the  CTA  sends  sir  lilar  advice  to  groups 
of  clients  with  similar  profiles.  Under 
Rule  4.14{a)(9)(ii)  this  CTA  provides 
commodity  tradir  g  advice  "based  on,  or 
tailored  to,  the  co  nmodity  interest  or 
cash  market  posit  ons  or  other 
circumstances  or  :haracteristics  of 
particular  clients'  and.  consequently,  is 
not  exempt  from  me  registration 
requirement. 

G.  A  CTA  gives  seminars  on 
commodity  intere  st  trading.  During  the 
seminar,  the  CTA  takes  questions  from 
the  attendees  con  :erning  the  trades  that 
the  CTA  recomm(  nds  for  the  upcoming 


week.  Before  responding  to  the  question 
of  an  attendee,  the  CTA  asks  the 
attendee  for  specific  information  about 
him  or  herself,  such  as  the  types  of 
information  listed  in  Example  F.  The 
CTA  provides  different 
recommendations  to  different  attendees, 
based  on  the  information  provided. 
Under  Rule  4.14(a)(9)(ii),  this  CTA 
provides  commodity  trading  advice 
"based  on,  or  tailored  to,  the  commodity 
interest  or  cash  market  positions  or 
other  circumstances  or  characteristics  of 
particular  clients"  and  therefore  is  not 
exempt  from  the  registration 
requirement. 

H.  A  CTA  monitors  a  client's  trading 
positions  and  amount  of  margin  in  the 
client's  account.  Based  on  that 
information,  along  with  general 
technical  and  fundamental  market 
information,  the  CTA  gives  the  client 
commodity  trading  advice.  Because  he 
provides  commodity  trading  advice 
"based  on,  or  tailored  to,  the  conmiodity 
interest  or  cash  market  positions  or 
other  circimistances  or  characteristics  of 
particular  clients,"  this  CTA  is  not 
exempt  from  the  registration 
requirement  under  Rule  4.14(a)(9)(ii). 

rv.  Statutory  Authority 

Pursuant  to  Section  8a(5)  of  the  CEA, 
7  U.S.C.  12a(5),  the  Commission  has 
statutory  authority  to  promulgate  the 
proposed  rule.  As  explained  above,  this 
rule  is  consistent  with  the  legislative 
purposes  of  the  CEA. 

In  the  Notice  of  Proposed 
Rulemaking,  the  Commission  indicated 
that  it  also  would  rely  on  Section  4(c)(1) 
of  the  Act,  7  U.S.C.  6(c)(1).  as  authority 
to  adopt  Rule  4.14(a)(9).  Upon  further 
consideration,  the  Commission  has 
determined  that  reliance  on  Section  4(c) 
is  uimecessary.  The  Commission 
previously  has  relied  upon  its 
rulemaking  power,  as  provided  in 
Section  8a(5),  to  exempt  CTAs  from  the 
registration  requirement.  The  authority 
citation  for  Part  4  of  the  Commission's 
rules^therefore,  is  unchanged. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  et  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  entities.  The  Commission  has 
previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA.'^  With 
respect  to  CTAs,  the  Commission  has 


"'47  FR  18618-21  (Apr.  30,  1982). 


stated  that  it  would  evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  all  or  some  affected  CTAs 
would  be  considered  to  be  small  entities 
and,  if  so,  the  economic  impact  on  them 
of  any  rule. 

As  the  Commission  noted  when 
proposing  the  rule,  some  of  the  CTAs 
that  would  be  affected  by  Rule  4.14(a)(9) 
could  reasonably  be  considered  to  be 
small  entities.  The  rule  amendment 
adopted  herein,  however,  will  reduce  or 
remove  existing  economic  burdens. 
Moreover,  the  registration  requirements 
that  will  be  affected  by  the  proposed 
rule  involve  only  minimal  economic 
burdens. 

B.  Paperwork  Reduction  Act 

Rule  4.14(a)(9)  affects  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995, 
the  Commission  has  submitted  a  copy  of 
Rule  4.14(a)(9)  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  44  U.S.C.  3507(h).  In  response 
to  the  Commission's  invitation  in  the 
notice  of  proposed  rulemaking  to 
comment  on  any  potential  paperwork 
burden  associated  with  this  regulation, 
no  comments  were  received. 

As  described  in  detail  above,  the 
Commission  received  comments 
concerning  the  substance  of  the  Rule 
4.14(a)(9).  In  recognition  of  certain 
comments  received,  the  Commission 
has  decided  not  to  adopt  proposed 
peuagraph  4.14{a)(9)(iii)  as  part  of  the 
final  rule.  This  modification,  however, 
is  not  expected  to  change  the 
information  collection  burden 
information  as  described  in  the  notice  of 
proposed  rulemaking. 

C.  Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
provides  that  the  required  publication  of 
a  substantive  rule  shall  be  made  not  less 
than  30  days  before  its  effective  date, 
but  provides  an  exception  for  "a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  5  U.S.C.  553(d).  Because 
Rule  4.14(a)(9)  grants  an  exemption 
from  registration,  the  Commission  has 
determined  to  make  the  rule  effective 
immediately. 

List  of  Subjects  in  17  CFR  Part  4 

Advertising,  Brokers,  Commodity 
futures.  Commodity  Pool  Operators, 
Commodity  Trading  Advisors, 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Commodity  Futures 
Trading  Commission  amends  17  CFR 
part  4  as  follows: 
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PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1 .  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2,  4,  6b,  6c,  61,  6m, 
6n,  60,  12a,  and  23. 

2.  Section  4.14  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(5),  by  removing  the  period 
at  the  end  of  paragraphs  (a)(6),  and  {a)(7) 
and  adding  a  semicolon  in  its  place,  by 
removing  the  period  at  the  end  of 
paragraph  (a)(8)(v)(D)  and  adding  ";  or" 
in  its  place,  and  by  adding  paragraph 
(a)(9)  to  read  as  follows: 

§4.14    Exemption  from  registration  as  a 
commodity  trading  advisor. 

(a)  *   *   * 

(9)  It  does  not  engage  in  any  of  the 
following  activities: 

(i)  Directing  client  accounts;  or 

(ii)  Providing  commodity  trading 
advice  based  on,  or  tailored  to,  the 
commodity  interest  or  cash  market 
positions  or  other  circumstances  or 
characteristics  of  particular  clients. 
***** 

Issued  in  Washington,  D.C.  on  March  3, 
2000,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  00-5823  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  6351-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  Nos.  3a-7728A,  IC-23958A,  lA- 
1815A;FlleNo.  S7-25-95] 

RIN  3235-AG27 

Personal  Investment  Activities  of 
Investment  Company  Personnel 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  release  contains  a 
correction  to  the  final  amendments  to 
rule  1 7j-l  under  the  Investment 
Company  Act  of  1940,  which  were 
published  Friday.  August  27,  1999  (64 
FR  46821).  Rule  17j-l  addresses 
conflicts  of  interest  that  rise  from 
personal  securities  activities  of 
investment  company  personnel. 
EFFECTIVE  DATE:  March  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penelope  W.  Saltzman,  Senior  Counsel, 
(202)  942-0690,  or  C.  Hunter  Jones, 
Assistant  Director,  Office  of  Regulatory 
Policy,  Division  of  Investment 


Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
amendments  to  rule  17j-l  under  the 
Investment  Company  Act  of  1940  were 
designed  to  improve  the  regulation  of 
conflicts  of  interest  that  arise  when 
registered  investment  company  ("fund") 
personnel  buy  and  sell  securities  for 
their  own  accounts.  The  amendments 
include  a  requirement  that  the  board  of 
directors  of  a  fund  approve  the  code  of 
ethics  of  the  fund,  and  any  of  its 
investment  advisers  and  principal 
underwriters.  Section  17j-l(c)(l(ii)  also 
was  intended  to  provide  that  before 
approving  any  of  these  codes,  the  fund's 
board  must  receive  a  certification  from 
the  fund  and  each  of  its  investment 
advisers  and  principal  undenvriters  that 
the  organization  providing  the 
certification  has  adopted  certain 
procedines. 

As  adopted,  section  17j-l{c)(l){ii) 
contains  an  error  that  may  be 
misleading  and  should  be  clarified. 

Accordingly,  the  publication  on 
August  27, 1999  of  the  final  regulation 
(33-7728),  which  was  the  subject  of  FR 
Doc.  99-22310,  is  corrected  as  follows: 

§  270.1 7J-1     [Corrected] 

On  page  46835,  first  column, 
fomleenth  and  fifteenth  lines,  the 
phrase  "the  investment  adviser's  or 
principal  underwriter's  code  of  ethics" 
is  corrected  to  read  "the  Fund's, 
investment  adviser's,  or  principal 
underwriter's  code  of  ethics." 

Dated:  March  6,  200. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-5914  Filed  3-9-00;  8:45  am) 

BILUNG  CODE  S010-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD05-0O-O03] 

Drawbridge  Operation  Regulations; 
Darby  Creek,  Pennsylvania 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Fifth  Coast 
Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  CONRAIL  Railroad  Bridge  across 
Darby  Creek,  mile  0.3,  in  Essington, 
Pennsylvania.  Beginning  at  7  a.m.  on 


March  20,  through  5  p.m.  on  April  3, 
2000,  the  bridge  may  remain  in  the 
closed  position.  This  closure  is 
necessary  to  conduct  the  installation  of 
a  new  bridge  control  house. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  March  20  until  5  p.m.  on  April 
3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  received  a  letter  from  the 
Consolidated  Rail  Corporation 
(CONRAIL)  on  February  22.  2000, 
requesting  a  temporary  deviation  from 
the  current  operating  schedule  of  the 
Darby  Creek  bridge  set  out  in  33  CFR 
117.903.  CONRAIL  intends  to  install  a 
new  bridge  control  house.  To  facilitate 
the  installation,  disassembly  of  the 
machinery  including  elecfrical  and 
mechanical  components  of  the  bridge 
will  be  performed.  This  work  requires 
completely  immobilizing  the  operation 
of  the  bascule  span.  In  the  event  of  an 
emergency,  openings  of  the  span  will  be 
provided  as  quickly  as  possible,  but  may 
take  two  hours  or  longer  to  accomplish. 
Requests  for  emergency  openings  can  be 
made  by  contacting  Conrail's  resident 
engineer  at  (609)  820-7784. 

In  accordance  with  33  CFR  117.35, 
the  District  Commander  approved 
Conrail's  request  for  a  temporary 
deviation  from  the  governing 
regulations  in  a  letter  dated  February  25, 
2000. 

The  Coast  Guard  has  informed  the 
known  commercial  users  of  the 
waterway  of  the  bridge  closure  so  that 
these  vessels  can  arrange  their  transits 
to  minimize  any  impact  caused  by  the 
temporary  deviation. 

The  temporary  deviation  allows  the 
CONRAIL  Railroad  Bridge  across  Darby 
Creek,  mile  0.3,  in  Essington, 
Pennsylvania  to  remain  closed  frt)m  7 
a.m.  on  March  20,  imtil  5  p.m.  on  April 
3,  2000. 

Dated:  March  3,  2000. 
James  W.  Underwood, 
Captain.  U.S.  Coast  Guard  Acting 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  00-5959  Filed  3-9-00:  8:45  am] 
BILUNG  CODE  491 0-1 S-^ 
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DEPARTMENT  QF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  167 
[CGD  97-004] 
RIN2115-AF42 

Traffic  Separaticii  Scheme  in  the 
Approaches  to  C  elaware  Bay 

agency:  Coast  Gi  lard.  DOT. 
action:  Final  nili !. 


SUMMARY:  The  Cc  ast  Guard  is  codifying 
the  existing  traffi  c  separation  scheme 
(TSS)  in  the  appi  oaches  to  Delaware 
Bay.  The  current  scheme  consists  of  an 
Eastern  approach ,  a  Southeastern 
approach,  a  two-  vay  route  for  use  by 
tug  and  tow  traffjc,  and  a  precautionary 
area  configured  tb  exclude  shoal  areas 
too  shallow  for  dsep  draft  vessels.  Its 
arrangement  sepi  irates  large  inbound 
vessels  from  tug  md  barge  traffic  on 
traditional  New  ]  Brsey  coastal  routes. 
The  TSS  reduces  the  number  of  near 
misses  and  the  probability  of  an 
incident  that  coi«d  result  in  a  major 
chemical  or  petrdleum  oil  spill. 
DATES:  This  final  rule  is  effective  April 
10.  2000. 

ADDRESSES:  Doci  ments  mentioned  in 
this  preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD  97-004 
and  will  be  avail  ible  for  inspection  or 
copying  at  room  3406,  U.S.  Coast  Guard 
Headquarters,  2130  Second  Street  SW., 
Washington,  DC  20593-0001,  between 
9:30  a.m.  and  2  f  .m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
rule,  contact  George 
of  Vessel  Traffic 
Management.  Co^st  Guard,  at  202-267- 
0574;  e-mail: 
Gdetweiler@conilt.uscg.mil. 

SUPPLEMENTARY  I  ^FORMATION 


questions  on  this 
Detweiler,  Office 


Regulatory  Histqry 

On  May  9.  1 
notice  of  proposed 
entitled  "Traffic 
the  Approaches 
Federal  Register 


not  receive  any 


the  proposed 
was  requested 


rul; 


Background  anc 

The  1978  amepdment 
and  Waterways 
U.S.C.  1223(c), 
route  study  (PA^S) 
establishing  or 
separation  sch 
internationally  r0co 


,  we  published  a 
rulemaking  (NPRM) 
Separation  Scheme  in 
o  Delaware  Bay"  in  the 
(62  FR  25576).  We  did 
letters  conunenting  on 
No  public  hearing 
none  was  held. 


aid 


Purpose 

s  to  the  Ports 
Safety  Act  (PWSA).  33 
r  jquire  that  a  port  access 
be  conducted  before 
a|ljusting  a  traffic 
(TSS).  A  TSS  is  an 
gnized  routing 


lerie 


measure  used  to  minimize  the  risk  of 
collision  by  separating  vessels,  through 
traffic  lanes,  into  opposing  streams  of 
traffic.  To  be  internationally  recognized, 
a  TSS  must  be  approved  by  the 
hitemational  Maritime  Organization 
(IMO).  The  IMO  approves  a  TSS  only  if 
the  TSS  complies  with  IMO  principles 
and  guidelines  on  ships  routing.  Rule  10 
of  the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
(COLREG  1972)  prescribes  the  conduct 
of  vessels  within  or  near  a  TSS  adopted 
by  IMO. 

The  Traffic  Separation  Scheme  in  the 
Approaches  to  Delaware  Bay  was 
originally  adopted  and  implemented  by 
the  Inter-Governmental  Maritime 
Consultative  Organization  (as  the  IMO 
was  formerly  known)  on  October  28, 
1969.  A  change  to  the  Southeastern 
Approach  lanes  was  implemented  on 
March  15,  1976. 

On  March  22,  1994,  a  notice  in  the 
Federal  Register  (59  FR  14126) 
announced  that  we  were  conducting  a 
PARS  for  the  Approaches  to  Delaware 
Bay.  We  started  the  PARS  because  of 
concerns  expressed  by  the  maritime 
community  about  the  many  near  misses 
between  deep-draft  vessels  and  tugs 
with  tows  at  the  Delaware  Bay  Entrance. 
A  notice  of  study  results  for  the 
Approaches  to  Delaware  Bay  was 
published  in  the  Federal  Register  on 
September  22.  1995  (60  FR  49237). 

The  study  showed  that  navigation 
safety,  economic,  and  environmental 
considerations  necessitated  amending 
the  TSS  to  better  separate  large  inbound 
vessels  from  tug  and  barge  traffic 
transiting  easterly  and  northerly  along 
their  traditional  New  Jersey  coastal 
route.  In  the  old  configiuation  near 
misses  occurred  frequently.  The 
probability  of  a  major  chemical  or 
petroleum  oil  spill  was  too  great  to 
ignore.  Therefore,  we  proposed  to  IMO 
that  the  Eastern  Approach  TSS  be 
adjusted;  that  a  Two-Way  Traffic  Route 
for  tug  and  barge  traffic  entering  and 
departing  Delaware  Bay  be  established; 
and  that  the  precautionary  area  be 
reconfigured.  IMO  adopted  and 
implemented  our  recommendations  in 
1996. 

We  received  no  comments  concerning 
our  NPRM.  Since  the  IMO  adopted  and 
implemented  traffic  separation  scheme 
and  precautionary  area  exist,  and  have 
been  used  since  1996,  we  are  publishing 
this  rule  to  update  Subpart  B  of  33  CFR 
part  167  to  include  a  description  of  the 
Off  Delaware  Bay  Approach  Traffic 
Separation  Scheme  and  Precautionary 
Area.  By  codifying  the  existing  TSS  and 
precautionary  area,  we  will  make  the 
Code  of  Federal  Regulations  consistent 
with  IMO's  Ships'  Routeing  Guide. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 
We  expect  the  economic  impact  of  this 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  lumecessary. 

This  rule  will  not  impose  any  costs  on 
industry  nor  will  it  impose  any  costs  on 
the  U.S.  Coast  Guard  or  Federal 
Government.  The  benefit  of  this  rule  is 
to  assist  in  handling  the  increase  of  total 
tonnage  in  the  region  emd  to  maintain 
what  is  considered  to  be  an  increased 
trend  rate  of  100  large  capacity  vessels 
per  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  rule  has  no  costs  to  industry  and 
we  have  received  no  comments  from 
small  entities  regarding  this  rule. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  The  traffic  separation  scheme  is 
currently  in  use  and  has  no  economic 
impact  on  any  small  entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
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Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Colle€tion  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under  E.O. 
13132  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  wall 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that 
under  figine  2-1,  paragraph  (34)(i)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  fi-om 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 


List  of  Subjects  33  CFR  Part  167 

Harbors,  Marine  safety,  Navigation 
(water),  and  Waterways. 

For  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  167  as  follows: 

PART  167— OFFSHORE  TRAFRC 
SEPARATION  SCHEMES 

1.  The  authority  citation  for  part  167 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1223;  49  CFR  1.46. 

2.  Add  §  167.5(f)  to  read  as  follows: 

§167.5    Definitions. 

***** 

(f)  Two-way  route  means  a  route 
within  defined  limits  inside  which  two- 
way  treiffic  is  established,  aimed  at 
providing  safe  passage  of  ships  through 
waters  where  navigation  is  difficult  or 
dangerous. 

3.  Add  §  167.170  to  read  as  follows: 

§  1 67.1 70    Off  Delaware  Bay  Approach 
Traffic  Separation  Scheme:  General. 

The  Off  Delaware  Bay  Approach 
Traffic  Separation  Scheme  consists  of 
four  parts:  an  Eastern  Approach,  a 
Southeastern  Approach,  a  Two-Way 
Traffic  Route,  and  a  Precautionary  Area. 
The  specific  areas  in  the  Off  Delaware 
Bay  Approach  Traffic  Separation 
Scheme  and  Precautionary  Area  are 
described  in  §§  167.171  through 
167.174. 

4.  Add  §  167.171  to  read  as  follows: 

§  1 67.1 71     Off  Delaware  Bay:  Eastern 
approach. 

(a)  A  separation  zone  is  established 
boimded  by  a  line  connecting  the 
following  geographic  positions: 


Latitude 

Longitude 

38°46.30'N 
38°46.33'N 
38°47.45'N 
38°47.35'N 

74°34.45'W 
74°55.75'W 
74=55.40'W 
74°34.50'W 

(b)  A  traffic  lane  for  westbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the 
following  geographic  positions: 


Latitude 

Longitude 

38°48.32'N 
38°49.80'N 

74°55.30'W 
74°34.60'W 

(c)  A  traffic  lane  for  eastbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the 
following  geographic  positions: 


Latitude 


Longitude 


Latitude 

Longitude 

38<'44.45'N 

74''34.35'W 

5.  Add  §  167.172  to  read  as  follows: 

§  1 67.1 72    Off  Delaware  Bay:  Southeastern 
approach. 

(a)  A  separation  zone  is  established 
bounded  by  a  line  connecting  the 
following  geographic  positions: 


Latitude 

Longitude 

38°27.001J 
38°43  40'N 
38°44.20'N 
38°27.60TJ 

74''42.30VV 
74=58  00^ 
74°57.20^ 
74°41.30^ 

(b)  A  traffic  lane  for  north-westbound 
traffic  is  established  between  separation 
zone  and  a  Une  connecting  the 
following  geographic  positions: 


Latitude 

Longitude 

38''28.80^l 
38°45.10'N 

74°39.30^ 
74°56.60^ 

(c)  A  traffic  lane  for  south-eastbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographic  positions: 


Latitude 

Longitude 

38°42.80'N 
38''27.0CN 

74°58.90^ 
74=45.40^ 

6.  Add  §  167.173  to  read  as  follows: 

§  167.173    Off  Delaware  Bay:  Two-Way 
Traffic  Route. 

The  Two-Way  Traffic  Route  is 
recommended  for  use  predominantly  by 
tug  and  tow  traffic  transiting  to  and 
from  the  northeast  in  order  to  separate 
such  traffic  from  large,  inbound  vessel 
traffic. 

(a)  The  Two-Way  Traffic  Route  is 
bounded  on  the  west  and  south  by  a  line 
connecting  the  following  geographic 
positions: 


Latitude 

Longitude 

38°50.75'N 

75°03.40TV 

38°47.50'N 

75°0^.6(yVJ 

38°48.32'N 

74°55.30'W 

38"50.20'N 

74'^49.73'W 

39°00.00'N 

74°40.23'W 

(b)  The  two-way  traffic  route  is 
bounded  on  the  east  and  north  by  a  fine 
cormecting  the  following  geographic 
positions: 


latitude 


Longitude 


38°45.45'N 


74=56.20'W 


39°00.00'N 
38=50  48'N 
38=48.80'N 


74^41. OOW 
74°50.30'W 
74=55.25^ 
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Latitude 


38"48.33'N 
38°49.10'N 
38°51 .27'N 


7.  Add  §  167.174  to  read  as  follows 


§167.174 
area. 


Off  Delawa  re  Bay:  Precautionary 


A  precautionary 
follows:  from  38" 
then  northerly  by  an 
nautical  miles  cen 
75°05.60'W  to  38°4a 
then  westerly  to  38° 
75°01.80'W;then 
38°50.75'N.  75°03 
northeasterly  to  38 
then  northerly  to  38 
75°01.60'W;  then  w 
6.7  nautical  miles 
38''48.90'N,  75°05 
75°05.87'W;  then  s 
38°54.00'N,  75°08. 
to  38°46.60'N,  75°0; 
southeasterly  to  38° 
74°58.90'W. 

Datum:  NAD  83. 


Dated:  February  IB.POOO. 
Joseph  J.  Angelo, 

Acting  Assistant  Com 
Safety  and  Environmeh 
[FR  Doc.  00-5805  Filet 

BILUNG  CODE  4910-15-P 


Longitude 


74°59.30'W 
75'^01.65'W 
75°02.83'W 


atea  is  established  as 
42jB0'N.  74°58.90'W; 

arc  of  eight 
t^ed  at  38°48.90'N, 
.327^,  74°55.30'W; 

no  rtherly  to 
4C'W;  then 

1.271^,  75°02.83'W: 
'54.80?^. 

( isterly  by  an  arc  of 
C(  intered  at 
6  )'W  to  38°55.53'N, 
o  Lithwesterly  to 
OO'W;  then  southerly 
55'W;  then 
12.807^, 


^andantfor  Marine 
tal  Protection. 
3-9-00;  8:45  am] 


POSTAL  SERVICE 
39  CFR  Part  111 


Postage  and  Fees  Refunds;  Unused 
Adhesive  Stamps  and  Stamps  Affixed 
to  Unmailed  Mattel 

AGENCY:  Postal  Sen  ice 
ACTION:  Final  rule;  Comments 
acceptable. 


re  un 
made 


af  ixed 


Serv; 


gjod 


summary:  The  Postkl 
amending  a  portior 
postage  and  fees 
payments  may  be 
for  unused  adhesivp 
adhesive  stamps 
matter.  The  purposje 
allow  the  Postal  ' 
programs  that  invo 
stamps  to  pay  for 
DATES:  Effective  Mirch 
Comments  must  be 
before  April  10 
ADDRESSES:  Mail 
comments  to  Mana  ger 
Mail,  USPS  Headqfiarters 
475  L'Enfant  Plaza 
20260-2690.  Copi« 
comments  will  be 
inspection  and 


20)0 

O' 


phdt 


Service  is 
of  its  rule  on 
ds,  to  clarify  that 
in  some  cases 
stamps  and 

to  unmailed 

of  this  change  is  to 

ice  to  test  market 

ve  the  use  of  postage 

s  and  services. 


9,  2000. 
received  on  or 


a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  C.  Conboy,  (202)  268-3120. 
SUPPLEMENTARY  INFORMATION:  Under 
section  P014.2.7  of  the  Domestic  Mail 
Manual  (DMM),  the  Postal  Service 
currently  disallows  refunds  for  unused 
adhesive  stamps  and  adhesive  stamps 
affixed  to  umnailed  matter.  While  this 
policy  is  necessary  to  promote  the 
efficiency  of  ordinary  retail  postal 
operations,  the  current  DMM  language 
hampers  the  testing  and  development  of 
innovative  marketing  programs  such  as 
the  Micropayment  Program.  Under  this 
program,  vendors  would  be  allowed  to 
receive  payment  for  goods  and  services, 
priced  between  $1.00  and  $10.00,  in  the 
form  of  postage  stamps  affixed  to  a 
postcard  or  a  similar  item.  The  vendors, 
in  turn,  would  return  the  stamps  to  the 
Postal  Service  and  receive  payments  in 
an  amount  less  than  the  face  value  of 
the  stamps.  As  amended,  section 
PO 14. 2. 7  of  the  DMM  will  more  clearly 
allow  payment  for  imused  adhesive 
stamps  and  stamps  affixed  to  unmailed 
matter  in  connection  with  marketing 
programs  approved  by  the  Senior  Vice 
President  for  Marketing,  thus  allowing 
tests  of  the  Micro  Payment  Program  and 
similar  initiatives  to  proceed. 

List  of  Subjects  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

Accordingly,  the  Postal  Service 
hereby  amends  section  P014.2.7  of  the 
Domestic  Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  Part 
111. 

PART111— CAMENDEDl 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403.  404.  414,  3001-3011.  3201-3219. 
3403-3406.  3621,  3626,  5001. 

2.  Amend  section  P014.2.7  of  the 
Domestic  Mail  Manual  (DMM)  to  read  as 
follows: 

P  POSTAGE  AND  PAYMENT 
METHODS 

POGO    Basic  Information 
POlO    General  Standards 


2.7    Unallowable  Refunds 

Refunds  are  not  made  for  the 
following: 

a.  An  application  fee  to  use  permit 
imprints. 

b.  Collect  on  deUvery  (COD),  Express 
Mail  insurance,  insured,  and  registered 
fees  after  the  USPS  accepts  the  article, 
even  if  the  article  is  later  withdrawn 
ft-om  the  mail. 

c.  Unused  adhesive  stamps  (may  be 
exchanged  under  1.1  through  1.5). 

d.  Adhesive  stamps  affixed  to 
unmailed  matter. 

These  limits  on  refunds  are  not 
intended  to  prohibit  payments  for 
unused  adhesive  stamps  and  adhesive 
stamps  affixed  to  unmailed  matter  in 
connection  with  an  authorized 
marketing  program. 
***** 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-5960  Filed  3-9-00;  8:45  am) 

BILUNG  CODE  7710-12-P 


deliver  written 
Advertising 
leiiiers.  Room  5413, 
SW,  Washington,  DC 
V  s  of  all  written 
ivailable  for 
locopying  between  9 


POl  4    Refunds  and  Exchanges 

***** 

2 . 0    POSTAGE  AND  FEES  REFUNDS 


POSTAL  SERViCE 

39  CFR  Part  111 

Changes  in  Procedures  for  Standard 
iMaii  Destination  Entry  Mailings 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  The  Postal  Service,  after 
considering  the  WTitten  responses  to  its 
proposed  rule  published  in  the  Federal 
Register  on  December  22, 1999  (64  FR 
71702-71704),  requesting  public 
comment  on  proposed  amendments  to 
the  Domestic  Mail  Manual,  gives  notice 
that  it  is  implementing  amendments  to 
procedures  for  Standard  Mail 
Destination  Entry  Mailings. 
EFFECTIVE  DATE:  March  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
RoseMarie  Gay  (202)  268-7810. 
SUPPLEMENTARY  INFORMATION:  On 
December  22,  1999,  the  Postal  Service 
published  in  the  Federal  Register  (64 
FR  71702-71704)  a  proposal  to  amend 
the  Domestic  Mail  Manual  procedures 
for  setting  appointments  for  mailings  of 
Standard  Mail  (A)  and  Standard  Mail 
(B)  from  once  a  month  to  once  a  week 
for  recurring  appointments. 

In  addition,  the  Postal  Service 
proposed  that  if  a  mailer  requests  an 
appointment  at  a  destination  delivery 
imit  (DDU)  for  a  Standard  Mail  (A)  or 
Standard  Mail  (B)  mailing,  then  the  5- 
digit  ZIP  Codes  of  the  mail  being 
deposited  must  be  provided  at  the  time 
of  request.  Also,  consistent  with  current 
standards  for  Standard  Mail  (A),  a 
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change  was  proposed  to  provide  for  the 
redirection  of  Standard  Mail  (B). 

Response  to  Comments 

The  Postal  Service  requested 
comments  by  January  21,  2000.  Two 
comments  were  received  from  the 
mailing  industry. 

One  mailer  commented  that  there  was 
no  mention  of  how  postage  will  be 
adjusted  and  calculated  when  mail  is 
redirected  by  the  Postal  Service.  The 
Postal  Service  will  recalculate  postage 
according  to  Domestic  Mail  Manual 
sectionE613.2.2. 

The  mailer  also  commented  that  there 
was  no  mention  of  destination  delivery 
unit  (DDU)  appointments  made  by  using 
the  Drop  Shipment  Appointment 
System  (DSAS).  The  commenter  also 
questioned  if  mailers  can  make  DDU 
appointments  using  DSAS  and,  if  DSAS 
appointments  are  allowed,  whether  the 
procedures  are  different  when 
contacting  the  DDU  via  DSAS. 

In  response,  the  Postal  Service  notes 
that  this  comment  is  beyond  the  scope 
of  the  Federal  Register  notice;  however, 
the  commenter  should  be  aware  that  the 
procedures  for  making  DDU 
appointments  have  not  changed. 

One  other  mailer  agreed  with  the 
change  of  frequency  from  once  a  month 
to  once  a  week.  The  mailer  also 
suggested  that  DSAS  be  changed  so  that 
if  a  recurring  appointment  is  made  "x" 
days  in  advance,  DSAS  would  require 
reconfirmation  of  the  appointment  two 
days  prior  to  the  appointment  date.  If 
the  appointment  is  not  reconfirmed 
within  the  assigned  time  period,  then 
that  time  slot  would  be  available  for 
others.  Cmrently,  the  DSAS  system 
cannot  perform  this  function,  and 
adding  this  feature  would  require 
enhancements  to  this  system.  Due  to 
considerable  expense  involved,  the 
Postal  Service  has  determined  not  to 
add  this  enhancement  to  the  system  at 
this  time. 

This  mailer  also  commented  on  the 
error  rate  of  DDU  addresses  and  asked 
that  DDU  acceptance  hours  be 
expanded.  An  additional  comment  by 
this  mailer  was  that  DDU  acceptance 
horns  be  expanded.  These  comments  are 
beyond  the  scope  of  this  Federal 
Register  notice  and  need  not  be 
addressed. 

The  new  amendments  become 
effective  on  March  12,  2000.  Until  that 
date,  mailers  must  follow  current 
mailing  standards. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553  (b),  (c))  regarding  rulemaking  by  39 
use  410,  the  Postal  Service  hereby 
gives  notice  of  the  following  revisions  to 


the  Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  CFR  Part  111). 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C  101, 
401,  403,  404,  414,  3001-3011,  3201-3219, 
3403-3406,  3621,  3626,  5001. 

2.  Amend  the  Domestic  Mail  Manual 
as  set  forth  below: 

E  EUgibility 


E600    Standard  Mail 


E650    Destination  Entry 

E651    Regular,  Nonprofit,  and 
Enhanced  Carrier  Route  Standard  Mail 


3.0    DEPOSIT 

***** 

(Redesignate  3.3  through  3.11  as  3.4 
through  3.12  respectively;  add  new  3.3 
to  read  as  follows:) 

3.3    Appointments 

Appointments  must  be  made  for 
destination  entry  rate  mail  as  follows: 

a.  Except  for  a  local  mailer  under  4.0 
and  mailings  of  perishable  commodities, 
appointments  for  deposit  of  destination 
entry  rate  mail  at  BMCs,  ASFs,  and 
SCFs  must  be  scheduled  through  the 
appropriate  appointment  control  center 
at  least  one  business  day  in  advance. 
Same-day  appointments  may  be  granted 
by  a  control  center  only  through  a 
telephone  request.  All  appointments  for 
BMC  loads  must  be  scheduled  by  the 
appropriate  BMC  control  center. 
Appointments  for  SCFs  and  ASFs  must 
be  scheduled  through  the  appropriate 
district  control  center.  Appointments 
may  be  made  up  to  30  calendar  days 
before  a  desired  appointment  date.  The 
mailer  must  adhere  to  the  scheduled 
mail  deposit  time  and  location.  The 
mailer  must  cancel  any  appointment  by 
notifying  the  appropriate  control  center 
at  least  24  hoins  in  advance  of  a 
scheduled  appointment. 

b.  Electronic  appointments  may  be 
made  by  a  mailer  or  agent  using  a  USPS- 
issued  computer  logon  ID.  Electronic 
appointments  or  cancellations  must  be 
made  at  least  12  hours  before  the 
desired  time  and  date.  All  information 
required  by  the  USPS  appointment 


system  regarding  a  mailing  must  be 
provided. 

c.  For  deposit  of  DDU  mailings,  an 
appointment  must  be  made  by 
contacting  the  DDU  at  least  24  horns  in 
advance.  If  the  appointment  must  be 
canceled,  the  mailer  must  notify  the 
DDU  at  least  one  business  day  in 
advance  of  a  scheduled  appointment. 
Reciuxing  appointments  are  allowed  if 
shipment  frequency  is  once  a  week  or 
more  often. 

d.  When  Periodicals  are  transported 
together  with  Standard  Mail  (A)  or 
Standard  Mail  (B)  as  a  mixed  load 
(E250),  an  appointment  must  be 
obtained  for  deposit  at  a  destination 
entry  facility. 

(Revise  heading  of  redesignated  3.4  to 
read  as  follows:) 

3.4    Advance  Scheduling 

(Amend  3.4  by  revising  3.4a,  b,  c,  and 
d  to  read  as  follows:) 

Except  under  4.0,  a  mailer  must 
schedule  deposit  of  destination  rate 
mailings  at  least  24  hours  in  advance  by 
contacting  the  proper  district  or  BMC 
control  center  or  destination  delivery 
unit.  Appointments  at  delivery  units 
must  be  made  by  calling  the  delivery 
unit  at  least  24  hours  in  advance. 
Appointments  for  ASFs,  SCFs,  or  for 
any  multistop  loads  must  be  made 
through  the  USPS  district  control 
center.  Appointments  for  BMC  loads 
must  be  scheduled  by  the  proper  BMC 
control  center.  When  making  an 
appointment,  or  as  soon  as  available,  the 
mailer  must  provide  the  control  center 
or  DDU  with  the  following  information: 

a.  Mailer's  name  and  aodress  and, 
when  applicable,  the  name  and 
telephone  number  of  the  mailer's  agent 
or  local  contact. 

b.  Description  of  what  is  being 
mailed,  product  name,  number  of 
mailings,  volume  of  mail,  how  prepared, 
and  whether  containerized  (e.g., 
pallets).  For  DDU  entries,  the  mailer 
also  must  provide  the  5-digit  ZIP 
Code(s)  of  the  mail  being  deposited. 

c.  Where  mailing  was  verified. 

d.  Postage  payment  method. 
***** 

3.6    Redirection  by  USPS 

(Revise  redesignated  3.6  to  read  as 
follows:) 

A  mailer  may  be  directed  to  transport 
destination  entry  rate  mailings  to  a 
facility  other  than  the  designated  DDU, 
SCF,  or  BMC  due  to  facility  restrictions, 
building  expansions,  peak  season  mail 
volumes,  or  emergency  constraints. 
***** 

(Amend  heading  of  3.8  by  changing 
"standing"  to  "recurring"  to  read  as 
follows:) 
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3.8    Recurring  Appointments 

(Revise  redesign  ated  3.8  to  read  as 
follows:) 

A  mailer  may  request 
appointments, 
period,  by  writing 
center  or  the  distrt;t 
administers  the 
the  destination 
mailer  must  present 
mailings  (by  product 


se  -v 
fac  llity 


E652    Parcel  Post 


4.0    DEPOSIT 


(Redesignate 
as  4.7  through  4. i; 
new  4.6  to  read  as 


reciurmg 
ren  3wable  for  a  6-month 
to  the  BMC  control 
control  center  that 
ice  area  in  which 
is  located.  The 
comparable 
and  volume)  on  a 
of  at  least  once  a 
to  scheduled 


a(  here 


consistent  frequency  i 

week.  Failure  to  i 

appointment  proci  (dures  can  cause 

revocation  of  the  r  jcurring  appointment. 


current  4.6  through  4.11 
,  respectively;  add 
follows:) 


4.6  Redirection  I  ly  USPS 

With  the  except  on  of  mail  deposited 
under  1.3e,  a  mail  jr  may  be  directed  to 
transport  destinati  on  entry  rate  mailings 
to  a  facility  other  1  ban  the  designated 
DDU,  SCF,  or  BM(  1  due  to  facility 
restrictions,  build  ng  expansions,  peak 
season  mail  volun  es,  or  emergency 
constraints. 

(Revise  heading  of  redesignated  4.7  to 
read  as  follows:) 

4.7  Advance  ScI  eduling 

(Amend  redesig  lated 


second  sentence  t 

When  making  at 
soon  as  available 
provide  the  contrcjl 
the  following  information: 


4.7b  by  adding 
read  as  follows:) 
appointment,  or  as 
the  mailer  must 
center  or  DDU  with 


0 


b.  Description 
mailed,  product  n^m 
mailings,  volume 
and  whether  cont 
pallets).  For  DDU 
also  must  provide 
Code(s)  of  the  ma  1 


what  is  being 
e.  number  of 
jf  mail,  how  prepared, 
inerized  (e.g.. 
Bntries.  the  mailer 
the  5-digit  ZIP 

being  deposited. 


b.  A  mailer  maj 
appointments,  re 
period,  by  writing 
center  or  the  distjct 
administers  the 


4.8    Deposit  Com  titions 

(Amend  redesij 
changing  the  freqi 
month"  to  "once  ;  i 
follows:) 

Deposit  of  mail  also  is  subject  to  these 
conditions: 


^ated  4.8b  by 
ency  from  "once  a 
week"  to  read  as 


request  recurring 
liewable  for  a  6-month 
to  the  BMC  control 
control  center  that 
area  in  which 


s(  rvice 


the  destination  facility  is  located.  The 
mailer  must  present  comparable 
mailings  (by  product  and  volume)  on  a 
consistent  frequency  of  at  least  once  a 
week.  Failure  to  adhere  to  scheduled 
appointment  procedures  can  cause 
revocation  of  the  recurring  appointment. 


Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[PR  Doc.  00-5962  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  7710-1 2-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-105-9946a;  FRL-6545-5] 

Approval  and  Promulgation  of 
Implementation  Plans,  Commonwealth 
of  Kentucicy:  Approval  of  Revisions  to 
the  Kentucky  State  Implementation 
Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  IS  approving  a  revision  to 
the  Commonwealth  of  Kentucky's  State 
Implementation  Plan  (SIP)  submitted 
through  the  Kentucky  Natural  Resources 
and  Environmental  Protection  Cabinet 
(KNREPC)  on  April  29,  1998.  This 
revision  adds  a  new  regulation  401  KAR 
50:032.  "Prohibitory  rule  for  hot  mix 
asphalt  plants,"  to  establish  an 
enforceable  production  limit  for  asphalt 
plants  in  Kentucky  to  limit  their 
potential  to  emit  (PTE). 
DATES:  This  direct  final  rule  is  effective 
May  9,  2000  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  April  10,  2000.  If  adverse  comment 
is  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to  Joey  LeVasseur  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street 
S.W.,  Atlanta,  Georgia  30303-3104. 
Natural  Resources  and  Environmental 
Protection  Cabinet.  803  Schenkel 
Lane,  Frankfort,  Kentuckv  40601. 


FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur  at  404/562-9035  (E-mail: 
levasseur.joey@epa.gov). 

SUPPLEMENTARY  INFORMATION:  The 
Commonwealth  of  Kentucky  through 
the  KNREPC  submitted  revisions  to  the 
Kentucky  SIP  on  April  29,  1998.  These 
revisions  add  new  Kentucky  regulations 
401  KAR  50:032,  "Prohibitory  rule  for 
hot  mix  asphalt  plants,"  60:750, 
"Standards  of  performance  for 
municipal  solid  waste  landfills,"  and 
61:036,  "Emission  guidelines  and 
compliance  times  for  municipal  solid 
waste  landfills."  However,  since 
regulations  401  KAR  60:750  and  61:036 
are  not  SIP-related,  Kentucky 
resubmitted  these  regulations  on 
December  3,  1998,  as  required  by 
section  111(d)  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA),  and  EPA 
approved  these  regulations  on  April  20, 
1999,  (64  FR  19290).  Therefore,  today 
EPA  is  only  taking  action  on  regulation 
401  KAR  50:032  as  a  revision  to  the 
Kentucky  SIP  as  described  below. 

401  KAR  50:032    Prohibitory  Rule  for 
Hot  Mix  Asphalt  Plants 

This  regulation  applies  to  hot  mix 
asphalt  plants  that  without  the 
operational  limits  of  this  regulation 
would  have  a  PTE  that  would  exceed 
one  or  more  of  the  major  source 
thresholds  and  require  these  plants  to 
obtain  a  permit  as  required  under  part 
70  of  Title  40  of  the  Code  of  Federal 
Regulations  (40  CFR  part  70). 
Compliance  with  this  regulation  would 
only  exempt  these  sources  from  the  40 
CFR  part  70  requirement  and  would  not 
exempt  any  source  from  any  other 
applicable  requirement.  To  be  eligible 
for  this  exemption,  sources  must 
comply  with  maximum  consecutive  12 
month  production  and  operation  limits 
as  well  as  fuel  and  recordkeeping 
requirements  which  are  specific  to  the 
type  of  plant.  These  requirements  are 
frilly  discussed  in  the  submittal  and  the 
technical  support  document  (TSD)  at 
the  Region  4  office  listed  in  the 
addresses  section  of  this  notice. 

Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should 
relevant  adverse  comments  be  filed. 
This  rule  will  be  effective  May  9,  2000 
without  further  notice  unless  the  agency 
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receives  relevant  adverse  conunents  by 
April  10,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
writhdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  rule.  Only  parties  interested  in 
commenting  on  the  rule  should  do  so  at 
this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  May  9,  2000 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866,  entitled  "Regulatory 
Plaiming  and  Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  E.O.  12612 
(Federalism)  and  E.O.  12875  (Enhancing 
the  Intergovernmental  Partnership).  E.O. 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  E.O.  to  include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132.  Thus,  the  requirements  of 
section  6  of  the  E.O.  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  \mless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goverrunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significandy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 


E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  government  jiuisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
ally  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
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additional  costs  to 
governments,  or  to 
result  from  this  action 


State,  local,  or  tribal 
the  private  sector, 


G.  Submission  to  C  jngress  and  the 
Comptroller  Genen  il 

The  Congression  il  Review  Act,  5 
U.S.C.  801  et  seq..  i  is  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  19?  6,  generally  provides 
that  before  a  rule  nay  take  effect,  the 
agency  promulgatiiig  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  taeach  House  of  the 
Congress  and  to  thi  Comptroller  General 
of  the  United  Statet.  EPA  will  submit  a 
report  containing  tjiis  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  Ganeral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  delined  by  5  U.S.C. 
804(2). 

H.  National  Techn  jlogy  Tmnsfer  and 
Advancement  Act 


National  Technology 
Advahcement  Act 
I  equires  Federal 
existing  technical 


Section  12  of  the 
Transfer  and 
(NTTAA)  of  1995 
agencies  to  evalualle 
standards  when  de  veloping  a  new 


Regulation 


401  KAR  50:032  


(FR  Doc.  00-5931  Fi 

BILUNG  CODE  8S60-50-I 


regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  9,  2000.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovenunental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  14,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  S— Kentucky 

2.  In  §  52.920(c)  the  table  is  amended 
by  adding  the  entry  for  401  KAR  50:032, 
under  chapter  50  in  numerical  order  to 
read  as  follows: 

S  52.920    Identification  of  plan. 

***** 

(c)*  *  * 


EPA  Approved  Kentucky  Regulations  for  Kentucky 


Title/sut)ject 


State  effective  date 


EPA  approval  date 


Federal  Register  Notice 


Chapter  50  General  Administrative  Procedures 


Prohit)itofy  rule  for  hot  mix     April  13,  1998 
asptialt  plants. 


Matcii  10,  2000 [Insert  FR  page  citation]. 


ed  3-9-00;  8:45  am) 


DEPARTMENT  Off  HOUSING  AND 
URBAN  DEVELOf^MENT 

48  CFR  Part  2409 

[Doclcet  No.  FR-429|l-C-03] 
RIN  2535-AA25 

HUD  Acquisition  Regulation;  Technical 
Correction 


agency:  Office  of 
Officer  (CPO). 
ACTION:  Final  rule 


he  Chief  Procurement 
correction. 


SUMMARY:  This  document  makes  a 
technical  correction  to  a  final  rule  that 
amended  the  Department  of  Housing 
and  Urban  Development  (HUD) 
Acquisition  Regulation  (HUDAR)  by 
restoring  language  that  had  been 
inadvertently  removed. 

DATES:  Effective  Date:  February  22, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  Graves,  Policy  and  Field 
Operations  Division,  Office  of 
Procurement  and  Contracts  (Seattle 
Outstation),  U.S.  Department  of  Housing 
and  Urban  Development,  Seattle  Federal 
Office  Building,  909  1st  Avenue,  Seattle, 
WA  98104-1000.  telephone  (206)  220- 
5122  extension  3450,  FAX  (206)  220- 
5406.  Persons  with  hearii^  or  speech 


impairments  may  access  that  nimiber 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION:  On 
January  21,  2000,  HUD  published  a  final 
rule  (65  FR  3576)  that  made  several 
amendments  to  the  HUDAR  at  48  CFR 
chapter  24.  In  the  revision  of  48  CFR 
2409.507-2  by  this  rule,  HUD 
inadvertently  replaced  the  existing 
paragraph  with  a  new  paragraph,  rather 
than  adding  the  new  paragraph  to  the 
existing  paragraph.  This  document 
corrects  that  error. 

Accordingly,  under  the  authority  of 
40  U.S.C.  486(c),  42  U.S.C.  3535(d),  FR 
Doc.  00-531,  the  final  rule  amending 
the  HUD  Acquisition  Regulation, 
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published  in  the  Federal  Register  on 
January  21,  2000  {65  FR  3576),  is 
amended  as  follows: 

1.  On  page  3576,  in  coliunn  3,  section 
2409.507-1  is  corrected  to  read  as 
follows: 

2409.507-2    Contract  clauses. 

The  Contracting  Officer  shall  insert  a 
clause  substantially  the  same  as  the 


clause  at  48  CFR  2452.209-71, 
Limitation  on  Future  Contracts,  in  all 
contracts  above  the  simplified 
acquisition  threshold.  The  Contracting 
Officer  shall  describe  in  the  clause  the 
nature  of  the  potential  conflict,  and  the 
negotiated  terms  and  the  duration  of  the 
limitation.  The  Contracting  Officer  shall 
insert  the  clause  at  2452.209-72, 


Organizational  Conflicts  of  Interest,  in 
all  contracts. 

Dated:  March  3.  2000. 
V.  Stephen  Carberry, 

Chief  Procurement  Officer. 

(FR  Doc.  00-5812  Filed  3-9-00;  8:45  am] 
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Proposed  Rules 


issuance  of  rules  and 


Federal  Register 
Vol.  65,  No.  48 
Friday,  March  10,  2000 


This  section  of  the  Ft  DERAL  REGISTER 
contains  notices  to  th  j  public  of  the  proposed 


regulations.  The 


purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tl^e  adoption  of  the  final 
rules. 


DEPARTMENT  OF^  AGRICULTURE 
Agricultural  Mark^ing  Service 

7  CFR  Part  201 

[Docket  No.  LS-00-45-610  REVIEW] 

Federal  Seed  Act  Regulations;  Section 
610  Review 

agency:  Agricultu  al  Marketing  Service. 

USDA. 

ACTION:  Notice  of  r  jview  and  request  for 

comments. 


summary:  This  act 
Agricultural 
review  of  the 
Regulations,  undei 
contained  in 
Regulatory  Flexibi 

DATES:  Written 
of  review  must  be 
2000. 


on  annoimces  the 
Marketing  Service  (AMS) 
Federal  Seed  Act 

the  criteria 
sectiijn  610  of  the 

ity  Act  (RFA). 

coihments  on  this  notice 
•eceived  by  May  9, 


ADDRESSES:  Interested 
invited  to  submit 
concerning  this  ncjtice 
Comments  must 
Payne,  Chief,  Seec 
Testing  Branch,  Li  /estock 
Program,  AMS,  Ropm 
BARC-E.,  Beltsvil 
2325;  Telephone 
(301) 504-8098;  oi 
Richard.Payne2@u  sda 
comments  should 
number  and  date 
this  issue  of  the  F^eral 
will  be  made  aval 
inspection  at  the 
Testing  Branch 
hours. 


Seel 


FOR  FURTHER 

Richard  C.  Payne, 
Regulatory  and 
Livestock  and 
USDA,  Room  209. 
East,  Beltsville 
telephone:  (301) 
504-8098;  E-mail: 
Richard. Payne2@i 


SUPPLEMENTARY 

Federal  Seed  Act 


persons  are 
TJkrritten  comments 
of  review, 
sent  to  Richard  C. 
Regulatory  and 
and  Seed 
209,  Building  306, 
e,  Maryland  20705- 
(|01)  504-9430;  Fax 
E-mail 

.gov.  All 
reference  the  docket 
page  number  of 
Register  and 
lable  for  public 

Regulatory  and 
regular  business 


and 


Seed 
du  ring : 


INFOF  MATION  i 


contact: 

Chief,  Seed 
Testing  Branch, 
Program,  AMS, 
Building  306,  BARC- 
Mkryland  20725-2325; 
5)4-9237;  Fax:  (301) 


sda.gov. 

INFORMATION:  The 
Regulations  (7  CFR 


part  201)  regulate  the  labeling  of 
agricultural  and  vegetable  seed  in 
interstate  commerce.  The  regulations  are 
effective  under  the  Federal  Seed  Act  of 
1939  (FSA),  as  amended  (7  U.S.C.  1551 
et  seq.].  The  regulations  were  last 
amended  by  a  final  rule  published  in 
the  Federal  Register  on  January  11, 
2000  (64  FR  1704). 

AMS  published  in  the  Federal 
Register  (63  FR  8014;  February  18, 
1999),  its  plan  to  review  certain 
regulations,  including  the  Federal  Seed 
Act  Regulations,  under  criteria 
contained  in  section  610  of  the 
Regulatory  Flexibility  Act  (FRA;  5 
U.S.C.  601-612).  Because  many  AMS 
regulations  impact  small  entities,  AMS 
decided,  as  a  matter  of  policy,  to  review 
certain  regulations  which,  although  they 
may  not  meet  the  threshold  requirement 
under  section  610  of  the  RFA,  warrant 
review.  The  February  18  notice  stated 
that  AMS  would  list  the  regulations  to 
be  reviewed  in  AMS?  regulatory  agenda 
which  is  published  in  the  Federal 
Register  as  part  of  the  Unified  Agenda. 
However,  after  further  consideration, 
AMS  has  decided  to  announce  the 
reviews  in  the  Federal  Register  separate 
from  the  Unified  Agenda.  Accordingly, 
this  notice  and  request  for  comments  is 
made  for  the  Federal  Seed  Act 
Regulations. 

The  purpose  of  the  review  will  be  to 
determine  whether  the  Federal  Seed  Act 
Regulations  should  be  continued 
without  change,  amended,  or  rescinded 
(consistent  with  the  objectives  of  the 
FSA)  to  minimize  the  impacts  on  small 
entities.  In  conducting  this  review,  AMS 
will  consider  the  following  factors:  (1) 
The  continued  need  for  the  regulations; 
(2)  the  nature  of  complaints  or 
comments  received  from  the  public 
concerning  the  regulations;  (3)  the 
complexity  of  the  regulations;  (4)  the 
extent  to  which  the  regulations  overlap, 
duplicate,  or  conflict  with  other  Federal 
rules,  and,  to  the  extent  feasible,  with 
State  and  local  governmental  rules;  and 
(5)  the  length  of  time  since  the 
regulations  has  been  evaluated  or  the 
degree  to  which  technology,  economic 
conditions,  or  other  factors  have 
changed  in  the  area  affected  by  the 
marketing  order. 

Written  comments,  view,  opinions, 
and  other  information  regarding  the 
Federal  Seed  Act  Regulations's  impact 
on  small  businesses  are  invited. 


Dated:  March  7,  2000. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Program. 

[FR  Doc.  00-5911  Filed  3-9-00;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Parts  1710, 1717,  and  1718 

RIN  0572-AB51 

Reduction  in  Minimum  TIER 
Requirements 

agency:  Rural  Utilities  Service, 

Agriculture. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  proposing  to  amend  its 
regulations,  reducing  the  minimum 
Times  Interest  Earned  Ratio  (TIER) 
required  to  be  met  by  distribution 
borrowers  from  1.50  to  1.25.  Reducing 
TIER  to  1.25,  while  retaining  the 
existing  Debt  Service  Coverage  (DSC), 
Operating  Times  Interest  Earned  Ratio 
(OTIER)  and  Operating  Debt  Service 
Coverage  (ODSC)  standards,  will 
provide  the  borrowers  with  the 
flexibility  to  develop  new  and  unique 
rate  structures  in  an  increasingly 
competitive  retail  marketplace,  yet  not 
jeopardize  loan  security.  Conforming 
amendments  relating  to  exemptions  of 
RUS  operational  controls  under  section 
306E  of  the  Rural  Electrification  Act; 
consolidations  and  mergers;  sale,  lease 
or  transfer  of  capital  assets;  advance 
approval —  100  percent  private 
financing  of  distribution, 
subtransmission  and  headquarters 
facilities;  and  certain  other  community 
infrastructure,  and  mortgage  and  loan 
agreements,  are  also  contained  herein. 
DATES:  Written  comments  must  be 
received  by  RUS  on  or  before  April  10, 
2000. 

ADDRESSES:  Written  conmients  should 
be  addressed  to  Blaine  D.  Stockton,  Jr., 
Assistant  Administrator,  Electric 
Program,  U.S.  Department  of 
Agriculture,  Rural  Utilities  Service, 
Room  4037  South  Building,  Stop  1560, 
14th  &  Independence  Ave.,  SW., 
Washington,  DC  20250-1560. 
Telephone  202-720-95457.  RUS 
requests  a  signed  origiiud  and  three 
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copies  of  all  comments  (7  CFR  1700.4). 
Comments  will  be  available  for  public 
inspection  during  regiilar  business 
hours  (7  CFR  1.27(h)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Ellinger,  Management/ 
Industry  Analyst,  Riual  Utilities 
Service,  Electric  Program,  Room  4023 
South  Building,  Stop  1560, 14th  & 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1560,  Telephone:  202-720- 
0424. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988,  Civil  Justice  Reform.  RUS  has 
determined  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  section  3  of  the  Executive  Order.  In 
accordance  with  the  Executive  Order 
and  the  rule:  (1)  All  state  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule  and  (3)  in  accordance  with  §  212(e) 
of  the  Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912  (e))  administrative  appeals 
procedure,  if  any  are  required  must  be 
exhausted  prior  to  initiating  litigation 
against  the  Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  a  rule  relating  to  RUS 
electric  loan  program  is  not  a  rule  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  and,  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply  to  this  rule.  RUS  borrowers,  as  a 
result  of  obtaining  Federal  financing, 
receive  economic  benefits  that  exceed 
any  direct  economic  costs  associated 
with  complying  with  RUS  regulations 
and  requirements. 

Information  and  Recordkeeping 
Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  the  proposed 
rule  are  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35) 
under  control  number  0572-0032. 

Unfunded  Mandates 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 


provision  of  Title  n  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  proposed  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of 
human  environment  £is  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.850,  Riu^ 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
number  (202)  512-1800. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State, 
local,  and  tribal  govenunents  or  the 
private  sector.  See  the  final  rule  related 
notice  entitled  "Department  Programs 
and  Activities  Excluded  From  Executive 
Order  12372"  (50  FR  47034). 

Background 

A  Times  Interest  Earned  Ratio  (TIER) 
is  a  financial  measurement  relating  to 
the  borrower's  ability,  on  an  annual 
basis,  to  earn  margins  sufficient  to  cover 
the  interest  charges  on  its  total 
outstanding  indebtedness  (long-term 
and  short-term).  As  originally  used  in 
RUS  loan  documentation,  the  borrower 
was  required  to  set  rates  designed  to 
produce  annual  margins  equal  to  one 
and  one-half  times  its  annual  interest 
cost  on  total  indebtedness  for  two  of  the 
previous  three  years.  The  TIER 
requirement  was  first  established  in 
RUS  mortgages  in  1971  to  facilitate  the 
ability  of  the  then  new  National  Rural 
Utilities  Cooperative  Finance 
Corporation  (CFC)  to  raise  lending 
capital  by  issuing  bonds  secured  by  the 
pledge  of  electric  distribution  system 
mortgages  requiring  a  TIER  of  1.5  or 
more.  CFC  no  longer  imposes  this 
requirement.  However,  many  older  RUS 
mortgages  on  which  CFC  is  a  co- 


mortgagee  still  contain  a  TIER 
requirement  substantially  unchanged 
since  1971.  As  discussed  below,  most 
electric  distribution  mortgages  used  by 
RUS  after  1995  require  a  1.5  TIER  only 
as  a  prerequisite  to  issuing  additional 
seemed  indebtedness  under  such 
mortgages  without  the  need  for 
obtaining  the  consent  of  the  mortgagees. 

As  part  of  the  1995  revision  to  7  CFR 
Part  1718,  Loan  Security  Documents  for 
Electric  Borrowers  Quly  18, 1995),  RUS 
shifted  the  covenant  to  design  rates  to 
achieve  TIER  from  the  mortgage  to  the 
new  RUS  loan  contract  for  distribution 
borrowers.  RUS  also  retained  the 
existing  standard  TIER  and  DSC  ratios 
set  at  the  existing  minimimi  levels  of  1.5 
and  1.25  respectively,  while  adding  an 
Operating  Times  Interest  Earned  Ratio 
(OTIER)  and  Operating  Debt  Service 
Coverage  (ODSC),  both  set  at  a 
minimum  of  1.1  for  the  borrower's 
electric  utility  operations.  Adding 
OTIER  and  ODSC  achieved  the  RUS 
objective  of  excluding  major  "non-cash" 
margins  from  the  coverage  tests, 
requiring  that  borrowers  at  least  break 
even,  with  a  small  margin  for  error,  on 
their  primary  business.  The  borrower's 
electric  utility  business  accounts  for 
most  of  the  financing  assistance 
provided  by  RUS,  is  the  main  source  of 
revenue  for  repaying  the  loans  and 
provides  the  primary  security  for  the 
loans.  Therefore,  RUS  believes  it  is 
reasonable  to  expect  the  core  business  to 
be  financially  viable  and  not  dependent 
on  other  sources  of  income  to  cover 
expenses.  The  addition  of  OTIER  and 
ODSC  as  coverage  ratios  has  made  TIER 
(specifically  at  the  1.5  level)  less  critical 
in  determining  financial  stability. 

As  the  electric  utility  industry 
continues  to  move  toward  a  more 
competitive  retail  marketplace,  RUS  is 
reviewing  and  updating  its  policies  and 
procedures  relating  to  electric 
borrowers.  This  new  competitive 
environment  brings  with  it  the  need  to 
provide  borrowers  greater  flexibility  in 
establishing  competitive  rates.  To  this 
end,  RUS  believes  that  a  reduction  in 
reducing  the  minimum  TIER  level  to 
1.25  is  now  appropriate.  Such  a 
reduction  will  provide  borrowers  with 
additional  flexibility  to  structure 
competitive  rates  in  the  marketplace 
without  jeopardizing  loan  security.  RUS 
believes  that  a  thorough  review  of  the 
TIER  (as  reduced),  DSC,  OTIER  and 
ODSC  ratios,  combined  with  an  in- 
depth  study  of  a  borrower's  Annual 
Financial  and  Statistical  Report, 
provides  sufficient  information  to 
evaluate  a  borrower's  credit  worthiness 
and  to  judge  loan  repayment  ability. 

In  reducing  the  minimum  TIER 
requirement  RUS  does  not  expect  a  rush 
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by  borrowers  to  im; 
minimum  in  their 
RUS  recognizes  thai 
manage  their 
as  to  provide  for  a 
with  respect  to  o 
cases  this  makes  go 
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written  consent  to  such  mergers  or 
consolidations  under  section  3.10  of 
such  a  mortgage  in  cases  where  the 
borrower  would  otherwise  satisfy  all  the 
requirements  of  section  3.10(6)(B)  of  its 
mortgage  if  the  minimum  TIER  as 
contained  in  such  section  were  1.25 
instead  of  1.5. 

In  other  words,  in  most  instances  it 
would  not  be  necessary  for  borrowers 
who  have  already  used  mortgages 
following  the  model  mortgage  to  go 
through  the  expense  and  burden  of 
issuing  new  mortgages  or  mortgage 
supplements  to  take  advantage  of  the 
proposed  change  in  TIER.  Of  course,  the 
written  consent  of  any  other  mortgagees 
would  still  have  to  be  obtained  and  all 
requirements  in  the  RUS  loan  contract 
would  need  to  be  observed.  RUS  is  also 
proposing  that  future  mortgages  use  the 
1.25  TIER  instead  of  the  1.5  TIER 
contained  in  sections  2-. 01  and  3.10  of 
the  model  mortgage  and  it  invites  the 
comments  of  supplemental  lenders  on 
such  an  approach.  RUS  expects  that 
RUS  Information  Publication  1718B  (the 
model  mortgage)  will  be  conformed  to 
the  proposed  1.25  TIER  whenever  the 
rule  becomes  effective. 

Similarly,  RUS  is  proposing  to 
substitute  a  1.25  TIER  for  the  1.5  TIER 
wherever  it  appears  in  the  model  loan 
contract  7  CFR  part  1718,  subpart  C, 
appendix  A).  Loan  contracts  entered 
into  after  the  effective  date  of  the 
proposed  rule  will  use  the  new 
standard.  In  order  to  eliminate  the 
expense  and  burden  of  amending 
existing  loan  contracts  to  implement  the 
change,  RUS  is  proposing  that  the  final 
rule  operate  as  a  self  executing 
amendment  to  all  provisions  contained 
in  any  existing  electric  distribution  loan 
contract  with  RUS  that  uses  a  1.5  TIER 
provision.  It  is  not  expected  that  any 
borrower  will  object  to  such  an 
amendment  of  its  existing  loan  contract 
but  any  borrower  who  does  should 
promptly  notify  RUS  to  that  effect  and 
RUS  will  maintain  the  existing 
provision  as  to  any  such  objecting 
borrower. 

List  of  Subjects 

7  CFR  Part  1710 

Electric  power,  Electric  utilities.  Loan 
programs — energy,  Reporting  and 
recordkeeping  requirements,  Rural 
Eireas. 

7  CFR  Part  1717 

Administrative  practice  and 
procedure.  Electric  power,  Electric 
power  rates.  Electric  utilities. 
Intergovernmental  relations. 
Investments,  Loan  programs — energy. 


Reporting  and  recordkeeping 
requirements.  Rural  areas. 

7  CFR  Part  1718 

Administrative  practice  and 
procedure.  Electric  power.  Electric 
utilities.  Loan  programs — energy.  Loan 
security  documents.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  1710— GENERAL  AND  PRE- 
LOAN  POLICIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.,  1921  et 
seq..  6941  et  seq. 

2.  Revise  §  1710.7(c)(13)(vi){B)  and 
§  1710.7(c)(14)(ii)  to  read  as  follows: 

§  1 71 0.7    Exemptions  of  RUS  operational 
controls  under  section  306E  of  the  RE  Act. 


(c)*   *   * 

(13)  *   *   * 

(vi)*   *   * 

(B)  Having  a  pro  forma  TIER  of  not 
less  than  1.25  and  a  pro  forma  DSC  of 
not  less  than  1.25  for  each  of  the  two 
proceeding  calendar  years;  and 
***** 

(14)*   *    * 

(ii)  In  the  most  recent  year  for  which 
data  are  available,  the  borrower 
achieved  a  TIER  of  at  least  1.25,  DSC  of 
at  least  1.25,  OTIER  of  at  least  1.1,  and 
ODSC  of  at  least  1.1,  in  each  case  based 
on  the  average  or  the  best  2  out  of  the 
3  most  recent  years. 
***** 

3.  Revise  §  1710.114(b)(1)  to  read  as 
follows: 

§  1710.1 14    TIER,  DSC,  OTIER  and  ODSC 
requirements. 

***** 

(b)  Coverage  Ratios.  (1)  Distribution 
borrowers.  The  minimum  coverage 
ratios  required  of  distribution  borrowers 
whether  applied  on  an  annual  or 
average  basis,  are  a  TIER  of  1.25,  DSC 
of  1.25.  OTIER  of  1.1.  and  ODSC  of  1.1. 
OTIER  and  ODSC  shall  apply  to 
distribution  borrowers  that  receive  a 
loan  approved  on  or  after  January  29, 
1996. 
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PART  1717— POST-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

4.  The  authority  citation  for  part  1717 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.,  1921  et 
seq.,  6941  et  seq. 

5.  Revise  §  1717.615(f)(2)  to  read  as 
follows: 

§  1 71 7.61 5    Consolidations  and  mergers. 

***** 

(f)*   *   * 

(2)  A  pro  forma  TIER  of  not  less  than 
1.25  and  a  pro  forma  DSC  of  not  less 
than  for  each  of  the  two  preceding 
calendar  years;  and 
***** 

6.  Revise  §  1717.616(b)  to  read  as 
follows: 

§  1717.616    Sale,  lease,  or  transfer  of 
capital  assets. 

***** 

(b)  In  the  most  recent  year  for  which 
data  are  available,  the  borrower 
achieved  a  TIER  of  at  least  1.25,  DSC  of 
at  least  1.25,  OTIER  of  at  least  1.1,  and 
ODSC  of  at  "least  1 . 1  in  each  case  based 
on  the  average  or  the  best  2  out  of  the 

3  most  recent  years. 
***** 

7.  Revise  §  1717.854(c)(1)  to  read  as 
follows: 

§  1 7-1 7.854    Advance  approval — 1 00 
percent  private  financing  of  distribution, 
subtransmission  and  headquarters 
facilities,  and  certain  other  community 
infrastructure. 
***** 

(c)  *   *   * 

(1)  The  borrower  has  achieved  a  TIER 
of  at  least  1.25  and  a  DSC  of  at  least  1.25 
for  each  of  2  calendar  years  immediately 
preceding,  or  emy  2  consecutive  12 
month  periods  ending  within  180  days 
immediately  preceding,  the  issuance  of 
the  debt; 


PART  1718— LOAN  SECURITY 
DOCUMENTS  FOR  ELECTRIC 
BORROWERS 

8.  The  authority  citation  for  Part  1718 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  ef  seq.,  1921  et 
seq.,  6941  et  seq. 

Subpart  B — Mortgage  for  Distribution 
Borrowers 

9.  Article  II,  section  2.01(a)(l)(i)  and 
Article  III,  section  3.10(6)(B)  of 
Appendix  A  to  Subpart  B  to  Part  1718 
are  revised  to  read  as  follows: 


Appendix  A  to  Subpart  B  to  Part  1718 — 
Model  Form  of  Mortgage  for  Electric 
Distribution  Borrowers 


Article  II^Additional  Notes 

Section  2.01  *   *   * 

(a)  *  *  * 

(1)  *  *  • 

(i)  The  Mortgagor  shall  have  achieved  for 
each  of  the  two  calendar  years  immediately 
preceding  the  issuance  of  such  Additional 
Notes,  a  TIER  of  not  less  than  1.25  and  a  DSC 
of  not  less  than  1.25; 


Article  III — Particular  Covenants  of  the 

Mortgagor 

***** 

Section  3.10  *   *   * 

(6)*   *   * 

(B)  having  a  pro  forma  TIER  of  not  less 
than  1.25  and  a  pro  forma  DSC  of  not  less 
than  1.25  for  each  of  the  two  preceding 
calendar  years,  and 


Subpart  C— Loan  Contracts  With 
Distribution  Borrowers 

10.  The  definition  of  "Coverage 
Ratios"  in  Article  I,  Definitions,  and 
Article  V,  section  5.4(b)  of  Appendix  A 
to  Subpart  C  to  Part  1718  are  revised  to 
read  as  follows: 

Appendix  A  to  Subpart  C  to  Part  1718 — 
Model  Form  of  Loan  Contract  for  Electric 
Distribution  Borrowers 


Article  I — Definitions 

***** 

"Coverage  Ratios"  shall  mean,  collectively, 
the  following  financial  ratios:  (i)  TIER  of 
1.25;  (ii)  Operating  TIER  of  1.1;  (iii)  DSC  of 
1.25;  and  Operating  DSC  of  1.1. 
***** 

Article  V — Affirmative  Covenants 
***** 

Section  5.4  *   *   * 

(b)  The  average  Coverage  Ratios  achieved 
by  the  Borrower  in  the  2  best  years  out  of  the 
3  most  recent  calendar  years  must  be  not  less 
than  any  of  the  following: 
TIER=1.25 
DSC=1.25 
OTIER=l.l 
ODSC=l.l 


Date:  March  3,  2000. 
Jill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
[PR  Doc.  00-5852  Filed  3-9-00;  8:45  am] 
BILUrMS  CODE  3410-1S-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  124 

8(a)  Business  Development/Small 
Disadvantaged  Business  Status 
Determinations 

agency:  Small  Business  Administration 
(SBA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  SBA  proposes  to  amend  its 
regulations  governing  the  Small 
Disadvantaged  Business  (SDB)  program. 
This  proposed  rule  would  grant 
applicants  seeking  certification  as  an 
SDB  a  45-day  period  to  request  that  SBA 
reconsider  its  decision  finding  the 
applicant  ineligible  for  SDB 
certification. 

DATES:  Submit  comments  on  or  before 
April  10,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Linda  Williams,  Deputy 
Associate  Deputy  Administrator  for 
Government  Contracting  and  Minority 
Enterprise  Development,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW..  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Dickerson,  Acting  Associate 
Administrator,  Office  of  Small 
Disadvantaged  Business  Certification 
and  Eligibility,  at  (202)  619-1727. 
SUPPLEMENTARY  INFORMATION:  On  June 
30,  1998,  in  response  to  and  in 
conjunction  with  the  Department  of 
Justice  and  the  Federal  Acquisition 
Regulation  reform  proposals  to 
implement  a  government-wide  SDB 
program,  SBA  issued  a  final  rule 
estabhshing  the  procedural  framework 
for  certifying  firms  as  SDBs  and  for 
processing  protests  challenging  the 
disadvantaged  status  of  a  firm  claiming 
to  be  an  SDB.  See  63  FR  35767.  Under 
existing  regulations,  firms  seeking  SDB 
certification  must  meet  certain 
citizenship,  size,  ownership,  control 
and  social  and  economic  disadvantaged 
status  requirements.  Although  SBA  is 
responsible  for  determining  an 
applicant's  eligibility  for  SDB 
certification,  the  Agency  has  approved 
certain  organizations  or  business 
concerns  (called  Private  Certifiers)  to 
perform  ownership  and  control 
determinations. 

When  an  applicant  submits  an  SDB 
application  to  SBA.  however,  SBA's 
Assistant  Administrator  for  Small 
Disadvantaged  Business  Certification 
and  Eligibility  (AA/SDBCE)  determines 
whether  the  applicant  satisfies  all  of  the 
requirements  for  certification,  and 
issues  a  single  written  decision  as  to 
whether  the  applicant  qualifies  as  an 
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SDB.  The  current  i  egulations  do  not 
grant  SDB  applica:  its  a  right  to  request 
that  the  AA/SDBC  I  reconsider  his  or 
her  negative  deten  nination  of  SDB 
ehgibility.  Instead  existing  regulations 
afford  applicants  c  eclined  SDB 
certification  on  ce  tain  grounds  the  right 
to  appeal  the  denii  il  to  OHA.  Further, 
the  regulations  pr(  vide  that  once  SBA 
issues  a  final  decii  ion  finding  the 
applicant  ineligible,  the  applicant  is 
precluded  from  re  ipplying  for  12 
months  after  the  d  ite  of  the  final  SBA 
decision  to  declin  i  the  application. 

SBA  has  determ  ned  that  the  absence 
of  an  opportunity  or  firms  to  obtain  a 
reconsideration,  ci  )upled  with  the  one 
year  bar  on  reappl  cations  for  SDB 
certification  follovring  a  final  SBA 
decision,  deprives  applicants  of  a  formal 
mechanism  to  imi  lediately  correct 
deficiencies  in  the  ir  applications. 

This  proposed  r  jle  would  amend 
SBA's  existing  regulations,  codified  at 
Title  13  Code  of  F  ideral  Regulation 
(CFR)  part  124,  to;  (1)  Grant  applicants 
the  opportunity  tc  request 
reconsideration  ai  d  (2)  Establish  a 
reconsideration  pi  ocess.  This  proposed 
rule  would  redesi  ;nate  13  CFR 
§124.1008(0(3)  as  13  CFR 
§  124.1008(f)(4)  ai  d  would  add  a  new 
13  CFR  §  124.100J  (f)(3).  The  new 
paragraph  (3)  Wovid  grant  applicants 
denied  SDB  certif  cation  a  45-day 
period  from  the  di  ite  of  the  AA/SDBCE's 
written  decision  ti  >  request  that  the  AA/ 
SDBCE  reconsidei  that  decision. 

As  part  of  the  n  quest  for 
reconsideration,  t  lis  proposed  rule 
would  allow  appl  cants  to  submit 
additional  eviden  ;e  to  show  that  they 
have  overcome  th  ;  reason(s)  for  the  AA/ 
SDBCE's  denial.  1  the  AA/SDBCE  once 
again  declines  the  application  solely  on 
grounds  that  were  not  included  in  the 
original  denial  let  er,  the  AA/SDBCE 
would  be  requirec  to  grant  the  applicant 
an  additional  45-(  ay  period  to  request 
that  SBA  reconsic  er  the  new  basis  for 
denial.  If.  howevt  r.  the  AA/SDBCE 
determines  that  tl  e  applicant  is 
ineligible  for  SDB  certification  for  one 
or  more  of  the  sar  le  reason(s)  as 
addressed  in  the  (  riginal  decline,  the 
applicant  would  i  lot  be  entitled  to  a 
second  reconside  ation. 

This  proposed  ;  ule  would  not  affect 
an  applicant's  rig  it  under  the  current  13 
CFR  124.1008(f)(: )  to  appeal  the  AA/ 
SDBCE's  decisior  denying  eligibility. 
An  applicant  den  ed  SDB  certification 
based  solely  on  n  asons  of  social 
disadvantage,  ecc  nomic  disadvantage, 
or  disadvantaged  ownership  or  control, 
would  continue  t )  have  the  right  to 
appeal  to  OHA.  L  nder  this  proposed 
rule,  the  applicar  t  would  have  the 
option  to  forego  t  le  reconsideration 


process  and  appeal  the  AA/SDBCE's 
initial  decision  to  OHA,  or  to  request 
reconsideration  and  if  declined  a  second 
time  solely  on  those  grounds,  to  appeal 
the  AA/SDBCE's  reconsideration 
decision. 

This  proposed  rule  also  does  not 
affect  an  applicant's  right  with  respect 
to  ownership  and  control 
determinations  of  Private  Certifiers. 
Unlike  determinations  by  SBA,  the 
current  regulations  allow  applicants  to 
reapply  at  any  time  following  a  Private 
Certifier's  negative  ownership  and 
control  determination  and  therefore 
obviate  the  need  for  a  formal 
reconsideration  process. 

The  proposed  reconsideration  process 
under  this  rule  constitutes  a  procedural 
amendment  that  is  designed  to  improve 
the  efficiency  and  effectiveness  of  the 
certification  process.  This  proposed  rule 
also  benefits  SDB  applicants  by  granting 
them  the  right  to  request  that  the  AA/ 
SDBC&E  reconsider  his  or  her  denial  of 
SDB  eligibility.  The  proposed  rule  in  no 
way  deprives  the  public  of  any  existing 
rights  under  SBA  regulations,  nor  does 
it  impose  any  additional  burdens  on 
SDB  applicants  or  any  other  member  of 
the  public.  For  those  reasons,  SBA  is 
providing  a  30-day  comment  period  to 
avoid  unnecessarily  delaying  the 
implementation  of  this  rule  and  to  avoid 
unnecessarily  impeding  the  efficient 
administration  of  the  SDB  certification 
program. 

Compliance  With  Executive  Orders 
13132,  12988,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

SBA  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866  in 
that  it  is  not  likely  to  have  an  annual 
economic  effect  of  $100  million  or  more 
on  the  economy,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  United  States  economy.  SBA 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. 
since  it  would  be  a  procedural 
amendment  to  the  SDB  certification 
process  that  would  not  impose  any 
mandatory  requirements  on  SDB 
applicants  or  deprive  them  of  any 
existing  rights  under  governing  SBA 
regulations. 

For  purposes  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13).  SBA  certifies  that  this  interim  rule 
imposes  no  new  reporting  or 
recordkeeping  requirements  on  firms 


applying  to  be  certified  as  an  SDB.  The 
rule  grants  certain  SDB  applicants  the 
right  to  submit  evidence  to  SBA  that 
they  are  socially  and  economically 
disadvantaged,  that  they  are  citizens  of 
the  United  States,  and  that  they  own 
and  control  the  applicant  concern.  Once 
certified  as  an  SDB,  this  rule  does  not 
require  an  SDB  to  report  any  other 
information  to  SBA  or  to  maintain 
additional  records. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12988,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  3  of  that  Order. 

List  of  Subjects  13  CFR  Part  124 

Government  procurement,  Hawaiian 
natives.  Minority  businesses.  Reporting 
and  recordkeeping  requirements, 
Technical  assisttmce. 

Accordingly,  for  the  reasons  set  forth 
above,  SBA  proposes  to  amend  Title  13, 
CFR  as  follows: 

PART  124— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
part  124  continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(j). 
637(a).  637(d)  and  Pub.  L.  99-661.  Pub.  L. 
100-656,  sec.  1207,  Pub.  L.  101-37,  Pub.  L. 
101-574,  and  42  U.S.C.  9815. 

2.  Section  124.1008  is  amended  by 
redesignating  paragraphs  (f)(3)  and  (4) 
as  paragraphs  (f)(4)  and  (5),  respectively, 
and  adding  a  new  paragraph  (f)(3)  to 
read  as  follows: 

§  1 24.1 008    How  does  a  firm  become 
certified  as  an  SDB? 

***** 

(f)*   *   * 

(3)(i)  If  the  AA/SDBCE  declines  the 
firm's  application  for  SDB  certification, 
the  firm  may  request  that  the  AA/ 
SDBCE  reconsider  his  or  her  initial 
decline  by  submitting  a  written  request 
to  the  AA/SDBCE  within  45  days  of  the 
date  of  the  AA/SDBCE's  decision.  The 
applicant  may  provide  any  additional 
information  and  documentation 
pertinent  to  overcoming  the  reason(s) 
for  the  initial  decline. 

(ii)  The  AA/SDBCE  will  issue  a 
written  decision  within  30  days  of 
receiving  the  applicant's  request  for 
reconsideration,  if  practicable.  The  AA/ 
SDBCE  may  either  approve  the 
application,  deny  it  on  one  or  more  of 
the  same  grounds  as  the  initial  decision, 
or  deny  it  on  other  grounds.  If  the 
application  is  denied,  the  AA/SDBCE 
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will  explain  why  the  applicant  is  not 
eligible  for  SDB  certification  and  give 
specific  reasons  for  the  decline.  If  the 
AA/SDBCE  declines  the  application 
solely  on  issues  not  raised  in  the  initial 
decline,  the  applicant  may  request 
another  reconsideration  as  if  it  were  an 
initial  decline.  If  the  AA/SDBCE 
declines  the  application  for  one  or  more 
of  the  same  reasons  as  addressed  in  the 
initial  decline,  the  applicant  is  not 
entitled  to  a  second  reconsideration. 
***** 

Dated:  March  1,  2000. 
Aida  Alvarez, 

Administrator. 

(FR  Doc.  00-5600  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  8025-01 -U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  91 -NM-96-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  B2-1C,  B2K-3C, 
and  B2-203  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A300  B2  series  airplanes. 
That  action  would  have  required  a 
supersedure  of  cui  existing  AD  that 
currently  requires  a  one-time  visual 
inspection  and  ultrasonic  inspection  to 
detect  cracks  in  the  wing  front  spar 
webs,  and  repair,  if  necessary.  The 
NPRM  would  have  required  a  visual 
inspection  and  repetitive  ultrasonic 
inspections  to  detect  cracks  in  the  front 
face  of  the  front  spar  on  both  wrings 
between  ribs  10  and  11,  and  repair,  if 
necessary.  Since  the  issuance  of  the 
NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  issued 
separate  rulemaking  to  require  these 
same  actions.  Accordingly,  the  proposed 
rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue  SW,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2110;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  B2  series  airplanes,  was  published 
in  the  Federal  Register  as  a  Notice  of 
Proposed  Rulemaking  (NPRM)  on  June 
10,  1991  (56  FR  26621).  The  proposed 
rule  would  have  superseded  an  existing 
airworthiness  directive  (AD)  that 
requires  a  one-time  visual  and 
ultrasonic  inspection  to  detect  cracks  in 
the  wing  spar  webs,  and  repair,  if 
necessary.  The  proposed  nile  would 
have  required  a  visual  inspection  and 
repetitive  ultrasonic  inspections  to 
detect  cracks  in  the  front  face  of  the 
fi-ont  spar  of  both  wings  between  ribs  10 
and  11,  and  repair,  if  necessary.  The 
proposed  rule  was  prompted  by  a  report 
of  a  crack  found  on  an  in-service 
airplane  in  the  wing  front  spar  web 
between  ribs  10  and  11.  The  proposed 
actions  were  intended  to  detect  and 
correct  cracking,  which  could  result  in 
reduced  structural  integrity  of  the  wing 
front  spar. 

Actions  That  Occurred  Since  the  NPRM 
Was  Issued 

Since  the  issuance  of  the  NPRM,  the 
FAA  issued  an  immediately  adopted 
rule,  AD  91-18-01,  amendment  39- 
8004  (56  FR  40771,  August  16,  1991), 
which  requires  repetitive  high 
frequency  eddy  current  inspections  to 
detect  cracks  in  the  vertical  web  of  the 
wing  front  spar  between  ribs  10  and  11, 
and  repair,  if  necessary. 
Accomplishment  of  those  actions 
adequately  addresses  the  unsafe 
condition  identified  in  this  NPRM. 

FAA's  Conclusions 

Since  issuance  of  AD  91-18-01,  the 
FAA  has  determined  that  the  proposed 
actions  of  the  NPRM  (Docket  91-NM- 
96-AD)  are  lumecessary. 

Withdrawal  of  this  notice  of  proposed 
ndemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Regulatory  Impact 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  under  Executive 
Order  13132,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking,  Docket  91-NM-96-AD, 
published  in  the  Federal  Register  on 
June  10.  1991  (56  FR  26621),  is 
withdrawn. 

Issued  in  Renton,  Washington,  on  March  6, 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-5892  Filed  3-9-^X);  8:45  am] 

BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  0(>-ACE-6] 

Establishment  of  Class  E  Airspace; 
Salem,  MO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  docimient  proposes  to 
establish  Class  E  airspace  area  at  Salem 
Memorial  Airport,  Salem,  MO.  The 
Federal  Aviation  Administration  has 
developed  Area  Navigation  (RNAV) 
runway  (RWY)  17.  RNAV  RWY  35  and 
VHF  Omnidirectional  Range  (VOR)-A 
Standard  Instrument  Approach 
Procedures  (SIAPs)  to  serve  Salem 
Memorial  Airport,  Salem,  MO. 
Controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate 
aircraft  executing  the  SIAPs.  This 
proposal  would  create  controlled 
airspace  at  Salem  Memorial  Airport. 
The  intended  effect  of  this  rule  is  to 
provide  controlled  airspace  for  aircraft 
executing  the  SIAPs  at  the  Salem 
Memorial  Airport. 

DATES:  Comments  must  be  received  on 
or  before  April  14,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  00- 
ACE-6,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Airspace 
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Branch,  Air  Traffic  Division,  at  the 
address  listed  above. 

INFORI  lATION  i 


Air' 


FOR  FURTHER 

Brenda  Mumper. 
Airspace  Branch, 
Regional  Headquai^^ 
Aviation  Admi: 
Kansas  City,  MO 
(816)  329-2524. 
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contact: 

Traffic  Division, 
4CE-520A,  DOT 
ers  Building,  Federal 
nisttation,  901  Locust, 
6^06;  telephone: 


SUPPLEMErfTARY  INFPRMATION: 

Comments  Invited 

Interested  partiei  i  are  invited  to 
participate  in  this  j  )roposed  nilemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  th«y  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  pooposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  iction  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  Qn  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
ACE-6."  The  postaard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  colnmunications 
received  on  or  befcire  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  thp  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  coi  nments.  A  report 
simunarizing  each  substantive  public 
contact  with  FAA  jersonnel  concerned 
with  this  rulemaki  ig  will  be  filed  in  the 
docket. 

Availability  of  NPl 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adminisfration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  BOO  Independence 
Avenue,  SW.,  Was  lington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  i  aust  identify  the 
docket  number  of  his  NPRM.  Persons 
interested  in  beinj  placed  on  a  mailing 
list  for  future  NPR  ^s  should  also 
request  a  copy  of  i  idvisory  Circular  No. 
11-2 A,  which  des  xibes  the  procedures. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Salem 
Memorial  Airport,  Salem,  MO.  The  FAA 
has  developed  RNAV  RWY  17,  RNAV 
RWY  35  and  VOR-A  SLAPs  to  serve  the 
Salem  Memorial  Airport,  Salem,  MO. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to  contain 
aircraft  executing  these  SLAPs.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  operating 
under  Instrument  Flight  Rules  (IFR) 
from  aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circujjanavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9G,  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposed  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorpraration  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5    Salem,  MO  [NEW] 

Salem  Memorial  Airport,  MO 
(Lat.  37°36'55"N..  long.  91°36'16' W.) 

Maples  VORTAC 

(Ut.  37°35'27'N.,  long.  91°47'19'' W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Salem  Memorial  Airport,  and 
within  1.1  miles  each  side  of  the  Maples 
VORTAC  080°  radial  extending  from  the  6.3- 
mile  radius  of  the  Salem  Memorial  Airport  to 
.2  miles  east  of  the  Maples  VORTAC. 


Issued  in  Kansas  City,  MO,  on  Feburary  28, 
2000. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  00-5952  Filed  3-9-00;  8:45  am] 

BUJJNG  CODE  4910-1 3-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KY-105-9946b;  FRL— 6545-4] 

Approval  and  Promulgation  of 
Implementation  Plans  CommonweaKh 
of  Kentucky:  Approval  of  Revisions  to 
the  Kentucky  State  Implementation 
Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
a  revision  to  the  Commonwealth  of 
Kentucky's  State  Implementation  Plan 
(SIP)  submitted  through  the  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  (KNREPC)  on  April 
29, 1998.  This  revision  adds  a  new 
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regulation  401  KAR  50:032, 
"Prohibitory  rule  for  hot  mix  asphalt 
plants,"  to  establish  an  enforceable 
production  limit  for  asphalt  plants  in 
Kentucky  to  limit  their  potential  to  emit. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
Kentucky's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  shoidd  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  April  10,  2000. 

ADDRESSES:  All  comments  should  be 
addressed  to  Joey  LeVasseur  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4  Air 
Plaiming  Branch,  61  Forsyth  Street 
S.W.,  Atlanta,  Georgia  30303-3104. 

Natural  Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel  Lane, 
Frankfort,  Kentucky  40601. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur  at  404/562-9035  (E-mail: 
levasseur.joey@epa.gov). 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  January  14,  2000. 
A.  Stanely  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[FR  Doc.  00-5932  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  6560-SO-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Parts  223  and  224 

[Docket  No.  000303059-0059-01;  I.D. 
NO.021700B] 

RIN  No.  0648-XA49 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Findings  for  a 
Petition  to  List  North  American 
Populations  of  Smalltooth  Sawfish  and 
Largetooth  Sawfish  as  Endangered 
Under  the  Endangered  Species  Act 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  petition  findings; 
request  for  information  and  comments. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  announces  90- 
day  findings  for  a  petition  to  add  North 
American  populations  of  smalltooth 
sawfish  and  largetooth  sawfish  to  the 
List  of  Threatened  and  Endangered 
Wildlife.  NMFS  finds  diat  the  petition 
and  information  available  in  NMFS 
records  indicate  that  listing  North 
American  populations  of  smalltooth 
sawfish  as  endangered  under  the 
Endangered  Species  Act  (ESA)  may  be 
warranted;  and  do  not  indicate  that 
listing  North  American  populations  of 
largetooth  sawfish  as  endangered  may 
also  be  warranted.  NMFS  is  now 
initiating  a  status  review  of  smalltooth 
sawfish  to  determine  if  the  petitioned 
action  for  that  species  is  warranted. 
NMFS  will  maintain  the  largetooth 
sawfish  as  a  candidate  species,  and 
continue  to  solicit  more  information 
regarding  this  species  to  resolve  doubts 
regarding  its  range  and  taxonomy. 
DATES:  The  findings  announced  in  this 
document  were  made  on  March  6.  2000. 
Comments  and  information  related  to 
this  petition  finding  must  be  received  by 
May  9,  2000. 

ADDRESSES:  Information  and  comments 
concerning  these  petition  findings 
should  be  submitted  to  Charles  A. 
Oravetz,  Assistant  Regional 
Administrator,  Protected  Resources 
Division,  National  Marine  Fisheries 
Service,  Southeast  Regional  Office,  9721 
Executive  Center  Drive  North,  St. 
Peterburg,  Florida  33702-2432.  The 
petition,  findings,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  same 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Lee,  NMFS  Southeast  Region, 
(727)570-5312;  or  Marta  Nammack, 
NMFS  Office  of  Protected  Resources, 
(301) 713-1401. 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  designated  smalltooth  sawfish 
[Pristis  pectinata)  and  largetooth 
sawfish  (P.  perotteti)  as  candidate 
species  under  the  ESA  on  Jime  23, 1999. 
The  candidate  species  list  serves  to 
notify  the  public  that  NMFS  has 
concerns  regarding  these  species/ 
vertebrate  populations  that  may  warrant 
listing  in  the  future,  and  it  facilitates 
voluntary  conservation  efforts.  On 
November  30, 1999,  NMFS  received  a 
petition  from  the  Center  for  Marine 
Conservation  requesting  NMFS  to  list 
North  American  populations  of  those 
two  species  of  sawfish  as  endangered. 
The  petitioner  submitted  biological, 
distributional,  and  historical 
information  on  sawfish  and  identified 
potential  threats  including  (1) 
destruction,  modification  or  curtailment 
of  habitat  or  range;  (2)  overutilization 
for  commercial,  recreational  or  scientific 
purposes;  (3)  inadequacy  of  existing 
regulatory  mechanisms;  and  (4)  other 
natural  or  manmade  factors  affecting  the 
species  existence.  Also,  the  petitioner 
cited  references  in  support  of  the 
petition. 

Section  4(b)(3)  of  the  ESA  contains 
provisions  concerning  petitions  from 
interested  persons  requesting  the 
Secretary  of  Commerce  (Secretary)  to 
add  a  species  or  to  remove  a  species 
from  the  List  of  Endangered  and 
Threatened  Wildlife  and  designate 
critical  habitat.  Section  4(b)(3)(A) 
requires  that,  to  the  maximiun  extent 
practicable,  within  90  days  after 
receiving  such  a  petition,  the  Secretary 
make  a  finding  on  whether  the  petition 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
This  finding  must  be  promptly 
published  in  the  Federal  Register.  In 
determining  whether  substantial 
information  exists  for  a  petition  to  list 
a  species,  NMFS  takes  into  account 
information  submitted  with  and 
referenced  in  the  petition  and  all  other 
information  readily  available  in  NMFS 
files.  NMFS'  ESA  implementing 
regulations  define  "substantial 
information"  as  the  amount  of 
information  that  would  lead  a 
reasonable  person  to  believe  that  the 
measure  proposed  in  the  petition  may 
be  warranted.  50  CFR  424.14(b).  If  the 
petition  is  found  to  present  such 
information,  the  Secretary  must  conduct 
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Analysis  of  Petitic  n 

The  sawfish  fan  ily  is  characterized  by 
a  toothy  snout  pro  ecting  well  forward 
of  the  head.  Appn  ximately  2  ft  (0.6m) 
or  greater  in  lengtl  i  at  birth,  sawfish 
commonly  grow  t<  16  ft  (4.9m),  some 
reaching  lengths  o  "up  to  18  ft  (5.5m). 
Sawfish  are  restric  ted  to  shallow 
coastal,  estuarine,  and  fi-esh  waters. 
They  are  often  fou  ad  in  brackish  water 
near  river  mouths  and  large 
embayments,  preferring  partially 
enclosed  waters,  1  ang  in  deeper  holes 
on  bottoms  of  mu(  or  muddy  sand. 
Sawfish  are  long  1  ved  species  that  grow 
slowly,  mature  lata  and  are 
ovoviviparous,  pr  )ducing  a  small 
number  of  young,  resulting  in  a  very 
low  intrinsic  rate  )f  population  increase 
for  these  species,  such  animals  are 
usually  successfu  at  maintaining 
relatively  small  pi  ipulation  sizes  in 
relatively  constan;  environments,  but 
are  not  able  to  res  )ond  rapidly  to 
additional  and  ne  v  sources  of  mortality 
resulting  from  chi  nges  in  their 
environment,  such  as  overexploitation 
and  habitat  degradation  (Musick,  1999). 

Smalltooth  saw  ish  and  largetooth 
sawfish  may  be  morphologically 
distinguished  froi  i  each  other  by  the 
number  of  pairs  o  rostral  teeth,  the 
placement  of  thei  •  pectoral  fins  relative 
to  their  pelvic  fin  i,  and  the  shape  of 
their  caudal  fin.  E  espite  these 
differences  in  mo  phology,  early 
literature  indicate  s  there  were  some 


problem  with  identification  of  these 
species  in  early  records. 

Smalltooth  sawfish — Smalltooth 
sawfish  historically  inhabited  marine 
habitats  in  selected  parts  of  the  eastern 
Pacific  Ocean,  western  and  eastern 
Atlantic  Ocean,  Mediterranean  Sea, 
Indo-Pacific,  and  Red  Sea,  and 
freshwater  habitats  in  North,  Central 
and  South  America,  Afi-ica,  and  India. 
In  North  America,  historical  records 
indicate  that  during  the  19th  century, 
smalltooth  sawfish  were  abundant  along 
both  coasts  of  Florida  and  in  the 
summer  north  to  North  Carolina,  in 
estuaries  and  lower  reaches  of  rivers,  as 
well  as  out  to  depths  of  about  25m  along 
open  coasts  fronted  by  mud  flats  of  the 
Atlantic  and  Gulf  of  Mexico  coastal 
waters  of  the  southeastern  United 
States.  Smalltooth  sawfish  migrated 
north  along  the  coast  during  simimer 
months  but  was  probably  not  a 
permanent  resident  in  western  Atlantic 
waters  north  of  Florida. 

There  are  no  quantitative  data 
available  to  conduct  a  formal  stock 
assessment  for  smalltooth  sawfish 
species,  however,  the  decline  of  this 
species  is  well  documented  by 
anecdotal  reports.  Historical  record  of 
field  observations  indicates  that 
smalltooth  sawfish  were  abundant  as 
recent  as  the  1950's.  Reports  of 
smalltooth  sawfish  becoming  entangled 
in  fishing  nets  are  common  in  early 
literature  and  indicate  smalltooth 
sawfish  were  considered  a  nuisance  by 
fishermen,  doing  considerable  damage 
to  their  nets  when  entangled  and 
capable  of  inflicting  serious  wounds 
with  their  saw.  As  a  result,  these  fish 
were  usually  killed  on  the  spot  by 
fishermen  when  captured  or  released 
only  after  removal  of  their  saw. 

During  the  20th  century,  smalltooth 
sawfish  have  been  recorded  with 
declining  fi'equency.  An  independent  • 
assessment  of  smalltooth  sawfish  was 
performed  by  Adams  and  Wilson  in 
1995,  by  contacting  all  state  fisheries 
management  agencies  from  New  York 
south  and  west  to  Texas  and  asking  for 
any  records  of  recent  landings.  In 
addition,  research  institutions  and 
museums  with  marine  holdings  were 
contacted.  From  the  responses  received, 
it  appears  that  the  species  no  longer 
occurs  along  the  eastern  seaboard  and 
that  by  the  1970's  the  species  was 
confined  in  the  Gulf  of  Mexico  to  a  few 
restricted  locales  in  Florida,  Louisiana 
and  Texas  waters.  Today,  official 
records  of  smalltooth  sawfish  landings 
are  rare  throughout  their  range  in  North 
America.  Incidental  commercial  catch 
was  likely  the  most  significant  factor  in 
the  population's  decline.  Snelson  and 
Williams  (1981)  attribute  the  loss  of  the 


species  from  the  Indian  River  directly  to 
the  activities  of  commercial  fishing  for 
other  species  (Snelson  and  Williams, 
1981).  Sawfish  are  extremely  vulnerable 
to  overexploitation  due  to  their 
exceptional  propensity  for  entanglement 
in  net  gear,  their  restricted  habitat,  and 
their  low  intrinsic  rate  of  increase. 
Largetooth  sawfish — Largetooth 
sawfish  historically  inhabited  warm- 
temperate  to  tropical  marine  waters  in 
the  Atlantic  and  eastern  Pacific, 
possiblv  in  the  eastern  Mediterranean, 
and  freshwater  habitats  in  Central  and 
South  America  and  Africa.  It  is 
represented  by  a  closely  allied  form,  P. 
microdon  (or  forms)  along  the  Pacific 
Coast  of  Central  America,  off  northern 
Australia,  off  Indo-China,  among  the 
East  Indies,  and  in  the  tropical- 
subtropical  belt  of  the  Indian  Ocean. 
Largetooth  sawfish  are  very  similar  to  P. 
microdon  but  their  exact  relationship 
remains  to  be  determined. 

Historical  occurrences  of  largetooth 
sawfish  in  North  America  were  much 
more  limited  than  those  of  smalltooth 
sawfish  and  were  strictly  confined  to 
shallow  (<10  m)  warm-temperate  and 
tropical  waters  (>18°  to  at  least  30°C)  in 
the  immediate  vicinity  of  the  shore  and 
to  estuarine  localities,  partly  enclosed 
lagoons,  and  similar  situations.  In  the 
United  States,  largetooth  sawfish  were 
reported  along  the  Texas  coast  from  the 
Mexican  border  (Brownsville)  to  the 
Louisiana  border  (Port  Arthur). 
Evidence  to  support  its  historical 
abundance  in  this  area  stems  from  one 
literature  source,  "Notes  on  Sawfish, 
Pristis  perotteti  Muller  and  Henle,  not 
Previously  Reported  ft-om  the  Waters  of 
the  United  States"  (Baughman,  1943), 
that  includes  a  report  of  seven  large 
largetooth  sawfish  taken  by  one 
fishermen  near  Galveston,  Texas.  Oddly, 
the  Scune  scientist  indicates  in  a  1952 
publication  that  West  Indian  sawfish  (P. 
microdon)  were  sometimes  caught  in 
Texas  waters  and  does  not  mention  the 
largetooth  sawfish. 

Compared  to  occurrences  of 
smalltooth  sawfish,  largetooth  and/or 
West  Indian  sawfish  were  relatively 
rare.  Bigelow  and  Schroeder  (1953) 
noted  the  fact  that  all  specimens 
reported  fi-om  the  coast  of  Texas  have 
been  large,  in  contrast  with  the 
abundance  of  smaller  ones  further 
south,  suggesting  that  the  production  of 
young  is  confined  chiefly  to  regions 
where  the  temperature  of  the  water  is  at 
least  as  high  as  25-26°C.  They  believed 
that  most  of  the  large  specimens  taken 
from  the  northern,  cooler  waters  had 
migrated  ft'om  a  tropical  nursery, 
(Bigelow  and  Schroeder,  1953). 

While  historic  record  of  field 
observations  indicate  there  may  have 
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been  largetooth  sawfish  present  in  North 
American  waters  at  one  time,  there  are 
no  data  to  support  that  there  is 
presently,  or  ever  was,  a  resident  North 
American  population  of  largetooth 
sawfish.  All  of  the  information  included 
in  the  petition  on  the  population  status 
of  largetooth  sawfish  pertains  to  Lake 
Nicaraguan  populations  in  Central 
America.  NMFS  feels  applying  this 
information  to  other  stocks  is 
inappropriate  because  in  Lake 
Nicaragua,  historical  conditions 
permitted  residence  of  a  large  number  of 
sawfish,  which  reproduced  in  the  lake 
and  constituted  a  discrete  stock,  with 
limited  genetic  mixing  with  other  stocks 
(Thorson  1982).  Additionally,  this 
Central  American  population  was 
subjected  to  a  heavy  directed 
commercial  fishery  in  the  1970's  and 
suffered  severe  declines.  In  the  United 
States,  there  are  no  directed  commercial 
fisheries  for  sawfish. 

Petition  Findings 

Given  the  decline  in  recorded 
abundance,  limited  reproductive 
capacity  and  documented  take  by 
commercial  and  recreational  fishermen, 
NMFS  finds  that  the  petitioner  presents 
substantial  scientific  and  commercial 
information  indicating  that  a  listing  of 
smalltooth  sawfish  may  be  warranted 
based  on  the  criteria  specified  in  50  CFR 
424.14(b)(2).  Under  section  4(b)(3)(A)  of 
the  ESA,  this  finding  requires  that  a 
status  review  of  the  status  of  smalltooth 
sawfish  be  completed  within  1  year  of 
the  receipt  of  the  petition  (by  November 
29,  2000)  to  determine  whether  the 
petitioned  action  to  list  smalltooth 
sawfish  as  endangered  is  warranted. 

NMFS  also  finds  that  there  is  not 
substantial  evidence  to  waiTemt 
initiation  of  a  status  review  of  North 
American  populations  of  largetooth 
sawfish,  on  the  basis  that  the  petition 
did  not  contain  substantial  scientific 
and  commercial  information  to  indicate 
the  present  existence  of  such  a 
population  eligible  for  listing.  While  the 
petition  presented  evidence  that 
largetooth  sawfish  did  occur  at  one  time 
in  Texas  waters,  based  on  NMFS'  review 
of  the  petition  and  on  other  available 
information,  we  believe  that  the 
largetooth  species  is  most  likely  a 
tropical  species,  only  rarely  straying  to 
North  American  waters. 


Listing  Factors  and  Basis  for 
Determination 

Under  section  4(a)(1)  of  the  ESA,  a 
species  can  be  determined  to  be 
threatened  or  endangered  for  any  one  of 
the  following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
made  solely  on  the  best  scientific  and 
commercial  data  available,  after 
conducting  a  review  of  the  status  of  the 
species  and  taking  into  account  efforts 
made  by  the  State  and  foreign  nations  to 
protect  such  species. 

Within  1  year  from  the  date  the 
petition  was  received,  a  finding  will  be 
made  as  to  whether  listing  the  North 
American  population  of  the  smalltooth 
sawfish  as  endangered  is  warranted,  as 
required  by  section  4(b)(3)(B)  of  the 
ESA. 

Information  Solicited 

To  ensure  that  the  status  review  is 
complete  and  based  on  the  best 
available  scientific  and  commercial 
data,  NMFS  is  soliciting  information 
about  smalltooth  sawfish  concerning  the 
following:  (1)  Historical  and  current 
abundance  and  distribution;  (2)  the 
existence  of  reproducing  populations; 
(3)  biological  or  other  relevant  data  to 
determine  the  existence  or  lack  of 
distinct  population  segments  in  U.S. 
waters;  (4)  information  on  any  current 
or  planned  activities  that  may  adversely 
impact  North  American  sawfish, 
especially  related  to  the  five  listing 
factors  identified  here;  and  (5)  ongoing 
efforts  to  protect  sawfish  and  their 
habitat.  NMFS  requests  that  data, 
information,  and  comments  be 
accompanied  by  supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications;  and  the  person's 
name,  address,  and  any  association, 
institution,  or  business  that  the  person 
represents.  Such  information  may  be 
submitted  to  the  address  given 
previously. 

NMFS  is  also  soliciting  data  on 
largetooth  sawfish.  Even  though  NMFS 


has  determined  that  a  formal  initiation 
of  a  status  review  of  largetooth  sawfish 
under  the  ESA  is  not  warranted  at  this 
time,  some  concerns  about  its  status  still 
remain.  If  NMFS  becomes  aware  of  new 
information  that  would  warrant  a  formal 
initiation  of  a  status  review  of  the 
largetooth  sawfish,  NMFS  would 
aimounce  this  in  the  Federal  Register. 

NMFS  also  requests  quantitative 
evaluations  describing  the  quality  and 
extent  of  habitats  for  both  species,  as 
well  as  information  on  areas  that  may 
qualify  as  critical  habitat.  Areas  that 
include  the  physical  and  biological 
features  essential  to  the  species  should 
be  identified.  Essential  features  include, 
but  are  not  limited  to,  the  following  (1) 
Habitat  for  individual  and  population 
growth,  and  for  normal  behavior;  (2) 
food,  water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  cover  or  shelter;  (4) 
sites  for  reproduction  and  rearing  of 
offspring;  and  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  requests 
information  describing  the  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation;  and  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 
The  economic  cost  to  be  considered  in 
the  critical  habitat  designation  under 
the  ESA  is  the  probable  economic 
impact  "of  the  [critical  habitat) 
designation  upon  proposed  or  ongoing 
activities"  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs  resulting 
specifically  from  a  critical  habitat 
designation  that  are  above  the  economic 
effects  attributable  to  listing  the  species. 
Economic  effects  attributable  to  listing 
include  actions  resulting  from  section  7 
consultations  under  the  ESA  to  avoid 
jeopardy  to  the  species  and  from  the 
taking  prohibitions  under  section  9  or 
4(d)  of  the  ESA.  Comments  concerning 
economic  impacts  should  distinguish 
the  costs  of  listing  from  the  incremental 
costs  that  can  be  directly  attributed  to 
the  designation  of  specific  areas  as 
critical  habitat. 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

March  6,  2000. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Risk  Management  Agency 

Title:  New  Crop  Insurance  Programs 
(pilot  and  private  crop  insurance 
policies). 

OMB  Control  Number:  0563-0057. 

Summary  of  Collection:  The  Federal 
Crop  Insurance  Act  (ACT),  as  amended 
in  1994  and  1996,  further  expanded  the 
role  of  the  crop  insurance  program  to  be 
the  principal  tool  for  risk  management 
by  producers  of  farm  products.  The 
expcuision  mission  of  the  Risk 
Management  Agency  (RMA)  is  to  meet 
the  obligation  of  mandatory  program 
development  and  to  expand  the  current 
program  to  provide  risk  management 
products  to  the  greatest  number  of 
people  covering  the  greatest  dollar  value 
of  commodities.  Extensive  research  is 
completed  prior  to  the  development  and 
implementation  of  a  new  pilot  program 
of  insurance.  The  development  phase  of 
a  pilot  program  includes  gathering, 
analyzing,  and  evaluating  the  agronomic 
suitability  and  cultural  practices  of  a 
crop  in  each  specific  area.  During  the 
pilot  crop  insurance  coverage 
development  process,  RMA  prepares  the 
crop  insurance  policy  provisions, 
underwriting  guidelines,  actuarial 
documents,  and  loss  adjustment 
standards.  RMA  will  collect  information 
using  several  forms. 

Need  and  Use  of  the  Information: 
RMA  will  collect  information  indicating 
the  crop,  type,  variety,  and  practice  that 
will  be  insured  in  the  state  and  county 
along  with  the  premium  rates  and  crop 
price  elections  that  will  be  available. 
The  information  is  used  to  determine 
liability  and  premium.  The  information 
collected  on  the  forms  will  be  used  by 
Federal  Agencies,  RMA,  crop  insurance 
companies  reinsured  by  FCIC,  and  other 
agencies  that  require  such  information 
in  the  performance  of  their  duties. 

Description  of  Respondents:  Farms: 
Business  or  other  for-profit. 

Number  of  Respondents:  80,889. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  73,228. 

Office  of  Outreach 

Title:  USDA  Minority  Farm  Register. 

OMB  Control  Number:  0508-NEW. 

Summary  of  Collection:  The  1990 
Farm  Bill,  Section  2501  provides  the 
authority  for  "The  Secretary  of 
Agriculture  *   *   *  to  provide  outreach 


and  technical  assistance  to  encourage 
and  assist  socially  disadvantaged 
farmers  and  ranchers  to  own  and 
operate  farms  and  ranches  and  to 
participate  in  agricultural  programs."  A 
team  of  USDA  leaders  in  early  1997  was 
appointed  to  examine  civil  rights  issues 
in  the  USDA.  A  number  of  civil  rights 
forums  were  held  around  the  country  to 
hear  program  deliver^'  comments  and 
complaints.  The  Secretary'  appointed  a 
Civil  Rights  Implementation  Team  and 
ordered  that  all  recommendations  be 
implemented.  Establishment  of  a 
baseline  for  the  number  of  minority 
farms  by  supporting  a  voluntary  register 
of  minority  farms,  which  will  help 
USDA  set  goals  to  halt  land  loss  and  to 
monitor  the  loss  of  minority-owned 
farms,  was  one  of  the  primary 
recommendations . 

Need  and  Use  of  the  Information:  The 
Office  of  Outreach  will  collect 
information  from  minorities  and 
socially  disadvantaged  farmers  to 
document  the  amount  of  farmland 
owned  by  race/ethnicity.  The  Register 
will  establish  a  baseline  of  minority 
farmland  ownership,  which  can  be 
monitored  over  time.  The  Office  of 
Outreach  will  provide  names  and 
addresses  to  approved  organizations 
assisting  minorities  with  land  retention 
and  acquisition  initiatives. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  120,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  10,000. 

Agricultural  Marketing  Service 

Title:  7  CFR  Part  37— Program  to 
Accredit  Organic  Certifying  Agencies. 

OMB  Control  Number:  0581-0183. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  (AMA)  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
consumers  with  voluntary  services  that 
facilitate  the  marketing  of  meat  and 
meat  products.  A  voluntary  program  to 
accredit  organic  certifying  agencies 
would  help  ensure  that  U.S.  organic 
products  can  be  exported  to  European 
Union  countries  that  require 
accreditation  by  a  government  body 
under  the  International  Organization  for 
Standardization  Guide  65,  entitled 
General  Requirements  for  Bodies 
Operating  Product  Certification 
Programs.  "  The  Agricultural  Marketing 
Service  (AMS)  will  collect  information 
using  form  LS-314,  Quality  System 
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Certification  Progra  n  Application  for 
Service. 

Need  and  Use  of 
AMS  will  collect 
the  responsible  autiorities 
establishments  reqi  esting 
initiate  billing  and 
Without  a  properly 
form  LS-314,  AMS 
have  the  authority 
certifying  agencies 
the  service  be  lega 
by  the  regulations 
for  services  rendered 

Description  ofReipo. 
or  other  for-profit; 
Government. 

Number  of  Respdndents:  44. 

Frequency  of  Res  oonses: 
Recordkeeping;  Rej 
Monthly. 

Total  Burden  Hoitrs 


he  Information: 
infTormation  to  identify 
in 

services  and 
I  :ollection  accounts, 
signed  and  approved 
officials  would  not 
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lor  would  users  of 
obligated  to  abide 
to  remit  payment 
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ndents:  Business 
State,  Local  or  Tribal 
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Agricultural 

Title:  Fruit  and 
News  Reports. 

OMB  Control 

Summary  of 
of  the  Agricultural 
1946  (7  U.S.C 
authorizes  the  co 
and  disseminating 
information  inclu 
information  on  a 
the  purpose  of 
consumer 
maintenance  of 
about  balance 
utilization  of 
Market  News 
segments  of  the 
market  information 
competitive  positic  n 
participants.  The  " 
industries, 
or  government 
requests  that  the 
Agriculture  issue 
monthly,  or  monthly 
reports  on  various 
industry.  The  Agri 
Service  (AMS)  wil 
in  person  and  by 

Need  and  Use  of 
AMS  will  coUec 
production  of  Mar 
are  then  available 
other  interested 
formats. 

Description  o 
Business  or  other 

Number  of  Resp 

Frequency  o' 
Weekly;  Monthly 
Total  Burden  " 


Marki  ting  Service 

V  Bgetable  Market 


Agricultural  Mark  eting  Service 

Title:  Applicatio  n 
Protection  Certific  ite 
Description  of  Var  ety 
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>f  Respondents:  Farms; 
-profit, 
ondenfs;  18,361. 
>fRe;  ponses:  Reporting: 
Dther  (Daily). 
Hdurs.  121,010. 


for  Plant  Variety 
and  Objective 


OMB  Control  Number:  0581-0055. 

Summary  of  Collection:  The  Plant 
Variety  Protection  Act  (PVPA,  was 
approved  December  24,  1970;  84  Stat. 
1542.  7  U.S.C.  2321  et  seq.)  was 
established  to  encourage  the 
development  of  novel  varieties  of 
sexually-reproduced  plants  and  make 
them  available  to  the  public,  providing 
intellectual  property  rights  (IPR) 
protected  to  those  who  breed,  develop, 
or  discover  such  novel  varieties,  and 
thereby  promote  progress  in  agriculture 
in  the  public  interest.  The  PVPA  is  a 
voluntary  user  funded  program  which 
grants  intellectual  property  ownership 
rights  to  breeders  of  new  and  novel 
seed-  and  tuber-reproduced  plant 
varieties.  To  obtain  these  rights  the 
applicant  must  provide  information 
which  shows  the  variety  of  eligible  for 
protection  and  that  it  is  indeed  new, 
distinct,  uniform,  and  stable  as  the  law 
requires.  The  Agricultural  Marketing 
Service  (AMS)  will  collect  information 
using  forms  ST-470,  ST-470-E  and  ST 
Series  Forms. 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  from  the 
applicant  to  determine  if  the  variety  is 
eligible  for  protection  imder  the  PVPA. 
If  this  information  is  not  collected  there 
would  be  no  basis  for  issuing  certificates 
of  protection,  and  no  way  for  applicants 
to  request  protection. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  Federal  Government. 

Number  of  Respondents:  116. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1.691. 

Agricultural  Marketing  Service 

Title:  Generic  OMB  Fruit  Crops, 
Marketing  Order  Administration 
Branch. 

OMB  Control  Number:  0581-NEW. 

Summary  of  Collection:  Marketing 
Orders  (Orders)  and  Agreements 
(Agreements)  covering  the  respective 
commodities  emanate  from  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674.  This 
regulation,  hereinafter  referred  to  as  the 
Act,  was  designated  to  permit  regulation 
of  certain  agricultural  commodities  for 
■  the  purpose  of  providing  orderly 
marketing  conditions  in  interstate 
commerce  and  improving  returns  to 
producers.  The  Act  provides  in  section 
608(d)(1)  that  information  necessary  to 
determine  the  extent  to  which  an  order 
has  effectuated  the  declared  policy  of 
the  Act  shall  be  furnished  at  the  request 
of  the  Secretary  of  Agriculture 
(Secretary).  Orders/ Agreements  are 
administered  by  committees/boards  that 


consist  of  producer /growers,  handlers, 
and,  in  some  cases,  a  member 
representing  the  public.  Producers  who 
voluntarily  apply  to  participate  in 
certain  programs  are  required  to  submit 
certain  information,  pursuant  to  the 
specified  sections  in  the  order/ 
agreement.  AMS  will  collect 
information  using  several  forms. 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  relating  to 
supplies,  shipments,  and  dispositions  of 
their  respective  commodities  and  other 
information  needed  to  effectively  carry 
out  the  purpose  of  the  AMAA  and  their 
respective  orders. 

Descriptive  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions; 
Farms;  Federal  Government. 

Number  of  Respondents:  4,052. 

Frequency  of  Response: 
Recordkeeping:  Reporting:  On  occasion; 
Quarterly;  Biennially;  Weekly;  Semi- 
annually; Monthly;  Annually. 

Total' Burden  Hours:  2.978. 


Agricultural  Marketing  Service 

Title:  Regulations  for  Inspection  of 

Eggs- 

OMB  Control  Number:  0581-0113. 

Summary  of  Collection:  Congress 
enacted  the  Egg  Products  Inspection  Act 
(21  U.S.C.  1031-1056)  (EPIA)  to  provide 
a  mandatory  inspection  program  to 
assure  egg  products  are  processed  under 
sanitary  conditions,  are  wholesome, 
unadulterated,  and  properly  labeled;  to 
control  the  disposition  of  dirty  euid 
checked  shell  eggs;  to  control 
unwholesome,  adulterated,  and  inedible 
egg  products  and  shell  eggs  that  are 
unfit  for  human  consumption;  and  to 
control  the  movement  and  disposition 
of  imported  shell  eggs  and  egg  products 
that  are  unwholesome  and  inedible.  The 
Agricultural  Marketing  Service  (AMS) 
will  collect  information  using  several 
forms. 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  to  serve 
the  Agency  mission,  program  objectives 
and  management  needs  in  providing 
information  on  the  efficiency  and 
effectiveness  of  the  program — whether 
the  program  meets  the  needs  of  the 
users  and  consumers;  workload;  area 
where  the  workload  may  be  increasing 
or  decreasing,  requiring  needed  changes 
in  field  and  supervisory  staffing  and 
travel;  program  and  cost  analyses; 
changes  that  may  be  needed  in  the 
program;  evaluating  the  goals  of  the 
Agency;  and  review  and  evaluation  of 
information  collection.  The  information 
will  be  used  to  assure  compliance  with 
the  Act  and  regulations  and  to  take 
administrative  and  regulatory  action. 
The  information  will  also  be  used  to 
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develop  and  revise  cooperative 
agreements  with  the  States,  which 
conduct  surveillance  inspections  of 
shell  egg  handlers  and  processors.  If  the 
information  is  not  collected  AMS  would 
not  be  able  to  carry  out  the  intent  of 
Congress;  i.e.,  enforce  the  Act  to  control 
the  processing,  movement,  and 
disposition  of  restricted  shell  eggs, 
unwholesome,  adulterated,  and  inedible 
eggs  and  egg  products;  to  prevent  their 
use  as  human  food;  to  control  imports 
of  such  eggs  and  egg  products;  and  to 
take  regulatory  action  in  case  of 
noncompliance. 

Description  of  Respondents:  Business 
or  other  for-profit;  Federal  Government; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  1,134. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly. 

total  Burden  Hours:  1,922. 

Agricultural  Marketing  Service 

Title:  Pricing  Pilot  Program. 

OMB  Control  Number:  0581-NEW. 

Summary  of  Collection:  The  pilot 
program  was  included  in  the 
Consolidated  Appropriations  Act  2000 
(Section  3  of  H.R.  3428  of  the  106th 
Congress,  as  enacted  by  Section  1001(a) 
(8)  of  Public  Law  106-113  (113  Stat. 
1536),  signed  into  law  on  November  29, 
1999.  A  disclosure  statement  is  to  be 
completed  by  dairy  farmers  who  choose 
to  participate  in  a  Congressionally — 
mandated  pilot  program.  The  statement 
contains  guidelines  to  help  the  farmer 
imderstand  the  forward  contract 
process.  The  pilot  project  is  to  enable 
the  Agricultural  Marketing  Service 
(AMS)  to  conduct  a  study  of  forward 
contracting  to  determine  the  impact  of 
milk  prices  paid  to  producers  in  the 
U.S. 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  to  review 
the  contract  to  ensure  it  has  been  signed 
before  exempting  a  handler  from  paying 
a  contractor  producer  the  minimum 
order  price  for  that  portion  of  his  or  her 
milk  that  is  covered  by  the  contract. 
AMS  will  also  determine  the  impact  on 
milk  prices  paid  to  producers  in  the 
United  States.  If  the  information  is  not 
collected  the  forward  pricing  pilot 
program  that  was  mandated  by  Congress 
will  not  be  able  to  be  conducted  and 
forward  pricing  contractors  would  not 
be  recognized  under  the  Federal  Order 
program. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  8,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  2,000. 

Agency  has  requested  emergency 
approval  by  March  24,  2000. 


Food  and  Nutrition  Service 

Title:  Operating  Guidelines,  Forms 
and  Waivers. 

OMB  Control  Number:  0584-0083. 

Summary  of  Collection:  Section  11(d) 
of  the  Food  Stamp  Act  of  1977,  as 
amended,  provides  that  the  State  agency 
of  each  participating  State  shall  submit 
to  the  Secretary  for  approval  a  plan  of 
operation  specifying  the  manner  in 
which  the  Food  Stamp  Program  will  be 
conducted  within  the  State  in  every 
poUtical  subdivision.  Section  11(e)  of 
the  Act  provides  that  the  State  plan  of 
operation  shall  provide  for  State  agency 
verification  of  household  eligibility 
prior  to  certification,  completion  of 
certification  within  30  days  of  filing  of 
the  application,  fair  hearing,  and 
submission  of  reports  as  required  by  the 
Secretary.  The  basic  components  of  the 
State  Plan  of  Operation  are  the  Federal/ 
State  Agreement,  the  Budget  Projection 
Statement,  and  the  program  Activity 
Statement  (272.2(a)(2).  Under  part 
272.2(c),  the  State  agency  shall  submit 
to  the  Food  and  Nutrition  Service  (FNS) 
for  approval  a  Budget  Projection 
Statement  (which  projects  total  Federal 
administration  costs  for  the  upcoming 
fiscal  year)  and  a  Program  Activity 
Statement  (which  provides  program 
activity  data  for  the  preceding  fiscal 
year).  FNS  will  collect  information 
using  Forms  FNS  366A  and  FNS  366B. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  estimate 
funding  needs  and  also  provide  data  on 
the  number  of  applications  processed, 
number  of  fair  hearings,  and  fraud 
control  activity.  FNS  uses  the  data  to 
monitor  State  agency  activity  levels  and 
performance.  If  the  information  was  not 
collected  it  would  disrupt  budget 
planning  and  delay  appropriation 
distributions. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  53. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly;  Annually. 

Total  Burden  Hours:  3.768. 

William  McAndrew, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-5853  Filed  3-9-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Special  Forest  Products  Resource 
Management  In  the  Alaska  Region 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  interim  policy. 


SUMMARY:  In  October  1997  the  Regional 
Forester  appointed  a  Special  Forest 
Products  Task  Group  for  the  purpose  of 
formulating  recommendations  on  how 
the  Alaska  Region  should  manage 
commercial  use  of  special  forest  product 
resources.  This  initiated  a  process  of 
defining  and  clarifying  a  practical 
method  for  managing  the  commercial 
harvest  of  special  forest  product 
resources  in  the  Alaska  Region.  The 
Interim  Special  Forest  Products 
Resource  Management  Policy 
incorporates  agency,  tribal,  and  public 
input. 

The  interim  policy  presents  a  region- 
wide  strategy  for  management  of  special 
forest  product  resources  in  National 
Forests  in  Alaska.  This  policy  applies 
only  on  National  Forest  system  lands.  It 
does  not  affect  use  of  special  forest 
product  resources  on  state,  private,  or 
Native  corporation  lands.  Because  the 
policy  is  region-wide,  it  must  be  broad 
enough  to  encompass  situations 
throughout  the  Alaska  Region,  from  the 
Anchorage  area  to  Hydaburg.  It  therefore 
focuses  primarily  on  consistency  with 
the  process  of  special  forest  product 
resource  management.  Forest-related 
issues  and  the  applicable  Forest  Plan 
will  be  addressed  through  forest-level 
policy  development.  Site-specific  issues 
will  be  resolved  at  the  local  level  by  the 
district  ranger,  with  tribal  and 
community  involvement,  including  the 
use  of  appropriate  National 
Environmental  Policy  Act  analysis. 
DATES:  Comments  concerning  this 
interim  policy  should  be  received  in 
writing  by  April  24,  2000. 
ADDRESSES:  Submit  written  comments 
to  Phyllis  Woolwine,  Juneau  Ranger 
District,  8465  Old  Dairy  Road,  Juneau. 
Alaska  99801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Write  Phyllis  Woolwine.  Juneau  Ranger 
District.  8465  Old  Dairy  Road.  Juneau 
Alaska  99801  or  send  e-mail  to  sfp/rlO 
ketchikan@fs.fed.us.  Copies  of  the 
policy  Ccm  be  obtained  at  any  Forest 
Service  District  Ranger  or  Forest 
Supervisor  office  in  Alaska.  The  policy 
can  also  be  read  on  the  internet  at 
www.fs.fed.us/rlO. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  the  Interim  Special  Forest 
Product  Resource  Management  Policy. 

Definitions 

Special  Forest  Products  are  products 
derived  from  non-timber  biological 
resources  that  are  used  for  personal, 
educational,  commercial,  and  scientific 
use.  Special  forest  product  resources 
include,  but  are  not  limited  to: 
Mushrooms,  boughs.  Christmas  trees, 
bark,  ferns,  moss,  burls,  berries,  cones, 
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lo^s 


irgani:  at 


conks,  herbs,  roots 
Also  included  are 
willow  used  for 
transplants  (as  for 
purposes).  Special 
resources  exclude 
pulpwood.  cull 
house  logs,  utility 
animals,  animal 
soil. 
Non-Commercia 

(1)  Subsistence 
traditional  uses  by 
defined  in  the  Alaska 
Lands  and 
Title  VIII,  for  direc  t 
use  or  consumptio  i 
ciistomcuy  trade 
a  significant 

(2)  Personal 
quantities  of  mateiials 
family  use  or  cons 
intended  for  selling 
includes  cultural 
non-niral  resident! 

[3)OtherNon 
includes  collectioi  s 
commercial  entitiep 
directed  toward 
commercial  produ  ::t 
also  considered 
the  class  or  worksl  lop 
a  college,  universii  y 
recognized  o 
instructor  may  be 
her  time  in  gathering 
materials  for  the 
the  organization  oi 

Commerical 
for  the  primary 
or  use  in  a 

resulting  in  a  prod|uct 
or  used  for  bus 
collections  directe  i 
commercial  produ  :t 
commercial  use 

In  compliance  v 
regional  direction 
product  resource 
and  districts  shall 
special  forest  product 
management  guidi  1 
districts  shall 
local  interested 
involvement  with 
local  special  fores 
management  gui 
guidelines  will 
but  may  vary  in  a 
species 

Permitting  Requir  ements 

Permits  are  reqi;  ired 
harvest  of  any  spe  :i 
resource.  Researcl 
primarily  at  devel  )p 
product  also  requi  re 
permit,  and  are  su  jject 
national  terms  an( 


and  wildflowers. 
( luttings  (such  as  of 
restoration)  and 
andscaping 
forest  product 
law-timber, 

small  round-wood, 
)oles,  minerals, 
rocks,  water  and 


part 
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Use 
^se — Customary  and 
rural  residents,  as 
National  Interest 
Consenjation  Act  (ANILCA); 
personal  or  family 
,  barter,  sharing,  or 
thbt  does  not  constitute 
commercial  enterprise. 
Use  —Gathering  of  small 
for  personal  or 
iimption;  not 

or  resale.  This 
ajid  traditional  use  by 

Commercial  Use — This 
of  plants  by  non- 
for  research  not 
de  velopraent  of  a 

Educational  use  is 
-commercial  when 
is  affiliated  with 
tribe  or  other 
ion.  The  class 
compensated  for  his/ 
and  preparing  the 
c  assroom,  either  by 
by  the  students. 
Us^ — ^Materials  harvested 
ose  of  sale,  resale, 


purp 
manufa  :turing  process 

that  will  be  sold 
activities.  Research 
at  development  of  a 
are  also  treated  as 


ith  national  and 
an  special  forest 
I  lanagement,  forests 
develop  commercial 

resource 
ines.  Forests  and 
outreach  to  tribes  and 
ies  to  ensure  local 
the  development  of 
product  resource 
dilines.  These 
be  consistent  in  process 
I  proach  to  specific 


for  commercial 
ial  forest  product 
collections  directed 
ing  a  commercial 
a  commercial  use 
to  current 
conditions. 


Collections  that  qualify  as  non- 
commercial research  or  educational  use 
can  be  authorized  through  an 
administrative  use  permit  or  a  free  use 
permit. 

In  the  majority  of  cases,  non- 
commercial gathering  of  special  forest 
product  resources  for  subsistence  and 
personal  use  in  the  Alaska  Region  do 
not  require  a  special  forest  product 
permit.  People  collecting  special  forest 
product  resources  on  the  National 
Forest  System  lands  in  Alaska  are 
expected  to  exercise  reasonable  care  in 
protecting  the  resource  from  damage. 
Exercise  control  where  necessary  to 
prevent  destructive  gathering,  over- 
harve.sting,  or  damage  to  resource 
values.  The  authorized  officer  may 
require  a  free-use  permit  in  order  to 
mitigate  site  or  species-specific 
concerns. 

The  Forest  Service  reserves  the  right 
to  unilaterally  revoke  any  permit  for  the 
permittee's  noncompliance  with  its 
terms  and  conditions  or  when 
revocation  is  in  the  public's  interest. 

Special  forest  product  resoxu-ce  use  is 
prioritized  according  to:  (1)  Subsistence 
use  (highest  priority);  (2)  personal  use, 
including  customary  and  traditional 
gathering;  (3)  non-commercial  research 
and  educational  uses;  (4)  commercial 
use.  Priority  uses  may  be  sustained  by 
not  issuing  commercial  permits  for  areas 
where  subsistence,  personal,  or  cultural/ 
traditional  users  gather,  or  by  restricting 
commercial  permits  for  certain  special 
forest  product  resources  that  these  users 
rely  on,  and  which  may  be  in  limited 
supply. 

As  part  of  a  community-based 
development  of  local  guidelines,  special 
forest  product  resource  managers  will 
consult  with  tribal  officios  in  a 
govemment-to-govemment  relationship 
to  identify  local  areas  and  species  of 
cultiirally  significant  plant  resoin-ces 
and  possible  management  practices  that 
may  enhance  those  resources.  Special 
forest  product  resource  managers  will 
also  outreach  to  include  involvement  by 
other  locally  interested  parties. 

Commercial  Harvest  Guidelines 

Areas  of  primary  consideration  for 
commercial  special  forest  product 
resource  harvest  are  locations  where 
planned  management  activities  would 
otherwise  damage  or  destroy  the 
product.  Under  these  circumstances, 
certain  harvest  restrictions  (e.g., 
quantity  limits,  certain  restricted 
species,  etc.)  for  special  forest  product 
resources  may  be  modified.  Areas 
scheduled  for  timber  harvest,  road  and 
trail  construction  and  maintenance,  and 
any  vegetation  management  that  will 
impact  the  specied  forest  product 


resources  in  the  area  should  be  given 
top  priority  for  commercial  special 
forest  product  resource  harvest.  Where 
such  areas  are  not  available,  commercial 
special  forest  product  resource  harvest 
may  be  allowed  in  other  areas.  However, 
commercial  use  of  special  forest  product 
resources  shall  not  conflict  with 
standards  and  guidelines  for 
management  prescriptions  in  the 
applicable  forest  plan.  Areas  of  known 
traditional  subsistence  and  personal  use 
should  be  prioritized  for  subsistence 
and  personal  use. 

Frequency  of  commercial  harvest  is 
based  at  a  minimum  on  the  ability  of  a 
species  to  return  to  its  pre-harvest 
condition.  Other  consideration  may 
apply. 

Devil's  club  [Oplopanax  honridus)  is 
not  available  for  commercial  harvest  on 
the  Tongass  National  Forest,  based  oil 
Forest-wide  cultural  sensitivity.  The 
availability  of  devil's  club  on  the 
Chugach  National  Forest  will  be 
addressed  at  the  Forest  and  District 
levels. 

Permits  for  Commercial  Harvest  of 
Special  Forest  Products:  Environmental 
Aiialysis 

Commercial  harvest  of  special  forest 
product  resources  on  National  Forest 
System  lands  is  subject  to  the  National 
Environmental  Policy  Act  (NEPA). 
Different  proposed  harvest  activities 
require  different  levels  of  NEPA 
analysis,  including  the  environmental 
impact  statement  (EIS),  environmentd 
analysis  (EA),  and  categorical  exclusion 
(CE). 

The  NEPA  process  is  the  appropriate 
vehicle  for  including  input  from  all 
interested  parties  when  there  is  a 
request  for  commercial  harvest  of 
special  forest  product  resources. 

As  part  of  htePA  analysis  for  other 
disturbance  activities,  consider  existing 
and  future  potentials  for  special  forest 
product  resource  uses. 

Civil  rights  impact  analyses  and  social 
impact  analyses  are  accomplished 
through  the  NEPA  process. 

In  accordance  with  national  and 
regional  direction  and  the  applicable 
forest  plan,  the  NEPA  analysis  should 
identify  and  address,  as  appropriate, 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
of  any  activity  on  minority  populations 
and  low-income  populations. 

Coordinate  witn  the  State  and  Private 
Forestry  Forest  Health  Protection 
program  if  there  are  any  recognized 
concerns  regarding  insect  pests  and 
diseases  associated  with  special  forest 
product  resources,  as  harvest  of  special 
forest  product  resources  can  contribute 
to  their  spread. 
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Project  Level  Process 

Permits  are  in  all  cases  required  for 
commercial  harvest  of  special  forest 
product  resources,  as  well  as  for 
research  collections  directed  at 
development  of  a  commercial  product. 
For  commercial  harvest,  the  permit 
must  regulate  the  manner  in  which 
special  forest  product  resources  are 
harvested,  provide  information  for 
monitoring  the  amount  harvested,  cover 
the  govenmient's  administration  cost, 
and  to  ensure  the  agency  receives  a  fair 
market  price  for  the  sale  of  public 
resources  to  individuals  receiving 
benefits  beyond  those  received  by  the 
general  public. 

The  following  procedures  for 
commercial  special  forest  product 
permitting  shall  be  followed  at  the 
district  level,  ensuring  compliance  with 
national,  regional,  forest  and  district 
direction,  as  well  as  adequate  review  by 
tribes  and  interested  groups  or 
individuals. 

Persons  wishing  to  harvest  special 
forest  product  for  commercial  or 
research  uses  for  the  Alaska  Region 
must  fill  out  a  special  forest  product 
permit  application,  supplied  by  the 
district,  detailing  requested  plants/plant 
parts,  quemtities,  proposed  harvest 
methods,  proposed  harvest  areas 
(indicated  on  a  map),  dates  of  harvest, 
number  of  people  involved  in  harvest 
and  transport,  means  of  access  and 
transportation,  and  intended  use  for  the 
product(s).  The  application  form  will 
include  summarized  instruction  on 
Alaska  Region  Policy.  This  application 
must  be  reviewed  by  district  resource 
managers  and  the  district  ranger  for 
consistency  with  national  and  regional 
directive,  and  with  district  special  forest 
product  guidelines.  Any  proposal  at 
variance  with  these  directives  and 
guidelines  shall  be  brought  to  the 
attention  of  the  applicant  for  revision  or 
exclusion  from  the  application  before 
further  consideration  is  made. 

Allowable  harvest  areas  must  be 
consistent  with  allowable  uses 
designated  in  the  forest  plan.  The 
appropriate  line  officer  has  the 
responsibility  to  restrict  harvest  areas  or 
plants  as  necessary  to  accommodate 
local  subsistence  use,  traditional  use, 
and  personal  use  priorities,  as  well  as  to 
mitigate  for  ecological  or  sustainability 
concerns.  The  line  officer  may  limit 
allowable  harvest  quantities  by  each 
permittee  for  a  number  of  reasons, 
including  sound  land  management 
practices  and  diversifying  economic 
opportunities  among  local  residents. 

All  permit  applications  shall  be  made 
available  at  the  district  office  for  access 
and  review  by  any  member  of  the 


public.  In  addition,  any  groups  or 
individuals  interested  in  specific  plants 
or  areas  may  receive  copes  of  pertinent 
applications  for  review  as  requested. 

Local  tribes  shall  be  directly  notified 
of  any  proposed  conunercial  special 
forest  product  resource  harvest  activities 
within  their  use  area  in  the  interest  of 
govemment-to-govemment  relations. 
Through  the  consultation  process,  tribal 
officials  may  identify  any  possible  area 
of  conflict  with  cultural  and  traditional 
uses  such  as  traditional  gathering  cu^as 
or  traditional-use  plants  associated  with 
the  intended  harvest.  Confidentiality 
with  regard  to  culturally  sensitive 
information  shall  be  exercised  to  the 
greatest  extent  possible  when  consulting 
with  tribes.  Accessing  traditional 
knowledge  should  be  done  in  such  a 
way  as  to  maintain  tribal  ownership  of 
tribally  contributed  information 
wherever  possible. 

The  appropriate  line  officer  shall 
consider  the  physical  and  cultural  needs 
of  the  tribe  when  making  the  final 
decision  on  permitting,  in  keeping  with 
applicable  federal  laws,  regulations,  and 
policies  relating  to  government-to- 
govemment  relations. 

All  proposed  commercial  harvest 
activities  shall  be  reviewed  by  the 
district  or  forest  plant  specialist  in  order 
to  identify  potential  regeneration  or 
sustainability  concerns  for  individual 
plant  species  or  groups,  such  as  mosses 
and  lichens.  The  district  shall  maintain 
a  list  of  species  having  ecological, 
cultural,  or  sustainability  concerns; 
harvest  for  those  species  may  be 
restricted  or  prohibited.  This  list  will  be 
updated  annually  or  as  necessary  to 
include  information  gained  through 
monitoring,  research,  or  tribal  and 
community  input. 

All  proposed  commercial  special 
forest  product  harvest  activities  will  be 
subject  to  the  appropriate  level  of  NEPA 
analysis.  Small  amounts  of  non- 
controversial  special  forest  products 
may  only  need  review  by  the  district. 
Tribe  and  identified  interest  groups.  A 
categorical  exclusion  may  be 
appropriate  for  such  permits,  if  no 
concerns  are  raised  during  the  initial 
review.  Larger  amounts  or  potentially 
controversial  species  will  require 
further  public  scoping  process. 

If  a  district  receives  a  significant 
number  of  special  forest  product  permit 
applications,  NEPA  analysis  may  be 
done  to  identify  in  advance  appropriate 
commercial  use  areas  and  harvest  limits 
for  specified  special  forest  product 
resources,  for  a  given  period  of  time. 
The  purpose  would  be  to  minimize 
community  benefits  while  minimizing 
impacts  to  subsistence  and  personal  use. 
However,  this  type  of  analysis  shall  not 


be  done  for  areas  or  species  until  a 
significant  number  of  permit 
applications  have  been  received. 

As  a  result  of  appropriate  NEPA 
analysis,  including  review  by  district 
personnel,  tribal  government,  and 
interested  parties,  as  well  as  public 
scoping  as  appropriate,  the  proposed 
activity  on  the  permit  application  may 
be  revised  before  a  permit  is  issued.  The 
permit  will  be  issued  on  either  form  FS- 
2400-1  or  FS-2400-4,  depending  on  the 
quantity  and  value  of  the  proposed  sale. 
Permits  indicate  the  type  of  permitted 
action,  the  species  involved,  the  amoimt 
permitted  for  harvest  method,  the  area 
approved  for  the  permitted  action,  time 
frames  for  removal,  terms  and 
conditions,  local  guidelines,  and  any 
specialized  instructions  deemed 
necessary  for  such  use.  The  minimum 
charge  for  a  commercial  special  forest 
product  permit  is  $10,  in  accordance 
with  national  direction. 

A  blanket  commercial  use  permit  may 
be  issued  to  a  tribe  for  the  piupose  of 
allowing  tribal  administration  of  non- 
subsistence  commercial  use  by  tribal 
members.  This  commercial  use  permit 
would  be  issued  to  the  tribe  and,  like  all 
other  commercial  use  permits,  is  subject 
to  national,  regional  and  forest  special 
forest  product  policy  and  regulations 
governing  commercial  use  of  special 
forest  product  resources.  Under  the 
terms  and  conditions  of  the  permit,  the 
tribe  may  then  issue  sub-permits 
allowing  members  of  that  tribe  to 
conduct  harvest  activities.  The  tribe  will 
have  jurisdiction  over  its  members  with 
regard  to  compliance. 

Valuation  of  Special  Forest  Products 

Rates  for  commercial  harvest  of 
special  forest  product  resources  should 
reflect  local  conditions  such  as  distance 
from  the  market,  difficulty  of  harvest, 
quality  of  the  product  and  market 
factors. 

The  Alaska  Region  shall  develop  a 
minimum  rates  table  for  sale  of  specific 
special  forest  product  resources. 
Development  of  minimum  rates  shall  be 
the  responsibility  of  the  Director  of 
Forest  Management. 

Standard  rates  shall  be  established 
and  updated  for  each  forest  and  shall  be 
the  responsibility  of  the  forest  timber 
staff  officer.  Standard  rates  should  be 
more  reflective  of  fair  market  value, 
should  be  adjusted  armually,  and 
should  generally  be  based  on  10  percent 
of  the  price  paid  to  harvesters. 

Proauct  availability  is  subject  to  many 
factors,  including  abundance,  ecological 
concerns,  and  use  priorities.  Some 
products  will  not  be  available  on  a 
forest  or  district  based  on  management 
decisions  at  the  forest  and  district  level. 
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Special  forest 
an  appraised  value 
or  those  for  which 
shall  be  advertised 
made  available 


product  requests  with 
of  $2^00  or  greater, 
I  ;ompetition  exists, 
for  30  days  and 

thrc  ugh  a  bidding 


make  i 


process. 

Selling  units  (bu 
etc.)  for  specific 
resources  shall  be 
Alaska  Region  to 
reporting,  and  monjitoring 
and  efficient. 

Inventory  and  Moi  itoring  Strategies: 

Inventory 


I  hels,  pounds,  each, 
forest  product 
donsistent  across  the 
record  keeping, 
more  accurate 


assei  s 


detenjiine  availability  of 
resources  for  the 
i  nventory  must  be 
the  range, 
abundance  of  species, 
inven  ory  may  rely  on 
(e.g..  stand  exams, 
surveys,  research, 
knowledge.  The 
hould  be  determined 
)f  demand  and  the 
Ir  ventory  should  be 
district  level.  District 
integrated  at  the 
rej  ional  level.  The 
e  ncompass  the 


In  order  to 
special  forest  product 
Alaska  Region,  an 
established  to 
distribution  and 
Initially,  the 
using  existing  data 
botany  and  ecology 
etc.)  and  traditiona 
level  of  inventory' 
partly  by  the  level 
scope  of  harvest, 
developed  at  the 
inventories  shall 
forest  level  and 
inventory  should 
following  objective  s 

(1)  Develop  a  lis 
inventory  informal|ion 

(2)  Information 
NEPA  process  should 
inventorv- 

(3)  Such  Natural 
Information  Syst 
TERRA  (Terrestria 
Sampled  Vegetatio  ti) 
ECOMAP  and  Exisjting 
classification  and 
shall  be  used  to 
inventories  at  the 
level. 

(4)  This  species 
abundance  inform  ition 
a  foundation  for  d  strict 
determination  of  a  /ai 
commercial  harve!  t 
does  not  replace  p  oject 
analysis. 

Monitoring/Administration 


As  commercial 
resource  harvest 
the  Alaska  Region 
monitor  the  ecoloj 
harvest  methods 
permitted.  Results 
activities  should 
special  forest  product 
parameters.  Distrii  :t 
monitoring  efforts 
cooperative  partn(  rs 
investment  in  the 
to  the  community 
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used  to  adjust 
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managers  may  share 
with  their 

to  encourage  local 
Drogram  and  benefits 
The  appropriate  level 


aid 


hei 


of  monitoring  is  determined  through 
NEPA  analysis.  Suggested  monitoring 
activities  include: 

(1)  Allow  yearly  budget,  inventories 
£uid  permit  demand  to  establish  a 
special  forest  products  program  that 
ensures  adequate  monitoring  controls 
while  meeting  public  demand  to  the 
best  extent  possible. 

(2)  Establish  a  monitoring  program 
that  involves  at  a  minimum  the 
establishment  of  pre-harvest  baseline 
conditions  and  periodic  visits  after 
harvest  to  assess  species  response  to 
harvest  and  the  associated  habitat  for 
impacts. 

(3)  Incorporate  monitoring  results  into 
the  permitting  process  (e.g.  adjustment 
of  harvest  limits). 

(4)  Incorporate  monitoring  activities 
into  ongoing  fieldwork  (e.g.  regeneration 
surveys,  harvest  evaluations,  etc.) 
wherever  possible. 

(5)  Tie  monitoring  into  the  national 
corporate  data  base  structure  (TIM, 
FAGS). 

(6)  Track  monitoring  results  in  the 
appropriate  NRIS  database  (TERRA. 
FSVEG). 

(7)  Permittees  shall  report  the  total 
amount  of  each  special  forest  product 
resource  harvested  from  each  location  at 
the  end  of  the  permitted  period. 

(8)  The  special  forest  products 
program  should  not  exceed  the  ability  of 
the  Region  to  adequately  monitor  its 
effects.  To  do  otherwise  is  to  violate 
NEPA  and  Forest  Service  sustained 
yield  requirements. 

(9)  As  the  program  grows,  standard 
rates  should  be  adjusted  to  reflect 
current  market  conditions  as  well  as 
inventory,  monitoring  cmd 
administration  costs.  At  that  time 
protocol  should  be  intensified  to 
include  permit-specific  site  visits, 
including  permanent  plots,  on  a 
scheduled  basis. 

Accountability 

It  is  imperative  that  accountability  be 
built  into  the  special  forest  products 
program  or  management  will  be 
impossible.  In  order  to  ensure  that 
permit  conditions  are  being  met,  the 
following  steps  shall  be  taken: 

(1)  A  written  permit  shall  be  issued  to 
each  commercial  permittee,  identifying 
at  a  minimum: 

(A)  Designated  harvest  area 

(B)  Termination  date  of  the  permit 

(C)  Product(s)  being  harvested 

(D)  Amount  of  product  authorized  for 
harvest  (in  standardized  unit  of 
measure) 

(E)  Method  by  which  permittee  can 
track  the  volume  harvested 

(F)  Allowable  damage  to  residual 
plants/product 


(G)  Penalties  for  violation 

(2)  Commercial  harvest  permits  shall 
be  carried  on  the  permittee  at  all  times 
while  harvesting  and  transporting  the 
product(s). 

(3)  Permittee  shall  keep  a  running 
tally  of  the  amount  of  each  product 
harvested  on  the  back  of  the  permit. 

(4)  Visit  a  monitored  site  once  during 
harvest  activity  and  once  at  closure  to 
ensure  compliance. 

(5)  If  monitoring/administration  of  the 
program  identifies  that  unacceptable 
impacts  are  occurring,  then  such  areas 
shall  be  closed  to  allow  for  the  recovery 
of  the  products. 

Violations 

Violators  may  be  cited  in  accordance 
with  the  applicable  Code  of  Federal 
Regulations  (CFR),  including: 

(1)  36  CFR  261.6(a)  Cutting  or 
otherwise  damaging  a  forest  product 
except  as  authorized  by  a  permit  or 
federal  law. 

(2)  36  CFR  261.6(e)  Loading, 
removing,  or  hauling  a  forest  product 
acquired  under  any  permit  unless  such 
product  is  identified  as  required  in  such 
permit. 

(3)  36  CFR  261.10(c)  Selling  or 
offering  for  sale  any  merchandise  or 
conducting  any  kind  of  work  activity  or 
service  unless  authorized  by  a  federal 
law,  regulation,  or  permit. 

(4)  36  CFR  261.10(1)  Violating  any 
condition  or  term  of  a  permit. 

Dated:  February  29,  2000. 
James  A.  Caplan, 

Deputy  Regional  Forester,  Natural  Resources. 
[FR  Doc.  00-5581  Filed  3-9-00;  8:45  am) 
BILLING  CODE  3410-1 1-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  10,  2000. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubUshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Grounds  Maintenance 

Fort  Meade,  Maryland 
NPA:  Baltimore  Association  for  Retarded 
Citizens,  Inc.,  Baltimore,  Maryland 

Janitorial/Custodial 

U.S.  Army  Reserve  Center,  4655  N.  Lexington 

Avenue,  Arden  Hills,  Minnesota 
NPA:  Accessability,  Inc.,  Minneapolis, 
Minnesota 

Leon  A.  Wilson,  |r.. 

Executive  Director. 

[FR  Doc.  00-5920  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  6353-01-U 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Hawaii  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Hawaii  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  2:00  p.m.  on  Thursday, 
March  30,  2000,  at  the  Ala  Moana  Hotel, 
Gardenia  Room,  410  Atkinson  Drive, 
Honolulu,  Hawaii  96814.  The  purpose 
of  the  meeting  is  to  discuss  civil  rights 
issues  in  the  State,  and  plan  future 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  tue  Commission. 

Dated  at  Washington,  DC,  March  6.  2000. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-5849  Filed  3-9-00;  8:45  am) 
BILUNG  CODE  633S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the 
Commission  will  convene  at  12:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Thursday, 
March  30,  2000,  at  the  United  Way  of 
St.  Joseph  County,  3517  East  Jefferson 
Boulevard,  South  Bend.  Indiana  46660. 
The  purpose  of  the  meeting  is  to  review 
and  act  on  the  Committee's  report,  "A 
Study  of  Decisions  to  Prosecute 
Homicides  and  Drug  Offenses  in  Marion 
County,  Indiana,"  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Hollis  E. 
Hughes,  219-232-8201,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8362).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  3,  2000. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  00-5848  Filed  3-9-00;  8:45  ami 

BILUNG  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  5-2000] 

Foreign-Trade  Zone  1 5 — Kansas  City, 
MO;  Expansion  of  Manufacturing 
Authority — Subzone  15E,  Kawasaki 
Motors  Manufacturing  Corp.,  U.S.A., 
Plant  (Internal-Combustion  Engines, 
Parts  of  Industrial  Robots),  Maryviiie, 
MO 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Kansas  City 
Foreign-Trade  Zone,  Inc.,  grantee  of  FTZ 
15,  requesting,  on  behalf  of  the 
Kawasaki  Motors  Manufacturing  Corp., 
U.S.A.  (KMM),  operator  of  FTZ  Subzone 
15E,  KMM  plant,  Maryviiie,  Missouri, 
an  expansion  of  the  scope  of 
manufacturing  authority  to  include  new 
manufacturing  capacity  under  FTZ 
procedures  within  Subzone  15E.  It  was 
formally  filed  on  March  1.  2000. 

Subzone  15E  was  approved  by  the 
Board  in  1989  with  authority  granted  for 
the  manufacture  of  small  internal- 
combustion  engines  and  transmissions 
for  motorcycles,  personal  water  craft, 
all-terrain  vehicles,  subject  to  certain 
conditions  (Board  Order  454,  54  FR 
50257,  12-5-89).  The  Board  authorized 
KMM's  request  for  removal  of  the 
conditions  in  1992  (Board  Order  560,  57 
FR  4862,  2-10-92),  and  an  expansion  of 
the  scope  of  manufacturing  authority 
under  FTZ  procedures  (engines  for 
lawn/garden  equipment  and  additional 
small  engine  production  capacity  to 
500,000  units/year)  was  approved  in 
1999  (Board  Order  1014,  64  FR  5765.  2- 
5-99). 

KMM  is  now  requesting  that  its 
current  scope  of  FTZ  manufacturing 
authority  be  extended  to  include  small 
industrial  die.sel  engines  and  parts  of 
industrial  robots.  Subzone  15E  at  the 
KMM  plant  (600  employees,  113  acres) 
would  be  expanded  by  some  525,360 
square  feet  from  the  current  607,080  to 
a  total  of  1.13  million  square  feet  of  FTZ 
manufacturing  space.  Most  of  the 
finished  engines  and  industrial  robot 
components  are  shipped  to  KMM's 
Lincoln,  Nebraska,  plant  to  equip 
vehicles  and  industrial  robots 
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Executive  Secretary,  Foreign-Trade 
Zones  Board,  Room  4008,  U.S. 
Department  of  Commerce,  14th  Street  & 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20230. 

Dated:  March  3.  2000. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  00-5937  Filed  3-9-00:  8:45  am] 

BILUr4G  CODE  351l>-OS-l> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  6-2000] 

Proposed  Foreign-Trade  Zone — City  of 
Erie  (County  of  Erie),  Pennsylvania; 
Appiication  and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(tlie  Board)  by  the  Erie-Western 
Pennsylvania  Port  Authority,  to 
establish  a  general-purpose  foreign-trade 
zone  in  the  City  of  Erie  (Coimty  of  Erie), 
Pennsylvania,  within  the  Erie  Customs 
port  of  entry  (within  the  Cleveland 
Customs  Service  port  area).  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  FTZ  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  March  1, 
2000.  The  applicant  is  authorized  to 
make  the  proposal  imder  Pennsylvania 
Revised  Code,  Chapter  31  of  Act  116  of 
1978. 

The  proposed  zone  (26  acres)  would 
be  located  at  the  Erie  International 
Marine  Terminal  facility  at  the 
International  Port  of  Erie,  on  the  shore 
of  Presque  Isle  Bay  at  East  Bay  Drive, 
City  of  Erie,  Pennsylvania.  The  site  is 
owmed  by  the  applicant  and  is  currently 
under  the  management  of  Mountfort 
Terminal,  Ltd.,  which  intends  to  act  as 
operator  of  some  portion  of  the  zone. 

The  application  indicates  a  need  for 
foreign-trade  zone  services  in  the  Erie 
port  region  to  serve  the  plastic  products 
industry  and  commodities  such  as 
locomotives  (GE),  boilers,  engines, 
meters,  turbines,  castings,  forgings,  pipe 
equipment,  motors,  diesel  engines  and 
paper.  Several  firms  have  indicated 
using  zone  procedures  for  warehousing/ 
distribution  activity.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 


As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  April  5,  2000,  9  am,  Erie 
County  Public  Library.  Raymond  M. 
Blasco.  M.D..  Memorial  Library,  H.O. 
Hirt  Auditorium,  160  East  Front  Street, 
Erie,  Pennsylvania  16507. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  9,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  24,  2000). 

A  copy  of  the  application  and      ^ 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
Erie  County  Public  Library,  Raymond 
M.  Blasco,  M.D.,  Memorial  Library, 
160  East  Front  Street.  Erie.  PA  16507. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  and  Permsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  March  6,  2000. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  00-5938  Filed  3-9-00;  8:45  am] 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  7-2000] 

Foreign-Trade  Zone  94 — Laredo, 
Texas;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Laredo,  Texas, 
grantee  of  FTZ  94.  requesting  authority 
to  expand  the  zone  to  include  an 
additional  site  in  Laredo,  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  March  3,  2000. 

FTZ  94  was  approved  on  November 
22,  1983  (Board  Order  235,  48  FR  53737, 
11/29/83)  and  expanded  on  March  26, 
1990  (Board  Order  468,  55  FR  12696,  4/ 
5/90);  on  December  29.  1992  (Board 
Order  620,  58  FR  3533.  1/11/93);  and. 
on  January  17,  1997  (Board  Order  866, 
62  FR  4028,  1/28/97).  The  zone  project 
currently  consists  of  five  sites  in  the 
Laredo  area:  Site  1  (500  acres) — within 
the  1,600-acre  city-owned  Laredo 
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International  Airport  Industrial  Park; 
Site  2  (20  acres) — industrial  park  owned 
by  the  Texas-Mexican  Railway,  along 
Highway  359  in  Webb  County;  Site  3 
(550  acres) — within  the  1,400-acre 
Killiam  industrial  area,  owned  by 
Killiam  Oil  Co.,  at  12800  Old  Mines 
Road;  Site  4  (1,500  acres)— within 
7,000-acre  International  Commerce* 
Center,  Laredo  Northwest  business  and 
residential  development;  and  Site  5  (930 
acres) — La  Barranca  Ranch  Industrial 
Park,  owned  by  Librado  Pina,  Inc., 
Interstate  Highway  35,  adjacent  to  the 
Union  Pacific  rail  line,  in  northern 
Webb  County. 

The  applicant  is  now  requesting 
authority  to  expand  the  zone  to  include 
a  site  in  Laredo:  Proposed  Site  6  (682 
acres) — Unitec  Industrial  Center, 
Interstate  Highway  35,  12  miles 
northwest  of  Laredo  International 
Airport.  The  privately-owned  industrial 
park/distribution  center  is  served  by  rail 
and  has  1.5  million  square  feet  of 
existing  warehouse  space.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  May  9,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  24,  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Lincoln  Juarez  Bridge, 
Administrative  Building  #2,  Laredo, 
TX  78040. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce  14th  & 
Pennsylvania  Avenue  NW., 
Washington,  DC  20230. 

Dated:  March  3,  2000. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
|FR  Doc.  00-5939  Filed  3-9-00;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-a51-«02] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Small  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line,  and  Pressure  Pipe  From  tlie 
Czech  Republic 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  March  10,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  McClure  at  (202)  482-0984;  AD/ 
CVD  Enforcement,  Office  VI,  Group  II, 
Import  Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230. 

Amendment  of  Preliminary 
Determination 

The  Department  of  Commerce  (the 
Department)  is  amending  the 
preliminary  determination  in  the 
antidumping  duty  investigation  of 
certain  small  diameter  carbon  and  alloy 
seamless  standard,  line,  and  pressure 
pipe  from  the  Czech  Republic.  This 
amended  preliminary  determination 
results  in  revised  antidumping  rates. 

On  January  28,  2000,  the  Department 
issued  its  affirmative  preliminary' 
determination  in  this  proceeding.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line,  and 
Pressure  Pipe  from  the  Czech  Republic, 
65  FR  5599  (February  4,  2000). 

On  February  10,  2000,  the 
petitioners  ^  submitted  allegations  of 
certain  ministerial  errors.  The 
petitioners  alleged  that  the  Department 
applied  an  incorrect  conversion  to  U.S. 
packing  costs,  and,  that  the 
Department's  margin  calculation 
program  language  incorrectly  matched 
U.S.  sales  to  constructed  value  when 
appropriate  identical  or  similar  sales 
matches  were  available.  On  February  10. 
2000,  Nova  Hut,  the  respondent, 
submitted  a  ministerial  error  allegation 
regarding  our  product  matching  criteria 
alleging  that  the  Department  did  not 


match  certain  U.S.  sales  to  the  most 
similar  home  market  product. 

The  Department  has  reviewed  its 
preliminary  calculations  and  agrees 
with  the  petitioners  that  it  made  certain 
ministerial  errors  within  the  meaning  of 
19  CFR  351.224(f)  and  (g).  However,  we 
disagree  with  Nova  Hut  that  our  criteria 
for  matching  U.S.  and  home  market 
products  contained  a  ministerial  error. 
See  "Ministerial  Error  Allegations  for 
the  Preliminary'  Determination" 
memorandum  to  Holly  A.  Kuga,  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  II,  February  24, 
2000,  on  file  in  room  B-099  of  the  Main 
Commerce  building. 

As  a  result  of  our  analysis  of  the 
petitioners'  allegations,  we  are 
amending  our  preliminary 
determination  to  revise  the  antidumping 
rate  for  Nova  Hut  in  accordance  with  19 
CFR  351.224(e),  along  with  the 
corresponding  correction  to  the  "all 
others"  rate,  as  listed  below.  Suspension 
of  liquidation  will  be  revised 
accordingly  and  parties  shall  be  notified 
of  this  determination,  in  accordance 
with  sections  733(d)  and  (0  of  the  Act. 

The  revised  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 

Weighted-av- 
erage margin 
percentage 

Nova  Hut 

32.26 

All  Ottiers  ., 

32.26 

'  The  petitioners  in  this  investigation  are  Gulf 
States  Tube,  a  Division  of  Vision  Metals,  Inc.; 
Koppel  Steel  Corporation;  Sharon  Tube 
Corporation;  USS/Kobe  Steel  Corporation:  U.S. 
Steel  Group,  a  unit  of  IfSX  Corporation:  and  the 
United  Steelworkers  of  America. 


This  determination  is  issued  and 
published  pursuant  to  sections  733(d) 
and777(i)(l)oftheAct. 

Dated:  March  6,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-5936  Filed  3-9-00;  8:45  am) 
BILUNG  CODE  3S10-OS-4> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030700A] 

Submission  for  0MB  Review; 
Proposed  Information  Collection; 
Request  for  Comments 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
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Title:  Applicatioi  i 
Permit  for  Scientifip 
Enhance  the 


Si  irvival  of  Threatened 


Propagation  or 
or  Endangered  Spei  :ies 

Agency  Form  Nu  mbeii. 

OMB  Approval  h 

Type  of  Request 

Burden  Hours:  4J400 

Number  of  Respqndents:  240. 

Average  Hours 
between  10  to  40 
the  requirement. 

Needs  and  Uses 
Fisheries  Services 
responsible  for  the 
recovery  of  marine 
species  listed  as 
endangered  under 
Species  Act  (ESA) 
of  the  ESA  allows 
such  as  a  taking 
incidental  to  an 
activity.  NOAA  hai 
to  provide  for 
for  such  exception 
used  to  evaluate 
(permits)  and  on 
(reports)  and  is 
ensure  the 
under  the  ESA. 

Frequency.  On  Gccasion 

Respondent's  Ot  ligat 

OMB  Desk  Officer. 
(202)  395-3897. 

Copies  of  the  abQv 
collection  proposa 
calling  or  writing 
DoC  Forms  Clearaiice 
482-3272,  Department 
Room  5027.  \A'^ 
Avenue,  NW,  Was 
via  the  Internet  at 


s):  None. 
umber.  None. 
New  collection. 


P  ?r  Response:  Ranges 
hpurs  depending  on 

The  National  Marine 
NMFS)  is 
conservation  and 
and  anadromous 
th  eatened  or 
he  Endangered 
)f  1973.  Section  10 
or  certain  exceptions, 
would  be 
otherwise  lawful 

issued  regulations 
appl  cation  and  reporting 
.  The  information  is 
proposed  activity 
activities 
for  NMFS  to 
conservjition  of  the  species 


thit 


thj 


g(img; 
nee  essary 


aid 


Written  commer|ts 
recommendations 
information  collection 
with  30  days  of 
notice  to  David  Ro 
Officer.  Room  102^2 
Office  Building, 
Washington,  DC  20503 


■pujl 


CDO. 


Dated:  March  3. 
Linda  Engelmeier, 

Departmental  Formf,X^learance 
of  t  tic  Chief  Informal 
[FR  Doc.  00-5905  Fi 
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Instructions  for  a 
Purposes  or  to 


ion:  Mandatory. 
David  Rostker, 


e  information 
can  be  obtained  by 
Ijinda  Engelmeier, 
Officer,  (202) 
of  Commerce, 
Constitution 
ington,  DC  20230  (or 
,engelme@doc.gov). 

and 
or  the  proposed 
should  be  sent 

ication  of  this 
itker,  OMB  Desk 

,  New  Executive 

17"' Street,  NW, 


Officer.  Office 
on  Officer, 
ed  3-9-00:  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030600C] 

Western  Pacific  Fishery  Management 
Councii;  Pubiic  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council's  (Coimcil) 
Recreational  Fisheries  Data  Task  Force 
(RFDTF)  will  hold  a  meeting. 
DATES:  The  meeting  will  be  held  March 
22.  2000,  from  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office.  1164  Bishop  St., 
Suite  1400,  Honolulu,  HI  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  fourth  meeting  of  the  RFDTF 
which  will  discuss  the  following  topics: 
review  of  minutes  from  third  Tasjc  Force 
meeting,  report  of  Task  Force  working 
group  meeting  on  developing  materials 
and  strategies  for  obtaining  recreational 
fishery  data  from  fishing  and  boat  clubs. 
Chairman's  report  on  Task  Force 
presentations  to  Council  and  Scientific 
and  Statistical  Committee,  reports  on 
recent  international  meetings  on  sharks, 
tagging  of  fishes  with  satellite  and 
archival  tags,  upcoming  meetings 
including  the  international  management 
of  tuna  in  the  Central-Western  Pacific 
and  managing  marine  recreational 
fisheries  in  the  21st  century,  and  other 
business  as  required. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act.  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 


Kitty  M.  Simonds.  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  March  7,  2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-5928  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.021000B] 

Marine  Mammais;  Fiie  No.  758-1459-01 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Kimberlee  Beckmen,  Institute  of  Arctic 
Biology,  University  of  Alaska  Fairbanks. 
P.O.  Box  757000,  Fairbanks,  AK  99775- 
7000,  has  been  issued  an  amendment  to 
scientific  research  Permit  No. 758-1459. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13705. 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668.  Juneau.  AK  99802-1668  (907/ 
586-7221). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  On  May 
11,  1999.  notice  was  published  in  the 
Federal  Register  (64  FR  25294)  that  an 
amendment  of  Permit  No.  758-1459. 
issued  August  21.  1998  (63  FR  46417). 
had  been  requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  and  the 
Fur  Seal  Act  of  1966.  as  am.ended  (16 
U.S.C.  1151  etseq.). 

The  Permit  authorizes  the  Holder  to 
conduct  a  variety  of  capture/release 
research  activities  on  northern  fur  seal 
pups.  Research  will  be  carried  out  in 
conjunction  with  the  NMFS,  National 
Marine  Mammal  Laboratory. 
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Dated:  March  3.  2000. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Hesources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-5906  Filed  3-9-00;  8:45  am) 

BILUNG  CODE  3510-22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request — Safety  Standard 
for  Omnidirectional  Citizens  Band 
Base  Station  Antennas 

AGENCY:  Consumer  Product  Safety 
Commission. 


ACTION:  Notice. 


SUMMARY:  In  the  Federal  Register  of 

December  15,  1999  (64  FR  69992),  the 
Consumer  Product  Safety  Commission 
pubhshed  a  notice  in  accordeince  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  required  in  the  Safety 
Standard  for  Omnidirectional  Citizens 
Band  Base  Station  (16  CFR  part  1204). 
No  comments  were  received  in  response 
to  that  notice.  By  publication  of  this 
notice,  the  Commission  announces  that 
it  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
extension  of  approval  of  that  collection 
of  information  without  change  through 
April  30.  2003. 

The  Safety  Standard  for 
Omnidirectional  Citizens  Band  Base 
Station  Antennas  establishes 
performance  requirements  for 
omnidirectional  citizens  band  base 
station  antennas  to  reduce  unreasonable 
risks  of  death  and  injury  which  may 
result  if  an  antenna  contacts  overhead 
power  lines  while  being  erected  or 
removed  from  its  site.  Certification 
regulations  implementing  the  standard 
require  manufacturers,  importers,  and 
private  labelers  of  antennas  subject  to 
the  standard  to  test  antermas  for 
compliance  with  the  standard,  and  to 
maintain  records  of  that  testing. 

The  records  of  testing  and  other 
information  required  by  the  certification 
regulations  allow  the  Commission  to 
determine  that  antennas  subject  to  the 
standard  comply  with  its  requirements. 
This  information  would  also  enable  the 
Commission  to  obtain  corrective  actions 
if  omnidirectional  citizens  band  base 
station  antennas  failed  to  comply  with 
the  standard  in  a  manner  which  creates 
a  substantial  risk  of  injury  to  the  public. 


Additional  hiformation  About  the 
Request  for  Extension  Of  Approval  of  a 
Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Safety 
Standard  for  Omnidirectional  Citizens 
Band  Base  Station  Antennas,  16  CFR 
Part  1204. 

Type  of  Request:  Extension  of 
approval  without  change. 

General  description  of  respondents: 
Manufacturers,  importers,  and  private 
labelers  of  omnidirectional  citizens 
band  base  station  antermas. 

Estimated  number  of  respondents:  5. 

Estimated  number  of  hours  per 
respondent:  220  per  year. 

Estimated  number  of  hours  for  all 
respondents:  1,100  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $15,000  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  April  10,  2000,  to  (1)  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for' 
CPSC,  Office  of  Management  and 
Budget,  Washington  DC  20503; 
telephone:  (202)  395-7340.  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  March  7,  2000. 
Sadye  E.  Dunn, 

Secretary-.  Consumer  Product  Safety 

Commission. 

(FR  Doc:.  00-5963  Filed  3-9-00:  8:45  am] 

BILUNG  CODE  6355-01-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  To  Discuss  the  Future  of  the 
Office  of  the  Special  Assistant  for  Gulf 
War  Illnesses  (OSAGWI) 

AGENCY:  Special  Oversight  Board  for 
Department  of  Defense  Investigations  of 
Gulf  War  Chemical  and  Biological 
Incidents,  Department  of  Defense. 
action:  Notice. 


SUMMARY:  The  Board  will  conduct  a 
public  meeting  to  obtain  information 
from  veterans  service  organizations  and 
the  Departments  of  Defense,  Veterans 
Affairs,  and  Health  and  Human  Services 
regarding  the  design  of  a  successor 
organization  to  OSAGWI.  The  meeting 
will  begin  at  9:00  a.m.  EDT. 
DATES:  April  4,  2000. 
ADDRESSES:  Truman  Room,  White 
House  Conference  Center,  726  Jackson 
Place,  NW,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Mr.  David  Edman,  Special 
Oversight  Board,  1401  Wilson  Blvd, 
Suite  401 ,  Arlington,  VA  22209,  phone 
(703)  696-9468,  fax  (703)  696-4062,  or 
via  Email  at  Gulfsyn@osd.pentagon.mil. 
Requests  to  present  oral  comments 
regarding  an  OSAGWI  successor 
organization  must  be  sent  to  Mr.  Edman 
and  received  no  later  than  noon  Friday, 
March  24,  2000  for  consideration. 
Written  comments  must  be  received  no 
later  than  noon  Thursday.  March  30, 
2000  to  ensure  their  availability  to  board 
members  prior  to  the  hearing.  Copies  of 
the  draft  meeting  agenda  can  be 
obtained  by  contacting  Ms.  Sandra 
Simpson  at  (703)  696-9464  or  at  the 
above  fax  number  or  above  email. 
SUPPLEMENTARY  INFORMATION:  Seating  in 
the  Truman  Room  is  limited,  and  spaces 
will  be  reserved  only  for  scheduled 
speakers.  The  remaining  seats  will  be 
available  on  a  first-come,  first-served 
basis  beginning  at  8:30  a.m.  No 
teleconference  lines  will  be  available. 
The  Special  Oversight  Board  expects 
that  statements  presented  at  this 
meeting  will  deal  only  with  the  design 
of  a  successor  organization  to  OSAGWI 
and  its  affiliation,  if  any,  with  the 
Departments  of  Defense.  Veterans 
Affairs,  and  Health  and  Human 
Services.  In  general,  eacii  individual  or 
group  making  an  oral  presentation  will 
be  limited  to  a  total  time  of  five 
minutes.  Written  comments  will  be 
provided  to  Board  members  if  at  least  10 
copies  are  received  in  the  Special 
Oversight  Board  Staff  Office  no  later 
than  noon  March  30,  2000.  Written 
comments  received  after  that  date  will 
be  mailed  to  Board  members  after  the 
adjournment  of  the  April  2000  meeting 
and  will  also  be  included  in  the  official 
records  of  that  meeting.  The  White 
House  Conference  Center.  726  Jackson, 
Place,  NW.  is  located  on  the  west  side 
of  Lafayette  Park.  Lafayette  Park  is  on 
the  north  side  of  the  VVhite  House  and 
bounded  by  Pennsylvania  Avenue  on 
the  south.  H  Street  on  the  north  and 
centered  at  16th  Street  Lafayette  Park  is 
within  easy  walking  distance  of  the 
Farragut  West  (two  city  blocks)  or 
McPherson  Square  (three  city  blocks) 
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MetroRail  subway 
Orange  lines).  Thei  2 
access  to  Jackson  P 
be  directed  to  the 
H  Street.  NW. 

Dated.  March  6.  20^ 
L.M.  Bynum, 

Alternative  OSD  Fedfjral 
Officer,  Department  c  fDi 
[FR  Doc.  00-5902  Fil  id 

BILUNG  CODE  5001 -10-M 


1  tops  (Blue  and 

is  no  vehicular 
ace.  Taxicabs  should 
Ejecatur  House,  1600 


DEPARTMENT  OF 
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Register  Liaison 
'efense. 
3-9-00;  8:45  am] 


DEFENSE 


Office  of  the  Secre  tary 

Meeting  of  the  Historicai  Records 
Declassification  Advisory  Panel  of  the 
Department  of  Defbnse  Historical 
Advisory  Committee 

action:  Notice  of  p|artially  closed 
meeting. 


SUMMARY:  Notice  i 
forthcoming  meetifag 
Records  Declassification 
Panel.  The  purposi  s 
discuss  recomxnen  iations 
Department  of  Def  snse 
of  interest  that,  fro  n 
perspective,  woulc 
benefit  if  declassif  ed 
session  held  in  20(iO 
the  open  to  the  pu  )1 
published  on  the 
they  become  avail,  bl 
Historian  will  chai  r 


DATES:  Friday.  Ma^ch  24,  2000;  9:00 
a.m.-3:00  p.m. 


op<  n 


TIME:  The  March 
session  will  be 
9:00  a.m.  until  11: 
24th  afternoon 
closed  to  the  publ 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Availability  of  the  Draft  Environmental 
Impact  Statement  for  the  Raritan  Bay 
and  Sandy  Hook  Bay,  Hurricane  and 
Storm  Damage  Reduction  Study,  Port 
Monmouth,  New  Jersey 

AGENCY:  U.S  Army  Amry  Corps  of 

Engineers,  DoD. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers  has 
prepared  a  Draft  Environmental  Impact 
Statement  (DESI)  for  the  Raritan  Bay 
and  Sandy  Hook  Bay,  Hurricane  and 
Storm  Damage  Reduction  Study.  Port 
Monmouth,  New  Jersey.  The  purpose  of 
the  study  is  to  identify  a  plan  that 
would  protect  the  Port  Monmouth 
community  from  damages  caused  by 
hurricanes  and  storm.  The  DEIS  was 
prepared  to  evaluate  those  alternative 
identified  in  the  Feasibility  Report. 
Additional  information  on  the  study  is 
provided  the  SUPPLEMENTARY 
INFORMATION  section  as  indicated  below. 
DATES:  The  DEIS  will  be  available  for 
public  review  on  or  about  March  10, 
2000.  The  review  period  of  the 
document  will  be  for  forty  five  days 
from  the  publication  date  of  the  DEIS. 
To  request  a  copy  of  the  DEIS  please  call 
(212)  264^663. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the  DEIS, 
please  contact  Mark  Burlas,  Project 
Wildlife  Biologist,  telephone  (212)  264- 
4663,  Planning  Division,  ATTN: 
CENAN-PL-EA,  Corps  of  Engineers, 
New  York  District,  26  Federal  Plaza. 
New  York.  New  York  10278-0090. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Raritan  Bay  and  Sandy  Hook 
Bay  (RBSHB).  Hurricane  and  Storm 
Damage  Reduction  Study,  Port 
Monmouth,  New  Jersey  was  authorized 
by  the  U.S.  House  of  Representatives, 
Committee  on  Public  Works  and 
Transportation,  adopted  August  1. 1990, 
which  states  "Resolved  by  the 
Committee  on  Public  Works  and 
Transportation  of  the  United  States 
House  of  Representatives,  that  the  Board 
of  Engineers  for  Rivers  emd  Harbors  is 
requested  to  review  the  report  of  Chief 
of  Engineers  on  RBSHB,  New  Jersey, 
published  as  House  Document  464. 
Eighty-seventh  Congress,  Second 
Session,  and  other  pertinent  reports,  to 
determine  the  advisability  of 
modifications  to  the  recommendations 
contained  therein  to  provide  erosion 
control  and  storm  damage  prevention 
for  the  RBSHB." 


2.  The  1.8-square-mile  Project  area  is 
located  in  Port  Monmouth,  Middletown 
Township.  Monmouth  County,  New 
Jersey,  along  the  RBSHB,  bounded  by 
Compton  Creek  to  the  east.  Pews  Creek 
to  the  west,  and  New  Jersey  State 
Highway  36  to  the  south.  The  Project 
was  divided  into  three  study  area  for 
plan  formulation  and  impact  assessment 
purposes:  the  Bay  Shoreline  Study  Area 
(BSSA),  the  Pews  Creek  Study  Area 
(PCS A),  and  the  Compton  Creek  Study 
Area  (CCS A).  The  BSSA  is  located  along 
the  RBSHB,  and  comprises  the 
shorefront,  beach,  and  dune  complex 
that  has  historically  experienced 
significant  erosion,  and  consequently 
provides  limited  tidal  siuge  and  flood 
protection  to  the  adjacent  Port 
Monmounth  community.  The  PCSA  is 
located  in  the  western  portion  of  the 
Project  area,  and  is  situated  in  a  highly 
developed,  residentied  portion  of 
Middletown  Township.  The  PCSA 
includes  the  Pews  Creek  channel,  a  tidal 
creek  that  drains  to  the  north  into  the 
RBSHB,  and  is  mostly  tidal  wetlands. 
The  CCSA  is  located  in  the  eastern 
portion  of  the  Project  area,  and  is 
associated  with  a  high  developed, 
residential  portion  of  Middletovioi 
Township.  The  CCSA  includes  the 
Compton  Creek  channel,  a  tidal  creek 
that  drains  to  the  north  into  RBSHB.  and 
is  mostly  tidal  wetlands. 

3.  The  selected  plan  is  comprised  of 
levees,  floodwalls,  a  storm  gate,  road 
closure  gates,  fortification  of  an  existing 
dune,  pump  stations,  stormwater 
retention  basins,  beach  nourishment, 
periodic  beach  renourishment. 
environmental  mitigation,  and  an 
offshore  borrow  area.  The  selected  plan, 
which  is  the  environmentally  preferred 
plan,  was  determined  to  be  the  National 
Economic  Development  (NED)  Plan.  A 
NED  Plan  is  one  that  is  consistent  with 
the  objectives  of  contributing  to  NED 
through  the  reduction  of  flood  hazards 
and  associated  flood  damages  while 
protecting  the  Nation's  natural,  cultural, 
biological,  historic,  and  social  resources. 

a.  The  District  determined  that 
interior  drainage  facilities  were  required 
to  safely  store  and  discharge  storm 
water  runoff  that  would  collect  on  the 
protected  side  of  the  CCSA  levee. 
Specifically,  these  facilities  were 
planned  and  evaluated  separately  from 
the  line  of  protection  (levees  and 
floodwalls)  and  would  provide  adequate 
drainage  at  least  equal  to  that  of  the 
existing  infrastructure. 

b.  Throughout  the  planning  process, 
the  District  formulated  alternative  plans 
to  meet  general  and  specific  planning 
objectives  while  considering  the 
preferences  of  various  interested  parties 
with  regard  to  plan  selection  and 
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design.  The  District  has  consuhed  and 
coordinated  its  planning  efforts  with  the 
New  Jersey  Department  of 
Environmental  Protection  (JNDEP),  the 
non-Federal  sponsor,  and 
representatives  of  the  Middletown 
Township  and  various  Monmouth 
County  agencies.  The  plan  formulation 
process  emphasized  the  avoidance  and 
minimization  of  environmental  impacts, 
especially  to  wetlands,  and  then 
mitigation  was  included  to  compensate 
for  unavoidable  habitat  loss. 

c.  The  selected  plan  consists  of 
approximately:  7,000  linear  feet  (ft)  of 
earthen  levees  average  +14  ft  National 
Geodetic  Vertical  Datum  (NGVD);  3,600 
ft  of  concrete  floodwalls  averaging  about 
+8  ft  NGVD;  a  40-ft  wide  storm  gate 
across  Pews  Creek  with  a  flood  water 
pump  house;  initial  beach  nourishment 
of  about  378,500  cubic  yards  of  sand, 
with  periodic  renourishment  of 
approximately  125,000  cubic  yards  of 
sand  at  10-year  intervals;  and  ,  three 
interior  drainage  ponding  areas  each 
with  primary  and  secondary  drainage 
outlets. 

2.  The  selected  plan  without 
mitigation  would  directly  and  indirectly 
impact  approximately  14.89  acres  (ac)  of 
wetland  and  upland  areas.  The  majority 
of  these  impacts  would  involve  the 
conversion  of  native  habitat  types  to 
maintained  (grass-covered)  levees, 
permanent  floodwalls,  and  storm  gate. 
Specifically,  the  selected  plan  would 
permanently  impact  several  vegetation 
cover  types.  Finally,  the  selected  plan 
would  temporarily  impact  herbaceous, 
scrub/shrub,  Phragmites  wetlands,  and 
high  salt  marsh  habitats  due  to  clearing 
and  equipment  operation  in  temporary 
work  areas. 

a.  Less  mobile  aquatic  and  terrestrial 
wildlife  species  within  the  footprint  of 
the  selected  plan  would  experience 
mortality  due  to  construction. 
Furthermore,  a  short-term  decrease  in 
reproductive  success  of  these  species 
could  occur  due  to  construction 
activities.  In  the  long-term,  following 
habitat  conversion,  wildlife  species 
would  lose  or  gain  habitat  resources 
based  on  their  habitat  requirements.  No 
rare,  threatened,  or  endangered  species 
or  their  critical  habitats  would  be 
adversely  affected  by  the 
implementation  of  the  selected  plan. 

b.  The  District  conducted  a  Habitat 
Evaluation  Procedures  (HEP)  analysis  to 
assess  the  impacts  of  the  selected  plan. 
This  HEP  analysis  concluded  that 
impacts  associated  with  the 
construction  of  the  selected  plan 
(without  mitigation)  will  result  in  the 
loss  of  2.04  black  duck  (Anas  rubripes) 
and  3.14  marsh  ren  (Cistothorus 
palustris)  habitat  units  (HUs)  at  the  year 


of  construction  (Year  2002).  At  the  year 
of  2052,  black  duck  and  marsh  wren 
habitat  quality  would  be  reduced  by 
49.94  and  136.71  cumulative  habitat 
units  (CHUs).  Similarly,  the  AAHU  of 
the  black  duck  and  marsh  wren  decrease 
by  1.00  and  2.73  over  the  50-year  design 
life  of  the  Project.  In  addition,  the  HEP 
analysis  determined  that  2.13  acres  of 
upland  habitat  would  be  impacted,  7.13 
acres  of  wetlands  would  be  converted  to 
upland,  and  additional  5.63  acres  of 
wetland  habitat  would  be  indirectly 
impacted  by  the  selected  plan.  Indirect 
impacts  to  wetlands  involve  the 
conversion,  not  the  loss  of  non- 
Phragmites  wetlands  to  Phragmites- 
dominated  wetlands. 

c.  The  selected  plan  is  expected  to 
have  a  direct,  short-term  impact  on 
benthic  resources.  Beach  nourishment  is 
expected  to  smother  benthic  organisms 
causing  their  mortality.  However,  once 
buried,  some  mobile  shellfish  species 
and  polycheate  worms  have  the  ability 
to  burrow  upwards  and  survive.  The 
recovery  of  benthic  resources  to 
preconstruction  conditions  should 
occur  shortly  after  construction.  A 
benthic-monitoring  plan  will  be 
conducted  to  quantify  benthic  recovery 
rates  and  the  composition  of  the 
recolonized  benthic  community. 

d.  The  District  developed  a  tidal 
hydrodynamic  model  to  compare  the 
effects  of  a  storm  gate  in  Pews  Creek  to 
the  existing  conditions.  The  model 
projected  that  the  selected  40-ft  storm 
gate  in  the  open  position  would  lower 
the  mean  spring  high  tide  by  only  0.72 
inches  and  all  other  normal  tidal  events 
would  be  unaffected.  Accordingly,  the 
effects  to  the  daily  Udal  exchange  are 
expected  to  be  minute.  A  monitoring 
plan  is  proposed  to  support  the 
prediction  of  the  model.  In  addition,  the 
storm  gate  is  anticipated  to  increase 
peak  ebb  tidal  velocities  potentially 
allowing  more  suspended  sediments  to 
be  transported  out  of  the  salt  marsh  into 
the  RBSHB.  As  a  result,  the 
sedimentation  rate  of  the  salt  marsh  may 
be  reduced. 

e.  In  addition,  the  implementation  of 
the  selected  plan  can  provide  benefits  to 
horseshoe  crabs  (Limulus  polyphemus), 
migratory  birds,  and  the  federally 
threatened  piping  plover  (Charadrius 
melodus).  A  wider  sandy  beach  and 
improved  intertidal  habitat  conditions 
may  provide  more  suitable  spawning 
habitat  for  the  horseshoe  crab,  thus 
potentially  increasing  prey  resources 
available  for  consumption  by  migratory 
birds.  It  is  well  documented  that  the 
timing  of  the  spring  migration  for  many 
species  is  linked  to  the  spawning 
activity  of  the  horseshoe  crab. 
Furthermore,  a  much  larger  and  wider 


sandy  beach  created  by  the  construction 
of  the  selected  plan  should  provide 
more  roosting  space  for  wintering 
waterfowl  and  increase  the  amount  of 
potential  nesting  habitat  for  shorebirds, 
such  as  the  piping  plover. 

f.  No  areas  were  identified  as 
containing  potential  environmental 
contamination,  or  were  considered  to 
pose  a  great  risk  to  human  health. 
Subsurface  testing  was  performed  and 
evidence  of  Native  American 
occupation  was  found  in  the  vicinity  of 
the  selected  plan's  footprint.  Further 
evaluation  will  be  conducted  and 
coordinated  with  the  New  Jersey 
Historic  Preservation  Office,  as  part  of 
Section  106  of  the  National  Historic 
Preservation  Act  compliance.  Short- 
term  negligible  impacts  to  air  quality 
and  traffic  are  expected  only  during 
construction. 

3.  The  District,  in  consultation  with 
the  U.S.  Fish  and  Wildlife  Service, 
National  Marine  Fisheries  Service,  and 
NJDEP,  developed  an  array  of  mitigation 
plans  using  HEP  protocols.  The  selected 
mitigation  plan  proposes  to  restore 
approximately  12.80  acres  of  wetland 
Phragmites-dominated  habitat  to  salt 
marsh  habitat.  As  compared  to  the  No- 
Action  alternative,  implementation  of 
the  selected  plan  and  selected 
mitigation  plan  would  increase  black 
duck  habitat  quality  by  0.78  HUs  and 
marsh  wren  habitat  quality  by  0.96  HUs 
at  the  year  of  construction.  At  the  year 
of  2052,  black  duck  and  marsh  wren 
habitat  quality  would  increase  by  157.83 
and  106.55  CHUs.  In  addition,  the 
AAHU  of  the  black  duck  and  marsh 
wren  would  increase  by  3.16  and  2.13 
over  the  Project's  50-year  design  life 
when  compared  to  the  No- Action 
alternative. 

a.  Based  upon  a  Phragmites 
Encroachment  Model  (PEM)  developed 
by  the  District  specifically  for  the 
assessment  of  future  conditions  and 
impacts,  the  construction  of  the  selected 
plan  and  selected  mitigation  plan  would 
prevent  the  loss  of  about  15.27  acres  of 
salt  marsh  habitat  when  compared  to 
the  No-Action  alternative  for  the  50-year 
design-life  of  the  Project.  In  summary, 
the  comparison  of  the  selected  plan  to 
the  No- Action  alternative  suggests  that 
implementation  of  the  selected  plan  will 
provide  long-term  benefits  to  wildlife 
resources  of  the  intertidal  zone  and  the 
coastal  marsh  ecosystem  at  Port 
Monmouth. 

b.  Mitigation  measures  for  cultural 
resources  will  be  developed  in 
conjimction  with  the  New  Jersey 
Historic  Preservation  Office,  the 
Advisory  Council  on  Historic 
Preservation  (ACHP),  and  interested 
parties. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  in  Environmental 
Impact  Statement  KEIS)  for  the  DeLong 
Mountain  Terming  Navigation 
Improvements,  N0rthwest  Arctic 
Borough,  Alaska 

agency:  U.S.  Arm  '  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  ihtent. 


m  ne. 


reconn  iissance 


SUMMARY:  The  Alaska 
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Engineer  District, 
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CONTACT:  For 

the  project, 
scoping  process, 

at  (907)  753- 
-2625,  U.S.  Army 
Alaska  Attn:  EN-CW- 
Anchorage  AK  99506- 


0898.  E-mail: 

guy.r.incconnell@poa02.  usace.  army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  Authority 

The  feasibility  study  is  authorized  by 
a  resolution  adopted  on  December  2 , 
1970,  by  the  Committee  on  Public 
Works  of  the  U.S.  House  of 
Representatives.  A  reconnaissance  study 
of  navigation  needs  at  DeLong  Mountain 
Terminal  and  the  region  around  it  was 
completed  in  November  1999  and 
determined  a  Federal  interest  in  a 
navigation  improvement  project. 

2.  Alternatives 

A  full  range  of  alternatives  addressing 
regional  navigation  needs  will  be 
identified  during  the  scoping  process 
and  evaluated  in  the  EIS  and  feasibility 
study.  Principal  project  components  and 
alternatives  associated  with  them  may 
include:  mooring  and  loading  facilities, 
which  may  be  lengthened  or  expanded 
to  increase  capacity;  a  dredged  channel 
to  allow  deep-draft  ships  to  load  ore 
concentrate  directly  and  to  unload 
directly  without  using  lightering  barges; 
an  onshore  airstrip  and  associated 
facilities  to  support  transportation  of 
fuel  and  goods  to  regional  villages;  and, 
a  disposal  area  for  dredged  material. 
Additional  alternatives  identified 
during  scoping,  and  the  no-action 
alternative  also  will  be  evaluated. 

3.  Scoping  Meetings  and  Opportunities 
to  Comment 

Public  scoping  meetings  will  be  held 
in  Kivalina,  Noatak,  and  Kotzebue, 
Alaska.  Additional  scoping  meetings 
may  be  held  in  Fairbanks  and 
Anchorage,  Alaska,  if  there  is  sufficient 
interest.  Meetings  will  be  scheduled  for 
times  and  places  to  best  fit  local  needs 
and  will  be  announced  in  newspapers, 
on  television  and  radio,  and  by  mailed 
public  notices,  and  other  appropriate 
means.  Interested  parties  are  invited  to 
comment  at  the  meetings  or  in  writing 
or  by  e-mail  to  the  contact  address  listed 
earlier  in  this  notice.  The  public  scoping 
comment  period  will  remain  open  for  at 
lest  60  days  after  publication  of  this 
notice  in  the  Federal  Register.  Scoping 
comments  received  more  than  60  days 
after  publication  this  notice  will  be 
given  all  possible  consideration. 

4.  Issues  To  Be  Considered 

Issues  and  concerns  will  be  identified 
during  the  scoping  process  and  will 
become  the  basis  for  the  analysis  of 
alternatives  and  environmental 
consequences  in  the  EIS.  Initial 
coordination  and  review  of  other  actions 
in  the  area  indicate  that  the  following 
will  be  of  concern  and  will  be  subjects 


of  the  EIS:  Potential  effects  of  the  project 
on  marine  mammals  (seals,  whales, 
walrus,  and  polcir  bears),  including  their 
movements,  feeding,  other  behavior, 
and  their  availability  to  the  people  of 
the  region  who  kill  them  for  food  and 
other  uses;  potential  effects  of  dredging 
and  dredged  material  disposal  on 
currents,  ice  movement,  and  marine 
organisms;  potential  effects  of  increased 
power  generation,  moored  ships,  and 
fugitive  dust  on  air  quality;  and 
potential  for  the  Federal  action  to 
induce  additional  mining  and  other 
regional  development.  -^ 

5.  Availability 

The  draft  EIS  is  scheduled  to  be 
completed  and  released  for  public 
review  in  the  spring  of  2001. 

Dated:  Februan-  23,  2000. 
Guy  R.  McConnell, 

Chief,  Environmental  Resources  Section. 
[FR  Doc.  00-5838  Filed  3-9-00;  8:45  am) 

BILLING  CODE  3710-NL-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Depeutment  of  Education. 
ACTION:  Submission  for  OMB  review; 
Comment  request. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  cire  invited  to 
submit  comments  on  or  before  April  10. 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
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information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  6,  2000. 

William  Burrow, 

Leader  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  Targeting  Teacher  Deferment/ 
Teacher  Shortage  Area  Collection  (JS). 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary); 
Individuals  or  household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4748. 

Burden  Hours:  1077. 

Abstract:  Collection  of  State  proposals 
for  Targeted  Teacher  Deferment/Teacher 
Shortage  Areas,  of  the  Higher  Education 
Act  of  1986. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  00-5859  Filed  3-9-00;  8:45  am| 
BILLING  CODE  4000-01-0 


DEPARTMENT  OF  EDUCATION. 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  10, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  7,  2000. 

William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 


Title:  Application  for  the  Safe  and 
Drug-Free  Schools  and  Communities 
National  Programs  Federal  Activities 
Grants — Counseling  Demonstration 
Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  400;  Burden  Hours: 
11,200. 

Abstract:  The  Department  of 
Education's  Safe  and  Drug-Free  Schools 
Program  supports  efforts  to  promote  safe 
and  disciplined  schools  for  all  students. 
In  order  to  establish  or  expand 
counseling  programs  in  elementary 
schools,  the  Department  is  providing 
$20  million  to  LEAs  that  demonstrate 
the  greatest  need  for  counseling  services 
in  the  schools  to  be  served,  propose  the 
most  innovative  and  promising 
approaches,  and  show  the  greatest 
potential  for  replication  and 
dissemination.  The  Department  will  use 
the  information  to  make  grant  awards. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary' 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  5624.  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  makmg  your  request. 

Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (202) 
708-9346  (fax).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  00-5949  Filed  3-9-00;  8:45  ami 

BILLING  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology 
Laboratorv.  Department  of  Energy 
(DOE). 
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ACTION:  Notice  of 
a  financial 


I  estricted  eligibility  of 
assistai  ice  solicitation. 


i> 


'  e  iiG 


Read, 


summary:  Notice 
intent  to  issue 
Solicitation  No.  D 
entitled  "Recovery 
Coal  Mine  Methar|e 
Demonstration 
CFR  600.6(b),  DOI 
issuance  of  this  fi 
solicitation  on  a 
basis  is  necessary 
Accordingly,  the 
for  DOE  financial 
under  this  solicitation 
following  firms: 
Jim  Walter  Resourfces 

Brookwood,  AL 

Randall  Mills. 

Great  Pasture 

Danbury,  CT  06813 

Michelle  Reiche  rt 
West  Virginia  Uniyersity 

Corporation  On 

Virginia  Univer^itv/App 

Pacific.  PO  Box 

Ridge  Road,  Moj'] 

6845,  Contact: 
Noumenon  Corporation 

Lane,  Morgantown 

Contact:  Linda 

Development, 

Drive,  Lake  Osvjeg 

Contact:  Peet 

Industry  partners 
cost  share  a  minir  lum 
the  project  activities 
FOR  FURTHER 
Crystal  A.  Sharp. 
Energy,  National 
Laboratory,  PO 
Ferry  Road,  Morgintown 
0880,  E-mail  Add|ess 
crystal. sharp@net 
Number:  (304) 


hereby  given  of  the 
Financial  Assistance 
:-PS26-00NT40767 
and  Utilization  of 
Pilot  Scale 
Ph^se.  Pursuant  to  10 

has  determined  that 
fil  ancial  assistance 
K  stricted  eligibility 
md  appropriate. 

gibility  of  recipients 
issistance  awards 
is  limited  to  the 


Inc.,  PO  Box  133. 
35444,  Contact: 
F>ielCell  Energy,  Inc.,  3 
PO  Box  1305. 
-1305,  Contact: 


Research 
Behalf  of  West 

alachian 
5845,  886  Chestnut 
gantown,  WV  2650&- 
iam  W.  Reeves. 
95  Ringold 
WV  26508. 
iizer.  Northwest  Fuel 
4064  Orchard 
o  OR  97035, 


V/ilh 


hic 


J 


Bex 


solici  :ation 


SUPPLEMENTARY 
competitive 
requesting  feasibi 
determine  existin  ; 
technologies  whicji 
for  capturing  and 
methane  emissions 
active  and  inactivp 
operations  in  the 
selected  for  the 
Based  on  the  resu 
Phase  I  effort,  DO 
the  initial  10 
awardees  identifi 
with  Phase  II, 
preparation.  Phas ; 
awardee  to  provic  e 
percent  cost  shart 
industry  spons^ 
partnerships  with 
electric,  and  engiit 
only  efforts  whicl  i 
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will  be  required  to 
of  50  percent  of 


INFOflMATtON 


contact: 

S.  Department  of 
^nergy  Technology 
880,3610  Collins 
WV  26507- 


doe.gov.  Telephone 


28!i-4442 


information:  In  1995,  a 
was  issued 
ity  studies  to 
evolving,  and  novel 
may  be  applicable 
utilizing  coal  mine 
generated  from 
coal  mining 
.S.  Ten  offerors  were 
I  feasibility  effort, 
ts  reported  fi-om  the 
down  selected  from 

to  the  five 
d  above  to  continue 

design 
II  required  each 
at  a  minimum  20 
These  five  DOE- 
projects  (which  are 
industry:  coal,  gas, 
le  companies)  are  the 
are  ongoing  under 


J. 
Pliase 


awai  dees 


eng  ineenng  i 


this  specific  aspect  of  DOE's  Climate 
Challenge  Program  which  began  in  1993 
as  a  result  of  the  Energy  Policy  Act  of 
1992.  Since  the  initial  issuance  of  the 
fully  competitive  solicitation  in  1995 
focused  on  recovering  coal  mine 
methane  emissions,  the  remaining  five 
DOE-industry  sponsored  partnerships 
(following  prior  down  selects)  are  in  a 
singularly  unique  position,  from  both  a 
technical  and  government  cost 
effectiveness  basis,  to  continue  with  the 
follow-on  detailed  engineering  designs 
of  those  technologies  solicited  under 
this  procurement  action  which  can  be 
reliably  demonstrated  in  the  field  for 
timely  verification  of  the  cost-effective 
recovery  and  utilization  of  coal  mine 
methane  emissions. 

Randolph  L.  Kesling, 

Director.  Acquisition  and  Assistance  Division. 
[FR  Doc.  00-5946  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL).  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92^63,  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Tuesday.  March  21.  2000,  8 
a.m.-5:30  p.m.;  Wednesday,  March  22, 
2000,  8  a.m.-5  p.m. 
ADDRESSES:  Ameritel  Inn  645  Lindsay 
Boulevard,  Idaho  Falls,  Idaho 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Lowe,  INEEL  SSAB  Facilitator 
Jason  Associates  Corporation,  477 
Shoup  Avenue,  Suite  205,  Idaho  Falls, 
ID  83402,  (208-522-1662)  or  visit  the 
Board's  Internet  homepage  at  http:// 
www.ida.net/users/cab;  or  contact  Mr. 
Charles  Rice.  INEEL  SSAB  Chafr,  c/o 
Jason  Associates  Corporation 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
future  use.  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
INEEL. 

Tentative  Agenda 

Presentations  and  discussions  on  the 
following: 


•  Finalize  a  recommendation  on  the  Draft 
Idaho  High-Level  Waste  and  Facilities 
Disposition  Environmental  Impact  Statement. 

•  Receive  a  presentation  and  finalize  a 
recommendation  on  the  INEEL  Institutional 
plan. 

•  Finalize  a  recommendation  on  the  future 
of  the  Waste  Experimental  Reduction 
Facility. 

•  Receive  a  presentation  on  the  status  of 
DOE's  efforts  regarding  Pit  9  and  the  other 
pits  and  trenches  at  the  Radioactive  Waste 
Management  Complex. 

•  Finalize  a  recommendation  on  how  DOE 
should  evaluate  impacts  on  ecological  health 
at  the  INEEL. 

•  Finalize  a  recommendation  on 
stakeholder  involvement  in  long-term 
stewardship  planning. 

•  Receive  a  briefing  on  the  INEEL 
Technical  Library. 


(Agenda  topics  may  change  up  to  the 
day  of  the  meeting;  please  call  the  FOR 
FURTHER  INFORMATION  CONTACT  in  this 
notice  for  the  current  agenda  or  visit  the 
Internet  site.) 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  presentations 
pertaining  to  agenda  items  should 
contact  the  Board  Chair  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer,  Jerry  Bowman, 
Assistant  Manager  for  Laboratory 
Development,  Idaho  Operations  Office, 
U.S.  Department  of  Energy,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facihtate  the  orderly 
conduct  of  business.  Every  individual 
wishing  to  make  public  conunent  will 
be  provided  equal  time  to  present  their 
comments.  This  notice  is  being  less  than 
15  days  before  the  date  of  the  meeting 
due  to  programmatic  issues  that  had  to 
be  resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  wrriting  to  Charles  M.  Rice, 
INEEL  CAB  Chair,  477  Shoup  Ave., 
Suite  205,  Idaho  Falls,  Idaho  83402  or 
by  calling  the  Board's  facilitator  at  (208) 
522-1662. 
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Issued  at  Washington,  DC  on  March  6, 
2000. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  00-5941  Filed  3-9-00;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  (EM)  Site- 
Specific  Advisory  Board  (SSAB), 
Fernaid 

agency:  Department  of  Energy. 
ACTION:  Notice  of  operi  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  {EM  SSAB),  Femald.  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92^63,  86  Stat.  770}  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Saturday,  March  18,  2000:  8:30 
a.m.-12  p.m. 

ADDRESSES:  DOE-Fernald  Site,  Large 
Laboratory  Conference  Room,  7400 
Willey  Road,  Hamilton,  OH  45013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Sarno,  Phoenix  Enviroimiental, 
6186  Old  Franconia  Road,  Alexandria, 
VA  22310,  at  (513)  648-6478. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  wraste  management,  and 
related  activities. 

Tentative  Agenda 

8:30  a.m.  Call  to  order 

8:30-8:45  a.m.  Chairs  Remarks  and 

Announcements 
8:45-9  a.m. 

Results  of  February  SSAB  Chairs  Meeting 

Results  of  Land  Use  Controls  Conference 
9-9:15  a.m.  Silos  Decision  Update 
9:15-10  a.m.  Discussion  of  2001  Budget  and 

Impacts  on  Recommendation  Schedule 
10-10:15  a.m.  Break 
10:15-11  a.m.  Review  Plan  for  Public  Access 

Decisions  at  Fernaid 
11-11:45  p.m.  Barbara  Crandall,  Native 

American  Alliance  of  Ohio 
11:45-12  p.m.  Public  Comment 
12  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 


presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  notice 
is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC,  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  the  Femald 
Citizens'  Advisory  Board,  C/O  Phoenix 
Environmental  Corporation,  MS  76,  Post 
Office  Box  538704,  Cincinnati,  Ohio 
45253-8704,  or  by  calling  the  Advisory 
Board  at  (513)  648-6478. 

Issued  at  Washington,  DC  on  March  2, 
2000. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
IFR  Doc.  00-5942  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Los  Alamos 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  March  22,  2000;  6 
p.m.-9  p.m. 

ADDRESSES:  White  Rock  Town  Hall,  139 
Longview  Drive,  White  Rock,  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H.  Santa  Fe,  NM  87505.  Phone: 
505-989-1662;  Fax:  505-989-1752;  E- 
mail:  adubois@doeal.gov;  or  Internet 
http:wwrw.nmcab.org 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 


to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

Opening  Activities,  6  p.m.-6:30  p.m. 
Public  Comment.  6  p.m.-7  p.m. 
Committee  Reports: 

Environmental  Restoration, 

Monitoring  and  Surveillance, 

Waste  Management. 

Community  Outreach, 

Budget 

Other  Board  business  will  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DuBois  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  beginning  of  the 
meeting.  This  notice  is  being  published 
less  than  1 5  days  before  the  date  of  the 
meeting  due  to  programmatic  issues  that 
had  to  be  resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  528  35th 
Street,  Los  Alamos,  NM  87544.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9  a.m.  and  4  p.m.  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Ann  DuBois  at  the  Board's  office 
address  or  telephone  number  listed 
above. 

Issued  at  Washington.  DC  on  March  6, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  00-5943  Filed  3-9-^)0;  8:45  am] 
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DEPARTMENT  Of  ENERGY 

Environmental  Management  Site- 
Specific  Advisoq  Board,  Pantex  Piant 

agency:  Departmi  snt  of  Energy. 
ACTION:  Notice  of  jpen  meeting. 


(Pib. 


summary:  This 
meeting  of  the  En  / 
Management 
Board  (EM  SSAB; 
Amarillo.  Texas. 
Committee  Act 
Stat.  770)  require" 
these  meetings  be 
Federal  Register. 
DATE  AND  TIME: 
2000:  8  a.m.-3:30 
ADDRESSES:  Carsoh 
House  Museum, 
Street.  Panhandle 
FOR  FURTHER 
S.  Johnson 
Department  of  En 
Office,  P.O.  Box 
79120(806)477- 
SUPPLEMENTARY 
Purpose  of  the 
the  Board  is  to 
Energy  and  its  re; 
environmental  re: 
management,  and 


nqtice  announces  a 
ironmental 
Site-jSpecific  Advisory 
Pantex  Plant, 
he  Federal  Advisory 
L.  No.  92-463,  86 
that  public  notice  of 
announced  in  the 


Tu  esday.  March  28, 
p.m. 

County  Square 
X  HWY  207  &  5th 
Texas. 
INFOftMATION  CONTACT:  Jerry 
Assist  ant  Area  Manager, 
srgv.  Amarillo  Area 
3P030,  Amarillo,  TX 

125. 
ItiFORMATION: 
,  loard:  The  purpose  of 
ise  the  Department  of 
^lators  in  the  areas  of 
toration,  waste 
related  activities. 


adv 


ly  27,  1999, 
Seminar 
Regulator'  Authority  at 


lar  i 


Public  Participi  it. 
open  to  the  publ 
may  be  filed  with 
before  or  after  the 
who  wish  to  maki  f 


pertainmg  to  age 
contact  Jerry  Johi^son 
address  or  teleph 
above.  Requests  r 
prior  to  the  meetihg 
reasonable  provis  on 
accommodate  the 
The  Deputy  Desi 
is  empowered  to 
a  fashion  that  wi 
conduct  of  business 
wishing  to  make 


Tentative  Agenda 

8:00 — Welcome/Gojl  of  Groundwater 

Seminar 
8:30 — l.ssues  from  [i 

Groundwater  101 
9:30— State  of  Texa 

Pantex 
10:.30 — Role  of  Bureau  of  Economic  Geology 
11:30— Path  Few 
12:00 — Lunch  (on  v 
1 :00— Agenda  Rev 
1:15 — Co-Chair  Conjments 
1:30 — Co-Chair  Nor 
1 :45 — Updates/Occ 
2:00— Task  Forre/S 
2:30— Ex-Officio  Reborts 
3:00 — Public  Comm  ints 
3:15 — Closing  Comiients 
3:30— Adjourn 


)ur  own) 
.-/Approval  of  Minutes 


u  w 


ination/Elections 
rrence  Reports/DOE 
bcommittee  Reports 


I  da 


ion:  The  meeting  is 
Written  statements 
the  Committee  either 
meeting.  Individuals 
oral  statements 
items  should 
s  office  at  the 
>ne  number  listed 
ust  be  received  5  days 
and  every 
will  be  made  to 
request  in  the  agenda. 
J  nated  Federal  Official 
:onduct  the  meeting  in 
facilitate  the  orderly 

Each  individual 
ublic  comment  will 


be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington.  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10  p.m.  Monday 
through  Thursday;  7:45  am  to  5  p.m.  on 
Friday;  8:30  am  to  12  noon  on  Saturday; 
and  2  p.m.  to  6  p.m.  on  Sunday,  except 
for  Federal  holidays.  Additionally,  there 
is  a  Public  Reading  Room  located  at  the 
Carson  County  Public  Library,  401  Main 
Street,  Panhandle,  TX  phone  (806)  537- 
3742.  Hours  of  operation  are  from  9  am 
to  7  pm  on  Monday;  9  am  to  5  p.m. 
Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Jerry  S.  Johnson  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington.  DC  on  March  2, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
IFR  Doc.  00-5944  Filed  3-9-00;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  no,tice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Savannah  River. 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  March  2'7,  2000:  3:30 
p.m-8:00  p.m.;Tuesday.  March  28, 
1999:  8:30  a.m.-4:00  p.m. 
ADDRESSES:  All  meetings  will  be  held  at: 
Houndlake  Countr>'  Club,  1900 
Houndlake  Drive,  Aiken,  SC  29803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming.  Office  of 
Environmental  Quality,  Department  of 
Energy  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken.  SC  29802 
(803) 725-5374. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 


Tentative  Agenda 

Monday,  March  27,  2000 

3:30  p.m.  Executive  Committee 
4:30  p.m.  Focus  Group  Guideline 

Session 
6  p.m.  Public  Comment  Session 
6:30  p.m.  Committee  Meetings 
8  p.m.  Adjourn 

Tuesday,  March  28,  2000: 

8:30  a.m. 

Approval  of  Minutes.  Agency  Updates 

Public  Comment  Session 

Facilitator  Update 

Nuclear  Materials  Committee  Report 

Public  Comment 

Public  Conmient  (approximately  10 
minutes) 
12  p.m.  Lunch  Break 
1  p.m. 

Waste  Management  Committee  Report 

Long  Term  and  Strategic  Issues 
Committee  Report 

SSAB  Chairs  Trip  Report 

Administrative  Subcommittee  Report 

Membership  Elections 

Administrative  Items 

Public  Comments 
4  p.m.  Adjourn 

If  needed,  time  will  be  allotted  after 
public  conunents  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  S.C.  29802.  or  by  calling 
(803)-725-5374. 


Federal  Register / Vol.  65,  No.  48 /Friday,  March  10,  2000 /Notices 


12981 


Issued  at  Washington,  DC  on  March  2, 
2000. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  00-5945  Filed  3-9-00;  8:45  am) 
BILUNG  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

Subcommittee  on  Accelerator 
Transmutation  of  Waste  of  the  Nuclear 
Energy  Research  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Subcommittee  on 
Accelerator  Transmutation  of  Waste  of 
the  Nuclear  Energy  Research  Advisory 
Committee.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463,  86 
Stat.  770),  requires  that  public  notice  of 
the  meetings  be  announced  in  the 
Federal  Register. 

DATES:  March  30,  2000,  9  AM-Noon. 

ADDRESSES:  Rotunda  Conference  Room, 
University  of  New  Mexico  Science  and 
Technology  Park,  801  University 
Boulevard,  SE,  Albuquerque,  New 
Mexico  87106. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Norton  Haberman.  Designated  Federal 
Officer,  Nuclear  Energy  Research 
Advisory  Committee,  U.S.  Department 
of  Energy  (DOE),  NE-1,  1000 
Independence  Avenue,  SW,  Washington 
DC  20585,  Telephone  Number  202-586- 
0126,  E-mail: 
Norton.Haberman@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The 
Subcommittee  on  the  Accelerator 
Transmutation  of  Waste  of  the  Nuclear 
Energy  Research  Advisory  Committees 
has  been  requested  to  provide  the 
Director  of  the  Office  of  Nuclear  Energy, 
Science  and  Technology  with 
recommendations  on  the  future  course 
of  the  Accelerator  Transmutation  of 
Waste  program.  The  program,  as 
currently  constituted,  is  proceeding 
according  to  the  guidelines  laid  down  in 
DOE/RW-0519,  "A  Roadmap  for 
Developing  Accelerator  Transmutation 
of  Waste  (ATW)  Technology."  The 
subcommittee  will  consider  the  views  of 
individuals  and  corporations  that  have 
positions  on  the  structure  and  content  of 
the  Accelerator  Transmutation  of  Waste 
program. 


Tentative  Agenda 

Thursday,  March  30,  2000 

The  agenda  for  this  meeting  will  be 
dependent  on  the  responses  to  this 
Notice. 

Public  Participation:  The  meeting  is 
open  to  the  public  on  a  first-come,  first- 
serve  basis.  Written  statements  may  be 
filed  with  the  committee  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
contact  Norton  Haberman  at  the  address 
or  telephone  listed  above.  Such 
statements  should  be  limited  to  15 
minutes.  Requests  to  make  oral 
statements  must  be  made  and  received 
five  days  prior  to  the  meeting.  The  Chair 
of  the  committee  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
S.W.,  Washington,  D.C.,  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays. 

Issued  in  Washington  DC  on  March  6, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[PR  Doc.  00-5940  Filed  3-&-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-59-000,  et  al.] 

Lake  Benton  Power  Partners  II  LLC,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  2,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Lake  Benton  Power  Partners  II  LLC 

[Docket  No.  ECOO-59-000| 

Take  notice  that  on  February  25,  2000, 
Lake  Benton  Power  Partners  II  LLC 
(Lake  Benton  II)  filed  an  application 
under  Section  203  of  the  Federal  Power 
Act  for  approval  of  the  purchase  of  Lake 
Benton  II  by  a  subsidiary  of  FPL  Energy. 
LLC.  Lake  Benton  II  owns  a  wind  power 
generation  project  located  in  southern 
Minnesota.  All  of  the  power  from  the 
project  is  sold  to  Northern  States  Power 
Company 

Comment  date:  March  27.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER0O-664-O01] 

Take  notice  that  on  February  25,  2000, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER0O-665-O01| 

Take  notice  that  on  February  25,  2000, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Bormeville),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  March  17,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER00-666-002| 

Take  notice  that  on  February'  25.  2000, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonnevilh  Power 
Administration  (Bonneville),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-667-0021 

Take  notice  that  on  Februar\'  25.  2000, 
Puget  Sound  Energj-,  Inc..  as 
Tremsmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Long- 
Term  Firm  Point-To-Point  Transmission 
Serx'ice  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  ser\'ed  upon 
Bonneville. 
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Comment  date 
accordance  with 
at  the  end  of  this 


March  17,  2000,  in 
:  itandard  Paragraph  E 
lotice. 


6.  Puget  Sound  Ei  lergy,  Inc. 

(Docket  No.  EROO-f  B8-001 

Take  notice  tha  i 
Puget  Sound  Enei  gy 
Transmission  Provider 
filing  a  Service 
Term  Firm  Point- 
Service  with  the 
America  Departn^nt 
and  through  the 
Administration 
Transmission  Customer 

A  copy  of  the 
Bonneville. 

Comment  date: 
accordance  with 
at  the  end  of  this 


on  February  25.  2000, 
Inc.,  as 

tendered  for 
A  freement  for  Short- 
Fo-Point  Transmission 
1  Jnited  States  of 

of  Energy  acting  by 
I  onneville  Power 
(I  onneville),  as 

f  ling  was  served  upon 


in 


March  17,  2000. 
Standard  Paragraph  E 
lotice. 


7.  Puget  Sound  Ei  lergy,  Inc 

[Docket  No.  ERO(M  69-001 

Take  notice  tha  t 
Puget  Sound  Enei  gy 
Transmission  Provider 
filing  a  Service  A 
Term  Firm  Point 
Service  with  the 
America  Departnient 
and  through  the 
Administration  ( 
Transmission  Customer 

A  copy  of  the 
Bonneville. 

Comment  date 
accordance  with 
at  the  end  of  this 


that 


Ene-gy 


8.  Puget  Sound  E  lergy,  Inc 

[Docket  No.  EROO-470-O01] 

Take  notice 
Puget  Sound 
Transmission  Prcivider 
filing  a  Service 
Term  Firm  Point 
Service  with  the 
America  Departn^ent 
and  through  the 
Administration 


(J 


fied 


[Docket  No.  EROO-I 

Take  notice  th 
PPL  Electric  Util 
a  PPL  Utilities, 
in  Corporate  Narie 
Energy  Regul 
corporate  name 
changed  to  PPL 


latoi V 


I 
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on  February  25.  2000. 
hic,  as 

tendered  for 
reement  for  Long- 
Fo-Point  Transmission 
Jnited  States  of 

of  Energy  acting  by 
flonneville  Power 
(f  onneville),  as 

tomer. 
f  ling  was  served  upon 


March  17,  2000,  in 
Standard  Paragraph  E 
notice. 


on  February  25.  2000. 
Inc..  as 

tendered  for 
Agreement  for  Long- 
To-Point  Transmission 
Jnited  States  of 

of  Energy  acting  by 
onneville  Power 
onneville),  as 


lie 


Transmission  Cu  itomer. 

A  copy  of  the  f  ling  was  served  upon 
Bonneville. 

Comment  date 
accordance  with 
at  the  end  of  this 


Marchl7,  2000,  in 
Standard  Paragraph  E 
notice. 


9.  PPL  Electric  U  ilities  Corporation  d/ 
b/a/  PPL  Utilities 


712-000] 

t  on  February  25.  2000, 
ties  Corporation,  d/b/ 
a  Notice  of  Change 
to  notify  the  Federal 
Commission  that  the 
PP&L,  Inc.  has  been 
lectric  Utilities 


Corporation,  d/b/a  PPL  Utilities, 
effective  February  14,  2000. 

Comment  date:  March  17,  2000,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Services,  Inc. 

[Docket  No.  EROO-1 7 13-000) 

Take  notice  that  on  February  28,  2000, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  the  First  Amendment 
(Amendment)  to  the  Interconnection 
and  Power  Agreement  (Interconnection 
Agreement)  betweon  Entergy  Services 
and  Hodge  Utility  Operating  Company, 
acting  as  agent  for  the  Village  of  Hodge, 
Louisiana. 

Comment  date:  March  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Minnesota  Power,  Inc. 

[Docket  No.  EROO-1 714-000) 

Take  notice  that  on  February  28,  2000, 
Miimesota  Power.  Inc.  (Minnesota 
Power)  submitted  for  filing  a  Service 
Agreement  under  which  Great  River 
Energy  will  take  network  integration 
transmission  service  under  Minnesota 
Power's  open  access  transmission  tariff. 
Minnesota  Power  dso  filed,  pursuant.to 
Section  35.15(a)  of  the  Commission's 
regulations,  a  notice  of  termination  for 
the  Integrated  Transmission  Agreement 
with  the  Cooperative  Power 
Association,  designated  as  Minnesota 
Power  FERC  Electric  Rate  Schedule  No. 
89. 

Comment  date:  March  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Columbus  Southern  Power 
Company 

[Docket  No.  EROO-1 716-000] 

Take  notice  that  on  February  28,  2000, 
American  Electric  Power  Service 
Corporation  (AEP),  on  behalf  of 
Columbus  Southern  Power  Company 
(CSP),  tendered  for  filing  with  the 
Commission  a  Facilities,  Operations, 
Maintenance  and  Repair  Agreement 
(Agreement)  dated  December  1, 1999, 
between  CSP  and  South  Central  Power 
Company  (SCP)  and  Buckeye  Power, 
Inc.  (Buckeye). 

Buckeye  has  requested  CSP  provide  a 
delivery  point,  pursuant  to  provisions  of 
the  Power  Delivery  Agreement  between 
CSP,  Buckeye  Power,  Inc.  (Buckeye), 
The  Cincinnati  Gas  &  Electric  Company, 
The  Dayton  Power  and  Light  Company, 


Monongahela  Power  Company,  Ohio 
Power  Company  and  Toledo  Edison 
Company,  dated  January  1, 1968. 

CSP  requests  an  effective  date  of  April 
15,  2000,  for  the  tendered  agreements. 

CSP  states  that  copies  of  its  filing 
were  served  upon  South  Central  Power 
Company  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  rfafe;  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Reliant  Energy  Shelby  County,  LP 

[Docket  No.  EROO-1 71 7-000] 

Take  notice  that  on  February  28,  2000. 
Reliant  Energy  Shelby  County,  LP 
(Reliant  Shelby  County),  tendered  for 
filing  pursuant  to  Rule  205  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.205,  a  petition 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  authorizing 
Reliant  Shelby  County  to  make  sales  at 
market-based  rates. 

Reliant  Shelby  County  intends  to  sell 
electiic  power  at  wholesale.  In 
transactions  where  Reliant  Shelby 
County  sells  electric  energy,  it  proposes 
to  make  such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Reliant  Shelby 
County's  Rate  Schedule  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Reliant  Shelby  County  has  requested 
this  rate  schedule  become  effective  on 
the  in  service  date  Reliant  Shelby 
County  of  its  Shelby  County,  Illinois 
generating  facility. 

Comment  date:  March  .17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Maine  Public  Service  Company 

[Docket  No.  EROO-1 71 8-000) 

Take  notice  that  on  February  28,  2000, 
Maine  Public  Service  Company  (Maine 
Public),  tendered  for  filing  an  executed 
Service  Agreement  for  Network 
Integration  Transmission  Service  under 
Maine  Public's  open  access 
transmission  tariff  with  Houlton  Water 
Company. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Deseret  Generation  and 
Transmission  Co-operative,  Inc. 

(Docket  No.  EROO-1 720-000] 

Take  notice  that  on  February  28,  2000, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret),  tendered  for 
filing  an  executed  Confirmation 
Agreement  between  Deseret  and  AEP 
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Service  Corporation  regarding  a  long- 
term  power  purchase  and  sale 
transaction  under  the  Western  Systems 
Power  Pool  Agreement. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary'. 

[FR  Doc.  00-5854  Filed  3-9-00;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 03-000,  et  al.] 

Madison  Windpower,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  3,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Madison  Windpower,  LLC 

[Docket  No.  EGOO-103-000] 

Take  notice  that  on  February  29,  2000, 
Madison  Windpower,  LLC  (Madison),  a 
limited  liability  company  with  its 
principal  place  of  business  at  7500  Old 
Georgetown  Road,  Bethesda,  MD  20814, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Madison  proposes  to  construct,  own 
or  lease  and  operate  a  nominally  rated 
11.55  MW  wind-power  generating 
facility  in  the  Town  of  Madison, 


Madison  County,  New  York.  The 
proposed  power  plant  is  expected  to 
commence  commercial  operation  in  the 
3rd  quarter  of  2000.  All  output  from  the 
plant  will  be  sold  by  Madison 
exclusively  at  wholesale. 

Comment  date:  March  24,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Reliant  Energy  Shelby  County,  LP 

[Docket  No.  EG0O-104-O00] 

Take  notice  that  on  February  28.  2000, 
Reliant  Energy  Shelby  County.  LP, 
(Reliant  Shelby  County)  tendered  for 
filing  an  application  for  a  determination 
of  exempt  wholescde  generator  status, 
pursuant  to  Section  32  (a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended,  (PUHCA),  15  U.S.C. 
79z-5a  (1994),  and  Subchapter  T.  Part 
365  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Conunission),  18  CFR  part  365. 

Reliant  Shelby  County  is  a  Delaware 
limited  partnership  and  proposes  to 
construct,  own  and  operate  a  generation 
facility  in  Shelby  County,  Illinois. 

Comment  date:  March  24.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  The  Montana  Power  Trading  and 
Marketing  Company  and  The  Montana 
Power  Company 

[Docket  No.  ER97-399-014  and  ER97-449- 
003] 

Take  notice  that  on  February  29.  2000. 
The  Montana  Power  Company  and 
Montana  Power  Trading  and  Marketing 
tendered  for  filing  an  updated  market 
analysis  and  change  of  status  report  in 
connection  with  their  market-based  rate 
authority. 

Comment  date:  March  21.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Engage  Energy  US,  L.P. 

[Docket  No.  ER97-654-014] 

Take  notice  that  on  February  28,  2000. 
Engage  Energy  US,  L.P.  (Engage), 
tendered  for  filing  a  three-year  update  to 
its  market  power  study  in  compliance 
with  the  Commission's  Order  in  Docket 
No.  ER97-654-000.  granting  Newco  US. 
L.P..  whose  name  subsequently  was 
changed  to  Engage,  market  rate 
authority. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  California  Power  Exchange 
Corporation 

[Docket  No.  EROO-951-OOll 

Take  notice  that  on  Februar>'  29,  2000, 
the  California  Power  Exchange 
Corporation,  on  behalf  of  its  CalPX 
Trading  Services  Division  (CTS).  on 
February  29,  2000,  made  a  filing  to 
comply  with  the  Commission's  February- 
24,  2000  order  in  this  proceeding. 

Copies  of  the  filing  were  served  upon 
the  CTS"  jurisdictional  customers  and 
the  California  Public  Utilities 
Commission. 

Comment  date:  March  21.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Energy  Service 
Corporation  on  behalf  of  West  Penn 
Power  Company 

[Docket  No.  EROO-1127-000 

Take  notice  that  on  February  28,  2000. 
Allegheny  Energy  Service  Corporation, 
on  behalf  of  West  Penn  Power  Company 
(WP).  tendered  for  filing  a  Power 
Service  Agreement  and  an  Addendum 
thereto  dated  February  24.  2000.  under 
which  WP  will  provide  full 
requirements  service  to  the  Letterkenny 
Industrial  Development  Authority  in 
Franklin  County.  Pennsylvania. 

The  parties  request  a  May  3.  1999, 
effective  date.  The  filing  is  an 
amendment  of  the  filing  made  under 
cover  letter  dated  January  14,  2000. 

Copies  of  the  filing  have  been 
provided  to  the  Pennsylvania  Public 
Utility  Commission  and  all  parties  of 
record. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Reliant  Energy  Services,  Inc. 

(Docket  No.  EROO-1 526-000) 

Take  notice  that  on  February  28,  2000, 
Reliant  Energ\'  Services,  Inc.  (RES), 
tendered  for  filing  at  the  direction  of 
Commission  Staff  and  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
16  U.S.C.  824d  (1994).  and  Part  35  of  the 
Commission's  Regulations.  18  CFR  35, 
an  amendment  to  its  Februar>'  4,  2000. 
Petition  in  the  above-captioned  docket. 

RES  requests  waiver  of  the  prior 
notice  requirements  of  Section  35.3  of 
the  Commission's  Regulations,  18  Cra 
35.3,  to  permit  its  amended  fifing  to 
become  effective  as  of  February  4,  2000, 
the  date  of  its  initial  filing  in  this 
docket. 

Comment  date:  March  21,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Serv  ices 
Fuel 


8.  New  Century  Services,  Inc 

[Docket  No.  EROO-V  07-000) 

Take  notice  that 
New  Century 
Cheyenne  Light, 
Company,  Public 
Colorado,  and 
Service  Company 
Companies 
Service  Agreemen  t 
Open  Access 
Tariff  for  Non- 
Transmission  Sen 
Companies  and 
Power  Service 

Comment  date: 
accordance  with 
at  the  end  of  this 


on  February  28,  2000, 
Inc..  on  behalf  of 
and  Power 
;  Service  Company  of 
Soiithwestem  Public 
collectively 
tendered  for  filing  a 

under  their  Joint 
Transmission  Service 
Point-to-Point 
ice  between  the 
Ainerican  Electric 
Coi  poration. 

^arch21,  2000,  in 
S  tandard  Paragraph  E 
notice. 


-Fin  a 


9.  New  Century  S  (rvices,  Inc 


Sen  ices 
Fuel 


IDocket  No.  EROO-1 
Take  notice  thai 
New  Century 
Cheyenne  Light, 
Company.  Public 
Colorado,  and 
Service  Company 
Companies 
Service  Agreemen  t 
Open  Access 
Tariff  for  Firm  Po 
Transmission 
Companies  and 
Power  Service 

Comment  date: 
accordance  with 
at  the  end  of  this 


Ser  'ice 


10.  FirstEnergy  S;  'stem 


te  n 


[Docket  No.  EROO-l 

Take  notice  tha 
FirstEnergy  Syst 
Service  Agreemer  t 
Point-to-Point  ~ 
Borough  of  Zelier 
Transmission  Customer 
being  provided  u 
System  Open 
Tariff  submitted 
Energy  Regulator ' 
Docket  No.  ER97441 

The  proposed 
this  Service  Agreement 
2000,  for  the  abo 
Agreement  in  thi 

Comment  date 
accordance  with 
at  the  end  of  this 


Ace  ess 
far 


11.  PECO  Energy  Company 

[Docket  No.  EROO-1  70.5-O001 

Take  notice  tha  t 
PECO  Energy  Coi  ipany 
tendered  for  filin ; 
Agreement  betwe  an 
Energy  Partners  f  )r 
Interconnection  4nd 
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on  February  28.  2000, 
Inc.,  on  behalf  of 
and  Power 
service  Company  of 
Soi  thwestern  Public 
(collectively 
tendered  for  filing  a 

under  their  Joint 
Transmission  Service 
nt-to-Point 
between  the 
A  ntierican  Electric 
Co  poration. 


March  21,  2000.  in 
J  tandard  Paragraph  E 
!  lotice. 


706-000) 

on  February  28,  1999, 
tendered  for  filing  a 
to  provide  Non-Firm 
Transmission  Service  for 
ople.  the 

Services  are 
der  the  FirstEnergy 
Transmission 
filing  by  the  Federal 
Commission  in 
2-000. 
Effective  date  under 
is  March  1 , 
mentioned  Service 
filing. 

March  21,  2000,  in 
:  Standard  Paragraph  E 
lotice. 


\  e  : 


on  February  28,  2000, 

(PECO), 
an  Interconnection 
PECO  and  Bio- 
Generation 
Parallel  Operation. 


Copies  of  this  filing  were  served  on 
Bio-Energy  Partners  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Sierra  Pacific  Power  Company 

IDocket  No.  EROO-1 709-000) 

Take  notice  that  on  February  28,  2000, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing  Service  Agreements 
(Service  Agreements)  with  the  following 
entities  for  Point-to-Point  Transmission 
Service  under  Sierra  Pacific  Resources 
Operating  Companies  FERC  Electric 
Tariff  Original  Volume  No.  1,  Open 
Access  Transmission  Tariff  (Tariff),  for 
Non-Firm  Point-to-Point  Transmission 
Service  to  Sierra  Pacific  Energy 
Company,  American  Electric  Power 
Company,  Inc.,  and  PP&L  Montana, 
LLC,  and  also  Short-Term  Firm  Point- 
to-Point  Transmission  Service  to  Sierra 
Pacific  Energy  Company,  American 
Electric  Power  Company,  Inc.,  PP&L 
Montana,  LLC. 

Sierra  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  Sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Conunission 
Regulations. 

Sierra  also  submitted  revised  Sheet 
No.  173  (Attachment  E)  to  the  Tariff, 
which  is  an  updated  list  of  all  current 
subscribers. 

Sierra  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  and  effective  date  of  March  1, 
2000,  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  FirstEnergy  System 

IDocket  No.  EROO-1 7 10-000) 

Take  notice  that  on  February  28,  2000, 
FirstEnergy  System  tendered  for  filing 
Service  Agreements  to  provide  Firm 
Point-to-Point  Transmission  Service  for 
Borough  of  Zelienople,  the 
Transmission  Customer.  Services  are 
being  provided  under  the  FirstEnergy 
Systerti  Open  Access  Transmission 
Tariff. 

The  proposed  effective  date  under 
this  Service  Agreement  is  March  1, 
2000,  for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  March  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROO-171 1-000] 

Take  notice  that  on  February  28,  2000. 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  an  executed 
service  agreement,  dated  February  4. 
2000,  for  firm  point-to-point 
transmission  service  and  ancillary 
services,  between  PNM  Transmission 
Development  and  Contracts 
(Transmission  Provider)  and  PNM 
International  Business  Development 
(Transmission  Customer),  imder  the 
terms  of  PNM's  Open  Access 
Transmission  Service  Tariff.  This 
service  agreement  supersedes  an 
existing  service  agreement  between  the 
Transmission  Provider  and  the 
Transmission  Customer  which  expired 
by  its  own  terms  on  December  31,  1999. 

Under  the  Service  Agreement, 
Transmission  Provider  continues  to 
provide  to  Transmission  Customer 
reserved  capacity  from  PNM's  San  Juan 
Generating  Station  345  kV  Switchyard 
(point  of  receipt)  to  PNM's  Luna  345kV 
Switching  Station  (point  of  Delivery)  for 
the  period  beginning  January  1,  2000 
and  ending  December  31,  2001. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROO-1 7 15-000) 

Take  notice  that  on  February  28,  2000. 
Alliant  Energy  Corporate  Services,  Inc., 
tendered  for  filing  an  executed  Service 
Agreement  for  short-term  firm  point-to- 
point  transmission  service,  establishing 
Great  River  Energy  as  a  point-to-point 
Transmission  Customer  under  the  terms 
of  the  Alliant  Energy  Corporate 
Services,  Inc.,  transmission  tariff. 

Alliant  Energy  Corporate  Services, 
Inc.  requests  an  effective  date  of 
February  4,  1999,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Midwest  Energy,  Inc. 

[Docket  No.  EROO-1 719-000] 

Take  notice  that  on  February  28.  2000, 
Midwest  Energy.  Inc.  filed  a  quarterly 
report  for  the  fourth  quarter  of  1999. 
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Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Pool 
Participants  Pool 

[Docket  No.  EROO-1 723-000] 

Take  notice  that  on  February  29,  2000, 
the  New  England  Power  Pool 
Participants  Committee  submitted 
changes  to  Appendix  11-D  of  Market 
Rule  1 1 ,  with  a  requested  effective  date 
of  May  1,2000. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Virginia  Electric  and  Power 
Company 

IDocket  No.  EROO-1 721-000) 

Take  notice  that  on  February  29,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
proposed  modifications  to  its  Open 
Access  Transmission  Tariff. 

The  purpose  of  these  proposed 
modifications  is  to  accommodate 
Virginia  Power's  Retail  Access  Pilot 
Program.  Virginia  Power  requests  an 
effective  date  of  May  1,  2000. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  and  the  U.S.  Department  of 
Energy,  Virginia  State  Corporation 
Commission,  Public  Service 
Commission  of  D.C.,  South  Carolina 
Public  Service  Commission,  Tennessee 
Public  Service  Commission.  Texas 
Public  Utility  Commission,  New  Jersey 
Board  of  Public  Utilities,  Illinois 
Commerce  Commission,  Indiana  Utility 
Regulator)'  Commission,  Kentucky 
Public  Service  Commission,  Maine 
Public  Utilities  Commission,  Maryland 
Public  Service  Commission,  Missouri 
Public  Service  Commission,  Alabama 
Public  Service  Commission,  Arkansas 
Public  Service  Commission,  Delaware 
Public  Service  Commission,  New  York 
Public  Service  Commission, 
Pennsylvania  Public  Utility 
Commission,  and  the  Vermont  Public 
Service  Board. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROO-1 722-000] 

Take  notice  that  on  February  29,  2000, 
Allegheny  Energy  Service  Corporation 


on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply),  tendered  for  filing  Amendment 
No.  1  to  Supplement  No.  9  to  the  Market 
Rate  Tariff  to  incorporate  a  Netting 
Agreement  with  Virginia  Electric  and 
Power  Company  into  the  tariff 
provisions. 

Allegheny  Energy  Supply  Company 
requests  a  waiver  of  notice  requirements 
to  make  the  Amendment  effective  as  of 
February  28.  2000. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  March  21,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Pool 

[Docket  No.  EROO-1 724-000] 

Take  notice  that  on  February  29,  2000, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  three  (3)  Service  Agreements  for 
Through  or  Out  Service  or  In  Service 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  18  CFR  35.12  of  the 
Commission's  Regulations. 

Acceptance  of  these  Service 
Agreements  will  recognize  the  provision 
of  Firm  In  Service  transmission  to 
Northeast  Utilities  Service  Company,  in 
conjunction  with  Regional  Network 
Service,  in  accordance  with  the 
provisions  of  the  NEPOOL  Open  Access 
Transmission  Tariff  filed  with  the 
Commission  on  December  31,  1996,  as 
amended  and  supplemented.  In  each 
case,  an  effective  date  of  March  1,  2000 
for  commencement  of  transmission 
service  has  been  requested. 

Copies  of  this  filing  were  sent  to  all 
NEPOOL  Participants,  the  New  England 
public  utility  commissioners  and  all 
parties  to  the  transaction. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  England  Power  Pool 

[Docket  No.  EROO-1 725-000] 

Take  notice  that  on  February  29,  2000, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  Agreement  dated 
September  1.  1971,  as  amended,  signed 
by  The  Energy  Consortium  (TEC).  The 
NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 


TEC's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  TEC.  The  Participants 
Committee  further  states  that  the  filed 
signatiu'e  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  TEC  a  member  in 
NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  March  1,  2000,  for 
commencement  of  participation  in 
NEPOOL  by  TEC. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  England  Power  Pool 
Participants  Committee 

[Docket  No.  EROO-1 726-000] 

Take  notice  that  on  February  29,  2000, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  for  acceptance  a  signature  page  to 
the  New  England  Power  Pool  Agreement 
dated  September  1, 1971,  as  amended, 
signed  by  Rumford  Power  Associates 
Limited  Partnership  (Rumford).  The 
NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
Riunford's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Rumford.  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Rumford  a  member 
in  NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  March  1,  2000,  for 
commencement  of  participation  in 
NEPOOL  by  Rumford. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROO-1 727-000] 

Take  notice  that  on  February  29,  2000, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
an  amendment  to  the  subject  docket  to 
include  the  Specifications  for  Long- 
Term  Firm  Point-to-Point  Transmission 
Service  Reservations  to  be  attached  as 
addenda  to  the  previously  filed  Firm 
Point-to-Point  Transmission  Service 
Agreements  with  American  Municipal 
Power — Ohio,  Inc.,  Cleveland  Public 
Power,  Commonwealth  Edison 
Company,  and  PECO  Energy  Power 
Team.  AH  of  these  agreements  are 
pursuant  to  the  AEP  Companies'  Open 
Access  Transmission  Service  Tariff 
(OATT).  The  OATT  has  been  designated 
as  FERC  Electric  Tariff  Original  Volume 
No.  4.  effective  July  9.  1996. 
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26.  Dayton  Power  and  Light  Company 

[Docket  No.  EROO-1 730-000] 

Take  notice  that  on  February  29,  2000, 
Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  service 
agreements  establishing  Statoil  Energy 
Services,  Inc.,  as  a  customer  under  the 
terms  of  Dayton's  Market-Based  Sales 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
Statoil  Energy  Services,  Inc.  and  the 
Public  Utilities  Conmaission  of  Ohio. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southwestern  Electric  Power 
Company 

(Docket  No.  EROO-1 731-000] 

Take  notice  that  on  February  29,  2000, 
Southwestern  Electric  Power  Company 
(SWEPCO),  tendered  for  filing  as 
Assignment  and  Consent  Agreement 
reflecting  SWEPCO's  consent  to  the 
assignment  of  certain  rights  and 
obligations  under  SWEPCO's  contract 
with  Cajun  Electric  Cooperative,  Inc. 
(Cajun  Electric).  Specifically,  the 
Assignment  and  Consent  Agreement 
reflects  Louisiana  Generating  LLC's 
(Louisiana  Gen)  commitment  and 
SWEPCO's  consent  for  Louisiana  Gen  to 
assume  the  rights,  duties  and 
obligations  of  Cajun  Electric  to  purchase 
power  from  SWEPCO  under  an  Electric 
System  Interconnection  Agreement 
dated  January  1, 1988,  as  amended, 
between  Cajun  Electric  and  SWEPCO, 
and  an  As-Available  Energy 
Transmission  Service  Letter  Agreement 
dated  May  31,  1989,  as  amended, 
between  Cajun  Electric  and  SWEPCO. 

SWEPCO  seeks  an  effective  date  for 
the  Assignment  and  Consent  Agreement 
coincident  with  the  closing  date  of  the 
Asset  Purchase  Agreement,  which  is 
expected  to  occur  by  late  March  2000. 

Accordingly,  to  the  extent  necessary, 
SWEPCO  requests  waiver  of  the 
Commission's  notice  requirements. 
SWEPCO  also  requests  expedited 
consideration  of  the  filing,  including  a 
shortened  notice  and  conmient  period. 

A  copy  of  the  filing  was  served  on 
each  of  Ralph  R.  Mabey  as  Chapter  11 
Trustee  for  Cajun  Electric,  Louisiana 
Gen  and  the  Louisiana  Public  Service 
Commission. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  New  England  Power  Company 

[Docket  No.  EROO-1 733-000) 

Take  notice  that  on  February  29,  2000, 
New  England  Power  Company  (NEP), 
tendered  for  filing  an  Agreement  for 
Preliminary  Engineering  and  Design 
Support  Services  with  AES 
Londonderry,  L.L.C. 

NEP  requests  an  effective  date  of 
March  1,  2000,  for  the  agreement. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  New  England  Power  Pool 
Participants  Committee 

(Docket  No.  EROO-1 734-000] 

Take  notice  that  on  February  29,  2000, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  NYSEG  Solutions,  Inc.  (NYSEG).  The 
NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2.    ' 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
NYSEG's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  NYSEG.  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  NYSEG  a  member  in 
NEPOOL.  The  Participants  Committee 
requests  an  effective  date  of  May  1 , 
2000,  for  commencement  of 
participation  in  NEPOOL  by  NYSEG. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  New  England  Power  Pool 
Participants  Committee 

[Docket  No.  EROO-1 735-000] 

Take  notice  that  on  February  29,  2000, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  for  acceptance  a  signature  page  to 
the  New  England  Power  Pool  Agreement 
dated  September  1,  1971,  as  amended, 
signed  by  XENERGY  Inc.,  (XENERGY). 
The  NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  accepteuice  of 
XENERGY's  signature  page  would 
permit  NEPOOL  to  expand  its 
membership  to  include  XENERGY.  The 
Participants  Committee  further  states 
that  the  filed  signature  page  does  not 
change  the  NEPOOL  Agreement  in  any 
manner,  other  than  to  make  XENERGY 
a  member  in  NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  May  1,  2000,  for 
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commencement  of  participation  in 
NEPOOL  by  XENERGY. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  EROO-1 736-000] 

Take  notice  that  on  February  29,  2000, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  proposed  changes  to 
its  Rate  Schedule  A,  designated  as 
Supplement  No.  2  to  its  Rate  Schedules. 

Soyland  requests  an  effective  date  of 
February  1,  2000,  for  the  proposed 
change  to  its  Rate  Schedule  A. 
Accordingly,  Soyland  requests  waiver  of 
the  Commission's  regulations.  Rate 
Schedule  A  is  the  formulary  rate  under 
which  Soyland  recovers  the  costs 
associated  with  its  service  to  its 
Members  pursuant  to  the  Wholesale 
Power  Contract  that  Soyland  has  with 
each  Member. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER0O-1737-O00]. 

Take  notice  that  on  February  29,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
Amended  and  Restated  Market-Based 
Sale  Tariff. 

Virginia  Power  requests  authorization 
to  sell  power  at  market-based  rates  at 
wholesale  entities  for  resale  outside  the 
Company's  service  territory;  and  to  both 
affiliated  and  non-affiliated  energy 
service  providers  who  are  participating 
in  Virginia's  Retail  Access  Pilot 
Program.  Virginia  Power  also  purposes 
to  correct  two  errors  which,  it  has 
identified  in  its  currently  filed  tariff. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  Virginia  State 
Corporation  Commission. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Bangor  Hydro-Electric  Company 

[Docket  No.  EROO-l  738-000) 

Take  notice  that  on  February  29,  2000, 
Bangor  Hydro-Electric  Company 
(Bangor  Hydro),  tendered  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
Regulations,  revisions  to  its  Open 
Access  Transmission  Tariff  (OATT)  to 
clarify  its  retail  rate  schedules. 

Bangor  Hydro  proposes  that  the  filing 
become  effective  March  1,  2000. 


Comment  date:  March  21.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Phelps  Dodge  Energy  Services,  LLC 

[Docket  No.  EROO-1 739-000] 

Take  notice  that  on  February  29,  2000, 
Phelps  Dodge  Energy  Services,  LLC 
(PDES),  tendered  for  filing  an 
"umbrella"  Service  Agreement  between 
PDES  and  Tucson  Electric  Power 
Company  (TEP)  under  which  PDES  will 
make  short-term  sales  of  capacity  and 
energy  to  TEP,  pursuant  to  PDES' 
market-based  rate  tariff,  which  was 
approved  by  the  Commission  in  Green 
Power  Partners  I,  LLC,  et  ai,  88  FERC 
«D  61,005  (1999). 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROO-1 740-000] 

Take  notice  that  on  February  29,  2000, 
Southwest  Power  Pool,  hic.  (SPP), 
tendered  for  filing  an  executed  service 
agreement  for  firm  point-to-point 
transmission  service  under  the  SPP 
Tariff  with  Southwestern  Public  Service 
Company  (SPS). 

SPP  requests  an  effective  date  of 
January  1,  2002  for  this  agreement. 

Copies  of  this  filing  were  served  upon 
SPS. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  FirstEnergy  Operating  Companies 
and  Duquesne  Light  Company 

[Docket  No.  EROO-1 74 1-000] 

Take  notice  that  on  February  29,  2000. 
the  FirstEnergy  Operating  Companies 
and  Duquesne  Light  Company 
(collectively,  Parties),  tendered  for  filing 
under  Section  205  of  the  Federal  Power 
Act  an  Ancillary  Services  Service 
Agreement  under  which  Duquesne  Light 
Company  may  purchase  certain 
ancillary  services  from  the  FirstEnergy 
Operating  Companies. 

The  Parties  request  an  effective  date 
of  May  1,  2000,  for  the  agreement. 

A  copy  of  the  filing  was  served  upon 
the  Pennsylvania  Public  Utility 
Commission  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Madison  Windpower,  LLC 

(Docket  No.  EROO-l  742-000] 

Take  notice  that  on  February  29,  2000, 
Madison  Windpower,  LLC  (Madison), 
tendered  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 


35  of  the  Commission's  Regulations,  a 
Petition  for  authorization  to  make  sales 
of  capacity,  energy,  and  certain 
Ancillary  Services  at  market-based  rates 
and  to  reassign  transmission  capacity. 
Madison  is  constructing  a  nominally 
rated  11.55  MW  wind-powered 
generating  facility  located  in  the  Town 
of  Madison  in  Madison  County,  New 
York. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
ww^w.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretan'. 

(FR  Doc.  00-5855  Filed  3-9-^)0:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Post-2004  Resource  Pooi-Loveland 
Area  Projects 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  proposed  allocation 
procedures  and  call  for  applications. 

SUMMARY:  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy,  is  publishing  this 
notice  of  proposed  procedures  to 
implement  Subpart  C — Power  Marketing 
Initiative  of  the  Energy  Planning  and 
Management  Program  Final  Rule,  10 
CFR  part  905.  The  Energy  Planning  and 
Management  Program  (Program),  which 
was  developed  in  part  to  implement 
section  114  of  the  Energy  Policy  Act  of 
1992,  became  effective  on  November  20, 
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1995.  Subpart  C 
for  establishing  project 
pools  and  allocat:  ng 
pools  to  new  pref  srence 
These  proposed 
conjunction  with 
Projects  Final  Pos  t 
(Post- 1989  Marke 
establish  the  franiework 
power  from  the 
established  for 
Projects  (LAP). 
DATES:  The  comnient 
proposed  procedi 
ends  Junes.  2000. 
consideration,  Wdstem 
written  comment; 
comment  period, 
public  inforraati 
comment  forums 
procedures  on  M<  rch 
2000,  at  the  follo\[ring 
times: 


the  Program  provides 
-specific  resource 
power  from  these 
customers, 
procedures,  in 
|the  Loveland  Area 
1989  Marketing  Plan 
ing  Plan)  will 

for  allocating 
r«  source  pool  to  be 
Loveland  Area 


101 


period  on  the 
res  begins  today  and 
To  be  assured  of 

must  receive  all 
by  the  end  of  the 
Western  will  hold 

forums  and  public 
an  the  proposed 
14.  21,  and  23, 
locations  and 


1.  March  14 
begins  at  10  a.m 
immediately 
Colorado. 

2.March21,20|DO 
begins  at  10  a.m 
immediately  follcjwing 
Wyoming. 

3.  March  23.  2(D0 
begins  at  10  a.m. 
immediately  foil 
Kansas. 


2GID0,  information  forum 
"omment  forum 
folic  wing  in  Northglenn, 


information  forum 
Comment  forum 
in  Casper, 

information  forum 
Comment  forum 
t  wing  in  Topeka, 


lO'V 


ADDRESSES:  Send 
regarding  these 
Mr.  Joel  K.  Blad 
Rocky  Mountain 
Region,  Western 
Administration,  F 
Loveland.  CO  80 
documentation  d 
Western  for  the 
these  procedures 
inspection  and  cqpying 
Mountain  Custonfer 
Office,  at  5555 
Boulevard 

Public  information 
forums  will  be  h 


written  comments 
pi  oposed  procedures  to: 
Regional  Manager, 
;:ustomer  Service 
i  ^rea  Power 
O.  Box  3700. 
39-3003.  All 
I  veloped  or  retained  by 
p  irpose  of  developing 
livill  be  available  for 
at  the  Rocky 
Service  Region 
Crossroads 
d.  CO  80538-8986. 
and  comment 
dat: 

Denver-Northglenn.  10 
,  Northglenn, 


East 
Love  an 


le 


1.  Holiday  Inn 
East  120th  Avenije 
Colorado. 

2.  The  Events  Cjenter,  1  Events  Drive 
Casper.  Wyoming 

3.  Holiday  Inn 
Fairlawn  Road.  T 


FOR  FURTHER 

Steinbach,  Power 
970-490-7322; 
Contracts  and 
970-490-7259;  o: 
Utilities  Speciali 
Written  requests 
be  sent  to  Rocky 
Service  Region. 


bpeka  West,  605 
jpeka,  Kansas. 
INFORMATION  CONTACT:  Ron 
Marketing  Manager, 
Dbvid  Holland. 
En  (rgy  Services  Manager, 
Susan  Steshyn,  Public 

970-490-7237. 
or  information  should 
i4ountain  Customer 
V  Western  Area  Power 


i!t 


Administration,  P.O.  Box  3700, 
Loveland,  CO  80539-3003.  After  all 
public  comments  have  been  thoroughly 
considered,  Western  will  prepare  and 
publish  Final  Post-2004  Resource  Pool 
Allocation  Procedures  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION:  Western 
published  the  Final  Rule  for  the 
Program,  60  FR  54151,  October  20, 
1995.  The  rule  became  effective  on 
November  20,  1995.  The  goal  of  the 
Program  is  to  require  plcuining  and 
efficient  electric  energy  use  by 
Western's  long-term  firm  power 
customers  and  to  extend  Western's  firm 
power  resource  commitments.  One 
aspect  of  the  Program  is  to  establish 
project-specific  power  resource  pools 
when  existing  resource  commitments 
expire  and  allocate  power  from  these 
pools  to  new  preference  customers. 
Existing  resource  commitments  for  LAP 
expire  on  September  30,  2004.  In 
accordance  with  the  Program,  96 
percent  of  the  firm  power  resources 
available  in  2004  was  extended  to 
existing  customers.  The  remaining  4 
percent  will  be  placed  in  a  resource 
pool  from  which  power  allocations  to 
new  customers  will  be  made  following 
these  proposed  procedures  and  the  Post- 
1989  Marketing  Plan,  48  FR  38279, 
August-23,  1983.  The  Proposed  Post- 
2004  Resource  Pool  Allocation 
Procedures  for  LAP  address  (1) 
eligibility  criteria;  (2)  how  Western 
plans  to  allocate  the  pool  resources  to 
new  customers  as  provided  for  in  the 
Program;  and  (3)  the  terms  and 
conditions  under  which  Western  will 
sell  the  allocated  power. 

L  Amount  of  Pool  Resources 

Western  proposes  to  allocate  up  to  4 
percent  of  the  LAP  long-term  firm 
hydroelectric  resource  available  as  of 
October  1,  2004,  as  firm  power  (firm 
power).  Present  hydrologic  studies 
indicate  that  about  28  MW  will  be 
available  for  the  summer  season  and 
about  24  MW  will  be  available  for  the 
winter  season.  Firm  power  means  firm 
capacity  and  associated  energy  allocated 
by  Western  and  subject  to  the  terms  and 
conditions  specified  in  Western's  long 
term  firm  power  electric  service 
contracts. 

II.  General  Eligibility  Criteria 

Western  proposes  to  apply  the 
following  general  eligibility  criteria  to 
applicants  seeking  an  allocation  of  firm 
power  under  the  proposed  Post-2004 
Resource  Pool  Allocation  Procedures. 

A.  Eligible  applicants  must  be 
preference  entities  as  defined  by  section 
9c  of  the  Reclamation  Project  Act  of 


1939,  43  U.S.C.  485h(c),  as  amended 
and  supplemented. 

B.  Eligible  applicants  must  be  located 
within  tiie  currently  established  LAP 
marketing  area. 

C.  Eligible  applicants  must  not  be 
currently  receiving  benefits  from  a 
current  LAP  firm  power  allocation. 
Eligible  Native  American  applicants  are 
not  subject  to  this  requirement. 

D.  Eligible  utility  and  nonutility 
applicants  must  be  able  to  use  the  firm 
power  directly  or  be  able  to  sell  it 
directly  to  retail  customers. 

E.  Eligible  applicants  that  are 
municipalities,  cooperatives,  public 
utility  districts,  and  public  power 
districts,  must  have  utility  status  by 
September  30,  2000.  Utility  status 
means  that  the  entity  has  responsibility 
to  meet  load  growth,  has  a  distribution 
system,  and  is  ready,  willing,  and  able 
to  purchase  Federal  power  from 
Western  on  a  wholesale  basis. 

F.  Eligible  Native  American 
applicants  must  be  Native  American 
Tribes  as  defined  in  the  Indian  Self 
Determination  Act  of  1975,  25  U.S.C. 
450b,  as  amended. 

in.  General  Allocation  Criteria 

Western  proposes  to  apply  the 
following  general  allocation  criteria  to 
applicants  seeking  an  allocation  of  firm 
power  under  the  proposed  Post-2004 
Resource  Pool  Allocation  Procedures. 

A.  Allocations  of  firm  power  will  be 
made  in  amounts  as  determined  solely 
by  Western  in  exercising  its  discretion 
under  Reclamation  Law. 

B.  An  allottee  will  have  the  right  to 
purchase  such  firm  power  only  after 
executing  an  electric  service  contract 
between  Western  and  the  allottee. 

C.  Firm  power  allocated  under  these 
procedures  will  be  available  only  to  new 
eligible  applicants  in  LAP's  existing 
marketing  area.  This  marketing  area 
includes  parts  of  Colorado,  Kansas, 
Nebraska,  and  Wyoming.  LAP's 
marketing  area  is  specifically  defined  as 
the  portion  of  Colorado  east  of  the 
Continental  Divide,  Mountain  Parks 
Rural  Electric  Association's  service 
territory  in  Colorado  west  of  the 
Continental  Divide,  the  portion  of 
Kansas  located  in  the  Missouri  River 
Basin,  and  the  portion  of  Kansas  west  of 
the  eastern  borders  of  the  counties 
intersected  by  the  100th  Meridian,  the 
portion  of  Nebraska  west  of  the  101st 
Meridian,  and  Wyoming  east  of  the 
Continental  Divide. 

D.  Allocations  made  to  Native 
American  Tribes  will  be  based  on 
estimated  or  actual  load  developed  by 
the  Native  American  Tribes.  Western 
will  adjust  inconsistent  estimates  during 
the  allocation  process.  Western  is 
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willing  to  assist  tribes  in  developing 
load  estimating  methods  assuring 
consistent  Native  American  Tribe  load 
estimates  across  the  region. 

E.  Allocations  made  to  qualified 
utility  and  nonutility  applicants  will  be 
based  on  1998-99  winter  season  and 
1999  summer  season  loads.  Western 
will  apply  the  Post-1989  Marketing  Plan 
criteria  to  these  loads. 

F.  Firm  capacity  and  energy  will  be 
based  upon  the  applicant's  seasonal 
system  load  factor. 

G.  Any  electric  service  contract 
offered  by  Western  to  an  applicant  shall 
be  executed  by  the  applicant  within  six 
(6)  months  from  the  date  of  offer,  unless 
otherwise  agreed  to  in  writing  by 
Western. 

H.  The  initial  resource  pool  will  be 
dissolved  subsequent  to  the  closing  date 
for  executing  firm  power  contracts.  Firm 
power  not  imder  contract  will  be  used 
as  Western  determines. 

I.  The  minimum  allocation  shall  be 
100  kilowatts  (kW).  ' 

J.  The  maximum  allocation  for 
qualified  utility  and  nonutility 
applicants  shall  be  5,000  kilowatts  (kW). 

K.  Contract  rates  of  delivery  shall  be 
subject  to  adjustment  in  the  future  as 
provided  for  in  the  Program. 

L.  Western  retains  the  right  to  provide 
the  economic  benefits  of  its  resources 
directly  to  tribes,  if  unanticipated 
obstacles  to  delivering  hydropower 
benefits  to  Native  American  Tribes 
arise. 

IV.  General  Contract  Principles 

Western  proposes  to  apply  the 
following  general  contract  principles  to 
all  applicants  receiving  an  allocation  of 
firm  power  under  the  proposed  Post- 
2004  Resource  Pool  Allocation 
Procedures. 

A.  Western,  at  its  discretion  and  sole 
determination,  reserves  the  right  to 
adjust  the  contract  rate  of  delivery  on  5 
years'  notice  in  response  to  changes  in 
hydrology  and  river  operations.  Any 
such  adjustments  shall  only  take  place 
after  a  public  process. 

B.  Western  shall  assist  allottees  to 
obtain  third-party  transmission 
arrangements  to  deliver  firm  power 
allocated  under  these  proposed 
procedures;  nonetheless,  each  allottee  is 
ultimately  responsible  for  obtaining  its 
own  delivery  arrangements. 

C.  Contracts  entered  into  under  the 
proposed  Post-2004  Resource  Pool 
Allocation  Procedures  shall  provide  for 
Western  to  furnish  firm  electric  service 
effective  from  the  October  2004  billing 
period,  through  the  September  2024 
billing  period. 

D.  The  contracts  entered  into  as  a 
result  of  these  proposed  procedures 


shall  incorporate  Western's  standard 
provisions  for  power  sales  contracts, 
integrated  resource  planning,  and  the 
general  power  contract  provisions. 

V.  Applications  for  Firm  Power 

Applications  for  an  allocation  of  firm 
power  under  these  proposed  procedures 
must  be  submitted  in  writing  to  the 
Regional  Manager,  Rocky  Mountain 
Customer  Service  Region.  The 
application  consists  of  two  parts,  a 
Letter  of  Interest  and  Applicant  Profile 
Data  (APD),  which  must  be  received  in 
Western's  Rocky  Mountain  Customer 
Service  Region  at  P.O.  Box  3700, 
Loveland,  Colorado  80539-3003,  in 
accordance  with  the  requirements  listed 
here. 

A.  Letter  of  Interest 

Each  applicant  should  submit  to  the 
Regional  Manager,  Rocky  Mountain 
Customer  Service  Region,  a  Letter  of 
Interest  in  receiving  firm  power  no  later 
than  close  of  business  on  June  9,  2000. 
A  Letter  of  Interest  does  not  obligate  an 
applicant  in  any  way.  If  an  applicant  is 
eligible  for  an  allocation  under  these 
proposed  procedures,  an  electric  service 
contract  between  Western  and  the 
allottee  will  be  the  binding  document. 

B.  Applicant  Profile  Data 

To  remain  eligible  for  em  allocation, 
each  applicant  must  submit  two  typed 
copies  of  the  APD  to  Westerns  Rocky 
Mountain  Customer  Service  Region  no 
later  than  close  of  business  on 
September  6.  2000.  The  content  and 
format  of  the  APD  follows.  Requested 
information  should  be  submitted  in  the 
sequence  listed.  The  applicant  must 
provide  all  requested  information  or  the 
most  reasonable  available  estimate.  The 
applicant  should  note  any  requested 
information  that  does  not  apply. 
Western  is  not  responsible  for  errors  in 
data,  missing  data,  or  missing  pages.  All 
items  in  the  APD  should  be  answered  as 
if  prepared  by  the  organization  seeking 
the  allocation. 

1.  Applicant: 

a.  Applicant's  name  and  address. 

b.  Person(s)  representing  applicant: 
Please  provide  the  name,  address,  title, 
and  telephone  number  of  such 
person(s). 

c.  Type  of  organization:  For  example, 
municipality,  rural  electric  cooperative. 
Native  American  Tribe,  state  agency,  or 
Federal  agency.  Please  provide  a  brief 
description  of  the  organization  that  will 
interact  with  Western  contract  and 
billing  matters  and  whether  the 
organization  owns  and  operates  its  own 
electric  utility  system. 

d.  Applicable  law  under  which  the 
organization  was  established. 


2.  Loads: 

a.  Utility  and  Nonutility  Applicants: 
i.  If  applicable,  number  and  type  of 

customers  served;  i.e.,  residential, 
commercial,  industry,  military  base, 
agricultural. 

ii.  The  actual  monthly  maximum 
demand  in  (kilowatts)  and  energy  use 
(in  kilowatthours)  during  the  1998-99 
winter  season  (October  1998  through 
March  1999)  and  the  1999  summer 
season  (April  1999  through  September 
1999). 

b.  Native  American  Tribe  Applicants: 
Estimated  maximum  demand  in 

kilowatts  with  a  description  of  the 
method  and  basis  for  this  estimated 
demand. 

3.  Resources: 

a.  A  list  of  current  power  supplies, 
including  the  applicant's  own 
generation  and  purchases  from  others. 
For  each  supply,  provide  capacity  and 
location. 

b.  Status  of  power  supply  contracts, 
including  contract  termination  date. 
Indicate  whether  power  supply  is  on  a 
firm  basis  or  some  other  type  of 
arrangement. 

4.  Transmission: 

a.  Points  of  deliven,':  Provide  the 
preferred  point(s)  of  delivery  on 
Western's  system  or  a  third  party's 
system  and  the  required  ser\'ice  voltage. 

b.  Transmission  arrangements: 
Describe  the  transmission  arrangements 
necessary  to  deliver  firm  power  to  the 
requested  points  of  deliver>'. 

5.  Other  Information: 

The  applicant  may  provide  any  other 
information  pertinent  to  receiving  an 
allocation. 

6.  Signature: 

The  signature  and  title  of  an 
appropriate  official  who  is  able  to  attest 
to  the  validity  of  the  APD  and  who  is 
authorized  to  submit  the  request  for 
allocation. 

C.  Western's  Consideration  of 
Applications 

1.  When  Western  receives  the  APD. 
Western  will  verif\'  that  the  general 
eligibility  criteria  set  forth  in  section  II 
have  been  met,  and  that  all  items 
requested  in  the  APD  have  been 
provided. 

a.  Western  will  request  in  writing 
additional  information  from  any 
applicant  whose  APD  is  determined  to 
be  deficient.  The  applicant  shall  have  15 
days  from  the  date  on  Western's  letter 
of  request  to  provide  the  needed 
information  in  writing. 

b.  If  Western  determines  that  the 
applicant  does  not  meet  the  general 
eligibility  criteria.  Western  will  send  a 
letter  explaining  why  the  applicant  did 
not  qualifS'. 
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c.  If  the  applicc  nt  has  met  the 
eligibility  criteria ,  Western  will 
determine  the  am  nunt  of  firm  power  to 
be  allocated  purs  :ant  to  the  general 
allocation  criteric  set  forth  in  section  III. 
Western  will  sen*  I  a  draft  contract  to  the 
applicant  for  revi  3w  which  identifies 
the  terms  and  coi  ditions  of  the  offer 
and  the  amount  c  f  firm  power  allocated 
to  the  applicant. 

2.  All  firm  power  shall  be  allocated 
according  to  the  |  irocedures  in  the 
general  allocatioi  criteria  set  forth  in 
section  III. 

3.  Western  resides  the  right  to 
determine  the  am  ount  of  firm  power  to 
allocate  to  an  app  licant.  as  justified  by 
the  applicant  in  i  s  APD. 

VI.  Review  Undej-  the  Regulatory 
Flexibility  Act 

The  Regulatorv  Flexibility  Act.  5 

U.S.C.  601.efse'4 
Federal  agencies 
flexibility  analys 
regulation  is  like 
economic  impact 
number  of  small 


relates  to  service! 
and,  therefore,  is 


if  the  head  of  the 
the  rule  will  not, 


(Act),  requires 
o  perform  a  regulator>' 
s  if  a  proposed 
y  to  have  a  significant 
on  a  substantial 
sntities.  Western  has 


determined  that  (1)  this  rulemaking 


offered  by  Western, 
not  a  rule  within  the 
purview  of  the  Ai  ;t,  and  (2)  the  impacts 
of  an  allocation  fi  om  Western  would  not 
economic  impact  on  a 
substantial  numb  3r  of  such  entities.  The 
requirements  of  t  lis  Act  can  be  waived 
agency  certifies  that 
if  promulgated,  have 
a  significant  ecor  omic  impact  on  a 
substantial  numb  jr  of  small  entities.  By 
his  execution  of  1  lis  Federal  Register 
notice.  Western's  Administrator  certifies 
that  no  significart  economic  impact  on 
a  substantial  nunjber  of  small  entities 
will  occur. 

Vn.  Review  Und^r  the  Paperwork 
Reduction  Act 


hcs 


In  accordance 
Reduction  Act  of 
3520,  Western 
from  the  Office  o 
Budget  (OMB)  to 
information  in 
number  1910-1 


thi 


vith  the  Paperwork 
1980,  44  U.S.C.  3501- 
received  approval 
Management  and 
collect  customer 
s  rule,  under  control 


VIII.  Review 
Environmental 


2P0. 

Unier  the  National 
P  Dlicy  Act 


Western  has  ccjm 
environmental  i 
Program,  pursuaiit 
Environmental 
(NEPA).  The 
published  in  the 
October  12,  1995| 
Western's  NEPA 
environmental 
procedures  have 


pleted  an 
r  ipact  statement  on  the 
to  the  National 
icy  Act  of  1969 
Rec  3rd  of  Decision  was 
Federal  Register  on 
(60  FR  53181). 
review  will  assure  all 
s  related  to  these 
seen  analyzed. 


Pali 


e  fects 


IX.  Determination  Under  Executive 
Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  fi-om  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Dated:  February  25.  2000. 
Michael  S.  Hacskaylo, 

Administrator. 

[FR  Doc.  00-5948  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Bouider  Canyon  Project-Firm  Power 
Services  Base  Charge  and  Rates 

agency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  proposal  to  extend  rate 
setting  formula. 

SUMMARY:  Western  Area  Power 
Administration's  (Western)  Desert 
Southwest  Customer  Service  Region  is 
initiating  a  rate  adjustment  process  for 
the  Boulder  Canyon  Project  (BCP). 
Western  proposes  to  extend  the  existing 
rate  setting  formula,  and  approve  the 
proposed  base  charge  and  rates  for  FY 
2001.  This  Federal  Register  notice 
begins  the  formal  rate  adjustment 
process  for  the  proposed  base  charge 
and  rates. 

DATES:  The  consultation  and  comment 
period  begins  today  and  ends  June  8, 
2000.  Western  will  hold  a  public 
information  forum  on  April  13.  2000, 
beginning  at  10  a.m.  MST,  at  the  Desert 
Southwest  Customer  Service  Regional 
Office  to  explain  the  proposed  base 
charge  and  rates.  Western  will  receive 
oral  and  written  comments  at  a  public 
comment  forum  on  May  9,  2000, 
beginning  at  10  a.m.  MST,  also  to  be 
held  at  the  Desert  Southwest  Customer 
Service  Regional  Office. 

ADDRESSES:  Send  written  comments  to: 
Mr.  J.  Tyler  Carlson,  Regional  Manager, 
Desert  Southwest  Customer  Service 
Region,  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457,  or  by  e-mail: 
carlson@wapa.gov.  Western  must 
receive  written  comments  by  the  end  of 
the  consultation  and  comment  period  to 
be  assiired  consideration.  The  Desert 
Southwest  Customer  Service  Regional 
Office  is  located  at  615  South  43rd 
Avenue,  Phoenix,  Arizona. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr.  . 

Maher  A.  Nasir,  Rates  Team  Lead, 
Desert  Southwest  Customer  Service 
Region.  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457,  (602)  352- 
2768,  or  by  e-mail:  nasir@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  Annual 
base  charge  and  rates  adjustments  are 
required  by  the  existing  rate  setting 
formula  approved  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  on  April 
19,  1996.  The  existing  rate  schedule  was 
placed  into  effect  on  November  1,  1995. 
Western  proposes  to  extend  the  existing 
rate  setting  formula  through  September 
30,  2005,  and  approve  the  proposed 
base  charge  and  rates  for  FY  2001.  The 
proposed  base  charge  for  FY  2001  is 
$49,460,974.  The  proposed  forecasted 
energy  rate  is  5.70  mills  per 
kilowatthour  (kWh),  and  the  proposed 
forecasted  capacity  rate  is  $1.02  per 
kilowattmonth  (kWmonth).  The  existing 
base  charge  is  $46,145,334.  The  existing 
forecasted  energy  rate  is  4.59  mills  per 
kWh,  and  the  existing  forecasted 
capacity  rate  is  $0.95  per  kWmonth.  The 
projected  base  charge  and  rates 
adjustments  are  due  to  increases  in  the 
annual  operating  expenses  and  will  be 
explained  during  the  rate  adjustment 
process.  All  brochures,  studies, 
comments,  letters,  memorandiuns,  and 
other  documents  made  or  kept  by 
Western  in  developing  the  proposed 
base  charge  and  rates  will  be  made 
available  to  all  power  customers  and 
interested  parties.  The  extension  of  the 
existing  rate  schedule  and  proposed 
firm  power  services  base  charge  and 
rates  are  scheduled  to  become  effective 
October  1,  2000. 

Under  Amendment  No.  3  to 
Delegation  Order  No.  0204-108, 
pubhshed  November  10. 1993  (58  FR 
59716).  the  Secretary  of  Energy 
delegated  (1)  the  authority  to  develop 
long-term  power  and  transmission  rates 
on  a  nonexclusive  basis  to  Western's 
Administrator;  and  (2)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  FERC.  In 
Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  the 
Secretary  of  Energy  delegated  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary'.  Existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  are  located  at  10 
CFR  part  903,  effective  on  September 
18,  1985  (50  FR  37835). 

The  proposed  firm  power  services 
base  charge  and  rates  for  BCP  are  being 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
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7101,  et  seq.)  and  the  Reclamation  Act 
of  1902  (43  U.S.C.  371,  et  seq.),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c)  and 
section  8  of  the  Act  of  August  31,  1964, 
16  U.S.C.  837g,  the  Colorado  River 
Basin  Project  Act  of  1968  (43  U.S.C. 
1501,  et  seq.),  the  Colorado  River 
Storage  Project  Act  (43  U.S.C.  620.  et 
seq.),  the  Boulder  Canyon  Project  Act 
(43  U.S.C.  617,  et  seq.),  the  Boulder 
Canyon  Project  Adjustment  Act  (43 
U.S.C.  618,  et  seq.),  the  Hoover  Power 
Plant  Act  of  1984  (43  U.S.C.  619,  et 
seq.),  the  General  Regulations  for  Power 
Generation,  Operation,  Maintenance, 
and  Replacement  at  the  BCP,  Arizona/ 
Nevada  (43  CFR  part  431)  published  in 
the  Federal  Register  (51  FR  23960)  on 
July  1,  1986,  and  the  General 
Regulations  for  the  Charges  for  the  Sale 
of  Power  from  the  BCP,  Final  Rule  (10 
CFR  part  904)  published  in  the  Federal 
Register  (50  FR  37837)  on  September 
18,  1985,  and  the  DOE  financial 
reporting  policies,  procedures,  and 
methodology  (DOE  Order  No.  RA 
6120.2,  dated  September  20,  1979). 

Both  a  public  information  forum  and 
a  public  comment  forum  will  be  held. 
After  considering  public  comments. 
Western  will  recommend  a  proposed 
base  charge  and  rates  to  be  approved  on 
an  interim  basis  by  the  Deputy 
Secretary. 

Regulatory  Procedural  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it 
applies  to  rates  or  services  applicable  to 
public  property. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seq.); 
Council  On  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  has  determined  that 
this  action  is  categorically  excluded 
from  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement. 


Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 

Dated:  February  25,  2000. 
Michael  S.  Hacskaylo, 

Administrator. 

[FR  Doc.  00-5947  Filed  3-9-00;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6251-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 

Comments  Availability  of  EPA 
comments  prepared  February  21,  2000 
through  February  25,  2000  pursuant  to 
the  Environmental  Review  Process 
(ERP),  under  Section  309  of  the  Clean 
Air  Act  and  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  as 
amended.  Requests  for  copies  of  EPA 
comments  can  be  directed  to  the  Office 
of  Federal  Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  09,  1999  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-COE-F39039-00  Rating 
E02,  John  T.  Myers  and  Greenup  Lock 
Improvements,  To  Alleviate  Commerical 
Navigation  Traffic  Congestion,  Ohio 
River  Mainstem  Systems  Study, 
(ORMSS),  Interim  Feasibility  Report, 
Indiana,  Kentucky  and  Ohio. 

Summary:  EPA  expressed 
environmental  objections  based  on 
issues  with  how  the  project  purpose  and 
need  was  formulated,  the  apparent 
phased  approach  to  NEPA  compliance, 
the  lack  of  cumulative  impact  analysis, 
inadequate  mitigation  and  the  need  for 
additional  analysis  of  the  sediment 
quality. 

ERP  No.  D-SFW-L65334-WA  Rating 
LO,  Simpson  Washington  Timberlands 
Forest  Management  and  Timber 
Harvesting  Project,  Proposed  Issuing  of 
a  Multiple  Species  Incidental  Take 


Permit,  Mason.  Thurston  and  Gray 
Harbor  Counties.  WA. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

Final  EISs 

ERP  No.  F-FRC-E03008-O0  Florida 
Gas  Transmission  Phase  IV  Expansion 
Project  (Docket  No.  CP99-94-000),  To 
Deliver  Natural  Gas  to  Electric 
Generator,  FL  and  MS. 

Summary:  EPA  expressed  concerns 
over  the  proposed  conversion  of 
forested  wetlands  to  herbaceous 
wetlands  and  other  impacts  associated 
with  pipeline  placement,  including 
induced  growth  associated  with  the 
project.  EPA  also  expressed  concerns 
over  the  lack  of  information  regarding 
potential  environmental  justice  issues. 

ERP  No.  RF-OSM-AOl  102-00  Valid 
Existing  Rights — Proposed  Revisions  to 
the  Permanent  Program  Regulations 
Implementing  Section  522(E)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  Proposed 
Rulemaking  Clarifying  the  Applicability 
of  Section  522(E)  to  Subsidence  from 
Undergroimd  Mining. 

Summary:  The  final  EIS  and  rule  have 
adequately  addressed  EPA's  concerns 
on  the  air  quality  analysis,  impacts  to 
water  quality  and  environmental  justice. 

Regulations 

ERP  No.  R-AFS-A65166-00  National 
Forest  Service  System  Land  and 
Resource  Management  Planning: 
Proposed  Rule  36  CFR  Parts  217  and 
219. 

Summary:  EPA  was  pleased  to  see 
that  the  Forest  Service  used  the 
recommendations  given  by  the 
Committee  of  Scientists  as  a  comer 
stone  of  the  planning  process,  especially 
ecological  sustainability,  the  principles 
of  ecosystem  management  and 
requirements  for  implementation, 
monitoring  and  evaluation.  EPA  also 
believes  that  the  proposed  rule  attempts 
to  simplify  planning  process;  reduce 
burdensome  and  costly  procedural 
requirements  and  strengthen 
relationships  with  the  public,  States, 
Tribes  and  other  government  agencies. 
EPA  requests  that  the  final  rule  supply 
additional  information  on  issues  related 
to  implementation  of  pre-decisional 
appeals,  monitoring,  terms  and 
definitions  sustainabihty  and  species 
viability. 

Dated:  Marcli  6.  2000. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  00-5929  Filed  3-9-00:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6251-q 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  A  ^ency:  Office  of  Federal 

Activities,  Geneial  Information  (202) 

564-7167  OR  wi  Av. epa.gov/oeca/ofa. 
Weekly  receip ;  of  Environmental 

Impact  Statemen  ts  filed  February  29, 

2000  through  March  03,  2000  pursuant 

to  40  CFR  1506.9. 

HIS  No.  000063,  Final  EIS,  AFS.  ID. 
Sloan-Kennally  Timber  Sale,  Proposal 
to  Harvest  and  Regenerate  Timber 
Strands,  Implementation,  Payette 
National  Forest,  McCall  Ranger 
District.  Valle;  County.  ID,  Due:  April 
10.  2000,  Coni  ict:  Dan  Anderson 
(208)  347-034  ). 

EIS  No.  000064,  Draft  EIS,  BOP,  CA, 
Lassen  Count\  Federal  Correctional 
Institution  (FC  I),  Construction  and 
Operation,  To  House  Median-Security 
Inmates  and  F  jderal  Prison  Camp, 
Possible  Site  ii ;  Southwest  Site, 
Lassen  Count>  ,  CA.  Due:  April  24, 
2000.  Contact:  David  J.  Dorworth 
(202)  514-647  ). 

EIS  No.  000065,  ='inal  EIS,  AFS,  MT, 
Flathead  Natic  nal  Forest,  Swan  Lake 
Ranger  Distric  .  Meadow  Smith 
Project,  Vegeti  tive  Treatments  and 
Other  Activitii  is  to  Maintain  and 
Restore  Large-  Free  Old  Grow  Forest 
Characteristic!  ,  Lake  and  Missoula 
Counties,  MT.  Due:  April  10.  2000, 
Contact:  Keith  Soderstrom  (406)  837- 
7510. 

EIS  No.  000066,  Draft  EIS,  AFS,  PA. 
Allegheny  Nal  ional  Forest,  To 
Address  the  \  aintenance  and 
Enhancement  of  Threatened  and 
Enchangered  Species,  Elk,  Forest, 
McKean  and  V  /arren  Counties,  PA, 
Due:  April  24.  2000,  Contact:  Gary 
W.Kell  (814)  723-5150. 

EIS  No.  000067.  Final  EIS,  NPS,  NB,  SD. 
Missouri  Nati(  inal  Recreational  River, 
General  Mana  >ement  Plan, 
Implementatic  n.  Cedar  and  Dixon 
Counties,  NB  i  ind  Yakton,  Clay  and 
Union  Countiits.  SD,  Due:  April  10, 
2000,  Contact  Michael  Madell  (608) 
264-5257. 

EIS  No.  000068.  Draft  EIS,  AFS.  OR, 
Triangle  Land  Exchange  Project, 
Between  Cleai  water  Land  Exchange 
Oregon  (Clear  vater)  an  Oregon 
Partnership,  Implementation, 
Malheur,  Ume  tilla  and  Wallowa- 
Whitman  National  Forests,  Baker. 
Grant,  Harney  and  Wallowa  Counties, 
OR,  Due:  April  24,  2000,  Contact:  Bob 
Miles  (541)  5/5-3000. 

EIS  No.  000069.  Final  EIS,  AFS,  MT, 
Clancy-Union  /ille  Vegetation 


Manipulation  and  Travel  Management 
Project,  Implementation,  Helena 
National  Forest,  Helena  Ranger 
District,  Lewis  and  Clark  and  Jefferson 
Counties,  MT,  Due:  April  10,  2000, 
Contact:  Dan  Mainwaring  (406)  449- 
5490. 
EIS  No.  000070,  Draft  EIS,  AFS,  MN, 
Gunflint  Corridor  Fuel  Reduction, 
Implementation,  Superior  National 
Forest,  Gunflint  Ranger  District,  Cook 
County,  MN.  Due:  April  24,  2000, 
Contact:  Becky  Bartol  (218)  387-1750. 

Amended  Notices 

EIS  No.  000051,  Draft  EIS.  FTA.  OH, 
Bera/I-X  Center  Red  Line  Extension 
Project,  Southwest  Corridor  Major 
Investment,  Transit  Improvements, 
Funding.  Cuyahoga  County,  OH,  Due 
April  17,  2000,  Contact  Carlos  Pena 
(312)  353-2865.  Revision  of  FR  notice 
published  on  02/25/2000:  Completion 
of  Distribution  was  not  completed 
until  02/25/2000  EIS  should  not  have 
appeared  in  the  FR  until  03/03/2000. 
The  45-day  comment  period  is 
calculated  from  03/03/2000. 

Dated:  March  6.  2000 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  00-5930  Filed  3-9-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34165B;  FRL-6495-2] 

Organophosphate  Pesticide; 
Availability  of  Revised  Risk 
Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notices  announces  the 
availability  of  the  revised  risk 
assessments  and  related  documents  for 
one  organophosphate  pesticide, 
disulfoton.  In  addition,  this  notice  starts 
a  60-day  public  participation  period 
during  which  the  public  is  encouraged 
to  submit  risk  management  ideas  or 
proposals.  These  actions  are  in  response 
to  a  joint  initiative  between  EPA  and  the 
Department  of  Agriculture  (USDA)  to 
increase  transparency  in  the  tolerance 
reassessment  process  for 
organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-34165B,  must  be 
received  by  EPA  on  or  before  May  9, 
2000. 


ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or 


in 


person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34165B  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8004;  e-mail  address: 
angulo.karen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  disulfoton,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  docmnents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  docmnents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/. 

B.  In  person.  The  Agency  has 
established  cm  official  record  for  this 
action  under  docket  control  number 
OPP-34165B.  The  official  record 
consists  of  the  documents  specifically 
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referenced  in  this  action,  any  public 
comments  received  during  an  apphcable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  CBI.  This  official 
record  includes  the  docmnents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

in.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  nimiber  OPP-34165B  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (75G2C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  "opp- 
docket@epa.gov,"  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-34165B.  Electronic 


comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments 
and  related  documents  for  one 
organophosphate  pesticide,  disulfoton. 
These  documents  have  been  developed 
as  part  of  the  pilot  public  participation 
process  that  EiPA  and  USDA  are  now 
using  for  involving  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA),  and  the  reregistration  of 
individual  organophosphate  pesticides 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 
Advisory  Conmiittee  (TRAC),  which 
was  established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
and  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportunities  for 
stakeholder  consultation.  The 
documents  being  released  to  the  public 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
disulfoton  preliminary  risk  assessments, 
which  was  released  to  the  public 


January  8,  1999  (64  FR  5)  {FRL-6055- 
9)  through  a  notice  in  the  Federal 
Register. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
for  disulfoton.  The  Agency  is  providing 
an  opportunity,  through  this  notice,  for 
interested  parties  to  provide  written  risk 
management  proposals  or  ideas  to  the 
Agency  on  the  chemical  specified  in 
this  notice.  Such  comments  and 
proposals  could  address  ideas  about 
how  to  manage  dietary,  occupational,  or 
ecological  risks  on  specific  disulfoton 
use  sites  or  crops  across  the  United 
States  or  in  a  particular  geographic 
region  of  the  country.  To  address  dietary 
risk,  for  example,  conunenters  may 
choose  to  discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
interval  between  application  and 
harvest  ("pre-harvest  intervals"), 
modifications  in  use,  or  suggest 
alternative  measures  to  reduce  residues 
contributing  to  dietary  exposure.  For 
occupational  risks,  commenters  may 
suggest  personal  protective  equipment 
or  technologies  to  reduce  exposure  to 
workers  and  pesticide  handlers.  For 
ecological  risks,  commenters  may 
suggest  ways  to  reduce  environmental 
exposure,  e.g.,  exposure  to  birds,  fish, 
manmials,  and  other  non-target 
organisms.  EPA  will  provide  other 
opportunities  for  public  participation 
and  comment  on  issues  associated  with 
the  organophosphate  pesticide  tolerance 
reassessment  program.  Failure  to 
participate  or  comment  as  part  of  this 
opportunity  will  in  no  way  prejudice  or 
limit  a  commenter's  opportunity  to 
participate  fully  in  later  notice  and 
comment  processes.  All  comments  and 
proposals  must  be  received  by  EPA  on 
or  before  May  9,  2000,  at  the  addresses 
given  under  the  "ADDRESSES"  section. 
Comments  and  proposals  will  become 
part  of  the  Agency  record  for  the 
organophosphate  pesticide  specified  in 
this  notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  March  2,  2000. 
Jack  E.  Housenger, 

Acting  Director.  Special  Review  and 

Reregistration  Dixisian.  Office  of  Pesticide 

Programs. 

|FR  Doc.  00-5927  Filed  3-9-00;  8:45  am) 
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ENVIRONMENTAlj  PROTECTION 
AGENCY 

[FRL-6550-2] 

Proposed  Cost  Re  covery  Settlement 
Under  Section  122  (hK1 )  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  Amended  (CERCLA),  42  U.S.C. 
9622(hX1) 

agency:  Enviromn^ntal  Protection 

Agency. 

action:  Notice  of 

recovery  settlemer  t 

122(h)(1)  of  the  Comprehensive 

Environmental  Re!  p 

and  LiabiUty  Act,  i  is 

(CERCLA).  42  U.sjc 


J  roposed  cost 

pursuant  to  section 
iprehensive 
onse.  Compensation 
amended 
.  9622(h)(1). 


SUMMARY:  The 
Environmental 
is  proposing  to 
administrative 
claim  imder  the 
Environmental 
and  Liability  Act 
(CERCLA),  42  U.S 
settlement  is 
liability  of  the 
Burris  for  respons( '. 
EPA  in  connectioi 
action  conducted 
Broadway  Avenue , 
Coimty,  Iowa. 

The  proposed 
was  signed  by  the 
Region  VII's 
February  10,  2000 
response  costs  die 
the  Attorney 
not  required  for 
DATES:  Written 
provided  on  or  be 
ADDRESSES: 
David  A.  Hoefer, 
Counsel,  United 
Protection  Agenc) 
North  5th  Street. 
66101  and  should 
Matter  of  5310 
Altoona,  Polk 
No.  CERCLA-7- 

The  proposed 
settlement  may  b< 
at  EPA's  offices. at 
Kansas  City 
to  examine  the  a 
settlement  in 
Hoefer  at  913-551 
copy  by  mail  pi 
name  and  the 
above  and  enclos(  i 
amount  of  S3.00 
(25  cents  multi 
payable  to  the  U 
Environmental " 
send  your  reques 


Kansas 


ease 


Uni  ted  States 
Pre  tection  Agency  (EPA) 
enl  er  into  a  cost  recovery 
settlement  to  resolve  a 
C(  imprehensive 
Rei  ponse.  Compensation 
IS  amended 
C.  9622(h)(1).  This 
inten  ded  to  resolve  the 
Estate  of  Jeanette  Faye 
costs  incurred  by 
with  a  removal 
)y  EPA  at  5310 
N.E.,  Altoona,  Polk 

s(  ttlement  agreement 
Director  of  EPA 
Supei  fund  Division  on 

Because  EPA's  total 
not  exceed  $500,000, 
Genetal's  concurrence  is 
is  settlement, 
coi  tunents  must  be 
ore  April  10.  2000. 
Comn  ents  should  be  sent  to 
( )fFice  of  Regional 

Environmental 
.  Region  VII,  901 
^ansas  City,  Kansas 
refer  to:  In  the  of 
Briadway  Avenue,  N.E., 
Col  nty,  Iowa,  EPA  Docket 
2  )00-0012. 
apministrative 
examined  in  person 
901  North  5th  Street, 
66101.  To  arrange 
dhiinistrative 
pers  on  please  contact  Mr. 
7503.  To  request  a 
refer  to  the  matter 
doticet  number  set  forth 
a  check  in  the 
reproduction  costs 
by  12  pages), 
ted  States 
Piiotection  Agency,  and 
to  Kathy  Robinson, 


far  1 
plied 


m 


Regional  Hearing  Clerk,  901  North  5th  - 
Street,  Kansas  City,  KS  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hoefer  at  913-551-7503. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  administrative  settlement 
concerns  property  located  at  5310 
Broadway,  N.E.,  Altoona,  Polk  County, 
Iowa  (the  "Site")  where  EPA  had 
conducted  a  removal  action  piusuant  to 
CERCLA  in  1997.  Mrs.  Biuris  (who  died 
on  April  25,  1999)  was  the  owmer  of  the 
Site  and  the  Site  is  now  part  of  her 
probate  estate  (Iowa  District  Court  for 
Warren  County,  Probate  No.  05911 
ESPR017406). 

The  removal  action  performed  by  EPA 
involved  the  excavation  and  disposal  of 
approximately  1,434  tons  of  soil 
contaminated  with  lead  and 
polychlorinated  biphenyls  (PCBs),  as 
well  as  the  disposal  of  PCB  capacitors 
and  containerized  waste  oil  which  was 
contaminated  with  PCBs.  EPA  incurred 
costs  of  $189,523.79  (through  July  31, 
1998)  in  connection  with  this  removal 
action. 

Pursuant  to  this  proposed 
administrative  settlement,  the  Estate  of 
Jeanette  Faye  Burris  has  agreed  to  pay 
to  EPA  20%  of  the  net  proceeds  from 
the  sale  of  the  Site,  or  $37,904.76 
(which  amount  represents  20%  of  EPA's 
response  costs  of  $189,523.79), 
whichever  is  less,  in  partial 
reimbursement  of  EPA's  response  costs. 

Dated:  February  17,  2000. 
William  Rice, 

Acting  Regional  Administrator.  Region  7. 
(FR  Doc.  00-5934  Filed  3-9-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-655Q-3] 

Proposed  Administrative  Penalty 
Assessments  and  Opportunity  to 
Comment 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  assessment 

of  Clean  Water  Act  Class  I 

Administrative  Penalty  and  opportunity 

to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty  for  an 
alleged  violation  of  the  Clean  Water  Act. 
EPA  is  also  providing  notice  of 
opportunity  to  comment  on  the 
proposed  penalty. 

EPA  is  authorized  under  section 
309(g)  of  the  Act,  33  U.S.C.  1319(g),  to 
assess  a  civil  penalty  after  providing  the 
person  subject  to  the  penalty  notice  of 


the  proposed  penalty  and  the 
opportunity  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penalty  and  a  reasonable 
opportunity  to  comment  on  its  issuance. 
Under  section  309(g),  any  person  who 
has  violated  the  conditions  of  a  National 
Pollutant  Discharge  Elimination  System 
permit  may  be  assessed  a  penalty  in  a 
"Class  I"  administrative  penalty 
proceeding.  Class  I  proceedings  under 
section  309(g)  are  conducted  in 
accordance  with  consolidated  rules  of 
practice  governing  the  administrative 
assessment  of  civil  penalties,  40  CFR 
part  22. 

EPA  is  providing  notice  of  the 
following  Class  I  penalty  proceeding: 

In  the  Matter  of  Albert  Goyenetche, 
Docket  No.  CWA-9-2000-0002; 
Complainant,  Thomas  Huettemem, 
Chief,  Clean  Water  Act  Compliance 
Office  {WTR-7),  Water  Division,  U.S. 
EPA,  Region  9,  75  Haw^ome  St.,  San 
Francisco,  CA  94105;  Respondent,  Mr. 
Albert  Goyenetche,  Goyenetche  Dairy, 
16130  S.  Euclid  Avenue,  Chino,  CA 
91710;  filed  February  11,  2000;  seeking 
a  penalty  of  up  to  $11,000  for  discharge 
from  Goyenetche  Dairy  on  April  14, 
1999,  to  a  manmade  ditch  which  flows 
to  Prado  Flood  Control  Basin,  in 
violation  of  "General  Discharge 
Requirements  for  Concentrated  Animal 
Feeding  Operations,  including  Dairies, 
within  the  Santa  Ana  Region",  NPDES 
No.  CAG018001. 

Procedures  by  which  the  public  may 
comment  on  a  proposed  Class  I  penalty 
or  participate  in  a  Class  I  penalty 
proceeding  are  set  forth  in  the 
consolidated  rules.  A  commenter  may 
present  written  comments  for  the  record 
at  any  time  prior  to  the  close  of  the 
record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of  the 
consolidated  rules,  review  the 
complaint  or  other  documents  filed  in 
the  proceeding,  or  comment  or 
participate  in  the  proceeding,  should 
contact  Danielle  Carr,  Regional  Hearing 
Clerk,  U.S.  EPA,  Region  9,  75 
Hawrthorne  St.,  San  Francisco,  CA 
94105,  (415)  744-1391.  Documents  filed 
as  part  of  the  public  record  in  the 
proceeding  are  available  for  inspection 
during  business  hours  at  the  office  of 
the  Regional  Hearing  Clerk. 

Dated:  March  1,  2000. 
Thomas  Huetteman, 

Chief  Clean  Water  Act  Compliance  Office, 
Water  Division. 

|FR  Doc.  00-5933  Filed  3-9-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

March  6.  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  9,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0906. 

Title:  Annual  DTV  Report. 

Form  Number:  FCC  317. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  100. 


Estimated  Time  per  Response:  2.5 
hours  (2  hour  respondent;  0.5  hours 
contract  attorney). 

■Frequency  of  Response:  Reporting, 
annually. 

Total  Annual  Burden:  200. 

Total  Annual  Costs:  $10,000. 

Needs  and  Uses:  The  Commission  has 
established  a  program  for  assessing  emd 
collecting  fees  for  the  provision  of 
ancillary  or  supplementary  services  by 
commercial  digital  television  licensees 
in  compliance  with  Section  336(e)(1)  of 
the  Telecommunications  Act  of  1996. 
Licensees  are  required  to  report,  using 
FCC  317,  whether  they  provided 
ancillary  or  supplementary  services, 
which  services  were  provided,  the 
services  provided  which  are  subject  to 
a  fee,  gross  revenues  received  from  all 
feeable  ancillary  and  supplementary 
services,  and  the  amount  of  bitstream 
used  to  provide  ancillary  or 
supplementary  service.  This  data  is 
collected  annually  from  commercial 
digital  television  licensees.  Licensees 
providing  services  subject  to  a  fee  will 
additionally  be  required  annually  to  file 
FCC  Form  159  (3060-0589)  to  remit  the 
required  fee.  Each  licensee  will  be 
required  to  retain  the  records  supporting 
the  calculation  of  the  fees  due  for  three 
years  from  the  date  of  remittance  of  fees. 
The  data  is  used  by  FCC  staff  to  ensure 
that  DTV  licensees  comply  with  the 
requirements  of  Section  336(e)  of  the 
Communications  Act. 

OMB  Control  Number:  3060-0909. 

Title:  2000  Central  Office  Code 
Utilization  Survey  (COCUS). 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  3750. 

Estimated  Time  Per  Response:  6.9 
hours. 

Total  Annual  Burden:  25,875. 

Estimated  Annual  Reporting  and 
Record  Keeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Annually. 

Needs  and  Uses:  The  North  American 
Numbering  Plan  (NANP)  is  experiencing 
an  unprecedented  amount  of  growth  of 
area  codes.  Information  obtained  from 
the  Central  Office  Code  Utilization 
Survey  (COCUS)  will  assist  Commission 
staff  in  determining  the  scope  of  the 
number  exhaust  problem  and 
identifying  methods  to  help  alleviate 
some  of  the  costs  associated  with  the 
addition  of  new  area  codes  and  which 
solutions  may  provide  the  greatest 
impact  in  different  areas  of  the  country. 

OMB  Control  Number:  3060-0848. 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability,  CC 
Docket  No.  98-147. 


Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1400. 

Estimated  Time  Per  Response:  10.71 
(Avg.). 

Total  Annual  Burden:  15,000  hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  0. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  In  CC  Docket  No. 
98-147and  CC  Docket  No.  96-98,  the 
Commission  seeks  to  implement 
Congress'  goal  of  promoting  innovation 
and  investment  by  all  participating  in 
the  telecommunications  marketplace, 
order  to  stimulate  competition  for  all 
services,  including  advanced  services. 
In  the  Third  Report  and  Order  and 
Fourth  Report  and  Order  (Order)  the 
Commission  also  adopted  measures  to 
promote  the  availability  of  competitive 
broadband  xDSL-based  services, 
especially  to  residential  and  small 
business  customers.  The  Commission 
amended  its  unbundling  rules  to  require 
incumbent  LECs  to  provide  unbundled 
access  to  a  new  network  element,  the 
high  frequency  portion  of  the  local  loop. 
The  purpose  of  this  is  to  enable 
competitive  LECs  to  compete  with 
incumbent  LECs  to  provide  to 
consumers  xDSL-based  through 
telephone  lines  that  the  competitive 
LECs  share  with  incumbent  LECs.  The 
Commission  also  adopted  spectrum 
management  policies  and  rules  to 
facilitate  the  competitive  deployment  of 
advanced  services. 

Collections  of  information  adopted  in 
the  proceeding  include  the  following: 
Incumbent  LECs  who  refuse  a 
competitive  carrier's  request  to 
condition  a  loop  must  make  an 
affirmative  showing  to  the  relevant  state 
commission.  Incumbent  LECs  must 
provide  requesting  carriers  with  access 
to  the  loop  facility  for  testing, 
maintenance,  and  repair.  Under  certain 
circumstances  an  Incumbent  LEC  must 
provide  test  of  equipment.  All  of  the 
collections  required  are  to  facilitate  the 
deployment  of  advanced  data  services 
and  to  implement  section  706  of  the 
Communications  Act  of  1934.  as 
amended. 

Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

|FR  Doc.  00-5851  Filed  3-9-00:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  Interoperability 
Council 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  lieeting. 


SUMMARY:  In  accorc  ance  with  the 
Federal  Advisory  C  ommittee  Act,  this 
notice  advises  inte  ested  persons  of  the 
first  meeting  of  the  Network  Reliability 
and  Interoperability  Council  (Council) 
under  its  charter  re  newed  as  of  January 
6,  2000.  The  meeting  will  be  held  at  the 
Federal  Communic  ations  Commission 
in  Washington,  DC 

DATES:  Monday,  M  irch  20,  2000  at  10 
a.m.  to  12:30  p.m.  Pubhcation  of  this 
notice  was  delayed  due  to  the 
unforeseen  urgency  of  setting  the 
earliest  possible  mfeeting  date  so  that 
necessary  participants  could  be  present. 
ADDRESSES:  Federa  I  Communications 
Commission,  445  12th  St.  S.W.  Room 
TW-C305.  Washington,  DC. 
FOR  FURTHER  INFOR  NATION  CONTACT: 
Robert  Kimball  at ;  02-418-2339  or  TTY 
202-418-2989. 

SUPPLEMENTARY  INF  ORMATION:  The 
Council  was  establ  shed  by  the  Federal 
Communications  C  ommission  to  bring 
together  leaders  of  the 
telecommunicatioi  is  industry  and 
telecommunicatioi  is  experts  from 
academic,  consimi  ;r  and  other 
organizations  to  explore  and 
recommend  measu  res  that  would 
enhance  network  r  jliability. 

The  Council  wil  consider  a  report  on 
the  success  of  its  e  forts  to  ameliorate 
the  possible  effects  of  the  year  2000  date 
change  on  commu:  lications  networks, 
and  will  also  consi  der  reports  from  the 
network  reliability  working  groups.  In 
addition,  the  Cour  cil  will  discuss  the 
modifications  that  have  been  made  to 
the  Council's  char  er  and  how  those 
modifications  shoi  ild  be  addressed,  and 
any  additional  issi  es  that  may  come 
before  it. 

Members  of  the  general  public  may 
attend  the  meeting .  The  Federal 
Communications  ( lonmiission  will 
attempt  to  accomn  lodate  as  many 
people  as  possible  Admittance, 
however,  will  be  1  mited  to  the  seating 
available.  The  public  may  submit 
written  comments  before  the  meeting  to 
Kent  Nilsson,  the  i  lommission's 
Designated  Federa  Officer  for  the 
Network  Reliability  and  Interoperability 
Council,  by  email 

{KNILSSON@FCC.GOV)  or  U.S.  mail  (7- 
B452,  445  12th  St.  SW,  Washington,  DC. 
20554).  Real  Audi )  and  streaming  video 
Access  to  the  mee  ing  will  be  available 
at  http://www.fcc,  jov/. 


Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

[PR  Doc.  00-5900  Filed  3-&-00;  8:45  am] 

BILUNG  CODE  6712-01-U 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2392] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

March  2,  2000. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS.  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  March  27,  2000.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Application  by  New  York 
Telephone  Companv  (d/b/a  Bell 
Atlantic— New  York),  Bell  Atlantic 
Communications,  nc,  Nynex  Long 
Distance  Companv  and  Bell  Atlantic 
Global  Networks,  Inc.  for  Authorization 
to  Provide  In-Region,  InterLATA 
Services  in  New  York. 

Number  of  Petitions  Filed:  1 . 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-5850  Piled  3-9-00:  8:45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  65  FR  12010,  March  7, 

2000. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  11  a.m.,  Friday,  March  10, 

2000. 

CHANGES  IN  THE  MEETING:' Addition  of  the 

following  open  item  to  the  meeting: 

Summary  Agenda: 
1.  Consideration  of  rules  to  permit 
state  member  banks  to  acquire 
financial  subsidiaries  under  the 
Granun-Leach-Bliley  Act. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
aimoimcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  March  7,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-6026  Piled  3-8-00:  10:54  am) 
BILLING  CODE  621 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Joint  meeting  of 
the  Subcommittee  on  Standards  and  Security 
and  the  Working  Group  on  Computer-based 
Patient  Records. 

Times  and  Dates:  9  a.m.-5  p.m.,  March  30, 
2000;  9  a.m.-5  p.m.,  March  31,  2000 

Place:  Conference  Room  703A,  Hubert  H. 
Humphrey  Building.  200  Independence  Ave. 
S.W.,  Washington.  D.C.  20201. 

Status:  Open. 

Purpose:  Under  the  Administrative 
Simplification  provisions  of  P.L.  104-191, 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA),  the 
National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  is  required  to  study  the 
issues  related  to  the  adoption  of  uniform  data 
standards  for  patient  medical  record 
information  and  the  electronic  interchange  of 
such  information,  and  report  to  the  Secretary 
of  Health  and  Human  Services  not  later  then 
August  2000  on  recommendations  and 
legislative  proposals  for  such  standards  and 
electronic  interchange.  The  NCVHS  is  the 
Department's  federal  advisory  committee  on 
health  data,  privacy  and  health  information 
policy. 

At  this  joint  meeting,  the  Subcommittee 
and  Working  Group  will  review,  discuss  and 
revise  the  draft  report  to  the  Secretary  under 
development  relating  to  standards  for  patient 
medical  record  information  and  its  electronic 
transmission,  based  on  the  comments  from 
the  full  committee.  The  tentative  agenda  for 
the  meeting  will  be  posted  on  the  NCVHS 
website:  http://ncvhs.hhs.gov,  when 
available. 

Contact  Person  for  More  Information: 
Substantive  program  information  about  the 
meeting  may  be  obtained  for  Michael 
Fitzmaurice  (AHCPR,  301  594-3938)  or  Bob 
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Mayes  (HCFA,  410  786-6872),  lead  staff  for 
the  Computer-based  Patient  Record  Working 
Group.  Information  about  the  NCVHS  is 
available  on  the  NCVHS  home  page  of  the 
HHS  website,  or  from  Marjorie  S.  Greenberg, 
Executive  Secretary,  NCVHS,  NCHS,  CDC, 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland  20782, 
telephone  (301)  458-4245. 

Dated:  March,  3,  2000. 
James  Scanlon, 

Director,  Division  of  Data  Policy.  Office  of 
Program  Systems,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation,  and 
HHS  Executive  Staff  Director  NCVHS. 
[FR  Doc.  00-5841  Filed  3-9-00;  8:45  am] 

BILLING  CODE  4151-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laljoratory  Improvement 
Advisory  Committee:  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972,  that  the 
Clinical  Laboratory  Improvement 
Advisory  Committee,  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
of  the  Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  beginning  February  19,  2000, 
through  February  19,  2002. 

For  further  information,  contact 
Edward  L.  Baker,  M.D.,  Executive 
Secretary,  Clinical  Laboratory 
Improvement  Advisory  Committee, 
CDC,  1600  Clifton  Road,  NE,  m/s  G-25. 
Atlanta,  Georgia  30333.  Telephone  770/ 
488-2402,  fax  770/488-2420,  e-mail 
elbl@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  6,  2000. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  00-5889  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Request  for  Nominations  of 
Candidates  To  Serve  on  the  Advisory 
Committee  for  Energy-Related 
Epidemiologic  Research,  Department 
of  Health  and  Human  Services  (HHS) 

The  Public  Health  Service  is  soliciting 
nominations  for  possible  membership 
on  the  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research.  The 
Advisory  Committee  for  Energy-Related 
Epidemiologic  Research  provides  advice 
and  makes  recommendations  to  the 
Secretary,  HHS;  the  Director,  Centers  for 
Disease  Control  and  Prevention;  and  the 
Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry,  on 
establishment  of  a  research  agenda  and 
the  conduct  of  a  research  program 
pertaining  to  energy-related 
epidemiologic  studies.  Advice  and 
recommendations  cover  a  number  of 
important  areas,  including  the 
appropriate  interaction  between  the 
Committee  and  Department  of  Energy 
(DOE)  regarding  the  direction  HHS 
should  take  in  establishing  a  research 
agenda,  development  of  a  research  plan, 
and  the  respective  roles  of  HHS  and 
DOE  in  energy-related  health  research. 

Nominations  are  being  sought  for  the 
fields  of  energy-related  epidemiologic 
research  and  public  health,  including 
occupational  and  environmental  health: 
representatives  of  public  interest 
groups;  and  representatives  of  affected 
parties  {e.g.,  workers  and  community 
residents).  Federal  Employees  will  not 
be  considered  for  membership. 
Members  may  be  invited  to  serve  a  one, 
two,  three,  or  four-year  term.  Close 
attention  will  be  given  to  minority  and 
female  representation;  therefore, 
nominations  from  these  groups  are 
encouraged. 

The  following  information  must  be 
submitted:  Name  of  nominee,  affiliation, 
address,  telephone  and  fax  number  and 
a  current  curriculum  vitae  or  resume. 
Nominations  should  be  sent,  in  writing, 
and  be  postmarked  by  April  1,  2000,  to: 
Kitty  Armstrong,  Committee 
Management  Specialist,  National  Center 
for  Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE  (MS  E-39),  Atlanta, 


Georgia  30333.  Telephone  or  fax 
submissions  cannot  be  accepted. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  ATSDR. 

Dated:  March  6,  2000. 

Carolyn  J.  Russell. 

Director,  Management  Analysis  and  Services 
Office.  Centers  fur  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  00-5888  Filed  3-9-00;  8:45  am] 

BtLLMO  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Procedures  for  Requests  to  use 
Child  Care  and  Development  Funds  for 
Construction  of  Major  Renovation  of 
Child  Care  Facilities. 

OMB  No.  0970-0160. 

Description:  The  Child  Care  and 
Development  Block  Grant  Act,  as 
amended,  allows  Indian  Tribes  to  use 
Child  Care  and  Development  Fund 
(CCDF)  grant  awards  for  construction 
and  renovation  of  child  care  facilities.  A 
tribal  grantee  must  first  request  and 
receive  approval  from  the 
Administration  for  Children  and 
Families  (ACF)  before  using  CCDF  funds 
for  construction  or  major  renovation. 
This  information  collection  contains  the 
statutorily-mandated  uniform 
procedures  for  the  solicitation  and 
consideration  of  requests,  including 
instructions  for  preparation  of 
environmental  assessments  in 
conjiuiction  with  the  National 
Environmental  Policy  Act.  The 
proposed  draft  procedures  update  and 
clarify  the  original  procedures  that  were 
issued  in  August  1997.  Respondents 
will  be  CCDF  tribal  grantees  requesting 
to  use  CCDF  funds  for  construction  or 
major  renovation. 

Respondents:  State,  Local  or  Tribal 
Government 
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Construction  and  Reiovation 

Estimated  Total  Annual  Burden  Hours 


In  for  nation:  In 


tlie 


1995. 


Servi  :es 


Additional 
compliance  with 
Section  3506(c)(2)(lA) 
Reduction  Act  of 
Administration  for 
Families  is  solicitipg 
on  the  specific  as 
information  collec  ion 
Copies  of  the  propi  )sed 
information  can  be 
comments  may  be 
to  the  Administrat 
Families,  Office  o 
Division  of  Inform^ti 
Management 
Promenade,  S.W., 
20447,  Attn:  ACF 
Officer.  All  requests 
identified  by  the 
collection. 

The  Department 
comments  on:  (a) 
collection  of  infortiat 
for  the  proper 
functions  of  the 
whether  the  i 
practical  utility 
agency's  estimate 
proposed  coUecti 
the  quality,  utility 
information  to  be 
ways  to  minimize 
collection  of 
respondents,  inc 
of  automated  collect 
other  forms  of  in 
Consideration  wil 
comments  and  su 
within  60  davs  o 


Dated:  March  6.  2^)00 
Bob  Sargis, 
Acting  Reports 
IFR  Doc.  00-5904 
BILUNG  CODE  4184-01-11 
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Annual  Burden  Estimates 


Instmment 


Number  of  re- 
spondents 


25 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


20 


Total 

burden 

hours 


500 


500 


requirements  of 
of  the  Paperwork 
the 
Children  and 
public  comment 
;s  of  the 
described  above, 
collection  of 
obtained  and 
orwarded  by  writing 
on  for  Children  and 
fllnformation  Services, 
ion  Resource 
370  L'Enfant 
A^ashington,  D.C. 
:  teports  Clearance 

should  be 
tjtle  of  the  information 

specifically  requests 
^  Vhether  the  proposed 
ion  is  necessary 
of  the 
including 
nfoniiation  shall  have 

the  accuracy  of  the 
)f  the  burden  of  the 
of  information;  (c) 
and  clarity  of  the 
;ollected;  and  (d) 
the  burden  of  the 


peri  Drmance 
af  ency, 
in  1 
ft) 


ticn  I 


hdi 


inforination  on 

ing  through  the  use 
ion  techniques  or 
formation  technology, 
be  given  to 
gestions  submitted 
s  publication. 


f  this 


Cleaiance  Officer. 

F  led  3-9-00;  8:45  am) 


DEPARTMENT  O  '  HEALTH  AND 
HUMAN  SERVICE  S 

Administration  fqr  Children  and 
Families 

South  Carolina's  State  Child  Support 
Enforcement  Plan;  Appeal 


AGENCY:  Department 
Human  Services, 
Children  and  Faiiilies 


of  Health  and 
Administration  for 


ACTION:  Notice  of  appeal. 

SUMMARY:  By  designation  of  the 
Administration  for  Children  and 
Families,  a  member  of  the  Departmental 
Appeals  Board  has  been  anpointed  as 
the  presiding  officer  for  an  appeal  of  the 
Administration  for  Children  and 
Families'  (ACF)  proposed  disapproval  of 
South  Carolina's  State  Child  Support 
Enforcement  Plan  submitted  pursuant  to 
the  Social  Security  Act.  ACF  asserts  that 
there  are  no  facts  in  dispute,  and  has 
requested  that  South  Carolina's  request 
for  a  hearing  be  denied  and  a  decision 
be  made  on  the  existing  record.  The 
purpose  of  this  notice  is  to  give 
interested  parties  an  opportunity  to 
participate. 

REQUESTS  TO  PARTICIPATE:  Requests  to 
participate  as  a  party  or  as  amicus 
curiae  must  be  submitted  to  the 
Departmental  Appeals  Board  in  the  form 
specified  at  45  CFR  §  213.15  by  March 
27,  2000.  Within  that  time,  those 
persons  or  organizations  seeking 
participation  as  parties  or  amici  may  file 
petitions  or  request  extensions  of  time 
for  submitting  petitions  to  participate, 
and  may  also  contact  the  Board  to 
obtain  copies  of  the  briefs  that  the 
parties  have  filed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Sacks,  Staff  Attorney, 
Departmental  Appeals  Board, 
Department  of  Health  and  Human 
Services.  Room  635-F,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
Telephone  Number  (202)  690-8011, 
jsacks@os .  dhhs.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
appeal  is  hereby  given  as  set  forth  in  the 
following  letter,  which  has  been  sent  to 
the  State  of  South  Carolina. 
Washington,  DC,  (date) 
Virginia  Williamson,  General  Counsel, 
South  Carolina  Department  of  Social 
Services,  P.O.  Box  1520,  Columbia, 
South  Carolina  29202-1520 

and 

Robert  E.  Keith,  Associate  General 
Counsel 

Linda  Grabel,  Assistant  General 
Counsel,  Children,  Families  and 
Aging  Division,  Room  411-D,  HHH 


Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201 

Counsel:  This  letter  is  in  response  to 
the  State  of  South  Carolina's  (State) 
request  for  a  hearing  to  contest  the 
Administration  for  Children  and 
Families'  (ACF)  proposed  disapproval  of 
the  State's  plan  for  implementing  Title 
IV-D  of  the  Social  Security  Act  (Child 
Support  and  Establishment  of 
Paternity). 

The  basis  for  the  proposed 
disapproval  is  South  Carolina's  failure 
to  submit  by  October  1,  1997  a  state  IV- 
D  plan  certifying  that  it  is  operating  an 
automated  data  processing  and 
information  retrieval  system  for  child 
support,  as  required  by  section 
454(24)(A)  of  the  Social  Seciu-ity  Act 
(Act). 

I  have  designated  M.  Terry  Johnson,  a 
Departmental  Appeals  Board  Member, 
as  the  presiding  officer  pursuant  to  45 
CFR  213.21.  ACF  and  the  State  are  now 
parties  in  this  matter.  45  CFR  213.15(a). 
South  Carolina  has  conceded  that  it 
does  not  have  an  approvable  automated 
data  processing  and  information 
retrieval  system  for  child  support.  The 
parties  therefore  agreed  that  prior  to  any 
factual  presentation,  they  would  brief 
the  threshold  legal  questions  of  whether 
ACF  has  the  authority  to  grant  South 
Carolina  relief  for  noncompliance  short 
of  disapproval  of  its  state  plan,  and 
what  the  applicable  standard  for  such 
relief  would  be.  If  the  presiding  officer 
rules  that  relief  other  than  disapproval 
of  the  state  plan  is  authorized  by  statute 
or  regulation,  an  evidentiary  hearing 
would  be  provided  at  which  South 
Carolina  could  present  evidence 
regarding  the  circumstances  that 
prevented  its  compliance  with  the 
requirement  that  it  have  a  statewide 
automated  child  support  enforcement 
system. 

The  parties  have  briefed  this 
threshold  issue  before  the  presiding 
officer.  South  Carolina  argued  that  ACF 
has  the  discretion  to  grant  relief  short  of 
disapproving  its  IV-D  plan.  South 
Carolina  argued  that  federal  agencies 
such  as  ACF  generally  have  inherent, 
equitable  authority  to  create  exemptions 
from  statutory  requirements,  such  as  the 
requirement  of  plan  approval,  on  a  case- 
by-case  basis,  and  that  South  Carolina's 


Federal  Register /Vol.  65,  No.  48 /Friday,  March  10,  2000 /Notices 


12999 


reasonable  good-faith  efforts  to  comply 
with  the  Act,  and  mitigating 
circimistances  concerning  its  failure  to 
operate  an  approvable  automated 
system,  were  sufficient  to  permit  ACF  to 
use  its  inherent  discretion  to  grant  some 
relief  short  of  state  plan  disapproval. 
South  Carolina  also  argued  that  ACF 
must  concede  that  it  has  discretion  in  so 
much  as  it  grants  conditional 
certification  to  states  that  are  not  fully 
compliant  even  though  there  is  no 
explicit  congressional  authorization  for 
such  action.  South  Carolina  further 
argued  that  regulations  governing  the 
administration  of  grants  at  45  CFR  Part 
92  provide  federal  agencies  with  greater 
flexibility  to  address  noncompliance 
than  state  plan  disapproval,  and  that 
failiu-e  to  consider  the  reasons  for 
noncompliance  would  be  fundamentally 
unfair  and  would  amount  to  poor  public 
policy  by  failing  to  consider  South 
Carolina's  actual  performance  in 
achieving  the  overall  goals  of  the  IV-D 
program. 

ACF  argued  that  the  statutory 
language  at  section  454(24)(A)  of  the  Act 
requires  that  a  state  operate  an 
automated  system  which  meets  the 
specified  requirements  as  a  condition  of 
plan  approval,  and  affords  ACF  no 
discretion  to  excuse  noncompliance. 
ACF  argued  that  it  has  consistently 
stated  in  its  program  issuances  that  it  is 
not  authorized  to  provide  federal  FV-D 
funds  to  a  state  that  does  not  have  an 
approved  IV-D  state  plan  and  that  it  is 
required  to  disapprove  a  state's  plan 
where  the  state  is  not  operating  an 
automated  system.  ACF  argued  that 
court  decisions  that  South  Carolina 
cited  in  its  brief  are  not  applicable  to  the 
facts  and  the  statutory  requirements  at 
issue  here,  and  that  45  CFR  Part  92 
applies  only  where  not  inconsistent 
with  the  more  specific  statutory 
provisions  addressing  FV-D  plan 
approval  and  the  requirement  of  an 
operating  automated  system.  ACF 
further  argued  that  South  Carolina 
presented  no  standards  for  granting 
relief  from  noncompliance  short  of  plan 
disapproval,  and  that  the  presiding 
officer's  authority  is  limited  to 
recommending  a  decision  as  to  whether 
or  not  a  state  plan  meets  federal 
requirements. 

ACF's  and  South  Carolina's  briefs  are 
available  for  inspection  by  the  public, 
including  persons  and  organizations 
who  file  timely  requests  to  participate  as 
parties  or  amici. 

A  ruling  in  ACF's  favor  on  this 
threshold  issue  would  limit  the  appeal 
to  the  sole  question  of  whether  or  not 
South  Carolina's  state  plan  is  in 
compliance  with  federal  requirements. 
Given  South  Carolina's  concession  that 


it  does  not  have  an  approvable 
automated  data  processing  and 
information  retrieval  system  for  child 
support,  such  a  ruling  in  ACF's  favor 
would  end  the  reconsideration  process 
without  an  evidentiary  hearing. 
Consequently,  the  presiding  officer  is 
affording  interested  parties  the 
opportunity  to  participate  prior  to  the 
issuance  of  a  ruling. 

A  copy  of  this  letter  will  appear  as  a 
Notice  in  the  Federal  Register  and  any 
person  wishing  to  request  recognition  as 
a  party  will  be  entitled  to  file  a  petition 
pursuant  to  45  CFR  213.15(b)  with  the 
Departmental  Appeals  Board  within  15 
days  after  that  notice  has  been 
pubhshed.  A  copy  of  the  petition  should 
be  served  on  each  party  of  record  at  that 
time.  The  petition  must  explain  how  the 
issues  to  be  considered  have  caused 
them  injury  and  how  their  interest  is 
within  the  zone  of  interests  to  be 
protected  by  the  governing  Federal 
statute.  45  CFR  213.15(b)(1).  In  addition, 
the  petition  must  concisely  state 
petitioner's  interest  in  the  proceeding, 
who  will  represent  petitioner,  and  the 
issues  on  which  petitioner  wishes  to 
participate.  45  CFR  213.15(b)(2). 
Additionally,  if  petitioner  believes  that 
there  are  disputed  issues  of  fact  which 
require  an  in-person  evidentiary 
hearing,  petitioner  should  concisely 
specify  the  disputed  issues  of  fact  in  the 
petition,  and  also  state  whether 
petitioner  intends  to  present  witnesses. 
Petitioners  may  also,  within  15  days 
after  this  notice  has  been  published, 
request  extensions  of  the  time  for 
requesting  participation  for  the  purpose 
of  obtaining  and  reviewing  copies  of  the 
parties'  briefs. 

Any  party  may,  within  5  days  of 
receipt  of  such  petition,  file  comments 
thereon;  the  presiding  officer  will 
subsequently  issue  a  ruling  on  whether 
and  on  what  basis  participation  will  be 
permitted. 

Any  interested  person  or  organization 
wishing  to  participate  as  amicus  curiae 
may  also  file  a  petition  with  the  Board, 
which  shall  conform  to  the 
requirements  at  45  CFR  213.15(c)(2). 
This  petition,  or  a  request  for  an 
extension  of  time  to  review  the  briefs, 
must  be  filed  within  15  days  after  this 
notice,  in  time  to  permit  the  presiding 
officer  an  adequate  opportunity  to 
consider  and  rule  upon  it. 

If  the  presiding  officer  denies  ACF's 
request  for  a  decision  on  the  written 
record  and  rules  that  a  hearing  should 
be  held,  South  Carolina  shall  be 
provided  a  notice  of  hearing,  which 
shall  be  held  not  less  than  30  days  nor 
more  than  60  days  after  the  date  that 
notice  of  the  hearing  is  furnished  to 
South  Carolina.  The  notice  of  the 


hearing  shall  also  be  published  in  the 
Federal  Register  to  a^ord  notice  to 
interested  parties. 

Any  further  inquiries,  submissions,  or 
correspondence  regarding  this  matter 
should  be  filed  in  an  original  and  two 
copies  with  Ms.  Johnson  at  the 
Departmental  Appeals  Board,  Room 
637-D.  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  S.W., 
Washington,  DC  20201,  where  the 
record  in  this  matter  will  be  kept. 

That  record  is  available  for  public 
inspection;  interested  persons  or 
organizations  seeking  participation  as 
parties  or  amici  may  contact  Jefft^y 
Sacks,  Board  Staff  Attorney,  at  202-69- 
8011  (or  at  jsacks@os.dhhs.gov)  to 
arrange  for  inspection  and  copying  of 
the  record.  Each  submission  must 
include  a  statement  that  a  copy  of  the 
submission  has  been  sent  to  the  other 
parties,  identifying  when  and  to  whom 
the  copy  was  sent.  For  convenience 
please  refer  to  Board  Docket  No.  A-99- 
80. 

Dated:  March  7.  2000. 
Olivia  A.  Golden, 

Assistant  Secretary  for  Children  and  Families. 
[FR  Doc.  00-5921  Filed  3-9-00:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  00rM)553] 

Positron  Emission  Tomography  Drug 
Products;  Safety  and  Effectiveness  of 
Certain  PET  Drugs  for  Specific 
Indications 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Commissioner  of  Food  and 
Drugs  (the  Commissioner)  has 
concluded  that  certain  commonly  used 
positron  emission  tomography  (PET) 
drugs,  when  produced  under  conditions 
specified  in  approved  applications,  can 
be  found  to  be  safe  and  effective  for 
certain  indications  specified  in  this 
docimient.  FDA  announces  the  approval 
procedures  for  these  PET  drugs  and 
indications  and  invites  manufacturers  of 
these  drugs  to  submit  applications  for 
approval  under  this  document.  The 
agency  is  taking  this  action  in 
accordance  with  provisions  of  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (the  Modernization  Act). 
Elsewhere  in  this  issue  of  the  Federal 
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Register,  FDA  is  is;  uing  a  draft 
guidance  for  indus  ry  entitled  "PET 
Drug  Applications- -Content  and  Format 
for  NDA's  and  ANDA's."  which  is 
intended  to  assist  r  lanufacturers  that 
submit  application  >  for  approval  as 
specified  in  this  dc  cument. 
ADDRESSES:  Submi  applications  for 
approval  to  the  Center  for  Drug 
Evaluation  and  Rei  earch.  Food  and 
Drug  Administrati(  n,  12229  Wilkins 
Ave.,  Central  Document  Room, 
Rockville,  MD  208  »2.  Copies  of  the 
published  literatiu  3  listed  in  the 
appendix  to  this  d(  icument,  FDA 
reviews  of  the  liter  Jture,  product 
labeling  referencec  in  section  IV  of  this 
document,  and  the  transcript  of  the  June 
28  and  29, 1999,  meeting  of  the  Medical 
Imaging  Drugs  Ad\  isory  Committee  (the 
Advisory  Committ  ;e)  will  be  on  display 
at  the  Dockets  Mar  agement  Branch 
(HFA-305),  Food  i  nd  Drug 
Adminisiration.  5f  30  Fishers  Lane,  rm. 
1061,  Rockville.  vi)  20852.  Electronic 
versions  of  these  d  acuments  are 
available  on  the  In  emet  at  http:// 
www.fda.gov/cder  'regulatory /pet/ 
default.htm. 

INFORklATION 
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CONTACT:  John 
Drug  Evaluation  and 
(HFD-20|d),  Food  and  Drug 
Fishers  Lane, 
208^7, 301-827-1651, 
e-mail: 


-3055 


ttat 
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FOR  FURTHER 

A.  Friel.  Center 
Research 
Administration, 
Rockville,  MD 
FAX  301-827- 
frielj@cder.fda.gov 

SUPPLEMENTARY  INfORMATION: 
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marketing  this  drug  product  in  1975. 
Rubidixmi  chloride  82  injection  (NDA 
19_414),  approved  in  1989,  is  indicated 
for  assessing  regional  myocardial 
perfusion  in  the  diagnosis  and 
localization  of  myocardial  infarction.  In 
1994,  FDA  approved  NDA  20-306, 
submitted  by  The  Methodist  Medical 
Center  of  Illinois  (Methodist  Medical), 
for  FDG  F  18  injection  for  the 
identification  of  regions  of  abnormal 
glucose  metabolism  associated  with  foci 
of  epileptic  seiziu-es. 

On  November  21. 1997,  President 
Clinton  signed  into  law  the 
Modernization  Act  (Public  Law  105- 
115).  Section  121(c)(1)(A)  of  the 
Modernization  Act  directs  FDA  to 
establish  appropriate  procedures  for  the 
approval  of  PET  drugs  in  accordance 
with  section  505  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  355)  and  to  establish  current 
good  manufacturing  practice  (CGMP) 
requirements  for  PET  drugs.  Prior  to 
establishing  these  procedures  and 
requirements,  FDA  must  consult  with 
patient  advocacy  groups,  professional 
associations,  manufactiu'ers,  and 
persons  licensed  to  make  or  use  PET 
drugs. 

Under  section  121(c)(2)  of  the 
Modernization  Act,  FDA  cannot  require 
the  submission  of  NDA's  or  abbreviated 
new  drug  applications  (ANDA's)  for 
compounded  PET  drugs  that  are  not 
adulterated  under  section  501(a)(2)(C)  of 
the  act  (21  U.S.C.  351(a)(2)(C))  (i.e.,  that 
comply  with  United  States 
Pharmacopeia  (USP)  PET  compounding 
standards  and  monographs)  for  a  period 
of  4  years  after  the  date  of  enactment  or 
2  years  after  the  date  that  the  agency 
adopts  special  approval  procedures  and 
CGMP  requirements  for  PET  drugs, 
whichever  is  longer.  However,  the  act 
does  not  prohibit  the  voluntary 
submission  and  FDA  review  of 
applications  before  these  time  periods 
expire. 

In  accordance  with  the  Modernization 
Act,  FDA  has  conducted  several  public 
meetings  with  a  PET  industry  working 
group  and  other  interested  persons  to 
discuss  proposals  for  PET  drug  approval 
procedures  and  CGMP  requirements. 
The  industry  working  group,  assembled 
by  the  histitute  for  Clinical  PET  (ICP). 
an  industry  trade  association,  includes 
representatives  from  academic  centers, 
clinical  sites,  and  manufacturers,  and  it 
was  supported  by  the  Society  for 
Nuclear  Medicine,  the  American  College 
of  Nuclear  Physicians,  and  the  Council 
on  Radionuclides  and 
Radiopharmaceuticals.  After  consulting 
with  this  working  group  and  other 
interested  persons.  FDA  decided  to 
conduct  its  own  reviews  of  the 


published  literature  on  the  safety  and 
effectiveness  of  some  of  the  most 
commonly  used  PET  drugs  for  certain 
indications.  The  agency  believed  that 
this  would  be  the  most  efficient  way  to 
develop  new  approval  procedures  for 
these  drugs.  Under  current  FDA  policy, 
the  agency  may  rely  on  published 
literature  alone  to  support  the  approval 
of  a  new  drug  product  under  section  505 
of  the  act  (see  FDA's  guidance  for 
industry  entitled  "Providing  Clinical 
Evidence  of  Eff^ectiveness  for  Himian 
Drugs  and  Biological  Products"  (May 
1998)  and  its  draft  guidance  entitled 
"Applications  Covered  by  Section 
505(b)(2)"  (December  1999)). 

FDA  reviewed  the  following  PET 
drugs  and  indications  for  safety  and 
effectiveness:  (1)  FDG  F  18  injection  for 
use  in  oncology  and  for  assessment  of 
myocardial  hibernation.  (2)  ammonia  N 
13  injection  for  evaluation  of 
myocardial  blood  flow,  and  (3)  water  O 
1 5  injection  for  assessment  of  cerebral 
perfusion.  FDA  presented  its 
preliminary  findings  on  the  safety  and 
effectiveness  of  these  drugs  for  certain 
indications  to  the  ICP  and  others  at 
public  meetings.  On  June  28  and  29. 
1999.  FDA  presented  its  findings  on 
these  drugs  to  the  Advisory  Committee. 
The  Advisory  Committee  concluded 
that  FDG  F  18  injection  and  ammonia  N 
1 3  injection  can  be  safe  and  effective  for 
certain  indications,  although  it 
recommended  some  revisions  to  the 
indications  proposed  by  the  agency.  The 
Advisory  Committee  determined  that, 
on  the  basis  of  the  literature  presented 
for  its  review,  it  was  unable  to  conclude 
that  water  0  15  injection  can  be  safe  and 
effective  for  the  proposed  use  of 
measuring  cerebral  blood  flow  in 
patients  with  cerebral  vascular  disorders 
associated  with  ischemia,  hemodynamic 
abnormalities,  occlusion,  and  other 
vascular  abnormalities.  FDA  stated  that 
it  would  conduct  a  more  comprehensive 
review  of  the  literature  on  the  safety  and 
effectiveness  of  water  O  15  injection  for 
this  use  and  then  ask  the  Advisory 
Committee  to  reconsider  this  drug  at  a 
subsequent  meeting. 

n.  Highlights  of  This  Document 

As  discussed  in  section  III  of  this 
document.  FDA  concludes  that  FDG  F 
18  injection  and  emimonia  N  13 
injection,  when  produced  under 
conditions  specified  in  approved 
applications,  can  be  found  to  be  safe 
and  effective  for  certain  indications 
specified  in  that  section  and  invites 
manufacturers  of  these  drugs  to  submit 
applications  for  marketing  approval  ^ 


■  Section  121(c)(1)  of  the  Modernization  Act 
directs  FDA  to  establish  approval  procedures  and 
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This  document  states  the  approval 
procedures  for  these  PET  drugs  for  the 
particular  indications  identified. 
Depending  on  the  circumstances 
discussed  below,  applications  for 
approval  of  these  drugs  and  indications 
may  be  either  NDA's  of  the  type 
described  in  section  505(b)(2)  of  the  act 
or  ANDA's  submitted  under  section 
505(j)oftheact. 

A  505(b)(2)  application  is  an  NDA  for 
which  at  least  one  of  the  investigations 
that  the  applicant  relies  on  to 
demonstrate  the  drug's  safety  and 
effectiveness  was  not  conducted  by  or 
for  the  applicant,  and  the  applicant  has 
not  obtained  a  right  of  reference  or  use 
from  the  person  by  or  for  whom  the 
investigation  was  conducted. ^  A 
505(b)(2)  applicant  can  rely  for  approval 
on  published  literature  or  on  FDA's 
findings  of  safety  and/or  effectiveness 
for  an  approved  drug. 

An  ANDA  is  an  application  for 
approval  of  a  "generic"  version  of  an 
approved  drug.  An  ANDA  must  include 
iiiformation  to  show  that  the  drug  has 
the  same  active  ingredient{s),  route  of 
administration,  dosage  form,  strength, 
and  conditions  of  use  recommended  in 
the  labeling  of  an  approved  drug.  It 
must  also  contain  information  generally 
showing  that  the  labeling  of  the  generic 
drug  is  the  same  as  that  of  the  approved 
drug,  that  the  generic  drug  is 
bioequivalent  to  the  approved  drug,  and 
that  the  composition,  manufacturing, 
and  controls  of  the  generic  drug  are 
sufficient  to  ensure  its  safety  and 
effectiveness  (section  505(j)(2)(A)  of  the 
act). 

To  aid  manufacturers  in  submitting 
505(b)(2)  applications  or  ANDA's  for 
FDG  F  18  injection  and  ammonia  N  13 
injection  for  the  indications  reviewed  by 
FDA,  the  agency  is  making  available  a 
draft  guidance  document,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  that  provides  specific 
instructions  for  each  drug. 

In  addition,  PET  drug  manufacturers 
may  seek  approval  of  applications  for 
FDG  F  18  injection  for  epilepsy  and 
sodium  fluoride  F  18  injection  for  bone 
imaging  by  relying  on  the  findings  of 
safety  and  effectiveness  made  by  the 
agency  in  approving  the  original  NDA's 
for  these  drugs.  Again,  such 
applications  may  be  either  NDA's  or 


CGMP's.for  all  PET  drugs,  without  any  exclusion 
for  compounded  PET  drugs.  Consequently, 
references  in  this  document  to  PET  drugs  that  are 
"produced"  or  "manufactured"  include 
compounded  PET  drugs. 

^  A  right  of  reference  is  the  authority  to  rely  upon 
an  investigation  for  approval  of  an  application  and 
includes  the  ability  to  make  the  underlying  raw 
data  available  for  FDA  audit,  if  necessary  (21  CFR 
314.3(b)). 


ANDA's,  depending  on  whether  a 
manufacturer's  proposed  drug  product 
is  the  same  as  an  approved  drug 
product. 

If,  after  reviewing  the  relevant 
literature  and  consulting  with  the 
Advisory  Committee,  FDA  concludes 
that  water  O  15  injection  is  safe  and 
effective  for  a  cerebral  perfusion 
indication,  the  agency  intends  to  issue 
a  Federal  Register  notice  announcing 
this  conclusion  and  inviting 
manufacturers  of  this  drug  to  submit 
applications  for  approval  in  accordance 
with  the  procedures  discussed  in  this 
document. 

In  a  future  issue  of  the  Federal 
Register,  FDA  intends  to  state  its 
approach  to  applications  for  approval  of 
other  PET  drugs  and  new  indications  for 
approved  products  in  accordance  with 
the  Modernization  Act. 

m.  PET  Drugs  for  Which  FDA  Has 
Reviewed  Published  Literature 

As  discussed  below,  FDA  generally 
agrees  with  and  adopts  the  Advisory 
Committee's  conclusions  on  the  safety 
and  effectiveness  of  FDG  F  18  injection 
and  ammonia  N  13  injection,  when 
produced  under  conditions  specified  in 
approved  applications,  for  the 
indications  stated  in  this  document.  In 
determining  the  safety  and  effectiveness 
of  these  drugs,  FDA  relied  on  the 
published  literature  and,  where 
appropriate,  previous  agency 
determinations  of  safety  or 
effectiveness.  FDA  obtained  relevant 
articles  in  the  published  literature  from 
the  PET  community  and  through  the 
agency's  own  search  of  current,  peer- 
reviewed  literature.  In  evaluating  a 
drug's  effectiveness,  FDA  reviewed  only 
those  articles  meeting  the  following 
criteria:  (1)  The  studies  involved 
prospective,  controlled  trials  with  an 
appropriate  standard  of  truth  (i.e.,  "gold 
standard");  and  (2)  the  article  contained 
sufficient  information  to  evaluate  the 
study  protocol,  endpoints,  statistical 
plan  and  methodology,  sample  size, 
accoimting  of  enrolled  patients,  imaging 
protocol,  blinding  procediues,  and 
image  handling  methodology. 

FDA  reviewed  the  literature  to 
document  the  safety  and  effectiveness  of 
these  PET  drugs  on  the  basis  of  clinical 
pharmacology  and  biopharmaceutics, 
pharmacology  and  toxicology,  and 
clinical  and  statistical  information.  The 
agency  sought  evidence  that  the 
reviewed  drugs  can  provide  useful 
clinical  information  related  to  their 
intended  indications  for  use.  The 
appendix  to  this  document  contains  a 
list  of  published  articles  reviewed  by 
FDA  establishing  that  FDG  F  18 
injection  and  ammonia  N  13  injection 


can  be  found  to  be  safe  and  effective  for 
specific  indications  when  produced 
under  conditions  specified  in  approved 
applications.  Copies  of  FDA's  reviews  of 
the  published  literature  can  be  obtained 
in  accordance  with  the  ADDRESSES 
section  of  this  document. 

A.  FDG  F  18  Injection  for  Use  in 
Myocardial  Hibernation  and  Oncology 

1.  Safety 

In  evaluating  the  safety  of  FDG  F  18 
injection  for  both  the  oncology  and 
myocardial  hibernation  indications, 
FDA  considered  the  approximately  two 
decades  of  clinical  use  of  the  drug  and 
the  conclusions  the  agency  reached  in 
approving  NDA  20-306  for  this  drug. 
The  currently  labeled  intravenous  doses 
of  FDG  F  18  injection  for  epilepsy  are 
5  to  10  millicuries  (mCi)  in  adults  and 
2.6  mCi  iikpediatrics.  No  significant 
adverse  reactions  have  been  reported  for 
FDG  F  18  injection.  In  addition,  FDA 
found  no  reports  of  adverse  reactions  in 
the  published  literatiu'e  on  the 
effectiveness  of  FDG  F  1 8  injection  or  in 
a  recent  article  by  Silberstein  and  others 
(1996)  reporting  the  results  of  a  5-year 
prospective  study  on  drugs  used  in 
nuclear  medicine  at  18  collaborating 
institutions. 

The  literature  and  FDA's  finding  on 
the  safety  of  FDG  F  18  injection  in  NDA 
20-306  indicate  that  for  an  intravenous 
dose  of  10  mCi  of  the  drug,  the  critical 
target  organ  (the  bladder)  absorbs  only 
6.29  rems  based  on  a  fixed  bladder 
content  over  a  3-hour  period.  For  higher 
doses,  the  level  and  extent  of  radiation 
absorbed  by  the  bladder  walls  can  be 
manipulated  with  hydration  and  shorter 
voiding  intervals  to  decrease  radiation 
exposure.  On  the  basis  of  this 
information,  a  10-mCi  dose  of  FDG  F  18 
injection  appears  to  pose  a  relatively 
low  risk  to  adult  patients. 

2.  Safety  and  Effectiveness  for 
Identifying  Hibernating  Myocardium 

FDA's  search  of  the  recent  published 
literature  on  FDG  F  18  injection  yielded 
632  articles,  from  which  the  agency 
identified  10  articles  that:  (1)  Met  the 
review  criteria;  (2)  evaluated  patients 
with  coronary  artery  disease  (CAD)  and 
left  ventricular  dysfunction;  and  (3) 
considered  whether  FDG  F  18  image 
findings  before  coronary 
revascularization  could  predict  the 
functional  outcome  of  regions  of  the  left 
ventricle  after  revascularization.  All  of 
these  articles  involved  adequate  and 
well-controlled  clinical  trials.  FDA  also 
reviewed  several  other  articles  in 
support  of  the  potential  clinical 
usefulness  of  FDG  F  18  for  such  cardiac 
evaluations. 
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is  extremely  small  compared  to  the 
amount  of  ammonia  produced  by  the 
body.  The  reviewed  published  literature 
does  not  identify  any  adverse  events 
following  the  administration  of 
ammonia  N  13  injection. 

The  literature  indicates  that  after  a 
total  intravenous  dose  of  approximately 
25  mCi  of  ammonia  N  13  injection,  the 
critical  target  organ  (bladder  wall) 
absorbs  only  1.28  rems.  Therefore,  a  10- 
mCi  dose  of  ammonia  N  13  injection 
appears  to  pose  a  relatively  low  risk  to 
adult  patients. 

2.  Safety  and  Effectiveness  for  Assessing 
Myocardial  Perfusion 

FDA's  search  of  the  published 
literature  revealed  76  articles  on  the  use 
of  ammonia  N  13  injection  for  assessing 
myocardial  perfusion.  Of  these,  17 
articles  met  the  review  criteria  and 
provided  a  comparison  of  myocardial 
perfusion  results  of  ammonia  N  13 
injection  to  a  recognized  standard  of 
myocardial  perfusion  or  to  other 
appropriate  comparators.  Two  articles 
discussed  the  results  of  adequate  and 
well-controlled  studies  evaluating  the 
effectiveness  of  ammonia  N  13  injection 
in  assessing  myocardial  perfusion.  On 
the  basis  of  these  studies,  FDA 
concludes  that  a  10-mCi  dose  (for 
adults)  of  ammonia  N  13  injection 
produced  under  conditions  specified  in 
an  approved  application  can  be  foimd  to 
be  safe  and  effective  in  PET  imaging  of 
the  myocardium  imder  rest  or 
pharmacological  stress  conditions  to 
evaluate  myocardial  perfusion  in 
patients  with  suspected  or  existing 
CAD. 

rV.  Applications  for  Approval  of 
Reviewed  PET  Drugs  and  Sodium 
Fluoride  F  18  Injection 

A.  Types  of  Applications  Required  for 
Reviewed  PET  Drugs 

Based  on  its  review  of  the  published 
literature  and  the  recommendations  of 
the  Advisory  Committee,  FDA  has 
determined  that  FDG  F  18  injection  and 
ammonia  N  13  injection,  when 
produced  under  conditions  specified  in 
an  approved  application,  can  be  found 
to  be  safe  and  effective  for  the  specified 
indications.  Approved  applications  are 
required  because  these  drugs  caimot  be 
deemed  generally  recognized  as  safe  and 
effective  under  section  20l(p)(l)  and 
(p)(2)  of  the  act  (21  U.S.C.  32l(p)(l)  and 
(p){2)),  making  them  new  drugs  subject 
to  regulation  under  section  505  of  the 
act.  Congress  recognized  that  PET  drugs 
are  new  drugs  when  it  directed  FDA,  in 
section  121(c)(l)(A)(i)  of  the 
Modernization  Act.  to  establish 
appropriate  approval  procedures  for 


these  drugs  "pursuant  to  secti6n  505"  of 
the  act. 

A  principal  reason  why  PET  drugs  are 
new  drugs  and  not  generally  recognized 
as  safe  and  effective  is  that  the 
approximately  70  PET  centers  differ 
considerably  in  the  way  they  formulate 
and  manufacture  these  drugs.  Such 
variations  in  drug  constituents  and  in 
manufactiying  procedures  can 
significantly  affect  the  identity,  strength, 
quality,  and  purity  of  the  drugs  in  a 
manner  that  may  well  adversely  affect 
their  safety  and  effectiveness.  For 
example,  these  PET  drugs  are  injectable 
products  that  cannot  be  safe  imless  they 
are  at  least  sterile  and  pyrogen-free. 
Therefore,  FDA  must  verify  that 
appropriate  conditions  and  procedures 
regarding  sterility  and  pyrogenicity  exist 
at  each  manufactiuring  site. 

Stability  concerns  are  another 
example  of  why  formulation  and 
manufacturing  techniques  must  be 
considered  in  evaluating  safety  and 
effectiveness.  Without  adequate 
controls.  PET  drugs  may  be  unstable 
when  produced  in  high 
radioconcentrations  (as  occur  at  some 
PET  centers)  due  to  radiolytic 
degradation  of  the  drug  substcmce.  Such 
degradation  can  result  in  a  subpotent 
drug  as  well  as  administration  of 
radioactive  moieties  other  them  the 
intended  drug  substance.  Depending  on 
their  specific  localiz  ition,  such  moieties 
can  cause  excessive  radiation  of 
nontargeted  tissues  or  interfere  with 
imaging.  This  can  make  a  drug  product 
unsafe  in  a  susceptible  population  or 
result  in  misdiagnosis. 

Another  aspect  of  PET  drug 
production  that  can  adversely  affect 
safety  is  the  potential  for  the 
development  of  impurities  in  the 
finished  product.  Some  of  these 
impurities  would  pose  a  threat  to  the 
health  of  patients. 

For  these  and  other  reasons,  the 
agency  cannot  conclude  that  these  PET 
drugs  are  generally  recognized  as  safe 
and  effective  for  the  above-noted 
indications  and  therefore  needs  to 
review  information  on  how  each  drug 
product  is  formulated  and  produced  at 
each  manufacturing  site.  Because  these 
PET  drugs  are  not  generally  recognized 
as  safe  and  effective,  they  are  new  drugs 
for  which  approved  NDA's  or  ANDA's 
are  required  for  marketing  under  section 
505(a)  of  the  act  and  part  314  (21  CFR 
part  314). 

As  previously  noted,  if  a  PET  drug 
fully  complies  with  all  USP  standards 
and  monographs  pertaining  to  PET 
drugs,  an  application  for  approval  of 
such  drug  is  not  required  until  2  years 
after  FDA  establishes  approval 
procediues  and  CGMP  requirements  for 
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PET  drugs.  Although  submission  of 
applications  is  not  required  at  this  time, 
FDA  encourages  the  manufacturers  of 
FDG  F  18  injection  and  ammonia  N  13 
injection  to  submit  applications  for 
approval  under  section  505(b)(2)  or  (j)  of 
the  act,  as  discussed  below  in  sections 
IV.A.l  and  IV.A.2,  as  soon  as  possible. 

1.  Applications  for  FDG  F  18  Injection 

As  noted  above,  there  is  already  an 
approved  application  (NDA  20-306, 
held  by  Methodist  Medical)  for  FDG  F 
18  injection  for  the  identification  of 
regions  of  abnormal  glucose  metabolism 
associated  with  foci  of  epileptic 
seizures.  To  obtain  approval  to  market 
their  FDG  F  18  injection  products  for 
the  new  (myocardial  and  oncological) 
indications  discussed  in  section  III.A  of 
this  document,  initially  all  applicants 
except  Methodist  Medical  should 
submit  505(b)(2)  applications.  FDA 
anticipates  that  such  applicants  will 
seek  approval  for  all  three  indications 
for  FDG  F  18  injection.  In  that  case, 
applicants  should  reference  the  safety 
and  effectiveness  data  in  the  published 
literatiire  listed  in  the  appendix  to  this 
document  for  the  myocardial  and 
oncological  indications  for  FDG  F  18 
injection  and  the  findings  of  safety  and 
effectiveness  regarding  NDA  20-306  for 
the  epilepsy-related  indication  in 
accordance  with  §  314.54.  Methodist 
Medical  may,  if  it  chooses,  submit  a 
supplemental  NDA  for  each  of  the  two 
new  indications  in  accordance  with 
section  506A  of  the  act  (21  U.S.C.  356a) 
and  this  document.  The  supplemental 
applications  need  only  reference  the 
information  in  the  appendix  to  this 
document.  Applicants  need  not  conduct 
their  owm  clinical  trials  or  submit  copies 
of  the  articles  listed  in  the  appendix. 

The  drug  product  that  is  tne  subject 
of  the  first  approved  NDA  for  FDG  F  18 
injection  for  the  indications  stated  in 
section  III.A  of  this  document 
(myocardial  hibernation  and  oncology) 
most  likely  will  be  the  reference  listed 
drug  for  these  indications  under  section 
505(j)(2)(A)  of  the  act  and  §  314.3.  FDA 
will  continue  to  review  as  505(b)(2) 
applications  those  applications  for  FDG 
F  18  injection  that  have  already  been 
filed  at  the  time  of  approval  of  the  first 
application.  After  FDA  approves  the 
first  application  for  FDG  F  18  injection 
submitted  in  response  to  this  document, 
subsequent  applications  for  approval  of 
the  same  drug  for  the  same  indications 
should  generally  bo  submitted  as 
ANDA's  under  section  505(j)  of  the  act 
and  §  314.92(a)(1),  rather  than  as 
505(b)(2)  applications.  *  FDA  anticipates 


that  in  many  cases,  NDA  20-306  will  be 
the  appropriate  reference  listed  drug  for 
such  ANDA's.4  However,  as  505(b)(2) 
applications  are  approved,  the  agency 
may  identify  additional  products  as 
reference  listed  drugs. 

If  a  PET  drug  manufacturer's  FDG  F 
18  injection  product  has  an  active 
ingredient,  route  of  administration, 
dosage  form,  or  strength  that  differs 
from  that  of  a  listed  drug,  the  applicant 
would  probably  submit  a  505(b)(2) 
application.  Alternatively,  the  applicant 
could  submit  an  ANDA  after  obtaining 
approval  of  a  "suitability  petition"  for 
such  a  drug,  although  this  would  likely 
be  a  less  efficient  means  of  obtaining 
marketing  approval. ^  (Because  FDA  has 
already  approved  a  suitability  petition 
granting  permission  to  submit  an  ANDA 
for  FDG  F  18  injection  with  a  different 
strength  (i.e.,  1.6  to  58.4  mCi/mL  at  the 
end  of  bombardment)  than  that  of  the 
reference  listed  drug,  an  ANDA 
applicant  could,  if  it  desired,  make 
reference  in  its  own  application  to  the 
strength  in  the  approved  suitability 
petition.) 

2.  Applications  for  Ammonia  N  13 
Injection 

Because  there  is  no  approved 
ammonia  N  1 3  injection  product  for  any 
indication,  initially  all  manufacturers  of 
this  drug  should  submit  505(b)(2) 
applications.  Applicants  should 
reference  the  published  literature  on  the 
safety  and  effectiveness  of  ammonia  N 
13  injection  for  assessment  of 
myocardial  perfusion  listed  in  the 
appendix  to  this  document. 

After  FDA  approves  the  first 
application  for  ammonia  N  13  injection 
for  assessing  myocardial  perfusion, 
subsequent  applications  for  approval  of 


^  Under  §  314.101(d)(9),  FDA  may  refuse  to  file  a 
505(b)(2)  application  for  a  drug  that  is  a  duplicate 


of  a  listed  drug  and  is  eligible  for  approval  under 
section  505(j)  of  the  act. 

•*  For  the  existing  reference  listed  drug  for  FDG  F 
18  injection  (NDA  20-306).  the  active  ingredient  is 
FDG  F  18.  the  route  of  administration  is 
intravenous,  the  dosage  form  is  injection,  and  the 
strength  is  4.0  to  40  mCi/milliliters  (mL)  at  the  end 
of  synthesis. 

5  Under  section  505())(2)(C)  of  the  act.  FDA  will 
approve  a  petition  seeking  permission  to  file  an 
ANDA  for  a  drug  that  has  an  active  ingredient,  route 
of  administration,  dosage  form,  or  strength  that 
differs  from  that  of  a  listed  drug  unless  the  agency 
finds  that:  (1)  Investigations  must  be  conducted  to 
show  the  safety  and  effectiveness  of  the  drug  or  of 
any  of  its  active  ingredients,  the  route  of 
administration,  the  dosage  from,  or  strength  that 
differ  from  the  listed  drug:  or  (2)  a  drug  with  a 
different  active  ingredient  may  not  be  evaluated  for 
approval  as  safe  and  effective  on  the  basis  of  the 
information  required  to  be  submitted  in  an  ANDA. 
If  FDA  approves  a  suitability  petition  for  a  drug 
product,  the  applicant  may  then  submit  an  ,^ND.^. 
However,  if  FDA  concludes  that  additional  studies 
are  necessary  to  show  the  safety  and/or 
effectiveness  of  the  drug  proposed  in  the  petition, 
the  applicant  would  need  to  submit  a  505(b)(2) 
application  to  obtain  marketing  approval. 


the  same  drug  for  the  same  indication 
could  be  submitted  as  ANDA's. 
However,  a  505(b)(2)  appUcation  (or  a 
suitability  petition)  should  be  submitted 
if  the  active  ingredient,  route  of 
administration,  dosage  form,  or  strength 
of  the  applicant's  ammonia  N  13 
injection  product  differs  fi"om  that  of  a 
listed  drug. 

B.  Types  of  Applications  Required  for 
Sodium  Fluoride  F  18  for  Bone  Imaging 

FDA  approved  sodium  fluoride  F  18 
injection  (NDA  17-042)  in  1972  as  a 
bone  imaging  agent  to  define  areas  of 
altered  osteogenic  activity.  The  current 
NDA  holder,  Nycomed  Amersham, 
stopped  marketing  the  drug  in  March 
1975. 

As  an  approved  drug,  sodium  fluoride 
F  18  injection  would  normally  be  listed 
in  the  "Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations" 
(generally  known  as  the  "Orange 
Book"),  in  accordance  with  section 
505(j)(7)  of  the  act.  However,  certain 
drug  products,  including  sodium 
fluoride  F  18  injection,  that  were 
approved  for  safety  and  effectiveness 
but  were  no  longer  marketed  on 
September  24, 1984,  are  not  included  in 
the  Orange  Book.  In  implementing 
section  505(j)(7)  of  the  act,  FDA  decided 
not  to  retrospectively  review  products 
withdrawn  from  the  market  prior  to  that 
date.  Rather,  the  agency  determines  on 
a  case-by-case  basis  whether  such  drugs 
were  withdrawn  from  the  market  for 
safety  or  effectiveness  reasons.  FDA 
must  make  a  determination  as  to 
whether  a  listed  drug  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness  before  it  may  approve  an 
ANDA  that  refers  to  the  listed  drug 
(§  314.161(a)(1)). 

FDA  reviewed  its  records  and,  under 
§314.161,  determined  that  sodium 
fluoride  F  18  injection  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  Accordingly,  the 
agency  will  list  sodium  fluoride  F  18 
injection  in  the  Orange  Book's 
"Discontinued  Drug  Product  List" 
section,  which  delineates,  among  other 
items,  drug  products  that  have  been 
discontinued  from  marketing  for  reasons 
other  than  safety  or  effectiveness. 
Because  sodium  fluoride  F  18  injection 
was  not  withdrawn  from  sale  for  reasons 
of  safety  or  effectiveness,  it  is  still  a 
listed  drug,  and  FDA  can  approve 
ANDA's  that  refer  to  it.  FDA  therefore 
invites  those  PET  centers  whose  sodium 
fluoride  F  18  injection  product  is  the 
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same  as  the  reference  listed  drug  to 
submit  ANDA's.6 

If  a  sponsor's  so< 
injection  product  iK 
listed  drug,  the  sp(^nsor 
a  505(b)(2)  applic 
petition)  rather  thi  n 
anticipates  that  th: 
with  most  manufai  :turers 
fluoride  F  18  injecion 
strength  of  their  pi  od 
differ  from  that  of 


ard 


iblisl:  ed 


tliis ' 
daft] 


C.  Additional  Guidance 
of  Applications 

FDA  is  issuing  a 
document,  pu 
issue  of  the  Feden  J 
PET  drug  manufac  t 
NDAs  and  ANDA 
injection,  ammoni^ 
sodium  fluoride  F 
accordance  with 
other  things,  the 
addresses  the  cher  listry 
and  controls  infon  nation 
provided  in  applications 

FDA  has  developed 
for  FDG  F  18 
13  injection  prodi^t 
discussed  above, 
for  FDG  FIB  inject 
previously  approv  3d 
identification  of 
glucose  metaboli 
of  epileptic 
seeking  approval 
ammonia  N  13  injection 
fluoride  F  18  injection 
with  this  document 
product  labeling 
the  recommended 
labeling  is  availab 
http://www.fda  _ 
and  is  on  display 
Management  Branch 
The  labeling  also 
forthcoming  draft 
on  the  submissior 
accordance  with 


regions 


seizur  js 

(ifl 


t  lat 


tus 


D.  Pediatric  Asses  sments 
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effectiveness  can  be  extrapolated  from 
adequate  and  well-controlled  studies  in 
adults,  usually  supplemented  with  other 
information  obtained  in  pediatric 
patients.  In  addition.  FDA  may  defer 
submission  of  some  or  all  pediatric 
assessments  until  after  approval  of  a 
drug  product  for  use  in  adults, 
including  when  the  agency  determines 
that  pediatric  studies  should  be  delayed 
until  additional  safety  or  effectiveness 
data  have  been  collected  (§  314.55(b)). 

The  original  application  for  FDG  F  1 8 
injection  (NDA  20-306)  is  approved  for 
epilepsy  in  pediatric  patients.  Based  on 
available  radiation  dosimetry  data  for 
different  ages  and  information  on  the 
use  of  glucose  during  pediatric 
development,  FDA  concludes  that 
sufficient  data  are  available  to  support 
the  statements  on  the  pediatric  use  of 
FDG  F  18  injection  found  in  the  labeling 
referenced  in  section  rV;C  of  this 
document. 

Regarding  ammonia  N  13  injection, 
information  exists  on  the  known  effects 
of  ammonia  on  the  human  body,  the 
normcil  blood  levels  of  ammonia  for 
different  ages,  the  amount  of  ammonia 
N  13  injection  typically  administered  to 
patients,  and  the  radiation  dosimetry  of 
the  drug  for  different  ages.  Therefore, 
FDA  concludes  that  sufficient  data  are 
available  to  support  the  statements  on 
the  pediatric  use  of  anmionia  N  13 
injection  found  in  the  labeling 
referenced  in  section  IV.C  of  this 
document. 

Limited  data  are  available  that  are 
relevant  to  the  pediatric  use  of  sodium 
fluoride  F  18  injection  for  use  in 
defining  areas  of  altered  osteogenic 
activity.  Therefore,  FDA  is  deferring  the 
pediatric  assessments  required  under 
§  314.55(a)  for  sodiimi  fluoride  F  18 
injection  for  this  indication  imtil  5  years 
after  the  date  that  the  agency  adopts 
approval  procedures  and  CGMP 
requirements  for  PET  drugs.  This 
deferral  will  allow  the  agency  to  obtain 
additional  safety  and  effectiveness 
information  on  the  use  of  sodium 
fluoride  F  18  injection  before 
determining  what  pediatric  studies  may 
be  necessary. 

E.  User  Fees 

Under  section  736(a)(l)(A)(ii)  of  the 
act  (21  U.S.C.  379h(a)(l)(A)(ii)),  FDA 
assesses  an  application  fee  for  any 
human  drug  application  as  defined  in 
the  statute.  No  application  fee  is 
required  for  an  ANDA  or  for  a 
supplement  for  which  clinical  data  are 
not  required. 

An  application  fee  normdly  would  be 
assessed  for  a  505fb}{2)  application  for 
FDG  F  18  injection,  ammonia  N  13 
injection,  and  sodiima  fluoride  F  18 


injection  submitted  in  accordance  with 
this  document.  However,  FDA  intends 
to  grant  a  waiver  of  application  fees  for 
these  drugs.  Under  section  736(d)(1)  of 
the  act,  FDA  can  grant  a  waiver  or 
reduction  in  fees  for  several  reasons, 
including  when  assessment  of  a  fee 
would  present  a  significant  barrier  to 
innovation  because  of  limited  resources 
available  to  the  applicant  or  other 
circimistances  (section  736(d)(1)(B)  of 
the  act). 

FDA  finds  that,  because  of  the  unique 
circumstances  surrounding  the 
regulation  of  PET  drugs,  assessment  of 
an  application  fee  on  the  PET  drugs 
noted  above  would  present  a  significant 
barrier  to  innovation.  FDA  is  aware  that 
Congress  directed  the  agency  to  develop 
appropriate  approval  procedures  and 
CGMP  requirements  for  PET  drugs  to 
"take  account  of  the  special 
characteristics  of  positron  emission 
tomography  drugs  and  the  special 
techniques  and  processes  required  to 
produce  these  drugs"  (section 
121(c)(1)(A)  of  the  Modernization  Act). 
One  of  Congress'  goals  in  enacting 
section  121  of  the  Modernization  Act  is 
to  promote  the  availability  of  FDA- 
approved  PET  drug  products  for  the 
patients  who  need  them.  As  noted  in  the 
Senate  report  on  the  Modernization  Act, 
most  of  the  approximately  70  PET 
centers  in  the  United  States  are  part  of 
academic  medical  centers  (S.  Rept.  No. 
43,  105th  Cong.,  1st  Sess.,  at  53  (1997)). 
The  report  states  that  these  academic 
medical  centers  are  facing 
unprecedented  cost  pressures, 
suggesting  that  many  PET  centers  would 
likely  close  without  some  kind  of 
regulatory  relief.  The  report  emphasizes 
that  if  PET  centers  close,  the  benefits  of 
PET  would  be  imavailable  to  patients 
who  need  this  diagnostic  technology. 

FDA  finds  that  Congress  intended  for 
the  agency  to  ease  the  regulatory  burden 
on  PET  centers,  including  by  providing 
waivers  of  user  fees  in  appropriate 
circumstances.  FDA  further  concludes 
that  a  waiver  of  the  application  fees  for 
applications  seeking  approval  of  FDG  F 
18  injection,  ammonia  N  13  injection, 
and  sodium  fluoride  F  18  injection 
products  submitted  in  response  to  this 
docimient  is  consistent  with  the 
congressional  goal  of  promoting  the 
availability  of  FDA-approved  PET  drugs. 
Without  a  fee  waiver,  there  may  be  a 
disincentive  for  manufacturers  of  these 
PET  drugs  to  submit  NDA's  under 
section  505(b)(2)  of  the  act  because  an 
application  fee  normally  would  be 
assessed  on  each  application  submitted 
only  imtil  FDA  approves  the  first  NDA 
for  a  particular  drug  and  indication. 
Once  FDA  approves  such  a  product, 
subsequently  submitted  505(b)(2) 
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applications  for  the  particular  drug  and 
indication  will  not  be  assessed  an 
application  fee. 

On  the  other  hand,  if  an  applicant 
hoped  to  obtain  market  exclusivity  (as 
discussed  in  section  IV.F  of  this 
docvunent),  it  would  have  an  incentive 
to  be  the  first  to  submit  and  obtain 
approval  of  an  NDA  for  one  of  these  PET 
drugs.  Therefore,  for  the  reasons  noted 
above,  FDA  will  waive  the  application 
fee  for  ^4DA's  for  FDG  F  18  injection, 
ammonia  N  13  injection,  and  sodium 
fluoride  F  18  injection  products 
submitted  in  accordance  with  this 
dociunent,  but  only  if  the  applicant 
submits  with  its  NDA  a  statement  that 
it  waives  any  right  to  market  exclusivity 
to  which  it  may  be  entitled  under  the 
act. 

F.  Patent  Protection  and  Market 
Exclusivity 

PET  drug  products  approved  by  FDA 
may  be  protected  from  competition  by 
patents  issued  by  the  U.S.  Patent  and 
Trademark  Office  or  by  periods  of 
market  exclusivity  granted  by  FDA  at 
the  time  of  approval.  Patent  and 
exclusivity  protections  may  affect  the 
approval  of  competing  505(b)(2) 
applications  and  ANDA's. 

Applicants  submitting  NDA's  under 
section  505(b)  of  the  act,  including 
505(b)(2)  applications,  must  file  with 
the  application,  in  accordance  with 
§  314.53,  a  list  of  the  patent  numbers 
and  expiration  dates  for  each  patent  that 
claims  the  drug  substance,  drug  product 
(formulation  and  composition),  or 
method  of  using  the  drug  that  is  the 
subject  of  the  application.  No  other 
patents  may  be  submitted,  including 
process  patents  covering  the 
manufacture  of  the  drug.  Additional 
patent  information  must  be  submitted 
within  30  days  of  approval  of  an 
application  or,  in  the  case  of  newly 
issued  patents,  within  30  days  of 
issuance  of  the  patent.  If  an  application 
is  approved,  FDA  will  publish  the 
patent  information  in  the  Orange  Book. 

Certain  PET  drugs  may  also  be  eligible 
for  patent  term  extensions  under  35 
U.S.C.  156.  Patent  term  extensions  are 
issued  by  the  U.S.  Patent  and 
Trademark  Office. 

Sponsors  submitting  NDA's  for  PET 
drug  products  may  be  eligible  for  market 
exclusivity  under  the  act.  There  are  four 
types  of  exclusivity  available:  (1)  5-year 
new  chemical  entity  exclusivity,  (2)  3- 
year  exclusivity  for  applications  that 
require  new  clinical  trials,  (3)  6-month 
pediatric  exclusivity,  and  (4)  7-year 
exclusivity  for  drugs  intended  to  treat 
rare  diseases  or  conditions  (i.e.,  "orphan 
drugs").  Eligibility  for  exclusivity 
depends  on,  among  other  things,  the 


characteristics  of  the  drug  product  and 
the  type  of  studies  conducted  by  the 
applicant.  A  sponsor  who  believes  its 
drug  product  is  entitled  to  exclusivity 
must  submit  supporting  information  in 
its  NDA  (§  314.50(j)).  Applicants 
interested  in  determining  whether  a  PET 
drug  product  may  be  eligible  for 
exclusivity  are  encoiuaged  to  discuss 
the  issue  with  the  Center  for  Drug 
Evaluation  and  Research's  Division  of 
Medical  Imaging  and 
Radiopharmaceutical  Drug  Products. 

A  drug  product  that  contains  a  new 
chemical  entity  may  be  eligible  for  5 
years  of  market  exclusivity  under 
sections  505(c)(3)(D)(ii)  and  (j)(5)(D)(ii) 
of  the  act  and  the  regulations  at 
§  314.108.  Whether  a  drug  qualifies  for 
new  chemical  entity  exclusivity 
depends  on  whether  the  active  moiety 
has  been  approved  in  another 
application  submitted  under  section 
505(b)  of  the  act.  The  "active  moiety"  is, 
in  general  terms,  "the  molecule  or  ion 
*  *  *  responsible  for  the  physiological 
or  pharmacological  action  of  the  drug 
substance"  (§  314.108(a)).  A  drug 
product  containing  a  new  chemical 
entity  may  be  eligible  for  5  years  of 
exclusivity  even  if  the  drug  product  is 
submitted  in  a  505(b)(2)  application  that 
relies  for  approval  on  literature 
reviewed  by  FDA  supporting  the  safety 
and  effectiveness  of  the  drug.  For  new 
chemical  entity  exclusivity,  there  is  no 
requirement  that  the  sponsor  conduct 
clinical  trials  to  obtain  the  approval. 

New  chemical  entity  exclusivity 
generally  bars  submission  of  any 
505(b)(2)  application  or  ANDA  for  a 
drug  containing  the  same  active  moiety 
for  5  years  from  the  date  the  new 
chemical  entity  is  approved.^  If  at  the 
time  the  first  NDA  for  an  active  moiety 
is  approved  and  given  exclusivity,  other 
applicants  have  already  submitted 
505(b)(2)  applications  for  products  with 
the  same  active  moiety,  the  agency  may 
review  and  approve  those  applications, 
notwithstanding  the  exclusivity  the  first 
drug  product  obtained  at  the  time  of 
approval  (54  FR  28872  at  28901,  July  10, 
1989).  The  first  drug  product's 
exclusivity  will  only  bar  submission  of 
new  505(b)(2)  applications  or  ANDA's. 
Therefore,  if  applications  are  submitted 
relatively  close  in  time,  new  chemical 
entity  exclusivity  may  not  block 
approval  of  multiple  505(b)(2) 
applications  for  PET  drugs  with  the 
same  active  moiety. 

Certain  PET  drug  products  may  also 
be  eligible  for  3  years  of  market 


'  An  exception  to  this  5-year  bar  permits  an 
applicant  to  submit  a  505(b)(2)  application  or 
ANDA  after  4  years  if  it  contains  a  certification  of 
invalidity  or  noninfringement  for  a  patent  listed  for 
the  approved  drug. 


exclusivity  under  section 
505(c)(3)(D)(iii)  and  (c)(3)(D)(iv)  and 
(j)(5)(D)(iii)  and  (j)(5)(D)(iv)  of  the  act 
and  §  314.108(b)(4).  Three-year 
exclusivity  is  granted  when  an  NDA 
contains  reports  from  new  clinical 
studies  conducted  or  sponsored  by  the 
applicant  and  those  studies  are  essential 
to  approval  of  the  application. 
Bioequivalence  and  bioavailability 
studies  are  not  clinical  studies  that 
qualify  for  exclusivity.  A  505(b)(2) 
application  may  be  eligible  for  3-year 
exclusivity  if  it  relies  in  part  on 
published  literature  or  on  FDA's 
findings  on  the  safety  or  effectiveness  of 
a  PET  drug,  but  also  contains  reports  of 
new  clinical  studies  conducted  by  the 
sponsor  that  are  essential  to  the 
approval  of,  for  example,  a  new  use  for 
the  drug. 

If  a  drug  product  is  given  3  years  of 
exclusivity,  FDA  is  barred  from 
approving  any  505(b)(2)  application  or 
ANDA  for  the  same  drug  product,  or 
change  to  the  product,  as  that  for  which 
the  exclusivity  was  granted.  For 
example,  if  an  applicant  obtains  3  years 
of  exclusivity  for  a  new  indication  for  a 
PET  drug,  FDA  may  not  approve  an 
ANDA  for  that  indication  for  3  years. 
However,  the  agency  may  approve  an 
ANDA  for  any  previously  approved 
indications  not  protected  by  the 
exclusivity. 

Sponsors  of  PET  drug  products  may 
also  obtain  pediatric  exclusivity  in 
accordance  with  section  505A  of  the  act 
(21  U.S.C.  355a).  To  be  eligible  to  obtain 
6  months  of  pediatric  exclusivity,  a  drug 
product  must  have  patent  or  exclusivity 
protection  to  which  the  pediatric 
exclusivity  period  can  attach.  A  drug 
product  that  has  no  patents  listed  in  the 
Orange  Book  or  other  market  exclusivity 
will  not  be  eligible  for  pediatric 
exclusivity.  To  obtain  pediatric 
exclusivity,  a  sponsor  must  conduct 
studies  as  described  in  a  written  request 
issued  by  FDA  and  must  submit  those 
studies  within  the  timeframe  described 
in  the  written  request  and  in  accordance 
with  the  filing  requirements.  Detailed 
information  on  qualifying  for  pediatric 
exclusivity  is  available  in  FDA's 
guidance  for  industry  entitled 
"Qualifying  for  Pediatric  Exclusivity 
Under  Section  505A  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act"  (64  FR 
54903,  October  8,  1999). 

A  PET  drug  product  intended  for  the 
diagnosis  of  a  rare  disease  or  condition 
(one  that  affects  fewer  than  200,000 
people  in  the  United  States)  may  be 
eligible  for  7  years  of  orphan  drug 
exclusivity  under  sections  526  and  527 
oftheact  (21  U.S.C.  360bb-360cc). 
Obtaining  orphan  drug  exclusivity  is  a 
two-step  process.  An  applicant  must 
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seek  orphan  drug  designation  for  its 
drug  prior  to  subr  litting  an  NDA.  If  FDA 
designates  the  dn  g  as  an  orphan  drug 
and  then  approve  ;  it  for  the  designated 
indication,  die  dr  ig  will  receive  orphan 
drug  exclusivity,  i  Orphan  drug 
exclusivity  bars  F  DA  from  approving 
another  applicatic  n  from  a  different 
sponsor  for  the  sa  ne  drug  for  the  same 
indication  for  a  7-  year  period. 

A  sponsor  who  is  entitled  to  any  type 
of  exclusivity  for  i  PET  drug  product 
may  waive  such  e  icclusivity  to  allow  one 
or  more  applicant  5  to  submit 
applications  for  tl  le  product.  For 
example,  if  the  spansor  of  a  505(b)(2) 
application  for  a  I  'ET  drug  were  to 
obtain  5-year  excl  usivity,  a  complete 
waiver  of  such  ex  :lusivity  would  enable 
other  applicants  1 3  immediately  submit 
505(b)(2)  applications  and  ANDA's  for  a 
drug  containing  the  same  active  moiety. 

Information  reg  irding  patents  and 
exclusivity  perio(  s  for  approved  drug 
products  is  publii  bed  in  the  Orange 
Book.  This  infora  ation  is  important  for 
applicants  consid  ering  submitting 
ANDA's  or  505(b  (2)  applications  for 

e  erence  listed  drug  for 
SI  ed  drug  for  a  505(b)(2) 


PET  drugs.  If  a  re 
an  ANDA  or  a  lis 


application  has  li  sted  patents,  the 


ANDA  or  505(b)( 


provisions  were 
meeting  held  on 


application  will  be 


required  to  conta  n  certifications 
regarding  those  p  itents  (see 
§  314.94(a)(12)  fo  •  ANDA's,  §  314.50(i) 
for  505(b)(2)  applications). 

G.CGMP 

As  noted  in  sec  tion  I  of  this 
document,  the  M  )demization  Act 
directs  FDA  to  de  velop  appropriate 
CGMP  requireme  its  for  PET  drugs.  At  a 
public  meeting  hi  (Id  on  February  19, 
1999,  FDA  discu!  sed  its  preliminary 
approach  to  CGV  P's  for  PET  drugs  with 
the  PET  industry  working  group  and 
other  attendees.  I  a  response  to 
comments  from  t  le  PET  commimity, 


FDA  revised  its  C  GMP  preliminary  draft 
regulations.  Thes  b  preliminary  draft 
Aiscussed  at  a  public 
September  28,  1999. 


H.  Preapproval 

FDA  is  authorifeed 
inspect  the  facili 
manufacture  of  a 
granting  approv 
ensure  that  the 
used  to  manufac  ure 
adequate  to  presi  srve 
strength,  quality 
505(d)(3)  and 
act  (21  U.S.C. 
§314.125(b)(12) 


FDA  intends  to  p  ropose  regulations  on 
CGMP's  for  PET  Irugs  in  a  forthcoming 
issue  of  the  Fede  -al  Register,  after 
obtaining  additic  nal  public  input. 

/i  ispections 

under  the  act  to 
ies  to  be  used  in  the 
drug  product  prior  to 
of  an  application  to 
ilities  and  controls 
the  drug  are 
its  identity, 
and  purity  (sections 

and  704(a)(1)  of  the 
a)(l));  see  also 
FDA  will  not  inspect 


f i  c 


{k)2) 
37  l( 


PET  drug  manufacturing  facilities  for 
compliance  with  CGMP's  until  2  years 
after  the  date  that  the  agency  establishes 
CGMP  requirements  for  such  drugs. 
However,  until  such  time,  if  an 
application  for  approval  of  a  PET  drug 
is  submitted,  FDA  will  conduct  an 
inspection  to  determine  whether  the 
facilities  and  controls  used  to 
manufacture  the  proposed  drug  product 
conform  to  the  USP's  PET  compounding 
standards  and  monographs,  in 
accordance  with  section  501(a)(2)(C)  of 
the  act  (21  U.S.C.  35l(a)(2)(C)).8  and  to 
verify  other  aspects  of  an  NDA  or  ANDA 
submission. 

V.  Approval  Procedures  for  Other  PET 
Drugs  and  Indications 

FDA  has  not  yet  addressed  the 
procedures  for  approval  of  other  PET 
drugs  and  of  new  indications  for 
approved  PET  drugs.  In  FDA's  proposed 
rule  on  the  evaluation  and  approval  of 
in  vivo  radiopharmaceuticals  used  for 
diagnosis  and  monitoring,  published  in 
the  Federal  Register  of  May  22,  1998  (63 
FR  28301  at  28303),  the  agency  stated 
that  it  expect*!  the  standards  for 
determining  safety  and  effectiveness  set 
forth  in  the  proposed  rule  to  apply  to 
PET  drugs,  which  are  one  type  of 
radiopharmaceutical. 

FDA  published  its  final  rule  on 
diagnostic  radiopharmaceuticals  in  the 
Federal  Register  of  May  17, 1999  (64  FR 
26657).  The  final  rule  adds  part  315  (21 
CFR  part  315).  which  addresses  how 
FDA  will  interpret  and  apply  certain 
provisions  in  part  314  to  evaluate  the 
safety  and  effectiveness  of  diagnostic 
radiopharmaceuticals.  The  agency  also 
issued  a  draft  guidance  for  industry 
entitled  "Developing  Medical  Imaging 
Drugs  and  Biologies,"  which,  when 
finalized,  will  provide  information  on 
how  the  agency  will  interpret  and  apply 
the  provisions  of  the  final  rule.  In  a 
future  issue  of  the  Federal  Register, 
FDA  intends  to  address  whether  and.  if 
so,  how  new  part  315  and  the  medical 
imaging  guidance  should  be  modified  in 
their  application  to  PET  drugs. 

VI.  Conclusions 

The  Commissioner  has  concluded  that 
FDG  F  18  injection,  when  produced 
under  the  conditions  specified  in  an 
approved  application,  can  be  found  to 
be  safe  and  effective  in  PET  imaging  in 
patients  with  CAD  and  left  ventricular 
dysfunction,  when  used  together  with 


myocardial  perfusion  imaging,  for  the 
identification  of  left  ventricular 
myocardium  with  residual  glucose 
metabolism  and  reversible  loss  of 
systolic  function,  as  discussed  in 
section  III.A.l  and  III.A.2  of  this 
document.  The  Commissioner  also  has 
concluded  that  FDG  F  18  injection, 
when  produced  under  the  conditions 
specified  in  an  approved  application, 
can  be  found  to  be  safe  and  effective  in 
PET  imaging  for  assessment  of  abnormal 
glucose  metabolism  to  assist  in  the 
evaluation  of  malignancy  in  patients 
with  known  or  suspected  abnormalities 
found  by  other  testing  modalities  or  in 
patients  with  an  existing  diagnosis  of 
cancer,  as  discussed  in  section  III.A.l 
and  III.  A. 3  of  this  document.  In 
addition,  the  Commissioner  has 
concluded  that  ammonia  N  13  injection, 
when  produced  under  the  conditions 
specified  in  an  approved  application, 
can  be  found  to  be  safe  and  effective  in 
PET  imaging  of  the  myocardium  under 
rest  or  pharmacological  stress 
conditions  to  evaluate  myocardial 
perfusion  in  patients  with  suspected  or 
existing  CAD,  as  discussed  in  section 
III.B  of  this  document.  The 
Commissioner  bases  these  conclusions 
on  FDA's  review  of  the  published 
liferature  on  these  uses  and  on  the 
recommendation  by  the  agency's 
Medical  Imaging  Drugs  Advisory 
Committee  that  FDA  find  these  drugs  to 
be  safe  tmd  effective  for  these 
indications. 


«  Section  501(a)(2)(C)  of  the  act,  established  by 
the  Modernization  Act,  requires  thai  PET  drugs  be 
produced  in  conformity  with  the  USP's  PET  drug 
compounding  standards  and  monographs.  This 
provision  will  expire  2  years  after  the  date  on 
which  FDA  establishes  approval  procedures  and 
CGMP  requirements  for  PET  drugs. 


In  addition,  manufacturers  of  FDG  F 
18  injection  and  sodium  fluoride  F  18 
injection  may  rely  on  prior  agency 
determinations  of  the  safety  and 
effectiveness  of  these  drugs  for  certain 
epilepsy-related  and  bone  imaging 
indications,  respectively,  in  submitting 
either  505(b)(2)  applications  or  ANDA's 
for  these  drugs  and  indications. 

Applications  for  approval  of  these 
PET  drug  products  should  be  submitted 
in  accordance  with  sections  III  and  IV 
of  this  document  as  well  as  the  guidance 
documents  and  product  labeling 
referenced  in  section  IV  of  this 
document. 

VII.  Assistance  for  Applicants 

If  you  have  questions  about  this 
document  or  need  help  in  preparing  an 
application  for  approval  of  one  of  the 
PET  drugs  discussed  above,  contact 
John  A.  Friel  (address  above);  also, 
application  forms  are  available  from 
Friel's  office.  For  further  information 
and  assistance  visit  the  Internet  on  PET 
drugs  at  http//www.fda.gov/cder/ 
regulatory/pet/default.htm. 
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Vm.  Availability  of  Published 
Literature  and  Other  Resources 

The  published  literature  referenced  in 
section  III  of  this  document  is  listed  in 
the  appendix  to  this  document.  Copies 
of  the  published  literature,  FDA  reviews 
of  the  literature,  product  labeling 
referenced  in  section  IV  of  this 
document,  and  the  transcript  of  the  June 
28  and  29,  1999,  Advisory  Committee 
meeting  will  be  on  display  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Appendix:  Published  Literature  on  the 
Safety  and  Effectiveness  of  Reviewed  PET 
Drugs 
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DEPARTMENT  OF  hiEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  and  Drug  Ad|ninistration/lndustry 
Exchange  Workshop  on  Medical 
Device  Quality  Sy^ems  inspection 
Technique  (QSIT);  ^Public  Workshops; 
Addendum 


AGENCY:  Food  and 

HHS. 

action:  Notice. 


)rug  Administration, 


Drag 


The  Food  and 
(FDA)  is  announcii^g 
woricshop  in  the 
Exchange  Workshojps 
conducted  in  1999 
workshops  was  pu  dished 
Federal  Register  o: 
Topics  for  di 
Development  of 
Inspection  Techni 
Compliance  Prograbi 


iscussi  )n 


■Qial 


icue 


Administration 

an  additional 

s  of  FDA/Industry 

that  were 
The  original  list  of 

in  the 
September  10,  1999. 

include: 

ity  Systems 

(QSIT), 

and  Warning 


Letter  (Pilot),  Management  Controls, 
Corrective  and  Preventive  Action, 
Design  Controls,  and  Industry 
Perspective  QSIT.  This  additional 
workshop  will  enhance  the  medical 
device  community's  understanding  of 
QSIT,  and  the  device  industry's 
establishment  of  effective  quality 
systems,  thereby  preventing  regulatory 
problems  during  inspections. 

Date  and  Time:  The  meeting  will  be 
held  on  Wednesday,  March  29,  2000, 
8:30  a.m.  to  4:30  p.m. 

L/3cation:  The  meeting  will  be  held  at 
Carlsbad:  Four  Seasons  Resort — Aviara, 
7100  Four  Seasons  Point,  Carlsbad,  CA 
92009, 760-603-6800. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  along  with  $140  to  the  registrar 
by  Monday,  March  20,  2000.  Fees  cover 
refreshments,  organization  and  site  cost, 
and  materials.  Space  is  hmited, 
therefore  interested  parties  are 
encouraged  to  register  early.  Please 
arrive  early  to  ensure  prompt 
registration.  If  you  need  special 
accommodations  due  to  a  disability, 
please  inform  the  registrar  at  least  7 
days  in  advance  of  the  workshop.  A 
sample  registration  form  is  provided  at 
http://www.fda.gov/cdrh/meetings/ 
qsitmeetca.html. 

Contact:  Marcia  Madrigal,  FDA, 
Pacific  Region  (HFR  PA-150),  1301  Clay 
St.,  suite  1180-N,  Oakland,  CA  94612- 
5217,510-637-3980. 

Registrar  and  cosponsor:  Joyce  W. 
Williams,  San  Diego  Regulatory  Affairs 
Network  (SDRAN),  c/o  Arena 
Pharmaceuticals,  Inc.,  6166  Nancy 
Ridge  Dr.,  San  Diego,  CA  92121,  858- 
453-7200,  ext.  227,  FAX  858-453-7210, 
e-mail:  jwilliams@arenapharm.com. 

SUPPLEMENTARY  INFORMATION:  In  the  fall 
of  1999,  FDA  field  offices  began  using 
the  QSIT  nationwide  as  the  tool  for 
medical  device  inspections.  QSIT  was 
developed  using  a  collaborative  effort 
with  stakeholders  and  tested  in  the 
three  districts.  The  original  list  of 
workshops  was  published  in  the 
Federal  Register  of  September  10, 1999 
(64  FR  49192). 

This  additional  workshop  further 
implements  the  FDA  Plan  for  Statutory 
Compliance  (developed  under  section 
406  of  the  FDA  Modernization  Act  (21 
U.S.C.  393))  through  working  more 
closely  with  stakeholders  and  ensuring 
access  to  needed  scientific  and  technical 
expertise.  It  also  implements  a  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (Public  Law  104-121)  goal 
of  providing  outreach  activities  by 
Government  agencies  directed  to  small 
businesses. 


Dated:  March  6,  2000. 

William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-0892] 

Draft  Guidance  for  Industry  on  the 
Content  and  Format  of  New  Drug 
Applications  and  Abbreviated  New 
Drug  Applications  for  Certain  Positron 
Emission  Tomography  Drug  Products; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "PET  Drug 
Applications  — Content  and  Format  for 
NDA's  and  ANDA's."  The  draft 
guidance  is  intended  to  assist 
manufacturers  of  certain  positron 
emission  tomography  (PET)  drugs  in 
submitting  new  drug  applications 
(NDA's)  or  abbreviated  new  drug 
applications  (ANDA's)  in  accordance 
with  a  notice  entitled  "Positron 
Emission  Tomography  Drug  Products; 
Safety  and  Effectiveness  of  Certain  PET 
Drugs  for  Specific  Indications" 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATES:  Submit  written  comments  on  the 
draft  guidance  and  the  collection  of 
information  provisions  by  June  8,  2000. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  http:/www. fda.gov/cder/ 
guidance/index. htm  and  at  http:/ 
www.fda.gov/cder/regulatory/pet. 
Submit  written  requests  for  single 
copies  of  the  draft  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Requests  and  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Robert  K.  Leedham,  Jr.,  Center  for  Drug 
Evaluation  and  Research  (HFD-160), 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-7510. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "PET 
Drug  Applications — Content  and  Format 
for  NDA's  and  ANDA's."  The  draft 
guidance  is  intended  to  assist  the 
manufactiirers  of  certain  PET  drugs — 
fludeoxyglucose  (FDG)  F  18  injection, 
ammonia  N  13  injection,  and  sodium 
fluoride  F  18  injection — in  submitting 
NDA's  and  ANDA's  in  accordance  with 
a  notice  entitled  "Positron  Emission 
Tomography  Drug  Products;  Safety  and 
Effectiveness  of  Certain  PET  Drugs  for 
Specific  Indications"  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  notice  invites  the 
manufacturers  of  these  PET  drugs  to 
submit  NDA's  of  the  type  described  in 
section  505(b)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  355(b)(2))  or  ANDA's  under 
section  505(j)  of  the  act.  The  draft 
guidance  states  when  submission  of  a 
505(b)(2)  application  or  ANDA  is 
appropriate,  and  it  describes  the 
information  that  manufacturers  of  these 
PET  drugs  should  include  in  each  type 
of  application. 

This  Level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27,  1997).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  the  submission  of  505(b)(2) 
applications  and  ANDA's  in  accordance 
with  a  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes, 
regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (the  PRA)  (44  U.S.C.  3501- 
3520),  Federal  agencies  must  obtain 


approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comment  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

Title:  Draft  Guidance  for  Industry: 
PET  Drug  Applications — Content  and 
Format  for  NDA's  and  ANDA's. 

Description:  The  draft  guidance  is 
intended  to  assist  manufacturers  of 
certain  PET  drugs  in  submitting  NDA's 
or  ANDA's  in  accordance  with  the 
notice  entitled  "Positron  Emission 
Tomography  Drug  Products;  Safety  and 
Effectiveness  of  Certain  PET  Drugs  for 
Specific  Indications." 

Description  of  Respondents: 
Manufacturers  submitting  NDA's  or 
ANDA's  for  certain  PET  drugs. 

Burden  Estimate:  The  draft  guidance 
is  intended  to  assist  manufacturers  in 
preparing  NDA's  or  ANDA's  for  FDG  F 
18  injection,  ammonia  N  13  injection, 
and  sodium  fluoride  F  18  injection 
submitted  in  accordance  with  a  notice 
entitled  "Positron  Emission 
Tomography  Drug  Products;  Safety  and 
Effectiveness  of  Certain  PET  Drugs  for 
Specific  Indications"  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Most  of  the  collection  of 
information  resulting  from  this  draft 
guidance  is  contained  in  current 
regulations  for  submitting  NDA's  and 
ANDA's  to  FDA  under  part  314  (21  CFR 
part  314),  and  has  already  been 


reviewed  and  approved  by  OMB  as 
follows:  (1)  Information  collection 
required  under  part  314  is  approved  by 
OMB  until  November  30,  2001 ,  under 
OMB  control  number  0910-0001;  (2) 
information  collection  required  on  Form. 
FDA-356h  (Application  to  Market  a 
New  Drug,  Biologic,  or  Antibiotic  Drug 
for  Human  Use)  is  approved  by  OMB 
until  April  30,  2000.  under  OMB  control 
number  0910-0338;  and  (3)  information 
collection  required  on  Form  FDA-3397 
(User  Fee  Cover  Sheet)  is  approved  bv 
OMB  until  April  30,  2001,  under  OMB 
control  number  0910-0297. 

There  are  three  types  of  submissions 
requested  under  the  draft  guidance  that 
are  not  specifically  required  under  part 
314  or  Form  FDA-356h  or  Form  FDA- 
3397  and.  therefore,  need  to  be 
approved  by  OMB  under  the  PRA: 

1 .  Cover  letter — Manufacturers  should 
include  with  each  NDA  or  ANDA  a 
signed  and  dated  cover  letter  with  a 
clear,  brief  introductory  statement.  The 
draft  guidance  specifies  the  information 
that  should  be  contained  in  the  cover 
letter:  (1)  Purpose  of  the  application;  (2) 
type  of  submission;  (3)  name,  title, 
signature,  and  address  of  the  applicant; 
(4)  established  name  and  proprietary' 
name  for  the  proposed  drug  product; 
and  (5)  number  of  volimies  submitted. 

2.  Letter  of  authorization — 
Manufacturers  using  an  agent  or 
consultant  to  act  on  their  behalf  should 
include  with  each  NDA  or  ANDA  a 
letter  of  authorization,  signed  and 
attached  to  the  cover  letter,  that 
identifies  the  authorized  agent  or 
consultant. 

3.  Sample  statement — Manufacturers 
should  include  a  sample  statement 
when  responding  to  an  FDA  request  for 
a  representative  sample  of  the  drug 
product  proposed  for  marketing,  the 
drug  substance  or  components  used  in 
the  manufacture  of  the  drug  product,  or 
the  reference  standards.  The  draft 
guidance  provides  an  example  of  a 
sample  statement  notifying  FDA  that  the 
applicant  is  supplying  a  representative 
sample  of  the  drug  product,  the  drug 
substance  or  components,  or  the 
reference  standards. 

Based  on  FDA's  experience  with 
reviewing  NDA's  and  ANDA's  and  on 
its  knowledge  of  the  PET  drug 
manufacturing  conununity.  FDA  has 
estimated,  in  table  1  of  this  document: 
(1)  The  number  of  respondents  expected 
to  submit  cover  letters,  letters  of 
authorization,  and  sample  statements 
with  their  NDA's  or  ANDA's  as  set  forth 
in  the  draft  guidance;  (2)  the  number  of 
cover  letters,  letters  of  authorization, 
and  sample  statements  that  respondents 
will  submit  with  their  NDA's  or  ANDA's 
as  set  forth  in  the  draft  guidance;  and  (3) 
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the  amount  of  tim(  i 
respondents  to  s 
letters  of  authoriz^t 


it  will  take 
uHmit  cover  letters, 
ion,  and  sample 


NDA  s  and  ANDA's 


Cover  letters 
Letters  of  auttionzatJ<^n 
Sample  statements 
Total 


^There  are  no  capi  al  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


Dated:  March  6,  2q00 
Margaret  M.  Dotzel, 

Acting  Associate  Coiiimission 
[FR  Doc.  00-5866  Fi 
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Administration  (Hf^FA) 
ACTION:  Notice  of 


March  27,  2000, 
Practicing  Physicians 


fir  Dm 


m  eeting ' 


summary:  In 

10(a)  of  the  Feder^ 
Act,  this  notice 
the  Practicing  Phy  > 
Council.  This 
public. 

DATES:  The  raeetii^ 
March  27,  2000, 
p.m.,  e.s.t. 
ADDRESSES:  The 
the  Multipurpose 
Hubert  H.  Humph  ey 
Independence  Av(  nue 
Washington,  DC  2P201 
FOR  FURTHER 
Rudolf.  M.D.,J.D 
Practicing  Physicikn: 
Room  435-H,' Hubert 
Building,  200 
SW.,  Washington 
7874.  News  media 
should  contact  th« 
(202) 690-6145.  P 
HCFA  Advisory 
Information  Line 
free)/(410-786-93t79 
Internet  (http:// 
additional  inform 
committee  activities 


SUPPLEMENTARY 

Secretar\'  of  the 
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statements  with  their  NDA's  or  ANDA's 
as  set  forth  in  the  draft  guidance. 

Table  1.— ESTIMATED  Annual  Reporting  Burden' 


No.  of 
Respondents 


SO 

20 

1 


Numtjer  of 

Responses  per 

Respondent 


Total  Annual 
Responses 


50 

20 

1 


Hours  per 
Response 


1/2 
1/2 
1/2 


Total  Hours 


25 
10 

.5 
35.5 


er  for  Policy. 
d  3-7-00: 11:42  am] 


Financing 
HHS. 


I  leeting. 


accor  iance 


with  section 
Advisory  Committee 
antiounces  a  meeting  of 
icians  Advisory 
meeting  is  open  to  the 


is  scheduled  for 
8  a.m.  until  5 


will  be  held  in 
ioom  800,  Penthouse, 
Building,  200 
SW., 


INFORMATION  CONTACT:  Paul 
Executive  Director, 
s  Advisory  Council, 
H.  Humphrey 
Ind(  pendence  Avenue, 
DC  20201,  (202)690- 
representatives 
HCFA  Press  Office, 
ease  refer  to  the 
Ctmmittees 

877-449-5659  toll 
ocal)  or  the 
hcfa.gov/fac)  for 
tion  and  updates  on 


(1- 


wurw. 


IN  :ormation:  The 

Di  jpartment  of  Health 


and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  to  appoint  a  Practicing 
Physicians  Advisory  Council  (the 
Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Coimcil 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physiciaiis'  services,  as  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  under 
Medicare  or  Medicaid  in  the  previous 
year.  Members  of  the  Council  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  1 1  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act,  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Council  by  appropriate  action 
before  the  end  of  the  2-year  term.  The 
Council  held  its  first  meeting  on  May 
11,  1992. 

The  current  members  are:  Jerold  M. 
Aronson,  M.D.:  Richard  Bronfman, 
D.P.M.;  Wayne  R.  Carlsen,  D.O.;  Mary  T. 
Herald,  M.D. (pending  re-appointment); 
Sandral  Hullett,  M.D.;  Stephen  A. 
Imbeau,  M.D.;  Jerilynn  S.  Kaibel,  D.C.; 
Marie  G.  Kuffner,  M.D.;  Derrick  K. 
Latos,  M.D.;  Dale  Lervick,  O.D.;  Sandra 
B.  Reed,  M.D.;  Susan  Schooley,  M.D.; 
Maisie  Tam,  M.D.:  Victor  Vela,  M.D.; 
and  Kenneth  M.  Viste,  Jr.,  M.D.  The 


Council  Chairperson  is  Marie  G. 
Kuffner,  M.D.;  a  new  chair  is  to  be 
appointed. 

New  Council  members  and  a  new 
Chairperson  will  be  sworn  in  during  the 
meeting  (schedule  to  be  determined).  A 
brief  introduction  and  training  program 
to  familiarize  the  new  members  with 
their  responsibilities  and  expectations 
as  Council  members  will  be  conducted 
starting  at  8  a.m.  and  ending  at  10  a.m. 

Following  this  orientation  session,  the 
agenda  will  provide  for  discussion  and 
comment  on  the  following  topics: 

•  Collection  of  outpatient  encounter 
data  for  risk  adjustment  in 
Medicare-t-Choice; 

—  Implementation  issues  for 
physicians;  and 

—  Educating  physicians  on  data 
collection  requirements; 

•  Changing  roles  of  Carrier  Advisory 
Committees: 

Issues  concerning  education  of 
physicians; 

•  The  design  of  Advance  Beneficiary 
Notices;  and 

•  Practicing  physicians'  issues 
concerning  the  Medicare  Provider 
Enrollment  Form. 

For  additional  information  and 
clarification  on  the  topics  listed,  call  the 
contact  person  listed  above. 

Individual  physicians  or  medical 
organizations  that  represent  physicians 
that  wish  to  make  5-minute  oral 
presentations  on  agenda  issues  should 
contact  the  Executive  Director  by  12 
noon,  March  13,  2000,  to  be  scheduled. 
Testimony  is  limited  to  listed  agenda 
issues  only.  The  number  of  oral 
presentations  may  be  limited  by  the 
time  available.  A  written  copy  of  the 
presenter's  oral  remarks  should  be 
submitted  to  the  Executive  Director  no 
later  than  12  noon,  March  20,  2000,  for 
distribution  to  Council  members  for 
review  prior  to  the  meeting.  Physicians 
and  organizations  not  scheduled  to 
speak  may  also  submit  written 
comments  to  the  Executive  Director  and 
Council  members.  The  meeting  is  open 


Federal  Register /Vol.  65,  No.  48 /Friday,  March  10,  2000 /Notices 


13013 


to  the  pubUc,  but  attendance  is  Umited 
to  the  space  available.  Individuals 
requiring  sign  language  interpretation 
for  the  hearing  impaired  or  other  special 
accommodation  should  contact  John 
Lanigan  at  (202)  690-7418  at  least  10 
days  before  the  meeting. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee)  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C.  App.  2,  section  10(a)); 
45CFRpart  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  March  6.  2000. 
Nancy-Ann  Min  DeParle, 

Administrator.  Health  Care  Financing 

Administration. 

[FR  Doc.  00-5863  Filed  3-9-00;  8:45  am] 

BILLING  CODE  4l  20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Project:  The  Black  Lung 
Clinic  Program  Guidelines  (42  CFR  55a) 
(OMB  No.  0915-0081)  Extension 

The  purpose  of  the  Black  Lung  Clinic 
Program  (BLCP)  is  to  stimulate  and 
encourage  local  public  and  private 
agencies  to  improve  the  health  status  of 
coalworkers  and  to  increase 
coordination  with  other  programs  to 
assist  the  coalworkers  population.  The 
goal  of  the  BLCP  is  to  provide  services 
to  minimize  the  effects  of  respiratory 
and  pulmonary  impairments  of  coal 
miners.  Grantees  provide  specific 
diagnostic  and  treatment  procedures 
required  in  the  management  of  problems 
associated  with  black  lung  disease 
which  improve  the  functional  status, 
i.e.,  "quality  of  life",  of  the  miner  and 
reduces  economic  costs  associated  with 
morbidity  and  mortality  arising  from 
pulmonary  diseases. 

This  request  is  for  approval  of  the 
application  requirements  which  are 
included  in  the  program  guidelines  and 
the  program  regulation  (42  CFR  55a.201 
and  55a. 301).  Grantees  must  submit 
applications  annually  for  continued 
grant  support.  The  regulations  outline 
the  requirements  for  grant  applications 
for  States  (55a.201)  and  the  entities 
other  than  States  (55a. 301).  The  program 
guidelines  further  elaborate  on  these 
requirements. 

The  grant  application  form  is  cleared 
under  another  OMB  approval  (OMB  No. 
0920-0428).  The  burden  for  completing 
the  application  is  not  reflected  in  the 
Black  Lung  clearance  request  because 
the  burden  is  reported  in  the  clearance 
of  the  application  form.  The  current 
request  for  clearance  includes  on  hour 
of  burden,  to  keep  the  clearance  of  the 
program-specific  application 
requirements  on  the  OMB  database. 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer. 
Room  14-33,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  IVID  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  March  3,  2000. 
Jane  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  00-5836  Filed  3-9-00;  8:45  am] 
BILUNG  COOE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  April  2000. 
NAME:  National  Advisory  Council  on 
Nurse  Education  and  Practice 
(NACNEP). 

DATE  AND  TIME:  April  6,  2000;  8:30  a.m- 
5  p.m.;  April  7.  2000;  8:30  a.m.-3  p.m. 
PLACE:  Doubletree  Hotel  Rockville,  1 750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

The  meeting  is  open  to  the  public. 

Agenda:  Updates  on  and  discussion  of 
Department,  Agency,  Bureau,  and 
Division  activities,  and  the  legislative 
and  budget  status  of  programs;  report  of 
COGME/NACNEP  joint  plaiming 
workgroup;  discussion  of  final  draft  of 
the  National  Agenda  for  Nursing 
Workforce  Diversity  report;  update  on 
funding  allocation  methodology; 
MedPAC;  report  on  medical  errors;  and 
Council  strategic  planning  workgroups 
on  Workforce  and  Practice. 

Anyone  interested  in  obtaining  a 
roster  of  members,  minutes  of  the 
meeting,  or  other  relevant  information 
should  write  or  contact  Ms.  Elaine  G. 
Cohen,  Executive  Secretary,  National 
Advisory  Council  on  Nurse  Education 
and  Practice,  Parklawn  Building,  Room 
9-35,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
5786. 

Dated:  March  3.  2000. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  00-5837  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Use  of  Thymosin  [^  for 
Wound  Healing  Applications; 
Correction 

The  notice  published  in  the  February 
28,  2000  Federal  Register — annoimcing 
the  prospective  grant  of  an  exclusive 
license  for  use  of  thymosin  P4  for 
wound  healing  applications  (65  FR 
10505) — incorrectly  listed  one  of  the 
serial  numbers  for  the  subject  invention 
as  "60/094,960"  under  the  SUMMARY 
section.  NIH  is  publishing  this  notice4o 
correct  this  serial  number  to  read  "60/ 
094,690."  In  view  of  this  correction,  to 
allow  interested  parties  adequate  time  to 
respond,  the  DATES  section  is  also 
amended  to  read  "Only  written 
comments  and/or  license  applications 


13014 


by  the  National 
on  or  before  June  8, 
(lered.  " 


2C30 


which  are  receivec 
Institutes  of  Healtl 
2000  will  be  consi 

Dated:  March  6 
lack  Spiegel, 
Director.  Division  of 
and  Transfer,  Office 

[FR  Doc.  00-5785  Filfed  3-9-00:  8:45  ami 
BILLING  CODE  414O-01-4I 


DEPARTMENT  OF 
Office  of  the 


Secntary 


American  Samoa 
Commission 

AGENCY:  Office  of 
Interior. 

action:  Notice. 


conomic  Advisory 

ibsular  Affairs. 


summary:  The  Amferican 
Economic  Advisor  / 
(ASEAC)  will  conduct 
American  Samoa 

27  to  Thursday.  Mkrch 
purpose  of  the  hea  rings 
relevant  informatiiin 
Samoa  Government 
large  regarding  the 
development  of 

The  following  is 
dates,  time  and  lo<  ation 
Monday.  March  2> 
at  the  Fono  buildi 
testimonies  of  the 
President.  Speakei 
of  the  local  legisla  ure 

28  from  9  a.m.  to 
American  Samoa 
hear  testimonies  o 
government  offic 
p.m.  to  hear  testin^onies 
community 
from  9  a.m.  to  12 
Restaurant  to  hear 
businesses  and  tht 
Thursday,  March 
11:30  a.m.  at  the 
hear  testimonies 
parties  interested 
hearings  must  sub  m 
by  March  15,  200C 
Samoa  Economic 
745  Fort  Street, 
Hawaii,  96814: 
E-mail:  DOIASEAC@Ia 


11 


Fac 


u  u. 


a 


FOR  FURTHER 

Mi^aihata 
Suite  600,  Honol 
(808)535-4117; 
Office  of  Insular 
the  Interior,  1849 
4328,  Washington 
6816. 
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'echnology  Development 
f  Technology  Transfer. 


THE  iNTERIOR 


Samoa 
Commission 
hearings  in 
^om  Monday,  March 
30,  2000.  The 
is  to  gather 
from  the  American 
and  community-at- 
future  economic 
:  territory. 

the  schedule  of 

of  the  hearings: 
from  2  p.m.  to  5  p.m. 
I  igs  to  hear 
jovemor,  Senate 
and  other  members 
;  Tuesday.  March 
a.m.  at  the 
(Jommunity  College  to 
selected  local 
s.  From  5  p.m.  to  9 
from  the 
,  March  29. 
iloon  at  Pago  Bay 
testimonies  from 
community; 
from  9:30  a.m.  to 
Rtainmaker  Hotel  to 

other  officials.  All 
n  participating  in  the 
it  written  testimony 
to  the  American 
,  advisory  Commission. 
600.  Honolulu, 
(808) 538-8705  or 
va.net. 


Wedi  esdav 


:iO 


Si  ite  I 


INFORMATION  CONTACT:  Gail 
Hannefnan.  745  Fort  Street, 
Hawaii  96814, 
Nikolao  I.  Pula, 
yljffairs.  Department  of 
:  Street,  N.W.,  MS 
DC  20240,  (202)  208- 


Dated:  March  6,  2000. 
Ferdinand  Aranza, 

Director.  Office  of  Insular  Affairs. 

IFR  Doc.  00-5840  Filed  3-9-00;  8:45  am] 

BILLING  CODE  4310-93-M 

DEPARTMENT  OF  THE  iNTERIOR 

Fish  and  Wildiife  Service 

Notice  of  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.].  The  Klamath 
Fishery  Management  Council  makes 
reconmiendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objectives 
of  this  meeting  are  to  hear  technical 
reports,  to  discuss  and  develop  Klamath 
fall  chinook  salmon  harvest 
management  options  for  the  2000 
season,  and  to  make  recommendations 
to  the  Pacific  Fishery  Management 
Council  and  other  agencies.  The 
meeting  is  open  to  the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  2 
p.m.  to  5  p.m.  on  Sunday.  April  2.  2000. 

PLACE:  The  meeting  will  be  held  at  the 
Columbia  River  Doubletree  Hotel.  1401 
N.  Hayden  Island  Drive,  Portland, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
California  96097-1006,  telephone  (530) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  At  the 
April  2,  2000  meeting,  the  Klamath 
Fishery  Management  Council  may 
schedule  short  follow-up  meetings  to  be 
held  between  Monday,  April  3,  2000 
and  Thursday,  April  6,  2000  at  the 
Columbia  River  Doubletree  Hotel,  1401 
N.  Hayden  Island  Drive,  Portland, 
Oregon,  where  the  Pacific  Fishery 
Management  Council  will  be  meeting. 

For  background  information  on  the 
Klamath  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8,  1987  (52  FR  25639) 


Dated:  February  28,  2000. 
John  Engbring, 

Manager,  California/Nevada  Operations. 
[FR  Doc.  00-5730  Filed  3-9-00;  8:45  am) 
BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 
[WY-920-1310-01;  WYW140718] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  {b)(l),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW140718  for  lands  in  Niobrara 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW140718  effective  October  1, 
1999.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  increased 
rental  and  royalty  rates  cited  above. 

Mavis  Love, 

Acting  Chief,  Leasable  Minerals  Section. 
(FR  Doc.  00-5912  Filed  3-9-00;  8:45  am] 
BILLING  CODE  4310-22-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-1 31 0-01 ;  WYW1 41 501  ] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW141501  for  lands  in  Niobrara 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
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rates  $5.00  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 
The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW141501  effective  October  1, 
1999,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Mavis  Love,  "^ 

Acting  Chief,  Leasable  Minerals  Section. 
[FR  Doc.  00-5913  Filed  3-9-00;  8:45  am] 
BILLING  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  continued 
approval  for  the  collections  of 
information  for  30  CFR  parts  733  and 
876. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  9,  2000,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW,  Room  120- 
SIB,  Washington,  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  requests,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  the  address  listed  in 
ADDRESSES. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 


opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8  (d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
renewed  approval.  These  collections  are 
contained  in  30  CFR  part  733, 
Maintenance  of  State  programs  and 
procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approval  of  State 
programs,  and  part  876,  Acid  mine 
drainage  treatment  and  abatement 
program. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  of  adjustments  based  on 
reestimates  of  burden  on  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  be  included  in 
OSM's  submissions  of  the  information 
collection  requests  to  OMB. 

The  following  information  is  provided 
for  each  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Maintenance  of  State  programs 
and  procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approval  of  State 
programs,  30  CFR  733. 

OMB  Control  Number:  1029-0025. 
•  Summcn,':  This  part  provides  that  any 
interested  person  may  request  the 
Director  of  OSM  to  evaluate  a  State 
program  by  setting  forth  in  the  request 
a  concise  statement  of  facts  which  the 
person  believes  establishes  the  need  for 
the  evaluation. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  Any 
interested  person  (individuals, 
businesses,  institutions,  organizations). 

Total  Annual  Responses:  2. 

Total  Annual  Burden  Hours:  200 
hours. 

Title:  Acid  mine  drainage  treatment 
and  abatement  program,  30  CFR  876. 

OMB  Control  Number:  1029-0104. 


Summary:  This  part  establishes  the 
requirements  and  procedures  allowing 
State  and  Indian  Tribes  to  establish  acid 
mine  drainage  abatement  and  treatment 
programs  under  the  Abandoned  Mine 
Land  fund  as  directed  through  Public 
Law  101-508. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State 
govenmients  and  Indian  Tribes. 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  350. 

Dated:  March  6,  2000. 
Richard  G.  Bryson, 
Chief,  Division  of  Regulatory  Supfwrt. 
|FR  Doc.  00-5847  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  4310-OS-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

March  21 ,  2000  Board  of  Directors 
Meeting;  Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday,  March  21, 
2000,  1:00  p.m.  (Open  Portion)  1:30 
p.m.  (Closed  Portion) 
PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room.  1100  New 
York  Avenue.  N.W.,  Washington,  D.C. 

STATUS:  Meeting  Open  to  the  Public 

from  1:00  p.m.  to  1:30  p.m.  Closed 

portion  will  commence  at  1:30  p.m. 

(approx.) 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report. 

2.  OPIC  Africa  Investment  Council. 

3.  Appointment — Robert  B.  • 
Drumheller. 

4.  Approval  of  December  14,  1999 
Minutes  (Open  Portion). 
FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  p.m.) 

1.  Finance  Project  in  Equatorial 
Guinea. 

2.  Insurance  Project  in  Venezuela. 

3.  Insurance  Project  in  Brazil. 

4.  Finance  Project  in  Guatemala. 

5.  Finance  Project  in  Papua  New 
Guinea. 

6.  Approval  of  December  14,  1999 
Minutes  (Closed  Portion). 

7.  Pending  Major  Projects. 

8.  Pending  Reports. 
CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  March  8,  2000. 
Connie  M.  Downs, 

OPIC  Corporate  Secretary. 

|FR  Doc.  00-6025  Filed  3-8-00;  10:47  am| 

BILUNG  CODE  3210-01 -M 
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JUSTICE 


Office  of  Juvenile  Justice  and 
Delinquency  Previmtion 

[OJP(OJJDPH2631 

Announcement  of  the  Juvenile 
Mentoring  Program  Discretionary 
Competitive  Assistance  Program 

agency:  Office  of  1  ustice  Programs, 
Office  of  Juvenile  ]  ustice  and 
Delinquency  Preve  ntion.  Justice. 

ACTION:  Notice  of  splicitation. 


SUMMARY:  The 
and  Delinquency 
announcing  the 
announcement  sol 
for  the  Juvenile 
(JUMP). 


Offifce  of  Juvenile  Justice 
F  revention  is 
availability  of  a  program 

citing  applications 
Mentoring  Program 


en 


Slop 
'55  15 


DATES:  Applicatioi^s 
by  5:00  p.m..  ET, 
2000. 

ADDRESSES:  All 
should  be  mailed 
Office  of  Juvenile 
Delinquency  Prevqnt 
Justice  Resource 
Boulevard,  Mail 
20G50;  301'519' 
should  be  submitt4d 
paper,  double 
paper  in  a  standar( 
each  page  numben  sd 
Interested  applicants 
of  the  program 
OfJDP  Application 
Justice  Clearingh 
638-8736  or  sending 
on-Demand 
(askncjrs.org).  The 
announcement  an( 
also  available  at  O 
www.ojjdp.ncjrs 
current. html. 


FOR  FURTHER 

Travis  A.  Cain  or 
Program  Managers , 
Justice  and 
202-307-5914.  [T 
number. 


irize  d 
!  ard 


SUPPLEMENTARY 

action  is  autho 
Juvenile  Justice 
Prevention  Act  of 
(Pub.  L.  93^15;  4 
seq).  The  JUMP 
funding  for  one-to 
projects  for  youth 
failure,  dropping 
involvement  in  de 
including  gangs 
The  JUMP  progradi 
collaborative  effor : 
educational  agenc 
nonprofit  organize  tions 


must  be  received 
Tuesday,  May  23, 


ap  }Iication  packages 
delivered  to  the 
ustice  and 
ion,  c/o  Juvenile 
Center,  2277  Research 
2K,  Rockville,  MD 
.  The  application 
on  8V2-by  11-inch 
i  on  one  side  of  the 
12-point  font  with 
sequentially, 
can  obtain  a  copy 
andouncement  and  the 
Kit  from  the  Juvenile 
otise  by  calling  800- 
a  request  via  Fax- 
(800-438-8736)  or  e-mail 
program 

Application  Kit  are 
JDP's  Web  site  at 
ofg/grants/ 


INFOF  MATION  i 


contact: 

usan  Brunson, 
Office  of  Juvenile 
Delinqiiency  Prevention, 
lis  is  not  a  toll-free 


INfORMATtON:  This 

under  Part  G  of  the 
Delinquency 
974,  as  amended 
U.S.C.  5667e  ef 
p  ogram  provides 
one  mentoring 
It  risk  of  educational 

of  school,  or 
inquent  activities, 
d  substance  abuse, 
strategy  is  to  fund 
s  between  local 
es  and  public/private 
or  tribal  nations 


(  ut  I 


to  support  development  of  effective 
mentoring  programs  for  at-risk  youth. 
Applicants  should  target  at-risk  youth  in 
high  crime  areas  where  60  percent  or 
more  of  youth  in  the  participating 
school  are  approved  to  receive  Chapter 
I  funds  (Free  and  Reduced  Lunch 
Program)  under  the  Elementary  and 
Secondary  Education  Act  of  1965  and 
where  a  considerable  number  of  youth 
are  truant  or  drop  out  of  school  each 
year.  OJJDP  encourages  applications 
from  both  new  programs  and  those 
programs  with  proven  track  records  that 
want  to  expand  their  mentoring 
activities  in  accordance  with  this 
solicitation's  program  goals  and 
objectives.  National  organizations  are 
not  eligible  to  compete  for  funding 
available  through  this  effort.  Awards  of 
up  to  $210,000  for  3-year  budget  and 
project  periods  will  be  available. 

Dated:  March  7.  2000. 
John  J.  Wilson, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
|FR  Doc.  00-5908  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  4410-18-P 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NU>-12641 

National  Institute  of  Justice 
Announcement  of  the  Ninth  Meeting  of 
the  National  Commission  on  the  Future 
of  DNA  Evidence 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Announcement  of  the  ninth 
meeting  of  the  National  Commission  on 
the  Future  of  DNA  Evidence. 

DATES:  The  ninth  meeting  of  the 
National  Commission  on  the  Future  of 
DNA  Evidence  will  take  place  on 
Sunday,  April  9,  2000  from  1:00  p.m.  to 
5:00  p.m.,CDT,  and  on  Monday,  April 
10,  2000  from  9:00  a.m.  to  5:00  p.m., 
CDT. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Regal  Knickerbocker  Hotel,  163 
East  Walton  Place,  Chicago,  Illinois, 
60611.  Phone:  (312)  751-9205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  H.  Asplen,  AUSA, 
Executive  Director.  Phone:  (202)  616- 
8123.  [This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 


Act  of  1968,  Sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Background 

The  National  Commission  on  the 
Future  of  DNA  Evidence,  established 
pursuant  to  Section  3(2)A  of  the  Federal 
Advisory  Committee  Act  (FACA),  5 
U.S.C.  App.  2,  will  meet  to  carry  out  its 
advisory  functions  under  Sections  201- 
202  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  as  amended. 
This  meeting  will  be  open  to  the  public. 

The  purpose  of  the  National 
Commission  on  the  Future  of  DNA 
Evidence  is  to  provide  the  Attorney 
General  with  recommendations  on  the 
use  of  current  and  futtire  DNA  methods, 
applications  and  technologies  in  the 
operation  of  the  criminal  justice  system, 
from  the  crime  scene  to  the  courtroom. 
Over  the  course  of  its  Charter,  the 
Commission  will  review  critical  policy 
issues  regarding  DNA  evidence  and 
provide  recommended  courses  of  action 
to  improve  its  use  as  a  tool  of 
investigation  and  adjudication  in 
criminal  cases. 

The  Commission  will  address  issues 
in  five  specific  areas:  (1)  The  use  of 
DNA  in  postconviction  relief  cases,  (2) 
legal  concerns  including  Daubert 
challenges  and  the  scope  of  discovery  in 
DNA  cases,  (3)  criteria  for  training  and 
technical  assistance  for  criminal  justice 
professionals  involved  in  the 
identification,  collection  and 
preservation  of  DNA  evidence  at  the 
crime  scene,  (4)  essential  laboratory 
capabilities  in  the  face  of  emerging 
technologies,  and  (5)  the  impact  of 
future  technological  developments  in 
the  use  of  DNA  in  the  criminal  justice 
system.  Each  topic  will  be  the  focus  of 
the  in-depth  analysis  by  separate 
working  groups  comprised  of  prominent 
professionals  who  will  report  back  to 
the  Commission. 

Dated:  March  6,  2000. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  00-5893  Filed  3-9-00;  8:45  am] 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

summary:  The  U.S.  Department  of  Labor 
(USDOL),  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
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consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA),  Office  of 
Workforce  Security  (OWS),  is  soliciting 
comments  concerning  a  proposed  new 
collection  of  survey  data  necessary  to 
perform  a  benefit-cost  analysis  of  the 
self-employment  assistance  (SEA) 
program. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
May  9,  2000. 

ADDRESSES:  Wayne  Gordon,  USDOL, 
200  Constitution  Avenue,  N.W.,  Room 
S-^231,  Washington,  DC  20210,  Phone: 
(202)  208-5915  x200  (this  is  not  a  toll- 
free  number),  fax:  (202)  219-8506  (this 
is  not  a  toU-ft^ee  number),  e-mail: 
wgordon@doleta.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Gordon,  USDOL,  200 
Constitution  Avenue,  N.W.,  Room  S- 
4231,  Washington,  DC  20210,  Phone: 
(202)  208-5915  x200  (this  is  not  a  toll- 
free  number),  fax:  (202)  219-8506  (this 
is  not  a  toll-ft'ee  number),  e-mail: 
wgordon@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background: 

As  part  of  its  mandate  under  Section 
906  of  the  Social  Security  Act  to 
establish  a  continuing  and 


comprehensive  program  of  research  to 
evaluate  the  unemployment 
compensation  system,  the  USDOL,  ETA, 
OWS,  is  conducting  a  study  of  benefits 
and  costs  of  Unemployment  Insurance 
(UI)  SEA  programs  that  are  currently 
operating  in  a  small  number  of  States. 
This  requires  conducting  a  telephone 
survey  to  gather  information  regarding 
the  programs'  impacts  on  society, 
employers,  participants,  nonparticipants 
cuid  the  government  sectors.  As  a 
complement  to  the  benefit-cost  analysis, 
DOL  wishes  to  assemble  an  inventory  of 
knowledge  of  current  SEA  programs  to 
assist  States  wishing  to  implement  a 
SEA  program. 

The  study  is  following  through  on 
recommendations  included  in  a  report 
to  Congress  on  implementation  of  the 
prior  Unemployment  Insurance  (UI) 
Self-Employment  Assistance 
Demonstration.  That  report,  which 
recommended  that  the  program  be  made 
permanent,  identified  a  need  for  follow 
up  on  program  participants  and  the 
desirability  of  benefit-cost  analysis. 

In  accomplishing  this  overall  purpose, 
the  study  will  do  the  following:  (1) 
Determine  the  net  benefits  of  SEA 
programs;  (2)  obtain  the  necessary  SESA 
and  SEA  participant  cost  information 
associated  with  these  programs;  (3) 
perform  an  analysis  of  program-to- 
program  variation  in  service  provision 
and  other  program  variables;  (4)  develop 
a  complete  demographic  profile  of 
current  SEA  participants  and  identify 
the  impacts  of  this  relatively  new 
reemployment  strategy  on  labor  market 
outcomes  for  these  participants  with 
regard  to  their  total  employment  in 
wage  and  salary  and  self-employment 
(weeks  worked),  total  earnings,  and  any 
subsequent  claims  for  unemployment 
benefits;  and  (5)  inventory  the  different 
administrative  configurations  and 
service  packages  offered  within  the 
participating  States  to  provide 
information  to  other  participating  States 
on  cost-effective  strategies  and  to  assist 
States  wishing  to  implement  a  SEA 
program. 


II.  Current  Actions 

To  examine  these  issues,  ETA  is 
planning  to  collect  survey  data  from 
random  samples  of  present  and  past 
SEA  participants  in  three  designated 
States.  The  survey  will  collect  data 
unavailable  from  administrative  records. 
These  data  include  detailed  information 
on  background  characteristics  of  sample 
members,  including  characteristics  of 
their  pre-layoff  jobs;  information  on 
their  employment  and  earnings  and  job 
characteristics  following  receipt  of  UI; 
and  information  on  their  participation 
in  any  reemployment  services,  more 
specifically,  the  SEA  program. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technolog}', 
e.g.,  permitting  electronic  submissions 
of  responses. 

Type  of  Review:  New. 

Agency:  U.S.  DOL,  ETA,  Office  of 
Workforce  Security. 

Title:  Benefit-cost  Analysis  of  the  Self- 
Employment  Assistance  program. 

Agency  Number:  1205. 

Affected  Public:  Present  and  past 
participants  in  (SEA)  programs  in 
Maine,  New  York  and  New  Jersey. 


Cite/reference 

1 

Average  time 

per  response      Burden  (hours) 
(minutes) 

Participant  survey  

1200 

One  time 

1200 
1200 

10 

200 

Totals 

200 

Total  Burden  Cost:  $35,000.00. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 


collection  request;  they  will  also 
become  a  matter  of  public  record. 


Dated:  March  6,  2000. 
Grace  A.  Kilbane, 

Administrator.  Office  of  Workforce  Security. 
|FR  Doc.  00-5843  Filed  3-9-00:  8:45  ami 
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Employment  and|  Training 
Administration 
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action:  Notice. 
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below  on  or  before 


ADDRESSES 

of  Workforce 
Employment 
Avenue  NW., 
Washington,  DC 
5257— not  a  toll 
internet  address: 
and/or  FAX:  (202 


Timo  hy  F.  Sullivan,  Office 
Seci  irity.  U.S. 
Service,  200  Constitution 
RocmN-4464, 

2  0210.(202-219- 
fi  ee  number)  and 
suIlivan@doleta.gov 
-208-5844). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Information  on 


tiie' 


ths 


services  is  necess^ 
States  are 
requirements  of 
as  amended  by 
Investment  Act 
data  items  are 
reporting  to  the 
part  of  other  i 
determine  if  the 


lasic  labor  exchange 
to  assure  that  the 
complying  with  legal 

Wagner-Peyser  Act, 
Workforce 
(VilA)  of  1998.  Program 
req  aired  from  States 

D  jpartment  of  Labor  as 
nfoi  mation  in  order  to 
S  tales  are  complying 


with  the  basic  labor  exchange 
requirements. 

Information  regarding  employment 
and  training  services  provided  to 
veterans  by  State  public  employment 
services  agencies  must  be  collected  by 
the  Department  of  Labor  to  satisfy 
legislative  requirements,  as  follows:  (a) 
To  report  aimually  to  Congress  on 
specific  services  (38  U.S.C.  2007(c)  and 
2012(c));  (b)  to  establish  administrative 
controls  (38  U.S.C.  2007  (b));  and  (c)  for 
administrative  purposes.  These  data  are 
reported  on  the  VETS  200  A  and  B,  the 
VETS  300,  and  the  Manager's  Report. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  is  requesting  an 
extension  of  the  Employment  Service 
Program  Reporting  System  with  changes 
to  data  elements,  definitions,  reporting 
instructions  and/or  reporting 
requirements  from  the  current  end  date 
of  Jime  30,  2000  to  a  new  end  date  of 
June  30,  2002. 

The  Veterans'  Employment  and 
Training  Service  is  requesting  the 
collection  of  data  for  Campaign  Veterans 
which  are  veterans  who  served  on  active 
duty  in  the  United  States  armed  forces 
during  a  war  on  in  a  campaign  or 
expedition  for  which  a  campaign  badge 
or  expeditionary  medal  has  been 
authorized.  The  Secretary  of  Labor  is 
required  under  WIA  to  collect  this 
information.  This  data  collection  will 
replace  information  currently  collected 
on  the  ETA-9002A  under  the  Service 
Members  Occupation  Conversion  and 
Training  Act  (SMOCTA)  (P.L.  102^84). 


In  light  of  WIA  and  in  response  to  the 
requirements  of  the  Government 
Performance  and  Results  Act  (GPRA)  of 
1993,  the  national  call  for  government 
programs  to  be  more  accountable  and 
results  oriented,  the  Department  of 
Labor  (DOL),  Employment  and  Training 
Administration  (ETA),  Office  of 
Workforce  Security,  United  States 
Employment  Service  (USES)  will  begin 
steps  to  establish  performance  measures 
for  the  public  labor  exchange  program 
in  conjunction  with  WIA  activities  and 
One-Stop  delivery  system 
implementation. 

The  United  States  Employment 
Service  will  work  cooperatively  with 
States  and  other  stakeholders  to  develop 
program  specific  performance  measures 
which  will  be  released  for  comment  at 
a  later  date. 

The  proposed  measures  are  a  starting 
point  for  development  of 
comprehensive  measures  for  the  labor 
exchange  function  of  the  One-Stop 
delivery  system.  It  is  the  Department's 
intent  to  use  the  comments  received  to 
develop  performance  measures  for 
implementation  on  July  1,  2001. 

The  effort  to  finalize  the  performance 
measures,  to  identify  the  data  elements 
needed  to  produce  the  performance 
measures  and  to  define  specific  changes 
to  the  ETA  reporting  requirements  will 
take  several  months  to  accomplish. 

In  consideration  of  these  issues,  the 
Department  is  requesting  an  extension, 
with  change,  of  the  Employment  Service 
Program  Reporting  System  from  the 
current  end  date  of  June  30,  2000  to  a 
new  end  date  of  June  30,  2002. 

This  is  a  request  for  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (PRA95)  (44  U.S.C.  3506(c)(2)(A) 
to  extend  collection  of  the  Employment 
Service  Program  Reporting  System  data 
previously  approved  and  assigned  OMB 
Control  No.  1205-0240  and  the  data 
reporting  for  the  ETA-9002A,B  and  C 
including  the  data  reporting  for  the 
VETS  200  A  and  B,  the  VETS  300,  and 
the  Manager's  Report  on  services  to 
veterans  and  record  keeping. 

Type  of  Review:  Extension  with 
change. 

Agency:  Employment  and  Training 
Administration. 

Title:  Employment  Service  Program 
Reporting  System. 

OMB  Number:  1205-0240. 

Total  Respondents:  54  States  and 
territories. 

Estimated  Burden  Hours:  7213. 
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Reports 


Respond- 
ents 


Frequency 


Total 
responses 


Average  time  per 

response 

(hours) 


Burden 
(hours) 


USES  Rpt.  . 
VETS  Rpt.  . 
USES  Rec. 
VETS  200A 
VETS  200B 
VETS  300  .. 
Mgt.  Report 
Totals  .. 


54 
54 
54 
54 
54 
54 
1600 


Quarterly 
Quarterly 
Annually 
Quarterly 
Quarterly 
Quarterly 
Quarterly 


216 

216 

54 

216 


2.75  .. 
.25  .... 
12.00 
.85  .... 


216  i  .85  .. 

216  I  1.00 
6400  '  .83  .. 
7534  I 


594 

54 

648 

184 

184 

216 

5333 

7213 


Total  Burden  Cost  (capital/startup:  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  March  6.  2000. 
Grace  A.  Kilbane, 

Administrator,  Office  ofWorlcforce  Security. 
[FR  Doc.  00-5845  Filed  3-9-00;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Corps:  Final  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 
Job  Corps  Center  Located  on 
Schoolland  Woods  Road  (the  Former 
Ladd  Center)  in  Exeter,  Rl 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Final  Finding  of  No  Significant 
Impact  (FONSI)  for  the  New  Job  Corps 
Center  to  be  located  on  Schoolland 
Woods  Road  (the  former  Ladd  Center)  in 
Exeter,  Rhode  Island. 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of  Job 
Corps  gives  final  notice  of  the  proposed 
construction  of  a  new  Job  Corps  Center 
on  Schoolland  Woods  Road  (the  former 
Ladd  Center),  Exeter,  Rhode  Island,  and 
that  this  construction  will  not  have  a 
significant  adverse  impact  on  the 
environment.  In  accordance  with  29 
CFR  11.11(d)  and  40  CFR  1501.4(e)(2), 
a  preliminary  FONSI  for  the  new  Exeter 
Job  Corps  Center  was  published  in  the 
October  14,  1999  Federal  Register  (64 
FR  55754-55755).  Copies  of  the 


environmental  assessment  (EA)  were 
made  available  to  all  interested  parties, 
and  two  organizations  submitted 
comments  on  the  EA  and  FONSI.  ETA 
has  reviewed  all  comments  submitted, 
jmd  has  issued  an  addendum  to  the  EA 
correcting  factual  errors  identified 
during  the  public  review  and  comment 
period.  ETA  has  determined  that  the 
issues  and  concerns  raised  during  the 
public  comment  period  do  not  affect  the 
conclusions  of  the  EA  or  the  finding  of 
no  significcuit  impact.  This  notice  serves 
as  the  Final  Finding  of  No  Significant 
Impact  for  construction  of  the  new- 
Exeter  Job  Corps  Center  to  be  located  on 
Schoolland  Woods  Road  (the  former 
Ladd  Center)  in  Exeter,  Rhode  Island. 
EFFECTIVE  DATE:  March  10,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA,  the  addendimi  to  the 
EA,  or  comments  submitted  by 
interested  parties  can  be  obtained  by 
contacting  Michael  O'Malley, 
Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Room  N- 
4659,  Washington,  DC,  20210,  (202) 
219-5468  ext  115  (this  is  not  a  toll-fi-ee 
number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  14,  1999,  the  ETA 
published  an  environmental  assessment 
(EA)  and  a  preliminciry  finding  of  no 
significant  impact  (FONSI)  for 
construction  of  a  new  Job  Corps  Center 
on  approximately  19.65  acres  located  on 
Schoolland  Woods  Road  in  Exeter, 
Rhode  Island.  The  proposed  project 
parcel  is  located  within  the  former  Ladd 
Center,  an  approximately  270  acre 
facility  which  served  as  an  institution 
for  the  care  and  rehabilitation  of  the 
developmentally  disabled.  The  project 
includes  renovation  of  two  existing 
buildings  and  construction  of  three  new 
buildings  on  the  proposed  property 
parcel,  which  will  be  leased  by  the 
Department  of  Labor  from  the  State  of 
Rhode  Island  for  a  term  of  50  years.  The 
Exeter  Job  Corps  Center  will  provide 
training  and  support  for  200  resident 


students.  The  EA  prepared  by  the  ETA 
concluded  that  the  construction  of  a 
new  Job  Corps  Center  at  the  proposed 
property  parcel  would  have  no 
significant  negative  impacts  on  the 
natural,  cultural,  or  social  environment 
in  the  surrounding  community.  Due  to 
the  adaptability  of  the  existing 
structures  on  the  site,  the  lack  of 
alternative  construction  sites,  and  the 
absence  of  any  identified  adverse 
environmental  impacts  from  locating  a 
Job  Corps  Center  at  the  subject  property, 
the  "Continue  Construction  as 
Proposed"  alternative  was  selected,  and 
a  finding  of  no  significant  impact  was 
made.  Although  the  Department  of 
Labor's  NEPA  compliance  procedures 
do  not  require  a  public  comment  period 
for  an  environmental  assessment  that 
results  in  a  finding  of  no  significant 
impact,  the  ETA  voluntarily  published 
the  FONSI  for  the  Exeter  Job  Corps 
Center  as  a  preliminary  finding,  and 
provided  a  30-day  public  comment 
period. 

Discussion  of  Public  Comments  and 
Interagency  Review 

The  ETA  received  written  conmients 
from  three  public  agencies:  (1)  the  Town 
Council  for  the  Town  of  Exeter,  Rhode 
Island;  (2)  the  Planning  Board  for  the 
Town  of  Exeter,  Rhode  Island;  and  (3) 
the  United  States  Environmental 
Protection  Agency,  Region  I.  Rhode 
Island  Program.  All  three  agencies 
disagreed  with  the  ETA's  finding  of  no 
significant  impact,  and  offered 
comments  on  the  EA. 

Comments  From  the  Town  of  Exeter 
Town  Council 

The  Town  of  Exeter  Town  Council 
provided  twelve  specific  comments 
and/or  questions  regarding  the  EA 
prepared  by  the  DOL.  The  first  comment 
was  that  the  format  of  the  EA  appeared 
to  be  based  on  the  ASTM  standard  for 
Phase  I  environmental  site  assessments 
(ESA),  and  the  Town  Council 
questioned  whether  the  EA  was 
prepared  primarily  to  relieve  the  ETA  of 
CERCLA  liability  and  to  provide  a 
boilerplate  for  a  finding  of  no  significant 
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1 — Purpose  and  Scope 


had  not  been  cor 
past  uses  of  the  pr 


and  Section  4.1 —  'acility 
Characteristics).  7  le  EA  was  prepared 
by  a  contractor  to  Jie  ETA  under  a 
specific  scope  of  \  rork  that  included 
both  (1)  an  ASTM  phase  I 
environmental  siti  i  assessment  to 
identify  potential  [^ERCLA  liabilities 
associated  with  th  3  proposed  project 
parcel;  and  (2)  an  3valuation  of  potential 
environmental  im  jacts  associated  with 
the  project,  in  ace  irdance  with  the 
NEPA  implement;  tion  regulations 
promulgated  by  the  DOL.  Combining 
these  two  environ  nentally  related  tasks 
in  a  single  scope  of  work  complies  with 
the  Council  on  En  /ironmental  Quality 
NEPA  regulations  on  paperwork 
reduction  (40  CFF  1500.4).  The  EA  was 
designed  to  provi(  e  a  format  for 
publication  of  a  F(  )NSI  if  no  significant 
impact  was  identi  led.  or  for 
development  of  ai  environmental 
impact  statement  EIS)  if  a  potentially 
significant  impact  was  identified.  The 
DOL  believes  that  the  scope  of  work  and 
format  for  this  EA  satisfy  the  intent  and 
specific  requirem«  nts  of  the  NEPA. 
The  second  con:  ment  expressed 
concern  that  the  R  [lode  Island 
Department  of  Mental  Health, 
Retardation,  and  Hospitals  (DMHRH) 
ulted  regarding  the 
pperty  (Section  1.2 — 
Sources  of  Inform  ition  and  Section 
4.3.5.5 — Standard  Historical  Sources). 
During  preparatio  i  of  the  EA,  several 
interviews  were  ci  »nducted  with 
representatives  of  the  Rhode  Island 
Economic  Develoj  iment  Corporation 
(EDC)  who  had  pe  rsonal  knowledge  of 
the  site  and  of  the  past  uses  of  the 
property,  and  written  records 
concerning  the  pa  it  uses  of  the  property 
were  also  reviewe  1.  Based  on  the 
available  informal  on,  there  are  no 
indications  that  a(  ditional  information 
from  the  DMHRH  would  have  any  affect 
on  the  determinat  on  of  either  the 
potential  CERCL/i  liability  of  the 
property  or  the  potential  environmental 
impacts  from  the  iroposed  Job  Corps 
Center.  The  findii  g  of  no  significant 
impact  is  therefor  (  reasonable,  and  the 
EA  has  not  been  e  lited  in  response  to 
this  comment. 

The  third  comn  ent  from  the  Town 
Council  suggestec  that,  because  the 
specific  vocationa  curriculum  at  the 
proposed  Job  Corj  s  Center  has  not  yet 
been  finalized,  en  .'ironmental  concerns 
from  Job  Corps  trd  ining  operations 
(Section  3.1 — Pro  (osed  Job  Corps 
Center)  cannot  be  thoroughly  evaluated 
at  this  time.  Althc  ugh  the  specific 
vocational  currici  lum  has  not  yet  been 
finalized,  the  pro[iosed  vocations 
include  carpentr\'  and  masonry.  Both  of 
these  trades  are  ir  eluded  in  vocational 


programs  at  Job  Corps  centers 
throughout  the  nation,  and  neither  of 
these  trades  is  associated  with 
significant  air,  water,  noise,  hazardous 
weiste,  or  solid  waste  pollution  at  any  of 
the  centers  in  which  they  are  taught. 
The  finding  of  no  significant  impact  is 
therefore  reasonable,  and  the  EA  has  not 
been  edited  in  response  to  this 
comment. 

The  fourth  comment  pointed  out  that 
the  proposed  student  population  listed 
in  the  EA  (Section  3.2— Facility 
Characteristics)  was  200  residential 
students  and  100  non-resident  students, 
whereas  the  final  project  proposal  was 
for  200  residential  students  only.  The 
removal  of  non-resident  students  from 
the  proposed  Job  Corps  Center  has  no 
effect  on  the  finding  of  no  significant 
impact,  however,  except  possibly  to 
reduce  even  further  the  anticipated 
impacts  on  vehicular  traffic,  noise,  and 
non-source  air  pollution.  Although  this 
error  has  no  bearing  on  the  finding  of  no 
significant  impact,  the  proposed  student 
population  was  corrected  in  an 
addendum  to  the  EA  published  on 
January  14,  2000. 

The  fifth  comment  stated  that  the 
review  of  the  United  States  Geological 
Survey  (USGS)  7.5  minute  topographic 
map  (Section  4.3.5.4)  conducted  as  part 
of  the  Phase  I  ESA  was  inadequate,  and 
suggested  that  further  evaluation  of  the 
Queen's  River  aquifer  should  have  been 
included  in  this  section.  This  section  of 
the  ESA  was  intended  only  to  provide 
an  evaluation  of  recognized 
environmental  conditions  and  potential 
liabilities  that  could  be  identified 
through  an  evaluation  of  the  USGS  7.5 
minute  topographic  map,  and  was  not 
intended  to  include  an  in-depth 
discussion  of  existing  groundwater 
conditions.  The  EA  report  has  not  been 
edited  in  response  to  this  comment. 

The  sixth  and  seventh  comments 
correctly  pointed  out  that  the  Town  of 
Exeter  is  incorrectly  identified  as  the 
"City  of  Exeter'in  several  sections  of  the 
EA,  and  that  the  EA  (Section  5.2.1— 
Land  Use)  incorrectly  identifies  a 
downtown  area  of  Exeter.  Although  they 
have  no  bearing  on  the  finding  of  no 
significant  impact,  both  of  these  errors 
have  been  corrected  in  an  addendum  to 
the  EA  published  on  January  14,  2000. 

The  eighth  comment  from  the  Town 
Council  referenced  the  EA's  description 
of  adjoining  property  land  use  (Section 
5.2.1).  The  town  council  stated  that,  due 
to  the  presence  of  wetlands,  farmland, 
and  undeveloped  property  parcels 
surrounding  the  former  Ladd  Center, 
impacts  to  groundwater  from  the  project 
may  have  "unforeseeable  and 
irreparable  consequences,  and  *   *   * 
justifies  the  need  for  further 


assessment."  The  DOL  recognizes  the 
concern  for  protection  of  groundwater 
in  this  area,  and  all  buildings,  surface 
improvements,  sewage  disposal 
systems,  and  storm  water  control 
systems  will  be  constructed  in 
accordance  with  Rhode  Island 
Department  of  Environmental 
Management  (RIDEM)  guidelines  and 
regulations  to  minimize  impacts  to 
groundwater.  The  nature  of  surrounding 
land  use  will  not  effect  the  DOL's  ability 
to  protect  groundwater  resources,  and 
therefore  does  not  affect  the  finding  of 
no  significant  impact.  The  EA  correctly 
describes  adjoining  property  use,  and 
has  not  been  edited  in  response  to  this 
comment. 

The  ninth  comment  from  the  Town 
Council  identified  an  incorrect  spelling 
of  a  Town  Council  representative 
(Section  5.2.2 — Demographics  and 
Socio-Economic).  Although  the  error 
has  no  bearing  on  the  finding  of  no 
significant  impact,  the  spelling  was 
corrected  in  an  addendum  to  the  EA 
published  on  January  14,  2000. 

The  tenth  comment  referenced  the 
EA's  description  of  historical  land  use 
(Section  5.2.3),  which  stated  that  an 
archaeological  assessment  of  the  Ladd 
Center  property  was  warranted  "due  to 
the  parcel's  favorable  environmental 
characteristics  such  as  well-drained 
soils  *  *   * ,  level  topography  and 
abundance  of  nearby  freshwater 
wetlands."  The  towMi  council  stated  that 
these  conditions  created  the  potential 
for  "imforeseeable  and  irreparable 
consequences,  and  *   *   *  justifies  the 
need  for  further  assessment."  As 
indicated  above,  the  DOL  recognizes  the 
concern  for  protection  of  groundwater 
in  this  area.  This  section  of  the  EA, 
however,  is  intended  only  to  focus  on 
the  potential  for  historic  and/or 
archaeological  resources  on  the 
proposed  project  parcel.  Since  the  EA 
(and  a  subsequent  archaeological 
assessment  of  the  entire  Ladd  Center  by 
the  Rhode  Island  Economic 
Development  Corporation)  did  not 
identify  any  historically  significant  or 
archaeologically  sensitive  areas  on  or 
immediately  adjacent  to  the  proposed 
Job  Corps  parcel,  the  finding  of  no 
significant  impact  is  reasonable.  The  EA 
has  not  been  edited  in  response  to  this 
comment. 

The  eleventh  comment  from  the  Town 
Council  stated  that  the  EA's  description 
of  the  Exeter  Fire  Department  (Section 
5.2.7.3 — Fire/Rescue/Emergency)  as  a 
full  time  department  providing  24  hour 
service  was  incorrect;  the  Exeter  Fire 
and  Rescue  Departments  are  part-time 
volunteer  agencies.  This  error  was 
corrected  in  an  addendum  to  the  EA 
published  on  January  14,  2000,  but  the 
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error  has  no  bearing  on  the  finding  of  no 
significant  impact. 

The  final  comment  stated  that 
insufficient  information  was  researched 
in  order  to  support  the  EA's  statement 
that  "wastewater  flows  and  resultant 
demand  on  the  regional  infrastructiue 
will  not  increase  significantly"  (Section 
6.1.1 — Hydrogeology).  The  term 
"regional  infrastructure",  as  applied  to 
wastewater  disposal,  generally  refers  to 
municipal  sewer  lines,  wastewater 
pumping  stations,  and  publicly  owned 
treatment  facilities.  Wastewater  disposal 
for  the  proposed  project  will  be 
managed  through  an  individual  sewage 
disposal  system  (ISDS)  in  accordance 
with  RIDEM  guidelines  and  regulations, 
and  therefore  will  have  no  impact  either 
on  groundwater  on  the  regional 
wastewater  infrastructure.  The  DOL 
believes  that  the  finding  of  no 
significant  impact  is  justified,  and  the 
EA  has  not  been  edited  in  response  to 
this  comment. 

Comments  From  the  Town  of  Exeter 
Planning  Board 

The  Exeter  Planning  Board  submitted 
a  letter  objecting  to  the  finding  of  no 
significant  impact,  stating  that  they  felt 
an  EIS  was  required.  The  Planning 
Board  included  twenty-one  specific 
comments  on  the  EA. 

Their  first  comment  criticized  the 
database  information  used  by  the  DOL 
in  preparation  of  the  ESA  portion  of  the 
report  (Section  4.3 — Environmental 
Records  Review),  suggesting  that  the  site 
specific  information  contained  in  the 
database  should  have  been  verified.  The 
use  of  environmental  databases  to 
identify  known  environmental  concerns 
is  standard  practice  in  the  preparation 
of  an  ESA.  Field  verification  of  the 
database  information  is  not  required  or 
recommended  in  the  ASTM  Standard 
Practice  for  Environmental  Site 
Assessments.  The  DOL  believes  that  the 
information  used  in  preparing  the  ESA 
was  reliable,  and  this  comment  has  no 
bearing  on  the  finding  of  no  significant 
inapact. 

The  second  comment  requested  that 
the  impacts  of  leaking  underground 
storage  tanks  (UST)  at  the  Exeter  Mall 
site  should  be  included  in  the  ESA 
portion  of  the  report  (Section  4.3.2.2 — 
Leaking  Underground  Storage  Tank 
Sites).  This  section  of  the  EA  report  was 
generated  from  a  RIDEM  database  of 
leaking  UST  sites,  which  reported  no 
leaking  UST  sites  within  a  0.5  mile 
radius  of  the  proposed  Job  Corps 
property  parcel.  A  database  search  of  0.5 
mile  radius  is  specified  in  the  ASTM 
Standard  Practice  for  Environmental 
Site  Assessments.  The  proposed  project 
will  not  have  any  impact  on  the  site 


referenced  by  the  Planning  Board,  and 
this  comment  has  no  bearing  on  the 
finding  of  no  significant  impact. 

The  third  comment  from  the  planning 
board  suggested  that  insufficient 
information  was  obtained  through 
consultation  with  interested  parties 
(Section  4.4.2 — Interviews  with 
Knowledgeable  Parties)  for  assessment 
of  known  environmental  conditions. 
The  Board  suggested  that  additional 
assessment  of  the  6  USTs  on  the  Ladd 
Center  property  should  be  conducted, 
and  they  suggested  that  the  DOL  should 
have  consulted  with  the  RIDEM,  former 
property  managers,  town  officials,  the 
Nature  Conservatory,  and  the  Audubon 
Society.  The  DOL  believes  that 
additional  assessment  of  the  6  USTs 
identified  on  the  Ladd  Center  is  not 
necessary  for  satisfactory  completion  of 
the  EA,  since  these  tanks  are  not  located 
on  or  immediately  adjacent  to  the 
proposed  Job  Corps  property  parcel,  and 
the  proposed  project  will  not  have  any 
impact  on  surface  or  subsurface  soils  in 
the  vicinity  of  the  USTs.  With  respect  to 
the  adequacy  of  the  interviews 
conducted,  the  DOL  believes  that 
sufficient  interviews  were  conducted  to 
satisfy  the  informational  requirements 
of  both  the  phase  I  ESA  and  the 
requirements  for  an  EA  under  the  DOL 
NEPA  implementation  regulations. 

The  fourth  comment  suggested 
possible  environmental  impacts  due  to 
the  presence  of  mercury  in  fluorescent 
light  bulbs  throughout  the  buildings  to 
be  renovated  under  this  project.  The 
fluorescent  light  bulbs  were  identified 
as  a  recognized  environmental 
condition  in  the  ESA  section  of  the  EA 
(Section  4.5 — Findings  and 
Conclusions).  As  discussed  in  Section 
6.3.5  of  the  EA,  any  fluorescent  light 
fixtures  removed  during  renovation 
activities  will  be  disposed  of  in 
accordance  with  applicable  State  and 
Federal  regulations.  Although  the 
fluorescent  light  bulbs  represent  a 
potential  enviromnental  liability 
associated  with  the  property,  there  are 
no  significant  impacts  associated  with 
the  proper  removal,  handling,  and 
disposal  of  these  fixtures  for  the 
proposed  Job  Corps  renovations. 

Tne  fifth  comment  from  the  Planning 
Board  suggested  that  a  description  and 
diagram  of  the  existing  groundwater 
reservoir  and  well  fields  should  be 
included  in  the  EA,  and  suggested  that 
the  USGS  report  on  the  Queens  River 
Aquifer  should  have  been  reviewed  in 
evaluating  the  impact  of  the  project 
(Section  5.1.5 — Natural  Envirormient 
and  Resources).  The  DOL  did  not 
include  a  detailed  description  of  the 
groundwater  aquifer  in  the  EA  report, 
since  the  EA  is  intended  to  be  only  a 


brief  evaluation  and  discussion  of 
potential  environmental  impacts.  As 
indicated  previously,  the  RIDEM  has 
informed  the  DOL  that  an  individual 
sewage  disposal  system  (ISDS)  for  the 
proposed  Job  Corps  project,  with 
appropriate  pretreatment,  will  meet 
RJDEM  regulations  for  the  protection  of 
ground  and  surface  waters.  The 
estimated  groundwater  withdrawal  for 
the  proposed  Job  Corps  project  is  also 
well  below  the  current  yield  for  existing 
groundwater  wells,  and  will  not  add 
significantly  to  the  overall  withdrawal 
from  the  Queens  River  Aquifer.  The 
DOL  believes  that  the  discussion  of 
natural  environment  and  resources 
presented  in  the  EA  is  sufficient,  and 
supports  the  finding  of  no  significant 
impact. 

The  sixth  comment  from  the  Plaiming 
Board  suggested  that  the  EA  did  not 
sufficiently  address  potential  impacts  to 
rare  species  living  at  the  Queens  River, 
and  suggested  that  the  DOL  should  more 
clearly  delineate  the  wetlands 
surrounding  the  Ladd  Center  (Section 
5.1.5 — Natural  Environment  and 
Resources).  Both  the  U.S.  Fish  and 
Wildlife  Service  and  the  RIDEM  Natural 
Heritage  Program  were  consulted  during 
preparation  of  the  EA,  and  no  known 
endangered  or  threatened  plant  or 
animal  species  were  identified  on  the 
proposed  Job  Corps  property  parcel.  The 
EA  indicates  that  no  jurisdictional 
wetlands  are  located  on  or  immediately 
adjacent  to  the  proposed  property 
parcel,  although  there  are  protected 
wetlands  to  the  Southeast,  Northwest, 
and  West  of  the  proposed  property 
parcel.  As  indicated  in  the  EA,  all  storm 
water  will  be  managed  on-site  so  as  to 
minimize  run-off  to  wetlands  areas  and 
other  surface  water  receptors,  in 
accordance  with  RIDEM  storm  water 
guidelines  and  regulations. 

The  Planning  Board  disagreed  with 
the  DOL's  conclusion  that  noise  from 
the  proposed  Job  Corps  center  will  not 
create  a  significant  impact  (Section 
5.1.8 — Noise),  suggesting  that 
construction  and  operation  of  the  Job 
Corps  center  will  negatively  impact 
residential  communities  in  the  vicinity 
of  the  project.  As  indicated  in  the  EA, 
construction  and  operation  of  the  Job 
Corps  center  will  comply  with  all 
applicable  noise  standards.  Due  to  the 
remoteness  of  the  center  location  and  its 
confinement  within  the  boundaries  of 
the  300  acre  Ladd  Center  property,  noise 
impacts  from  the  proposed  Job  Corps 
center  are  anticipated  to  be  minimal. 
The  DOL  believes  that  the  discussion  of 
noise  levels  presented  in  the  EA  is 
reasonable,  and  supports  the  finding  of 
no  significant  impact. 
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significant  impact  on  regional 
infrastructure  (Section  6.1.1 — 
Hydrogeology).  This  comment  has  been 
addressed  above,  and  does  not  affect  the 
DOL's  finding  of  no  significant  impact 
for  the  proposed  Job  Corps  center. 

The  twelfth  comment  stated  that  the 
Planning  Board  does  not  accept  the 
DOL's  statement  that  the  project  site  has 
been  selected  to  avoid  negative  impacts 
on  rare,  threatened,  or  endangered 
species  or  wetland  habitats  (Section 
6.1.2 — Natural  Environment  and 
Resources),  and  stated  that  they  will 
independently  assess  the  impact  of  the 
project  during  the  Planning  Board's  site 
review  process.  The  DOL  is  aware  that 
many  local  jurisdictions  have 
established  procedures  for  site  plan 
review,  and  the  DOL  wrill  continue  to 
work  closely  with  the  Planning  Board 
and  other  interested  parties  throughout 
the  design  and  construction  of  the 
proposed  project.  The  Planning  Board's 
site  review  is  separate  from  the  DOL's 
internal  NEPA  review,  however,  and 
does  not  impact  the  finding  of  no 
significant  impact. 

Comment  thirteen  restated  the 
Planning  Board's  objection  to  the 
finding  of  no  impact  from  noise  at  the 
center  (Section  6.1.5 — Noise), 
stipulating  that  the  Job  Corps  center  will 
inevitably  increase  traffic  flow  over  the 
current  level,  since  the  Ladd  Center  is 
currently  vacant.  Although  vehicular 
traffic  will  increase  over  current  levels, 
the  increase  will  not  have  any 
significant  effects  on  air  quality,  noise 
levels,  or  traffic  patterns  in  the  vicinity. 
The  traffic  associated  with  construction 
and  operation  of  the  Job  Corps  center 
will  be  well  below  the  traffic  levels  that 
previously  occurred  at  the  Ladd  Center, 
and  the  existing  road  systems  and 
trjmsportation  infrastructure  is  more 
than  adequate  to  handle  the  Job  Corps 
traffic  load.  The  DOL  believes  that  the 
discussion  of  traffic  patterns  and  noise 
levels  presented  in  the  EA  is  reasonable, 
and  supports  the  finding  of  no 
significant  impact. 

The  Planning  Board  challenged  the 
statement  in  the  EA  identifying  a 
proposal  to  establish  an  educational/ 
residential  land  use  classification  for  the 
proposed  Job  Corps  property  parcel 
(Section  6.2.1— Land  Use).  The  Planning 
Board  correctly  pointed  out  that  the 
proposed  re-zoning  has  been 
withdrawn,  and  the  subject  property 
currently  retains  a  special  zoning 
classification.  Although  the  proposed 
re-zoning  has  been  withdrawn,  there  are 
no  restrictions  associated  with  the 
current  special  zoning  classification  that 
would  prevent  construction  of  the 
proposed  Job  Corps  center.  The  correct 
zoning  status  of  the  property  was 


included  in  an  addendum  to  the  EA 
published  on  January  14,  2000. 

The  Planning  Board  also  questioned 
who  would  pay  for  fire,  police,  and 
rescue  services  (Section  6.2.2 — 
Demographics  and  Socio-Economics). 
As  discussed  in  the  EA,  the  Job  Corps 
center  will  have  on-site  security  staff 
and  limited  medical  services.  The  Job 
Corps  center  will  rely  on  the  Town  of 
Exeter  and  the  State  of  Rhode  Island  for 
emergency  services,  as  did  the  Ladd 
Center  during  its  operation.  The 
demand  for  emergency  services  is 
anticipated  to  be  minimal.  A  review  of 
fire,  police,  and  rescue  service 
capabilities  for  the  Town  of  Exeter  and 
the  State  of  Rhode  Island  indicates  that 
the  existing  emergency  services  are 
sufficient  to  meet  the  anticipated  needs 
of  the  Job  Corps  Center,  and  will  not 
result  in  a  significant  increased  service 
demand.  The  issue  of  compensation  for 
services  provided  is  not  relevant  to  the 
EA,  and  has  no  bearing  on  the  finding 
of  no  significant  impact. 

Comment  number  sixteen  from  the 
Planning  Board  reiterated  their  concern 
over  possible  impacts  from  wastewater 
treatment  at  the  proposed  Job  Corps 
center  (Section  6.2.6.3 — Sewer),  stating 
that  the  project  must  take  into  account 
the  need  for  nitrogen  removal  in 
accordance  with  the  Town  of  Exeter 
wastewater  regulations.  As  stated  in  the 
EA,  the  RIDEM  has  indicated  that  an 
ISDS  is  an  appropriate  wastewater 
treatment  technology  for  the  proposed 
Job  Corps  center.  The  DOL  will  continue 
to  consult  with  the  RIDEM,  the  Town  of 
Exeter,  and  other  interested  parties 
during  the  design  of  the  ISDS  to  ensure 
that  the  design  conforms  with  all 
applicable  wastewater  treatment 
guidelines  and  regulations.  The  ISDS 
will  be  maintained  and  operated  by 
appropriately  trained  and/or  licensed 
operators,  either  by  a  center  staff 
member  or  through  an  outside 
contractor.  The  DOL  believes  that  the 
discussion  of  wastewater  impacts  in  the 
EA  is  reasonable,  and  supports  the 
finding  of  no  significant  impact. 

The  Planning  Board  also  commented 
that  a  private  contractor  will  be 
necessary  to  transport  solid  waste  from 
the  center  to  the  landfill  (Section 
6.2.6.4 — Solid  Waste).  The  EA  indicates 
that  solid  waste  transport  will  be 
handled  either  by  the  Town  of  Exeter  or 
a  private  solid  waste  transporter;  the 
proposed  Job  Corps  center  will  contract 
with  a  private  transporter  to  provide 
solid  waste  removal. 

Comment  number  eighteen  from  the 
Planning  Board  stated  their 
disagreement  with  the  findings  of  the 
EA  with  respect  to  storm  water  drainage 
patterns  at  the  proposed  Job  Corps 
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center.  (Section  6.2.6.5 — Storm  water 
Management).  As  stated  in  the  EA,  the 
interior  renovation  of  existing  buildings 
will  not  affect  storm  water  drainage 
patterns  on  the  site,  and  new  buildings 
will  be  designed  and  constructed  in 
accordance  with  applicable  storm  water 
regulations  so  as  to  minimize  soil 
erosion  and  storm  water  run-off  from 
the  property.  The  DOL  believes  that  the 
discussion  of  storm  water  management 
in  the  EA  is  reasonable  and  sufficient, 
and  supports  the  finding  of  no 
significant  impact. 

Comment  number  nineteen  repeated 
the  Planning  Board's  belief  that  traffic 
will  be  increased  as  a  result  of  the 
proposed  Job  Corps  center.  As  discussed 
above,  the  increase  in  traffic  is  well 
within  the  designed  capacity  of  the 
existing  road  system,  and  will  not  result 
in  any  significant  impacts  to  air  quality, 
noise  levels,  or  traffic  patterns  in  the 
vicinity. 

The  twentieth  comment  from  the 
Planning  Board  indicated  that  the  Town 
of  Exeter  will  not  provide  government 
services  without  compensation  (Section 
6.2.7 — Government  Services).  As  stated 
above,  the  issue  of  compensation  for 
services  provided  is  not  relevant  to  the 
EA,  and  has  no  bearing  on  the  finding 
of  no  significant  impact. 

The  final  comment  from  the  Planning 
Board  stated  their  belief  that  the 
information  in  the  EA  does  not  support 
a  finding  of  no  significant  impact,  and 
they  stated  that  the  Planning  Board 
would  require  an  EIS  in  accordance 
with  the  Exeter  Land  Development  and 
Subdivision  Regulations.  The  DOL  does 
not  believe  that  any  of  the  comments 
submitted  by  the  Town  of  Exeter 
Planning  Board  justify  the  need  for  an 
EIS.  The  DOL  has  committed  to  meet  all 
applicable  environmental  guidelines 
and  regulations  during  construction  and 
operation,  and  the  EA  identifies  no 
significant  impacts  which  will  result 
from  the  construction  and  operation  of 
a  Job  Corps  center  at  the  proposed  site. 
The  need  for  an  EIS  is  typically  based 
on  the  evaluation  criteria  contained  in 
the  DOL  NEPA  Compliance  Procedures 
(29  CFR  part  11)  and  the  Council  on 
Environmental  Quality  NEPA   ., 
Regulations  (40  CFR  part  1500  ef  seq.), 
not  based  upon  local  ordinances. 
Although  the  DOL  is  rejecting  the 
Planning  Board's  request  for  an  EIS,  the 
DOL  will  continue  to  consult  with  the 
Town  of  Exeter,  the  RIDEM,  and  other 
interested  parties  throughout  the  design 
and  construction  of  the  proposed  Job 
Corps  center. 


Comments  From  the  Environmental 
Protection  Agency,  Region  1 ,  Rhode 
Island  Program 

The  Environmental  Protection 
Agency,  Region  1 ,  Rhode  Island 
Program  challenged  the  FONSI  based  on 
five  deficiencies  or  errors  contained  in 
the  EA.  The  first  deficiency  cited  by  the 
EPA  was  that  the  EA  does  not  include 
"clear  and  accurate  descriptions  of 
natural  resources  down  gradient  and  in 
proximity  to"  the  proposed  Job  Corps 
center.  The  DOL  does  not  agree  with  the 
EPA's  assessment.  The  EA  identified  no 
jurisdictional  wetlands  on  or 
immediately  adjacent  to  the  proposed 
Job  Corps  property.  The  EA  did  identify 
protected  wetlands  to  the  southeast, 
northwest,  and  west  of  the  subject 
property.  Since  the  proposed  project 
will  not  include  any  point  source 
discharges  to  surface  water,  and 
buildings  and  other  surface 
improvements  will  be  designed  to 
minimize  storm  water  run-off,  the  DOL 
believes  that  there  will  be  no  significant 
impacts  to  these  down-gradient 
resources.  As  such,  a  more  detailed 
description  of  the  down  gradient 
wetlands  is  not  necessary. 

The  EPA's  second  comment  focused 
on  the  discussion  of  endangered  or 
threatened  plant  and  animal  species 
included  in  the  EA.  The  EPA  stated  that 
the  Ladd  Center  is  "bordered  by  some 
of  the  most  pristine  cold  water  riverine 
habitat  in  *  *   *  Rhode  Island.  The 
Nature  Conservancy  and  Audubon  have 
acquired  hundreds  of  acres  of  critical 
habitat  bordering  *   *   *  the  Ladd 
property  *  *   *"  The  EPA  goes  on  to 
state  that  the  EA  has  incorrectly 
reported  that  there  are  no  protected 
species  in  these  habitats,  suggesting  that 
the  wetlands  surrounding  the  Ladd 
Center  support  habitat  for  three 
protected  species:  two  odonates 
(dragonfly  species)  and  one  fresh  water 
mussel.  The  DOL  disagrees  with  the 
EPA's  criticism  of  the  EA  in  this  regard, 
and  believes  that  the  EPA's  comments 
are  misleading.  The  description  of  the 
wetlands  surrounding  the  Ladd  Center 
suggests  that  these  areas  are  federally 
designated  critical  habitat  areas; 
however,  there  are  no  critical  habitat 
areas  listed  by  the  U.S.  Fish  and 
Wildlife  Service  within  the  State  of 
Rhode  Island.  Also,  contrary  to  the 
EPA's  assertion,  the  EA  correctly  states 
that  there  are  no  known  threatened  or 
endangered  species  on  or  in  close 
proximity  to  the  subject  property;  the 
species  identified  by  the  EPA  are  not 
listed  as  threatened  or  endangered 
species  by  either  the  Rhode  Island 
Natural  Heritage  Program  or  the  U.S. 
Fish  and  Wildlife  Service,  but  are  listed 


by  the  State  of  Rhode  Island  as  "species 
of  concern".  This  designation  is  defined 
by  the  Natural  Heritage  Program  as 
"native  species  not  considered  to  be 
State  Endangered  or  State  Threatened  at 
the  present  time,  but  are  listed  due  to 
various  factors  of  rarity  and/or 
vulnerability."  Although  the  Natural 
Heritage  Program  did  not  identify*  any 
known  populations  of  these  species 
surrounding  the  Ladd  Center  during 
preparation  of  the  EA,  the  DOL 
recognizes  that  the  surrounding  wetland 
areas  provide  habitat  that  can  support 
these  and  other  species  of  concern.  The 
DOL  has  therefore  proposed 
construction  of  the  Job  Corps  center  so 
as  to  prevent  any  surface  water 
discharges  to  the  wetlands. 

The  EPA's  third  comment  stated  that 
the  EA  should  "have  a  more  factual 
groundwater  quality  discussion  and 
surface  water  quality  discussion."  The 
DOL  disagrees  that  a  more  detailed 
discussion  of  ground  and  surface  water 
impacts  is  needed.  As  stated  in  the  EA 
and  above,  the  project  will  be  designed 
to  prevent  surface  water  discharges  and 
storm  water  run-off  from  the  site,  so  no 
significant  impacts  to  surface  waters  are 
anticipated.  With  respect  to 
groundwater  impacts,  the  DOL  has 
consulted  with  the  RIDEM  regarding  the 
selection  of  an  ISDS  with  associated 
pre-treatment  ifor  the  proposed  Job 
Corps  center,  and  the  RIDEM  does  not 
anticipate  any  significant  impacts  on  the 
Queen's  River  Aquifer  from  the 
proposed  project.  As  referenced  in  the 
EA,  the  Job  Corps  facility  will  be 
designed,  constructed,  and  operated  in 
compliance  with  all  applicable 
wastewater  and  storm  water  regulations. 

The  EPA  also  stated  that  the  EA 
should  include  a  "short  factual 
discussion  on  the  volume  of  water  to  be 
withdrawn  from  the  aquifer  *   *   *"The 
EA  reports  that  drinking  water  will  be 
drawn  from  the  existing  well  system  at 
the  Ladd  Center,  and  that  the  current 
well  yield  is  more  than  adequate  for  the 
proposed  usage.  Although  the  DOL  does 
not  feel  that  more  detailed  analysis  is 
required  for  the  EA,  a  brief  review  of  the 
proposed  center  usage  clearly 
demonstrates  that  the  proposed  Job 
Corps  center  will  not  have  any 
significant  impacts  to  the  Queens  River 
Aquifer.  With  an  estimated  center 
population  of  245  equivalent  persons 
and  a  consumption  rate  of  80  gallons 
per  person  per  day,  the  estimated 
withdrawal  rate  for  the  Job  Corps  center 
is  19,600  gallons  per  day  (gpd).  The 
uses  estimated  groundwater 
withdrawal  rate  for  the  Pawcatuck 
Watershed  was  10.54  million  gpd  in 
1990  (the  Queens  River  is  a  sub- 
watershed  within  the  Pawcatuck 
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watershed).  The  ]  troposed  Job  Corps 
center  will  increj  se  groundwater 
withdrawal  rates  within  the  Pawcatuck 
watershed  by  less  than  0.2%.  Since  the 
use  of  an  on-site  SDS  will  result  in  an 
estimated  85%  w  iter  return  rate,  the  net 
withdrawal  from  the  aquifer  will  be 
even  lower.  The  1  )OL  believes  that  the 
information  pres«  nted  in  the  EA  is 
accurate,  and  sup  ports  the  Ending  of  no 
significant  impac :. 

The  final  comn  lent  from  the  EPA 
states  that  the  EA  "does  not  include  an 
assessment  of  pol  ential  cumulative 
effects  from  the  ti  aining  center  (Job 
Corps]  and  from  <  ther  future 
development  at  L  idd."  The  EDC  is 
currently  preparii  ig  a  proposal  for 
development  of  a  portion  of  the 
remaining  Ladd  C  enter  property,  but  no 
specific  developn  lent  plans  have  been 
finalized.  The  DC  L  is  not  involved  in 
the  EDC's  overall  development  plan. 
Although  NEPA  r  squires  the  DOL  to 
consider  the  ciun  ilative  impact  on  the 
environment  fron  i  the  proposed  federal 
action,  it  does  no  require  the  DOL  to 
evaluate  the  impa  cts  from  other 
proposed  develop  ment  projects.  The  EA 
has  demonstrated  that  the  proposed  Job 
Corps  center  will  not  result  in  a 
significant  impac  on  the  environment, 
regardless  of  the  :  uture  use  of  the 
remaining  proper  ;y.  If  future 
development  of  \i  le  Ladd  Center 
presents  a  signifi(  ant  impact  on  the 
environment,  it  m  ill  be  due  to  the 
specific  proposec  usage  of  the  property, 
not  to  any  contrib  utions  from  the 
proposed  Job  Cor  )s  center. 

Conclusions 
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Dated  at  Washington.  DC,  this  2nd  day  of 
March,  2000. 
Mary  Silva, 
Director  of  Job  Corps. 
IFR  Doc.  00-5844  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210.' 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  emd 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

VOLUME  I 

New  Jersey 

NJ000002  (Feb.  11,  2000) 
New  Jersey 

NJ000003  (Feb.  11,  2000) 

Volume  II 

Pennsylvania 

PA000002  (Feb.  11.  2000) 

PA000004  (Feb.  11,  2000) 

PA000012  (Feb.  11,  2000) 

PA000016  (Feb.  11,  2000) 

PA000020  (Feb.  11.  2000) 

PA000042 (Feb.  11,  2000) 
West  Virginia 

WV000002  (Feb.  11,  2000) 

WV 000003  (Feb.  11,  2000) 
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Volume  III 

Alabama 

ALOOOOOl  (Feb.  11,  2000) 
Florida 

FL000103  (Feb.  11,  2000) 


Volume  rV 

Illinois 

ILOOOOOl  (Feb. 

IL000002  (Feb. 

IL000007  (Feb. 

IL000012  (Feb. 

IL000013  (Feb. 

IL000014  (Feb. 

IL000015  (Feb. 

IL000016  (Feb. 

IL000021  (Feb. 

IL000022  (Feb. 

IL000024  (Feb. 

IL000027  (Feb. 

IL000029  (Feb. 

IL000031  (Feb. 

IL000032  (Feb. 

IL000033  (Feb. 

IL000035  (Feb. 

IL000037  (Feb. 

IL000040  (Feb. 

IL000041  (Feb. 

IL000043  (Feb. 

IL000045  (Feb. 

IL000046  (Feb. 

IL000G50  (Feb. 

IL000051  (Feb. 

IL000052  (Feb. 

IL000054  (Feb. 

IL000058  (Feb. 

IL000060  (Feb. 

ILOOOOOl  (Feb. 

IL000066  (Feb. 

IL000067  (Feb. 

IL000068  (Feb. 

IL000069  (Feb. 

IL000070  (Feb. 
Michigan 

MiOOOOOl  (Feb. 

MI000002  (Feb. 

MI000003  (Feb. 

MI000004  (Feb. 

MI000005  (Feb. 

MI000007  (Feb. 

MI000012  (Feb. 

MI000047  (Feb. 

MI000060  (Feb. 

MI000062  (Feb. 

MI000063  (Feb. 

MI000064  (Feb. 

MI000066  (Feb. 

MI000067  (Feb. 

MI000068  (Feb. 

MI000069  (Feb. 

MI000070  (Feb. 

MI000071  (Feb. 

MI000072  (Feb. 

MI000073  (Feb. 

MI000074  (Feb. 

MI000075  (Feb. 

MI000076  (Feb. 

MI000077  (Feb. 

MI000078  (Feb. 

Ml00007g  (Feb. 

MI000080  (Feb. 

MI000081  (Feb. 

MI000082  (Feb. 

MI000083  (Feb. 

NflOOOOSS  (Feb. 

MI000086  (Feb. 


11,2000) 
11,2000) 
11,2000) 
11,  2000) 
11,  2000) 
11.  2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,  2000) 
11,2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,2000) 
11.2000) 
11,2000) 
11,2000) 
11.  2000) 
11,  2000) 
11,  2000) 

11,2000) 
11.2000) 
11,2000) 
11,  2000) 
11,  2000) 
11,2000) 
11,  2000) 
11.2000) 
11.2000) 
11,  2000) 
11,  2000) 
11,2000) 
11,2000) 
11,2000) 
11,2000) 
11,  2000) 
11,  2000) 
11,2000) 
11.2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,  2000) 
11,  2000) 
11.2000) 
11,2000) 
11.2000) 
11,2000) 


MI000087  (Feb.  11,  2000) 

MI000088  (Feb.  11,  2000) 
Minnesota 

MN000003  (Feb.  11,  2000) 
Minnesota 

MN000008  (Feb.  11,  2000) 
Minnesota 

MN000058  (Feb.  11,  2000) 
Minnesota 

MN000059  (Feb.  11,  2000) 
Minnesota 

MN000061  (Feb.  11.  2000) 
Ohio 

OH000002  (Feb.  11,  2000) 
Ohio 

0H000008  (Feb.  11,  2000) 
Ohio 

OH000026  (Feb.  11,  2000) 
Ohio 

0H000028  (Feb.  11,  2000) 
Ohio 

OH000028  (Feb.  11,  2000) 
Ohio 

OH000029  (Feb.  11,  2000) 

Volume  V 

Iowa 

IA000015  (Feb.  11,  2000) 
Kansas 

KS000006  (Feb.  11,  2000) 

KS000007 (Feb.  11,2000) 

KSOOOOll (Feb.  11,2000) 

KS000013  (Feb.  11,2000) 

KS000015  (Feb.  11,  2000) 

KS000017  (Feb.  11,  2000) 

KS000018  (Feb.  11,  2000) 

KS000019  (Feb.  11,  2000) 

KS000020  (Feb.  11.  2000) 

KS000021 (Feb.  11,2000) 

KS000023 (Feb.  11.2000) 

KS000026  (Feb.  11.  2000) 

KS000028  (Feb.  11,  2000) 

KS000035  (Feb.  11,  2000) 
Louisiana 

LAOOOOOOl  (Feb.  11,  2000) 

LA000005  (Feb.  11.  2000) 

LA000012 (Feb.  11.  2000) 

LA000048 (Feb.  11,  2000) 

Volume  VI 

Idaho 

IDOOOOOl  (Feb.  11,2000) 
Oregon 

OR000007  (Feb.  11,  2000) 
Washington 

WAOOOOOl  (Feb.  11,  2000) 

WA000003  (Feb.  11,  2000) 

WA000007  (Feb.  11,  2000) 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  coimtry.  i 


The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
March  2000. 

Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  00-5595  Filed  3-9-00:  8:45  am] 

BILUNG  CODE  4510-27-U 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
action:  Notice. 

summary:  The  Pension  and  Welfare 
Benefits  Administration  (PWBA)  is 
announcing  that  a  collection  of 
information  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  for  the  Interim  Final  Rule 
for  Reporting  by  Multiple  Employer 
Welfare  Arrangements  and  Certain 
Other  Entities  That  Offer  or  Provide 
Coverage  for  Medical  Care  to  the 
Employees  of  Two  or  More  Employers 
(Interim  Final  Reporting  Rule).  This 
notice  announces  the  OMB  approval 
number  and  expiration  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Form  M-1  and 
instructions  (as  well  as  filer's  guides) 
may  be  obtained  by  calhng  PWBA's 
Publication  Hotline  at  1-800-998-7542 
and  via  the  Internet  at:  www.dol.gov/ 
dol/pwba.  Individuals  with  questions 
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Address  requests 
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about  the  Form  M- 1 .  and  individuals 
who  would  like  ass  istance  in 
completing  the  For  n  M-1,  should  call 
the  PWBA  help  desk  at  (202)  219-8818. 


for  copies  of  the 


information  collect  on  request  (ICR)  to 
U.S.  Department  of 
Welfare  Benefits 


Gerald  B.  Lindrew, 
Labor.  Pension  and 
Administration.  20 )  Constitution 
Avenue,  N.W.  Rooii  N-5647, 
Washington.  D.C.  2  3210.  Telephone: 
(202)  219-4782.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INF  JRMATION:  On 

February  11,  2000,  bWBA  published  an 
Interim  Final  Repo  ting  Rule  and  the 
Annual  Report  for  Multiple  Employer 
Welfare  Arrangeme  nts  and  Certain 
Entities  Claiming  Exception  (Form  M- 
1)(65  FR  7152).  On  that  day,  PWBA  also 
published  an  Interi  n  Final  Rule  for  the 
Assessment  of  Civi  Penalties  under 
Section  502(c)(5)  o  ERISA  and  an 
Interim  Rule  Cover  aing  Procedures  for 
Administrative  He.  rings  Regarding  the 
Assessment  of  Civi  Penalties  under 
Section  502(c)(5)  o  ERISA  (Interim 
Final  Penalty  Rule; ,  65  FR  7181). 
Although  written  c  Dmments  on  the 
Interim  Final  Repo  ling  Rule  and 
Interim  Final  Pena  ty  Rules  may  be 
submitted  through  Vlarch  13,  2000,  the 
Department  submil  ted  the  information 
collection  request  ( [CR)  included  in  the 
Interim  Final  Repo  ling  Rule  to  0MB 
using  emergency  p  ocedures,  and 
requested  approval  by  March  6,  2000. 

On  March  2,  200),  OMB  approved  the 
ICR  under  emerger  cy  provisions  of  the 
Paperwork  Reducti  on  Act  of  1995  (44 
U.S.C.  3501  et  seq)  and  5  CFR  1320.  The 
approval  will  expiie  on  August  31, 
2000.  The  control  i  lumber  assigned  to 
this  ICR  by  OMB  is  1210-0116. 
Although  the  ICR  1  as  been  approved  on 
an  emergency  basi; .  interested  persons 
may  still  submit  cc  mments  on  the  ICR 
through  April  11,2  000  to  the  Office  of 
Information  and  Rfgulatory  Affairs, 
Office  of  Managem  jnt  cuid  Budget. 
Room  10235,  New  ixecutive  Office 
Building.  Washing  on,  D.C.  20503; 
Attention:  Desk  Of  icer  for  Pension  and 
Welfare  Benefits  Administration.  PWBA 
will  take  these  con  ments  into 
consideration  in  fi  lalizing  the  form  and 
in  preparing  the  ap  plication  for 
continuing  approv  il  of  the  ICR  that  will 
be  submitted  to  Ol  IB  prior  to  the 
expiration  of  the  e  nergency  approval. 

The  Form  M-1  t  lat  was  formerly 
available  from  PW  JA's  Publication 
Hotline  and  Intern  3t  website  has  now 
been  revised  to  inc  lude  the  OMB  control 
number,  which  wa  s  not  available  at  the 
time  of  publicatioi  on  February  11, 
2000.  Under  5  CFI  1320.5(b).  an  Agency 
may  not  conduct  o  r  sponsor,  and  a 


person  is  not  required  to  respond  to  a 
collection  of  information,  unless  the 
collection  displays  a  valid  control 
number.  Accordingly,  persons  required 
to  file  the  Form  M-1  may  vdsh  to  obtain 
and  file  a  copy  of  the  Form  M-1 
displaying  the  OMB  control  number. 

Dated:  March  7,  2000. 
Gerald  B.  Lindrew, 

Deputy  Director.  Office  of  Policy  and 

Research.  Pension  and  Welfare  Benefits 

Administration. 

[FR  Doc.  00-5910  Filed  3-9-00;  8:45  am] 

BILUNO  COD€  4510-2»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Job  Training  Partnership  Act,  Title  IV, 
Part  C,  Program  Year  1999— Native 
American  Competitive  Grants 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
for  Job  Training  Partnership  Act,  Title 
IV,  Part  C,  Program  Year  1999— Native 
American  Competitive  Grants  (SGA  00- 
02). 

summary:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  All 
applicants  for  grant  funds  should  read 
this  notice  in  its  entirety.  The  U.S. 
DepcUlment  of  Labor,  Veterans' 
Employment  and  Training  Service 
(VFTS)  announces  a  grant  competition 
for  Job  Training  Partnership  Act,  Title 
IV,  Part  C,  Program  Year  1999— Native 
American  Competitive  Grants.  Such 
projects  will  assist  eligible  veterans  who 
are  Vietnam-era,  service-connected 
disabled  and  recently  separated  Native 
American  veterans  by  providing 
employment,  training,  and  supportive 
service  assistance.  Under  this 
solicitation,  VETS  expects  to  award  up 
to  three  grants  in  Program  Year  (PY) 
1999. 

This  notice  describes  the  background, 
the  application  process,  description  of 
program  activities,  evaluation  criteria, 
and  reporting  requirements  for 
Solicitation  of  Grant  Applications  (SGA) 
00-02.  VETS  anticipates  that  up  to 
$450,000  will  be  available  for  grant 
awards  under  this  SGA. 

The  information  and  forms  contained 
in  the  Supplementary  Information 
Section  of  this  announcement  constitute 
the  official  application  package  for  this 
Solicitation.  In  order  to  receive  any 
amendments  to  this  Solicitation  which 


may  be  subsequently  issued,  all 
applicants  must  register  their  name  and 
address  with  the  Procurement  Services 
Center.  Please  send  this  information  as 
soon  as  possible.  Attention:  Grant 
Officer,  to  the  following  address:  U.S. 
Department  of  Labor.  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  Please  reference  SGA  00-02. 
DATES:  One  (1)  blue  ink-signed  original, 
complete  grant  application  plus  three 
(3)  copies  of  the  Technical  Proposal  and 
three  (3)  copies  of  the  Cost  Proposal 
shall  be  submitted  to  the  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  not  later  than  4:45  p.m., 
Eastern  Standard  Time,  April  10,  2000. 
Hand  delivered  applications  must  be 
received  by  the  Procurement  Services 
Center  by  that  time. 
ADDRESSES:  Applications  shall  be 
mailed  to  the  U.S.  Department  of  Labor, 
Procvu-ement  Services  Center,  Attention: 
Lisa  Harvey,  Reference  SGA  00-02, 
Room  N-5416,  200  Constitution 
Avenue,  NW.  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey,  U.S.  Department  of  Labor, 
Procurement  Services  Center,  telephone 
(202)  219-6445  (not  a  toll  free  number]. 
SUPPLEMENTARY  INFORMATION: 

Job  Training  Partnership  Act,  Title  IV, 
Part  C,  Program  Year  1999 — Native 
American  Competitive  Grants 
Solicitation 

/.  Purpose 

The  U.S.  Department  of  Labor  (DOL), 
Veterans'  Employment  and  Training 
Service  (VETS)  is  requesting  grant 
applications  for  the  provision  of 
employment  and  training  services  for 
Native  AmericcUi  Veterans  who  meet  the 
eligibility  criteria  set  forth  in 
accordance  with  the  Job  Training 
Partnership  Act,  Title  IV,  Part  C  (JTPA 
IV-C).  These  instructions  contain 
general  program  information, 
requirements  and  forms  for  application 
for  funds  to  operate  a  Native  American 
veterans'  employment  and  training 
program. 

//.  Background 

The  Job  Training  Partnership  Act, 
Title  rv.  Part  C  provides  that  "The 
Secretary  shall  conduct,  directly  or 
through  grant  or  contract,  such 
employment  and  training  programs  as 
the  Secretary  determines  appropriate  to 
assist  Vietnam-era,  service-connected 
disabled  and  recently  separated  veterans 
to  obtain  gainful  employment. 

In  accordance  therewith,  the  Assistant 
Secretary  for  Veterans'  Employment  and 
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Training  (ASVET)  is  making  $450,000  of 
the  hinds  available  to  award  grants  for 
unique  and  innovative  Employment  and 
Training  programs.  Programs  should 
maximize  the  eligible  veterans'  military 
skills,  training  and  experience,  by 
effectively  exploring  the  transitional  or 
transferable  occupational  opportunities 
in  the  geographical  area  that  the  grant 
would  be  awarded.  Programs  may 
develop  Licensing  and  Certification 
employment  and  training  programs  that 
target  occupations  that  are  essential  and 
have  a  direct  impact  within  the 
economic  environment  that  the  eligible 
veteran  resides  in. 

///.  Application  Process 

A.  Potential  Jurisdictions  To  Be  Served 

Due  to  the  limited  amount  of  funds 
available,  an  emphasis  for  selection  will 
be  placed  on  in-kind  match/ 
contribution,  and  the  establishing  or 
strengthening  of  existing  linkages  with 
other  service  providers. 

B.  Eligible  Applicants 

Applications  for  funds  will  be 
accepted  from  State  and  local  public 
agencies.  Private  Industry  Councils,  and 
nonprofit  organizations  as  follows: 

1.  Private  Industry  Councils  (PICS) 
and/or  Workforce  Investment  Boards 
(WIBS)  as  defined  in  Title  I,  Section  102 
of  the  Job  Training  Partnership  Act 
(JTPA),  Public  Law  97-300,  are  eligible 
applicants,  as  well  as  State  and  local 
public  agencies.  "Local  public  agency" 
refers  to  any  public  agency  of  a  general 
purpose  political  subdivision  of  a  State 
which  has  the  power  to  levy  taxes  and 
spend  funds,  as  well  as  general 
corporate  and  police  powers.  (This 
typically  refers  to  cities  and  counties).  A 
State  agency  may  propose  in  its 
application  to  serve  one  or  more  of  the 
potential  jurisdictions  located  in  its 
State.  This  does  not  preclude  a  city  or 
county  agency  from  submitting  an 
application  to  serve  its  own  jurisdiction. 

Applicants  are  encouraged  to  utilize, 
through  subgrants,  experienced  public 
agencies,  private  nonprofit 
organizations,  and  private  businesses 
which  have  an  understanding  of  the 
unemployment  and  the  barriers  to 
employment  unique  to  Native  American 
veterans,  a  familiarity  with  the  area  to 
be  served,  and  the  capability  to 
effectively  provide  the  necessary 
services. 

B.  Also  eligible  to  apply  are  nonprofit 
organizations  who  have  operated  an 
employment  and  training  program  for 
Native  American  veterans;  have  proven 
capacity  to  manage  Federal  grants;  and 
have  or  will  provide  the  necessary 
linkages  with  other  service  providers. 


Nonprofit  organizations  will  be  required 
to  submit  with  their  application  recent 
(within  one  year)  financial  audit 
statements  that  attest  to  the  financial 
responsibility  and  integrity  of  the 
organization.  Entities  described  in 
Section  501(c)4  of  the  Internal  Revenue 
Code  that  engage  in  lobbying  activities 
are  not  eligible  to  receive  funds  under 
this  announcement.  The  Lobbying 
Disclosure  Act  of  1995,  Public  Law  No. 
104-65,  109  Stat.  691,  prohibits  the 
award  of  Federal  funds  to  these  entities 
if  they  engage  in  lobbying  activities. 

C.  Funding  Levels 

The  total  amount  of  funds  available 
for  this  solicitation  is  $450,000.  It  is  . 
anticipated  that  3  awards  will  be  made 
under  this  solicitation.  Awards  will  not 
exceed  $150,000.  The  Federal 
government  reserves  the  right  to 
negotiate  the  amounts  to  be  awarded 
under  this  competition.  Please  be 
advised  that  requests  exceeding  this 
range  by  15%  or  more  will  be 
considered  non-responsive. 

D.  Period  of  Performance 

The  period  of  performance  will  be  for 
twelve  months  from  date  of  award.  It  is 
expected  that  successful  applicants  will 
commence  program  operations  under 
this  solicitation  on  or  before  June  1, 
2000.  Actual  start  dates  will  be 
negotiated  with  each  successful 
applicant.  Because  JTPA  funds  will  no 
longer  be  obligated  by  the  U.S. 
Department  of  Labor  after  June  30.  2000, 
second  year  funds/funding  will  in  no 
instance  be  available  from  this  funding 
source. 

E.  Late  Proposals 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  pm  EST,  April  10,  2000  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  it  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  April  10,  2000; 

2.  it  is  deiermined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  it  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  April  10. 
2000. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 


application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office.  Applications 
sent  by  telegram  or  facsimile  (FAX)  will 
not  be  accepted. 

F.  Submission  of  Proposal 

A  cover  letter,  and  an  original  and 
three  (3)  copies  of  the  proposal  shall  be 
submitted.  The  proposal  shall  consist  of 
two  (2)  separate  and  distinct  parts: 

Part  I — Technical  Proposal  shall 
consist  of  a  narrative  proposal  that 
demonstrates  the  applicant's  knowledge 
of  the  need  for  this  particular  grant 
program,  its  understanding  of  the 
services  and  activities  proposed  to 
alleviate  the  need  and  its  capabilities  to 
accomplish  the  expected  outcomes  of 
the  proposed  project  design.  The 
technical  proposal  shall  consist  of  a 
narrative  not  to  exceed  fifteen  (15)  pages 
double-spaced,  typewritten  on  one  side 
of  the  paper  only.  Charts  and  exhibits 
are  not  counted  toward  the  page  limit. 
Applicants  should  be  responsive  to  the 
Rating  Criteria  contained  in  Section  VI 
and  address  all  of  the  rating  factors 
noted  as  thoroughly  as  possible  in  the 
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experience  in  operating  employment 
and  training  programs  should  he 
delineated.  (For  consideration  by  panel 
members,  the  government  reserves  the 
right  to  have  a  representative  of  the 
Veterans'  Employment  and  Training 
Service  within  your  state  provide 
programmatic  and  fiscal  information 
about  applicants  emd  forward  those 
findings  to  the  National  Office  during 
the  review  of  applications.)  Provide 
information  denoting  outcomes  of  past 
programs  in  terms  of  enrollments  and 
placements.  Applicants  who  have 
operated  a  Native  American  program  or 
a  JTPA  IV-C  program,  should  include 
final  or  most  recent  technical 
performance  reports.  (This  information 
is  also  subject  to  verification  by  the 
Veterans'  Employment  and  Training 
Service.)  Provide  evidence  of  key  staff 
capability.  Non-profit  organizations 
should  submit  evidence  of  satisfactory 
financial  management  capability 
including  recent  financial  and/or  audit 
statements. 

5.  Proposed  supportive  service 
strategy  for  Native  American  veterans: 
Describe  how  supportive  service 
resources  for  Native  American  veterems 
will  be  utilized,  obtained  or  accessed. 
These  resources  may  be  from  linkages  or 
sources  other  than  the  grant  such  as 
HUD,  community  resources,  VA  or  other 
programs.  The  applicant  should  explain 
whether  grant  resources  will  be  used 
and  why  this  is  necessary. 

Note:  Resumes,  charts,  and  standard  forms, 
transmittal  letters,  letters  of  support  are  not 
included  in  the  page  count.  If  provided 
include  these  documents  as  attachments  to 
the  technical  proposal. 

Part  II— Cost  Proposal  shall  contain 
the  Standard  Form  (SF)  424. 
"Application  for  Federal  Assistance," 
and  the  Budget  Information  Sheet  in 
Appendix  B.  In  addition  the  budget 
shall  include — on  a  separate  page(s) — a 
detailed  cost  break-out  of  each  line  item 
on  the  Budget  Information  Sheet.  Please 
label  this  page  or  pages  the  "Budget 
Narrative."  Also  to  be  included  in  this 
Part  is  the  Assurance  and  Certification 
Page,  Appendix  C.  Copies  of  all  required 
forms  with  instructions  for  completion 
are  provided  as  appendices  to  this 
solicitation.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  17.802,  which  should  be 
entered  on  the  SF  424,  Block  10.  Please 
show  leveraged  resources/matching 
funds  and/or  the  value  of  in-kind 
contributions  in  Section  B  of  the  Budget 
Information  Sheet. 

Budget  Narrative  Information 

As  an  attachment  to  the  Budget 
Information  Sheet,  the  applicant  must 


provide  at  a  minimum,  and  on  separate 
sheet(s),  the  following  information: 

(a)  A  breakout  of  all  personnel  costs 
by  position,  title,  salary  rates  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  subgrantees); 

(b)  An  explanation  and  breeikout  of 
extraordinary  ft-inge  benefit  rates  and 
associated  charges  {i.e.,  rates  exceeding 
35%  of  salaries  and  wages); 

(c)  An  explanation  of  the  purpose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  subgrants/ 
contracts  and  any  other  costs.  The 
applicant  should  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  shall  not 
exceed  32.5  cents  per  mile; 

(d)  Description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Tangible,  non-expendable,  personal 
property  having  a  useful  life  of  more 
than  one  year  and  a  unit  acquisition  cost 
of  $5,000  or  more  per  unit  must  be 
specifically  identified;  and 

(e)  Identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  Services. 

rV.  Participant  Eligibility 

To  be  eligible  for  participation  under 
this  Native  American  program,  an 
individual  must  be  a  Vietnam-era, 
service-connected  disabled  or  recently 
separated  veteran  defined  as  follows: 

A.  The  term  "veteran"  means  a  person 
who  served  in  the  active  military,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  [Reference  38 
use  101(2)1 

B.  The  term  "Vietnam-era  veteran" — 
refers  to  an  eligible  veteran  for  which 
any  part  of  his  or  her  active  military 
service  was  during  the  Vietnam-era  (i.e., 
August  5,  1964  through  May  7,  1975). 
See  29  U.S.C.  §  1503(27)(D).  In  addition, 
"the  period  beginning  on  February  28, 
1961,  and  ending  on  May  7, 1975,  in  the 
case  of  a  veteran  who  served  in  the 
Republic  of  Vietnam  during  that 
period."see  PL.  104—275,  Section  505, 
enacted  October  9,  1996. 

C.  The  term  "service-connected 
disabled"— refers  to  (1)  a  veteran  who  is 
entitled  to  compensation  under  laws 
administered  by  the  Department  of 
Veterans'  Affairs  (VA),  or  (2)  an 
individual  who  was  discharged  or 
released  from  active  duty  because  of  a 
service-connected  disability.  (29  U.S.C. 
§1503(27)(B)). 

D.  The  term  "recently-separated 
veteran" — refers  to  any  veteran  who 
applies  for  participation  in  a  JTPA  IV- 
C  funded  activity  within  48  months 
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after  separation  from  military  service. 
(29  U.S.C.  1503(27){C)) 

V.  Project  Summary 

A.  Program  Concept  and  Emphasis 

The  Native  American  grants  under 
this  SGA  are  intended  to  address  dual 
objectives:  Provide  services  to  assist  in 
reintegrating  Native  American  veterans 
into  meaningftil  employment  within  the 
labor  force;  and  stimulate  the 
development  of  effective  service 
delivery  systems  that  will  seek  to 
address  the  complex  problems  facing 
Native  American  veterans. 

These  programs  are  designed  to  be 
flexible  in  addressing  the  universal  as 
well  as  local  or  regional  problems 
barring  Native  American  veterans  from 
the  workforce.  The  program  in  PY  1999 
will  continue  to  strengthen  the 
provision  of  comprehensive  services 
through  a  case  management  approach, 
the  attainment  of  supportive  service 
resources  for  veterans  entering  the  labor 
force,  and  strategies  for  employment 
and  retention. 

B.  Required  Features 

1 .  The  Native  American  program 
should  feature  an  outreach  component 
consisting  of  veterans  who  have 
experienced  working  and  serving  the 
Native  American  Veteran  population. 
This  requirement  can  be  modified  to 
allow  the  projects  to  utilize  Native 
Americans,  preferably  Native  American 
Veterans  in  other  positions  where  there 
is  direct  client  contact  if  outreach  was 
not  needed  extensively,  such  as  intake, 
counseling,  peer  coaching  and  follow 
up.  This  requirement  applies  to  projects 
funded  under  this  solicitation. 

2.  Projects  will  be  required  to  show 
linkages  with  other  programs  and 
services  which  provide  support  to 
Native  American  veterans.  Coordination 
with  the  Disabled  Veterans'  Outreach 
Program  (DVOP)  Specialists  in  the 
jurisdiction  is  required. 

3.  Projects  will  be  "employment 
focused."  That  is,  they  will  be  directed 
towards  (a)  increasing  the  employability 
of  Native  American  veterans  through 
providing  for  or  arranging  for  the 
provision  of  services  which  will  enable 
them  to  work;  and  (b)  matching  Native 
American  veterans  with  potential 
employers. 

C.  Scope  of  Program  Design 

The  project  design  should  provide  or 
arrange  for  the  following  services:  • 
— Outreach,  intake,  assessment, 
counseling  and  employment  services. 
Outreach  should,  to  the  degree 
practical,  be  provided  at  Tribal 
centers,  day  centers,  and  other 


programs  or  events  frequented  by 
Native  American  veterans.  Program 
staff  providing  outreach  services  are 
to  be  veterans. 

Coordination  with  veterans'  services 
programs  and  organizations  such  as: 
— Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists  and  Local 
Veterans'  Employment 
Representatives  (LVERs)  in  the  State 
Employment  Security/Job  Service 
Agencies  (SESAs)  or  in  the  newly 
instituted  workforce  development 
system's  One-Stop  Centers,  or  other 
JTPA  Title  IV,  Part  C  (JTPA  IV-C) 
Veterans'  Employment  Programs. 
— Department  of  Veterans'  Affairs  (VA) 
services,  including  its  Health  Care  for 
Veterans,  Domiciliary  and  other 
programs,  including  those  offering 
transitional  housing. 
— Veterans'  service  organizations  such 
as  The  American  Legion,  Disabled 
American  Veterans,  and  the  Veterans 
of  Foreign  Wars,  Vietnam  Veterans  of 
America,  and  the  American  Veterans 
(AMVETS). 

Referral  to  necessary  treatment 
services,  rehabilitative  services,  and 
counseling  including,  but  not  limited  to: 

— Alcohol  and  drug; 

— Medical; 

— Post  Traumatic  Stress  Disorder; 

—Mental  Health; 

— Coordinating  with  programs  for  health 

care  for  Native  Americans. 

If  applicable.  Referral  to  housing 
assistance  provided  by: 
— Local  shelters; 
— Federal  Emergency  Management 

Administration  (FEMA)  food  and 

shelter  programs; 
— Transitional  housing  programs  and 

single  room  occupancy  housing 

programs  funded  under  MHAA  Title 

IV; 
— Department  of  Veterans'  Affairs 

Transitional  housing  programs  or 

Domiciliary  programs; 
— Transitional  housing  leased  by  JTPA 

funds  (JTPA  rV-C  funds  cannot  be 

used  to  purchase  housing). 

Employment  and  training  services 
such  as: 

— Basic  skills  instruction; 

— Basic  literacy  instruction; 

— Remedial  education  activities; 

— Job  search  activities; 

— ^Job  counseling; 

— Job  preparatory  training,  including 

resume  writing  and  interviewing 

skills; 
— Subsidized  trial  employment  (Work 

Experience). 
— On-the-job  Training. 
— Classroom  Training. 
— Job  placement  in  unsubsidized 

employment. 


— Placement  follow  up  services. 
^Services  provided  under  JTPA 
Program  Titles. 

D.  Results-Oriented  Model 

Based  on  the  past  experiences  of 
grantees  working  with  this  target  group, 
a  workable  program  model  evolved 
which  is  presented  for  consideration  by 
prospective  applicants.  No  model  is 
mandatory,  and  the  applicant  should 
design  a  program  that  is  responsive  to 
local  needs,  but  will  carry  out  the 
objectives  of  the  Native  American 
veteran  to  successfully  reintegrate 
eligible  veterans  into  the  workforce. 

With  the  advent  of  implementing  the 
Government  Performance  and  Results 
Act  (GPRA),  Congress  and  the  public  are 
looking  for  program  results  rather  than 
just  program  processes.  While  entering 
employment  is  a  viable  outcome,  it  will 
be  necessary  to  measure  results  over  a 
longer  term  to  determine  the  success  of 
programs.  The  following  program 
discussion  emphasizes  that  foUowup  is 
an  integral  program  component. 

The  first  phase  of  activity  consists  of 
the  level  of  outreach  that  is  necessary  in 
the  community  to  reach  Native 
American  veterans.  This  may  also 
include  establishing  contact  with  other 
agencies  that  encounter  Native 
Americans  veterans  such  as  Tribal 
Centers,  and  other  facilities.  An 
assessment  should  be  made  of  the 
supportive  and  social  rehabilitation 
needs  of  the  client  and  referral  may  take 
place  to  services  such  as  drug  or  alcohol 
treatment  or  temporary  shelter.  When 
the  individud  is  stabilized,  the 
assessment  should  focus  on  the 
employability  of  the  individual  and  they 
are  enrolled  into  the  program  if  they 
would  benefit  from  pre-employment 
preparation  such  as  resume  writing,  job 
search  workshops,  related  counseling 
and  case  management,  and  initial  entry 
into  the  job  market  through  temporary 
jobs,  sheltered  work  environments,  or 
entry  into  classroom  or  on-the-job 
training.  Such  services  should  also  be 
noted  in  an  Employability  Development 
Plan  so  that  successful  completion  of 
the  plan  may  be  monitored  by  the  staff. 
Entry  into  full-time  employment  or  a 
specific  job  training  program  should 
follow  in  keeping  with  the  objective  of 
Native  American  program  to  bring  the 
participant  closer  to  self-sufficiency. 
Supportive  Services  may  assist  the 
participant  at  this  stage  or  even  earlier. 
Job  development  is  a  crucial  part  of  the 
employability  process.  Wherever 
possible,  DVOP  and  LVER  staff  will  be 
utilized  for  job  development  and 
placement  activities  for  veterans  who 
are  ready  to  enter  employment  or  who 
are  in  need  of  intensive  case 
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provided  at  the  timi  t 


.  Many  of  these 
t  :aining  in  case 
National  Veterans' 
have  as  a  priority 
most  at  a 
abor  market.  VETS 
in-hand  with 
achieve  economies 


whether  the 
or  similar  job  at 
entering 
and  important 
\irith  the  veterans  and 
keeping  or  retaining 
may  be  provided. 
is  fundamental  to 
of  the  program 

should  be 
this  activity  so  that 
ill  occur  for  those 
end  of  the  grant 
will  be  reported  in 
derformance  report, 
fds  will  be  reflected 
Provisions  to  be 
of  any  award. 


■■  sar  le 
aiier 
requ  ired 


up 


Gran!  ees 


A^  r'areness 


(and 


E.  Related  Native 
Development  Activities 

1.  Community 
In  order  to  promdte 
the  Native  Americap 
service  providers 
gaps  or  duplication 
enhance  provision 
participants),  the 
project  orientation 
awareness  activitie; 
are  the  most  feasibl  j 
providers  listed  bel  3w 
orientation  workshi  )p 
grantees  have  been 
sharing  informatioi 
availability  of  othei 
encouraged  but  not 
the  grantee  will  hai 
attend  service  prov 
seminars, 
staff,  to  develop 
contracts,  and  to  inlvo 
in  program  plaimir  g 
exhaustive.  The 
responsible  for 
awareness, 
orientation  activities 

a.  Providers  of  hi  nds 
the  Native  Amehcc  n 
Tribal  Council  Eld*rs 
fully  aware  of 
Native  American  v 
job-ready  and  pla 

b.  Federal,  State 
services  such  as 
Administration, 
Veterans'  Affairs 
Employment  Security 
and  their  local  Job 
Stop  Centers  (whicjh 


A  nerican  Program 


gre  nt 
pro  n 


serv  ces 


thi! 
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Activities 
linkages  between 
program  and  local 
thereby  eliminate 
in  services  and 
I  )f  assistance  to 

must  provide 
iind/or  service 
that  it  determines 
for  the  types  of 

Project 
s  conducted  by  the 
an  effective  means  of 
and  revealing  the 
services;  they  are 
mandatory.  Rather, 
e  the  flexibility  to 
der  meetings, 
conferences,  to  outstation 
individual  service 

Ive  other  agencies 
This  list  is  not 
ee  will  be 
iding  appropriate 
inform^ion  sharing,  and 
to  the  following: 


■on  services  to 
veteran,  such  as 
to  make  them 
available  to 
jterans  to  make  them 
them  in  jobs. 
and  heal  entitlement 
Social  Security 
D«  partment  of 
,  State 

Agencies  (SESAs) 
Service  offices.  One- 
integrate  JTPA, 


labor  exchange  and  other  employment 
and  social  services),  detoxification 
facilities,  etc.,  to  familiarize  them  with 
the  nature  and  needs  of  Native 
American  veterans. 

c.  Civic  and  private  sector  groups,  and 
especially  veterans'  service 
organizations,  to  describe  Native 
American  veterans  and  their  needs. 

VI.  Rating  Criteria  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specified  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  3  applicants  as  potential 
grantees.  Although  the  Government 
reserves  the  right  to  award  on  the  basis 
of  the  initial  proposal  submissions,  the 
Govenmient  may  establish  a 
competitive  range,  based  upon  the 
proposal  evaluation,  for  the  purpose  of 
selecting  qualified  applicants.  The 
panel's  conclusions  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  government  reserves  the 
right  to  ask  for  clarification  or  hold 
discussions,  but  is  not  obligated  to  do 
so.  The  Government  further  reserves  the 
right  to  select  applicants  out  of  rank 
order  if  such  a  selection  would,  in  its 
opinion,  result  in  the  most  effective  and 
appropriate  combination  of  funding, 
demonstration  models,  and  geographical 
service  areas.  The  Grant  Officer's 
determination  for  award  under  SGA  00- 
02  is  the  final  agency  action.  The 
submission  of  the  same  proposal  from 
any  prior  year  competition  does  not 
guarantee  an  award  under  this 
Solicitation. 

Panel  Review  Criteria 

1.  Need  for  the  Project:  15  points. 
The  applicant  shall  document  the 

extent  of  need  for  this  project,  as 
demonstrated  by:  (1)  The  potential 
number  or  concentration  of  Native 
American  veterans  in  the  proposed 
project  area  relative  to  other  similar 
areas  of  jurisdiction:  (2)  the  high  rates 
of  poverty  and/or  unemployment  in  the 
proposed  project  area  as  determined  by 
the  census  or  other  surveys;  and  (3)  the 
extent  of  gaps  in  the  local  infrastructure 
to  effectively  address  the  employment 
barriers  which  characterize  the  target 
population. 

2.  Overall  Strategy  to  Increase 
Employment  and  Retention:  30  points. 

Tne  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
and  training  services,  including  job 
training,  job  development,  placement 
and  post  placement  follow  up  services. 


Applicants  should  address  their  intent 
to  target  occupations  in  expanding  (e.g. 
High  Tech;  Information  Technology, 
and  related  Service  Industries),  rather 
than  on  declining  industries.  The 
supportive  services  to  be  provided  as 
part  of  the  strategy  of  promoting  job 
readiness  and  job  retention  should  be 
indicated.  The  applicant  should  identify 
the  local  human  resources  and  sources 
of  fraining  to  be  used  for  participants.  A 
description  of  the  relationship,  if  any, 
with  other  employment  and  training 
program  such  as  SESAs  (DVOP  and 
LVER  Programs).  JTPA  IV-C.  other  JTPA 
programs,  and  Workforce  Investment  or 
Development  Boards  or  entities  where 
in  place,  should  be  presented.  It  should 
be  indicated  how  the  activities  will  be 
tailored  or  responsive  to  the  needs  of 
Native  American  veterans.  A  participant 
flow  chart  may  be  used  to  show  the 
sequence  and  mix  of  services. 

Note:  The  applicant  MUST  complete  the 
chart  of  proposed  program  outcomes  to 
include  participants  served,  and  job 
retention.  (See  Appendix  D). 

3.  Quality  and  Extent  of  Linkages  with 
Other  Providers  of  Services  to  the  Native 
Americans  and  to  Veterans:  20  points. 

The  application  should  provide 
information  on  the  quality  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
Native  American  veterans  in  the  local 
community  and/or  on  the  reservation 
and  outside  of  the  grant.  For  each 
service,  it  should  be  specified  who  the 
provider  is,  the  source  of  funding  (if 
known),  and  the  type  of  linkages/ 
referral  system  established  or  proposed. 
Describe  to  the  extent  possible,  how  the 
project  would  fit  into  the  community's 
continuum  of  care  approach  to  respond 
to  needs  of  the  Native  American  Veteran 
and  any  linkages  to  HUD  or  VA 
programs  or  resources  to  benefit  the 
proposed  program. 

4.  Demonstrated  Capability  in 
Providing  Required  Program  Services: 
20  points. 

The  applicant  should  describe  its 
relevant  prior  experience  in  operating 
employment  and  training  programs  and 
providing  services  to  participants 
similar  to  that  which  is  proposed  under 
this  solicitation.  Specific  outcomes 
achieved  by  the  applicant  should  be 
described  in  terms  of  clients  placed  in 
jobs.  etc.  The  applicant  must  also 
delineate  its  staff  capability  and  ability 
to  manage  the  financial  aspects  of 
Federal  grant  programs.  Relevant 
documentation  such  as  recent  (within 
the  last  12  months)  financial  and/or 
audit  statements  should  be  submitted 
(required  for  applicants  who  are  non- 
profit agencies).  Find  or  most  recent 
technical  reports  for  other  relevant 
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programs  should  be  submitted  as 
applicable.  The  applicant  should  also 
address  its  capacity  for  timely  startup  of 
the  program. 

5.  Quality  of  Overall  Employment  and 
Training  Strategy:  15  points. 

The  application  should  demonstrate 
how  the  applicant  proposes  to  obtain  or 
access  supportive  services  resources  for 
veterans  in  the  program  and  entering  the 
labor  force.  This  discussion  should 
specify  the  provisions  made  to  access 
transportation,  child  care,  temporary, 
transitional,  and  permanent  housing  for 
participants  through  community 
resources,  HUD,  lease,  JTPA  or  other 
means.  Native  American  Grant  funds 
may  not  be  used  to  purchase  housing. 

Applicants  can  expect  that  the  cost 
proposal  will  be  reviewed  for 
allowability,  allocability,  and 
reasonableness  of  costs,  but  will  not  be 
scored. 

VII.  Post  Award  Conference 

A  post-award  conference  will  be  held 
in  a  central  location  for  those  awarded 
PY  1999  JTPA  IV-C  hinds  from  the 
Native  American  competition.  It  should 
be  planned  for  June  or  July,  2000.  Costs 
associated  with  attending  this 
conference  for  up  to  two  grantee 
representatives  will  be  allowed  as  long 
as  they  were  incurred  in  accordance 
with  Federal  travel  regulations.  Such 
costs  shall  be  charged  as  administrative 
costs  and  reflected  in  the  proposed 
budget.  The  site  of  the  Post  Award 
conference  will  be  at  a  location 
convenient  for  the  grantee  and  Grant 
Officer  Technical  Representative 
(GOTR).  Please  use  your  State  Capital 
location  for  budget  planning  purposes. 
The  conference  will  focus  on  providing 
information  and  assistance  on  reporting, 
record  keeping,  and  grant  requirements, 
and  will  also  include  best  practices  from 
past  projects. 

VIII.  Reporting  Requirements 

The  grantee  shall  submit  the  reports 
and  documents  listed  below: 

A.  Financial  Reports 

The  grantee  shall  report  outlays, 
program  income,  and  other  frnancial 
information  on  a  quarterly  basis  using 
SF  269A,  Financial  Status  Report,  Short 
Form.  These  forms  shall  cite  the 
assigned  grant  number  and  be  submitted 
to  the  appropriate  State  Director  for 
Veterans'  Employment  and  Training 
(DVET),  whose  address  will  be 
provided,  no  later  than  30  days  after  the 
ending  date  of  each  Federal  fiscal 
quarter  during  the  grant  period.  In 
addition,  a  final  SF  269  shall  be 


submitted  no  later  than  90  days  after  the 
end  of  the  grant  period. 

B.  Program  Reports 

Grantees  shall  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  (i.e.,  July  30,  October  30,  January 
30  and  April  30)  to  the  DVET  which 
contains  the  following: 

1.  A  comparison  of  actual 
accomplishments  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  efforts; 

2.  An  explanation  for  variances  of 
plus  or  minus  15%  of  planned  program 
and/or  expenditure  goals,  to  include:  (i) 
Identification  of  corrective  action  which 
will  be  taken  to  meet  the  planned  goals, 
and  (ii)  a  timetable  for  accomplishment 
of  the  corrective  action. 

A  final  Technical  Performance  Report 
will  also  be  required  as  part  of  the  final 
report  package  due  90  days  after  grant 
expiration. 

C.  Summary  of  Final  Report  Package 

The  grantee  shall  submit  no  later  than 
90  days  after  the  grant  expiration  date 
a  final  report  containing  the  following: 

1.  Final  Financial  Status  Report  (SF- 
269A)  (copy  to  be  provided  following 
grant  awards). 

(b)  Final  Technical  Performance 
Report — (Program  Goals). 

3.  Final  Narrative  Report 
identifying — (a)  major  successes  of  the 
program;  (b)  obstacles  encountered  and 
actions  taken  (if  any)  to  overcome  such 
obstacles;  (c)  the  total  combined 
(directed/assisted)  number  of  veterans 
placed  during  the  entire  grant  period; 

(d)  the  number  of  veterans  still 
employed  at  the  end  of  the  grant  period; 

(e)  an  expleuiation  regarding  why  those 
veterans  placed  during  the  grant  period, 
but  not  employed  at  the  end  of  the  grant 
period,  are  not  so  employed;  and  (f)  any 
recommendations  to  improve  the 
program. 

IX.  Administrative  Provisions 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration, 
plus  any  indirect  charges  claimed,  may 
not  exceed  20  percent  of  the  total 
amount  of  the  grant. 

2.  Indirect  costs  claimed  by  the 
applicant  shall  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application.  (Do  not 
submit  the  State  cost  allocation  plan.) 

3.  Rates  traceable  and  trackable 
through  the  SESA  Cost  Accounting 


System  represent  an  acceptable  means 
of  allocating  costs  to  DOL  and, 
therefore,  can  be  approved  for  use  in 
Native  American  grants  to  SESAS. 

4.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

B.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

State,  Local  and  Indian  Tribal 
Governments — OMB  Circular  A-87 

Nonprofit  organizations — OMB  Circular 
A-122. 

C.  Administrative  Standards  and 
Provisions 

All  grants  shall  be  subject  to  the 
following  administrative  standards  and 
provisions: 

29  CFR  Part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

29  CFR  Part  95— Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations. 

29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

29  CFR  Part  30— Equal  Employment 
Opportunity  in  Apprenticeship  and 
Training. 

29  CFR  Part  31 — Nondiscrimination 
in  Federally  Assisted  Programs  of  the 
Depeirtment  of  Labor — Effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964. 

Signed  at  Washington,  DC  this  3rd  day  of 
March,  2000. 

La%vrence ).  Kuss, 

Grant  Officer. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  034a^X>43 


1.  TYPE  OF  SUBMI^ION: 

Application  I 

[J  Construction  | 

□  Non-Con«tnic>ton 


Preapplication 
|~1  Construction 

□  Non-Con«tnjction 


2.  DATE  SUBMITTED 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identifier 


State  Application  Identifier 


Federal  Identifier 


5.  APPUCANT  INFCpMATiON 


Legal  Name 


Address  (give  aty.  cc  jnty.  State,  and  zv  code): 


Narne  and  telephone  number  of  person  to  t)e  contacted  on  matters  involvin( 
this  application  (give  area  code) 


6.  EMPLOYER  IDEMPFICATION  NUMBER  (EIN): 


JCAT 


8.  TYPE  OF  APPUCIVTION: 

1     Dmw*         D  Con*'"""***"  Dfwlslon 

If  Revision,  enter  apifopriate  letter(s)  in  box(es)  |      I     I      I 


A.  Increase  Award  '        B  Decrease  Award 
D  Decrease  Duralfcn     Otherf^specrty/ 


C  Inwease  Duration 


TITLE: 


ia  CATALOG  OF  F  EDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


n 


12.  AREAS  AFFECIlED  BY  PROJECT  CCifes,  Counties,  States,  etc.): 


i^OJEC 


Organizational  Unit: 


7.  TYPE  OF  APPUCANT:  (enter  appropriate  letter  in  t)Ox) 


D 


A.  State  H.  Independent  School  Dist. 

B.  County  I.  State  Controlled  Institution  of  Higher  Learning 
C  Municipal  J.  Private  University 

0.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F  Intermunidpal  M.  Profit  Organization 

G.  Special  District  N  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


13.  PROPOSED  PROJECT 

rx^ng  Date 


Start  Date 


15.  ESTIMATED  FUl  <D«NG 


a  Federal 


b  Applicant 


c  State 


d  Local 


e  Other 


f  Program  Income 


g  TOTAL 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a  Applicant 


b.  Project 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 


DATE 


b.  No     D  PROGRAM  IS  NOT  COVERED  BY  E  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
□  Yes    If  "Yes,"  attach  an  explanation.  □  No 


18.  TO  THE  BEST  (JF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPUCATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  »EEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a  Type  Name  of  Aul  horized  Representative 


d  Signature  of  Auttu  irized  Representative 


Previous  Edition  Us<  bte 


Authorized  for  Local 


Reproduction 


b  Title 


c.  Telephone  Number 


e.  Date  Signed 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  tor  ttiis  collection  ot  intormation  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searctiing  existing  data  sources,  gathering  and  maintaining  ttie  data  needed,  and  completing  and  reviewing  ttie  collectton  of 
information.  Send  comments  regarding  ttie  burden  estimate  or  any  other  aspect  of  this  collection  of  informatron,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  fonn  used  by  applicants  as  a  required  facesheetfor  preapplications  and  applications  submitted  for  Federal  assistance,  tt 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  1 2372  and  have  selected  the  program  to  be  included  in  thetr  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 
1. 

2. 


3. 

4. 


Self-explanatory. 


Entry: 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  Identifier  numb^.  If  for  a  new  project, 
leave  blank. 

Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  numkier  of  the  person  to 
^contact  on  matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.,  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congresskinal  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  ttie  first 
funding/lxjdget  period  by  each  contributor.  Value  dl  in- 
kind  contributions  shoukj  t>e  included  on  appropriate 
lines  as  applicable  If  the  acbon  will  result  In  a  dollar 
change  to  an  existing  award.  Indicate  only  the  amount 
of  the  chEuige.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categones  as  item  15. 


7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 


16.         Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  sutiject  to  the 
State  Intergovernmental  review  process. 


9. 


-  "New"  means  a  new  assistance  award. 

~  "Continuation"  means  an  extension  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  otiligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  t>eing 
requested  with  this  application. 


17.        This  question  applies  to  the  applk^nt  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  Include  delinquent  audit 
disallowances,  loans  and  taxes. 


18.        To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  tie  on  file  In  the  applicant's  otfk». 
(Certain  Federal  agencies  may  require  that  this 
auttK>rizatk>n  tie  submitted  as  part  of  tfie  application.) 


1 0.        Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  Is  requested. 


1 1 .         Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  of  tliis  project. 
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Public  reporting 
instructions,  seardh 
information.  Send  comments 
reducing  this  burdpn 
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INSTRUCTIONS  FOR  THE  SF-424A 


bjrden  for  this  collection  of  information  is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
•ng  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
mments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0348-0044),  Washington,  DC  20503. 


PLEASE  DO  ^  OT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY.  


General  Instructions 

This  form  is  desi(  ined  so  that  application  can  be  made  for  funds 
from  one  or  mc  e  grant  programs.  In  preparing  the  budget, 
adhere  to  any  ex  isting  Federal  grantor  agency  guidelines  which 
prescnbe  how  iind  whether  budgeted  amounts  should  be 
separately  showr  for  different  functions  or  activities  within  the 
program.  For  seme  programs,  grantor  agencies  may  require 
budgets  to  be  se  irately  shown  by  function  or  activity.  For  other 
programs,  granto  •  agencies  may  require  a  breakdown  by  function 
or  activity  Sectons  A,  B,  C,  and  D  should  include  budget 
estimates  for  tie  whole  project  except  when  applying  for 
assistance  whici  requires  Federal  authorization  in  annual  or 
other  funding  per  od  increments.  In  the  latter  case,  Sections  A.  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistarce  in  the  subsequent  budget  periods.  All 
applications  shoild  contain  a  breakdown  by  the  object  class 
categones  showr  in  Lines  a-k  of  Section  B. 

Section  A.  Budc  et  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domest  c  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  a(  tivity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  p  rogram  title  and  the  Catalog  number  in  Column 
(b). 

For  applications 
amounts  by  mu 


For  new  applicafions 
line  entry  in 
(g)  the  approp(|ate 
project  for  the 


!  fit  5t 


pertaining  to  a  single  program  requiring  budget 

^       I  [jple  functions  or  activities,  enter  the  name  of 

each  activity  or  f  inction  on  each  line  in  Column  (a),  and  enter  the 
Catalog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  fu  iction  or  activity,  enter  the  Catalog  program  title 
on  each  line  in  C  olumn  (a)  and  the  respective  Catalog  number  on 
each  line  in  Colu  nn  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown  Adcitional  sheets  should  be  used  when  one  form 
does  not  provice  adequate  space  for  all  breakdown  of  data 
required.  Howev  er,  when  more  than  one  sheet  is  used,  the  first 
page  should  pro  ride  the  summary  totals  by  programs. 

Lines  1-4,  Colu  nns  (c)  ttirough  (g) 


leave  Column  (c)  and  (d)  blank.  For  each 
Columns  (a)  and  (b),  enter  in  Columns  (e),  (f),  and 
amounts  of  funds  needed  to  support  the 
funding  penod  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  ot  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instaictions 
provide  for  this.  Othenwise,  leave  these  columns  blank.  Enter  in 
columns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  .(e)  and  (f). 

For  supplemental  grants  and  ctianges  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class  categories. 

Line  6a-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  61  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g),  Une  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5.  -^ 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-1 1  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made  by  the 
applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  Jill  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (b)-{e).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Erter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Unes  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuatKxi 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  penods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  cun-ent  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Une  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  tf>e 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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A.  Assurances  -  Non-Construction  Programs 

B.  Certifications  Regarding  Lobbying,  Debarment,  Suspension,  and  Other 
Responsibility  Matters  and  Drug-FreeATobacco-Free  Workplace  Requirements. 

Certification  of  Release  of  Information 


APPLIC^  NTT  NAME  and  LEGAL  ADDRESS: 
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ASSURANCES  AND  CERTIFICATIONS  -  SIGNATURE  PAGE 


of  Labor  will  not  award  a  grant  or  agreement  where  the  grantee/recipient  has 
.^.  the  ASSURANCES  AND  CERTIFICATIONS  contained  in  this  section.  By 
returning  this  signature  page,  the  grantee/recipient  is  providing  the  certifications  set 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications  listed  cannot  be  signed,  please 
explain.  /  pplicant  need  only  submit  and  return  this  signature  page  with  the  grant  application. 
All  other  nstructions  shall  be  kept  on  file  by  the  applicant. 


SIGNAT  JRE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLIC>  JMT  ORGANIZATION 
SUBMITF  ID 


DATE 


Please  Note:    This  signature  page  and  any  pertinent  attachments  which  may  be  required 
by  these  assurances  and  certifications  shall  be  attached  to  the  applicant's 
Cost  Proposal. 
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Performance  and  Enrollment  Goals 

(Enter  all  data  cumulatively) 
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Grant  Number: 


Program  Year: 


Performance  Goals 


Quarters 
1  2  3 


Participants/Enrollments 

Assessments 

Employment  Development  Plans 

Job  Placement  Assistance 

Placements 

Terminations 

Follow-ups 

Core  Training 


1 

Quarters 

2              3 

4 

Classroom  Training 

On-the-job  training 

Remedial  education 

Literacy  and  bilingual  training 

Institutional  sidlls  training 

Occupational  sidlls  training 

On-site  industry-specific  training 

Customized  training 

Apprenticeship  training 

Upgrading  and  retraining 

Supportive  Services 

Other  (specify) 

13040 


And  larv  Services 
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Quarters 

2  3 


Counseling 

Job  Search  Assistance 

Case  Management 

Job  Club 

Work  Experience 

Other  (specify) 

Enrdllment  Goals  bv  Eligibility  Groups  (do  not  double  count) 


Enrollment  Goals  bv  Eligibility  Subgroups  (from  above,  as  applicable,  include  here) 

Quarters 
1 


Ben 


1 

Quarters 
2              3 

4 

Vietnam-era  veteran 

Disabled  veteran 

Recently  separated  veteran 

Female  veterans 

Homeless  veterans 

African-American  veterans 

Hispanic  veterans 

Native  American  veterans 

Other  minority  veterans 

rhmarks 


1 

Quarters 

2             3 

4 

Average  Wage  at  Placement 

Placement  Rate 
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Direct  Cost  Descriptions  For  Applicants  and  Sub-Applicants* 

Proposed 
Annual                %  of  Time               Administration       Proposed 
Position  Title(s )   Salary/Wage  Rate   Charged  to  Grant      Costs  ** Program  Costs 


Sub-Total 


Administration  Program 


Fringe  Benefits  For  All  Positions 
Contractual 


Travel 
Indirect  Costs 


Equipment 
Supplies 


Total  Costs 


Administration 


Program 


••  Administrative  costs  arc  associated  with  the  supervision  and  management  of  the  program  and  do  not  directly  or  immediately  affect 
participants. 


Direct  costs  for  all  funded  positions  for  both  applicant  and  sub-applicant(s)  must  be  provided. 


13042 
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GLOSSARY  OF  TERMS 


Adeque.te  Employment  -  See  Unsubsidized  Employment. 

Administrative  Costs  -  All  direct  and  indirect  costs  associated 
with  the  supervision  and  management  of  the  program.   These  costs 
shall  include  the  administrative  costs,  both  direct  and  indirect, 
of  reqipients  and  sub-recipients  of  the  JTPA  IV-C  funds. 


Adult 
speak, 
reasor 
their 

real 
and 
to 
improve 


Basic  Education  -   Education  for  adults  whose  inability  to 
read  or  write  the  English  language  or  to  effectively 
mathematically,  constitutes  a  substantial  impairment  of 
ability  to  get  or  retain  employment  commensurate  with  their 

ility,  which  is  designed  to  help  eliminate  such  inability 
Lse  the  level,  of  education  of  such  individuals  with  a  view 
making  them  less  likely  to  become  dependent  on  others,  to 

their  ability  to  benefit  from  occupational  training  and 
se  increase  their  opportunities  for  more  productive  and 

employment,  and  to  make  them  better  able  to  meet  their 
responsibilities. 


3h: 


rai 


othervii 

profitjable 

adult 


Anci! 

other 

emplo] 


llary 


Services  -  Employment  and  training  related  activities 
than  core  training  which  may  enhance  a  participant's 
y ability. 


Apprerfticeship  Training  -  A  formal  occupational  training  program 
which  combines  on-the-job  training  and  related  instruction  and  in 
which  workers  learn  the  practical  and  conceptual  skills  required 
for  a  skilled  occupation,  craft,  or  trade.   It  may  be  registered 
or  unrjegistered. 

Assurajnces  and  Certifications  -  The  act  of  certifying  compliance 
with  applicable  federal  and  state  laws  and  regulations  regarding 
the  receipt  and  expenditures  of  grant  monies. 


ASVET 
Traini 


Assistant  Secretary  for  Veterans '  Employment  and 
( USDOL ) 


iig 


Average  Wage  at  Placement  -  This  is  an  average  of  the  wages 
earned  by  participants  upon  entering  employment.   In  the  VWIP 
prograti  this  average  should  never  be  less  than  that  of  the 
Statewide  average  for  Title  IIA  achieved  during  PY98. 


Barriets  to  Employment  -  Characteristics  that  may  hinder  an 
individual's  hiring,  promotion  or  participation  in  the  labor 

Some  excimples  of  individuals  who  may  face  barriers  to 
employ|nent  include:  single  parents,  women,  displaced  homemakers, 
public  assistance  recipients,  older  workers,  substance 
,  teenage  parents,  veterans,  ethnic  minorities,  and  those 


youth, 
abuserb 
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In 


with  limited  English  speaking  ability  or  a  criminal  record  or 
with  a  lack  of  education,  work  experience,  credentials,  child 
care  arrangements,  transportation  or  alternative  working 
patterns. 

Case  Management  -  A  client  centered  approach  in  the  delivery  of 
services,  designed  to  prepare  and  coordinate  comprehensive 
employment  plans  for  participants,  to  assure  access  to  the 
necessary  training  and  supportive  services,  and  to  provide 
support  during  program  participation  and  after  job  placement, 
accordance  with  this  definition,  the  case  manager  acts  as  a 
facilitator  in  assisting  the  participant  toward  a  successful 
completion  of  training. 

Classroom  Training  -  Any  training  of  the  type  normally  conducted 
in  an  institutional  setting,  including  vocational  education, 
which  is  designed  to  provide  individuals  with  the  technical 
skills  and  information  required  to  perform  a  specific  job  or 
group  of  jobs.   It  may  also  include  training  designed  to  enhance 
the  employability  of  individuals  by  upgrading  basic  skills, 
throughout  the  provision  of  courses  such  as  remedial  education, 
training  in  the  primary  language  of  persons  with  limited  English 
language  proficiency,  or  English-as-language  training. 

Cognizant  Federal  Agency  -  The  federal  agency  that  is  assigned 
audit  or  indirect  cost  rate  approval  responsibility  for  a 
particular  recipient  organization  by  the  Office  of  Management  and 
Budget.  (0MB  Circulars  A-87,  A-102) 

Core  Training  -  Core  training  activities  are  employment  focused 
interventions  which  address  basic  vocational  skills  deficiencies 
that  prevent  the  participant  from  accessing  appropriate  jobs 
and/or  occupations. 

Counseling  -  Counseling  in  this  sense  can  be  any  form  of 
assistance  which  (1)  provides  guidance  in  the  development  of  a 
participant's  vocational  goals  and  the  means  to  achieve  those 
goals;  and/or  (2)  assist  a  participant  with  the  solution  to  a 
variety  of  individual  problems  which  may  pose  a  barrier (s)  to  the 
participant  in  achieving  vocational  goals,  e.g.,  PTSD  counseling, 
substance  abuse  counseling,  job  counseling,  etc. 

Customized  Training  -  A  training  program  designed  to  meet  the 
special  requirements  of  an  employer  who  has  entered  into  an 
agreement  with  a  Service  Delivery  Area  to  hire  individuals  who 
are  trained  to  the  employer's  specifications.   The  training  may 
occur  at  the  employer's  site  or  may  be  provided  by  a  training 
vendor  able  to  meet  the  employer's  requirements.   Such  training 
usually  requires  a  commitment  from  the  employer  to  hire  a 
specified  number  of  trainees  who  satisfactorily  complete  the 
training. 
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Disabled  Veteran  -  A  veteran  who  is  entitled  to  compensation 
under  laws  administered  by  the  Veterans  Administration;  or  an 
individual  who  was  discharged  or  released  from  active  duty 
because  of  service-connected  disability. 


USDOL 


USDVA 
the 


Veterans 


plan 
a  res 


vocational 
reasonable 


serviqe 
the 


ETA  - 


United  States  Department  of  Labor 

United  States  Department  of  Veterans  Affairs  (Formerly 
Administration) . 


Director  for  Veterans '  Employment  and  Training 
Disabled  Veterans '  Outreach  Progreum 


DVET 

DVOP 

Econoirically  Disadvantaged  -  means  an  individual  who  (A) 
receives,  or  is  a  member  of  a  fcunily  which  receives,  cash  welfare 
payments  under  a  Federal,  State,  or  local  welfare  program;  (B) 
has,  or  is  a  member  of  a  family  which  has,  received  a  total 
family  income  for  the  six-month  period  prior  to  application  for 
the  prograun  involved  (exclusive  of  unemployment  compensation, 
child  support  payments,  and  welfare  payments)  which,  in  relation 
to  fearily  size,  was  not  in  excess  of  the  higher  of  (i)  the 
official  poverty  line  (as  defined  by  the  Office  of  Management  and 
Budget,  and  revised  annually  in  accordance  with  section  673  (2) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1981  (42  U.S.C. 
9902(2)),  or  (ii)  70  percent  of  the  lower  living  standard  income 
level;  (C)  is  receiving  (or  has  been  determined  within  the  6- 
month  period  prior  to  the  application  for  the  program  involved  to 
be  eligible  to  receive)  food  steimps  pursuant  to  the  Food  Stamp 
Act  of  1977;  (D)  qualified  as  a  homeless  individual  under  section 
103  of  the  Stewart  B.  McKinney  Homeless  Assistance  Act;  (E)  is  a 
foster  child  on  behalf  of  whom  State  or  local  government  payments 
are  made  or  (F)  in  cases  permitted  by  regulations  of  the 
Secretary,  is  an  individual  with  a  disability  whose  income  meets 
the  requirements  of  clause  (A)  or  (B),  but  who  is  a  member  of  a 
family  whose  income  does  not  meet  such  requirements 


or 
ult 


Employment  Development  Plan  (EDP)  -  An  individualized  written 

intervention  strategy  for  serving  an  individual  which,  as 

of  an  assessment  of  the  veteran's  economic  needs, 

interests,  aptitudes,  work  history,  etc.,  defines  a 

vocational  or  employment  goal  and  the  developmental 

or  steps  required  to  reach  the  goal  and  which  documents 

plishments  made  by  the  individual. 


accomt 


The  Employment  and  Training  Administration 


Enrolled  Veteran  -   Shall  be  synonymous  with  the  term 
participant.   A  veteran  who  has  been  determined  eligible  for 
services  at  intake  and  who  is  receiving  or  scheduled  to  receive 
core  tpraining. 
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Follow-up  -  The  tracking  of  what  happens  to  participants  when 
they  leave  the  program  for  a  period  of  180  days  after  initial 
placement.   The  reporting  requirements  are  to  include  the 
following  data/information  employment  status  (number  of  Entered 
Employments /Placements  at  180  days  after  program  has  ended), 
average  hourly  wage  (earnings  change  at  180  days  after  prograun 
has  ended),  and  job  retention  (of  those  enrolled  in  training, 
provide  number  of  those  still  employed  in  trained  occupation  at 
180  days  after  progrcon  has  ended),  these  measures  can  be  used  to 
assess  long-term  program  performance  and  activity  strategies  for 
clients  with  diverse  characteristics. 


FTE  -  Full-time  Equivalent,  a  personnel  charge  to  the  grant 
equal  to  2,080  hours  per  annum. 

FY  -  Fiscal  Year.   For  federal  government  purposes,  any  twelve 
month  period  beginning  on  October  1  and  ending  on  September  30. 

GED  -  General  Equivalency  Diploma.   A  high  school  equivalency 
diploma  which  is  obtained  by  passing  the  General  Educational 
Diploma  Equivalency  Test  which  measures  the  application  'of  skills 
and  knowledge  generally  associated  with  four  years  of  traditional 
high  school  instruction. 

In-kind  services  -  Property  or  services  which  benefit  a 
federally  assisted  project  or  prograun  and  which  are  contributed 
without  charge  to  the  grantee. 

Indirect  Cost  -  A  cost  that  is  incurred  for  a  common  or  joint 
purpose  benefitting  more  than  one  cost  objective  and  that  is  not 
readily  assignable  to  the  cost  objectives  specifically 
benefitted. 

Institutional  Skills  Training  -  Skills  training  conducted  in  an 
institutional  setting  and  designed  to  ensure  that  individuals 
acquire  the  skills,  knowledge  and  abilities  necessary  to  perform 
a  job  or  group  of  jobs  in  an  occupation  for  which  there  is  a 
demand . 

Intake  -  A  process  for  screening  individual  applicants  for 
eligibility;  making  an  initial  determination  whether  the  program 
can  benefit  the  applicants;  providing  information  about  the 
program,  its  services  and  the  availability  of  those  services;  and 
selecting  individual  applicants  for  participation  in  the  program. 

Job  Club  Activities  -  A  form  of  job  search  assistance  provided 
in  a  group  setting.   Usually  job  clubs  provide  instruction  and 
assistance  in  completing  job  applications  and  developing  resumes 
and  focus  on  maximizing  employment  opportunities  in  the  labor 
market  and  developing  job  leads.   Many  job  clubs  use  telephone 
banks  and  provide  group  support  to  participants  before  and  after 


13046 


Federal  Register/ Vol.  65,  No.  48 /Friday,  March  10,  2000 /Notices 


they  interview  for  openings. 


Deve'. 


lopment  -   The  process  of  marketing  a  program  participant 
emp|loyers,  including  informing  employers  about  what  the 
pant  can  do  and  soliciting  a  job  interview  for  that 
indivijdual  with  the  employer. 


Job 

to 
parti 


Job  Placement  Services  -  Job  placement  services  are  geared 
towards  placing  participants  in  jobs  and  may  involve  activities 
such  as  job  search  assistance,  training,  or  job  development. 
These  services  are  initiated  to  enhance  and  expedite 
participants'  transition  from  training  to  employment. 

Job  Search  Assistance  (JSA)  -  An  activity  which  focuses  on 
buildijng  practical  skills  and  knowledge  to  identify  and  initiate 
employer  contacts  and  conduct  successful  interviews  with  employers. 
Various  approaches  may  be  used  to  include  participation  in  a  job 
club,  receive  instruction  in  identifying  personal  strengths  and 
goals,  resume  and  application  preparation,  learn  interview 
techniques,  and  receive  labor  market  information.  Job  search 
assistance  is  often  a  self-service  activity  in  which  individuals 
can  obtain  information  about  specific  job  openings  or  general  job 
or  occapational  information. 

Labor  Exchange  -  Refers  to  the  services  provided  to  job  seekers 
and  enployers  by  the  State  Employment  Service  Agencies,  JTPA 
Servics  -Delivery  Areas,  or  other  entities.  Services  to  job 
seekers  may  include  assessment,  testing,  counseling,  provision  of 
labor  market  information  and  referral  to  prospective  employers. 
Employ ar  service  may  include  accepting  job  orders,  screening 
applicants,  referring  qualified  applicants  and  providing  follow-up. 

Labor  Torce  -  The  sum  of  all  civilians  classified  as  employed  and 
unemployed  and  members  of  the  Armed  Forces  stationed  in  the  United 
States.  (Bureau  of  Labor  Statistics  Bulletin  2175) 

Literacy  and  Bilingual  Training  -  See  Adult  Basic  Education. 


LVER  - 


Local  Veterans '  Employment  Representative 


Minimun  Economic  Need  -  The  level  of  wages  paid  to  a  program 
participant  that  will  enable  that  participant  to  become 
economically  self-sufficient. 

Minority  Veterans  -  For  the  purposes  of  this  SGA,  veterans  who  are 
IV-C  eligible  and  are  members  of  the  following  ethnic  categories: 
Africa  1  American,  Hispanic,  American  Indian  or  Alaskan  Native, 
Asian  3r  Pacific  Islander. 


Occupa 


:ional  Skills  Training  -    Includes  both  (1)  vocational 
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education  which  is  designed  to  provide  individuals  with  the 
technical  skills  and  information  required  to  perform  a  specific  job 
or  group  of  jobs,  and  (2)  on-the-job  training. 

Offender  -  Any  adult  or  juvenile  who  has  been  subject  to  any  stage 
of  the  criminal  justice  process  for  whom  services  under  this  Act 
may  be  beneficial  or  who  requires  assistance  in  overcoming 
artificial  barriers  to  employment  resulting  from  a  record  of  arrest 
or  conviction. 

OASVET  -  Office  of  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training  (ASVET) 

OJT  -  On-the-Job-Training  -  Training  for  a  specific  job  and  based 
in  the  employer's  work  site.  A  contract  is  written  through  which 
the  employer  receives  an  eimount  of  money,  which  shall  never  exceed 
50%  of  the  trainee's  wages.  This  payment  is  made  to  offset  the 
employer's  costs  for  training  an  unskilled  worker(s).  The  period 
of  training  may  never  exceed  that  prescribed  by  the  Dictionary  of 
Occupational  Titles  (DOT)  for  the  occupation  in  which  the 
participant  is  being  trained.  Usually  in  the  OJT  agreement,  this 
is  a  promise  on  the  part  of  the  employer  to  hire  the  trainee  upon 
successful  completion  of  the  training. 

On-site  Industry-specific  Training  -  This  is  training  which  is 
specifically  tailored  to  the  needs  of  a  particular  employer  and/or 
industry.  Participants  may  be  trained  according  to  specifications 
developed  by  an  employer  for  an  occupation  or  group  of  occupations 
at  a  job  site.  Such  training  is  usually  presented  to  a  group  of 
participants  in  an  environment  or  job  site  representative  of  the 
actual  job/occupation,  and  there  is  often  an  obligation  on  the  part 
of  the  employer  to  hire  a  certain  number  of  participants  who 
successfully  complete  the  training. 

Outreach  -  An  active  effort  by  program  staff  to  encourage 
individuals  in  the  designated  service  delivery  area  to  avail 
themselves  of  program  services. 

Outside  Funds  -  Resources  pledged  to  the  JTPA  IV-C  program  which 
have  a  quantified  dollar  value.  Such  resources  may  include  training 
funds  from  programs  such  as  JTPA  Title  IIA  or  Title  III  that  are 
put  aside  for  the  exclusive  use  by  participants  enrolled  in  a  JTPA 
IV-C  program.   Outside  funds  do  not  include  in-kind  services. 

Participant,  or  Enrolled  Participant  -  Means  a  veteran  who:  (1) 
has  been  determined  eligible  for  participation  upon  intake;  and  (2) 
started  or  is  scheduled  to  receive  training  or  ancillary  services. 
An  individual  who  receives  only  outreach  and/or  intake  and 
assessment  services  does  not  meet  this  definition. 

Placement  Rate  -  This  is  a  method  used  to  determine  the  percentage 
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of  paifticipants  who  become  employed.  The  figure  is  calculated  by 
dividj  ng  the  number  of  total  participants  who  were  enrolled  in  the 
program  by  the  number  of  participants  who  were  placed  or  entered 
employment  through  the  progrsun. 

Placerfent  -  The  act  of  securing  unsubsidized  employment  for  or  by 
a  parliicipant. 


Pre- 
upgraqe 
requi 
oc 


apprent 


led 


iceship  Training  -  Any  training  designed  to  increase  or 
specific  academic,  or  cognitive,  or  physical  skills 
as  a  prerequisite  for  entry  into  a  specific  trade  or 
n. 


;cup4tio 

Pre-erirollment  Assessment  -  The  process  of  determining  the 
employability  and  training  needs  of  individuals  before  enrolling 
them  :.n  the  VWIP  prograun.  Individual  factors  usually  addressed 
durinc  pre-enrollment  assessment  include:  an  evaluation  and/or 
measurement  of  vocational  interests  and  aptitudes,  present 
abilit^ies,  previous  education  and  work  experience,  income 
requiiJements,  and  personal  circumstances. 


Program 
funds . 


Resources  -   Includes  the  total  of  both  VWIP  and  outside 


PY  -  program  Year.  The  12-month  period  beginning  July  1,  and 
ending,  on  June  30,  in  the  fiscal  year  for  which  the  appropriation 
is  maqe. 


Recentily  Separated  Veteran  -  refers  to  any  veteran  who  applies  for 
participation  in  a  IV-C  funded  activity  within  48  months  after 
separation  from  military  service.  (29  U.S.C.,  Chapter  19,  section 
1503(^7)(C)) 

Remedilal  Education  -  Educational  instruction,  particularly  in 
basic  skills,  to  raise  an  individual's  general  competency  level  in 
order  to  succeed  in  vocational  education  or  skill  training 
prograjms,  or  employment. 

Servide-Connected  Disabled  -   refers  to  ( 1 )  a  veteran  who  is 
entitled  to  compensation  under  laws  administered  by  the  Department 
Affairs  (DVA),  or  (2)  an  individual  who  was  discharged 
from  active  duty  because  of  a  service-cor^nected 
disabiility.  (29  U.S.C.,  Chapter  19,  section  1503(27) (B)) 


of 
or 


Veterans ' 
released 


SESA 

organi 

Service 


SGA  - 


State  Employment  Security  Agency,   the  state  level 
zation  affiliated  with  DOL's   United  States  Employment 


Solicitation  for  Grant  Application 
Subgrdnt  -  An  award  of  financial  assistance  in  the  form  of  money, 
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or  property  in  lieu  of  money/  made  under  a  grant  by  a  grantee  to  an 
eligible  subgrantee. 

Subgrantee  -  The  government  or  other  legal  entity  to  which  a 
subgrant  is  awarded  and  which  is  accountable  to  the  grantee  for  the 
use  of  the  funds  provided. 

Suite±)le  Employment  -  See  "Unsubsidized  Employment" 

Substance  Abuser  -  An  individual  dependent  on  alcohol  or  drugs, 
especially  narcotics,  whose  dependency  constitutes  or  results  in  a 
substantial  barrier  to  employment. 

Supportive  Services  -  means  services  which  are  necessary  to  enable 
an  individual  eligible  for  training  under  this  Act,  but  who  cannot 
afford  to  pay  for  such  services,  to  participate  in  a  training 
program  funded  under  the  this  Act.  Such  supportive  services  may 
include  transportation,  health  care,  financial  assistance,  (except 
as  a  post-termination  service),  drug  and  alcohol  abuse  counseling 
and  referral,  individual  and  family  counseling,  special  services 
and  materials  for  individuals  with  disabilities,  job  coaches,  child 
care  and  dependent  care,  temporary  shelter,  financial  counseling, 
and  other  reasonable  expenses  required  for  participation  in  the 
training  progreim  and  may  be  provided  in-kind  or  through  cash 
assistance. 

Unsubsidized  Employment  -  Employment  not  financed  from  funds 
provided  under  VWIP.  In  the  VWIP  Program  the  term  "adequate"  or 
"suitable"  employment  is  also  used  to  mean  placement  in 
unsubsidized  employment  which  pays  an  income  adequate  to 
accommodate  the  participant's  minimum  economic  needs. 

Upgrading  and  Retraining  -  Training  given  to  an  individual  who 
needs  such  training  to  advance  above  an  entry  level  or  dead-end 
position.  This  training  shall  include  assisting  veterans  in 
acquiring  needed  state  certification  to  be  employed  in  the  same 
field  as  they  were  trained  in  the  military  (i.e..  Commercial  Truck 
Driving  License  (CDL),  Emergency  Medical  Technician  (EMT),  Airframe 
&  Powerplant  (A&P),  Teaching  Certificate,  etc.). 

Veteran  -   shall  refer  to  an  individual  who  served  in  the  United 
States  active  military,  naval,  or  air  service,  and  who  was 
discharged  or  released  therefrom  under  conditions  other  than 
dishonorable.  (29  U.S.C.  Chapter  19,  section  1503(27) (A)) 

Veterans'  Workforce  Investment  Program  (VWIP)  -  Reference  made  to 
the  "VWIP  Program"  means  all  activity  funded  by  VWIP  and  outside 
resources. 

VWIP  Resources  -  This  term  is  synonymous  with  VWIP  funds/funding. 
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Vocational  Exploration  Training  -  Through  assessments  such  as 
interest  inventories  and/or  counseling,  a  process  of  identifying 
occupations  or  occupational  areas  in  which  a  person  may  find 
satisfaction  and  potential,  and  for  which  his  or  her  aptitudes  and 
other  qualifications  may  be  appropriate. 


Welfarle  and/or  Public  Assistance  recipient  -   An  individual  who, 
the  course  of  the  progrcim  year,  receives  or  is  a  member  of 
who  receives  cash  welfare  or  public  assistance  payments 
a  Federal,  State,  or  local  welfare  program. 


during 

a 

under 


family 


Workforce  Investment  Act  (WIA)  -   The  purpose  of  this  Act  is  to 

sh  progreims  to  prepare  youth  and  unskilled  adults  for  entry 

:he  labor  force  and  to  afford  job  training  to  those 

ly  disadvantaged  individuals  and  other  individuals, 

veterans,  who  face  serious  barriers  to  employment  and  who 

need  of  such  training  to  obtain  prospective  employment.  The 

ires  the  ASVET  to  consult  with  the  Secretary  of  the  DVA  to 

that  programs  funded  under  VWIP  of  this  Act  meet  the 

and  training  needs  of  service-connected  disabled, 

n  and  recently  separated  veterans  and  are  coordinated,  to 

maximum  extent  feasible,  with-related  progreims  and  activities. 


establli 

into 

economtLcal 

inclu 

are  in 

Act 

ensure 

employment 

Ccimpai^ 

the 


ding 


reju 


provides 


Work  Experience  -  A  temporary  activity  (six  months  or  less)  which 

an  individual  with  the  opportunity  to  acquire  the  skills 

knjowledge  necessary  to  perform  a  job,  including  appropriate 

hfibits  and  behaviors,  and  which  may  be  combined  with  classroom 

training.   When  wages  are  paid  to  a  participant  on  work 

and  when  such  wages  are  wholly  paid  for  under  JTPA,  the 

Lpant  mav  not  receive  this  training  under  a  private,  for 


and 

work 

or 


other 


experi ance 


partic 
profit 


employer. 


Youth 
who 


se  rved 


An  individual,  between  the  age  of  20  and  24  years  of  age, 
on  active  duty  in  the  U.S.  Armed  Forces. 


[FR  Doc.  00-5842  F 
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MERIT  SYSTEMS 
BOARD 


PROTECTION 


Fie 


Opportunity  To 
Jerry  C.  Sturdy  v, 
Army,  MSPB  Dodket 
0028-M-1 


Amicus  Briefs  in 
Department  of  the 
No.  DA-0330-98- 


AGENCY:  Merit  Systems  Protection 

Board. 

action:  The  Merii 

Board  has 

opinion  from  the 

of  Personnel 

concerning  the 

regulations 

Board  is  provi 

with  an 

briefs  on  the  sam( 


Systems  Protection 
requesl  ed  an  advisory 

Director  of  the  Office 
Man  igement  (OPM) 
in  !erpretation  of 
promulgated  by  OPM.  The 
interested  parties 
opportunity  to  submit  amicus 
questions  raised  in 


the  request  to  OPM.  The  Board's  request 
to  OPM  is  reproduced  below:  Pursuant 
to  5  U.S.C.  1204(e)(1)(A).  the  members 
of  the  Merit  Systems  Protection  Board 
request  that  you  provide  an  advisory 
opinion  concerning  the  interpretation  of 
regulations  promulgated  by  the  Office  of 
Personnel  Management  (OPM). 

Background 

After  the  agency  issued  the  appellant 
a  notice  that  he  would  be  separated  by 
reduction  in  force  (RIF),  the  agency 
reassigned  him  under  its  Priority 
Placement  Program.  On  appeal  to  the 
Board,  he  alleged  that  his  nonselection 
for  reassignment  to  a  different  position 
constituted  a  violation  of  his 
reemployment  priority  rights  under  5 
CFR  part  330,  subpart  B  (entitled 
"Reemployment  Priority  List  (RPL)"). 


The  Board  dismissed  the  appeal, 
finding  that  it  lacked  RPL  jurisdiction 
because  the  appellant  was  not  separated 
from  the  agency  by  the  RIF.  Sturdy  v. 
Department  of  the  Army,  80  M.S.P.R. 
273  (1998).  The  appellant  filed  a 
petition  for  judicial  review  before  the 
U.S.  Coiul  of  Appeals  for  the  Federal 
Circuit,  and  the  court  in  a 
nonprecedential  order  granted  the 
agency's  motion  to  remand  this  case  to 
the  Board  for  reconsideration  of  its 
jurisdictional  determination. 

Applicable  Regulations 

The  Board's  RPL  jurisdiction  is 
derived  from  5  CFR  330.209,  which 
provides  that: 

An  individual  who  believes  that  his  or  her 
reemployment  priority  rights  under  this 
subpart  have  been  violated  because  of  the 
employment  of  another 
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person  who  otherwise  could  not  have  been 
appointed  properly  may  appeal  to  the  Merit 
Systems  Protection  Board  under  the 
provisions  of  the  Board's  regulations. 

Our  review  of  the  regulatory  history 
reveals  that  this  provision  was  not 
revised  in  pertinent  respects,  since 
1979.  Because  the  Board's  jurisdiction 
under  this  provision  is  based  on 
reemployment  priority  rights,  it  is 
necessary  to  examine  the  nature  and 
extent  of  such  rights  under  part  330, 
subpart  B. 

Tne  RPL  regulations  are  derived  form 
5  U.S.C.  3315(a),  which  provides  that 
"[a]  preference  eligible  who  has  been 
separated  or  furloughed  without 
delinquency  or  misconduct,  on  request, 
is  entitled  to  have  his  name  placed  on 
appropriate  registers  and  employment 
lists  *  *   *  "  (Emphasis  added.)  See  53 
PR  408  (1988).  The  RPL  regulations 
themselves  provide,  at  5  CFR  330.201, 
that: 

(a)  The  reemployment  priority  list  (RPL)  is 
the  mechanism  agencies  use  to  give 
reemployment  consideration  to  their  former 
competitive  service  employees  separated  by 
reduction  in  force  (RIF)  or  fully  recovered 
from  a  compensable  injury  after  more  than  1 
year.  *   *   * 

(Emphasis  added.)  We  note  that  Sturdy 
does  not  involve  recovery  from  a 
compensable  injury  that,  therefore,  the 
discussion  here  will  ignore  that  aspect 
of  the  Board's  RPL  jurisdiction. 

In  addition,  5  CFR  330.206(a)(3) 
provides  that  "[a]n  eligible  employee 
may  be  entered  on  the  RPL  only  for  the 
commuting  area  in  which  separated." 
(Emphasis  added.)  Subsection  (a)(2)  of 
the  same  section  provides  that  "[a)n 
employee  is  considered  for  positions 
having  the  same  type  of  work  schedule 
as  the  position  from  which  separated 

*  *  *  ."  (Emphasis  added.)  These 
provisions  suggest  that  only  "former" 
employees  who  were  "separated"  by 
RIF  have  reemployment  priority  rights 
under  subpart  B. 

Other  provisions  of  the  RPL 
regulations  suggest,  however,  the 
employees  who  have  not  been  separated 
by  RIF  may  have  reemployment  priority 
rights.  For  instance,  5  CFR 
§  330.202(a)(1)  provides  that 
"[r]egistration  [on  the  RPL)  may  take 
place  as  soon  as  a  specific  notice  of 
separation  under  part  351  of  this 
chapter,  or  a  Certification  of  Expected 
Separation  as  provided  in  §  351.807  of 
this  chapter,  has  been  issued."  Section 
330.203(a)(3)  provides  in  pertinent  part 
that,  to  be  eligible  to  apply  for  the  RPL, 
the  employee  must  "[h]ave  received  a 
specific  notice  of  [RIF]  separation  *   *   * 
or  a  Certification  of  Expected  Separation 

*  *  *"  These  provisions  suggest  that 
employees  may  have  RPL  rights  once 


they  receive  a  specific  notice  of  RIF 
separation  or  a  Certification  of  Expected 
Separation  and  enroll  in  the  RPL,  even 
before  they  are  a  separated  by  RIF. 

Discussion 

The  Board  has  consistently  held  that 
it  has  jurisdiction  over  an  RPL  appeal 
only  if  the  appellant  has  been  separated 
by  RIF.  Stuck  v.  Department  of  the 
Navy,  72  M.S.P.R.  153,  157  (1996); 
Gometz  v.  Department  of  the  Navy,  69 
M.S.P.S.R.  284,  289  (1996);  Homer  v. 
Department  of  the  Navy,  41  M.S.P.R.  20, 
24  n.2  (1989);  Bartlett  v.  Department  of 
the  Army,  18  M.S.P.R.  75,  77  (1983);  see 
also  Sweeney  v.  Department  of  the 
Interior,  76  M.S.P.R.  644,  647  (1997) 
(listing  the  jurisdictional  criteria  for  an 
RPL  appeal  to  include  a  showing  that 
the  employee  was  separated  by  RIF). 

In  Freeman  v.  Department  of 
Agriculture.  2  M.S.P.R.  224,  226-27 
(1980),  the  Board  held  that  RPL  rights 
vest  only  upon  the  employee's  RIF 
separation,  and  noted  that  "the  very 
name  of  the  right  under  discussion,  a 
'Reemployment  Priority  right,'  clearly 
implies  a  right  to  return  to 
employment"  and  that  "[o]ne  can  only 
return  after  one  is  no  longer  employed." 
In  Roberts  v.  Department  of  the  Army, 
168  F.3d  22,  23  (Fed.  Cir.  1999), 
Roberts,  who  was  not  on  any  RPL, 
appealed  his  nonselection  for  a  position, 
alleging  that  the  selection  of  an 
individual  on  an  RPL  was  improper.  In 
holding  that  the  Border  lacked 
jurisdiction  over  the  appeal. "the  court 
stated  that  "[a]s  Roberts  has  not  been 
separated  by  RIF  *   *   *  Roberts  does  not 
have  reemployment  priority  rights  as  set 
forth  in  the  applicable  regulations."  Id. 

As  the  agency  has  pointed  out  before 
the  court  in  its  motion  for  remand  in 
this  appeal,  and  as  the  Board  noted  in 
Sweeney,  76  M.S.P.R.  at  648  n.2,  0PM 
revised  the  RPL  regulations  in  1992  to 
permit  enrollment  in  the  RPL  up  to  6 
months  prior  to  the  date  of  a  RiF 
separation.  Specifically,  the  regulations 
were  revised  by  interim  rules  to  permit 
eiu-ollment  in  the  RPL  upon  the 
employee's  receipt  of  a  specific  notice  of 
RIF  separation  (which  must  be  issued  at 
least  60  days  before  the  RIF  action,  5 
CFR  §  351.801(A)(1))  or  a  Certification 
of  Expected  Separation  (which  may  be 
issued  up  to  6  months  before  the  RIF 
action,  5  CFR  §  351.807(a)).  57  FR 
21899,  21890  (1992):  5  CFR  §  330.203 
(1993).  Contrary  to  the  agency's 
argument  before  the  court  in  its  motion 
for  remand,  however,  RPL  enrollment 
prior  to  1992  was  not  "restricted  *   *   * 
to  persons  already  actually  separated  by 
RIF,"  as  discussed  below. 

Prior  to  1988,  5  CFR  §  330.201(e) 
provided,  in  pertinent  part,  that  an 


agency's  reemployment  priority  list 
"shall  consist  of:  (1)  Former  employees 
in  the  competitive  service  in  tenure 
groups  I  or  n  who  were  separated  [by 
RIF]  under  Part  351  of  this  chapter." 
(Emphasis  added.) 

On  January  7.  1988,  OPM  proposed  to 
revise  its  RPL  regulations,  noting  that 
"[t]he  RPL  is  the  mechanism  agencies 
use  to  give  reemployment  consideration 
to  employees  who  have  been  separated 
by  reduction  in  force  *   *   *"53FR408, 
408  (1988).  OPM  stated  that  the 
proposed  "changes  are  intended  to 
improve  the  operation  of  the  RPL  and 
clarify  requirements."  Id.  OPM 
explained  that  "|u]nder  current 
regulations,  *   *   *  employees  in  the 
competitive  service  are  eligible  for  the 
RPL  when  they  have  received  a  notice 
of  separation  by  reduction  in  force 
(RIF)."  Id.  This  rule  is  not  mentioned  in 
the  1988  RPL  regulations  themselves, 
and  it  appears  that  the  rule  was 
contained  in  the  Federal  Personnel 
Manual  (FPM).  See  Washington  v. 
Garrett,  10  F.3d  1421,  1435  (9th  Cir. 
1993)  (the  court  stated  that,  as  of  June 
1988,  when  Washington  was  separated 
by  RIF.  "an  employee's  name  was  to  be 
placed  automatically  on  the  RPL  by  the 
agency  the  day  after  she  received 
notification  of  her  impending 
separation,"  citing  FPM,  ch.  330,  subch. 
2,  sec.  2-3)c)).  OPM  further  explained 
that  the  proposed  revision  of  the  RPL 
regulations  "would  require  an  employee 
separated  by  RIF  to  complete  an 
application  specifying  the  conditions 
imder  which  he  or  she  would  accept  a 
job  offer,"  instead  of  automatic 
enrollment  in  the  RPL  upon  receipt  of 
a  RIF  separation  notice,  and  that  the 
"period  of  enrollment  would  run  from 
the  date  the  eligible  is  entered  on  the 
RPL.  rather  than  from  the  date  of 
separation."  53  FR  408. 

On  November  8.  1988,  OPM  issued  its 
final  regulations  revising  its  RPL 
regulations  pursuant  to  the  proposal.  53 
FR  45065  (1988).  The  revisions 
provided  that  an  "employee  must 
submit  the  application  [for  the  RPL] 
within  30  calendar  days  after  the  RIF 
separation  date,"  53  FR  45067;  5  CFR 
§  330.202(a)(1)  (1989).  and  that  to  be 
eligible  to  apply  for  the  RPL.  an 
employee  must  "[h]ave  received  a 
specific  notice  of  [RIF]  separation."  53 
FR  45067:  5  CFR  §  330.203(A)(3)  (1989). 
They  further  provided  that  the 
employee  must  be  enrolled  on  the  RPL 
"no  later  than  10  calendar  days  after 
receipt  of  an  application  or  request."  53 
FR  45067;  5  CFR  §  330.202(b)  (1989), 
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Thus,  as  early 
before,  employ 
the  RPL  upon 
RIF  separation 
required  to  wait 
separation. 

On  May  26,  1 
rules  that  provi 
expected  RIF  se 
(1992).  The  earl> 
the  form  of  a 
Separation  issue^ 
to  the  expected 
employees  were 
RPL  upon  their 
Certification.  Id. 
"(pjreviously. 
RPL*   *   *wasl 
who  had  receive^ 
and  that  "[e 
earlier  individuals 
programs,  the 
finding  other 
or  minimizing 
unemployment.' 
become  final  rul 
the  RPL  regulat 
sunsetting  the 
0PM  noted  at  th 
particular 
current  policies 
reductions-in 
reemployment 
The  1995  revisioh 
regulations  the 
used  by  OPM  at 
revise  the  RPL 
wit,  section  330. 
add  the  statemen  t 
mechanism 
reemployment 
former  competiUJi^ 
separated  by 
*   *   *."  Id.  at  3 
The  RPL 
revised  since 

As  discussed, 
ambiguous  on 
whether  the  Boa^ 
an  RPL  claim 
such  as  Sturdy, 
separated  by  RIF 
regulator>'  histor  r 


as  1988  and  apparently 
could  be  enrolled  in 
ir  receipt  of  a  specific 
nbtice;  they  were  not 
imtil  their  actual  RIF 


OPM  issued  interim 
for  early  warning  of 
{^arations.  57  FR  21889 
warning  was  given  in 
Cerjtification  of  Expected 
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mited  to  employees 
a  specific  RIF  notice" 
Iperi^nce  has  shown  that  the 
are  registered  in  such 

their  chances  of 
loyment  and  avoiding 
period  of 
Id.  These  interim  rules 
when  OPM  revised 
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60  FR  3055  (1995). 
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1  he  RPL  regulations  are 
face  regarding 
has  jurisdiction  over 
brcjught  by  an  employee, 
ho  has  not  been 
and  our  review  of  the 
does  not  shed  light  on 
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Request  for  an 


The  members 
request  that  you 
opinion  on  w 
jurisdiction  over 
reemployment  pi 
appellant  was 

The  Director  is 
her  advisory  opi 
Board  within  30 
this  letter,  and  tc 
opinion  on  the 
representatives  i 
appeal.  (The 


Advisory  Opinion 

the  Board  therefore 
jrovide  an  advisory 
bet  ler  the  Board  has 

an  alleged  violation  of 
iority  rights  where  the 
separated  by  RIF. 
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the  above-captioned 
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and  their  representatives  are  set  forth 
below  in  the  "cc"  list.)  The  parties  may 
file  any  comments  on  the  Director's 
opinion  no  later  than  30  days  from  th»^ 
date  of  service  of  her  opinion. 
DATES:  All  briefs  in  response  to  this 
notice  shall  be  filed  with  the  Clerk  of 
the  Board  on  or  before  April  10,  2000. 
ADDRESSES:  All  briefs  should  include 
the  case  name  and  docket  number  noted 
above  (Jerry  C.  Sturdy  v.  Department  of 
the  Army,  MSPB  Docket  No.  DA-0330- 
98-0028-M-l)  and  be  entitled  "Amicus 
Brief."  Briefs  should  be  filed  with  the 
Office  of  the  Clerk,  Merit  Systems 
Protection  Board,  1120  Vermont 
Avenue,  NW,  Washington,  DC  20419. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  McCarthy,  Deputy  Clerk  of  the 
Board,  or  Matthew  Shannon,  Counsel  to 
the  Clerk,  (202)  653-7200. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc.  00-5903  Filed  3-9-00;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice  to  amend  records 
systems. 

summary:  NARA  proposes  to  amend  3 
system  of  records  notices  in  its 
inventory  of  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended. 

Sections  552a(e)(4)  and  (11)  of  the 
Privacy  Act  require  that  the  public  be 
given  30  days  to  comment  on  new 
routine  uses  of  information  in  the 
system.  The  Office  of  Management  and 
Budget  (0MB),  which  has  oversight 
responsibility  under  the  Act,  requires  40 
days  to  review  the  proposed  new 
routine  uses  and  exemptions  for  the 
system.  Therefore,  the  public,  0MB,  and 
the  Congress  are  invited  to  submit 
written  comments  by  April  19,  2000. 
DATES:  The  revised  system  notices  will 
be  effective  without  further  notice  on 
April  19.  2000,  unless  comments 
received  before  that  date  cause  a 
contrary  decision.  If,  based  on  the 
review  of  comments  received,  NARA 
determines  to  make  changes  to  the 
system  notices,  a  new  final  notice  will 
be  published. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Office  of  General 
Counsel  (NGC),  Room  3100,  National 


Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park, 
Maryland,  20740-6001.  You  may  also 
fax  comments  to  301-713-6040. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ronan  at  301-713-6025,  extension 
226. 

SUPPLEMENTARY  INFORMATION:  NARA 
proposes  to  amend  the  routine  uses  of 
3  system  of  records  notices  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended.  The  routine  use  statements 
for  NARA  1 ,  Researcher  Application 
Files;  NARA  5,  Conference,  Workshop, 
and  Training  Course  Files;  and  NARA  6, 
Mailing  List  Files,  are  being  modified  to 
allow  the  NARA  Development  Staff  to 
use  the  records  to  generate  mailing  lists 
for  sending  out  fundraising  materials  for 
the  Foimdation  for  the  National 
Archives.  Use  of  records  in  Privacy  Act 
systems  NARA  1  and  NARA  5  by  the 
Development  Staff  is  limited  to  those 
records  where  the  subject  individual  has 
not  requested  that  his  or  her  name  not 
be  included  on  the  mailing  list.  These 
3  systems  are  also  being  modified  to 
update  addresses  and  contact  points, 
and  the  authority  citations. 

We  are  also  modifying  Appendix  B  to 
update  addresses  of  NARA  facilities. 

Dated:  March  6,  2000. 
John  W.  Cariin, 
Archivist  of  the  United  States. 

NARA  1 

SYSTEM  NAME: 

Researcher  Application  Files. 

SYSTEM  location: 

Researcher  application  files  are 
maintained  in  the  following  locations  in 
the  Washington,  DC,  area  and  other 
geographical  regions.  The  addresses  for 
these  locations  are  listed  in  Appendix  B 
following  the  NARA  Notices: 

(1)  Customer  Services  Division 
(College  Park.  MD); 

(2)  Presidential  libraries  and  projects; 
and 

(3)  regional  records  services  facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  persons  who  apply  to  use 
original  records  for  research  in  NARA 
facilities  in  the  Washington,  DC,  area, 
the  Presidential  libraries,  and  the 
regional  records  services  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Researcher  application  files  may 
include:  Researcher  applications; 
related  correspondence;  and  electronic 
records.  These  files  may  contain  the 
following  information  about  an 
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individual:  Name,  address,  telephone 
number,  proposed  research  topic(s), 
occupation,  name  and  address  of 
employer/institutional  affiliation, 
educational  level  and  major  field, 
expected  result(s)  of  research,  photo, 
researcher  card  number,  type  of  records 
used,  and  other  information  furnished 
by  the  individual.  Electronic  systems 
may  also  contain  additional  information 
related  to  the  application  process. 

AUTHORITY  FOR  MAINTENANCE  OF  THE* SYSTEM: 

44  U.S.C.  2108,  2111  note,  and 
2203(f)(1). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  researcher 
application  files  on  individuals  to: 
Register  persons  who  apply  to  use 
original  records  for  research  at  a  NARA 
facility;  record  initial  research  interests 
of  researchers;  determine  which  records 
researchers  may  want  to  use;  contact 
researchers  if  additional  information  of 
research  interest  is  found  or  if  problems 
with  the  requested  records  are 
discovered;  and  prepare  mailing  lists  for 
sending  information  on  NARA  events, 
programs,  publications,  and  invitations 
to  join  and  contribute  to  the  Foundation 
for  the  National  Archives  (unless 
individuals  elect  that  their  application 
information  not  be  used  for  this 
purpose).  The  electronic  databases  serve 
as  finding  aids  to  the  applications. 
Information  in  the  system  is  also  used 
by  NARA  staff  to  compile  statistical  and 
other  aggregate  reports  regarding 
researcher  use  of  records. 

The  routine  use  statements  A,  C,  E,  F, 
and  G,  described  in  Appendix  A 
following  the  NARA  Notices,  also  apply 
to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Paper  and  electronic  records. 

retrievability: 

Information  in  the  records  may  be 
retrieved  by  the  name  of  the  individual 
or  by  researcher  card  number. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
paper  records  are  maintained  in  areas 
accessible  only  to  authorized  NARA 
personnel.  Electronic  records  are 
accessible  via  passwords  from  terminals 
located  in  attended  offices.  After  hours, 
buildings  have  security  guards  and/or 
doors  are  secured  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 


RETENTION  AND  DISPOSAL: 

Researcher  application  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  Individuals  may 
request  a  copy  of  the  disposition 
instructions  from  the  NARA  Privacy  Act 
Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  researchers  who  apply  to  use 
records  and  Nixon  presidential 
materials  in  the  Washington,  DC  area, 
the  system  memager  for  researcher 
application  files  is:  Assistant  Archivist 
for  Records  Services — Washington,  DC 
(NW),  8601  Adelphi  Road,  College  Park, 
MD  20740-6001.  For  researchers  who 
apply  to  use  accessioned  records, 
presidential  records,  and  donated 
historical  materials  in  the  Presidential 
libraries  and  the  regional  records 
services  facilities,  the  system  managers 
of  researcher  application  files  are  the 
directors  of  the  individual  libraries  and 
regional  records  services  facilities.  The 
addresses  for  these  locations  are  listed 
in  Appendix  B  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify:  NARA 
Privacy  Act  Officer  (NGC),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  above. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  researcher  application 
files  is  obtained  from  researchers  and 
from  NARA  employees  who  maintain 
the  files. 

NARA  5 

SYSTEM  NAME: 

Conference.  Workshop,  and  Training 
Course  Files. 

SYSTEM  LOCATION: 

Conference,  workshop,  and  training 
course  files  may  be  maintained  in  the 
following  locations  in  the  Washington. 
DC.  area  and  other  geographical  regions. 


The  addresses  for  these  locations  are 
listed  in  Appendix  B  following  the 
NARA  Notices: 

(1)  Office  of  Records  Services — 
Washington,  DC  (College  Park.  MD): 

(2)  Office  of  Human  Resources  and 
Information  Services  (College  Park. 
MD); 

(3)  Presidential  libraries  and  projects; 
and 

(4)  Office  of  Regional  Records 
Services  (College  Park,  MD). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  attendees  and  speakers  at 
NARA-sponsored  conferences, 
workshops,  and  training  courses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Conference,  workshop,  and  training 
course  files  maintained  on  attendees 
may  include:  Standard  Forms  182 — 
Request,  Authorization,  Agreement,  and 
Certification  of  Training  or  equivalent 
forms;  application/registration  forms; 
evaluations;  other  administrative  forms; 
and  copies  of  payment  records.  Files 
maintained  on  speakers  may  include 
correspondence,  biographical 
statements,  and  resumes.  These  files 
may  contain  some  or  all  of  the  following 
information  about  an  individual:  Name, 
home  address,  business  address,  home 
telephone  number,  business  telephone 
number,  social  security  number, 
birthdate,  position  title,  name  of 
employer/organization,  employment 
history,  professional  awards,  areas  of 
expertise,  research  interests,  reasons  for 
attendance,  titles  of  publications,  and 
other  information  furnished  by  the 
attendee  or  speaker. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104.  2109.  and  2904. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  files  on  attendees 
and  speakers  to:  Register  attendees  for 
conferences,  workshops,  training 
courses,  and  other  events;  contact 
attendees  for  follow-up  discussions; 
plan,  publicize,  and  document  interest 
in  current  and  future  NARA-sponsored 
conferences,  workshops,  training 
courses,  and  special  events:  and  prepare 
mailing  lists  for  sending  information  on 
NARA  events,  programs,  publications, 
and  invitations  to  join  and  contribute  to 
the  Foundation  for  the  National 
Archives  (unless  individuals  elect  that 
that  their  application  information  not  be 
used  for  this  purpose).  Information  in 
the  records  is  also  used  to  prepare 
statistical  and  other  reports  on 
conferences,  workshops,  training 
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following  locations,  the  system  manager 
is  the  director:  Presidential  libraries  and 
projects,  and  regional  records  services 
facilities.  The  addresses  are  listed  in 
Appendix  B  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify:  NARA 
Privacy  Act  Officer  (NGC),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  above. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  files  may  be 
obtained  from  speakers,  attendees,  and 
potential  speakers  and  attendees  at 
NARA-sponsored  conferences, 
workshops,  and  training  courses,  and 
from  references  provided  by  those 
individuals. 

NARA  6 

SYSTEM  NAME: 

Mailing  List  Files. 

SYSTEM  LOCATION: 

Mailing  lists  may  be  maintained  in 
the  following  NARA  locations.  The 
addresses  for  these  locations  are  listed 
in  Appendix  B  following  the  NARA 
Notices: 

(1)  Communications  Staff  {College 
Park,  MD); 

(2)  National  Historical  Publications 
and  Records  Commission  (Washington, 
DC); 

(3)  Public  Programs  (NWE)  (College 
Park,  MD); 

(4)  Staff  Development  Services  Branch 
(College  Park,  MD); 

(5)  Acquisitions  Services  Division 
(College  Park,  MD); 

(6)  Presidential  libraries  and  projects; 

(7)  Regional  records  services  facilities; 
and 

(8)  Development  Staff  (College  Park, 
MD). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
may  include:  Members  of  the  media; 
Members  of  Congress;  members  of  the 
National  Historical  Publications  and 
Records  Commission;  members  of  the 


Foimdation  for  the  National  Archives; 
local,  political,  and  other  dignitaries; 
researchers  and  records  managers; 
historians,  archivists,  librarians, 
documentary  editors,  and  other 
professionals  in  related  fields; 
educators;  authors;  subscribers  to  free 
and  fee  publications  and  newsletters; 
buyers  of  NARA  products;  vendors;  and 
other  persons  with  an  interest  in  NARA 
programs,  exhibits,  conferences,  training 
courses,  and  other  events. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  addition  to  names  and  addresses, 
mailing  lists  may  include  any  of  the 
following  information  about  an 
individual:  Home/business  telephone 
number;  position  title;  name  of 
employer,  organization,  and/or 
institutional  affiliation;  and 
subscription  expiration  date. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104,  2307  and  2904(c). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  mailing  lists  to 
generate  address  labels  to:  Disseminate 
mailings  of  NARA  and  Foundation  for 
the  National  Archives  publications, 
newsletters,  press  releases,  and 
announcements  of  meetings, 
conferences,  workshops,  training 
courses,  public  and  educational 
programs,  special  events,  and 
procurements;  send  invitations  for 
exhibit  openings,  lectures,  and  other 
special  events;  send  information  on 
NARA  events,  programs,  publications, 
and  invitations  to  join  and  contribute  to 
the  Foundation  for  the  National 
Archives;  and  send  customers  updated 
information  about  NARA  holdings  and 
about  methods  of  requesting  copies  of 
accessioned  and  non-current  records. 

The  routine  use  statement  F, 
described  in  Appendix  A  following  the 
NARA  Notices,  also  applies  to  this 
system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Electronic  records  from  which  paper 
records  may  be  printed. 

RETRIEVABILITY: 

Information  about  individuals 
maintained  in  mailing  lists  may  be 
retrieved  by:  the  name  of  the  individual; 
the  name  of  an  employer  or 
institutional/organizational  affiliation; 
the  category  of  individuals/ 
organizations  on  mailing  lists;  the  city 
or  zip  code. 
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SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  gucirds  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Mailing  lists  are  periodically  updated 
and  purged  of  outdated  information. 
NARA  organizational  units  retain 
mailing  lists  for  as  long  as  the  lists  are 
needed  for  the  purposes  previously 
cited. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  mailing  lists  maintained  in  the 
previously  cited  locations  (1)  through 
(8),  the  system  managers  are: 

(1)  Director,  Communications  Staff 
(NCOM)  (College  Park,  MD); 

(2)  Executive  Director,  National 
Historical  Publications  and  Records 
Commission  (NHPRC)  (Washington, 
DC); 

(3)  Assistant  Archivist  for  Records 
Services — Washington,  DC  (College 
Park,  MD); 

(4)  Assistant  Archivist  for  Human 
Resources  and  Information  Services 
(College  Park,  MD); 

(5)  Assistant  Archivist  for 
Administrative  Services  (College  Park, 
MD); 

(6)  Directors  of  the  Presidential 
libraries; 

(7)  Directors  of  regional  records 
services  facilities;  and 

(8)  Development  Officer  (College  Park, 
MD). 

The  addresses  are  listed  in  Appendix 
B  following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify:  NARA 
Privacy  Act  Officer  (NGC),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  above. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  mailing  lists  is 
obtained  from  individuals  whose  names 


are  recorded  on  mailing  lists  for  the 
purposes  previously  cited  or  from 
NARA  employees  who  maintain  the 
lists. 


APPENDIX  B- 
FACILITIES 


-ADDRESSES  OF  NARA 


Washington,  DC,  Area  Facilities 

The  National  Archives  Building,  700 

Pennsylvania  Avenue,  NW,  Washington. 

DC  20408-0001 
The  National  Archives  at  College  Park,  8601 

Adelphi  Road,  College  Park,  MD  20740- 

6001 

National  Records  Centers 

Washington  National  Records  Center,  4205 

Suitland  Road,  Washington,  DC  2040*- 

0002 
Military  Personnel  Records,  National 

Personnel  Records  Center,  9700  Page  Ave., 

St.  Louis,  MO  63132-5100 
Civilian  Personnel  Records,  National 

Personnel  Records  Center,  111  Winnebago 

St.,  St.  Louis,  MO  63118-4199 

Presidential  Libraries 

Herbert  Hoover  Library,  210  Parkside  Dr.. 

West  Branch,  lA  (Mailing  address:  PO  Box 

488,  West  Branch,  lA  52358-0488) 
Franklin  D.  Roosevelt  Library,  511  Albany 

Post  Rd.,  Hyde  Park,  NY  12538-1999 
Harry  S.  Truman  Library,  500  W.  US  Hwy  24, 

Independence,  MO  64050-1798 
Dwight  D.  Eisenhower  Library,  200  SE  Fourth 

Street,  Abilene,  KS  67410-2900 
John  Fitzgerald  Kennedy  Library,  Columbia 

Point,  Boston,  MA  02125 
Lyndon  Baines  Johnson  Librarv.  2313  Red 

River  St.,  Austin,  TX  78705-5702 
Gerald  R.  Ford  Library,  1000  Beal  Avenue, 

Ann  Arbor,  MI  48109-2114 
Gerald  R.  Ford  Museum,  303  Pearl  St.  NW, 

Grand  Rapids  MI  49504-5353 
Jimmv  Carter  Librarv,  1  Copenhill  Ave.  NE, 

Atlanta,  GA  30307-1406 
Ronald  Reagan  Librarv.  40  Presidential  Dr., 

Simi  Valley,  CA  93065-0666 
George  Bush  Library,  1000  George  Bush  Dr. 

West,  College  Station,  TX  77845 

Regional  Records  Services  Facilities 

NARA's  Northeast  Region  (Boston),  380 

Trapelo  Road.  Waltham,  MA  02452-6399 
NARA's  Northeast  Region  (Pittsfield),  10 

Conte  Drive,  Pittsfield,  MA  01201-8230 
NARA's  Northeast  Region  (New  York  City). 

201  Varick  Street,  New  York,  NY  10014- 

4811 
NARA's  Mid  Atlantic  Region  (Northeast 

Philadelphia),  14700  Townsend  Road, 

Philadelphia,  PA  19154-1096 
NARA's  Mid  Atlantic  Region  (Center  City 

Philadelphia),  900  Market  Street, 

Philadelphia,  PA  19107-4292 
NARA's  Southeast  Region,  1557  St.  Joseph 

Avenue,  East  Point,  GA  30344-2593 
NARA's  Great  Lakes  Region  (Chicago).  7358 

South  Pulaski  Road,  Chicago.  IL  60629- 

5898 
NARA's  Great  Lakes  Region  (Daylon).  3150 

Springboro  Road,  Dayton,  OH  45439-1883 
NARA's  Central  Plains  Region  (Kansas  City), 

2312  East  Bannister  Road,  Kansas  City,  MO 

64131-3011 


NARA's  Central  Plains  Region  (Lee's 

Summit),  200  Space  Center  Drive,  Lee's 

Summit,  MO  64064-1182 
NARA's  Southwest  Region,  501  West  Felix 

Street,  Building  1.  Fort  Worth,  TX  76115- 

3405  (Mailing  Address:  P.O.  Box  6216.  Fort 

Worth,  Texas  76115-0216) 
NARA's  Rocky  Mountain  Region,  Building 

48,  Denver  Federal  Center,  West  6th 

Avenue  and  Kipling  Street,  Denver,  CO 

(Mailing  Address:  P.O.  Box  25307,  Denver, 

CO  80225-0307) 
NARA's  Pacific  Region  (San  Francisco),  1000 

Commodore  Drive.  San  Bruno.  CA  94066- 

2350 
NARA's  Pacific  Region  (Laguna  Niguel). 

24000  Avila  Road.  First  Floor-East 

Entrance,  Laguna  Niguel,  CA  (Mailing 

Address:  P.O.  Box  6719,  Laguna  Niguel, 

CA  92607-6719) 
NARA's  Pacific  Alaska  Region  (Seattle).  6125 

Sand  Point  Way  NE,  Seattle,  WA  98115- 

7999 
NARA's  Pacific  Alaska  Region  (Anchorage), 

654  West  Third  Avenue,  Anchorage,  AK 

99501-2145 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

,  Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(1189). 

Date  and  Time:  March  31.  2000;  8  am  5 
p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  390.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Leon  Esterowitz,  Program 
Director,  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities. 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  420i  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Major 
Research  Instrumentation  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  information  of  a  proprietan,'  or 
confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  person  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c).  (4)  and  (6))  of  the  Government  in  the 
Sunshine  Act. 
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Dated:  March  6. 
Karen  |.  York, 
Committee  Manag^ent 
[FR  Doc.  00-5878 
aiLUNG  CODE  7SS5-01-M 


Officer. 
iled  3-9-00;  8:45  am) 


NATIONAL  SCIE  )4CE  FOUNDATION 


Advisory 
Sciences  (BIO); 


Comm  nee  for  Biological 
«lotice  of  Meeting 


annc  unces 


/  >pri 


20CD 


In  accordance 
Advisory  Committee 
463,  as  amended 
Foundation 
meeting: 

Name:  Advisory 
Sciences  (BIO)  (11 

Date  and  Time 
5  p.m.;  April  7 

Place:  National 
Wilson  Blvd..  Arli 
375. 

Type  of  meeting: 

Contact  Person 
Assistant  Director, 
605,  National  Science 
Wilson  Blvd.,  Arli 
(703)  306-1400. 

Minutes:  May  be 
person  listed  above , 

Purpose  of  Meet i  ig. 
Committee  for  BIO 
recommendations. 


vith  the  Federal 

Act  (Pub.  L..  92- 
the  National  Science 
the  following 


Committee  for  Bilogical 
10). 


1  6,  2000.  8:45  a.m.- 
.  8:45  a.m-3:00  p.m. 
S  cience  Foundation,  4201 
I  gton,  VA  22230,  Room 


Open. 

Mary  E.  Clutter, 
Biological  Sciences,  Room 
Foundation,  4201 
on,  VA  22230  Tel  No.: 


rgt 


abtained  from  the  contact 


major  program  em 
goals  for  the 
divisions  that  make 
Agenda:  Plannin 


The  Advisory 
provides  advice, 
md  oversight  concerning 
[  hases.  directions,  and 
research-related  activities  of  the 
up  BIO. 
and  Issues  Discussion. 


;ooo. 


Dated:  March  6. 
Karen  J.  Yorl(, 

Committee  Manag^ent 
[FRDoc.  00-.5883  Filed 

BILUNG  CODE  7555-01  « 


Officer. 
.3-9-00;  8:45  am) 


NATIONAL  SCIE  4CE  FOUNDATION 


f>r 


Advisory  Panel 
Structure  and  Flection 
Meeting 


Biomoiecular 
Notice  of 


'Vl 


anno  iinces 


/  pril 


In  accordance 
Advisory  Committee 
463,  as  amended 
Foundation 
meeting. 

Name:  Advisory 
Structure  and  Func : 

Date  and  Time 
to  6  pm. 

Place:  National 
Wilson  Blvd.,  Room 
22230. 

Type  of  Meeting: 

Contact  Persons: 
Dr.  Barbara  Zain, 
Molecular  Biochem  istry 
National  Science 
Boulevard,  Arlingtc 
306-1443. 


ith  the  Federal 

Act  (Pub.  L.  92- 
the  National  Science 
the  following 


anel  for  Biomoiecular 
ion— (1134)  (Panel  A). 
19-21,2000.  8:30  am 


S; 


ience  Foundation,  4201 
340,  Arlington,  VA 


Closed. 

Dr.  Thomas  E.  Smith  or 
am  Directors, 
Room  655S. 
Foundation,  4201  Wilson 
n.  Virginia  22230.  (703) 


P  ogra 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Molecular 
Biochemistry  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-5875  Filed  3-9-00;  8:45  am] 

BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biomoiecular 
Structure  and  Function;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Biomoiecular 
Structure  and  Function— (1134)  (Panel  B). 

Date/Time:  April  24-26,  2000  8:30  am  to 
6  pm. 

Place:  National  Science  Foundation,  Room 
340.  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Kamal  Shukla,  Program 
Director,  Molecular  Biophysics.  National 
Science  Foundation.  Room  655,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  (703)  306- 
1444. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Molecular 
Biophysics  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fmancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

(FR  Doc.  00-5879  Filed  3-9-00;  8:45  am] 

BILLING  COOE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Cell  Biology;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Cell  Biology 
(1136)— (Panel  A). 

Date/Time:  April  12-14,  2000;  8:30  am  to 
6  pm. 

Place:  National  Science  Foundation,  Room 
120,  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Randolph  Addison  or 
Dr.  Richard  Rodewald,  Program  Directors, 
Cell  Biology  Program,  National  Science 
Foundation,  Room  655,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  (703)  306- 
1442. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  SiganI 
Transduction  and  Regulation  Program  as  part 
of  the  selection  process  for  aweu^ds. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-5876  Filed  3-9-00;  8:45  am) 

BILLING  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Cognitive, 
Psychological  language  Sciences; 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  annoimces  the 
following  five  meetings  of  the  Advisory 
Panel  for  Cognitive,  Psychological  and 
Language  Sciences  (#1758): 

1.  Date  and  Time:  March  31,  2000;  9:00 
a.m.-3:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  Room  950,  Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Catherine  N.  Ball, 
Program  Director  for  Linguistics,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Suite  995,  Arlington,  VA  22230.  Telephone: 
(703)  306-1731. 

i4genda:  Closed  Session:  March  31,  9  a.m.- 
2  p.m. — To  review  and  evaluate  linguistics 
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dissertation  proposals  as  part  of  the  selection 
process  for  awards. 

Agenda:  Open  Session:  March  31,  2000, 
2:00  p.m.-3:00  p.m. — General  discussion  of 
the  current  status  and  future  plans  of 
Linquistics  Dissertations. 

2.  Date  and  Time;  April  12-14,  2000;  9 
a.ni.-6:30  p.m. 

Place:  National  Science  Foundation,  4201     ■ 
Wilson  Blvd,  Room  320,  Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Catherine  N.  Ball, 
Program  Director  for  Linguistics,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Suite  995,  Arlington,  VA  22230.  Telephone: 
(703)  306-1731. 

v4genc/a;  Closed  Session;  April  12,  9  a.m.- 
6:30  p.m.;  April  13,  9:00  a.m.-6:30  p.m.;  and 
April  14,  9:00  a.m.-l:00  p.m. — to  review  and 
evaluate  linguistics  proposals  as  part  of  the 
selection  process  for  awards. 

Agenda:  Open  Session:  April  14,  2000, 
1:00  p.m.-3:00  p.m. — General  discussion  of 
the  current  status  and  future  plans  of 
'^    Linquistics. 

3.  Date  and  Time:  April  24-26,  2000;  8:30 
a.m. -5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  Room  950.  Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Rodney  R.  Cocking, 
Program  Director  for  Human  Cognition  and 
Perception,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  995,  Arlington, 
VA  22230.  Telephone:  (703)  306-1732. 

Agenda:  Closed  Session:  April  24,  8:30 
a.m.-5:30  p.m.;  April  25,  8:30  a.m.-5:30  p.m.; 
April  26,  8:30  a.m.-2:30  p.m. — To  review  and 
evaluate  Human  Cognition  and  Perception 
proposals  as  part  of  the  selection  process  for 
awards. 

Agenda:  Open  Session:  April  26,  2000, 
2:30  p.m.-5:30  p.m. — General  discussion  of 
the  current  status  and  future  plans  of  Human 
Cognition  and  Perception. 

4.  Date  and  Time:  May  7,  2000;  3  p.m.-7 
p.m.  May  8-9,  2000;  8:30  a.m.-5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  Room  365,  Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Diane  Scott-Jones, 
Program  Director  for  Child  Learning  and 
Development,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  995,  Arlington, 
VA  22230.  Telephone:  (703)  306-1732. 

Agenda:  Closed  Session:  May  7,  3  p.m. -7 
p.m.;  May  8,  8:30  a.m.-3  p.m.  and  4  p.m. — 
5:30  p.m.;  May  9,  8:30  a.m.-5:30  p.m.— To 
review  smd  evaluate  Child  Learning  and 
Development  proposals  as  part  of  the 
selection  process  of  awards. 

Agenda:  Open  Session:  May  8,  2000,  3 
p.m.— 4  p.m. —  General  discussion  of  current 
status  and  future  plans  of  Child  Learning 
Development. 

5.  Date  and  Time:  May  17-19,  2000;  8:30 
a.m.-5:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  Room  970,  Arlington,  VA. 

Type  of  Meeting:  Part -Open. 

Contact  Person:  Dr.  Steven  J.  Breckler. 
Program  Director  for  Social  Psychology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Suite  995.  Arlington,  VA  22230. 
Telephone:  (703)  306-1728. 


/Agenda:  Closed  Session:  May  17,  8:30 
a.m.-5:30  p.m.;  May  18,  8:30  a.m.-l:00  p.m.; 
and  2:00  p.m.-5:30  p.m.;  May  19,  8:30  a.m.- 
5:30  p.m. — To  review  and  evaluate  social 
psychology  proposals  as  part  of  the  selection 
process  for  awards. 

Agenda:  Open  Session:  May  18,  2000,  1 
p.m.-2  p.m. — General  discussion  of  the 
current  status  and  future  plans  of  Social 
Psychology. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  National 
Science  Foundation  for  financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-5872  Filed  3-9-00;  8:45  ami 
BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation, 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  March  22,  2000,  8  am-5:30 
pm. 

Place:  Room  370,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Kamalakar  Rajurkar. 
Program  Director.  Manufacturing  Machines, 
and  Equipment,  (703)  306-1330,  National 
Science  Foundation,  4201  Boulevard, 
Arlington,  VA  22230. 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluat^'  "XYZ  On 
A  Chip"  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  March  6.  2000. 
Karen  I.  York, 

Committee  Management  Officer. 

|FR  Doc.  00-5877  Filed  3-9-00;  8:45  am) 

BILLING  CODE  7555-01 -M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meetings  of  the  Committee  of 
Visitors  for  the  Advisory  Panel  for 
Economics,  Decision  Risk  and 
Management  Sciences  and  Innovation 
and  Organizational  Change  (#1760); 

1.  Date  and  Time:  March  27,  28  and  29, 
2000. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  Room  970,  Arlington.  VA 
22230. 

Contact  Person:  Dr.  Daniel  Newlon, 
Program  Director  for  Economics,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1753. 

Agenda:  To  review  and  evaluate 
Economics  proposals  as  part  of  the  selection 
process  for  awards. 

2.  Date  and  Time:  March  27,  28  and  29, 
2000. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd,  Room  970,  Arlington,  VA 
22230. 

Contact  Person:  Dr.  Hal  Arkes.  Program 
Director  for  Decision,  Risk  and  Management 
Sciences  (DRMS),  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1757. 

Agenda:  To  review  and  evaluate  DRMS 
proposals  as  part  of  the  selection  process  for 
awards. 

3.  Date  and  Time:  March  27,  28  and  29, 
2000. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  Room  970,  Arlington,  VA 
22230. 

Contact  Person:  Dr.  Mariann  (Sam)  lelinek. 
Program  Director  for  Innovation  and 
Organizational  Change  (IOC),  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Suite  995.  Arlington.  VA  22230.  Telephone: 
(703)306-1757. 

Agenda:  To  review  and  evaluate  IOC 
proposals  as  part  of  the  selection  process  for 
awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
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proposals.  These  ma 
U.S.C.  552b(c).  (4)  a4d 
in  the  Sunshine  Act 


Dated:  March  6.  2qOO 
Karen  J.  York. 
Committee  Managen  ent  Offi 
[FR  Doc.  00-5880  Fi  ed 
BILUNG  CODE  7555-01-1 


NATIONAL  SCIEN  CE  FOUNDATION 


Advisory 
Human  Resourcen 


Committee  for  Education  and 
;  Notice  of  Meeting 


In  accordance 
Advisory 
463.  as  amended). 
Foundation 
meeting: 


with 


the  Federal 
Commitlfee  Act  (Pub.  L.  92- 
the  National  Science 
annoupces  the  following 


Name:  Advisory 
and  Human  Resources 

Date  and  Time:  Af 
April  6—8:30  am-3 

Place:  National 
Wilson  Boulevard. 

Type  of  Meeting 

Contact  Person: 
Liaison,  ACEHR,  Di 
and  Human  Resources 
Foundation,  4201 
805.  Arlington,  VA 

Summary  Minutes 
contact  person  listed 

Purpose  of  Meeting 
recommendations 
for  Education  and 

Agenda:  Review  o 
strategic  planning  ' 


VV  1 


1 

;  foi 


Dated:  March  6,  2q00 
Karen  J.  York, 

Committee  Managen^nt 
[FR  Doc.  00-5884  Fi 


BILUNG  CODE  7555-01 -• 


NATIONAL  SCiENDE  FOUNDATION 


Special  Emphasis 
Engineering;  Notife 
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ters  are  exempt  under  5 
(6)  of  the  Government 


icer. 
3-9-00;  8:45  am] 


Committee  for  Education 
(#1119) 
ril  5 — 8:30  am-6:15  pm. 
pm. 

Foundation,  4201 
ington,  VA  22230. 


(O] 
Sc  ence  \ 
Arli 
C  pen. 

lo  m  B.  Hunt,  Senior 
r^ctorate  for  Education 
National  Science 
son  Boulevard,  Room 
2t230,  703-306-1602. 
May  be  obtained  from 
above. 
To  provide  advice  and 
concerning  NSF  support 
Hfman  Resources. 

FY  2000  Programs  and 
FY  2001  and  beyond. 


Officer.  HEM. 
ed  3-9-00;  8:45  am) 


Panel  in 
of  Meeting 


with 


In  accordance 
Advisory  Committee 
463.  as  amended) 
Foundation 
meeting. 


annou  nces 


the  Federal 
Act  (Pub.  L.  92- 
the  National  Science 
the  following 


icat 


Name:  Special  Emphasis 
Electrical  Commun 

Date  and  Time:  M 
am  to  5  p.m. 

Place:  Room  880 
Foundation.  4201  VV 
VA. 

Type  of  Meeting: 

Contact  Person:  Di 
Program  Director.  Re  om 
Electrical  and  Comniu 
National  Science  Fo 
Blvd.,  Arlington,  VA 
306-1339. 


Panel  in 
ions  Systems  (1196). 
rch  16-17,  2000,  8:30 


1  Jational  Science 
Ison  Blvd.,  Arlington, 

Cjosed. 

Vladimir  Lumelsky, 

675,  Division  of 
nications  Systems, 
ndation,  4201  Wilson 
22230.  Telephone:  (703) 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  XYZ  on  a  Chip 
program  announcement  (NSF  00-15). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-5867  Filed  3-9-00;  8:45  am] 

BILUNG  COOft  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  cinnounces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  Sr  Time:  March  22-23.  2000;  9  am- 
6:30  pm. 

Place:  Room  375  both  days.  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Gemot  Pomrenke, 
Program  Director.  Electronics,  Photonics,  and 
Device  Technologies  (EPDT),  Division  of 
Electrical  and  Communications  Systems, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Room  675,  Arlington.  VA  22230. 
Telephone:  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  * 'Regular 
Research**  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  |.  York, 

Committee  Management  Officer. 

(FR  Doc.  00-5886  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Pemel  in 
Engineering  Education  and  Centers  (173). 

Date/Time:  March  15-17.  2000,  8  am  to  5 
pm. 

Place:  The  Arlington  Hilton,  950  N. 
Stafford  Street,  Arlington.  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lynn  Preston.  Deputy 
Division  Director,  Engineering  Education  and 
Centers  Division,  National  Science 
Foundation,  Room  585,  4201  Wilson 
Boulevard.  Arlington.  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  Eind 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  Full  Proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  cmd  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-5874  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Experimental  &  Integrative  Activities 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Experimental  &  Integrative  Activities  (1193) 

Date/Time:  March  30,  2000,  8:00  a.m.-5:00 
p.m. 

Place:  Rooms  310,  330  &  330,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington.  VA. 

Type  of  Meeting:  Closed 

Contact  Person:  Dragana  Brzakovir,  Major 
Research  Instrumentation  Program. 
Experimental  and  Integrative  Activities, 
Room  1160.  National  Science  Foundation, 
4201  Wilson  Boulevard,  VA  22230 
Telephone:  (703)  306-1981. 
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Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Major  Research  Instrumentation  Program 
proposals  submitted  in  response  to  the 
program  announcement  (NSF  9—34). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[PR  Doc.  00-5870  Filed  3-9-00;  8.45  am] 

BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  April  10.  2000;  8:  am  to  5 
pm. 

Place:  Room  360,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  Mayhew, 
Program  Director.  Education  and  Human 
Resources  Program,  Division  of  Earth 
Sciences,  Room  785,  National  Science 
Foundation,  Arlington,  VA  22230,  (703)  306- 
1557. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Postdoctoral  Fellowship 
Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  March  6,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-5873  Filed  3-9-00;  8:45  am] 

BILLING  CODE  7555-01 -M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199). 

Date  and  Time:  March  22-23,  2000;  8:30 
am  to  5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  310.  380,  and  390. 
Arlington,  VA  22230.- 

Type  of  Meeting:  Closed. 

Contact  Person:  Drs.  Margrete  S.  Kline  and 
Ruta  Sevo,  Program  Directors,  Human 
Resource  Development  Division,  Room  815, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)  306-1637. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  the  Program  for 
Gender  Equity  in  Science,  Mathematics, 
Engineering,  and  Technology  Large 
Collaborative  Projects/Planning  Grants. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietar)'  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  J.  York, 

Committee  Management.  Division  of  Human 
Resource  Management. 
(FR  Doc.  00-5881  Filed  3-9-O0:  8:45  am] 

BILLING  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  Of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199). 

Date  and  Time:  April  6-7,  2000;  8:30  am 
to  5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  320  and  330, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Margrete  S.  Klein. 
Program  Coordinator,  POWRE  Program, 
Human  Resource  Development  Division. 
Room  815.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington,  VA 
22230.  Telephone:  (703)  306-1637. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  the  Professional 
Opportunities  for  Women  in  Research  and 
Education  (POWRE)  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6.  2000. 
Karen  ).  York, 

Committee  Management.  Division  of  Human 
Resource  Management. 
[FR  Doc.  00-5882  Filed  3-9-00:  8:45  am] 
BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems  (#1200). 


Dates  of  meetings 

April  10-11,  2000  

April  13-14.  2000  

April  13-14,  2000  

May  1-2,  2000 

May  4-5,  2000 

May  4-5,  2000  


Locations 


National  Science  Foundation.  Arlington.  VA. 
Hyatt  Regency.  San  Francisco,  CA. 
National  Science  Foundation,  Arlington,  VA. 
National  Science  Foundation,  Arlington,  VA. 
Hyatt  Regency.  San  Francisco,  CA. 
National  Science  Foundation,  Arlington,  VA. 


13060 


Dates  )f  meetings 


May  &-9.  2000  .... 
May  11-12,  2000 
May  11-12,  2000 


coi  cerni 


ifg: 


Time:  Meetings  wi 
p.m. 

Type  of  Meeting: 

Contact  Persons: 
Hilderbrandt.  Divisioji 
Intelligent  Systems. 
Science  Foundation 
Arlington.  VA  22230. 
1930. 

Minutes:  May  be 
person  listed  above. 

Purpose  of  Meeting 
recommendations 
submitted  to  NSF  for 

Agenda:  To  review 
Information  Techno 
proposals  submitted 
Technology  Research 
selection  process  for 

Reason  for  Closing: 
reviewed  include  in 
proprietary  or  confid 
technical  informatior 
salaries;  and  persona 
concerning  individu 
proposals.  These 
U.S.C.  532b(c),  (4) 
in  the  Sunshine  Act 

Dated:  March  6,  20^0 
Karen  J.  York, 

Committee  Management 
[PR  Doc.  00-5868  Fil  id 

BILUNG  CODE  7555-01-M 


C  3sed. 

IVf  chael  Lesk  and  Richard 

of  Information  and 
rtoom  1115.  National 
i201  Wilson  Blvd.. 
Telephone:  (703)  306- 

ol:  tained  from  the  contact 


,a 


!  mat  ers 


I  an  1 
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be  held  8:00  a.m.-5:00 


To  provide  advice  and 
ing  proposals 

Inancial  support. 

ind  evaluate 
y  Research  (ITR) 
the  Information 

Program  as  part  of  the 

wards. 

The  proposals  being 
fcjrmation  of  a 

ntial  nature,  including 

;  financial  data,  such  as 

information 

s  associated  with  the 

are  exempt  under  5 
(6)  of  the  Government 


Officer. 
3-9-00;  8:45  am] 


NATIONAL  SCIEN  :E  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  df  Meetings 

with 


In  accordance 
Advisory  Committee 
463.  as  amended). 
Foundation 
meetings: 

Name:  Special 
Research  (DMR)  #1 
Dates  Br  Times:  8 


the  Federal 
Act  {Pub.  L.  92- 
he  National  Science 
announces  the  following 


'.  Em|  h 


12C3 

.:3il 


Date 


April  4,  2000 

Apnl  6-7,  2000  .... 
April  &-7,  2000  .... 

April  17,  2000  

April  17,  2000  

April  18-19,  2000 
April  18-19.  2000 
April  20-21,  2000 
Apnl  20-21,  2000 


Sci  3nce 


Place:  National 
Wilson  Blvd..  Arl 

Type  of  Meeting:  Closed. 


ingp 


asis  Panel  in  Materials 
am-5  pm  each  day. 


Room 
No. 


340 
340 
365 
365 
320 
320 
365 
320 
365 


Panel 
numt)er 


A 
B 
C 
D 

E 
F 
G 
H 


Foundation,  4201 
n,  VA  22230. 


Locations 


VA. 


National  Science  Foundation,  Ariington 
Hyatt  Regency,  San  Francisco,  CA. 
National  Science  Foundation,  Ariington,  VA 


Contact  Persons:  Dr.  Guebre  X.  Tessema, 
Program  Director,  NAFI,  Division  of 
Materials  Research.  Room  1065,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone  (703)  306- 
1817. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  support  for  the 
instrumentation  proposals  submitted  in 
response  to  program  solicitation  number  NSF 
99-170  and  NSF  99-168. 

Reason  for  Closing:  The  activity  being 
evaluated  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b.b.(c).  (4)  and  (6)  of  the  Government  in 
the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  ].  York, 

Committee  Management  Officer. 
[FR  Doc.  00-5871  Filed  3-9-00;  8:45  am] 
BUJJNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  March  26,  2000;  8:30  a.m. 
until  5:00  p.m. 

Place:  Room  360,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lloyd  Douglas.  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1874. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Infrastructure  Program,  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 


individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b  (c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  |.  Yorlc, 

Committee  Management  Officer.  Division  of 

Human  Resource  Management. 

[FR  Doc.  00-5887  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  Thursday,  March  16,  2000; 
8:30  am-6:00  pm,  Rm.  310— DMR;  Rm.  320 
CHE;  Rm.  370— AST;  Rm.  380— PHY;  Rm. 
390— DMS  (both  days)  Friday,  March  17, 
2000;  8:30  am-6:00  pm. 

Place:  Room  310,  NSF.  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Denise  Caldwell, 
Program  Director  for  the  MPS  POWRE 
proposals,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1807. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  physics 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
Professional  Opportunities  for  Women  in 
Research  and  Education  (POWRE)  proposals 
as  part  of  the  selection  process. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c)  and  (6)  of  the  Government  in 
the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  York, 

Committee  Management  Officer. 

[FR  Doc.  00-5885  Filed  3-9-00;  8:45  am) 

BILUNG  CODE  7555-01 -M 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Physiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (1148). 

Date/Time:  April  5-7,  2000,  8:30  a.m.-5 
p.m. 

Place:  NSF,  Room  380,  4201  Wilson  Blvd., 
Arlington,  VA. 

Type  of  Meeting:  Part-open. 

Contact  Persons:  Dr.  Zoe  Eppley  and  Dr. 
Kim  Williams,  Program  Directors,  Ecological 
&  Evolutionary  Physiology,  Division  of 
Integrative  Biology  and  Neuroscience,  Suite 
685,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Telephone:  (703)  306-1421. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda;  Open  Session:  April  5th,  2000,  4 
p.m.  to  5  p.m. — discussion  on  research 
trends,  opportunities  and  assessment 
procedures  in  Integrative  Biology  and 
Neuroscience  with  Dr.  James  L.  Edwards, 
Deputy  Assistant  Director,  Directorate  for 
Biological  Sciences. 

Closed  Session:  April  5th,  2000,  8:30  a.m. 
to  4  p.m.  and  5  p.m.  to  6  p.m.;  April  6th, 
2000,  8:30  a.m.  to  6  p.m.;  April  7th,  2000, 
8:30  a.m.  to  5  p.m.  To  review  and  evaluate 
the  Ecological  &  Evolutionary  Physiology 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  6,  2000. 
Karen  ].  York, 

Committee  Management  Officer. 

|FR  Doc.  00-5869  Filed  3-9-00;  8:45  am] 

BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-321  and  50-366] 

Southern  Nuclear  Operating  Company, 
Inc.,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2;  Notice  of  Receipt  of 
Application  for  Renewal  of  Facility 
Operating  License  Nos.  DPR-57  and 
NPF-5  for  an  Additional  Twenty- Year 
Period 

On  March  1,  2000,  the  U.S.  Nuclear 
Regulatory  Commission  received,  by 


letter  dated  February  29,  2000,  an 
application  from  Southern  Nuclear 
Operating  Company,  Inc.,  filed  pursuant 
to  Section  104(b)  and  103  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  part  54,  for  renewal  of  Facility 
Operating  License  Nos.  DPR-57  and 
NPF-5.  which  authorizes  the  applicant 
to  operate  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2  (Hatch  1  and  2),  for  an 
additional  20-year  period.  The  current 
operating  licenses  for  Hatch  1  and  2 
expire  on  August  6,  2014,  and  June  13, 
2018,  respectively.  Hatch  1  and  2  are 
boiling-water  reactors  designed  by 
General  Electric  and  are  located  in 
Appling  County,  Georgia.  The 
acceptability  of  the  tendered  application 
for  docketing  and  other  matters, 
including  an  opportunity  to  request  a 
hearing,  will  be  the  subject  of  a 
subsequent  Federal  Register  notice. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW,  Washington,  DC 
20037,  and  on  the  NRC  website  at 
www.nrc.gov. 

Dated  at  Rockville,  Maryland,  this  the  third 
day  of  March,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Christopher  I.  Grimes, 
Chief,  License  Renewal  and  Standardization 
Branch,  Division  of  Regulatory  Improvement 
Programs,  Off  ice  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-5897  Filed  3-9-00;  8:45  am) 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-313] 

Entergy  Operations,  Inc.,  Arkansas 
Nuclear  One,  Unit  1 ;  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  and  Conduct  Scoping 
Process 

Entergy  Operations,  Inc.  (Entergy)  has 
submitted  an  application  for  renewal  of 
operating  license  DPR-51  for  an 
additional  20  years  of  operation  at 
Arkansas  Nuclear  One,  Unit  1  (ANO-1). 
ANO-1  is  located  in  Pope  County, 
Arkansas.  The  application  for  renewal 
was  submitted  by  letter  dated  January 
31,  2000,  pursuant  to  10  CFR  part  54.  A 
notice  of  receipt  of  application, 
including  the  environmental  report 
(ER),  was  published  in  the  Federal 
Register  on  February  11,  2000  (65  FR 
7074).  A  notice  of  acceptance  for 
docketing  of  the  application  for  renewal 
of  the  facility  operating  license  was 
published  in  the  Federal  Register  on 
March  3,  2000  (65  FR  11609).  The 


purpose  of  this  notice  is  to  inform  the 
public  that  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  be  preparing  an 
environmental  impact  statement  in 
support  of  the  review  of  the  license 
renewal  application  and  to  provide  the 
public  an  opportunity  to  participate  in 
the  environmental  scoping  process  as 
defined  in  10  CFR  51.29. 

In  accordance  with  10  CFR  54.23  and 
10  CFR  51.53(c),  Entergy  submitted  the 
ER  as  part  of  the  application.  The  ER 
was  prepared  pursuant  to*10  CFR  Part 
51  and  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room  in  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC.  20003-' 
1527.  In  addition,  the  Pendergraft 
Library,  located  at  Arkansas  Tech 
University.  305  West  Q  Street, 
Russellville,  AR  72801,  has  agreed  to 
make  the  ER  available  for  public 
inspection. 

This  notice  advises  the  public  that  the 
NRC  intends  to  gather  the  information 
necessary  to  prepare  a  plant-specific 
supplement  to  the  Commission's 
"(Generic  Environmental  Impact 
Statement  (GEIS)  for  License  Renewal  of 
Nuclear  Plants,"  (NUREG-1437)  in 
support  of  the  review  of  the  application 
for  renewal  of  the  ANO-1  operating 
license  for  an  additional  20  years. 
Possible  alternatives  to  the  proposed 
action  (license  renewal)  include  no 
action  and  reasonable  alternative  energy 
sources.  10  CFR  51.95  requires  that  the 
NRC  prepare  a  supplement  to  the  GEIS 
in  connection  with  the  renewal  of  an 
operating  license.  This  notice  is  being 
published  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  NRC's  regulations  found 
in  10  CFR  part  51. 

The  NRC  will  first  conduct  a  scoping 
process  for  the  supplement  to  the  GEIS 
and.  as  soon  as  practicable  thereafter, 
will  prepare  a  draft  supplement  to  the 
GEIS  for  public  comment.  Participation 
in  this  scoping  process  by  members  of 
the  public  and  local.  State,  and  Federal 
government  agencies  is  encouraged.  The 
scoping  process  for  the  supplement  to 
the  GEIS  will  be  used  to  accomplish  the 
following: 

a.  Define  the  proposed  action  which 
is  to  be  the  subject  of  the  supplement  to 
the  GEIS. 

b.  Determine  the  scope  of  the 
supplement  to  the  GEIS  and  identif\'  the 
significant  issues  to  be  analyzed  in 
depth. 

c.  Identify  and  eliminate  from 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant. 

d.  Identify  any  environmental 
assessments  and  other  environmental 
impact  statements  (EISs)  that  are  being 
or  will  be  prepared  that  are  related  to 
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but  are  not  part  of  lie  scope  of  the 
supplement  to  the  jEIS  being 
considered. 

e.  Identify  other  snvironmental 
review  and  consul  ation  requirements 
related  to  the  prop  )sed  action. 

f.  Indicate  the  re  ationship  between 
the  timing  of  the  p  eparation  of 
environmental  ana  yses  and  the 
Commission's  tent  itive  planning  and 
decision-making  s<  hedule. 

g.  Identify  any  c(  (operating  agencies 
and,  as  appro priat*  .  allocate 
assignments  for  preparation  and 
schedules  for  completing  the 
supplement  to  the  jEIS  to  the  NRC  and 
any  cooperating  ag  jncies. 

n.  Describe  how  the  supplement  to 
the  GEIS  will  be  pi  epared,  including 
any  contractor  assi  stance  to  be  used. 

The  NRC  invites  the  following  entities 
to  participate  in  th  ;  scoping  process: 

a.  The  applicant  Entergy  Operations, 
Inc. 

b.  Any  person  w  lo  intends  to  petition 
for  leave  to  interve  le. 

c.  Any  Federal  a;  ;ency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  an>  environmental 
impact  involved,  o  r  that  is  authorized  to 
develop  and  enforc  e  relevant 
environmental  stai  idards. 

d.  Affected  State  and  local 
government  agenciss,  including  those 
authorized  to  deve  op  and  enforce 
relevant  environmi  (ntal  standards. 

e.  Any  affected  I  idian  tribe. 

f.  Any  person  wl  lo  requests  or  has 
requested  an  oppoi  tunity  to  participate 
in  the  scoping  pro(  ess. 

Participation  in  he  scoping  process 
for  the  supplemeni  to  the  GEIS  does  not 
entitle  participants  to  become  parties  to 
the  proceeding  to  ^  /hich  the  supplement 
to  the  GEIS  relates  Notice  of 
opportunity  for  a  h  earing  regarding  the 
renewal  application  was  the  subject  of 
the  aforementioned  Federal  Register 
notice  of  acceptani  ;e  for  docketing. 
Matters  related  to   tarticipation  in  any 
hearing  are  outside  the  scope  of  matters 
to  be  discussed  at  his  public  meeting. 

In  accordance  w  th  10  CFR  51.26,  the 
scoping  process  fo  ■  an  EIS  may  include 
a  public  scoping  n  eeting  to  help 
identify  significan  issues  related  to  a 
proposed  activity  <  nd  to  determine  the 
scope  of  issues  to  1  le  addressed  in  an 
EIS.  The  NRC  has  lecided  to  hold  a 
public  meeting  for  the  ANO-1  license 
renewal  suppleme  it  to  the  GEIS.  The 
scoping  meeting  will  be  held  at  the 
Holiday  Inn  in  Ru;  sellville,  Arkansas, 
on  Tuesday,  April  4,  2000.  There  will  be 
two  sessions  to  ac(  ommodate  interested 
parties.  The  first  s(  ission  will  convene  at 
1:30  p.m.  and  will  continue  until  5:00 
p.m.  The  second  si  sssion  will  convene  at 
7:00  p.m.  with  a  re  peat  of  the  overview 


portions  of  the  meeting  and  will 
continue  until  10:00  p.m.  Both  meetings 
will  be  transcribed  and  will  include  (1) 
an  overview  by  the  NRC  staff  of  the 
National  Environmental  Policy  Act 
(NEPA)  environmental  review  process, 
the  proposed  scope  of  the  supplement  to 
the  GEIS,  and  the  proposed  review 
schedule;  (2)  an  overview  by  Entergy  of 
the  proposed  action,  ANO-1  license 
renewal,  and  the  environmental  impacts 
as  outlined  in  the  ER;  and  (3)  the 
opportunity  for  interested  Government 
agencies,  organizations,  and  individuals 
to  submit  comments  or  suggestions  on 
the  environmental  issues  or  the 
proposed  scope  of  the  supplement  to  the 
GEIS.  Persons  may  register  to  attend  or 
present  oral  comments  at  the  meeting  on 
the  NEPA  scoping  process  by  contacting 
Mr.  Thomas  J.  Kenyon  by  telephone  at 
1  (800)  368-5642,  extension  1120,  or  by 
Internet  to  the  NRC  at  anoeis@nrc.gov 
no  later  than  March  27,  2000.  Members 
of  the  public  may  also  register  to  speak 
at  the  meeting  within  15  minutes  of  the 
start  of  each  session.  Individual  oral 
comments  may  be  limited  by  the  time 
available,  depending  on  the  number  of 
persons  who  register.  Members  of  the 
public  who  have  not  registered  may  also 
have  an  opportunity  to  speak,  if  time 
permits.  Public  comments  will  be 
considered  in  the  scoping  process  for 
the  supplement  to  the  GEIS.  If  special 
equipment  or  accommodations  are 
needed  to  attend  or  present  information 
at  the  public  meeting,  the  need  should 
be  brought  to  Mr.  Kenyon's  attention  no 
later  than  March  27,  2000,  so  that  the 
NRC  staff  can  determine  whether  the 
request  can  be  accommodated. 

Members  of  the  public  may  send 
written  comments  on  the  environmental 
scoping  process  for  the  supplement  to 
the  GEIS  to  Chief,  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Mailstop  T-6  D  59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryjjmd,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays.  To 
be  considered  in  the  scoping  process, 
written  comments  should  be 
postmarked  by  May  9,  2000.  Electronic 
comments  may  be  sent  by  the  Internet 
to  the  NRC  at  anoeis@nrc.gov.  Electronic 
submissions  should  be  sent  no  later 
than  May  9,  2000,  to  be  considered  in 
the  scoping  process  and  will  be 
available  for  inspection  at  the  NRC 
Public  Document  Room. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
summary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 


send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process.  The 
summary  will  also  be  available  for 
inspection  at  the  NRC  Public  Document 
Room.  The  staff  will  then  prepare  and 
issue  for  comment  the  draft  supplement 
to  the  GEIS,  which  will  be  the  subject 
of  separate  notices  and  a  separate  public 
meeting.  Copies  will  be  available  for 
public  inspection  at  the  above- 
mentioned  addresses,  and  one  copy  per 
request  will  be  provided  free  of  charge. 
After  receipt  and  consideration  of  the 
comments,  the  NRC  will  prepare  a  final 
supplement  to  the  GEIS,  which  will  also 
be  available  for  public  inspection. 
Information  about  the  proposed 
action,  the  supplement  to  the  GEIS,  and 
the  scoping  process  may  be  obtained 
from  Mr.  Kenyon  at  the  aforementioned 
telephone  number  or  e-mail  address. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  March,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Scott  F.  Newberry, 

Acting  Director,  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  0O-5894  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Workshop  Concerning  the  Revision  of 
the  Oversight  Program  for  Nuclear 
Fuel  Cycle  Facilities 

AGENCY:  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  public  workshop. 

summary:  NRC  will  hold  a  public 
workshop  at  the  Nuclear  Energy 
Institute  (NEI),  1776  I  Street,  NW 
(Republic  Place),  in  Washington,  DC  to 
provide  the  public,  those  regulated  by 
the  NRC,  and  other  stakeholders,  with 
information  about  and  an  opportunity  to 
provide  views  on  how  NRC  plans  to 
revise  its  oversight  program  for  nuclear 
fuel  cycle  facilities.  This  workshop 
follows  the  recent  public  stakeholder 
workshop  held  in  Rockville,  Maryland 
on  February  22-23,  2000.  Presentations 
and  other  documents  provided  at  each 
workshop,  together  with  a  transcript  of 
each  workshop,  are  placed  on  the  NRC 
INTERNET  web  page  (http:// 
www.nrc.gov). 

Similar  to  the  revision  of  the  oversight 
program  for  commercial  nuclear  power 
plants,  NRC  initiated  an  effort  to 
improve  its  oversight  program  for 
nuclear  fuel  cycle  facilities.  This  is 
described  in  SECY-99-188  titled, 
"EVALUATION  AND  PROPOSED 
REVISION  OF  THE  NUCLEAR  FUEL 
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CYCLE  FACILITY  SAFETY 
INSPECTION  PROGRAM."  SECY-99- 
188  is  available  in  the  Public  Document 
Room  and  on  the  NRC  Web  Page  at 
http://www.nrc.gov/NRC/ 
COMMISSION/SECYS/index.html. 

Purpose  of  Workshop 

To  obtain  stakeholder  views  for 
improving  the  NRC  oversight  program 
for  ensuring  licensee  and  certificate 
holders  maintain  protection  of  worker 
and  public  health  and  safety,  protection 
of  the  environment,  and  safeguards  for 
nuclear  material  and  sensitive 
information  and  material  in  the  interest 
of  national  security.  The  oversight 
program  applies  to  nuclear  fuel  cycle 
facilities  regulated  under  10  CFR  Parts 
40,  70,  and  76.  The  facilities  currently 
include  gaseous  diffusion  plants,  highly 
eru^iched  uranium  fuel  fabrication 
facilities,  low-enriched  uranium  fuel 
fabrication  facilities,  and  a  uranium 
hexafluoride  (UF6)  production  facility. 
These  facilities  possess  large  quantities 
of  materials  that  are  potentially 
hazardous  (i.e.,  radioactive,  toxic,  and/ 
or  flammable)  to  the  workers,  public, 
and  environment.  In  revising  the 
oversight  program,  the  goal  is  to  have  an 
oversight  program  that:  (1)  Provides 
earlier  and  more  objective  indications  of 
acceptable  and  changing  safety  and 
safeguards  performance,  (2)  increases 
stakeholder  confidence  in  the  NRC,  and 
(3)  increases  regulatory  effectiveness, 
efficiency,  and  realism.  In  this  regard, 
the  NRC  desires  the  revised  oversight 
program  to  be  more  risk-informed  and 
performance-based  and  more  focused  on 
significant  risks  and  poorer  performers. 

The  workshop  will  focus  on: 

•  Plans  for  communicating  revision  of 
the  oversight  program  with  stakeholders 
internal  and  external  to  the  NRC; 

•  Objective  and  scope  of  safety  and 
national  security  related  cornerstones 
for  meeting  the  NRC  mission; 

•  Key  performance  attributes  for 
achieving  each  cornerstone; 

•  Licensee  performance  attributes  the 
NRC  needs  to  monitor/assess  by  means 
of  licensee  provided  performance 
indicators  and  NRC  inspections  to 
ensure  cornerstone  objectives  are  met; 

•  Criteria  for  selection  of  performance 
indicators  and  risk  informed 
inspections; 

•  Measurable  parameters  and 
measurement  methods  for  performance 
indicators;  and 

•  Thresholds  for  performance. 
DATES:  Members  of  the  public  and  other 
stakeholders  are  invited  to  attend  and 
participate  in  the  workshop,  which  is 
scheduled  for  9:00  a.m.  to  5:00  p.m.  on 
Wednesday,  March  22,  and  Thursday, 
March  23,  2000. 


ADDRESSES:  NEI,  1776  I  Street  (Republic 
Place),  Washington,  DC.  Visitor  parking 
around  NEI  is  limited;  however,  the 
meeting  site  may  be  reached  from 
Rockville  by  taking  the  Red  line  metro 
to  Farragut  North,  and  exiting  at  K 
Street.  Farragut  Park  will  be  in  front  of 
you.  Notice  that  17th  Street  is  parallel 
to  the  park.  Walk  one  block  along  17th 
Street  to  I  Street,  turn  right,  walk  one 
more  block.  NEI  is  on  the  left  on  comer 
of  18th  and  I  Streets,  NW.  From  Reagan 
National  Airport,  NEI  may  be  reached 
by  taking  the  Blue  line  train  towards 
Addison  Road  to  Farragut  West.  Exit  to 
18th  Street,  and  NEI  is  diagonally  across 
the  street  on  the  comer  of  18th  and  I 
Streets,  NW. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Schwink,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7253,  e-mail  wss@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Philip  Ting, 

Chief,  Operations  Branch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards. 
[FR  Doc.  00-5896  Filed  3-9-00;  8:45  am) 
BILUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-17181 

Standard  Review  Plan  for  the  Mixed 
Oxide  (MOX)  Fuel  Fabrication  Facility 
Extension  of  Comment  Period 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  extended  the 
public  conunent  period  on  draft 
NUREG-1718,  "Standard  Review  Plan 
for  the  Review  of  an  Application  for  the 
Mixed  Oxide  (MOX)  Fuel  Fabrication 
Facility,"  to  allow  interested  parties 
additional  time  to  prepare  comments. 
DATES:  Submit  comments  by  March  27, 
2000.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
Chief  Rules  and  Directives  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Hand 
deliver  comments  to  11545  Rockville 
Pike,  Rockville,  Maryland  20852, 
between  7:30  am  and  4:15  pm  during 
Federal  workdays. 


Draft  NUREG-1718  is  available  for 
inspection  and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,  Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room). 

A  free  single  copy  of  draft  NUREG- 
1 718,  to  the  extent  of  supply,  may  be 
requested  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Distribution 
Services,  Washington.  DC  20555-0001. 
Draft  NUREG-1718  is  available  on  the 
World  Wide  Web  at  http://www.nrc.gov/ 
NRC/NUREG/indexn  urn. html. 
Comments  may  be  submitted  by 
selecting  the  "comments"  link  on  the 
main  page  for  the  draft  NUREG. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  draft 
NUREG-1718  contact  Andrew  Persinko, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6522. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  March,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Melvyn  L.  Leach, 

Branch  Chief  Special  Projects  Branch, 
Division  of  Fuel  Cycle  Safety  and  Safeguards, 
NMSS. 
(FR  Doc.  00-5895  Filed  3-9-00:  8:45  am) 

BILUNG  CODE  7590-01-P 


POSTAL  SERVICE 

Information-Based  Indicia  Program 
(IBIP)  Performance  Criteria  for 
Information-Based  Indicia  and  Security 
Architecture  for  Open  IB!  Postage 
Evidencing  Systems  (PCIBI-O) 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  availability  of 
Performance  Criteria,  with  request  for 
comments. 

SUMMARY:  The  Postal  Service  has 
compiled  a  revised  draft  functional 
Performance  Criteria  for  open  systems  of 
the  Information-Based  Indicia  program 
(IBIP).  as  defined  in  this  release.  The 
current  release  contains  the 
performance  criteria  for  the  Indicium, 
the  Postal  Security  Device  (PSD),  the 
Host  System,  and  the  IBIP  Key 
Infrastructure  components  of  an  open 
IBI  system.  The  Postal  Ser\'ice  also  seeks 
comments  on  intellectual  property 
issues  raised  by  IBIP  Performance 
Criteria,  policy,  and  procedures  if 
adopted  in  present  form.  If  an 
intellectual  property  issue  includes 
patents  or  patent  applications  covering 
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received  on  or  befo|re 


FOR  FURTHER  INFORI  tATION 

Lord,  (202)  268-45  )9. 


Stanley  F.  Mires, 

Chief  Counsel,  Legisl^t. 
|FR  Doc.  00-5961  Fil 
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PRESIDIO  TRUST 


Letterman  Compleix,  The  Presidio  of 
San  Francisco,  Notice  of  Availability 
To  Review  the  Find  Environmental 
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EIS:  a  specific  proposal  for  the  site 
(Science  emd  Education  Center)  as  part 
of  a  proposed  action  (Alternative  A); 
and  a  no  action  alternative  (Minimum 
Requirements/ Alternative  B).  The  other 
alternatives  evaluated  in  the  Final  EIS 
were  identified  through  a  Request  for 
Qualifications  and  scoping  process  and 
include  a  Sustainable  Urban  Village,  a 
Mixed-Use  Development,  and  a  Live/ 
Work  Village. 

CONTENTS  OF  FINAL  EIS:  The  Final  EIS 
consists  of  responses  to  all  of  the 
substantive  comments  received  on  the 
Draft  EIS,  and  revisions  to  the  Draft  EIS 
that  incorporate  analysis,  additional 
information,  and  suggested  changes 
made  in  response  to  comments. 

MATERIALS  AVAILABLE  TO  THE  PUBLIC: 
Copies  of  the  Final  EIS  and  Planning 
Guidelines  are  available  by  calling  or 
writing:  The  Presidio  Trust,  P.O.  Box 
29052.  San  Francisco,  CA  94129-0052, 
Phone: 415-561-5300. 

The  Final  EIS,  Planning  Guidelines, 
and  GMPA  EIS  are  also  available  for 
review  at: 

The  Presidio  Trust  Library,  34  Graham 
Street,  San  Francisco,  CA  94129, 
Phone:  415-561-5300 

William  Penn  Mott,  Jr.  Visitor  Center 
(Presidio)  (open  7  days),  Montgomery 
Street,  Main  Post,  San  Francisco,  CA 
94129,  Phone:  415-561-4323 

GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  San  Francisco,  CA 
94123.  Phone:  415-561^720 

San  Francisco  Main  Library. 
Government  Information  Center.  Civic 
Center.  San  Francisco.  CA  94102. 
Phone:  415-557-4500 

San  Francisco  Library.  Presidio  Branch. 
3150  Sacramento  Street,  San 
Francisco,  CA  94115.  Phone:  415- 
292-2155 

The  Final  EIS  and  Planning 
Guidelines  are  available  for  viewing  on 
the  Internet  by  clicking  on  "Library" 
and  then  "Postings"  at  the  following 
website:  http://wvyrw.presidiotrust.gov. 

LIMITATION  ON  ACTION:  No  decision  on  the 
preferred  alternative  will  be  made  or 
recorded  until  at  least  30  days  after  the 
publication  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  of  notice  that 
the  Final  EIS  has  been  filed  with  the 
EPA.  Subsequently,  the  Trust  will 
publish  a  notice  of  the  Record  of 
Decision  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pelka,  NEPA  Compliance  Coordinator, 
The  Presidio  Trust,  34  Graham  Street, 
P.O.  Box  29052,  San  Francisco.  CA 
94129-0052.  Telephone:  415-561-5300. 


Dated:  March  2,  2000. 
Karen  A.  Cook, 

General  Counsel. 

[FR  Doc.  00-5583  Filed  3-9-00;  8:45  am] 

BILLING  CODE  4310-4fMJ 


PRESIDIO  TRUST 

Letterman  Complex,  The  Presidio  of 
San  Francisco,  Notice  of  Availability 
To  Review  Programmatic  Agreement 

AGENCY:  The  Presidio  Trust. 

ACTION:  Notice  of  availability  to  review 
the  Programmatic  Agreement  among  the 
Presidio  Trust,  the  Advisory  Council  on 
Historic  Preservation,  the  National  Park 
Service  and  the  California  State  Historic 
Preservation  Officer  Regarding 
Deconstruction,  New  Construction,  and 
the  Execution  of  Associated  Leases  at 
the  Letterman  Complex,  Presidio  of  San 
Francisco,  California. 

SUMMARY:  The  Presidio  Trust  (Trust) 
announces  the  availability  of  the 
"Programmatic  Agreement  among  the 
Presidio  Trust,  the  Advisory  Council  on 
Historic  Preservation,  the  National  Park 
Service  and  the  California  State  Historic 
Preservation  Officer  Regarding 
Deconstruction,  New  Construction,  and 
the  Execution  of  Associated  Leases  at 
the  Letterman  Complex,  Presidio  of  San 
Francisco,  California"  (PA).  The  PA  was 
prepared  pursuant  to  the  regulations  (36 
CFR  part  800)  implementing  the 
National  Historic  Preservation  Act  of 
1966.  as  amended.  16  USC  470  (NHPA). 
The  Trust,  the  Advisory  Council  on 
Historic  Preservation,  the  National  Park 
Service  and  the  California  State  Historic 
Preservation  Officer  are  signatories  to 
the  PA.  The  National  Trust  for  Historic 
Preservation  and  the  National  Parks  and 
Conservation  Association  are  concurring 
parties  to  the  PA.  The  purpose  of  the  PA 
is  to  establish  a  mechcuiism  for  the  Trust 
to  comply  with  its  NHPA  obligations  in 
the  construction,  deconstruction  and 
execution  of  associated  leases  at  the 
Letterman  location.  Among  other  things, 
the  PA  provides  for  public  planning 
sessions,  review  of  planning  and  design 
guidelines  to  ensure  conformity  with 
the  "Secretary  of  the  Interior's 
Standards  for  the  Treatment  of  Historic 
Properties  with  Guidelines  for 
Preserving,  Rehabilitating,  Restoring, 
and  Reconstructing  Historic  Buildings." 
review  of  conceptual  design  documents, 
schematic  design  documents,  and 
construction  documents  for  conformity 
with  the  planning  and  design 
guidelines,  construction  monitoring  to 
ensure  conformity  with  the  approved 
project  documents,  and  a  methodology 
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for  addressing  archeological  properties 
within  the  Letterman  Complex. 

Materials  Available  to  the  Public:  The 
PA  is  available  for  viewing  on  the 
Internet  by  clicking  on  "Library"  and 
then  "Postings"  at  the  following 
website:  http://www.presidiotrust.gov. 
Additionally,  copies  are  available  for 
review  at: 

The  Presidio  Trust  Library,  34 
Graham  Street,  San  Francisco.  CA 
94129,  Phone:  415-561-5300. 

William  Penn  Mott,  Jr.  Visitor  Center 
(Presidio)  (open  7  days),  Montgomery 
Street,  Main  Post,  San  Francisco,  CA 
94129,  Phone:  415-561-4323. 

GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  San  Francisco,  CA 
94123,  Phone:  415-561-4720. 

San  Francisco  Main  Library, 
Government  Information  Center,  Civic 
Center,  San  Francisco,  CA  94102, 
Phone: 415-557-4500. 

San  Francisco  Library,  Presidio 
Branch,  3150  Sacramento  Street,  San 
Francisco,  CA  94115,  Phone:  415-292- 
2155. 

For  members  of  the  public  who  do  not 
have  Internet  access  and  for  whom  it 
would  be  burdensome  to  review  the  PA 
at  any  of  the  above  locations,  the  Trust 
will  consider  requests  to  be  sent  a  copy 
by  mail  or  fax. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherilyn  Widell,  Compliance  Officer, 
The  Presidio  Trust,  34  Graham  Street, 
P.O.  Box  29052,  San  Francisco,  CA 
94129-0052.  Telephone:  415-561-5300. 

Dated:  March  3,  2000. 
Karen  A.  Cook, 
General  Counsel. 
[FR  Doc.  00-5731  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  4310-4R-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27145] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  3.  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration{s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  28,  2000,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  March  28.  2000.  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Entergy  Corporation  and  Entergy 
Power,  Inc.  (70-9583) 

Entergy  Corporation  ("Entergy"),  a 
registered  holding  company,  located  at 
639  Loyola  Avenue,  New  Orleans, 
Louisiana  70113,  and  Entergy  Power, 
Inc.  ("EPI"),i  a  wholly  owned  electric 
public  utility  subsidiary  of  Entergy 
(Entergy  and  EPI,  collectively,  the 
"Applicants"),  located  at  Parkwood 
Two  Building,  10055  Grogan's  Mill 
Road,  Suite  500,  The  Woodlands,  Texas 
77380,  have  filed  an  application 
pursuant  to  sections  9(a),  10  and  11  of 
the  Act  and  rules  51  and  54  under  the 
Act. 

In  conjunction  with  the  power  supply 
arrangements  recently  negotiated  among 
EPI.  Entergy  Power  Marketing  Corp. 
("EPMC"),  which  markets  and  brokers 
electricity  and  other  energy' 
commodities  and  is  an  associate 
company  of  EPI.  Sam  Raybum 
Municipal  Power  Agency  ("SRMPA"),  a 
municipal  corporation  and  political 
subdivision  of  Texas,  and  Vinton  Public 
Power  Authority  ("VPPA"),  a  public 
power  authority  in  Louisiana,  SRMPA 
assigned  to  EPI  its  option  to  purchase 
from  VPPA  a  20%  undivided  ownership 
interest  in  Unit  No.  6  of  the  Roy  S. 
Nelson  Generating  Station  ("Nelson  6") 
and  certain  related  assets  ("Nelson  6 
Ownership  Interest"). ^  EPI  proposes  to 


exercise  the  option  and  acquire  from 
VPPA  the  Nelson  6  Ownership  Interest 
for  $1,000. 

The  Applicants  state  that  the  nominal 
purchase  price  that  EPI  proposes  to  pay 
for  th  V  Nelson  6  Ownership  Interest 
reflects  EPMC's  prior  purchase  from 
SRMPA  of  an  entitlement  to  20%  of  the 
output  of  Nelson  6  ("Nelson  6  Capacity 
Entitlement").  3 

Nelson  6  is  a  coal-fired,  steam  electric 
generating  facility  located  in  Westlake. 
Calcasieu  Parish,  Louisiana.  Nelson  6 
supplies  a  portion  of  the  electric  energy 
requirements  of  the  cities  of  Jasper, 
Liberty,  and  Livingston,  Texas  and  the 
Town  of  Vinton,  Louisiana.  Currently, 
Nelson  6  is  owned  by  VPPA  (20%).  Sam 
Raybum  Generation  &  Transmission 
Cooperative  (10%)  and  Entergy  Gulf 
States  (70%).  an  electric  subsidiary  of 
Entergy.  Nelson  6  is  directly 
interconnected  with  the  transmission 
system  of  Entergy  Gulf  States  and,  thus, 
indirectly  interconnected  with  the 
entire  transmission  grid  of  the  Entergy 
System.  Entergy  Gulf  States  operates, 
maintains,  and  manages  Nelson  6  on 
behalf  of  the  co-owners. 

Central  and  South  West  Corporation,  et 
al.  (70-9107) 

Central  and  South  West  Corporation 
("CSW")  1616  Woodall  Rodgers 
Freeway,  Dallas,  Texas  75202,  a 
registered  holding  company,  and  its 
wholly  owned  public  utility  subsidiary, 
Central  Power  and  Light  Company 
("CPL")  539  North  Caracahua  Street. 
Corpus  Christi.  Texas  78401-2902 
(collectively,  "Applicants"),  have  filed  a 
post-effective  amendment  under 
sections  6(a),  7,  9(a),  10,  12(b),  12(c). 
and  13(b)  of  the  Act,  and  rules  45.  46. 
54,  90  and  91  under  the  Act,  to  an 
application-declaration  previously  filed 
under  the  Act. 


'  Pursuant  to  an  order  of  the  Commission  dated 
August  27,  1990  (HCAR  No.  25136)  ("1990  Order"). 
Entergy  formed  EPI  to  participate  as  a  supplier  of 
electricity  at  wholesale  to  non-associate  companies 
in  bulk  power  markets.  EPI  currently  owns  a  total 
of  665  MW  of  generating  assets  in  non-exempt 
electric  generating  facilities. 

2  In  1981 .  SRMPA  purchased  the  Nelson  6 
Ownership  Interest  from  Entergy  Gulf  States  (an 
Entergy  domestic  retail  electric  utility  company).  In 
1992,  for  state  tax  reasons,  VTPA  purchased  the 
Nelson  6  Ownership  Interest  from  SRMP  for  the 
remaining  undepreciated  book  value  of  the  assets. 


With  the  sale  to  VPPA.  SRMPA  was  granted  a  right 
of  first  refusal  and  an  option  to  repurchase  from 
VPPA  legal  title  to  the  Nelson  6  Oiwnership  Interest. 
Once  the  sale  to  VPPA  occurred.  SRMPA  still 
remained  responsible  for  a  proportionate  share  of 
all  costs  and  expenses  of  ownership. 

'  Concurrently  with  the  transfer  of  the  Nelson  6 
Ownership  Interest  to  VPPA.  SRMPA  purchased  the 
Nelson  6  Capacity  Entitlement  with  the  money  it 
received  form  VPPA  for  its  sale.  In  1998.  SRMPA 
paid  EPMC  $59,605,565  in  consideration  for  a 
requirements  contract.  Under  the  contract.  SRMPA 
was  also  to  make  periodic  payments  based  on  the 
power  actually  received.  Simultaneously,  EPMC 
purchased  the  Nelson  6  Capacity  Entitlement  from 
SRMPA  for  $59,605,565.  EPMC  also  assumed 
SRMPA 's  proportionate  share  of  the  costs  of 
ownership  of  Nelson  6.  EPI  has  agreed  to  supply 
EPMC  with  any  power  necessary  for  it  to  meet  its 
obligations  to  SRMPA  under  the  requirements 
contract. 
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Authorized  Period  to:  (1)  Form  one  or 
more  new  wholly  owned  entities 
("Special  Purpose  Issuer")  which  are 
expected  to  be  any  one  of  the  following: 
A  trust,  corporation,  limited  liability 
company  or  partnership;  (2)  acquire  all 
the  equity  securities  issued  by  each 
Special  Purpose  Issuer;  (3)  cause  any 
Special  Piupose  Issuer  to  issue  and  sell 
Transition  Bonds  in  an  aggregate 
principal  ajnount  not  to  exceed  $800 
million;  ^  (4)  enter  into  or  cause  any 
Special  Purpose  Issuer  to  enter  into 
interest  rate  swaps,  interest  rate  hedging 
programs  and  credit  enhancement 
arrangements  to  reduce  interest  rate 
risks  with  respect  to,  and  to  facilitate 
the  offering  of  Transition  Bonds;  and  (5) 
provide  certain  services  at  other  than 
cost. 

Applicants  further  request  that  the 
issuance  of  Transition  Bonds  in  an 
amount  up  to  $800  million,  be  in 
addition  to  the  financing  limitations 
previously  authorized  in  the  Omnibus 
Financing  Order. 

Following  the  issuance  of  the  PUCT 
Financing  Order,  CPL  will  sell  and 
transfer  the  Transition  Property  and  the 
associated  TC  revenue  stream  created  by 
the  Financing  Order  to  a  Special 
Purpose  Issuer  in  exchange  for  the  net 
proceeds  from  the  sale  of  the  Transition 
Bonds.  The  Special  Purpose  Issuer  will 
issue  Transition  Bonds  in  an  amount 
not  to  exceed  $800  million  to  finance  its 
purchase  of  the  Transition  Property  and 
the  associated  TC  revenue  stream  from 
CPL  in  accordance  with  the  related 
Financing  Order.  CPL  will  use  the  gross 
proceeds  from  the  sale  of  Transition 
Bonds  to:  (1)  Pay  costs  incurred  in  the 
issuance  and  sale  of  the  Transition 
Bonds;  (2)  refund  or  retire  utility  debt  or 
equity  associated  with  its  stranded 
costs;  and  (3)  pay  the  costs  of  such 
refinancing  and  retirement. 

The  Special  Purpose  Issuer  may  issue 
Transition  Bonds  in  one  or  more  series, 
and  each  series  may  be  issued  in  one  or 
more  classes.  Different  series  may  have 
different  maturities  and  coupon  rates 
and  each  series  may  have  classes  with 
different  maturities  and  coupon  rates. 
There  will  be  a  date  on  which  each  class 
of  Transition  bonds  is  expected  to  be 
repaid  and  a  legal  final  maturity  date  by 
which  each  class  of  Transition  Bonds 
must  be  repaid,  which  will  not  be  later 
than  fifteen  years  after  the  date  of 
issuance." 

In  addition,  CPL  proposes  to  enter 
into  a  Servicing  Agreement  with  the 


'The  Transition  Bonds  reflect  the  securitization 
of  approximately  $764  million  of  regulatory  assets 
and  up  to  S36  million  of  other  qualified  costs. 

"Applicant  state  that  the  Transition  Bonds  are 
expected  to  have  a  credit  rating  of  AAA. 


Special  Purpose  Issuer,  under  which 
CPL  will  act  as  the  servicer  of  the  TC 
revenue  stream.  In  this  capacity,  CPL, 
among  other  things,  would:  (1)  Bill 
customers  and  retail  electric  providers 
and  make  collections  on  behalf  of  the 
Special  Purpose  Issuer;  and  (2)  file  with 
the  PUCT  for  adjustment  to  the  TC  to 
achieve  a  level  which  permits  the 
payment  of  all  debt  service  and  full 
recovery  of  qualified  costs  to  be 
collected  through  TCs  in  accordance 
with  the  amortization  schedule  for  each 
series  and  class  of  Transition  Bonds. 
CPL  may  subcontract  with  its  affiliates 
to  carry  out  some  of  its  servicing 
responsibilities,  provided  that  the 
ratings  of  the  Transition  Bonds  are 
neither  reduced  nor  withdrawn  as  a 
result.  In  order  to  satisfy  rating  agency 
requirements,  compensation  to  CPL 
must  be  at  an  arms'  length  basis. 
Accordingly,  Applicants  request  an 
exemption  from  the  at-cost  standards  of 
section  13(b).s 

Applicants  also  seek  authority  for  the 
Special  Purpose  Issuer  (and/or  CPL, 
acting  on  behalf  of  the  Special  Purpose 
Issuer)  to  enter  into  transactions  to 
convert  all  or  a  portion  of  any 
Transition  Bond  bearing  interest  at  a 
floating  rate  ("Floating  Rate  Transition 
Bonds")  to  fixed  rate  obligations  using 
interest  rate  swaps  ("Swaps")  or  other 
derivative  products  designed  for  these 
purposes. 

Tne  Special  Purpose  Issuer  may  enter 
into  one  or  more  Swaps  or  one  or  more 
derivative  instruments,  such  as  interest 
rate  caps,  interest  rate  floors  and  interest 
rate  collars  (collectively,  "Derivative 
Transactions"),  with  one  or  more 
counterparties  from  time-to-time 
through  the  Authorization  Period.  The 
notional  amounts  of  the  Swaps  and  the 
expected  average  life  of  the  Swaps  will 
not  exceed  that  of  the  underlying 
Transition  Bonds.  The  term  of  the 
Swaps  would  match  the  maturity  of  the 
Floating  Rate  Transition  Bonds  and  the 
swap  notional  amount  would  equal  the 
outstanding  principal  amount  of  the 
bonds.  Applicants  also  seek 
authorization  for  the  Special  Purpose 
Issuer  (or  CPL,  acting  on  behalf  of  the 


"  In  addition,  the  Special  Purpose  Issuer  may 
enter  into  an  "Administration  Agreement"  with 
CPL  or  another  affiliate  of  CSW  (the 
"Administrator"),  under  which  the  Administrator 
would  provide  ministerial  services  on  an  as-needed 
basis  to  the  Special  Purpose  Issuer.  These  services 
will  consist  primarily  of  administrative  or 
housekeeping  matters  relating  to  the  Special 
Purpose  Issuer  and  may  include  providing 
Transition  Bond  documentation  notices, 
maintaining  books  and  records,  and  maintaining 
authority  to  do  business  in  appropriate 
jurisdictions.  The  Special  Purpose  Issuer  will 
reimburse  the  Administrator  for  the  cost  of  these 
services  provided  in  compliance  with  section  13(b) 
and  rules  90  and  91. 
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Special  Purpose  Issuer)  to  enter  into  an 
interest  rate  hedging  program  utiHzing 
Derivative  Transactions. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary'. 

[FR  Doc.  00-.5915  Filed  3-9-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42492;  File  No.  SR-MSRB- 
00-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Underwriting  and 
Transaction  Assessments,  Pursuant  to 
RuleA-13 

March  2,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
7.  2000,  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change.  The 
proposed  rule  change  is  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  a  proposed 
amendment  to  its  rule  A-13  on 
underwriting  and  transaction 
assessments  for  brokers,  dealers  and 
municipal  securities  dealers.  Rule  A-13 
currently  provides  for  fee  assessments 
based  on  transaction  activity,  as 
measured  by  the  par  value  of  inter- 
dealer  sales,  and  on  under  writing 
activity.  The  proposed  rule  change 
would  change  the  fee  assessment  based 
on  transaction  activity  to  include  the 
par  value  of  sales  to  customers.  This 
would  provide  for  necessary  increases 
in  revenue  sufficient  to  offset  declines 
in  underwriting  assessments  and 
increases  in  Board  expenses.  In  review 
of  the  present  need  to  bring  Board 
revenues  into  better  balance  with 
necessary  expenditures,  the  Board  is 
requesting  Commission  approval  of  the 
proposed  rule  change  by  April  1,  2000. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Board  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  help  provide  sufficient 
revenues  to  fund  Board  operations  and 
to  allocate  fees  among  broker,  dealers 
and  municipal  securities  dealers 
(collectively  "dealers")  in  a  manner  that 
more  accurately  reflects  each  dealer's 
involvement  in  the  municipal  securities 
market.  The  proposed  rule  change 
would  accomplish  these  purposes  by 
revising  the  current  fee  based  on 
transaction  activity  to  include,  as  a  basis 
for  measiu-ing  involvement  in  the 
market,  sales  of  mimicipal  securities  by 
dealers  to  customers.  The  proposed  rule 
change  would  also  exclude  certain 
short-term  securities  from  the  new 
customer  transaction-based  fee 
assessment  and  from  the  existing  fee 
assessment  based  on  inter-dealer 
transactions. 3 

Current  Fee  Structure 

Rule  A-13  currently  provides  for  an 
assessment  based  on  the  total  par  value 
of  a  dealer's  inter-dealer  sales 
transactions  in  municipal  securities."' 
Dealers  report  these  transactions  by 
submitting  transaction  information  to 
the  automated  comparison  system 
operated  by  National  Securities  Clearing 
Corporation  ("NSCC").  The  Rule  A-13 
inter-dealer  transaction  assessment  has 
been  set  at  S.005  per  $1,000  par  value 
of  sales  since  it  was  instituted  in  1996. 

In  addition  to  the  assessment  based 
on  inter-dealer  transaction  activity,  the 
Board  currently  levies  three  other  types 
of  fees  that  are  generally  applicable  to 


dealers.  Rule  A-12  provides  for  a  $100 
initial  fee  paid  once  by  a  dealer  when 
it  enters  the  municipal  securities 
business.  Rule  A-14  provides  for  an 
annual  fee  of  $200  paid  by  each  dealer 
that  conducts  municipal  securities 
business  during  the  year.  In  addition  to 
the  Rule  A-1 3  inter-dealer  transaction 
assessment.  Rule  A-13  also  provides  for 
an  assessment  on  underwriting  activity, 
based  on  the  par  value  of  the  dealer's 
purchases  from  the  issuer  of  primary 
offerings  of  municipal  securities. ^ 

Proposed  Fee  Structure 

Under  the  proposed  rule  change,  the 
transaction-based  fee,  which  currently 
takes  into  consideration  only  the 
amount  of  a  dealer's  inter-dealer  sales 
activity,  would  be  expanded  to  take  into 
account  the  dealer's  sales  transactions  to 
customers  as  well.  A  rate  of  $.005  per 
$1,000  pjir  value  would  be  used  to 
calculate  assessments  for  both  inter- 
dealer  and  customer  transactions. 

The  proposed  rule  change  would 
exclude  from  the  calculation  of  both 
inter-dealer  and  customer  transaction- 
based  fees  certain  transactions  in  very 
short-term  instnmients:  securities  that 
have  a  final  stated  maturity  of  nine 
months  or  less  and  securities  that  may 
be  put  to  the  issuer  at  least  as  frequently 
as  every  nine  months.  These  excluded 
categories  of  short-term  issues  are 
referred  to  hereafter  as  "municipal 
commercial  paper,"  "short-term  notes," 
and  "variable  rate  demand  obligations." 
These  instruments  are  not  currently 
excluded  from  the  inter-dealer 
transaction-based  fee,  but  would  be 
excluded  form  that  fee  once  the 
proposed  rule  change  becomes  effective. 

Need  for  the  Proposed  Rule  Change 

Static  or  Declining  Revenues 

The  proposed  rule  change  is  needed 
to  help  bring  the  Board's  revenues  more 
closely  into  balance  with  expenditures. 
During  the  past  three  fiscal  years,  the 
greatest  part  of  the  Board's  revenues — 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'  Securities  for  which  transaction  fees  are  not 
assessed  are  those  with  a  final  stated  maturity  of 
nine  months  or  less  or  which  are  "putlable"  to  an 
issuer  at  least  as  frequently  as  even,'  nine  months 
until  maturity.  The  rationale  for  excluding  these 
securities  is  discussed  below. 

''The  total  par  value  of  sales  transactions  will  be 
referred  to  hereafter  as  "transaction  activity." 


''The  Rule  A-13  underwriting  assessment  fee 
historically  has  varied,  based  on  new  issue  volume 
in  the  market  and  the  Board's  revenue  needs.  Since 
1991.  Rule  A-13  has  provided  for  an  assessment  of 
S.03  per  SI. 000  on  primary  offerings  (as  defined  in 
Exchange  Art  Rule  15c2-12l  of  municipal  securities 
that  have  an  aggregate  par  value  of  at  least 
SI. 000.000.  that  are  not  "puttable"  to  an  issuer 
every  two  years  or  less,  and  that  have  a  final  slated 
maturity  of  two  years  or  more.  Since  1992.  the  Rule 
.A-13  underwriting  assessment  has  been  S.Ol  per 
SI. 000  for  primarv-  offerings  with  a  final  stated 
maturity  of  nine  months  or  more,  but  less  than  two 
years,  and  S.Ol  per  SI. 000  for  primar\'  offerings 
which  are  "puttable"  to  an  issuer  ever>'  two  years 
or  less.  Rule  A-13  exempts  from  underwriting 
assessments  those  primar\'  offerings  which  have  a 
final  stated  maturity  of  nine  months  or  less  or 
which  are  puttable  at  least  as  frequently  as  every 
nine  months  until  maturity. 
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Increase  in  Expens  es 

Dxiring  the  past  ive  years,  due  to 
increased  regulato  y  activities  and 
expanded  operatic  a  of  the  Municipal 


ion  Library  ("MSIL") 
s  expenses  have 


increased  from  $6  716,681  in  FY  1994  to 
$9,849,701  in  FY  1  999.  Much  of  the 
Board's  expenses  during  this  time  have 
derived  from  deve  opment  and 
operation  of  its  Tr:  msaction  Reporting 
System,  which  su{  ports  market 
surveillance  and  p  rice  transparency 
functions  for  the  n  lunicipal  securities 
market.^ 
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In  1999,  the  Board  began  to  look  into 
possible  ways  to  provide  a  "real-time" 
transaction  reporting  system  in  the 
municipal  securities  market  to  make 
price  and  volume  information  public  on 
a  more  contemporaneous  basis  than  is 
ciurently  the  case.  This  will  continue  to 
require  budgetary  allocations  consistent 
with,  or  higher  than,  that  experienced 
thus  far.  In  addition,  the  Board's  long- 
range  plans  call  for  increased 
involvement  in  activities  to  improve 
disclosure,  which  may  entail  substantial 
modification  or  enhancement  of  the 
Board's  computer  sytems. 

Projected  Shortfall  and  Request  for 
Commission  Approval 

The  proposed  amendment,  therefore, 
is  necessary  to  address  a  projected 
shortfall  in  Board  revenues  caused  by 
declining  underwriting  assessments  and 
increases  in  projected  expenses.  The 
Board  estimates  that  sales  activity  for 
long-term  bonds  in  FY  2000  will  be 
approximately  $350  billion  in  inter- 
dealer  trades  and  $480  billion  in 
customer  sales. i"  Assxmiing  the 
customer  transaction  fee  is  effective  for 
six  months  in  FY  2000,  Board  revenues 
from  transaction  activity-based  fees 
during  FY  2000  would  be  about  three 
million  dollars. 

The  proposed  change  in  the  fee 
structiu-e  would  bring  the  Board's 
revenues  into  better  balance  with  its 
expenditures.  Fiscal  year  2000 
expenditures  are  projected  to  be  $11.98 
million.  Total  revenues,  including  the 
transaction  fees  estimated  above,  are 
projected  to  be  $10.39  million.  If  the 
proposed  rule  change  is  effective  for 
half  the  current  fiscal  year,  the  projected 
shortfall  will  be  $1.59  million.  Without 
any  assessment  based  upon  customer 
trade  activity,  the  projected  shortfall 
would  be  an  additional  $1.2  million, 
i.e.,  the  total  shortfall  would  be  $2.79 
million.  For  this  reason,  the  Board  is 
requesting  that  the  Commission  approve 
the  proposed  rule  change  prior  to  April 
1,  2000,  for  effectiveness  on  the  same 
date.  In  the  years  after  2000,  without  the 
proposed  fee,  there  would  be  an  even 
larger  shortfall,  which  would  be  of 
serious  concern  to  the  Board. 

Proposed  Fee  Structure  Better  Reflects 
DeaJer's  Market  Participation 

The  Board's  goal  in  determining  the 
underwriting  and  transaction 
assessments  has  been  to  make  the  fees 
paid  by  each  dealer  reflect  the  dealer's 
involvement  in  the  municipal  securities 


'"Additional  FY  2000  inter-dealer  activity  in 
short=term  notes  and  short  puts  (securities 
excluded  from  the  proposed  fee)  is  estimated  by  the 
Board  as  $3.4  billion.  Customer  sales  in  the  same 
securities  are  estimated  to  be  $720  billion. 


market.  When  it  originally  adopted  the 
rule  A-13  underwriting  fee  in  1976,  the 
Board  stated  its  intention  to  broaden  the 
scope  of  the  rule,  when  possible,  to 
reflect  market  activity  occurring  after 
the  purchase  of  a  new  issue  from  an 
issuer.  Reliable  information  to  measure 
inter-dealer  transaction  activity  first 
become  available  in  1995  as  part  of  the 
Board's  Transaction  Reporting  Program. 
This  information,  reported  by  dealers  to 
the  Board  under  Rule  G-14,  is  the  basis 
of  the  inter-dealer  transaction  fee  that 
went  into  effect  in  1996.  In  adopting  the 
inter-dealer  transaction  fee,  the  Board 
noted  that,  together,  the  underwriting 
and  inter-dealer  transaction  fees  would 
more  accurately  reflect  each  dealer's 
pcirticipation  in  the  market  than  the 
underwriting  fee  alone.  At  the  same 
time,  the  Board  stated  its  intention  to 
examine  customer  transaction  data 
when  it  became  available,  in  order  to 
adjust  dealer  fees  even  more 
equitably." 

Dealers  began  reporting  customer 
transactions  to  the  Board  under  rule  G- 
14  in  March  1998.  Combined  sales  data 
(i.e.,  inter-dealer  plus  customer  sales)  is 
a  better  measure  of  dealer  participation 
in  the  market  than  is  inter-dealer  sales 
data  alone,  because  there  is  substantial 
activity  by  dealers  that  buy  securities  on 
the  inter-dealer  market  for  resale  to 
customers.  The  Board  believes  the 
combination  of  underwriting,  inter- 
dealer  and  customer  transaction  fees  to 
be  the  best  currently  available  means  for 
comprehensive  measurement  of  dealer 
participation  in  the  municipal  securities 
market.' 2 

Under  the  proposed  rule  change,  the 
board  would  assess  transaction  fees  on 
a  monthly  basis,  based  on  transactions 
that  dealers  report  to  the  Transaction 
Reporting  System.  Deeiler  sales  to 
customers  (not  purchases  by  the  dealer 
from  customers)  will  be  used  as  the 
measure  of  transaction  activity.  This 
avoids  double  counting  when  a  dealer 
buys  and  sells  a  block  of  securities  in 
the  customer  market. '^ 

Exclusions 

After  reviewing  trade  data  from  the 
Transaction  Reporting  System,  the 
Board  determined  to  exclude  certain 


"  See  "Revisions  to  Board  Fee  Assessments: 
Rules  A-13.  A-14  and  G-14,"  MSRB  Reports.  Vol. 
16,  No.  2  (June  1996),  at  13-15. 

'2  As  an  alternative  to  the  proposed  transaction- 
based  fee  structure,  the  Board  considered  a  revenue- 
based  approach  to  fees.  The  Board  concluded  that 
it  may  not  be  feasible  to  conduct  the  objective 
audits  necessitated  by  revenue-based  fee  assessment 
and,  therefore,  that  the  transaction-based  approach 
is  preferable. 

'3  Similarly,  the  current  inter-dealer  transaction 
fee  is  assessed  to  the  dealer  on  the  "sell  side"  of 
each  trade. 
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very  short-term  municipal  issues  (e.g., 
commercial  paper,  variable  rate  demand 
obligations  and  short-term  notes)  from 
both  the  inter-dealer  and  customer 
transaction  assessments.'''  There  are 
relatively  few  transactions  in  these 
issues  compared  to  the  market  as  a 
whole  (less  than  7  percent  of  all 
transactions).  However,  transactions  in 
these  extremely  short-term  issues, 
which  constitute  about  51  percent  of  the 
par  value  traded,  typically  have  very 
high  par  values.  To  assess  a  transaction 
activity  fee  on  such  issues  would  result 
in  disproportionate  fees  for  the  small 
number  of  dealers  that  trade  them, 
especially  since  those  dealers  also 
generally  will  have  the  highest  levels  of 
transaction  and  underwriting  activity  in 
issues  that  are  subject  to  fee 
assessments. 's 

2.  Basis 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(J)  of  the  Act,i6  which  requires, 
in  pertinent  part,  that  the  Board's  rules 
shall: 

provide  that  each  municipal  securities  broker 
and  each  municipal  securities  dealer  shall 
pay  to  the  Board  such  reasonable  fees  and 
charges  as  may  be  necessary  or  appropriate 
to  defray.the  costs  and  expenses  of  operating 
suid  administering  the  Board  *   *   *. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the   ■ 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  in  that  it 
applies  equally  to  all  dealers  in 
municipal  securities. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


'* Currently,  all  inter-dealer  transactions  required 
to  be  reported  to  the  Board  are  considered  for 
purposes  of  the  fee  calculation. 

'^  In  connection  with  the  Board's  proposal  in 
1995  to  institute  the  inter-dealer  transaction  fee 
assessment,  several  municipal  "broker's  brokers" 
expressed  a  concern  that  they  would  be  assessed  a 
disproportionate  share  of  Board  fee  revenue.  The 
presently  proposed  rule  change  would  address  this 
concern.  Since  broker's  brokers  do  not  effect 
transactions  with  customers,  the  percentage  of  total 
Board  revenue  paid  by  these  brokers  would 
decrease  when  customer  transactions  are  included 
in  the  fee  base. 

"•15U.S.C.  78o-4(b)(2)(I). 


ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  MSRB  consepts,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-00-03  and  should  be 
submitted  by  March  31,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-,5917  Filed  3-&-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42494;  File  No.  SR-NASD- 
00-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Delay  of 
the  Implementation  Date  of  Changes  to 
Riskless  Principal  Trade  Reporting 
Rules 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  February 
24,  2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Conunission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,3  and  Rule  19b-^(f)(l) 
thereunder,*  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposal 

Nasdaq's  proposal  is  an  re- 
interpretation  to  NASD  Rules  4632, 
4642,  4652,  6420,  and  6620.  regarding 
riskless  principal  trade  reporting.  The 
intent  of  this  proposed  re-interpretation 
is  to  delay  the  effective  date  of  the 
riskless  principal  trade  reporting  rule 
changes  announced  in  SR-NASD-98- 
59  5  and  SR-NASD-98-08,6  and  the 
interpretations  thereto  filed  in  SR- 
NASD-99-39  "  and  SR-NASD-99-52.8 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 


>  M  7  CFR  200.30-3(a)(  1 2). 


'  15  U.S.C.  78s(b)(l). 

-17CFR240  19b-4. 

MS  U.S.C.  78s(b)(3HA). 

•'17CFR240.19b-4(f)(l). 

'^See  Securities  Exchange  .^cl  Relea.se  No.  41208 
(March  24.  1999).  64  FR  15386  (Marth  31.  1999). 

''See  Securities  Exchange  Act  Release  No.  41606 
duly  8.  1999),  64  FR  37226  duly  15.  1999). 

"  See  Securities  Exchange  .^ct  Release  No.  41731 
(August  11.  1999).  64  FR  44983  (August  18.  1999). 

"  See  Securities  Exchange  Act  Release  No.  41974 
(October  4.  1999),  64  FR  55508  (October  13.  1999). 
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statements  may  be 
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basis  for  its  proposal 
comments  it  received 
The  text  of  these 
examined  at  the 
Item  IV  below. 

summaries,  set 
,  B  and  C  below,  of 
aspects  of  such 


A.  Self-Regulatory 
Statement  of  the 
Statutory  Basis  foi 
Change 

1.  Purpose 

On  March  24.  1^99  and  July  8, 1999, 
respectively,  the  C  ommission  approved 
proposals  to  amen  i  NASD  trade 
reporting  rules  reL  iting  to  riskless 
principal  transacti  ms  in  Nasdaq 
National  Market,  T  asdaq  SmallCap 
Market.  Nasdaq  co  avertible  debt.  non- 
Nasdaq  over-the-c  )unter  ("OTC")  equity 
securities,  and  exc  hange- listed 
securities  traded  ii  \  the  third  market 
("Riskless  Princip  d  Trade  Reporting 
Rules"). 3  Under  tl  e  new  Riskless 
Principal  Trade  R(  porting  Rules,  a 
"riskless"  principal  transaction  is  one 
where  an  NASD  tr  ember,  after  having 
received  an  order  o  buy  (sell)  a 
security,  piuchase  s  (sells)  the  seciuity 
as  principal  at  the  same  price  to  satisfy 
the  order  to  buy  (sbII).'o  The  Riskless 
Principal  Trade  R(  iporting  Rules  provide 
that  if  a  transactio  i  is  "riskless,"  the 

on/leg  (e.g.,  the 
transaction  with  tfie  customer)  need  not 
be  reported. 

In  the  Order  approving  SR-NASD- 
98-59,  the  Commi  ssion  asked  Nasdaq  to 
submit  an  interpn  tation  providing 
examples  of  how  i  lark-ups,  mark- 

ees  will  be  excluded 


downs,  and  other 

for  purposes  of  thi  s  amended  riskless 

principal  rules." 

Nasdaq  filed  with 


Dn  August  5,  1999, 
the  Commission  SR- 


NASD-99-39  ^^  ai  tached  to  which  was 
Notice  to  Member  >  99-65,  which  gave 
examples  of  how  nark-ups  and  other 
fees  will  be  exclui  led  for  purposes  of  the 
Riskless  Principle  s  Trade  Reporting 
Rules.  SR-NASI>  99-39  and  Notice  to 
Members  99-65  v\  ere  filed  as  an 
interpretation  to  e  xisting  NASD  Rules 


Se' 
1606  (I 


.  Exc  1 


fi 


'  See  Securities 
(March  24,  1999).  64 
(SR-NASD-98-59) 
Act  Release  No.  41 
(July  15.  1999)  (SR-N4SD-98-08) 

'"See  Securities 
(March  24.  1999).  64 
1999)(SR-NASD-98-5p) 
Exchange  Act  Release 
FR  38226  duly  15.  19*)(SR 

"  See  Securities  Exc  liange 
(March  24,  1999).  64 
footnote  15. 

'2  See  Securities 
(August  11.  19991.64 


;  Ex<  h 


Exchange  Act  Release  No.  41208 
15386  (March  31.  1999) 
also  Securities  Exchange 
ulv  8.  1999),  64  FR  38226 


ange  Act  Release  No.  41208 
15386  (March  31, 
See  also.  Securities 
>Jo.  41606  (lulv  8.  1999).  64 
NASD-'98-08). 
Act  Release  No.  41208 
15386  (March  31. 1999)  at 


4632,  4642,  4652  and  6620.  In  addition 
to  giving  examples  of  how  mark-ups  and 
other  fees  will  be  excluded  for  purposes 
of  the  Riskless  Principal  Trade 
Reporting  Rules,  Notice  to  Members  99- 
65  stated  that  the  rule  changes 
announced  in  SR-NASD-98-59  "  and 
the  interpretations  to  those  rules 
contained  in  the  Notice  would  become 
effective  on  September  30, 1999. 

The  NASD  published  Notice  of 
Members  99-65  (discussing  the  trade 
reporting  rules  for  riskless  principal 
transactions  in  Nasdpq  and  OTC 
seciu-ities)  and  Notice  to  Members  99-66 
(discussing,  among  other  things,  the 
trade  reporting  rules  for  the  third 
market)  in  August  1999.  The  Notices 
announced  that  the  Riskless  Principal 
Trade  Reporting  Rules  would  go  into 
effect  on  September  30. 1999, 

Shortly  after  publication  of  Notices  to 
Members  99-65  and  99-66,  a  number  of 
firms  represented  that  they  were  unable 
to  prepare  their  systems  for  compliance 
with  the  new  Riskless  Principal  Trade 
Reporting  Rules  by  the  September  30, 
1999  deadline.  The  firms'  inability  to 
meet  the  September  30, 1999  deadline 
was  due,  in  large  part,  to  Year  2000 
("Y2K")  remediation  and  testing 
requirements,  as  well  as  other  code 
changes.  In  addition,  the  firms  stated 
that,  due  to  a  Y2K  code  freeze,  they 
were  not  able  to  complete  programming 
for  the  Riskless  Principal  Trade 
Reporting  Rules  until  the  end  of  the  first 
quarter  of  2000.  Subsequently,  Nasdaq 
filed  SR-NASD-99-52,i'»  the  purpose  of 
which  was  to  delay  the  implementation 
date  of  the  new  Riskless  Principal  Trade 
Reporting  Rules  until  March  1,  2000. 

Nasdaq  proposes  to  defer  the 
implementation  date  of  the  Riskless 
Principal  Trade  Reporting  Rules  until 
September  1,  2000,  because  a  number  of 
NASD  members  have  represented  that 
the  approach  described  in  Notices  to 
Members  99-65  and  99-66  for  riskless 
principal  trade  reporting  would  raise 
significant  issues  that  need  to  be 
addressed  in  greater  detail  through,  for 
example,  interpretive  guidance.  The 
firms  have  requested  an  extension  of  the 
implementation  date  until  September  1, 
2000,  to  allow  the  firms  and  the  NASD 
time  to  resolve  the  issues  posed,  and  to 
program  their  systems. 

Specifically,  Nasdaq  received  a  copy 
of  a  letter  dated  February  18,  2000 
("Letter")  in  which  the  signatory  firms 
requested  an  extension  of  the 
implementation  date  of  the  Riskless 


F^ 


ange  Act  Release  No.  41731 
R  44983  (August  18,  1999). 


Principal  Trade  Reporting  Rules. ^^  The 
Letter  stated  that  the  signatory  firms 
("Firms")  are  requesting  the  extension 
because  they  have  asked  the  NASD  to 
consider  a  proposed  new  approach  to 
riskless  principal  trade  reporting  that 
differs  significantly  from  the  approach 
described  in  Notices  to  Members  99-65 
and  99-66.  The  Firms  proposed  the  new 
approach  because  they  believe  that, 
under  the  approach  set  forth  in  the 
Notices,  accurately  reporting  trades 
through  electronic  communication 
networks  would  be  problematic,  as 
would  executions  in  which  both  the 
first  and  second  leg  of  riskless  principal 
trades  are  reported  by  their  own  trading 
systems.  The  Letter  gives  examples  of 
trade  reporting  problems  presented  by 
the  RisUess  Principal  Trade  Reporting 
Rules. 

The  Firms  request  an  extension  of  the 
implementation  date  until  September  1, 
2000,  to  give  them  and  the  NASD 
adequate  time  to  develop  workable 
solutions  to  the  reporting  problems  that 
have  been  identified,  and  to  program 
their  systems.  The  extension  until 
September  1 ,  2000  is  necessary  because 
the  industry  and  the  NASD  will  be 
required  to  devote  a  portion  of  their 
technology  resources  in  the  first  and 
second  quarters  of  2000  to  the 
implementation  of  decimal  pricing  by 
the  July  3,  2000  deadline  established  by 
the  SEC's  Decimalization  Order.'** 

Nasdaq  believes  that  a  delay  in  the 
implementation  of  the  Riskless 
Principal  Trade  Reporting  Rules  is 
reasonable  in  light  of  the  decimalization 
efforts,  the  need  for  the  NASD  and  the 
Firms  to  develop  workable  solutions  to 
the  problems  identified,  and  the 
programming  changes  required  by  the 
rule  change. 

2.  Statutory  Basis 

Nasdaq  believes  it  would  not  be 
prudent  nor  would  it  be  consistent  with 
Section  15A  of  the  Act  ^  ^  to  require 
members  to  implement  substantial 
system  changes  at  a  time  when  they  are 
focusing  significant  resources  and  time 


"  See  Securities  Exchange  Act  Release  No.  41208 
(March  24.  1999),  64  FR  15386  (March  31,  1999). 

'•*  .See  Securities  Exchange  Act  Release  No.  41974 
(October  4.  1999),  64  FR  55508  (October  13,  1999), 


'5  See  February  IB,  2000  letter  to  Belinda  Blaine. 
Associate  Director.  SEC  (a  copy  was  sent  to,  among 
others,  Robert  Aber,  Senior  Vice  President  and 
General  Counsel,  Nasdaq),  from  Automated 
Securities  Clearance,  Ltd.  and  the  following  NASD 
member  firms:  Bernard  L.  Madoff  Securities;  CIBC 
World  Markets;  Credit  Suisse  First  Boston: 
Deutsche  Banc  Alex.  Brown;  Donaldson.  Lufkin  & 
Jenrette;  Goldman  Sachs  &  Co.:  lefferies:  Lehman 
Bros.;  Merrill  Lynch,  Pierce.  Fenner  &  Smith,  Inc.; 
Morgan  Stanley  Dean  Writer:  and  Salomon  Smith 
Barney  Inc. 

">  Order  Directing  the  Exchanges  and  the  NASD 
to  Submit  a  Decimalization  Implementation  Plan 
Pursuant  to  Section  llA(a)(3)(B)  of  the  Act,  Release 
No.  34-42360  (January  28,  2000).  65  FR  5003 
(February  2,  2000)  (File  No.  4-430). 

'M5U.S,C.  780-3. 
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to  implement  decimal  pricing, 
especially  if  the  changes  will  not 
accomplish  the  objectives  of 
streamlining  trade  reporting  in  Nasdaq, 
OTC,  and  Third  Market  securities  and 
reducing  SEC  transaction  fees.  Thus, 
Nasdaq  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b){6)  of  the  Act  is  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposal  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act.'^  and  Rule 
19b-4(f)(l)  20  thereunder,  in  that  it 
constitutes  a  stated  policy  and 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^i 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


'8  15U.S.C.  78o-3(b)(6l. 

'"ISU.S.C.  78s(b)(3)(A)(i). 

2oi7CFR240.19b-^(fl(l). 

2'  In  reviewing  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiencv,  competition,  and  capital  formation.  15 
U.S.C.  78c(f]. 


450  Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  nimiber 
SR-NASD-00-06  and  should  be 
submitted  by  March  31,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^'^ 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  00-5916  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  801 0-01 -M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3507), 
SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  information  collections  listed 
below  will  be  submitted  to  0MB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  emd 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  the  publication 
of  this  notice.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  the  notice.  You  can  obtain  a  copy  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  on  (410) 
965—4145,  or  by  writing  to  him. 

1 .  Internet  Retirement  Insurance 
Benefit  (IRIB)  Application— 0960-NEW. 
The  information  collected  is  used  by 
SSA  to  determine  entitlement  to 


"  17  CFR  200.30-3(a)(12). 


retirement  insurance  benefits.  Currently, 
applicants  for  retirement  insurance 
benefits  complete  an  SSA-1  by 
telephone  or  in  person  with  the 
assistance  of  an  SSA  employee.  The 
IRIB  application  will  enable  individuals 
to  complete  the  application  on  their 
own  electronically  over  the  Internet. 

Number  of  Respondents:  80,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  20,000 
hours. 

2.  Request  for  Internet  Service — 
Authentication — 0960-0596.  The 
information  collected  on  the  electronic 
request  for  Internet  Service, 
Authentication,  is  used  by  the  Social 
Security  Administration  to  identify  its 
customers  who  are  requesting  Privacy 
Act  protected  information.  The 
respondents  are  members  of  the  public 
who  request  services  from  SSA  through 
the  Internet. 

Number  of  Respondents:  21,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  1.5 
minutes. 

Estimated  Annual  Burden:  525  hoiu-s. 

(SSA  Address) 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Sectirity  Blvd..  1- 
A-21  Operations  Bldg.,  Baltimore,  MD 
21235. 

Dated:  March  3.  2000. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  00-5768  Filed  3-9-00:  8:45  am) 

BILUNG  CODE  41B1-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3246] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Golden 
Years  of  Fat)erge:  Objects  and 
Drawings  From  the  Wigstrom 
Workshop" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459).  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999  (64  FR 
56014),  and  Delegation  of  Authority  No. 
236  of  October  19,  1999.  as  amended  by 
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Delegation  of  Auth  jrity  No.  236-1  of 
November  9.  1999, 1  hereby  determine 
that  the  objects  to  l  e  included  in  the 
exhibition  "Golden  Years  of  Faberge: 
Objects  and  Drawii  igs  from  the 
Wigstrom  Workshop."  imported  from 
abroad  for  the  temf  orary  exhibition 
without  profit  with  in  the  United  States, 
are  of  cultural  sign:  ficance.  These 
objects  are  importe  i  pursuant  to  loan 
agreements  with  fo  eign  lenders.  I  also 
determine  that  the  jxhibition  or  display 
of  the  exhibit  objec  ;s  at  the  A  La  Vieille 
Russie  Gallery,  Ne\  /  York,  NY  from  on 
or  about  April  12,  i  000  to  on  or  about 
May  19,  2000,  and  it  the  New  Orleans 
Museum  of  Art,  fro  m  on  or  about  June 
17,  2000  to  on  or  al  out  August  20,  2000 
is  in  the  national  ir  terest.  Public  Notice 
of  these  determinat  ions  is  ordered  to  be 
published  in  the  Ft  deral  Register. 
FOR  FURTHER  INFORI  lATION  CONTACT:  For 
further  information ,  including  a  list  of 
exhibit  objects,  cor  tact  Paul  Manning, 
Attorney- Adviser,  i  Dffice  of  the  Legal 
Adviser,  U.S.  Depa  "tment  of  State 
{telephone:  202/61  >-5997).  The  address 


is  U.S.  Department 


4th  Street,  S.W.,  Rc^om  700,  Washington, 
D.C. 20547-0001. 


HfO. 


Dated:  March  6.  20^ 
William  B.  Bader, 
Assistant  Secretary  fc 
Cultural  Affairs,  United 
of  State. 
|FR  Doc.  00-5923  Fil^d  3-9-00;  8:45  am) 

BILUNG  CODE  4710-OS-P 


ofState,  SA-44,  301 


Educational  and 
States  Department 


DEPARTMENT  OF  {STATE 

[Public  Notice  3247] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"O'Keeffe  on  Papei'" 

DEPARTMENT:  Unite  1  States  Department 
of  State. 
ACTION:  Notice. 


;  determir  ations 


(:9 
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exhibition  or  display  of  the  exhibit 
object  at  the  National  Gallery  of  Art, 
Washington.  DC  from  April  9,  2000 
through  July  9,  2000,  and  at  the  Georgia 
O'Keeffe  Museum,  Santa  Fe,  CA  from 
July  29,  2000  through  October  29,  2000 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  the 
exhibit  object,  contact  Jacqueline 
Caldwell,  Attorney- Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44:  301  4th  Street,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  March  6,  2000. 
William  B.  Bader. 

Assistant  Secretary  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  U.S. 
Department  of  State. 
[FR  Doc.  00-5924  Filed  3-9-00;  8:45  am] 

BILLING  CODE  4710-08-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3245] 

Statutory  Debarment  Under  the 
International  Traffic  in  Arms 
Regulations  Involving  Orbit/FR,  Inc. 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
Orbit/FR,  Inc.  is  statutorily  debarred 
pursuant  to  section  127.7  (c)  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130).  It  shall  be  the  policy  of  the 
Department  of  State  to  deny  all  export 
license  applications  and  other  requests 
for  approval  involving  Orbit/FR,  Inc. 
directly  or  indirectly. 
EFFECTIVE  DATE:  November  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Eva 
O.  Tyler,  Acting  Chief,  Compliance 
Enforcement  Branch,  Office  of  Defense 
Trade  Controls,  Department  of  State 
(703-875-6644,  Ext.  3). 
SUPPLEMENTARY  INFORMATION:  On 
November  10,  1999,  Oribt/FR,  Inc.  pled 
guilty  to  two  (2)  counts  of  violating  the 
Arms  Export  Control  Act  (AECA)  (22 
U.S.C.  2778)  in  the  U.S.  District  Court, 
Eastern  District  of  Pennsylvania.  The 
information  charges  Orbit/FR,  Inc.  with 
illegally  exporting  components  for  an 
antenna  and  radome  measurement 
system,  AL-8098,  also  known  as  AL- 
8099  to  the  People's  Republic  of  China 
and  illegally  furnishing  a  defense 
service  involving  the  modification  of  the 
antenna  measurement  software  so  that 
the  antenna  measurement  system  would 


have  sufficient  accuracy  to  measure 
antennas  on  a  Patriot-type  missile 
system  to  the  People's  Republic  of 
China.  United  States  v.  Orbit/FR.  Inc., 
Eastern  District  of  Permsylvania, 
Criminal  Docket  No.  CR  99-560. 

Section  38(g)(4)(A)  of  the  Arms  Export 
Control  Act  (AECA),  22  U.S.C.  2778, 
prohibits  licenses  or  other  approvals  for 
the  export  of  defense  articles  and 
defense  services  to  be  issued  to  a 
person,  or  any  party  to  the  export,  who 
has  been  convicted  of  violating  certain 
U.S.  criminal  statutes,  including  the 
AECA.  The  term  "person",  as  defined  in 
22  CFR  120.14  of  the  International 
Traffic  in  Arms  Regulations  (ITAR). 
means  a  natural  person  as  well  as  a 
corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization  or  group,  including 
governmental  entities.  The  ITAR, 
specifically  126.7(e).  defines  the  term 
"party  to  the  export"  to  include  the 
president,  the  chief  executive  officer, 
and  other  senior  officers  and  officials  of 
the  license  applicant;  the  freight 
forwarders  or  designated  exporting 
agent  of  the  license  applicant;  and  any 
consignee  or  end-user  of  any  item  to  be 
exported. 

The  ITAR,  Section  127.7,  authorizes 
the  Assistant  Secretary  of  State  for 
Political-Military  Affairs  to  prohibit 
certain  persons  convicted  of  violating, 
or  conspiring  to  violate,  the  AECA,  from 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services  for  which 
a  license  or  approval  is  required.  Such 
a  prohibition  is  referred  to  as  a 
"statutory  debarment,"  which  may  be 
imposed  on  the  basis  of  a  judicial 
proceeding  that  resulted  in  a  conviction 
for  violating,  or  of  conspiring  to  violate, 
the  AECA.  See  22  CFR  127.7(c).  The 
period  for  debarment  will  normally  be 
three  years  from  the  date  of  conviction. 
At  the  end  of  the  debarment  period,  and 
possibly  after  a  period  of  one  year, 
licensing  privileges  may  be  reinstated  at 
the  request  of  the  debarred  person 
following  the  necessary  interagency 
consultations,  after  a  thorough  review  of 
the  circumstances  surrounding  the 
conviction,  and  a  finding  that 
appropriate  steps  have  been  taken  to 
mitigate  any  law  enforcement  concerns, 
as  required  by  the  AECA,  22  U.S.C. 
2778(g)(4). 

Statutory  debarment  is  based  solely 
upon  a  conviction  in  a  criminal 
proceeding,  conducted  by  a  United 
States  coxui.  Thus,  the  administrative 
debarment  procedures,  as  outlined  in 
the  ITAR.  22  CFR  part  128.  are  not 
applicable  in  such  cases. 

"The  Department  of  State  will  not 
consider  applications  for  licenses  or 
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requests  for  approvals  that  involve  any 
person  or  any  party  to  the  export  who 
has  been  convicted  of  violating,  or  of 
conspiring  to  violate,  the  AECA  during 
the  period  of  statutory  debarment. 
Persons  who  have  been  statutorily 
debarred  may  appeal  to  the  under 
Secretary  for  International  Security 
Affairs  for  reconsideration  of  the 
ineligibility  determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 
has  been  informed  of  the  adverse 
decision.  22  CFR  127.7(d). 

The  Department  of  State  policy 
permits  debarred  persons  to  apply  for 
reinstatement  of  export  privileges  one 
year  after  the  date  of  the  debarment,  in 
accordance  with  the  AECA,  22  U.S.C. 
2778(g)(4)(A),  and  the  ITAR,  Section 
127.7.  A  reinstatement  request  is  made 
to  the  Director  of  the  Office  of  Defense 
Trade  Controls.  Any  decision  to 
reinstate  export  privileges  can  be  made 
only  after  the  statutory  requirements 
under  Section  38(g)(4)  of  the  AECA  have 
been  satisfied  through  a  process 
administered  by  the  Office  of  Defense 
Trade  Controls.  If  reinstatement  is 
granted,  the  debarment  will  be 
suspended. 

Pursuant  to  the  AECA,  22  U.S.C. 
2778(g)(4)(A),  and  the  ITAR,  22  CFR 
127.7,  the  Assistant  Secretary  for 
Political-Military  Affairs  has  statutorily 
debarred  Orbit/FR,  Inc.  which  has  been 
convicted  of  violating  the  AECA.  On 
November  10,  1999,  Orbit/FR,  Inc.  was 
convicted  of  two  counts  of  violating 
section  38  of  the  AECA. 

Exceptions  may  be  made  to  this 
denial  policy  on  a  case-by-case  basis  at 
the  discretion  of  the  Office  of  Defense 
Trade  Controls.  However,  such  an 
exception  would  be  granted  only  after  a 
full  review  of  all  circumstances,  paying 
particular  attention  to  the  following 
factors:  whether  an  exception  is 
warranted  by  overriding  U.S.  foreign 
policy  or  national  security  interest; 
whether  an  exception  would  further  law 
enforcement  concerns  which  are  not 
inconsistent  with  the  foreign  policy  or 
national  security  interests  of  the  United 
States;  or,  whether  other  compelling 
circumstances  exist  which  are  not 
inconsistent  with  the  foreign  policy  or 
national  security  interests  of  the  United 
States,  and  which  do  not  conflict  with 
law  enforcement  concerns. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  affairs  exclusion  of 
the  Administrative  Procedure  Act. 
Because  the  exercise  of  this  foreign 
affairs  function  is  discretionary,  it  is 
excluded  from  review  under  the 
Administrative  Procedure  Act. 


Dated:  March  6.  2000. 
Michael  T.  Dixon, 

Acting  Director.  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military  Affairs 
Department  of  State. 
[FR  Doc.  00-5922  Filed  3-9-00:  8:45  am) 

BILUNG  CODE  4710-2S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  195;  Flight 
Information  Services  Communications 
(FISC) 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)-195  meeting  to  be  held  March  28, 
29,  and  30,  2000,  starting  at  8:30  a.m. 
each  day.  The  meeting  will  be  held  at 
RTCA,  Inc.,  1140  Connecticut  Avenue, 
NW.  Suite  1020,  Washington,  DC, 
20036. 

The  agenda  will  include:  March  28: 
Plenary  convenes  for  30  minutes:  (1) 
Welcome  and  Introductions;  (2)  Agenda 
Overview;  (3)  Working  Group  (WG)  1, 
Aircraft  Cockpit  Weather  Display,  Work 
on  Comparison  Between  Aircraft  and 
Ground  Weather  Radar  Document  and 
the  design  Guidelines  &  Recommended 
Standards  for  Airborne  Processing  & 
Display  of  FIS-B  Section  for  Change  1 
to  the  FIS-B  Minimum  Aviation  System 
Performance  Standards  (MASPS);  1:00 
p.m.  Plenary  Reconvenes:  (4)  Review  of 
Previous  Meeting  Minutes;  (5)  Report 
from  WG-1  on  Activities;  (6)  Report  on 
ICAO  METLINK  Study  Group  and 
Program  Management  Committee 
Meetings;  (7)  Report  on  Concept  of 
Operations  for  Cockpit  Display  of 
Weathers  and  Airspace  Information 
Documents  Development.  March  29:  (8) 
Work  on  FIS-B  MASPS  Section  4.0, 
Procedures  for  Performance 
Requirement  Verification,  Development; 
(9)  Work  on  FIS-B  MASPS  Appendix  E, 
Application  Payload  Encoding.  March 
30:  (10)  Review  Issues  (Action  Items) 
and  Address  Future  Work;  (11)  Dates 
and  Location  of  Future  Meetings;  (12) 
Other  Business;  (13)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 


present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  March  2. 
2000. 

Janice  L.  Peters, 
Designated  Official. 

[FR  Doc.  00-5956  Filed  3-9-O0;  8:45  am] 
BILUNG  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  196;  Night 
Vision  Goggle  (NVG)  Appliances  & 
Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)-196  meeting  to  be  held  March  28- 
29,  2000,  starting  at  8  a.m.  The  meeting 
will  be  held  at  FAA  Rotorcraft 
Directorate,  (4th  Floor,  Don  Watson 
Room),  FAA  Southwest  Region 
Headquarters,  2601  Meacham  Blvd,  Ft. 
Worth,  TX.  76139. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory  Remarks;  (2)  Agenda 
Overview;  (3)  Review/Approval  of 
Previous  Minutes;  (4)  Action  Item  Status 
Review;  (5)  Bell  Helicopters  Training 
Program;  (6)  WAMCO  NVG  External 
Lighting  Brief;  (7)  FAA  Medical 
Certification  Brief;  (8)  BAE  NVG  Heads- 
Up  Display  Systems;  (9)  Overview  SC- 
196  Working  Group  (WG)  Activities:  (a) 
WG-1 ,  Operational  Concept/ 
Requirements;  (b)  WG-2,  NVG  MOPS; 
(c)  WG-3,  Night  Vision  Imaging  System 
Lighting;  (d)  WG-4,  Maintenance/ 
Serviceability;  (e)  WG-5,  Training 
Guidelines/Considerations;  (10)  Open 
Forum;  (11)  WG  Breakout  Sessions;  (12) 
Other  Business;  (13)  Establish  Agenda 
for  Next  Meeting;  (14)  Date  and  Location 
of  Next  Meeting;  (15)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limied  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  v^ritten  statement  to  the 
committee  at  any  time. 
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Issued  in  Washinj  ton,  DC.  on  March  2, 
2000. 

Janice  L.  Peters, 
Designated  Official. 
[FR  Doc.  00-5957  Fi  ed  3-9-00;  8:45  am] 
BILUNO  CODE  4910-13-  I 


Issued  in  Washington,  £)C,  on  March  6, 
2000. 

Janice  L.  Peters, 
Designated  Official. 

[FR  Doc.  00-5958  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  4910-13-M 
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Federal  Aviation  i  Administration 
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Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
1^  Crosse  Municipal  Airport,  La 
Crosse,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  La  Crosse 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRpart  158). 

DATES:  Comments  must  be  received  on 
or  before  April  10,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office.  6020  28th  Avenue  South,  Room 
102,  Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Michael  A. 
Daigle,  Airport  Manager  of  the  La  Crosse 
Municipal  Airport  at  the  following 
address:  La  Crosse  Municipal  Airport, 
2850  Airport  Road,  La  Crosse,  WI  54603. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of  La 
Crosse  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey,  Program  Manager, 
Miruieapolis  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Miimeapolis,  MN  55450,  612-713^363. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  La 
Crosse  Municipal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  off  1990)  (Pub.  L. 


101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  24,  2000,  the  FAA 
determined  that  the  application  to 
impose  emd  use  the  revenue  from  a  PFC 
submitted  by  City  of  La  Crosse  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  25,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  00-05-C- 
00-LSE. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1,  2000. 

Proposed  charge  expiration  date: 
April  1,  2003. 

Total  estimated  PFC  revenue: 
$689,028.00. 

Brief  description  of  proposed  projects: 
Reconstruct  Runway  18/36  (phase  2  and 
3),  Install  approach  light  system. 
Conduct  master  plan  update.  Acquire 
ground  level  passenger  loading  bridges, 
PFC  administration. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  no  request  to 
exclude  carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  City  of  La 
Crosse. 

Issued  in  Des  Plaines,  Illinois  on  February 
25,  2000. 
Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[FR  Doc.  00-5955  Filed  3-9-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Minot 
International  Airport,  Minot,  ND 

AGENCY:  Federal  Aviation 
Administration  (F.\A),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Minot  International  Airport 
under  the  provisions  of  the  Aviation 


Federal  Register/Vol.  65,  No.  48 /Friday.  March  10,  2000 /Notices 


13075 


Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATE:  Comments  must  be  received  on  or 
before  April  10,  2000. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address;  Federal  Aviation 
Administration,  Bismarck  Airports 
District  Office,  2000  University  Drive, 
Bismarck,  North  Dakota  58504. 

In  addition,  one  copy  of  any 
corrmients  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mike 
Ryan,  Airport  Director,  of  the  City  of 
Minot,  North  Dakota  at  the  following 
address:  Minot  International  Airport,  25 
Airport  Road.  Suite  10,  Minot,  North 
Dakota  58701-1457. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Minot,  North  Dakota  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Irene  R.  Porter,  Manager,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Minot  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  22,  2000,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Minot,  North  Dakota  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  13,  2000. 

The  following  is  a  brief  overview  of 
the  application.  PFC  application 
number:  00-05-U-OO-MOT 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date:  March  1, 
1999. 

Estimated  charge  expiration  date: 
June  1,  2000. 

Total  estimated  PFC  revenue: 
$203,841.00. 

Brief  description  of  proposed  project: 
Use:  Runway  8-26  Restoration  and 
Extension. 


Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operator  (ATCO)  Class 
Carriers  filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Minot — Airport  Directors  offices  at  the 
Minot  International  Airport. 

Issued  in  Des  Plaines,  Illinois  on  February 
25,  2000. 
Benito  De  Leon, 

Manager.  Planning/Programming  Branch. 
Airports  Division.  Great  Lakes  Region. 
[FR  Doc.  00-5954  Filed  3-9-00;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  MARAD-2000-7020] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD)  intentions 
to  request  approval  for  three  years  of  an 
existing  information  collection  entitled, 
"Approval  of  Underwriters  for  Marine 
Hull  Insurance." 

DATES:  Comments  should  be  submitted 
on  or  before  May  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Otto 
A.  Strassburg,  Chief,  Division  of  Marine 
Insurance,  Office  of  Insurance  and 
Shipping  Analysis,  MAR-570.  Room 
8117,  Maritime  Administration,  400 
Seventh  Street.  SW,  Washington,  D.C. 
20590,  telephone  number:  202-366- 
4161.  Copies  of  this  collection  can  be 
obtained  from  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  "Approval  of 
Underwriters  for  Marine  Hull 
Insurance". 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

OMB  Control  Number:  2133-0517. 

Form  Number:  None. 

Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval. 

Summary  of  Collection  of 
Information:  This  collection  of 
information  involves  the  approval  of 


marine  hull  underwriters  to  insure 
MARAD  program  vessels.  Foreign 
applicants  will  be  required  to  submit 
financial  data  upon  which  MARAD 
approval  would  be  based.  In  certain 
cases,  brokers  would  be  required  to 
certify  that  American  underwriters  were 
offered  opportunity  to  compete  for  the 
business. 

Need  and  Use  of  the  Information:  46 
CFR  Part  249,  published  as  a  final  rule 
on  June  20, 1988,  prescribes  regulations 
for  approval  of  underwriters  for  marine 
hull  insurance  on  vessels  built  or 
operated  with  subsidy  or  covered  by 
vessel  obligation  guarantees  issued 
pursuant  to  Title  XI  of  the  Merchant 
Marine  Act,  1936,  as  amended.  The 
regulations  provide  for  approval  of 
foreign  underwriters  on  the  basis  of  an 
assessment  of  their  financial  condition, 
the  regulatory  regime  under  which  they 
operate,  and  a  statement  attesting  to  a 
lack  of  discrimination  in  their  country 
against  U.S.  hull  insurers.  The 
regulations  also  require  that  American 
underwriters  be  given  an  opportunity  to 
compete  for  every  placement,  thereby 
necessitating  in  some  cases  certification 
that  such  opportunity  was  offered. 

Description  of  Respondents:  Foreign 
undervirriters  of  marine  insurance  and 
insurance  brokers. 

Annual  Responses:  62  responses. 

Annual  Burden:  46  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street.  SW,  Washington,  D.C. 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m..  et.  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 

Dated:  March  6.  2000. 
Joel  C.  Ricliard, 
Secretary. 
|FR  Doc.  00-5899  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  4910-«1-P 
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DEPARTMENT  OF  TRANSPORTION 

Maritime  Admlnis  ration 

Reports,  Forms  a^d  Recordkeeping 
Requirements;  Adency  Information 
Collection  Activif  Under  0MB  Review 
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SUPPLEMENTARY 

Administration. 
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Burden  Hours: 


ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Street,  NW, 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC  on  March  6, 
2000. 
)oei  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-5898  Filed  3-9-00;  8:45  am) 

BILLING  CODE  491(>-«1-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  2,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 

Departmental  Offices  Community 
Development  Financial  Institutions 
(CDFI)  Fund 

OMB  Number:  New. 

Form  Number:  CDFI  Form  0012 
(Public)  and  CDFI  Form  0013  (Private). 

Type  of  Review:  New  collection. 

Title:  Survey  on  Lending  in  Indian 
Country. 

Description:  The  data  from  this  survey 
will  provide  information  necessary  for 


private  lenders  and  government 
agencies  to  respond  effectively  to  the 
diverse  problems  Native  Americans 
confront  in  geuning  access  to  capital. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden: 
500  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
NW..  Washington.  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  00-5857  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  4810-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

Febraary  28.  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2000  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0064. 

Form  Number:  IRS  Form  4029. 

Type  of  Review:  Extension. 

Title:  Application  for  Exemption 
From  Social  Security  and  Medicare 
Taxes  and  Waiver  of  Benefits. 

Description:  Form  4029  is  used  by 
members  of  recognized  religious  groups 
to  apply  for  exemption  from  social 
security  and  Medicare  taxes  under 
Internal  Revenue  Code  (IRC)  sections 
1402(g)  and  3127.  The  information  is 
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used  to  approve  or  deny  exemption 
from  social  security  and  Medicare  taxes. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,754. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  7  min. 

Learning  about  the  law  or  the  form:  11 
min. 

Preparing  the  form:  11  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS:  35  min. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,017  hours. 

OMB  Number:  1545-0928. 

Regulation  Project  Number:  EE-35-85 
(Final),  TD  8219. 

Type  of  Review:  Extension. 

Title:  Income  Tax:  Taxable  Years 
Beginning  After  December  31,  1953; 
OMB  Control  Number  Under  the 
Paperwork  Reduction  Act;  Survivor 
Benefits,  Distribution  Restriction  and 
Various  Other  Issues  Under  the 
Retirement  Equity  Act  of  1984. 

Description:  The  notices  referred  to  in 
this  Treasury  decision  are  required  by 
statute  and  must  be  provided  by 
employers  to  retirement  plan 
participants  to  inform  participants  of 
their  rights  under  the  plan  or  under  the 
law.  Failure  to  timely  notify  participants 
of  their  rights  may  result  in  loss  of  plan 
benefits. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
750,000. 

Estimated  Burden  Hours  Per 
Respondent:  31  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
385,000  hours. 

OMB  Number:  1545-1431. 

Regulation  Project  Number:  IA-74-93 
(Final). 

Type  of  Review:  Extension. 

Title:  Substantiation  Requirement  for 
Certain  Contributions. 

Description:  These  regulations 
provide  that,  for  purposes  of 
substantiation  for  certain  charitable 
contributions,  consideration  does  not 
include  de  minimis  goods  or  services.  It 
also  provides  guidance  on  how 
taxpayers  may  satisfy  the  substantiation 
requirement  for  contributions  of  $250  or 
more. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
16,000. 


Estimated  Burden  Hours  Per 
Respondent:  3  hours,  13  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
51,500  hours. 

OMB  Number:  1545-1519. 

Form  Number:  IRS  Form  1099-LTC. 

T\j)e  of  Review:  Extension. 

Title:  Long-Term  Care  and 
Accelerated  Death  Benefits. 

Description:  Under  the  terms  of 
Internal  Revenue  Code  (IRC)  sections 
7720B  and  lOlg,  qualified  long-term 
and  accelerated  death  benefits  paid  to 
chronically  ill  individuals  are  treated  as 
amounts  received  for  expenses  inciured 
for  medical  care.  Amounts  received  on 
a  per  diem  basis  in  excess  of  $175  per 
day  are  taxable.  Section  6050Q  requires 
all  such  amounts  to  be  reported. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
13,602  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
|FR  Doc.  00-5858  Filed  3-9-00;  8:45  ami 
BILUNG  CODE  4S3O-01-U      ' 


DEPARTMErrr  OF  THE  TREASURY 

Report  on  ttie  Feasibility  and 
Appropriateness  of  Mandatory 
Subordinated  Debt 

agency:  Departmental  Offices,  Treasury. 
ACTION:  Request  for  comments. 

SUMMARY:  Legislation  recently  enacted 
requires  the  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  and  the 
Secretary  of  the  Treasury  (Secretary)  to 
conduct  a  study  of  the  use  of 
subordinated  debt  to  bring  market  forces 
and  market  discipline  to  bear  on  the 
operation  and  assessment  of  the 
viability  of  large  financial  institutions. 
In  conducting  this  study,  we  will 
consider  the  views  of  the  general  public. 
We  invite  all  interested  parties  to 
submit  written  comments  on  the  topics 
set  forth  below. 


DATE:  Comments  must  be  in  writing  and 
must  be  received  by  May  9,  2000. 

ADDRESSES:  Send  comments  to: 
Subordinated  Debt  Study,  Office  of 
Financial  Institutions  Policy, 
Department  of  the  Treasury,  Room  SC 
37,  1500  Pennsylvania  Avenue,  NW. 
Washington,  D.C.  20220. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Affleck-Smith,  Director,  Office  of 
Financial  Institutions  Policy,  U.  S. 
Treasury  Department,  202/622-2470; 
and  Myron  Kwast,  Associate  Director, 
Division  of  Research  and  Statistics, 
Federal  Reserve  Board,  202^52-2909. 

SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  Gramm-Leach-Bliley  Act  of 
1999  (Public  Law  No.  106-102)  requires 
the  Board  and  the  Secretary  to  conduct 
a  study  of  the  feasibility  and 
appropriateness  of  establishing  a 
requirement  that  large  insured 
depository  institutions '  and  depository 
institution  holding  companies  ^ 
maintain  some  portion  of  their  capital  in 
the  form  of  subordinated  debt '  in  order 
to  bring  market  forces  and  market 
discipline  to  bear  on  the  operation  of, 
and  the  assessment  of  the  viability  of, 
such  institutions  and  companies  and  to 
reduce  the  risk  to  economic  conditions, 
financial  stability,  and  any  deposit 
insurance  fund. 

The  Act  also  requires  that,  if  such  a 
subordinated  debt  requirement  is 
feasible  and  appropriate,  the  study 
address:  (1)  The  appropriate  amount  or 
percentage  of  capital  that  should  be 
subordinated  debt,  and  (2)  The  manner 
in  which  any  such  subordinated  debt 
requirement  could  be  incorporated  into 
existing  capital  standards  and  other 
issues  relating  to  the  transition  to  such 
a  requirement.  The  Act  requires  the 
Board  and  the  Secretary  to  report  to 
Congress  by  May  12,  2001  on  their 
findings  and  conclusions  in  connection 
with  the  study  together  with  any 
legislative  and  administrative  proposals 
that  the  Board  and  the  Secretary  may 
determine  to  be  appropriate. 


'  The  term  "insured  depository  institution'"  has 
the  meaning  given  the  term  in  section  3(c)  of  the 
Federal  Deposit  Insurance  Act. 

-The  term  "holding  company"  has  the  meaning 
given  the  term  in  section  2  of  the  Bank  Holding 
Company  Act  of  1956. 

^The  term  "subordinated  debt"  means  unsecured 
debt  that:  (a)  Has  an  original  weighted  average 
maturity  of  not  less  than  five  years;  (b)  is 
subordinated  as  to  payment  of  principal  and 
interest  to  all  other  indebtedness  of  the  bank, 
including  deposits:  (c)  is  not  supported  by  any  form 
of  credit  enhancement,  including  a  guarantee  or 
standby  letter  of  credit;  and  (d)  is  not  held  in  whole 
or  in  part  by  any  affiliate  or  institution-affiliated 
party  of  the  insured  depository  institution  or  bank 
holding  company. 
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In  order  to  assis  t 
Secretary  in  prepj  ring 
debt  study,  the  tw  a 
determined  to  inv  te 
to  submit  commei  its 
that  would  infornr 
is  invited  on  all  o 
study  and  identififed 
other  issues  relatep 
have  not  been  inc 


of  Comments 

the  Board  and  the 

the  subordinated 
agencies  have 
interested  parties 
and  information 
the  study.  Comment 
the  issues  under 
below  as  well  as  on 
to  the  study  that 
uded  below. 


I.  Objectives  of  a  Mandatory 
Subordinated  Debt  Requirement 

Several  changes  in  the  banking 
industry  ••  have  co  niplicated  the 
supervision  of  larj  e  banking 
organizations.  Th«  se  changes  include 
the  removal  of  bar  riers  to  interstate 
banking,  the  blurr  ng  of  traditional 
boundaries  betwe(  fn  banking  and  other 
types  of  financial  lervices,  and  the 
consolidation  of  b  mk  and  nonbank 
activities  in  very  lirge  organizations. 
Large  banks  use  h  ghly  complex 
methods  for  takin  ;,  measuring,  and 
controlling  risks. '  'his  greatly  increases 
the  challenge  that  regulators  have  in 
evaluating  bank  pi  frformance  and 
ensuring  safety  an  d  soundness. 

Proponents  of  a  requirement  for  large 
banking  organizat  ons  to  issue 
subordinated  debt  (SD)  argue  that  it 
would  enhance  m  trket  discipline 
exerted  on  banks,  rnd  thus  help  to 
promote  safety  am  1  soundness.  A 
mandatory  SD  pol  icy  could  provide 
direct  discipline  t  irough  changes  in  a 
bank's  cost  of  issu  ing  SD.  An  SD 
requirement  couk  also  enhance  indirect 
discipline,  as  priv  ite  market 
participants  and  g  )vemment 
supervisors  evalu.  te  bank  risk  by 
monitoring  SD  sec  ondary  market  prices. 
Expectations  of  hi  ;her  SD  interest  costs 
and  the  potential  i  mposition  of  other 
market  or  regulate  ry  penalties  would 
provide  a  bank  wi  h  incentives  to 
manage  risk-takin  ;  more  effectively. 

Some  proponen  s  of  an  SD 
requirement  emph  asize  its  potential  in 
limiting  supervise  ry  forbearance 
towards  troubled  i  nstitutions,  while 
others  argue  that  i  would  serve  the 
objective  of  improi/ing  transparency  and 
disclosure  as  SD  h  olders  and  other 
market  participan  s  demand  sufficient 
information  to  ass  jss  the  bank's 
financial  condition. 

Finally,  an  SD  r  squirement  is  often 
viewed  as  a  mean!  to  increase  the 
protection  of  the  c  eposit  insurance 
funds,  since  SD  cc  uld  provide  the  FDIC 
an  extra  buffer  to  <  bsorb  losses  in  the 
event  of  bank  faili  re. 


■•This  and  subsequeii 
industry-  refer  to  both  c 
savings  institutions. 


references  to  the  bankJng 
mmercial  banks  and 


II.  Is  a  Mandatory  SD  Requirement  on 
Large  Banking  Organizations  Feasible 
and  Appropriate? 

Current  Market:  An  understanding  of 
the  current  market  for  banking 
organization  SD  is  necessary  to  evaluate 
the  feasibility  of  instituting  an  SD 
requirement.  Important  features  of  the 
current  market  to  consider  include:  Its 
liquidity;  the  typical  size  and  frequency 
of  debt  issuance;  fixed  and  variable 
issuance  costs;  the  degree  of 
homogeneity  of  the  debt  instruments; 
the  quality  of  price  and  volume  data; 
and  the  size  and  other  characteristics  of 
the  issuing  organizations.  It  is  also 
important  to  assess  the  effectiveness  of 
the  current  SD  market  with  respect  to: 
creating  market  discipline;  protecting 
the  FDIC;  and  providing  useful 
information  to  government  supervisors. 

Benefits  of  Mandatory  SD:  Proponents 
of  a  mandatory  SD  policy  argue  that,  if 
structured  in  certain  ways,  the  policy 
would  provide  greater  market  discipline 
than  that  provided  by  the  existing  SD 
market.  Some  also  have  argued  that:  SD 
compares  favorably  to  other  debt 
instruments  and  to  equity  in  providing 
accurate  and  timely  signals  about  bank 
risk;  mandatory  SD  could  improve  bank 
supervision;  and  mandatory  SD  would 
provide  additional  protection  from 
losses  to  the  deposit  insurance  funds. 

Costs  and  Risks  of  Mandatory  SD: 
Critics  of  mandatory  SD  argue  that  such 
a  requirement  may  impose  additional 
costs  on  banking  organizations, 
including  the  greater  underwriting  and 
related  costs  arising  from  required 
periodic  issuance.  A  mandatory  policy 
may  alter  market  liquidity  in  ways  that 
raise  banks'  funding  costs.  There  are 
concerns  that  a  mandatory  SD  policy 
might  lead  to  a  substitution  of  debt  for 
equity.  Some  have  cautioned  about  risks 
to  economic  stability,  including  the 
possibility  that  such  a  policy  could 
exacerbate  a  business  cycle  downturn. 
These  critics  also  say  that  SD  may  not 
be  necessary  because  the  deposit 
insurance  reforms  enacted  early  in  the 
1990s  may  provide  a  sufficient  amount 
of  market  discipline  in  a  downturn. 
Furthermore,  an  SD  policy  structured  in 
certain  ways  [e.g.,  capping  spreads  on 
the  debt  or  requiring  put  options)  could 
unduly  constrict  supervisory  flexibility 
and  destabilize  financial  institutions  or 
debt  markets. 

in.  If  an  SD  Requirement  Is  Feasible 
and  Appropriate,  How  Should  It  Be 
Structured  and  to  Which  Organizations 
Should  It  Apply? 

Most  mandatory  SD  proposals  have 
called  for  debt  to  be  issued  at  the  bank 
level,  while  the  existing  market  for  the 


publicly  traded  SD  of  large  banking 
organizations  is  primarily  at  the  holding 
company  level.  "The  minimum 
institution  size  to  which  an  SD 
requirement  would  apply,  the  amount  of 
SD  required,  the  minimum  frequency  of 
issuance  and  maturity,  and  other 
features  of  the  debt  all  would  affect  the 
degree  to  which  the  policy  meets  its 
desired  objectives  while  avoiding  undue 
costs  and  risks. 

IV.  If  an  SD  Requirement  is  Feasible 
and  Appropriate,  How  Should  It  Be 
Incorporated  Into  Existing  Capital 
Standards  and  Supervisory  Policies? 

Some  mandatory  SD  proposals  would 
allow  SD  to  count  towards  existing 
capital  requirements  while  others  call 
for  SD  over  and  above  capital  levels 
currently  required.  Application  of 
mandatory  SD  only  to  U.S.  banks  could 
have  implications  for  international 
competitiveness.  Some  argue  that  using 
interest  rate  spreads  or  SD  as 
supervisory  triggers  (e.g.,  in  prompt 
corrective  action  and  in  setting  risk- 
based  deposit  insurance  premiums) 
would  be  critical  to  its  effectiveness, 
while  others  argue  that  the  augmented 
market  discipline  and  additional 
information  it  would  provide  to 
supervisors  would  be  worthwhile  on 
their  own. 

V.  If  an  SD  Requirement  Is  Feasible  and 
Appropriate,  What  Are  the  Transition 
Issues? 

Imposing  an  SD  requirement  would 
raise  various  transition  issues,  including 
the  treatment  of  existing  SD  outstanding 
(e.g.,  grandfathering)  and  the  length  of  a 
transition  period  to  full  implementation 
of  the  requirement. 

Dated:  February  25,  2000. 
Gregory  A.  Baer, 

Assistant  Secretary  for  Financial  Institutions, 
Department  of  the  Treasury. 
(FR  Doc.  00-5856  Filed  3-9-00:  8:45  am] 
BILUNG  CODE  4810-25-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Application  of  Undertaker  for  Payment 
of  Funeral  Expenses  From  Funds  to 
the  Credit  of  a  Deceased  Depositor 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
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to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financicd  Management 
Service  solicits  comments  concerning 
the  POD  Form  1672  "Application  of 
Undertaker  for  Payment  of  Funeral 
Expenses  From  Funds  to  the  Credit  of  a 
Deceased  Depositor". 
DATES:  Written  comments  should  be 
received  on  or  before  May  9,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Programs  Branch, 
Room  144,  Hyattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Spiegel, 
Manager,  Judgment  Fimd  Branch,  Room 
6D39,  3700  East  West  Highway, 
Hyattsville,  Maryland  20872,  (202)  874- 
8664. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Application  of  Undertaker  for 
Payment  of  Funeral  Expenses  From 
Funds  to  the  Credit  of  a  Deceased 
Depositor. 

OMB  Number:  1510-0033. 

Form  Number:  POD  1672. 

Abstract:  This  form  is  used  by  the 
undertaker  to  apply  for  payment  of  a 
postal  savings  account  of  a  deceased 
depositor  to  apply  for  funeral  expenses. 
This  form  is  supported  by  a  certificate 
from  a  relative  (POD  1690)  and  an 
itemized  funeral  bill.  Payment  is  made 
to  the  funeral  home. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Judith  R.  Tillman, 

Assistant  Commissioner,  Financial 

Operations. 

[FR  Doc.  00-5846  Filed  3-9-00;  8:45  am] 

BILUNG  CODE  4810-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  851 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
851,  Affiliations  Schedule. 
DATES:  Written  comments  should  be 
received  on  or  before  May  9,  2000,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Affiliations  Schedule. 

OMB  Number:  1545-0025. 

Form  Number:  851. 

Abstract:  Form  851  is  filed  by  the 
parent  corporation  for  an  affiliated 
group  of  corporations  that  files  a 
consolidated  return  (Form  1120).  Form 
851  provides  IRS  with  information  on 


the  names  and  identification  numbers  of 
the  members  of  the  affiliated  group,  the 
taxes  paid  by  each  member  of  the  group, 
and  stock  ownership,  changes  in  stock 
ownership  a^d  other  information  to 
determine  that  each  corporation  is  a 
qualified  member  of  the  affiliated  group 
as  defined  in  Internal  revenue  Code 
section  1504. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  851  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  farms. 

Estimated  Number  of  Responses: 
4,000. 

Estimated  Time  Per  Response:  12  hrs., 
5  min. 

Estimated  Total  Annual  Burden 
Hours:  48,360. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  3,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  00-5965  Filed  3-9-00;  8:45  am) 
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Service 


Proposed  Collect  on;  Comment 
Request  for  Form  4876-A 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  ani  request  for 

comments. 


ager  cies 


Department  of  the 

its  continuing  effort 
paperw(  rk  and  respondent 
general  public  and 
to  take  this 
coijunent  on  proposed 

information 
req  lired  by  the 
Reduction  Act  of  1995. 
(44  U.S.C. 
Cu^ently,  the  IRS  is 
concerning  Form 
o  Be  Treated  as  an 


summary:  The 

Treasury,  as  part 
to  reduce 

burden,  invites  this 
other  Federal 
opportunity  to 
and/or  continuing 
collections,  as 
Paperwork 
Public  Lawr  104-1$ 
3506(c)(2)(A)) 
soliciting  commet  ts 
4876-A,  Election 
Interest  Charge 
DATES:  Written  cojnments 
received  on  or  bef  )re 
assured  of  considt  ration 
ADDRESSES:  Direct 
to  Garrick  R.  Shea  • 
Service,  room  524  i 
Avenue  NW.,  Washingti 


DHC 


FOR  FURTHER 

Requests  for 
copies  of  the  form 
should  be  directec 


INFOf  MATION  CONTACT: 
additional  information  or 
and  instructions 
to  Faye  Bruce,  (202) 


should  be 
May  9,  2000,  to  be 


all  written  comments 
Internal  Revenue 
1111  Constitution 
on,  DC  20224. 


622-6665,  Internal  Revenue  Service, 
Room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election  To  Be  Treated  as  an 
Interest  Charge  DISC. 

OMB  Number:  1 545-01 90. 

Form  Number:  4876-A. 

Abstract:  A  domestic  corporation  and 
its  shareholders  must  elect  to  be  an 
interest  charge  domestic  international 
sales  corporation  (IC-DISC).  Form 
4876-A  is  used  to  make  the  election. 
IRS  uses  the  information  to  determine  if 
the  corporation  qualifies  to  be  an  IC- 
DISC. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
1,000. 

Estimated  Time  Per  Response:  5  hrs., 
46  min. 

Estimated  Total  Annual  Burden 
Hours:  5,760. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 


of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  2,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-5966  Filed  3-9-00;  8:45  am] 
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DEPARTMENT  O  ■  HEALTH  AND 
HUMAN  SERVICE  :S 

Health  Care  Financing  Administration 

42  CFR  Part  410 
[HCFA-3250-P] 
RIN  0938-AJ53 

Medicare  Progra^;  Negotiated 
Rulemaking:  Coverage  and 
Administrative  Policies  for  Clinical 
Diagnostic  Lat>oratory  Services 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 


SUMMARY:  This  pi  aposed  rule  would 
establish  national  coverage  and 
administrative  policies  for  clinical 
diagnostic  laboral  ory  services  payable 
under  Medicare  F  art  B  to  promote 
Medicare  progran  i  integrity  and  national 
uniformity,  and  s  mplify  administrative 
requirements  for  :linical  diagnostic 
laboratory  service  s.  A  Negotiated 
Rulemaking  Com  nittee  (the  Committee) 
developed  the  pr(  »posed  policies  as 
directed  by  secticn  4554(b)(1)  of  the 
Balanced  Budget  Act  of  1997  (the  BBA). 
DATES:  Comment!!  will  be  considered  if 
we  receive  them  i  t  the  appropriate 
address,  as  provi(  led  below,  no  later 
than  5  p.m.  on  M  ly  9,  2000. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  co  lies)  to  the  following 
address:  Health  C  are  Financing 
Administration,  Department  of  Health 
and  Human  Serv  ces.  Attention:  HCFA- 
3250-P,  P.O.  Box  8016.  Baltimore,  MD 
21244-8016. 

If  you  prefer,  y  )u  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  he  following 
addresses: 
Room  443-G,  Hu  jert  H.  Humphrey 

Building,  200  I  idependence  Avenue, 

SW.,  Washingt  m,  DC  20201,  or 
Room  C5-14-03.  7500  Security 

Boulevard,  Bal  imore,  MD  21244- 

8016. 

Because  of  staf  ing  and  resource 
limitations,  we  c  innot  accept  comments 
by  facsimile  (FA]  C)  transmission.  In 
commenting,  pie  ise  refer  to  file  code 
HCFA-3250-P.  C  omments  received 
timely  will  be  av  lilable  for  public 
inspection  as  the  y  are  received, 
generally  beginn  ng  approximately  3 
weeks  after  publ  cation  of  a  document, 
in  Room  443-G  (  f  the  Department's 
offices  at  200  Inc  ependence  Avenue, 
SW.,  Washingtoi ,  DC,  on  Monday 
through  Friday  c   each  week  from  8:30 
a.m.  to  5  p.m."(p  lone:  (202)  690-7890). 
FOR  FURTHER  INF(  RMAT10N  CONTACT: 
Jackie  Sheridan,  410)  786-4635  (for 


issues  related  to  coverage  policies). 
Brigid  Davison.  (410)  786-8794  (for 
issues  related  to  documentation 
requirements).  Dan  Layne,  (410)  786- 
3320  (for  issues  related  to  claims 
processing). 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies:  To  order  copies 
of  the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
Orders,  Superintendent  of  Documents, 
P.O.  Box  371954.  Pittsburgh,  PA  15250- 
7954.  Specify  the  date  of  the  issue 
requested,  and  enclose  a  check  or 
money  order  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  VISA,  Discover,  or 
MasterCard  number  and  expiration  date. 
Credit  card  orders  can  also  be  placed  by 
calling  the  order  desk  at  (202)  512-1800 
or  by  faxing  to  (202)  512-2250.  The  cost 
for  each  copy  is  $8.  As  an  alternative, 
you  can  view  and  photocopy  the 
Federal  Register  document  at  most 
libraries  designated  as  Federal 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http: 
-//www. access.gpo.gov/nara/ 
index.html,  by  using  local  WAIS  client 
software,  or  by  telnet  to 
swais.access.gpo.gov,  then  login  as  guest 
(no  password  required).  Dial-in  users 
should  use  communications  software 
and  modem  to  call  202-512-1661;  type 
swais,  then  login  as  guest  (no  password 
required). 

Overview 

In  this  proposed  rule,  we  explain  the 
establishment  of  a  negotiated 
rulemaking  committee  to  develop 
coverage  and  administrative  policies  for 
clinical  diagnostic  laboratory  services 
payable  under  Medicare  Part  B.  We  set 
out  and  explain  proposed  revisions  to 
regulations  on  clinical  diagnostic 
laboratory  services  payable  under 
Medicare  Part  B,  including  provisions 
relating  to  national  administrative 
policies.  The  addenda  to  this  proposed 
rule  include  the  proposed  national 
coverage  policies  that  are  proposed  as 
national  coverage  decisions,  and  an 
introduction  explaining  the  uniform 


format  used  by  the  Committee  in 
developing  those  decisions. 

To  assist  readers  in  referencing 
sections  contained  in  this  proposed 
rule,  we  are  providing  the  following 
table  of  contents: 

Table  of  Contents 

I.  Background 

A.  Current  Statutory  Authority  and 
Medicare  Policies 

B.  Recent  Legislation 

II.  Negotiated  Rulemaking  Process 

A.  Convening  the  Committee 

B.  Summary  of  the  Committee  Process 

III.  Proposed  Policy  Changes  or  Clarifications 

A.  Information  Required  with  Each  Claim 

B.  Medical  Conditions  for  Which  a  Test 
May  Be  Reasonable  and  Necessary 

C.  Appropriate  Use  of  Procedure  Codes 

D.  Documentation  and  Recordkeeping 
Requirements 

E.  Procedures  for  Filing  Claims 

F.  Limitation  on  Frequency 

IV.  Other  Topics  Discussed  by  the  Committee 

V.  Provisions  of  the  Proposed  Regulation 

VI.  Effective  Date  of  Provisions 

VII.  Collection  of  Information  Requirements 

VIII.  Response  to  Comments 

IX.  Regulatory  Impact  Analysis 

Due  to  referral  practices  in  the 
performance  of  clinical  diagnostic 
laboratory  tests,  the  laboratory 
performing  the  test  may  not  be  the 
entity  authorized  to  bill  Medicare  for 
the  service.  In  order  to  avoid  confusion, 
in  this  proposed  rule  we  have  used  the 
word  "laboratory"  when  discussing 
requirements  that  apply  universally  to 
laboratories  and  the  word  "entity  billing 
Medicare"  (or  a  similar  phrase)  to 
indicate  requirements  that  apply  to  a 
laboratory  or  other  entity  that  is 
authorized  to  submit  the  Medicare  claim 
for  the  service. 

I.  Background 

Note:  Label  comments  about  this  section 
with  the  subject:  "Background". 

A.  Current  Statutory  Authority  and 
Medicare  Policies 

Section  186l(s)(3)  of  the  Social 
Security  Act  (the  Act)  provides  for 
payment  of,  among  other  things,  clinical 
diagnostic  laboratory  services  under 
Medicare  Part  B.  Tests  must  be  ordered 
either  by  a  physician,  as  described  in 
§  410.32(a),  or  by  a  qualified 
nonphysician  practitioner,  as  described 
in  §  410.32(a)(3).  Tests  may  be  furnished 
by  any  of  the  entities  listed  in 
§  410.32(d)(1).  A  laboratory  furnishing 
tests  on  human  specimens  must  meet  all 
applicable  requirements  of  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA)  (Public  Law  100-578),  as 
set  forth  at  42  CFR  part  493.  Part  493 
applies  to  laboratories  seeking  payment 
under  the  Medicare  and  Medicaid 
programs. 
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Section  1862(a)(1)(A)  of  the  Act,  to 
which  there  are  certain  explicit 
statutory  exceptions,  provides  that  no 
Medicare  payment  may  be  made  for 
expenses  incurred  for  items  or  services 
that  are  not  reasonable  and  necessary  for 
the  diagnosis  or  treatment  of  illness  or 
injury  or  to  improve  the  functioning  of 
a  malformed  body  member.  We  have 
consistently  interpreted  this  provision 
to  exclude  services  that  are  not  safe  and 
effective,  are  experimental,  and  are  not 
furnished  in  accordance  with  accepted 
standards  of  medical  practice.  (Some 
exceptions  exist  such  as  category  B 
devices  luider  evaluation  with  FDA 
protocals.)  Moreover,  section  1862(a)(7) 
of  the  Act  excludes  coverage  "where 
such  expenses  are  for  routine  physical 
checkups,  eye  examinations  for  die 
purpose  of  prescribing,  fitting,  or 
changing  eyeglasses,  procedures 
performed  (during  the  course  of  any  eye 
examination)  to  determine  the  refractive 
state  of  the  eyes,  hearing  aids  or 
examination  therefore,  or 
immunizations  (except  as  otherwise 
allowed  under  section  1861(s)(10)  and 
paragraph  (1)(B)  or  under  paragraph 
(1)(F)." 

We  have  consistently  interpreted 
these  provisions  to  prohibit  coverage  of 
screening  services,  including  clinical 
laboratory  tests  furnished  in  the  absence 
of  signs,  symptoms,  complaints,  or 
personal  history  of  disease  or  injury, 
except  as  explicitly  authorized  by 
statute. 

Under  the  above  statutory  authority, 
we  have  issued  national  coverage 
decisions  and  policies  in  a  variety  of 
documents,  such  as  HCFA  manual 
instructions.  Federal  Register  notices, 
and  HCFA  Rulings.  We  have  issued 
approximately  20  national  coverage 
decisions  pertaining  to  clinical 
diagnostic  laboratory  services  in  the 
Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6).  Medicare  program 
manuals  are  posted  on  the  Internet  at 
http://www.  hcfa.gov/pubforms/ 
progman.htm.  Program  transmittals  and 
program  memoranda  are  posted  at  http:/ 
/www. hcfa.gov/pubforms/transmit/ 
transmit.htm. 

Under  section  1842(a)  of  the  Act,  we 
contract  with  organizations  to  perform 
bill  processing  and  benefit  payment 
functions  for  Medicare  Part  B 
(Supplementary  Medical  Insurance). 
These  Medicare  contractors,  who 
process  Part  B  claims  from 
noninstitutional  entities,  are  called 
carriers.  Under  section  1816(a)  of  the 
Act,  we  contract  with  fiscal 
intermediaries  to  perform  claims 
processing  and  benefit  payment 
functions  for  Medicare  Part  A  (Hospital 
Insurance).  Fiscal  intermediaries  also 


process  claims  payable  fi-om  the 
Medicare  Part  B  trust  fund  that  are 
submitted  by  providers  that  participate 
in  Medicare  Part  A,  such  as  hospitals 
and  skilled  nursing  facilities.  We  use 
the  term  "contractor(s)"  to  mean  carriers 
and  fiscal  intermediaries. 

Medicare  contractors  review  and 
adjudicate  claims  for  services  to  assure 
that  Medicare  payments  are  made  only 
for  services  that  are  covered  under 
Medicare  Part  A  or  Part  B.  In  the 
absence  of  a  specific  national  coverage 
decision,  coverage  decisions  are  made  at 
the  discretion  of  the  local  contractors. 
Frequently,  local  contractors  publish 
local  medical  review  policies  (LMRPs) 
to  provide  guidance  to  the  public  and 
medical  community  that  they  service. 
Contractors  develop  these  local  medical 
review  polices  by  considering  medical 
literature,  the  advice  of  local  medical 
societies  and  medical  consultants,  and 
public  comments.  Our  instructions 
regarding  the  development  of  local 
medical  review  policies  appear  in 
section  7500ff  of  the  Medicare  Carriers 
Manual  (HCFA  Pub.  13-3). 

These  LMRPs  explain  when  an  item 
or  service  will  (or  will  not)  be 
considered  "reasonable  and  necessary" 
and  thus  eligible  (or  ineligible)  for 
coverage  under  the  Medicare  statute.  If 
a  contractor  develops  an  LMRP,  its 
LMRP  applies  only  within  the  area  it 
serves.  While  another  contractor  may 
come  to  a  similar  decision,  we  do  not 
require  it  to  do  so.  An  LMRP  may  not 
conflict  with  a  national  coverage 
decision  once  the  national  coverage 
decision  is  effective.  If  a  national 
coverage  decision  conflicts  with  a 
previously  made  LMRP,  the  contractor 
must  change  its  LMRP  to  conform  it  to 
the  national  coverage  decision.  A 
contractor  may,  however,  make  an 
LMRP  that  supplements  a  national 
coverage  decision  where  the  national 
coverage  decision  is  silent  on  an  issue. 
The  LMRP  may  not  alter  the  national 
coverage  decision. 

B.  Recent  Legislation 

Section  4554(b)(1)  of  the  Balanced 
Budget  Act  of  1997  (BBA),  Public  Law 
105-33,  mandates  use  of  a  negotiated 
rulemaking  conunittee  to  develop 
national  coverage  and  administrative 
policies  for  clinical  diagnostic 
laboratory  services  payable  under 
Medicare  Part  B  by  January  1,  1999. 
Section  4554(b)(2)  requires  that  these 
national  coverage  policies  be  "designed 
to  promote  program  integrity  and 
national  uniformity  and  simplify 
administrative  requirements  with 
respect  to  clinical  diagnostic  laboratory 
services  payable  under  Medicare  Part  B 
in  connection  with  the  following: 


•  Beneficiary  information  required  to 
be  submitted  with  each  claim  or  order 
for  laboratorx'  services. 

•  The  medical  conditions  for  which  a 
laboratory  test  is  reasonable  and 
necessary  (within  the  meaning  of 
section  1862(a)(1)(A)  of  the  Social 
Security  Act). 

•  The  appropriate  use  of  procedure 
codes  in  billing  for  a  laboratory  test, 
including  the  unbundling  of  laboratory, 
services. 

•  The  medical  documentation  that  is 
required  by  a  Medicare  contractor  at  the 
time  a  claim  is  submitted  for  a 
laboratory  test  (in  accordance  with 
section  1833(e)  of  the  Act). 

•  Recordkeeping  requirements  in 
addition  to  any  information  required  to 
be  submitted  with  a  claim,  including 
physician's  obligations  regarding  such 
requirements. 

•  Procedures  for  filing  claims  and  for 
providing  remittances  by  electronic 
media. 

•  Limitations  on  frequency  of 
coverage  for  the  same  services 
performed  on  the  same  individual." 

II.  Negotiated  Rulemaking  Process 

Note:  Label  comments  about  this  section 
with  the  subject:  "Negotiated  Rulemaking 
Process". 

A.  (Convening  the  Committee 

Negotiated  rulemaking  under  the 
Negotiated  Rulemaking  Act  (Public  Law 
101-648)  5  U.S.C.  561-570  is  a  process 
by  which  a  committee  of  representatives 
of  interests  that  may  be  significantly 
affected  by  a  proposed  rule,  together 
with  an  agency  representative  attempt  to 
reach  consensus  on  the  text  or  content 
of  a  proposed  rule.  The  Committee  is 
assisted  by  an  impartial  facilitator  or 
mediator. 

A  convening  process  was  followed  to 
determine  the  interests  likely  to  be 
significantly  affected  by  the  proposed 
rule  and  the  individuals  who  should  be 
appointed  to  the  Committee  to  represent 
those  interests.  Impartial  conveners 
interviewed  potential  representatives 
and  made  recommendations  in  a 
convening  report.  We  considered  the 
conveners'  reconunendations  and 
published  a  notice  of  intent  to  negotiate 
on  June  3,  1998  in  the  Federal  Register 
(63  FR  30166).  That  notice  described  the 
scope  of  the  negotiations  and  proposed 
Committee  membership.  Committee 
membership  is  based  on  responses  to 
the  notice,  and  the  Committee  is 
chartered  under  the  Federal  Advisor)' 
Committee  Act  (FACA)  (5  U.S.C.  App. 
2).  One  additional  member  was  added 
by  consensus  of  the  Committee. 
Committee  members  represented  the 
following  organizations: 
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•  American 
Bioanalysts. 

•  American 
Chemistry. 

•  American 
Persons  (AARP). 
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Association. 
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American  Societ\ 

•  American  He  ilth 
Management  Association 

•  American 

•  American  M4 

•  American  Mqdical 
Association 
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Laboratory  Scienc  e 

•  American  So  ;iety 
Pathologists 
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•  Clinical  Labo  ratory 
Association. 

•  American 
Laboratory  Scienc  e 

•  College  of  Ar  lerican 
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Association. 

•  Medical 
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•  National  Met  ical 
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The  Committee  prepared  and  signed 
an  agreement  at  the  conclusion  of  the 
meetings.  The  agreement  states  the 
provisions  for  which  the  Conmiittee 
reached  consensus  in  a  consensus 
report.  The  Committee  members  agreed 
that  they  would  not  submit  negative 
comments  on  this  proposed  rule  as  long 
as  it  has  the  same  substance  and  effect 
as  the  consensus  report.  In  addition,  the 
Committee  developed  proposed  national 
coverage  decisions  for  certain  clinical 
diagnostic  laboratory  tests  or  groups  of 
tests.  The  Committee  formed  six 
workgroups  to  assist  with  this  task  and 
a  "Drafting  Workgroup".  Each 
Committee  member  was  permitted,  but 
not  required,  to  appoint  a  representative 
to  each  workgroup.  The  agreement 
signed  by  Committee  Members 
represents  "consensus"  under  the 
definition  set  out  above.  Thus,  a 
Member  may  have  chosen  to  abstain  on 
some  of  the  matters  negotiated,  rather 
than  affirmatively  indicating 
concurrence.  In  particular,  the  AARP 
did  not  participate  in  the  workgroups 
which  developed  proposed  national 
coverage  policies  for  specific  tests,  and 
in  this  agreement  defers  to  Committee 
members  with  specialized  expertise  in 
the  areas  covered.  Therefore,  the 
AARP's  general  concurrence  reflects  its 
abstention  on  the  proposed  national 
coverage  policies  for  specific  tests. 

m.  Proposed  Policy  Changes  and 
Clarifications 

Section  4554(b)(2)  of  the  BBA 
explicitly  directs  that  a  negotiated 
rulemaking  committee  negotiate 
coverage  and  administrative  policies  for 
clinical  diagnostic  laboratory  services 
"payable  under  part  B."  Therefore,  these 
Medicare  policies  apply  to  all  laboratory 
services  billed  to  Medicare  Part  B 
regardless  of  the  location  of  the  entity 
furnishing  the  service  (physicians'  office 
laboratories,  hospital  laboratories, 
independent  laboratories,  etc.,  or  of  the 
type  of  Medicare  contractor  processing 
the  claims  (carriers  or  fiscal 
intermediaries). 

Any  policy  relating  to  the  ordering  of 
clinical  diagnostic  laboratory  tests 
applies  whether  the  individual  ordering 
the  test  is  a  physician  or  a  nonphysician 
practitioner  qualified  under 
§  410.32(a)(3)  to  order  diagnostic  tests. 
Section  410.32(a)(3)  provides  that 
nonphysician  practitioners  (that  is, 
clinical  nurse  specialists,  clinical 
psychologists,  clinical  social  workers, 
nurse  midwives,  nurse  practitioners, 
and  physician  assistants)  who  furnish 
services  that  would  be  physicians' 
services  if  furnished  by  a  physician,  and 
who  are  operating  within  the  scope  of 
their  authority  under  State  law  and 


within  the  scope  of  their  Medicare 
statutory  benefit,  may  be  treated  the 
same  as  physicians  treating  beneficiaries 
for  purposes  of  §410.32.  Thus,  where 
this  proposed  rule  discusses  ordering 
clinical  laboratory  tests  and  refers  to  a 
"physician,"  it  means  either  a  physician 
or  a  qualified  nonphysician  practitioner 
as  defined  in  §  410.32(a)(3). 

These  proposed  regulations  do  not 
purport  to  provide  any  immunities  or 
safe  harbors.  The  provisions  of  this 
proposed  rule  are  not  intended  to  limit 
criminal,  civil  or  administrative  law 
enforcement  or  overpayment  recoveries. 

A.  Information  Required  With  Each 
Claim 

Note:  Label  comments  about  this  section 
with  the  subject:  "Information  Required  with 
Claim." 

1 .  Required  Data  Fields 

Section  4554(b)(2)(A)  of  the  BBA 
directs  the  Committee  to  negotiate 
policies  that  are  designed  to  promote 
program  integrity  and  national 
uniformity,  and  to  simplify 
administrative  requirements  for 
beneficiary  information  that  must  be 
submitted  with  each  claim  for 
laboratory  services.  The  Committee 
reviewed  the  existing  Medicare  claims 
processing  requirements  that  are 
outlined  in  the  Medicare  Carriers 
Manual  (HCFA  Pub.  14-3)  sections  3005 
and  3999,  exhibit  10,  and  in  the 
Medicare  Fiscal  Intermediary  Manual 
(HCFA  Pub.  13-3)  section  3605  and 
Addendum  L. 

The  Committee  discussed  the  existing 
requirements  related  to  information  that 
must  be  submitted  with  the  claims.  To 
promote  administrative  simplicity,  some 
members  of  the  Committee  suggested 
that  the  preamble  to  this  rule  include  a 
listing  of  the  specific  data  elements  that 
are  required  for  laboratory  claims. 
However,  the  data  elements  that  are 
required  for  a  claim  for  a  laboratory 
service  may  vary  depending  on  certain 
factors.  For  example,  required  data 
fields  will  vary  with  the  individual 
circumstances  of  the  beneficiary,  such 
as  secondary  payer  situations;  and  the 
particular  service  furnished. 

Moreover,  claims  processing 
requirements  may  be  subject  to  change 
as  other  program  requirements  are 
modified  or  as  the  imiform  requirements 
enacted  under  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  are  implemented.  Some 
members  of  the  Committee  expressed 
concern  that  having  a  list  in  the 
preamble  that  may  rapidly  become 
inaccurate  could  generate  increased 
opportunity  for  errors  or  confusion. 
Thus,  the  Committee  agreed  to 
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encourage  readers  to  refer  to  the  claims 
processing  sections  of  the  Medicare 
Carriers  Manual  (section  3005  and  3999, 
exhibit  10)  and  Medicare  Fiscal 
Intermediary  Manual  (section  3605  and 
Addendum  L)  in  order  to  keep  current 
regarding  the  specific  policies  related  to 
data  elements.  As  noted  above,  these 
manuals  are  posted  on  the  Internet  at 
http://www.hcfa.gov/pubforms/ 
progman.htm. 

2.  Diagnostic  Information  Requirement 

The  Committee  discussed  when 
diagnostic  information  to  support 
medical  necessity  must  be  submitted 
with  a  claim.  The  discussion  focused  on 
whether  diagnostic  information  should 
be  required  on  claims  for  all  tests,  even 
those  not  addressed  by  a  national 
coverage  policy  or  LMRP.  Some 
Committee  members  emphasized  that 
providing  information  on  the  reason  for 
the  patient  visit  or  for  the  test  would  be 
useful  in  evaluating  patient  outcomes 
and  quality  of  care  and  would  ensure 
consistency  and  simplicity.  Physicicins' 
representatives  expressed  concern, 
however,  about  the  burden  that  may  be 
involved  in  providing  the  information. 
Laboratory  representatives  expressed 
concern  about  laboratories'  ability  to  be 
paid  if  the  physician  does  not  provide 
the  information. 

The  Committee  concurred  that  this 
proposed  rule  would  not  promulgate  a 
requirement  that  diagnostic  information 
be  submitted  with  every  claim; 
however,  there  may  be  other 
requirements  for  a  diagnosis  code  with 
every  claim.  The  Committee 
recommended,  however,  that  physicians 
be  encouraged  voluntarily  to  provide 
diagnosis  information  (either  the  reason 
for  the  visit  or  the  reason  for  the  test) 
with  the  order,  and  laboratories  be 
encouraged  to  submit  information  that 
they  receive  with  the  claim. 

3.  Date  of  Service 

The  date  of  service  is  a  required  data 
field  for  laboratory  claims.  A  laboratory 
service  may  take  place  over  a  period  of 
time.  That  is,  the  date  the  physician 
orders  the  test,  the  date  the  specimen  is 
collected  from  the  patient,  the  date  the 
laboratory  accesses  the  specimen,  the 
date  of  the  test,  and  the  date  results  are 
produced  may  not  be  the  same.  For 
example,  often  several  days  elapse 
between  taking  a  sample  and  producing 
results  in  microbiology  tests  that  are 
cultiu-ed.  The  Committee  discussed 
what  "date  of  service"  laboratories  must 
report  on  claims  for  clinical  diagnostic 
laboratory  services.  To  ensure  equitable 
treatment  of  beneficiaries  and  providers, 
as  well  as  to  promote  national  claims 
processing  consistency,  it  is  necessary 


that  all  laboratories  report  this  date 
consistently. 

Laboratory  representatives  reported 
that  some  laboratory  computer  systems 
are  programmed  to  report  the  date  of 
acquisition  of  the  specimen  or  the  date 
of  accession  (the  date  the  test  is  entered 
into  the  computer  system),  in  the  date 
of  service  field  on  the  claim  form.  In 
addition.  Medicare  issued  Program 
Memorandum  A-9J— 4  in  April,  1995 
that  instructed  some  laboratories, 
primarily  hospital-based  laboratories,  to 
report  the  date  of  performance  as  the 
date  of  service  on  automated  multi- 
channel tests. 

After  considerable  discussion  the 
Committee  reached  consensus  that  the 
date  of  service  for  Medicare  claim 
purposes  should  be  the  date  the  tested 
specimen  was  collected  and  that  the 
person  obtaining  the  specimen  must 
furnish  the  date  of  collection  of  the 
specimen  to  the  entity  billing  Medicare. 
However,  the  Committee  felt  that  further 
input  was  needed  to  make  an  informed 
decision  to  determine  appropriate  date 
of  service  for  Medicare  claim  purposes. 
We  are  committed  to  the  concept  that 
we  should  establish  a  national  policy 
regarding  date  of  service  for  Medicare 
claims  that  will  promote  program 
integrity  and  national  uniformity,  yet 
minimize  the  burden  on  laboratories. 
Therefore,  we  are  specifically  soliciting 
public  comment  on  this  issue  from 
organizations  serving  on  the  Negotiated 
Rulemaking  as  well  as  others.  As 
discussed  below  in  "Effective  Date  of 
Provisions",  we  are  proposing  to 
provide  a  grace  period  of  up  to  12 
months  after  the  effective  date  of  the 
final  rule  to  accommodate  any  system 
changes  required  by  the  policy  changes 
or  clarifications  resulting  from  the 
Committee's  negotiations.  Laboratories 
will  have  up  to  24  months  (12  months 
delayed  effective  date  and  up  to  12 
months  grace  period  for  system  changes) 
after  publication  of  the  final  rule  to 
achieve  system  modification  to  submit 
claims  in  accordance  with  the  final 
policy  on  date  of  service. 

B.  Medical  Conditions  for  Which  a  Test 
May  Be  Reasonable  and  Necessary 

Note:  Label  comments  about  this  section 
with  the  subject:  "National  Coverage 
Decisions". 

Section  4554(b)(2)  of  the  Act  instructs 
the  Committee  to  consider  the  medical 
conditions  for  which  a  laboratory  test  is 
considered  reasonable  and  necesseiry 
(within  the  meaning  of  section 
1862(a)(1)(A)  of  the  Act)  in  developing 
national  coverage  policies.  These 
policies  must  be  designed  to  promote 
program  integrity  and  national 


uniformity  and  simplify  administrative 
requirements.  We  are  promulgating 
these  policies  as  "national  coverage 
decisions"  under  section  1862(a)(1)  of 
the  Act,  as  defined  in  §  405.732.  These 
decisions  are  binding  upon  the  claims 
processing  contractors  as  well  as  the 
review  and  appeal  entities. 

1 .  The  Committee  Process  Used  for 
Proposed  National  Coverage  Decisions 

The  Committee  reached  consensus  to 
outline  the  specific  medical  conditions 
for  which  a  number  of  specific  clinical 
laboratory  services  may  be  reasonable 
and  necessary.  The  Committee 
developed  an  extensive  list  of  tests  for 
which  it  believed  that  a  national 
coverage  decision  was  appropriate.  It 
focused  on  those  services  that  have  a 
diversity  of  LMRPs. 

Given  the  large  number  of  tests  imder 
consideration,  the  Committee  used 
workgroups  to  assist  with  the 
development  of  the  coverage  decisions. 
The  Committee  formed  workgroups  to 
address  laboratory  tests  in  six  major 
clinical  categories  and  assigned  and 
prioritized  tests  (or  groups  of  tests)  to 
the  workgroups.  The  six  clinical 
categories  of  tests  were  endocrinology 
and  metabolism,  cardiology  and  other 
therapeutic  drug  monitoring, 
hematology  and  coagulation,  oncology 
and  anatomic  pathology,  infectious 
diseases,  and  gastrointestinal  and  renal. 

Each  workgioup  was  co-chaired  by 
two  Committee  members.  Each 
Committee  member  was  entitled  to 
appoint  a  designee  to  each  workgroup. 
In  addition,  each  workgroup  had  at  least 
one  Medicare  carrier  medical  director  as 
a  nonvoting  technical  consultant.  Each 
workgroup  included,  at  a  minimum,  a 
pathologist,  another  specialty  physician, 
a  primary  care  physician,  a  laboratory 
expert,  a  coding  expert,  and  a  Medicare 
expert  (HCFA  staff). 

To  ensure  that  the  workgroups 
approached  the  task  consistently,  the 
Conmiittee  negotiated  a  process  to  be 
used  by  the  workgroups  to  develop  draft 
recommendations  for  proposed  national 
coverage  decisions.  The  national 
coverage  decisions  are  based  on 
authoritative  evidence.  In  addition,  the 
national  coverage  decisions  reflect 
conmion,  generally  accepted  medical 
practice  through  the  input  of  nationally 
recognized  organizations,  rather  than 
solely  the  opinion  of  individual 
practitioners.  The  workgroup  process 
included  the  following: 

•  Seeking  input  from  relevant 
national  medical  specialty  societies  and 
voluntary  health  agencies  through  the 
AMA  representative. 

•  Reviewing  relevant  scientific 
literature  and  practice  guidelines. 
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this  section  may  support  medical 
necessity  of  the  claim,  but  the  claim 
may  be  subject  to  review  to  determine 
whether  the  test  was  in  fact  reasonable 
and  necessary  in  the  particular 
circumstances  presented.  If  the  policy 
takes  an  "exclusionary"  approach 
(described  below),  this  section  states: 
"Any  ICI>-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  code  sections 
below." 

The  second  section  lists  diagnosis 
codes  that  are  never  covered.  If  an  ICD- 
9-CM  code  listed  in  this  section  is 
submitted  with  the  claim,  the  test  may 
be  initially  billed  to  the  Medicare 
beneficiary  without  billing  Medicare 
because  the  test  is  a  service  that  is  not 
covered  by  Medicare  under  any 
circumstances,  such  as  a  screening 
service  that  is  not  paid  for  under  a 
statutory  screening  exception.  The 
beneficiary,  however,  does  have  a  right 
to  have  the  claim  submitted  to 
Medicare. 

The  third  section  lists  codes  that 
generally  are  not  considered  to  support 
a  decision  that  the  test  is  reasonable  and 
necessary,  but  for  which  there  are 
limited  exceptions.  Generally,  diagnoses 
in  this  section  will  result  in  denial.  In 
certain  circiimstances,  however, 
additional  documentation  could  support 
a  decision  of  medical  necessity  and 
must  be  submitted  by  the  ordering 
provider  to  the  billing  entity  for 
submission  with  the  claim.  In  other 
circumstances,  it  may  be  appropriate  for 
the  ordering  physician  or  the  laboratory 
to  obtain  an  advance  beneficiary  notice 
from  the  beneficiary  consistent  with 
§  7300.5  of  the  Medicare  Carriers 
Manual  and  §  3430—3432.1  of  the  Fiscal 
Intermediary  Manual.  If  the  policy  takes 
an  "inclusionary"  approach  (described 
below),  this  section  of  the  policy  states: 
"Any  ICD-9-CM  code  not  listed  in 
either  of  the  ICD-9-CM  sections  above." 

Each  proposed  national  coverage 
decision  published  in  Addendum  B 
includes  a  section  titled  "Reasons  for 
Denial."  The  Committee  did  not 
negotiate  the  language  included  in  this 
section.  The  language  represents  our 
interpretation  of  Medicare's 
longstanding  policies.  It  is  included  in 
the  national  coverage  decision  for 
informational  purposes. 

Each  proposed  decision  contains  a 
section  for  sources  of  information  on 
which  the  decision  is  based.  A  national 
coverage  decision  must  be  based  on 
authoritative  evidence.  Authoritative 
evidence  could  include  peer-reviewed 
medical  literature,  clinical  practice 
guidelines  or  consensus,  and  formal 
opinions  of  national  medical  specialty 
societies  and  national  voluntary  health 
organizations. 


Coding  guidelines  that  apply  to  all 
tests  are  included  in  each  proposed 
policy.  Some  policies  contain  additional 
coding  guidelines  relevant  for  the 
specific  test  or  group  of  tests  addressed 
in  the  policy. 

To  develop  national  coverage 
decisions  for  the  tests  assigned  to  each 
workgroup,  the  Committee  agreed  to  use 
one  of  two  approaches,  referred  to  as 
"inclusionary"  and  "exclusionary." 
Decisions  using  the  "inclusionary" 
approach  list  the  ICD-9-CM  codes  in 
the  following  two  categories:  ICD-9-CM 
Codes  Covered  by  Medicare  Program 
and  ICD-9-CM  Codes  Denied.  These 
decisions  do  not  list  the  codes  that 
require  additional  documentation  to 
support  medical  necessity. 

Tne  "exclusionary"  approach  was 
used  for  tests  for  which  LMRPs 
identified  a  large  number  of  acceptable 
ICD-9-CM  codes.  The  Committee  used 
this  approach  to  develop  a  proposed 
policy  on  blood  counts,  including 
complete  blood  counts.  In  lieu  of  listing 
all  the  ICD-9-CM  codes  that  support 
medical  necessity  of  a  test  or  group  of 
tests,  decisions  using  the 
"exclusionary  "  approach  list  ICD-9-CM 
codes  in  the  following  two  categories: 
ICD-9-CM  codes  denied  and  ICD-9-CM 
codes  that  do  not  support  medical 
necessity.  Any  diagnosis  code  not  listed 
in  either  of  those  two  categories  is 
presumed  to  support  the  medical 
necessity  of  the  billed  services. 

3.  Explanation  of  Effect  of  a  National 
Coverage  Decision 

A  national  coverage  decision  for  a 
diagnostic  laboratory  test  is  a  document 
that  includes  the  circumstances  under 
which  the  test  may  be  considered 
reasonable  and  necessary  and,  therefore 
payable  under  Medicare.  This  decision 
applies  nationwide  and  is  binding  on  all 
Medicare  carriers,  fiscal  intermediaries, 
peer  review  organizations,  health     • 
maintenance  organizations,  competitive 
medical  plans,  and  health  care 
prepayment  plans  when  published  in  a 
HCFA  program  manual  or  the  Federal 
Register.  The  decisions  published  in 
Addendum  B  of  this  proposed  rule 
would,  when  final,  be  national  coverage 
decisions  under  section  1862(a)(1)  of  the 
Act  and  regulations  codified  at 
§405.732.  When  final,  these  decisions 
may  not  be  disregarded,  set  aside,  or 
otherwise  reviewed  by  an 
Administrative  Law  Judge.  A  court's 
review  of  a  national  coverage  decision  is 
limited  to  whether  the  record  is 
incomplete  or  otherwise  lacks  adequate 
information  to  support  the  validity  of 
the  decision,  unless  the  case  has  been 
remanded  to  the  Secretary  to 
supplement  the  record  previously. 
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4.  Proposed  Decisions  Developed  by  the 
Committee 

The  committee  developed  proposed 
national  policy  decisions  for  the 
following  tests: 

•  Urine  bacterial  culture. 

•  Human  immunodeficiency  virus 
testing  (prognosis,  including 
monitoring). 

•  Human  immunodeficiency  virus 
(diagnosis). 

•  Blood  counts. 

•  Partial  thromboplastin  time. 

•  Prothrombin  time. 

•  Iron  studies. 

•  Blood  glucose. 

•  Glycated  hemoglobin/glycated 
protein. 

•  Thyroid  testing. 

•  Collagen  crosslinks. 

•  Lipids. 

•  Digoxin. 

•  Alpha-fetoprotein. 

•  Carcinoembronic  Antigen. 

•  Human  chorionic  gonadotropin. 

•  Tumor  antigen  by  immunoassay-CA 
125. 

•  Tumor  antigen  by  immunoassay-CA 
15-3/CA27.29. 

•  Tumor  antigen  by  immunoassay-CA 
19-9. 

•  Total  Prostate  specific  antigen. 

•  Gamma  glutamyltransferase. 

•  Hepatitis  panel. 

•  Fecal  occult  blood. 

5.  Request  for  Comments 

The  Committee  encourages  comment 
on  these  proposed  policies.  The 
Committee  recognizes  that  these 
proposed  policies  address  important 
and  complex  questions  concerning  the 
medical  necessity  of  clinical  diagnostic 
laboratory  services.  The  Committee 
sought  to  develop  evidence-based 
proposed  policies  for  clinical  diagnostic 
laboratory  services  that  promote 
program  integrity.  The  Committee  found 
it  difficult  to  do  this  in  some  cases 
because  generally  accepted  medical 
practice  may  include  testing  that  is 
excluded  by  statute  from  Medicare 
coverage,  for  example,  blood  glucose 
screening  of  patients  at  high  risk  for 
diabetes.  The  Committee  believes  that 
its  proposed  policies  address  many 
concerns  that  have  been  raised  by  the 
variation  among  LMRPs.  In  view  of  the 
short  time  period  allowed  by  the  BBA 
for  addressing  these  complicated  issues, 
the  Committee  requests  public 
comment,  particularly  from  those  with 
evidence  that  would  support  any 
proposed  chemges.  We  encourage 
commenters  to  submit,  with  their 
comments,  copies  of  medical  literature 
supporting  their  recommendation  for 
change,  rather  than  simply  providing 


the  references  to  appropriate  medical 
sources. 

6.  Ongoing  Coverage  Process 

The  Committee  discussed  whether 
there  should  be  an  ongoing  process  to 
update  these  policies,  once  they  are 
final,  and/or  to  develop  additional 
national  coverage  policies  for  other 
diagnostic  laboratory  tests  or  groups  of 
tests.  We  informed  the  Conunittee  about 
steps  we  are  taking  to  develop  a  process 
to  address  coverage  issues  for  all 
Medicare  services,  including  laboratory 
tests.  See  80  FR  22619  published  April 
27,  1999. 

The  Committee  discussed  how  this 
process  could  be  used  to  update  the 
national  coverage  policies  resulting 
fi'om  Committee  negotiations,  as  well  as 
to  develop  additional  policies.  We 
assured  Committee  Members  that  they 
would  have  an  opportimity  to  comment 
on  that  process  and  on  any  policies 
being  developed  using  that  process.  In 
light  of  the  information  provided  and 
recognizing  that  section  4554(b)(6)  of 
the  Balanced  Budget  Act  provides  an 
opportunity  for  public  notice  and 
comment  in  a  biennial  review  of 
laboratory  coverage  policies,  the 
Committee  discontinued  its  discussions 
about  whether  there  should  be  a 
separate  coverage  process  for  laboratory 
tests. 

C.  Appropriate  Use  of  Procedure  Codes 

Note:  Label  comments  about  this  section 
with  the  subject:  "Procedure  Codes". 

The  Committee  also  discussed  issues 
related  to  procedure  codes  and 
modifiers  under  HCFA's  Common 
Procedure  Coding  System  (HCPCS). 
HCPCS  codes  include  Current 
Procedural  Terminology  (CPT)  codes 
developed  by  the  CPT  Editorial  Panel  of 
the  American  Medical  Association 
(AMA)  that  are  copyrighted  by  the 
AMA.  The  Committee  reached 
consensus  that  certain  procedure  codes 
or  modifiers  should  be  clarified  in  this 
preamble. 

1.  Use  of  the  Word  "Screening"  in 
Descriptor 

Some  Committee  members  noted  that 
use  of  the  words  "screen"  or 
"screening"  in  the  descriptor  of  some 
CPT  codes  may  cause  confusion  in 
distinguishing  between  screening  for  a 
disease  or  disease  precursors  using  a 
laboratory  test  (which  is  generally 
excluded  from  Medicare  coverage),  and 
screening  for  a  specific  analyte  or  group 
of  related  analytes  using  a  laboratory 
test  (which  may  be  covered  under 
Medicare).  The  use  of  the  term 
"screening"  or  "screen"  in  these  CPT 


code  descriptors  does  not  necessarily 
describe  a  test  performed  in  the  absence 
of  signs  or  symptoms  of  an  illness, 
disease,  or  condition.  The  failure  to 
make  this  distinction  may  lead  to 
inappropriate  denial  of  claims. 

If  a  test  is  reasonable  and  necessary 
for  diagnosing  or  treating  a  beneficiary's 
medical  condition,  Medicare  covers 
testing  for  a  specific  analyte  or  group  of 
related  analytes,  even  though  the  words 
"screen"  or  "screening"  may  appear  in 
the  CPT  code  descriptor  for  the  test. 
Examples  of  CPT  codes  where  screening 
for  an  analyte  may  be  used 
diagnostically  include  the  following: 

•  83068:  Hemoglobin;  unstable, 
screen. 

•  86255:  Fluorescent  noninfectious 
agent  emtibody;  screen,  each  antibody. 

•  87081:  Culture  bacterial;  screening, 
for  single  organisms. 

We  will  include  this  clarification  in 
instructions  we  issue  to  the  contractors. 

2.  Multiple  Testing 

Committee  members  also  noted 
potential  confusion  about  multiple 
claim  submissions  by  a  laboratory  for 
the  same  CPT  code  for  the  same 
beneficiary  for  the  same  day.  Generally, 
multiple  testing  is  considered  to  be 
duplicative  and  is  not  payable  under 
Medicare.  Under  certain  circumstances, 
however,  claims  for  multiple  services 
assigned  the  same  CPT  code  may  be 
submitted  because  the  multiple  services 
are  medically  necessary  to  diagnose  or 
treat  the  beneficiary's  condition.  In 
these  circumstances,  presently  the 
laboratory  must  use  CPT  modifier  "- 
59."  CPT  modifier  "-59"  is  defined  in 
Appendix  A  of  Current  Procedural 
Terminology,  Fourth  Edition  in  part,  as 
follows: 

Distinct  procedural  service:  Under  certain 
circumstances,  the  physician  may  need  to 
indicate  that  a  procedure  or  service  was 
distinct  or  independent  from  other  services 
performed  on  the  same  day.  Modifier  "-59" 
is  used  to  identify  procedures/services  that 
are  not  normally  reported  together,  but  are 
appropriate  under  the  circumstances.  This 
may  represent  a  different  session  or  patient 
encounter,  different  procedure  or  surgery, 
different  site  or  organ  system,  separate 
incision/excision,  separate  lesion,  or  separate 
injury  (or  area  of  injury  in  extensive  injuries) 
not  ordinarily  encountered  or  performed  on 
the  same  day  by  the  same  physician. 

This  modifier  replaced  the  previous 
HCPCS  modifier  "GB"  (Distinct 
procedural  service). 

A  few  examples  of  appropriate  use  of 
CPT  modifier  "-59"  are  the  following: 

•  Biochemical  studies  performed  on 
different  samples,  for  example,  renins 
(CPT  code  84244). 
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and  accuracy  of  claims  submissions. 
Generally,  physicians  maintain 
information  in  the  patient's  medical 
record,  and  laboratories  maintain  the 
information  provided  to  them  by  the 
ordering  physician.  To  promote 
uniformity,  the  Committee's  consensus 
was  that  we  propose  a  codified 
regulation  addressing  documentation 
and  recordkeeping  requirements  for 
clinical  diagnostic  laboratory  services 
consistent  with  present  practices. 

We  are  proposing  to  add  a  new 
paragraph  (d)(2)(i)  to  §410.32  to  clarify 
that  the  ordering  physician  is 
responsible  for  maintaining 
documentation  of  medical  necessity  in 
the  beneficiary's  medical  record.  In 
addition,  we  are  proposing  to  add 
paragraph  (d)(2)(ii)  to  §  410.32  to  clarify 
that  the  entity  submitting  the  claim 
must  maintain  the  documentation  it 
receives  from  the  ordering  physician 
and  the  documentation  that  the  claim 
information  that  it  submitted  to  the 
Medicare  contractor  accurately  reflects 
the  documentation  received  from  the 
ordering  physician. 

We  are  also  proposing  to  add  a  new 
paragraph  (d)(2)(iii)  to  §  410.32  to  clarify 
that  the  entity  submitting  the  claim  may 
request  additional  diagnostic  and  other 
information  to  document  that  the 
services  it  bills  are  reasonable  and 
necessary.  Exeimples  of  situations  in 
which  a  billing  entity  may  wish  to  seek 
additional  docimientation  may  include, 
but  would  not  be  limited  to,  situations 
where  diagnostic  information  is  not 
submitted  with  an  order  for  a  test  for 
which  there  is  a  national  coverage 
decision  or  LMRP;  where  data  analysis 
indicate  that  the  particular  beneficiary 
may  exceed  applicable  frequency 
parameters  for  this  particular  test,  or 
where  there  is  an  indication  of  potential 
aberrant  utilization.  In  making  requests 
for  additional  information,  laboratories 
should  focus  their  requests  on  material 
relevant  to  medical  necessity  of  the 
services  billed.  In  addition, 
documentation  requests  must  take  into 
account  current  rules  and  regulations 
related  to  patient  confidentiality  that  are 
applicable  in  the  area  where  the 
physician  is  practicing. 

2.  Submission  of  Documentation 

The  Committee  discussed  who  should 
be  responsible  for  supplying 
documentation  when  a  Medicare 
contractor  reviews  a  laboratory  claim. 
The  Committee  acknowledges  that,  for 
program  integrity  purposes.  Medicare 
make  payments  only  for  services  that 
are  reasonable  and  necessary  under 
Medicare.  The  Committee  consensus  is 
based  on  the  general  principle  that 
physicians  and  laboratories  may  each  be 


requested  to  provide  the  information 
that  they  maintain  (as  described  below) 
but  does  not  alter  the  responsibility  of 
the  entity  submitting  the  claim. 

Specifically,  the  Committee 
consensus  was  "that,  upon  request, 
laboratories  must  supply  documentation 
that  they  maintain,  such  as  the 
requisition  from  the  ordering  physician. 
We  are  proposing  to  add  a  new 
paragraph  (d)(3)(i)  to  §  410.32(d)  to 
specify  that,  upon  request,  the  entity 
submitting  the  claim  must  provide  the 
following  information:  (1) 
Documentation  of  the  physician's  order 
for  the  service  billed,  including 
information  sufficient  to  enable  us  to 
identify  and  contact  the  ordering 
physician;  (2)  documentation  showing 
accurate  processing  of  the  order  and 
submission  of  the  claim;  and,  (3) 
diagnostic  and  other  medical 
information  that  supports  medical 
necessity  supplied  to  the  laboratory  by 
the  ordering  physician  or  qualified 
nonphysician  practitioner,  including 
any  ICD-9-CM  code  or  narrative 
description  supplied. 

The  entity  submitting  a  claim  is 
responsible  for  documentation  of 
medical  necessity  of  the  services  to 
justify  and  support  Medicare  payment 
of  the  claim.  Some  Committee  members, 
however,  expressed  concerns  about 
protecting  beneficiary  confidentiality  if 
laboratories  are  required  to  handle 
beneficiary  medical  records.  The 
Committee  agreed  that  if  the 
information  supplied  by  the  entity 
submitting  the  claim  (laboratory)  was 
not  sufficient  to  demonstrate  that  the 
services  were  reasonable  and  necessary, 
then  we  would  seek  additional 
information  directly  from  the  ordering 
physician.  If  the  ordering  physician 
does  not  supply  the  information,  we 
will  notify  the  laboratory  and  deny  the 
claim. 

We  are  proposing  to  add  a  new 
paragraph  (d)(3)(ii)  to  §410.32  to  specify 
that,  if  the  documentation  provided 
under  paragraph  (d)(3)(i)  by  the  entity 
submitting  the  claim  does  not 
demonstrate  that  the  service  is 
reasonable  and  necessary,  we  would 
take  the  following  actions:  (1)  provide 
the  ordering  physician  information 
sufficient  to  identify  the  claim  being 
reviewed;  (2)  request  from  the  ordering 
physician  those  parts  of  a  beneficiary's 
medical  record  that  are  relevant  to  the 
specific  claim(s)  being  reviewed;  and  (3) 
if  the  ordering  physician  does  not 
supply  the  documentation  requested, 
inform  the  entity  submitting  the  claim(s) 
that  the  documentation  has  not  been 
supplied  and  deny  the  claim. 

Since  the  entity  submitting  the  claim 
would  be  the  entity  to  experience  a 
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payment  denial  if  documentation  does 
not  support  the  medical  necessity  of  the 
claim,  the  Committee  agreed  that  the 
basic  premise  that  Medicare  would  seek 
additional  diagnostic  and  other  medical 
information  from  the  entity  that  usually 
maintains  that  documentation — the 
ordering  physician — does  not  preclude 
the  laboratory  from  requesting 
additional  diagnostic  or  other  medical 
information  from  the  ordering  provider. 
In  making  requests  for  additional 
information,  laboratories  must  focus 
their  request  for  additional  information 
on  material  relevant  to  medical 
necessity.  In  addition,  documentation 
requests  must  take  into  account  current 
rules  and  regulations  related  to  patient 
confidentiality  that  are  applicable  in  the 
area  where  the  physician  is  practicing. 

Similar  to  proposed  paragraph 
(d}(2)(iii)  of  §410.32,  we  are  proposing 
to  add  a  new  paragraph  (d)(3)(iii)  to 
§  410.32  to  state  that  the  entity 
submitting  the  claim  may  request 
additional  diagnostic  and  other  medical 
information  to  document  that  the 
services  for  which  it  bills  are  reasonable 
alid  necessary.  When  such  a  request  is 
made,  it  must  be  focused  on  material 
relevant  to  the  medical  necessity  of  the 
specific  test{s),  taking  into  consideration 
current  rules  and  regulations  on  patient 
confidentiality. 

3.  Signature  on  Requisition 

Section  410.32(a)  requires  that  all 
diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic 
tests  must  be  ordered  by  the  physician 
who  is  treating  the  beneficiary  for  a 
specific  medical  problem  and  who  uses 
the  results  in  the  management  of  the 
beneficiary's  specific  medical  problem. 
Some  have  interpreted  this  regulation  to 
require  a  physician's  signature  on  the 
requisition  as  documentation  of  the 
physician's  order.  Regulations 
implementing  the  Clinical  Laboratory 
Improvement  Act  (CLIA)  at  §493.1105, 
relating  to  the  requisition  specify  that  a 
laboratory  must  perform  services  only  at 
the  written  or  electronic  request  of  an 
authorized  person.  Further,  this  section 
permits  oral  requests  for  laboratory 
services  only  if  the  laboratory 
subsequently  requests  written 
authorization  for  the  testing  within  30 
days.  While  the  signature  of  a  physician 
on  a  requisition  is  one  way  of 
documenting  that  the  treating  physician 
ordered  the  test,  it  is  not  the  only 
permissible  way  of  documenting  that 
the  test  has  been  ordered. 

The  Committee  consensus  is  that  this 
issue  would  be  resolved  by  our 
publication  of  an  instruction  to 
Medicare  contractors  clarifying  that  the 
signature  of  the  ordering  physician  is 


not  required  for  Medicare  purposes  on 
a  requisition  for  a  clinical  diagnostic 
laboratory  test.  We  will  issue  a  program 
instruction  that  reiterates  this  point. 

4.  Retention  of  Records 

The  Committee  discussed  the  length 
of  time  that  records  to  document 
medical  necessity  for  clinical  diagnostic 
laboratory  services  must  be  retained. 
The  Committee  consensus  was  to 
identify,  in  this  preamble,  current 
record  retention  requirements  in  Federal 
law.  The  provisions  of  the  Federal 
statutes  and  regulations  that  pertain 
specifically  to  retention  of  records 
related  to  laboratory  testing,  including  a 
brief  summary  of  those  provisions  are 
set  forth  as  follows: 

•  42  CFR  482.24(b)(1),  "Condition  of 
Participation  for  Hospitals — Stemdard: 
Form  and  Retention  of  Record"  specifies 
that  medical  records  must  be  retained  in 
their  original  or  legally  reproduced  form 
for  at  least  5  years. 

-    •  42  CFR  488.5(a)  and  488.6,  which 
discuss  accreditation  standards  for 
hospitals  or  other  providers  or  suppliers 
deemed  to  meet  applicable  Medicare 
conditions  of  participation,  include 
record  retention  standards. 

•  42  CFR  493.1105,  which 
implements  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA),  specifies  that  records  of  test 
requisitions  or  test  authorizations  must 
be  retained  for  a  minimum  of  2  years. 
The  patient's  chart  or  medical  record,  if 
used  as  the  test  requisition,  must  be 
retained  for  a  minimum  of  2  years  and 
must  be  available  to  the  laboratory  at  the 
time  of  testing  and  be  available  to  us 
upon  request. 

•  42  CFR  493.1107  specifies  that 
records  of  patient  testing,  including,  if 
applicable,  instrument  printouts,  must 
be  retained  for  at  least  2  years. 
Immunohematology  and  transfusion 
records  must  be  retained  for  no  less  than 
5  years  in  accordance  with  21  CFR  part 
606,  subpart  I. 

•  42  CFR  493.1107  and  1109  state 
that  records  of  blood  and  blood  product 
testing  must  be  maintained  for  a  period 
not  less  than  5  years  after  processing 
records  have  been  completed,  or  6 
months  after  the  latest  expiration  date, 
whichever  is  the  later  date,  in 
accordance  with  21  CFR  606.160(d). 

•  42  CFR  493.1257(g)  specifies  that 
the  laboratory  must  retain  all  slide 
preparation  for  cytology  exams  for  5 
years  from  the  date  of  examination,  or 
slides  may  be  loaned  to  proficiency 
testing  programs,  in  lieu  of  maintaining 
them  for  this  time  period. 

•  42  CFR  1003.132,  related  to  civil 
monetary  penalties,  assessments,  and 
exclusions,  states  that  an  action  must 


begin  within  6  years  from  the  date  on 
which  the  claim  was  presented,  the 
request  for  payment  was  made,  or  the 
incident  occurred. 

E.  Procedures  for  Filing  Claims 

Note:  Label  comments  about  this  section 
with  the  subject:  "Claims  Processing". 

1.  Coding  of  Narrative  Diagnoses 

Most  laboratory  claims  are  submitted 
to  us  electronically.  Laboratories  that 
receive  narrative  diagnosis  information 
from  an  ordering  physician  must 
translate  that  information  into  an 
appropriate  diagnosis  code  (ICD-9-CM 
code)  to  submit  the  claim  electronically. 
The  Committee  discussed  policies  for 
assigning  an  ICD-9-CM  code  if  there  is 
not  an  exact  match  between  the  code 
descriptor  and  the  narrative  the 
laboratory  received  from  the  ordering 
physician.  The  Committee  consensus 
was  that  an  appropriate  diagnosis  code 
may  be  assigned  to  a  narrative,  even  if 
the  wording  of  the  narrative  does  not 
exactly  match  the  code  descriptor  for 
the  ICD-9-CM  code.  If  an  ICD-9-CM 
code  is  submitted  by  the  ordering 
physician,  laboratories  must  use  that 
code  in  submitting  the  claim  imless  the 
laboratory  has  obtained  documentation 
from  the  physician  to  support  altering 
the  code.  For  example,  if  a  physician 
submits  an  incomplete  code  (diat  is, 
only  3  digits  of  a  code  that  requires  5 
digits),  the  laboratory  must  docimient 
the  appropriate  subclassification  if  it  is 
required  to  report  a  code  on  the  claim. 
We  will  include  this  clarification  in 
future  program  instructions. 

2.  Limitation  on  Number  of  Diagnoses 

The  Committee  discussed  variation 
among  Medicare  contractor's  in  the 
number  of  ICD-9-CM  codes  on  a  claim 
form  that  the  contractor's  computer 
systems  will  accept.  If  a  contractor's 
system  accepts  a  limited  number  of 
codes,  a  claim  may  be  denied  even  if  the 
physician  who  ordered  the  test  supplied 
a  code  that  would  support  the  medical 
necessity  of  the  test.  The  Committee  was 
informed  that,  when  proposed  HIPAA 
standards  are  implemented,  eight  ICD- 
9-CM  codes  will  be  permitted  on 
electronic  claims.  Committee  members 
provided  information  indicating  that 
this  number  would  be  sufficient  for  the 
vast  majority  of  claims. 

Until  HIPAA  standards  permitting 
eight  ICD-9-CM  codes  are 
implemented.  Medicare  contractors, 
whose  systems  accept  fewer  than  eight 
ICD-9-CM  codes  in  the  diagnoses  field, 
would  permit  the  laboratory  to  submit 
additional  codes  in  the  narrative  field. 
If  it  would  require  the  Medicare 
contractor  to  make  a  change  in  its 
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3.  Matching  of  Diagr  osis  to  Procedure 

All  Medicare  cont  actors  presently 
process  claims  using  any  diagnosis-to- 
procedure  code  matching  supplied  by 
the  laboratory.  Somd  Committee 
members  wished  to  fend  a  way  to  have 
contractors  examinejall  submitted 
codes.  The  Conmiittfce  consensus  was 
that,  in  the  absence  (»f  matching  of  codes 
supplied  by  the  labo  ratory,  Medicare 
contractors  must  exa  mine  all  submitted 
codes  on  prepayment  review,  taking 
into  account  progran  i  integrity  concerns. 
Claims  will  not  be  d  snied  solely 
because  there  is  no  r  latching  of 
diagnosis  and  procedure  codes  on  the 
claim  form.  We  will  include  this 
clarification  in  futiu  5  instructions  to  our 
contractors. 

The  Committee  all  o  discussed  ways 
of  avoiding  denial  o  an  entire  claim  if 
it  is  submitted  with  iiagnosis  codes  for 
multiple  procedures  (tests)  and  one  of 
the  diagnosis  codes  ndicates  screening, 
but  the  laboratory  dc  es  not  link  the 
diagnosis  and  procei  lure  codes.  The 
Committee  was  cone  erned  that  absent 
information  indicati  ig  which  test(s)  is 
performed  for  which  diagnosis,  the 
contractor  may  deny  all  of  the  claimed 
services  after  examii  ling  the  diagnosis 
codes. 

The  Committee  cc  nsensus  was  that 
laboratories  have  th«  option  of 
submitting  a  separat  3  claim  for  the 
procedure  that  is  no  covered  by 
Medicare.  We  woulc  instruct  the 
Medicare  contractor  >  to  allow  this 
option. 

In  order  to  ensure  that  noncovered 
procedures  can  be  ic  entified,  ordering 
providers  must  supj  ly  to  the  laboratory 
the  necessary  inforn  ation  to  specifically 
identify  any  noncov  ;red  test  ordered, 
such  as  a  test  ordere  i  for  screening 
purposes.  When  thii  information  is 
supplied  to  the  labo  atory,  the 
laboratory  must  sup  )ly  this  information 
with  any  claim  for  t  le  noncovered 
service.  For  examph  ,  when  an  ICD-9- 
CM  code  that  indica  tes  screening  is 
provided  by  the  phy  sician,  the 
laboratory  must  either  submit  a  separate 
claim  for  the  proced  ure  that  is  not 
covered  by  Medicar  i  or  match  that  code 
on  a  claim  form  witi  i  the  CPT  code(s) 
provided  for  that  pu  rpose. 

F.  Limitation  on  Fre  juency 

Note:  Label  commer  ts  about  this  section 
with  the  subject:  "Fret  uency". 


Section  4554(b)(2)  of  the  BBA 
instructs  the  Committee  to  negotiate 
policies  that  take  into  consideration 
"Limitations  on  frequency  of  coverage 
for  the  same  tests  performed  on  the 
same  individual." 

1.  Notice  of  Frequency  Screens 

The  Committee  discussed  the  use  of 
frequency  screens  and  their  impact  on 
the  laboratory  community.  Some 
Committee  members  noted  that,  since 
frequency  screens  are  a  program 
integrity  tool  and  therefore  are  not 
published,  there  is  no  means  for  a 
laboratory  to  know  when  a  claim  would 
be  reviewed  and  perhaps  denied  in  the 
absence  of  additional  documentation  of 
medical  necessity.  After  studying  the 
data  on  frequency  denials  and 
discussing  the  issue,  we  agreed  that  a 
frequency  screen  would  not  result  in  a 
frequency-based  denial  unless 
information  published  by  us  or  our 
contractor  includes  an  indication  of  the 
frequency  that  is  generally  considered 
reasonable  utilization  of  that  test  for 
Medicare  payment  purposes. 

We  will  issue  instructions  to 
Medicare  contractors  through  a  revision 
to  the  program  integrity  sections  of  the 
Medicare  Carriers  Manual  and  Fiscal 
Intermediary  Manual.  In  the  future,  we 
will  be  moving  this  information  to  the 
Program  Integrity  Manual.  These 
instructions  will  provide  that,  except  for 
egregious  utilization,  contractors  may 
not  use  a  frequency  screen  that  could 
result  in  a  frequency-based  denial 
unless  the  contractor  has  published 
information  about  the  appropriate 
frequency  for  the  service  or  unless  we 
have  published  information  about  the 
appropriate  frequency  in  a  national 
coverage  decision.  The  information 
regarding  appropriate  frequency  either 
may  include  the  frequency  with  which 
the  service  is  generally  considered 
reasonable  utilization  for  Medicare 
purposes  or  may  be  an  absolute  limit  on 
coverage.  The  information  must  be 
published  in  advance  of  implementation 
of  a  frequency  screen  in  a  form,  such  as 
a  contractor  bulletin,  that  is  widely 
disseminated  to  affected  providers  and 
suppliers.  The  contractor  must  consult 
with  appropriate  advisors,  including 
medical  specialty  and  other 
organizations  before  developing  and 
publishing  local  frequency  information 
for  a  clinical  diagnostic  laboratory  test. 
Local  frequency  information  for  a 
particular  test  may  not  conflict  with  a 
national  coverage  decision  or  policy  that 
includes  frequency  information  for  that 
test. 

If  a  Medicare  contractor  has  been 
applying  a  frequency  screen  in  the 
absence  of  published  information  about 


the  frequency  expectation,  the 
contractor  must  either  publish 
information  about  the  appropriate 
frequency  or  stop  using  the  frequency 
screen.  Frequency  screens  that  can 
result  in  denial  must  not  be  more 
restrictive  than  the  frequency  described 
in  the  published  information. 
Contractors  may,  however,  continue  to 
deal  with  egregious  utilization  without 
prior  publication  of  frequency 
information  by  using  Category  III  edits 
described  in  section  7506.2  of  the 
Medicare  Carriers  Manual,  which  are 
typically  provider  specific. 

2.  Automatic  Denial  and  Manual  Review 

The  Committee  discussed  Medicare 
policy  on  automatic  denieils  of 
laboratory  claims  as  the  policy  applies 
to  frequency  screens.  The  Committee 
consensus  is  that  the  current  policy 
regarding  automatic  denial  and  manual 
review  of  claims  as  stated  in  Medicare 
Carriers  Manual  sections  7505.1  and 
7506  is  appropriate  and  should  be 
codified  in  regulations. 

We  are  proposing  to  add  a  new 
paragraph  (d)(4)  to  §  410.32  to  provide 
that,  except  in  limited  and  specified 
circumstances  as  described  below,  we 
will  not  deny  a  claim  for  services  that 
exceed  utilization  parameters  without 
reviewing  all  relevant  documentation 
submitted  with  the  claim  (for  example, 
justifications  prepared  by  providers  or 
suppliers,  primary  and  secondary 
diagnoses,  and  copies  of  medical 
records).  We,  however,  may 
automatically  deny  a  claim  without  any 
manual  review  under  the  following 
circumstances:  (1)  If  a  national  coverage 
decision  or  policy  or  LMRP  review 
policy  specifies  the  circumstances 
under  which  a  service  is  denied  and 
those  circumstances  exist,  or  the  service 
is  specifically  excluded  from  Medicare 
coverage  by  statute;  or  (2)  if  we 
determine  that  a  specific  provider  or 
supplier  has  engaged  in  egregious 
overutilization  of  a  particular  service 
and  the  claim  is  for  that  service. 

3.  Notice  to  Beneficiaries 

The  Committee  discussed  the  impact 
of  frequency  screens  on  laboratories 
furnishing  services  to  beneficiaries  who 
use  multiple  laboratories.  Several 
Committee  members  suggested 
proposals  for  notifying  beneficiaries  of 
frequency  denials  and  requesting  that 
they  advise  their  physicians  of  the 
denial  in  an  effort  to  encourage  the 
physician  to  obtain  an  advance 
beneficiary  notice.  Such  a  notification 
mechanism  would  be  costly  to 
Medicare,  would  frequently  and 
inaccurately  identify  potential  denial 
situations  due  to  time  lags  between 
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receipt  of  services,  and  may  be 
confusing  to  beneficiaries.  Some 
members  of  the  Committee  expressed 
concern  that  such  a  mechanism  may 
have  the  unintended  effect  of 
beneficiaries  faihng  to  receive  necessary 
services.  The  Committee  could  not  agree 
to  a  specific  proposal  and  therefore  we 
are  soliciting  new  ideas  for  addressing 
this  problem  from  Committee  members 
as  well  as  others.  We  are  especially 
interested  in  ideas  that  include  shared 
responsibility  for  solving  the  problem. 

4.  Consistent  Remittance  Message 

Some  Committee  Members  expressed 
concern  that  HCFA  may  not  be  using  a 
consistent  denial  message  to  indicate 
claims  that  are  denied  for  excess 
frequency.  We  agreed  to  instruct  the 
Medicare  claims  processing  contractors 
(carriers  and  fiscal  intermediaries)  to 
consistently  use  remittance  advice 
language  that  identifies  the  reason  for 
denial  as  excessive  frequency.  The 
language  would  read  as  follows:  "Claim/ 
service  denied/reduced  because  the 
payer  deems  the  information  submitted 
does  not  support  this  level  of  service, 
this  many  services,  this  length  of  service 
or  this  dosage." 

rv.  Other  Topics  Discussed  by  the 
Committee 

The  Committee  also  discussed  some 
topics  that  we  identified  as  outside  the 
scope  of  the  negotiations,  but  are  of 
concern  to  some  Conunittee  members. 
The  Committee  discussed  Medicare 
provisions  on  limitation  of  liability 
(sometimes  called  waiver  of  liability)  in 
the  context  of  laboratory  services.  These 
provisions  are  currently  found  in 
section  1879  of  the  Social  Seciuity  Act, 
42  CFR  part  411,  subpart  K,  section 
7330  of  the  Medicare  Carriers  Manual, 
section  3440—3446.9  of  the  Fiscal 
Intermediary  Manual,  and  any  currently 
applicable  rulings.  If  prerequisites  for 
waiver  of  liability  in  these  provisions 
are  met,  these  provisions  are  equally 
applicable  to  laboratory  services.  If  we 
issue  revisions  or  clarifications  of  these 
policies  in  the  future,  the  revisions 
would  be  applicable  to  all  providers/ 
suppliers,  including  laboratories,  unless 
otherwise  stated. 

V.  Provisions  of  the  Proposed 
Regulations 

This  proposed  rule  would  establish 
uniform  national  coverage  and 
administrative  policies  for  clinical 
diagnostic  laboratory  services  payable 
under  Medicare  Part  B.  This  proposed 
rule  would  promote  Medicare  program 
integrity  and  national  uniformity  and 
would  simplify  administrative 
requirements  for  clinical  diagnostic 


laboratory  services.  These  regulations 
do  not  provide,  or  purport  to  provide, 
any  immunities  or  safe  harbors. 
Additionally,  these  regulations  do  not 
limit  any  criminal,  civil,  or 
administrative  law  enforcement  and 
overpayment  actions.  These  Medicare 
policies  apply  to  all  Medicare 
contractors  processing  Part  B  laboratory 
claims,  including  fiscal  intermediaries. 
The  changes  we  would  make  to  42  CFR 
part  410  are  set  forth  as  follows: 

•  We  are  proposing  to  redesignate 
paragraph  (d)  introductory  text  as 
paragraph  (d)(1)  and  adding  a  heading. 

•  We  are  proposing  to  redesignate 
paragraphs  (d)(1)  through  (d)(7)  as 
paragraphs  (d)(l)(i)  through  (d)(l)(vii). 

•  We  are  proposing  to  add  a  new 
paragraph  (d)(2)  to  §410.32  that  would 
outline  documentation  and 
recordkeeping  requirements  related  to 
clinical  diagnostic  laboratory  tests.  The 
proposed  documentation  and 
recordkeeping  requirements  read  as 
follows: 

+  Paragraph  (d)(2)(i)  would  specify 
that  the  physician  (or  qualified 
nonphysician  practitioner)  who  orders 
the  service  must  maintain 
dociunentation  of  medical  necessity  in 
the  beneficiary's  medical  record. 

+  Paragraph  (d)(2)(ii)  would  require 
the  entity  submitting  the  claim  to 
maintain  documentation  it  receives 
from  the  ordering  physician  and 
information  documenting  that  the  claim 
submitted  accurately  reflects  the 
information  it  received  from  the 
ordering  physician. 

+  Paragraph  (d)(2)(iii)  would 
authorize  the  entity  submitting  the 
claim  to  request  additional  diagnostic 
and  other  medical  information  to 
document  that  the  services  it  bills  are 
reasonable  and  necessary.  This  request 
must  be  relevant  to  the  medical 
necessity  of  the  specific  test(s),  and  take 
into  consideration  current  rules  and 
regulations  on  patient  confidentiality. 

•  We  are  proposing  to  add  a  new 
paragraph  (d)(3)  to  §410.32  relating  to 
claims  review. 

+  Paragraph  (d)(3)(i)  would  specify 
that  the  entity  submitting  the  claim 
must  provide  documentation  of  the 
physician's  order  for  the  service  billed, 
showing  accurate  processing  and 
submission  of  the  claim,  and  diagnostic 
or  other  medical  information  supplied 
to  the  laboratory  by  the  ordering 
physician  or  qualified  nonphysician 
practitioner,  including  any  ICD-9-CM 
code  or  narrative  description  supplied. 

+  Paragraph  (d)(3)(ii)  would  specify 
that  if  the  dociunentation  submitted  by 
the  laboratory  does  not  demonstrate  that 
the  service  is  reasonable  and  necessary, 
we  will  provide  the  ordering  physician 


information  sufficient  to  identify  the 
claim  being  reviewed  and  request  from 
the  ordering  physician  those  parts  of  the 
beneficiary's  medical  record  that  are 
relevant  to  the  claim(s)  being  reviewed. 
If  the  documentation  is  not  provided 
timely,  we  will  notify  the  billing  entity 
and  deny  the  claim. 

+  Paragraph  (d)(3)(iii)  would 
authorize  the  entity  submitting  the 
claim  to  request  additional  diagnostic 
and  other  medical  information  that  is 
relevant  to  the  medical  necessity  of  the 
specific  services  from  the  ordering 
physician  consistent  with  applicable 
patient  confidentiality  laws  and 
regulations. 

•  We  are  proposing  to  add  a  new 
paragraph  (d)(4)  to  §410.32  to  outline 
when  we  may  deny  a  claim  without 
manual  review. 

+  Paragraph  (d)(4)(i)  would  state  that 
unless  indicated  in  paragraph  (d)(4)(ii), 
we  will  not  deny  a  claim  for  services 
that  exceed  utilization  parameters 
without  reviewing  all  relevant 
documentation  submitted  with  the 
claim. 

+  Paragraph  (d)(4)(ii)  would  permit 
automatic  denial  of  claims  when  there 
is  a  national  coverage  decision,  or  LMRP 
that  specifies  the  circumstances  under 
which  the  service  is  denied,  the  statute 
excludes  Medicare  coverage  for  the 
service,  or  the  specific  provider  or 
supplier  has  engaged  in  egregious 
overutilization  of  the  service  and  the 
claim  is  for  that  service. 

VI.  Efifective  Date  of  Provisions 

The  Committee  discussed  the 
appropriate  effective  date  of  the 
provisions  for  which  it  reached 
consensus.  Changes  or  clarifications 
resulting  from  the  Committee's 
negotiations  will  impact  each  entity 
submitting  the  claim  differently  (for 
example,  variance  in  the  time  frame  for 
computer  systems  and  software  updates 
in  accordance  with  this  proposed 
regulation,  compliance  with  the 
comprehensive  HIPAA  administrative 
simplification  regulations,  etc.).  We 
especially  are  concerned  about  smaller 
entities  because  of  the  lack  of  resources 
at  their  disposal  to  identify  and 
implement  changes.  Due  to  such 
differences  among  laboratories  and 
physician  offices,  the  Committee 
recommended  that  HCFA  provide  an 
extended  period  of  advance  notification 
prior  to  implementation.  We  note  that 
the  national  coverage  decisions 
included  in  addendum  B  effect 
approximately  60  percent  of  the  total 
volume  of  laboratory  services  billed  to 
the  Medicare  program.  The  Committee 
is  concerned  that  there  be  an  adequate 
opportunity  to  educate  the  community 
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We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  document  that  contain 
information  collection  requirements: 

Documentation  and  Recordkeeping 
Requirements 

In  simimary.  §410.32(d)(2)(i)  requires 
the  physician  or  (qualified  nonphysican 
practitioner,  as  defined  in  paragraph 
(a)(3)  of  this  section),  who  orders  the 
service  to  maintain  documentation  of 
medical  necessity  in  the  beneficiary's 
medical  record. 

While  this  requirement  is  subject  to 
the  FRA,  we  believe  that  the  burden 
associated  with  this  requirement  is 
exempt  from  the  PRA,  as  defined  in  5 
CFR  1320.3(b)(2),  because  this 
requirement  is  considered  a  usual  and 
customary  business  practice. 

Submitting  the  Claim 

In  summary,  §410.32(d)(2)(ii)  requires 
an  entity  submitting  the  claim  to 
maintain  the  following  documentation: 

•  The  documentation  that  it  receives 
from  the  ordering  physician. 

•  The  documentation  that  the 
information  that  it  submitted  with  the 
claim  accurately  reflects  the  information 
it  received  from  the  ordering  physician. 

While  this  requirement  is  subject  to 
the  PRA,  we  believe  that  the  burden 
associated  with  this  requirement  is 
exempt  from  the  PRA,  as  defined  in  5 
CFR  1320.3(b)(2),  because  this 
requirement  is  considered  a  usual  and 
customary  business  practice. 

Entity  Request  for  Additional 
Information 

In  summary,  §410.32(d)(2)(iii) 
requires  that  an  entity  submitting  a 
claim  may  request  additional  diagnostic 
and  other  information  to  document  that 
the  services  it  bills  are  reasonable  and 
necessary.  If  the  entity  requests 
additional  documentation,  it  must 
request  material  relevant  to  the  medical 
necessity  of  the  specific  test(s),  taking 
into  consideration  current  rules  and 
regulations  on  patient  confidentiality. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for 
the  physician  or  (qualified  nonphysican 
practitioner,  as  defined  in  paragraph 
(a)(3)  of  this  section),  who  orders  the 
service,  to  disclose  additional  diagnostic 
and  other  information  to  the  entity 
submitting  the  claim  that  demonstrates 
that  the  services  it  bills  are  reasonable 
and  necessary.  While  this  requirement 
is  subject  to  the  PRA,  we  believe  that 
the  burden  associated  with  this 
requirement  is  exempt  from  the  PRA,  as 
defined  in  5  CFR  1320.3(b)(2),  because 
this  requirement  is  considered  a  usual 
and  customary  business  practice. 


Claims  Review:  Documentation 
Requirements 

In  summary,  §410.32(d)(3)(i)  requires 
that  an  entity  submitting  a  claim 
provide  to  HCFA  upon  request;  1) 
docimientation  of  the  physician's  order 
for  the  service  billed  (including 
information  sufficient  to  enable  HCFA 
to  identify  and  contact  the  ordering 
physician),  2)  documentation  showing 
accurate  processing  of  the  order  and 
submission  of  the  claim  and,  3)  any 
diagnostic  or  other  medical  information 
supplied  to  the  laboratory  by  the 
ordering  physician,  including  any  ICD- 
9-CM  code  or  narrative  description 
supplied. 

In  summary,  §  410.32(d)(3)(iii) 
authorizes  the  entity  submitting  the 
claim  to  request  additional  diagnostic 
and  other  medical  information  that  is 
relevant  to  the  medical  necessity  of  the 
specific  services  from  the  ordering 
physician  consistent  with  applicable 
patient  confidentiality  laws  and 
regulations. 

Since  these  reporting  requirements 
would  be  imposed  pursuant  to  the 
conduct  of  an  administrative  action 
and/or  audit,  these  requirements  are  not 
subject  to  the  PRA  as  defined  under  5 
CFR  1320.4(a)(2). 

If  you  have  any  comments  on  any  of 
these  information  collection  and 
recordkeeping  requfrements,  please  mail 
the  original  and  3  copies  directly  to  the 
following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Standards  cuid  Security  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Attn:  John  Burke 
HCFA-3250-P 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New 
Executive  Office  Building, 
Washington,  DC  20503,  Attn: 
Allison  Eydt,  HCFA  Desk  Officer. ' 

Vm.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

IX.  Regulatory  Impact  Analysis 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
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Order  (EO)  12866,  the  Unfunded 
Mandates  Reform  Act  of  1995,  and  the 
Regulatory  Flexibility  Act  (RFA)  (Public 
Law  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  annually). 

Section  1102(b)  of  the  Social  Security 
Act  (the  Act)  requires  us  to  prepare  a 
regulatory  impact  analysis  (RIA)  if  a  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  nu-al  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

A.  Executive  Order  12866 

The  intent  of  this  Proposed  rule  is  to 
promote  program  integrity  and  national 
uniformity  and  simplify  administrative 
procedures  for  clinical  diagnostic 
laboratory  services.  We  do  not  expect 
the  provisions  of  this  proposed  rule  to 
have  a  significant  cost  effect  upon 
providers  or  suppliers.  The  provisions 
of  the  proposed  rule,  for  the  most  part, 
are  administrative  and  state  explicitly 
and  codify  practices  that  are  currently 
in  effect.  That  is,  physicians  maintain 
documentation  in  the  medical  record 
and  laboratories  maintain  the 
information  that  is  provided  to  them. 
We  expect  no  cost  consequence  of 
codifying  this  common  practice. 

Similarly,  we  do  not  anticipate  a  cost 
effect  of  the  provision  related  to  the 
dociunentation  that  must  be  submitted 
upon  claims  review.  While  some 
Medicare  contractors  presently  request 
medical  record  information  directly 
from  laboratories,  the  laboratories  must 
in  turn  seek  the  information  from  the 
physicians.  Requiring  Medicare 
contractors  to  seek  medical  record 
information  directly  from  physicians 
may  result  in  a  minimal  increase  in  the 
administrative  cost  of  conducting  claims 
review.  We  anticipate  that  there  would 
be  offsetting  savings  fi-om  reduced 
Medicare  contractor  requests  to 
laboratories  for  dociunentation.  This 
would  result  in  a  decreased 
docvunentation  burden  to  the 
laboratories. 


The  provision  in  §  410.32(d)(4)  merely 
codifies  policies  that  are  presently 
included  in  the  Medicare  program 
manuals.  Since  these  provisions  are 
currently  operational,  there  is  no  cost 
effect  to  their  codification. 

The  national  coverage  decisions 
published  as  Addendum  B  to  this 
proposed  rule  potentially  may  give  rise 
to  a  cost  effect.  Approximately  60 
percent  of  the  total  voliune  of  laboratory 
claims  would  be  subject  to  a  national 
coverage  decision  if  these  decisions 
become  effective  imchanged. 
Implementation  of  the  national  coverage 
decisions  would  result  in  some 
adjustments  in  the  amount  and  degree 
of  coverage  (that  is,  there  would  be 
some  increases  and  some  decreases). 
However,  we  do  not  have  data  available 
to  precisely  quantify  the  amounts 
involved.  We  estimate  that  the  net  cost 
effect  of  these  coverage  decisions  would 
not  be  significant. 

If  there  is  currently  an  LMRP  for  a  test 
for  which  we  issue  a  national  coverage 
decision,  and  the  LMRP  was  more 
liberal  than  the  national  coverage 
decisions,  this  would  result  in  a  cost 
savings  to  the  Medicare  program  .  If  an 
LMRP  was  more  restrictive  than  an 
national  coverage  decision,  it  would 
result  in  a  cost  increase  for  the  Medicare 
program.  After  careful  analysis  of  the 
information  available  regarding  LMRPs, 
we  estimate  that  the  costs  and  savings 
are  likely  to  offset  each  other,  and  that 
the  proposed  national  coverage 
decisions  would  have  a  negligible  cost 
impact. 

We  should  point  out,  however,  that 
clinical  diagnostic  laboratory  services 
are  considered  as  part  of  the  calculation 
of  the  sustained  growth  factor  used  in 
determining  changes  in  the  Medicare 
payment  amounts  under  the  Medicare 
physician  fee  schedule.  Should  there  be 
a  significant  increase  in  Medicare 
payment  for  laboratory  services. 
Medicare  may  recover  these  costs 
through  reductions  in  the  otherwise 
apphcable  physician  payments. 

B.  The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  also  requires  (in  section  202) 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million.  As  noted  above,  we  do  not 
anticipate  that  this  proposed  rule  would 
have  a  significant  cost  impact.  Thus,  we 
certify  that  this  proposed  rule  would  not 
result  in  an  expenditiue  in  any  one  year 
by  State,  local,  or  tribal  governments,  in 


the  aggregate,  or  by  the  private  sector  of 
$100  million. 

C.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
governmental  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  or  less  aimually.  Intermediaries 
and  carriers,  physicians,  and  many 
laboratories  are  considered  small 
entities. 

This  proposed  rule  would  affect  all 
clinical  laboratories  located  in 
physician  offices,  hospitals,  other  health 
facilities,  Medicare  contractors,  and 
independent  laboratories.  There  are 
approximately  160,000  labs  affected.  We 
believe  the  impact  of  this  proposed  rule 
on  these  entities,  for  the  most  part, 
would  be  positive.  As  stated  above,  this 
proposed  rule  would,  for  the  most  part, 
explicitly  state  and  codify  existing 
policies.  Having  a  clear  statement  of 
policies  would  be  beneficial  to  entities 
submitting  Medicare  claims  because 
they  can  avoid  unintentional  errors.  The 
provision  relating  to  Medicare  seeking 
medical  record  information  directly 
from  physicians  would  reduce  the 
burden  of  recordkeeping  and  reporting 
on  laboratories  without  increasing  the 
biu-den  on  physicians. 

Publication  of  clear  and  consistent 
national  coverage  decisions  would  assist 
physicians  and  laboratories  in  knowing 
in  advance  situations  where  additional 
dociunentation  may  be  needed  to 
support  payment  on  a  claim.  The 
documentation  may  be  submitted  with 
the  initial  claim,  thus  avoiding  the 
increased  cost  of  appealing  a  denied 
claim.  National  coverage  decisions 
relating  to  laboratory  claims  would 
result  in  consistent  coverage 
determination  regardless  of  geography, 
and  consequently,  less  confusion  for 
beneficiaries,  who  often  do  not 
imderstand  the  present  situations  of 
coverage  for  a  service  in  one  area  and 
not  in  other  areas.  Reduced  confusion 
for  the  beneficiarv'  results  in  reduced 
inquiry  workloads  for  Medicare 
contractors. 

As  noted  above,  there  may  be  some 
areas  where  implementation  of  the 
national  coverage  decisions  would 
result  in  denial  of  payment  in  situations 
where  payment  is  presently  made.  We 
believe  that  the  proposed  policies, 
developed  in  partnership  with  the 
physician  and  laboratory  community 
and  based  on  authoritative  evidence, 
reflect  the  appropriate  treatment  of 
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clinical  diagnostic  aboratory  services. 
Thus,  to  the  extent  that  payment  is 
presently  being  ma  ie  for  these  services, 
we  believe  it  is  ina  )propriate  and 
should  be  curtailec . 

We  do  not  expec  any  beneficiary  to 
be  deprived  of  mec  ically  necessary 
services  as  a  result  of  these  provisions. 
Nor  do  we  expect  t  lat  there  would  be 
an  impact  upon  th(  availability  of 
covered  services  to  beneficiaries. 
Beneficiaries  may,  aowever,  experience 
a  minimal  increase  in  out-of-pocket 
costs  if  they  choos<  to  have  testing  that 
is  not  covered  by  N  edicare.  That  is, 
publication  of  cleai  decisions  regarding 
when  a  test  is  cons  dered  medically 
necessary  may  proi  apt  physicians  and 
laboratories  to  exec  ute  advanced 
beneficiary  notices  and  charge  patients 
for  noncovered  seraces,  when  they  may 
not  have  followed  hese  procedures  due 
to  ambiguity  regarc  ing  whether  the 
service  would  be  c  )vered  by  Medicare. 

If  Medicare  were  to  fail  to  implement 
the  policies  propos  ed  in  the  rule  and 
addendum,  incons  stency  among  the 
contractors  would  :ontinue.  The 
inconsistency  wou  d  cause  confusion  on 
the  part  of  laborato  ries,  physicians,  and 
beneficiaries  in  pr<  dieting  Medicare 
coverage  decisions  and  anticipating 
documentation  needs.  In  debating  the 
provisions  of  the  p  -oposed  rule,  the 
Committee  consid«  red  a  broad  range  of 
alternatives  and  th  3ir  impact  upon  all 
affected  parties.  In  light  of  the  explicit 
language  of  sectior  4554(b)  of  the  BBA 
to  use  negotiated  r  ilemaking  to  pursue 
recommendations  elating  to  the 
problems  of  progra  m  inconsistency, 
program  abuse,  an  1  administrative 
complexity  in  Mec  icare  payment  of 
clinical  diagnostic  laboratory  services, 
we  have  not  indepfendently  considered 
other  alternatives,  lather,  we  have 
accepted  the  conse  nsus 
recommendations  jf  the  Committee, 
which  included  re  iresentatives  of 
laboratories,  physi  :ians,  and 
beneficiaries.  Because  the  provisions  of 
this  proposed  rule  have  the  support  of 
these  organization:!,  we  do  not 
anticipate  adverse  reactions  to  this 
proposal. 

For  these  reason;,  the  Secretary 
certifies,  that  this  i  ule  would  not  have 
a  significant  econc  mic  impact  on  a 
substantial  numbe  r  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  numl  er  of  small  rural 
hospitals. 

In  accordance  w  ith  the  provisions  of 
Executive  Order  1  !866,  this  regulation 
was  reviewed  by  t  le  Office  of 
Management  and  iudget. 

We  nave  review  ;d  this  proposed  rule 
imder  the  thresho!  d  criteria  of  Executive 
Order  13132.  We  have  determined  that 


it  does  not  significantly  affect  States' 
rights,  roles,  and  responsibilities. 

List  of  Subjects  in  Part  410 

Health  facilities.  Health  professions, 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapter  IV  would  be 
amended  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

Subpart  B— Medical  and  Other  Health 
Services 

1.  The  authority  citation  for  Part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §410.32: 

A.  Paragraph  (d)  introductory  text  is 
redesignated  as  paragraph  {d)(l)  and  a 
heading  is  added; 

B.  Paragraphs  (d)(1)  through  (d)(7)  are 
redesignated  as  paragraphs  (d)(l)(i) 
through  (d)(l)(vii);  and 

C.  Paragraphs  (d)(2)  through  (d)(4)  are 
added  to  read  as  follows: 

§  41 0.32  Diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic  tests: 
Conditions. 

***** 

(d)  Diagnostic  laboratory  tests — (1) 
Who  may  furnish  services.  *   *   * 

(2)  Documentation  and  recordkeeping 
requirements,  (i)  Ordering  the  service. 
The  physician  or  (qualified 
nonphysican  practitioner,  as  defined  in 
pcU'agraph  (a)(3)  of  this  section),  who 
orders  the  service  must  maintain 
dociunentation  of  medical  necessity  in 
the  beneficiary's  medical  record. 

(ii)  Submitting  the  claim.  The  entity 
submitting  the  claim  must  maintain  the 
following  documentation: 

(A)  The  documentation  that  it 
receives  from  the  ordering  physician. 

(B)  The  documentation  that  the 
information  that  it  submitted  with  the 
claim  accurately  reflects  the  information 
it  received  from  the  ordering  physician. 

(iii)  Requesting  additional 
information.  The  entity  submitting  the 
claim  may  request  additional  diagnostic 
and  other  medical  information  to 
document  that  the  services  it  bills  are 
reasonable  and  necessary.  If  the  entity 
requests  additional  documentation,  it 
must  request  material  relevant  to  the 
medical  necessity  of  the  specific  test(s), 
taking  into  consideration  current  rules 
and  regulations  on  patient 
confidentiality. 

(3)  Claims  review,  (i)  Documentation 
requirements.  Upon  request  by  HCFA, 


the  entity  submitting  the  claim  must 
provide  the  following  information  : 

(A)  Documentation  of  the  physician's 
order  for  the  service  billed  (including 
information  sufficient  to  enable  HCFA 
to  identify  and  contact  the  ordering 
physician). 

(B)  Documentation  showing  accurate 
processing  of  the  order  and  submission 
of  the  claim. 

(C)  Diagnostic  or  other  medical 
information  supplied  to  the  laboratory 
by  the  ordering  physician,  including 
any  ICD-9-CM  code  or  narrative 
description  supplied. 

(ii)  Services  that  are  not  reasonable 
and  necessary.  If  the  documentation 
provided  under  paragraph  (d)(3)(i)  of 
this  section  does  not  demonstrate  that 
the  service  is  reasonable  and  necessary, 
HCFA  takes  the  following  actions: 

(A)  Provides  the  ordering  physician 
information  sufficient  to  identify  the 
claim  being  reviewed. 

(B)  Requests  from  the  ordering 
physician  those  parts  of  a  beneficiary's 
medical  record  that  are  relevant  to  the 
specific  claim(s)  being  reviewed. 

(C)  If  the  ordering  physician  does  not 
supply  the  documentation  requested, 
informs  the  entity  submitting  the 
claim(s)  that  the  documentation  has  not 
been  supplied  and  denies  the  claim. 

(iii)  Medical  necessity.  The  entity 
submitting  the  claim  may  request 
additional  diagnostic  and  other  medical 
information  from  the  ordering  physician 
to  document  that  the  services  it  bills  are 
reasonable  and  necessary.  If  the  entity 
requests  additional  documentation,  it 
must  request  material  relevant  to  the 
medical  necessity  of  the  specific  test(s), 
taking  into  consideration  current  rules 
and  regulations  on  patient 
confidentiality. 

(4)  Automatic  denial  and  manual 
review — (i)  General  rule.  Except  as 
provided  in  paragraph  (d)(4)(ii)  of  this 
section,  HCFA  does  not  deny  a  claim  for 
services  that  exceeds  utilization 
parameters  without  reviewing  all 
relevant  documentation  submitted  with 
the  claim  (for  example,  justifications 
prepared  by  providers,  primary  and 
secondary  diagnoses,  and  copies  of 
medical  records). 

(ii)  Exceptions.  HCFA  may 
automatically  deny  a  claim  without 
manual  review  under  the  following 
circumstances: 

(A)  A  national  coverage  decision  or 
LMRP  specifies  the  circumstances  imder 
which  the  service  is  denied,  or  the 
service  is  specifically  excluded  from 
Medicare  coverage  by  statute. 

(B)  HCFA  determines  that  a  specific 
provider  or  supplier  has  engaged  in 
egregious  overutilization  of  a  particular 
service,  and  the  claim  is  for  that  service. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary-  Medical 
Insurance  Program) 

Dated:  July  9, 1999. 
Nancy- Ann  Min  DeParle, 

Administrator.  Health  Care  Financing 
A  dmin  istra  tion. 

Dated:  November  24,  1999. 
Donna  E.  Shalala, 
Secretary. 

Note:  The  following  addendums  A-C  will 
not  appear  in  the  Code  of  Federal 
Regulations. 

Addendum  A — Introduction  to  National 
Covemge  Policies  for  Diagnostic  Laboratory 
Tests 

Purpose 

This  addendum  provides  an  introduction 
to  national  coverage  policies  for  diagnostic 
laboratory'  tests  payable  under  Part  B  of 
Medicare.  This  addendum  explains  what  a 
national  coverage  policy  is.  what  effect  a 
national  coverage  policy  has,  and  describes 
the  various  sections  in  the  policies.  In 
addition,  it  explains  the  two  approaches  used 
to  develop  these  national  coverage  policies. 

What  Is  a  National  Coverage  Policy? 

Part  B  of  title  XVIII  of  the  Social  Security 
Act  (the  Act)  provides  for  Supplementary' 
Medical  Insurance  (SMI)  for  certain  Medicare 
beneficiaries,  specifying  what  health  care 
items  or  services  will  be  covered  by  the 
Medicare  Part  B  program.  Diagnostic 
laboratory  tests  are  generally  covered  under 
Part  B,  unless  excluded  from  coverage  by  the 
Act.  Services  that  are  generally  excluded 
from  coverage  include  routine  physical 
examinations  and  services  that  are  not 
reasonable  and  necessary  for  the  diagnosis  or 
treatment  of  an  illness  or  injury.  HCFA 
interprets  these  provisions  to  prohibit 
coverage  of  screening  services,  including 
laboratorv'  tests  furnished  in  the  absence  of 
signs,  symptoms,  or  personal  history  of 
disease  or  injury,  except  as  explicitly 
authorized  by  statute.  A  test  may  be 
considered  medically  appropriate,  but 
nonetheless  be  excluded  from  Medicare 
coverage  by  statute. 

A  national  coverage  policy  for  diagnostic 
laborator\'  test(s)  is  a  document  stating 
HCFA's  policy  with  respect  to  the 
circumstances  under  which  the  test(s)  will  be 
considered  reasonable  and  necessary,  and  not 
screening,  for  Mediccire  purposes.  Such  a 
policy  applies  nationwide.  A  national 
coverage  policy  is  neither  a  practice 
parameter  nor  a  statement  of  the  accepted 
standard  of  medical  practice.  Words  such  as 
"may  be  indicated"  or  "may  be  considered 
medically  necessary"  are  used  for  this 
reason.  Where  a  policy  gives  a  general 
description  and  then  lists  examples 
(following  words  like  "for  example"  or 
"including"),  the  list  of  examples  is  not 


meant  to  be  all  inclusive  but  merely  to 
provide  some  guidance. 

What  Is  the  Effect  of  a  National  Coverage 
Policy? 

A  national  coverage  policy  to  which  this 
introduction  applies  is  a  National  Coverage 
Decision  (NCD)  under  section  1862(a)(1)  of 
the  Social  Security  Act.  Regulations  on 
National  Coverage  Decisions  are  codified  at 
42  CFR  405.732(b)-(d).  A  Medicare 
contractor  may  not  develop  a  local  policy 
that  conflicts  with  a  national  coverage  policy. 

What  Is  the  Format  for  These  National 
Coverage  Policies? 

Below  are  the  headings  for  national 
coverage  policies,  developed  by  the 
Negotiated  Rulemaking  Committee  on 
Clinical  Diagnostic  Laboratory  Tests. 

National  Coverage  Policy  For 

This  section  identifies  the  official  title  of 
the  policy. 

Other  Names/Abbreviations 

This  section  identifies  other  names  for  the 
policy.  It  generally  reflects  more  colloquial 
terminology. 

Description 

This  section  includes  a  description  of  the 
test(s)  addressed  by  the  policy  and  provides 
a  general  description  of  the  appropriate  uses 
of  the  test(s). 

Descriptoris] 

The  descriptor(s)  used  in  this  section  is 
(are)  the  Current  Procedural  Terminology 
(CPT)  or  other  HCFA  Common  Procedure 
Coding  System  (HCPCS).  The  CPT  is 
developed  and  copyrighted  by  the  American 
Medical  Association  (AMA).  If  a  descriptor 
does  not  accurately  or  fully  describe  the  test, 
a  more  complete  description  may  be 
included  elsewhere  in  the  policy,  such  as  in 
the  Indications  section. 

Indications 

This  section  lists  detailed  clinical 
indications  for  Medicare  coverage  of  the 
test(s). 

Limitations 

This  section  lists  any  national  frequency 
expectations,  as  well  as  other  limitations  on 
Medicare  coverage  of  the  specific  test(s) 
addressed  in  the  policy — for  example,  if  it 
would  be  unnecessary  to  perform  a  particular 
test  with  a  particular  combination  of 
diagnoses. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 

Code:  Description 

This  section  includes  covered  codes — 
those  where  there  is  a  presumption  of 
medifcal  necessity,  but  the  claim  is  subject  to 
review  to  determine  whether  the  test  was  in 
fact  reasonable  and  necessary.  The  diagnosis 
codes  are  from  the  International 
Classification  of  Diseases.  Ninth  Revision, 
Clinical  Modification  (ICD-9-CM).  Where 
the  policy  takes  an  "exclusionary"  approach, 
as  described  below,  this  section  states:  "Any 
ICD-9-CM  code  not  listed  in  either  of  the 
ICD-9-CM  code  sections  below." 


Reasons  for  Denial 

This  section  includes  standard  language 
reflecting  national  policy  with  respect  to  all 
tests — such  as  denial  of  screening  services 
and  denial  if  medical  necessity  is  not 
documented  in  the  patient's  medical  record. 
This  section  may  also  include  reasons  for 
denial  related  to  the  specific  test(s).  This 
section  was  not  negotiated  by  the  Negotiated 
Rulemaking  Committee,  but  rather  reflects 
HCFA  policy. 

ICD-9-CM  Codes  Denied 

Code:  Description 

This  section  lists  codes  that  are  never 
covered.  If  a  code  from  this  section  is  given 
as  the  reason  for  the  test,  the  test  may  be 
billed  to  the  Medicare  beneficiary'  without 
billing  Medicare  first  because  the  service  is 
not  covered  by  statute,  in  most  instances 
because  it  is  performed  for  screening 
purposes  and  is  not  within  an  exception.  The 
beneficiary,  however,  does  have  a  right  to 
have  the  claim  submitted  to  Medicare,  upon 
request. 

ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

This  section  lists/describes  generally  non- 
covered  codes  for  which  there  are  only 
limited  exceptions.  However,  additional 
documentation  could  support  a 
determination  of  medical  necessity  in  certain 
circumstances.  Subject  to  section  1879  of  the 
Social  Security  Act  (the  Act),  42  CFR  411, 
subpart  K,  section  7330  of  the  Medicare 
Carriers  Manual  section  3440-3446.9  of  the 
Medicare  Fiscal  Intermediary  Manual  and 
any  applicable  rulings,  it  would  be 
appropriate  for  the  ordering  physician  or  the 
laboratoPt'  to  obtain  an  advance  beneficiar\' 
notice  from  the  beneficiar>'.  Where  the  policy 
takes  an  "inclusionary"  approach,  as 
described  below,  this  section  states:  "Any 
ICD-9-CM  code  not  listed  in  either  of  the 
ICD-9-CM  sections  above." 

Sources  of  Information 

Relevant  sources  of  information  used  in 
developing  the  policy  are  listed  in  this 
section. 

Coding  Guidelines 

This  section  includes  coding  guidelines 
that  apply  generally  to  all  policies,  as  well 
any  additional  coding  instructions 
appropriate  for  a  specific  national  coverage 
policy.  The  coding  guidelines  may  be  from  or 
based  on  a  Coding  Clinic  for  ICD-9-CM 
published  by  the  American  Hospital 
Association. 

Documentation  Requirements 

This  section  refers  to  documentation 
requirements  for  clinical  diagnostic 
laboratory  tests  at  42  CFR  410.32(d)  and 
includes  any  specific  documentation 
requirements  related  to  the  test(s)  addressed 
in  the  policy. 

Other  Comments 

This  section  may  contain  any  other 
relevant  comments  that  are  not  addressed  in 
the  sections  described  alxive. 
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003.1  

038  0-038.9 

276.2 
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286.6 
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306.53 

306.59 

518.82 

570 
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approach  to  develop  a  proposed  policy  on 
blood  counts.  In  lieu  of  listing  all  the  ICD- 
9-CM  codes  that  support  medical  necessity 
of  a  test  or  group  of  tests,  policies  using  the 
"exclusionary"  approach  list  ICD-9-CM 
codes  in  the  following  two  categories:  ICD- 
9-CM  Codes  Denied  and  ICD-9-CM  Codes 
That  Do  Not  Support  Medical  Necessity. 

Addendum  B — National  Coverage  Decisions 

Medicare  National  Coverage  Decision: 
Culture,  Bacterial,  Urine. 

Other  Names/Abbreviations:  Urine  culture. 

Description. 

A  bacterial  urine  culture  is  a  laboratory 
procedure  performed  on  a  urine  specimen  to 
establish  the  probable  etiology  of  a  presumed 


urinary  tract  infection.  It  is  common  practice 
to  do  a  urinalysis  prior  to  a  urine  culture.  A 
urine  culture  may  also  be  used  as  part  of  the 
evaluation  and  management  of  another 
related  condition.  The  procedure  includes 
aerobic  agar-based  isolation  of  bacteria  or 
other  cultivable  organisms  present,  and 
quantitation  of  types  present  based  on 
morphologic  criteria.  Isolates  deemed 
significant  may  be  subjected  to  additional 
identification  and  susceptibility  procedures 
as  requested  by  the  ordering  physician.  The 
physician's  request  may  be  through  clearly 
documented  and  communicated  laboratory 
protocols. 
HCPCS  Codes:  (alpha  numeric,  CPT  «  AMA): 


Descriptor: 


Culture,  bacterial,  urine;  quantitative,  colony  count. 

Culture,  bacterial,  urine;  commercial  kit. 

Culture,  bacterial,  urine;  Identification,  in  addition  to  quantitative  or  commercial  kit. 

Sensitivity  studies,  antibiotic;  disk  method,  per  plate  (12  or  fewer  disks). 

Sensitivity  studies,  antibiotic;  microtlter,  minimum  Inhibitory  concentration  (MIC),  any  number  of  antibiotics. 
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disorders  may  present  atypically  (for 
example,  general  debility,  acute  mental  status 
changes,  declining  functional  status). 

3.  The  patient  is  being  evaluated  for 
suspected  urosepsis,  fever  of  unknown 
origin,  or  other  systemic  manifestations  of 
infection  but  without  a  known  source.  Signs 
and  symptoms  used  to  define  sepsis  have 
been  well-established. 

4.  A  test-of  cure  is  generally  not  indicated 
in  an  uncomplicated  infection.  However,  it 
may  be  indicated  if  the  patient  is  being 
evaluated  for  response  to  therapy  and  there 
is  a  complicating  co-existing  urinary 
abnormality  including  structural  or 
functional  abnormalities,  calculi,  foreign 
bodies,  or  ureteral/renal  stents  or  there  is 
clinical  or  laboratory  evidence  of  failure  to 
respond  as  described  in  Indications  1  and  2. 

5.  In  surgical  procedures  involving  major 
manipulations  of  the  genitourinary  tract, 
preoperative  examination  to  detect  occult 
infection  may  be  indicated  in  selected  cases 
(for  example,  prior  to  renal  transplantation, 
manipulation  or  removal  of  kidney  stones,  or 
transurethral  surgery  of  the  bladder  or 
prostate). 

6.  Urine  culture  may  be  indicated  to  detect 
occult  infection  in  renal  transplant  recipients 
on  immunosuppressive  therapy. 


Limitations 

1.  CPT  87086  or  87087  may  be  used  one 
time  per  encounter.  CPT  87086  and  87087  are 
not  used  concurrently. 

2.  Colony  count  restrictions  on  coverage  of 
CPT  87088  do  not  apply  as  they  may  be 
highly  variable  according  to  syndrome  or 
other  clinical  circumstances  (for  example  , 
antecedent  therapy,  collection  time,  degree  of 
hydration). 

3.  CPT  87088,  87184,  and  87186  may  be 
used  multiple  times  in  association  with  or 
independent  of  87086  or  87087,  as  urinary 
tract  infections  may  be  polymicrobial. 

4.  Testing  for  asymptomatic  bacteriuria  as 
part  of  a  prenatal  evaluation  may  be 
medically  appropriate  but  is  considered 
screening  and  therefore  not  covered  by 
Medicare.  The  US  Preventive  Services  Task 
Force  has  concluded  that  screening  for 
asymptomatic  bacteriuria  outside  of  the 
narrow  indication  for  pregnant  women  is 
generally  not  indicated.  There  are 
insufficient  data  to  recommend  screening  in 
ambulatory  elderly  patients  including  those 
with  diabetes.  Testing  may  be  clinically 
indicated  on  other  grounds  including 
likelihood  of  recurrence  or  potential  adverse 
effects  of  antibiotics,  but  is  considered 
screening  in  the  absence  of  clinical  or 
laboratory  evidence  of  infection. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Descriptor 


Salmonella  septicemia. 

Septicemia. 

Acidosis. 

Metabolic  acidosis/alkalosis. 

Defibrination  syndrome/disseminated  Intravascular  coagulation. 

Agranulocytosis/neutropenia. 

Other  specified  disease  of  white  blood  cells  Including  leukemoid  reactlon/leukocytosis. 

Psychogenic  dysuria. 

Other  psychogenic  genitourinary  malfunction. 

Other  pulmonary  Insufficiency,  not  elsewhere  classified. 

Acute  and  subacute  necrosis  of  liver. 
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Code 

Descriptor 

580.0-580.9 

Acute  glomerulonephritis. 

Nephritis  and  Nephropathy,  not  specified  as  acute  or  chronic. 

Acute  renal  failure  with  lesion  of  tubular  necrosis 

583.0-583.9 

584.5 

584.9 

Acute  renal  failure,  unspecified. 

Chronic  renal  failure. 

Renal  failure,  unspecified. 

Infections  of  kidney/pyelonephritis  acute  and  chronic. 

Calculus  of  kidney  and  ureter. 

Other  disorders  of  kidney  and  ureter  (cyst,  stricture,  obstaiction,  reflux,  etc.). 

Calculus  of  lower  urinary  tract. 

Cystitis. 

Urethritis,  not  sexually  transmitted  and  urethral  syndrome. 

Other  urethritis. 

585 

586 

590.00-590.9 

592.0-592.9 

593.0-593.9 

594.0-594.9 

595.0-595.9 

597.0 

597.80-597.89 

598.00-598.01  

Urethral  stricture  due  to  infection 

599.0 

Urinary  tract  infection,  site  not  specified. 
Hematuria. 

599.7 

600 

601.0-601.9 

Hyperplasia  of  prostate. 
Inflammatory  diseases  of  prostate 

602.0-602.9 

Other  disorders  of  prostate  (calculus,  congestion,  atrophy,  etc.). 

Orchitis  and  epididymitis. 

Other  disorders  of  male  genital  organs  (seminal  vesiculitis,  spermatocele,  etc.). 

Inflammatory  disease  of  ovary,  fallopian  tube,  pelvic  cellular  tissue,  and  peritoneum. 

Inflammatory  disease  of  uterus,  except  cervix. 

Cervicitis  and  endocervicitis 

604.0-604.99 

608.0-608.9 

614.0-614.9 

615.0-615.9 

616.0  

616.10-616.11  

616.2-616.9 

Vaginitis  and  vulvovaginitis. 

Other  inflammatory  conditions  of  cervix,  vagina  and  vulva. 

Fistula  involving  female  genital  tract. 

Stress  incontinence  female 

619  0-619.9    

625.6 

639.0 

Genital  tract  and  pelvic  infection  complicating  abortion,  ectopic  or  molar  pregnancies. 

Shock  complicating  abortion,  astopic  or  molar  pregnancies. 

Infections  of  genitourinary  tract  in  pregnancy. 

Major  puerperal  infection. 

Pyrexia  of  unknown  origin  during  the  puerperium. 

Backache,  unspecified. 

639.5 

646.60-64 

670.00-04 

672.00-.04 

724.5 

780.2 

Syncope  and  collapse. 

Fever  (Hyperthermia). 

Other  malaise  and  fatigue. 

Other  general  symptoms  (altered  mental  status,  chills,  generalized  pains). 

Tachycardia,  unspecified. 

Shock  without  mention  of  trauma. 

780.6 

780.79 

780.9 

785.0 

785.50-59  

788.0-788.9 

789.00-789.09 

Symptoms  involving  urinary  system,  (renal  colic,  dysuria,  retention  of  urine,  incontinence  of  urine,  frequency. 

polyuria,  nocturia,  oliguria,  anuria,  other  abnormality  of  urination,  urethral  discharge,  extravasation  of  urine,  other 

symptoms  of  urinary  system). 
Abdominal  pain. 

789.60-789.69 

Abdominal  tenderness 

790.7 

791.0-791.9 

799.3 

939.0 

Bacteremia. 

Nonspecific   findings   on   examination   of   urine   (proteinuria,   chyluria,    hemoglobinuria,    myogtobinuria.   biliuria. 

glycosuria,  acetonuria,  other  cells  and  casts  in  urine,  other  nonspecifk:  findings  on  examination  of  unne). 
Debility,  unspecified  (only  for  declining  functional  status). 
Foreign  body  in  genitourinary  tract,  bladder  and  urethra. 
Foreign  body  in  genitourinary  tract,  penis. 

Artificial  cystostomy  or  other  artifkiial  opening  of  urinary  tract  status. 
Attention  to  cystostomy  or  other  artificial  opening  of  urinary  tract. 
Long-term  (current)  use  of  other  medications. 
Pre-op)erative  examination,  unspecified. 

939.3 

V44.50-V44.6  

\/55.5-V55.6  

V58.69  

V72.84  

Reasons  for  Denial 

Note:  This  section  has  not  been  negotiated 
by  the  Negotiated  Rulemaking  Committee.  It 
includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  are  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exams 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 


•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  The  documentation  may 
include  notes  documenting  relevant  signs, 
symptoms,  or  abnormal  findings  that   • 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 


•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justif\'ing  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessan,'.  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 

•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
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nonphysician 
scope  of  their  license 
Medicare  requirements 
reasonable  and  necessa  y 

•  Failure  of  the  labor  itory 
test  to  have  the  appropt  iate 


practitioiler  acting  within  the 
in  compliance  with 
mil  be  denied  as  not 


performing  the 
Clinical 


Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 


has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19.  1995). 

ICD-9-CM  Codes  Denied.. 


Code 


798  0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V170-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  .. 
V20.0-V20.2  .. 
V280-V28.9  .. 
V50  0-V50.9  .. 

V53.2  

V60.O-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1   

V680-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V7399 
V74.0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79.0-V.79.9  . 
V80.0-V80.3  .. 
V81  0-V81.6  .. 
V82.0-V82.9  .. 


Descriptor 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  tiehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms, (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  tor  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  ^o  Not  Support 
Medical  Necessity 

Code:  Descriptor 

Any  ICD-9-CM  code 
the  ICD-9-CM  sections 


not  listed  in  either  of 


FB  Cerra 


Sources  of  Information 

Bone,  RC,  RA  Bal 
SCCM  Consensus  Conference 
1992.  Definitions  for 
and  guidelines  for  the 
therapies  in  sepsis.  Che^t 

Clarridge,  JE,  IR  Johni  on 
1998  (in  press).  Cumitei  :h 
Diagnosis  of  Urinary 
Weissfeld  (coor.  ed 
Washington,  EX]. 

Kunin,  CM.  1994.  Dreary 
in  females.  Clin.  Infect. 

Sodeman,  TM.  1995. 
for  diagnosis  of  urinar}' 
Lab.  Med.  15:235-250. 

Stamm  WE,  and  TM 
Management  of  urinary 
adults.  N.  Engl.  J.  Med 


se  )sis 
L  se 


Tr  »ct 
A>M 


,  and  the  ACCP/ 
Committee, 
and  organ  failure 
of  innovative 
101:1644-1655. 

and  MT  Pezzlo. 
2B:  Laboratory 
Infections.  AS 
Press, 


tract  infections 
Dis.  18:1-12. 
\  practical  strategy 
tract  infections.  Clin. 

looton.  1993. 
tract  infections  in 
329:1328-1334. 


United  States  Preventive  Services  Task 
Force  (1996).  Guidelines  for  screening  for 
asymptomatic  bacteriuria. 

Lachs  MS,  Nachamkin  I,  Edelstein  PH  et  al. 
1992.  Spectrum  bias  in  the  evaluation  of 
diagnostic  tests:  lessons  from  the  rapid 
dipstick  test  for  urinary  tract  infection.  Ann. 
Int.  Med.  117:135-140. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
Codes"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43). 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 


or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52). 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44). 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
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though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/ visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995.  page  45). 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test. 

6.  In  the  case  of  pre-operative  examination 
(V72.84),  the  following  codes  may  support 
medical  necessity:  585.  586,  592.0-592.9, 
594.0-594.9.  600,  602.0-602.9,  939.0,  939.3. 

7.  Specific  coding  guidelines: 

a.  Use  CPT  87086  Culture,  bacterial,  urine; 
quantitative,  colony  count  where  a  urine 
culture  colony  count  is  performed  to 
determine  the  approximate  number  of 
bacteria  present  per  milliliter  of  urine.  The 
number  of  units  of  service  is  determined  by 
the  number  of  specimens. 

b.  Use  CPT  87087  Culture,  bacterial,  urine; 
commercial  kit  where  a  commercial  kit  uses 
manufacturer  defined  media  for  isolation, 
presumptive  identification,  and  quantitation 
of  morphotypes  present.  The  number  of  units 
of  service  is  determined  by  the  number  of 
specimens. 

c.  Use  CPT  87088  Culture,  bacterial,  urine; 
identification  in  addition  to  quantitative  or 
commercial  kit  where  identification  of 
morphotypes  recovered  by  quantitative 
culture  or  commercial  kits  and  deemed  to 
represent  significant  bacteriuria  requires  the 
use  of  additional  testing,  for  example, 
biochemical  test  procedures  on  colonies. 
Identification  based  solely  on  visual 
observation  of  the  primary  media  is  usually 
not  adequate  to  justify  use  of  this  code.  The 


number  of  units  of  service  is  determined  by 
the  number  of  isolates. 

d.  Use  CPT  87184  or  87186.  Sensitivity 
studies  where  susceptibility  testing  of 
isolates  deemed  to  be  significant  is 
performed  concurrently  with  identification. 
The  number  of  units  of  service  is  determined 
by  the  number  of  isolates.  These  codes  are 
not  exclusively  used  for  urine  cultures  but 
are  appropriate  for  isolates  from  other 
sources  as  well. 

e.  Appropriate  combinations  are  as  follows: 
CPT  87086  or  87087.  1  per  specimen  with 
87088.  1  per  isolate  and  87184  or  87186 
where  appropriate. 

f.  Culture  for  other  specific  organism 
groups  not  ordinarily  recovered  by  media 
used  for  aerobic  urine  culture  may  require 
use  of  additional  CPT  codes  (for  example, 
anaerobes  from  suprapubic  samples). 

g.  Identification  of  isolates  by  non-routine, 
nonbiochemical  methods  may  be  coded 
appropriately  (for  example,  immunologic 
identification  of  streptococci,  nucleic  acid 
techniques  for  identification  of  N. 
gonorrhoeae). 

h.  While  infrequently  used,  sensitivity 
studies  by  methods  other  than  CPT  87184  or 
87186  are  appropriate.  CPT  87181.  agar 
dilution  method,  each  antibiotic  or  CPT 
87188.  macrotube  dilution  method,  each 
antibiotic  may  be  used.  The  number  of  units 
of  service  is  the  number  of  antibiotics 
multiplied  by  the  number  of  unique  isolates. 

8.  ICD-9-CM  code  780.02,  780.9  or  799.3 
should  be  used  only  in  the  situation  of  an 
elderly  patient,  immunocompromised  patient 
or  patient  with  neurologic  disorder  who 
presents  without  typical  manifestations  of  a 
urinary  tract  infection  but  who  presents  with 
one  of  the  following  signs  or  symptoms,  not 


otherwise  explained  by  another  co-existing 
condition:  increasing  debility:  declining 
functional  status;  acute  mental  changes; 
changes  in  awareness;  or  hypothermia. 

9.  In  cases  of  post  renal-transplant  urine 
culture  used  to  detect  clinically  significant 
occult  infection  in  patients  on  long  term 
immunosuppressive  therapy,  use  code 
V58.6g. 

Documentation  Requirements 

Appropriate  HCPCS/CPT  code(s)  must  be 
used  as  described. 

National  Coverage  Decision  for:  Human 
Immunodeficiency  Virus  Testing  (Prognosis 
including  monitoring). 

Other  Names/Abbreviations:  HIV-1  or 
HIV-2  quantification  or  viral  load. 

Description 

HIV  quantification  is  achieved  through  the 
use  of  a  number  of  different  assays  which 
measure  the  amount  of  circulating  viral  RNA. 
Assays  vary  both  in  methods  used  to  detect 
viral  RNA  as  well  as  in  ability  to  detect  viral 
levels  at  lower  limits.  However,  all  employ 
some  type  of  nucleic  acid  amplification 
technique  to  enhance  sensitivity,  and  results 
are  expressed  as  the  HIV  copy  number. 

Quantification  assays  of  HIV  plasma  RNA 
are  used  prognostically  to  assess  relative  risk 
for  disease  progression  and  predict  time  to 
death,  as  well  as  to  assess  efficacy  of 
antiretroviral  therapies  over  time. 

HIV  quantification  is  often  performed 
together  with  CD4+  T  cell  counts  which 
provide  information  on  extent  of  HIV 
induced  immune  system  damage  already 
incurred. 

HCPCS  Codes  (alpha  numeric,  CPT«  AMA) 


Code 


Descriptor 


87536 
87539 


Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNA):  HIV-1,  quantification. 
Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNA);  HIV-2,  quantification. 


Indications 

1.  A  plasma  HIV  RNA  baseline  level  may 
be  medically  necessary  in  any  patient  with 
confirmed  HIV  infection. 

2.  Regular  periodic  measurement  of  plasma 
HIV  RNA  levels  may  be  medically  necessary 
to  determine  risk  for  disease  progression  in 
an  HIV-infected  individual  and  to  determine 
when  to  initiate  or  modify'  antiretroviral 
treatment  regimens. 

3.  In  clinical  situations  where  the  risk  of 
HIV  infection  is  significant  and  initiation  of 
therapy  is  anticipated,  a  baseline  HIV 
quantification  may  be  performed.  These 
situations  include: 

a.  Persistence  of  borderline  or  equivocal 
serologic  reactivity  in  an  at-risk  individual. 


b.  Signs  and  symptoms  of  acute  retroviral 
syndrome  characterized  by  fever,  malaise, 
lymphadenopathy  and  rash  in  an  at-risk 
individual. 

Limitations 

1.  Viral  quantification  may  be  appropriate 
for  prognostic  use  including  baseline 
determination,  periodic  monitoring,  and 
monitoring  of  response  to  therapy.  Use  as  a 
diagnostic  test  method  is  not  indicated. 

2.  Measurement  of  plasma  HIV  RNA  levels 
should  be  performed  at  the  time  of 
establishment  of  an  HIV  infection  diagnosis. 
For  an  accurate  baseline,  2  specimens  in  a  2- 
week  period  are  appropriate. 

3.  For  prognosis  including  antiretroviral 
therapy  monitoring,  regular,  periodic 
measurements  are  appropriate.  The 


frequency  of  viral  load  testing  should  be 
consistent  with  the  most  current  Centers  for 
Disease  Control  and  Prevention  guidelines 
for  use  of  antiretroviral  agents  in  adults  and 
adolescents  or  pediatrics. 

4.  Because  differences  in  absolute  HIV 
copy  number  are  known  to  occur  using 
different  assays,  plasma  HIV  RNA  levels 
should  be  measured  by  the  same  analytical 
method.  A  change  in  assay  method  may 
necessitate  re-establishment  of  a  baseline. 

5.  Nucleic  acid  quantification  techniques 
are  representative  of  rapidly  emerging  and 
evolving  new  technologies.  As  such,  users 
are  advised  to  remain  current  on  FDA- 
approval  status. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


042 

079.53 

647.60-.64 

795.71  

V08  


Descriptor 


Human  immunodeficiency  virus  [HIV]  disease. 

Human  immunodeficiency  virus,  type  2  [HIV-2]. 

Other  viral  diseases  complicating  pregnancy  (Including  HIV-1  and  II). 

Nonspecific  serologic  evidence  of  human  Immunodeficiency  virus  [HIV]. 

Asymptomatic  human  immunodeficiency  virus  [HIV]  Infection  status. 
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Reasons  for  Denial 


Note:  This  section 
the  Negotiated  Rulemal  ing 
includes  HCFA's  interj^etation 
longstanding  policies 
informational  purposes 

•  Tests  for  screening 
performed  in  the  absen 
complaints,  or  persona 
injury  are  not  covered 
authorized  by  statute, 
required  by  insurance 
establishments,  government 
other  third  parties. 

•  Tests  that  are  not 
necessary  for  the  diag 
illness  or  injury  are  no 
the  statute. 

•  Failure  to  provide 
medical  necessity  of 
denial  of  claims.  The 
include  notes  documer  t 


aid 


purposes  that  are 
:e  of  signs,  symptoms, 
history  of  disease  or 
f  xcept  as  explicitly 

ese  include  exams 
c  ompanies.  business 
agencies,  or 


reasonable  and 

or  treatment  of  an 
t  covered  according  to 


■  te!  ts 


iocumentation  of  the 
may  result  in 
dt)cumentation  may 
ng  relevant  signs. 


Code 


798.0-798.9 

V15.85  

V16.1   

V16.2  

DV16.4 

V16.5  


V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  .. 
V20.0-V20.2  .. 
V28.(>-V28.9  .. 
V50.0-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V651   

V68  0-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74.0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79.0-V.79.9  . 
V80.0-V80.3  .. 
V81.0-V81.6  .. 
V82.0-V82.9  .. 


ICD-9-CM  Codes  T/iaffDo  Not  Support 
Medical  Necessity 

Code:  Descriptioji 

Any  ICD-9-CM  codi 
the  ICD-&-CM  section  i 


Sources  of  Infoimatioi 

CDC.  1998.  Guideli 
antiretroviral  agents  ir 
and  adolescents.  MMVyR 


not  negotiated  by 

Committee.  It 

of  its 

is  included  for 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


Descriptor 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  tx)dy  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions.  «. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


not  listed  in  either  of 
above. 


js  for  the  use  of 
HIV-infected  adults 
47  (RR-5). 


CDC.  1998.  Guidelines  for  the  use  of 
antiretroviral  agents  in  pediatric  HIV 
infection.  MMWR  47  (RR-4). 

CDC.  1998.  Public  Health  Service  Task 
Force  recommendations  for  the  use  of 
antiretroviral  drugs  in  pregnant  women 
infected  with  HIV-1  for  maternal  health  and 
for  reducing  perinatal  HFV-l  transmission  in 
the  United  States.  MMWR  47  (RR-2). 

Carpenter,  C.C,  M.A.  Fischi,  S.M. 
Hammer,  et .  al.  1998.  Antiretroviral  therapy 
for  HIV  infection  in  1998.  Updated 

i 


recommendations  of  the  international  AIDS 
society-USA  panel.  .A.M.A.  280:78-86. 

Saag,  M.S.,  M.  Holodniy,  D.R.  Kuritzkes,  et 
al.  1996.  HIV  viral  load  markers  in  clinical 
practice.  Nature  Medicine  2(6):  625-629. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
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provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease 
precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a    * 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM.  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 


condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

6.  Specific  coding  guidelines: 

a.  Temporary  code  GOlOO  has  been 
superseded  by  code  87536  effective  January 
1,  1998. 

b.  CPT  codes  for  quantification  should  not 
be  used  simultaneously  with  other  nucleic 
acid  detection  codes  for  HIV-1  (that  is, 
87534,  87535)  or  HIV-2  (that  is,  87537, 
87538). 

7.  Codes  647.60-.64  should  only  be  used 
for  HIV  infections  complicating  pregnancy. 

Other  Comments 

Assessment  of  CD4+  T  cell  numbers  is 
fi-equently  performed  in  conjunction  with 
viral  load  determination.  When  used  in 
concert,  the  accuracy  with  which  the  risk  for 
disease  progression  and  death  can  be 
predicted  is  enhanced. 

Medicare  National  Coverage  Decision  For: 
Human  Immunodeficiency  Virus  Testing 
(Diagnosis). 

Other  Names/Abbreviations:  HIV,  HIV-1, 
HrV-2.  HIVl/2,  HTLV  III,  Human  T-cell 
lymphotrophic  virus,  AIDS,  Acquired 
immune  deficiency  syndrome. 

Description 

Diagnosis  of  Human  Immunodeficiency 
Virus  (HTV)  infection  is  primarily  made 
through  the  use  of  serologic  assays.  These 
assays  take  one  of  two  forms:  antibody 


detection  assays  and  specific  HTV  antigen 
(p24)  procedures.  The  antibody  assays  are 
usually  enzyme  immunoassays  (EIA)  which 
are  used  to  confirm  exposure  of  an 
individual's  immune  system  to  specific  viral 
antigens.  These  assays  may  be  formatted  to 
detect  HIV-1,  HIV-2,  or  HIV-1  and  2 
simultaneously  and  to  detect  both  IgM  and 
IgG.  When  the  initial  EIA  test  is  repeatedly 
positive  or  indeterminant,  an  alternative  test 
is  used  to  confirm  the  specificity  of  the 
antibodies  to  individual  viral  components. 
The  most  commonly  used  method  is  the 
Western  Blot. 

The  HIV-1  core  antigen  (p24)  test  detects 
circulating  viral  antigen  which  may  be  found 
prior  to  the  development  of  antibodies  and 
may  also  be  present  in  later  stages  of  illness 
in  the  form  of  recurrent  or  persistent 
antigenemia.  Its  prognostic  utility  in  HTV 
infection  has  been  diminished  as  a  result  of 
development  of  sensitive  viral  RNA  assays, 
and  its  primary  use  today  is  as  a  routine 
screening  tool  in  potential  blood  donors. 

In  several  unique  situations,  serologic 
testing  alone  may  not  reliably  establish  an 
HIV  infection.  This  may  occur  because  the 
antibody  response  (particularly  the  IgG 
response  detected  by  Western  Blot)  has  not 
yet  developed  (that  is,  acute  retroviral 
syndrome),  or  is  persistently  equivocal 
because  of  inherent  viral  antigen  variability. 
It  is  also  an  issue  in  perinatal  HTV  infection 
due  to  transplacental  passage  of  maternal 
HIV  antibody.  In  these  situations,  laboratory 
evidence  of  HIV  in  blood  by  culture,  antigen 
assays,  or  proviral  DNA  or  viral  RNA  assays, 
is  required  to  establish  a  definitive 
determination  of  HIV  infection.  • 

HCPCS  Codes  (Alpha  numeric.  CPT  ^  AMA): 


Code 


Descriptor 


86689 

86701 
86702 
86703 

87390 

87391 

87534 
87535 

87537 
87538 


Qualitative  or  semiquantitative  immunoassays  performed  by  multiple  step  methods;  HTLV  or  HIV  antibody,  con- 
firmatory test  (for  example,  Western  Blot). 

Qualitative  or  semiquantitative  immunoassays  pertomied  by  multiple  step  methods;  HIV-1. 

Qualitative  or  semiquantitative  immunoassays  performed  by  multiple  step  methods;  HIV-2. 

Qualitative  or  semiquantitative  immunoassays  performed  by  multiple  step  methods;  HiV-1  and  HIV-2,  single 
assay. 

Infectious  agent  antigen  defection  by  enzyme  immunoassay  technique,  qualitative  or  semiquantitative,  multiple 
step;  HIV-1 . 

Infectious  agent  antigen  detection  by  enzyme  immunoassay  technique,  qualitative  or  semiquantitative,  multiple 
step;  HIV-2. 

Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNA);  HIV-1,  direct  probe  technique 

Infectious  agent  detection  by  nucleic  add  (DNA  or  RNA);  HIV-1,  direct  probe  technique  HIV-1,  amplified  protje 
technique. 

Infectious  agent  detection  by  nucleic  acid  (DNA  or  RNA);  HIV-2,  direct  probe  technique. 

Infectious  agent  detection  by  nucleic  add  (DNA  or  RNA);  HIV-2,  amplified  probe  technique. 


Indications 

Diagnostic  testing  to  establish  HFV 
infection  may  be  indicated  when  there  is  a 
strong  clinical  suspicion  supported  by  one  or 
more  of  the  following  clinical  findings: 

1.  The  patient  has  a  documented, 
otherwise  unexplained,  AIDS-defining  or 
AIDS-associated  opportunistic  infection. 

2.  The  patient  has  another  documented 
sexually  transmitted  disease  which  identifies 
significant  risk  of  exposure  to  HFV  and  the 
potential  for  an  early  or  subclinical  infection. 


3.  The  patient  has  documented  acute  or 
chronic  hepatitis  B  or  C  infection  which 
identifies  a  significant  risk  of  exposure  to 
HIV  and  the  potential  for  an  early  or 
subclinical  infection. 

4.  The  patient  has  a  documented  AIDS- 
defining  or  AIDS-associated  neoplasm. 

5.  The  patient  has  a  documented  AIDS- 
associated  neurologic  disorder  or  otherwise 
unexplained  dementia. 

6.  The  patient  has  another  documented 
AIDS-defining  clinical  condition,  or  a  history 
of  other  severe,  recurrent,  or  pwrsistent 
conditions  which  suggest  an  underlying 


immune  deficiency  (for  example,  cutaneous 
or  mucosal  disorders). 

7.  The  patient  has  otherwise  unexplained 
generalized  signs  and  symptoms  suggestive 
of  a  chronic  process  with  an  underlying 
immune  deficiency  (for  example,  fever, 
weight  loss,  malaise,  fatigue,  chronic 
diarrhea,  failure  to  thrive,  chronic  cough, 
hemoptysis,  shortness  of  breath,  or 
lymphadenopathy). 

8.  The  patient  has  otherwise  unexplained 
laboratory  evidence  of  a  chronic  disease 
process  with  an  underlying  immune 
deficiency  (for  example,  anemia,  leukopenia. 


UK  S 


(lor< 


oth«r 


unde 


pancytopenia. ._.  -  , 
lymphocyte  count). 

9.  The  patient  has 
acute  retroviral  sync 
malaise,  lymphaden 

10.  The  patient  has 
to  blood  or  body  flu 
of  transmitting  HIV 
needlesticks  and  ot„ 
exposures)  and  antiv 
or  anticipated  to  be  i 

11.  The  patient  is 
rape.  (HIV  testing  is  e 
treatment  protocol.) 

For  a  comprehen 
deRning  and  AIDS , 
refer  to  information 

Limitations 

1.  HIV  antibody  teeing 
is  usually  performed 
combination  tests.  HI  V 
if  clinical  circumstan  :es 
likely  (that  is.  compa 
and  HIV-1  test  negati  v 
also  be  indicated  in 


lymph  apenia,  or  low  CD4+ 


!  igns  and  symptoms  of 
di  ome  with  fever, 
ic  pathy,  and  skin  rash, 
documented  exposure 
known  to  be  capable 
example, 
significant  blood 
ral  therapy  is  initiated 
itiated. 

lergoing  treatment  for 
part  of  the  rape 


ensr  'e 


tabulation  of  AIDS- 
as  sociated  conditions, 
s  jurce  document  #5. 


in  the  United  States 
using  HFV-l  or  HIV-V2 
-2  testing  is  indicated 

suggest  HIV-2  is 
ible  clinical  findings 
e).  HIV-2  testing  may 
of  the  country 


areas 


Code 


003.1  

007.2 

007.4 

007.8 

010.00-010.96  . 

011.00-011.96  . 

012.00-012.86 

013.00-013.96  . 

014.00-014.86 

015.00-015.96 

016.00-016.96 

017.00-017.96 

018.00-018.96 

027.0 

031.0-031.9 

038.2 

038.43 

039.0-9 

041.7 

042  

046.3 

049.0-049.9 

052.0-052.8 

053.0-053.9  .... 

054.0-054.9 

055.0-055.8  .... 
070.20-070.23 
070.30-070.33 
070.41  


070.42 

070.44 

070.49 

070.51  

07052 

070.54 

070.59 

070.6 

070.9 

078.0  

078.10-078.19 

078.3 

078.5 

078.88 

079.50 

079.51  

079.52 

079.53 

079.59 
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where  there  is  greater  prevalence  of  HIV-2 
infections. 

2.  The  Western  Blot  test  should  be 
performed  only  after  documentation  that  the 
initial  EIA  tests  are  repeatedly  positive  or 
equivocal  on  a  single  sample. 

3.  The  HIV  antigen  tests  currently  have  no 
defined  diagnostic  usage. 

4.  Direct  viral  RNA  detection  may  be 
performed  in  those  situations  where  serologic 
testing  does  not  establish  a  diagnosis  but 
strong  clinical  suspicion  persists  (for 
example,  acute  retroviral  syndrome, 
nonspecific  serologic  evidence  of  HIV,  or 
perinatal  HIV  infection). 

5.  If  initial  serologic  tests  confirm  an  HIV 
infection,  repeat  testing  is  not  indicated. 

6.  If  initial  serologic  tests  are  HIV  EIA 
negative  and  there  is  no  indication  for 
confirmation  of  infection  by  viral  RNA 
detection,  the  interval  prior  to  retesting  is  3- 
6  months. 

7.  Testing  for  evidence  of  HIV  infection 
using  serologic  methods  may  be  medically 
appropriate  in  situations  where  there  is  a  risk 
of  exposure  to  HIV.  However,  in  the  absence 


of  a  documented  AIDS  defining  or  HIV 
associated  disease,  an  HIV  associated  sign  or 
symptom,  or  documented  exposure  to  a 
known  HIV-infected  source,  the  testing  is 
considered  by  Medicare  to  be  screening  and 
thus  is  not  covered  by  Medicare  (for  example, 
history  of  multiple  blood  component 
transfusions,  exposure  to  blood  or  body 
fluids  not  resulting  in  consideration  of 
therapy,  history  of  transplant,  history  of 
illicit  drug  use.  multiple  sexual  partners, 
same-sex  encounters,  prostitution,  or  contact 
with  prostitutes). 

8.  The  CPT  Editorial  Panel  has  issued  a 
number  of  codes  for  infectious  agent 
detection  by  direct  antigen  or  nucleic  acid 
probe  techniques  that  have  not  yet  been 
developed  or  are  only  being  used  on  an 
investigational  basis.  Laboratory  providers 
are  advised  to  remain  current  on  FDA- 
approval  status  for  these  tests. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Description 


Salmonella  septicemia. 

Coccidiosis  (Isopohasis). 

CryptosporidiosJs. 

Other  specified  protozoal  intestinal  diseases. 

Primary  tuberculous  infection. 

Pulmonary  tuberculosis. 

Other  respiratory  tuberculosis. 

Tuljerculosis  of  meninges  and  central  nervous  system. 

Tuberculosis  of  intestines,  peritoneum  and  mesenteric  glands. 

Tuberculosis  of  bones  and  joints. 

Tuberculosis  of  genitourinary  system. 

Tuberculosis  of  other  organs. 

Miliary  tuberculosis. 

Listeriosis. 

Diseases  due  to  other  mycobacteria. 

Pneumococcal  septicemia. 

Septicemia  (Pseudomonas). 

Actinomycotic  infections  (includes  Nocardia). 

Pseudomonas  infection. 

HIV  disease  (Acute  retroviral  syndrome,  AIDS-related  complex). 

Progressive  multifocal  leukoencephalopathy. 

Other  non-arthropod-bome  viral  diseases  of  central  nervous  system. 

Chickenpox  (with  complication). 

Herpes  zoster. 

Herpes  simplex. 

Measles  (with  complication). 

Viral  hepatitis  B  with  hepatic  coma. 

Viral  hepatitis  B  wittiout  mention  of  hepatk:  coma. 

Acute  or  unspecified  hepatitis  C  with  hepatic  coma. 

Hepatitis  delta  without  mention  of  active  hepatitis  B  disease  with  hepatic  coma. 

Chronic  hepatitis  C  with  hepatic  coma. 

Other  specified  viral  hepatitis  with  hepatic  coma. 

Acute  or  unspecified  hepatitis  C  without  hepatic  coma. 

Hepatitis  delta  without  mention  of  active  hepatitis  B  disease  without  hepatic  coma. 

Chronic  hepatitis  C  without  hepatic  coma. 

Other  specified  viral  hepatitis  without  hepatic  coma. 

Unspecified  viral  hepatitis  with  hepatic  coma. 

Unspecified  viral  hepatitis  without  hepatic  coma. 

Molluscum  contagiosum. 

Viral  warts. 

Cat-scratch  disease. 

Cytomegaloviral  disease. 

Other  specified  diseases  due  to  Chlamydiae. 

Retrovirus  unspecified. 

HTLV-I. 

HTLV-II. 

HTLV-III. 

Other  specified  Retrovirus. 
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Code 


Description 


079.88 

079.98 

085.0-085.9  .... 

088.0  

090.0-090.9  .... 
091.0-091.9  .... 
092.0-092.9  .... 
093.0-093.9  .... 
094.0-094.9  .... 
095.0-095.9  .... 

096 

097.0-097.9  .... 
098.0-098.89  .. 
099.0 

099.1  

099.2 

099.3 

099.40-099.49 
099.50-099.59 

099.8 

099.9 

110.1  

111.0 

112.0-112.9  .... 
114.0-114.9  .... 
115.00-115.99 
116.0-116.2  .... 

117.3 

117.5 

118 

127.2 

130.0-130.9  .... 

131.01  

132.2 

133.0 

136.2  

136.3 

136.8 

176.0-176.9  .... 
180.0-180.9  .... 
200.20-200.28 
200.80-200.88 
201 .00-201 .98 
280.0-280.9  .... 

285.9  

287.3 

288.0 

288.8 

294.8 

310.1  

322.2 

336.9 

348.3 

354.0-354.9  ..., 

356.8 

363.20 

425.4 

473.0-473.9  ... 

481  

482.0-482.9  ... 

484.1  

512.8 

516.8 

528.2  

528.6 

530.2 

583.9 

588.8 

647.60-.64  

682.0-682.9  ... 
690.10-690.18 

696.1  

698.3 

704.8 


Other  specified  chlamydial  infection. 

Unspecified  chlamydial  infection. 

Leishmaniasis. 

Bartonellosis. 

Congenital  syphilis. 

Early  syphilis  symptomatic. 

Early  syphilis,  latent. 

Cardiovascular  syphilis. 

Neurosyphilis. 

Other  forms  of  late  syphilis,  with  symptoms. 

Late  syphilis,  latent. 

Other  and  unspecified  syphilis. 

Gonococcal  infections. 

Chancroid. 

Lymphogranuloma  venereum. 

Granuloma  inguinale. 

Reiter's  disease. 

Other  nongonococcal  urethritis. 

Other  venereal  diseases  due  to  Chlamydia  trachomatis. 

Other  specified  venereal  disease. 

Venereal  disease  unspecified. 

Dermatophytosis  of  nail. 

Pityriasis  versicolor. 

Candidiasis. 

Coccidioidomycosis. 

Histoplasmosis. 

Blastomycotic  infection. 

Aspergillosis. 

Cryptococcosis. 

Opportunistic  mycoses. 

Strongyloidiasis. 

Toxoplasmosis. 

Trichomonal  vulvovaginitis. 

Phthirus  pubis. 

Scabies. 

Specific  infections  by  free  living  amebae. 

Pneumocystosis. 

Other  specified  infectious  and  parasitic  disease  (for  example,  microsporidiosis). 

Kaposi's  sarcoma. 

Malignant  neoplasm  of  cervix  uteri. 

Burkitt's  tumor  or  lymphoma. 

Lymphosarcoma,  other  named  variants. 

Hodgkin's  disease. 

Iron  deficiency  anemias. 

Anemia,  unspecified. 

Primary  thrombocytopenia. 

Agranulocytosis. 

Other  specified  disease  of  white  blood  cells. 

Other  specified  organic  brain  syndromes  (chronic). 

Organic  personality  syndrome. 

Chronic  meningitis. 

Unspecified  disease  of  spinal  cord. 

Encephalopathy  unspecified. 

Mononeuritis  of  upper  limbs  and  mononeuritis  multiplex. 

Other  specified  idiopathic  peripheral  neuropathy. 

Chorioretinitis,  unspecified. 

Other  primary  cardiomyopathies. 

Chronic  sinusitis. 

Pneumococcal  pneumonia. 

Other  bacterial  pneumonia.  - 

Pneumonia  in  cytomegalic  inclusion  disease. 

Other  spontaneous  pneumothorax. 

Other  specified  alveolar  and  parietoalveolar  pneumonopathies. 

Oral  aphthae. 

Leukoplakia  of  oral  mucosa. 

Ulcer  of  esophagus. 

Nephropathy  with  unspecified  pathological  lesion  in  kidney. 

Other  specified  disorders  resulting  from  impaired  renal  function. 

Other  viral  diseases  complicating  pregnancy  (use  for  HIV  I  and  II). 

Other  cellulitis  and  abscess. 

Seborrheic  dermatitis. 

Other  psoriasis. 

Lichenification  and  lichen  simplex  chronicus. 

Other  specified  diseases  of  hair  and  hair  follicles. 


13104 


Code 


706.0-706.9 

780.6 

780.79 

783.2 

783.4 

785.6 

786.00 

786.05  

786.2 

786.3 

786.4  

787.91  

795.71  

799.4 

V01.7  

V71.5  


Reasons  for  Denial 


er  la 


Note:  This  section 
the  Negotiated  Rul 
section  includes 
longstanding  policie ; 
informational 


was  not  negotiated  by 
king  Committee.  This 
HCfA's  interpretation  of  its 
and  is  included  for 


purpo  les 


•  Tests  for 
performed  in  the 
complaints,  or 
injur\'  are  not  covere  d 
authorized  by  statut( 
required  by  insuranc  e 
establishments, 
other  third  parties. 

•  Tests  that  are  nc  t 
necessary  for  the  dia  jn 
illness  or  injury  are 
the  statute. 

•  Failure  to  provi 
medical  necessity 
denial  of  claims.  Sui 
include  notes  docurjent 


screenfig  purposes  that  are 

e  of  signs,  symptoms, 
perso  lal  history  of  disease  or 
■  except  as  explicitly 
.  These  include  exams 
companies,  business 
govAnment  agencies,  or 


reasonable  and 
osis  or  treatment  of  an 
lot  covered  according  to 


Code 


798.0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  ... 
V18.0-V18.8  ... 
V190-V19.8  ... 
V20  0-V20.2  ... 
V28.0-V28.9  ... 
V50.0-V50.9  ... 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1   

V68  0-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74.&-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
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Description 


Diseases  of  sebaceous  glands. 

Fever. 

Other  malaise  and  fatigue. 

Abnormal  loss  of  weight. 

Lack  of  expected  nomial  physiological  development. 

Enlargement  of  lymph  nodes. 

Respiratory  abnormality,  unspecified. 

Shortness  of  breath. 

Cough. 

Hemoptysis. 

Abnormal  sputum. 

Diarrtiea 

Nonspecific  serologic  evidence  of  human  immunodefiency  virus. 

Wasting  disease. 

Contact  with  or  exposure  to  communicable  diseases,  other  viral  diseases. 

Rape. 


e  documentation  of  the 
ofltests  may  result  in 
documentation  may 
ing  relevant  signs. 


( h  I 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  uhnary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  tor  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 
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Code 


Description 


V77.0-V77.9 
V78.0-V78.9 
V79.&-V79.9 
V80.0-V80.3 
V81.0-V81.6 
V82.0-V82.9 


Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  tor  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  neither 
of  the  ICD-9-CM  sections  above. 

Sources  of  Information 

CDC,  1993.  Revised  classification  system 
for  HIV  infection  and  expanded  surveillance 
case  definition  for  AIDS  among  adolescents 
and  adults.  MMWR  41  (No.  RR17). 

CDC.  1994.  Revised  classification  system 
for  human  immunodeficiency  virus  infection 
in  children  less  than  13  years  of  age. 

CDC,  1998.  Guidelines  for  treatment  of 
sexually  transmitted  diseases.  MMWR  47 
(RR1):11-17. 

Piatak,  M.,  M.S.  Saag,  L.C.  Yang,  et  al. 
1993.  High  levels  of  HIV-1  in  plasma  during 
all  stages  of  infection  determined  by 
competitive  PCR.  Science  259:1749-1754. 

Rhame.  R.S.  1994.  Acquired 
immunodeficiency  syndrome,  p.  628-652.  In 
Infectious  Diseases;  P.D.  Hoeprich,  M.C. 
Jordan,  and  A.R.  Ronald  (J.B.  Lippineott  Co., 
Philadelphia). 

Vasudevachari,  M.D.,  R.T.  Davey,  Jr.,  J.A. 
Metcalf,  and  H.C.  Lane.  1997.  Principles  and 
procedures  of  human  immunodeficiency 
virus  serodiagnosis.  In  Manual  of  Clinical 
Laboratory  Immunology  (Fifth  ed.);  N.R. 
Rose,  E.C.  de  Macario.  J.D.  Folds,  H.C.  Lane, 
and  R.M.  Nakamura  (ASM  Press, 
Washington,  DC). 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  hais 
not  been  exposed  to  a  disease.  The  testing  of 


a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl ,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  1CD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

6.  Specific  coding  guidelines: 

a.  CPT  86701  or  86703  is  performed 
initially.  CPT  86702  is  performed  when 
86701  is  negative  and  clinical  suspicion  of 
HIV-2  exists. 

b.  CPT  86689  is  performed  only  on  samples 
repeatedlv  positive  bv  86701,  86702,  or 
86703. 

c.  CPT  87534  or  87535  is  used  to  detect 
HIV-1  RNA  where  indicated.  CPT  87537  or 
87538  is  used  to  detect  HIV-2  RNA  where 
indicated. 


Documentation  Requirements 

Appropriate  HCPCS/CPT  codes  must  be 
used  as  described. 

Medicare  National  Coverage  Decision: 
Blood  Counts. 

Other  Names/ Abbreviations:  CBC. 

Description 

Blood  counts  are  used  to  evaluate  and 
diagnose  diseases  relating  to  abnormalities  of 
the  blood  or  bone  marrow.  These  include 
primary  disorders  such  as  anemia,  leukemia, 
polycythemia,  thrombocytosis  and 
thrombocytopenia.  Many  other  conditions 
secondarily  affect  the  blood  or  bone  marrow, 
including  reaction  to  inflammation  and  . 
infections,  coagulopathies,  neoplasms  and 
exposure  to  toxic  substances.  Many 
treatments  and  therapies  affect  the  blood  or 
bone  marrow,  and  blood  counts  may  be  used 
to  monitor  treatment  effects. 

The  complete  blood  count  (CBC)  includes 
a  hemogram  and  differential  white  blood 
count  (WBC).  The  hemogram  includes 
enumeration  of  red  blood  cells,  white  blood 
cells,  and  platelets,  as  well  as  the 
determination  of  hemoglobin,  hematocrit, 
and  indices. 

The  symptoms  of  hematological  disorders 
are  often  nonspecific,  and  are  commonly 
encountered  in  patients  who  may  or  may  not 
prove  to  have  a  disorder  of  the  blood  or  bone 
marrow.  Furthermore,  many  medical 
conditions  that  are  not  primarily  due  to 
abnormalities  of  blood  or  bone  marrow  may 
have  hematological  manifestations  that  result 
from  the  disease  or  its  treatment.  As  a  result, 
the  CBC  is  one  of  the  most  commonly 
indicated  laboratory'  tests. 

In  patients  with  possible  hematological 
abnormalities,  it  may  be  necessan,'  to 
determine  the  hemoglobin  and  hematocrit,  to 
calculate  the  red  cell  indices,  and  to  measure 
the  concentration  of  white  blood  cells  and 
platelets.  These  measurements  are  usually 
performed  on  a  multichannel  analyzer  that 
measures  all  of  the  parameters  on  every 
sample.  Therefore,  iaborator>'  assessments 
routinely  include  these  measurements. 

HCPCS  Codes  (Alpha  numeric.  CPT  *  AMA): 


Code 


85007 
85008 
85013 
85014 
85018 
85021 
85022 
85023 
85024 


Descriptor 


Blood  count;  manual  differential  WBC  count  (includes  RBC  morphology  and  platelet  estimation). 

Blood  counts,  manual  blood  smear  examination  without  differential  parameters. 

Blood  counts.  Spun  microhematocrit. 

Blood  counts.  Other  than  spun  hematocrit. 

Blood  counts.  Hemoglobin. 

Blood  counts,  Hemogram,  automated  (RBC,  WBC.  Hgb,  Net,  and  indices  only). 

Blood  counts,  Hemogram,  automated,  and  manual  differential  WBC  count  (CBC). 

Blood  counts,  Hemogram  and  platelet  count,  automated,  and  manual  differential  WBC  count  (CBC). 

Blood  counts,  Hemogram  and  platelet  count,  automated,  and  automated  partial  differential  WBC  count  (CBC). 
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Code 


Descriptor 


85025 
85027 
85031 
85048 
85590 
85595 


Hemogram  and  platelet  count,  automated  and  automated  complete  differential  WBC  count  (CBC). 

Blood  counts,  Hemogram  and  platelet  count,  automated. 

Blood  count;  hemogram,  manual,  complete  CBC  (RBC,  Hgb,  Hct,  differential  and  indices. 

Blood  counts,  White  blood  cell  (WBC). 

Platelet;  manual  count. 

Platelet,  automated  count. 


Indications 


CI  C 


u  I 


n.s 


fil 


it  imi 
neuro  sath 


'  hemos  at 
idc 


Indications  for  a 
red  cell,  platelet,  and 
Examples  of  these  in 
enumerated  individ 

1.  Indications  fore 
the  evaluation  of  bon 
as  a  result  of  neoplas 
exposure  to  toxic  su 
The  CBC  is  also  use 
peripheral  destructic 
suspected  bone  marr 
marrow  infiltrate,  su; 
myeloproliferative', 
lymphoproliferative 
disorders. 

2.  Indications  for 
to  red  cell  (RBC) 
include  signs,  sympt^ 
or  disease  that  can  be 
or  other  red  blood  ce 
weakness,  fatigue,  we  i 
acute  injury  associa 
suspected  blood  loss, 
bleeding,  hematuria, 
hematochezia,  positi 
test,  malnutrition,  v 
malabsorption 
malignancy,  presenct 
disease  that  may  have 
coagulation  or 
dizziness,  syncope,  a 
in  bowel  habits,  chro 
or  decreased  RBC 
systolic  heart  murmu 
failure,  dyspnea, 
growth  retardation,  j. 
splenomegaly,  lym 
the  lower  extremities 

3.  Indications  for  h 
to  red  cell  (RBC) 
include  signs,  sym 
or  disease  that  can 
polycythemia  (for 
ruddy  skin,  conjunct 
wheezing,  cyanosis,  < 
orthopnea,  heart  m 
cognitive  changes  in( 
changes,  sleep  apnea, 
dizziness,  excessive 
symptoms,  weight 
gastrointestinal 
dyspnea,  joint  sympt 
pain  and  erythema  o 
venous  or  arterial  th 
thromboembolism, 
stroke,  transient  isc 
heart  disease,  chronic 
disease,  increased 
associated  with 
disorders,  androgen 
splenomegaly 
hypertension.) 

4.  Specific  indicati 
differential  count 


or  hemogram  include 
white  cell  disorders. 


ications  are 

lly  below. 

CBC  generally  include 
marrow  dysfunction 
s,  therapeutic  agents, 
b^tances,  or  pregnancy, 
in  assessing 
of  blood  cells, 
V  failure  or  bone 
ected 
irtyelodysplastic,  or 

rocesses,  and  immune 


ted 


h  smogram  or  CBC  related 

!rs  of  the  hemogram 

(  ms,  test  results,  illness, 

associated  with  anemia 

disorder  (e.g.,  pallor. 

ight  loss,  bleeding. 

with  blood  loss  or 
abnormal  menstrual 
lematemesis. 
fecal  occult  blood 
in  deficiency, 
y,  known 
of  acute  or  chronic 
associated  anemia, 
ic  disorders,  postural 
ominal  pain,  change 
ic  marrow  hypoplasia 
uction,  tachycardia, 
,  congestive  heart 

,  nailbed  deformities, 
ndice,  hepatomegaly, 
enopathy.  ulcers  on 


pre  J 


angi  la 
jax 
phid 


imogram  or  CBC  related 
ers  of  the  hemogram 
s.  test  results,  illness, 
bejassociated  with 
pie,  fever,  chills, 
'al  redness,  cough, 
ubbing  of  the  fingers, 
ur,  headache,  vague 
uding  memory 
weakness,  pruritus, 
A'eating,  visual 
massive  obesity. 
,  paresthesias, 
ms.  epigastric  distress, 
e  fingers  or  toes, 
r^mbosis. 

ocardial  infarction, 

ic  attacks,  congenital 

obstructive  pulmonary 

ropoetin  production 

ic,  renal  or  hepatic 

diuretic  use, 

.  dia.stolic 


para  net 
ptc  m 


exc  m 


ur  n 


lo!  s 
bleed  ng 


fthe 


m.- 
h(  mi 


er)  th 
neop  ast 


hepatc  megaly. 


ns  for  CBC  with 
related  to  the  WBC  include 


signs,  symptoms,  test  results,  illness,  or 
disease  associated  with  leukemia,  infections 
or  inflammatory  processes,  suspected  bone 
marrow  failure  or  bone  marrow  infiltrate, 
suspected  myeloproliferative, 
myelodysplastic  or  lymphoproliferative 
disorder,  use  of  drugs  that  may  cause 
leukopenia,  and  immune  disorders  (e.g., 
fever,  chills,  sweats,  shock,  fatigue,  malaise, 
tachycardia,  tachypnea,  heart  murmur, 
seizures,  alterations  of  consciousness, 
meningismus,  pain  such  as  headache, 
abdominal  pain,  arthralgia,  odynophagia,  or 
dysuria,  redness  or  swelling  of  skin,  soft 
tissue  bone,  or  joint,  ulcers  of  the  skin  or 
mucous  membranes,  gangrene,  mucous 
membrane  discharge,  bleeding,  thrombosis, 
respiratory  failure,  pulmonary  infiltrate, 
jaundice,  diarrhea,  vomiting,  hepatomegaly, 
splenomegaly,  lymphadenopathy, 
opportunistic  infection  such  as  oral 
candidiasis.) 

5.  Specific  indications  for  CBC  related  to 
the  platelet  count  include  signs,  symptoms, 
test  results,  illness,  or  disease  associated  with 
increased  or  decreased  platelet  production 
and  destruction,  or  platelet  dysfunction, (e.g., 
gastrointestinal  bleeding,  genitourinary  tract 
bleeding,  bilateral  epistaxis,  thrombosis, 
ecchymosis,  purpura,  jaundice,  petechiae, 
fever,  heparin  therapy,  suspected  DIC,  shock, 
pre-eclampsia,  neonate  with  maternal  ITP, 
massive  transfusion,  recent  platelet 
transfusion,  cardiopulmonary  bypass, 
hemolytic  uremic  syndrome,  renal  diseases, 
lymphadenopathy,  hepatomegaly, 
splenomegaly,  hypersplenism,  neurologic 
abnormalities,  viral  or  other  infection, 
myeloproliferative,  myelodysplastic,  or 
lymphoproliferative  disorder,  thrombosis, 
exposure  to  toxic  agents,  excessive  alcohol 
ingestion,  autoimmune  disorders  (SLE,  RA 
and  other). 

6.  Indications  for  hemogram  or  CBC  related 
to  red  cell  (RBC)  parameters  of  the  hemogram 
include,  in  addition  to  those  already  listed, 
thalassemia,  suspected  hemoglobinopathy, 
lead  poisoning,  arsenic  poisoning,  and 
spherocytosis. 

7.  Specific  indications  for  CBC  with 
differential  count  related  to  the  WBC  include, 
in  addition  to  those  already  listed,  storage 
diseases/mucopolysaccharidoses,  and  use  of 
drugs  that  cause  leukocytosis  such  as  G— CSF 
or  GM-CSF. 

8.  Specific  indications  for  CBC  related  to 
platelet  count  include,  in  addition  to  those 
already  listed,  May-Hegglin  syndrome  and 
Wiskott-Aldrich  syndrome. 

Limitations 

1,  Testing  of  patients  who  are 
asymptomatic,  or  who  do  not  have  a 
condition  that  could  be  expected  to  result  in 
a  hematological  abnormality,  is  screening 
and  is  not  a  covered  service. 


2.  In  some  circumstances  it  may  be 
appropriate  to  perform  only  a  hemoglobin  or 
hematocrit  to  assess  the  oxygen  carrying 
capacity  of  the  blood.  When  the  ordering 
provider  requests  only  a  hemoglobin  or 
hematocrit,  the  remaining  components  of  the 
CBC  are  not  covered. 

3.  When  a  blood  count  is  performed  for  an 
end-stage  renal  disease  (ESRD)  patient,  and  is 
billed  outside  the  ESRD  rate,  documentation 
of  the  medical  necessity  for  the  blood  count 
must  be  submitted  with  the  claim. 

4.  In  some  patients  presenting  with  certain 
signs,  symptoms  or  diseases,  a  single  CBC 
may  be  appropriate.  Repeat  testing  may  not 
be  indicated  unless  abnormal  results  are 
found,  or  unless  there  is  a  change  in  clinical 
condition.  If  repeat  testing  is  performed,  a 
more  descriptive  diagnosis  code  (e.g., 
anemia)  should  be  reported  to  support 
medical  necessity.  However,  repeat  testing 
may  be  indicated  where  results  are  normal  in 
patients  with  conditions  where  there  is  a 
continued  risk  for  the  development  of 
hematologic  abnormality. 

1CD-9-CM  Codes  Covered  by  Medicare 
Program 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  ICD-9-CM  code  sections  below. 

Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  are  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exam.s 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs, 
symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
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necesscuy  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 


•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


Code 


Description 


798.0-798.9  ... 

V15.85  

V16.1   

V16.2  

V16.4  

V16.5  

V16.6  f 

V16.7  

V16.8  

V16.9  

V17.0-V17.8  . 
V18.0-V18.8  . 
V19.0-V19.8  . 
V20.0-V20.2  . 
V28.0-V28.9  . 
V50.0-V50.9  . 

V53.2  

V60.0-V60.9  . 

V62.0  

V62.1   

V65.0  

V65.1 

V68.0-V68.9  . 
V70.0-V70.9  . 
V73.0-V73.99 
V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  . 
V78.0-V78.9  . 
V79.0-V.79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Code 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,(sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support  Medical  Necessity 


078.10-078.19 
210.0-210.9  .... 

214.0 

216.0-216.9  ... 

217 

222.0-222.9  .... 

224.0 

230.0 

232.0-232.9  .... 
300.00-300.09 
301.0-301.9  ... 
302.0-302.9  .... 

307.0 

307.20-307.23 

307.3 

307.80-307.89 
312.00-312.9  ., 
313.0-313.9  ... 
314.00-314.9  . 
363.30-363  35 
363.40-363.43 


Description 


Viral  warts. 

Benign  neoplasm  of  lip,  oral  cavity,  and  pharynx. 

Lipoma,  skin  and  subcutaneous  tissue  of  face. 

Benign  neoplasm  of  skin. 

Benign  neoplasm  of  breast. 

Benign  neoplasm  of  male  genital  organs.  • 

Benign  neoplasm  of  eye. 

Carcinoma  in  situ  of  lip,  oral  cavity  and  pharynx. 

Carcinoma  in  situ  of  skin. 

Neurotic  disorders. 

Personality  disorders. 

Sexual  deviations  and  disorders. 

Stammering  and  stuttering.  ._- 

Tics. 

Stereotyped  repetitive  movements. 

Psychalgla. 

Disturbance  of  conduct,  not  elsewhere  classified. 

Disturbance  of  emotions  specific  to  childhood  and  adolescence. 

Hyperkinetic  syndrome  of  childhood. 

Chorioretinal  scars. 

Choroidal  degeneration. 
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Code 

Description 

363.50-363.57  

363.70-363.9 

366  00-366.9 

Hereditary  choroidal  dystrophies. 

Choroidal  detachment. 

Cataract. 

Disorders  of  refraction  and  accommodation. 

Corneal  opacity  and  other  disorders  of  cornea.  . 

Inflammation  of  eyelids. 

Disorders  of  lacrimal  system. 

Disorders  of  the  orbit,  except  376.3  Other  exophthalmic  conditions. 

Optic  atrophy. 

Other  disorders  of  optic  disc. 

Perforation  of  tympanic  membrane. 

Other  specified  disorders  of  tympanic  membrane. 

Other  disorders  of  middle  ear  and  mastoid. 

Otosclerosis. 

Other  disorders  of  ear. 

Hearing  loss. 

Atherosclerosis  of  aorta  and  renal  artery. 

Peripheral  vascular  disease. 

Capillary  nevus,  non  neoplastic. 

Postmastectomy  lymphedema  syndrome. 

Deviated  nasal  septum. 

Nasal  polyps. 

Hypertrophy  of  nasal  turbinates. 

Polyp  of  vocal  cord  or  larynx. 

Disorders  of  tooth  development  and  eruption. 

Diseases  of  hard  tissues  of  teeth. 

Dentofacial  anomalies,  including  malocclusion. 

Other  diseases  and  conditions  of  teeth  and  supporting  stmctures. 

Diseases  of  the  jaws. 

Diseases  of  the  salivary  glands. 

Cholesterolosis  of  gallbladder. 

Hyperplasia  of  prostate. 

Encysted  hydrocele. 

Other  specified  types  of  hydrocele. 

Hydrocele,  unspecified. 

Redundant  prepuce  and  phimosis. 

Infertility,  male. 

Spermatocoele. 

Atrophy  of  testis. 

Benign  mammary  dysplasia. 

Other  disorders  of  breast. 

Unspecified  breast  disorder. 

Cyst  of  Bartholin's  gland. 

Genital  prolapse. 

Noninflammatory  disorders  of  ovary,  fallopian  tube,  and  broad  ligament. 

Malposition  or  inversion  of  uterus. 

Menopausal  and  post  menopausal  disotxters. 

Infertility,  female. 

Other  disorders  of  breast  associated  with  childbirth  and  disorders  of  lactation. 

Atopic  dermatitis  and  related  disorders. 

Contact  demnatitis  and  other  eczema. 

Corns  and  callosities. 

Other  hypertrophic  and  atrophic  conditions  of  skin. 

Other  dermatoses. 

Unspecified  disease  of  nail. 

Diseases  of  sebaceous  glands. 

Other  disorders  of  skin  and  subcutaneous  tissue. 

Osteoarthrosis. 

Other  and  unspecified  arthropathies. 

Other  derangement  of  joint. 

Peripheral  esthesiopathies  and  allied  syndromes. 

Other  disorders  of  synovium,  tendon,  and  bursa. 

Disorders  of  muscle  ligament  and  fascia. 

Osteochondropathies. 

Osteoporosis. 

Flat  foot. 

Acquired  deformities  of  toe. 

Other  acquired  deformities  of  limb. 

Curvature  of  spine. 

Other  acquired  deformity. 

Nonallopathic  lesions,  not  elsewhere  classified. 

Dislocations. 

Sprains  and  strains. 

Late  effects  of  musculoskeletal  and  connective  tissue  injuries. 

367  0-367.9 

371.00-371.9 

373.00-373.9 

375.00-375.9 

376  21-376.9 

377  10-377.16 

377.21-377.24 

384  20-384.25  

384  81-384.82  

385  00-385.90 

387  0-387  9   

388  00-388.5 

389  00-389.9 

440  0-440  1  

443  8-143.9 

448.1  

457  0   

470    

471.0-471.9 

478  0 

478  4              

520  0-520.9 

521  0-521.9 

524  00-524.9 

525  0-525  9 

526  0-526.3 

527.6-527.9 

575.6 

600 

603  0 

603  8 

603  9 

605      

. 

606  0-606.1  

608  1  

608  3 

610  0-610  9 

611.1-611.6 

611  9 

616.2   

618.0-618.9 

620.0-620.3 

621  6-621.7 

627  2-627.9 

628.0-628.9 

676.00-676.94 

691.0-691.8 

692.0-692.9 

700 

701  0-701  9 

702  0-702  8 

703.9 

706.0-706.9 

709.00-709.4 

715.00-715.98 

716.00-716.99   

71800-718.99 

726.0-726.91  

727.00-727.9 

728.10-728.85 

732.0-7329 

733.00-733.09 

734 

735  0-735  9      

736.00-736.9 

737.0-737.9 

738.0-738.9 

739.0-739.9 

830  0-839.9 

840  0-848.9  

905  0-909.9 
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Code 


910.0-919.9 

930.0-932 

955.0-957.9 

V03.0-V06.9  

V11.0-V11.9  

V14.0-V14.8  

V16.0  

V16.3  

V21.0-V21.9  

V25.01-V25.9  .. 
V26.0-V26.9  .... 
V40.0-V40.9  .... 
V41.0-V41.9  .... 
V43.0-V43.1  .... 
V44.a-V44.9  .... 
V45.00-V45.89 
V48.0-V48.9  .... 
V49.0-V49.9  .... 

V51    

V52.0-V52.9  .... 
V53.01-V53.09 

V53.1    

V53.31-V53.39 

V53.4  

V53.5  

V53.6  

V53.7  

V53.8  

V53.9  

V54.0-V54.9  ... 
V55.0-V55.9  ... 
V57.0-V57.9  ... 

V58.5  

V59.0-V59.9  ... 
V61.0-V61.9  ... 
V62.2-V62.9  ... 

V65.2  

V65.3  

V65.40-V65.49 

V65.5  

V65.8  

V65.9  

V66.0-V66.9  .... 

V67.3  

V67.4  

V69.3  

V71.01-V71.09 
V72.0-V72.2  ... 
V72.4-V72.7  ... 

V72.9  

V76.10-V76.19 
V76.2  


Description 


Superlicial  injuries. 

Foreign  body  on  external  eye,  in  ear,  in  nose. 

Injury  to  peripheral  nerve. 

Need  for  prophylactic  vaccination. 

Personal  history  of  mental  disorder. 

Personal  history  of  allergy  to  medicinal  agents. 

Family  history  of  malignant  neoplasm,  gastrointestinal  tract. 

Family  history  of  malignant  neoplasm,  breast. 

Constitutional  states  in  development. 

Encounter  for  contraceptive  management. 

Procreative  management. 

Mental  and  behavioral  problems. 

Problems  with  special  senses  and  other  special  functions. 

Organ  or  tissue  replaced  by  other  means,  eye  globe  or  lens. 

Artificial  opening  status 

Other  post  surgical  states. 

Problems  vi/ith  head,  neck,  and  trunk. 

Problems  with  limbs. 

Aftercare  involving  the  use  of  plastic  surgery. 

Fitting  and  adjustment  of  prosthetic  device  and  implant. 

Fitting  and  adjustment  of  devices  related  to  nervous  system  and  special  senses. 

Fitting  and  adjustment  of  spectacles  and  contact  lenses. 

Fitting  and  adjustment  of  cardiac  device. 

Fitting  and  adjustment  of  orthodontic  devices. 

Fitting  and  adjustment  of  other  intestinal  appliance. 

Fitting  and  adjustment  of  urinary  devices. 

Fitting  and  adjustment  of  orthopedic  devices. 

Fitting  and  adjustment  of  wheelchair. 

Fitting  and  adjustment  of  other  and  unspecified  device. 

Other  orthopedic  aftercare. 

Attention  to  artificial  openings. 

Care  involving  use  of  rehabilitation  procedures. 

Orthodontics. 

Donors. 

Other  family  circumstances. 

Other  psychosocial  circumstances. 

Person  feigning  illness. 

Dietary  surveillance  and  counseling. 

Other  counseling,  not  elsewhere  classified. 

Person  with  feared  complaint  in  whom  no  diagnosis  was  made. 

Other  reasons  for  seeking  consultation. 

Unspecified  reason  for  consultation. 

Convalescence  and  palliative  care. 

Follow-up  examination  following  psychotherapy. 

Follow-up  examination  following  treatment  of  healed  fracture. 

Problems  related  to  lifestyle,  gambling  and  betting. 

Observation  and  evaluation  for  suspected  conditions  not  found,  mental. 

Special  investigations,  examination  of  eyes  and  vision,  ears  and  hearing,  dental. 

Special  investigations,  radiologic  exam,  laboratory  exam,  diagnostic  skin  and  sensitization  tests. 

Special  investigation,  unspecified. 

Special  screening  for  malignant  neoplasms,  breast. 

Special  screening  for  malignant  neoplasms,  cervix. 


Sources  of  Information 

Wintrvbe's  Clinical  Hematology,  G. 
Richard  Lee  et  al  editors.  Lea  &  Febiger,  9th 
edition,  Philadelphia  PA  1993. 

Hematology,  Clinical  and  Laboratory 
Practice,  R.  Bick  el  al  editors,  Mosby-Year 
Book,  Inc.,  St.  Louis,  Missouri,  1993. 

"The  Polycythemias",  V.  C.  Broudy, 
Medicine,  Chapter  5.V.  Scientific  American, 
New  York,  NY  1996. 

Laboratory  Test  Handbook,  D.S.  Jacobs  et 
al,  Lexi-Comp  Inc,  4th  edition,  Cleveland  OH 
1996. 

Cancer:  Principals  fr  Practice  of  Oncology, 
DeVita,  et  al.,  5th  edition,  Philadelphia: 
Lippincott-Raven,  1997. 

Cecil  Textbook  of  Medicine,  Bennett,  et  al., 
20th  edition,  Philadelphia:  W.B.  Saunders, 
1996. 


Williams  Hematology,  Beutler,  et  al.,  5th 
editiion,  New  York:  McGraw-Hill,  1995. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 


not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
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Clinic  for 

pages  50  and  52.) 

3.  A  three-digit 
it  is  not  further  s 
digit  and/or  fifth- 
provided,  they  m 
invalid  if  it  has 
number  of  digits 
(From  Coding  Cli 
Quarter,  1995. 

4.  Diagnoses 
"suspected." 
"working  diagno: 
though  they  exist 


ICD-9-  :M.  Fourth  Quarter  1996. 


code  is  to  be  used  only  if 
li  bdivided.  Where  fourth- 
iigit  subclassifications  are 
st  be  assigned.  A  code  is 
nit  been  coded  to  the  full 
I  squired  for  that  code, 
ic  for  ICD-9-CM.  Fourth 

44.) 
umented  as  "probable," 
ionable,"  "rule-out,"  or 
s|s  '  should  not  be  coded  as 
Rather,  code  the 


pa|,e 
do: 
qu(  St 


condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICE)-9-CM  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

Medicare  National  Coverage  Decision  for 
Partial  Thromboplastin  Time 

Other  Names/ Abbreviations:  PTT. 


Description 

Basic  plasma  coagulation  function  is 
readily  assessed  with  a  few  simple  laboratory 
tests:  The  partial  thromboplastin  time  (PTT), 
prothrombin  time  (FT),  thrombin  time  (TT), 
or  a  quantitative  fibrinogen  determination. 
The  partial  thromboplastin  time  (PTT)  test  is 
an  in  vitro  laboratory  test  used  to  assess  the 
intrinsic  coagulation  pathway  and  monitor 
heparin  therapy. 

HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Code 


Descriptor 


85730 


Thromtxjplastin  time,  partial  (PTT);  plasma  or  whole  blood. 


rrost 
I  effe  ct 
he  )ari 


ur 


warfi  rin 


81  e 


Indications 

1.  The  PTT  is 
quantitate  the 
unfractionated 
dosing.  Except  d 
heparin  and 
the  PTT  and  PT 
assess  the  effect  o 
PT  and  PTT  must 
"Limitations"  sec 

2.  A  PTT  may 
with  signs  or 
thrombosis.  For 

•  Abnormal 
hematoma  petech 
thrombocytopenit 
Disseminated  Intrp 

•  Swollen 
trauma 

3.  A  PTT  may 
patients  who  have 
knoyvn  to  be 
hemorrhage  or 
the  intrinsic  coag 
abnormalities  ma 
example: 

•  Dysfibrinoge 

•  Afibrinogene 


extre  mitv 


bs 


commonly  used  to 
of  therapeutic 
n  and  to  regulate  its 
ing  transitions  between 
therapy,  in  general  both 
not  necessary  together  to 
anticoagulation  therapy, 
be  justified  separately.  (See 
ion  for  further  discussion.) 
used  to  assess  patients 
of  hemorrhage  or 
pie: 
ing,  hemorrhage  or 
ae  or  other  signs  of 
that  could  be  due  to 
vascular  Coagulation 
y  with  or  without  prior 


b; 
sym  )toms 
e::am 
bleed 


useful  in  evaluating 
a  history  of  a  condition 
asso<  iated  with  the  risk  of 
thijombosis  that  is  related  to 
lation  pathway.  Such 
be  genetic  or  acquired.  For 

I  emia. 
nia  (complete). 


•  Acute  or  chronic  liver  dysfunction  or 
failure,  including  Wilson's  disease. 

•  Hemophilia. 

•  Liver  disease  and  failure. 

•  Infectious  processes. 

•  Bleeding  disorders. 

•  Disseminated  intravascular  coagulation. 

•  Lupus  erythematosus  or  other  conditions 
associated  with  circulating  inhibitors,  e.g., 
Factor  VIII  Inhibitor,  lupus-like 
anticoagulant,  etc. 

•  Sepsis. 

•  Von  Willebrand's  disease. 

•  Arterial  and  venous  thrombosis, 
including  the  evaluation  of  hypercoagulable 
states. 

•  Clinical  conditions  associated  with 
nephrosis  or  renal  failure. 

•  Other  acquired  and  congenital 
coagulopathies  as  well  as  thrombotic  states. 

4.  A  PTT  may  be  used  to  assess  the  risk 
of  thrombosis  or  hemorrhage  in  patients  who 
are  going  to  have  a  medical  intervention 
known  to  be  associated  with  increased  risk 
of  bleeding  or  thrombosis.  An  example  is  as 
follows: 

•  Evaluation  prior  to  invasive  procedures 
or  operations  of  patients  with  personal  or 
family  history  of  bleeding  or  who  are  on 
heparin  therapy 


Limitations 

1.  The  PTT  is  not  useful  in  monitoring  the 
effects  of  warfarin  on  a  patient's  coagulation 
routinely.  However,  a  PTT  may  be  ordered  on 
a  patient  being  treated  with  wsirfarin  as 
heparin  therapy  is  being  discontinued.  (See 
coding  guidelines  for  instructions  on  the  use 
of  code  V58.61  in  this  situation.)  A  PTT  may 
also  be  indicated  when  the  PT  is  markedly 
prolonged  due  to  warfarin  toxicity. 

2.  The  need  to  repeat  this  test  is 
determined  by  changes  in  the  underlying 
medical  condition  and/or  the  dosing  of 
heparin. 

3.  Testing  prior  to  any  medical 
intervention  associated  with  a  risk  of 
bleeding  and  thrombosis  (other  than 
thrombolytic  therapy)  will  generally  be 
considered  medically  necessary  only  where 
there  are  signs  or  symptoms  of  a  bleeding  or 
thrombotic  abnormality  or  a  personal  history 
of  bleeding,  thrombosis  or  a  condition 
associated  with  a  coagulopathy.  Hospital/ 
clinic-specific  policies,  protocols,  etc.,  in  and 
of  themselves,  cannot  alone  justify  coverage. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


002  0-002.9 
003.0-003.9 

042  

038.9 

060  0-060.9 
65  0-065.9  .. 
070.0-070.9 

075 

078.6 


078.7 

120.0 

121.1  

121.3 

124 

135 

155.0-155.2 
197.7 


238.4 

238.7 

239.9 

246.3 

250.40-250.43 
269.0 


Typhoid  and  paratyphoid. 

Other  Salmonella  Infections. 

Human  Immunodeficiency  virus  (HIV)  disease. 

Unspecified  Septicemia. 

Yellow  fever 

Arthopod  borne  hemorrhagic  fever. 

Viral  Hepatitis 

Infectious  mononucleosis. 

Hemorrhagic  nephrosonephritis. 

Arenavlral  hemorrhagic  fever. 

Schistosomiasis  haematobium. 

Clonorchlasls. 

Fasclollasls. 

Trichinosis 

Sarcoidosis. 

Malignant  neoplasm  of  liver  and  Intrahepatic  bile  ducts. 

Malignant  neoplasm  of  liver,  specified  as  secondary. 

Polycythemia  vera. 

Other  lymphatic  and  hemapoletic  tissues. 

Neoplasm  of  unspecified  nature,  site  unspecified. 

Hemorrhage  and  Infarction  of  thyroid. 

Diabetic  with  renal  manifestations. 

Deficiency  of  Vitamin  K. 
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Code 


Description 


273.0-273.9 

273.2 

275.0-275.9 

277.1  

277.3 

285.1 

286.0 

286.1  

286.2-286.3 

286.4  

286.5  

286.6  

286.7 

286.8-9 

287.0-287.9 

289.0 

325 

360.43 

362.34 

362.43 

362.81  

363.6 

363.72 

368.9 

372.72 

374.81  

376.32 

377.42 

379.23  ....: 

380  31 

403.01,403.11,403.91 
404.02,  404.12,  404.92 

423.0 

427.31  

427.9 

428.0 

429.79 

430-432.9 

433.00-^33.91  

434.00-434.91  

435.9 

444.0-444.9 

446.6 

447.2  

448.0 

451.0-451.9 

453.0-453.9 

456.0 

456.1  

459.89 

530.7 

531.00-535.61  

537.83  

556.0-557.9 

562.02-562.03 

562;12 

562.13 

568.81  

569.3 

570 

571.0-573.9 

576.0-576.9 

577.0 

578.0-578.9 

579.0-579.9 

581.0-581.9 

583.9 

584.5-584.9 

585 

586 

593.81-593.89 

596.7 

596.8 

599.7 


Disorders  of  plasma  protein  metabolism. 

Other  paraproteinemias. 

Disorders  of  iron  metatxilism. 

Disorders  of  porphyrin  metabolism. 

Amyloidosis. 

Acute  posthemorrhagic  anemia. 

Congenital  factor  VIII  disorder — Hemophilia  A. 

Congenital  factor  IX  disorder — Hemophilia  B. 

Other  congenital  factor  deficiencies. 

von  Willebrand's  disease. 

Hemorrhagic  disorder  due  to  circulating  anticoagulants. 

Defibrination  syndrome. 

Acquired  coagulation  factor  deficiency. 

Other  and  unspecified  coagulation  defects. 

Purpura  and  other  hemorrhagic  conditions. 

Polycythemia,  secondary. 

Phlebitis  and  thrombophlebitis  of  intracranial  ventricles  sinuses. 

Hemophthalmos,  except  current  injury. 

Amaurosis  fugax. 

Hemorrhagic  detachment  of  retinal  pigment  epithelium. 

Retinal  hemorrhage. 

Choroidal  hemorrhage. 

Choroidal  detachment. 

Unspecified  Visual  Disturbances. 

Conjunctive  hemorrhage. 

Hemorrhage  of  eyelid. 

Orbital  hemorrhage. 

Hemorrhage  in  optic  nerve  sheaths. 

Vitreous  hemorrhage. 

Hematoma  of  auricle  or  pinna. 

Hypertensive  Renal  Disease  with  renal  failure. 

Hypertensive  Heart  and  Renal  Disease  with  renal  failure. 

Hemopericardium. 

Atrial  fibrillation. 

Cardiac  dysrtiythmias,  unspecified. 

Congestive  heart  failure. 

Mural  thrombus. 

Cerebral  hemorrhage. 

Occlusion  and  stenosis  of  precerebral  arteries. 

Occlusion  of  cerebral  arteries. 

Focal  neurologic  deficit. 

Arterial  embolism  and  thrombosis. 

Thrombotic  microangiopathy. 

Rupture  of  artery. 

Hereditary  Hemorrhagic  telangiectasia. 

Phlebitis  and  thrombophlebitis. 

Other  Venous  emboli  and  thrombosis.  ■ 

Esophageal  varices  with  bleeding. 

Esophageal  varices  without  bleeding. 

Ecchymosis. 

Gastroesophageal  laceration — hemorrhage  syndrome. 

Gastric-Duodenal  ulcer  disease. 

Angiodysplasia  of  stomach  and  duodenum  with  hemorrhage. 

Hemorrhagic  bowel  disease. 

Diverticulosis  of  small  intestine  with  hemorrhage. 

Diverticulosis  of  colon  with  hemorrhage. 

Diverticulitis  of  colon  without  hemorrhage. 

Hemoperitoneum  (nontraumatic). 

Hemorrhage  of  rectum  and  anus. 

Acute  and  subacute  necrosis  of  liver. 

Liver  disease  (in  place  of  specific  codes  listed). 

Biliary  tract  disorders. 

Acute  pancreatitis. 

Gastrointestinal  Hemorrtiage. 

Malabsorption. 

Nephrotic  Syndrome. 

Nephritis,  with  unspecified  pathological  lesion  in  kidney. 

Acute  Renal  Failure. 

Chronic  Renal  Failure. 

Renal  failure. 

Other  disorders  of  kidney  and  ureter,  with  hemorrhage 

Hemontiage  into  bladder  wall. 

Other  disorders  of  bladder,  with  hemorrhage. 

Hematuria. 
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Code 


607.82 

608.83 

611.8 

620.7 

621.4 

622  8 

623.6 

623.8 

624.5 

626.6 

626.7 

627.0 

627.1  

629.0 

632 

634.00-634.92 
635  10-635.12 
636.10-636.12  , 
637  10-637.12 

638.1  

639.1  

639.6 

640.00-640.93 
641.00-641  93 
642.00-642.94 
646.70-646.73 
656.00-656.03 
658  40-658.43 
666.00-666.34 
671.20-671.54 
673.00-673.84 
674.30-674.34 

710.0 

713.2 


713.6 


719.10-19 

729.5 

733.1  

762.1  

764.90-764.99 
767.0-767.1  .... 

767.8 

770.3 

772.0-.9 

774.0-7 

776.0-776.9  .... 
780.2 


782.4 

782.7 

784.7 

784.8 

785.4 

785.50 

786.05 

786.3 

786.59  

789  00-09 

79092  

800  00-800.99 

801  00-801.99 

802  20-802.9  .. 

803.00-99 

804.00-99 

805  0O-8O6.9  .. 
807.00-807.09 
80710-807.19 

808.8-9 

809.0-1  

810.00-13 

811.00-19 

812.00-59 

813.10-18 


Description 


Penile  hemorrhage. 

Vascular  disorders  of  male  genital  organs. 

Hematoma  of  breast. 

Hemorrhage  of  broad  ligament. 

Hematometra. 

Other  specified  disorders  of  cervix,  with  hemorrhage. 

Vaginal  hematoma. 

Other  specified  diseases  of  the  vagina,  with  hemorrhage. 

Hematoma  of  vulva. 

Metrorrhagia. 

Postcoital  bleeding. 

Premenopausal  bleeding. 

Postmenopausal  bleeding. 

Hematocele  female  not  elsewhere  classified. 

Missed  abortion. 

Spontaneous  abortion. 

Legally  induced  abortion,  complicated  by  delayed  or  excessive  hemorrhage. 

Illegally  induced  abortion,  complicated  by  delayed  or  excessive  hemorrhage. 

Abortion  unspecified,  complicated  by  delayed  or  excessive  hemorrhage. 

Failed  attempt  abortion,  complicated  by  delayed  or  excessive  hemorrhage. 

Delayed  or  excessive  hemorrhage  following  abortion  and  ectopic  and  molar  pregnancies. 

Complications  following  abortion  and  ectopic  and  molar  pregnancies,  embolism. 

Hemorrhage  in  early  pregnancy. 

Antepartum  hemorrhage. 

Hypertension  complicating  pregnancy,  childbirth,  and  the  puerperium. 

Liver  disorders  in  pregnancy. 

Fetal  maternal  hemorrhage. 

Infection  of  amniotic  cavity. 

Postpartum  hemorrhage. 

Phlebitis  in  pregnancy. 

Obstetrical  pulmonary  embolus. 

Other  complications  of  surgical  wounds,  with  hemorrhage. 

Systemic  Lupus  erythematosus. 

Arthropathy  associated  with  hematologic  disorders  (note:  may  not  be  used  without  indicating  associated  condition 

first). 
Arthropathy  associated  with  Henoch  Schoenlein  (note:  may  not  be  used  without  indicating  associated  condition 

first). 
Hemarthrosis. 
Leg  pain/calf  pain. 

Pathologic  fracture  associated  with  fat  embolism. 

Other  forms  of  placental  separation  with  hemorrhage  (affecting  newborn  code — do  not  assign  to  mother's  record). 
Fetal  intrauterine  growth  retardation. 
Subdural  and  cerebral  hemorrhage. 
Other  specified  birth  trauma,  with  hemorrhage. 
Fetal  and  newborn  pulmonary  hemorrhage. 
Fetal  and  neonatal  hemorrhage. 
Other  perinatal  jaundice.  • 

Hemorrhagic  disease  of  the  newborn. 
Syncope. 

Jaundice,  unspecified,  not  of  newborn. 
Spontaneous  ecchymoses  Petechiae. 

Epistaxis.  ,. 

Hemorrhage  from  throat. 

Gangrene.  • 

Shock. 

Shortness  of  breath. 

Hemoptysis.  , 

Chest  pain. 
Abdominal  pain. 
Abnormal  coagulation  profile. 
Fracture  of  vault  of  skull. 
Fracture  of  base  of  skull. 
Fracture  of  face  bones. 
Other  fracture,  skull. 
Multiple  fractures,  skull. 
Fracture,  vertebral  column. 
Fractures  of  rib(s),  closed. 
Fracture  of  rib(s),  open. 
Fracture  of  pelvis. 
Fracture  of  trunk. 
Fracture  of  clavicle. 
Fracture  of  scapula. 
Fracture  of  humerus. 
Fracture  of  radius  and  ulna,  upper  end,  open. 
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Code 


Description 


813.30-38 

813.50-813.58 

813.90-.98 

819.0-819.1  

820.00-  821 .39 

823.00-92  

827.0-829.1  .... 
852.00-853.19 

860.0-860.5  .... 

861.0O-.32  

862.0-862.9  ... 

863.0-9 

864.00-19  

865.00-19  

866.00-13 

867.0-9 

868.00-19 

869.0-1  

900.00-9 

901.0-9 

902.0-9 

903.00-9 

904.0-9  

920-924.9 

925.1-929.9  .... 

958.2 

959.9 

964.2 

964.5 

964.7 

980.0 

989.5 

995.2 

996.7 

997.02  

998.11  

999.2 

V12.3  

V58.2  

V58.61    

V72.81    

V72.83  

V72.84  


Fracture  of  radius  and  ulna,  shaft,  open. 

Fracture  of  radius  and  ulna,  lower  end,  open. 

Fracture  of  radius  and  ulna,  unsF>ecified  part,  open  ' 

Multiple  fractures. 

Femur. 

Tibia  and  fibula. 

Other  multiple  lower  limb. 

Subarachnoid  subdural,  and  extradural  hemorrhage,  following  injury,  Other  and  specified  intracranial  hemorrhage 
following  injury. 

Traumatic  pneumothorax  and  hemothorax. 

Injury  to  heart  and  lung. 

Injury  to  other  and  unspecified  intrathoracic  organs. 

Injury  to  gastrointestinal  tract. 

Injury  to  liver. 

Injury  to  spleen. 

Injury  to  kidney. 

Injury  to  pelvic  organs. 

Injury  to  other  intra-abdominal  organs. 

Internal  injury  to  unspecified  or  ill  defined  organs. 

Injury  to  blood  vessels  of  head  and  neck. 

Injury  to  blood  vessels  of  the  thorax 

Injury  to  blood  vessels  of  the  atxJomen  and  pelvis. 

Injury  to  blood  vessels  of  upper  extremity. 

Injury  to  blood  vessels  of  lower  extremity  and  unspecified  sites. 

Contusion  with  intact  skin  surface. 

Crushing  injury. 

Secondary  and  recurrent  hemorrhage. 

Injury,  unspecified  site. 

Poisoning  by  anticoagulants. 

Poisoning  by  anticoagulant  antagonists. 

Poisoning  by  natural  blood  and  blood  products. 

Toxic  effects  of  alcohol. 

Snake  venom. 

Unspecified  adverse  effect  of  drug,  medicinal  and  biological  substance  (due  to  correct  medicinal  substance  prop- 
erly administered). 

Other  complications  of  internal  prosthetic  device. 

Iatrogenic  cerbrovascular  infarction  or  hemorrhage. 

Hemorrhage  or  hematoma  complicating  a  procedure. 

Other  vascular  complications  of  medical  care. 

Personal  history  of  diseases  of  blood  and  blood  forming  organs. 

Admission  for  Transfusion  of  blood  products 

Long  term  (current  use)  of  anticoagulants. 

Pre-operative  cardiovascular  examination. 

Other  specified  pre-operative  examination. 

Pre-operative  examination,  unspecified. 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  are  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exams 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  lest 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician  s  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policv  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justif\'ing  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessan*'.  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessar>-  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Categon,'  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Categor>'  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425.  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 
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Code 


Description 


798.0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V168  

V16.9  

V17.0-V17.8  .. 
V18.0-V188  .. 
V190-V19.8  .. 
V20  0-V20.2  .. 
V28.0-V28.9  .. 
V50.0-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1   

V68.0-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74.0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V7642-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79.0-V.79.9  . 
V80.0-V80.3  .. 
V81.0-V81.6  .. 
V82  0-V82.9  .. 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  maflgnant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  unnary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  tor  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medrcal  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms, (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-09-CM  Codes 
Medical  Necessity: 

Code:  Description 

Any  ICD-9-09CM 
of  the  ICD-9-CM  sections 


That  Do  Not  Support 


:ode  not  listed  in  either 
above. 


■  H,  II. 


Sources  of  Informati  >n 

CMD  Clinical  Labqratorv 

1999  CPT  Physic 
Terminology.  Ameri 

Blue  Book  of  Dia 
Saunders 

Wintrobe's  Clinic 
1993.  Lea  and  Febi 

Harrison's 
14th  Ed..  McGroiv 

Disorders  of  Hemt^tas 
and  Forbes,  Charles 
Company.  1996 

Hemostasis  and  Tl 
Principles  and  Clini 
al  editors,  |.B.  Lippi 
pp  896-898  and  104 

"College  of  Ameri 
Conference  XXXI  on 
of  Anticoagulant  Th(  rapv 
Med,  Vol  122,  Sep 

Lupus  Anticoagul 
protein  Antibodies: 
Triplett  DA,  Lupus  lp96 


y  Workgroup 
i*is  Current  Procedural 

an  Medical  Association 
gj  ostic  Tests;  PL  Liu; 

:a   Hematology;  9th  Ed, 
iigtr 
Princip^s  of  Internal  Medicine. 
1997. 

is.  Ratnoff.  Oscar  D. 
W.B.  Saunders 


(a 


rombosis:  Basic 
1  Practice.  Colman.  et 
I  cott.  3rd  Edition,  1994, 
1046. 
an  Pathologists 
Laboratory  Monitoring 
Arch  Pathol  Lab 
P  782-798. 
nts/Antiphospholipid- 
he  Great  Imposters, 
5:431 


1'  198. 


Coding  Guidelines 

1.  Any  claim  for  a 
CODES"  above  must 
ICD-9-CM  diagnosi 


est  listed  in  "HCPCS 
be  submitted  with  an 
code  or  comparable 


narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995.  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl.  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICI>-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICEV-9-CM.  Fourth  Quarter  1996, 
pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 


provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test. 

6.  When  patients  are  being  converted  from 
heparin  therapy  to  warfarin  therapy,  use  code 
V58.61  to  document  the  medical  necessity  of 
the  PTT. 

7.  When  coding  for  Disseminated 
Intravascular  Coagulation  (DIC),  use  286.6  or 
code  for  the  signs  and  symptoms  clinically 
indicating  DIC. 

8.  If  a  specific  condition  is  known  and  is 
the  reason  for  a  pre-operative  test,  submit  the 
clinical  text  description  or  ICD— 9-CM  code 
describing  the  condition  with  the  order/ 
referral.  If  a  specific  condition  or  disease  is 
not  known,  and  the  pre-operative  test  is  for 
pre-operative  clearance  only,  assign  code 
V72.84. 
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9.  Assign  codes  289.8 — other  specified 
disease  of  blood  and  blood-forming  organs 
only  when  a  specific  disease  exists  and  is 
indexed  to  289.8,  (for  example, 
myelofibrosis).  Do  not  assign  code  289.8  to 
report  a  patient  on  long  term  use  of 
anticoagulant  therapy  (for  example,  to  report 
a  PTT  value  or  re-check  need  for  medication 
adjustment.)  Assign  code  V58.61  to  referrals 
for  PTT  checks  or  re-checks.  (Reference 
AHA's  Coding  Clinic,  March-April,  pg  12 — 
1987,  2nd  quarter  pg  8—1989) 

Medicare  National  Coverage  Decision  for 
Prothrombin  Time 

Other  Names/Abbreviations:  PT 

Description 

Basic  plasma  coagulation  function  is 
readily  assessed  with  a  few  simple  laboratory 
tests:  the  partial  thromboplastin  time  (PTT), 
prothrombin  time  (PT),  thrombin  time  (TT), 
or  a  quantitative  fibrinogen  determination. 
The  prothrombin  time  (PT)  test  is  one  in- 
vitro  laboratory  test  used  to  assess 
coagulation.  While  the  PTT  assesses  the 
intrinsic  limb  of  the  coagulation  system,  the 
PT  assesses  the  extrinsic  or  tissue  factor 
dependent  pathway.  Both  tests  also  evaluate 
the  common  coagulation  pathway  involving 
all  the  reactions  that  occur  after  the 
activation  of  factor  X.  Extrinsic  pathway 
factors  are  produced  in  the  liver  and  their 
production  is  dependent  on  adequate  vitamin 
K  activity.  Deficiencies  of  factors  may  be 
related  to  decreased  production  or  increased 
consumption  of  coagulation  factors.  The  PT/ 
INR  is  most  commonly  used  to  measure  the 
effect  of  warfarin  and  regulate  its  dosing. 
Warfarin  blocks  the  effect  of  vitamin  K  on 
hepatic  production  of  extrinsic  pathway 
factors. 

A  prothrombin  time  is  expressed  in 
seconds  and/or  as  an  international 
normalized  ratio  (INR).  The  INR  is  the  PT 
ratio  that  would  result  if  the  WHO  reference 
thromboplastin  had  been  used  in  performing 
the  test. 

Current  medical  information  does  not 
clarify  the  role  of  laboratory'  PT  testing  in 
patients  who  are  self  monitoring.  Therefore, 
the  indications  for  testing  apply  regardless  of 
whether  or  not  the  patient  is  also  PT  self- 
testmg. 


HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Code 


Descriptor 


85610  ..     Prothrombin  Time. 


Indications 

1 .  A  PT  may  be  used  to  assess  patients 
taking  warfarin.  The  prothrombin  time  is 
generally  not  useful  in  monitoring  patients 
receiving  heparin  who  are  not  taking 
warfarin. 

2.  A  PT  may  be  used  to  assess  patients  with 
signs  or  symptoms  of  abnormal  bleeding  or 
thrombosis.  For  example: 

•  swollen  extremity  with  or  without  prior 
trauma 

•  unexplained  bruising 

•  abnormal  bleeding,  hemorrhage  or 
hematoma 

•  petechiae  or  other  signs  of 
thrombocytopenia  that  could  be  due  to 
Disseminated  Intravascular  Coagulation 

3.  A  PT  may  be  useful  in  evaluating 
patients  who  have  a  history  of  a  condition 
known  to  be  associated  with  the  risk  of 
bleeding  or  thrombosis  that  is  related  to  the 
extrinsic  coagulation  pathway.  Such 
abnormalities  may  be  genetic  or  acquired.  For 
example: 

•  dysfibrinogenemia 

•  afibrinogenemia  (complete) 

•  acute  or  chronic  liver  dysfunction  or 
failure,  including  Wilson's  disease  and 
Hemochromatosis 

•  disseminated  intravascular  coagulation 
(DIC) 

•  congenital  and  acquired  deficiencies  of 
factors  II,  V,  VII,  X; 

•  vitamin  K  deficiency 

•  lupus  erythematosus 

•  hypercoagulable  state 

•  paraproteinemia 

•  lymphoma 

•  amyloidosis 

•  acute  and  chronic  leukemias 

•  plasma  cell  dyscrasia 

•  HIV  infection 

•  malignant  neoplasms 

•  hemorrhagic  fever 

•  salicylate  poisoning 

•  obstructive  jaundice 

•  intestinal  fistula 

•  malabsorption  syndrome 

•  colitis 

•  chronic  diarrhea 

•  presence  of  peripheral  venous  or  arterial 
thrombosis  or  pulmonary  emboli  or 
myocardial  infarction 


•  patients  with  bleeding  or  clotting 
tendencies 

•  organ  transplantation 

•  presence  of  circulating  coagulation 
inhibitors 

4.  A  PT  may  be  used  to  assess  the  risk  of 
hemorrhage  or  thrombosis  in  patients  who 
are  going  to  have  a  medical  intervention 
known  to  be  associated  with  increased  risk 
of  bleeding  or  thrombosis.  For  example: 

•  evaluation  prior  to  invasive  procedures 
or  operations  of  patients  with  personal 
history  of  bleeding  or  a  condition  associated 
with  coagulopathy. 

•  prior  to  the  use  of  thrombolytic 
medication 

Limitations 

1.  When  an  ESRD  patient  is  tested  for  PT. 
testing  more  frequently  than  weekly  (the 
frequency  authorized  by  3171.2,  Fiscal 
Intermediary  Manual,  or  2231.3  Medicare 
Carrier  Manual)  requires  documentation  of 
medical  necessity  [e.g.  other  than  "Chronic 
Renal  Failure"  (ICD-9-CM  585)  or  "Renal 
Failure,  Unspecified"  (ICD-9-CM  586)) 

2.  The  need  to  repeat  this  test  is 
determined  by  changes  in  the  underlying 
medical  condition  and/or  the  dosing  of 
warfarin.  In  a  patient  on  stable  warfarin 
therapy,  it  is  ordinarily  not  necessary  to 
repeat  testing  more  than  every  two  to  three 
weeks.  When  testing  is  performed  to  evaluate 
a  patient  with  signs  or  symptoms  of  abnormal 
bleeding  or  thrombosis  and  the  initial  test 
result  is  normal,  it  is  ordinarily  not  necessary 
to  repeat  testing  unless  there  is  a  change  in 
the  patient's  medical  status. 

3.  Since  the  INR  is  a  calculation,  it  will  not 
be  paid  in  addition  to  the  PT  when  expressed 
in  seconds,  and  is  considered  part  of  the 
conventional  prothrombin  time,  85610. 

4.  Testing  prior  to  any  medical 
intervention  associated  with  a  risk  of 
bleeding  and  thrombosis  (other  than 
thrombolytic  therapy)  will  generally  be 
considered  medically  necessary  only  where 
there  are  signs  or  symptoms  of  a  bleeding  or 
thrombotic  abnormality  or  a  personal  history 
of  bleeding,  thrombosis  or  a  condition 
associated  with  a  coagulopathy.  Hospital/ 
clinic-specific  policies,  protocols,  etc.,  in  and 
of  themselves,  cannot  alone  justify  coverage. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


002  0-002.9 
003.0-003.9 

038.9 

042 

060.0-060.9 
065.0-065.9 
070.O-070.9 

075 

078.6 

078.7 

84.8 

120.0 

121.1  

121.3 


Description 


Typhoid  and  paratyphoid. 

Other  Salmonella  infections. 

Unspecified  Septicemia. 

Human  Immunodeficiency  virus  (HIV)  disease. 

Yellow  fever 

Arthropod-borne  hemorrhagic  fever. 

Viral  hepatitis. 

Infectious  mononucleosis. 

Hemontiagic  nephrosonephritis. 

Arenaviral  hemorrhagic  fever. 

Blackwater  fever. 

Schistosomiasis. 

Clonorchiasos. 

Fascioliasis. 
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Code 

Description 

124      

Trichinosis. 

Hirudiniasis. 

Sarcoidosis. 

Malignant  neoplasm  of  small  intestine,  including  duodenum. 

Malignant  neoplasm  of  liver  and  intrahepatic  bile  ducts. 

Malignant  neoplasm  of  gallbladder  and  extrahepatic  bile  ducts. 

Malignant  neoplasm  of  pancreas. 

Malignant  neoplasm  of  bladder,  kidney,  and  other  and  unspecified  urinary  organs. 

Secondary  malignant  neoplasm,  kidney. 

Secondary  malignant  neoplasm,  other  urinary  organs. 

Lymphosarcoma  and  reticulosarcoma. 

Nodular  and  other  Lymphomas. 

Benign  neoplasm  of  kidney  and  other  urinary  organs. 

Polycythemia  vera. 

Histocytic  and  mast  cells — neoplasm  of  uncertain  behavior. 

Plasma  cells — neoplasm  of  uncertain  behavior. 

Other  lymphatic  and  hematopoietic  tissues. 

Neoplasm  of  unspecified  nature,  bladder. 

Neoplasm  of  unspecified  nature,  other  genitourinary  organs. 

Neoplasm  of  unspecified  nature,  site  unspecified. 

Hemorrtiage  and  infarction  of  thyroid. 

Diabetic  with  renal  manifestations. 

Other  and  unspecified  protein/calorie  malnutrition. 

Deficiency  of  Vitamin  K. 

Unspecified  vitamin  deficiency. 

Disorders  of  plasma  protein  metabolism. 

Disorders  of  iron  metabolism. 

Disorders  of  porphyrin  metabolism. 

Amyloidosis. 

Iron  deficiency  anemia,  secondary  to  blood  loss — chronic. 

Iron  deficiency  anemia,  unspecified. 

Pemicious  anemia. 

Other  Vitamin  B12  Deficiency  Anemia,  NEC. 

Unspecified  Deficiency  Anemia,  NOS. 

Sideroblastic  anemia. 

Acute  posthemorrhagic  anemia. 

Coagulation  defects. 

Purpura  and  other  hemorrhagic  conditions. 

Arteriosclerotic  dementia. 

Phlebitis  and  thrombophlebitis  of  intracranial  venous  sinuses. 

Hemiplegia  NOS. 

Hemiplegia  NOS,  Side  NEC. 

Hemophthalmios,  except  cun-ent  injury. 

Retinal  vasculitis. 

Retinal  vascular  occlusion. 

Hemorrhagic  detachment  of  retnal  pigment  epithelium. 

Retinal  hemorrhage. 

Choroidal  hemorrliage  and  rupture,  detachment. 

Unspecified  Visual  Disturbances. 

Conjunctival  hemorrhage. 

Hemorrage  in  optic  nerve  sheaths. 

Orbital  hemorrhage. 

Hemorrhage  in  optic  nerve  sheaths. 

Disorders  of  optic  chiasm  associated  with  vascular  disorders. 

Disorders  of  visual  pathways  associated  with  vascular  disorders. 

Disorders  of  visual  cortex  associated  with  vascular  disorders. 

Vitreous  hemorrtiage. 

Hematoma  of  auricle  or  pinna. 

Vertigo  of  central  origin. 

Labyrinthine  dysfunction,  unspecified. 

Diseases  of  the  mitral  valve. 

Rheumatk:  aortic  stenosis. 

Rheumatk:  aortic  stenosis  with  insufficiency. 

Diseases  of  mitral  and  aortic  valves. 

Diseases  of  other  endocardial  structures. 

Other  rheumatic  heart  disease. 

Hypertensive  Renal  Disease  with  renal  failure. 

Hypertensive  Heart  and  Renal  Disease  with  renal  failure. 

Acute  myocardial  infarction. 

Intemnediate  coronary  syndrome. 

Coronary  occlusion  without  myocardial  infarction. 

Other  acute  and  subacute  forms  of  ischemic  heart  disease. 

134  2 

135      

152  0-152  9 

155  0-155.2 

156  0-156.9 

157  0-157,9 

188.0-189.9 

198  0           

198  1      

200  00-200.88 

202  0-202.98 

223.0-223.9 

238  4  

238.5  

238  6     

238  7         

239  4   

239  5  

239  9   

246  3   

250  40-250.43 

263  0-263  9 

269.0 

269.2 

273  0-273  9 

275  0       

277  1     

277  3    

280  0 

280  9     

281  0    

281  1      

281.9 

285  0   

285.1  

286  0-286.9  

287  0-287  9 

290  40-290.43 

325 

342.9 

42.90 

360  43 

362  18   

362.30-362.37 

362.43 

362  81           

363.61-363.72 

368.9 

372,72 

374.81  

376.32 

377  42 

377.53 

377.62 

377  72 

379  23 

380  31  

386.2 

386  50 

394  0-394  9 

395.0  

395.2  

396.0-396.9 

397.0-397  9 

398.0-398.99 

403.01,403.11.. 
403.91  

404  02,  404.12,. 
404.92  

410  00-410.92 

411.1  

411.81  

411  89  
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Code 

Description 

413.0-^13.9 

414  00-414.05 

Angina  pectoris. 

Coronary  atherosclerosis. 

Other  specified  forms  of  chronic  ischemic  heart  disease. 

Chronic  ischemic  heart  disease,  unspecified. 

Acute  pulmonary  heart  disease. 

Chronic  pulmonary  heart  disease,  unspecified. 

Hemopericardium. 

Mitral  valve  disorders. 

Aortic  valve  disorder. 

Endocarditis,  valve  unspecified,  unspecified  cause. 

Cardiomyopathy. 

Cardiac  dysrhythmias. 

Heart  failure. 

Ill-defined  descriptions  and  complications  of  heart  disease. 

Other  certain  sequelae  of  myocardial  infarction,  not  elsewhere  classified. 

Subarachnoid  hemorrhage. 

Intracerebral  hemorrhage. 

Other  and  unspecified  intracranial  hemontiage. 

Occlusion  and  stenosis  of  precerebral  arteries. 

Occlusion  of  cerebral  arteries. 

Transient  cerebral  ischemia. 

Acute,  but  ill-defined  cerebrovascular  disease. 

Cerebral  atherosclerosis. 

Other  generalized  ischemic  cerebrovascular  disease. 

Nonpyogenic  thrombosis  of  intracranial  venous  sinus. 

Atherosclerosis. 

Aortic  aneurysm  and  dissection. 

Other  peripheral  vascular  disease. 

Arterial  embolism  and  thrombosis. 

Stricture  of  artery. 

Rupture  of  artery. 

Arteritis,  unspecified. 

Hereditary  hemorrhagic  telangiectasia. 

Other  and  unspecified  capillary  diseases. 

Phlebitis  and  thrombophlebitis. 

Portal  vein  thrombosis. 

Other  venous  embolism  and  thrombosis. 

Internal  hemorrhoids  with  other  complication. 

Extemal  hemon+ioids  with  other  complication. 

Unspecified  hemorrhoids  with  other  complication. 

Esophageal  varices. 

Varices  of  other  sites. 

Hemorrhage,  unspecified. 

Postphlebitis  syndrome. 

Compression  of  vein. 

Venous  (peripheral)  insufficiency,  unspecified. 

Other,  other  specified  disorders  of  circulatory  system. 

Other  specified  forms  of  effusion,  except  tuberculosis. 

Pulmonary  congestion  and  hypostasis. 

Gastroesophageal  laceration— hemorrhage  syndrome. 

Esophageal  hemorrhage. 

Gastric  ulcer,  duodenal  ulcer,  peptic  ulcer,  gastrojejunal  ulcer,  gastntis  and  duodenitis. 

Regional  enteritis. 

Ulcerative  colitis. 

Vascular  insufficiency  of  intestine. 

Diverliculosis  of  small  intestine  with  hemorrhage. 

Diverticulosis  of  colon  w/o  hemontiage. 

Diverticulitis  of  colon  w/o  hemorrhage. 

Diverticulosis  of  colon  with  hemorrhage. 

Diverticulitis  of  colon  without  hemorrhage. 

Hemoperitoneum  (nontraumatic). 

Hemorrhage  of  rectum  and  anus. 

Chronic  liver  disease  and  cirrhosis. 

Hepatic  coma. 

Hepatorenal  syndrome. 

Other  sequelae  of  chronic  liver  disease. 

Hepatitis  in  viral  diseases,  other  and  unspecified  disorder  of  liver. 

Other  disorders  of  Biliary  tract. 

Acute  pancreatitis. 

Gastrointestinal  hemorrhage. 

Intestinal  Malabsorption. 

Nephrotic  Syndrome. 

Nephritis,  with  unspecified  pathological  lesion  in  kidney. 

Acute  Renal  Failure. 

414  8    

414.9 

415  0-415.19 

416.9 

423.0 

424.0 

424 1      

424  90 

425  0-425  9 

, 

427.0-427.9  

428  0-428.9 

429  0-429.4 

429.79 

430 

431  

432  0-432  9 

433  00-433.91  

434  00-434.91  

435  0-435  9    

436 

437  0      

437.1  

437.6 

440.0-440.9 

441.0-441.9 

443.0-443.9 

444.0-444.9 

447 1               

447  2  

447.6  

448.0 

448  9 

451  0-451  9   

452 

453.0-453.9 

455.2  

4555  

455  8             

456.0-456.1  

456  8     

459.0  

459 1               

459.2  

459  81  

459  89  

511  8 

514 

530  7    

530  82        

53100-535  61    

555.0-555.9 

556  0-556  9 

557.0-557.9 

562  02 — 562  03        

562  10 

562  11  

562  12     

562  13 

568  81  

569.3 

571.0-571.9 

572.2  

572  4      

572.8 

573.1-573.9 

576  0-576  9 

577  0             

578.0-578.9 

579  0-579  9 

581  0 — 581  9       

583.9  

584.5-584.9 
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Code 

Description 

585 

Chronic  Renal  Failure. 

Renal  failure,  unspecified. 

Other  specified  disorders  of  kidney  and  ureter. 

Hemorrhage  into  bladder  wall. 

Other  specified  disorders  of  bladder. 

Hematuria. 

Vascular  disorders  of  penis.                                                                                       * 

Vascular  disorders  of  male  genital  organs. 

Other  specified  disorders  of  breast— hematoma. 

Hemon^age  of  broad  ligament. 

Hematometra.                                                                                             ^ 

Other  specified  noninflammatory  disorders  of  cervix. 

Vaginal  hematoma. 

Other  specified  noninflammatory  disorders  of  the  vagina. 

Hematoma  of  vulva. 

Abnormal  bleeding  from  female  genital  tract. 

Premenopausal  menorrhagia. 

Postmenopausal  bleeding. 

Hematocele  female,  not  classified  elsewhere. 

Missed  abortion. 

Spontaneous  abortion,  complicated  by  excessive  hemorrhage. 

Legally  induced  abortion,  complicated  by  delayed  or  excessive  hemorrhage. 

Illegally  induced  abortion,  complicated  by  delayed  or  excessive  hemorrhage. 

Abortion  unspecified,  complicated  by  delayed  or  excessive  hemorrhage. 

Failed  attempted  abortion,  complicated  by  delayed  or  excessive  hemorriiage. 

Delayed  or  excessive  hemorrhage  following  abortion  and  ectopic  and  molar  pregnancies. 

Complications  following  abortion  and  ectopic  and  molar  pregnancies  with  embolism. 

Hemorrhage  in  eariy  pregnancy. 

Antepartum  hemorrhage,  abnjptlo  placentae,  and  placenta  previa. 

Hypertension  complicating  pregnancy,  childbirth,  and  the  puerperium. 

Liver  disorders  in  pregnancy. 

Fetal  maternal  hemorrhage. 

Infection  of  amniotic  cavity. 

Postpartum  hemorrtiage. 

Venous  complications  in  pregnancy  and  the  puerperium. 

Obstetrical  pulmonary  embolism. 

Other  complications  of  obstetrical  surgical  wounds. 

Arthropathy  associated  with  hematological  disorders. 

Arthropathy  associated  with  hypersensitivity  reaction. 

Hemarthrosis  (5th  digits  5,  6,  and  9  allowed  only). 

Lower  leg. 

Multiple  sites. 

Pain  in  limb. 

Patholgic  fracture,  unspecified  site. 

Other  Congenital  anomalies  of  heart. 

Other  forms  of  placental  separation  and  hemorrtiage. 

Subdural  and  cerebral  hemorrhage. 

Other  specified  birth  trauma. 

Pulmonary  hemorrhage. 

Fetal  and  neonatal  hemorrhage. 

Unspecified  fetal  and  neonatal  jaundice. 

Hemorrhagic  disease  of  the  newborn. 

Syncope  an  collapse. 

Edema. 

Jaundice,  unspecified,  not  of  newborn. 

Spontaneous  ecchymosis.                                                                   ^ 

Epistaxis. 

Hemontiage  from  throat. 

Gangrene. 

Shock  without  mention  of  trauma. 

Shortness  of  breath. 

Hemoptysis. 

Chest  pain,  other. 

Abdominal  pain. 

Hepatomegaly. 

Ascites. 

Abnormal  coagulation  profile. 

Euthyroid  sick  syndrome. 

Hemoglobinuria. 

Abnormal  Liver  Function  Study. 

Fracture  of  vault  of  skull. 

Fracture  of  base  of  skull. 

Fracture  of  face  bones. 

Other  and  unqualified  skull  fractures. 

586 

593.81-593.89  ... 
596.7 

596.8 

599.7 

607  82 

608  83     

6118        

620  7      

621.4 

622.8 

623.6 

623  8            

624  5             

626  2-626.9 

627  0    

627  1  

629.0 

632 

634  10-634  12  .  .. 

635.10-635.12  .... 

636  10-636  12    . 

>■  637  10-637  12    . 

638.1  

639.1  

639.6 

640  00-640.93  .... 

641.00-641  93  .... 

642  00-642.94  .... 

646  70-646  73  .... 

656  00-656.03  .... 

658  40-658  43    . 

666.00-666.34  .... 

671  20-671  94  ... 

673.00-673.84  .... 

674.30-674.34  .... 

713.2 

713.6 

719.15 

719.16 

719.19 

729.5 

733.1  

746.00-746.9 

762.1  

767  0-767.1  

767.8 

770.3 

772.0-772.9 

774.6 

776.0-776.9 

780.2 

782.3 

782.4 

782.7 

784.7 

784.8 

785.4 

\ 

785.50 

786.05  

786.3 

786.59 

789.00-789.09  .... 

789.1  

789.5 

790.92   

790.94  

791.2  

794.8         

800.00-800.99  .... 

80100-801.99.... 

802  20-802  9   ..  .. 

803.00-803.99  .... 
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Code 

Description 

804  00-804.99 

Multiple  fractures  involving  skull  or  face  with  otfier  bones. 

805.00-806.9 

Fracture,  vertebral  column. 

807  00-807  09 

Fractures  of  rib(s),  closed.                                                                                                , 

807  10-807.19 

Fracture  of  rib(s),  open. 

808.8-808.9 

Fracture  of  Pelvis. 

809  0-809 1     

Ill-defined  fractures  of  bones  of  Trunk. 

810.00-810.13 

Fracture  of  Clavicle. 

811  00-811  19 

Fracture  of  Scapula. 

812.00-812.59 

Fracture  of  Humerus. 

813.10-18 ^ 

Fracture  of  radius  and  ulna,  upper  end,  open. 

813.30-38 

813.50-813.58 

Shaft,  open. 
Lower  end,  open. 

813  90-98 

Fracture  unspecified  part,  open. 

819.0-819.1  

820.00-821.39 

Multiple  fractures  involving  both  upper  limbs,  closed  and  open. 
Fracture  of  neck  of  femur. 

823  00-823.92 

Fracture  of  tibia  and  fibula. 

827.0-829.1  

Other  multiple  lower  limb. 

852.00-852.59  

853  00-853.19 

Subarachnoid,  subdural,  and  extradural  hemorrtiage,  following  injury. 
Other  and  specified  intracranial  hemorrhage  following  injury. 

852  00-853.19 

Subarachnoid  sutxJural,  and  extradural  hemorrhage,  following  injury.  Other  and  specified  intracranial  hemorrtiage 

860  0-860.5 

following  injury. 
Traumatic  pneumothorax  and  hemothorax. 

861.00-.32 

Injury  to  heart  and  lung. 

862  0-862  9    

Injury  to  other  and  unspecified  intrathoracic  organs. 

863  0-9 

Injury  to  gastrointestinal  tract. 

864.00-.19 

Injury  to  liver. 

865.00-19 

Injury  to  spleen. 

866.00-13 

Injury  to  kidney. 

867  0-9      

Injury  to  pelvic  organs. 

868  00-19 

Injury  to  other  intra-atxJominal  organs. 

869  0-  1  

Internal  injury  to  unspecified  or  ill  defined  organs. 

900  00-.9 

Injury  to  blood  vessels  of  head  and  neck. 

901  0-9 

Injury  to  blood  vessels  of  the  thorax. 

902  0-9 

Injury  to  blood  vessels  of  the  abdomen  and  pelvis. 

903  00-.9 

Injury  to  blood  vessels  of  upper  extremity. 

904  0-9      

Injury  to  blood  vessels  of  lower  extremity  and  unspecified  sites. 

920—924.9  

Contusion  with  intact  skin  surface. 

925.1—929.9  

958  2    

Crushing  injury. 

Secondary  and  recurrent  hemorrhage. 

959.9  

964  0-964  9    

Injury,  unspecified  site. 

Poisoning  by  agents  primarily  affecting  blood  constituents. 

980.0-980.9 

Toxic  effect  of  alcohol. 

981                         

Toxic  effect  of  petroleum  products. 

982.0-982.8 

987  0-987  9  

Toxic  effects  of  solvents  other  than  petroleum-based. 
Toxic  effect  of  other  gases,  fumes  or  vapors. 

989  0-989.9 

Toxic  effect  of  other  substances  chiefly  non-medicinal  as  to  source. 

995.2  

Unspecified  adverse  effect  of  dnjg,  medicinal  and  biological  substance  (due  to  con-ect  medicinal  substance  prop- 

996 82     

erty  administered). 
Complication  of  transplanted  liver. 

997.4 

998.11-998.12 

997.02  

999.2 

Digestive  system  complications. 
Hemorrhage  or  hematoma  complicating  a  procedure. 
Iatrogenic  cerbrovascular  infarction  or  hemorrtiage. 
Other  vascular  complications. 

999  8     

Other  transfusion  reactions. 

V08  

V12  1    

Asymptomatic  HIV  infection. 
History  of  nutritional  deficiency. 

V12.3  

Personal  history  of  diseases  of  blood  and  blood-fonming  organs. 

V15  1     

Personal  history  of  surgery  to  heart  and  great  vessels. 

V15.2  

Personal  history  of  surgery  of  other  major  organs. 

V42  0        

Kidney  replaced  by  transplant. 

V42  1    

Heart  replaced  by  transplant. 

V42.2  r 

Heart  valve  replaced  by  transplant. 

V42.6  

V42  7  

Lung  replaced  by  transplant. 
Liver  replaced  by  transplant. 

742.8  

Other  specified  organ  or  tissue  replaced  by  transplant. 

V43  2       

Heart  replaced  by  other  means. 

V43  3  ; 

Heart  valve  replaced  by  other  means. 

V43  4             

Blood  vessel  replaced  by  other  means. 

V43  60  

Unspecified  joint  replaced  by  other  means. 

V58.2  

Transfusion  of  blood  products. 

V58  61   

Long-term  (current)  use  of  anticoagulants. 

V72.84 

Pre-operative  examination,  unspecified. 
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Reasons  for  Denic  I 


Note:  This 
the  Negotiated 
section  includes 
longstanding  pol 
informational 

•  Tests  for 
performed  in  the 
complaints,  or 
injun.'  are  not 
authorized  by 
required  by 
establishments,  g( 
other  third  partie: 

•  Tests  that  are 
necessary  for  the 
illness  or  injury  a 
the  statute. 

•  Failure  to 
medical  necessity 
denial  of  claims 
include  notes 


sectfcn  was  not  negotiated  by 
Ru  lemaking  Committee.  This 
I  ICFA's  interpretation  of  its 
es  and  is  included  for 


1  :ie 


pui  poses. 


ing  purposes  that  are 
bsence  of  signs,  symptoms, 
personal  history  of  disease  or 
cov  sred  except  as  explicitly 
stafute.  These  include  exams 
companies,  business 
vemment  agencies,  or 


■  sere  m 


msur  nee 


not  reasonable  and 
liagnosis  or  treatment  of  an 
e  not  covered  according  to 


pre  VI 


doc  J 


de  documentation  of  the 
of  tests  may  result  in 
uch  documentation  may 
menting  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims.     .• 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

1CD-9-CM  Codes  Denied 


Code 


Description 


798  0—798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V18.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V180-V18.8  .. 
V19.0-V19.8  .. 
V20  0-V20.2  .. 
V28.0-V28.9  .. 
V500-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

ves.i  

V68.0-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74.0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77  9  .. 
V78.0-V78.9  . 
V79.0-V.79.9  . 
V800-V80.3  .. 
V81.0-V81.6  .. 
V82.0-V82.9  .. 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  tiehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  Immunity  disorders. 

Special  Screening  tor  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessit] 

Code:  Description 


Anv  ICD-9-CK 
the  1CD-9-CM 


se  t 


code  not  listed  in  either  of 
ions  above. 


Sources  of  Inforn\pUon 

CMD  Clinical 
1999  CPT  Phys 
Terminology,  Anttrican 


L  aboratory  Workgroup, 
cians'  Current  Procedural 
Medical  Association 


Wintrobe's  Clinical  Hematology  9th  Ed. ' 
Lea  and  Febinger  Harrison's  Principles  of 
Internal  Medicine,  McGraw  Hill,  14th  Ed., 
1997. 

Diagnostic  Tests  Handbook,  Springhouse 
Corporation,  1987. 

Hemostasis  and  Thrombosis:  Basic 
Principles  and  Clinical  Practice.  Colman,  et 
al  editors,  J.B.  Lippincott,  3rd  Edition,  1994, 
pp  896-898  and  1045-1046. 


Disorders  of  Hemostasis,  Ratnoff,  Oscar  D. 
and  Forbes,  Charles  D.,  W.B.  Saunders 
Company,  1996. 

Merck  Manual  of  Diagnosis  and  Therapy, 
16th  Edition  (should  be  replaced  with  17th 
Edition  when  available  in  1999.) 

"Performance  of  the  Coumatrak  System  at 
a  Large  Anticoagulation  Clinic".  Coagulation 
and  Transfusion  Medicine.  January  1995.  pp 
98-102. 

"Monitoring  Oral  Anticoagulation  Therapy 
with  Point-of-Care  Devices.  Correlation  and 
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Caveats".  Clinical  Chemistry:  No.  9,  1997,  pp 
1785-1786. 

"College  of  American  Pathologists 
Conference  XXXI  on  Laboratory  Monitoring 
of  Anticoagulant  Therapy".  Arch.  Pathol. 
Lab.  Med.  Vol.  122.  September  1998.  pp  768- 
780. 

"A  Structured  Teaching  and  Self- 
management  Program  for  Patients  Receiving 
Oral  Anti-coagulation".  JAMA;  1999;  281: 
145-150. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICI>- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl ,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 

•  categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICI>-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 


invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test. 

6.  If  a  specific  condition  is  known  and  is 
the  reason  for  a  pre-operative  test,  submit  the 
text  description  or  ICD-9-CM  code 
describing  the  condition  with  the  order/ 
referral.  If  a  specific  condition  or  disease  is 
not  known,  and  the  pre-operative  test  is  for 
pre-operative  clearance  only,  assign  code 
V72.84. 

7.  Assign  codes  289.8 — other  specified 
disease  of  blood  and  blood-forming  organs 
only  when  a  specific  disease  exists  and  is 
indexed  to  289.8  (for  example, 
myelofibrosis).  Do  not  assign  code  289.8  to 
report  a  patient  on  long  term  use  of 
anticoagulant  therapy  (e.g.  to  report  a  PT 
value  or  re-check  need  for  medication 
adjustment.)  Assign  code  V58.61  to  referrals 
for  PT  checks  or  re-checks.  (Reference  AHA's 
Coding  Clinic,  March-April,  pg  12—1987. 
2nd  quarter  pg  8—1989) 

Medicare  National  Coverage  Decision  for 
Serum  Iron  Studies 

Other  Names/Abbreviations 

Description 

Serum  iron  studies  are  useful  in  the 
evaluation  of  disorders  of  iron  metabolism, 
particularly  iron  deficiency  and  iron  excess. 
Iron  studies  are  best  performed  when  the 
patient  is  fasting  in  the  morning  and  has 
abstained  from  medications  that  may 
influence  iron  balance. 


Code 


82728 
83540 
83550 
84466 


Iron  deficiency  is  the  most  common  cause 
of  anemia.  In  young  children  on  a  milk  diet, 
iron  deficiency  is  often  secondary  to  dietary 
deficiency.  In  adults,  iron  deficiency  is 
usually  the  result  of  blood  loss  and  is  only 
occasionally  secondary  to  dietary  deficiency 
or  malabsorption.  Following  major  surgery 
the  patient  may  have  iron  deficient 
erythropoiesis  for  months  or  years  if 
adequate  iron  replacement  has  not  been 
given.  High  doses  of  supplemental  iron  may 
cause  the  serum  iron  to  be  elevated.  Serum 
iron  may  also  be  altered  in  acute  and  chronic 
inflammatory  and  neoplastic  conditions. 

Total  iron  binding  capacity  (TIBC)  is  an 
indirect  measure  of  transferrin,  a  protein  that 
binds  and  transports  iron.  TIBC  quantifies 
transferrin  by  the  amount  of  iron  that  it  can 
bind.  TIBC  and  transferrin  are  elevated  in 
iron  deficiency,  and  with  oral  contraceptive 
use.  and  during  pregnancy.  TIBC  and 
transferrin  may  be  decreased  in 
malabsorption  syndromes  or  in  those  affected 
with  chronic  diseases.  The  percent  saturation 
represents  the  ratio  of  iron  to  the  TIBC. 

Assays  for  ferritin  are  also  useful  in 
assessing  iron  balance.  Low  concentrations 
are  associated  with  iron  deficiency  and  are 
highly  specific.  High  concentrations  are 
found  in  hemosiderosis  (iron  overload 
without  associated  tissue  injury)  and 
hemochromatosis  (iron  overload  with 
associated  tissue  injury).  In  these  conditions 
the  iron  is  elevated,  the  TIBC  and  transferrin 
are  within  the  reference  range  or  low,  and  the 
percent  saturation  is  elevated.  Serum  ferritin 
can  be  useful  for  both  initiating  and 
monitoring  treatment  for  iron  overload. 

Transferrin  and  ferritin  belong  to  a  group 
of  serum  proteins  known  as  acute  phase 
reactants,  and  are  increased  in  response  to 
stressful  or  inflammatory  conditions  and  also 
can  occur  with  infection  and  tissue  injury 
due  to  surgery,  trauma  or  necrosis.  Ferritin 
and  iron/TIBC  (or  transferrin)  are  affected  by 
acute  and  chronic  inflammatory  conditions, 
and  in  patients  with  these  disorders,  tests  of 
iron  status  may  be  difficult  to  interpret. 
HCPCS  Codes  (Alpha  numeric,  CPT  «  AMA): 


Descriptor 


Ferritin. 

Iron. 

Iron  Binding  capacity. 

Transferrin. 


Indications 

1.  Ferritin  (82728),  iron  (83540)  and  either 
iron  binding  capacity  (83550)  or  transferrin 
(84466)  are  useful  in  the  differential 
diagnosis  of  iron  deficiency,  anemia,  and  for 
iron  overload  conditions. 

A.  The  following  presentations  are 
examples  that  may  support  the  use  of  these 
studies  for  evaluating  iron  deficiency: 

•  Certain  abnormal  blood  count  values 
(i.e.,  decreased  mean  corpuscular  volume 
(MCV),  decreased  hemoglobin/hematocrit 
when  the  MCV  is  low  or  normal,  or  increased 
red  cell  distribution  width  (RDW)  and  low  or 
normal  MCV). 


•  Abnormal  appetite  (pica) 

•  Acute  or  chronic  gastrointestinal  blood 
loss 

•  Hematuria 

•  Menorrhagia 

•  Malabsorption 

•  Status  post-gastrectomy 

•  Status  post-gastrojejunostomy 

•  Malnutrition 

•  Preoperative  autologous  blood 
collection(s) 

•  Malignant,  chronic  inflammatory  and 
infectious  conditions  associated  with  anemia 
which  may  present  in  a  similar  manner  to 
iron  deficiency  anemia 


•  Following  a  significant  surgical 
procedure  where  blood  loss  had  occurred 
and  had  not  been  repaired  with  adequate  iron 
replacement. 

B.  The  following  presentations  are 
examples  that  may  support  the  use  of  these 
studies  for  evaluating  iron  overload: 

•  Chronic  Hepatitis  , 

•  Diabetes 

•  Hyperpigmentation  of  skin 

•  Arthropathy 

•  Cirrhosis 

•  Hypogonadism 

•  Hypopituitarism 

•  Impaired  porph\Tin  metabolism 
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ions 


ant  mia 


1  maj  3r 


•  Heart  failure 

•  Multiple  transfu: ; 

•  Sideroblastic 

•  Thalassemia 

•  Cardiomyopathy 
and  conduction  distr  iba 

2.  Follow-up  testin  ; 
monitor  response  to 
parenteral  iron,  ascojiic 
erythropoietin. 

3.  Iron  studies  may 
patients  after  treatme  it 
deficiency  anemias 
vitamin  B12,  because 
be  revealed  until  sue 
deficiency  is  treated. 

4.  Serum  ferritin 


cardiac  dysrhythmias 

nces 
may  be  appropriate  to 
I  lerapy,  e.g..  oral  or 
acid,  and 


be  appropriate  in 
for  other  nutritional 
ch  as  folate  and 
iron  deficiency  may  not 
!  a  nutritional 


SUi 


Oil 


miy 
monitoring  iron  statu  > 
chronic  renal  disease 
dialysis. 

5.  Serum  iron  may 
evaluation  of  toxic  e 
metals  (e.g.,  nickel, 
lead)  whether  due  to 
exposure  or  metabol 

Limitations 

1.  Iron  studies  shoi  Id 
and  manage  iron  defi  : 
states.  These  tests  are 
to  assess  acute  phase 


be  appropriate  for 
in  patients  with 
with  or  without 


ilso  be  indicated  for 

of  iron  and  other 
dmium,  aluminum, 
iccidental.  intentional 
causes. 


II : 


be  used  to  diagnose 
iency  or  iron  overload 
not  to  be  used  solely 
reactants  where  disease 


management  will  be  unchanged.  For 
example,  infections  and  malignancies  are 
associated  with  elevations  in  acute  phase 
reactants  such  as  ferritin,  and  decreases  in 
serum  iron  concentration,  but  iron  studies 
would  only  be  medically  necessary  if  results 
of  iron  studies  might  alter  the  management 
of  the  primary  diagnosis  or  might  warrant 
direct  treatment  of  an  iron  disorder  or 
condition. 

2.  If  a  normal  serum  ferritin  level  is 
documented,  repeat  testing  would  not 
ordinarily  be  medically  necessary  unless 
there  is  a  change  in.  the  patient's  condition, 
and  ferritin  assessment  is  needed  for  the 
ongoing  management  of  the  patient.  For 
example,  a  patient  presents  with  new  onset 
insulin-dependent  diabetes  mellitus  and  has 
a  serum  ferritin  level  performed  for  the 
suspicion  of  hemochromatosis.  If  the  ferritin 
level  is  normal,  the  repeat  ferritin  for 
diabetes  mellitus  would  not  be  medically 
necessary. 

3.  When  an  End  Stage  Renal  Disease 
(ESRD)  patient  is  tested  for  ferritin,  testing 
more  frequently  than  every  three  months  (the 
frequency  authorized  by  3167.3,  Fiscal 
Intermediary  manual)  requires 
documentation  of  medical  necessity  (e.g., 
other  than  "Chronic  Renal  Failure"  (ICD-9- 


CM  585)  or  "Renal  Failure,  Unspecified" 
(ICD-9-CM  586)]. 

4.  It  is  ordinarily  not  necessary  to  measure 
both  transferrin  and  TIBC  at  the  same  time 
because  TIBC  is  an  indirect  measure  of 
transferrin.  When  transferrin  is  ordered  as 
part  of  the  nutritional  assessment  for 
evaluating  malnutrition,  it  is  not  necessary  to 
order  other  iron  studies  unless  iron 
deficiency  or  iron  overload  is  suspected  as 
well. 

5.  It  is  not  ordinarily  necessary  to  measure 
both  iron/TIBC  (or  transferrin)  and  ferritin  in 
initial  patient  testing.  If  clinically  indicated 
after  evaluation  of  the  initial  iron  studies,  it 
may  be  appropriate  to  perform  additional 
iron  studies  either  on  the  initial  specimen  or 
on  a  subsequently  obtained  specimen.  After 
a  diagnosis  of  iron  deficiency  or  iron 
overload  is  established,  either  iron/TIBC  (or 
transferrin)  or  ferritin  may  be  medically 
necessary  for  monitoring,  but  not  both. 

6.  It  would  not  ordinarily  be  considered 
medically  necessary  to  do  a  ferritin  as  a 
preoperative  test  except  in  the  presence  of 
anemia  or  recent  autologous  blood 
collections  prior  to  the  surgery. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


(lode 


Description 


002  0-002.9  .... 
003.0-003  9  .... 
006.0-006.9  .... 
007.0-007.9  .... 
008  00-008.8  .. 
009.0-009.3  .... 
011.50-011.56 
014.00-014.86 
015.00-015.96 
01600-016.06 
01610-016.16 
016.20-016.26 
016.30-016.36 

042  

070.0-070.9  .... 
140.0-149.9  .... 
150.0-159.9  .... 
160.0-165.9  .... 
170.0-176.9  .... 

179-189.9  

190.0-199.1  .... 
200.0-208.91  .. 
210.0-2299  .... 
230.0-234.9  .... 
235  0-238  9  .... 
239.0-239.9  .... 
250.00-250.93 
253.2  


253.7  

253.8  

256.3  

257.2  

260  

261  

262  

263  0-263.9 

275.0  

277.1  

280.0-280.9 
281.0-281.9 

282.4  

285.0  

285.1  


Typhoid  and  paratyphoid  fevers. 

Other  salmonella  infections. 

Amebiasis. 

Other  protozoal  intestinal  diseases. 

Intestinal  infections  due  to  other  organisms. 

Ill-defined  intestinal  infections. 

Tuberculous  bronchiectasis. 

Tuberculosis  of  intestines,  peritoneum,  and  mesenteric  glands. 

Tuberculosis  of  bones  and  joints. 

Tuberculosis  of  kidney. 

Tuberculosis  of  bladder. 

Tuberculosis  of  ureter. 

Tulserculosis  of  other  urinary  organs. 

Human  Immunodeficiency  virus  (HIV)  disease. 

Viral  hepatitis. 

Malignant  neoplasm  of  lip  oral  cavity  and  pharynx. 

Malignant  neoplasm  of  digestive  organs  and  peritoneum. 

Malignant  neoplasm  of  respiratory  and  intrathoracic  organs. 

Malignant  neoplasm  of  t)one,  connective  tissue,  skin  and  breast. 

Malignant  neoplasm  of  genitourinary  organs. 

Malignant  neoplasm  of  other  and  unspecified  sites. 

Malignant  neoplasm  of  lymphatic  and  hematopoietic  tissue. 

Benign  neoplasms. 

Carcinoma  in  situ. 

Neoplasms  of  uncertain  ttehavior. 

Neoplasms  of  unspecified  nature. 

Diatjetes  mellitus. 

Panhypopituitarism. 

Iatrogenic  pituitary  disorders. 

Other  disorders  of  the  pituitary  and  other  syndromes  of  diencephalohypophyseal  origin. 

Other  ovarian  failure. 

Other  testicular  hypofunction. 

Kwashiorkor. 

Nutritional  marasmus. 

Other  severe  protein-calorie  malnutrition. 

Other  and  unspecified  protein-calorie  malnutrition. 

Disorders  of  iron  metatjolism. 

Disorders  of  porphyrin  metabolism. 

Iron  deficiency  anemias. 

Other  deficiency  anemias. 

Thalassemias. 

Sideroblastic  anemia  (includes  hemochromatosis  with  refractory  anemia). 

Acute  post-hemorrhagic  anemia. 
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Code 


285.9  

286.0-286.9  

287.0-287.9  

306.4  

307.1   

307.50-307.59  

425.4  

425.5  

425.7  

425.8  

425.9  

426.0-426.9  

427.0-427.9  

428.0^28.9  

530.7  

530.82  

531.00-531.91  

532.00-532.91  

533.00-533.91   

534.00-534.91   

535.00-535.61   

536.0-536.9  

537.83  

555.0-555.9  

556.0-556.9  

557.0  

557.1   

562.02  

562.03  

562.12  

562.13 

569.3 

569.85  

570  

571.0-571.9  

572.0-572.8  

573.0-573.9  

578.0-578.9  

579.0-579.3  

581.0-581.9  

585  

586  

608.3  

626.0-626.9  

627.0  

627.1   

648.20-648.24  

698.0-698.9 

704.00-704.09  

709.00-709.09  

719.40-719.49 

773.2  

773.3  

773.4  : 

773.5  

783.9  

790.0 

790.4 

790.5  

790.6  

799.4  

964.0  

984.0-984.9  

996.85  

999.8  

V08 

V12.1  

V12.3 .V 

V15.1  * 

V15.2 

V43.2 

V43.3 

V43.4 


Description 


Anemia,  unspecified. 

Coagulation  defects  (congenital  factor  disorders). 

Purpura  and  other  hemorrtiagic  conditions. 

Physiological  malfunction  arising  from  mental  factors,  gastrointestinal. 

Anexoria  nervosa. 

Other  and  unspecified  disorders  of  eating. 

Other  primary  cardiomyopathies. 

Alcoholic  cardiomyopathy. 

Nutritional  and  metabolic  cardiomyopathy. 

Cardiomyopathy  in  other  diseases  classified  elsewhere. 

Secondary  cardiomyopathy,  unspecified. 

Conduction  disorders. 

Cardiac  dysrhythmias. 

Heart  Failure. 

Gastroesophageal  laceration-hemorrhage  syndrome. 

Esophageal  hemorrhage. 

Gastric  ulcer. 

Duodenal  ulcer. 

Peptic  ulcer,  site  unspecified. 

Gastrojejunal  ulcer. 

Gastritis  and  duodenitis. 

Disorders  of  function  of  stomach. 

Angiodysplasia  of  stomach  and  duodenum  with  hemorrhage 

Regional  enteritis. 

Ulcerative  colitis. 

Acute  vascular  insufficiency  of  intestine. 

Chronic  vascular  insufficiency  of  intestine. 

Diverticulosis  of  small  intestine  with  hemorrhage. 

Diverticulitis  of  small  intestine  with  hemorrhage. 

Diverticulosis  of  colon  with  hemorrhage. 

Diverticulitis  of  colon  with  hemorrhage. 

Hemorrhage  of  rectum  and  anus. 

Angiodysplasia  of  intestine  with  hemorrhage. 

Acute  and  subacute  necrosis  of  liver. 

Chronic  liver  disease  and  cirrhosis. 

Liver  abscess  and  sequelae  of  chronic  liver  disease. 

Other  disorders  of  liver. 

Gastrointestinal  hemorrhage. 

Intestinal  malabsorption. 

Nephrotic  syndrome. 

Chronic  renal  failure. 

Renal  failure,  unspecified. 

Atrophy  of  testis. 

Disorders  of  menstruation  and  other  abnormal  bleeding  from  female  genital  tract. 

Premenopausal  menorrhagia. 

Postmenopausal  bleeding. 

Other  current  conditions  in  the  mother  classifiable  elsewhere,  but  complicating  pregnancy. 

childbirth,  or  the  puerperium:  Anemia. 
Pruritis  and  related  conditions. 
Alopecia. 
Dyschromia. 
Pain  in  joint. 

Hemolytic  disease  due  to  other  and  unspecified  isoimmunization. 
Hydrops  fetalis  due  to  isoimmunization. 
Kemicterus  due  to  isoimmunization. 
Late  anemia  due  to  isoimmunization. 

Other  symptoms  concerning  nutrition,  metat)Olism  and  development. 
Abnormality  of  red  blood  cells. 

Nonspecific  elevation  of  levels  of  transaminase  or  lactic  acid  dehydrogenase  (LDH). 
Other  nonspecific  abnormal  serum  enzymelevels. 
Other  abnormal  blood  chemistry. 
Cachexia. 

Poisoning  by  agents  primarily  affecting  blood  constituents,  iron  compounds. 
Toxic  effect  of  lead  and  its  compounds  (including  fumes). 
Complications  of  transplanted  organ,  bone  marrow. 
Other  transfusion  reaction. 
Asymptomatic  HIV  infection. 
Personal  history  of  nutritional  deficiency. 
Personal  history  of  diseases  of  blood  and  blood  forming  organs. 
Personal  history  of  surgery  to  heart  and  great  vessels. 
Personal  history  of  surgery  to  other  major  organs. 
Heart  replaced  by  other  means. 
Heart  valve  replaced  by  other  means. 
Blood  vessel  replaced  by  other  means. 
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Code 


Description 


V43.60 
V72.84 


Unspecified  joint  replaced  by  other  means. 
Pre-operative  examination,  unspecified. 


Reasons  for  Denial 


Note:  This  section 
the  Negotiated  Rulem 
section  includes  HCFJ  i 
longstanding  policies 
informational  purpose  5 

•  Tests  for  screenin 
performed  in  the  absei 
complaints,  or  person; 
injury  are  not  covered 
authorized  by  statute, 
required  by  insurance 
establishments,  gov 
other  third  parties. 

•  Tests  that  are  not 
necessary  for  the  diagi 
illness  or  injury  are  no 
the  statute. 

•  Failure  to  provide 
medical  necessity  of 
denial  of  claims.  Such 
include  notes  docume; 


v|as  not  negotiated  by 
king  Committee.  This 
s  interpretation  of  its 
ind  is  included  for 


,  purposes  that  are 
ce  of  signs,  symptoms, 
I  history  of  disease  or 
sxcept  as  explicitly 
These  include  exams 
ompanies,  business 
errjment  agencies,  or 

easonable  and 
liosis  or  treatment  of  an 
covered  according  to 


tests 


documentation  of  the 

may  result  in 
documentation  may 
ting  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied: 


Code 


Description 


798.0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  .. 
V20.0-V20.2  .. 
V28.0-V28.9  .. 
V50.0-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1   

V680-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74.0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79.0-V79.9  .. 
V800-V80.3  .. 
V81.0-V81.6  .. 
V82.0-V82.9  .. 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs 

Family  history  of  malignant  neoplasm,  leukemia 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment 

Adverse  effects  of  work  environment 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  tjehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,(sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 
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ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  1CD-9-CM  sections  above 

Sources  of  Information 

CDC.  Recommendations  to  prevent  and 
control  iron  deficiency  in  the  United  States. 
MMWR  1998:  47(RR-'3):l-29. 

Powell  LW,  George  DK,  McDonnell  SM, 
Kowdlev  KV.  Diagnosis  of  hemochromatosis. 
Ann. Intern. Med.  1998:  129:925-931. 

Spiekerman  AM.  Proteins  used  in 
nutritional  assessment.  Clin. Lab. Med.  1993; 
13:353-369. 

Wallach  JB.  Handbook  of  Interpretation  of 
Diagnostic  Tests.  Lippincott-Raven 
Publishers  (Philadelphia)  1998.  pp.  170-180. 

Van  Walraven  C.  Goel  V,  Chan  B.  Effect  of 
Population-Based  Interventions  on 
Laboratory  Utilization.  JAMA.  1998: 
280:2028^2033. 

Guyatt  GH,  Patterson  C,  Ali  M,  Singer  J, 
Levine  M.  Turpie  I,  Meyer  R.  Diagnosis  of 
Iron-Deficiency  Anemia  in  the  Elderly. 
AmJMed.  1990:  88:205-209. 

Burns  ER.  Goldberg  SN,  Lawrence  C,  Wenz 
B.  AJCP.  1990;  3:240-245. 

Burns  ER,  et  al.  Brief  Clinical  Observations. 
AmIMed.  1991;  90:653-654. 

Yang  Q,  et  al.  Hemochromatosis-associated 
Mortality  in  the  United  States  from  1979  to 
1992:  An  Analysis  of  Multiple-Cause 
Mortality  Data."  AnIntMed.  1998;  129:946- 
953. 

Coding  Guidelines: 

1.  Any  claim  for  a  test  listed  in  AHCPCS 
CODES®  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  ICD-9-CM  code  V82.9  (special 
screening  of  other  conditions,  unspecified 
condition),  or  comparable  narratives  should 
be  used  to  indicate  screening  tests  performed 
in  the  absence  of  a  specific  sign,  symptom, 
or  complaint.  Use  of  V82.9  or  comparable 
narrative  will  result  in  the  denial  of  claims 
as  non  covered  screening  services.  (Note:  this 
language  may  be  inappropriate  for  .screening 
tests  that  are  specifically  covered  by  statute, 
such  as  pap  smears.)  All  ICD-9-CM 
diagnosis  codes  must  be  coded  to  the  highest 
level  of  specificity. 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 


performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  or  fifth-digit  classifications  are 
provided,  they  must  be  assigned.  From 
Coding  Clinic  for  ICD-9-CM.  Fourth  Quarter, 
1995,  page  44. 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out."  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM. 
Fourth  Quarter  1995.  page  45.) , 

5.  When  a  nonspecific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

Medicare  National  Coverage  Decision  for 
Collagen  Crosslinks.  Any  Method 

Other  Names/ Abreviations 

Description 

Collagen  crosslinks,  part  of  the  matrix  of 
bone  upon  which  bone  mineral  is  deposited, 
are  biochemical  markers  the  excretion  of 
which  provide  a  quantitative  measurement  of 
bone  resorption.  Elevated  levels  of  urinary 
collagen  crosslinks  indicate  elevated  bone 
resorption.  Elevated  bone  resorption 
contributes  to  age-related  and 
postmenopausal  loss  of  bone  leading  to 
osteoporosis  and  increased  risk  of  fracture. 
The  collagen  crosslinks  assay  can  be 


performed  by  immunoassay  or  by  high 
performance  liquid  chromatography  (HPLC). 
Collagen  crosslink  immunoassays  measure 
the  pyridinoline  crosslinks  and  associated 
telopeptides  in  urine. 

Bone  is  constantly  undergoing  a  metabolic 
process  called  turnover  or  remodeling.  This 
includes  a  degradation  process,  bone 
resorption,  mediated  by  the  action  of 
osteoclasts,  and  a  building  process,  bone 
formation,  mediated  by  the  action  of 
osteoblasts.  Remodeling  is  required  for  the 
maintenance  and  overall  health  of  bone  and 
is  tightly  coupled;  that  is,  resorption  and 
formation  must  be  in  balance.  In  abnormal 
states  of  bone  remodeling,  when  resorption 
exceeds  formation,  it  results  in  a  net  loss  of 
bone.  The  measurement  of  specific,  bone- 
derived  resorption  products  provides 
analytical  data  about  the  rate  of  bone 
resorption. 

Osteoporosis  is  a  condition  characterized 
by  low  bone  mass  and  structural 
deterioration  of  bone  tissue,  leading  to  bone 
fragility  and  an  increased  susceptibility  to 
fractures  of  the  hip,  spine,  and  wrist.  The 
term  primary  osteoporosis  is  applied  where 
the  causal  factor  in  the  disease  is  menopause 
or  aging.  The  term  secondary  osteoporosis  is 
applied  where  the  causal  factor  is  something 
other  than  menopause  or  aging,  such  as  long- 
term  administration  of  glucocorticosteroids, 
endocrine-related  disorders  (other  than  loss 
of  estrogen  due  to  menopause),  and  certain 
bone  diseases  such  as  cancer  of  the  bone. 

With  respect  to  quantifying  bone 
resorption,  collagen  crosslink  tests  can 
provide  adjunct  diagnostic  information  in 
concert  with  bone  mass  measurements.  Bone 
mass  measurements  and  biochemical  markers 
may  have  complementary  roles  to  play  in 
assessing  effectiveness  of  osteoporosis 
treatment.  Proper  management  of 
osteoporosis  patients,  who  are  on  long-term 
therapeutic  regimens,  may  include  laboratory 
testing  of  biochemical  markers  of  bone 
turnover,  such  as  collagen  crosslinks,  that 
provide  a  profile  of  bone  turnover  responses 
within  weeks  of  therapy.  Changes  in  collagen 
crosslinks  are  determined  following 
commencement  of  antiresorptive  therapy. 
These  can  be  measured  over  a  shorter  time 
interval,  such  as  three  months,  when 
compared  to  bone  mass  density.  If  bone 
resorption  is  not  elevated,  repeat  testing  is 
not  medically  necessary. 
HCPCS  Codes  (Alpha  numeric,  CPT     AMA): 


Code 


Descriptor 


82523 Collagen  cross  links,  any  method. 


Indications 

Generally  speaking,  collagen  crosslink 
testing  is  useful  mostly  in  "fast  losers"  of 
bone.  The  age  when  these  bone  markers  can 
help  direct  therapy  is  often  pre-Medicare.  By 
the  time  a  fast  loser  of  bone  reaches  age  65, 
she  will  most  likely  have  been  stabilized  by 
appropriate  therapy  or  have  lost  so  much 
bone  mass  that  further  testing  is  useless. 
Coverage  for  bone  marker  assays  may  be 


established,  however,  for  younger  Medicare 
beneficiaries  and  for  those  who  might 
become  fast  losers  because  of  some  other 
therapy  such  as  glucocorticoids.  Safeguards 
should  be  incorporated  to  prevent  excessive 
use  of  tests  in  patients  for  whom  they  have 
no  clinical  relevance. 
Collagen  crosslinks  testing  is  used  to: 


•  identify-  individuals  with  elevated  bone 
resorption,  who  have  osteoporosis  in  whom 
response  to  treatment  is  being  monitored: 

•  predict  response  (as  assessed  by  bone 
mass  measurements)  to  FDA  approved 
antiresorptive  therapy  in  postmenopausal 
women: 

•  assess  response  to  treatment  of  patients 
with  osteoporosis.  Pagefs  disease  of  the 
bone,  or  risk  for  osteoporosis  where 
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treatment  may  inclu 
antiresorptive  agents 
selective  estrogen 


dp  FDA  approved 
anti-estrogens  or 
recfeptor  moderators. 


Limitations 


Because  of  signi 
specimen  collagen 
variability  (15-20%) 


ficc  nt  specimen  to 
cri  isslink  physiologic 
current 


recommendations  for  appropriate  utilization 
include:  one  or  two  base-line  assays  from 
specified  urine  collections  on  sepeuBte  days; 
followed  by  a  repeat  assay  about  three 
months  after  starting  anti-resorptive  therapy; 
followed  by  a  repeat  assay  in  12  months  after 
the  three-month  assay;  and  thereafter  not 
more  than  annually,  unless  there  is  a  change 


in  therapy  in  which  circumstance  an 
additional  test  may  be  indicated  three 
months  after  the  initiation  of  new  therapy. 

Some  collagen  crosslink  assays  may  not  be 
appropriate  for  use  in  some  disorders, 
according  to  FDA  labeling  restrictions. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


203.00-.01  

242.00-242.91 
245.2 


246.9 

252.0 

256.2 

256.3 

256.8 

256.9 

268.9 

269.3 

627.0 

627.1  

627.2 

627.4 

627.8 

627.9 

731.0 

733.00-733.09 
733.10-733.19 

733.90 

805.8 

V58.69  


Multiple  myeloma. 

Thyrotoxicosis. 

Chronic  lymphocytic  thyroiditis  (only  if  thyrotoxic). 

Unspecified  disorder  of  thyroid. 

Hyperparathyroidism. 

Postablative  ovarian  failure. 

Other  ovarian  failure. 

Other  ovarian  dysfunction. 

Unspecified  ovarian  dysfunction. 

Unspecified  vitamin  D  deficiency. 

Mineral  deficiency,  not  elsewhere  classified. 

Premenopausal  menorrhagia. 

Postmenopausal  bleeding. 

Menopausal  or  female  climacteric  state. 

States  associated  with  artificial  menopause. 

Other  specified  menopausal  and  postmenopausal  disorders. 

Unspecified  menopausal  &  postmenopausal  disorder. 

Osteitis  deformans  without  mention  of  bone  tumor  (Paget's  disease  of  bone). 

Osteoporosis 

Pathological  fracture 

Disorder  of  bone  and  cartilage,  unspecified 

Fracture  of  vertebral  column  without  mention  of  spiral  cord  injury,  unspecified,  closed 

Long-term  (current)  use  of  other  medications. 


Reasons  for  Denial 


Note:  This  section 
the  Negotiated 
section  includes  HCFj\ 
longstanding  policies 
informational  purposi  :s 

•  Tests  for  screen 
performed  in  the  abse  n 
complaints,  or  person  il 
injury  are  not  coverec 
authorized  by  statute, 
required  by  insurance 
establishments 
other  third  parties 

•  Tests  that  are  not 
necessary  for  the  diag^ 
illness  or  injury  are 
the  statute. 

•  Failure  to  provid 
medical  necessity  of 
denial  of  claims.  Sucl 
include  notes  docum«  nt 


not  negotiated  by 
Rulem  iking  Committee.  This 
s  interpretation  of  its 
and  is  included  for 


purposes  that  are 
ce  of  signs,  symptoms, 
history  of  disease  or 
except  as  explicitly 
These  include  exams 
companies,  business 
goverhment  agencies,  or 


n  »t 


reasonable  and 
osis  or  treatment  of  an 
covered  according  to 


documentation  of  the 
t  ;sts  may  result  in 
documentation  may 
ing  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


Code 


Description 


798.0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8 
V18.0-V18.8 
V19.0-V19.8 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 
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Code 


V20.0-V20.2  ., 
V28.0-V28.9  . 
V50.0-V50.9  . 

V53.2  

V60.0-V60.9  . 

V62.0  

V62.1    

V65.0  

V65.1  

V68.0-V68.9  . 
V70.0-V70.9  . 
V73.0-V73.99 
V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  . 
V78.0-V78.9  . 
V79.0-V.79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Description 


Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-fonning  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  ICD-9-CM  sections. 

Sources  of  Information 

Amaud  CD.  Osteoporosis:  Using  'bone 
markers'  for  diagnosis  and  monitoring. 
Geriatrics  1996;  51:24-30. 

Chesnut  CH,  III,  Bell  NH.  Clark  G,  et  al. 
Hormone  replacement  therapy  in 
postmenopausal  women:  urinary  N- 
telopeptide  of  type  I  collagen  monitors 
therapeutic  effect  and  predicts  response  of 
bone  mineral  density.  Am.  J.  Med.  1997; 
102:29-37. 

Garnero  P,  Delmas  PD.  Clinical  usefulness 
of  markers  of  bone  remodelling  in 
osteoporosis.  In:  Meunier  PJ  (ed). 
Osteoporosis:diagnosis  and  management. 
London:  Martin  Dunitz  Ltd.  1998:79-101. 

Garnero  P,  Shih  WJ,  Gineyts  E,  et  al. 
Comparison  of  new  biochemical  markers  of 
bone  turnover  in  late  postmenopausal 
osteoporotic  women  in  response  to 
alendronate  treatment.  |.  Clin.  Endocrinol. 
Metab.  1994;  79:1693-700. 

Harper  KD.  Weber  TJ.  Secondary 
osteoporosis — Diagnostic  considerations. 
Endocrinol.  Metab.Clin.  North  Am. 
1998;27:325-48. 

Hesley  RP,  Shepard  KA,  Jenkins  DK,  Riggs 
BL.  Monitoring  estrogen  replacement  therapy 
and  identifying  rapid  bone  losers  with  an 
immunoassay  for  deoxypyridinoline. 
Osteoporos.  Int.  1998;8:159-64. 

Melton  LI,  III,  Khosla  S,  Atkinson  EJ,  et  al. 
Relationship  of  bone  turnover  to  bone 
density  and  fractures.  j.Bone  Miner. 
Res.1997;  12:1083-91. 

Millard  PS.  Prevention  of  osteoporosis: 
making  sense  of  the  published  evidence.  In: 
Rosen  CJ  (ed).  Osteoporosis:  diagnostic  and 
therapeutic  principles.  Totowa:  Humana 
Press  Inc.  1996:275-85. 


Rosen  CJ.  Biochemical  markers  of  bone 
turnover.  In:  Rosen  CJ(ed).  Osteoporosis: 
diagnostic  and  therapeutic  principles. 
Totowa:  Humana  Press  Inc.  1996:129-41. 

Schneider  DL,  Barrett-Connor  EL.  Urinary 
N-Telopeptide  levels  discriminate  normal, 
osteopenic,  and  osteoporotic  bone  mineral 
density.  Arch.  Intern.  Med.  1997;  157:1241- 
5. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
&-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disea.se  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate  code 
from  calegon.'  VOL  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996. 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 


digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995.  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

6.  When  the  indication  for  the  test  is  long- 
term  administration  of  glucocorticosteroids, 
use  ICD-9-CM  code  V58.69. 

Medicare  National  Coverage  Decision  for 
Blood  Glucose  Testing 

Description 

This  policy  is  intended  to  apply  to  blood 
samples  used  to  determine  glucose  levels. 

Blood  glucose  determination  may  be  done 
using  whole  blood,  serum  or  plasma.  It  may 
be  sampled  by  capillar^'  puncture,  as  in  the 
fingerstick  method,  or  by  vein  puncture  or 
arterial  sampling.  The  method  for  assay  may 
be  by  color  comparison  of  an  indicator  stick, 
bv  meter  assay  of  whole  blood  or  a  filtrate  of 
whole  blood,  using  a  device  approved  for 
home  monitoring,  or  by  using  a  laboratory 
assay  system  using  serum  or  plasma.  The 
convenience  of  the  meter  or  stick  color 
method  allows  a  patient  to  have  access  to 
blood  glucose  values  in  less  than  a  minute  or 
so  and  has  become  a  standard  of  care  for 
control  of  blood 'glucose,  even  in  the 
inpatient  setting. 
HCPCS  Codes  (Alpha  numeric,  CPT  *  AMA): 


13128 


Federal  Register / Vol.  65,  No.  48 /Friday,  March  10,  2000 / Proposed  Rules 


Code 


Descriptor 


82947 
82948 
82962 


Glucose;  quantitative. 

Glucose;  blood,  reagent  strip. 

Glucose,  blood  by  glucose  monitoring  device(s)  cleared  by  the  FDA  specifically  for  home  use. 


I  es  i 


u(  ose  I 


Indications 

Blood  glucose  val 
for  the  management 
mellitus,  where 
hypoglycemia  are  o 
also  critical  in  the 
of  blood  glucose  lev*  1 
impaired  fasting  gl 
dL),  the  patient  with 
syndrome  and/or 
(excessive  rise  in  gl 
of  glucose  or  glucose 
patient  with  a 
nesidioblastosis  or 
patients  with  a  catabbl 
state.  In  addition  to 
listed,  glucose  testin 
necessary  in  patients 
unexplained  chronic 
alcoholism,  coronarj 
(especially  in  womei  i 
conditions  (includin ; 


are  often  necessary 
)f  patients  with  diabetes 
hyp<  rglycemia  and 

present.  They  are 
determination  of  control 
s  in  the  patient  with 

(FPG  110-125  mg/ 
insulin  resistance 
caibohydrate  intolerance 
;ose  following  ingestion 
sources  of  food),  in  the 
hypoglycemia  disorder  such  as 
iqsulinoma,  and  in 

ic  or  malnutrition 
t  lose  conditions  already 
;  may  be  medically 
with  tuberculosis, 
or  recurrent  infections, 
artery  disease 
),  or  unexplained  skin 
pruritis,  local  skin 


infections,  ulceration  and  gangrene  without 
an  established  cause).  Many  medical 
conditions  may  be  a  consequence  of  a 
sustained  elevated  or  depressed  glucose 
level.  These  include  comas,  seizures  or 
epilepsy,  confusion,  abnormal  hunger, 
abnormal  weight  loss  or  gain,  and  loss  of 
sensation.  Evaluation  of  glucose  may  also  be 
indicated  in  patients  on  medications  known 
to  affect  carbohydrate  metabolism. 

Limitations 

Frequent  home  blood  glucose  testing  by 
diabetic  patients  should  be  encouraged.  In 
stable,  non-hospitalized  patients  who  are 
unable  or  unwilling  to  do  home  monitoring, 
it  may  be  reasonable  and  necessary  to 
measure  quantitative  blood  glucose  up  to 
four  times  annually. 

Depending  upon  the  age  of  the  patient, 
type  of  diabetes,  degree  of  control, 
complications  of  diabetes,  and  other  co- 


morbid  conditions,  more  frequent  testing 
than  four  times  annually  may  be  reasonable 
and  necessary. 

In  some  patients  presenting  with 
nonspecific  signs,  symptoms,  or  diseases  not 
normally  associated  with  disturbances  in 
glucose  metabolism,  a  single  blood  glucose 
test  may  be  medically  necessary.  Repeat 
testing  may  not  be  indicated  unless  abnormal 
results  are  found  or  unless  there  is  a  change 
in  clinical  condition.  If  repeat  testing  is 
performed,  a  specific  diagnosis  code  (e.g., 
diabetes)  should  be  reported  to  support 
medical  necessity.  However,  repeat  testing 
may  be  indicated  where  results  are  normal  in 
patients  with  conditions  where  there  is  a 
confirmed  continuing  risk  of  glucose 
metabolism  abnormality  (e.g.,  monitoring 
glucocorticoid  therapy). 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


011.00-011.96 
038.0-038.9  .... 

112.1  

112.3 

118 

157.4 

158.0 

211.7 

242.00-242.91 
250.00-250.93 

251.0-251.9 

253.0-253.9 

255.0 

263.0-263.9 

271.0-271  9 

272.0-272^  ..., 

275.0 

276.0-276.9 

278.3 


293.0 

294.9 

298.9 

300.9 

310.1  

337.9 

345.10-345.11 
348.3 


355.9 

356.9 

357.9 

362.10 

362.18 

362.29 

362.50-362.57  . 

362.60-362.66 

362-81-362.89 

362.0 

365.-04 

365.32  

366  00-366  09  . 
366.10-366.19  . 

367.1  

368.8 


Tuberculosis. 

Septicemia. 

Recurrent  vaginal  candidiasis. 

Interdigital  candidiasis. 

Opportunistic  mycoses. 

Malignant  neoplasm  of  Islets  of  Langerhans. 

Malignant  neoplasm  of  retroperitoneum. 

Benign  neoplasm  of  Islets  of  Langertians. 

Thyrotoxicosis. 

Diabetes  mellitus. 

Disorders  of  pancreatic  intemal  secretion. 

Disorders  of  the  pituitary  gland. 

Gushing  syndrome. 

Malnutrition. 

Disorders  of  cart)Ohydrate  transport  and  metabolism. 

Disorders  of  lipoid  metabolism. 

Hemochromotosis. 

Disorders  of  fluid,  electrolyte  and  acid-base  balance. 

Hypercarotinemia.  » 

Acute  delirium. 

Unspecified  organic  brain  syndrome. 

Unspecified  psychosis. 

Unspecified  neurotic  disorder. 

Organic  personality  syndrome. 

Autonomic  nervous  system  neuropathy. 

Generalized  convulsive  epilepsy. 

Encephalopathy,  unspecified. 

Neuropathy,  not  othenwise  specified. 

Unspecified  hereditary  and  idiopathic  peripheral  neuropathy. 

Unspecified  inflammatory  and  toxic  neuropathy. 

Background  retinopathy. 

Retinal  vasculitis. 

Nondiabetic  proliferative  retinopathy. 

Degeneration  of  macular  posterior  pole. 

Peripherial  retinal  degeneration. 

Other  retinal  disorders. 

Unspecified  retinal  disorders. 

Borderiine  glaucoma. 

Coriicosteriod-induced  glaucoma  residual. 

Presenile  cataract. 

Senile  cataract. 

Acute  myopia. 

Other  specified  visual  disturbance. 


Federal  Register /Vol.  65,  No.  48 /Friday,  March  10,  2000  /  Proposed  Rules 


13129 


Code 


373.00 

377.24 

377.9 

378.50-378.55 

379.45 

410.00^10.92 
414.00-414.19 

425.9 

440.23 

440.24 

440.9  

458.0 

462 

466.0 

480.0-486 

490 

491.0-^91.9  .... 

527.7 

528.0 

535.50-535.51 

536.8 

571.8 

572.0-.8 

574.50-574.51 
575.0-575.12  .. 

576.1  

577.0 

577.1  

577.8 

590.00-590.9  .. 

595.9 

596.4 

596.53 

599.0 

607.84 

608.89 

616.10 

626.0 

626.4  

628.9 

648.00 

648.03 

648.04 

648.80 

648.83 

648.84 

656.60-656.63 
657,00-657.03 
680.0-680.9  ... 
686.00-686.9  . 

698.0  

698.1  

704.1  

705.« 

707.0-707.9  ... 

709.3 

729.1  

730.07-730.27 

780.01  

780.02 

780.09 

780.2  

780.39 

780.4  

780.71-.79 

780.8 

782.0 

783.1  

783.2  

783.5 


Description 


Blepharitis. 

Pseudopapilledema. 

Autonomic  nervous  system  neuropathy. 

Paralytic  strabiamus. 

Argyll-Robertson  pupils. 

Acute  myocardial  infarctions. 

Coronary  atherosclerosis  and  aneurysm  of  heart. 

Secondary  cardiomyopathy,  unspecified. 

Arteriosclerosis  of  extremities  with  ulceration. 

Arteriosclerosis  of  extremities  with  gangrene. 

Arteriosclerosis,  not  othenwise  specified. 

Postural  hypotension. 

Acute  pharyngitis. 

Acute  bronchitis. 

Pneumonia. 

Recurrent  bronchitis,  not  specified  as  acute  or  chronic. 

Chronic  bronchitis. 

Disturbance  of  salivory  secretion  (drymouth). 

Stomatitis. 

Gastritis. 

Dyspepsia. 

Other  chronic  nonalcoholic  liver  disease. 

Liver  abscess  and  sequelae  of  chronic  liver  disease. 

Choledocholitiasis. 

Cholecystitis. 

Cholangitis. 

Acute  pancreatitis. 

Chronic  pancreatitis. 

Pancreatic  multiple  calculi. 

Infections  of  the  kidney. 

Recurrent  cystitis.  ' 

Bladder  atony 

Bladder  paresis. 

Urinary  tract  infection,  recun-ent. 

Impotence  of  organic  origin. 

Other  disorders  male  genital  organs. 

Vulvovaginitis. 

Amenorrhea. 

Irregular  menses. 

Infertility— female. 

Diabetes  mellitus  complicating  pregnancy.  Childbirth  or  the  puerperium,  unspecified  as  to  episode  of  care  or  not 
applicable. 

Diabetes  mellitus  complicating  pregnancy,  Childbirth  or  the  puerperium,  antipartum  condition  or  complication 

Diabetes  mellitus  complicating  pregnancy,  Childbirth  or  the  puerperium,  postpartum  condition  or  complication 

Abnormal  glucose  tolerance  complicating  pregnancy,  childbirth  or  the  puerperium,  unspecified  as  to  episode  of 
care  or  not  applicable. 

Abnormal  glucose  tolerance  complicating  pregnancy,  childbirth  or  the  puerperium,  antipartum  condition  or  com- 
plication. 

Abnormal  glucose  tolerance  complicating  pregnancy,  childbirth  or  the  puerpenum.  postpartum  condition  or  com- 
plication. 

Fetal  problems  affecting  management  of  mother— large  for-date  of  fetus. 

Polyhydramnios. 

Carbuncle  and  furuncle. 

Infections  of  skin  and  subcutaneous  tissue. 

Pruritis  ani. 

Pruritis  of  genital  organs.  r 

Hirsutism. 

Anhidrosis. 

Chronic  ulcer  of  skin. 

Degenerative  skin  disorders. 

Myalgia. 

Osteomyelitis  of  tarsal  bones. 

Coma. 

Transcient  alteration  of  awareness 

Alteration  of  consciousness,  other. 

Syncope  and  collapse. 

Seizures,  not  othenwise  specified. 

Dizziness  and  giddiness. 

Malaise  and  fatigue. 

Hyperhidrosis. 

Loss  of  vibratory  sensation. 

Abnormal  weight  gain. 

Abnormal  loss  of  weight. 

Polydipsia. 


13130 


Federal  Register/ Vol.  65,  No.  48 /Friday,  March  10,  2000 / Proposed  Rules 


Code 


Description 


785.0 

785.4 

786.01  

786.09 

786.50 

787.6 

787.91  

788.41-788.43 

789.1  

790.2 

790.6 

791.0 

791.5 

796.1  

799.4 

V23.0-.9  

V67.2  

V67.51   

V58.69  


Tachycardia 

Gangrene. 

Hyperventilation. 

Dyspnea. 

Chest  pain,  unspecified. 

Fecal  incontinence. 

Diarrtiea. 

Frequency  of  urination  and  polyuria. 

Hepatomegaly. 

Abnormal  glucose  tolerance  test. 

Other  abnormal  blood  chemistry  (hyperglycemia). 

Proteinuria. 

Glycosuria. 

Abnormal  reflex. 

Cachexia. 

Supervision  of  high  risk  pregnancy. 

Follow-up  examination,  following  chemotherapy. 

Follow  up  examination  with  high-risk  medication  not  elsewhere  classified. 

Long  term  current  use  of  other  medication. 


Reasons  for  Ehnial 


Note:  This  section 
the  Negotiated 
section  includes  HCFj  l 
longstanding  policies 
informational  purpose  s 

•  Tests  for  screenin  5 
performed  in  the 
complaints,  or  person  1 
injury  are  not  covered 
authorized  by  statute 
required  by  insurance 
establishments, 
other  third  parties 

•  Tests  that  are  not 
necessary  for  the  diagios 
illness  or  injury  are 
the  statute. 

•  Failure  to  provide 
medical  necessity  of 
denial  of  claims.  Such 
include  notes  docume  iting 


not  negotiated  by 
Rulemi  iking  Committee.  This 
's  interpretation  of  its 
md  is  included  for 


purposes  that  are 
:e  of  signs,  symptoms, 
1  history  of  disease  or 
except  as  explicitly 
These  include  exams 
companies,  business 
goven  iment  agencies,  or 


n(  t 


reasonable  and 

is  or  treatment  of  an 
covered  according  to 


ti  sts 


documentation  of  the 

may  result  in 
documentation  may 
relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  officp  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  eire  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425.  Sept.  19, 1995) 

ICD-9-CM  Codes  Denied 


Code 


Description 


798.0-798.9 

V15.85  

V16.1    


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  .. 
V20.0-V20  2  .. 
V28.0-V28.9  .. 
V50.0-V50.9  .. 

V53.2  

V60  0-V60.9  .. 

V62.0  

V62.1    

V65.0  

V65.1    

V68.0-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74.0-V74.9  .. 
V75.0-V75.9  .. 


Sudden  death,  cause  unknown. 
Exposure  to  potentially  hazardous  body  fluids. 
Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 
Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 
Family  history  of  malignant  neoplasm,  genital  organs. 
Family  history  of  malignant  neoplasm,  urinary  organs. 
Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 
Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 
Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 
Family  history  of  certain  chronic  disabling  diseases. 
Family  history  of  certain  other  specific  conditions. 
Family  history  of  other  conditions. 
Health  supervision  of  infant  or  child. 
]  Antenatal  screenings. 
Elective  surgery  for  purposes  other  than  remedying  health  states. 
Fitting  and  adjustment  of  hearing  aid. 
Housing,  household,  and  economic  circumstances. 
Unemployment. 

Adverse  effects  of  work  environment. 
Healthy  persons  accompanying  sick  persons. 
Persons  consulting  on  behaJf  of  another  person. 
Encounters  for  administrative  purposes. 
General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 
Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 
Special  screening  examination  for  other  infectious  diseases. 
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Code 


V76.0  

V76.3  

V76.42-V76.9 
V77.(>-V77.9  . 
V78.0-V78.9  . 
V79.0-V,79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Description 


Special  screening  tor  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,(sites  other  ttian  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  tor  disorders  ot  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases.     . 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  ICD-  9-CM  sections  above. 

Sources  of  Information 

AACE  Guidelines  for  the  Management  of 
Diabetes  Mellitus,  Endocrine  Practice 
(1995)1:149-157. 

Bower,  Bruce  F.  And  Robert  E.  Moore, 
Endocrine  Function  and  Carbohydrates. 

Clinical  Laboratory  Medicine,  Kenneth  D. 
McClatchy.  editor.  Baltimore/Williams  & 
Wilkins,  1994.  Pp  321-323. 

Report  of  the  Expert  Committee  on  the 
Diagnosis  and  Classification  of  Diabetes 
Mellitus,  Diabetes  Care,  Volume  20,  Number 
7,  July  1997.  pages  1183  et  seq. 

Roberts,  H.J.,  Difficult  Diagnoses.  W.  B. 
Saunders  Co..  pp  69-70. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  '"HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate  code 
from  .categon,'  VOl ,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  iCD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  1CD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subciassifications  are 
provided,  they  must  be  assigned.  A  code  is 


invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-<:M, 
Fourth  Quarter  1995,  page  45). 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

6.  A  diagnostic  statement  of  impaired 
glucose  tolerance  must  be  evaluated  in  the 
context  of  the  documentation  in  the  medical 
record  in  order  to  assign  the  most  accurate 
ICD-9-CM  code.  An  abnormally  elevated 
fasting  blood  glucose  level  in  the  absence  of 
the  diagnosis  of  diabetes  is  classified  to  Code 
790.6 — other  abnormal  blood  chemistry.  If 
the  provider  bases  the  diagnostic  statement  of 
"impaired  glucose  tolerance"  on  an  abnormal 
glucose  tolerance  test,  the  condition  is 
classified  to  790.2 — normal  glucose  tolerance 
test.  Both  conditions  are  considered 
indications  for  ordering  glycated  hemoglobin 
or  glycated  protein  testing  in  the  absence  of 
the  diagnosis  of  diabetes  mellitus. 

7.  When  a  patient  is  under  treatment  for  a 
condition  for  which  the  tests  in  this  policy 
are  applicable,  the  ICD-9-CM  code  that  best 
describes  the  condition  is  most  frequently 
listed  as  the  reason  for  the  test. 

8.  When  laboratory  testing  is  done  solely 
to  monitor  response  to  medication,  the  most 
accurate  ICD-9-CM  code  to  describe  the 
reason  for  the  test  would  be  V58.69 — long 
term  use  of  medication. 

9.  Periodic  follow-up  for  encounters  for 
laboratory  testing  for  a  patient  with  a  prior 
history  of  a  disease,  who  is  no  longer  under 
treatment  for  the  condition,  would  be  coded 
with  an  appropriate  code  from  the  V67 
category — follow-up  examination. 

10.  According  to  ICD-9-CM  coding 
conventions,  codes  that  appear  in  italics  in 
the  Alphabetic  and/or  Tabular  columns  of 
ICD-9-CM  are  considered  manifestation 
codes  that  require  the  underlying  condition 
to  be  coded  and  sequenced  ahead  of  the 
manifestation.  For  example,  the  diagnostic 
statement,  "thyrotoxic  exophthalmos 
(376.21).  ■  which  appears  in  italics  in  the 
tabular  listing,  requires  that  the  thyroid 
disorder  (242.0-242.9)  is  coded  and 
sequenced  ahead  of  thyrotoxic 


exophthalmos.  Therefore,  a  diagnostic 
statement  that  is  listed  as  a  manifestation  in 
ICD-9-CM  must  be  expanded  to  include  the 
underlying  disease  in  order  to  accurately 
code  the  condition. 

Documentation  Requirements 

The  ordering  physician  must  include 
evidence  in  the  patient's  clinical  record  that 
an  evaluation  of  history  and  physical 
preceded  the  ordering  of  glucose  testing  and 
that  manifestations  of  abnormal  glucose 
levels  were  present  to  warrant  the  testing. 

Medicare  National  Coverage  Decision  for 
Glycated  Hemoglobin/glycated  Protein 

Description 

The  management  of  diabetes  mellitus 
requires  regular  determinations  of  blood 
glucose  levels.  Glycated  hemoglobin/protein 
levels  are  used  to  assess  long-term  glucose 
control  in  diabetes.  Alternative  names  for 
these  tests  include  glycated  or  glycosylated 
hemoglobin  or  Hgb,  hemoglobin  glycated  or 
glycosylated  protein,  and  fructosamine. 

Glycated  hemoglobin  (equivalent  to 
hemoglobin  Al)  refers  to  total  glycosylated 
hemoglobin  present  in  erythrocytes,  usually 
determined  by  affinity  or  ion-exchange 
chromatographic  methodology.  Hemoglobin 
Ale  refers  to  the  major  component  of 
hemoglobin  Al,  usually  determined  by  ion- 
exchange  affinity  chromatography, 
immunoassay  or  agar  gel  electrophoresis. 
Fructosamine  or  glycated  protein  refers  to 
glycosylated  protein  present  in  a  serum  or 
plasma  sample.  Glycated  protein  refers  to 
measurement  of  the  component  of  the 
specific  protein  that  is  glycated  usually  by 
colorimetric  method  or  affinity 
chromatography. 

Glycated  hemoglobin  in  whole  blood 
assesses  glycemic  control  over  a  period  of  4- 
8  weeks  and  appears  to  be  the  more 
appropriate  test  for  monitoring  a  patient  who 
is  capable  of  maintaining  long-term,  stable 
control.  Measurement  may  be  medically 
necessary  ever\'  3  months  to  determine 
whether  a  patient's  metabolic  control  has 
been  on  average  within  the  target  range.  More 
frequent  assessments.  ever\'  1-2  months,  may 
be  appropriate  in  the  patient  whose  diabetes 
regimen  has  been  altered  to  improve  control 
or  in  whom  evidence  is  present  that 
intercurrent  events  may  have  altered  a 
previously  satisfactory  level  of  control  (for 
example,  post-major  surger\'  or  as  a  result  of 
glucocorticoid  therapy).  Glycated  protein  in 
serum/plasma  assesses  glycemic  control  over 
a  period  of  1-2  weeks.  It  may  be  reasonable 
and  necessar>-  to  monitor  glycated  protein 
monthly  in  pregnant  diabetic  women. 
Glycated  hemoglobin/protein  test  results  may 
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be  low.  indicating  sign 
hypoglycemia,  in  nesi 
insulinoma,  condition; 


ficant,  persistent 
(lioblastosis  or 
which  are 


accompanied  by  inappropriate  is  helpful  in  establishing  the  patient's 

hyperinsulinemia.  A  below  normal  test  value      hypoglycemic  state  in  those  conditions. 

HCPCS  Codes  (Alpha  numeric,  CPT  «'  AMA): 


Code 


Descriptor 


82985 
83036 


Glycated  protein. 
Hemoglobin;  glycated. 


Indications 

Glycated  hemoglobi 
widely  accepted  as  me^ 
the  management  and  c4ntrol 
also  valuable  to  assess 
history  of  hyperglyci 
hypoglycemia.  Glycates 
be  used  in  place  of  gly 
the  management  of  di 
particularly  useful  in 
abnormalities  of  erythr  >cyt 
hemolytic  anemia  or  hi  moglob 


r  /protein  testing  is 
ically  necessary  for 

of  diabetes.  It  is 
lyperglycemia,  a 
or  dangerous 
protein  testing  may 
(jated  hemoglobin  in 
ic  patients,  and  is 
pfatients  who  have 
es  such  as 
inopathies. 


cem  a 


Limitations 

It  is  not  considered 
necessary  to  perform  g^cated 


tests  more  often  than 
a  controlled  diabetic 


reasonable  and 

hemoglobin 
three  months  on 
to  determine 


6'  ery  i 


p«  tient  1 


whether  the  patient's  metabolic  control  has 
been  on  average  within  the  target  range.  It  is 
not  considered  reasonable  and  necessary  for 
these  tests  to  be  performed  more  frequently 
than  once  a  month  for  diabetic  pregnant 
women.  Testing  for  uncontrolled  type  one  or 
two  diabetes  mellitus  may  require  testing 
more  than  four  times  a  year.  The  above 
Description  Section  provides  the  clinical 
basis  for  those  situations  in  which  testing 
more  frequently  than  four  times  per  annum 
is  indicated,  and  medical  necessity 
documentation  must  support  such  testing  in 
excess  of  the  above  guidelines. 

Many  methods  for  the  analysis  of  glycated 
hemoglobin  show  significant  interference 
from  elevated  levels  of  fetal  hemoglobin  or  by 
variant  hemoglobin  molecules.  When  the 
glycated  hemoglobin  assay  is  initially 


performed  in  these  patients,  the  laboratory 
may  inform  the  ordering  physician  of  a 
possible  analytical  interference.  Alternative 
testing,  including  glycated  protein,  for 
example,  fructosamine,  may  be  indicated  for 
the  monitoring  of  the  degree  of  glycemic 
control  in  this  situation.  It  is  therefore 
conceivable  that  a  patient  will  have  both  a 
glycated  hemoglobin  and  glycated  protein 
ordered  on  the  same  day.  This  should  be 
limited  to  the  initial  assay  of  glycated 
hemoglobin,  with  subsequent  exclusive  use 
of  glycated  protein. 

These  tests  are  not  considered  to  be 
medically  necessary  for  the  diagnosis  of 
diabetes. 

ICD-9-CM  Codes  Covered  by  The  Medicare 
Program 


Code 


Description 


211.7 

250  00-250.93 

251  0 

251.1  

251.2 

251.3 

251.4 

251.8 

251.9 

258  0-9 

271.4  

275.0 , 

577.1  

579  3 

648.00 


648.03  . 
648  04  . 
648  80 

648  83  . 

648  84  . 

790.2  ... 
790.6  ... 

962.3  ... 
V12.2  .. 
V58.69 


Benign  neoplasm  of  islets  of  Langerhans. 

Diabetes  mellitus  &  various  related  codes. 

Hypoglycemic  coma. 

Other  specified  hypoglycemia. 

Hypoglycemia  unspecified. 

Post-surgical  hypoinsulinemia. 

Abnormality  of  secretion  of  glucagon. 

Other  specified  disorders  of  pancreatic  internal  secretion. 

Unspecified  disorder  of  pancreatic  internal  secretion. 

Polyglandular  dysfunction. 

Renal  glycosuria. 

Hemochromatosis. 

Chronic  pancreatitis. 

Other  and  unspecified  postsurgical  nonabsorptlon. 

Diatietes  mellitus  complicating  pregnancy,  Childbirth  or  the  puerperium,  unspecified  as  to  episode  of  care  or  not 
applicable. 

Diabetes  mellitus  complicating  pregnancy,  Chlldbinh  or  the  puerpenum,  antepartum  condition  or  complication. 

Diabetes  mellitus  complicating  pregnancy,  Childbirth  or  the  puerperium,  postpartum  condition  or  complication. 

Abnormal  glucose  tolerance  complicating  pregnancy,  childbirth  or  the  puerperium,  unspecified  as  to  episode  of 
care  or  not  applicable. 

Abnormal  glucose  tolerance  complicating  pregnancy,  childbirth  or  the  puerperium,  antepartum  condition  or  com- 
plication. 

Abnormal  glucose  tolerance  complicating  pregnancy,  childbirth  or  the  puerperium,  postpartum  condition  or  com- 
plication. 

Abnormal  glucose  tolerance  test. 

Other  abnormal  blood  chemistry  (hyperglycemia.) 

Poisoning  by  Insulin  and  antidiabetic  agents. 

Personal  history  of  endocrine,  metabolic,  and  Immunity  disorders. 

Long-temi  use  of  other  medication. 


Reasons  For  Denial 

Note:  This  section  w< 
the  Negotiated  Rulemal 
section  includes  HCFA 
longstanding  policies 
informational  purposes 

•  Tests  for  screening 
performed  in  the  absen  :e 
complaints,  or  persona 
injury  are  not  covered 
authorized  bv  statute 


not  negotiated  by 

ing  Committee.  This 

s  interpretation  of  its 

is  included  for 


a  id 


purposes  that  are 
of  signs,  symptoms. 

history  of  disease  or 
« xcept  as  explicitly 
7  hese  include  exams 


required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs, 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
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necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 


•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category'  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Categon,'  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19.  1995) 

ICD-9-CM  Codes  Denied 


Code 


798.0-798.9  ... 

V15.85  

V16.1   

V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  ., 
V20.0-V20.2  . 
V28.0-V28.9  ., 
V50.0-V50.9  .. 

V53.2  

V60.0-V60.9  . 

V62.0  

V62.1    

V65.0  

V65.1    

V68.0-V68.9  . 
V70.0-V70.9  . 
V73.0-V73.99 
V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  . 
V78.0-V78.9  . 
V79.0-V.79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing "^id. 

Housing,  household,  and  econorfiic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 

Medical  Necessity 

Code:  Description 

Anv  ICD-9-CM  code  not  listed  in  either  of 
the  ICD-&-CM  sections  above 

Sources  of  Information 

Bower,  Bruce  F.  and  Robert  E,  Moore. 
Endocrine  Function  and  Carbohydrates. 
Clinical  Laborator\'  Medicine,  Kenneth  D. 
McClatchy,  editor.  Baltimore/Williams  & 
Wilkins,  1994.  pp.  321-323. 

Tests  of  Glycemia.in  Diabetes.  Diabetes 
Care.  1/98,  2i:Supp.  1:569-871. 

American  Association  of  Clinical 
Endocrinologists  Guidelines  for  the 
Management  of  Diabetes  Mellitus. 

Dons,  Robert  P..  Endocrine  and  Metabolic 
Testing  Manual,  Third  Edition.  Expert 
Committee  on  Glycated  Hb.  Diabetes  Care, 
11/84,  7:6:602-606.  Evaluation  of  Glycated 
Hb  in  Diabetes,  Diabetes.  7/91,  30:613-617. 


Foster,  Daniel  VV.,  Diabetes  Mellitus, 
Harrison's  Principles  of  Internal  Medicine. 
13th  ed.,  Kurt  ).  Isselbacher  et  al.  Editors. 
New  York/McGraw-Hill,  1994.  pg.  1990. 

Management  of  Diabetes  in  Older  Patients. 
Practical  Therapeutics.  1991,  Drugs  41:4:548- 
565. 

Koch.  David  D..  Fructosamine:  How  Useful 
Is  It?,  Laborator\-  Medicine.  Volume  21,  No. 
8,  August  1990,  pp.  497-503. 

Report  of  the  Expert  Committee  on  the 
Diagnosis  and  Classification  of  Diabetes 
Mellitus.  Diabetes  Care,  Volume  20.  Number 
7.  July  1997,  pp.  1183ef  seq. 

Sacks,  David  B.,  Carbohydrates.  In  Tietz 
Textbook  of  Clinical  Chemistry.  2nd  Ed..  Carl 
A.  Burtis  and  Edward  R.  Ashwood.  editors. 
Philadelphia.  W.B.  Saunders  Co.,  1994.  pp. 
980-988. 

Tests  of  Glycemia  in  Diabetes,  American 
Diabetes  Association,  Diabetes  Care.  Volume 
20.  Supplement  1,  January  1997.  pp.  518-520. 


Coding  Cuidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES '■  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  desscribe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
phvsician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995.  page  43) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  in  seemingly  well 
individuals  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disea.se.  Screening  tests  are 
performed  when  no  related  sign,  symptom,  or 
diagnosis  is  present  and  the  patient  has  not 
been  exposed  to  a  disease.  The  testing  of  a 
per-son  to  rule  out  or  to  confirm  a  su.spected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  ur 
symptom  should  be  used  to  explain  the 
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reason  for  the  lest 
performing  a  test  is 
had  contact  with,  or 
communicable  diseas* 
from  category  VOl 
to  communicable  di 
assigned,  not  a  screen 
tests,  the  appropriate 
code  from  categories 
comparable  narrative 
Coding  Clinic  for 
1996.  pages  50  and  52 

3.  A  three-digit  code 
it  is  not  further  subd 
digit  and/or  fifth-digit 
provided,  they  must 
invalid  if  it  has  not 
number  of  digits 
(From  Coding  Clinic 
Quarter,  1995.  page 

4.  Diagnoses 
"suspected,"  "questi 
"working  diagnosis 
though  they  exist.  Rati  i 
condition(s)  to  the  hig 
for  that  encounter/visi : 
symptoms,  abnormal 
communicable  disease 
the  visit.  (From  Codin 
Fourth  Quarter  1995. 


Wh  en  the  reason  for 
be  :ause  the  patient  has 
e:  ;posure  to.  a 
,  the  appropriate  code 
Cohtact  with  or  exposure 
ise  ises,  should  be 

ng  code.  For  screening 
1  CD-9-CM  screening 
\  28  or  V73-V82  (or 
should  be  used.  (From 
ICtH9-CM,  Fourth  Quarter 


is  to  be  used  only  if 

ided.  Where  fourth- 

subclassifications  are 

assigned.  A  code  is 

coded  to  the  full 

requi  -ed  for  that  code. 

ICD-9-CM.  Fourth 


IV  I 


bi 


beiin 


fcrl 


i4A\ 


documented  as  "probable," 
opable,"  "rule-out,"  or 
Id  not  be  coded  as 
er,  code  the 
lest  degree  of  certainty 
such  as  signs, 
t^st  results,  exposure  to 
or  other  reasons  for 
Clinic  for  ICD-9-CM, 
[  age  45). 


5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

6.  A  diagnostic  statement  of  impaired 
glucose  tolerance  must  be  evaluated  in  the 
context  of  the  documentation  in  the  medical 
record  in  order  to  assign  the  most  accurate 
ICD-9-CM  code.  An  abnormally  elevated 
fasting  blood  glucose  level  in  the  absence  of 
the  diagnosis  of  diabetes  is  classified  to  Code 
790.6 — other  abnormal  blood  chemistry.  If 
the  provider  bases  the  diagnostic  statement  of 
"impaired  glucose  tolerance"  on  an  abnormal 
glucose  tolerance  test,  the  condition  is 
classified  to  790.2 — normal  glucose  tolerance 
test.  Both  conditions  are  considered 
indications  for  ordering  glycated  hemoglobin 
or  glycated  protein  testing  in  the  absence  of 
the  diagnosis  of  diabetes  mellitus. 

Medicare  National  Coverage  Decision  For 
Thyroid  Testing 

Other  Names/Abbreviations 

Description 

Thyroid  function  studies  are  used  to 
delineate  the  presence  or  absence  of 
hormonal  abnormalities  of  the  thyroid  and 


pituitary  glands.  These  abnormalities  may  be 
either  primary  or  secondary  and  often  but  not 
always  accompany  clinically  defined  signs 
and  symptoms  indicative  of  thyroid 
dysfunction. 

Laboratory  evaluation  of  thyroid  function 
has  become  more  scientifically  defined.  Tests 
can  be  done  with  increased  specificity, 
thereby  reducing  the  number  of  tests  needed 
to  diagnose  and  follow  treatment  of  most 
thyroid  disease.  Measurements  of  serum 
sensitive  thyroid-stimulating  hormone  (TSH) 
levels,  complemented  by  determination  of 
thyroid  hormone  levels  [firee  thyroxine  (fT- 
4)  or  total  thyroxine  (T4)  with 
Triiodothyronine  (T3)  uptake]  are  used  for 
diagnosis  and  follow-up  of  patients  with 
thyroid  disorders.  Additional  tests  may  be 
necessary  to  evaluate  certain  complex 
diagnostic  problems  or  on  hospitalized 
patients,  where  many  circumstances  can 
skew  tests  results.  When  a  test  for  total 
thyroxine  (total  T4  or  T4  radioimmunoassay) 
or  T3  uptake  is  performed,  calculation  of  the 
free  thyroxine  index  (FTI)  is  useful  to  correct 
for  abnormal  results  for  either  total  T4  or  T3 
uptake  due  to  protein  binding  effects. 

HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Code 


Descriptor 


84436 
84439 
84443 
84479 


Thyroxine;  total. 

Thyroxine;  free. 

Thyroid  stimulating  hormone  (TSH). 

Thyroid  hormone  (T3  or  T4)  uptake  or  thyroid  hormone  binding  ratio  (THBR). 


Indications 


tes  ts 


I  Die 


Thyroid  function 
hyper  function,  euthyi 
hypofunction  of  thyro  d 
testing  may  be 

•  distinguish 
secondary  hypothyroi 

•  confirm  or  rule 
hypothyroidism: 

•  monitor  thyroid 
example,  patients  with 
nodules,  or  thyroid 

•  monitor  drug 
primary  hypothyroid 

•  confirm  or  rule  o 
hyperthyroidism:  and 

•  monitor  therapy  i 
hyperthyroidism. 


are  used  to  define 
idism,  or 
disease.  Thyroid 
reason^le  and  necessary  to: 
between  primary  and 
ism: 


on  t  primary 

hprmone  levels  (for 
goiter,  thyroid 
catcer); 
ther  ipy  in  patients  with 


lim: 


3Ut 


primary 
patients  with 


Thyroid  function  testing  may  be  medically 
necessary  in  patients  with  disease  or 
neoplasm  of  the  thyroid  and  other  endocrine 
glands.  Thyroid  function  testing  may  also  be 
medically  necessary  in  ptatients  with 
metabolic  disorders:  malnutrition: 
hyperlipidemia;  certain  types  of  anemia: 
psychosis  and  non-psychotic  personality 
disorders;  unexplained  depression: 
ophthalmologic  disorders:  various  cardiac 
arrhythmias;  disorders  of  menstruation:  skin 
conditions;  myalgias:  and  a  wide  array  of 
signs  and  symptoms,  including  alterations  in 
consciousness:  malaise:  hypothermia; 
symptoms  of  the  nervous  and 
musculoskeletal  system;  skin  and 
integumentary  system:  nutrition  and 


metabolism;  cardiovascular;  and 
gastrointestinal  system. 

It  may  be  medically  necessary  to  do  follow- 
up  thyroid  testing  in  patients  with  a  personal 
history  of  malignant  neoplasm  of  the 
endocrine  system  and  in  patients  on  long- 
term  thyroid  drug  therapy. 

Limitations 

Testing  may  be  covered  up  to  two  times  a 
year  in  clinically  stable  patients:  more 
frequent  testing  may  be  reasonable  and 
necessary  for  patients  whose  thyroid  therapy 
has  been  altered  or  in  whom  symptoms  or 
signs  of  hyperthyroidism  or  hypothyroidism 
are  noted. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program. 


Code 


Description 


017.50-017.56 

183.0 

193 

194.8 

198.89 

220 

226 

227.3 

234.8 

237.4 

239.7 

240.O-240.9  .... 
241.0-241.9  .... 

242  00-242.91 

243  


Tuberculosis  of  the  thyroid  gland. 

Malignant  neoplasm  of  ovary. 

Malignant  neoplasm  of  thyroid  gland. 

Malignant  neoplasm  of  other  endocrine  glands  and  related  structures,  other. 

Secondary  malignant  neoplasm  of  the  thyroid. 

Benign  neoplasm  of  ovary. 

Benign  neoplasm  of  thyroid  gland. 

Benign  neoplasm  of  pituitary  gland  and  craniopharyngeal  duct. 

Carcinoma  in  situ  of  other  and  unspecified  sites. 

Neoplasm  of  uncertain  behavior  of  other  and  unspecified  endocrine  glandS; 

Neoplasm  of  unspecified  nature,  thyroid  gland. 

Goiter  specified  and  unspecified. 

Nontoxic  nodular  goiter. 

Thyrotoxicosis  with  or  without  goiter. 

Congenital  hypothyroidism. 
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Code 


Description 


244.0-244.9 

245.0-245.9 

246.0-246.9 

250.00-250.93 

252.1  

253.1  

253.2 

253.3-253.4  .... 

253.4 

253.7 

255.2 

255.4 

256.3 

257.2 

258.0-258.9  .... 

262 

263.0-263.9  .... 

266.0 

272.0 

272.2 

272.4  

275.40-275.49 

276.0 

276.1  

278.3 

279.4 

281.0 

281.9 

283.0 

285.9 

290.0 

290.10-290.13 
290.20-290.21 
293.0-293.1  .... 
293.81-293.89 

294.8 

296.00-296.99 

297.0 

297.9 

298.3 

300.00-300.09 

307.9 

310.1  

311  

331.0-331.2... 

333.1  

354.0 

356.9 

359.9 

368.2  

372.71  

372.73 

374.41  

374.82 

376.30-376.31 
376.33-376.34 
378.50-378.55 
401.0-^01.9  ... 
403.00-403.91 
404.00-404.93 

423.9 

427.0 

427.2  

427.31  

427.89 

427.9 

428.0 

428.1  

429.3 

511.9  

518.81  

529.8 

560.1  

564.0 


Acquired  hypothyroidism. 

Thyroiditis. 

Other  disorders  of  thyroid. 

Diat>etes  mellitus. 

Hypoparathyroidism. 

Ottier  and  unspecified  anterior  pituitary  hyper  function. 

Panhypopituitarism. 

Pituitary  dwarfism. 

Other  anterior  pituitary  disorders. 

Iatrogenic  pituitary  disorders. 

Adrenogenital  disorders. 

Corticoadrenal  insufficiency. 

Ovarian  failure. 

Testicular  hypofunction. 

Polyglandular  dysfunction. 

Malnutrition,  severe. 

Malnutrition,  other  and  unspecified. 

Ariboflavinosis. 

Pure  hypercholesterolemia. 

Mixed  hyperiipidemia. 

Other  and  unspecified  hyperiipidemia. 

Calcium  disorders. 

Hyposmolality  andor  hypernatremia. 

Hyposmolality  andor  hyponatremia. 

Hypercarotinemia. 

Autoimmune  disorder,  not  classified  elsewhere. 

Pernicious  anemia. 

Unspecified  deficiency  anemia. 

Autoimmune  hemolytic  anemia. 

Anemia,  unspecified. 

Senile  dementia,  uncomplicated. 

Presenile  dementia. 

Senile  dementia  with  delusional  or  depressive  features. 

Delirium. 

Transient  organic  mental  disorders. 

Other  specified  organic  brain  syndromes. 

Affective  psychoses. 

Paranoid  state,  simple. 

Unspecified  paranoid  state. 

Acute  paranoid  reaction. 

Anxiety  states. 

Agitation — other  and  unspecified  special  symptoms  or  syndromes,  not  elsewhere  classified. 

Organic  personality  syndrome. 

Depressive  disorder,  not  elsewhere  classified. 

Alzheimer's,  pick's  disease,  Senile  degeneration  of  brain. 

Essential  and  other  specified  forms  of  tremor. 

Carpal  Tunnel  syndrome. 

Idiopathic  peripheral  neuropathy,  unspecified  polyneuropathy. 

Myopathy,  unspecified. 

Diplopia. 

Conjunctival  hyperemia. 

Conjunctival  edema. 

Lid  retraction  or  lag. 

Eyelid  edema. 

Exophthalmic  conditions,  unspecified  and  constant. 

Orbital  edema  or  congestion,  intermittent  exophthalmos. 

Paralytic  strabismus. 

Essential  hypertension. 

Hypertensive  renal  disease. 

Hypertensive  heart  and  renal  disease. 

Unspecified  disease  of  pericardium. 

Paroxysmal  supraventricular  tachycardia. 

Paroxysmal  tachycardia,  unspecified. 

Atrial  fibrillation. 

Other  specified  cardiac  dysrhythmia. 

Cardiac  dysrhythmia,  unspecified. 

Congestive  heart  failure. 

Left  heart  failure. 

Cardiomegaly. 

Unspecified  pleural  effusion. 

Acute  respiratory  failure. 

Other  specified  conditions  of  the  tongue. 

Paralytic  ileus. 

Constipation. 
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Code 

Description 

564  7               

Megacolon,  other  than  Hirschsprung's. 

568  82                  

Peritoneal  effusion  (chronic). 

625  3  

Dysmenontiea. 

Disorders  of  menstruation. 

Irregular  menstrual  cycle. 

Other  cun-ent  conditions  in  the  mother,  classifiable  elsewhere,  but 

perium,  thyroid  dysfunction. 
Engorgement  of  breast  associated  with  childbirth  and  disorders  of 
Unspecified  pruritic  disorder. 
Keratoderma,  acquired  (dry  skin). 
Other  specified  diseases  of  nail  (Brittle  nails). 
Alopecia. 
Vitiligo. 

Diffuse  disease  of  connective  tissue. 
Muscle  wasting. 

Unspecified  disorder  of  muscle,  ligament,  and  fascia. 
Myalgia  and  myositis,  unspecified. 
Musculoskeletal  cramp. 
Periostitis  without  osteomyelitis. 
Osteoporosis,  drug  induced. 
Macroglossia,  congenital. 
Anomaly  of  other  endocrine  glands. 
Coma. 

Transient  alteration  of  awareness. 
Alteration  of  consciousness,  other. 
Insomnia. 
Fever 

Malaise  and  fatigue. 
Hyperhidrosis. 

Other  general  symptoms  (hyperthemiia). 
Abnormal  involuntary  movements. 
Lack  of  coordination,  ataxia. 
Disturbance  of  skin  sensation. 
Localized  edema. 
Changes  in  skin  texture. 

Other  symptoms  involving  skin  and  integumentary  tissues. 
Abnomial  weight  gain. 
Abnomial  lost  of  weight. 
Polyphagia. 
Throat  pain. 
Voice  disturbance. 
Other  speech  disturtjance. 
Tachycardia,  unspecified. 
Palpitations. 

Other  symptoms  involving  cardiovascular  system. 
Other  symptoms  involving  respiratory  system. 
Stridor. 
Dysphagia. 

Other  symptoms  involving  digestive  system. 
Ascites 

F^nspecific  abnormal  findings  on  radiological  and  other  examlnatic 
Thyroid,  abnormal  scan  or  uptake. 
Other  nonspecific  abnormal  findings,  abnormal  reflex. 
Nervousness. 

Effects  of  radiation,  unspecified. 
Personal  history  of  malignant  neoplasm  of  the  thyroid. 
Personal  history  of  malignant  neoplasm  of  other  endocrine  gland. 
Personal  history  of  endocrine,  metabolic  and  immunity  disorders. 
Long  tenn  (current)  use  of  other  medications. 
Follow-up  examination. 

626  0-626  2 

626  4               

648  10-648.14 

676.20-676.24 

698  9       

complicating  pregnancy,  childbirth,  or  the  puer- 
actatkxi. 

701  1                

703.8 

704.00-704.09 

709  01        

710  0-710.9 

728.2 

728  9 

729 1      

729.82 

730.30-39 

733  09   

750.15 

759  2   

780  01      

780.02  

780  09   

780.50-780.52 

780  6 

780  71-79 

780  8       

780  9   

781  0 

781.3 

782.0 

782  3      

782.8 

782  9        

783.1  

783  2       

783.6 

784.1  

784  49 

784  5   

785.0 

785 1      

785  9       

786.09 

786.1  

787.2 

787.91-787.99 

789  5 

793.9 

)n,  other  (neck). 

794.5 

7961  

799.2 

990 

V10  87    

\/10.88  

V12.2  

V58.69  

V67  0-V67  9  

Reasons  for  Denial 

Note:  This  section 
the  Negotiated  Rulen 
section  includes  HCF 
longstanding  policies 
informational  purpos 

•  Tests  for  routine 
are  performed  in  the 
symptoms,  complain 
disease  or  injur\'  are 

las  not 
aking  C 
As  int« 
and  is 

!S. 

icreeni 
ibsence 
s,  or  pc 
lot  cov 

explicitly  authorized  by  statute.  These 
, ,              include  exams  required  by  insurance 
negotiated  by          companies,  business  establishments, 
>ommittee.  This       government  agencies,  or  other  third  parties. 
•T"'^t^*'0"  of  "s           .  Tests  that  are  not  reasonable  and 
mcluded  for             necessary  for  the  diagnosis  or  treatment  of  an 

illness  or  injury  are  not  covered  according  to 
ng  purposes  that      the  statute. 

of  signs.                       •  Failure  to  provide  documentation  of  the 
rsonal  history  of      medical  necessity  of  tests  may  result  in 
sred  except  as           denial  of  claims.  Such  documentation  may 

include  notes  documenting  relevant  signs, 
symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
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policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICI>- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 


submitted  with  documentation  justifying 
increased  frequency- 

•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 


certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied: 


Code 


Description 


798.0-798.9  .. 

V15.85  

V16.1   

V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  . 
V18.0-V18.8  . 
V19.a-V19.8  . 
V20.0-V20.2  . 
V28.0-V28.9  . 
V50.0-V50.9  . 

V53.2  

V60.0-V60.9  . 

V62.0  

V62.1   

V65.0  

V65.1   

V68.0-V68.9  . 
V70.0-V70.9  . 
V73.0-V73.99 
V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0 

V76.3  

V76.42-V76.9 
V77.0-V77,9  . 
V78.0-V78.9  . 
V79.0-V.79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sk:k  persons. 

Persons  consulting  on  tiehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  ottier  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,(sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye.  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  ICD-9-CM  sections  above. 

Sources  of  Information 

AACE  Clinical  Practice  Guidelines  for  the 
Diagnosis  and  Management  of  Thyroid 
Nodules,  Endocrine  Practice  (1996)  2:1,  pp. 
78-84. 

AACE  Clinical  Practice  Guidelines  for  the 
Evaluation  and  Treatment  of 
Hyperthyroidism  and  Hypothyroidism. 
Endocrine  Practice  (1995)  1:1,  pp.  54-62. 

AACE  Clinical  Practice  Guidelines  for  the 
Management  of  Thyroid  Carcinoma, 
Endocrine  Practice  (1997)  3:1,  pp.  60-71. 

Cooper  DS.  Treatment  of  thyrotoxicosis.  In 
Braverman  LE,  Utiger  RD.  eds.  Werner  and 
Ingbar's  The  Thyroid:  A  Fundamental  and 


Clinical  Text.  6th  ed.  Philadelphia,  Pa:  JB 
Lippincott  Co;  1991:887-916. 

Endocrinology.  DeGroot  LJ,  et  al.  Eds.  3rd 
ed.  Philadelphia,  Pa:  W.B.Saunders  Co.; 
1995. 

Endocrinology  and  Metabolism.  Felig.  P, 
Baxter,  JD,  Frohman.  LA.  eds. 3rd  ed. 
McGraw-Hill,  Inc.:  1995. 

Franklyn  JA.  The  Management  of 
Hyperthyroidism.  N  Engl  J  Med.  1994: 
330(24):1731-1738. 

Glenn  GC  and  the  Laboratory'  Testing 
Strategy  Task  Force  of  the  College  of 
American  Pathologists.  Practice  parameter  on 
laboratory  panel  testing  for  screening  and 
case  finding  in  asymptomatic  adults.  Arch 
Pathol  LabMed.  1996:120:929-^3. 

Larsen  PR,  Ingbar  SH.  The  Thyroid  Gland. 
In:  Wilson  JD.  Foster  DW,  eds.  Williams 
Textbook  of  Endocrinology.  9th  ed. 
Philadelphia.  Pa:  WB  Saunders  Co; 
1992:357-487. 


The  Merck  Manual,  16th  Edition,  pp. 
1072-1081. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM.  Fourth  Quarter  1995.  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
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ca  >es. 


used 


\V  I 


isi  ases. 


i  screer  ing 
iden  d 


b  len  ( 


screening.  In  these 
symptom  should  be 
reason  for  the  test 
performing  a  test  is 
had  contact  with,  or 
communicable  disea^ 
from  category  VOl. 
to  communicable  d 
assigned,  not  a 
may  still  be  consi 
covered  by  Medicare, 
appropriate  ICD-9-C  A 
categories  V28  or  V7 
narrative)  should  be 
Clinic  for  ICD-9-CM 
pages  50  and  32.) 

3.  A  three-digit  coi 
it  is  not  further  subdi 
digit  and/or  fifth-digi 
provided,  they  must 
invalid  if  it  has  not ' 
number  of  digits 
(From  Coding  Clinic 
Quarter,  1995.  page 

4.  Diagnoses 
"suspected,"  "questi 
"working  diagnosis" 
though  they  exist 
condition(s)  to  the 
for  that  encounter/vi 
symptoms,  abnormal 
communicable  disease 
the  visit.  (From  Codi 
Fourth  Quarter  1995 

5.  When  a  non- 
submitted,  the  under 
condition  must  be  re 
for  the  test  above. 

6.  When  a  patient 
condition  for  which 
are  applicable,  the 
describes  the  condi 
listed  as  the  reason 

7.  When  laborator 
to  monitor  response 
accurate  ICD-9-CM 


,  the  sign  or 
to  explain  the 
en  the  reason  for 
bicause  the  patient  has 
e  xposure  to.  a 

the  appropriate  code 
C4ntact  with  or  exposure 
should  be 
code,  but  the  test 
screening  and  not 
For  screening  tests,  the 
screening  code  from 
V82  (or  comparable 
I  sed.  (From  Coding 
Fourth  Quarter  1996. 


Dcje  is  to  be  used  only  if 
ided.  Where  fourth- 
subclassifications  are 
assigned.  A  code  is 
coded  to  the  full 
reqi:  ired  for  that  code, 
or  ICD-9-CM,  Fourth 
i4».) 
docur  lented  as  "probable." 
)nable."  "rule-out,"  or 
should  not  be  coded  as 
er.  code  the 
hifchest  degree  of  certainty 
it.  such  as  signs, 
test  results,  exposure  to 

or  other  reasons  for 
ig  Clinic  for  ICD-9-CM. 
page  45.) 

:ific  ICD-9  code  is 
ying  sign,  symptom,  or 
ated  to  the  indications 


Rah 


Code 


80061 
82465 
83715 
83716 

83718 
83721 
84478 


Indications 

The  medical 
testing  as  appropriafe 
atherosclerotic:  card 
Conditions  in  whicl 
indicated  include: 

•  a.ssessment  of 
atherosclerotic  card 

•  evaluation  of  pi 

•  any  form  of  a 

•  diagnostic  eval 
associated  with  alte 
such  as:  nephrotic 
hepatic  disease,  anc 
hyperthyroidism; 
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under  treatment  for  a 
he  tests  in  this  policy 
ICID-9-CM  code  that  best 
is  most  frequently 
the  test, 
testing  is  done  solely 
o  medication,  the  most 
:ode  to  describe  the 


tian 
f  »rl 


reason  for  the  test  would  be  V58.69 — long 
term  use  of  medication. 

8.  Periodic  follow-up  for  encounters  for 
laboratory  testing  for  a  patient  with  a  prior 
history  of  a  disease,  who  is  no  longer  under 
treatment  for  the  condition,  would  be  coded 
with  an  appropriate  code  from  the  V67 
category — follow-up  examination. 

9.  According  to  ICD-9-CM  coding 
conventions,  codes  that  appear  in  italics  in 
the  Alphabetic  and/or  Tabular  columns  of 
ICD-9-CM  are  considered  manifestation 
codes  that  require  the  underlying  condition 
to  be  coded  and  sequenced  ahead  of  the 
manifestation.  For  example,  the  diagnostic 
statement  "thyrotoxic  exophthalmos 
(376.21),"  which  appears  in  italics  in  the 
tabular  listing,  requires  that  the  thyroid 
disorder  (242.0-242.9)  is  coded  and 
sequenced  ahead  of  thyrotoxic 
exophthalmos.  Therefore,  a  diagnostic 
statement  that  is  listed  as  a  manifestation  in 
ICD-9-CM  must  be  expanded  to  include  the 
underlying  disease  in  order  to  accurately 
code  the  condition. 

10.  Use  code  728.9  to  report  muscle 
weakness  as  the  indication  for  the  test.  Other 
diagnoses  included  in  728.9  do  not  support 
medical  necessity. 

11.  Use  code  194.8  (Malignant  neoplasm  of 
other  endocrine  glands  and  related 
structures.  Other)  to  report  multiple 
endocrine  neoplasia  syndromes  (MEN-1  and 
MEN-2).  Other  diagnoses  included  in  194.8 
do  not  support  medical  necessity. 

Documentation  Requirements 

When  these  tests  are  billed  at  a  greater 
frequency  than  the  norm  (two  per  year),  the 
ordering  physician's  documentation  must 
support  the  medical  necessity  of  this 
frequency. 


Medicare  National  Coverage  Decision  for 
Lipids 

Other  Names/Abbreviations 

Description 

Lipoproteins  are  a  class  of  heterogeneous 
particles  of  varying  sizes  and  densities 
containing  lipid  and  protein.  These 
lipoproteins  include  cholesterol  esters  and 
free  cholesterol,  triglycerides,  phospholipids 
and  A.  C,  and  E  apoproteins.  Total 
cholesterol  comprises  all  the  cholesterol 
found  in  various  lipoproteins. 

Factors  that  affect  blood  cholesterol  levels 
include  age,  sex.  body  weight,  diet,  alcohol 
and  tobacco  use,  exercise,  genetic  factors, 
family  history,  medications,  menopausal 
status,  the  use  of  hormone  replacement 
therapy,  and  chronic  disorders  such  as 
hypothyroidism,  obstructive  liver  disease, 
pancreatic  disease  (including  diabetes),  and 
kidney  disease. 

In  many  individuals,  an  elevated  blood 
cholesterol  level  constitutes  an  increased  risk 
of  developing  coronary  artery  disease.  Blood 
levels  of  total  cholesterol  and  various 
fractions  of  cholesterol,  especially  low 
density  lipoprotein  cholesterol  (LDL-C)  and 
high  density  lipoprotein  cholesterol  (HDL- 
C),  are  useful  in  assessing  and  monitoring 
treatment  for  that  risk  in  patients  with 
cardiovascular  and  related  diseases.  Blood 
levels  of  the  above  cholesterol  components 
including  triglyceride  have  been  separated 
into  desirable,  borderline  and  high  risk 
categories  by  the  National  Heart,  Lung  and 
Blood  Institute  in  their  report  in  1993.  These 
categories  form  a  useful  basis  for  evaluation 
and  treatment  of  patients  with 
hyperlipidemia  (See  Reference).  Therapy  to 
reduce  these  risk  parameters  includes  diet, 
exercise  and  medication,  and  fat  weight  loss, 
which  is  particularly  powerful  when 
combined  with  diet  or  exercise. 

HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Descriptor 


Lipigl  panel. 

Cholesterol,  serum,  total. 

Lipoprotein,  blood;  electrophoretic  separation  and  quantitation. 

Upoprotein,    blood:    high    resolution   fractionation   and   quantitation   of   lipoprotein   cholesterols   (for   example, 

electrophoretic,  nuclear  magnetic  resonance,  ullracentrifugation). 
Lipoprotein,  direct  measurement;  high  density  cholesterol  (HDL  cholesterol). 
Lipoprotein,  direct  measurement,  LDL  cholesterol. 
Triglycerides. 


comrtiunily  recognizes  lipid 
for  evaluating 
avascular  disease, 
lipid  testing  may  be 

p  itients  with 
ovascular  disease: 
imary  dyslipidemias; 
th^rosclerotic  disease; 
ation  of  diseases 
ed  lipid  metabolism, 
s  ^ndrome.  pancreatitis, 
hypo  and 


•  secondary  dyslipidemias,  including 
diabetes  mellitus,  disorders  of 
gastrointestinal  absorption,  chronic  renal 
failure;  and 

•  signs  or  symptoms  of  dyslipidemias, 
such  as  skin  lesions. 

•  as  follow-up  to  the  initial  screen  for 
coronary  heart  disease  (total  cholesterol  + 
HDL  cholesterol)  when  total  cholesterol  is 
determined  to  be  high  (>240  mg/dL),  or 
borderline-high  (200-240  mg/dL)  plus  two  or 
more  coronary  heart  disease  risk  factors,  or 
an  HDL  cholesterol  <35  mg/dl. 

To  monitor  the  progress  of  patients  on  anti- 
lipid  dietary  management  and  pharmacologic 
therapy  for  the  treatment  of  elevated  blood 


lipid  disorders,  total  cholesterol.  HDL 
cholesterol  and  LDL  cholesterol  may  be  used. 
Triglycerides  may  be  obtained  if  this  lipid 
fraction  is  also  elevated  or  if  the  patient  is 
put  on  drugs  (for  example,  thiazide  diuretics, 
beta  blockers,  estrogens,  glucocorticoids,  and 
tamoxifen)  which  may  raise  the  triglyceride 
level. 

When  monitoring  long  term  anti-lipid 
dietary  or  pharmacologic  therapy  and  when 
following  patients  with  borderline  high  total 
or  LDL  cholesterol  levels,  it  may  be 
reasonable  to  perform  the  lipid  panel 
annually.  A  lipid  panel  (CPT  code  80061)  at 
a  yearly  interval  will  usually  be  adequate 
while  measurement  of  the  serum  total 
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cholesterol  (CPT  code  82465)  or  a  measured 
LDL  (CPT  code  83721)  should  suffice  for 
interim  visits  if  the  patient  does  not  have 
hypertriglyceridemia  (for  example.  ICD-9- 
CM  code  272.1,  Pure  hyperglyceridemia). 

Any  one  component  of  the  panel  or  a 
measured  LDL  may  be  reasonable  and 
necessary  up  to  six  times  the  first  year  for 
monitoring  dietary  or  pharmacologic  therapy. 
More  frequent  total  cholesterol  HDL 
cholesterol,  LDL  cholesterol  and  triglyceride 
testing  may  be  indicated  for  marked 
elevations  or  for  changes  to  anti-lipid  therapy 
due  to  inadequate  initial  patient  response  to 
dietary  or  pharmacologic  therapy.  The  LDL 
cholesterol  or  total  cholesterol  may  be 
measured  three  times  yearly  after  treatment 
goals  have  been  achieved. 

Electrophoretic  or  other  quantitation  of 
lipoproteins  (CPT  codes  83715  and  83716) 
may  be  indicated  if  the  patient  has  a  primary 
disorder  of  lipoid  metabolism  (ICD-9-CM 
codes  272.0  to  272.9). 

Limitations 

Lipid  panel  and  hepatic  panel  testing  may 
be  used  for  patients  with  severe  psoriasis 
which  has  not  responded  to  conventional 
therapy  and  for  which  the  retinoid  estretinate 


has  been  prescribed  and  who  have  developed 
hyperlipidemia  or  hepatic  toxicity.  Specific 
examples  include  erythrodermia  and 
generalized  pustular  type  and  psoriasis 
associated  with  arthritis. 

Routine  screening  and  prophylactic  testing 
for  lipid  disorder  are  not  covered  by 
Medicare.  While  lipid  screening  may  be 
medically  appropriate,  Medicare  by  statute 
does  not  pay  for  it.  Lipid  testing  in 
asymptomatic  individuals  is  considered  to  be 
screening  regardless  of  the  presence  of  other 
risk  factors  such  as  family  history,  tobacco 
use,  etc. 

Once  a  diagnosis  is  established,  one  or 
several  specific  tests  are  usually  adequate  for 
monitoring  the  course  of  the  disease.  Less 
specific  diagnoses  (for  example,  other  chest 
pain)  alone  do  not  support  medical  necessity 
of  these  tests. 

When  monitoring  long  term  anti-lipid 
dietary  or  pharmacologic  therapy  and  when 
following  patients  with  borderline  high  total 
or  LDL  cholesterol  levels,  it  is  reasonable  to 
perform  the  lipid  panel  annually.  A  lipid 
panel  (CPT  code  80061)  at  a  yearly  interval 
will  usually  be  adequate  while  measurement 
of  the  serum  total  cholesterol  (CPT  code 
82465)  or  a  measured  LDL  (CPT  code  83721) 


should  suffice  for  interim  visits  if  the  patient 
does  not  have  hypertriglyceridemia  (for 
example,  ICD-9-CM  code  272.1.  Pure 
hyperglyceridemia). 

Any  one  component  of  the  panel  or  a 
measured  LDL  may  be  medically  necessary 
up  to  six  times  the  first  year  for  monitoring 
dietary  or  pharmacologic  therapy.  More 
frequent  total  cholesterol  HDL  cholesterol, 
LDL  cholesterol  and  triglyceride  testing  may 
be  indicated  for  marked  elevations  or  for 
changes  to  anti-lipid  therapy  due  to 
inadequate  initial  patient  response  to  dietary 
or  pharmacologic  therapy.  The  LDL 
cholesterol  or  total  cholesterol  may  be 
measured  three  times  yearly  after  treatment 
goals  have  been  achieved. 

If  no  dietarj'  or  pharmacological  therapy  is 
advised,  monitoring  is  not  necessary. 

When  evaluating  non-specific  chronic 
abnormalities  of  the  liver  (for  example, 
elevations  of  transaminase,  alkaline 
phosphatase,  abnormal  imaging  studies,  etc.], 
a  lipid  panel  would  generally  not  be 
indicated  more  than  twice  per  year. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


242.00-245.9  .. 

250.00-.93 

255.0 

260 

261  

262 

263.0 

263.1  

263.8 

263.9 

270.0 

271.1  

272.0 

272,1  

272.2 

272.3 

272.4 

272.5 

272.6 

272.7 

272.8 

272.9 

277.3 

278.01  

303.90-303.92 
362.10-362.16 
362.30-362.34 

362.82  

371.41  

374.51  

379.22 

388.00 

388.02  

410.00-^10.92 
411.0-411.1  .... 

411.81  

411.89 

412  

413.0-413.1  .... 

413.9  

414.00-414.03 

414.04 

414.05 

414.10 

414.11  


Disorders  of  the  thyroid  gland  with  hormonal  dysfunction. 

Diabetes  mellltus. 

Cushlng's  syndrome. 

Kwashiorkor. 

Nutritional  marasmus. 

Other  severe,  protein-calorie  malnutrition. 

Malnutrition  of  moderate  degree. 

Malnutrition  of  mild  degree. 

Other  protein-calorie  malnutrition. 

Unspecified  protein-calorie  malnutrition. 

DIsturtjances  of  amino-acid  transport. 

Galactosemia. 

Pure  hypercholesterolemia. 

Hyperglyceridemia. 

Mixed  hyperilpldemla  (tuberous  xanthoma). 

Hyperchylomicronemia. 

Other  and  unspecified  hyperiipidemia  (unspecified  xanthoma). 

Lipoprotein  deficiencies. 

Lipodystrophy. 

Lipidoses. 

Other  disorders  of  lipoid  metabolism. 

Unspecified  disorders  of  lipoid  metabolism. 

Amyloidosis. 

Morbid  obesity. 

Alcoholism. 

Other  background  retinopathy  and  retinal  vascular  change 

Retinal  vascular  occlusion. 

Retinal  exudates  and  deposits. 

Corneal  arcus,  juvenile. 

Xanthelasma. 

Crystalline  deposits  in  vitreous. 

Degenerative  &  vascular  disorder  of  ear,  unspecified. 

Transient  ischemic  deafness. 

Acute  myocardial  infarction. 

Other  acute  &  subacute  forms  of  ischemic  heart  disease. 

Coronary  occlusion  without  myocardial  infarction. 

Other  acute  and  subacute  ischemic  heart  disease. 

Old  myocardial  infarction. 

Angina  pectoris. 

Other  and  unspecified  angina  pectoris. 

Coronary  atherosclerosis. 

Coronary  athrscl-artery  bypass  graft. 

Coronary  athrscl-unspec  graft. 

Aneurysm,  heart  (wall). 

Coronary  vessel  aneurysm. 
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Code 


414.19 

414.8 

414.9 

428  0-428.9  .. 

429.2 

429.9  

431  

433.00-.91   

434.00-91    

435.0-9  

437.0 

437.1  

437.5 

438.0-9  

440.0-^440.9  .. 
441.00-441.9 
442.0 

442.1  

442.2  

444.0-.9  

557.1  


571.8 

571.9 

573.8 

573.9 

577.0-577.9 

579.3 

579.8 

581.0-581.9 

584.5 

585  

588.0  

588.1  

588.8 

588.9 

607.84 

646.70-646.71 

646.73  

648.10-648.14 

6.0  

696.1  

751.61  

764.10-764.19 

786.50 

786.51  

786.59 

789.1  

790.4 

790.5 

790.6 

793.4  

987.9 

996.81  

V42.0  

V58.69  


Reasons  For  Denia 


Note:  This  secti^i 
the  Negotiated  Ru 
section  includes  H 
longstanding  polic 
informational  pu 

•  Tests  for  sc 
performed  in  the 
complaints,  or  periona 
injury  are  not  cov 
authorized  by  stat 
required  by  i 

establishments,  government 
other  third  parties 


msura  u: 
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Description 


Olher  aneurysm  of  hearl. 

Other  specified  forms  of  chronic  ischemic  heart  disease. 

Chronic  ischemic  heart  disease,  unspecified. 

Heart  failure. 

Arteriosclerotic  cardiovascular  disease. 

Heart  disease  NOS. 

Intracerebral  hemorrhage. 

Occlusion  &  stenosis  of  precerebral  arteries. 

Occlusion  of  cerebral  arleries. 

Transient  cerebral  ischemia. 

Other  &  ill-defined  cerebrovascular  disease. 

Other  generalized  ischemic  cerebrovascular  disease. 

Moyamoya  disease. 

Late  effects  of  cerebrovascular  disease. 

Arteriosclerosis. 

Aortic  aneurysms. 

Upper  extremity  aneurysm. 

Renal  artery  aneurysm. 

Iliac  artery  aneurysm. 

Arterial  embolism  &  thrombosis. 

Chronic  vascular  insufficiency  of  intestine. 

Other  chronic  non-alcoholic  liver  disease. 

Unspecified  chronic  liver  disease  without  mention  of  alcohol. 

Other  specified  disorders  of  liver. 

Unspecified  disorders  of  liver. 

Pancreatic  disease. 

Other  &  unspecified  postsurgical  nonabsorption. 

Other  specified  intestinal  malabsorption. 

Nephrotic  syndrome. 

Acute  renal  failure  with  lesion  of  tubular  necrosis. 

Chronic  renal  failure. 

Renal  osteodystrophy. 

Nephrogenic  diabetes  insipidus. 

Other  specified  disorders  resulting  from  impaired  renal  function. 

Unspecified  disorder  resulting  from  impaired  renal  function. 

Impotence  of  organic  origin,  penis  disorder. 

Liver  disorders  In  pregnancy. 

Liver  disorder  antepartum. 

Thyroid  disfunction  in  pregnancy  and  the  puerperium. 

Psoriatic  arthropathy. 

Other  psoriasis. 

Biliary  atresia. 

"Light  for  dates"  with  signs  of  fetal  malnutrition. 

Chest  pain  unspecified. 

Precordial  pain. 

Chest  pain,  other. 

Hepatomegaly. 

Abnormal  transaminase. 

Abnormal  alkaline  phosphatase. 

Other  abnormal  blood  chemistry. 

Abnormal  imaging  study. 

Toxic  effect  of  unspecified  gas  or  vapor. 

Complication  of  transplanted  organ,  kidney,  failure. 

Transplanted  organ,  kidney. 

Long  term  (current)  use  of  other  medications. 


was  not  negotiated  by 
jmaking  Committee.  This 
ZFA's  interpretation  of  its 
es  and  is  included  for 


r{  oses.j 
ree  ling  purposes  that  are 
a  jsence  of  signs,  symptoms. 
1  history  of  disease  or 
except  as  explicitly 
te.  These  include  exams 
e  companies,  business 
agencies,  or 


t  red  I 


•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs, 
symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 


•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 

•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
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nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 


Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 


has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425.  Sept.  19.  1995) 

ICD-9-CM  Codes  Denied 


Code 


798.0-798.9  . 

V15.85 

V16.1  

V16.2 

V16.4 

V16.5 

V16.6 

V16.7 

V16.8 

V16.9 

V17.0-V17.8 
V18.0-V18.8 
V19.0-V19.8  . 
V20.O-V20.2  . 
V28.0-V28.9  . 
V50.0-V50.9  . 

V53.2 

V60.0-V60.9  . 

V62.0 

V62.1  

V65.0 

V65.1  

V68.0-V68.9  . 
V70.0-V70.9  . 
V73.0-V73.99 
V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0 

V76.3 

V76.42-V76.9 
V77.0-V77.9  . 
V78.0-V78.9  . 
V79.0-V,79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  heanng  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  wor1<  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye.  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitounnary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  ICD-9-CM  sections  above. 

Sources  of  Information 

American  Diabetes  Association. 
Management  of  Dyslipidemia  in  Adults  with 
Diabetes.  J.  Florida  M.A.  1998.  85:2  30-34. 

Jialal.  I.  Evolving  lipoprotein  risk  factors: 
lipoprotein  (a)  and  oxidizing  low-density 
lipoprotein.  Clin  Chem  1998;  44:8(B)  1827- 
1832. 

McMorrow,  ME.  Malarkey,  L.  Laboratory 
and  Diagnostic  Tests:  A  Pocket  Guide.  W.B. 
Saunders  Company.  206-207. 

U.S.  Department  of  Health  and  Human 
Services.  National  Cholesterol  Education 
Program.  Recommendations  for  Improving 
Cholesterol  Measurement.  NIH  Publication 
90-2964.  February  1990. 

National  Institutes  of  Health.  Second 
Report  of  the  Expert  Panel  on  Detection, 
Evaluation,  and  Treatment  of  High  Blood 
Cholesterol  in  Adults.  NIH  Publication  93- 
3095.  September  1993. 


Bierman  EL.  Atherosclerosis  and  other 
forms  of  arteriosclerosis.  Harrison's 
Principles  of  Internal  Medicine.  Eds. 
Isselbacher  KJ,  Braunwald  E,  Wilson  JD,  et  al. 
McGraw-Hill.  New  York.  1994:  2058-2069. 

Brown  MS  and  Goldstein  JL.  The 
hyperlipoproteinemias  and  other  disorders  of 
lipid  metabolism.  Harrison's  Principles  of 
Internal  Medicine.  Eds.  Isselbacher  KJ. 
Braunwald  E,  Wilson  ]D.  et  al.  McGraw-Hill. 
New  York.  1994;  1106-1116. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM.  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patifent  has 


not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate  code 
from  category  VOL  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM.  Fourth  Quarter  1996. 
pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995.  page  44.) 
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■que  it 


docjumented  as  "probable," 
ionable,"  "rule-out,"  or 
should  not  be  coded  as 
Rather,  code  the 
highest  degree  of  certainty 
encounter/  visit,  such  as  signs, 

abnontal  test  results,  exposure  to 
or  other  reasons  for 
ing  Clinic  for  ICI>-9-CM, 
page  45.) 


4.  Diagnoses 
"suspected,"  " 
"working  diagnosi^ 
though  they  exist. 
condition(s)  to  the 
for  that 
symptoms 
communicable  di 
the  visit.  (From 
Fourth  Quarter  1 


s  3ase  ( 


Ccd 


9  15, 


Code 


80162 


Indications 

Digoxin  levels 
monitor  drug  leve 
digoxin  therapy  b 
between  side 
because  the  blood 
enough  to  achieve 

Clinical  in 
individuals  on  d 

•  With  sympto 
electrocardiogram 
digoxin  toxicity 

•  Taking  medi 
absorption,  bioavc  i 
or  elimination  of 

With  impaire  1 


r»ay  be  performed  to 
s  of  individuals  receiving 

(  cause  the  margin  of  safety 
effec  Is  and  toxicity  is  narrow  or 
level  may  not  be  high 
the  desired  clinical  effect, 
dicatlons  may  include 

J  Dxin: 

I  is,  signs  or 
(ECG)  suggestive  of 


icfctions  that  influence 
liability,  distribution,  and/ 
(  igoxin; 
renal,  hepatic, 
thvToid  function; 
andAjr  electrolyte 


Code 


24200-242.91 

243 

244.0-244.9  ... 
245.0-245.9  ... 

275.2 

275.40-49 

276.0 


276.1  

276.2 

276.3 

276.4 

276.5 

276.6 

276.7 

276.8 

276.9 

293.0 

293.1  

307.47 

368.16 

368.8 

368.9 

397.9 

398.0 

398.91  

402.01  

402.11  

402.91  

403.00-^03.91 
404  00-404.93 
410.00-410.92 
411.0-411.89  .. 
413.0-^13.9  .... 
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5.  When  a  nonspecific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 


Medicare  National  Coverage  Decision  for 
Digoxin  Therapeutic  Drug  Assay 

Other  Names/Abbreviations 

Description 

A  digoxin  therapeutic  drug  assay  is  useful 
for  diagnosis  and  prevention  of  digoxin 
toxicity,  and/or  prevention  for  under  dosage 
of  digoxin. 
HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Descriptor 


Digoxin  (Therapeutic  Drug  Assay) 


gastrointestinal 

•  With  pH 
abnormalities; 

•  With  unstabl 
including  myocar  litis 

•  Requiring  mo  riitoring  of  patient 
compliance. 


cardiovascular  status. 


Clinical  indications  may  include 
individuals: 

•  Suspected  of  accidental  or  intended 
overdose;  or 

•  Who  have  an  acceptable  cardiac 
diagnosis  (as  listed)  and  for  whom  an 
accurate  history  of  use  of  digoxin  is 
unobtainable 

The  value  of  obtaining  regular  serum 
digoxin  levels  is  uncertain,  but  it  may  be 
reasonable  to  check  levels  once  yearly  after 
a  steady  state  is  achieved.  In  addition,  it  may 
be  reasonable  to  check  the  level  if: 

•  Heart  failure  status  worsens; 

•  Renal  function  deteriorates; 

•  Additional  medications  are  added  that 
could  affect  the  digoxin  level;  or 

•  Signs  or  symptoms  of  toxicity  develop. 
Steady  state  will  be  reached  in 

approximately  1  week  in  patients  with 
normal  renal  function,  although  2-3  weeks 
may  be  needed  in  patients  with  renal 
impairment.  After  changes  in  dosages  or  the 


Description 


Thyrotoxicosis  with  or  without  goiter. 

Congenital  hypothyroidism. 

Acquired  hypothyroidism. 

Thyroiditis. 

Disorders  of  magnesium  metabolism. 

Disorders  of  calcium  metatxjiism. 

Hyperosmolality 

Hyposmolality. 

Acidosis. 

Alkalosis. 

Mixed  acid-base  balance  disorder. 

Volume  depletion. 

Fluid  overioad. 

Hyperpotassemia. 

Hypopotassemia. 

Electrolyte  and  fluid  disorder  (not  elsewhere  classified). 

Acute  delinum. 

Subacute  delirium. 

Other  dysfunctions  of  sleep  stages  or  arousal  from  sleep. 

Psychophysical  visual  disturbances. 

Other  specified  visual  disturbances. 

Unspecified  visual  disturbances. 

Rheumatic  diseases  of  endocardium. 

Rheumatic  myocarditis. 

Rheumatic  heart  Failure. 

Hypertensive  heart  disease,  malignant  with  CHF. 

Hypertensive  heart  disease,  benign  with  CHF. 

Hypertensive  heart  disease,  unspecified  with  CHF. 

Hypertensive  renal  disease. 

Hypertensive  heart  &  renal  disease. 

Acute  myocardial  infarction. 

Other  acute  &  subacute  forms  of  ischemic  heart  disease. 

Angina  pectoris. 


addition  of  a  medication  that  could  affect  the 
digoxin  level,  it  is  reasonable  to  check  the 
digoxin  level  one  week  after  the  change  or 
addition.  Based  on  the  clinical  situation,  in 
cases  of  digoxin  toxicity,  testing  may  need  to 
be  done  more  than  once  a  week. 

Digoxin  is  indicated  for  the  treatment  of 
patients  with  heart  failure  due  to  systolic 
dysfunction  and  for  reduction  of  the 
ventricular  response  in  patients  with  atrial 
fibrillation  or  flutter.  Digoxin  may  also  be 
indicated  for  the  treatment  of  other 
supraventricular  arrhythmias,  particularly  in 
the  presence  of  heart  failure. 

Limitations 

This  test  is  not  appropriate  for  patients  on 
digitoxin  or  treated  with  digoxin  FAB 
(fragment  antigen  binding)  antibody. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 
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Code 


422.0-^22.99  .... 

425.0-^25.9 

426.0-^26.9 

427.0-427.9 

428.0-428.9 

429.4 

429.5 

429.6 

429.71  

514 

579.9 

584.5-584.9 

585 

586 

587 

588.0 

588.1  

588.8 

588.9 

780.01  

780.02 

780.09  

780.1  

780.2 

780.4 

780.71-.79 

783.0 

784.0 

787.01-787.03  ... 

787.91  

794.31  

799.2 

972.1  

995.2 

•E942.1  

V58.69  


Description 


Acute  myocarditis. 

Cardiomyopathy. 

Conduction  disorders. 

Cardiac  dysrtiythmias. 

Heart  failure. 

Heart  disturbances  postcardiac  surgery. 

Rupture  chordae  tendinae. 

Rupture  papillary  muscle. 

Acquired  cardiac  septal  defect. 

Pulmonary  congestion  &  hypostasis. 

Unspecified  intestinal  malabsorption. 

Acute  renal  failure. 

Chronic  renal  failure. 

Renal  failure,  unspecified. 

Renal  sclerosis,  unspecified. 

Renal  osteodystrophy. 

Nephrogenic  Diabetes  Insipidus. 

Impaired  renal  function  (not  elsewhere  classified). 

Unspecified  disorder  resulting  from  impaired  renal  function. 

Coma. 

Transient  alteration  of  awareness. 

Other  ill-defined  general  symptoms  (drowsiness,  semicoma,  somnolence,  stupor,  unconsciousness). 

Hallucinations. 

Syncope  &  collapse. 

Dizziness  and  giddiness. 

Malaise  &  fatigue. 

Anorexia. 

Headache. 

Nausea  &  vomiting. 

Diarrhea. 

Abnormal  electrocardiogram. 

Nervousness. 

Poisoning  by  cardiotonic  glycosides  &  drugs  of  similar  action. 

Unspecified  adverse  effect  of  drug,  medicinal  and  biological  substance. 

Adverse  effect  of  cardiotonic  glycosides  and  drugs  of  similar  action. 

Encounter  long  term — medication  use  (not  elsewhere  classified). 


*Code  may  not  be  reported  as  a  stand-alone  or  first-listed  code  on  the  claim. 


Reasons  For  Denial 

Note:  Note:  This  section  was  not  negotiated 
by  the  Negotiated  Rulemaking  Committee. 
This  section  includes  HCFA's  interpretation 
of  its  longstanding  policies  and  is  included 
for  informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  ase  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exams 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary'  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Categor\'  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


Code 


Description 


798.0-798.9 

V15.85  

V16.1    

V16.2  

V16.4  

V16.5  

V16.6  

V16.7  


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 
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Code 


V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  .. 
V200-V202  .. 
V28.0-V28.9  .. 
V50  0-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1   

V68  0-V68  9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74  0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V7642-V76.9 
V77  0-V77.9  .. 
V78.0-V78.9  .. 
V79.&-V.79.9  . 
V80.0-V80.3  .. 
V81.0-V81.6  .. 
V82.0-V82.9  .. 


the  ICD-9-CM  sect 
Sources  of  Information 

Dohertv  JE.  Digit 
Mdd 


Ths 


use.  Ann  Intern 
789 

Duhme  DW,  Grednblatt 
Reduction  of  digox  n 
measurement  of  sei  um 
the  Boston  CoUabo  at 
Program.  Ann  Inteiyi 
80(4):516-519. 

Goldman  RH 
levels  in  clinical  p^ctice 
229(3):331-332. 

Howanitz  PJ,  Stelndel 
therapeutic  drug 
College  of  Americaki 
study  of  666  institi  tions 
levels.  Arch  Patho 
117(7):684-690. 

McUt:us  FI 
between  digoxin 
Cardiol  1985  Mav: 

Rodin  SM,  [ol 
interactions  with 
kinet  1988  Oct:  1 

Smith  TW.Butl 
Determination  of 
digoxin  concentraions 
radioimmunoassay 
27;281(22):1212- 

Smith  TW,  Habe  r 
the  relationship  of 
serum  digoxin 
1970,  Dec;  49  (12)^377 

Valdes  R  )r 
Standards  of  laboratory 
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Description 


Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms, (sites  other  than  breast,  cen/ix,  and  rectum). 

Special  screening  for  endocrine,  nutrition.  metatx)lic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  7|jot  Do  Not  Support 
Medical  Necessity 
Code:  Description 

Any  ICD-9-CM 


Jode  not  listed  in  either  of 
ons  above 


lis  serum  levels:  clinical 
1971  May;  74(5):787- 


D),  Koch-Weser  J. 
toxicity  associated  with 

levels.  A  report  from 
ive  Drug  Surveillance 
Med  1974  Apr; 

use  of  serum  digoxin 
.  JAMA  1974,  Jul  15; 


SJ.  Digoxin 
n^nitoring  practices.  A 
Pathologists  Q-Probes 
and  18,679  toxic 
Lab  Med  1993  lul; 


I  ail' 


cigc 
15  4 

(r 


Phanhacokinetic  interactions 
d  other  drugs.  J  Am  Coll 
5(5  Suppl  A):82A-90A. 
hni)n  BF.  Pharmacokinetic 
;oxin.  Clin  Pharmaco- 
):227-244. 
VP  Ir,  Haber  E. 
tterapeutic  and  toxic  serum 
by 
N  Engl  J  Med  1969  Nov 
|216. 

E.  Digoxin  intoxication: 
clinical  presentation  to 
cor|centration.  J  Clin  Invest 
2386. 
i  SA,  Gheorghiade  M. 
practice:  cardiac  drug 


monitoring.  National  Academy  of  Clinical 
Biochemistry.  Clin  Chem  1998  May;  44(5): 
1096-1109. 

Konstam  M,  Dracup  K,  Baker  D,  et  al.  Heart 
Failure:  Evaluation  and  Care  of  Patients  with 
Left- Ventricular  Systolic  Dysfunction. 
Clinical  Practice  Guideline  No.  11.  AHCPR 
Publication  No.  94-0612.  Rockville,  MD: 
Agency  for  Health  Care  Policy  and  Research, 
Public  Health  Service,  U.S.  Department  of 
Health  and  Human  Services.  June  1994. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  thai  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 


covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICE>-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

Medicare  National  Coverage  Decision  for 
Alpha-fetoprotein 

Other  Names/Abbreviations:  Afp. 

Description 

Alpha-fetoprotein  (AFP)  is  a 
polysaccharide  found  in  some  carcinomas.  It 
is  effective  as  a  biochemical  marker  for 
monitoring  the  response  of  certain 
malignancies  to  therapy. 
HCPCS  Codes  (Alpha  numeric.  CPT  ®  AMA): 
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Code 


82105 


Descriptor 


Alpha-fetoprotein;  serum. 


Indications 

AFP  is  useful  for  the  diagnosis  of 
hepatocellular  carcinoma  in  high-risk 
patients  (such  as  alcoholic  cirrhosis,  cirrhosis 
of  viral  etiology,  hemochromatosis,  and  alpha 
1 -antitrypsin  deficiency)  and  in  separating 


patients  with  benign  hepatocellular 
neoplasms  or  metastases  from  those  with 
hepatocellular  carcinoma  and,  as  a  non- 
specific tumor  associated  antigen,  serves  in 
marking  germ  cell  neoplasms  of  the  testis, 
ovary,  retro  peritoneum,  and  mediastinum. 


Limitations 

ICD-9-09CM  Codes  Covered  by  Medicare 
Program 


Code 


070.22-070.23 

070.32-070.33 

070.44 

070.54 

095.3 

121.1  

121.3 

155.0-155.2 

164.2-164.9  

183.0 

186.0 

186.9 

197.1  

197.7 

198.6 

198.82 

211.5 

235.3 

272.2 

275.0 

275.1  

277.00 

277.6 

285.0 

571.2 

571.40 

571.41  

571.49 

571.5  

608.89  

793.1  

793.2 

793.3 

793.6 

V10.07  

V10.43  

V10.47  


Description 


Chronic  viral  hepatitis  B  with  hepatic  coma,  with  or  without  mention  of  hepatitis  delta 

Chronic  viral  hepatitis  B  without  mention  of  hepatic  coma,  with  or  without  mention  of  hepatitis  delta 

Chronic  hepatitis  C  with  hepatic  coma 

Chronic  hepatitis  C  without  mention  of  hepatic  coma 

Syphilis  of  liver 

Clonorchiasis 

Fascioliasis 

Malignant  neoplasm  of  the  liver  and  intrahepatic  bile  ducts 

Malignant  neoplasm  of  the  mediastinum 

Malignant  neoplasm,  ovary 

Malignant  neoplasm  of  undescended  testis 

Malignant  neoplasm,  other  and  unspecific  testis 

Secondary  malignant  neoplasm  of  mediastinum 

Secondary  malignant  neoplasm  of  liver 

Secondary  malignant  neoplasm  of  ovary 

Secondary  malignant  neoplasm,  genital  organs 

Benign  neoplasm  of  liver  and  biliary  passages 

Neoplasm  of  uncertain  behavior  of  liver  and  tMliary  passages 

Mixed  hyperlipidemia 

Disorder  of  iron  metabolites 

Disorder  of  copper  metabolism 

Cystic  Fibrosis  without  mention  of  meconium  ileus 

Other  deficiencies  of  circulating  enzynf>es 

Sideroblastic  Anemia 

Alcoholic  cirrhosis  of  liver 

Chronic  hepatitis,  unspecified 

Chronic  persistent  hepatitis 

Other  chronic  hepatitis  - 

Cirrhosis  of  liver  without  mention  of  alcohol 

Other  specified  disorders  of  male  genital  organs 

Non-specific  abnonnal  findings  of  lung  field 

Non-specific  abnormal  findings  of  other  intrathoracic  organs 

Non-specific  abnormal  findings  of  biliary  tract 

Non-specific  abnormal  findings  of  atxjominal  area,  including  retro  peritoneum 

Personal  history  of  malignant  neoplasm,  liver 

Personal  history  of  malignant  neoplasm,  ovary 

Personal  history  of  malignant  neoplasm,  testis 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  are  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exams 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 


denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs, 
symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  ofHce  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 


not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 

•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating    . 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessan,-  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
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devices  is  left  to  con 
60  FR  48425.  Sept. 


Factor  discretion.  (See 
,  1995). 


1) 


Code 


798.0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  .. 
V20.0-V20.2  .. 
V28  0-V28.9  .. 
V50.0-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1   

V68.0-V68.9  .. 
V70  0-V70.9  .. 
V73.0-V73.99 
V74.0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79.0-V.79.9  . 
V80  0-V80.3  .. 
V81  0-V81.6  .. 
V82.0-V82.9  .. 


Sources  oflnformat  on 

Tatsuta  M.  Yamaipura 
H.  Okuda  S.Value  o 
and  ferritin  in  the  d 
carcinoma.  Oncology 


Coding  Guidelines 

1.  Any  claim  for 
CODES''  above  mus 
ICD-9-CM  diagnos 
narrative.  Codes  tha  t 
signs,  as  opposed  tc 
provided  for  report!  ng 
diagnosis  has  not  b(  en 
physician.  (Based  o  i 
9-CM,  Fourth  Quar  er 

2.  Screening  is  th 
disease  precursors  s  o 
treatment  can  be  pr  )v 
positive  for  the  dise  ase 
performed  when  nc 
or  diagnosis  is  pres  int 
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ICD-9-CM  Codes  Denied 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economk;  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  tjehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,(sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


'S  That  Do  Not  Support 


ICD-099-09CM  Cod 
Medical  Necessity 

Code:        Descriptic*i 

Any  ICD-9-CM  ci  ide  not  listed  in  either  of 
the  ICD-9-CM  secti  )ns  above 


H.  lishi  H.  Kasugai 
serum  alpha-fetoprotein 
agnosis  of  hepatocellular 
43(5):306-10,  1986. 


test  listed  in  "HCPCS 
be  submitted  with  an 
code  or  comparable 
describe  symptoms  and 
diagnoses,  should  be 
purposes  when  a 
established  by  the 
Coding  Clinic  for  ICD- 

1995,  page  43.) 
testing  for  disease  or 
that  early  detection  and 
ded  for  those  who  test 
Screening  tests  are 
specific  sign,  symptom, 
and  the  patient  has 


not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 


4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45). 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  described  by  that  code  must  be 
related  to  the  above  indications  for  the  test. 

Medicare  National  Coverage  Decision  for 
Carcinoembryonic  Antigen 

Other  Names/Abbreviations:  CEA. 

Description 

Carcinoembryonic  antigen  (CEA)  is  a 
protein  polysaccharide  found  in  some 
carcinomas.  It  is  effective  as  a  biochemical 
marker  for  monitoring  the  response  of  certain 
malignancies  to  therapy. 
HCPCS  Codes  (Alpha  numeric,  CPT  «  AMA): 
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Code 


82378 


Descriptor 


Carcinoembryonic  antigen  (CEA). 


Indications 

CEA  may  be  medically  necessary  for 
follow-up  of  patients  with  colorectal 
carcinoma.  It  would  however  only  be 
medically  necessary  at  treatment  decision- 
making points.  In  some  clinical  situations 
(e.g.  adenocarcinoma  of  the  lung,  small  cell 
carcinoma  of  the  lung,  and  some 
gastrointestinal  carcinomas)  when  a  more 
specific  marker  is  not  expressed  by  the 
tumor,  CEA  may  be  a  medically  necessary 
alternative  marker  for  monitoring. 
Preoperative  CEA  may  also  be  helpful  in 
determining  the  post-operative  adequacy  of 
surgical  resection  and  subsequent  medical 
management.  In  general,  a  single  tumor 
marker  will  suffice  in  following  patients  with 
colorectal  carcinoma  or  other  malignancies 
that  express  such  tumor  markers. 


In  following  patients  who  have  had 
treatment  for  colorectal  carcinoma,  ASCO 
guideline  suggests  that  if  resection  «f  liver 
metastasis  would  be  indicated,  it  is 
recommended  that  post-operative  CEA 
testing  be  performed  every  two  to  three 
months  in  patients  with  initial  stage  II  or 
stage  III  disease  for  at  least  two  years  after 
diagnosis. 

For  patients  with  metastatic  solid  tumors 
which  express  CEA.  CEA  may  be  measured 
at  the  start  of  the  treatment  and  with 
subsequent  treatment  cycles  to  assess  the 
tumor's  response  to  therapy. 

Limitations 

Serum  CEA  determinations  are  generally 
not  indicated  more  frequently  than  once  per 
chemotherapy  treatment  cycle  for  patients 


with  metastatic  solid  tumors  which  express 
CEA  or  every  two  months  post-surgical 
treatment  for  patients  who  have  had 
colorectal  carcinoma.  However,  it  may  be 
proper  to  order  the  test  more  frequently  in 
certain  situations,  for  example,  when  there 
has  been  a  significant  change  from  prior  CEA 
level  or  a  significant  change  in  patient  status 
which  could  reflect  disease  progression  or 
recurrence. 

Testing  with  a  diagnosis  of  an  in  situ 
carcinoma  is  not  reasonably  done  more 
frequently  than  once,  unless  the  result  is 
abnormal,  in  which  case  the  test  may  be 
repeated  once. 

ICD-9-09-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


150.0-150.9 
151.0-151.9 
152.0-154.8 
157.0-157.9 

159.0 

162.0-162.9 
174.0-174.9 
175.0-175.9 

183.0 

197.0 

197.4 

197.5 

230.3 

230.4 

230.7 

230.9 

235.2 

790.99 

V10.00  

V10.3  

V10.05  

V10.06  

V10.11   

V10.43  

V67.2  


Malignant  neoplasm  of  the  esophagus. 

Malignant  neoplasm  of  stomach. 

Malignant  neoplasm  of  small  intestine,  including  duodenum,  rectum,  rectosigmoid  junction  and  anus. 

Primary  malignancy  of  pancreas. 

Malignant  neoplasm  of  intestinal  tract,  part  unspecified. 

Malignant  neoplasm  of  trachea,  bronchus,  lung. 

Malignant  neoplasm  of  female  breast. 

Malignant  neoplasm  of  male  breast. 

Malignant  neoplasm  of  ovary. 

Secondary  malignant  neoplasm  of  neoplasm  of  lung. 

Secondary  malignant  neoplasm  of  small  intestine. 

Secondary  malignant  neoplasm  of  large  intestine  and  rectum. 

Carcinoma  in  situ  of  colon. 

Carcinoma  in  situ  of  rectum. 

Carcinoma  in  situ  of  other/unspecified  parts  of  intestine. 

Carcinoma  in  situ  other  and  unspecified  digestive  organs. 

Neoplasm  of  uncertain  t>ehavior  of  stomach,  intestines,  rectum. 

Other  nonspecific  findings  on  examination  of  blood. 

Personal  history  of  malignant  neoplasm  of  gastro-intestinal  tract,  unspecified. 

Personal  history  of  malignant  neoplasm,  breast. 

Personal  history  of  malignant  neoplasm,  large  intestine. 

Personal  history  of  malignant  neoplasm,  rectum,  rectosigmoid  jur>ction,  anus. 

Personal  history  of  malignant  neoplasm,  bronchus,  and  lung. 

Personal  history  of  malignant  neoplasm,  ovary. 

Follow-up  examination  following  chemotherapy. 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  are  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exams 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 


denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs, 
symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 


exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifving 
increased  frequency. 

•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessar\'. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
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Exemption  (IDE).  Cc  verage  of  Category  B  IDE 


Code 


798.0-798.9  S 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  ... 
V180-V18.8  ... 
V19.0-V19.8  ... 
V20.0-V20.2  ... 
V28.0-V28.9  .. 
V50.0-V50.9  ... 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62  1    

V65.0  

V65.1   

V68.0-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74.0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79.0-V.79.9  . 
V80  0-V80.3  .. 
V81.0-V81.6  .. 
V82.0-V82.9  .. 


Sources  oflnforma  ion 

lournal  Clinical 
1996 

Vauthey  JN.  Du+i 
Copeland  EM  3rd. 
colorectal  cancer: 
carcinoembryonic 
recurrence  [see 
Digestive  Diseases 

Grem  ).  The  pro; 
tumor  markers  in 
gastrointestinal  t 
Current  Opinion  i 
1997  Jul. 

Bergamaschi  R. 
compared  with 
patients  with  "cur>t 
colorectal  cancer. 
Oncology.  3(5):464-9 

Kim  YH.  Ajani 
JA.  Value  of  serial 
levels  in  patients 
adenocarcinoma 
stomach  Cancer. 
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60  FR  48425,  Sept.  19.  1995). 


ICD-9-CM  Codes  Denied 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  txxly  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  Infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,(sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions.  


ICD-9-CM  Codes  Tfjat  Do  Not  Support 
Medical  Necessity 

Code:  Descri 

Any  ICD-&-CM 
the  ICD-9-CM  sections 


tion 

ode  not  listed  in  either  of 
above 


)ncol:  14(10:2843-2877), 

ick  PS.  Lind  DS. 
vlanagement  of  recurrent 
nother  look  at 
intigen-detected 

[Review] 
14(1):5-13,  1996  Jan-Feb. 
ij  nostic  importance  of 
enocarcinomas  of  the 
:t.  (Review)  [38  refs) 
Oncology.  9(4):380-7, 


coi  imentsj 


cd 


trar 


no  ISC 


Vmaud  JP.  Routine 
heduled  follow-up  of 
ive"  surgery  for 
nnals  of  Surgical 
.  1996  Sep. 

Ota  DM.  Lynch  P.  Roth 
carcinoembryonic  antigen 
th  resectable 
the  esophagus  and 
:451-6, 1995  Jan  15. 


]\ 


\  n 


7  5(2): 


Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995.  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 


categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICI>-9-CM, 
Fourth  Quarter  1995,  page  45). 

5.  When  a  nonspecific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

6.  To  show  elevated  CEA,  use  ICD-9-CM 
790.99  (Other  nonspecific  findings  on 
examination  of  blood)  only  if  a  more  specific 
diagnosis  has  not  been  made.  If  a  more 
specific  diagnosis  has  been  made,  use  the 
code  for  that  diagnosis. 
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Medicare  National  Coverage  Decision  for 
Human  Chorionic  Gonadotropin 

Other  Names/Abbreviations:  hCG. 


Description 

-    Human  chorionic  gonadotropin 
HCPCS  Codes  (Alpha  numeric.  CPT  ^  AMA): 


HCPCS  Codes  (Alpha  numeric,  CPT  '^  AMA): 


Code 


84702 


Descriptor 


Gonodotropin,  chorionic  (hCG);  quantitative. 


Indications 

hCG  is  useful  for  monitoring  and  diagnosis 
of  germ  cell  neoplasms  of  the  ovary,  testis, 
mediastinum,  retroperitoneum,  and  central 
nervous  system.  In  addition,  it  is  useful  for 


diagnosis  of  pregnancy  and  pregnancy- 
associated  conditions. 

Limitations 

Not  more  than  once  per  month  for 
diagnostic  purposes.  As  needed  for 
monitoring  of  patient  progress  and  treatment. 


Qualitative  hCG  assays  (CPT  84703)  are  not 
appropriate  for  medically  managing  patients 
with  known  or  suspected  germ  ceil 
neoplasms. 

1CD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 

158.0 

158.8 

164.2 

164.3 

164.8 

164.9 

181  

183.0 

183.8 

186.0 

186.9 

194.4  

197.1  

197.6 

198.6 

198.82 

236.1  

623.8 

625.9 

630 

631  

632 

633.9 

640.00- 

V10.09  

V10.29  

V10.43  

V10.47  

V22.0-.1    


Description 


Malignant  neoplasm  of  retroperitoneum. 

Malignant  neoplasm  of  specified  parts  of  peritoneum. 

Malignant  neoplasm  of  antenor  mediastinum. 

Malignant  neoplasm  of  posterior  mediastinum. 

Malignant  neoplasm,  other  (includes  malignant  neoplasm  of  contiguous  overlapping  sites  of  thymus,  heart,  and 

mediastinum  whose  point  of  origin  cannot  be  determined. 
Malignant  neoplasm  of  mediastinum,  part  unspecified. 
Malignant  neoplasm  of  placenta. 
Malignant  neoplasm  of  ovary. 
Other  specified  sites  of  uterine  adnexas. 
Malignant  neoplasm  of  undescended  testes. 
Malignant  neoplasm  of  other  and  unspecified  testis. 
Malignant  neoplasm  of  pineal  gland. 
Secondary  malignant  neoplasm  of  mediastinum. 
Secondary  malignant  neoplasm  of  retroperitoneum  and  peritoneum. 
Secondary  malignant  neoplasm  of  ovary. 
Secondary  malignant  neoplasm  of  other  genital  organs.  • 
Neoplasm  of  uncertain  behavior,  placenta. 
Vaginal  bleeding. 
Pelvic  pain. 
Hydatidiform  mole. 
Pregnancy,  molar. 
Missed  abortion. 
Ectopic  pregnancy. 
Threatened  abortion. 

Personal  history  of  malignant  neoplasm,  other  gastrointestinal  sites. 
Personal  history  of  malignant  neoplasm  of  other  respiratory  and  intrathoracic  organs. 
Personal  history  of  malignant  neoplasm,  ovary. 
Personal  history  of  malignant  neoplasm,  testis. 
Pregnancy. 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  are  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exams 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  thai  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  if  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  thai  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessan,'. 

•  Failure  of  the  laborator\' performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Categor}'  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied: 


13150 


Code 


798.0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.&-V17.8  ... 
V18.0-V188  ... 
V19.D-V19.8  ... 
V20.0-V20.2  ... 
V28.0-V28.9  ... 
V50.0-V50.9  ... 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1   

V68.0-V68.9  .. 
V70.0-V70.9  .. 
V73.a-V73.99 
V74.0-V74  9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79  0-V  79.9  . 
V80.0-V80.3  .. 
V81.0-V81.6  .. 
V82.0-V82.9  .. 


ICD-9-CM  Codes 
Medical  Necessity 


Code: 


Any  ICD-9-CV 
the  ICD-9-CM 


Sources  oflnforn  ation 

O'CaJlaghan  A 
carcinoma.  [Review 
Medical  Journal. 

Sawamura  Y 
treatment  of  centi  al 
tumours.  [Review 
in  Neurology.  9(6 

Wilkins  M.  Hofw 
treatment  of  uro 
testes.  [Review! 
Hospital  Medici 
21.  Mar  5. 


Coding  Guidelint  s 

1.  Any  claim 
CODES"  above  n|ust 
ICD-9-CM  d 
narrative.  Codes 


lagn  3S1 


signs,  as  opposec 
provided  for 
diagnosis  has  no 
physician.  (Base^ 
9-CM.  Fourth 
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Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cen/ix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. " 

Special  screening  for  cardiavascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


That  Do  Not  Support 


Desci  iption 


code  not  listed  in  either  of 
settions  above. 


Mead  CM.  Testicular 

[23  Refsl  Postgraduate 
3(862):4816,  1997  Aug. 
C  urrent  diagnosis  and 

nervous  system  germ  cell 
[47  Refs)  Current  Opinion 
:41923.  1996  Dec. 

ich  A.  Diagnosis  and 
^ical  malignancy:  The 
3  Refs)  British  Journal  of 
55(4):  199203.  1996.  Feb 


I  igic 


ire. 


a  test  listed  in  "HCPCS 
be  submitted  with  an 
is  code  or  comparable 
hat  describe  symptoms  and 
to  diagnoses,  should  be 
reporting  purposes  when  a 
been  established  by  the 
on  Coding  Clinic  for  ICD- 
QAarter  1995,  page  43.) 


2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOL  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICI>-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclass!  fications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 


(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45). 

5.  When  a  nonspecific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

Medicare  National  Coverage  Decision  for 
Tumor  Antigen  by  Immunoassay — CA125 

Other  Names/Abbreviations 

Description 

Immunoassay  determinations  of  the  serum 
levels  of  certain  proteins  or  carbohydrates 
serve  as  tumor  markers.  When  elevated, 
serum  concentration  of  these  markers  may 
reflect  tumor  size  and  grade. 

This  policy  specifically  addresses  tumor 
antigen  CA125. 
HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 
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Code 


Not  yet  assigned 


Descriptor 


Tumor  antigen  125. 


Indications 

CA125  is  a  high  molecular  weight  serum 
tumor  marker  elevated  in  80%  of  patients 
who  present  with  epithelial  ovarian 
carcinoma.  It  is  also  elevated  in  carcinomas 
of  the  fallopian  tube,  endometrium,  and 
endocervix.  An  elevated  level  may  also  be 
associated  with  the  presence  of  a  malignant 
mesothelioma. 

A  CA125  level  may  be  obtained  as  part  of 
the  initial  pre-operative  work-up  for  women 
presenting  with  a  suspicious  pelvic  mass  to 
be  used  as  a  baseline  for  purposes  of  post- 
operative monitoring.  Initial  declines  in 
CA125  after  initial  surgery  and/or 
chemotherapy  for  ovarian  carcinoma  are  also 
measured  by  obtaining  three  serum  levels 
during  the  first  month  post  treatment  to 


determine  the  patient's  CA125  half-life, 
which  has  significant  prognostic 
implications. 

CA125  levels  are  again  obtained  at  the 
completion  of  chemotherapy  as  an  index  of 
residual  disease.  Surveillance  CA125 
measurements  are  generally  obtained  every  3 
months  for  2  years,  every  6  months  for  the 
next  3  years,  and  yearly  thereafter.  CA125 
levels  are  also  an  important  indicator  of  a 
patient's  response  to  therapy  in  the  presence 
of  advanced  or  recurrent  disease.  In  this 
setting,  CA125  levels  may  be  obtained  prior 
to  each  treatment  cycle. 

Limitations 

These  services  are  not  covered  for  the 
evaluation  of  patients  with  signs  or 


Code 


180.0 

182.0 

183.0 

183.2  

183.8 

184.8 

198.6 

198.82 

236.0-236.3 

V10.43-V10.44 


Description 


symptoms  suggestive  of  malignancy,  the 
service  may  be  ordered  at  times  necessary  to 
assess  either  the  presence  of  recurrent 
disease  or  the  patient's  response  to  treatment 
with  subsequent  treatment  cycles. 

CA125  is  specifically  not  covered  for 
aiding  in  the  differential  diagnosis  of  patients 
with  a  pelvic  mass  as  the  sensitivity  and 
specificity  of  the  test  is  not  sufficient.  In 
general,  a  single  "tumor  marker"  will  suffice 
in  following  a  patient  with  one  of  these 
malignancies. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Malignant  neoplasm,  endocervix. 

Malignant  neoplasm  of  corpus  uteri,  except  isthmus. 

Malignant  neoplasm, ovary. 

Malignant  neoplasm,  fallopian  tube. 

Malignant  neoplasm,  ottier  specified  sites  of  uterine  adnexa. 

Malignant  neoplasm,  ottier  specified  sites  of  female  genital  organs. 

Secondary  malignant  neoplasm,  ovary. 

Secondary  malignancy  of  genital  organs. 

Neoplasm  of  uncertain  behavior  of  female  genital  organs. 

Personal  history  of  malignant  neoplasm  of  female  genital  organs. 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  are  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exams 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary'  for  the  diagnosis  or  treatment  of  an 
illness  or  injury'  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessar>',  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425.  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


Code 


Description 


798.0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7 

V16.8  

V16.9  

V17.0-V17.8 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 


13152 


Code 


V18.0-V18.8  .. 
V19.0-V19.8  .. 
V20  0-V20.2  .. 
V28  0-V28.9  .. 
V50  0-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1    

V68.0-V68.9  .: 
V70.0-V70.9    . 
V73.0-V73.99 
V74  0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79  O-V.79.9  . 
V80.0-V80.3  .. 
V81.0-V81.6  .. 
V82.0-V82.9  .. 


ICD-9-CM  Codes  If  at  Do  Not  Support 
Medical  Necessity 
Code        Descripti(}n 

Any  1CD-9-CM 
the  ICD-9-CM  sections 


(iode  not  listed  in  either  of 
above. 


Sources  oflnforma  ion 

Clinical  Pancreaf 
Tumor  Markers  in 
Cancer,  American 
Oncology.  J  Clin  Oicol 

Chan  DW.  Bever  dge 
UseofTriquantBI^ 
Early  Detection  of 
in  Patients  with  St^gi 
I  Clin  Oncol  1977, 


Coding  Guidelines 

1.  Any  claim  for 
CODES"  above 
1CD-9-CM  diag: 
narrative.  Codes 
signs,  as  opposed 
provided  for 
diagnosis  has  not 
physician.  (Based 
9-CM.  Fourth  Q 

2.  Screening  is 
disease  precursors 
treatment  can  be 
positive  for  the  d 
performed  when 


must 
,no!  is 
thit 
ti 
repor  ing 


in  I 
uater 


Code 


Not  yet  assigned 


Indications 

Multiple  tumor 
monitoring  the 
malignancies  to  tl^rapy 
whether  residual 
therapy. 
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Description 


Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  Infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,(sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  ottier  conditions  


c  Guideline  for  the  Use  of 
Jreast  and  Colorectal 
I  lociety  of  Clinical 

14:2843-2877,  1996. 
RA.  Muss  H,  et  al. 
Radioimmunoassay  for 
(reast  Cancer  Recurrence 
e  II  and  Stage  III  Disease. 
5(6):2322-2328. 


test  listed  in  "HCPCS 
be  submitted  with  an 
code  or  comparable 
describe  symptoms  and 
diagnoses,  should  be 
_  purposes  when  a 
l^en  established  by  the 
Coding  Clinic  for  ICD- 
1995,  page  43.) 
e  testing  for  disease  or 
so  that  early  detection  and 
ided  for  those  who  test 
Screening  tests  are 
specific  sign,  symptom. 


t  I 


povi 
is  ease. 


na 


or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 


though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

Documentation  Requirements 

Indicated  if  service  request  for  CA125  is 
requested  more  frequently  than  stipulated. 

Medicare  National  Coverage  Decision  for 
Tumor  Antigen  by  Immunoassay  CA15-3/ 
CA27.29 

Other  Names/Abbreviations 

Description 

Immunoassay  determinations  of  the  serum 
levels  of  certain  proteins  or  carbohydrates 
serve  as  tumor  markers.  When  elevated, 
serum  concentration  of  these  markers  may 
reflect  tumor  size  and  grade. 

This  policy  specifically  addresses  the 
following  tumor  antigens:  CA15-3  and 
CA27.29 
HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Descriptor 


Tumor  antigen  CA15-3/CA27.29. 


narkers  are  available  for 
of  certain 
and  assessing 
I  amor  exists  postsurgical 


res  ponse  i 


CA  15-3  is  often  medically  necessary  to 
aid  in  the  management  of  patients  with  breast 
cancer.  Serial  testing  must  be  used  in 
conjunction  with  other  clinical  methods  for 
monitoring  breast  cancer.  For  monitoring,  if 
medically  necessary,  use  consistently  either 
CA  15-3  or  CA  27.29.  not  both. 


CA  27.29  is  equivalent  to  CA  15-3  in  its 
usage  in  management  of  patients  with  breast 
cancer. 

Limitations 

These  services  are  not  covered  for  the 
evaluation  of  patients  with  signs  or 
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symptoms  suggestive  of  malignancy.  The 
service  may  be  ordered  at  times  necessary  to 
assess  either  the  presence  of  recurrent 


disease  or  the  patient's  response  to  treatment 
with  subsequent  treatment  cycles. 


ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


174.0-174.9 
175.0-175.9 

198.2  

198.81  

V10.3 


Description 


Breast,  primary  (female) — malignant  neoplasm  of  female  breast. 
Breast,  primary  (male)— malignant  neoplasm  of  male  breast 
Secondary  malignant  neoplasm  (male  breast). 
Secondary  malignant  neoplasm  (female  breast). 
Personal  history  of  malignant  neoplasm,  breast. 


Reasons  for  Denial 

Note:  This  section  was  not  negotiated  by 
the  Negotiated  Rulemaking  Committee.  This 
section  includes  HCFA's  interpretation  of  its 
longstanding  policies  and  is  included  for 
informational  purposes. 

•  Tests  for  screening  purposes  that  are 
performed  in  the  absence  of  signs,  symptoms, 
complaints,  or  personal  history  of  disease  or 
injury  are  not  covered  except  as  explicitly 
authorized  by  statute.  These  include  exams 
required  by  insurance  companies,  business 
establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  danied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessan*'  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Categon,-  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425.  Sept.  19.  1995) 

ICD-9-CM  Codes  Denied 


Code 


798.0-798.9  ... 

V15.85  

V16.1   

V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  .. 
V20.0-V20.2  . 
V28.0-V28.9  . 
V50.0-V50.9  . 

V53.2  

V60.0-V60.9  . 

V62.0  

V62.1   

V65.0  

V65.1   

V68.0-V68.9  . 
V70.0-V70.9  . 
V73.0-V73.99 
V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  . 
V78.0-V78.9  . 
V79.0-V.79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemi. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  Infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  wort<  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  tiehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolk;,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 
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ICD-9-CM  Codes  Tl\at  Do  Not  Support 
Medical  Necessity 

Code        Descript 

Any  ICD-9-CM  c 
the  ICD-9-CM  sectibns 


10  1 


I  ide  not  listed  in  either  of 
above. 


B  reast  i 


cgel 


Sources  of  Informal  on 

Clinical  Pancreatip 
Tumor  Markers  in 
Cancer,  American  Sbciety 
Oncology.  J  Clin  Onfol 

Chan  DW.  Beveri 
Use  of  Triquant  BR 
Early  Detection  of  Breast 
in  Patients  with  Staj 
J  Clin  Oncol  1977,  1 

Bone  GG,  von 
Kenemans  P,  van 
Technical  Evaluatioii 
Assay  of  MUC-1 
in  Breast  Cancer,  an 
3  Assays.  Clin  Chem 


Guideline  for  the  Use  of 
and  Colorectal 
of  Clinical 
14:2843-2877,  1996. 
RA,  Muss  H,  et  al. 
tadioimmunoassay  for 

Cancer  Recurrence 
e  II  and  Stage  UI  Disease. 
(6):2322-2328. 
Meisdorff-Pouilly  S, 

GJ,  et  al.  Clinical  and 
of  ACS  BR  Serum 
Derived  Glycoprotein 
Compared  with  CA15- 
1997,  43(4):585-593. 


Kamp  I 


Ge  le 


Coding  Guidelines 

1.  Any  claim  for  a 
CODES"  above  musi 
ICD-9-CM  diagnosii 
narrative.  Codes  thai 
signs,  as  opposed  to 
provided  for  report! 
diagnosis  has  not 


test  listed  in  "HCPCS 

be  submitted  with  an 

code  or  comparable 

describe  symptoms  and 

diagnoses,  should  be 

purposes  when  a 

established  by  the 


hem 


physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 


number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICI>-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  symptom  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

Medicare  National  Coverage  Decision  for 
Tumor  Antigen  by  Immunoassay  CA19-9 

Other  Names/ Abbreviations 

Description 

Immunoassay  determinations  of  the  serum 
levels  of  certain  proteins  or  carbohydrates 
serve  as  tumor  markers.  When  elevated, 
serum  concentration  of  these  markers  may 
reflect  tumor  size  and  grade. 

This  policy  specifically  addresses  the 
following  tumor  antigen:  CA19-9. 

HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Code 


Descriptor 


Not  yet  assigned 


Tumor  antigen  CA19-9. 


Indications 


Multiple  tumor  mi  irkers 
monitoring  the  resp(  nse 
malignancies  to  ther  tpy 
whether  residual  tuipor 
therapy. 

Levels  are  useful 
patients  with  establ 


are  available  for 
of  certain 
and  assessing 
exists  post-surgical 


I  following  the  course  of 
hed  diagnosis  of 


pancreatic  and  biliary  ductal  carcinoma.  The 
test  is  not  indicated  for  diagnosing  these  two 
diseases. 

Limitations 

These  services  are  not  covered  for  the 
evaluation  of  patients  with  signs  or 
symptoms  suggestive  of  malignancy.  The 


service  may  be  ordered  at  times  necessary  to 
assess  either  the  presence  of  recurrent 
disease  or  the  patient's  response  to  treatment 
with  subsequent  treatment  cycles. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


155.1  

156.1  

156.8 

156.9 

157.0-157.9 

197.8 

235.3 

235.5 

V10.09  


Malignant  neoplasm,  intrahepatic  bile  ducts. 

Malignant  neoplasm,  extrahepatic  bile  ducts. 

Malignant  neoplasm,  other  specified  sites  of  gallbladder  and  extrahepatic  bile  ducts. 

Malignant  neoplasm,  unspecified  part  of  biliary  tract. 

Malignant  neoplasm,  pancreas. 

Secondary  malignant  neoplasm,  other  digestive  organs  and  spleen. 

Neoplasm  of  uncertain  behavior,  liver  and  biliary  passages. 

Neoplasm  of  uncertain  behavior,  other  and  unspecified  digestive  organs. 

Other  personal  history  of  cancer. 


Reasons  for  Denial 

Note:  This  section 
the  Negotiated  Rulethaking 
section  includes  HC  'A 
longstanding  policie  i 
informational  purpo  ;es 

•  Tests  for  screeni  ng 
performed  in  the  abs  ence 
complaints,  or  perso  lal 
injury  are  not  covere  d 
authorized  by  sfatut 
required  by  insurance 


was  not  negotiated  by 
Committee.  This 
's  interpretation  of  its 
and  is  included  for 

purposes  that  are 
of  signs,  symptoms, 

history  of  disease  or 
except  as  explicitly 
These  include  exams 
companies,  business 


establishments,  government  agencies,  or 
other  third  parties. 

•  Tests  that  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  an 
illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs, 
symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 


was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
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exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency- 

•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 


Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laborator}'  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 


and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category'  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425.  Sept.  10,  1995) 

ICD-9-CM  Codes  Denied 


Code 

798.0-798.9 

V15.85  

V16.1    

V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  

V18.0-V18.8  

V19.0-V19.8  

V20.&-V20.2  

V28.0-V28.9  

V50.0-V50.9  .... 

V53.2  

V60.0-V60.9  

V62.0  

V62.1  

V65.0 

V65.1    

V68.0-V68.9  .... 
V70.0-V70.9  .... 
V73.0-V73.99  .. 
V74.0-V74.9  .... 
V75.0-V75.9  .... 

V76.0  

V76.3  

V76.42-V76.9  .. 
V77.0-V77.9  .... 
V78.0-V78.9  .... 
V79.0-V.79.9  ... 
V80.0-V80.3  .... 
V81.0-V81.6  .... 
V82.0-V82.9  .... 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potedtially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  tjehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-fomning  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code        Description 

Any  ICIJ-9-CM  code  not  listed  in  either  of 
the  ICD-9-CM  sections  above. 

Sources  of  Information 

Clinical  Pancreatic  Guideline  for  the  Use  of 
Tumor  Markers  in  Breast  and  Colorectal 
Cancer,  American  Society  of  Clinical 
Oncology.  J  Clin  Oncol  14:2843-2877,  1996. 

Richter  JM,  Christensen  MR,  Rustgi  AK, 
and  Silverstein  MD.  The  Clinical  Utility  of 
the  CAig-g- Radioimmunoassay  for  the 
Diagnosis  of  Pancreatic  Cancer  Presenting  as 
Pain  or  Weight  Loss:  A  Cost  Effective 
Analysis.  Arch  Intern  Med  1989, 149:2292- 
2297. 

Safi  F,  SchlosseW,  Falkenreck  S,  et  al. 
Prognostic  Value  of  CA  19-9  Serum  Course 
in  Pancreatic  Cancer. 
Hepaetogastroenterology  1998  Jan-Feb; 
45(19):253-9. 


Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICI>- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 


communicable  disease,  the  appropriate  code 
from  category  VOl ,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM.  Fourth  Quarter  1996. 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs. 
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symptoms,  abnormi  1 
communicable  disei  ise 
the  visit.  (From  Cod  ing 
Fourth  Quarter  199 

5.  When  a  non-spfeci 
submitted,  the  unde  rlying 
condition  must  be  n  i 
for  the  test  above 


test  results,  exposure  to 
or  other  reasons  for 
Clinic  for  ICD-9-CM. 
page  45.) 

ific  ICEV-9-CM  code  is 

sign,  symptom  or 

lated  to  the  indications 


Medicare  National 
Prostate  Specific  Aiitigen 

Other  Names/Abt  re' 


( Coverage  Decision  for 
viations:  Total  PSA. 


Description 

PSA,  a  tumor  marker  for  adenocarcinoma 
of  the  prostate,  can  predict  residual  tumor  in 
the  post-operative  phase  of  prostate  cancer. 
Three  to  six  months  after  radical 
prostatectomy.  PSA  is  reported  to  provide  a 
sensitive  indicator  of  persistent  disease.  Six 
months  following  introduction  of 
antiandrogen  therapy,  PSA  is  reported  as 
capable  of  distinguishing  patients  with 
favorable  response  from  those  in  whom 
limited  response  is  anticipated. 


PSA  when  used  in  conjunction  with  other 
prostate  cancer  tests,  such  as  digital  rectal 
examination,  may  assist  in  the  decision 
making  process  for  diagnosing  prostate 
cancer.  PSA  also,  serves  as  a  marker  in 
following  the  progress  of  most  prostate 
tumors  once  a  diagnosis  has  been 
established.  This  test  is  also  an  aid  in  the 
management  of  prostate  cancer  patients  and 
in  detecting  metastatic  or  persistent  disease 
in  patients  following  treatment. 

HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Code 


Descnptor 


84153 


Prostate  Specific  Antigen  (PSA),  total 


'a 


iligni  nt 


lie 


Indications 

PSA  is  of  proven 
benign  from  ma 
lower  urinary  tract 
hematuria,  slow  uri 
urgency,  frequency 
incontinence)  as  we 
palpably  abnormal 
physician  exam,  anc 
laboratory  or  imagin ; 
possibility  of  a  mal 
PSA  is  also  a  markei 


lue  in  differentiating 
disease  in  men  with 
s  igns  and  symptoms  (e.g.. 
stream,  hesitancy, 
nocturia  and 
1  as  with  patients  with 
ijrostate  glands  on 
in  patients  with  other 
studies  that  suggest  the 
;nant  prostate  disorder, 
used  to  follow  the 


progress  of  prostate  cancer  once  a  diagnosis 
has  been  established,  such  as  in  detecting 
metastatic  or  persistent  disease  in  patients 
who  may  require  additional  treatment.  PSA 
testing  may  also  be  useful  in  the  differential 
diagnosis  of  men  presenting  with  as  yet 
undiagnosed  disseminated  metastatic 
disease. 

Limitations 

Generally,  for  patients  with  lower  urinary 
tract  signs  or  symptoms,  the  test  is  performed 


only  once  per  year  unless  there  is  a  change 
in  the  patient's  medical  condition. 

Testing  with  a  diagnosis  of  in  situ 
carcinoma  is  not  reasonably  done  more 
frequently  than  once,  unless  the  result  is 
abnormal,  in  which  case  the  test  may  be 
repeated  once. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


185 

188.5 

196.5 

196.6 

196.8 

198.5 

198.82 

233.4 

239.5 

596.0 

599.7 

601.9 

602  9 

788.20 

788.21  

790.93 

793.6/793.7 

794.9 

V10.46  


Malignant  neoplasm  of  prostate. 

Malignant  neoplasm  of  bladder  neck. 

Secondary  malignant  neoplasm,  lymph  nodes  inguinal  region  and  lower  limb. 

Secondary  malignant  neoplasm,  intrapelvic  lymph  nodes. 

Secondary  malignant  neoplasm,  lymph  nodes  of  multiple  sites. 

Secondary  malignant  neoplasm,  bone  and  bone  marrow. 

Secondary  malignant  neoplasm,  genital  organs. 

Carcinoma  in  situ,  prostate. 

Neoplasm  of  unspecified  nature,  other  genitourinary  organs. 

Bladder  neck  obstnjction. 

Hematuria. 

Unspecified  prostatitis. 

Unspecified  disorder  of  prostate. 

Retention  of  urine,  unspecified. 

Incomplete  bladder  emptying. 

Elevated  prostate  specific  antigen. 

Non-specific  abnormal  result  of  radiologic  examination,  evidence  of  malignancy. 

Bone  scan  evidence  of  malignancy. 

Personal  history  of  malignant  neoplasm;  prostate. 


Reasons  for  Denial 

Note:  This  section 
the  Negotiated  Ruleijiak: 
section  includes  HC 
longstanding  polici 
informational  purposes 


was  not  negotiated  by 

ing  Committee.  This 
A's  interpretation  of  its 
and  is  included  for 


•  Tests  for 
performed  in  the  abi  ence 
complaints,  or  persona 
injury  are  not  covert  d 
authorized  by  statute  i 
required  by  insuranc  e 
establishments 
other  third  peulies 

•  Tests  that  are 
necessary  for  the  di. 
illness  or  injury  are 
the  statute 


screening  purposes  that  are 

of  signs,  symptoms, 
1  history  of  disease  or 
except  as  explicitly 
These  include  exams 
companies,  business 
government  agencies,  or 


i  n(  t 


reasonable  and 
osis  or  treatment  of  an 
lot  covered  according  to 


sgn 


•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs, 
symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 


•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 

•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance  ■ 
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has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Categorv-  B  IDE 


devices  is  left  tu  contractor  discretion. 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


(See 


ICD-9-CM  Codes  Denied 


Code 


798.0-798.9  ... 

V15.85  

V16.1   

V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  . 
V18.0-V18.8  . 
V19.0-V19.8  . 
V20.0-V20.2  . 
V28.&-V28.9  . 
V50.0-V50.9  . 

V53.2 

V60.0-V60.9  . 

V62.0  

V62.1   

V65.0  

V65.1    

V68.0-V68.9  . 
V70.0-V70.9  . 
V73.0-V73.99 
V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  . 
V78.0-V78.9  . 
V79.0-V.79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  Intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  tjehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  ICD-9-CM  sections  above. 

Sources  of  Information 

Laboratory  Test  Handbook,  3rd  edition,  pp. 
338-340. 

Cooner  WH,  Mosley  BR.  Rutherford  CL,  et 
al.  Prostate  Cancer  Detection  in  a  Clinical 
Urological  Practice  by  Ultrasonography, 
Digital  Rectal  Examination  and  Prostate 
Specific  Antigen.  J.Urol.l990;143:  1146- 
1154. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 


performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  categorv'  VOl ,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 


4.  Diagnoses  documented  as  "probable." 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  1CD-9-CM, 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  ICD-9-CM  code  is 
submitted,  the  underlying  sign,  s\-mptom  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

6.  To  show  elevated  PSA,  use  ICD-9-CM 
code  790.93  (Elevated  prostate  specific 
antigen).  If  a  more  specific  diagnosis  code 
has  been  made,  use  the  code  for  that 
diagnosis. 

Medicare  National  Coverage  Decision  for 
Gamma  Glutamyl  Transferase 
Other  Names/Abbreviations:  GGT. 

Description 

Gamma  glutamyltransferase  (GGT)  is  an 
intracellular  enzyme  that  appears  in  blood 
following  leakage  from  cells.  Renal  tubules, 
liver,  and  pancreas  contain  high  amounts, 
although  the  measurement  of  GGT  in  serum 
is  almost  always  used  for  assessment  of 
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hepatobiliary  functi 
which  are  found  in  h 
and  intestinal  mucos  i 
appearance  of  an  e 
serum  is  almost  alwa  .' 
disease  or  injury-  It  i 
differentiate  e 
levels  when  the 
phosphatase  increase 
placenta)  is  unclear, 
alkaline  phosphatase 
not.  however,  rule 
completely. 


.  Unlike  other  enzymes 
jart.  skeletal  muscle, 
as  well  as  liver,  the 
legated  level  of  GGT  in 
s  the  result  of  liver 
specifically  useful  to 
levatedialkaline  phosphatase 
e  of  the  alkaline 
(bone,  liver,  or 
'he  combination  of  high 
and  a  normal  GGT  does 
I  oil  I  liver  disease 


As  well  as  being  a  very  specific  marker  of 
hepatobiliary  function,  GGT  is  also  a  very 
sensitive  marker  for  hepatocellular  damage. 
Abnormal  concentrations  typically  appear 
before  elevations  of  other  liver  enzymes  or 
bilirubin  are  evident.  Obstruction  of  the 
biliary  tract,  viral  infection  (e.g..  hepatitis, 
mononucleiosis).  metastatic  cancer,  exposure 
to  hepatotoxins  (e.g.,  organic  solvents,  drugs, 
alcohol),  and  use  of  drugs  that  induce 
microsomal  enzymes  in  the  liver  (e.g., 
cimetidine.  barbiturates,  phenytoin.  and 
carbamazepine)  all  can  cause  a  moderate  to 


marked  increase  in  GGT  serum 
concentration.  In  addition,  some  drugs  can 
cause  or  exacerbate  liver  dysfunction  (e.g., 
atorvastatin,  troglitazone,  and  others  as  noted 
in  FDA  Contraindications  and  Warnings.) 

GGT  is  useful  for  diagnosis  of  liver  disease 
or  injury,  exclusion  of  hepatobiliary 
involvement  related  to  other  diseases,  and 
patient  management  during  the  resolution  of 
existing  disease  or  following  injury. 

HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Code 


Descriptor 


82977 


Glutamyltransterase,  gamma  (GGT). 


Indications 

1.  To  provide  in 
suspected  hepatobilii  r>' 

a.  following  chron 
ingestion; 

b.  following  exposure 

c.  when  using  med 
a  potential  for  causin 
following  the  drug 
recommendations):  o 

d.  following  infectipn 
and  other  specific  in 
amebiasis,  tuberculo!  i 
similar  infections) 

2.  To  assess  liver  i 
diagnosis  of  primary 
neoplasms 

3.  To  assess  liver 
variety  of  disorders 


forlnation  about  known  or 
disease,  for  example: 
alcohol  or  drug 

to  hepatotoxins; 
cation  known  to  have 
;  liver  toxicity  (e.g., 
nufacturer's 


(e.g.,  viral  hepatitis 
actions  such  as 
s,  psittacosis,  and 

jury/function  following 
)r  secondary  malignant 


") 


a  id 


ury/function  in  a  wide 
diseases  known  to 


cause  liver  involvement  (e.g.,  diabetes 
mellitus,  malnutrition,  disorders  of  iron  and 
mineral  metabolism,  sarcoidosis, 
amyloidosis,  lupus,  and  hypertension) 

4.  To  assess  liver  function  related  to 
gastrointestinal  disease 

5.  To  assess  liver  function  related  to 
pancreatic  disease 

6.  To  as.sess  liver  function  in  patients 
subsequent  to  liver  transplantation 

7.  To  differentiate  between  the  different 
sources  of  elevated  alkaline  phosphatase 
activity 

Limitations 

When  used  to  assess  liver  dysfunction 
secondary  to  existing  non-hepatobiliary 
disease  with  no  change  in  signs,  symptoms, 
or  treatment,  it  is  generally  not  necessary  to 
repeat  a  GGT  determination  after  a  normal 


result  has  been  obtained  unless  new 
indications  are  present. 

If  the  GGT  is  the  only  "liver"  enzyme 
abnormally  high,  it  is  generally  not  necessary 
to  pursue  further  evaluation  for  liver  disease 
for  this  specific  indication. 

When  used  to  determine  if  other  abnormal 
enzyme  tests  reflect  liver  abnormality  rather 
than  other  tissue,  it  generally  is  not  necessary 
to  repeat  a  GGT  more  than  one  time  per 
week. 

Because  of  the  extreme  sensitivity  of  GGT 
as  a  marker  for  cytochrome  oxidase  induction 
or  cell  membrane  permeability,  it  is  generally 
not  useful  in  monitoring  patients  with  known 
liver  disease. 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


003.1  

006.0-.9  .... 
014.00-.86 
017.90-96 
01890-96 
020.0-9  .... 

022.3 

027.0 

027.1  

030.1  

032.83 

036.1  

036.2  

038  0-9  .... 

039.2  

040.0 

042 

054.0 

054.5  

060.0-1  .... 
070.0-9  .... 

072.71  

073.0 

074.8 

075 

078.5 

079.99 

082.0-9  .... 

084.9 

086.1  

088.81  

091.62  ...:... 

095.3 

100.0 


Salmonella  septicemia. 

Amebiasis. 

Tuberculosis  of  intestines,  peritoneum,  and  mesenteric  glands. 

Tuberculosis  of  other  specified  organs. 

Miliary  tuberculosis,  unspecified. 

Plague. 

Anthrax  septicemia. 

Listeriosis. 

Erysipelothrix  infection. 

Tuberculoid  leprosy  [Type  T\. 

Diphthentic  peritonitis. 

Meningococcal  encephalitis. 

Meningococcemia. 

Septicemia. 

Actinomycotic  infections,  abdominal. 

Gas  gangrene. 

Human  immunodeficiency  virus  (HIV)  disease. 

Eczema  herpeticum. 

Herpetic  septicemia. 

Yellow  fever. 

Viral  hepatitis. 

Mumps  hepatitis. 

Ornithosis,  with  pneumonia. 

Other  specified  diseases  due  to  Coxsackie  virus. 

Infectious  mononucleosis. 

Cytomegaloviral  disease. 

Unspecified  viral  infection. 

Tick-bome  rickettsioses,  stet. 

Other  pernicious  complications  of  malaria. 

Chagas  disease  with  organ  involvement  other  than  heart. 

Lyme  disease. 

Secondary  syphilitic  hepatitis. 

Syphilis  of  liver. 

Leptospirosis  icterohemorrhagica. 
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Code 


Description 


112.5 

115.00 

120.9 

121.1  

121.3 

122.0 

122.5 

122.8 

122.9 

130.5 

135 

150.0-159.9  ... 
160.0-165.9  ... 
170.0-176.9  ... 

179-189.9 

200.00-208.91 

211.5 

211.6 

211.7 

228.04 

230.8 

235.0-238.9  .. 

239.0 

250.00-.93  .... 

252.0 

263.1  

263.9 

268.0 

268.2 

269.0 

270.2 

270.9 

271.0 

272.0 

272.1  

272.2 

272.4 

272.7 

272.9 

275.0 

275.1  

275.3 

275.40-49  .... 

277.1  

277.3  

277.4 

277.6 

282.60-.69  .... 

286.6 

286.7 

289.4 

291.0-9 

303.00-03  .... 
303.90-.93  .... 

304.0-9  

305.00-.93  .... 

357.5 

359.2 

452 

453.0-9 

456.0-21  

555.0-9 

556.0-9 

557.0 

558.1-.9 

560.0-9 

562.01  

562.03 

562.11  

562.13 

567.0-9 

569.83 

570 

571.0-.9 


Candidiasis,  disseminated. 

Infection  by  Histoplasma  capsulatum  without  nfiention  of  manifestation. 

Scfiistosomiasis,  unspecified. 

Clonorchiasis. 

Fascioliasis. 

Echinococcus  granulosus  infection  of  liver. 

Ecfiinococcus  multilocularis  infection  of  liver. 

Echinococcosis,  unspecified,  of  liver. 

Echinococcus,  other  and  unspecified. 

Hepatitis  due  to  toxoplasmosis. 

Sarcoidosis. 

Malignant  neoplasm  of  digestive  organs  and  peritoneum. 

Malignant  neoplasm  of  respiratory  and  intrathoracic  organs 

Malignant  neoplasm  of  bone,  connective  tissue,  skin,  and  breast. 

Malignant  neoplasm  of  genitourinary  organs. 

Malignant  neoplasm  of  lymphatic  and  hematopoietic  tissue. 

Benign  neoplasm  of  liver  and  biliary  passages. 

Benign  neoplasm  of  pancreas,  except  islets  of  Langertians. 

Benign  neoplasm  of  islets  of  Langerhans. 

Hemangioma  of  intra-abdominal  structures. 

Carcinoma  in  situ  of  liver  and  biliary  system. 

Neoplasms  of  uncertain  behavior. 

Neoplasm  of  unspecified  nature  of  digestive  system. 

Diabetes  mellitus. 

Hyperparathyroidism. 

Malnutrition  of  mild  degree. 

Unspecified  protein-calorie  malnutrition. 

Rickets,  active. 

Osteomalacia,  unspecified. 

Deficiency  of  vitamin  K. 

Other  disturbances  of  aromatic  amino  acid  metabolism. 

Unspecified  disorder  of  amino  acid  metabolism. 

Glycogenosis. 

Pure  hypercholesterolemia. 

Pure  hyperglyceridemia. 

Mixed  hyperiipidemia. 

Other  and  unspecified  hyperiipidemia. 

Lipidoses. 

Unspecified  disorder  of  lipoid  metabolism. 

Disorders  of  iron  metabolism. 

Disorders  of  copper  metabolism. 

Disorders  of  phosphorus  metabolism. 

Disorders  of  calcium  metabolism. 

Disorders  of  porphyrin  metabolism. 

Amyloidosis. 

Disorders  of  bilirubin  excretion. 

Other  deficiencies  of  circulating  enzymes. 

Sickle  cell  anemia. 

Defibrination  syndrome. 

Acquired  coagulation  factor  deficiency 

Hypersplenism. 

Alcoholic  psychoses. 

Acute  alcoholic  intoxication. 

Other  and  unspecified  alcohol  dependence. 

Drug  dependence. 

Non-dependent  abuse  of  drugs. 

Alcoholic  polyneuropathy. 

Myotonic  disorders. 

Portal  vein  thromtX)sis. 

Other  vein  embolism  and  thrombosis. 

Esophageal  varices. 

Regional  enteritis. 

Ulcerative  colitis. 

Acute  vascular  insufficiency  of  intestine. 

Other  noninfectious  gastroenteritis  and  colitis. 

Intestinal  obstruction  without  mention  of  hemia. 

Diverticulitis  of  small  intestine  (without  mention  of  hemorrhage). 

Diverticulitis  of  small  intestine  with  hemorrhage. 

Diverticulitis  of  colon  (without  mention  of  hemorrhage). 

Diverticulitis  of  colon  with  hemorrhage. 

Peritonitis. 

Perforation  of  intestine. 

Acute  and  subacute  necrosis  of  liver. 

Chronic  liver  disease  and  cirrhosis. 
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Code 


Description 


572.0-8 

573.0-9 

574.00-.91  .... 

575.0-9 

576.0-9 

581.0-9 

582.0-9 

583.0-9 

584.5-9 

585  

586 

587 

588.0-9 

590.00-.9 

646.7  

960.0-979  9  .. 
980  0-989.89 
V58.61-.69  ... 

V67.1   

V67.2  

V67.51   


Liver  abscess  and  sequelae  of  chronic  liver  disease. 

Other  disorders  of  liver. 

Cholelithiasis. 

Other  disorders  of  gallbladder. 

Other  disorders  of  biliary  tract. 

Nephrotic  syndrome. 

Chronic  glomerulonephritis. 

Nephntis  and  nephropathy  not  specified  as  acute  or  chronic. 

Acute  renal  failure. 

Chronic  renal  failure. 

Renal  failure,  unspecified. 

Renal  sclerosis,  unspecified. 

Disorders  resulting  from  impaired  renal  function 

Infections  of  kidney 

Liver  disorders  in  pregnancy. 

Poisoning  by  dnjgs,  medicinal,  and  biological  substances. 

Toxic  effects  of  substances  chiefly  nonmedical  as  to  source. 

Long  term  (current)  drug  use. 

Follow-up  examination,  radiotherapy. 

Follow-up  examination,  chemotherapy. 

Follow-up  examination  after  completed  treatment  with  high-risk  medications,  not  elsewhere  classified. 


Reasons  for  Denial 


Note:  This  section 
the  Negotiated  Rulenfcking 
section  includes  HCF  \ 
longstanding  policies 
informational  purpos  ss 

•  Tests  for  screenii  g  _ 
performed  in  the  abs<  nee 
complaints,  or  persor  al 
injury  are  not  coveree 
authorized  by  statute 
required  by  insuranc< 
establishments,  govei  nment 
other  third  parties. 

•  Tests  that  au^  nol 
necessary  for  the  diaj  nosis 
illness  or  injury  are  npt 
the  statute. 

•  Failure  to  provid  j 
medical  necessity  of 
denial  of  claims.  SucI 
include  notes  docum 


vas  not  negotiated  by 
Committee.  This 
's  interpretation  of  its 
and  is  included  for 


purposes  that  are 

of  signs,  symptoms, 
history  of  disease  or 
except  as  explicitly 
These  include  exams 
companies,  business 
agencies,  or 

reasonable  and 

or  treatment  of  an 
covered  according  to 


documentation  of  the 
Bsts  may  result  in 

documentation  may 
nting  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 
&-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  complismce  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


Code 


Description 


798.0-798.9 

V15.85  

V16.1   


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V19.8  .. 
V20.0-V20.2  .. 
V28.0-V28.9  .. 
V50.0-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1   

V65.0  

V65.1   

V68.0-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  tiehalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 
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Code 


V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  . 
V78.0-V78.9  . 
V79.0-V.79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Description 


Special  screening 
Special  screening 
Special  screening 
Special  screening 
Special  screening 
Special  screening 
Special  screening 
Special  screening 
Special  screening 
Special  screening 
Special  screening 


examinations  for  bacterial  and  spirochetal  diseases. 

examination  for  other  infectious  diseases. 

tor  malignant  neoplasms,  respiratory  organs. 

for  malignant  neoplasms,  bladder. 

for  malignant  neoplasms,  (sites  other  than  breast,  cervix,  and  rectum). 

for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

for  disorders  of  blood  and  blood-fonning  organs. 

for  mental  disorders. 

for  neurological,  eye,  and  ear  diseases 

for  cardiovascular,  respiratory,  and  genitourinary  diseases 

for  other  conditions. 


ICD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:        Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  ICI>-9-CM  sections  above. 

Sources  of  Information 

Ockner,  R.K..  "Clinical  approach  to  liver 
disease,"  in  Wyngaarden.  J.B.,  and  Smith, 
L.H.  (eds.),  Cecil  Textbook  of  Medicine  (18th 
ed.),  1988,  W.B.  Saunders,  pp.  808-809. 

Ockner,  R.K..  "Laboratory  tests  in  liver 
disease,"  in  Wyngaarden,  J.B.,  and  Smith, 
L.H.  (eds.),  Cecil  Textbook  of  Medicine  (18th 
ed.).  1988,  W.B.  Saunders,  pp.  814-817. 

Gornall.  A.G.,  and  Goldberg,  D.M., 
"Hepatobiliary  Disorders,"  in  Gornall,  A.G. 
(ed.).,  Applied  Biochemistry  of  Clinical 
Disorders  (2nd  ed.),  1986,  J.B.  Lippincott,  pp. 
211-246. 

Scharschmidt,  B.F.,  "Parasitic,  bacterial, 
fungal,  and  granulomatous  liver  disease,"  in 
Wyngaarden,  J.B.,  and  Smith,  L.H.  (eds.), 
Cecil  Textbook  of  Medicine  (18th  ed.),  1988, 
W.B.  Saunders,  pp.  834-838. 

Pincus,  M.R.,  and  Schaffner,  ).A., 
"Assessment  of  liver  function,"  in  Henry,  J.B. 
(ed.).  Clinical  Diagnosis  and  Management  by 
Laboratory  Methods  (19th  ed.),  1996,  W.B. 
Saunders,' pp.  253-267. 

Bordley,  D.R.,  Nattinger,  A.B.,  et  ai. 
"Gastrointestinal,  Hepatobiliary,  and 
Pancreatic  Problems,"  in  Panzer,  R.J..  Black, 
E.R.,  and  Griner,  P.F.  (eds.).  Diagnostic 
Strategies  for  Common  Medical  Problems. 
1991,  American  College  of  Physicians,  pp. 
94-185. 

Tietz,  N.W.  (ed.),  Clinical  Guide  to 
Laboratory  Tests  (3rd  ed.),  1995,  pp.  286- 
287. 

Zakim,  D.,  and  Boyer,  T.D.,  Hepatology 
(2nd  ed.),  1990.  W.B.  Saunders. 

Dufour,  D.R.,  Clinical  Use  of  Laboratory 
Data:  A  Practical  Guide,  1998,  Williams  and 
Wilkins,  pp.  142-155. 

Harrison's  Principles  of  Internal  Medicine 
(14th  ed.),  1998,  McGraw  Hill. 

Wallach,  J.,  Interpretation  of  Diagnostic 
Tests,  1996,  Little  Brown  and  Co. 

Illustrated  Guide  to  Diagnostic  Tests  (2nd 
ed.),  1997,  Springhouse  Corporation. 

Sleisenger  and  Fordtrans's  Gastrointestinal 
and  Uver  Disease  (6th  ed.),  1997.  W.B. 
Saunders. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 


signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  categor>'  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  fi-om 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52.) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 
(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter.  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out,"  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disease  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  ICD-9-CM, 
Fourth  Quarter  1995.  page  45.) 

5.  When  a  non-specific  ICD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

Medicare  National  Coverage  Decision  for 
Hepatitis  Panel 

Description 
This  panel  consists  of  the  following  tests: 
Hepatitis  B  surface  antigen  (HBsAg)  (CPT 

87340). 


Hepatitis  C  antibody  (CPT  86803). 

Hepatitis  B  core  antibodv  (HBcAb).  IgM 
Antibody  (CPT  86705). 

Hepatitis  A  antibodv  (HAAb).  IgM 
Antibody  (CPT  86709). 

Hepatitis  is  an  inflammation  of  the  liver 
resulting  from  viruses,  drugs,  toxins,  and 
other  etiologies.  Viral  hepatitis  can  be  due  to 
one  of  at  least  five  different  viruses, 
designated  Hepatitis  A,  B,  C,  D.  and  E.  Most 
cases  are  caused  by  Hepatitis  A  virus  (HAV). 
Hepatitis  B  virus  (HBV).  or  Hepatitis  C  virus 
(HCV). 

HAV  is  the  most  common  cause  of 
hepatitis  in  children  and  adolescents  in  the 
United  States.  Prior  exposure  is  indicated  by 
a  positive  IgG  anti-HAV.  Acute  HAV  is 
diagnosed  by  IgM  anti-HAV.  which  topically 
appears  within  four  weeks  of  exposure,  and 
which  disappears  within  three  months  of  its 
appearance.  IgG  anti-HAV  is  similar  in  the 
timing  of  its  appearance,  but  it  persists 
indefinitely.  Its  detection  indicates  prior 
effective  immunization  or  recovery'  from 
infection.  Although  HAV  is  spread  most 
commonly  by  fecal-oral  exposure,  parenteral 
infection  is  possible  during  the  acute  viremia 
stage  of  the  disease.  After  exposure,  standard 
immune  globulin  may  be  effective  as  a 
prophylaxis. 

HBV  produces  three  separate  antigens 
(surface,  core,  and  e  (envelope)  antigens) 
when  it  infects  the  liver,  although  only 
hepatitis  B  surface  antigen  (HBsAg)  is 
included  as  part  of  this  panel.  Following 
exposure,  the  body  normally  responds  by 
producing  antibodies  to  each  of  these 
antigens;  one  of  which  is  included  in  this 
panel:  Hepatitis  B  surface  antibody  (HBsAb)- 
IgM  antibodv  ,  HBsAg  is  the  earlier  marker, 
appearing  in  serum  four  to  eight  weeks  after 
exposure,  and  typically  disappearing  within 
six  months  after  its  appearance.  If  HBsAg 
remains  detectable  for  greater  than  six 
months,  this  indicates  chronic  HBV 
infection.  HBcAb,  in  the  form  of  both  IgG  and 
IgM  antibodies,  are  next  to  appear  in  serum, 
typically  becoming  detectable  two  to  three 
months  Jol lowing  exposure.  The  IgM 
antibody  gradually  declines  or  disappears 
entirely  one  to  two  years  following  exposure, 
but  the  IgG  usually  remains  detectable  for 
life.  Because  HBsAg  is  present  for  a  relatively 
short  period  and  usually  displays  a  low  titer, 
a  negative  result  does  not  exclude  an  HBV 
diagnosis.  HBcAb.  on  the  other  hand,  rises  to 
a  much  higher  titer  and  remains  elevated  for 
a  longer  period  of  time,  but  a  positive  result 
is  not  diagnostic  of  acute  disease,  since  it 
may  be  the  result  of  a  prior  infection.  The  last 
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marker  to  appear  in 
infection  is  HBsAb, 
four  to  six  months 
remains  positive  i 
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exposure  to  infecte 
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30%  to  60%  of  new 
The  diagnosis  of 
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positive  IgM  anti 
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a  positive  hepatitis 
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infection  is  establis 
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f(  Uowing  exposure, 

nitely.  and  confers 
]  read  exclusively  by 
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against  the  core 
Additional  tests  such 


iboc  y 


csis  ( 
hsd 


as  Hepatitis  B  e  antigen  (HBeAg)  and 
Hepatitis  B  e  antibody  (HBeAb),  the  envelope 
antigen  and  antibody,  are  not  included  in  the 
Hepatitis  Panel,  but  may  be  of  importance  in 
assessing  the  infectivity  of  patients  with 
HBV.  Following  completion  of  a  HBV. 
vaccination  series,  HBsAb  alone  may  be  used 
monthly  for  up  to  six  months,  or  until  a 
positive  result  is  obtained,  to  verify  an 
adequate  antibody  response. 

HCV  is  the  most  common  cause  of  post- 
transfusion hepatitis;  overall  HCV  is 
responsible  for  15%  to  20%  of  all  cases  of 
acute  hepatitis,  and  is  the  most  common 
cause  of  chronic  liver  disease.  The  test  most 
conmionly  used  to  identify  HCV  measures 
HCV  antibodies,  which  appear  in  blood  two 
to  four  months  after  infection.  False  positive 
HCV  results  can  occur.  For  example,  a 


patient  with  a  recent  yeast  infection  may 
produce  a  false  positive  anti-HCV  result.  For 
this  reason,  at  present  positive  results  usually 
are  confirmed  by  a  more  specific  technique. 
Like  HBV,  HCV  is  spread  exclusively  through 
exposure  to  infected  blood  or  body  fluids. 

This  panel  of  tests  is  used  for  differential 
diagnosis  in  a  patient  with  symptoms  of  liver 
disease  of  injury.  When  the  time  of  exposure 
or  the  stage  of  the  disease  is  not  known,  a 
patient  with  continued  symptoms  of  liver 
disease  despite  a  completely  negative 
Hepatitis  Panel  may  need  a  repeat  panel 
approximately  two  weeks  to  two  months  later 
to  exclude  the  possibility  of  hepatitis.  Once 
a  diagnosis  is  established,  specific  tests  can 
be  used  to  monitor  the  course  of  the  disease. 

HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Code 


Descriptor 


80059 


Hepatitis  Panel. 


Indications 

1.  To  detect  viral 
there  are  abnormal  li 
with  or  without  sign  i 
hepatitis. 


I  epatitis  infection  when 
ver  function  test  results, 
or  symptoms  of 


2.  Prior  to  and  subsequent  to  liver 
transplantation. 

Limitations 

After  a  hepatitis  diagnosis  has  been 
established,  only  individual  tests,  rather  than 
the  entire  panel,  are  needed. 


ICD-9--CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


070.0-.9  .... 
456.0-.21  .. 

570 

571.5 

572.0-.8  .... 

573.3 

780.31  

780.71  

780.79 

782.4 

783.0-.6  .... 

784.69 

787.01-03 
789.00-09 

789,1  

789.6 

794.8 

999.3 

996.82 

V72.85  


Viral  hepatitis. 

Esophageal  varices  with  or  without  n^ntion  of  bleeding. 

Acute  and  subacute  necrosis  of  liver. 

Cirrhosis  of  liver  without  mention  of  alcohol. 

Liver  abscess  and  sequelae  of  chronic  liver  disease. 

Hepatitis,  unspecified. 

Febrile  convulsions. 

Chronic  fatigue  syndrome. 

Other  malaise  and  fatigue. 

Jaundice,  unspecified,  not  of  newtx)m. 

Symptoms  concerning  nutrition,  metatx)lism,  and  development. 

Other  symtx)llc  dysfunction. 

Nausea  and  vomiting. 

AtxJominal  pain. 

Hepatomegaly 

Localized  abdominal  tendemess  (RUQ).  » 

Nonspecific  abnormal  results  of  function  studies,  liver. 

Other  Infection  following  infusion,  injection,  trans  fusion,  or  vaccination. 

Complications  of  transplanted  organ,  liver. 

Liver  transplant  recipient  evaluation. 


Reasons  for  Denial 

Note:  This  section 
the  Negotiated  Rulerliaki 
section  includes  HCl  A 
longstanding  policie  i 
informational  purpoi  es 

•  Tests  for 
performed  in  the 
complaints,  or  persolial 
injury  are  not  cove 
authorized  by  statute 
required  by  insurant  b 
establishments 
other  third  parties 

•  Tests  that  are 
necessary  for  the  di 


was  not  negotiated  by 
ng  Committee.  This 
s  interpretation  of  its 
and  is  included  for 


screening  purposes  that  are 

of  signs,  symptoms, 
history  of  disease  or 
except  as  explicitly 
These  include  exams 
companies,  business 
govetTiment  agencies,  or 


abs  snce i 


I  not 


reasonable  and 
a  ;nosis  or  treatment  of  an 


illness  or  injury  are  not  covered  according  to 
the  statute. 

•  Failure  to  provide  documentation  of  the 
medical  necessity  of  tests  may  result  in 
denial  of  claims.  Such  documentation  may 
include  notes  documenting  relevant  signs, 
symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary  if  it  is  submitted  without  an  ICD- 


9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 

•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
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Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 


and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 


devices  is  left  to  contractor  discretion.  (See 
60  FR  48425.  Sept.  19,  1995) 

ICD-9-CM  Codes  Denied 


Code 


798.0-798.9  ... 

V15.85  

V16.1    

V16.2  

V16.4  

V16.5  

V16.6  

V16.7 

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  . 
V19.0-V19.8  . 
V20.0-V20.2  . 
V28.0-V28.9  . 
V50.0-V50.9  . 

V53.2  

V60.0-V60.9  . 

V62.0  

V62.1   

V65.0  

V65.1   

V68.0-V68.9  . 
V70.0-V70.9  . 
V73.0-V73.99 
V74.0-V74.9  . 
V75.0-V75.9  . 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  . 
V78.0-V78.9  . 
V79.0-V.79.9 
V80.0-V80.3  . 
V81.0-V81.6  . 
V82.0-V82.9  . 


Description 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms,  (sites  other  than  breast,  cen/ix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases 

Special  screening  for  other  conditions. 


1CD-9-CM  Codes  That  Do  Not  Support 
Medical  Necessity 

Code:  Description 

Any  ICD-9-CM  code  not  listed  in  either  of 
the  ICD-9-CM  sections  above 

Sources  of  Information 

Ockner,  R.K.,  "Approaches  to  the  diagnosis 
of  jaundice,"  in  Wyngaarden,  J.B.,  and  Smith, 
L.H.  (eds.),  Cecil  Textbook  of  Medicine  {18th 
ed.),  1988,  W.B.  Saunders,  pp.  817-818. 

Ockner,  R.K.,  "Acute  viral  hepatitis,"  in 
Wyngaarden,  J.B.,  and  Smith,  L.H.  (eds.), 
Cecil  Textbook  of  Medicine  (18th  ed.),  1988, 
W.B.  Saunders,  pp.  818-826. 

Ockner,  R.K.,  "Chronic  hepatitis,"  in 
Wyngaarden,  J.B.,  and  Smith,  L.H.  (eds.), 
Cecil  Textbook  of  Medicine  (18th  ed.),  1988. 
W.B.  Saunders,  pp.  830-834. 

Arvan,  D.A.,  "Acute  viral  hepatitis,"  in 
Panzer.  R.J.,  Black,  E.R.,  and  Griner,  P.P. 
(eds.).  Diagnostic  Strategies  for  Common 
Medical  Problems,  1991,  American  College  of 
Physicians,  pp.  141-151. 

Goldberg.  D.M..  "Diagnostic  Enzymology." 
in  Gomall,  A.G.  (ed.).  Applied  Biochemistry 
of  Clinical  Disorders  (2nd  ed.).  1986,  J.B. 
Lippincott,  pp.  33-51. 


Pincus,  M.R.,  and  SchafTner,  J.A., 
"Assessment  of  liver  function,"  in  Henry,  I.B. 
(ed.),  Clinical  Diagnosis  and  Management  by 
Laboratory  Methods  (19th  ed.),  1996,  W.B. 
Saunders,  pp.  253-267. 

Tietz,  N.W.  (ed.),  Clinical  Guide  to 
Laboratory  Tests  (3rd  ed.),  1995,  pp.  320- 
327. 

Zakim,  D..  and  Boyer,  T.D..  Hepatology 
(2nd  ed.),  1990,  W.B.  Saunders. 

Harrison's  Principles  of  Internal  Medicine 
(14th  ed.),  1998.  McGraw  Hill. 

Wallach.  J.,  Interpretation  of  Diagnostic 
Tests,  1996.  Little  Brown  and  Co. 

Illustrated  Guide  to  Diagnostic  Tests  (2nd 
ed.),  1997,  Springhouse  Corporation. 

Sleisenger  and  Fordtrans's  Gastrointestinal 
and  Liver  Disease  (6th  ed.),  1997.  W.B. 
Saunders. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  established  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 


2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 
performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to.  a 
communicable  disease,  the  appropriate  code 
from  category  VOl.  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM.  Fourth  Quarter  1996. 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
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I  ee 


4.) 
docu  nented 


provided,  they  must 
invalid  if  it  has  not 
number  of  digits  req  i 
(From  Coding  Clinic: 
Quarter,  1995,  page 

4.  Diagnoses 
"suspected 
"working  diagnosis 
though  they  exist 
condition(s)  to  the  h 
for  that  encounter/v 
symptoms,  abnorma 
communicable  d 
the  visit.  (From  Cod 
Fourth  Quarter  1995 

5.  When  a  non-: 
submitted,  the 
condition  must  be 
for  the  test  above 


be  assigned.  A  code  is 

n  coded  to  the  full 
ired  for  that  code, 
for  ICD-9-CM.  Fourth 


quest:  onabi 


Rither 


i;it 


iisea  !e 
iig 

'  pi 
spe  :ifi 
undei  lying 


as  "probable," 
e."  "rule-out."  or 
should  not  be  coded  as 

code  the 
ghest  degree  of  certainty 

,  such  as  signs, 
test  results,  exposure  to 
or  other  reasons  for 
Clinic  for  ICD-9-CM, 
page  45.) 
Ic  ICD-9  code  is 
sign,  symptom,  or 
to  the  indications 


re  ated 


Medicare  National  C  average  Decision  for 
Fecal  Occult  Blood 


Description 

The  fecal  occult  blbod 
presence  of  trace  ami  lunts 
The  procedure  is  per  ormed 
several  small  sampl 
different  stool  speci 

This  test  may  be 
without  evidence  of 
which  may  be  relate( 


test  detects  the 
of  blood  in  stool, 
by  testing  one  or 
of  one,  two  or  three 


r  lens. 


pi  rformed  with  or 
ron  deficiency  anemia, 
to  gastrointestinal 


blood  loss.  The  range  of  causes  for  blood  loss 
include  inflammatory  causes,  including  acid- 
peptic  disease,  non-steroidal  anti- 
inflammatory drug  use,  hiatal  hernia,  Crohn's 
disease,  ulcerative  colitis,  gastroenteritis,  and 
colon  ulcers.  It  is  also  seen  with  Infectious 
causes,  including  hookworm,  stronglyoidal 
ascariasis,  tuberculosis,  and  enteroamebiasis. 
Vascular  causes  include  angiodysplasia, 
hemangiomas,  varices,  blue  rubber  bleb 
nevus  syndrome,  and  watermelon  stomach. 
Tumors  and  neoplastic  causes  include 
lymphoma,  leiomyosarcoma,  lipomas, 
adenocarcinoma  and  primary  and  secondary 
metastases  to  the  GI  tract.  Drugs  such  as 
nonsteroidal  anti-inflammatory  drugs  also 
cause  bleeding.  There  are  extra 
gastrointestinal  causes  such  as  hemoptysis, 
epistaxis,  and  oropharyngeal  bleeding. 
Artifactual  causes  include  hematuria,  and 
menstrual  bleeding.  In  addition,  there  may  be 
other  causes  such  as  coagulopathies, 
gastrostomy  tubes  or  other  appliances, 
factitial  causes,  and  long  distance  running. 

Three  basic  types  of  fecal  hemoglobin 
assays  exist,  each  directed  at  a  different 
component  of  the  hemoglobin  molecule. 

(1)  Immunoassays  recognize  antigenic  sites 
on  the  globin  portion  and  are  least  affected 
by  diet  or  proximal  gut  bleeding,  but  the 
antigen  may  be  destroyed  by  fecal  flora. 


(2)  The  heme-porphyrin  assay  measures 
heme-derived  porphyrin  and  is  least 
influenced  by  enterocolic  metabolism  or  fecal 
storage.  This  assay  does  not  discriminate 
dietary  from  endogenous  heme.  The  capacity 
to  detect  proximal  gut  bleeding  reduces  its 
specificity  for  colorectal  cancer  screening  but 
makes  it  more  useful  for  evaluating  overall  GI 
bleeding  in  case  finding  for  iron  deficiency 
anemia. 

(3)  The  guaiac-based  test  is  the  most 
widely  used.  It  requires  the  peroxidase 
activity  of  an  intact  heme  moiety  to  be 
reactive.  Positivity  rates  fall  with  storage. 
Fecal  hydration  such  as  adding  a  drop  of 
water  increases  the  test  reactivity  but  also 
increases  false  positivity. 

Of  these  three  tests,  the  guaiac-based  test 
is  the  most  sensitive  for  detecting  lower 
bowel  bleeding.  Because  of  this  sensitivity,  it 
is  advisable,  when  it  is  used  for  screening,  to 
defer  the  guaiac-based  test  if  other  studies  of 
the  colon  are  performed  prior  to  the  test. 
Similarly,  this  test's  sensitivity  may  result  in 
a  false  positive  if  the  patient  has  recently 
ingested  meat.  Both  of  these  cautions  are 
appropriate  when  the  test  is  used  for 
screening,  but  when  appropriate  indications 
are  present,  the  test  should  be  done  despite 
its  limitations. 

HCPCS  Codes  (Alpha  numeric,  CPT  ®  AMA): 


Code 


Descriptor 


82270 


Blood,  occult;  feces,  1-3  simultaneous  determinations. 


Indications 

1.  To  evaluate  kno  vn 
alimentary  tract  cone  itions 
bleeding  into  the  int<  stinal 

2.  To  evaluate  une; : 

3.  To  evaluate  abn 
or  complaints  that  m 
loss  of  blood. 

4.  To  evaluate  patitnt  complaints  of  black 
or  red-tinged  stools. 


or  suspected 

that  might  cause 
tract, 
pected  anemia, 
rmal  signs,  symptoms, 
ght  be  associated  with 


Limitations 

1.  Code  82270  is  reported  once  for  the 
testing  of  up  to  three  separate  specimens 
(comprising  either  one  or  two  tests  per 
specimen). 

2.  In  patients  who  are  taking  non-steroidal 
anti-inflammatory  drugs  and  have  a  history 
of  gastrointestinal  bleeding  but  no  other 
signs,  symptoms,  oi;  complaints  associated 
with  gastrointeistinal  blood  loss,  testing  for 
occult  blood  may  generally  be  appropriate  no 
more  than  once  every  three  months. 


3.  When  testing  is  done  for  the  purpose  of 
screening  for  colorectal  cancer  in  the  absence 
of  signs,  symptoms,  conditions,  or 
complaints  associated  with  gastrointestinal 
blood  loss,  HCPCS  code  G0107  (Colorectal 
cancer  screening;  fecal-occult  blood  test,  1- 
3  simultaneous  determinations)  should  be 
used.  Coverage  of  colorectal  cancer  screening 
is  described  in  HCFA  Program  Memorandum 
Transmittal  No.  AB-97-24  (November,  1997). 

ICD-9-CM  Codes  Covered  by  Medicare 
Program 


Code 


Description 


004.0-.9 

005.0-.9 

006.0-.9 

007.0-9 

0O8.41-.49 

009.0-3  

014.00-.86 

022.2  

040.2  

123.0-9 

124  

127.0-9 

150.0-157.9  .... 

176.3 

197.4-.5 

197.8 

199.0 

204  00-91  

205  00-208.91 

211  0-.9 

228.04  

230.2-9 


Shigellosis. 

Other  food  poisoning  (bacterial). 

Amebiasis 

Other  protozoal  intestinal  diseases. 

Intestinal  infections  due  to  other  specified  bacteria. 

Ill  defined  intestinal  infections. 

Tuberculosis  of  intestines,  peritoneum,  and  mesenteric  glands. 

Gastrointestinal  anthrax. 

Whipple's  disease. 

Other  cestode  infection. 

Trichinosis. 

Other  intestinal  helminthiases. 

Malignant  neoplasm  of  digestive  organisms. 

Kaposi's  sarcoma,  gastrointestinal  sites. 

Secondary  malignant  neoplasm  of  intestines. 

Secondary  malignant  neoplasm  of  other  digestive  organs  and  spleen. 

Disseminated  malignant  neoplasm. 

Lymphoid  leukemia. 

Leukemia. 

Benign  neoplasm  of  other  parts  of  digestive  system. 

Hemangioma  of  intra-abdominal  structures. 

Carcinoma  in  situ  of  digestive  organs. 
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Code 


Description 


235.2 

235.5 

239.0 

280.0-.9 

285.0-9 

286.0-9 

287.0-9 

448.0 

455.0-.8 

456.0-21  

530.10-535.61 

536.2 

536.8-9 

537.0-.4 

537.82-83 

537.89  

555.0-558.9  .. 

560.0-.39 

562.10-.13  .... 

564.0-.9 

565.0-1  

569.0 

569.1  

569.3 

569.41-.49  .... 
569.84-85  .... 

571.0-9 

577.0 

577.0-.9 

578.0-9 

579.0 

579.8 

617.5 

780.71  

780.79 

783.0 

783.2  

787.01-03  .... 

787.1  

787.2 

787.7 

787.91  

787.99 

789.00-09  ... 
789.30-39  ... 
789.40-49  ... 

789.5 

789.60-69  ... 

790.92  

792.1  

793.6 

794.8 

863.0-90 

864.00-09  ... 
864.11-19  ... 
866.00-03  ... 
866.10-13  ... 

902.0 -.9  

926.11-19  ... 

926.8 

926.9 

964.2 

995.2  

VI 0.00-09  .. 

V12.00  

V12.72  

V58.61   

V58.69  

V67.51   


Neoplasm  of  uncertain  betiavior  of  stomach,  intestines,  and  rectum. 

Neoplasm  of  uncertain  tjehavior  of  other  and  unspecified  digestive  organs. 

Neoplasm  of  unspecified  nature,  digestive  system. 

Iron  deficiency  anemias. 

Other  and  unspecified  anemias. 

Coagulation  defects. 

Purpura  and  other  hemorrhagic  conditions. 

Hereditary  hemorrhagic  telangiectasia. 

Hemorrhoids. 

Esophageal  varices  with  or  without  mention  of  bleeding. 

Diseases  of  the  esophagus,  stomach,  and  duodenum. 

Persistent  vomiting. 

Dyspepsia  and  other  specified  and  unspecified  functional  disorders  of  the  stomach. 

Other  disorders  of  stomach  and  duodenum. 

Angiodysplasia  of  stomach  and  duodenum. 

Other  specified  disorders  of  stomach  and  duodenum. 

Non-infectious  enteritis  and  colitis. 

Intestinal  obstruction/impaction  without  mention  of  hernia. 

Diverticulosis/diverticulitis  of  colon. 

Functional  digestive  disorders,  not  elsewhere  classified. 

Anal  fissure  and  fistula. 

Anal  and  rectal  polyp. 

Rectal  prolapse. 

Hemorrhage  of  rectum  and  anus. 

Other  specified  disorders  of  rectum  and  anus. 

Angiodysplasia  of  intestine  with  or  wihout  mention  of  hemorrhage. 

Chronic  liver  disease  and  cirrhosis. 

Acute  pancreatitis. 

Diseases  of  the  pancreas. 

Gastrointestinal  hemontiage. 

Celiac  disease. 

Other  specified  intestinal  malabsorption. 

Endometriosis  of  intestine. 

Chronic  fatigue  syndrome. 

Other  malaise  and  fatigue. 

Anorexia. 

Abnormal  loss  of  weight. 

Nausea  and  vomiting. 

Heartburn. 

Dysphagia. 

Abnomrial  feces. 

Diarrhea. 

Other  symptoms  involving  digestive  system. 

Abdominal  pain. 

AtxJominal  or  pelvic  swelling,  mass,  or  lump. 

Abdominal  rigidity. 

Ascites. 

Abdominal  tenderness. 

Abnormal  coagulation  profile. 

Nonspecific  abnormal  findings  in  stool  contents. 

Nonspecific  abnonnal  findings  on  radiological  and  other  examination,  abdominal  area. 

Nonspecific  abnonnal  results  of  function  studies,  liver. 

Injury  to  gastrointestinal  tract. 

Injury  to  liver  without  mention  of  open  wound  into  cavity. 

Injury  to  liver  with  open  wound  into  cavity. 

Injury  to  kidney  without  mention  of  open  wound  into  cavity. 

Injury  to  kidney  with  open  wound  into  cavity. 

Injury  to  blood  vessels  of  atxJomen  and  pelvis. 

Crushing  injury  of  trunk,  other  specified  sites. 

Crushing  injury  of  tmnk,  multiple  sites. 

Crushing  injury  of  trunk,  unspecified  site. 

Poisoning  by  agents  primarily  affecting  blood  constituents,  anticoagulants. 

Unspecified  adverse  effect  of  drug,  medicinal,  and  biological  substance. 

Personal  history  of  malignant  neoplasm,  gastrointestinal  tract. 

Personal  history  of  unspecified  infectious  and  parasitic  disease. 

Personal  history  of  colonic  polyps. 

Long  term  (current)  use  of  anticoagulants. 

Long  term  (current)  use  of  other  medications. 

Following  treatment  with  high  risk  medication,  not  elsewhere  specified. 


including  retroperitoneum. 
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Reasons  for  Denial 

Note:  This  section 
the  Negotiated  Ruler 
section  includes  HCi  A 
longstanding  policie: 
informational  pu 

•  Tests  for 
performed  in  the  absence 
complaints,  or  perso 
injurv'  are  not  covere  1 
authorized  by  statute 
required  by  insuranc  ! 
establishments, 
other  third  parties. 

•  Tests  that  are  no 
necessarv  for  the  diai 


kvas  not  negotiated  by 
aking  Committee.  This 
s  interpretation  of  its 
and  is  included  for 
irpoies. 
screeni  ig  purposes  that  are 

of  signs,  symptoms, 
al  history  of  disease  or 
except  as  explicitly 
These  include  exams 
companies,  business 
government  agencies,  or 


Illness  or  injury  are 
the  statute. 

•  Failure  to  provict 
medical  necessity  of 
denial  of  claims.  Sue  i 
include  notes  docum  ;nt 


reasonable  and 
nosis  or  treatment  of  an 
covered  according  to 


rot 


documentation  of  the 
ests  may  result  in 
documentation  may 
ing  relevant  signs. 


symptoms  or  abnormal  findings  that 
substantiate  the  medical  necessity  for 
ordering  the  tests.  In  addition,  failure  to 
provide  independent  verification  that  the  test 
was  ordered  by  the  treating  physician  (or 
qualified  nonphysician  practitioner)  through 
documentation  in  the  physician's  office  may 
result  in  denial. 

•  A  claim  for  a  test  for  which  there  is  a 
national  coverage  or  local  medical  review 
policy  will  be  denied  as  not  reasonable  and 
necessary'  if  it  is  submitted  without  an  ICD- 
9-CM  code  or  narrative  diagnosis  listed  as 
covered  in  the  policy  unless  other  medical 
documentation  justifying  the  necessity  is 
submitted  with  the  claim. 

•  If  a  national  or  local  policy  identifies  a 
frequency  expectation,  a  claim  for  a  test  that 
exceeds  that  expectation  may  be  denied  as 
not  reasonable  and  necessary,  unless  it  is 
submitted  with  documentation  justifying 
increased  frequency. 


•  Tests  that  are  not  ordered  by  a  treating 
physician  or  other  qualified  treating 
nonphysician  practitioner  acting  within  the 
scope  of  their  license  and  in  compliance  with 
Medicare  requirements  will  be  denied  as  not 
reasonable  and  necessary. 

•  Failure  of  the  laboratory  performing  the 
test  to  have  the  appropriate  Clinical 
Laboratory  Improvement  Act  of  1988  (CLIA) 
certificate  for  the  testing  performed  will 
result  in  denial  of  claims. 

•  Tests  that  require  an  FDA  approval  or 
clearance  will  be  denied  as  not  reasonable 
and  necessary  if  FDA  approval  or  clearance 
has  not  been  obtained,  except  for  those 
having  a  Category  B  Investigational  Device 
Exemption  (IDE).  Coverage  of  Category  B  IDE 
devices  is  left  to  contractor  discretion.  (See 
60  FR  48425,  Sept.  19,  1995) 

ICD-9~CM  Codes  Denied 


Code 


Description 


798.0-798.9 

V15.85  

V16.1    


V16.2  

V16.4  

V16.5  

V16.6  

V16.7  

V16.8  

V16.9  

V17.0-V17.8  .. 
V18.0-V18.8  .. 
V19.0-V198  .. 
V200-V20.2  .. 
V28.0-V28.9  .. 
V50.0-V50.9  .. 

V53.2  

V60.0-V60.9  .. 

V62.0  

V62.1    

V65.0  

V65.1    

V68.0-V68.9  .. 
V70.0-V70.9  .. 
V73.0-V73.99 
V74.0-V74.9  .. 
V75.0-V75.9  .. 

V76.0  

V76.3  

V76.42-V76.9 
V77.0-V77.9  .. 
V78.0-V78.9  .. 
V79.0-V.79.9  . 
V80.0-V80.3  .. 
V81.0-V81.6  .. 
V82.0-V82.9  .. 


Sudden  death,  cause  unknown. 

Exposure  to  potentially  hazardous  body  fluids. 

Family  history  of  malignant  neoplasm,  trachea,  bronchus,  and  lung. 

Family  history  of  malignant  neoplasm,  other  respiratory  and  intrathoracic  organs. 

Family  history  of  malignant  neoplasm,  genital  organs. 

Family  history  of  malignant  neoplasm,  urinary  organs. 

Family  history  of  malignant  neoplasm,  leukemia. 

Family  history  of  malignant  neoplasm,  other  lymphatic  and  hematopoietic  neoplasms. 

Family  history  of  malignant  neoplasm,  other  specified  malignant  neoplasm. 

Family  history  of  malignant  neoplasm,  unspecified  malignant  neoplasm. 

Family  history  of  certain  chronic  disabling  diseases. 

Family  history  of  certain  other  specific  conditions. 

Family  history  of  other  conditions. 

Health  supervision  of  infant  or  child. 

Antenatal  screenings. 

Elective  surgery  for  purposes  other  than  remedying  health  states. 

Fitting  and  adjustment  of  hearing  aid. 

Housing,  household,  and  economic  circumstances. 

Unemployment. 

Adverse  effects  of  work  environment. 

Healthy  persons  accompanying  sick  persons. 

Persons  consulting  on  behalf  of  another  person. 

Encounters  for  administrative  purposes. 

General  medical  examinations. 

Special  screening  examinations  for  viral  and  chlamydia  diseases. 

Special  screening  examinations  for  bacterial  and  spirochetal  diseases. 

Special  screening  examination  for  other  infectious  diseases. 

Special  screening  for  malignant  neoplasms,  respiratory  organs. 

Special  screening  for  malignant  neoplasms,  bladder. 

Special  screening  for  malignant  neoplasms, (sites  other  than  breast,  cervix,  and  rectum). 

Special  screening  for  endocrine,  nutrition,  metabolic,  and  immunity  disorders. 

Special  Screening  for  disorders  of  blood  and  blood-forming  organs. 

Special  screening  for  mental  disorders. 

Special  screening  for  neurological,  eye,  and  ear  diseases. 

Special  screening  for  cardiovascular,  respiratory,  and  genitourinary  diseases. 

Special  screening  for  other  conditions. 


ICD-9-CM  Codes  Th^t  Do  Not  Support 
Medical  Necessity 

Code:  Descriptibn 

Any  ICD-9-CM  cole  not  listed  in  either  of 
the  ICD-9-CM  sections  above 


Sources  of  Informatic  n 

Ahlquist,  D.A..  "A]  iproach  to  the  patient 
with  occult  gastroint)  stinal  bleeding,"  in 
Tadatake,  Y.  (ed.),  Te  itbook  of 


Gastroenterology  (2nd  ed.),  1995,  J.B. 
Lippincott,  pp.  699-717. 

Tietz,  N.W.  (ed.),  Clinical  guide  to 
Laboratory  Tests  (3rd  ed.),  1995,  pp.452-454. 

Schleisenger,  M.H.,  Wall,  S.D.,  et  al..  "Part 
X.  Gastrointestinal  Diseases"  in  Wyngaarden, 
J.B,,  and  Smith,  L.H.  (eds.),  Cecil  Textbook  of 
Medicine  (18th  ed.),  1988,  W.B.  Saunders, 
pp.  656-807. 

Harrison's  Principles  of  Internal  Medicine 
(14th  ed.),  1998,  McGraw  Hill. 


Wallach.  J.,  Interpretation  of  Diagnostic 
Tests,  1996,  Little  Brown  and  Co. 

Illustrated  Guide  to  Diagnostic  Tests  (2nd 
ed.),  1997,  Springhouse  Corporation. 

Sleisenger  and  Fbrdtrans's  Gastrointestinal 
and  Liver  Disease  (6th  ed.),  1997,  W.B. 
Saunders. 

Coding  Guidelines 

1.  Any  claim  for  a  test  listed  in  "HCPCS 
CODES"  above  must  be  submitted  with  an 
ICD-9-CM  diagnosis  code  or  comparable 
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narrative.  Codes  that  describe  symptoms  and 
signs,  as  opposed  to  diagnoses,  should  be 
provided  for  reporting  purposes  when  a 
diagnosis  has  not  been  estabUshed  by  the 
physician.  (Based  on  Coding  Clinic  for  ICD- 
9-CM,  Fourth  Quarter  1995,  page  43.) 

2.  Screening  is  the  testing  for  disease  or 
disease  precursors  so  that  early  detection  and 
treatment  can  be  provided  for  those  who  test 
positive  for  the  disease.  Screening  tests  are 
performed  when  no  specific  sign,  symptom, 
or  diagnosis  is  present  and  the  patient  has 
not  been  exposed  to  a  disease.  The  testing  of 
a  person  to  rule  out  or  to  confirm  a  suspected 
diagnosis  because  the  patient  has  a  sign  and/ 
or  symptom  is  a  diagnostic  test,  not  a 
screening.  In  these  cases,  the  sign  or 
symptom  should  be  used  to  explain  the 
reason  for  the  test.  When  the  reason  for 


performing  a  test  is  because  the  patient  has 
had  contact  with,  or  exposure  to,  a 
communicable  disease,  the  appropriate  code 
from  category  VOl,  Contact  with  or  exposure 
to  communicable  diseases,  should  be 
assigned,  not  a  screening  code,  but  the  test 
may  still  be  considered  screening  and  not 
covered  by  Medicare.  For  screening  tests,  the 
appropriate  ICD-9-CM  screening  code  from 
categories  V28  or  V73-V82  (or  comparable 
narrative)  should  be  used.  (From  Coding 
Clinic  for  ICD-9-CM,  Fourth  Quarter  1996, 
pages  50  and  52) 

3.  A  three-digit  code  is  to  be  used  only  if 
it  is  not  further  subdivided.  Where  fourth- 
digit  and/or  fifth-digit  subclassifications  are 
provided,  they  must  be  assigned.  A  code  is 
invalid  if  it  has  not  been  coded  to  the  full 
number  of  digits  required  for  that  code. 


(From  Coding  Clinic  for  ICD-9-CM.  Fourth 
Quarter,  1995,  page  44.) 

4.  Diagnoses  documented  as  "probable," 
"suspected,"  "questionable,"  "rule-out."  or 
"working  diagnosis"  should  not  be  coded  as 
though  they  exist.  Rather,  code  the 
condition(s)  to  the  highest  degree  of  certainty 
for  that  encounter/visit,  such  as  signs, 
symptoms,  abnormal  test  results,  exposure  to 
communicable  disea.se  or  other  reasons  for 
the  visit.  (From  Coding  Clinic  for  1CD-9-CM. 
Fourth  Quarter  1995,  page  45.) 

5.  When  a  non-specific  lCD-9  code  is 
submitted,  the  underlying  sign,  symptom,  or 
condition  must  be  related  to  the  indications 
for  the  test  above. 

(FR  Doc.  00-4834  Filed  3-9-00;  8:45  am) 
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THE  [NTERIOR 


Bureau  of  Indian  Affairs 

Higher  Education  jworlrforce  Project 

agency:  Bureau  ol  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  1  atent  to  Implement 

Demonstration  Pre  ject. 


SUMMARY:  The  Bui  eau  of  Indian  Affairs 
is  announcing  the  intent  to  implement 
a  demonstration  p  oject.  Public  Law 
105-337,  Haskell  Indian  Nations 
University  (HINU)  and  Southwestern 
Indian  Polytechni  :  Institute  (SIPI) 
Administrative  Systems  Act  of  1998, 
Oct.  31,  1998,  alio  ms  HINU  to  conduct 
a  demonstration  p  -oject  to  test  the 
feasibility  and  des  irability  of  new 
personnel  manage  nent  poUcies  and 
procedures. 

DATES:  Implementation  of  this 
demonstration  pre  ject  will  begin  on 
October  1,  2000. 1  o  be  considered, 
written  comments  must  be  submitted  on 
or  before  April  10  2000:  an  informal 
public  hearing  wi  1  be  scheduled  as 
follows:  April  24,  2000  10  a.m.  to  12 
Noon  in  Lawrenct ,  Kansas.  At  the 
hearing,  parties  m  ly  present  their 
comments  on  the  )roject.  However, 
anyone  wishing  tc  testify  should  contact 
the  person  listed  inder  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  so  that 
HINU  can  plan  th  i  hearing  and  provide 
sufficient  time  for  all  parties  to  be 
heard.  Priority  wi  1  be  given  to  those  on 
the  schedule,  witl  i  others  speaking 
during  any  remaii  ling  time.  Each 
speaker  will  be  United  to  10  minutes. 
Written  conunent  i  may  be  submitted  to 
supplement  oral  t  jstimony  during  the 
public  comment  { eriod. 
ADDRESSES:  You  r  lay  send  comments  to 
Eddie  Lehman,  H  iskell  Indian  Nations 

of  the  President, 
Lawrence,  Kansas .  66046;  e-mail 
address:  elehman  ^ossl  .cc.haskell.edu. 

A  public  hearir  g  will  be  held  at  the 
following  locatioi  i:  Lawrence,  Kansas — 
Haskell  Indian  N<  tions  University, 
Haskell  Auditorii  m,  155  Indian  Ave., 
Lawrence  Kansas  66046. 
INFO  RMAT10N 


FOR  FURTHER 

proposed  demon; 
public  hearings: 
Indian  Nations 
Kansas  66046, 
address 


SUPPLEMENTARY 
Law  105-337 
culturally  sensitij^e 
education 
Nations  Universi 
the  commitment 
Government  to 


fin(  s 


I  tie 


CONTACT:  On 
i!  tration  project  and 

ie  Lehman,  Haskell 
U|iiversity,  Lawrence, 
1-749-8407;  e-mail 
elehman|@rossl  .cc.haskell.edu. 


IlkFORMATION:  Public 
that  the  provision  of 
curricula  for  higher 
s  at  Haskell  Indian 
V  is  consistent  with 
the  Federal 
fulfillment  of  treaty 


3fl 


obligations  to  Indian  tribes  through  the 
principle  of  self-determination  and  the 
use  of  Federal  resources.  It  further  finds 
that  giving  a  greater  degree  of  autonomy 
to  the  institution  while  maintaining  it  as 
an  integral  part  of  the  Bureau  of  Indian 
Affairs  will  facilitate  the  transition  of 
Haskell  Indian  Nations  University  to  a 
4-year  university. 

This  notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8. 

Dated:  March  2,  2000. 
Kevin  Cover, 
Assistant  Secretary— Indian  Affairs. 
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L  Executive  Summary 

The  project  was  designed  by  an 
Alternative  Persormel  System  (APS) 
Team,  under  the  authority  of  the  Interim 
President  of  HINU  and  the  Office  of 
Indian  Education  Programs,  Bureau  of 
Indian  Affairs.  There  are  three  major 
areas  of  change:  (a)  Institution- 
controlled  rapid  hiring;  (b)  a 
contribution-based  compensation 
system;  (c)  and  a  simplified  assignment 
process.  The  project  will  cover  all 
employees  at  HINU.  The  Department  of 


Interior  will  perform  extensive 
evaluation  of  the  project. 

n.  Introduction 


A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  greater  managerial 
control  over  personnel  processes  and 
functions  at  Uie  worksite  can  enhance 
the  effectiveness  of  a  higher  education 
workforce  and,  at  the  same  time,  expand 
the  opportunities  available  to  employees 
through  a  more  responsive  personnel 
system.  This  demonstration  project  will 
provide  managers  at  the  lowest  practical 
level  the  authority,  control,  and  the 
flexibility  they  need  to  provide  quality 
educational  opportunities  for  American 
Indian  students.  This  project  not  only 
provides  a  system  that  recognizes, 
rewards,  and  retains  employees  for  their 
contribution,  but  it  also  supports  their 
personal  and  professional  growth. 

B.  Problems  With  the  Present  System 

Haskell  Indian  Nations  University,  a 
Federal  higher  education  institution, 
provides  post-secondciry  education  to 
Native  American  students  from  across 
the  United  States.  To  do  this  effectively 
and  efficiently,  the  institution  must 
employ  top-quality  faculty, 
administrators,  support  staff,  and 
technical/specialist  workforce.  The 
current  personnel  system  must  be  re- 
engineered  to  provide  incentives  and 
rewards  to  employees  who  exhibit 
characteristics  of  educational  mastery, 
enthusiasm,  and  innovation,  and  who 
increase  their  contribution  to  the  higher 
education  mission  accordingly.  Hiring 
restrictions  and  overly  complex  job 
classifications  unduly  exhaust  valuable 
resources  (staff,  time,  and  budget),  and 
unnecessarily  detract  attention  from  the 
-  institution's  educational  mission. 
Managers  must  be  able  to  compete  with 
the  private  sector  for  the  best  talent  and 
be  able  to  make  timely  and  competitive 
job  offers  to  potential  employees.  Those 
same  managers  need  the  tools  to  reward 
employees  for  continuing  excellence  so 
that  the  higher  education  system  reflects 
a  quality  workforce.  The  current 
personnel  system  does  not  provide  an 
environment  that  motivates  employees 
to  continue  to  increase  their 
contribution  to  the  institution  and  its 
mission.  A  contribution-based 
compensation  system  wrill  help 
managers  acquire  motivational  tools  and 
provide  a  forum  in  which  to  apply 
them.  The  higher  education  process  is 
continually  changing  and  depends  on 
shared  expertise  of  a  highly  educated 
faculty  and  staff;  therefore,  managers 
can  implement  most  effective  strategies 
through  local  control  of  positions  and 
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their  classification.  Managers  need  the 
ability  to  move  employees  freely  within 
their  institution  to  meet  the  educational 
mission  and  to  provide  developmental 
opportunities  for  employees.  Managers 
at  present  have  only  limited  tools  to 
shape  the  workforce  to  ensure 
continued  growth  of  new  ideas, 
strategies,  and  state-of-the-art  skills  for 
the  21st  century. 

The  inflexibility  of  many  of  today's 
personnel  processes  and  the  diffused 
authority,  accountability,  and  approval 
chains  throughout  the  system  result  in 
a  workforce  that  cannot  posture  itself  for 
a  rapidly  changing  technological  and 
academic  environment.  This 
demonstration  is  designed  (1)  to  provide 
an  encouraging  environment  that 
promotes  the  growth  of  all  employees; 
and  (2)  to  improve  the  local  higher 
education  manager's  ability  and 
authority  to  manage  the  workforce 
effectively. 

C.  Changes  Required/Expected  Benefits 

This  project  will  demonstrate  that  a 
human  resources'  system  tailored  to  the 
mission  and  needs  of  a  higher  education 
institution  will  result  in:  (a)  Increased 
quality  in  the  higher  education 
workforce  and  the  educational  outcomes 
produced;  (b)  increased  timeliness  of 
key  personnel  processes,  especially 
hiring;  (c)  increased  retention  rates  of 
"excellent  contributors"  and  separation 
rates  of  "poor  contributors';  (d) 
increased  satisfaction  of  institutional 
customers  with  the  higher  education 
process  and  its  outcome;  and  (e) 
increased  satisfaction  with  the 
personnel  management  system  by 
customers/students,  employees  and 
tribal  communities. 

The  Higher  Education  Workforce 
Project  (HEWP)  builds  on  the  features  of 
demonstration  projects  at  the 
Department  of  Defense  Acquisition,  Air 
Force  Research  Laboratory,  Department 
of  the  Navy  (China  Lake),  and  National 
Institute  of  Standards  and  Technology 
(NIST).  The  long-standing  Department 
of  the  Navy  (China  Lake)  and  NIST 
demonstration  projects  have  produced 
impressive  statistics  on  job  satisfaction 
for  their  employees  versus  that  for  the 
Federal  workforce  in  general.  Therefore, 
in  addition  to  the  expected  benefits 
mentioned  above,  it  is  anticipated  that 
the  HEWP  will  result  in  more  satisfied 
employees  as  a  consequence  of  the 
proposed  demonstration  project's  hiring 
procedures,  classification  accuracy,  pay 
equity,  and  fairness  of  performance 
management.  A  full  range  of  measures 
will  be  collected  during  project 
evaluation. 


D.  Participating  Institutions 

The  Higher  Education  Workforce 
Project  (HEWP)  will  cover  Haskell 
Indian  Nations  University,  an 
institution  of  higher  education  of  the 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs.  HINU  is  located  in 
Lawrence,  Kansas. 

E.  Participating  Employees 

In  determining  the  scope  of  the 
demonstration  project,  primary 
consideration  was  given  to  the  number 
and  diversity  of  occupations  within  the 
Higher  Education  Workforce  Project, 
which  includes  professional  employees 
and  the  supporting  personnel.  The 
project  provides  for  adequate 
development  and  testing  of  the 
Contribution-based  Compensation  and 
Assessment  System  (CCAS).  The  intent 
of  this  project  is  to  provide  the 
institution  with  increased  control  and 
accountability  for  the  covered 
workforce.  Therefore,  the  decision  was 
made  to  include  all  General  Schedule 
(GS)  and  Wage  Grade  System  (WG) 
positions.  Employees  covered  under  the 
Performance  Management  and 
Recognition  System  Termination  Act 
(pay  plan  code  GM)  are  General 
Schedule  employees  and  are  covered 
under  the  demonstration  project. 

F.  Bargaining  Units 

Of  the  207  HINU  employees,  all 
except  managerial  employees  are  under 
union  representation  by  the  National 
Federation  of  Federal  Employees  union 
and  are  covered  by  a  negotiated 
National  Agreement.  At  the  time  of 
publishing  the  Indian  Educators 
Federation  union  had  been  certified  as 
the  bargaining  unit,  but  the  certification 
had  not  become  effective  because  of 
appeals  by  NFFE.  The  recent  NFFE 
agreement  will  be  recognized  as  the 
applicable  agreement  until  such  time  as 
the  appeal  process  is  completed;  a 
union  is  identified  as  the  representative; 
and/or  a  new  agreement  is  reached  in 
accordance  with  the  specific 
requirements  under  Public  Law  1 05- 
337.  All  applicants  for  employment 
with,  all  eligibles  and  employees  of,  and 
all  positions  in  or  under  HINTU  shall  be 
included  in  this  demonstration  project. 
Any  collective-bargaining  agreement  in 
effect  on  the  day  before  this 
demonstration  project  commences  shall 
continue  to  be  recognized  by  HINU  until 
such  date  of  a  new  negotiated 
agreement,  as  may  be  determined  by 
mutual  agreement  of  the  parties. 

G.  Project  Design 

In  1996,  after  several  years  of 
planning  and  research.  HINU  submitted 
legislation  to  Congress  for  developing  a 


different  higher  education  personnel 
system.  In  1997  SIPI  submitted 
legislation  to  Congress  proposing  an 
alternative  personnel  system.  In  1998, 
the  two  pieces  of  legislation  were  joined 
due  to  the  similarity  of  the  two  higher 
education  schools'  missions  and 
identification  of  similar  problems  with 
acquiring  personnel.  Public  Law  105- 
337,  Oct.  31,  1998,  authorized  each 
institution  to  carry  out  a  demonstration 
project  for  developing  a  higher 
education  alternative  personnel  system. 
A  joint  Steering  Committee  was 
established  in  September  1999  as  the 
governing  body  for  the  project.  Members 
on  the  Steering  Committee  represented 
both  institutions  and  the  Office  of 
Indian  Education  Programs,  BIA.  An 
Alternative  Personnel  System  Team  was 
established  in  October  1999,  made  up  of 
employees  from  SIPI  and  HINU  to 
design  and  develop  the  demonstration 
project  that  would  test  a  new  personnel 
system  for  use  at  SIPI  and  HINU.  The 
APS  team  presented  recommendations 
for  a  new  system  to  the  Steering 
Committee  in  December  ]  999  for 
approval.  BIA,  OIEP  subsequently 
determined  that  the  two  institutions 
could  develop  individual  alternative 
persormel  systems  and  the  Steering 
Committee  was  disbanded.  HINU 
continued  to  use  its  APS  team  to  design 
this  project.  The  APS  team  developed 
an  alternative  persormel  system  that 
represents  sweeping  changes  in  the 
entire  spectrum  of  human  resources 
management  for  HINU.  Several  of  the 
initiatives  are  designed  to  assist  the 
institution  in  hiring  the  best  people  to 
fulfill  mission  requirements.  Others 
focus  on  developing,  motivating,  and 
equitably  compensating  employees 
based  on  their  contribution  to  the 
mission.  Initiatives  to  effectively 
manage  workforce  turnover  and 
maintain  institutional  excellence  were 
also  developed. 

Public  Law  105-337  authorizes  HINU 
to  test  alternative  benefits  systems. 
Though  no  changes  have  been  made  to 
the  existing  benefits  systems  in  this 
publication.  HINU  reserves  the  right  to 
test  alternative  benefits  systems  in  the 
future  in  accordance  with  the  provisions 
of  Public  Law  105-337. 

A.  Hiring  and  Appointment  Authorities 

1.  Simplified,  Accelerated  Hiring 

The  complexity  of  the  current  system 
and  various  hiring  restrictions  create 
delays;  hamper  management's  ability  to 
hire,  develop,  realign,  and  retain  a 
quality  workforce  that  is  reflective  of  the 
institution's  mission  statement;  and 
inhibit  a  quick  response  to  the 
technological,  economic  and 
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Veteran's  preference  eligibles  meeting 
basic  (minimxmi)  qualifications  will 
receive  an  additional  five  or  ten  points 
(depending  on  their  preference 
eligibility)  added  to  the  minimum 
scores  identified  above.  Applicants  will 
be  placed  in  one  of  the  following  quality 
groups  based  on  their  numerical  score 
including  any  preference  points: 
Basically  Qualified  (score  of  70  to  79); 
Highly  Qualified  (score  of  80  to  89);  or 
Superior  (score  of  90  and  above).  The 
names  of  veterans'  preference  eligibles 
will  be  entered  ahead  of  others  having 
the  same  numerical  score.  The  names  of 
Indian  preference  eligibles  will  be 
placed  at  the  top  of  the  Superior  quality 
group. 

For  professional  positions  at  the  basic 
rate  of  pay  equivalent  to  GS-9  and 
above,  applicants  will  be  referred  by 
quality  groups  in  the  order  of  the 
numerical  ratings,  including  any 
veterans'  preference  points.  For  all  other 
positions,  (i.e.,  other  than  professional 
positions  at  the  equivalent  of  GS-9  and 
above),  veterans'  preference  eligibles 
with  a  compensable  service-connected 
disability  of  ten  percent  or  more  who 
meet  basic  (minimum)  eligibility  will  be 
listed  at  the  top  of  the  highest  group 
certified. 

For  GS-9  academic  and 
administrative  positions,  hiring 
committees  will  convene  to  review  the 
applications  on  the  certification  list.  In 
accordance  with  academic  procedures, 
hiring  committees  will  recommend  a 
ranked  preference  list  to  the  hiring 
officials. 

All  applicants  in  the  highest  group 
will  be  certified.  If  there  is  an 
insufficient  number  of  applicants  in  the 
highest  group,  applicants  in  the  next 
lower  group  may  then  be  certified; 
should  this  process  not  yield  a  sufficient 
number,  groups  will  be  certified 
sequentially  until  a  selection  is  made  or 
the  qualified  pool  is  exhausted.  When 
two  or  more  groups  are  certified, 
applicants  will  be  identified  by  quality 
group  (i.e.,  Superior,  Highly  Qualified, 
Basically  Qualified)  in  the  order  of  their 
numerical  scores.  Indian  preference 
eligibles  will  be  placed  at  the  top  of  the 
Superior  group.  Passing  over  any 
veteran's  preference  eligible(s)  to  select 
a  non-preference  eligible  requires 
approval  under  current  pass-over  or 
objection  procedures. 

"The  on-site  Personnel  Director  will 
serve  as  a  consultant  dining  the  hiring 
process,  overseeing  Indian  and  veterans' 
preference,  timely  processing  of 
paperwork,  and  other  procedures  that 
ensure  lawful  and  equitable  procedures 
for  all  applicants.  The  hiring  process 
will  reflect  the  merit  principles. 


(b)  Scholastic  Achievement 
Appointment 

This  demonstration  project 
establishes  a  Scholastic  Achievement 
Appointment  that  provides  the 
authority  to  appoint  candidates  with 
degrees  to  positions  with  positive 
education  requirements.  Candidates 
may  be  appointed  under  this  procedure 
if:  (1)  They  meet  the  minimum 
standards  for  the  positions  as  published 
in  OPM's  Operating  Manual 
"Qualification  Standards  for  General 
Schedule  Positions,"  plus  any  selective 
factors  stated  in  the  vacancy 
announcement;  (2)  the  occupation  has  a 
positive  education  requirement;  (3)  the 
candidate  has  a  cumulative  grade  point 
average  (GPA)  of  3.5  or  better  (on  a  4.0 
scale)  in  those  courses  in  those  fields  of 
study  that  are  specified  in  the 
Qualification  Standards  for  the 
occupational  series  and  an  overall 
undergraduate  GPA  of  at  least  3.0  on  a 
4.0  scale;  and  (4)  the  appointment  is 
into  a  position  at  a  pay  level  lower  than 
the  top  step  of  GS-7.  Appointments  may 
also  be  made  at  the  equivalent  of  GS- 
9  through  GS-11  on  the  basis  of 
graduate  education  and  experience,  but 
with  the  requirement  of  a  GPA  of  at 
least  3.7  on  a  scale  of  4.0  for  graduate 
courses  in  the  field  of  study  required  for 
the  occupation.  Indian  preference  and 
veterans'  preference  procedures  will 
apply  when  selecting  candidates  under 
this  authority.  Preference  eligibles  who 
meet  the  above  criteria  will  be 
considered  ahead  of  non-preference 
eligibles.  Passing  over  any  preference 
eligibles(s)  to  select  a  non-preference 
eligible  requires  0PM  approval  under 
cmrent  objection  procedures.  This 
authority  allows  for  competitive 
appointment  to  positions  at  the 
broadband  level  D. 

2.  Permanent  and  Contingent 
Appointment  Authorities 

The  educational  work  envirorunent  is 
seriously  affected  by  variable  workload 
and  mission  changes  that  require 
flexibility  not  only  in  workforce 
niunbers  but  required  skills  and 
knowledge.  The  current  personnel 
system  is  unable  to  adapt  the  workforce 
rapidly  to  these  changes.  This 
demonstration  project  provides  a 
method  to  adjust  the  workforce  as 
needed.  Under  this  demonstration 
project  there  are  two  appointment 
options:  permanent  and  contingent 
appointments.  The  permanent 
appointment  replaces  the  existing  career 
and  career-conditional  appointments. 
The  contingent  appointment  is  a  new 
appointment  authority  that  is  based 
roughly  on  the  existing  term 
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appointment  to  provide  flexible  hiring 
practices  for  HINU.  All  contingent 
appointments  will  be  temporary.  All 
employees  imder  these  two 
appointments  will  be  eligible  for 
benefits  under  the  guidelines  of  the 
demonstration  project,  provided  the 
appointment  is  the  duration  of  at  least 
one  year.  Benefits  are  the  same  as  those 
currently  afforded  permanent 
employees.  An  academic  year  is 
considered  equivalent  to  a  calendar  year 
for  academic  appointments. 

Institutions  may  make  a  contingent 
appointment  for  a  period  that  is 
expected  to  last  up  to  a  year,  but  not  to 
exceed  four  years.  Reasons  for  making  a 
contingent  appointment  include,  but  are 
not  limited  to,  carrying  out  special 
project  work;  staffing  new  or  existing 
programs  of  limited  duration;  filhng  a 
position  in  activities  imdergoing  review 
for  reduction  or  closure;  and  replacing 
permanent  employees  who  have  been 
temporarily  assigned  to  another 
position,  are  on  extended  leave,  or  have 
entered  military  service.  Selections  for 
contingent  appointments  for  less  than 
one  year  will  be  non-competitive. 
Selections  for  contingent  appointments 
of  one  year  or  more  will  be  made  under 
competitive  examining  processes. 
Employees  hired  imder  a  one-year  or 
more,  contingent  appointment  authority 
are  temporary,  but  may  be  eligible  for 
conversion  to  permanent  appointment. 
To  be  converted,  the  employee  must  (1) 
have  been  selected  for  the  1  year  or 
more  contingent  position  under 
competitive  procedures,  with  the 
announcement  specifically  stating  that 
the  individual(s)  selected  for  the 
contingent  position(s)  may  be  eligible 
for  conversion  to  permanent 
appointment  at  a  later  date;  (2)  must 
have  participated  in  at  least  one  cycle  of 
the  contribution-based  assessment 
process;  and  (3)  be  selected  under  merit 
promotion  procedures  for  the 
permanent  position.  Service  under  a 
contingent  appointment  immediately 
prior  to  a  permanent  appointment  may 
be  applied  toward  the  probationary 
period  at  the  discretion  of  the  manager, 
provided  contribution  is  adequate  and 
the  permanent  position  is  in  Uie  same 
career  path  as  the  contingent 
appointment.  The  institution  may  place 
a  contingent  employee  in  any  other 
contingent  position,  provided  the 
employee  meets  the  qualifying 
requirements  of  that  position.  However, 
such  reassignment  will  not  serve  to 
extend  the  appointment  beyond  the 
original  contingent  appointment  time 
period.  Professional  conversions  will 
require  review  by  appropriate  peers. 
Contingent  and  permanent 


appointments  may  be  used  for  part-time 
and  full-time  purposes.  The  contingent 
appointment  may  not  be  used  to  replace 
or  substitute  for  work  performed  by 
employees  occupying  regular  positions 
required  to  perform  the  mission  of  the 
institution,  but  may  be  used  to 
supplement  regular  positions  work 
activities. 

3.  Modified  Probationary  Period 

For  employees  in  the  Professional  and 
Technical/Specialist  career  paths,  the 
current  one-year  probationary  period 
does  not  always  provide  managers  the 
time  needed  to  properly  assess  the 
contribution  and  conduct  of  new  hires 
in  the  higher  education  environment. 
New  hires  may  be  involved  in  extended 
training,  degree  completion  and/or 
educational  assignments  away  from 
their  normal  institution.  A  means  of 
extending  the  opportunity  for 
management  to  review  and  evaluate  the 
contribution  and  potential  of  new  hires 
is  needed.  Expansion  of  the  current  one- 
year  probationary  period  affords 
management  better  control  over  the 
quality  of  employees  required  to  meet 
mission  needs  and  provide  sufficient 
opportunity  to  evaluate  contribution 
during  the  beginning  of  a  career. 
Permanent  employees  will  fulfill  a 
maximum  of  three  years  probation  that 
may  be  decreased  to  not  less  than  one 
year.  All  newly  hired  employees  may  be 
subject  to  an  extension  of  their 
probationary  period  equal  to  the  length 
of  any  educational/training  assignment 
that  places  the  employee  outside  normal 
supervisory  review.  The  modified 
probationary  period  applies  to  new 
hires  or  those  who  do  not  have 
reemployment  or  reinstatement 
eligibility.  Aside  from  extending  the 
probationary  period,  all  other  features  of 
the  current  probationary  period  are 
retained.  Probationary  employees  will 
be  terminated  when  they  fail  to 
demonstrate  proper  conduct,  technical 
competency,  and/or  adequate 
contribution  for  continued  employment. 
When  a  supervisor  decides  to  terminate 
an  employee  serving  a  probationary 
period  because  his/her  work 
contribution  or  conduct  during  that 
period  fails  to  demonstrate  fitness  or 
qualifications  for  continue  employment, 
the  supervisor  shall  terminate  the 
employee's  services  by  written 
notification  thirty  days  prior  to  the 
effective  date  of  the  action.  Probationary 
employees  will  receive  all  the  benefits 
of  the  non-probationary  permanent 
employees,  with  the  exception  that  they 
may  be  separated  without  due  cause. 
After  fulfilling  the  probationary 
requirements,  an  employee  will  not  be 


separated  without  full  substantive  and 
procedural  rights. 

4.  Voluntary  Emeritus  Program 

Under  the  demonstration  project,  the 
President  of  HINU  has  the  authority  to 
offer  retired  or  separated  individuals 
voluntary  assignments  in  the  institution 
and  to  accept  the  gratuitous  services  of 
those  individuals.  Voluntary  Emeritus 
Program  assignments  are  not  considered 
employment  by  the  Federal  Government 
(except  as  indicated  below).  Thus,  such 
assignments  do  not  affect  an  employee's 
entitlement  to  buy-outs  or  severance 
payments  based  on  earlier  separation 
from  Federal  Service.  This  program  may 
not  be  used  to  replace  or  substitute  for 
work  performed  by  employees 
occupying  regular  positions  required  to 
perform  the  mission  of  the  institution. 

The  Voluntary  Emeritus  Program  will 
ensure  continued  quality  higher 
education  by  allowing  retired 
employees  to  retain  a  presence  in  the 
HINU  education  commiuiity. 
Experienced  workers  will  be  available  to 
enrich  the  institution's  educational 
mission  through  mentorships  and  other 
service. 

To  be  accepted  into  the  Voluntary 
Emeritus  Program,  a  volunteer  must  be 
recommended  to  the  President  by  one  or 
more  HINU  education  managers.  No  one 
who  applies  is  entitled  to  an  emeritus 
position.  The  President  must  document 
the  decision  process  for  each  applicant 
{whether  accepted  or  rejected)  and 
retain  the  documentation  throughout 
the  assignment.  Documentation  of 
rejections  will  be  maintained  for  two 
years. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  Federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  affected  while  the 
volunteer  is  serving  in  emeritus  status. 
Retired  or  separated  Federal  employees 
may  accept  an  emeritus  position 
without  a  "break  in  service"  or 
mandatory  waiting  period. 

Voluntary  Emeritus  Program 
volimteers  will  not  be  permitted  to 
monitor  contracts  on  behalf  of  the 
Government  but  may  participate  on  any 
contract  if  no  conflict  of.interest  exists. 
The  volunteer  may  be  required  to 
submit  a  financial  disclosure  form 
annually  and  will  not  be  permitted  to 
participate  on  any  contracts  where  a 
conflict  of  interest  exists. 

An  agreement  will  be  established  by 
the  volunteer,  the  President,  and  the 
Personnel/Human  Resources  Office.  The 
agreement  must  be  finalized  before  the 
assumption  of  duties  and  shall  include: 

(a)  a  statement  that  the  service 
provided  is  gratuitous,  does  not 
constitute  an  appointment  in  the  Civil 
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the  volunteer  will 
employee  for 


volunteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay, 
and  leave  as  a  result  of  being  a  member 
of  the  Voluntary  Emeritus  Program  a 
provision  allowing  either  party  to  void 
the  agreement  with  ten  days'  written 
notice  and; 

(I)  the  level  of  security  access 
required. 

B.  Broad  banding 

1.  Broadband  Levels 

Broad  banding  system  will  replace  the 
current  General  Schedule  (GS)  and 
Wage  Grade  structure.  Currently,  the  15 
grades  of  the  General  Schedule  are  used 
to  classify  positions  and,  therefore,  to 
set  pay.  "The  General  Schedule  covers  all 
white-collar  work — administrative, 
technical,  clerical,  and  professional.  The 
Wage  Grade  System  covers  all  blue- 
collar  work  —  mechanical,  technical, 
and  manual  labor. 

Occupations  with  similar 
characteristics  will  be  grouped  together 
into  three  career  paths  with  broadband 
levels  designed  to  facilitate  pay 
progression  and  to  allow  for  more 
competitive  recruitment  of  quality 
candidates  at  differing  rates. 
Professional,  Technical/Specialist  and 
Support  designate  career  paths  as 
depicted  in  TABLE  I.  Competitive 


promotions  will  be  less  frequent,  and 
movement  through  the  broadband  levels 
will  be  a  more  seamless  process  than 
under  current  procedures.  Like  the 
broadband  systems  used  at  the 
Department  of  the  Navy  (China  Lake) 
and  the  National  Institute  of  Standards 
and  Technology  (NIST)  permanent 
demonstration  projects,  advancement 
within  the  system  is  contingent  on 
merit. 

There  will  be  five  broadband  levels  in 
the  demonstration  project,  labeled  I,  IL 
III,  IV,  and  V.  Levels  I  through  FV  will 
include  the  current  grades  of  GS-01 
through  GS-15.  These  are  the  grades  in 
which  the  workforce  employees  are 
currently  found.  Wage  grade 
compensation  levels  were  converted  to 
GS  grade,  then  the  GS  grades  was  used 
in  setting  the  upper  and  lower  dollar 
limits  of  the  broadband  levels;  however, 
once  the  employees  are  moved  into  the 
demonstration  project,  GS  and  WG 
grades  will  no  longer  apply.  Broadband 
level  V  is  reserved  for  the  position  of 
President  of  HINU  and  is  limited  by 
compensation  equivalent  to  Executive 
Level  III.  The  three  career  paths  and 
their  associated  broadband  levels  are 
shown  in  TABLE  I. 
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maximum  rates  of  the  broadband  levels 
will  also  move  up.  Individual 
employees  receive  pay  increases  based 
on  their  assessments  xmder  the 
Contribution-based  Compensation  and 
Assessment  System  (CCAS).  Since  pay 
progression  through  the  levels  depends 
on  contribution,  there  will  be  no 
scheduled  within-grade  increases 
(WGIs)  or  scheduled  general  pay 


increases  for  employees  once  the  Broad 
banding  system  is  in  place.  Currently  no 
special  salary  rates  are  in  effect  at  HINU. 
However,  if  a  position  is  created  that 
falls  imder  a  special  salary  rate,  that  rate 
will  be  converted  to  a  broadband  level 
comparable  to  the  special  salary  rate 
and  that  special  salary  rate  will  no 
longer  be  applicable  to  the   * 
demonstration  project  employee. 
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Employees  will  receive  the  locality  pay 
of  their  geographical  area. 

Newly  hired  personnel  entering  the 
system  will  be  employed  at  a  level 
consistent  with  the  expected  basic 
qualifications  for  the  level,  as 
determined  by  rating  against 
qualification  standards.  Salaries  of 
individual  candidates  will  be  based  on 
academic  qualifications  and/or  work 
experience.  The  hiring  official  will 
determine  the  starting  salary  based  upon 
available  labor  market  considerations 
relative  to  special  qualifications 
requirements,  scarcity  of  qualified 
applicants,  programmatic  urgency,  and 
education/experience  of  the  new 
candidates.  In  addition  to  the  flexibility 
available  under  the  Broad  banding 
system,  the  authorities  for  retention, 
recruitment,  and  relocation  payments 
granted  under  the  Federal  Employees' 
Pay  Comparability  Act  of  1990  (FEPCA) 
can  also  be  used. 

The  use  of  Broad  banding  provides  a 
stronger  link  between  pay  and 
contribution  to  the  mission  of  the 
institutions.  It  is  simpler,  less  time 
consuming,  and  less  costly  to  maintain. 
In  addition,  such  a  system  is  more  easily 
understood  by  managers  and  employees, 
is  easily  delegated  to  managers, 
coincides  with  recognized  career  paths, 
and  complements  the  other  persoimel 
management  aspects  of  the 
demonstration  project. 

2.  Simplified  Assignment  Process 

Today's  envirorunent  of  downsizing 
and  workforce  transition  mandates  that 
the  institution  has  maximum  flexibility 
to  assign  individuals.  Broad  banding 
enables  the  institution  to  have  the 
maximum  flexibility  to  assign  an 
employee  within  broad  descriptions, 
consistent  with  the  needs  of  the 
institutions  and  the  individual's 
qualifications.  Assigimaents  may  be 
accomplished  as  realignments  and  do 
not  constitute  a  position  change.  For 
instance,  a  technical  expert  can  be 
assigned  to  any  project,  task,  or  function 
requiring  similar  technical  expertise. 
Likewise,  a  manager  could  be  assigned 
to  manage  any  similar  function  or 
institution  consistent  with  that 
individual's  qualifications.  This 
flexibility  allows  broader  latitude  in 
assigrmients  and  further  streamlines  the 
administrative  process  and  system. 

C.  Classification 

1.  Occupational  Series 

The  present  General  Schedule 
classification  system  has  434 
occupational  series  that  are  divided  into 
22  occupational  groups.  The  present 
Federal  Wage  classification  system  has 


39  key  ranking  jobs.  The  HEWP 
currently  covers  numerous  series  and 
key  ranking  jobs  in  the  22  occupational 
groups  and  Federal  Wage  System.  These 
occupational  series  and  key  ranking  jobs 
will  be  maintained  throughout  the 
demonstration  project. 

2.  Classification  Standards 

The  present  system  of  OPM 
classification  standards  will  be  used  for 
identification  of  proper  series  and 
occupational  titles  of  positions  within 
the  demonstration  project.  References  in 
the  position  classification  standards  to 
grade  critei"ia  will  not  be  used  as  part  of 
the  demonstration  project.  Rather,  the 
CCAS  broadband  level  factors,  as 
aligned  in  the  three  career  paths,  will  be 
used  for  the  purpose  of  broadband  level 
determination.  Under  the  demonstration 
project,  each  broadband  level  will  be 
represented  by  a  set  of  descriptors. 

3.  Classification  Authority 

Under  the  HEWP,  the  President  {or 
equivalent)  will  have  delegated 
classification  authority  and  may  re- 
delegate  this  authority  to  subordinate 
management  levels.  Re-delegated 
classification  approval  must  be 
exercised  at  least  one  management  level 
above  the  first-line  supervisor  of  the 
position  under  review,  except  in  the 
case  of  those  employees  reporting 
directly  to  the  president  or  equivalent. 
First-line  supervisors  will  provide 
classification  recommendations.  The 
Personnel  Director  will  provide  on- 
going consultation  and  guidance  to 
managers  and  supervisors  throughout  he 
classification  process. 

4.  Statement  of  Duties  and 
Requirements 

Under  the  demonstration  project's 
classification  system,  a  new  statement  of 
duties  and  requirements  (SDR)  will 
replace  the  current  position  description. 
The  SDR  will  combine  the  position 
information,  staffing  requirements,  and 
contribution  expectations  into  a  single 
document.  The  new  SDR  will  include  a 
description  of  job-specific  information, 
reference  the  CCAS  broadband  level 
descriptors  for  the  assigned  broadband 
level,  and  provide  other  information 
pertinent  to  the  job.  Supervisors  may 
use  a  computer-assisted  process  to 
produce  the  SDR.  The  objectives  in 
developing  the  new  SDR  are  to:  (a) 
Simplify  the  descriptions  and  the 
preparation  process  through 
automation;  (b)  provide  more  flexibility 
in  work  assignments;  and  "  provide  a 
more  useful  tool  for  other  functions  of 
personnel  management,  e.g., 
recruitment,  assessment  of  contribution, 


employee  development,  and  reduction 
in  force. 

5.  Fair  Labor  Standards  Act 

Fair  Labor  Standards  Act  (FLSA) 
exemption  or  non-exemption 
determinations  will  be  made  consistent 
with  criteria  found  in  5  CFR  (Code  of 
Federal  Regulations)  part  551. 

All  employees  are  covered  by  the 
FLSA  unless  they  meet  criteria  for 
exemption.  Positions  will  be  evaluated 
as  needed  by  comparing  the  duties  and 
responsibilities  assigned  the  broadband 
level  descriptors  for  each  broadband 
level,  and  the  5  CFR  part  551  FLSA 
criteria. 

6.  Classification  Appeals 

An  employee  may  appeal  the 
occupational  series,  title,  or  broadband 
level  of  his/her  own  position  at  any 
time.  An  employee  must  formally  raise 
the  areas  of  concern  to  supervisors  in 
the  immediate  chain  of  command,  either 
verbally  or  in  writing.  If  an  employee  is 
not  satisfied  with  the  supervisory 
response,  he  or  she  may  then  appeal  to 
the  Haskell  Classification  Appeals 
Panel.  Time  periods  for  case  processing 
under  5  CFR  511.605  apply. 

An  employee  may  not  appeal  the 
accuracy  of  the  SDR  document,  the 
demonstration  project  classification 
criteria,  or  the  pay-setting  criteria;  the 
propriety  of  a  salary  schedule;  or 
matters  grievable  under  an 
administrative  or  negotiated  grievance 
procedure  or  an  alternative  dispute 
resolution  procedure. 

The  evaluation  of  classification 
appeals  imder  this  demonstration 
project  is  based  upon  the  demonstration 
project  classification  criteria.  Case  files 
will  be  forwarded  for  adjudication 
through  the  personnel/hiunan  resources 
office  and  will  include  copies  of 
appropriate  demonstration  project 
criteria. 

D.  Contribution-Based  Compensation 
and  Assessment  System 

1 .  Overview 

The  purpose  of  the  Contribution- 
based  Compensation  and  Assessment 
System  (CCAS)  is  to  provide  an 
equitable  and  flexible  method  for 
assessing  and  compensating  the  higher 
education  workforce.  CCAS  allows  for 
more  employee  involvement  in  the 
performance  assessment  process, 
increases  communication  between 
supervisors  and  employees,  promotes  a 
clear  accountability  of  contribution  by 
each  employee,  facilitates  employee 
progression  tied  to  institutional 
contribution,  and  provides  an 
understandable  basis  for  salary  changes. 
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CCAS  goes  beyo  id  a  performance- 
based  rating  syster  i.  It  measures  the 
employee's  contril  ution  to  the  mission 
and  goals  of  the  in  ititution,  rather  than 
how  well  the  emp  oyee  performed  a  job 
as  defined  by  a  pei  formance  plan.  Past 
experience  with  tt  e  existing 
performance  appn  isal  system  indicates 
that  performance  [  lans  are  often 
tailored  to  the  ind  vidual's  level  of 
previous  performance.  Hence,  an 
employee  may  ha^  e  been  rewarded  by 
salary  step  increas  3S  for  accomplishing 
a  satisfactory  leve  of  performance 
against  a  diminish  ing  set  of 
responsibilities.  C  ^'.AS  promotes  salary 
adjustment  decisi(  ns  made  on  the  basis 
of  an  individual's  averall  annual 
contribution  wher  compared  to  all  other 
employees  and  le\  el  of  compensation. 
Therefore,  larger-t  lan-average  salary 
increases  are  poss  ble  for  employees 
who  are  determin  id  to  be  "under 
compensated — be  ow  the  rails"  and 
smaller-than-aver  ge  increases  are 
permitted  for  emp  loyees  who  are 
deemed  to  be  "ov(  ir  compensated — 
above  the  rails"  ir  relationship  to  their 
institutional  conti  ibutions. 

An  employee's  )erformance  is  a 
synthesis  of  contr  butions  that 
determines  the  ov  srall  contribution 
score  (OCS).  Cont  ibution  is  measured 
by  using  a  set  of  s  x  factors,  each  of 
which  is  relevant  to  the  success  of  the 
educational  instit  ition.  The  description 
for  each  factor  wi  1  have  five  levels. 
Criteria  for  achiev  ing  these  levels  will 
be  determined  by  each  organizational 
unit,  such  as  an  a  :ademic  department, 
within  the  school  Taken  together,  these 
factors  capture  th !  critical  content  of 
jobs  in  each  caree  r  path.  The  factors 
may  not  be  modif  ed  or  supplemented. 
These  factors  are  he  same  as  those  used 
to  classify  a  posit  on  at  the  appropriate 
broadband  level,  i/ariable  weights  may 
be  applied  to  the  >Lx  factors  for  different 
job  categories. 

The  total  comp  jnsation  or  pay  system 
is  an  important  ii  dicator  of  what  an 
organization  beli  sves  is  important  to  its 
success.  A  well-c  esigned  compensation 
system  provides  ii  battery  of  tools  to 
support  organiza  ional  goals  and 
outcomes.  The  d(  sign  should  be 
strategic,  flexible  and  customer- 
focused.  The  cur  ent  compensation 
system,  because  1 1  was  implemented  in 
a  piecemeal  fash:  on  for  a  hierarchical 
organization,  do(  s  not  relate  to 
educational  neec  s  and  is  cumbersome. 
The  demonstratii  »n  project  will  test  a 
compensation  sy  stem  that  is  able  to 


change  based  on  the  needs  of  the  entire 
organization,  of  the  taxpayer,  and  of  the 
student  being  served. 

Employees  in  all  five  broadband 
levels  will  have  the  same  factors,  with 
applications  relevant  to  the  SDR.  The 
six  factors  are:  (1)  Primary  Duty  and 
Requirements  (defined  in  the  SDR);  (2) 
Customer/Student  Service;  (3) 
Department  and  Institutional  Service; 
(4)  Teamwork/Supervision;  (5) 
Professional  Development  Activity;  (6) 
Communications/Research  and 
Publications.  These  factors  were  chosen 
for  assessing  the  yearly  contribution  of 
HINU  employees  in  the  three  career 
paths  (1)  Professional,  (2)  Technical/ 
Specialist,  and  (3)  Support.  Each  factor 
has  multiple  levels  of  increasing 
contribution  corresponding  to  the 
broadband  levels  within  the  relevant 
career  paths.  These  levels  will  be 
delineated  in  the  Operations  Manual. 

Factor  1:  F*rimary  Duty  and 
Requirements  refers  to  the  activities  that 
relate  to  the  position  description  title, 
such  as  "Carpenter"  relating  to  levels  of 
achievement  of  carpenter  duties;  or 
"Instructor"  relating  to  achievement  of 
levels  related  to  classroom  instruction. 
The  individual  factor  will  relate  to  the 
activity  described  by  the  title. 

Factor  2:  Customer/Student  Service 
pertains  to  activities  that  relate  to  direct 
and  indirect  contact  with  customers/ 
students,  and  will  cover  areas  related  to 
advising,  tutoring,  mentoring,  club 
sponsorship,  and  other  activities  that 
serve  the  students  outside  the 
classroom. 

Factor  3:  Departmental  and 
Institutional  Service  refers  to  committee 
work,  curriculum  development, 
institutional  programs  (graduation, 
powwows),  public  presentations, 
academic  lectures,  and  other  activities 
that  contribute  to  the  worker's 
organizational  imit  and  the  institution 
as  a  whole. 

Factor  4:  Teamwork/ Supervision 
refers  to  non-managerial  employees 
(Teamwork)  or  managers  (Supervision 
and  Teamwork).  Teamwork  is  a  factor 
that  describes  any  worker's  contribution 
to  the  mission  and  goals  of  the 
organizational  unit,  through  interactions 
with  other  employees.  Additional 
managerial  criteria  includes  supervision 
of  workers.  Management  of  resources  is 
also  part  of  this  factor  for  supervisors. 
Factor  5:  Professional  Development 
Activity  refers  to  any  training,  academic 
course  work,  instructional  conferences, 
or  activity  that  contributes  to  the 


employee's  ability  to  perform  duties  for 
the  benefit  of  the  institution  of  higher 
learning. 

Factor  6:  Communications/Research 
and  Publications  refers  to  ability  to 
communicate,  both  receiving  and 
transmitting  information,  in  the 
workplace,  through  meetings,  written 
documentation,  electronic  tools,  and 
other  appropriate  means.  Research  and 
Publication  refers  to  researching 
relevant  soiu-ces  for  curriculum  and 
instructional  topic  area  purposes,  and  in 
some  cases  publishing  the  results  of 
research. 

2.  Normal  Pay  Range  (NPR) 

The  Contribution-based 
Compensation  and  Assessment  System 
(CCAS)  pay  schedule  provides  a  direct 
link  between  increasing  levels  of 
contribution  and  increasing  salary.  This 
is  shown  by  the  graph  in  Figure  1 .  The 
horizontal  axis  spans  from  0  to  the 
maximum  overall  contribution  score 
(OCS)  of  100,  with  a  notional  "very 
high"  score  of  115  for  those  employees 
who  are  capped  at  the  top  of  their 
broadband  level.  The  vertical  axis  spans 
fi'om  zero  dollars  to  the  dollar 
equivalent  of  Executive  Schedule  Level 
III.  With  the  exception  of  the  president's 
pay  rate,  this  range  encompasses  the  full 
salary  (excluding  locality  pay)  paid 
under  this  demonstration,  from  GS-1, 
step  1,  through  GS-1 5,  step  10,  for 
Calendar  Year  2000  (CYOO).  The 
president's  position  is  currently  a  GS- 
14/15.  The  salary  range  for  the 
president's  position  has  been  extended 
to  Executive  Service  Level  III.  The 
president's  salary  is  the  only  salary  that 
may  increase  beyond  GS-1 5  step  10. 
Each  year  the  rails  for  the  NPR  are 
adjusted  upward  on  the  general  pay 
increase  under  5  U.S.C.  5303.)  The  area 
between  the  upper  and  lower  rail  is 
considered  the  normal  pay  range  (NPR). 
Employees  whose  annual  overall 
contribution  score  (OCS)  plotted  against 
their  base  salary  falls  on  or  within  the 
rails  are  considered  "appropriately 
compensated."  Employees  whose 
salaries  fall  below  the  NPR  for  their 
overall  contribution  score  (OCS)  are 
considered  "under  compensated — 
below  the  rails  (B),"  and  those  falling 
above  the  NPR  are  considered 
"overcompensated — above  the  rails 
(A)."  The  goal  of  CCAS  is  to  make  pay 
consistent  with  employees' 
contributions  to  the  HINU  mission. 

BILUNG  CODE  4310-02-^» 
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BILUNG  CODE  4310-02-C 

The  NPR  was  estabhshed  using  the 
following  parameters: 

1.  The  lowest  possible  score  is  an  OCS 
score  of  0,  which  equates  to  the  lowest 
base  salary  paid  imder  this 
demonstration,  GS-1,  step  1. 

2.  The  OCS  of  100  equates  to  the 
highest  base  salary  paid  employees 
under  the  president,  GS-15,  step  10.  A 
"very  high"  score  of  115  may  be 
awarded  for  employees  in  the 
Professional  Career  Path.  There  is  not  a 
point  range  in  the  "very  high"  category; 
115  points  are  awarded  or  the 
individual  is  not  rated  "very  high".  The 
same  is  true  for  the  other  two  career 
paths:  Technical/Specialist  with  a  "very 
high"  score  of  95;  Support  with  a  "very 
high"  score  of  70. 

3.  Changes  in  OCS  correspond  to  a 
constant  percentage  change  in  salary 
along  the  rails. 


4.  The  upper  and  lower  rails 
encompass  an  area  of  ±4.0  OCS  points 
or  ±8.0  percent  in  terms  of  salary, 
relative  to  the  points  established  in 
parameters  1  and  2,  above. 

Given  these  constraints,  the  formulae 
for  the  rails  found  in  Figiire  1  are: 

Salary  upper  rail  =  (GS-1  Step 
1)*(1.0800)*{1.020043))  OCS; 

Salary  lower  rail  =  (GS-l  Step 
1)*{0.9200)*(1.020043))  OCS. 

Formula  results  were  normalized 
using  a  100  point  scale.  The  pay 
schedule  and  the  NPR  are  the  same  for 
all  the  career  paths.  What  varies  among 
the  career  paths  are  the  beginnings  and 
endings  of  the  broadband  levels.  The 
minimum  and  maximum  nimierical 
OCS  values  and  associated  base  salaries 
for  each  broadband  level  by  career  path 
are  provided  in  TABLE  II.  These 
minimum  and  maximum  breakpoints 


represent  the  lowest  and  highest 
General  Schedule  (GS)  salary  rate  for  the 
grades  banded  together  and,  therefore, 
the  minimum  and  maximum  salaries 
possible  for  each  level.  Each  year,  the 
rails  for  the  NPR  are  adjusted  based  on 
the  General  Schedule  pay  increase 
granted  to  the  Federal  workforce. 

Employees  will  enter  the 
demonstration  project  without  a  loss  of 
pay  and  without  a  CCAS  score.  The  first 
CCAS  score  will  result  from  the  first 
annual  CCAS  assessment  process.  Until 
then,  no  employee  is  inappropriately 
compensated.  Employees,  however,  may 
determine  their  expect  contribution 
range  by  locating  the  intersection  of 
their  salary  with  the  rails  of  the  NPR. 
Future  CCAS  assessments  may  alter  an 
employee's  position  relative  to  these 
rails. 
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3.  CCAS  Assessment  Process 

The  annual  CCAS  assessment  cycle 
begins  on  August  1  and  ends  on  July  30 
of  the  following  year,  with  the  exception 
of  the  first  year  of  the  demonstration 
project,  which  will  begin  at  the  project's 
inception  on  October  1,  2000,  and  end 
July  30,  2001.  At  the  beginning  of  the 
annual  assessment  cycle,  the  broadband 
level  descriptors  will  be  provided  to 
employees  so  that  they  know  the  basis 
on  which  their  contribution  will  be 
assessed  for  their  pay  pool.  (A  pay  pool 
is  a  group  of  employees  among  whom 
the  CCAS  dollars  are  calculated  and 
distributed.  The  President  of  the 
institution  determines  the  pay  pool 
structure  (see  Section  III  D  04).  At  that 
time,  employees  will  be  advised  that  all 
factors  are  critical  and  weights  will  be 
established,  if  appropriate.  Key  terms 


will  be  defined  or  clarified.  Supervisor 
and  employee  discussion  of  specific 
work  assignments,  standards,  objectives, 
and  the  employee's  contributions  within 
the  CCAS  framework  should  be 
conducted  on  aii  ongoing  basis. 

Near  the  end  of  the  annual  (August  1 
to  July  30)  assessment  cycle,  the 
immediate  supervisor  (rating  official) 
meets  with  employees,  requesting  them 
to  summarize  their  contributions  for 
each  factor.  They  will  complete  the 
rating  of  individual  employees  by 
September  30. 

From  employees'  inputs  and  his/her 
own  knowledge  from  all  available 
sources,  the  rating  official  identifies  for 
each  employee  the  appropriate 
contribution  level  (1,  2,  3,  4,  or  5)  for 
each  factor. 

HINU  will  establish  a  performance 
feedback  system  using  a  360-degree 
feedback  process.  The  system  will  use 
360-degree  feedback  from:  (a)  An 
employee's  manager,  (b)  peers,  and  (c) 
customers.  Performance  feedback  will 
provide  all  employees  with  information 
on  their  contribution  to  the 
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organization's  performance.  It  will  also 
help  them  identify  their  training  and 
developmental  needs  for  the  yearly 
cycle  by  pinpointing  areas  of  strength 
and  items  needing  improvement.  This 
information  contributes  to  Learning 
Contracts.  Every  employee  will  have  a 
Learning  Contract  that  will  consider 
needs  identified  by  employee 
development  measures,  the  performance 
feedback  system,  and  a  certification/ 
recertification  system. 

The  results  of  the  360-degree 
performance  feedback  will  go  only  to 
the  employee,  with  group  or  area  results 
being  summarized  for  the  manager.  In 
areas  with  a  single  employee,  the  results 
will  be  provided  to  the  manager.  If  an 
employee  appeals  his/her  rating,  the 
employee  may  use  360-degree 
supporting  information  in  the  appeal  of 
the  original  assessment.  Training  in  the 
use  of  the  performance  feedback  system 
will  be  provided  to  all  employees. 

The  rating  officials  within  each  pay 
pool  (including  second-level 
super\'isors)  meet  together  to  ensure 
consistency  and  equity  of  the 
contribution  assessments.  Then  the 
rating  officials  calculate  the  final  overall 
contribution  score  (OCS)  and  inform 
employees  of  OCSs  by  October  30. 
Payout  occurs  the  first  full  pay  period 
of  January.  The  project's  first  payout 
will  be  the  first  full  pay  period  of 
Januar>'  2002. 

To  determine  the  OCS,  numerical 
values  are  assigned  based  on  the 
contribution  levels  of  individuals,  using 
the  ranges  shown  in  TABLE  II. 
Generally,  the  OCS  is  calculated  by 
averaging  the  numerical  values  assigned 
for  each  of  the  six  factors.  (All  OCS 
values  will  be  rounded  to  the  nearest 
whole  number.)  However,  at  the 
discretion  of  the  rating  official,  different 
weights  may  be  applied  to  the  factors  to 
produce  a  weighted  average,  provided 
that  the  weights  are  applied  uniformly 
across  the  pay  pool  and  employees  are 
advised  in  advance,  i.e.,  at  the  beginning 
of  the  rating  period.  Weighting  may  not 
result  in  any  factor  becoming  zero. 

The  rating  officials  (including  second- 
level  supervisors)  meet  again  to  review 
the  OCS  for  all  employees,  correcting 
any  inconsistencies  identified  and 
making  the  appropriate  adjustments  in 
the  factor  assessments,  and  placing  the 
employees  in  rank  order. 

The  pay  pool  panel  (pay  pool  manager 
and  the  rating  officials  in  the  pay  pool 
who  report  directly  to  him/her) 
conducts  a  final  review  of  the  OCS  and 
the  recommended  compensation 
adjustments  for  pay  pool  members.  The 
pay  pool  panel  has  the  authority  to 
make  OCS  adjustments,  after  discussion 
with  the  initial  rating  officials,  to  ensure 


equity  and  consistency  in  the  ranking  of 
all  employees.  Final  approval  of  OCS 
rests  with  the  pay  pool  manager.  The 
OCS  approved  by  the  pay  pool  manager 
becomes  the  final  OCS.  Rating  officials 
will  communicate  the  factor  scores  and 
OCS  to  each  employee  and  discuss  the 
.  results  by  November  30. 

If  on  August  1,  the  employee  has 
served  under  CCAS  for  less  than  six 
months,  the  rating  official  will  wait  for 
the  subsequent  aimual  cycle  to  assess 
the  employee.  The  first  CCAS 
assessment  must  be  rendered  within  18 
months  after  entering  the  demonstration 
project. 

When  an  employee  cannot  be 
evaluated  readily  by  the  normal  CCAS 
assessment  process  due  to  special 
circumstances  that  take  the  individual 
away  from  normal  duties  or  duty  station 
(e.g.,  long-term  full-time  training,  active 
military  duty,  extended  sick  leave,  leave 
without  pay,  union  activities,  etc.),  the 
rating  official  will  document  the  special 
circumstances  on  the  assessment  form. 
The  rating  official  will  then  determine 
which  of  the  following  options  to  use: 

(a)  Re-certify  the  employee's  last  OCS; 
or 

(b)  Presume  the  employee  is 
contributing  consistently  with  his/her 
pay  level  and  will  be  given  minimally 
the  full  general  increase. 

Pay  adjustments  will  be  made  on  the 
basis  of  the  CCAS  assessment  (OCS)  or 
substitute  determination  and  the 
employee's  rate  of  basic  pay.  Pay 
adjustments  are  subject  to  payout  rules 
discussed  in  section  III  D  4.  Final  pay 
determinations  will  be  made  by  the  pay 
pool  manager.  CCAS  scores  can  only  be 
adjusted  after  discussion  with  the  rating 
official. 

Pay  adjustments  will  be  documented 
by  SF-50,  Notification  of  Personnel 
Action.  For  historical  evaluation  and 
anal)^ical  purposes,  dates  on  the 
effective  date  of  CCAS  assessments, 
actual  assessment  scores,  the  actual 
salary  increases,  amounts  contributed  to 
the  pay  pool,  and  applicable  "bonus" 
amounts  will  be  maintained  for  each 
demonstration  project  employee. 

4.  Pay  Pools 

The  pay  pool  structure  and  allocated 
funds  are  under  the  authority  of  the 
President  of  HINU.  The  following 
minimal  guidelines  will  apply  to  pay 
pool  determinations:  (a)  A  pay  pool(s)  is 
based  on  the  institution's  organizational 
structure  and  should  include  a  range  of 
salaries  and  contribution  levels;  (b)  a 
pay  pool  must  be  large  enough  to 
include  a  second  level  of  supervision, 
since  the  CCAS  process  uses  a  group  of 
supervisors  in  the  pay  pool  to  determine 
OCS  and  recommended  salary 


adjustments;  and — neither  the  pay  pool 
manager  nor  the  supervisors  within  a 
pay  pool  will  recommend  or  set  their 
own  individual  pay  levels. 

The  amount  of  money  available  in  the 
pay  pool  fund  is  determined  by  (1)  the 
amount  of  the  annual  general  pay 
increase  (G):  And  an  Incentive  amount 
(I),  made  up  of  money  that  would  have 
been  available  for  quality  step  increases, 
within  grade  in  creases,  promotions 
between  grades  encompassed  in  the 
same  broadband  level,  and  other 
appropriate  factors.  The  amount  of  I  will 
be  determined  each  year  by  the 
President,  and  will  be  2.4  percent  for 
the  first  year.  The  amount  of  I  may  be 
adjusted  as  necessary  each  year  to 
maintain  cost  discipline.  The  dollar 
amount  of  I  will  be  computed  each  year 
based  on  a  percentage  of  the  base  pay. 
Salaries  of  employees  in  the  pay  pool  as 
of  September  30.  Though  not  all  funds 
within  a  pay  pool  must  be  distributed 
each  year  as  pay  or  bonuses  a  pool  of 
funds  are  to  be  set  aside  for  pay 
purposes  and  may  not  be  used  for  other 
purposes  before  annual  pay  calculations 
are  made. 

5.  Salary  Adjustment  Guidelines 

After  the  initial  conversion  into  the 
CCAS,  employees'  yearly  contributions 
will  be  determined  by  the  CCAS  process 
described  above,  and  their  overall 
contribution  scores  versus  their  current 
rate  of  basic  pay  will  be  plotted  on  a 
graph  along  with  the  NPR.  Refer  back  to 
Figure  1.  The  position  of  those  points 
relative  to  the  upper  and  lower  rails  of 
the  NPR  gives  a  measure  of  the 
employee's  compensation  (salary) 
versus  contribution  (OCS).  Employees 
fall  into  one  of  three  categories: 
Overcompensated — above  the  upper 
rail;  appropriately  compensated — 
between  the  rails;  or  inappropriately 
compensated — below  the  lower  rail. 
Depending  on  the  category  into  which 
an  employee  falls,  he/she  may  be 
eligible  for  up  to  three  forms  of 
additional  compensation.  The  pay  pool 
panel  has  the  option  of  awarding  the 
employee  up  to  the  full  general  pay 
increase  (as  authorized  by  Congress  and 
the  President),  a  contribution  rating 
increase  (an  increase  in  base  salary), 
and/or  a  contribution  award  (a  lump- 
sum payment  that  does  not  affect  base 
salary).  Employees  on  retained  rate  in 
the  demonstration  plan  will  receive  pay 
adjustments  in  accordance  with  5  U.S.C. 
5363  and  5  CFR  part  536.  An  employee 
receiving  a  retained  rate  is  not  eligible 
for  a  contribution  rating  increase,  since 
such  increases  are  limited  by  the 
maximum  salary  rate  for  the  employee's 
broadband  level. 
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An  employee  designated  as 
overcompensated  above-the-upper-rail , 
could  have  his/he  •  general  pay  increase 
reduced  or  deniec  and  would  not  be 
eligible  for  a  conti  ibution  rating 
increase.  An  emp  oyee  designated  as 
appropriately  con  pensated,  between- 
the-rails,  will  rec€  ive  the  general 
increase  and  a  coi  tribution  rating 
increase  provided  the  increase  does  not 
exceed  the  upper  ail  of  the  NPR  for  the 
employee's  OCS  c  r  maximum  salary  for 
current  broadbanc  level.  An  employee 
designated  as  ina[  propriately 
compensated,  bel(  w-the-lower-rail, 
would  be  eligible  or  the  general  pay 
increase  and  a  coi  tribution  rating 
increase.  The  con  ribution  rating 
increase  may  not  (xceed  6%  above  the 
lower  rail  of  the  n  aximum  salary  for  the 
current  broadbanc  level. 

A  contribution  i  ating  increase  greater 
than  20%  require!  the  president's 
approval.  Employ  jes  in  the  categories 
(1)  appropriately  compensated  and  (2) 
inappropriately  c(  impensated,  below- 
the-lower-rail,  are  eligible  for 
contribution  awai  ds  up  to  $10,000  with 
the  approval  of  th  ?  pay  pool  msmager. 
Amounts  exceeding  510,000  require  the 
president's  appro  ^al. 

Basic  pay  plus  ocality  pay  may  not 
exceed  Executive  Level  III  basic  pay; 
upper  rail  of  NPR  for  employee's  OCS; 
or  maximum  salai  y  for  current 
broadband  level. .  \.  pay  adjustment  may 
not  exceed  6%  ab  3ve  the  lower  rail,  or 
the  maximum  sail  iry  for  current 
broadband  level. .  ^  pay  adjustment  over 
20%  requires  the  'resident's  approval. 
The  pay  pool  mai  ager  approves  any 
increase  up  to  $1(  ,000.  Amounts 
exceeding  $10,001 1  require  the 
president's  appro  ral. 

In  general,  tnos  ?  employees  who  fall 
in  the  inapproprii  tely  compensated  (B, 
below-the-rails)  c  itegory  of  the  NPR 
should  expect  to  i  eceive  greater 
percentage  salary  increases  than  those 
who  fall  in  the  in  ippropriately 
compensated  (A,  ibove-the-rails) 
category.  Over  tin  le,  all  employees 
outside  the  rails  a  /ill  migrate  closer  to 
the  normal  pay  ra  nge  and  receive  a 
salary  appropriat(  i  for  their  level  of 
contribution. 

Employees  whc  se  OCS  would  result 
in  a  base  pay  incr  ease  such  that  the 
salary  exceeds  thi  i  maximum  salary  for 
their  current  broa  dband  level  may 
receive  a  contribi  tion  bonus  equaling 
the  difference.  Tl:  is  bonus  will  be  paid 
as  a  lump  sum  pa  yment,  and  will  not 
add  to  base  pay. 

HINU  will  esta  )lish  Total  Awards 
Budget  (TAB)  for  the  institution.  The 
TAB  will  be  set  a  not  less  than  one 
percent  of  the  ins  titution's  total  salary 
budget  calculatec  on  September  30  of 


each  year.  The  awards  budget  is 
separate  from  Pay  Pool  funds.  Awards 
budget  includes  funds  formerly  spent 
for  performance  awards  and  incentive 
awards.  The  awards  budget  will  be 
available  for  use  as  contribution  awards 
and  all  other  incentive  awards.  Not 
more  than  90  percent  of  the  TAB  may 
be  spent  for  contribution  awards  each 
year.  This  will  allow  funds  for  incentive 
awards  not  related  to  CCAS 
contributions.  TAB  funds  will  be  paid 
as  lump  sum  amounts  and  will  not  add 
to  base  pay.  For  the  first  year  of  the 
project,  the  total  awards  budget  will  be 
set  at  1.3  percent  of  total  salaries. 

Each  pay  pool  manager  will  set  the 
necessary  guidelines  for  pay 
adjustments  in  the  pay  pool.  Decisions 
will  be  consistent  within  the  pay  pool, 
reflect  cost  discipline  over  the  life  of  the 
demonstration  project,  and  be  subject  to 
Administrative  review.  The  maximum 
available  pay  rate  under  this 
demonstration  project  will  be  the  rate 
for  a  Executive  Level  III. 
Notwithstanding  any  other  provision  of 
this  demonstration  project,  if  General 
Schedule  employees  receive  an  increase 
under  5  U.S.C.  5303  that  exceeds  the 
amount  otherwise  required  by  that 
section  on  the  date  of  this  notice,  the 
excess  portion  of  such  increase  shall  be 
paid  to  demonstration  project 
employees  in  the  same  manner  as  to 
General  Schedule  employees.  The 
excess  portion  of  such  increase  shall  not 
be  distributed  through  the 'pay  pool 
process. 

6.  Movement  Between  Broadband 
Levels 

It  is  the  intent  of  the  demonstration 
project  to  have  career  growth 
accomplished  through  the  broadband 
levels.  Movement  within  a  broadband 
level  will  be  determined  by  contribution 
and  salary  increases  following  the  CCAS 
process.  Movement  to  a  higher 
broadband  level  is  a  competitive  action. 
Movement  to  a  lower  broadband  level 
may  be  voluntary  or  involuntary. 

Broadband  levels  derive  from  salaries 
of  the  banded  GS  grades  and  equivalent 
Wage  Grades.  The  lowest  salary  of  any 
given  broadband  level  is  that  for  step  1 
of  the  lowest  GS  grade  in  that 
broadband  level.  Likewise,  the  highest 
salary  of  any  given  broadband  level  is 
that  for  step  10  of  the  highest  GS  grade 
in  that  broadband  level.  There  is  a 
natural  overlap  in  salaries  in  the  GS 
grades  that  also  occurs  in  the  broadband 
system.  Since  the  OCS  is  directly  related 
to  salaries,  there  is  also  an  overlap 
between  OCS  across  broadband  levels. 

Under  the  demonstration  project, 
managers  are  provided  greater  flexibility 
in  assigning  duties  by  moving 


employees  among  positions  within  their 
broadband  level.  If  there  are  vacancies 
at  higher  levels,  employees  may  be 
considered  for  promotion  to  those 
positions  in  accordance  with 
competitive  selection  procedures. 

Under  competitive  selection 
procedures,  the  selecting  official{s)  may 
consider  candidates  from  any  source 
based  on  job-related,  merit-based 
methodology.  Similarly,  if  there  is 
sufficient  cause,  an  employee  may  be 
demoted  to  a  lower  broadband  level 
position  according  to  the  contribution 
reduction-in-pay  or  removal  procedures 
discussed  in  section  III  E  2. 

7.  Implementation  Schedule 

The  2000  employee  annual  appraisal 
will  be  done  according  to  the 
performance  plan  rules  in  effect  at  the 
time  of  the  2000  close-out.  Employees 
will  be  moved  by  personnel  action  into 
the  demonstration  project  and  into  the 
appropriate  broadband  level  on  October 
1,  2000,  or  as  specified  in  the 
institution's  implementation  plem.  The 
first  CCAS  assessment  cycle  will  run 
from  October  1  2000  to  July  30,  2001. 
Overall  assessment  scores  and  pay 
adjustments  resulting  from  the  2001 
assessment  cycle  will  be  paid  out  the 
first  full  pay  period  of  January  2002. 

8.  CCAS  Grievance  Procedures 

Bargaining  unit  employees  who  are 
covered  under  a  collective  bargaining 
agreement  may  grieve  CCAS  pay 
determinations  under  the  grievance- 
arbitration  provisions  of  the  agreement. 
Other  employees  not  included  in  a 
bargaining  unit  may  utilize  the 
appropriate  administrative  grievance 
procedures  to  raise  a  grievance  against 
CCAS  pay  decisions  {5  CFR  Part  771), 
with  supplemental  instructions  as 
described  below. 

An  employee  may  grieve  the  OCS 
(rating  of  record)  If  an  employee  is 
covered  by  a  negotiated  grievance 
procedure  that  includes  grievances  over 
appraisal  scores,  then  the  employee 
must  use  that  procedure.  If  an  employee 
is  not  in  a  bargaining  unit,  or  is  in  a 
bargaining  unit  but  grievances  over 
assessment  scores  are  not  covered  under 
a  negotiated  grievance  procedure,  then 
the  employee  may  use  the 
administrative  grievance  procedure  (5 
CFR  Part  771)  with  supplemental 
actions  described  in  the  following 
below. 

The  employee  will  submit  the 
grievance  initially  to  the  first  line 
supervisor,  the  rating  official,  who  will 
submit  a  recommendation  to  the  pay 
pool  panel.  The  pay  pool  panel  may 
accept  the  rating  official's 
recommendation  or  reach  an 
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independent  decision.  In  the  event  that 
the  pay  pool  panel's  decision  is 
different  from  the  rating  official's 
recommendation,  appropriate 
justification  will  be  provided.  The  pay 
pool  panel's  decision  is  final  unless  the 


employee  requests  reconsideration  by 
the  next  higher  official  to  the  pay  pool 
manager.  The  pay-pool  manager  will 
render  the  final  decision  on  the 
grievance. 


Table  IV  will  be  used  for  the  CCAS 
rating,  which  will  determine  additional 
years  of  retention  service  credit  during 
Reduction  in  Force,  according  to  BIA 
procedures. 

BILUNG  CODE  431(M>2-P 


TABLE  IV  .  RETENTION  SERVICE  CREDIT  ASSOCIATED  WITH  ASSESSMENT 

RESULTS 


Professional 


Broadband 

OCS 

OCS  Range 

Years  of  Retention  Service  Credit 

Level 

Normal 
Range 

20 

16 

12 

0 

I 

21-48 

41  or  above 

31  -40 

21-30 

20  or 
lower 

II 

41-60 

53  or  above 

48-52 

41-47 

40  or 
lower 

III 

51-84 

75  or  above 

63-74 

51  -82 

50  or 
lower 

IV 

79  - 100 

94  or  above 

86-93 

79-85 

78  or 
lower 

Technical/Specialist 


Broadband 

OCS 

OCS  Range 

Years  of  Retention  Service  Credit 

Level 

Normal 
Range 

20 

16 

12 

0 

I 

22-30 

27  or  above 

24-26 

22-24 

21  or 
lower 

II 

44-63 

42  or  above 

35-41 

28-34 

27  or 
lower 

III 

44-63 

58  or  above 

51  -57 

44-50 

43  or 
lower 

IV 

63-81 

77  or  above 

70-76 

63-69 

62  or 
lower 
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BILUNG  CODE  4310-02-F 

9.  Contribution-Bised  Reduction-in-Pay 
or  Removal  Actio  is 


Contribut  on 


ttis 


US 


CCAS  is  an 
goes  beyond  a 
system 

against  the  CCAS 
career  paths,  each 
levels  of  increasii  g 
the  purposes  of 
factors  are  consi 
synonymous  with 
referenced  in  5 
section  applies  to 
removal  of 
employees  based 
contribution 
any  one  factor  at 
assessment  perio( 
grounds  for  i 
pay  or  removal 
procedures  repl 
5  U.S.C.  4303 
in  grade  or 
performance  exo 
appeals  of  such 
provides  the 
appeals  of 
As  is  currently 
performance-base  d 
5  U.S.C.  4303,  CO 
actions  shall  be  s 
is  supported  by 
and  the  Merit  Sy^' 
shall  not  have 
respect  to  such 
statutory  authori 
based  actions 
modified  in  the 
notice  (section 
by  these  procedu:  es 


th; 


IX) 
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Broadband 


Level 


II 


III 


OCS  Range 


OCS 


Normal 
Range 


0-30 


28-42 


38-58 


Years  of  Retention  Service  Credit 


20 


21  or  above 


40  or  above 


53  or  above 


16 


11-20 


35-39 


46-52 


12 


1-10 


23-34 


39-45 


0 


0 


28  or 
lower 


38  or 
lower 


assessment  system  that 
pel  formance-based  rating 
is  measured 
factors  for  the  three 
having  multiple 
contribution.  (For 
section,  these 
d^red  critical  and  are 
critical  elements  as 

C.  Chapter  43.)  This 
reduction-in-pay  or 
demonstration  project 

iolely  on  inadequate 
Inac  equate  contribution  in 
<  ny  time  during  the 
is  considered 
initiation  of  reduction-in- 
aqtion.  The  following 
those  established  in 
to  reductions 
removal  for  unacceptable 
with  respect  to 
actions.  5  U.S.C.  4303(e) 
stati  tory  authority  for 
contriqution-based  actions, 
situation  for 
actions  taken  imder 
1  itribution-based 
1  istained  if  the  decision 
substantial  evidence 
ems  Protection  Board 
mitigation  authority  with 
aqtions.  The  separate 
to  take  contribution- 
un(>er  5  U.S.C.  75,  as 

section  of  this 
,  remains  unchanged 


lace 


per  aining 


V  aiver ; 


When  an  employee's  contribut  on  in 
any  factor  is  at  or  less  than  the  mid- 
point of  the  next  lower  broadband  level 
(or  a  factor  score  of  zero  for  broadband 
level  I  employees),  the  employee  is 
considered  to  be  contributing 
inadequately.  In  this  case,  the 
supervisor  must  inform  the  employee, 
in  writing,  that  unless  the  contribution 
increases  to  a  score  above  the  midpoint 
of  this  next  lower  broadband  level 
(thereby  meeting  the  standards  for 
adequate  contribution)  and  is  sustained 
at  this  level,  the  employee  may  be 
reduced  in  pay  or  removed.  For 
broadband  level  I  employees,  a  factor 
score  that  increases  to  the  midpoint  and 
is  sustained  at  that  level  is  determined 
to  be  adequate. 

The  written  notice  informing  the 
employee  that  he/she  may  be  reduced  in 
pay  or  removed,  affords  the  employee  a 
reasonable  opportunity  (a  minimimi  of 
60  days)  to  demonstrate  acceptable 
contribution  with  regard  to  identifiable 
factors.  As  part  of  the  employee's 
opportunity  to  demonstrate  adequate 
contribution,  he  or  she  will  be  placed  on 
a  Contribution  Improvement  Plan  (CIP). 
The  CIP  will  state  how  the  employee's 
contribution  is  inadequate,  what 
improvements  are  required, 
recommendations  on  how  to  achieve 
adequate  contribution,  assistance  that 
the  agency  shall  offer  to  the  employee 
in  improving  inadequate  contribution, 
and  consequences  of  failure  to  improve. 

Additionally,  when  an  employee's 
contribution  plots  in  the  area  above  the 
upper  rail  of  the  normal  pay  range,  the 
employee  is  considered  to  be 
contributing  inadequately.  In  this  case, 
the  supervisor  has  two  options.  The  first 


is  to  take  no  action  but  to  document  this 
decision  in  a  memorandmn  for  the 
record.  A  copy  of  this  memorandum 
will  be  provided  to  the  employee  and  to 
higher  levels  of  management.  The 
second  option  is  to  inform  the 
employee,  in  writing,  that  unless  the 
contribution  increases  to,  and  is 
sustained  at,  a  higher  level,  the 
employee  may  be  reduced  in  pay  or 
removed. 

These  provisions  also  apply  to  an 
employee  whose  contribution 
deteriorates  during  the  year.  In  such 
instances,  the  group  of  supervisors  who 
meet  during  the  CCAS  assessment 
process  may  reconvene  any  time  during 
the  year  to  review  the  circumstances 
warranting  the  recommendation  to  take 
further  action  on  the  employee. 

Once  an  employee  has  been  afforded 
a  reasonable  opportunity  to  demonstrate 
adequate  contribution  but  fails  to  do  so, 
a  reduction-in-pay  (which  may  include 
a  change  to  a  lower  broadband  level 
and/or  reassignment)  or  removal  action 
may  be  proposed.  If  the  employee's 
contribution  increases  to  an  acceptable 
level  and  is  again  determined  to 
deteriorate  in  any  factor  within  two 
years  from  the  beginning  of  the 
opportunity  period,  actions  may  be 
initiated  to  effect  reduction  in  pay  or 
removal  with  no  additional  opportunity 
to  improve.  If  an  employee  has 
contributed  acceptably  for  two  years 
from  the  beginning  of  an  opportunity 
period,  and  the  employee's  overall 
contribution  once  again  declines  to  an 
inadequate  level,  the  employee  will  be 
afforded  an  additional  opportunity  to 
demonstrate  adequate  contribution 
before  it  is  determined  whether  or  not 
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to  propose  a  reduction  in  pay  or 
removal. 

An  employee  whose  reduction  in  pay 
or  removal  is  proposed  is  entitled  to  a 
30-day  advance  notice  of  the  proposed 
action  that  identifies  specific  instances 
of  inadequate  contribution  by  the 
employee  on  which  the  action  is  based. 
The  employee  will  be  afforded  a 
reasonable  time  to  answer  the  notice  of 
proposed  action  orally  and/or  in 
writing. 

A  decision  to  reduce  in  pay  or  remove 
an  employee  for  inadequate 
contribution  may  be  based  only  on  those 
instances  of  inadequate  contribution 
that  occurred  during  the  two-year 
period  ending  on  the  date  of  issuance  of 
the  proposed  action.  The  employee  will 
be  issued  wrritten  notice  at  or  before  the 
time  the  action  will  be  effective.  Such 
notice  will  specify  the  instances  of 
inadequate  contribution  on  which  the 
action  is  based  and  wiU  inform  the 
employee  of  any  applicable  appeal  or 
grievance  rights. 

All  relevant  documentation 
concerning  a  reduction  in  pay  or 
removal  that  is  based  on  inadequate 
contribution  will  be  preserved  and 
made  available  for  review  by  the 
affected  employee  or  a  designated 
representative.  At  a  minimum,  the 
records  will  consist  of  a  copy  of  the 
notice  of  proposed  action:  the  written 
answer  of  the  employee  or  a  sunmiary 
when  the  employee  makes  an  oral  reply; 
and  the  written  notice  of  decision  and 
the  reasons  thereof,  along  with  any 
supporting  material  including 
documentation  regarding  the 
opportunity  afforded  the  employee  to 
demonstrate  adequate  contribution. 

E.  Special  Situations  Related  to  Pay 

1 .  Change  in  Assignment 

The  CCAS  concept,  using  the  Broad 
banding  structure,  provides  flexibility  in 
making  changes  in  assigiunents.  In 
many  cases  an  employee  can  be 
reassigned,  without  change  in  their  rate 
of  basic  pay,  within  broad  descriptions, 
consistent  with  the  needs  of  the 
institution,  and  commensurate  with  the 
individual's  qualifications.  Subsequent 
institutional  assignments  to  projects, 
tasks,  or  functions  requiring  the  same 
level  and  area  of  expertise  and  the.  same 
qualifications  would  not  constitute  an 
assignment  outside  the  scope  or 
coverage  of  the  current  level  descriptors. 
In  most  cases,  such  assignments  would 
be  within  the  factor  descriptors  and 
could  be  accomplished  without  the 
need  to  process  a  personnel  action. 
Assignment  resulting  in  series  change, 
broadband  level  change,  or  change  to 
KSAs  shall  be  accomplished  by  official 


personnel  action.  Thus,  this  approach 
allows  for  broader  latitude  in 
institutional  assignments  and 
streamlines  the  administrative  process. 
Rules  for  specific  types  of  assignments 
under  CCAS  follow: 

(a)  Promotions.  When  an  employee  is 
promoted  to  a  higher  broadband  level, 
the  salary  upon  promotion  will  be  at 
least  six  percent,  but  not  more  than  20 
percent,  greater  than  the  employee's 
current  salary.  However,  if  the 
minimum  rate  of  the  new  broadband 
level  is  more  than  20  percent  greater 
than  the  employee's  current  salary,  then 
the  minimum  rate  of  the  new  broadband 
level  is  the  new  salary.  The  employee's 
salary  may  not  exceed  the  salary  range 
of  the  new  broadband  level.  When  an 
employee  receiving  a  retained  rate  is 
promoted  to  a  higher  broadband  level,  at 
a  minimum,  the  employee's  salary  upon 
promotion  will  be  set  in  the  higher 
broadband  level  at  six  percent  higher 
than  the  maximum  rate  of  the 
employee's  existing  broadband  level;  or 
at  the  employee's  existing  retained  rate, 
whichever  is  greater. 

(b)  Competitive  Selection  for  a 
Position  with  Higher  Potential  Salary. 
When  an  employee  is  competitively 
selected  for  a  position  with  a  higher 
target  broadband  level  than  previously 
held  [e.g.,  Upward  Mobility),  upon 
movement  to  the  new  position  the 
employee  will  receive  the  salary 
corresponding  to  the  minimum  of  the 
new  broadband  level  or  the  existing 
salary,  whichever  is  greater. 

(c)  Voluntary  Change  to  Lower 
Broadband  Level/Change  in  Career  Path 
(except  RIP).  A  provision  exists  today 
for  an  employee  to  request  a  change  to 
lower  grade.  If  that  request  is  totally  the 
employee's  choice,  then  the  employee's 
salary  is  lowered  accordingly.  To  handle 
these  special  circimistances,  employees 
must  submit  a  request  for  voluntary  pay 
reduction  or  pay  raise  declination 
during  the  30-day  period  immediately 
following  the  annued  payout,  and  show 
reasons  for  the  request.  All  actions  will 
be  appropriately  documented.  Although 
the  rationale  behind  such  a  voluntary 
request  varies  under  CCAS,  a  voluntary 
request  for  a  pay  reduction  or  a 
volimtary  declination  of  a  pay  raise 
would  effectively  put  an 
oveYcompensated  employee's  pay  closer 
to  or  within  the  normal  pay  range.  Since 
an  objective  of  CCAS  is  to  properly 
compensate  employees  for  their 
contribution,  the  granting  of  such 
requests  is  consistent  with  this  goal. 
Under  normal  circumstances,  all 
employees  should  be  encouraged  to 
advance  their  careers  through  increasing 
contribution  rather  than  trying  to  be 
under  compensated  at  a  fixed  level  of 


contribution.  When  an  employee 
accepts  a  voluntary  change  to  lower 
broadband  level  or  different  career  path, 
salary  may  be  set  at  any  point  within  the 
broadband  level  to  which  appointed, 
except  that  the  new  salary  will  not 
exceed  the  employee's  current  salary  or 
the  maximum  salary  of  the  broadband 
level  to  which  assigned,  whichever  is 
lower. 

(d)  Involimtary  Change  to  Lower 
Broadband  Level  Without  Reduction  in 
Pay  Due  to  Contribution-based  Action. 
Due  to  inadequate  contribution,  an 
employee's  salary  may  fall  below  the 
minimimi  rate  of  basic  pay  for  the 
broadband  level  to  which  he/she  is 
assigned.  When  an  employee  is  changed 
to  a  lower  broadband  level  due  to  such 
a  situation,  this  movement  is  not 
considered  an  adverse  action. 

(e)  Involimtary  Reduction  in  Pay,  to 
Include  Change  to  Lower  Broadband 
Level  and/or  Change  in  Career  Path  Due 
to  Adverse  Action.  An  employee  may 
receive  a  reduction  in  pay  within  his/ 
her  existing  broadband  level  and  career 
path;  be  changed  to  a  lower  broadband 
level;  and/or  be  moved  to  a  new 
position  in  a  different  career  path  due 
to  an  adverse  action.  In  these  situations, 
the  employee's  salary  will  be  reduced 
by  at  least  6  percent,  but  will  be  set  no 
lower  than  the  minimum  salary  of  the 
broadband  level  to  which  assigned. 
Employees  placed  into  a  lower 
broadband  due  to  adverse  action  are  not 
entitled  to  pay  retention. 

(f)  Reduction-in-Force  (RIF)  Action 
(including  employees  who  are  offered 
and  accept  a  vacancy  at  a  lower 
broadband  level  or  in  a  different  career 
path).  The  employee  is  entitled  to  pay 
retention  if  all  Title  5  conditions  are 
met. 

(g)  Return  to  Limited  or  Light  Duty 
from  a  Disability  as  a  Result  of 
Occupational  Injury  to  a  Position  in  a 
Lower  Broadband  Level  or  to  a  Career 
Path  with  Lower  Salary  Potential  than 
Held  Prior  to  the  Injury.  The  employee 
is  entitled  indefinitely  to  the  salary  held 
prior  to  the  injury  and  will  receive  full 
general  and  locality  pay  increases. 

2.  Academic  Ethics 

According  to  the  Ethics  Reform  Act  of 
1989,  Federal  employees  may  not  accept 
outside  salaries,  stipends,  and/or 
honoraria  directly  related  to  work 
duties.  This  prevents  conflict  of  interest 
for  employees  who  would  use 
information  acquired  through  federal 
employment  to  seek  outside  gain. 
However,  normal  academic  activities 
fall  outside  the  restrictions  of  usual 
government  employment.  The  1991 
Ethics  Manual  for  federal  employees 
(http://wwrw.house.gov/Ethics/ 
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ethicschap3.html) 
guidelines  for 
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the  following  typ 
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writing  is  only  an 
work  for  which 
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authority.  Within  the  above  groups, 
competing  employees  shall  be  listed  on 
the  master  retention  list  in  compliance 
with  5  CFR  part  3551  and  BIA 
procedures. 

Employees  will  be  ranked  in  order  of 
their  retention  standing,  beginning  with 
the  most  senior  employee.  This 
employee  may  displace  an  employee  of 
lower  retention  standing  occupying  a 
position  that  is  at  the  same  or  lower 
broadband  level  and  that  is  in  a  series 
for  which  the  senior  employee  is  fully 
qualified,  to  include  a  series  in  a 
different  career  path.  The  undue 
interruption  standard  of  5  CFR 
351.403(a)(1)  shall  serve  as  the  criterion 
to  determine  if  an  employee  is  fully 
qualified.  In  addition,  to  be  fully 
qualified.  (However,  statutory  waivers 
shall  continue  to  apply)  The  displaced 
employee  must  be  appointed  under  the 
same  authority,  if  excepted  service,  and 
in  the  same  work  schedule.  Offer  of 
assignment  shall  be  to  the  position  that 
requires  no  reduction  or  the  least 
possible  reduction  in  broadband.  Where 
more  than  one  such  position  exists,  the 
employee  must  be  offered  the  position 
encumbered  by  the  employee  with  the 
lowest  retention  standing. 

Displacement  rights  are  normally 
limited  to  one  broadband  level  below 
the  employee's  present  position. 
However,  a  preference-eligible 
employee  with  a  compensable  service- 
connected  disability  of  30  percent  or 
more  may  displace  up  to  the  two 
broadband  levels  below  the  employee's 
present  position  (or  the  equivalent  of 
five  General  Schedule  grades)  below  the 
employee's  present  level. 

Employees  covered  by  the 
demonstration  are  not  eligible  for  grade 
retention.  Pay  retention  will  be  granted 
to  employees  downgraded  by  reduction 
in  force  whose  rate  of  basic  pay  exceeds 
the  maximum  salary  range  of  the 
broadband  level  to  which  assigned. 
Such  employees  will  be  entitled  to 
retain  the  rate  of  basic  pay  received 
immediately  before  the  reduction,  not  to 
exceed  150%  of  the  maximum  sedary  of 
the  lower  broadband  level. 

Under  the  demonstration  project,  all 
employees  affected  by  a  reduction-in- 
force  action,  other  than  a  reassigmnent, 
maintain  the  right  to  appeal  to  the  Merit 
Systems  Protection  Board  (MSPB)  if 
they  believe  the  process/procedures 
were  not  properly  applied. 

Prior  to  RIF,  employees  may  be 
offered  a  vacant  position  in  the  same 
broadband  as  the  highest  broadband 
available  by  displacement.  Employees 
may  also  be  offered  placement  into 
vacant  positions  for  which  memagement 
has  waived  the  qualifications 
requirements.  If  the  employee  is  not 


placed  into  a  vacant  position  and  cannot 
be  made  an  offer  of  assignment  via 
displacement,  the  employee  shall  be 
separated. 


G.  Academic  and  Certificate  Training 

Trained  and  educated  personnel  are  a 
critical  resource  in  a  higher  education 
institution.  This  demonstration 
recognizes  that  training  and 
development  programs  are  essential  to 
improving  the  performance  of 
individuals  in  the  higher  education 
workforce,  and  thereby  raising  the 
overall  level  of  performance  of  the 
higher  education  workforce,  and  that  a 
well-developed  training  program  is  a 
vaduable  tool  for  recruiting  and  retaining 
motivated  employees.  The  HEWP 
authorizes  degree  and  certificate 
training  for  HINU  employees,  and 
authorizes  payment  for  these  degree  and 
certificate  training  programs.  This 
authorization  will  facilitate  continuous 
acquisition  of  advanced,  specialized 
knowledge  essential  to  the  higher 
education  workforce,  and  provide  a 
capability  to  assist  in  the  recruiting  and 
retaining  of  personnel  critical  to  the 
present  and  future  requirements  of  the 
higher  education  workforce.  Funding  for 
training  is  the  responsibility  of  the 
institution. 

H.  Sabbaticals 

The  president  of  HINU  will  have  the 
authority  to  grant  sabbaticals  without 
application  to  higher  levels  of  authority. 
These  sabbaticals  will  permit  employees 
to  engage  in  study,  research,  or  work 
experience  that  contributes  to  their 
development  and  effectiveness.  The 
sabbatical  provides  opportunities  for 
employees  to  acquire  knowledge  and 
expertise  that  caimot  be  acquired  in  the 
normal  working  enviroiunent.  These 
opportunities  should  result  in  enhanced 
employee  contribution.  The  spectrum  of 
available  activities  under  this  program 
is  limited  only  by  the  constraint  that  the 
activity  contribute  to  the  institution's 
mission  and  to  the  employee's 
development.  The  program  can  be  used 
for  advanced  education;  employee 
development;  or  training  with  industry 
or  on-the-job  work  experience  with 
public,  private,  or  nonprofit 
organizations.  It  enables  an  employee  to 
spend  time  in  an  academic  or  work 
environment  or  to  take  advantage  of  the 
opportimity  to  devote  full-time  effort  to 
technical,  academic,  or  managerial 
research. 

The  HEWP  sabbatical  program  will  be 
available  to  all  demonstration  project 
employees  who  have  seven  or  more 
years  of  service  in  the  institution.  Each 
sabbatical  will  be  of  three  to  twelve 
months'  duration  and  must  result  in  a 
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product,  service,  report,  or  study  that 
will  benefit  the  higher  education 
community  as  well  as  increase  the 
employee's  individual  effectiveness.  A 
process  for  application  for  a  sabbatical 
will  be  established  by  the  mechanism  to 
recommend  sabbaticcds  to  the  president 
or  equivalent,  who  has  final  approval 
authority,  and  who  must  ensure  that  the 
program  benefits  both  the  higher 
education  workforce  and  the  individual 
employee.  Funding  for  the  employee's 
salary  and  other  expenses  of  the 
sabbatical  is  the  responsibility  of  the 
institution. 

IV.  Training 

The  key  to  the  success  or  failure  of  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
This  training  will  provide  not  only  the 
necessary  knowledge  and  skills  to  carry 
out  the  proposed  changes,  but  will  also 
lead  to  participant  commitment  to  the 
program. 

Training  prior  to  of  implementation 
and  throughout  the  demonstration  will 
be  provided  to  supervisors,  employees, 
and  the  administrative  staff  responsible 
for  assisting  managers  in  effecting  the 
changeover  and  operation  of  the  new 
system. 

The  elements  to  be  covered  in  the 
orientation  portion  of  this  training  will 
include:  (1)  A  description  of  the 
personnel  system;  (2)  how  employees 
are  converted  into  and  out  of  the 
system;  (3)  the  pay  adjustment  and/or 
bonus  process;  (4)  the  new  position 
requirements  dociunent;  (5)  the  new 
classification  system;  and  (6)  the 
contribution-based  compensation  and 
assessment  system. 

A.  Supervisors 

The  focus  of  this  project  on 
management-centered  personnel 
administration,  with  increased 
supervisory  and  managerial  personnel 
management  authority  and 
accountability,  demands  thorough 
training  of  supervisors  and  managers  in 
the  knowledge  and  skills  that  will 
prepare  them  for  their  new 
responsibilities.  Training  will  include 
detailed  information  on  the  policies  and 
procedures  of  the  demonstration  project, 
as  well  as  skills  training  in  using  the 
classification  system,  position 
requirements  document,  and 
contribution  assessment  software 
developed  for  use  in  the  project. 

B.  Administrative  Services  Staff 

The  Vice  President  for 
Administration,  the  Director  of 
Personnel  and  the  HEWP  administrative 
staff  will  play  a  key  role  in  advising, 
training,  and  coaching  supervisors  and 


employees  in  implementing  the 
demonstration  project.  This  staff  will 
receive  training  in  the  procedural  and 
technical  aspects  of  the  project. 

C  Employees 

Prior  to  implementation,  all 
employees  covered  under  the 
demonstration  project  will  be  trained 
through  various  media.  This  training  is 
intended  to  fully  inform  all  affected 
employees  of  all  significant  project 
policies  procedures,  and  processes. 

V.  Conversion 

A.  Conversion  to  the  Demonstration 
Project 

Initial  entry  into  the  demonstration 
project  for  covered  employees  will  be 
accomplished  through  a  full  employee- 
protection  approach  that  ensiu^es  each 
employee's  initial  placement  into  a 
broadband  level  without  loss  of  pay. 
Automatic  conversion  from  the 
permanent  GS  grade  and  step  of  record 
at  time  of  conversion  into  the  new 
broadband  system  will  be 
accomplished. 

Adjustments  to  the  employee's  base 
pay  for  step  increase  and  non- 
competitive career  ladder  promotion 
will  be  computed  based  on  the  current 
value  of  the  step  or  promotion  increase 
and  a  prorated  share  based  upon  the 
number  of  weeks  an  employee  has 
completed  towards  the  next  higher  step 
or  grade,  per  paragraph  VIII  A.  This 
conversion  process  "buy-in  is 
applicable  to  employees  only  at  the 
initial  entry  no  the  demonstration 
project  in  accordance  with  the  approved 
implementation  plan.  All  HEWP 
employees  will  be  eligible  for  the  future 
locality  pay  increases  of  their 
geographic  area. 

Adverse  action  and  pay  retention 
provisions  will  not  apply  to  the 
conversion  process,  as  there  will  be  no 
change  in  total  salary.  If  the  employee's 
rate  of  basic  pay  exceeds  the  maximimi 
rate  of  basic  pay  for  the  broadband  level 
corresponding  to  the  employee's  GS 
grade,  the  employee  will  remain  at  that 
broadband  level  and  will  receive  a 
retained  rate.  Employees  who  enter  the 
demonstration  project  later  by  lateral 
reassignment  or  transfer  will  enter  at 
their  current  basic  pay  with  no  loss  or 
gain  due  to  transfer,  and  will  not  receive 
the  "buy-in"  applied  during  the  initial 
conversion  process  of  their  institution 
into  the  demonstration  project. 

B.  Conversion  Back  to  the  Former 
System 

If  a  demonstration  project  employee  is 
moving  to  a  General  Schedule  (GS) 
position  not  under  the  demonstration 


project,  or  if  the  project  ends  and  each 
project  employee  must  be  converted 
back  to  the  GS  system,  the  following 
procedure  will  be  used  to  convert  the 
employee's  project  pay  band  to  a  GS 
grade  and  the  employee's  demonstration 
rate  of  pay  to  a  GS  rate  of  pay.  The 
converted  GS  grade  and  GS  rate  of  pay 
must  be  determined  before  movement  or 
conversion  out  of  the  demonstration 
project  and  any  accompanying 
geographic  movement,  promotion,  or 
other  simultaneous  action.  For 
conversions  upon  termination  of  the 
project  and  for  lateral  assignments,  the 
converted  GS  grade  and  rate  will 
become  the  employee's  actual  GS  grade 
and  rate  after  leaving  the  demonstration 
project  (before  any  other  action).  For 
transfers,  promotions,  and  other  actions, 
the  converted  GS  grade  and  rate  will  be 
used  in  applying  any  GS  pay 
administration  rules  applicable  in 
connection  with  the  employee's 
movement  out  of  the  project  (e.g., 
promotion  rules,  highest  previous  rate 
rules,  pay  retention  rules)  as  if  the  GS- 
converted  grade  and  rate  were  actually 
in  effect  immediately  before  the 
employee  left  the  demonstration  project. 

1.  Grade-Setting  Provisions 

An  employee  is  converted  to  one  of 
the  grades  in  their  current  broadband 
level  according  to  the  following  rules: 

(i)  The  employee's  adjusted  rate  of 
pay  under  the  demonstration  project 
(including  any  locality  payment)  is 
compared  with  the  step  4  rate  in  the 
highest  applicable  GS  rate  range.  (For 
this  purpose,  a  GS  rate  range  includes 
a  rate  range  in  (1)  the  GS  base  schedule, 
(2)  the  locality  rate  schedule  for  the 
locality  pay  area  in  which  the  position 
is  located,  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  apphcable.)  If  the 
series  is  a  two-grade-interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-1 1 . 

(ii)  If  the  employee's  adjusted 
demonstration  project  rate  equals  or 
exceeds  the  applicable  step  4  rate  of  the 
highest  GS  grade  in  the  band,  the 
employee  is  converted  to  that  grade. 

(lii)  If  the  employee's  adjusted 
demonstration  project  rate  is  lower  than 
the  applicable  step  4  rate  of  the  highest 
grade,  the  adjusted  rate  is  compared 
with  the  step  4  rate  of  the  second- 
highest  grade  in  the  employee's  pay 
band.  If  the  employee's  adjusted  rate 
equals  or  exceeds  the  step  4  rate  of  the 
second-highest  grade,  the  employee  is 
converted  to  that  grade. 

(iv)  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  demonstration 
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(iv)  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  demonstration 
project  rate  is  converted  to  a  special 
rate.  If  this  rate  falls  between  two  steps 
in  the  special  rate  schedule,  the  rate 
must  be  set  at  the  higher  step.  The 
converted  GS  unadjusted  rate  of  basic 
pay  will  be  the  GS  rate  corresponding  to 
the  converted  special  rate  (i.e.,  same 
step  position). 

3.  Employees  Receiving  a  Retained  Rate 
Under  the  Project 

If  an  employee  is  receiving  a  retained 
rate  under  the  demonstration  project, 
the  employee's  GS-equivalent  grade  is 
the  highest  grade  encompassed  in  his  or 
her  broadband  level.  The  institution 
will  confer  with  the  Office  of  Persormel 
Management  (OPM)  to  prescribe  a 
procedure  for  determining  GS- 
equivalent  pay  rates  for  employees 
receiving  retained  rates. 

4.  Years  of  Retention  Service  Credit  and 
Contribution  Provisions 

Employees  leaving  the  demonstration 
project  will  be  assigned  ratings  of  record 
that  conform  with  pattern  E  of  5  CFR 
430.208(d)  based  on  the  years  of  credit 
accumulated  for  the  3  most  recent  years 
during  the  last  4  years  while  under  the 
demonstration  project.  Since  the 
demonstration  project  does  not  make 
use  of  sunmiary  level  designators  (e.g.. 
Outstanding,  Level  5.  Highly  Successful, 
Level  4;  Fully  Successful,  Level  3;  or 
Unacceptable,  Level  1)  used  in  the 
appraisal  system  and  programs 
constructed  under  5  U.S.C.  Chapter  43 
and  5  CFR  part  430,  the  retention 
service  credit  that  is  based  on  the 
employee's  OCS.  Employees  receiving  a 
Medium  or  Higher  OCS  score  will 
convert  to  a  satisfactory  rating  in  the 
current  Federal  appraisal  system. 

5.  Within-Grade  Increase — Equivalent 
Increase  Determinations 

Service  under  the  demonstration 
project  is  creditable  for  within-grade 
increase  purposes  upon  conversion  back 
to  the  GS  pay  system.  CCAS  base  salary 
increases  (including  a  zero  increase) 
under  the  demonstration  project  are 
equivalent  increases  for  the  purpose  of 
determining  the  commencement  of  a 
within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

VI.  Project  Duration 

The  project  evaluation  plan  addresses 
how  each  intervention  will  be 
comprehensively  evaluated  for  at  least 
the  first  five  years  of  the  demonstration 
project.  Major  changes  and 
modifications  to  the  interventions  can 
be  made  through  announcement  in  the 


Federal  Register.  At  the  five-year  point, 
the  entire  demonstration  project  will  be 
reexamined  for:  (a)  Permanent 
implementation;  fb)  modification  and 
additional  testing;  (c)  extension  of  the 
evaluation  period;  or  (d)  termination. 

VII.  Evaluation  Plan 

Demonstration-authorizing  legislation 
(Public  Law  105-337)  mandates 
evaluation  of  the  demonstration  project 
to  assess  the  effects  of  project  features 
and  outcomes.  The  overall  evaluation 
will  consist  of  three  phases — baseline, 
formative,  and  summary  evaluations. 
The  evaluation  for  the  HEWP  will  be 
overseen  by  the  Secretary,  Department 
of  the  Interior,  and  Office  of  Indian 
Education  Programs  (OIEP).  The  main 
purpose  of  the  evaluation  is  to 
determine  the  effectiveness  of  the 
personnel  system  changes  to  be 
undertaken.  To  the  extent  possible, 
strong  direct  or  indirect  relationships 
will  be  established  between  the 
demonstration  project  features, 
outcomes,  and  mission-related  changes 
and  personnel  system  effectiveness 
criteria.  The  evaluation  approach  uses 
an  intervention  impact  model  that 
specifies  each  personnel  system  change 
as  an  intervention,  the  expected  effects 
of  each  intervention,  the  corresponding 
measures,  and  the  data  sources  for 
obtaining  the  measures. 

The  specific  measures  to  be  collected 
using  the  different  methods  are 
determined  from  the  goals  and 
objectives  stated  for  each  intervention. 
Both  qualitative  and  quantitative 
measures  will  be  obtained.  Most  of  the 
potential  measures  can  be  grouped 
around  three  major  effectiveness 
criteria:  speed,  cost,  and  quality. 
Collectively,  the  outcomes  of  the 
interventions  are  hypothesized  to  lead 
to  institution  personnel  management 
improvements,  as  reflected  by 
timeliness,  cost  effectiveness,  and 
quality. 

Baseline  measures  will  be  taken  prior 
to  project  implementation.  Then, 
repeated  post-implementation 
measurements  will  be  taken  to  allow 
longitudinal  comparisons  by 
intervention  within  HINU  A  comparison 
group  will  be  selected  and  compared  to 
the  demonstration  project  group  to 
determine  the  effects  and  outcomes  of 
the  project. 

Tne  effectiveness  of  each  intervention 
and  of  the  demonstration  project  as  a 
whole  in  meeting  stated  objectives  will 
be  addressed  using  a  multi-approach 
method.  Some  methods  will  be 
unobtrusive  in  that  they  do  not  require 
reactions  to  inputs  from  employees  or 
managers.  These  methods  include 
analysis  of  archival  workforce  data  and 
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personnel  office  data,  review  of  logs 
maintained  by  site  historians 
documenting  contextual  events,  and 
assessments  of  external  economic  and 
legislative  changes.  Other  methods, 
such  as  periodic  attitude  surveys, 
structured  interviews,  and  focus  groups, 
will  be  used  to  assess  the  perceptions  of 
employees,  managers,  supervisors,  and 
personnel  regarding  the  personnel 
system  changes  and  the  performance  of 
their  institutions  in  general.  Evaluation 
activities  will  also  take  into  account  the 
unique  nature  of  this  project  in  terms  of 
institutional  diversity. 

In  addition  to  the  intervention  impact 
model,  a  general  context  model  will  be 
used  to  determine  the  effects  of 
potential  intervening  variables  [e.g., 
downsizing,  regionalization  of  the 
personnel  function,  and  the  state  of  the 
economy  in  general).  Potential 
unintended  outcomes  will  also  be 
monitored,  and  an  attempt  will  be  made 
by  the  evaluation  team  to  link  the 
outcomes  of  demonstration  project 
interventions  to  institutional 
effectiveness.  In  addition  to  assessing 
the  impact  of  the  individual 
demonstration  project  features,  the 
evaluation  will  also  assess  the  impact  of 
the  project  as  a  whole,  along  with 
possible  context  effects  and  effects  of 
intervening  variables. 

The  evaluation  will  also  monitor 
impact  on  veterans  and  EEO  groups, 
adherence  to  the  merit  systems 
principles  and  avoidance  of  prohibited 
personnel  practices.  In  addition,  the 
evaluation  will  attempt  to  link  the 
demonstration  project  effects  and 
outcomes  to  institutional  outcomes  such 
as  mission  accomplishment  and 
productivity. 

The  initial  evaluation  effort  will 
consist  of  three  main  phases — baseline, 
formative,  and  summary  evaluation 
covering  five  (5)  years.  Baseline  will 
collect  workforce  data  to  determine  the 
"as-is"  state.  The  formative  evaluation 
phase  will  include  baseline  data 
collection  and  analyses,  implementation 
evaluation,  and  interim  assessments. 
Periodic  reports  and  annual  summaries 
will  be  prepared  to  document  the 
findings.  The  summary  evaluation 
phase  will  focus  on  an  overall 
assessment  of  the  demonstration  project 
outcomes,  looking  initially  at  the  first 
four  (4)  years,  with  a  follow-on  report 
covering  the  first  five  (5)  years.  The 
rationale  for  summary  evaluation  after 
the  first  four  years  is  to  assess  whether 
the  demonstration  will  continue  after 
the  fifth  year.  If  the  analysis  indicates 
that  the  interventions  show  a  positive 
effect  towards  meeting  the  goals  of  the 
demonstration,  then  docmnentation  will 
be  generated  to  support  a  request  that 


the  demonstration  progress  further.  If 
the  analysis  indicates  that  the 
interventions  do  not  meet  the  stated 
objectives,  or  if  HINU  does  not  wish  to 
continue  in  the  demonstration,  then 
documentation  and  planning  for 
conversion  back  to  the  existing 
personnel  system  must  be  prepared.  The 
fifth-year  summary  evaluation,  used  in 
reporting  to  Congress,  will  provide 
overall  assessment  of  all  initiatives 
individually  and  as  a  whole.  It  will  also 
provide  recommendations  on  broader 
Federal  Government  application. 

Vni.  Demonstration  Projects  Costs 

A.  Step  and  Promotion  Buy-Ins 

Under  this  demonstration  project, 
implementation  of  the  broad  banding 
pay  structure  eliminates  the  step 
increments  of  the  current  GS  pay 
structure.  To  facilitate  conversion  to  this 
system  without  loss  of  pay,  employees 
will  receive  a  basic  pay  increase  for  that 
portion  of  the  next  step  corresponding 
to  the  time  in-step  they  have  completed 
up  to  the  effective  date  of  the  employee 
conversion.  As  under  the  current 
system,  supervisors  will  be  able  to 
withhold  these  partial  increases  (step)  if 
the  employee's  performance  has  fallen 
below  fully  successful. 

Rules  governing  within-grade 
increases  (WGI)  within  DOI  will  remain 
in  effect  until  the  employee  conversion 
date.  Adjustments  to  employees'  base 
pay  for  WGI  equity  will  be  computed 
effective  the  first  pay  period  in  which 
the  employee  is  reassigned  into  the 
demonstration  project.  WGI  equity  shall 
be  acknowledged  hy  increasing  base 
salaries  by  a  prorated  share  based  upon 
the  actual  number  of  weeks  an 
employee  has  completed  towards  the 
next  higher  step.  Employees  at  step  10, 
or  receiving  retained  pay  at  the  time  of 
conversion,  will  not  be  eligible  for  this 
equity  adjustment.  For  those  employees 
in  career-ladder  promotion  programs 
who  are  scheduled  to  be  promoted  to  a 
higher  grade  and  whose  performance  is 
at  least  fully  successful,  base  pay  will  be 
increased  by  a  prorated  share  of  the 
current  value  of  the  next  scheduled 
promotion  increase  based  upon  the 
actual  number  of  weeks  the  employee 
has  completed  towards  the  next 
scheduled  promotion.  No  WGI  equity 
adjustment  will  be  made  if  the 
employee's  pay  is  adjusted  for  a 
promotion  that  would  be  effective 
before  the  next  scheduled  WGI. 

B.  Out-Year  Project  Costs 

The  overall  demonstration  cost 
strategy  will  be  to  balemce  projected 
costs  with  benefits  of  the  demonstration 
to  bring  about  the  projected 


improvements  to  the  institution.  The 
project  evaluation  results  will  be  used  to 
ensure  that  out-year  project  costs  will 
not  outweigh  the  derived  benefits  to  the 
demonstration.  A  baseline  will  be 
established  at  the  start  of  the  project, 
and  salary  expenditures  will  be  tracked 
yearly.  Implementation  costs,  including 
the  step  and  grade  buy-in  costs  detailed 
above,  will  not  be  included  in  the  cost 
evaluations,  but  will  be  accounted  for 
separately. 

The  amount  of  money  available  for 
contribution  increases  in  the  out-years 
will  be  determined  as  part  of  the  annual 
project  evaluation  process,  starting  with 
a  review  of  the  prior  year's  data  for 
HINU  by  the  Personnel  Policy  Board, 
and  then  will  be  reported  to  the 
president  of  the  institution  The  funds 
determination  will  be  based  on  a 
balancing  of  appropriate  factors, 
including  the  following:  (1)  Historical 
spending  for  WGI,  quality  step 
increases,  and  in-level  career 
promotions;  (2)  labor  market  conditions 
and  the  need  to  recruit  and  retain  a 
skilled  workforce  to  meet  the  business 
needs  of  the  institution;  and  (3)  the 
fiscal  condition  of  the  institution.  Given 
the  implications  of  base  pay  increases 
for  long-term  pay  and  benefit  costs,  the 
compensation  levels  will  be  determined 
£ifter  cost  analysis  with  documentation 
of  the  mission-driven  rationale  for  the 
amount.  As  part  of  the  evaluation  of  the 
project,  HINU  will  track  the  base  pay 
costs  (including  average  salaries)  imder 
the  demonstration  project  and  compared 
to  the  base  pay  costs  under  similar 
demonstration  projects  and  under  a 
simulation  model  that  replicates 
General  Schedule  spending.  These 
evaluations  will  balance  costs  incurred 
against  benefits  gained,  so  that  both 
fiscal  responsibility  and  project  success 
are  given  appropriate  weight. 

C.  Personnel  Policy  Boards 

It  is  envisioned  that  HINU  shall 
establish  a  Personnel  Policy  Board  for 
the  demonstration  project  that  will  be 
representative  of  the  employee 
population  and  chaired  by  the  president 
of  the  institution  or  delegated 
representative.  The  board  is  tasked  with 
the  following: 

(a)  Overseeing  the  pay  budget; 

(b)  Determining  the  composition  of 
the  CCAS  pay  pool  in  accordance  with 
the  established  guidelines  and  statutory 
constraints; 

(c)  Reviewing  operation  of  the 
Institution's  CCAS  pay  pools; 

(d)  Providing  guidance  to  pay  pool 
managers: 

(e)  Administering  funds  to  CCAS  pay 
pool  managers; 
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(f)  Reviewing  hi  ing  and  promotion 
salaries: 

(g)  Monitoring 
distribution  by  pa; ' 
need  for  changes 
project,  procedures 


a  Arard  pool 

pool;  Assessing  the 
the  demonstration 
or  policies. 


D.  Developmental  Costs 

Costs  associated 
development  of  thp 
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with  the 
demonstration 


system  include  software  automation, 
training,  and  project  evaluation.  Site- 
specific  costs  for  follow-on  training, 
employee  salary  conversion,  and  any  in- 
house  software  automation  will  be 
borne  by  the  institution  from  such 
additional  simis  as  may  be  necessary  for 
the  operation  of  HINU  pxu-suant  to 
Public  Law  105-337.  The  projected 


annual  expenses  for  each  area  are 
summarized  in  TABLE  V.  Project 
evaluation  costs  will  continue  for  at 
least  the  first  five  (5)  years  and  may 
continue  beyond  that  point.  TABLE  V  is 
an  example  of  the  format  used.  Costs 
will  be  determined  once  an  actual  plan 
is  selected. 

BILLING  CODE  4310-02-P 
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Dati  [  Systems 


FYOO 
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310 


25 
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449 
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350 
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308 
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307 


25 
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307 


F704 
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534 


25 
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534 


FY05 
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378 


25 
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378 


FY06 
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378 


25 
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378 


Waiiers  to  Law  and 

5,  United  States 


A.  Waivers  to  Titlt ' 
Code 

Chapter  5,  Secti  m  552a:  Records 
maintained  on  int  ividuals.  This  section 
is  waived  only  to  he  extent  required  to 
clarify  that  volunt  jers  under  the 
Voluntary  Emeriti  is  Program  are 
considered  emplo  fees  of  the  Federal 
Government  for  p  irposes  of  this  section. 

Chapter  31,  Sec  ion  3111:  Acceptance 
of  volunteer  servii  ;e.  This  section  is 
waived  only  to  thi  i  extent  required  to 
allow  volunteer  s(  rvice  under 
provisions  of  the  ■  olimtary  emeritus 
program. 

Chapter  33,  Section  3308:  Competitive 
service;  examinations;  education 
requirements  prol  libited;  exceptions  (to 
the  extent  necess.  ry  to  accommodate 
the  Scholastic  Ac  lievement 
Appointment's  re  juirement  for  a  college 
degree). 

Chapter  33,  Section  3317  (a): 
Competitive  servi  :e;  certification  from 
registers  (insofar  <  s  "rule  of  three"  is 
eliminated  under  the  demonstration 
project). 

Chapter  33,  Sec  tion  3318  (a):  Insofar 
as  "rule  of  three"  is  eliminated  under 
the  demonstratioi  i  project.  Veterans' 
preference  provis  ons  remain 
unchanged. 

Chapter  41,  Section  4107  (a): 
Prohibition  of  tra:  ning  for  academic 
degrees. 


Chapter  43.  Sections  4301^305 
except  for  4303  (e)  and  (f):  Related  to 
performance  appraisal.  In  turn,  4303  (3) 
and  (f)  are  waived  only  to  the  extent 
necessary  to  (a)  substitute  "broadband" 
for  "grade"  and  (2)  provide  that  moving 
to  a  lower  broadband  as  a  result  of  not 
receiving  the  full  amoimt  of  a  general 
pay  increase  because  of  inadequate 
contribution  is  not  an  action  covered  by 
the  provisions  of  section  4303. 

Chapter  51,  Sections  5101-5102  and 
Sections  5104-5107:  Related  to 
classification  standards  and  grading. 

Chapter  53,  Sections  5301;  5302  (8) 
and  (9);  and  5303-5305  and  5331-5336: 
Related  to  special  pay  and  pay  rates  and 
systems  (Sections  5301,  5302  (8)  and  (9), 
and  5304  are  waived  only  to  the  extent 
necessary  to  allow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees  and  to 
allow  basic  rates  of  pay  under  the 
demonstration  project  to  be  treated  as 
scheduled  rates  of  basic  pay). 

Chapter  53,  Section  5362:  Grade 
retention. 

Chapter  53,  Section  5363:  Pay 
retention.  This  waiver  applies  only  to 
the  extent  necessary  to:  (1)  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees; 
(2)  provide  that  pay  retention  provisions 
do  not  apply  to  conversions  from 
General  Schedule  special  rates  to 
demonstration  project  pay,  as  long  as 
total  pay  is  not  reduced;  and  (3)  replace 
the  term  "grade"  with  "broadband 
level." 


Chapter  71,  to  the  extent  its 
provisions  (e.g.  5  U.S.C.  7103(a)(12)  and 
7116)  would  prohibit  management  or 
the  union  from  unilaterally  terminating 
negotiations  over  whether  the  project 
will  apply  to  employees  represented  by 
the  union. 

Chapter  75,  Sections  7512(3):  Related 
to  adverse  action  (but  only  to  the  extent 
necessary  to  exclude  reductions  in 
broadband  level  not  accompanied  by  a 
reduction  in  pay  and  replace  "grade" 
with  "broadband  level")  and  7512(4): 
Related  to  adverse  action  (but  only  to 
the  extent  necessary  to  exclude 
conversions  from  a  General  Schedule 
special  rate  to  demonstration  project 
pay  that  do  not  result  in  a  reduction  in 
the  employee's  total  rate  of  pay). 

B.  Waivers  to  Title  5,  Code  of  Federal 
Regulations 

Part  300.  Sections  300.601  through 
300.605:  Time-in-grade  restrictions. 

Part  308,  Volunteer  service:  Waived  to 
allow  volunteer  service  under  the 
provisions  of  the  voluntary  emeritus 
program. 

Part  315,  Sections  315.801  and 
315.802:  Probationary  period. 

Part  316,  Section  316.301:  Term 
appointment  (the  extent  that  modified 
term  appointments  may  cover  a 
maximum  period  of  6  years). 

Part  316.  Section  316.303:  Tenure  of 
term  employees  (to  the  extent  that  term 
employees  may  compete  for  permanent 
status  through  local  merit  promotion 
plans). 
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Part  316,  Section  316.305:  Eligibility 
for  within-grade  increases. 

Part  332.  Section  332.402:  "Rule  of 
three"  will  not  be  used  in  the 
demonstration  project. 

Part  332,  Section  332.404:  Order  of 
selection  is  not  limited  to  highest  three 
eligible. 

Part  351,  Sections  351.402  through 
351.403:  Competitive  Area  and 
Competitive  Levels;  Section  351.504  (a) 
and  (c):  Credit  for  Performance;  emd 
Section  351.601  through  .608: 
References  to  competitive  levels  are 
eliminated. 

Part  351,  Sections  351.701  (b)  and  (c): 
Assignment  rights  (bump  and  retreat): 
To  the  extent  that  the  distinction 
between  bmnp  and  retreat  is  eliminated 
and  the  placement  of  demonstration 
project  employees  is  limited  to  one 
broadband  level  below  the  employee's 
present  level,  except  that  a  preference- 
eligible  employee  with  a  compensable 
service-connected  disability  of  30 
percent  or  more  may  displace  up  to  the 
two  b  broadband  levels  below  the 
employee's  present  position  (or  the 
equivalent  of  five  General  Schedule 
grades)  below  the  employee's  present 
level. 

Part  410,  Section  410.308(a): 
Prohibition  of  training  for  academic 
degrees. 

Part  430,  Subpart  A  and  Subpart  B: 
Performance  management;  performance 
appraisal. 


Part  432,  Sections  432.101,  432.102, 
432.106  and  432.107:  (Only  to  the  extent 
necessary  to  (a)  substitute  "broadband" 
for  "grade"  and  (2)  provide  that  moving 
to  a  lower  broadband  as  a  result  of  not 
receiving  the  full  emiount  of  a  general 
pay  increase  because  of  inadequate 
contribution  is  not  an  action  covered  by 
the  provisions  of  section  4303). 

Part  432,  Section  432.103  through 
432.105:  Performance-based  reduction- 
in-grade  and  removal  actions. 

Part  451,  Sections  451.106(b)  and 
451.107(b):  Awards. 

Part  511,  Section  511.201:  Coverage  of 
and  exclusions  from  the  General 
Schedule  (To  the  extent  that 
professional  positions  are  covered  by 
broad  banding.) 

Part  511,  Subpart  A;  Subpart  B; 
subpart  F,  Sections  511.601  through 
511.612:  Classification  within  the 
General  Schedule;  and  Subpart  G: 
Effective  Dates  of  Position  Classification 
Actions  or  Decisions. 

Part  530,  Subpart  C:  Special  salary 
rates. 

Part  531,  Subpart  B,  Subpart  D, 
Subpart  E:  Determining  rate  of  pay; 
within-grade  increases  and  quality  step 
increases. 

Part  536,  Grade  and  Pay  Retention 
(only  to  the  extent  necessary  to 
eliminate  grade  retention  and  to  provide 
that,  for  the  purposes  of  applying  pay 
retention  provisions:  (1)  Demonstration 
project  employees  are  to  be  treated  as 


General  Schedule  employees;  (2)  grade 
is  replaced  by  "Broadband  level';  and 
(3)  pay  retention  provisions  do  not 
apply  to  conversions  firom  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced). 

Part  550,  Sections  550.703:  Severance 
Pay,  definition  of  "reasonable  offer"  (by 
replacing  "two  grade  or  pay  levels"  with 
"one  broadband  level"  and  "grade  or 
pay  level"  with  broadband  level"). 

Part  575,  Sections  575.102(a)(1), 
575.202(a)(1),  575.302(a)(1),  and 
Subpart  D:  Recruitment  and  relocation 
bonuses,  and  retention  allowances,  and 
supervisory  differentials  (only  to  the 
extent  necessary  to  allow  employees 
and  positions  imder  the  demonstration 
project  to  be  treated  as  employees  and 
positions  under  the  General  Schedule 
positions). 

Part  752,  Sections  752.401(a)(3): 
Reduction  in  grade  and  pay  (but  only  to 
the  extent  necessary  to  exclude 
reductions  in  broadband  level  not 
accompanied  by  a  reduction  in  pay  and 
to  replace  "grade"  with  "broadband 
level")  and  752.401(a)(4)  (but  only  to 
the  extent  necessary  to  exclude 
conversions  from  a  General  Schedule 
special  rate  to  demonstration  project 
pay  that  do  not  result  in  a  reduction  in 
the  employee's  total  rate  of  pay). 

[FR  Doc.  00-5589  Filed  3-9-00;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-45«-fM)1] 

Community  Development  Block  Grant 
Program  for  Indiafi  Trit}es  and  Alaska 
Native  Villages;  Fiscal  Year  2000 
Notice  of  Funding  Availability 


AGENCY:  Office  of 
Secretary  for  Publ 
Housing.  HUD. 
action:  Notice  of 
for  Fiscal  Year  20tO 


iie  Assistant 
c  and  Indian 

■"unding  Availability 


SUMMARY:  This  no 
availability  of  up 
Community  Develjopment 
Program  for  Indi 
Native  Villages  (ICtDBG 
figure  consists  of 
year  2000  funds 
year  1999  carryover 
objective  of  this  p 
development  of  v 
Alaska  Native  coiAmunities 
the  creation  of  decent 


ice  announces  the 
o  $67,338,300  for  the 

Block  Grant 
Tribes  and  Alaska 
Program).  This 
:  167,000,000  in  fiscal 
$338,300  in  fiscal 
funds.  The  primary 
ogram  is  the 
ible  Indian  and 

,  including 
housing,  suitable 


aid 


If  you  are  applying 


th\ 


All  States  East  of 
and  Minnesota. 

Louisiana,  Kansas 
West  Texas. 

Colorado.    Montana 
South  Dakota,  UtaJi 


Mississippi  River,  Plus  Iowa 
Oklahoma,  and  Texas,  except 


Nebraska,    North    Dakota, 
and  Wyoming. 


Arizona.  California,  e  nd  Nevada 


New  Mexico  and  We  st  Texas 


Idaho,  Oregon,  Was  lington 


Alaska 


"g 


(if 


direct  general  program 
Area  ONAP  servi 
Robert  Earth,  Offi 
Programs,  Office 
Housing,  Departnient 
Urban  Developmc  nt 
450  Golden  Gate 
Francisco,  CA  94102 
436-8122.  The 
436-6594.  (These 
numbers. 

For  Applicatioi 
an  application  kiqfrom 
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living  environments,  and  economic 
opportunities.  The  program  is  targeted 
principally  towards  people  with  low 
and  moderate  incomes.  This  Notice  of 
Funding  Availability  (NOFA)  contains 
the  following  information: 

(a)  The  purpose  of  the  NOFA; 

(b)  Information  regarding  eligibility 
and  available  amounts; 

(c)  A  list  of  steps  involved  in  the 
application  process,  including  where 
and  how  to  apply  and  what  to  submit; 

(d)  A  checklist  of  the  exhibits 
required  for  the  application  process;  and 

(e)  A  description  of  how  applications 
are  processed,  including  the  selection 
process  and  the  selection  criteria. 

APPLICATION  DUE  DATE:  You  (the 
applicant)  must  submit  your  completed 
application  no  later  than  5:00  p.m.,  local 
time,  on  May  24,  2000  to  one  of  the 
addresses  shown  below.  See  below  for 
specific  procedures  covering  the  method 
of  application  submission  (e.g.,  mailed 
applications,  express  mail,  overnight 
delivery,  or  hand  carried). 


Mailed  Applications.  We  (HUD)  will 
consider  your  application  to  be  timely 
filed  if  it  is  postmarked  on  or  before  12 
midnight  on  the  application  due  date 
and  received  by  the  appropriate  Area 
Office  of  Native  American  Programs 
(ONAP)  within  ten  (10)  days  after  the 
application  due  date. 

Applications  Sent  By  Overnight/' 
Express  Delivery.  If  you  send  your 
application  by  overnight  delivery  or 
express  mail,  we  will  consider  it  to  be 
timely  filed  if  we  receive  it  before  or  on 
the  application  due  date,  or  if  you 
submit  documentary  evidence  that  you 
placed  your  application  in  transit  with 
the  overnight  delivery  service  by  no 
later  than  the  specified  application  due 
date  and  we  receive  it  within  five  (5) 
days  of  the  application  due  date. 

Hand  Carried  Applications.  You  may 
hand  carry  your  application  to  the 
appropriate  Area  ONAP  during  normal 
business  hours  before  the  application 
due  date.  On  the  application  due  date, 
we  will  accept  applications  until  5:00 
p.m.,  local  time.  -• 


Addresses  for  Submitting  Applications 


rom  this  geographic  location 
then 


Send  your  application  to  this  Area  ONAP: 


Eastern/Woodlands  Office  of  Native  American  Programs,  Grants  Management  Staff,  77 

West  Jackson  Blvd.,  Chicago,  IL  60604-3507,  Telephone:  (312)  886-4532,  Ext.  2815. 
Southern  Plains  Office  of  Native  American  Programs,  Grants  Management  Staff,  Suite  400, 

500  W.  Main  Street,  Oklahoma  City,  OK  73102-3202,  Telephone:  (405)  553-7525. 
Northern  Plains  Office  of  Native  American  Programs,  Grants  Management  Staff,  First  Inter- 
state Tower  North,  633  17th  Street,  Denver,  CO  80202-3607,  Telephone:  (303)  672- 

5457. 
Southwest  Office  of  Native  American  Programs,  Grants  Management  Staff,  Two  Arizona 

Center,  Suite  1650,  400  N.  Fifth  Street,  Phoenix,  AZ  85004-2361,  Telephone:  (602)  379- 

4197. 
Southwest  Office  of  Native  American  Programs,  Grants  Management  Staff,  Albuquerque 

Plaza,  201  3rd  Street  N.W.,  Suite  1830,  Albuquerque,  NM  87102-3368,  Telephone:  (505) 

766-1372. 
Northwest  Office  of  Native  American  Programs,  Grants  Management  Staff,  Federal  Office 

Building,  909  First  Avenue,  Suite  200.  Seattle,  WA  98104-1000,  Telephone:  (206)  220- 

5271. 
Alaska  Office  of  Native  American  Programs,  Grants  Management  Staff,  949  E.  36th  Avenue, 

Suite  401,  Anchorage,  AK  99508-4135,  (907)  271^603. 


FURTHER  INF0RMA1I0N,  APPLICATION  KPTS, 
AND  TECHNICAL  ASl  DISTANCE: 

For  Further  Infc  rmation 


You  should 
questions  to  the 
your  area  or  to 
:e  of  Native  American 
Public  and  Indian 
of  Housing  and 
P.O.  Box  36003, 
J  Avenue,  San 

;  telephone  (415) 
number  is  (415) 
are  not  toll-free 


Kits.  You  may  obtain 
the  Area  ONAPs 


identified  above.  You  should  make  your 
request  for  an  application  kit 
immediately  to  ensure  sufficient  time 
for  application  preparation.  We  will 
distribute  application  kits  as  soon  as 
they  become  available. 

For  Technical  Assistance.  Before  the 
application  deadline,  we  will  be 
available  to  provide  you  with  general 
guidance.  We  cannot,  however,  provide 
you  with  guidance  on  the  actual 
contents  of  your  application.  If 
applicable,  after  selection  but  before 
award,  we  will  be  available  to  assist  you 
in  clarifying  or  confirming  information 


that  is  required  to  address  a  pre-award 
requirement  or  condition. 
SUPPLEMENTARY  INFORMATION: 

Changes  From  FY  1999  NOFA 

1.  Grant  Ceilings.  We  have  changed 
the  greuit  ceilings  for  the  following 
offices:  Eastern/Woodlands— $500,000 
for  all;  Northwest  $350,000  for  all. 

2.  Alaska  Office.  We  have  determined 
that  this  office  will  return  to  the  receipt, 
review,  and  approval  of  applications  on 
an  annual  rather  than  biennial  basis  as 
it  did  for  FY  1998-1999. 

3.  Eligible  Applicants — Tribal 
Organizations.  We  have  clarified  the 
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requirement  that  the  determination  of 
eligibility  of  the  organization  under  title 
I  of  the  Indian  Self-Determination  and 
Education  Assistance  Act  by  the  Bureau 
of  Indian  Affairs  or  Indian  Health 
Service  must  be  provided  to  the  relevant 
Area  ONAP  by  the  application 
submission  date. 

4.  Housing  Rehabilitation — Income 
Status  of  Grant  Recipients.  We  have 
clarified  the  requirement  that  proposed 
recipients  of  grant  assistance  must  be  of 
low  or  moderate  income  status. 

5.  Housing  Rehabilitation  Grant 
Limits.  We  have  changed  the  grant 
limits  for  the  following  offices:  Northern 
Plains— $45,000;  Northwest— $30,000. 

6.  New  Housing  Construction  Rating 
Factor  1 — Project  Need  and  Design — 
Subf actor  1 .  We  have  revised  this 
subfactor.  We  have  re-titled  it  as  Other 
resources  available  for  new  housing 
assistance  and  have  replaced  the 
provision  of  housing  assistance  from  an 
IHA  as  the  basis  of  point  award  with  the 
amount  of  Indian  Housing  Block  Grant 
funds  received  by  the  applicant  (or 
TDHE  for  an  applicant). 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting  and 
supporting  comprehensive,  coordinated 
approaches  to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Consistent  with  this  effort,  you  must 
demonstrate  that  housing  category 
projects  are  consistent  with,  and  where 
possible,  are  identified  in,  the  Indian 
Housing  Plan  (IHP)  submitted  by,  or  on 
behalf  of,  you  under  the  provisions  of 
the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.).  If  you 
have  not  submitted  the  IHP  for  the 
Indian  Housing  Block  Grant  (IHBG) 
program  year  that  includes  the 
implementation  period  for  the  proposed 
ICDBG  fiinded  activity  by  the  ICDBG 
application  due  date,  you  must  submit 
an  assurance  that  if  an  IHP  is  submitted, 


it  will  specifically  reference  the 
proposed  housing  category  project. 
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Additional  Information 

I.  Authority;  Purpose;  Amounts 
Allocated;  and  Eligibility 

(A)  Authority.  Title  I,  Housing  and 
Community  Development  Act  of  1974. 
as  amended  (42  U.S.C.  5301,  et  seq.);  24 
CFR  part  1003;  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 


Agencies  Appropriations  Act,  2000 
(Public  Law  106-74  113  Stat.  1047, 
approved  October  20,  1999) 
($67,000,000  in  fiscal  year  2000  funds); 
and  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1999  (Public  Law  105-276,  112 
Stat.  2461,  approved  October  21, 1998) 
($338,300  in  fiscal  year  1999  carryover 
funds). 

(B)  Purpose.  This  notice  announces 
the  availability  of  up  to  $67,338,300  for 
the  ICDBG  Program. 

(C)  Amount  Allocated. 

(1)  General.  Amendments  to  title  I  of 
the  Housing  and  Community 
Development  Act  of  1974  have  required 
that  the  allocation  for  Indian  Tribes  be 
awarded  on  a  competitive  basis  in 
accordance  with  selection  criteria 
contained  in  a  regulation  promulgated 
by  the  Secretary  after  notice  and  public 
comment.  All  grant  funds  awarded  in 
accordance  with  this  NOFA  are  subject 
to  the  requirements  of  24  CFR  part  1003. 
Applicants  within  an  Area  ONAP's 
geographic  jurisdiction  compete  only 
against  each  other  for  that  Area  ONAP's 
allocation  of  fimds. 

(2)  Allocations.  The  requirements  for 
allocating  funds  to  Area  ONAPs 
responsible  for  program  administration 
are  found  at  24  CFR  1003.101. 
Following  these  requirements,  based  on 
the  target  availability  of  up  to  $ 
67,338,300,  the  allocations  for  FY  2000 
are  as  follows; 


Eastern/Woodland 
Southern  Plains  .... 

Northern  Plains 

Southwest   

Northwest  

Alaska  


Total 


$5,169,533 
12.233,734 
10.318.714 
28.148.676 
3,942.513 
5.525,130 

65.338.300 


The  total  allocation  includes  $338,300 
in  unused  funds  from  the  amount 
reserved  by  the  Assistant  Secretar\'  in 
Fiscal  Year  1999  for  imminent  threat 
grants.  As  indicated  in  section  I. (a)(4) 
below,  $2,000,000  will  be  retained  to 
fund  imminent  threat  grants. 

(3)  Grant  Ceilings.  The  authority  to 
establish  grant  ceilings  is  found  at  24 
CFR  1003.100(b)(1).  Grant  ceilings  are 
established  for  FY  2000  funding  at  the 
following  levels; 


Area  ONAP 


EasternA/Voodlands 
Southern  Plains:  .... 

Northern  Plains:  

Southwest:  


Population 

Ceiling 

ALL 

$500,000 

ALL 

750.000 

ALL 

800.000 

50.001  + 

5.000.000 

10,501-50.000 

2,500.000 

7,501-10,500 

2,000,000 

6,001-7,500 

1,000.000 

1.501-6,000 

750.000 
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$2,000,000  to  me^t 
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to  £iny  of  the  Area 

ceiling  for  imminent 

for  FY  2000  is 

this  ceiling  pursuit 

§  1003.400(c). 

fb)  You  do  not 
request  for  assistajice 
imminent  threat 
1003.  subpart  E) 
established  in  this 
applies  only  to 
for  assistance  uncfer 
subpart  D,  Single 

(c)  If,  in  response 
assistance,  an 
letter  to  proceed 
§  1003.401(a), 
must  be  submitte( 
the  Area  ONAP  before 
may  be  executed, 
consist  of  the  foil 

(i)  Standard  Foijm 
for  Federal  Assist  mce 

(ii)  Brief  descrift 
project; 

(iii)  Form  HUDJ4123 

(iv)  Form  HUE44125 
Schedule; 
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situation  exists  or 
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and  that  represent 
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service  area.  In 
provisions  of  24 
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the  funding  needs  of 
plications  submitted 
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(v)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Report; 

(vfl  Form  HUD-^126,  Certifications; 

(vii)  Certification  for  a  Drug-Free 
Workplace  (form  HUD  50070);  and 

(viii)  Certification  regarding  lobbying 
activities  (24  CFR  part  87)  and  SF-LLL 
(if  applicable). 

(D)  Eligible  Applicants.  (1)  General. 
To  apply  for  funding  you  must  be 
eligible  as  an  Indian  Tribe  (or  as  a  tribal 
organization)  by  the  application 
submission  date. 

(2)  Tribal  Organizations.  Tribal 
organizations  are  permitted  to  submit 
applications  under  24  CFR  1003.5(b)  on 
behalf  of  eligible  tribes  when  one  or 
more  eligible  tribe(s)  authorize  the 
organization  to  do  so  under  concurring 
resolutions.  As  is  stated  in  this 
regulatory  section,  the  tribal 
organization  must  itself  be  eligible 
under  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  A  determination  of  such 
eligibility  must  be  made  by  the  Bureau 
of  Indian  Affairs  or  the  Indian  Health 
Service,  as  appropriate.  This 
determination  must  be  provided  to  the 
relevant  Area  ONAP  by  the  application 
submission  date. 

(3)  Successors  to  Eligible  Entities.  If  a 
tribe  or  tribal  organization  claims  that  it 
is  a  successor  to  an  eligible  entity,  the 
Area  ONAP  must  review  the 
documentation  to  determine  whether  it 
is  in  fact  the  successor  entity. 

(4)  Alaska  Tribal  Entities,  (a)  Due  to 
the  unique  structure  of  tribal  entities 
eligible  to  submit  ICDBG  applications  in 
Alaska,  and  as  only  one  ICDBG 
application  may  be  submitted  for  each 
area  within  the  jurisdiction  of  an  entity 
eligible  under  24  CFR  1003.5,  a  tribal 
organization  that  submits  an  application 
for  activities  in  the  jurisdiction  of  one 
or  more  eligible  tribes  or  villages  must 
include  a  concurring  resolution  from 
each  such  tribe  or  village  authorizing 
the  submittal  of  the  application.  Each 
such  resolution  must  also  indicate  that 
the  tribe  or  village  does  not  itself  intend 
to  submit  an  ICDBG  application  for  that 
funding  round.  The  hierarchy  for 
funding  priority  continues  to  be  the  IRA 
Council,  the  Traditional  Village 
Council,  the  Village  Corporation,  and 
the  Regional  Corporation. 

(b)  On  December  30, 1998  (63  FR 
71941),  the  Bureau  of  Indian  Affairs 
published  a  Federal  Register  notice 
entitled  "Indian  Entities  Recognized 


and  Eligible  to  Receive  Services  From 
the  United  States  Bureau  of  Indian 
Affairs."  This  notice  provides  a  listing 
of  Indian  Tribal  Entities  in  Alaska  found 
to  be  Indian  Tribes  as  the  term  is 
defined  and  used  in  25  CFR  part  83. 
Additionally,  pursuant  to  title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act,  ANCSA 
Village  Corporations  and  Regional 
Corporations  are  also  considered  tribes 
and  therefore  eligible  applicants  for  the 
ICDBG  program. 

(c)  Any  questions  regarding  eligibility 
determinations  and  related 
documentation  requirements  for  entities 
in  Alaska  should  be  referred  to  the 
Alaska  Area  ONAP  prior  to  the 
application  submission  date.  (See  24 
CFR  1003.5  for  a  complete  description 
of  eligible  applicants.) 

Please  note:  When  used  in  this  NOFA  the 
word  "tribe"  means  an  Indian  tribe,  band, 
group  or  nation,  including  Alaska  Indians, 
Aleuts,  Eskimos.  Alaska  Native  Villages, 
ANCSA  Village  Corporations,  and  Regional 
Corporations. 

(E)  Eligible  Activities.  Activities  that 
are  eligible  for  ICDBG  funds  are 
identified  at  24  CFR  part  1003,  subpart 
C. 

n.  Program  Requirements 

(A)  Statutory  and  Regulatory 
Requirements.  All  applicants  must  meet 
and  comply  with  all  statutory  and 
regulatory  requirements.  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C.  5301 
et  seq.],  contains  the  applicable  program 
specific  statutory  requirements  for  this 
program.  The  applicable  program 
specific  regulatory  requirements  are  in 
24  CFR  part  1003.  Copies  of  these 
regulations  are  available  from  the  HUD 
Community  Connections  Information 
Clearinghouse. 

(B)  Nondiscrimination  and 
Compliance  with  Civil  Rights  Laws. 
Under  the  authority  of  section  107(e)(2) 
of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended, 
the  Secretary  has  waived  the 
requirement  that  recipients  comply  with 
the  anti-discrimination  provisions  in 
section  109  of  the  Act  with  respect  to 
race,  color,  and  national  origin.  As  a 
recipient  you  must  comply  with  the 
other  prohibitions  against 
discrimination  in  section  109  (HUD's 
regulations  for  section  109  are  in  24  CFR 
part  6);  the  Indian  Civil  Rights  Act  (Title 
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II  of  the  Civil  Rights  Act  of  1968,  24 
U.S.C.  1001-1303);  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  (HUD  regulations  are  at  24 
CFR  part  146);  and  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  (HUD  regulations  are  at  24  CFR 
part  8).  You  must  comply  with  the 
substantial  rehabilitation  and  new 
construction  requirements  in  addition  to 
the  other  requirements  of  24  CFR  part  8. 

(C)  Relocation.  If  your  proposed 
activities  involve  the  relocation  or 
displacement  of  persons,  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and  the 
government-wide  implementing 
regulations  at  49  CFR  part  24  apply  to 
funding  under  this  NOFA. 

(D)  Debarred  or  Suspended 
Contractors.  The  provisions  of  24  CFR 
part  24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  subgrants,  or  funding  of  any 
recipients,  contractors,  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(E)  Indian  Preference.  HUD  has 
determined  that  programs  funded  under 
this  NOFA  are  subject  to  section  7(b)  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b)).  The  provisions  and 
requirements  for  implementing  this 
section  are  in  24  CFR  1003.510. 

(F)  Conflict  of  Interest.  In  addition  to 
the  conflict  of  interest  requirements 
with  respect  to  procurement 
transactions  found  in  24  CFR  85.36  and 
84.42,  as  applicable,  the  provisions  of 
24  CFR  1003.606  apply  to  such 

.activities  as  the  provision  of  assistance 
by  the  recipient  or  sub-recipients  to 
businesses,  individuals,  and  other 
private  entities  imder  eligible  activities 
that  authorize  such  assistance. 

(G)  Certifications  and  Assurances. 
The  specific  certifications  and 
assurances  that  you  must  provide  are 
included  under  section  TV.  of  this 
NOFA. 

(H)  Econonuc  Opportunities  for  Low 
and  Very  Low  Income  Persons.  You 
must  comply  with  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u)  (Employment 
Opportimities  for  Lower  Income  Persons 
in  Connection  with  Assisted  Projects) 
and  its  implementing  regulations  at  24 
CFR  part  135.  You  must  ensure  that 
training,  employment,  and  other 
economic  opportunities  are  directed,  to 
the  greatest  extent  feasible,  toward  low 
and  very  low  income  persons, 
particularly  those  persons  who  receive 
government  assistance  for  housing  and 
to  business  concerns  that  provide 


economic  opportunities  to  low  and  very 
low  income  persons.  You  must  comply 
with  the  reporting  and  recordkeeping 
requirements  found  at  24  CFR  part  135, 
subpart  E.  Tribes  that  receive  HUD 
assistance  described  in  this  part  must 
comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7{b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

m.  Application  Selection  Process 

(A)  Rating  and  Ranking. 

(1)  Screening  for  Acceptance.  Each 
Area  ONAP  will  screen  applications  for 
single  purpose  grants.  The  Area  ONAP 
will  reject  an  application  that  fails  this 
screening  and  will  retiun  the 
application  imrated.  Area  ONAPs  will 
accept  your  application  if  it  meets  all 
the  criteria  listed  below  as  items  (a) 
through  (f): 

(a)  Your  application  is  received  or 
submitted  in  accordance  with  the 
requirements  set  forth  under 
APPLICATION  DUE  DATE  in  this  NOFA; 

(b)  You  are  eligible; 

(c)  The  proposed  activities  are 
eligible.  Activities  assisted  with  ICDBG 
funds  are  subject  to  the  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973  and  HUD's  implementing 
regulations  at  24  CFR  part  8; 

(d)  Your  application  contains 
substantially  all  the  components 
specified  in  section  IV.(D)  of  this  notice; 

(e)  At  least  70%  of  the  grant  funds  are 
to  be  used  for  activities  that  benefit  low 
and  moderate  income  persons,  in 
accordance  with  the  requirements  of  24 
CFR  1003.208;  and 

(f)  Your  application  is  for  an  amount 
that  does  not  exceed  the  grant  ceilings 
that  are  established  by  the  NOFA. 

(2)  Application  Review  Process. 

(a)  Threshold  review.  The  Area  ONAP 
will  review  each  application  that  passes 
the  screening  process  to  ensure  that 
each  applicant  and  each  proposed 
project  meets  the  applicable  threshold 
requirements  set  forth  in  24  CFR 
1003.301(a)  and  1003.302,  as 
implemented  by  this  NOFA.  The  Area 
ONAP  will  not  accept  your  application 
for  rating  and  ranking  if  you  fail  to  meet 
any  of  the  applicant-specific  thresholds. 
The  Area  ONAPs  will  not  rate  and  rank 
project(s)  that  do  not  meet  the 
community  development 
appropriateness  or  applicable  project- 
specific  thresholds. 

(b)  Rating  Team.  An  Area  ONAP 
rating  team  of  at  least  three  voting 
members  will  review  and  rate  each 
project  that  meets  the  acceptance 
criteria  and  threshold  requirements.  The 


Area  ONAP  rating  team  will  examine 
each  project  to  determine  in  which  one 
of  the  rating  categories  set  forth  in  24 
CFR  1003.303(a)  the  project  most 
appropriately  belongs.  The  project  will 
be  rated  on  the  basis  of  the  criteria 
identified  in  the  rating  category 
component  to  which  the  project  has 
been  assigned.  The  total  points  for  a 
rating  component  are  100,  which  is  the 
maximum  any  project  can  receive. 

(c)  Public  service  projects.  Because 
there  is  a  statutory  15  percent  cap  on 
public  services  activities,  you  may  not 
receive  a  single  purpose  grant  solely  to 
fund  public  services  activities.  Your 
application,  however,  may  contain  a 
public  services  component  for  up  to  15 
percent  of  the  total  grant.  This 
component  may  be  unrelated  to  the 
other  project(s)  included  in  your 
application.  If  your  application  does  not 
receive  full  funding,  we  will  reduce  the 
public  services  allocation 
proportionately  so  that  it  comprises  no 
more  than  15  percent  of  the  total  grant 
award.  In  making  such  reductions,  the 
feasibility  of  the  proposed  project  will 
be  taken  into  consideration.  If  a 
proportionate  reduction  of  the  public 
services  allocation  renders  such  a 
project  infeasible,  the  project  will  not  be 
funded. 

(d)  Final  ranking,  (i)  We  will  rank  all 
projects  against  each  other  according  to 
the  point  totals  they  receive,  regardless 
of  the  rating  category  or  component 
under  which  the  points  were  awarded. 
We  will  select  projects  for  funding 
based  on  this  final  ranking,  to  the  extent 
that  funds  are  available.  We  will 
determine  individual  grant  amoimts  in 
a  manner  consistent  with  the 
considerations  set  forth  in  24  CFR 
1003.100(b)(2).  Specifically,  an  Area 
ONAP  may  approve  a  grant  amount  less 
than  the  amount  requested.  In  doing  so, 
the  Area  ONAP  may  take  into  accoimt 
the  size  of  the  applicant,  the  level  of 
demand,  the  scale  of  the  activity 
proposed  relative  to  need  and 
operational  capacity,  the  number  of 
persons  to  be  served,  the  amount  of 
funds  required  to  achieve  project 
objectives,  and  the  administrative 
capacity  of  the  applicant  to  complete 
the  activities  in  a  timely  maiuier. 

(ii)  If  the  Area  ONAP  determines  that 
there  are  not  enough  funds  available  to 
fund  a  project  as  proposed  by  the 
applicant,  it  may  decline  to  fund  that 
project  and  may  fund  the  next  highest 
ranking  project  or  projects  for  which 
adequate  funds  are  available.  The  Area 
ONAP  may  select,  in  rank  order, 
additional  projects  for  funding  if  one  of 
the  higher  ranldng  projects  is  not 
funded  or  if  additional  funds  become 
available. 
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are  not  corrected,  we  will  not  make  the 
grant  award  and  will  reject  your 
application. 

(ii)  We  also  may  require  a  successful 
applicant  to  provide  supporting 
dociunentation  concerning  the 
management,  maintenance,  operation, 
or  financing  of  proposed  projects  before 
a  grant  agreement  can  be  executed.  We 
will  normally  give  you  no  less  than 
thirty  (30)  calendar  days  to  respond  to 
these  requirements.  If  you  do  not 
respond  within  the  prescribed  time 
period  or  you  make  an  insufficient 
response,  the  Area  ONAP  may 
determine  that  you  have  not  met  the 
requirements  and  may  withdraw  the 
grant  offer.  The  Area  ONAP  requires 
you  to  submit  supporting 
documentation  if: 

(1)  Specific  questions  remain 
concerning  the  scope,  magnitude, 
timing,  or  method  of  implementing  the 
project;  or 

(2)  You  have  not  provided 
information  verifying  the  commitment 
of  other  resources  required  to  complete, 
operate,  or  maintain  the  proposed 
project. 

(iii)  You  may  not  substitute  new 
projects  for  those  originally  proposed  in 
your  application. 

(iv)  We  will  award,  in  accordance 
with  the  provisions  of  this  NOP  A,  grant 
amounts  that  had  been  allocated  for 
applicants  unable  to  meet  pre-award 
reauirements. 

(3)  General  threshold  requirements. 

(a)  General.  Two  types  of  general 
thresholds  are  set  forth  in  24  CFR 
1003.301(a):  those  that  relate  to 
applicants,  and  those  that  address  the 
overall  community  development 
appropriateness  of  the  project(s) 
included  in  the  application.  Project- 
specific  thresholds  are  set  forth  in  24 
CFR  1003.302. 

(b)  Applicant  Thresholds,  (i)  General. 
Applicant  thresholds  focus  on  the 
administrative  capacity  of  the  applicant 
to  undertake  the  proposed  project  on  its 
past  performance  in  the  ICDBG  program 
and  on  its  provision  of  housing 
assistance  to  low  and  moderate  income 
tribal  members. 

(ii)  Applicant-Specific  Thresholds: 
Capacity.  The  Area  ONAP  will  assume, 
absent  evidence  to  the  contrary,  that  you 
possess  or  can  obtain  the  managerial, 
technical,  or  administrative  capability 
necessary  to  carry  out  the  proposed 
project.  Your  application  should 
addiress  who  will  administer  the  project 
and  how  you  plan  to  handle  the 
technical  aspects  of  executing  the 
project.  If  the  Area  ONAP  determines, 
based  on  substantial  evidence  (which 
will  include  information  provided  by 
the  most  recent  Risk  Assessment 


conducted  by  the  Area  ONAP  Grants 
Evaluation  Division),  that  you  do  not 
have  or  carmot  obtain  the  capacity  to 
undertcike  the  proposed  project,  it  will 
not  consider  your  application  any 
further. 

(iii)  Applicant-Specific  Thresholds: 
Performance.  (1)  Community 
Development,  (a)  If  you  have  previously 
participated  in  the  ICDBG  Program,  the 
Area  ONAP  will  determine  whether  you 
have  performed  adequately  in  grant 
administration  and  management.  This 
determination  will  include  an 
evaluation  of  the  most  recent  risk 
analysis  conducted  by  the  Area  ONAP 
for  you. 

(6)  To  assess  whether  or  not  a 
recipient  is  making  satisfactory  progress 
in  completing  previously  approved 
programs,  we  will  measure  actual 
progress  against  the  most  recent 
implementation  schedule(s)  for  the 
recipient's  program(s).  We  will  do  this 
assessment  with  our  evaluation  of  the 
risk  analysis  and  other  relevant 
information,  e.g.,  monitoring  reports 
that  document  or  reflect  a  recipient's 
performance.  We  will  determine  that  a 
recipient  which  is  more  than  sixty  days 
behind  schedule  is  performing 
inadequately  with  respect  to  this  aspect 
of  grant  administration. 

(c)  If  you  have  been  found  to  be 
performing  inadequately,  the  Area 
ONAP  will  determine  whether  you  have 
corrected  the  deficiency  or  are  following 
a  schedule  to  correct  performance  to 
which  you  and  the  Area  ONAP  have 
agreed.  In  cases  of  previously 
documented  deficient  performance,  the 
Area  ONAP  must  determine  that  you 
have  taken  appropriate  corrective  action 
to  improve  your  performance  before  the 
application  due  date. 

(d)  The  Area  ONAP  will  inform  in 
writing  any  potential  applicant  that  has 
been  determined  not  to  meet  this 
performance  threshold  no  later  than  30 
days  prior  to  the  application  due  date. 
In  its  letter,  the  Area  ONAP  will  specify 
what  actions  would  have  to  be  taken  by 
the  potential  applicant  to  address  the 
identified  performance  deficiency.  If 
you  have  not  met  the  performance 
threshold  by  the  application  submission 
deadline,  we  will  not  accept  yoiu: 
application  for  rating  and  ranking. 

(2)  Housing  assistance,  (a)  If  you  have 
taken  any  action  to  prevent  or  obstruct 
the  provision  or  operation  of  assisted 
housing  for  low  and  moderate  income 
persons,  we  will  evaluate  that  action  to 
determine  if  it  constitutes  inadequate 
performance  by  you.  If  you  have 
established  or  joined  an  Indian  Housing 
Authority  (IHA),  and  this  IHA  has 
obtained  housing  assistance  from  HUD, 
we  will  take  into  consideration  your 
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performance  in  meeting  your  obligations 
and  responsibilities  to  the  IHA  in  the 
development  and  operation  of  housing 
units  assisted  under  the  United  States 
Housing  Act  of  1937  in  evaluating  your 
housing  assistance  performance.  This 
evaluation  will  include  a  review  of  your 
compliance  with  the  provisions  of  the 
documents  that  created  yoiu- 
relationship  with  the  IHA  and  the 
requirements  of  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.).  In  addition,  if  you  have 
designated  another  entity  (a  tribally 
designated  housing  entity  [TDHE])  to  be 
the  recipient  of  Indian  Housing  Block 
Grant  Assistance  on  your  behalf,  we  will 
also  consider  in  our  evaluation  your 
compliance  with  your  agreement  with 
the  TDHE. 

(fc)  We  will  not  hold  you  accoimtable 
for  the  poor  performance  of  your  IHA 
(or  TDHE)  unless  we  find  this 
inadequate  performance  to  be  a  direct 
result  of  your  action  or  inaction.  If  you 
are  a  member  of  a  multi-tribal  IHA  or 
are  associated  with  a  multi-tribal  TDHE, 
we  will  judge  you  only  on  your 
individual  performance  and  will  not 
hold  you  accountable  for  the  poor 
performance  of  other  tribes  that  are 
members  of  the  IHA  or  that  are  also 
associated  with  the  TDHE. 

(c)  If  you  have  received  ICDBG  funds 
to  provide  new  housing  through  a 
Community  Based  Development 
Organization  (CBDO),  the  Area  ONAP 
will  consider  the  following  in  making 
its  determination  regarding  housing 
assistance  performance: 

(i)  Whether  the  proposed  units  were 
constructed; 

(ii)  Whether  housing  assistance  was 
provided  to  the  beneficiaries  identified 
in  the  funded  application,  and  if  not, 
why  not; 


(iii)  Whether  the  provisions  of  your 
housing  plan  and  procedures  have  been 
followed;  and 

[iv)  Whether  there  were  sustained 
complaints  from  tribal  members 
regarding  provision  and/or  distribution 
of  ICDBG  housing  assistance. 

(d)  The  Area  ONAP  will  inform  in 
writing  any  potential  applicant  that  has 
been  determined  not  to  meet  the 
housing  assistance  performance 
threshold  no  later  than  30  days  before 
the  application  deadline. 

(iv)  Audits.  The  thresholds  described 
in  paragraphs  {3){b)(ii)  and  (3)(b)(iii)  of 
this  section  III.  (A)  require  you  to  meet 
the  following  performance  criteria: 

{1)  You  caimot  have  an  outstanding 
ICDBG  obligation  to  HUD  or  to  an 
ICDBG  program  that  is  in  arrears  or  you 
must  have  agreed  to  a  repayment 
schedule.  If  you  have  an  outstanding 
ICDBG  obligation  that  is  in  arrears  or 
have  not  agreed  to  a  repayment 
schedule,  you  will  be  disqualified  from 
the  current  competition  and  from 
subsequent  competitions  until  your 
obligations  are  current.  If  a  recipient 
that  was  current  at  the  time  of 
application  submission  becomes 
delinquent  during  the  review  period,  we 
may  reject  the  application. 

(2)  You  cannot  have  an  overdue  or 
unsatisfactory  response  to  an  audit 
finding  pertaining  specifically  to  an 
ICDBG  program.  If  you  have  an  overdue 
or  unsatisfactory  response  to  an  audit 
finding,  you  will  be  disqualified  from 
the  ciurent  and  subsequent 
competitions  until  you  have  taken  final 
action  necessary  to  close  the  audit 
finding.  The  Area  ONAP  Administrator 
may  provide  exceptions  to  this 
disqualification  if  you  have  made  a  good 
faith  efi^ort  to  clear  the  audit  finding. 
When  funds  are  due  HUD  or  an  ICDBG 
program  as  a  result  of  a  finding,  the 


Area  ONAP  Administrator  may  grant  an 
exception  only  if  you  have  made  a 
satisfactory  arrangement  to  repay  the 
debt  and  payments  are  current. 

(c)  Community  Development 
Appropriateness.  In  order  to  rate  and 
rank  a  project  contained  in  an 
application  that  has  passed  the 
screening  tests  outlined  in  section  III. (A) 
of  this  NOFA,  Area  ONAPs  must 
determine  that  the  proposed  project 
meets  the  commimity  development 
appropriateness  thresholds  set  forth 
below: 

(i)  Costs  are  reasonable.  The  project 
must  be  described  in  sufficient  detail  so 
that  the  Area  ONAP  can  determine: 

(1)  That  costs  are  reasonable;  and 

[2)  That  the  funds  requested  &t)m  the 
ICDBG  program  and  all  other  sources 
are  adequate  to  complete  the  proposed 
activity(ies)  described  in  the 
application. 

(ii)  Project  is  Appropriate.  The  project 
is  appropriate  for  the  intended  use. 

(iii)  Project  is  Usable  or  Achievable. 
The  project  is  usable  or  achievable  in  a 
timely  manner,  generally  within  a  two 
year  period.  The  timetable  for  project 
implementation  and  completion  must 
be  set  forth  on  the  form  HUD  4125. 
Implementation  Schedule,  included  in 
the  application.  A  period  of  more  than 
two  years  is  acceptable  in  certain 
circimistances,  if  it  is  established  that 
such  circumstances  are  beyond  your 
control. 

(B)  Factors  for  Award  Used  To 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking 
applications  and  the  points  for  each 
factor  are  provided  below.  The 
maximum  number  of  points  for  a  rating 
component  is  100,  which  is  the 
maximum  any  project  can  receive. 

(1)  Summary  of  Rating  Factors  and 
Point  Awards. 


Maximum 
points 
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(c)  Rehabilitation 
(i)  Project  Need  and  Design 
(/)  percent  of  funds  for  standard  refiab  

(2)  Applicant's  selection  criteria 

(3)  Housing  survey 

(ii)  Planning  and  Implementation 

( 1)  Rehabilitation  policies 

(a)  Rehabilitation  standards  

(ft)  Selection  policies  and  procedures 

(c)  Project  implementation  policies  and  procedures 

(2)  Post  rehab  maintenance  

(3)  Cost  estimates 

(4)  Cost  effectiveness 

(iii)  Leveraging  

Total  points 


20 

5 

15 


10 

10 

10 

5 

15 

5 

5 


100 
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(e)  Land  to  Support 
(i)  Project  Need 
(ii)  Planning  and 

( 1)  Suitability  of 

(2)  Housing  resources 

(3)  Supportive 

(4)  Commitmen 

(5)  Land  to  trus 

(6)  Infrastructure 

(7)  Land  meets 


New  Housing 


Total  poi  Its 
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Ijnplementation 
tlie  land 


^rvices 

of  households  

status  

commitment 

need  and  is  reasonably  priced 


(g)  New  Housing  Cc  nstmction 
(i)  Project  Need  a  id  Design 
(*)  IHA  membe  /assistance  ... 

(2)  Housing  policies  and  plan 

(3)  Beneficiary  identification  ... 
(ii)  Planning  and  Ifnplementation 

( 1)  Occupancy  standards 

(2)  Site  accepts  bility 

(3)  Energy  conservation  design 

(4)  Housing  sur/ey 

(5)  Cost  effecti\  eness 
(iii)  Leveraging 


Total  poi  Its 


COMMUNITY  FACILITIES 


Sec.  III.{B)(4) 

(a)  Infrastructure 
•     (i)  Project  Need  ahd  Design 

(1)  Meets  an  e^ntial  need  

(2)  Benefits  thej  neediest 

(3)  Provides  inf|astmcture/heal1h  and  safety 
(ii)  Planning  and  Inplementation 

( 1)  Maintenance  and  operation  plan 


(2)  Appropnate 
(iii)  Leveraging  ... 


land  effective  design  scale  arHJ  cost 


Total  poi  Its 


(c)  Buildings 
(i)  Project  Need  aiid  Design 
())  Meets  an  essential  need 

(2)  Benefits  ttiel  neediest 

(3)  Provides  biilding/heatth  and  safety 
(ii)  Planning  and  Implementation 

(1)  Maintenance  and  operation  plan 

(2)  Appropriate, and  effective  design  scale  arKl  cost 
(iii)  Leveraging 


Total  po  nts 


Success 


Sec.  III.{B)(5) 
(b)  Economic  Development 
(i)  Organization 
(Ii)  Project 

( 1)  Market  ana 

(2)  Managemei  it 

(3)  Financial 
(iii)  Leveraging 
(iv)  Jobs 

(2)  ICDBG  cost/job 

(3)  Quality  of  j<  bs/training 
(v)  Additional  cor^iderations 


ysis  

capacity 
;is 


ar  alysis 


Total  po  nts 


ECONOMIC  DEVELOPMENT 


Maximum 
points 


40 

20 
10 
5 
5 
5 
10 
5 


100 


15 

25 

5 

10 
15 

5 
10 

5 
10 


100 


20 
15 
25 

15 
15 

10 


100 


20 
15 
25 

15 
15 
10 


100 


15 
15 
15 
12 

15 

5 

15 


100 
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(2)  Definitions. 

Adopt  means  to  approve  by  formal 
tribal  resolution. 

Assure  means  to  comply  with  a 
specific  NOFA  requirement.  As  an 
applicant,  you  should  state  your 
compliance  or  your  intent  to  comply  in 
your  application. 

Document  means  to  supply 
supporting  written  information  and/or 
data  in  the  application  that  satisfies  the 
NOFA  requirement. 

Leverage  means  resources  that  you 
will  use  in  conjunction  with  ICDBG 
funds  to  achieve  the  objectives  of  the 
project.  Resources  include,  but  are  not 
limited  to: 

(1)  Tribal  trust  funds; 

(2)  Loans  fi-om  individuals  or 
organizations; 

(3)  State  or  Federal  loans  or 
guarantees; 

(4)  Other  grants;  and 

(5)  Noncash  contributions  and 
donated  services. 

(See  section  IV.(E)  of  this  NOFA  for 
documentation  requirements  for  point 
award  for  leveraged  resources). 

Project  Cost  means  the  total  cost  to 
implement  the  project.  Project  cost 
includes  both  ICDBG  and  non-ICDBG 
funds  and  resources. 

Section  8  standards  means  housing 
quality  standards  contained  in  24  CFR 
982.401  (Section  8  Tenant-Based 
Assistance:  Unified  Rule  for  Tenant- 
Based  Assistance  Under  the  Section  8 
Rental  Certificate  Program  and  the 
Section  8  Rental  Voucher  Program). 

Standard  Housing/Standard 
Condition  means  housing  that  meets  the 
housing  quality  standards  (HQS) 
adopted  by  the  applicant. 

(1)  The  HQS  adopted  by  the  applicant 
must  be  at  least  as  stringent  as  the 
Section  8  standards  unless  the  Area 
ONAP  approves  less  stringent  standards 
based  on  a  determination  that  local 
conditions  make  the  use  of  Section  8 
standards  infeasible. 

(2)  You  may  submit,  before  the 
application  due  date,  a  request  for  the 
approval  of  standards  less  stringent  than 
Section  8  standards.  If  you  submit  the 
request  with  your  application,  you 
should  not  assume  automatic  approval 
by  the  Area  ONAP. 

(3)  The  adopted  standards  must 
provide  for  the  following: 

(i)  That  the  house  is  safe,  in  a 
physically  soiuid  condition  with  all 
systems  performing  their  intended 
design  functions; 

(ii)  A  livable  home  environment; 

(iii)  An  energy  efficient  building  and 
systems  that  incorporate  energy 
conservation  measures;  and 

(iv)  Adequate  space  and  privacy  for 
all  intended  household  members. 


Housing 

(3)  Project  Specific  Thresholds  and 
Rating  Factors  for  Housing. 

(a)  Specific  thresholds  for  housing 
category  projects,  (i)  You  must  provide 
an  assurance  that  households  that  have 
been  evicted  from  HUD-assisted  housing 
within  the  past  five  years  will  not  be 
assisted  by  the  proposed  project  except 
in  emergency  situations.  The  Area 
ONAP  Administrator  will  review  each 
emergency  situation  proposed  by  an 
applicant  on  a  case-by-case  basis  to 
determine  whether  em  exception  is 
warranted. 

(ii)  Consistency  with  Indian  Housing 
Plan  (IHP).  You  must  provide  an 
assurance  that  the  housing  category' 
project  proposed  is  consistent  with,  and 
to  the  extent  possible,  identified  in  the 
Indian  Housing  Plan  (IHP)  submitted  by 
you  or  on  your  behalf  under  the 
provisions  of  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.).  (If  the  IHP  for  the  IHBG 
program  year  that  coincides  with  the 
implementation  of  the  ICDBG  proposed 
project  has  not  been  submitted,  you 
must  provide  an  assurance  that  when 
submitted,  the  IHP  will  specifically 
reference  the  proposed  housing  category 
project). 

(b)  Rehabilitation  Thresholds  and 
Grant  Limits,  (i)  Thresholds.  Please  note 
that  all  households  to  receive  grant 
assistance  under  a  housing 
rehabilitation  project  must  be  of  low  or 
moderate  income  status.  If  you  are 
applying  for  a  housing  rehabilitation 
grant,  you  must  adopt  rehabilitation 
standards  and  rehabilitation  policies 
before  you  submit  an  application.  Y'ou 
must  submit  these  standards  and 
policies  with  the  application.  You  must 
provide  an  assurance  that: 

(1)  Any  house  to  be  rehabilitated  will 
be  the  permanent  non-seasonal 
residence  of  the  occupants;  the  residents 
will  live  in  the  unit  at  least  nine  months 
per  year. 

(2)  Houses  designated  for  eventual 
replacement  will  only  receive  repairs 
essential  for  the  health  and  safety  of  the 
occupants. 

(3)  Project  funds  will  be  used  to 
rehabilitate  HUD-assisted  houses  only 
when  the  tenant/homeowner's 
payments  are  current  or  the  tenant/ 
homeowner  is  current  in  a  repayment 
agreement  that  is  subject  to  approval  by 
the  Area  ONAP.  In  emergency  situations 
the  Area  ONAP  administrator  may  grant 
exceptions  to  this  requirement  on  a 
case-by-case  basis. 

[4]  Houses  that  have  received 
comprehensive  rehabilitation  assistance 
from  any  ICDBG  or  other  Federal  grant 


program  within  the  past  8  years  will  not 
be  assisted  with  ICDBG  funds  to  make 
the  same  repairs  if  the  repairs  are 
needed  as  a  result  of  abuse  or  neglect, 
(ii)  Grant  limits.  Rehabilitation  grant 
limits  for  each  Area  ONAP  jurisdiction 
are  as  follows: 

(1)  Eastern/Woodlands:  $20,000 

(2)  Southern  Plains:  $15,000 

(3)  Northern  Plains:  $45,000 

(4)  Southwest:  $40,000 

(5)  Northwest:  $30,000 

(6)  Alaska:  $50,000 

(c)  Rating  Factors  for  Rehabilitation 
Projects. 

(i)  Rating  Factor  1 :  Project  Need  and 
Design.  (40  points) 

(IjThe  percentage  of  ICDBG  funds 
committed  to  bring  the  houses  to  be 
assisted  up  to  a  standard  condition  as 
defined  by  the  applicant. 
Administrative,  plaiuiing,  and  technical 
assistance  expenditures  are  excluded  in 
computing  the  percentage  of  ICDBG 
funds  committed  to  bring  the  houses  up 
to  a  standard  condition.  The  percentage 
of  ICDBG  funds  not  used  to  bring  the 
houses  up  to  a  standard  condition  must 
be  used  for  emergency  repairs, 
demolition  of  substandard  units,  or 
another  purpose  closely  related  to  the 
housing  rehabilitation  project. 

Percentage  of  ICDBG  funds  committed 
to  bring  houses  to  be  assisted  up  to  a 
standard  condition: 
91-100%:  20  points 
81-90.9%  15  points 
80.9  and  less:  0  points 

(2)  Your  selection  criteria,  which  are 
included  in  your  application,  give  first 
priority  to  the  neediest  households. 
"Neediest  households"  means 
households  whose  houses  are  in  the 
greatest  disrepair  (but  still  suitable  for 
rehabilitation  treatment)  in  the  project 
area,  or  very  low-income  households. 

Yes:  5  points 
No:  0  points 

(J)(a)  Documentation  of  project  need 
with  a  housing  survey  of  all  of  the 
houses  to  be  rehabilitated  with  ICDBG 
funds.  This  survey  should  include 
standard  housing  data  on  each  house 
surveyed  (e.g..  age.  size.  type,  number  of 
rooms,  number  of  habitable  rooms, 
number  of  bedrooms/sleeping  rooms, 
type  of  heating).  The  survey  should 
indicate  the  deficiencies  for  each  house. 
The  survey  must  include  a  definition  of 
"suitable  for  rehabilitation. "  At  a 
minimum,  this  definition  must  not 
include  houses  that  need  only  minor 
repairs  or  houses  that  need  such  major 
repairs  that  rehabilitation  is  structurally 
or  financially  infeasible. 

(6)  The  application  contains  all  the 
required  survey  data  and  the  required 
definition  of  "suitable  for 
rehabilitation."  (15  points) 
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t3 


cu 


(c)  The  applicati(  in 
the  required  defini  ion 
rehabilitation"  £ind' 
data,  but  does  contain 
enable  the  project 
(10  points) 

[a)  The  application 
survey  data  or  the 
contain  is  not  suffiiient 
project  to  proceed 

(ii)  Rating  Factor 
Implementation  , 

(l)  RehabUitatioi 
Procedures  includi  ig: 

[a]  Adopted 
The  rehabilitation 
you,  the  applicant, 
rehabilitation  the 
be  in  a  standard  coiiditi 
this  NOFA.  In  add 
include  specific  redu 
address  child  safet; 
incorporated  in  all 
rehabilitation  work 
include,  but  are  no 
safety  latches  on 
protection  devices, 
to  prevent  children 

The  standards  y 
that  after  rehabilitation 
assisted  will  be  in 
as  defined  in  this 
applicable,  a  safer 
for  children  has 
points) 

The  standards 
that  after  rehabilitation 
assisted  will  be  in 
as  defined  in  this 
address  applica 
measures.  (5  pointi) 

The  standards  d( 
requirements  for  _ 

[b]  Rehabilitatio 
and  procedures,  [i 
selection  policies 
contained  in  the  a 

(A]  Property  sel 

(B)  Cost  limits 
(Q  Type  of  finai^ing 

grant); 

(D)  Homeowner 
responsibilities; 

{£)  Procedures 
households  to  be 

(F)  Income  veri 

(jj)  The  applicatibn 
rehabilitation  seleqtion 
procedures  listed 

(Hi)  The  application 
all  the  rehabilitatiqn 
and  procedures 
contains  sufficient 
project  to  proceed 
application  contai 
rehabilitation  selection 
procedures  listed 
insufficient  detail. 

(iV)  The  application 
the  rehabilitation 


does  not  contain 
purvey  data  it  does 
to  enable  the 
Effectively.  (0  points) 
2:  Planning  and 
points) 
Policies  and 


rehthilitation  standards. 
!  tandards  adopted  by 
will  assure  that  after 
hpuses  assisted  will 
ion  as  defined  in 
ion,  these  standards 
irements  that 
measures  to  be 
appropriate 
Such  measures  may 
limited  to,  child 
ci^inets,  hot  water 
and  window  guards 
fi'om  falling, 
adopt  will  ensure 

the  houses 
standard  condition 
NOFA  and  that,  where 


;  be  sn 


ycu 


iving  environment 
created.  (10 


fcr 
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does  not  contain 
of  "suitable  for 
or  all  the  survey 

sufficient  data  to 
proceed  effectively. 


adopt  will  ensure 

the  houses 
standard  condition 
r40FA  but  they  do  not 
ble  specific  child  safety 


not  meet 

award.  (0  points) 
selection  policies 
)|The  rehabilitation 

procedures 
J  plication  include: 
e:tion  standards; 


point 


(e.g..  loan  or 
:osts  and 


selecting 
a  ;sisted;  and 
fi  :ation  procedures, 
contains  all  the 
policies  and 
a|t)ove.  (10  points) 
does  not  contain 
selection  policies 
above,  but 
data  to  enable  the 
effectively  or  the 
s  all  the 

policies  and 
ove,  but  in 
(5  points) 

does  not  contain 
ection  policies  and 


lis  ed  i 


tbc 


sele 


procedures  listed  above  or  if  it  does 
contain  policies  and  procedures,  they 
are  not  sufficient  to  enable  the  project 
to  proceed  effectively.  (0  points) 

(c)  Project  implementation  policies 
and  procedures.  (/)  These  policies  and 
procedures  must  include  a  description 
of  the  following  items: 

(A)  The  qualifications  that  will  be 
required  of  the  inspector; 

(B)  The  inspection  procedures  to  be 
used; 

(C)  The  procedures  to  be  used  to 
select  the  contractor  or  contractors; 

(D)  The  manner  in  which  the 
households  to  be  assisted  will  be 
involved  in  the  rehabilitation  process; 

(E)  How  disputes  between  the 
households  to  be  assisted,  the 
contractors,  and  the  applicant  will  be 
resolved;  and,  if  applicable; 

(F)  The  repayment  provisions  that 
will  be  required  if  sale  of  the  assisted 
house  occurs  prior  to  5  years  after  the 
rehabilitation  work  has  been  completed. 

[ii)  The  application  contains  all  the 
policies  and  procediues  listed  above 
and  they  will  enable  the  project  to  be 
effectively  implemented.  (10  points) 

(Hi)  The  application  contains  some 
but  not  all  of  the  policies  and 
procedures  listed  above  and  these 
policies  and  procedures  are  sufficient 
for  the  project  to  proceed  effectively.  (5 
points) 

(iV)  The  application  does  not  contain 
the  policies  and  procedures  listed 
above.  (0  points) 

(2)  Post  rehabilitation  maintenance 
policies  that  address  counseling  and 
training  assisted  households  on 
maintenance,  (a)  The  policies  included 
in  the  application  contain  a  well- 
plaiuied  counseling  and  training 
program.  Training  will  be  provided  for 
assisted  households  and  provision  is 
made  for  households  unable  to  do  their 
own  maintenance  (e.g.,  elderly  and 
persons  with  disabilities). 

(b)  The  policies  include  follow-up 
inspections  after  rehabilitation  is 
completed  to  ensure  the  house  is  being 
maintained.  (5  points) 

(c)  The  policies  contain  a  well- 
planned  home  maintenance  training  and 
counseling  program  but  fail  to 
adequately  address  all  of  the  items 
listed  above.  (3  points) 

(d)  Your  application  does  not  contain 
a  well-planned  home  maintenance 
training  and  counseling  program.  (0 
points) 

(3)  Quality  of  cost  estimates,  (a)  Cost 
estimates  have  been  prepared  by  a 
qualified  individual.  (You  must  include 
qualifications  of  the  estimator  in  the 
application).  You  have  documented 
costs  of  rehabilitation  on  a  per  house 
basis  and  are  supported  by  a  work  write- 


up  for  each  house  to  be  assisted.  The 
work  write-ups  are  based  upon  making 
those  repairs  necessary  to  bring  the 
houses  to  a  standard  condition  in  a 
manner  consistent  with  adopted 
construction  codes  and  requirements. 
You  must  submit  the  write-ups  with  the 
application.  If  national  standards  (e.g.. 
the  Uniform  Building  Code)  have  been 
locally  adopted  as  the  construction 
codes  and  requirements,  they  must  be 
referenced.  If  you  used  locally 
developed  and  adopted  codes  and 
requirements,  you  must  submit  them. 
(15  points) 

(o)  You  have  prepared  cost  estimates 
for  each  house  to  be  rehabilitated  to 
determine  the  total  rehabilitation  cost 
and  have  included  the  cost  estimates  in 
your  application.  Costs  to  rehabilitate 
each  house  are  documented  by  a 
deficiency  list.  (12  points) 

(c)  You  have  prepared  cost  estimates 
and  have  included  them  in  your 
application  but  the  estimates  are  based 
on  siuT'eys  and  not  on  individual  house 
deficiency  lists.  (5  points) 

(d)  You  have  not  included  cost 
estimates  in  your  application  or  the 
basis  for  the  cost  estimates  included  is 
inappropriate  or  not  provided.  (0  points) 

[4]  Cost  effectiveness  of  the 
rehabilitation  program,  (a)  This  is  a 
measure  of  how  efficiently  and 
effectively  funds  will  be  used  luider  the 
proposed  program.  Applicants  must 
demonstrate  how  the  proposed 
rehabilitation  will  bring  tiie  houses  to  be 
assisted  to  a  standard  condition  in  an 
efficient  and  cost  effective  manner. 

(b)  Rehabilitation  project  is  cost 
effective.  (5  points) 

(c)  Rehabilitation  project  is  not  cost 
effective.  (0  points) 

(iii)  Rating  Factor  3:  Leveraging.  (5 
points) 

We  will  award  points  under  this 
component  in  a  manner  consistent  with 
the  definition  of  "Leverage"  included  in 
this  NOFA  and  the  following 
breakdown: 


Non-ICDBG  %  of  Project  Cost 

25  and  over  

20-24.9  

15-19.9 

10-14.9 

5-9.9 

0-4.9 


Points 


5 
4 
3 
2 
1 
0 


(d)  Thresholds  for  Land  to  Support 
New  Housing,  (i)  The  application 
contains  information  and 
documentation,  such  as  a  preliminary 
plot  plan  or  its  equivalent  that 
establishes  that  there  is  a  reasonable 
ratio  between  the  number  of  net  usable 
acres  to  be  acquired  and  the  number  of 
low  and  moderate  income  households 
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with  documented  housing  needs.  A 
clear  objective  of  the  appHcant  must  be 
to  make  the  most  effective  and 
economic  use  of  the  land  proposed  for 
acquisition. 

(ii)  Housing  assistance  needs  must  be 
clearly  demonstrated  and  documented 
with  either  a  survey  that  identifies  the 
households  to  be  served,  their  size, 
income  levels,  and  the  condition  of 
current  housing  or  an  IHA,  or  if 
applicable,  the  waiting  list  approved  by 
the  IHA  or  TDHE  Board.  The  survey  or 
waiting  list  must  be  submitted  with  the 
application. 

(e)  Rating  Factors  for  Land  to  Support 
New  Housing. 

(i)  Rating  Factor  1 :  Project  Need  and 
Design.  (40  Points) 

Information  included  in  the 
application  establishes  that: 

(1)  The  applicemt  has  no  suitable  land 
for  the  construction  of  new  housing  and 
the  necessary  infrastructure  and 
amenities  for  this  housing.  (40  points); 
or 

(2)  The  applicant  has  land  suitable  for 
housing  construction  and  needed 
infrastructure  and  amenities,  but  the 
land  is  officially  dedicated  to  another 
purpose.  (30  points);  or 

(5)  The  applicant  will  be  acquiring 
land  for  housing  construction  and  the 
construction  of  needed  infrastructure 
and  amenities  for  both  new  and  existing 
housing.  (25  points);  or 

(4)  The  applicant  will  be  acquiring 
land  for  the  construction  of  cimenities 
for  existing  housing.  (15  points);  or 

(5)  The  reason  for  the  land  acquisition 
does  not  meet  any  of  the  criteria  listed 
above.  (0  points) 

(ii)  Planning  and  Implementation.  (60 
points) 

(1)  Suitability  of  land  to  be  acquired. 
You  had  a  preliminary  investigation  [a 
copy  of  which  must  be  submitted  with 
your  application)  conducted  by  a 
qualified  independent  entity.  Based  on 
the  judgment  of  this  entity,  the  land 
meets  all  applicable  requirements: 

(a)  Soil  conditions  appear  to  be 
suitable  for  individual  and/or 
community  septic  systems  or  other 
acceptable  methods  for  waste  water 
collection  and  treatment  have  been 
identifred. 

(6)  The  land  has  adequate: 

(i)  Availability  of  drinking  water; 

{ii)  Access  to  utilities; 

(ji'i)  Vehicular  access;  and 

(iV)  Drainage. 

(c)  The  land  appears  to  comply  with 
environmental  requirements.  Future 
development  costs  are  expected  to  be 
consistent  with  other  subdivision 
development  costs  in  the  area 
(subdivision  development  costs  include 
the  costs  of  the  land,  housing 


construction,  water  and  sewer,  electrical 
service,  roads,  and  drainage  facilities  if 
required). 

Yes:  20  points 
No:  0  points 

(2)  Commitment  and  availability  of 
housing  resources. 

(a)  The  application  includes  evidence 
of  a  commitment  and  an  ability  to 
construct  at  least  25  percent  of  the 
housing  units  to  be  built  on  the  land 
proposed  for  acquisition.  This  evidence 
consists  of  one  (or  more)  of  the 
following. 

(i)  a  firm  or  conditional  commitment 
to  construct  (or  to  finance  the 
construction  of)  the  units; 

(ii)  documentation  that  an  approvable 
application  for  the  construction  of  these 
units  has  been  submitted  to  a  funding 
source  or  entity;  or 

(Hi)  documentation  that  these  units 
are  specifically  identified  in  the  Indian 
Housing  Plan  submitted  on  or  on  behalf 
of  the  applicant  as  an  affordable  housing 
resource  with  a  commensurate 
commitment  of  Indian  Housing  Block 
Grant  (IHBG)  resources.  (10  points) 

(b)  Your  application  does  not  include 
evidence  required  for  the  award  of  10 
points.  (0  points) 

(3)  Availability/accessibility  of 
supportive  services  and  employment 
opportunities.  The  application  includes 
documentation  indicating  that,  upon 
completion  of  construction  of  the 
housing  to  be  built  on  the  land  to  be 
acquired,  fire  and  police  protection  will 
be  available  to  the  site  and  medical  and 
social  services,  schools,  shopping,  and 
employment  opportunities  will  be 
accessible  from  the  site  according  to  the 
community's  established  norms. 

Yes:  5  points 
No:  0  points 

(4)  Commitment  that  households  mil 
move  into  the  new  housing.  The 
application  includes  a  documented 
commitment  from  households  that  they 
will  move  into  the  new  housing  to  be 
built  on  the  land  to  be  acquired. 

Yes:  5  points 
No:  0  points 

(5)  Land  to  trust  status,  (a)  Land  can 
be  taken  into  trust  or  provisions  have 
been  made  for  taxes  and  fees.  There 
must  be  a  written  assurance  from  the 
BLA  that  the  land  will  be  taken  into  trust 
or  the  applicant  must  demonstrate  the 
financial  capability  and  commitment  to 
pay  the  property  taxes  and  fees  on  the 
land  for  any  period  of  time  during 
which  it  anticipates  it  will  own  the 
property  in  fee.  This  commitment  must 
be  in  the  form  of  a  resolution  by  the 
governing  body  of  the  applicant  that 
indicates  that  the  applicant  will  pay  or 


guarantee  that  all  taxes  and  fees  on  the 
land  will  be  paid. 

(b)  Your  application  includes 
documentation  from  the  BIA  that  land 
Ccm  be  taken  into  trust  or  the  required 
governing  body  resolution.  (5  points) 

(c)  Your  application  does  not  include 
either  the  assurance  or  the  resolution  or 
they  are  inadequate.  (0  points) 

(6)  Infrastructure  commitment,  (a) 
Your  application  includes  a  plan  or 
commitment  for  any  infrastructure 
needed  to  support  the  housing  to  be 
built  on  the  land  to  be  acquired.  The 
plan  or  commitment  must  address 
water,  waste  water  collection  and 
treatment,  electricity,  roads,  and 
drainage  facilities  necessary  to  support 
the  housing  to  be  developed. 

(b)  Your  application  includes 
financial  commitments  for  all  necessary 
infrastructure  or  includes 
documentation  demonstrating  that  all 
necessary  infrastructure  is  in  place.  (10 
points) 

(c)  The  application  includes  a  plan  to 
provide  all  necessary  infrastructure  but 
you  have  not  submitted  all  financial 
commitments  required  to  implement  the 
plan.  (5  points) 

(d)  The  application  does  not  include 
either  a  financial  commitment  or  plan. 
(0  points) 

(7)  The  extent  to  which  the  site 
proposed  for  acquisition  meets  the 
housing  needs  of  the  applicant  and  is 
reasonably  priced.  Your  application 
includes  documentation  indicating  that 
you  have  examined  and  assessed  the 
appropriateness  of  alternative  sites  and 
demonstrating  that  the  site  proposed  for 
acquisition  best  meets  the  documented 
housing  needs  of  tribal  households. 
Your  application  must  include 
comparable  sales  data  that  show  that  the 
cost  of  the  land  proposed  for  acquisition 
is  reasonable. 

Yes:  5  points 
No:  0  points 

(f)  Thresholds  for  New  Housing 
Construction.  The  following  thresholds 
and  the  rating  factors  set  forth  in 
paragraph  (g)  of  this  section  apply  to 
new  housing  construction  to  be 
implemented  through  a  Community- 
Based  Development  Organization 
(CBDO)  as  provided  for  under  24  CFR 
1003.204.  Please  note  that  all 
households  to  be  assisted  under  a  new 
housing  construction  project  must  be  of 
low  or  moderate  income  status. 

(i)  New  housing  construction  can  only 
be  implemented  through  a  CBDO. 
Eligible  CBDOs  are  described  in  24  CFR 
1003.204(c).  You  must  provide  an 
assurance  that  you  will  comply  this 
requirement. 
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(ii)  You  must  m  :Iude  in  the 
application  docun\entation  supporting 
the  following  detei  minations: 

(1)  No  other  housing  is  available  in 
the  immediate  res(  irvation  area  that  is 
suitable  for  the  ho  iseholds  to  be 
assisted. 

(2)  No  other  fun  ling  sources 
including  an  India  a  Housing  Block 
Grant  can  meet  th(  needs  of  the 
household(s)  to  be  served. 

(3)  The  house  oc  cupied  by  the 
household  to  be  as  sisted  is  not  in 
standard  conditioi  and  rehabilitation  is 
not  economically  easible,  the 
household  is  curre  ntly  in  an 
overcrowded  hous  a  (sharing  house  with 
another  householc  (s)),  or  the  household 
to  be  assisted  has  i  lo  current  residence. 

(iii)  Before  you  s  ubmit  an  application 
for  new  housing  cdnstruction  projects, 
you  must  adopt  co  istruction  standards 
and  construction  p  olicies.  You  must 
identify  the  buildi  ig  code  to  be  used 
when  constructing  the  houses  and  must 
document  that  thi;  code  has  been 
adopted.  The  builc  ing  code  may  be  a 
tribal  building  cod  b  or  a  nationally 
recognized  model  :ode.  If  it  is  a  tribal 
code  it  must  reguli  ite  all  of  the  areas  and 
sub-areas  identifie  i  in  24  CFR  200.925b 
and  it  must  be  revi  ewed  and  approved 
by  the  Area  ONAP  If  the  code  is 
recognized  nation:  lly,  it  must  be  the 
latest  edition  of  on  e  of  the  codes 
incorporated  by  re  erence  in  24  CFR 
200.925c. 

(iv)  You  must  pi  avide  an  assurance 
that  any  house  to  1  e  constructed  will  be 
the  permanent  nor  -seasonal  residence 
of  the  household  to  be  assisted;  this 
household  must  li'  'e  in  the  house  at 
least  nine  months  jer  year. 

(g)  Rating  Factoi  s  for  New  Housing 
Construction. 

(i)  Rating  Factor  1:  Project  Need  and 
Design.  (45  points^ 

( 1 )  Other  resourt  es  available  for  new 
housing  construct  on. 

(a)  Funds  provic  ed  to  the  applicant 
(or  to  a  Tribally  D(  signaled  Housing 
Entity  (TDHE)  for  he  applicant)  under 
the  Indian  Housin; ;  Block  Grant  (IHBG) 
Program  are  not  st  fficient  to  have  a 
significant  impact  on  identified  housing 
needs  of  low  and  r  loderate  income 
households.  (All  a  nounts  stated  under 
the  point  award  ca  tegories  represent  the 
amount  of  HUD  fu  ids  received  in  the 
most  recent  Indian  Housing  Block 
Grant). 

(b)  The  applican  I  (or  TDHE  for  the 
applicant)  received  the  minimum  IHBG 
allocation  (S25.00(i).  (15  points) 

(c)  The  applican  (or  TTDHE  for  the 
applicant)  receivei  more  than  $25,000 
but  less  than  S75,q00  in  IHBG  funds.  (10 
points) 


(d)  The  applicant  (or  TDHE  for  the 
applicant)  received  more  than  $75,000 
but  less  than  $150,000  in  IHBG  funds. 
(5  points) 

(e)  The  applicant  (or  TDHE  for  the 
applicant)  received  more  than  $150,000 
in  IHBG  funds.  (0  points) 

(2)  Adopted  housing  construction 
policies  and  plan,  (a)  The  plan  must 
include  a  description  of  the  proposed 
CBDO  and  its  relationship  (or  proposed 
relationship^to  the  applicant.  In 
addition,  the  policies  and  plan  must 
include: 

(i)  A  selection  system  that  gives 
priority  to  the  neediest  households. 
"Neediest  households"  means 
households  whose  current  residences 
are  in  the  greatest  disrepair,  very  low- 
income  households,  or  households 
without  permanent  housing.  "Very  low- 
income  households"  refers  to 
households  whose  income  does  not 
exceed  50%  of  the  median  income  for 
the  area  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
households. 

(ii)  A  system  effectively  addressing 
long-term  maintenance  of  the 
constructed  houses. 

{Hi)  Estimated  costs  and  identification 
of  the  entity  responsible  for  paying 
utilities,  fire  hazard  insurance,  and 
other  normal  maintenance  costs. 

(iv)  Policies  governing  ownership  of 
the  houses,  including  the  status  of  the 
land. 

(v)  Description  of  a  comprehensive 
plan  or  approach  being  implemented  by 
the  tribe  to  meet  the  housing  needs  of 
its  members. 

(vi)  Policies  governing  disposition  or 
conversion  to  non-dwelling  uses  of 
substandard  houses  that  will  be  vacated 
when  a  replacement  house  is  provided. 

(b)  The  policies  and  plan  include  all 
of  the  information  listed  above  and,  in 
addition,  they  specificcdly  address  the 
incorporation  of  child  safety  measures 
in  the  housing  to  be  constructed.  These 
measures  may  include,  but  are  not 
limited  to,  child  safety  latches  on 
cabinets,  hot  water  protection  devices, 
and  window  guards  to  prevent  children 
from  falling.  (25  points) 

(c)  The  policies  and  plan  include  all 
of  the  information  listed  above  but  do 
not  specifically  address  the 
incorporation  of  child  safety  measures. 
(20  points) 

(a)  The  policies  and  plan  do  not 
include  all  of  the  information  listed 
above,  but  do  include  sufficient 
information  to  allow  the  project  to 
proceed  effectively  or  all  of  the 
information  is  included,  but  in 
insufficient  detail.  (10  points) 

(e)  The  information  included  in  the 
application  is  not  sufficient  to  meet  the 


requirements  for  the  award  of  10  points. 
(0  points) 

(3)  Beneficiary  identification,  (a)  Your 
application  identifies  households  to  be 
assisted  and  documents  their  income 
eligibility  and  household  size.  (5  points) 

(0)  Your  application  does  not  identify 
households  to  be  assisted  or,  if 
identified,  does  not  document  their 
income  eligibility  and  household  size. 
(0  points) 

(ii)  Rating  Factor  2:  Planning  and 
Implementation.  (45  points) 

(1 )  Occupancy  Standards,  (a)  The 
proposed  housing  will  be  designed  and 
built  according  to  adopted  reasonable 
standards  that  govern  the  size  of  the  , 
housing  in  relation  to  the  size  of  the 
occupying  household  (minimum  and 
maximum  number  of  persons  allowed 
for  the  number  of  sleeping  rooms);  the 
minimum  and  maximum  square  footage 
allowed  for  major  living  spaces 
(bedrooms,  living  room,  kitchen  and 
dining  room).  You  must  submit  the 
standards  with  your  application. 

(b)  You  have  adopted  reasonable 
occupancy  standards  and  they  are 
included  in  your  application.  (10 
points) 

(c)  You  have  not  adopted  reasonable 
occupancy  standards  or  did  not  include 
the  standards  in  your  application.  (0 
points) 

(2)  Site  Acceptability,  (a)  You  (or  the 
proposed  beneficiary  household)  have 
control  of  the  land  upon  which  the 
houses  will  be  built.  Either:  (/)  the 
application  includes  documentation 
that  all  housing  sites  are  in  trust  or 
documentation  fi-om  the  BLA  that  the 
sites  will  be  taken  into  trust  within  one 
year  of  the  date  of  the  ICDBG  approval 
notification.  If  the  sites  are  not  in  trust 
by  the  date  of  ICDBG  approval 
notification,  you  must  provide 
documentation  that  they  are  in  trust  to 
the  Area  ONAP  before  ICDBG  funds 
may  be  obligated  for  construction;  or 

(ii)  If  you  cannot  provide 
documentation  that  the  site(s)  are  in 
trust  or  will  be  taken  into  trust  in  the 
timeframe  established,  you  have 
provided  a  formal  tribal  assurance.  This 
assurance  states  that  deed  restrictions 
(or  legal  equivalents)  will  be  imposed  so 
that  the  owner  of  the  site  upon  which 
the  ICDBG  assisted  house  will  be  built 
caimot  sell  the  house  without  yoiu 
permission  and  that  the  owner  must 
reimburse  you  for  the  appraised  value  of 
the  house  at  the  time  of  sale  (or  the 
value  of  the  ICDBG  assistance  provided, 
whichever  is  less).  You  must  provide 
evidence  that  these  restrictions  have 
been  recorded  to  the  Area  ONAP  before 
you  may  obligate  ICDBG  funds  for 
construction.  You  must  treat  any  funds 
reimbursed  to  you  as  the  result  of  future 
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sales  as  program  income  as  defined  and 
regulated  in  24  CFR  1003.503. 

{b)  You  had  a  preliminary 
investigation  of  the  site(s)  conducted  by 
a  qualified  independent  entity.  Based  on 
this  investigation  (which  must  be 
included  in  the  application)  the  site(s) 
appear  to  meet  all  applicable 
requirements: 

Soil  conditions  appear  to  be  suitable 
for  individual  or  community  septic 
systems  or  other  acceptable  methods  for 
waste  water  collection  and  treatment 
have  been  identified. 

(i)  Each  site  has  adequate: 

[A)  Availability  of  drinking  water; 

(B)  Access  to  utilities; 
(O  Vehicular  access; 
(D)  Drainage;  and 

[ii]  Each  site  appears  to  comply  with 
environmental  requirements. 
Yes:  15  points 
No:  0  points 

(3)  Energy  Conservation  Design.  Your 
application  includes  documentation 
demonstrating  that  the  proposed  houses 
have  been  designed  in  a  manner  that 
will  ensure  that  energy  use  will  be  no 
greater  than  that  for  comparable  houses 
in  the  same  general  geographic  area  that 
have  been  constructed  in  accordance 
with  applicable  state  energy 
conservation  standards  for  residential 
construction.  Your  application  describes 
any  special  design  features,  materials,  or 
consbxiction  techniques  which  enhance 
energy  conservation. 

Yes:  5  points 
No:  0  points 

(4)  Housing  Survey,  (a)  You  have 
completed  a  survey  of  housing 
conditions  cuid  housing  needs  of  your 
tribal  members.  You  completed  this 
survey  within  the  twelve  months  before 
the  application  submission  deadline  {or 
if  an  earlier  survey,  you  updated  it 
during  this  period).  You  must  submit 
the  survey  with  your  application.  You 
included  the  following  descriptive  data 
for  each  household  surveyed: 

(i)  Size  of  the  household,  including 
age  and  gender  of  any  children. 

[ii]  Is  the  household  occupying 
permanent  housing  or  is  it  homeless? 

(Hi)  Aimual  household  income. 

(iV)  OwTier  or  renter. 

(v)  Number  of  habitable  rooms  and 
number  of  sleeping  rooms. 

(vj)  Physical  condition  of  the  house — 
standard/substandard.  If  substandard,  is 
it  suitable  for  rehabilitation?  The  survey 
must  include  a  definition  of  "suitable 
for  rehabilitation." 

(vii)  Number  of  distinct  households 
occupying  the  house/degree  of 
overcrowding. 

(viii)  If  there  is  a  need  for  a 
replacement  house,  what  are  the 


housing  preferences  of  the  household, 
e.g.,  ownership  or  rental;  location; 
manufactured  or  stick-built. 

(b)  You  submitted  an  acceptable 
survey.  (10  points) 

(c)  You  did  not  submit  a  survey  or  the 
survey  is  not  acceptable.  (0  points) 

(5)  Cost  effectiveness  of  new  housing 
construction,  (a)  This  is  a  measure  of 
how  efficiendy  and  effectively  funds 
will  be  used  under  the  proposed 
program.  You  must  demonstrate  how 
the  proposed  housing  activities  will  be 
accomplished  in  an  efficient  and  cost 
effective  manner. 

(b)  You  have  demonstrated  that  the 
proposed  activities  are  cost  effective.  (5 
points) 

(c)  You  have  not  demonstrated  that 
the  proposed  activities  are  cost  effective. 
(0  points) 

(iii)  Rating  Factor  3:  Leveraging.  (10 
points) 

We  will  award  points  under  this 
component  in  a  manner  consistent  with 
the  definition  of  "Leverage"  included  in 
this  NOFA  and  the  following 
breakdown: 


Non-ICDBG  %  of  project  cost 

25  and  over  

20-24.9  

15-19.9 

10-14.9 

5-9.9 

0-4.9 


Points 


10 
8 
6 
4 
2 
0 


Community  Facilities 

(4)  Project  Specific  Thresholds  and 
Rating  Factors  for  Community  Facilities. 

(a)  Rating  Factors  for  Infrastructure, 
(i)  Rating  Factor  1 :  Project  Need  and 

Design.  (60  points) 

(1)  Meets  an  essential  need,  (a)  Yoiu 
application  includes  documentation 
demonstrating  that  the  proposed  project 
meets  an  essential  community 
development  need  by  fulfilling  a 
function  that  is  critical  to  the  continued 
existence  or  orderly  development  of  the 
community. 

(b)  The  proposed  project  will  fulfill  a 
function  that  is  critical  to  the  continued 
existence  or  orderly  development  of  the 
community.  (20  points) 

(c)  The  proposed  project  will  fulfill  a 
function  that  is  not  critical  to  the 
continued  existence  or  orderly 
development  of  the  community.  (0 
points) 

(2)  Benefits  the  neediest,  (a)  The 
proposed  project  benefits  the  neediest 
segment  of  the  population,  as  identified 
below.  You  must  include  information 
demonstrating  that  income  data  were 
collected  in  a  statistically  reliable  and 
independently  verifiable  maimer  and 
that: 


(b)  85  percent  or  more  of  the 
beneficiaries  are  low  and  moderate 
income.  (15  points) 

(c)  Between  75-84.9  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (10  points) 

(d)  Between  55-74.9  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (5  points) 

(e)  Less  than  55  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (0  points) 

(3)  Provides  infrastructure/health  and 
safety. 

(a)  The  application  includes 
documentation  demonstrating  that  the 
proposed  project  will  provide 
infrastructure  that  does  not  currently 
exist  for  the  area  to  be  served  or  it  will 
eliminate  or  substantially  reduce  a 
health  or  safety  threat  or  problem  or  it 
will  replace  existing  infrastructure  that 
no  longer  functions  adequately  to  meet 
current  needs. 

(b)  The  infrastructure  does  not  exist  or 
the  existing  infrastructure  no  longer 
functions  or  the  existing  infrastructure 
does  not  contribute  to  the  elimination 
of,  or  causes,  a  verified  health  or  safety 
threat  or  problem.  (25  points) 

(c)  The  existing  infrastructure  no 
longer  functions  adequately  to  meet 
current  needs  or  is  unreliable.  (20 
points) 

(d)  The  proposed  project  will  replace 
or  supplement  existing  infrastructure 
that  is  adequate  for  current  needs  but 
that  will  not  meet  acknowledged  future 
needs.  (12  points) 

(e)  The  proposed  project  will  replace 
or  supplement  existing  infrastructure 
that  is  adequate  to  meet  current  needs 
and  future  needs  that  have  not  been 
acknowledged  or  documented.  (0 
points) 

{/)  If  the  project  is  intended  to  address 
a  health  or  safety  threat  or  problem,  you 
must  provide  documentation  consisting 
of  a  signed  study  or  letter  from  a 
qualified  independent  authority  that 
verifies  that: 

(/)  A  threat  to  health  or  safety  (or  a 
health  or  safety  problem)  exists  that  has 
caused  or  has  the  potential  to  cause 
serious  illness,  injury,  disease,  or  death; 
and 

(ii)  The  threat  or  problem  can  be 
completely  or  substantially  eliminated  if 
the  proposed  project  is  undertaken. 

(ii)  Rating  Factor  2:  Planning  and 
Implementation.  (30  points) 

(1)  A  viable  plan  for  maintenance  and 
operation,  (a)  If  you  are  to  assume 
responsibility  for  maintenance  and 
operation  of  the  proposed  facility,  you 
must  adopt  a  maintenance  and 
operation  plan  that  addresses 
maintenance,  repair  and  replacement  of 
items  not  covered  by  insurance,  and  that 
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clearly  identifies  o  aerating 
responsibilities  an  1  resources.  You  must 
include  this  plan  and  the  adopting 
resolution  in  your  ipplication.  The  plan 
must  identify  a  fui  ding  source  to  ensure 
that  the  facility  wi  1  be  properly 
maintained  and  operated.  The 
resolution  adoptin ;  the  plan  must 
identify  the  total  a  mual  dollar  amount 
you  will  commit. 

(b)  If  an  entity  other  than  you 
commits  to  pay  for  maintenance  and 
operation,  you  mui  it  include  a  letter  of 
commitment  that  i  lentifies  the 
responsibilities  th«  entity  will  assume 
in  your  applicatioi .  You  are  not 
required  to  submit  a  maintenance  and 
operations  plan.  If  this  entity  is  not  an 
established  organi^tion  or  agency,  this 
letter  must  also  idantify  its  financial 
abiUty  to  assiune  tJ  le  indicated 
responsibilities.  Tl  le  Area  ONAP  will 
award  points  only  if  it  is  able  to 
determine  that  the  entity  is  financially 
able  to  assume  the  costs  of  maintenance 
and  operation. 

(c)  Your  applical  ion  includes  an 
acceptable  maintei  lance  and  operation 
plan  and  adopting  resolution  (or  letter 
of  commitment).  (1  5  points) 

(d)  Your  applica  ion  does  not  include 
either  the  plan  anc  resolution  or  the 
commitment  letter  or,  if  included,  they 
are  not  acceptable.  (0  points) 

(2)  Appropriate  una  effective  design, 
scale,  and  cost,  (a)  Your  application 
includes  informati  )n  demonstrating  that 
the  proposed  proje  ::t  is  the  most 
appropriate  and  co  st  effective  approach 
to  address  the  iden  tified  need.  This 
information  demoi  istrates  that  you  have 
considered  the  use  of  existing  facilities 
and  resources  and  iltematives, 
including  method  )f  implementation 
and  cost.  If  only  oi  e  approach  is 
feasible  (there  are  i  m  alternatives  to  the 
proposed  project),  Ihe  application  must 
include  an  explaiu  tion. 

(b)  Your  applica  ion  includes  the 
required  informati  )n.  (15  points) 

(c)  Youi  applical  ion  does  not  include 
the  required  infortiation  or,  if  included, 
it  is  unacceptable.  [0  points) 

(iii)  Rating  Facte  r  3:  Leveraging.  (10 
points) 

We  will  award  p  aints  under  this 
component  in  a  mj  nner  consistent  with 
the  definition  of  "]  .everage"  included  in 
this  NOFA  and  the  following 
breakdown: 


Non-ICDBG  %  of  F  reject  cost 


25  and  over 

20-24,9 

5-19.9 

10-14.9 

5-9.9 

0-4.9 


Points 


10 
8 
6 
4 
2 
0 


(b)  Threshold  for  Buildings.  If  you 
propose  a  facility  that  would  provide 
health  care  services  funded  by  the 
Indian  Health  Service  (IHS),  you  must 
assure  that  the  facility  meets  all 
applicable  IHS  facility  requirements.  We 
recognize  that  tribes  that  are  contracting 
services  from  the  EHS  may  establish 
other  facility  standards.  These  tribes 
must  assure  that  these  standards  at  least 
compare  to  nationally  accepted 
minimum  standards. 

(c)  Rating  Factors  for  Buildings. 

(i)  Rating  Factor  1 :  Project  Need  and 
Design.  (60  points) 

(1)  Meets  an  essential  need,  (a)  Your 
appUcation  includes  documentation 
that  the  proposed  building  meets  an 
essential  community  development  need 
by  providing  space  so  that  a  service  or 
function  that  is  critical  to  the  continued 
existence  or  orderly  development  of  the 
conununity  can  be  provided. 

(b)  The  proposed  building  will 
provide  space  for  a  service  or  function 
that  is  essential  to  the  continued 
existence  or  orderly  development  of  the 
community.  (20  points) 

(c)  The  proposed  building  will 
provide  space  for  a  service  or  function 
that  is  not  critical  to  the  continued 
existence  or  orderly  development  of  the 
conununity.  (0  points) 

(2)  Benefits  the  neediest.  The 
proposed  project  benefits  the  neediest 
segment  of  the  population,  as  identified 
below.  Your  application  must  include 
information  demonstrating  that  income 
data  was  collected  in  a  statistically 
reliable  and  independently  verifiable 
maimer  and  that: 

[a]  85  percent  or  more  of  the 
beneficiaries  are  low  and  moderate 
income.  (15  points) 

(b)  Between  75-84.9  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (10  points) 

(c)  Between  55-74.9  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (5  points) 

[d]  Less  tnan  55  percent  of  the 
beneficiaries  are  low  and  moderate 
income.  (0  points) 

(3)  Provides  building/health  and 
safety,  (a)  Your  application  includes 
documentation  demonstrating  that  the 
proposed  building  will  be  used  to 
provide  services  or  functions  that  are 
not  ciurently  being  provided  to  service 
area  beneficiaries  or  it  will  replace  a 
building  that  does  not  meet  health  or 
safety  standards  that  are  currently  being 
used  to  provide  the  service  or  function 
or  it  will  replace  a  building  that  is  no 
longer  able  to  provide  the  space  or 
amenities  to  meet  the  ciurent  need  for 
the  services  or  functions. 

[b)  The  services  or  functions  to  be 
provided  in  the  proposed  building  do 


not  exist  for  the  service  area  population 
or  the  building  currently  being  used 
does  not  meet  health  or  safety 
standards.  (25  points) 

(c)  The  building  to  be  replaced  by  the 
proposed  building  is  not  able  to  provide 
the  space  or  amenities  for  the  services 
or  functions  so  that  ciurent  needs 
Ccmnot  be  entirely  met.  (20  points) 

{d]  The  building  to  be  replaced  is  able 
to  provide  adequate  space  and  current 
needs  are  being  met  but  it  cannot 
provide  space  for  acknowledged  futiu-e 
needs.  (10  points) 

(e)  The  proposed  building  is  not 
necessary  since  current  needs  and 
acknowledged  future  needs  can  be  met 
through  the  use  of  existing  facilities.  (0 
points) 

[f]  If  the  proposed  building  is 
intended  to  replace  an  existing  building 
that  does  not  meet  health  or  safety 
standards,  your  application  must 
include  documentation  consisting  of  a 
signed  letter  from  a  qualified 
independent  authority  that  specifically 
identifies  the  standard  or  standards  that 
are  not  being  met  by  the  existing 
building. 

(ii)  Rating  Factor  2:  Planning  and 
Implementation.  (30  points) 

(l]  A  viable  plan  for  maintenance  and 
operation,  (a)  If  you  are  to  assume 
responsibility  for  the  maintenance  and 
operation  of  the  proposed  building,  you 
must  adopt  a  maintenance  and 
operation  plan  that  addresses 
maintenance,  repair  and  replacement  of 
items  not  covered  by  insurance,  and  that 
clearly  identifies  operating 
responsibilities  and  resources.  You  must 
include  this  plan  and  the  adopting 
resolution  in  your  application.  The  plan 
must  identify  a  funding  source  to  ensure 
that  the  building  will  be  properly 
maintained  and  operated.  The 
resolution  adopting  the  plan  must 
identify  the  total  annual  dollar  amount 
you  will  commit. 

[b]  If  an  entity  other  than  the 
applicant  commits  to  pay  for 
maintenance  and  operation,  you  must 
include  a  letter  of  commitment 
identifying  the  responsibiUties  the 
entity  will  assume  in  your  application. 
You  are  not  required  to  submit  a 
maintenance  and  operation  plan.  If  this 
entity  is  not  an  established  organization 
or  agency,  this  letter  must  also  identify 
its  financial  ability  to  assume  the 
indicated  responsibilities.  The  Area 
ONAP  will  award  points  only  if  it  is 
able  to  determine  tiiat  the  entity  is 
financially  able  to  assiune  the  costs  of 
maintenance  and  operation. 

(c)  Your  application  includes  an 
acceptable  maintenance  and  operation 
plan  and  adopting  resolution  (or  letter 
of  commitment).  (15  points) 
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(rf)  Your  application  does  not  include 
either  the  plan  cuid  resolution  or  the 
commitment  letter,  or  if  included,  they 
are  not  acceptable.  (0  points) 

{2)  An  appropriate  and  effective 
design,  scale,  and  cost,  (a)  Your 
application  includes  information 
demonstrating  that  the  proposed 
building  is  the  most  appropriate  and 
cost  effective  approach  to  address  the 
identified  need(s).  This  information 
demonstrates  that  you  have  considered 
the  use  of  existing  facilities  and 
resources  and  alternatives,  including 
method  of  implementation  and  cost.  If 
only  one  approach  is  feasible  (there  are 
no  alternatives  to  the  proposed 
building),  the  application  must  include 
•  an  explanation. 

(b)  Your  application  includes  the 
required  information.  (15  points) 

(c)  Your  application  does  not  include 
the  required  information  or,  if  included, 
it  is  unacceptable.  (0  points) 

(iii)  Rating  Factor  3:  Leveraging.  (10 
points) 

We  will  award  points  under  this 
component  based  on  the  definition  of 
"Leverage"  included  in  this  NOFA  and 
the  following  breakdown: 


Non-ICDBG  %  of  project  cost 


25  or  more 

20-24.9  

15-19.9  

10-14.9  

5-9.9  

0-4.9  


Points 


10 
8 
6 

4 
2 
0 


Economic  Development 

(5)  Project  Specific  Thresholds  and 
Hating  Factors  for  Economic 
Development. 

(a)  Thresholds  for  Economic 
Development,  (i)  Economic 
development  assistance  may  be 
provided  only  when  a  financial  analysis 
is  provided  that  shows  public  benefit 
commensurate  with  the  assistance  to  the 
business  can  reasonably  be  expected  to 
result  from  the  assisted  project. 

(ii)  The  analysis  should  also  establish 
that  to  the  extent  practicable: 
Reasonable  financial  support  will  be 
committed  from  non-Federal  sources 
prior  to  disbursement  of  Federal  funds; 
any  grant  amount  provided  will  not 
substantially  reduce  the  amoimt  of  non- 
Federal  financial  support  for  the 
activity;  not  more  than  a  reasonable  rate 
of  return  on  investment  is  provided  to 
the  owner;  and  that  grant  funds  used  for 
the  project  will  be  disbursed  on  a  pro- 
rata basis  with  amounts  from  other 
sources.  In  addition,  it  must  be 
established  that  the  project  is  financially 
feasible  and  has  a  reasonable  chance  of 
success". 


(b)  Rating  Factors  for  Economic 
Development. 

(i)  Rating  Factor  1:  Organization.  (8 
points) 

[1]  The  application  contains 
information  and  documentation  that 
addresses  all  of  the  following  three 
elements.  (Maximum:  8  points): 

(a)  You  (or  entity  to  be  assisted)  have 
an  established  organization  system  for 
operation  of  a  business,  (e.g.,  adopted 
tribal  ordinances,  articles  of 
incorporation.  Board  of  Directors  in 
place,  tribal  department). 

(b)  Formal  provisions  exist  for 
separation  of  government  functions 
from  business  operating  decisions.  An 
operating  plan  has  been  established  and 
is  submitted. 

(c)  The  Board  of  Directors  consists  of 
persons  who  have  prior  business 
experience.  A  staffing  plan  has  been 
developed  and  is  submitted. 

(2)  The  application  contains  all  of  the 
first  element  listed  above  and  some  of 
the  items  in  the  second  and  third 
elements  or  the  application  contains  all 
of  the  elements  listed  above,  but  in 
insufficient  detail.  The  business  should 
be  able  to  operate  effectively. 
(Moderate:  5  Points) 

(3)  The  application  does  not  meet  the 
criteria  for  the  award  of  moderate 
points.  (Unsatisfactory:  0  Points) 

(ii)  Rating  Factor  2:  Project  Success. 
(45  points) 

We  will  rate  the  project  on  the 
adequacy  and  quality  of  the  information 
included  in  the  application  that 
addresses  the  following  criteria:  We  will 
not  consider  any  project  for  funding 
unless  it  receives  at  least  moderate 
points  in  each  of  the  following  three 
rating  factors. 

(2)  Market  analysis,  (a)  A  feasibility/ 
market  analysis,  generally  not  older 
than  two  years,  identifying  the  market 
and  demonstrating  that  the  proposed 
activities  are  highly  likely  to  captiu-e  a 
fair  share  of  the  market.  You  must 
submit  the  analysis  with  your 
application.  (Maximum:  15  points) 

[b]  A  feasibility/market  analysis 
identifying  the  market  and 
demonstrating  that  the  proposed 
activities  are  reasonably  likely  to 
capture  a  fair  share  of  the  market.  You 
must  submit  the  analysis  with  your 
application.  (Moderate:  10  points) 

(c)  Your  submission  does  not  meet  the 
criteria  for  the  award  of  moderate 
points.  (Unsatisfactory:  0  points) 

(2)  Management  capacity,  (a)  You 
have  identified  a  management  team 
with  qualifying  specialized  training  or 
technical/managerial  experience  in  the 
operation  of  a  similar  business.  You 
must  submit  with  your  application  job 
descriptions  of  key  management 


positions  as  well  as  resumes  showing 
qualifying  specialized  technical/ 
managerial  training  or  experience  of  the 
identified  management  team. 
(Maximum:  15  points) 

(fa)  You  will  hire  a  management  team 
with  qualifying  general  business 
training  or  experience  if  the  grant  is 
approved.  You  must  submit  with  your 
application  job  descriptions  of  key 
management  positions.  (Moderate:  12 
points) 

(c)  The  submission  does  not  meet  the 
criteria  for  the  award  of  12  points. 
(Unsatisfactory:  0  points) 

(3)  Financial  Analysis  of  the  Business, 
(a)  We  will  determine  the  financial 
viability  of  a  project  by  analyzing 
financial  and  other  project  related 
information.  You  must  submit  the 
following  for  all  proposed  projects: 

(i)  A  detailed  cost  summary  for  the 
project; 

(j7)  Evidence  of  funding  sources;  and 

(iii)  Five  year  operating  or  cash  flow 
financial  projections.  If  the  project 
involves  the  expansion  of  an  existing 
business,  you  must  also  submit  with 
your  application  financial  statements  for 
the  most  recent  three  year  period  for  the 
business  (financial  statements  include 
the  balance  sheet,  income  statement  and 
statement  of  retained  earnings).  For 
start-up  businesses  that  will  not  be 
owned  by  the  recipient,  you  must  also 
submit  with  your  application  current 
financial  or  net  worth  statements  of 
principal  business  owners  or  officers. 

(fa)  The  Area  ONAP  will  review  the 
information  derived  from  the  analysis 
and  compare  it  to  local  or  national 
industr>'  standards  to  assess 
reasonableness  of  development  costs, 
financial  need,  profitability,  and  risk  as 
factors  in  determining  overall  financial 
viability.  In  determining  whether  a 
project  is  financially  viable,  the  Area 
ONAP  will  also  consider  current  and 
projected  market  conditions  and 
profitability  measures  such  as  cash  flow 
return  on  equity,  cash  flow  return  on 
total  assets,  and  the  ratio  of  net  profit 
before  taxes  to  total  assets.  Sources  of 
industry  standards  include  Marshall 
and  Swift  Publication  Company,  Robert 
Morris  Associates,  Dun  and  Bradstreet, 
the  Chamber  of  Commerce,  etc.  You 
may  also  use  local  standards.  If  you  cite 
one  of  these  standards,  you  must  submit 
the  appropriate  data  with  your 
application. 

(c)  Based  on  the  analysis: 

(i)  The  project  has  an  excellent  chance 
of  achieving  financial  success. 
(Maximum:  15  points) 

(ii]  The  project  has  an  average  chance 
of  achieving  financial  success. 
(Moderate:  8  points) 
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(Hi)  The  project 
prospect  of 
(Unsatisfactory:  0 

(iii)  Rating  Factc^r 
will  award  points 
in  a  manner 
definition  of ' 
this  NOFA  and  the 
breakdown 


las  a  minimal 
achiev:  ng  financial  success. 
>oints) 

3:  Leveraging.  We 
luider  this  component 
consi^ent  with  the 

included  in 
following 


Levt  rage' 


Non-ICDBG  %  of  p  reject  cost 


30%  or  more  ... 

20-29.9% 

10-19.9% 

Less  than  10% 


hb 
poini  5) 


summi  iry 


VI 


ha/ 


kiid( 
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(iv)  Rating  Factqr 
Time  Equivalent 
Training.  (20 
identify  or  include 
the  total  number  0 
equivalent  jobs  ex]  1 
and/or  retained  as 
as  well  as  a 
descriptions.  We 
jobs  unless  you 
evidence  that  thes 
without  the  projec 
the  number  and 
to  be  available  to 
income  persons. 

(2)  ICDBG  cost 
$30,000  or  less:  15 
$30,001-40,000:  1 
$40,001-45,000:  8 
$45,001+:  0  point 

(3)  Quality  of  j 
targeted  to  low  an 
persons: 

(a)  The  jobs  offe 
comparable  to  are. 
for  similar  jobs, 
advancement,  and 
skill;  or 

[b)  The  employi 
training  opportun^ies 
a  description  of 
program  with  youi 
Yes:  5  points 
No:  0  points 

(v)  Rating  Factoi 
Considerations 

A  project  must 
following  factors 
(Ma3dmuin:  15  po 

[1]  Use,  iraprov(i 
special  skills.  Spe  ;ial 
that  members  hav 
education,  traininfe 
cultural  experienc  bs 
Yes:  5  points 
No:  0  points 

(2)  Provide  spi 
the  initial  econonn  ic 
benefits  to  emplo)  ees 
community. 
Yes:  5  points 


4:  Permanent  Full- 
Creation  and 
.  (1)  You  must 
in  your  application 
permanent  full-time 
ected  to  be  created 
a  result  of  the  project 

of  job 
il  not  count  retained 
e  provided  clear 
jobs  would  be  lost 
You  must  identify 
s)  of  jobs  expected 
and  moderate 


(15 


tJ 
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and/or  training 
moderate  income 


wages  and  benefits 
wages  and  benefits 

e  opportunity  for 
teach  a  transferable 
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commits  to  provide 
.  You  must  submit 
planned  training 
application. 


5:  Additional 
points) 
iheet  three  of  the 
receive  15  points. 
nts) 
,  or  expand  members' 

skills  are  those 
developed  through 
or  traditional 


noff 


benefits  beyond 
development 
or  to  the 


No:  0  points 

[3]  Provide  special  opportunities  for 
residents  of  Federally-assisted  housing. 

Yes:  5  points 
No:  0  points 

(4)  Provide  benefits  to  other 
businesses  owned  by  Indians  or  Alaska 
Natives. 

Yes:  5  points 
No:  0  points 

(5)  Loan  Repayment/Reuse  of  ICDBG 
funds.  If  the  business  is  not  tribally 
owned,  at  least  50%  of  the  ICDBG 
assistance  to  the  business  will  be  repaid 
to  the  grantee  within  a  10  year  period. 
If  the  business  is  tribally  owned,  the 
tribe  agrees  (by  submission  of  a  tribal 
resolution)  within  a  10  year  period  to 
use  funds  equal  to  50%  of  the  ICDBG 
assistance  for  eligible  activities  that 
meet  a  national  objective.  These  funds 
should  come  from  the  profits  of  the 
tribally  owned  business. 

Yes:  5  points 
No:  0  points 

rV.  Application  Submission 
Requirements  and  Checklist 

(A)  General.  You  must  submit  your 
completed  application  (one  originally 
signed  and  two  copies)  to  the 
appropriate  Area  ONAP  listed  above. 
You  may  access  any  of  the  telephone 
numbers  listed  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339.  To  be  eligible  for 
consideration,  your  application  must  be 
received  by  or  be  submitted  to  the 
appropriate  Area  ONAP  in  accordance 
with  the  requirements  set  forth  under 
APPLICATION  DUE  DATE  above.  You  may 
submit  only  one  application;  however, 
an  application  may  include  more  than 
one  eligible  project  (e.g..  housing  and 
public  facilities).  In  any  event,  the 
ICDBG  grant  amount  requested  may  not 
total  more  than  the  grant  ceiling.  We 
will  rate  separately  each  project  within 
your  application. 

(B)  Demographic  data.  You  may 
submit  data  that  are  unpublished  and 
not  generally  available  in  order  to  meet 
the  requirements  of  this  section.  You 
must  certify  that: 

(1)  Generally  available,  published 
data  are  substantially  inaccurate  or 
incomplete; 

(2)  Data  provided  have  been  collected 
systematically  and  are  statistically 
reliable; 

(3)  Data  are.  to  the  greatest  extent 
feasible,  independently  verifiable;  and 

(4)  Data  differentiate  between 
reservation  and  BIA  service  area 
populations,  when  applicable. 

(C)  Publication  of  Community 
Development  Statement.  You  must 


prepare  and  publish  or  post  the 
conununity  development  statement 
portion  of  your  application  according  to 
the  citizen  participation  requirements  of 
§1003.604. 

(D)  Application  Submission.  Your 
application  must  include: 

(1)  Standard  Form  424 — Application 
for  Federal  Assistance; 

(2)  Community  Development 
Statement  that  includes: 

(a)  Components  that  address  the 
relevant  selection  criteria; 

(b)  A  brief  description  or  an  updated 
description  of  community  development 
needs; 

(c)  A  brief  description  of  projects 
proposed  to  address  needs,  including 
scope,  magnitude,  and  method  of 
implementing  the  project; 

(d)  A  schedule  for  implementing  the 
project  (form  HUD-4125, 
Implementation  Schedule);  and 

(e)  Cost  information  for  each  separate 
project,  including  specific  activity  costs, 
administration,  planning,  technical 
assistance,  and  total  HUD  share  (form 
HUD-4123,  Cost  Summary); 

(3)  Certifications— form  HUD  4126; 

(4)  Certification  for  a  Drug-Free 
Workplace  (form  HUD  50070); 

(5)  Certification  regarding  lobbying 
(24  CFR  part  87)  and  SF-LLL  (if 
applicable); 

(6)  Applicant/Recipient  Disclosure/ 
Update  Report— form  HUD  2880,  as 
required  under  subpart  A  of  24  CFR  part 
4.  Accountability  in  the  Provision  of 
HUD  Assistance; 

(7)  A  map  showing  project  location,  if 
appropriate; 

(8)  If  the  proposed  project  will  result 
in  displacement  or  temporary 
relocation,  a  statement  that  identifies: 

(a)  The  number  of  persons  (families, 
individuals,  businesses,  and  nonprofit 
organizations)  occupying  the  property 
on  the  date  of  the  submission  of  the 
application  (or  date  of  initial  site 
control,  if  later); 

(b)  The  number  to  be  displaced  or 
temporarily  relocated; 

(c)  The  estimated  cost  of  relocation 
payments  and  other  services; 

(d)  The  source  of  funds  for  relocation; 
and 

(e)  The  organization  that  will  carry 
out  the  relocation  activities; 

(9)  If  applicable,  evidence  of  the 
disclosure  required  by  24  CFR 
1003.606(e)  regarding  conflict  of 
interest. 

(10)  If  applicable,  the  demographic 
data  certification  described  in  Section 
IV(B)  of  the  NOFA.  The  data 
accompanying  the  certification  must 
identify  the  total  number  of  persons 
benefiting  from  the  project  and  the  total 
number  of  low-and-moderate  persons 
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benefiting  from  the  project.  Supporting 
documentation  should  include  a  sample 
copy  of  a  completed  survey  form  and  an 
explanation  of  the  methods  used  to 
collect  the  data,  and  a  listing  of  incomes 
by  household. 

(11)  If  the  application  has  been 
submitted  by  a  tribal  organization  as 
defined  in  24  CFR  1003.5(b),  on  behalf 
of  an  hidian  tribe,  band,  group,  or 
nation,  you  must  submit  concurring 
resolutions  from  these  entities. 

(E)  Documentation  requirements  for 
point  award  for  leveraged  resources. 

(1)  General.  For  your  own  resources, 
you  must  include  in  your  application  a 
council  resolution  (or  legal  equivalent) 
that  identifies  and  commits  the 
resources.  For  resources  to  be  provided 
by  another  entity,  you  must  include  in 
your  application  written  verification  of 
an  application  or  request  for  the 
leveraged  resources. 

(2)  Resources  contributed  by  a  public 
agency,  foundation,  or  other  private 
party,  (a)  In  addition  to  the  requirement 
described  in  section  IV.E.(l),  above,  for 
grants  or  other  contributed  resources 
from  a  public  agency,  foundation,  or 
other  private  party,  you  must  submit  a 
written  commitment,  which  may  be 
contingent  on  approval  of  the  ICDBG 
award,  and  it  must  be  received  by  the 
Area  ONAP  no  later  than  30  days  after 
the  application  deadline.  This 
commitment  must  specifically  identify 
or  indicate: 

(i)  The  dollar  amount  committed  (or 
dollar  value  of  the  noncash  resource  and 
the  basis  for  the  valuation); 

(ii)  That  the  resources  are  currently 
available  or  will  be  available  when 
necessary  for  successful  project 
implementation;  and 

(lii)  The  project. 

(b)  If  the  nature  of  the  funding  cycle 
of  the  contributing  entity  prevents  the 
entity  from  making  a  firm  funding 
commitment  in  the  30  days,  we  will 
consider  these  resources  in  the  award  of 
points  if  the  entity  provides  a  written 
statement  that  identifies  the  project  and 
the  dollar  amount  under  consideration, 
indicates  that  the  entity  has  received  the 
application  or  request  for  assistance 
from  the  ICDBG  applicant,  and  states 
the  date  by  which  its  funding 
determination  will  be  made.  This  date 
cannot  be  more  than  six  months  from 
the  anticipated  date  of  grant  approval 
notification  by  HUD. 

(c)  If  the  proposed  project  rates  high 
enough  for  funding  consideration,  we 
will  establish  a  special  condition  in  the 
grant  agreement  for  the  project.  This 
condition  will  indicate  that,  if  a  firm 
funding  commitment  for  the  leveraged 
resources  is  not  provided  within  six 
months  of  the  date  of  grant  approval,  we 


will  recapture  the  grant  funds  approved 
and  will  use  them  in  accordance  with 
the  requirements  of  §  1003.102. 

(d)  The  Area  ONAP  must  receive  the 
statement  described  in  paragraph 
(c)(2)(ii)  of  this  section  no  later  than  30 
days  after  the  application  deadline.  If 
the  commitment  or  statement  is  not 
received  in  the  required  timeframe  or  if 
the  required  information  is  not 
included,  we  will  not  award  points  for 
the  proposed  contribution. 

(e)  If  the  proposed  project  still  rates 
high  enough  to  be  approved,  we  will 
establish  a  pre-award  condition  that  will 
require  the  applicant  to  provide 
evidence  of  firmly  committed  resources 
to  cover  the  entire  non-ICDBG  project 
cost.  If  you  do  not  meet  this  condition, 
we  will  not  make  the  grant  award. 

(3)  Contributions  of  goods  and 
services.  In  addition  to  the  above 
requirements  for  point  award,  you  must 
include  in  your  application  special 
documentation  for  certain  contributions. 
We  will  consider  the  contribution  of 
goods  and  services  for  point  award  if 
your  application  meets  the  applicable 
requirements  listed  above;  if  you 
demonstrate  and  we  determine  that  the 
items  or  services  are  necessary  to  the 
actual  development  of  the  project;  and 
you  have  submitted  comparable  cost 
and/or  time  estimates  that  support  the 
donation. 

(4)  Contributions  of  land.  We  will 
consider  land  to  be  contributed  for  point 
award  when  its  use  and  area  are  integral 
to  the  development  of  the  project.  In 
addition,  you  must  verify  the  value  of 
the  land  by  any  of  the  following  means 
or  methods  and  must  include  this 
documentation  in  your  application: 

(a)  A  site  specific  appraisal  no  more 
than  two  years  old; 

(b)  An  appraisal  of  a  nearby 
comparable  site  also  no  more  than  two 
years  old;  and 

(c)  A  reasonable  extrapolation  of  land 
value  based  on  current  area  realtors 
value  guides. 

(5)  Indirect  costs.  We  will  not 
consider  the  contribution  of  indirect 
administrative  costs  as  identified  in 
0MB  Circular  A-87,  attachment  A, 
section  F,  as  a  leveraged  resource  for 
purposes  of  point  award. 

(6)  Operations  and  maintenance 
expenditures.  We  will  not  consider  the 
contribution  of  resources  to  pay  for  the 
anticipated  operations  and  maintenance 
costs  of  any  proposed  project  to  be 
leveraged  resources  for  purposes  of 
point  award. 

V.  Clarifying  Information 

After  the  application  due  date.  Area 
ONAPs  may  not,  consistent  with  24  CFR 
part  4,  subpart  B,  consider  unsolicited 


information  from  you.  The  Area  ONAP 
may  however,  but  is  under  no  obligation 
to,  contact  you  to  clarify  an  item  in  the 
application.  You  should  note,  however, 
that  the  Area  ONAP  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  the 
applicant's  response  to  any  eligibility  or 
selection  criterion.  The  Area  ONAP  will 
make  any  requests  for  clarifying 
information  in  writing  and  will  specify 
the  item,  or  items,  that  need 
clarification  and  a  timeframe  for 
response.  Failiire  on  your  part  to 
provide  such  requested  information  will 
result  in  the  rejection  of  the  application. 

VI.  Correction  of  Technical  Deficiencies 

A  technical  deficiency  is  an  error  or 
oversight  that,  if  corrected,  would  not 
alter,  either  in  a  positive  or  negative 
fashion,  the  review  and  rating  of  an 
application.  Examples  of  technical 
deficiencies  include  the  failure  to 
submit  the  proper  certifications  or  the 
failure  to  have  an  original  signature  of 
an  authorized  official,  as  required,  on  an 
application  form.  As  indicated  under 
Section  111(A)(2)(f)  above,  only 
successful  applicajits  will  be  required  to 
address  technical  deficiencies  and  this 
must  be  done  before  we  make  a  grant 
award.  If  you  do  not  provide  the 
information  necessary  to  address  the 
deficiency  within  the  time  allowed,  we 
will  not  award  you  the  grant  and  will 
reject  your  application.  The  Area  ONAP 
will  notify  you  in  writing  and  will 
describe  the  technical  deficiency,  what 
must  be  done  to  correct  it.  and  the  date 
by  which  you  must  submit  this 
information.  The  Area  ONAP  will  notify 
you  by  facsimile  or  by  return  receipt 
requested.  Your  response  must  be 
submitted  (postmarked)  by  no  later  than 
the  date  established  by  the  Area  ONAP. 
The  Area  ONAP  must  provide  you  at 
least  14  calendar  days  to  respond  to  the 
request. 

VII.  Error  and  Appeals 

Rating  panel  judgments  made  within 
the  provisions  of  this  NOFA  and  the 
program  regulations  (24  CFR  part  1003) 
are  not  subject  to  claims  of  error.  You 
may  bring  arithmetic  errors  in  the  rating 
and  ranking  of  applications  to  the 
attention  of  an  Area  ONAP  within  30 
days  of  being  informed  of  your  score.  If 
an  Area  ONAP  makes  an  arithmetic 
error  in  the  application  review  and 
rating  process  that,  when  corrected, 
would  result  in  the  award  of  sufficient 
points  to  warrant  the  funding  of  an 
otherwise  approvable  project,  the  Area 
ONAP  may  fund  that  project  in  the  next 
funding  round  without  further 
competition. 
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Vm.  Findings  ani  I  Certifications 

(A)  Paperwork  deduction  Act 
Statement.  The  in  formation  collection 
requirements  con  ained  in  this  Notice 
have  been  approv  3d  by  the  Office  of 
Management  and  (Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  {44  U.S.C.  31  iOl-3520)  and 
assigned  OMB  coi  itrol  number  2577- 
0191.  An  agency  may  not  conduct  or 
sponsor,  and  a  pe  rson  is  not  required  to 
respond  to,  a  colhfction  of  information 
unless  the  collect,  on  displays  a  valid 
control  number. 

(B)  Environmen  tal  Finding.  This 
NOFA  provides  fi  inding  imder,  and 
does  not  alter  the  environmental 
requirements  of.  i  Jgulations  in  24  CFR 
part  1003.  Accord  ingly,  under  24  CFR 
50.19(c)(5),  this  N  DFA  is  categorically 
excluded  from  en  /ironmental  review 
under  the  Nations  1  Environmental 
Policy  Act  of  196!  I  (42  U.S.C.  4321)  and 
a  Finding  of  No  S  gnificant  Impact 
(FONSI)  is  not  ret  uired. 

(C)  Recipient  Q)mpliance  with 
Environmental  Re  quirements.  In 
accordance  wdth  ;  4  CFR  1003.605,  a 
recipient  must  co:  nply  with  the 
environmental  rei  iew  requirements  of 
24  CFR  part  58,  ir  eluding  limitations  on 
the  commitment  c  f  ICDBG  or  non-HUD 
funds  on  an  ICDB  j  project  before  HUD 
approval  of  the  R(  quest  for  Release  of 
Funds  and  Certifi  ;ation.  If  you  commit 
or  expend  ICDBG  or  non-HUD  funds  on 
a  project  activity  1  hat  requires 
environmental  rei  iew  before  HUD 
approves  your  cei  tification  that  the 
review  is  complet  3  and  your  Request  for 
the  Release  of  Fm  ds,  ICDBG  funding  for 
the  project  may  b(  denied. 

(D)  Federalism,  Executive  Order 
13132.  Executive  Drder  13132 
(captioned  "Fedeialism")  prohibits,  to 
the  extent  practia  ible  and  permitted  by 
law,  an  agency  frc  m  promulgating  a 
regulation  that  ha  i  federalism 
implications  and  ;ither  imposes 
substantial  direct  compliance  costs  on 
State  and  local  go  /emments  and  is  not 
required  by  statut ;,  or  preempts  State 
law,  unless  the  re  evant  requirements  of 
section  6  of  the  &  ecutive  Order  are  met. 
While  this  NOFA  will  provide  financial 
assistance  to  Indii  in  tribes,  none  of  its 
provisions  will  he  ve  federalism 
implications  and  hey  will  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  go  /emments  or  preempt 


State  law  within  the  meaning  of  the 
Executive  Order. 

(E)  Prohibition  Against  Lobbying 
Activities.  Applicants  for  funding  under 
this  NOFA  are  subject  to  the  provisions 
of  section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991, 
31  U.S.C.  1352  (the  Byrd  Amendment), 
which  prohibits  recipients  of  Federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
executive  or  legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan. 
Applicants  are  required  to  certify,  using 
the  certification  found  at  Appendix  A  to 
24  CFR  part  87,  that  they  will  not,  and 
have  not,  used  appropriated  funds  for 
any  prohibited  lobbying  activities.  In 
addition,  applicants  must  disclose, 
using  Standard  Form  LLL,  "Disclosure 
of  Lobbying  Activities,"  any  funds, 
other  than  Federally  appropriated 
funds,  that  will  be  or  have  been  used  to 
influence  Federal  employees,  members 
of  Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 

(F)  Section  102  of  the  HUD  Reform 
Act;  Documentation  and  Public  Access 
Requirements.  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  (HUD  Reform  Act)  and  the 
regulations  codified  in  24  CFR  part  4, 
subpart  A,  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992  (57  FR  1942),  HUD 
published  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  apply  to  assistance  awarded 
under  this  NOFA  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  5-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 


regulations  in  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

(2)  Disclosures.  HUD  will  make 
available  to  the  public  for  5  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA".  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  3  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

(G)  Section  103— HUD  Reform  Act. 
HUD's  regulations  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(42  U.S.C.  3537a),  codified  in  24  CFR 
part  4,  subpart  B,  apply  to  this  funding 
competition.  The  regulations  continue 
to  apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  the 
regulations  ft'om  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
HUD's  Ethics  Law  Division  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  the  employee  should 
contact  the  appropriate  Area  ONAP  or 
Headquarters  coimsel. 

(H)  Catalog  of  Federal  Domestic 
Assistance  Number.  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  the  ICDBG  Program  is  14.862. 

Dated:  March  2.  2000. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 

Housing.     ■' 

[FR  Doc.  00-5722  Filed  3-9-O0;  8:45  am] 
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DEPARTMENT  ( >F  TRANSPORTATION 

Federal  Transit  Administration 

Job  Access  andl  Reverse  Commute 
Competitive  Grants 


AGENCY:  Federal 
(FTA).  DOT 
ACTION:  Notice  o 
Solicitation  for 


Transit  Administration 

availability  of  funds: 
applications. 


grant 


SUMMARY:  The  U 
Transportation's 
Administration 
second  round  of 
under  the  Job 
Commute  grant 
under  section 
Transportation 
Centuj7  (TEA-2 
describes  the 
applications  wil 
2000  Job  Access 
competitive  gran^: 
FTA  will 
will  fund.  It 
information 
Access  and 


Ac  cess  i 


3037 


S.  Department  of 
(DOT)  Federal  Transit 
( FTA)  announces  the 
competitive  grants 

and  Reverse 
[|rogram,  authorized 

of  the 
Equity  Act  for  the  21st 
).  This  announcement 
coiiditions  under  which 
be  received  for  the  FY 
ind  Reverse  Commute 
s  program  and  how 
determ  ine  which  projects  it 
incl  ides  all  of  the 
neeqed  to  apply  for  Job 
Commute 
s.  The  announcement 
rmation  needed  to 
specifically  allocated 
ess. 
ounc^ent  is  available  on 


Reve  rse 


tttp:, 


competitive  gran^: 
also  contains  i 
apply  for  projecti  i 
funding  by  Cong  i 

This  anni 
the  U.S.  Departn^ent 
FTA  website  at 
wtw/.  The  websifc 
asked  questions 
announce  final 
and  in  the  Feder^ 
DATES:  FTA  will 
commitments  foi 
Job  Access  and 
projects  through 
proposals  must 
appropriate  FTA 
Appendix  A)  by 
May  9.  2000. 
selection,  succesiful 
required  to  subnyt 
documentation 
compliance  with 
5307,  "Urbanize^ 
Grants"  rsi 
so  elects,  a 
application 
Section  5307 
submitted  at  the 
Applications  for 
designated  projects 


be 


Aflisr 


soon  as  they  are 
than  May  9,  200( 
containing  the 
documentation 


requirements  is 
ADDRESSES:  Com^ients 
about,  the  Job 
Commute  progra^ 
process  may  be 


of  Transportation's 
://www.fta .  dot.gov/ 
also  has  commonly 
iind  answers.  FTA  will 
selections  on  the  website 
Register. 
make  funding 
competitively  selected 
Rleverse  Commute 
a  two-stage  process.  All 

submitted  to  the 
regional  office  (see 
he  close  of  business 
evaluation  and 

applicants  will  be 
supplementary 
demonstrating 
all  of  FTA' s  Section 
Area  Formula 
quireiients.  If  the  applicant 
propc  sal  and  final 
documenting  standard  FTA 
req  airements  may  be 
>ame  time, 
congressionally- 

may  be  submitted  as 
ompleted,  but  not  later 
.  A  single  application 
posal  and 
Section  5307 
quired. 

on,  or  questions 
and  Reverse 
or  the  application 
at  the  email 


pio 


ot 


Access  . 


n  lade ; 


address:  (JobAccess@fta.dot.gov].  Or 
they  may  be  mailed  or  faxed  to  the 
following  address:  Doug  Bimie,  Federal 
Transit  Administration,  Room  9409,  400 
7th  Street,  S.W.,  Washington,  D.C. 
20590  (FAX  (202)  366-3765). 
FOR  FURTHER  INFORMATION:  Contact  the 
appropriate  FTA  Regional 
Administrator  (see  Appendix  A)  for 
application-specific  information  and 
issues.  For  general  program  information, 
contact  Doug  Birnie,  Office  of  Research 
Management,  TRI-30,  (202)  366-0176. 
email  douglas.bimie@fta.dot.gov.  A 
TDD  is  available  at  1-800-877-8339 
(TDD/FIRS). 
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I.  Background 

The  Job  Access  and  Reverse  Commute 
Program  has  two  major  goals:  to  provide 
transportation  services  in  urban, 
suburban  and  rural  areas  to  assist 
welfare  recipients  and  other  low-income 
individuals  in  accessing  employment 
opportunities,  and  to  increase 
collaboration  among  the  regional 
transportation  providers,  human  service 
agencies  and  related  service  providers, 
employers,  metropolitan  planning 
organizations  (MPOs),  states,  and 
affected  communities  and  individuals. 

The  Job  Access  and  Reverse  Commute 
grant  program  is  intended  to  establish  a 
regional  approach  to  job  access 
challenges  through  the  establishment  of 
an  area-wide  Job  Access  and  Reverse 
Commute  Transportation  Plan.  This 
plan  is  to  be  developed  through  a 
coordinated  transportation/human 
services  planning  process.  Projects 
derived  from  this  plan  support  the 
implementation  of  a  variety  of 
transportation  services  that  may  be 
needed  to  connect  welfare  recipients 
and  other  low-income  individuals  to 
jobs  and  related  employment  activities. 
All  projects  funded  under  the  Job 
Access  and  Reverse  Commute  grant 
program  must  be  derived  from  such  an 
area-wide  plan. 

While  the  projects  must  be  planned  in 
coordination  with  traditional  transit 


authorities.  Metropolitan  Planning 
Organizations  and  State  Departments  of 
Transportation,  other  interested 
organizations  could  take  the  lead  in 
establishing  the  collaborative  planning 
process  or  in  submitting  a  project 
application. 

The  Job  Access  and  Reverse  Commute 
grant  program  will  support  projects  that 
are  implemented  by  a  wide  range  of 
transportation  providers,  but  projects 
should  be  integrated  within  or 
coordinated  with  the  existing 
transportation  system  and  make 
efficient  and  effective  use  of  existing 
transportation  providers. 

FTA  is  placing  special  emphasis  on 
consultation  with  the  community  to  be 
served,  including  welfare  recipients  and 
low-income  individuals,  individuals 
with  disabilities,  migrant  workers, 
Native  Americans  and  community- 
based,  faith-based  and  other 
organizations  addressing  the  interests  of 
such  individuals. 

A  Job  Access  project  is  designed  to 
transport  welfare  recipients  and  low- 
income  individuals  in  urban,  suburban, 
or  rural  areas  to  and  from  jobs  and 
activities  related  to  their  employment. 
Job  Access  projects  implement  new 
transportation  services  or  extend 
existing  services  to  fill  the  gaps  that 
exist  in  many  areas  between  where 
welfare  recipients  and  low-income 
persons  live  and  employment 
opportunities.  Job  Access  and  Reverse 
Commute  grants  funded  under  this 
program  may  not  be  used  for  planning 
or  coordinating  activities  and  cannot 
supplant  existing  sources  of  funding. 
Only  new  or  expanded  services  are 
eligible  for  funding. 

Funding  for  Job  Access  and  Reverse 
Commute  grants  is  authorized  at  $1 50 
million  annually.  The  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  provided  guaranteed  funding 
starting  at  $50  million  in  fiscal  year  (FY) 
1999,  increasing  by  $25  million  a  year, 
and  reaching  the  full  authorized  $150 
million  in  FY  2003.  Funding  above  the 
guaranteed  level  depends  on 
congressional  appropriations.  No  more 
than  $10  million  annually  can  be  used 
for  grants  designated  as  Reverse 
Commute  projects. 

Program  funding  is  divided  in  the 
following  manner:  sixty  percent  (60%) 
for  areas  with  populations  200,000  and 
above,  twenty  percent  (20%)  for  areas 
between  50,000-200,000  population, 
and  twenty  percent  (20%)  for  areas 
below  50,000  population. 

Congress  has  appropriated  $75 
million  for  the  Job  Access  and  Reverse 
Commute  grants  in  FY  2000.  Of  this 
amount.  Congress  has  allocated  $49.57 
million  for  specific  states  and  localities. 
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The  remaining  $25.4  million  plus  $4.2 
million  in  unobligated  FY  1999  funding 
is  available  for  competitive  award.  The 


following  chart  provides  information  on 
the  amounts  available  for  competitive 
projects  in  each  funding  category,  as 


well  as  the  amounts  reserved  for 
specific  areas  by  each  funding  category. 


FY  2000  Funds  Available  

Amounts  Reserved  for  Specific  Projects  ..: 

FY  2000  Funds  Available  for  Competitive  Award 
FY  1999  Funds  Not  Allocated  

Total  Funds  Available  for  Competitive  Award  


Approximate  amounts  for  prefects  in  areas  with 
population— (funding  in  millions) 


>200,000 


$45.0 

30.2 

14.8 

1.0 


15.8 


50- 
200.000 


$15.0 
9.0 
6.0 
2.8 


8.8 


>50,000 


$15.0 

10.4 

4.6 

.4 


Totals  for  all 
areas 


5.0 


$75.0 

496 

25.4 

4.2 


29.6 


A  50  percent  non-DOT  match  is 
required.  Other  Federal  funds  that  are 
eligible  to  be  used  for  transportation 
costs  can  be  used  as  part  of  the  match. 
Applicants  should  submit  projects  that 
can  be  started  within  six  months,  but  no 
later  than  within  one  year. 

n.  Changes  in  the  Fiscal  Year  2000 
Solicitation 

A.  Area-Wide  fob  Access  and  Reverse 
Commute  Transportation  Plan 

In  FY  1999,  it  was  not  clear  to  some 
what  the  difference  was  between  the 
Regional  Job  Access  and  Reverse 
Commute  Plan  and  the  Regional 
Transportation  Plan  developed  by 
Metropohtan  Planning  Organizations  in 
urbanized  areas  as  required  by  the 
FHWA/FTA  Joint  Planning  regulations. 
The  plans  required  for  the  Job  Access 
and  Reverse  Commute  program  are 
short-term,  operational  service  plans 
that  are  meant  to  address  gaps  in  current 
transit  service  that  impede  welfare 
recipients  and  low-income  persons  from 
reaching  jobs  and  employment  support 
services.  The  Regional  Transportation 
Plan  is  a  long-range  plan  that  identifies 
area  tremsportation  needs  in  light  of 
projected  growth  patterns  and  broadly 
charts  major  capital  investments  for 
transportation  system  development  to 
meet  these  projected  needs.  To  avoid 
confusion,  we  have  renamed  job  access 
plans  as  Area-Wide  Job  Access  and 
Reverse  Commute  Transportation  Plans. 

B.  Persons  With  Disabilities 

Because  of  high  employment 
experienced  by  persons  with  disabilities 
and  their  more  dispersed  residential 
patterns,  the  Job  Access  and  Reverse 
Commute  Plans  are  now  required  to 
identify  projects  which  address  the 
mobility  needs  of  this  population  in 
reaching  employment  sites  and  support 
activities.  Applicants  also  must  submit 
with  their  proposals  a  certification  that 
the  requirements  of  the  Americans  with 
Disabilities  Act  (ADA)  will  be  met.  (See 
Appendix  E) 


C.  Multi-Year  Commitments 

hi  FY  1999,  a  number  of  applicants 
sought  multi-year  commitments  from 
FTA.  Because  of  limited  funding 
available,  recipients  of  FY  1999  Job 
Access  and  Reverse  Commute  funding 
seeking  second  year  funding  must 
compete  with  other  applicants.  They 
will  be  evaluated  based  on 
demonstrated  progress  in  meeting  the 
goals  of  their  project,  as  well  as  on  the 
general  evaluation  criteria.  A  full 
application  must  be  submitted, 
including  the  transmittal  memo,  the 
proposal  narrative  and  plan  and  any 
relevant  updates,  and  documentation  of 
demonstrated  progress  towards  meeting 
project  goals. 

D.  One-Step  Application  Process 

In  fiscal  year  1999,  FTA  required 
applications  to  be  submitted  in  two 
stages:  The  project  proposal,  including 
the  Job  Access  and  Reverse 
Transportation  Plan,  to  be  submitted 
first,  and  for  applications  approved  for 
funding,  the  supplementary 
documentation  necessary  to  meet  the 
requirements  of  FTA's  Section  5307 
program.  Some  applicants  wished  to 
have  a  one-step  instead  of  a  two-step 
application  process.  This  year, 
applicants  may  submit  the  entire 
application  simultaneously,  including 
project  proposal  and  the  supplementary 
documentation,  if  they  choose  to.  (See 
Sections  II  and  III)  Those  wishing  to 
submit  a  single  application  should  work 
closely  with  the  appropriate  FTA 
regional  office.  (See  Appendix  A  for 
Regional  Contacts) 

E.  Projects  for  Congressionally- 
Designated  Areas 

Applicants  for  projects  supporting  the 
development  of  local  transportation 
services  and  related  promotional 
activities  in  congressionally-selected 
areas  must  submit  applications 
responding  to  the  same  program 
selection  criteria  as  applications  for 
competitive  selection.  Such  applications 


shall  demonstrate  conformity  with  the 
requirements  of  the  Job  Access  and 
Reverse  Commute  program  and  will 
provide  information  to  demonstrate 
sound  project  management. 

III.  General  Program  Information 

A.  Authority 

Section  3037  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21). 

B.  Background 

While  two-thirds  of  all  new  jobs  are 
in  the  suburbs,  three-quarters  of  welfare 
recipients  live  in  rural  areas  or  in 
central  cities.  In  metropolitan  areas  with 
extensive  transit  systems,  studies  have 
shown  that  less  than  half  of  the  jobs  are 
accessible  by  transit.  Even  fewer  jobs  are 
accessible  by  transit  in  areas  with 
limited  transit  systems.  Many  entry- 
level  workers  have  difficulty  reaching 
jobs  during  evening  or  weekend  shifts 
when  transit  services  are  frequently 
diminished  or  non-existent.  Work  trips 
can  also  be  complex,  involving  several 
destinations  including  childcare 
providers.  The  problems  can  be  more 
challenging  in  rural  areas  where 
approximately  40  percent  of  rural 
counties  lack  public  transit  systems  and 
commuting  distances  generally  are 
longer  than  in  urban  areas. 

Auto  ownership  among  welfare 
recipients  and  low-income  persons  is 
low.  Most  welfare  recipients  do  not  own 
cars  and  nearly  40  percent  of  workers 
with  annual  incomes  below  $10,000  do 
not  commute  by  car.  In  1991,  the 
median  price  of  a  new  car  was 
equivalent  to  25  weeks  of  salary  for  the 
average  worker  and  considerably  more 
for  the  low-income  worker. 

Transportation  is  clearly  a  key  barrier 
to  those  moving  from  welfare  to  work. 
Providing  a  variety  of  new  or  expanded 
transportation  options  for  low-income 
workers,  especially  those  who  are 
receiving  or  who  have  recently  received 
welfare  benefits,  will  increase  the 
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D.  Eligible  Applicants 

Consistent  wi  h  Section  3037  (b)(4)(A) 
&  (B),  local  agen:ies  and  authorities, 
non-profit  organ  izations  and  designated 

other  FTA  programs 
(usually  a  state  ( ntity  or  a  regional 
transit  authority  are  eligible  applicants 
for  Job  Access  ai  id  Reverse  Commute 
grant  program  fi  nds.  Local  agencies  and 
authorities  inckde  states,  local 
govenunents,  m^  itropolitan  planning 
organizations  (V  POs),  public  transit 
agencies  and  tril  lal  governments. 

In  urbanized  a  reas  with  200,000 
population  or  m  are,  MPOs  select  the 
applicant(s).  FT.  V  urges  MPOs  to 
designate  a  sing!  e  recipient  to  submit  a 
consolidated  application  in  urbanized 
areas  with  such  }opulations. 

In  small  urbar  ized  areas  under 
200,000  populat  on  and  in  non- 
urbanized,  rural  areas,  states  select  the 
applicant.  For  aj  eas  between  50,000- 
200,000  populat  on.  applications 
forwarded  to  the  state  for  selection  must 
be  endorsed  by  \  he  area  MPO  as  projects 
that  the  MPO  would  be  willing  to 
program  in  the  1  ransportation 
Improvement  Pr  sgram  if  the  projects 
were  selected  fo  •  funding  States  are 
urged  to  serve  as  the  designated 
recipient  for  graj  its  to  small  urbanized        service; 


and  non-urbanized  areas.  The  selected 
grant  recipient  can  sub-allocate  funds  to 
other  project  participants. 

Tribal  governments  must  go  through 
the  state  selection  process  but,  once 
selected,  can  choose  to  be  sub-recipients 
of  the  state  or,  as  sovereign 
governments,  can  apply  directly  to  FTA. 
States  are  encouraged  to  work  closely 
and  expeditiously  with  tribal 
applicants.  FTA  regional  offices  are 
available  to  facilitate  this  process. 

E.  Eligible  Projects 

1.  In  General 

Job  Access  or  Reverse  Commute 
projects  derived  from  an  Area-Wide  Job 
Access  and  Reverse  Commute 
Transportation  Plan  are  eligible.  Please 
note  that  grants  awarded  under  the  Job 
Access  and  Reverse  Commute  program 
may  not  be  used  for  planning  or 
coordinating  activities.  (Section  3037(e)) 
However,  metropolitan  and  statewide 
planning  funds  made  available  under 
the  FTA  Section  5303  and  5313(b) 
programs  and  FHWA/FTA  Joint 
Planning,  Section  49  CFR  part  613, 
Section  23  CFR  part  420,  and  state 
plaiming  and  research  funds  (SPR)  can 
be  used  to  fund  welfare  to  work 
transportation  planning  activities  at  a 
100  percent  Federal  share.  Other  funds, 
including  the  U.S.  Department  of  Health 
and  Human  Services'  Temporary 
Assistance  for  Needy  Families  (TANF) 
and  the  Department  of  Labor's  Welfare- 
to-Work  (WtW)  administrative  funds, 
can  also  be  used  for  transportation 
planning  activities  consistent  with  the 
allowable  uses  of  those  resources.  Lead 
applicants  submitting  consolidated 
applications  on  behalf  of  a  number  of 
subrecipients  may  apply  for 
administrative  costs  up  to  ten  percent  of 
the  grant  request. 

2.  Job  Access  Project 

A  Job  Access  project  is  directed  at 
implementing  new  or  expanded 
transportation  services.  "These  services 
are  targeted  at  filling  transportation  gaps 
and  designed  to  transport  welfare 
recipients  and  low-income  individuals 
to  and  from  jobs  and  other  employment- 
related  support  services  such  as 
childcare  and  job  readiness,  training 
and  retention  services.  The  Job  Access 
Grant  Program  funds  the  capital  and 
operating  costs  of  new  or  expanded 
transportation  services. 

Localities  have  wide  flexibility  in 
selecting  service  strategies  that  are 
appropriate  for  their  areas,  including, 
but  not  limited  to: 

(a)  Adding  late  night  and  weekend 
service; 

(b)  Providing  a  guaranteed  ride  home 


(c)  Initiating  shuttle  service; 

(d)  Extending  fixed  route  mass  transit 
service; 

(e)  Providing  demand  responsive  van 
service; 

(f)  Sponsoring  ridesharing  and 
carpooling  activities;  and 

(g)  Encoiu-aging  bicycling. 

To  improve  customer  service  and 
operating  efficiency,  locahties  are 
encouraged  to: 

(a)  Establish  regional  mobility 
managers  or  transportation  brokerage 
activities; 

(b)  Apply  Geographic  Information 
System  (CIS)  tools; 

(c)  Implement  Intelligent 
Transportation  Systems  (ITS),  including 
customer  trip  information  technologies; 

(d)  Integrate  automated  regional 
public  transit  and  human  service 
transportation,  including  health 
services,  information,  scheduling  and 
dispatch  functions;  and 

(e)  Deploy  vehicle  position 
monitoring  systems. 

Job  Access  and  Reverse  Commute 
grants  also  may  be  used  for^promoting 
the  use  of: 

(a)  Transit  by  workers  with  non- 
traditional  work  schedules, 

fb)  The  purchase  of  transit  vouchers 
by  appropriate  agencies  for  welfare 
recipients  and  eligible  low-income 
individuals; 

(c)  The  development  of  employer- 
provided  transportation  such  as 
shuttles,  ridesharing,  carpooling;  or 

(d)  The  use  of  transit  pass  programs 
and  benefits  under  Section  132  of  the 
Internal  Revenue  Code  of  1986. 

Marketing  and  advertising  are 
examples  of  promotional  activities  that 
could  be  undertaken  to  increase 
awareness  of  these  transportation 
options  and  their  benefit  to  welfare 
recipients  and  low-income  individuals. 
Other  locality-specific  actions,  strategies 
and  linkages  that  further  the  program 
goals  also  may  be  eligible. 

While  the  marketing  and  promotion  of 
transit  pass  programs  are  eligible 
expenses  under  the  Job  Access  and 
Reverse  Commute  Program,  the  funding 
of  individual  transit  passes  is  not  an 
eligible  expense.  Additionally,  the 
construction  of  child  care  centers  and 
other  employment  support  facilities  at 
transit  hubs  are  not  eligible  for  Job 
Access  grants.  Transit-oriented 
construction  activities  are  eligible  under 
FTA's  Section  5307,  5309  and  5311 
Formula  Gremt  programs.  Transit  passes 
are  eligible  expenses  under  Temporary 
Assistance  for  Needy  Families  (TANF) 
and  Welfare-to-Work  (WtW)  programs. 

Programs  for  private  automobile 
ownership  and  repair  are  not  legally 
eligible  under  this  grant  funding 
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program.  However,  programs  supporting 
carpooling  and  other  forms  of  mass 
transportation  and  shared-ride  use,  such 
as  jitneys  or  special  paratransit  service, 
are  eligible.  In  cases  where  vehicle 
acquisition  is  part  of  the  program, 
vehicles  must  remain  under  the 
continuing  control  of  the  agency 
receiving  the  grant. 

3.  Reverse  Commute  Project 

A  Reverse  Commute  project  facilitates 
the  provision  of  new  or  expanded 
public  mass  transportation  services  for 
the  general  public  from  urban  areas, 
suburban  and  rural  areas  to  suburban 
work  places.  Reverse  Commute  services 
include,  but  are  not  limited  to: 

(a)  Bus,  train,  car  and  van  pooling 
services,  van  routes,  and 

(b)  The  purchase  or  lease  by  a 
nonprofit  organization  or  public  agency 
of  a  van  or  bus  dedicated  to  shuttling 

.  employees  from  their  residences  and 
transit  transfer  points  to  a  subvuban 
work  place  and  back  again. 

F.  Cost  Sharing 

The  Job  Access  and  Reverse  Commute 
grant  program  is  intended  to  fill  gaps  in 
existing  services  and  leverage  other 
Federal,  state  and  local  transportation- 
related  funding  to  address  the  unmet 
needs  of  individuals  moving  from 
welfare  to  work  and  other  low-income 
populations.  Neither  funds  awarded 
under  this  grant  program,  nor  funds 
used  to  match  the  grants,  can  be  used  to 
replace  any  existing  source  of  funds. 

The  maximum  DOT  share  of  a  grant 
under  the  Job  Access  and  Reverse 
Commute  program  may  not  exceed  50 
percent  of  the  total  project  cost.  The 
non-DOT  share  shall  be  provided  in 
cash.  If  funds  are  matched  from  other 
Federal  programs,  the  funds  must  be 
applied  directly  to  project  expenses. 
Revenues  from  service  agreements  are 
an  eligible  match,  but  revenues  from 
individual  fares  cannot  be  used  as  a 
match. 

Transportation-eligible  funding  from 
Federal  programs  other  than  the 
Department  of  Transportation  may  be 
used  to  match  DOT  funds.  These  funds 
include  but  are  not  limited  to: 

a.  Temporary  Assistance  for  Needy 
Families  (TANF); 

b.  Community  Services  Block  Grants 
(CSBG)  and  Social  Services  Block 
Grants  (SSBG)  administered  by  the  U.S. 
Department  of  Health  and  Human 
Services; 

c.  Welfare-to-Work  (WtW)  formula 
and  competitive  grants  administered  by 
the  U.S.  Department  of  Labor;  and 

d.  Conmiimity  Development  Block 
grants  (CDBG)  and  HOPE  VI  grants 


administered  by  the  U.S.  Department  of 
Housing  and  Urban  Development. 

The  prohibitions  on  the  use  of  WtW 
funds  for  matching  requirements  under 
section  403(a)(5)(C)(ii)  of  the  Social 
Security  Act  do  not  apply  to  Federal  or 
state  funds  that  provide  transportation 
services.  TANF  and  WtW  grants,  when 
used  as  a  match,  may  be  expended  only 
for  new  or  expanded  transportation 
services  and  cannot  be  used  for 
construction  or  to  subsidize  current 
transit  operating  expenses.  Such  funds 
also  must  supplement  rather  than 
supplant  other  state  expenditures  on 
transportation. 

Under  the  TANF  Final  Rule, 
investment  in  transportation  services  for 
families  who  are  employed,  including 
the  purchase  of  transit  vouchers,  and 
investments  used  as  match  for  the  Job 
Access  euid  Reverse  Commute  program, 
do  not  constitute  "assistance"  and, 
therefore,  do  not  trigger  the  60-month 
lifetime  limit  on  receipt  of  Federal 
benefits  nor  the  reporting  requirements 
of  families  receiving  "assistance."  The 
Secretaries  of  Transportation,  Labor, 
and  Health  and  Human  Services 
released  revised  joint  guidance  on  the 
use  of  WtW  and  TANF  hinds  on 
December  23,  1998,  which  is  ciirrently 
being  updated  to  reflect  the  changes  in 
the  final  TANF  rule.  Guidance  on  TANF 
funds,  including  specific  examples  of 
eligible  transportation  investments,  is 
available  on  the  web  at  [http:// 
wvkrw.acf.dhhs.gov/programs/ofa/ 
funds2.htm].  ("Child  Support 
Performance  and  Incentives  Act  of 
1998,"  Pub.L.  105-200,  Sec.  403, 
"Limitations  on  Use  of  TANF  Funds  for 
Matching  Under  Certain  Federal 
Transportation  Programs."). 

More  extensive  guidance  on  the  use  of 
TANF  and  WtW  funds  for  transportation 

can  be  foimd  on  the  FTA  web  site 

-  http://www.fta.dot.gov/wtw. 

G.  Planning 

1.  Coordinated  Transportation/Human 
Services  Planning  Process 

Proposed  Job  Access  and  Reverse 
Commute  projects  must  be  derived  from 
an  Area-Wide  Job  Access  and  Reverse 
Commute  Transportation  Plan  (see 
below)  which  results  from  a  coordinated 
public  transit  and  human  services 
transportation  planning  process.  Any 
interested  stakeholder  group  in  the  area 
may  initiate  the  planning  process.  FTA 
encourages  MPOs  to  serve  as  the 
regional  fonun  in  urbanized  areas. 

The  planning  process  must  include 
transportation  planning  officials  frtjm 
state  and  metropolitan  transportation 
planning  organizations;  representatives 
from  local  transit  agencies  and  other 


existing  human  service,  private,  non- 
profit transportation  operators;  the 
agencies  administering  TANF  and  WtW 
formula  and  competitive  grants,  and  the 
community  to  be  served.  Stakeholders 
within  the  community  to  be  served 
include  welfare  recipients  and  low- 
income  residents  as  well  as,  conun unity 
and  faith-based  organizations,  disability 
groups,  farm  and  migrant  worker 
organizations  and  other  groups 
representing  the  interests  of  low-income 
persons. 

The  planning  process  also  should 
include  other  stakeholders  organized 
transit  labor  representatives; 
employment,  human  service,  and  child 
care  support  service  providers;  a  variety 
of  local  and  state  workforce 
development  organizations  including 
One-Stop  Career  Center;  public  and 
assisted  housing  providers  and 
community  development  agencies; 
economic  development  agencies; 
employers  and  employer  groups  (such 
as  transportation  management 
orgeuiizations  and  Chambers  of 
Commerce);  elected  representatives 
including  tribal  officials,  and  state 
officials  including  mayors,  county 
supervisors,  state  legislators,  governors 
and  other  state  and  local  officials  or 
thefr  designates,  and  other  interested 
pubUc  citizens. 

2.  Area- Wide  Job  Access  and  Reverse 
Commute  Transportation  Plan 

The  purpose  of  collaboration  is  to 
develop  a  comprehensive  area-wide 
approach  to  providing  transportation 
services  to  welfare  recipients  and  low- 
income  persons  regardless  of 
jurisdictional  boundaries.  In  general,  the 
Job  Access  and  Reverse  Commute 
program  should  be  viewed  as  a  catalyst 
to  provide  long-term  mobility  and 
access  to  jobs  for  welfare  recipients  and 
low-income  individuals.  Any  project 
proposed  for  funding  should  be 
identified  in  the  Area-Wide  Job  Access 
Transportation  Plan  resulting  from  the 
above  process.  The  Plan  is  not  meant  to 
supersede,  but  to  build  upon  existing 
area  welfare-to-work  transportation 
planning  activities.  The  Area  Wide  Job 
Access  and  Reverse  Commute 
Transportation  Plan  must: 

a.  Identify  the  geographic 
distributions  of  welfare  recipients  and 
low-income  people  in  the  region; 

b.  Identify  the  geographic 
distributions  of  employment  centers  and 
employment-related  activities  in  the 
region; 

c.  Identify  existing  public,  private, 
non-profit  and  human  service 
transportation  services  in  the  region; 

d.  identify  transportation  gaps 
between  the  geographic  distributions  of 
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(b)  Ensuring  that  the  submitted 
application  contains  prioritized  projects 
based  on  local  need.  Local  priorities  can 
be  ascertained  through  the  collaborative 
human  services/transportation  planning 
process  and  through  consultation  with 
the  affected  stakeholders. 

(c)  Endorsing  and  subsequently 
programming  Job  Access  and  Reverse 
Commute  projects  into  the  area 
Transportation  Improvement  Program  in 
urbanized  areas  of  over  50,000 
population. 

(d)  Conducting  the  locally-developed 
public  participation  process  as  required 
by  Joint  FHWA/FTA  Planning  Rule  {23 
CFR  part  450,  49  CFR  part  613). 

In  all  regions  with  MPOs,  individual 
Job  Access  and  Reverse  Commute 
projects  must  be  adopted  into  the  MPO's 
Transportation  Improvement  Program 
(TIP)  prior  to  receiving  a  grant.  Because 
this  entails  a  formal  review  and  project 
approval  by  the  MPO  Policy  Board,  FTA 
strongly  urges  the  partners  developing 
the  Area-Wide  Job  Access  and  Reverse 
Commute  Transportation  Plan  to 
communicate  with  the  MPO  at  an  early 
stage.  Further,  as  financial  sustainability 
of  a  project  is  one  o(  the  evaluation 
criteria,  coordination  with  the  agencies 
participating  in  the  MPO  forum  could 
be  a  critical  factor  in  ensuring  long-term 
support  for  Job  Access  and  Reverse 
Commute  activities. 

4.  Statewide  Transportation  Planning 
Requirements 

In  all  regions  with  populations  of  less 
than  200,000,  the  state  is  responsible  for 
selecting  applicants,  based  on  the 
recommendation  of  the  MPO  in  areas 
between  50,000-200,000  population.  In 
addition.  Job  Access  and  Reverse 
Commute  projects  selected  for  funding 
must  be  endorsed  by  the  state  and 
incorporated  into  the  statewide 
transportation  improvement  program 
(STTP).  Because  this  requires  state 
approval,  FTA  strongly  urges  the 
partners  to  communicate  with  state 
officials,  including  the  state  DOT,  at  an 
early  stage.  In  selecting  projects  in  rural 
areas,  states  should  give  priority  to 
projects  providing  service  to  places  that 
are  not  currently  served  or  are 
underserved  by  public  transit  systems. 
States  must  prioritize  the  projects  for 
funding  based  on  their  analysis  of  local 
needs  and  service  effectiveness,  as  well 
as  the  collaboration  achieved  among 
stakeholders.  Given  the  sovereign  nature 
of  tribal  governments,  tribal  projects 
need  not  be  included  in  the  state's 
prioritization  of  projects,  though  they 
must  be  included  in  the  State 
Transportation  Improvement  Program 
(STIP). 


5.  Improved  Transportation  Planning 

The  statewide  and  metropolitan 
transportation  planning  processes 
mandated  by  TEA-21  promote  ongoing, 
cooperative,  and  active  involvement  of 
public  transportation  providers;  the 
public;  and  state,  metropolitan  and  local 
government  agencies  in  the 
development  of  state-wide  and 
metropolitan  transportation  plans  and 
improvement  programs.  DOT  expects 
that  the  Job  Access  and  Reverse 
Commute  grant  program  will  be  a 
catalyst  for  broadening  the 
transportation  plcuining  process  to  better 
integrate  employment  and  social  equity 
considerations. 

/.  General  Grant  Requirements 

In  addition  to  the  project  proposal 
based  on  the  program-specific 
requirements  outlined  in  this  notice,  the 
applicant  will  be  required  to  submit 
appropriate  certifications,  assurances, 
and  oUier  documentation  necessary  to 
meet  the  requirements  of  FTA's 
Urbanized  Area  Formula  Grant  Program 
{Section  5307  program  under  Title  49, 
United  States  Code).  These  include 
planning,  environmental,  school  bus, 
charter,  procurement,  labor  protections 
and  civil  rights  requirements,  including 
the  Americans  with  Disabilities  Act, 
Title  VI,  Environmental  Justice  and 
Disadvantaged  Business  Enterprise,  and 
drug  and  alcohol  testing  requirements. 

Applicants  are  encouraged  to 
coordinate  with  affected  transit  labor 
unions  and  to  gather  all  information 
required  by  the  U.S.  Department  of 
Labor  for  labor  certification  as  soon  as 
possible  to  avoid  delay  in  the 
certification  process  upon  grant 
selection.  (See  Appendix  F  for  a 
description  of  required  information). 
Applicants  must  have  the  financial, 
legal,  and  technical  capacity  to  apply  for 
and  administer  projects.  Copies  of  the 
Section  5307  program  guidance  {circular 
FTA  9030. IB  "Urbanized  Area  Formula 
Program:  Grant  Application 
Instructions,"  Oct.  10, 1996)  can  be 
obtained  from  any  FTA  Regional  Office 
or  electronically  through  the  FTA 
website.  (See  Appendix  D  for  summary 
list.) 

K.  Performance  Monitoring 

FTA  requires  grant  recipients  to 
monitor  the  performance  of  their  Job 
Access  and  Reverse  Commute  services 
and  to  cooperate  with  the  FTA  and 
General  Accounting  Office  {GAO) 
national  evaluations  mandated  by  law. 
Performance  measures  on:  {1)  Increasing 
access  between  welfare  recipients  and 
low-income  populations  and 
employment  sites;  and  {2)  job  access/ 
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reverse  commute  service  effectiveness 
and  efficiency  will  be  sought.  The 
required  performance  measures  for  FY 
1999  grants  may  be  found  on  FTA's  web 
site  (vkrww.fta.dot.gov/wtw).  Similar 
measures  will  be  required  for  FY  2000 
grantees.  Performance  monitoring 
primarily  will  take  place  through  FTA 
standard  project  quarterly  progress 
reports.  Quarterly  reports  and  other 
information  must  be  reported  in 
accordance  with  FTA's  standard 
reporting  requirements  which  are:  (l) 
For  projects  in  non-urbanized  areas, 
reporting  requirements  for  the  5311 
Program  (FTA  C  9040.1E,  page  VI-6) 
annual  status  reports,  annual  financial 
status  reports,  and  armual 
Disadvantaged  Business  Enterprise 
(DBF)  reports;  (2)  for  projects  in 
urbanized  areas,  reporting  requirements 
for  the  5307  Program,  Transit  Database 
Reporting,  annual  audits  and  triennial 
review. 

rv.  Guidelines  for  Preparing  Grant 
Application 

FTA  is  conducting  a  national 
solicitation  for  applications  under  the 
Job  Access  and  Reverse  Commute 
Program.  Grant  awards  will  be  made  on 
a  competitive  basis.  FTA  encourages 
both  traditional  transportation 
recipients  and  a  variety  of  new  program 
entrants  non-traditional  grantees  in 
urban,  suburban,  and  rural  areas  to 
participate  in  the  development  of 
projects.  To  assist  new  program 
applicants  in  particular,  a  two-step 
application  process  is  available. 
Applicants  must  submit  a  proposal  that 
describes  the  proposed  project  for 
which  funding  is  sought  and  responds 
to  the  requirements  outlined  in  this 
Notice.  If  selected,  the  applicant  must 
then  document  compliance  with  the 
standard  FTA  requirements  listed  in 
Appendix  D  as  well  as  complete  the 
securement  of  the  financial  match  for 
the  grant.  Applicants  may  elect  to 
submit  a  single  application  containing 
both  the  proposal  and  documentation  of 
FTA  standard  requirements.  Contact  the 
appropriate  FTA  regional  office  for 
guidance  on  meeting  standard  FTA 
program  requirements. 

A.  Grant  Funding  Amounts 

Suggested  grant  sizes  are  identified 
below.  (Applicants  may  request  smaller 
amounts  from  FTA.) 

1.  For  urbanized  areas  with 
populations  of  over  one  million,  FTA 
expects  to  make  grants  of  no  more  than 
$1  million.  (Places  with  populations  of 
above  5  million  may  request  funding 
above  $1  million.) 

2.  For  urbanized  areas  with 
populations  greater  than  200,000  and 


less  than  one  million,  FTA  expects  to 
make  grants  of  no  more  than  $500,000. 

3.  For  iu"banized  areas  with 
populations  between  50,000  and 
200,000,  FTA  expects  to  make  grants  of 
no  more  than  $200,000.  States  should 
not  submit  applications  that  collectively 
exceed  $1  million  for  this  category. 

4.  For  rural  areas  (areas  with 
populations  of  less  than  50,000), 
individual  area  grant  applications 
generally  should  not  exceed  $150,000. 
Collective  gremt  applications  by  states 
for  rural  areas  should  not  exceed  $1 
million.  Tribal  applications  may  be 
considered  separately  from  the  state 
funding  limitation. 

B.  Project  Scope 

Proposed  projects  must  be  drawn 
from  an  Area-Wide  Job  Access  and 
Reverse  Commute  Transportation  Plan 
and  focus  on  new  or  expanded 
transportation  services.  Applicants 
should  focus  on  projects  that  can  be 
started  within  six  months,  but  no  later 
than  within  one  year  of  grant  award. 

V.  Application  Development  and 
Submission 

To  promote  collaboration  and  reduce 
administrative  paperwork,  FTA  strongly 
encourages  the  submission  of  a 
consolidated  application  by  a  single 
entity  in  urbanized  areas  and  the 
submission  of  a  consolidated 
application  by  the  state  for  rural  areas. 
In  both  cases,  funds  may  be  passed  on 
to  sub-recipients.  Tribal  governments 
submitting  projects  that  are  selected  by 
the  state  may  choose  to  allow  the  state 
to  include  their  project(s)  in  the  state's 
application  or,  as  sovereign 
goverimients,  may  apply  directly  to 
FTA.  Since  existing  FTA  grantees  may 
have  already  met  or  have  on  file 
information  that  will  satisfy  many  of  the 
FTA  requirements  that  apply  to  this 
program,  FTA  encourages  states  and 
local  transit  agencies  to  serve  as  the 
single  entity  by  submitting  applications 
on  behalf  of  other  entities. 

Applicants  must  submit  an  original 
and  two  paper  copies  of  the  application 
proposal  to  the  appropriate  FTA 
regional  office.  Additionally,  the 
application  proposal  is  to  be  submitted 
via  e-mail  to  the  FTA  at: 
(JobAccess@fta.dot.gov).  If  an  applicant 
is  unable  to  submit  the  application 
electronically  via  e-mail,  the  proposal 
should  be  submitted  on  a  3.5  formatted 
disk  for  use  on  a  personal  computer 
(PC).  Documents  should  be  submitted  in 
Word  or  Rich  Text  Format  (RTF).  Tables 
should  be  submitted  in  an  Excel,  or  Tab 
Delimited  Format.  Submissions  must  be 
postmarked  by,  as  well  as  electronically 


sent,  where  feasible,  to  FTA  by  May  9. 
2000. 

Applicants  with  access  to  TEAM, 
FTA's  electronic  grant  making  and 
management  system,  should  enter 
standard  grant  information  into  TEAM 
once  projects  have  been  selected.  For 
those  applicants  with  access  to  TEAM 
that  choose  the  one-step  application 
process  and  submit  a  single 
comprehensive  application  (application 
proposal  and  standard  section  5307 
requirements),  all  standard  grant 
requirement  information  also  should  be 
entered  into  TEAM. 

The  application  proposal  should 
provide  detailed  information  on  each 
project  for  which  FY  2000  funds  are 
being  requested.  The  application  should 
include  the  following  elements: 

A.  Transmittal  Memo 

Include  the  following  information: 

1.  The  Name  of  Appncant{s)  and  the 
Type  of  Agency  (See  Appendix  G  for  list 
of  agency  types). 

2.  A  List  of  Sub  Recipients  and  the 
Types  of  Agencies  (See  Appendix  G). 

3.  Name,  Address  and  Telephone 
Number  of  a  Person  to  be  Contacted  for 
Additional  Information. 

4.  Name,  Title,  and  Complete  Address 
of  Person  to  be  Notified  if  Grant  is 
Awarded. 

5.  Area(s)  to  be  Served:  Cities, 
Coxmties,  Tribal  Lands  and  States. 

6.  Project  Summary.  Two  paragraphs 
to  be  used  for  press  purposes  should  the 
application  be  selected  for  funding.  The 
summary  should  contain:  a  brief 
description  and  list  of  the  planning 
partners:  a  brief  overview  of  the 
transportation  challenges  in  the  area;  a 
brief  description  of  the  services  to  be 
funded;  the  intended  project 
beneficiaries  and  the  identification  of 
any  employment  support  services  [e.g., 
training,  child  care,  or  housing)  that  will 
be  coordinated  with  the  proposed 
transportation  services. 

7.  A  Brief  Description  of  the 
Applicant's  Organizational  Capability  to 
Carr>'  Out  the  Project. 

8.  Identification  of  the  Area  as  a 
Designated  Empowerment  Zone, 
Enterprise  Community,  or  Champion 
Community,  if  applicable. 

9.  Total  Federal  Project  Funding 
Requested: 

Major  Urbanized  Area  (Over  200,000 
population) 

•  Job  Access  Amount:  $ 

•  Reverse  Conmiute  Amount:  $ 
Medium  Urbanized  Area  (50,000  to 

200,000  Population) 

•  Job  Access  Amount:  $ 

•  Reverse  Commute  Amount:  $ 
Non-urbanized  Area  (Rural  and  Small 

Urban— less  than  50,000 
Population) 
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Matching  Funds 

B.  Proposal  Narr  itive 

Provide  the  in:  ormation 
below  to  support 
new  or  expandec 

1.  Document 
services  and 
process.  This  she  uld 

a.  A  brief  desci  ipt 
three  pages — doi 
collaborative 


4mount:  $ 

Amount:  $ 
Requested 
$ 

Amount:  $ 
:$ 
ahd  Dollar  Amount  of 


tliei 


pro(  ess 


that 


tra  nsit 


tio  1 


griint 


services  process 
Area-Wide  Job 
Commute 
including  the 
consultation 
organizations 
by  law:  the 
states  and  MPOs 
providers  and 
administering  th 
funds. 

b.  A  list  of  the 
and  other 
and  Reverse  Co 

c.  A  descript 
local  Job  Access 
Plan  consultatior 
community  to  be 
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•  The  number  of  welfare  recipients 
and  low-income  persons  and  the 
percentage  of  the  population  that  they 
represent  within  the  proposed  project 
service  area  and  the  percentage  of  the 
population  that  they  represent  within 
the  geographic  and  project/s  service 
area. 

•  A  description  of  major  employment 
opportunities. 

•  A  description  of  the  existing 
transportation  network,  including 
human  services,  nonprofit,  private  and 
public  transportation  providers. 

•  A  description  of  transportation  gaps 
in  existing  services  for  welfare 
recipients  and  low-income  populations 
seeking  to  reach  jobs  and  employment 
support  services. 

•  For  reverse  commute  projects, 
information  on  the  need  for  additional 
transportation  services 

b.  MPOs  and  states  should  list 
projects  in  priority  order  for  funding 
implementation  and  describe  how  each 
proposed  project(s)  will  meet  the  unmet 
needs  described  above.  Tribal  projects 
do  not  have  to  be  prioritized  because 
they  represent  the  projects  of  an 
independent  sovereign  government,  not 
subject  to  state  funding  priorities. 
Include  or  address  the  following: 

•  Describe  the  applicant's 
organizational  capacity  to  implement 
the  project. 

•  Specify  project  goals  and  objectives. 

•  Provide  indicators  that  will  be  used 
to  monitor  project  performance  and  to 
make  subsequent  adjustments  in  project 
implementation. 

•  Describe  the  project. 

•  Provide  operation-specific  data  (e.g. 
miles/hours  of  service,  new  routes, 
route  extensions,  reduced  travel  time  for 
target  population  where  appropriate, 
etc.). 

•  Estimate  capital  and  operating 
project  costs  Estimate  annualized  cost 
per  rider  of  proposed  project.  For  job 
access  projects,  estimate  low-income 
and  welfare  recipient  ridership  and  total 
annual  ridership. 

•  For  reverse  commute  projects, 
estimate  annual  ridership. 

•  Percentage  of  target  population  to 
be  served. 

•  Describe  how  the  project  will 
address  the  mobility  needs  of  persons 
with  disabilities  and  provide 
certification  that  the  ADA  requirements 
will  be  met.  (Certification  language — see 
Appendix  E). 

•  Identify  employment  potential  in 
the  proposed  project's  service  area, 
including  the  new  jobs  and/or  job  and 
employment  support  sites  reached. 

•  Specify  how  existing  service 
providers  will  be  used  to  provide 
proposed  services. 


•  Describe  mechanisms  to  coordinate 
or  integrate  new  transportation  services 
within  existing  needs  of  target 
populations. 

•  For  applicants  who  already  have 
received  Job  Access  and  Reverse 
Commute  grants  in  FY  1999,  provide  a 
report  depicting  progress  toward 
meeting  project  goals/objectives  and 
performance  information  on  the  items 
described  above. 

3.  Document  financial  commitments, 
including  prospects  for  sustainability. 

•  Document  sources,  or  expected 
sources,  of  matching  funds. 

•  Provide  letters  of  financial 
commitment,  or  intent  to  commit,  that 
document  local  match. 

•  Identify  how  TANF,  WtW,  other 
Federal,  state  or  local  financial 
resources  will  be  leveraged. 

•  Identify  the  financial  commitment 
of  existing  transportation  providers. 

•  Identify  employer-provided 
resources. 

•  Identify  long-term  financing  that 
may  be  proposed  or  available  to  support 
continuation  of  the  proposed  project  or 
other  aspects  of  the  regional  plan, 
including  continued  transit,  human 
service  and  employer  provided  financial 
resources. 

4.  For  application  for  continuation  of 
services  previously  funded  in  FY  1999, 
applicants  must  provide  information  on 
financial  commitments  plus  information 
drawn  from  their  progress  reports  that 
demonstrates  achievements  in  meeting 
project  objectives,  including  the  number 
of: 

•  New  employment  sites  reached. 

•  New  employers  reached. 

•  New  jobs  reached. 

•  New  employment  support  facilities 
reached. 

•  New  residential  areas  served  with 
target  populations. 

•  Ridership  on  new  services, 
including,  if  available,  number  of 
welfare  recipients  and  low-income 
persons  served,  [these  figures  may  be 
generated  by  periodic  surveys). 

•  Cost  per  rider. 

•  Additional  vehicle  hours  of  services 
provided. 

•  Other  progress  and  results  toward 
meeting  project  goals. 

C.  Project  Budget 

Provide  a  project  budget  for  each 
project,  (see  Appendix  C). 

VI.  Grant  Review  Process 

Applications  for  competitive  funding 
Eire  to  be  submitted  to  the  appropriate 
FTA  Regional  Office  by  the  close  of 
business  TBD.  FTA  will  screen  all 
applications  to  determine  whether  all 
required  eligibility  elements,  as 
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described  in  the  following  checklist,  are 
present.  FTA  will  select  projects  based 
on  what  is  most  advantageous  to  the 
government,  considering,  in  addition  to 
the  award  criteria,  the  time  frame  in 
which  projects  can  be  implemented. 
Empowerment  Zone  or  Enterprise 
Community  status,  use  of  innovative 
approaches,  such  as  tremsportation 
mobility  management/brokerage 
institutional  arrangements  and  the 
application  of  Geographic  Information 
Systems  (GIS)  and  Intelligent 
Transportation  Systems  (ITS  ) 
technologies,  and  geographic 
distribution  of  project  funding. 

A.  Project  Eligibility  Checklist— include 
the  following: 

This  checklist  is  provided  for  the 
applicant  to  use  to  ensure  that  the 
required  documentation  has  been 
provided  in  the  application.  Failure  to 
provide  the  documentation  listed  below 
will  make  an  applicant's  proposal  non- 
responsive  and  it  will  not  be  evaluated 
further. 

(1)  A  description  of  the  applicant's 
organizational  capacity  to  implement 
the  proposed  project(s). 

(2)  A  brief  description  and 
documentation  of  a  coordinated 
transportation/human  services  planning 
process. 

(3)  An  Area-Wide  Job  Access  and 
Reverse  Commute  Transportation  Plan. 
The  plan  must  prioritize  and  rank 
projects  for  funding.  Tribal  projects  are 
exempted  for  prioritization. 

(4)  A  brief  description  of  each  project 
proposed. 

(5)  Documentation  of  matching  funds. 

(6)  Documentation  of  approval  by 
affected  transit  authorities. 

(7)  For  urbanized  areas  with 
populations  over  200,000, 
documentation  of  the  MPO  selection 
and  intention  to  amend  the 
Transportation  Improvement  Plan  (TIP) 
if  the  project  is  selected  for  funding. 

(8)  For  urbanized  areas  with 
populations  between  50,000  and 
200,000,  documentation  of  the  state 
selection  and  MPO  intention  to  amend 
the  TIP  if  project  is  selected  for  funding. 

(9)  For  Eireas  with  populations  below 
50,000,  documentation  of  the  state 
selection  and  intention  to  amend  the 
state-wide  transportation  improvement 
plan  (STIP)  if  project  is  selected  for 
funding. 

(10)  Description  of  the  results  of  the 
consultation  process  with  the 
coimnunity  to  be  served. 

B.  Award  Criteria  for  Competitive 
Grants: 

Once  eligibility  is  established,  the 
merit  of  each  application  will  be 


evaluated  based  on  the  following 
factors.  (The  number  of  points  in 
parentheses  indicates  the  maximum 
level  of  points  for  a  given  factor.) 

1.  A  coordinated  himian  services/ 
transportation  planning  process.  (25 
points).  Evaluated  based  on  the  extent  to 
which  the  applicant  demonstrates  a 
collaborative  planning  process  and  the 
extent  to  which  the  organizations  listed 
below  demonstrate  support  for  the 
projects.  The  entities  include  the 
following: 

•  Existing  transportation  service 
providers; 

•  The  state  or  local  agencies  that 
administer  the  state  program  funded 
under  Part  A  of  Title  IV  of  the  Social 
Security  Act  (TANF  and  WtW  grant 
programs); 

•  Public  housing  agencies  (including 
Indian  tribes  and  their  tribally 
designated  housing  entities  as  defined 
by  the  Secretary  of  Housing  and  Urban 
Development),  especially  those  applying 
for  Welfare  to  Work  Housing  Vouchers 
from  the  U.S.  Department  of  Housing 
and  Urban  Development 

•  Other  himian  service  and 
employment  service  agencies  and 
providers; 

•  The  community  to  be  served, 
including  welfare  recipients  and  low- 
income  residents,  community-based  and 
faith-based  organizations,  disability 
groups,  farm  and  migrant  organizations, 
fribai  associations  and  other 
organizations  representing  the  interests 
of  low-income  persons; 

•  Employers  and  their  organizations; 
and 

•  Other  area  stakeholders. 

An  Area-Wide  Job  Access  and  Reverse 
Commute  Transportation  Plan 
addressing  the  transportation  needs  of 
welfare  recipients  and  low-income 
individuals  (60  pts.) 

a.  Demonstrated  need  for  additional 
transportation  services  (30  Points) 

Evaluated  based  on  the  extent  to 
which  the  applicant  demonstrates: 

•  For  a  job  access  project,  the  relative 
need  for  additional  services  in  the  area 
to  be  served  to  transport  welfare 
recipients  and  eligible  low-income 
individuals  to  and  from  jobs,  training 
and  other  employment  support  services; 
and 

•  For  a  reverse  commute  project,  the 
need  for  additional  services  to  transport 
individuals  to  suburban  employment 
opportimities.  b. 

b.  Extent  to  which  proposed  services 
will  meet  the  need  for  services  (30 
Points) — Evaluated  based  on  the  extent 
to  which: 

•  The  proposed  service  will  meet 
needs,  including  those  associated  with 


accessing  jobs  and  employment-related 
services  such  as  training  and  child  care. 

•  The  applicant  demonstrates  the 
maximum  use  of  existing  transportation 
service  providers  and  how  services  will 
be  coordinated  with  existing  the 
transportation  network. 

3.  Financial  commitments  (15  points) 
Evaluated  based  on  the  extent  to 
which  the  applicant  identifies: 

•  Long-term  financing  strategies  to 
support  proposed  services. 

•  Commitment  of  ftnancial  match  by 
soiu-ce,  e.g. 

— human  service  agencies  and 

providers. 
— employers. 
— existing  transportation  providers. 

C.  Notification  for  Competitive 
Selections 

FTA  will  notify  appUcants  of 
selection  decisions.  Those  selected  must 
then  submit  appropriate  certifications, 
assiuances,  and  other  documentation 
necessary  to  meet  the  applicable  FTA 
Section  5307  Urbanized  Area  Formula 
Grant  Program  requirements  and  be 
included  in  the  TIP  or  STIP  as 
appropriate,  if  these  requirements  had 
not  been  met.  Technical  assistance 
regarding  these  requirements  is 
available  in  each  FTA  regional  office. 

FTA  is  conunitted  to  ooligating  FY 
2000  Job  Access  and  Reverse  Commute 
funding  expeditiously.  Therefore,  FTA 
urges  applicants  to  develop 
docimaentation  in  accordance  with  the 
Section  5307  program  guidance  as  soon 
as  possible.  This  allows  the  information 
necessary  for  grant  approval  to  be 
readily  available  for  submission  to  FTA 
when  projects  are  selected  for  funding. 
FTA  will  approve  final  applications  as 
soon  as  they  are  complete. 

Issued  on:  March  3.  2000. 
Nuria  I.  Fernandez, 
Acting  Administrator. 

Appendix  A:  (FTA)  Regional  Offices 

Region  I — Massachusetts,  Rhode  Island. 

Connecticut,  New  Hampshire.  Vermont 

and  Maine 
Richard  H.  Doyle,  FTA— Regional 

Administrator,  Kendall  Square,  55 

Broadway.  Suite  920.  Cambridge.  MA 

02142-1093. 
(617)  494-2055 
Region  II— New  York,  New  Jersey,  Virgin 

Islands, 
Letitia  Thompson,  FTA— Regional 

Administrator,  One  Bowling  Green. 

Room  429,  New  York.  NY  10004-1415. 

(212)668-2170 
Region  in — Pennsylvania,  Maryland. 

Virginia,  West  Virginia,  Delaware, 

Washington  DC. 
Sheldon  Kinbar.  FTA— Regional 

Administrator,  1 760  Market  Street,  Suite 

500,  Philadelphia,  PA  19103-4124,  (215) 

656-7100 
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rida, 


.Mi:h 
FTA 


Okli  hotna 


Region  IV — Georgi 

Carolina.  Flo 

Tennessee. 

Rico 
Susan  Schruth 

Administrator 

Suite  17T50. 

(404)  562-350  I 
Region  V — Illinois 

Minnesota. 
Joel  Ettinger, 

Administrator 

Suite  2410,  Ch 

(312)  353-278M 
Region  VI — Texas, 

Arkansas. 
Lee  Waddleton, 

Administrator 

8A36,  Ft.  Worl^i 

978-0550 
Region  VII — Iowa, 

Missouri 
Mokhtee  Ahmad 

Administrator 

404,  Kansas 

3920 
Region  VIII— Coloi 

Dakota,  Montaha 
Louis  Mraz,  FTA 

Columbine 

Sixteenth  Street 

5120,  (303) 
Region  IX — Cali 

Hawaii,  Amerifcan 
Leslie  Rogers,  FT 

Administrator 

2210,  San 

(415)744-313: 
Region  X — Wash 

Alaska 
Helen  Knoll,  FT/ , 

Administrator, 

Suite  3142,  91! 

WA  98174-10(2 


North  Carolina,  South 
Mississippi, 
Kehtucky,  Alabama,  Puerto 


I TA— Regional 

61  Forsyth  Street,  S.W., 
/Itlanta,  GA  30303-8917, 


Indiana.  Ohio.  Wisconsin, 

igan 
— Regional 

200  West  Adams  Street, 
cago,  IL  60606-5232, 


Vew  Mexico,  Louisiana, 


TA — Regional 
819  Taylor  Street,  Room 
,TX  76102-9003,  (817) 

Nebraska.  Kansas, 


iCiy 


FTA — Regional 
901  Locust  Street,  Suite 
MO  64106,  (816)  329- 


ndo 


Pla:e 


North  Dakota,  South 
Wyoming,  Utah 
—Regional  Administrator, 
,  Suite  650,  216 
Denver,  CO  80202- 
844-3242 
fpmia,  Arizona,  Nevada, 
Samoa,  Guam 
A — Regional 

201  Mission  Street,  Suite 
Frarlcisco,  CA  94105-1839, 

ngton,  Oregon,  Idaho, 


Regional 
lackson  Federal  Building, 
Second  Avenue,  Seattle, 

(206)  220-7954. 


Appendix  B:  Definitions 

1.  Welfare  Recipient — An  individual  who 
receives  or  received  aid  or  assistance  under 
a  state  program  funded  under  Part  A  of  Title 
IV  of  the  Social  Security  Act  (whether  in 
effect  before  or  after  the  effective  date  of  the 
amendments  made  by  Title  I  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Public  Law  104- 
193);  (110  Stat.  2110))  at  any  time  during  the 
three-year  period  before  the  date  on  which 
the  applicant  applies  for  a  grant. 

2.  Eligible  Low-Income  Individual — An 
individual  whose  family  income  is  at  or 
below  150  percent  of  the  poverty  line  (as  that 
term  is  defined  in  Section  673(2)  of  the 
Community  Services  Block  Grant  Act  (42 
U.S.C.  9902(2))  including  any  revisions 
required  by  that  section  for  a  family  of  the 
size  involved,  as  calculated  by  HHS.  The 
1999  guidelines  were  published  in  the  March 
18,  1999,  (Volume  64,  Number  52)  Federal 
Register,  page  13428-13430,  and  are 
available  on  the  web  at  [http://www.aoa.gov/ 
network/ 99hhspov.html]. 

3.  Existing  Transportation  Service 
Providers — Public  transportation  providers 
including  public,  private  and  non-profit  fixed 
route  and  paratransit  operators,  and 
governmental  agencies  and  nonprofit 
organizations  that  receive  assistance  from 
Federal,  state,  or  local  sources  for  non- 
emergency transportation  services. 

4.  Human  Services  Providers — Agencies 
and  organizations  involved  in  helping 
welfare  recipients  and  low-income 
populations  to  make  the  transition  to  work 
and  providing  supportive  employment 
services.  These  agencies  and  organizations 
include  state  and  local  workforce 
development  organizations,  agencies 
administering  TANF  and  WtW  formula  and 
competitive  funds,  public  and  assisted 
housing  providers  and  community 
development  agencies,  and,  where 
appropriate,  faith-based  and  community- 

FiscAL  Year  2000  Funding 


based  organizations  providing  employment 
support  services. 

5.  Qualified  Entity — (A)  With  respect  to 
any  proposed  eligible  project  in  an  urbanized 
area  with  a  population  of  at  least  200,000,  the 
applicant(s)  selected  by  the  appropriate 
Metropolitan  Planning  Organization  that 
meets  the  program  eligibility  requirements, 
including  planning  and  coordination 
requirements,  from  among  local 
governmental  authorities  and  agencies  and 
nonprofit  organizations  and;  (B)  With  respect 
to  any  proposed  eligible  project  in  an 
urbanized  area  with  a  population  of  greater 
than  50,000  and  less  than  200,000,  or  an  area 
other  than  em  urbanized  area,  the  applicant(s) 
selected  by  the  chief  executive  officer  of  the 
state  in  which  the  area  is  located  that  meets 
the  program  eligibility  requirements, 
including  the  planning  and  coordination 
requirements,  from  among  local 
governmental  authorities  and  nonprofit 
organizations. 

6.  Transit  Capital  and  Operating 
Assistance  Projects — Projects  to  finance 
acquisition,  construction,  improvement,  and 
operating  costs  of  facilities,  equipment  and 
associated  capital  maintenance  items  used  in 
mass  transportation  service,  including  crime 
prevention  and  security  of  and  for  such 
equipment  and  facilities.  Direct 
administrative  expenses  associated  with  the 
provision  of  job  access  and  reverse  commute 
services  are  also  eligible  operating  expenses. 

7.  Community  to  be  Served — 
neighborhoods  and  geographic  areas  with  a 
disproportionate  number  of  welfare 
recipients  and  low-income  residents  as 
compared  to  the  general  population,  and 
population  groups  such  as  tribes,  migrant 
workers,  and  persons  with  disabilities  who 
experience  a  disproportionate  number  of 
welfare  recipients  and  low-income  persons 
within  them. 

Appendix  C:  Sample  Project  Budget  (One  for 
each  project) 


Applicant 


Area  size 


Federal 
amount 


Total  amount 


A.  Job  Access  Project 


Capital  Costs 

Activity  

Quantity  

Activity  

Quantity  

Example: 
Activity       Vans 
Quantity  4  .. 
Operating  Costs: 

Activity  

Activity  

Example: 

Activity  Late  Nigh  t 
Service  (3  Routes): 
Total  


B.  Reverse  Commute  Project 


Capital  Costs: 
Activity  
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Fiscal  Year  2000  Funding— Continued 


Applicant 


Area  size 


Quantity  

Activity  

Quantity  

Example: 

Activity       Vans  

Quantity  4 

Operating  Costs; 

Activity  

Activity  

Example: 

Activity       Two  new  routes  

Total  

Grand  Total  (A  or  B  or  A  &  B) 


Federal 
amount 


Total  amount 


For  those  applicants  seeking  a  multi-year  commitment,  provide  this  infomiation  for  subsequent  years  or  reference  budget  material  from  your 
Area- wide  Job  Access  Transportation  Plan. 


Appendix  D:  Summary  of  FTA'S  Section 
5307  Requirements 

This  is  the  full  range  of  5307  requirements. 
Some  of  these  items  are  covered  in  the 
application,  in  which  case  you  will  not  need 
to  submit  information  twice. 

Approval  Prerequisites 

(On  file  with  FTA,  or tobe  submitted  with 

application  and  updates  as  appropriate) 
Opinion  of  Counsel 
Authorizing  Resolution 
Current  annual  Certification  and  Assurances 
Civil  rights  submissions  up-to-date 

Title  VI 

Annual  DBE  Goal 

DBE  Program 

EEO  Program 

ADA 
National  Transit  Database  reports  up-to-date 
Any  outstanding  oversight  findings  resolved 
or  resolution  plan  and  schedule  set 

Additional  Information 

Project  Budget 

Project  Description 

Project  Justification/Supporting  Infarmation 

as  necessary 
Project  Milestone  Schedule 
Labor  Union  Description(s)  (See  Appendix  F 

for  a  description  of  required  information) 
Environmental  Review 
Date  of  FTA's  signing  of  PONS!  (Finding  of 

No  Significant  Impact),  or 
Date  of  FTAs  signing  of  ROD  (Record  of 

Decision)  closing  out  the  EIS  process,  or 
Grant  applicant's  Categorical  Exclusion 

recommendation  if  neither  (a)  nor  (b) 

above  applies 
Air  Quality 
Date  of  project  level  conformity 

determination  by  FTA,  or 
Applicant's  recommendation  concerning 

list  of  exemptions  in  the  conformity 

regulation  (40  CFR  Part  51) 
STIP— Date  of  Approval  by  FTA 
Request  for  copy  of  Master  Agreement  (If 

applicant  does  not  have  latest  one  on 

file) 


Appendix  E:  ADA  Certification 

Assurance  of  Nondiscrimination  on  the  Basis 
of  Disability 

As  required  by  U.S.  DOT  regulations, 
"Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance,"  at  49  CFR  part  27,  implementing 
the  Rehabilitation  Act  of  1973,  as  amended, 
and  the  Americans  with  Disabilities  Act  of 
1990,  as  amended,  the  Applicant  assures 
that,  as  a  condition  to  the  approval  or 
extension  of  any  Federal  assistance  awarded 
by  FTA  to  constmct  any  facility,  obtain  any 
rolling  stock  or  other  equipment,  undertake 
studies,  conduct  research,  or  to  participate  in 
or  obtain  any  benefit  from  any  program 
administered  by  FTA,  no  otherwise  qualified 
person  with  a  disability  shall  be,  solely  by 
reason  of  that  disability,  excluded  from 
participation  in.  denied  the  benefits  of,  or 
otherwise  subjected  to  discrimination  in  any 
program  or  activity  receiving  or  benefiting 
from  Federal  assistance  administered  by  the 
FTA  or  any  entity  within  U.S.  DOT.  The 
Applicant  assures  that  project 
implementation  and  operations  so  assisted 
will  comply  with  all  applicable  requirements 
of  U.S.  DOT  29  U.S.C.  794,  and  the 
Americans  with  Disabilities  Act  of  1990,  as 
amended,  42  U.S.C.  12101  et  seq.  At  49  CFR 
parts  27.  37,  and  38.  and  any  applicable 
regulations  and  directives  issued  by  other 
Federal  departments  or  agencies. 

Appendix  F:  Information  Required  by  the 
U.S.  Department  of  Labor  for  Labor 
Certification 

/.  Background 

Federal  Transit  law  requires  that  fair  and 
equitable  arrangements  must  be  made,  as 
determined  by  the  U.S.  Department  of  Labor 
(DOL),  to  protect  the  interests  of  employees 
affected  by  Job  Access  and  Reverse  Conmiute 
grants.  These  interests  include  the 
preservation  of  rights,  privileges,  and  benefits 
under  existing  collective  bargaining 
agreements,  the  continuation  of  collective 
bargaining  rights,  the  protection  of  individual 
employees  against  a  worsening  of  their 
positions  related  to  employment,  assurances 
of  employment  to  employees  of  acquired 


mass  transportation  systems,  priority  of 
reemployment,  and  paid  training  or 
retraining. 

DOL  processes  the  employee  protection 
certifications  required  under  section  5333(b) 
in  accordance  with  procedural  Guidelines 
published  at  29  CFR  215.3  (July  28,  1999 
Federal  Register).  The  DOL  will  process  Job 
Access  grants  serving  populations  of  200.000 
or  more  by  referring  a  copy  of  the  grant 
application  to  labor  organizations 
representing  affected  employees  and  seeking 
the  views  of  organized  labor  and  the  grant 
recipients  on  proposed  certification  terms. 
For  grants  serving  populations  under 
200,000,  DOL  will  issue  its  certification 
without  seeking  the  views  of  the  parties.  In 
either  case,  the  certification  terms  will  be 
based  on  existing  protective  arrangements 
used  for  prior  FTA  grants,  if  any.  or  standard 
operating  and/or  capital  arrangements 
developed  by  the  DOL  where  there  are  no 
existing  arrangements.  (Such  existing 
arrangements  do  not  include  the  Special 
Section  13(c)  Warranty  that  is  used  for 
projects  funded  under  the  Section  5311 
program.) 

It  is  essential  where  there  are  questions 
regarding  the  DOL  certification  process  and/ 
or  information  needed  by  DOL  to  obtain  a 
labor  certification  that  the  applicant  contact 
the  appropriate  Regional  Office  immediately. 
Where  information  lacks  specificity,  is 
unclear  or  is  missing,  DOL  will  place  the 
grant  application  in  an  "incomplete"  status 
until  the  necessar>'  information  is  received. 
Conceptual  terms  such  as  "collaborative 
effort"  or  "working  in  conjunction  with 

*  *  *"  or  "services  will  be  provided  to  assist 

*  *   *"  do  not  provide  the  specificity 
necessary  for  EiOL  to  process  a  grant. 

Upon  receipt  of  a  grant  application,  EX)L 
will  determine  whether  there  is  sufficient 
information  to  process  the  grant  application. 
Because  if  is  DOLs  responsibility  to  address 
the  protections  afforded  employees  through 
the  certification  of  appropriate  protections,  it 
must  examine  the  activities  of  each 
subrecipient  under  the  grant  in  order  to 
frame  a  prptective  arrangement  appropriate 
to  the  activity  funded.  The  following 
information  is  needed  by  DOL  to  process  all 
Job  Access  and  Reverse  Commute  grant 
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applications  (incli|ding  those  areas  under 
200.000). 


f)llc 


aPI 


h  -ief. 


than 


//.  Description  Oj 

DOL  needs  the 
process  a  grant  a 
certification 

a.  Project  Descript. 
should  contain  a 
of  what  is  in  the 
would  cover  the 

b.  Project  Descript 
should  provide  a  c 
each  activity  to  be 
include  funding  i 
project  applicatior 
items  will  be  used 
service,  and  a  desc  ript 
service  area  of  the 
If  there  is  more 
a  grant,  this  infomlat 
for  each  subrecipit  nt 

c.  Grantee  Contqpt 
information  is  not 
application.  Undei 
enter  the  name  of  < 
grantee.  In  additio 
through"  funding  I 
subrecipients  or  otjier 
the  full  name  of  th 
public  entity,  a  coiltact 
address,  telephone 
number  for  each  o 

d.  Union  Infonrii 
not  contained  in 
Under  "Project  De^il 
the  labor  organizat 
employees  of  the 
subrecipient,  and 
transportation  proi 
service  area  of  the 
subrecipients  and 
represent  employees 
transportation  pro\  i 
protections  are 
of  the  grant  reci 
providers  must  be 


>//  equired  Information 

owing  information  to 
lication  for  labor 


ion  (Brief).  This  section 
.  succinct  description 
project.  This  generally 
n:  ajor  budget  line  items. 
ion  (Detail).  This  section 
plete  description  of 
undertaken.  It  should 
reformation,  what  the 
is  for,  how  and  where  line 
whether  the  project  is  new 

ion  of  the  operating 
•ecipient  or  subrecipient. 
one  subrecipient  under 
ion  must  be  developed 
's  portion  of  the  project. 
Person.  This 
:ontained  in  the  TEAM 
"Project  Details"  please 
contact  person  for  the 
,  if  the  grant  will  "pass 
3  one  or  more 

public  entities,  enter 
subrecipient  or  other 

name,  mailing 
number  and  facsimile 
these. 

ition.  This  information  is 
TEAM  application. 
s"  please  (1)  identify  all 
ons  that  represent  transit 
pient  and  each 
dentify  any  other 
iders  which  operate  in  the 
ecipient  and  the 
11  labor  organizations  that 
of  these  other 
ders.  Because  employee 
to  the  employees 
other  service  area 
dentified.  Please  note  that 


;  tfie 


ri  cir 


(!): 


not  limited  i 
ipieit 


a  useful  reference  for  obtaining  labor  union 
information  is  contained  in  Directory  of  U.S. 
Labor  Organizations,  1999  edition.  This  may 
be  purchased  from  the  Bureau  of  National 
Affairs  Books,  P.O.  Box  7814,  Edison,  N.J. 
08810-7814.  Telephone  orders:  l-(800)-960- 
1220. 

For  each  local  of  a  nationally  affiliated 
union,  the  applicant  must  provide  the  name 
of  the  national  organization  and  the  number 
or  other  designation  o:"  the  local  union.  (For 
example.  Amalgamated  Transit  Union  Local 
1258.)  Since  DOL  makes  its  referral  to  the 
national  union's  headquarters,  there  is  no 
need  to  provide  a  local  contact  in  these 
situations. 

However,  for  each  independent  labor 
organization  [i.e..  a  union  that  is  not 
affiliated  with  a  national  or  international 
organization)  the  local  contact  information 
will  be  necessary  (name  of  organization, 
contact  person,  mailing  address,  telephone 
number,  facsimile  number). 

e.  Extended  Budget  Descriptions.  This 
must  provide  a  project  description  and 
project  justification  for  most  line  items. 
There  are  few  line  items  that  need  no 
additional  description  and/or  justification.  If 
there  are  subreceipients  under  a  grant, 
indicate  which  subrecipient  will  receive 
funds  under  each  budget  description. 

If  you  have  any  questions,  please  contact 
the  U.S.  Department  of  Labor,  Division  of 
Statutory  Programs,  at  (202)  693-0126 

Appendix  G:  Agency  Classifications 

State  Government 

State  DOT 

State  Human  Services 

State  Labor/Employment 

Other  State  Agencies 
Indian  Tribe 
Transportation  Providers 

Public  Transportation  Providers 

Regional  Public  Transit  Authority 

State  Transit  Agency 

City  Transit  Agency 


County  Transit  Agency 

Private  for  Profit  Companies 

Bus 

Taxi 

Specialized  Service  (e.g.,  Medicaid 
Operator) 

Other 

Non-Profit  Organizations 

Human  Services  Transportation  Provider 

Community-Based  Organization 

Other 
Transportation  Planning  Organizations 

MPO 

Council  of  Governments 

Other 
Local  governments — General  Purpose 

County  Government 

City  Government 
Human  Sevice  Agencies 

Local  County/City  Public  Human  Svcs 
Agency 

Local  County/City  Welfare  Agency 

Local  County/City  Workforce  Development 
Agency 

Local  Public  Housing  Agency 

Non-Profit  Service  Providers 

Human  Support  Services  [e.g..  Child  Care, 
Substance  Abuse) 

Employment  [e.g.,  Job  Training,      Job 
Placement) 
Economic  Development  Agencies 

Local/County  Government 

Non-Profit  Corporations 
Private  Nonprofit  Agencies 

Community  Action  Agencies  & 
Organizations 

Community-Based  Organizations 

Faith-Based  Organizations 

Other  private  nonprofit  organizations 
Business  Organizations 

Chamber  of  Commerce 

Transportation  Management  Organization 
Other  Organizations 
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DEPARTMENT  0  F  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-45rO-N-011 

Office  of  the  Assjstant  Secretary  for 
Public  and  Indiait  iiousing;  Notice  of 
Funding  Avallabiity;  Fair  Share 
Allocation  of  Incremental  Voucher 
Funding  Fiscal  Yjear  2000 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Pub  ic  and  Indian 

Housing,  HUD. 

ACTION:  Notice  ofJFund  Availability 

(NOFA). 


M? 


cne- 


SUMMARY:  Purpo: 
purpose  of  this 
housing  agencies 
vouchers  on  a  fail 
under  the  Sectior 
Voucher  Program 
issuance  to 
8  waiting  list  to 
rent  decent,  safe 
of  their  choice  on 
market. 

Available  Funt^s 
$346,560,000  in 
authority  for 
Section  8  vouchees 

Eligible  Appli 
agencies  (PHAs). 
Authorities  (IHA 
their  tribally 
are  not  eligible  aj 
American  Housinjg 
Determination 
allow  HUD  to  entfcr 
annual  contribut 
with  IHAs  after 

Application 

Match.  None 


of  the  Program.  The 
NpFA  is  to  invite  public 
(PHAs)  to  apply  for 
share  allocation  basis 
8  Housing  Choice 
The  vouchers  are  for 
families  on  a  PHA's  Section 
e  lable  these  families  to 
and  affordable  housing 
the  private  rental 


.  Approximately 
year  budget 
approximately  60,000 


Due 


FPli 


ic$nts.  Public  housing 
ndian  Housing 
Indian  tribes  and 
designated  housing  entities 
icants.  The  Native 
Assistance  and  Self- 
of  1996  does  not 
into  new  Section  8 
i^ns  contracts  (ACC) 
ember  30,  1997. 
Date.  April  24,  2000. 


S;pte 


Additional  Infbn  lation 

If  you  are  inten  sted  in  applying  for 
funding  under  th;  s  NOFA,  please  read 
the  balance  of  thi ;  NOFA  which  will 
provide  you  with  detailed  information 
regarding  the  sub  nission  of  an 
application.  Sect!  on  8  program 
requirements,  the  application  selection 
process  to  be  use(  I  by  HUD  in  selecting 
appUcations  for  f  mding,  and  other 
valuable  informal  ion  relative  to  a  PHA's 
application  submission  and 
participation  in  t  le  program  covered  by 
this  NOFA. 

I.  Application  Due  Date,  Application 
Kits,  Further  Info  rmation,  and 
Technical  Assist!  nee 

Due 


.   Application 
completed  applic  ition 
two  copies)  is  du(! 
2000  at  the  addj 
Address  for  S 
Submit  your 
one  copy  to 


Date.  Your 

(an  original  and 
on  or  before  April  24, 
ddre  >ses  shown  below. 

u  )mitting  Applications. 
orig:  nal  application  and 
Michbel  E.  Diggs,  Director 


of  the  Grants  Management  Center, 
Department  of  Housing  and  Urban 
Development,  501  School  Street,  SW, 
Suite  800,  Washington,  DC  20024. 

Submit  the  second  copy  of  your 
application  to  the  local  HUD  Field 
Office  Hub,  Attention:  Director,  Office 
of  Public  Housing,  or  to  the  local  HUD 
Field  Office  Program  Center,  Attention: 
Program  Center  Coordinator.     ^ 

Tne  Grants  Management  Center  is  the 
official  place  of  receipt  for  all 
applications  in  response  to  this  NOFA. 
For  ease  of  reference,  the  term  "local 
HUD  Field  Office"  will  be  used 
throughout  this  NOFA  to  mean  the  local 
HUD  Field  Office  Hub  and  local  HUD 
Field  Office  Program  Center. 

Delivered  Applications.  If  you  are 
hand  delivering  your  application,  your 
application  is  due  on  or  before  5:00  pm, 
Eastern  time,  on  the  application  due 
date  to  the  Office  of  Public  and  Indian 
Housing's  Grants  Management  Center 
(CMC)  in  Washington,  DC  A  copy  is  also 
to  be  submitted  by  the  applicant  to  the 
local  HUD  Field  Office  Hub  or  local 
HUD  Field  Office  Program  Center. 

This  application  deadline  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  PHAs,  HUD  will  not 
consider  any  application  that  is  received 
after  the  application  deadline. 
Applicants  should  take  this  practice 
into  accoxmt  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  of  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  HUD  will  not  accept, 
at  any  time  during  the  NOFA 
competition,  application  materials  sent 
via  facsimile  (FAX)  transmission. 

Mailed  Applications.  Applications 
sent  by  U.S.  mail  will  be  considered 
timely  filed  if  postmarked  before 
midnight  on  the  application  due  date 
and  received  within  ten  (10)  days  of  that 
date. 

Applications  Sent  By  Overnight 
Delivery.  Applications  sent  by  overnight 
delivery  will  be  considered  timely  filed 
if  received  before  or  on  the  application 
due  date,  or  upon  submission  of 
documentary  evidence  that  they  were 
placed  in  transit  with  the  overnight 
delivery  service  by  no  later  than  the 
specified  application  due  date. 

For  Application  Kit.  An  application 
kit  is  not  available  and  is  not  necessary 
for  submitting  an  application  for 
funding  under  this  NOFA.  This  NOFA 
contains  all  of  the  information  necessary 
for  the  submission  of  an  application  for 
voucher  funding  in  connection  with  this 
NOFA. 

For  Further  Information  and 
Technical  Assistance.  You  may  contact 
George  C.  Hendrickson,  Housing 
Program  Specialist,  Room  4216,  Office 


of  Public  and  Assisted  Housing 
Delivery,  Department  of  Housing  and 
Urban  Development,  Room  4216,  451 
Seventh  Street,  SW,  Washington,  DC 
20410;  telephone  (202)  708-1872,  ext. 
4064,  or  you  may  contact  the  Grants 
Management  Center  at  (202)  358-0273. 
(These  are  not  toU-ft-ee  numbers.) 
Persons  with  hearing  or  speech 
impairments  may  access  these  numbers 
via  TTY  (text  telephone)  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339  (this  is  a  toll-free 
number). 

U.  Authority,  Purpose,  Fair  Share 
Allocation  Amount,  Voucher  Funding, 
and  Eligibility 

(A)  Authority.  Authority  for  the 
approximately  $346,560,000  in  one-year 
budget  authority  for  Section  8  vouchers 
for  low-income  families  is  found  in  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  FY  2000  (Pub.L.  106-74,  approved 
October  20, 1999,  referred  to  as  the  FY 
2000  HUD  Appropriations  Act.  The 
allocation  of  housing  assistance  budget 
authority  for  Section  8  vouchers,  by 
State  based  on  fair  share  factors,  is 
pursuant  to  the  provisions  of  24  CFR 
part  791,  subpart  D,  implementing 
section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended. 

(B)  Purpose.  The  purpose  of  the 
Section  8  voucher  funding  being  made 
available  under  this  NOFA  is  to  provide 
housing  assistance  to  low-income 
families  to  enable  them  to  rent  decent, 
safe,  and  affordable  housing  of  their 
choice  on  the  private  rental  market. 

(Note:  Due  to  the  lack  of  funding  in  FY  2000 
for  a  Family  Unification  Program  (PUP). 
PHAs  may  wish  to  consider  using  some 
portion  of  their  fair  share  funding  under  this 
NOFA  to  either  establish  or  expand  upon 
their  existing  PUP.  Requirements  relative  to 
the  operation  of  a  PUP  may  be  found  in  the 
PY  1999  PUP  NOPA,  published  under  Docket 
No.  PR-4414-N-01.  on  March  5. 1999.  in  the 
Federal  Register.) 

(C)  Fair  Share  Allocation  Amount. 
This  NOFA  announces  the  availability 
of  approximately  $346,560,000  in  one- 
year  budget  authority  for  a  fair  share 
formula  allocation  which  will  provide 
rental  assistance  to  approximately 
60,000  low-income  fcunilies. 

(1)  Fair  Share  Allocation  For  Each 
State.  Attachment  1  lists  the  allocation 
of  housing  assistance  budget  authority 
for  vouchers  for  each  State,  based  on  fair 
share  factors.  Attachment  1  also 
provides  an  estimate  of  the  total  number 
of  vouchers  that  could  be  funded  from 
the  housing  assistance  available  for  each 
State  based  on  the  weighted  local 
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average  costs  of  voucher  assistance  for 
a  two-bedroom  unit.  The  actual  number 
of  units  assisted  within  each  State  will 
vary  from  the  estimates  prepared  by 
Headquarters  since  the  actual  costs  of 
voucher  assistance  for  each  PHA  vary 
from  the  average. 

(2)  Potential  additional  funding.  If 
additional  voucher  funding  becomes 
available  for  fair  share  use  during  FY 
2000,  HUD  plans  to  distribute  any 
additional  funding  to  States  using  the 
same  percentage  distribution  as 
reflected  in  Attachment  1  to  this  NOFA. 
Any  additional  funding  will  be  used 
under  the  competitive  requirements  of 
this  NOFA  to  hind  PHA  applications 
which  were  approvable  but  not  funded, 
or  approved  and  funded  at  less  than  100 
percent  of  the  requested  amoimt  for 
which  the  PHA  was  eligible  under  this 
NOFA. 

(3)  Underfunding  Corrections.  The 
last  prior  year  in  which  fair  share 
funding  was  provided  to  PHAs  was  in 
1994.  HUD  Headquarters  will  be 
funding  the  only  case  brought  to  its 
attention  of  a  PHA  which  did  not 
receive  fair  share  funding  in  FY  1994 
due  to  an  error  by  the  local  HUD  Field 
Office;  i.e.,  the  city  of  Oceanside, 
California  Housing  Authority  (OHA). 
The  Grants  Management  Center  will,  in 
coordination  with  the  local  HUD  Field 
Office  and  the  OHA,  determine  the 
number  of  units  that  should  have  been 
awarded  the  OHA  under  the  FY  1994 
NOFA  cmd  the  funding  amount  that 
would  currently  be  appropriate  under 
the  voucher  funding  procedures  in 
Section  II.(D)  of  this  FY  2000  Fair  Share 
NOFA.  The  correction  of  the  FY  1994 
error  will  not  affect  the  OHA's  ability  to 
compete,  nor  the  amount  of  funding  for 
which  it  may  be  eligible,  in  FY  2000 
under  the  FY  2000  Fair  Share  NOFA. 

(D)  Voucher  Funding. 

(1)  Determination  of  Funding  Amount 
for  the  PHA 's  Requested  Number  of 
Vouchers.  HUD  will  determine  the 
amount  of  funding  that  a  PHA  will  be 
awarded  under  this  NOFA  based  upon 
an  actual  annual  per  imit  cost  using  the 
following  three  step  process  (as  may  be 
modified  based  upon  a  percentage  of 
annual  per  unit  cost  if  necessary  to 
produce  the  60,000  vouchers  provided 
for  under  this  NOFA): 

(a)  HUD  will  extract  the  total 
expenditures  for  all  the  PHA's  Section 
8  tenant-based  assistance  programs  and 
the  unit  months  leased  information  ft-om 
the  most  recent  approved  year  end 
statement  (form  HUD-52681)  that  the 
PHA  has  filed  with  HUD.  HUD  will 
divide  the  total  expenditures  for  all  of 
the  PHA's  Section  8  tenant-based 
assistance  programs  by  the  unit  months 


leased  to  derive  an  average  monthly  per 
unit  cost. 

(b)  HUD  will  multiply  the  monthly 
per  unit  cost  by  12  (months)  to  obtain 
an  annual  per  unit  cost. 

(c)  HUD  will  multiply  the  annual  per 
unit  cost  derived  under  paragraph  (b) 
above  by  the  Section  8  Housing 
Assistance  Payments  Program  Contract 
Rent  Annual  Adjustment  Factor  (with 
the  highest  cost  utility  included)  to 
generate  an  adjusted  annual  per  unit 
cost. 

(E)  Eligible  Applicants.  A  PHA 
established  pursuant  to  State  law  may 
apply  for  funding  under  this  NOFA.  A 
regional  (multi-county)  or  State  PHA  is 
eligible  to  apply  for  funding.  Indian 
Housing  Authorities  (IHA),  Indian  tribes 
and  their  tribally  designated  housing 
entities  are  not  eligible  to  apply  because 
the  Native  American  Housing 
Assistance  and  Self-Determinalion  Act 
of  1996  does  not  allow  HUD  to  enter 
into  new  Section  8  annual  contributions 
contracts  (ACC)  with  IHAs  after 
September  30,  1997.  Applicants  are 
limited  to  those  PHAs  currently 
administering  Section  8  vouchers  or 
certificates. 

Some  PHAs  currently  administering 
the  Section  8  voucher  and  certificate 
programs  have,  at  the  time  of 
publication  of  this  NOFA,  major 
program  management  findings  ft'om 
Inspector  General  audits.  HUD 
management  reviews,  or  independent 
public  accountant  (IPA)  audits  that  are 
open  and  unresolved  or  other  significant 
program  compliance  problems.  HUD 
will  not  accept  applications  for 
additional  funding  fi-om  these  PHAs  as 
contract  administrators  if,  on  the 
application  due  date,  the  findings  are 
either  not  closed,  or  sufficient  progress 
toward  closing  its  findings  has  not  been 
made  to  HUD's  satisfaction.  The  PHA 
must  also,  to  HUD's  satisfaction,  be 
making  satisfactory  progress  in 
addressing  any  program  compliance 
problems.  If  the  PHA  wants  to  apply  for 
hinding  under  this  NOFA.  the  PHA 
must  submit  an  application  that 
designates  another  housing  agency, 
nonprofit  agency,  or  contractor,  that  is 
acceptable  to  HUD.  The  PHA's 
application  must  include  an  agreement 
by  the  other  housing  agency,  nonprofit 
agency,  or  contractor  to  administer  the 
new  funding  increment  on  behalf  of  the 
PHA,  and  a  statement  that  outlines  the 
steps  the  PHA  is  taking  to  resolve  the 
program  findings  and  the  program 
compliance  problems.  Immediately  after 
the  publication  of  this  NOFA.  the  local 
HUD  Field  Office  will  notify,  in  writing, 
those  PHAs  that  are  not  eligible  to  apply 
without  such  an  agreement. 
Concurrently,  the  local  HUD  Field 


Office  will  provide  a  copy  of  each  such 
written  notification  to  the  CMC.  The 
PHA  may  appeal  the  decision,  in 
writing,  if  HUD  has  mistakenly 
classified  the  PHA  as  having 
outstanding  management  or  compliance 
problems.  Any  appeal  must  be 
accompanied  by  conclusive  evidence  of 
HUD's  error  and  must  be  received  prior 
to  the  application  deadline.  The  appeal 
should  be  submitted  to  the  local  HUD 
Field  Office  where  a  final  determination 
shall  be  made.  Concurrently,  the  local 
HUD  Field  Office  shall  provide  the  CMC 
with  a  copy  of  its  written  response  to 
the  appeal,  along  with  a  copy  of  the 
PHA's  written  appeal.  Major  program 
management  findings  are  those  that 
would  cast  doubt  on  the  capacity  of  the 
PHA  to  effectively  administer  any  new 
Section  8  voucher  funding  in 
accordance  with  applicable  HUD 
regulatory  and  statutory  requirements. 

(F)  Eligible  Participants.  Eligible 
participants  include  very  low-income 
families,  and  on  an  exception  basis 
some  low-income  families,  who  are  on 
the  PHA's  Section  8  waiting  list  and 
who  are  determined  to  be  eligible  for 
rental  assistance  under  the  Section  8 
regulations  at  24  CFR  part  982  and  part 
5.  The  families  must  be  income  eligible 
under  24  CFR  982.201(b)  in  order  to 
receive  a  voucher. 

m.  General  Program  Requirements 

(A)  General  Program  Requirements. 
(1)  Compliance  With  Fair  Housing  and 
Civil  Rights  Laws.  All  applicants  must 
comply  with  all  fair  housing  and  civil 
rights  laws,  statutes,  regulations,  and 
executive  orders  as  enuimerated  in  24 
CFR  5.105(a).  If  an  applicant:  (a)  Has 
been  charged  with  a  systemic  violation 
of  the  Fair  Housing  Act  by  the  Secretary 
alleging  ongoing  discrimination;  (b)  is 
the  defendant  in  a  Fair  Housing  Act 
lawsuit  filed  by  the  Department  of 
Justice  alleging  an  ongoing  pattern  or 
practice  of  discrimination;  or  (c)  has 
received  a  letter  of  noncompliance 
findings  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973,  or  section 
109  of  the  Housing  and  Community 
Development  Act  of  1974.  the 
applicant's  application  will  not  be 
evaluated  under  this  NOFA  if.  prior  to 
the  application  deadline,  the  charge, 
lawsuit,  or  letter  of  findings  has  not 
been  resolved  to  the  satisfaction  of  the 
Department.  HUD's  decision  regarding 
whether  a  charge,  lawsuit,  or  a  letter  of 
findings  has  been  satisfactorily  resolved 
will  be  based  upon  whether  appropriate 
actions  have  been  taken  necessary  to 
address  allegations  of  ongoing 
discrimination  in  the  policies  or 
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rv.  Fair  Share  Application  Rating 
Process 

(A)  Selection  Criteria.  The  CMC  will 
use  the  Selection  Criteria  shown  below 
for  the  rating  of  applications  submitted 
in  response  to  this  NOFA.  The 
maximum  score  under  the  selection 
criteria  for  fair  share  funding  is  160 
points. 

(1)  Selection  Criterion  1:  Housing 
Needs  (30  points). 

(a)  Description:  This  criterion  assesses 
the  housing  need  in  the  primary  market 
area  specified  in  the  PHA's  application 
compared  with  the  housing  need  for  the 
State.  Housing  need  is  defined  as  the 
number  of  very  low-income  renter 
households  with  severe  rent  burden, 
based  on  1990  Census  data.  Very  low- 
income  is  defined  as  income  at  or  below 
the  Section  8  very  low-income  limits. 
Severe  rent  burden  is  defined  as  a 
household  paying  50  percent  or  more  of 
its  gross  income  for  rent. 

(b)  Needs  Data:  For  the  purpose  of  this 
criterion,  housing  needs  are  based  on  a 
tabulation  of  1990  Census  data  prepared 
for  the  Department  by  the  Bureau  of  the 
Census.  Data  on  housing  needs  are 
available  for  all  States,  all  counties 
(county  equivalents),  and  places  with 
populations  of  10,000  or  more  as  of 
1990.  Information  will  be  posted  on  the 
HUD  Home  Page  site  on  the  Internet's 
world  wide  web  (http://www.hud.gov) 
indicating  the  proportion  of  each  State's 
housing  needs  for  primary  markets. 

(c)  Rating  and  Assessment:  The 
number  of  points  assigned  is  based  on 
the  percentage  of  the  State's  housing 
need  that  is  within  the  PHA's  primary 
market  area.  The  primary  market  area  is 
defined  as  the  jurisdiction  (or  its  closest 
equivalent  in  terms  of  areas  for  which 
housing  needs  data  are  available)  in 
which  the  PHA  is  authorized  to  operate 
and  where  the  vouchers  will  be  used,  as 
described  in  its  application.  (See 
paragraph  VI(C)  of  this  NOFA  regarding 
regional  (multi-county)  and  State 
PHAs.) 

(1)  The  CMC  will  assign  one  of  the 
following  point  totals: 

•  30  points.  If  the  PHA's  housing 
need  is  3  percent  or  more  of  the  State's 
need. 

•  25  points.  If  the  PHA's  housing 
need  is  equal  to  or  less  than  2.99 
percent  but  equal  to  or  greater  than  1 
percent  of  the  State's  need. 

•  20  points.  If  the  PHA's  housing 
need  is  less  than  1  percent  of  the  State's 
need. 

(2)  A  State,  regional  or  multi-county 
PHA  will  receive  points  based  on  the 
areas  it  serves  where  the  vouchers  will 
be  used,  e.g.,  the  entire  State  or  the  sum 
of  the  housing  needs  for  the  counties 


and/or  localities  comprising  its  primary 
market  area. 

(3)  A  PHA  with  a  primary  market  area 
that  is  a  community  with  a  population 
of  10,000  or  less,  or  a  PHA  for  which 
housing  needs  data  are  not  available, 
will  receive  20  points. 

(2)  Selection  Criterion  2:  Efforts  of 
PHA  to  Provide  Area-Wide  Housing 
Opportunities  for  Families  (60  points). 

(a)  Description:  Many  PHAs  have 
undertaken  voluntary  efforts  to  provide 
area-wide  housing  opportunities  for 
families.  The  efforts  described  in 
response  to  this  selection  criterion  must 
be  beyond  those  required  by  federal  law 
or  regulation  such  as  the  portability 
provisions  of  the  Section  8  voucher 
program.  The  CMC  will  assign  points  to 
PHAs  that  have  established  cooperative 
agreements  with  other  PHAs  or  created 
a  consortium  of  PHAs  in  order  to 
facilitate  the  transfer  of  families  and 
their  rental  assistance  between  PHA 
jurisdictions.  In  addition,  the  CMC  will 
assign  points  to  PHAs  that  have 
established  relationships  with  non- 
profit groups  to  provide  families  with 
additional  counseling,  or  have  directly 
provided  counseling,  to  increase  the 
likelihood  of  a  successful  move  by  the 
families  to  areas  that  do  not  have  large 
concentrations  of  poverty. 

(b)  Rating  and  Assessment:  The  CMC 
will  assign  point  values  for  any  of  the 
following  assessments  for  which  the 
PHA  qualifies  and  add  the  points  for  all 
the  assessments  (maximum  of  60  points) 
to  determine  the  total  points  for  this 
Selection  Criterion: 

•  10  Points — Assign  10  points  if  the 
PHA  documents  that  it  participates  in 
an  area  wide  exchcmge  program  where 
all  PHAs  absorb  portable  Section  8 
families. 

•  10  Points — Assign  10  points  if  the 
PHA  certifies  that  its  administrative 
plan  does  not  include  a  "residency 
preference"  for  selection  of  families  to 
participate  in  its  voucher  program  or  the 
PHA  certifies  that  it  will  eliminate 
immediately  any  "residency  preference" 
currently  in  its  administrative  plan. 

•  10  Points — Assign  10  points  if  the 
PHA  documents  that  it  has  established 
a  contractual  relationship  with  a  non- 
profit agency  or  the  local  governmental 
entity  to  provide  housing  counseling  for 
families  that  want  to  move  to  low- 
poverty  or  non-minority  areas.  The  five 
PHAs  approved  for  the  FY  93  Moving  to 
Opportunity  (MTO)  for  Fair  Housing 
Demonstration,  PHAs  participating  in 
the  Regional  Opportunity  Counseling 
(ROC)  Program,  and  any  other  PHAs 
that  receive  counseling  funds  from  HUD 
in  connection  with  the  demolition  of 
public  housing,  public  housing  vacancy 
consolidation,  or  settlement  of  litigation 
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involving  desegregation  may  qualify  for 
points  under  this  assessment.  However, 
these  PHAs  must  identify  all  activities 
undertaken,  other  than  those  funded 
and  required  under  the  MTO 
Demonstration,  ROC  Program,  or  the 
court-ordered  plans  or  plans  for 
relocating  public  housing  families,  to 
expand  housing  opportunities. 

•  10  Points — Assign  10  points  if  the 
PHA  documents  that  it  participates  with 
other  PHAs  in  using  a  metropolitan 
wide  or  combined  waiting  list  for 
selecting  participants  in  the  program. 

•  10  Points — Assign  10  points  if  the 
PHA  documents  that  it  has 
implemented  other  initiatives  that  have 
resulted  in  expanding  housing 
opportunities  in  areas  that  do  not  have 
undue  concentrations  of  poverty  or 
minority  families. 

•  10  Points — Assign  10  points  if  the 
PHA  has  formed  a  consortium  or  joint 
venture  with  other  PHAs  to  administer 
its  voucher  program. 

(3)  Selection  Criterion  3:  Local 
Initiatives  (20  points). 

(a)  Description:  The  application  must 
describe  the  extent  to  which  the  PHA 
demonstrates  locally  initiated  efforts  in 
support  of  its  voucher  and  certificate 
programs  or  comparable  tenant-based 
rental  assistance  programs.  Evaluation 
of  a  locality's  contribution  is  measured 
competitively  by  whether  the  locality  is 
able  to  provide  services,  cash 
contributions,  or  tax  abatements  to 
rental  property  owners  leasing  to 
Section  8  families,  or  demonstrates  its 
intention  to  provide  this  kind  of  support 
in  the  future. 

(b)  Rating  and  Assessment:  The  CMC 
will  assign  one  of  two  point-values,  as 
follows: 

•  20  points:  The  State  or  locality 
provides  local  support  [e.g.,  financial, 
manpower  for  inspection  services)  to  its 
voucher  or  certificate  program. 

•  0  points:  The  State  or  locality  does 
not  provide  support  to  the  PHA's 
voucher  or  certificate  program. 

(4)  Selection  Criterion  4:  Disabled 
Families  (20  points). 

(a)  Description:  The  CMC  will  assign 
20  points  to  PHAs  that  indicate  at  least 
15  percent  or  more  of  the  vouchers  they 
are  requesting  (or  funded  by  HUD) 
under  this  NOFA  will  be  used  to  house 
disabled  families.  The  PHA's 
application  must  be  specific  as  to  the 
exact  percentage  of  vouchers  that  will 
be  issued  solely  to  disabled  families. 
Disabled  families  are  defined  as  follows: 

(i)  Disabled  Family.  A  family  whose 
head,  spouse,  or  sole  member  is  a 
person  with  disabilities.  The  term 
"disabled  family"  may  include  two  or 
more  such  persons  with  disabilities 
living  together,  and  one  or  more  such 


persons  with  disabilities  living  with  one 
or  more  persons  who  are  determined 
essential  to  the  care  and  well-being  of 
the  person  or  persons  with  disabilities 
(live-in  aides). 

(ii)  Person  with  disabilities.  A  person 
who — 

a.  Has  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act 
(42  U.S.C.  423),  or 

b.  Is  determined  to  have  a  physical, 
mental  or  emotional  impairment  that: 

1.  Is  expected  to  be  of  long-continued 
and  indefinite  duration: 

2.  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

3.  Is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
housing  conditions,  or 

c.  Has  a  developmental  disabiUty  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C. 
6001(5)). 

The  term  "person  with  disabilities" 
does  not  exclude  persons  who  have  the 
disease  of  acquired  immunodeficiency 
syndrome  (AIDS)  or  any  conditions 
arising  from  the  etiologic  agent  for 
acquired  immunodeficiency  svndrome 
(HIV). 

(Note:  While  the  above  definition  of  a 
"person  with  disabilities"  is  to  be  used  for 
purposes  of  determining  a  family's  eligibility 
for  a  Section  8  voucher  designated  as  being 
for  a  disabled  family  under  this  NOFA,  the 
definition  of  a  person  with  disabilities 
contained  in  section  504  of  the  Rehabilitation 
Act  of  1973  and  its  implementing  regulations 
must  be  used  for  purposes  of  meeting  the 
requirements  of  Fair  Housing  laws,  including 
providing  reasonable  accommodations.) 

No  individual  shall  be  considered  a 
person  with  disabilities  for  the  piu-pose 
of  determining  eligibility  solely  on  the 
basis  of  any  drug  or  alcohol 
dependence. 

(b)  Rating  and  Assessment:  The  CMC 
will  assign  one  of  two  point  values,  as 
follows: 

•  20  points:  The  PHA  will  use  not 
less  than  15  percent  of  the  vouchers 
being  requested  (or  funded  by  HUD)  to 
house  disabled  families. 

•  0  points:  The  PHA  will  use  less 
than  15  percent  of  the  vouchers  it  is 
requesting  (or  fimded  by  HUD)  to  house 
disabled  fcmiilies. 

(5)  Selection  Criterion  5:  Medicaid 
Home  and  Community  Based  Services 
Waivers  Under  Section  1915(c)  of  the 
Social  Security  Act  (10  points). 

(a)  Description:  This  selection 
criterion  is  for  PHAs  interested  in  the 
provision  of  Section  8  voucher 
assistance  to  families  within  their 
jurisdiction  who  are  disabled  and  also 
covered  under  a  waiver  of  Section 
1915(c)  of  the  Social  Security  Act. 


Section  1915(c)  waivers  are  approved  by 
the  Health  Care  Financing 
Administration  within  the  Department 
of  Health  and  Human  Services  (HHS)  for 
the  agency  within  each  State 
responsible  for  the  administration  of  the 
medicaid  program.  Contacting  the 
responsible  State  agency  (for  example, 
the  Agency  for  Health  Care 
Administration  in  the  State  of  Florida) 
will  assist  the  PHA  in  determining  how 
many,  if  any,  individuals  are  covered  bv 
a  Section  1915(c)  waiver  in  the  PHA's 
legal  area  of  operation.  These  waivers 
allow  medicaid-eligible  individuals  at 
risk  of  being  placed  in  hospitals, 
nursing  facilities  or  intermediate  care 
facilities  the  alternative  of  being  cared 
for  in  their  homes  and  communities. 
These  individuals  are  thereby  assisted 
in  preserving  their  independence  and 
ties  to  family  and  friends  at  a  cost  no 
higher  than  that  of  institutional  care. 

While  a  Section  1915(c)  waiver  may 
cover  individuals  other  than  those  who 
are  disabled,  the  focus  of  Selection 
Criterion  5  is  on  disabled  families  only. 
The  definition  of  disabled  families 
listed  under  Selection  Criterion  4  will 
be  used  by  PHAs  for  purposes  of  the 
issuance  of  vouchers  to  disabled 
families  in  connection  with  Selection 
Criterion  5;  i.e.,  only  those  individuals 
that  meet  the  definition  of  a  disabled 
family  in  this  announcement  are  to  be 
considered  in  connection  with  a  PHA 
determining  how  many  such  disabled 
families  are  covered  by  a  Section 
1915(c)  waiver  in  their  legal  area  of 
operation  and  whether  to  try  to  qualify 
for  the  10  points  available  under 
Selection  Criterion  5.  The  PHA's 
application  must  be  specific  as  to  the 
percentage  of  vouchers  that  will  be 
issued  to  such  disabled  families. 

Any  PHA  attempting  to  qualify  for  the 
10  points  available  under  Selection 
Criterion  5  should  also  include 
information  within  its  application 
indicating  the  collaborative  efforts 
already  undertaken  with  the  responsible 
State  agency  to  identify  eligible  families, 
as  well  as  agreements  reached  with  that 
agency  for  future  referrals  of  such 
families.  HUD  reserves  the  right  at  some 
future  point  in  time  to  conduct  an 
evaluation  of  the  success  of  the  PHA's 
efforts  to  collaborate  with  the  State 
agency  and  to  successfully  house 
individuals  that  meet  the  requirements 
of  being  covered  by  a  Section  1915(c) 
waiver,  qualify  as  a  disabled  family 
under  this  announcement,  and  are 
otherwise  eligible  for  a  Section  8 
voucher. 

(b)  Rating  and  Assessment:  The  CMC 
will  assign  one  of  two  point  values  as 
follows: 
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•  10  points:  The  1  'HA  will  use  not 
less  than  3  percent  (  f  the  vouchers 
being  requested  (or  unded  by  HUD)  to 
house  Section  8  elig  ible,  disabled 
families  covered  by  a  waiver  under 
Section  1915(c)  of  the  Social  Security 
Act. 

•  0  points:  The  P  lA  will  use  less 
than  3  percent  of  thi  (  vouchers  it  is 
requesting  (or  funde  d  by  HUD)  to  house 
Section  8  eligible,  d  sabled  families 
covered  by  a  waiver  under  Section 
1915(c)  of  the  Socia  Security  Act. 

(c)  Prohibition  A^  linst  Double 
Counting.  The  num  ler  (percentage)  of 
disabled  families  th  it  a  PHA  indicates  it 
will  issue  vouchers  to  when  qualifying 
for  the  10  points  av<  ilable  under 
Selection  Criterion  I  i  cannot  be  used  to 
also  qualify  for  the  :  0  points  available 
under  Selection  Crii  erion  4  or 
conversely. 

(6)  Selection  Crite  rion  6:  Portability 
(20  Points). 

(a)  Description:  T  le  CMC  will  assign 
20  points  to  a  PHA  i  lertifying  that  it  is 
billing  another  PHA  (s)  for  portable 
families  comprising  not  less  than  5 
percent  of  the  certif  cates  and  vouchers 
being  administered  Dy  it  and  will  use  20 
percent  of  the  funds  it  is  requesting  (or 
fimded  by  HUD)  to  ibsorb  portable 
families  for  which  i  is  currently  billing 
another  PHA(s). 

(b)  Rating  and  As  lessment:  The  CMC 
will  assign  one  of  tv  ^o  point  values,  as 
follows: 

•  20  points:  The  'HA  certifies  that  it 
is  billing  another  PI  IA(s)  for  portable 


families  for  not  less 
the  certificates  and 
administers  and  wi 


than  5  percent  of 

/ouchers  it 

1  use  20  percent  of 


the  funds  being  req  lested  (or  funded  by 
HUD)  to  absorb  por  able  families  for 
which  it  is  current!  i  billing  another 
PHA(s) 

•  0  points:  The  P  iA  has  no  portables 
for  which  it  is  billii  g  another  PHA,  or 
is  billing  another  P  iA(s)  for  less  than  5 
percent  of  the  certi  icates  and  vouchers 
it  administers  and  \  n\\  use  less  than  20 
percent  of  the  fund  i  being  requested  (or 
funded  by  HUD)  to  ' 
families  for  which  ^  is  currently  billing 
another  PHA(s) 

V.  Fair  Share  Appl  cation  Selection 
Process 


Fiinding  Allowed.  The 
recommend  for  approval  the 
or  a  PHA  under  this 
exceed  the  lesser  of 
vouchers  and 
1  itest  HUD-approved 

of  the  number  of 
in  the  State, 


PIA 


(A)  Maximum 
CMC  may 
maximum  funding 
NOFA  that  does  no  t 
25  percent  of  the 
certificates  on  the 
budget  or  25  percent 
vouchers  available 
whichever  is  less. 

(B)  Funding  Prodjedure.  HUD  seeks  to 
maximize,  insofar  4s  practical,  the 


number  of  PHAs  awarded  funding 
under  this  NOFA.  The  CMC  will 
recommend  applications  for  approval  in 
rank  order  (highest  to  lowest  score) 
within  each  State.  No  PHA  shall  be 
eligible  to  request  or  be  funded  at  more 
than  the  lesser  of  25  percent  of  the  units 
in  its  latest  HUD-approved  budget  for 
certificates  and  vouchers  or  25  percent 
of  the  vouchers  available  for  the  State. 
The  number  of  vouchers  for  which  a 
PHA  will  first  receive  consideration  by 
the  CMC  for  funding  will  be  based  upon 
initially  using  the  lesser  of  a  10  percent 
calculation  for  those  units  in  the  PHA's 
latest  HUD-approved  budget  or  25 
percent  of  the  vouchers  available  for  the 
State,  whichever  is  lesser.  If  funding 
remains  available  within  the  State,  the 
percentage  used  for  the  units  in  the 
PHAs'  latest  HUD-approved  budget  will 
increase  to  the  percent  required  to  use 
all  funding  within  the  State,  not  to 
exceed  25  percent. 

Where  the  CMC  finds  it  has  some 
number  of  vouchers  left  but  not  enough 
to  fully  fund  the  next  ranked 
application  or  applications  receiving  the 
same  score,  funding  will  be 
recommended  by  the  CMC  for  the 
application  indicating  it  will  accept  the 
lesser  number  of  vouchers  (see  Section 
VI(B)of  this  NOFA).  In  the  event  there 
are  two  or  more  PHAs  ranked  at  the 
same  position  (same  number  of  rating 
points)  indicating  they  will  accept  the 
lesser  number  of  vouchers,  the  PHA 
whose  application  is  eligible  for  the 
largest  number  of  vouchers  among  these 
PHAs  will  be  recommended  by  the  CMC 
for  funding. 

(C)  Reallocations  Between  States. 
The  CMC  will  make  every  reasonable 

effort  to  use  all  available  funds.  It  may 
be  necessary,  however,  to  reallocate 
funds  from  one  State  to  another  when 
the  funds  cannot  be  used  in  the  State  to 
which  they  were  initially  assigned.  In 
such  cases,  the  CMC  will  re-allocate 
funds  to  the  State  having  the  largest 
number  of  approvable  vouchers 
remaining  unfunded  due  to  lack  of 
sufficient  fair  share  funding. 

(D)  Applications  Recommended  by 
the  GMC  for  Funding.  After  the  CMC 
has  screened  PHA  applications  and 
disapproved  any  applications  found 
unacceptable  for  further  processing,  the 
GMC  will  review  all  acceptable 
applications  to  ensure  that  they  are 
technically  adequate  and  responsive  to 
the  requirements  of  the  NOFA.  As  PHAs 
are  selected,  the  cost  of  funding  the 
applications  will  be  subtracted  from  the 
funds  available.  Applications  will  be 
funded  for  the  total  number  of  units 
recommended  for  approval  by  the  GMC 
in  accordance  with  this  NOFA. 


VI.  Fair  Share  Application  Submission 
Requirements 

(A)  Form  HUD-52515.  All  PHAs  must 
complete  and  submit  form  HUD-52515, 
Funding  Application,  for  Section  8 
tenant-based  assistance  (dated  January 
1996).  This  form  includes  all  necessary 
certifications  for  Fair  Housing,  Drug 
Free  Workplace  and  Lobbying 
Activities.  Attachment  1  to  this  notice 
lists  the  estimate  of  the  number  of 
vouchers  and  budget  authority  available 
for  each  State.  PHAs  should  limit  their 
applications  for  the  "fair  share" 
program  to  a  reasonable  number  of 
vouchers  based  on  the  capacity  of  the 
PHA  to  lease-up  within  12  months  of 
ACC  execution.  The  number  of  vouchers 
on  the  PHA  application  may  not  exceed 
the  lesser  of:  (a)  Twenty-five  percent 
(25%)  of  the  total  vouchers  and 
certificates  on  the  most  recent  HUD- 
approved  budget  for  the  PHA;  or  (b) 
twenty-five  percent  (25%)  of  the 
number  of  units  available  for  the  State. 
Section  C  of  the  form  should  be  left 
blank.  Copies  of  form  HUD-52515  may 
be  obtained  from  the  local  HUD  Field 
Office  or  may  be  downloaded  from  the 
HUD  Home  Page  site  on  the  Internet's 
world  wide  web  (http://www.hud.gov). 
(On  the  HUD  website  click  on 
"handbooks  and  forms,"  then  click  on 
"forms",  then  click  on  "HUD-5"  and 
click  on  "HUD-52515".)  The  form  must 
be  completed  in  its  entirety,  with  the 
exception  of  Section  C,  signed  and 
dated. 

(1)  A  PHA  may  submit  only  one 
application  (Form  HUD-52515)  for  a 
State. 

(2)  The  GMC  will  reduce  the  number 
of  vouchers  requested  in  any 
application  that  exceeds  the  established 
application  limit  in  Section  VI(A)  above. 

(B)  Letter  of  Intent  and  Narrative.  The 
PHA  must  state  in  its  cover  letter  to  the 
application  whether  it  will  accept  a 
reduction  in  the  number  of  vouchers, 
arid  the  minimum  number  of  vouchers 
it  will  accept,  since  the  funding  is 
limited  and  HUD  may  only  have  enough 
funds  to  approve  a  smaller  amount  than 
the  number  of  vouchers  requested.  The 
application  should  include  a  narrative 
description  of  how  the  application 
meets,  or  will  meet,  the  application 
selection  criteria.  Failure  to  submit  a 
narrative  description  is  not  cause  for 
application  rejection;  however,  the  GMC 
can  only  rate  and  rank  the  application 
based  on  information  it  has  on-hand. 

(C)  Description  of  Primary  Market 
Area.  A  Regional  (multi-county)  or  State 
PHA  must  specify  in  the  application  its 
primary  market  area;  i.e.,  the  area  in 
which  it  is  authorized  to  operate  and  in 
which  the  Section  8  vouchers  will  be 
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used.  This  information  may  be  different 
than  that  entered  by  such  a  PHA  on  the 
form  HUD-52515,  as  the  form  calls  for 
the  PHA  to  identify  its  "legal  area  of 
operation"  which  may  be  far  more 
geographically  expansive  than  the 
specific  city,  county,  or  area  within  a 
State  where  a  regional  or  State  PHA 
intends  to  use  the  fair  share  vouchers. 

(D)  Statement  Regarding  the  Steps  the 
PHA  Will  Take  to  Affirmatively  Further 
Fair  Housing.  The  areas  to  be  addressed 
in  the  PHA's  statement  should  include, 
but  not  necessarily  be  limited  to:  (a) 
Elimination  of  impediments  to  fair 
housing  that  were  identified  in  the 
jurisdiction's  Analysis  of  Impediments 
(AI)  to  Fair  Housing  Choice;  (b)  remedy 
discrimination  in  housing;  or  (c) 
promote  fair  housing  rights  and  fair 
housing  choice. 

(E)  Program  Summary.  Provide  a 
separate,  one  paragraph  statement 
describing  how  the  vouchers  being 
applied  for  will  address  the  local 
housing  needs  of  eligible  families  in 
renting  decent,  safe,  and  affordable 
housing.  Describe,  where  applicable, 
how  the  vouchers  will  be  used  to 
expand  existing  housing  choices,  and 
whether  the  PHA  intends  to  use  the 
vouchers  to  establish  or  expand  upon  its 
existing  Feunily  Unification  Program, 
partnerships  with  local  government, 
nonprofit  agendies,  or  private  industry 
groups.  Also  address  any  related  notable 
local  program  activities,  best  practices, 
or  accomplishments. 

(F)  Application  Checklist.  Attachment 
2  to  this  NOFA  is  an  Application 
Checklist  to  assist  applicants  in 
assembling  complete  applications.  The 
Application  Checklist  must  be 
submitted  as  part  of  the  PHA's 
application. 

Vn.  Corrections  to  Deficient 
Applications 

(A)  Accep'.able  Applications.  An 
acceptable  application  is  one  which 
meets  all  of  the  application  submission 
requirements  in  Section  VI  of  this 
NOFA  and  does  not  fall  into  any  of  the 
categories  listed  in  Section  VII{B)  of  this 
NOFA.  The  CMC  will  initially  screen  all 
applications  and  notify  PHAs  of 
technical  deficiencies  by  letter. 

With  respect  to  correction  of  deficient 
applications,  HUD  may  not,  after  the 
application  due  date  and  consistent 
with  HUD's  regulations  in  24  CFR  part 
4,  subpart  B,  consider  any  unsolicited 
information  an  applicant  may  want  to 
provide.  HUD  may  contact  an  applicant 
to  clarify  an  item  in  the  application  or 
to  correct  technical  deficiencies.  Please 
note,  however,  that  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  a 


response  to  any  selection  factors.  In 
order  not  to  unreasonably  exclude 
applications  from  being  rated  and 
ranked,  HUD  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 
deficiencies  include  failure  to  submit 
the  proper  certifications  or  failure  to 
submit  an  application  that  contains  an 
original  signature  by  an  authorized 
official.  In  each  case  under  this  NOFA, 
the  CMC  will  notify  the  applicant  in 
writing  by  describing  the  clarification  or 
technical  deficiency.  The  applicant 
must  submit  clarifications  or  corrections 
of  technical  deficiencies  in  accordance 
with  the  information  provided  by  the 
CMC  within  14  calendar  days  of  the 
date  of  receipt  of  the  HUD  notification. 
(If  the  due  date  falls  on  a  Saturday, 
Sunday,  or  Federal  holiday,  your 
correction  must  be  received  by  HUD  on 
the  next  day  that  is  not  a  Saturday, 
Sunday,  or  Federal  holiday.)  If  the 
deficiency  is  not  corrected  within  this 
time  period,  HUD  will  reject  the 
application  as  incomplete,  and  it  will 
not  be  considered  for  funding. 
(B)  Unacceptable  Applications. 

(1)  After  the  14-calendar  day  technical 
deficiency  correction  period,  the  CMC 
will  disapprove  all  PHA  applications 
that  it  determines  are  not  acceptable  for 
processing.  The  CMC's  notification  of 
rejection  letter  must  state  the  basis  for 
the  decision. 

(2)  Applications  from  PHAs  that  fall 
into  any  of  the  following  categories  will 
not  be  processed: 

(a)  Applications  from  PHAs  that  do 
not  meet  the  requirements  of  Section 
111(A)(1)  of  this  NOFA,  Compliance  With 
Fair  Housing  and  Civil  Rights  Laws. 

(b)  The  PHA  has  major  program 
management  findings  in  an  Inspector 
General  audit,  HUD  management 
review,  or  independent  public 
accountant  (IPA)  audit  for  its  voucher  or 
certificate  programs  that  are  not  closed 
or  on  which  satisfactory  progress  in 
resolving  the  findings  is  not  being  made; 
or  program  compliance  problems  for  its 
voucher  or  certificate  programs  on 
which  satisfactory  progress  is  not  being 
made.  The  only  exception  to  this 
category  is  if  the  PHA  has  been 
identified  under  the  policy  established 
in  Section  II. (E)  of  this  NOFA  and  the 
PHA  makes  application  with  a 
designated  contract  administrator.  Major 
program  meinagement  findings  are  those 
that  would  cast  doubt  on  the  capacity  of 
the  PHA  to  effectively  administer  any 
new  Section  8  voucher  funding  in 
accordance  with  applicable  HUD 
regulatory  and  statutory  requirements. 


(c)  The  PHA  has  failed  to  achieve  a 
lease-up  rate  of  90  percent  for  its 
combined  certificate  and  voucher  units 
under  contract  for  its  fiscal  year  ending 
in  1998.  Category  (c)  may  be  passed, 
however,  if  the  PHA  achieved  a 
combined  certificate  and  voucher 
budget  authority  utilization  rate  of  90 
percent  or  greater  for  its  fiscal  year 
ending  in  1998.  In  the  event  the  PHA  is 
unable  to  meet  either  of  these 
percentage  requirements,  it  may  still 
pass  category  (c)  if  it  submits 
information  to  the  CMC,  as  part  of  its 
application,  demonstrating  that  it  was 
able  to  either  increase  its  combined 
certificate  and  voucher  lease-up  rate  to 
90  percent  or  greater  for  its  fiscal  year 
ending  in  1999,  or  was  able  to  increase 
combined  certificate  and  voucher 
budget  authority  utilization  to  90 
percent  or  more  for  its  fiscal  year  ending 
in  1999.  PHAs  that  have  been 
determined  by  HUD  to  have  passed 
either  the  90  percent  lease-up,  or  90 
percent  budget  authority  utilization 
requirement  for  their  fiscal  year  ending 
in  1998  will  be  listed  on  the  HUD  Home 
Page  site  on  the  Internet's  world  wide 
web  (http://www.hud.gov).  A  PHA  not 
listed  must  either  submit  information  in 
its  application  supportive  of  its  90 
percent  lease-up  or  90  percent  budget 
authority  utilization  performance  for  its 
fiscal  year  ending  in  1999,  or  submit 
information  as  part  of  its  application 
supportive  of  its  contention  that  it 
should  have  been  included  among  those 
PHAs  HUD  li:;ted  on  the  HUD  Home 
Page  as  having  achieved  either  a  90 
percent  lease-up  rate  or  90  percent 
funding  utilization  rate  for  fiscal  years 
ending  in  1998.  Attachment  3  of  this 
NOFA  indicates  the  methodology  and 
data  sources  used  by  HUD  to  calculate 
the  lease-up  and  budget  authority 
utilization  percentage  rates  for  PHAs 
with  fiscal  years  ending  in  1998.  Any 
PHA  wishing  to  submit  information  to 
the  CMC  in  connection  with  its  1998 
fiscal  year  or  1999  fiscal  year  for  the 
purposes  described  immediately  above 
(so  as  to  be  eligible  under  category  (c) 

to  submit  an  application)  will  be 
required  to  use  the  same  methodology 
and  data  sources  indicated  in 
Attachment  3. 

(d)  The  PHA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
may  seriously  impede  the  ability  of  the 
PHA  to  administer  the  rental  vouchers. 

(e)  A  PHA's  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982.102  and  this  NOFA  after  the 
expiration  of  the  14-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

(f)  The  PHA's  application  was 
submitted  after  the  application  due  date. 
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(g)  The  application 
to  the  official  place 
indicated  in  the  par^i 
"Official  Place  of  A 
at  the  beginning  of 

(h)  The  applicant 
or  otherwise  disqua  ified 
providing  assistance 

Vm.  Findings  and 


was  not  submitted 
)f  receipt  as 
igraph  entitled 
plication  Receipt" 

NOFA. 
las  been  debarred 

from 
under  the  program. 

<  lertifications 


persi  in 
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(A)  Paperwork  Redi  ction  Act  Statement 


f(  irmation  collection 
contaiped  in  this  NOFA 
by  the  Office  of 

in  accordance 
Reduction  Act  of 
-3520),  and 
ont^ol  number  2577- 
not  conduct  or 
is  not  required  to 
on  of  information 
displays  a  valid 


Budget 


m£y 


The  Section  8  in 
requirements 
have  been  approvec 
Management  and 
with  the  Paperwork 
1995  (44  U.S.C.  3501 
assigned  OMB  c 
0169.  An  agency 
sponsor,  and  a 
respond  to,  a  coUec'  i 
unless  the  coUectio 
control  number. 

(B)  Environmental  I  npact 

In  accordance  wil  i  24  CFR 
50.19(b)(ll)  of  the  1  UD  regulations, 
tenant-based  rental  ictivities  under  this 
program  Eire  categor  cally  excluded  from 
the  requfrements  of  the  National 
Environmental  Policy  Act  of  1969 


(NEPA)  and  are  not 


subject  to 


environmental  revii  w  under  the  related 
laws  and  authoritiei ;.  This  NOFA 
provides  funding  fo  r  these  activities 
under  24  CFR  part  <  82,  which  does  not 
contain  environmei  tal  review 
provisions  because  if  the  categorical 
exclusion  of  these  activities  from 
environmental  revii  w.  Accordingly, 
under  24  CFR  50.1S  (c)(5),  issuance  of 
this  NOFA  is  also  c  itegorically 
excluded  from  envifonmental  review 
under  NEPA. 

(C)  Catalog  ofFedei  al  Domestic 
Assistance  Number ; 

The  Federal  Dom  jstic  Assistance 
number  for  this  pro  jram  is  14.857. 


(D)  Federalism  Impact 

Executive  Order 
"Federalism")  prohibit 
practicable  and  per  nitted 
agency  from  promulg 
that  has  federalism 
either  imposes  substantial 
compliance  costs 
govenunents  and  is 
statute,  or  preempts 
the  relevant 
the  Executive  Orde  r 
the  provisions  in 
federalism  implica^ons 
not  impose 
compliance  costs 
governments  or  preempt 
within  the  meaning 


requirt  ments 


tiis 


substai]  tial 


01 


3132  (captioned 
:s,  to  the  extent 
by  law,  an 
ating  a  regulation 
implications  and 
direct 
State  and  local 
not  required  by 
State  law,  unless 

of  section  6  of 
are  met.  None  of 
NOFA  will  have 
and  they  will 
direct 
State  and  local 

State  law 
of  the  Executive 


Order.  As  a  result,  the  notice  is  not 
subject  to  review  under  the  Order. 

(E)  Accountability  in  the  Provision  of 
HUD  Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  regulations  in  24  CFR  part  4, 
subpart  A  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992  (57  FR  1942),  HUD 
published  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  HUD  will  comply  with  the 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
with  regard  to  the  assistance  awarded 
under  this  NOFA,  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  5-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  hi 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

(2)  Disclosures.  HUD  will  make 
available  to  the  public  for  5  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  3  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

(F)  Section  103  HUD  Reform  Act 

HUD  will  comply  with  section  103  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  and 
HUD's  implementing  regulations  in 
subpart  B  of  24  CFR  part  4  with  regard 
to  the  funding  competition  announced 
today.  These  requirements  continue  to 
apply  imtil  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 


applications  and  in  the  making  of 
funding  decisions  are  limited  by  section 
103  from  providing  advemce  information 
to  any  person  (other  them  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  section  103  and 
subpart  B  of  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  at  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel. 

(G)  Prohibition  Against  Lobbying 
Activities 

Applicants  for  funding  under  this 
NOFA  are  subject  to  the  provisions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriation  Act 
for  Fiscal  Year  1991  (31  U.S.C.  1352) 
(the  Byrd  Amendment)  and  to  the 
provisions  of  the  Lobbying  Disclosure 
Act  of  1995  (Pub.  L.  104-65;  approved 
December  19,  1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment,  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and,  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted. 

The  Lobbying  Disclosure  Act  of  1995 
(Pub.  L.  104-65;  approved  December  19, 
1995),  which  repealed  section  112  of  the 
HUD  Reform  Act,  requires  all  persons 
and  entities  who  lobby  covered 
executive  or  legislative  branch  officials 
to  register  with  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives  and  file  reports 
concerning  their  lobbying  activities. 
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Dated:  March  7,  2000. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Attachment  1.— Fair  Share  Allo- 
cations TO  States  Based  Upon 
Housing  Needs 


state 


Alabama 

Alaska  &  Washington 

Arizona '. 

Arkansas 

California 

Colorado  

Connecticut 

Delaware 

District  of  Columbia  & 
Maryland  

Florida 

Georgia  

Hawaii  &  Pacific  Is- 
land   

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire  

New  Jersey 

New  Mexico 

New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rico  &  Virgin 
Islands 

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

West  Virginia  

Wisconsin  

Wyoming 


Amount 


$2,998,660 
7,431,525 
3,891,871 
1,685,154 

59,653,051 

4,344,651 

4,676,595 

663,416 

7,250,808 

13,396,457 

6,522,548 

2,395,085 
790,875 

16,635,009 
4,820,548 
2,636,009 
1,964,068 
3,003,250 
4,117,360 
1,304,156 

12,456,208 

10,673,680 
4,248,602 
1,894,043 
4,419,025 
799,469 
1,509,926 
1,611,636 
1,162,548 

12,981,233 
1,276,507 

57,048,267 

5,908,423 

584,150 

12,346,480 
2,370,698 
4,050,157 

14,791,053 

2,902,466 
1,753,494 
2,713,819 

729,568 

4,026,565 

18,465,474 

1 ,525,394 

771,380 
5,404,073 
1,430,622 
6,178,218 

349,048 


Attachment  2. — Fair  Share  Voucher 
Application  Checklist 

PHAName:  

City/State:     

PHA  Code  #:     


Units 


754 
1,241 
713 
453 
8,428 
717 
708 
112 

1,221 
2,397 
1,271 

315 
188 

2,797 

1,038 
623 
481 
777 

1,002 
263 

1,754 

2,041 
794 
515 

1,028 
186 
343 
262 
186 

1,716 
283 

7,707 

1,232 
139 

2,570 
610 
732 

2,786 

765 
284 
614 
166 
922 

3,598 
284 
138 

1,113 
385 

1,267 
81 


Delivered  by  the  due  date,  or  mailed 

and  postmarked  before  midnight  on  due 
date,  or  placed  in  transit  with  overnight 
delivery  service  before  due  date. 


Original  and  one  copy  of  application 

submitted  to  Michael  E.  Diggs,  Director 
of  the  Grants  Management  Center, 
Department  of  Housing  and  Urban 
Development,  501  School  St..  SW.  Suite 
800,  Washington,  D.C..  20024:  and  one 
copy  sent  to  local  HUD  Field  Office  Hub, 
Attn:  Director,  Office  of  Public  Housing, 
or  to  the  local  HUD  Field  Office  Program 
Center,  Attention:  Program  Center 
Coordinator. 

If  applicable,  PHA  designates  another 

housing  agency,  nonprofit  agency,  or 
contractor  to  administer  new  funding. 

Copy  of  letter  from  local  HUD  Field 

Office  requiring  contract  administrator. 

Agreement  from  contract  agency  to 

administer  funding  on  behalf  of 
applicant. 

Copy  of  PHA  letter  to  local  HUD  Field 

Office  appealing  requirement  for  contract 
administrator. 

Copv  of  written  response  to  appeal 

from  local  HUD  Field  Office. 

PHA  listed  on  HUD  Home  Page 

Internet  site  as  passing  90%  lease-up  OR 
90%  budget  authority  utilization  -or- 

PHA  not  listed  as  meeting  90% 

thresholds.  PHA  includes  information 
confirming  90%  lease-up  or  budget 
authority  utilization  for  1998  or  1999 
using  same  methodology  and  data 
sources  indicated  in  Attachment  3  to  the 
Fair  Share  NOFA. 

PHA  is  in  compliance  with  all  fair 

housing  and  civil  rights  laws  (refer  to 
Sect.  III.  General  Program  Requirements). 

PHA  has  not  been  debarred  or 

otherwise  disqualified  from  providing 
assistance  under  the  Section  8  Housing 
Choice  Voucher  Program. 

Form  HUD-52515,  Funding 

Application  (January  1996  version), 
completed  in  its  entirety,  except  Section 
C.  (See  Section  VT.(A)  of  the  NOFA  and 
form  HUD-52515  regarding  information 
to  be  entered  thereon.) 

Letter  of  Intent  and  Narrative 

Includes  statement  of  acceptance  of  a 

reduction  in  the  number  of  vouchers. 

Includes  minimum  number  of 

vouchers  PHA  will  accept: . 

Includes  a  narrative  description  of 

how  the  application  meets,  or  will  meet, 
the  application  selection  criteria. 

Housing  Needs  (Criterion  1).  Areas 

PHA  is  authorized  to  operate  in  (HUI>- 
52515). 

Efforts  of  PHA  to  Provide  Area-Wide 

Housing  Opportunities  for  Families 
(Criterion  2). 

Evidence  of  participation  in  area-wide 

exchange  program  where  all  PHA  absorb 
portable  Section  8  families. 

Certification  that  administrative  plan 

does  not  include  or  will  immediately 
eliminate  residency  preferences. 

PHA  contract  to  provide  housing 

counseling  for  families  moviiig  to  low- 
poverty/non-minority  areas. 

Is  an  approved  PHA  for  FY  1993 

Moving  to  Opportunity  (MTO)  Fair 
Housing  Demonstration,  or 

Is  a  participant  in  the  Regional 

Opportunity  Counseling  (ROC)  Program, 
or. 


Receives  counseling  funds  related  to 

public  housing  demolition,  vacancy 
consolidation,  or  litigation. 

Describes  other  activities  expanding 

housing  opportunities  (not  MTO,  ROC, 
or  litigation  efforts). 

Documentation  of  PHAs  Participation 

With  Other  PHAs  in  Using  Metropolitan- 
Wide/Combined  Waiting  List. 

Documentation  of  Other  Initiatives 

Resulting  in  Expansion  of  Housing 
Opportunities. 

Documentation  of  Consortium  or  Joint 

Venture  with  other  PHAs  to  administer 
its  voucher  program. 

Local  Initiatives  (Criterion  3). 

Narrative  description  of  locally  initiated 
efforts  in  support  of  the  PHA"s  voucher 
and  certificate  programs. 

Disabled  Families  (Criterion  4). 

Includes  a  narrative  description 
indicating  the  PHA  will  use  15  percent 
or  more  of  the  vouchers  being  requested/ 
funded  to  house  disabled  families. 

Medicaid  Home  and  Community 

Based  Services  Waivers  Under  Section 
1915(c)  of  the  Social  Security  Act 
(Criterion  5).  Includes  narrative 
description  indicating  the  percentage  of 
vouchers  to  be  issued  to  disabled 
families  covered  by  a  Section  1915(c) 
waiver,  and  the  collaborative  efforts 
undertaken  with  the  State  agency  to 
identify  eligible  families/agreements  for 
future  referrals  of  such  families  from  that 
agency. 

Portability  (Criterion  6).  Certification 

statement  from  PHA  indicating  it  is 
billing  another  PHA(s)  for  portable 
families  for  not  less  than  5  percent  of  the 
certificates  and  vouchers  it  administers  ■ 
and  will  use  20  percent  of  the  funds 
provided  by  HUD  to  absorb  portable 
families  for  which  it  is  currently  billing 
another  PHA(s). 

Description  of  Primary  Market  Area. 

Regional  (multi-county)  and  State  PHAs 
clearly  identify  which  cities  and 
counties  they  will  use  the  vouchers  in 
that  are  within  their  legal  area  of 
operation. 

Statement  Regarding  Steps  PHA  Will 

Take  To:  (Affirmatively  Further  Fair 
Housing) 

Eliminate  impediments  to  fair  housing 

identified  in  local  Analysis  of 
Impediments  (AI)  to  Fair  Housing 
Choice, 

_Remedy  discrimination  in  housing,  or 

Promote  fair  housing  rights  and  fair 

housing  choice. 

Program  Summary.  Provide  a  separate, 

one  paragraph  statement  describing  how 
the  vouchers  being  applied  for  will 
address  the  local  housing  needs  of 
eligible  families  in  renting  decent,  safe, 
and  affordable  housing.  Describe,  where 
applicable,  how  the  vouchers  will  be 
used  to  expand  existing  housing  choices, 
and  whether  the  PHA  intends  to  use  the 
vouchers  to  establish  or  expand  upon  its 
existing  Family  Unification  Program, 
partnerships  with  local  government. 
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nonprofit  agencies , 
groups.  Also 
local  program 
or  accomplishmer  Is 

Application 

Checklist  has  beei 
the  PHA's  applica 


or  private  industry 
addriss  any  related  notable 
actiifities,  best  practices, 


Checklist.  A  copy  of  this 
included  as  part  of 


Attachment  3. — 
Determining  Lease-Up 
Utilization  Percentage 

Using  data  from  the 
HUD  determined  whi 
budget  authority 
criteria.  The  data  used 
was  based  on  PHA 
1998.  The  budget  au 
lease-up  rates  were 
the  methodology  indi 


Meth(^ology  for 

and  Budget  Authority 
Rates 


KUDCAPS  system, 
PHAs  met  the  90% 
utili^tion  or  90%  lease-up 
in  the  determination 
years  ending  in 
thbrity  utilization  and 
de  ermined  based  upon 
( ated  below. 


fis(  al 


001  .. 

002  .. 
0030 
004  .. 


Totals 


001 
002 
003 
004 


Totals  

Increment  003  litlgatl(*i 
Adjusted  contract  unit  5 
Unit  months  leased  reported  by  PHA 

divided  by  12  , 
Units  Leased  


Lease-Up  Rate 

Units  leased  727 

divided  by  adjusted  Contract  units  746 

equals 

Lease-Up  Rate  97.4'X 
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Budget  Authority  Utilization 

Percentage  of  budget  authority  utilization 
was  determined  by  comparing  the  total 
contributions  required  to  the  annual  budget 
authority  (ABA)  available  for  the  PHA  1998 
year  cornbining  the  certificate  and  voucher 
programs. 

Total  contributions  required  were 
determined  based  on  the  combined  actual 
costs  approved  by  HUD  on  the  form  HUD- 
52681,  Year  End  Settlement  Statement.  The 
components  which  make  up  the  total 
contributions  required  are  the  total  of 
housing  assistance  payments,  ongoing 
administrative  fees  earned,  hard  to  house  fees 
earned,  and  IPA  audit  costs.  From  this  total 
any  interest  earned  on  administrative  fees  is 
subtracted.  The  net  amount  is  the  total 
contributions  required. 

ABA  is  the  prorated  portion  applicable  to 
the  PHA  1998  year  for  each  funding 


increment  which  had  an  active  contract  term 
during  all  or  a  portion  of  the  PHA  year. 

Example 

PHA  ABC 

Fiscal  year  10/1/97  through  9/30/98 

HUD  52681  Approved  Data: 

HAP   $2,500,000 

Administrative  Fee  250,000 

Hard  to  House  Fee  1.000 

Audit  2,000 


Total   

Interest  earned  on  adminis- 
trative fee 


2,753.000 
(2.500) 


Total  contributions  re- 
quired    2.750.500 

Calculation  of  Annual  Budget  Authority 


Increments 


Contract  term 


11/01/97-10/31/98 
01/01/98-12/31/98 
04/01/98-03/31/99 
07/01/98-06/30/99 


Total  BA 


$1,300,000 

1,200,000 

950.000 

1,500,000 


4,950,000 


ABA 


$1,191,667 
900,000 
475,000 
375,000 


2,941,667 


Budget  Authority  Util  ization 

Total  contributions  re  quired  $2,750,000 

divided  by 
Annual  budget  autho  ity  $2,941,667 

equals 
Budget  Authority  Uti  ization  93.5% 


Lease-Up  Rate 

The  lease-up  rate  was  determined  by 
comparing  the  contract  units  (funding 
increments  active  as  of  the  end  of  the  PHA 
1998  year)  to  the  unit  months  leased  (divided 
by  12)  reported  on  the  combined  HUD  52681, 
Year  End  Settlement  Statement(s)  for  1998. 

Active  funding  increments  awarded  by 
HUD  for  special  purposes  such  as  litigation. 


relocation/replacement,  housing  conversions, 
etc.  were  excluded  from  the  contract  units  as 
the  Department  recognizes  that  many  of  these 
unit  allocations  have  special  requirements 
which  require  extended  periods  of  time  to 
achieve  lease-up. 

Example 


Increments 


Contract  term 


11/01/97-10/31/98 
01/01/98-12/31/98 
04/01/98-03/31/99 
07/01/98-06/30/99 


Units 


242 
224 
178 
280 


924 
(178) 
746 
8,726 
727 
727 


Fi  ed  3-9-00;  8:45  am] 
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March  10,  2000 
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The  President 


Executive  Order  13147— White  House 
Commission  on  Complementary  and 
Alternative  Medicine  Policy 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13147  of  March  7,  2000 

White  House  Commission  on  Complementary  and  Alternative 
Medicine  Policy 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Com- 
mittee Act,  as  amended  (5  U.S.C.  App.),  and  in  order  to  establish  the 
White  House  Commission  on  Complementary  and  Alternative  Medicine  Pol- 
icy, it  is  hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  in  the  Department  of  Health 
and  Human  Services  (Department)  the  White  House  Commission  on  Com- 
plementary and  Alternative  Medicine  Policy  (Commission).  The  Commission 
shall  be  composed  of  not  more  than  15  members  appointed  by  the  President 
from  knowledgeable  representatives  in  health  care  practice  and  complemen- 
tary and  alternative  medicine.  The  President  shall  designate  a  Chair  from 
among  the  members  of  the  Commission.  The  Secretary  of  Health  and  Human 
Services  (Secretary)  shall  appoint  an  Executive  Director  for  the  Commission. 

Sec.  2.  Functions.  The  Commission  shall  provide  a  report,  through  the 
Secretary,  to  the  President  on  legislative  and  administrative  recommendations 
for  assuring  that  public  policy  maximizes  the  benefits  to  Americans  of 
complementary  and  alternative  medicine.  The  recommendations  shall  address 
the  following: 

(a)  the  education  and  training  of  health  care  practitioners  in  complementary 
and  alternative  medicine; 

(b)  coordinated  research  to  increase  knowledge  about  complementary  and 
alternative  medicine  practices  and  products; 

(c)  the  provision  to  health  care  professionals  of  reliable  and  useful  informa- 
tion about  complementary  and  alternative  medicine  that  can  be  made  readily 
accessible  and  understandable  to  the  general  public;  and 

(d)  guidance  for  appropriate  access  to  and  delivery  of  complementary 
and  alternative  medicine. 

Sec.  3.  Administration,  (a)  To  the  extent  permitted  by  law,  the  heads  of 
executive  departments  and  agencies  shall  provide  the  Commission,  upon 
request,  with  such  information  and  assistance  as  it  may  require  for  the 
purpose  of  carrying  out  its  functions. 

(b)  Each  member  of  the  Commission  shall  receive  compensation  at  a 
rate  equal  to  the  daily  equivalent  of  the  annual  rate  specified  for  Level 
IV  of  the  Executive  Schedule  (5  U.S.C.  5315)  for  each  day  during  which 
the  member  is  engaged  in  the  performance  of  the  duties  of  the  Commission. 
While  away  from  their  homes  or  regular  places  of  business  in  the  performance 
of  the  duties  of  the  Commission,  members  shall  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for  persons 
serving  intermittently  in  Government  service  (5  U.S.C.  5701-5707). 

(c)  The  Department  shall  provide  the  Commission  with  funding  and  with 
administrative  services,  facilities,  staff,  and  other  support  services  necessary 
for  the  performance  of  the  Commission's  functions. 

(d)  hi  accordance  with  guidelines  issued  by  the  Administrator  of  General 
Services,  the  Secretary  shall  perform  the  functions  of  the  President  under 
the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.),  with 
respect  to  the  Commission,  except  that  of  reporting  to  the  Congress. 
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(e)  The  Commission  shall  terminate  2  years  from  the  date  of  this  order 
unless  extended  by  the  President  prior  to  such  date. 


()jlliJsXiPuaA  ^  \0^*Jdl^a^^ 


THE  WHITE  HOUSE, 
March  7.  2000.      * 
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Manufacturing  Technology 
Program;  comments  due 
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00 
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Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages: 
comments  due  by  3-13- 
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EDUCATION  DEPARTMENT 
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Federal  Agricultural 
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00;  published  2-M-OO 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Fegulation 
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Federal  Management 
Regulation: 
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management;  conments 
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INTERIOR  DEPARTljlENT 
Indian  Affairs  Bureau 
Transportation  Equity  Act  for 
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implementation: 
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due  by  3-16-00;  published 
2-15-00 
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Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 
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NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 
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published  2-16-00 
POSTAL  SERVICE 
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TRANSPORTATION 
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00 
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Airbus;  comments  due  by  3- 

13-00;  published  2-10-00 
Boeing;  comments  due  by 
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00 
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by  3-13-00;  published  2- 
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00 
General  Electric  Aircraft 

Engines;  comments  due 

by  3-13-00;  published  1- 
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00 
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Arizona  Strip  District,  AZ,  13304-13305 

National  Aeronautics  and  Space  Administration 

NOTICES 

Inventions,  Govemment-owmed;  availability  for  licensing, 

13335 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 

exclusive: 
Cytec  Industries,  Inc.,  13335 

National  Archives  and  Records  Administration 

NOTICES 

Nixon  Presidential  historical  materials;  opening  of 
materials,  13335-13336 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  13411- 
13412 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Blue  Bird  Body  Co.,  13412-13414 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Center  for  Complementary  and  Alternative 

Medicine,  13409 
National  Center  for  Research  Resoiu-ces,  13409 
National  Institute  of  Dental  and  Craniofacial  Research, 

13409-13410 
National  Institute  of  Envirorunental  Health  Sciences, 

13410-13411 
Osteoporosis  Prevention,  Diagnosis,  and  Therapy 
Consensus  Development  Conference,  13289 


National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

International  fisheries  regulations: 
Antarctic  marine  living  resources;  harvesting  and  dealer 
permits,  and  catch  documentation.  13284-13288 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  findings  availability,  13370 

National  Park  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Death  Valley  National  Park,  CA  and  NV;  Timbisha 

Shoshone  Tribal  Homeland,  13305-13306 
Glen  Echo  Park,  MD.  13306 
Saratoga  National  Historical  Park,  NY,  13306 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

AmerGen  Energy  Co.,  LLC,  13339-13340 

Duke  Energy  Corp.,  13340-13341 
Applications,  hearings,  determinations,  etc.: 

Detroit  Edison  Co.,  13336-13339 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 
Safety  and  health  standards: 
Ergonomics  program 
Hearing,  13254 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Maritime  Advisory  Committee  for  Occupational  Safety 
and  Health,  13325-13326 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Metropolitan  Life  Insurance  Co.  et  al.,  13326-13335 

Postal  Service 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Commercial  mail  receiving  agency;  mail  delivery.  13258- 
13260 

President's  Council  on  Integrity  and  Efficiency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  13341-13344 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
National  Toxicology-  Program — 
Frog  embrj'o  teratogenesis  assay-Xenopus  expert  panel 
assessment,  13289-13290 


VI 


Federal  Register / Vol.  65,  No.  49 /Monday,  March  13,  2000 / Contents 


Reclamation  Qureau 

NOTICES 

Meetings: 
Bay-Delta  Advisory  Council.  13306-13307 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  coc  perative  agreements;  availability,  etc.: 
Refugee  resatlement  program — 
Individual  development  accounts  for  refugees; 
establishment  and  management,  13290-13296 

Rural  Housing  Service 

NOTICES 

Agency  infonr  ation  collection  activities: 
Proposed  co  lection;  comment  request,  13357-13358 

Securities  and  Exchange  Commission 

RULES 

Securities: 

Exchanges  aid  alternative  trading  systems;  technical 
amendn  ents,  13235 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stack  Exchange  LLC,  13350-13351 

Options  Cleiring  Corp.,  13351 

Philadelphia  Stock  Exchange,  Inc.;  correction,  13351 
Applications,  i  tearings,  determinations,  etc. : 

Calamos  Ad  'isors  Trust  et  al.,  13344-13349 

Public  utility  holding  company  filings,  13349-13350 

Small  Busineais  Administration 

NOTICES 

Meetings;  distmct  and  regional  advisory  councils: 
Rhode  Islan^,  13352 

State  Department 

PROPOSED  RULE  » 

Consular  services;  fee  schedule,  13253-13254 
NOTICES 

Art  objects;  imbortation 

Imperial  Chi 
13352 
Committees; 

Cultural  ProJ)erty 
Meetings: 

Historical 


ina 


establishment,  renewal,  termination,  etc. 
Advisory  Committee,  13352 


Di  plomatic  Documentation  Advisory 
Commit  ee,  13352 


for  exhibition: 
:  The  Art  of  the  Horse  in  Chinese  History, 


Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  National  Highway  Traffic  Safety  Administration 
PROPOSED  RULES 

Workplace  drug  and  alcohol  testing  programs: 
Procedures;  revision;  meeting,  13261-13262 

Treasury  Department 

See  Customs  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  13414- 
13415 

Veterans  Affairs  Department 

PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Individual  bom  with  spina  bifida  whose  biological  father 
or  mother  is  Vietnam  veteran;  criteria  for  monetary 
allowance,  13254-13258 
NOTICES 
Privacy  Act: 
Computer  matching  programs,  13416 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Energy,  13417-13509 

Part  III 

Department  of  Agriculture,  Agricultural  Marketing  Service, 
13511-13658 
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and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.  49 
Monday,  March  13,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  242 

[Release  No.  34-40760B;  File  No.  S7-12- 
98] 

RIN  323&-AH41 

Regulation  of  Exchanges  and 
Alternative  Trading  Systems; 
Technical  Amendments 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Technical  amendments. 

summary:  The  Securities  and  Exchange 
Commission  ("Commission")  today  is 
making  a  technical  change  to  Exchange 
Act  Rules  17a-4(b)(l)  and  301(b)(4). 
These  and  other  rules  and  rule 
amendments  that  relate  to  the  regulation 
of  exchanges  and  alternative  trading 
systems  were  published  on  December 
22, 1998  (63  FR  70844). 
EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  King,  Associate  Director,  at 
(202)  942-0140,  Constance  Kiggins, 
Special  Coimsel,  at  (202)  942-0059,  and 
John  Roeser,  Attorney,  at  (202)  942- 
0762,  Division  of  Market  Regulation. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8, 1998,  the 
Commission  adopted  new  rules  and  rule 
amendments  regarding  the  regulation  of 
exchanges  and  alternative  trading 
systems.'  The  Commission  also 
repealed  Exchange  Act  Rule  17a-23  and 
amended  the  books  and  records  rules  by 
transferring  the  recordkeeping 
requirements  from  Rule  17a-23  to  Rules 
17a-3  and  17a— 4.  as  those  rules  apply 
to  broker-dealer  internal  trading 


1  Securities  Exchange  Act  Release  No.  40760 
(December  8.  1998),  63  FR  70844  Pecember  22, 
1998). 


systems.  The  Commission  amended 
Exchange  Act  Rule  1 7a-3  by  adding 
paragraph  (a)(16),  which  requires 
broker-dealers  to  make  records 
regarding  the  activities  of  internal 
broker-dealer  systems. ^  The 
Commission  stated  in  the  adopting 
release  that  the  amendments  to 
Exchange  Act  Rule  17a-4  would  require 
that  the  records  required  imder  Rule 
17a-3(a)(16)  be  preserved  for  three 
years,  the  first  two  years  in  an  accessible 
place.  This  requirement,  however,  was 
not  included  in  the  amended  rule 
language  of  Rule  17a-4.  Consequently, 
the  Commission  is  making  a  technical 
amendment  to  Rule  17a— 4(b)(1)  to 
include  the  records  required  under  Rule 
17a-3(a)(16). 

In  addition.  Exchange  Act  Rule 
301(b)(4)  contains  a  typographical  error 
that  may  prove  misleading  and  requires 
clarification.  Specifically,  the  first 
sentence  of  Rule  301(b)(4),  prohibits  an 
alternative  trading  system  from  charging 
fees  to  broker-dealers,  that  access  the 
alternative  trading  system  through  a 
national  securities  exchange  or  national 
securities  association,  that  are 
inconsistent  with  equivalent  access,  as 
"required  by  paragraph  (b)(3)(iv)."  The 
equivalent  access  requirement,  however, 
is  a  paragraph  (b)(3)(iii).  The 
Commission  is  making  a  technical 
amendment  to  correctly  refer  to  the 
equivalent  access  requirement  in 
paragraph  (b)(3)(iii). 

List  of  Subjects 

17  CFR  Part  240 

Brokers-dealers,  Fraud,  Issuers, 
Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  242 

Securities. 

Accordingly,  Title  17  CFR  Part  II  is 
amended  by  making  the  following 
technical  amendments: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s,  77Z-2,  77eee,  77ggg,  77ruin,  77sss,  77ttt, 
78c,  78d,  78f,  781,  78j,  78J-1.  78k,  78k-l.  78J, 
78m,  78n,  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  78//(d),  78mm,  79q,  79t,  80a-20,  80a-23, 


2 17  CFR  240.17a-3(a)(16). 


80a-29,  80a-37,  80b-3,  80l>-4  and  80b-ll, 
unless  otherwise  noted. 


2.  §  240.17a— 4  is  amended  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  240.17a-4    Records  to  be  preserved  by 
certain  members,  brokers  and  dealers. 

***** 

(b)*  *  * 

(1)  All  records  required  to  be  made 
pursuant  to  paragraphs  (a)(4),  (a)(6), 
(a)(7),  (a)(8).  (a)(9).  (a)(10),  and  (a)(16)  of 
§240.17a-3. 


PART  242— REGULATIONS  M  AND 
ATS 

3.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77g,  77q(a),  77s(a), 
78b,  78c,  78i(a),  78j,  78k-l(c),  78/,  78m, 
78mm,  78n,  78o(b),  78o(c),  78o(g),  78q(a), 
78q{b),  78q(h),  78w(a),  78dd-l,  80a-23,  80a- 
29,  and  80a-37. 

§242.301     [Amended] 

4.  In  §242.301,  the  first  sentence  of 
paragraph  (b)(4),  the  reference 
"(b)(3)(iv)"  is  revised  to  read 
"(b)(3)(iii)". 

Dated:  March  7.  2000. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  00-5993  Filed  3-10-00;  8:45  am] 
BILUNQ  COOE  801 0-01 -M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Parts  1301  and1 308 
[DEA-200F] 

Schedules  of  Controlled  Substances: 
Addition  of  Gamma-Hydroxybutyric 
Acid  to  Schedule  I 

AGENCY:  Drug  Enforcement 
Administration.  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  is  a  final  rule  issued  by 
the  Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA) 
placing  gamma-hydroxybutyric  acid 
(GHB)  and  its  salts,  isomers,  and  salts  of 
isomers  into  Schedule  I  of  the 
Controlled  Substances  Act  (CSA) 
pursuant  to  Public  Law  106-172.  Pubhc 
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Law  106-172  al  io  imposes  Schedule  III 
physical  securit  y  requirements  for 
storage  on  regis'  ered  manufacturers  and 
distributors  of  C  HB  when  it  is 
manufactured,  <  istributed  or  possessed 
in  accordance  with  Food  and  Drug 
Administration  IFDA)-authorized 
Investigational  1  Jew  Drug  (IND) 
exemptions  luic  er  the  Federal  Food, 
Drug  and  Cosmi  itic  Act  (FFDCA).  In 
addition,  this  fii  lal  rule  places  FDA- 
approved  prodt  cts  containing  GHB  into 
Schedule  hi,  if  ( tr  when  they  are 
approved. 

EFFECTIVE  DATE:  March  13,  2000. 
FOR  FURTHER  INTORMATION  CONTACT: 
Frank  Sapienzai  Chief,  Drug  and 
Chemical  Evalu  ition  Section,  Office  of 
Diversion  Contra!,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
(202)  307-7183, 
SUPPLEMENTARY  INFORMATION: 

What  Is  GHB  ai  id  Why  Is  It  Being 
Controlled? 

GHB  is  gamm  i-hydroxybutyric  acid, 
including  its  sa!  ts,  isomers  and  salts  of 
isomers.  In  receit  years,  the  abuse  of 
GHB  has  increa  ed  substantially.  GHB  is 
a  drug  classifiec  as  a  central  nervous 
system  depress!  nt.  It  is  not  approved  for 
marketing  as  a  i  ledicine  in  the  United 
States,  although  FDA-authorized  studies 
are  in  progress  I  o  examine  its  potential 
use  in  the  treatr  lent  of  cataplexy 
associated  with  narcolepsy.  GHB  is 
abused  to  prodi  ce  euphoric  and 
hallucinogenic  itates,  and  for  its  alleged 
role  as  growrth  h  ormone  releasing  agent 
to  stimulate  mu  icle  growth.  GHB  can 
produce  drowsiiess,  dizziness,  nausea, 
visual  disturbai  ces,  unconsciousness, 
seizures,  severe  respiratory  depression 
and  coma.  Over  lose  usually  requires 
emergency  med  cal  treatment,  including 
intensive  care  f(  ir  respiratory  depression 
and  coma.  Seve  "al  Poison  Control 
Centers  have  ch  aracterized  and  reported 
cases  of  GHB-d(  pendence  and 
withdrawal  to  t  le  DEA.  To  date,  DEA 
has  documented  over  5,700  overdoses 
and  law  enforce  ment  encounters  with 
GHB  in  45  state  s.  DEA  has  also 
documented  65  GHB-related  deaths. 

On  Novembei  8,  1990,  the  FDA  issued 
an  advisory  dec  aring  GHB  imsafe  and 
illicit,  except  w  ider  FDA-approved 
physician-supei  vised  protocols.  On 
February  18.  19  97,  FDA  reissued  its 
warning  on  GH  J  as  an  unapproved  and 
potentially  dan  'erous,  illegal  drug  in 
the  United  Stat  >s. 

GHB  is  prodi  ced  in  clandestine 
laboratories  usi  ig  a  relatively  simple 
synthesis  with  i  eadily  available  and 
inexpensive  starting  materials.  Gamma- 
butyrolactone  (  }BL)  is  an  industrial 
solvent  which  i  5  used  in  the  clandestine 


manufacture  of  GHB.  Once 
manufactured,  GHB  is  a  clear  liquid  and 
has  been  disguised  by  adding  food 
coloring,  flavorings,  and/or  storing  it  in 
different  kinds  of  bottles  and  containers. 

The  DEA  has  received  reports  that 
GBL,  the  solvent  preciusor  for  GHB,  is 
being  abused  due  to  its  rapid  conversion 
to  GHB  soon  after  ingestion.  On  January 
21.  1999,  the  FDA  issued  a  request  for 
a  voluntary  recall  of  all  GBL-containing 
products  sold  in  health  food  stores  and 
warned  the  public  of  its  danger  to  the 
public  health.  FDA  has  also  declared 
1,4-butanediol,  a  chemical  related  to  • 
both  GHB  and  GBL,  a  Class  I  Health 
Hazard.  On  May  11,  1999,  the  FDA 
issued  another  warning  on  1 ,4 
butanediol,  GHB.  and  GBL  stating  that 
these  substances  pose  a  significant 
health  hazard.  Public  Law  106-172  also 
placed  certain  controls  on  GBL.  These 
will  be  the  subject  of  a  separate  Federal 
Register  Notice. 

Under  What  Authority  Is  GHB  Being 
Controlled? 

"The  Samantha  Reid  and  Hillory  J. 
Farias  Date-Rape  Prevention  Act  of 
1999"  {Pub.  L.  106-172)  declared  that 
the  abuse  of  GHB  is  an  imminent  hazard 
to  the  public  safety.  Section  (3)(a)(l)  of 
Public  Law  106-172  directs  the 
Attorney  General,  notwithstanding 
sections  201(a),  201(b),  201(c),  and  202 
of  the  CSA  (21  U.S.C.  811(a),  811(b), 
811(c)  and  812),  to  issue  a  final  order 
placing  GHB  in  the  same  schedule  as 
would  apply  to  a  scheduling  of  a 
substance  under  section  201(h)(1)  of  the 
CSA  (21  U.S.C  811(h)(1)).  All  substances 
controlled  imder  201(h)(1)  are  placed  in 
Schedule  I.  Therefore,  this  final  rule 
will  place  GHB  in  Schedule  I. 

With  the  issuance  of  this  final  order, 
GHB  becomes  subject  to  the  regulatory 
controls  and  administrative,  civil  and 
criminal  sanctions  applicable  to  the 
manufacture,  distribution,  dispensing, 
importing  and  exporting  of  a  Schedule 
I  controlled  substance  with  one 
exception.  Section  3(a)(1)(A)  of  Public 
Law  106-172  provides  that  registered 
manufactvirers  and  distributors  of  GHB 
that  is  subject  to  an  investigational  new 
drug  (IND)  application  exemption  under 
the  FFDCA  subject  to  Schedule  III 
physical  security  requirements  rather 
than  the  otherwise  applicable  Schedule 
I  physical  security  requirements  for 
storage. 

In  Sections  (3)(a)(l)(A)  and  (B)  of 
Public  Law  106-172,  reference  is  made 
to  certain  scheduling  recommendations 
contained  in  the  May  19, 1999,  letter 
from  the  Department  of  Health  and 
Human  Services  (DHHS)  to  the  DEA. 
Pursuant  to  Public  Law  106-172,  the 
DEA  is  publishing  a  copy  of  the  May  19, 


1999  letter  fi-om  David  Satcher,  M.D.. 
Ph.D..  Assistant  Secretary  for  Health 
and  Siu-geon  General.  The  letter  follows: 

Assistant  Secretary  for  Health,  Office  of 
Public  Health  and  Science,  Washington, 
D.C.  20201 
Mr.  Donnie  R.  Marshall,  Deputy 
Administrator,  Drug  Enforcement 
Administration,  Washington,  D.C.  20537 
Dear  Mr.  Marshall: 

In  response  to  your  request  dated  September 
16,  1997,  and  pursuant  to  the  Controlled 
Substances  Act  (CSA),  21  U.S.C.  §81 1(b),  (c), 
and  (f),  the  Department  of  Health  and  Human 
Services  (HHS)  recommends  that  gamma- 
hydroxybutyric  acid  (GHB)  should  be  subject 
to  control  under  Schedule  I  of  the  CSA. 
except  that  GHB  substances  and  products 
that  are  the  subject  of  investigational  new 
drug  (IND)  applications  authorized  by  the 
Food  and  Drug  Administration  (FDA)  should 
be  subject  to  control  under  Schedule  III. 
GHB  is  a  central  nervous  system  depressant. 
As  discussed  in  the  attached  analysis,  GHB 
has  a  high  potential  for  abuse  relative  to 
substances  controlled  in  Schedules  III,  IV. 
and  V.  GHB  has  no  accepted  medical  use, 
and  when  manufactured  clandestinely,  it  is 
unsafe  for  use  under  medical  supervision. 
Accordingly,  and  except  as  provided  below, 
HHS  recommends  that  GHB  be  controlled  in 
Schedule  I  of  the  CSA. 
Formulations  of  GHB  currently  are  being 
studied  under  FDA-authorized  INDs.  At  least 
one  sponsor's  formulation  has  been  granted 
orphan  drug  status  under  Section  526  of  the 
Food,  Drug  and  CosmeUc  Act,  and  is 
available  under  a  treatment  use  protocol 
under  21  CFR  §312.34.  None  of  the  reports 
of  actual  abuse  of  GHB  that  support  the 
Schedule  I  recommendation  have  involved 
GHB  that  was  diverted  from  an  authorized 
study.  Moreover,  given  the  ease  with  which 
GHB  can  be  synthesized  from  readily 
available  materials,  it  is  unlikely  that 
authorized  studies  will  become  a  source  for 
abuse.  Rather,  the  abuse  potential  of  GHB, 
when  used  under  an  authorized  research 
protocol,  is  consistent  with  substances 
typically  controlled  under  Schedule  IV. 
Information  on  the  dependence-producing 
effects  of  GHB  is  limited,  but  available  data 
suggest  that  its  potential  for  physical  and 
psychological  dependence  is  also  consistent 
with  control  under  Schedule  IV. 
Authorized  formulahons  of  GHB,  however, 
do  not  meet  the  "accepted  medical  use" 
criteria  set  forth  in  Schedule  IV.  An 
authorized  formulation  of  GHB  is  far  enough 
along  in  the  development  process  to  meet  the 
standard  under  Schedule  II  of  a  drug  or 
substance  having  a  "currently  accepted 
medical  use  with  severe  restrictions."  Under 
these  circumstances.  HHS  recommends 
placing  authorized  formulations  of  GHB  in 
Schedule  III. 

You  will  find  enclosed  a  document  prepared 
by  FDA's  Drug  Abuse  Evaluation  Stafi'that  is 
the  basis  for  the  combined  Schedule  1/ 
Schedule  III  recommendation. 
Should  you  have  any  questions  regarding  this 
recommendation,  please  contact  Stuart  L. 
Nightingale,  M.D.,  FDA's  Associate 
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Commissioner  for  Health  Affairs,  at  (301) 

443-6143. 

Sincerely  yours, 

David  Satcher,  M.D.,  Ph.D.,  Assistant 

Secretary  for  Health  and  Surgeon  General 

Enclosure 

Specifically,  as  noted  above.  Section 
{3)(a)(l)(A)  of  Public  Law  106-172 
directs  that  the  physical  security 
requirements  for  registered 
manufactiuers  and  distributors  of  GHB 
that  is  subject  to  an  IND  application 
exemption  under  the  FFDCA  shall  be 
those  which  apply  to  the  schedule 
recommended  in  the  first  paragraph  of 
the  DHHS  letter.  The  schedule  referred 
to  in  this  paragraph  is  Schedule  III.  This 
paragraph  applies  only  to  GHB  which  is 
the  subject  of  an  FDA-authorized 
exemption  and  does  not  affect  the 
physical  security  requirements  for  GHB 
manufactured,  distributed  or  possessed 
for  any  other  purpose  or  for  any  other 
controlled  substance  handled  by  the 
registrant. 

Section  (3)(a){l){B)  of  Public  Law 
106-172  directs  that  a  drug  product 
containing  GHB  for  which  an 
application  is  approved  under  section 
505  of  the  FFDCA,  shall  be  placed  in  the 
schedule  recommended  in  the  last 
sentence  of  the  fourth  paragraph  of  the 
DHHS  May  19,  1999,  letter.  This 
sentence  recommends  Schedule  III. 
Currently,  there  are  no  GHB  drug 
products  approved  under  section  505  of 
the  FFDCA.  However,  if  or  when  a  drug 
product  containing  GHB  is  approved  by 
the  FDA  under  this  section,  it  shall  be 
a  Schedule  III  controlled  substance 
except  that  it  will  be  subject  to  the 
criminal  sanctions  applicable  to  a 
Schedule  I  controlled  substance, 
pursuant  to  Public  Law  106-172.  This 
paragraph  applies  only  to  drug  products 
containing  GHB  which  are  approved 
under  section  505  of  the  FFDCA  and 
does  not  affect  the  schedule  of  any  other 
form  of  GHB  handled  by  the  registrant. 

Therefore,  pursuant  to  Public  Law 
106-172  and  notwithstanding  sections 
201(a),  201(b),  201(c),  and  202  of  the 
CSA,  the  Deputy  Administrator  of  the 
DEA  orders  that  GHB  and  its  salts, 
isomers,  and  salts  of  isomers  be  placed 
in  Schedule  I.  With  the  issuance  of  this 
final  order,  GHB  will  be  subject  to  the 
regulatory  controls  and  administrative, 
civil  and  criminal  sanctions  applicable 
to  the  manufactiu'e,  distribution, 
dispensing,  importing  and  exporting  of 
a  Schedule  I  controlled  substance  with 
the  following  one  exception.  Registered 
manufacturers  and  distributors  of  FDA- 
authorized  IND  exempted  GHB  shall  be 
subject  to  Schedule  III  physical  security 
requirements  for  storage  purposes.  In 
addition,  an  FDA-approved  drug 


product  containing  GHB  for  which  an 
application  is  approved  under  section 
505  of  the  FFDCA  shall  be  placed  in 
Schedule  HI. 

What  Requirements  Will  GHB  Be 
Subject  To? 

Except  as  noted  below,  the  Schedule 
I  controls  on  GHB  and,  where 
applicable,  the  Schedule  III  physical 
security  requirements  on  GHB  will  be 
effective  on  March  13,  2000.  In  the 
event  that  any  of  these  requirements 
impose  special  hardships  on  the 
registrants,  the  DEA  will  entertain  any 
justified  request  for  an  extension  of  time 
to  comply  with  the  Schedule  I 
regulations  regarding  GHB.  The 
applicable  regulations  are  as  follows: 

1.  Registration.  Any  person  who 
manufactiu-es,  distributes,  dispenses, 
imports  or  exports  GHB  or  who  engages 
in  research  or  conducts  instructional 
activities  with  GHB,  or  who  proposes  to 
engage  in  such  activities,  must  submit 
an  application  for  Schedule  I 
registration  in  accordance  with  part 
1301  of  Title  21  of  the  Code  of  Federal 
Regulations  (CFR)  by  May  12,  2000. 

However,  if  and  when  there  is  an 
FDA-approved  GHB-containing  product 
for  which  an  application  is  approved 
under  section  505  of  the  FFDCA,  any 
person  who  manufactures,  distributes, 
dispenses,  imports  or  exports  that 
product  or  who  engages  in  research  or 
conducts  instructional  activities  with 
such  an  FDA-approved  GHB-containing 
product,  or  who  proposes  to  engage  in 
such  activities,  must  submit  an 
application  for  Schedule  III  registration 
in  accordance  with  part  1301  of  Title  21 
of  the  Code  of  Federal  Regulations. 

2.  Security.  GHB  is  subject  to 
Schedule  I  seciuity  requirements  and 
must  be  manufactured,  distributed  and 
stored  in  accordance  with  §§1301.71, 
1301.72(a),  (c),  and  (d),  1301.73, 
1301.74,  1301.75(a)  and  (c)  and  1301.76 
of  Title  21  of  the  Code  of  Federal 
Regulations. 

There  is,  however,  an  exception  for 
registered  manufacturers  and 
distributors  of  GHB  when 
manufactured,  distributed  or  possessed 
in  accordance  with  FDA-authorized  IND 
exemptions  imder  the  FFDCA  for 
storage.  GHB  used  in  FDA-authorized 
IND  studies  and  FDA-approved  GHB 
containing  products  are  subject  to 
Schedule  III  security  requirements  and 
must  be  manufactured,  distributed  and 
stored  in  accordance  with  §§1301.71, 
1301.72(b),  (c),  and  (d),  1301.73, 
1301.74,  1301.75(b)  and  (c)  and  1301.76 
of  Title  21  of  the  Code  of  Federal 
Regulations. 

3.  Labeling  and  packaging.  All  labels 
on  commercial  containers  of,  and  all 


labeling  of  GHB,  including  FDA- 
authorized  IND  exempted  formulations, 
which  are  distributed  on  or  after  May 
12,  2000  shall  comply  with  the 
requirements  of  §§  1302.03-1302.07  of 
Title  21  of  the  Code  of  Federal 
Regulations.  Any  commercial  containers 
of  GHB  packaged  on  or  before  May  12, 
2000  and  not  meeting  the  requirements 
specified  in  §§  1302.03-1302.07  of  Title 
21  of  the  Code  of  Federal  Regulations 
shall  not  be  distributed  on  or  after  )une 
12, 2000. 

Any  labels  on  commercial  containers 
of,  and  all  labeling  of,  an  FDA-approved 
GHB-containing  drug  product  shall 
comply  with  the  requirements  of 
§§1302.03-1302.7  of  Title  21  of  the 
Code  of  Federal  Regulations. 

4.  Quotas.  Quotas  for  GHB  are 
established  piu-suant  to  part  1303  of 
Title  21  of  the  Code  of  Federal 
Regulations.  Any  manufacturer  who 
desires  either  a  manufacturing  or 
procurement  quota  for  GHB  shall  apply 
for  such  quota  to  DEA  on  or  before  May 
12.  2000. 

5.  Inventory.  Registrants  possessing 
GHB  are  required  to  take  inventories 
pursuant  to  §§1304.03,  1304.04  and 
1304.11  of  Title  21  of  the  Code  of 
Federal  Regulations.  Every  registrant 
who  desires  registration  in  Schedule  I 
for  GHB  shall  conduct  an  inventory  of 
all  stocks  of  GHB  on  or  before  May  12, 
2000. 

6.  Records.  All  registrants  must  keep 
records  on  GHB  pursuant  to  §§  1304.03, 
1304.04  and  §§  1394,21-1394,23  if  Title 
21  of  the  Code  of  Federal  Regulations. 

7.  Reports.  All  registrants  are  required 
to  submit  reports  on  GHB  to  the  DEA 
pursuant  to  §§  1304.33  of  Title  21  of  the 
Code  of  Federal  Regulations. 

8.  Order  Forms.  Each  distribution  of 
GHB,  with  the  exception  of  an  FDA- 
approved  GHB-containing  product  for 
which  an  application  is  approved  under 
section  505  of  the  FFDCA,  shall  utilize 
an  order  form  pursuant  to  part  1 305  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

9.  Prescriptions.  If  a  drug  product 
containing  GHB  is  approved  imder 
section  505  of  the  FFDCA,  all 
prescriptions  for  that  product  are  to  be 
issued  pursuant  to  §§1306.03-1306.06 
and  1306.21-1306.26  of  Title  21  of  the 
Code  of  Federal  Regulations. 

10.  Important  and  Exportation.  All 
importation  and  exportation  of  GHB 
shall  be  in  compliance  with  part  1312 
of  Title  21  of  the  Code  of  Federal 
Regulations. 

11.  Criminal  Liability.  Any  activity 
with  GHB  not  authorized  by,  or  in 
violation  of,  the  CSA  or  the  Controlled 
Substances  Import  and  Export  Act  shall 
be  unlawful  on  or  after  March  13,  2000. 
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Public  Law  1  )6-172  directs  DEA  to 
publish  this  fin  il  rule  and  DEA  has  no 
discretion  in  th  s  matter.  However,  this 
action  is  struct!  jed  in  such  a  manner 
that  limits  its  fi  lancial  impact  by 
reducing  the  ph  ysical  seciuity 
requirements  fc  r  GHB  under  certain 
circumstances.  Specifically,  Congress 
directed  DEA  tc  apply  Schedule  III 
physical  securil  y  requirements  to 
registered  mani  factiirers  and  registered 
•  the  storage  of  GHB  and 
GHB-containinj  formulations  that  are 
the  subject  of  C*  [D  exemptions 
authorized  by  F  DA. 

This  regulati(  n  has  been  drafted  and 
reviewed  in  ace  ordance  with  Executive 
Order  12866,  section  1(b),  Principles  of 
Regulation.  DEi  i.  has  determined  that 
this  rule  is  not  i  i  significant  regulatory 
action  under  E>  ecutive  Order  12866, 
section  3(f),  Rej  ulatory  Planning  and 
Review,  and  aci  ordingly  this  rule  has 
not  been  reviev^  ed  by  the  Office  of 
Management  an  d  Budget.  Further,  this 
action  will  not  »ave  a  significant 
economic  impa  ;t  on  a  substantial 
number  of  entit  es  whose  interests  must 
be  considered  u  nder  the  Regulatory 
Flexibility  Act  1 5  U.S.C.  601.  et  seq.). 
This  action  pla(  es  GHB  in  Schedule  I  of 
the  GSA,  but  pr  Dvides  a  reduction  of  the 
physical  securil  y  requirements  for  GHB 
under  certain  ci  rcumstances. 
Specifically,  Sc  ledule  III  physical 
security  require  ments  will  apply  to 
registered  mani  facturers  and  registered 
■  he  storage  of  GHB  and 
formulations  that  are 


distributors  for 
GHB-containinj 


This  rule  wil 
expenditure  by 
governments,  ir 
private  sector, 
in  any  one  year 
significantly  or 
governments, 
deemed 
the  Unfunded 
1995 


cf; 


necessc  ry 


Small  Business 
Fairness  Act  of|l996 

n3t  i 


This  rule  is 
defined  by  §  80  t 
Regulatory 
1996.  This  rule 
annual  effect  oi 
$100,000,000  01 
in  costs  or 
effects  on  com 
investment, 
on  the  ability  o 
companies  to  c 


the  subject  of  U*  D  exemptions 
authorized  by  F  3A. 

Unfunded  Man  late  Reform  Act 


not  result  in  the 
State,  local  and  tribal 
the  aggregate,  or  by  the 
$100,000,000  or  more 
and  it  will  not 
uniquely  affect  small 
Tperefore,  no  actions  were 

under  provisions  of 
Mlandates  Reform  Act  of 


Regulatory  Enforcement 


a  major  rule  as 
of  the  Small  Business 
Enfcjrcement  Fairness  Act  of 
will  not  result  in  an 
the  economy  of 
more;  a  major  increase 
prices;  or  significant  adverse 
p  etition,  employment, 
pre  ductivity,  innovation,  or 
the  United  States-based 
( tmpete  with  foreign- 


based  companies  in  domestic  and 
export  markets. 

Executive  Order  13132  Federalism 

This  rule  will  not  have  substantial 
direert  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  13132,  it  is 
determined  that  this  rule  will  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Plain  English 

The  DEA  makes  every  effort  to  write 
clearly.  If  you  have  suggestions  as  to 
how  to  improve  the  clarity  of  this 
regulation  please  contact  Patricia  M. 
Good,  Chief,  Policy  and  Liaison  Seertion, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  phone  (202) 
307-7297. 

List  of  Subjects 

21  CFR  Part  1301 

Administrative  practice  and 
procediue,  Drug  traffic  control,  Seciuity 
measures. 

21  CFR  Part  1308 

Administrative  practice  and 
procedure,  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201  (a)  of 
the  CSA  (21  U.S.C.  811(a)),  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100)  and 
redelegated  to  the  Deputy  Administrator 
pursuant  to  28  CFR  0.104,  the  Deputy 
Administrator  hereby  amends  21  CFR 
parts  1301  and  1308  as  follows: 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.  822,  823,  824. 
871(b),  875.  877. 

2.  Section  1301.72  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b)  to  read  as  follows; 

1 301 .72    Physical  Security  controls  for 
non-practitioners;  narcotic  treatment 
programs  and  compounders  for  narcotic 
treatment  programs;  storage  areas. 

(a)  Schedules  I  and  II.  Raw  material, 
bulk  materials  awaiting  further 
processing,  and  finished  products 
which  are  controlled  substances  listed 
in  Schedule  I  or  II  (except  GHB  that  is 


manufactiued  or  distributed  in 
accordance  with  an  exemption  under 
section  505(i)  of  the  FFDCA  which  shall 
be  subject  to  the  requirements  of 
paragraph  (b)  of  this  section)  shall  be 
stored  in  one  of  the  following  secured 
areas: 


(b)  Schedules  III,  W  and  V.  Raw 
material,  bulk  materials  awaiting  further 
processing,  and  finished  products 
which  are  controlled  substances  listed 
in  Schedules  III,  IV,  and  V,  and  GHB 
when  it  is  manufactured  or  distributed 
in  accordance  with  an  exemption  imder 
section  505(i)  of  the  FFDCA,  shall  be 
stored  in  the  following  secure  storage 
areas: 


PART  1308— {AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811,  812,  871(b) 
unless  otherwise  noted. 

2.  Section  1308.11  is  amended  by 
redesignating  the  existing  paragraphs 
(e)(1)  through  (e)(2)  as  (e)(2)  through 
(e)(3)  and  by  adding  a  new  paragraph 
(e)(1)  to  read  as  follows: 

§1308.11     Schedule  I. 


(e)  *   *   * 

(1)  gamma-hydroxybutyric  acid  (some 
other  names  include  GHB;  gamma- 
hydroxybutyrate;  4-hydroxybutyrate; 
4-hydroxybutanoic  acid;  sodium 
oxybate;  sodium  oxybutyrate)  2010 


3.  Section  1308.13  is  amended  by 
redesignating  the  existing  paragraphs 
(c)(5)  through  (c)(ll)  as  (c)(6)  through 
(c)(12)  and  by  adding  a  new  paragraph 
(c)(5)  to  read  as  follows: 

§1308.13    Scheduling  III. 


(c)  *   *   * 

(5)  Any  drug  product  containing 
gamma  hydroxybutyric  acid,  includ- 
ing its  salts,  isomers,  and  salts  of 
isomers,  for  which  an  application  is 
approved  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic 
Act  2012 


Dated:  March  3,  2000. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[PR  Dor.  00-5925  Filed  3-10-00;  8:45  am] 

BILLING  CODE  4410-0»-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA44  &  GA36-9948a;  FRL-6547-4  ] 

Approval  and  Promulgation  of 
Revisions  to  the  Georgia  State 
Implementation  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Georgia  on  February  11,  1998,  and 
November  19,  1998.  The  February  11, 
1998,  revisions  update  references  to  the 
August  15,  1997,  version  of  Georgia's 
"Procedures  for  Testing  and  Monitoring 
Sources  of  Air  Pollutants"  manual.  The 
November  19,  1998,  revisions  adopt 
new  Permit  by  Rule  provisions  for 
several,  small  source  categories, 
including:  certain  types  of  fuel-burning 
equipment,  on-site  power  generation, 
concrete  mixing  plants,  hot  mix  asphalt 
plants,  cotton  girming  operations, 
coating  and/or  gluing  operations, 
printing  operations,  non-reactive  mixing 
operations,  fiberglass  molding  and 
forming  operations,  and  peanut/nut 
shelling  operations. 

For  these  categories  of  sources  that 
operate  below  the  major  source 
threshold,  the  rules  may  negate  the  need 
to  file  for  a  Part  70  Permit  (also  known 
as  a  "Title  V  Permit")  or  a  synthetic 
minor  permit. 

DATES:  This  direct  final  rule  is  effective 
May  12,  2000  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  April  12,  2000.  If  adverse  comment 
is  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni,  Air 
Planning  Branch,  Air,  Pesticides,  and 
Toxics  Management  Division,  EPA 
Region  4,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303. 

Copies  of  the  State's  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

EPA  Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  (To  make  an  appointment, 
please  contact  Michele  Notarianni 
at  404/562-9031.) 

Air  Protection  Branch,  Georgia 

Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International 


Parkway,  Suite  120,  Atlanta, 

Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notariaimi  at  404/562-9031  (or 
by  e-mail  at: 
notarianni.michele@epa.gov). 

SUPPLEMENTARY  INFORMATION: 

I.  Revisions  Approved  by  EPA 

The  EPA  is  approving  SIP  revisions  to 
Georgia's  Rules  for  Air  Quality  Control 
included  in  the  February  11, 1998,  and 
the  November  19, 1998,  submittals. 
Below  is  a  summary  of  the  approved 
revisions. 

Air  Quality  Control,  Rule  391-3-1 

•  Rule  391-3-1.02(3):  The  revision 
updates  the  reference  date  of 
Georgia's  "Procedures  for  Testing 
and  Monitoring  Sources  of  Air 
Pollutants"  manual  from  March  1, 
1997,  to  August  15,  1997. 

•  Rule  391-3-1.02(6):  The  revisions 
to  subparagraphs  {a)2.(v)(I), 
(a)2.(vii){I),  {a)2.(vii)(II)I,  and 
(b)l.(vi)  update  the  reference  date  of 
Georgia's  "Procedures  for  Testing 
and  Monitoring  Soiu-ces  of  Air 
Pollutants"  manual  from  March  1, 
1997,  to  August  15,  1997. 

•  Rule  391-3-l-.03(ll):  A  new 
paragraph,  (11),  is  added  to  adopt 
new  Permit  by  Rule  provisions  for 
the  following  1 1  small  source 
categories:  (1)  Fuel-burning 
equipment  burning  natural  gas/ 
liquid  petroleum  gasoline  (LPG) 
and/or  distillate  oil;  (2)  fuel-burning 
equipment  burning  natural  gas/LPG 
and/or  residual  oil;  (3)  on-site 
power  generation;  (4)  concrete 
mixing  plants;  (5)  hot  mix  asphalt 
plants;  (6)  cotton  ginning 
operations;  (7)  coating  and/or 
gluing  operations;  (8)  printing 
operations;  (9)  non-reactive  mixing 
operations;  (10)  fiberglass  molding 
and  forming  operations;  and  (11) 
peanut/nut  shelling  operations.  For 
these  categories  of  soiux:es  that 
operate  below  the  major  source 
threshold,  the  rules  may  negate  the 
need  to  file  for  a  Part  70  Permit  or    • 
for  a  synthetic  minor  permit. 
Facilities  in  these  categories  that 
have  potential  emissions  greater 
than  major  source  thresholds  even 
after  the  Permit  by  Rule  is  met  or 
are  not  able  to  meet  the  relevant 
conditions  established  in  the  Permit 
by  Rule  may  be  required  to  obtain 

a  Part  70  Permit.  A  more  detailed 
description  of  this  new  paragraph 
follows. 
—Rule  391-3-l-.03(ll)(a):  A  new 
subparagraph,  (a),  is  added  to 
identify  general  requirements  for 


sources  covered  by  the  Permit  by 
Rule.  Eligible  facilities  must  certify 
in  writing  to  the  Georgia  EPD  that 
they  can  comply  with  the  Permit  by 
Rule. 

—Rule  391-3-l-.03(ll)(b)l:  A  new 
subsection,  (b)l,  is  added  to 
establish  Permit  by  Rule  standards 
for  applicable  facilities  with  fuel- 
burning  equipment  burning  natural 
gas/LPG  and/or  distillate  oil. 
Applicable  facilities  must  meet  the 
following  conditions.  During  any  12 
consecutive  months,  facility  fuel 
usage  is  limited  to  900  million 
cubic  feet  of  natural  gas  (or  7.0 
million  gallons  of  LPG)  and  1.6 
million  gallons  of  distillate  oil 
except  in  the  counties  of  Cherokee, 
Clayton,  Cobb,  Coweta,  DeKalb, 
Douglas,  Fayette,  Forsyth.  Fulton, 
Gwinnett,  Henry,  Paulding,  and 
Rockdale  (13  county  ozone 
nonattainment  area),  where  fuel 
usage  is  limited  to  450  million 
cubic  feet  of  natural  gas  (or  3.5 
million  gallons  of  LPG)  and  800,000 
gallons  of  distillate  oil.  Monitoring 
and  record  keeping  requirements 
include  maintaining  a  log  of 
monthlv  fuel  usage. 

—Rule  391-3-l-.03(ll)(b)2:  A  new 
subsection.  {b)2,  is  added  to 
establish  Permit  by  Rule  standards 
for  applicable  facihties  with  fuel- 
burning  equipment  burning  natural 
gas/LPG  and/or  residual  oil. 
Applicable  facilities  must  meet  the 
following  conditions.  During  any  12 
consecutive  months,  annual  facility 
fuel  usage  is  limited  to  1,000 
million  cubic  feet  of  natural  gas  (or 
7.5  m.illion  gallons  of  LPG)  and 
400,000  gallons  of  residual  fuel  oil 
except  in  the  1 3  county  ozone 
nonattainment  area,  where  fuel 
usage  is  limited  to  400  million 
cubic  feet  of  natural  gas  (or  3.2 
million  gallons  of  LPG)  and  400,000 
gallons  of  residual  fuel  oil. 
Monitoring  and  record  keeping 
requirements  include  maintaining  a 
log  of  monthlv  fuel  usage. 

—Rule  391-3-l-.03(ll)(bl3:  A  new 
subsection,  (b)3.  is  added  to 
establish  Permit  by  Rule  standards 
for  applicable  facilities  that  operate 
fuel-burning  equipment  for  on-site 
power  generation.  Applicable 
facilities  must  meet  the  following 
conditions.  During  any  12 
consecutive  months,  a  facility's 
power  generation  is  limited  to  a 
total  of  no  more  than  6.7  million 
horsepower-hours  except  in  the  13 
county  ozone  nonattainment  area, 
where  the  total  is  no  more  than  3.35 
million  horsepower-hours. 
Monitoring  and  record  keeping 
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operations.  Applicable  facilities 
must  meet  the  monitoring  and 
record  keeping  requirements  and 
declare  which  of  the  four,  following 
options  will  be  met  to  operate 
under  the  Permit  by  Rule.  The 
options  are:  (1)  Consumption  of  any 
Volatile  Organic  Compound  (VOC) 
and/or  Hazardous  Air  Pollutant 
(HAP)  containing  materials  shall  be 
less  than  20,000  pounds  during  any 
12  consecutive  months;  (2)  usage  of 
coating,  gluing,  cleaning,  and 
washoff  materials  shall  be  less  than 
250  total  gallons  each  month;  (3) 
usage  of  coating,  gluing,  cleaning, 
and  washoff  materials  shall  be  less 
than  3,000  total  gallons  per  rolling 
12-month  period;  or  (4)  usage  of 
materials  containing  less  than  five 
tons  of  any  one  HAP  per  rolling  12- 
month  period,  less  than  12.5  tons  of 
any  combination  of  HAPs  per 
rolling  12-month  period,  less  than 
25  tons  of  VOC  per  rolling  12- 
month  period  for  sources  located  in 
the  13  county  ozone  nonattainment 
area,  and  less  than  50  tons  of  VOC 
per  rolling  12-month  period  for 
facilities  not  located  in  the  1 3 
county  ozone  nonattainment  area. 

-Rule  391-3-l-.03(l  lHb)8:  A  new 
subsection,  (b)8,  is  added  to 
establish  Permit  by  Rule  standards 
for  applicable  printing  operations, 
which  must  meet  the  following 
conditions  to  operate  under  the 
Permit  by  Rule.  The  consiunption  of 
any  VOC  and/or  HAP  emitting 
materials  (including  but  not  limited 
to  inks,  thirmers,  and  solvents)  by 
the  facility  is  limited  to  20,000 
pounds  during  any  12  consecutive 
months.  Monitoring  and  record 
keeping  requirements  include 
maintaining  a  log  of  the  monthly 
consumption  of  VOC  and/or  HAP 
containing  material. 

-Rule  391-3-l-.03(l  l)(b)9:  A  new 
subsection,  (b)9,  is  added  to 
establish  Permit  by  Rule  standards 
for  applicable  non-reactive  mixing 
operations,  which  must  meet  the 
following  conditions  to  operate 
under  the  Permit  by  Rule.  Materials 
mixed  are  limited  to  500  tons 
during  any  12  consecutive  months, 
mixing/blending  tanks  must  be 
equipped  with  lids,  mixing  tanks 
must  be  maintained  at  a 
temperature  of  less  than  150  degree 
Fahrenheit,  and  tank  lids  must  be 
closed  at  all  times  during  operation 
except  when  charging  raw 
materials,  retrieving  samples,  or 
discharging  finished  product. 
Monitoring  and  record  keeping 
requirements  include  maintaining  a 
monthly  log  of  materials  mixed. 


—Rule  391-3-l-.03(l  l)(b)10:  A  new 
subsection,  (b)10,  is  added  to 
establish  Permit  by  Rule  standards 
for  applicable  fiberglass  molding 
and  forming  operations,  which 
must  meet  the  following  conditions 
to  operate  under  the  Permit  by  Rule. 
During  any  12  consecutive  months, 
aimual  facility  material  usage  (i.e., 
the  combined  weight  of  polyester 
resin  and  gel  coat)  is  limited  to 
89,000  poimds  for  any  combination 
of  hand  and  spray  lay-up  operations 
or  120,000  pounds  for  spray  lay-up 
operations  only.  Monitoring  and 
record  keeping  requirements 
include  maintaining  a  log  of  the 
combined  monthly  usage  of 
polyester  resin  and  gel  coat. 

—Rule  391-3-l-.03(l  l)(b)l  1 :  A  new 
subsection,  (b)ll,  is  added  to 
establish  Permit  by  Rule  standards 
for  applicable  peanut/nut  shelling 
operations,  which  must  meet  the 
following  conditions  to  operate 
under  the  Permit  by  Rule.  During 
any  12  consecutive  months,  facility 
process  input  is  limited  to  130,000 
tons  of  unshelled  nuts  and  annual 
hours  of  operation  shall  not  exceed 
5,000  hours.  Monitoring  and  record 
keeping  requirements  include 
maintaining  a  log  of  the  monthly 
unshelled  peanuts/nuts  processed. 

n.  Final  Action 

The  EPA  is  approving  the 
aforementioned  changes  to  the  Georgia 
SIP  because  they  are  consistent  with 
Agency  policy  and  the  Clean  Air  Act  as 
amended  in  1990.  The  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
conunents  be  filed.  This  rule  will  be 
effective  May  12,  2000  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  April  12,  2000. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  mle  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  mle  will  be  effective  on  May  12, 
2000. 
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ni.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibihties  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 


to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988),  by  examining 
the  takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  imder 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
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this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  12,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  February  14,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble.  Part  52  of  chapter  I, 
title  40,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401  et  seq. 

Subpart— L— Georgia 

§52.570    [AMENDED] 

2.  jn  §52.570,  a.  Adding  in  numerical 
order  an  entry  for  "391-3-l-.03(ll)"  to 
the  table  in  paragraph  (c). 

b.  Revising  the  entries  for  "391-3-1- 
.02(3)",  and  "391-3-l-.02(6)"  in  the 
table  to  paragraph  (c). 

S  52.570    Mentmcation  of  plan. 


(c) 


State  citation 


Title/subject 


State  effective 
date 


EPA  approval 
date 


Explanation 


391-3-1-02(3)  ....; SampHng  

•                                                                 *  • 

391 -3-1 -.02(6)  , Source  Monitoring 

*                                 *  • 

391-3-1-03(11)  Permit  by  Rule  


12/25/97 


12/25/97 


12/25/97 


3/1 3«X) 


3/13A)0 


3/13/00 
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[FR  Doc.  00-538(  i 

BtLLING  CODE  6560-  50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  6( 
[AO-fRL-6549-^] 
RIN  2060-AF92 


Performance  for  New 

es:  Industrial- 
Irystltutional  Steam 


Standards  of 
Stationary 
Commercial-I 
Generating  Unhs 

agency:  Envirc  nmental  Protection 

Agency  (EPA). 

ACTION:  Final  r  lie;  corrections. 


7458),  we  pron. 
amendments  tc 


Filed  3-10-00;  8:45  am] 


summary:  On  F  ebruary  12,  1999  (64  FR 


ulgated  final  rule 
reduce  unnecessary 
reporting  and  r  3cordkeeping  burdens 
due  to  regulati(  ms  implementing  the 
Clean  Air  Act  (  :AA).  These  final  rule 
corrections  rel<  ting  to  standards  of 
performance  fo  r  industrial-commercial- 
institutional  sti  lam  generating  units 
serve  to  correc!  an  error  in  the  final  rule 
amendments  as  promulgated  on 
February  12,  l<i99, 
EFFECTIVE  DATE;  March  13,  2000. 
FOR  FURTHER  IN  FORMATION  CONTACT:  Fred 
L.  Porter,  Comliustion  Group,  Emission 
Standards  Divi  ;ion  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Trian  ?le  Park,  North  Cajrolina 
27711,  telepho  le  number:  (919)  541- 
5251,  facsimile:  (919)  541-5450, 
electronic  mail  address: 
porter.fred@epc  .gov. 

SUPPLEMENTARY  INFORMATION:  Section 
553  of  the  Adn  inistrative  Procedure 
Act,  5  U.S.C.  5  )3(b){B),  provides  that, 
when  an  agenc  y  for  good  cause  finds 
public  procedure  are 
unnecessary  or  contrary 
to  the  public  ir  terest,  the  agency  may 
issue  a  rule  wi  hout  providing  notice 
and  an  opportv  nity  for  public  comment. 
We  have  deteri  nined  that  there  is  good 
cause  for  makiig  today's  rule  final 
without  prior  \  roposal  and  opportunity 
for  comment  b  (cause  we  are  merely 
redesignating  c  ne  paragraph  and  then 

er  paragraph  which  had 
been  deleted  u  lintentionally.  Thus, 
notice  and  pul  lie  procedures  are 

a  id  we  find  that  this 
constitutes  goc  d  cause  under  5  U.S.C. 
553(b)(B). 


that  notice  anc 
impracticable. 


I.  What  Is  the 
Correction? 

On  February 
we  promulgate  d 
amendments  t( » 


tackground  for  the 


12,  1999  (64  FR  7458), 
a  number  of 
rules  under  40  CFR 


parts  51,  60,  61,  and  63,  to  reduce 
unnecessary  recordkeeping  and 
reporting  burdens  due  to  regulations 
implementing  the  CAA.  One  of  these 
amendments  was  to  add  paragraph  (s)  to 
§  60.49b,  Reporting  and  Recordkeeping 
Requirements,  Subpart  Db — Standards 
of  Performance  for  Industrial- 
Commercial-Institutional  Steam 
Generating  Units.  As  a  paragraph  (s) 
already  existed,  the  amendment 
unintentionally  replaced  the  existing 
paragraph  (s)  with  a  new  paragraph  (s). 

The  existing  paragraph  (s)  provided  a 
facility  specific  nitrogen  oxides 
standard  for  the  C.AOG  incinerator  at 
the  Cj^ec  hidustries,  Fortier  plant  in 
Westwego,  Louisiana.  By 
unintentionally  replacing  the  existing 
paragraph  (s)  with  a  new  paragraph  (s), 
this  facility  specific  nitrogen  oxides 
standard  was  mistakenly  deleted. 

To  have  avoided  this  error,  we  should 
have  designated  the  new  paragraph  (s) 
as  a  new  paragraph  (w).  Today's 
corrections  accomplish  this  as  follows. 

First,  we  amend  the  new  paragraph  (s) 
by  replacing  it  with  the  old  paragraph 
(s).  This  corrects  the  unintentional 
deletion  of  the  facility  specific  nitrogen 
oxides  standard  for  the  C.AOG 
incinerator  at  the  Cytec  Industries 
Fortier  plant  in  Westwego. 

Second,  we  amend  §  60.49b, 
Reporting  and  Recordkeeping 
Requirements,  by  adding  a  new 
paragraph  (w).  This  new  paragraph  (w) 
is  nothing  more  than  the  paragraph  (s) 
which  was  included  in  the  February  12, 
1999  action.  By  adding  it  as  paragraph 
(w),  we  correctly  implement  the 
February  12,  1999  action  to  reduce  the 
reporting  and  recordkeeping  burden. 

n.  What  Are  the  Impacts  Associated 
With  the  Corrections? 

This  action  consists  of  a  correction  of 
our  intent  at  the  time  of  promulgation 
of  the  February  12, 1999  amendments  to 
40  CFR  parts  51,  60,  61,  and  63.  The 
correction  has  no  impact. 

ni.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is,  therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  we  have  made  a  "good  cause" 
finding  that  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
601  et  seq.),  or  to  sections  202  and  205 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA)  (Public  Law  104-^).  In 
addition,  this  action  does  not 


significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999). 

This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant.  This  action 
does  not  involve  technical  standards; 
thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
The  EPA  has  complied  with  Executive 
Order  12630  (53  FR  8859,  March  15, 
1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  General's 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  The  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  March  29,  1996 
Federal  Register  document  (61  FR 
14029). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  Congressional  Review 
Act  if  the  agency  makes  a  good  cause 
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finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement  (5  U.S.C.  808(2)). 

As  stated  previously,  we  have  made 
such  a  good  cause  finding,  including  the 
reasons  therefore,  and  established  an 
effective  date  of  March  13,  2000.  The 
EPA  will  submit  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Nitrogen  oxides. 
Recordkeeping  and  reporting 
requirements. 

Dated:  March  2.  2000. 
Robert  Perciasepe, 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1,  part  60,  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  60— {AMENDED] 

1 .  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7601. 

Subpart  Db — Standards  of 
Performance  for  Industrial- 
Commercial-lnstitutional  Steam 
Generating  Units 

2.  Section  60.49b  is  amended  by 
revising  paragraph  (s)  and  adding 
paragraph  (w)  to  read  as  follows: 

§  60.49b    Reporting  and  recordkeeping 
requirements. 

***** 

(s)  Facility  specific  nitrogen  oxides 
standard  for  Cytec  Industries  Fortier 
Plant's  C.AOG  incinerator  located  in 
Westwego,  Louisiana: 

(1)  Definitions. 

Oxidation  zone  is  defined  as  the 
portion  of  the  C.AOG  incinerator  that 
extends  from  the  inlet  of  the  oxidizing 
zone  combustion  air  to  the  outlet  gas 
stack. 

Reducing  zone  is  defined  as  the 
portion  of  the  C.AOG  incinerator  that 
extends  from  the  burner  section  to  the 
inlet  of  the  oxidizing  zone  combustion 
air. 

Total  inlet  air  is  defined  as  the  total 
amount  of  air  introduced  into  the 


C.AOG  incinerator  for  combustion  of 
natural  gas  and  chemical  by-product 
waste  and  is  equal  to  the  siun  of  the  air 
flow  into  the  reducing  zone  and  the  air 
flow  into  the  oxidation  zone. 

(2)  Standard  for  nitrogen  oxides,  (i) 
When  fossil  fuel  alone  is  combusted,  the 
nitrogen  oxides  emission  limit  for  fossil 
fuel  in  §  60.44b(a)  applies. 

(ii)  When  natural  gas  and  chemical 
by-product  waste  are  simultaneously 
combusted,  the  nitrogen  oxides 
emission  limit  is  289  ng/J  (0.67  lb/ 
million  Btu)  and  a  maximiun  of  81 
percent  of  the  total  inlet  air  provided  for 
combustion  shall  be  provided  to  the 
reducing  zone  of  the  C.AOG  incinerator. 

(3)  Emission  monitoring,  (i)  The 
percent  of  total  inlet  air  provided  to  the 
reducing  zone  shall  be  determined  at 
least  every  15  minutes  by  measuring  the 
air  flow  of  all  the  air  entering  the 
reducing  zone  and  the  air  flow  of  all  the 
air  entering  the  oxidation  zone,  and 
compliance  with  the  percentage  of  total 
inlet  air  that  is  provided  to  the  reducing 
zone  shall  be  determined  on  a  3-hour 
average  basis. 

(ii)  The  nitrogen  oxides  emission  limit 
shall  be  determined  by  the  compliance 
and  performance  test  methods  and 
procedures  for  nitrogen  oxides  in 
§  60.46b(i). 

(iii)  The  monitoring  of  the  nitrogen 
oxides  emission  limit  shall  be 
performed  in  accordance  with  §  60.48b. 

(4)  Reporting  and  recordkeeping 
requirements,  (i)  The  owner  or  operator 
of  the  C.AOG  incinerator  shall  submit  a 
report  on  any  excursions  from  the  limits 
required  by  paragraph  (a)(2)  of  this 
section  to  the  Administrator  with  the 
quarterly  report  required  by  paragraph 
(i)  of  this  section. 

'  (ii)  The  owner  or  operator  of  the 
C.AOG  incinerator  shall  keep  records  of 
the  monitoring  required  by  paragraph 
(a)(3)  of  this  section  for  a  period  of  2 
years  following  the  date  of  such  record. 

(iii)  The  owner  of  operator  of  the 
C.AOG  incinerator  shall  perform^all  the 
applicable  reporting  and  recordkeeping 
requirements  of  this  section. 

***** 

(w)  The  reporting  period  for  the 
reports  required  under  this  subpart  is 
each  6  month  period.  All  reports  shall 
be  submitted  to  the  Administrator  and 
shall  be  postmarked  by  the  30th  day 
following  the  end  of  the  reporting 
period. 

(FR  Doc.  00-5797  Filed  3-10-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 
[FRL-6550-1]  • 

RIN  2050-AE74 

Amendments  to  the  List  of  Regulated 
Substances  and  Thresholds  for 
Accidental  Release  Prevention; 
Flammable  Substances  Used  as  Fuel 
or  Held  for  Sale  as  Fuel  at  Retail 
Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  modifying  its  chemical 
accident  prevention  regulations  to 
conform  to  the  fuels  provision  of  the 
recently  enacted  Chemical  Safety 
Information,  Site  Security  and  Fuels 
Regulatory  ReUef  Act  (Pub.  L.  106-40). 
In  accordance  with  the  new  law,  today's 
rule  revises  the  list  of  regulated 
flammable  substances  to  exclude  those 
substances  when  used  as  a  fuel  or  held 
for  sale  as  a  fuel  at  a  retail  facility.  EPA 
is  also  aimouncing  there  will  be  no 
further  action  on  a  previous  proposal 
concerning  flammable  substances,  since 
the  new  law  resolves  the  issue 
addressed  by  the  proposal. 
DATES:  Effective  March  13.  2000. 
ADDRESSES:  Docket.  Supporting  material 
used  in  developing  the  final  rule  is 
contained  in  Docket  No.  A-99-36.  The 
docket  is  available  for  public  inspection 
and  copying  between  8:00  am  and  5:30 
pm,  Monday  through  Friday  (except 
government  holidays)  at  EPA's  Air 
Docket,  Room  1500,  Waterside  Mall,  401 
M  Street,  SW,  Washington,  DC  20460; 
phone  number:  202-260-7548.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Breeda  Reilly,  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania  Ave, 
NW  (5104),  Washington,  DC  20460, 
(202)  260-0716. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introduction  a  id  Background 

A.  Statutory  Aut  lority 

This  rule  is  be  ng  issued  under 
section  112{r)  of  the  Clean  Air  Act 
(CAA)  as  amendi  sd  by  the  Chemical 
Safety  Informatiin,  Site  Security  and 
Fuels  Regulatoryj  Relief  Act  (the  Act), 
which  President  Clinton  signed  into  law 
on  August  5. 19?  9.  Section  2  of  the  Act 
immediately  removed  EPA's  authority 
to  "list  a  flammable  substance  when 
used  as  a  fuel  or  beld  for  sale  as  a  fuel 
at  a  retail  facility  *   *  *  solely  because 
of  the  explosive  3r  flammable  properties 
of  tho  substance,  unless  a  fire  or 
explosion  causec  by  the  substance  will 
result  in  acute  a<  verse  health  effects 
from  human  exp  jsure  to  the  substance, 
including  the  lui  jumed  fuel  or  its 
combustion  bypi  oducts,  other  than 
those  caused  by  the  heat  of  the  fire  or 

plosion." 

is  "retail  facility"  as  "a 
at  which  more  than 
one-half  of  the  ii  icome  is  obtained  from 
direct  sales  to  en  d  users  or  at  which 
more  than  one-h  ilf  of  the  fuel  sold,  by 
volume,  is  sold  tiirough  a  cylinder 
exchange  progran." 

B.  Background  o  n  Chemical  Accident 
Prevention  Regu  ations 

CAA  section  11 2  (r)  contains 
requirements  foi  the  prevention  and 
mitigation  of  acqidental  chemical 
releases.  The  focus  is  on  those 
chemicals  that  p  ose  the  greatest  risk  to 
public  health  an  d  the  environment  in 
the  event  of  an  accidental  release. 
Section  112(r)(3  mandates  that  EPA 
identify  at  least  LOO  such  chemicals  and 
promulgate  a  list  of  "regulated 
substances"  with  threshold  quantities. 
Section  11 2{r){  7  directs  EPA  to  issue 
regulations  requ  iring  stationary  sources 
that  contain  moi  e  than  a  threshold 
quantity  of  a  reg  ulated  substance  to 
develop  and  im  dement  a  risk 
management  pn  gram  and  submit  a  risk 
management  ph  n  (RMP). 


EPA  promulgated  the  initial  list  of 
regulated  substances  on  January  31, 
1994  (59  FR  4478)  (the  "List  Rule").  The 
Agency  identified  two  categories  of 
regulated  substances — toxic  and 
flammable — and  listed  substances 
accordingly.  EPA  included  77  chemicals 
on  the  toxic  substances  list  based  on 
each  chemical's  acute  toxicity  and 
several  other  factors — the  chemical's 
physical  state,  physical/chemical 
properties  and  accident  history — 
relevant  to  the  likelihood  that  an 
accidental  release  of  the  chemical 
would  lead  to  significant  offsite 
consequences.  The  Agency  also  placed 
63  substances  on  the  flammable 
substances  list,  including  vinyl 
chloride,  a  substance  mandated  for 
listing  by  Congress.  EPA  selected 
chemicals  for  the  flammable  substances 
list  based  on  their  flammability  rating 
and  the  other  factors  related  to 
likelihood  of  significant  offsite 
consequences. 

Of  the  originally  listed  substances,  14 
met  the  criteria  for  both  toxic  and 
flammable  substances  (arsine,  cyanogen 
chloride,  diborane,  ethylene  oxide, 
formaldehyde,  furan,  hydrocyanic  acid, 
hydrogen  selenide,  hydrogen  sulfide, 
methyl  chloride,  methyl  mercaptan, 
phosphine,  propyleneimine,  and 
propylene  oxide).  EPA  placed  these  14 
substances  on  only  the  toxic  substances 
list,  because  their  toxicity  poses  the 
greater  threat  to  human  health  and  the 
environment. 

Following  promulgation  of  the  List 
Rule,  EPA  issued  a  rule  establishing  the 
accidental  release  prevention 
requirements  on  Jvme  20,  1996  (61  FR 
31668)  ("the  RMP  Rule").  Together 
these  rules  are  codified  at  40  CFR  part 
68. 

In  accordance  with  section  112(r){7), 
the  RMP  rule  requires  that  any 
stationary  source  with  more  than  a 
threshold  quantity  of  a  regulated 
substance  in  a  process  develop  and 
implement  a  risk  management  program 
and  submit  an  RMP  describing  the 
source's  program  as  well  as  its  five-year 
accident  history  and  potential  offsite 
consequences.  The  rule  further  provides 
that  RMPs  be  submitted  by  Jime  21, 
1999  for  sources  with  more  than  a 
threshold  quantity  of  a  regulated 
substance  in  a  process  by  that  date,  or 
within  a  specified  time  of  the  source 
first  exceeding  the  applicable  threshold. 

EPA  has  amended  the  List  and  RMP 
Rules  several  times.  On  August  25, 1997 
(62  FR  45132),  EPA  amended  the  List 
Rule  to  change  the  listed  concentration 
of  hydrochloric  acid.  On  January  6, 1998 
(63  FR  640),  EPA  again  amended  the 
List  Rule  to  delist  Division  1.1 
explosives  (classified  by  the  Department 


of  Transportation  (DOT)),  to  clarify 
certain  provisions  related  to  regulated 
flammable  substances,  and  to  clarify  the 
transportation  exemption.  EPA 
amended  the  RMP  Rule  on  January  6, 
1999  (64  FR  964)  to  add  several 
mandatory  and  optional  RMP  data 
elements,  to  establish  procedures  for 
protecting  confidential  business 
information,  to  adopt  a  new  industry 
classification  system  and  to  make 
technical  corrections  and  clarifications. 
EPA  also  amended  the  RMP  Rule  on 
May  26,  1999  (64  FR  28696)  to  modify 
the  requirements  for  conducting  worst 
case  release  scenario  analyses  for 
flammable  substances  and  to  clarify  its 
interpretation  of  CAA  sections  112(1) 
and  112(r)(ll)  as  they  relate  to  DOT 
requirements  under  the  Federal 
Hazardous  Transportation  Law. 

n.  Discussion  of  Modification 

A.  Affected  Substances 

The  new  Act  provides  that  EPA  shall 
not  list  a  flammable  substance  when 
used  as  a  fuel,i  or  held  for  sale  as  a  fuel 
at  a  retail  facility  solely  because  of  its 
explosive  or  flammable  properties, 
except  under  certain  circumstances.  The 
purpose  of  today's  rule  is  to  revise  the 
List  Rule  as  needed  to  conform  to  the 
Act. 

As  described  above,  the  List  Rule 
ciurently  contains  two  lists — one  of 
toxic  substances  and  one  of  flammable 
substances.  The  toxic  substances  list 
contains  those  chemicals  that  meet  the 
criteria  listing  as  toxic  substances,  even 
if  they  also  meet  the  criteria  for  listing 
as  flammable  substances.  Accordingly, 
every  chemical  on  the  toxic  substances 
list  was  listed  for  its  toxicity  at  least  and 
not  solely  because  of  its  explosive  or 
flammable  properties.  The  substances 
on  the  toxics  list  are  thus  not  affected 
by  the  new  Act. 

The  substances  on  the  flammables 
list,  on  the  other  hand,  are  listed 
"solely"  because  they  meet  a  certain 
flammabihty  rating,  taking  other  risk 
factors  into  account.  In  deciding  what 
flammable  substances  to  list,  EPA 
concentrated  on  those  substances  that 
have  the  potential  to  result  in  significant 
offsite  consequences.  Accidents 
involving  flammable  substances  may 
lead  to  vapor  cloud  explosions,  vapor 
cloud  fires,  boiling  liquid  expanding 
vapor  explosions  (BLEVEs),  pool  fires, 
and  jet  fires,  depending  on  the  type  of 
substance  involved  and  the 


'  EPA  has  received  a  number  of  questions  as  to 
whether  the  fuel  use  exclusion  is  available  only  to 
retail  facilities.  EPA  believes  that  the  statute  and 
legislative  history  are  clear  that  the  fuel  use 
exclusion  is  available  to  any  facility  that  uses  a 
flammable  substance  as  a  fuel. 
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circumstances  of  the  accident. 
Historically,  flammable  substance 
accidents  having  significant  offsite 
impacts  involved  either  vapor  cloud 
explosions  at  refineries  and  chemical 
plants,  or  BLEVEs  at  sources  storing 
large  quantities  of  flammable 
substances.  Vapor  cloud  explos'ions 
produce  blast  waves  that  potentially  can 
cause  offsite  damage  and  kill  or  injure 
people.  High  overpressure  levels  can 
cause  death  or  injury  as  a  direct  result 
of  an  a  explosion;  such  effects  generally 
occiu  close  to  the  site  of  an  explosion. 
People  can  also  be  killed  or  injured 
because  of  indirect  effects  of  the  blast 
(e.g.,  collapse  of  buildings,  flying  glass 
or  debris);  these  effects  Ccin  occur  farther 
from  the  site  of  the  blast. 

By  contrast,  the  effects  of  vapor  cloud 
fires,  in  which  the  vapor  cloud  bums 
but  does  not  explode,  are  limited 
primarily  to  the  area  covered  by  the 
burning  cloud.  BLEVEs,  which  generally 
involve  the  rupture  of  a  container,  can 
cause  container  fragments  to  be  thrown 
substantial  distances;  such  fragments 
have  the  potential  to  cause  damage  and 
injury. 

Thermal  radiation  is  the  primary 
hazard  of  pool  and  jet  fires.  The 
potential  effects  of  thermal  radiation 
generally  do  not  extend  for  as  great  a 
distance  as  those  of  blast  waves  and  are 
related  to  the  duration  of  exposure; 
people  at  some  distance  from  a  fire 
would  likely  be  able  to  escape. 

Based  on  this  analysis  ana  available 
accident  history  data,  the  Agency 
concluded  that  vapor  cloud  explosions 
and  BLEVEs  pose  the  greatest  potential 
hazard  from  flammable  substances  to 
the  public  and  environment.  For 
piuposes  of  the  List  Rule,  EPA 
consequently  focused  on  those 
chemicals  with  the  potential  to  result  in 
vapor  cloud  explosions  or  BLEVEs  in 
the  event  of  an  accidental  release.  The 
Agency  determined  that  chemicals 
meeting  the  highest  flammability  rating 
of  the  National  Fire  Protection  Agency 
(NFPA)  had  this  potential  and  used  that 
rating  as  the  principal  criterion  for 
including  chemicals  on  the  flammable 
substances  list. 

The  other  factors  EPA  considered  in 
listing  flammable  substances — physical 
state,  physical/chemical  properties  and 
accident  history — all  relate  to  a 
chemical's  potential  to  be  accidentally 
released  in  a  way  that  could  lead  to  a 
vapor  cloud  explosion  or  BLEVE.  In 
short,  the  Agency  included  chemicals 
on  the  flammable  substances  list 
"solely"  because  of  their  explosive 
potential,  a  basis  now  disallowed  by  the 
new  Act  for  flammable  substances  when 
used  as  a  fuel  or  held  for  sale  as  a  fuel 
at  a  retail  facility. 


The  new  Act  nevertheless  allows  EPA 
to  list  a  flammable  substance  when  used 
as  a  fuel,  or  held  for  sale  as  a  fuel  where 
a  fire  or  explosion  caused  by  the 
substance  will  result  in  acute  adverse 
health  effects  from  human  exposure  to 
the  substance  or  its  combustion 
byproducts.  EPA  believes,  however,  that 
no  listed  substances  on  the  flammable 
substances  list  is  a  candidate  for  this 
exception.  As  noted  above,  flammable 
substances  that  meet  the  listing  criteria 
for  toxic  substances  are  on  the  toxic 
substances  list  only.  Therefore,  none  of 
the  chemicals  on  the  flammable 
substances  list  will  qualify  for  the 
exception  based  on  acute  health  effects 
from  exposure  to  the  substance  itself. 

Further,  combustion  byproducts  are 
generally  not  relevant  to  listing 
flanunable  substances.  For 
hydrocarbons,  including  the  listed 
flammable  substances  commonly  used 
as  fuels,  typical  combustion  products 
include  water  vapor,  carbon  dioxide, 
carbon  monoxide,  and  relatively  small 
amounts  of  other  oxidized  inorganic 
substances  and  do  not  meet  the  listing 
criteria  for  toxic  substances.  Several 
other  listed  flammable  substances  may 
result  in  combustion  byproducts  that 
meet  the  listing  criteria  for  toxic 
substances,  but  these  substances  are  not 
commonly  used  as  fuels.  Further,  any 
toxic  combustion  byproducts  will  be  a 
fraction  of  the  total  mass  and  not  likely 
to  exceed  the  applicable  threshold  for 
coverage  by  the  RMP  rule.  Quantities 
below  the  threshold  are  unlikely  to  have 
significant  offsite  consequences. 

For  these  reasons,  EPA  believes  that 
none  of  the  listed  flammable  substances 
meet  the  new  statute's  test  for  listing 
fuels.  Consequently,  all  of  the  listed 
flammable  substances  are  potentially 
affected  by  the  Act. 

B.  Use  or  Sale  as  a  Fuel 

The  Act  prohibits  the  listing  of 
flammable  substances  "when  used  as  a 
fuel  or  held  for  sale  as  a  fuel  at  a  retail 
facility."  In  limiting  EPA's  authority  to 
list  flammable  substances  used  as  a  fuel, 
or  sold  as  a  fuel  at  retail  facilities. 
Congress  sought  greater  consistency 
between  the  RMP  program  and  the 
Process  Safety  Management  (PSM) 
Standard  implemented  by  the 
Occupational  Health  and  Safety 
Administration  (OSHA).  OSHA's  PSM 
Standard  is  the  workplace  counterpart 
of  EPA's  RMP  program.  PSM 
requirements  protect  workers  from 
accidental  releases  of  highly  hazardous 
substances  in  the  workplace,  while  the 
RMP  rule  protects  the  public  and 
environment  from  the  offsite 
consequences  of  those  releases. 


The  PSM  and  RMP  programs  are 
similar  in  many  ways,  covering  mostly 
the  same  chemicals.  Establishments 
subject  to  the  PSM  Standard  must 
comply  with  the  prevention  program 
requirements  which  are  the  same  as  the 
RMP  rule's  Program  3  requirements 
(subpart  D  of  the  Part  68  regulations). 
However,  OSHA  provides  an  exemption 
from  the  PSM  Standard  for  hydrocarbon 
fuels  used  solely  for  workplace 
consumption  as  a  fuel  (e.g.,  propane 
used  for  comfort  heating),  if  such  fuels 
are  not  part  of  a  process  containing 
another  highly  hazardous  chemical 
covered  by  the  standard.  It  also  exempts 
such  substances  when  sold  by  retail 
facilities. 

The  two  prongs  of  the  limitation  on 
EPA's  authority  to  list  flammable 
substances  (i.e..  use  as  a  fuel  or  held  for 
sale  as  a  fuel  by  a  retail  facility)  largely 
follow  the  OSHA  exemptions  relating  to 
fuel.  EPA  will  therefore  look  to  OSHA 
precedent  and  coordinate  with  OSHA  in 
interpreting  and  applying  the 
limitations  to  the  extent  they  parallel 
OSHA's  exemptions.  For  example,  the 
new  Act  does  not  define  the  term 
"fuel,"  but  OSHA  has  given  "fuel"  its 
ordinary  meaning  in  applying  the  PSM 
fuel-related  exemptions.  Webster's 
Ninth  New  Collegiate  Dictionary-  (1990) 
defines  fuel  as  "a  material  used  to 
produce  heat  or  power  by  burning,"  and 
EPA  has  no  reason  to  believe  that  "fuel" 
as  used  by  the  new  Act  should  be 
defined  differently. 

Using  the  ordinary  meaning  of  fuel, 
EPA  reviewed  the  chemicals  on  its 
flammable  substances  list  to  determine 
which  are  used  as  fuel.  Several  of  the 
listed  substances  are  typically  used  as 
fuel,  including  propane,  liquified 
petroleum  gas  (propane  and/or  butane 
often  with  small  amounts  of  propylene 
and  butylene);  hydrogen;  and  gaseous 
natural  gas  (methane).  EPA  is  aware  of 
the  possibility  of  other  flammable 
substances  being  used  as  a  fuel  in 
particular  circumstances.  The  following 
is  a  list  of  regulated  flammable 
substances  that  EPA  believes  have  been 
used  as  a  fuel. 

Table  1  .—List  of  Common  Fuels 


Chemical  name 


Acetylene  [Ethyne] 

Butane  

1-Butene  

2-Butene  

Butane  

2-Butene-cis 

2-Butene-trans  [2-Butene,  (E)] 

Ethane  

Ethylene  [Ethene]  

Hydrogen  


CAS  No. 


74-86-2 

106-97-8 

106-98-9 

107-01-7 

25167-67-3 

590-18-1 

624-64-6 

74-84-0 

74-65-1 

1333-74-0 
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Table  1.— List 


OF  Common  Fuels— 
Cbntinued 


Chemical  n  ime 


Isobutane  [Propani 
2-methyl-]  

Isopentane  [Butane 
2-methyl-]  

Methane 

Pentane  

1-Pentene  

2-Pentene.  (E)- 

2-Pentene,  (Z)- 

Propane  

Propylene 


Instead,  EPA  has 
part  68,  Subpart 
substances)  that 


for  sale  as  a  fuel 
the  list  of  regula 
Agency  has  also 
of  the  flammabh 
version  lists  the 


indicate  that  an) 
when  used  as  a 
a  fuel  at  a  retail 
from  the  list. 

As  previously 
deBnes  a  "retail 
source  at  which 


CAS  No. 


75-28-5 

78-78-4 
74-82-8 
109-66-0 
109-67-1 
646-04-8 
627-20-3 
74-98-6 
115-07-1 


At  the  same  tii  ae.  all  of  the  substances 
listed  above  are   ometimes  used  as 
feedstock  chemi  :als  instead  of  fuel. 

i  ted  flammable 
substance  has  th  ?  potential  to  be  used 
as  fuel,  since  it  r  lay  be  burned  to  create 
heat  or  power.  C  jnsequently,  the  List 
Rule  cannot  be  c  anformed  to  the  new 
law  by  deleting  (articular  chemicals 
from  the  flamma  Die  substances  list. 

added  a  provision  to 
F  (listing  regulated 
:  excludes  flammable 


substances  wher  used  as  a  fuel,  or  held 


at  a  retail  facility  from 
ed  substances.  The 
annotated  both  versions 
substances  list  (one 
substances 
alphabetically,  t  le  other  by  Chemical 
Abstract  Service] (CAS)  number)  to 

flammable  substance, 
uel,  or  held  for  sale  as 
acility,  is  excluded 


mentioned,  the  Act 
facility"  as  a  stationary 
more  than  one-half  of 
the  income  is  ob  tained  from  direct  sales 
to  end  users  or  a  t  which  more  than  one- 
half  of  the  fuel  s  )ld,  by  voliune,  is  sold 
through  a  cylinder  exchange  program. 


The  income  test 


portion  of  the 


exemption,  and 
facilities  that  do 
exemption,  and 


definition  follov  s  the  definition  of 
'retail  facility"  ised  by  the  OSHA  in 
enforcing  its  PS  A  Standard  (OSHA 
Directive  CPL2-  2.45A  CH-1 -Process 
Safety  Managem  ent  of  Highly 
Hazardous  Cher  licals — Compliance 

ilnforcement 
Procedures):  "ai  establishment  that 
would  otherwis(  i  be  subject  to  the  PSM 
standard  at  whi<  h  more  than  half  of  the 
income  is  obtairjed  from  direct  sales  to 
end  users." 
The  effect  of  t  le  income  test  portion 
retail  facility  definition 
ef  to  the  same  facilities 


of  the  new  Act's 
is  to  provide  rel 
that  qualify  for  (j)SHA's  retail  facility 


conversely,  to  require 
not  quality  for  OSHA's 
thus  are  subject  to  the 


PSM  program,  ti  •  also  be  subject  to  the 


RMP  program,  provided  no  other 
exemption  applies.  EPA  will 
consequently  coordinate  its 
interpretation  and  application  of  the 
income  test  portion  of  the  retail  facility 
definition  with  OSHA. 

The  second  portion  of  the  retail 
facility  definition — concerning  cylinder 
exchange  programs — goes  beyond  that 
developed  by  OSHA  and  so  provides 
greater  relief  than  the  OSHA  retail 
facility  exemption.  In  general,  cylinder 
exchange  programs  represent  a  link 
between  major  retailers  (for  example, 
hardware  stores,  home  centers  and 
convenience  stores)  and  propane 
distributors.  The  retailer  typically 
provides  space  outdoors  and  manages 
transactions  with  end  users  such  as 
homeowners:  the  propane  distributor 
typically  provides  racks,  filled 
cylinders,  promotional  materials,  and 
training  to  the  retailer's  employees. 
Propane  distributors  may  have  several 
markets,  including  cylinder  exchange; 
temporary  heat  diuing  construction; 
commercial  cooking,  heating,  and  water 
heating;  fuel  to  power  vehicles,  forklifts, 
and  tractors;  agricultural  drying  and 
heating;  and  others. 

For  propane  or  other  fuel  distributors 
which  meet  the  definition  of  retail 
facility  through  either  dfrect  sales  to  end 
users  or  a  cylinder  exchange  program, 
the  fuel  they  hold  is  no  longer  covered 
by  the  RMP  rule.  For  propane  or  other 
fuel  distributors  that  do  not  meet  the 
definition,  the  fuel  they  hold  is  not 
exempted  from  the  RMP  rule  by  the  new 
law  or  today's  action.  EPA  has  added  to 
part  68  a  definition  of  "retail  facility" 
that  mirrors  the  statutory  definition. 

m.  Previous  Actions  Related  to  Fuels 

A.  Previous  Proposed  Rule  and 
Administrative  Stay 

After  promulgating  the  RMP  rule,  EPA 
became  aware  that  a  significant  number 
of  small,  commercial  sources  use 
regulated  flammable  substances, 
particularly  propane,  as  fuel  in 
quantities  in  excess  of  the  applicable 
threshold  quantity  (10.000  lbs  in  a 
process).  As  a  result,  these  small 
sources,  including  farms,  restaurants, 
hotels,  and  other  conunercial 
operations,  were  covered  by  the  RMP 
requirements.  Many  of  these  sources  are 
in  Tuial  locations  where  accidental 
releases  are  less  likely  to  have 
significant  offsite  consequences.  In  light 
of  the  purpose  of  section  112(r) — to 
focus  comprehensive  accident 
prevention  requirements  on  the  most 
potentially  dangerous  sources — EPA 
reexamined  whether  farms  and  other 
small  fuel  users  should  be  covered  by 
the  RMP  rule. 


On  May  28,  1999,  EPA  issued  a 
proposed  amendment  to  the  List  Rule  to 
create  an  exemption  from  threshold 
quantity  determinations  for  processes 
containing  67,000  pounds  or  less  of  a 
listed  flammable  hydrocarbon  fuel  (64 
FR  29171).  EPA  estimated  that  the 
proposed  amendment,  if  promulgated, 
would  reduce  the  universe  of  regulated 
sources  from  69.485  to  50,300.  At  the 
same  Ume  (64  FR  29167).  EPA 
published  a  temporary  stay  of  the 
effectiveness  of  the  RMP  rule  for  those 
sources  that  would  be  exempted  under 
the  proposal.  This  stay,  which  expired 
on  December  21, 1999,  was  in  addition 
to,  and  did  not  affect,  a  stay  of  the  rule 
for  propane  processes  entered  by  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  (See  Litigation  and  Court  Stay). 

While  EPA  was  seeking  comment  on 
the  proposed  rule.  Congress  also  studied 
the  fuel  issue  and  considered  ways  to 
provide  regulatory  relief  to  fuel  users 
and  retailers.  Congress  was  concerned 
that  the  RMP  rule  placed  a  significant 
regulatory  burden  on  facilities  that  were 
not  previously  covered  by  the  OSHA 
PSM  Standard.  Congress  decided  to 
amend  section  112(r)  of  the  CAA  to 
remove  EPA's  authority  to  list  any 
flammable  substance  when  used  as  a 
fuel,  or  held  for  sale  as  a  fuel  at  a  retail 
facility,  except  under  specified 
circumstances. 

While  the  new  law  and  EPA's 
proposed  rule  and  temporary  stay  all 
offer  regulatory  relief  with  respect  to 
fuels,  the  new  law  reaches  farther  than 
EPA's  actions.  The  new  law  provides 
relief  for  all  fuels,  not  just  hydrocarbon 
fuels.  It  also  removes  fuels  from  the 
RMP  program  regardless  of  the  amount 
a  stationary  source  uses  or  holds  for 
retail  sale,  whereas  EPA's  proposal  and 
stay  only  affects  sources  having  no  more 
than  67,000  lbs  of  fuel  in  a  process.  The 
new  law  does  limit  relief  for  fuel  sellers 
to  fuel  retailers,  whereas  EPA's  stay 
does  not  distinguish  between  types  of 
fuel  sellers.  However.  EPA  believes  that 
virtually  no  fuel  wholesaler  qualifies  for 
the  Agency's  stay  because  wholesalers 
typically  hold  fuel  in  quantities  far 
greater  than  67,000  lbs.  Even  if  a  few 
wholesalers  would  have  benefitted  from 
EPA's  proposed  rule,  the  Agency 
believes  that  Congress  has  addressed  the 
issue  of  how  to  provide  regulatory  relief 
to  fuel  users  and  sellers,  and  that  EPA 
should  thus  implement  Congress' 
approach  without  making  exceptions  to 
it. 

Therefore,  EPA  is  today  withdrawing 
the  proposed  rule  as  it  takes  final  action 
to  amend  the  List  Rule  to  conform  to  the 
new  law.  As  previously  mentioned, 
EPA's  temporary  stay  of  effectiveness 
expired  on  December  21. 1999. 
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B.  Litigation  and  Court  Stay 

Following  promulgation  of  the  RMP 
rule  in  1996,  several  petitions  for 
judicial  review  of  the  rule  were  filed, 
including  one  by  the  National  Propane 
Gas  Association  (NPGA).  At  NPGA's 
request,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  entered 
a  temporary  stay  of  the  RMP  rule  as  it 
applies  to  propane  (Chlorine  Institute  v. 
Environmental  Protection  Agency,  No. 
96-1279,  and  consolidated  cases  (Nos. 
96-1284,  96-1288,  and  96-1290),  Order 
of  April  27,  1999).  The  judicial  stay 
meant  that  any  stationary  source,  or 
process  at  a  stationary  source,  subject  to 
the  RMP  rule  only  by  virtue  of  propane 
was  not  subject  to  the  RMP  rule 
requirements,  including  those  calling 
for  a  hazfud  assessment,  accident 
prevention  program,  emergency 
response  planning,  and  submission  of 
(or  inclusion  in)  an  RMP  by  June  21, 
1999. 

On  Jan.  5,  2000,  the  Court  lifted  its 
temporary  stay  in  response  to  a  joint 
motion  by  EPA  and  NPGA  to  dismiss 
the  case  and  lift  the  stay.  As  of  that  date, 
part  68,  as  revised  by  the  Act,  is  in  effect 
with  respect  to  any  facility  having  more 
than  the  10,000  pounds  of  propane  in  a 
process  unless  the  facility  uses  the 
propane  as  a  fuel  or  sells  the  propane 
as  a  retail  facility.  Facilities  that  use 
propane  in  their  manufacturing 
processes  or  hold  propane  for  purposes 
other  than  on-site  fuel  use  at  a  non-retail 
facility  must  immediately  come  into 
compliance  with  Section  112{r)  of  the 
CAA. 

IV.  RMP's  Submitted  Prior  to  Today's 
Action 

EPA  has  received  about  1,966  RMP's 
that  address  one  or  more  of  the  19  listed 
flammable  substances  that  EPA  has 
identified  as  likely  to  be  used  as  a  fuel. 
EPA  cannot  unilaterally  delete  any  of 
the  RMP's  submitted  for  flammable 
substances  from  the  RMP  database, 
however,  because  the  determination  of 
whether  a  facility  is  eligible  for  the 
exclusion  is  based  on  information 
which  is  not  reported  to  EPA,  namely, 
whether  a  facility  uses  the  flammable 
substance  as  a  fuel  or  holds  it  for  retail 
sale.  Instead,  EPA  plans  to  send  a  letter 
to  each  of  the  1 ,966  facilities  to  notify 
them  of  the  exclusion,  to  ask  them  to 
evaluate  their  eligibility  for  the 
exclusion,  and  to  describe  the  process 
the  facilities  should  use  to  request  a 
withdrawal  of  or  to  update  these  RMP's. 

For  about  950  of  the  1,966  RMP's  that 
rbported  a  potential  flammable  fuel, 
only  one  chemical  is  reported.  For  these 
cases,  the  facilities  will  be  asked  to 
evaluate  whether  they  qualify  for  the 


exclusion  based  on  use  or  retail  sales.  If 
they  determine  that  they  do  not  qualify, 
no  further  action  is  required.  If  they 
determine  that  they  do  qualify,  they 
may  request  that  EPA  withdraw  their 
submission  and  EPA  will  delete  it  from 
the  RMP  database.  Facilities  will  have 
the  option  of  using  the  form  that  EPA 
developed  to  facilitate  the  withdrawal 
or  simply  stating  their  request  in  a 
letter.  Alternatively,  facilities  can  leave 
the  RMP  as  a  voluntary  submission  in 
the  database  and  need  not  take  further 
action. 

The  balance  of  the  RMP's  reported 
more  than  one  substance.  About  200 
RMP's  reported  a  toxic  chemical 
substance  in  addition  to  the  potential 
flammable  fuel.  For  these  cases,  the 
facilities  will  be  asked  to  evaluate 
whether  their  flammable  substance 
qualifies  for  the  exclusion  based  on  use 
or  retail  sales.  If  they  determine  that 
they  do  not  qualify,  no  further  action  is 
required.  If  they  determine  that  they  do 
qualify,  they  may  resubmit  their  RMp, 
reporting  only  on  the  toxic  substances. 
Alternatively,  facilities  can  leave  the 
original  RMP  including  the  flammable 
fuel  submission  in  the  database  and 
need  not  take  further  action. 

About  745  RMP's  reported  multiple 
flammable  substances.  For  these  cases, 
the  facilities  will  be  asked  to  evaluate 
whether  each  reported  flanunable 
substance  qualifies  for  the  exclusion 
based  on  use  or  retail  sales.  If  they 
determine  that  none  of  their  reported 
flammable  substances  qualify,  no 
further  action  is  required.  If  they 
determine  that  all  of  the  reported 
substances  qualify,  they  may  request 
that  EPA  withdraw  their  submission 
and  EPA  will  delete  it  ft-om  the  RMP 
database.  Facilities  will  have  the  option 
of  using  the  formal  withdrawal  process 
or  simply  sending  a  letter.  Alternatively, 
facilities  can  leave  the  RMP  as  a 
voluntary  submission  in  the  database 
and  need  not  take  further  action.  If  they 
determine  that  only  some  of  the 
flammable  substances  reported  qualify, 
they  will  need  to  check  their  flammable 
worst  case  scenario  and  off-site 
consequence  analysis  (OCA).  If  their 
original  worst  case  analysis  is  based  on 
a  flanunable  substance  that  is  excluded, 
the  facility  should  revise  their  RMP  to 
provide  appropriate  OCA.  Within  its 
enforcement  discretion,  EPA  plans  to 
treat  this  similarly  to  the  existing 
requirement  to  revise  RMP's  within  6 
months  of  a  process  change,  giving 
faciUties  6  months  to  revise  their  RMP's. 
If  their  original  worst  case  analysis  is 
based  on  a  flammable  substance  that  is 
not  excluded,  the  facility  won't  need  to 
update  their  RMP,  except  as  part  of  the 
regular  reporting  cycle. 


V.  Rationale  for  Issuance  of  Rule 
Without  Prior  Notice 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b){B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  pubUc  comment. 

EPA  is  taking  this  action  without 
prior  notice  and  opportunity  to 
comment.  As  previously  mentioned, 
section  2  of  the  new  Act,  which  took 
effect  on  August  5. 1999,  immediately 
removed  EPA's  authority  to  list 
flanmiable  substances  when  used  as  a 
fuel,  or  held  for  sale  as  a  fuel  at  a  retail 
facility.  Consequently.  EPA's  regulation 
containing  the  list  of  regulated 
substemces  subject  to  the  RMP  rule 
needs  to  be  modified  to  reflect  the  new 
law. 

EPA  has  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  the  Agency  is 
codifying  legislation  which  focuses 
clearly  on  a  particular  set  of  regulations 
and  requires  little  interpretation  by  the 
Agency.  In  addition,  EPA  believes  it  is 
in  the  public  interest  to  issue  the 
revised  list  as  soon  as  possible,  to  avoid 
confusion  about  the  coverage  of  the 
RMP  rule.  As  of  August  5,  1999,  there 
is  no  statutory  basis  for  extending  the 
RMP  rule  to  listed  flammable  substances 
when  used  as  a  fuel,  or  held  for  sale  as 
a  fuel  at  a  retail  facility,  except  under 
certain  circumstances.  The  Agency's 
rule  should  therefore  be  revised  to 
reflect  the  change  in  authority  as  soon 
as  possible.  A  comment  period  is 
unnecessary'  because  today's  action  is 
nondiscretionary.  A  comment  period 
would  also  be  contrary'  to  the  public 
interest  because  the  resulting  delay 
would  contribute  to  confusion  about  the 
coverage  of  the  RMP  rule.  Thus,  notice 
and  public  procedure  are  unnecessary 
and  contrary'  to  the  public  interest.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

The  Agency  is  also  issuing  this  rule 
with  an  immediate  effective  date.  Since 
its  effect  is  to  relieve  a  restriction  (i.e., 
the  requirement  to  comply  with  the 
RMP  rule).  EPA  may  make  it  effective 
upon  promulgation.  Further,  EPA 
believes  it  is  in  the  public  interest  to 
make  it  immediately  effective,  for  the 
same  reasons  given  above  for  dispensing 
with  prior  notice  and  comment. 

VI.  Summary  of  Revisions  to  Rule 

This  section  summarizes  the  changes 
to  the  rule. 
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Section  68.3. 
revised  to  add  i 


In  Section  68 
added  to  Tables 


Definitions,  has  been 
definition  of  retail 
facility',  as  defiiied  in  the  new  law. 
Section  68.12  6  has  been  added  to 
create  an  exclus  ion  for  regulated 
flammable  subs  tances  used  as  fuel  or 
iiel  at  retail  facilities. 
The  exclusion  ip  derived  from  the  new 
law. 

130,  footnotes  have  been 
3  and  4.  These  two 
tables  list  the  r^ulated  flammable 
substances  andjtheir  threshold 
quantities.  Tabl  e  3  lists  the  regulated 
flammable  subs  tances  in  alphabetical 
order  while  Tal  le  4  lists  them  in  CAS 
niunber  order. '  'he  footnotes  remind  the 
reader  of  the  ex  elusion  for  regulated 
flammable  substances.  The  reference  to 
each  footnote  a  )pears  as  an  asterisk 
following  the  t(  rm  "flammable 
substance"  in  t  le  titles  of  Tables  3  and 
4. 

Vn.  Administrative  Requirements 

A.  Docket 


IS 


rul 


The  docket 
complete  file  o 
considered  by 
development  o 
docket  is  a 
allows  member^ 
industries  invo 
and  locate 
effectively 
process.  Along 
promulgated 
the  contents 
record  in  the 
(See  section 
The  official 
has  been  establ 
99-36.  and  is 
from  8:00  a.m 
through  Friday 
holidays.  The 
is  located  at  th( 
at  the  beginnin ; 


tie 


B.  Executive  Oi  der  12866 


ind 


signi  leant 


Under  Executive 
51735,  October 
must  determi 
action  is 
subject  to  OME 
requirements 
The  Order  defi:  les 
regulatory  action 
to  result  in  a 

(1)  Have  an 
economy  of  Si 
adversely  affec : 
economy,  a 
productivity,  c 
environment,  ] 
State,  local,  or 
communities; 


an  organized  and 
all  the  information 

EPA  in  the 
this  rulemaking.  The 
dyn^ic  file,  because  it 
of  the  public  and 
ved  to  readily  identify 
doci  ments  so  that  they  can 
part  cipate  in  the  rulemaking 
with  the  proposed  and 
es  and  their  preambles, 
of  the  docket  serve  as  the 

of  judicial  review. 
30f(d)(7)(A)oftheCAA.) 
recprd  for  this  rulemaking 
shed  under  Docket  A- 
aiailable  for  inspection 
o  5:30  p.m.,  Monday 
excluding  legal 
(^ficial  rulemaking  record 
address  in  ADDRESSES 
of  this  document. 


Order  12866  (58  FR 
4, 1993),  the  Agency 
whether  the  regulatory 

and  therefore 
review  and  the 
■  the  Executive  Order, 
significant 
'  as  one  that  is  likely 
that  may: 
a  nnual  effect  on  the 
I  )0  million  or  more  or 
in  a  material  way  the 

of  the  economy, 
jmpetition,  jobs,  the 
ublic  health  or  safety,  or 
ribal  governments  or 


rule 


sec  tor 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

C.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  Section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation. 

This  action  is  not  subject  to  this 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments. 

If  EPA  complies  by  consulting, 
Executive  Order  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 


consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govermnents.  This  action 
reduces  burden  on  flammable  fuel  users, 
which  may  include  some  sources  owned 
or  operated  by  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
emd  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govermnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
reduces  the  burden  for  those  state,  local, 
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or  tribal  governments  that  may  own  or 
operate  sources  that  use  flammable 
fuels.  Thus,  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  this  rule. 

F.  Regulatory  Flexibility  Act  (UFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

Under  the  Regulatory  Flexibility  Act 
(RFA)  of  1980  (5  U.S.C.  601 ,  et  seq.).  as 
eimended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  the  Agency  is  required 
to  give  special  consideration  to  the 
effect  of  Federal  regulations  on  small 
entities  and  to  consider  regulatory 
options  that  might  mitigate  any  such 
impacts.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jiuisdictions. 

Today's  final  rule  is  not  subject  to 
RFA,  which  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  for  any  rule  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  RFA  applies  only  to  rules  subject  to 
notice-and-comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  (APA)  or  any  other 
statute.  The  rule  is  subject  to  the  APA, 
but  as  described  in  Section  IV  of  this 
preamble,  the  Agency  has  invoked  the 
"good  cause"  exemption  under  APA 
Section  553(b),  which  does  not  require 
notice  and  comment.  Although  this  final 
rule  is  not  subject  to  the  RFA,  EPA 
nonetheless  has  assessed  the  potential 
of  this  rule  to  adversely  impact  small 
entities  subject  to  the  rule.  EPA  does  not 
believe  the  rule  will  adversely  impact 
small  entities.  This  action  excludes 
flammable  substances  when  used  as  a 
fuel,  or  held  for  sale  as  a  fuel  at  a  retail 
facility  from  the  list  of  substances 
regulated  by  40  CFR  part  68,  which  will 
reduce  biu-den  on  many  small  entities 
that  otherwise  would  be  covered  by 
these  requirements. 

G.  Paperwork' Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  The 
Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements 
contained  in  the  existing  regulations  40 
CFR  part  68  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0144  (EPA  ICR 
No. 1656.06).  EPA  estimates  a  burden 
hour  reduction  of  70,400  hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 


or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

H.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expendit\u"es  to  State,  local, 
and  tribal  govenunents,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 


regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 

Because  the  Agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedures  Act  or  any  or  any  other 
statute  (see  Section  iV  of  this  preamble), 
it  is  not  subject  to  sections  202  and  205 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA)  (Public  Law  104-4). 

Pursuant  to  Section  203  of  UMRA. 
EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  This  rule  does  not 
contain  any  additional  requirements, 
rather  it  reduces  the  burden  on  small 
govemement  sources  that  use  flanunable 
substances  as  fuel. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA  •),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
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This  action  is 
defined  by  5  U 
today. 


lot 


List  of  Subjects 

Environmental 
Chemical 

Dated:  March 
Carol  M.  Brown4r 

Administrator. 

For  the  reasdns 
preamble,  EPA 
as  follows: 


in  40  CFR  Part  68 

protection,  Chemicals, 
accident  prevention. 

2000. 


PART  68— {AH  ENDED] 

1.  The  authority 
revised  to  read 

Authority:  42 


Subpart  A— {A  Fnended] 


2.  Section  6f 
following 
order: 


§  68.3    Def  initio  ns 


Retail  facilitr 
source  at  whic|i 
the  income  is 
to  end  users  or 
half  of  the  fuel 
through  a 


a  "major  rule"  as 
S.C.  804(2).  h  takes  effect 


„    stated  in  the 
amends  40  CFR  part  68 


ity  section  for  part  68  is 
as  follows: 

J.S.C  7412(r).  7601  (a)  (1). 


.3  is  amended  to  add  the 
defiiiition  in  alphabetical 


means  a  stationary 
more  than  one-half  of 
(Obtained  from  direct  sales 
at  which  more  than  one- 
sold,  by  volume,  is  sold 
er  exchange  program. 


cylii  id 


Subpart  F— [A  mended] 

3.  Section  6<  .126  is  added  to  subpart 
F  to  read  as  fol  lows: 

§68.126    Excluiion. 

Flammable  .  Substances  Used  as  Fuel 
or  Held  for  Sai  e  as  Fuel  at  Retail 
Facilities.  A  fllmmable  substance  listed 
in  Tables  3  anST of  §  68.130  is 
nevertheless  excluded  from  all 
provisions  of  tnis  part  when  the 
substance  is  uied  as  a  fuel  or  held  for 
sale  as  a  fuel  ai  a  retail  facility. 

4.  Section  61.130  is  amended  by: 


A.  Revising 


iie  heading  of  Table  3; 


B.  Revising  he  notes  to  Table  3  and 


adding  a  new 

C.  Revising 
and 

D.  Revising 
adding  a  new 


ootnote  1; 

he  heading  to  Table  4; 


;  he  notes  to  Table  4  and 
ootnote  1. 
The  revisioijs  and  additions  read  as 
follows: 


§68.130  '  List  of  substances. 


Table  3  to  §68.130.— List  of  Regu- 
lated Flammable  Substances  ^ 
AND  Threshold  Quantities  for 
Accidental  Release  Prevention 

[Alphabetical  Order-63  Substances] 


1 A  flammable  substance  when  used  as  a 
fuel  or  held  for  sale  as  a  fuel  at  a  retail  facility 
is  excluded  from  all  provisions  of  this  part  (see 
§68.126). 
Note:  Basis  for  Listing: 
"  Mandated  for  listing  by  Congress. 
'Flammable  gas. 
K  Volatile  flammable  liquid. 

Table  4  to  §68.130.— List  of  Regu- 
lated Flammable  Substances  "" 
AND  Threshold  Quantities  for 
Accidental  Release  Prevention 

[CAS  Number  Order-63  Substances] 


1 A  flammable  substance  when  used  as  a 
fuel  or  held  for  sale  as  a  fuel  at  a  retail  facility 
is  excluded  from  all  provisions  of  this  part  (see 
§68.126). 
Note:  Basis  for  Listing: 
'  Mandated  for  listing  by  Congress. 
'Flammable  gas. 
«Votatile  flammable  liquid. 

[FR  Doc.  00-5935  Filed  3-10-00;  8:45  am] 
BILUNG  CODE  6S60-50-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-494,  MM  Docket  No.  99-256; 
RM-9527] 

Radio  Broadcasting  Services;  Refugio 
and  Taft,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  docvunent  substitutes 
Channel  293C2  for  Channel  291C3  at 
Refugio,  Texas,  reallots  Channel  293C2 
from  Refugio,  Texas,  to  Taft,  Texas,  and 
modifies  the  Ucense  for  Station 


KTKY(FM)  to  specify  operation  on 
Channel  293C2  at  Taft  in  response  to  a 
petition  filed  by  Pacific  Broadcasting  of 
Missouri,  L.L.C.  See  64  FR  39963,  July 
23, 1999.  The  coordinates  for  Channel 
293C2  at  Taft  are  27-52-00  and  97-13- 
08.  We  shall  also  allot  Channel  291A  to 
Refugio,  Texas,  at  coordinates  28-21-58 
and  97-19-11.  Mexican  concurrence 
has  been  received  for  the  allotments  at 
Refugio  and  Taft,  Texas.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  April  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-256, 
adopted  February  23,  2000,  and  released 
March  3,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  291C3  and  adding 
Channel  291A  at  Refugio  and  adding 
Taft,  Chaimel  293C2. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-6052  Filed  3-10-00;  8:45  am] 
BILUNO  CODE  6712-01-U 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1750 
Rm  2550-AA02 

Risk-Based  Capital 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 

ACTION:  Proposed  rule;  solicitation  of 
reply  comments. 

SUMMARY:  On  April  13,  1999,  the  Office 
of  Federal  Housing  Enterprise  Oversight 
(OFHEO)  published  a  notice  of 
proposed  rulemaking  (NPR)  entitled 
"Risk-Based  Capital"  in  the  Federal 
Register  (64  FR  18083).  That  notice, 
known  as  NPR  2,  is  the  second  such 
proposal  related  to  the  development  of 
a  regulation  to  establish  risk-based 
capital  standards  for  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac)  and  the  Federal  National  Mortgage 
Association  (Fannie  Mae).  NPR  2  sets 
forth  the  specifications  for  the  risk- 
based  capital  stress  test,  completing 
OFHEO's  risk-based  capital  proposal. 
OFHEO  has  requested  electronic  copies 
of  the  comments  on  NPR2  and  will  post 
all  NPR2  comments  on  our  web  site 
www.ofheo.gov,  as  soon  as  practicable. 
In  today's  notice,  OFHEO  is  soliciting 
reply  comments  in  response  to 
comments  addressing  the  proposed  rule 
that  were  submitted  by  the  March  10, 
2000,  deadline.  OFHEO  requests  that 
such  reply  comments  only  respond  to 
the  submitted  comments,  and  not  repeat 
the  initial  comments  at  length.  This 
decision  to  solicit  reply  comments  will 
insure  that  all  interested  parties  have 
ample  opportunity  to  participate  in  the 
rulemaking  process  by  providing 
meaningful  comment  on  the  various 
technical  and  policy  issues  involved  in 
the  development  of  the  risk-based 
capital  regulation. 

DATES:  Reply  comments  are  due  on  or 
before  April  14,  2000. 


ADDRESSES:  Send  written  comments  to 
Alfred  M.  Pollard,  General  Counsel, 
Office  of  General  Coimsel,  Office  of 
Federal  Housing  Enterprise  Oversight, 
1700  G  Street,  NW.,  Fourth  Floor, 
Washington,  DC  20552.  Written 
comments  may  also  be  sent  by 
electronic  mail  to 
RegComments@OFHEO.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Lawler,  Associate  Director  of 
Policy  Analysis  and  Research;  Eric 
Bruskin,  Deputy  Associate  Director  of 
Risk  Analysis  and  Model  Development; 
or  David  A.  Felt,  Associate  General 
Coimsel,  Office  of  Federal  Housing 
Enterprise  Oversight,  1700  G  Street, 
NW.,  Fourth  Floor,  Washington,  DC 
20552,  telephone  (202)  414-3800  (not  a 
toll-free  number).  The  telephone 
number  for  the  Telecommunications 
Device  for  the  Deaf  is  (800)  877-8339. 

Dated:  March  7,  2000. 
Armando  Falcon,  Jr., 

Director,  Office  of  Federal  Housing  Enterprise 
Oversight. 

[FR  Doc.  00-6065  Filed  3-10-00;  8:45  am] 
BHJJNG  CODE  4220-01-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-SW-65-AD] 

Airworthiness  Directives;  Eurocopter 
Deutschland  GMBH  Model  BO-105CB- 
5  and  BO-105CBS-5  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Exorocopter 
Deutschland  GMBH  (ECD)  Model  BO- 
105CB-5  and  BO-105CBS-5 
helicopters.  That  AD  currently  requires, 
before  further  flight,  creating  a 
component  log  card  or  equivalent  record 
and  determining  the  calendcir  age  and 
number  of  flights  on  each  tension- 
torsion  (TT)  strap.  This  action  would 
establish  a  life  limit  for  certain  main 
rotor  TT  straps.  This  proposal  is 
prompted  by  a  need  to  establish  a  life 
limit  for  certain  TT  straps  because  of  an 
accident  in  which  a  main  rotor  blade 


(blade)  separated  from  an  ECD  Model 
MBB-BK  117  helicopter  due  to  fatigue 
failure  of  a  TT  strap.  The  same  part- 
numbered  TT  strap  is  used  on  the  ECD 
Model  BO-105  helicopters.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure,  loss  of  a  blade, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  May  12,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-65- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005.  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  Room  663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5128, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
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FAA-public  contact 
the  substance  of  this 
filed  in  the  Rules 


obtain  a  copy  of  this 

a  request  to  the 
Regional  Counsel, 
n.  Attention:  Rules 

-AD,  2601 
Room  663,  Fort  Worth, 


99-1  ;W-65 


Availability  of  IjJPRMs 

Any  person 
NPRM  by  submitting 
FAA,  Office  of 
Southwest  Regi^ 
Docket  No. 
Meacham  Blvd. 
Texas  76137. 

Discussion 

On  Novembeil  10, 1999,  the  FAA 
issued  AD  99-2  1-05,  Amendment  39- 
11429  (64  FR  62  973,  November  18, 
1999),  applicable  to  ECD  Model  BO- 
105CB-5  and  BO-105CBS-5 
helicopters.  Th«  t  AD  currently  requires, 
before  further  fl  ght,  creating  a 
component  log  ( :ard  or  equivalent  record 
and  determinini ;  the  calendar  age  and 
number  of  fligh  s  on  each  tension- 
torsion  (TT)  strs  p.  AD  99-24-05  also 
requires  inspecting  and  removing,  as 
necessary,  certa  n  unairworthy  TT 
straps.  That  acti  dh  was  prompted  by  an 
accident  in  whi  :h  a  blade  separated 
from  an  ECD  Mddel  MBB-BK  117 
helicopter  due  t  a  fatigue  failure  of  a  TT 
part  numbered  TT  strap 
is  also  used  on  i  he  ECD  Model  BO- 
105CB-5  and  BI3-105CBS-5 
helicopters.  Th«  requirements  of  that 
AD  are  intended  to  prevent  failure  of  a 
TT  strap,  loss  ol  a  blade,  and  subsequent 
loss  of  control  o  f  the  helicopter. 

Since  the  issv  ance  of  that  AD,  the 
FAA  has  detem  ined  the  need  to 
establish  a  life  I  jnit  for  the  TT  strap. 
ECD  has  issued  Alert  Service  Bulletin 
BO  105  No.  ASll-BO  105-10-113, 
Revision  1,  datt  d  August  31,  1999 
(ASB),  which  s\  lecifies  establishing  a 
life  limit.  The  A  SB  specifies  that  part 
nimiber  (P/N)  2  )04067  be  renumbered 
as  117-14110  aiid  P/N  Jl 7322-1  be 
renumbered  as  117-14111.  The  ASB 
also  specifies  re  placing  TT  strap,  part 
number  (P/N)  1 17-14110  and  117- 
14111,  at  ii^tervils  not  to  exceed  120 
months  after  in:  tial  installation  on  any 
ECD  Model  BOj-105CB-5,  BO-105CBS- 

17  helicopter  or  every 
25,000  flights,  \  whichever  occiu-s  first. 
The  LBA  classi  ied  this  ASB  as 
mandatory  and  issued  AD  1999-289/2, 
dated  Septemb<  r  1,  1999,  to  ensure  the 


continued  airworthiness  of  these 
helicopters  in  the  Federal  Republic  of 
Germany. 

Since  an  unsafe  condition  has  been 
identified  on  the  MBB-BK-117  that  is 
likely  to  exist  or  develop  on  the  ECD 
Model  BO-105CB-5  and  BO-105CBS-5 
helicopters,  registered  in  the  United 
States,  the  proposed  AD  would  require 
establishing  a  life  limit  effective  January 
1,  2001,  for  the  TT  straps  of  120  months 
or  25,000  flights,  whichever  occurs  first. 

The  FAA  estimates  that  200 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  16  work 
hours  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $10,400  per  helicopter. 
Based  on  these  figiues,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,272,200. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11429  (64  FR 
62973,  November  18,  1999),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Eurocopter  Deutschland  GMBH:  Docket  No. 
99-SW-65-AD.  Supersedes  AD  99-24- 
05,  Amendment  39-11429.  Docket  No. 
99-SW-58-AD. 

Applicability:  Model  BO-105CB-5  and 
BO-105CBS-5  helicopters,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  a  TT  strap, 
loss  of  a  main  rotor  blade  (blade),  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  On  or  before  January  1,  2001,  remove 
any  TT  strap,  part  number  (P/N)  117-14110 
or  117-14111,  that  has  been  in  service  120 
months  since  initial  installation  or 
accumulated  25,000  flights  (a  flight  is  a 
takeoff  and  a  landing),  on  any  Model  BO- 
105CB-5,  BO-105CBS-5,  or  MBB-BK-117 
helicopter,  and  replace  the  TT  strap  with  an 
airworthy  TT  strap. 

(b)  Before  further  flight. 

(1)  Create  a  component  log  card  or 
equivalent  record  for  each  TT  strap,  P/N 
2604067  or  Jl 7322-1,  by: 

(i)  Reviewing  the  history  of  each  helicopter 
and  TT  strap. 

(ii)  Determining  the  age  since  initial 
installation  on  any  helicopter  (age)  and  the 
number  of  flights  on  each  TT  strap. 

(A)  To  determine  the  initial  number  of 
flights  on  a  TT  strap  if  the  time-in-service 
(TIS)  is  knov«i  and  if  the  number  of  flights 
is  unknown,  multiply  the  total  number  of 
hours  TIS  by  5  to  obtain  the  number  of 
flights. 

(B)  If  a  TT  strap  has  been  previously  used 
at  any  time  on  Model  BO-105  helicopters  not 
affected  by  this  AD,  multiply  the  number  of 
flights  accumulated  on  those  other  models  by 
a  factor  of  0.625  and  add  that  result  to  the 
number  of  flights  accumulated  on  the  Model 
BQ-105CB-5  and  BO-105CBS-5  helicopters. 
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(iii)  Entering  both  the  age  and  the  number 
of  flights  on  the  component  log  card  or 
equivalent  record. 

(2)  Remove  any  TT  strap  from  service  if: 
(i)  The  total  hours  TIS  or  number  of  flights 

and  age  cannot  be  determined,  or 

(ii)  The  TT  strap  has  either  accumulated 
25.000  or  more  flights  or  has  an  age  equal  to 
or  greater  than  120  months. 

(3)  Inspect  any  TT  strap  with  an  age  less 
than  120  months  that  has  accumulated  less 
than  25,000  flights  in  accordance  with 
paragraph  2.B.2  of  the  "Accomplishment 
Instructions,"  of  Eurocopter  Deutschland 
GMBH  Alert  Service  Bulletin  BO  105  No. 
ASB-BO  105-10-113,  Revision  1,  dated 
August  31,  1999  (ASB). 

(i)  If  a  defect  is  found,  remove  the  TT  strap 
from  service. 

(ii)  If  no  defect  is  found,  reidentify  TT 
strap  P/N  2604067  or  Jl  7322-1  before 
installing  in  accordance  with  the 
"Accomplishment  Instructions,"  paragraph 
2.B.1.2.,ofthe  ASB. 

(c)  When  any  TT  strap  is  replaced  because 
of  age,  usage,  or  defect,  before  further  flight, 
reidentify  the  main  rotor  head  and  TT  straps 
in  accordance  with  the  "Accomplishment 
Instructions,"  paragraph  2.B.I.2.,  of  the  ASB. 

(d)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  maintenance 
manual  by  establishing  a  life  limit  for  the  TT 
strap  of  120  months  or  25,000  flights, 
whichever  occurs  first. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  the  Luftfahrt  Bundesamt  (Federal  Republic 
of  Germany)  AD  1999-289/2,  dated 
September  1. 1999. 

Issued  in  Fort  Worth,  Texas,  on  March  6, 
2000. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Ser\'ice. 

[FR  Doc.  00-6037  Filed  3-10-00;  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Part  22 
[Public  Notice  3248] 

Schedule  of  Fees  for  Consular 
Services,  Department  of  State  and 
Overseas  Emtiassies  and  Consulates 

agency:  Bureau  of  Consular  Affairs, 
State  Department. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Schedule  of  Fees  for  Consular 
Services.  Specifically,  it  establishes  a 
fee  for  the  review  of  the  Affidavit  of 
Support,  form  1-864,  when  submitted  in 
support  of  an  application  for 
immigration  to  the  United  States. 
DATES:  Written  comments  must  be 
received  on  or  before  April  12,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in 
duplicate  to:  Office  of  the  Executive 
Director,  Bureau  of  Consular  Affairs, 
Department  of  State,  Washington,  D.C. 
20520-4818;  telefax  (202)  647-3677. 
FOR  FURTHER  INFORMATION  CONTACT:  Alcy 
Frelick,  Office  of  the  Executive  Director, 
Bureau  of  Consular  Affairs,  Department 
of  State;  telefax  (202)  647-3677;  email 
address  frelickar@state.gov. 
SUPPLEMENTARY  INFORMATION: 

Background  Authority  To  Assess  Fees 

Public  Law  106-113.  enacted 
November  29,  1999,  authorizes  the 
Secretary  of  State  to  charge  and  retain 
a  fee  for  the  processing  of  a  sponsor's 
Affidavit  of  Support  (1-864).  The 
Secretary  of  State  is  also  authorized 
under  E.O.  10718  of  June  27.  1957.  to 
exercise  the  President's  authority  under 
22  U.S.C.  4219  to  prescribe  the  fees  to 
be  charged  for  official  services 
performed  by  the  Department  of  State. 
This  authority  has  been  delegated  to  the 
Undersecretary  for  Management.  The 
Schedule  of  Fees  for  Consular  Services 
is  set  forth  in  22  CFR  22.1.  as  amended 
on  December  1,  1999  (64  FR  66769). 
After  an  initial  review  of  the  costs,  the 
fee  for  processing  has  been  set  initially 
at  $50  per  sponsor  filing  an  Affidavit  of 
Support,  form  1-864. 

The  Affidavit  of  Support  Processing  Fee 

This  rule  amends  the  Schedule  of 
Fees  for  Consular  Services  by  adding  a 
new  item  61.  "Affidavit  of  Support 
Processing  Fee."  It  establishes  a  fee  for 
document  review  and  for  providing 
processing  assistance  for  the  Affidavit  of 
Support  form.  1-864.  to  any  sponsor  or 
joint  sponsor  who  provides  an  Affidavit 
of  Support  under  section  21 3  A  of  the 
Immigration  and  Nationality  Act  (8 


U.S.C.  1183a)  for  an  immigrant  visa 
applicant  to  cover  the  estimated  cost  of 
its  services.  This  fee  will  be  used  by  the 
Department  of  State  in  assisting 
sponsors  to  properly  complete  such 
affidavit  before  it  is  forwarded  to  a 
consular  post  for  adjudication  by  a 
consular  officer  in  connection  with  an 
application  for  an  immigrant  visa.  This 
fee  will  be  in  addition  to.  and  separate 
from,  any  fee  imposed  for  immigrant 
visa  application  processing  and 
issuance.  The  new  fee.  which  will  be 
reviewed  in  light  of  experience,  will 
recover  only  the  costs  of  services  related 
to  assisting  the  sponsor  or  joint  sponsor 
in  completing  the  Affidavit  of  Support 
and  in  reviewing  the  documents  for 
technical  completeness;  those  costs  are 
not  recovered  by  the  immigrant  visa 
application  processing  and  issuance 
fees. 

This  new  fee  will  be  charged  only 
once  to  a  sponsor  or  joint  sponsor  who 
files  essentially  duplicative  Affidavits  of 
Support  in  connection  with  immigrant 
visa  applications  for  the  spouse,  parents 
and  children  of  a  petitioner  who  is 
required  by  the  Immigration  and 
Nationality  Act  to  petition  separately  for 
them.  No  new  fee  will  be  assessed  for 
essentially  duplicative  Affidavits  of 
Support  filed  in  support  of  additional 
members  of  one  family,  made  up  of 
parents  and  minor  unmarried  children, 
even  if  each  member  of  the  family  is 
being  processed  individually  for 
immigration  to  the  United  States  or  if 
the  family  member  may  have  had  a 
separate  immigrant  visa  petition  filed  on 
his/her  behalf. 

The  Department  will  assess  one  fee 
for  each  distinct  Affidavit  of  Support  (I- 
864)  filed,  whether  it  is  filed  by  the 
primary  sponsor  or  by  a  joint  sponsor. 
If  more  than  one  Affidavit  of  Support  is 
needed  to  fulfil  the  requirements  of  the 
law,  the  Department  will  assess  one  fee 
for  each  separate  Affidavit  of  Support.  A 
new  fee  will  be  assessed  if  a  new 
Affidavit  of  Support  is  required  in 
support  of  any  application  for 
immigration.  (For  example,  if  an 
additional  Affidavit  of  Support  would 
be  needed  from  a  joint  sponsor  for  an 
application  which  has  been  rejected  due 
to  Section  212(a)(4),  inability  to  qualify 
under  the  public  charge  provision  of  the 
Immigration  Act).  The  fee  is  non- 
refundable as  it  is  a  processing  fee. 

The  Department  does  not  consider 
this  rule  to  be  a  major  rule  for  purposes 
of  E.O.  12291.  These  changes  to  the 
regulations  are  hereby  certified  as  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b).  hi 
addition,  pursuant  to  the  Small 
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have  sufficient 
to  warrant  the 


warranting  the 
Order  No.  1237 
rule  is  exempt 
Department  has 


Business  ReguU  tory  Fairness  Act 
(U.S.C.  Chapter  8),  the  Department  has 
screened  the  Ru  le  and  determines  that 
it  is  not  a  "majc  •  rule,"  as  defined  in  5 
U.S.C.  804(2).  T  lis  rule  does  not  impose 
information  col  ection  requirements 
under  the  provi  (ions  of  the  Paperwork 
Reduction  Act,  14  U.S.C,  Chapter  35.  In 
accordance  witli  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
ederalism  implications 
f  reparation  of  a 
Federalism  Ass(  fssment.  Nor  does  the 
rule  have  federalism  implications 

<  pplication  of  Executive 
::  and  No.13132.  This 
ftom  E.O.  12866,  but  the 
reviewed  the  rule  to 
ensure  consistei  icy  with  the  objectives 
of  the  Executive  Order,  as  well  as  with 
E.O.  12988,  and  the  Office  of 
Management  an  d  Budget  has 
determined  this  rule  would  not 
constitute  a  sigi  ificant  regulatory  action 
128e  6.  This  rule  will  not 
(  enditure  by  State,  local 
and  tribal  goveraments,  in  the  aggregate, 
or  by  the  privati  (  sector,  of  $100,000  or 
more  in  any  on<  year,  and  it  will  not 
uniquely  affect  small 
governments.  T  lerefore,  no  actions  were 
deemed  necessc  ry  under  the  provisions 
of  the  Unfunde(  Mandates  Reform  Act 
of  1995  (2  U.S.C  .  1501  et  seq.)  and 
Executive  Orde  12875. 

This  amendn  ent  is  proposed  to  take 
effect  June  1 ,  2q00. 

Proposed  Rule 
List  of  Subjects 


Passports  anc 
Consular  Fees. 


Accordingly, 
amend  22  CFR 

PART  22— {AM 


l.The 
continues  to 


24 

US. 


Authority:  8 

note;  10  U.S.C. 
4215.4219:31 
FR  4632.  3  CFR, 
E.O.  11295,31  FI 
Comp..  p.  570 


2.  In  Section 
to  read  as  follows: 


§22.1     Scheduk 


Item  I  lo 


61   Affidavit  of  Sifjport  Proc- 
essing Fee: 


in  22  CFR  Part  22 

visas.  Schedule  of 


this  rule  proposes  to 
)art  22  as  follows: 

ENDED] 


authoity  citation  for  part  22 
re<  d  as  follows: 


U.5 


C.  1153  note.  1351,  1351 
.2504(a),  4201.  4206, 
C.  9701;  E.O.  10718,22 
954-1958  Comp..  p.382: 
10603. 3  CFR.  1966-1970 


22.1,  by  adding  item  61. 


of  fees. 


Fee 


S50.000 


Dated:  March  6,  2000. 
Bonnie  R.  Cohen, 

Under  Secretary  for  Management. 

IFR  Doc.  00-6100  Filed  3-10-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  S-777] 
RIN  1218-AB36 

Ergonomics  Program 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Proposed  rule;  additional 
information  on  informal  public  hearing. 

summary:  OSHA  is  announcing  the  final 
locations  of  the  informal  public  hearing 
for  its  proposed  Ergonomics  Program 
standard  which  was  published  on 
November  23,  1999  (64  FR  65768). 
DATES:  The  hearing  will  begin  on 
Monday,  March  13,  2000,  in 
Washington,  D.C.  The  hearing  in 
Washington  will  run  for  4  weeks 
through  April  7.  The  hearing  will 
resume  on  April  11,  in  Chicago,  Illinois, 
and  will  continue  there  until  April  21. 
The  hearing  will  then  resume  in 
Portland,  Oregon,  on  April  24  and  run 
until  May  3.  The  final  week  of  the 
hearing  will  be  May  8  through  12  in 
Washington,  D.C.  The  hearing  will  begin 
at  9:30  a.m.  on  March  13;  on  subsequent 
days,  the  starting  time  will  be  8:30  a.m. 
The  hearing  will  ordinarily  conclude  by 
6:00  p.m.  each  day;  however,  in  order  to 
assure  orderly  development  of  the 
record  on  any  particular  day,  the 
Administrative  Law  Judge  may  extend 
the  hearing  that  day.  All  questioning  of 
public  participants  will  be  completed 
on  the  day  the  participants  testify. 
ADDRESSES:  The  March  13  through  April 
7  hearing  in  Washington  will  be  in  the 
Frances  Perkins  Building  Auditoriimi  in 
the  U.S.  Department' of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  The  hearing  in  Chicago  will 
be  held  at  the  State  of  Illinois  Building, 
James  R.  Thompson  Center  (Assembly 
Hall),  100  W.  Randolph  Street,  in 
Chicago,  Illinois.  The  hearing  in 
Portland  will  be  held  at  the  Mark 
Hatfield  Federal  Court  House, 
Courtroom  #16,  1000  Southwest  3rd 
Avenue,  in  Portland,  Oregon.  The 
conclusion  of  the  hearing  from  May  8 
through  12  in  Washington  will  be  in  the 


Frances  Perkins  Building,  Room  N-3437 
A-D,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
OSHA's  Ergonomics  Team  at  (202)  693- 
2116,  or  visit  the  OSHA  Homepage  at 
www.osha.gov. 

Authority:  This  document  was  prepared 
under  the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for  Occupational 
Safely  and  Health,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  20210.  It  is  issued  under  sections  4,  6, 
and  8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657), 
Secretary  of  Labor's  Order  No.  6-96  (62  FR 
111),  and  29  CFR  part  1911. 

Signed  at  Washington,  DC,  this  8th  day  of 
March,  2000. 
Charles  N.  Jefiress. 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  00-6103  Filed  3-10-00;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  290O-AJ51 

Revised  Criteria  for  Monetary 
Allowance  for  an  Individual  Born  With 
Spina  Bifida  Whose  Biological  Father 
or  Mother  is  a  Vietnam  Veteran 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  evaluation  criteria  that  the 
Department  of  Veterans  Affairs  (VA) 
uses  to  determine  the  amount  of  the 
monthly  monetary  allowance  that  it 
pays  to  an  individual  bom  with  spina 
bifida  whose  biological  father  or  mother 
is  a  Vietnam  veteran.  The  intended 
effect  of  this  proposed  amendment  is  to 
clarify  the  criteria  to  ensure  that  they 
are  applied  consistently  and  to  add  a 
provision  allowing  the  Director  of  the 
Compensation  and  Pension  Service  to 
adjust  the  payment  level  for  individuals 
with  disabling  impairments  due  to  spina 
bifida  that  are  not  addressed  in  the 
evaluation  criteria. 

DATES:  Comments  must  be  received  on 
orbeforeMay  12,  2000. 
ADDRESSES:  Mail  or  hand-deliver 
vmtten  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to:  (202)  273-9289;  or  e-mail  comments 
to  "OGCRegulations@mail.va.gov". 
Comments  should  indicate  that  they  are 
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in  response  to  "RIN  2900-AJ51."  All 
comments  received  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Caroll  McBrine,  M.D.,  Consultant, 
Policy  and  Regulations  Staff  (211B), 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW,  Washington,  DC 
20420,  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  Section 
421  of  Public  Law  104-204  authorized 
VA  to  provide  certain  benefits, 
including  a  monthly  monetary 
allowance,  to  children  suffering  fi-om 
spina  bifida  who  are  the  natural 
children  of  Vietnam  veterans.  To 
implement  the  provisions  of  section 
421,  VA  published  final  regulations, 
codified  at  38  CFR  3.814,  in  the  Federal 
Register  on  September  30, 1997  (62  FR 
51274-281). 

38  CFR  3.814(d)  provides  evaluation 
criteria  for  determining  which  of  three 
levels  of  monthly  monetary  allowance 
an  eligible  individual  will  receive  for 
disability  due  to  spina  bifida.  The 
evaluation  criteria  are  based  not  only  on 
the  presence  of  medical  impairments 
due  to  spina  bifida,  but  also  on  the 
disabling  effects  of  those  impairments 
on  ordinary  day-to-day  activities, 
including  activities  outside  the  home, 
such  as  holding  a  job,  attending  school, 
traveling,  etc.  The  disabling  effects  vary 
significantly  fi-om  person  to  person 
depending  on  the  basic  severity  of  the 
impairment  itself  and  the  extent  to 
which  the  effects  of  the  impairment  can 
be  modified  or  controlled  through 
mechanical  means,  medication,  surgery, 
etc.  In  January  1998,  VA  reviewed  a 
sample  of  adjudicated  spina  bifida 
claims  and,  based  on  actual  medical 
evidence  used  to  adjudicate  these 
claims,  assessed  the  effectiveness  of  the 
evaluation  criteria  and  the  manner  in 
which  they  were  applied.  Based  on  that 
assessment,  a  further  review  of  the 
medical  literature,  and  suggestions  from 
several  service  organizations,  we 
propose  to  amend  the  evaluation  criteria 
as  discussed  below. 

Under  current  criteria,  the  effects  of 
lower  extremity  impairment  are 
evaluated  as  follows:  Level  I  (the  least 
severe  level)  if  the  child  is  "able  to  walk 
without  braces  or  other  external  support 
(although  gait  may  be  impaired)";  Level 
II  if  the  child  is  "ambulatory,  but  only 
with  braces  or  other  external  support"; 
and  Level  III  if  the  child  is  "unable  to 


ambulate."  We  found  from  our  review 
that  rating  specialists  applied  the 
criteria  inconsistently  to  individuals 
who  occasionally  use  braces  or  a 
wheelchair,  or  who  use  them  only 
outside  the  home.  We  propose  to  clarify 
the  criteria  so  that  the  assessment  is 
based  on  whichever -mode  of  ambulation 
represents  the  individual's  primary 
means  of  mobiUty  in  the  community. 
Although  some  individuals  may  be  able 
to  move  about  their  homes  without 
braces  or  wheelchairs,  in  our  view  their 
primary  means  of  mobility  outside  of 
the  home  is  the  best  indicator  of  the 
extent  to  which  their  ability  to  engage 
in  ordinary  day-to-day  activities  is 
impaired.  Furthermore,  the  change 
would  assure  that  there  is  a  clearly 
defined  and  uniform  basis  for  assessing 
the  effects  of  lower  extremity 
impairment. 

The  effects  of  bowel  and  bladder 
impairment  are  currently  evaluated  as 
follows:  Level  I  if  the  child  "is  continent 
of  urine  and  feces";  Level  11  if  the  child 
"requires  drugs  or  intermittent 
catheterization  or  other  mechanical 
means  to  maintain  proper  luinary 
bladder  function,  or  mechanisms  for 
proper  bowel  function";  and  Level  Ul  if 
the  child  "has  complete  urinary  or  fecal 
incontinence."  In  reviewing  adjudicated 
claims,  we  noted  that  the  terms  "proper 
urinary  bladder  function"  and  "proper 
bowel  function"  were  interpreted 
differently  by  different  raters.  While 
many  individuals  with  spina  bifida  do 
not  have  normal  bowel  or  bladder 
function,  neither  are  they  completely 
incontinent  of  bowel  or  bladder.  We 
propose  to  revise  the  criteria  for 
evaluating  the  effects  of  bowel  and 
bladder  impairment  to  more  clearly 
define  the  three  levels  and  ensure  that 
the  criteria  are  consistently  applied. 

We  propose  to  evaluate  the  extent  to 
which  bladder  impairment  affects  the 
ability  of  the  individual  to  engage  in 
ordinary  day-to-day  activities  based  on 
the  length  of  time  the  individual  is 
usually  able  to  remain  dry  during 
waking  hours,  and  whether  or  not  the 
individual  requires  the  use  of 
medication  or  some  other  means  to 
achieve  that  level  of  control. 
Specifically,  we  propose  to  pay  an 
individual  who  requires  medication  or 
other  means  to  control  the  effects  of 
urinary  bladder  impairment,  and  who, 
no  more  than  two  times  per  week,  is 
unable  to  remain  dry  for  at  least  three 
hours  at  a  time  during  waking  hours  at 
Level  II,  and  an  individual  who,  despite 
the  use  of  medication  or  other  means  to 
control  the  effects  of  urinary  bladder 
impairment,  at  least  three  times  per 
week  is  unable  to  remain  dry  for  three 


hoiu's  at  a  time  during  waking  hours  at 
Level  m. 

The  length  of  time  that  an  individual 
is  able  to  remain  dry  is  an  objective 
measure  of  the  extent  to  which  his  or 
her  ability  to  engage  in  ordinary  day-to- 
day activities,  such  as  working  or 
attending  school,  is  limited.  Predictable 
three-hour  intervals  during  waking 
hours  that  the  individual  can  rely  on 
remaining  dry  represent  reasonable 
periods  around  which  an  individual  can 
plan  to  conduct  activities  such  as 
working,  or  attending  school  or  social 
events,  etc.  At  least  one  major  study 
used  a  three-hour  period  in  assessing 
whether  conservative  therapy  could 
lessen  or  control  incontinence  ("The 
Chances  of  a  Spina  Bifida  Patient 
Becoming  Continent/Socially  Dry  By 
Conservative  Therapy"  (M.  Knoll  and  H 
Madersbacher,  Paraplegia.  1993,  Jan;  31 
(1):  22-27)).  We  propose  to  specify  the 
frequency  of  inability  to  remain  dry  for 
at  least  three  hours  at  a  time  during 
waking  hours — no  more  than  two  times 
per  week  for  Level  D,  and  at  least  three 
times  per  week  for  Level  III — to  take 
into  account  the  fact  that  individuals 
who  are  ordinarily  able  to  remain  dry 
for  three  hours  may  occasionally  have 
an  accidental  involuntary  release  of 
urine  due  to  reasons  such  as  an  acute 
illness,  miscalculations  in  controlling 
fluid  intake,  etc.  Basing  evaluations  on 
the  frequency  of  inability  to  remain  dry 
for  at  least  three  hoiu°s  at  a  time  during 
waking  hours  will  assure  that 
individuals  with  bladder  impairment 
are  consistently  evaluated. 

One  service  organization 
recommended  that  we  evaluate 
impairment  of  bowel  and  bladder 
function  based  on  whether  the 
individual  has  voluntary  control  of 
those  functions.  This  organization 
suggested  that  doing  otherwise  punishes 
children  with  spina  bifida  for  receiving 
appropriate  treatment  and  rehabilitation 
because  they  are  still,  in  fact, 
incontinent.  Rather  than  punishing 
individuals  who  are  able  to  alleviate 
urinary  incontinence  by  treatment,  the 
criteria  recognize  that  the  ability  to 
alleviate  incontinence  improves  the 
individual's  ability  to  engage  in 
ordinary  day-to-day  activities.  Thus,  we 
do  not  propose  to  adopt  this 
recommendation. 

The  same  organization  pointed  out 
that  procedures  necessary  to  treat  or 
compensate  for  loss  of  voluntary  control 
are  intrusive,  unpleasant,  and  time 
consuming.  Although  we  will  continue 
to  evaluate  the  disabling  effects  of  bowel 
or  bladder  impairment  by  evaluating  the 
ability  of  an  individual  to  engage  in 
ordinary  day-to-day  activities,  we  will 
provide  for  special  review  consideration 
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where  treatmer  t  procedures  for  spina 
bifida  result  in  disability  of  equivalent 
severity  to  the  i  (ffects  specified  under 
Levels  II  and  II . 

The  same  orj  anization  has 
recommended  hat  we  use  the  results  of 
cystometry  wit  i  urodynamic  testing,  a 
method  of  direi  ;tly  measuring  certain 
bladder  functic  ns,  such  as  muscle  tone 
and  bladder  ca  )acity,  when  evaluating 
bladder  impair  nent.  The  main  value  of 
urodynamic  tes  ting  is  to  determine  the 
most  appropric  te  treatment  and  to 
evaluate  the  ef  ectiveness  of  the 
treatment.  Uroiynamic  testing  does  not 
address  the  inc  ividual's  ability  to 
engage  in  ordii  ary  day-to-day  activities, 
which  is  the  ba  sis  of  the  evaluation 
criteria.  Furthe  rmore,  requiring 
claimants  to  ui  dergo  these  additional 
tests  if  they  are  not  available  from  their 
private  medica  records  would  be 
unnecessarily  i  ntrusive  and  would  not 
add  to  the  eval  lation  process. 
Accordingly,  m  e  do  not  propose  to 
incorporate  un  dynamic  testing  into  the 
criteria. 

The  effects  o  '  bowel  impairment  may 
include  difficu  ty  emptying  the  bowel, 
fecal  leakage,  c  r  both.  We  propose  to 
evaluate  the  ef  ects  of  bowel  impairment 
based  on  the  ei  tent  and  frequency  of 
fecal  leakage  a]  id  the  degree  to  which 
the  individual  is  able  to  control  or 
modify  the  eff«  cts  of  impairment 
through  bowel  management  techniques 
or  other  treatm  ent  (which  would 
include  suppoi  litories,  enemas, 
medication,  biofeedback,  behavior 
modification,  (  iet,  manual  evacuation, 
etc.).  We  prop<  se  to  determine  the 
severity  of  fees  1  leakage  based  partly  on 
whether  or  not  the  individual  must  wear 
absorbent  mat(  rials  on  a  daily  basis.  We 
propose  that  ai  i  individual  who  requires 
bowel  managei  nent  techniques  or  other 
treatment  to  cc  ntrol  the  effects  of  bowel 
impairment,  bi  it  has  only  occasional  or 
minimal  fecal  eakage,  and  does  not 
need  to  wear  a  jsorbent  materials  every 
day,  be  evalua  ed  at  Level  II.  On  the 
other  hand,  wf  propose  that  an 
individual  wh  ),  despite  the  use  of 
bowel  manage  nent  techniques  or  other 
treatment  to  cc  ntrol  the  effects  of  bowel 
impairment,  h  is  fecal  leakage  of  such 
severity  or  free  uency  that  he  or  she 
must  wear  abs  )rbent  materials  every 
day.  be  evalua  ed  at  Level  III.  We  also 
propose  that  a  i  individual  who 
regularly  requ  res  manual  evacuation  or 
digital  stimula  tion  to  empty  the  bowel 
be  evaluated  a :  Level  III,  since  these 
procedures  m<  y  significantly  interfere 
with  ordinary  day-to-day  activities.  We 
propose  to  sul  stitute  these  criteria  for 
the  current  rec  uirement  at  Level  III  that 
there  be  "com  jlete  fecal  incontinence." 
The  proposed  criteria  would  take  into 


account  the  extent  to  which  fecal 
leakage  limits  the  individual's  ability  to 
engage  in  ordinary  day-to-day  activities, 
and  would  enable  raters  to  consistently 
and  objectively  evaluate  individuals 
who,  although  neither  totally  continent 
nor  incontinent,  have  partial  control  of 
the  effects  of  bowel  or  bladder 
impairment. 

One  organization  has  stated  that, 
under  VA's  Schedule  for  Rating 
Disabilities,  evaluations  of  disability  of 
the  bowel  or  bladder  are  based  on  the 
actual  loss  of  function  and  control 
without  regard  to  the  use  of  auxiliary 
means  and  that  it  is  self-evident  that  VA 
should  use  the  same  criteria  for 
individuals  with  spina  bifida  to  avoid 
rating  inconsistencies.  Section  1155  of 
title  38,  United  States  Code,  the 
statutory  authority  for  VA's  Schedule 
for  Rating  Disabilities,  provides  that 
evaluations  of  disabled  veterans  be 
based,  as  far  as  practicable,  upon 
average  impairment  of  earning  capacity, 
and  be  at  one  of  ten  grades  in  10  percent 
increments.  Section  1805(b)  of  title  38. 
United  States  Code,  on  the  other  hand, 
authorizes  VA  to  pay  a  monetary 
allowance  to  an  eligible  child  with 
spina  bifida  at  one  of  three  levels  based 
on  the  degree  of  disability  as 
determined  in  accordance  with  a 
schedule  for  rating  such  disabilities  "to 
be  prescribed  by  the  Secretary."  By 
codifying  the  requirement  elsewhere 
than  38  U.S.C.  1155.  by  requiring 
evaluations  at  three  levels  rather  than 
10,  and  by  not  directing  that  evaluations 
be  based  on  average  impairment  of 
earning  capacity  or  be  expressed  in 
percentages,  we  believe  that  Congress 
expected  that  we  would  not  use  the 
rating  schedule  for  evaluating 
disabilities  resulting  from  spina  bifida. 

At  the  urging  of  a  number  of  service 
organizations,  we  considered  using 
neurocognitive  testing  in  lieu  of 
standard  IQ  testing  to  measure  the 
effects  of  intellectual  impairment. 
However,  we  found  no  medical 
literature  describing  or  assessing  a 
standard  method  of  neurocognitive 
screening  to  assess  the  effects  of  spina 
bifida.  Major  studies  of  disability  due  to 
spina  bifida,  such  as  "Disability  in 
Children  with  Myelomeningocele"  (J.H. 
Hagelsteen,  J.  Lagergren,  H.R.  Lie.  F. 
Rasmussen,  M.C.  Borjeson,  B. 
Lagerkvist,  M.  Muttilainen,  K.  Taudorf, 
and  L.  Kohler,  Acta  Paediatrica 
Scandinavica,  1989,  78  (5):  721-7), 
"Long-term  Outcome  in  Surgically 
Treated  Spina  Bifida  Cystica";  (Isao 
Date,  M.D.,  Yasunori  Yagyu,  M.D.,  Shoji 
Asari,  M.D.,  and  Takshi  Ohmoto,  M.D., 
Surg.  Neurol.  1993,  40:471-5),  and 
"Open  spina  bifida:  a  complete  cohort 
reviewed  25  years  after  closure" 


(Urology  Department,  Addenbrooke's 
Hospital,  Cambridge,  UK  Dev  Med  Child 
Neurol  1995  Ian;37(l):19-29)  used  IQ 
test  results  to  measure  intellectual 
impairment.  These  documents  did  not 
mention  neurocognitive  testing. 
Furthermore,  neurocognitive  testing  is  a 
complex  and  time-consuming  process, 
involves  many  testing  variables,  and  is 
neither  as  widely  available  nor  as 
standardized  as  IQ  testing.  Therefore,  in 
our  judgment,  it  is  not  feasible  to  use 
neurocognitive  testing  to  measure  the 
effects  of  intellectual  impairment  due  to 
spina  bifida. 

A  number  of  sources  have  suggested 
that  verbal  and  performance  IQ 
subscores  are  a  better  measure  of 
impaired  intellect  than  the  overall  IQ 
score,  but  offered  no  evidence  to 
support  that  contention.  The  three 
studies  referred  to  above  relied  on  the 
overall  IQ  score  rather  than  the 
subscores  to  measure  intellectual 
impairment  in  individuals  with  spina 
bifida.  We  conducted  a  further  search  of 
the  medical  literature,  but  found  no 
evidence  that  IQ  subscores  are  a  better 
measure  of  intellectual  impairment  than 
the  overall  IQ  score.  We  therefore 
propose  to  continue  using  overall  IQ 
scores  to  evaluate  intellectual 
impairment. 

Although  the  evaluation  criteria  are 
based  on  the  disabling  effects  of  the 
most  common,  indeed  nearly  universal, 
medical  impairments  that  result  from 
spina  bifida,  individuals  may  have  other 
disabilities  that  result  from  spina  bifida. 
Several  organizations  have  expressed 
concern  that  individuals  with 
conditions  such  as  blindness  or  seizures 
resulting  from  spina  bifida  might  be 
underpaid  under  the  current  criteria. 
We  therefore  propose  to  allow  the 
Director  of  the  Compensation  and 
Pension  Service  to  increase  the  payment 
level  of  an  individual  who  would 
otherwise  be  paid  at  Level  I  or  II  and  has 
one  or  more  disabilities,  such  as 
blindness,  uncontrolled  seizures,  or 
renal  failure  that  result  either  from 
spina  bifida  or  from  treatment 
procedures  for  spina  bifida,  to  the  level 
that,  in  his  or  her  judgment,  best 
represents  the  extent  to  which  the 
disabilities  limit  the  individual's  ability 
to  engage  in  ordinary  day-to-day 
activities,  including  activities  outside 
the  home.  This  provision  would  allow 
the  Director  to  award  an  increase  in  the 
level  of  payment  to  Level  II  or  Level  III 
for  any  type  of  disability  resulting  from 
spina  bifida  or  treatment  procedures  for 
spina  bifida,  if  the  effects  of  a  disability 
are  of  equivalent  severity  to  the  effects 
specified  under  Level  II  or  III.  Therefore, 
should  the  results  of  neurocognitive 
testing  or  other  special  examinations, 
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for  example,  be  submitted,  they  could 
be  considered,  along  with  all  other 
medical  information,  in  determining 
whether  the  level  of  payment  should  be 
increased. 

Since  only  a  very  limited  number  of 
individuals  are  eligible  for  the  monthly 
monetary  allowance  for  spina  bifida, 
reserving  the  authority  to  increase 
payments  based  on  disabilities  not 
addressed  in  the  evaluation  criteria  to 
the  Director  of  the  Compensation  and 
Pension  Service  is  feasible.  Further,  this 
procedure  will  assure  that  the 
Compensation  and  Pension  Service  is 
aware  of  any  conditions  occurring 
frequently  enough  to  weirrant  further 
revisions  of  the  criteria. 

Although  the  current  regulation  uses 
the  terms  "child"  and  "children,"  many 
of  those  entitled  to  this  benefit  are  now 
adolescents  or  adults.  Therefore,  we 
propose  to  change  the  words  "child"  or 
"children"  to  "individual"  or 
"individuals"  throughout  §  3.814.  We 
also  propose  to  define  the  term 
"individual"  in  §3. 814(c)(2).  This 
definition  will  make  it  clear  that  this 
regulation  applies  to  eligible  individuals 
regardless  of  age. 

We  also  propose  to  amend  the 
regulations  to  provide  that,  when  VA  is 
required  to  reassess  an  individual's 
level  of  disability  for  purposes  of  the 
monetary  allowance,  VA  will  pay  the 
individual  at  Level  I  in  the  absence  of 
evidence  adequate  to  support  a  higher 
level  of  disability  or  if  the  individual 
fails  to  report,  "without  good  cause"  for 
a  scheduled  examination,  and  to 
provide  examples  of  good  cause.  This 
provision  is  similar  to  38  CFR  3.655(a), 
"Failure  to  report  for  Department  of 
Veterans  Affairs  examination,"  as 
applied  to  other  VA  claimants. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
FlexibiHty  Act  (RFA),  5  U.S.C.  601-612. 
This  amendment  would  not  directly 
affect  any  small  entities.  Only 
individuals  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

This  regulatory  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30,  1993. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 


List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care,  Pensions,  Radioactive 
materials.  Veterans,  Vietnam. 

Approved;  November  18,  1999. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  In  §  3.814,  the  heading  for  the 
section  and  paragraphs  (a),  (c)(2),  and 
(d)  are  revised  to  read  as  follows: 

§  3.81 4    Monetary  allowance  un<ler  38 
U.S.C.  1805  for  an  individual  suffering  from 
spina  bifida  whose  biological  father  or 
mother  is  or  was  a  Vietnam  veteran. 

(a)  VA  will  pay  a  monthly  allowance 
based  upon  the  level  of  disability 
determined  under  the  provisions  of 
paragraph  (d)  of  this  section  to  or  for  an 
individual  who  it  has  determined  is 
suffering  from  spina  bifida  and  whose 
biological  father  or  mother  is  or  was  a 
Vietnam  veteran.  Receipt  of  this 
allowance  will  not  affect  the  right  of  the 
individual  or  any  other  related 
individual  to  receive  any  other  benefit 
to  which  he  or  she  may  be  entitled 
under  any  law  administered  by  VA.  An 
individual  suffering  from  spina  bifida  is 
entitled  to  only  one  monthly  allowance 
under  this  section,  even  if  the 
individual's  biological  father  and 
mother  are  or  were  both  Vietnam 
veterans. 


(c)  *  *   * 

(2)  Individual.  For  the  purposes  of 
this  section,  the  term  "individual" 
means  a  person,  regardless  of  age  or 
marital  status,  whose  biological  father  or 
mother  is  or  was  a  Vietnam  veteran  and 
who  was  conceived  after  the  date  on 
which  the  veteran  first  served  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era.  Notwithstanding  the  provisions  of 
§  3.204(a)(1),  VA  shall  require  the  types 
of  evidence  specified  in  §§  3.209  and 
3.210  sufficient  to  establish  in  the 
judgment  of  the  Secretary  that  an 
individual's  biological  father  or  mother 
is  or  was  a  Vietnam  veteran. 


(d)  (1)  Except  as  otherwise  specified 
in  this  paragraph,  VA  will  determine  the 
level  of  payment  as  follows: 

(i)  Level  I.  The  individual  walks 
without  braces  or  other  external  support 
as  his  or  her  primary  means  of  mobility 
in  the  community,  has  no  sensory  or 
motor  impairment  of  the  upper 
extremities,  has  an  IQ  of  90  or  higher, 
and  is  continent  of  urine  and  feces 
without  the  use  of  medication  or  other 
means  to  control  incontinence. 

(ii)  Level  II.  Provided  that  none  of  the 
disabilities  is  severe  enough  to  warrant 
payment  at  Level  III,  and  the  individual: 
walks  with  braces  or  other  external 
support  as  his  or  her  primary  means  of 
mobility  in  the  community;  or,  has 
sensory  or  motor  impairment  of  the 
upper  extremities,  but  is  able  to  grasp 
pen,  feed  self,  and  perform  self  care;  or, 
has  an  IQ  of  at  least  70  but  less  than  90; 
or,  requires  medication  or  other  means 
to  control  the  effects  of  urinary  bladder 
impairment  and  is  unable  no  more  than 
two  times  per  week  to  remain  dry  for  at 
least  three  hoiu-s  at  a  time  during 
waking  hours;  or,  requires  bowel 
management  techniques  or  other 
treatment  to  control  the  effects  of  bowel 
impairment  but  does  not  have  fecal 
leakage  severe  or  frequent  enough  to 
require  daily  wearing  of  absorbent 
materials. 

(iii)  Level  III.  The  individual  uses  a 
wheelchair  as  his  or  her  primary  means 
of  mobility  in  the  community;  or,  has 
sensory  or  motor  impairment  of  the 
upper  extremities  severe  enough  to 
prevent  grasping  a  pen,  feeding  self,  and 
performing  self  care;  or,  has  an  IQ  of  69 
or  less;  or,  despite  the  use  of  medication 
or  other  means  to  control  the  effects  of 
urinary  bladder  impairment,  at  least 
three  times  per  week  is  unable  to  remain 
dry  for  three  hours  at  a  time  during 
waking  hours;  or,  despite  bowel 
management  techniques  or  other 
treatment  to  control  the  effects  of  bowel 
impairment,  has  fecal  leakage  severe  or 
frequent  enough  to  require  daily 
wearing  of  absorbent  materials;  or 
regularly  requires  manual  evacuation  or 
digital  stimulation  to  empty  the  bowel. 

(2)  If  an  individual  who  would 
otherwise  be  paid  at  Level  I  or  II  has  one 
or  more  disabilities,  such  as  blindness, 
uncontrolled  seizures,  or  renal  failure 
that  result  either  from  spina  bifida,  or 
from  treatment  procedures  for  spina 
bifida,  the  Director  of  the  Compensation 
and  Pension  Service  may  increase  the 
monthly  payment  to  the  level  that,  in 
his  or  her  judgment,  best  represents  the 
extent  to  which  the  disabilities  resulting 
from  spina  bifida  limit  the  individual's 
ability  to  engage  in  ordinary  day-to-day 
activities,  including  activities  outside 
the  home.  A  Level  II  or  Level  III 
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payment  will  )e  awarded  depending  on 
whether  the  effects  of  a  disability  are  of 
equivalent  sev  erity  to  the  effects 
specified  und«  r  Level  II  or  Level  III. 

(3)  VA  mav  iccept  statements  from 
private  physic  ans,  or  examination 
reports  from  g  )vemment  or  private 
institutions,  fcr  the  purpose  of  rating 
spina  bifida  chims  without  further 
examination,  |  irovided  the  statements  or 
reports  are  ad«  quate  for  assessing  the 
level  of  disabi  ity  due  to  spina  bifida 
under  the  provisions  of  paragraph  (d)(1) 
of  this  section  In  the  absence  of 
adequate  med  cal  information,  VA  will 
schedule  an  ej  amination  for  the 
purpose  of  ass  sssing  the  level  of 
disability. 

(4)  VA  will  )ay  an  individual  eligible 
for  a  monetarji  allowance  due  to  spina 
bifida  at  Level  I  unless  or  until  it 
receives  medi(  :al  evidence  supporting  a 
higher  payment.  When  required  to 
reassess  the  le  /el  of  disability  under 
paragraph  (d)(  5)  or  (d)(6)  of  this  section, 
VA  will  pay  aj  i  individual  eligible  for 
this  monetary  allowance  at  Level  I  in 
the  absence  of  evidence  adequate  to 
support  a  high  er  level  of  disability  or  if 
the  individual  fails  to  report,  without 
good  cause,  fo  r  a  scheduled 
examination.  Examples  of  good  cause 
include,  but  a)  e  not  limited  to,  the 
illness  or  hosj  italization  of  the 
claimant,  deatn  of  an  immediate  family 
member,  etc. 

(5)  VA  will  say  individuals  under  the 
age  of  one  yea  r  at  Level  I  unless  a 
pediatric  neur  ologist  or  a  pediatric 
neurosurgeon  certifies  that,  in  his  or  her 
medical  judgment,  there  is  a 
neurological  deficit  that  will  prevent  the 
individual  fro  n  ambulating,  grasping  a 
pen,  feeding  h  imself  or  herself, 
performing  se  f  care,  or  from  achieving 
urinary  or  feci  il  continence.  If  any  of 
those  deficits  ire  present,  VA  will  pay 
the  individuaj  at  Level  III.  In  either  case, 
VA  will  reassi  (ss  the  level  of  disability 
when  the  indi  vidual  reaches  the  age  of 
one  year. 

(6)  VA  will  reassess  the  level  of 
payment  whenever  it  receives  medical 
evidence  indicating  that  a  change  is 
warranted.  Fa  r  individuals  between  the 
ages  of  one  an  d  twenty -one,  however,  it 
must  reassess  the  level  of  payment  at 
least  every  fiv  b  years. 

(Authority:  38  U.S.C.  501,  1805) 

[FR  Doc.  00-60  )6  Filed  3-10-00;  8:45  am] 

MLUNQ  CODE  833  >-01-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Delivery  of  Mail  to  a  Commercial  Mail 
Receiving  Agency 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  purpose  of  this  proposal 
is  to  amend  section  D042.2.6(e)  of  the 
Domestic  Mail  Manual  (DMM)  to  revise 
the  requirements  for  delivery  of  an 
addressee's  mail  to  a  commercial  mail 
receiving  agency.  The  proposal  provides 
an  additional  optional  secondary 
address  designation  element  that  may  be 
used  in  the  delivery  address  of  holders 
of  private  mailboxes. 
DATES:  Comments  must  be  received  on 
or  before  April  12,  2000. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Manager,  Delivery,  U.S. 
Postal  Service,  475  L'Enfant  Plaza  SW 
Room  7142,  Washington,  DC  2026D- 
2802.  Copies  of  all  written  comments 
will  be  available  for  inspection  and 
photocopying  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday,  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
E.  Gamble,  (202)  268-3197. 
SUPPLEMENTARY  INFORMATION:  On  March 
25,  1999,  the  Postal  Service  published  a 
final  rule  in  the  Federal  Re^ster 
adopting  revised  regulations  governing 
the  operation  of  connnercial  mail 
receiving  agencies  (CMRAs)  with  an 
effective  date  of  April  26,  1999  (64  FR 
14385).  One  of  the  revised  ndes. 
Domestic  Mail  Manual  (DMM) 
D042.2.6(e),  required  the  use  of  "PMB" 
(private  mailbox)  in  the  complete 
mailing  address  of  all  CMRA  customers. 
The  Postal  Service  believes  the  required 
use  of  "PMB"  in  the  CMRA  customer's 
private  mailbox  address  will  provide 
CMRA  mailbox  holders'  correspondents 
with  the  true  identity  of  the  mailing 
address  of  the  mailbox  holder.  Under 
previous  standards,  many  CMRA 
mailbox  holders  used  addresses  bearing 
secondary  address  indicators  such  as 
"Suite,"  "Apartment,"  or  other 
designator  indicating  a  physical 
presence  at  that  street  address.  The 
Postal  Service  adopted  the  "PMB" 
designation  to  ensure  that  the  public 
would  be  aware  that  the  address  is  not 
a  physical  location  and  thereby 
discourage  fraudulent  or  deceptive 
practices  that  might  adversely  affect 
senior  citizens  and  other  consumers, 
businesses,  and  even  federal,  state,  and 
local  governments. 

This  proposal  to  amend  DMM 
D042.2.6(e)  is  an  outgrowth  of  meetings 


the  Postal  Service  conducted  after 
publication  of  the  revised  rules  with 
various  groups  representing  the  CMRA 
industry,  small  businesses,  the  self- 
employed,  small  and  home  office 
(SOHO)  operators,  and  government 
organizations.  Some  of  these 
p^icipants  asserted,  as  had 
commentors  during  the  rulemaking,  that 
the  use  of  the  "PMB"  designation  would 
have  a  negative  effect  on  the  businesses 
of  CMRA  mailbox  holders.  That  is,  they 
asserted  that  some  consumers  might  be 
discouraged  from  doing  business  with 
CMRA  mailbox  holders  due  to 
perceptions  that  those  businesses  are 
somehow  "unsavory."  Although  the 
Postal  Service,  as  discussed  in  the 
March  25  rulemaking,  is  not  convinced 
that  this  would  happen,  it  nonetheless 
wishes  to  ensiu-e  that  this  unintended 
consequence  does  not  occur.  During  the 
discussions  referenced  above,  some  of 
the  participants  proposed  a 
modification  that  would  allow  private 
mailbox  holders  the  alternative  to  use 
the  "#"  sign  in  lieu  of  "PMB"  in  their 
mailing  addresses  at  a  CMRA.  Although 
the  Postal  Service  believes  that  the  rule 
adopted  on  March  25, 1999,  best  serves 
the  consumer  protection  needs  of  the 
American  public,  it  nevertheless  wishes 
to  balance  this  goal  with  the  concerns  of 
the  small  business  community.  The 
Postal  Service  believes  that  the  proposal 
outlined  herein  balances  these  interests. 

Summary  of  Proposed  Change 

Proposed  DMM  section  D042. 2.6(e) 
provides  that  the  CMRA  delivery 
address  designation  for  customer's  mail 
must  contain  specific  address  elements 
identifying  it  as  the  location  to  which  a 
mailpiece  is  delivered.  Unlike  the 
current  rule,  the  proposed  rule  would 
permit  use  of  the  "#"  sign  as  an 
alternative  to  the  "PMB"  designation, 
the  only  authorized  secondary 
designation  that  may  be  used  in  the 
delivery  address  under  the  rules 
published  on  March  25,  1999.  As  with 
that  nde,  the  mailbox  holder  would  not 
be  permitted  to  use  "Suite," 
"Apartment,"  or  any  other  designator 
indicating  a  physical  presence  at  the 
address.  Instead,  it  would  require  the 
use  of  the  designation  "PMB"  or  the 
alternate  "#"  designation,  along  with 
the  appropriate  unique  nimiber  assigned 
to  the  mailbox  holder  by  the  CMRA. 

Current  standards  specify  that  a  four- 
line  format  should  be  used  for  CMRA 
customer  addresses.  Domestic  Mail 
Manual  section  D042.2.6(e)  remains  the 
preferred  format.  Nevertheless,  CMRA 
customers  will  be  permitted  an  option 
to  use  a  three-line  format,  if  the  sender 
of  the  mailpiece  is  unable  to  provide  the 
four-line  format  due  to  computer 
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software  or  storage  limitations,  with  the 
exceptions  discussed  below.  Examples 
of  acceptable  three-line  format 
addresses  are: 
JOE  DOE 

10  MAIN  ST  PMB  234 
HERNDON  VA  22071-2716 
or 

JOE  DOE 
10  MAIN  ST  #234 
HERNDON  VA  22071-2716 
or 

JOE  DOE 

10  MAIN  ST  STE  11  PMB  234 
HERNDON  VA  22071-2716 
The  CMRA  customer  must  not  use  the 

#  sign  in  the  three-line  format  when  the 
physical  address  of  the  CMRA  contains 
a  secondary  address  element  on  the 
delivery  address  line;  for  example, 
"Rural  Route  Box  Number,"  "Suite," 
"Floor,"  "Building,"  "Unit,"  "#,"  or 
other  term.  For  example,  the  use  of  the 

#  sign  in  a  three-line  format  address  of 
a  CMRA  customer  is  not  permitted  in 
the  following  addresses: 

JOE  DOE 

10  MAIN  ST  STE  11  PMB  234 

HERNDON  VA  22071-2716 

or 

Joe  Doe 

RR  1  BOX  12  PMB  234 

HERNDON  VA  22071-2716 

In  this  case,  the  following  must  be 
used: 
JOE  DOE 
#234 

10  MAIN  ST  STE  11 
HERNDON  VA  22071-2716 
or 

JOE  DOE 
#234 

RR  1  BOX  12 
HERNDON  VA  22071-2716 

Note:  It  is  also  impermissible  to  combine 
the  secondary  address  element  of  the 
physical  location  of  the  CMRA  address  and 
the  CMRA  customer  private  mailbox  number 
(e.g.,  10  MAIN  ST  STE  11-234).  In  CMRA 
physical  addresses  which  contain  a 
secondary  address  element  on  the  delivery 
address  line,  the  addition  of  the  #  sign  and 
the  private  mailbox  number  of  a  CMRA 
customer  on  the  delivery  address  line  will 
likely  cause  operational  problems.  The 
problems  are  related  to  automation 
misreading  the  address,  leading  to  returned 
or  misdirected  mail,  service  delays,  and 
increased  costs  in  processing  and  delivering 
the  mail.  Accordingly,  where  the  CMRA 
address  contains  a  secondary  address 
element,  the  CMRA  customer  must  not  use 
the  #  sign  in  the  address  in  the  three-line 
format.  The  four-line  format  currently  set 
forth  in  DMM  section  D042. 2.6(e)  must  be 
used. 

The  public  would  be  provided  the 
means  to  know  that  an  address  bearing 
the  "#"  designation  is  located  at  a 


CMRA,  although  in  some  instances 
attainment  of  this  knowledge  would 
require  a  step  in  addition  to  reading  the 
address  on  the  mailpiece.  An  address 
bearing  the  "PMB"  designation  would 
always  be  located  at  a  CMRA.  However. 
Ein  address  bearing  the  "#"  designation 
may  or  may  not  be  at  a  CMRA;  the 
Postal  Service  will  maintain  a  toll-free 
number  which  will  allow  individuals  to 
ascertain  whether  the  "#"  designation 
address  is  located  at  a  CMRA.  The 
Postal  Service  will  also  engage  in  an 
information  campaign  to  educate  the 
public  on  the  "PMB"  and  "#" 
designations  and  the  availability  of  the 
toll-free  number.  Under  the  rules 
published  by  the  Postal  Service  on 
March  25, 1999,  and  subsequent 
extensions,  mail  addressed  to  private 
mailboxes  was  to  include  the  "PMB" 
designation  by  April  26,  2000.  Due  to 
the  time  required  for  the  public 
comment  period  and  the  issuance  of  the 
final  rule  for  this  proposal,  the  April  26, 
2000,  deadline  is  extended  to  August 
26. 2000. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
of  553(b).  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revision  to 
the  Domestic  Mail  Manual,  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  proposes  to  adopt  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (39  CFR  part  111): 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401.  403,  3001-3011,  3201-3219,  3403-3406, 
3621,  5001. 

2.  Section  D042.2.0  of  the  Domestic 
Mail  Manual  (DMM)  is  amended  by 
revising  subsection  D042.2.6  (e)  to  read 
as  follows: 

D    DEPOSIT,  COLLECTION,  AND 
DELIVERY 

DOOO     Basic  Information 


D040    Delivery  of  Mail 


D042    Conditions  of  Delivery 


2.0    DELIVERY  TO  ADDRESSEE'S 
AGENT 


2.6    Delivery  to  CMRA 

***** 

e.  A  CMRA  must  represent  its 
delivery  address  designations  for  the 
intended  addressees  by  the  use  of 
private  mailbox  (PMB)  or  the  alternative 
(#)  sign.  The  CMRA  delivery  address 
designations  must  specify  the  location 
to  which  a  mailpiece  is  delivered. 
Mailpieces  must  bear  a  delivery  address 
that  contains  the  following  elements,  in 
this  order: 

Preferred  Format 

(Line  1)  Intended  addressee's  name  or 
other  identification.  Examples:  JOE  DOE 
or  ABC  CO. 

(Line  2)  PMB  and  number  or  the 
alternative  #  sign  and  number.  Example: 
PMB  234  or  #234. 

(Line  3)  Street  number  and  name  or 
post  office  box  number  or  rural  route 
designation  and  number.  Examples:  10 
MAIN  ST  or  PO  BOX  34  or  RR  1  BOX 
12. 

(Line  4)  Citv,  state,  and  ZIP  Code  (5- 
digit  or  ZIP-t-4). 

Example:  HERNDON  VA  22071-2716. 

Examples  of  acceptable  four-line 
format  addresses  are: 

JOE  DOE 

PMB  234 

RR1BOX12 

HERNDON  VA  22071-2716 

or 

JOE  DOE 

#234 

10  MAIN  ST  STE  11 

HERNDON  VA  22071-2716 

Alternate  Format 

(Line  1)  Intended  addressee's  name  or 
other  identification. 

Examples:  JOE  DOE  or  ABC  CO. 

(Line  2)  Street  number  and  name  or 
post  office  box  number  and  PMB  and 
number  or  the  alternative  #  sign  and 
number. 

Examples:  10  MAIN  ST  PMB  234  or 
#234  or  PO  BOX  34  PMB  234  or  #234. 

(Line  3)  City,  state,  and  ZIP  Code  (5- 
digit  or  ZIP+4). 

Example:  HERNDON  VA  22071-2716. 

The  CMRA  customer  must  not  use  the 
#  sign  in  the  three-line  format  when  the 
physical  address  of  the  CMRA  contains 
a  secondary  address  element  on  the 
delivery  address  line;  for  example, 
"Rural  Route  Box  Number,"  "Suite," 
"Floor,"  "Building,"  Unit,"  "#."  or 
other  term.  For  example,  the  use  of  the 
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#  sign  in  a 
aCMRA 
the  following 

JOE  DOE 

10  MAIN  ST  Sit 

HERNDON  VA 


thred-line  format  address  of 
custon  er  is  not  permitted  in 
ac  dresses: 


11  #234 
12071-2716 


or 

Joe  Doe 

RR  12  BOX  512 

Hemdon  VA  22071 

In  this  case,  t 
used: 
JOE  DOE 
10  MAIN  ST  STt 
HERNDON  VA 


#234 

-2716 
le  following  must  be 


til  PMB234 
2071-2716 


or 

JOE  DOE 

#234 

10  MAIN  ST 

HERNDON  VA 

or 

JOE  DOE 

RR12  Box  512 

HERNDON  VA 

or    • 

JOE  DOE 

#234 

RR12  Box  512 

HERNDON  VA 


ST- 


ill 
;  2071-2716 


I  MB  234 
;  12071-2716 


2071-2716 


It  is  also  impe  missible  to  combine 
the  secondary  a(  dress  element  of  the 
physical  locatio  i  of  the  CMRA  address 
and  the  CMRA  c  ustoraer  private 
mailbox  numbei ,  e.g.,  10  MAIN  ST  STE 
11-234.  In  CMR\  physical  addresses 
which  contain  a  secondary  address 
element  on  the  (  elivery  address  line, 
the  addition  of  t  le  #  sign  and  the 

;  number  of  a  CMRA 
delivery  address  line 
operational  problems. 
The  problems  ai  b  related  to  automation 
misreading  the  i  ddress.  leading  to 
returned  or  misc  irected  mail,  service 

and  incr  lased  costs  in 
processing  and  (  elivering  the  mail. 
Accordingly,  wl  ere  the  CMRA  address 
contains  a  secondary  address  element, 
the  CMRA  customer  must  not  use  the  # 
sign  in  the  addr(  ss  in  the  three-line 
format.  The  CMl  LA  must  write  the 


private  mailbox 
customer  on  the 
will  likely  cause 


complete  CMRA 
to  deliver  mail  t 


delivery  address  used 
to  each  individual 
addressee  or  firr  i  on  the  Form  1583 
(block  3).  The  P(  stal  Service  may  return 
mail  without  a  p  roper  address  to  the 
sender  endorsee!  "Undeliverable  as 
Addressed,  Miss  ing  PMB  or  #  Sign." 


An  appropriat  ? 
111.3  to  reflect 
published  if  the 


amendment  to  39  CFR 

change  will  be 
proposal  is  adopted. 


tiis 


Stanley  F.  Mires 

Chief  Counsel.  Le^slat, 
(FR  Doc.  00-6050 
BILUNG  CODE  7710-lft-P 


ive. 
iled  3-10-00;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA44  &  GA3&-9948b;  FRL-6547-3] 

Approval  and  Promulgation  of 
Revisions  to  the  Georgia  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Georgia  on  February  11,  1998,  and 
November  19, 1998.  The  February  11, 
1998,  revisions  update  references  to  the 
August  15,  1997,  version  of  Georgia's 
"Procedures  for  Testing  and  Monitoring 
Sources  of  Air  Pollutants"  manual.  The 
November  19. 1998,  revisions  adopt 
new  Permit  by  Rule  provisions  for 
several,  small  source  categories, 
including:  certain  types  of  fuel-burning 
equipment,  on-site  power  generation, 
concrete  mixing  plants,  hot  mix  asphalt 
plants,  cotton  ginning  operations, 
coating  and/or  gluing  operations, 
printing  operations,  non-reactive  mixing 
operations,  fiberglass  molding  and 
forming  operations,  and  peanut/nut 
shelling  operations.  For  these  categories 
of  sources  that  operate  below  the  major 
source  threshold,  the  rules  may  negate 
the  need  to  file  for  a  Part  70  Permit  (also 
known  as  a  "Title  V  Permit")  or  a 
synthetic  minor  permit.  In  the  Final 
Rules  Section  of  this  Federal  Register. 
the  EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  April  12,  2000. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni,  Air 
Planning  Branch,  Air,  Pesticides,  and 
Toxics  Management  Division,  EPA 
Region  4,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Notarianni  at  404/562-9031  (or 

by  e-mail  at: 

notarianni  .michele@epa.gov) . 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Final  Rules  Section  of  this  Federal 
Register. 

Dated:  February  14,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  00-5387  Filed  3-10-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-496;  MM  Docket  No.  99-188;  RM- 
9591] 

Radio  Broadcasting  Services; 
Bruneau,  ID 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  This  document  denies  a 
petition  for  rule  making  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  FM  Channel  273C1  to 
Bruneau,  Idaho,  as  a  first  local  aural 
transmission  service,  for  failure  to 
establish  that  locality  is  a  bona  fide 
community  for  allotment  purposes.  See 
64  FR  30293  June  7,  1999.  With  this 
action,  this  proceeding  is  terminated. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-188. 
adopted  February  23,  2000,  and  released 
March  3,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  D.C.  20036,  (202)  857- 
3800. 
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Federal  Ccmmunications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-6055  Filed  3-10-00;  8:45  am] 
BILUNG  CODE  6712-01-U 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-495;  MM  Docket  No.  9^187;  RM- 
9590] 

Radio  Broadcasting  Services;  Summit 
City,  CA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  This  docimient  denies  a 
petition  for  rule  making  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  FM  Channel  221A  to 
Summit  City,  California,  as  a  first  local 
aural  transmission  service,  for  failure  to 
establish  that  locality  is  a  bona  fide 
community  for  allotment  purposes.  See 
64  FR  30293,  June  7,  1999.  With  this 
action,  this  proceeding  is  terminated. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-187, 
adopted  February  23,  2000,  and  released 
March  3,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington.  D.C  20036,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-6053  Filed  3-10-00:  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  00-481 ,  MM  Docket  No.  00-37,  RM- 
9749] 

Radio  Broadcasting  Services;  New 
Richmond,  Wl  and  Coon  Rapids  & 
Moose  Lake,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  Petition  for  Rule  Making 
filed  by  Smith  Broadcasting  Company, 
Inc.  proposing  the  substitution  of 
Channel  296C2  for  Channel  296C3  at 
New  Richmond,  Wisconsin,  reallotment 
of  Channel  296C2  to  Coon  Rapids, 
Minnesota,  and  modification  of  the 
license  for  Station  WIXK-FM  to  specify 
operation  on  Channel  296C2  at  Coon 
Rapids.  The  coordinates  for  Channel 
296C2  at  Coon  Rapids  are  45-11-42  and 
93-05-14.  To  accommodate  the 
allotment  at  Coon  Rapids,  we  shall 
propose  the  substitution  of  Channel 
249A  for  Channel  296A  at  Moose  Lake, 
Minnesota,  and  modification  of  the 
construction  permit  for  Station  KBFH  to 
specify  operation  on  Channel  249A.  The 
coordinates  for  Channel  249A  are  46- 
27-10  and  92-45-47.  Canadian 
concurrence  will  be  requested  for  the 
allotment  at  Moose  Lake.  In  accordance 
with  Section  1 .420(i)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  Channel  296C2  at  Coon  Rapids. 
DATES:  Comments  must  be  filed  on  or 
before  April  24,  2000,  and  reply 
comments  on  or  before  May  9,  2000. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Mark  N. 
Lipp,  Scott  C.  Cinnamon,  Shook,  Hardy 
&  Bacon,  600  14th  Street,  N.W.,  Suite 
800,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-37,  adopted  February  13,  2000.  and 
released  March  3,  2000.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Conmiission's  Public  Reference  Center, 
445  Twelfth  Street,  S.W.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 


Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedxu"es  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-6054  Filed  3-10-00:  8:45  am] 
BILUNG  COOe  6712-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 

[Docket  OST-99-6578] 
RIN2105-AC49 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

AGENCY:  Office  of  the  Secretary,  DOT. 
"  ACTION:  Notice  of  agenda  for  public 
meeting. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  scheduled  three 
public  listening  sessions  on  its  notice  of 
proposed  rulemaking  (NPRM)  to  revise 
the  Department's  drug  and  alcohol 
testing  procedures,  published  in  the 
Federal  Register  on  December  9.  1999 
(64  FR  69076).  In  the  meeting  notice, 
published  in  the  Federal  Register  on 
January'  18,  2000  (65  FR  2573),  the 
Department  included  tentative  agendas 
for  the  meetings  to  be  held  in  Los 
Angeles,  California,  and  Dallas,  Texas. 
However,  the  Department  did  not 
include  such  an  agenda  for  the  meeting 
to  be  held  in  Washington  DC.  This 
notice  provides  the  agenda  for  the 
Washington  DC  meeting,  which  will 
include  a  roundtable  discussion  on  the 
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proposed  publii ;  interest  exclusion  (PIE) 
provisions  of  thie  NPRM. 
DATES  AND  ADDRESSES:  The  public 
meetings  will  b !  held  on  March  20  and 
21,  2000.  at  the  Ronald  Reagan  Building 
and  Intemation  d  Trade  Center,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004;  on  March  28, 
2000,  at  the  Hil  on  Los  Angeles  Airport, 
5711  West  Centpry  Boulevard,  Los 
Angeles.  CA  90t)45,  telephone  number 
(310)  410-^000  fax  (310)  410-6177;  and 
on  March  30,  2(  00,  at  the  Crowne  Plaza, 
Dallas  Market  C  enter,  7050  Stemmons 
Freeway,  Dallas,  TX  75247,  telephone 
number  (214)  6;  10-8500,  fax  (214)  630- 
0037. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  meeting!  information  and  to 
register  for  one  jf  the  meetings,  contact 
the  DOT  contractor.  Marti  Bludworth. 
Transportation  Safety  Institute  (TSI), 
Special  Progran  s  Division,  DTI-100, 
4400  Will  Rogeis  Parkway,  Suite  205, 
Oklahoma  City,  OK  73106-2057, 
telephone  number  (800)  862-4832, 
extension  323,  lix  number  (405)  946- 
4268,  or  e-mail 
marti bludwoi  th@tsi.jccbi.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  piupose  <  if  the  meetings  is  to 
provide  all  segn  ents  of  the 
transportation  industry  and  the  general 
public  with  an  dpportiinity  to  make 
statements,  which  have  not  already  been 
made  previously,  to  the  docket.  These 
meetings  would]  also  give  DOT  the 
opportunity  to  ask  questions  and  ensiu'e 
that  the  public  qonmients  are  clearly 
understood  by  the  Department.  It  may 
also  give  the  Department  the 
opportunity  to  (iarify  issues  related  to 
comments  that  had  already  been 
submitted  to  tha  docket  during  the  early 
days  of  the  formpl  comment  period. 
Questions  by  commenters  and  other 
attendees  to  the  tXDT  will  be  permitted 
as  time  allows.  Kegistration  and  meeting 
procedures  wen  specified  in  the 
January  18,  200<i,  notice. 

B.  Agenda  for  tl  e  WashiBgtoH,  DC, 
Meeting 

The  meeting  i  i  Washington,  DC  will 
be  held  for  a  day  and  a  half  to  provide 
ample  opportumty  for  attendees  to  make 
comments  and  fpr  DOT  to  have 
additional  time,! if  needed,  to  ask  follow 
up  questions.  This  geographic  location 
will  also  providi ;  added  opportunity  for 
additional  DOT  staff  and  industry 
representatives  :  rom  the  Capital  area  to 
attend  the  meetiog. 

The  following  is  a  tentative  agenda 
that  may  be  modified  as  needed  to 
accommodate  the  needs  of  commenters 


and  to  ensure  adequate  coverage  of  the 
subject  matter.  We  call  your  attention 
particularly  to  the  "Roundtable 
Discussion"  on  the  second  day  of  the 
meeting  concerning  the  service  agent 
accountability  provisions  of  the 
proposed  rules,  known  as  the  public 
interest  exclusion  (PEE)  proposal.  This 
proposal  has  generated  considerable 
interest  among  interested  parties,  and 
we  believe  that  it  could  be  useful  to 
schedule  an  open,  interactive  discussion 
among  attendees  about  it.  This 
discussion  will  be  in  addition  to  the 
opportunity  for  speakers  to  address  this 
proposal  in  their  regular  statements.  As 
time  permits,  the  Department  intends  to 
hold  similar  discussions  as  part  of  the 
Los  Angeles  and  Dallas  meetings  as 
well. 

Agenda— DOT  Public  Meeting,  Ronald 
Reagan  and  International  Trade  Center, 
Atrium  Ballroom  A 

March  20-21,  2000  Washington,  DC 

Monday,  March  20,  2000 

09 :  00-09 : 1 5     Introduction  and 
Administrative  Items 

09:15-09:55     Overview  of  the  Notice  of 
Proposed  Rulemaking 

10:00-11:10    Collection  Issues 

11:1 5-1 1:30    Laboratory  Issues 

11:30-12:00    Q&A  and  Public 
Comments 

01:00-01:50    Labor/Employer/ 
Employee  Issues 

02:00-03:45     Medical  Review  Officer 
Issues 

03:50-04:10     Substance  Abuse 
Professional  Issues 

04:10-05:00    Questions  and  Answers 
and  Additional  Public  Comments 

Tuesday,  March  21,  2000 

09 :  OO-l  0:10    Service  Agents/Public 
Interest  Exclusion 

10:30-01:30    Public  Interest  Exclusion 
Round  Table  Discussion 

Issued  this  7th  day  of  March  2000,  at 
Washington,  DC. 
Mary  BerasteiB, 

Director,  Office  of  Drug  and  Alcohol  Policy 
and  Compliance,  Department  of 
Transportation. 
[FR  Doc.  00-6190  Filed  3-9-00;  12:09  pm] 

atLUNG  COBE  4ei«-62-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101fr-AF95 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  Steiler's  Eider 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  for  the  Alaska- 
breeding  population  of  the  Steiler's 
eider  (Polysticta  stelleri),  a  threatened 
species  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
Proposed  designation  of  critical  habitat 
for  the  Steiler's  eider  includes  areas  on 
the  North  Slope  of  Alaska,  the  Yukon- 
Kuskokvdm  Delta  (Y-K  Delta),  and 
seven  marine  areas  in  southwest  and 
south  coastal  Alaska.  These  areas  total 
65,858  square  kilometers  (km^)  (25,428 
square  miles  (mi^)).  The  marine  units 
include  14,458  kilometers  (km)  (8,984 
mi)  of  coastline. 

If  this  proposal  is  made  final,  section 
7(a)(2)  of  the  Act  requires  that  Federal 
agencies  ensure  that  actions  they  fund, 
permit,  or  carry  out  are  not  likely  to 
result  in  the  "destruction  or  adverse 
modification"  of  critical  habitat. 
"Destruction  or  adverse  modification" 
of  critical  habitat  is  defined  as  an 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 
Therefore,  designation  of  critical  habitat 
does  not  restrict  human  activity  or 
development  unless  the  impact  to 
habitat  is  so  significant  that  it  impairs 
the  survival  or  recovery  potential  of  the 
listed  taxon  as  a  whole.  Furthermore, 
the  regulatory  impact  of  critical  habitat 
designation  does  not  extend  beyond 
those  activities  funded,  permitted,  or 
conducted  by  Federal  agencies. 
Exclusively  State  or  private  actions  are 
not  affected. 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation.  We  may  revise  this 
proposal  to  incorporate  or  address 
comments  and  other  information 
received  during  the  comment  period. 
DATES:  The  public  comment  period  for 
this  proposal  closes  on  May  12,  2000. 
Requests  for  public  hearings  must  be 
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received  in  writing  at  the  address  below 
by  April  27,  2000.  We  will  publish  the 
dates  and  locations  of  any  public 
hearings  in  the  Federal  Register  and 
appropriate  local  newspapers  at  least  15 
days  prior  to  the  first  hearing. 
ADDRESSES:  You  may  inspect  the 
complete  file  for  this  rule  at  the  U.S. 
Fish  and  Wildlife  Service,  Northern 
Alaska  Ecological  Services,  101  12th 
Ave.,  Rm  110,  Fairbanks,  AK  99701,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Swem,  Endangered  Species  Branch, 
Northern  Alaska  Ecological  Services,  at 
the  above  address  (telephone  907/456- 
0203;  facsimile  907/456-0208). 
SUPPLEMENTARY  INFORMATION: 

Background 

Description 

The  Steller's  eider  was  first  described 
by  Peter  Simon  Pallas  in  1769  {Bent 
1925),  and  given  the  scientific  name 
Anas  stelleri  Pallas.  After  seven  name 
changes,  it  was  grouped  with  other 
eiders  as  Somateha  stelleri.  Now  it  is 
considered  distinct  from  the  other 
eiders,  and  is  the  only  species  in  the 
genus  Polysticta  (American 
Ornithologists'  Union  1983).  This  genus 
is  grouped  with  the  other  seaducks 
under  the  Tribe  Mergini  (eiders,  scoters, 
mergansers,  and  allies),  the  Subfamily 
Anatinae  (ducks),  and  the  Family 
Anatidae  (swans,  geese,  and  ducks). 

It  is  the  smallest  of  four  eider  species; 
both  sexes  are  approximately  45 
centimeters  (17-18  inches)  long 
(Bellrose  1980).  The  plumage  of  the 
breeding  adult  male  is  white,  black,  and 
chestnut.  The  head  is  white  with  black 
eye  patches  and  light  green  tinging  on 
the  forehead,  lores  (space  between  bill 
and  eye),  and  below  the  eye.  The  chin 
and  throat  are  black,  separated  from  a 
broad  black  collar  around  the  lower 
neck  by  a  white  ring.  The  shoulders  and 
back  are  also  black  and  each  tertial 
(inner  wing)  feather  is  bicolored 
longitudinally,  with  the  inner  half  being 
white  and  the  outer  half  being  bluish- 
black,  giving  the  back  a  striped 
appearance  when  the  wing  is  folded. 
The  speculum  (patch  of  colored  feathers 
on  the  wing)  is  dark  blue  and  the  breast 
and  belly  are  chestnut  shading  to  black 
posteriorly.  A  black  spot  is  present  on 
each  side  of  the  breast.  The  flanks, 
rump,  and  under-tail  coverts  (feathers) 
are  black,  and  the  wedge-shaped  tail  is 
dark  brown.  Males  in  eclipse  plumage 
(dull  plumage  assumed  prior  to  molt) 
during  late  summer  and  fall  are  entirely 
mottled  brown  except  the  wings  are  like 
the  adult  breeding  male's  and  the  upper 
wing-coverts  are  white.  Females  and 


juveniles  year-roimd  are  motUed  brown, 
and  the  female  adult  has  a  blue 
speculum  bordered  in  white. 

Geographic  Range 

Three  breeding  populations  of 
Steller's  eiders  are  recognized,  two  in 
Arctic  Russia  and  one  in  Alaska.  The 
majority  of  Steller's  eiders  breed  in 
Russia  and  are  identified  by  separate 
breeding  and  wintering  distributions 
(Nygard  et  al.  1995).  The  Russian 
Atlantic  population  nests  west  of  the 
Khatanga  River  and  winters  in  the 
Barents  and  Baltic  seas.  The  Russian 
Pacific  population  nests  east  from  the 
mouth  of  the  Khatanga  River  and 
winters  in  the  southern  Bering  Sea  and 
northern  Pacific  Ocean,  where  it 
presumably  intermixes  with  the  Alaska- 
breeding  population.  Neither  Russia- 
breeding  population  is  listed  as 
threatened  or  endangered;  only  Steller's 
eiders  that  nest  in  Alaska  are  listed  as 
threatened  under  the  Act. 

This  proposal  for  critical  habitat 
addresses  the  Alaska-breeding 
population  of  Steller's  eiders,  the  only 
population  listed  under  the  Act,  but  the 
Alaska-breeding  population  is  visually 
indistinguishable  fi'om  the  unlisted 
Russian  Pacific  population.  During  the 
autumn  molt,  winter,  and  spring 
migration  staging  periods,  the  listed 
Alaska-breeding  population  intermixes 
with  the  more  numerous  and  unlisted 
Russia-breeding  population  in  marine 
waters  of  southwest  Alaska.  During 
these  times,  it  is  unknown  whether  the 
Alaska-breeding  population 
concentrates  in  distinct  areas  or 
disperses  throughout  the  species' 
marine  range. 

The  exact  historical  breeding  range  of 
the  Alaska-breeding  population  of 
Steller's  eiders  is  not  clear.  The 
historical  range  may  have  extended 
discontinuously  from  the  eastern 
Aleutian  Islands  to  the  western  and 
northern  Alaska  coasts,  possibly  as  far 
east  as  the  Canadian  border.  In  more 
recent  times,  breeding  occurred  in  two 
general  areas,  the  Arctic  Coastal  Plain 
on  the  North  Slope,  and  western  Alaska, 
primarily  on  the  Y-K  DeUa.  Today, 
Steller's  eiders  breed  on  the  western 
Arctic  Coastal  Plain  in  northern  Alaska, 
from  approximately  Point  Lay  east  to 
Prudhoe  Bay,  and  in  extremely  low 
numbers  on  the  Y-K  Delta. 

On  the  North  Slope,  anecdotal 
historical  records  indicate  that  the 
species  occurred  from  Wainwright  east, 
nearly  to  the  Alaska-Canada  border 
(Anderson  1913;  Brooks  1915).  There 
are  few  historical  records  from  the 
eastern  North  Slope,  however,  so  it  is 
unknown  whether  the  species  was 
abundant  there  or  whether  sightings 


were  uncommon.  Today,  the  species 
predominantly  breeds  on  the  western 
North  Slope,  in  the  northern  half  of  the 
National  Petroleum  Reserve — Alaska 
(NPR-A).  The  majority  of  sightings  in 
the  last  decade  have  occurred  east  of  the 
mouth  of  the  Utukok  River,  west  of  the 
Colville  River,  and  within  90  km  (56  mi) 
of  the  coast.  Within  this  extensive  area. 
Steller's  eiders  generally  breed  at  very 
low  densities. 

The  Steller's  eider  was  considered  a 
locally  "common"  breeder  in  the 
intertidal,  central  Y-K  Delta  by 
natuiralists  early  in  the  1900s  (Murie 
1924;  Conover  1926;  Gillham  1941; 
Brandt  1943),  but  the  bird  was  reported 
to  breed  in  only  a  few  locations.  By  the 
1960s  or  70s,  the  species  had  become 
extremely  rare  on  the  Y-K  Delta,  and 
only  six  nests  have  been  found  in  the 
1990s  (Flint  and  Herzog  1999).  Given 
the  paucity  of  early  recorded 
observations,  only  subjective  estimates 
can  be  made  of  the  Steller's  eider's 
historical  abundance  or  distribution  on 
the  Y-K  Delta. 

A  few  Steller's  eiders  were  reportedly 
found  nesting  in  other  locations  in 
western  Alaska,  including  the  Aleutian 
Islands  in  the  1870s  and  80s  (Gabrielson 
and  Lincoln  1959),  Alaska  Peninsula  in 
the  1880s  or  90s  (Murie  and  Scheffer 
1959),  Seward  Peninsula  in  the  1870s 
(Portenko  1989),  and  on  Saint  Lawrence 
Island  as  recently  as  the  1950s  (Fay  and 
Cade  1959).  Nesting  Steller's  eiders  are 
no  longer  found  at  these  western  Alaska 
sites. 

After  breeding,  Steller's  eiders  move 
to  the  Alaska  Peninsula  where  they 
undergo  a  flightless  molt  for  about  3 
weeks.  Most  birds  molt  in  four  areas — 
Izembek  Lagoon  (Metzner  1993;  Dau 
1999a;  Laubhan  and  Metzner  1999). 
Nelson  Lagoon,  Herendeen  Bay,  and 
Port  Moller  (Gill  et  al.  1981;  Petersen 
1981;  Dau  1999a).  Additionally,  Steller's 
eiders  are  known  or  thought  to  molt  in 
a  number  of  other  locations  along  the 
northwestern  Alaska  coast,  around 
islands  in  the  Bering  Sea,  and  along  the 
coast  of  Bristol  Bay  (Swarth  1934;  Dick 
and  Dick  1971;  Petersen  and  Sigman 
1977;  Wilk  et  al.  1986;  Dau  1987; 
Petersen  et  al.  1991;  Day  et  al.  1995;  Dau 
1999a).  The  breeding  derivation  of 
molting  Steller's  eiders  in  the  Russian 
Far-East,  primarily  Kamchatka,  is 
undetermined. 

Recoveries  of  banded  Steller's  eiders 
suggest  that  the  Alaska-breeding 
population  of  Steller's  eiders  intermixes 
with  Russian  Pacific-breeders  in 
southwest  Alaska  during  molt.  Steller's 
eiders  banded  during  molt  at  Izembek 
and  Nelson  lagoons  have  been  found 
during  the  breeding  season  near  Barrow 
(Jones  1965;  Service,  U.S.  Geological 
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Survey,  and  Nc  rth  Slope  Borough, 
unpubl.  data)  a  >  well  as  in  a  number  of 
locations  in  Ru  ;sia  (Jones  1965). 
However,  it  is  i  Jiknown  if  Alaska- 
breeding  Stelle  's  eiders  molt  in 
locations  other  than  Izembek  and 
Nelson  lagoons 

In  general,  w  ntering  Steller's  eiders 
occupy  shallow  ,  near-shore  marine 
waters  in  much  of  southwest  and  south 
coastal  Alaska.  They  are  found  around 
islands  and  alo  ig  the  coast  of  the  Bering 
Sea  and  north  I  acific  Ocean  from  the 
Aleutian  Islands,  along  the  Alaska 
Peninsula  and  Codiak  Archipelago,  east 
to  lower  Cook  I  ilet.  Along  open 
coastline,  Stelh  r's  eiders  usually  remain 
within  about  4(  0  meters  (m)  (400  yards 
(yd))  of  shore  nsrmally  in  water  less 
than  10  m  (30  f  )et  (ft))  deep  (C.  Dau, 
Service,  pers.  c  )mm.  1999)  but  can  be 
found  well  offs  lore  in  shallow  bays  and 
lagoons  or  near  reefs  (C.  Dau,  pers. 
comm.  1999;  D,  Zwiefelhofer,  Service, 
pers.  comm.  19  }9).  An  unknown 
number  of  Stell  3r's  eiders  winter  along 
the  Russian  anc  Japanese  coasts.  They 
have  been  repo  ted  from  the  Anadyr 
Gulf  (Konyuididv  1990).  Komandor 
(Commander)  a  (id  Kuril  islands  in 
Russia  (Kistchiiiski  1973;  Palmer  1976), 
and  near  Hokkc  ido  Island  in  northern 
Japan  (Brazil  1^91). 

Prior  to  sprin  i  migration,  thousands 
to  tens  of  thous  mds  of  Steller's  eiders 
stage  at  a  series  of  locations  along  the 
north  side  of  th  3  Alaska  Peninsula, 
including  sever  il  of  the  areas  used 
diuing  molt  an<  winter  such  as  Port 
Heiden,  Port  M  )ller.  Nelson  Lagoon, 
and  Izembek  La  goon  (Lamed  et  al.  1994; 
Lamed  1998).  From  there,  they  cross 
Bristol  Bay,  anc  it  is  thought  that 
virtually  the  en  ire  Alaska-wintering 
adult  populatio  a  spends  days  or  weeks 
feeding  and  res  ing  in  northern 
Kuskokwim  Ba  '  and  in  smaller  bays 
along  its  perim*  iei  (W.  Lamed,  Service, 
pers.  comm.  19  )9).  The  number  seen 
there  varies  am  )ng  years,  presumably 
because  lingerii  ig  sea  ice  may  slow 
northward  migjation  in  some  years.  An 
estimated  42.0C0  have  concentrated  in 
early  May  in  Ki  skokwim  Bay  when  ice 
has  delayed  noi  thward  migration 
(Lamed  et  al.  1(94).  Steller's  eiders  also 
concentrate  alo  ig  the  southwest  coast  of 
the  Y-K  Delta  a  nd  southern  coast  of 
Nunivak  Island  during  spring  migration 
(Lamed  et  al.  V 194;  R.  King,  Service, 
unpublished  da  ta). 

Steller's  eidei  s  move  north  through 
the  Bering  Strai  t  between  mid-May  and 
early  June  (Bail  jy  1943;  Kessel  1989). 
Subadults  may  remain  in  wintering 
areas  or  along  t  le  migration  route 
during  the  sum  ner  breeding  season,  as 
they  have  been  aoted  in  Nelson  Lagoon 
in  July  (M.  Pete  rsen,  U.S.  Geological 


Survey,  pers.  comm.  1999),  around 
Nunivak  Island  from  July  to  October  (B. 
McCaffery,  Service,  pers.  comm.  1999) 
and  offshore  and  along  the  lagoons  of  St. 
Lawrence  Island  in  summer  (Fay  1961). 
Steller's  eiders  have  been  seen  in 
lagoons  along  the  northwest  coast  of 
Alaska  in  late  July,  and  these  also  may 
be  subadults  (Johnson  et  al.  1992;  Day 
e^y.  1995). 

Fall  migration  is  protracted,  with 
Steller's  eiders  moving  south  through 
the  Bering  Strait  from  late  July  through 
October  (Kessel  1989),  depending  on  age 
and  sex  of  individuals  and  whether 
migration  takes  place  before  or  after 
wing  molt  (Jones  1965).  Fall  migration 
routes  are  poorly  understood  but  groups 
have  been  seen  passing  near  shore  at 
Nunivak  Island  (Dau  1987)  and  Cape 
Romanzof  (McCaffery  and  Harwood 
1997). 

Population  Status 

Determining  population  trends  for 
Steller's  eiders  is  difficult;  however,  the 
Steller's  eider's  breeding  range  in 
Alaska  appears  to  have  contracted 
substantially,  with  the  species 
disappearing  from  much  of  its  historical 
range  in  western  Alaska  (Kertell  1991) 
and  possibly  a  portion  of  its  range  on 
the  North  Slope.  In  areas  where  the 
species  still  occurs  in  Alaska,  the 
frequency  of  occurrence  (the  proportion 
of  years  in  which  the  species  is  present) 
and  the  frequency  of  breeding  (the 
proportion  of  years  in  which  the  species 
attempts  to  nest)  have  both  apparently 
declined  in  recent  decades  (Quakenbush 
et  al.  in  prep.). 

We  do  not  know  whether  the  species' 
breeding  population  on  the  North  Slope 
is  currently  declining,  stable,  or 
improving.  Although  Steller's  eiders  are 
counted  there  during  extensive  aerial 
waterfowl  tmd  eider  surveys,  few  are 
seen  in  most  years  because  the  species 
occurs  at  very  low  density  and  the 
surveys  sample  only  a  small  proportion 
of  the  suitable  breeding  habitat.  Based 
on  observations  at  Barrow,  we  have 
found  that  breeding  population  size  and 
breeding  effort  vary  considerably  among 
years,  therefore,  detecting  statistically 
significant  population  trends  or 
precisely  estimating  population  size  is 
difficult. 

Despite  the  difficulty  in  detecting 
statistically  significant  trends  with 
North  Slope  aerial  siu^ey  data,  these 
data  can  be  used  to  derive  an  estimate 
of  breeding  population  size.  Several 
dozen  Steller's  eiders  are  usually 
detected  during  aerial  breeding-pair 
waterfowl  siuT^eys  on  the  North  Slope 
each  year  (Service  unpublished  data). 
These  siu^eys  sample  2-3  percent  of  the 
suitable  waterfowl  breeding  habitat 


annually.  When  extrapolated  to  the 
entire  study  area,  the  niunber  of 
sightings  suggests  that  hundreds  or  low 
thousands  (point  estimates  range  from 
534  to  2,543  in  1989-1998)  of  Steller's 
eiders  would  be  detected  if  the  entire 
region  were  surveyed  each  year.  Actual 
population  size  is  probably  higher. 
Based  on  these  observations,  it  seems 
reasonable  to  estimate  that  hundreds  or 
thousands  of  Steller's  eiders  occur  on 
the  North  Slope.  Similar  aerial  surveys 
are  conducted  on  the  Y-K  Delta,  but  no 
Steller's  eiders  were  detected  using  this 
technique  so  population  size  and  trends 
cannot  be  estimated;  however,  it  is 
obvious  that  a  drastic  reduction  in  the 
species'  abundance  has  occiured 
(Kertell  1991). 

Previous  Federal  Action 

In  December  1990,  James  G.  King  of 
Juneau,  Alaska,  petitioned  us  to  list  the 
Steller's  eider  under  the  Act.  In  May 
1992,  we  determined  that  listing  was 
warranted  but  precluded  by  higher 
listing  priorities  elsewhere.  In  1993,  a 
status  review  of  the  species  concluded 
that  listing  of  the  Alaska-breeding 
population  as  threatened  was 
warranted,  although  the  available 
information  did  not  support  listing  the 
species  worldwide  (57  FR  19852).  A 
proposed  rule  to  list  the  Alaska- 
breeding  population  of  Steller's  eiders 
as  threatened  was  published  in  the 
Federal  Register  on  July  14, 1994  (59  FR 
35896).  Appropriate  Federal  and  State 
agencies;  borough,  city,  and  village 
governments;  scientific  and 
environmental  organizations;  and  other 
interested  parties  were  contacted  and 
encouraged  to  conunent.  Shortly 
thereafter,  a  new  Service  policy  (59  FR 
34270)  was  implemented  requiring  that 
listing  proposals  be  revievved  by  at  least 
three  independent  specialists.  "The 
conunent  period  was  reopened  in  Jxme 
1995  to  seek  peer  review,  and 
appropriate  parties  were  again  contacted 
and  encouraged  to  comment.  A  final 
determination  on  whether  listing  was 
warranted  was  further  delayed  by  a 
national  moratorium  on  listing  (Public 
Law  104-6)  implemented  in  April  1995, 
which  prevented  final  determination  on 
listing  actions  for  the  remainder  of  the 
fiscal  year;  that  moratorium  was  later 
extended  until  April  1996. 

We  received  comments  on  listing 
Steller's  eiders  ft'om  a  total  of  nine 
parties  during  the  two  comment 
periods.  Of  the  comments,  foiu- 
supported  listing,  four  were  neutral,  and 
one,  the  Alaska  Department  of  Fish  and 
Game,  opposed  listing.  We  also  received 
peer  review  from  five  recognized 
experts  on  eider  or  seaduck  population 
monitoring,  modeling,  or  management; 
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all  five  supported  listing  the  Alaska- 
breeding  population  of  Steller's  eiders 
as  threatened  or  endangered.  Two 
environmental  organizations  (The 
Wilderness  Society  and  Greenpeace) 
recommended  designating  critical 
habitat  in  current  and  historical 
breeding  habitat,  wintering  habitat  along 
the  Alaska  Peninsula,  and  other  marine 
areas.  The  North  Slope  Borough 
supported  listing  but,  although  not 
specifically  mentioning  "critical 
habitat,"  recommended  against 
additional  special  protection  near  the 
village  of  Barrow.  Of  the  five 
independent  experts  who  provided  peer 
review,  four  commented  on  critical 
habitat  designation.  One  suggested 
studies  of  breeding  ecology  to  identify 
critical  habitat  requirements,  one 
recommended  designating  critical 
habitat  near  Barrow,  one  suggested 
"absolute  protection"  for  Steller's  eiders 
nesting  anywhere  in  Alaska,  and  one 
mentioned  that  protecting  "coastal 
molting  and  wintering  range"  was 
perhaps  more  important  than  breeding 
habitat. 

On  June  11, 1997,  we  listed  the 
Alaska  breeding  population  of  Steller's 
eiders  (62  FR  31748)  as  threatened.  That 
decision  included  a  determination  that 
designation  of  critical  habitat  was  not 
prudent  at  that  time.  Service  regulations 
(50  CFR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  if  designation  would  not  be 
beneficial  to  the  species.  Section  7(a)(2) 
of  the  Act  requires  Federal  agencies  to 
ensure,  in  consultation  with  the  Service, 
that  activities  they  fund,  authorize,  or 
carry  out  are  not  likely  to  jeopardize  the 
continued  existence  of  listed  species.  At 
the  time  of  our  determination,  we  stated 
that  critical  habitat  designation  would 
provide  no  additional  benefit  to  Steller's 
eiders  because  protection  of  the  species' 
habitat  would  be  ensured  through 
section  7  consultations,  the  recovery 
process,  and,  as  appropriate,  through 
the  section  10  habitat  conservation 
planning  process. 

On  March  10,  1999.  the  Southwest 
Center  for  Biological  Diversity,  Center 
for  Biological  Diversity,  and  Christians 
Caring  for  Creation  filed  a  lawsuit  in 
Federal  District  Court  in  the  Northern 
District  of  California  against  the 
Secretary  of  the  Department  of  the 
Interior  for  failiue  to  designate  critical 
habitat  for  five  species  in  California  and 
two  in  Alaska.  These  species  include 
the  Alameda  whipsnake  (Masticophis 
lateralis  euryxanthus),  the  zayante 
band-winged  grasshopper 
[Trimerotropis  infantilis),  the  Morro 
shoulderband  snail  (Helmintholglypta 
walkeriana),  the  Arroyo  southwestern 
toad  {Bufo  microscaphus  calif ornicus). 


the  San  Bernardino  kangaroo  rat 
[Dipodomys  merriami  parvus),  the 
spectacled  eider  (Somateria  fischeri), 
and  the  Steller's  eider.  Subsequently, 
the  Federal  Govermnent  entered  into  a 
settlement  agreement  with  the  plaintiffs, 
by  which  the  Service  agreed  to 
readdress  the  prudency  of  designating 
critical  habitat  for  Steller's  eiders  by 
March  1,  2000,  and  propose  critical 
habitat  if  prudent.  If,  upon 
consideration  of  all  available 
information  and  comments,  we 
determine  that  designating  critical 
habitat  is  prudent,  we  have  agreed  to 
send  a  final  rule  to  the  Federal  Register 
by  January  5,  2001.  If  we  determine  that 
designation  of  critical  habitat  is  not 
prudent,  we  have  agreed  to  send  a 
notice  of  this  finding  to  the  Federal 
Register  by  August  1,  2000. 

ki  the  last  few  years,  a  series  of  court 
decisions  have  overtiuned  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  Interior  1 1 3  F. 
3d  1121  (9th  Cir.  1997);  Conservation 
Council  for  Hawaii  V.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions  and  the  availability  of  some 
new  information  concerning  the  species' 
habitat  needs,  we  recognized  the  value 
in  reexamining  the  question  of  whether 
critical  habitat  for  Steller's  eider  would 
be  prudent.  This  proposal  is  the  product 
of  this  reexamination  and  reflects  our 
best  interpretation  of  the  recent  judicial 
opinions  on  critical  habitat  designation. 
If  additional  information  becomes 
available  on  the  biology  and  distribution 
of  the  species,  we  may  reevaluate  our 
critical  habitat  designation,  including 
proposing  additional  critical  habitat  or 
proposing  deletion  or  boundary 
refinement  of  existing  critical  habitat. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
the  species  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
management  consideration  or 
protection;  and  (ii)  specific  areas 
outside  the  geographiccd  area  occupied 
by  the  species  at  the  time  it  is  listed, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species.  "Conservation"  is  defined  in 
section  3(3)  of  the  Act  as  the  use  of  all 
methods  and  procedures  necessary  to 
bring  endangered  or  threatened  species 
to  the  point  at  which  listing  under  the 
Act  is  no  longer  necessary. 


Section  4(b)(2)  of  the  Act  requires  that 
we  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  any  area  fi-om  critical 
habitat  designation  if  the  benefits  of 
such  exclusion  outweigh  the  benefits  of 
including  such  area  as  part  of  the 
critical  habitat,  provided  the  exclusion 
will  not  result  in  the  extinction  of  the 
species  (section  4(b)(2)  of  the  Act). 
Critical  habitat  is  not  to  be  designated 
in  foreign  countries  or  outside  the 
jurisdiction  of  the  United  States  (50  CFR 
424.12(h)). 

The  designation  of  critical  habitat 
does  not,  in  and  of  itself,  restrict  human 
activities  or  development,  nor  does  it 
mandate  specific  management  or 
recovery  actions.  Critical  habitat 
designation  contributes  to  species 
conservation  primarily  by  identifying 
important  habitat  for  the  species  and  by 
describing  the  habitat  features  that  are 
thought  to  be  essential  for  the  species. 
This  action  can  alert  public  and  private 
entities  to  the  area's  importance  and 
result  in  cooperative  strategies  for 
conserving  the  habitat  and  its  primary 
constituent  elements.  The  only 
regulatory  impact  of  critical  habitat 
designation  is  through  the  provisions  of 
section  7  of  the  Act,  and  these 
provisions  apply  only  to  actions  with  a 
Federal  "nexus"  (i.e.,  actions 
authorized,  funded,  or  conducted  by 
any  Federal  agency)  and  do  not  affect 
exclusively  State  or  private  activities  on 
non-Federal  land. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  conduct  do  not 
jeopardize  the  continued  existence  of 
listed  species.  Activities  that  jeopardize 
listed  species  are  defined  as  actions  that 
"directly  or  indirectly,  reduce 
appreciably  the  likelihood  of  both  the 
survival  and  recovery  of  a  listed 
species"  (50  CFR  402.02).  Thus.  Federal 
agencies  carmot  jeopardize  listed 
species  through  their  actions,  regardless 
of  whether  critical  habitat  has  been 
designated  for  the  species.  Where 
critical  habitat  is  designated,  section  7 
also  requires  Federal  agencies  to  ensure 
that  activities  they  authorize,  fund,  or 
conduct  do  not  result  in  the  destruction 
or  adverse  modification  of  designated 
critical  habitat.  Activities  that  destroy  or 
adversely  modify  critical  habitat  are 
defined  as  those  actions  that 
"appreciably  diminish  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  species"  (50  CFR 
402.02)!  Common  to  the  definitions  of 
both  "jeopardy"  and  "destruction  or 
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species  of  taking  or  other  human 
activity.  Therefore,  we  propose  that 
designating  critical  habitat  is  prudent 
for  the  Steller's  eider. 

After  reviewing  the  best  scientific  and 
commercial  data  available,  we  propose 
to  withdraw  the  previous  finding  that 
designation  of  critical  habitat  for  the 
Steller's  eider  is  not  prudent,  and  we 
propose  to  designate  critical  habitat  on 
the  North  Slope  of  Alaska,  the  Y-K 
Delta,  and  seven  marine  areas  in 
southwest  and  southcoastal  Alaska. 

Methods 

Critical  habitat  is  defined  as  (1)  the 
specific  areas  within  the  geographical 
area  currently  occupied  by  the  species 
on  which  are  found  those  physical  and 
biological  features  that  are  essential  for 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection,  and  (2) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed  upon  determination  by  the 
Secretary  that  such  areas  are  essentieJ 
for  the  conservation  of  the  species  (50 
CFR  424.02(d)).  All  the  geographic  areas 
we  propose  to  designate  as  critical 
habitat  are  within  what  we  believe  to  be 
the  current  range  of  the  species  based  on 
available  information.  To  determine 
which  of  the  occupied  areas  meet  this 
definition,  we  reviewed  all  available 
information  on  the  distribution,  diet, 
and  habitat  associations  of,  and  threats 
to,  Steller's  eiders.  Information 
reviewed  included  published  and 
unpublished  accoimts  from  early 
historical  investigations  and  more 
recent  aerial,  boat,  and  ground-based 
surveys  and  studies. 

Two  factors  complicate  evaluating 
which  cu-eas  and  habitat  features  are 
essential  for  the  conservation  of  the 
Alaska-breeding  population  of  the 
Steller's  eider.  First,  information  is 
inadequate  on  the  distribution  of  the 
listed,  Alaska-breeding  population 
during  the  nonbreeding  season.  The 
Alaska-breeding  population,  which 
likely  numbers  in  the  hundreds  or  low 
thousands,  is  thought  to  molt  and 
winter  in  the  same  broad  region  as  the 
much  more  numerous  Russian  Pacific 
population.  If  the  Alaska-breeding 
population  is  distributed 
proportionately  across  the  species' 
extensive  nonbreeding  range,  the  listed 
population  is  greatly  diluted  in  any 
given  location  by  members  of  the 
nonlisted  breeding  population.  In 
contrast,  if  the  Alaska-breeding 
population  concentrates  in  specific 
portions  of  the  species'  molting  and 
wintering  ranges,  the  habitat  within 
those  geographic  areas  would  be  more 
disproportionately  essential  for  recovery 


of  the  listed  population.  Currently, 
information  to  determine  which 
scenario  most  closely  applies  is 
insufficient. 

The  second  factor  complicating 
critical  habitat  designation  for  the 
Steller's  eider  is  that  recovery,  which  is 
the  objective  of  endangered  species 
conservation,  has  yet  to  be  defined  for 
Alaska-breeding  Steller's  eiders.  The 
Steller's  Eider  Recovery  Team  is 
currently  working  to  develop  a  recovery 
plan  for  the  species,  but  has  not  yet  set 
numerical  criteria  for  recovery,  either  in 
terms  of  population  size  or  distribution. 
In  the  absence  of  clearly  defined 
recovery  objectives  or  criteria, 
determining  which  physical  and 
biological  features  are  essential  for 
recovery  is  difficult.  After  considering 
these  complicating  factors,  we  believe  it 
is  essential  to  the  recovery  of  the  species 
to  maintain  the  existing  population  on 
the  North  Slope  and  allow  for  recovery 
of  the  greatly  depressed  population  on 
the  Y-K  Delta.  Therefore,  we  believe 
that  the  following  three  components  are 
essential  for  the  conservation  of  the 
Alaska-breeding  population  of  Steller's 
eiders: 

(1)  The  North  Slope  breeding 
subpop'  lation  and  its  habitat  must  be 
maintained  sufficiently  to  sustain 
healthy  reproduction  and  allow  for 
potential  population  growth; 

(2)  The  Y-K  Delta  subpopulation 
must  be  increased  in  abundance  to 
decrease  the  Alaska-breeding 
population's  vulnerability  to 
extirpation;  and 

(3)  Molting,  wintering,  and  spring 
staging  habitat  in  the  marine 
environment  must  be  maintained  to 
ensure  adequate  survival  during  the 
nonbreeding  season. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  what  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  habitat 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  These 
include,  but  are  not  limited  to,  the 
following: 

Space  for  individual  and  population 
growth,  and  for  normal  behavior; 

Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

Cover  or  shelter; 

Sites  for  breeding,  reproduction,  or 
rearing  offspring;  and,  generally 

Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
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historical  geographical  and  ecological 
distributions  of  the  species. 

The  primary  constituent  elements  for 
Steller's  eiders  vary  by  season, 
depending  on  the  habitat  occupied.  As 
a  result,  the  primary  constituent 
elements  for  Steller's  eiders  are  different 
in  proposed  terrestrial  and  marine  units; 
elaboration  is  provided  in  the  Proposed 
Critical  Habitat  section,  below. 

Proposed  Critical  Habitat 

After  reviewing  the  best  scientific  and 
commercial  data  available,  we  propose 


to  designate  critical  habitat  for  the 
Alaska-breeding  population  of  the 
Steller's  eider,  including  breeding 
habitat  on  the  North  Slope  and  Y-K 
Delta,  and  seven  marine  units  in 
southwest  and  southern  coastal  Alaska 
where  the  birds  molt,  winter,  or  stage 
during  spring  migration.  The 
approximate  area  of  proposed  critical 
habitat  by  land  ownership  is  shown  in 
Table  1.  Lands  proposed  as  critical 
habitat  are  under  private.  State.  Native, 
and  Federal  ownership.  Estimates 


reflect  the  total  area  within  critical 
habitat  unit  boundaries,  without  regard 
to  the  presence  of  primary  constituent 
elements.  The  area  actually  proposed  as 
critical  habitat  is  therefore  less  than  that 
indicated  in  Table  1 .  Given  the  large 
area  being  proposed,  estimates  made  for 
the  proposal  could  differ  significantly 
from  estimates  in  any  final  designation 
due  to  changes  in  the  information 
available  and  improved  calculation 
methods. 


Table  1  .—Estimated  Hectares  of  Land  and  Marine  Waters  Proposed  as  Critical  Habitat,  Which  Are 
Occupied  by  the  Steller's  Eider,  Summarized  by  Private,  State,  Federal  and  Native  Government  Ownership 


Location 

Federal 

State 

Native 

Other  Private 

Total 

Hectares 

% 

Hectares 

% 

Hectares 

% 

Hectares 

% 

North  ^Inne  Hand) 

3,652,400 

202,500 

20,500 

89 

65 

100 

132,300 

3 

303.700 
108.600 

7 
35 

4,088,400 

Y-K  Delta  (land)                        

300 

<1 

311.400 

Nunivak  Island  (marine) 

20,500 

1 ,285,200 
200,700 
84,600 
337,100 
114,200 
106,500 

100 

100 

95 

99 

100 

79 

1 .285,200 

N.  Side  Alaska  Peninsula  (marine)  .. 

200,700 

4,500 
4,800 

5 

1 

89.100 

S.  Side  Alaska  Peninsula  (marine)  .. 
Kachemak  Bay/Ninilchik  (marine)  .... 

341,900 



114,200 

27,900 

21 

134,400 

Total  

3,912,600 

59 

2.260,600 

34 

412,300 

6 

300 

<1 

6,585.800 

Unit  1 :  North  Slope  Nesting  Unit 

The  historical  distribution  of  Steller's 
eiders  on  Alaska's  North  Slope 
encompasses  a  broad  area,  from  the 
Chukchi  Sea  coast  to  the  Canadian 
border.  The  North  Slope  comprises  two 
major  ecological  regions — the  Arctic 
Coastal  Plain,  along  the  northern  edge  of 
the  North  Slope,  and  the  Arctic 
Foothills,  which  form  the  transition 
between  the  coastal  plain  and  the 
mountains  of  the  Brooks  Range  to  the 
south.  The  coastal  plain  is  poorly 
drained  and  treeless,  and  underlain  by 
thick  permafrost.  Lakes  and  ponds  cover 
20-50  percent  of  the  land  surface. 
Another  20  percent  is  classified  as  wet 
or  flooded  tundra,  categories  in  which 
water  cover  varies  from  10-50  percent 
(Ducks  Unlimited  1998).  These 
abundant  shallow  water  habitats  and 
their  associated  aquatic  invertebrate 
fauna  are  important  features  of  Steller's 
eider  nesting  habitat.  Aquatic  emergent 
vegetation  (Carex  aquatilus  or 
Arctophila  fulva)  is  of  particular 
importance  for  feeding  and  escape 
cover,  and  comprises  approximately  5 
percent  of  the  Arctic  Coastal  Plain 
(Ducks  Unlimited  1998).  Relative  to  the 
coastal  plain,  the  Arctic  Foothills  zone 
is  characterized  by  rolling  hills  and 
plateaus,  better  defined  drainage 
patterns,  and  fewer  lakes  and  ponds 
(Gallant  et  al.  1995).  Steller's  eiders  are 


rare  or  absent  from  the  foothills  as  a 
breeding  species.  Comparison  of  recent 
and  historical  data  (late  1800s  on) 
suggests  that  this  species  may  be 
withdrawing  from  the  eastern  portion  of 
the  Arctic  Coastal  Plain,  although  it  may 
always  have  been  more  common  to  the 
west  (Quakenbush  et  al.  in  prep). 

In  the  North  Slope  nesting  unit  the 
primary  constituent  elements  for 
Steller's  eiders  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
nesting,  rearing  of  young,  roosting, 
sheltering,  and  dispersal.  The  primary 
constituent  elements  include:  small 
ponds  and  shallow  water  habitats 
(particidarly  those  with  emergent 
vegetation),  moist  tundra  within  100  m 
(326  ft)  of  permanent  surface  waters 
including  lakes,  ponds,  and  pools,  the 
associated  aquatic  invertebrate  fauna, 
and  adjacent  nesting  habitats.  During 
the  nesting  season,  small  ponds  with 
emergent  vegetation  provide  for  foraging 
and  brood-rearing,  the  aquatic 
invertebrate  prey  upon  which  Steller's 
eiders  depend,  and  adjacent  moist 
tundra  for  nest  sites.  On  the  breeding 
grounds  in  northern  Alaska,  Steller's 
eiders  feed  primarily  by  dabbling  in 
shallow  ponds  (Quakenbush  et  al. 
1995).  Both  adult  and  juvenile  Steller's 
eiders  on  the  breeding  grounds  forage 
mostly  on  aquatic  insect  larvae  and 


freshwater  crustaceans,  including  (but 
probably  not  limited  to)  the  following 
taxa:  Midges  (Chironomidae),  craneflies 
(Tipulidae),  caddisflies  (Trichoptera), 
water  fleas  (Amphipoda),  isopods 
(Isopoda).  fairy  shrimp  (Anostraca).  and 
tadpole  shrimp  (Notostraca)  (Dement'ev 
and  Gladkov  1967;  Portenko  1989; 
Quakenbush  et  al.  1995;  M.  Myres,  in 
litt.  1999). 

Steller's  eiders  generally  nest  on 
slightly  elevated  areas  near  ponds 
(Murie  1924;  Brandt  1943;  Bee  1958; 
Cramp  et  al.  1977).  In  the  Barrow  area, 
most  nests  occur  on  the  rims  of  low- 
centered  polygons,  mostly  within 
partially  drained  lake-basins  th^t 
contain  a  mosaic  of  shallow  ponds  with 
emergent  water  sedges  (C  aquatilis)  and 
pendant  grasses  (A.  fulva)  (Service, 
unpublished  data).  Most  are  within  100 
m  (326  ft)  of  permanent  water  (Service, 
unpublished  data).  Steller's  eiders  rear 
broods  in  the  same  habitats  used  for 
nesting  (Solovieva  1997;  Service, 
unpublished  data),  usually  within  650 
m  (2.100  ft)  of  their  nest  sites.  Near 
Barrow,  monitored  broods  were  found 
using  waterbodies  with  emergent  A. 
fulva  80  percent  of  the  time,  ponds  with 
emergent  C.  aquatilis  1 5  percent  of  the 
time,  and  dry  tundra  between  ponds  the 
remaining  5  percent  of  the  time 
(Service,  unpublished  data).  Broods 
used  A.  fulva  as  escape  cover  from 
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proposed  unit  were  based  on  the 
distribution  of  aerial  survey 
observations,  but  also  the  distribution  of 
suitable  wetland  habitat.  All  townships 
containing  aerial  survey  observations 
were  included  in  the  proposed  unit, 
with  the  exception  of  observations 
considered  outliers,  wJiich  are 
explained  below.  Intervening  townships 
were  also  included,  even  if  there  were 
no  associated  aerial  survey  observations, 
provided  that  they  contained  a  similar 
density  of  lakes  and  wetlands,  as 
indicated  on  USGS  1:250,000  scale 
maps.  For  some  of  those  townships, 
Steller's  eider  observations  exist  from 
other  data  sources  (e.g..  Service, 
unpublished  data;  Quakenbush  et  al.  in 
prep.).  In  any  case,  the  resolution  of  the 
data  is  not  sufficient  to  rule  out  the 
existence  of  undetected  locations  of 
concentrated  use  by  nesting  eiders, 
which  in  aggregate  could  represent  a 
significant  portion  of  the  population. 
Consistent  with  the  distribution  of 
wetlands  noted  above,  the  proposed 
unit  is  contained  almost  entirely  within 
the  Arctic  Coastal  Plain  ecoregion  or  the 
transition  zone  between  the  Arctic 
Coastal  Plain  and  Arctic  Foothills 
ecoregions,  extending  into  the  Foothills 
zone  only  at  locations  where  there  were 
actual  observations  (Gallant  et  al.  1995). 

Two  records  south  of  Point  Lay  near 
the  Chukchi  Sea  coast  and  three  records 
east  of  the  Colville  River  were 
considered  outliers  because  they  were 
disjunct  from  the  other  observations. 
Although  Steller's  eiders  historically 
occurred  east  of  the  Colville  River 
(Quakenbush  et  al.  in  prep.)  and  still 
may  be  observed  occasionally  in  this 
region  (D.  Troy,  Troy  Ecological 
Research  Associates,  in  litt.  1999),  this 
area  currently  is  peripheral  for  nesting. 
There  is  only  one  breeding  record  for 
Steller's  eiders  in  the  Prudhoe  Bay  area 
since  1970,  despite  the  most  intense 
ornithological  scrutiny  of  any  portion  of 
northern  Alaska  (D.  Troy,  pers.  comm. 
1999;  Hohenberger  et  al.  1994; 
Quakenbush  et  al.  in  prep.).  The 
decision  to  exclude  likely  areas  of 
former  occupation  east  of  the  Colville 
River  is  based  on  our  understanding  of 
current  distribution  and  the  assumption 
that  the  current  breeding  range  is 
adequate  to  support  recovery. 

The  proposed  North  Slope  nesting 
unit  encompasses  approximately  40,884 
km-  (15,785  mi-),  89  percent  of  which 
lies  within  the  NPR-A,  managed  by  the 
Bureau  of  Land  Management.  Other 
major  landowners  include  Native 
Village  and  Regional  Corporations  and 
the  State  of  Alaska.  Excluding  NPR-A, 
minor  portions  of  the  area  are  managed 
by  Federal  agencies  (including  U.S. 
Department  of  Defense,  Service,  and  the 


Bureau  of  Land  Management). 
Excluding  Native  Corporations,  very 
little  land  is  owned  privately. 

Nearly  the  entire  listed  population 
ciurently  nests  within  the  proposed 
boundaries  of  the  proposed  North  Slope 
Nesting  Unit,  thus  the  survival  and 
recovery  of  the  species  is  dependent  on 
the  habitat  within  this  area.  We  do  not 
have  sufficient  information  to  identify 
any  subset  of  this  area  as  sufficient  to 
support  recovery  of  the  species  to  the 
point  where  it  may  be  removed  from  the 
endangered  species  list.  We  therefore 
consider  this  area  to  contain  the 
physical  and  biological  features 
essential  to  the  conservation  of  the 
species. 

It  is  difficult  to  identify  obstacles  to 
recovery,  because  the  importance  of 
current  threats  and  the  causes  of  decline 
are  largely  unknown.  Although  it  is 
unclear  whether  changes  in  the 
suitability  of  breeding  habitat 
contributed  to  the  decline,  we  can 
identify  factors  that  would  potentially 
reduce  the  capacity  of  the  breeding 
habitat  to  support  recovery.  Almost  the 
entire  proposed  North  Slope  Nesting 
Unit  (91  percent)  is  contained  within 
the  NPR-A,  managed  by  the  Bureau  of 
Land  Management.  The  NPR-A  is 
managed  under  the  authority  of  the 
Naval  Petroleum  Reserves  Production 
Act  of  1976,  as  amended,  which 
encourages  oil  and  gas  leasing,  while 
requiring  protection  of  important 
surface  resources  and  uses  (U.S. 
Department  of  the  Interior  1998).  An  oil 
and  gas  lease  sale  was  conducted  in 
1999  for  the  NPR-A's  northeast 
planning  area,  which  overlaps  the 
eastern  40  percent  of  this  proposed  unit. 
Depending  on  the  outcome  of 
exploration  and  the  potential  ensuing 
development,  leasing  on  other  portions 
of  the  proposed  unit  may  occur.  Other 
existing  or  potential  uses  of  NPR-A 
lands  include  mineral  development, 
subsistence  hunting  and  fishing,  and  a 
variety  of  recreational  uses. 

Unit  2:  Yukon-Kuskokwim  Delta  Nesting 
Unit 

The  Y-K  Delta  sites  at  which  Steller's 
eiders  were  considered  common  in  the 
mid-1 900s  were  located  within  30  km 
(18  mi)  of  the  coast,  between  Kokechik 
Bay  and  Nelson  Island.  Published 
accounts  provide  little  information 
regarding  habitat  requirements  on  the 
Y-K  Delta  breeding  grounds.  Brandt 
(1943;  p.  267)  described  Steller's  eiders 
near  Kokechik  Bay  "feeding  along  the 
margins  of  the  shallow  pools,  tipping  up 
like  Mallards."  Nest  sites  were  found 
near  ponds,  and  females  flushed  from 
nests  were  reported  to  use  ponds  as 
escape  cover  (Murie  1924,  Brandt  1943). 
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Steller's  eider  nest  sites  have  been 
located  in  habitat  similar  to  that  which 
is  used  by  spectacled  eiders  on  the  Y— 
K  Delta  (Conover  1924,  Flint  and  Herzog 
1999).  This  zone  of  high-density  nesting 
by  eiders  and  other  waterfowl  is 
identified  as  the  "vegetated  intertidal 
zone"  (King  and  Dau  1981.  Kertell  1991) 
and  is  described  as  the  area  between  the 
outer  edge  of  vascular  plant  cover  and 
the  line  of  driftwood  cast  up  by  high 
tides,  generally  within  40  km  (25  mi)  of 
the  coast.  The  drift  line  results  from 
occasional  spring  and  fall  storm  surges, 
which  inundate  the  tundra  well  beyond 
•  the  normal  high  tide  line.  Vegetation  in 
this  zone  is  predominately  sedge/grass 
marsh. 

Primary  constituent  elements  for  the 
Y-K  Delta  nesting  unit  are  assumed  to 
be  similar  to  those  described  for  the 
North  Slope:  small  ponds  and  shallow 
water  habitats  (particularly  those  with 
emergent  vegetation),  moist  tundra 
within  100  m  (326  ft)  of  permanent 
surface  waters  including  lakes,  ponds, 
and  pools,  the  associated  aquatic 
invertebrate  fauna,  and  adjacent  nesting 
habitats. 

The  proposed  Y-K  Delta  Nesting  Unit 
covers  approximately  3,114  km^  (1,202 
mi^)  on  the  outer  coastal  zone  of  the 
central  Y-K  Delta.  The  proposed  unit  is 
located  within  30  km  (19  mi)  of  the 
coast,  bounded  by  Kokechik  Bay  and  the 
Askinuk  Mountains  to  the  north,  and 
extending  south  to  include  Kigigak 
Island  and  the  north  end  of  Nelson 
Island.  This  area  represents  what  we 
believe  likely  to  be  the  current  range  of 
Steller's  eider  on  the  Y-K  Delta.  It 
encompasses  the  core  concentration  of 
historical  (pre-1970s)  occupancy  in 
western  Alaska  (Kertell  1991; 
Quakenbush  et  al.  in  prep.),  as  well  as 
nests  located  from  1991-1998  (Flint  and 
Herzog  1999).  Although  Kertell  (1991) 
suggested  that  Steller's  eiders  were 
extirpated  as  a  breeding  species  from 
the  Y-K  Delta,  recent  breeding  records 
suggest  continued  occupancy,  at  a 
density  below  that  which  is  reliably 
detectable  given  the  level  of  survey 
effort  (ground  or  air)  of  the  last  2 
decades  (FUnt  and  Herzog  1999).  We 
used  the  locations  of  historical  nesting 
sites  as  a  partial  basis  for  determining 
boundaries  of  the  proposed  unit, 
including  all  central  Y-K  Delta 
townships  that  contained  breeding  sites 
recorded  in  the  1900s.  We  expanded 
beyond  these  townships  because  it  is 
likely  that  recent  nest  sites  have  gone 
undetected,  given  the  rarity  of  the 
species  and  the  difficulty  of  detection. 
Therefore,  we  also  included  nearby 
townships  that  contain  comparable 
wetland  habitat  and  a  high  density  of 
spectacled  eiders,  which  are  known  to 


utilize  the  same  habitat  for  nesting  on 
the  Y-K  Deha  (Conover  1924;  Keitell 
1991;  Flint  and  Herzog  1999).  In 
siunmary,  the  proposed  unit  contains 
sites  where  historical  and  current 
breeding  records  exist,  and  other  areas 
of  suitable  habitat  in  which  we  believe 
that  Steller's  eiders  persist. 

We  excluded  St.  Lawrence  Island  and 
most  of  Nelson  Island  because  breeding 
status  is  in  doubt  in  these  locations. 
Breeding  has  been  recorded  on  Saint 
Lawrence  Island  in  1881  and  in  1954, 
and  Steller's  eiders  have  been  seen  there 
in  summer  in  recent  years  (Fay  and 
Cade  1959,  S.  Stephensen,  Service,  pers. 
comm.,  in  Quakenbush  et  al.  in  prep.), 
but  documented  historical  uso  is  not 
comparable  to  the  Y-K  Delta,  and  there 
are  no  recent  breeding  records.  On  the 
basis  of  reports  provided  by  local 
Natives  in  1924,  Murie  and  Scheffer 
(1959)  stated  that  Steller's  eiders  bred  at 
Nelson  Island,  but  no  specific  locations 
were  provided.  There  is  likely  suitable 
habitat  on  both  the  north  and  south  end 
of  Nelson  Island  (the  central  region  is 
upland);  however,  the  northern  portion 
is  more  contiguous  with  other 
historically  used  habitat,  and  pairs  have 
been  seen  on  neighboring  Kigigak  Island 
in  most  recent  years  (Quakenbush  et  al. 
in  prep.).  Therefore,  we  consider  the 
northern  end  to  be  part  of  the  present 
range  of  the  species  and  propose  to 
designate  it  as  critical  habitat.  We  also 
exclude  areas  not  known  to  have  been 
in  use  for  over  a  century,  including  the 
Alaska  Peninsula,  Nunivak  Island, 
inland  Y-K  Delta,  Saint  Michael 
(northern  Y-K  Delta),  and  Point 
Clarence  on  the  western  Seward 
Peninsula  (Quakenbush  et  al.  in  prep.). 
We  may  propose  revisions  to  these 
boundaries  in  the  future  if  we  obtain 
new  information  on  the  suitability  of 
habitat  or  the  presence  of  Steller's 
eiders. 

Definitive  population  trend 
information  was  lacking  at  the  time  this 
species  was  listed  (62  FR  31748).  but 
population  decline  was  inferred  from  an 
apparent  contraction  of  range, 
particularly  in  western  Alaska.  The 
recovery  plan,  including  recovery  goals, 
is  still  in  preparation.  It  is  reasonable, 
however,  to  predict  that  re- 
establishment  of  a  viable  breeding 
population  on  the  Y-K  Delta  will  be  an 
element  of  the  plan,  given  that  the 
decision  to  list  the  species  was  based,  to 
a  large  extent,  on  its  near-disappearance 
fi-om  the  Y-K  Delta.  Therefore,  we 
consider  the  habitat  contained  within 
this  unit  essential  to  the  conservation  of 
the  species. 

Approximately  65  percent  of  the 
proposed  Y-K  Delta  Nesting  Unit  is 
located  within  the  Yukon  Delta  National 


Wildlife  Refuge,  although  a  portion  (up 
to  10  percent)  is  subject  to  selection  by 
Native  Village  or  Regional  Corporations, 
under  the  terms  of  the  Alaska  Native 
Claims  Settlement  Act  of  1971.  The 
remainder  of  the  proposed  unit 
(approximately  35  percent)  has  been 
conveyed  to  Native  Village  or  Regional 
Corporations.  Waterfowl  management  is 
a  high  priority  for  the  Yukon  Delta 
National  Wildlife  Refuge,  and  outreach 
efforts  highlight  the  conservation  issues 
for  this  species  to  the  Native 
community. 

Marine  Units 

Steller's  eiders  occur  in  marine 
habitats  except  during  the  breeding 
season.  In  fall,  they  congregate  primarily 
in  lagoons,  bays,  and  estuaries  on  the 
north  side  of  the  Alaska  Peninsula  to 
molt.  Densities  can  be  extremely  high; 
tens  of  thousands  may  concentrate  in  a 
few  square  miles  in  Izembek  and  Nelson 
lagoons  during  the  peak  of  molt  in 
August  and  September,  although  use  of 
these  areas  can  vary  considerably  among 
years  (Petersen  1981).  After  molt,  many 
disperse  to  the  Aleutian  Islands,  the 
south  side  of  the  Alaska  Peninsula. 
Kodiak  Island,  and  as  far  east  as 
Kachemak  Bay,  although  thousands  may 
remain  in  the  lagoons  in  which  they 
molt  unless  freezing  conditions  force 
them  to  move  to  warmer  or  more 
protected  areas  (Metzner  1993).  In 
March  or  April.  Steller's  eiders  begin  to 
gradually  move  northward,  again 
congregating  on  the  north  side  of  the 
Alaska  Peninsula  and  in  Bristol  and 
Kuskokwim  bays.  Nearly  140.000  have 
been  counted  in  this  region  during 
spring  migration  (Lamed  et  al.  1994). 

Important  molting  areas  such  as 
Izembek  and  Nelson  lagoons  have  been 
repeatedly  surveyed  for  waterfowl  in 
recent  decades,  but  waterfowl  surveys 
in  other  nearshore  marine  areas  in 
southwest  and  southcoastal  Alaska  have 
been  much  more  sporadic.  Some  areas 
have  rarely  been  surveyed,  while  others, 
such  as  portions  of  the  Kodiak 
Archipelago's  northwest  side,  have 
never  been  surveyed  specifically  for 
seaducks.  Furthermore,  the  indication 
that  winter  distribution  varies 
considerably  in  response  to  changing 
weather  and  sea  ice  conditions  suggests 
that  an  area  must  be  surveyed  several 
times  in  different  years  before  its 
importance  to  Steller's  eiders  is 
determined.  Failure  to  detect  Steller's 
eiders  during  one  or  a  few  surveys  is  not 
sufficient  to  rule  out  use  at  other  times. 
Thus,  we  assume  that  sites  that  share 
similar  habitat  to  that  of  sites  with 
documented  use  by  Steller's  eiders,  and 
for  which  we  cannot  rule  out  based  on 
other  current  information,  are  within 
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the  current  ranj  e  of  Steller's  eiders.  Our 
proposal  incluc  es  these  areas  as  we 
believe  molting  wintering,  and  spring 
staging  habitat :  n  marine  environments 
must  be  mainta  ned  to  ensure  adequate 
siirvival  during  the  nonbreeding  season. 

Most  of  what  is  known  of  the  marine 
ecology  of  Stell  ;r's  eider  is  derived  from 
studies  in  the  si  lallow  bays  and  lagoons 
along  the  Alask.  i  Peninsula.  In  Izembek 
and  Kinzarof  Lagoons,  Steller's  eiders 
feed  on  fauna  ai  sociated  with  the 
extensive  eelgra  ss  (Zostera  marina) 
beds,  eating  a  v)  iriety  of  crustaceans, 
bivalves,  gastro;)ods,  and  polychaete 
worms  (Metzne'  1993).  In  Nelson 
Lagoon,  Steller' ;  eiders  feed  by  diving 
and  head  dippii  ig  in  waters  less  than  6 
m  (20  ft)  deep  fur  invertebrates,  with 
blue  mussels  (A^  ytilus  edulis)  and 
amphipods  (An  sogammants 
pugettensis)  bei  ig  particularly 
important  (Petei  sen  1980,  1981).  The 
importance  of  these  shallow  bays  and 
lagoons  to  Stelh  r's  eiders  cannot  be 
overemphasizec .  They  are  used  by  tens 
of  thousands  or  more  during  molt, 
winter,  and  spri  tig  staging,  and  over  a 
thousand  subad  ilts  may  remain  in 
Nelson  Lagoon  1  hrough  the  summer  in 
some  years  (Peti  rsen  1980.  1981; 
Metzner  1993). '  "hese  areas  must  be 
highly  producti'  re  to  support  the  huge 
flocks  of  Steller's  eiders.  Petersen  (1981) 
estimated  that  S  teller's  eiders  may 
consume  7.3  metric  tons  (8  tons)  of  blue 
mussels  per  day  during  molt  in  Nelson 
Lagoon. 

m  addition  to  these  important  shallow 
bays  and  lagoon  >,  Steller's  eiders  also 
winter  in  severa  deeper  bays  and  along 
a  massive  expanse  of  open  coastline. 
Much  less  is  knc  wn  of  their  ecology  in 
these  habitats.  N  letzner  (1993)  foimd 
that  the  number  of  Steller's  eiders  in 
Cold  Bay  on  the  south  side  of  the  Alaska 
Peninsula  increased  as  waters  in 
Izembek  Lagooni  froze  and  the  number 
wintering  there  lecreased.  In  the  deeper 
waters  of  Cold  Bay,  where  food-rich 
eelgrass  beds  were  absent,  Steller's 
eiders  foraged  b; '  diving  close  to  shore 
for  sessile  inveri  ebrates  on  and  in  the 
seafloor  and  moi «  mobile  invertebrates 
in  the  water  column  (Metzner  1993). 
The  propensity  or  Steller's  eiders  to  use 
shallow  waters  i  nd  stay  nearshore  in 
deeper  areas  is  s  upported  by  C.  Dau 
(pers.  comm.  19' )9),  who  notes  that 
Steller's  eiders  g  enerally  stay  within  "a 
quarter  of  a  mik  "  of  shore  and  in  waters 
less  than  10  m  (:  0  ft)  deep.  Results  from 
aerial  siu^ey  tra  isects  arrayed  parallel 
to,  and  at  various  distemces  from,  the 
north  shore  of  tl  e  Alaska  Peninsula  are 
consistent  with  )au's  (1999) 
observation.  Of  l  he  four  transect  lines 
surveyed  throug  lout  the  winter, 
Steller's  eiders  v  rere  seen  only  on  the 


transect  within  400  m  (V4  mi)  of  shore 
(Troy  and  Johnson  1987).  Beyond  these 
few  observations,  the  habitat 
requirements  of  Steller's  eiders  over 
much  of  their  vast  winter  range  are 
unknown. 

Based  on  this  information,  we  identify 
the  primary  constituent  elements  for 
Steller's  eiders  in  marine  habitat  as 
marine  waters  up  to  10  m  (30  ft)  deep 
and  the  underlying  substrate,  the 
associated  invertebrate  fauna  in  the 
water  column  and  in  and  on  the 
underlying  substrate,  and,  where 
present,  eelgrass  beds  and  associated 
flora  and  fauna. 

We  do  not  propose  critical  habitat  for 
several  marine  areas  in  which  Steller's 
eiders  occur.  We  excluded  wintering 
areas  for  which  recent  replicated 
siuT,^eys  indicated  that  Steller's  eiders 
are  of  rare  and/or  irregular  occurrence, 
including  the  Pribilof  Islands  (A.  Sowls, 
Service,  pers.  comm.  1999),  south  side 
of  the  Kenai  Peninsula  (U.S.  Fish  and 
Wildlife  Service  1998;  R.  Day,  ABR  Inc., 
in  litt.  1999),  and  Prince  William  Sound 
(Service  1998;  Lance  et  al.  1999;  R.  Day 
in  litt.  1999).  We  also  excluded  the 
central  and  western  Aleutian  islands, 
wintering  areas  for  which  a  consistent 
historical  record  indicates  scarcity  and/ 
or  irregular  use  (Dau  1999b). 

In  proposing  Kuskokwim  Bay,  and 
other  Bristol  Bay  areas  known  to  be 
used  for  spring  staging,  we  intend  to 
include  portions  of  the  migration 
corridors  known  to  receive  sustained 
use  by  large  numbers  of  Steller's  eiders. 
Other  than  spring  staging  areas, 
migration  routes  are  ill-defined,  and 
migration  may  be  dispersed  over  large 
sections  of  the  Bering  and  Chukchi  Seas, 
with  little  sustained  use  of  any  given 
section.  Therefore,  we  do  not  propose 
units  for  general  migration  corridors. 

We  do  not  propose  critical  habitat  at 
sites  that  are  used  exclusively  in  the 
summer  by  nonbreeding  birds.  For 
example,  subadults  and  nonbreeding 
males  have  been  observed  on  St. 
Lawrence  Island  in  simimer  (Fay  and 
Cade  1959,  Fay  1961),  however, 
information  on  this  Ufe-history  stage  is 
too  limited  to  place  observations  such  as 
these  into  a  general  context  that  would 
permit  description  of  features  essential 
to  the  conservation  of  Steller's  eiders. 

We  propose  marine  waters  within  the 
following  areas  as  critical  habitat.  See 
the  accompanying  maps  for  further 
clarification  of  proposed  unit 
boundaries. 

Unit  3:  Nunivak  Island 

The  nearshore  areas  aroimd  this 
island  are  used  by  scattered  flocks  of 
hundreds  of  Steller's  eiders  during  molt 
(Dau  1999a)  and  by  thousands  for 


staging  prior  to  spring  migration  (Lamed 
et  al.  1994;  Larned  1998).  Large 
numbers  have  also  been  noted  passing 
Cape  Etolin  on  the  northeast  side  of  the 
island  during  early  August  (Swarth 
1934;  Dau  1999a).  ft  is  also  possible  that 
Steller's  eiders  may  mix  wifli  large 
flocks  of  common  and  king  eiders 
(Somateria  mollissima  and  Somateria 
spectabilis,  respectively)  in  openings  in 
sea  ice  along  the  south  side  of  the  island 
during  winter  (Dau  1999b).  This  unit 
includes  the  marine  waters  around 
Nunivak  to  a  distance  of  400  m  ( V4  mi) 
offshore,  which  includes  an  area  of 
approximately  205  km-  (79  mi^)  and 
approximately  600  km  (380  mi)  of 
coastline. 

Unit  4:  Kuskokwim  Bay 

Aerial  surveys  during  spring 
migration  indicate  that  virtually  all 
Steller's  eiders  that  winter  in  Alaska 
move  from  the  Alaska  Peninsula,  cross 
Bristol  Bay,  and  stage  in  Kuskokwim 
Bay  for  days  or  weeks  before  resuming 
their  northward  migration  to  their 
breeding  grounds  (Petersen  and  Sigman 
1977;  Lamed  et  al.  1994;  Lamed  1998; 
W.  Lamed,  pers.  comm.  1999).  During 
this  time,  flocks  of  hundreds  or 
thousands  are  seen  along  the  southeast 
coast  of  Kuskokwim  Bay  from  Cape 
Peirce  to  Jacksmith  Bay  and  west  of  the 
mouth  of  the  Kuskokwim  River  from 
Kwigillingok  to  Kinak  Bay  (Lamed  et  al. 
1994;  Lamed  1998;  W.  Lamed,  pers. 
comm.  1999).  Steller's  eiders  also 
concentrate  in  protected  bays  along  the 
coast  including  Nanvak,  Chagvan,  and 
Goodnews  Bays  (W.  Lamed,  pers. 
comm.  1999).  Hundreds  to  thousands 
have  also  been  observed  in  the  region 
from  Cape  Avinof  and  Pingiu-bek  Island 
south  to  Cape  Peirce  during  molt  and 
autunm  migration  (Dau  1987;  Dick  and 
Dick  1971;  Petersen  and  Sigman  1977; 
Petersen  et  al.  1991),  but  it  is  the  huge 
concentrations  in  spring  migration  that 
identify  the  importance  of  Kuskokwim 
Bay  to  Steller's  eiders. 

We  propose  to  designate  marine 
waters  on  the  north  side  of  Kuskokwim 
Bay  (from  the  mouth  of  the  Kolavinarak 
River  to  the  village  of  Kwigillingok),  to 
a  distance  of  40  km  (25  mi)  offshore.  We 
also  propose  marine  waters  on  the  south 
side  of  Kuskokwim  Bay  (from  the  mouth 
of  the  Kanektok  River  to  Cape  Pefrce), 
to  a  distance  of  40  km  (25  mi)  offshore. 
In  addition,  marine  waters  from  Cape 
Peirce  to  Tongue  Point  are  proposed,  to 
a  distance  of  0.8  km  (V2  mile).  The 
proposed  unit  includes  an  area  of 
approximately  12,852  km^  (4,962  mi^), 
and  approximately  700  km  (450  mi)  of 
shoreline. 
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Unit  5:  North  Side  of  the  Alaska 
Peninsula 

A  number  of  bays,  lagoons,  and 
nearshore  areas  between  Egegik  Bay  and 
Bechevin  Bay  on  the  north  side  of  the 
Alaska  Peninsula  are  used  by  large 
numbers  of  Steller's  eiders  during  molt, 
winter,  or  spring  staging.  Observers 
surveying  this  region  have  recorded 
hundreds  to  over  a  hundred  thousand 
birds  (Ameson  1980;  Boden  1994; 
Lamed  et  al.  1994;  Larned  1998;  Dau 
1999).  Some  areas,  such  as  Izembek 
Lagoon  and  the  Nelson  Lagoon/ 
Herendeen  Bay/Port  MoUer  complex, 
are  particularly  important,  and  may 
harbor  tens  of  thousands  during  molt 
and  winter  (Jones  1965;  Petersen  1981; 
Metzner  1993;  Laubhan  and  Metzner 
1999).  Port  Heiden  is  used  by  thousands 
during  autimm  molt  (Ameson  1980)  and 
again  during  spring  staging  (Lamed  et 
al.  1994),  and  may  support  Steller's 
eiders  in  winter  until  the  shallow  waters 
freeze  (Dau  1999b).  Besides  those 
previously  mentioned,  other  areas  on 
the  north  side  of  the  Alaska  Peninsula 
have  been  identified  as  supporting 
significant  numbers  of  Steller's  eiders 
during  spring  staging,  such  as  Egegik 
and  Ugashik  Bays,  Cinder  River  estuary. 
Port  Heiden,  Seal  Islands,  Cape 
Seniavin,  and  Bechevin  Bay  where 
hundreds  to  thousands  have  been 
observed  in  March  (Boden  1994)  and 
April  and  May  (Ameson  1980;  Lamed  et 
al.  1994;  Lamed  1998).  The  Cinder 
River  estuary  has  been  reported  to  be 
used  by  hundreds  to  low  thousands  of 
Steller's  eiders  during  molt  (Wilk  et  al. 
1986),  as  has  Port  Heiden  (Ameson 
1980),  Seal  Islands  (Ameson  1980;  Dau 
1999a),  and  Bechevin  Bay  (Ameson 
1980).  Based  on  aerial  surveys  and  other 
available  data,  the  following  bays, 
lagoons,  and  shoal  areas  have  been 
identified  as  important  habitat  for 
Steller's  eiders  and  are  proposed  for 
designation  as  critical  habitat,  in  their 
entirety — Egegik  Bay,  Ugashik  Bay, 
Cinder  River  Estuary,  Port  Heiden,  Seal 
Islands,  Cape  Seniavin,  Nelson  Lagoon, 
Herendeen  Bay,  Port  Moller,  Izembek 
Lagoon,  and  Bechevin  Bay.  This 
proposed  unit  includes  an  area  of 
approximately  2,007  km-  (775  mi-)  and 
1,050  km  (650  mi)  of  coastline. 

Unit  6:  Eastern  Aleutians 

This  is  probably  a  major 
concentration  area  for  wintering 
Steller's  eiders,  particularly  when  bays 
and  lagoons  on  the  Alaska  Peninsula 
freeze  (Metzner  1993;  Dau  1999b; 
Laubhan  and  Metzner  1999).  Although 
survey  coverage  has  been  sporadic  and 
is  incomplete,  thousands  have  been 
seen  around  Unimak  Island  in  late 


winter  (Ameson  1980;  Larned  et  al. 
1994);  hundreds  are  seen  around 
Unalaska  Island  during  the  National 
Audubon  Society's  annual  Christmas 
Bird  Counts  (summarized  in  Service 
1998);  and  waterbird  surveys  in  Dutch 
Harbor  recorded  Steller's  eiders  as  the 
most  abundant  species  observed  in  1995 
(Fairchild  and  Heer  1997).  Over  1,400 
Steller's  eiders  were  recorded  on  winter 
(February-March)  boat  surveys  of  the 
Krenitzin  Islands  (Herter  1991).  In  an 
aerial  survey  of  the  eastern  Aleutians 
from  Unimak  Island  through  Samalga 
Island  conducted  only  in  mid-winter, 
up  to  low  hundreds  of  Steller's  eiders 
were  observed  at  each  of  five  locations 
throughout  the  study  area,  with  greatest 
densities  aroimd  Samalga  Island 
(Ameson  1980).  We  propose  to 
designate  all  marine  waters  within  400 
m  [Va  mi)  of  mean  high  water  from 
Unimak  Island,  west  to  Samalga  Pass,  to 
include  Samalga,  Umnak,  Unalaska  and 
Unimak  Islands,  and  all  other  associated 
islands,  islets,  offshore  rocks,  reefs,  and 
spires.  The  proposed  imit  includes  an 
area  of  approximately  891  km-  (344 
mi^),  and  2,400  km  (1,500  mi)  of 
coastline. 

Unit  7:  South  Side  of  the  Alaska 
Peninsula 

Information  on  Steller's  eiders  on  the 
south  side  of  the  Alaska  Peninsula  is 
limited  compared  to  that  on  the  north 
side.  There  are  no  reports  of  molting 
Steller's  eiders  anywhere  along  the 
south  side  of  the  Alaska  Peninsula 
between  False  Pass  and  lower  Cook 
Inlet,  although  wintering  birds  have 
been  observed  in  scattered  locations 
throughout  this  huge  area.  Thousands  of 
wintering  Steller's  eiders  have  been 
reported  during  aerial  surveys  in  the 
Sanak  Islands  (Dau  and  Chase  1995)  and 
between  Cold  Bay  and  Puale  Bay  (Boden 
1994).  After  completion  of  molt, 
Steller's  eiders  increased  in  Cold  Bay 
and  Kinzarof  Lagoon  concurrent  with  a 
decline  in  numbers  in  Izembek  Lagoon 
(Laubhan  and  Metzner  1999;  Metzner 
1993).  When  the  birds  are  excluded 
from  protected  waters  on  the  north  side 
of  the  Alaska  Peninsula  by  encroaching 
ice,  they  may  be  exposed  to  harsher 
weather  conditions,  forcing  them  into 
less  preferred  feeding  areas  on  the  south 
side  of  the  Alaska  Peninsula  and  up  to 
lower  Cook  Inlet.  Aerial  and  boat 
surveys  of  marine  birds  and  mammals 
conducted  in  lower  Cook  Inlet  in  winter 
reported  hundreds  of  Steller's  eiders  in 
nearshore  areas  of  Kamishak  Bay  up  to 
the  Iniskin  Peninsula  (Ameson  1980; 
Agleref  a/.  1995). 

We  propose  to  designate  all  marine 
waters  within  400  m  ('A  mi)  of  mean 
high  water  from  Isanotski  Strait  (at  False 


Pass)  east  to  the  lower  end  of  west  Cook 
Inlet,  as  far  north  as  Kamishak  Bay.  This 
applies  to  the  Shumagin  and  Semidi 
Islands,  Chirikof  Island,  and  all  other 
associated  islands,  islets,  offshore  rocks, 
reefs,  and  spires.  We  also  include  waters 
within  8  km  (5  mi)  of  the  south  side, 
and  1.6  km  (1  mi)  of  the  north  side,  of 
the  Sanak  Islands  and  within  1.6  km  (1 
mi)  of  the  mainland  shore  of  Kamishak 
Bay.  We  include  the  following  areas  in 
their  entirety,  including  waters  beyond 
400  m  (V4  mi)  offshore — Morzhovoi  Bay 
(northem  portion  only).  Cold  Bay. 
Ivanof  Bay,  Chignik  Lagoon,  and  Wide 
Bav.  This  unit  includes  an  area  of 
approximately  3,419  km-  (1.320  mi-), 
and  5,300  km  (3,300  mi)  of  coastline. 

Unit  8:  Kachemak  Bay/Ninilchik 

Available  information  indicates  that 
Steller's  eiders  consistently  occur  in 
Kachemak  Bay  in  winter.  Tens  or 
hundreds  frequently  occur  near  Homer 
and  Homer  Spit  (Christmas  Bird  Count 
in  Service  1998;  Russ  Oates,  Service,  in 
litt.  1997;  Agler  et  al.  1998),  and  flocks 
of  tens  were  found  along  transects  that 
sampled  offshore  waters  east  of  Homer 
(Rosenberg  and  Petrula  1998).  Hundreds 
have  been  observed  on  the  south  side  of 
the  Bay,  particularly  along  shore 
between  China  Foot  Bay  and  Point  Bede 
(Agler  et  al.  1995).  Hundreds  also 
apparently  winter  along  the  shore  south 
of  Ninilchik.  where  650  were  observed 
in  January  1997  (Russ  Oates,  in  hit. 
1997). 

We  propose  to  designate  all  marine 
waters  of  Kachemak  Bay  east  of  a  line 
extending  from  Point  Bede  (west  of 
English  Bay  and  Port  Graham)  north  to 
Anchor  Point.  In  addition,  we  propose 
to  designate  all  marine  waters  within 
1.6  km  (1  mi)  of  the  mean  high  water 
line,  from  Anchor  Point  north  to  the 
mouth  of  Deep  Creek  (neju'  Ninilchik). 
This  imit  includes  an  area  of 
approximately  1,142  km-  (441  mi-),  and 
450  km  (300  mi)  of  coastline. 

Unit  9:  Kodiak 

Steller's  eiders  are  considered  a 
common  winter  resident  in  the  Kodiak 
Archipelago.  Aerial  surveys  in 
nearshore  areas  of  eastern  and  southern 
Kodiak  IslcUid  and  in  the  Trinity  Islands 
located  2,892  Steller's  eiders  in  1992, 
4,032  in  1993,  and  5,349  in  1994 
(Lamed  and  Zwiefelhofer  1995).  Flocks 
of  hundreds  were  seen,  particularly  in 
lagoons  and  eelgrass  beds.  In  surveys 
around  Sitkalidak,  Kodiak,  and  southern 
Afognak  Islands,  Steller's  eiders  were 
reported  to  be  present  in  estimates  of 
low  thousands  (Forsell  and  Gould 
1980).  Steller's  eiders  are  also  regularly 
recorded  during  annual  winter  boat 
surveys  in  the  archipelago  (D. 
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habitat.  These  conferences,  which 
consist  of  informal  discussions,  are 
intended  to  assist  responsible  agencies 
and  the  applicant  in  identifying  and 
resolving  potential  conflicts. 

If  this  proposal  culminates  in  the 
designation  of  critical  habitat,  section 
7(a)(2)  of  the  Act  will  require  Federal 
agencies  to  enter  into  consultation  with 
us  on  actions  that  may  affect  listed 
species  or  destroy  or  adversely  modify 
critical  habitat.  Thus,  activities  on 
Federal  lands  that  may  affect  the 
Steller's  eider  or  its  critical  habitat  will 
require  section  7  consultation.  Activities 
on  private  or  State  lands  requiring  a 
permit  from  a  Federal  agency,  such  as 
the  U.S.  Army  Corps  of  Engineers  under 
section  404  of  the  Clean  Water  Act,  or 
a  section  402  permit  from  the 
Enviroimiental  Protection  Agency,  will 
also  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  the  species  or  its  critical 
habitat,  as  well  as  actions  on  non- 
Federal  lands  that  are  not  federally 
funded  or  permitted,  will  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  destroy  or 
adversely  modify  such  habitat  or  that 
may  be  affected  by  such  designation. 
Activities  that  may  destroy  or  adversely 
modify  critical  habitat  include  those 
that  alter  the  primary  constituent 
elements  to  the  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  species  is  appreciably 
diminished.  We  note  that  such  activities 
are  also  almost  certain  to  jeopardize  the 
species  (see  discussion  in  Critical 
Habitat  section,  above).  Activities  that 
have  the  potential  to  destroy  or 
adversely  modify  critical  habitat  for 
Steller's  eiders  include,  but  are  not 
limited  to: 

(1)  Draining,  filling,  or  contaminating 
wetlands  and  associated  surface  waters; 

(2)  Filling,  dredging,  or  pipeline 
construction  in  marine  waters; 

(3)  Commercial  fisheries  that  harvest 
or  damage  the  benthic  or  planktonic 
flora  or  fauna  in  marine  waters; 

(4)  Spilling  or  discharging  petroleum 
or  other  hazardous  substances;  or 

(5)  Discharge  of  sediment  or  toxic 
substances  into  freshwater  systems  that 
drain  into  adjacent  nearshore  marine 
waters. 

Previous  Consultations 

Since  Steller's  eiders  were  listed  in 
1997,  we  have  consulted  with  several 


Federal  agencies  on  a  variety  of  actions 
to  evaluate  impacts  to  the  species.  In 
most  cases,  our  consultations  with  other 
Federal  agencies  have  determined  that 
the  proposed  activities  would  not 
adversely  affect  Steller's  eiders.  One  or 
both  of  the  following  reasons 
precipitated  these  findings — (1)  the 
proposed  activity  would  occur  during 
seasons  when  Steller's  eiders  are  absent 
and  would  have  no  permanent  impact  to 
habitat  (e.g.,  winter  seismic  work);  and 
(2)  the  proposed  activity  affected  a 
minimal  amoxuit  of  habitat  in  an  area 
where  Steller's  eiders  occur  at  extremely 
low  density.  In  three  exceptions,  the 
proposed  action  would  occur  in  an  area 
where  Steller's  eiders  concentrate  or 
would  have  affected  a  considerable 
amount  of  habitat.  In  each  of  these 
cases,  we  determined  that  the  proposed 
action  may  adversely  affect  the  species, 
which  triggered  a  more  involved,  formal 
consultation.  A  brief  summary  of  these 
consultations  follows: 

(1)  NPR-A  Northeast  Planning  Area 
Integrated  Activity  Plan.  A  management 
plan  for  this  4.6  million-acre  area  was 
developed  that  allowed  for  oil  and  gas 
leasing  but  also  addressed  recreational 
activities,  aircraft  use,  hazardous-  and 
solid-material  removal  and  remediation, 
and  seismic  activities.  Steller's  eiders 
nest  in  this  region  and  may  be  affected 
by  disturbance  or  habitat  alteration. 

(2)  Community  expansion  in  Barrow. 
The  North  Slope  Borough  proposed  to 
expand  an  existing  housing  subdivision 
into  an  area  historically  used  by  nesting 
Steller's  eiders. 

(3)  Northstar  Development  project. 
This  consultation  addressed  the 
possible  effects  of  an  offshore  oil 
development  project  in  the  Beaufort  Sea 
and  adjacent  terrestrial  area.  Steller's 
eiders  occur  at  extremely  low  density  in 
the  project  area,  so  direct,  local  effects 
were  thought  to  be  unlikely.  The 
primary  concern  arose  from  possible 
marine  oil  spills  from  a  subsea  pipeline 
that  could  be  transported  by  wind  and 
currents  westward  to  areas  where 
Steller's  eiders  are  more  likely  to  occur. 

In  each  of  these  three  consultations, 
we  determined  that  the  project  was  not 
likely  to  jeopardize  the  continued 
existence  of  Steller's  eiders.  Following 
that  determination,  our  biological 
opinions  provided  mandatory 
reasonable  and  prudent  measures 
designed  to  minimize  the  effects  of  the 
proposed  projects  on  the  species.  In 
each  case,  our  evaluations  addressed 
effects  of  habitat  alteration  on  Steller's 
eiders. 
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Table  2.  Activities  Potentially  Affected  by  Steller's  Eider  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 

Activities  involving  a  federal  action  potentially  affected  by 
species  listing  only  ^ 

Additional  activities  in- 
volving a  federal  action 
potentially  affected  by 
critical  habitat  designa- 
tion 2 

Federal  Activities  Potentially  Affected^ 

Private  Activities  Potentially  Affected* 

Activities  ttiat  the  Federal  Government  carries  out,  such 
as  scientific  research,  land  surveys,  law  enforcement, 
oil  spill  response,  resource  management,  and  con- 
struction/expansion of  physical  facilities. 

Activities  that  also  require  a  Federal  action  (permit,  au- 
thorization, or  funding),  such  as  scientific  research, 
commercial  fishing,  sport  and  subsistence  hunting, 
shipping  and  transport  of  fuel  oil  and  gasoline  to  vil- 
lages, and  village  maintenance,  construction  and  ex- 
pansion. 

None. 
None. 

1  This  column  represents  impacts  of  the  final  rule  listing  the  Steller's  eider  (June  1 1 ,  1997)  (62  FR  31748)  under  the  Endangered  Species  Act 

2  This  column  represents  the  impacts  of  the  critical  habitat  designation  above  and  beyond  those  impacts  resulting  from  listing  the  species. 

3  Activities  initiated  by  a  Federal  agency. 

'» Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  designated  subsequent  to 
consultation.  Consequently,  some 
Federal  agencies  may  request 
conferencing  with  us  on  actions  for 
which  formal  consultation  has  been 
completed,  in  anticipation  of  the  need 
to  reinitiate  consultation  if  this  proposal 
becomes  finalized. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  have  inquiries  about 
prohibitions  and  permits,  or  would  like 
copies  of  the  regulations  on  listed 
wildlife,  contact  the  Endangered 
Species  Branch,  Northern  Alaska 
Ecological  Services  (see  ADDRESSES 
section)  (telephone  907/456-0203, 
facsimile  907/456-0208). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  carmot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species.  Although  we 
could  not  identify  any  incremental 
effects  of  this  proposed  critical  habitat 
designation  above  those  impacts  of 
listing,  we  will  conduct  an  economic 
analysis  to  further  evaluate  this  finding. 
We  will  conduct  the  economic  analysis 
for  this  proposal  prior  to  a  final 
determination.  When  the  draft  economic 


analysis  is  completed,  we  will  announce 
its  availability  with  a  notice  in  the 
Federal  Register,  and  we  will  reopen 
the  comment  period  for  30  days  at  that 
time  to  accept  comments  on  the 
economic  analysis  or  further  comment 
on  the  proposed  rule. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  area  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act; 

(2)  Specific  information  on  the 
abundance  and  distribution  of  Steller's 
eiders  and  their  habitat; 

(3)  What  areas  are  essential  for  the 
conservation  of  Steller's  eiders  and  may 
require  special  management  protection 
or  consideration; 

(4)  Current  or  planned  activities  in 
proposed  critical  habitat  units  and  their 
possible  impacts  on  proposed  critical 
habitat;  and 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 


the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  document?  (5)  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
certain  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
neune  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensvire  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  The  peer 
reviewers  will  be  invited  to  comment 
during  the  public  comment  period  on 
the  proposal  and  our  interpretation  of 
the  available  information  in  regard  to 
critical  habitat. 
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b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  Steller's 
eider  since  the  listing  in  1997.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  not  expected  to 
impose  any  additional  restrictions  to 
those  that  currently  exist  because  all 
proposed  critical  habitat  is  occupied. 
Because  of  the  potential  for  impdcts  on 
other  Federal  agency  actions,  we  will 
continue  to  review  this  proposed  action 
for  any  inconsistencies  with  other 
Federal  agency  actions. 

c.  This  rule  will  not  materially  affect 
entiUements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (from  critical  habitat 
designations)  will  have  any  incremental 
effects  because  all  proposed  critical 
habitat  is  occupied. 

d.  The  proposed  rule  follows  the 
requfrements  for  determining  critical 
habitat  contained  in  the  Endangered 
Species  Act. 

2.  Regulatory  Flexibility  Act 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  smeJl 
entities.  As  discussed  in  section  1 
above,  this  rule  is  not  expected  to  result 
in  any  restrictions  in  addition  to  those 
currently  in  existence.  As  indicated  in 
Table  1  above  (see  Proposed  Critical 
Habitat  section),  we  have  proposed  land 
and  marine  waters  that  are  occupied  by 
the  Steller's  eider.  Within  these  areas, 
activities  that  may  destroy  or  adversely 
modify  critical  habitat  include  those 
that  alter  the  primary  constituent 
elements  to  an  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  Steller's  eider  is 
appreciably  reduced.  We  note  that  such 
activities  are  also  likely  to  jeopardize 
the  continued  existence  of  the  species. 
Such  activities  that  have  the  potential  to 
destroy  or  adversely  modify  critical 
habitat  for  Steller's  eiders  include,  but 
are  not  limited  to:  (1)  Draining,  filling, 
or  contaminating  wetlands  and 
associated  surface  waters;  (2)  Filling, 
dredging,  or  pipeline  construction  in 
marine  waters;  (3)  Commercial  fisheries 
that  harvest  or  damage  the  benthic  or 
planktonic  flora  or  fauna  in  marine 
waters;  (4)  Spilling  or  discharging 
petroleum  or  other  hazardous 


substances;  or  (5)  Discharge  of  sediment 
or  toxic  substances  into  freshwater 
systems  that  drain  into  adjacent 
nearshore  marine  waters.  Many  of  these 
activities  sponsored  by  Federal  agencies 
within  the  proposed  critical  habitat 
areas  are  carried  out  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act)  through  contract,  grant,  permit,  or 
other  Federal  authorization.  As 
discussed  in  section  1  above,  these 
actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities.  For  actions  on 
non-Federal  property  that  do  not  have  a 
Federal  connection  (such  as  funding  or 
authorization),  the  current  restrictions 
concerning  take  of  the  species  remain  in 
effect,  and  this  rule  has  no  additional 
restrictions  (see  Table  2  in  the  Previous 
Consultations  section  above). 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises 

4.  Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

a.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
programs  using  Federal  funds,  permits, 
or  other  authorized  activities  must 
ensure  that  their  actions  will  not 
adversely  affect  the  critical  habitat. 
However,  as  discussed  in  section  1 , 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 
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5.  Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  Steller's  eider. 
Due  to  the  prohibition  against  take  of 
the  species  both  within  and  outside  of 
the  designated  areas,  and  the  fact  that 
critical  habitat  provides  no  incremental 
restrictions,  we  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designation. 
Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
Steller's  eider. 

6.  Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significemt 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  The 
designation  of  critical  habitat  in  areas 
currently  occupied  by  the  Steller's  eider 
imposes  no  additional  restrictions  to 
those  currently  in  place  and,  therefore, 
has  little  incremental  impact  on  State 
and  local  governments  and  their 
activities.  The  designation  may  have 
some  benefit  to  these  governments  in 
that  the  areas  protected  are  more  clearly 
defined,  and  the  primary  constituent 
elements  of  the  habitat  necessary  to  the 
survival  of  the  species  are  specifically 
identified.  While  this  definition  emd 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur).  In 
keeping  with  Department  of  the  Interior 
and  Department  of  Commerce  policy, 
the  Service  requested  information  fi-om 
the  Alaska  Department  of  Fish  and 
Game.  In  addition,  the  State  has  a 
representative  on  our  recovery  team  for 


this  species.  As  the  Steller's  eider 
critical  habitat  listing  process  proceeds, 
we  will  coordinate  with  the  appropriate 
State  agencies. 

7.  Civil  Justice  Refonn 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act  and  plan  public  hearings  on  the 
proposed  designation  during  the 
comment  period.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
Steller's  eider. 

8.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

9.  National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  in  October  1983  (48  FR  49244). 

10.  Government-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Goveriunent-to-Government  Relations 
with  Native  Americem  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2:  We  understand  that  we  must 
relate  to  federally  recognized  Tribes  on 
a  Government-to-Government  basis. 
Secretarial  Order  3206,  "American 
Indian  Tribal  Rights,  Federal-Tribal 
Trust  Responsibilities  and  the 
Endangered  Species  Act,"  states  that 
"Critical  habitat  shall  not  be  designated 
in  such  areas  (an  area  that  may  impact 
Tribal  trust  resources]  unless  it  is 


determined  essential  to  conserve  a  listed 
species.  In  designating  critical  habitat, 
the  Service  shall  evaluate  and  document 
the  extent  to  which  the  conser\'ation 
needs  of  a  listed  species  can  be  achieved 
by  limiting  the  designation  to  other 
lands.  "  While  this  Order  does  not  apply 
to  the  State  of  Alaska,  we  recognize  our 
responsibility  to  inform  affected  Native 
Corporations  and  regional  Native 
governments  of  this  proposal. 
Subsequent  to  this  proposal,  we  will 
coordinate  with  the  Native  communities 
and  analyze  the  need  to  designate 
critical  habitat  on  Native  lands  and 
consult  with  other  bureaus  and  offices 
of  the  Department  about  the  potential 
effects  of  this  rule  on  Native 
Corporations  and  regional  Native 
governments. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below: 

PART1 7— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 

2.  In  §  17.11  (h)  revise  the  entr>' for 
Steller's  eider  under  "BIRDS"  to  read  as 
follows: 

§  17.11     Endangered  and  threatened 
wildlife. 
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§  17.95    Critical  habitat— fish  and  wildlife. 

***** 

(b)  Birds. 
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3.  In  §17.95 
the  Steller's  ei^a 
under  paragraph 
alphabetical  ord 
in  §  17.11(h)  to 
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Scientific  name 


Vertebrate  popu- 
Historic  range  lation  where  endan-      Status      When  listed 

gered  or  threatened 


Critical 
habitat 


Special 
rules 


Polysticta  stelleri USA  (AK);  Russia, 

winters  to 
Scandanavia. 


U.S.A.  (AK  breeding     T 
population  only). 


616    17.95  (b) 


NA 


a<  d 


critical  habitat  for 
{Polysticta  stelleri) 
(b)  in  the  same 
ord^r  as  this  species  occurs 
ead  as  follows: 


§  1 7.95    Critical  habitat— fish  and  wildlife. 


(b)  Birds. 


STELLER'S  EIDER  [Polysticta  stelleri) 

1.  Critical  habitat  units  are  depicted  for  the 
North  Slope,  Yukon-Kuskokwim  Delta,  and 
southwest  and  southcoastal  Alaska,  on  the 
maps  below.  The  maps  are  for  reference  only; 
the  areas  in  critical  habitat  are  legally 
described  below. 

BtLUNG  CODE  4310-55-U 


2.  Within  these 
constituent  e 


100 


100 


200 


Kilometers 


N 


A 


areas,  the  primary 
lemints  are  those  habitat 


components  that  are  essential  for  the  primary     rearing,  roosting,  molting,  and  wintering.  In 
biological  needs  of  feeding,  nesting,  brood  terrestrial  critical  habitat  (North  Slope  and 
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Yukon-Kuskokwim  Delta  Units),  the  primary 
constituent  elements  are  small  ponds  and 
shallow  water  habitats  (particularly  those 
with  emergent  vegetation),  moist  tundra 
within  100  meters  (326  ft)  of  permanent 
surface  waters  including  lakes,  ponds,  and 
pools,  the  associated  aquatic  invertebrate 
fauna,  and  adjacent  nesting  habitats.  In 
marine  critical  habitat  (all  other  units),  the 
primary  constituent  elements  include  the 
marine  waters  up  to  10  m  (30  ft)  deep  and 
the  underlying  substrate,  the  associated 
invertebrate  fauna  in  the  water  column  and 
in  and  on  the  underlying  substrate,  and, 
where  present,  eelgrass  beds  and  their 
associated  flora  and  fauna. 

3.  Critical  habitat  does  not  include  existing 
human  structures. 

Unit  1 .  North  Slope  Nesting  Unit 
All  Umiat  Meridian,  Alaska 

Beginning  at  a  point  of  land  on  the  line  of 
mean  high  tide  of  the  Chukchi  Sea  known  as 
Icy  Cape  at  approximate  Latitude  70°  19'  50" 
North,  Longitude  161'^  53'  00"  West,  within 
Township  11  North,  Range  39  West,  Umiat 
Meridian,  Alaska,  and  the  TRUE  POINT  OF 
BEGINNING  of  the  lands  to  be  described. 

THENCE  in  a  southwesterly  direction  with 
the  line  of  mean  high  tide  along  the  ocean 
side  of  the  barrier  islands  and  sand  spits 
approximately  30  miles  to  the  meander 
corner  for  the  line  dividing  Townships  7  and 

8  North,  Range  43  West; 

THENCE  east  with  the  line  dividing 
Townships  7  and  8  North  approximately  22 
miles  to  the  comer  common  to  Townships  7 
and  8  North,  Ranges  39  and  40  West; 

THENCE  north  with  the  line  dividing 
Ranges  39  and  40  West  approximately  6 
miles  to  the  line  dividing  Townships  8  and 

9  North; 

THENCE  east  with  the  line  dividing 
Townships  8  and  9  North  approximately  112 
miles  to  the  line  dividing  Township  8  North, 
Ranges  20  and  21  West: 

THENCE  south  with  the  line  dividing 
Ranges  20  and  21  West  approximately  6 
miles  to  the  comer  common  to  Townships  7 
and  8  North,  Ranges  20  and  21  West; 

THENCE  east  with  the  line  dividing 
Townships  7  and  8  North  approximately  42 
miles  to  the  comer  common  to  Townships  7 
and  8  North,  Ranges  13  and  14  West; 

THENCE  south  with  the  line  dividing 
Ranges  13  and  14  West  approximately  6 
miles  to  the  comer  common  to  Townships  6 
and  7  North,  Ranges  13  and  14  West; 

THENCE  east  with  the  line  dividing 
Townships  6  and  7  North  approximately  6 
miles  to  the  corner  common  to  Townships  6 
and  7  North,  Ranges  12  and  13  West; 

THENCE  south  with  the  line  dividing 
Ranges  12  and  13  West  approximately  6 
miles  to  the  comer  common  to  Townships  5 
and  6  North,  Ranges  12  and  13  West; 

THENCE  east  with  the  line  dividing 
Townships  5  and  6  North  approximately  6 
miles  to  the  comer  common  to  Townships  5 
and  6  North,  Ranges  11  and  12  West; 

THENCE  south  with  the  line  dividing 
Ranges  11  and  12  West  approximately  6 
miles  to  the  line  dividing  Townships  4  and 
5  North; 

THENCE  east  with  the  line  dividing 
Townships  4  and  5  North  approximately  1 


mile  to  the  line  dividing  Township  4  North, 
Ranges  11  and  12  West; 

THENCE  south  with  the  line  dividing 
Ranges  11  and  12  West  approximately  6 
miles  to  the  comer  common  to  Townships  3 
and  4  North,  Ranges  11  and  12  West; 

THENCE  east  with  the  line  dividing 
Townships  3  and  4  North  approximately  6 
miles  to  the  comer  common  to  Townships  3 
and  4  North,  Ranges  10  and  11  West; 

THENCE  south  with  the  line  dividing 
Ranges  10  and  11  West  approximately  6 
miles  to  the  comer  common  to  Townships  2 
and  3  North,  Ranges  10  and  11  West; 

THENCE  east  with  the  line  dividing 
Townships  2  and  3  North  approximately  36 
miles  to  the  comer  common  to  Townships  2 
and  3  North,  Ranges  4  and  5  West; 

THENCE  north  with  the  line  dividing 
Ranges  4  and  5  West  approximately  6  miles 
to  the  comer  common  to  Townships  3  and 
4  North,  Ranges  4  and  5  West: 

THENCE  east  with  the  line  dividing 
Townships  3  and  4  North  approximately  37 
miles  to  the  line  of  mean  high  water  on  the 
eastern  (right)  bank  of  the  Colville  River 
within  Section  31  of  Township  4  North, 
Range  3  East; 

THENCE  in  a  north  and  northeasterly 
direction  downstream  with  the  line  of  mean 
high  water  on  the  eastem  (right)  bank  of  the 
Colville  River,  following  the  eastern  banks  of 
the  easternmost  sloughs  approximately  100 
miles  along  the  line  of  mean  high  tide  of  the 
Arctic  Ocean  to  the  meander  comer  common 
to  Section  36  of  Township  13  North.  Range 
7  East  and  Section  31  of  Township  13  North. 
Range  8  East; 

THENCE  in  a  northwesterly,  westerly,  and 
southwesterly  direction  with  the  outer 
perimeter  of  the  Colville  River  Delta  at  the 
line  of  mean  high  tide  of  the  Arctic  Ocean, 
including  all  islands  and  bars,  approximately 
30  miles  to  the  boundary  of  the  National 
Petroleum  Reserve-Alaska  within  Section  32 
of  Township  13  North,  Range  4  East; 

THENCE  in  a  northwesterly  and 
southwesterly  direction  with  the  highest 
highwater  mark  of  the  Arctic  Ocean  and  the 
Chukchi  Sea,  common  with  the  boundary  of 
the  National  Petroleum  Reserve- Alaska  as 
withdrawn  by  Executive  Order  3797-A  on 
Febmary  27, 1923,  approximately  400  miles 
to  Icy  Cape  within  Township  11  North, 
Range  39  West,  Umiat  Meridian,  Alaska,  the 
TRUE  POINT  OF  BEGINNING. 

Unit  2.  Yukon-Kuskokwim  Nesting  Unit 
All  Seward  Meridian 

Beginning  at  the  U.S.  Coast  and  Geodetic 
Survey  monument  "Kokechik  South  Base"  at 
Latitude  61°38'13.11"  North,  Longitude 
166°10'16.12"  West  (NAD  83),  within  Section 
21  of  Township  18  North,  Range  93  West, 
Seward  Meridian,  Alaska,  the  TRUE  POINT 
OF  BEGINNING  of  the  lands  to  be  described. 

THENCE  west  approximately  150  feet  to 
the  line  of  mean  high  tide  of  the  Bering  Sea; 

THENCE  southerly  and  southeasterly  with 
the  line  of  mean  high  tide  of  the  Bering  Sea, 
common  with  the  boundary  of  the  Yukon 
Delta  and  Alaska  Maritime  National  Wildlife 
Refuges  as  established  by  the  Alaska  National 
Interest  Lands  Conservation  Act  (Public  Law 
96-^87)  on  December  2,  1980,  to  the  meander 
corner  common  to  Sections  10  and  11  of 
Township  16  North,  Range  94  West; 


THENCE  southeasterly  with  said  refuge 
boundaries,  closing  the  mouth  of  Hooper  Bay 
to  include  all  islands  within  Hooper  Bay, 
approximately  7V*  miles  to  the  meander 
comer  common  to  Sections  2  and  3  of 
Township  15  North,  Range  93  West; 

THENCE  continuing  southeasterly  with 
said  refuge  boundaries,  closing  the  mouths  of 
all  inlets,  rivers,  and  straits,  along  the  line  of 
mean  high  tide  of  the  Bering  Sea  to  the 
mouth  of  the  Kashunuk  River  at  the  northem 
meander  comer  common  to  Sections  28  and 
29  of  Township  14  North,  Range  91  West; 

THENCE  southerly  with  said  refuge 
boundaries  approximately  4,200  feet  to  the 
south  bank  of  the  mouth  of  the  Kashunuk 
River  at  the  southem  meander  comer 
common  to  Sections  28  and  29  of  Township 
14  North,  Range  91  West; 

THENCE  continuing  southerly  with  said 
refuge  boundaries  along  the  line  of  mean 
high  tide  of  the  Bering  Sea  approximately  20 
miles  to  the  easternmost  point  of  a  headland 
at  the  west  side  of  Hazen  Bay  within  Se<;tion 
1  of  Township  11  North.  Range  91  West: 

THENCE  continuing  with  said  refuge 
boundaries  on  an  approximate  forward 
bearing  of  South  38°  East  approximately  8 
miles  across  the  mouth  of  Hazen  Bay  to  a 
point  on  the  headland  at  approximate 
Latitude  60°59'00"  North.  Longitude 
165°12'00"  West,  within  Section  2  of 
Township  10  North.  Range  90  West; 

THENCE  continuing  with  said  refuge 
boundaries  southerly  and  southeasterly  along 
the  line  of  mean  high  tide  of  the  Bering  Sea 
approximately  8  miles  to  a  point  on  the 
Naskonat  Peninsula  at  the  meander  corner 
common  to  Sections  2  and  3  of  Township  9 
North,  Range  89  West; 

THENCE  continuing  with  said  refuge 
boundaries  on  an  approximate  forward 
bearing  of  South  21'  West  approximately  3V2 
miles  to  the  most  northerly  tip  of  Nunivachak 
Island  within  Section  21  of  Township  9 
North.  Range  89  West; 

THENCE  continuing  with  said  refuge 
boundaries  southwesterly  along  the  line  of 
mean  high  tide  of  Hazen  Bay  of  the  Bering 
Sea  on  the  seaward  side  of  Nunivachak 
Island  approximately  V2  mile  to  the  most 
southerly  tip  of  Nunivachak  Island  within 
Section  21  of  Township  9  North,  Range  89 
West; 

THENCE  continuing  with  said  refuge 
boundaries  on  an  approximate  forward 
bearing  of  South  22°  West  approximately  4 
miles  to  the  most  northwesterly  tip  of  Nelson 
Island  within  Section  11  of  Township  8 
North,  Range  90  West; 

THENCE  continuing  with  said  refuge 
boundaries  southeasterly  along  the  line  of 
mean  high  tide  of  Hazen  Bay  of  the  Bering 
Sea  approximately  4V2  miles  to  the  line 
dividing  Townships  7  and  8  North,  Range  89 
West; 

THENCE  east  with  the  line  dividing 
Townships  7  and  8  North  approximately  6 
miles  to  the  corner  common  to  Townships  7 
and  8  North,  Ranges  88  and  89  West; 

THENCE  north  with  the  line  dividing 
Ranges  88  and  89  West  approximately  6 
miles  to  the  line  dividing  Townships  8  and 
9  North; 

THENCE  east  with  the  line  dividing 
Townships  8  and  9  North  approximately  6 
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miles  to  the  line 
Rang#B  86  and  87 


d  vid 


iding  Township  9  North,  THENCE  north  with  the  line  dividing  River  on  the  line  dividing  Townships  9  and 

iVest;  Ranges  86  and  87  West  approximately  6  lo  North; 

miles  to  a  point  in  the  waters  of  the  Ninglick 


1) 


Rang  38 


wi 


THENCE  west  w 
Townships  9  and 
miles  to  the  corner 
and  10  North, 

THENCE  north 
Ranges  87  and  88 
miles  to  the  comer 
and  11  North.  Ran^ 

THENCE  east  wi 
Townships  10  and 
miles  to  the  comer 
and  11  North.  Rangfe 


th  the  line  dividing 
North  approximately  6 

:ommon  to  Townships  9 
87  and  88  West; 

ith  the  line  dividing 
approximately  6 

:ommon  to  Townships  10 
s  87  and  88  West: 

1  the  line  dividing 

1  North  approximately  6 

:ommon  to  Townships  10 

s  86  and  87  West; 


THENCE  north  with  the  line  dividing 
Ranges  86  and  87  West  approximately  12 
miles  to  the  line  dividing  Townships  12  and 
13  North; 

THENCE  west  with  the  line  dividing 
Townships  12  and  13  North  approximately  6 
miles  to  the  line  dividing  Township  13 
North,  Ranges  86  and  87  West; 

THENCE  north  with  the  line  dividing 
Ranges  86  and  87  West  approximately  6 
miles  to  the  comer  common  to  Townships  13 
and  14  North,  Ranges  86  and  87  West; 


THENCE  west  with  the  line  dividing 
Townships  13  and  14  North  approximately 

12  miles  to  the  comer  common  to  Townships 

13  and  14  North,  Ranges  88  and  89  West; 
^THENCE  north  with  the  line  dividing 

Ranges  88  and  89  West  approximately  12 
miles  to  the  corner  common  to  Townships  15 
and  16  North,  Ranges  88  and  89  West; 
THENCE  west  with  the  line  dividing 
Townships  15  and  16  North  approximately  6 
miles  to  the  comer  common  to  Townships  15 
and  16  North,  Ranges  89  and  90  West; 
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THENCE  north  with  the  line  dividing 
Ranges  89  and  90  West  approximately  6 
miles  to  the  line  dividing  Townships  16  and 
17  North; 

THENCE  west  with  the  line  dividing 
Townships  16  and  17  North  approximately  6 
miles  to  the  line  dividing  Township  17 
North,  Ranges  89  and  90  West; 

THENCE  north  with  the  line  dividing 
Ranges  89  and  90  West  approximately  18 
miles  to  the  comer  common  to  Townships  19 
and  20  North,  Ranges  89  and  90  West; 

THENCE  west  with  the  line  dividing 
Townships  19  and  20  North  approximately 
12  miles  to  the  corner  common  to  Townships 
19  and  20  North,  Ranges  91  and  92  West; 

THENCE  south  with  the  line  dividing 
Ranges  91  and  92  West  approximately  5 
miles  to  the  line  of  mean  high  tide  of 


Kokechik  Bay  of  the  Bering  Sea  at  the 
meander  comer  common  to  Section  31  of 
Township  19  North,  Range  91  West  and 
Sections  36  of  Township  19  North.  Range  92 
West; 

THENCE  southeasterly  approximately  V4 
mile,  closing  the  mouth  of  the  Lithkealik 
River,  to  a  point  on  the  line  of  mean  high  tide 
of  Kokechik  Bay  of  the  Bering  Sea  within 
Section  31  of  Township  19  North,  Range  91 
West; 

THENCE  with  the  said  line  of  mean  high 
tide  southerly  and  easterly  approximately 
4V4  miles  to  the  most-western  point  at  the 
mouth  of  the  Kolomak  River  within  Section 
3  of  Township  18  North,  Range  91  West; 

THENCE  southerly  approximately  V2  mile 
to  the  said  line  of  mean  high  tide  on  the 
south  bank  of  the  Kokechik  River  within 


Section  3  of  Township  18  North,  Range  91 
West; 

THENCE  in  a  southwesterly  direction  with 
the  said  line  of  mean  high  tide  approximately 
13  miles  to  the  southemmost  point  of 
Kokechik  Bay  within  Section  22  of  Township 
18  North,  Range  93  West; 

THENCE  south  approximately  500  feet  to 
the  base  of  the  bluff  within  the  same  section 
and  township; 

THENCE  northwesterly  parallel  to  the  base 
of  said  bluff  approximately  1  mile  to 
USC&GS  monument  "Kokechik  South  Base" 
within  Section  21  of  Township  18  North, 
Range  93  West.  Seward  Meridian,  Alaska,  the 
TRUE  POINT  OF  BEGINNING. 

B«LUNG  CODE  4310-55-U 
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Unit  4.  Kuskokwim  Bay 
Northern  Subunit 
All  Seward  Meridian 

Beginning  at  a  point  of  land  on  the  line  of 
mean  high  tide  of  Etolin  Strait  of  the  Bering 
Sea  at  a  meander  corner  common  to  Section 
6  of  Township  2  North,  Range  89  West,  and 
Section  1  of  Township  2  North,  Range  90 
West.  Seward  Meridian,  Alaska,  and  the 
TRUE  POINT  OF  BEGINNING  of  the  lands  to 
be  described. 

THENCE  easterly  and  southeasterly  with 
the  line  of  mean  high  tide  of  Etolin  Strait, 
closing  the  mouth  of  the  Kolavinarak  River, 


approximately  3  miles  to  the  meander  comer 
common  to  Section  19  of  Township  2  North, 
Range  88  West,  and  Section  24  of  Township 
2  North,  Range  89  West; 

THENCE  southeasterly  and  easterly  with 
the  line  of  mean  high  tide  of  the  Bering  Sea, 
common  with  the  boundary  of  the  Yukon 
Delta  and  Alaska  Maritime  National  Wildlife 
Refuges  as  established  by  the  Alaska  National 
Interest  Lands  Conservation  Act  (Public  Law 
96-487)  on  December  2,  1980,  approximately 
70  miles  to  the  meander  corner  common  to 
Section  6  of  Township  4  South,  Range  80 
West,  and  Section  1  of  Township  1  South, 
Range  81  West; 
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THENCE  southeasterly,  perpendicular  to 
the  coastline  for  a  distance  of  25  miles  (40 
kilometers)  to  a  point  in  the  waters  of  the 
Bering  Sea; 

THENCE  southwesfterly.  westerly,  and 
northwesterly,  parallel  to  the  coastline  of  the 
Bering  Sea  and  Etolin  Strait  for 
approximately  80  miles,  to  a  point  in  the 
waters  of  Etolin  Strait  2S  miles  (40 
kilometers)  southwest  of  the  meander  corner 
common  to  Section  6  of  Township  2  North, 
Range  89  West,  and  Section  1  of  Township 
2  North,  Range  90  West; 

THENCE  northeast  25  miles  (40  kilometers) 
to  the  line  of  mean  high  tide  of  Etolin  Strait 
at  the  aforementioned  meander  comer  and 
the  TRUE  POINT  OF  BEGINNING. 

Southern  Subunit 
All  Seward  Meridian 

Beginning  at  a  point  of  land  on  the  line  of 
mean  high  tide  of  Kuskokwim  Bay  of  the 
Bering  Sea  at  the  meander  comer  common  to 
Section  .35  of  Township  4  South,  Range  74 
West,  and  Section  1  of  Township  5  South, 
Range  74  West,  Seward  Meridian,  Alaska, 
and  the  TRUE  POINT  OF  BEGINNING  of  the 
lands  to  be  described. 

THENCE  southerly  with  the  line  of  mean 
high  tide  of  Kuskokwim  Bay,  common  with 
the  boundary  of  the  Yukon  Delta.  Togiak,  and 
Alaska  Maritime  National  Wildlife  Refuges  as 
established  by  the  Alaska  National  Interest 
Lands  Conservation  Act  (Public  Law  96—487) 
on  December  2,  1980,  approximately  120 
miles  to  the  meander  corner  common  to 
Sections  15  and  22  of  Township  15  South, 
Range  75  West; 

THENCE  continuing  with  the  line  of  mean 
high  tide  of  Kuskokwim  and  Bristol  Bays  in 
a  southerly,  westerly,  and  easterly  direction, 
inside  the  boundary  of  the  Togiak  National 
Wildlife  Refuge,  for  approximately  60  miles 
to  the  meander  corner  common  to  Sections 
9  and  10  of  Township  18  South,  Range  74 
West; 

THENCE  easterly  with  the  line  of  mean 
high  tide  of  Bristol  Bay  and  Hagemeister 
Strait,  common  with  the  boundary  of  the 
Togiak  and  Alaska  Maritime  National 
Wildlife  Refuges,  approximately  40  miles  to 
Tongue  Point  within  Section  9  of  Township 
16  South.  Range  69  West; 

THENCE  south  Vz  mile  (0.8  kilometers)  to 
a  point  in  the  waters  of  Bristol  Bay  of 
Hagemeister  Strait; 

THENCE  southwesterly  and  northerly, 
parallel  to  the  coastline  of  Hagemeister  Strait 
and  Bristol  Bay  approximately  60  miles  to  a 
point  in  the  waters  of  Bristol  Bay  V2  mile 
west  of  the  meander  corner  common  to 
Section  36  of  Township  18  South,  Range  76 
West  and  Section  1  of  Township  19  South. 
Range  76  West; 

THENCE  due  west  24  V2  miles; 

THENCE  in  a  general  westerly,  easterly, 
and  northerly  direction,  parallel  to  the 
coastline  of  Bristol  and  Kuskokwim  Bays  of 
the  Bering  Sea  for  approximately  100  miles, 
to  a  point  in  the  waters  of  Kuskokwim  Bay 
25  miles  (40  kilometers)  southwest  of  the 
meander  comer  common  to  Section  35  of 
Township  4  South,  Range  74  West,  and 
Section  1  of  Township  5  South.  Range  75 
West; 

THENCE  northeast  25  miles  (40  kilometers) 
to  the  line  of  mean  high  tide  of  Kuskokwim 


Bay  at  the  aforementioned  meander  comer 
and  the  TRUE  POINT  OF  BEGINNING. 

Unit  5.  North  Side  of  the  Alaska  Peninsula 

Egegik  Bay  Unit 

All  Seward  Meridian 

Beginning  at  a  point  of  land  on  the  Alaska 
Peninsula  on  the  line  of  mean  high  tide  of 
Bristol  Bay  of  the  Bering  Sea  at  a  meander 
comer  common  to  Section  36  of  Township  21 
South,  Range  51  West,  and  Section  1  of 
Township  22  South,  Range  51  West,  Seward 
Meridian,  Alaska,  and  the  TRUE  POINT  OF 
BEGINNING  of  the  lands  to  be  described. 

THENCE  southeasterly  and  northeasterly 
with  the  line  of  mean  high  tide  of  the  Bering 
Sea,  common  with  the  boundary  of  the 
Alaska  Maritime  National  Wildlife  Refuge  as 
established  by  the  Alaska  National  Interest 
Lands  Conservation  Act  (Public  Law  96-487) 
on  December  2,  1980,  approximately  8  miles 
to  the  meander  corner  common  to  Section  35 
of  Township  22  South,  Range  50  West  and 
Section  2  of  Township  23  South.  Range  50 
West; 

THENCE  east  with  the  line  dividing 
Townships  22  and  23  South  approximately  1 
V2  miles  to  a  point  in  the  waters  of  Egegik 
Bay  immediately  north  of  the  village  of 
Egegik  on  the  line  dividing  Ranges  49  and  50 
West; 

THENCE  with  the  line  dividing  Ranges  49 
and  50  West  approximately  'A  mile  to  the 
line  of  mean  high  tide  of  Egegik  Bay  on  the 
boundary  of  the  Alaska  Maritime  National 
Wildlife  Reftige; 

THENCE  continuing  with  said  line  of  mean 
high  tide  and  refuge  boundary  in  a 
southwesterly,  northerly,  and  southwesterly 
direction  for  approximately  14  miles  to  the 
meander  corner  common  to  Section  35  of 
Township  23  South,  Range  51  West  and 
Section  2  of  Township  24  South,  Range  51 
West; 

THENCE  northerly  through  the  waters  of 
Bristol  Bay,  closing  Egegik  Bay.  to  the 
aforementioned  meander  corner,  the  TRUE 
POINT  OF  BEGINNING. 

Ugashik  Bay  Unit 
All  Seward  Meridian 

Beginning  at  a  point  of  land  on  the  Alaska 
Peninsula  on  the  line  of  mean  high  tide  of 
Bristol  Bay  of  the  Bering  Sea  at  a  meander 
corner  common  to  Section  34  of  Township  29 
South,  Range  52  West,  and  Section  3  of 
Township  30  South,  Range  52  West,  Seward 
Meridian,  Alaska,  and  the  TRUE  POINT  OF 
BEGINNING  of  the  lands  to  be  described. 

THENCE  southeasterly  with  the  line  of 
mean  high  tide  of  Bristol  and  Ugashik  Bays, 
corr.mon  with  the  boundary  of  the  Alaska 
Maritime  National  Wildlife  Refuge  as 
established  by  the  Alaska  National  Interest 
Lands  Conservation  Act  (Public  Law  96-487) 
on  December  2,  1980,  approximately  IIV2 
miles  to  the  meander  comer  common  to 
Sections  17  and  20  of  Township  31  South, 
Range  51  West; 

THENCE  on  the  line  dividing  Sections  18 
and  19  of  Township  31  South,  Range  51  West 
approximately  1  mile  to  the  headland  at  the 
confluence  of  the  Ugashik  and  King  Salmon 
Rivers; 

THENCE  westerly  with  the  headland, 
continuing  with  said  refuge  boundary  on  the 


line  of  mean  high  tide  of  Ugashik  Bay 
approximately  V2  mile  to  the  meander  corner 
common  to  Sections  13  and  24  of  Township 
31  South,  Range  52  West; 

THENCE  west,  continuing  with  said  refuge 
boundary  on  the  line  dividing  Sections  13 
and  24  of  Township  31  South,  Range  52  West 
to  the  meander  corner  common  to  Sections 
14  and  23  of  the  same  township; 

THENCE  continuing  west  with  the  section 
line  dividing  the  north  and  south  halves  of 
Township  31  South,  Ranges  52  and  53  West 
approximately  8  miles  to  the  line  of  mean 
high  tide  of  Bristol  Bay  at  the  meander  comer 
common  to  Sections  16  and  21  of  Township 
31  South.  Range  53  West: 

THENCE  northwesterly,  perpendicular  to 
the  coastline  for  or  a  distance  of  'A  mile  (400 
meters)  to  a  point  in  the  waters  of  Bristol  Bay 
of  the  Bering  Sea; 

THENCE  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay  and 
closing  the  entrance  to  Ugashik  Bay.  for 
approximately  11  miles  to  a  point  in  the 
waters  of  Bristol  Bay  %  mile  (400  meters) 
southwest  of  the  meander  comer  common  to 
Section  34  of  Township  29  South.  Range  52 
West,  and  Section  3  of  Township  30  South. 
Range  52  West; 

THENCE  northeast  V*  mile  to  the 
aforementioned  meander  comer,  the  TRUE 
POINT  OF  BEGINNING. 

Cinder  River  Unit 
All  Seward  Meridian 

Beginning  at  a  point  of  land  on  the  Alaska 
Peninsula  on  the  line  of  mean  high  tide  of 
Bristol  Bay  of  the  Bering  Sea  at  a  meander 
corner  common  to  Sections  21  and  28  of 
Township  32  South.  Range  54  West.  Seward 
Meridian,  Alaska,  and  the  TRUE  POINT  OF 
BEGINNING  of  the  lands  to  be  described. 

THENCE  in  a  general  southwesterly 
direction  with  the  line  of  mean  high  tide  of 
Bristol  Bay.  common  with  the  boundary  of 
the  Alaska  Maritime  National  Wildlife  Refuge 
as  established  by  the  Alaska  National  Interest 
Lands  Conservation  Act  (Public  Law  96—487) 
on  December  2,  1980  approximately  3V2 
miles  to  the  southernmost  point  of  Section  3 
of  Township  33  South,  Range  55  West; 

THENCE  continuing  with  the  line  of  mean 
high  tide  northeasterly,  southwesterly,  and 
northeasterly  to  encompass  the  Cinder  River/ 
Mud  Creek  tidal  flats  area,  closing  the 
mouths  of  the  Cinder  River  and  Mud  Creek, 
approximately  15  miles  to  the  northernmost 
point  of  Section  4  of  Township  33  South, 
Range  55  West; 

THENCE  southwest  with  the  said  line  of 
mean  high  tide,  common  with  said  refuge 
boundary .  approximately  3  miles  to  the 
meander  r:orner  common  to  Section  18  of 
Township  33  South.  Range  55  West,  and 
Section  13  of  Township  33  South.  Range  56 
West; 

THENCE  northwest,  perpendicular  to  the 
coastline  for  a  distance  of  '4  mile  (400 
meters)  to  a  point  in  the  waters  of  Bristol 
Bay; 

THENCE  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay, 
closing  the  entrance  to  the  Cinder  River/Mud 
Creek  tidal  flats  area,  for  approximately  6*2 
miles  to  a  point  in  the  waters  of  Bristol  Bay 
V4  mile  (400  meters)  northwest  of  the 
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Seal  Islands  Unit 
All  Seward  Meridian 

Beginning  at  a  point  of  land  on  the  Alaska 
Peninsula  on  the  line  of  mean  high  tide  of 
Bristol  Bay  of  the  Bering  Sea  at  the  meander 
corner  common  to  Section  32  of  Township  39 
South,  Range  62  West,  and  Section  5  of 
Township  40  South,  Range  62  West,  Seward 
Meridian,  Alaska,  and  the  TRLTE  POINT  OF 
BEGINNING  of  the  lands  to  be  described. 

THENCE  southwesterly,  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common  with 
the  boundary  of  the  Alaska  Maritime 
National  Wildlife  Refuge  as  established  by 
the  Alaska  National  Interest  Lands 
Conservation  Act  (Public  Law  96-487)  on 
December  2.  1980,  approximately  4Vz  miles 
to  the  southernmost  point  of  Section  15  of 
Township  40  South,  Range  63  West; 

THENCE  continuing  with  the  line  of  mean 
high  tide  and  said  refuge  boundary 
northeasterly,  southwesterly,  and 
northeasterly  to  encompass  the  Seal  Islands 
lagoon  and  Ilnik  Lake  areas,  approximately 
45  miles  to  the  northernmost  point  of  Section 
1  of  Township  41  South,  Range  65  West; 

THENCE  southwest  with  the  said  line  of 
mean  high  tide  and  refuge  boundary, 
approximately  7  miles  to  the  meander  comer 
common  to  Section  19  of  Township  41 
South,  Range  65  West,  and  Section  24  of 
Township  41  South,  Range  66  West; 

THENCE  northwest,  perpendicular  to  the 
coastline  for  a  distance  of  V*  mile  (400 
meters)  to  a  point  in  the  waters  of  Bristol 
Bay; 

THENCE  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay  and  the 
ocean  side  of  the  Seal  Islands,  closing  the 
entrance  to  the  Seal  Islands  lagoon,  for 
approximately  18  miles  to  a  point  in  the 
waters  of  Bristol  Bay  V*  mile  (400  meters) 
northwest  of  the  meander  comer  common  to 
Section  32  of  Township  39  South,  Range  62 
West,  and  Section  5  of  Township  40  South. 
Range  62  West; 

THENCE  southeast  V4  mile  to  the 
aforementioned  meander  comer  common,  the 
TRUE  POINT  OF  BEGINNING. 

Cape  Seniavin  Unit 

Those  marine  waters  of  the  Bering  Sea 
immediately  fronting  Cape  Seniavin,  Alaska 
Peninsula,  Alaska. 

The  Cape  Seniavin  Unit  consists  of  the 
water  column  from  the  line  of  mean  high  tide 
of  the  Bering  Sea.  The  radius  of  the  Unit  is 
3  miles  (5  kilometers),  the  center  of  which  is 
the  Cape  Seniavin  Light,  located  at  Latitude 
56°  23'  57.64'  North,  Longitude  160°  08' 
47.67"  West,  within  Section  4  of  Township 
44  South,  Range  69  West.  Seward  Meridian, 
Alaska. 

Nelson  Lagoon/Herendeen  Bay/Port  Mailer 
Unit 

Beginning  at  a  point  of  land  on  the  Alaska 
Peninsula  on  the  line  of  mean  high  tide  of 
Bristol  Bay  of  the  Bering  Sea  at  the  meander 
comer  common  to  Section  33  of  Township  47 
South,  Range  72  West,  and  Section  4  of 
Township  48  South,  Range  72  West,  Seward 
Meridian,  Alaska,  and  the  TRUE  POINT  OF 
BEGINNING  of  the  lands  to  be  described. 

THENCE  southwesterly,  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common  with 


the  boundary  of  the  Alaska  Maritime 
National  Wildlife  Refuge  as  established  by 
the  Alaska  National  Interest  Lands 
Conservation  Act  (Public  Law  96-i87)  on 
December  2, 1980,  approximately  23  miles  to 
the  meander  comer  common  to  Section  34  of 
Tovraship  49  South,  Range  72  West  and 
Section  3  of  Township  50  South,  Range  72 
West; 

THENCE  southwesterly,  leaving  said  refuge 
boundary,  across  the  waters  of  Port  Moller 
approximately  7  miles  to  the  meander  comer 
common  to  Section  31  of  Township  50 
South,  Range  72  West  and  Section  6  of 
Township  51  South,  Range  72  West; 

THENCE  northerly,  westerly,  and  southerly 
with  the  line  of  mean  high  tide  of  Port  Moller 
and  Herendeen  Bay  common  with  said  refuge 
boundary  approximately  26  miles  to  the 
meander  comer  common  to  Section  32  of 
Township  50  South,  Range  74  West  and 
Section  6  of  Township  51  South,  Range  74 
West; 

THENCE  west  with  the  line  dividing 
Townships  50  and  51  South,  crossing 
Herendeen  Bay,  approximately  oVz  miles  to 
the  meander  comer  common  to  Section  32  of 
Township  50  South,  Range  75  West  and 
Section  5  of  Township  51  South,  Range  75 
West; 

THENCE  northerly,  westerly,  and 
northeasterly  with  the  line  of  mean  high  tide 
of  Herendeen  Bay  and  Nelson  Lagoon, 
common  with  said  refuge  boundary, 
approximately  55  miles  to  Lagoon  Point 
within  Section  22  of  Township  48  South, 
Range  76  West; 

THENCE  southwesterly  with  the  line  of 
mean  high  tide  of  the  Bering  Sea,  common 
with  said  refuge  boundary,  approximately  8 
miles  to  the  meander  comer  common  to 
Section  6  of  Township  49  South,  Range  78 
West  and  Section  1  of  Tovraship  49  South, 
Range  79  West; 

THENCE  northwest,  perpendicular  to  the 
coastline  for  a  distance  of  V*  mile  (400 
meters)  to  a  point  in  the  waters  of  Bristol 
Bay; 

THENCE  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay  and  the 
ocean  side  of  the  Kudobin  Islands,  closing 
the  entrance  to  the  Hague  Channel,  for 
approximately  40  miles  to  a  point  in  the 
waters  of  Bristol  Bay  'A  mile  (400  meters) 
northwest  of  the  meander  comer  common  to 
Section  33  of  Township  47  South,  Range  72 
West,  and  Section  4  of  Township  48  South, 
Range  72  West; 

THENCE  southeast  V*  mile  to  the 
aforementioned  meander  comer  common,  the 
TRUE  POINT  OF  BEGINNING. 

Izembek  Lagoon  Unit 

Beginning  at  a  point  of  land  on  the  Alaska 
Peninsula  on  the  line  of  mean  high  tide  of 
Bristol  Bay  of  the  Bering  Sea  at  the  meander 
corner  common  to  Section  18  of  Township  54 
South,  Range  86  West,  and  Section  13  of 
Township  54  South,  Range  87  West,  Seward 
Meridian,  Alaska,  and  the  TRUE  POINT  OF 
BEGINNING  of  the  lands  to  be  described. 

THENCE  southwesterly,  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common  with 
the  boundary  of  the  Alaska  Maritime 
National  Wildlife  Refuge  as  established  by 
the  Alaska  National  Interest  Lands 
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Conservation  Act  (Public  Law  96-487)  on 
December  2,  1980,  approximately  4  miles  to 
Moffet  Point  within  Section  4  of  Township 
55  South,  Range  87  West; 

THENCE  continuing  with  the  line  of  mean 
high  tide,  inside  the  boundary  of  the  Izembek 
National  Wildlife  Refuge,  northeasterly, 
southwesterly,  and  northeasterly  to 
encompass  Moffet  and  Izembek  Lagoons, 
Applegate  Cove,  and  Norma  Bay, 
approximately  55  miles  to  Cape  Glazenap 
within  Section  18  of  Township  57  South, 
Range  90  West; 

THENCE  southwest  with  the  line  of  mean 
high  tide  of  Bristol  Bay,  common  to  the 
Alaska  Maritime  refuge  boundary, 
approximately  14  miles  to  the  meander 
comer  common  to  Section  31  of  Township  58 
South,  Range  92  West,  and  Section  36  of 
Township  58  South,  Range  93  West; 

THENCE  northwest,  perpendicular  to  the 
coastline  for  a  distance  of  V4  mile  (400 
meters)  to  a.point  in  the  waters  of  Bristol 
Bay: 

THENCE  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay  and  the 
ocean  side  of  the  Kudiakof  Islands,  closing 
the  entrances  to  Izembek  Lagoon,  for 
approximately  30  miles  to  a  point  in  the 
waters  of  Bristol  Bay  'A  mile  (400  meters) 
northwest  of  the  meander  comer  common  to 
Section  18  of  Township  54  South,  Range  86 
West,  and  Section  13  of  Township  54  South, 
Range  87  West: 

THENCE  southeast  'A  mile  to  the 
aforementioned  meander  corner  common,  the 
TRUE  POINT  OF  BEGINNING. 

Bechevin  Bay  Unit 

Beginning  at  a  point  of  land  on  the  Alaska 
Peninsula  on  the  line  of  mean  high  tide  of 
Bristol  Bay  of  the  Bering  Sea  at  the  meander 
corner  common  to  Section  31  of  Township  58 
South,  Range  92  West,  and  Section  36  of 
Township  58  South,  Range  93  West,  Seward 
Meridian,  Alaska,  and  the  TRUE  POINT  OF 
BEGINNING  of  the  lands  to  be  described. 

THENCE  southwesterly,  with  the  line  of 
mean  high  tide  of  Bristol  Bay,  common  with 
the  boundary  of  the  Alaska  Maritime 
National  Wildlife  Refuge  as  established  by 
the  Alaska  National  Interest  Lands 
Conservation  Act  (Public  Law  96—487)  on 
December  2,  1980,  approximately  6  miles  to 
Cape  Krenitzin  at  the  meander  comer 
common  to  Sections  17  and  20  of  Township 
59  South,  Range  93  West;  « 

THENCE  southerly,  northeasterly,  and 
southerly  with  the  line  of  mean  high  tide  of 
Bechevin  Bay  and  Isanotski  Strait,  common 
with  said  refuge  boundary  except  to  include 
Hot  Springs  Bay  and  Traders  Cove,  which  lie 
inside  the  Alaska  Peninsula  refuge  boundary, 
approximately  50  miles  to  Palisade  Cliffs  at 
the  meander  comer  common  to  Section  18  of 
Township  62  South,  Range  93  West,  and 
Section  13  of  Township  62  South,  Range  94 
West; 

THENCE  south  with  the  line  dividing 
Ranges  93  and  94  West,  across  Ikatan  Bay  of 
the  Pacific  Ocean  approximately  3V2  miles  to 
a  point  of  land  on  the  Ikatan  Peninsula  of 
Unimak  Island  on  the  line  of  mean  high  tide 
of  Ikatan  Bay  at  the  meander  comer  common 
to  Section  6  of  Township  63  South,  Range  93 
West,  and  Section  1  of  Township  63  South, 
Range  94  West; 


THENCE  northwesterly,  easterly,  and 
westerly  on  the  shore  of  Unimak  Island  with 
the  line  of  mean  high  tide  of  Ikatan  Bay, 
Isanotski  Strait,  Bechevin  Bay,  and  Bristol 
Bay,  to  the  meander  corner  common  to 
Section  30  of  Township  59  South,  Range  94 
West,  and  Section  25  of  Township  59  South, 
Range  95  West; 

THENCE  north,  perpendicular  to  the 
coastline  for  a  distance  of  'A  mile  (400 
meters)  to  a  point  in  the  waters  of  Bristol 
Bay: 

THENCE  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  Bristol  Bay, 
closing  the  entrance  to  Bechevin  Lagoon,  for 
approximately  14  miles  to  a  point  in  the 
waters  of  Bristol  Bay  'A  mile  (400  meters) 
northwest  of  the  meander  comer  common  to 
Sections  17  and  20  of  Township  59  South, 
Range  93  West; 

THENCE  southeast  'A  mile  to  the 
aforementioned  meander  comer  common,  the 
TRUE  POINT  OF  BEGINNING. 

Unit  6.  Eastern  Aleutians 

Those  marine  waters  of  the  Bering  Sea  and 
Pacific  Ocean  immediately  fronting  Unimak 
Island  (excluding  the  Bechevin  Bay  Unit),  the 
Krenitzin  Islands  (Ugamak  and  Unalga 
group),  Unalaska  Island,  Umnak  Island,  and 
Samalga  Island,  Alaska. 

The  Eastem  Aleutians  Unit  consists  of  the 
water  column  from  the  line  of  mean  high  tide 
of  the  Bering  Sea  and  Pacific  Ocean  to  a 
distance  of  'A  mile  (400  meters)  seaward  for 
the  entire  coastline  lying  between  the 
Bechevin  Bay  Unit  on  the  east  and  Samalga 
Pass  on  the  west.  Included  within  the  Unit 
are  the  waters  within  'A  mile  (400  meters)  of 
all  associated  islands  and  offshore  islets, 
rocks,  and  reefs. 

Unit  7.  South  Side  of  the  Alaska  Peninsula 
All  Seward  Meridian 

Those  marine  waters  of  the  Pacific  Ocean 
immediately  fronting  the  south  side  of  the 
Alaska  Peninsula,  Alaska. 

The  Alaska  Peninsula  Unit  consists  of  the 
water  column  from  the  line  of  mean  high  tide 
of  the  Pacific  Ocean  to  a  distance  of  'A  mile 
(400  meters)  seaward  for  the  entire  coastline 
lying  between  Ikatan  Bay  on  the  west  and 
Cook  Inlet  on  the  east.  Said  boundary  points 
are  more  particularly  described  as  follows: 

West  Boundary:  a  point  of  land  on  the 
Alaska  Peninsula  at  Palisade  Cliffs  on  the 
line  of  mean  high  tide  of  Ikatan  Bay  of  the 
Pacific  Ocean  at  the  meander  comer  common 
to  Section  18  of  Township  62  South.  Range 
93  West,  and  Section  13  of  Township  62 
South,  Range  94  West,  Seward  Meridian, 
Alaska. 

East  Boundary:  a  point  of  land  on  the 
Iniskin  Peninsula  of  the  Alaska  Peninsula 
known  as  Chinitna  Point  on  the  line  of  mean 
high  tide  of  Cook  Inlet  of  the  Pacific  Ocean 
within  Section  5  of  Township  6  South,  Range 
22  West,  Seward  Meridian,  Alaska. 

Included  within  the  Unit  are  the  waters 
within  'A  mile  (400  meters)  of  all  associated 
islands  including  the  Sanak,  Shumagin,  and 
Semidi  island  groups,  Chirikof  Island,  and  all 
offshore  islets,  rocks,  and  reefs.  Excluded 
from  the  Unit  are  the  waters  surrounding  the 
Trinity,  Kodiak,  and  Afognak  island  groups. 


Areas  of  the  Unit  that  are  exceptions  to  the 
'A  mile  (400  meters)  seaward  water  column 
are  described  as  follows: 

Morzhovoi  Bay:  Those  marine  waters  of 
northern  Morzhovoi  Bay,  including  Big  and 
Middle  lagoons,  lying  between  Boiler  Point 
on  the  west  and  Reynolds  Head  on  the  east, 
and  to  include  Littlejohn  Lagoon,  east  of 
Reynolds  Head.  The  boundary  line 
connecting  said  points  are  more  particularly 
described  as  follows: 

West  Boundan".  A  point  of  land  on  the 
Alaska  Peninsula  known  as  Boiler  Point  on 
the  line  of  mean  high  tide  of  Morzhovoi  Bay 
of  the  Pacific  Ocean  within  Section  6  of 
Township  60  South.  Range  91  West,  Seward 
Meridian,  Alaska.  Said  point  is 
approximately  850  feet  northeast  of  USC&GS 
monument  "Slope"  which  is  at  Latitude  55° 
00'  41.69"  North,  Longitude  163^  08'  57.57" 
West  (NAD  83). 

East  Boundary.  A  point  of  land  on  the 
Alaska  Peninsula  known  as  Reynolds  Head 
on  the  line  of  mean  high  tide  of  Morzhovoi 
Bay  of  the  Pacific  Ocean  within  Section  5  of 
Township  60  South,  Range  90  West.  Seward 
Meridian,  Alaska.  Said  point  is  the  most 
northwestem  point  of  land  within  Section  5 
of  said  township. 

Cold  Bay:  Those  marine  waters  of  Cold 
Bay,  including  Old  Mans  Lagoon,  Lenard 
Harbor,  Mortensons  Lagoon,  and  Kinzarof 
Lagoon,  lying  north  of  a  boundary  line 
closing  the  mouth  of  Cold  Bay.  The  points  on 
the  boundary  line  closing  the  mouth  of  Cold 
Bay  are  more  particularly  described  as 
follows: 

West  Boundary'-.  A  point  of  land  on  the 
Alaska  Peninsula  on  the  line  of  mean  high 
tide  of  Cold  Bay  at  the  meander  corner 
common  to  Section  36  of  Township  59 
South,  Range  88  West,  and  Section  1  of 
Township  60  South,  Range  88  West  Seward 
Meridian,  Alaska. 

East  Boundary.  A  point  of  land  on  the 
Alaska  Peninsula  known  as  Vodapoini  Point 
on  the  line  of  mean  high  tide  of  Cold  Bay 
within  Section  36  of  Township  59  South, 
Range  87  West,  Seward  Meridian,  Alaska. 
Said  point  is  the  most  westem  point  of  land 
within  Section  36  of  said  township. 

Sanak  Islands:  Those  marine  waters  of  the 
Pacific  Ocean  surrounding  the  Sanak  Island 
group,  said  waters  being  divided  into  north 
and  south  portions  lying  between  Point 
Petrof  on  the  west  and  Lookout  Point  on  the 
east.  These  portions  are  defined  as  the  water 
column  from  the  line  of  mean  high  tide  of  the 
Pacific  Ocean  extending  to  a  distance  of  5 
miles  (8  kilometers)  seaward  for  the  southern 
portion  and  a  distance  of  1  mile  (1.6 
kilometers)  seaward  for  the  northern  portion. 

Said  southern  portion  extends  5  miles  from 
the  southern  coastlines  of  Point  Petrof,  Rabbit 
Island,  Sanak  Island.  Long  Island.  Clifford 
Island,  Elma  Island,  and  Caton  Island. 

Said  northem  portion  extends  1  mile  from 
the  northem  coastlines  of  Point  Petrof,  Sanak 
Island,  Finneys  Island,  and  Caton  Island. 

Those  westenimost  and  easternmost  points 
that  divide  the  southern  and  northem 
portions  are  more  particularly  described  as 
follows: 

IVesf  Boundary:  A  point  of  land  known  as 
Point  Petrof  on  a  small  island  on  the 
northwest  side  of  Sanak  Harbor  of  the  Pacific 
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Peninsula,  closing  the  entrance  to  Wide  Bay, 
and  paralleling  the  ocean  side  of  all  islands 
fronting  Wide  Bay.  for  approximately  17 
miles  to  a  point  in  the  waters  of  Shelikof 
Strait  1  mile  east  of  the  meander  comer 
common  to  Section  35  of  Township  33 
South,  Range  44  West,  and  Section  2  of 
Township  34  South,  Range  44  West; 

THENCE  west  1  mile  to  the 
aforementioned  meander  comer  common,  the 
TRUE  POINT  OF  BEGINNING. 

Kamishak  Bay:  Beginning  at  a  point  of  land 
on  the  Alaska  Peninsula  on  the  line  of  mean 
high  tide  of  Kamishak  Bay  of  the  Pacific 
Ocean  at  the  meander  comer  common  to 
Section  7  of  Township  14  South,  Range  25 
West,  and  Section  12  of  Township  14  South, 
Range  26  West,  Seward  Meridian,  Alaska, 
and  the  TRUE  POINT  OF  BEGINNING  of  the 
lands  to  be  described. 

THENCE  northwesterly  and  northeasterly 
with  the  line  of  mean  high  tide  of  Kamishak 
Bay,  including  all  associated  bays  and  coves, 
approximately  190  miles  to  a  point  on  the 
Iniskin  Peninsula  known  as  Chinitna  Point 
on  the  line  of  mean  high  tide  of  Cook  Inlet 
of  the  Pacific  Ocean  within  Section  5  of 
Township  6  South,  Range  22  West,  Seward 
Meridian,  Alaska; 

THENCE  south,  perpendicular  to  the 
coastline  for  a  distance  of  1  mile  (1.6 
kilometers)  to  a  point  in  the  waters  of  Cook 
Inlet; 

THENCE  in  a  southwesterly  direction, 
parallel  to  the  coastline  of  the  Alaska 
Peninsula,  for  approximately  150  miles  to  a 
point  in  the  waters  of  Kamishak  Bay  1  mile 
north  of  the  meander  comer  common  to 
Section  7  of  Township  14  South,  Range  25 
West,  and  Section  12  of  Township  14  South, 
Range  26  West; 

THENCE  south  1  mile  to  the 
aforementioned  meander  corner  common,  the 
TRUE  POINT  OF  BEGINNING. 

Unit  8.  Kachemak  Bay/Ninilchik 

Beginning  at  a  point  of  land  on  the  Kenai 
Peninsula  on  the  line  of  mean  high  tide  of 
Cook  Inlet  of  the  Gulf  of  Alaska  of  the  Pacific 
Ocean  at  the  meander  comer  common  to 
Section  33  of  Township  1  South,  Range  14 
West,  and  Section  4  of  Township  2  South, 
Range  14  West,  Seward  Meridian,  Alaska, 
and  the  TRUE  POINT  OF  BEGINNING  of  the 
lands  to  be  described. 

THENCE  southwesterly,  southeasterly, 
northeasterly,  and  southwesterly  with  the 
line  of  mean  high  tide  of  Cook  Inlet, 
Kachemak  Bay,  and  all  associated  bays  and 
coves,  common  with  the  boundary  of  the 
Alaska  Maritime  National  Wildlife  Refuge  as 
established  by  the  Alaska  National  Interest 
Lands  Conservation  Act  (Public  Law  96-487) 
on  December  2,  1980,  approximately  210 
miles  to  a  point  on  the  Kenai  Peninsula 
known  as  Point  Bede  at  the  western  most 
extent  of  Section  16  of  Township  10  South. 
Range  16  West; 

THENCE  northerly  across  the  mouth  of 
Kachemak  Bay,  approximately  29  miles  to  a 
point  in  the  waters  of  Cook  Inlet  1  mile  (1.6 
kilometers)  northwest  of  the  meander  comer 
common  to  Section  33  of  Township  4  South. 
Range  15  West,  and  Section  5  of  Township 
5  South,  Range  15  West; 

THENCE  in  a  northeasterly  direction, 
parallel  to  the  coastline  of  the  Kenai 


Peninsula,  approximately  18  miles  to  a  point 
in  the  waters  of  Cook  Inlet  1  mile  northwest 
of  the  meander  comer  common  to  Section  33 
of  Township  1  South,  Range  14  West,  and 
Section  4  of  Township  2  South,  Range  14 
West; 

THENCE  southeast  1  mile  to  the 
aforementioned  meander  comer  common,  the 
TRUE  POINT  OF  BEGINNING. 

Unit  9.  Kodiak 

Those  marine  waters  immediately 
surrounding  the  islands  of  the  Kodiak 
Archipelago,  Gulf  of  Alaska,  Pacific  Ocean, 
Alaska. 

The  Kodiak/ Afognak  Island  Unit  consists 
of  the  water  column  from  the  line  of  mean 
high  tide  of  Kodiak  and  Afognak  islands  to 
a  distance  of  V*  mile  (400  meters)  seaward. 
Said  water  column  is  reserved  for  all  islands 
of  the  Kodiak  Archipelago,  including  the 
waters  within  V*  mile  (400  m)  of  the  Trinity 
Islands,  Marmot  Island,  Shuyak  Island,  and 
all  other  offshore  islets,  rocks,  and  reefs. 


Dated:  Febmary  29,  2000. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  00-5436  Filed  3-10-00;  8:45  am) 

BILLING  CODE  4310-5&-U 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.00021 8046-0046-01 ;  I.D. 
121599F] 

RIN  0648-AN42 

Antarctic  Marine  Living  Resources; 
Harvesting  and  Deaier  Permits,  and 
Catch  Documentation 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  regulations  to 
revise  permit  requirements  for  U.S. 
vessels  harvesting,  or  transshipping 
catch  of,  Dissostichus  eleginoides 
(Patagonian  toothfish)  and  Dissostichus 
mawsoni  (Antarctic  toothfish)  harvested 
in  all  waters,  including  those  under  the 
jurisdiction  of  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR).  These  regulations 
would  also  govern  U.S.  receivers, 
importers  and  exporters  of  toothfish, 
wherever  caught.  Persons  receiving, 
importing  or  re-exporting  toothfish 
would  be  required  to  validate  and 
submit  Dissostichus  Catch  Documents  to 
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NMFS.  This  rule  is  intended  to 
implement  U.S.  obligations  as  a 
Contracting  Party  of  CCAMLR  and  to 
conserve  Antarctic  and  Patagonian 
toothfish  by  preventing  or  otherwise 
discouraging  unlawful  harvest  and  trade 
in  these  species. 

DATES:  Comments  must  be  received  no 
later  than  5:00  p.m.,  eastern  standard 
time,  on  April  7,  2000. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  submitted  to  Dean 
Swanson,  International  Fisheries 
Division,  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910.  For 
copies  of  the  draft  Environmental 
Assessment/Regulatory  Impact  Review/ 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/RFA).  call  301-713-2276  or  write  to 
Dean  Swanson.  Comments  also  may  be 
sent  via  facsimile  (fax)  to  301-713- 
2313.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Send 
comments  regarding  the  burden-hour 
estimates  or  other  aspects  of  the 
collection-of-information  requirements 
contained  in  this  proposed  rule  to  Dean 
Swanson  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Swanson  or  Angela  Somma  at  301- 
713-2276,  fax:  301-713-2313. 
SUPPLEMENTARY  INFORMATION:  The 
Antarctic  fisheries  are  managed  under 
the  authority  of  the  Antarctic  Marine 
Living  Resources  Convention  Act  of 
1984  (Act)  codified  at  16  U.S.C.  2431  et 
seq.  NMFS  implements  CCAMLR 
conservation  measures  by  regulations  at 
50  CFR  part  300,  subpart  G.  Changes  to 
the  existing  regulations  are  necessary  to 
incorporate  new  conservation  measures 
and  to  revise  procedures  to  facilitate 
enforcement. 

Toothfish  Catch  Documentation 

Due  to  the  scale  of  illegal,  unregulated 
or  unreported  fishing  for  Patagonian 
toothfish  (Dissostichus  eleginoides)  and 
Antarctic  toothfish  (Dissostichus 
mawsoni)  in  and  beyond  the  Convention 
for  the  Conservation  of  Antarctic  Marine 
Living  Resources  (Convention)  waters, 
CCAMLR  has  adopted  a  number  of 
conservation  measures  in  the  last 
several  years.  These  measures  have 
included  flag  state  licensing  of  fishing 
vessels,  catch  quotas,  vessel  monitoring 
systems,  port  inspections  of  landings 
and  transshipments,  and  identification 
of  vessels  and  fishing  gear. 

Despite  increased  inspections  and 
sanctions  in  recent  years,  the  amount  of 
illegal,  unregulated  or  unreported 


harvest  of  toothfish  has  been  estimated 
at  90,000  metric  tons,  about  twice  the 
level  of  the  CCAMLR  regulated 
fisheries.  Consequently  CCAMLR 
adopted  a  catch  documentation  scheme 
for  toothfish  at  its  eighteenth  regular 
meeting  in  November,  1999.  (64  FR 
71165,  December  20,  1999).  A  copy  of 
the  proposed  CCAMLR  Dissostichus 
Catch  Document  (DCD)  and  of  the 
CCAMLR  Conservation  Measure 
specifying  the  operation  of  the  catch 
documentation  scheme  can  be  obtained 
ft-om  NMFS  (see  ADDRESSES). 

The  purposes  of  the  catch 
documentation  scheme  are  to:  monitor 
international  trade;  identify  the  origins 
of  imports;  determine  if  imports  caught 
in  the  Convention  Area  were  caught 
consistent  with  CCAMLR  conservation 
measures;  and  gather  catch  data  for 
stock  assessment.  The  documentation 
scheme  requires  that  CCAMLR 
Contracting  Parties  provide  a  uniquely 
nimibered  DCD  to  each  vessel  under  its 
jurisdiction  that  is  authorized  to  harvest 
toothfish.  Upon  completion  of  the 
document,  each  DCD  accompanies  the 
toothfish  as  it  enters  into  conunerce 
and/or  international  trade  and 
documents  the  chain  of  custody.  This 
proposed  rule  would  provide  a  60-day 
exception  for  toothfish  harvested  prior 
to  the  implementation  of  the  DCD  by 
NMFS. 

As  specified  in  the  CCAMLR 
conservation  measure,  a  flag  state  would 
issue  non-transferrable  DCDs  that  are 
uniquely  identified  for  a  vessel.  The 
master  of  the  harvesting  vessel  would  be 
required  to  record  the  catch  information 
specified  on  the  DCD  and  convey  such 
catch  information  to  the  flag  state  prior 
to  offloading  to  obtain  a  confirmation. 
Upon  transshipment  of  Dissostichus 
species,  the  master  of  the  harvesting 
vessel  would  be  required  to  obtain  the 
signature  of  the  master  of  the  vessel  to 
which  the  catch  is  transferred.  Upon 
landing  Dissostichus  species,  the  master 
of  the  harvesting  vessel  or  the 
transshipment  vessel  would  be  required 
to  obtain  the  signature  of  a  responsible 
official  and  the  individual  that  receives 
the  catch  at  the  port  of  landing.  For  U.S. 
vessels,  the  responsible  official  would 
be  designated  by  NMFS  in  the 
harvesting  permit.  After  signing  the 
DCD,  the  master  of  the  harvesting  or 
transshipment  vessel  would  be  required 
to  provide  a  copy  to  each  recipient  of 
the  catch  and  to  the  flag  state. 

Any  person  who  exports  Dissostichus 
species  would  be  required  to  complete 
the  DCD(s)  by  indicating  the  amount,  by 
net  weight,  from  the  original  offloading 
listed  on  that  DCD  that  is  exported  in 
the  particular  shipment,  the  name  of  the 
importer  and  point  of  import,  and  the 


exporter's  name,  address  and  permit 
number.  The  exporter  would  then  be 
required  to  sign  the  DCD  and  obtain 
validation  by  a  government  authority. 
The  original  DCD  would  be  transmitted 
with  the  export  shipment. 

Any  person  who  imports  Dissostichus 
species  would  be  required  to  obtain  the 
DCD(s)  that  accompany  the  import 
shipment  and  mail  or  fax  the  DCD(s)  to 
NMFS.  If  Dissostichus  species  are  re- 
exported, an  exporter  would  be  required 
to  complete  a  re-export  document  bv 
indicating  the  amount  from  the  original 
DCD(s)  that  is  re-exported  in  the 
particular  export  shipment,  the  number 
of  the  original  DCD(s).  the  name  of  the 
importer  and  point  of  import,  and  the 
exporter's  name,  address  and  permit 
number.  The  exporter  would  then  be 
required  to  sign  the  re-export  document 
and  obtain  validation  by  an  authority 
designated  by  NMFS.  The  original  re- 
export document  and  copies  of  the 
original  DCD(s)  as  applicable  to  that 
shipment  would  be  transmitted  with  the 
export  shipment. 

Harvesting  Permits 

To  facilitate  implementation  of  the 
Dissostichus  catch  documentation 
scheme,  permit  requirements  would  be 
revised  to  include  transshipment 
vessels.  Any  vessel  subject  to  the 
jurisdiction  of  the  United  States  that 
receives  or  attempts  to  receive 
Dissostichus  species  from  a  harvesting 
vessel  at  sea  would  be  required  to  obtain 
a  permit  from  NMFS. 

Dealer  Permits 

NMFS  would  revise  other  permit 
requirements  as  well.  The  import  permit 
requirements  would  be  revised  to 
require  a  dealer  permit  for  either  the 
import  or  re-export  of  Dissostichus 
species  whether  harvested  within  or 
outside  of  Convention  waters.  In 
addition,  first  receivers  fi-om  vessels 
harvesting  toothfish  and  re-exporters  of 
Dissostichus  would  be  required  to 
obtain  a  permit  and  to  maintain  reports 
and  records  accurately  and  to  make 
such  reports  and  records  available  for 
inspection.  NMFS  is  also  adding 
Electorna  carlsgeri  and  Lepidonothon 
kempi  to  the  list  of  Antarctic  living 
marine  resource  finish  because  they  are 
managed  by  CCAMLR. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Antarctic  Marine 
Living  Resources  Convention  Act  of 
1984,  codified  at  16  U.S.C.  2431  et  seq. 

NMFS  prepared  an  EA/RIR/RFA  for 
this  proposed  rule  (see  ADDRESSES). 

NMFS  has  concluded  that  this 
proposed  rule  to  require  permits  and 


13286 


Federal  Register /Vol.  65,  No.  49 /Monday,  March  13.  2000  /  Proposed  Rules 


catch  document  ition  for  the  harvest  and 
importation  of  c  artai;?  Antarctic  marine 
living  resources  (AMLRs)  would  not 
have  a  significant  economic  impact  on 
a  substantial  nu  nber  of  small  entities. 
The  Chief  Coun  ;el  for  Regulation  of  the 
Department  of  C  ommerce  has  certified 
to  the  Chief  Cou  nsel  for  Advocacy  of  the 
Small  Business  \dministration  that  this 
proposed  rule  w  ould  not  have  a 
significant  econamic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  prohibit  the 
importation  of  t  jothfish  unless 
accompanied  b^  a  DCD  and  would 
require  vessel  a;  id  dealer  permits  for  the 
harvest  and  imf  ort  of  all  AMLRs  and  for 
the  transshipm€  nt  and  re-export  of 
toothfish.  This  |  iroposed  rule  entails 
only  the  applicj  tion  for  permits  and  the 
collection,  phot  jcopying  and 
submission  of  f(  irms  to  NMFS.  The 
principal  burde  i  would  be  the  time 
required  to  fill  <  ut  application  forms, 
keep  records,  obtain  certifications  and 
submit  DCDs  ar  d  import  tickets. 
Approximately  30  importers  and  up  to 
10  additional  re  -exporters  will  be 
affected.  The  re  quired  information  is 
readily  availabl  5  to  importers. 
Therefore,  no  ii  cremental  investments 
in  information  )rocessing  technologies 
would  be  needt  d.  Accordingly,  these 
proposed  actiois,  considered  separately 
or  in  aggregate,  are  not  expected  to  have 
a  significant  ec(  momic  impact  and  an 
initial  regulatoi  y  flexibility  analysis  was 
not  prepared.  T  le  EA/RIR/RFA  further 
discusses  the  e<  onomic  effects  of  the 
proposed  rule. 

Tnis  propose  i  rule  has  been 
determined  to  I  e  not  significant  for 
purposes  of  E.C  .  12866. 

Tne  proposec  action  would  revise 
existing  and  impose  new  reporting  and 
record-keeping  requirements  on  vessel 
operators,  impc  rters  and  exporters. 
Harvesting  pen  nits,  dealer  permits, 
catch  documentation  forms,  and  import 
tickets  applical  le  to  the  ALMRs 
fisheries  are  su  )ject  to  approval  by  the 
Office  of  Manai  ;ement  and  Budget 
(0MB)  under  tie  Paperwork  Reduction 
Act  (PRA).  These  requirements  have 
been  subraittec  to  0MB  for  approval. 

Notwithstam  ing  any  other  provision 
of  law,  no  persDU  is  required  to  respond 
to,  nor  shall  a  (  erson  be  subject  to  a 
penalty  for  fail  ire  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  a  "  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

0MB  has  ap  )roved  CCAMLR 
harvesting  and  import  permits  under 
0648-0194.  Re  /isions  to  these 
requirements  v  rould  require  that 
transshipment  vessels  also  obtain  a 
permit  and  tha  1  a  broader  range  of 


dealers  be  subject  to  the  permit 
requirement.  Under  the  proposed  rule, 
the  estimate  of  30  minutes  per 
occurrence  for  the  dealer  permit  to 
import  would  not  change.  The 
application  for  a  dealer  permit  to  re- 
export is  estimated  to  take  30  minutes 
per  occurrence  and  the  application  for 
a  harvest  permit  authorizing 
tremsshipment  is  estimated  to  take  12 
minutes  per  occurrence.  Completion 
and  submission  of  an  import  ticket  is 
estimated  to  take  no  more  than  15 
minutes  per  occurrence. 

A  new  reporting  and  record-keeping 
requirement  on  vessel  operators, 
importers  and  exporters  would  require 
that  all  harvesters,  transshipers, 
importers  and  exporters  obtain,  validate 
and  submit  DCD  forms  to  NMFS.  It  is 
estimated  that  completion  and 
submission  of  DCDs  would  require  three 
minutes  for  each  submission  by 
importers,  ten  minutes  for  each 
submission  by  re-exporters  and  fifteen 
minutes  for  each  submission  by 
harvesting  vessels  and  trcuisshipers.  The 
logbook  requirement  in  §  300.107(a)  is 
not  subject  to  the  PRA  because  it  is  a 
requirement  imposed  by  an 
international  organization  rather  than 
NMFS. 

Public  comment  is  sought  regarding 
whether  these  proposed  new  or  revised 
coUections-of-information  are  necessary 
for  the  proper  performance  of  the 
functions  of  NMFS  in  meeting  pending 
U.S.  obligations  to  CCAMLR,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimates;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS, 
Office  of  Sustainable  Fisheries  and  OMB 
(see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  300 

Fisheries,  Fishing,  Fishing  vessels, 
Foreign  relations,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  March  3,  2000. 
Gary  C.  Matlock 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  300  subpart  G  is 
proposed  to  be  amended  as  follows: 


PART  300-INTERNATIONAL 
RSHERIES  REGULATIONS 

Subpart  G — Antarctic  Marine  Living 
Resources 

1.  The  authority  citation  for  part  300, 
subpart  G  continues  to  read  as  follows: 

Authority:  16  U.S.C.  2431  et  seq. 

2.  In  §  300.101,  the  definition  of 
"Antarctic  finfishes"  is  amended  by 
adding  entries  in  the  table  for  "Antarctic 
toothfish"  and  "Lanternfish" 
immediately  following  the  existing 
entry  for  "Patagonian  toothfish,"  and  cin 
entry  for  "Striped-eyed  rockcod" 
immediately  following  the  existing 
entry  for  "Grey  rockcod."  The  definition 
of  "Antarctic  marine  living  resources  or 
AMLR(s)"  is  revised,  and  the  definitions 
for  "Dealer",  "Dissostichus  catch 
document  (DCD)",  "Dissostichus 
species"  and  "Transship"  are  added  in 
alphabetical  order  to  read  as  follows: 

§300.101    Definitions. 

***** 

Antarctic  finfishes  include  the 
following: 


Scientific  name 


Common  name 


Lepidonothon  kempi       Striped-eyed  rockcod 


Dissostichus  mawsoni 
Electrona  carlsgergi 


Antarctic  toothfish 
Lanternfish 


Antarctic  marine  living  resources  or 
AMLR(s)  means  the  populations  of 
finfish,  mollusks,  crustaceans,  and  all 
other  species  of  living  organisms, 
including  birds,  found  south  of  the 
Antarctic  Convergence,  and  with  respect 
to  all  species  oi  Dissostichus.  wherever 
found,  and  their  parts  or  products. 
***** 

Dealer  means  the  person  who  first 
receives  AMLRs  fi-om  a  harvesting 
vessel  or  transshipment  vessel,  or  who 
imports  AMLRs  into,  or  re-exports 
AMLRs  ft'om  the  customs  territory  of  the 
United  States. 
***** 

Dissostichus  catch  document  (DCD) 
means  the  uniquely  numbered  catch 
documentation  form  approved  by  the 
Conunission  and  issued  by  a  flag  state 
to  its  vessels  authorized  to  harvest  and/ 
or  transship  Dissostichus  species. 

Dissostichus  species  means 
Patagonian  toothfish  and/or  Antarctic 
toothfish  and  their  parts  or  products. 
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Tmnsship  means  offloading, 
onloading,  otherwise  transferring  or 
transporting  fish  or  fish  products. 

***** 

3.  Section  300.107  is  revised  to  read 
as  follows: 

§300.107    Reporting  and  recordkeeping 
requirements. 

(a)  Vessels.  The  operator  of  any  vessel 
required  to  have  a  permit  under  this 
subpart  must: 

(1)  Accurately  maintain  on  board  the 
vessel  a  fishing  logbook  and  ail  other 
reports  and  records  required  by  its 
permit. 

(2)  Make  such  reports  and  records 
available  for  inspection  upon  the 
request  of  an  authorized  officer  or 
CCAMLR  inspector. 

(3)  Within  the  time  specified  in  the 
permit,  submit  a  copy  of  such  reports 
and  records  to  NMFS  at  an  address 
designated  by  NMFS. 

(b)  Dealers.  Dealers  of  AMLRs 
required  to  have  a  permit  under  this 
subpart  must: 

(1)  Accurately  maintain  all  reports 
and  records  required  by  its  permit. 

(2)  Make  sucn  reports  ana  records 
available  for  inspection  upon  the 
request  of  an  authorized  officer  or 
CCAMLR  inspector. 

(3)  Within  the  time  specified  in  the 
permit,  submit  a  copy  of  such  reports 
and  records  to  NMFS  at  an  address 
designated  by  NMFS. 

(c)  Catch  documentation.  No 
shipment  of  Dissostichus  species  shall 
be  released  for  entry  into  the  customs 
territory  of  the  United  States  imless 
accompanied  by  a  complete  and 
validated  CCAMLR  DCD,  except  as 
provided  in  paragraph  (c)(6)  of  this 
section.  The  CCAMLR  DCD  must 
accompany  all  shipments  of 
Dissostichus  species  as  follows: 

(1)  Harvesting  vessels.  In  addition  to 
any  harvesting  permit  or  authorization 
previously  issued,  a  U.S.  vessel 
harvesting  or  attempting  to  harvest 
Dissostichus  species  must  have  been 
issued  by  NMFS  a  DCD  that  is  uniquely 
identified  for  that  vessel  and  is  non- 
transferrable.  The  master  of  the 
harvesting  vessel  must  ensiu«  that  the 
catch  information  specified  on  the  DCD 
is  accurately  recorded.  F*rior  to 
offloading  the  master  must  convey  such 
catch  information  to  NMFS  by  the  most 
rapid  electronic  means  possible,  and 
must  record  on  the  DCD  a  confirmation 
nimiber  received  fi-om  NMFS.  Upon 
transshipment  or  landing  Dissostichus 
species,  the  master  of  the  harvesting 
vessel  must  obtain  on  the  DCD,  or 
copies  thereof,  either  the  signature(s)  of 
the  master  of  the  vessel(s)  to  which  the 
catch  is  transferred  or  the  signature  of 


a  responsible  official(s)  designated  by 
NMFS  in  the  harvesting  permit  and  the 
dealer(s)  that  receives  the  catch  at  the 
port(s)  of  landing.  The  master  of  the 
harvesting  vessel  shall  sign  the  DCD,  or 
copies  thereof,  convey  each  copy  to 
NMFS  by  the  most  rapid  electronic 
means  possible,  and  provide  a  copy  to 
each  recipient  of  the  catch.  The  master 
of  the  harvesting  vessel  must  submit  the 
original  DCD,  or  copies  thereof  with 
original  signatures  by  the  master  and 
recipient(s),  to  NMFS  at  an  address 
designated  by  NMFS  no  later  than  30 
days  after  the  end  of  the  fishing  season 
as  authorized  for  that  vessel  on  its 
harvesting  permit. 

(2)  Transshipment  vessels.  The  master 
of  a  U.S.  vessel  issued  a  permit  to 
receive  Dissostichus  species  at  sea  must, 
upon  receipt  of  Dissostichus  species  at 
sea,  sign  each  DCD  provided  by  the 
master  of  the  harvesting  vessel  and 
retain  a  copy  for  a  period  of  2  years. 
Upon  landing  Dissostichus  species 
received  at  sea,  the  master  of  the 
receiving  vessel  must  obtain  on  each 
DCD,  or  copies  thereof,  the  signature  of 
a  responsible  official(s)  designated  by 
NMFS  in  the  permit  and  the  person/ 
dealer(s)  that  receives  the  catch  at  the 
port{s)  of  landing.  The  master  of  the 
receiving  vessel  must  sign  each  DCD,  or 
copies  thereof,  convey  each  copy  to 
NMFS  and  to  the  flag  state(s)  of  the 
harvesting  vessel(s)  by  the  most  rapid 
electronic  means  possible  and  provide  a 
copy  to  each  recipient  of  the  catch.  The 
master  of  the  receiving  vessel  must 
submit  a  copy  of  each  DCD  with  original 
signatures  by  the  master  of  the  receiving 
vessel  and  recipient(s)  of  the  landed 
catch  to  NMFS  at  an  address  designated 
by  NMFS  no  later  than  30  days  after 
offloading  in  port. 

(3)  Receivers  upon  landing.  Any 
dealer  who  receives  Dissostichus 
species  from  a  harvesting  vessel  or  from 
a  transshipment  vessel  must  sign  the 
DCD(s)  provided  by  the  master  of  the 
vessel. 

(4)  Import.  Any  dealer  who  imports 
Dissostichus  species  must  obtain  the 
DCD(s)  that  accompany  the  import 
shipment,  mail  or  fax  die  DCD(s)  to 
NMFS  at  an  address  designated  by 
NMFS  within  24  hours  of  the  release 
from  customs  custody,  retain  a  copy  for 
his/her  records  and  provide  copies  to 
exporters  as  needed.  Dealers  must  retain 
at  their  place  of  business  a  copy  of  the 
DCD  for  a  period  of  2  years  from  the 
date  on  the  DCD. 

(5)  Re-export.  Any  dealer  who  re- 
exports Dissostichus  species  must 
complete  a  Dissostichus  re-export 
document  by  indicating  the  amoimt 
from  the  original  DCD(s)  that  is  exported 
in  the  particular  export  shipment,  the 


number  of  the  original  DCD(s),  the  name 
of  the  importer  and  point  of  import,  and 
the  exporter's  name,  address  and  permit 
number.  The  dealer  must  then  sign  the 
re-export  document  and  obtain 
validation  by  an  authority  designated  by 
NMFS.  The  original  validated 
Dissostichus  re-export  dociunent  and 
copies  of  the  original  DCD(s)must 
accompany  the  export  shipment.  The 
dealer  must  retain  a  copy  of  the  re- 
export document  and  copies  of  the 
DCD(s).  Dealers  must  retain  at  their 
place  of  business  a  copy  of  the  DCD  for 
a  period  of  2  years  from  the  date  on  the 
DCD. 

(6)  Exception.  Dissostichus  species 
harvested  prior  to  the  effective  date  of 
this  rule  may  be  imported  during  the 
first  60  days  following  the  effective  date 
of  this  rule,  provided  that  the  date  of  the 
harvest  are  corroborated  on  the  dealer 
permit. 

4.  In  §  300.112,  paragraph  (k)  is  added 
to  read  as  follows: 

§  300.1 1 2    Harvesting  permits. 

***** 

(k)  Transshipment  vessels.  Any  vessel 
subject  to  the  jurisdiction  of  the  United 
States  that  receives  or  attempts  to 
receive  Dissostichus  species  from  a 
harvesting  vessel  at  sea,  regardless  of 
whether  such  transshipment  occurs  in 
waters  under  the  jurisdiction  of 
CCAMLR,  must  obtain  from  NMFS  a 
harvesting  permit  authorizing 
transshipment.  Transshipment  vessels 
must  comply  with  the  permitting 
provisions  of  this  section  with  respect  to 
harvesting  vessels. 

5.  Section  300.113  is  revised  to  read 
as  follows: 

§  300.1 1 3    Dealer  permiU. 

(a)  General.  (1)  A  dealer  must  obtain 
an  AMLRs  dealer  permit  &t)m  NMFS. 
Only  those  specific  activities  stipulated 
by  the  permit  are  authorized  for  the 
permit  holder. 

(2)  An  AMLR  may  be  imported  into 
the  United  States  if  its  harvest  has  been 
authorized  by  a  U.S. -issued  individual 
permit  or  a  harvesting  permit  or  its 
importation  has  been  authorized  by  a 
U.S. -issued  dealer  permit  issued 
pursuant  to  §  300.112  or  paragraph  (a)  of 
this  section.  The  harvesting  permit,  or 
the  individual  permit,  a  NMFS  issued 
dealer  permit,  or  a  copy  thereof,  must 
accompany  the  import. 

(3)  In  addition  to  any  applicable  catch 
documentation  required  under 

§  300.107,  the  dealer  is  required  to 
complete  and  retiuii  to  NMFS,  no  later 
than  24  hours  after  the  date  of  the 
importation,  an  import  ticket  reporting 
the  importation.  Import  tickets  will  be 
attached  to  the  permit.  Additioned 
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import  tickets  a  re  available  from  NMFS. 
In  no  event  ma]  a  marine  mammal  be 
imported  into  t:  le  United  States  unless 
authorized  and  accompanied  by  an 
import  permit  i  isued  under  the  Marine 
Mammal  Protec  lion  Act  and/or  the 
Endangered  Spi  icies  Act. 

(4)  A  dealer  p  ermit  issued  under  this 
section  does  no :  authorize  the  harvest  or 
transshipment  ( (f  any  AMLR  by  or  to  a 
vessel  of  the  Urited  States. 

(b)  Applicatu  in.  Application  forms  for 
AMLR  dealer  p  irmits  are  available  from 
NMFS  at  an  ad(  ress  designated  by 
NMFS.  A  fully  lompleted  and  accurate 
application  mu  it  be  submitted  for  each 
permit  at  least :  10  days  before  the 
anticipated  dati  s  of  the  receipt, 
importation  or  e-export. 

(c)  Issuance.  ^MFS  may  issue  a  dealer 
permit  if  it  det«  rraines  that  the  activity 
proposed  by  th  s  dealer  meets  the 
requirements  o  the  Act  and  that  the 
resources  were  not  or  will  not  be 
harvested  in  vi  )lation  of  any 
conservation  ni  easure  in  force  with 
respect  to  the  I  nited  States  or  in 
violation  of  an;  regulation  in  this 
subpart. 

(d)  Duration.  A  permit  issued  under 
this  section  is  1  alid  from  its  date  of 
issuance  to  its  late  of  expiration  unless 
it  is  revoked  ot  suspended. 

(e)  Transfer.  \  permit  issued  under 
this  section  is  i  lot  transferable  or 
assignable. 

(f)  Changes  i  i  information.  {!) 
Pending  applic  ations.  Applicants  for 
permits  under  his  section  must  report 
in  writing  to  N  s^FS  any  change  in  the 
information  su  emitted  in  their  permit 
applications.  The  processing  period  for 
the  applicatior  will  be  extended  as 
necessary  to  re  i^iew  and  consider  the 
change. 

(2)  Issued  pf  rmits.  Any  entity  issued 
a  permit  undei  this  section  must  report 
in  writing  to  N  VIFS  any  changes  in 
previously  sub  mitted  information.  Any 


changes  that  would  not  result  in  a 
change  in  the  receipt  or  importation 
authorized  by  the  permit  must  be 
reported  on  the  import  ticket  required  to 
be  submitted  to  NMFS  no  later  than  24 
hours  after  the  date  of  receipt  or 
importation.  Any  changes  that  would 
result  in  a  change  in  the  receipt  or 
importation  authorized  by  the  permit, 
such  as  harvesting  vessel  or  country  of 
origin,  type  and  quantity  of  the  resource 
to  be  received  or  imported,  and 
Convention  statistical  subarea  from 
which  the  resource  was  harvested,  must 
be  proposed  in  writing  to  NMFS  and 
may  not  be  undertaken  unless 
authorized  by  NMFS  through  issuance 
of  a  revised  or  new  permit. 

(g)  Revision,  suspension,  or 
revocation.  A  permit  issued  under  this 
section  may  be  revised,  suspended,  or 
revoked,  based  upon  a  violation  of  the 
permit,  the  Act,  or  this  subpart.  Failure 
to  report  a  change  in  the  information 
contained  in  a  permit  application  voids 
the  application  or  permit,  as  applicable. 
Title  15  CFR  part  904  governs  pe'-mit 
sanctions  under  this  subpart. 

6.  In  §  300.115,  paragraph  (b)  is 
revised  and  paragraphs  (q)  and  (r)  are 
added  to  read  as  follows: 

§300.115    Prohibitions. 

***** 

(b)  Import  into  or  export  from  the 
customs  territory  of  the  United  States 
any  AMLRs  taken  by  vessels  without  a 
permit  to  harvest  those  resources  as 
required  by  §  300.112,  or  without 
applicable  catch  documentation  as 
required  by  §  300.107.  or  without  a 
dealer  permit  receive,  import  or  export 
to  the  AMLRs  as  required  by  §  300.113. 
***** 

(q)  Fail  to  complete  and  sign 
applicable  catch  documentation,  or 
provide  false  information  about  the 
harvest,  transshipment,  landing,  import 


or  re-export  of  applicable  species  as 
required  by  §300.107. 

(r)  Receive  AMLRs  from  a  vessel 
without  a  dealer  or  harvesting  permit 
issued  under  this  subpart  or  in  violation 
of  the  terms  and  conditions  for  such 
receipt  as  specified  on  the  permit. 

7.  In  §  300.116,  paragraph  (d)  is  added 
to  read  as  follows: 

§300.116    Facilitation  of  enforcement  and 
inspection. 

***** 

(d)  Disposition  of  resources  denied 
entry.  (1)  When  AMLRs  are  offered  for 
entry  into  the  Customs  territory  of  the 
United  States  unaccompanied  by  a 
permit  authorizing  import  and/or 
required  catch  documentation,  the 
importer  of  record  must  either: 

(i)  Abandon  the  resources; 

(ii)  Waive  claim  to  the  resources;  or 

(iii)  Place  the  resources  into  a  bonded 
warehouse  and  attempt  to  obtain  a 
permit  and/or  documentation 
authorizing  their  importation. 

(2)  If,  within  60  days  of  such 
resources  being  placed  into  a  bonded 
warehouse,  the  District  Director  of  the 
U.S.  Customs  Service  receives 
documentation  that  import  of  the 
resources  into  the  United  States  is 
authorized  by  a  permit  and  that  required 
documentation  has  been  submitted  to 
NMFS,  the  resoiu-ces  will  be  allowed 
entry.  If  a  permit  or  catch 
documentation  is  not  presented  within 
60  days,  the  importer's  claim  to  the 
resources  will  be  deemed  waived. 

(3)  When  resources  are  abandoned  or 
claim  to  them  is  waived,  the  resources 
will  be  delivered  to  the  Administrator  of 
NOAA,  or  a  designee,  for  storage  or 
disposal  as  authorized  by  law.  In  such 
case,  actual  costs  of  delivery,  storage 
and/or  disposal  may  be  assessed  against 
the  importer  of  record. 

[FR  Doc.  00-5783  Filed  3-8-00;  5:07pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Consensus  Development  Conference 
on  Osteoporosis  Prevention, 
Diagnosis,  and  Therapy 

Notice  is  hereby  given  of  the  National 
Institutes  of  HeaUh  (NIH)  Consensus 
Development  Conference  on 
"Osteoporosis  Prevention,  Diagnosis, 
and  Therapy,"  which  virill  be  held 
March  27-29,  2000,  in  the  NIH's 
Natcher  Conference  Center,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  The  conference  begins  at  8:00  am 
on  March  27,  at  8:30  am  on  March  28, 
and  at  9:00  am  on  March  29  and  is  open 
to  the  public. 

The  most  common  bone  disease  in  the 
United  States,  osteoporosis  affects  10   . 
million  people  in  this  country,  with  18 
mi' lion  more  at  increased  risk  due  to 
low  bone  mass.  Osteoporosis  is 
characterized  by  low  bone  mass  and 
structural  deterioration  of  bone  tissue, 
leading  to  bone  fragility  and  an 
increased  susceptibility  to  fractures — 
particularly  of  the  hip,  spine,  and  wrist. 
Women  are  four  times  more  likely  than 
men  to  develop  osteoporosis. 

The  purpose  of  the  2V2-day 
conference  is  to  clarify,  for  health  care 
providers  and  the  public,  the  factors 
associated  with  prevention  and  better 
diagnosis  and  treatment  of  osteoporosis. 
After  1 V2  days  of  presentations  and 
audience  discussion  of  the  latest 
osteoporosis  research,  an  independent, 
non-Federal  consensus  development 
panel  will  weigh  the  scientific  evidence 
and  draft  a  statement  addressing  the 
following  key  questions: 

What  is  osteoporosis  and  what  are  its 
consequences? 

How  do  risks  vary  among  different 
segments  of  the  population? 

What  factors  are  involved  in  building 
and  maintaining  skeletal  health 
throughout  life? 


What  is  the  optimal  evaluation  and 
treatment  of  osteoporosis  and  fractures? 

What  are  the  directions  for  future 
research? 

On  the  final  day  of  the  conference,  the 
panel's  draft  statement  will  be  read  in 
public,  at  which  time  members  of  the 
public  are  invited  to  offer  comments  on 
the  draft. 

The  primary  organizers  of  this 
meeting  are  the  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  and  the  NIH  Office  of  Medical 
Applications  of  Research.  Other 
supporters  include  the  National 
Institute  on  Aging;  the  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases;  the  National  Institute  of  Dental 
and  Craniofacial  Research;  the  National 
Institute  of  Child  Health  and  Human 
Development;  the  National  Institute  of 
Nursing  Research;  the  National  Institute 
of  Environmental  Health  Sciences;  the 
National  Heart,  Lung,  and  Blood 
Institute;  the  NIH  Office  of  Research  on 
Women's  Health;  cmd  the  Agency  for 
Healthcare  Research  and  Quality 
(formerly  the  Agency  for  Health  Care 
Policy  and  Research). 

This  is  the  111th  Consensus 
Development  Conference  held  by  the 
NIH  in  the  23-year  history  of  the 
Consensus  Development  Program. 
Advance  information  about  the 
conference  and  conference  registration 
materials  may  be  obtained  from 
Prospect  Associates  of  Silver  Spring, 
Maryland,  by  calling  (301)  592-3320  or 
by  sending  email  to 
osteoporosis@prospectassoc.  com . 
Prospect  Associates'  address  is  10720 
Columbia  Pike,  Suite  500,  Silver  Spring, 
Maryland  20901-4437.  A  conference 
agenda  and  registration  information  is 
also  available  on  the  NIH  Consensus 
Program  Web  site  at  bttp:// 
consensus.nih.gov. 

Dated:  March  2,  2000. 
Ruth  L.  Kirschstein, 
Acting  Director,  NIH. 

|FR  Doc.  00-6014  Filed  3-10-00;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  National  Institutes 
of  Health  (NIH):  Notice  of  Expert  Panel 
Meeting  on  the  Frog  Embryo 
Teratogenesis  Assay— Xenopus 

SUMMARY:  Pursuant  to  Public  Law  103- 
43,  notice  is  hereby  given  of  a  public 
meeting  sponsored  by  the  NIEHS  and 
the  National  Toxicology'  Program  (NTP), 
and  coordinated  by  the  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM)  and  the  NTP  Interagency 
Center  for  the  Evaluation  of  Alternative 
Toxicological  Methods  (NICEATM).  The 
agenda  topic  is  an  expert  panel 
assessment  on  the  current  validation 
status  of  the  frog  embryo  teratogenesis 
assay  (FETAX),  an  in  vitro  method 
proposed  for  evaluating  the 
developmental  toxicity  potential  of 
chemicals.  The  meeting  will  take  place 
at  the  Sheraton  Imperial  Hotel  and 
Convention  Center,  4700  Emperor  Blvd., 
Durham,  NC  27703  on  May  16-17.  2000 
from  8:00  a.m.  to  5:30  p.m.  and  May  18 
from  8:00  a.m.  to  noon  and  is  open  to 
the  public. 

Background 

ICCVAM,  with  participation  by  14 
Federal  regulator}'  and  research  agencies 
and  programs,  was  established  in  1997 
to  coordinate  issues  relating  to 
validation,  acceptance,  and  national/ 
international  harmonization  of 
toxicological  test  methods.  ICCVAM 
seeks  to  promote  the  scientific 
validation  and  regulatory  acceptance  of 
toxicological  test  methods  that  will 
enhance  agencies'  ability  to  assess  risks 
and  make  decisions  and  that  will  refine, 
reduce,  and  replace  animal  use 
whenever  possible.  NICEATM  provides 
administrative  and  scientific  support  of 
ICCVAM-related  activities.  NICEATM 
and  ICCVAM  collaborate  to  carry  out 
activities  needed  to  develop,  validate, 
and  achieve  regulatory  acceptance  of 
new  and  improved  test  methods 
applicable  to  Federal  agencies.  These 
activities  may  include: 

Test  Method  Workshops  that  are 
convened,  as  needed,  to  evaluate  the 
adequacy  of  current  methods  for 
assessing  specific  toxicities,  to  identify 
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areas  in  need  o  improved  or  new 
testing  method  i,  and  to  identify 

;s  that  may  be  needed  to 

!  test  method. 
Meetings  that  are 
typically  conv(  ned  to  evaluate  the 
validation  stati  s  of  a  method  following 
the  completion)  of  initial  development 
and  pre-validalion  studies.  An  Expert 
Panel  is  asked  o  recommend  additional 
validation  stud  ies,  which  might  be 
helpful  in  furtl  ler  characterizing  the 
usefulness  of  a  method,  and  to  identify 
any  additional  research  and 
development  e  Torts  that  might  enhance 
the  effectivene  !s  of  a  method. 

Independent  Peer  Review  Panel 
Meetings  that  <  re  typically  convened 
following  the  c  ompletion  of 
comprehensivj  >  validation  studies  on  a 
test  method.  P(  ter  Review  Panels  are 
asked  to  develop  scientific  consensus  on 
the  usefulness  and  limitations  of  test 
methods  to  ger  erate  information  for 
specific  humai  i  health  and/or  ecological 
risk  assessmen  I  purposes.  Following  the 
independent  p  eer  review  of  a  test 
method,  ICCVj^M  forwards 
recommendati  3ns  on  its  usefulness  to 
agencies  for  th  sir  consideration.  Federal 
agencies  then  i  letermine  the  regulatory 
acceptability  c  f  a  method  according  to 
their  mandates. 

Evaluation  of  FET AX 

ICCVAM  an  1  NICEATM  are 
coordinating  a  n  Expert  Panel  Meeting  to 
assess  the  cun  ent  validation  status  of 
FET  AX  which  is  proposed  as  a 
screening  method  for  evaluating  the 
developmenta  toxicity  potential  of 
chemicals  (Baiitle,  J.A.,  1995,  FETAX— 
A  Developmei  ital  Toxicity  Assay  Using 
Frog  Embryos,  in:  Fundamentals  of 
Aquatic  Toxic  )logy.  2nd  Ed.,  (Rand, 
G.M.,  ed),  Tay  or  and  Francis:USA,  pp. 
207-230).  An  CCVAM  Developmental 
Toxicity  Working  Group  composed  of 
Federal  emplc  yees  determined  that  the 
assay  may  hav  e  potential  for  use  in 
screening  and  prioritizing  compounds 
for  further  tesi  ing.  evaluating  complex 
mixtures  and  snvironmental  samples, 
and  as  supple  nental  information  in  a 
weight-of-evi<  ence  evaluation  of 
toxicity  hazar  Is.  NICEATM  has 
prepared  a  comprehensive  Background 
Review  Docuident  (BRD)  summarizing 
available  FET  \X  data  and  performance 
characteristic! 

Agenda 

Dimngthe 
first  day  of  thi ! 
Expert  Panel 
session  and 
Breakout  Groups 
afternoon  of 
17.  For  these 


noming  session  on  the 
meeting.  May  16,  the 

vill  meet  in  a  plenary 
divide  into  five 
that  will  meet  on  the 
16  and  all  day  on  May 

iessions.  the  Breaikout 


tlien 


May 


Groups  will  address  potential  uses  of 
FETAX  and  develop  recommendations 
for  research,  additional  test  method 
development,  and  validation  efforts  that 
might  be  considered  to  further  enhance 
and/or  characterize  the  usefulness  of 
FETAX.  On  May  18  in  a  plenary  session, 
the  Breakout  Groups  will  individually 
present  their  conclusions  and 
recommendations  for  consideration  and 
discussion  by  the  entire  panel.  A  final 
report  from  the  Expert  Review  Panel 
will  be  prepared  and  made  publicly 
available  (see  below).  The  public  is 
invited  to  attend  all  sessions  of  the 
Expert  Panel  Meeting,  and  designated 
times  throughout  the  meeting  will  be  set 
aside  for  presentation  of  public 
comments. 

Summary  minutes  for  the  meeting  and 
the  final  report  from  the  Expert  Panel 
will  be  prepared  and  made  available 
upon  request  to  NICEATM  and  on  the 
web  at  http://iccvam.niehs.nih.gov. 
Copies  of  the  FETAX  BRD  and 
supporting  materials  may  be  obtained 
from  NICEATM,  MD:  EC-17,  P.O.  Box 
12233,  Research  Triangle  Park,  NC, 
27709  (919-541-3398),  FAX  (919-541- 
0947),  e-mail: 

ICCVAM@niehs.nih.gov. 
Additionally,  the  FETAX  BRD  will  be 
available  for  viewing  Monday  through 
Friday,  from  noon  to  4:00  p.m.  EST  at: 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  Non-Confidential 
Information  Center,  Room  607B, 
Northeast  Mall,  401  M  Street  SW, 
Washington,  DC  20406.  Thirty  days 
prior  to  the  meeting,  a  detailed  agenda 
will  be  available  online  at:  http:// 
iccvam.niehs.nih.gov  or  by  contacting 
NICEATM. 

Public  Comment 

NICEATM  invites  the  submission  of 
written  comments  on  the  FETAX  test 
method  and  BRD,  as  well  as  other 
available  information  regarding  the 
usefulness  of  FETAX  including 
information  about  completed,  ongoing, 
or  planned  studies.  Written  comments 
and  additional  information  should 
include  name,  affiliation,  mailing 
address,  phone,  fax,  e-mail  and 
sponsoring  organization  (if  any).  This 
material  should  be  sent  by  mail,  fax,  or 
e-mail  to  NICEATM  at  the  address 
given.  Information  and  comments  may 
be  sent  at  any  time  prior  to  the  meeting; 
however,  materials  should  be  received 
by  April  15,  2000  in  order  to  ensure 
adequate  review  by  the  Expert  Panel. 
This  information  will  be  added  to  the 
resource  materials  assembled  on 
FETAX.  Copies  of  written  comments 
will  be  available  for  attendees  at  the 
meeting. 


The  Expert  Panel  Meeting  will  be 
open  to  the  public,  and  time  will  be 
provided  for  presentation  of  public  oral 
conmients  at  designated  times  during 
the  meeting.  Speakers  will  be  assigned 
on  a  first-come,  first-serve  basis,  and  at 
least  seven  minutes  will  be  allotted  to 
each  speaker.  In  order  to  facilitate 
planning  for  the  meeting,  persons 
requesting  time  for  an  oral  presentation 
should  notify  NICEATM  at  the  address 
given  above  no  later  than  May  1,  2000. 
Persons  registering  to  make  comments 
are  asked  to  provide,  if  possible,  a 
written  copy  of  their  statement  by  May 
1st  so  copies  can  be  made  and 
distributed  to  the  Expert  Panel  and 
ICCVAM  representatives  and  experts  for 
their  timely  review  prior  to  the  meeting. 
Written  statements  can  supplement  and 
expand  the  oral  presentation,  and  each 
speaker  is  asked  to  provide  his/her 
name,  affiliation,  mailing  address, 
phone,  fax,  e-mail  and  supporting 
organization  (if  any).  Registration  for 
making  public  comments  will  also  be 
available  on-site.  If  registering  on-site  to 
speak  and  reading  oral  comments  from 
printed  copy,  the  speaker  is  asked  to 
bring  50  copies  of  the  text.  These  copies 
will  be  distributed  to  the  Chair  and 
Expert  Panel  members  and  supplement 
the  record. 

Persons  needing  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations  should 
contact  NICEATM  (contact  information 
given  above). 

Dated:  March  6,  2000. 
Samuel  H.  Wilson, 
Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences. 
[FR  Doc.  00-6013  Filed  3-10-00;  8:45  am] 

BILUNQ  CODE  414(H>1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Discretionary  Funds  for  Projects  to 
Establish  individual  Development 
Accounts  for  Refugees 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  DHHS. 
action:  Notice  of  Availability  of  FY 
2000  Discretionary  Social  Service  Funds 
to  Public  and  Private,  Non-profit 
Agencies  for  Projects  to  Establish  and 
Manage  Individual  Development 
Accoimts  for  Refugees. 

summary:  The  Office  of  Refugee 
Resettlement  invites  eligible  entities  to 
submit  competitive  grant  applications 
for  projects  to  establish  and  manage 
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Individual  Development  Accounts 
(IDAs)  for  low-income  refugee  * 
participants.  Eligible  refugee 
participants  who  enroll  in  these  projects 
will  open  and  contribute  systematically 
to  IDAs  for  specified  Savings  Goals, 
including  homeownership,  business 
capitalization,  and  post-secondary 
education.  Grantees  may  use  ORR  funds 
to  provide  matches  for  {he  savings  in  the 
IDAs  up  to  $2,000  per  individual 
refugee  and  $4,000  per  refugee 
household.  Applications  will  be 
screened  and  evaluated  as  indicated  in 
this  program  announcement.  Awards 
will  be  contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

DATES:  The  closing  date  for  submission 
of  applications  is  May  12,  2000.  See  Part 
IV  of  this  announcement  for  more 
information  on  submitting  applications. 

Announcement  Availability:  The 
program  announcement  and  the 
application  materials  are  available  on 
the  ORR  website  at  www.acf.dhhs.gov/ 
programs/orr. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henley  Portner,  Program  Specialist, 
Division  of  Community  Resettlement, 
Office  of  Refugee  Resettlement,  (ACF), 
(Telephone:  (202)  401-5363;  Fax:  (202) 
401-5772;  E-mail: 
HPortner@ACF.DHHS.GOV). 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts: 

Part  I:  Background — program  purpose 
and  objectives,  legislative  authority, 
funding  availability,  CFDA  Number, 
definition  of  terms. 

Part  II:  Project  and  Applicant 
Eligibility — eligible  applicants,  project 
and  budget  periods 

Part  III:  The  Review  Process — 
intergoverrmiental  review,  initial  ACF 
screening,  evaluation  criteria  and 
competitive  review. 

Part  fV:  The  Application — application 
materials,  application  development, 
application  submission. 

Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Public  reporting 


'  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR  400.43.  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  96-422); 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  100-202);  and  (3)  certain  Amerasians  from 
Vietnam,  including  U.S.  citizens,  under  Title  II  of 
the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act  of  1989  (Pub. 
L.  100-461),  1990  (Pub.  L.  101-167),  and  1991  (Pub. 
L.  101-513).  For  convenience,  the  term  "refugee'"  is 
used  in  this  notice  to  encompass  all  such  eligible 
persons. 


burden  for  this  collection  of  information 
is  estimated  to  average  four  hours  per 
response,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 
The  following  information  collection  is 
included  in  the  program  announcement: 
0MB  Approval  No.  0970-0139,  ACF 
UNIFORM  PROJECT  DESCRIPTION 
(UPD),  which  expires  10/31/2000.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Part  I.  Background 

Program  Purpose  and  Objectives 

The  Office  of  Refugee  Resettlement 
invites  qualified  entities  to  submit 
competing  grant  applications  for  new 
projects  that  will  establish,  support,  and 
manage  Individual  Development 
Accounts  (IDAs)  for  eligible  low-income 
refugee  individuals  and  families.  The 
Refugee  IDA  Program  represents  an  anti- 
poverty  strategy  built  on  asset 
accumulation  for  low-income  refugee 
individuals  and  families  with  the  goal  of 
promoting  refugee  economic 
independence.  In  particular,  the 
objectives  of  this  program  are  to: 
increase  the  ability  of  low-income 
refugees  to  save;  promote  their 
participation  in  the  financial 
institutions  of  this  country;  assist 
refugees  in  advancing  their  education; 
increase  home  ownership;  and  assist 
refugees  in  gaining  access  to  capital. 
These  new  projects  will  accomplish 
these  objectives  by  establishing 
programs  that  combine  the  provision  of 
matched  savings  accounts  with  financial 
training  and  counseling. 

Eligibility  for  this  program  is  limited 
to  refugees: 

•  who  have  earned  income  and 
whose  household  earned  income  at  time 
of  enrollment  does  not  exceed  200 
percent  of  the  federal  poverty  level;  and 

•  whose  assets  at  time  of  enrollment 
do  not  exceed  $10,000,  excluding  the 
value  of  a  primary  residence. 

Grantees  may  target  their  projects  to 
refugees  with  lower  incomes  and  net 
worth  than  the  limits  described  above. 
A  copy  of  the  HHS  Poverty  Guidelines 
is  attached  to  this  announcement.  The 
Poverty  Guidelines  may  also  be  found  at 
http:/asp8.hhs.gov/. 

Grantees,  in  partnership  with 
qualified  financial  institutions,  will 
create  Individual  Development 
Accounts  for  refugee  participants. 
Refugee  participants  will  systematically 
contribute  to  the  IDAs  in  order  to 
purchase  specified  Savings  Goals. 


Grantees  may  include  any  or  all  of  the 
following  Savings  Goals  in  their  IDA 
program: 

•  Home  Purchase  or  Renovation; 

•  Post-Secondary  Education, 
Vocational  Training,  or  Recertification; 

•  Microenterprise  Capitalization; 

•  Purchase  of  an  Automobile; 

•  Purchase  of  a  Computer. 
Additional  information  on  these 

Savings  Goals  is  provided  in  the 
Definition  of  Terms  section  of  this 
announcement. 

ORR  encourages  applicants  to  include 
in  their  projects  commitments  of 
additional  public  or  private  funds  for 
matching  IDA  deposits,  operational 
overhead,  or  training.  Documentation  of 
additional  funds  should  be  provided  in 
the  application  in  writing,  executed 
with  the  entity  providing  the  non-ORR 
contribution,  on  letterhead  of  the  entity, 
and  signed  by  a  person  authorized  to 
make  a  commitment  on  behalf  of  the 
entity. 

The  grantee  will  establish  a  "Savings 
Plan  Agreement"  with  each  refugee 
participant.  The  Savings  Plan 
Agreement  should  include: 

(1)  a  proposed  schedule  of  savings 
deposits  by  the  participant; 

(2)  the  rate  at  which  participant's 
savings  will  be  matched; 

(3)  the  Savings  Goal  for  which  the 
account  is  maintained; 

(4)  any  training  or  coimseling  which 
the  participant  agrees  to  attend; 

(5)  agreement  that  the  participant  will 
not  withdraw  funds  except  for  the 
specified  Savings  Goal  or  for  an 
emergency  and  only  after  consultation 
with  the  grantee;  and 

(6)  a  procedure  for  amending  the 
Agreement. 

Applicants  may  propose  additional 
provisions  to  be  included  in  Savings 
Plan  Agreements. 

The  IDA  contains  only  the  refugee 
participant's  deposits  and  interest 
earned  on  those  deposits.  The  grantee 
will  create  a  parallel  account  (or  parallel 
accounts),  separate  from  the 
participants'  IDAs.  in  a  qualified 
financial  institution,  in  which  all 
matching  ORR  grant  funds  will  be 
deposited  and  maintained  on  behalf  of 
the  refugee  participants. 

Drawdown  of  the  ORR  grant  funds 
and  deposit  of  those  funds  into  the 
parallel  account(s)  will  be  permitted  no 
earlier  than  the  time  of  the  refugee's 
deposit  to  the  IDA.  Grantees  must  draw 
down  ORR  funds  for  matching  IDA 
deposits  within  three  months  of  the  date 
that  the  refugee  participant  makes  the 
deposit. 

ORR  funds  may  be  used  at  a  matching 
rate  no  greater  than  two-to-one  for  each 
dollar  deposited  in  the  IDA  by  the 
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Funding  Avaih  \biUty 

ORR  expects 
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Refugee  IDA  Program  among 
approximately  eight  to  twelve  grantees. 
Grants  are  expected  to  range  from 
$100,000  to  $400,000.  Approximately 
75-80  percent  of  the  ORR  grant  funds 
should  be  designated  for  the  purpose  of 
providing  matches  for  the  refugee  IDA 
accounts.  The  remaining  20-25  percent 
of  ORR  funds  may  be  used  for  the 
administrative  and  operational  costs  of 
the  project  and  for  financial  training, 
counseling,  and  technical  assistance. 

The  Director  reserves  the  right  to 
award  more  or  less  than  the  funds 
described  in  the  absence  of  worthy 
applications  or  such  other 
circumstances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  government. 
Applicants  may  be  required  to  reduce 
the  scope  of  selected  projects  based  on 
the  amoimt  of  the  approved  grant 
award. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to  this 
announcement  is  93.576.  The  title  of  the 
program  is  the  Refugee  Individual 
Development  Account  Program. 

Applicable  Regulations 

Applicable  U.S.  Department  of  Health 
and  Human  Services  regulations  can  be 
found  at  45  CFR  Part  74  or  Part  92. 

Definition  of  Terms 

Individual  Development  Accounts 
(IDAs)  are  leveraged,  or  matched, 
savings  accounts.  IDAs  are  established 
in  insured  accounts  in  qualified 
financial  institutions;  and  the  funds  are 
intended  for  the  Savings  Goals  specified 
in  this  announcement.  Although  the 
refugee  participant  maintains  control  of 
all  funds  that  the  participant  deposits  in 
the  IDA.  including  all  interest  that  may 
accrue  on  the  funds,  the  participant 
must  sign  a  Savings  Plan  Agreement 
with  the  grantee  that  specifies  that  the 
funds  in  the  account  will  be  used  only 
for  the  participant's  Savings  Goal  or  for 
an  emergency  withdrawal.  A  signed 
Savings  Plan  Agreement  is  required  for 
the  refugee  participant  to  be  eligible  for 
matching  funds. 

The  Savings  Goals,  as  specified 
below,  are  the  purchases/investments 
for  which  the  matching  funds,  and  the 
interest  on  matching  funds,  are  available 
when  used  in  conjunction  with  the 
savings  from  the  IDAs  of  refugee 
participants.  The  Savings  Goal  specified 
by  a  participant  in  the  Savings  Plan 
Agreement  may  be  for  the  benefit  of  the 
refugee  participant  or  of  a  refugee 
dependent  of  the  refugee  participant. 
Savings  Goals  are  defined  as  follows: 

•  Home  ownership:  includes  costs  of 
a  principal  residence  including  the 
downpayment  and  closing  costs  when 
purchasing  a  home;  also  renovation 


costs  of  a  new  home  or  of  an  existing 
primary  residence.  In  the  case  of 
acquisition,  the  purchaser  must  be  a 
first-time  homebuyer. 

•  Microenterprise  capitalization: 
means  costs  described  in  a  qualified 
business  plan,  such  as  capital,  plant, 
equipment,  working  capital,  and 
inventory  expenses.  The  business  plan 
must  be  approved  by  a  financial 
institution,  a  microenterprise 
development  organization,  or  a 
nonprofit  loan  fund.  The  plan  must  also 
describe  services  or  goods  to  be  sold  and 
include  a  marketing  plan  and  projected 
financial  statements.  Also  included  in 
microenterprise  capitalization  are 
expenditures  for  a  business  expansion. 

•  Post-secondary  Education, 
Vocational  Training,  and 
Recertification:  Tuition  or  fees, 
professional  recertification  fees,  books, 
supplies,  and  equipment  related  to  the 
enrollment  or  attendance  of  a  refugee 
student  at  an  educational  institution. 

•  Purchaseof  an  Automobile:  ii 
necessary  for  the  purpose  of 
maintaining  or  upgrading  employment. 

•  Purchase  of  a  Computer:  including 
hardware  and  software,  to  support  a 
refugee  student's  enrollment  in  an 
educational,  vocational,  or 
recertification  institution  or  for  a 
microenterprise. 

•  Qualified  financial  institution 
means  a  Federally  insured  bank,  credit 
union,  or  savings  and  loan  institution  or 
a  State-insured  bank,  credit  union,  or 
savings  and  loan  institution  if  no 
Federally  insured  bank,  credit  union,  or 
savings  and  loan  institution  is  available. 

•  A  parallel  account  is  an  insured 
account  (or  accounts)  opened  by  the 
grantee  in  a  qualified  financial 
institution  for  the  purpose  of  depositing 
the  matching  funds  for  the  savings 
deposited  by  refugee  participants  in 
their  individual  IDAs.  Interest  earned  on 
the  matching  funds  must  remain  in  the 
parallel  account  and  be  credited  to  the 
refugee  participants.  Both  the  matching 
funds  and  the  interest  earned  on  those 
funds  must  be  made  available  to  the 
refugee  participant  at  the  time  that  the 
participant  purchases  the  Savings  Goal. 
The  matching  funds  and  the  interest  on 
the  matching  funds  in  the  parallel 
account  are  not  available  to  the  refugee 
participant  except  for  the  Savings  Goals 
defined  in  this  announcement. 

•  An  emergency  withdrawal  is  a 
withdrawal  of  funds,  or  a  portion  of 
funds,  deposited  by  the  refugee 
participant  in  his/her  Individual 
Development  Account.  The  withdrawal 
may  also  include  any  of  the  interest  that 
may  have  accrued  to  the  participant's 
savings  in  the  account.  Such  a 
withdrawal  must  be  approved  by  the 
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project  grantee  and  be  consistent  with 
the  terms  of  the  Savings  Plan  Agreement 
between  the  grantee  and  the  refugee 
participant.  Causes  for  emergency 
withdrawals  include,  but  are  not  limited 
to,  medical  expenses,  payments  to 
prevent  eviction  or  foreclosure,  or 
payments  for  necessary  living  expenses. 
If  funds  withdrawn  for  emergency 
purposes  are  not  repaid  within  12 
months,  the  refugee  participant  forfeits 
the  match  on  those  funds.  Emergency 
withdrawals  may  never  be  authorized 
from  the  parallel  account(s). 

Part  n.  Project  and  Applicant  Eligibility 

Eligible  Applicants 

To  be  eligible  for  funding  under  this 
announcement,  projects  must  meet  the 
following  requirements.  Eligible 
applicants  for  these  funds  include  States 
and  private,  non-profit  organizations. 
Applicants  may  request  funding  to 
administer  a  refugee  IDA  project 
directly  with  refugee  participants  or  as 
an  intermediary  agency  which  will 
administer  multiple  projects  through 
participating  community-based 
organizations.  Private,  non-profit  agency 
applicants  must  provide  documentation 
of  their  501(c)(3)  tax-exempt  status  at 
the  time  of  the  application  submission. 

Applicants  must  also  provide 
documentation  of  participation  of  a 
qualified  financial  institution(s)  in  the 
project.  This  documentation  must  be  in 
writing,  on  letterhead  of  the  financial 
institution,  and  signed  by  a  person 
authorized  to  make  the  commitment  on 
behalf  of  the  financial  institution.  The 
documentation  must  include  a 
commitment  by  the  financial  institution 
to  establish  IDAs  for  the  refugee 
participants,  to  establish  a  parallel 
account  (or  accounts)  for  the  matching 
funds,  and  to  provide  the  grantee  with 
account  activity  data  on  the  IDAs  and 
the  parallel  account(s)  in  a  timely 
manner. 

Project  and  Budget  Periods 

This  announcement  invites 
applications  for  project  periods  up  to 
five  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  first  one-year  budget  period 
but  within  the  five-year  project  period 
will  be  entertained  in  subsequent  years 
on  a  noncompetitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Under  these  projects,  grantees  should 
schedule  their  account  activities  so  that 


all  IDA  accoimts  reach  their  maximum 
savings,  and  refugee  participants  have 
purchased  their  Savings  Goal,  within 
the  five-year  project  period.  Applicants 
should  include  in  their  applications 
their  proposal  for  handling  accounts  in 
the  event  that  any  refugee  participant 
has  not  completed  the  Savings  Goal 
purchase  by  the  end  of  the  five-year 
project  period.  (For  instance,  applicants 
may  consider  creating  an  escrow 
accoimt  for  each  participant's  matching 
funds.) 

Part  m.  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistcuice  under  covered  programs. 

As  of  November  20,  1998,  the 
following  jxuisdictions  have  elected  not 
to  participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  need  take  no  action  in 
regard  to  E.O.  12372:  Alabama.  Alaska, 
American  Samoa,  Colorado, 
Connecticut,  Kansas,  Hawaii,  Idaho, 
Louisiana,  Massachusetts.  Minnesota, 
Montana,  Nebraska,  New  Jersey,  Ohio, 
Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota.  Tennessee, 
Vermont,  Virginia,  and  Washington. 

Although  the  jurisdictions  listed 
above  no  longer  participate  in  the 
process,  entities  which  have  met  the 
eligibility  criteria  of  the  program  may 
still  apply  for  a  grant  even  if  a  State, 
Territory,  Commonwealth,  etc.,  does  not 
have  a  Single  Point  of  Contact  (SPOC). 
All  remaining  jurisdictions  participate 
in  the  Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  The  applicant 
must  submit  all  required  materials,  if 
any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a.  Under  45 
CFR  100.8(a)(2),  a  SPOC  has  60  days 
from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 


are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  differentiate 
clearly  between  mere  advisory 
comments  and  those  official  State 
process  recommendations,  which  may 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Himaan  Services,  Administration  for 
Children  and  Families,  Office  of  Refugee 
Resettlement,  Attention:  Daphne 
Weeden,  ORR  Grants  Officer,  370 
L'Enfant  Promenade,  S.W.,  Washington, 
D.C.  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
with  the  application  materials  for  this 
program  announcement. 

B.  Initial  ACF  Screening 

Each  application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement; 
and  (2)  the  applicant  is  eligible  for 
funding. 

C.  Competitive  Review  and  Evaluation 
Criteria 

Applications  that  pass  the  initial  ACF 
screening  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  specific  evaluation  criteria.  The 
evaluation  criteria  were  designed  to 
assess  the  quality  of  a  proposed  project 
and  to  determine  the  likelihood  of  its 
success.  The  evaluation  criteria  are 
closely  related  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of 
this  program  announcement.  Proposed 
projects  will  be  reviewed  using  the 
following  evaluation  criteria: 

1 .  Objectives  and  Need  for  Assistance 

The  application  identifies  the  refugee 
population  to  be  assisted  by  this  project 
and  describes  the  need  for  assistance  of 
this  population.  Indicators  of  the  need 
for  assistance  include  low  rates  of:  use 
of  financial  institutions,  home 
ownership,  education,  and  access  to 
capital;  and  high  rates  of:  reliance  on 
public  assistance  and  incomes  below 
200  percent  of  the  Federal  poverty  level. 
(15  points) 

2.  Approach 

The  application  provides  a  clear 
explanation  of  a  feasible,  appropriate, 
and  complete  plan  for  establishing  and 
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managing  IDAs  lor  the  refugee 
participants.  The  plan  clearly  describes 
the  stnictxire,  uses,  requirements,  and 
management  of  ^he  IDAs  and  includes 
procedures  for:  Managing  the  parallel 
account(s);  ensiling  that  interest  on  the 
matches  is  corre  ctly  credited  to 
individual  refugee  participants;  and 
providing  financial  training  appropriate 
to  the  refugee  p(  ipulation  and  to  the 
Savings  Goals  ii  icluded  in  the  project. 
(25  points) 

3.  Organization;  J  Profiles 

Applicant  org  mization  and  staff  and 
partner  organize  tions  have 
demonstrated  ci  ipability  to  implement 
and  manage  ne\  i  programs  and  to 
recniit  and  worl  l  with  the  refugee 
population.  The  applicant  has 
developed  a  partnership  with  a  financial 
institution(s)  to  implement  the  IDAs.  (25 
points) 

4.  Results  or  Be  lefits  Expected 

The  outcome!  and  benefits  proposed 
are  reasonable  amd  reflect  the  objectives 
of  this  aimounc  jment.  The  methodology 
lecting  outcome  data  is 
I  joints) 


proposed  for  co 
reasonable.  (20 


5.  Budget  and 

The  budget  is 
justified.  The 
estimating  the 
participants  an( 
funds  are 


Budge 


,et  Justification 

reasonable  and  clearly 
m  ethodologies  for 
qumber  of  refugee 
amount  of  matching 
reasonable.  (15  points) 


Part  IV.  The  Aj  plication 


A.  Application 

In  order  to  be 
imder  this 
application  mu^t 
Standard  Form 
prescribed  by 
materials  inclu 
instructions  are 
contact  named 
INFORMATION, 
preamble  of  thife 


program 


/CF 


Development 

considered  for  a  grant 
announcement,  an 
be  submitted  on  the 
424  and  in  the  manner 

Application 
ling  forms  and 
available  from  the 
ander  the  FOR  FURTHER 
section  in  the 
announcement. 


CONTACT  I 


General  Guidel 
Project  Descrip  io: 


Purpose:  The 
provides  a  maj(  i 
application  is 
compete  with 
available  assistkn'ce. 
description  she 
complete  and 
activity  for  wh 
being  requeste< 
should  be  included 
present  inform  ition 
succinctly.  Ap  )1 
to  provide  informat 
organizational 
experience,  an  1 
considered  to  Qe 


nes  for  Preparing  a 
n 


project  description 
r  means  by  which  an 
evaluated  and  ranked  to 
T  applications  for 
The  project 
uld  be  concise  and 
s  lould  address  the 
ch  Federal  funds  are 
Supporting  documents 
where  they  can 
clearly  and 
icants  are  encouraged 
ion  on  their 
structure,  staff,  related 
other  information 
relevant.  Awarding 


offices  use  this  and  other  information  to 
determine  whether  the  applicant  has  the 
capability  and  resources  necessary  to 
carry  out  the  proposed  project.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application.  However,  in  the  narrative, 
the  applicant  must  distinguish  between 
resources  directly  related  to  the 
proposed  project  from  those  that  will 
not  be  used  in  support  of  the  specific 
project  for  which  ftmds  are  requested. 

General  Instructions:  Cross- 
referencing  should  be  used  rather  than 
repetition.  ACF  is  particularly  interested 
in  specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  (Supporting  information 
concerning  activities  that  will  not  be 
directly  funded  by  the  grant  or 
information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant- 
funded  activity  should  be  placed  in  an 
appendix.)  Pages  should  be  numbered 
and  a  table  of  contents  should  be 
included  for  easy  reference. 

Project  Sunimary/Abstract:  Provide  a 
summary  of  the  project  description  (a 
page  or  less)  with  reference  to  the 
funding  request. 

Objectives  and  Need  for  Assistance: 
Clearly  identify  the  economic,  social, 
financial,  institutional,  and/or  other 
problem(s)  requiring  a  solution.  The 
need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated;  supporting 
documentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer,  or  be 
requested  to  provide,  information  on  the 
total  range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

Results  or  Benefits  Expected:  Identify 
the  results  and  benefits  to  be  derived 
from  this  project.  ORR  is  particularly 
interested  in  the  projected  outcomes  for 
the  refugee  groups,  including  the 
nimiber  of  IDAs  opened,  rate  of  growth 
in  savings,  number  and  size  of 
withdrawals  for  each  of  the  Savings 
Goals,  and  the  impact  of  the  purchase  of 
the  Savings  Goal  on  the  participant's 
movement  toward  self-sufficiency. 


Approach:  Outline  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
iimovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement.  Provide  quantitative 
monthly  or  quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  IDAs  to  be  opened. 
When  accomplishments  cannot  be 
quantified  by  activity  or  function,  list 
them  in  chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates.  Identify  the  kinds  of  data  to 
be  collected,  maintained,  and/or 
disseminated.  Note  that  clearance  from 
the  U.S.  Office  of  Management  and 
Budget  might  be  needed  prior  to  a 
"collection  of  information"  that  is 
"conducted  or  sponsored"  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

Geographic  Location:  Describe  the 
precise  location  of  the  project  and 
boundaries  of  the  area  to  be  served  by 
the  proposed  project.  Maps  or  other 
graphic  aids  may  be  attached. 

Additional  Information:  Following  is 
a  description  of  additional  information 
that  should  be  placed  in  the  appendix 
to  the  application. 

Staff  and  Position  Data:  Provide  a 
biographical  sketch  for  each  key  person 
appointed  and  a  job  description  for  each 
vacant  key  position.  A  biographical 
sketch  will  also  be  required  for  new  key 
staff  as  appointed. 

Organization  Profiles:  Provide 
information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountcmts,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 


Federal  Register / Vol.  65,  No.  49 /Monday.  March  13,  2000 /Notices 


13295 


ma^ 


time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  apphcant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code  or  by  providing 
a  copy  of  the  currently  valid  IRS  tax 
exemption  certificate  or  by  providing  a 
copy  of  the  articles  of  incorporation 
bearing  the  seal  of  the  State  in  v^rhich 
the  corporation  or  association  is 
domiciled. 

Third-Party  Agreements:  Include 
written  agreements  between  grantees 
and  subgrantees  or  subcontractors  or 
other  cooperating  entities.  These 
agreements  must  detail  scope  of  work  to 
be  performed,  work  schedules, 
remuneration,  and  other  terms  and 
conditions  that  structure  or  define  the 
relationship. 

Letters  of  Support:  Provide  statements 
from  community,  public,  and 
commercial  leaders  that  support  the 
project  proposed  for  funding. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424.  Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

General 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resoiu-ces"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  colimm.  Federal 
budget;  next  coliunn{s),  non-Federal 
budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 


Justification:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ORR-sponsored  conferences 
shoidd  be  detailed  in  the  budget. 

Equipment 

Description:  Costs  of  tangible,  non- 
expendable, personal  property,  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  an  applicant  may  use  its 
ovvTi  definition  of  equipment  provided 
that  such  equipment  would  at  least 
include  all  equipment  defined  above. 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition, 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  tiie  Equipment  categon^'. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information,  which  supports  the  amount 
requested. 


Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

Indirect  Costs 

Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgment  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Program  Income 

Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project. 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 
pages  in  the  application,  which  contain 
this  information. 

Non-Federal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of 
the  SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
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th  the  application  in 
credit  in  the  review 
;d  budget  must  be 
funding  source. 


Total  Indirect 
Costs 


and  submitted 
order  to  be  given 
process.  A  detail  3 
prepared  for  eac  \ 

Total  Direct  Cha  '■ges 
Charges,  Total  P  -oject 

Self-explanato  ry 
B.  Application  S  abmission 

1.  Mailed  app  ications  postmarked 
after  the  closing  date  will  be  classified 
as  late. 

2.  Deadline,  fv  ailed  applications  shall 
be  considered  as  meeting  an  announced 
deadline  if  they  ire  either  received  on 
or  before  the  dec  dline  date  or  sent  on  or 
before  the  deadl  ne  date  and  received  by 
ACF  in  time  for  he  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services ,  Administration  for 
Children  and  Fa  nilies.  Office  of  Refugee 
Resettlement.  A\  tention:  Daphne 
Weeden,  ORR  G  ants  Officer.  370 
L'Enfant  Promei  ade.  S.W.,  Washington. 
D.C.  20447.  App  licants  must  ensure  that 
a  legibly  dated  l.S.  Postal  Service 
postmark  or  a  le  jibly  dated,  machine 
produced  postm  ark  of  a  commercial 
mail  service  is  a  fixed  to  the  envelope/ 
package  contain  ng  the  application(s). 
To  be  acceptable  as  proof  of  timely 
mailing,  a  postn  ark  from  a  commercial 
mail  service  mu  it  include  the  logo/ 
emblem  of  the  c  jmmercial  mail  service 
company  and  m  ust  reflect  the  date  the 
package  was  rec  eived  by  the  commercial 
mail  service  cor  ipany  from  the 
applicant.  Priva  ;e  metered  postmarks 
shall  not  be  acc(  ptable  as  proof  of 
timely  mailing.  Applicants  are 
cautioned  that  e  xpress/overnight  mail 
services  do  not  ilways  deliver  as 
agreed.)  Applic  tions  handcarried  by 
applicants,  app  icant  couriers,  or  by 
other  represent!  tives  of  the  applicant 
shall  be  considf  red  as  meeting  an 
aimounced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8:0  3  a.m.  and  4:30  p.m., 
EST.  at  the  U.S.  Department  of  Health 
and  Human  Seri'ices,  Administration  for 
Children  and  Fi  milies.  Office  of  Refugee 
Resettlement,  A  CF  Mailroom,  Second 
Floor  (near  loac  ing  dock),  Aerospace 
Center,  901  D  Sreet,  S.W.,  Washington, 
D.C.  20024,  bet  veen  Monday  and 
Friday  (excludi  ig  Federal  holidays). 
The  address  mi  st  appear  on  the 
envelope/packc  ge  containing  the 
application  wit  i  the  note  "Attention: 
Daphne  Weede  i,  ORR  Grants  Officer." 
ACF  cannot  ace  ommodate  transmission 
of  applications  ly  fax  or  through  other 
electronic  med  a.  Therefore, 
applications  tn  nsmitted  to  ACF 
electronically  vrill  not  be  accepted 
regardless  of  dc  te  or  time  of  submission 
and  time  of  rec  ;ipt. 


3.  Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

4.  Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  when 
circumstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occur,  or  when 
there  is  widespread  disruption  of  the 
mail  service,  or  in  other  rare  cases. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

Reporting  Requirements 

Grantees  under  this  program 
announcement  will  be  required  to 
provide  quarterly  program  narrative 
reports,  describing  outcomes  and 
activities  under  the  grant.  Grantees  will 
also  be  required  to  submit  semi-annual 
financial  reports  using  the  Financial 
Status  Report  (SF-269).  A  final  financial 
and  narrative  report  shall  be  due  90 
days  after  the  end  of  the  Grant  Project 
Period  (i.e.,  after  the  final  budget 
period). 

Dated:  March  7,  2000. 
Lavinia  Limoh, 

Director.  Office  of  Refugee  Resettlement. 
[FR  Doc.  00-6078  Filed  3-10-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council;  Standard  Grant 
Application  Instructions 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Instructions  for  applying  for 
standard  grants  under  the  U.S.  North 
American  Wetlands  Conservation  Act. 
This  notice  focuses  on  proposals  for 
grants  of  $51,000  to  $1,000,000  for  the 
acquisition,  restoration,  and 
enhancement  of  wetlands.  We  will  issue 
a  separate  notice  for  grant  proposals 
requesting  up  to  $50,000  for  these 
purposes. 

DATES:  Proposals  may  be  submitted  at 
any  time.  To  ensure  adequate  review 
time  prior  to  upcoming  North  American 
Wetlands  Conservation  Council 
(Council)  meetings,  the  Council 
Coordinator  must  receive  proposds  by 
the  last  Friday  in  March  (3/31/00)  and 
luly  (7/28/00).  The  electronic  mail  copy 
of  the  Proposal  Summary  is  due  1  week 
earlier  (3/24/00  and  7/21/00). 


ADDRESSES:  For  detailed  application 
instructions,  sample  proposal 
information,  frequently  asked  questions, 
and  summaries  of  recently  approved 
proposals,  visit  the  North  American 
Wetlands  Conservation  Act  (NAWCA) 
web  site  at  http:// 

northamerican  .fws.gov/na  wcahp.h  tml. 
If  you  cannot  access  the  web  site, 
request  computer  disk  or  paper  copies 
of  the  web  site  material  from  the 
Council  Coordinator,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  110,  Arlington,  VA  22203. 
Send  proposals  to  the  Council 
Coordinator  at  the  above  address.  If  you 
choose  to  submit  the  Proposal  Summary 
by  electronic  mail  (versus  computer 
disk),  send  to 

bettina sparrowe@fws.gov.  Mail  one 

original  and  two  copies  of  the  proposal 
to  the  Council  Coordinator.  Also,  mail 
an  electronic  copy  of  the  Proposal 
Summary  on  computer  disk  with  the 
rest  of  the  proposal  or  send  an 
electronic  copy  by  electronic  mail  to 

bettina sparrowe@fws.gov.  Send  a 

copy  of  the  proposal  to  your  U.S.  North 

American  Waterfowl  Management  Plan 

Coordinator. 

FOR  FURTHER  INFORMATION  CONTACT: 

North  American  Wetlands  Conservation 

Council  Coordinator  at  (703)  358-1784, 

r9arw^nawwo@fws.gov  or 

bettina sparrowe@fws.goy  or  an 

NAWMP  Joint  Venture  Coordinator 
(Coordinator)  at  the  numbers  given 
below.  Coordinators  can  give  you  advice 
about  developing  a  proposal  and  about 
proposal  ranking  and  can  provide 
compliance  requirements  for  the 
National  Environmental  Policy  Act, 
National  Historic  Preservation  Act,  and 
contaminant  surveys.  Even  though  all 
areas  of  all  States  are  not  in  a  Joint 
Venture,  each  Coordinator  is  available 
to  provide  information  to  NAWCA 
applicants.  To  determine  which 
Coordinator  to  call,  consult  the 
following  Joint  Venture  list,  but  note 
that  some  States  are  in  more  than  one 
Joint  Venture  and  may  be  listed  more 
than  once.  To  determine  exactly  which 
Joint  Venture  you  cire  in,  consult  the 
NAWMP  Joint  Venture  map  at  http:// 
northamerican.fws.gov/nawmphp.html. 

Atlantic  Coast  (AL,  CT,  DC,  DE,  FL,  GA. 

MA,  MD,  ME,  NC,  NH,  NJ,  NY,  PA, 

Puerto  Rico,  RI,  SC,  VA,  Virgin 

Islands,  VT,  WV)  413-253-8269 
Central  Valley  (CA)  916-414-6459 
Gulf  Coast  (AL,  LA,  MS,  TX)  505-248- 

6876 
Intermountain  West  (AZ,  CA,  CO,  ID, 

MT,  NM.  NV.  OR,  UT.  WA,  WY)  801- 

524-5110 
Lower  Mississippi  Valley  (AL,  AR,  KY, 

LA.  MS.  OK.  TN,  TX)  601-629-6600 
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Pacific  Coast  (AK,  Am.  Samoa,  CA, 

Com.  of  N.  Mariana  Islands,  Guam, 

HI,  OR,  WA)  360-696-7630 
Playa  Lakes  (CO,  KS.  NM,  OK,  TX)  505- 

248-6877 
Prairie  Pothole  (lA,  MN.  MT,  ND,  SD) 

303-236-8145  extension  605 
Rainwater  Basin  (KS,  NE)  308-382-8112 
Upper  Mississippi  River-Great  Lakes 

(L\.  IL,  IN,  KS,  MI,  MN,  MO,  NE,  OH. 

WI)  612-713-5433 
SUPPLEMENTARY  INFORMATION:  The 
Coimcil  has  two  U.S.  conservation 
grants  programs  for  acquisition, 
restoration,  and  enhancement  of 
wetlands.  Any  individual  or 
organization  who  has  a  long-term, 
partner-based  project  with  matching 
funds  can  apply.  The  focus  of  this 
notice  is  standard  grant  proposals  for 
requests  from  $51,000  to  $1,000,000  per 
proposal.  A  separate  notice  will  be 
issued  sometime  this  year  for  small 
grant  proposals  for  requests  up  to 
$50,000  per  proposal. 

This  notice  provides  general 
instructions  to  develop  and  submit  a 
NAWCA  standard  grant  proposal.  In 
order  to  complete  a  proposal  correctly, 
consult  the  web  site  at  http:// 
northamerican.fws.gov/nawcahp.html 
for  detailed  instructions.  If  you  cannot 
access  the  web  site  or  want  a  printed 
version  of  the  complete  instructions  or 
a  personal  computer  disk  that  contains 
proposal  forms,  contact  the  Council 
Coordinator. 

We  prepare  the  instructions  to  assist 
partners  in  developing  proposals  that 
comply  with  NAWCA.  The  NAWCA 
established  the  Council,  a  Federal-State- 
private  body  that  recommends  projects 
to  the  Migratory  Bird  Conservation 
Commission  (MBCC)  for  final  approval 
and  requires  that  proposals  contain  a 
minimum  1:1  ratio  of  non-Federal 
matching  funds  to  grant  funds.  "Match" 
(as  referred  to  throughout  this 
document)  can  be  cash,  in-kind  services, 
or  land  acquired/title  donated  for 
wetlands  conservation  purposes. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501),  the 
Office  of  Management  and  Budget  has 
assigned  clearance  nimiber  1018-0100 
to  this  information  collection  authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989,  as  amended 
(16  U.S.C.  4401  et  seq.).  The  information 
collection  solicited  is  necessary  to  gain 
a  benefit  in  the  form  of  a  grant,  as 
determined  by  the  Council  and  MBCC, 
is  necessary  to  determine  the  eligibility 
and  relative  value  of  wetland  projects, 
results  in  an  approximate  paperwork 
burden  of  400  hours  per  application, 
and  does  not  carry  a  premise  of 


confidentiality.  Your  response  is 
voluntary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  public  is  invited  to  submit 
comments  on  the  accuracy  of  the 
estimated  average  burden  hours  for 
application  preparation  and  to  suggest 
ways  in  which  the  burden  may  be 
reduced.  Comments  may  be  submitted 
to:  Information  Collection  Clearance 
Officer,  Mail  Stop  224  ARLSQ,  U.S.  Fish 
and  Wildlife  Service,  Washington,  D.C. 
20240  and/or  Desk  Officer  for  Interior 
Department  (1018-0100),  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C. 20503. 

Standard  Grant  Instructions 

Detailed  instructions  are  available  at 
the  NAWCA  web  site  at  http:// 
northamerican.fws.gov/nawcahp.html. 

Proposal  Definition.  A  proposal  is  a  4- 
year  plan  of  action  supported  by  a 
NAWCA  grant  and  matching  partner 
funds  to  conserve  wetlands  and 
wetlands-dependent  fish  and  wildlife 
through  acquisition  (including 
easements  and  land  title  donations), 
restoration,  and/or  enhancement 
(including  creation).  Match  must  be 
non-Federal  and  at  least  equal  the  grant 
request  (referred  to  as  a  1:1  match). 
Match  is  eligible  up  to  2  years  prior  to 
the  due  date  year  the  proposal  is 
submitted,  and  grant  and  match  funds 
are  eligible  during  the  2-year  future 
Grant  Agreement  period. 

Proposal  Format.  The  2-page  Proposal 
Summary  has  a  specific  format.  The  rest 
of  the  proposal  should  be  no  more  than 
10  pages  (not  including  the  budget  table, 
maps,  and  partner  letters),  and  each 
page  should  be  no  larger  than  8.5  by  11 
inches.  It  is  suggested,  but  not  required, 
that  maps  be  in  color.  Neither  the 
original  nor  copies  should  be 
permanently  bound.  A  proposal 
contains  the  following  sections:  Cover 
Page;  Summary;  Purpose;  Scope  of 
Work;  Budget  Table;  Budget  Narrative; 
Matching  Contributions  Plan  (optional); 
Technical  Assessment  Questions; 
Funding  Commitment  Letters;  Location 
Information;  Standard  Form  424  and 
Attachments. 

Proposal  Cover  Page.  The  Cover  Page 
contains  the  following  sections: 
Proposal  Title  and  State(s);  Date 
Submitted;  Future  Proposals;  Project 
Officer  Information;  Project  Officer's 
Checklist;  and  Comments  on  the 
NAWCA  Program.  The  Project  Officer 
administers  the  Grant  Agreement  and  is 
ultimately  responsible  for  complying 


with  Federal  regulations. 
Correspondence  is  sent  only  to  the 
Project  Officer.  Each  proposal  can  have 
only  one  Project  Officer,  who  must 
belong  to  the  grant  recipient's 
organization. 

Proposal  Summary.  The  Summary  is 
a  digest  of  information  that  is  detailed 
in  the  rest  of  the  proposal.  The 
Summary  is  the  only  narrative  material 
provided  to  the  Council  and  MBCC,  so 
it  must  be  descriptive  and  succinct.  The 
Summary  contains  the  following 
sections:  Proposal  Title  and  States; 
Counties  and  Congressional  Districts; 
Costs  and  Acres  Summary;  Purpose  and 
Scope  of  Work  Summary';  and  Wetland 
Values  Summary. 

Proposal  Purpose.  Use  the  Purpose  to 
provide  a  description  of  how  all  the 
pieces  of  the  proposal  fit  together  to 
form  a  solid  wetlands  and  migratory 
bird  conservation  proposal  that  should 
be  funded  under  the  NAWCA. 

Proposal  Scope  of  Work.  The  Scope  of 
Work  describes  the  purpose,  need,  kinds 
of  work  to  be  done,  habitats,  and 
associated  wildlife  (especially  wetland 
associated  migratory  birds)  and  explains 
how  the  proposal  meets  objectives  of  the 
NAWMP  Joint  Ventures,  Partners  in 
Flight  neotropical  bird  regional  plans, 
the  U.S.  Shorebird  Plan,  the  Colonial 
Waterbird  Plan,  and  other  migratory 
birds  and  wetlands  conservation  plans 
(including  water  quality  management 
plans).  If  the  proposal  is  part  of  a  larger 
multiphase  or  landscape  level  project, 
explain  how  it  fits  into  the  larger  effort. 

Proposal  Budget  Table.  The  Budget 
Table  displays  activities  and  costs 
broken  out  by  grant  funding  and  partner 
funding  according  to  cost  elements 
(personnel  and  travel,  appraisals,  fee 
title  acquired,  fee  title  donated, 
easements  and  leases  acquired  and 
donated,  materials  and  equipment, 
contracts,  management  agreements 
acquired  and  donated). 

Proposal  Budget  Narrative.  The 
Budget  Narrative  contains  the 
justification  for  a  grant  request  over 
$1,000,000  and  detailed  tract/project 
information.  The  tract/project  design  for 
this  section  is  optional;  however,  if  you 
use  another  format,  be  sure  to  include 
all  required  information  and  be  sure  that 
the  reader  can  easily  compare  figures  in 
the  Budget  Narrative  and  Budget  Table. 
A  sample  Budget  Narrative  is  available 
on  the  web  site.  In  general,  the 
following  information  is  required  for 
each  tract  or  project  within  the 
proposal:  (1)  Costs  and  acres  broken  out 
by  grant  funding  and  individual  partner 
funding  for  each  activity  and  cost 
element;  (2)  Designation  of  grant  and 
match  tracts  on  map  in  proposal;  (3) 
Acres  of  wetlands,  wetlands-associated 
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uplands,  and  otl  er  habitat  types;  (4) 
Migratory  bird  v  dues  and  wetlands 
values;  (5)  Title  lolder  after  proposal  is 
completed;  (6)  S  nmmary  of  acquired 
property  rights;  7)  Matching 
Contributions  Pi  in  information;  (8) 
Explanation  of  p  roperty  donations;  (9) 
Justification  for  natch  affiliated  with 
wetlands  mitiga  ion  banks;  and  (10) 
Milestones  and  completion  dates. 

Matching  Con  ributions  Plan.  If  you 
have  contributin  ns  made  in  the  early 
phases  of  a  mult  iphase  project  and 
sufficient  NAW(  lA  proposals  carmot  be 
submitted  befon '  the  match  is  more  than 
2  years  old,  you  may  request  approval 
to  use  the  match  in  the  future  by 
submitting  a  Matching  Contributions 
Plan  (Match  Pla  i)  with  a  proposal.  A 
Match  Plan  mus  t  include  match  that  is 
eligible  at  the  tii  tie  the  proposal  is 
submitted,  be  su  bmitted  with  a 
proposal,  may  b ;  approved  only  (in 
writing)  if  the  pi  oposal  with  which  it  is 
submitted  is  fun  ded,  should  not  be  more 
than  one  page  Ic  ng,  and  should  show 
use  of  the  mate!  over  a  period  no 
greater  than  5  y<  ars. 

Technical  As:  essment  Questions. 
Council  uses  se'  en  Technical 
Assessment  Qu(  stions  to  evaluate 
proposals.  The  (  uestions,  subparts 
point  values  fol  ow.  Questions  1  and  2 
include  priority  lists  of  species,  so  you 
need  to  refer  to  he  web  site  or  the 
Council  Coordii  lator's  office  to  complete 
a  proposal.  Ans  ver  the  questions  for  the 
completed  prop  Dsal  and  all  tracts  in  the 
proposal  (grant  md  match). 

1 .  How  does  t  le  proposal  contribute 
to  the  conservat  ion  of  waterfowl  habitat 
(high-priority  s]  ecies,  other  priority 
species,  other  waterfowl)?  15  points 

2.  How  does  me  proposal  contribute 
to  the  conserval  ion  of  other  wetland- 
dependent  or  w  3tland-associated 
migratory  birds  (breeding  and  wintering 
priority  species  in-transit  migrants  of 
concern,  other  i  wetland-dependent 
species)?  15  poi  nts 

3.  How  does  i  he  proposal  benefit  the 
North  Americai  i  Waterfowl  Management 
Plan  and  contri  )ute  to  sites  thatJiave 
been  recognizee   for  wetland  values 
(Joint  Ventures.  Waterfowl  Habitat 
Areas  of  Concei  n,  specially  recognized 
areas)?  15  poin  s 

4.  How  does  he  proposal  relate  to  the 
National  status  and  trends  of  wetlands 
types  (acres  of  i  lecreasing,  stable,  and 
increasing  wetl  uids  types;  acres  of 
uplands)?  10  pdints 

5.  How  does  he  proposal  contribute 
to  long-term  co  iservation  of  wetlands 
and  associated  labitats  (acres  accruing 
benefits  in  perj  etuity,  for  26-99  years, 
for  10-25  years ,  and  for  less  than  10 
years)?  15  poinis 


6.  How  does  the  proposal  contribute 
to  the  conservation  of  habitat  for 
Federally  listed,  proposed  and 
candidate  endangered  species.  State- 
listed  species,  and  other  wetland- 
dependent  fish  and  wildlife  (Federal 
species.  State  species,  other  wetland- 
dependent  fish  and  wildlife)?  10  points 

7.  How  does  the  proposal  satisfy  the 
partnership  purpose  of  the  North 
American  Wetlands  Conservation  Act 
(ratio  of  the  non-Federal  match  to  the 
grant  request,  non-Federal  partners  who 
contribute  10  percent  of  the  grant 
request,  partner  categories,  important 
partnership  aspects)?  20  points 

Funding  Commitment  Letters.  Send 
signed  commitment  letters  from  all 
match  partners,  including  the  grant 
recipient  and  private  landowners  (if 
providing  funds  or  land  as  match),  by 
the  proposal  due  date.  The  proposal  will 
be  returned  if  the  1:1  match  is  not 
documented  by  partner  letters.  Letters 
must  dociunent  the  exact  contribution 
level  identified  in  the  proposal  and 
whether  the  contribution  is  in  cash, 
goods,  services,  or  land;  the  partner's 
responsibility  in  the  proposal's 
implementation,  including  land 
donations;  how  the  partner  was 
involved  in  proposal  planning;  and  that 
the  partner  is  fully  awaie  of  how  the 
contribution  will  be  spent. 

Location  Information.  State  a  central 
point  location  for  the  proposal  in  terms 
of  latitude  and  longitude  and  provide 
8.5  by  11-inch  color  (preferred)  maps 
that  give  the  following  information:  (1) 
Location  of  the  tracts  within  State{s)  and 
counties  where  grant  and  match  funds 
will  be  spent  and  location  of  land 
matches;  (2)  Location  of  acquisition 
priority  areas  if  specific  tracts  cannot  be 
given;  (3)  Location  of  major  water 
control  structures  and  other  restoration/ 
enhancement  features;  (4)  Location  of 
natural  features,  such  as  rivers  or  lakes, 
to  show  how  the  proposal  fits  into  the 
natural  landscape;  and  if  applicable,  (5) 
Show  where  the  proposal  is  in  relation 
to  a  larger  wetlands  conservation 
project. 

Standard  Form  424  "Apphcation  for 
Federal  Assistance"  and  Assurances 
Forms  B  "Non-construction"  and  D 
"Construction."  All  applicants,  except 
the  U.S.  Fish  and  Wildlife  Service,  must 
send  an  SF  424  and  the  B.  D,  or  both 
Assurances  forms  with  the  proposal.  All 
applicants  must  comply  with  the  laws 
listed  on  the  Assurances  forms.  The 
forms  are  available  via  the  Internet  at 
http://www.gsa.gov/forms/  or  from  the 
Council  Coordinator. 

Exhibits  and  Examples.  Examples  of 
various  sections  of  a  proposal,  a  list  of 
eligible  and  ineligible  activities  and 
costs,  general  information  about  the 


NAWCA  program,  and  a  directory  are 
available  via  the  web  site  or  from  the 
Council  Coordinator  and  should  be 
consulted  at  some  time  in  the  proposal 
development  process. 

Blank  Proposal  Forms.  The  following 
forms  are  available  from  the  web  site  for 
you  to  download  and  use  to  develop  a 
proposal:  A  blank  proposal  form 
developed  using  Microsoft  Word,  a 
blank  proposal  form  using  Word  Perfect, 
and  a  blank  Budget  Table  using 
Microsoft  Excel. 

Dated:  March  6,  2000. 
Jamie  Rappaport  Clark, 
Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  00-6024  Filed  3-10-00;  8:45  am] 
BILUNG  CODE  43ia-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Entities  Recognized  and  Eligible 
To  Receive  Services  From  the  United 
States  Bureau  of  Indian  Affairs 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
current  list  of  556  tribal  entities 
recognized  and  eligible  for  funding  and 
services  from  the  Bureau  of  Indian 
Affairs  by  virtue  of  their  status  as  Indian 
tribes.  This  notice  is  published  pursuant 
to  Section  104  of  the  Act  of  November 
2,  1994  (Pub.  L.  103-454;  108  Stat.  4791, 
4792). 

FOR  FURTHER  INFORMATION  CONTACT: 

Daisy  West,  Bureau  of  Indian  Affairs, 
Division  of  Tribal  Government  Services. 
MS-4631-MIB,  1849  C  Street,  NW, 
Washington.  D.C.  20240.  Telephone 
number:  (202)  208-2475. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  under  25 
U.S.C.  2  and  9  and  209  DM  8. 

Published  below  are  lists  of  federally 
acknowledged  tribes  in  the  contiguous 
48  states  and  in  Alaska.  The  list  is 
updated  ft-om  the  one  published  on 
December  30,  1998  (63  FR  71941),  to 
include  name  changes  or  corrections, 
and  two  additional  tribal  entities  that 
were  acknowledged  under  25  CFR  Part 
83.  Those  tribal  entities  are  the  Match- 
e-be-nash-she-wish  Band  of 
Pottawatomi  Indians  of  Michigan,  and 
the  Snoqualmie  Tribe.  The  final 
determinations  for  federal 
acknowledgment  became  effective  on 
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August  23,  1999,  and  October  6,  1999, 
respectively. 

The  listed  entities  are  acknowledged 
to  have  the  immunities  and  privileges 
available  to  other  federally 
acknowledged  Indian  tribes  by  virtue  of 
their  government-to-govemment 
relationship  with  the  United  States  as 
well  as  the  responsibilities,  powers, 
limitations  and  obligations  of  such 
tribes.  We  have  continued  the  practice 
of  listing  the  Alaska  Native  entities 
separately  solely  for  the  purpose  of 
facilitating  identification  of  them  and 
reference  to  them  given  the  large 
number  of  complex  Native  names. 

Dated:  March  3,  2000. 
Kevin  Cover, 

Assistant  Secretary,  Indian  Affairs. 

Indian  Tribal  Entities  Within  the 
Contiguous  48  States  Recognized  and 
Eligible  To  Receive  Services  From  the 
United  States  Bureau  of  Indian  Afifairs 

Absentee-Shawnee  Tribe  of  Indians  of 

Oklahoma 
Agua  Caliente  Band  of  Cahuilla  Indians 

of  the  Agua  Caliente  Indian 

Reservation,  California 
Ak  Chin  Indian  Community  of  the 

Maricopa  (Ak  Chin)  Indian 

Reservation,  Arizona 
Alabama-Coushatta  Tribes  of  Texas 
Alabama-Quassarte  Tribal  Town, 

Oklahoma 
Alturas  Indian  Rancheria,  California 
Apache  Tribe  of  Oklahoma 
Arapahoe  Tribe  of  the  Wind  River 

Reservation,  Wyoming 
Aroostook  Band  of  Micmac  Indians  of 

Maine 
Assiniboine  and  Sioux  Tribes  of  the  Fort 

Peck  Indian  Reservation,  Montana 
Augustine  Band  of  Cahuilla  Mission 

Indians  of  the  Augustine  Reservation, 

California 
Bad  River  Band  of  the  Lake  Superior 

Tribe  of  Chippewa  Indians  of  the  Bad 

River  Reservation,  Wisconsin 
Bay  Mills  Indian  Community  of  the 

Sault  Ste.  Marie  Band  of  Chippewa 

Indians,  Bay  Mills  Reservation, 

Michigan 
Bear  River  Band  of  the  Rohnerville 

Rancheria,  California 
Berry  Creek  Rancheria  of  Maidu  Indians 

of  California 
Big  Lagoon  Rancheria,  California 
Big  Pine  Band  of  Owens  Valley  Paiute 

Shoshone  Indians  of  the  Big  Pine 

Reservation,  California 
Big  Sandy  Rancheria  of  Mono  Indians  of 

California 
Big  Valley  Band  of  Porno  Indians  of  the 

Big  Valley  Rancheria,  California 
Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  Montana 
Blue  Lake  Rancheria,  California 


Bridgeport  Paiute  Indian  Colony  of 

California 
Buena  Vista  Rancheria  of  Me-Wuk 

Indians  of  California 
Bums  Paiute  Tribe  of  the  Bums  Paiute 

Indian  Colony  of  Oregon 
Cabazon  Band  of  Cahuilla  Mission 

Indians  of  the  Cabazon  Reservation, 

California 
Cachil  DeHe  Band  of  Wintun  Indians  of 

the  Colusa  Indian  Community  of  the 

Colusa  Rancheria,  California 
^  Caddo  Indian  Tribe  of  Oklahoma 
Cahuilla  Band  of  Mission  Indians  of  the 

Cahuilla  Reservation,  California 
Cahto  Indian  Tribe  of  the  Laytonville 

Rancheria,  California 
Campo  Band  of  Diegueno  Mission 

Indians  of  the  Campo  Indian 

Reservation,  California 
Capitan  Grande  Band  of  Diegueno 

Mission  Indians  of  California: 
Barona  Group  of  Capitan  Grande  Band 
of  Mission  Indians  of  the  Barona 
Reservation,  California 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of 
the  Viejas  Reservation,  California 
Catawba  Indicm  Nation  (aka  .Catawba 

Tribe  of  South  Carolina) 
Cayuga  Nation  of  New  York 
Cedarville  Rancheria,  California 
Chemehuevi  Indian  Tribe  of  the 

Chemehuevi  Reservation,  California 
Cher-Ae  Heights  Indian  Community  of 

the  Trinidad  Rancheria,  California 
Cherokee  Nation,  Oklahoma 
Cheyeime-Arapaho  Tribes  of  Oklahoma 
Cheyenne  River  Sioux  Tribe  of  the 

Cheyenne  River  Reservation,  South 

Dakota 
Chickasaw  Nation,  Oklahoma 
Chicken  Ranch  Rancheria  of  Me-Wuk 

Indians  of  California 
Chippewa-Cree  Indians  of  the  Rocky 

Boy's  Reser\'ation,  Montana 
Chitimacha  Tribe  of  Louisiana 
Choctaw  Nation  of  Oklahoma 
Citizen  Potawatomi  Nation,  Oklahoma 
Cloverdale  Rancheria  of  Pomo  Indians 

of  California 
Cocopah  Tribe  of  Arizona 
Coeur  D'Alene  Tribe  of  the  Coeur 

D'Alene  Reservation,  Idaho 
Cold  Springs  Rancheria  of  Mono  Indians 

of  California 
Colorado  River  Indian  Tribes  of  the 

Colorado  River  Indian  Reservation, 

Arizona  and  California 
Comanche  Indian  Tribe,  Oklahoma 
Confederated  Salish  &  Kootenai  Tribes 

of  the  Flathead  Reservation,  Montana 
Confederated  Tribes  of  the  Chehalis 

Reservation,  Washington 
Confederated  Tribes  of  the  Colville 

Reservation,  Washington 
Confederated  Tribes  of  the  Coos,  Lower 

Umpqua  and  Siuslaw  Indians  of 

Oregon 


Confederated  Tribes  of  the  Goshute 

Reservation,  Nevada  and  Utah 
Confederated  Tribes  of  the  Grand  Ronde 

Community  of  Oregon 
Confederated  Tribes  of  the  Siletz 

Reservation,  Oregon 
Confederated  Tribes  of  the  Umatilla 

Reservation,  Oregon 
Confederated  Tribes  of  the  Warm 

Springs  Reservation  of  Oregon 
Coiifederated  Tribes  and  Bands  of  the 

Yakama  Indian  Nation  of  the  Yakama 

Reservation,  Washington 
Coquille  Tribe  of  Oregon 
Cortina  Indian  Rancheria  of  Wintun 

Indians  of  California 
Coushatta  Tribe  of  Louisiana 
Cow  Creek  Band  of  Umpqua  Indians  of 

Oregon 
Coyote  Valley  Band  of  Pomo  Indians  of 

California 
Crow  Tribe  of  Montana 
Crow  Creek  Sioux  Tribe  of  the  Crow 

Creek  Reservation,  South  Dakota 
Cuyapaipe  Community  of  Diegueno 

Mission  Indians  of  the  Cuyapaipe 

Reservation,  California 
Death  Valley  Timbi-Sha  Shoshone  Band 

of  California 
Delaware  Nation.  Oklahoma  (formerly 

Delaware  Tribe  of  Westem  Oklahoma) 
Delaware  Tribe  of  Indians,  Oklahoma 
Dry  Creek  Rancheria  of  Pomo  Indians  of 

California 
Duckwater  Shoshone  Tribe  of  the 

Duckwater  Reservation,  Nevada 
Eastern  Band  of  Cherokee  Indians  of 

North  Carolina 
Eastern  Shawnee  Tribe  of  Oklahoma 
Elem  Indian  Colony  of  Pomo  Indians  of 

the  Sulphur  Bank  Rancheria, 

California 
Elk  Valley  Rancheria,  California 
Ely  Shoshone  Tribe  of  Nevada 
Enterprise  Rancheria  of  Maidu  Indians 

of  California 
Flandreau  Santee  Sioux  Tribe  of  South 

Dakota 
Forest  County  Potawatomi  Community 

of  Wisconsin  Potawatomi  Indians, 

Wisconsin 
Fort  Belknap  Indian  Community  of  the 

Fort  Belknap  Reservation  of  Montana 
Fort  Bidwell  Indian  Community  of  the 

Fort  Bidwell  Reservation  of  California 
Fort  Independence  Indian  Community 

of  Paiute  Indians  of  the  Fort 

Independence  Reservation,  California 
Fort  McDermitt  Paiute  and  Shoshone 

Tribes  of  the  Fort  McDermitt  Indian 

Reservation,  Nevada  and  Oregon 
Fort  McDowell  Mohave-Apache 

Community  of  the  Fort  McDowell 

Indian  Reservation.  Arizona 
Fort  Mojave  Indian  Tribe  of  Arizona. 

California  &  Nevada 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Gila  River  Indian  Community  of  the  Gila 

River  Indian  Reservation,  Arizona 
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Lac  Courte  Oreilles  Band  of  Lake 

Superior  Chippewa  Indians  of  the  Lac 

Courte  Oreilles  Reservation  of 

Wisconsin 
Lac  du  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians  of  the  Lac  du 

Flambeau  Reservation  of  Wisconsin 
Lac  Vieux  Desert  Band  of  Lake  Superior 

Chippewa  Indians  of  Michigan 
Las  Vegas  Tribe  of  Paiute  Indians  of  the 

Las  Vegas  Indian  Colony,  Nevada 
Little  River  Band  of  Ottawa  Indians  of 

Michigan 
Little  Traverse  Bay  Bands  of  Odawa 

Indians  of  Michigan 
Los  Coyotes  Band  of  Cahuilla  Mission 

Indians  of  the  Los  Coyotes 

Reservation,  California 
Lovelock  Paiute  Tribe  of  the  Lovelock 

Indian  Colony,  Nevada 
Lower  Brule  Sioux  Tribe  of  the  Lower 

Brule  Reservation,  South  Dakota 
Lower  Elwha  Tribal  Community  of  the 

Lower  Elwha  Reservation, 

Washington 
Lower  Sioux  Indian  Community  of 

Minnesota  Mdewakanton  Sioux 

Indians  of  the  Lower  Sioux 

Reservation  in  Minnesota 
Lummi  Tribe  of  the  Lummi  Reservation, 

Washington 
Lytton  Rancheria  of  California 
Makah  Indian  Tribe  of  the  Makah  Indian 

Reservation,  Washington 
Manchester  Band  of  Pomo  Indians  of  the 

Manchester-Point  Arena  Rancheria, 

California 
Manzanita  Band  of  Diegueno  Mission 

Indians  of  the  Manzanita  Reservation, 

California 
Mashantucket  Pequot  Tribe  of 

Connecticut 
Match-e-be-nash-she-wish  Band  of 

Pottawatomi  Indians  of  Michigan 
Mechoopda  Indian  Tribe  of  Chico 

Rancheria,  California 
Menominee  Indian  Tribe  of  Wisconsin 
Mesa  Grande  Band  of  Diegueno  Mission 

Indicms  of  the  Mesa  Grande 

Reservation,  California 
Mescalero  Apache  Tribe  of  the 

Mescalero  Reservation,  New  Mexico 
Miami  Tribe  of  Oklahoma 
Miccosukee  Tribe  of  Indians  of  Florida 
Middletown  Rancheria  of  Pomo  Indians 

of  California 
Minnesota  Chippewa  Tribe,  Minnesota 

(Six  component  reservations:  Bois 

Forte  Band  (Nett  Lake);  Fond  du  Lac 

Band;  Grand  Portage  Band;  Leech 

Lake  Band;  Mille  Lacs  Band;  White 

Earth  Band) 
Mississippi  Band  of  Choctaw  Indians, 

Mississippi 
Moapa  Band  of  Paiute  Indians  of  the 

Moapa  River  Indian  Reservation, 

Nevada 
Modoc  Tribe  of  Oklahoma 
Mohegan  Indian  Tribe  of  Connecticut 


Mooretown  Rancheria  of  Maidu  Indians 

of  California 
Morongo  Band  of  Cahuilla  Mission 

Indians  of  the  Morongo  Reservation, 

California 
Muckleshoot  Indian  Tribe  of  the 

Muckleshoot  Reservation,  Washington 
Muscogee  (Creek)  Nation,  Oklahoma 
Narragansett  Indian  Tribe  of  Rhode 

Island 
Navajo  Nation,  Arizona,  New  Mexico  & 

Utah 
Nez  Perce  Tribe  of  Idaho 
Nisqually  Indian  Tribe  of  the  Nisqually 

Reservation,  Washington 
Nooksack  Indian  Tribe  of  Washington 
Northern  Cheyenne  Tribe  of  the 

Northern  Cheyenne  Indian 

Reservation,  Montana 
Northfork  Rancheria  of  Mono  Indians  of 

California 
Northwestern  Band  of  Shoshoni  Nation 

of  Utah  (Washakie) 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  South  Dakota 
Omaha  Tribe  of  Nebraska 
Oneida  Nation  of  New  York 
Oneida  Tribe  of  Wisconsin 
Onondaga  Nation  of  New  York 
Osage  Tribe,  Oklahoma 
Ottawa  Tribe  of  Oklahoma 
Otoe-Missouria  Tribe  of  Indians, 

Oklahoma 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Indians  of  the  Bishop 

Community  of  the  Bishop  Colony, 

California 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reservation  and  Colony,  Nevada 
Paiute-Shoshone  Indians  of  the  Lone 

Pine  Community  of  the  Lone  Pine 

Reservation,  California 
Pala  Band  of  Luiseno  Mission  Indians  of 

the  Pala  Reservation,  California 
Pascua  Yaqui  Tribe  of  Arizona 
Paskenta  Band  of  Nomlaki  Indians  of 

California 
Passamaquoddy  Tribe  of  Maine 
Pauma  Band  of  Luiseno  Mission  Indians 

of  the  Pauma  &  Yuima  Reservation, 

California 
Pawnee  Nation  of  Oklahoma 
Pechanga  Band  of  Luiseno  Mission 

Indians  of  the  Pechanga  Reservation, 

California 
Penobscot  Tribe  of  Maine 
Peoria  Tribe  of  Indians  of  Oklahoma 
Picayune  Rancheria  of  Chukchansi 

Indians  of  California 
Pinoleville  Rancheria  of  Pomo  Indians 

of  California 
Pit  River  Tribe,  California  (includes  Big 

Bend,  Lookout,  Montgomery  Creek  & 

Roaring  Creek  Rancherias  &  XL 

Ranch) 
Poarch  Band  of  Creek  Indians  of 

Alabama 
Pokagon  Band  of  Potawatomi  Indians  of 

Michigan 
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Ponca  Tribe  of  Indians  of  Oklahoma 

Ponca  Tribe  of  Nebraska 

Port  Gamble  Indian  Community  of  the 

Port  Gamble  Reservation,  Washington 
Potter  Valley  Rancheria  of  Pomo  Indians 

of  California 
Prairie  Band  of  Potawatomi  Indians, 

Kansas 
Prairie  Island  Indian  Community  of 

Minnesota  Mdewakanton  Sioux 

Indians  of  the  Prairie  Island 

Reservation,  Minnesota 
Pueblo  of  Acoma,  New  Mexico 
Pueblo  of  Cochiti,  New  Mexico 
Pueblo  of  Jemez,  New  Mexico 
Pueblo  of  Isleta,  New  Mexico 
Pueblo  of  Laguna,  New  Mexico 
Pueblo  of  Nambe,  New  Mexico 
Pueblo  of  Picuris,  New  Mexico 
Pueblo  of  Pojoaque,  New  Mexico 
Pueblo  of  San  Felipe,  New  Mexico 
Pueblo  of  San  Juan,  New  Mexico 
Pueblo  of  San  Ildefonso,  New  Mexico 
Pueblo  of  Sandia,  New  Mexico 
Pueblo  of  Santa  Ana,  New  Mexico 
Pueblo  of  Santa  Clara,  New  Mexico 
Pueblo  of  Santo  Domingo,  New  Mexico 
Pueblo  of  Taos,  New  Mexico 
Pueblo  of  Tesuque,  New  Mexico 
Pueblo  of  Zia,  New  Mexico 
Puyallup  Tribe  of  the  Puyallup 

Reservation,  Washington 
Pyramid  Lake  Paiute  Tribe  of  the 

PyTamid  Lake  Reservation,  Nevada 
Quapaw  Tribe  of  Indians,  Oklahoma 
Quartz  Valley  Indian  Community  of  the 

Quartz  Valley  Reservation  of 

California 
Quechan  Tribe  of  the  Fort  Yuma  Indian 

Reservation,  California  &  Arizona 
Quileute  Tribe  of  the  Quileute 

Reservation,  Washington 
Quinault  Tribe  of  the  Quinault 

Reservation,  Washington 
Ramona  Band  or  Village  of  Cahuilla 

Mission  Indians  of  California 
Red  Cliff  Band  of  Lake  Superior 

Chippewa  Indians  of  Wisconsin 
Red  Lake  Band  of  Chippewa  Indians  of 

the  Red  Lake  Reservation,  Minnesota 
Redding  Rancheria,  California 
Redwood  Valley  Rancheria  of  Pomo 

Indians  of  California 
Reno-Sparks  Indian  Colony,  Nevada 
Resighini  Rancheria,  California 

(formerly  known  as  the  Coast  Indian 

Community  of  Yurok  Indians  of  the 

Resighini  Rancheria) 
Rincon  Band  of  Luiseno  Mission 

Indians  of  the  Rincon  Reservation, 

California 
Robinson  Rancheria  of  Pomo  Indians  of 

California 
Rosebud  Sioux  Tribe  of  the  Rosebud 

Indian  Reservation,  South  Dakota 
Round  Valley  Indian  Tribes  of  the 

Round  Valley  Reservation,  California 

(formerly  known  as  the  Covelo  Indian 

Community) 


Rumsey  Indian  Rancheria  of  Wintun 

Indians  of  California 
Sac  &  Fox  Tribe  of  the  Mississippi  in 

Iowa 
Sac  &  Fox  Nation  of  Missouri  in  Kansas 

and  Nebraska 
Sac  &  Fox  Nation.  Oklahoma 
Saginaw  Chippewa  Indian  Tribe  of 

Michigan,  Isabella  Reservation 
Salt  River  Pima-Maricopa  Indian 

Community  of  the  Salt  River 

Reservation,  Arizona 
Samish  Indian  Tribe,  Washington 
San  Carlos  Apache  Tribe  of  the  San 

Carlos  Reservation,  Arizona 
San  Juan  Southern  Paiute  Tribe  of 

Arizona 
San  Manual  Band  of  Serrano  Mission 

Indians  of  the  San  Manual 

Reservation,  California 
San  Pasqual  Band  of  Diegueno  Mission 

Indians  of  California 
Santa  Rosa  Indian  Community  of  the 

Santa  Rosa  Rancheria,  California 
Santa  Rosa  Band  of  Cahuilla  Mission 

Indians  of  the  Santa  Rosa  Reservation, 

California 
Santa  Ynez  Band  of  Chumash  Mission 

Indians  of  the  Santa  Ynez 

Reservation,  California 
Santa  Ysabel  Band  of  Diegueno  Mission 

Indians  of  the  Santa  Ysabel 

Reservation,  California 
Santee  Sioux  Tribe  of  the  Santee 

Reservation  of  Nebraska 
Sauk-Suiattle  Indian  Tribe  of 

Washington 
Sault  Ste.  Marie  Tribe  of  Chippewa 

Indians  of  Michigan 
Scotts  Valley  Band  of  Pomo  Indians  of 

California 
Seminole  Nation  of  Oklahoma 
Seminole  Tribe  of  Florida,  Dania,  Big 

Cypress,  Brighton,  Hollywood  & 

Tampa  Reservations 
Seneca  Nation  of  New  York 
Seneca-Cayuga  Tribe  of  Oklahoma 
Shakopee  Mdewakanton  Sioux 

Conmiunity  of  Minnesota  (Prior  Lake) 
Sheep  Ranch  Rancheria  of  Me-Wuk 

Indians  of  California 
Sherwood  Valley  Rancheria  of  Pomo 

Indians  of  California 
Shingle  Springs  Band  of  Miwok  Indians, 

Shingle  Springs  Rancheria  (Verona 

Tract),  California 
Shoalwater  Bay  Tribe  of  the  Shoalwater 

Bay  Indian  Reservation,  Washington 
Shoshone  Tribe  of  the  Wind  River 

Reservation,  Wyoming 
Shoshone-Bannock  Tribes  of  the  Fort 

Hall  Reservation  of  Idaho 
Shoshone-Paiute  Tribes  of  the  Duck 

Valley  Reservation,  Nevada 
Sisseton-Wahpeton  Sioux  Tribe  of  the 

Lake  Traverse  Reservation,  South 

Dakota 
Skokomish  Indian  Tribe  of  the 

Skokomish  Reservation,  Washington 


Skull  Valley  Band  of  Goshute  Indians  of 

Utah 
Smith  River  Rancheria,  California 
Snoqualmie  Tribe,  Washington 
Sobooa  Band  of  Luiseno  Mission 

Indians  of  the  Soboba  Reservation, 

California 
Sokaogon  Chippewa  Community  of  the 

Mole  Lake  Band  of  Chippewa  Indians, 

Wisconsin 
Southern  Ute  Indian  Tribe  of  the 

Southern  Ute  Reservation,  Colorado 
Spirit  Lake  Tribe,  North  Dakota 

(formerly  known  as  the  Devils  Lake 

Sioux  Tribe) 
Spokane  Tribe  of  the  Spokane 

Reservation,  Washington 
Squaxin  Island  Tribe  of  the  Squaxin 

Island  Reservation,  Washington 
St.  Croix  Chippewa  Indians  of 

Wisconsin,  St.  Croix  Reservation 
St.  Regis  Band  of  Mohawk  Indians  of 

New  York 
Standing  Rock  Sioux  Tribe  of  North  & 

South  Dakota 
Stockbridge-Munsee  Community  of 

Mohican  Indians  of  Wisconsin 
Sdllaguamish  Tribe  of  Washington 
Summit  Lake  Paiute  Tribe  of  Nevada 
Suquamish  Indian  Tribe  of  the  Port 

Madison  Reservation,  Washington 
Susanville  Indian  Rancheria,  California 
Swinomish  Indians  of  the  Swinomish 

Reservation,  Washington 
Sycuan  Band  of  Diegueno  Mission 

Indians  of  California 
Table  Bluff  Reservation — Wiyot  Tribe, 

California 
Table  Mountain  Rancheria  of  California 
Te-Moak  Tribes  of  Western  Shoshone 

Indians  of  Nevada  (Four  constituent 

bands:  Battle  Moimtain  Band;  Elko 

Band;  South  Fork  Band  and  Wells 

Band) 
Thlopthlocco  Tribal  Town,  Oklahoma 
Three  Affiliated  Tribes  of  the  Fort 

Berthold  Reservation,  North  Dakota 
Tohono  O'odham  Nation  of  Arizona 
Tonawanda  Band  of  Seneca  Indians  of 

New  York 
Tonkawa  Tribe  of  Indians  of  Oklahoma 
Tonto  Apache  Tribe  of  Arizona 
Torres-Martinez  Band  of  Cahuilla 

Mission  Indians  of  California 
Tule  River  Indian  Tribe  of  the  Tule 

River  Reservation,  California 
Tulalip  Tribes  of  the  Tulalip 

Reservation.  Washington 
Tunica-Biloxi  Indian  Tribe  of  Louisiana 
Tuolumne  Band  of  Me-Wuk  Indians  of 

the  Tuolumne  Rancheria  of  California 
Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 
Tuscarora  Nation  of  New  York 
Twenty-Nine  Palms  Band  of  Luiseno 

Mission  Indians  of  California 
United  Auburn  Indian  Community  of 

the  Auburn  Rancheria  of  California 
United  Keetoowah  Band  of  Cherokee 

Indians  of  Oklahoma 
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i: 


Upper  Lake  B 

Upper  Lake 
Upper  Sioux 

Upper  Sioux 
Upper  Skagit ' 

Washington 
Ute  Indian  Tribe 

Reservation, 
Ute  Mountain 

Reservation, 

Utah 
Utu  Utu  Gwaitu 

Benton  Paiute 
Walker  River 

River 
Wampanoag 

(Aquinnah)  o! 
Washoe  Tribe  o 

(Carson  Col 
Colony, 

Community 
White  Mountair 

Fort  Apache 

Wichita  and 

(Wichita, 

Oklahoma 
Winnebago 
Winnemucca 
Wyandotte  Trib  i 
Yankton  Sioux 
Yavapai-Apacht 

Verde  Indian 
Yavapai-Prescot  t 

Reservation 
Yerington  Paiut^ 

Colony  & 
Yomba  Shoshoi^e 

Reservation, 
Ysleta  Del  Sur 
Yurok  Tribe  of 

California 
Zuni  Tribe  of 

Mexico 


of  Pomo  Indians  of 
Rincheria  of  California 
Inc  ian  Community  of  the 
]  Reservation,  Minnesota 
In(  lian  Tribe  of 
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of  the  Uintah  &  Ouray 
Utah 

T  ibe  of  the  Ute  Moimtain 
C  olorado.  New  Mexico  & 

Paiute  Tribe  of  the 
Reservation,  California 
Paiute  Tribe  of  the  Walker 
Reserva  ion,  Nevada 
Tripe  of  Gay  Head 
Massachusetts 
Nevada  &  California 
Dresslerville 
WoodfoJ-ds  Community,  Stewart 
Washoe  Ranches) 
Apache  Tribe  of  the 
F  eservation,  Arizona 
/  ffiliated  Tribes 
Keefhi,  Waco  &  Tawakonie), 

Trib  5  of  Nebraska 
Infiian  Colony  of  Nevada 
of  Oklahoma 
ribe  of  South  Dakota 
Nation  of  the  Camp 
Reservation,  Arizona 
Tribe  of  the  Yavapai 
i^rizona 

Tribe  of  the  Yerington 
Canipbell  Ranch,  Nevada 
Tribe  of  the  Yomba 
P  levada 

P  ueblo  of  Texas 
t  le  Yurok  Reservation, 

th  J  Zuni  Reservation,  New 


'  Akhiok 
Community 
I  Cf^mmunity 
"  Akutan 


of 


Native  Entities  ^ithin  the  State  of 
Alaska  Recognised  and  Eligible  To 
Receive  Serviced  From  the  United 
States  Bureau  o  '  Indian  Affairs 

Village  of  Afogi  ak 

Native  Village 

Akiachak  Nativi  i 

Akiak  Native 

Native  Village 

Village  of  Alakakiuk 

Alatna  Village 

Native  Village 

Algaaciq  Native 

Allakaket  Villaj  e 

Native  Village 

Village  of  Anak  uvuk 

Yupiit  of  Andre  ifski 

Angoon  Commi  nity  Association 

Village  of  Anial 

Anvik  Village 

Arctic  Village 

Venetie  Trib 
Native  Village 
Asa'carsarmiut 

Village  of  Mo^intain 


(S 


Aleknagik 
Village  (St.  Mary's) 


Ambler 
Pass 


ee  Native  Village  of 
Government) 
Atka 
Tribe  (formerly  Native 
Village) 


cf 


Atqasuk  Village  (Atkasook) 

Village  of  Atmautluak 

Native  Village  of  Barrow  Inupiat 

Traditional  Government  (formerly 

Native  Village  of  Barrow) 
Beaver  Village 
Native  Village  of  Belkofski 
Village  of  Bill  Moore's  Slough 
Birch  Creek  Tribe  (formerly  listed  as 

Birch  Creek  Village) 
Native  Village  of  Brevig  Mission 
Native  Village  of  Buckland 
Native  Village  of  Cantwell 
Native  Village  of  Chanega  (aka  Chenega) 
Chalkyitsik  Village 
Village  of  Chefomak 
Chevak  Native  Village 
Chickaloon  Native  Village 
Native  Village  of  Chignik 
Native  Village  of  Chignik  Lagoon 
Chignik  Lake  Village 
Chilkat  Indian  Village  (Klukwan) 
Chilkoot  Indian  Association  (Haines) 
Chinik  Eskimo  Community  (Golovin) 
Native  Village  of  Chistochina 
Native  Village  of  Chitina 
Native  Village  of  Chuathbaluk  (Russian 

Mission,  Kuskokwim) 
Chuloonawick  Native  Village 
Circle  Native  Community 
Village  of  Clark's  Point 
Native  Village  of  Coimcil 
Craig  Conmiimity  Association 
Village  of  Crooked  Creek 
Curyung  Tribal  Council  (formerly 

Native  Village  of  Dillingham) 
Native  Village  of  Deering 
Native  Village  of  Diomede  (aka  Lnalik) 
Village  of  Dot  Lake 
Douglas  Indian  Association 
Native  Village  of  Eagle 
Native  Village  of  Eek 
Egegik  Village 
Eklutna  Native  Village 
Native  Village  of  Ekuk 
Ekwok  Village 
Native  Village  of  Elim 
Emmonak  Village 

Evansville  Village  (aka  Bettles  Field) 
Native  Village  of  Eyak  (Cordova) 
Native  Village  of  False  Pass 
Native  Village  of  Fort  Yukon 
Native  Village  of  Gakona 
Galena  Village  (aka  Louden  Village) 
Native  Village  of  Gambell 
Native  Village  of  Georgetown 
Native  Village  of  Goodnews  Bay 
Organized  Village  of  Grayling  (aka 

Holikachuk) 
Gulkana  Village 
Native  Village  of  Hamilton 
Healy  Lake  Village 
Holy  Cross  Village 
Hoonah  Indian  Association 
Native  Village  of  Hooper  Bay 
Hughes  Village 
Huslia  Village 

Hydaburg  Cooperative  Association 
Igiugig  Village 


Village  of  Uiamna 

Inupiat  Community  of  the  Arctic  Slope 

Iqurmuit  Traditional  Council  (formerly 

Native  Village  of  Russian  Mission) 
Ivanoff  Bay  Village 
Kaguyak  Village 
Organized  Village  of  Kake 
Kaktovik  Village  (aka  Barter  Island) 
Village  of  Kalskag 
Village  of  Kaltag 
Native  Village  of  Kanatak 
Native  Village  of  Karluk 
Organized  Village  of  Kasaan 
Native  Village  of  Kasigluk 
Kenaitze  Indian  Tribe 
Ketchikan  Indian  Corporation 
Native  Village  of  Kiana 
Agdaagvix  Tribe  of  King  Cove 
King  Island  Native  Conunimity 
Native  Village  of  Kipnuk 
Native  Village  of  Kivalina 
Klawock  Cooperative  Association 
Native  Village  of  Kluti  Kaah  (aka  Copper 

Center) 
Knik  Tribe 

Native  Village  of  Kobuk 
Kokhanok  Village 
New  Koliganek  Village  Council 

(formerly  Koliganek  Village) 
Native  Village  of  Kongiganak 
Village  of  Kotlik 
Native  Village  of  Kotzebue 
Native  Village  of  Koyuk 
Koyukuk  Native  Village 
Organized  Village  of  Kwethluk 
Native  Village  of  Kwigillingok 
Native  Village  of  Kwinhagak  (aka 

Quinhagak) 
Native  Village  of  Larsen  Bay 
Levelock  Village 

Lesnoi  Village  (aka  Woody  Island) 
Lime  Village 
Village  of  Lower  Kalskag 
Manley  Hot  Springs  Village 
Manokotak  Village 
Native  Village  of  Marshall  (aka  Fortima 

Ledge) 
Native  Village  of  Mary's  Igloo 
McGrath  Native  Village 
Native  Village  of  Mekoryuk 
Mentasta  Traditional  Council  (formerly 

Mentasta  Lake  Village) 
Metlakatla  Indian  Community,  Annette 

Island  Reserve 
Native  Village  of  Minto 
Naknek  Native  Village 
Native  Village  of  Nanwalek  (aka  English 

Bay) 
Native  Village  of  Napaimute 
Native  Village  of  Napeikiak 
Native  Village  of  Napaskiak 
Native  Village  of  Nelson  Lagoon 
Nenana  Native  Association 
New  Stuyahok  Village 
Newhalen  Village 
Newrtok  Village  ^ 

Native  Village  of  Nightmute 
Nikolai  Village 
Native  Village  of  Nikolski 
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Ninilchik  Village 

Native  Village  of  Noatak 

Nome  Eskimo  Community 

Nondalton  Village 

Noorvik  Native  Community 

Northway  Village 

Native  Village  of  Nuiqsut  (aka  Nooiksut) 

Nulato  Village 

Nunakauyarmiut  Tribe  (formerly  Native 

Village  of  Toksook  Bay) 
Native  Village  of  Nunapitchuk 
Village  of  Ohogamiut 
Village  of  Old  Harbor 
Orutsararmuit  Native  Village  (aka 

Bethel) 
Oscarville  Traditional  Village 
Native  Village  of  Ouzinkie 
Native  Village  of  Paimiut 
Pauloff  Harbor  Village 
Pedro  Bay  Village 
Native  Village  of  Perryville 
Petersbiu-g  Indian  Association 
Native  Village  of  Pilot  Point 
Pilot  Station  Traditional  Village 
Native  Village  of  Pitka's  Point 
Platinum  Traditional  Village 
Native  Village  of  Point  Hope 
Native  Village  of  Point  Lay 
Native  Village  of  Port  Graham 
Native  Village  of  Port  Heiden 
Native  Village  of  Port  Lions 
Portage  Creek  Village  (aka  Ohgsenakale) 
Pribilof  Islands  Aleut  Communities  of 

St.  Paul  &  St.  George  Islands 
Qagan  Tayagungin  Tribe  of  Sand  Point 

Village 
Rampart  Village 
Village  of  Red  Devil 
Native  Village  of  Ruby 
Village  of  Salamatoff 
Organized  Village  of  Saxman 
Native  Village  of  Savoonga 
Saint  George  Island(See  Pribilof  Islands 

Aleut  Communities  of  St.  Paul  &  St. 

George  Islands) 
Native  Village  of  Saint  Michael 
Saint  Paul  Island  (See  Pribilof  Islands 

Aleut  Communities  of  St.  Paul  &  St. 

George  Islands) 
Native  Village  of  Scammon  Bay 
Native  Village  of  Selawik 
Seldovia  Village  Tribe 
Shageluk  Nativeive  Village 
Native  Village  of  Shaktoolik 
Native  Village  of  Sheldon's  Point 
Native  Village  of  Shishmaref 
Native  Village  of  Shungnak 
Sitka  Tribe  of  Alaska 
Skagway  Village 
Village  of  Sleetmute 
Village  of  Solomon 
South  Naknek  Village 
Stebbins  Community  Association 
Native  Village  of  Stevens 
Village  of  Stony  River 
Takotna  Village 
Native  Village  of  Tanacross 
Native  Village  of  Tanana 
Native  Village  of  Tatidek 


Native  Village  of  Tazlina 

Telida  Village 

Native  Village  of  Teller 

Native  Village  of  Tetiin 

Central  Council  of  the  Tlingit  &  Haida 

Indian  Tribes 
Traditional  Village  of  Togiak 
Tuluksak  Native  Commimity 
Native  Village  of  Tuntutuliak 
Native  Village  of  Tununak 
Twin  Hills  Village 
Native  Village  of  Tyonek 
Ugashik  Village 
Umkumiute  Native  Village 
Native  Village  of  Unalakleet 
Qawalangin  Tribe  of  Unalaska 
Native  Village  of  Unga 
Village  of  Venetie  (See  Native  Village  of 

Venetie  Tribal  Government) 
Native  Village  of  Venetie  Tribal 

Government  (Arctic  Village  and 

Village  of  Venetie) 
Village  of  Wainwright 
Native  Village  of  Wales 
Native  Village  of  White  Moimtain 
Wrangell  Cooperative  Association 
Yakutat  Tlingit  Tribe 

(FR  Doc.  00-6064  Filed  3-10-00;  8:45  am] 
BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-^97.  25  U.S.C. 
§  2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Gaming  Compact  between  the  Flandreau 
Santee  Sioux  Tribe  and  the  State  of 
South  Dakota,  which  was  executed  on 
December  27,  1999. 

DATES:  This  action  is  effective  March  13, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  February  18,  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-6009  Filed  3-1O-O0;  8:45  am] 
BILUNG  CODE  431(M)2-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-1 10-0777-30-24-1  A;  HAGO-0145] 

Notice  Of  Avaiiabiilty  of  Draft 
Management  Plan/Environmental 
Impact  Statement  (DEIS)  for  the 
Cascade  Siskiyou  Ecological 
Emphasis  Area 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  Availability  of  Draft 
Management  Plan/Environmental 
Impact  Statement  (DEIS)  for  the  Cascade 
Siskiyou  Ecological  Emphasis  Area. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969  and  Section  202  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  a  Draft 
Management  Plan/Environmental 
Impact  Statement  (DEIS)  for  the  Cascade 
Siskiyou  Ecological  Emphasis  Area 
(CSEEA)  has  been  completed  for  a 
portion  of  the  Medford  District.  The 
DEIS  describes  and  analyzes  future 
options  for  managing  up  to  52,407  acres 
in  southern  Jackson  County,  Oregon. 
The  DEIS  address  boundary  issues 
associated  with  adjacent  BLM 
administered  land  in  California. 
Management  activity  specific  to  those 
lands  will  be  addressed  by  the  BLM 
Redding  Field  Office. 

Decisions  generated  during  this 
planning  process  will  partially 
supersede  and  supplement  interim  land 
use  allocations  and  management 
direction  for  the  CSEEA,  which  were 
analyzed  in  the  1 994  Medford  Resource 
Management  (RMP)  final  EIS  which  was 
approved  in  1995  in  the  Medford  RMP 
Record  of  Decision.  Major  issues  which 
are  addressed  include  ecosystem 
management  direction,  potential  use  of 
prescribed  fire,  motorized  recreation 
and  possible  off-highway-vehicle 
restrictions,  livestock  grazing  and 
vegetation  management  objectives  and 
expansion  of  existing  or  potential  Areas 
of  critical  Environmental  Concern. 

DATES:  Comments  will  be  accepted  until 
June  14,  2000. 

ADDRESSES:  Comments  should  be 
addressed  to:  Rich  Drehobl,  Field 
Manager,  Ashland  Resource  Area, 
Bureau  of  Land  Management,  Medford 
District  Office,  3040  Biddle  Road, 
Medford,  Oregon  97504. 

Comments,  including  names  and 
addresses,  will  be  available  for  public 
review.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
imder  the  Freedom  of  Information  Act, 
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tli 


hv 


so 


you  must  state 
beginning  of  yoi4r 
Such  requests  w 
extent  allowed 
SUPPLEMENTARY 
copies  of  the  DE 
contacting  Bill 
541/618-2384. 
available  on 
www.or.blm.^ 

Copies  are  al 
inspection  at  thf 
Southern  Orego 

Ashland,  OR 
Jackson  County 

Branch,  OR 
Siskiyou  County 

CA 

The  DEIS 
ranging  from  e: 
extraction  to 

A  public  mee 
proposal  on 
1  p.m.  in  the 
Union  at 
Additional 
if  there  is 

Public 
throughout  the 
Notice  of  Intent 
Federal  Registei 
Since  that  time 
public  meetings 
conducted  to 
solicit  comment^ 
comments 
process  have 

The  notice 
43  CFR  1610.5- 
and  43  CFR  161 
Areas  of  Critica 
Concern. 


is  prominently  at  the 
written  comment. 
11  be  honored  to  the 

law. 
NFORMATION:  Individual 
S  may  be  obtained  by 
Mocum  or  Lorie  List  at 
e  DEIS  is  also 
CD4ROM  and  at 


gov  'Medford. 


partici  )ation 


2000. 


Dated:  March  7 
Rich  Drehobl, 

Ashland  Field  Mchager. 
[FR  Doc.  00-6032 

BILLING  CODE  431 0-;  3-M 


DEPARTMENT 


Bureau  of  Lane 
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available  for 
following  locations: 
University  Library, 

library,  Ashland 

Library,  Yreka  Branch, 


analyzes  five  alternatives 
m  phasis  on  commodity 
em  jhasis  on  preservation. 
1  ,ng  will  be  held  on  the 
Sati  irday,  April  8,  2000,  at 
At  sna  Room/Stevenson 
Southfyn  Oregon  University. 

;s  will  be  considered 
sufficient  interest. 

has  occurred 
lanning  process.  A 
was  published  in  the 
on  August  27,  1999. 
I  everal  open  houses, 
and  field  tours  were 
information  and 
and  ideas.  Any 
presented  throughout  the 
considered, 
m^ets  the  requirements  of 
for  plan  amendments 
1.7-2  for  designations  of 
Environmental 


pDvide 


Medford  District. 
Filed  3-10-00;  8:45  ami 


OF  THE  INTERIOR 


Management 


[NV-93O-1430-E  J;  N-61406] 

Notice  of  Reality  Action:  Non- 
Competitive  Sale  of  Public  Land 

AGENCY:  Bureai  of  Land  Management. 
ACTION:  Non-Cc  mpetitive  Sale  of  Public 
Land  in  Lincoh  i  County,  Nevada. 


SUMMARY:  The 
in  Ash  Springs 
has  been 
for  sale  utilizi 
procedures,  at 
market  value 
Section  7  of  the 


lielc 


ow  listed  public  land 
Lincoln  County,  Nevada 
examined  and  found  suitable 
non-competitive 
ot  less  than  the  fair 
accordance  with 
ActofIune28,  1934, 


Ill 
III 


as  amended,  43  U.S.C.  315f  and  EO 
6910,  the  described  lands  are  hereby 
classified  as  suitable  for  disposal  under 
the  authority  of  Section  203  and  Section 
209  of  the  Act  of  October  21, 1976;  43 
U.S.C.  1713  and  1719. 
DATES:  On  or  before  April  27,  2000, 
interested  parties  may  submit  comments 
to  the  Assistant  Field  Manager,  Non- 
Renewable  Resources. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  L.  Drais,  Assistant 
Field  manager.  Nonrenewable 
Resources,  HC33,  BOX  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Finn,  Realty  Specialist,  at  the 
above  address  or  telephone  (775)  289- 
1849. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  parcel  of  land, 
situated  in  Lincoln  Coimty  is  being   ^ 
offered  as  a  direct  sale  to  Hi — Desert 
Springs,  LLC. 

Mount  Diablo  Meridian,  Nevada  ^ 

T.  6S.,R.  61  E., 
Section  6, 
Government  Lots  9  and  10 

Containing  11.79  acres  more  or  less. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 
In  the  event  of  a  sale,  conveyance  of  the 
available  mineral  interests  will  occur 
simultaneously  with  the  sale  of  the 
land.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
interests.  The  applicant  will  be  required 
to  pay  $50.00  nonreturnable  filing  fee 
for  the  conveyance  of  the  available 
mineral  interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  All  the  oil  and  gas  mineral  deposits 
in  the  land  subject  to  this  conveyance, 
including  without  limitation,  the 
disposition  of  these  substances  under 
the  mineral  leasing  laws.  Its  permittee, 
licensees  and  lessees,  the  right  to 
prospect  for,  mine  and  remove  the 
minerals  owned  by  the  United  States 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  This  reservation 
includes  all  necessary  and  incidental 
activities  conducted  in  accordance  with 
the  provisions  of  the  mineral  leasing 
laws  in  effect  at  the  time  such  activities 
are  undertaken,  including,  without 
limitation,  necessary  access  and  exit 
rights,  all  drilling,  underground,  or 
surface  mining  operation,  storage  and 
transportation  facilities  deemed 
necessary  and  authorized  under  the  law 


and  implementing  regulations.  Unless 
otherwise  provided  by  separate 
agreement  with  siuface  owner, 
permittee,  licenses  of  the  United  States 
shall  reclaim  disturbed  areas  to  the 
extent  prescribed  by  regulations  issued 
by  the  Secretary  of  the  Interior.  All 
cause  of  action  brought  to  enforce  the 
rights  of  the  surface  owmer  under  the 
regulations  above  referred  to  shall  be 
instituted  against  permittee,  licenses 
and  lessees  of  the  United  States,  and  the 
United  States  shall  not  be  liable  for  the 
acts  or  omissions  of  its  permittee, 
licensees  and  lessees. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  leasing  under  the  mineral 
leasing  laws.  This  segregation  will 
terminate  upon  issuance  ow  a  patent  or 
270  days  fi-om  the  date  of  this 
publication,  whichever  occiu-s  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  this  action 
to  the  Assistant  Field  Manager, 
Nonrenewable  Resources  at  the  address 
list  above.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  the  realty 
action.  In  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior.  The  Bureau 
of  Land  Management  may  accept  or 
reject  any  or  all  officer,  consumption  of 
the  sale  would  not  be  fully  consistent 
with  the  Federal  Land  Management  and 
Policy  Act  of  1976,  or  other  applicable 
laws.  The  lands  will  not  be  offered  for 
sale  until  at  least  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Dated:  March  1,2000. 
Gene  A.  Kolkman, 
Field  Manager. 
[FR  Doc.  00-6056  Filed  3-10-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-01 0-2000-1 610] 

Arizona  Strip  District  Resource  Plan: 
Intent  To  Amend 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  amend  the 

Arizona  Strip  Resource  Management 

Plan,  Arizona. 
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summary:  Pursuant  to  the  BLM  Planning 
Regulations  (43  CFR  1600)  this  notice 
advises  the  public  that  the  Arizona  Strip 
Field  Office,  Bureau  of  Land 
Management,  is  proposing  to  amend  the 
Arizona  Strip  Resource  Management 
Plan  to  establish  allowable  resource 
uses  on  the  Lee's  Ferry  Allotment.  This 
notice  supercedes  and  replaces  a 
previous  similar  notice  published  in  the 
Federal  Register  (Vol.  62,  No.  247,  page 
67401)  on  December  24,  1997.  hi 
accordance  with  43  CFR  part  4100.0-8 
"The  authorized  officer  shall  manage 
livestock  grazing  on  public  lands  imder 
the  principle  of  multiple  use  and 
sustained  yield,  and  in  accordance  with 
the  applicable  land  use  plans.  Land  use 
plans  shall  establish  allowable  resource 
uses  (either  singly  or  in  combination), 
related  levels  of  production  or  use  to  be 
maintained,  areas  of  use,  *   *   *".  The 
Biu-eau  of  Land  Management,  in 
cooperation  with  the  current  holder  of 
the  grazing  privileges  associated  with 
the  Lee's  Ferry  Allotment,  desires  to 
retire  some  or  all  of  the  associated 
grazing  privileges  in  order  to  enhance 
wilderness  values  and  to  alleviate 
conflicts  between  livestock  and 
recreation  use  in  the  Paria  River  Canyon 
corridor. 

The  main  issues  anticipated  in  this 
plan  amendment  are:  (1)  Potential 
impacts  on  recreational  opportunities; 
(2)  and  potential  impacts  on  the  socio- 
economics of  Coconino  County, 
Arizona. 

This  amendment  is  limited  to  the  area 
contained  within  the  Lee's  Ferry 
Allotment  on  the  Arizona  Strip. 

A  land  use  plan  amendment  and 
environmental  analysis  will  be  prepared 
for  the  subject  lands  by  an 
interdisciplinary  team  including  range, 
wildlife,  and  recreation  specialists. 

DATES:  Interested  parties  may  submit 
comments  to  the  Field  Manager  at  the 
address  shown  below  on  or  before  April 
12,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Seegmiller,  Arizona  Strip  Field  Office, 
Bureau  of  Land  Management,  345  E. 
Riverside  Drive,  St.  Geoi^e,  Utah  84790, 
(435)  688-3222  to  obtain  additional 
information  regarding  this  plan 
amendment.  Existing  land  use  plans  and 
maps  of  the  subject  area  are  available  for 
review  at  the  Interagency  Office  in  St. 
George,  Utah. 

Roger  G.  Taylor, 

Field  Manager. 

|FR  Doc.  00-6057  Filed  3-10-00;  8:45  ami 

BILLING  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Study  Recommending  a  Timblsha 
Shoshone  Tribal  IHomeland  In  and 
Around  Death  Valley  National  Park, 
Inyo  County,  California  and  Esmeralda 
and  Nye  Counties,  Nevada;  Notice  of 
Intent  To  Prepare  a  Legislative 
Environmental  Impact  Statement 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (P.L.  91-190)  and  the  California 
Desert  Protection  Act  (P.L.  103-433, 
Title  VII,  §  705),  the  National  Park 
Service  has  initiated  an  environmental 
impact  analysis  process  for  a  Secretarial 
Report  to  Congress  regarding  a  proposal 
to  establish  a  permanent  Timbisha 
Shoshone  Tribal  Homeland  in  and 
around  Death  Valley  National  Park. 
Furthermore,  regulations  created  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508)  provide  that  any  "proposal 
for  legislation"  must  be  accompanied  by 
an  envirorunental  impact  statement.  (42 
U.S.C.A.  section  4332(2)c.).  A 
Legislative  Environmental  Impact 
Statement  (LEIS)  is  an  abbreviated 
version  of  an  Environmental  Impact 
Statement  which  may  be  prepared  on  an 
expedited  timetable  to  ensure  proper 
consideration  in  Congressional  hearings 
and  deliberations. 

Background 

The  U.S.  Department  of  the  Interior 
(Department)  is  considering  the  transfer 
of  federal  lands  and  acquisition  of 
private  lands  to  be  held  in  trust  for  the 
Timbisha  Shoshone  Tribe.  The  transfers 
and  acquisitions  are  for  the  purposes  of 
creating  a  tribal  homeland  in  and 
around  Death  Valley  National  Park. 

The  initial  Notice  of  Scoping  was 
published  in  the  Federal  Register  on 
April  19.  1999  (V64,  N74,  PP19193- 
19194)  aimouncing  public  meetings  and 
other  scoping  activities  so  as  to  initiate 
an  environmental  impact  analysis 
process  for  the  Draft  Secretarial  Report 
to  Congress.  The  Secretary  of  the 
Interior's  draft  report.  The  Timbisha 
Shoshone  Tribal  Homeland-A  Draft 
Secretarial  Report  to  Congress  to 
Establish  a  Permanent  Tribal  Land  Base 
and  Related  Cooperative  Activities  was 
released  for  public  comment  in  May 
1999. 

Over  500  comments  were  received 
through  July  1999,  and  the  responses 
addressed  a  spectrum  of  regulatory, 
socio-economic  and  environmental 
issues.  On  September  20,  1999  the  Final 
Scoping  Siunmary  Document  was 
released  to  the  public  characterizing  the 
nature  of  public  response  and  comment 


letters  received  on  the  Draft  Secretarial 
Report. 

In  October  1999,  the  Department 
determined  that  the  National  Park 
Service  would  serve  as  the  lead  agency. 
The  Bureau  of  Land  Management, 
Bureau  of  Reclamation,  Bureau  of 
Indian  Affairs,  the  U.S.  Fish  and 
Wildlife  Service,  emd  Nye  County, 
Nevada  have  been  cooperators  to  this 
project. 

Alternatives 

In  addition  to  a  no-action  alternative, 
the  proposed  action  is  primarily  to 
recommend  that  Congress  authorize  the 
transfer  of  several  parcels  of  lands  as 
identified  in  the  Draft  Secretarial  Report 
currently  managed  by  NPS  and  BLM  in 
California  and  Nevada.  Authorization 
for  the  Department  to  expend 
appropriated  funds  for  the  purchase  of 
several  parcels  of  private  land  from 
willing  sellers  in  California  and  Nevada 
is  also  being  proposed.  All  transacted 
lands  would  be  taken  into  trust  for  the 
Timbisha  Shoshone  Tribe  by  the 
Secretary  of  the  Interior. 

For  Current  Information 

Written  communications  may  be 
addressed  to  the  Superintendent,  Death 
Valley  National  Park,  Post  Office  Box 
579,  Death  Valley,  California  92328.  For 
current  information  about  the  ongoing 
LEIS  effort,  please  contact:  Joan  DeGraff, 
Project  Manager,  (760)  255-«830,  or 
utilize  the  park  website  (www.nps.gov/ 
deva). 

Approval  Process 

The  Department  officials  responsible 
for  approval  are:  the  Assistant  Secretary 
Fish,  Wildlife  and  Parks;  the  Assistant 
Secretary  for  Land  and  Minerals 
Management;  and  the  Assistant 
Secretary  for  Indian  Affairs.  If  approved, 
the  proposal  would  subsequently  be 
submitted  by  the  Secretary  of  the 
Interior  to  Congress  for  consideration.  If 
enacted,  the  National  Park  Service 
officials  responsible  for  implementation 
would  be  the  Superintendent.  Death 
Valley  National  Park  and  the  Regional 
Director,  Pacific  West  Region;  as  well  as 
the  State  Directors,  Bureau  of  Land 
Management,  Nevada  and  California; 
the  Assistant  Secretary  for  Indian 
Affairs;  and  the  Bureau  of  Indian 
Affairs,  Central  California  Agency.  The 
draft  LEIS  is  expected  to  be  available  for 
public  review  in  spring,  2000.  At  this 
time  it  is  anticipated  that  the  final  LEIS 
will  be  completed  in  summer.  2000. 
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Dated:  March  6,  ^000. 
John  J.  Reynolds, 

Regional  Director. 
(FR  Doc.  00-6112 

BILUNG  CODE  4310-7«-P 
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iled  3-10-00;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Si  irvice 

General  Management  Plan/ 
Environmental  impact  Statement,  Glen 
Echo  Park,  Man  land;  Notice  of  intent 

In  accordance  with  Section  102(2)(c) 
of  the  National  i  nvironmental  Policy 
Act  of  1969,  the  NJational  Park  Service 
(NPS)  is  preparii  ig  an  Environmental 
Impact  Statemer  t  (EIS)  to  assess  the 
impacts  of  alterr  ative  management 
strategies  for  the  General  Management 
Plan  (GMP)  for  (  len  Echo  Park, 
Maryland,  whici  i  is  a  unit  within  the 
George  Washing  on  Memorial  Parkway. 

The  GMP/EIS  will  evaluate  a  range  of 
alternatives  whi  :h  address  cultural  and 
natural  resource :  protection, 
socioeconomic  c  oncems,  traffic 
circulation  and  '  isitor  use  and  will 
incorporate  find  ngs  from  studies 
prepared  on  trar  sportation  issues  and 
financial  aspect!  of  managing  the  park. 

Public  involve  ment  will  be  a  key 
component  in  pi  eparation  of  the 
General  Manage  nent  Plan  and 
Enviroimiental  I  mpact  Statement. 

NPS  held  a  pt  blic  scoping  meeting/ 
open  house  on  Jebruary  3,  1998  at  the 
Clara  Barton  Coi  nmunity  Center. 
Through  a  work  ihop  format,  the 
meeting  provide  d  an  overview  of  the 
planning  effort  i  nd  an  opportunity  for 
the  public  to  dis  cuss  their  concerns 
with  park  staff  a  nd  provide  oral  and 
written  commer  ts.  Those  unable  to 
attend  submitted  their  comments 
through  the  mail  or  over  the  Internet. 

The  draft  GMP  and  EIS  are  expected 
to  be  completed  and  available  for  public 
review  by  the  w  nter  of  2000.  After 
public  and  intei  igency  review  of  the 
comments  will  be 
i  final  GMP  and  EIS 
will  be  preparec  for  release  by  the 
summer,  2000,  which  will  be  followed 
by  a  record  of  di  icision.  The  responsible 
official  is  the  Re  gional  Director, 

Region,  National  Park 
comments  should  be 
submitted  to  th(  Superintendent  of 
George  Washin«  ton  Memorial  Parkway, 
c/o  Turkey  Run  Park,  McLean,  Virginia 
22101  or  via  e-riail  at 
GVVMP„Superi  ntendent@nps.gov. 

Joseph  M.  Lawlei , 

Acting.  Regional  i  director. 
|FR  Doc.  00-6113 

BILLING  CODE  4310-  tMU 


draft  document, 
considered  and 


National  Capita 
Service.  VVritter 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Saratoga  National  Historical  Park, 
Saratoga  County,  New  York;  Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement  and  Notice  of  Public 
Meetings 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(P.  L.91-109  section  102(c)),  the 
National  Park  Service  (NPS)  is  preparing 
an  Environmental  Impact  Statement 
(EIS)  for  the  Saratoga  National  Historical 
Park  (NHP),  located  in  the  towns  of 
Stillwater,  and  Saratoga,  Saratoga 
County,  New  York.  The  purpose  of  the 
EIS  is  to  assess  the  impacts  of 
alternative  management  strategies  that 
will  be  described  in  the  general 
management  plan  for  Saratoga  NHP.  A 
range  of  alternatives  will  be  formulated 
for  natural  and  cultural  resource 
protection,  visitor  use  and 
interpretation,  facilities  development, 
and  operations. 

The  NPS  will  hold  two  (2)  public 
meetings  during  the  week  of  March  27, 
2000  which  will  provide  an  opportunity 
for  public  input  into  the  scoping  for  the 
GMP/EIS.  On  Tuesday,  March  28,  2000 
at  4  p.m.,  a  meeting  will  be  held  at  the 
Stillwater  Commimity  Center, 
Community  Room,  19  Palmer  Street  in 
Stillwater,  New  York.  On  Wednesday, 
March  29  at  7:00  PM,  a  meeting  will  be 
held  at  the  Schuylerville  School 
Administration  Office,  18  Spring  Street 
(Route  29)  in  Schuylerville,  New  York. 
The  purpose  of  these  meetings  is  to 
obtain  both  written  and  verbal 
comments  concerning  the  future 
direction  and  development  of  Saratoga 
NHP.  Those  persons  who  wish  to 
comment  verbally  or  in  writing  or  who 
require  further  information  should 
contact  Doug  Lindsay,  Superintendent, 
Saratoga  NHP,  648  Route  32,  Stillwater, 
NY  12170.  (518)  664-9821. 

The  draft  GMP/EIS  is  expected  to  be 
completed  and  available  for  public 
review  in  late  2001.  After  public  and 
interagency  review  of  the  draft 
document  comments  will  be  considered, 
and  a  linal  EIS  will  be  prepared, 
followed  by  a  Record  of  Decision. 

Dated:  February  22,  2000. 
Douglas  Lindsay, 

Superintendent,  Saratoga  National  Historical 
Park. 
|FR  Doc.  00-6111  Filed  3-10-00;  8:45  am) 

BILLING  CODE  4310-Ga-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's 
Ecosystem  Roundtable  Issues 
Suticommittee  Meeting 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Ecosystem 
Roundtable  will  meet  to  discuss  the 
2001  proposal  solicitation  package, 
water  acquisition,  and  other  topics.  This 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to  the 
Ecosystem  Roundtable  or  may  file 
written  statements  for  consideration. 
DATES:  The  BDAC's  Ecosystem 
Roundtable  meeting  will  be  held  from 
9:30  am  to  12:00  pm  on  Thursday, 
March  30.  2000. 

ADDRESSES:  The  Ecosystem  Roundtable 
will  meet  at  the  Resources  Building, 
Room  1131,  1416  Ninth  Street, 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendv  Halverson  Martin,  CALFED  Bay- 
Delta  Program  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)' 653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  emd 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
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direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessciry  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  BDAC  provides  advice 
to  CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  armual 
workplans  to  implement  ecosystem 
restoration  projects  and  programs. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Program.  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  March  7.  2000. 
Kirk  Rodgers, 

Acting  Regional  Director,  Mid -Pacific  Region. 
[FR  Doc.  00-6038  Filed  3-10-00;  8:45  am] 
BILLING  CODE  4310-94-M 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  337-TA-429 

Certain  Bar  Clamps,  Bar  Clamp  Pads, 
and  Related  Packaging,  Display,  and 
Other  Materials;  Notice  of  Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  9,  2000,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  American  Tool 
Companies,  Inc.  of  Hoffinan  Estates, 
Illinois,  and  Petersen  Manufacturing 
Co.,  Inc..  of  De  Witt,  Nebraska.  A 
supplement  to  the  complaint  was  filed 
on  March  1,  2000.  The  complaint,  as 
supplemented,  alleges  violations  of 


section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  bar  clamps, 
bar  clamp  pads,  and  related  packaging, 
display,  and  other  materials  by  reason  of 
(a)  infi-ingement  of  claims  1,2,  19-23, 
37,  38,  40,  42,  46,  48,  67,  and  68  of  U.S. 
Letters  Patent  5,988,616,  (b) 
infringement  of  U.S.  Trademark 
Registration  Nos.  1,638,906  and 
2,063,062  and  (c)  misappropriation  of 
trade  dress,  the  threat  or  effect  of  which 
is  to  destroy  or  substantially  injure  an 
industry  in  the  United  States.  The 
complaint  also  alleges  that  there  exists 
an  industry  in  the  United  States  with 
respect  to  the  asserted  intellectual 
property. 

Tne  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 
ADDRESSES:  The  complaint,  as 
supplemented,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W.,  Room 
112,  Washington.  D.C.  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Goalwin,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 

Authority:  The  authority  for 
institution  of  this  investigation  is 
contained  in  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  and  in  section 
210.10  of  the  Commission's  Rules  of 
Practice  and  Procedure,  19  CFR  210.10 
(1998). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
March  6,  2000,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine: 

(a)  whether  there  .is  a  violation  of 
subsection  (a)(1)(B)  of  section  337  in  the 


importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  bar  clamps,  bar  clamp  pads,  and 
related  packaging,  display,  and  other 
materials  by  reason  of  infringement  of 
claims  1,  2,  19-23,  37,  38,  40,  42,  46.  48. 
67,  or  68  of  U.S.  Letters  Patent 
5,988,616,  and  whether  an  industry  in 
the  United  States  exists  as  required  by 
subsection  (a)(2)  of  section  337;  or 

(b)  whether  there  is  a  violation  of 
subsection  (a)(1)(C)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  bar  clamps,  bar  clamp  pads,  and 
related  packaging,  display,  and  other 
materials  by  reason  of  infringement  of 
U.S.  Trademark  Registration  Nos. 
1,638,906  or  2,063.062.  and  whether  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337; or 

(c)  whether  there  is  a  violation  of 
subsection  (a)(1)(A)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  bar  clamps,  bar  clamp  pads,  and 
related  packaging,  display,  and  other 
materials  by  reason  of  misappropriation 
of  trade  dress,  the  threat  or  effect  of 
which  is  to  destroy  or  substantially 
injure  an  industry  in  the  United  States. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 

American  Tool  Companies,  Inc..  2800 
West  Higgins  Road,  Hoffman  Estates. 
Illinois  60195 

Petersen  Manufacturing  Co.,  Inc..  108  S. 
Pear  St..  De  Witt,  Nebraska  68341 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Wolfcraft  GmbH,  Wolff-Strape.  D-56746 

Kempenich,  Germany 
Wolfcraft.  Inc..  P.O.  Box  687,  1222  W. 
Ardmore  Ave.,  Itasca,  IL  60143 

(c)  Anne  Goalwin.  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission.  500  E 
Street,  S.W..  Room  401-P,  Washington, 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-|419] 

In  the  Matter  of  Certain  Excimer  Laser 
Systems  for  Virion  Correction  Surgery 
and  Components  Ttiereof  and  Methods 
for  Performing  Such  Surgery;  Notice  of 
Final  Determination 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY 

the  U.S. 

Commission  ha  > 
section  337  of 
U.S.C.  1337, in 
investigation. 


Noticfe  is  hereby  given  that 
International  Trade 

found  no  violation  of 
Tariff  Act  of  1930.  19 
he  above-referenced 
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FOR  FURTHER 

Timothy  P. 
the  General 
Trade 

Washington,  D 
205-3152. 
concerning  the 
obtained  by 
(http://www 
impaired  persons 


INr  0RMAT10N  CONTACT: 

Moiiaghan,  Esq.,  Office  of 
Coi  nsel,  U.S.  International 
Commiss  on,  500  E  Street,  S.W., 
:.  20436,  telephone  202- 
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Commission  may  also  be 
ing  its  Internet  server 
usjtc.gov).  Hearing- 
are  advised  that 


information  on  this  matter  can  be 
obtained  by  contacting  the 
Conmiission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  on  March  1 , 
1999,  based  on  a  complaint  by  VISX, 
Inc.  ("VISX"),  64  FR  10016-17.  The 
respondents  named  in  the  investigation 
are  Nidek  Co.,  Ltd.,  Nidek  Inc.,  and 
Nidek  Technologies,  Inc  (herein 
collectively  "Nidek").  Complainant 
alleges  importation  and  sale  of  certain 
excimer  laser  systems  for  vision 
correction  surgery  that  infringe  claims 
of  U.S.  Letters  Patents  Nos.  4,718,418 
("the  '418  patent")  and  5,711,762  ("the 
'762  patent").  An  evidentiary  hearing 
was  held  from  August  18,  1999,  to 
August  27, 1999. 

On  December  6, 1999,  the  presiding 
administrative  law  judge  ("ALJ")  issued 
her  final  initial  determination  ("ID") 
finding  that  complainant  VISX  failed  to 
establish  the  required  domestic 
industry,  that  there  was  no  infringement 
of  any  claim  at  issue,  and  that  the  '762 
patent  was  invalid  and  unenforceable. 

VISX,  Nidek,  and  the  Commission 
investigative  attorneys  filed  petitions  for 
review  of  the  ID  on  December  17,  1999, 
and  on  December  27,  1999,  all  parties 
responded  to  each  other's  petitions  for 
review  of  the  ID.  On  February  2,  2000, 
the  Commission  determined  not  to 
review  the  ID's  findings  with  respect  to 
the  "418  patent  and  determined  to 
review  all  the  ID's  findings  with  respect 
to  the  '762  patent. 

Having  examined  the  record  in  this 
investigation,  including  the  briefs  and 
the  responses  thereto,  the  Commission 
determined  that  there  is  no  violation  of 
section  337.  More  specifically,  the 
Commission  found  no  infringement  of 
any  claim  at  issue  of  the  '762  patent  and 
no  domestic  industry  with  respect  to  the 
'762  patent.  The  Commission 
determined  to  take  no  position  on  the 
issues  of  the  validity  and  enforceability 
of  the '762  patent. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337,  and  sections 
210.45-210.51  of  the  Commission's 
Rules  of  Practice  and  Procedure,  19  CFR 
210.45-210.51. 

Copies  of  the  public  versions  of  the 
Commission  order  and  the  Commission 
opinion  in  support  thereof  are  or  will  be 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Conunission,  500  E 
Street  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000. 

Issued:  March  6,  2000. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  00-6080  Filed  3-10-00;  8:45  am) 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-388] 

Simplification  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Revised  schedule  for 
publication  of  report  for  the  subject 
investigation;  request  for  submissions. 

EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(O/TA&TA)  (202-205-2592);  Janis  L. 
Simmiers,  Attorney-Advisor  (202-205- 
2605);  or  Gil  Whitson,  Special  Assistant 
to  the  Director  (202-205-2602).  The  0/ 
TA&TA  fax  number  is  202-205-2616. 
These  officials  may  be  reached  via 
Internet  e-mail  at 
rosengarden@usitc.gov; 
jsummers@usitc.gov;  or 
gwhitson@usitc.gov,  respectively. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  om-  TDD 
terminal  on  202-205-1810.  Media 
representatives  should  contact  Margaret 
O'Laughlin,  Public  Affairs  Officer  (202- 
205-1819).  This  notice,  and  other 
notices  published  pursuant  to  section 
332(g)  of  the  Tariff  Act  of  1930,  can  be 
obtained  ft-om  the  ITC  Internet  web 
server:  http://www.usitc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation.  Simplification  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  on  November  5, 1997, 
following  receipt  of  a  letter  of  request 
seeking  the  Conamission's  report  by  July 
13,  2000.  Subsequently,  on  February  25, 
1998,  the  Commission  issued  a  revised 
schedule  for  the  subject  investigation; 
on  March  25,  1999,  the  Commission 
issued  a  schedule  for  public  comment  in 
conjunction  with  the  investigation,  with 
a  closing  date  of  June  30, 1999,  for  such 
submissions.  That  revised  work 
schedule  calls  for  the  publication  of  the 
Commission's  report  in  the  subject 
investigation  by  February  28,  2000, 
following  an  avaluation  of  the 
comments  received. 

The  Commission  has  determined  that 
additional  time  should  be  devoted  to 
preparing  its  report.  Accordingly,  the 
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Commission  is  again  revising  the 
schedule  in  this  investigation  with 
respect  to  the  publication  of  its  final 
report,  and  announces  that  the  report 
will  be  issued  by  June  30,  2000.  Ui 
addition,  after  examining  the  volume 
and  nature  of  the  comments  received, 
and  following  discussions  with  the 
Congressional  committees  concerned, 
the  Commission  has  decided  that  a 
public  hearing  in  the  subject 
investigation  will  not  be  conducted,  in 
order  to  allow  the  maximum  time  for 
work  on  its  final  report.  The  final  report 
in  the  investigation  will  set  forth  the 
proposed  legal  provisions  of  a 
simplified  tariff  schedule;  statistical 
annotations  and  notes  would  be 
separately  considered  for  subsequent 
addition  by  the  Committee  for  Statistical 
Aimotation  of  Tariff  Schedules  (the  so- 
called  "484(f)  Committee")  pursuant  to 
section  484(f)  of  the  Tariff  Act  of  1930. 

In  order  to  assist  in  that  statistical 
review,  the  484(f)  Committee  requests 
the  submission  of  written  comments 
regarding  the  desirability  of  and 
possible  procedures  for  "sunsetting"  10- 
digit  statistical  annotations  to  the  HTS, 
in  particular  with  respect  to  an 
appropriate  period  of  time  (such  as  5 
years)  after  which  each  annotation 
might  be  reviewed  and/or  deleted  from 
the  schedule.  Interested  persons  or 
entities  are  invited  to  file  comments 
concerning  a  possible  "sunset" 
guideline;  such  comments  should  be 
general  in  nature,  rather  than  being 
focused  on  particular  statistical 
categories.  Written  statements  should  be 
filed  as  quickly  as  possible,  and  follow- 
up  statements  are  permitted;  but  all 
statements  must  be  received  at  the 
Commission  by  the  close  of  business  on 
April  3,  2000,  in  order  to  be  considered 
and  made  part  of  the  record. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  marked  "Confidential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  section  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  persons.  All 
submissions  should  be  addressed  to  the 
Office  of  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

Questions  regarding  the  investigation 
can  be  directed  to  the  staff  members 


listed  above,  and  documents  concerning 
the  subject  investigation  have  been 
placed  on  the  Commission's  web  site  for 
inspection  and/or  downloading.  Printed 
copies  of  documents  and  submissions 
have  been  placed  in  the  Secretary's 
docket  section  for  inspection  and 
copying. 

By  order  of  the  Commission. 

Issued:  March  7,  2000. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-6082  Filed  3-10-00;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-377  (Review)] 

Internal  Combustion  Industrial  Forklift 
Trucks  From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Revision  of  the  schedule  of  a 
full  five-year  review  concerning  the 
antidumping  duty  order  on  internal 
combustion  industrial  forklift  trucks 
from  Japan. 

EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  27,  1999  (64  FR  46952), 
the  Commission  published  a  notice  in 
the  Federal  Register  scheduling  a  full 
five-year  review  concerning  the 
antidumping  duty  order  on  internal 
combustion  industrial  forklift  trucks 
ft-om  Japan.  On  February  4,  2000  (65  FR 
5660),  the  Commission  published  a 
notice  in  the  Federal  Register  revising 
this  schedule.  This  revised  schedule 
provided  for  the  Commission  to  make 
its  final  release  of  information  on  March 
9,  2000,  and  the  parties'  final  comments 
were  due  on  March  13,  2000.  In  order 
to  accommodate  the  late  submission  of 


questionnaire  data  obtained  from  a 
domestic  producer  pursuant  to  a 
stipulated  order  regarding  an 
administrative  subpoena  issued  by  the 
Commission  on  January  4,  2000,  the 
February  4,  2000,  schedule  is  further 
revised. 

The  Commission's  new  schedule  for 
the  review  is  as  follows:  The 
Commission  will  not  collect  any 
additional  information  after  March  10, 
2000,  and  will  make  its  final  release  of 
information  to  the  parties  on  or  about 
March  10,  2000;  and  final  party 
comments  are  due  on  March  15,  2000. 

For  further  information  concerning 
the  review,  see  the  Commission's 
notices  cited  above  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  F  (19  CFR  part  207). 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930:  this  notice  is  published  pursuant  to 
sections  201.35  and  207.62  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  March  7,  2000. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  00-6083  Filed  3-10-00:  8:4.';  am) 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Anitrust  Division 

United  States  of  America  v.  Miller 
Industries,  Inc.,  Miller  Industries 
Towing  Equipment,  Inc.,  and  Chevron, 
Inc.,  No.  1:00CV00305  (D.D.C.,  Filed 
February  17,  2000);  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16{b)-(h),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 
Miller  Industries,  Inc..  Miller  Industries 
Towing  Equipment,  Inc.,  and  Chevron, 
Inc.,  No.  1:00CV00305.  On  Februar)'  17. 
2000,  the  United  States  filed  a 
Complaint  alleging  that  the  acquisition 
by  Miller  Industries,  Inc.  on  September 
2,  1996,  of  all  the  issued  and 
outstanding  capital  stock  of  its 
competitor  Vulcan  Equipment,  Inc.,  a 
Mississippi  corporation,  and  the 
acquisition  by  Miller  Industries.  Inc.  on 
December  5.  1997,  of  all  the  issued  and 
outstanding  capital  stock  of  its 
competitor  Chevron,  Inc.,  a 
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Pennsylvania  c 
Section  7  of  the 
as  amended,  13 
Final  Judgment, 
at  the  same  time 
would  require 
and  its  wholly 
Miller  Industriefc 
Inc.,  and  Chevn  n 
jesti  ig 

ID 


M 


f  ve 
equipmi  nt 


Stip  il 


anyone  requ 
license,  at  unit 
exceed  specifie( 
one  or  more  of 
vehicle 

the  Department 
acquisitions  of 
equipment  assefc 
value  that 
Stipulation  pro\ 
licenses  to  beco  ne 
(10)  days  follow  ing 
Stipulation  witJ 
Complaint, 
Judgment,  and 
Statement  are  ayai 
the  Department 
Washington,  D.i 
Seventh  Street, 
be  obtained 
of  a  copying  fee 
Clerk  of  the  Uni|ed 
for  the  District 

Public  comment 
sixty  days  of  tht 
Such  comments 
will  be  published 
Register  and 
Comments  shou 
Jean  Moltenbrej 
Force,  Antitrust 
Justice,  Suite 
NW,  Washingti 
(telephone:  (202!) 


upon 


c  rporation,  violated 
Clayton  Antitrust  Act, 
U.S.C.  18.  The  proposed 
filed  with  a  Stipulation 
as  the  Complaint, 
iller  Industries,  Inc. 
c^wned  subsidiaries 
Towing  Equipment, 
Inc.,  to  grant  to 
it  a  non-exclusive 
yalties  that  are  not  to 
amounts,  under  any 
towing  and  recovery 
patents,  and  to  notify 
of  Justice  prior  to  future 
t  Dwing  and  recovery 
or  patents  having  a 
3  $5  million.  The 
ides  for  these  patent 
available  within  ten 
the  filing  of  the 
the  Court.  Copies  of  the 
ation,  proposed  Final 
Cfompetitive  Impact 
lable  for  inspection  at 
af  Justice  in 

in  Room  207,  325 
^fW,  where  copies  may 
request  and  payment 
and  at  the  Office  of  the 
States  District  Court 
Columbia. 


30  3 


to  1 


pajU 


It  is  stipulatec 
undersigned 
attorneys,  as  fol 

(1)  The  Court 
subject  matter  o 
each  of  the  part 
this  action  is 

(2)  The  partiei 
Judgment  in  the 
may  be  filed  an< 
upon  the  motioi 
the  Court's  own 
after  complianci 
of  the  Antitrust 
Penalties  Act,  1 
further  notice  tc 
proceedings, 
not  withdrawn 
do  at  any  time 
proposed  Final 
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is  invited  within 
date  of  this  notice, 
and  responses  thereto, 

in  the  Federal 

with  the  Court, 
d  be  directed  to  Mary 
Chief,  Civil  Task 
Division,  Department  of 
,  325  Seventh  Street. 
,  DC.  20530 
616-5935) 


Rebecca  P.  Dick, 

Director  of  Civil  N^n-Merger  Enforcement. 

Stipulation 


by  and  between  the 
es,  by  their  respective 
ows: 

las  jurisdiction  over  the 
this  action  and  over 
hereto,  and  venue  of 
in  this  Court. 


IBS 


proper 

stipulate  that  a  Final 
form  hereto  attached 
entered  by  the  Court, 
of  any  party  or  upon 
motion,  at  any  time 
with  the  requirements 
Procedures  and 
U.S.C.  16,  and  without 
any  party  or  other 
provided  that  plaintiff  has 
its  consent,  which  it  may 
bpfore  entry  of  the 
udgment  by  serving 


notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

(3)  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  its 
entry  by  the  Court,  or  until  expiration  of 
time  for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  shall,  from  the  date  of 
the  signing  of  this  Stipulation,  comply 
with  all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Court.  As  part  of  this 
compliance,  defendants  shall  not  assign, 
transfer  interest,  or  take  any  action, 
direct  or  indirect,  that  will  impede  or 
impair  the  value  or  ownership  rights  of 
th"  '737,  '147.  '509.  '609,  and  '623 
Patents  (as  those  terms  are  defined  in 
the  proposed  Final  Judgment)  before  the 
proposed  Final  Judgment  shall  be 
effective. 

(4)  Pursuant  to  Section  IV  of  the 
proposed  Final  Judgment.  Defendants 
shall  offer  to  any  requesting  third  party 
a  license  or  licenses,  the  terms  of  which 
shall  comply  with  the  terms  set  forth  in 
the  proposed  Final  Judgment  and 
Exhibits  A  and  B  thereof;  provided, 
however,  that  if  the  proposed  Final 
Judgment  has  not  been  entered  because 
Plaintiff  has  withdrawn  its  consent  or 
the  time  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment  has  expired,  then  the 
license(s)  shall  terminate  effective  upon 
withdrawal  of  consent  of  expiration  of 
time  for  appeals.  As  provided  in 
Exhibits  A  and  B,  licensees  shall  have 
the  right  to  sell  at  any  time  products 
made  within  60  days  of  termination 
caused  by  the  withdrawal  of  the 
Plaintiffs  consent  or  by  the  Court's 
declining  to  enter  the  proposed  Final 
Judgment. 

(5)  Within  ten  (10)  days  of  its  filing  of 
the  proposed  Final  Judgment  and  every 
thirty  days  thereafter  until  entry  of  the 
Final  Judgment,  defendants  shall 
provide  Plaintiff  an  affidavit  setting 
forth  the  name,  address,  and  telephone 
number  of  each  person  who,  at  any  time 
after  the  period  covered  by  the  last  such 
report,  made  an  offer  to  license, 
expressed  an  interest  in  licensing, 
entered  into  negotiations  to  license,  or 
was  contacted  or  made  an  inquiry  about 
licensing  the  '737,  '147,  '509,  '609,  or 
'623  Patents,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period. 

(6)  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  WTiting  by  the  parties  and  submitted 
to  the  Court. 

(7)  In  the  event  Plaintiff  withdraws  its 
consent,  as  provided  in  paragraph  (2) 


above,  or  in  the  event  that  the  Court 
declines  to  enter  the  proposed  Final 
Judgment  pursuant  to  this  Stipulation, 
the  time  has  expired  for  all  appeals  of 
any  Court  ruling  declining  entiy  of  the 
proposed  Final  Judgment,  and  the  Court 
has  not  otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

(8)  Defendants  represent  that  the 
licenses  ordered  in  the  proposed  Final 
Judgment  can  and  will  be  made,  and 
that  defendants  will  later  raise  no 
claims  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  licensing  provisions 
contained  therein. 

For  plaintiff  United  States  of  America: 
Susan  L.  Edelheit, 
D.C.  Bar  No.  250  720,  Assistant  Chief  Civil 

Task  Force  Antitrust  Division,  U.S. 

Department  of  Justice.  Suite  300,  325  7  th 

Street,  NW,  Washington,  D.C.  20530,  (202) 

514-5038. 

Date  Signed:  February  16,  2000. 

For  Miller  Industries,  Inc.,  Miller 
Industries  Towing  Equipment,  Inc.,  and 
Chevron,  Inc. 
C.  Loring  Jetton,  Jr.. 
(202)  663-6738,  D.C.  Bar  No.  083766 
John  Q.  Rounsaville,  Jr., 
(202)  663-6328,  D.C.  Bar  No.  162305 
William  F.  Adkinson,  Jr., 
(202)  663-6530,  D.C.  Bar  No.  411922 
Wilmer,  Cutler  &  Pickering,  2445  M  Street. 
NW,  Washington,  DC  20037. 

Date  Signed:  February  16,  2000. 
Frank  Madonia, 
Executive  Vice  President  and  General 

Counsel,  Miller  Industries,  Inc.,  8503 

Hilltop  Drive,  Ooltewah,  TN  37363— 0120, 

(423)238-4171. 

Date  Signed:  February  16,  2000. 

Stipulation  Approved  for  Filing: 
Ordered  this day  of         ,  2000. 

United  States  District  Judge 

Final  Judgment 

Whereas,  Plaintiff,  the  United  States 
of  America  ("United  States"),  having 
filed  its  Complaint  in  this  action,  and 
Plaintiff  and  Defendants,  Miller 
Industries.  Inc.  and  its  wholly-owned 
subsidiaries  Miller  Industries  Towing 
Equipment.  Inc.,  and  Chevron.  Inc.  (any 
one  or  more  of  which  may  be  referred 
to  as  "Miller  Industries"),  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
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party  with  respect  to  any  issue  of  law 
or  fact  herein; 

And  Whereas  Defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  Whereas  the  essence  of  this  Final 
Judgment  is  the  prompt  and  certain 
licensing  of  specified  patents  to  one  or 
more  third  parties; 

And  whereas  Defendants,  as  alleged 
in  the  Complaint,  as  owners  of  all  right, 
title,  and  interest  in  the  L-Arm  Patent 
(defined  below),  acquired  all  of  the 
capital  stock  of  Vulcan  International, 
Inc.,  including  all  right,  title,  and 
interest  in  the  Vulcan  Improvement 
Patents  (defined  below),  and  thereafter 
acquired  all  of  the  capital  stock  of 
Chevron,  Inc.,  including  all  right,  title 
and  interest  in  the  Independent  Wheel 
Lift  Patent  and  the  Backsaver  Patent 
(defined  below): 

And  whereas  licensing  of  the 
specified  patents  is  necessary  to  remedy 
the  loss  of  competition  resulting  from 
Defendants'  acquisition  of  control  of 
competitors'  assets  as  alleged  in  the 
Complaint; 

And  whereas  Plaintiff  takes  no 
position  as  to  the  validity  or 
enforceability  of  the  patents  at  issue  or 
as  to  whether  they  are  or  have  been 
infringed  by  any  third  parties,  and 
Plaintiff  and  Defendants  agree  that  this 
Final  Judgment  shall  have  no  impact 
whatsoever  on  any  adjudication 
concerning  the  validity  or  enforceability 
of  the  patents  at  issue  or  any  other 
patents  assigned  to  or  owned  by 
Defendants; 

And  whereas  Defendants  have 
represented  to  Plaintiff  that  Miller 
Industries  is  the  owrner  of  the  patents  at 
issue,  that  the  licensing  and  other  terms 
and  conditions  ordered  herein  can  and 
will  be  accomplished,  and  that 
Defendants  will  later  raise  no  claims  of 
hardship  or  difficulty  as  grounds  for 
asking  the  Court  to  modify  any  of  the 
provisions  contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

I. 

Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
Defendants,  as  hereinafter  defined, 
under  Section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 


n. 

Definitions 

As  used  in  this  Final  Judgment: 

A.  "Miller  Industries"  shall  mean  one 
or  more  of  Miller  Industries,  Inc.,  a 
Termessee  corporation  headquartered  in 
Ooltewah,  TN.  and  tits  wholly-owned 
subsidiaries  Miller  Industries  Towing 
Equipment,  Inc.,  a  Delaware  corporation 
headquartered  in  Ooltewah,  TN,  and 
Chevron,  Inc.,  a  Pennsylvania 
corporation  headquartered  in  Mercer, 
PA,  and  their  successors,  assigns, 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  directors,  officers, 
managers,  agents,  and  employees. 

B.  "Produce, "  "Producing,"  or 
"Production"  shall  mean  to 
manufacture,  make,  have  made,  import 
into  the  United  States,  use,  offer  to  sell, 
sell  or  otherwise  dispose  of 

C.  "The  '737  Patent"  (commonly 
referred  to  as  the  "  L-Arm  Patent")  shall 
mean  United  States  Patent  Number 
4,836,737  and  all  continuations, 
continuations-in-part,  and  divisions  or 
reissues  thereof,  if  any. 

D.  "The  '623  Patent"  shall  mean 
United  States  Patent  Number  4,637,623 
and  all  continuations,  continuations-in- 
peirt,  and  divisions  or  reissues  thereof,  if 
any. 

E.  "The  '509  Patent "  shall  mean 
United  States  Patent  Number  4,798,509 
and  all  continuations,  continuations-in- 
part,  and  divisions  or  reissues  thereof,  if 
any. 

F.  "The  '147  Patent"  (commonly 
referred  to  as  the  "Independent  Raise- 
and-Lower  Patent")  shall  mean  United 
States  Patent  Number  5.061,147  and  all 
continuations,  continuations-in-part, 
and  divisions  or  reissues  thereof,  if  any. 

G.  "The  '609  Patent"  (commonly 
referred  to  as  the  "Backsaver  Patent") 
shall  mean  United  States  Patent  Number 
5,628,609  and  all  continuations, 
continuations-in-part,  and  divisions  or 
reissues  thereof,  if  any. 

H.  The  "Century  Design"  shall  mean 
Miller  Industries'  wheel  lift  designs 
depicted  in  the  engineering  drawings 
attached  as  Exhibit  D  and  E  and  which 
are  embodied  in  Century  Model  Nos. 
124002217  and  12400221,  currently 
being  marked  by  Miller  Industries  in  the 
United  States,  as  well  as  the  wheel  lift 
designs  incorporated  in  the  previously 
marketed  Century  Model  Nos. 
124001824  and  124001825. 

I.  "The  Improvement  Patents" 
(commonly  referred  to  as  the  "Vulcan 
Improvement  Patents,"  covering  such 
items  as  the  horizontal  and  vertical 
"pivot"  L-arm  features)  shall  mean  the 
'623  Patent  and  the  '509  Patent. 


J.  The  "Licensed  Claims  of  the 
Improvements  Patents"  shall  mean 
Claims  1-3,  6-10, 12,  15. 17, 18.  20  and 
22  of  the  '623  Patent  and  Claims  1,  4- 
9, 11-14  and  16-19  of  the  '509  Patent. 
The  Licensed  Claims  include  such 
features  as  the  horizontal  and  vertical 
"pivot"  of  the  L-arm. 

K.  The  "Unlicensed  Claims  of  the 
Improvements  Patents"  shall  mean 
Claims  4,  5,  11,  13-14,  16,  19  or  21  of 
the  '623  Patent  and  Claims  2,  3, 10  or 
15  of  the  '509  Patent.  The  Unficensed 
Claims  of  the  Improvement  Patents 
embody  the  following  features  of  the 
Improvement  Patents:  (1)  the  vertical 
locking  pin  device;  (2)  the  elongated 
curved  wheel  retainer  plate  (sometimes 
referred  to  as  "the  Scoop");  and  (3)  the 
wheel  lift  receiver  placed  completely 
above  the  cross-bar.  The  act  of 
Producing  products  containing  (a)  a 
horizontal  locking  pin  device,  (b)  a 
vertical  alignment  pin  on  the  receiver 
used  in  combination  with  a  horizontal 
locking  pin  device,  or  (c)  two  flat 
surfaces  joined  together  to  form  the 
wheel  retainer  plate,  or  any  combination 
of  (a),  (b),  or  (c),  by  a  licensee  under  the 
Licensed  Claims  of  the  Improvement 
Patent  shall  not  constitute  an 
infringement  of  any  of  the  Unlicensed 
Claims  of  the  Improvement  Patents. 

m. 

Applicability 

The  provisions  of  this  Final  Judgment 
apply  to  Miller  Industries,  its  successors 
and  assigns  (including  any  transferee  or 
assignee  of  any  ownership  rights  to, 
control  of,  or  ability  to  license  the 
patents  referred  to  in  this  Final 
Judgment),  its  subsidiaries,  affiliates, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

IV 

Licensing  of  Patents 

A.  Beginning  no  later  than  ten  (10) 
business  days  after  the  filing  pursuant  to 
15  U.S.C.  16(b)  of  this  Final  Judgment, 
Miller  Industries  shall  offer  to  any  third 
party  a  non-exclusive  license  in  the 
form  attached  hereto  as  Exhibit  A  (with 
the  exception  of  licenses  that  include 
the  Improvement  Patents)  or  Exhibit  B 
(for  licenses  that  include  the 
Improvement  Patents)  under  the 
following  patents  subject  to  license  fees 
not  to  exceed  the  corresponding  stated 
amount  per  unit: 
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Patent(s)  to 


te  licensed 


3f  the  Improve- 


737  Patent  

•147  Patent  

'609  Patent  

Licensed  Claims 
menl  Patents   . 

737  Patent  &  i47  Patent.  To- 
gether   

737   Patent  & 
gether  

737  Patent  &  Licensed 
the  Improvemeit 
gether 


e09  Patent,  To- 


Maximum  Unit 


the  event  of  the 
covered  patent 


ordered  by  this 
Industries  shall 


accountant  fron 


licensee  reports 
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Claims  of 
Patents,  To- 


Unit  li- 
cense fee 
not  to  ex- 
ceed 


125.00 
150.00 
150.00 

150.00 

175.00 

175.00 

175.00 


The  Maximum  Jnit  License  Fee  shall  be 
adjusted  up  or  c  own  annually  in 
accordance  witl  i  the  change  in  the  U.S. 
Department  of  I  abor  Producer  Price 
Index  for  Finished  Goods. 

B.  Such  licenites  shall  be  available  for 
the  life  of  the  li(  lensed  patent.  The 


License  Fee  for  a  license 


covering  more  t  lan  one  patent  shall,  in 


expiration  of  any 
be  modified  to  reflect 
the  Maximum  I  nit  License  Fee  for  the 
remaining  licen  sed  patent  or  patents. 
The  terms  of  Ex  libit  A  or  Exhibit  B  may 
be  modified  up(  m  consent  of  both 
parties  to  the  lit  ense. 
C.  In  accomp  ishing  the  licensing 
Section  IV,  Miller 
retain  the  services  of  an 


Independent  At  ditor  (a  certified  public 


a  firm  of  good 


standing)  who  s  lall  collect  from  each 


and  royalty  payments  as 


required  by  eac  i  license  agreement 
made  pursuant  o  this  Final  Judgment. 
Miller  Industrie  s  shall  instruct  the 
Independent  Ai  ditor  to  provide  Miller 
Industries  no  m  are  frequently  than  on  a 
quarterly  basis  he  aggregate  dollar 
amount  of  royal  ty  payments  collected 
under  each  cate  ^ory  of  license  set  forth 
in  Paragraph  A  lereof.  together  with  a 
report  stating  tli  e  name  of  each  licensee 
making  royalty  payments  and  the 
aggregate  numb  ;r  of  units  of  licensed 
products  report  td  by  all  licensees  for 
that  period.  Mi!  ler  Industries  shall 
instruct  the  Ind  ;pendent  Auditor  not  to 
provide  or  disc  ose  any  information  or 
allow  Miller  Industries 
(  number  of  units  of 
licensed  produ<  ts  produced  by  any 
particular  licen  ;ee,  but  may  permit  the 
Independent  A\  idit  to  disclose  to  it  facts 
that  constitute  j  rounds  for  material 
breach  under  th  e  terms  of  the  license. 

D.  Any  existi;  ig  licensee  of  any  one  or 
more  of  the  '14:  ,  509,  609.  '623  or  '737 
Patents  may  ele  :t  to  modify  its  existing 
license  to  any  s  ich  patent  by 
substituting  the  terms  and  conditions  of 


data  that  woulc 
to  determine  th 


the  licenses  available  pursuant  to  this 
Section  IV  on  thirty  (30)  days'  written 
notice  to  Miller  Industries. 

In  accomplishing  the  licensing 
ordered  by  this  Section  FV,  Miller 
Industries  promptly  shall  make  known, 
bv  usual  and  customary  means,  the 
availability  of  the  licenses,  including 
mailing  within  ten  (10)  days  of  filing 
pursuant  to  15  U.S.C.  16(b)  of  this  Final 
Judgment  notices  of  the  available 
licenses  in  the  form  of  Exhibit  C  along 
with  copies  of  this  Final  Judgment  to  all 
firms  known  to  it  that  manufacture  tow 
trucks,  car  carriers,  or  similar  towing 
and  recovery  vehicles.  Miller  Industries 
shall  provide  any  person  making  an 
inquiry  regarding  a  possible  license 
with  a  copy  of  this  Final  Judgment, 
including  all  exhibits  thereto.  At 
Plaintiffs  request,  Miller  Industries 
shall  furnish  to  Plaintiff  copies  of  any 
executed  licenses  made  pursuant  to  this 
Section  FV. 

F.  Miller  Industries  shall  retain  the 
services  of  a  Designated  Expert,  to  be 
selected  by  Plaintiff  in  its  sole 
discretion,  who  shall,  at  the  request  of 
any  existing  or  prospective  Licensee  of 
the  Improvement  Patents  (hereafter 
"Licensee"),  determine  whether  a 
proposed  design  is  an  "Approved 
Proposed  Design."  A  proposed  design 
shall  be  an  Approved  Proposed  Design 
if  it  falls  within  the  Licensed  Claims  of 
the  Improvement  Patents  and  does  not 
fall  within  the  Unlicensed  Claims. 
Miller  Industries  shall  provide  the 
Designated  Expert  with  a  copy  of  this 
Final  Judgment  and  shall  instruct  him/ 
her  to  use  his/her  best  efforts  to  provide 
the  Licensee  with  a  written 
determination  within  30  days  after 
receipt  of  engineering  drawings  and 
other  necessary  information.  A  Licensee 
has  no  obligation  to  request  a 
determination  from  the  Designated 
Expert,  emd  use  of  the  Designated  Expert 
is  at  a  Licensee's  sole  discretion. 

G.  Miller  Industries  shall  be  bound  by 
the  Designated  Expert's  determination 
that  a  proposed  design  is  an  Approved 
Proposed  Design,  and  shall  not 
challenge  as  infringement  of  any 
Unlicensed  Claim  the  Licensee's 
Production  of  products  made  in 
accordance  with  the  specifications  of  an 
Approved  Proposed  Design. 

H.  Miller  Industries  shall  instruct  the 
Designated  Expert  to  keep  confidential 
all  submissions  and  contact  with  any 
Licensee  seeking  a  determination,  and 
shall  instruct  the  Designated  Expert  not 
to  disclose  to  Miller  Industries  or  any 
third  party,  unless  required  to  do  so  by 
law,  any  information  concerning  the 
Licensee's  request  for  a  determination 
on  any  proposed  design.  However, 
Miller  Industries  may  instruct  the 


Designated  Expert  (1)  to  notify  Miller 
Industries  after  a  proposed  design  has 
been  approved,  of  the  identity  of  the 
firm  submitting  the  design,  and  (2)  after 
the  Licensee  has  begim  selling  products 
made  in  accordance  with  an  Approved 
Proposed  Design,  to  provide  Miller 
Industries  with  a  description  of  the 
product  and  its  features  sufficient  to 
enable  Miller  Industries  to  determine 
whether  the  product  is  made  in 
accordance  with  the  specifications  of 
the  Approved  Proposed  Design,  subject 
to  the  Licensee's  confirmation  that  the 
description  to  be  disclosed  reveals  no 
confidential  data  or  trade  secrets. 

I.  Miller  Industries  will  pay  the 
Designated  Expert's  fees,  up  to 
maximum  of  five  (5)  thousand  dollars, 
for  his/her  services  in  gaining  sufficient 
familiarity  with  the  licensed  patents  and 
the  scope  of  the  claims  thereof  to  enable 
him/her  to  imdertake  to  determine 
whether  proposed  designs  are  Approved 
Proposed  Designs.  The  cost  of  the 
Designated  Expert's  determination  of 
whether  a  given  submitted  proposed 
design  is  an  Approved  Proposed  Design 
shall  be  borne  by  the  Licensee. 

J.  Within  fifteen  days  from  the  filing 
pursuant  to  15  U.S.C.  16(b)  of  this  Final 
Judgment,  Miller  Industries  shall 
provide  Plaintiff  with  the  names  of  three 
candidates  (each  with  sufficient 
expertise  in  patent  interpretation  to  be 
able  to  make  qualified  determinations) 
who  have  no  affiliation  or  relationship 
with  Miller  Industries  or  any  other 
towtruck  or  car  carrier  manufacturer  to 
serve  as  the  Designated  Expert.  After 
reviewing  these  candidates.  Plaintiff 
may  request  from  Miller  Industries  the 
names  of  additional  candidates  to  serve 
as  Designated  Expert,  Miller  Industries 
shall  provide  such  additional  names 
within  fifteen  days  from  receipt  of  such 
request.  Should  Plaintiff  object  to  all 
candidates  submitted  by  Miller 
Industries,  Plaintiff  may  select  a 
Designated  Expert  of  its  own  choosing. 

K.  Miller  Industries  shall  not 
challenge  as  infringement  of  its 
Unlicensed  Claims,  or  of  any  other 
claims  of  any  patents  owned  by  or 
assigned  to  Miller  Indusfries,  the 
Production  of  a  product  embodying  the 
Century  Design  by  a  licensee  of  the  '737 
Patent  and  the  Licensed  Claims  of  the 
Improvement  Patents.  Miller  Industries 
shall  also  not  challenge  as  infringement 
of  any  claims  under  the  Improvement 
Patents  the  Production  of  a  product  with 
a  wheel  lift  design  made  pursuant  to  the 
specification  in  the  '609  Patent  (the 
"Backsaver  Design")  by  a  licensee  of  the 
'609  Patent. 
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Limitations 

A.  Nothing  in  this  Final  Judgment 
shall  be  construed  to  restrict  Miller 
Industries'  ability  to  manufacture  and 
sell  products  pursuant  to  the  '737 
Patent,  the  Improvement  Patents,  the 
'147  Patent,  or  the  '609  Patent. 

B.  Notwithstanding  Section  IW  of  this 
Final  Judgment,  Miller  Industries  is  not 
required  to  grant  a  license  to  any  person 
to  whom  a  license  was  previously 
granted  under  this  Final  Judgment  that 
was  teririinated  for  material  breach. 

VI 

Notification 

A.  Miller  Industries  shall  provide 
advance  notification  to  the  Plaintiff  (1) 
when  it  directly  or  indirectly  acquires 
(other  than  in  the  ordinary  course  of 
business  as  defined  in  the  HSR 
regulations)  any  assets  of,  or  any  interest 
(including  any  financial,  security,  loan, 
equity,  or  management  interest)  in,  any 
manufacturer  of  towtrucks,  car  carriers, 
or  other  towing  and  recovery 
equipment,  with  the  exception  of  any 
transaction  where  the  total  value  of  the 
assets  or  interest  being  acquired  is  less 
than  five  (5)  million  dollars;  or  (2)  when 
it  directly  or  indirectly  (i)  acquires  any 
exclusive  license  or  (ii)  acquires  or  is 
assigned  any  ownership  or  security 
interest  in  a  patent  or  patents  relating  to 
the  manufacture  of  towrtrucks,  car 
carriers,  or  other  towing  and  recovery 
equipment,  with  the  execution  of  any 
transaction  where  the  total  value  of  the 
interest  acquired  in  such  patent  rights  is 
less  than  five  (5)  million  dollars.  For 
purpose  of  this  paragraph,  total  value 
shall  be  determined  as  prescribed  in  16 
CFR  §  801.00.  If  the  transaction  is 
covered  by  the  reporting  and  waiting 
period  requirements  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  as  amended,  15  U.S.C.  18a  (the 
"HSR  Act"),  Miller  Industries' 
obligation  to  provide  notification  under 
this  Section  shall  be  satisfied  by 
compliance  with  the  HSR  Act. 

B.  Notification  under  this  section 
shall  be  provided  to  the  Plaintiff  in  the 
same  format  as,  and  per  the  instructions 
relating  to,  the  Notification  and  Report 
Form  set  forth  in  the  Appendix  to  Part 
803  of  Title  16  of  the  Code  of  Federal 
Regulations,  as  amended.  Notification 
shall  be  provided  at  least  thirty  (30) 
days  prior  to  the  acquisition  of  such 
interest,  and  shall  include,  beyond  what 
may  be  required  by  the  applicable 
instructions,  the  names  of  the  principal 
representatives  of  the  parties  to  the 
agreement  who  negotiated  the 
agreement,  and  any  management  or 


strategic  plans  discussing  the  proposed 
transaction.  If  within  the  30-day  period 
after  notification  representatives  of  the 
Plaintiff  make  a  written  request  for 
additional  information.  Defendant  shall 
not  consummate  the  proposed 
transaction  or  agreement  until  twenty 
(20)  days  after  substantial  compliance 
with  the  request  for  such  additional 
information.  The  Plaintiff  may, 
however,  grant  defendant  early 
termination  of  the  waiting  periods 
prescribed  by  this  Section.  This  Section 
shall  be  broadly  construed,  and  any 
ambiguity  or  uncertainty  regarding  the 
necessity  of  filing  such  notification 
under  this  Section  shall  be  resolved  in 
favor  of  filing  notice. 

vn 

Affidavits 

A.  Miller  Industries  shall  provide 
Plaintiff  an  affidavit  within  ten  (10) 
days  of  the  filing  pursuant  to  15  U.S.C. 
16(b)  of  this  Final  Judgment,  and  every 
six  (6)  months  thereafter  imtil  the  life  of 
each  of  '147.  '509,  '609,  '623  and  the 
'737  Patents  has  expired,  as  to  the  fact 
and  manner  of  compliance  with  Section 
IV  hereof.  Each  such  affidavit  shall  set 
forth  efforts  made  to  accomplish 
licensing  of  the  patents  contemplated  in 
his  Final  Judgment  and  shall  include, 
inter  alia,  the  name,  address,  and 
telephone  number  of  each  person  who, 
at  any  time  after  the  period  covered  by 
the  last  such  report,  made  an  offer  to 
license,  expressed  an  interest  in 
licensing,  entered  into  negotiations  to 
license,  or  was  contacted  or  made  an 
inquiry  about  licensing  the  patents  to  be 
licensed,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period. 

B.  Until  one  year  after  each  of  the 
'147,  '509,  '609,  '623  and  the  '737 
Patents  have  expired.  Miller  shall 
preserv'fe  all  records  of  all  efforts  made 
to  effect  the  licensing  of  each  such 
patent. 

vin 

Compliance  Inspection 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  or  determining  whether  the 
Final  Judgment  should  be  further 
modified  or  terminated,  and  subject  to 
any  legally  recognized  privilege,  from 
time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  the  Assistant  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  Defendants  made  to 
their  principal  offices,  shall  be 
permitted: 


1 .  Access  during  office  hours  of 
Defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Defendants,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment:  and 

2.  Subject  to  the  reasonable 
convenience  of  Defendants  and  without 
restraint  or  interference  from  them,  to 
interview,  either  informally  or  on  the 
record,  their  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  Defendants 
at  their  principal  offices.  Defendants 
shall  submit  such  written  reports,  under 
oath  if  requested,  with  respect  to  any  of 
the  matters  contained  in  this  Final 
Judgment. 

C.  No  information  nor  any  documents 
obtained  bv  the  means  provided  in 
Sections  Vll  or  VIII  of  this  Final 
Judgment  shall  be  divulged  by  a 
representative  of  the  United  States  to 
any  person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
United  States  is  a  party  (including  grand 
jury  proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  Defendants 
to  Plaintiff,  Defendants  represent  and 
identify  in  WTiting  the  material  in  any 
such  information  or  documents  for 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
Defendants  mark  each  pertinent  page  of 
such  material.  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
Plaintiff  shall  give  ten  (10)  days  notice 
to  Defendants  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jur\'  proceeding)  to  which 
Defendants  are  not  a  party. 

IX 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrj'ing  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
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enforcement  of 
and  for  the  pun^s 
hereof. 


compliance  herewith, 
hment  of  any  violation 


Termination 

Unless  this  Cturt 
this  Final  Judgn  lent 
tenth  anniversa 


grants  an  extension, 
will  expire  on  the 
■y  of  the  date  of  its  entry. 


XI 


Public  Interest 

Entry  of  this 
public  interest 

Dated: 

Court  approval  kubject 


to  procedures  of 
ProcediA-es  and  Penalties  Act,  15 


Antitrust 
U.S.C.  16. 
United  States  D  istrict  Judge 

Exhibit  A:  Licens( ! 


niber ! 


JISS 


(Exhibit  A  to  bt 
States  Patent  Nu 
Independent  Ra 
United  States 
Backsaver  Patent' 
Number  4,836,73 
a  combination  of 
the  '147  or  '609 
B  for  licenses  re 
Number  4,  798 
Number  4,637,621 
"Improvement  Parents")] 

This  License 

between 

MILLER  INDUSTRIES 


Agreement 

used  for  hcensing  United 

5,061.147  ("The 
and-Lower  Patent"); 
Nuiiber  5,628,609  ("The 
):  United  States  Patent 
("The  L-Arm  Patent"):  or 
he  '737  Patent  and  either 
Patents.  Please  see  Exhibit 
to  United  States  Patent 
&  United  States  Patent 
(collectively,  the 


la  ting  I 


1.5C9 


subsidiary  thereo 
assigns,  collectively 


A]  reement  is  made  by  and 
("Licensee")  and 
INC.,  or  a  designated 


Whereas 
States  Patent 
States  Patent 
United  States 

And  whereas, 
license  from 
[or  patents); 

And  whereas 
Licensee  such  a  I 

Now,  therefore 
foregoing  and  of 
follow,  the  partiei 


Article  1 — Definil  ions 


t  ie 


mea  n 


mid 


terr  is 


Federal  Register /Vol.  65,  No.  49 /Monday,  March  13,  2000 /Notices 


inal  Judgment  is  in  the 


(and  its  successors  and 

"Licensor"). 

Licensor  is  the  owner  of  [United 

Nur  iber  5,061.147;  United 

Nun  iber  5,628,609;  and/or 

Pati  nt  Number  4,836,737] 

L  icensee  desires  to  obtain  a 
Licensor  relating  to  said  patent 


L  icensor  desire  to  grant 

:ense; 

in  consideration  of  the 
t|ie  mutual  covenants  which 

hereby  agree  that: 


Agreement,  the  following 
e  following  meanings: 
Patent"  shall  mean  LInited 
Nuiiber  4,836.737.  ["the  147 
United  States  Patent 
and/or  "the  '609  Patent" 
States  Patent  Number 


As  used  in  this 
terms  shall  have 

1.01.  "The '737 
States  Patent 
Patent"  shall 
Number  5,061,14 
shall  mean  Unitei 
5,628.609.) 

1.02.  "Royalty 
mean  products 
claims  of  the  '737 
and/or  the  '609 

1.03.  ""Indepen 
person  or  person; 
subject  to  the 
IV  of  the  Final  |u 
Miller  Induiitries, 
(D.D.C.  2000). 

Article  2 — Licens  e  and  Related  Terms 

2.01.  Patent  Liqpnse. 
this  Agreement 


earing  Products  "  shall 

e  in  accordance  with  the 
Patent  [the  '147  Patent 
Patent). 

ent  Auditor"  shall  mean  a 
appointed  by  Licensor 

and  conditions  of  Section 
Igment  in  United  States  v. 
Inc..  Civ.  1:OOCV00305 


'.  During  the  term  of 
bject  to  the  terms  cmd 


conditions  hereof,  including,  without 
limitation,  the  timely  payment  by  Licensee  to 
the  Independent  Auditor  of  the  license  fees 
provided  for  in  Section  2.02  hereof.  Licensor 
hereby  grants  to  Licensee,  and  Licensee 
hereby  accepts  from  Licensor,  a  non- 
exclusive, non-transferable  (except  as 
specifically  provided  in  Section  5.05  hereof), 
right  and  license  under  the  "737  Patent  [the 
•147  Patent  and/or  the  '609  Patent]  to  make, 
have  made,  import,  use,  offer  to  sell,  sell  or 
otherwise  dispose  of  Royalty  Bearing 
Products  within  the  United  States. 

2.02.  Royalties.  In  consideration  of  the 
license  granted  under  Section  2.01  hereof, 
Licensee  shall  pay  Licensor  a  royalty  of 

S '  per  unit  for  each  Royalty  Bearing 

Product  Sold  or  Otherwise  Disposed  of  by  or 
for  Licensee.  The  term  "Sold  or  Otherwise 
Disposed  of  includes  Royalty  Bearing 
Products  sold,  leased,  placed  in  commercial 
service,  or  delivered  by  or  on  behalf  of 
■Licensee  within  the  United  States.  In  no 
event  shall  a  licensee  pay  more  than  one 
royalty  on  a  single  unit  of  Royalty  Bearing 
Product. 

Article  3 — Notice  Provisions 

3.01.  Licensee  shall  make  written  reports  to 
the  Independent  Auditor  within  30  days  of 
the  end  of  each  calendar  quarter  through  the 
life  of  the  '737  patent  [the  '147  Patent  and/ 
or  the  '609  Patent]  stating  in  each  such  report 
the  aggregate  number  of  Royalty  Bearing 
Products  it  has  Sold  or  Otherwise  Disposed 
of  within  the  United  States  during  such 
calendar  quarter  and  upon  which  royalty  is 
payable  as  provided  in  this  Agreement.  The 
first  such  report  shall  include  all  Royalty 
Bearing  Products  Licensee  has  Sold  or 
Otherwise  Disposed  of  between  the  date  of 
this  Agreement  and  the  date  of  such  report. 
The  Independent  Auditor  shall  report  to  the 
Licensor  only  such  information  as  is 
permitted  under  Paragraph  IV. C  of  the  Final 
judgment  in  United  States  v.  Miller 
Industries,  Inc.,  et  al..  Civ.  1;OOCV00305 
(D.D.C.  2000). 

3.02.  Concurrently  with  each  report. 
Licensee  shall  pay  to  the  Independent 
Auditor  royalties  at  the  rate  specified  in 
Article  2.02  of  this  Agreement  on  the  Royalty 
Bearing  Products  included  in  the  report. 

3.03.  Licensee  shall  keep  accurate  books 
and  records  in  accordance  with  accepted 
accounting  practices  showing  the  Royalty 
Bearing  Products  it  made,  had  made, 
imported,  used,  offered  for  sale.  Sold  or 
Otherwise  Disposed  of  during  the  life  of  this 
License  Agreement.  Such  records  shall  be  in 
sufficient  detail  to  enable  the  royalties 
payable  to  Licensor  to  be  determined. 

3.04.  The  Independent  Auditor  shall  notify 
Licensor  when,  in  his  or  her  independent 
judgment,  an  audit  is  appropriate,  and  upon 
Licensor's  approval  shall  conduct  an  audit. 
Upon  request  of  the  Independent  Auditor, 


'  Royalties  shall  not  exceed  the  following:  '737 
Patent:  S125.00  per  unit;  147  Patent:  S150.00  per 
unit;  "609  Patent:  $150.00  per  unit:  147  and  737 
Patents,  together;  $175.00  per  unit;  '609  and  "737 
Patents,  together:  $175.00  per  unit. 

These  maximum  limits  on  royalties  shall  be 
adjusted  up  or  down  annually  in  accordance  with 
the  change  in  the  U.S.  Department  of  Labor 
Producer  Price  Index  for  Finished  Goods. 


Licensee  will  permit  its  books  and  records 
pertinent  to  the  determination  of  the  royalties 
payable  to  Licensor  to  be  examined  to  the 
extent  reasonably  necessary  for  the 
Independent  Auditor  to  verify  the  reports 
provided  by  Licensee.  In  the  event  that  the 
Auditor  shall  have  questions  that  appear  not 
to  be  answered  by  such  books  and  records, 
the  Auditor  shall  have  the  right  to  confer 
with  representatives  of  the  Licensee, 
including  but  not  limited  to  the  Licensee's 
Chief  Financial  Officer  and  Plant  Manager. 
Such  examination  shall  be  made  at  the 
expense  of  the  Independent  Auditor  and  may 
be  requested  no  more  than  once  per  year.  The 
Independent  Auditor,  who  shall  be  obligated 
to  confidentiality,  shall  report  to  Licensor 
only  the  amount  of  royalty  payable  for  the 
period  under  audit  based  upon  a  review  of 
the  books  and  records  provided.  If  the 
Independent  Auditor  determines  that 
Licensee  has  underpaid  the  applicable 
royalties  by  less  than  5%  of  the  total 
applicable  royalties  for  the  period  in 
question.  Licensee  shall  pay  the  arrears  and 
interest  at  a  rate  of  10%  per  annum,  or  the 
meiximum  allowable  interest  rate  under  the 
applicable  state  law,  if  it  is  lower.  If  the 
Independent  Auditor  determines  that 
Licensee  has  underpaid  the  applicable 
royalties  by  greater  than  5%  of  the  total 
applicable  royalties  for  the  period  in 
question.  Licensee  shall  pay  the  cost  of  the 
audit,  the  arrears,  and  interest  at  a  rate  of 
10%  per  annum,  or  the  maximum  allowable 
interest  rate  under  the  applicable  state  law, 
if  it  is  lower. 

3.05.  Nothing  in  this  Agreement  shall 
restrict  the  right  of  Licensor  to  seek  redress 
for  infringement  of  the  [patents  to  be 
licensed]  by  Licensee  occurring  before  the 
date  of  execution  of  this  Agreement. 

Article  4 — Term  and  Termination 

4.01.  Subject  to  the  terms  and  conditions 
hereof,  this  Agreement  shall  become  effective 
upon  execution  by  both  parties  and  shall 
remain  in  force  for  the  life  of  the  last  licensed 
patent  to  expire  or  upon  termination. 
Licensee  may  terminate  this  Agreement  by 
giving  Licensor  at  least  90  days'  prior  written 
notice  of  termination.  Licensor  may 
terminate  this  Agreement  immediately,  and 
refuse  to  grant  Licensee  a  new  license,  if 
Licensee  commits  a  material  breach,  as 
defined  in  Section  4.02  below. 

4.02.  Licensor  may  treat  as  a  material 
breach:  (i)  Licensee's  failure  to  make  a  report 
pursuant  to  Section  3.01  hereof,  or  to  pay 
corresponding  royalties  due  under  such 
report  pursuant  to  Section  3.02  hereof, 
proyided  that  such  failure  is  not  cured  or 
resolved  within  30  days  after  Licensee 
received  notice  thereof;  (ii)  the  Independent 
Auditor's  determination,  as  a  result  of  an 
audit  conducted  pursuant  to  Section  3.04 
above,  that  Licensee  has  underpaid  the 
royalties  by  more  than  20%  in  the  applicable 
period,  provided  that  the  underpayment  is 
not  cured  or  resolved  within  60  days  after 
Licensee  is  informed  of  the  determination; 
(iii)  the  Independent  Auditor's  determination 
in  two  successive  audits  conducted  pursuant 
to  Section  3.04  above,  that  Licensee  has 
underpaid  the  royalties  by  more  than  20%  in 
the  applicable  period,  whether  or  not  such 
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underpayment  is  cured;  or  (iv)  Licensee's 
failure  to  re-establish  compliance  with  its 
obligations  to  maintain  liability  insurance 
under  Section  5.10(b)  hereof  within  60  days 
of  receiving  notice  from  Licensor  of  its  non- 
compliance. The  provisions  of  Section  5.04 
concerning  Force  Majeure  shall  apply  to  the 
curing  or  resolution  of  grounds  for  a  material 
breach. 

4.03.  [To  be  included  only  in  all  licenses 
granted  before  entry  of  the  Final  Judgment.] 
Licensor  shall  have  the  option  to  terminate 
this  Agreement  if,  in  the  matter  United  States 
V.  Miller  Industries,  Inc.  et  al.,  either  of  the 
following  events  occur:  (1)  Plaintiff 
withdraws  its  consent  to  entry  of  the 
proposed  Final  Judgment,  or  (2)  the  Court 
declines  to  enter  the  proposed  Final 
Judgment,  and  the  time  has  expired  for  all 
appeals  from  any  Court  ruling  declining  such 
entry.  Such  termination  shall  be  effective  60 
days  after  Licensor  notifies  Licensee  of  the 
occurrence  of  event  (1)  or  (2)  under  this 
Section  4.03. 

4.04.  In  the  event  of  termination,  Licensee 
shall  report  under  Section  3.01  hereof,  and 
pay  under  Section  3.02  hereof,  royalties  on 
all  Royalty  Bearing  Products  that  it  has  made 
or  imported  prior  to  termination.  A 
terminated  Licensee  shall  have  the  right  at 
any  time  to  sell  or  otherwise  dispose  of  any 
Royalty  Bearing  Product  on  which  royalties 
have  been  paid.  Termination  shall  not  affect 
Licensee's  duty  to  pay  royalty  obligations 
hereunder,  and  shall  not  affect  Licensor's 
right  to  request  an  audit  covering  any  period 
during  which  Licensee  has  a  right  hereunder 
to  make  or  import  any  product. 

Article  5 — Miscellaneous  Provisions 

5.01.  Limitations  of  Liability  and  Claims. 

(a)  Licensor  warrants  that  is  owns  the 
entire  right,  title,  and  interest  to  the 
[patent(s)  being  licensed]  and  has  the  ability 
to  license  the  [patent(sl  being  licensed]  but 
otherwise  neither  party  makes  any 
representations,  extends  any  warranties  of 
any  kind,  either  express  or  implied,  and  each 
party  specifically  disclaims  any  implied 
warranty  of  merchantability  or  fitness  for  a 
particular  purpose  in  relation  to  the 
teachings  of  the  [patentfs)  being  licensed]. 

(b)  The  parties  are  under  no  obligation  and 
shall  not  be  required  under  this  Agreement 
to  bring  or  prosecute  actions  or  suits  against 
any  third  party  for  infringement  of  the 
[patentlsj  being  licensed]. 

5.02.  Relationship  of  the  Parties.  The 
parties  shall  be  independent  contractors 
hereunder  and  neither  party  shall  have  the 
power  or  authority  to  bind  the  other  party 
with  respect  to  any  third  party.  Except  as 
specifically  provided  herein,  each  party  shall 
bear  its  own  costs  and  expenses. 

5.03.  Effect  of  Agreement.  This  Agreement 
embodies  the  entire  understanding  between 
the  parties  with  respect  to  the  subject  matter 
hereof  and  supersedes  any  and  all  prior 
understandings  and  agreements,  oral  or 
written,  relating  thereto.  Any  amendment 
hereof  must  be  in  writing  and  signed  by  both 
parties. 

5.04.  Force  Majeure.  Each  party's 
performance  hereunder  is  subject  to 
interruption  or  delay  due  to  causes  beyond 
its  reasonable  control  such  as  acts  of  God, 


acts  of  government,  war  or  other  hostility,  the 
elements,  fire,  explosion,  power  failure, 
equipment  failure,  industrial  or  labor 
dispute,  and  the  like.  In  the  event  of  such  an 
interruption  or  delay,  any  relevant  period  of 
performance  of  the  party  affected  shall  be 
extended  for  a  period  of  time  equal  to  the 
period  of  the  interruption  or  delay  and  any 
obligation  of  the  party  whose  performance  is 
not  affected  which  corresponds  to  the 
interrupted  or  delayed  performance  shall  be 
suspended  for  a  period  of  time  equal  to  the 
period  of  the  interruption  or  delay.  Any  party 
whose  performance  hereunder  is  subject  to 
such  interruption  or  delay  shall  give  prompt 
notice  to  the  other  party  of  the  reason  or 
reasons  for  the  commencement  of  and  of  the 
conclusion  of  such  interruption  or  delay. 

5.05.  Assignment  and  Successors.  This 
Agreement  shall  inure  to  the  benefit  of  and 
be  binding  upon  the  parties  as  well  as 
subsidiaries,  affiliates,  and  successors-in- 
interest  of  the  parties  hereto.  Neither  party 
nor  any  subsidiary,  affiliate  or  successor-in- 
interest  shall  assign  or  transfer  any  of  its 
rights,  privileges  or  obligations  hereunder 
without  the  prior  written  consent  of  the  other 
party,  except  that  Licensor  may,  without  the 
consent  of  Licensee,  assign  this  license  in 
connection  with  the  transfer  of  all  or 
substantially  all  of  its  towing  equipment 
manufacturing  and  distribution  business. 
Nothing  in  this  Agreement  grants,  or  is 
intended  to  grant  the  right  or  authorization 
to  grant,  sublicenses  of  the  ]patent(s)  being 
licensed].  Upon  a  permitted  assignment  of 
this  Agreement,  said  assignee  shall  expressly 
agree  in  writing  to  be  bound  by  all  of  the 
provisions  of  this  Agreement.  However, 
nothing  in  this  Section  shall  permit  a  former 
licensee  of  the  [patents  being  licensed]  who 
has  been  terminated  for  material  breach  as 
defined  in  Section  4.02  to  exercise  any  rights 
under  this  Agreement. 

5.06.  Severability.  Should  any  provision  of 
this  Agreement  be  held  to  be  void,  invalid, 
unenforceable  or  illegal  by  a  court,  the 
validity  and  enforceability  of  the  other 
provisions  shall  not  be  affected  thereby. 

5.07.  iVon-lVa/ver.  Failure  of  either  party  to 
enforce  any  provision  of  this  Agreement  shall 
not  constitute  or  be  construed  as  a  waiver  of 
such  provision  nor  of  the  right  to  enforce 
such  provision. 

5.08.  Notices.  In  order  to  be  effective,  all 
notices,  requests,  demands,  agreements, 
consents,  approvals,  permissions  and  other 
communications  required  or  permitted 
hereunder  shall  be  in  writing,  shall  be 
delivered  personally,  faxed,  transmitted  by 
courier  or  express  serv'ice,  or  mailed,  with 
proper  charge  prepaid,  to  the  party  for  whom 
intended  as  set  forth  below,  and  shall  be 
deemed  to  be  given  upon  the  dale  of  actual 
receipt: 

To  Licensee: 

To  Licensor:  President.  Miller  Industries, 

Inc.,  8503  Hilltop  Drive,  Ooltewah.  TN 

37363. 
(by  other  means) 

The  sending  party  shall  have  the  burden  of 
proving  receipt.  Either  party  may  change  any 
address  to  which  notices  and  other 
communications  are  to  be  directed  to  it  by 
giving  notice  of  such  change  to  the  other 
party  in  the  manner  provided  above. 


5.09.  Governing  Law.  This  Agreement  shall 
be  governed  by  and  construed  under  the  laws 
of  the  State  of  Tennessee. 

5.10.  Insurance.  During  the  term  of  this 
Agreement,  Licensee  shall  maintain  broad 
form  general  liability  insurance,  including 
blanket  contractual,  products  and  completed 
operations  liability  coverage,  in  the  amount 
of  two  (2)  million  dollars.  Within  30  days 
following  execution  of  this  Agreement, 
Licensee  shall  deliver  to  Licensor  a 
Certificate  of  Insurance  and,  subsequently, 
any  renewals  thereof  evidencing  the 
insurance  required  by  this  Paragraph. 

5.11.  Patent  Marking.  Licensee  shall  mark 
each  Royalty  Bearing  Product  made.  used. 
Sold  or  Otherwise  Disposed  of  under  this 
license  with  the  following  marking: 
Manufactured  and  sold  under  license  of 
United  States  Patent  Nos.  ]Patents(sj  being 
licensed]. 

5.12.  Trademarks  and  Trade  Names.  The 
license  herein  granted  conveys  no  right  to 
Licensee  to  use  or  register  any  trademarks  or 
trade  names  of  the  Licensor. 

5.13.  Presen-ation  of  Licensor's  Rights. 
Licensor's  grant  of  rights  to  License  pursuant 
to  this  Agreement  shall  in  no  way  restrict 
Licensor's  right  to  manufacture  and  sell 
products  pursuant  to  the  [patentlsj  being 
licensed]. 

In  witness  whereof  the  parties  have 
executed  this  Agreement  by  their  authorized 
representatives. 

(Licensee) 

Bv 

Its_    - 

Date_    

(Licensor) 

Bv 

Its_    

Date_    

Exhibit  B;  License  Agreement 

[Exhibit  B  to  be  used  for  licenses  relating 
to  United  States  Patent  Number  4.798.509 
and  United  States  Patent  Number  4.637.623 
(collectively,  the  "Improvement  Patents  "). 
The  "Alternative  "  (in  italics)  relates  to  terms 
for  licenses  of  the  Improvement  Patents 
together  with  the  '737  L-Arm  Patent.) 

"This  License  Agreement  is  made  by  and 

between ("Licensee")  and 

MILLER  INDUSTRIES,  INC..  or  a  designated 
subsidiary  thereof  (and  its  successors, 
collectively  "Licensor"); 

Whereas,  Licensor  is  the  owner  of  United 
States  Patent  Number  4.798,509  and  United 
States  Patent  Number  4,637.623:  [and  United 
States  Patent  Number  4.836.737] 

And  whereas.  Licensee  desires  to  obtain  a 
licen.se  from  Licensor  relating  to  said  patents; 

And  whereas.  Licensor  desires  to  grant 
Licensee  such  a  license; 

Now.  therefore,  in  corLsideration  of  the 
foregoing  and  of  the  mutual  covenants  which 
follow,  the  parties  hereby  agree  that: 

Article  1 — Definitions 

As  used  in  this  Agreement,  the  fallowing 
terms  shall  have  the  following  meanings: 

1.01.  "The  "737  Patent"  shall  mean  United 
States  Patent  Number  4.836.737. 

1.02.  "The  "623  Patent"'  and  "the  "509 
Patent"  shall  mean  respectively.  United 
States  Patent  Number  4,637,623  and  United 
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Article  2 — Licens  e  and  Related  Terms 
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Article  2 — License  and  Related  Terms 

lALTERNATWE:  UCENSE FOR  L-ARM PLUS 
IMPROVEMENT  PA  TENTS] 

2.01.  Patent  License.  During  the  term  of 
this  Agreement,  subject  to  the  terms  and 
conditions  hereof,  including,  without 
limitations,  the  timely  payment  by  Licensee 
to  the  Independent  Auditor  of  the  license 
fees  provided  for  in  Section  2.02  hereof. 
Licensor  hereby  grants  to  Licensee,  and 
Licensee  hereby  accepts  from  Licensor,  non- 
exclusive, non-transferable  (except  as 
specifically  provided  in  Section  5.05  hereof), 
right  and  license  under  the  '737  Patent,  '623 
Patent  and  '509  Patent  to  make,  have  made, 
import,  use  offer  to  sell,  sell,  or  otherwise 
dispose  of  Royalty  Bearing  Products  within 
the  United  States.  This  agreement  does  not 
provide  Licensee  with  the  right  to  make,  have 
made,  import,  use,  offer  to  sell,  sell,  or 
otherwise  dispose  of  products  that  embody  or 
are  made  in  accordance  with  Claims  4,  5, 11, 
13-14,  16,  19  or  21  ofthe  '623  Patent  or 
Claims  2,  3,  10  or  15  ofthe  '509  Patent. 

2.02.  Royalties.  In  consideration  ofthe 
license  granted  under  Section  2.01  hereof, 

Licensee  shall  pay  Licensor  a  royalty  of  $ 

per  unit  ^  for  each  Royalty  Bearing  Product 
Sold  or  Otherwise  Disposed  of  by  or  for 
Licensee..  The  term  "Sold  or  Otherwise 
Disposed  of  includes  Royalty  Bearing 
Products  sold,  leased,  placed  in  commercial 
service,  or  delivered  by  or  on  behalf  of 
Licensee  within  the  United  States.  In  no 
event  shall  a  licensee  pay  more  than  one 
royalty  on  a  single  unit  of  Royalty  Bearing 
Product, 

Article  3 — Notice  Provisions 

3.01.  Licensee  shall  make  written  reports  to 
the  Independent  Auditor  within  30  days  of 
the  end  of  each  calendar  quarter  through  the 
life  of  each  patent  to  be  licensed,  stating  in 
each  such  report  the  aggregate  number  of 
Royalty  Bearing  Products  it  has  Sold  or 
Otherwise  Disposed  of  within  the  United 
States  during  such  calendar  quarter  and  upon 
which  royalty  is  payable  as  provided  in  this 
Agreement.  The  first  such  report  shall 
include  all  Royalty  Bearing  Products 
Licensee  has  Sold  or  Otherwise  Disposed  of 
between  the  date  of  this  Agreement  and  the 
date  of  such  report.  The  Independent  Auditor 
shall  report  to  the  Licensor  only  such 
information  as  is  permitted  under  Paragraph 
rV.C  of  the  Final  Judgment  in  United  States 
v.  Miller  Industries.  Inc.,  et  al..  Civ.  1:00 
CV00305  (D.D.C.  2000). 

3.02.  Concurrently  with  each  report. 
Licensee  shall  pay  to  the  Independent 
Auditor  royalties  as  the  rate  specified  in 
Article  2.02  of  this  Agreement  on  the  Royalty 
Bearing  Products  included  in  the  report. 

3.03  Licensee  shall  keep  accurate  books 
and  records  in  accordance  with  accepted 
accounting  practices  showing  the  Royalty 
Bearing  Products  it  made,  had  made, 
imported,  used,  offered  for  sale,  Sold  or 
Otherwise  Disposed  of  during  the  life  of  this 
License  Agreement.  Such  records  shall  be  in 


2  The  royalty  shall  not  exceed  SI  75  per  unit, 
adjusted  up  or  down  annually  in  accordance  with 
the  change  in  the  U.S.  Department  of  Labor 
Producer  Price  Index  for  Finished  Goods. 


sufficient  detail  to  enable  the  royalties 
payable  to  Licensor  to  be  determined. 

3.04.  The  Independent  Auditor  shall  notify 
Licensor  when,  in  his  or  her  independent 
judgment,  an  audit  is  appropriate,  and  upon 
Licensor's  approval  shall  conduct  an  audit. 
Upon  request  ofthe  Independent  Auditor, 
Licensee  will  permit  its  books  and  records 
pertinent  to  the  determination  of  the  royalties 
payable  to  Licensor  to  be  examined  to  the 
extent  reasonably  necessary  for  the 
Independent  Auditor  to  verify  the  reports 
provided  by  Licensee.  In  the  event  that  the 
Auditor  shall  have  questions  that  appear  not 
to  be  answered  by  such  books  and  records, 
the  Auditor  shall  have  the  right  to  confer 
with  representatives  of  the  Licensee, 
including  but  not  limited  to  the  Licensee's 
Chief  Financial  Officer  and  Plant  Manager. 
Such  examination  shall  be  made  at  the 
expense  ofthe  Independent  Auditor  and  may 
be  requested  no  more  than  once  per  year.  The 
Independent  Auditor,  who  shall  be  obligated 
to  confidentiality,  shall  report  to  Licensor 
only  the  amount  of  royalty  payable  for  the 
period  under  audit  based  upon  a  review  of 
the  books  and  records  provided.  If  the 
Independent  Auditor  determines  that 
Licensee  has  underpaid  the  applicable 
royalties  by  less  than  5%  of  the  total 
applicable  royalties  for  the  period  in 
question.  Licensee  shall  pay  the  arrears  and 
interest  at  a  rate  of  10%  per  annum,  or  the 
maximum  allowable  interest  rate  under  the 
applicable  state  law  if  it  is  lower.  If  the 
Independent  Auditor  determines  that 
Licensee  has  underpaid  the  applicable 
royalties  by  greater  than  5%  ofthe  total 
applicable  royalties  for  the  period  in 
question.  Licensee  shall  pay  the  cost  ofthe 
audit,  the  arrears,  and  interest  at  a  rate  of 
10%  per  annum,  or  the  maximum  allowable 
interest  rate  under  the  applicable  state  law, 
if  it  is  lower. 

3.05  Nothing  in  this  Agreement  shall 
restrict  the  right  of  Licensor  to  seek  redress 
for  infringement  ofthe  [patents  to  be 
licensed]  by  licensee  occurring  before  the 
date  of  execution  of  this  Agreement. 

Article  4 — Term  and  Termination 

4.01.  Subject  to  the  terms  and  conditions 
hereof,  this  Agreement  shall  become  effective 
upon  execution  by  both  parties  and  shall 
remain  in  force  for  the  life  ofthe  last  licensed 
patent  to  expire  or  upon  termination. 
Licensee  may  terminate  this  Agreement  by 
giving  Licensor  at  least  90  days'  prior  written 
notice  of  termination.  Licensor  may 
terminate  this  Agreement  immediately,  and 
refuse  to  grant  Licensee  a  new  license,  if 
Licensee  commits  a  material  breach,  as 
defined  in  Section  4.02  below. 

4.02.  Licensor  may  treat  as  a  material 
breach:  (1)  Licensee's  failure  to  make  a  report 
pursuant  to  Section  3.01  hereof,  or  to  pay 
corresponding  royalties  due  under  such 
report  pursuant  to  Section  3.02  hereof, 
provided  that  such  failure  to  not  cured  or 
resolved  within  30  days  after  Licensee 
receives  notice  thereof;  (ii)  the  Independent 
Auditor's  determination,  as  a  result  of  an 
audit  conducted  pursuant  to  Section  3.04 
above,  that  Licensee  has  underpaid  the 
royalties  by  more  than  20%  in  the  applicable 
period,  provided  that  the  underpayment  is 
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not  cured  or  resolved  within  60  days  after 
Licensee  is  informed  of  the  determination; 
(iii)  the  Independent  Auditor's  determination 
in  two  successive  audits  conducted  pursuant 
to  Section  3.04  above,  that  Licensee  has 
underpaid  the  royahies  by  more  than  20%  in 
the  applicable  period  whether  or  not  such 
underpayment  is  cured;  or  (iv)  Licensee's 
failure  to  re-establish  compliance  with  its 
obligations  to  maintain  liability  insurance 
under  Section  5.  10(b)  hereof  within  60  days 
of  receiving  notice  from  Licensor  of  its  non- 
compliance. The  provisions  of  Section  5.04 
concerning  Force  Majeure  shall  apply  to  the 
curing  or  resolution  of  grounds  for  a  material 
breach. 

4.03.  [To  be  included  only  in  all  licenses 
granted  before  entry  of  the  Final  Judgment.) 
Licensor  shall  have  the  option  to  terminate 
this  Agreement  if,  in  the  matter  United  States 
V.  Miller  Industries,  Inc.  et  al.,  either  of  the 
following  events  occur:  (1)  Plaintiff 
withdraws  its  consent  to  entry  of  the 
proposed  Final  Judgment,  or  (2)  the  Court 
declines  to  enter  the  proposal  Final 
Judgment,  and  the  time  has  expired  for  all 
appeals  from  any  Court  ruling  declining  such 
entry.  Such  termination  shall  be  effective  60 
days  after  Licensor  notifies  License  of  the 
occurrence  of  event  (1)  or  (2)  under  this 
Section  4.03. 

4.04.  In  the  event  of  termination.  License 
shall  report  under  Section  3.01  hereof,  and 
pay  under  Section  3.02  hereof,  royalties  on 
all  Royalty  Bearing  Products  that  it  has  made 
or  imported  prior  to  termination.  A 
terminated  Licensee  shall  have  the  right  at 
any  time  to  sell  or  otherwise  dispose  of  any 
Royalty  Bearing  Product  on  which  royalties 
have  been  paid.  Termination  shall  not  affect 
Licensee's  duty  to  pay  royalty  obligations 
hereunder,  and  shall  not  affect  Licensor's 
right  to  request  an  audit  covering  any  period 
during  which  Licensee  has  a  right  hereunder 
to  make  or  import  any  product. 

Article  5 — Miscellaneous  Provisions 

5.01.  Limitations  of  Liability  and  Claims. 

(a)  Licensor  warrants  that  it  owns  the 
entire  right,  title,  and  interest  to  the  (patent(s) 
being  licensed]  and  has  the  ability  to  license 
the  [patent(s)  being  licensed]  but  otherwise 
neither  party  makes  any  representations, 
extends  warranties  of  any  kind,  either 
express  or  implied,  and  each  party 
specifically  disclaims  any  implied  warranty 
of  merchantability  or  fitness  for  a  particular 
purpose  in  relation  to  the  teachings  of  the 
[patent(s)  being  licensed). 

(b)  The  parties  are  under  no  obligation  and 
shall  not  be  required  under  this  Agreement 
to  bring  or  prosecute  actions  or  suits  against 
any  third  party  for  infringement  of  the 
[patent(s)  being  licensed). 

(c)  Licensor  warrants  that,  should  Licensee 
(in  its  own  discretion)  obtain  an  "Approved 
Proposed  Design"  from  the  Designated  Expert 
pursuant  to  Section  IV  of  the  Final  Judgment 
in  United  States  v.  Miller  Industries.  Licensor 
will  not  challenge  as  infringement  of  any 
unlicensed  claim  of  the  '509  or  '623  Patents 
the  Licensee's  production  of  products  made 
in  accordance  with  the  specifications  of  an 
Approved  Proposed  Design. 

5.02  Relationship  of  the  Parties.  The 
parties  shall  be  independent  contractors 


hereunder  and  neither  party  shall  have  the 
power  or  authority  to  bind  the  other  party 
with  respect  to  any  third  party.  Except  as 
specifically  provided  herein,  each  party  shall 
bear  its  own  costs  and  expenses. 

5.03.  Effect  Agreement.  This  Agreement 
embodies  the  entire  understanding  between 
the  parties  with  respect  to  the  subject  matter 
hereof  and  supersedes  any  and  all  prior 
understandings  and  agreements,  oral  or 
written,  relating  thereto.  Any  amendment 
hereof  must  be  in  writing  and  signed  by  both 
parties. 

5.04.  Force  Majeure.  Each  party's 
performance  hereunder  is  subject  to 
interruption  or  delay  due  to  causes  beyond 
its  reasonable  control  such  as  acts  of  God, 
acts  of  government,  war  or  other  hostility,  the 
elements,  fire,  explosion,  power  failure, 
industrial  or  labor  dispute,  and  the  like.  In 
the  event  of  such  an  interruption  or  delay, 
any  relevant  period  of  performance  of  the 
party  affected  shall  be  extended  for  a  period 
of  time  equal  to  the  period  of  the  interruption 
or  delay  and  any  obligation  of  the  party 
whose  performance  is  not  affected  which 
corresponds  to  the  interrupted  or  delayed 
performance  shall  be  suspended  for  a  period 
of  time  equal  to  the  period  of  the  interruption 
or  delay.  Any  party  whose  performance 
hereunder  is  subject  to  interruption  or  delay 
shall  give  prompt  notice  to  the  other  party  of 
the  reason  or  reasons  for  the  commencement 
of  and  of  the  conclusion  of  such  interruption 
or  delay. 

5.05.  Assignment  and  Successors.  This 
Agreement  shall  inure  to  the  benefit  of  and 
be  binding  upon  the  parties  as  well  as 
subsidiaries,  affiliates,  and  successors-in- 
interest  of  the  parties  hereto.  Neither  party 
nor  any  subsidiary,  affiliate  or  successor-in- 
interest  shall  assign  or  transfer  any  of  its 
rights,  privileges  or  obligations  hereunder 
without  the  prior  written  consent  of  the  other 
party,  except  that  Licensor  may,  without  the 
consent  of  Licensee,  assign  this  license  in 
connection  with  the  transfer  of  all  or 
substantially  all  of  its  towing  equipment 
manufacturing  and  distribution  business. 
Nothing  in  this  Agreement  grants,  or  is 
intended  to  grant  the  right  or  authorization 
to  grant,  sublicenses  of  the  (patent(s)  being 
licensed).  Upon  a  permitted  assignment  of 
this  Agreement,  said  assignee  shall  expressly 
agree  in  writing  to  be  bound  by  all  of  the 
provisions  of  this  Agreement.  However, 
nothing  in  this  Section  shall  permit  a  former 
licensee  of  the  [patents  being  licensed)  who 
has  been  terminated  for  material  breach  as 
defined  in  Section  4.02  to  exercise  any  rights 
under  this  Agreement. 

5.06.  Severability.  Should  any  provision  of 
this  Agreement  be  held  to  be  void,  invalid 
unenforceable  or  illegal  by  a  court,  the 
validity  and  enforceability  of  the  other 
provisions  shall  not  be  affected  thereby. 

5.07.  Non-Waiver.  Failure  of  either  party  to 
enforce  any  provision  of  this  Agreement  shall 
not  constitute  or  be  construed  as  a  waiver  of 
such  provision  nor  of  the  right  to  enforce 
such  provision. 

5.08.  Notices.  In  order  to  be  effective,  all 
notices,  reques<s,  demands,  agreements, 
consents,  approvals,  permissions  and  other 
communicatiorrs  required  or  permitted 
hereunder  shall  be  in  writing,  shall  be 


delivered  personally,  faxed,  transmitted  by 

courier  or  express  service,  or  mailed,  with 

proper  charge  prepaid,  to  the  party  for  whom 

intended  as  set  forth  below,  and  shall  be 

deemed  to  be  given  upon  the  date  of  actual 

receipt: 

To  Licensee: 

To  Licensor:  President,  Miller  Industries, 

Inc.,  8503  Hilltop  Drive,  Oollewah,  TN 

37363. 
(by  other  means) 

The  sending  party  shall  have  the  burden  of 
proving  receipt.  Either  party  may  change  any 
address  to  which  notices  and  other 
communications  are  to  be  directed  to  it  by 
giving  notice  of  such  change  to  the  other 
party  in  the  manner  provided  above. 

5.09  Governing  Law.  This  Agreement  shall 
be  governed  by  and  construed  under  the  laws 
of  the  State  of  Tennessee. 

5.10.  Insurance.  During  the  term  of  this 
Agreement,  Licensee  shall  maintain  broad 
form  general  liability  insurance,  including 
blanket  contractual,  products  and  completed 
operations  liability  coverage,  in  the  amount 
of  two  (2)  million  dollars.  Within  30  days 
following  execution  of  this  Agreement, 
Licensee  shall  deliver  to  Licensor  a 
Certificate  of  Insurance  and,  subsequently, 
any  renewals  thereof  evidencing  the 
insurance  required  by  this  Paragraph. 

5.11.  Patent  Marking.  Licensee  shall  mark 
each  Royalty  Bearing  Product  made,  used. 
Sold  or  Otherwise  Disposed  of  under  this 
license  with  the  following  marking: 
Manufactured  and  sold  under  license  of 

United  States  Patent  Nos.  lPatent{s)  being 
licensed). 

5.12.  Trademarks  and  Trade  Names.  The 
license  herein  granted  conveys  no  right  to 
Licensee  to  use  or  register  any  trademarks  or 
trade  names  of  the  Licensor. 

5.13.  Preservation  of  Licensor's  Rights. 
Licensor's  grant  of  rights  to  Licensee 
pursuant  to  this  Agreement  shall  in  no  way 
restrict  Licensor's  right  to  manufacture  and 
sell  products  pursuant  to  the  Ipatent(s)  being 
licensed). 

In  witness  whereof,  the  parties  have 
executed  this  Agreement  by  their  authorized 
representatives. 

[Licensee] 

Bv    

Its    

Date 

[Licensor) 

Bv    

hs    

Date 

Exhibit  C:  Notification  of  Available  Licenses 

Miller  Industries.  Inc.  and  Miller  Industries 
Towing  Equipment,  Inc.  ('Miller  Industries  ") 
have  consented  to  the  entr\'  of  the  attached 
proposed  Final  Judgment  to  resolve  a  civil 
suit  brought  by  the  Antitrust  Division  of  the 
Department  of  Justice.  Under  the  proposed 
Final  Judgment.  Miller  Industries  is  required 
to  offer  to  any  third  party  a  non-exclusive 
license  to  make  and  sell  products  covered  by 
one  or  more  of  the  following  United  States 
Patents.  Terms  and  maximum  unit  royalty 
rates  for  such  licenses  are  specified  below 
and  in  greater  detail  in  Exhibit  A  to  the  Final 
Judgment: 
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(t>e 


(the 


No.  4.836,737 

the  L-Arm 
No.  5.061.147 

the  "Independ 

Patent"):  $1 
No.  5,628.609 

the  "Backsavei 
The  L-Arm  and 

Lower  Patents 
The  L-Arm  and 

together:  $1 

The  proposed 
Miller  Industries 
a  non-exclusive 
improvements  ir 
designs  covered 
4,637,623  and  4, 
'623  and  '509 
"Improvement 


'737  Patent,  also  known  as 
Patent):  $125.00 

'147  Patent,  also  known  as 
nt  Raise-and-Lower 


50  DO 

(tl^e  '609  Patent,  also  known  as 
•  Patent):  $150.00 
tjie  Independent  Raise-and- 

together:  $175.00 
the  Backsaver  Patents, 

75to 

"inal  Judgment  also  requires 

to  offer  to  any  third  party 

icense  to  certain 

the  L-Arm,  wheel  lift 

)y  United  States  Patent  Nos. 

98,509  (respectively  the 

Palents,  also  known  as  the 
Patents").  Miller  Industries 


will  license  the  features  under  these 
Improvement  Patents  that  allow  the  L-Arm 
wheel  lift  to  pivot  horizontally  and  vertically. 
Terms  and  maximum  unit  royalty  rates  for 
such  licenses  are  specified  below  and  in 
greater  detail  in  Exhibit  B  to  the  Final 
Judgment: 
Licensed  Claims  of  the  Improvement  Patents: 

S150.00 
Licensed  Claims  of  the  Improvement  Patents 
and  the  L-Arm  Patent,  together:  $175.00 
These  Improvement  Patents  ('623  and 
'509).  originally  owned  by  Vulcan 
International.  Inc.,  embody  improvements  to 
the  L-Arm  wheel  lift  found  on  Vulcan 
products.  Under  the  terms  of  this  license, 
licensees  will  be  able  to  use  all  features 
covered  by  the  Improvement  Patents  (such  as 
the  horizontal  and  vertical  pivoting  of  the  L- 


arms)  except  for  three  features:  (1)  The 
vertical  locking  pin  device,  (2)  the  elongated 
curved  wheel  retainer  plate,  and  (3)  the 
wheel  lift  receiver  placed  completely  above 
the  cross  bar. 

Licensees  under  the  Licensed  Claims  of  the 
Improvements  Patents  will  be  able  to  make 
and  sell  many  wheel  lift  devices  covered  by 
the  claims  being  licensed,  including  Miller 
Industries'  Century  design,  drawings  of 
which  are  attached  as  Exhibits  D  and  E  to  the 
Final  Judgment.  Licensees  under  the 
Licensed  Claims  of  the  Improvement  Patents 
may  also  develop  and  produce  their  own 
independent  designs,  so  long  as  these  do  not 
include  the  three  patented  features 
mentioned  above  that  are  not  being  licensed. 
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If  they  want  additional  assurance  that 
Miller  Industries  cannot  charge  their 
independent  designs  with  infringement  of 
the  Unlicensed  Claims  of  the  Improvement 
Patents,  licensees  may,  before  marketing  a 
product  incorporating  their  independent 
design,  elect  to  obtain  a  determination  by  an 
independent  expert.  Miller  Industries  will 
pay  for  the  time  that  it  takes  the  independent 
expert  to  become  familiar  with  the 
Improvement  Patents,  and  the  licensee  will 
pay  for  the  expert's  time  required,  after  his/ 
her  familiarization,  to  make  the 
determination.  The  independent  expert's 
determination  that  a  design  is  covered  by  the 
license  under  the  Improvement  Patents  will 
be  binding  on  Miller  Industries.  The 
independent  expert  will  be  required  to  keep 
the  licensee's  request  for  a  determination, 
and  the  design  for  which  the  determination 
is  requested,  confidential  from  Miller 
Industries  until  the  licensee  begins  selling 
products  based  on  the  design  approved  by 
the  independent  expert. 

Section  IV  of  the  Final  Judgment  describes 
the  requirements  for  these  licenses.  The 
licenses  are  available  now  and  will  continue 
to  be  available  throughout  the  ten-year  life  of 
the  Final  Judgment.  The  licenses  are 
uncancelable  by  Miller  Industries  during  the 
life  of  the  licensed  patents,  except  on  the 
ground  of  material  breach  (for  instance,  for 
non-payment  of  royalties),  and  in  the 
unanticipated  event  that  the  Court  declines 
to  enter  the  proposed  Final  Judgment.  In  the 
event  of  license  cancellation,  a  licensee  will 
retain  the  right  to  sell  at  any  time  licensed 
products  manufactured  pursuant  to  the  terms 
of  the  license. 

Please  contact  Mr./Ms. at 

Miller  Industries  (phone  number]  if  you  are 
interested  in  obtaining  a  license. 

Competitive  Impacts  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16{b)-(h),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

On  February  17,  2000,  the  United 
States  filed  a  civil  antitrust  Complaint 
in  this  Court  charging  that  Defendant 
Miller  Industries,  Inc.,  violated  Section 
7  of  the  Clayton  Act,  15  U.S.C.  18,  when 
it  acquired  ownership  of  two  horizontal 
competitors,  Vulcan  Equipment,  Inc. 
("Vulcan")  and  Chevron,  Inc. 
("Chevron").  Miller  Industries  acquired 
Vulcan  in  September  1996  and  acquired 
Chevron  in  December  1997. 

The  Complaint  charges  that  these 
acquisitions  substantially  lessened 
competition  in  the  markets  for  the 
design,  manufacture,  and  sale  of  the  two 
major  categories  of  towing  and  recovery 
vehicles  generally  used  to  service 
passenger  cars  and  light  trucks  in  the 
United  States:  light-duty  towtrucks  and 
light-duty  car  carriers.  Prior  to  their 


acquisition,  Vulcan  and  Chevron  were 
proven  irmovators  that  had  patented 
and  successfully  marketed  key 
functional  improvements  in  light-duty 
towtrucks  and  light-duty  car  carriers, 
and  were  two  of  the  three  most 
significant  competitors  faced  by  Miller 
Industries  '  in  these  markets.  The 
acquisitions  eliminated  head-to-head 
competition  that  benefitted  consumers, 
establishing  Miller  Industries  as  the 
dominant  firm  in  the  light-duty 
towtruck  and  light-duty  car  carrier 
markets  with  the  ability  unilaterally  to 
raise  prices  or  reduce  quality.  The 
acquisitions  also  increased  Miller 
Industries'  ownership  of  valuable  patent 
rights,  and  reduced  the  number  of  firms 
with  the  right  to  offer  towing  and 
recovery  vehicles  incorporating  the 
important  technology  covered  by  those 
patents.  Finally,  by  reducing  the 
number  of  competitors,  these 
acquisitions  increased  the  likelihood  of 
anticompetitive  coordinated  behavior  to 
raise  prices  or  reduce  quality. 

The  request  for  relief  in  the  Complaint 
seeks:  (1)  A  judgment  that  the 
acquisitions  violate  Section  7  of  the 
Clayton  Act;  (2)  injunctive  or  other 
appropriate  relief  to  restore  competition; 
(3)  an  award  of  costs  to  the  Government; 
and  (4)  such  other  relief  as  the  Court 
may  deem  just  proper. 

Shortly  before  the  Complaint  was 
filed,  the  parties  reached  a  proposed 
settlement  that  would  substantially 
restore  competition  in  the  United  States 
light-duty  towrtruck  emd  light-duty  car 
carrier  markets,  primarily  by  requiring 
Miller  Industries  to  grant  a  non- 
exclusive license  to  use  certain  items  of 
important  patented  technology  to  any 
third  party  that  requests  such  a  license. 

Along  with  the  Complaint,  the  parties 
filed  a  Stipulation  and  proposed  Final 
Judgment  setting  out  the  terms  of  the 
settlement.  Pursuant  to  the  obligations 
imposed  in  these  documents,  begirming 
within  ten  days  of  the  time  that  they  are 
filed  with  the  Court,  Miller  Industries 
must  offer  to  any  third  party  a  non- 
exclusive license  under  as  many  as  five 
different  patents.  The  proposed  Final 
Judgment  specifies  the  maximimi  unit 
royalties  payable  under  these 
compulsory'  licenses,  and  also  contains 
model  licenses  setting  forth  other  terms. 
Miller  Industries  is  required  to  continue 
to  offer  these  licenses  during  the  ten- 
year  life  to  the  proposed  Final 
Judgment,  the  licenses  are  not 
cancelable  by  Miller  Industries  during 
the  life  of  any  licensed  patent,  unless 
the  licensee  commits  a  material  breach 
as  defined  in  the  license  (e.g.,  non- 


'  When  used  herein,  the  term  "Miller  Industries" 
refer  to  any  one  or  more  of  the  defendants.         . 


payment  of  royalties),  or  the  proposed 
Final  Judgment  is  not  entered  by  the 
Court.  The  proposed  Final  Judgment 
also  requires  Miller  Industries  to  notify 
the  Government  prior  to  making  future 
acquisitions  of  competitive  assets 
valued  above  a  certain  dollar  amount. 

The  plaintiff  and  defendants  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after 
compliance  with  the  APPA,  unless  the 
plaintiff  has  theretofore  withdrawn  its 
consent.  Entry  of  the  proposed  Final 
Judgment  would  terminate  this  action, 
except  that  the  Court  would  retain 
jurisdiction  to  construe,  modify,  or 
enforce  provisions  of  the  proposed  Final 
Judgment  and  punish  violations  thereof. 

//.  Description  of  Events  Giving  Rise  to 
the  Alleged  Violation 

A.  The  Defendants  and  the  Illegal 
Transactions 

Defendant  Miller  Industries,  Inc.  is  ^ 
Tennessee  corporation.  Its  wholly 
owned  subsidiary,  Miller  Industries 
Towing  Equipment,  Inc.,  is  a  Delaware 
corporation.  Both  maintain  their 
principal  place  of  business  in  Ooltewah, 
Teimessee.  Defendant  Che\Ton,  a 
wholly  owned  subsidiary  of  Defendant 
Miller  Industries,  Inc.,  is  a  Pennsylvania 
corporation  with  its  principal  place  of 
business  in  Mercer,  Pennsylvania. 

Miller  Industries  designs, 
manufactures,  and  markets  many  well 
known  brands  of  light-duty  towtrucks 
and  light-duty  car  carriers,  including 
those  carrying  the  Century.  Vulcan, 
Chevron,  Holmes,  Challenger,  and 
Champion  brands. 

On  September  2.  1996.  Defendant 
Miller  Industries,  Inc..  acquired,  in 
exchange  for  shares  of  its  capital  stock 
having  an  approximate  value  of  $8.2 
million,  all  of  the  outstanding  capital 
stock  of  Vulcan,  one  of  its  major 
competitors  in  the  design,  manufacture, 
and  sale  of  light-duty  towtrucks  and 
light-duty  car  carriers,  thereby  obtaining 
control  of  Vulcan's  assets,  including 
several  patents  of  great  competitive 
value  in  the  light-duty  towtruck  and 
light-duty  car  carrier  markets.  The 
transaction  was  not  subject  to  the 
notification  requirements  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976,  as  amended.  15  U.S.C.  18a, 
("HSR  Act")  because  the  dollar  value  of 
the  transaction  was  below  $15  million. 

Miller  Industries  continues  to  market 
products  imder  the  Vulcan  label,  but 
Vulcan's  production  facilities  have  been 
dismantled  and  its  operations  integrated 
with  those  of  Miller  Industries.  Title  to 
the  patents  formerly  owned  by  Vulcan 
has  passed  to  Defendant  Miller 
Industries  Towing  Equipment,  Inc. 
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On  Decembei  5,  1997.  Defendant 
Miller  Industrii  s,  Inc.  acquired,  for  $10 
million  cash,  al  of  the  capital  stock  of 
Chevron,  anoth  3r  of  its  major 
competitors  in  he  design,  manufacture, 
and  sale  of  ligh  -duty  towtrucks  and 
light-duty  car  c  irriers.  thereby  obtaining 
control  of  Chevon's  assets,  including 
valuable  patent  >  in  the  light-duty 
towtruck  and  li  ;ht-duty  car  carrier 
markets.  This  ti  ansaction  also  was  not 
subject  to  the  n  )tification  requirements 
of  the  HSR  Act.  Although  many  of 
Chevron's  func  ions  have  now  been 
integrated  with  Miller  Industries, 
Defendant  Che\Ton,  Inc.  survives  as  a 
wholly  owned  1  filler  Industries 
subsidiary  and  :ontinues  as  the  owner 
of  record  of  the  patents  it  held  before  its 
acquisition. 


B.  Product  and 
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Removal  and  recovery  of  larger 
disabled  vehicles,  such  as  buses,  heavy 
trucks,  or  construction  equipment, 
requires  the  service  of  larger  and  more 
powerful  vehicles,  which  also  generally 
have  different  equipment.  These  heavier 
removal  emd  recovery  vehicles  also  cost 
more  to  purchase  and  operate. 

Because  of  the  distinct  characteristics 
of  light-duty  towtrucks  and  light-duty 
car  carriers,  respectively,  prospective 
buyers  would  not  respond  to  a  small  but 
significant  increase  in  the  price  of  either 
one  by  substituting  the  other,  or  by 
substituting  any  other  type  of  towing 
and  recovery  vehicle.  Light-duty 
towtrucks  and  light-duty  car  carriers 
each  comprises  a  separate  relevant 
product  market  and,  as  there  is  no 
significant  importation,  the  United 
States  comprises  the  relevant  geographic 
market  in  which  the  competitive  effects 
of  these  acquisitions  must  be  assessed. 

C.  Patent  Barriers 

Miller  Industries  owned  valuable 
patented  technology  prior  to  its 
acquisitions  of  Vulcan  and  Chevron, 
and  acquired  additional  important 
patents  when  it  acquired  these  two 
companies.  These  patent  rights  relate  to: 
(1)  Improved  wheel  lift  design 
technology,  and  (2)  the  "independent 
raise  and  lower"  ("IRL")  technology. 

1.  The  Wheel-Lift  Patents 

A  wheel  lift  is  a  device  moimted  on 
the  rear  end  of  a  light-duty  towtruck  or 
light-duty  car  carrier  that  cradles  and 
supports  from  beneath  the  front  or  back 
tires  of  a  disabled  vehicle  in  order  to 
apply  the  lifting  power  required  to  raise 
it  into  towing  position,  and  to  tow  it. 
Nearly  a  decade  ago.  Miller  Industries 
acquired  the  patents  rights  to  a  greatly 
improved  wheel  lift  design  called  the  L- 
Arm  Wheel  Lift  (U.S.  Patent  No. 
4.836.737)  when  it  acquired  Century 
Wrecking  Company.  Century  had 
previously  granted  a  paid-up  royalty 
license  imder  this  patent  to  competitor 
Jerr-Dan  Corporation. 

Before  being  acquired  by  Miller 
Industries,  Vulcan  had  invented 
significant  improvements  to  the  basic 
patented  L-Arm  Wheel  Lift,  and 
obtained  the  "Vulcan  Improvement 
Patents"  (U.S.  Patent  Nos.  4,637,  623 
and  4,798,509).  The  key  features  of 
these  improvements  allow  the  L-Arm 
device  to  pivot  both  horizontally  and 
vertically,  providing  for  easier 
deployment  of  the  wheel  lift.  Miller 
Industries  and  Vulcan  entered  into  a 
cross  license  agreement  under  which 
Vulcan  obtained  a  license  under  Miller 
Industries'  L-Arm  patent  and  Miller 
Industry  obtained  a  license  to  use  the 


most  significant  features  of  the  Vulcan 
Improvement  patents. 

"There  is  no  established,  commercially 
available  alternative  to  the  L-Arm  or  the 
Vulcan  Improvement  Patents.  Prior  to 
Miller  Industries'  acquisition  of  Vulcan, 
three  competitors  (Miller  Industries, 
Jerr-Dan,  and  Vulcan)  had  the  right  to 
compete  with  products  incorporating 
the  L-Arm  wheel  lift,  and  two  (Miller 
Industries  and  Vulcan)  had  the  right 
also  to  compete  with  products 
incorporating  the  most  significant 
featiires  of  the  Vulcan  Improvement 
Patents.  Vulcan  reserved  for  itself  the 
exclusive  rights  to  other  features  of  the 
improvements,  such  as  the  use  of  a 
vertical  looking  pin  device  and  the 
elongated  ciirved  plate. 

Chevron,  lacking  rights  to  the  above- 
described  patents,  in  an  effort  to  design 
around  them,  developed  and  obtained 
Patent  No.  5,628,609  on  the  "Backsaver" 
wheel  lift.  Miller  Industries  nevertheless 
sued  Chevron  and  charged  that  this 
Backsaver  design  infringed  its  L-Arm 
patent,  but  Miller  Industries  acquired 
Chevron  before  this  issue  was 
adjudicated. 

2.  The  IRL  Patent 

A  light-duty  car  carrier  can  be 
equipped  with  an  "underlift,"  that  is  a 
wheel  lift  (which  can  be,  but  need  not 
be,  an  L-Arm  wheel  lift)  mounted  on  its 
back  end  that  can  be  used  to  tow 
another  disabled  vehicle  once  one 
disabled  vehicle  has  been  loaded  atop 
its  bed.  Prior  to  its  acquisition  by  Miller 
Industries,  Chevron  had  developed  and 
patented  a  greatly  improved  design  for 
moimting  a  wheel  lift  as  an  underlift  on 
a  Ught-duty  car  carrier  so  that  it  could 
be  raised  into  towing  position,  and 
lowered  from  it,  independently  of  the 
tilting  truck  bed.  The  right  to  use  this 
IRL  feature  (covered  by  U.S.  Patent  No. 
5,061,147),  which  significantly 
facilitates  removal  and  transportation  of 
two  vehicles  simultaneously  by  a  light- 
duty  car  carrier,  is  a  substantial  benefit 
to  competitors  in  the  United  States 
light-duty  car  carrier  market.  Designing 
around  the  patent  is  difficult,  time 
consuming,  and  expensive. 

D.  Harm  to  Competition  as  a 
Consequence  of  the  Merger 

Even  before  it  acquired  Vulcan  and 
Chevron,  Miller  Industries  was  the 
nation's  largest  supplier  of  light-duty 
towtrucks  and  the  second  largest 
supplier  of  light-duty  car  carriers,  with 
45%  and  23%  shares  of  total  revenues 
in  those  markets,  respectively.  With 
these  acquisitions.  Miller  increased  its 
market  shares  dramatically,  so  that  after 
the  acquisitions  it  accounted  for 
approximately  73%  of  total  revenues  for 
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U.S.  sales  of  light-duty  towtrucks  and 
about  47%  of  total  revenues  for  U.S. 
sales  of  light-duty  car  carriers,  and 
significantly  increased  concentration  in 
both  markets.  As  measured  by  the 
commonly  used  Herfindahl-Hirschman 
Index  {HHI),2  concentration  of  the  light- 
duty  towtruck  market,  which  stood  at  an 
HHI  of  about  2650  before  these 
acquisitions,  rose  by  about  3000  points 
to  an  HHI  of  about  5650  after  the 
acquisitions.  Concentration  of  the  light- 
duty  car  carrier  market,  which  stood  at 
an  HHI  of  about  2380  before  these 
acquisitions,  rose  by  about  1200  points 
to  an  HHI  of  about  3580  after  the 
acquisitions. 

Miller  Industries'  acquisitions  of 
Vulcan  and  Chevron  also  eliminated 
two  significant  and  effective 
competitors,  both  of  which  had 
successfully  developed  and  marketed 
valuable  innovations  in  product  design 
that  had  provided  Miller  Industries' 
products  with  important  competition, 
and  both  of  which  would  likely  have 
continued  to  innovate  had  they 
remained  independent.  The  acquisitions 
also  reduced  the  number  of  firms  able 
to  offer  products  incorporating  the  L- 
Arm  wheel  lift  and  the  most 
competitively  significant  features  of  the 
Vulcan  Improvement  Patents,  and 
substantially  increased  Miller 
Industries'  ownership  of  patent  rights 
important  for  effective  competition  in 
the  light-duty  towtruck  and  light-duty 
car  carrier  markets.  Miller  Industries 
now  faces  competition  in  these  markets 
from  only  one  large  competitor  and  a 
number  of  small  firms. 

As  a  result  of  the  acquisitions,  Miller 
Industries  became  the  dominant  firm  in 
the  light-duty  towtruck  and  light-duty 
car  carrier  markets  with  the  ability 
unilaterally  to  raise  prices  or  reduce 
quality.  In  addition,  by  reducing  the 
number  of  competitors,  these 
acquisitions  increased  the  likelihood  of 
anticonipetitive  coordinated  behavior  to 
raise  prices  or  reduce  quality. 

SuccessfuU  entry  is  difficult  and 
unlikely,  in  large  part  because  the  L- 
Arm  as  well  as  other  patented  wheel  lift 
designs  owned  by  Miller  Industries  are 
critical  for  effective  competition  in  both 
of  these  markets.  It  would  take  a  new 
entrant  considerable  time,  expenditure, 
and  effort  to  develop  product  designs 
that  did  not  infringe  Miller  Industries' 
patents — if  it  could  be  done  at  all — as 
well  as  establish  the  necessary 
distribution  network  and  gain  customer 
acceptance  of  its  products. 


2  A  definition  and  explanation  of  HHI  is  provided 
in  Appendix  A  to  the  Complaint. 


///.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
designed  to  eliminate  the 
anticompetitive  effects  of  Miller 
Industries'  acquisitions  of  Vulcan  and 
Chevron,  primarily  by  requiring 
compulsory  licensing  of  the  above- 
described  patents  to  any  present 
competitor  or  entrant  at  reasonable 
royalties. 

A.  Patent  Licenses 

The  proposed  Final  Judgment  directs 
Miller  Industries  to  offer,  until  the 
expiration  of  the  ten-year  term  of  the 
decree,  to  any  third  party  requesting  it 
a  non-exclusive  license  for  any  one  or 
more  of:  (1)  The  L-Arm  patent,  (2) 
certain  specified  claims  of  the  Vulcan 
Improvement  Patents,  that  allow  the  L- 
Arm  to  pivot  horizontally  and  vertically. 
(3)  the  Backsaver  patent,  and  (4)  the  IRL 
patent. 

All  licenses  will  be  uncancelable  by 
Miller  Industries  imtil  the  last  of  the 
licensed  patents  has  expired,  unless  the 
licensee  materially  breaches  (as  defined 
in  the  license,  e.g.,  for  non-payment  of 
royalties)  its  terms. 

The  proposed  Final  Judgment  requires 
Miller  Industries  to  retain  the  services  of 
an  Independent  Auditor  to  collect 
royalty  payments  and  provide  Miller 
Industries  with  the  Payments  along  with 
reports  that  do  not  disclose 
competitively  sensitive  sales 
information  about  a  licensee. 

Licenses  will  be  for  the  full  subject 
matter  scope  of  the  L-Arm,  Backsaver, 
IRL  patents,  and  for  specified  claims  of 
the  Vulcan  Improvement  Patents  (the 
"Licensed  Claims").  These  Licensed 
Claims  cover  the  horizontal  and  vertical 
pivoting  features  and  are  the  claims  that 
Vidcan  had  licensed  to  Miller  Industries 
before  Vulcan  was  acquired.  The  claims 
of  the  Vulcan  Improvement  Patents  that 
are  not  licensed  (the  "Unlicensed 
Claims")  are  also  specified  and 
described  in  the  Final  Judgment.  These 
cover  the  same  features  that,  prior  to  its 
acquisition  by  Miller  Industries,  Vulcan 
had  reserved  for  its  own  exclusive  use. 

To  clarify  the  features  covered  by  the 
Licensed  Claims,  and  to  facilitate  the 
production  by  licensees  of  wheel  lifts 
embodying  these  features,  the  proposed 
Final  Judgment  makes  clear  that  the 
wheel  lift  design  now  used  in  Miller 
Industries'  Century  model  towtruck  is 
covered  by  the  Licensed  Claims  and  its 
not  precluded  from  licensees'  use  by  the 
Unlicensed  Claims.  The  engineering 
drawings  for  the  Century  model  wheel 
lift  design  are  appended  to  the  proposed 
Final  Judgment  as  Exhibits  D  and  E. 

The  Proposed  Final  Judgment  also 
includes  another  option  to  facilitate 


licensing  of  the  Licensed  Claims  and 
promote  product  innovation.  Licensees 
that  wish  to  incorporate  the  features  of 
the  Licensed  Claims  into  their  own 
wheel  lift  designs — rather  than  use  the 
Century  model  design — may  seek 
assurance  that  their  designs  fall  within 
the  Licensed  Claims  and  do  not  infringe 
the  Unlicensed  Claims.  Miller  Industries 
shall  retain  a  Designated  Expert,  to  be 
selected  at  the  sole  discretion  of  the 
Government,  who  will  at  the  request  of 
an  existing  or  prospective  licensee, 
determine  whether  a  licensee's 
proposed  design  falls  within  Licensed 
Claims.  Miller  Industries  will  be  bound 
by  a  determination  by  the  Designated 
Expert  that  a  design  falls  within  the 
Licensed  Claims  and  will  not 
subsequently  challenge  that  design  as  an 
infringement  of  any  Unlicensed  Claim 
of  the  Vulcan  Improvement  Patents.  The 
proposed  Final  Judgment  provides  that 
Miller  Industries  will  pay,  up  to  a 
specified  maximimi  amount,  the  cost  for 
the  Designated  Expert  to  review  the 
licensed  patents  and  gain  sufficient 
familiarity  to  be  able  to  assess  specific 
design  proposals  offered  by  licensees. 
Any  licensee  that  opts  for  such  a 
determination  will  bear  the  additional 
cost  of  the  Designated  Expert's 
determination  regarding  its  particular 
design.  The  proposed  Final  Judgment 
imposes  requirements  designed  to 
assure  that  information  about  the 
proposed  design  remains  confidential 
with  the  Designated  Expert  until 
products  embodying  the  design  are 
actually  sold. 

Each  licensee  and  prospective 
licensee  under  the  Vulcan  Improvement 
patents  may  use  the  services  of  the 
Designated  Expert,  but  no  one  is 
required  to  use  them.  Miller  Industries 
is  required  to  grant  each  request  for  a 
license,  and  a  licensee  of  the  Licensed 
Claims  may  choose  simply  to  design 
and  market  its  product.  Of  course,  a 
licensee  choosing  this  option  would  not 
be  protected  against  the  risk  of  a 
possible  claim  of  infringement  and  the 
costs  inherent  therein. 

The  proposed  Final  Judgment  is 
intended  to  restore  competition  and 
promote  further  innovation  in  the 
markets  for  light-duty  towtrucks  and 
light-duty  car  carriers.  This  will  benefit 
customers  by  providing  them  with 
lower  prices,  better  quality,  and  a 
greater  variety  of  products.  The  L-Arm, 
the  Licensed  Claims  of  the  Vulcan 
Improvements,  the  IRL  patent,  and  the 
Backsaver  Patent  are  important  for 
effective  competition  in  the  markets  for 
light-duty  towtrucks  and  car  carriers. 
Licensing  these  designs  will  also  lower 
entry  barriers  and  allow  many  firms  to 
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B.  Notification  lof  Future  Acquisitions 

The  proposei  1  Final  Judgment  also 
requires  Miller  Industries  to  notify  the 

ustice  prior  to  acquiring 

interest  in  a 
manufacturer  c  f  towing  and  recovery 
equipment,  or  iny  patent  relating  to  the 

towing  and  recover)' 
equipment,  wli  en  the  value  of  the 
acquisition  is  c  ver  $5  million.  This 
provision  supp  lements  the  statutory 
notification  pn  visions  of  the  HSR  Act, 
under  which  p  irties  generally  need  not 
file  a  notificatii  )n  if  the  dollar  value  of 
their  transactio  n  is  below  $15  million. 
This  decree  prdvision  was  included 
because  the  ac(  uisitions  of  Vulcan  and 
Chevron  lesser  ed  competition  even 

ar  value  of  these 
transactions  fe  1  below  the  HSR  Act's 
notification  tht  sshold.  It  will  give  the 
Department  of  ustice  the  opportunity  to 
assess,  before  t  le  acquisitions  are 
consummated,  the  likely  competitive 


effects  of  any  future  Miller  Industries' 
asset  acquisitions  greater  than  $5 
million  in  value  in  the  towing  and 
recovery  vehicle  markets. 

rv.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 
The  APPA  provides  for  a  period  of  at 
least  sixty  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  in  writing  within  sixty 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  written  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  its  entry. 
The  written  comments  and  the  response 
of  the  United  States  will  be  filed  with 
the  Court  and  published  in  the  Federal 
Register.  Written  comments  should  be 
submitted  to:  Mary  Jean  Moltenbrey, 
Chief,  Civil  Task  Force,  Antitrust 
Division.  United  States  Department  of 
Justice,  325  Seventh  Street,  N.W.,  Suite 
300,  Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  the  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 


modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits.  The 
United  States  is  satisfied,  however,  that 
the  broad  licensing  required  by  the 
decree  is  the  most  effective  form  of 
relief  in  this  case,  where  the  challenged 
acquisitions  were  completed  some  years 
ago  and  given  the  configuration  of  these 
markets.  The  proposed  relief  will 
provide  and  promote  competition  in  the 
design,  manufacture  and  sale  of 
towtrucks,  and  will  significantly  ease 
barriers  to  entry. 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  Court 
may  consider: 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
consideration  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the 
issuers  at  trial.  15  U.S.C.  lB(e). 

As  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  held,  the 
APPA  permits  the  Court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft,  56  F.3d  1448  (D.C.  Cir.  1995). 
,    In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process.  *  Rather, 


M 19  Cong.  Rec.  24598  (1973):  see  also  United 
States  V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D. 
Mass.  1975).  A  "public  interest"  determination  can 
be  made  properly  on  the  basis  of  the  Competitive 
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absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comment  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid- America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
1161.508  at  71,980  9W.d.  Mo.  1977). 
Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  coiut  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public.  "United 
States  V.  BNS,  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  quoting  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,666  (9th 
Cir.).  cert,  denied.  454  U.S.  1083  (1981). 
Precedent  requires  that 

[t]he  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  government  has  not  breached 
its  duty  to  the  public  in  consenting  to  the 
decree.  The  court  is  required  to  determine 
not  whether  a  particular  decree  is  the  one 
that  will  best  serve  society,  but  whether  the 
settlement  is  'within  the  reaches  of  the  public 
interest.'  More  elaborate  requirements  might 
undermine  the  effectiveness  of  antitrust 
enforcement  by  consent  decree." 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Coiul  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability: 

[A]  proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court  would 
impose  on  its  own,  as  long  as  it  falls  within 
the  range  of  acceptability  or  is  "within  the 
reaches  of  public  interest."  ^ 


Impact  Statement  and  Response  to  Comments  files 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  the  further  proceeding  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  93-1463.  93rd 
Cong.  2d  Sess.  8-9,  reprinted  in  (1974)  U.S.C.C.A.N. 
6535,  6538. 

"United  States  v.  Bechtel,  648  F.2d  at  666 
(internal  citations  omitted)  (emphasis  added);  see 
United  v.  BNS.  Inc.,  858  F.  2d  at  463;  United  States 
V.  National  Broadcasting  Co.,  449  F.  Supp.  1 127. 
1143  (CD.  Cal.  1978);  Gillette.  406  F.  Supp.  at  716. 
See  also  United  States  v.  An-.prlcan  Cyanamid  Co.. 
719  F.  2d  558,  565  (2d  Cir.  1983). 

5  United  States  v.  American  Tel.  &  Tel.  Co..  552 
F.  Supp.  131, 150  (D.D.C.  1982)  (citations  omitted), 
aff  d  sub  nom.  Maryland  v.  United  States.  460  U.S. 


Moreover,  the  Court's  role  imder  the 
Tunney  Act  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
complaint,  and  the  Act  does  not 
authorize  the  Court  to  "construct  (its) 
own  hypothetical  case  and  then 
evaluate  the  decree  against  the  cases." 
Microsoft.  56  F.3d  at  1459.  Since  "Ulhe 
court's  authority  to  review  the  decree 
depends  entirely  on  the  government's 
exercising  its  prosecutorial  discretion  by 
bringing  a  case  in  the  first  place,"  it 
follows  that  the  court  "is  only 
authorized  to  review  the  decree  itself, 
and  not  to  "effectively  redraft  the 
complaint"  to  inquire  into  other  matters 
that  the  United  States  might  have  but 
did  not  pursue.  Id. 

Vni.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

For  plaintiff  United  States  of  America. 

Respectfully  submitted, 
Kurt  Shaffert, 
D.C.Bar  No.  U79J. 
John  W.  Poole, 
D.C.  Bar  No.  56944. 
William  Stallings, 

D.C.  Bar  No.  444924,  Attorneys.  Civil  Task 
Force,  Antitrust  Division,  U.S.  Department 
of  Justice.  325  7th  Street,  N.W.,  Rm.  300, 
Washington.  DC 20530. 

Dated:  February  23,  2000.  Washington,  DC. 

Certificate  of  Service 

This  certifies  that  on  this  day  I  caused 
a  true  copy  of  the  foregoing  Competitive 
Impact  Statement  to  be  served  by  first 
class  mail,  postage  prepaid,  upon 
coimsel  for  defendants,  as  indicated 
below: 

C.  Loring  Jetton,  Jr.,  Esquire,  Wilmer. 
Cutler  &  Pickering.  2445  M  Street, 
Northwest.  Washington,  DC  20037- 
1420.  Counsel  for  Defendants  Miller 
Industries,  Inc.,  Miller  Industries 
Towing  Equipment,  Inc..  and 
Chevron,  Inc. 

Dated:  February  23.  2000. 
Kurt  Shaffert. 

[FR  Doc.  00-5536  Filed  3-10-00;  8:45  am) 
BILLING  CODC  4410-11-M 


1001  (1983),  quoting  Gillette,  406  F.  Supp.  at  716; 
United  States  v.  Alcan  Aluminium.  Ltd.,  605  F. 
Supp.  619.  622  (W.D.  Ky.  1985). 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Healtti 
(MACOSH);  Notice  of  Rechartering 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Notice  of  Recharting  of 
MACOSH. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  as  amended  (5 
U.S.C.  app.  I),  and  after  consultation 
with  the  General  Services 
Administration  (GSA).  I  have 
determined  that  rechartering  the 
Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health 
(MACipSH)  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  by 
the  Occupational  Safety  and  Health  Act 
of  1970  (OSH  Act),  84  Stat.  1590,  29 
U.S.C.  651  et  seq.).  Authority  to 
establish  this  Committee,  which 
addresses  maritime  matters,  is  found  in 
sections  6(b)  and  7(b)  of  the  OSH  Act; 
section  41  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941);  the  Federal  Advisory  Committee 
Act  (FACA)  (5  U.S.C.  App.  2)  and  by 
other  general  agency  authority  in  Title 
5  of  the  United  States  Code. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chappell  Pierce,  Acting  Director,  Office 
of  Maritime  Standards,  U.S.  Department 
of  Labor.  Occupational  Safety  and 
Health  Administration,  Room  N-3609, 
200  Constitution  Avenue,  N.W., 
Washington,  DC  20210;  Telephone: 
(202) 693-2255. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Conmiittee  will  advise  OSHA  on 
matters  relevant  to  the  safety  and  health 
of  workers  in  the  maritime  industry'. 
This  includes  advice  on  maritime  issues 
that  will  result  in  more  effective 
enforcement,  training,  and  outreach 
programs,  and  streamlined  regulatory 
efforts  using  consensual  rulemaking 
techniques,  where  appropriate,  as  well 
as  standard  rulemaking  procedures. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  and  OSHA's 
regulations  covering  advisory 
committees(29CFRPart  1912).  The       - 
Committee  charter  will  be  filed  15  days 
from  the  date  of  this  publication. 
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n.  Nominatioa  i 

On  January  2 1,  2000,  the  Agency 
sohcited  nomii  ations  for  membership 
on  MACOSH  (t  5  FR  3740).  hiterested 
persons  were  ii  vited  to  submit  their 
own  names  or  1  de  name  of  another 
person  who  thay  believed  to  be 
qualified  to  serve  on  the  advisory 
committee.  OSHA  will  publish  the 
names  of  thosejselected  for  membership 
on  MACOSH  shortly  in  the  Federal 
Register. 

m.  Authority 

This  dociune^t 
the  direction  o 
Assistant 
Occupational 
Department  of 
20210,  pursuanlt 
7(b)  of  the  Occ;  pational 
Health  Act  of 
the  Federal  Advisory 
U.S.C.  App.  2), 

Signed  at  Wast  ington,  DC  this  6th  day  of 
March  2000 
Charies  N.  Jeffi-^s 
Assistant  Secreta  y 
(FR  Doc.  00-610« 

BtLLMO  CODE  4510-  S— M 


Secre  ary 


was  prepared  under 
Charles  N.  Jeffiress, 
of  Labor  for 
^ety  and  Health,  U.S. 
^bor.  Washington,  D.C. 
to  sections  6(b)  and 
Safety  and 
(29  U.S.C.  655,  656), 
Committee  Act  (5 
and  29  CFR  Part  1912. 


of  Labor. 
Filed  3-10-00;  8:45  am] 


DEPARTMENT  OF  LABOR 

Pension  and  VMelfare  Benefits 
Administration  j 

[Prohibited  Transaction  Exemption  2000- 
11;  Exemption  Application  No.  D-10721,  et 
al.] 


/idl 


Grant  of  Individual  Exen'kptions; 
Metropolitan  Lite 

AGENCY:  Pensio  i  and  Welfare  Benefits        Exemption 


Administration 
action:  Grant  o 


to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Metropolitan  Life  Insurance  Company 
(MetLife),  Located  in  New  York,  NY 

[Prohibited  Transaction  Exemption  2000-11; 
Exemption  Application  No.  D-10721] 


Labor. 

individual  exemptions. 


SUMMARY:  This  iocimient  contains 
exemptions  issi  led  by  the  Department  of 
Labor  (the  Depa  rtment)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Re^  enue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  { >endency  before  the 
Department  of  ]  iroposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  fac  s  and  representations 
contained  in  ea  :h  application  for 
exemption  and  referred  interested 
persons  to  the  r  jspective  applications 
for  a  complete  <  tatement  of  the  facts  and 
representations  The  applications  have 
been  available  J  sr  public  inspection  at 


the  Department 


in  Washington,  DC.  The 


notices  also  inv  ited  interested  persons 


Section  I.  Exemptions  Involving  the 
Demutualization  of  Metlife  and  the 
Excess  Holding  of  Consideration  by 
Plans  Sponsored  by  Metlife  and  its 
Affiliates  (the  MetLife  Plans) 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  receipt,  by  any  eligible 
policyholder  (the  Eligible  Policyholder) 
of  MetLife  that  is  an  employee  benefit 
plan  (the  Plan),  subject  to  applicable 
provisions  of  the  Act  and/or  the  Code, 
including  any  Eligible  Policyholder  that 
is  a  Plan  covering  employees  of  MetLife 
or  its  affiliates,  of  an  interest  (the 
Interest)  in  a  trust  (the  Trust),  whose 
corpus  consists  of  conamon  stock  (the 
Common  Stock)  issued  by  MetLife,  Inc. 
(the  Holding  Company),  the  parent  of 
MetLife;  or  (2)  the  receipt  of  cash  or 


policy  credits  by  such  Plans, ^  in 
exchange  for  such  Eligible 
Policyholder's  membership  interest  in 
MetLife,  pursuant  to  a  plan  of 
conversion  (the  Plan  of  Reorganization) 
adopted  by  MetLife  and  implemented  in 
accordance  with  section  7312  of  the 
New  York  Insurance  Law. 

In  addition,  the  restrictions  of  section 
406(a)(1)(E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply  to 
the  receipt  and  holding,  by  a  MetLife 
Plan,  of  Trust  Interests,  whose  fair 
market  value  exceeds  10  percent  of  the 
value  of  the  total  assets  held  by  such 
Plan. 

The  exemptions  that  are  described 
above  are  subject  to  the  following 
conditions: 

(a)  The  Plan  of  Reorganization  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  New  York 
Insurance  Law  and  is  subject  to  review 
and  approval  by  the  New  York 
Superintendent  of  Insurance  (the 
Superintendent).  The  Superintendent 
reviews  the  terms  of  the  options  that  are 
provided  to  Eligible  Policyholders  of 
MetLife  as  part  of  such  Superintendent's 
review  of  the  Plan  of  Reorganization, 
and  the  Superintendent  only  approves 
the  Plan  of  Reorganization  following  a 
determination  that  the  Plan  is  fair  and 
equitable  to  all  Eligible  Policyholders 
and  is  not  detrimental  to  the  public. 

(b)  Each  Eligible  Policyholder  has  an 
opportunity  to  vote  at  a  special  meeting 
to  approve  the  Plan  of  Reorganization 
after  receiving  full  written  disclosure 
from  MetLife. 

(c)  One  or  more  independent 
fiduciaries  of  a  Plan  (the  Independent 
Fiduciary)  that  is  an  Eligible 
Policyholder  receives  Trust  Interests, 
cash  or  policy  credits  pursuant  to  the 
terms  of  the  Plan  of  Reorganization  and 
neither  MetLife  nor  any  of  its  affiliates 
exercises  any  discretion  or  provides 
"investment  advice,"  within  the 
meaning  of  29  CFR  2510.3-21(c)  with 
respect  to  such  acquisition. 

(d)  In  the  case  of  a  MetLife  Plan,  the 
Independent  Fiduciary — 

(1)  Votes  at  the  special  meeting  of 
Eligible  Policyholders  to  approve  the 
Plan  of  Reorganization; 

(2)  Makes  any  election,  to  the  extent 
available  under  the  Plan  of 
Reorganization,  to  receive  Trust 
Interests  or  cash  on  behalf  of  the 
MetLife  Plan; 

(3)  Monitors,  on  behalf  of  the  MetLife 
Plan,  the  acquisition  and  holding  of  any 
Trust  Interests  received; 


'  Unless  otherwise  noted,  the  terms  "Plan"  and 
"MetLife  Plan"  are  referred  to  collectively  as  the 
"Plans." 
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(4)  Makes  determinations  on  behalf  of 
the  MetLife  Plan  with  respect  to  the 
voting  and  the  continued  holding  of 
Trust  Interests  by  such  Plan. 

(5)  Withdraws  shares  of  Holding 
Company  Common  Stock  that  are  held 
in  Trust  which  are  equivalent  to  Trust 
Interests  allocated  to  a  MetLife  Plan  and 
disposes  of  such  Trust  Interests: 

(i)  Not  exceeding  the  limits  of  section 
407(a)  of  the  Act  in  a  prudent  manner. 

(ii)  Exceeding  the  limits  of  section 
407(a)  of  the  Act  within  six  months  of 
the  initial  public  offering  (the  IPO);  and 

(6)  Provides  the  Department  with  a 
complete  and  detailed  final  report  as  it 
relates  to  the  MetLife  Plans  prior  to  the 
effective  date  of  the  demutualization. 

(e)  Each  Eligible  Policyholder  entitled 
to  receive  Trust  Interests  is  allocated  at 
least  ten  shares  of  Holding  Company 
Common  Stock  and  additional 
consideration  may  be  allocated  to 
Eligible  Policyholders  who  own 
participating  policies  based  on  actuarial 
formulas  that  take  into  account  each 
participating  policy's  contribution  to  the 
siirplus  of  MetLife,  which  formulas  have 
been  reviewed  by  the  Superintendent. 

(f)  All  Eligible  Policyholders  that  are 
Plans  participate  in  the  demutualization 
transaction  on  the  same  basis  within 
their  class  groupings  as  other  Eligible 
Policyholders  that  are  not  Plans. 

(g)  No  Eligible  Policyholder  pays  any 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of 
consideration. 

(h)  All  of  MetLife's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Reorganization. 

(i)  The  terms  of  the  transactions  are  at 
least  as  favorable  to  the  Plans  as  an 
arm's  length  transaction  with  an 
unrelated  party. 

Section  II.  Exemptions  Involving  Sales 
or  Withdrawals  Occurring  in 
Connection  With  the  Operation  or 
Termination  of  the  Trust 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  (1)  sale  by  a  Plan  to  the  Holding 
Company  of  Holding  Company  Common 
Stock,  which  is  held  in  the  Trust  for  the 
benefit  of  such  participating  Plan  and  is 
evidenced  by  Trust  Interests,  following 
the  effective  date  of  the  demutualization 
or  upon  the  termination  of  the  Trust; 
and  (2)  the  withdrawal  by  a  Plan  of 
Holding  Company  Common  Stock,  as 
evidenced  by  Trust  Interests,  beginning 
on  the  first  anniversary  of  the  effective 
date  of  the  demutualization  until  the 
termination  of  the  Trust. 


The  exemptions  are  subject  to  the 
following  conditions: 

(a)  The  decision  by  a  Plan  to  arrange 
for  the  sale  of  Holding  Company 
Common  Stock  to  the  Holding  Company 
or  to  withdraw  Holding  Company 
Common  Stock  is  made  by  a  Plan 
fiduciary  which  is  independent  of 
MetLife  and  its  affiliates. 

(b)  No  Plan  pays  any  fees  or 
commissions  in  connection  with  either 
transaction. 

(c)  The  terms  of  the  transactions  are 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(d)  Any  sale  of  shares  of  Holding 
Company  Common  Stock  held  in  the 
Trust  for  the  benefit  of  a  Plan  to  the 
Holding  Company  is  at  a  price  reflecting 
the  fair  market  value  of  the  Common 
Stock  as  determined  by  averaging  the 
high  and  low  trading  prices  as  reported 
on  the  New  York  Stock  Exchange  on  the 
day  of  sale,  except  that  if  such  sale  is 
pursuant  to  the  termination  of  the  Trust, 
such  fair  market  value  is  determined  as 
the  average  of  the  closing  price  for  a 
share  of  such  Holding  Company 
Common  Stock  for  the  twenty 
consecutive  trading  days  ending  on  the 
third  calendar  day  immediately  prior  to 
the  date  of  the  sale. 

Section  III.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  "MetLife"  means 
Metropolitan  Life  Insurance  Company 
and  any  affiliate  of  MetLife  as  defined 
in  paragraph  (b)  of  this  Section  III. 

(b)  An  "affiliate"  of  MetLife 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  MetLife.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.);  and 

(2)  Any  officer,  director  or  partner  in 
such  person. 

(c)  The  term  "Eligible  PoUcy holder" 
means  a  policyholder  whose  name 
appears  on  MetLife's  records  as  the 
owner  of  a  policy  on  the  adoption  date 
of  MetLife's  Plan  of  Reorganization  by 
MetLife's  Board  of  Directors  and.  which 
is  in  full  force  for  its  full  basic  benefits 
and  has  not  matured  by  death  or 
otherwise  been  surrendered  or 
terminated. 

(d)  The  term  "poHcy  credit"  means  (1) 
an  increase  in  accumulation  value,  to 
which  the  Company  will  apply  no  sales, 
surrender  charges,  or  that  will  be  further 
increased  in  value  to  offset  any  of  these 
charges,  under  a  policy  that  is  a  deferred 


aimuity;  (2)  an  increase  in  the  amount 
of  the  payments  distributed  under  a 
policy  that  is  in  the  course  of  annuity 
payments;  (3)  additional  insurance  or 
dividends  with  interest,  as  appropriate 
(depending  upon  whether  the  additional 
insurance  option  or  the  dividends  with 
interest  option  has  been  selected  with 
respect  to  the  imderlying  policy, 
provided  that  dividends  with  interest 
will  apply  where  an  option  other  than 
additional  insurance  or  dividends  with 
interest  has  been  selected),  under  a 
policy  that  is  a  life  insurance  policy;  or 
(4)  an  increase  in  the  retired  lives 
reserve,  under  a  policy  that  is  a  life  or 
health  insurance  funding  accoimt  or  a 
guaranteed  life  insurance  funding 
account. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice)  that 
was  published  on  November  24,  1999  at 
64  FR  66201. 

Written  Comments 

The  Department  received  25  written 
comments  with  respect  to  the  Notice. 
Twenty-four  comments  were  submitted 
by  Eligible  Policyholders  of  MetLife  and 
one  comment  was  submitted  by  MetLife. 

Of  the  Eligible  Policyholder ' 
comments  received,  one  commenter  was 
in  favor  of  the  exemption  and  urged  the 
Department  to  grant  it.  Six  commenters 
requested  general  information  that  was 
not  relevant  to  the  exemption  and  their 
comments  were,  in  tiirn.  forwarded  to 
appropriate  personnel  within  MetLife 
for  response. 

Seventeen  commenters  said  they  were 
opposed  to  the  exemption  for  various 
reasons.  These  commenters  questioned 
whether  the  exemption  would  have  an 
adverse  impact  upon  their  benefits  or 
they  expressed  general  dissatisfaction 
with  the  demutualization  concept  or 
with  the  insurer.  Because  many  of  the 
comment  letters  presented  similar 
issues,  particularly  the  effect  of  the 
demutualization  on  policyholder 
benefits,  the  Department  forwarded  a 
representative  sample  to  MetLife  for 
response. 

In  its  comment,  MetLife  requested 
clarification  to  the  Notice.  The  comment 
also  sought  to  expand  on  the  description 
of  the  transactions  described  in  the 
Notice  and  the  Summary  of  Facts  and 
Representations  (the  Summary). 

Discussed  below  are  the  substandve 
comments  that  were  submitted  by  the 
Eligible  Policyholders  as  well  as 
MetLife's  responses  to  the  comment 
letters.  Also  discussed  is  MetLife's 
comment  and  the  Department's 
responses  to  specific  areas  of  technical 
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(e)  Each  Eligible  Policyholder  entitled  to 
receive  Trust  Interests  is  allocated  at  least  ten 
shares  of  Holding  Company  Common  Stock, 
and  additional  consideration  may  be 
allocated  to  Eligible  Policyholders  who  own 
participating  policies  based  on  actuarial 
formulas  that  take  into  account  each 
participating  policy's  contribution  to  the 
surplus  of  MetLife,  which  formulas  have 
been  reviewed  by  the  Superintendent. 

MetLife  points  out  that  the  same 
comment  is  applicable  to 
Representation  9(d)  of  the  Summary. 
In  response  to  this  clarification,  the 
Department  has  made  the  requested 
revisions  to  the  Notice  and  the 
Summary. 

3.  MetLife  Definition.  On  page  66202 
of  the  Notice,  Section  Ill(a)  in  part, 
defines  the  term  "MetLife"  as  "The 
MetLife  Insurance  Company."  However, 
MetLife  requests  that  the  article  "The," 
be  deleted  from  the  term  and  in 
response  to  this  comment,  the 
Department  has  made  the  requested 
revision. 

4.  Affiliate  Definition.  On  page  66202 
of  the  Notice,  paragraph  (b)  defines  the 
term  "affiliate"  of  MetLife  to  include — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling  controlled  by,  or  under  common 
control  with  MetLife;  (For  purposes  of  this 
paragraph,  the  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  Any  officer,  director  or  partner  in  such 
person:  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director  or 
a  5  percent  partner  or  owner. 

While  Metlife  concedes  that 
subparagraphs  (1)  and  (2)  of  the 
definition  are  acceptable,  that  portion  of 
subparagraph  (3)  which  includes  an 
entity  in  which  MetLife  holds  an 
interest  of  5  percent  or  more  is  too 
broad.  In  preparing  the  list  of  MetLife 
Plans,  MetLife  states  that  it  included 
Plans  of  entities  in  which  it  owned  a  50 
percent  or  greater  interest.  If  it  were 
required  to  use  the  5  percent  threshold, 
MetLife  states  that  the  list  of  Plans 
would  have  to  include  Plans  of 
companies  in  which  it  holds  a  minority 
(but  greater  than  5  percent)  interest.  In 
many  cases,  MetLife  represents  that  it 
has  no  knowledge  of  these  Plans,  and  as 
a  minority  owner,  has  no  control  over 
them.  Accordingly,  MetLife  requests 
that  the  Department  delete 
subparagraph  (3)  from  the  definition. 
MetLife  notes  that  subparagraph  (1) 
would  still  pick  up  the  majority-owned 
subsidiaries  whose  Plans  are  already 
included  in  the  schedule  of  the  MetLife 
Plans  supplied  to  the  Department. 


The  Department  concurs  with  this 
comment  and  has  made  the  requested 
modification. 

5.  Eligible  Policyholder  Definition.  On 
page  66202  of  the  Notice,  paragraph  (c) 
of  Section  III  defines  the  term  "Eligible 
Policyholder"  as  — 

*  *   *  a  policyholder  whose  name  appears 
on  MetLife's  records  as  the  owner  of  a  policy 
on  the  adoption  date  of  MetLife's  Plan  of 
Reorganization  by  MetLife's  Board  of 
Directors,  which  is  in  full  force  for  its  full 
basic  benefits  and  has  not  matured  by  death 
or  otherwise  been  surrendered  or  terminated 
and  which  remains  in  force  on  the  effective 
date  of  MetLife's  demutualization. 

MetLife  notes  that  the  definition  ends 
with  the  phrase  "and  which  remains  in 
force  on  the  effective  date  of  MetLife's 
demutualization."  However,  MetLife 
wishes  to  clarify  that  New  York  law  was 
recently  amended  to  eliminate  the 
requirement  that  the  policy  remain  in 
force  until  the  effective  date  to  be 
eligible.  Therefore,  MetLife  states  that 
its  Plan  of  Reorganization  now  provides 
that  a  policy  which  was  in  force  on  the 
adoption  date  (September  28, 1999)  will 
be  eligible  even  if  it  does  not  remain  in 
force  until  the  effective  date. 

In  response,  the  Department  has 
considered  this  clarification  and  has 
made  the  requested  modification  to  the 
Notice. 

6.  Policy  Credit  Definition.  On  page  • 
66202  of  the  Notice,  paragraph  (d)  of 
Section  III  defines  the  term  "policy 
credit"  as  — 

*  *   *  (1)  a  dividend  deposit  or  dividend 
addition;  (2)  an  increase  in  accumulation 
value  (to  which  no  sales  or  surrender  or 
similar  charges  shall  be  applied);  (3) 
additional  coverage  or  benefits;  (4)  an 
extension  of  the  expiry  date;  or  (5)  a 
reduction  in  premium  payments. 

MetLife  represents  that  the  definition  of 
the  term  "policy  credit"  in  the  Notice  is 
a  somewhat  simplified  version. 
Therefore,  it  requests  that  the  term  as 
defined  in  the  Plan  of  Reorganization, 
which  is  stated  as  follows,  be 
substituted: 

*  *   *  (1)  an  increase  in-eccumulation 
value,  to  which  the  Company  will  apply  no 
sales,  surrender  charges,  or  that  will  be 
further  increased  in  value  to  offset  any  of 
these  charges,  under  a  policy  that  is  a 
deferred  annuity;  (2)  an  increase  in  the 
amount  of  the  payments  distributed  under  a 
policy  that  is  in  the  course  of  annuity 
payments;  (3)  additional  insurance  or 
dividends  with  interest,  as  appropriate 
(depending  upon  whether  the  additional 
insurance  option  or  the  dividends  with 
interest  option  has  been  selected  with  respect 
to  the  underlying  policy,  provided  that 
dividends  with  interest  will  apply  where  an 
option 
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other  than  additional  insurance  or  dividends 
with  interest  has  been  selected),  under  a 
policy  that  is  a  life  insurance  policy;  or  (4) 
ein  increase  in  the  retired  lives  reserve,^ 
under  a  policy  that  is  a  life  or  health 
insurance  funding  account  or  a  guaranteed 
life  insurance  funding  account. 

In  response,  the  Department  has 
revised  the  definition  of  the  term 
"policy  credit"  to  reflect  the  version  set 
forth  in  MetLife's  final  Plan  of 
Reorganization. 

7.  Trust  Corpus.  On  page  66203  of  the 
Notice,  the  first  sentence  of 
Representation  5  of  the  Summary 
provides,  in  part,  that  MetLife  will 
establish  the  Trust  "to  hold  shares  of 
Holding  Company  Common  Stock  that 
are  received  by  millions  of 
policyholders  vmder  its  Plan  of 
Reorganization."  For  the  sake  of 
accuracy,  MetLife  states  that  this  clause 
should  be  revised  to  state  that  the  Trust 
will  hold  shares  of  Holding  Company 
Common  Stock  that  are  allocated  to 
policyholders  since  the  policyholders 
will  not  actually  "receive"  the  shares 
unless  and  until  they  are  withdrawn 
ft-om  the  Trust. 

The  Department  concurs  with  this 
comment  and  has  revised  the  first 
sentence  of  Representation  5. 

8.  Miscellaneous  Changes/ 
Clarifications.  On  page  66204  of  the 
Notice,  in  the  third  paragraph  of 
Representation  7  of  the  Summary, 
MetLife  points  out  that  the  proper 
spelling  of  the  Superintendent's 
actuarial  adviser  is  "Milliman  & 
Robertson"  and  not  "Miliman  & 
Robertson."  Similarly,  on  page  66204  of 
the  Notice,  in  Representation  8  of  the 
Summary,  the  parenthetical  in  the  first 
sentence  of  the  fourth  paragraph  should 
read  "(approximately  11.1  million  in  the 
case  of  MetLife)  instead  of 
"(approximately  16  million  in  the  case 
of  MetLife)."  Finally,  on  page  66205  of 
the  Notice,  in  Representation  9, 
Footnote  5  of  the  Summary  states  that 
the  special  policyholder  meeting  will  be 
held  "in  early  January  2000."  However, 
MetLife  wishes  to  clarify  that  the  public 
hearing  occtirred  on  January  24,  2000 
and  the  policyholder  vote  took  place  on 
February  7,  2000. 

The  Department  notes  these 
clarifications. 

9.  Canadian  Policies.  On  page  66205 
of  the  Notice,  in  Representation  10  of 
the  Siunmary,  Footnote  6  describes  the 
status  of  certain  former  Canadian 
policyholders  of  MetLife.  To  clarify  the 


2  MetLife  represents  that  the  phrase  "retired  lives 
reserve"  refers  to  a  reserve  which  is  part  of  a  group 
term  life  or  health  insurance  policy  by  which 
monies  are  set  aside  under  the  policy  for  the 
payment  of  future  premiums  for  eligible  retirees 
covered  under  the  policy. 


status  of  these  policies,  MetLife  states 
that  in  July  1998,  it  sold  a  substantial 
portion  of  its  Canadian  operations  to 
Clarice  Life  Insurance  Company  (Clarica 
Life).  As  part  of  that  sale,  MetLife 
explains  that  a  large  block  of  policies  in 
effect  with  MetLife  in  Canada  were 
transferred  to  Clarica  Life  and  the 
holders  of  the  transferred  Canadian 
policies  became  policyholders  of  Clarica 
Life.  MetLife  indicates  that  the 
transferred  policyholders  are  no  longer 
MetLife  policyholders  and,  therefore, 
are  not  entitled  to  compensation  under 
the  Plan  of  Reorganization. 

However,  as  a  result  of  a  commitment 
made  iii  connection  with  obtaining 
Canadian  regulatory  approval  of  that 
sale,  if  it  demutualizes,  MetLife  states 
that  its  Canadian  branch  will  make  cash 
payments  to  those  who  are,  or  are 
deemed  to  be,  holders  of  these 
transferred  Canadian  policies.  MetLife 
notes  that  the  payments  will  be 
determined  in  a  maimer  that  is 
consistent  with  the  treatment  of,  and 
will  be  fair  and  equitable  to.  Eligible 
Policyholders.  Further,  MetLife  states 
that  the  process  of  the  IPO  and  any 
Other  Capital  Raising  Transactions  must 
be  sufficient  to  reimburse  MetLife  for 
those  payments. 

Also  in  Representation  10,  MetLife 
states  that  there  is  language  describing 
how  the  shares  of  policyholders  who 
elect  to  be  cashed  out  will  be  sold  to  the 
Holding  Company  and  the  proceeds 
distributed  to  those  policyholders. 
MetLife  states  that  it  is  now 
contemplated  that  no  shares  of  Holding 
Company  Common  Stock  will  be  issued 
with  respect  to  such  policyholders. 
Instead,  "cash  for  cash-outs"  will  be 
funded  by  the  IPO  or  "Other  Capital 
Raising  Transactions,"  a  term  defined  in 
the  Plan  of  Reorganization.  MetLife  adds 
that  the  Holding  Company  will  always 
purchase  Holding  Company  Common 
Stock  at  its  discretion  and  it  will  not 
purchase  such  shares  to  provide  cash  for 
cash-outs.  Instead,  cash  for  cash-outs 
will  be  raised  through  the  IPO  or  Other 
Capital  Raising  Transactions. 

Further,  the  first  paragraph  of 
Representation  10  lists  those  categories 
of  policyholders  entitled  to  receive 
consideration  in  the  form  of  cash. 
However,  MetLife  wishes  to  clarify  that 
aside  from  the  listed  categories,  the 
following  category  of  policyholders  is 
also  entitled  to  receive  cash: 

Each  group  Eligible  Policyholder  that  (a)  is 
an  owner  of  a  policy  that  is  an  individual 
retirement  annuity  within  the  meaning  of 
section  408  or  408A  of  the  Code  or  a  tax- 
sheltered  annuity  within  the  meaning  of 
section  403(b)  of  the  Code,  and  (b)  has 
affirmatively  made  an  election  to  receive 
cash  in  lieu  of  Trust  Interests  on  a  form 


approved  by  the  Superintendent  that  has 
been  provided  to  such  Eligible  Policyholder 
pursuant  to  Section  5.5(b)  (of  the  Plan  of 
Reorganization)  and  has  been  properly 
completed  and  received  by  MetLife  prior  to 
the  date  set  by  the  MetLife,  but  only  with 
respect  to  such  policy. 

Additionally,  in  Representation  10. 
MetLife  requests  that  the  description  of 
the  categories  of  policies  which  will 
receive  compensation  in  the  form  of 
policy  credits  be  revised  to  more 
accurately  read  as  follows: 

*   •   •  Further,  MetLife  will  allocate  policy 
credits  to  (a)  each  owner  of  a  policy  this  is 
an  individual  retirement  annuity  within  the 
meaning  of  section  408A  of  the  Code  or  a  tax- 
sheltered  aimuity  within  the  meaning  of 
section  403(b)  of  the  Code:  (b)  each  owner  of 
a  policy  that  is  an  individual  annuity 
contract  that  has  been  issued  pursuant  to  a 
Plan  qualified  under  section  401(a)  or  403(a) 
of  the  Code  directly  to  the  Plan  participant; 
(c)  each  owner  of  a  policy  that  is  an 
individual  life  insurance  policy  that  has  been 
issued  pursuant  to  a  Plan  qualified  under 
section  401(a)  or  403(a)  of  the  Code  directly 
to  the  Plan  participant;  and  (d)  each  owner 
of  a  policy  that  is  a  life  or  health  insurance 
funding  account  or  guaranteed  life  insurance 
funding  account. 

Finally,  in  Representation  10, 
Footnote  6  describes  the  possible  limits 
on  cash  compensation.  MetLife  requests 
that  the  second  bullet  be  revised  to  read 
as  follows: 

•  Each  group  Eligible  Policyholder  that 
elects  to  receive  cash  and  is  allocated  not 
more  than  25,000  shares  will  receive 
compensation  in  the  form  of  cash. 

Immediately  following  this  bullet, 
MetLife  also  requests  that  a  third  bullet 
be  added  which  would  read: 

•  Each  group  Eligible  Policyholder  that 
elects  to  receive  cash  and  is  allocated  more 
than  25.000  shares  will  receive  compensation 
in  the  form  of— 

The  Department  acknowledges  these 
comments  and  has  made  the  requested 
revisions. 

10.  Holding  Company  Common  Stock 
Held  in  the  Trust.  On  page  66206  of  the 
Notice,  the  third  sentence  in  the  second 
paragraph  of  Representation  11  states,  in 
pertinent  part,  that  "shares  allocated  to 
the  Trust  Beneficiary  will  continue  to  be 
held  in  the  Trust  until  such  Trust 
Beneficiary  decides  to  withdraw 
allocable  shares  of  Holding  Company 
Common  Stock  for  sale."  MetLife 
wishes  to  emphasize  that  after  one  year 
from  the  effective  date  of  the 
demutualization,  shares  may  be 
withdrawn  for  any  reason. 

Also  in  Representation  11,  Footnote  8 
refers  to  Section  3.4(b)  of  the  draft  Trust 
Agreement.  MetLife  states  that  the 
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reference  shoul(  be  to  Section  4.2  of  the 
Trust  Agreemen  I  which  governs  the 
transfer  of  Trust  Interests. 
The  Departme  nt  notes  these  changes. 
1 1 .  The  Purch  ase  and  Sale  Program. 
On  page  66206  (f  the  Notice, 
Representation    2  of  the  Summary 
describes  the  Pu  rchase  and  Sale 
Program  which  vill  be  established  by 
the  Holding  Con  ipany  following  the 
completion  of  ti  e  IPO  for  each 
beneficiary  of  th  e  Trust  (the  Trust 
Beneficiary).  MetLife  wishes  to  modify 
the  fourth  sentei  ice  in  the  second  bullet 
point  to  read  "Fi  )llowing  any  partial 
withdrawal  for  s  ale,  the  Trust 
Benefici£iry  mus  still  hold  at  least  100 
Trust  Interests." 

MetLife  also  n  ates  that  purchases 
under  the  Purch  ise  and  Sale  Program 
will  not  begin  uj  lUl  the  first  trading  day 
following  the  90  h  day  after  the  effective 
date  of  the  Plan  of  Reorganization,  and 
that  MetLife  exp  ;cts  that  sales  will  not 
begin  until  appr  iximately  30  days  after 
the  effective  dati . 

Finally,  in  the  third  sentence  of  the 
third  full  paragr;  ph  of  Representation 
12  the  parenthet  cal  reads 
"(Accordingly,  t  le  Trust  Beneficiary 
will  receive  the  <  ame  consideration  for 
its  shares  wheth(  r  they  are  purchased 
by  the  Holding  C  ompany  or  by  ein 
unrelated  party  c  n  the  open  market.)" 
MetLife  wishes  t )  point  out  that  this 
will  not  be  the  c<  se  for  all  sales.  If  the 
sale  is  on  the  op<  n  market,  MetLife 
represents  that  tl  e  Trust  Beneficiary 
will  receive  cons  ideration  equal  to  the 
weighted  averagf  price  for  all  shares  of 
Holding  Company  Common  Stock  that 
are  held  by  the  T  rust  (the  Trust  Shares) 
which  are  sold  o:  i  that  day.  If  the  sale 
is  to  the  Holding  Company,  MetLife 
explains  that  the  consideration  will  be 
equal  to  the  weig  ited  average  of  the 
high  and  low  tra(  ing  prices  of  the 
shares  for  the  dal  3  of  the  sale.  Further, 
MetLife  notes  th<  t  these  formulas  are 
designed  to  prov  de  an  average  market 
price  for  the  day,  but  will  not 
necessarily  be  thi  s  same  as  the  price 
involved  for  each  trade  occurring  on 
that  day. 

The  Departmei  t  notes  these 
clarifications  to  I  epresentation  12. 
Also  on  page  6  5206  of  the  Notice, 
Representation  1  J  of  the  Sununary 
describes  the  pui  chase  aspect  of  the 
Purchase  and  Sal  b  Program.  However, 
MetLife  states  th<  t  this  description  can 
be  further  clarific  d.  In  this  regard, 
MetLife  points  oi  t  that  generally.  Trust 
Beneficiaries  wit  i  fewer  than  1 ,000 
Trust  Interests  m  ly  purchase  additional 
shares  of  Holding  Company  Common 
Stock  (to  be  held  in  the  Trust)  to 
increase  their  Tn  st  Interests  up  to 
1,000.  Trust  Bern  ficiaries  must 


purchase  at  least  $250  worth  of  shares 
or  a  smaller  amount  required  to 
purchase  up  to  the  1,000  maximum 
number  of  Trust  Interests.  Therefore, 
MetLife  explains  that  "multiple  of  100" 
rule  is  not  part  of  the  purchase  side  of 
the  Purchase  and  Sale  Program. 

The  Department  has  considered  this 
clarification  and  has  revised 
Representation  13  to  reflect  this  change. 

12.  Shareholder  Number.  On  page 
66207  of  the  Notice,  in  Representation 
14,  the  first  sentence  of  Footnote  10 
states  that  "MetLife  projects  that  the 
initial  number  of  shareholders  of  the 
Holding  Company  may  exceed  10 
million."  MetLife  states  that  it  would  be 
more  accurate  to  revise  this  sentence  to 
read  as  follows:  "MetLife  projects  that, 
if  the  Trust  mechanism  were  not  used, 
the  initial  number  of  shareholders  of  the 
Holding  Company  could  exceed  10 
million." 

The  Department  notes  this  revision 
and  has  made  the  requested 
modification. 

13.  Dividend  Distribution.  On  page 
66207  of  the  Notice,  Representation  15 
describes  the  method  of  distributing 
dividends  on  Trust  Shares  which  are 
paid  to  the  Trustee.  MetLife  notes  that 
the  Trust  Agreement  also  permits  the 
Trustee  to  arrange  with  the  Holding 
Company  for  the  direct  payment  by  the 
Holding  Company  of  cash  dividends  to 
the  Trust  Beneficiaries  at  the  same  time 
as  the  payment  of  dividends  to  the 
Holding  Company  stockholders. 
Therefore,  it  wishes  to  clarify  that  the 
Holding  Company  intends  to  declare 
annual  cash  dividends,  subject  to  the 
discretion  of  its  Board  of  Directors,  and 
to  distribute  them  directly  to  the  Trust 
Beneficiaries,  as  permitted  by  this 
provision. 

The  Department  notes  this 
clarification. 

14.  Matters  for  Trust  Beneficiary 
Voting.  On  page  66207  of  the  Notice,  the 
first  sentence  in  the  first  paragraph  of 
Representation  16  lists  matters  on 
which  Trust  Beneficiaries  would  be 
entitled  to  direct  the  Trustee  how  to 
vote  shares  of  Holding  Company 
Common  Stock.  However,  MetLife 
wishes  to  expand  the  list  to  include 

*  *  *  any  merger  or  consolidation,  a 
sale,  lease  or  exchange  of  all  or 
substantially  all  of  the  assets  of  the 
Holding  Company,  or  a  recapitalization 
or  dissolution  of  the  Holding  Company 

*  *   *"  MetLife  states  that  this 
provision  would  require  a  vote  under 
applicable  Delaware  law. 

In  addition,  the  second  through  fourth 
sentences  of  the  first  paragraph  of 
Representation  16  provide  that  the 
Trustee  will  vote  all  shares  of  Holding 
Company  Common  Stock  that  is  held  in 


Trust  in  proportion  to  the  instructions 
received  from  Trust  Beneficiaries  which 
give  such  instructions  unless  the  issue 
is  a  choice  of  competing  candidates  for 
director  positions  and  Trust 
Beneficiaries  representing  20  percent  or 
fewer  of  the  Trust  Interests  provide 
instructions.  Then,  the  Trustee  will  vote 
only  the  shares  of  Holding  Company 
Common  Stock  that  are  equal  in  number 
to  the  number  of  Trust  Interests  held  by 
Trust  Beneficiaries  which  provide 
instructions. 

MetLife  wishes  to  point  out  that  the 
exception  relating  to  when  fewer  than 
20  percent  of  the  Trust  Beneficiaries 
provide  instructions,  has  been  deleted. 

Finally,  the  third  paragraph  of 
Representation  16  discusses  the 
termination  of  the  Trust  and  provides 
that  a  Trust  Beneficiary  will  have  the 
option  of  receiving  shares  of  allocable 
Holding  Company  Common  Stock  in- 
kind  or  receiving  cash  as  a  result  of  the 
sale  of  such  Stock  to  the  Holding 
Company.  MetLife  wishes  to  emphasize 
that  upon  termination  of  the  Trust,  a 
Trust  Beneficiary  will  have  the  option  of 
receiving  shares  in-kind  or  cash  only  if 
the  Holding  Company,  in  its  sole 
discretion,  elects  to  purchase  all  or  a 
portion  of  the  shares.^ 

In  response,  the  Department  has 
revised  Representation  16  in  light  of 
these  modifications. 

15.  MetLife's  Ownership  Interest  in 
State  Street.  On  page  66208  of  the 
Notice,  the  fourth  paragraph  of 
Representation  1 7  of  the  Summary 
states,  in  part,  that  MetLife  "does  not 
have  an  ownership  interest"  in  State 
Street.  MetLife  explains  that  this 
sentence  should  be  read  to  mean  an 
ownership  interest  other  than  the  very 
minor  one  (i.e.,  MetLife  holds 
approximately  .005962  of  the  total 
outstanding  shares  of  State  Street) 
which  is  described  in  the  immediately 
preceding  paragraph  involving  separate 
accounts. 

The  Department  notes  this 
clarification  and  has  added  the 
parenthetical  "(other  than  a  negligible 
one),"  after  the  phrase  "ownership 
interest  in  State  Street"  and  before  the 
word  "nor." 


3  MetLife  represents  that  it  has  not  yet  formulated 
procedures  which  will  govern  the  possible  purchase 
of  Holding  Company  Common  Stock  upon  the 
termination  of  the  Trust.  MetLife  explains  that  there 
may  be  reasons  why  such  purchase  will  not  be 
strictly  pro  rata.  For  example,  the  Holding 
Company  may  wish  to  buy  out  odd  lot  holders  first, 
or  buy  out  holders  who  own  more  than  (or  less 
than)  a  certain  number  of  shares.  However.  Metlife 
further  explains  that  the  result  should  not  result  in 
discrimination  among  Trust  Beneficiaries  since 
those  who  are  not  bought  out  by  the  Holding 
Company  may  sell  their  shares  of  Common  Stock 
on  the  open  market  for  fair  market  value. 
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16.  Preliminary  Review/MetLife  Plans. 
On  page  66208  of  the  Notice,  the  final 
sentence  of  Representation  18  states  that 
"MetLife"  rather  than  "State  Street"  has 
conducted  a  preliminary  review  of  the 
Plan  of  Reorganization.  The  Department 
notes  this  error  and  has  revised  the 
sentence,  accordingly. 

Finally,  MetLife  states  that  it  has 
come  to  its  attention  that  seven  in-house 
Plans  of  a  MetLife  subsidiary.  New 
England  Life  Insurance  Company,  as 
well  as  one  in-house  Plan  of  another 
subsidiary.  Fulcrum  Financial  Advisors, 
hold  policies  which  may  be  eligible  to 
receive  compensation  in  the 
demutualization.'*  MetLife  points  out 
that  State  Street  will  act  on  behalf  of 
these  MetLife  Plans  and  State  Street  has 
confirmed  that  it  will  undertake 
independent  fiduciary  responsibilities 
on  behalf  of  these  Plans. 

For  further  information  regarding  the 
comments  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
AppHcation  No.  D-10721)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
and  clarifications  described  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

First  American  Capital  Management, 
Inc.  (FACM),  Located  in  Newport 
Beach,  California 

IProhibited  Transaction  Exemption  No. 
2000-12;  Exemption  Application  No.  D- 
10819] 

Exemption 

Section  I — Definitions  and  Special  Rules 

The  following  definitions  and  special 
rules  will  apply  to  this  exemption: 


*  These  MetLife  Plans  include  The  New  England 
Benefit  Plan  for  the  Field  Force:  The  New  England 
Benefit  Plan,  The  New  England  401  (k)  Plan  and 
Trust;  The  New  England  Retirement  Plan  and  Trust; 
The  New  England  Agents'  Retirement  Plan  and 
Trust;  The  New  England  Agents'  Deferred 
Compensation  Plan  and  Trust;  The  New  England 
Agency  Employees'  Retirement  Plan  and  Trust;  and 
Fulcrum  Financial  Advisors  401  (k)  Plan. 


(a)  The  term  "person"  includes  the 
person  and  affiliates  of  the  person. 

(b)  An  "affiliate"  of  a  person  includes 
the  following: 

(1)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  the  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  brother,  sister,  or 
spouse  of  a  brother  or  sister,  of  the 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  the  person  is  an  officer,  director 
or  partner. 

A  person  is  not  an  affiliate  of  another 
person  solely  because  one  of  them  has 
investment  discretion  over  the  other's 
assets.  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(c)  An  "affiliate  of  FACM"  includes 
Pacific  American  Securities.  LLC,  (PAS) 
and  any  other  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  with  respect  to  which  FACM  has 
at  least  a  40  percent  minority  ownership 
interest  and  which  is  subject  to 
regulations  similar  to  those  to  which 
PAS  is  subject  (such  entities  referred  to 
collectively  herein  as  "FACM"). 

(d)  An  "agency  cross  transaction"  is  a 
securities  transaction  in  which  the  same 
person  acts  as  agent  for  both  any  seller 
and  any  buyer  for  the  purchase  or  sale 
of  a  security. 

(e)  The  term  "covered  transaction" 
means  an  action  described  in  section 
11(a),  (b),  or  (c)  of  this  exemption. 

(f)  The  phrase  "effecting  or  executing 
a  securities  transaction"  means  the 
execution  of  a  securities  transaction  as 
agent  for  another  person  and/or  the 
performance  of  clearance,  settlement, 
custodial  or  other  functions  ancillary 
thereto. 

(g)  A  Plan  fiduciary  is  independent  of 
a  person  only  if  the  fiduciary  has  no 
relationship  to  or  interest  in  such 
person  that  might  affect  the  exercise  of 
such  fiduciary's  best  judgment  as  a 
fiduciary. 

(h)  The  term  "profit"  includes  all 
charges  relating  to  effecting  or  executing 
securities  transactions,  less  reasonable 
and  necessary  expenses  including 
reasonable  indirect  expenses  (such  as 
overhead  costs)  properly  allocated  to  the 
performance  of  these  transactions  under 
generally  accepted  accounting 
principles. 

(i)  Tne  term  "securities  transaction" 
means  the  purchase  or  sale  of  securities. 

(j)  The  term  "nondiscretionary 
trustee"  of  a  Plan  means  a  trustee  or 
custodian  whose  power  and  duties  with 
respect  to  any  assete  of  the  Plan  are 


limited  to  (1)  the  provision  of 
nondiscretionary  trust  services  to  the 
Plan,  and  (2)  duties  imposed  on  the 
trustee  by  any  provision  or  provisions  of 
the  Act  or  the  Code.  The  term 
"nondiscretionary  trust  services"  means 
custodial  services  and  services  ancillary 
to  custodial  services,  none  of  which 
services  are  discretionary.  For  purposes 
of  this  exemption,  a  person  does  not  fail 
to  be  a  nondiscretionary  trustee  solely 
by  reason  of  having  been  delegated,  by 
the  sponsor  of  a  master  or  prototype 
Plan,  the  power  to  amend  such  Plan. 

Section  11 — Covered  Transactions 

If  each  condition  of  Section  III  of  this 
exemption  is  either  satisfied  or  non- 
applicable  under  Section  IV,  the 
restrictions  of  section  406(b)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  sections  4975(a)  and  (b) 
of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  or  (F)  of  the  Code,  shall 
not  apply  to — 

(a)  First  American  Capital 
Management  (FACM)  using  its  authority 
to  cause  an  employee  benefit  plan  (a 
"Plan")  to  pay  a  fee  to  PAS,  or  another 
affiliate  of  FACM,  for  effecting  or 
executing  securities  transactions  as  an 
agent  for  the  Plan,  but  only  to  the  extent 
that  such  transactions  are  not  excessive 
under  the  circumstances,  in  either 
amount  or  frequency; 

(b)  FACM  acting  through  PAS,  or 
another  afiiliate  of  FACM,  as  an  agent  in 
an  agency  cross  transaction  for  both  a 
Plan  with  respect  to  which  FACM  is  a 
fiduciary  and  one  or  more  other  parties 
to  the  transaction;  or  (c)  The  receipt  by 
FACM,  through  its  affiliates,  of 
reasonable  compensation  for  effecting  or 
executing  an  agency  cross  transaction  in 
which  a  Plan  is  a  party  from  one  or 
more  other  parties  to  the  transaction. 

Section  III — Conditions 

Except  to  the  extent  otherwise 
provided  in  Section  IV  of  this 
exemption,  Section  II  of  this  exemption 
applies  only  if  the  following  conditions 
are  satisfied; 

(a)  The  person  engaging  in  the 
covered  transaction  is  not  a  trustee 
(other  than  a  nondiscretionary  trustee) 
or  an  administrator  of  the  Plan,  or  an 
employer  any  of  whose  employees  are 
covered  by  the  Plan. 

(b)  The  covered  transaction  is 
performed  imder  a  written  authorization 
executed  in  advance  by  a  fiduciary  of 
each  Plan  whose  assets  are  involved  in 
the  transaction,  which  Plan  fiduciary  is 
independent  of  FACM. 

(c)  The  authorization  referred  to  in 
paragraph  (b)  of  this  section  is 
terminable  at  will  by  the  Plan,  without 
penalty  to  the  Plan,  upon  receipt  by 
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FACM  of  writte  n  notice  of  termination. 
A  form  express  y  providing  an  election 
to  terminate  th(  authorization  described 
in  paragraph  (b  of  this  section  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  I  le  authorizing  fiduciary 
no  less  than  ani  lually.  The  instructions 
for  such  form  n  ust  include  the 
following  infori  nation: 

(1)  The  autho  rization  is  terminable  at 
will  by  the  Plar .  without  penalty  to  the 
Plan,  upon  rece  ipt  by  FACM  of  written 
notice  from  the  authorizing  fiduciary  or 
other  Plan  offic  al  having  authority  to 
terminate  the  authorization:  and 

(2)  Failure  to  return  the  form  will 
result  in  the  coi  itinued  authorization  of 
FACM  to  engag  s  in  the  covered 
transactions  on  behalf  of  the  Plan. 

(d)  Within  three  (3)  months  before  an 
authorization  is  made,  the  authorizing 
fiduciary  is  fun  ished  with  any 
reasonably  avai  able  information  that 
FACM  reasonab  ly  believes  to  be 
necessary  for  th  s  authorizing  fiduciary 
to  determine  wl  lether  the  authorization 
should  be  made ,  including  (but  not 
limited  to)  a  co|  ly  of  this  exemption,  the 
form  for  termin  ition  of  authorization 
described  in  Sei  :tion  il(c),  a  description 
of  FACM's  brok  srage  placement 
practices,  and  a  ly  other  reasonably 
available  infom  ation  regarding  the 
matter  that  the  <  uthorizing  fiduciary 
requests. 

(e)  FACM  fun  ashes  the  authorizing 
fiduciary  with  « ither: 

(1)  a  confirmj  tion  slip  for  each 
securities  transj  ction  underlying  a 
covered  transac  ion  within  ten  (10) 
business  days  o  the  securities 
transaction  con:  aining  the  information 
described  in  Ru  e  10b-10{a)(l-7)  under 
the  Securities  E  cchange  Act  of  1934,  17 
CFR  240.1  Ob-l(  ;  or 

(2)  at  least  on  :e  every  three  (3) 
months,  and  no  later  than  45  days 
following  the  pi  riod  to  which  it  relates, 
a  report  disclos  ng: 

(A)  a  compila  :ion  of  the  information 
that  would  be  p  rovided  to  the  Plan 
pursuant  to  sub  Daragraph  (e)(1)  of  this 
Section  during  '•  he  three-month  period 
covered  by  the  i  eport: 

(B)  the  total  o  all  securities 
transaction-rela  ed  charges  incurred  by 
the  Plan  during  such  period  in 
connection  will  such  covered 
transactions;  ani 

(C)  the  amour  t  of  the  securities 
transaction-rela  ed  charges  retained  by 
FACM  and  the  <  mount  of  such  charges 
paid  to  other  pe  rsons  for  execution  or 
other  services. 

For  purposes  )f  this  paragraph  (e),  the 
words  "incurre<  by  the  Plan"  shall  be 
construed  to  me  an  "incurred  by  the 
pooled  fund"  w  len  FACM  engages  in 
covered  transac  ions  on  behalf  of  a 


pooled  fund  in  which  the  Plan 
participates. 

(f)  The  authorizing  fiduciary  is 
furnished  with  a  summary  of  the 
information  required  under  paragraph 
(e)(1)  at  least  once  per  year.  The 
summary  must  be  furnished  within  45 
days  after  the  end  of  the  period  to  which 
it  relates,  and  must  contain  the 
following: 

(1)  the  total  of  all  securities 
transaction-related  charges  incurred  by 
the  Plan  during  the  period  in 
connection  with  covered  securities 
transactions; 

(2)  the  amount  of  the  securities 
transaction-related  charges  retained  by 
FACM  and  the  amount  of  these  charges 
paid  to  other  persons  for  execution  or 
other  services; 

(3)  A  description  of  FACM's  brokerage 
placement  practices,  if  such  practices 
have  materially  changed  during  the 
period  covered  by  the  summary; 

(4)  (i)  A  portfolio  turnover  ratio, 
calculated  in  a  manner  which  is 
reasonably  designed  to  provide  the 
authorizing  fiduciary  with  the 
information  needed  to  assist  in 
discharging  its  duty  of  prudence.  The 
requirements  of  this  subparagraph 
(f)(4)(i)  will  be  met  if  the  "annualized 
portfolio  turnover  ratio,"  calculated  in 
the  manner  described  in  subparagraph 
(f)(4)(ii),  is  contained  in  the  summary; 

(ii)  The  "annualized  portfolio 
turnover  ratio"  shall  be  calculated  as  a 
percentage  of  the  Plan  assets  consisting 
of  securities  or  cash  over  which  FACM 
had  discretionary  investment  authority, 
or  with  respect  to  which  FACM 
rendered,  or  had  any  responsibility  to 
render,  investment  advice  (the 
"portfolio")  at  any  time  or  times 
("management  period(s)")  during  the 
period  covered  by  the  report.  First,  the 
"portfolio  turnover  ratio"  (not 
annualized)  is  obtained  by  dividing  (A) 
the  lesser  of  the  aggregate  dollar 
amounts  of  purchases  or  sales  of 
portfolio  securities  during  the 
management  period(s)  by  (B)  the 
monthly  average  of  the  market  value  of 
the  portfolio  securities  during  all 
management  period(s).  Such  monthly 
average  is  calculated  by  totaling  the 
market  values  of  the  portfolio  securities 
as  of  the  beginning  and  end  of  each 
management  period  and  as  of  the  end  of 
each  month  that  ends  within  such 
period(s),  and  dividing  the  sum  by  the 
number  of  valuation  dates  so  used.  For 
purposes  of  this  calculation,  all  debt 
securities  whose  maturities  at  the  time 
of  acquisition  were  one  year  or  less  are 
excluded  from  both  the  numerator  and 
the  denominator. 

The  "aiuiualized  portfolio  turnover 
ratio"  is  then  derived  by  multiplying  the 


"portfolio  turnover  ratio"  by  an 
annualizing  factor.  The  aimualizing 
factor  is  obtained  by  dividing  (C)  the 
number  twelve  (12)  by  (D)  the  aggregate 
diUBtion  of  the  management  period(s) 
expressed  in  months  (and  fractions 
thereof). 

(iii)  The  information  described  in  this 
paragraph  (f)(4)  is  not  required  to  be 
furnished  in  any  case  where  FACM  has 
not  exercised  discretionary  authority 
over  trading  in  the  Plan's  account 
during  the  period  covered  by  the  report. 

For  purposes  of  this  paragraph  (f).  the 
words  "incurred  by  the  Plan"  shall  be 
construed  to  mean  "incurred  by  the 
pooled  fund"  when  FACM  engages  in 
covered  transactions  on  behalf  of  a 
pooled  fund  in  which  the  Plan 
participates. 

(g)  If  an  agency  cross  transaction  to 
which  Section  IV(b)  does  not  apply  is 
involved,  the  following  conditions  must 
also  be  satisfied: 

(1)  The  information  required  under 
Sections  Ill(d)  or  IV(d)(l)(B)  of  this 
exemption  includes  a  statement  to  the 
effect  that,  with  respect  to  agency  cross 
transactions,  FACM  will  have  a 
potentially  conflicting  division  of 
loyalties  and  responsibilities  regarding 
the  parties  to  the  transactions; 

(2)  The  summary  required  under 
Section  Ill(f)  of  this  exemption  includes 
a  statement  identifying  the  total  number 
of  agency  cross  transactions  during  the 
period  covered  by  the  summary  and  the 
total  amount  of  all  commissions  or  other 
remuneration  received  or  to  be  received 
from  all  sources  by  FACM  in  connection 
with  those  transactions  during  the 
period; 

(3)  FACM  has  the  discretionary 
authority  to  act  on  behalf  of,  and/or 
provide  investment  advice  to,  either  (A) 
one  or  more  sellers  or  (B)  one  or  more 
buyers  with  respect  to  the  transaction, 
but  not  both; 

(4)  The  agency  cross  transaction  is  a 
piu-chase  or  sale,  for  no  consideration 
other  than  cash  payment  against  prompt 
delivery  of  a  security  for  which  market 
quotations  are  readily  available;  and 

(5)  The  agency  cross  transaction  is 
executed  or  effected  at  a  price  that  is  at 
or  between  the  independent  bid  and 
independent  ask  prices  for  the  security 
prevailing  at  the  time  of  the  transaction. 

Section  IV — Exceptions  From 
Conditions 

(a)  Certain  plans  not  covering 
employees.  Section  III  does  not  apply  to 
covered  transactions  to  the  extent  they 
are  engaged  in  on  behalf  of  individual 
retirement  accounts  (IRAs)  meeting  the 
conditions  of  29  CFR  2510.3-2(d),  or 
Plans,  other  than  training  programs,  that 
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cover  no  employees  within  the  meaning 
of  29  CFR  2510.3-3. 

(b)  Certain  agency  cross  transactions. 
Section  III  of  this  exemption  does  not 
apply  in  the  case  of  an  agency  cross 
transaction,  provided  that  FACM: 

(1)  does  not  render  investment  advice 
to  any  Plan  for  a  fee  within  the  meaning 
of  section  3(21){A)(ii)  of  the  Act  with 
respect  to  the  transaction; 

(2)  is  not  otherwise  a  fiduciary  who 
has  investment  discretion  with  respect 
to  any  Plan  assets  involved  in  the 
transaction  (see  29  CFR  2510.3-21(d)); 
and 

(3)  does  not  have  the  authority  to 
engage,  retain  or  discharge  any  person 
who  is,  or  is  proposed  to  be,  a  fiduciary 
regarding  any  such  Plan  assets. 

(c)  Recapture  of  profits.  Section  ni{a) 
of  this  exemption  does  not  apply  in  any 
case  where  FACM  returns  or  credits  to 
the  Plan  all  profits  earned  by  FACM  in 
connection  with  the  securities 
transactions  associated  with  the  covered 
transaction. 

(d)  Special  rule  for  pooled  funds.  If 
FACM  engages  in  a  covered  transaction 
on  behalf  of  an  account  or  fund  for  the 
collective  investment  of  the  assets  of 
more  than  one  Plan  (a  Pooled  Fund): 

(1)  Sections  111(b),  (c),  and  (d)  do  not 

apply  if — 

(A)  The  arrangement  under  which  the 
covered  transaction  is  performed  is 
subject  to  the  prior  and  continuing 
authorization,  in  the  manner  described 
in  this  paragraph  (d)(1),  of  a  plan 
fiduciary  with  respect  to  each  Plan 
whose  assets  are  invested  in  the  Pooled 
Fimd  who  is  independent  of  FACM.  The 
requirement  that  the  authorizing 
fiduciary  be  independent  of  FACM  shall 
not  apply  in  the  case  of  a  Plan  covering 
only  employees  of  FACM,  if  the 
requirements  of  Sections  IV(d)(2)(A)  and 
(B)  are  met. 

(B)  The  authorizing  fiduciary  is 
furnished  with  any  reasonably  available 
information  that  FACM  beUeves  to  be 
necessary  to  determine  whether  the 
authorization  should  be  given  or 
continued,  not  less  than  30  days  prior 
to  implementation  of  the  arrangement  or 
material  change  thereto,  including  (but 
not  limited  to)  a  description  of  FACM's 
brokerage  placement  practices,  and, 
where  requested,  any  reasonably 
available  information  regarding  the 
matter  upon  the  reasonable  request  of 
the  authorizing  fiduciary  at  any  time. 

(C)  In  the  event  an  authorizing 
fiduciary  submits  a  notice  in  writing  to 
FACM  objecting  to  the  implementation 
of,  material  change  in,  or  continuation 
of,  the  arrangement,  the  Plan  on  whose 
behalf  the  objection  was  tendered  is 
given  the  opportunity  to  terminate  its 
investment  in  the  Pooled  Fund,  without 


penalty  to  the  Plan,  within  such  time  as 
may  be  necessary  to  effect  the 
withdrawal  in  an  orderly  manner  that  is 
equitable  to  all  withdrawing  Plans  and 
to  the  non-withdrawing  Plans.  In  the 
case  of  a  Plan  that  elects  to  withdraw 
under  this  subparagraph  (d)(1)(C),  the 
withdrawal  shall  be  effected  prior  to  the 
implementation  of,  or  material  change 
in,  the  arrangement;  but  an  existing 
arrangement  need  not  be  discontinued 
by  reason  of  a  Plan  electing  to 
withdraw. 

(D)  In  the  case  of  a  Plan  whose  assets 
are  proposed  to  be  invested  in  the 
Pooled  Fund  subsequent  to  the 
implementation  of  the  arrangement  and 
that  has  not  authorized  the  arrangement 
in  the  manner  described  in 
subparagraphs  (d)(1)(B)  and  (C)  of  this 
section,  the  Plan's  investment  in  the 
Pooled  Fund  is  subject  to  the  prior 
written  authorization  of  an  authorizing 
fiduciary  who  satisfies  the  requirements 
of  subparagraph  (d)(1)(A). 

(2)  Section  Ill(a)  of  this  exemption,  to 
the  extent  that  it  prohibits  FACM  from 
being  the  employer  of  employees 
covered  by  a  plan  investing  in  a  pool 
managed  by  FACM,  does  not  apply  if — 

(A)  FACM  is  an  "investment 
manager"  as  defined  in  section  3(38)  of 
the  Act,  and 

(B)  Either  (i)  FACM  returns  or  credits 
to  the  Pooled  Fund  all  profits  earned  by 
FACM  in  connection  with  all  covered 
transactions  engaged  in  by  FACM  on 
behalf  of  the  Pooled  Fund,  or  (ii)  the 
Pooled  Fund  satisfies  the  requirements 
of  subparagraph  (d)(3)  of  this  section. 

(3)  A  Pooled  Fund  satisfies  the 
requirements  of  paragraph  (d)  of  this 
section  for  a  fiscal  year  of  the  Fund  if — 

(A)  On  the  first  day  of  such  fiscal 
year,  and  immediately  following  each 
acquisition  of  an  interest  in  the  Pooled 
Fund  during  the  fiscal  year  by  any  Plan 
covering  employees  of  FACM,  the 
aggregate  fair  market  value  of  the 
interests  in  such  Fund  of  all  Plans 
covering  employees  of  FACM  does  not 
exceed  twenty  (20)  percent  of  the  fair 
market  value  of  the  total  assets  of  the 
Fund;  and 

(B)  The  aggregate  brokerage 
commissions  received  by  FACM,  in 
connection  with  covered  transactions 
engaged  in  by  FACM  on  behalf  of  all 
Pooled  Funds  in  which  a  Plan  covering 
employees  of  FACM  participates,  do  not 
exceed  five  (5)  percent  of  the  total 
brokerage  commissions  received  by 
FACM  from  all  sources  in  such  fiscal 
year. 

Effective  Dafe.This  exemption  is 
effective  for  transactions  occujring  on  or 
after  March  13.  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17,  1999,  at  64  FR  70742. 
Notice  to  Interested  Persons:  The 
applicant  was  unable  to  provide  notice 
to  interested  persons  of  the  pendency  of 
the  proposed  exemption  within  the  time 
period  specified  in  the  notice  of 
proposed  exemption  published  in  the 
Federal  Register  on  December  17,  1999. 
However,  by  letter  dated  February  1, 
2000,  the  applicant  reypsents  that  a 
copy  of  the  notice  of  proposed 
exemption,  and  a  supplemental 
statement  in  connection  therewith  as 
required  by  the  Department's 
procedures  at  29  CFR  2570.43(b),  was 
delivered  by  January  25,  2000,  to  each 
client  of  FACM  which  is,  or  is  using  the 
assets  of,  an  "employee  benefit  plan"  (as 
defined  in  section  3(3)  of  the  Act)  or  a 
"plan"  (as  defined  in  section  4975(e)  of 
the  Code).  Interested  persons  were 
informed  that  they  had  imtil  February 
28,  2000,  to  comment  or  request  a 
hearing  on  the  proposed  exemption.  No 
written  comments  or  hearing  requests 
were  received  by  the  Department. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-6194.  (This  is  not 
a  toll-free  number.) 

Deutsche  Bank  AG,  et  al.  (Deutsche 
Bank),  Located  in  New  York,  NY 

[Prohibited  Transaction  Exemption  2000-13; 
Exemption  Application  No.  D-103841 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  the  sale  to  employee  benefit  plans 
(the  Plans)  of  a  synthetic  guaranteed 
investment  contract  (the  Buy  &  Hold 
Synthetic  QIC)  offered  by  Deutsche 
Bank,  which  is  or  may  become  a  party 
in  interest  with  respect  to  the  Plans;  and 
(2)  extensions  of  credit  by  Deutsche 
Bank  to  the  Plans  for  the  purpose  of 
funding  benefit  withdrawals. 

This  exemption  is  conditioned  on  the 
requirements  set  forth  below  in  Section 
II. 

Section  II.  General  Conditions 

(a)  The  decision  to  enter  into  a  Buy 

&  Hold  Synthetic  QIC  is  made  on  behalf 
of  a  participating  Plan  in  writing  by  a 
fiduciary  of  such  Plan  which  is 
independent  of  Deutsche  Bank. 

(b)  Only  Plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  are  permitted  to  purchase  Buy  & 
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Hold  Synthetic  GICs;  provided  however 
that— 

(1)  In  the  cas«  of  two  or  more  Plans 
which  are  main  :ained  by  the  same 
employer,  contijoUed  group  of 
corporations  or  jemployee  organization 
(i.e.,  the  Relatec  Plans),  whose  assets  are 
commingled  foi  investment  purposes  in 
a  single  master  rust  or  any  other  entity 
the  assets  of  which  are  "plan  assets" 
under  29  CFR  2  )10.3-101  (the  Plan 
Asset  Regulatioi),  which  entity  has 
piu-chased  a  Buy  &  Hold  Synthetic  GIC, 
the  foregoing  $5  0  million  requirement  is 
deemed  satisfiei  i  if  such  trust  or  other 
entity  has  aggre  jate  assets  which  are  in 
excess  of  $50  million;  provided  that,  if 
the  fiduciary  rei  ponsible  for  making  the 
investment  deci  sion  on  behalf  of  such 
master  trust  or  c  ther  entity  is  not  the 
employer  or  an  iffiliate  of  the  employer, 
such  fiduciary  1  as  total  assets  under  its 
management  an  1  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  pjlan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $lDOmiUionJor 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
{i.e.,  the  Unrelated  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  gipup  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  has  purchased 
a  Buy  &  Hold  Synthetic  GIC,  the 
foregoing  $50  n^Uion  requirement  is 
deemed  satisfied  if  such  trust  or  other 
entity  has  aggregate  assets  which  are  in 
excess  of  $50  million  (excluding  the 
assets  of  any  Pl4n  with  respect  to  which 
the  fiduciary  responsible  for  making  the 
investment  deci  sion  on  behalf  of  such 
group  trust  or  o1  her  entity  or  any 
member  of  the  c  ontrolled  group  of 
corporations  inc  luding  such  fiduciary  is 
the  employer  m;  dntaining  such  Plan  or 
an  employee  or;  anization  whose 
members  are  co  'ered  by  such  Plan). 
However,  the  fi(  uciary  responsible  for 
making  the  inve  stment  decision  on 
behalf  of  such  g  oup  trust  or  other 
entity — 

(A)  Has  full  ir  vestment  responsibility 
with  respect  to  !  'Ian  assets  invested 
therein:  and 

(B)  Has  total  a  ssets  under  its 
management  an  1  control,  exclusive  of 
the  $50  million  hreshold  aunount 
attributable  to  P  an  investment  in  the 
commingled  enl  ity,  which  are  in  excess 
of  $100  million. 

(c)  Prior  to  th(  i  execution  of  a  Buy  & 
Hold  Synthetic  jIC.  the  independent 
Plan  fiduciary  n  sceives  a  full  and 
detailed  written  disclosure  of  all 


material  features  concerning  the  Buy  & 
Hold  Synthetic  GIC,  including — 

(1)  A  copy  of  the  contract  (the 
Contract),  underlying  the  Buy  &  Hold 
Synthetic  GIC.  which  has  been  executed 
by  Deutsche  Bank  and  the  Plan 
fiduciary,  which  stipulates  the  relevant 
provisions  of  such  instnmient,  the 
interest  rate  that  is  credited  (the 
Crediting  Rate)  to  the  book  value 
account  (the  Book  Value  Account)  of  the 
Buy  &  Hold  Synthetic  GIC,  the 
applicable  fees  and  the  rights  and 
obligations  of  the  parties; 

(2)  Information  explaining  in  a 
maimer  calculated  to  be  understood  by 
a  Plan  fiduciary  that  if  adverse  market 
conditions  occur,  that  the  Crediting  Rate 
to  the  Book  Value  Accoimt  of  a  Buy  & 
Hold  Synthetic  GIC  may  be  as  low  as  0 
percent;  and 

(3)  Copies  of  the  proposed  exemption 
and  grant  notice  with  respect  to  the 
exemptive  relief  provided  herein. 

(d)  Following  the  receipt  of  such 
disclosure,  the  Plan  fiduciary  approves, 
in  writing,  the  execution  of  the  Buy  & 
Hold  Synthetic  GIC  on  behalf  of  the 
Plan. 

(e)  Upon  entering  into  a  Buy  &  Hold 
Synthetic  GIC  with  a  Plan  fiduciary  of 
a  Plan  that  provides  for  participant 
investment  selection,  Deutsche  Bank 
informs  the  Plan  fiduciary  that  such 
fiduciary  should  provide  each  Plan 
participant  with — 

(1)  A  summary  of  the  primary 
provisions  of  the  Contract,  including  the 
applicable  fees;  and 

(2)  Information  explaining  that  if 
adverse  market  conditions  occur,  the 
Book  Value  Account's  Crediting  Rate 
may  be  as  low  as  0  percent. 

(f)  Subsequent  to  a  Plan's  investment 
in  a  Buy  &  Hold  Synthetic  GIC,  the  Plan 
fiduciary  and,  if  applicable,  the  Plan 
participant,  upon  such  participant's 
request,  receive  a  monthly  report 
consisting  of  a  statement  of  the  Book 
Value  Account,  which  specifies,  among 
other  things,  the  Book  Value  Account 
balance  for  the  prior  month, 
withdrawals  from  the  Contract,  any 
reduction  in  the  balance  of  the  Book 
Value  Account  on  account  of  a  security 
in  the  fixed  portfolio  (the  Fixed 
Portfolio)  becoming  an  impaired 
security,  interest  credited  to  the  Book 
Value  Accoimt  at  the  Crediting  Rate, 
and  the  current  month's  ending  balance 
for  the  Book  Value  Accoimt.  The  report 
will  also  specify  the  Current  Crediting 
Rate,  the  prior  month's  ending  fair 
market  value  of  the  Fixed  Portfolio,  the 
proceeds  of  any  securities  liquidated, 
fees  charged  to  the  Plan,  and  the  current 
month's  ending  fair  market  value  of  the 
Fixed  Portfolio  and  rate  of  return. 


(g)  As  to  each  Plan,  the  combined 
total  of  all  fees  and  charges  imposed 
under  a  Buy  &  Hold  Synthetic  GIC  is  not 
in  excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act. 

(h)  Each  Buy  &  Hold  Synthetic  GIC 
specifically  provides  an  objective 
method  for  determining  the  fair  market 
value  of  the  securities  owned  by  the 
Plan  pursuant  to  such  GIC. 

(i)  Each  Buy  &  Hold  Synthetic  GIC  has 
a  predefined  maturity  date  selected  by 
the  Plan  fiduciary  and  agreed  to  by 
Deutsche  Bank. 

(j)  Neither  Deutsche  Bank  nor  its 
affiliates  maintain  custody  of  the  assets 
underlying  the  Buy  &  Hold  Synthetic 
GIC  or  commingle  those  assets  with 
other  funds  under  their  management. 

(k)  The  formulas  for  computing  the 
Crediting  Rate  for  the  Buy  &  Hold 
Synthetic  GIC  and  a  charge  for 
terminating  the  Buy  &  Hold  Synthetic 
GIC  within  three  years  of  its  effective 
date  (the  Early  Termination  Charge)  are 
objectively  determined.  Further,  the 
Early  Termination  Charge  compensates 
Deutsche  Bank  for  its  direct  costs 
incurred  in  connection  with  the  Buy  & 
Hold  Synthetic  GIC. 

(1)  Deutsche  Bank  maintains  books 
and  records  of  each  Buy  &  Hold 
Synthetic  GIC  transaction  for  a  period  of 
six  years  in  a  maimer  that  is  accessible 
for  audit  and  examination.  Such  books 
and  records  are  subject  to  annual  audit 
by  independent,  certified  public 
accountants. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  1,  2000  at  65  FR  4843  as  well 
as  a  notice  of  technical  correction 
published  on  February  8,  2000  at  65  FR 
6228. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
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beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  acciirately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  8th  day  of 
March,  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc.  00-6048  Filed  3-10-00;  8:45  am) 
BILUNG  CODE  4510-29-(> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-026)] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  Office  of  Patent 
Counsel,  Ames  Research  Center.  Claims 
are  deleted  from  the  patent  applications 
to  avoid  premature  disclosure. 
DATE:  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Padilla,  Patent  Counsel, 
NASA  Ames  Research  Center,  Mail 
Code  202A-3,  Moffett  Field,  CA  94035- 
1000;  telephone  (650)  604-5104,  fax 
(650) 604-1592. 


NASA  Case  No.  ARC-14359-lGE: 
Method  and  System  for  an  Automated 
Tool  for  En  Route  Traffic  Controllers; 

NASA  Case  No.  ARC-14491-lNP:  A 
Neural  Net  Algorithm  that  Emulates 
Chemical  Processes. 

Dated:  March  6,  2000. 
Edward  A.  Frankle, 

General  Counsel 

(FR  Doc.  00-6040  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  7510-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-025)] 

Notice  Of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Cytec  Industries,  Inc.,  of  Five  Garret 
Mountain  Plaza,  West  Paterson,  NJ 
07424,  has  applied  for  an  exclusive 
license  to  practice  the  inventions 
described  and  claimed  in  NASA  Case 
Numbers  LAR  15544-1  entitled  "HIGH 
PERFORMANCE/HIGH  TEMPERATURE 
TRANSFER  MOLDING  RESINS,"  LAR 
15543-1  entitled  "PHENYLETHYNYL 
CONTAINING  REACTIVE  ADDITIVES." 
LAR  15834-1  entitled,  "HIGH 
PERFORMANCE/HIGH  TEMPERATURE 
RESINS  FOR  INFUSION  AND 
TRANSFER  MOLDING  PROCESSES." 
LAR  15534-1  entitled  "METHOD  OF 
PREPARING  POLYMERS  WITH  LOW 
MELT  VISCOSITY,"  LAR  15700-1 
entitled  "BLENDS  OF  POLYMERS 
WITH  REACTIVE  AND  NON-REACTIVE 
ADDITIVES  HAVING  LOWER  MELT 
VISCOSITY,"  and  U.S.  Patent  No. 
5,965,687  entitled  "METHOD  OF 
PREPARING  POLYMERS  WITH  LOW 
MELT  VISCOSITY"  all  of  which  are 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  May  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hillary  W.  Hawkins,  Patent  Attorney, 
Langley  Research  Center.  Mail  Stop  212, 
Hampton,  VA  23681-2199;  Telephone 
757-864-8882;  Fax  757-864-9190. 

Dated:  March  7.  2000. 
Edward  A.  Frankle, 
General  Counsel. 
|FR  Doc.  00-6039  Filed  3-10-00:  8:45  am] 

BILLING  CODE  7510-01-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Historical  Materials; 
Opening  of  Materials 

agency:  National  Archives  and  Records 

Administration  (NARA). 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  files  from  the 
Nixon  Presidential  historical  materials. 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  Title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  ("PRMPA", 
44  U.S.C.  2111  note)  and  1275.42(b)  of 
the  PRMPA  Regulations  implementing 
the  Act  (36  CFR  Part  1275),  NARA  has 
identified,  inventoried,  and  prepared  for 
public  access  integral  file  segments 
among  the  Nixon  Presidential  historical 
materials. 

DATES:  NARA  intends  to  make  these 
materials  described  in  this  notice 
available  to  the  public  beginning  April 
27,  2000.  In  accordance  with  36  CFR 
1275.44,  any  person  who  believes  it 
necessary  to  file  a  claim  of  legal  right  or 
privilege  concerning  access  to  these 
materials  must  notify  the  Archivist  of 
the  United  States  in  writing  of  the 
claimed  right,  privilege,  or  defense 
before  April  12,2000. 
ADDRESSES:  The  materials  will  be  made 
available  to  the  pubUc  at  the  National 
Archives  at  College  Park  research  room, 
located  at  8601  Adelphi  Road,  College 
Park,  Maryland  beginning  at  8:45  a.m. 
on  April  27,  2000.  Researchers  must 
have  a  NARA  researcher  card,  which 
they  may  obtain  when  they  arrive  at  the 
facility. 

Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  at  College 
Park,  8601  Adelphi  Road,  College  Park, 
Maryland  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Weissenbach,  Director.  Nixon 
Presidential  Materials  Staff,  301-713- 
6950. 

SUPPLEMENTARY  INFORMATION:  The 

integral  file  segments  of  textual 
materials  to  be  opened  on  April  27, 
2000,  consist  of  84  cubic  feet. 

The  White  House  Central  Files  Unit  is 
a  permanent  organization  within  the 
White  House  complex  that  maintains  a 
central  filing  and  retrieval  system  for 
the  records  of  the  President  and  his 
staff.  Some  of  the  materials  are  from  the 
White  House  Central  Files,  Subject 
Files.  The  Subject  Files  are  based  on  an 
alphanumerical  file  scheme  of  61 
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categori  bs 


primary 

integral  Hie  segi^ents 

House  Central  F 

opening. 


Listed  below  are  the 
from  the  White 
les,  Subject  Files  in  this 


Subject  Catego 

Federal  Govemihent 


Volume:  5  Cubic  Feet 

(FG) 


FG  54    Courts 

Columbia 
FG  55     United 
FG65 

and  Commi 
FG  67  Adverti 
FG  68    Advisor ' 

Parks,  Histofic 

Monuments 
FG69 


o  ■  the  District  of 


S  tates  Court  of  Claims 

Indepen  lent  Agencies,  Boards, 
!  sions 

Council 
Board  on  National 
Sites,  Buildings,  and 


s  ing  ( 


Advisory  Commission  on 
Intergovemi  lental  Relations 


One  file  group 
and  Office  Files, 
be  made  availabls 
consists  of  matei  ial 
transferred  to  Ce  itral 
incorporated  int(  i 


from  the  Staff  Member 
listed  below,  will  also 
to  the  public.  This 
s  that  were 

Files  but  were  not 
the  Subject  Files. 


File  Group:  Chaiies 
Volume:  26  Cubi 


B.  "Bud"  Wilkinson 
:  Feet 


from  the  White  House 
Files.  The  Name 
routine  materials 
by  the  name  of  the 
ies  of  documents  in 
usually  filed  by 
)ject  Files.  The  Name 

three  individuals 
lable  with  this 


Three  files  are 
Central  Files,  Najne 
Files  were  used 
filed  alphabetica  ly 
correspondent: 
the  Name  Files 
subject  in  the  Su 
Files  relating  to 
will  be  made  ava 
opening. 

White  House  Ceijtral  Files.  Name  Files: 
Volume:  1  Cubic 


op 
ae 


tie 


Feet 


Earl  Landgrebe 
Peter  W.  Rodino 
lohn  G.  Schmitz 


In  accordance 
Executive  Order 
within  the  National 
files  have  been 
for  declassification 
available.  In  addition 
documents  whic 
withheld  from 
re-reviewed  for 
declassified  und^r 
Executive  Order 
with36CFRl2 
Regulations 


vith  the  provisions  of 
2958,  several  series 
Security  Council 
s][stematically  reviewed 
and  will  be  made 

a  number  of 
were  previously 
ic  access  have  been 
release  and  or 

the  provisions  of 
2958,  or  in  accordance 
56  (Public  Access 


pi  bli 


17\, 


National  Securit] 
Volume:  51  Cubi : 


Council  Files  series: 
Feet 


A  number  of 
previously  withheld 
have  been  review  ed 
under  the  Manda  ory 
of  Executive  Ordf  r 
made  available. 


documents  which  were 
from  public  access 
and/  or  declassified 
Review  provisions 
12958  and  will  be 


Previously  restricted  materials  Volume: 
1  Cubic  Feet 

Public  access  to  some  of  the  items  in 
the  file  segments  listed  in  this  notice 
will  be  restricted  as  outlined  in  36  CFR 
1275.50  or  1275.52  (Public  Access 
Regulations). 

Dated:  March  1,  2000. 
lohn  W.  Carlin. 

Archivist  of  the  United  States. 

(PR  Doc.  00-5724  Filed  3-10-00:  8:45  am) 

BILLING  CODE  751S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DocketNo.  50-341]  . 

Detroit  Edison  Company;  Fermi  2, 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  (the  licensee),  for  operation  of 
Fermi  2,  located  in  Monroe  County, 
Michigan. 

The  proposed  emiendment  would 
revise  the  Technical  Specifications  by 
changing  (1)  the  design  features 
description  of  the  fuel  storage 
equipment  and  configuration  to  allow 
an  increase  in  the  spent  fuel  pool  (SFP) 
storage  capacity  and  (2)  the  description 
of  the  high-density  spent  fuel  rack^ 
program  to  clarify  that  the  surveillance 
program  is  applicable  only  to  racks 
containing  Boraflex  as  a  neutron 
absorber. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  following  previously  postulated 
accident  scenarios  are  considered: 

a.  A  spent  fuel  assembly  drop  in  the  SFP. 

b.  Loss  of  SFP  cooling  flow. 

c.  A  seismic  event. 

d.  Misplaced  fuel  assembly. 

The  probability  that  any  of  the  accidents  in 
the  above  list  can  occur  is  not  significantly 
increased  by  the  modification  itself.  The 
probabilities  of  a  seismic  event  or  loss  of  SFP 
cooling  flow  are  not  influenced  by  the 
proposed  changes.  The  probabilities  of 
accidental  fuel  assembly  drops  or 
misplacement  of  a  fuel  assembly  are 
primarily  influenced  by  the  methods  used  to 
lift  and  move  these  loads.  The  method  of 
handling  loads  during  normal  plant 
operations  is  not  changed,  since  the  same 
equipment  [i.e..  Refuel  Bridge)  and 
procedures  will  be  used.  Since  the  methods 
used  to  move  loads  during  normal  operations 
remain  the  same  as  those  used  previously, 
there  is  no  significant  increase  in  the 
probability  of  an  accident. 

During  rack  removal  and  installation,  all 
work  in  the  pool  area  will  be  controlled  and 
performed  in  strict  accordance  with  specific 
written  procedures.  Any  movement  of  fuel 
assemblies  required  to  support  the 
modification  (e.g.,  removal  and  installation  of 
racks)  will  be  performed  in  the  same  manner 
as  during  normal  refueling  operations.  Spent 
Fuel  shipping  cask  movements  will  not  be 
performed  during  the  modification  period. 

Accordingly,  the  proposed  modification 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequences  of  the  previously 
postulated  scenarios  for  an  accidental  drop  of 
a  fuel  assembly  in  the  SFP  have  been  re- 
evaluated for  the  proposed  change.  The 
results  show  that  the  postulated  accident  of 
a  fuel  assembly  striking  the  top  of  the  storage 
racks  will  not  distort  the  racks  sufficiently  to 
impair  their  functionality.  The  minimum 
subcriticality  margin,  k^fr  less  than  or  equal 
to  0.95,  will  be  maintained.  The  structural 
damage  to  the  Reactor  Building,  pool  liner, 
and  fuel  assembly  resulting  from  a  fuel 
assembly  drop  striking  the  pool  floor  or 
another  assembly  located  within  the  racks  is 
primarily  dependent  on  the  mass  of  the 
falling  object  and  the  drop  height.  Since 
these  two  parameters  are  not  changed  by  the 
proposed  modification,  the  structural  damage 
to  these  items  remains  unchanged.  The 
radiological  dose  at  the  exclusion  area 
boundary  will  not  be  increased  due  to  the 
changes.  Thus,  the  results  of  the  postulated 
fuel  drop  accidents  remain  acceptable  and  do 
not  represent  a  significant  increase  in 
consequences  from  any  of  the  same 
previously  evaluated  accidents  that  have 
been  reviewed  and  found  acceptable  by  the 
NRC. 

The  time  to  boil  represents  the  onset 
of  loss  of  pool  water  inventory  and  is 
commonly  used  as  a  gage  for 
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establishing  the  comparison  of 
consequences  before  and  after  a 
reracking  project.  The  heat  up  rate  in 
the  SFP  is  a  nearly  linear  function  of  the 
fuel  decay  heat  load.  The  fuel  decay 
heat  load  will  increase  subsequent  to 
the  proposed  changes  because  of  the 
increase  in  the  number  of  fuel 
assemblies  stored  in  the  spent  fuel  pool. 
The  thermal-hydraulic  analysis 
determined  the  maximum  fuel  decay 
heat  loads  and  the  corresponding  time 
to  boil  conditions  subsequent  to 
complete  loss  of  forced  cooling.  These 
results  show  that,  in  the  extremely 
unlikely  event  of  a  complete  failure  of 
both  the  FPCCS  (fuel  pool  cooling  and 
cleanup  system]  and  RHR  [residual  heat 
removal!  System,  there  would  be  at  least 
4.20  hours  available  for  corrective 
actions.  The  maximum  water  boiloff  rate 
is  less  than  91  gpm.  This  is  less  than  the 
normal  makeup  capacity  of  100  gpm 
available  from  the  condensate  storage 
tanks,  and  additional  sources  of  makeup 
are  available.  U  has  been  determined 
that  this  duration  provides  sufficient 
time  for  the  operators  to  provide 
alternate  means  of  makeup  (i.e.,  fire 
hoses)  before  the  onset  of  pool  boiling. 
Therefore,  the  proposed  change 
represents  no  increase  in  the 
consequences  of  loss  of  pool  cooling. 

The  consequences  of  a  design  basis 
seismic  event  are  not  increased.  The 
consequences  of  this  accident  are 
evaluated  on  the  basis  of  subsequent 
fuel  damage  or  compromise  of  the  fuel 
storage  or  building  configurations 
leading  to  radiological  or  criticality 
concerns.  The  racks  are  analyzed  in 
their  new  configiiration  and  found  safe 
during  seismic  motion.  Fuel  has  been 
determined  to  remain  intact  and  the 
storage  racks  medntain  the  fuel  and  fixed 
poison  configurations  subsequent  to  a 
seismic  event.  The  structural  capability 
of  the  pool  and  liner  will  not  be 
exceeded  under  the  appropriate 
combinations  of  dead  weight,  thermal, 
£ind  seismic  loads.  The  Reactor  Building 
structure  will  remain  intact  during  a 
seismic  event  and  will  continue  to 
adequately  support  and  protect  the  fuel 
racks,  storage  array,  and  pool 
moderator/coolant.  Thus,  the 
consequences  of  a  seismic  event  are  not 
increased. 

A  fuel  misplacement  accident 
represents  a  fuel  assembly  inadvertently 
lowered  or  dropped  outside  of  and 
adjacent  to  a  storage  rack.  The 
consequence  of  a  fuel  misplacement 
accident  has  been  analyzed  for  the  worst 
possible  storage  config\iration 
subsequent  to  the  proposed 
modification,  and  it  has  been  shown 
that  the  consequences  remain 
acceptable  with  respect  to  the  neutron 


multiplication  factor  staying  below  0.95 
(i.e.  the  same  acceptance  criteria  as  used 
for  normal  conditions).  Therefore,  there 
is  no  increase  in  consequences. 

Therefore,  it  is  concluded  that  the 
proposed  changes  do  not  significandy 
increase  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Load  drops  were  determined  to  be 
events  that  might  represent  a  new  or 
different  kind  of  accident.  The  new 
loads  that  will  be  required  during  or 
subsequent  to  installation  of  the  new 
racks  include  the  rack  modules,  the 
overhead  platforms,  and  the  pool  gates. 
Racks  will  not  be  allowed  to  travel  over 
any  racks  containing  fuel  assemblies, 
thus  a  rack  drop  onto  fuel  is  precluded. 
A  construction  accident  of  a  rack 
dropping  onto  the  pool  floor  liner  is  not 
a  postulated  event  due  to  the  defense- 
in-depth  approach  to  be  taken,  as 
discussed  in  detail  within  Section  10.2 
of  the  attached  Licensing  Report 
(Enclosure  4  (to  the  November  19,  1999, 
application]).  A  new  temporary  hoist 
and  rack  lift  rig  will  be  introduced  to  lift 
and  suspend  the  racks  ft'om  the  bridge 
of  the  Reactor  Crane.  These  temporary 
lift  items  are  designed  in  accordance 
wiUi  the  requirements  of  NUREG  0612 
and  ANSI  N14.6.  Nevertheless,  the 
analysis  of  a  rack  dropping  to  the  liner 
has  been  performed  and  shown  to  be 
acceptable.  The  integrity  of  the  liner 
will  be  maintained  and  no  loss  of  pool 
coolant  would  occur  subsequent  to  a 
rack  dropping  to  the  liner.  Since  fuel 
integrity  is  maintained  and  significant 
loss  of  coolant  does  not  occur,  the  drop 
of  a  rack  is  not  considered  a  new  type 
of  accident. 

A  drop  of  a  pool  gate  is  also  an 
extremely  unlikely  event.  The  new 
storage  racks  will  not  be  located  directly 
beneath  the  gates.  However,  the  drop  of 
a  gate,  weighing  approximately  9500 
pounds,  onto  racks  containing  irradiated 
fuel  assemblies,  and  the  drop  of  a  gate 
onto  the  pool  liner  have  been  analyzed. 
The  analysis  performed  for  the  drop  of 
a  pool  gate  onto  fuel  demonstrates  that 
the  number  of  fuel  rods  damaged  (81) 
remains  below  the  Fermi  2  fuel 
handling  accident  design  basis  (of  140 
rods).  The  analysis  performed  for  the 
drop  of  a  pool  gate  onto  the  liner 
demonstrates  that  the  liner  would  be 
locally  ruptured.  However,  the 
underlying  concrete  slab  remains  intact 
and  possible  leakage  would  be  confined 
to  the  leak  chase  system,  which  is 
monitored  and  controllable.  The  kinedc 
energy  associated  with  the  drop  of  the 
heaviest  (1460  pound)  overhead 
platform  is  enveloped  by  the  kinetic 


energy  associated  with  the  gate  drop. 
Therefore,  the  potential  structural 
damage  to  fuel  and  the  liner  would  be 
bounded  by  the  results  for  the  gate. 
Since  the  resulting  fuel  damage  does  not 
exceed  the  previously  analyzed  design 
basis  condition  and  significant  loss  of 
coolant  would  not  occur,  the  drops  of  a 
gate  or  an  overhead  platform  are  not 
considered  a  new  type  of  accident. 

The  additional  heat  load  resulting 
from  additional  storage  of  spent  fuel  has 
been  evaluated  for  the  possibility  of 
creating  a  new  or  different  kind  of 
accident.  The  existing  Fermi  2  SFP 
cooling  system,  has  been  shown  by 
analysis,  to  be  capable  of  removing  the 
decay  heat  generated  by  the  additional 
spent  fuel  assemblies.  The  pool  coolant 
will  not  be  significantly  affected.  Thus, 
the  increased  heat  load  does  not  create 
the  possibility  a  new  or  different  kind 
of  accident. 

No  unproven  technology  has  been 
utilized  in  the  design,  analysis  or  in  the 
proposed  installation  methodology.  The 
basic  technology  for  the  Fermi  2  spent 
fuel  pool  capacity  increase  is  consistent 
with  other  license  amendments  (over 
80)  approved  by  the  USNRC.  This 
change  has  been  evaluated  in 
accordance  with  the  USNRC  position 
paper  "OT  Position  for  Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications, ["  dated]  April 
14,  1978  and  Addition  dated  January  18. 
1979. 

The  proposed  change  does  not  alter 
the  operating  requirements  of  the  plant 
or  of  the  equipment  credited  in  the 
mitigation  of  the  design  basis  accidents. 
The  proposed  change  does  not  affect  the 
parameters  required  for  safe  fuel  storage. 
Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  function  of  the  SFP  is  to  store  the 
fuel  assemblies  in  a  subcritical  and 
coolable  configuration  through  all 
environmental  and  abnormal  loadings, 
such  as  an  earthquake  or  fuel  assembly 
drop.  The  new  rack  design  must  meet 
all  applicable  requirements  for  safe 
storage  and  be  functionally  compatible 
with  the  SFP. 

Detroit  Edison  has  addressed  the 
safety  issues  related  to  the  expanded 
pool  storage  capacity  in  the  following 
areas: 

1.  Material,  mechanical  and  structural 
considerations. 

2.  Nuclear  criiicality. 

3.  Thermal-hydraulic  and  pool 
cooling. 

The  mechanical,  material,  and 
structural  designs  of  the  new  racks  are 
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reviewed  in  acco  rdance  with  the 
appUcable  provii  ions  of  the  USNRC 
position  paper  "i  )T  Position  for  Review 
and  Acceptance  )f  Spent  Fuel  Storage 
and  Handling  Aj  phcations,"  [dated] 
April  14.  1978  ai  d  Addition  dated 

The  rack  materials 
used  are  compatple  with  the  spent  fuel 
assemblies  and  t  le  SFP  environment. 
The  design  of  the  new  racks  preserves 
the  proper  margi  i  of  safety  during 
abnormal  loads  s  ach  as  a  dropped 
assembly  and  ter  sile  loads  from  a  stuck 
assembly.  It  has  1  leen  shown  that  such 
loads  will  not  iw  ahdate  the  mechanical 
design  and  matei  ial  selection  to  safely 
store  fuel  in  a  co(  liable  and  subcritical 
configuration. 

The  methodolc  gy  used  in  the 
criticality  analys  s  of  the  expanded  SFP 
storage  capacity  i  tieets  the  appropriate 
NRC  requirement  s  and  the  ANSI 
standards  {GDC  e  2,  NUREG-0800, 
Section  9.1.2,  the  OT  Position  for 
Review  and  Acce  ptance  of  Spent  Fuel 
Storage  and  Hanc  ling  Applications,  Reg. 
Guide  1.13,  and  i  lNSI  ANS  8.17).  The 
margin  of  safety  i  3r  subcriticality  is 
maintained  by  ha  ving  the  neutron 
multiplication  fai  ;tor  equal  to,  or  less 
than,  0.95,  incluc  ing  uncertainties, 
under  all  accident  conditions.  This 
criterion  is  the  sa  me  as  that  used 
previously  to  este  blish  criticality  safety 
evaluation  accepi  ance  and  remains 
satisfied  for  all  ai  lalyzed  accidents. 
Therefore,  the  ac(  epted  margin  of  safety 
remains  the  same , 

The  thermal-h}  draulic  and  cooling 
evaluation  of  the  pool  demonstrated  that 
the  pool  can  be  n  aintained  below  the 
specified  therma  limits  under  the 
conditions  of  the  maximum  heat  load 
and  during  all  cr«  dible  accident 
sequences  and  se  smic  events.  The  bulk 
pool  temperature  will  not  exceed  150°F 
during  any  condi  ions  when  forced 
cooling  is  availafa  e.  The  increase  from 
the  current  maxii  lum  normal  SFP  bulk 
temperature  of  12  5°F  is  not  significant, 
because  the  exist  ng  racks  cind  cooling 
system  were  prev  iously  evaluated  for 
the  150°F  conditi  jn,  as  stated  in  UFSAR 
[Updated  Final  S;  ifety  Analysis  Report] 
sections  9.1.2.2.2  and  9.1.3.1, 
respectively.  The  maximum  local  water 
temperature  in  th  3  hottest  rack  cell  will 
remain  below  the  boiling  point.  The  fuel 
will  not  undergo  my  significant  heat  up 
after  an  accidents  1  drop  of  a  fuel 
assembly  on  top  ( i  the  rack  blocking  the 
flow  path.  The  tii  le  of  4.20  hours  for  the 
onset  of  pool  boil  ng,  subsequent  to  total 
loss  of  forced  coo  ing  allows  sufficient 
time  for  the  open  tors  to  intervene  and 
line  up  alternate  i  :ooling  paths  and/or 
the  means  of  inve  ntory  make-up  before 
the  onset  of  pool  joiling. 


Thus,  it  is  concluded  that  the  changes 
do  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  of  the  date  of  publication 
of  this  notice  will  be  considered  in 
making  any  final  determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstcinces  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
inft-equently. 

Written  conunents  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  ft-om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  12.  2000,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 


for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conmiission's  "RiUes  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  {http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Conmiission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  {1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
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opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
John  Flynn,  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
Michigan  48226,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 


supplemental  petitions  and/or  requests 
for  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-(v)  and  2.714(d). 

The  Conmiission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
applicatioii  for  a  license  amendment 
falling  within  the  scope  of  Section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
Section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  emy  party 
to  the  proceeding,  must  use  hybrid 
hearing  procediues  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

The  hybrid  procedures  in  Section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  Section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  Section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors'  (published  at  50  FR  41662 
dated  October  15,  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 


no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
imtimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  part  2,  subpart  G,  apply. 

For  further  details  witn  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  19, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC.  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  7th  dav 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  J.  Kugler, 
Project  Manager,  Section  1 ,  Project 
Directorate  HI.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  00-6043  Filed  3-10-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

DOCKET  NO.  50-269 

Amergen  Energy  Company,  LLC;  Three 
Mile  Island  Nuclear  Station,  Unit  1, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator}' 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-50,  issued 
to  AmerGen  Energ>'  Company,  LLC,  (the 
licensee),  for  operation  of  the  Three 
Mile  Island  Nuclear  Station,  Unit  1 
(TMI-1),  located  in  Dauphin  County, 
PA. 

Enviromnental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  modify 
the  operating  license  to  delete  an 
already  completed  license  condition  on 
reporting  of  aircraft  movement;  and 
delete  reference  to  specific  amendment 
and  revision  numbers  for  the  Final 
Safety  Analysis  Report,  Environmental 
Report,  Modified  Amended  Physical 
Security  Plan,  Security  Personnel 
Training  and  Qualification  Plan,  and 
Safeguards  Contingency  Plan  and  refer 
instead  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  and  refer  to 
the  other  documents  "as  revised."  Two 
minor  grammatical  errors  are  also 
corrected.  The  proposed  action  also 
modifies  the  basis  for  the  Technical 
Specification  (TS)  related  to  pressurizer 
code  safetv  valves,  to  delete  reference  to 
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action. 
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Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Three  Mile  Island 
Nuclear  Station,  Unit  1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  17,  2000,  the  staff 
consulted  with  the  Pennsylvania  State 
official,  Mr.  Stan  Maingi  of  the 
Pennsylvania  Bureau  of  Radiation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  13, 1999,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman. Building,  2120  L  Street, 
NW.,  Washington,  DC.  Publicly 
avaiilable  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http:www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbum,  St., 
Project  Manager,  Section  1,  Project 
Directorate  I.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  00-6041  Filed  3-10-00;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269,  50-270,  and  50-287] 

Duke  Energy  Corporation;  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  the  Duke 
Energy  Corporation  (the  licensee/Duke) 
for  operation  of  the  Oconee  Nuclear 
Station,  Units  1,2,  and  3,  Facility 
Operating  License  Nos.  DPR-38.  DPR- 
47,  and  DPR-55,  respectively,  located  in 
Oconee  County,  Seneca,  South  Carolina. 


Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  would 
revise  the  Facility  Operating  Licenses  by 
(a)  deleting  the  license  conditions  that 
have  been  fulfilled  by  actions  that  have 
been  completed,  (b)  changing  the 
license  conditions  that  have  been 
superseded  by  the  current  plant  status, 
and  (c)  incorporating  other 
administrative  changes.  In  particular, 
the  proposed  amendment  would  remove 
(1)  License  Condition  3.C.1  that  requires 
the  licensee  to  accumulate  the 
information  required  to  establish 
baselines  for  the  evaluation  of  thermal, 
chemical,  and  radiological  effects  of 
station  operation  on  terrestrial  and 
aquatic  biota  in  Lakes  Keowee  and 
Hartwell;  (2)  License  Condition  3.C.2, 
which  requires  the  licensee  to  develop 
and  implement  a  comprehensive 
monitoring  program  that  will  permit 
surveillance  during  plant  operation  of 
thermal,  chemical,  and  radiological 
effects  of  station  operation  on  terrestrial 
and  aquatic  biota  in  Lakes  Keowee  and 
Hartwell;  (3)  License  Condition  3.G, 
which  requires  the  licensee  to 
implement  a  secondary  water  chemistry 
program  having  specified  attributes;  (4) 
License  Condition  3.H,  which  requires 
the  licensee  to  implement  a  program 
having  specified  attributes  to  reduce 
leakage  from  certain  systems  outside 
containment;  (5)  License  Condition  3.1, 
which  requires  the  licensee  to 
implement  an  iodine  monitoring 
program  having  certain  attributes;  (6) 
License  Condition  3. J,  which  requires 
the  licensee  to  implement  a  program 
ensuring  the  capability  to  accurately 
monitor  the  Reactor  Coolant  System 
subcooling  margin;  and  (7)  License 
Condition  3.K,  which  incorporates  into 
the  licenses  the  additional  conditions 
currently  set  forth  in  Appendix  C  to  the 
license.  The  proposed  action  also 
corrects  clerical  errors  or  out-of-date 
information  on  the  licenses. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for  an 
•amendment  dated  January  27,  2000. 

The  Need  for  the  Proposed  Action 

After  the  startup  of  Oconee, 
requirements  related  to  the 
establishment  of  environmental 
programs  and  the  performance  of 
studies  of  the  effects  of  plant  operation 
on  the  environment  have  been  regulated 
by  other  programs.  These  programs 
include  the  Environmental  Protection 
Agency's  (EPA's)  National  Pollution 
Discharge  Elimination  System  program 
and  Section  316(a)  and  316(b)  of  the 
Clean  Water  Act  and  other  EPA 
programs,  the  Oconee  Environmental 
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Technical  Specifications  and  Offside 
Dose  Calculations  Manual,  plant  design 
and  operation  as  described  in  the 
Updated  Final  Safety  Analysis  Report, 
and  criteria  contained  in  the  Selected 
Licensee  Commitments  Manual. 

In  addition,  the  requirements  in 
License  Condition  3.G  are  equivalent  to 
the  requirements  of  Technical 
Specification  (TS)  5.5.11,  "Secondary 
Water  Chemistry;"  the  requirements  of 
License  Condition  3.H  are  equivalent  to 
those  of  TS  5.5.3,  "Reactor  Coolant 
Sources  Outside  Containment;"  the 
requirements  of  License  Condition  3.1 
are  equivalent  to  those  of  TS  5.5.4,  "Post 
Accident  Sampling;"  and  the 
requirements  of  License  Condition  3. J 
are  equivalent  to  those  of  TS  5.5.17, 
"Backup  Method  for  Determining 
Subcooling  Margin."  Finally,  the 
additional  conditions  currently  set  forth 
in  Appendix  C  to  the  license,  cUid  which 
are  required  by  License  Condition  3.K, 
are  all  one-time  or  time-limited  actions 
that  have  been  completed  and  were 
adequately  addressed. 

Therefore,  elimination  of  the  license 
conditions  that  are  the  subject  of  this 
environmental  assessment  would  delete 

(1)  provisions  for  certain  activities  that 
are  regulated  by  other  government 
agencies  or  are  being  addressed  by  other 
programs,  (2)  requirements  redundant  to 
those  in  TS,  and  (3)  requirements  for 
one-time  or  time-limited  actions  that 
have  been  completed  and  were 
adequately  addressed.  This  would 
eliminate  unnecessary  license 
conditions  from  the  Facility  Operating 
Licenses. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  to  implement  the 
amendment  would  remove  extraneous 
license  conditions  that  (1)  are  now  being 
regulated  by  other  goverrmient  agencies 
or  were  subsumed  by  other  programs, 

(2)  are  redundant  to  TS,  or  (3)  require 
actions  that  have  been  completed.  The 
proposed  action  will  not  change  the 
design  of  the  facilities  or  the  manner  in 
which  the  licensee  operates  them.  The 
staff  has  concluded  that  the  proposed 
action  will  not  significantly  increase  the 
probability  or  consequences  of 
accidents,  there  are  no  cheuiges  being 
made  in  the  types  of  any  effluents  that 
may  be  released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
the  Commission  concludes  that  there 
are  no  significant  radiological 
enviroimiental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  action  does  not  involve 


any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  enviroimiental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Oconee  Nuclear 
Station.  Units  1.2.  and  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  6.  2000,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  Virgil  L.  Autry  of  the  Division  of 
Radiological  Waste  Management, 
Bureau  of  Land  and  Waste  Management, 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  27,  2000,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC.  Publically 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http:vm'w. nrc.gov  {the  Electronic 
Reading  Room). 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  March  2000. 


For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Emch,  Jr., 

Section  Chief  Section  J ,  Project  Directorate 
II,  Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  00-6042  Filed  3-10-00;  8:45  am] 

BILLING  CODE  759(M)1-P 


PRESIDENT'S  COUNCIL  ON 
INTEGRITY  AND  EFFICIENCY 

Executive  Council  on  Integrity  and 
Efficiency;  Senior  Executive  Service 
Performance  Review  Board 
Membership 

agency:  President's  Council  on  Integrity 
and  Efficiency  (PCIE)  and  Executive 
Council  on  Integrity  and  Efficiency 
(ECIE). 
action:  Notice. 

summary:  This  notice  sets  forth  the 
names  and  titles  of  the  current 
membership  of  the  PCIE/ECIE 
Performance  Review  Board. 
EFFECTIVE  DATE:  January  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Individual  Offices  of  (the)  Inspector 
General. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Inspector  General's  Act  of  1978, 
as  amended,  has  created  independent 
audit  and  investigative  units-Offices  of 
(the)  Inspector  General-at  57  Federal 
agencies.  In  1981,  the  President's 
Council  on  Integrity  and  Efficiency 
(PCIE)  was  established  by  Executive 
Order.  An  Executive  Order  in  1992 
reaffirmed  the  PCIE  and  established  the 
Executive  Council  on  Integrity  and 
Efficiency  (ECIE).  Both  councils  are 
interagency  committees  chaired  by  the 
Office  of  Management  and  Budget's 
Deputy  Director  for  Management.  Their 
mission  is  to  continually  identify, 
review,  and  discuss  areas  of  weakness 
and  vulnerability  in  Federal  programs 
and  operations  to  fi'aud,  waste,  and 
abuse,  and  to  develop  plans  for 
coordinated.  Government-wide 
activities  that  address  these  problems 
and  promote  economy  and  efficiency  in 
Federal  programs  and  operations.  PCIE 
members  include  the  28  Inspectors 
General  appointed  by  the  President; 
ECIE  members  include  the  29  Inspectors 
General  appointed  by  their  respective 
agency  heads. 

n.  PCIE  Performance  Review  Board 

Under  5  U.S.C.  4314(c)  (l)-(5)  and  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
each  agency  is  required  to  establish  one 
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Everett  L.  Mosley 
John  L.  Sullivan  .. 
Robert  S.  Perkins 


Joyce  Fleischman 
Paula  F.  Hayes  ... 


James  R.  Ebbiti  . 
Richard  D.  Long  . 
Robert  W.  Young 
Gregory  S.  Seybolp 
Jon  E.  Novak 
Christine  Jung 


Judith  Gordon    ... 
Elizabeth  Barlow 
Stephen  Garmon 
Mary  Casey 


Department  of  Agriculture 

Deputy  Inspector  General. 

!"!^!!""!""!!!"""!"^! Assistant  Inspector  General  for  Policy  Development  and  Resources 

Management. 

Assistant  Inspector  General  for  Audit. 

y!"'!!"!!!r.".''!!! Deputy  Assistant  Inspector  General  for  Audit. 

y^ "!!".""!!""! Deputy  Assistant  Inspector  General  for  Audit. 

r.!!!!!^!""!!" Assistant  Inspector  General  for  Investigations. 

Deputy  Assistant  Inspector  General  for  Investigations. 

""^'^^^^^^'"^^^"^^^^  Deputy  Assistant  Inspector  General  for  Investigations. 

Department  of  Commerce 

:.    Assistant  Inspector  General  for  Systems  Evaluation. 

""'"',', Counsel  to  the  Inspector  General. 

"!.""."!"'''"^.' Assistant  Inspector  General  for  Investigation. 

."."".!!!.!.! Deputy  Assistant  Inspector  General  for  Auditing. 


John  F.  Keenan 
Robert  J.  Liebermin 
Charles  W.  Beard  11 


Carol  L.  Levy  .. 
David  K.  Steensm  i 

Joel  L.  Leson  

C.  Frank  Broome 
David  M.  Crane  ., 
Thomas  Gimble 
David  A.  Brinkmaf 
Paul  J.  Granetto 

F.  Jay  Lane 

Shelton  Young  . 


Phillip  L.  HolbrooK 
Judith  D.  Gibson 
Sandra  L.  Schneider 
Hertjert  Richardsc  n 
Sandford  J.  Pam^ 
Stanley  R.  Sulak 
William  S.  Mahan 


Michael  F.  Mangatio 
Thomas  D.  Rosleiwicz 
Joseph  E.  Vengrii 
George  Reeb  .... 

Joe  Green  

John  A.  Ferris  ... 


John  E  Hartwig 
Boben  E  Richartlson 
Frank  J.  Nahlik 
George  Grob  .. 
Dennis  J.  Duquette 
D.  McCarty  Thortiton 
Lewis  Morris  ... 


John  J.  Connors 
Kathryn  M.  Kuhl- 
Phillip  A.  Kesaris 
Phillip  X.  Newsor  le 
Michael  R.  Phelp; 
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supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive.  The  current 


members  of  the  PCIE/ECIE  Performance 
Review  Board  are  as  follows: 

Joshua  Gotbaum, 

Executive  Associate  Director  and  Controller. 


Members 


Title 


Agency  for  International  Development 

Deputy  Inspector  General. 

^^,^_] Assistant  Inspector  General  for  Investigations. 

Legal  Counsel. 


Department  of  Defense 

Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Auditing. 

Deputy  Assistant  Inspector  General  for  Criminal  Investigative  Policy 
and  Oversight. 

Deputy  Assistant  Inspector  General  for  Investigations. 

Deputy  Assistant  Inspector  General  for  Auditing. 

Director  for  Administration  and  Information  Management. 

Director  for  Departmental  Inquiries. 

Director  for  Intelligence  Review. 

Director,  Acquisition  Management  Audit  Directorate. 

[[ Director,  Audit  Follow-up  and  Technical  Support  Directorate. 

Director,  Contract  Management  Audit  Directorate. 

Director,  Finance  and  Accounting  Directorate. 

Director,  Business  and  Logistics  Support  Directorate. 


Department  of  Energy 

Assistant  Inspector  General  for  Audit  Services. 

.""'".""".!""!". ".^".! Assistant  Inspector  General  for  Resource  Management. 

.^^"..^!!"!"". Assistant  Inspector  General  for  Inspections. 

."!"''^!"'y."'!!^"^!!!!'^'"".'"^.^ Assistant  Inspector  General  for  Investigations. 

""""""", Counsel  to  the  Inspector  General. 

".""".^!". !'.!!!!!!"!"'. "^^! Director,  Office  of  Performance  Audits  and  Administration. 

y     _ Regional  Manager. 

Department  of  Health  and  Human  Services 

Principal  Deputy  Inspector  General. 

"    .  '!"^^'^' Deputy  Inspector  General  for  Audit  Services. 

..!'!'..^".^'.y.".'.^r...! Assistant  Inspector  General  for  Audit  Policy/Oversight. 

.' !"!"". .'.'"'^!""'".!.. Assistant  Inspector  General  for  Health  Care  Financing  Audits. 

..^'"".^!^!" Assistant  Inspector  General  for  Public  Health  Service  Audits. 

"!!!!.!!!.!!!!!!!"!!.!.!!".!!.!!!.".!!!!!!!.'.!!!!! Assistant  inspector  General  for  Human,  Family  and  Department  Serv- 
ice Audits. 

Deputy  Inspector  General  for  Investigations. 

r"^"'!!!"."..^.^ Assistant  Inspector  General  for  Criminal  Investigations. 

r.!!!!!'.."!!^'.!".!.!!!!!..!!^r..r.!. Assistant  Inspector  General  for  Investigative  Oversight  and  Support. 

!.""!!!!!y.'"r."."..'."' Deputy  Inspector  General  for  Evaluation  and  Inspections. 

!."!!. "''!'."!.".'"."".!y.r...""'.! Deputy  Inspector  General  for  Management  and  Policy. 

^"..r..^^r.'! Counsel  to  the  Inspector  General. 

!!y.!!y.!!"."!.!"y.!I Assistant  Inspector  General  for  Litigation  Coordination. 


Department  of  Housing  and  Urban  Development 

Deputy  Inspector  General. 

ncijin .".."..'. '".'".'""r.y..! Assistant  Inspector  General  for  Audit. 

'' '^^^"'''    y  y' Assistant  Inspector  General  for  Investigation. 

.^!"'"."y..'"..!r."..' Deputy  Assistant  Inspector  for  Investigation. 

.il".!!!!..'"..!""!^"!.. Deputy  Assistant  Inspector  General  for  Audit. 
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Members  j\nQ 

Department  of  Justice 

Robert  L.  Ashbaugh Deputy  Inspector  General. 

Mary  W  Demory  Assistant  Inspector  General  for  Management  and  Plannirm. 

Howard  L.  Snbnick General  Counsel. 

Department  of  Labor 

Patricia  A.  Dalton Deputy  Inspector  General 

Sylvia  T,  Horowitz Assistant  Inspector  General  for  Management  and  Ckxjnsel. 

John  J.  Getek Assistant  Inspector  General  for  Audit. 

Stephen  J.  Cossu  Assistant  Inspector  General  for  Investigations. 

Department  of  State 

J.  Richard  Berman Deputy  Assistant  Inspector  General  for  Audits. 

Donald  Norman .„ Assistant  Inspector  General  for  Inspections 

LeRoy  Lowery Deputy  Assistant  Inspector  General  for  Inspections. 

James  K.  Blubaugh  Assistant  Inspector  General  of  Policy,  Planning,  and  Management. 

Jon  Wiant ^ Assistant  Inspector  General  for  Secunty  and  Intelligence  Oversight. 

Department  of  Transportation 

Raymond  J.  DeCarii  Deputy  Inspector  General 

Todd  J.  Zinser Assistant  Inspector  General  for  Investigations 

Alexis  M.  Stefani Assistant  Inspector  General  for  Auditing. 

Thomas  J.  Howard  Deputy  Assistant  Inspector  General  for  Maritime  and  Departmental 

Programs. 
John  L.  Meche Deputy  Assistant  Inspector  General  for  Financial  and  Information  Tech- 
nology. 
Department  of  the  Treasury 

Richard  B.  Calahan  Deputy  Inspector  General 

Dennis  S.  Schindel  Assistant  Inspector  General  for  Audit. 

Emilie  M.  Baebel Assistant  Inspector  General  for  Management  Services 

Michael  C.  Tarr Assistant  Inspector  General  for  Investigations. 

Maria  A.  Freedman Deputy  Assistant  Inspector  General  for  Program  Audits. 

William  Pugh Deputy  Assistant  Inspector  General  for  Financial  Management. 

.    Department  of  Veterans  Affairs 

Thomas  Williams  Assistant  Inspector  General  for  Investigations 

Michael  G.  Sullivan Assistant  Inspector  General  for  Audit. 

Michael  Slachta,  Jr  Deputy  Assistant  Inspector  General  for  Audit. 

Jon  Wooditch Assistant  Inspector  General  for  Management  and  Administration. 

Alanson  Schweitzer  ,..  Deputy  Assistant  Inspector  General  for  Healthcare  Inspections. 

Maureen  T  Regan Counselor  to  the  Inspector  General. 

Environmental  Protection  Agency 

James  O.  Rauch Assistant  Inspector  General  for  Audit. 

John  Jones  Assistant  Inspector  General  for  Management. 

Allen  Fallin Assistant  Inspector  General  for  Investigations. 

Emmett  Dashiell !. Deputy  Assistant  Inspector  for  Investigations. 

Federal  Emergency  IManagement  Agency 

Richard  L.  Skinner Deputy  Inspector  General. 

Nancy  L.  Hendricks  Assistant  Inspector  General  for  Audits. 

Paul  J.  Lillis Assistant  Inspector  General  for  Investigations. 

General  Services  Administration 

Joel  S.  Gallay  Deputy  Inspector  General. 

Kathleen  S.  Tighe Counsel  to  the  Inspector  General 

James  Henderson Assistant  Inspector  General  for  Investigations 

Mark  Woods Deputy  Assistant  Inspector  General  for  Investigations. 

Eugene  L.  Waszily ^ Assistant  Inspector  General  for  Auditing 

John  Syarto Deputy  Assistant  Inspector  General  for  Auditing. 

National  Aeronautics  and  Space  Administration 

David  M.  Cushing  Assistant  Inspector  General  for  Inspections.  Administrative  Investiga- 
tions, and  Assessments. 

Samuel  A.  Maxey  Assistant  Inspector  General  for  Investigations. 

Russell  A.  Rau  Assistant  Inspector  General  for  Auditing 

Nuclear  Regulatory  Commission 

David  C.  Lee Deputy  Inspector  General. 

Thomas  J.  Barchi _ Assistant  Inspector  General  for  Audits 

James  E.  Childs Assistant  Inspector  General  for  Investigations. 

Office  of  Personnel  Management 

Joseph  R.  Willever Deputy  Inspector  General. 

Harvey  D.  Thorp Assistant  Inspector  General  for  Audits, 

Sanders  P.  Gerson Deputy  Assistant  Inspector  General  for  Audits. 
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Norbert  E.  Vint  .... 
E.  Jeremy  Hutton 

William  H.  Tebbe 
Henrietta  B.  Shaw 


Peter  L.  McClintoc  t 
Richard  R.  Smith 
Roberta 
Thomas  C.  Cross 


Seabroc  ks 


Daniel  R.  Devlin 
Patrick  O'Carroll 
Kathy  Buller  


Charies  Smith 


Atetha  Brown 
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Members 


Title 


Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Legal  Affairs. 

Railroad  Retirement  Board 

Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Audit. 


Small  Busirwss  Administration 

Deputy  Inspector  General. 

Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Auditing. 

Assistant  Inspector  General  for  Inspections  and  Evaluation. 


Social  Security  Administration 

Deputy  Assistant  Inspector  for  Audit. 

Assistant  Inspector  General  for  Investigations. 

Counsel  to  the  Inspector  General. 


Peace  Corps 

Inspector  General. 

Equal  Employment  Opportunity  Commission 
Inspector  General. 


Filed  3-10-00;  8:45  am] 


SECURITIES  AljlD  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-2433fe;  File  No.  812-11942] 

Calamos  Advisors  Trust,  et  a!.,  Notice 
of  Application 

March  7.  2000. 

AGENCY:  Securi^es 

Commission  (" 

action:  Notice 

order  of  exam 

the  Investment 

("1940  Act")  fo 

provisions  of  S(  ction 

and  15(b)  of  the 

2(b)(15)  and  6e-|3(T)(b)(15) 


(if 
ipli 


and  Exchange 
$EC"  or  "Commission"). 
AppHcation  for  an 
on  under  Section  6(c)  of 
;]ompany  Act  of  1940 
exemptions  from  the 
9(a),  13(a),  15(a) 
1940  Act  and  Rules  6e- 
thereunder. 


oi 


SUMMARY  OF 

seek  and  order 
to  permit  sharei 
series  of  Calam() 
("Fund" 
products  and 
investment 
now  or  in  the 
the  1940  Act  th^it 
insurance 
Calamos  Asset 
("Calamos"),  oi 
serve  as 
administrator 
underwriter  or 
together  with  s 
companies  are 
as  the  "Funds" 
by  (1)  variable 
insurance  sepa|ate 
affiliated  and 
companies;  an( 
and  retirement 


APPLICATION:  Applicants 
the  extent  necessary 
of  any  current  of  future 
s  Advisors  Trust 
designed  to  fund  insiu'ance 
sliares  of  any  other 

'  or  series  thereof 
filture  registered  under 
is  designed  to  fund 
prodlicts  and  for  which 
Management,  \dc. 
any  of  its  affiliates,  may 
investdient  adviser, 

1  nanager,  principal 
sponsor  (the  Fund, 
ich  other  investment 
eferred  to,  collectively, 
to  be  sold  to  and  held 
innuity  and  variable  life 
accounts  of  both 
liiaffiliated  life  insurance 
(2)  qualified  pension 
plans. 


Applicants:  Calamos  Advisors  Trust 
cmd  Calamos  Asset  Management,  hic. 
FILING  date:  The  application  was  filed 
on  January  12,  2000,  and  amended  on 
March  1,2000. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  March  31,  2000,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  for 
lawyers,  a  certificate  of  service.  Hearing 
requests  should  state  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Applicants,  c/o  James  S.  Hamman, 
Jr.,  Esq.,  General  Counsel  Calamos 
Asset  Management,  Inc.,  1111  E. 
Warrenville  Road,  Naperville,  Illinois 
60563. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  A.  Holinsky,  Attorney  or  Susan 
M.  Olson,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0607. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549-0102  (tel.  (202) 
942-8090). 


Applicants'  Representations 

1.  The  Fund  is  a  Massachusetts 
business  trust  registered  as  an  open-end 
management  investment  company.  The 
Fund  commenced  operations  on  May  1 , 
1999  and  currently  consists  of  one 
series.  Additional  series  may  be  added 
in  the  future. 

2.  Calamos  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
will  be  the  investment  manager  for  the 
Fund. 

3.  The  Fund  intends  to  offer  its  shares 
to  separate  accounts  of  both  affiliated 
and  unaffiliated  insurance  companies, 
supporting  variable  annuity  and 
variable  life  insurance  contracts. 
Separate  accounts  owning  shares  of  the 
Fund  and  their  insurance  company 
depositors  are  referred  to  as 
"Participating  Separate  Accoimts"  and 
"Participating  Insurance  Companies." 
respectively. 

4.  The  Fund  also  intends  to  offer  one 
or  more  series  of  its  shares  directly  to 
qualified  pension  and  retirement  plans 
("Plans")  outside  the  separate  account 
context.  The  Plans  will  be  pension  or 
retirement  plans  intended  to  qualify 
under  Sections  401(a)  and  501(c)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  ("Code").  The  Fund's  shares 
will  be  sold  to  Plans  which  are,  or  are 
designed  to  be,  subject  to  the  Employee 
Retirement  Income  Security  Act  of  1984 
("ERISA"),  as  amended.  Participating 
Separate  Accounts,  Participating 
Insurance  Companies,  and  Plans  are 
collectively  referred  to  as 
"Participants". 

5.  The  Participating  Insiuance 
Companies  will  establish  their  own 
Participating  Separate  Accounts  and 
design  their  own  contracts.  Each 
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Participating  Insurance  Company  will 
enter  into  a  fund  participation 
agreement  with  the  Funds  on  behalf  of 
its  Participating  Separate  Account  and 
will  have  the  legal  obligation  of 
satisfying  all  requirements  under  state 
and  federal  law.  The  role  of  the  Fund, 
so  far  as  the  federal  securities  laws  are 
applicable,  will  be  to  offer  their  shares 
to  separate  accounts  of  Participating 
hisurance  Companies  and  to  Plans  and 
to  fulfill  any  conditions  that  the 
Commission  may  impose  upon  granting 
the  order  requested  in  the  application. 

6.  Plans  may  choose  the  Fund  (or  any 
series  thereof)  as  their  sole  investment 
or  as  one  of  several  investments.  Plan 
participants  may  or  may  not  be  given  an 
investment  choice  depending  on  the 
Plan  itself.  Shares  of  the  Fimd  sold  to 
Plans  would  be  held  by  the  trustee(s)  of 
the  Plans  as  mandated  by  Section  403(a) 
of  ERISA.  Calamos  will  not  act  as 
investment  adviser  to  any  of  the  Plans 
that  will  purchase  shares  of  the  Fund. 
There  will  be  no  pass-through  voting  to 
the  participants  in  such  Plans  as  it  is  not 
required  to  be  provided  under  ERISA. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptive  relief  from  Sections  9(a), 
13(a),  and  15(a)  and  15(b)  of  the  1940 
Act  and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Fund 
to  be  offered  and  sold  to  variable 
aimuity  and  variable  life  insurance 
separate  accounts  of  both  affiliated  and 
unaffiliated  insurance  companies  and  to 
Plans. 

2.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a),  and  15(b)  of  the  1940  Act.  The 
exemptions  granted  by  Rule  6e-2(b)(15) 
are  available,  however,  only  where  the 
management  investment  company 
underlying  the  separate  account 
("underlying  fund")  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
any  affiliated  life  insurance  company 

*   *   *"  Therefore,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  with' 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  a  variable 
annuity  or  flexible  premium  variable 
life  insurance  separate  account  of  the 
same  company  or  of  any  affiliated  life 
insurance  company.  The  use  of  a 


common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  the  same  insurance  company  or  of 
any  affiliated  life  insurance  company  is 
referred  to  herein  as  "mixed  funding." 
In  addition,  the  relief  granted  by  Rule 
6e-2(b)(15)  is  not  available  if  shares  of 
the  underlying  management  investment 
company  are  offered  to  variable  aimuity 
or  variable  life  insurance  separate 
accounts  of  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
insurance  separate  accounts  of  the  same 
insurance  company  or  of  any 
unaffiliated  life  insurance  company  is 
referred  to  herein  as  "shared  funding." 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account.  Rule  6e-3(T)ft))(15)  provides 
partial  exemptions  from  Sections  9(a) 
13(a),  15(a).  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  by  Rule  6e- 
3(T)(b)(15)  are  available,  however,  only 
where  the  separate  account's  underlying 
fund  offers  its  shares  "exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  contracts  or 
flexible  contracts,  or  both;  or  which  also 
offer  their  shares  to  variable  annuity 
separate  accounts  of  the  life  insurer  or 
of  an  affiliated  life  insurance  company, 
or  which  offer  their  shares  to  any  such 
life  insurance  company  in  consideration 
solely  for  advances  made  by  the  life 
insurer  in  connection  with  the  operation 
of  the  separate  account  *   *   *" 
Therefore,  Rule  6e-3(T)(b)(15)  permits 
mixed  funding  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account.  However,  Rule  6e- 
3(T)(b)(15)  does  not  permit  shared 
funding  because  the  relief  granted  by 
Rule  6e-3(T)(b)(15)  is  not  available  with 
respect  to  a  flexible  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  a  management 
investment  company  that  also  offers  its 
shares  to  separate  accounts  (including 
flexible  premium  variable  life  insurance 
separate  accounts)  of  unaffiliated  life 
insurance  companies. 

4.  Applicants  state  that  the  relief 
granted  bv  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  is  not  affected  by  the 
purchase  of  shares  of  the  Fund  by  a 
Plan.  However,  because  the  relief  under 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15)  is 
available  only  where  shares  of  the 
underlying  fund  are  offered  exclusively 
to  separate  accounts,  exemptive  relief  is 
necessary  if  shares  of  the  Fund  are  also 
to  be  sold  to  Plans. 


5.  Apphcants  state  that  the  current  tax 
law  permits  the  Fund  to  increase  its 
asset  base  through  the  sale  of  shares  to 
Plans.  Section  81 7(h)  of  the  Code 
imposes  certain  diversification 
standards  on  the  underlying  assets  of 
the  variable  contracts.  The  Code 
provides  that  such  contracts  shall  not  be 
treated  as  an  annuity  contract  or  life 
insurance  contract  for  any  period  during 
which  the  investments  are  not 
adequately  diversified  in  accordance 
with  regulations  prescribed  by  the 
Treasiuy-  Department.  Treasury 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  an  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations  do  contain 
certain  exceptions  to  this  requirement, 
however,  one  of  which  permits  shares  of 
an  investment  company  to  be  held  by 
the  trustee  of  a  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts  (Treas.  Reg. 
§1.8  17-5(fl(3)(iii)). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
these  Treasury  regulations  which  made 
it  possible  for  shares  of  a  Fund  to  be 
held  by  the  trustee  of  a  Plan  without 
adversely  affecting  the  ability  of  shares 
of  the  Fund  to  also  be  held  by  the 
separate  accounts  of  insurance 
companies  in  connection  with  their 
variable  life  insurance  contracts.  Thus, 
Applicants  assert  that  the  sale  of  shares 
of  a  Fund  to  separate  accounts  through 
which  variable  life  insurance  contracts 
are  issued  and  Plans  could  not  have 
been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15),  given  the  then-current  tax 
law. 

7.  Applicants  assert  that  if  the  Funds 
were  to  sell  shares  only  to  Plans  or  to 
separate  accounts  funding  variable 
annuity  contracts,  no  exemptive  relief 
would  be  necessary.  Applicants  state 
that  none  of  the  relief  provided  under 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
relates  to  Plans  or  to  a  registered 
investment  company's  ability  to  sell  its 
shares  to  such  purchasers.  Exemptive 
relief  is  requested  in  the  application 
only  because  some  of  the  separate 
accounts  that  will  invest  in  the  Fund  (or 
series  thereof)  may  themselves  be 
investment  companies  that  rely  on 
Rules  6e-2  and  6e-3(T)  and  that  desire 
to  have  the  relief  continue  in  place. 

8.  In  general.  Section  9(a)  of  the  1940 
Act  disqualifies  any  person  convicted  of 
certain  offenses,  and  any  company 
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with  respect  to  several  significant 
matters,  assuming  the  limitations  on 
mixed  and  shared  funding  are  observed. 

11.  Applicants  further  represent  that 
the  sale  of  Fund  shares  to  Plans  should 
not  affect  the  relief  requested.  With 
respect  to  Plans,  there  is  no  requirement 
to  pass-through  voting  rights  to  Plan 
participants.  Shares  of  the  Funds  sold  to 
Plans  would  be  held  by  the  trustees  of 
such  Plans  as  mandated  by  Section 
403(a)  of  ERISA.  Section  403(a)  also 
provides  that  the  trustees  must  have 
exclusive  authority  and  discretion  to 
manage  and  control  the  Plan  with  two 
exceptions:  (a)  when  the  Plan  expressly 
provides  that  the  trustees  are  subject  to 
the  duection  of  a  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  Plan  and  not  contrary  to  ERISA;  and 
(b)  when  the  authority  to  manage, 
acquire  or  dispose  of  assets  of  the  Plan 
is  delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)(3) 
of  ERISA.  Unless  one  of  the  two 
exceptions  stated  in  Section  403(a) 
applies,  the  Plan  trustees  have  exclusive 
authority  and  responsibility  for  voting 
proxies. 

12.  Applicants  state  that  where  a 
named  fiduciary  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  Accordingly,  Applicants 
submit  that  unlike  the  case  with 
insurance  company  separate  accounts, 
the  issue  of  the  resolution  of  material 
irreconcilable  conflicts  with  respect  to 
voting  is  not  present  with  respect  to 
Plans  since  such  Plans  are  not  entitled 
to  pass-through  voting  privileges. 

13.  Applicants  generally  expect  many 
Plans  to  have  their  trustee(s)  or  other 
fiduciaries  exercise  voting  rights 
attributable  to  investment  securities 
held  by  the  Plan  in  their  discretion. 
Some  of  the  Plans,  however,  may 
provide  for  the  trustee(s),  or  investment 
adviser(s)  or  another  named  fiduciary  to 
exercise  voting  rights  in  accordance 
with  instructions  from  participants. 
Applicants  submit  that  where  a  Plan 
does  not  provide  participants  with  the 
right  to  give  voting  instructions,  there  is 
no  potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
contract  owners  and  Plan  investors  with 
respect  to  voting  of  the  Fund's  shares. 
Applicants  further  submit  that  where  a 
Plan  does  provide  participants  with  the 
right  to  give  voting  instructions,  they 
see  no  reason  to  believe  that 
participants  in  Plans  generally,  or  those 
in  a  particular  Plan,  either  as  a  single 
group  or  in  combination  with 


participants  in  other  Plans,  would  vote 
in  a  manner  that  would  disadvantage 
contract  owners.  The  purchase  of  shares 
of  the  Fund  by  Plans  that  provide  voting 
rights  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  and  shared  funding. 

14.  Applicants  submit  that  even  if  a 
Plan  were  to  hold  a  controlling  interest 
in  the  Fund,  such  control  would  not 
disadvantage  other  investors  in  the 
Fund  to  any  greater  extent  than  is  the 
case  when  any  institutional  shareholder 
holds  a  majority  of  the  voting  securities 
of  any  open-end  management 
investment  company.  In  this  regard 
applicants  submit  that  investment  in  the 
fund  by  a  Plan  will  not  create  any  of  the 
voting  complications  occasioned  by 
mixed  and  shared  funding.  Unlike 
mixed  or  shared  funding,  Plan  investor 
voting  rights  cannot  be  frustrated  by 
veto  rights  of  insurers  or  state 
regulators. 

15.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  assert  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  Applicants  note  that 
where  different  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  participating  insurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  other  insurance 
regulators  in  one  or  more  other  states  in 
which  other  Participating  Insurance 
Companies  are  domiciled.  Applicants 
submit  that  this  possibility  is  no 
different  or  greater  than  exists  where  a 
single  insurer  and  its  affiliates  offer 
their  insurance  products  in  several 
states. 

16.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential 
for  differences  in  state  regulatory 
requfrements.  In  any  event,  the 
conditions  discussed  below  are 
designed  to  safeguard  against  any 
adverse  effects  that  these  differences 
may  produce.  If  a  particular  state 
insurance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  affected  insurer  may  be 
requfred  to  withdraw  its  participating 
Separate  Account's  investment  in  the 
Fund. 

17.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  participating 
insurance  Company  could  disregard 
contract  owner  voting  instructions. 
Potential  disagreement  is  limited  by  the 
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requirement  that  disregarding  voting 
instructions  be  both  reasonable  and 
based  on  specified  good  faith 
determinations,  however,  if  a 
participating  insurance  Company's 
decision  to  disregard  Contract  owner 
voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  approving  a  particular 
change,  such  participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  Fund,  to  withdraw  its 
separate  account,  investment  in  the 
Fund.  No  charge  or  penalty  will  be 
imposed  as  a  result  of  such  a 
withdrawal. 

18.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Fund  vdth  mixed  funding  would,  or 
should,  be  materially  different  from 
what  those  policies  would,  or  should,  be 
if  the  Fimd  supported  only  veuiable 
annuity  or  only  variable  life  insurance 
contracts,  hence.  Applicants  state,  there 
is  no  reason  to  believe  that  conflicts  of 
interest  would  result  from  mixed 
funding,  moreover,  Applicants  represent 
that  the  Fund  will  not  be  managed  to 
favor  or  disfavor  any  particular  insurer 
or  type  of  contract. 

19.  As  noted  above,  Section  817(h)  of 
the  code  imposes  certain  diversification 
standards  on  the  assets  underlying  the 
variable  contracts  held  in  the  portfolios 
of  management  investment  companies. 
Treasury  Regulation  Section  1.817- 
5(f)(3)(iii),  which  establishes 
diversification  requirements  for  such 
portfolios,  specifically  permits,  among 
other  things,  "qualified  pension  or 
retirement  plans"  and  separate  accounts 
to  share  the  same  underlying 
management  investment  company. 
Therefore,  Applicants  assert  that  neither 
the  Code,  the  Treasury  regulations,  nor 
the  revenue  rulings  thereunder, 
recognize  or  proscribe  any  inherent 
conflicts  of  interest  if  qualified  plans, 
variable  annuity  separate  accoimts,  and 
variable  life  separate  accounts  all  invest 
in  the  same  management  investment 
company. 

20.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  variable  contracts 
and  Plans  are  taxed,  the  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  Participating  Separate 
Account  or  a  Plan  cannot  net  purchase 
payments  to  make  the  distributions,  the 
Participating  Separate  Account  or  Plan 
will  redeem  shares  of  the  Fund  at  their 
net  asset  value  in  conformity  with  Rule 
22c-l  under  the  1940  Act  to  provide 
proceeds  to  meet  distribution  needs. 
The  Plan  will  then  make  distributions  in 
accordance  with  the  terms  of  the  Plan. 
The  life  insiuance  company  will 


surrender  values  from  the  Separate 
Account  into  the  general  account  to 
make  distributions  in  accordance  with 
the  terms  of  the  variable  contract. 

21.  Applicants  state  that  the  sale  of 
shares  to  Plans  should  not  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  Applicants 
submit  that  there  should  be  very  little 
potential  for  such  conflicts  beyond  that 
which  would  otherwise  exist  between 
variable  annuity  and  variable  life 
insurance  contract  owrners. 

22.  Applicants  also  state  that  it  is 
possible  to  provide  an  equitable  means 
of  giving  voting  rights  to  Participating 
Separate  Account  contract  owners  and 
to  Plans.  The  transfer  agent  for  the  Fund 
will  inform  each  Participating  Insurance 
Company  of  each  Participating  Separate 
Account's  share  ownership  in  the  Fund, 
as  well  as  inform  the  trustees  of  Plans 
of  their  holdings.  The  Participating 
Insurance  company  then  will  solicit 
voting  instructions  in  accordance  with 
Rules  6e-2  and  6e-3  (T),  as  applicable, 
and  its  participation  agreement  with  the 
Fund.  Shares  held  by  Plans  will  be 
voted  in  accordance  with  applicable 
law.  The  voting  rights  provided  to  Plans 
with  respect  to  shares  of  the  Fund 
would  be  no  different  from  the  voting 
rights  that  are  provided  to  Plans  with 
respect  to  shares  of  funds  sold  to  the 
general  public. 

23.  Applicants  submit  that  the  ability 
of  the  Fund  to  sell  its  shares  direcdy  to 
Plans  does  not  create  a  "senior 
security,"  as  such  term  is  defined  under 
Sectioii  12(g)  of  the  1940  Act,  with 
respect  to  any  contract  owner  as 
opposed  to  a  Plans  participant. 
Regardless  of  the  rights  and  benefits  of 
Plan  participants  or  contract  owners,  the 
Plans  and  the  Participating  Separate 
Accounts  only  have  rights  with  respect 
to  their  respective  shares  of  the  Fund. 
No  shareholder  of  the  Fund  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payments  of  dividends. 

24.  Applicants  state  that  there  are  no 
conflicts  between  the  contract  owners  of 
Participating  Separate  Accounts  and 
Plan  participants  with  respect  to  the 
state  insurance  commissioners'  veto 
powers  over  investment  objectives.  The 
basic  premise  of  shareholder  voting  is 
that  shareholders  may  not  all  agree  with 
a  particular  proposal.  While  interests 
and  opinions  of  shareholders  may  differ, 
however,  this  does  not  mean  that  there 
are  any  inherent  conflicts  of  interest 
between  or  among  such  shareholders. 
State  insurance  commissioners  have 
been  given  the  veto  power  in 
recognition  of  the  fact  that  insurance 
companies  usually  cannot  simply 


redeem  their  separate  accounts  out  of 
one  fund  and  invest  in  another. 
Generally,  complex  and  time-consuming 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers.  Conversely,  trustees  of  Plans 
can  make  the  decision  quickly  and 
redeem  their  shares  of  the  Fund  and 
reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  faced  by  separate 
accounts,  or,  as  is  the  case  with  most 
Plans,  even  hold  cash  pending  a  suitable 
investment.  Based  on  the  foregoing, 
applicants  represent  that  even  should 
the  interests  of  contract  owners  and  the 
interests  of  Plans  conflict,  the  conflicts 
can  be  resolved  almost  immediately 
because  the  trustees  of  the  Plans  can, 
independently,  redeem  shares  out  of  the 
Fund. 

25.  Applicants  also  assert  that  there 
does  not  appear  to  be  any  greater 
potential  for  material  irreconcilable 
conflicts  arising  between  the  interests  of 
Plan  participants  and  contract  owners  of 
Participating  Insurance  Companies  from 
possible  future  changes  in  the  federal 
tax  laws  than  that  which  already  exists 
between  variable  annuity  and  variable 
life  insurance  contract  owners. 

26.  Applicants  believe  that  the 
summary  of  the  discussion  contained 
herein  demonstrates  that  the  sale  of 
shares  of  the  Fund  to  qualified  plans 
and  variable  contracts  does  not  increase 
the  risk  of  material  irreconcilable 
conflicts  of  interest.  Furthermore, 
Applicants  state  that  the  use  of  the  Fund 
with  respect  to  Plans  is  not  substantially 
different  from  the  Fund's  current  use,  in 
that  Plans,  like  variable  contracts,  are 
generally  long-term  retirement  vehicles. 
In  addition,  applicants  assert  that 
regardless  of  the  type  of  shareholder  in 
the  Fund,  Calamos  is  or  would  be 
contractually  or  otherwise  obligated  to 
manage  the  Fund  solely  and  exclusively 
in  accordance  with  the  Fund's 
investment  objectives,  policies  and 
restrictions  as  well  as  any  guidelines 
established  by  the  Fund's  Board  of 
Trustees. 

27.  Applicants  assert  that  various 
factors  have  prevented  more  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts  than  currently  do  so.  These 
factors  include  the  costs  of  organizing 
and  operating  a  funding  medium,  the 
lack  of  expertise  with  respect  to 
investment  management,  and  the  lack  of 
public  name  recognition  as  investment 
professionals.  In  particular,  some 
smaller  life  insurance  companies  may 
not  find  it  economically  feasible,  or 
within  their  investment  or 
administrative  expertise,  to  enter  the 
variable  contract  business  on  their  own. 
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Applicants  asse  -t  that  use  of  the  Fund 
as  a  common  in  /estment  medium  for 
variable  contrac  ts  would  ameliorate 
these  concerns.  Participating  Lisurance 
companies  wou  d  benefit  not  only  fi-om 
the  investment  idvisory  and 
administrative  « xpertise  of  Calamos  and 
its  affiliates,  bu  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  la  ge  pool  of  funds. 
Applicants  subi  nit  that  therefore, 
making  the  Fur  d  available  for  mixed 
and  shared  fun(  ing  will  encourage  more 
insurance  comj  anies  to  offer  variable 
contracts.  Appl  cants  claim  that  this 
should  result  ir  increased  competition 
with  respect  to  joth  variable  contract 
design  and  pric  ng,  which  can  be 
expected  to  resi  dt  in  more  product 
variation  and  Ic  wer  charges.  Moreover, 
the  sale  of  the  s  lares  of  the  Fund  to 
Plans  should  fiirther  increase  the 
amount  of  asset  available  for 
investment  by  me  Fund.  This  in  turn, 
should  inure  to  the  benefit  of  contract 
owners  by  ppor  loting  economies  of 
scale,  by  permi  ting  greater  safety 
through  greater  diversification,  and  by 
making  the  adc  ition  of  new  portfolios  to 
the  Fund  more  feasible. 

28.  Applican  s  assert  that  there  is  no 
significant  legM  impediment  to 
permitting  mixsd  and  shared  funding 
and  sales  of  Fu  ad  shares  to  Plans. 

Applicant's  Co  nditions 

Applicant  consents  to  the  following 
conditions  if  ti  e  application  is  granted: 

1.  A  majorit)  of  the  Board  of  Trustees 
or  Board  of  Dir  actors  ("Board")  of  the 
Fund  shall  consist  of  persons  who  are 
not  "interestec  persons"  of  the  Fund,  as 
defined  by  Section  2(a)(19)  of  the  Act 
and  the  Rules  I  hereunder  and  as 
modified  by  ar  y  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  n(  t  met  by  reason  of  the 
death,  disqual:  fication.  or  bona  fide 
resignation  of  iny  trustee  or  director, 
then  the  opera  ion  of  this  condition 
shall  be  suspei  ided:  (a)  For  a  period  of 
45  days  if  the  '  acancy  or  vacancies  may 
be  filled  by  th<  Board;  (b)  for  a  period 
of  60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  n  lay  prescribe  by  rule,  or 
by  order  upon  application. 

'  2.  The  Boar(  will  monitor  the  Fund 
for  the  existen  :e  of  any  material 
irreconcilable  conflict  among  the 
interests  of  th(  •■  contract  owners  of  all 
separate  accoi  nts  investing  in  the  Fund 
and  of  Plan  pe  rticipants  investing  in  the 
Fund.  A  matei  ial  irreconcilable  conflict 
may  arise  for  1 1  variety  of  reasons, 
including:  (a)  An  action  by  any  state 
insurance  regi  ilatory  authority;  (b)  a 
change  in  applicable  federal  or  state 


insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  any  Fund  or  series  are 
being  managed;  (e)  a  difference  in  voting 
instruction  given  by  variable  annuity 
contract  owners  and  variable  life 
insurance  contract  ovraers;  (f)  a  decision 
by  an  insurer  to  disregard  the  voting 
instructions  of  contract  owners;  or  (g)  if 
applicable,  a  decision  by  a  Plan  to 
disregard  voting  instructions  of  Plan 
participants. 

3.  In  the  event  that  a  Plan  or  Plan 
participant  shareholder  should  become 
an  owner  of  10%  or  more  of  the  assets 
of  the  Fund,  such  Plan  will  execute  a 
fund  participation  agreement  including 
the  conditions  of  the  Application  set 
forth  herein,  to  the  extent  applicable.  A 
Plan  or  Plan  participant  will  execute  an 
application  containing  an 
acknowledgement  of  this  condition  at 
the  time  of  its  initial  purchase  of  shares 
of  a  Fund. 

4.  Participating  Insurance  Companies. 
Calamos.  any  other  investment  adviser 
of  the  Fimd.  and  any  Plans  that  execute 
a  fund  participation  agreement  upon 
becoming  an  owner  of  10%  or  more  of 
the  Fund's  assets  ("Participants")  will 
report  any  potential  or  existing  conflicts 
to  the  Board.  Participants  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
contract  owner  voting  instructions  smd. 
when  pass-through  voting  is  applicable, 
an  obligation  of  each  Plan  to  inform  the 
Board  whenever  it  has  determined  to 
disregard  voting  instructions  from  Plan 
participants.  The  responsibilities  to 
report  such  information  and  conflicts 
and  to  assist  the  Board  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Plans  under  their  agreements  governing 
participation  in  the  Fund,  and  such 
agreements  shall  provide,  in  the  case  of 
Participating  Insurance  Companies,  that 
such  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of 
contract  owners  or,  in  the  case  of  Plans. 
Plan  participants. 

5.  If  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  its 
disinterested  trustees  or  directors,  that  a 


material  irreconcilable  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  and  Plans,  at  their  expense 
and  to  the  extent  reasonably  practicable 
(as  determined  by  a  majority  of  the 
disinterested  trustees  or  directors),  shall 
take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  material 
irreconcilable  conflict.  Such  steps  could 
include:  (a)  withdrawing  the  assets 
allocable  to  some  or  all  of  the  separate 
accounts  from  the  Fund  or  any  series 
thereof  and  reinvesting  such  assets  in  a 
different  investment  mediimi  which 
may  include  another  series  of  the  Fund; 
(b)  submitting  the  question  as  to 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  aimuity  or  life  insurance 
contract  ovraers,  or  variable  contract 
owners  of  one  or  more  participating 
insurance  companies)  that  votes  in  favor 
of  such  segregation,  or  offering  to  the 
affected  contract  owners  the  option  of 
making  such  a  change;  and  (c) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
an  insurer's  decision  to  disregard 
contract  owner  voting  instructions  and 
the  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  insurer  may  be  required,  at  the 
election  of  the  Fund,  to  withdraw  its 
sepeu-ate  account's  investment  in  the 
Fund,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Plan's  decision  to 
disregard  Plan  participant  voting 
instructions,  if  applicable,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Plan  may  be  required,  at  the  election  of 
the  Fund,  to  withdraw  its  investment  in 
such  Fund,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  To  the  extent  permitted  by 
applicable  law,  the  responsibility  to  take 
remedial  action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  bear  the  cost 
of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Plans  under  their  agreements  governing 
participation  in  the  Fund  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners  and  Plan  participants, 
as  appropriate. 

6.  For  purposes  of  Condition  5,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
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remedies  any  material  irreconcilable 
conflict  but  in  no  event  will  the  Fund, 
or  Calamos  (or  any  other  investment 
adviser)  be  required  to  establish  a  new 
funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  shall  be  required  by  Condition 
5  to  establish  a  new  funding  medium  for 
any  variable  contract  if  an  offer  to  do  so 
has  been  declined  by  a  vote  of  the 
majority  of  contract  owners  materially 
and  adversely  affected  by  the  material 
irreconcilable  conflict.  No  Plan  shall  be 
required  by  this  Condition  5  to  establish 
a  new  funding  medium  for  such  Plan  if: 
(a)  An  offer  to  do  so  has  been  declined 
by  a  vote  of  a  majority  of  Plan 
participants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict,  or  (b)  pursuant  to  governing 
Plan  documents  and  applicable  law.  the 
Plan  makes  such  decision  without  a 
Plan  participant  vote. 

7.  Participants  will  be  informed 
promptly  in  writing  of  the  Board's 
determination  of  the  existence  of  a 
material  irreconcilable  conflict  and  its 
implications. 

8.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  contract  owners  who  invest 
in  Participating  Separate  Accounts  so 
long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
though  voting  privileges  for  contract 
owners.  Accordingly,  Participating 
Insurance  Companies  will  vote  shares  of 
the  Fund  or  series  thereof  held  in 
Participating  Separate  Accounts  in  a 
manner  consistent  with  voting 
instructions  timely  received  from 
contract  owners.  In  addition,  each 
Participating  Insurance  Company  will 
vote  shares  of  the  Fund,  or  series 
thereof,  held  in  its  separate  accounts  for 
which  it  has  not  received  timely  voting 
instructions  as  well  as  shares  it  owns,  in 
the  same  proportion  as  those  shares  for 
which  it  has  received  voting 
instructions.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  Participating 
Separate  Accounts  calculate  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Insurance 
Companies.  The  obligation  to  vote  the 
Fund's  shares  and  calculate  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Separate 
Accounts  shall  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  imder  the  agreements 
governing  participation  in  the  Fund. 
Each  Plan  will  vote  as  required  by 
applicable  law  and  governing  Plan 
documents. 

9.  The  Fund  will  notify  all 
Participating  Insurance  Companies  and 
Plans  that  disclosure  in  separate 


account  prospectuses  or  plan 
prospectuses  or  other  plan  disclosure 
documents  regarding  potential  risks  of 
mixed  and  shared  funding  may  be 
appropriate.  The  Fund  shall  disclose  in 
its  prospectus  that:  (a)  Its  shares  are 
offered  to  insurance  company  separate 
accounts  which  fund  both  annuity  and 
life  insurance  contracts,  (b)  due  to 
differences  in  tax  treatment  and  other 
considerations,  the  interests  of  various 
contract  owners  participating  in  the 
Fund  and  the  interest  of  Plans  investing 
in  the  Fund  may  conflict,  and  (c)  the 
Board  will  monitor  for  the  existence  of 
any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken. 

10.  All  reports  of  potential  or  existing 
conflicts  of  interest  received  by  the 
Board,  and  all  Board  action  with  regard 
to:  (a)  determining  the  existence  of  a 
conflict;  (b)  notifying  Participants  of  a 
conflict;  and  (c)  determining  whether 
any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  the  Board  or 
other  appropriate  records  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

11.  If  and  to  the  extent  Rule  6e-2  Rule 
6e-3(T)  are  amended,  or  Rule  6e-3" 
under  the  1940  Act  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  or 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Fund 
and/or  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  as 
amended,  and  proposed  Ruled  6e-3,  as 
adopted,  to  the  extent  applicable. 

12.  The  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (for  these 
purposes,  the  persons  having  a  voting 
interest  in  the  shares  of  the  Fund).  In 
particular,  the  Fiuid  will  either  provide 
for  annual  meetings  (except  to  the 
extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 
(although  the  Fund  is  not  one  of  the 
trusts  described  in  Section  16(c)  of  the 
Act)  as  well  as  with  Section  16(a)  and, 
if  and  when  applicable,  section  16(b)  of 
the  1940  Act.  Further,  the  Fund  will  act 
in  accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  Board  members  and  with 
whatever  rules  the  Commission  may 
promulgate  with  respect  thereto. 


13.  No  less  than  annually,  the 
Participants  shall  submit  to  the  Board 
such  reports,  materials  or  data  as  the 
Board  may  reasonably  request  so  that 
the  Board  may  carry  out  hilly  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the 
Application.  Such  reports,  materials  and 
data  shall  be  submitted  more  frequently 
if  deemed  appropriate  by  the  Board.  The 
obligations  of  the  Participants  to 
provide  these  reports,  materials,  and 
data  to  the  Board  when  it  so  reasonably 
requests  shall  be  a  contractual 
obligation  of  all  Participants  under  the 
agreements  governing  their  participation 
in  the  Fund. 

Conclusion 

For  the  reasons  and  upon  the  facts 
stated  above,  Applicants  assert  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 
(PR  Doc.  00-6079  Filed  3-10-00:  8:45  am] 
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COMMISSION 

[Release  No.  35-27149] 

Filings  Under  the  Public  Utility  Holding 
Company  "Act"  of  1935,  as  Amended 
(Act) 

March  8.  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applicant(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applicant(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicant(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  8.  2000,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC.  20549-0609.  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  decalarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
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affidavit  or,  in 
law,  by  certificae) 
the  request.  An) 
should  identify 
facts  or  law  that 
who  so  requests 
hearing,  if 
copy  of  any  notjce 
matter.  After 
application(s 
filed  or  as 
and/or  permitte  i 


case  of  an  attorney  at 
should  be  filed  with 
request  for  hearing 
specifically  the  issues  of 
are  disputed.  A  person 
will  be  notified  of  any 
ordeiied,  and  will  receive  a 

or  order  issued  in  the 
Mirch  28,  2000,  the 

or  declaration(s),  as 
amended,  may  be  granted 
to  become  effective. 


Eastern  Utilitie!  Associates  (70-9611) 


Restructuring 
to  Fleet,  for  47! 
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es  Associates  ("EUA"), 
hol(  ling  company  located  at 
Street,  P.O.  Box  543, 
Massachusetts  02379, 
decl.  ration  under  section 
and  rules  45  and  54 


Eastern  Utilit 
a  registered 
750  West  Cente 
West  Bridgewat  3r 
has  filed  a 
12(b)  of  the  Act 
under  the  Act 

EUA  requests  Conunission  approval 
to  guaranty  cert  lin  performance 
obligations  of  E  JA  Cogenex  Corporation 
("Cogenex"),  a  vhoUy  owned  nonutility 
subsidiary  of  El  JA,  in  connection  with 
(1)  Cogenex's  s<  le  of  certain  ("Asset 
Sale")  to  Fleet !  lusiness  Credit 
Corporation  ("I  leet"),  and  (2)  the 
proposed  restrt  cturing  and  additional 
funding  by  Flee  t  of  certain  Cogenex 
contracts  previi  lusly  sold  to  Fleet  under 
a  separate  prog;  am  agreement 
("Restructuring' 

Under  the  As  set  Sale  and  the 


logenex  proposes  to  sell 

,„  .  .^^„ ..     million,  approximately 

$81  million  dollars  worth  of  assets, 
which  will  inci  ude  energy  service 
contracts,  note;  receivable,  and  energy 
efficient  equipiaent.  EUA  estimates  that 
the  energy  serv  ice  contracts  will 
generate,  as  of  anuary  1,  2000, 
approximately  SI  10  miUion  of  gross 
cash  flow. 

As  a  conditit  n  to  entering  into  the 
Asset  Sale  and  the  Restructuring,  Fleet 
has  requested  t  lat  EUA  (or  its  agreed 
upon  successoi )  (1)  Maintain  a  51% 
ownership  intc  rest  in  Cogenex,  and  (2) 
Guaranty  Coge  lex's  obligations  under 
the  Asset  Sale  md  the  Restructuring, 
including  the  c  ontinued  service  and 
performance  o  the  energy  service 
contracts  ("Pei  formance  Guaranty"). 
Under  the  Assi  st  Sale  and  Restructuring, 
Fleet  will  assu  ne  all  third  party  credit 
risk  under  the  contracts.  The  total 
principal  subj«  ct  to  the  Performance 
Guaranty  will  )e  approximately  5100 
million  (575  rr  illion  for  the  Asset  Sale 
and  Restructuj  ing  and  $25  million 
previously  fun  ded  by  Fleet  prior  to  the 
Restructiuing) 


For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[PR  Doc.  00-6077  Filed  3-10-00;  8:45  am] 
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[Release  No.  34-42498;  File  No.  SR-Amex- 
99-21] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Amending  Section  106  of  the  Amex 
Company  Guide 

March  6,  2000. 
I.  Introduction 

On  June  10, 1999,  the  American  Stock 
Exchange  LLC  ("Exchange"  or  "Amex"), 
submitted  to  the  Securities  Exchange 
Act  of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change 
amending  Section  106  of  the  Amex 
Companv  Guide.  The  Exchange  filed 
Amendments  No.  1  ^  and  No.  2  "  to  the 
proposed  rule  change  on  June  14, 1999 
and  December  1,  1999,  respectively.  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  January  24.  2000.  ^  The 
Commission  received  no  comments  on 


M5U.S.C.  78s(b)(l). 

2  17CFR240.19b--l. 

3  Letter  from  Scott  Van  Hatten,  Amex,  to  Richard 
Strasser,  Assistant  Director,  Division  of  Market 
Regulation  ("Division").  Commission,  dated  June 
11. 1999  ("Amendment  No.  1").  The  Exchange 
originally  filed  the  proposed  rule  change  under 
Section  i9(b)(3)((A)  of  the  Act.  Pursuant  to 
Commission  staffs  request,  the  Exchange  refiled  the 
proposed  rule  change  under  Section  199b)(2)  of  the 
Act. 

*  Letter  from  Scott  Van  Hatten.  Amex,  to  Nancy 
Sanow,  Assistant  Director,  Division,  Commission, 
dated  December  1,  1999  ("Amendment  No.  2"). 
Amendment  No.  2  states  that  the  Exchange  will 
issue  a  circular  prior  to  trading  any  new  index 
warrant  pursuant  to  Rule  19b-4(e)  to  (i)  highlight 
specific  risks  associated  with  warrants  on  new 
indexes  and  remind  members  that  index  warrants 
are  direct  obligations  of  the  issuer,  which  are  not 
subject  to  a  clearing  house  guarantee,  (ii)  clarifv'  that 
index  warrants  may  only  be  sold  to  accounts 
approved  for  standardized  options  trading,  and  (iii) 
clarify  that  the  Exchange's  options  suitability 
standards  apply  to  index  warrants.  Amendment  No. 
2  also  states  that  Amex  Rules  1100  through  1110. 
which  govern  issuer  eligibility,  margin 
requirements,  discretionary  accounts,  supervision 
of  accounts,  position  and  exercise  limits,  reportable 
positions,  and  trading  halts  and  suspensions,  will 
apply  to  index  warrants.  Finally.  Amendment  No. 
2  states  that  the  Exchange's  enhanced  surveillance 
procedures  will  continue  to  apply  to  surveillance  of 
index  warrants  traded  pursuant  to  rule  19b-4(e). 

•^  Securities  Exchange  Act  Release  No.  42342  (Jan. 
14,2000),  65  PR  3750. 


the  proposal.  This  order  approves  the 
proposal,  as  amended. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Section  106  of  the  Amex  Company 
guide  to  provide  for  the  trading  of  stock 
index  industry  group  warrants  « 
pursuant  to  new  Rule  19b-4(e) ''  under 
the  Act.  Section  106  of  the  Amex 
Company  Guide  currently  authorizes 
the  Exchange  to  trade  warrants  on  a 
stock  index  industry  group  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  provided 
that  the  index  meets  the  generic  criteria 
set  forth  in  Commentary  .02  to  Amex 
Rule  901C.8  As  discussed  in  the  New 
Products  Release,  however,  the 
Exchange  would  no  longer  be  required 
to  submit,  pursuant  to  new  Rule  19b- 
4(e)  imder  the  Act,  a  proposed  rule 
change  to  trade  warrants  on  a  new  stock 
index  industry  group  provided  the 
index  meets  the  generic  criteria  set  forth 
in  Commentary  .02  to  Amex  Rule  901C. 

In  the  New  Products  Release,  the 
Commission  noted  that  in  order  to  rely 
on  the  amendment  and  not  submit 
filings  pursuant  to  Section  19(b)(3)(A) 
for  warrants  that  satisfy  the  criteria  of 
rule  901C,  a  self-regulatory  organization 
would  be  required  to  submit  a  proposed 
rule  change  for  Commission  approval  to 
eliminate  the  Section  19(b)(3)(A)  rule 
filing  requirement  from  its  existing 
rules.  9  Accordingly,  to  enable  the 
Exchange  to  use  new  Rule  19b-4{e),  the 
Exchange  proposes  to  eliminate  the 
Section  19(b)(3)(A)  rule  filing 
requirement  from  Section  106  of  the 
Amex  Company  Guide. '^  Amex  Rule 
901c  will  remain  unchanged.  The 
Exchange  represents  that  the  use  of  new 
Rule  19b-4(e)  will  be  in  accordance 
with  the  terms  and  conditions  set  forth 
in  the  New  Products  Release. 


m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)(5)  of 


B  Amex  Rule  900C  defines  "Stock  Index  Industry 
Group"  as  a  stock  index  group  relating  to  a  stock 
index  which  reflects  representative  stock  market 
values  or  prices  of  a  particular  industry  or  related 
industries  (also  referred  to  as  a  "narrow  based 
index"). 

^  See  Securities  Exchange  Act  Release  No.  40761 
(Dec.  8,  1998),  63  FR  70952  (Dec.  22,  1998)  ("New 
Products  Release"). 

8  The  Commission  granted  approval  to  list  and 
trade  narrow-based  index  warrants  pursuant  to 
Section  19(b)(3)(A)  in  Securities  Exchange  Act 
Release  No.  37007  (March  21,  1996),  61  FR  14165 
(March  29,  1996). 

9  See  supra  n.  7.  at  n.  89. 

'"The  Commission  approved  a  similar  change  to 
Amex  Rule  901C  to  permit  the  trading  of  narrow- 
based  index  options  pursuant  to  new  Rule  19b-4(e). 
See  Securities  Exchange  Act  Release  No.  41091 
(Feb.  23, 1999),  64  FR  10515  (March  4,  1999). 
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the  Act  ^^  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  in  that  it  is 
designed  to  facilitate  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. '^ 
The  Commission  believes  that  proposed 
rule  change  will  significantly  reduce  the 
Exchange's  regulatory  burden  and  allow 
it  to  compete  more  effectively  in  today's 
marketplace  by  facilitating  the  listing 
and  trading  of  stock  index  industry 
group  warrants  that  meet  the  generic 
criteria  of  Commentary  .02  to  Exchange 
Rule  901c.  The  commission  also 
believes  that  the  proposed  rule  change 
will  benefit  investors  by  enabling  the 
Exchange  to  more  quickly  provide  them 
with  tailored  products  that  directly  meet 
their  evolving  investment  needs.  The 
Commission  notes  that  the  New 
Products  Release  authorizes  the 
Exchange  to  list  and  trade  certain 
derivative  securities  without  first  riling 
with  the  Commission  a  proposed  rule 
change  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,  but  requires  the  Exchange  to 
eliminate  references  to  these  filing 
requirements  before  it  can  rely  on  Rule 
19b-4(e).  The  Commission  also  notes 
that  the  Exchange's  existing  trading 
rules,  procedures,  surveillance 
programs,  and  listing  standards  will 
apply  to  generic  stock  index  industry 
group  warrants  listed  and  traded  on  the 
Exchange  and  that  the  Exchange  has 
represented  that  it  will  comply  with  the 
terms  and  conditions  of  the  New 
Product  Release. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  '3  that  the 
proposed  rule  change  (SR-Amex-99- 
21),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  '* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-6008  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  801(M)1-M 


"15U.S.C.  78flb)(5). 

'2  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  15  U.S.C.  78c(f). 

"  15  U.S.C.  78sCb)(2). 

"17CFR20O.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42491;  File  No.  SR-ODD- 
00-01] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  to  Proposed 
Supplement  to  Options  Disclosure 
Document  Regarding  FLEX  Equity 
Options 

March  2,  2000. 

On  March  2,  2000,  the  Options 
Clearing  Corporation  ("OCC")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Rule  9b-l  imder  the 
Sectu-ities  Exchange  Act  of  1934 
("Act"),'  five  definitive  copies  of  a 
Supplement  to  its  options  disclosure 
document  ("ODD"),  which  describes, 
among  other  things,  the  risks  and 
characteristics  of  trading  in  flexibly 
structure  options  ("FLEX  options").  In 
particular,  the  Supplement  deletes  the 
discussion  of  restrictions  on  exercise 
price  intervals  and  exercise  prices  for 
FLEX  equity  call  options.^ 

The  ODD  currently  contains  general 
disclosures  on  the  characteristics  and 
risks  of  trading  options  on  equity 
securities.  The  Commission  has 
approved  proposals  by  three  options 
exchanges  to  remove  restrictions  on 
exercise  price  intervals  and  exercise 
prices  for  FLEX  equity  call  options.  ^ 
The  proposed  Supplement  to  the  ODD 
deletes  the  discussion  of  these 
restrictions. 

The  Commission  has  reviewed  the 
ODD  Supplement  and  finds  that  it 
complies  with  Rule  9b-l  under  the 
Act.*  The  Supplement  is  intended  to  be 
read  in  conjvmction  with  the  ODD, 
which  discusses  the  characteristics  and 
risks  of  options  generally.  The  ODD. 
along  with  the  Supplement,  provides 
information  regarding  FLEX  options 
sufficient  to  describe  the  special 
characteristics  of  these  products.  Rule. 
9h-l  provides  that  an  options  market 
must  file  five  preliminary  copies  of  an 
amended  ODD  with  the  Commission  at 


>  17  CFR  240.9b-l. 

2  See  Letter  from  James  C.  Yong.  First  Vice 
President  and  General  Counsel,  OCC.  to  (Catherine 
A.  England.  Division  of  Market  Regulation, 
Commission,  dated  March  1,  2000. 

^The  Commission  approved  these  proposals  after 
the  Internal  Revenue  Service  clarified  the  tax 
treatment  of  these  options.  See  Release  No.  34- 
42371  (January  31,  2000),  65  FR  5921  (February  7, 
2000)  (order  approving  SR-CBOE-99-63);  Release 
No.  34-42389  (February  7,  2000),  65  FR  8224 
(February  17,  2000)  (order  approving  SR-PCX-00- 
01  and  SR-Amex-00-02). 

♦17CFR240.9b-l. 


least  30  days  prior  to  the  date  definitive 
copies  of  the  ODD  are  furnished  to 
customers,  unless  the  Commission 
determines  otherwise,  having  due 
regard  for  the  adequacy  of  information 
disclosed  and  the  protection  of 
investors.^  The  Commission  has 
reviewed  the  Supplement,  and  finds 
that  it  is  consistent  with  the  protection 
of  investors  and  in  the  public  interest  to 
allow  the  distribution  of  the 
Supplement  as  of  the  date  of  this  order. 

It  is  therefore  ordered,  pursuant  to 
Rule  9b-l  under  the  Act,^  that  the 
proposed  Supplement  regarding  FLEX 
equity  options  (SR-ODD-00-01)  is 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  00-6007  Filed  3-10-00;  8:45  am] 

BILLING  COOE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42365A;  File  No.  SR-Ptiix- 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  inc. 
Relating  to  Registration  of  Trading 
Floor  Personnel 

March  7,  2000. 

In  FR  Document  No.  00-2634,  on  page 
5923  for  Monday,  February  7,  2000, 
Column"  1,  the  second  line  of  the  text  of 
proposed  Fhbc  Rule  620  was  incorrectly 
stated.  The  words  "Each  Floor  Broker, 
Specialist  and"  should  appear  prior  to 
"Registered  Options  Trader."  Thus,  the 
first  portion  of  the  rule  should  read  as 
follows:  "(a)  Trading  Floor  Member 
Registration — Each  Floor  Broker, 
Specialist  and  Registered  Options 
Trader  on  any  Exchange  trading  floor 
must  register 


.  *   *  *•• 


Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-6006  Filed  3-10-00;  8:45  am] 

BILUNG  COOE  801 0-01 -M 


'  This  provision  is  intended  to  permit  the 
Commission  either  to  accelerate  or  extend  the  time 
period  in  which  definitive  copies  of  a  disclosure 
document  may  be  distributed  to  the  pubUc. 

•l7CFR240.9b-l. 

'17CFR200.3O-3(a)(39). 
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SMALL  BUSINESS  ADMINISTRATION 

Region  I— SBA  Providence  District 
Office,  Rhode  liiand  SEA  Advisory 
Council;  Notice^  of  Public  Meeting 

The  Rhode  Islknd  SBA  Advisory 
Council  located  in  Providence,  Rhode 
Island,  will  hol<  a  public  meeting  at 
8:00  a.m.  on  Fri  lay,  March  24,  2000,  at 
the  Marriott  Hoi  el  located  on  One  Orms 
Street  in  Provid  jnce,  Rhode  Island 
02904,  to  discus  s  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Busi^iess  Administration,  or 
others  present. 

For  further  info  mation  write  or  call  Mark 
S.  Hayward,  Actiig  District  Director.  380 
Westminster  Streit,  Room  511,  Providence. 
Rhode  Island  029|)3  or  telephone  at  (401) 
528-^561. 

Bettie  Baca, 

Counselor  to  the  Administrator/Public 

Liaison. 

[FR  Doc.  00-597111 

BILUNQ  CODE  S02S^  11-P 


DEPARTMENT  OF  STATE 
[Public  Notic«  32  49] 


Culturally 
for  Exhibition; 
"Imperial  Chin4 
in  Chinese  His  ory 


Significant  Objects  Imported 
peterminations: 
:  The  Art  of  the  Horse 


AGENCY:  Department  of  State. 
action:  Notice. 


interest.  Publi( : 
Determination ! 
published  in  tb 


Attorney- Adviser,  Office  of  the  Legal 
Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44; 
301-4th  Street,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  March  5,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
(FR  Doc.  00-6101  Filed  3-10-00;  8:45  am] 

BILUNG  CODE  4710-08-U 


Filed  3-10-00;  8:45  am) 


SUMMARY:  Noti(  e  is  hereby  given  of  the 
following  deter  minations:  Pursuant  to 
the  authority  v(  isted  in  me  by  the  Act  of 
October  19,  19(  5  (79  Stat.  985,  22  U.S.C. 
2459  ),  the  Fon  ign  Affairs  Reform  and 
Restructuring  /  ct  of  1998  (112  Stat. 
2681.  et  seq.],  I  lelegation  of  Authority 
No.  234  of  Octc  ber  1,  1999,  and 
Delegation  of  A  uthority  of  October  19, 
1999, 1  hereby  letermine  that  the  objects 
to  be  included  in  the  exhibition 
"Imperial  Chin  a:  The  Art  of  the  Horse 
in  Chinese  His  ory,"  imported  from 
abroad  for  the  emporary  exhibition 
without  profit  vithin  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imp  orted  pursuant  to  loan 
agreements  wi  h  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  c  bjects  at  the  International 
Museum  of  tht  Horse,  Lexington,  KY 
from  on  or  aba  ut  May  1.  2000,  to  on  or 
about  August  :  1 .  2000.  is  in  the  national 
;  Notice  of  these 
;  is  ordered  to  be 
le  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  inform  ition,  including  a  list  of 
exhibit  objects ,  contact  Carol  Epstein, 


DEPARTMENT  OF  STATE 

Public  Notice  No.  3233 

Renewal  of  Cultural  Property  Advisory 
Committee  Charter 

The  Charter  of  the  Cultural  Property 
Advisory  Committee  is  being  renewed 
for  a  two-year  period.  The  membership 
of  this  advisory  committee  consists  of 
private  sector  experts  in  archaeology/ 
anthropology/ethnology;  experts  in  the 
international  sale  of  cultural  property; 
and,  representatives  of  museums  and  of 
the  general  public.  The  committee  was 
established  by  19  U.S.C.  2601  et  seq,  the 
Convention  on  Cultural  Property 
Implementation  Act  It  reviews  requests 
from  other  countries  seeking  U.S. 
import  restrictions  on  archaeological  or 
etlmological  material  the  pillage  of 
which  places  a  coimtry's  cultural 
heritage  in  jeopardy.  The  committee 
makes  findings  and  recommendations  to 
the  Secretary  of  State,  who,  on  behalf  of 
the  President,  determines  whether  to 
impose  the  import  restrictions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cultural  Property  Advisory  Committee, 
U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultiual  Affairs,  Rm. 
247,  State  Annex  44,  301  4th  St.,  SW, 
Washington,  DC  20547.  Phone  (202) 
619-6612;  Fax:  (202)  619-5177. 

Dated  March  6.  2000. 
Maria  P.  Kouroupas, 

Executive  Director,  Cultural  Property 
Advisory  Committee,  Department  of  State. 
[FR  Doc.  00-6099  Filed  3-10-00;  8:45  am] 

BILLING  COOe  4710-1 1-i) 


DEPARTMENT  OF  STATE 

[Public  Notice  No:  32321 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State, 
2201  "C"  Street  NW,  Washington,  D.C. 


April  10-H,  2000  in  Conference  Room 
1406.  Prior  notification  and  a  valid 
photo  are  mandatory  for  entrance  into 
the  building.  One  week  before  the 
meeting  the  public  must  notify  Gloria 
Walker,  Office  of  Historian  (202-663- 
1124)  providing  their  date  of  birth, 
■  Social  Security  number,  and  telephone 
niunber. 

The  Committee  wrill  meet  in  open 
session  from  9  a.m.  through  Noon  on 
Monday,  April  10,  2000,  to  discuss  the 
implementation  of  Executive  Order 
12958  with  respect  to  Department  of 
State  records,  the  declassification  and 
transfer  of  Department  of  State 
electronic  records  to  the  National 
Archives  and  Records  Administration, 
and  the  modernization  of  the  Foreign 
Relations  series.  The  remainder  of  the 
Committee's  sessions  from  1:45  p.m.  on 
Monday,  April  10,  2000  until  Noon  on 
Tuesday,  April  11,  2000  will  be  closed 
in  accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  The  agenda  calls  for 
discussions  involving  consideration  of 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552b(c)(l),  and  that  the 
public  interest  requires  that  such 
activities  be  withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Docimientation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123,  (e- 
mail  pahistoff@panet.  us-state.gov). 

February  29,  2000. 
William  Slany, 

Executive  Secretary. 

[FR  Doc.  00-6098  Filed  3-10-00;  8:45  am) 

BILUNG  COOE  4710-08-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Shannon  County,  Missouri 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed 
improvements  to  the  transportation 
system  in  Shannon  County,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Neumann,  Programs  Engineer, 
FHWA  Division  Office,  209  Adams 
Street,  Jefferson  City,  MO  65101, 
Telephone:  (573)  636-7104  or  Mr.  Bob 
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Sfreddo,  Director  of  Project 
Development,  Missouri  Department  of 
Transportation,  P.O.  Box  270,  Jefferson 
City,  MO  65102,  Telephone:  (573) 
751-4586. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT),  the  National  Park  Service 
(NPS),  and  the  Ozark  National  Sceilic 
Riverways  (ONSR)  will  prepare  an  EIS 
for  a  proposed  project  to  improve  Route 
19  in  south-central,  Missouri.  The 
proposed  project  extends  from  2.0  miles 
south  of  Route  EE  south  3.0  miles  to  1.0 
mile  south  of  Round  Spring,  Missouri. 
This  proposal  includes  the  replacement 
of  three  bridges  over  Spring  Valley 
Creek,  Sinking  Creek,  and  the  Current 
River.  All  three  rivers  are  in  Ozark 
National  Scenic  Riverways. 
Improvements  are  considered  necessary 
to:  (1)  Improve  safety  and  capacity  for 
local  and  through  traffic,  (2)  replace 
three  bridges  which  are  structurally 
deficient  and  functionally  obsolete  and, 
(3)  support  local  and  regional  economic 
development  for  Shannon  County  and 
the  surrounding  area. 

The  proposed  project  will  provide  a 
two-lane  roadway  with  at-grade 
intersections  at  rural  crossroads. 
Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
transportation  management  options;  (3) 
constructing  new  bridges  and  roadways 
beside  the  existing  alignment;  and  (4) 
constructing  a  two-land  roadway  on 
new  location. 

The  scoping  process  will  involve  all 
appropriate  federal,  state,  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  The  scoping  process  was 
initiated  at  a  September  23,  1999 
meeting.  Further  public  meetings  wili 
be  held  to  engage  the  regional 
community  in  the  decision  making 
process  and  to  obtain  public  comment. 
A  public  hearing  will  be  held  to  present 
the  findings  of  the  draft  EIS  (DEIS).  The 
DEIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fi-om  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  MoDOT  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  As.si.stance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12373 


regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  3,  2000. 
Donald  L.  Neumann, 

Program  Engineer.  Jefferson  City. 

(FR  Doc.  00-6058  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Environment  Impact  Statement:  Texas 
and  Howell  Counties,  Missouri 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed 
improvements  to  the  transportation 
system  in  Texas  and  Howell  Counties, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Neumann,  Programs  Engineer, 
FHWA  Division  Office,  209  Adams 
Street,  Jefferson  City,  MO  65101, 
Telephone:  (573)  636-7104  or  Mr.  Bob 
Sfreddo,  Director  of  Project 
Development,  Missouri  Department  of 
Transportation,  P.O.  Box  270.  Jefferson 
City,  MO  65102,  Telephone:  (573)  751- 
4586. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT).  the  National  Park  Service 
(NPS),  and  the  Ozark  National  Scenic 
Riverways  (ONSR)  will  prepare  an  EIS 
for  a  proposed  project  to  improve  Route 
17  in  south-central  Missouri.  The 
project  extends  from  Route  O  in  Texas 
County  south  2.5  miles  to  0.5  mile  south 
of  the  Howell  County  Line.  This 
proposal  includes  the  replacement  of  a 
bridge  over  the  Jacks  Fork  River,  which 
is  in  the  Ozark  National  Scenic 
Riverways.  Improvements  are 
considered  necessary  to:  (1)  improve 
safety  and  capacity  for  local  and 
through  traffic,  (2)  replace  a  bridge 
which  is  structurally  deficient  and 
functionally  obsolete  and,  (3)  support 
local  and  regional  economic 
development  for  Texas  and  Howell 
Counties  and  the  surrounding  area. 

The  proposed  project  will  provide  a 
two-lane  roadway  with  at-grade 
intersections  at  rural  crossroads. 
Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
transportation  management  options;  (3) 
constructing  a  bridge  and  roadway 


beside  the  existing  alignment;  and  (4) 
constructing  a  roadway  on  new  location. 

The  scoping  process  will  involve  all 
appropriate  federal,  state,  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  The  scoping  process  was 
initiated  at  a  September  23,  1999 
meeting.  Further  public  meetings  will 
be  held  to  engage  the  regional 
community  in  the  decision  making 
process  and  to  obtain  public  comment. 
A  public  hearing  will  be  held  to  present 
the  findings  of  the  draft  EIS  (DEIS).  The 
DEIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fi-om  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  MoDOT  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12373 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  March  3.  2000. 
Donald  L.  Neumann, 
Pmgrams  Engineer.  Jefferson  City. 
|FR  Doc.  00-6059  Filed  3-10-00;  8:45  am) 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Numbers  LI-96-2  and  FRA-199»- 
5894] 

Canadian  National  Railroad,  Canadian 
Pacific  Railway;  Public  Hearing 

The  Canadian  National  Railroad  and 
the  Canadian  Pacific  Railway  have 
independently  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
a  permanent  waiver  of  compliance  with 
the  Locomotive  Safetv  Standards,  Title 
49.  Code  of  Federal  Regulations  (CFR), 
Parts  229.27(a)  and  229.29(a)  concerning 
the  time  interval  requirements  of  the 
periodic  cleaning,  repairing  and  testing 
of  locomotive  air  brake  components  for 
all  of  their  locomotives  operating  in  the 
United  States  equipped  with  26L  type 
brake  equipment. 

This  proceeding  is  identified  as 
Canadian  National  Railroad.  Docket  LI- 
96-2.  and  Canadian  Pacific  Railway. 
Docket  FRA-1 999-5894.  FRA  issued 
public  notices  seeking  comments  of 
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building,  400 
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Issued  in 
2000. 
Grady  C.  Cothen 
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Deputy  Associate 
Standards  and  " 


(FR  Doc.  00-6071 

BILUNG  CODE  4910-46-U 


DEPARTMENT 
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and  conducted  field 
this  matter.  After 

'  proposals,  letters 
reports,  FRA  has 
a  public  hearing  is 
a  final  decision  is 
proposals, 
i  public  hearing  is 
)0  a.m.  on  Wednesday, 
Room  2230.  Nassif 
Sejventh  St.  S.W., 
20590.  Interested 
invited  to  present  oral 

hearing.  The  hearing 
and  will  be  conducted 
Rule  25  of  the  FRA 
(49  CFR  Part  211.25) 
ve  designated  by  FRA. 
be  a  non-adversarial 
therefore,  there  will  be  no 

of  persons  presenting 
The  [FRA  representative  will 
statement  outlining 
hearing.  After  all  initial 
havelbeen  completed,  those 
to  make  a  brief  rebuttal 
opportunity  to  do  so 
in  which  initial 
made.  Additional 
n  jcessary  for  the  conduct 
be  announced  at  the 
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Wash  ngton,  D.C.  on  March  8, 


Jr.. 

administrator  for  Safety 
Pn  igram  Development. 

Filed  3-10-00;  8:45  am] 


OF  TRANSPORTATION 


Federal  Railroa  d  Administration 

Notice  of  Applisation  for  Approval  of 
Discontinuancf  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
ttie  Requirements  of  Title  49  Code  of 
Federal  Regulajlions  Part  236 


Pursuant  to 
Regulations 
U.S.C.  20502(a 
have  petitionee 
Administration 
for  the 
of  the  signal 
requirements  o 
detailed  below 

Docket  No. 

Applicant: 
Company,  Mr 
Supervisor 
200  South  Mail  i 

Gateway 
seeks  approval 
modification  o 


Title 


49  Code  of  Federal 
Part  235  and  49 
the  following  railroads 
the  Federal  Railroad 
(FRA)  seeking  approval 
discontihuance  or  modification 
or  relief  from  the 
49  CFR  Part  236  as 


(CIR) 


sy  tern 


F  ^-2000-6810. 
G  iteway  Western  Railway 
::harles  D.  Shaffer, 
Coiiimunication  and  Signals, 
Venice,  Illinois  62090. 
Weitem  Railway  Company 
of  the  proposed 
the  Louisiana  Movable 


Bridge  Interlocking,  milepost  274.50,  on 
Subdivision  No.  2,  near  Louisiana, 
Missouri,  consisting  of  the  conversion  of 
the  manual  controlled  interlocking  to 
automatic  control  operation. 

The  reason  given  Tor  the  proposed 
changes  is  to  remove  Bridge  Tenders 
from  the  Hours  of  Service  requirements. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401. 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms. dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  March  8, 
2000. 
Grady  C.  Cothen.  Ir.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-6073  Filed  3-10-00;  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  from 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 


U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.  FRA-2000-6811. 

Applicant:  Gateway  Western  Railway 
Company,  Mr.  Charles  D.  Shaffer, 
Supervisor  Communication  and  Signals, 
200  South  Main,  Venice,  Illinois  62090. 

Gateway  Western  Railway  Company 
seeks  approval  of  the  proposed 
modification  of  the  Pearl  Movable 
Bridge  Interlocking,  milepost  251.20.  on 
Subdivision  No.  2.  near  Pearl.  Illinois, 
consisting  of  the  conversion  of  the 
manual  controlled  interlocking  to 
automatic  control  operation. 

The  reason  given  for  the  proposed 
changes  is  to  remove  Bridge  Tenders 
from  the  Hours  of  Service  requirements. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI-401. 
Washington,  D.C.  20590-0001. 
Communications  received  wnthin  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590-0001.  All  documents  in  the    . 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 
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Issued  in  Washington,  D.C.  on  March  8. 
2000. 

Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  00-6074  Filed  3-10-00;  8:45  ami 
BILLING  CODE  4910-0&-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.  FRA-2000-6779. 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  Abaray,  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska  68179- 
1000. 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system,  on  the  No.  3  main 
track,  between  C.P.  005,  milepost  4.9 
and  C.P.  007,  milepost  7.1,  at  East  Los 
Angeles,  California,  consisting  of  the 
discontinuance  and  removal  of 
controlled  signal  3E,  near  milepost  5.9. 

The  reason  given  for  the  proposed 
changes  is  that  signal  3E  is  a  controlled 
leaving  signal,  and  train  crews  are 
required  to  call  the  dispatcher  to  clear 
the  signal,  causing  unnecessary  delay  to 
operations,  radio  traffic,  and  dispatcher 
activity. 

Any' interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 


concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms. dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  D.C.  on  March  8. 
2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-6072  Filed  3-10-00:  8:45  ami 

BILLING  CODE  4giO-06-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AdENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federally  owned  invention  U.S. 
Patent  No.  5,909,786,  issued  June  8, 
1999,  entitled  "Apparatus  and  Method 
for  Reducing  Fiber  Waste  by  Lint 
Cleaners"  is  available  for  licensing  and 
the  U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  grant  to  Continental  Eagle 
Corporation,  of  Prattville,  Alabama,  an 
exclusive  license  to  Serial  No.  09/ 
107.799. 

DATES:  Comments  must  be  received  on 
or  before  June  12,  2000. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5601  Sunnyside  Avenue,  Room  4-1158. 
Beltsville,  Maryland  20705-5131. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above:  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  is  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Continental  Eagle 


Corporation  has  submitted  a  complete 
and  sufficient  application  for  a  license. 
The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Richard  M.  Parry,  Jr., 

Assistant  Administrator. 

|FR  Doc.  00-6010  Filed  3-10-00:  8:45  am] 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  Availability'  and 
Intent. 

SUMMARY:  Notice  is  hereby  given  that  a 
Federally  owned  invention.  U.S.  Patent 
No.  Re.  35,460,  a  reissue  of  U.S.  Patent 
No.  5,233,090,  entitled  "Method  for 
Fiber  Loading  a  Chemical  Compound" 
is  available  for  licensing  and  that  the 
U.S.  Department  of  Agriculture.  Forest 
Serx'ice,  intends  to  grant  to  Voith  Sulzer 
Paper  Technology  North  America  Inc., 
of  Appleton,  Wisconsin,  an  exclusive 
license  for  U.S.  Patent  No.  Re.  35.460. 

DATES:  Comments  must  be  received  on 
or  before  June  12.  2000. 

ADDRESSES:  Send  comments  to:  USDA 
Forest  Ser\'jce,  One  Gifford  Pinchot 
Drive,  Madison.  Wisconsin  53705-2398. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  I.  Stockhausen  of  the  USDA  Forest 
Service  at  the  Madison  address  given 
above:  telephone:  608-231-9502. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretan,'  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Voith  Sulzer  Paper 
Technology  North  America  Inc.  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
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209  and  37 
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is  les 


Richard  M.  Parr  t 

Assistant  Administrator. 
[FR  Doc.  00-601 

BILUNG  CODE  341(4<»-P 
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404.7.  The  prospective 
may  be  granted  imless, 
(90)  days  from  the  date  of 
Notice,  the  Forest  Service 
evidence  and  argument 
that  the  grant  of  the 
lot  be  consistent  with  the 
35  U.S.C.  209  and  37 


.Jr.. 

strata 

>.  Filed  3-10-00;  8:45  am] 


DEPARTMEN1  OF  AGRICULTURE 

Animal  and  Pl^nt  Health  Inspection 
Service 

[Docket  No.  99-<»98-1] 


Environmenta 
Importation  o1 
Articles  From 


Impact  Statement; 
Unmanufactured  Wood 
Mexico 


AGENCY 
Inspection 
action:  Notice 


of  pine  and  fir 
other  unmanu 


Animfel  and  Plant  Health 
Service.  USDA. 
of  intent. 


summary:  We  ire  advising  the  public 
that  the  Anirn.  1  and  Plant  Health 
Inspection  Ser  /ice  intends  to  prepare  an 
environmenta  impact  statement  relative 
to  our  propose  i  rule  for  the  importation 


logs  and  lumber  and 
actured  wood  articles 


from  Mexico. '  'he  environmental  impact 
statement  will  examine  the  potential 
effects  of  the  p  roposed  rule  on  the 
human  enviro;  iment,  including 
cumulative  im  pacts  of  methyl  bromide 
use  that  could  result  if  our  proposed 
rule  is  adopter  .  In  order  to  identify 
cumulative  im  pacts,  the  environmental 
impact  statem  m\  will  consider  the 
incremental  ir  ipact  of  the  proposed  rule 
when  added  t(  i  other  past,  present,  and 
reasonably  for  jseeable  future  actions. 
We  invite  the  jublic  to  comment  on 
what  specific  ssues  we  should  address 
in  the  environ  mental  impact  statement. 
DATES:  We  wi  1  consider  all  comments 
that  we  receiv?  by  April  12,  2000. 
ADDRESSES:  P  ease  send  your  comment 
and  three  cop  es  to:  Docket  No.  99-098- 
1,  Regulatory  \nalysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118.  Riverdale. 
MD  20737-12  38. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-098-1. 

You  may  re  id  any  comments  that  we 
receive  on  thi »  docket  in  our  reading 
room.  The  rea  ding  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue. 
SW.,  Washington.  DC.  Normal  reading 
room  hours  aj  e  8  a.m.  to  4:30  p.m.. 


Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wwrw.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Arnold  Foudin,  Senior  Operations 
Officer,  Policv  Planning  and  Critical 
Issues,  PPQ.  APHIS,  4700  River  Road 
Unit  147,  Riverdale,  MD  20737-1234; 
(301) 734-7601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  11, 1999,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  proposed  rule  in  the 
Federal  Register  (64  FR  31512-31518, 
Docket  No.  98-054-1)  to  amend  the 
regulations  in  7  CFR  part  319  to  add 
restrictions  on  the  importation  of  pine 
and  fir  logs  and  lumber  and  other 
unmanufactured  wood  articles  from 
Mexico.  Under  the  proposal,  certain 
unmanufactured  wood  articles  would  be 
required  to  be  treated  in  order  to  be 
eligible  for  importation  into  the  United 
States.  The  proposed  rule  would  allow 
treatment  with  methyl  bromide  as  an 
alternative  to  heat  treatment. 

Several  of  the  comments  we  received 
on  the  proposed  rule  and  its 
accompanying  environmental 
assessment  indicated  the  need  to 
consider  the  cumulative  environmental 
impacts  of  methyl  bromide  use. 
Regulations  issued  by  the  Coimcil  on 
Environmental  Quality  (CEQ) 
implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  define  "cumulative  impact"  as 
"the  impact  on  the  environment  which 
results  from  the  incremental  impact  of 
the  action  when  added  to  other  past, 
present,  and  reasonably  foreseeable 
future  actions  regardless  of  what  agency 
(Federal  or  non-Federal)  or  person 
undertakes  such  other  actions. 
Cumulative  impacts  can  result  from 
individually  minor  but  collectively 
significant  actions  taking  place  over  a 
period  of  time." 

Based  on  the  comments  described 
above,  APHIS  intends  to  prepare  an 
environmental  impact  statement  (EIS) 
relative  to  our  proposed  rule  for  the 
importation  of  pine  and  fir  logs  and 
lumber  and  other  unmanufactured  wood 
articles  from  Mexico.  The  EIS  will 
consider,  among  other  things,  the 


cumulative  environmental  impacts  of 
methyl  bromide  use  that  could  result  if 
the  proposed  rule  is  adopted.  As 
provided  in  the  definition  above,  to 
fully  consider  the  incremental  impacts 
of  methyl  bromide  use  that  could  result 
if  our  proposed  rule  is  adopted,  we  also 
need  to  identify  other  past,  present,  and 
reasonably  foreseeable  uses  of  methyl 
bromide. 


We  plan  to  seek  assistance  from,  and 
coordinate  closely  with,  among  others, 
experts  at  the  U.S.  Environmental 
Protection  Agency  and  the  United 
Nations  Environmental  Programme  in 
drafting  the  EIS  and  in  identifying  uses 
of  methyl  bromide.  This  notice  also 
requests  public  comments  to  help  us 
identify  other  significant  environmental 
issues  that  should  be  addressed  or 
analyzed  in  the  EIS  and  to  help  us 
identify  additional  uses  of  methyl 
bromide. 

The  EIS  will  analyze  the  full  range  of 
alternatives  available  to  the 
decisionmaker  in  the  APHIS  rulemaking 
proceeding  described  above,  including 
"no  action';  use  of  the  entire  range  of 
treatment  options,  including  methyl 
bromide;  and  treatment  options  other 
than  methyl  bromide. 

The  EIS  will  also  identify  other 
APHIS  and  non- APHIS  uses  of  methyl 
bromide  in  order  to  determine  the 
potential  incremental  cumulative 
impacts  that  could  result  if  our 
proposed  rule  is  adopted. 

This  notice  and  the  upcoming  EIS  are 
intended  to  fulfill  the  requirements  of 
both  NEPA  and  Executive  Order  12114. 
"Environmental  Effects  Abroad  of  Major 
Federal  Actions."  to  the  extent 
applicable.  A  notice  annoimcing  the 
availability  of  the  draft  EIS  for  review 
will  be  published  in  the  Federal 
Register.  The  notice  will  also  request 
comments  on  the  draft  EIS. 

This  notice  is  issued  in  accordance  . 
with:  (1)  NEPA.  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC,  this  7th  day  of 
March  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  00-6069  Filed  3-10-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  9»-084-2] 

Public  Meeting;  Center  for  Veterinary 
Biologies 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  is  the  second  notice  to 
producers  of  veterinary  biological 
products,  product  users,  and  other 
interested  persons  that  we  are  holding 
our  ninth  public  meeting  to  discuss 
regulatory  and  policy  issues  related  to 
the  manufacture,  distribution,  and  use 
of  veterinary  biological  products.  This 
notice  includes  information  on  the 
agenda,  as  well  as  on  the  place,  dates, 
and  times  of  the  meeting.  It  also 
indicates  a  contact  person  for  obtaining 
registration  forms,  lodging  information, 
and  copies  of  the  agenda. 
DATES:  The  public  meeting  will  be  held 
on  Monday  and  Tuesday,  April  3  and  4, 
2000,  from  8  a.m.  to  5  p.m.  each  day. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Scheman  Building  at  the 
Iowa  State  Center,  Iowa  State 
University,  Ames,  lA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Judy  Denato,  Center  for  Veterinary 
Biologies,  Veterinary  Services,  APHIS, 
1800  Dayton  Avenue,  P.O.  Box  844, 
Ames.  lA  50010;  telephone  (515)  663- 
7838,  fax  (515)  663-7673;  or  e-mail; 
judith.e.denato@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  previously 
announced  that  it  is  scheduling  the 
ninth  public  meeting  on  veterinary 
biologies  in  Ames,  lA,  on  April  3  and 
4,  2000  (see  64  FR  61058-61059,  Docket 
No.  99-084-1).  In  that  notice.  APHIS 
requested  that  interested  persons  submit 
suggestions  for  agenda  topics.  Based  on 
the  submissions  received  and  on  other 
considerations,  the  agenda  for  the  ninth 
public  meeting  includes,  but  is  not 
Umited  to.  the  following: 

— State  of  the  Center  for  Veterinary 
Biologies 

— Results  of  community  networking 
sessions,  scenarios,  and  future 
strategies 

— Regulation  approval  process/Federal 
preemption  and  the  Virus-Serum- 
Toxin  Act 

— International  harmonization  and  trade 
issues,  including  international 
cooperation  on  harmonization  of 
technical  requirements  for  registration 


of  veterinary  medicinal  products 

(VICH) 
— Animal  use  in  testing 
— Labeling  issues,  including  concerns 

with  imported  products,  species 

without  a  label  claim,  duration  of 

immunity,  safety,  and  maternal 

antibody  interference  with 

vaccination 
— Updates  on  current  topics  of  interest 

During  the  "open  discussion"  portion 
of  the  meeting,  attendees  will  have  the 
opportunity  to  present  their  views  on 
any  matter  concerning  the  APHIS 
veterinary  biologies  program.  Comments 
may  be  either  impromptu  or  prepared. 
Persons  wanting  to  make  a  prepared 
statement  should  indicate  their 
intention  to  do  so  at  the  time  of 
registration  by  indicating  the  subject  of 
their  remarks  and  the  approximate 
amount  of  time  they  would  like  to 
speak.  APHIS  welcomes  and  encourages 
the  presentation  of  comments  at  the 
meeting. 

Registration  forms,  lodging 
information,  and  copies  of  the  agenda 
for  the  ninth  public  meeting  may  be 
obtained  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  This 
information  is  also  accessible  on  the 
world  wide  web  at  the  following 
address:  http://www.aphis.usda.gov/vs/ 
cvb.  The  registration  deadline  is  March 
13,  2000.  A  block  of  hotel  rooms  has 
been  set  aside  for  this  meeting  until  this 
date.  Early  reservation  of  rooms  is 
strongly  encouraged. 

Done  in  Washington.  DC.  this  7th  day  of 
March  2000. 

Thomas  E.  Walton, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Dor.  00-6070  Filed  3-10-00:  8:45  am) 
BILUNG  CODE  3410-34-U  C 


ACTION:  Notice;  correction. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  00-0040] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-0597] 

Codex  Alimentarius:  Meeting  of  the 
Codex  Committee  on  General 
Principles;  Organization  for  Economic 
Cooperation  and  Development: 
Meeting  of  the  Ad  Hoc  Group  on  Food 
Safety 

AGENCIES:  Food  Safety  and  Inspection 
Service,  USDA;  Food  and  Drug 
Administration,  HHS. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS),  and  the  Office 
of  Food  Safety,  U.S.  Department  of 
Agriculture  (USDA);  and  the  Food  and 
Drug  Administration  (FDA),  U.S. 
Department  of  Health  and  Human 
Services  (HHS),  announced  a  pubUc 
meeting  in  the  March  1,  2000.  Federal 
Register  (65  FR  11031).  That  document 
contained  an  error  in  the  DATES  section. 

The  comment  due  date  of  April  24, 
2000,  was  incorrect.  This  document 
corrects  that  date.  The  correct  comment 
due  date  is  March  24,  2000. 

Patrick ).  Clerkin, 

Associate  U.S.  Manager  for  Codex 
Alimentarius.  U.S.  Department  of  Agriculture. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy, 

Food  and  Drug  Administration. 

[FR  Doc.  00-6068  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  3410-O«lM>;  4164-01-P 


DEPARTMENT  OF  AGRICULTURE 


Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Rural  Housing  Service  (RHS). 

USDA. 

ACTION:  Proposed  collection;  Comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currendy  approved 
information  collection  in  support  of  the 
program  for  Rural  Housing  Loans. 
DATES:  Comments  on  this  notice  must  be 
received  by  May  12,  2000  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Daetwyler,  Senior  Loan 
Specialist,  Single  Family  Housing 
Guaranteed  Loan  Division.  RHS.  United 
States  Department  of  Agriculture.  Mail 
Stop  0784.  1400  Independence  Ave., 
SW,  Washington,  DC  20250-0784, 
Telephone  (202)  690-0514.  E-mail 
ddaetwyl@rdmail.rural.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1980-D.  Rural  Housing 
Loans. 

OMB  Number:  0575-0078. 

Expiration  Date  of  Approval:  June  30. 
2000. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Service 
(RHS)  is  authorized  under  Section  517 
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(d)  of  Title  V  o  ■  the  Housing  Act  of 
1949,  as  amended,  to  issue  loan 
guarantees  for  he  acquisition  of  new  or 
existing  dwelli  Qgs  and  related  facilities 
to  provide  deci  snt,  safe,  and  sanitary 
living  conditiohs  and  other  structures  in 
rural  areas  by  ftligible  recipients. 

The  Act  also  authorizes  the  Secretary 
to  pay  the  hole  er  of  a  guaranteed  loan 
the  difference  )etween  the  rate  of 
interest  paid  b  i  the  borrower  and  the 
market  rate  of  nterest. 

The  purpose  of  the  program  is  to 
assist  low  and  moderate  income 
individuals  an  d  families  acquire  or 
construct  a  sin  jle  family  residence  in  a 
rural  area  with  loans  made  by  private 
lenders.  Eligibility  for  this  program 
includes  low  a  od  moderate  income 
families  or  pei  sons  whose  income  does 
not  exceed  Hi  percent  of  the  median 
income  for  the  area,  as  determined  by 
the  Secretary. 

The  GRH  pr  jgram  was  authorized 
under  the  Crai  iston-Gonzalez  National 
Affordable  Ho  ising  Act  and  the  Agency 
issued  a  final  i  ule  implementing  the 
GRH  program  an  April  17,  1991,  before 
departmental ;  eorganization.  The 
program  begai  as  a  pilot  program  in  20 
States  on  May  17.  1991.  hi  1992.  the 
GRH  program  was  offered  on  a 
nationwide  ba  sis.  During  the 
implementatic  in  process,  the  Agency 
looked  for  wa;  rs  to  improve  the  program 
and  make  it  m  ore  user  friendly. 

The  Agency  recognized  the  need  to 
make  its  progi  am  even  more  compatible 
with  the  exist  ng  structiu-e  of  the 
mortgage  lenc  ing  community.  On  May 
22, 1995,  the  Agency  published  the  final 
rule  incorpon  ting  the  needed  changes 
to  encourage  \  jeater  participation  by 
lenders  and  tl  e  secondary  market  for 
mortgage  loar  s. 

The  inform!  ition  requested  by  the 
Agency  inclui  les  borrower  financial 
information  s  ach  as  household  income, 
assets  and  lia  )ilities,  and  monthly 
expenses.  All  information  collected  is 
vital  for  the  ^  gency  to  determine  if 
borrowers  qui  ilify  for  and  assure  they 
receive  all  asi  istance  for  which  they  are 
eligible.  Infor  mation  requested  on 
lenders  is  req  uired  to  ensure  lenders  are 
eUgible  to  pa  ticipate  in  the  GRH 
program.  Lender  requirements  are  in 
compliance  v  rith  OMB  Circular  A-129. 
Estimate  o)  Burden:  Public  reporting 
burden  for  th  is  collection  of  information 
is  estimated  1  o  average  .4  hours  per 
response. 

Responder  ts:  Individuals  or 
households  a  nd  business  or  other  for- 
profits. 
Estimated  'dumber  of  Respondents: 

47,200. 
Estimated  "dumber  of  Responses  per 

Respondent:  B.7. 


Estimated  Total  Annual  Burden  on 
Respondents:  154,250  hoius. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Gillin,  Team 
Leader,  Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Tracy  Gillin,  Team  Leader,  Regulations 
and  Paperwork  Management  Branch, 
U.S.  Department  of  Agriculture,  Rural 
Development,  STOP  0742,  1400 
Independence  Ave.  SW,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  March  2,  2000. 
James  C.  Kearney, 

Administrator,  Rural  Housing  Senice. 
[FR  Doc.  00-6102  Filed  3-10-00:  8:45  am| 

BILUNG  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-403-801 ;  C-403-802] 

Continuation  of  Antidumping  Duty  and 
Countervailing  Duty  Orders:  Fresh  and 
Chilled  Atlantic  Salmon  From  Norway 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Continuation  of 
Antidumping  Duty  and  Countervailing 
Duty  Orders:  Fresh  and  Chilled  Atlantic 
Salmon  from  Norway.     

SUMMARY:  On  February  4,  2000  and 
February  7,  2000,  respectively,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 


that  revocation  of  the  antidumping 
duty  1  and  coimtervailing  duty  ^  orders 
on  fresh  and  chilled  Atlantic  salmon 
from  Norway  is  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
and  a  coimtervailable  subsidy.  On 
March  1,  2000,  the  International  Trade 
Commission  ("the  Commission"), 
piusuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidumping  duty  and  countervailing 
duty  orders  on  fresh  and  chilled 
Atlantic  salmon  from  Norway  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  (65  FR 
11082).  Therefore,  pmsuant  to  19  CFR 
351.218(f)(4),  the  Department  is 
publishing  notice  of  the  continuation  of 
the  antidumping  duty  and 
countervailing  duty  orders  on  fresh  and 
chilled  Atlantic  salmon  from  Norway. 
EFFECTIVE  DATE:  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  462-1930  or  (202)  482- 
1560,  respectively. 
SUPPLEMENTARY  INFORMATION 

Background 

On  July  1, 1999,  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  (64  FR  35588 
and  64  FR  35680,  respectively)  of  the 
antidumping  duty  and  countervailing 
duty  orders  on  fresh  and  chilled 
Atlantic  salmon  from  Norway,  pursuant 
to  section  751(c)  of  the  Act.  As  a  resuh 
of  its  reviews,  the  Department  foimd 
that  revocation  of  the  antidumping  duty 
and  countervailing  duty  orders  would 
likely  lead  to  continuation  or  recurrence 
of  dumping  and  a  countervailable 
subsidy,  and  notified  the  Commission  of 
the  magnitude  of  the  margins  and  a  net 
countervailable  subsidy  likely  to  prevail 
were  the  orders  to  be  revoked.  ^ 

On  March  1,  2000,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  and  countervailing 


1  See  Final  Results  of  Expedited  Sunset  Heview: 
Fresh  and  Chilled  Atlantic  Salmon  from  Norway,  65 
FR  5584  (February  4.  2000). 

2  See  Final  Fesults  of  Expedited  Sunset  Review: 
Fresh  and  Chilled  Atlantic  Salmon  from  Norway,  65 
FR  5854  (February  7,  2000). 

3  See  Final  Results  of  Expedited  Sunset  Review: 
Fresh  and  Chilled  Atlantic  Salmon  from  Norway,  65 
FR  5584  (February  4,  2000);  and  Final  Results  of 
Expedited  Sunset  Re\iew:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway,  65  FR  5954 
(February  7.  2000). 
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duty  orders  on  fresh  and  chilled 
Atlantic  salmon  from  Norway  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  [see  Fresh 
and  Chilled  Atlantic  Salmon  from 
Norway  65  FR  11082  (March  1,  2000) 
and  USITC  Publication  3282  (February 
2000),  Livestigation  Nos.  701-TA-302 
(Review),  and  731-TA-454  (Review). 

Scope 

The  product  covered  by  these  orders 
is  the  species  Atlantic  salmon  (Salmon 
Salar)  marketed  as  specified  herein;  the 
order  excludes  all  other  species  of 
salmon:  Danube  salmon,  Chinook  (also 
called  "king"  or  "quinnat"),  Coho 
("silver"),  Sockeye  ("redfish"  or 
"blueback").  Humpback  ("pink")  and 
Chmn  ("dog").  Atlantic  salmon  is  a 
whole  or  nearly-whole  fish,  typically 
(but  not  necessarily)  marketed  gutted, 
and  cleaned,  with  the  head  on.  The 
subject  merchandise  is  typically  packed 
in  fresh-water  ice  ("chilled").  Excluded 
from  the  subject  merchandise  are  fillets, 
steaks  and  other  cuts  of  Atlantic  salmon. 
Also  excluded  are  frozen,  canned, 
smoked  or  otherwise  processed  Atlantic 
salmon.  Atlantic  salmon  was  classifiable 
under  item  number  110.2045  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  ("TSUSA").  Prior  to  January 
1,  1990,  Atlantic  salmon  was  provided 
for  under  item  numbers  0302.0060.8 
and  0302.12.0065.3  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  (56  FR  7678,  February  25, 
1991).  Currently,  it  is  provided  for 
under  HTSUS  item  number 
0302.12.00.02.09.  The  subheadings 
above  are  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  the  antidumping  duty 
and  countervailing  duty  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping  and  a 
countervailable  subsidy,  and  material 
injury  to  an  industry  in  the  United 
States,  pursuant  to  section  751(d)(2)  of 
the  Act,  the  Department  hereby  orders 
the  continuation  of  the  antidumping 
duty  and  countervailing  duty  orders  on 
fresh  and  chilled  Atlantic  salmon  from 
Norway.  The  Department  will  instruct 
the  U.S.  Customs  Service  to  continue  to 
collect  antidumping  duty  and 
countervailing  duty  deposits  at  the  rates 
in  effect  at  the  time  of  entry  for  all 
imports  of  subject  merchandise.  The 
effective  date  of  continuation  of  these 
orders  will  be  the  date  of  publication  in 


the  Federal  Register  of  this  Notice  of 
Continuation.  Pursuant  to  section 
751(c)(2)  and  751  (c)(6)  of  the  Act,  the 
Department  intends  to  initiate  the  next 
five-year  review  of  these  orders  not  later 
than  February  2005. 

Dated:  March  7.  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-6091  Filed  3-10-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-S80-815  and  A-580-816] 

Certain  Cold-Roiled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Final  results  of  antidumping 
duty  administrative  reviews. 

SUMMARY:  On  September  8,  1999,  the 
Department  of  Commerce 
("Department")  published  the 
preliminary  results  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  certain  cold-rolled  and  corrosion- 
resistant  carbon  steel  flat  products  from 
Korea.  These  reviews  cover  three 
manufacturers/exporters.  The  period  of 
review  ( "POR")  is  August  1.  1997 
through  July  31,  1998. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dimiping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of  the 
Reviews." 

EFFECTIVE  DATE:  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Juanita  Chen  (Dongbu),  Becky  Hagen 
(the  POSCO  Group),  Marlene  Hewitt 
(Union),  Robert  Boiling,  or  James  Doyle. 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230, 
.  telephone  202-^82-0409  (Chen),  202- 
482-3362  (Hagen).  202-482-1385 
(Hewitt),  202^82-3434  (Boiling),  or 
202-482-0159  (Dovle).  fax  202-482- 
1388. 

SUPPLEMENTARY  INFORMATION: 


Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930 
("Act")  are  references  to  the  provisions 
effective  January  1.  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (1998). 

Background 

The  Department  published 
antidumping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea  on 
August  19.  1993.  Antidumping  Duty 
Orders  on  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea,  58  FR  44159 
(August  19,  1993).  The  Department 
published  a  notice  of  Opportimity  to 
Request  Administrative  Review  of  the 
antidumping  duty  orders  for  the  1997/ 
98  review  period  on  August  11,  1998. 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation:  Opportunity  to  Request 
Administrative  Review.  63  FR  42821 
(August  11,  1998).  On  August  31,  1998. 
respondent  Union  Steel  Manufacturing 
Co.,  Ltd.  ("Union")  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  duty  order 
on  corrosion-resistant  carbon  steel  flat 
products  from  Korea,  and  respondents 
Dongbu  Steel  Co.,  Ltd.  ("Dongbu")  and 
Pohang  Iron  and  Steel  Co.,  Ltd. 
("POSCO")  requested  that  the 
Department  conduct  administrative 
reviews  of  the  antidumping  duty  orders 
on  cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea. 
On  August  31,  1998,  petitioners  in  the 
original  less-than-fair-value  ("LTFV") 
investigations  (AK  Steel  Corporation; 
Bethlehem  Steel  Corporation;  Inland 
Steel  Industries,  Inc.;  LTV  Steel 
Company;  National  Steel  Corporation; 
and  U.S." Steel  Group— a  unit  of  USX 
Corporation)  requested  that  the 
Department  conduct  administrative 
reviews  of  the  antidumping  duty  orders 
on  cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea 
with  respect  to  all  three  of  the 
aforementioned  respondents.  We 
initiated  these  reviews  on  September  23, 
1998.  See  63  FR  51893  (September  29, 
1998). 

On  August  31,  1999,  the  Department 
issued  the  preliminary  results  of  these 
administrative  reviews.  See  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  Korea: 
Preliminary  Results  of  Antidumping 
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ative  Reviews,  64  FR 
8.  1999)  ("Korean 
Reviews  Prelim.").  The 

now  completed  these 
reviews  in  accordance 

of  the  Act. 


7J1 
Scope  of  the  Ri  jviews 

The  review  c  f  "certain  cold-rolled 
carbon  steel  flat  products"  covers  cold- 
rolled  (cold-reAuced)  carbon  steel  flat- 
rolled  product:  ,  of  rectangular  shape, 
neither  clad,  p  ated  nor  coated  with 
metal,  whethei  or  not  painted, 
varnished  or  ci  lated  with  plastics  or 
other  nonmeta  lie  substances,  in  coils 
(whether  or  no  t  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  gre  iter,  or  in  straight  lengths 
which,  if  of  a  t  lickness  less  than  4.75 
millimeters,  ai  3  of  a  width  of  0.5  inch 
or  greater  and  Arhich  measures  at  least 
10  times  the  ti  ickness  or  if  of  a 


thickness  of  4 
are  of  a  width 


75  millimeters  or  more 
which  exceeds  150 


7209.15.0000. 

7209.16.0060. 

7209.17.0030, 

7209.17.0090. 

7209.18.1560, 

7209.18.6000, 

7209.26.0000. 

7209.28.0000, 

7210.70.3000 

7211.23.1500, 

7211.23.3000, 

7211.23.6030, 

7211.23.6085, 

7211.29.2090, 

7211.29.6030 

7211.90.0000 

7212.40.5000 

7215.50.0015 

7215.50.0090 

7217.10.1000 

7217.10.3000 

7217.90.1000 

7217.90.5060 


millimeters  ar  d  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmoniz(  d  Tariff  Schedule 
( "HTS")  unde  •  item  numbers 

7209.16.0030, 

7209.16.0090, 

7209.17.0060,       . 

7209.18.1530, 

7209.18.2550, 

7209.25.0000, 

7209.27.0000, 

7209.90.0000, 

7210.90.9000, 

7211.23.2000, 

7211.23.4500, 

7211.23.6060, 

7211.29.2030, 

7211.29.4500, 

7211.29.6080, 

7212.40.1000, 

7212.50.0000, 

7215.50.0060, 

7215.90.5000, 

7217.10.2000, 

7217.10.7000, 

7217.90.5030, 

7217.90.5090.  Included  in 
this  review  ai  e  flat-rolled  products  of 
nonrectangul  a  cross-section  where 
such  cross-seption  is  achieved 

the  rolling  process  (i.e., 

:h  have  been  "worked 

after  rolling"  —for  example,  products 
which  have  t  een  beveled  or  rounded  at 
the  edges.  Ex  :luded  from  this  review  is 
certain  shade  w  mask  steel,  i.e., 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  lei  s  than  0.002  percent,  is  of 
0.003  to  0.01 2  inch  in  thickness,  15  to 
30  inches  in  Aridth,  and  has  an  ultra  flat 
isotropic  sur  ace. 

The  reviev  of  "certain  corrosion- 
resistant  carl  ion  steel  flat  products"" 


covers  flat-rolled  carbon  steel  products, 
of  rectangular  shape,  either  clad,  plated, 
or  coated  with  corrosion-resistant 
metals  such  as  zinc,  aluminum,  or 
zinc-,  aluminum-,  nickel-  or  iron-based 
alloys,  whether  or  not  corrugated  or 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7210.30.0030.  7210.30.0060. 
7210.41.0000,  7210.49.0030. 
7210.49.0090,  7210.61.0000. 
7210.69.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090. 
7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.20.0000. 
7212.30.1030,  7212.30.1090. 
7212.30.3000.  7212.30.5000, 
7212.40.1000,  7212.40.5000. 
7212.50.0000,  7212.60.0000. 
7215.90.1000,  7215.90.3000, 
7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560. 
7217.90.1000.  7217.90.5030, 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  are 
flat-rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("terne  plate"),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating.  Also  excluded  from 
this  review  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  from  this  review  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 


These  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
administrative  reviews  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memo")  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary. 
Import  Administration,  to  Robert  S. 
LaRussa,  Assistant  Secretary  for  Import 
Administration,  dated  March  6,  2000, 
which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  these  reviews  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  at 
the  U.S.  Department  of  Commerce,  in 
the  Central  Records  Unit,  in  room  B- 
099.  In  addition,  a  complete  version  of 
the  Decision  Memo,  accessible  in  B-099 
and  on  the  Web  at  www.ita.doc.gov/ 
import — admin/records/frn.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Use  of  Facts  Available 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that  the  use  of 
facts  available  is  appropriate  for  certain 
portions  of  our  analysis  of  the  POSCO 
Group.  For  a  discussion  of  our 
determination  with  respect  to  this 
matter,  see  the  POSCO  Group's  facts 
available  section  of  the  Decision  Memo, 
accessible  in  B-099  and  on  the  Web  at 

www.ita.doc.gov/import admin/ 

records/frn. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded  home 
market  below-cost  sales  that  failed  the 
cost  test  for  Dongbu,  the  POSCO  Group, 
and  Union  in  these  final  results  of 
review. 

Duty  Absorption 

On  October  20,  1998,  the  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  these  administrative 
reviews,  in  the  event  that  the  subject 
merchandise  was  sold  during  this 
period  of  review  in  the  United  States 
through  an  importer  affiliated  with  the 
POSCO  Group,  Dongbu,  or  Union. 
Section  751(a)(4)  of  the  Act  provides 
that,  if  requested,  the  Department  will 
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determine  whether  antidumping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  affiHated 
importer.  Section  751(a)(4)  of  the  Act 
authorizes  this  inquiry  during  an 
administrative  review  initiated  two 
years  or  four  years  after  pubhcation  of 
an  order.  For  transition  orders  as 
defined  in  section  751(c)(6)(C)  of  the 
Act  (i.e.,  antidumping  orders  in  effect  as 
of  January  1,  1995).  section  351.213(j)(2) 
of  the  Department's  regulations  provides 
that  the  Department  will  make  such  as 
determination  for  any  administrative 
review  initiated  in  1996  or  1998.  The 
orders  in  these  cases  are  transition 
orders,  which  went  into  effect  in  1993. 
See  Notice  of  Antidumping  Duty 
Orders:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea,  58  FR  44159 
(August  19,  1993).  Because  this  review 
was  initiated  in  1998,  and  the 
petitioners  made  a  timely  request  for  a 
duty  absorption  determination  (i.e.. 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  this  review), 
we  find  that  the  regulatory  requirements 
for  a  duty  absorption  determination 
have  been  met.  See  19  CFR  351.213(j). 

We  have  determined  that  duty 
absorption  has  occiured  with  respect  to 
the  percentages  of  sales  shown  below 
which  were  made  through  the 
respondents'  U.S.  affiliates  and  which 
had  positive  dumping  margins: 


Producer/manufacturer/exporter 


Percentage 
of  U.S.  affili- 
ate's sales 
with  dump- 
ing margins 


Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

The  POSCO  Group  

2  70 

Certain  Corrosion-Resistant  Carbon  Steel 
Flat  Products 

Dongbu  

The  POSCO  Group  

20,81 
6  85 

Union  

4  49 

With  respect  to  the  above  companies, 
we  presume  that  the  duties  will  be 
absorbed  for  those  sales  which  were 
dumped.  This  presumption  can  be 
rebutted  with  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  However,  there  is  no  such 
evidence  on  the  record.  Although  we 
afforded  interested  parties  the 
opportunity  to  submit  evidence  that 
una"ffiliated  purchasers  in  the  United 
States  will  absorb  duties,  no  party 


availed  itself  of  this  opportunity. 
Therefore,  under  these  circumstances, 
we  have  determined  that  antidumping 
duties  have  been  absorbed  by  the  above- 
listed  firms  on  the  percentages  of  U.S. 
sales  indicated. 

Request  for  Revocation 


The  POSCO  Group 

On  August  31,  1998,  the  POSCO 
Group  submitted  a  request,  in 
accordance  with  19  CFR  351.222(e),  that 
the  Department  revoke  the  orders 
covering  certain  cold-rolled  carbon  steel 
flat  products  and  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
Korea  vdth  respect  to  its  sales  of  this 
merchandise. 

In  accordance  with  19  CFR 
351.222(e),  these  requests  were 
accompanied  by  a  certification  from 
POSCO  that  it  had  not  sold  the  subject 
merchandise  at  less  than  normal  value 
("NV")  for  a  three-year  period, 
including  this  review  period,  and  would 
not  do  so  in  the  future.  POSCO  also 
agreed  to  its  immediate  reinstatement  of 
the  relevant  cuitidumping  order,  as  long 
as  any  firm  is  subject  to  the  order,  if  the 
Department  concludes  under  19  CFR 
351.216  that,  subsequent  to  revocation, 
POSCO  sold  the  subject  merchandise  at 
less  than  NV.  In  the  third  administrative 
reviews,  we  determined  that  the  POSCO 
Group  sold  both  cold-rolled  and 
corrosion-resistant  carbon  steel  flat 
products  at  less  than  normal  value.  See 
Certain  Cold-Rolled  euid  Corrosion- 
ResistcUit  Carbon  Steel  Flat  Products 
from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  63  FR  13170  (March  18,  1998), 
as  amended  at  63  FR  20572  (April  27, 
1998).  Although  the  final  results  of  the 
third  reviews  are  subject  to  litigation, 
that  litigation  is  not  yet  complete.  In  the 
fourth  administrative  reviews,  the 
POSCO  Group  had  de  minimis  margins 
for  both  products.  See  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  64  FR  10982 
(March  8,  1999).  Consequently,  we  have 
determined  that  because  the  POSCO 
Group  does  not  have  three  consecutive 
years  of  zero  or  de  minimis  margins  on 
cold-rolled  carbon  steel  flat  products 
and  corrosion-resistant  carbon  steel  flat 
products,  it  is  not  eligible  for  revocation 
of  these  orders  under  19  CFR  351.222(e). 

Dongbu 

On  August  31,  1998,  Dongbu 
submitted  a  request,  in  accordance  with 
19  CFR  351.222(e),  that  the  Department 
revoke  the  orders  covering  certain 
corrosion-resistant  carbon  steel  flat 


products  from  Korea  with  respect  to  its 
sales  of  this  merchandise. 

In  accordance  with  19  CFR 
351.222(e),  the  request  was 
accompanied  by  a  certification  from 
Dongbu  that  it  had  not  sold  the  subject 
merchandise  at  less  than  NV  for  a  three- 
year  period,  including  this  review 
period,  and  would  not  do  so  in  the 
future.  Dongbu  also  agreed  to  its 
immediate  reinstatement  in  the  relevant 
antidumping  order,  as  long  as  any  firm 
is  subject  to  the  order,  if  the  Department 
concludes  under  19  CFR  351.216  that, 
subsequent  to  revocation,  it  sold  the 
subject  merchandise  at  less  than  NV.  In 
the  third  administrative  review,  we 
determined  that  Dongbu  sold  corrosion- 
resistant  carbon  steel  flat  products  at 
less  than  normal  value.  See  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  fix>m  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  63  FR  13170 
(March  18,  1998).  as  amended  at  63  FR 
20572  (April  27,  1998).  hi  the  fourth 
administrative  review,  we  determined 
that  Dongbu  was  selling  corrosion- 
resistant  carbon  steel  products  at  less 
than  normal  value.  See  Certain  Cold- 
RoUed  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  64  FR  10982 
(March  8,  1999).  Consequently,  we 
determine  that  because  Dongbu  does  not 
have  three  consecutive  years  of  zero  or 
de  minimis  margins  on  corrosion- 
resistant  steel,  it  is  not  eligible  for 
revocation  of  the  order  on  corrosion- 
resistant  steel  under  19  CFR  351.222(e). 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  preliminarv 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  "Decision 
Memorandum."  accessible  in  B-099  and 
on  the  Web  at  ww^w. ita.doc.gov/ 
import — admin/records/frn. 

Final  Results  of  the  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  August  1.  1997 
through  July  31.  1998: 

Weighted- 
Producer/Manufacturer/Exporter  ,      average 

margin 

Certain  Cold-Rolled  Carl>on  Steel  Flat 
Products 

Dongbu  I  000 
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Producer/Manufa  iturer/Exporter 


The  POSCO 
Union  


Grojp 


Certain  Corros  on 


Resistant  Cartx>n  Steel 
r^lat  Products 


Dongbu  

The  POSCO 
Union  


Grojp 


if  the  exportei 
this  review,  a 


investigation 
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Weighted- 
average 
margin 


0.41 
000 


1.29 
0.68 
0.14 


shall  determine,  and 
Service  ("Customs") 
dumping  duties  on  all 
Ties.  In  accordance  with 
:(b),  we  have  calculated 
er-specific  assessment 
to  both  export  price 
export  price  sales,  we 
dumping  margins  for 
by  the  total  entered 
eviewed  sales  for  each 
11  direct  Customs  to 
percentage  margins 
Customs  values  for 
handise  on  each  of  that 

under  the  relevant 
review  period. 


01  ns 
arti 


ipoi  ti 
res  )ect 
icted 
totil 
siles 


\n 


ent  jred 


mec 


The  Departn^ent 
the  U.S.  CuSi- 
shall  assess, 
appropriate  en 
19  CFR  351.21 
exporter/im 
rates.  With  i__ 
and  constructs  d 
divided  the  ti 
the  reviewed 
value  of  those 
importer.  We 
assess  the  resulting 
against  the 
the  subject 
importer's  entries 
order  during 

Cash  Deposit  1  Requirements 

The  followii  ig  deposit  requirements 
will  be  effect!^  e  upon  publication  of 
this  notice  of :  inal  results  of 

reviews  for  all  shipments 
of  cold-rolled  md  corrosion-resistant 
carbon  steel  fl  it  products  from  Korea 
entered,  or  wi  hdrawn  from  warehouse, 
for  consumpti  m  on  or  after  the  date  of 
publication,  a; ;  provided  by  section 
751(a)(1)  of  th  3  Act:  (1)  The  cash  deposit 
rates  for  the  rt  viewed  companies  will  be 
the  rates  shovy  n  above  except  that,  for 
firms  whose  v  eighted-average  margins 
are  less  than  C  .5  percent  and  therefore 
de  minimis,  tl  e  Department  shall 
require  no  de  losit  of  estimated 
antidumping  iuties;  (2)  for  previously 
reviewed  or  ii  vestigated  companies  not 
listed  above.  I  le  cash  deposit  rate  will 
continue  to  b«  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 


is  not  a  firm  covered  in 
prior  review,  or  the 


original  less  t  lan  fair  value  ("LTFV") 


but  the  manufacturer  is. 


the  cash  depc  sit  rate  will  be  the  rate 
established  fc  r  the  most  recent  period 
for  the  manuKcturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  ot  ler  manufacturers  or 
exporters  wil  continue  to  be  14.44 
percent  (for  c  Jrtain  cold-rolled  carbon 
steel  flat  proc  ucts)  or  17.70  percent  (for 
certain  corros  ion-resistant  carbon  steel 
flat  products  .  These  rates  are  the  "all 
others"  rates  from  the  LTFV 
investigation ;.  See  Antidumping  Duty 


Orders  on  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea,  58  FR  44159 
(August  19.  1993). 

These  deposit  requirements  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  March  B,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

Appendix 

Issues  in  Decision  Memo 
Comments  and  Responses 
General  Comments 

1.  Normal  Value 

A.  Currency  Conversions 
Company-Specific  Comments 
Dongbu  Steel  Co..  Ltd. 

1.  EP/CEP. 

A.  Calculation  and  Allocation  of  U.S. 
Indirect  Selling  Expense. 

2.  COP/CV. 

A.  Use  of  Fourth  Administrative  Reviews 
Databases. 

3.  Other  AD  Issues. 
A.  U.S.  Date  of  Sale. 

Pohang  Iron  and  Steel  Co..  Ltd.  ("POSCO"), 
Pohang  Coated  Steel  Co..  Ltd.  fPOCOS"). 
and  Pohang  Steel  Industries  Co.,  Ltd.  ("PSI") 
(collectively,  "POSCO  Group") 

1.  Facts  Available 

A.  Adjustment  to  Costs  for  Differences  in 
Coating  Weight 

B.  Model  Match  Criteria/Yield  Strength 

C.  Weighted-Average  Costs 


D.  Cost  Reconciliation 

2.  COP/CV 

A.  Start-up  Costs 

B.  Major  Input/Transactions  Disregarded 
Rule 

C.  Conversion  Costs 

3.  EP/CEP 

A.  CEP  v.  EP  Classification 

4.  Other  AD  Issues 

A.  Level-of-Trade 

B.  Home  Market  Credit 

C.  Home  Market  Downstream  Sales  Credit 

D.  Product  Characteristics  for  Downstream 
Sales 

E.  Overrun  Sales 

Union  Steel  Manufacturing  Co.,  Ltd. 
("Union") 

1.  Other  AD  Issues 

A.  Home  Market  Credit  Days 

B.  Prime  v.  Non-Prime 

[FR  Doc.  00-6089  Filed  3-10-00;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421-804] 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  the  Netherlands:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  September  8,  1999,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cold-rolled  carbon  steel  flat  products 
from  the  Netherlands  (64  FR  48775). 
This  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  and  the  period  of 
review  (POR)  of  August  1,  1997,  through 
July  31,  1998.  Based  on  our  analysis  of 
the  comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  fi-om 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  for 
the  reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ilissa  Kabak  or  Robert  James. 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
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telephone:  (202)  482-1395  or  (202)  482- 
0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  8,  1999,  the 
Department  published  in  the  Federal 
Register  (64  FR  48775)  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cold-rolled  carbon  steel  flat  products 
from  the  Netherlands  (58  FR  44172 
(August  19,  1993),  see  also  61  FR  47871 
(September  11,  1996)).  We  invited 
parties  to  comment  on  our  preliminary 
results.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended, 
(the  Act)  are  references  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (1998). 

Scope  of  this  Review 

The  products  covered  by  this  review 
include  cold-rolled  (cold-reduced) 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7209.15.0000. 
7209.16.0030,  7209.16,0060, 


7209.16.0090,  7209.17.0030, 
7209.17.0060,7209.17.0090, 
7209.18.1530,  7209.18.1560, 
7209.18.2550,  7209.18.6000, 
7209.25.0000,  7209.26.0000, 
7209.27.0000,  7209.28.0000, 
7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.23.1500. 
7211.23.2000,  7211.23.3000. 
7211.23.4500,  7211.23.6030, 
7211.23.6060,  7211.23.6085, 
7211.29.2030,  7211.29.2090, 
7211.29.4500,  7211.29.6030, 
7211.29.6080,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7215.50.0015, 
7215.50.0060,  7215.50.0090, 
7215.90.5000,  7217.10.1000, 
7217.10.2000,  7217.10.3000, 
7217.10.7000,  7217.90.1000, 
7217.90.5030,  7217.90.5060,  and 
7217.90.5090.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  [i.e.,  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  from  this  review  is  certain 
shadow  mask  steel,  i.e.,  aluminum- 
killed,  cold-rolled  steel  coil  that  is  open- 
coil  annealed,  has  a  carbon  content  of 
less  than  0.002  percent,  of  0.003  to 
0.012  inch  in  thickness,  15  to  30  inches 
in  width,  and  has  an  ultra  flat,  isotropic 
surface.  These  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Period  of  Review 

The  POR  is  August  1,  1997,  through 
July  31,  1998.  This  review  covers  entries 
of  certain  cold-rolled  carbon  steel  flat 
products  from  the  Netherlands 
produced  by  Hoogovens  Staal  B.V. 
(Hoogovens). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 


(Decision  Memorandum)  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa,  Assistant 
Secretary  for  Import  Administration, 
dated  March  6.  2000,  which  is  hereby 
adopted  and  incorporated  by  reference 
into  this  notice.  A  list  of  the  issues 
which  parties  have  raised  and  to  which 
we  have  responded,  all  of  which  are  in 
the  Decision  Memorandum,  is  attached 
to  this  notice  as  an  Appendix.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  www.ita.doc.gov/ 

import admin/records/frn/.  The  paper 

copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Duty  Absorption 

We  have  determined  that  no  duty 
absorption  has  occurred  with  respect  to 
U.S.  sales  made  by  Hoogovens.  For  a 
discussion  of  our  determination  with 
respect  to  this  matter,  see  the  "Duty- 
Absorption"  section  of  the  Decision 
Memorandum,  accessible  in  B-099  and 
on  the  Web  at  www.ita.doc.gov/ 
import__admin/records/frn/. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  preliminary 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  "Decision 
Memorandum,"  accessible  in  B-099  and 
on  the  Web  at  www.ita.doc.gov/ 
import admin/records/fm/. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margin  exists: 


Manufacturer/exporter 


Hoogovens  Staal  B.V 


Period  of  review 


Margin 
(percent) 


8/1/97-7/31/98 


0.26 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  the 
duty  assessment  rate  will  be  a  specific 
amount  per  metric  ton.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  cold- 
rolled  carbon  steel  flat  products  from 
the  Netherlands  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 


for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rate  for  Hoogovens 
will  be  zero,  in  light  of  its  de  minimis 
weighted-average  margin;  (2)  if  the 
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Dated:  March  >.  2000. 
Robert  S.  LaRus  sa. 

Assistant  Secret  m'  for  Import 
Administration. 

Appendix — Issi^  in  Decision  Memorandum 

Comments  and 

1.  Decision  of 
Export  Prici 


lesponses 

Price  or  Constructed 
status 


E:  port '. 


2.  CEP  ProHt 

3.  Financial  Exj^ 

4.  Ministerial  1 
Warranty 

5.  Duty  Absorpt 

|FK  Doc.  00-60(  R  Filed  3-10-O0;  8:45  am) 

BILUNG  CODE  3511  -D5-U 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-837,  A-428-821] 

Large  Newspaper  Printing  Presses 
from  Japan  and  Germany: 
Postponement  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limits  for 
preliminary  results  of  antidumping  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  antidumping 
duty  administrative  reviews  of  the 
antidumping  duty  orders  on  large 
newspaper  printing  presses  from  Japan 
and  Germany.  The  review  involving 
Japan  covers  the  period  September  1 , 
1998,  through  August  31,  1999.  The 
reviews  involving  Germany  cover  the 
periods  September  1,  1997,  through 
August  31,  1998;  and  September  1,  1998 
through  August  31,  1999. 
EFFECTIVE  DATE:  March  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sunkyu  Kim,  at  (202)  482-2613  for 
Japan:  and  Katherine  Johnson,  at  (202) 
482-4929  for  Germany,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
Postponement  of  Preliminary  Results 
of  Reviews:  The  Department  of 
Commerce  (the  Department)  initiated 
reviews  of  the  antidumping  duty  orders 
on  large  newspaper  printing  presses 
(LNPPs)  from  Japan  and  Germany  on 
November  4,  1999  (64  FR  60161).  The 
current  deadline  for  the  preliminary 
results  in  these  reviews  is  June  1,  2000. 
In  accordance  with  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930.  as  amended, 
we  determine  that  it  is  not  practicable 
to  complete  the  administrative  reviews 
of  LNPPs  from  Japan  and  Germany 
within  the  original  time  frame.  See 
February  28,  2000,  Memorandum  from 
Sunkyu  Kim,  Acting  Program  Manager, 
and  Irene  Darzenta  Tzafolias,  Program 
Manager,  to  Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration.  Thus,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  September  29,  2000,  which  is  365 
days  after  the  last  day  of  the  anniversary 
month  of  the  order. 

We  intend  to  issue  the  final  results  of 
these  administrative  reviews  within  120 


days  after  the  publication  of  the 
preliminary  results. 

Dated:  March  6,  2000. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-6090  Filed  3-10-00;  8:45  am) 
BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-8251 

Oil  Country  Tubular  Goods  From 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  September  8,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  the  antidumping  duty 
administrative  review  on  oil  country 
tubular  goods  ("OCTG")  from  Korea  (64 
FR  48783).  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States,  SeAH 
Steel  Corporation  ("SeAH"),  and  the 
period  August  1,  1997  through  July  31, 
1998,  which  is  the  third  period  of 
review  ("POR"). 

Based  on  our  analysis  of  the 
comments  received  and  our  discussion 
of  the  currency  conversion  methodology 
explained  below,  we  have  made  a 
change  in  the  meugin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  is 
listed  below  in  the  section  entitled 
"Final  Results  of  Review." 
EFFECTIVE  DATE:  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Lyons.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  "l4th 
Street  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230;  telephone:  (202) 
482-0374. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addUion. 
unless  otherwise  indicated,  all  citations 
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to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (1999). 

Background 

On  August  11, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  41058)  the  antidumping  duty  order 
on  oil  country  tubular  goods  from 
Korea.  On  September  8,  1999,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  this  antidumping  order  (64  FR  48783} 
for  the  period  August  1,  1997  through 
July  31,  1998.  We  invited  interested 
parties  to  comment  and  received  two 
comments  and  rebuttals  regarding 
SeAH.  At  the  request  of  certain 
interested  parties,  we  held  a  public 
hearing  on  October  19,  1999.  The 
Department  has  now  completed  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Under  section  751(a){3)(A}  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit. 
On  December  14,  1999,  the  Department 
published  a  notice  of  extension  of  the 
time  limit  for  the  final  results  in  the 
review  to  March  6,  2000.  See  Notice  of 
Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Oil  Country  Tubular  Goods 
from  Korea,  64  FR  69723. 

Scope  of  Review 

The  products  covered  by  this  order 
are  oil  country  tubular  goods  ("OCTG"). 
hollow  steel  products  of  circular  cross- 
section,  including  only  oil  well  casing 
and  tubing,  of  iron  (other  than  cast  iron) 
or  steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
Institute  ("API")  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing  or  tubing 
pipe  containing  10.5  percent  or  more  of 
chromium,  or  drill  pipe.  The  products 
subject  to  this  order  are  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  under  item  numbers: 
7304.29.10.10.  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40, 
7304.29.10.50,  7304.29.10.60, 
7304.29.10.80.  7304.29.20.10, 
7304.29.20.20,  7304.29.20.30, 
7304.29.20.40,  7304.29.20.50, 
7304.29.20.60.  7304.29.20.80, 
7304.29.30.10,  7304.29.30.20, 
7304.29.30.30,  7304.29.30.40, 
7304.29.30.50,  7304.29.30.60, 


7304.29.30.80,  7304.29.40.10, 
7304.29.40.20,  7304.29.40.30, 
7304.29.40.40,  7304.29.40.50. 
7304.29.40.60,  7304.29.40.80. 
7304.29.50.15,  7304.29.50.30, 
7304.29.50.45,  7304.29.50.60, 
7304.29.50.75,  7304.29.60.15. 
7304.29.60.30,  7304.29.60.45. 
7304.29.60.60.  7304.29.60.75, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00, 
7306.20.40.00,  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50.  The  HTSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive  of  the 
scope  of  this  review. 

Period  of  Review 

The  period  of  review  is  August  1 , 
1997  through  July  31,  1998. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Robert  S. 
LaRussa,  Assistant  Secretary  for  Import 
Administration,  dated  March  6,  2000. 
which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  www.ita.doc.gov/ 

import admin/records/frn/.  The  paper 

copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act.  Section  773A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  to  convert  foreign  currencies  into 
U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  The  Department 
considers  a  "fluctuation"  to  exist  when 
the  daily  exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent  or  more. 
The  benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 


days.  When  we  determine  a  fluctuation 
to  have  existed,  we  generally  substitute 
the  benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
(An  exception  to  this  rule  is  described 
below.)  (For  an  explanation  of  this 
method,  see  Policy  Bulletin  96-1: 
Currency  Conversions,  61  FR  9434 
(March  8,  1996)). 

Our  analysis  of  the  U.S.  dollar/Korean 
won  exchange  rates  demonstrates  that 
the  Korean  won  declined  rapidly  in 
November  and  December  1997. 
Specifically,  the  won  declined  more 
than  40  percent  over  this  two-month 
period.  The  decline  was.  in  both  speed 
and  magnitude,  many  times  more  severe 
than  any  change  in  the  dollar-won 
exchange  rate  during  recent  years,  and 
it  did  not  rebound  significantly  in  a 
short  time.  As  such,  we  determine  that 
the  decline  in  the  won  during  November 
and  December  1997  was  of  such 
magnitude  that  the  dollar-won  exchange 
rate  cannot  reasonably  be  viewed  as 
having  simply  fluctuated  at  that  time, 
i.e..  as  having  experienced  only  a 
momentary  drop  in  value  relative  to  the 
normal  benchmark.  Accordingly,  the 
Department  used  actual  daily  exchange 
rates  exclusively  in  November  and 
December  1997.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Sheet  and 
Strip  from  the  Republic  of  Korea,  64  FR 
30664,  30670  (June  8,  1999)  {"Stainless 
Steel  from  Korea"]. 

We  note,  however,  that  we  have 
refined  our  methodology  somewhat 
from  that  applied  in  both  Stainless  Steel 
from  Korea  and  our  preliminary  results 
of  the  instant  review.  We  recognize  that, 
following  a  large  and  precipitous 
decline  in  the  value  of  a  currency,  a 
period  may  exist  wherein  it  is  unclear 
whether  further  declines  are  a 
continuation  of  the  large  and 
precipitous  decline  or  merely 
fluctuations.  Under  the  circumstances  of 
this  case,  such  uncertainty  may  have 
existed  following  the  large,  precipitous 
drop  in  November  and  December  1997. 
Thus,  we  devised  a  methodology  for 
identif\'ing  the  point  following  a 
precipitous  drop  at  which  it  is 
reasonable  to  presume  that  rates 
differing  more  than  2.25  percent  from 
the  benchmark  were  merely  fluctuating. 
Following  the  precipitous  drop  in 
November  and  December  1997.  we 
continued  to  use  only  actual  daily  rates 
until  the  daily  rates  were  not  more  than 
2.25  percent  below  the  average  of  the  20 
previous  daily  rates  for  five  consecutive 
days.  At  that  point,  we  determined  that 
the  pattern  of  daily  rates  no  longer 
reasonably  precluded  the  possibility 
that  they  were  merely  "fluctuating." 
Using  a  20-day  average  for  this  purpose 
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by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer.  We 
will  direct  Customs  to  assess  the 
resulting  margins  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  oil  coimtry  tubular  goods  from  Korea 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  12.17 
percent.  This  rate  is  the  "All  Others" 
rate  from  the  LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
Scmction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 


with  sections  section  751(a)(1)  and 
777(i)ofthe  Act. 

Dated:  March  6,  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 — Issues  in  Decision  Memo 

Comments  and  Responses 

1.  Date  of  Sale  for  Third-Country  Sales 

2.  Normal  Value  Currency  Conversions  for 

Third-Country  Sales 

[FR  Doc.  00-6087  Filed  3-10-00;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«15] 

Sulfaniiic  Acid  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  the 
1997-1998  antidumping  duty 
administrative  review  of  sulfaniiic  acid 
from  the  People's  Republic  of  China. 

summary:  On  September  8,  1999,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
sulfaniiic  acid  from  the  People's 
Republic  of  China  (PRC).  The 
merchandise  covered  by  this  order  is  all 
grades  of  sulfaniiic  acid,  which  include 
technical  (or  crude)  sulfaniiic  acid, 
refined  (or  purified)  sulfaniiic  acid  and 
sodium  salt  of  sulfaniiic  acid.  The 
review  covers  the  period  August  1,  1997 
through  July  31,  1998,  and  all  PRC 
exporters  of  the  subject  merchandise. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Carey  or  Dana  Mermelstein,  AD/ 
CVD  Enforcement,  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3964  or  (202)  482- 
3208,  respectively. 
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SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (1998). 

Background 

On  September  8,  1999,  the 
Department  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
sulfanilic  acid  from  the  PRC  (64  FR 
48788).  The  review  covers  all  exporters 
of  sulfanilic  acid.  The  period  of  review 
(FOR)  is  August  1,  1997  through  July  31, 
1998.  We  invited  parties  to  conunent  on 
our  preliminary  results  of  review.  No 
timely  requests  were  made  for  a  public 
hearing.  The  Department  has  conducted 
this  review  in  accordance  with  section 
751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review 
are  all  grades  of  sulfanilic  acid,  which 
include  technical  (or  crude)  sulfanilic 
acid,  refined  (or  purified)  sulfanilic  acid 
and  sodium  salt  of  sulfanilic  acid. 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  with  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 


sulfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfanilic  acid,  classifiable 
under  the  subheading  2921.42.24  of  the 
Harmonized  Tariff  Schedule  (HTS), 
contains  96  percent  minimum  sulfanilic 
acid,  1.0  percent  maximum  aniline,  and 
1.0  percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  acid,  also 
classifiable  under  the  subheading 
2921.42.24  of  the  HTS,  contains  98 
percent  minimum  sulfanilic  acid,  0.5 
percent  maximum  aniline  and  0.25 
percent  maximum  alkali  insoluble 
materials. 

Sodium  salt  (sodium  sulfanilate), 
classifiable  under  the  HTS  subheading 
2921.42.79,  is  a  powder,  granular  or 
crystalline  material  which  contains  75 
percent  minimum  equivalent  sulfanilic 
acid,  0.5  percent  maximum  aniline 
based  on  the  equivalent  sulfanilic  acid 
content,  and  0.25  percent  maximum 
alkali  insoluble  materials  based  on  the 
equivalent  sulfanilic  acid  content. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memo)  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Robert  S. 
LaRussa,  Assistant  Secretary  for  Import 
Administration,  dated  March  6,  2000 
which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 


Manufacturer/producer/exporler 


notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
Import  Administration's  Central 
Records  Unit  (CRU),  Room  B-099  of  the 
Main  Commerce  Building.  For  a 
discussion  of  our  determination  with 
respect  to  this  matter,  see  the  (topic 
heading)  section  of  the  Decision  Memo, 
accessible  in  the  CRU  and  on  the  Web 
at  www.ita.doc.gov/import_admin/ 
record/frn  under  the  (topic  heading) 
section.  The  paper  copy  and  electronic 
version  of  the  Decision  Memo  are 
identical  in  content. 

Use  of  Facts  Available  (If  Necessary) 

For  a  discussion  of  our  application  of 
the  facts  available,  see  the  "Facts 
Available"  section  of  the  Decision 
Memo,  which  is  on  file  in  the  CRU  and 
also  available  at  the  Web  address  shown 
above. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  also  have 
corrected  certain  programming  and 
clerical  errors  in  our  preliminar\' 
results,  where  applicable.  Any  alleged 
programming  and  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  Decision 
Memo,  accessible  in  the  CRU  and  also 
available  at  the  Web  address  shown 
above. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  August  1.  1997 
through  July  31.  1998: 


Yude  (Yude/Xinyu)  Chemical  Industry,  Co.  and  Zhenxing  (Zhenxing/Mancheng)  Chemical  Industry, 

Co''  

PRC  Rate2  '' ' ' 


Time  period 


Margin 

(percent) 


8/1/97-7/31/98 
8/1/97-7/31/98 


18.75 
85.20 


1  Exporters  Yude  (Yude/Xinyu)  and  Zhenxing  (Zhenxing/Mancheng)  have  been  collapsed  for  the  purposes  of  this  administrative  review  See 
Sulfanilic  Acid  from  the  People's  Republic  of  China:  Preliminary  Results  of  Antidumping  Administrative  Review.  64  FR  48788  (September  8 
1999);  Decision  Memo,  Affiliation/Collapsing  section. 

2  This  rate  will  be  applied  to  all  firms  other  than  Yude  (Yude/Xinyu)  and  Zhenxing  (Zhenxing/Mancheng),  including  all  firms  which  did  not  re- 
spond to  our  questionnaire. 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  exporter/importer- 
specific  assessment  rates.  With  respect 
to  both  export  price  and  constructed 
export  price  sales,  we  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 


reviewed  sales  for  each  importer.  We . 
will  direct  Customs  to  assess  the 
resulting  percentage  margins  against  the 
entered  Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period. 


Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  sulfanilic  acid  from  the  PRC  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
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751(a)(2)(c)  oft  le  Act:  (1)  The  cash 
deposit  rate  for  Yude/Xinyu  and 
Zhenxing/Man(  heng  will  be  the  rate 
shown  above  e?  cept  that,  for  firms 
whose  weightei  -average  margins  are 
less  than  0.5  pe  rcent  and  therefore  de 
minimis,  the  D(  partment  shall  require 
no  deposit  of  es  timated  antidumping 
duties;  (2)  the  c  ash  deposit  rate  for  all 
other  PRC  expo  rters  (i.e.,  the  PRC  rate) 
will  be  85.20  p(  Tcent:  and  (3)  the  cash 
deposit  rate  for  non-PRC  exporters  of 
subject  mercha  idise  from  the  PRC  will 
be  the  rate  app!  icable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements  s  lall  remain  in  effect  until 
publication  of  I  ie  final  results  of  the 
next  administn  tive  review. 

This  notice  a  so  serves  as  a  final 
reminder  to  im  sorters  of  their 
responsibility  i  nder  19  CFR  351.402(f) 
to  file  a  certific  ite  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquida  tion  of  the  relevant 
entries  during  his  review  period. 
Failure  to  com  )ly  with  this  requirement 
could  result  in  the  Secretary's 
presumption  tl  at  reimbursement  of 
antidumping  d  uties  occurred  and  the 
subsequent  ass  sssment  of  double 
antidumping  duties. 

This  notice  a  Iso  serves  as  a  reminder 
to  parties  subj«  ct  to  administrative 
protective  ord(  r  (APO)  of  their 
responsibility  :oncerning  the  return  or 
destruction  of  Droprietary  information 
disclosed  und(  r  APO  in  accordance 
with  19  CFR  31 11.305.  or  conversion  to 
judicial  protec  ive  order  is  hereby 
requested.  Fai  ure  to  comply  with  the 
regulations  an^  1  terms  of  an  APO  is  a 
violation  whic  i  is  subject  to  sanction. 
We  are  issui  ig  and  publishing  this 
in  accordance  with 
(l)and777(i)oftheAct. 


determination 
sections  751  (a 

Dated:  March 

Robert  S.  LaRu^a 

Assistant  Secre^n, 
Administration 


i.  2000. 
■for  Import 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-201-810] 

Certain  Cut-to-LengtIi  Cart}on  Steel 
Plate  From  Mexico:  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 


summary:  On  September  8,  1999,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of  the 
administrative  review  of  the 
countervailing  duty  order  on  certain 
cut-to-length  carbon  steel  plate  (CTL 
Plate)  from  Mexico  for  the  period 
January  1,  1997  through  December  31, 
1997. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  to  the  net  subsidy  rate. 
Therefore,  the  final  resuUs  differ  from 
the  preliminar>'  results.  The  final  net 
subsidy  rate  for  the  reviewed  company 
is  listed  below  in  the  section  entitled 
"Final  Results  of  Review." 

EFFECTIVE  DATE:  March  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norbert  Gannon  or  Eric  B.  Greynolds, 
Office  of  AD/CVD  Enforcement  VI, 
Import  Administration,  U.S.  Department 
of  Conmierce,  Room  4012,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-2786. 
SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  Part  351(April  1998), 
unless  otherwise  indicated.  Because  the 
request  for  this  administrative  review 
was  filed  before  January  1,  1999,  the 
Department's  substantive  countervailing 
duty  regulations,  which  were  published 
in  the  Federal  Register  on  November  25, 
1998  (63  FR  65348).  do  not  govern  this 
review. 


Background 

On  September  8,  1999,  the 
Department  published  the  preliminary 
results  of  the  administrative  review  of 
the  countervailing  duty  order  on  certain 
cut-to-length  carbon  steel  plate  fi-om 
Mexico.  See  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Mexico: 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  64  FR 
48796  (September  8,  1999)  (Preliminary 
Results).  This  review  covers  one 
manufacturer/exporter.  Altos  Hornos  de 
Mexico,  S.A.  (AHMSA).  The  review 
covers  the  period  January  1, 1997 
through  December  31,  1997,  and  twenty- 
one  programs. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain  cut-to- 
length  carbon  steel  plates.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS)  under  item 
numbers  7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  in  this  administrative  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  this 
administrative  review  is  grade  X-70 
plate.  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes. 
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The  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Analysis  of  Comment  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Holly 
Kuga,  Acting  Deputy  Assistant 
Secretar".  Import  Administration,  to 
Robert  S.  LaRussa,  Assistant  Secretary 
for  Import  Administration,  dated  March 
6,  2000,  which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  Appendix  I.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 
Wide  Web  at  www.ita.doc.gov/ 

import admin/records/frn,  under  the 

heading  "Mexico."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
to  the  net  subsidy  rate.  Any  changes  are 
discussed  in  the  relevant  sections  of  the 
Decision  Memorandum. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
351.221{b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
review.  We  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  assess 
countervailing  duties  as  indicated  below 
on  all  appropriate  entries.  For  the 
period  January  1,  1997  through 
December  31,  1997,  we  determine  the 
net  subsidy  rate  for  the  reviewed 
company  to  be  as  follows: 

Margin 


Manufacturer/exporter 

Percent 

AHMSA  

10  42 

. 

We  will  instruct  Customs  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentages  detailed  above 
of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 


from  reviewed  companies,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.  Supp. 
782  (CIT  1993);  Floral  Trade  Council  v. 
United  States,  822  F.  Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  unchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  conducted  under  the  Act,  as 
amended  by  the  URAA.  If  such  a  review 
has  not  been  conducted,  the  rate 
established  in  the  most  recently 
completed  administrative  proceeding 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments  is  applicable.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Mexico,  58  FR  37352  (July  9,  1993) 
{Certain  Steel  1993).  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
these  rates  is  requested.  In  addition,  for 
the  period  January  1,  1997  through 
December  31,  1997,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 


This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  March  6.  2000. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  in  Discussed  in  Decision 
Memorandum 

lwww.ita.doc.gov/import_admin/records/ 
frn,  under  the  heading  ("Mexico")) 

Mettiodology  and  Background  Information 

I.  Subsidies  Valuation  Information 

A.  Allocation  Period 

B.  Discount  Rates 

II.  Change  in  Ownership 

A.  Background 

B.  Change  in  Ownership  Calculation 
Methodology 

III.  Inflation  Methodology 

Analysis  of  Programs 

I.  Programs  Conferring  Subsidies 

A.  COM  Equity  Infusions 

B.  1986  Assumption  of  AHMSA's  Debt 

C.  1988  and  1990  Debt  Restructuring  of 
AHMSA  Debt  and  the  Resulting 
Discounted  Prepayment  in  1996  of 
AHMSA's  Restructured  Debt  Owed  to 
the  COM 

D.  IMIS  Research  and  Development  Grants 

E.  Pre-privatization  Lay-off  Financing  from 
the  COM  and  the  1991  Equity  Infusion 
in  Connection  with  the  Debt-to-Equity 
Swap  of  PROCARSA  Shares 

F.  Bancomext  Export  Loans 

G.  PITEX  Duty-Free  Imports  for  Companies 
That  Export 

H.  Immediate  Deduction 

II.  Programs  Determined  To  Be  Not 

Counterv-ailable 

A.  Committed  Investment 

B.  The  Mexican  Corporation  of  Materials 
Research.  S.A.  de  C.V.  (COMIMSA) 

C.  Waiver  of  Taxes  on  AHMSA  Purchase  of 
Fundadora  de  Monterrey,  S.A.  de  C.V. 
(FMSA) 

D.  Discounted  Freight  Rates 

E.  Promotion  of  Highly  Exportable 
Companies  (ALTEX) 

III.  Other  Programs  Examined 
A.  Nafinsa  Long-Term  Loans 

IV.  Programs  Not  Used 

A.  Bancomext  Short-Term  Import 
Financing 

B.  FONEI  Long-Term  Financing 

C.  Export  Financing  Restructuring 

D.  Bancomext  Trade  Promotion  Services 
and  Technical  Support 
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(FR  Doc.  00-608< 
BILUNG  C00£  351&-DS-P 


Federal  Register/Vol.  65,  No.  49/Monday,  March  13,  2000/Notices 
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-Added  Taxes  (VAT) 
am  for  Temporary  Import 
Products  for  Export 
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dies  Alleged  During  the 


coastal  management  objectives 
identified  in  CZMA  Section  303(2){A)- 
(K),  and  adhering  to  the  programmatic 
terms  of  their  financial  assistance 
awards. 

Hudson  River,  Ace  Basin,  South 
Slough,  Wells,  and  Weeks  Bay  NERRs 
were  foimd  to  be  adhering  to 
programmatic  requirements  of  the  NERR 
System.  Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  written 
request  ft'om:  Margo  E.  Jackson,  Deputy 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1305  East-West  Highway.  10th  Floor, 
Silver  Spring.  Maryland  20910,  or 
Margo.E.Jackson@noaa.gov,  (301)  713- 
3155  Extension  114. 

Federal  Domestic  Assistance  Catalog 
11.419;  Coastal  Zone  Management  Program 
Administration. 

Capt.  Ted  Lillestolen, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  00-6028  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  3510-08-M 


Filed  3-10-00;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administratior 

Evaluation  of  i  itate  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 


of  Ocean  and  Coastal 
National  Ocean 
National  Oceanic  and 

inistration  (NOAA), 


agency:  Office 

Resource  ManJ  gement 

Service 

Atmospheric 

DOC. 

action:  Notice 

evaluation  findings 


/  dmi 


of  availability  of  final 


idson 


summary: 

availability  of 
findings  for  thi  f 
Guam  Coastal 
and  the  Hu 
Basin  (South 
(Oregon),  Wei 
(Alabama)  Nat 
Reserves 
of  the  Coastal 
1972  (CZMA) 
continuing  re\|iew 
coastal  states 
coastal 

operation  and 
The  states  o 
and  the  Territory 
to  be  imple 
federally  a 
programs 


Notice  is  hereby  given  of  the 
he  final  evaluation 
Wisconsin.  Oregon  and 
vlanagement  Programs, 
River  (New  York).  Ace 
CJarolina),  South  Slough 
i  (Maine),  and  Weeks  Bay 
onal  Estuarine  Research 
(NEF*ls).  Sections  312  and  315 
ione  Management  Act  of 
as  amended,  require  a 

of  the  performance  of 
ith  respect  to  approval  of 
managfement  programs,  and  the 
management  of  NERRs. 
Wisconsin  and  Oregon, 
of  Guam  were  found 
mdnting  and  enforcing  their 
ppi  3ved  coastal  management 
the  national 


wit 


adc  ressing ' 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  oh  the 
Web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5987  Filed  3-10-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-203-0001 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  GAS  Tariff 

March  7,  2000. 

Take  notice  that  on  March  1,  2000. 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets 
proposed  to  be  effective  April  1,  2000. 

Thirteenth  Revised  Sheet  No.  19 
Seventh  Revised  Sheet  No.  68H 

ANR  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  annual 
redetermination  of  the  levels  of  ANR's 
Transporter's  Use  (%)  as  required  by 
ANR's  currently  effective  tariff,  to 
become  effective  April  1.  2000.  This 
redetermination  reflects  a  decrease  in 
the  fuel  use  percentages  for  all  of  the 
transportation  rate  routes  on  ANR's 
system,  as  well  as  for  storage  and 
gathering  services.  ANR  states  that  all  of 
its  Volume  No.  1  and  Volume  No.  2 
customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-741-001] 

Canal  Emirates  Power  International, 
Inc.;  Notice  of  Filing 

March  7,  2000. 

Take  notice  that  on  February  25,  2000, 
Canal  Emirates  Power  International,  Inc. 
(Canal).  22  Charles  Street.  Binghamton, 
New  York  13905-2247,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  revision  to  its 
market-based  rate  tariff.  The  filing 
consisted  of  1st  Revised  Sheet  No.  1, 
which  superseded  Original  Sheet  No.  1. 
The  filing  is  intended  to  comply  with 
the  January  27.  2000  order  of  the 
Federal  Energy  Regulatory  Commission 
in  the  above-referenced  docket,  which 
granted  the  Petition  of  Canal  Emirates 
Power  International,  Inc.,  for 
Acceptance  of  Initial  Rate  Schedule, 
Waivers  and  Blanket  Authority,  subject 
to  the  requirement  that  Canal  revise  its 
rate  schedule  to  limit  its  authority  to 
sell  ancillary  services  to  sales  into  the 
markets  administered  by  the  New  York 
ISO. 

Canal  is  a  privately-held  New  York 
corporation  having  its  principal  place  of 
business  at  22  Charles  Street, 
Binghamton,  New  York  13905-2247. 
Canal  is  the  owner  of  a  50  MW 
cogeneration  facility  that  is  located  in 
Binghamton.  Canal  is  engaged  directly 
and  exclusively  in  the  business  of 
owning  or  operating,  or  both  owning 
and  operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
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energy  at  wholesale.  Canal  does  not 
have  any  affiliate  corporations. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
March  17,  2000.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  {call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretar}'. 

[FR  Doc.  00-5974  Filed  3-10-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-202-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  7,  2000. 

Take  notice  that  on  March  1,  2000. 
Columbia  Gas  Tremsmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  April  1,  2000: 

Forty-fourth  Revised  Sheet  No.  25 
Forty-fourth  Revised  Sheet  No.  26 
Forty-fourth  Revised  Sheet  No.  27 
Fortieth  Revised  Sheet  No.  28 
Nineteenth  Revised  Sheet  No.  30 
Fifteenth  Revised  Sheet  No.  31 

Columbia  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
45,  "Electric  Power  Costs  Adjustment 
(EPCA),"  of  the  General  Terms  and 
Conditions  (GTC)  of  Columbia's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  Section  45.1  allows  Columbia  to 
recover  electric  power  costs  incurred  for 
compression  of  natural  gas  by  means  of 
various  Transportation  EPCA  Rates  and 
an  LNG  EPCA  Rate,  each  of  which  shall 
be  comprised  of  a  current  EPCA  rate  and 
an  EPCA  surcharge.  The  Transportation 


EPCA  Rate  is  applicable  to  buyers  under 
Columbia's  FTS,  NTS,  SST,  GTS,  OPT, 
and  ITS  rate  schedules.  The  LNG  EPCA 
Rate  is  applicable  to  Rate  Schedules  X- 
131,X-132,  andX-133. 

Columbia  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
adjustments  to  Columbia's  current  costs 
for  electric  power  for  the  twelve-month 
period  beginning  April  1,  2000. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5978  Filed  3-10-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-200-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  7,  200(i. 

Take  notice  that  on  March  1,  2000, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  April  1,  2000: 

Forth-third  Revised  Sheet  No.  25 
Forty-third  Revised  Sheet  No.  26 
Forty-third  Revised  Sheet  No.  27 
Thirty-ninth  Revised  Sheet  No.  28 

Columbia  states  that  this  filing 
comprises  Columbia's  annual  filing 


pursuant  to  Section  36.2  of  the  General 
Terms  and  Conditions  (GTC)  of  its 
Tariff.  GTC  Section  36,  "Transportation 
Costs  Rate  Adjustment  (TCRA),"  enables 
Columbia  to  adjust  its  TCRA  rates 
prospectively  to  reflect  estimated 
current  costs  and  unrecovered  amounts 
for  the  deferral  period.  The  TCRA  rates 
consist  of  a  current  TCRA  rate, 
reflecting  an  estimate  of  costs  for  a 
prospective  12-month  period,  and  a 
TCRA  surcharge  rate,  which  is  a  true-up 
for  actual  activity  within  the  deferral 
period.  In  this  filing,  the  TCRA  rate 
consists  of  a  Current  Operational  TCRA 
Rate  and  an  Operational  TCRA 
Surcharge  to  recover  the  unrecovered 
amounts  for  the  deferral  period 
pursuant  to  GTC  Section  36.4(a). 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commissions  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room.  This  filing  may  be 
viewed  on  the  web  at  http:// 
vkTww.ferc.fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretar}'. 

|FR  Doc.  00-5979  Filed  3-10-O0:  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0O-19&-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Man;h  7.  2000. 

Take  notice  that  on  March  1 ,  2000. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
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Volume  No.  1.  tl  e  following  revised 
tariff  sheet,  with  a  proposed  effective 
date  of  April  1.2  000: 

Eighth  Revised  Sh  set  No.  44 

Columbia  stat(  s  that  it  submits  its 
annual  filing  pui  suant  to  the  provisions 
of  Section  35.  R(  tainage  Adjustment 
Mechanism  (RA  A),  of  the  General 
Terms  and  Cond  itions  (GTC)  of  its 
Tariff.  Eighth  Rdirised  Sheet  No.  44  sets 
forth  the  retaina;  ;e  factors  applicable  to 
Columbia's  tran;  portation,  storage  and 
gathering  servic«  s,  as  revised  by  this 
filing. 

Colimibia  stati  s  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  inten  uptible  customers  and 
affected  state  coi  amissions. 

Any  person  dt  siring  to  be  heard  or  to 
protest  said  filin  5  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  I  egulatory  Commission, 
888  First  Street  N.E..  Washington,  D.C. 
20426,  in  accord  mce  with  Sections 
385.214  or  385.2111  of  the  Commission's 
Rules  and  ReguL  itions.  All  such  motions 
3e  filed  in  accordance 
210  of  the 


or  protests  must 
with  Section  \5^ 


Commission's  Ri  (gulations.  Protests  will 


be  considered  b) 
determining  the 


of  this  filing  are 
Commission  anc 
inspection  in  th( 


the  Commission  in 
!  appropriate  action  to  be 
taken,  but  will  n  it  serve  to  make 
protestants  parti  ;s  to  the  proceedings. 
Any  person  wisl  ing  to  become  a  party 
must  file  a  motic  n  to  intervene.  Copies 
(  an  file  with  the 
are  available  for  public 
Public  Reference 
Room.  This  filin  5  may  be  viewed  on  the 
web  at  http://w\'  w.ferc.fed. us/online/ 
rims.htm  (call  2(J2-208-2222  for 
assistance). 

David  P.  Boergers 

Secretary. 

[FR  Doc.  00-5980  tiled  3-10-00;  8:45  am] 

BILLING  CODE  6717-0  - 


DEPARTMENT  ( )F  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO -197-000 

Columbia  Gulf  Transmission 
Company;  Notiqe  of  Proposed 
Changes  in  FEFJC  Gas  Tariff 

March  7,  2000. 

Take  notice  thjat  on  March  1,  2000, 
Columbia  Gulf  1  ransmission  Company 
tendered  for  filing  as 
jas  Tariff,  Second 
No.  1,  the  following 


(Columbia  Gulf) 
part  of  its  FERC 
Revised  Volume 


revised  tariff  sh(  ets,  with  a  proposed 


effective  date  of 

Twenty-third  Revi 
Thirteenth  Revise 


April  1,  2000: 

led  Sheet  No.  18 
Sheet  No.  18A 


Twenty-fourth  Revised  Sheet  No.  19 

Colimibia  Gulf  states  that  this  filing 
represents  Columbia  Gulfs  annual  filing 
pursuant  to  the  provisions  of  Section  33, 
Transportation  Retainage  Adjustment 
(TRA),  of  the  General  Terms  and 
Conditions  (GTC)  of  its  Tariff. 

Coliunbia  Gulf  further  states  that  the 
tariff  sheets  listed  above  set  forth  the 
transportation  retainage  factors  as  a 
result  of  this  filing.  GTC  Section  33.2 
enables  Columbia  Gulf  to  state  retainage 
factors  for  its  rate  zones,  which  factors 
consist  of  a  current  and  an  over/imder 
recovered  component.  Pursuant  to  GTC 
Section  33.4(a),  the  current  component 
reflects  the  estimate  of  total  company- 
use,  lost,  and  unaccounted-for 
quantities  required  during  the  12-month 
period  commencing,  in  an  annual  filing 
such  as  this,  on  April  1.  Pursuant  to 
GTC  Section  33.4Cb)  the  over/under 
recovered  component  reflects  the 
reconciliation  of  "actual"  company-use, 
lost,  and  unaccounted-for  quantities 
with  quantities  actually  retained  by 
Columbia  Gulf  for  the  preceding 
calendar  year;  i.e.,  the  deferral  period. 

The  deferral  period  for  this  annual 
filing  is  the  preceding  calendar  year 
being  January  1,  1999  through  December 
31,  1999.  Appendix  A  sets  forth 
Columbia  Gulfs  actual  experience 
during  the  deferral  period.  As  reflected 
therein,  Columbia  Gulf  was  in  a  net 
under-recovery  position  as  of  December 
31,  1999.  Consequently,  in  this  filing 
Columbia  Gulf  is  implementing  an 
under-recovered  surcharge  component 
for  each  of  the  retainage  factors  to 
increase  future  quantities  to  be  retained. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-5981  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11516-000] 

Commonwealth  Power  Company; 
Notice  Granting  intervention 

March  7,  2000. 

On  February  9, 1995,  the  Commission 
issued  a  notice  of  the  application  for  a 
license  filed  by  Commonwealth  Power 
Company  (Commonwealth)  for  the 
existing  Irving  Dam  Project  No.  11516, 
located  on  the  Thomapple  River  in 
Barry  County,  Michigan.  The  notice    . 
established  April  10,  1995,  as  the 
deadline  for  filing  motions  to  intervene. 

On  March  24,  1995,  the  Michigan 
Department  of  Natural  Resoiu-ces 
(MDNR)  filed  a  timely  request  for 
intervention.  Commonwealth  filed  a 
response  in  opposition  to  the  motion. 

Granting  the  motion  to  intervene  will 
not  unduly  delay  or  disrupt  the 
proceeding  or  prejudice  other  parties  to 
it.  Therefore,  pursuant  to  Rule  214,'  the 
motion  to  intervene  in  this  proceeding 
file  by  MDNR  is  granted,  subject  to  the 
Commission's  Rules  and  Regulations. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5990  Filed  3-10-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-047] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  7,  2000. 

Take  notice  that  on  March  1,  2000,  El 
Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  the  following  tariff 
sheet  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  to  become 
effective  March  1,  2000. 

Twenty-Second  Revised  Sheet  No.  31 

El  Paso  states  that  the  above  tariff 
sheet  is  being  filed  to  implement  a 


'  18  CFR  385.214  (1999). 
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negotiated  rate  contract  pursuant  to  the 
Commission's  Statement  of  Pohcy  on 
Ahematives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
pipelines  issued  January  31,  1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.10  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  filed  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5988  Filed  3-10-00;  8:45  am) 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP93-187-017.  RP93-62-015 
andCP88-546-010) 

Equitrans,  L.P.;  Notice  of  Refund 
Report 

March  7,  2000. 

Take  notice  that  on  March  1,  2000, 
Equitrans,  L.P.  (Equitrans),  tendered  for 
filing  its  Refund  Report  pursuant  to 
Article  II,  Section  2  of  the  Stipulation 
and  Agreement  (Settlement)  filed  on 
July  31,  1995  in  the  above  reference 
dockets,  and  approved  by  the 
Commission  on  September  28,  1995. 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  report  the  refunds  made 
to  its  customers  on  February'  29,  2000 
for  the  difference  between  the  amount 
collected  during  th^  four-year  surcharge 
period  for  well  plugging  and 
abandonment  and  the  $2.6  million 
Equitrans  was  authorized  to  collect.  The 
total  amount  refunded  is  $55,882.95, 
which  includes  interest  computed  in 


accordance  with  Section  154.501  of  the 
Commission's  Regulations.  The  refunds 
were  allocated  based  on  the  same 
percentages  used  in  collecting  the 
surcharge  from  each  customer  over  the 
four-year  period. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  14,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-5976  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-208-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

March  7,  2000. 

Take  notice  that  on  March  1,  2000, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  April  1,2000. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Panhandle  states  that  the  revised  tariff 
sheets  filed  herewith  reflect  the 
following  changes  to  Fuel 
Reimbursement  Percentages: 

(1)  No  change  in  the  Gathering  Fuel 
Reimbursement  Percentage: 

(2)  No  change  in  the  Field  Zone  Fuel 
Reimbursement  Percentage; 

(3)  a  (0.05%)  decrease  in  the  Market 
Zone  Fuel  Reimbursement  Percentage: 

(4)  No  change  in  the  Injection  and  in 
the  Withdrawal  Field  Area  Storage 
Reimbursement  Percentages;  and 


(5)  No  change  in  the  Injection  and  in 
the  Withdrawal  Market  Area  Storage 
Reimbursement  Percentages. 

Panhandle  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5985  Filed  3-10-00;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-011] 

PG&E  Gas  Transmission,  Northwest 
Corporation:  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

March  7.  2000. 

Take  notice  that  on  March  1,  2000, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW),  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-A  Seventh 
Revised  Sheet  No.  7  and  Fourth  Revised 
Sheet  No.  7A.  PG&E  GT-NW  requests 
that  the  above-referenced  tariff  sheets 
become  effective  March  1 ,  2000. 

PG&E  GT-NW  states  that  these  sheets 
are  being  filed  to  reflect  the 
implementation  of  two  negotiated  rate 
agreements. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers,  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  i  protest  with  the 


Federal  Energy 
888  First  Street, 


Regulatory  Commission, 
N.E..  Washington,  D.C. 


20426,  in  accordance  with  Sections 


385.214  or  385 
Rules  and  Regu 
or  protests  mus 


111  of  the  Commission's 
ations.  All  such  motions 
be  filed  in  accordance 
with  Section  15^.210  of  the 
Commission's  F  egulations.  Protests  will 
be  considered  b  y  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  i  lot  serve  to  make 


protestants  part 


es  to  the  proceedings. 
Any  person  wis  ling  to  become  a  party 
must  file  a  moti  an  to  intervene.  Copies 

on  file  with  the 
Commission  an  1  are  available  for  public 
inspection  in  th  b  Public  Reference 
Room.  This  filiig  may  be  viewed  on  the 
web  at  http://w  vw.ferc.fed. us/online/ 
rims.htm  (call  2p2-208-2222  for 
assistance). 

David  P.  Boergen . 

Secretary. 

[FR  Doc.  00-5989 

BILUNG  CODE  671 7-(  1-M 


DEPARTMENT 


DF  ENERGY 


Federal  Energy 
Commission 


[Docket  No.  RPO<  -207-000] 


Southwest  Gas 
Notice  of 
Gas  Tariff 


Storage  Company; 
Proposed  Changes  in  FERC 


March  7.  2000. 
Take  notice 
Southwest  Gas 
(Southwest),  teiidered 
of  its  FERC  Gas 
Volume  No.  1 
tariff  sheet  propjosed 
April  1,2000. 

First  Revised  Shefct  No.  5 


Southwest  sti 
made  in  accord  ince 
(Fuel  Reimburs  iment 
the  General  Ter  ns 
Southwest's  FE  iC 
Revised  Volume  s 
ReimburseraenI 
herewith  reflect  s 
ReimbursemenI 
Area  Storage  Fa  c 
and  Withdrawa 
Area  Storage  Fa  c 
and  Withdrawa 

Southwest  fu  ih 
this  filing  are  bi  t 
affected  custom  ers 
regulatory  agen  :i 

Any  person 
protest  said  fili^ig 
to  intervene  or 


Filed  3-10-00;  8:45  am] 


Regulatory 


tlat  on  March  1.  2000, 
jtorage  Company 

for  filing  as  part 
Tariff,  First  Revised 
following  revised 
to  become  effective 


t  le 


tes  that  this  filing  is 
with  Section  16 
Adjustment)  of 

and  Conditions  in 

Gas  Tariff,  First 
No.  1.  The  Fuel 
Adjustment  filed 
the  following  Fuel 
Percentage:  (1)  West 
ilities  Injection  1.36% 
0.59%;  and  (2)  East 
ilities  Injection  2.37% 
1.11%. 

er  states  that  copies  of 
ing  served  on  all 

and  applicable  state 
es. 

iring  to  be  heard  or  to 

should  file  a  motion 
protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvvnv.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-5977  Filed  3-10-00;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-204-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  7,  2000. 

Take  notice  that  on  March  1,  2000, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
certain  revised  tariff  sheets  which  tariff 
sheets  are  enumerated  in  Appendix  A 
attached  to  the  filing.  The  tariff  sheets 
are  proposed  to  be  effective  April  1 , 
2000. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  41  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  to  reflect 
net  changes  in  the  Transmission  Electric 
Power  (TEP)  rates  30  days  prior  to  each 
TEP  Annual  Period  begiiming  April  1. 
Attached  in  Appendix  B  are  workpapers 
supporting  the  derivation  of  the  revised 
TEP  rates  reflected  on  the  tariff  sheets 
included  therein. 

The  TEP  rates  are  designed  to  recover 
Transco's  transmission  electric  power 
costs  for  its  electric  compressor  stations 
(Stations  100,  115,  120,  125,  145  and 
205).  The  costs  underlying  the  revised 
TEP  rates  consist  of  two  components — 
the  Estimated  TEP  Costs  for  the  period 
April  1,  2000  through  March  31,  2001 


plus  the  balance  in  the  TEP  Deferred 
Account  including  accumulated  interest 
as  of  January  31,  2000.  Appendix  C 
contains  schedules  detailing  the 
Estimated  TEP  Costs  for  the  period 
April  1,  2000  through  March  31,  2001 
and  Appendix  D  contains  workpapers 
supporting  the  calculation  of  the  TEP 
Deferred  Account. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5984  Filed  3-10-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-209-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

March  7,  2000. 

Take  notice  that  on  March  1,  2000, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
certain  revised  tariff  sheets  enumerated 
in  Appendix  A  attached  to  the  filing. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  38  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file,  to  be 
effective  each  April  1,  a  redetermination 
of  its  fuel  retention  percentages 
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applicable  to  transportation  and  storage 
rate  schedules.  The  derivations  of  the 
revised  fuel  retention  percentages 
included  therein  are  based  on  Transco's 
estimate  of  gas  required  for  operations 
(GRO)  for  the  forthcoming  annual 
period  April  2000  through  March  2001 
plus  the  balance  accumulated  in  the 
Deferred  GRO  Account  at  January  31, 
2000.  Transco  has  included  an 
adjustment  to  the  calculation  of  the 
deferred  GRO  for  the  annual  period 
April  1999  through  March  2000  in  order 
to  comply  with  the  Commission's 
February  23,  2000  order  (Order)  in 
Transco's  Docket  No.  TM99-6-2 9-000. 

Also  included  in  the  filing  is  an 
alternate  sheet  that  reflects  a  decrease  in 
the  fuel  retention  percentage  applicable 
to  the  firm  storage  service  provided  by 
Transco  under  Rate  Schedules  LG-A, 
LNG,  LNG-R  and  LG-S.  The  fuel 
percentages  on  the  alternate  sheet 
reflects  a  large  under  recovery  in 
Transco's  Deferred  GRO  Account 
amortized  over  a  three  year  period, 
along  with  the  estimate  of  the  GRO  for 
the  forthcoming  annual  period. 

Included  in  A.ppendices  B  and  B-1 
attached  to  the  filing  are  the  workpapers 
supporting  the  derivation  of  the  revised 
fuel  retention  factors.  Appendix  C 
contains  workpapers  supporting  the 
recalculation  of  the  Deferred  GRO 
Account  balance  as  of  January  31,  2000. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary'. 

[FR  Doc.  00-5986  Filed  3-10-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-1 02-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

March  6,  2000. 

Take  notice  that  on  February  28,  2000, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  tendered  for 
filing  in  Docket  No.  CPOO-1 02-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  xmder  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate  a 
delivery  point  for  a  new  gas 
transportation  customer,  Visy  Paper, 
Inc.  (Visy  Paper),  a  paper  manufacturer, 
under  Transco's  blanket  certificate 
issued  in  Docket  No.  CP82-426-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  the  delivery  point 
will  consist  of  two  4-inch  tap  valve 
assemblies,  a  meter  station  with  one  3- 
inch  orifice  meter  tube,  3-inch  inlet  and 
outlet  meter  station  yard  piping, 
electronic  flow  measurement 
equipment,  and  other  appurtenant 
facilities.  Transco  states  that  the 
delivery  point  will  be  installed  at  or 
near  milepost  1065.00  on  Transco's 
mainline  in  Rockdale  County,  Georgia. 
Transco  also  states  that  Visy  Paper  will 
construct,  or  cause  to  be  constructed, 
appurtenant  facilities  to  enable  it  to 
receive  gas  firom  Transco  at  such  point 
and  move  the  gas  to  its  existing  paper 
plant.  Transco  states  the  new  delivery 
point  will  be  used  by  Visy  Paper  to 
receive  up  to  6,000  dekatherms  per  day 
(dt/d)  of  gas  from  Transco  on  a  firm, 
capacity  release  or  interruptible  basis. 
Transco  states  that  upon  completion  of 
the  delivery  point,  Transco  will 
conmience  transportation  service  to 
Visy  Paper  or  its  suppliers  pursuant  to 
Transco's  Rate  Schedules  FT,  FT-R  or 
IT  and  Part  284(G)  of  the  Commission's 
regulations.  Transco  states  that  the 
addition  of  the  delivery  point  will  have 
no  significant  impact  on  its  peak  day  or 
annual  deliveries,  and  is  not  prohibited 
by  its  FERC  Gas  Tariff.  Transco  has 
estimated  the  total  costs  of  Transco's 
proposed  facilities  to  be  approximately 
$254,045.  Transco  states  that  Visy  Paper 
will  reimburse  Transco  for  all  costs 
associated  with  such  facilities. 


In  addition,  Transco  states  that  Visy 
Paper's  plant  is  currently  served  by 
Atlanta  Gas  Light  Company's  (AGL) 
system.  Transco  also  states  that  gas  is 
physically  delivered  to  the  plant  by 
AGL's  system,  but  Visy  Paper  purchases 
the  gas  from  others.  Transco  states  that 
Visy  Paper  has  informed  Transco  that, 
for  a  variety  of  business  reasons,  Visy 
Paper  wants  to  have  gas  supplied  to  its 
plant  in  the  futxire  by  the  Transco 
system. 

Transco  further  states  that  it  filed  an 
application  with  the  Commission  on 
April  29,  1999  in  Docket  No.  CP99-392- 
000  for  its  SouthCoast  Expansion  Project 
(SouthCoast  Project),  and  that  one  of  the 
customers  on  such  project  is  Visy  Paper, 
which  will  receive  gas  at  this  delivery 
point  on  a  firm  basis  for  4,500  dt/d. 
Transco  states  that  once  the  SouthCoast 
Project  is  in  service,  Visy  Paper  will  be 
entitled  to  receive  gas  at  this  delivery 
point  on  a  firm  basis.  Transco  states  that 
the  SouthCoast  Project  is  scheduled  to 
go  into  service  on  November  1,  2000. 
Transco  states  that  Visy  Paper  has 
represented  to  Transco  that  it  is 
important  for  Visy  Paper  to  begin 
receiving  gas  at  this  delivery  point  as 
soon  as  possible  on  a  capacity  release  or 
interruptible  basis.  Transco  states  that 
Visy  Paper  has,  therefore,  requested 
Transco  to  file  this  prior  notice 
application  now  so  that  it  can  begin 
receiving  as  at  this  delivery  point  as 
soon  as  possible. 

Transco's  contact  person  for  this  . 
project  is  Toi  Anderson,  P.O.  Box  1396, 
Houston,  Texas  77251,  (713)  215-4540. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  This  filing  may  be 
viewed  on  the  web  at  http:// 
wvkTw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-6063  Filed  3-10-00:  8:45  am] 
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David  P.  Boerger 

Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP99-257-005] 

William  Gas  Pipelines  Central,  Inc; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  7,  2000. 

Take  notice  that  on  March  1,  2000, 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1 ,  Substitute  First  Revised 
Sheet  Nos.  30-32,  with  the  proposed 
effective  date  of  November  1,  1999. 

Willieuns  states  that  it  made  a  filing  in 
this  docket  on  December  30,  1999  to  set 
forth  each  customer's  direct  bill  or 
refund  amount  in  Williams'  FERC  Gas 
Tariff  and  to  modify  Articles  14.2,  27 
and  28  to  refer  only  to  the  Settlement. 
The  instant  filing  is  being  made  to 
correct  the  allocations  among  four 
customers.  Two  customers  were  affected 
by  a  capacity  release  adjustment  not 
reflected  correctly.  Two  other  customers 
were  affected  by  a  contract  that  was 
transferred  from  one  customer  to  the 
other  not  being  reflected  in  the  system 
on  the  correct  date.  A  revised  Exhibit  Bl 
and  B2  are  enclosed,  as  well  as  revised 
tariff  sheets. 

Williams  state  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  conmiissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-5983  Filed  3-10-00:  8:45aml 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2720-032  and  2471-005] 

Wisconsin  Electric  Power  Company; 
Notice  Granting  Late  Intervention 

March  7.  2000. 

On  December  2,  1999,  the 
Commission  issued  a  notice  of  the 
application  for  amendment  of  license 
filed  by  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  for  its 
existing  Sturgeon  Falls  Project  No.  2720, 
located  on  the  Menominee  River,  in 
Dickenson  County,  Michigan  and 
Marinette  County,  Wisconsin.  The 
notice  established  January  31,  2000,  as 
the  deadline  for  the  filing  of  motions  to 
intervene. 

On  December  3,  1999.  the 
Commission  issued  a  notice  of  the 
application  for  surrender  of  license  filed 
by  Wisconsin  electric  for  its  existing 
Sturgeon  Hydroelectric  Project  No. 
2471,  located  on  the  sturgeon  river,  in 
Dickenson  County,  Michigan.  The 
notice  established  February  1,  2000.  as 
the  deadline  for  filing  motions  to 
intervene. 

On  February  4.  2000.  River  Alliance 
of  Wisconsin  filed  a  late  motion  to 
intervene  in  both  proceedings.' 
Granting  the  motion  to  intervene  will 
not  unduly  delay  or  disrupt  the 
proceedings  or  any  other  parties  to 
them.  Therefore,  pursuant  to  Rule  214,^ 
the  motion  to  intervene  filed  in  these 
proceedings  by  the  River  Alliance  of 
Wisconsin  is  granted,  subject  to  the 
Commission's  rules  and  regulations. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5975  Filed  3-10-00:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 05-000,  et  al.] 
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Take  notice  that  the  following  filings 
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.•several  related  proceedings.  Because  those  motions 
were  unopposed,  they  were  granted  automatically. 

^  18  CFR  385.214. 
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[Docket  No.  EGOO-105-000] 

1.  Texas  Independent  Energy  Operating 
Company,  LLC 

Take  notice  that  on  March  1,  2000, 
Texas  Independent  Energy  Operating 
Company,  LLC  (Applicant),  with  its 
principal  office  at  4100  Spring  Valley 
Road,  Suite  1001.  Dallas,  Texas  75244 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  is  a  Delaware  limited 
liability  company.  Applicant  will  be 
engaged  directly,  or  indirectly  through  a 
Section  2(a)(ll)(B)  affiliate,  and 
exclusively  in  operating  a  1000  MW 
natural  gas-fired  generating  facility  and 
certain  interconnection  facilities 
necessary  to  effect  the  sale  of  electric 
energy  at  wholesale  located  in  Ector 
County,  Texas  and  a  1000  MW  natural 
gas-fired  generating  facility  and  certain 
interconnection  facilities  necessary  to 
effect  the  sale  of  electric  energy  at 
wholesale  located  in  Guadalupe  County, 
Texas;  selling  electric  energy  at 
wholesale;  and  engaging  in  project 
development  activities  with  respect 
thereto. 

Comment  date:  March  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
[Docket  No.  EGOO-106-OOOj 

2.  Doyle  I,  L.L.C. 

Take  notice  that  on  February  28,  2000, 
Doyle  I,  L.L.C.  (Doyle),  a  limited 
liability  company  with  its  principal 
place  of  business  at  1400  Smith  Street, 
Houston,  Texas  77002.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Doyle  states  that  it  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  a  natural-gas 
fired,  342  MW  generation  facility 
(Facility)  located  in  Walton,  Georgia. 
Doyle  will  sell  the  Facility's  capacity 
exclusively  at  wholesale. 

Comment  date:  March  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
[Docket  No.  EGOO-107-OOOj 

3.  DTE  Georgetown,  LLC 

Take  notice  that  on  March  1,  2000, 
DTE  Georgetown,  LLC  (DTE 


Georgetown),  a  Delaware  limited 
liability  corporation  with  its  principal 
place  of  business  at  425  South  Main 
Street,  Suite  201,  Ann  Arbor,  MI  48107. 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  March  27.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
[Docket  No.  ER98-2683-O061 

4.  Nicole  Energy  Services,  Inc. 

Take  notice  that  on  March  1,  2000. 
Nicole  Energy  Services,  Inc.  filed  a 
quarterly  report  for  information  only. 
[Docket  No.  ER99-933-0021 

5.  California  Power  Exchange 
Corporation 

Take  notice  that  on  March  1,  2000.  the 
California  Power  Exchange  Corporation 
(CalPX),  tendered  for  filing  a  corrected 
refund  report  in  the  above-referenced 
docket. 

Copies  of  the  filing  were  served  on 
each  of  CalPX's  participants  and  on  the 
official  service  list  in  this  docket. 

Comment  date:  March  22,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Calcasieu  Power,  LLC 

(Docket  No.  EROO-1049-000) 

Take  notice  that  on  March  1,  2000. 
Calcasieu  Power,  LLC  tendered  for  filing 
pursuant  to  Rule  205,  18  CFR  385.205. 
a  Revised  FERC  Electric  Rate  Schedule 
No.  1  in  compliance  with  the 
Commission's  order  dated  February  23, 
2000. 

Comment  date:  March  22,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Reliant  Energy  HL&P 

[Docket  No.  ER00-141.3-O00| 

Take  notice  that  on  February  25.  2000. 
Reliant  Energy  HL&P  tendered  for  filing 
a  revised  executed  transmission  service 
agreement  (TSA)  with  Tex-La  Electric 
Cooperative  of  Texas,  Inc.,  for  Long- 
Terra  Firm  Transmission  Service  under 
Rehant  Energy  HL&P's  FERC  Electric 
Tariff,  Third  Revised  Volume  No.  1,  for 
Transmission  Service  To,  From  emd 
Over  Certain  HVDC  Interconnections. 
The  executed  TSA  supersedes  the 
unexecuted  TSA  filed  in  the  above- 
captioned  docket  on  January  31,  2000. 

Reliant  Energy  HL&P  has  requested  an 
effective  date  for  the  TSA  of  January  1 . 
2000. 


Copies  of  the  filing  were  served  on 
Tex-La  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  17,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Delano  Energy  Company,  Inc. 

[Docket  No.  EROO-891-00]] 

Take  notice  that  on  February  29,  2000. 
Delano  Energy  Company,  Inc.  (Delano) 
tendered  a  compliance  filing  pursuant 
to  the  Commission's  February  9  Order 
accepting  Delano's  request  to  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates 
(Market  Rate  Tariff)  and  directing 
Delano  to  limit  its  authority  to  sell 
ancillary  services  to  sales  into  the 
markets  administered  by  the  California 
ISO. 

Comment  date:  March  21.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER99-1 61 8-003 1 

Take  notice  that  on  March  1,  2000, 
PJM  Interconnection.  L.L.C.  (PJM). 
tendered  for  filing  an  amendment  to 
Schedule  11  (PJM  Capacity  Credit 
Markets)  of  the  Amended  and  Restated 
Operating  Agreement  of  PJM 
Interconnection,  L.L.C.  extending  the 
expiration  date  of  the  mandaton,'  Sell 
Offers  and  Buy  Bids  provision  until  May 
31.2001. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members  and  the  electric 
regulator}'  commissions  in  the  PJM 
Control  Area. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Power  Exchange 
Corporation 

(Docket  No.  EROO-1 64 2-000] 

Take  notice  that  on  March  1.  2000,  the 
California  Power  Exchange  Corporation, 
on  behalf  of  its  CalPX  Trading  Services 
Division  (CTS),  tendered  for  filing  an 
amendment  to  its  February  17.  2000. 
filing  in  this  proceeding.  The  purpose  of 
the  amendment  is  to  make  the  filing 
consistent  with  the  Commission's 
February  24,  2000,  Order  in  Docket  No. 
EROO-951-000. 

CTS  continues  to  request  the  same 
effective  dates  as  it  requested  in  the 
February  17,  2000  filing.  Specifically. 
CTS  requests  waiver  of  notice  to  permit 
a  March  1,  2000  effective  date  for  the 
changes  pertaining  to  providing  notice 
on  the  new  software.  CTS  requests  a 
May  1 .  2000  effective  date  for  the  bulk 
of  the  filing. 

Copies  01  the  filing  were  served  upon 
the  CTS'  jurisdictional  customers  and 
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11.  Entergy  Se  -vices,  Inc. 

IDoclcet  No.  ERO  (-1743-000] 

Take  notice  hat  on  March  1,  2000, 
Entergy  Servic  ss.  Inc.,  on  behalf  of 
Entergy  Corpoi  ation  and  the  five 
Entergy  Operal  ing  Companies:  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States,  Inc., 
Entergy  Louisi  ina.  Inc.,  Entergy 
Mississippi,  In:.,  and  Entergy  New 
Orleans,  Inc.  (together  Entergy), 
tendered  for  fi  ing  (1)  a  Pro  Forma 
Interconnectio  i  and  Operating 

(2)  Procedures  and 
or  Adding  Generation  to 
Entergy's  Tran:  mission  System. 

Entergy  has  i  equested  that  the  Pro 
Forma  Intercor  nection  Agreement  and 
Interconnectio:  i  Procedures  become 
earliest  possible  date. 

Comment  da  fe;  March  22,  2000,  in 
accordance  willi  Standard  Paragraph  E 
at  the  end  of  th  is  notice. 


Agreement  anc 
Requirements 


12.  Pacific  Gas 


(Docket  No.  ERO(  ^1744-000] 


e:ti\ 


Take  notice 
Pacific  Gas  anc 
(PG&E),  tendered 
agreements 
Municipal  Util 
(EBMUDKcoll 
providing  for 
parallel  operat 
and  Camanche 
PG&E's  electridal 
the  following 
Pardee  and  Cadian 
dated  February 
Special  Facil 
a  Generator  Int 
and  (3)  a  Letter 
Special  Facili 

The  GSFAs 
the  ongoing  coits 
owning,  operat  ng 
Specicd  Facilit 
any  alterations 
detailed  in  the 
Agreements,  P(|I&E 
EBMUD  a  mon 
Charge  equal  tc 
transmission- 
facilities  in 
Electric  Rule  2 
California  Pub) 
(CPUC).  PG&E 
of  0.31%  for 
0.307%  for 
transmission- 
Special  Facilities 
CPUC's  Advice 
effective  Augui  t 


-lev 
PGcE 


and  Electric  Company 


tiat  on  March  1.2000, 
Electric  Company 
for  filing  several 
betiveen  PG&E  and  East  Bay 
ty  District 
vely,  Parties) 
s  )ecial  facilities  and  the 
i  on  of  EBMUD's  Pardee 
Powerhouses  and 

system.  PG&E  is  filing 

agreements  for  each  of  the 

che  Powerhouses,  all 

15.  2000:  (1)  a  Generator 

Agreement  (GSFA):  (2) 

irconnection  Agreement: 

Agreement  Regarding 

and  Intercormection. 
)ermit  PG&E  to  recover 
associated  with 
and  maintaining  the 
,  including  the  cost  of 
and  additions.  As 
Special  Facilities 

proposes  to  charge 
hly  Cost  of  Ownership 
the  rate  for 
el,  customer- financed 
"s  currently  effective 
as  filed  with  the 
c  Utilities  Commission 
currently  effective  rate 
Pc  rdee  Powerhouse  or 
Carfianche  Powerhouse  for 
cu  St  omer- financed 
is  contained  in  the 
Letter  1960-G/1587-E, 
5,  1996,  a  copy  of 


litijs 


litiss 


1  ?s, 


U  vel. 


which  is  included  as  Attachment  6  of 
this  filing. 

PG&E  has  requested  permission  to  use 
automatic  rate  adjustments  whenever 
the  CPUC  authorizes  a  new  Electric  Rule 
2  Cost  of  Ownership  Rate  for 
transmission-level ,  customer-financed 
Special  Facilities,  but  has  agreed  to  cap 
the  rate  at  0.52%  per  month. 

Copies  of  this  filing  have  been  served 
upon  EBMUD  and  the  CPUC. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-1 743-000] 

Take  notice  that  on  March  1,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  two  executed 
umbrella  service  agreements  for  network 
integration  transmission  service  under 
state  required  retail  access  programs. 
The  agreements  are  with  Total  Gas  & 
Electric,  Inc.,  and  Agway  Energy 
Services-PA,  Inc. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements  and 
the  state  commissions  within  the  PJM 
control  area. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  DTE  Georgetown,  LLC 

[Docket  No.  EROO-1 746-000] 

Take  notice  that  on  March  1,  2000, 
DTE  Georgetown,  LLC  (Georgetown) 
tendered  for  filing  a  petition  for 
authorization  to  make  sales  of  capacity 
and  energy  at  market -based  rates,  and  a 
request  for  certain  related  blanket 
authorizations  and  waivers. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROO-1 747-000] 

Take  notice  that  on  March  1,  2000,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  Agreements 
for  El  Paso  Merchant  Energy,  L.P.  and  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  for  Conectiv  Energy 
Supply,  Inc.  The  agreements  are 
pursuant  to  the  AEP  Companies'  Open 
Access  Transmission  Service  Tariff 
(OATT).  The  OATT  has  been  designated 
as  FERC  Electric  Tariff  Original  Volume 
No.  4,  effective  July  9,  1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  February  1,  2000. 


AEPSC  also  requests  termination  of 
one  service  agreement  executed  by 
Sonat  Power  Marketing,  L.P.,  under  AEP 
Companies'  FERC  Electric  Tariff 
Original  Volume  No.  4.  El  Paso 
Merchant  Energy,  L.P.  (EPME),  the 
successor  in  interest  to  Sonat  Power 
Marketing,  L.P.,  has  requested  the 
termination  of  the  service  agreement. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Indiana, 
Kentucky.  Michigan,  Ohio,  Teimessee, 
Virginia  and  West  Virginia. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southwestern  Electric  Power 
Company 

[Docket  No.  EROO-1 748-000] 

Take  notice  that  on  March  1,  2000, 
Southwestern  Electric  Power  Company 
(SWEPCO),  tendered  for  filing  the  final 
return  on  common  equity  (Final  ROE)  to 
be  used  in  establishing  final 
redetermined  formula  rates  for 
wholesale  service  in  Contract  Year  1999 
to  Northeast  Texas  Electric  Cooperative, 
Inc.,  the  City  of  Bentonville,  Arkansas, 
Rayburn  Country  Electric  Cooperative, 
Inc.,  Cajun  Electric  Power  Cooperative, 
Inc.,  Tex-La  Electric  Cooperative  of 
Texas,  Inc.,  the  City  of  Hope,  Arkansas, 
and  East  Texas  Electric  Cooperative,  Inc. 
SWEPCO  provides  service  to  these 
Customers  under  contracts  which 
provide  for  periodic  changes  in  rates 
and  charges  determined  in  accordance 
with  cost-of-service  formulas,  including 
a  formulaic  determination  of  the  return 
on  common  equity. 

In  accordance  with  the  provisions  of 
the  formula  rate  contracts,  SWEPCO 
seeks  an  effective  date  of  January  1, 
1999  and,  accordingly,  seeks  waiver,  to 
the  extent  necessary,  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  ser\'ed  on  the 
affected  wholesale  Customers,  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Commission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Sithe  Maryland  Holdings  LLC,  Sithe 
New  Jersey  Holdings  LLC  and  Sithe 
Pennsylvania  Holdings  LLC 

[Docket  No.  EROO-1 749-000) 

Take  notice  that  on  March  1,  2000, 
Sithe  Marj'land  Holdings  LLC,  Sithe 
New  Jersey  Holdings  LLC  and  Sithe 
Pennsylvania  Holdings  LLC 
(collectively,  the  Sithe  PJM  Companies), 
tendered  for  filing  a  Notification  of 
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Change  in  Status  and  Petition  for 
Acceptance  of  Pro  Forma  Revised  Rate 
Schedules  and  Supplements,  by  which 
the  Sithe  PJM  Companies  provide  notice 
that  upon  the  closing  of  the  sale  of  the 
equity  interests  in  Sithe  Maryland,  Sithe 
New  Jersey  and  Sithe  Pennsylvania  to 
Reliant  Energy  Power  Generation,  Inc.. 
or  one  or  more  of  its  direct  or  indirect, 
wholly-owned  subsidiaries,  the  Sithe 
PJM  Companies'  successors.  Reliant 
Energy  Maryland  Holdings,  LLC,  Reliant 
Energy  New  Jersey  Holdings,  LLC  and 
Reliant  Energy  Pennsylvania  Holdings. 
LLC.  will  be  affiliated  with  an  electric 
utility  with  a  franchised  service  territory 
and  various  exempt  wholesale 
generators. 

Due  to  the  affiliation  post-transaction 
with  a  traditional  electric  utility,  the 
Sithe  PJM  Companies  are  submitting  for 
filing  pro  forma  revised  FERC  Electric 
Rate  Schedules  Nos.  1  and  2  and  Codes 
of  Conduct. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-1 750-000] 

Take  notice  that  on  March  1,  2000, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  4  executed  service 
agreements  for  network  integration 
transmission  ser\'ice  and  for  point-to- 
point  transmission  service  under  the 
PJM  Open  Access  Transmission  Tcuriff. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements  and 
the  state  commissions  within  the  PJM 
control  area. 

Comment  date:  March  22.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Doyle  I,  L.L.C. 

(Docket  No.  EROO-1 75 1-000) 

Take  notice  that  on  March  1,  2000, 
Doyle  I,  L.L.C,  pursuant  to  Section  205 
of  the  Federal  Power  Act,  16  U.S.C. 
§824d  (1994),  and  section  35.12  of  the 
Commission's  Regulations,  18  CFR 
35.12,  tendered  for  filing  an  initial  rate 
schedule,  FERC  Electric  Rate  Schedule 
No.  1,  for  the  sale  of  capacity  at  cost- 
based  rates,  applicable  to  a  Power 
Purchase  and  Sale  Agreement,  as 
amended,  between  Doyle  and 
Oglethorpe  Power  Corporation 
(Oglethorpe). 

Doyle  requests  that  the  Commission 
grant  waivers  of  certain  regulatory 
requirements  under  Subpart  A  of  18 
CFR  Part  35,  as  described  below.  In 
addition,  Doyle  requests  waiver  of  the 
60-day  prior  notice  requirement  to 
permit  its  initial  rate  schedule  to  be 
effective  March  15,  2000. 


Copies  of  the  filing  were  served  upon 
Oglethorpe  and  on  the  Georgia  Public 
Service  Commission. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Entergy  Services,  Inc. 

[Docket  No.  EROO-1 752-000] 

Take  notice  that  on  March  1.  2000. 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  hic.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  an  Assigmnent  and  Consent 
Agreement  between  Entergy  Services, 
Ralph  R.  Mabey  as  Chapter  11  Trustee 
for  Cajun  Electric  Power  Cooperative. 
Inc..  and  Louisiana  Generating  LLC. 

Comment  date:  March  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duquesne  Light  Company 

[Docket  No.  EROO-1 753-000] 

Take  notice  that  March  1 ,  2000. 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  February  29.  2000  with  Cargill- 
AUiant.  LLC  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff)-  The  Service 
Agreement  adds  Cargill-Alliant.  LLC  as 
a  customer  luider  the  Tariff. 

DLC  requests  an  effective  date  of 
February  29.  2000  for  the  Service 
Agreement. 

Comment  date:  March  22.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duquesne  Light  Company 

[Docket  No.  EROO-1 754-000] 

Take  notice  that  March  1.  2000. 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  February  29,  2000,  with  Cargill- 
Alliant  LLC  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  Cargill-Alliant  LLC  as  a 
customer  under  the  "Tariff. 

DLC  requests  an  effective  date  of 
February  29,  2000.  for  the  Service 
Agreement. 

Comment  date:  March  22.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duquesne  Light  Company 

[Docket  No.  EROO-1 755-000] 

Take  notice  that  on  March  1,  2000, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  February  29,  2000  with 
FirstEnergy  Corporation  under  DLC's 
Open  Access  Transmission  Tariff 


(Tariff).  The  Service  Agreement  adds 
FirstEnergy  Corporation  as  a  customer 
under  the  Tariff. 

DLC  requests  an  effective  date  of 
February  29,  2000.  for  the  Service 
Agreement. 

Comment  date:  March  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Duquesne  Light  Company 

[Docket  No.  EROO-1 756-000] 

Take  notice  that  March  1.  2000. 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  February  29,  2000,  with 
FirstEnergy  Corporation  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
FirstEnergy  Corporation  as  a  customer 
under  the  Tariff. 

DLC  requests  an  effective  date  of 
February  29.  2000.  for  the  Service 
Agreement. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duquesne  Light  Company 

[Docket  No.  EROO-1 75 7-000] 

Take  notice  that  March  1,  2000, 
Duquesne  Light  Company  (DLC). 
tendered  for  filing  a  Ser\'ice  Agreement 
dated  December  10.  1999  with 
Allegheny  Energy  Supply  Company 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Allegheny  Energy  Supply 
Company  as  a  customer  under  the 
Tariff. 

DLC  requests  an  effective  date  of 
February  29,  2000,  for  the  Service 
Agreement. 

Comment  date:  March  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duquesne  Light  Company 

[Docket  No.  EROO-1 75a-O00l 

Take  notice  that  March  1,  2000, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
dated  December  10,  1999  with 
Allegheny  Energy  Supply  Company 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Allegheny  Energy  Supply 
Company  as  a  customer  under  the 
Tariff. 

DLC  requests  an  effective  date  of 
Februar\'  29.  2000,  for  the  Ser\'ice 
Agreement. 

Comment  date:  March  22.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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27.  Duquesne  I  jght  Company 


fil  ng 


[Docket  No.  EROi 

Take  notice 
Duquesne  Ligh : 
tendered  for 
dated  February 
Energy  Supply 
Access  Transm  i 
Service  Agreen  ent 
Energy  Supply 
the  Tariff. 

DLC  requests 
February  29 
Agreement. 

Comment  da 
accordance  with 
at  the  end  of 


1759-000) 
tiat  March  1,  2000, 
Company  (DLC), 

a  Service  Agreement 
29,  2000  with  Conectiv 
Inc.,  under  DLC's  Open 
ission  Tariff  (Tariff).  The 

adds  Conectiv 
Inc.  as  a  customer  under 


2C00 


an  effective  date  of 
for  the  Service 


e;  March  22,  2000.  in 
Standard  Paragraph  E 
notice. 


ths 


28.  Ameren  Sei  vices  Company 


tiat 


(Docket  No.  EROC 

Take  notice 
Ameren  Services 
Services),  tendered 
unexecuted  Nefwork 
Agreement  and 
Agreement  for 
Transmission 
Services  and 
Missouri  (Farm^ngt^ 
asserts  that  the 
Agreements  is 
Services  to 
to  Farmington 
Open  Access  Tiriff. 

Comment  i 
accordance  wit  i 
at  the  end  of  th  s  notice. 


ths 


t3 


proi  1 


-1760-000] 

on  March  1 ,  2000, 
Company  (Ameren 
for  tiling  an 
Operating 
an  unexecuted  Service 
Jetwork  Integration 
Sprvice  between  Ameren 
City  of  Farmington, 
on).  Ameren  Services 
Durpose  of  the 
permit  Ameren 
de  transmission  service 
Pursuant  to  Ameren's 


March  22,  2000,  in 
Standard  Paragraph  E 


29.  Ameren  Sei  vices  Company 


t  lat  < 


[Docket  No.  ER00|-1 

Take  notice 
Ameren  Services 
Services),  tendered 
unexecuted  Neljwork 
Agreement  and 
Agreement  for 
Transmission  S 
Services  and 
Missoiu-i  (Oweijsvi 
asserts  that  the 
Agreements  is 
Services  to  pro; 
to  Owensville 
Open  Access  T4riff. 

Comment 
accordance  wit 
at  the  end  of  th 


761-000] 

on  March  1,  2000, 
Company  (Ameren 
for  fihng  an 
Operating 
an  unexecuted  Service 
r  letwork  Integration 
3rvice  between  Ameren 
City  of  Owensville, 

ille).  Ameren  Services 
jurpose  of  the 

permit  Ameren 
ide  transmission  service 
ptursuant  to  Ameren's 


t) 


dale 


March  22,  2000,  in 
Standard  Paragraph  E 


1  s  notice. 
30.  Ameren  SeiVices  Company 

[Docket  No.  EROo|-l 


tl  lat 


Take  notice 
Ameren  Servic^ 
Services) 
unexecuted 
Agreement  and 
Agreement  for 
Transmission 
Services  and  Ci 


762-0001 

on  March  1.  2000, 
Company  (Ameren 
tende  red  for  filing  an 
Net  work  Operating 

m  unexecuted  Service 
r  letwork  Integration 
Service  between  Ameren 
y  Light  &  Power,  City  of 


Fredericktown,  Missouri 
(Fredericktown).  Ameren  Services 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  Fredericktown  pursuant  to  Ameren's 
Open  Access  Tariff. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Cleco  Utility  Group  Inc. 

[Docket  No.  EROO-1 763-000) 

Take  notice  that  on  March  1,  2000, 
Cleco  Utility  Group  Inc.,  Transmission 
services  (CLECO),  tendered  for  filing 
their  service  agreement  for  short  term 
firm  point-to-point  transmission 
services  under  its  Open  Access 
Transmission  Tariff  with  Aquila  Energy 
Marketing  Corporation. 

CLECO  requests  an  effective  date  of 
March  7,  2000. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Dayton  Power  and  Light  Company 

[Docket  No.  EROO-1  764-000) 

Take  notice  that  on  March  1,  2000, 
Dayton  Power  and  Light  (DP&L), 
tendered  for  filing  a  Transmission  and 
Ancillary  Service  Reassignment  Tariff. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Maine  Public  Service  Company 

[Docket  No.  EROO-1 765-000] 

Take  notice  that  on  March  1.  2000, 
Maine  Public  Service  Company  (Maine 
Public),  tendered  for  filing  an  executed 
Service  Agreement  for  Firm  Point-To- 
Point  Transmission  Service  under 
Maine  Public's  open  access 
transmission  tariff  with  WPS  Energy 
Services,  Inc. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Tampa  Electric  Company 

[Docket  No.  EROO-1 766-000] 

Take  notice  that  on  March  1,  2000, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  service 
agreement  with  Southern  Company 
Services,  Inc.  (Southern)  under  Tampa 
Electric's  market-based  sales  tariff. 

Tampa  Electric  requests  that  the 
service  agreement  be  made  effective  on 
February  3,  2000. 

Copies  of  the  filing  have  been  served 
on  Southern  and  the  Florida  Public 
Service  Commission. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


35.  Conectiv  Energy  Supply,  Inc. 

[Docket  No.  EROO-1 770-000) 

Take  notice  that  March  1 ,  2000, 
Conectiv,  on  behalf  of  Conectiv  Energy 
Supply,  Inc.  (CESI),  Conectiv  Delmarva 
Generation,  LLC  (CDG)  and  Conectiv 
Atlantic  Generation,  LLC  (CAG),  on 
March  1,  2000,  tendered  for  filing  under 
the  provisions  of  Section  205  of  the 
Federal  Power  Act:  (1)  CESI's  updated 
market-based  rate  tariff,  a  notice  of 
change  in  status  and  CESI's  service 
agreements  with  Delmarva  Power  & 
Light  Company  and  Atlantic  City 
Electric  Company;  (2)  CDG's  market- 
based  rate  tariff  and  CDG's  tolling 
agreement  with  CESI,  which  is  a  service 
agreement  pursuant  to  this  tariff;  and  (3) 
CAG's  market-based  rate  tariff  and 
CAG's  service  agreement  with  CESI 
under  this  tariff. 

Conectiv  requests  that  the 
Commission  allow  the  rate  schedule  to 
become  effective  on  May  1,  2000,  which 
is  sixty  days  after  the  filing  and  the  date 
on  which  Conectiv  hopes  that  the 
transfer  of  certain  generating  facilities  to 
CDG  and  CAG  will  occur. 

Copies  of  the  filing  were  served  upon 
Delmarva's  wholesale  requirements 
customers,  and  the  Maryland  People's 
Counsel,  Maryland  Public  Service 
Commission,  Delaware  Public  Service 
Commission,  New  Jersey  Public  Service 
Commission  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  March  22.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Atlantic  City  Electric  Company, 
Delmarva  Power  and  Light  Company 

[Docket  Nos.  EROO-1 771-000  and  EROO- 
1772-000) 

Delmarva  Power  and  Light  Company 
Docket  No.  EROO-1 772-000 

Take  notice  that  March  1 ,  2000, 
Atlantic  City  Electric  Company 
(Atlantic)  and  Delmarva  Power  and 
Light  Company  (Delmarva),  tendered  for 
filing  interconnection  agreements 
between  Atlantic  and  Conectiv  Atlantic 
Generation,  LLC  (CAG);  and  between 
Delmarva  and  Conectiv  Delmarva.  LLC 
(CDG). 

The  Atlantic  Interconnection 
Agreement  contains  terms  and 
conditions  for  the  interconnection  of 
CAG  and  Atlantic  facilities  and  the 
Delmarva  Interconnection  Agreement 
contains  terms  and  conditions  for  the 
interconnection  of  CDG  and  Delmarva 
facilities. 

Copies  of  the  filing  were  served  upon 
the  Delaware  Public  Service 
Commission,  the  Maryland  Public 
Service  Commission,  the  State  of  New 
Jersey  Board  of  Public  Utilities  and  the 
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Virginia  State  Corporation  Commission, 
Energy  Division,  where  the  two  utilities 
operate,  Delmarva's  jurisdictional 
requirements  customers  and  Vineland, 
Dover,  Easton  and  Old  Dominion 
Electric  Cooperative  who  are 
transmission  dependent  utilities  taking 
interconnection  service  from  Delmarva 

and  Atlantic. 

Comment  date:  March  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  EROO-1 785-000] 

Take  notice  that  on  February  25,  2000, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  a  revised 
Open  Access  Transmission  Tariff  to 
provide  Network  Integration 
Transmission  Service  under  the 
Southwest  Power  Pool,  Inc.  (SPP) 
Regional  Tariff. 

Copies  of  this  filing  have  been  served 
on  the  affected  parties,  the  Oklahoma 
Corporation  Commission  and  the 
Arkansas  Public  Service  Commission. 

Comment  date:  March  17,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROO-1 786-000] 

Take  notice  that  on  February  29,  2000, 
Public  Service  Company  of  New  Mexico 
(PNM)  filed  as  an  amendment  to  the  San 
Juan  Project  Participation  Agreement 
(Participation  Agreement)  an  Interim 
Invoicing  Agreement  with  respect  to 
invoicing  for  coal  deliveries  from  San 
Juan  Coal  Company  among  PNM, 
Tucson  Electric  Power  Company  (TEP) 
and  the  other  owners  of  interests  in  the 
San  Juan  Generating  Station.  This 
interim  agreement  effectively  modifies 
the  Participation  Agreement  for  an 
interim  period  from  January  1,  2000 
through  December  31,  2000. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  allow  the  Interim  Invoicing 
Agreement  to  be  effective  as  of  January 

1,2000. 

Copies  of  this  filing  have  been  served 
upon  the  New  Mexico  Public  Regulation 
Commission,  TEP  and  each  of  the 
owners  of  an  interest  in  the  San  Juan 
Generating  Station. 

Comment  date:  March  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5992  Filed  3-10-00:  8:45  am] 

BILUNG  CODE  6717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

March  8,  2000. 

The  Following  Notice  of  Meeting  is 
Published  Pursuant  to  Section  3(A)  of 
the  Government  in  The  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission 
DATE  AND  TIME:  March  15,  2000,  10:00 
a.m. 

place:  Room  2C  888  First  Street,  N.E. 
Washington.  D.C.  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda  * 
Note — Items  Listed  on  the  Agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers.  Secretary.  Telephone 
(202)  208-0400,  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda— Hydro,  736th— Meeting 
March  15,  2000,  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 

Docket#  EL95-49.  001.  Fourth  Branch 
Associates  v.  Niagara  Mohawk  Power 
Corporation 
Other#s  P-6032.  040.  Fourth  Branch 
Associates  v.  Niagara  Mohawk  Power 
Corporation 
CAH-2. 


Docket*  P-6559.  015,  H.  Bruce  Cox 
CAH-3. 

Docket#  P-4632,  021,  Clifton  Power 
Corporation 
Other#s  P-4632.  023,  Clifton  Power 

Corporation 
CAH-i. 

Docket*  P-459. 105.  The  Coalition  for  the 
Fair  and  Equitable  Regulation  of  Docks 
on  Lake  of  the  Ozarks.  Inc.  V.  Union 
Electric  Company.  D.B.A.  Amerenue 

Consent  Agenda — Electric 

CAE-1. 
Docket*  EROO-1 139,  000.  Gleason  Power  I. 

L.L.C. 
Other#s  EROO-1140.  000.  Des  Plaines 

Green  Land  DevelopmenT,  L.L.C. 
EROO-1141.  000,  West  Fork  Land 
Development  Company,  L.L.C. 
EROO-1 147,  000,  Aes  Londonderry.  LLC 
EROO-1 171,  000,  Tiverton  Power 
Associates  Limited  Partnership 
CAE-2. 

Omitted 
CAE-3. 
Docket*  EROO-1 182.  000,  Puget  Sound 
Energy,  Inc. 
CAE-4. 

Docket*  EROO-1 258,  000,  First  Electric 
Cooperative  Corporation 
Other*s  ELOO-37,  000,  First  Electric 

Cooperative  Corporation 
CAE-5. 

Docket*  EROO-1175,  000.  NSP  Operating 
Companies 
CAE-6. 

Omitted 
CAE-7. 
Docket*  ER97-1523.  022.  Central  Hudson 
Gas  &  Electric  Corporation.  Consolidated 
Edison  Company  of  New  York.  Inc.,  New 
York  State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities.  Inc..  New 
York  Power  Authority  and  Rochester  Gas 
and  Electric  Corporation 
CAE-8. 
Docket*  OA97-163.  008.  Mid-Continent 

Area  Power  Pool 
Other*s  OA97-658,  008.  Mid-Continent 

.^rea  Power  Pool 
ER97-1162.  007,  Mid-Continent  Area 
Power  Pool 
CAE-9. 

Docket*  ER99-2609.  000.  Firstenergy 

Operating  Companies 
Other*s  EL99-71.  000.  Firstenergy 

Operating  Companies 
EL99-71.  001.  Firstenergy  Operating 

Companies 
ER99-2609,  002,  Firstenergy  Operating 

Companies 
ER99-2647,  000.  American  Transmission 
Systems.  Inc. 
CAE-'lO. 

Docket*  ER99-3084.  000.  Entergy  Services. 

Inc. 
Other*s  ER99-3093.  000.  Entergy  Services. 

Inc. 
ER99-3133.  000.  Entergy  Services.  Inc. 
ER99-3175.  000,  Entergy  Services,  Inc. 
ER99-3176.  000.  Entergy  Services.  Inc. 
ER99-3188.  000.  Entergy  Services,  Inc. 
ER99-3252.  000.  Entergy  Services.  Inc. 
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38  11 


Admi  listrafion 


ER99-3302 
ER99-3315 
ER99-3960. 
CAE-11. 

Docket#  ER99-J3393 
Interconnect 
CAE-12. 

Docket*  EC00-J38 

Company 
Other#s  ELOO-^6 

Company 
ER0O-803.'00O 
Company 
CAE-13. 

Docket*  EC00-b4 
Electric  Com  3 
Light  Compi 
Company 
Other#s  ECOO-fe 
Electric  Com  san 
Light  Compa  iv 
CAE-14. 

Omitted 
CAE-15. 

Docket*  EF99-0O21 
Department 
Power 
CAE-16. 

Omitted 
CAE-17. 

Omitted 
CAE-18. 

Docket*  EL99-t4 
Area  Rapid 
and  Electric 
CAE-19. 

Omitted 
CAE-20. 
Docket* 
Power  Company 
CAE-21. 

Omitted 
CAE-22. 

Docket*  EL99-08 
New  York  v. 
Company  of 
CAE-23. 

Docket*  NI99-  t 
Agricultural 
District 
CAE-24. 
Docket* 
Company  of 
CAE-25. 

Omitted 
CAE-26. 

Docket*  ELOO-h 
Company 
CAE-27. 
Docket* 
Corporation 
Entergy  Ark^n 
Louisiana 
Entergy  New 
Gulf  States, 
Other*s 
Inc 
CAE-28. 
Docket*  ELOO-bO 
Water  Comp  my 
Electric  V.  S( 
Company 
CAE-29. 
Docket* 
Energy  Com 
CAE-30. 


.  Entergy  Services,  Inc. 

Entergy  Services,  Inc. 

.  Entergy  Services,  Inc. 


,  000,  PJM 
on,  L.L.C. 

,  000,  Peco  Energy 

000,  Susquehanna  Power 

Peco  Energy  Power 


000,  Atlantic  City 
any.  Delmarva  Power  8e 
y  and  Peco  Energy 


5,  000.  Atlantic  City 
y.  Delmarva  Power  & 
and  PSEG  Nuclear  LLC 


000.  United  States 
f  Energy — Southeastern 


,  001,  San  Francisco  Bay 
1  ransit  District  v.  Pacific  Gas 
Company 


ER99-  2332,  001,  Sierra  Pacific 


,  000,  Village  of  Freeport, 
Consolidated  Edison 
^lew  York.  Inc. 

000,  Salt  River  Project 
mprovement  and  Power 


ELOO- J 2 


,  000,  Public  Service 
Colorado 


2,  000,  Tennessee  Power 


EL98- 36 


JO,  000,  Aquila  Power 
,'.  Entergy  Services,  Inc., 
nsas.  Inc.,  Entergy 
c,  Entergy  Mississippi,  Inc., 
Orleans,  Inc.  and  Entergy 

^la.cc.  -nc. 

s  ER91-  569,  009,  Entergy  Services, 


000,  Southern  California 
y.  d.b.a  Bear  Valley 
uthem  California  Edison 


EL99-  92,  000,  Midamerican 
lany 


Docket*  ELOO-24,  000,  The  Village  of 
Jackson  Center,  Ohio,  The  Village  of 
Versailles,  Ohio  and  The  City  of  Tipp 
'City,  Ohio  v.  The  Dayton  Power  &  Light 
Company 
CAE-31. 

Docket*  EL99-66,  000,  Wabash  Valley 
Power  Association  and  American 
Municipal  Power-Ohio,  Inc.  v.  American 
Electric  Power  Service  Corporation 

Other*s  EL99-72,  000,  Indiana  Municipal 
Power  Agency  v.  American  Electric 
Power  Service  Corporation 
CAE-32. 

Docket*  OAOO-2,  000,  Midamerican 
Energy  Company 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
Docket*  RPOO-180,  000,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-2. 
Docket*  RPOO-182,  000,  Young  Gas  Storage 
Company,  Ltd. 
CAG-3. 
Docket*  RP99-286,  000,  Granite  State  Gas 

Transmission,  Inc. 
Other#s  RP99-286,  001,  Granite  State  Gas 
Transmission,  Inc. 
CAG--i. 
Docket*  RP99-176,  010,  Natural  Gas 
Pipeline  Company  of  America 
CAG-5. 
Docket*  RPOO-76,  001,  Wyoming  Interstate 
Company,  Ltd. 
CAG-6. 

Docket*  RPOO-181,  000,  MIGC,  Inc. 
CAG-7. 
Docket*  RPOO-108,  001  ,Questar  Pipeline 
Company 
CAG-8. 
Docket*  RP99-330,  001,  Consumer 
Services  Association,  Inc.  d/b/2  United 
Gas  Services  v.  K  N  Interstate  Gas 
Transmission  Company  and  K  N  Energy. 
Inc. 
CAG-9. 

Omitted 
CAG-10. 
Docket*  RP97-71,  000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-1 1. 
Docket*  PR99-19,  000,  Oneok  Gas  Storage, 
L.L.C.  and  Oneok  Sayre  Storage 
Company 
CAG-12. 

Docket*  RP87-15  et  al.,  036,  Trunkline  Gas 

Company,  et  al. 
Other*s  RP92-122,  008,  Trunkline  LNG 
Company 
CAG-1 3. 
Docket*  RP96-312,  017,  Tennessee  Gas 

Pipeline  Company 
Other#s  RP96-312,'o25,  Tennessee  Gas 

Pipeline  Company 
RP96-312,  026,  Tennessee  Gas  Pipeline 

Company 
GT99-26,  002,  Tennessee  Gas  Pipeline 
Company 
CAG-14. 

Docket*  RP99-335,  001,  Transwestem 
Pipeline  Company 
CAG-1 5. 

Docket*  RP97-375,  009,  Wyoming 

Interstate  Company,  Ltd. 
Other*s  RP99-381,  000,  Wyoming 
Interstate  Company,  Ltd. 


CAG-16. 

Omitted 
CAG-17. 

Docket*  RPOO-8,  003,  Reliant  Energy  Gas 
Transmission  Company 
CAG-1 8. 

Docket*  GP91-8,  008,  Jack  J,  Gryriberg  v. 
Rocky  Mountain  Natural  Gas  Company 
Other*91-10,  008,  Rocky  Mountain 
Natural  Gas  Company  v.  Jack  J.  Grvnberg 
CAG-1 9. 

Docket*  OR99-3,  000,  Frontier  Oil  and 
Refining  Company  v.  Express  Pipeline 
Partnership 
CAG-20. 
Docket*  MG99-26,  001,  Dauphin  Island 
Gathering  Peirtners 
CAG-2 1. 

Docket*  CP98-238,  002,  Destin  Pipeline 
Company,  L.L.C. 
CAG-22. 

Docket*  CPOO-41,  000,  Questar  Pipeline 
Company 
CAG-2  3. 

Docket*  CPOO-56,  000,  Atmos  Energy 

Corporation 
Other#s  CPOO-60,  000,  Associated  Natural 
Gas  Company 
CAG-24. 
Docket*  CP99-615,  000,  Petal  Gas  Storage, 
L.L.C. 
CAG-2."). 

Docket*  CP99-21,  000,  Northern  Border 
Pipeline  Company 
CAG-26. 

Docket*  CP99-579,  001,  Southern  LNG  Inc. 
Other#s  CP99-580,  001,  Southern  LNG  Inc, 
CP99-581,  001,  Southern  LNG  Inc. 
CP99-582,  002,  Southern  LNG  Inc. 
CAG-2  7. 
Docket*  CP99-61,  002,  Tristate  Pipeline, 

L.L.C. 
Other#s  CP99-62.  002,  Tristate  Pipeline, 

L.L.C. 
CP99-63,  002,  Tristate  Pipeline,  L.L.C. 
CP99-64,  002,  Tristate  Pipeline,  L.L.C. 
CAG-2  8. 
Docket*  RM98-17,  001,  Landowner 
Notifications,  Expanded  Categorical 
Exclusions,  and  Other  Environmental 
Filing  Requirements 
CAG-29. 

Docket*  PROO-1,  000,  Oneok  Field 

Services  Company 
Other*s  PROO-1,  001,  Oneok  Field  Services 
Company 
CAG-30. 

Docket*  CP97-549.  001,  CNG 
Transmission  Corporation 
CAG-3 1. 

Docket*  GP97-1,  002,  Rocky  Mountain 
Natural  Gas  Company 
CAG-32. 

Docket*  RP99-504,  OOOf,  Willians  Gas 
Pipelines  Central,  Inc, 

Hydro  Agenda 

H-1.  Reserved 
Electic  Agenda 

E-1. 

Docket*  EC98-40,  000,  Americal  Electric 

Power  Company  and  Central  and  South 

West  Corporation 
Other*  ER98-2770,  000,  American  Electric 

Power  Company  and  Central  and  South 

West  Corporation 
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ER98-2786,  000,  American  Electric  Power 
Company  and  Central  and  South  West 
Corporation  Opinion  and  Order  on 
Merger. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6163  Filed  3-9-00;  11:41  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Revised  Landowner 
Pamphlet 

March  7,  2000. 

The  "most  recent  edition"  of  the 
Commission's  pamphlet:  "An  Interstate 
Natural  Gas  Facility  on  My  Land?  What 
Do  I  Need  to  Know^?",  has  been  issued. 
It  is  dated  February  2000. 

The  revised  pamphlet  is  available  on 
the  Commission's  website.  From  the 
home  page  at  wrww.ferc.fed.us  select  the 
link  to  the  Office  of  External  Affairs  in 
the  lower  right  column  of  links,  or  enter 
www.ferc.fed.us/intro/oea  directly  into 
your  browser.  The  link  to  the  revised 
pamphlet  (www.ferc.fed.us/intro/oea/ 
6513gpo.pdf)  is  on  this  page.  This 
version  should  be  used  and  may  be 
copied  until  the  full  color  version  of  the 
ptmiphlet  is  available  through  the 
Government  Printing  Office  (GPO).  The 
Commission  will  issue  a  further  notice 
when  the  pamphlet  may  be  obtained 
from  the  GPO. 

Questions  about  the  pamphlet  should 
be  directed  to:  Federal  Energy 
Regulatory  Commission,  Office  of 
External  Affairs,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208-1088. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-5991  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6560-1] 

Interim  Statement  of  Policy  on 
Alternative  Dispute  Resolution 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice. 


SUMMARY:  This  document  publishes  the 
interim  statement  of  policy  of  the 
United  States  Environmental  Protection 
Agency  regarding  the  use  of  alternative 
dispute  resolution  ("ADR").  In  addition 
to  publishing  the  interim  statement  of 
policy,  this  document  describes  a 
process  for  developing  and  issuing  a 
final  EPA  policy  on  ADR.  We  are  also 
requesting  public  comment  on  issues 
that  the  Agency  should  take  into 
consideration  in  preparing  a  final  ADR 
policy  and  comments  on  how  EPA  can 
best  encourage  the  acceptance  and  use 
of  ADR  techniques  in  appropriate 
circumstances. 

This  document  is  published  in  the 
Federal  Register  to  affirm  the 
commitment  of  the  U.S.  Environmental 
Protection  Agency  to  the  use  of 
alternative  dispute  resolution  (ADR)  in 
Agency  activities.  Nothing  in  this 
document  creates  any  right  or  benefit  by 
a  party  against  the  United  States. 
DATES:  Comments  must  be  submitted  on 
or  before  May  12,  2000. 
ADDRESSES:  Please  address  comments  to 
W.  Robert  Ward,  Dispute  Resolution 
Specialist,  by  mail  at  U.S.  EPA,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW  (MC  2310A).  Washington, 
D.C.  20460,  or  by  e-mail  at 
ward.robert@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Robert  Ward,  Dispute  Resolution 
Specialist,  U.S.  EPA,  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW  (MC  2310A),  Washington.  D.C. 
20460;  (202)  564-2922; 
ward.  robert@epa  -gov. 

SUPPLEMENTARY  INFORMATION:  This 
interim  statement  of  policy  is  consistent 
with  the  Administrative  Dispute 
Resolution  Act  of  1996  (Public  Law 
104-320,  Oct.  19,  1996,  5  U.S.C.  571- 
583).  which  requires,  in  part,  that  each 
federal  agency  adopt  a  policy  that 
addresses  the  use  of  ADR.  It  is  also 
consistent  with  provisions  of  the  Civil 
Justice  Reform  Act  (Public  Law  101- 
650,  Dec.  1,  1990,  28  U.S.C.  471-482), 
Executive  Order  12988,  "Civil  Justice 
Reform,"  February  5. 1996;  the 
Regulatory  Negotiation  Act  of  1996 
(Public  Law  104-320,  Oct.  19,  1996,  5 
U.S.C.  561-570);  the  Federal 
Acquisition  Streamlining  Act  (Public 
Law  103-355,  Oct.  13,  1994,  41  U.S.C. 
405);  the  Contracts  Disputes  Act  (41 
U.S.C.  601-613):  the  Federal 
Acquisition  Regulation  (48  CFR  33.204): 
Executive  Order  12979,  "Agency 
Procurement  Protests,"  October  25, 
1995;  Equal  Employment  Opportunity 
Commission  regulations  (29  CFR  part 
1614);  Presidential  Memorandum, 


"Designation  of  Interagency  Committees 
to  Facilitate  and  Encourage  Use  of 
Alternative  Means  of  Dispute  Resolution 
and  Negotiated  Rulemaking,"  May  1, 
1998,  and  the  Report  of  the  National 
Performance  Review,  "Creating  a 
Government  that  Works  Better  and  Costs 
Less,"  September  7,  1993. 

Interim  Statement  of  Policy  on 
Alternative  Dispute  Resolution 

It  is  the  policy  of  the  Environmental 
Protection  Agency  to  consider,  under 
guidelines  to  be  established  by  the 
Agency  for  this  purpose,  the  use  of  ADR 
techniques  in  the  conduct  of  Agency 
activities  and  to  use  ADR  whenever  it  is 
appropriate.  For  purposes  of  this 
interim  statement  of  policy,  ADR  has 
the  definition  given  to  it  by  the 
Administrative  Dispute  Resolution  Act, 
namely,  "any  procedure  that  is  used  to 
resolve  issues  in  controversy,  including 
but  not  limited  to,  conciliation, 
facilitation,  mediation,  fact  finding, 
minitrials,  arbitration,  and  use  of 
ombuds,  or  any  combination  thereof."  5 
U.S.C.  571.  In  addition,  it  is  the  policy 
of  the  Environmental  Protection  Agency 
to  work  to  prevent  disputes  and  to  use 
ADR  techniques  where  appropriate  to 
engage  stakeholders  as  a  part  of  the 
dispute  prevention  effort.  It  is 
furthermore  the  policy  of  the 
Environmental  Protection  Agency  to 
develop  new  programs  that  employ 
alternative  means  of  dispute  prevention 
and  resolution;  to  provide  information 
and  training  in  alternative  dispute 
resolution  methods  for  Agency  staff  and 
managers  who  may  have  occasion  to  use 
ADR  in  their  work:  to  enhance  its 
program  for  providing  the  services  of 
third-party  neutrals  on  an  expedited 
basis:  and  to  track  and  report  on  the  use 
of  ADR  throughout  the  Agency. 

Alternative  dispute  resolution 
techniques  are  increasingly  being  used 
by  Federal  agencies,  private  citizens  and 
organizations  to  prevent  and  resolve 
disputes  and  manage  cases.  The 
Environmental  Protection  Agency 
already  has  a  long  history  of 
encouraging  and  supporting  the  use  of 
ADR  in  Agency  practice.  In  1981,  EPA 
issued  a  policy  designed  to  provide 
guidance  and  direction  on  reasonable 
and  effective  means  of  involving  the 
public  in  program  decisions  under  all  of 
the  major  environmental  statutes.  46  FR 
5736,  Jan.  19,  1981.  In  1983.  EPA 
established  the  Regulator}'  Negotiation 
Project  to  explore  and  demonstrate  the 
value  of  negotiation  and  other 
consensus-building  techniques  for 
developing  regulations.  In  1987,  the 
Project  expanded  its  activities  to  the  use 
of  consensus-building  in  policy 
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In  1985.  EPA 
piloted  the  use 


dialogues  and  t  le  development  of 
research  strateg  ies. 

s  Office  of  Enforcement 
af  ADR  to  assist  in  the 
resolution  of  er  forcement  actions.  In 
1987,  EPA  issuifd  a  "Guidance  on  the 
Use  of  Altemat ;  Dispute  Resolution  in 
EPA  Enforceme  nt  Cases"  establishing 
the  review  of  al  enforcement  actions  for 
the  potential  us  e  of  ADR  processes  and 
the  use  of  ADR  whenever  such  use  may 
lead  to  a  promj  t,  fair,  and  efficient 
resolution  of  di  sputes. 

In  1996,  the  ( )ffice  of  Solid  Waste  and 
Emergency  Res  )onse  initiated  a 
program  to  use  ADR  professionals  to 
facilitate  the  rei  olution  of  hazardous 
waste  site  dispi  tes.  Also  in  1996,  the 
Office  of  Civil  I  ights  piloted  the  use  of 
ADR  processes  to  support  the  resolution 
of  Equal  Emplo  ^rment  Opportimity 
complaints. 

In  October  IS  98,  as  partial  fulfillment 
of  the  requirem  mts  of  the  ADR  Act  and 
in  response  to  t  le  Presidential 
Memorandum  (  n  ADR  of  May  1,  1998, 
EPA  appointed  a  Dispute  Resolution 
Specialist.  In  N  jvember  of  1999,  the 
establishment  c  f  a  Conflict  Prevention 
and  Resolution  Center  was  announced. 
The  Center  will  be  part  of  the  Agency's 
ADR  Law  Offici  ( that  will  serve  as  EPA's 
national  ADR  p  alicy  and  coordination 
office.  In  additi  3n,  the  Agency  has 
established  oml  »uds  progreuns  in  several 
Regional  and  h(  adquarter  offices  and  is 
currently  devel  )ping  programs  for  the 
use  of  ADR  in  c  antract  and  claims 
disputes,  and  ii  programs  that  invite 
public  participi  tion. 

The  Agency's  capacity  for  accessing 
outside  profess  onal  facilitation  and 
mediation  supp  ort  has  significantly 
increased  throu  ^h  a  series  of  contracts 
managed  by  the  Agency.  In  1988,  EPA 
issued  a  contrai  :t  authorizing  up  to 
$1,000,000  in  neutral  services  over  three 
years.  The  mosi  recent  contract,  issued 
in  1999,  has  a  c  3iling  of  more  than 
$41,000,000.  Tlie  growth  in  demand  for 
outside  dispute  resolution  services 
reflects  the  brej  dth  of  ADR  activities 
that  have  been    upported  by  the 
Agency. 
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(1)  Formal  and  informal 
adjudications; 

(2)  Issuance  of  rules  and  regulations; 

(3)  Development  of  policy  and 
guidance; 

(4)  Enforcement  and  compliance 
actions; 

(5)  Issuing  and  revoking  licenses  and 
permits; 

(6)  Grants  administration  and 
Memoranda  of  Understanding; 

(7)  Contract  placement  and 
administration; 

(8)  Interactions  with  the  public  and 
regulated  community; 

(9)  Legal  actions  brought  by  or  against 
the  Agency; 

(10)  Employment  related  actions. 
In  addition,  the  policy  and/or 

guidances  will  address  salient  issues 
such  as  confidentiality,  the  use  of 
binding  arbitration,  and  guidelines  for 
providing  appropriate  ADR  training.  In 
developing  the  final  policy,  the  Agency 
will  take  into  account  any  comments 
received  on  the  interim  statement  of 
policy  published  in  this  document.  The 
Agency  also  plans  to  issue  a  draft  of  the 
final  ADR  policy  for  public  review  and 
will  seek  comment  at  that  time. 

Coordination  With  Public  Participation 
Policy  Review 

On  November  30  of  last  year,  EPA's 
Regulatory  Steering  Committee 
published  a  document  in  the  Federal 
Register  seeking  public  comment  on  the 
Agency's  1981  Policy  on  Public 
Participation,  including  the  question  of 
how  the  Agency  C£ui  best  engage  the 
public  in  an  effort  to  revise  that  policy 
(and  other  related  EPA  policies  and 
regulations).  (See  64  FR  66906,  Nov.  30, 
1999)  Because  interaction  with  the 
public  and  regulated  community  is  one 
of  the  areas  to  be  addressed  in  the  final 
ADR  policy,  the  Agency  will  be  using 
the  feedback  received  in  response  to 
that  document  to  inform  the  final  ADR 
policy  as  well. 

Request  for  Public  Comment 

The  Environmental  Protection  Agency 
invites  public  comment  on  issues  that 
the  internal  Agency  workgroup  should 
consider  in  developing  a  final  ADR 
policy.  In  particular,  the  Agency  would 
like  to  hear  the  views  of  stakeholders 
regarding  how  EPA  can  best  encourage 
the  acceptance  and  use  of  ADR 
techniques  in  appropriate 
circumstances.  Comments  should  be 
received  by  May  12.  2000. 

Dated:  March  7,  2000. 
Carol  Browner, 
Administrator. 
[FR  Doc.  00-6097  Filed  3-10-00:  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6560-2] 

Carolina  Creosoting  Corporation  Site, 
Leiand,  Brunswick  County,  North 
Carolina;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  Settlement. 

summary:  Pursuant  to  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  U.S.  Environmental 
Protection  Agency  (EPA)  proposed  to 
settle  its  claim  for  past  response  cost 
inciured  at  the  Carolina  Creosoting 
Corporation  Site  (Site)  located  in 
Leiand,  Brunswick  County,  North 
Carolina  with  Mr.  Edward  Theobold. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days  following  the  date  of  publication  of 
this  notice.  EPA  may  withdraw  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Paula  V.  Batchelor,  U.S.  EPA  Region  4, 
Waste  Management  Division,  61  Forsyth 
Street,  SW,  Atlanta,  Georgia  30303,  404/ 
562-8887. 

Written  Comments  should  be  sent  to 
Ms.  Batchelor  at  the  above  address  and 
should  reference  the  Carolina 
Creosoting  Corporation  Site. 

Dated:  Februarv'  28,  2000. 
Franklin  E.  Hill, 

Chief,  CERCLA  Programs  Services  Branch. 
Waste  Management  Division. 
[FR  Doc.  00-6096  Filed  3-10-00:  8:45  am] 

BILLING  CODE  6570-50-M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

March  16,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 

actions  (appointments,  promotions, 

assignments,  reassignments,  and  salary 

actions)  involving  individual  Federal 

Reserve  System  employees. 
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2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federaheserve.gov  for  an 
electronic  aimouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  March  9,  2000. 
Robert  deV.  Friereon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-6191  Filed  3-9-00:  1:08  pm] 

BILLING  CODE  621(M)1-P 


FEDERAL  TRADE  COMMISSION 

[File  No.  991-0278] 

Michael  T.  Berkley,  D.C.,  and  Mark  A. 
Casselllus,  D.C.;  Analysis  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  6,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker  or  Nicholas  Franczyk, 
Federal  Trade  Commission,  Midwest 
Region,  55  E.  Monroe  St.,  Suite  1860, 
Chicago,  IL  60603-5701.  (312)  960- 
5633. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 


order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  March  7,  2000).  on  the 
World  Wide  Web.  at  "http:// 
WMrw.ftc.gov/ftc/formal.htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room.  Room  H-130, 
600  Pennsylvania  Avenue,  NW. 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  GOO  Pennsylvania 
Ave..  NW.  Washington.  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  from  Michale  T.  Berkley, 
D.C.,  and  Mark  A.  Cassellius,  D.C.,  to  a 
proposed  consent  order.  The  agreement 
settles  charges  by  the  Federal  Trade 
Commission  that  Drs.  Berkley  and 
Cassellius  have  violated  Section  5  of  the 
Federal  Trade  Commission  Act  by 
conspiring  between  themselves  and 
with  other  chiropractors  to  fix  prices  for 
chiropractic  services  and  to  boycott  the 
Gundersen  Lutheren  Health  Plan 
("Gundersen")  to  obtain  higher 
reimbiu'sement  rates  for  services.  The 
proposed  consent  order  has  been  placed 
on  the  public  record  for  thirty  days  for 
reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  thirty  days,  the 
Commission  will  review  the  agreement 
and  the  comments  received,  and  will 
decide  whether  it  should  withdraw  from 
the  agreement  or  make  the  agreement 
and  proposed  order  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 


their  terms.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  Drs.  Berkley 
and  Cassellius  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 

The  Complaint 

Drs.  Berkley  and  Cassellius  are 
chiropractors  with  their  principal  places 
of  business  in  La  Crosse,  Wisconsin. 
Except  to  the  extent  that  competition 
has  been  restrained  as  alleged  in  the 
complaint,  Drs.  Berkley  and  Cassellius 
have  been,  and  are  now.  in  competition 
with  each  other  and  with  other 
chiropractors  in  and  around  La  Crosse. 
Wisconsin. 

Since  at  least  January  1997.  and 
continuing  until  at  least  June  1997.  Drs. 
Berkley  and  Casselius  conspired  among 
themselves  and  with  other  chiropractors 
to  fix  prices  for  chiropractic  services 
and  to  boycott  Gundersen.  a  third-party 
payer  doing  business  in  and  around  La 
Crosse  County,  Wisconsin.  The  purpose 
of  the  boycott  was,  among  other  things, 
to  obtain  higher  reimbursement  from 
Gundersen  for  chiropractic  services. 
Drs.  Berkley  and  Cassellius  organized  at 
least  two  meetings  of  La  Crosse  area 
chiropractors  to  discuss  their  concerns 
about  Gundersen.  A  central  concern 
raised  at  these  meetings  was 
Gundersen's  purportedly  low 
reimbursement  rates.  During  these 
meetings,  the  chiropractors  agreed  that 
Gundersen  should  increase  its 
reimbursement  rates  and  determined 
that  a  majority  of  the  chiropractors  were 
willing  to  leave  the  Gundersen  network 
if  it  did  not  address  their  concerns.  Dr. 
Berkley,  acting  on  behalf  of  the  group  of 
chiropractors,  communicated  to 
Gundersen  the  chiropractors'  concerns 
and  the  implicit  threat  of  a  boycott.  The 
threatened  boycott  was  successful: 
Gundersen.  fearing  the  loss  of  a 
substantial  number  of  chiropractic 
providers  and  the  disruption  of  its 
network,  acceded  to  the  chiropractors' 
demands  and  increased  its 
reimbursement  rates  by  20%. 

Drs.  Berkley  and  Cassellius  and  the 
other  unnamed  chiropractors  have  not 
integrated  their  practices  in  any 
economically  significant  way.  nor  have 
they  created  any  efficiencies  that  might 
justify  this  conduct.  Had  they  done 
either  of  these,  under  some 
circumstances,  the  agreement  on  price 
might  not  have  been  unlawful.  Their 
actions  have  harmed  consumers  by 
increasing  the  prices  that  are  paid  for 
chiropractic  services  and  by  depriving 
consumers  of  the  benefits  of 
competition  among  chiropractors. 
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is  one  in  which  physicians  undertake 
cooperative  activities  to  achieve 
efficiencies  in  the  delivery  of  clinical 
services  without  necessarily  sharing 
substantial  financial  risk.  The 
cooperation  may  include:  (1) 
Establishing  mechanisms  to  monitor 
and  control  utilization  of  health  care 
services  that  are  designed  to  control 
costs  and  assure  quality  of  care;  (2) 
selectively  choosing  network  physicians 
who  are  likely  to  further  these  efficiency 
objectives;  and  {3}  the  significant 
investment  of  capital,  both  monetary 
and  human,  in  the  necessary 
infrastructure  and  capability  to  realize 
the  claimed  efficiencies.  Id.  at  20,817. 

In  order  for  a  qualified  clinically 
integrated  joint  arrangement  formed  by 
Drs.  Berkley  and  Cassellius  to  fall 
within  the  proviso,  they  must  comply 
with  the  order's  requirements  for  prior 
notification.  The  prior  notification 
mechanism  will  allow  the  Commission 
to  evaluate  a  specific  proposed 
arrangement  and  assess  its  likely 
competitive  impact.  This  requirement 
will  help  guard  against  the  recurrence  of 
acts  and  practices  that  have  restrained 
competition  and  consumer  choice. 

Paragraph  III.  requires  that  Drs. 
Berkley  and  Cassellius  distribute  a 
notification  letter  and  copies  of  the 
complaint  and  order  to  all  current  and 
future  agents,  representatives,  and 
employees  whose  activities  are  affected 
by  the  order,  or  who  have 
responsibilities  with  respect  to  the 
subject  matter  of  the  order.  Paragraph 
IV.  requires  that  Drs.  Berkley  and 
Cassellius  notify  the  Commission  of  any 
change  in  their  employment  and  would 
require  them  to  provide  copies  of  the 
complaint  and  consent  order  to  any  new 
employer  for  which  their  new  duties 
and  responsibilities  are  subject  to  any 
provisions  in  the  order. 

Paragraph  V.  requires  that  Drs. 
Berkley  and  Cassellius  distribute  a  copy 
of  the  complaint  and  order  to  each  payer 
or  provider  who,  at  any  time  since 
January  1,  1997,  has  communicated  any 
desire,  willingness,  or  interest  in 
contracting  for  chiropractic  goods  and 
services  with  either  of  them. 

Paragraphs  VI.  and  VII.  consist  of 
standard  Commission  reporting  and 
compliance  procedures.  Finally, 
Paragraph  VIII.  contains  a  standard 
twenty  year  "sunset"  provision  under 
which  the  terms  of  the  order  terminate 
twenty  years  after  the  date  of  issuance. 

Bv  direction  of  the  Commission. 
Donald  S.  Clark, 
Secrptary. 
[FR  Doc.  00-6046  Filed  .3-10-00;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

[Docket  No.  981-0386] 

Nine  West  Group  Inc.;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompemies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  5,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Parker,  FTC/H-374,  600 
Pennsylvania  Ave.,  N\V,  Washington, 
D.C.  20580.  (202)  326-2574. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practices  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed 'on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  March  6.  2000),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/ftc/formal.htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
6000  Pennsylvania  Avenue.  NW, 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.  Washington,  D.C.  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  S'/a'inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
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copying  at  its  principal  office  in 
accordance  with  Section  4.9(h)(6){ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  ("the 
Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  from  Nine 
West  Group  Inc.  ("Nine  West")  to  a 
proposed  consent  order.  The  agreement 
settles  charges  by  the  Commission  that 
Nine  West  violated  Section  5  of  the 
Federal  Trade  Commission  Act  by 
entering  into  vertical  agreements  that 
restricted  retail  price  competition  in  the 
sale  of  women's  shoes.  Nine  West  is  a 
major  manufacturer  and  seller  of 
women's  shoes  and  sells  shoes  under 
the  "Easy  Spirit,"  "Enzo  Angiolini," 
"Bandolino,"  cK/Calvin  Klein," 
"Pappagallo,"  "Selby,"  "Amalfi," 
"Calico,"  "Evan-Picone,"  "Westies," 
"Capezio,"  "Joyce,"  and  "9  &  Co." 
labels.  Jones  Apparel  Group,  Inc., 
purchased  Nine  West  in  July  of  1999, 
and  is  a  signatory  to  the  consent 
agreement,  but  none  of  the  conduct 
alleged  in  the  complaint  occurred  after 

the  purchase. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  days,  the 
Conmiission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  on  the  proposed 
order.  This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  their  terms  in  any  way.  Further, 
the  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  em 
admission  by  Nine  West  that  the  law 
has  been  violated  as  alleged  in  the 
complaint. 

The  Complaint 

Nine  West  Group  is  a  Delaware 
corporation  with  its  principal  place  of 
business  in  White  Plains,  New  York. 
Nine  West  sells  women's  footwear  to 
retail  outlets  throughout  the  United 
States,  including  many  of  the  nation's 
largest  department  stores. 

"fhe  complaint  alleges  that  beginning 
in  January  1988  and  continuing  until  at 
least  July  31,  1999,  Nine  West  entered 
into  agreements  with  certain  retailers 
that  fixed,  raised,  and  stabilized  retail 
prices  to  consumers.  Nine  West  adopted 
pricing  policies  that  determine  which 


shoes  the  retailer  could  not  discount  or 
promote  outside  of  specified  times.  Nine 
West  did  not  merely  announce  these 
policies  and  terminate  a  retailer  that  did 
not  adhere  to  them,  which  would  have 
been  lawful,  but  instead  Nine  West 
sought  agreement  from  these  dealers  on 
future  pricing.  For  example.  Nine  West 
suspended  shipments  and  said  it  would 
resume  them  only  if  the  dealer  promised 
not  to  violate  the  policy  again.  Nine 
West  also  coerced  compliance  by 
threatening  to  withhold  discounts  or 
advertising  funds  if  the  dealer  refused  to 
comply  with  a  pricing  policy.  Retailers 
commimicated  to  Nine  West  that  they 
would  adhere  to  the  pricing  policies. 

The  Proposed  Consent  Order 

The  proposed  consent  order  is 
designed  to  prevent  Nine  West  from 
agreeing  with  its  dealers  to  set  prices. 
Paragraph  II  of  the  order  prohibits  Nine 
West  from  fixing,  controlling,  or 
maintaining  the  retail  price  of  women's 
footwear.  It  also  prohibits  Nine  West 
from  coercing  or  pressuring  any  dealer 
to  maintain,  adopt,  or  adhere  to  any 
resale  price.  Nine  West  also  may  not 
secure  or  attempt  to  secure 
commitments  or  assurances  from  any 
dealer  concerning  resale  prices.  Finally, 
Paragraph  II  prohibits  Nine  West,  for  a 
period  of  ten  years,  from  notifying  a 
dealer  in  advance  that  the  dealer  is 
subject  to  a  temporary  suspension  of 
supply  (e.g.,  no  shoes  shipped  for  six 
months)  or  a  partial  suspension  (e.g.,  no 
orders  of  Easy  Spirit  loafers)  if  the 
dealer  sells  Nine  West  shoes  below  a 
designated  price. 

Paragraph  III  of  the  order  requires  that 
for  a  period  of  five  years  from  the  date 
on  which  the  order  becomes  final,  Nine 
West  shall  clearly  and  conspicuously 
include  a  statement  on  any  list, 
advertising,  book,  catalogue,  or 
promotional  material  where  it  has 
suggested  any  resale  price  for  any  Nine 
West  product  to  any  dealer.  The 
required  statement  explains  that  while 
Nine  West  may  suggest  resale  prices  for 
its  products,  dealers  remain  free  to 
determine  on  their  own  the  prices  at 
which  they  will  sell  and  advertise  Nine 
West's  products. 

Paragraph  IV  of  the  order  requires 
Nine  West  to  mail  a  letter  (see 
attachment  A)  to  its  retailers  with  a 
copy  of  the  Commission's  order.  The 
letter  states  that  while  Nine  West  may 
send  materials  to  them  with  suggested 
retail  prices,  they  are  free  to  sell  and 
advertise  at  a  price  they  choose. 
Paragraph  V  requires  that  the  same  letter 
with  a  copy  of  the  Commission's  order 
be  sent  to  new  employees  of  Nine  West. 

Paragraph  VI  of  me  order  requires 
Nine  West  to  notify  the  Commission  at 
least  thirty  days  prior  to  any  proposed 


changes  in  the  corporation,  such  as 
dissolution  or  sale.  Paragraph  VII 
consists  of  standard  Commission 
reporting  and  compliance  procedures. 
Finally.  Paragraph  VIII  contains  a 
standard  "sunset  provision,"  under 
which  the  terms  of  the  order  terminate 
twenty  years  after  the  date  of  issuance. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretan'. 

Statement  of  Commissioners  Orson 
Swindle  and  Thomas  B.  Leary 

We  have  voted  to  accept  the  consent 
agreement  for  public  comment  because 
we  have  reason  to  believe  that  the 
conduct  engaged  in  by  Nine  West  falls 
outside  the  limited  zone  of  protection 
afforded  by  the  Colgate  doctrine,'  and 
thus  is  per  se  illegal  under  current  law. 
We  do  not  mean  to  indicate  agreement, 
however,  with  the  artificial  analysis 
mandated  by  the  Colgate  doctrine  or 
with  the  overboard  per  se  condemnation 
resale  price  maintenance  ("RPM"), 
which  the  Colgate  doctrine  mitigates  to 
some  degree. 

We  do  not  know  what  conclusion  we 
might  have  reached  had  Nine  West's 
behavior  been  analyzed  under  the  rule 
of  reason,  because  that  question  did  not 
arise.  Nevertheless,  one  can  easily  posit 
instances  of  minimum  RPM  that  involve 
a  mixture  of  procompetitive  and 
anticompetitive  effects,  like  any  other 
vertical  restraint,  and  undercut  the 
continuing  validity  of  the  per  se  rule 
against  the  practice.  Several  years  ago, 
the  Supreme  Court  took  the  beneficial 
step  of  reexamining  the  overruling  the 
doctrine  that  condemned  maximum 
RPM  as  per  se  illegal. ^  When  an 
appropriate  case  arises,  we  believe  that 
the  Court  should  continue  this  healthy 
trend  by  reassessing  the  even  hoarier 
per  se  treatment  of  minimum  RPM.'* 

IFR  Doc.  00-6044  Filed  3-10-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  971-0117] 

Wisconsin  Chiropractic  Association,  et 
al.;  Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


'  ( 'nitfd  Stales  v.  Colgate  «■  Co..  250  U.S.  300 
(1919). 

-^  State  Oil  Co.  v.  Khan.  522  U.S.  3  (1997). 
overruling  Albrecht  v.  Herald  Co..  390  U.S.  145 
(1968). 

^  Dr.  Miles  Medical  Co.  v.  /ohn  D.  Park  fr  Sons 
Co.  220  U.S.  373(1911). 
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deceptive  acts 
methods  of  co: 
Analysis  to  Ai 
describes  both 
draft  complaint 


DATES:  Conuneqts 
or  before  April 


must  be  received  on 
2000. 


ADDRESSES:  Coihments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  eooj'ennsylvania  Ave..  NW, 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker  or  Nicholas  Franczyk. 
Federal  Trade  C  onmiission,  Midwest 
Region.  55  E.  Manroe  St..  Suite  1860, 
Chicago.  IL  606  )3-5701.  (312)  960- 
5633. 

SUPPLEMENTARy'infORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  5.34  of  the  Commission's 
Rules  of  Practic ;  (16  CFR  2.34).  notice 
is  hereby  given  Jiat  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  ahd  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  th(  Commission,  has  been 
placed  on  the  p'  iblic  record  for  a  period 
of  thirty  (30)  da  fs.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  tei  ms  of  the  consent 
agreement,  and  the  allegations  in  the 
compleiint.  An  electronic  copy  of  the 
full  text  of  the  c  onsent  agreement 
package  can  be  pbtained  fi'om  the  FTC 
Home  Page  (for  [March  7,  2000).  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/ftc/formal.htm."  A  paper 
copy  can  be  obt  lined  fi'om  the  FTC 
Public  Reference  Room.  Room  H-130. 
600  Pennsylvania  Avenue.  NW. 
Washington,  DC!  20580,  either  in  person 
or  by  calling  (2(  2)  326-3627. 

Public  commi  (nt  is  invited.  Comments 
should  be  direc  ed  to:  FTC/Office  of  the 
Secretary,  Rooni  159,  600  Pennsylvania 
Ave.,  NW  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  shi  )uld  be  accompanied,  if 
possible,  by  a  3  /2  inch  diskette 
containing  an  e  ectronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  h  y  the  Commission  and 
will  be  availabl ;  for  inspection  and 
copying  at  its  p  incipal  office  in 
accordance  wit  i  Section  4.9(b)(6)(ii)  of 
the  Commissioi  's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii  ). 


Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  from  the  Wisconsin 
Chiropractic  Association  ("WCA")  and 
its  executive  director,  Russell  A. 
Leonard,  to  a  proposed  consent  order. 
The  agreement  settles  charges  by  the 
Federal  Trade  Commission  that  the 
WCA  and  Mr.  Leoneud  have  violated 
Section  5  of  the  Federal  Trade 
Commission  Act  by  conspiring  with 
some  of  the  WCA's  members  and  others 
to  fix  prices  for  chiropractic  services 
and  to  boycott  third-party  payers  to 
obtain  higher  reimbursement  rates  for 
services.  The  proposed  consent  order 
has  been  placed  on  the  public  record  for 
thirty  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  days,  the 
Commission  will  review  the  agreement 
and  the  comments  received,  and  will 
decide  whether  it  should  withdraw  from 
the  agreement  or  make  the  agreement 
and  proposed  order  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  the  WCA  or 
Mr.  Leonard  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 

The  Complaint 

The  WCA  is  a  professional  trade 
association  of  chiropractors  with  its 
principal  place  of  business  in  Madison, 
Wisconsin.  The  WCA  has  approximately 
900  chiropractor  members.  A  substantial 
majority  of  the  chiropractors  licensed  to 
practice  in  the  state  of  Wisconsin  are 
members  of  the  WCA.  The  WCA  exists 
and  operates  in  substantial  part  for  the 
pecuniary  benefit  of  its  members.  Mr. 
Leonard  is,  and  during  the  time  period 
addressed  by  the  allegations  of  the 
complaint  was,  the  executive  director  of 
the  WCA. 

Professional  services  performed  by 
chiropractors  include,  among  other 
things,  spinal  and  extra  spinal 
manipulations.  Prior  to  January  1,  1997, 
chiropractors  generally  billed  for  these 
services  using  a  single  billing  code 
regardless  of  the  number  of  regions 
adjusted.  Osteopathic  physicians 
performing  manipulation  treatments,  by 
contrast,  had  been  using  multiple  codes 
to  bill  based  on  the  number  of  regions 
of  the  body  adjusted.  Beginning  in 


January  1997,  the  federal  government 
and  private  insurance  companies  began 
accepting  four  new  codes  for 
chiropractic  manipulations.  The  new 
chiropractic  manipulative  treatment 
("CMT")  codes  reflected  more  detailed 
or  precise  descriptions  of  the 
manipulation  services  and  allowed 
chiropractors,  like  osteopathic 
physicians,  to  bill  based  on  the  number 
of  regions  adjusted. 

Beginning  in  late  1996,  shortly  after 
the  new  CMT  codes  were  announced, 
the  WCA.  acting  through  its  executive 
director  Mr.  Leonard,  orchestrated  an 
agreement  among  its  members  to  raise 
fees  for  chiropractic  manipulation 
services.  In  late  1996  and  continuing 
into  early  1997,  the  WCA  conducted 
training  seminars  on  the  new  codes  for 
members  in  localities  throughout  the 
state.  The  WCA  urged  chiropractors  not 
to  make  any  decisions  on  their  fees 
under  the  new  codes  before  attending 
one  of  these  meetings.  During  the 
meetings,  Mr.  Leonard  told  the 
chiropractors  that  the  new  CMT  codes 
provided  them  with  a  unique 
opportunity  to  increase  their  fees.  Mr. 
Leonard  advised  members  that  it  was 
important  that  the  new  codes  for 
chiropractic  manipulation  were  priced 
properly,  and  that  the  WCA's  view  was 
that  proper  pricing  was  at  the  same  level 
that  osteopathic  physicians  billed  for 
spinal  manipulation  services.  He 
provided  detailed  data  on  current 
osteopathic  pricing,  and  encouraged 
chiropractors  to  raise  their  prices  to  the 
osteopathic  levels. 

At  the  meetings  Mr.  Leonard  assured 
members  that  if  they  all  raised  their 
rates,  third-party  payers  would  not 
reject  or  reduce  these  higher  charges  for 
the  new  codes.  Under  the  "UCR" 
("usual,  customary,  and  reasonable 
rate")  system  of  reimbursement  that  was 
in  general  use  in  Wisconsin's  health 
care  industry,  price  increases  by  a 
significant  nvunber  of  chiropractors 
would  raise  the  UCR  level  and  thereby 
result  in  higher  reimbursement  for 
chiropractic  services.  On  the  other 
hand,  if  other  members  did  not  raise 
their  prices,  UCR  levels  would  not  rise, 
the  chiropractor  would  not  receive 
higher  reimbursement,  and  he  or  she 
would  be  identified  to  patients  as  an 
"outlier"  whose  fees  were  far  higher 
than  other  chiropractors.  Each 
chiropractor's  action  in  conformity  with 
the  WCA's  pronouncement  would  be 
aided  by  knowledge  that  other  members 
were  talcing  similar  action.  Many 
members  left  the  WCA  local  meetings 
with  the  understanding  that  they  and 
others  at  the  meeting  would  raise  their 
prices  in  accordance  with  the  WCA's 
request.  After  the  new  codes  took  effect, 
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Mr.  Leonard  surveyed  member  pricing 
in  certain  localities,  and  reported  back 
to  members  that  chiropractors  in  these 
areas  had  succeeded  in  raising 
reimbursement  levels. 

As  a  result  of  these  actions  by  the 
WCA  and  Mr.  Leonard,  many 
chiropractors  raised  their  fees  to  the 
osteopathic  levels.  Other  chiropractors 
increased  their  fees  substantially  more 
than  they  had  in  previous  years. 
Overall,  the  effect  of  these  actions  was 
to  raise  the  prices  that  consumers  pay 
for  chiropractic  services. 

In  furtherance  of  the  WCA's  efforts  to 
raise  chiropractic  fees,  the  WCA  and  Mr. 
Leonard  regularly  provided  fee  surveys 
to  the  WCA's  members.  At  times,  these 
fee  surveys  reflected  insufficiently 
aggregated  data,  thus  effectively 
identifying  ciirrent  prices  by  individual 
chiropractic  offices.  Fee  survey  data 
were  also  furnished  in  connection  with 
boycotts  of  managed  care  plans. 

In  March  1997,  the  WCA  and  Mr. 
Leonard  organized  a  boycott  by  WCA    " 
members  of  MultiPlan,  a  preferred 
provider  network.  At  a  board  meeting, 
the  WCA  directors  on  Mr.  Leonard's 
recommendation  agreed  to  reject,  and  to 
encoiu'age  their  fellow  chiropractors  to 
reject,  MultiPlan's  proposed  contract 
amendments  and  new  fee  schedule.  Mr. 
Leonard  reconunended  that 
chiropractors  demand  a  fee  schedule 
reflecting  85%  of  market  price,  and 
provided  survey  data  that  showed 
current  average  charges  throughout  the 
state.  At  training  seminars  held  in  early 
April  1997,  Mr.  Leonard  criticized 
MultiPlan's  proposed  amendments  and 
fee  schedule,  encouraged  chiropractors 
to  discuss  the  contract  with  others  in 
their  area,  and  reminded  them  that  if 
enough  chiropractors  rejected  the 
contract,  MultiPlan  would  be  forced  to 
renegotiate  the  terms.  Soon  thereafter 
many  of  the  chiropractic  members  of  the 
WCA  submitted  letters  of  termination  to 
MultiPlan. 

Mr.  Leonard  routinely  reviewed 
managed  care  contract  offers  to  the 
WCA's  members  and  circulated  to  the 
WCA's  membership  memoranda 
containing  adverse  comments  about 
these  plans'  fee  schedules  for  the  new 
CMT  codes.  In  his  comments,  Mr. 
Leonard  frequently  encouraged 
chiropractors  to  negotiate  higher  fees 
with  the  plans,  and  advised  them  to 
exchange  all  information  they  received 
with  other  chiropractors  in  their  area.  In 
so  doing,  Mr.  Leonard  reminded  the 
WCA's  members  that  they  would  be 
more  successful  in  their  fee  negotiations 
with  third-party  payers  if  the  members 
continued  to  negotiate  on  a  united  front. 
In  addition,  Mr.  Leonard,  again  acting  in 
his  capacity  as  executive  director  of  the 


WCA,  told  third-party  payers  that  they 
should  be  paying  chiropractors  the  same 
amount  that  osteopaths  are  paid  for 
manipulation  services,  encouraged 
third-party  payers  to  agree  to  pay 
specific  sums  certain  or  to  calculate  fees 
in  a  manner  proposed  by  the  WCA,  and 
called  third-party  payers  to  follow  up  on 
complaints  of  low  reimbursement  that 
he  encouraged  and  received  from 
individual  WCA  members. 

The  WCA's  member  have  not 
integrated  their  practices  in  any 
economically  significant  way,  nor  have 
they  created  any  efficiencies  that  might 
justify  this  conduct.  The  purpose  of  this 
conduct  was  to  secure  higher  fees  and 
reimbursement.  The  WCA's  actions 
harmed  consumers  by  increasing  the 
prices  for  chiropractic  services  and 
depriving  consumers  of  the  benefits  of 
competition  among  chiropractors. 

The  Proposed  Consent  Order 

The  proposed  consent  order  is 
designed  to  prevent  the  illegal  concerted 
action  alleged  in  the  complaint. 
Paragraphs  n  and  III  of  the  proposed 
order  contain  the  key  provisions.  These 
two  paragraphs  are  almost  identical  in 
their  coverage,  except  that  Paragraph  11 
applies  to  the  WCA  and  Paragraph  III 
applies  to  Mr.  Leonard.  Paragraphs  II.A 
and  III.A  prohibit  the  WCA  and  Mr. 
Leonard  from  fixing  prices  for  any 
chiropractic  goods  or  services  (or,  in  the 
case  of  Mr.  Leonard,  any  health  care 
goods  or  services).  The  broader  category 
including  "any  health  care  goods  or 
services"  is  needed  should  Mr.  Leonard 
obtain  employment  with  another  health 
care  entity  outside  the  chiropractic 
field. 

Paragraphs  II.B  and  III.B  prohibit  the 
WCA  and  Mr.  Leonard  from  creating, 
suggesting,  or  endorsing  any  proposed 
fees  or  conversion  factors  for  any  health 
care  goods  or  services.  Here,  the  WCA 
is  also  subject  to  the  broader  category  of 
"any  health  care  goods  or  services" 
since  the  allegations  in  the  complaint 
include  the  WCA's  endorsement  of 
osteopathic  fee  schedules. 

Paragraphs  II. C  and  III.C  prohibit  the 
WCA  and  Mr.  Leonard  from  engaging  in 
negotiations  on  behalf  of  any 
chiropractor  or  group  of  chiropractors 
(or,  in  the  case  of  Mr.  Leonard,  any 
provider  or  group  of  providers).  In 
addition,  this  paragraph  prohibits  them 
from  orchestrating  concerted  refusals  to 
deal. 

Paragraphs  II. D  and  III.D  prohibit  the 
WCA  and  Mr.  Leonard  from  urging  or 
recommending  that  any  chiropractor  (or, 
in  the  case  of  Leonard,  any  provider) 
accept  or  not  accept  any  term  or 
condition  of  any  participation 
agreement.  Paragraphs  lI.E  and  III.E 


prohibit  the  WCA  and  Mr.  Leonard  from 
soliciting  or  communicating  any 
chiropractor's  (or,  in  the  case  of 
Leonard,  any  provider's)  views, 
decisions  or  intentions  concerning  any 
participation  agreement. 

Pursuant  to  Paragraphs  II.F  and  III.F, 
the  WCA  and  Mr.  Leonard  are 
prohibited  from  organizing  or 
participating  in  any  meeting  or 
discussion  where  they  expect 
chiropractors  (providers)  will  discuss 
intentions  concerning  participation  in 
any  health  plans.  In  addition,  these 
paragraphs  prohibit  the  WCA  and  Mr. 
Leonard  from  continuing  any  meeting 
where  any  person  makes  such  a 
communication  unless  the  person  is 
ejected  from  the  meeting.  Finally,  this 
paragraph  requires  that  the  WCA  and 
Mr.  Leonard  terminate  any  meeting 
where  two  or  more  persons  make  such 
commimications. 

Paragraphs  D.G  and  III.G  ban  the  WCA 
and  Mr.  Leonard  from  initiating, 
originating,  developing,  publishing,  or 
circulating  any  fee  survey  for  any  health 
care  goods  or  services  for  a  period  of 
two  years  after  the  date  that  the  order 
becomes  final,  or  until  December  31, 
2001,  whichever  is  earlier.  The  two-year 
ban  on  fee  surveys  is  necessitated  by  the 
gross  misuse  of  fee  surveys  alleged  in 
the  complaint.  In  addition,  for  five  years 
thereafter.  Paragraphs  D.H  and  III.H 
prohibit  the  WCA  and  Mr.  Leonard  from 
conducting  or  distributing  any  fee 
survey  unless:  (1)  The  data  collection 
and  analysis  are  managed  by  a  third 
party;  (2)  the  raw  fee  survey  data  is 
retained  by  the  third  party  and  not  made 
available  to  the  respondents;  (3)  any 
information  that  is  shared  among  or  is 
available  to  providers  is  more  than  three 
months  old;  and  (4)  there  are  at  least 
five  providers  reporting  data  upon 
which  each  disseminated  statistic  is 
based,  no  individual  provider's  data 
represents  more  than  25  percent  on  a 
weighted  basis  of  that  statistic,  and  any 
information  disseminated  is  sufficiently 
aggregated  that  it  would  not  allow 
respondents  or  any  other  recipients  to 
identify  the  prices  charged  or 
compensation  paid  by  any  particular 
provider.  These  requirements  are 
identical  to  the  requirements  found  in 
the  safe  harbor  provisions  of  the 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care,  Statement  5  on 
Providers'  Collective  Provision  of  Fee- 
Related  Information  to  Purchasers  of 
Health  Care  Services,  issued  jointly  by 
the  FTC  and  the  Department  of  Justice 
on  August  18,  1996  (4  Trade  Reg.  Rep. 
(CCH)  113,153  at  20,809). 

Paragraphs  II. I  and  III. I  prohibit  the 
WCA  and  Mr.  Leonard  from 
encouraging,  advising  or  pressuring  any 
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person  to  enga|  ,e  in  any  action  that 
would  be  proh  bited  if  the  person  were 
subject  to  the  o  rder. 

Paragraphs  ij  and  III  contain  provisos 
allowing  the  WCA  and  Mr.  Leonard  to 
exercise  their  F  irst  Amendment 
petitioning  rigl  Is  and  to  solicit 
competition-re  ;tricting  government 
action  where  p  'otected  under  the  Noerr- 
Pennington  dot  Irine.  In  addition. 
Paragraph  III  c(  intains  a  proviso 
allowing  \fr.  L  mnard  to  engage  in 
certain  acts  otherwise  prohibited  by  the 
order  providinj ;  he  is  acting  as  an  agent, 
employee,  or  n  presentative  exclusively 
for  a  single  pro  /ider  or  payer. 

Paragraph  IV  requires  that  the  WCA 
maintain  copies  of:  (1)  All  docxmients 
distributed  at  meetings  and  seminars: 
(2)  all  fee  surve  ys  and  a  record  of  their 
distribution:  and  (3)  all  docvunents 
relating  to  any  subject  that  is  covered  by 
any  provision  i  a  the  order.  Paragraph  V. 
requires  that  th  s  WCA  provide  copies  of 
the  complaint  end  order:  (1)  To  all 
current  and  futire  officers,  directors, 
and  members;  (2)  to  all  current  and 
future  agents,  r  spresentatives,  and 
employees  whqse  activities  are  affected 
by  the  order,  ori  who  have 
responsibilities  with  respect  to  the 
subject  matter  ( if  the  order;  and  (3)  to 
the  third-party  payers  set  forth  in 
Appendix  B  to  jhe  order. 

Paragraph  VIj  requires  that  the  WCA 
notify  the  Comi  aission  of  any  change  in 
its  corporate  sti  ucture  that  may  affect 
compliance  obi  igations.  Similarly, 
Paragraph  VII.  lequires  that  Mr.  Leonard 
notify  the  Comnission  of  any  change  in 
his  employment  and  would  require  him 
to  provide  copips  of  the  complaint  and 
consent  order  t6  any  new  employer  for 
which  his  new  duties  and 
responsibilities  are  subject  to  any 
provisions  in  tl  e  order. 

Paragraphs  V II.  and  IX.  consist  of 
standard  Comn  ission  reporting  and 
compliance  pre  cedures.  Finally, 
Paragraph  X.  cc  ntains  a  standard 
twenty-year  "sunset"  provision  imder 
which  the  term  >  of  the  order  terminate 
twenty  years  af  er  the  date  of  issuance. 

By  direction  of  the  Commission 
Donald  S.  Clark, 
Secretary. 

(FR  Doc.  00-604!  Filed  3-10-00;  8:45  am) 
BHXmO  COOE  6750-  tl-M 


action:  Notice. 


GENERAL  SEF  VICES 
ADMINISTRAllON 

Regulation  anq  Program  Development 
Diviaion;  Cancellation  of  a  Standard 
Form 

AGENCY:  Federal 
General  Servi«  s 


Supply  Service, 
Administration. 


SUMMARY:  This  notice  annoimces  the 
General  Services  Administration's 
intent  to  cancel  the  following  Standard 
form  because  of  low  user  demand: 

SF  1203,  U.S.  Government  Billing  of 
Lading-Privately  Owned  Personal 
Property  (7-part  snapout  version) 
(identified  by  NSN  7540-01-082-0589). 
The  7-part  continous  feed  version  of  this 
form  is  still  available  from  FSS. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  Services  Administration,  Form 
Management,  (202)  501-0581. 
DATES:  Effective  March  13,  2000. 

Dated:  February  28,  2000. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer. 

[FR  Doc.  00-6084  Filed  3-10-00;  8:45  am] 
BILUNG  COOE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
services,  Office  of  the  secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  the  public  comments 
in  compliance  with  the  requirements  of 
Section  3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be  collected 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Projects  1.  Evaluation  of  the 
BodyWise  Eating 

Disorder  Initiative — NEW 

A  primary  goal  of  the  BodyWise 
Eating  Disorder  Initiative  is  to  provide 
information  to  and  motivate  middle 


school  staff  to  improve  understanding 
and  knowledge  of  eating  disorder  issues 
affecting  preadolescents.  The  Office  on 
Women's  Health  is  proposing  an 
evaluation  of  this  initiative  to  look  for 
changes  in  school  practices  and 
awareness  regarding  eating  disorder 
issues.  The  evaluation  will  also  seek 
information  on  how  the  bodyWise 
materials  are  being  used  and  their 
strengths  and  weaknesses.  The  study 
design  features  an  pre-test/post-test 
model  with  questionnaires  being 
completed  by  a  sample  of  middle  school 
staff.  Burden  Information  for  Pre-test — 
Number  of  Respondents:  357;  Biuden 
per  Response:  30  minutes;  Burden  for 
Pre-test;  179  hours — Burden  Information 
for  Post-test — Nxmiber  of  Respondents: 
322;  Burden  per  Response:  30  minutes; 
Burden  for  post-test:  161  hours — Total 
Burden:  340  hours. 

Send  comments  to  Cynthia  Agnes 
Bauer,  OS  Reports  Clearance  Officers, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington  DC,  20201.  Written 
conmients  should  be  received  within  60 
days  of  this  notice. 

Dated:  March  3.  2000. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  00-5972  Filed  3-10-00;  8:45  am] 

BILUNG  COOE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  CFR  1320.5.  The 
following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Financial  Summary  of  Obligation 
and  Expenditure  of  Block  Grant  Funds 
(45  CFR  96.30).  Public  Law  101-510 
amended  31  U.S.C.  Chapter  15  to 
provide  that,  by  the  end  of  the  fifth 
fiscal  year  after  the  fiscal  year  in  which 
the  Federal  government  obligated  the 
funds,  the  account  will  be  canceled.  If 
valid  charges  to  a  canceled  account  are 
presented  after  cancellation,  they  may 
be  honored  only  by  charging  them  to  a 
current  appropriation  account,  not  to 
exceed  an  amount  equal  to  1  percent  of 
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the  total  appropriations  of  that  account. 
Because  of  o\ii  need  to  detennine  the 
status  of  grant  accounts,  we  have 
determined  that  it  is  appropriate  to 
require  an  annual  report  on  obligations 
and/ or  expenditures  from  all  grantees 
under  the  block  grant  programs.  The 
expenditure  information  to  be  collected 
under  45  CFR  96.30  will  allow  the 
Department  to  determine  aggregate 
obligations,  expenditures,  and  available 
balances.  The  Department  can  then  use 
the  information  to  close  the  grant 
accounts  in  accordance  with  P.L.  101- 
510.  Annual  Responses:  620;  Burden  per 
Response:  one  hour;  Total  Annual 
Burden  for  Financial  Summary:  620 
hours. 

OMB  Desk  Officer:  Allison  Evdt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Office  on  (202)  690-6207.  Written 
conunents  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designate  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street,  N.W., 
Washington,  D.C.  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H,  Hubert 
H.  Humphrey  Building,  200 
Independence  Ave  S.W.,  Washington, 
D.C.  20201. 

Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  March  3,  2000. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

[FR  Doc.  00-5973  Filed  3-10-00;  8:45  am] 

BILLING  CODE  4150-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substance  and 
Disease  Registry 

American  Indian/Alaska  Native 
Governments  and  Organizations 
Budget  Planning  and  Priorities  Meeting 

The  Office  of  the  Director  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Agency  for  Toxic 
Substance  and  Disease  Registry 
(ATSDR)  announces  the  following 
meeting: 

Name:  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  Agency  for  Toxic 


Substances  and  Disease  Registry  (ATSDR) 
American  Indian/Alaska  Native  (AI/AN) 
Governments  and  Organizations  Budget 
Planning  and  Priorities  Meeting. 

Time  and  Date:  9  a.m.-5  p.m.,  March  17. 
2000. 

Place:  Roybal  Campus,  Building  2, 
Auditorium  A,  1600  Clifton  Road.  Atlanta 
Georgia  30333. 

Status:  The  meeting  is  open  to  the  public 
and  is  limited  only  by  the  space  available. 
The  meeting  room  accommodates 
approximately  150  people.  For  those  unable 
to  attend  the  meeting,  a  toll-free  audio  bridge 
has  been  arranged  from  9:00  am  to  5:00  pm. 
The  public  comment  period  is  scheduled 
from  1:30  p.m.-3:00  p.m.  Comments  and 
recommendations  may  be  received  via  audio 
conference  and  fax. 

Purpose:  In  accordance  with  Departmental 
policy  on  consultation  with  (AI/AN) 
Governments  and  Organizations,  CDC/ 
ATSDR  will  host  this  meeting  to  give  AI/AN 
people  an  opportunity  to  present  their  public 
health  program  needs  and  priorities.  The 
timing  of  this  meeting  will  allow  CDC  and 
ATSDR  to  consider  these  needs  and  priorities 
in  developing  the  FY  2002  budget  request. 

Matters  to  be  Discussed:  The  agenda  will 
include  opening  remarks/introductions, 
testimony  of  AI/AN  leaders,  public 
comments  period,  break-out  sessions  and 
general  discussion. 

Audio  Bridge  and  Fax  Information:  All 
times  scheduled  are  Eastern  time.  Your 
Conference  Name:  CDC  and  ATSDR 
American  Indian  and  Alaska  Native 
Governments  and  Organizations  Budget 
Planning  and  Priorities  Meeting.  Audio 
bridge  conference  telephone  number  for  non- 
federal participants:  800-311-3437.  Audio 
bridge  conference  telephone  number  for 
Atlanta  Area  participants:  404-639-3277  Fax 
telephone  number  for  comments  and 
recommendations:  800-553-6323. 

Conference  Code:  222222. 

Date:  March  17,  2000. 

Audio  bridge  Conference  Time:  8:45  a.m.- 
5:00  p.m.  Public  Comment  Period  (Audio  and 
Fax):  1:30  p.m.-3:00  p.m.  If  you  have  a 
problem  during  your  audio  conference, 
please  call;  Non-Federal  Participants:  800- 
793-8598  and  Atlanta  Area  Participants: 
404-639-7550. 

Contact  Person  for  More  Information:  Mr. 
Dean  Seneca,  Office  of  the  Associate  Director 
for  Minority  Health,  CDC,  1600  Clifton  Road. 
M/S  D39,  Atlanta,  Georgia  30333,  telephone 
404/639-7220,  e-mail  zkg8@CDC.gov. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  7,  2000. 
Burma  Burch, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  00-6029  Filed  3-10-00:  8:45  am] 
BILUNG  CODE  4160-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Injury  Research  Grant  Review 
Committee:  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972,  that  the 
Advisory  Committee  for  Energy-Related 
Epidemiologic  Research,  Centers  for 
Disease  Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2 -year 
period  extending  through  February  28, 
2002. 

For  further  information,  contact 
Michael  Sage,  Executive  Secretary, 
Advisory  Committee  for  Energy-Related 
Epidemiologic  Research,  Centers  for 
Disease  Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  1600  Clifton  Road,  NE,  M/S  F- 
35-32,  Atlanta,  Georgia  30333, 
telephone  404/639-2524  or  fax  404/ 
639-2575. 

The  Director,  Management  and 
Analysis  and  Services  office  has  been 
delegated  the  authority  to  sign  Federal 
Register  notices  pertaining  to 
announcements  of  meetings  and  other 
committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  smd  Disease  Registry. 

Dated:  March  7,  2000. 
Carolyn  ).  Russell, 

Director.  Management  Analysis  and  Senices 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  00-6031  Filed  3-10-00;  8:45  am) 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  00051] 

Research  on  the  impact  of  Laws  and 
Policies  on  Public  Health  Notice  of 
Availability  of  Funds 

A.  Purpose 

In  cooperation  with  the  Office  of 
Prevention  Research  (Prevention 
Research  Initiative),  the  Public  Health 
Practice  Program  Office  at  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  availability-  of 
Fiscal  Year  (FY)  2000  funds  for  grant 
applications  for  research  to  evaluate  the 
impact  of  laws  and  policies  on  public 
health.  CDC  is  committed  to  achieving 
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the  health  pror  lotion  and  disease 
prevention  obj(  ctives  of  "Healthy 
People  2010,"  ;  i  national  activity  to 
reduce  morbid  ty  and  mortality  and 
improve  the  qu  ality  of  life.  This 
announcement  is  related  to  multiple 
Healthy  People  objectives  and 
especially  to  ol  jective  23-15.  For  the 
conference  cop  y  of  "Healthy  People 
2010"  visit  the  internet  site:  http:// 
www.health.gc  v/healthypeople. 

The  purpose  of  this  program  is  to 
stimulate  resea  ch  evaluating  the 
implementatioi  i  and  impact  of  federal, 
state,  and  local  statutes,  regulations, 
contract  specifi  cations,  licensing 
requirements,  and  other  legally 
enforceable  pul  ilic  policies  on  the 
prevention  of  death,  disease,  injury,  and 
disability,  on  toe  promotion  of  health, 
and  on  the  conduct  of  public  health 
services.  Reseaich  is  expected  to 
produce  scientific  findings  of  interest  to 
public  health  p  -actitioners  and  policy 
makers  at  the  sfate,  local,  and  federal 
levels. 


B.  Eligible  App 


Applications 
public  and  privhte 
profit  organizat 
women  owned 
governments  aiid 
universities,  co 
institutions,  otl  er 
nonprofit  and  f^r 
State  and  local 
bona  fide  agent  i 
recognized  Indi  in 
Indian  tribes,  oi 
organizations. 

Note:  Public 
organization  descfi 
the  Internal  Reve 
engages  in  lobbyi 
to  receive  Federa 
award,  grant,  coo 
contract,  loan  or 


may  be  submitted  by 
nonprofit  and  for- 
ons,  small  and  minority 
lusinesses,  and  by 

their  agencies;  that  is, 
leges,  research 

public  and  private 

profit  organizations, 
;overnments  or  their 

and  federally 

tribal  governments, 
Indian  tribal 


La>v 


104-65  states  that  an 
bed  in  section  501(c)(4)  of 
ue  Code  of  1986  that 
ig  activities  is  not  eligible 
funds  constituting  an 
lerative  agreement. 
V  other  form. 


C.  Availability  i  if  Funds 


h  nd 


Approximate 
in  FY  2000  to 
research  project 
anticipated  to  range 
$250,000  in  tot 
indirect)  per 
awards  will  beg  i 
September  30 
for  a  12-month 
project  period 
Funding  estimates 
Continuation 
approved  proje(}t 
on  the  basis  of 
evidenced  by 
availability  of 
years. 


icants 


y  $500,000  is  available 
approximately  2-3 
grants.  Awards  are 

from  $150,000  to 
1  costs  (direct  and 
yetr.  It  is  expected  that  the 
in  on  or  about 
;  000,  and  will  be  made 
)udget  period  within  a 
to  exceed  3  years, 
may  change. 
aAi^ards  within  an 

period  will  be  made 
J  atisfactory  progress  as 
re  quired  reports  and  the 
finds  in  subsequent 


rot 


Use  of  Funds 

Note:  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care  services.  Eligible  applicants  may  enter 
into  contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS  Grants 
Policy  Statement)  as  necessary  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

D.  Programmatic  Interest  Areas 

Research  applications  are  requested 
that  address:  (1)  The  specific  areas  of 
interest  below  (not  listed  in  priority 
order),  and  (2)  other  areas  that  the 
applicant  demonstrates  are  significant 
for  the  purpose  identified  in  Section  A 
of  this  announcement. 

(1)  Immunization 

The  impact  of  laws  on  the 
achievement  of  recommended 
immunization  rates  or  related  public 
health  services.  For  example,  (a)  the 
impact  of  laws  relevant  to  state 
immunization  registries  {e.g.,  laws 
related  to  privacy/confidentiality  of 
individual  patient  health  care 
information,  sharing  of  immunization 
information,  and  establishment  of 
immunization  registries)  on 
immunization  rates  and/or  on  the 
development,  quality,  provider 
participation  in,  and  coverage  of  state 
immunization  registries;  (b)  comparison 
of  the  impact  of  alternative  state  laws 
for  school  enrollment  and  alternative 
approaches  to  their  implementation 
(e.g.,  evaluating  the  impact  of  different 
requirements,  implementation  policies 
and  programs,  and  attitudes  of  key 
stakeholders). 

(2)  HIV  and  Sexually  Transmitted 
Diseases 

The  impact  of  state  or  local  laws  and 
their  enforcement  on  HIV/STD  risk 
behaviors  and  incidence  or  on  the  use 
of  preventive  health  services;  for 
example:  laws  that  proscribe  certain 
sexual  behaviors  (e.g.,  sodomy  laws), 
laws  that  regulate  access  to  or 
possession  of  drug  paraphernalia,  laws 
mandating  HIV  testing  of  newborns, 
criminal  penalties  for  drug  use  during 
pregnancy,  laws  that  seek  to  affect  youth 
behavior  (e.g.,  curfews  and/or  drinking 
age),  and  laws  that  criminalize  the 
knowing  transmission  of  HIV  or  that 
require  disclosure  of  HFV  or  other  STD 
infection  to  sexual  partners. 

(3)  Injury  Related  to  Motor  Vehicles 

The  impact  of  state  requirements  for 
licensure  of  adolescents  and  older 
drivers  on  their  mobility,  health,  and 
safety  (crash,  injury,  or  fatality  risks). 


(4)  Occupational  Safety  and  Health 

The  impact  of  the  following  laws 
pertaining  to  the  prevention  of  work 
injuries  and  diseases:  (a)  California  and/ 
or  Washington  state  ergonomic 
standards  to  prevent  work-related 
musculoskeletal  disorders;  (b)  State 
"needle-stick"  laws  requiring  safety- 
engineered  devices  and  related 
measures  to  prevent  "needle  stick" 
injuries  among  health  care  workers;  (c) 
State  and  local  laws  and  requirements 
for  ensuring  healthful  indoor  air  quality 
for  office  workers;  and,  (d)  federal 
health  standards  of  the  Occupational 
Safety  and  Health  Administration  and 
Mine  Safety  and  Health  Administration 
for  preventing  occupational,  noise- 
induced  hearing  loss  among  workers. 

(5)  Public  Health  Reporting  Laws 

Impact  of  state  public  health  laws  and 
requirements  for  reporting  by  health 
care  providers  and  medical  testing 
laboratories  (e.g.,  reporting  of  infectious 
disease  cases  and  cases  of  elevated 
blood  lead). 

(6)  Emergency  Public  Health  Practice 

Impact  of  federal,  state,  and  local  laws 
on  the  preparedness  of  public  health 
organizations  for,  and  their  response  to: 
natural  disasters,  unintended  releases  of 
hazardous  chemical  or  biological  agents, 
threats  and  incidents  of  terrorism,  and 
other  types  of  disasters. 

(7)  Urban  Planning 

Impact  of  local  laws  and  requirements 
on  infectious,  chronic,  and 
environmental  diseases  and  their  risk 
factors  (e.g.,  air  quality  emd  respiratory 
diseases  such  as  asthina,  physical 
exercise,  obesity,  and  cardiovascular 
disease),  and  on  injury  (e.g.,  pedestrian 
and  cycling  injuries). 

(8)  Infectious  Disease  Screening  and 
Treatment  for  Immigrants 

Impact  of  infectious  disease 
requirements  of  U.S.  immigration  laws 
on  the  appropriateness  and  quality  of 
screening  and  treatment  for  infectious 
diseases  provided  to  immigrants. 

(9)  Public  Health  System  and 
Infrastructure 

Impact  of  laws  on  the  public  health 
system  and  its  infrastructure: 
organizations;  information, 
communications,  laboratories,  and  other 
systems;  and  public  health  workforce; 
(e.g.,  laws  pertaining  to  performance 
standards,  practitioner  competencies, 
and  accountability  for  public  health 
services). 

For  all  of  these  programmatic  areas,  it 
is  the  intent  of  this  grant  program  to 
fund  applications  comprising 
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innovative,  multi-disciplinary  research 
strategies.  Model  approaches  are  sought 
for  evaluating  the  impact  of  public 
health  laws,  within  or  across  different 
areas  of  public  health  [e.g.,  infectious 
diseases,  chronic  diseases  and  health 
promotion,  environmental  health,  injury 
prevention,  occupational  safety  and 
health,  and  public  health  systems). 

As  appropriate  and  feasible, 
applications  are  encouraged  to  address 
the  fullest  complement  of  possible 
measures  for  assessing  outcomes.  These 
measures  could  include  health  and 
safety  outcomes  (e.g.,  frequency  and 
severity  of  injury,  illness,  disability,  or 
hazard  exposure);  economic  outcomes 
(e.g.,  costs  at  the  level  of  the  individual, 
household,  community,  industry,  or 
society;  or  distribution  of  costs  among 
payers);  social  outcomes  [e.g.,  impact  on 
educational  attainment,  employment); 
as  well  as  measures  of  change  in 
behavior,  knowledge,  attitudes,  use  of 
technological  interventions, 
organization  of  public  health  systems, 
quality  and  quantity  of  prevention 
services  and  public  health  practice  and 
other  proximate  measures  associated 
with  health  and  other  outcomes. 

Applications  are  encouraged  which 
include  plans  to  obtain  and  analyze 
information  on  the  implementation  of 
the  referenced  laws,  as  appropriate  and 
necessary  for  evaluating  their  impact. 
Quantitative  and  qualitative  information 
on  application,  enforcement,  or 
compliance  activities  associated  vdth  a 
law  under  evaluation,  and  on 
compliance-related  knowledge, 
attitudes,  and  behaviors  of  the  target 
audience(s),  will  often  be  important  to 
the  interpretation  and  inferential  value 
of  statistical  findings  on  outcomes 
generated  through  regression  analyses 
and  other  statistical  methods. 
Information  on  implementation  also 
may  address  factors  that  may  either 
impede  or  promote  the  impact  of  laws 
and  policies  on  public  health. 

E.  Program  Requirements 

The  following  are  applicant 
requirements: 

1.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  proposed  project. 

2.  Demonstrated  experience  (on  the 
applicant's  project  team)  in  conducting, 
evaluating,  and  publishing  in  peer- 
reviewed  journals  research  evaluating 
public  health  law  or  other  public 
policies,  programs  or  interventions. 

3.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 


that  will  ensure  implementation  of  the 
proposed  activities. 

4.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives  described  under  the 
heading  "Programmatic  Interest  Areas." 

F.  Application  Content 

Letter  of  Intent  (LOI) 

Prospective  applicants  are  asked  to 
submit,  by  April  21,  2000,  a  letter  of 
intent  that  includes  the  number  and  title 
of  the  Announcement,  a  descriptive  title 
of  the  proposed  research,  the  name, 
address,  and  telephone  number  of  the 
Principal  Investigator,  and  the  identities 
of  other  key  personnel  and  participating 
institutions.  Although  a  letter  of  intent 
is  not  required,  is  not  binding,  and  is 
not  used  in  the  review  of  an  application, 
the  information  that  it  contains  is  used 
to  estimate  the  potential  review 
workload  and  avoid  conflict  of  interest 
in  the  review.  The  letter  of  intent  is  to 
be  submitted  to  the  Grants  Management 
Specialist  listed  under  "Where  to 
Obtain  Additional  Information"  section 
of  this  annoimcement. 

Application 

Use  the  information  in  the 
Programmatic  Interest  Areas,  Evaluation 
Criteria  and  Other  Requirements 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
your  research  proposal. 

The  grant  applications  for  research  on 
the  impact  of  public  health  laws  should 
include: 

1 .  Justification  of  the  research  needs 
and  explanation  of  the  scientific  basis 
for  the  research,  the  expected  outcome, 
and  the  relevance  of  the  findings  to 
preventing  disease,  injury,  and 
disability. 

2.  Specific,  measurable,  and  explicitly 
scheduled  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence. 

4.  A  description  of  the  role  and 
responsibilities  of  the  principal 
investigator. 

5.  A  description  of  all  the  project  staff 
and  their  role  in  the  proposed  research, 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  responsibilities  in  the 
proposed  research,  percentage  of  time 
each  will  devote  to  the  research,  as  well 
as  that  portion  of  their  salary  to  be  paid 
by  the  grant. 

6.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
grant. 

7.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 


proposed  research,  if  applicable.  It 
should  include  letters  of  support  and  a 
clear  statement  of  their  roles. 

8.  A  detailed  first  year's  budget  for  the 
grant  with  future  annual  projections. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  the  subtotals 
must  still  be  shown. 

G.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001). 
(Adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit  and  are  also 
available  at  die  following  Internet 
address:  http://wrww.cdc.gov/od/pgo/ 
forminfo.htm. 

In  addition  to  sending  the  original 
and  five  copies  of  the  proposal,  please 
also  enclose  a  copy  of  the  proposal  on 
a  3.5  diskette  in  WordPerfect,  Word,  or 
ASCII  format.  If  you  have  access  to  an 
electronic  version  of  PHS-398  (OMB 
Number  0925-0001),  please  include  the 
electronic  forms  on  the  diskette.  If  you 
do  not  have  access  or  capability  to  use 
an  electronic  version,  please  ensure  that 
the  following  items  in  narrative  format 
are  included  on  your  diskette:  Abstract, 
Biographical  sketches,  Research  Plan 
(items  A-I).  and  Other  Support  pages. 
Label  the  diskette  with  your  name, 
operating  system,  software,  and 
proposal  title.  (Example:  John  Doe.  DOS, 
WordPerfect  6.  Public  Law  Modeling  in 
the  21st  Century).  If  the  title  is  too  long, 
please  truncate. 

Please  submit  on  or  before  June  2, 
2000,  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 

date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
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(^  above  are  co  isidered 
applications,  wi  11 
and  will  be  retu  'ned 


late 
not  be  considered, 
to  the  applicant. 


H.  Evaluation  C  riteria 


Applications 
responsive  may 


hat  are  complete  and 
be  subjected  to  a 
preliminary  eva  uation  by  a  peer  review 
group  to  determ  ne  if  the  application  is 
inical  and  scientific 
further  review  (triage); 
the  CDC  will  wi  hdraw  from  further 
consideration  aj  plications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  invest  gator/program  director 
and  the  official  ligning  for  the  applicant 
organization.  Tl  ose  applications  judged 
to  be  competitiv  b  will  be  further 
evaluated  by  a  c  ual  review  process. 

The  evaluatio  i  process  of  the 
proposals  will  h  3  conducted  through  a 
secure  interactii  e  Internet  site.  Each 
competitive  application  will  be 
evaluated  Lndivi  dually  against  the 
following  criteri  a  by  a  Special  Emphasis 
Panel  (SEP)  app  jinted  by  CDC.  The  SEP 
will  score  each  )roposal  based  on 
scientific  and  te  :hnical  merit.  Factors  to 
be  considered  b  '  the  SEP  include: 

1.  Significanc  i — Does  this  study 
address  an  impc  rtant  problem  related  to 
the  research  goa  s  outlined  in  the 
"Programmatic  nterest  Areas"  section 
of  this  documen  t?  If  the  aims  of  the 
application  are  <  chieved,  how  would 
scientific  knowl  ;dge  be  advanced?  What 
would  be  the  eff  ;ct  of  this  study  on  the 
concepts  and  m(  ithods  that  drive  this 
field? 

2.  Approach—  Are  the  conceptual 
framework,  desi  ;n  (including 
composition  of ;  tudy  population), 
methods,  and  aralyses  adequately 
developed,  well  integrated  and 
appropriate  to  tl  e  aims  of  the  project? 
Does  the  applicc  nt  acknowledge 
potential  proble  n  areas  and  consider 
alternative  tacti(  s? 

3.  Innovation-  -Does  the  project 
employ  novel  ccncepts,  approaches  or 
methods?  Are  th  e  aims  original  and 
innovative?  Doe  >  the  project  challenge 
existing  paradig  ns  or  develop  new 
methodologies  t  lat  can  serve  as  models 
for  future  resear  :h? 

4.  Investigator —Is  the  investigator 
appropriately  tn  ined  and  well  suited  to 
carry  out  this  w(  irk?  Is  the  work 
proposed  appro  »riate  to  the  experience 
level  of  the  prin  ;ipal  investigator  and 
other  researcher  >.  if  any? 

5.  Environment — Does  the  scientific 
environment  in  vhich  the  work  will  be 
done  contribute  to  the  probability  of 


success?  Do  the  proposed  experiments 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
documentation  of  cooperation  from 
necessary  participants  in  the  project, 
where  applicable?  Is  there  evidence  of 
institutional  support  and  availability  of 
resources  necessary  to  perform  the 
project? 

6.  Human  Subjects — If  Human 
Subjects  are  involved,  does  the 
applicant  adequately  address  the 
requirements  of  45  CFR  Part  46  for  the 
protection  of  human  subjects? 

7.  If  Human  Subjects  are  involved,  has 
the  applicant  met  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

A  second  programmatic  review  will 
be  conducted  by  a  panel  of  Senior 
Federal  Officials.  The  Senior  Federal 
Officials  will  review  the  ranked 
proposals  to  assure  maximal  impact  and 
balance  of  the  proposed  research.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  imporantance  of  the  proposed 
research  for  meeting  the  primary  goals 
of  this  initiative,  as  described  in 
"Programmatic  Interest  Areas." 

3.  Budgetary  considerations. 

I.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Annual  progress  reports. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 


For  descriptions  of  the  following 
Other  Requirements,  see  Attachment  I 
in  the  application  package: 

AR-1     Human  Subjects  Requirements 

AR-2     Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-4    HIV/ AIDS  Confidentiality 

Provisions 
AR-10     Smoke-Free  Workplace 

Requirements 

AR-11     Healthy  People  2010 

AR-1 2     Lobbying  Restrictions 

AR-1 3    Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gun  Control 
Activities 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  1 704  of  the  Public  Health 
Service  Act,  42  U.S.C.  section  300u-3, 
as  amended. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

K.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  http://wwrw.cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  assistance  may  be 
obtained  from:  Carrie  Clark,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  00051, 
Centers  for  Disease  Control  and 
Prevention  2920  Brandjrwine  Road, 
Room  3000,  Atlanta,  GA  30341, 
Telephone  (770)  488-2719,  Email 
address:  zri4@cdc.gov 

For  program  technical  assistance, 
contact:  Anthony  D.  Moulton,  Ph.D., 
Associate  Director  for  Policy,  Program 
Analysis  and  Academic  Programs, 
Public  Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.  (K- 
36),  Atlanta,  GA  30341-3724,  Phone 
770-488-2404/Fax  770-488-2420,  E- 
mail:  ADM6@CDC.GOV 

Dated:  March  7.  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office. 
Centers  of  Disease  Control  and  Prevention 
(CDC). 
[PR  Doc.  00-6030  Filed  3-10-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93631-00-01] 

Developmental  Disabilities:  Final 
Notice  of  Availability  of  Financial 
Assistance  and  Request  for 
Applications  to  Support  Family 
Support  Model  Demonstration  Projects 
under  the  Projects  of  National 
Significance  Program 

agency:  Administration  on 
Developmental  Disabilities  (ADD).  ACF, 
DHHS. 
action:  Notice. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities, 
Administration  for  Children  and 
Families  (ACF),  announces  that 
applications  are  being  accepted  for 
funding  of  Fiscal  Year  2000  imder 
family  support. 

This  program  announcement  consists 
of  five  parts.  Part  I,  the  Introduction, 
discusses  the  goals  and  objectives  of 
ACF  and  ADD.  Part  II  provides  the 
necessary  background  information  on 
ADD  for  applicants.  Part  III  describes 
the  review  process.  Part  IV  describes  the 
priority  under  which  ADD  requests 
applications  for  Fiscal  Year  2000 
funding  of  projects.  Part  V  describes  in 
detail  how  to  prepare  and  submit  an 
application. 

Grants  will  be  awarded  under  this 
program  announcement  subject  to  the 
availability  of  funds  for  support  of  these 
activities. 

DATES:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  May  12,  2000. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  aimounced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  ACF/ Administration  on 
Developmental  Disabilities,  370 
L'Enfant  Promenade  SW,  Mail  Stop 
326F,  Washington,  DC  20447,  Attention; 
Lois  Hodge.  Any  applications  received 
after  4:30  p.m.  on  the  deadline  date  will 
not  be  considered  for  competition. 

Applicants  must  ensiare  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine  produced 
postmark  of  a  conunercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 


was  received  by  the  commercial  mail 
service  company  from  the  applicant. 
Private  Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Applications  handcarriea  by 
applicants,  applicant  couriers,  other 
representatives  of  the  applicant,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadhne  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  EST, 
at  the  U.S.  Department  of  Health  and 
Human  Services,  ACF/Administration 
on  Developmental  Disabilities,  370 
L'Enfant  Promenade  SW,  ACF  Mail 
Center,  2nd  Floor  (near  loading  dock), 
Aerospace  Center,  901  D  Street,  SW, 
Washington.  DC  20024,  between 
Monday  and  Friday  (excluding  Federal 
holidays).  This  address  must  appear  on 
the  envelope/package  containing  the 
application  with  the  note  "Attention: 
Lois  Hodge."  Applicants  using  express/ 
overnight  services  should  allow  two 
working  days  prior  to  the  deadline  date 
for  receipt  of  applications.  (Applicants 
are  cautioned  that  express/overnight 
mail  services  do  not  always  deliver  as 
agreed.) 

ADD  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ADD  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ADD  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  ADD  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods 
and  hurricanes,  or  when  there  is 
widespread  disruption  of  the  mails. 
However,  if  ADD  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  die  deadline  for  any 
applicants. 

ADDRESSES:  Application  materials  are 
available  from  Pat  Laird,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  202/690-7447;  http:// 
www.acf.dhhs.gov/programs/add;  or 
add@acf.dhhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Administration  for  Children  and 
Famihes  (ACF),  Pat  Laird,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C, 
20447. 202/690-7447;  or 
add@acf .  dhhs  .gov . 

Notice  of  Intent  to  Submit 
Application:  If  you  intend  to  submit  an 
application,  please  send  a  post  card 
with  the  niunber  and  tide  of  this 


announcement,  your  organization's 
name  and  address,  and  your  contact 
person's  name,  phone  and  fax  numbers, 
and  e-mail  address  to;  Administration 
on  Developmental  Disabilities,  370 
L'Enfant  Promenade  SW,  Mail  Stop 
300F,  Washington.  DC.  20447.  Attn; 
Family  Support.  This  information  will 
be  used  to  determine  the  number  of 
expert  reviewers  needed  and  to  update 
the  mailing  list  to  whom  program 
announcements  are  sent. 
SUPPLEMENTARY  INFORMATION: 

Part  L  General  Information 

A.  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is 
located  within  the  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services  (DHHS).  Although  different 
from  the  other  ACF  program 
administrations  in  the  specific 
populations  it  serves,  ADD  shares  a 
common  set  of  goals  that  promote  the 
economic  and  social  well  being  of 
families,  children,  individuals  and 
communities.  Through  national 
leadership.  ACF  and  ADD  envision: 

•  Families  and  individuals 
empowered  to  increase  their  own 
economic  independence  and 
productivity; 

•  Strong,  healthy,  supportive 
communities  having  a  positive  impact 
on  the  quality  of  life  and  the 
development  of  children; 

•  Partnerships  with  individuals, 
front-line  service  providers, 
communities.  States  and  Congress  that 
enable  solutions  which  transcend 
traditional  agency  boundaries; 

•  Services  planned  and  integrated  to 
improve  client  access; 

•  A  strong  commitment  to  working 
with  Native  Americans,  persons  with 
developmental  disabilities,  refugees  and 
migrants  to  address  their  needs, 
strengths  and  abilities;  and 

•  A  community-based  approach  that 
recognizes  and  expands  on  the 
resources  and  benefits  of  diversity. 

Emphasis  on  these  goals  and  progress 
toward  them  will  help  more 
individuals,  including  people  with 
developmental  disabilities,  to  live 
productive  and  independent  lives 
integrated  into  their  communities. 

B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  planning  and 
administering  programs  that  promote 
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the  self-sufficier  cy  and  protect  the 
rights  of  person!  with  developmental 
disabilities. 

The  Developn  ental  Disabilities 
Assistance  and  1  lill  of  Rights  Act  (42 
U.S.C.6000.  et  S(  q.)  (the  Act)  supports 
and  provides  asi  istance  to  States  and 
public  and  priva  te  nonprofit  agencies 
and  organizatioi  s  to  assure  that 
individuals  witli  developmental 
disabilities  and  l  heir  families  participate 
in  the  design  of ;  md  have  access  to 
culturally  competent  services,  supports, 
and  other  assists  nee  and  opportunities 
that  promote  inc  ependence. 
productivity,  integration  and  inclusion 
into  the  commui  lity. 

In  the  Act,  Coi  igress  expressly  found 
that: 

•  Disability  is  a  natural  part  of  the 
himian  experien  :e  that  does  not 
diminish  the  rig  it  of  individuals  with 
developmental  c  isabilities-to  enjoy  the 
opportujiity  for  i  ndependence, 
productivity,  int  Jgration  and  inclusion 
into  the  community; 

•  Individuals  whose  disabilities  occur 
during  their  devi  slopmental  period 
frequently  have  i  levere  disabilities  that 
are  likely  to  com  inue  indefinitely; 

•  Individuals  ivith  developmental 
disabilities  often  require  lifelong 
specialized  servi  ces  and  assistance, 
provided  in  a  co  )rdinated  and 
culturally  comp<  tent  maimer  by  many 
agencies,  professionals,  advocates, 
community  reprssentatives,  and  others 
to  eliminate  ban  lers  and  to  meet  the 
needs  of  such  in  lividuals  and  their 
families;  The  Ac ;  further  established  as 
the  policy  of  the  United  States: 

•  Individuals  ivith  developmental 
disabilities,  incli  iding  those  with  the 
most  severe  dev<  lopmental  disabilities, 
are  capable  of  ac  lieving  independence, 
productivity,  int  jgration  and  inclusion 
into  the  commui  ity.  and  often  require 
the  provision  of  services,  supports  and 
other  assistance  o  achieve  such; 

•  Individuals  ^ith  developmental 
disabilities  have  competencies, 
capabilities  and  jersonal  goals  that 
should  be  recogi  ized,  supported,  and 
encouraged,  and  any  assistance  to  such 
individuals  shot  Id  be  provided  in  an 
individualized  n  lanner.  consistent  with 
the  unique  stren  ^s,  resources, 
priorities,  conce  ns.  abilities,  and 
capabilities  of  th  b  individual; 

•  Individuals  with  developmental 
disabilities  and  their  families  are  the 
primary  decisioi  makers  regarding  the 
services  and  sup  Dorts  such  individuals 
and  their  familie  s  receive;  and  play 
decision  making  roles  in  policies  and 
programs  that  af  ect  the  lives  of  such 
individuals  and  :heir  families;  and 

•  It  is  in  the  n  ition's  interest  for 
people  with  dev  ilopmental  disabilities 


to  be  employed,  and  to  live 
conventional  and  independent  lives  as  a 
part  of  families  and  communities. 

Toward  these  ends,  ADD  seeks:  To 
enhance  the  capabilities  of  families  in 
assisting  people  with  developmental 
disabilities  to  achieve  their  maximum 
potential;  to  support  the  increasing 
ability  of  people  with  developmental 
disabilities  to  exercise  greater  choice 
and  self-determination;  to  engage  in 
leadership  activities  in  their 
communities;  as  well  as  to  ensure  the 
protection  of  their  legal  and  human 
rights. 

The  four  programs  funded  under  the 
Act  are: 

•  Federal  assistance  to  State 
developmental  disabilities  councils; 

•  State  system  for  the  protection  and 
advocacy  of  individuals  rights; 

•  Grants  to  University  Affiliated 
Programs  for  interdisciplinary  training, 
exemplary  services,  technical 
assistance,  and  information 
dissemination;  and 

•  Grants  for  Projects  of  National 
Significance. 

C.  Statutory  Authorities  Covered  Under 
This  Announcement 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1996,  42  U.S.C.  6000,  et  seq.  The 
Projects  of  National  Significance  is  Part 
E  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1996,  42  U.S.C.  6081,  et  seq.  The 
Consolidated  Appropriations  Act,  FY 
2000,  P.L.  106-113. 

Part  n.  Background  Infonnation  for 
Applicants 

A.  Description  of  Family  Support 
Program 

The  Individuals  with  Disabilities 
Education  Act  (20  U.S.C.  1400  et  seq.) 
was  amended  in  1994  by  adding  at  the 
end  the  "Families  of  Children  With 
Disabilities  Support  Act  of  1994".  The 
purpose  of  this  new  family  support 
program  was  for  states  to  create  or 
expand  statewide  systems  change. 
Although  authorization  levels  were 
provided,  funds  were  never 
appropriated.  The  administrative 
authority  for  implementing  the  family 
support  program  was  given  to  the  U.S. 
Department  of  Health  and  Human 
Services  and  within  that  Department  it 
was  delegated  to  the  Administration  on 
Developmental  Disabilities.  The 
authority  for  this  program  was  to  expire 
at  the  end  of  fiscal  year  1998  or 
September  30.  1998. 

In  the  fiscal  year  2000  appropriations 
act,  funds  were  provided  for  this 
program  for  one  year.  It  allows  for  the 


award  of  competitive,  statewide  systems 
change  grants  to  conduct  training  and 
technical  assistance  and  other  national 
activities  designed  to  address  the 
problems  which  impede  the  self- 
sufficiency  of  families  of  children  with 
disabilities. 

Part  m.  The  Review  Process 

A.  Eligible  Applicants 

Before  applications  under  this 
Announcement  are  reviewed,  each  will 
be  screened  to  determine  that  the 
applicant  is  eligible  for  funding  as 
specified.  Applications  from 
organizations  that  do  not  meet  the 
eligibility  requirements  for  the  priority 
area  will  not  be  considered  or  reviewed 
in  the  competition,  and  the  applicant 
will  be  so  informed. 

Only  public  or  non-profit  private 
entities,  not  individuals,  are  eligible  to 
apply  imder  any  of  the  priority  areas. 
All  applications  developed  jointly  by 
more  than  one  agency  or  organization 
must  identify  only  one  organization  as 
the  lead  organization  and  official 
applicant.  The  other  participating 
agencies  and  organizations  can  be 
included  as  co-participants,  subgrantees 
or  subcontractors. 

Nonprofit  organizations  must  submit 
proof  of  nonprofit  status  in  their 
applications  at  the  time  of  submission. 
One  means  of  accomplishing  this  is  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
most  recent  list  of  tax-exempt 
organizations  described  in  section  501 
(c)  (3)  of  the  IRS  code  or  by  providing 
a  copy  of  the  currently  valid  IRS  tax 
exemption  certificate,  or  by  providing  a 
copy  of  the  articles  of  incorporation 
bearing  the  seal  of  the  State  in  which 
the  corporation  or  association  is 
domiciled. 

ADD  cannot  fund  a  nonprofit 
applicant  without  acceptable  proof  of  its 
nonprofit  status. 

B.  Review  Process  and  Funding 
Decisions 

Timely  applications  under  this 
announcement  from  eligible  applicants 
received  by  the  deadline  date  will  be 
reviewed  and  scored  competitively. 
Experts  in  the  field,  generally  persons 
from  outside  of  the  Federal  government, 
will  use  the  appropriate  evaluation 
criteria  listed  later  in  this  Part  to  review 
and  score  the  applications.  The  results 
of  this  review  are  a  primary  factor  in 
making  funding  decisions. 

ADD  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
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government  or  the  applicant.  It  may  also 
solicit  comments  from  ADD  Regional 
Office  staff,  other  Federal  agencies, 
interested  foundations,  national 
organizations,  specialists,  experts,  States 
and  the  general  public.  ADD  will 
consider  these  comments,  along  with 
those  of  the  expert  reviewers,  in  making 
funding  decisions. 

In  making  decisions  on  awards.  ADD 
will  consider  whether  applications 
focus  on  or  feature:  services  to 
culturally  diverse  or  ethnic  populations 
among  others;  a  substantially  innovative 
strategy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
services;  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations 
administering  or  delivering  of  human 
services;  substantial  involvement  of 
volunteers;  substantial  involvement 
(either  financial  or  progranmiatic)  of  the 
private  sector;  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  programmatic 
focus  on  those  most  in  need;  and/or 
substanticd  involvement  in  the  proposed 
project  by  national  or  commimity 
foundations. 

This  year,  5  points  will  be  awarded  in 
scoring  for  any  project  that 
demonstrates  in  their  application  a 
partnership  and  collaboration  with  any 
of  the  140  Empowerment  Zones/ 
Enterprise  Commimities.  A  discussion 
of  how  the  involvement  of  the  EZ/EC  is 
related  to  the  objectives  and/or  the 
activities  of  the  project  must  be  clearly 
outlined  for  the  award  of  the  5  points. 
Also,  a  letter  from  the  appropriate 
representative  of  the  EZ/EC  must 
accompany  the  application  indicating 
its  agreement  to  participate  and 
describing  its  role  in  the  project. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  cunong  the 
States  and  geographical  regions  of  the 
country,  rural  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions.  ADD  may  also  take  into 
account  the  need  to  avoid  unnecessary 
duplication  of  effort. 

C.  Evaluation  Process 

Using  the  evaluation  criteria  below,  a 
panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  government)  will  review  the 
applications.  To  facilitate  this  review, 
applicants  should  ensure  that  they 
address  each  minimum  requirement  in 
the  priority  area  description  under  the 
appropriate  section  of  the  Project 
Narrative  Statement. 


Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  evaluation 
criteria  listed  below,  provide  comments, 
and  assign  numerical  scores.  The  point 
value  following  each  criterion  heading 
indicates  the  maximum  nimaerical 
weight  that  each  section  may  be  given 
in  the  review  process. 

D.  Structure  of  Priority  Area 
Descriptions 

The  priority  area  description  is 
composed  of  the  following  sections: 

•  Eligible  Applicants:  This  section 
specifies  the  type  of  organization  that  is 
eligible  to  apply  under  the  particular 
priority  area.  Specific  restrictions  are 
also  noted,  where  applicable. 

•  Purpose:  This  section  presents  the 
basic  focus  and/or  broad  goal(s)  of  the 
priority  area. 

•  Background  Information:  This 
section  briefly  discusses  the  legislative 
backgroimd  as  well  as  the  current  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  priority  area  activity. 
Relevant  information  on  projects 
previously  funded  by  ACF  and/or  other 
State  models  are  noted,  where 
applicable. 

•  Evaluation  Criteria:  This  section 
presents  the  basic  set  of  issues  that  must 
be  addressed  in  the  application. 
Typically,  they  relate  to  need  for 
assistance,  results  expected,  project 
design,  and  organizational  and  staff 
capabilities.  Inclusion  and  discussion  of 
these  items  is  important  since  the 
information  provided  will  be  used  by 
the  reviewers  in  evaluating  the 
application  against  the  evaluation 
criteria. 

•  Minimum  Requirements  for  Project 
Design:  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  in 
the  application.  Typically,  they  relate  to 
project  design,  evaluation,  and 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  is  important 
since  they  will  be  used  by  the  reviewers 
to  evaluate  the  applications  against  the 
evaluation  criteria.  Project  products, 
continuation  of  the  project  after  Federal 
support  ceases,  and  dissemination/ 
utilization  activities,  if  appropriate,  are 
also  addressed. 

•  Project  Duration:  This  section 
specifies  the  maximum  allowable  length 
of  the  project  period;  it  refers  to  the 
amount  of  time  for  which  Federal 
funding  is  available. 

•  Federal  Share  of  Project  Costs:  This 
section  specifies  the  maximum  amount 
of  Federal  support  for  the  project. 


•  Matching  Requirement:  This  section 
specifies  the  minimimi  non-Federal 
contribution,  either  cash  or  in-kind 
match,  required. 

•  Anticipated  Number  of  Projects  To 
Be  Funded:  This  section  specifies  the 
number  of  projects  ADD  anticipates 
funding  imder  the  priority  area. 

•  CFDA:  This  section  identifies  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  and  tide  of  the  program 
under  which  applications  in  this 
priority  area  will  be  funded.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Please  note  that  applications  under 
this  announcement  that  do  not  comply 
with  the  specific  priority  area 
requirements  in  the  section  on  "Eligible 
Applicants"  will  not  be  reviewed. 

Experience  has  shown  that  an 
application  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
priority  area  description  is  less  likely  to 
score  as  well  as  an  application  more 
clearly  focused  on,  and  directly 
responsive  to,  the  concerns  of  that 
specific  priority  area.  Therefore, 
applicants  should  tailor  their 
applications  according  to  the 
requirements  of  the  priority  area 
description. 

E.  Available  Funds 

ADD  intends  to  award  new  grants 
resulting  from  this  announcement 
during  the  fourth  quarter  of  fiscal  year 
2000,  subject  to  the  availability  of 
funding.  The  size  of  the  awards  will 
vary.  The  priority  area  description 
includes  information  on  the  maximum 
Federal  share  of  the  project  costs  and 
the  anticipated  number  of  projects  to  be 
funded. 

For  general  information,  the  term 
"budget  period"  refers  to  the  interval  of 
time  (usually  12  months)  into  which  a 
multi-year  period  of  assistance  (project 
period)  is  divided  for  budgetary  and 
funding  purposes.  The  term  "project 
period"  refers  to  the  total  time  a  project 
is  approved  for  support,  including  any 
extensions. 

F.  Grantee  Share  of  Project  Costs 

Grantees  must  match  $1  for  every  $3 
requested  in  Federal  funding  to  reach 
25%  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  Cash  or  in-kind 
contributions  may  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  must  include  a  match  of 
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at  least  $33,333 


(total  project  cost  is 


$133,333,  of  wl  ich  $33,333  is  25%). 

An  exception  to  the  grantee  cost- 
sharing  requirei  nent  relates  to 
applications  ori  ^inating  from  American 
Samoa.  Guam.  lEie  Virgin  Islands,  and 
the  Commonwe  alth  of  the  Northern 
Mariana  Island; .  Applications  from 
these  areas  are  ( lovered  under  Section 
501(d)  of  P.  L.  S  5-134,  which  requires 
that  the  Departi  lent  waive  "amy 
requirement  for  local  matching  funds  for 
grants  under  $200,000." 

The  applican  contribution  must 
generally  be  sec  ured  from  non-Federal 
sources.  Except  as  provided  by  Federal 
statute,  a  cost  sikaring  or  matching 
requirement  ma  y  not  be  met  by  costs 
borne  by  anotht  r  Federal  grant. 
However,  funds  from  some  Federal 
programs  benefiting  Tribes  and  Native 
'American  organizations  have  been  used 
to  provide  valid  sources  of  matching 
funds.  If  this  is  the  case  for  a  Tribe  or 
Native  American  organization 
submitting  an  a  )plication  to  ADD.  that 
organization  shi  tuld  identify  the 
programs  whicl  will  be  providing  the 
funds  for  the  mi  itch  in  its  application. 
If  the  applicatio  q  successfully  competes 
for  FNS  grant  fu  nds.  ADD  will 
determine  whet  ler  there  is  statutory 
authority  for  this  use  of  the  funds.  The 
Administration  for  Native  Americans 
and  the  DHHS  ( )ffice  of  General  Counsel 
will  assist  ADD  in  making  this 
determination. 

G.  General  Insti  uctions  for  the  Uniform 
Project  Descripi  ion 

The  foUowinj  ACF  Uniform  Project 
Description  (UFC))  has  been  approved 
under  0MB  Cor  trol  Number  097Q-0139. 

Applicants  re  quired  to  submit  a  full 
project  description  shall  prepare  the 
project  description  statement  in 
accordance  witl  i  the  following 
instructions. 

1.  Project  sunimary/abstract:  Provide 
a  simmiary  of  ti  e  project  description  (a 
page  or  less)  wii  h  reference  to  the 
funding  request 

2.  Objectives  >  md  need  for  assistance: 
Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or 
other  problem(s  |  requiring  a  solution. 
The  need  for  asi  istance  must  be 
demonstrated  aj  id  the  principal  and 
subordinate  objectives  of  the  project 

'  stated;  supporting 
such  as  letters  of 


must  be  clearly 
documentation. 


support  and  teslimonials  from 
concerned  inter  ssts  other  than  the 
applicant,  may  )e  included.  Any 
relevant  data  ba  sed  on  planning  studies 
should  be  inclu  led  or  referred  to  in  the 
endnotes/footncites.  Incorporate 
demographic  di  ta  and  participant/ 
beneficiary  information,  as  needed.  In 


developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

3.  Results  or  benefits  expected: 
Identify  the  results  and  benefits  to  be 
derived.  For  example,  when  applying 
for  a  grant  to  establish  a  neighborhood 
child  care  center,  describe  who  will 
occupy  the  facility,  who  will  use  the 
faciUty,  how  the  facility  will  be  used, 
and  how  the  facility  will  benefit  the 
conmiunify  which  it  will  serve. 

4.  Approach:  Outline  a  plan  of  action 
which  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  imusual  featuires  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates.  Identify  the  kinds  of  data  to 
be  collected,  maintained,  and/or 
disseminated.  Note  that  clearance  from 
the  U.S.  Office  of  Management  and 
Budget  might  be  needed  prior  to  a 
"collection  of  information"  that  is 
"conducted  or  sponsored"  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

5.  Organization  Profile:  Provide 
information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  docimientation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 


non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accompUsh  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  vahd 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

H.  Cooperation  in  Evaluation  Efforts 

Grantees  funded  by  ADD  may  be 
requested  to  cooperate  in  evaluation 
efforts  funded  by  ADD.  The  purpose  of 
these  evaluation  activities  is  to  learn 
from  the  combined  experience  of 
multiple  projects  funded  under  a 
particular  priority  area. 

/.  Closed  Captioning  for  Audiovisual 
Efforts 

Applicants  must  include  closed 
captioning  and  audio  description  in  the 
development  of  any  audiovisual 
products. 

Part  IV.  Fiscal  Year  2000  Families  of 
Children  with  Disabilities  Support 
Projects — Description  and 
Requirements 

The  following  section  presents  the 
final  aimouncement  for  the  area  of 
family  support  for  Fiscal  Year  2000  and 
solicits  the  appropriate  applications. 

Eligible  Applicants 

A  State  entity,  unit  or  office 
designated  by  the  chief  executive  officer 
of  the  state  as  the  lead  agency  for  this 
project.  Proof  of  designation  as  lead 
agency  by  the  governor/CEO  must  be 
submitted  with  the  application. 
Applicants  who  were  awarded  grants 
last  year  (FY  1999)  under  this  priority 
area  are  not  eligible. 

Purpose 

Project  funds  are  to  be  utilized  to 
support  systems  change  activities 
designed  to  assist  each  State  to  develop 
and  implement,  or  expand  and  enhance, 
a  family-centered  and  family-directed, 
culturally  competent,  community- 
centered,  comprehensive,  statewide 
system  of  family  support  for  families  of 
children  with  disabilities  designed  to — 

(1)  Ensure  the  full  participation, 
choice  and  control  of  famiUes  of 
children  with  disabilities  in  decisions 
related  to  the  provision  of  such  family 
support  for  their  family; 

(2)  Ensure  the  active  involvement  of 
families  of  children  with  disabilities  in 
the  planning,  development, 
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implementation,  and  evaluation  of  such 
a  statewide  system; 

(3)  Increase  the  availability  of, 
funding  for,  access  to,  and  provision  of 
family  support  for  families  of  children 
with  disabilities; 

(4)  Promote  training  activities  that  are 
family-centered  and  family-directed  and 
that  enhance  the  ability  of  family 
members  of  children  with  disabilities  to 
increase  participation,  choice,  and 
control  in  the  provision  of  family 
support  for  families  of  children  with 
disabilities; 

(5)  Increase  and  promote  interagency 
coordination  among  State  agencies,  and 
between  State  agencies  and  private 
entities  that  are  involved  in  these 
projects;  and 

(6)  Increase  the  awareness  of  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures,  which  facilitate  or  impede 
the  avEiilability  or  provision  of  family 
support  for  families  of  children  with 
disabilities. 

Background  Information 

The  concept  of  family  support  for 
families  with  a  child  with  a  disability  is 
a  relatively  new  phenomenon  in 
disability  policy.  Historically,  the  only 
means  of  receiving  publicly  funded 
services  for  a  child  with  a  severe 
disability  was  by  placing  the  child  in  a 
state  institution.  With  a  shift  in  thinking 
in  the  early  1980s  to  a  more  family- 
centered  approach  to  service  provision 
many  states  initiated  family  support 
legislation.  This  legislation  was  often 
the  result  of  initiatives  developed  by  the 
state  developmental  disabilities 
councils.  Currently,  all  the  states  plus 
the  District  of  Columbia  offer  some  type 
of  family  support  program;  this  has 
consisted  of  any  community-based 
service  administered  or  financed  by  the 
state  MR/DD  agency  providing  for 
vouchers,  direct  cash  payments  to 
families,  reimbursement,  or  direct 
payments  to  service  providers  which  the 
state  agency  itself  identified  as  family 
support.  A  review  of  these  programs 
reveals  the  range  of  services  that  fall 
within  "family  support" — cash  subsidy 
payments,  respite  care,  family 
counseling,  architectural  adaptation  of 
the  home,  in-home  counseling,  sibling 
support  programs,  education  and 
behavior  management  services  and  the 
purchase  of  specialized  equipment. 
Family  support  is  a  growing 
expenditure  in  state  budgets;  in  1996  it 
constituted  2.3%  of  total  MR/DD 
resources,  compared  to  1.6%  in  1992. 
The  number  of  families  supported  is 
also  growing,  from  174,441  in  1992  to 
280,535  in  1996. 


The  Federal  government's 
involvement  in  family  support  began  in 
1982  with  what  is  known  as  the  "Katie 
Beckett  Waiver",  an  option  under 
Medicaid  which  allows  a  state  to  waive 
the  deeming  of  parental  income  and 
resources  for  any  child  eighteen  years  of 
age  and  under  who  is  eligible  for 
placement  in  a  Medicaid  certified  long 
term  care  institution  or  hospital,  ICF/ 
MR  or  nursing  home.  This  waiver 
allows  parents  access  to  an  array  of 
family,  home  and  community  supports. 
A  majority  of  states  have  not  exercised 
this  option. 

Federal  disability  policy  in  the  1980s 
increasingly  began  to  reflect  the 
principles  of  family-centered, 
community-based,  coordinated  care  as 
Federal  programs  were  established  or 
reauthorized.  The  Temporary  Respite 
Care  and  Crisis  Nurseries  Act  of  1986 
funded  a  variety  of  in-home  and  out-of- 
home  respite  programs;  a  new  Part  H  for 
infants,  toddlers,  and  their  families  was 
added  in  1986  to  the  then  Education  of 
the  Handicapped  Act;  the 
reauthorization  of  the  Maternal  and 
Child  Health  Care  Block  grant  in  1989 
emphasized  these  principles  in  it's 
Children  with  Special  Health  Care 
Needs  program;  and  in  the 
'  Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  a  definition  of 
family  support  services  was  added  in 
1990. 

Minimum  Requirements  for  Project 
Design 

ADD  is  interested  in  awarding  grant 
funds  that  will  maximize  opportunities 
for  systems  change  through  the 
collaboration  with  and  strengthening  of 
generic  community  action  service 
organizations  in  order  to  ensure  the 
provision  of  family  support  to  families 
of  children  with  disabilities.  Activities 
should  contain  the  following  key 
components: 

•  Establish  a  state  policy  council  of 
families  of  children  with  disabilities  or 
utilize  an  existing  council  which  will 
advise  and  assist  the  lead  entity  in  the 
performance  of  activities  of  this 
application  and  be  composed  of  a 
majority  of  members  who  are  family 
members  of  children  with  disabilities 
and  who  are  youth  with  disabilities 
{ages  18-21); 

•  Training  and  technical  assistance 
for  family  members,  service  providers, 
community  members,  professionals, 
members  of  the  Policy  Council,  state 
agency  staff,  students  emd  others; 

•  Interagency  coordination  of  Federal 
and  State  policies,  resources,  and 
services;  interagency  workgroups  to 
enhance  public  funding  options  and 


coordination;  and  other  interagency 
activities  that  promote  coordination; 

•  Outreach  to  locate  families  who  are 
eligible  for  family  support  and  to 
identify  groups  who  are  underserved  or 
unserved; 

•  Policy  studies  that  relate  to  the 
development  and  implementation,  or 
expansion  and  enhancement,  of  a 
statewide  system  of  family  support  for 
families  of  children  with  disabilities; 

•  Hearings  and  forums  to  solicit  input 
from  families  of  children  with 
disabilities  regarding  family  support 
programs,  policies,  and  plans  for  such 
families; 

•  Public  awareness  and  education  to 
families  of  children  with  disabilities, 
parent  groups  and  organizations,  public 
and  private  agencies,  students, 
policymakers,  and  the  general  public; 

•  Needs  assessment; 

•  Data  collection  and  analysis  related 
to  the  statewide  system  of  family 
support  for  families  of  children  with 
disabilities; 

•  Implementation  plans  to  utilize 
generic  community  service 
organizations  in  innovative  partnerships 
to  include  families  of  children  with 
disabilities; 

•  Pilot  demonstration  projects  to 
demonstrate  new  approaches  to  the 
provision  of  family  support  for  families 
of  children  with  disabilities; 

•  Evaluation  system  using  measurable 
outcomes  based  on  family  satisfaction 
indicators  such  as  the  extent  to  which 

a  service  or  support  meets  a  need,  solves 
a  problem,  or  adds  value  for  a  family, 
as  determined  by  the  individual  family. 

ADD  is  particularly  interested  in 
applications  that  incorporate  into  these 
activities  one  or  more  of  the  following 
populations  relevant  to  their  state:  (1) 
Unserved  and  underserved  populations 
which  includes  populations  such  as 
individuals  from  racial  and  ethnic 
minority  backgroxmds,  economically 
disadvantaged  individuals,  individuals 
with  limited-English  proficiency,  and 
individuals  from  underserved 
geographic  areas  (rural  or  urban);  (2) 
aging  families  of  adult  children  with 
disabilities  who  are  over  age  21  with  a 
focus  on  assisting  those  families  and 
their  adult  child  to  be  included  as  self- 
determining  members  of  their 
communities:  (3)  foster/adoptive 
families  of  children  with  disabilities;  (4) 
families  participating  in  the  state's 
Temporary  Assistance  to  Needy 
Families  Program  (TANF),  welfare-to- 
work,  and/or  SSI  program;  (5)  veterans 
with  families  having  a  child  with  a 
disability;  (6)  parents  with  disabilities, 
especially  with  cognitive  disabilities, 
having  children  with  or  without 
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Criterion  1:  Objectives  and  Need  for 
Assistance  (20  points) 

The  application  must  identify  the 
precise  location  of  the  project  and  cirea 
to  be  served  by  the  proposed  project. 
Maps  and  other  graphic  aids  must  be 
attached; 

Criterion  2:  Results  or  Benefits 
Expected  (20  points) 

The  extent  to  which  they  are 
consistent  with  the  objectives  of  the 
application,  and  the  extent  to  which  the 
application  indicates  the  anticipated 
contributions  to  policy,  practice,  theory 
and/or  research.  The  extent  to  which  the 
proposed  pxroject  costs  is  reasonable  in 
view  of  the  expected  results. 

Criterion  3:  Approach  (35  points) 

Discuss  the  criteria  to  be  used  to 
evaluate  the  results,  and  explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved. 

Criterion  4:  Organization  Profile  (25 
points) 

The  application  identifies  the 
background  of  the  project  director/ 
principal  investigator  and  key  project 
staff  (including  name,  address,  training, 
educational  background  and  other 
qualifying  experience)  and  the 
experience  of  the  organization  to 
demonstrate  the  applicant's  ability  to 
effectively  and  efficiently  administer 
this  project.  The  application  describes 
the  relationship  between  this  project 
and  other  work  planned,  anticipated  or 
under  way  by  the  applicant  which  is 
being  supported  by  Federal  assistance. 

This  section  should  consist  of  a  brief 
(two  to  three  pages)  background 
description  of  how  the  applicant 
organization  (or  the  unit  within  the 
organization  that  will  have 
responsibility  for  the  project)  is 
organized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  research 
and  management  capabilities  it 
possesses.  It  may  include  descriptions 
of  any  current  or  previous  relevant 
experience,  or  describe  the  competence 
of  the  project  team  and  its  demonstrated 
ability  to  produce  a  final  product  that  is 
readily  comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

Project  Duration 

This  announcement  is  soliciting 
applications  for  a  project  period  up  to 
seventeen  (17)  months  under  this  area. 
Awards,  on  a  competitive  basis,  can  be 


up  to  a  seventeen-month  (17)  budget 
period. 

Federal  Share  of  Project  Costs 

The  maximum  Federal  share  is  not  to 
exceed  $200,000  for  a  state  and  not  to 
exceed  $100,000  for  a  territory  for  the 
budget  period. 

Matching  Requirement 

Grantees  must  match  $1  for  every  $3 
requested  in  Federal  funding  to  reach 
25%  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  Cash  or  in-kind 
contributions  may  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $200,000  in  Federal  funds 
(based  on  an  award  of  $200,000  per 
budget  period)  must  include  a  match  of 
at  least  $66,666  (the  total  project  cost  is 
$266,666,  of  which  $66,666  is  25%). 

Anticipated  Number  of  Projects  To  Be 
Funded 

It  is  anticipated  that  up  to  twenty-two 
(22)  projects  will  be  funded. 

CFDA 

ADD's  CFDA  (Code  of  Federal 
Domestic  Assistance)  number  is 
93.631 — Developmental  Disabilities — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Part  V.  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  and  other  materials 
can  be  obtained  by  any  of  the  following 
methods:  Pat  Laird,  ADD,  370  L'Enfant 
Promenade  SW,  Mailstop  300F, 
Washington,  DC,  20447,  202/690-7447; 
http://www.acf.dhhs.gov/programs/add; 
or  add@acf.dhhs.gov.  Please  copy  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  description  is  in  Part  IV. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact  (SPOC) 

All  applications  under  the  ADD 
priority  cireas  are  required  to  follow  the 
Executive  Order  (E.G.)  12372  process, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
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"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  imder  covered  programs. 

Note:  State/Territory  Participation  In  The 
Intergovernmental  Review  Process  Does  Not 
Signify  Applicant  Eligibility  for  Financial 
Assistance  Under  a  Program.  A  Potential 
Applicant  Must  Meet  The  Eligibility 
Requirements  of  The  Program  For  Which  it 
is  Applying  Prior  to  Submitting  an 
Application  to  its  SPCK;,  If  Applicable,  or  to 
ACF. 

As  of  November  20,  1998,  all  States 
and  territories,  except  Alabama,  Alaska, 
American  Samoa,  Colorado, 
Coimecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  Ohio, 
New  York,  Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota,  Teimessee, 
Vermont,  Virginia,  and  Washington, 
have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  Federally  recognized 
Indian  Tribes  need  take  no  action 
regarding  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  emd  receive 
any  necessary  instructions. 

Applicants  must  submit  all  required 
materials  to  the  SPOC  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials  and  indicate  the  date 
of  this  submittal  (or  date  SPOC  was 
contacted,  if  no  submittal  is  required) 
on  the  SF  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  due  date 
to  comment  on  proposed  new  or 
competing  continuation  awards.  These 
comments  are  reviewed  as  part  of  the 
award  process.  Failure  to  notify  the 
SPOC  can  result  in  delays  in  awarding 
grants. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  Official 
State  process  recommendations  that 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 


Discretionary  Grants  and  Audit 
Resolution,  370  L'Enfant  Promenade, 
SW,  Mail  Stop  326F,  Washington,  DC 
20447.  Attn:  93.631  ADD— Projects  of 
National  Significance. 

Contact  information  for  each  State's 
SPOC  is  found  at  the  ADD  website 
(http://www.acf.dhhs.gov/programs/ 
add)  or  by  contacting  Pat  Laird,  ADD, 
370  L'Enfant  Promenade  SW,  Mailstop 
300F,  Washington,  DC,  20447,  202/690- 
7447. 

B.  Notification  of  State  Developmental 
Disabilities  Planning  Councils 

A  copy  of  the  application  must  also  be 
submitted  for  review  and  comment  to 
the  State  Developmental  Disabilities 
Council  in  each  State  in  which  the 
applicant's  project  will  be  conducted.  A 
list  of  the  State  Developmental 
Disabilities  Coimcils  can  be  found  at 
ADD's  website:  http:/// 
www.acf.dhhs.gov/programs/add  or  by 
contacting  Pat  Laird,  ADD,  370  L'Enfant 
Promenade  SW,  Mailstop  300F, 
Washington,  DC,  20447,  202/690-7447. 

C.  Deadline  for  Submittal  of 
Applications 

One  signed  original  and  two  copies  of 
the  application  must  be  submitted  on  or 
before  May  12.  2000  to:  U.S.  Department 
of  Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Administration  on 
Developmental  Disabilities,  370 
L'Enfant  Promenade,  SW,  Mail  Stop 
326F,  Washington,  DC  20447,  Attn:  Lois 
Hodge. 

Applications  may  be  mailed  or  hand- 
delivered.  Hand-delivered  applications 
are  accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  Applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  received  by  the  deadline 
date  at  the  ACF  Grants  Office  (Close  of 
Business:  4:30  p.m.,  local  prevailing 
time). 

Late  applications:  Applications  that 
do  not  meet  the  criterion  stated  above 
are  considered  late  applications.  ACF/ 
ADD  shall  notify  each  late  applicant 
that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
due  to  acts  of  God,  such  as  floods, 
hurricanes,  or  earthquakes;  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  the  granting  agency 
does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 


D.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424,  SF  424A,  SF  424A-Page 
2  and  Certifications/ Assurances  are 
contained  in  the  application  package 
that  can  be  accessed  as  mentioned 
earlier  in  this  announcement.  Please 
prepare  your  application  in  accordance 
with  the  following  instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified.  Top  of  Page.  Enter  the  single 
priority  area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 

Item  1.  "Type  of  Submission" — 
Preprinted  on  the  form. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier"  — Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
nimiber,  if  applicable. 

Item  3.  "Date  Received  By  State"— 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Item  5.  "Applicant  Information". 

"Legal  Name" — Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 

"Organizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  which  will 
actually  carry  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address" — Enter  the  complete 
address  that  the  organization  actually 
uses  to  receive  mail,  since  this  is  the 
address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  nimiber  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  "Employer  Identification 
Number  (EIN)"— Enter  the  employer 
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Item  15f.  Enter  the  estimated  amount 
of  program  income,  if  any,  expected  to 
be  generated  fi-om  the  proposed  project. 
Do  not  add  or  subtract  this  amount  from 
the  total  project  amount  entered  under 
item  15g.  Describe  the  nature,  source 
and  anticipated  use  of  this  program 
income  in  the  Project  Narrative 
Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes." — Enter  the  date  the 
applicant  contacted  the  SPOC  regeu'ding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provided  at  the 
end  of  Part  FV.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application. 

Item  16b.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?" — Check  the 
appropriate  box.  This  question  applies 
to  the  applicemt  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  docimient  has  been  duly 
authorized  by  the  governing  body  of  the 
appliccmt  emd  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  "Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number" — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  "Signature  of  Authorized 
Representative"  — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  "Date  Signed" — Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 


2.  SF  424 A— Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  15  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  of  1 7  months  or  less  or 
(2)  the  first-year  budget  period  if  the 
proposed  project  period  exceeds  1 7 
months.  It  should  relate  to  item  15g, 
total  funding,  on  the  SF  424.  Under 
column  (5),  enter  the  total  requirements 
for  funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  separate  budget  justification  should 
be  included  to  explain  fully  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multiple  year 
projects,  it  is  desirable  to  provide  this 
information  for  each  year  of  the  project. 
The  budget  justification  should 
immediately  follow  the  second  page  of 
the  SF  424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  "Other." 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Une  6b.  Enter  the 
total  costs  of  fringe  benefits,  imless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel — Une  6c.  Enter  total  costs  of 
out-of-town  travel  (travel  requiring  per 
diem) 
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for  staff  of  the  project.  Do  not  enter  costs 
for  consuhant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification:  Include  the  name(s)  of 
traveler{s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  "equipment" 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  acquisition  cost  of 
$5,000  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Speciiy  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  "Other." 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  the  entire  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 


Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other — Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance;  medical  and  dental  costs: 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicemt  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 

In  the  case  of  training  grants  to  other 
than  State  or  local  governments  (as 
defined  in  title  45,  Code  of  Federal 
Regulations,  part  74),  the  Federal 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  direct  costs, 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amount  allowed  for  total  project 


(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals." 
In-kind  contributions  are  defined  in  title 
45  of  the  Code  of  Federal  Regulations. 
Parts  74.51  and  92.24,  as  "property  or 
services  which  benefit  a  grant-supported 
project  or  program  and  which  are 
contributed  by  non-Federal  third  parties 
without  charge  to  the  grantee,  the 
subgrantee,  or  a  cost-type  contractor 
under  the  grant  or  subgrant." 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  "(b)  First."  If 
a  third  budget  period  will  be  necessar)', 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
They  should  remain  blank. 

Section  F — Other  Budget  Information. 

Direct  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Une  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period. 
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exhibits,  etc.)  must  be  sequentially 
numbered,  begiiming  with  "Objectives 
and  Need  for  Assistance"  as  page 
number  one.  Applicants  should  not 
submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  This  will  be  strictly  enforced.  A 
page  is  a  single  side  of  an  8  1/2  x  11" 
sheet  of  paper.  Applicants  are  requested 
not  to  send  pamphlets,  brochures  or 
other  printed  material  along  with  their 
application  as  these  pose  copying 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process  if  they  exceed  the  60- 
page  limit.  Each  page  of  the  application 
will  be  counted  to  determine  the  total 
length. 

5.  Part  V — Assurances/Certifications 

Applicants  are  required  to  file  a  SF 
424B,  Assurances — Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  Applicants  must  also 
provide  certifications  regarding:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibilities.  These  two 
certifications  are  self-explanatory. 
Copies  of  these  assurances/certifications 
can  be  obtained  from  the  ADD  website 
(http://www.acf.dhhs.gov/programs/ 
add)  or  by  contacting  Pat  Laird,  ADD, 
370  L'Enfant  Promenade  SW,  Mailstop 
300F,  Washington,  DC,  20447,  202/690- 
7447.  These  forms  can  be  reproduced,  as 
necessary.  A  duly  authorized 
representative  of  the  applicant 
organization  must  certify  that  the 
applicant  is  in  compliance  with  these 
assurances/certifications.  A  signature  on 
the  SF  424  indicates  compliance  with 
the  Drug  Free  Workplace  Requirements, 
and  Debarment  and  Other 
Responsibilities  certifications,  and  need 
not  be  mailed  back  with  the  application. 

In  addition,  applicants  are  required 
under  Section  162(c)(3)  of  the  Act  to 
provide  assurances  that  the  human 
rights  of  all  individuals  with 
developmental  disabilities  (especially 
those  individuals  without  familial 
protection)  who  will  receive  services 
under  projects  assisted  under  Part  E  wtll 
be  protected  consistent  with  section  110 
(relating  to  the  rights  of  individuals 
with  developmental  disabilities).  Each 
application  must  include  a  statement 
providing  this  assurance. 

For  research  projects  in  which  human 
subjects  may  be  at  risk,  a  Protection  of 
Human  Subjects  Assurance  may  be 
required.  If  there  is  a  question  regarding 


the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (31 . ) 
496-7041. 

E.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 

— One  original,  signed  and  dated 
application,  plus  two  copies. 
Applications  for  different  priority  areas 
are  packaged  separately; 

— Application  is  from  an  organization 
that  is  eligible  under  the  eligibility 
requirements  defined  in  the  priority 
area  description  (screening 
requirement); 

— Application  length  does  not  exceed 
60  pages,  unless  otherwise  specified  in 
the  priority  area  description. 

A  complete  application  consists  of  the 
following  items  in  this  order: 

— Application  for  Federal  Assistance 
(SF  424,  REV  4-88); 

— A  completed  SPOC  certification 
with  the  date  of  SPOC  contact  entered 
in  line  16,  page  1  of  the  SF  424  if 
applicable. 

— Budget  Information — Non- 
Construction  Programs  (SF  424 A,  REV 
4-88); 

— Budget  justification  for  Section  B — 
Budget  Categories; 

—  Proof  of  designation  as  lead  agency; 

— Table  of  Contents; 

— Letter  from  the  Internal  Revenue 
Service,  etc.  to  prove  non-profit  status, 
if  necessary; 

— Copy  of  the  applicant's  approved 
indirect  cost  rate  agreement,  if 
appropriate; 

— Project  Description  (See  Part  m. 
Section  C); 

— Any  appendices/attachments; 

— Assiu-ances — Non-Construction 
Programs  (Standard  Form  424B,  REV  4- 
88); 

— Certification  Regarding  Lobbying; 

— Certification  of  Protection  of 
Human  Subjects,  if  necessary;  and 

—Certification  of  the  Pro-Children 
Act  of  1994  (Environmental  Tobacco 
Smoke),  signature  on  the  application 
represents  certification. 

F.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
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such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

G.  Paperwork  Reduction  Act  of  1995 
(P.L  104-13) 

The  Uniform  Project  Description 
information  collection  within  this 
announcement  is  approved  under  the 
Uniform  Project  Description  (0970- 
0139),  Expiration  Date  10/31/2000. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number. 

(Federal  Catalog  of  Domestic  Assistance 
Number  93.631     Developmental 
Disabilities — Projects  of  National 
Significance) 

Dated:  March  1,  2000. 
Sue  Swenson, 

Commissioner.  Administration  on 
Developmental  Disabilities. 
(FR  Doc.  00-6107  Filed  3-10-00;  8:45  am] 
BILLING  CODE  4ie4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-0836] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Environmental 
impact  Considerations 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  governing  applications  for 
FDA  approval  to  market  a  new  drug. 


DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  12, 
2000. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Information 
Resoin-ces  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (4'4 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Environmental  Impact 
Considerations— Part  25  (21  CFR  Part 
25)— (OMB  Control  Number  0910- 
0322) — Extension 

FDA  is  requesting  OMB  approval  for 
the  reporting  requirements  contained  in 


FDA's  regulation  "Environmental 
Impact  Considerations"  (part  25). 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321-4347), 
states  national  environmental  objectives 
and  imposes  upon  each  Federal  agency 
the  duty  to  consider  the  environmental 
effects  of  its  actions.  Section  102{2)(C) 
of  NEPA  requires  the  preparation  of  an 
environmental  impact  statement  (EIS) 
for  every  major  Federal  action  that  will 
significantly  affect  the  quality  of  the 
human  environment. 

FDA's  NEPA  regulations  are  at  part 
25.  All  applications  or  petitions 
requesting  agency  action  require  the 
submission  of  an  Environmental 
Assessment  (EA)  or  a  claim  of 
categorical  exclusion.  Section  25.15(a) 
and  (d)  specify  the  procedures  for 
submitting  to  FDA  a  claim  for  a 
categorical  exclusion  (certain  classes  of 
FDA-regulated  actions  have  little  or  no 
potential  to  cause  significant 
environmental  effects  and  are  excluded 
from  the  requirements  to  prepare  an  EA 
or  EIS).  Section  25.40(a)  and  (c)  specify 
the  content  requirements  for  EA's  for 
nonexcluded  actions. 

This  collection  of  information  is  used 
by  FDA  to  assess  the  environmental 
impact  of  agency  actions  and  to  ensure 
that  the  public  is  informed  of 
environmental  analyses.  Firms  wishing 
to  manufacture  and  market  substances 
regulated  under  statutes  for  which  FDA 
is  responsible  must,  in  most  instances, 
submit  applications  requesting 
approval.  Environmental  information 
must  be  included  in  such  applications 
(when  not  eligible  for  categorical 
exclusion)  for  the  purpose  of 
determining  whether  the  proposed 
action  may  have  a  significant  impact  on 
the  environment.  Where  significant 
adverse  effects  cannot  be  avoided,  the 
agency  uses  the  submitted  information 
as  the  basis  for  preparing  and 
circulating  to  the  public  an  EIS,  made 
available  through  Federal  Register 
notice  also  filed  for  comment  at  the 
Environmental  Protection  Agency 
(EPA).  The  final  EIS  including  the 
comments  received  is  reviewed  by  the 
agency  to  weigh  environmental  costs 
and  benefits  in  determining  whether  to 
pursue  the  proposed  action  or  some 
alternative  that  would  reduce  expected 
environmental  impact.  When  the  agency 
finds  that  no  significant  environmental 
effects  are  expected,  the  agency  prepares 
a  Finding  of  No  Significant  Impact 
(FONSI). 

I.  Estimated  Annual  Reporting  Burden 
for  Human  Drugs 

Under  21  CFR  312.23(a)(7)(e). 
314.50(d)(l)(iii).  and  314.94(a)(9)(i), 
each  investigational  new  drug 
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application  (IND 
(NDA).  and 
application 
claim  for  cate] 
§25.30  or  §25.31 
§25.40.  In  1998 
IND'sfrom  1.874 
from  80  applicants 


new  drug  application 
abbreviated  new  drug 
(ANE|a)  must  contain  a 
exclusion  under 
or  an  EA  under 
T3A  received  2,427 
sponsors,  129  NDA's 
,  2,500  supplements 


3gori  cal 


2 1  CFR  Section 


25.15(a)  and  (d) 
25.40(a)  and  (c) 
Total 


There  are  no  ca  jital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


II.  Estimated  Animal  Reporting  Burden 
for  Human  Food  i 


Under  21  CFR 
additive  petition ; 
petitions,  and  rei 
from  regulation 
contain  a  claim 


25.15(a)  and  (d) 
25.40(a)  and  (c) 
Total 
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to  NDA's  from  238  applicants,  345 
ANDA's  from  101  applicants,  and  3.713 
supplements  to  ANDA's  from  165 
applicants.  FDA  estimates  that  it 
receives  approximately  9.094  claims  for 
categorical  exclusions  as  required  under 
§  25.15(a)  and  (d).  and  20  EA's  as 
required  under  §  25.40(a)  and  (c).  Based 


on  information  provided  by  the 
pharmaceutical  industry.  FDA  estimates 
that  it  takes  sponsors  or  applicants 
approximately  8  hours  to  prepare  a 
claim  for  a  categorical  exclusion  and 
approximately  3.400  hours  to  prepare  an 
EA. 


Table  1  .—Estimated  Annual  Reporting  Burden  for  Human  Drugs 


No.  of 
<Respondents 


2,039 
20 


Annual 

<Frequency  per 

<Response 


4.46 
1 


Total  Annual 
Responses 


9,094 
20 


Hours  per 
<Response 


8 
3.400 


Total  Burden 
Hours 


72,752 

68,000 

140.752 


71.1  and  170.39.  food 
.  color  additive 
!(  uests  for  exemption 
a  food  additive  must 
categorical  exclusion 


under  §  25.30  or  §  25.32  or  an  EA  under 
§  25.40.  hi  1998.  FDA  received  57  food 
additive  petitions.  9  color  additive 
petitions,  and  26  threshold  of  regulation 
exemption  requests.  FDA  estimates  that 
it  received  approximately  80  claims  of 
categorical  exclusions  as  required  under 


§  25.15(a)  and  (d).  and  12  EA's  as 
required  under  §  25.40(a)  and  (c).  FDA 
estimates  that  it  takes  petitioners  or 
requestors  approximately  8  hours  to 
prepare  a  claim  of  categorical  exclusion 
and  approximately  210  hours  to  prepare 
an  EA. 


Table  2.— Estimated  Annual  Reporting  Burden  for  Human  Drugs  ■ 


1  CFR  Section 


No.  of 
<Respondents 


44 
11 


Annual 

<Frequency  per 

<Response 


1.8 
1.1 


Total  Annual 
Responses 


8.0 
12 


Hours  per 
<Response 


8 
210 


Total  Burden 
Hours 


640 
2,520 
3,160 


'  There  are  no  a  pital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  Food  and  Drug  Administration 
Modernization  /  ct  of  1997  (FDAMA) 
(Pubhc  Law  105  -115)  amended  section 
409  of  the  Feder  il  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  348)  to 
establish  a  prem  u'ket  notification 
process  as  Uie  pi  imary  method  for 
authorizing  a  ne  .v  use  of  a  food  additive 
that  is  a  food  coi  itact  substance.  Section 
409(h)(6)  of  the  ;  ict  defines  a  food 
contact  substanc  e  as  any  substance 
as  a  component  of 
manufacturing, 
packing,  transpc  rting,  or  holding  food  if 
such  use  is  not  i  ntended  to  have  any 
technical  effect  n  food.  Under  the 
notification  proi  :ess.  FDA  must  be 
notified  at  least  120  days  prior  to  the 
marketing  of  a  f  >od  contact  substance.  If 
FDA  does  not  olject  within  120  days  to 


the  use  of  a  food  contact  substance  that 
is  the  subject  of  a  notification,  the 
substance  may  be  legally  marketed  for 
the  notified  use.  FDA  expects  that  the 
majority  of  new  uses  of  food  contact 
substances  that  will  be  the  subject  of 
premarket  notifications  would 
previously  have  been  regulated  under 
the  food  additive  petition  process  or 
exempted  from  the  requirement  of  a 
regulation  under  the  threshold  of 
regulation  process.  FDA  has  provided  in 
a  separate  Federal  Register  notice  an 
opportunity  for  public  comment  on  the 
collection  of  information  associated 
with  the  premarket  notification 
program,  including  environmental 
information  requirements  (64  FR  61648, 
November  12.  1999). 


m.  Estimated  Annual  Reporting 
Burden  for  Medical  Devices 

Under  21  CFR  part  814.  premarket 
approvals  (original  PMA's  and 
supplementals)  must  contain  a  claim  for 
categorical  exclusion  under  §  25.30  or 
§  25.31  or  an  EA  under  §  25.40.  In  1998, 
FDA  received  568  claims  (original 
PMA's  and  supplementals)  for 
categorical  exclusions  as  required  under 
§  25.15(a)  and  (d).  and  0  EA's  as 
required  under  §  25.40(a)  and  (c).  Based 
on  information  provided  by  less  than  10 
sponsors.  FDA  estimates  that  it  takes 
approximately  less  than  1  hour  to 
prepare  a  claim  for  a  categorical 
exclusion  and  an  unknown  number  of 
hours  to  prepare  an  EA. 


21  CFR  Section 


25.15(a)  and  (d) 
25.40(a)  and  (c) 


Table  3.— Estimated  Annual  Reporting  Burden  for  Medical  Devices 


No.  of 
<Respondents 


Annual 

<Frequency  per 

<Response 


Total  Annual 
Responses 


94 
0 


6 
0 


568 

0 


Hours  per 
<Response 


1 
0 


Total  Burden 
Hours 


568 
0 
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Table  3.— Estimated  Annual  Reporting  Burden  for  Medical  Devices  i— Continued 

21  CFR  Section 

No.  of 
<Respondents 

Annual 

<Frequency  per 

<Response 

Total  Annual 
Responses 

1 

Hours  per 
<Response 

Total  Burden 
Hours 

Total 

\ 

568 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 


rv.  Estimated  Annual  Reporting  Burden 
for  Biological  Products 

Under  21  CFR  312.23(a)(7)(iv)(c)  and 
601.2(a),  IND  and  biologies  license 
applications  must  contain  a  claim  for 
categorical  exclusion  under  §  25.30  or 
§  25.31  or  an  EA  under  §  25.40.  In  1998, 
FDA  received  492  IND's  from  278 


sponsors,  78  license  applications  from 
20  applicants,  and  903  supplements  to 
license  applications  from  190 
applicants.  FDA  estimates  that 
approximately  10  percent  of  these 
supplements  would  be  submitted  with  a 
clciim  for  categorical  exclusion  or  an  EA. 

FDA  estimates  that  it  receives 
approximately  660  claims  for  categorical 


exclusion  as  required  under  §  25.15(a) 
and  (d),  and  2  EA's  as  required  under 
§  25.40(a)  and  (c).  Based  on  information 
provided  by  industry,  FDA  estimates 
that  it  takes  sponsors  and  applicants 
approximately  8  hours  to  prepare  a 
claim  for  categorical  exclusion  and 
approximately  3,400  hours  to  prepare  an 
EA. 


Table  4.— Estimated  Annual  Reporting  Burden  for  Biological  Products  ^ 


21  CFR  Section 

No.  of 
<Respondents 

Annual 

<Frequency  per 

<Response 

. 

Total  Annual 
Responses 

Hours  per 
<Response 

Total  Burden 
Hours 

25.15(a)  and  (d) 
25.40(a)  and  (c) 
Total 

317 
2 

2 
1 

660 
2 

8 

3,400 

5.280 

6.800 

12,080 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


V.  Estimated  Annual  Reporting  Burden 
for  Animal  Drugs 

Under  21  CFR  514.1(b)(14)  new 
animal  drug  applications  (NADA's)  and 
abbreviated  new  emimal  drug 
applications  (ANADA's),  514.8(a)(1) 
supplemental  NADA's  and  ANADA's, 
511.1(b)(10)  investigational  new  animal 
drug  applications  (INADA's), 


570,35(c)(l)(viii)  generally  recognized  as 
safe  (GRAS)  affirmation  petitions,  and 
571.1(c)  food  additive  petitions  must 
contain  a  claim  for  categorical  exclusion 
imder  §  25.30  or  §  25.31  or  an  EA  under 
§  25.40.  Since  the  last  OMB  Approval  of 
the  subject  collections  of  information, 
the  Center  for  Veterinary  Medicine  has 
received  approximately  545  claims  for 


categorical  exclusions  as  required  under 
§  25.15(a)  and  (d),  and  32  EA's  as 
required  under  §  25.40(a)  and  (c).  Based 
on  information  provided  by  industry, 
FDA  estimates  that  it  takes  sponsors/ 
apphcants  approximately  8  hours  to 
prepare  a  claim  for  a  categorical 
exclusion  and  approximately  2,160 
hours  to  prepare  an  EA. 


Table  5.— Estimated  Annual  Reporting  Burden  for  Animal  Drugs  ' 

21  CFR  Section 

No.  of 
<Respondents 

Annual 

<Frequency  per 

<Response 

Total  Annual 
Responses 

Hours  per 
<Response 

Total  Burden 
Hours 

25.15(a)  and  (d) 
25.40(a)  and  (c) 
Total 

194 
29 

2.8 
1.1 

545 
32 

8 
2.160 

4,360 
69,120 
73.480 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Based  on  information  provided  by 
industry,  FDA  estimates  that  the 
combined  burden  for  the  Enviroimiental 


Impact  Considerations — Part  25  are  as 
follows: 


Table  6.— Entire  Total  Estimated  Annual  Reporting  Burden  for  All  Centers  ^ 


21  CFR  Section 

No.  of 
<Respondents 

Annual 

<Frequency  per 

<Response 

Total  Annual 
Responses 

Hours  per 
<Response 

Total  Burden 
Hours 

25.15(a)  and  ((d) 
25.40(a)  and  (c) 
Total 

2,688 

62 

2,750 

17.06 

4.02 

21.08 

10.875 

66 

10,941 

33 
9,170 
9,203 

83,600 
146,440 
230,040 

'  There  are  no  capital  costs  or  operating  and  maintenance  cost  associated  with  this  collection  of  information. 


13408 


Dated:  March  6,  ;  000. 
William  K.  Hubbarp 

Senior  Associate 
Planning,  and  Legi. 
[FR  Doc.  00-5969 

BUUNG  CODE  4160-OlfF 
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C<  mmissioner  for  Policy, 
'i  lotion. 
I  iled  3-10-00;  8:45  am] 


DEPARTMENT  C  F  HEALTH  AND 
HUMAN  SERVIC  ES 

Food  and  Drug  i  idministration 

Medwatch/MDR/FDA  Website 
Navigation;  Public  Meeting 

agency:  Food  anii  Drug  Administration, 
HHS. 


ACTION:  Notice  o 


public  meeting. 


The  Food  and  Drug  Administration 
(FDA)  is  announ  :ing  the  following 
public  meeting:  4edwatch/Medical 
Device  Reportinj  {MDR)/FDA  Website 


Navigation.  The 


opics  to  be  discussed 


are  the  Medwratc  i  Program,  medical 
device  reporting  and  the  navigation  of 
the  FDA  wrebsite  This  public  meeting  is 
intended  to  fami  iarize  the  attendees 
with  the  Medwa  ch  Program,  provide 
information  on  t  le  regulations 

I  he  mandatory  medical 
system,  and  furnish 
training  on  the  n  avigation  of  the  FDA 
website. 

The  public  meeting 

npril  7,  2000,  from  9 


Date  and  Timi 
will  be  held  on 
a.m.  to  12  noon. 


Merc  ^ 


Locafion:  The 
held  at  the 
Auditorium,  21 
Redding,  CA  96*49 

Contact:  Mary 
Drug  Administri  tion 
Pkwy.,  Alameda, 
337^888,  FAX 
mtaylorl@ora. 

Registration 
information  (inql 
name,  address, 
number)  to  the 
30. 2000. 


public  meeting  will  be 
Medical  Center 
Rosaline  Ave., 


.fca 


Form  A 


/5 


E.  Taylor,  Food  and 
,  1431  Harbor  Bay 

CA  94502-7070,  510- 
510-337-6708.  e-mail: 

gov. 

5  end  registration 

uding  name,  title,  firm 
I  elephone,  and  fax 
c  ontact  person  by  March 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Mary 
E.  Taylor  at  least  7  days  in  advance. 

Dated:  Marcii  6.  2000. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  00-5968  Filed  3-10-00;  8:45  am) 
BUJJNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

hi  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instrmnents,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Estimates  of  Annualized  Hour  Burden 


Proposed  Project:  Children's  Hospital 
Graduate  Medical  Education 
Program — New 

Public  Law  Number  106-129 
amended  the  Public  Health  Service  Act 
to  establish  a  new  program  to  support 
graduate  medical  education  (GME)  in 
children's  hospitals.  The  provision 
authorizes  payments  in  FY  2000  and  FY 
2001  for  direct  and  indirect  expenses 
associated  with  operating  approved 
GME  programs.  Section  340E(c)(l)  states 
that  the  eunount  determined  under  this 
subsection  for  payments  for  direct 
medical  expenses  for  a  fiscal  year  is 
equal  to  the  product  of:  (A)  The  updated 
per  resident  amount  as  determined,  and 
(B)  the  average  number  of  FTE  residents 
in  the  hospital's  approved  graduate 
medical  residency  training  programs  as 
determined  imder  section  1886(h)(4)  of 
the  Social  Security  Act  during  the  fiscal 
year.  The  statute  directs  the  Secretary  to 
take  into  accoimt  factors  identified  in 
section  340E(b)(l)(B)  and  340E{d)(2)— 
case  mix,  number  of  FTE  residents, 
treatment  of  more  severely  ill  patients 
and  the  additional  costs  related  to 
teaching  residents. 

Administration  of  the  Children's 
Hospital  Graduate  Medical  Education 
Program  relies  on  the  reporting  of  the 
number  of  full-time  equivalent  residents 
in  applicant  children's  hospital  training 
progrtuns  to  determine  the  amount  of 
direct  and  indirect  expense  payments  to 
participating  children's  hospitals, 
hidirect  expense  payments  will  also  be 
derived  from  a  formula  that  requires  the 
reporting  of  case  mix  index  information 
from  participating  children's  hospitals. 

Hospitals  will  be  requested  to  submit 
such  information  in  an  annual 
application.  The  statute  also  requires 
reconciliation  of  the  estimated  numbers 
of  residents  with  the  actual  number 
determined  after  the  close  of  the  fiscal 
year.  Participating  children's  hospitals 
would  be  required  to  complete  an 
adjusted  report  to  correct  such 
information  on  an  annual  basis. 


Form  name 


No.  of  re- 
spondents 


48 


Responses 
per  respond- 
ent 


1 


Total  re- 
sponses 


48 


Hrs.  per  re- 
sponse 


28 


Total  hour  bur- 
den 


1,344 
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Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  March  6,  2000. 

Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  00-5970  Filed  3-10-00;  8:45  am] 

BILUNG  COOE  41G0-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel,  Special 
Teleconference  Review  Panel. 

Date:  March  9,  2000. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  9000  Rockville  Pike.  Bldg  31,  Room 
5B50.  Bethesda.  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Lawrence  R.  Haller, 
National  Center  for  Complementary  and 
Alternative  Mecicine.  National  Institutes  of 
Health,  31  Center  Drive.  Room  5B50, 
Bethesda,  MD  20892-2182.  (301)  402-9011, 
hallerl@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  March  6,  2000. 

La  Verne  y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-6015  Filed  3-10-00;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu"e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Special  Emphasis  Panel,  Science 
Education  Partnership  Award. 

Dofe:  March  17,  2000. 

Time:  11  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources,  6705  Rockledge  Drive, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Sybil  A.  Wellstood.  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0814. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  March  6.  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  00-6020  Filed  3-10-00;  8:45  am] 

BILLING  CODE  414(H)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 

35.  Review  of  ROl. 
Dofe:  March  24.  2000. 
Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch,  PhD. 
Chief,  4500  Center  Drive.  Natcher  Building, 
Rm.  4AN44F,  National  Institutes  of  Healtii. 
Bethesda,  MD  20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
44,  Review  of  R03s. 

Date:  March  29,  2000. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F. 
Bethesda.  MD  20892. 

Contact  Person:  William  J.  Gartland,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Section,  National  Institute  of  Dental 
Research,  National  Institutes  of  Health.  PHS, 
DHHS,  Bethesda,  MD  20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 

36,  Review  of  ROls. 
Dafe.  April  17.2000. 
Time:  10:30  a.m.  to  11  a.m. 
Agenda:  To  review  and  evaluate  grant 

applications. 

Place:  Natcher  Building,  Rm.  4AN44F. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Chief,  4500  Center  Drive.  Natcher  Building. 
Rm.  4AN44F.  National  Institutes  of  Health. 
Bethesda.  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
43,  Review  of  R03  Grant. 

Date:  April  20.  2000. 

Time:  12:05  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  Rm.  4AN44F. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 
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Nit 


"■  Commi  ttee 


Contact  Person 
Scientific  Review 
Review  Section, 
Research,  Nationa 
DHHS,  Bethesda 

Name  of 
Dental  Research 
42.  Review  of  R03 

Date:  May  10 

Time:  3  p.m.  to 

Agenda:  To 
applications. 

Place:  Natcher 
Bethesda.  MD 
Call). 

Contact  Person: 
Scientific  Review 
Review  Section 
Research,  Nationa 
DHHS,  Bethesda, 

(Catalogue  of 
Program  Nos.  93 
Disorders  Researcp 
Health.  HHS) 


William  I.  Gartland.  PhD, 
administrator.  Scientific 
ional  Institute  of  Dental 
Institutes  of  Health.  PHS. 
1  dD  20892.  (301)  594-2372. 
:  National  Institute  of 
al  Emphasis  Panel  00- 
Grant. 


S  )ecia 


2#00. 

30  p.m. 
review  and  evaluate  grant 

fluilding.  Rm.  4AN44F. 
20^2  (Telephone  Conference 


William  |.  Gartland.  PhD, 
\dministrator,  Scientific 
ional'Institute  of  Dental 
Institutes  of  Health.  PHS, 
AD  20892,  (301)  594-2372. 
Fedqral  Domestic  Assistance 
1 ,  Oral  Diseases  and 
National  Institutes  of 


Nitii 


121 


Dated:  March  6 
Anna  SnoufTer, 

Acting  Director, 
Committee  Policy 
[FR  Doc.  00-6016 
BILUNG  CODE  4140-<t1-M 


.or> 


Federal  Register /Vol.  65,  No.  49 /Monday,  March  13,  2000 /Notices 


2000. 

Ice  of  Federal  Advisory 


Contact  Person:  ].  Patrick  Mastin.  PhD. 
Scientific  Review  Administrator,  SRB/DERT, 
NIEHS.  P.O.  Box  12233  MD  EC-30.  Research 
Triangle  Park.  NC  27709,  (919)  541-1446. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93.114, 
Applied  Toxicological  Research  and  Testing: 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  March  6,  2000. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-6017  Filed  3-10-00;  8:45  am] 

BILLING  CODE  4140-01-M 


Filed  3-10-00;  8:45  am] 


DEPARTME^rr  3F  HEALTH  AND 
HUMAN  SERVH^ES 

National  Institu  :es  of  Health 


of  Environmental 
Notice  of  Closed 


National  Institu  :e 
Health  Science^ 
Meeting 

Pursuant  to  siction  10(d)  of  the 
Federal  Advisoi  y  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  af  the  following 
meeting. 

The  meeting '  ^rill  be  closed  to  the 
public  in  accon  emce  with  the 
provisions  set  fi  )rth  in  sections 
552b(c)(4)  and  !  52b(c)(6).  Title  5  U.S.C. 
as  amended.  Th  e  grant  applications  and 
the  discussions  could  disclose 
confidential  tra  ie  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  assi  )ciated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitu  e  a  clearly  unwarranted 
invasion  of  pen  onal  privacy. 

Name  ofComn  ittee:  National  Institute  of 
Environmental  H  ;alth  Sciences  Special 
,  environmental  Health 
egrative  Context  for 
Learning  (RFA9< -Oil) 

Dafe.  March  Ic -17.  2000. 

Time:  7  a.m.  tn  5  p.m. 

Agenda:  To  re^  iew  and  evaluate  grant 
applications. 

Place:  Radisso^  Governors  Inn.  1—40  & 
Davis  Dr.,  Exit  2f  0,  Research  Triangle  Park. 
NC  27709. 


Emphasis  Panel, 
Sciences  as  an  In 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S'C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu'e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  K08 — Progression  of  Hepatic 
Neoplasia  by  PCB/Arsenic  Mixtures. 

Da/e:  March  31,  2000. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  79  T.  W.  Alexander  Drive, 
Building  4401,  Conference  Room  3446, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-30,  Research  Triangle  Park, 
NC  27709,  (919)  541-1307. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Appliced  Toxicological  Research  and 
Testing;  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143.  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894.  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences,  National  Institutes  of  Health.  HHS) 

Dated:  March  6,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-6018  Filed  3-10-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  K08  Grant  Reviews. 

Date:  March  30,  2000. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus,  Building  4401, 
Conference  Room  122,  79  Alexander  Drive. 
Research  Triangle  Park.  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass.  PhD. 
Scientific  Review  Administrator.  NIEHS.  PO 
Box  12233  EC-30.  Research  Triangle  Park, 
NC  27709,  (919)  541-1307. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  K08  Grant  Reviews. 

Date:  March  30.  2000. 

Time:  3  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus.  Building  4401 , 
Conference  Room  122,  79  Alexander  Drive, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-30.  Research  Triangle  Park, 
NC  27709,  (919)  541-1307. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93,115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures: 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  March  6,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-6019  Filed  3-10-00;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.  FRA-2000-6812. 

Applicant:  Union  Pacific  Railroad 
Company.  Mr.  Phil  Abaray,  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska  68179- 
1000. 

The  Union  Pacific  Railroad  Company 
(UP)  seeks  relief  from  the  requirements 
of  the  Rules,  Standard  and  histructions, 
49  CFR,  Part  236,  §  236.110,  to  the 
extent  that  each  test  record,  need  not  be 
signed  by  the  person  making  the  test,  in 
lieu  of  implementing  an  electronic 


record  system  ("STARS")  to  record  and 
maintain  signal  records  of  tests.  The 
"STARS"  electronic  record  system  will 
provide  integrity  and  several  levels  of 
security  to  uniquely  identify  a  person  as 
the  author  of  a  specific  record,  and  once 
the  test  record  is  entered,  verified,  and 
saved  it  caimot  be  modified.  Initially, 
"STARS"  will  not  be  inclusive  of  all 
Part  236  records  of  tests,  and  future 
development  may  result  in  the  addition 
of  subsequent  test  records.  This  petition 
is  associated  with  UP's  request  to  utilize 
the  "STARS"  electronic  record  system 
for  recording  and  maintaining 
applicable  inspection  and  test  records  as 
defined  in  49  CFR,  Part  234,  subject  to 
approval  by  the  Associate  Administrator 
for  Safety,  as  required  by  Section 
234.273. 

Applicant's  justification  for  relief:  To 
provide  more  flexibility  for  Federal. and 
State  Inspectors  who  are  required  to 
check  and  inspect  records  of  tests  over 
the  UP  system. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI—401, 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/ dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  D.C.  on  March  8, 
2000. 

Grady  C.  Cothen.  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Dor.  00-6075  Filed  3-10-00;  8:45  am) 
BILUNG  CODE  4»1(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements— Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  27, 
1999  [64  FR  57924-57925]. 

DATES:  Comments  must  be  submitted  on 
or  before  April  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Vaughn  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Chief  Counsel  (NCC-30).  202-366-1834, 
400  Seventh  Street.  SW.  Room  5219, 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Tifye;  Designation  of  Agent. 

OMB  Number  2127-0040. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  collection  of 
information  applies  to  motor  vehicle 
and  motor  vehicle  equipment 
manufacturers  located  outside  of  the 
United  States  (foreign  manufacturers). 
Every  manufacturer  offering  a  motor 
vehicle  or  item  of  motor  vehicle 
equipment  for  importation  into  the 
United  States  is  statutorily  required  to 
designate  in  writing  an  agent  upon 
whom  service  of  all  administrative  and 
judicial  processes,  notices,  orders, 
decisions  and  requirements  may  be 
made  for  and  on  behalf  of  the 
manufacturer. 

Affected  Public:  Foreign 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  located 
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Uiited  States,  which  are 
tems  into  the  United 


Associate 
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outside  of  the 
importing  these 
States. 

Estimated 

Address:  Senc 
days,  to  the  Offi(  ;e 
Regulatory  Affai  s 
Management  an( 
Street,  NW, 
Attention:  NHT3A 

Comments  an 
the  proposed 
is  necessary  for 
of  the  functions 
including  whethjer 
have  practical 
the  Departments 
nf  the  proposed 
ways  to  enhance 
clarity  of  the 
collected;  and 
burden  of  the 
on  respondents, 
automated 
other  forms  of  i 

A  comment  to 
if  0MB  receives 
publication. 

Issued  in  Washi  igton,  D.C.,  on  March  3, 
2000. 
Herman  L.  Simms 


Totbl  Annual  Burden:  70. 
comments,  within  30 
of  Information  and 
Office  of 
Budget,  725-1 7th 
Washington,  D.C.  20503, 
Desk  Officer. 
invited  on:  Whether 
coflection  of  information 
he  proper  performance 
jf  the  Department, 
the  information  will 
;  the  accuracy  of 
estimate  of  the  burden 
nformation  collection; 
the  quality,  utility  and 
infi)rmation  to  be 

to  minimize  the 
CO  lection  of  information 
including  the  use  of 
collei  :tion  techniques  or 
ii^formation  technology. 
OMB  is  most  effective 
it  within  30  days  of 


utility; 


Adminiitrator  for  Administration. 
Filed  3-10-00;  8:45  am] 


DEPARTMENT '  )F  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHT^A-2000-6992;  Notice  1] 

Blue  Bird  Body  jcompany;  Receipt  of 
Application  for  becision  of 
Inconsequential  Noncompliance 

Blue  Bird  Boc  v  Companv  (Blue  Bird), 
402  N.  Camellia  Blvd.,  P.O'.  Box  937, 
Fort  Valley,  Gee  rgia  31030.  has 
determined  that  25,839  model  TC/2000 
Conventional  ar  d  MiniBird  school 
buses  do  not  meet  the  60  percent  tensile 
strength  require  nents  of  49  CFR 
571.221.  Federa  Motor  Vehicle  Safety 
Standard  (FMV;  IS)  No.  221,  "School  bus 
Body  Joint  Strei  gth,"  and  has  filed  an 
appropriate  rep(  irt  pursuant  to  49  CFR 
part  573,  "Defec  t  and  Noncompliance 
Reports."  Blue  1  lird  has  also  applied  to 
be  exempted  frc  m  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301—"  ^otor  Vehicle  Safety" 
on  the  basis  tha  the  noncompliance  is 
inconsequentia  to  motor  vehicle  safety. 

This  notice  o:  receipt  of  an 
application  is  p  iblished  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  aj  ency  decision  or  other 


exercise  of  judgement  concerning  the 
merits  of  the  application. 

FMVSS  No.  221,  S5  requires  that 
when  tested  in  accordance  with  the  test 
procedures  of  S6.,  each  body  panel  joint 
shall  be  capable  of  holding  the  body 
panel  to  the  member  to  which  it  is 
joined  when  subjected  to  a  force  of  60 
percent  of  the  tensile  strength  of  the 
weakest  joined  body  panel  determined 
pursuant  to  S6.2. 

Blue  Bird  has  notified  the  National 
Highway  Traffic  Safety  Administration 
that  the  subject  school  buses  were 
manufactured  at  their  Mount  Pleasant, 
Iowa,  plant  between  November  1,  1993 
through  December  6,  1999.  The 
noncompliance  involves  a  failure  to 
meet  the  60  percent  joint  strength 
requirements  on  certain  8  inch  segments 
of  the  exterior  roof  joints.  Agency 
compliance  tests,  performed  by  General 
Testing  Laboratories  (GTL),  determined 
that  the  tensile  strength  of  the  roof  joint 
tested  was  54.9  percent  of  the  required 
load.  Blue  Bird  stated  that  a  variance  in 
rivet  spacing  in  the  vicinity  of  the  roof 
stringers  occurred  as  some  assembly 
workers  at  this  plant  without 
authorization,  departed  from 
manufacturing  procedures  of  using  the 
pre-punched  holes  in  the  roof  bows  as 
drill  guides  to  control  fastener  spacing 
and,  as  a  result,  there  are  fewer  than  the 
six  (6)  rivets  required  by  Blue  Bird  in 
certain  eight  (8)  inch  segments  of  the 
roof  joints  in  the  affected  buses. 

Blue  Bird  supported  its  application 
for  inconsequential  noncompliance  with 
the  following: 

I.  Ovierall  Joint  and  Body  Strength 

The  stated  purpose  of  the  School  Bus 
Body  Joint  Strength  Standard  No.  221  is 
"*  *  *  to  reduce  deaths  and  injuries 
resulting  from  the  structural  collapse  of 
school  bus  bodies  during  crashes."  In 
Docket  No.  7334:  Notice  1,  Federal 
Register,  Vol.  39,  No.  15 — Tuesday, 
January  22,  1974,  the  agency  observed 
that  FMVSS  221  "derives  from  section 
5.6  of  the  Vehicle  Equipment  Safety 
Conmiission's  Regulation  VESC-6 
*   *   *  "  Docket  No.  73-34  went  on  to 
state  that, 

"In  order  to  bring  the  basic  VESC — 6 
requirement  into  a  form  that  satisfied  the 
legal  and  operational  requirements  of  the 
motor  vehicle  safety  standards,  the  agency 
has  included  a  test  procedure  to  make 
possible  an  objective  determination  of  a 
joint's  strength." 

The  selected  test  procedure 
established  the  use  of  a  twelve  (12)  inch 
wide  test  specimen  necked  down  to 
eight  (8)  inches  at  the  center,  such  that 
the  strength  of  the  joint  is  evaluated  by 
tensile  testing  of  a  randomly  selected 
eight  (8)  inch  long  segment  of  the  joint 


being  evaluated.  Later  in  the  docket 
NHTSA  outlined  its  regulatory 
objective: 

"The  agency  therefore  anticipates  that  the 
procedure  will  permit  the  overall  strength  of 
a  bus's  joints  to  be  determined  without 
resorting  to  an  unduly  burdensome  amount 
of  testing." 

Blue  Bird  concludes  from  the  above 
discussion  that  the  strength  of  the 
overall  joint  and  consequently  the 
strength  of  the  overall  bus  body  is  the 
safety  objective  of  standard  221  and  that 
the  measured  performance  of  an  eight 
(8)-inch  long  joint  segment  is  merely  a 
procedure  chosen  to  evaluate  the  overall 
joint  in  a  practical  manner. 

During  a  December  2, 1999  Blue  Bird 
persormel  visit  to  the  GTL  facility  in 
Leedstown,  VA,  the  1998  Blue  Bird  test 
bus  was  inspected  and  photographed. 
Paper  tape  was  seciu^ed  at  each  roof 
joint  and  the  location  of  each  rivet  in 
each  joint  was  marked  on  the  tape.  Blue 
Bird  thereafter  analyzed  each  tape  and 
the  length  of  each  joint  and  the  total 
nimiber  of  fasteners  in  each  joint  were 
determined.  On  average,  the  seven  (7) 
roof  joints  on  the  test  bus  had  6.76  rivets 
per  eight  (8)  inches  of  length.  Based  on 
the  reported  test  results  of  6220  poimds 
for  the  roof  joint  tested  that  had  five  (5) 
rivets,  the  strength  per  rivet  is  1244 
pounds  per  rivet,  and  for  the  average 
joint  with  6.76  rivets,  this  equates  to  a 
strength  of  8409  pounds  per  eight  (8) 
inch  length  which  far  exceeds  the 
required  strength  of  6788  pounds.  This 
8409  pound  strength  equates  to  a  73.3 
percent  efficiency  as  compared  to  the  60 
percent  required  by  Standard  221. 

Similarly,  the  worst  case  roof  joint  on 
the  test  bus  had  6.62  rivets  per  eight  (8) 
inches  of  length,  which  equates  in  a 
similar  manner  to  8239  pounds  per 
eight  (8)  inch  length  for  an  efficiency  of 
72.8  percent.  Here  again,  this 
comfortably  exceeds  the  60  percent 
requirement  of  Standard  221. 

This  analysis  shows  that  the  overall 
strengths  of  the  roof  joints  on  the  subject 
test  bus  not  only  meet — but  comfortahly 
exceed  the  strength  performance 
requirements  of  FMVSS  221. 
Consequently,  Blue  Bird  believes  that 
the  noncompliance  of  several  small 
selected  segments  of  these  rqof  joints  is 
not  representative  of  actual,  overall  bus 
body  strength  performance  and  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

n.  Occupants  Not  Exposed  to  Roof 
Joints 

In  reviewing  the  regulatory  history  of 
FMVSS  221,  Blue  Bird  notes  that  this 
rulemaking  had  a  complementary 
purpose  to  minimize  the  likelihood  of 
sharp- edges  of  sheet  metal  being 
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produced  by  joint  separations  or  gross 
body  deformation  in  crashes.  For 
interior  panel  joints  it  could  be  argued 
that  the  eight  (8)  inch  joint  segment 
length  was  also  chosen  to  help 
accomplish  this  purpose.  However,  in  a 
crash,  vehicle  occupants  are  not 
exposed  to  exterior  joints  like  the  roof 
joint  in  question,  and  the  interior  panel 
sheet  metal  concern  would  not  be 
applicable.  Also  of  importance  is  the 
fact  that  the  few  small  segments  of 
exterior  roof  joints  believed  to  be  in 
noncompliance  are  completely 
separated  from  the  occupant 
compartment  by  headlining  panels  with 
joints  in  full  compliance  (71.3%)  with 
FMVSS  221  requirements. 

III.  Interior  Headlining  Joint  and 
Overall  Bus  Body  Joint  Strength 

For  school  bus  bodies.  Blue  Bird 
reiterates  that  the  overall  strength  of  the 
joints  is  of  critical  importance  with 
regard  to  the  purpose  of  Standard  221. 
Blue  Bird  notes  and  emphasizes  that  the 
GTL  test  results  showed  that  the 
headlining  joint  performance  was  71.3 
percent  vs.  the  60  percent  requirement. 
Extending  the  analysis  in  I  above,  if  the 
strength  of  the  entire  body  joint 
consisting  of  both  the  interior 
headlining  joint  and  the  exterior  roof 
joint  were  to  be  analyzed  together,  the 
overall  performance  of  the  joint  would 
be  62.4  percent,  which  exceeds  the  60 
percent  requirement  of  FMVSS  221  and 
satisfies  the  stated  purpose  and  safety 
objectives  of  the  standard. 

IV.  The  Remedy  in  this  Case  Couid 
Result  in  Degradation  and  Leakage  of 
Bus  Body  Panels 

There  is  no  safety  need  to  require 
notification  and  remedy  of  the  subject 
school  buses  to  add  additional  fasteners. 
Blue  Bird  believes  that  in  reality,  a 
recall  of  the  subject  buses  would  be 
counterproductive  to  safety  in  that  the 
resulting  inconvenience  to  the  owners/ 
operators  of  the  buses  could  disrupt  the 
service  they  provide,  resulting  in  the 
use  of  much  less  safe  means  of 
transportation. 

Equally  important,  the  only  feasible 
remedy  on  completed  buses  is  the 
addition  of  blind  repair  (pop  type)  rivets 
in  the  areas  where  there  are  less  than  six 
(6)  rivets  in  each  eight  (8)  inch  segment. 
Blind  rivets  are  susceptible  to  water 
leaks  and  the  installation  of  these  rivets 
could  result  in  mechanical  damage  to 
the  roof  joint  sealer  and  possible 
damage  to  the  exterior  body  paint. 
Water  leaks  and/or  possible  corrosion 
could  occur  as  a  result  of  the 
mechanical  damage  done  during  drilling 
and  rivet  installation. 


V.  The  Current  Status  of  FMVSS  221 
Indicates  That  Curved  Joints  Are  Not  a 
Safety  Concern 

The  current  version  of  FMVSS  221, 
which  permitted  optional  early 
compliance  as  of  November  5,  1998, 
provides  an  instructive  insight  into  the 
agency's  position  with  respect  to  curved 
joint  testing.  The  November  1998  final 
rule  (see  Reference  3),  in  §  S5.2.2, 
appears  to  exclude  all  ciu^'ed  and 
complex  joints  from  the  60  percent 
strength,  requirements  of  §S5.1.2. 

While  in  a  technical  sense  this  revised 
Standard  221  does  not  apply  to  the 
September  1998  test  bus.  Blue  Bird 
notes  that  (1)  the  GTL  test  occurred  one 
year  after  the  revised  FMVSS  221 
became  optionally  effective,  and  (2)  the 
roofjoint  tested  in  November  1999  by 
GTL  was  in  fact  a  curved  panel  joint. 

To  Blue  Bird,  the  thinking  and  intent 
of  the  agency  to  exclude  all  curved 
joints  from  the  joint  tensile  strength 
requirements  of  revised  Standard  221 
was  uneunbiguous,  as  borne  out  by  the 
following  statements  from  the  rule's 
preamble: 

"This  rule  excludes  from  the  joint  tensile 
strength  requirement  joints  from  which  a  test 
sample  cannot  be  obtained  because  of  the 
size  of  the  joint  or  the  curvature  of  the  panels 
comprising  the  joint." 

"NHTSA  recognizes  that  the  curved  shape 
of  such  joints  poses  difficulty  in  obtaining 
accurate  test  results.  The  application  of  force 
on  a  curved  surface  would  cause  the  surface 
to  flatten,  thus  misrepresenting  the  actual 
force  loading  on  the  panel."  "Since  the- 
agency  is  not  aware  of  any  data  indicating 
that  injuries  have  been  caused 
disproportionately  by  curved  joint 
separation,  NHTSA  believes  that  the 
potential  costs  and  technical  difficulty  of 
testing  curved  joints  more  than  outweigh  any 
potential  safety  benefits." 

"Accordingly,  NHTSA  has  decided  that 
test  specimens  from  joints  with  discrete 
fasteners  will  be  taken  from  305  mm  (12 
inch)  segments  (203  mm  (8  inches)  at  the 
neck)  of  only  flat  body  panels." 

"While  curved,  small  and  complex  joints 
are  excluded  from  the  tensile  test 
requirement  because  they  cannot  be 
accommodated  on  the  test  apparatus,  they  are 
nevertheless  subject  to  the  requirement  in  S5. 
1.1  that  no  body  panel,  when  joined  to 
another  body  panel,  shall  have  an  unattached 
segment  at  the  joint  longer  than  203  mm.  (8 
inches).  Presumably  rivets  or  other  fasteners 
will  be  used.  This  requirement  helps  ensure 
that  the  joints  will  maintain  their  integrity  in 
a  crash." 

Based  on  the  belief  that  the  final  rule 
excluded  all  curved  joints,  and  for  other 
reasons.  Blue  Bird  first  initiated  an 
urgent  meeting  with  NHTSA  in  early 
December  1998,  then  petitioned  the 
agency  in  a  December  16,  1998  letter  to 
reconsider  the  final  rule  and  thereafter 
attended  a  second  meeting  with  NHTSA 


and  other  major  school  bus 
manufacturers  in  January  1999.  In  each 
instance.  Blue  Bird  urged  the  agency  to 
properly  address  the  issue  of  curved 
joints,  including  properly  defining  them 
and/or  showing  side  and  end  views  of 
Figure  I  with  tolerances.  The  meetings 
and  petitions  also  pointed  out  other 
problems  with  the  final  rule.  In  Blue 
Bird's  December  16,  1998  Petition  for 
Reconsideration,  the  Company  went  so 
far  as  to  provide  the  recommended 
regulatory  text  needed  to  properly 
amend  the  final  rule.  Even  so,  this  final 
rule  has  been  allowed  to  stand  without 
corrective  amendment  or  extension  for 
approximately  fifteen  (15)  months 
despite  the  objections,  petitions  and 
continued  urging  fi-pm  the  industry. 

Until  the  standard  properly  defines 
what  does  or  does  not  constitute  a 
"curved  joint,"  the  actual  requirements 
that  roof  and  ceiling  joints  must  meet 
will  continue  to  be  unclear.  By  not 
taking  action  to  correct  or  clarify  the 
final  rule.  Blue  Bird  believes  that  the 
agency  is  saying  that  one  rivet  per  eight 
inch  segment  is  sufficiently  safe  for 
these  joints,  as  well  as  other  curved, 
complex  and  small  joints,  and  is 
allowing  school  buses  to  be 
manufactured  in  this  manner.  Since  no 
action  has  been  forthcoming,  we  must 
conclude  that  curved  joints,  including 
roof  and  ceiling  joints,  do  not  constitute 
enough  of  a  safety  issue  to  warrant 
making  corrections  and/or  clarifications 
to  the  final  rule  of  Reference  3. 

VI.  There  Have  Been  No  Roof  Joint 
Failures  in  the  Field 

Blue  Bird  has  never  had  a  field 
complaint  regarding  the  strength  of  roof 
joints  and  is  not  aware  of  any  accidents 
or  crash  tests  which  resulted  in  roof 
joint  separations  within  the  scope  of  the 
Standard.  The  NHTSA  test  bus  from 
which  the  subject  roof  joint  was 
obtained  had  other  joints  tested  and  all 
were  found  to  be  in  full  compliance 
with  all  FMVSS  221  requirements. 
Further,  the  same  bus  had  previously 
been  tested  and  found  to  be  compliant 
with  the  agency's  other  school  bus  body 
construction  standard,  FMVSS  220 — 
School  Bus  Roll  Over  Protection. 

VII.  Blue  Bird's  Corrective  Actions 
Were  Immediate  on  Learning  of  the 
Test  Failure 

Blue  Bird  responded  quickly  to  the 
reported  test  failure.  An  internal  review 
was  initiated  immediately  and  field 
inspection  and  analysis  of  vehicles  in 
service  was  conducted  to  determine  the 
potential  scope  of  the  reported  test 
failure.  A  visit  to  the  General  Testing 
Laboratories  facility  in  Leedstown, 
Virginia,  to  gather  testing  details  and 


13414 


Federal  Register/Vol.  65,  No.  49/Monday.  March  13.  2000/Notices 


related  vehicle  ii  ifonnation  was 
immediately  req  lested  and  quickly 
accomplished.  All  production  facilities 
were  alerted  of  t  le  situation  so  assembly 
procedures  wou  d  be  checked  and  any 
required  correct]  ve  action  taken. 

The  Company  s  internal  review,  field 
inspection  and  a  nalysis  showed  that  the 
departure  from  r  lanufacturing 
procedures  that  esulted  in  the  reported 
test  failure  was  1  imited  to  Blue  Bird's 
Midwest  Plant  ii  i  Mount  Pleasant,  Iowa, 
during  the  perio  i  beginning  November 
1,  1993  and  end:  ng  when  corrective 
action  was  impl(  smented  in  early 
December  1999.  All  other  plants 
reported  ongoin  ;  conformance  with 
assembly  instru(  tions,  such  that  all  such 
bus  roof  and  other  joints  were 
manufactiu-ed  in  comphance  vdth 
FMVSS  221  reqi  lirements. 

Blue  Bird  Mic  west  initiated  corrective 
procedures  in  it ;  assembly  processes 
immediately  up  )n  notification  of  the 
test  failure.  All  units  placed  in  assembly 
on  or  after  Decei  nber  6,  1999.  have  roof 
joint  rivets  spac  sd  in  conformance  with 
assembly  procec  ures  to  assure 
compliance  witi  FMVSS  221  joint 
strength  perfom  lance  requirements. 
Further,  once  a  ietermination  of 
noncompliance  was  made,  a  stop 
delivery  order  v  as  issued  to  insure  that 
all  imits  still  in  31ue  Bird  Midwest's 
possession  and  control  were  corrected 
prior  to  deliver  to  distributors. 

Conclusion 

The  above  fac  Is  and  discussion  have 
described  a  non  compliance  that  has 
been  determine  1  to  exist  on  certain  Blue 
Bird  school  bus  js.  The  Company  does 
not  in  any  way  vish  to  discredit  or 
minimize  the  p(  frformance  requirements 
or  test  procedui  es  of  FMVSS  221 
because  of  this  aoncompliance.  Blue 
Bird  takes  full  i  esponsibility  for  the 
noncompliance  that  occurred  and  has 
explained  how  it  occurred,  why  the 
noncompliance  is  not  a  safety  problem 
and  that  correc  ive  action  to  prevent 
future  occurrer  ces  has  been  taken. 

Blue  Bird  firm  y  believes  that  the 
noncompliance  i    inconsequential  and  in  no 
way  compromise ;  the  safety  of  the  subject 
school  buses  and  that  the  disruption  of  our 
customers  and  Ii  ely  degradation  of  these 
buses  by  the  indi  :ated  remedy  is  not  in  the 
public  interest.  F  Dr  the  reasons  provided 
herein.  Blue  Birc  respectfully  requests  that 
its  petition  for  e>  emption  be  granted. 

Interested  pe  rsons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  on  t  le  application  of 
described  abov  i.  Comments  should  refer 
to  the  docket  n  umber  and  be  submitted 
to:  U.S.  Depart  nent  of  Transportation 
Docket  Managf  ment.  Room  PL-401,  400 
Seventh  Street  S\V,  Washington,  DC 


20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  April  12.  2000. 
(49  U.S.C.  30118  and  30120;  delegations 
of  authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  March  8,  2000. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  00-6062  Filed  3-10-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

March  6,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  12,  2000  to 
be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0046. 

Form  Number:  Customs  Form  3485. 

Type  of  Review:  Extension. 

Title:  Lien  Notice. 

Description:  The  Lien  Notice  enables 
the  carriers,  cartmen,  and  similar 
businesses  to  notify  Customs  that  a  lien 
exists  against  an  individual/business  for 
non-payment  of  freight  charges,  etc..  so 
that  Customs  will  not  permit  delivery  of 
the  merchandise  from  public  stores  or  a 
bonded  warehouse  until  the  lien  is 
satisfied  or  discharged. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
8,497  hours. 
OMB  Number:  1515-0091. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions. 

Description:  The  Importers  or 
Merchandise  Subject  to  Actual  Use 
Provision  is  part  of  the  regulation  which 
provides  that  certain  items  may  be 
admitted  duty-free  such  as  farming 
implements,  seed,  potatoes,  etc., 
providing  the  importer  can  prove  these 
items  were  actually  used  as 
contemplated  by  law.  The  importer 
must  maintain  detailed  records  and 
furnish  a  statement  of  use. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
12,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping 
Burden:  13,000  hours. 

OMB  Number:  1515-0093. 
Form  Number:  Customs  Form  300. 
Type  of  Review:  Extension. 
Title:  Bonded  Warehouse  Proprietor's 
Submission. 

Description:  Customs  Form  300  is 
prepared  by  Bonded  Warehouse 
Proprietor's  submitted  to  the  Customs 
Service  annually.  The  document  reflects 
all  bonded  merchandise  entered, 
released,  and  manipulated,  and  includes 
beginning  and  ending  inventories. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1.800. 

Estimated  Burden  Hours  Per 
Respondent:  132  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
36,000  hours. 

OMB  Number:  1515-0109. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Proof  of  Use  Rates  of  Duty 
Dependent  on  Actual  Use. 

Description:  The  Proof  of  Use  Rates  of 
Duty  Dependent  on  Actual  Use 
declaration  is  needed  to  ensure  Customs 
control  over  merchandise  which  is  duty 
free.  The  declaration  shows  proof  of  use 
and  must  be  submitted  within  3  years  of 
the  date  of  entry  or  withdrawal  for 
consumption. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
10,500. 
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Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,500  hours. 

OMB  Number:  1515-0135. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Required  Records  for  Smelting 
and  Refining  Warehouses. 

Description  .Each  manufacturer 
engaged  in  smelting  or  refining  must  file 
an  annual  statement  showing  any 
material  change  in  the  character  of  the 
metal-bearing  materials  used  or  changes 
in  the  method  of  smelting  or  refining. 
Also,  the  records  must  show  the  receipt 
and  disposition  of  each  shipment. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Burden  Hours  Per 
Respondent:  85  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
156  hours. 

OMB  Number:  1515-0137. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Declaration  of  Persons  Who 
Perform  Repairs  or  Alterations. 

Description:  The  Declaration  of 
Persons  Who  Perform  Repairs  or 
Alterations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
10,236. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
10,236  hours. 

OMB  Number:  1515-0154. 

Form  Number:  Customs  Form  339. 

Type  of  Review:  Extension. 

Title:  User  Fees. 

Description:  The  user  Fees,  Customs 
Form  339,  information  is  necessary  for 
Customs  to  effectively  collect  fees  from 
private  and  commercial  vessels,  private 
aircraft,  operators  of  commercial  trucks, 
and  passenger  and  freight  railroad  cars 
entering  the  United  States  and 
recipients  of  certain  dutiable  mail 
entries  for  certain  official  services. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Respondent:  16  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
16,000  hours. 


OMB  Number:  1515-0163. 
Form  Number:  None. 
Type  o^  Review:  Extension. 
Title:  Coimtry  of  Origin  Marking 
Requirements  for  Containers  or  Holders. 

Description:  Containers  or  Holders 
imported  into  the  United  States 
destined  for  an  ultimate  purchaser  must 
be  marked  with  the  English  name  of  the 
country  of  origin  at  the  time  of 
importation  into  Customs  territory. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  15  seconds. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  41 
hours. 

Clearance  Officer:  J.  Edgar  Nichols  (202) 
927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Ronald  Reagan  Building, 
1300  Pennsylvania  Avenue,  N.W., 
Room  3.2.C,  Washington,  DC  20229. 
OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of 
Management  and  Budget.  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  00-6021  Filed  3-10-^0;  8:45  am] 
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Description:  The  Code  limits  the 
ability  of  state  and  local  government 
issuers  of  tax-exempt  bonds  to  earn  and/ 
or  keep  arbitrage  profits  earned  with 
bond  proceeds.  This  regulation  requires 
recordkeeping  of  certain  interest  rate 
hedges  so  that  the  hedges  are  taken  into 
account  in  determining  those  profits. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  14  hr.,  34 
min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  42,050  hours. 
Clearance  Officer:  Garrick  Shear. 

Internal  Revenue  Service,  Room  5244, 

1111  Constitution  Avenue,  NW, 

Washington,  DC  20224. 
OMB  Reviewer:  Alexander  T.  Hunt, 

(202)  395-7860,  Office  of 

Management  and  Budget,  Room 

10202,  New  Executive  Office 

Building,  Washington,  DC  20503. 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  6,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasmy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  12,  2000  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1347. 

Regulation  Project  Number:  FI-7-94 
and  FI-36-92  Final. 

Type  of  Review:  Extension. 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 


Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  00-6022  Filed  3-10-00;  8:45  am) 

BILUNG  CODE  4a30-01-U 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Suspension  of  Operations  and 
Development  of  the  General  Test 
Regarding  tt>e  International  Trade 
Prototype 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  annoimces  that 
Customs  is  suspending  operations  and 
development  of  the  general  test 
regarding  the  International  Trade 
Prototype  (FTP)  due  to  lack  of  funding. 
The  IIP  was  most  recently  aimounced 
in  the  Federal  Register  on  July  27,  1999. 
Upon  prototype  suspension,  IIP 
participants  must  cease  entering  goods 
and  transmitting  data  under  FTP 
procedm^s.  This  notice  identifies 
instructions  to  participants  on 
procedures  for  processing  outstanding 
prototype  entries. 

DATES:  Suspension  of  the  ITP  will  be 
effective  as  of  April  12,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  regarding  the  suspension  of 
this  prototype  should  be  directed  to 
Daniel  Buchanan,  U.S.  Customs  Service 
at  (617)  565-6236,  or  Pamela  McGuyer, 
U.S.  Customs  Service  at  (202)  927-0279. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Amended  Matching  Program 

agency:  Department  of  Veterans  Affairs. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
program  matching  Social  Security 
Administration  (SSA)  records  with  VA 
compensation,  pension  and  dependency 
and  indemnity  compensation  (DIC) 
records. 

The  goal  of  this  match  is  to  provide 
VA  with  information  to  identify  those 
who  are  confined  for  a  period  exceeding 
60  days  due  to  a  conviction  for  a  felony 
or  misdemeanor.  VA  has  the  obligation 
to  reduce  or  suspend  compensation, 
pension,  and  dependency  and 
indemnity  compensation  benefit 
payments  to  veterans  and  VA 
beneficiaries  on  the  61st  day  following 
conviction  and  incarceration  in  a 
Federal,  State,  or  local  institution  for  a 
felony  or  misdemeanor.  Veterans 
Benefits  Administration  also  has  the 
obligation  to  reduce  educational 
assistance  to  any  recipient  who  is 
incarcerated  for  a  felony  conviction. 

VA  plans  to  match  records  of  VA 
beneficiaries  with  those  reported  by 
SSA  as  being  incarcerated  and  to  adjust 
their  VA  benefits  accordingly.  VA  will 
use  the  SSA  records  provided  in  the 
match  to  update  the  master  records  of 
VA  beneficiaries  and  to  adjust  their  VA 
benefits,  accordingly,  if  needed. 
RECORDS  TO  BE  MATCHED:  The  VA 
records  involved  in  the  match  are  the 
VA  system  of  records.  Compensation, 
Pension,  Education  and  Rehabilitation 
Records— VA  (58  VA  21/22)  first 
published  at  41  FR  9294,  March  3.  1976 
and  last  amended  at  63  FR  37941  (July 
14,  1998).  SSA's  system  of  records  and 
corresponding  routine  uses  allowing  the 
release  of  records  for  this  purpose  are 
the  Master  Beneficiary  Record,  SSA/ 
OSR,  09-60-0090,  Routine  Use  Number 
24;  Supplemental  Security  Income 
Record,  SSA/OSR,  09-60-0103,  Routine 
Use  Number  19;  Master  Files  of  Social 
Security  Number  (SSN)  Holders  and 
SSN  Applications  SSA/OSR,  09-60- 
0058,  Routine  Use  Number  15  (sub- 
systems are  also  referred  to  as  the 
Enumeration  Verification  System  (EVS), 


the  Alphident  or  the  NUMIDENT), 
Prisoner  Update  Payment  System 
(PUPS)  and  the  Incarceration  Report 
Control  System  (IRCS).  For  each  aspect 
of  this  program,  the  EVS  will  be 
accessed.  In  accordance  with  Title  5 
U.S.C.  subsection  552a(o)(2)  and  (r), 
copies  of  the  agreement  are  being  sent 
to  both  Houses  of  Congress  and  to  the 
Office  of  Management  and  Budget 
(OMB). 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 


DATES:  The  match  will  start  no  sooner 
than  April  12,  2000,  and  end  not  more 
than  18  months  after  the  agreement  is 
properly  implemented  by  the  parties. 
The  involved  agencies'  Data  Integrity 
Boards  (DIB)  may  extend  this  match  for 
12  months  provided  the  agencies  certify 
to  their  DIBs  within  three  months  of  the 
ending  date  of  the  original  match  that 
the  matching  program  will  be  conducted 
without  change  and  that  the  matching 
program  has  been  conducted  in 
compliance  with  the  original  matching 
program. 

ADDRESSES:  Interested  individuals  may 
submit  written  comments  to  the 
Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Room  1154,  Washington,  DC 
20420.  Comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  8:00 
a.m.  and  4:30  p.m.,  Mondays  through 
Fridays,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Grill  (212),  (202)  273-7234. 

SUPPLEMENTARY  INFORMATION:  This 
information  is  required  by  Title  5  U.S.C. 
subsection  552a(e)(12),  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  OMB. 

Approved:  February  28,  2000. 
Togo  D.  West,  Jr., 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  00-6067  Filed  3-10-00;  8:45  am) 
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DEPARTMENT  DF  ENERGY 


48  CFR  Chaptef  9 

RIN  1991-AB49 


Energy  Acquisition 
vrite  of  Regulations 
agement  and  Operating 


Department  of 
Reguiation;  R( 
Governing  Mai 
Contracts 

agency:  Depart  nent  of  Energy. 
ACTION:  Notice  ^f  proposed  rulemaking. 


summary:  The  I  lepartment  of  Energy 
(DOE)  proposes 


to  amend  its 
Acquisition  Rej  ulation  to  streamline  the 
policies,  procec  ures,  provisions  and 
clauses  that  are  applicable  to  its 
management  ard  operating  contracts. 
This  rulemakin  i  proposes  to  eliminate 
coverage  that  is  obsolete  or  which 
duplicates  the  Federal  Acquisition 
Regulation  {FA  i],  and  retain  only  that 
coverage  which  either  implements  or 
supplements  th  e  FAR  for  the  award  and 
administration  of  the  Department's 
management  ai  d  operating  contracts. 
The  rule  also  p  oposes  the  addition  of 
four  new  clausi  is,  and  amendments  to 
several  existing  clauses  which  will 
promote  more  i  iniform  application  of 
the  Departmeni  's  award  and 
administration  policies  for  management 
and  operating  c  ontracts. 
DATES:  Written  comments  (see  Section 
in.,  Public  Con xnents)  must  be 
submitted  no  1<  ter  than  May  12,  2000. 
ADDRESSES:  Co  nments  (3  copies)  should 
be  addressed  tc :  John  R.  Bashista,  Office 
of  Procurement  and  Assistance 
Management,  C  iffice  of  Procurement  and 
Assistance  Poli  cy  (MA-51).  Department 
of  Energy,  100(  independence  Avenue 
SW.,  Washingt  jn,  DC.  20585. 
FOR  FURTHER  IN  FORMATION  CONTACT:  John 
R.  Bashista  (20 1)  586-8192;  e-mail 
john.bashista®  jr.doe.gov;  fax  (202) 
586-0545. 
SUPPLEMENTAR  '  INFORMATION: 

1.  Background 
.11.  Section  by  Sei  tion  Analysis 

III.  Public  Comn  ents 

IV.  Procedural  R  iquirements 

A.  Review  Un^  ler  Executive  Order  12866 

B.  Review  Uni  er  Executive  Order  12988 

C.  Review  Un(  er  the  Regulatory  Flexibility 
Act 

D.  Review  Urn  er  the  Paperwork  Reduction 
Act 

E.  Review  Un(  er  the  National 
Environmer  tal  Policy  Act 

F.  Review  Un(  er  Executive  Order  12612 

G.  Review  Un  ler  the  Unfunded  Mandates 
Reform  Act  if  1995 

H.  Review  Un  ler  the  Treasury  and  General 
Governmen  Appropriations  Act,  1999 

I.  Background 

Over  the  pa;  t  several  years,  DOE  has 
achieved  sign!  leant  improvements  in 


the  way  it  conducts  business  with  its 
management  and  operating  (M&O) 
contractors.  Contract  management 
policies  and  practices  have  been 
strengthened  and  new  processes 
implemented  throughout  the 
Department  complex.  In  its  report 
entitled  "Making  Contracting  Work 
Better  and  Cost  Less,"  dated  February 
1994,  the  DOE  Contract  Reform  Team 
recommended  a  number  of  changes  for 
improving  the  Department's  acquisition 
system.  New  policies  were  implemented 
in  the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  provide  for  a  more 
uniform  contract  management  approach 
in  the  award  and  administration  of  the 
Department's  major  contracts. 
The  Department's  Office  of 
Procurement  and  Assistance 
Management  recently  completed  a 
review  of  additional  policies  and 
procedures  which  had  been  in  place  for 
decades.  These  policies  had  been 
developed  over  many  years  to  provide 
contract  terms  and  conditions 
applicable  to  the  unique  M&O 
contracting  environment.  Further,  these 
policies  implement  and  supplement 
Subpart  17.6  of  the  FAR.  The  piu-pose 
of  the  review  was  to  determine  whether 
the  Department's  imique  regulatory 
coverage  for  M&O  contracts  is  still 
necessary,  and  if  so,  what  improvements 
are  required  to  maintciin  the  credibility 
of  the  system. 

In  general,  the  conclusion  of  the 
review  was  that  DEAR  Part  970  should 
be  retained  and  that  most  of  the 
Department's  procurement  regulations 
pertaining  to  the  award  and 
administration  of  its  M&O  contracts 
implement  statutory,  regulatory  or 
current  DOE  policy  requirements  that 
are  not  addressed  in  other  Federal 
regulations.  However,  the  review  also 
concluded  that  certain  policy  and 
procedural  requirements  should  be 
eliminated,  and  that  several  contract 
clauses  are  considered  unnecessary  or 
redundant  of  coverage  already 
prescribed  in  the  FAR.  Notable 
recommendations  include:  (1) 
Developing  guidance  and  establishing 
an  internal  control  system  to  better 
manage  deviations  from  or 
modifications  to  regulatorily  prescribed 
clauses  while  ensuring  that  the 
flexibility  exists  to  do  so  when 
necessary;  (2)  eliminating  most  of  the 
DOE  cost  principles  that  are  used  for 
determining  the  allowability  of  costs 
under  M&O  contracts  as  they  are  largely 
redundant  of  the  cost  principles  set 
forth  in  the  FAR;  (3)  clarifying  the 
applicability  of  the  Uniform  Contract 
Format  for  M&O  contracts  pursuant  to 
FAR  requirements;  (4)  clarifying  the 
applicability  of  FAR  provisions,  and 


developing  a  clause  matrix  to  be  used  by 
DOE's  contracting  professionals  as  the 
primary  source  of  guidance  for 
determining  the  applicability  of  FAR 
and  DEAR  clauses  to  M&O  contracts; 
and  (5)  codifying  commonly  used,  but 
unprescribed,  terms  and  conditions 
imique  to  M&O  contracts. 
Implementation  of  the 
recommendations  resulting  from  the 
review  will  be  accomplished  through 
the  issuance  of  internal  Departmental 
guidance,  as  well  as  through 
amendment  of  the  DEAR. 

This  rule  proposes  to  rewrite  DEAR 
Part  970,  in  its  entirety,  to  streamline 
the  policies,  procedures,  provisions  and 
clauses  that  are  applicable  to  the 
Department's  M&O  contracts.  The  rule 
proposes  to  eliminate  coverage  that  is 
obsolete  or  that  unnecessarily 
duplicates  coverage  contained  in  the 
FAR.  The  rule  also  proposes  updates 
and  revisions  to  the  prescriptions  and 
text  of  certain  clauses  that  will  provide 
greater  flexibility  for  DOE  contracting 
personnel  to  make  administrative 
modifications  to  the  text  of  these  clauses 
and  to  eliminate  the  need  for  commonly 
used  deviations  to  such  clauses.  Four 
new  clauses  are  also  proposed  for 
inclusion  in  the  DEAR.  The  new  clauses 
will  prescribe  uniform  Departmental 
policies  concerning:  (1)  Cooperation 
between  the  Department  smd  its 
contractors  in  disseminating 
information  to  the  public;  (2)  technical 
direction  provided  to  contractors  by  a 
designated  Contracting  Officer's 
Representative;  (3)  collaborating  to 
identify,  evaluate,  and  institutionalize 
processes  that  will  improve  the 
effectiveness  or  efficiency  of  any  aspect 
of  contract  performance,  and 
collaboration  regarding  such 
improvements  with  the  Department  and 
other  major  site  and  facility 
management  contractors;  (4) 
implementation  of  FAR  35.017 
regarding  the  establishment,  use, 
review,  and  termination  of  Federally 
Funded  Research  and  Development 
Centers  which  are  sponsored  by  the 
Department;  and  (5)  outreach  to  the 
local  communities  in  which  DOE 
conducts  business. 

Moreover,  it  is  proposed  that  Part  970 
be  reorganized  and  renumbered  so  that 
the  coverage  corresponds,  to  the  extent 
practicable,  with  the  FAR  Part,  subpart, 
section,  and  subsection(s)  being 
implemented  or  supplemented,  as 
appropriate,  in  Part  970.  Accordingly, 
technical  and  conforming  amendments 
to  DEAR  Part  970  and  other  DEAR  Parts 
are  also  proposed. 

A  separate  rulemaking  will  be  issued 
to  implement  certain  recommendations 
concerning  the  amendment  or  removal 
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of  certain  DEAR  Part  970  cost  principles 
and  related  provisions  and  clause.  It  is 
anticipated  that  the  final  rules  for  both 
proposed  rulemakings  will  be  issued 
concurrently. 

II.  Section  by  Section  Analysis 

1 .  Several  sections  of  Parts  901 
through  952  are  amended  to  revise 
cross-references  to  coverage  that  is 
contained  in  Part  970  to  conform  with 
the  new  Part  970  numbering  system 
proposed  in  this  rule. 

2.  Section  902.200  is  amended  by 
correcting  paragraph  citations,  and 
adding  a  sentence  that  authorizes  the 
contracting  officer  to  include  additional 
definitions  to  those  contained  in  the 
prescribed  clause. 

3.  Part  903  is  amended  by  adding 
subpart  903.9  to  relocate  and 
consolidate  coverage  currently 
contained  in  subpart  922.71  and  section 
970.2274.  New  subpart  903.9  will 
include  new  section  903.902,  which 
provides  a  cross-reference  to  the 
definition  for  Contractor  which  is 
contained  in  10  CFR  708.2,  and  which 
is  specific  to  DOE's  Employee 
Protection  Program. 

4.  Subpart  904.72  is  added  to 
prescribe  a  uniform  Departmental  policy 
regarding  the  release  of  unclassified 
information  relating  to  M&O  contracts  to 
the  public  and  the  news  media. 

5.  Section  911.604  is  amended  to 
revise  the  prescription  for  the  use  of  the 
clauses  at  48  CFR  952.211-70  and  48 
CFR  952.211-71  to  conform  to  changes 
proposed  to  48  CFR  970.5204-33. 

6.  Subsection  915.408-70  is  added  to 
prescribe  the  use  of  a  new  clause  at  48 
CFR  952.215-70,  Key  Personnel.  The 
new  clause  will  accommodate  both 
M&O  and  other  than  M&O  contracts, 
thus  replacing  the  two  clauses  currently 
prescribed  at  48  CFR  952.235-70  (for 
other  than  M&O  contracts)  and  48  CFR 
970.5204-42  (for  M&O  contracts). 

7.  Section  917.600  is  amended  to 
clarify  the  scope  of  Subpart  917.6. 


8.  Section  917.601  is  amended  to 
revise  the  definition  of  performance- 
based  contracting  to  cross-reference  the 
definition  of  the  term  that  is  already 
contained  in  the  FAR. 

9.  Section  917.602  is  amended  to  add 
a  new  paragraph  (a),  which  contains 
certain  text  that  is  currently  contained 
in  section  970.0000  that  implements 
FAR  17.602. 

10.  Section  917.604  is  removed  as 
urmecessary. 

11.  Section  917.605  is  removed  and 
the  coverage  is  relocated  to  proposed 
new  subsection  970.1 706-l(c) 
consistent  with  the  reorganization  and 
renumbering  of  Part  970. 

12.  Subpart  922.71  is  removed  due  to 
amendments  addressed  in  paragraph  3. 

13.  Section  927.303  is  amended  by 
revising  paragraph  (a)  to  prescribe  the 
use  of  the  clauses  at  952.227-11  and 
952.227-13  for  M&O  contracts  pursuant 
to  the  removal  of  sections  970.5204-71 
and  970.5204-72  from  Part  970 
proposed  in  this  rule.  Proposed  new 
Alternate  I  to  the  clause  at  952.227-11, 
and  proposed  new  Alternate  I  for  the 
clause  at  952.227-13  contain,  verbatim, 
the  text  currently  in  970.5204-71  and 
970.5204-72,  respectively. 

14.  Section  935.070  is  removed  due  to 
the  amendments  addressed  in  paragraph 
6. 

15.  Subpart  942.2  is  added  to 
prescribe  uniform  DOE  policy  regarding 
technical  direction  that  is  provided  to 
contractors  by  a  designated  Contracting 
Officer's  Representative. 

16.  Subpart  947.70  is  added  to 
incorporate  guidance  in  the  DEAR 
regarding  contractor  foreign  travel  and 
to  add  a  prescription  for  the  use  of  the 
clause  that  is  currently  contained  in 
section  952.247-70,  Foreign  Travel. 
Currently,  there  is  no  policy  section  in 
the  regulation  to  prescribe  the  basis  and 
use  of  the  existing  clause. 

17.  Section  952.203-70  is  added  to 
accommodate  the  proposed 
redesignation  of  section  970.5204-59  as 
section  952.203-70. 

Part  970  Rewrite  . 


18.  Section  952.204-75  is  added  to 
prescribe  a  uniform  clause  pertaining  to 
the  dissemination  of  unclassified 
information  relating  to  M&O  contracts  to 
the  public  and  the  news  media  (see 
paragraph  4.). 

19.  Section  952.215-70  is  added  to 
provide  for  a  single  clause  which  will 
accommodate  M&O  and  other  than  M&O 
contracts  (see  paragraph  6.). 

20.  Section  952.222-70  is  removed 
due  to  amendments  addressed  in 
paragraph  3. 

21.  Section  952.227-11  is  amended  by 
revising  the  prescription  and  clause  date 
and  adding  an  Alternate  I  to  provide  a 
single  clause  for  M&O  and  other  than 
M&O  contracts  (see  paragraph  13.). 

22.  Section  952.227-13  is  amended  by 
revising  the  prescription  and  clause  date 
and  adding  an  Alternate  I  to  provide  a 
single  clause  for  M&O  and  other  than 
M&O  contracts  (see  paragraph  13.). 

23.  Section  952.242-70  is  added  to 
prescribe  a  uniform  clause  pertaining  to 
Contracting  Officer's  Representative 
authorities  and  limitations  in  providing 
technical  direction  to  DOE  contractors 
(see  paragraph  15.). 

24.  Section  952.247-70  is  amended  by 
revising  the  prescription  in  the  preface 
to  the  clause  pursuant  to  the  addition  of 
new  Subpart  947.70  (see  paragraph  16.). 

25.  Section  952.250-70  is  amended  to 
revise  an  incorrect  clause  reference  in 
paragraph  (h)  of  the  clause. 

26.  The  table  below  provides  a 
crosswalk  reflecting,  by  section,  the 
proposed  reorganization  and 
redesignation  of  Part  970.  and 
descriptions  of  the  amendments  being 
proposed.  The  Department  is  seeking 
comments  on  only  those  changes 
marked  with  an  "•"  in  the  comments 
column.  The  "Remarks"  column  of  the 
table  explains  the  specific  changes  to 
the  section.  Comments  are  not  solicited 
on  the  amendments  addressed  in  the 
table  which  are  not  marked  with  an  "•" 
since  they  are  technical  and  conforming 
changes  only. 


New  citation 

Current  citation 

Title 



Remarks 

Comments 

970.01  

N/A  

9700000  

Management    and    Operating    Contract 

Regulatory  System. 
Scooe  of  Part  

Subpart  number  and  title  are  added  for 
organizational  purposes. 

970  0000  is  redesignated  as  970  0100 
and   the   text   revised   to   clarify   tfie 
scope  of  Pan  970. 

Section  is  removed  as  unnecessa^ 

Section  number,  title  and  text  are  added. 
Ttie  new  coverage  in  this  section  sup- 
plements FAR  1.303  to  describe  the 
new  organization  and  numbering  sys- 
tem for  Part  970. 

• 

970.0100 

^ 

N/A 

970.0103 

970.0001  

N/A 

[Reserved] 

Publication  and  Codification 

• 
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New  citation 


970.03 


970.0309 

970.0309-1  


970.0370- 


970.0370-1 


9700370-2 


970.0371 


970.0371-1 
970.0371-2 


970.0371-3  . 
970.0371-4  . 

970.0371-5 
970.0371-6 
970.0371-7 
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Current  citation 


Title 


970.03  [Note:  Cur- 
rent 970.03  is  re- 
served]. 

970  2274  


970.2274-1  (a) 


970.0901  (Title) 


970.0901(a).  (b), 
and  (c). 


Improper  Business   Practices  and   Per- 
sonal Conflicts  of  Interest. 

Whistleblower   Protection   of   Contractor 

Employees. 
Applicability  


Remarks 


Management  Controls  and  Improvements 


Policy 


N/A 


970.2272  (Title) 


Contract  Clause 


Conduct  of  Employees  of  DOE  Manage- 
ment and  Operating  Contractors. 


970.2272(a)  .... 
970.2272(b)(1) 


N/A 


970.2272(C) 


Scope  of  Section 
Applicability  


970.2272(d) 
970.2272(g) 
970.2272(e) 


Definition 


Gratuities 


Use  of  Privileged  Information 


Incompatibility  Between  Regular  Duties 
and  Private  Interests. 

Outside  Employment  of  Contractor  Em- 
ployees. 


Comments 


Subpart  number  and  title  are  added  for 
organizational  purposes. 

970.2274  is  redesignated  as  970.0309.. 

Section  is  added  to  prescribe  the  appli- 
cability of  the  coverage  contained  in 
new  subpart  903.9,  as  proposed  in  this 
rule,  to  management  and  operating 
contracts.  New  subpart  903.9  contains 
coverage  currently  contained  in  sec- 
tions 970.2274-1  and  970.2274-2 
which  is  proposed  for  relocation  to 
subpart  903.9. 

970.0901  (Title  only)  is  redesignated  as 

970.0370  and  amended.  The  new  sub- 
sections of  this  section  contain  the  text 
of  970.0901  as  described  below, 

970.0901 ,  paragraphs  (a),  (b)  and  (c),  is 
redesignated  as  970.0370-1 .  The  sub- 
section is  also  amended  to  add  new 
paragraph  (d)  to  implement  new  DOE 
policy  to  facilitate  collaboration  of  im- 
provements in  any  aspect  of  perform- 
ance among  the  contractor,  DOE,  and 
other  major  facility  contractors. 

Subsection  is  added  to  prescribe  the  use 
of  the  existing  clause  at  970.5204-20, 
Management  Controls.  Although  use  of 
the  clause  is  prescribed  in  the  preface 
to  the  clause  itself,  there  is  no  cov- 
erage in  the  policy  section  of  the  regu- 
lation to  prescribe  the  basis  and  use  of 
the  clause.  The  subsection  also  pre- 
scribes the  use  of  new  clause 
970.5203-2,  Performance  Improve- 
ment and  Collaboration,  to  implement 
the  policy  proposed  at  new  970.0370- 
1(d). 

970.2272  (Title  only)  is  redesignated  as 

970.0371  and  modified  to  remove  the 
tenn  "Consultants."  The  subsections 
of  this  section  contain  the  text  of 
970.2272,  as  amended  (see  following 
subsections  for  summary  of  amend- 
ments). 

Contains  coverage  codified  at  970.2272, 
paragraph  (a). 

Contains  coverage  codified  at  970.2272, 
subparagraph  (b)(1).  The  text  is  re- 
vised to  remove  the  prescription  for 
the  use  of  DEAR  clauses  970.5204- 
27(a)  and  (b)  which  are  proposed  for 
removal. 

Subsection  is  added  to  clarify  the  defini- 
tion of  "Employee"  for  the  purposes  of 
the  policies  contained  in  section 
970.0371. 

Contains  coverage  codified  at  970.2272, 
paragraph  (c).  Text  is  revised  to  re- 
move the  reference  to  "41  U.S.C.  51- 
54"  and  to  substitute  in  lieu  thereof  a 
reference  to  "FAR  3.502." 

Contains  coverage  codified  at  970.2272, 
paragraph  (d). 

Contains  coverage  codified  at  970.2272, 
paragraph  (g). 

Contains  coverage  codified  at  970.2272, 
paragraph  (e). 


• 
• 


• 
• 
• 
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New  citation 


970.0371-8 


Part  970  Rewrite— Continued 


970.0371-9 

970.04  

970.0404  .... 
970.0404-1 
970.0404-2 
970.0404-3 

970.0404-4' 


N/A 

970.0407 

970.0407-1  ... 

970.0407-1-1 

970.0407-1-2 

970.0407-1-3 

970.0470 

970.0470-1  ... 


Current  citation 


970.2272(f) 


970.2272(b)(2)  and 
(3). 

970.04  

970.0404  

970.0404-1  

970.0404-2  

970.0404-3  (a)  and 

(b)  970.0404-4 

(d). 

970.0404-4  (a),  (b) 
and  (c). 


970.0470-2 
970.08 

970.0801  ..., 
970.0801-1 

970.0808  .... 


970.0808-1 

970.0808-2 

970.0808-3 
970.09  


970.0406  ... 
N/A  

970.0407  ... 

970.0407-1 

970.0407-2 

970.0407-3 

970.0470  ... 
970.0470-1 


970.0470-2  

970.08  

970.0801  (Title) 
970.0801  (Text) 

N/A 


N/A  .... 

N/A  .... 

N/A 

970.09 


Title 


Employee  Disclosure  Concerning  Other 
Employment  Service. 


Contract  Clause  

Administrative  Matters  

Safeguarding  Classified  Information  .... 

Definitions  

General  

Responsibilities  of  Contracting  Officers 


Solicitation      Provision     and     Contract 
Clauses. 


[Reserved] 

Contractor  Records  Retention  

Applicability  

Alternate  Retention  Schedules  

Access  to  and  Ownership  of  Records 

Contract  Clause  

Department  of  Energy  Directives  

General  


Remarks 


Contract  Clause  

Required  Sources  of  Supplies  and  Sen/- 
ices. 

Excess  Personal  Property  

Policy  

Acquisition  of  Printing 


Scope  of  Section  

Policy  

Contract  Clause  

Contractor  Qualifications 


Contains  coverage  codified  at  970.2272, 
paragraph  (f).  Title  and  text  are  re- 
vised to  prescribe  a  requirement  for  a 
disclosure  (previously  required  by 
970.5204-27)  in  lieu  of  an  infonnation 
statement. 

Contains  coverage  codified  at  970.2272. 
subparagraph  (b)(2).  Prescription  at 
970.2272(b)(3)  is  removed. 

No  change. 

No  change. 

No  change 

No  change 

970.0404-3,  paragraphs  (a)  and  (b)  are 
unchanged  970.0404-4,  paragraph  (d) 
is  redesignated  as  970.0404-3.  para- 
graph (c). 

Subsection  is  amended  to  revise  the  title, 
and  to:  (a)  remove  the  redundant  pre- 
scription for  the  use  of  several  DEAR 
952  clauses  which  are  already  pre- 
scribed in  904.404  and  904  7103;  and 
(b)  substitute  a  cross-reference  to 
these  sections  The  prescription  for  ttie 
clause  entitled  Countenntelligence  Is 
retained. 

Section  is  removed 

Section  number  and  title  are  added  for 
organizational  purposes.  The  sub- 
sections of  this  section  contain  cov- 
erage relocated  from  970.0407. 

970.0407  is  redesignated  as  970.0407-1 
and  the  title  revised  to  conform  with 
related  FAR  coverage. 

970.0407-1        is        redesignated       as, 
970.0407-1 -land    revised   to   update 
the  DOE  directive  reference 
i  970.0407-2       is       redesignated       as 
970.0407-1-2 

970.0407-3  is  redesignated  as 
970  0407-1-3 

No  change. 

Subsection  is  revised  to  prescnbe  DOE 
policy  pertaining  to  requirements  ad- 
dressed in  paragraphs  (a)  and  (c)  of 
the  clause  at  970.5204-78.  Laws, 
Regulations  and  DOE  Directives  Cur- 
rent coverage  addresses  only  require- 
ments addressed  in  paragraph  (b)  of 
the  clause. 

No  change 

No  change 

No  change  (Title  only) 

Section  and  title  are  added  Contains 
text  of  coverage  currently  codified  at 
970.0801 

Section  numt)er  and  title  are  added  for 
organizational  purposes  Currently, 
there  is  no  coverage  in  the  policy  sec- 
tion of  the  regulation  to  prescritie  the 
basis  and  use  of  the  clause  entitled 
"Printing." 

Section  number  and  title  are  added  for 
organizational  purposes  (see  970.0808 
atX5ve) 

Section  numt)er  and  title  are  added  for 
organizational  purposes  (see  970.0808 
above) 

Section  number  and  title  are  added  (see 
970.0808  above). 

No  change. 


Comments 
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New  citation 


970.0905 
970.0970 


970.097O-1  . 

970.0970-2  ... 


970.11  .... 
970.1100 


970.11.00-1  .. 
970.11.00-2  .. 


970.15  .... 
970.1504 


970.1504-1  

970.1504-1-1  . 
970.1504-1-2  . 
970.1504-1-3  . 
970.1504-1-4  . 
970.1504-1-5  . 
970.1504-1-6  . 
970.1504-1-7  . 
970.1504-1-8  .. 
970.1504-1-9  .. 
970.1504-1-10 
970.1504-1-11 

970.1504-2  

970.1504-3 

970.1504-3-1  . 

970.1504-4  

970.1504-4-1 
970.1504-4-2 
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Current  citation 


970.0905 
N/A 


970.0902(a),  (b)  and 

(c). 
970.0902(d)  


970.10 
N/A 


970.1001 
970.1002 


970.15 
N/A 


N/A 

970.15404-4  

970.15404-4-1  ... 
970.15404-4-2  ... 
970.15404-4-3  .. 
970.15404-4-4  .. 
970.15404-4-5  .. 
970.15404-4-6  .. 
970.15404-4-7  .. 
970.15404-4-8  .. 
970.15404-4-9  .. 
970.15404-4-10 

970.15405  7. 

N/A 

970.15406-2 

N/A 

970.15407-2  

970.15407-2-1  .. 


Title 


Organizational  Conflicts  of  Interest 
Performance  Guarantees  


Determination  of  Responsibility 
Solicitation  Provision 


Describing  Agency  Needs 
Poticy  


Performance-based  Contracting 
Additional  Considerations  


Contracting  by  Negotiation 
Contract  Pricing  


Price  Analysis  

Fees  for   Management   and   Operating 

Contracts. 
Fee  Policy 

Special  Considerations:  Laboratory  Man- 
agement and  Operation. 

Types  of  Contracts  and  Fee  Arrange- 
ments. 

General  Considerations  and  Techniques 
for  Determining  Fixed  Fees. 

Calculating  Fixed  Fee  

Fee  Base  

Special  Equipment  Purchases 


Remarks 


Special  Considerations:  Cost-plus-award- 
fee. 
Special  Considerations:  Fee  Limitations 


Documentation  

Price  Negotiation  

Documentation 

Cost  or  Pricing  Data  

Special  Cost  or  Pricing  Areas 

Make-Or-Buy  Plans  

Policy  


No  change. 

Section  number  and  title  are  added  for 

organizational  purposes. 
970.0902,  paragraphs  (a),  (b)  and  (c)  are 

redesignated  as  970.0970-1 . 
970.0902,  paragraph  (d),  is  redesignated 

as  970.0970-2. 
970.10  is  redesignated  as  1970.11. 
Section  number  and  title  are  added  for 

organizational  purposes. 

970.1001  is  redesignated  as  970.1100- 
1. 

970.1002  is  redesignated  as  970.1100- 
2. 

No  change. 

Section  number  and  title  are  added  for 

organizational  purposes. 
Subsection  number  and  title  are  added 

for  organizational  purposes. 
970.15404-4      is      redesignated      as 

970.1504-1-1. 
970.15404-4-1      is     redesignated     as 

970.1504-1-2. 
970.15404-4-2     is     redesignated     as 

970.1504-1-3. 
970.15404-4-3     is     redesignated     as 

970.1504-1-4. 
970.15404-4-4     is     redesignated     as 

970.1504-1-5. 
970.15404-4-5     is     redesignated     as 

970.1504-1-6. 
970.15404-4-6     is     redesignated     as 

970.1504-1-7. 
970.15404-4-7     is     redesignated     as 

970.1504-1-8. 
970.15404-4-8     is     redesignated     as 

970.1504-1-9. 
970.15404-4-9     is     redesignated     as 

970.1504-1-10. 
970.15404-4-10    is     redesignated    as 

970.1504-1-11. 
970.15405  is  redesignated  as  970.1504- 

2. 
Subsection  number  and  title  are  added 

for  organizational  purposes. 
970.15406-2      is      redesignated      as 

970.1504-3-1. 
Subsection  number  and  title  are  added 

for  organizational  purposes. 
970.15407-2       is       redesignated       as 

970.1504-4-1. 
970.15407-2-1      is     redesignated     as 

970.1504-^^-2. 


Comments 
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Part  970  Rewrite— Continued 


New  citation 


970.1504-t-3 


Current  citation 


Title 


970.15407-2-2 


970.1504-5 


970.17 

970.1706  ... 

970.1706-1 


970.1706-2 


970.15404-^^11, 
970.15407-2-3. 


970.17  

N/A  

970.1702-1 


Requirements 


Solicitation      Provision     and     Contract 
Clauses. 


Special  Contracting  Methods 

Management  and  Operating  Contracts 

Award,  Renewal,  and  Extension  


970.1702-2 


970.19 

970.1907 

970.1907-1  .., 

N/A 

970.22 

970.2200 

970.2201  

970.2201-1  ... 

970.2201-1-1 


970.19  

N/A 

970.1901  ... 

970.20 

970.22  

N/A 

970.2201  ... 
N/A 

970.2201(a) 


Contract  Clause 


Small,  Small  Disadvantaged  and 
Women-owned  Small  Business  Con- 
cems. 

Sutxx>ntracting  with  Small  Business, 
Small  Dis-advantaged  Business  and 
Woman-owned  Small  Business  Con- 
cems. 

Subcontracting  Plan  Requirements  

[Reserved] 

Application  of  Labor  Policies  

Scope  of  Subpart 

Basic  Labor  Policies 

Labor  Relations 

General  


Remarks 


Comments 


970.15407-2-2  is  redesignated  as 
970.1504-4-3.  The  section  is  also 
amended  in  paragraph  (a)  to  specifi- 
cally assign  to  the  Head  of  the  Con- 
tracting Activity  (HCA)  the  responsi- 
bility for  ensuring  that  program  specific 
make-or-buy  criteria  are  developed 
and  provided  to  the  contractor  for  use 
in  its  make-or-buy  plan  administration 
activities  for  the  facility,  site,  or  specific 
program,  as  appropriate  It  is  recog- 
nized that  the  HCA  must  rely  on  pro- 
gram, technical,  and  business  special- 
ists within  the  agency  for  the  actual 
development  of  the  program  specific 
make-or-buy  criteria  so  that  the  criteria 
appropriately  reflect  program  consider- 
ations applicable  to  the  contractor's 
make-or-buy  decisions.  The  section 
also  is  being  amended  by  adding  lan- 
guage recognizing  the  collaboration 
needed  to  develop  effective  program 
specific  make-or-buy  criteria. 

970.15404-11  is  redesignated  as 
970.1504-5,  paragraphs  (a),  (c),  (d) 
and  (e).  970.15407-2-3  is  redesig- 
nated as  970.1504-5,  paragraph  (b), 
and  amended  to  revise  the  dause  pre- 
scriptk>n  to  authorize  an  administrative 
modification  to  the  clause. 

No  change. 

Section  numt>er  and  title  are  added  for 
organizational  purposes. 

970.1702-1,  paragraphs  (a)  and  (b),  is 
redesignated  as  970.1706-1,  para- 
graphs (a)  and  (b),  and  the  title  re- 
vised. Coverage  contained  at  917.605 
is  redesignated  as  970.1706-1,  para- 
graph (c). 

970.1702-2  is  redesignated  as 
970.1706-2  and  the  title  revised.  The 
subsection  is  further  revised  to:  (a)  re- 
move the  prescription  for  use  of  the 
provisk)n  at  970.5204-73  and  the 
clause  at  970.5204-74,  which  are  pro- 
posed for  removal  under  this  mie;  and 
(b)  add  supplemental  coverage  to  FAR 
17.208(g)  to  prescribe  the  use  of  FAR 
clause  52.217-9  in  DOE  M&O  con- 
tracts.. 

No  change. 


Section  number  and  title  are  added  for 
organizational  purposes. 


970.1901  is  redesignated  as  970.1907- 
1.  Section  is  revised  fo  remove  para- 
graph (a)  in  favor  of  existing  FAR  cov- 
erage (FAR  19.708). 

Subpart  is  removed. 

No  change 

Section  numt)er  and  title  are  added  for 
organizational  purposes. 

No  change. 

Section  number  and  title  are  added  for 
organizational  purposes 

Contains  coverage  codified  at  970.2201, 
paragraph  (a). 
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New  citation 


970.2201-1-2 
9702201-1-3 

970.2201-2  

970.2201-2-1 
970  2201-2-2 

N/A  

970.2204 


970.2204-1  .... 
970.2204-1-1 


970  2208 
970.2210 
970.2270 
970.23  .... 


970.2303 


970.230^-1 
970.2303-2 

970.2304  .... 
970.2304-1 
970.2304-2 

970.2305  .... 


970  2305-1 
970.2305-2 
970.2305-3 
970.2305-4 

970.2306  .... 


N/A 


970.26  .  .. 
970.2670 


970.2670-1 

970.2671  .... 
9702671-1 
970.2671-2 

970.2672  .... 


970.2672-1 


Federal  Register/ Vol.  65,  No.  49 /Monday,  March  13.  2000 / Proposed  Rules 


Current  citation 


970.2201(b) 


970.2201(b)(5)  (ii) 


970.2275 


970.2275-1 


970.2275-2 


970.2206 


N/A 


N/A 


970.2273 


970.2208 
970.2210 
970.2270 
970.23  .... 


970.2303 


970.2303-1 
970.2303-2 

970.2304  .... 
970.2304-1 
970.2304-2 

970.2305  .... 


970.2305-1 
970.2305-2 
970.2305-3 
970.2305-4 

970.2305-5 


970.25 


970.26 

¥70.2601  (Title) 


970.2601(a) 
N/A 


970.2601(b) 


970.2602-2(b) 


970.2602-1 


970.2602-1(3) 


Part  970  Rewrite— Continued 


Title 


Policies 


Contract  Clause 


Overtime  Management 


Policy. 


Contract  Clause 


Walsh-Healey  Public  Contracts  Act 


Labor  Standards 
Construction. 


for  Contracts  Involving 


Remarks 


Statutory  and  Regulatory  Requirements 

Administrative  Controls  and  Criteria  for 
Application  of  the  Davis-Bacon  Act  in 
Operational  or  Maintenance  Activities. 

Equal  Employment  Opportunity  

Service  Contract  Act  

Unemployment  Compensation  

Environmental,  Conservation,  and  Occu- 
pational Safety  Programs. 

Hazardous  Materials  Identification  and 
Material  Safety. 

General  

Clauses  

Use  of  Recovered/Recycled  Materials  .... 

General  

Contract  Clause  

Workplace  Substance  Abuse  Pro- 
grams—Management and  Operating 
Contracts. 

General  

Applicability  

Definitions  

Solicitation  Provision  and  Contract 
Clause. 

Suspension  of  Payments,  Tennination  of 
Contract,  and  Debarment  and  Suspen- 
sion Actions. 

Foreign  Acquisition 


Otfier  Socioeconomic  Programs 

Implementation  of  Section  3021   of  the 
Energy  Policy  Act  of  1992. 


Contains  coverage  codified  at  970.2201, 
paragraph  (b). 

Contains  coverage  codified  at  970.2201, 
last  sentence  of  paragraph  (b)(5)(ii). 

970.2275  is  redesignated  as  970.2201- 
2. 

970.2275-1  is  redesignated  as 
970.2201-2-1. 

970.2275-2  is  redesignated  as 
970.2201-2-2. 

Section  is  removed.  Coverage  to  be  re- 
issued as  internal  DOE  guidance.. 

Subpart  number  and  title  are  added  for 
organizational  purposes.  The  subordi- 
nate sections/subsections  of  this  Sub- 
pan  contain  coverage  codified  at 
970.2273.  These  changes  conform  the 
numbering  of  supplemental  DEAR  cov- 
erage with  related  FAR  coverage  to 
the  extent  practicable. 

Section  number  and  title  are  added  for 
organizational  purposes. 

Section  970.2273  is  redesignated  as 
970.2204-1-1. 

No  change. 
No  change. 
No  change. 
No  change. 

No  change. 

No  change. 
No  change. 
No  change. 
No  change. 
No  change. 
No  change. 


No  change. 
No  change. 
No  change. 
No  change. 

970.2305-5 
970.2306. 


Requirements 


Diversity 


Policy 


Contract  Clause 


Implementation  of  Section  3161  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993. 


Policy 


Comments 


redesignated       as 


Subpart  is  removed.  The  coverage  codi- 
fied at  970.2501  is  relocated  to  new 
subsection  970.3701-1  (see  below). 

No  change. 

970.2601  (Title  only)  is  redesignated  as 
970.2670.  The  text  of  970.2601  is  con- 
tained in  new  subsections  970.2670-1 
and  970.2671-1, as  noted  below. 

Contains  coverage  codified  at  970.2601, 
paragraph  (a). 

Section  number  and  title  are  added  for 
organizational  purposes. 

Contains  coverage  codified  at  970.2601, 
paragraph  (b). 

Contains  coverage  codified  at  970.2602- 
2,  paragraph  (b). 

970.2602-1  (Title  only)  is  redesignated 
as  970.2672.  The  text  of  970.2602-1 
is  contained  in  new  subsections 
970.2672-1  and  970.2672-2  as  noted 
below. 

Contains  coverage  codified  at  970.2602- 
1,  paragraph  (a). 
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New  citation 


970.2672-2 

970.2672-3 

970.2673  .... 
970.2673-1 


970.27 

970.2701  .... 
970.2701-1 

970.2703  .... 

970.2703-1 

970.2703-2 


970.2704  .... 

970.2704-1 

970.2704-2 

970.2704-3 

970.2770  .... 
970,2770-1 

970.2770-2 

970.2770-3 

970.2770-4 

970.28 

970.2803  


970.2803-1 

970.2803-2 

970.29 

970.2902  .... 


970.2902-1 

970.2903  .... 
970.2903-1 

970.2904  .... 
970.2904-1 


970.30  .... 
970.3002 


970.3002-1 


Part  970  Rewrite— Continued 


970.2673-2 N/A 


Current  citation 


970.2602-1  (b) 
970.2602-2(a) 


N/A 
N/A 


970.27  

970.2701  (Title) 

970.2701  (Text) 

970.2702  (Title) 
970.2702  (Text) 
970.2704 


N/A 

970.2705 

970.2706 

970.2707 

970.73  .... 
970.7310 

970.7320 

970.2703 

970.7330 


970.28 
N/A 


970.2271 
970.2830 


970.29 
N/A 


970.2901 

N/A  

970.2902 

N/A  

970.2903 


970.30  ... 
970.3001 


970.3001-1 


Title 


Requirements  .... 
Contract  Clause 


Regional  Partnerships 
Policy  


Contract  Clause 


Patents,  Data,  and  Copyrights 

General  

Applicability  


Patent  Rights  

Policy  

Contract  Clauses 


Rights  in  Data  .... 

General  

Procedures 

Contract  Clauses 


Technology  Transfer 
General  


Policy  

Technology  Transfer  and  Data  Rights 
Contract  Clause  


Bonds  and  Insurance 
Insurance  


Workers'  Compensation  Insurance 
Contract  Clause  


Taxes 

Federal  Excise  Taxes 


Exemptions  from  Federal  Excise  Taxes  .. 

State  and  Local  Taxes 

Applicability  of  State  and  Local  Taxes  to 

the  Government. 
Contract  Clauses  

Management  and  Operating  Contracts    .. 


Cost  Accounting  Standards  .. 
CAS  Program  Requirements 


Applicability 


Remarks 


Comments 


Contains  coverage  codified  at  970.2602- 

1,  paragraph  (b). 

Contains  coverage  codified  at  970.2602- 

2.  paragraph  (a). 

New  section  number  and  title  are  added 

New  subsection  added  to  prescritie  DOE 
policy  conceming  the  establishment  of 
constructive  business  partnerships  in 
geographic  regions  in  which  DOE  con- 
ducts business. 

Prescrit)es  the  use  of  new  contract 
clause  970.5226-3,  Community  Com- 
mitment. 

No  change. 

No  change  (Title) 

Contains  the  text  of  tf>e  coverage  codi- 
fied at  970.2701 . 

970.2702  (Title  only)  is  redesignated  as 
970.2703 

Contains  the  text  of  the  coverage  codi- 
fied at  970.2702. 

970.2704  is  redesignated  as  970.2703- 
2.  Section  is  revised  to  remove  exist- 
ing coverage  pursuant  to  amendments 
to  927.303,  952.227-11  and  952  227- 
13  proposed  in  this  rule,  and  to  add  a 
cross-reference  to  927  303 

Section  number  and  title  are  added  for 
organizational  purposes 

970.2705  is  redesignated  as  970.2704-1 
and  the  title  revised. 

970.2706  is  redesignated  as  970  2704-2 
and  the  title  revised 

970.2707  is  redesignated  as  970.2704-3 
and  the  title  revised. 

970.73  is  redesignated  as  970.2770. 
970.7310  is  redesignated  as  970.2770- 

1. 
970.7320  is  redesignated  as  970.2770- 

2. 

970.2703  is  redesignated  as  970.2770-3 
and  the  title  revised 

970.7330  is  redesignated  as  970.2770- 

4. 
No  change. 
Section  numljer  and  title  are  added  for 

organizational  purposes. 
970.2271  is  redesignated  as  970.2803- 

1. 
970.2830  is  redesignated  as  970.2803- 

2. 
No  change. 
Section  numt)er  and  title  are  added  for 

organizational  purposes. 

970.2901  is  redesignated  as  970.2902- 
1. 

Section  number  and  title  are  added  for 
organizational  purposes 

970.2902  is  redesignated  as  970.2903-1 
and  the  title  revised. 

Section  number  and  title  are  added  for 

organizational  purposes. 
970  2903  is  redesignated  as  970.2904^1 

and  revised  to  add  a  prescription  for 

the  modification  of  the  clause  at  48 

CFR  52.229-10  for  management  and 

operating  contracts. 
No  change 
970.3001    is   redesignated  as  9703002 

and  the  title  revised. 
970.3001-1        is       redesignated       as 

970.3002-1. 


• 
• 
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New  citation 


970  3002-2 


970.31  

970.3100 

970.3100-1  

970.3100-2 

970.3101  


970.3101-1  

970.3101-2  

970.3101-3 

970.3102 

970.3102-1  

970.3102-1-1  . 

970.3102-1-2  . 

970.3102-1-3  . 

970.3102-1-4  . 

970.3102-1-5  . 

970.3102-2 

970.3102-3 

970.3102-3-1  . 

970.3102-3-2  ... 

970  3102-3-3 

970.3102-3-4  

970.3102-3-5 

970.3102-^-6 

970.3102-3-7  .. 

970.3102-3-8  .. 

970  3102-3-9  .. 

970.3102-3-10   . 

970.3102-3-11 

970.3102-3-12 

970.3102-3-13 

970.3102-3-14 

970.3102-3-15 

970.3102-3-16 

970.3102-3-17 

9703102-3-18 

970  3102-3-19 

970.3102-3-20 


Federal  Register /Vol.  65,  No.  49 /Monday,  March  13,  2000  /  Proposed  Rules 


Current  citation 


970.3001-2 


970.31  

970.3100  .... 
970.3100-1 
970.3100-2 
N/A  


970.3100-3  .... 

970.3101-6 

970.3101-7  .... 

N/A 

970.3101  

970.3101-1  .... 

970.3102 

970.3101-3  .... 
970.3101-4  .... 
970.3101-5  .... 
970.3101-2  .... 

N/A 

970.3102-19  .. 
970.3102-2  ... 
970.3102-3  ... 
970.3102-4  ... 
970.3102-5  ... 
970.3102^1  . 
970.3102-7  ... 
970.3102-1  ... 
970.3102-12  . 
970.3102-13  . 
970.3102-9  ... 
970.3102-16  . 
970.3102-8  ... 
970.3102-17 
970.3102-20 
970.3102-10 
970.3102-11 
970.3102-14 
970.3102-6  .. 
970.3102-18 


Part  970  Rewrite— Continued 


Title 


Limitations 


Contract  Cost  Principles  and  Procedures 

Scope  of  Subpart  

Definitions  

Responsibilities  

Applicability  


Objectives  

Advance  Agreements 


Remarks 


redesignated       as 


Comments 


Cost  Certification  and  Penalties  on  Unal- 
lowable Costs. 

Contracts  with  Management  and  Oper- 
ating Contractors. 

General  


Actual  Cost  Basis  

Application  of  Cost  Principles 


General    Basis    for    Reimbursement    of 

Costs. 
Cost  Determination  "Based  on  Audit  


Contractor's  System  of  Accounting  ... 

Direct  and  Indirect  Costs  

Selected  Costs 

Public  Relations  and  Advertising  

Compensation  for  Personal  Services 

Cost  of  Money  

Depreciation  


Employee  Morale,  Health,  Welfare,  Food 

Service,  and  Dormitory  Costs. 
Fines,  Penalties,  and  Mischarging  Costs 

Lobbying  and  Political  Activity  Costs 

General  and  Administrative  Expenses  .... 

Plant  Reconversion  Costs  

Precontract  Costs  


Professional    and    Consultant    Service 

Costs. 
Relocation  Costs 

Trade,  Business  and  Professional  Activ- 
ity Costs 
Travel  Costs 


970.3001-2        is 

970.3002-2. 
No  change. 

The  section  title  is  revised. 
No  change. 
No  change. 
Section  number  and  title  are  added  for 

organizational  purposes. 
970.3100-3       is       redesignated       as 

970.3101-1  and  the  title  revised. 
970.3101-6       is       redesignated       as 

970.3101-2  and  the  title  revised. 
970.3101-7       is       redesignated       as 

970.3101-3  and  the  title  revised. 
Section  number  and  title  are  added  for 

organizational  purposes. 

970.3101  is  redesignated  as  970.3102-1 
and  the  title  revised. 

970.3101-1       is       redesignated       as 
970.3102-1-1. 

970.3102  is  redesignated  as  970.3102- 
1-2. 

970.3101-3       is       redesignated       as 

970.3102-1-3. 
970.3101-4       is       redesignated       as 

970.3102-1-4. 
970.3101-5       is       redesignated       as 

970.3102-1-5. 
970.3101-2       is       redesignated       as 

970.3102-2. 
Section  number  and  title  are  added  for 

organizational  purposes. 
970.3102-19      is      redesignated      as 

970.3102-3-1. 
970.3102-2       is       redesignated       as 

970.3102-3-2. 
970.3102-3       is       redesignated       as 

970.3102-3-3. 
970.3102-4       is       redesignated       as 

970.3102-3-4. 
970.3102-5       is       redesignated       as 

970.3102-3-5. 
970.3102-21       is       redesignated       as 

970.3102-3-6. 
970.3102-7       is       redesignated       as 

970.3102-3-7  and  the  title  revised. 
970.3102-1        is       redesignated       as 

970.3102-3-8. 
970.3102-12       is 

970.3102-3-9. 
970.3102-13       is 

970.3102-3-10. 
970.3102-9        is 

970.3102-3-11. 
970.3102-16       is 

970.3102-3-12. 
970.3102-8        is 


Cost  Related  to  Legal  and  Other  Pro- 
ceedings. 
Overtime,  Shift,  and  Holiday  Premiums  .. 


Page  Charges  in  Scientific  Journals 
Preparatory  and  Make-Ready  Costs 
Facilities  (Plant  and  Equipment) 


Special  Funds  in  the  Construction  Indus- 
try. 


redesignated  as 

redesignated  as 

redesignated  as 

redesignated  as 

redesignated       as 

970.3102-3-13  and  the  title  revised. 
970.3102-17       Is       redesignated       as 

970.3102-3-14. 
970.3102-20       is       redesignated       as 

970.3102-3-15  and  the  title  revised. 
970.3102-10       is 

970.3102-3-16. 
970.3102-11        is 


970.3102-3-17. 
970.3102-14       IS 

970.3102-3-18. 
970.3102-6        is 

970.3102-3-19. 
970.3102-18       is 

970.3102-3-20. 


redesignated  as 

redesignated  as 

redesignated  as 

redesignated  as 

redesignated  as 
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New  citation 

970.3102-3-21  . 

970.3170 

970.32  

970.3200 

970.3200-1  

970.3200-1-1  ... 

970.3204 

970.3204-1  

970.3204-2  

970.3204-3  

970.3270 

970.34 

970.3400 

970.3400-1  

970.35  

970.3500 

970.3501  

970.3501-1  

970.3501-2 

970  3501-3 

970.3501-4 

970.36 

970.3605  

970.3605-1  


Current  citation 


970.3102-15 

970.3103 

970.32 

970.3201    


970.3272(a)  and  (b) 

970.3272  (C)  

970.3202  (Title)  

970.3202  (Text)  

970.3171  

970.3170 

N/A 


970.70  .... 

N/A 

970.7000 

N/A 


970.3605-2 

970.3601  

970.37 

N/A  

970.3701  

N/A 

970.3701-1  

970.2501  

970.3701-1-1  

970.2501(a)  

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

970.36 

N/A 

970.5204^3 


Title 


Procurement:   Subcontracts,   Contractor- 
Affiliated  Sources,  and  Leases. 

Contract  Clauses  

Contract  Financing 

Policy  

Reduction   or  Suspension   of  Advance, 

Partial,  or  Progress  Payments. 
Contract  Clause  

Advance  Payments 

Applicability  

Special  Bank  Account  Agreement 

Contract  Clause  

Standard  Financial  Management  Clauses 


Remarks 


Comments 


Major  System  Acquisition  

General  Requirements 

Mission-oriented  Solicitation  

Research  and  Development  Contracting 

Scope  of  Subpart 


Federally  Funded  Research  and  Devel- 
opment Centers. 
Sponsoring  Agreements  


Using  an  FFRDC  .... 
Reviewing  FFRDC's 
Contract  Clause  


Construction      and      Architect-Engineer 

Contracts. 
Contract  Clauses  

Other  Contracts  


Special  Construction  Clause  for  Oper-  i 
ating  Contracts.  j 

Facilities  Management  Contracting  

General  

Severance  Payments  for  Foreign  Nation-  I 

als. 
Waiver  of  Cost  Allowability  Provisions  .. 


970.3102-15       is       redesignated      as 

970.3102-3-21. 
970.3103  is  redesignated  as  970.3170. 
No  change 

970.3201  is  redesignated  as  970.3200 
and  the  title  revised. 

970.3272,  paragraphs  (a)  and  (b)  are  re- 
designated as  970.3200-1 

970  3272.  paragraph  (c)  is  redesignated 
as  970.3200-1-1. 

970.3202  (Title  only)  is  redesignated  as 
970.3204. 

Contains  the  text  of  the  coverage  codi- 
fied at  970.3204-1 

970.3171  is  redesignated  as  970.3204- 
2. 

970  3170  is  redesignated  as  970.3204-3 
and  the  title  revised. 

Section  number  and  title  are  added  for 
organizational  purposes.  The  section 
consolidates  the  prescriptions  for  cer- 
tain financial  management  clauses 
contained  in  subpart  970  52.which  are 
now  only  prescribed  in  the  preface  of 
each  clause. 

970.70  is  redesignated  as  970.34  and 
the  title  revised 

Section  number  and  title  are  added  for 
organizational  purposes. 

970.7000  is  redesignated  as  970.3400- 
1. 

Subpart  number  and  title  are  added  to 
prescribe  uniform  policies  and  proce- 
dures for  DOE  implementation  of  FAR 
35.017. 

Section  number  and  title  are  added  to 
prescribe  the  scope  of  new  Subpart 
970.35. 

Section  number  and  title  are  added  for 
organizational  purposes. 

Subsection  number  and  title  are  added 
to  prescribe  implementing  require- 
ments for  FAR  35.017-1 . 

Subsection  number  and  title  are  added 
to  prescribe  implementing  require- 
ments for  FAR  35.017-3. 

Subsection  number  and  title  are  added 
to  prescribe  implementing  require- 
ments for  FAR  35.017-4 

Subsection  number  and  title  are  added 
to  prescrit>e  a  uniform  clause  for  im- 
plementing Subpart  970.35. 

No  change 

Section  number  and  title  are  added  for 
organizational  purposes. 

9705204-43  is  redesignated  as 
9703605-land  the  title  and  text  re- 
vised. The  DOE  clause  is  removed 
and  a  supplement  to  the  FAR  prescrip- 
tion for  the  use  of  FAR  clause  52  236- 
8  is  added.. 

970.3601  is  redesignated  as  970.3605- 
2. 

Subpart  number  and  title  are  added  for 
organizational  purposes 

Section  number  and  title  are  added  for 
organizational  purposes 

970.2501  is  redesignated  as  9703701- 
1. 

Contains  coverage  codified  at  970  2501, 
paragraph  (a). 


• 
• 


13428 


New  citation 


970.3701-1-2  ... 

970.3770 

970.3770-1  

970.3770-2 


970.41  .... 
970  4102 


970.4102-1  .. 

970.43 

970.4302 

970.4302-1  .. 


970.44 

970.4400  .... 

970.4401  .... 
970.4401-1 


970.4401-2 
970.4401-3 

970.4402  

970.4402-1 
970.4402-2 


970.4402-3 
970.4402-4 
970.4403  .... 


970.45  .... 
970.4501 
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970.7110 
N/A 


970.45 
N/A 
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970.2501(b) 

970.72  

970.7201  .... 

970.7201  .... 

970.41  

N/A 

970.4100  .... 

N/A 

N/A 

N/A 


970.71  ... 

N/A 

N/A 

970.7102 


Title 

Solicitation      Provision     and     Contract 
Clause. 

Facilities  Management 

Policy  

Contract  Clause  

Acquisition  of  Utility  Services  

Acquiring  Utility  Services  

Policy  

Contract  Modifications  

Changes  

Contract  Clause  


Remarks 


970.7108 
970.7109 

N/A  

970.7101 
970.7103 


Management  and  Operating  Contractor 

Purchasing. 
Scope  

Responsibilities  

General  


Review  and  Approval 

Advance  Notification  

Contractor  Purchasing  System 

Policy  

General  Requirements 


970.7105 Purchasing     From     Contractor-Affiliated 

Sources. 
Nuclear  Material  Transfers  


Contract  Clause 


Government  Property 
General  


Comments 


Contains  coverage  codified  at  970.2501, 
paragraph  (b). 

970.72  is  redesignated  as  970.3770. 

970.7201  is  redesignated  as  970.377Q-1 
(except  the  clause  prescription). 

970.7201  (clause  prescription)  is  redesig- 
nated as  970.3770-2. 

No  change. 

Section  number  and  title  are  added  for 
organizational  purposes. 

970.4100  is  redesignated  as  970.4102-1 
and  the  title  revised. 

Subpart  number  and  title  are  added  for 
organizational  purposes. 

Section  number  and  title  are  added  for 
organizational  purposes. 

Section  number  and  title  are  added  for 
organizational  purposes.  Subsection 
prescribes  the  use  of  existing  DEAR 
clause  entitled  "Changes."  Currently, 
there  is  no  coverage  in  the  policy  sec- 
tion of  the  regulation  to  prescribe  the 
basis  and  use  of  the  clause. 

970.71  is  redesignated  as  970.44. 

Section  number  and  title  are  added  for 

organizational  purposes. 
Section  number  and  title  are  added  for 

organizational  purposes. 

970.7102  is  redesignated  as  970.4401-1 
and  the  title  and  text  revised.  Para- 
graph (b)(4)  is  revised  to  provide  for 
two  alternative  methods  which  may  be 
used  by  the  contracting  officer  for  con- 
ducting periodic  appraisals  of  the  con- 
tractor's purchasing  function. 

970.7108  is  redesignated  as  970.4401- 
2. 

970.7109  is  redesignated  as  970.4401- 
3. 

Section  number  and  title  are  added  for 

organizational  purposes. 
970.7101  is  redesignated  as  970.4402-1 

and  the  title  revised. 

970.7103  is  redesignated  as  970.4402-2 
and  the  title  revised.  The  subsection  is 
also  revised  to  add  new  paragraph 
(d)(9)  to  emphasize  the  Department's 
policy  regarding  the  maximization  of 
opportunities  for  small,  small  disadvan- 
taged, and  woman-owned  small  busi- 
ness concems  in  the  performance  of 
its  major  site  and  facility  management 
contracts. 

970.7105  is  redesignated  as  970.4402- 
3. 

970.7110  is  redesignated  as  970.4402- 
4. 

Section  number  and  title  are  added  for 
organizational  purposes.  Subsection 
prescribes  the  use  of  existing  DEAR 
clause  entitled  'Contractor  Purchasing 
System."  Currently,  there  is  no  cov- 
erage in  the  policy  section  of  the  regu- 
lation to  prescribe  the  basis  and  use  of 
the  clause. 

No  change. 

Section  number  and  title  are  added  for 
organizational  purposes. 
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New  citation 


970.4501-1 
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970.49  

970.4905  ... 

970.4905-1 


970.50  .... 
970.5070 


970.5070-1 
970.5070-2 
970.5070-3 
N/A 

970.52  

970.5200  ... 


970.5203-2 


Current  citation 


970.4501 


970.49 
N/A 


970.4901  and 
970.4902. 


N/A 

970.2870  (Title) 


N/A 

970.5201  ... 
970.5203-1 


970.2870(a)  and  (b) 

970.2870(e)  

970.2870(c)  and  (d) 
970.51  

970.52 

970.5201  


970.5203  

970.5204  

970.5204-20 


Title 


Remarks 


Comments 


N/A 


Contract  Clause 


Termination  of  Contracts  

Contract  Termination  Clause 


Termination   for   Convenience   and   De- 
fault. 


Extraordinary  Contractual  Actions 
Indemnification 


Scope  and  Applicability  

General  

Contract  Clauses  

Use  of  Government  Sources  by  Contrac- 
tors. 

Solicitation  Provisions  and  Contract 
Clauses  for  Management  and  Oper- 
ating Contracts. 

Scope  of  Subpart  


Modifications  and  Notes  to  Far  Clauses 


Text  of  Provisions  and  Clauses 
Management  Controls  


Performance  Improvement  and  Collabo- 
ration. 


970.4501  is  redesignated  as  970  4501-1 
and  amended  to  auttiorize  ttie  con- 
tracting officer  to  list  specific  manage- 
rial personnel  in  paragrapfi  (j)  of  the 
clause. 

No  ctiange 

Section  number  and  title  are  added  for 
organizational  purposes 

970.4901  and  970.4902  are  redesignated 
as  970.4905-1  and  the  coverage  re- 
vised to  reflect  tfie  removal  of  the 
clause  at  970  5204-45  in  favor  of  FAR 
clause  52.249-6. 

Subpart  number  and  title  are  added  for 
organizational  purposes. 

970.2870  (Title  only)  is  redesignated  as 
970.5070.  The  text  of  970.2870  is  con- 
tained in  the  subordinate  subsections 
to  this  new  section  970.5070  as  noted 
belowT* 

Contains  coverage  codified  at  970.2870, 
paragraphs  (a)  and  (b). 

Contains  coverage  codified  at  970.2870, 
paragraph  (e). 

Contains  coverage  codified  at  970.2870, 
paragraphs  (c)  and  (d). 

Subpart  and  subordinate  sections  are  re- 
moved. Coverage  to  be  reissued  as  in- 
temal  DOE  guidance 

No  change. 


970.5201  is  redesignated  as  970  5200 
and  the  title  and  text  revised.  The  sec- 
tion is  revised  to  clarify  the  use  of  the 
clauses  prescribed  in  the  Subpart  in 
relation  to  the  clauses  prescritjed  in 
the  FAR  and  in  DEAR  part  952 

Section  is  removed  as  the  coverage  con- 
tained in  the  subordinate  sections  are 
unnecessarily  duplicative  of  FAR  cov- 
erage. 

970.5204  is  redesignated  as  970.5201 
and  the  title  is  revised 

970.5204-20  is  redesignated  as 
970.5203-1  The  text  of  paragraph  (a) 
has  been  divided  into  paragraphs 
(a)(1)  through  (a)(4).  The  text  of  cur- 
rent paragraph  (a)  is  unchanged  ex- 
cept that  paragraph  (a)(2)  contains 
new  coverage  to  contractually  imple- 
ment the  requirement  that  is  already 
prescribed  at  current  970.0901  (b)(  10) 
(which  is  redesignated  as  970.0371-1 
in  this  rule),  but  which  was  not  pre- 
viously set  forth  in  the  clause  Para- 
graph (b)  of  the  clause  is  unchanged. 

Subsection  is  added  for  proposed  new 
clause.  The  new  clauses  implement 
new  DOE  policy  to  facilitate  collabora- 
tion of  improvements  in  any  aspect  of 
performance  among  the  contractor, 
DOE.  and  other  major  facility  contrac- 
tors. 
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New  citation 

Current  citation 

Trtie 

Remarks 

Comments 

Q70  5204-12 

Contraptor's  Organization  

970.5204-12       is       redesignated       as 
970.5203-3.    The    clause    is    further 
amended  to  remove  alternate  para- 
graph (c)  of  the  current  clause,  and  to 
add  a  new  paragraph  (d)  to  the  stand- 
ard clause  to  contractually  implement 
the  requirements  set  forth  in  proposed 
new  sectkjn  970.0371 . 
970.5204-1        is       redesignated       as 
970.5204-1  and  the  title  and  text  re- 
vised. The  section   is  revised  to  re- 
move paragraph  (a),  which  is  unneces- 
sarily duplicative  of  the  prescription  at 
DEAR  904.404  for  the  use  of  certain 
DEAR  clauses.  The  coverage  in  para- 
graph (b)  of  the  section  is  retained 
with  technical  and  conforming  amend- 
ments 

970.5204-78      is       redesignated       as 
970.5204-2  and  amended  to  add  a 
new  paragraph  (d)  to  merge  the  sub- 
stance ot  the  clause  at  970.5204-29 
(which  is  proposed  for  removal),  and 
to  redesignated  current  paragraph  (d) 
as  paragraph  (e).  The  clause  is  also 
revised  to  clarify  applicability  of  re- 
quirements to  subcontracts. 

970.5204-79      is      redesignated      as 
970.5204-3.    The    clause    is    further 
amended  in  paragraph  (b)(1)  to  recog- 
nize   non-employee    patient    medical/ 
health  related  records  as  property  of 
the  contractor,  and  to  update  a  DOE 
directive  reference  in  paragraph  (f). 

970.5204-19       is       redesignated      as 
970.5208-1  and  the  title  revised. 

970.5204-89       is       redesignated       as 
970.5209-1 . 

970.5204-54       is       redesignated       as 
970.5215-1. 

970.5204-76       is       redesignated       as 
970.5215-2. 

970.5204-86      is       redesignated      as 
970.5215-3. 

970.5204-87       is       redesignated       as 
970.5215-^. 

970.5204-88       is       redesignated       as 
970.5215-5. 

970.5204-63      is       redesignated       as 
970.5222-1. 

970.5204-80       is       redesignated       as 
970.SP22-2. 

970.5204-2       is       redesignated       as 
970.5223-1.   The  clause   is  also   re- 
vised to  clarify  applicability  of  require- 
ments to  subcontracts. 

970.5204-39       is       redesignated       as 

970.5223-2.  The  clause  is  amended  in 

paragraph   (a)(1)   to   update   the   ref- 

'  erence   to   the   applicable    Executive 

Order. 

970.5204-57       is       redesignated       as 
970.5223-3. 

970.5204-58       is       redesignated       as 

970.5223-4. 
970.5204-81       is       redesignated       as 

970.5226-1 . 
970.5204-77      is      redesignated      as 

970.5226-2. 

• 

970.5204-1  

970.5204-2  

970.5204-3 

970.5204-1  

970  5204-78     

rViiintPrintpllinpnce                  

• 

Laws,  Regulations,  and  DOE  Directives 

Access  to  and  Ownership  of  Records  

Printina     

• 

970  5204-79  

• 

970.5204-19  

970.5204-89  

970.5204-54  

970.5204-76 

9705204-86  

- 

970  5209-1     .  ... 

Requirement  for  Guarantee  of  Perform- 
ance. 

Total  Available  Fee:  Base  Fee  Amount 
and  Performance  Fee  Amount. 

Make-or-Buv  Plan  

970  5215-1      . .. 

Q7n  C^01f«_9 

970  5215-3 

Conditional  Payment  of  Fee,  Profit,  or  In- 
centives. 
Cost  Reduction  

J 

970.5215-4 

970.5215-5 

970.5222-1  

970.5222-2 

970.5223-1  

970.5223-2 

970  5223-3 



970  5204-87 

970  5204-88 

Limitation  on  Fee  

970  5204-63     

Collective  Bargaining  Agreements — Man- 
agement and  Operating  Contracts. 
Overtime  Management  

Integration  of  Environment,  Safety  and 
Health  into  Work  Planning  and  Execu- 
tion. 

Acquisition  and  Use  of  Environmentally 
Preferable  Products  and  Services. 

Agreement   Regarding   Workplace   Sub- 
stance Abuse  Programs  at  DOE  Facili- 
ties. 

Workplace  Substance  Abuse  Programs 
at  DOE  Sites. 

Diversity  Plan  

970.5204-80  

970.5204-2 

970.5204-39 

970.5204-57  

970.5204-58  

970  5204-61 

970  5223-4 

qyn  S??fi-1 

970.5226-2 

* 

970.5204-77 

Workforce   Restructuring   under  Section 
3161  of  the  National  Defense  Author- 
ization Act  for  Fiscal  Year  1993. 
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Part  970  Rewrite— Continued 


New  citation 


970.5227-1 
970.5227-2 
970.5227-3 
970.5228-1 


970.5229-1 
970.5231-1 


970.5232-3 


Current  citation 


970.5204-82 
970.5204-83 
970.5204-40 
970.5204-31 


970.5204-23 
970.5204-13 


970.5231-2 
970.5231-3 
970.5231^ 
970.5232-1 

970.5232-2 


970.5232-4 

970.5235-1 

970.5236-1 
970.5237-1 
970.5237-2 
970.5243-1 


970.5204-9 


Title 


Rights  in  Data-Facilities  

Rights  in  Data-Technology  Transfer 

Technology  Transfer  Mission  

Insurance — Litigation  and  Claims  .... 


970.5204-17 
970.5204-61 
970.5204-75 
970.5204-85 

970.5204-16 


State  and  Local  Taxes 


Allowable  Costs  and  Fee  (Management 
and  Operating  Contracts). 


Political  Activity  Cost  Prohibition 


Cost  Prohibitions  Related  to  Legal  and 

Other  Proceedings. 
Preexisting  Conditions  ."". 

Reduction  or  Suspension  of  Advance, 
Partial,  or  Progress  Payments  upon 
Finding  of  Substantial  Evidence  of 
Fraud. 

Payments  and  Advances 


970.^204-15 

N/A 

970.5204-38 
970.5204-84 
970.5204-60 
970.5204-1 1 


Accounts,  Records,  and  Inspection 


Obligation  of  Funds 


Federally  Funded  Research  and  Devel- 
opment Center. 

Govemment  Facility  Subcontract  Ap- 
proval. 

Waiver  of  Limitations  on  Severance  Pay- 
ments to  Foreign  Nationals. 

Facilities  Management  

Changes  


Remarks 


Comments 


970.5204-82 

970.5227-1 . 
970.5204-83 

970.5227-2. 
970.5204-40 

970.5227-3. 
970.5204-31 

970.5228-1 


is  redesignated  as 
is  redesignated  as 
is      redesignated      as 


is  redesignated  as 
The  clause  is  also 
amended  in  paragraph  (h)  by  removing 
the  words  "including  employees"  from 
the  phrase  "contractor's  liaMrties  to 
third  persons '  for  clarification  and  con- 
sistency with  paragraphs  (a)  and  (e)(2) 
of  the  clause 

970.5204-23  is  redesignated  as 
970.5229-1,  and  the  title  revised 

970.5204-13  Is  redesignated  as 
970.5231-1.  Amended  to  convert  the 
"Notes"  to  "Alternates  The  title  is 
also  amended  to  accommodate  other 
types  of  fee  (see  Alternate  I  of  the 
clause). 

970.5204-17 
970.5231-2. 

970.5204-61 
970.5231-3. 

970.5204-75 
970.5231-4. 

970.5204-85 
970.5232-1. 


is  redesignated  as 

is  redesignated  as 

is  redesignated  as 

is  redesignated  as 


970.5204-16  is  redesignated  as 
970.5232-2.  The  clause  is  amended  to 
convert  the  "Notes"  to  "Altemates." 
The  clause  is  also  amended  in  para- 
graphs (b)  and  (e)  and  in  paragraph 
(a)  of  Altemate  II  to  update  and  con- 
form the  clause  with  the  recently 
amended  DOE  fee  policy  (64  FR 
12220) — e.g.,  update  certain  temis 
pertaining  to  fee,  negotiated  fixed 
amounts,  and  other  items  specifically 
approved  by  the  contracting  officer. 

970.5204-9  is  redesignated  as 
970.5232-3.  The  clause  is  amended  to 
convert  the  "Notes"  to  "Alternates." 
The  clause  is  also  amended  in  para- 
graph (a)  to  address  "negotiated  fixed 
amounts",  which  are  authorized  and 
frequently  included  in  M&O  contracts. 

970.5204-15  is  redesignated  as 
970.5232-4.  Amended  to  convert  the 
"Notes'  to  "Altemates." 

Section  is  added  to  add  a  uniform  clause 
to  implement  the  requirements  pre- 
scribed at  970.35. 

970.5204-38  is  redesignated  as 
970.5236-1  and  the  title  revised. 

970.5204-84 
970.5237-1. 

970.5204-60 
970.5237-2. 

970.5204-1 1 
970.5243-1. 


is  redesignated  as 
is  redesignated  as 
is      redesignated      as 
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New  citation 


970.5244-1 


970.5245-1 


N/A  ... 
N/A  ... 

N/A  .. 
N/A  .. 
N/A  .. 

N/A  .. 

N/A  .. 
N/A  .. 
N/A  .. 
N/A  .. 

N/A  ., 
N/A  . 

N/A  . 
N/A  . 
N/A  . 

N/A  . 
N/A  , 
N/A 

N/A 


Federal  Register /Vol.  65,  No.  49 /Monday,  March  13,  2000 /Proposed  Rules 


Current  citation 


970.5204-22 


970.5204-21 

970.5204-3  . 
970.5204-4  . 

970.5204-5  . 
970.5204-6  . 
970.5204-7  . 

970.5204-8  . 


970.5204-10  .. 
970.5204-14  . 
970.5204-25  . 
970.5204-27  . 

970.5204-28  . 
970.5204-29  . 

970.5204-30  . 
970.5204-33  . 
970.5204-35 

9705204-36 
970.5204-37 
970.5204-42 

970  5204-43 


Part  970  Rewrite— Continued 


Title 


Contractor  Purchasing  System 


Remarks 


Property 


Buy  American  Act— Construction  Mate- 
rials. 

New  Mexico  Gross  Receipts  and  Com- 
pensating Tax. 


Disclosure  of  Information 


Nuclear  Hazards  Indemnity 


Protecting  the  Government's  Interest 
When  Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment. 

Indemnity  Assurance  to  Architect-Engi- 
neer or  Supplier  Prior  to  Operation  of 
a  Nuclear  Facility. 

Foreign  Ownership,  Control,  or  Influence 
over  Contractors  (FOCI). 

Allowable  Costs  and  Fixed-fee  (Support 
Contracts). 

Workmanship  and  Materials  

Consultant  or  Other  Comparable  Em- 
ployment Services  of  Contractor  Em- 
ployees. 


Assignment 


Permits  or  Licenses 


Notice  of  Latwr  Disputes 
Priorities  and  Allocations 


Controls  in  the  National  Interest  (Unclas- 
sified Contracts  with  Educational  Insti- 
tutions). 

Preventing  Conflicts  of  Interest  in  Univer- 
sity Research. 

Statement  of  Work  (Management  and 
Operating  Contracts). 

Key  Personnel  


Other  Government  Contractors 


Comments 


970.5204-22  is  redesignated  as 
970.5244-1.  Paragraph  (a)  is  revised 
to  provide  for  two  alternative  methods 
which  may  be  used  by  the  contracting 
officer  for  conducting  periodic  apprais- 
als of  the  contractor's  purchasing  func- 
tion. The  clause  is  also  amended  to 
add  paragraph  (x),  which  incorporates 
certain  coverage  from  970.5204-44, 
which  is  proposed  for  removal  in  this 
rule.  Amended  coverage  addresses 
subcontract  flowdown  requirements 
which  are  not  otherwise  required  by 
the  terms  and  conditions  of  the  prime 
contract. 

970.5204-21  is  redesignated  as 
970.5245-1.  Amended  to  convert  the 
"Notes"  to  "Altemates  " 

Section  Is  removed  in  favor  of  existing 
FAR  coverage  (FAR  52.225-5). 

Section  is  removed.  The  prescription  for 
modified  text  of  FAR  clause  52.229-10 
is  located  at  new  970.2904-1  (a). 

Section  is  removed  in  favor  of  existing 
DEAR  coverage  (DEAR  952.204-72). 

Section  Is  removed  in  favor  of  existing 
DEAR  coverage  (DEAR  952.250-70). 

Section  is  removed  in  favor  of  existing 
FAR  coverage.  (FAR  52.209-6). 


Section  is  removed  In  favor  of  existing 
DEAR  coverage  (DEAR  952.250-70). 

Section  is  removed  in  favor  of  existing 

DEAR  coverage  (DEAR  952.204-73). 
Section  is  removed  as  obsolete  

Section  is  removed  in  favor  of  existing 
FAR  coverage  (FAR  52.211-5). 

Section  is  removed  pursuant  to  changes 
proposed  to  970.2272  (redesignated 
as  970.0371)  and  970.5204-12  (redes- 
ignated as  970.5203-3). 

Section  is  removed  in  favor  of  existing 
FAR  coverage  (FAR  52.232-23  and 
52.232-24). 

Section  is  removed  and  the  substance  of 
the  clause  incorporated  into  new  para- 
graph (d)  of  the  clause  at  970.5204-78 
(redesignated  as  970.5204-2). 

Section  is  removed  in  favor  of  existing 
FAR  coverage  (FAR  52.222-1). 

Section  is  removed  in  favor  of  existing 
DEAR  coverage  (DEAR  952.211-71). 

Section  is  removed  in  favor  of  existing 
DEAR  coverage  (see  DEAR 
970  5204-78,  redesignated  as 
970.5204-2  in  this  rule). 

Section  is  removed  as  obsolete  

Section  Is  removed  as  obsolete  


Section  is  removed  pursuant  to  the  con- 
solidation of  the  clauses  at  952.235- 
70  and  970.5204-42  into  a  single 
clause,  as  proposed  in  this  rule. 

Section  is  removed  in  favor  of  existing 
FAR  coverage  (FAR  52.236-6);  see 
proposed  new  subsection  970.3605-1 


• 
• 

• 
• 
• 


• 
• 
• 
• 


• 
• 
• 

• 

• 
• 
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New  citation 


N/A 


Part  970  Rewrite— Continued 


N/A 

970.5204-45  

N/A 

970.5204-52  

N/A 

970.5204-53  

952.203-70 

970  5204-59 

N/A 

970.5204-71  

N/A 

970.5204-72  

N/  

N/A 

A970.5204-73  

970.5204-74 

Current  citation 


970.5204-44 


Title 


Flowdown  of  Contract  Requirements  to 
Subcontracts. 


Termination  

Foreign  Travel 

Contractor  Employee  Travel  Discounts  ... 

Whistleblower  Protection  for  Contractor 

Employees. 
Patent  Rights-nonprofit  Management  and 

Operating  Contractors. 

Patent  RIgfits-profit-makIng  Management 
and  Operating  Contractors. 


Notice  Regarding  Options 


Option  to  Extend  tfie  Term  of  ttie  Con- 
tract. 


Remarks 


Comments 


Section  is  removed  as  unnecessary  Cer- 
tain portions  of  the  coverage  in  this 
section  are  incorporated  into 
970.5204-22,  redesignated  as 
970.5244-1  in  this  mie 

Section  Is  removed  In  favor  of  existing  • 

FAR  coverage  (FAR  52.249-6) 

Section  is  removed  in  favor  of  existir>g  • 

DEAR  coverage  (DEAR  952.247-70) 

Section  is  removed  in  favor  of  existing  !         • 
DEAR  coverage  (DEAR  952.251-70). 

Section  970.5204-59  is  redesignated  as  • 

952.203-70. 

Section  Is  removed  pursuant  to  amend-  • 

ments  to  927.303  and  952.227-1 1  pro- 
posed in  this  rule 

Section  is  removed  pursuant  to  amend- 
ments to  927.303  and  952.227-13  pro- 
posed in  this  rule. 

Section  is  removed  in  favor  of  existing  • 

FAR  coverage  (FAR  52.217-9). 

Section  Is  removed  in  favor  of  existing  • 

FAR  coverage  (FAR  52.217-9). 


ni.  Public  Comments 

The  amendments  proposed  in  this 
rulemaking  constitute  primarily 
technical  and  conforming  changes 
resulting  from  the  reorganization  of  Part 
970  and  the  elimination  of  coverage 
determined  to  be  obsolete  or 
imnecessarily  duplicative  of  other 
governing  regulations.  Because  these 
amendments  involve  extensive  changes 
to  the  composition  of  the  existing 
regulation,  Part  970  is  being 
republished,  in  its  entirety,  for  the 
convenience  of  the  reader.  This  rule  also 
proposes  to  amend  the  text  of  several 
clauses  and  add  material  in  order  to 
ensure  that  uniform  DOE  policies  and 
procedures  are  prescribed  for  certain 
issues.  Interested  persons  are  invited  to 
submit  comments  regarding  the 
proposed  reorganization  and  numbering 
system  for  Part  970.  Comments  are  also 
solicited  regarding  those  amendments 
described  in  Section  II.,  Section  by 
Section  Analysis,  paragraphs  1.  through 
25.,  and  to  those  amendments  addressed 
in  the  table  contained  in  paragraph  26., 
which  are  marked  with  a  "•" 

Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection  in  the 
DOE  Reading  Room.  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  All  wrritten  comments 
received  by  the  date  indicated  in  the 
"DATES"  section  of  this  notice  and  all 


other  relevant  information  in  the  record 
will  be  carefully  assessed  and  fully 
considered  prior  to  publication  of  the 
final  rule.  Any  information  considered 
to  be  confidential  must  be  so  identified 
and  submitted  in  writing,  one  copy 
only.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
our  determination  (See  10  CFR  1004.11). 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (0MB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 


Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a). 
section  3(b)  of  ExecutiveOrder  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  The  Department  of  Energy  has 
completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law.  the  proposed  regulation  meets 
the  relevant  standards  of  Executive 
Order  12988. 
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have  significant 
substantial  number 
Today's  propose  d 
Department's 
provisions  and 
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D.  Review  Undqr 
Reduction  Act 
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tory  Flexibility  Act.  5 
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Paperwork 
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E.  Review  VndSf 
Environmental 


fortiation  or  recordkeeping 

imposed  b^  this 
Accordingly,  no  0MB 
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Redaction  Act  (44  U.S.C. 
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ive  significant  impact  on 
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Therefore,  this  proposed 
an  environmental 
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environment. 
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pui  suant 
F.  Review  Undt  r  Executive  Order  12612 


Oiiier  12612  (52  FR  41685, 
7)  requires  that 
Bs,  legislation,  and  any 
ns  be  reviewed  for  any 
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his  proposed  rule,  when 
revise  certain  policy  and 
rec  uirements.  States  which 


contract  with  DOE  will  be  subject  to  this 
rule.  However.  DOE  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of  the 
States. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  state,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more.  This 
rulemaking  affects  private  sector 
entities,  and  the  impact  is  less  than 
$100  million. 

H.  flevjew  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rul&or  policy  that  may  affect 
family  well-being.  Today's  proposal 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly.  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

List  of  Subjects  in  48  CFR  Parts  901, 
902, 903, 904.  909,  911, 915, 917, 922, 
923,  927,  941.  942,  947,  952  and  970. 

Government  procurement. 

Issued  in  Washington,  D.C.  on  February  15, 
2000. 

Richard  H.  Hopf. 

Director.  Office  of  Procurement  and 
Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

1 .  The  authority  citations  for  parts 
901,  902. 903. 904. 909. 911. 915. 917. 
922, 923, 941,  942.  947  and  952 
continue  to  read  as  follows: 

Authority:  42  U.S.C.  7254:  40  U.S.C. 
486(c). 

PART  901— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

901.105    [Amended] 

2.  Section  901.105  is  amended  in  the 
second  sentence  by  revising  "(see  48 
CFR  (DEAR)  970.5204-76)"  to  read 
"(see  48  CFR  970.5215-2)",  and  revising 
"(see  48  CFR  (DEAR)  970.5204-2)"  to 
read  "(see  48  CFR  970.5223-1)." 


PART  902— DEFINITIONS  OF  WORDS 
AND  TERMS 

3.  Section  902.200  is  revised  to  read 
as  follows: 

902.200    Definitions  clause. 

As  prescribed  by  48  CFR  subpart  2.2, 
insert  the  clause  at  48  CFR  52.202-1, 
Definitions,  but  modify  the  clause  to 
limit  the  definition  at  paragraph  (a)  to 
encompass  only  the  Secretary.  Deputy 
Secretary,  or  Under  Secretary  of  the 
Department  of  Energy,  and  the 
Chairman.  Federal  Energy  Regulatory 
Commission.  The  contracting  officer 
shall  also  add  a  paragraph  at  the  end  of 
the  clause  that  defines  "DOE"  as 
meaning  the  United  States  Department 
of  Energy  and  "FERC"  as  meaning  the 
Federal  Energy  Regulatory  Commission. 
Additional  definitions  may  be  included, 
provided  they  are  consistent  with  the 
clause,  the  Federal  Acquisition 
Regulation  and  this  Department  of 
Energy  Acquisition  Regulation. 

PART  903— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

4.  Subpart  903.9  is  added  to  read  as 
follows: 

Subpart  903.9— WhistJeblower  Protection 
for  Contractor  Employees 

Sec. 

903.901  Scope. 

903.902  Definition. 

903.903  Applicability 

903.970  Remedies 

903.971  Contract  clause. 


Subpart  903.9— Whistleblower 
Protection  for  Contractor  Employees 

903.901     Scope. 

This  subpart  implements  the  DOE 
Contractor  Employee  Protection 
Program  as  set  forth  at  10  CFR  part  708. 
Part  708  establishes  criteria  and 
procedures  for  the  investigation, 
hearing,  and  review  of  allegations  from 
DOE  contractor  employees  of  employer 
reprisal  resulting  from  employee 
disclosure  of  information  to  DOE,  to 
members  of  Congress,  or  to  the 
contractor;  employee  participation  in 
proceedings  before  Congress  or  pursuant 
to  this  rule;  or  employee  refusal  to 
engage  in  illegal  or  dangerous  activities, 
when  such  disclosure,  participation,,  or 
refusal  pertains  to  employer  practices 
which  the  employee  believes  to  be 
unsafe;  to  violate  laws,  rules,  or 
regulations;  or  to  involve  fraud, 
mismanagement,  waste,  or  abuse. 

903.902    Definition. 

Contractor,  as  used  in  this  subject,  has 
the  meaning  contained  in  10  CFR  708.2 
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903.903    Applicability. 

10  CFR  part  708  is  applicable  to 
complaints  of  retaliation  filed  by 
employees  of  contractors,  and 
subcontractors,  performing  work  on 
behalf  of  DOE  directly  related  to  DOE- 
owned  or  leased  facilities,  if  the 
complaint  stems  from  a  disclosure, 
participation,  or  refusal  described  in  10 
CFR  708.5. 

903.970  Remedies. 

(a)  Contractors  found  to  have 
retaliated  against  an  employee  in 
reprised  for  such  disclosure, 
participation  or  refusal  are  required  to 
provide  relief  in  accordance  with 
decisions  issued  under  10  CFR  part  708. 

(b)  10  CFR  part  708  provides  that  for 
the  purposes  of  the  Contract  Disputes 
Act  (41  U.S.C.  605  and  606),  a  final 
decision  issued  pursuant  to  10  CFR  part 
708  shall  not  be  considered  to  be  a 
claim  by  the  Government  against  a 
contractor  or  a  decision  by  the 
contracting  officer  subject  to  appeal. 
However,  a  contractor's  disagreement 
and  refusal  to  comply  with  a  final 
decision  could  result  in  a  contracting 
officer's  decision  to  disallow  certain 
costs  or  to  terminate  the  contract  for 
default.  In  such  case,  the  contractor 
could  file  a  claim  under  the  Disputes 
clause  of  the  contract  regarding  the 
disallowance  of  cost  or  the  termination 
of  the  contract. 

903.971  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  952.203-70,  Whistleblower 
Protection  for  Contractor  Employees,  in 
management  and  operating  contracts. 

PART  904— ADMINISTRATIVE 
MATTERS 

5.  Subpart  904.72  is  added  as  follows: 

Subpart  904.72— Public  Affairs 

Sec. 

904.7200  Purpose. 

904.7201  Contract  clause. 

904.7200  Purpose. 

It  is  the  policy  of  the  Department  of 
Energy  to  provide  to  the  public  and  the 
news  media,  accurate  and  timely 
unclassified  information  on 
Departmental  policies,  programs,  and 
activities.  The  Department's  contractors 
share  the  responsibility  for  releasing 
unclassified  information  related  to 
efforts  under  their  contracts  and  must 
coordinate  the  release  of  unclassified 
information  with  the  cognizant 
contracting  officer  and  appropriate  DOE 
Public  Affairs  personnel. 

904.7201  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  952.204-75  in  solicitations  and 


contracts  that  require  the  -contractor  to 
release  unclassified  information  related 
to  efforts  under  its  contract  regarding 
DOE  policies,  programs,  and  activities. 

PART  909— CONTRACTOR 
QUALIFICATIONS 

6.  Subsection  909.104-1  is  amended 
by  revising  "48  CFR  970.5204-57"  to 
read  "48  CFR  970.5223-3." 

PART  911— DESCRIBING  AGENCY 
NEEDS 

7.  Section  911.604  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

91 1 .604    Solicitation  provision  and 
contract  clause. 

***** 

(d)  The  contracting  officer  shall  insert 
the  provision  at  952.211-70,  Priorities 
and  Allocations  (Domestic  Energy 
Supplies),  with  its  Alternate  I,  in 
solicitations  that  may  result  in  the 
placement  of  rated  orders  for  authorized 
energy  programs,  and  in  all  management 
and  operating  contracts. 

(e)  "The  contracting  officer  shall  insert 
the  clause  at  952.211-71,  Priorities  and 
Allocations  (Domestic  Energy  Supplies), 
with  its  Alternate  I,  if  it  is  believed  the 
contract  involves  a  program  the  purpose 
of  which  is  to  maximize  domestic 
energy  supplies,  and  in  all  management 
and  operating  contracts. 

PART  915— CONTRACTING  BY 
NEGOTIATION 

8.  Subsection  915.408-70  is  added  to 
read  as  follows: 

915.408-70    Solicitation  provision  and 
contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  952.215-70,  Key 
Personnel,  in  contracts  under  which 
performance  is  largely  dependent  on  the 
expertise  of  specific  key  personnel. 

PART  917— SPECIAL  CONTRACTING 
METHODS 

9.  Section  917.600  is  revised  to  read 
as  follows: 

917.600    Scope  of  subpart. 

(a)  This  subpart  implements  48  CFR 
subpart  17.6,  Management  and 
Operating  Contracts.  Departmental 
policies,  procedures,  provisions  and 
clauses  to  be  used  in  the  award  and 
administration  of  management  and 
operating  contracts  that  either 
implement  or  supplement  the  Federal 
Acquisition  Regulation  and  parts  901 
through  952  of  this  Chapter  are 
contained  in  48  CFR  part  970. 


(b)  The  requirements  of  this  subpart 
apply  to  any  Department  of  Energy 
management  and  operating  contract, 
including  performance-based 
management  contracts  as  defined  in  48 
CFR  917.601.  References  in  this  Subpart 
to  "management  and  operating 
contracts"  include  performance-based 
management  contracts. 

10.  Section  917.601  is  amended  by 
revising  the  definition  of  performance- 
based  contracting  as  follows: 

917.601  Definitions. 
Performance-based  contracting  has 

the  meaning  contained  in  48  CFR 
37.101. 

*        *         *         *         *  , 

11.  Section  917.602  is  revised  to  read 
as  follows: 

917.602  Policy. 

(a)  The  use  of  a  management  and 
operating  contract  must  be  authorized 
by  the  Secretary',  Deputy  Secretary'  or 
Under  Secretary. 

(b)  It  is  the  policy  of  the  Department 
of  Energy  to  provide  for  full  and  open 
competition  in  the  award  of 
management  and  operating  contracts, 
including  performance-based 
management  contracts. 

(c)  A  management  and  operating 
contract  may  be  awarded  or  extended  at 
the  completion  of  its  term  without 
providing  for  full  and  open  competition 
only  when  such  award  or  extension  is 
justified  under  one  of  the  statutory 
authorities  identified  in  48  CFR  6^302 
and  only  when  authorized  by  the  Head 
of  the  Agency.  Documentation  and 
processing  requirements  for 
justifications  for  the  use  of  other  that 
full  and  open  competition  shall  be 
accomplished  in  accordance  with 
internal  agency  procedures 

91 7.604  and  91 7.605    [Removed] 

12.  Sections  917.604  and  917.605  are 
removed. 

PART  922— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITION 

922.71     [Removed] 

13.  Subpart  922.71  is  removed. 

PART  923— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY  AND  DRUG-FREE 
WORKPLACE 

923.570-2    [Amended] 

14.  Subsection  923.570-2  is  amended 
in  paragraph  (a)  by  revising  "48  CFR 
970.5204-57"  to  read  "48  CFR 
970.5223-3  ";  and  in  paragraph  (b)  by 
revising  •970.5204-58"  to  read  "48  CFR 
970.5223-4." 
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923.570-3    [Amen^] 

15.  Subsection 
in  paragraph  (a] 
58"  to  read  "48 
in  paragraph 
"970.5204-57"  tc 


(b){; ) 


923.570-3  is  amended 
revising  '970.5204- 

970.5223-4",  and 
by  revising 
read  "970.5223-3." 


Iv 


PART  927— PATf  MTS,  DATA,  AND 
COPYRIGHTS 


16.  The 
continues  to  read 


author^y  citation  for  part  927 
as  follows: 


&14( 


lt8( 


Authority:  Sec 

Energy  Organizatioi  i 
U.S.Q  7254):  Sec 
Act  of  1954,  a.s 
Federal  Nonnucleai 
Development  Act 
5908);  Atomic  Ener| 
amended.  Sec.  152 
Department  of 
Military  Applicatiohs 
Authorization  Act 
3131(a),  (42  U.S.C 


of  the  Department  of 
Act,  Pub.  L.  95-91  (42 
of  the  Atomic  Energ\- 
amended  (42  U.S.C.  2168); ' 
Energy  Research  and 
1974,  Sec.  9  (42  U.S.C. 
y  Act  of  1954,  as 
42  U.S.C.  2182); 
Eneity  National  Security  and 
of  Nuclear  Energy 
1987,  as  amended,  Sec. 
'261a.). 


(f: 


17.  Section  927 
revising  paragrap  i 


927.30    Contract  c  lauses. 


i(  ns  ■ 


res  jarch, 


(a)  In  solicitat 
experimental 
or  demonstration 
27.304-3  regardi 
construction  wor|c 
services),  and  all 
operating  contracts 
officer  shall 
clauses: 

(1)  Insert  the  clbuse 
952.227-11,  Pate  It 
Contractor  (Short  Form) 
which  the  contra  :tor 
business  or  nonp  ofit 
defined  at  48  CFI , 
the  work  of  the 
Exceptional 
Determination  by 
with  nonprofit  eqtities 
management  and 
laboratories  and 
the  contracting  o 
clause  with  its  Alternate 

(2)  Insert  the 
952.227-13.  Pateht 
by  the  Governme 
other  than  those 
(a)(1)  of  this  section 
profit-making  en\  ities 
management  and 
laboratories  and 
the  contracting  officer 
clause  with  its  A 


927.402-1     [Amer^led] 

18.  Subsection 
in  paragraph  (b) 
970.2705)"  to  rea|d 
970.2704)",  and 
82"  to  read  "48 


Federal  Register /Vol.  65,  No.  49 /Monday,  March  13,  2000  /  Proposed  Rules 


303  is  amended  by 
(a)  to  read  as  follows: 


and  contracts  for 
,  developmental, 
work  (but  see  48  CFR 
1  ig  contracts  for 

or  architect-engineer 
management  and 
the  contracting 
include  the  following 

at  48  CFR 
Rights  by  the 

in  contracts  in 
is  a  domestic  small 
organization  as 
27.301,  except  where 
c(  intract  is  subject  to  an 
Circumstances 

DOE.  In  contracts 

for  the 
operation  of  DOE 
roduction  facilities, 
ficer  shall  insert  the 
I. 
at  48  CFR 
Rights  Acquisition 
It,  in  all  contracts 
lescribed  in  paragraph 
.  In  contracts  with 
for  the 
operation  of  DOE 
(roduction  facilities, 
shall  insert  the 
ternate  I. 


c,  juse  1 


927.402-1  is  amended 
y  revising  "(see 

"(see  48  CFR 
V  revising  "970.5204- 
970.5227-1." 


CFR 


927.404    [Amended] 

19.  Section  927.404  is  amended  in 
paragraph  (g)(4)  by  revising  "970.5204— 
82"  to  read  "48  CFR  970.5227-2." 

20.  Section  927.409  is  amended  in 
paragraph  (a)(2){vi)  by  revising  "(See 
970.2705)"  to  read  "(see  48  CFR 
970.2704)." 

PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

935.070    [Removed] 

21.  Section  935.070  is  removed. 

PART  941— ACQUISITION  OF  UTILITY 
SERVICES 

22.  Subsection  941.201-71  is 
amended  by  revising  "48  CFR 
970.0803"  to  read  "48  CFR  970.4102- 


PART  942— CONTRACT 
ADMINISTRATION 

23.  Subpart  942.2  is  added  as  follows: 

Subpart  942.2— Contract 
Administration  Services 


9427.2-1 
Services. 


Contract  Administration 


942.270-1     Contracting  officer's 
representatives. 

In  accordance  with  internal  agency 
procedures,  a  contracting  officer  may 
designate  other  qualified  personnel  to 
be  the  Contracting  Officer's 
Representative  (COR)  for  the  purpose  of 
performing  certain  technical  functions 
in  administering  a  contract.  These 
functions  include,  but  are  not  limited  to, 
technical  monitoring,  inspection, 
approval  of  shop  drawings,  testing,  and 
approval  of  samples.  The  COR  acts 
solely  as  a  technical  representative  of 
the  contracting  officer  and  is  not 
authorized  to  perform  any  function  that 
results  in  a  change  in  the  scope,  price, 
terms  or  conditions  of  the  contract.  COR 
designations  must  be  made  in  writing  by 
the  contracting  officer,  and  shall 
identify  the  responsibilities  and 
limitations  of  the  designation.  A  copy  of 
the  COR  designation  must  be  furnished 
to  the  contractor  and  the  contract 
administration  office. 

942.270-2    Contract  clause. 

The  clause  at  952.242-70  may  be 
inserted  in  solicitations  and  contracts 
when  a  designated  Contracting  Officer's 
Representative  will  issue  technical 
direction  to  the  contractor  under  the 
contract. 

PART  947— TRANSPORTATION 

24.  Subpart  947.70  is  added  to  read  as 
follows: 


Subpart  947.70 — Foreign  Travel 

Sec. 

947.7000  Definition. 

947.7001  Policy. 

947.7002  Contract  clause. 

947.70 — Foreign  Travel 

947.7000  Definition. 

Foreign  travel,  for  purposes  of  this 
subpart,  means  any  travel  outside  of 
Canada,  Mexico  and  the  United  States 
and  its  territories  and  possessions. 

947.7001  Policy. 

Prior  approval  of  the  contracting 
officer  is  required  by  the  contractor 
when  foreign  travel  by  contractor 
personnel  will  be  charged  directly  to  a 
DOE  contract.  Such  approval  shall  be 
required  for  each  separate  trip 
regardless  of  whether  funds  for  such 
travel  are  contained  in  an  approved 
budget. 

947.7002  Contract  clause. 

When  foreign  travel  may  be  required 
under  the  contract,  the  contracting 
officer  shall  insert  the  clause  at  48  CFR 
952.247-70,  Foreign  Travel. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

25.  Section  952.203-70  is  added  to 
read  as  follows: 

952.203-70    Whistleblower  protection  for 
contractor  employees. 

As  prescribed  in  48  CFR  903.971. 
insert  the  following  clause: 

Whistleblower  Protection  for  Contractor 
Employees  (Month  and  Year  TBE) 

(a)  The  contractor  shall  comply  with  the 
requirements  of  "DOE  Contractor  Employee 
Protection  Program"  at  10  CFR  part  708  for 
work  performed  on  behalf  of  DOE  directly 
related  to  activities  at  DOE-owned  or  -leased 
sites. 

(b)  The  contractor  shall  insert  or  have 
inserted  the  substance  of  this  clause, 
including  this  paragraph  (b),  in  subcontracts 
at  all  tiers,  for  subcontracts  involving  work 
performed  on  behalf  of  DOE  directly  related 
to  activities  at  DOE-owned  or  -leased  sites. 

(End  of  Clause) 

26.  Section  952.204-75  is  added  as 
follows: 

952.204-75    Public  affairs. 

As  prescribed  in  48  CFR  904.7201, 
insert  the  following  clause. 
Public  Affairs  (Month  and  Year  TBE) 

(a)  The  Contractor  must  cooperate  with  the 
Department  in  releasing  unclassified 
information  to  the  public  and  news  media 
regarding  DOE  policies,  programs,  and 
activities  relating  its  effort  under  the 
contract.  The  responsibilities  under  this 
clause  must  be  accomplished  through 
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coordination  with  the  Contracting  Officer 
and  appropriate  DOE  public  affairs 
personnel. 

(b)  The  Contractor  is  responsible  for  the 
development,  planning,  and  coordination  of 
proactive  approaches  for  the  timely 
dissemination  of  unclassified  information 
regarding  DOE  activities  onsite  and  offsite, 
including,  but  not  limited  to,  operations  and 
programs.  Proactive  public  affairs  programs 
may  utilize  a  variety  of  communication 
media,  including  public  workshops,  meetings 
or  hearings,  open  houses,  newsletters,  press 
releases,  conferences,  audio/visual 
presentations,  speeches,  forums,  tours,  and 
other  appropriate  stakeholder  interactions. 

(c)  The  Contractor's  internal  procedures 
must  ensure  that  all  releases  of  information 
to  the  public  and  news  media  are 
coordinated  through,  and  approved  by,  a 
management  official  at  an  appropriate  level 
within  the  Contractor's  organization. 

(d)  The  Contractor  must  comply  with 
established  DOE  procedures  for  obtaining 
advance  clearances  on  all  oral,  written,  and 
audio/visual  informational  material  prepared 
for  public  dissemination  or  use. 

(e)  Unless  prohibited  by  law,  the 
Contractor  must  notify  the  Contracting 
Officer  and  appropriate  DOE  public  affairs 
personnel  of  any  communications  or  contacts 
with  Members  of  Congress  relating  to  the 
effort  performed  under  the  contract. 

(0  The  Contractor  must  notify  the 
Contracting  Officer  and  appropriate  DOE 
public  affairs  personnel  of  any  activities  or 
situations  that  may  attract  regional  or 
national  news  media  attention  and  of  non- 
routine  inquiries  from  national  news  media 
relating  to  the  effort  performed  under  the 
contract. 

(g)  In  releases  of  information  to  the  public 
and  news  media,  the  Contractor  must  fully 
and  accurately  identify  the  Contractor's 
relationship  to  the  Department  and  fully  and 
accurately  credit  the  Department  for  its  role 
in  funding  programs  and  projects  resulting  in 
scientific,  technical,  and  other  achievements. 

27.  Section  952.215-70  is  added  as 
follows: 

952.215-70    Key  Personnel. 

As  prescribed  in  48  CFR  915.408- 
70(a),  the  contracting  officer  shall  insert 
the  following  clause: 
Key  Personnel  (Month  and  Year  TBE) 

(a)  The  personnel  listed  below  or 
elsewhere  in  this  contract  (Insert  cross- 
reference,  if  applicable]  are  considered 
essential  to  the  work  being  performed  under 
this  contract.  Before  removing,  replacing,  or 
diverting  any  of  the  listed  or  specified 
peisonnel,  the  Contractor  must:  (1)  Notify  the 
Contracting  Officer  reasonably  in  advance; 

(2)  submit  justification  (including  proposed 
substitutions)  in  sufficient  detail  to  permit 
evaluation  of  the  impact  on  this  contract:  and 

(3)  obtain  the  Contracting  Officer's  written 
approval. 

(b)  The  list  of  personnel  may,  with  the 
consent  of  the  contracting  parties,  be 
amended  from  time  to  time  during  the  course 
of  the  cojilract  to  add  or  delete  personnel. 

[Insert  List  of  Key  Personnel  unless  listed 
elsewhere  in  the  contract] 


(End  of  clause) 

952.222-70    [Removed] 

28.  Section  952.222-70  is  removed. 

952.223-71     [Removed] 

29.  Section  952.223-71  is  amended  by 
revising  "970.5204-2"  to  read  "48  CFR 
970.5223-1." 

30.  Section  952.227-11  is  amended  by 
revising  the  prescription  and  clause 
date,  and  adding  Alternate  I  as  follows; 

952.227-1 1     Patent  rights— retention  by  the 
contractor  (short  form). 

As  prescribed  in  48  CFR 
927.303(a)(1),  the  contracting  officer 
shall  insert  the  following  clause: 

Patent  Rights — Retention  by  the  Contractor 
(Short  Form)  (Month  and  Year  TBE) 
***** 

Alternate  I  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  927.303(a)(1).  replace 
paragraph  (e)(1)  with  the  following  paragraph 
(e)(1),  and  add  the  following  paragraphs  (m) 
and  (n): 

(e)(1)  The  contractor  may  request  the  right 
to  reserve  a  revocable,  nonexclusive,  royalty- 
free  license  throughout  the  world  in  each 
subject  invention  to  which  the  Government 
obtains  title,  except  if  the  contractor  fails  to 
disclose  the  invention  within  the  times 
specified  in  paragraph  (c)  of  this  clause. 
VVhen  DOE  approves  such  reservation,  the 
contractor's  license  will  extend  to  its 
domestic  subsidiaries  and  affiliates,  if  any, 
within  the  corporate  structure  of  which  the 
contractor  is  a  party  and  includes  the  right 
to  grant  sublicenses  of  the  same  scope  to  the 
extent  the  contractor  was  legally  obligated  to 
do  so  at  the  time  the  contract  was  awarded. 
The  license  is  transferable  only  with  the 
approval  of  DOE,  except  when  transferred  to 
the  successor  of  that  part  of  the  contractor's 
business  to  which  the  invention  pertains. 

(m)  Transfer  to  successor  contractor.  (1)  In 
the  event  of  termination  or  expiration  of  this 
contract,  the  contractor  shall  transfer  any 
unexpended  balance  of  income  received 
relating  to  intellectual  property,  in 
accordance  with  instructions  from  the 
contracting  officer,  to  a  successor  contractor, 
or  in  the  absence  of  a  successor  contractor, 
to  such  other  entity  as  designated  by  the 
contracting  officer.  The  contractor  shall  also 
transfer  title,  as  one  package,  in  all  patents 
and  patent  applications,  license  agreements, 
accounts  containing  royally  revenues  from 
such  license  agreements,  including  equity 
positions  in  third-party  entities,  and  other 
intellectual  property  tfiat  arose  under  the 
performance  of  this  contract,  to  the  successor 
contractor  or  to  the  Government,  as  directed 
by  the  contracting  officer.  (2)  The 
Government  agrees  that  the  recipient  of  such 
title  shall  assume  any  remaining  obligations 
and  liabilities  in  connection  with  the  patents 
and  patent  applications. 

(n)  Facilities  license.  In  addition  to  the 
rights  of  the  parties  with  respect  to 
inventions  or  discoveries  conceived  or  first 
actually  reduced  to  practice  in  the  course  of 
or  under  this  contract,  the  contractor  agrees 
to  and  does  hereby  grant  to  the  Government 


an  irrevocable,  nonexclusive,  paid-up  license 
in  and  to  any  inventions  or  discoveries 
regardless  of  when  conceived  or  actually 
reduced  to  practice  or  acquired  by  the 
contractor  at  any  time  through  completion  of 
this  contract  and  which  are  incorporated  or 
embodied  in  the  construction  of  the  facility 
or  which  are  utilized  in  the  operation  of  the 
facility  or  which  cover  articles,  materials,  or 
products  manufactured  at  the  facility  (1)  to 
practice  or  have  practiced  by  or  for  the 
Government  at  the  facility,  and  (2)  to  transfer 
such  license  with  the  transfer  of  ^at  facility. 
The  ai;ceptance  or  exercise  by  the 
Government  of  these  rights  shall  not  prevent 
the  Government  at  any  time  from  contesting 
the  enforceability,  validity  or  scope  of,  or 
title  to,  any  rights  or  patents  herein  licensed. 

31.  Section  952.227-13  is  amended  by 
revising  the  prescription  and  clause 
date,  and  adding  Alternate  I  as  follows: 

952.227-1 3    Patent  rights — acquisition  by 
the  Government. 

As  prescribed  in  48  CFR 
927.303(a)(2),  the  contracting  officer 
shall  insert  the  following  clause: 

Patent  Rights — Acquisition  by  the 
Govenunent  (Month  and  Year  TBE) 

***** 

Alternate  1  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  927.303(a)(2).  add  the 
following  paragraphs  (j)  and  (k): 

(j)  Transfer  to  successor  contractor.  (1)  In 
the  event  of  termination  or  expiration  of  this 
contract,  the  contractor  shall  transfer  any 
unexpended  balance  of  income  received 
relating  to  intellectual  property,  in 
accordance  with  instructions  from  the 
contracting  officer,  to  a  successor  contractor, 
or  in  the  absence  of  a  successor  contractor, 
to  such  other  entity  as  designated  by  the 
contracting  officer.  The  contractor  shall  also 
transfer  title,  as  one  package,  in  all  patents 
and  patent  applications,  license  agreements, 
accounts  containing  royalty  revenues  from 
such  license  agreements,  including  equity 
positions  in  third-party  entities,  and  other 
intellectual  property  that  arose  under  the 
performance  of  this  contract,  to  the  successor 
contractor  or  to  the  Government,  as  directed 
bv  the  contracting  officer. 

(2)  The  Government  agrees  that  the 
recipient  of  such  title  shall  assume  any 
remaining  obligations  and  liabilities  in 
connection  with  the  patents  and  patent 
applications. 

(k)  Facilities  License.  In  addition  to  the 
rights  of  the  parties  with  respect  to 
inventions  or  discoveries  conceived  or  first 
actually  reduced  to  practice  in  the  course  of 
or  under  this  contract,  the  contractor  agrees 
to  and  does  hereby  grant  to  the  Government 
an  irrevocable,  nonexclusive,  paid-up  license 
in  and  to  any  inventions  or  discoveries 
regardless  of  when  conceived  or  actually 
reduced  to  practice  or  acquired  by  the 
contractor  at  any  time  through  completion  of 
this  contract  and  which  are  incorporated  or 
embodied  in  the  construction  of  the  facility 
or  which  are  utilized  in  the  operation  of  the 
facility  or  which  cover  articles,  materials,  or 
products  manufactured  at  the  facility  (1)  to 
practice  or  have  practiced  by  or  for  the 
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Government  at  the 
such  license  with  tfie 
The  acceptance  or 
Government  of  theie 
the  Government  at 
the  enforceability, 
title  to,  any  rights 

32.  Section  95 
follows: 


acility,  and  (2)  to  transfer 
transfer  of  that  facility. 

ixercise  by  the 
rights  shall  not  prevent 

iny  time  from  contesting 

'alidity  or  scope  of,  or 
patents  herein  licensed. 

.242-70  is  added  as 


c  r 


952.242-70    Tech  ileal  Direction 

As  prescribed  in  48  CFR  942.270-2,  insert 
the  foUowinf  claus  s. 

Technical  Directioi  i  (Month  and  Year  TBE) 


DCE 
I  (CC  R) 


(a)  Performance 
contract  shall  be  s 
direction  of  the 
Representative 
direction"  is  defined 
limitation: 

(1)  Providing 
that  redirects 
emphasis  between 
require  pursuit  of 
in  details,  or 
the  contractual 

(2)  Providing  wr 
contractor  that 
drawings,  specificaki 
portions  of  the  woi  c 

(3)  Reviewing  an 
contract,  approvinj 
drawings,  specifica  t 
information  to  be 
to  the  Government 

(b)  The  contractc  r 
the  written  COR 
contracting  officer 
of  the  COR's  au 
contracting  officer. 

(c)  Technical  d 
scope  of  work  state  1 
COR  does  not  have 
not,  issue  any  tech 

(1)  Constitutes  ai 
work  outside  the 

(2)  Constitutes  a 
contract  clause  en 

(3)  In  any  manne  ■ 
decrease  in  the  to 
the  fee  (if  any),  or 
contract  performan 

(4)  Changes  any 
conditions  or 


f  the  work  under  this 
Inject  to  the  technical 
Contracting  Officer's 
The  term  "technical 
to  include,  without 


dirfcction  to  the  contractor 
contr  ict  effort,  shift  work 
.vork  areas  or  tasks, 
c  srtain  lines  of  inquiry,  fill 
othen  /isp  serve  to  accomplish 
Statement  of  Work. 

ten  information  to  the 
assists  in  interpreting 
ions,  or  technical 
description. 
i.  where  required  by  the 
,  technical  reports, 
ions,  and  technical 
(tlivered  by  the  contractor 


will  receive  a  copy  of 
ignation  from  the 
It  will  specify  the  extent 
tho  itv  to  act  on  behalf  of  the 


.  des 


ir#ction  must  be  within  the 
in  the  contract.  The 
the  authority  to,  and  may 
ical  direction  that: 
assignment  of  additional 
S^tement  of  Work; 

hange  as  defined  in  the 
titled  "Changes;" 

causes  an  increase  or 
estimated  contract  cost, 

time  required  for 
e; 

f  the  expressed  terms, 
speci  ications  of  the  contract; 


3t£l 


tie  \ 


r  r.e 


(5)  Interferes  wit 
perform  the  terms 
contract. 

(d)  All  technical 
in  writing  by  the 

(e)  The  contracto  ■ 
with  the  performa 
duly  issued  by  the 
prescribed  by  this 
authority  under  th( 
If.  in  the  opinion  o 
instruction  or  direc 
within  one  of  the  c 
through  (c)(5)  of  th 
must  not  proceed 
Contracting  Officer 
working  days  after 
instruction  or  direc  t 
Contracting  Officei 
accordingly.  Upon 


the  contractor's  right  to 
d  conditions  of  the 


i  n 


direction  shall  be  issued 
CPR. 

must  proceed  promptly 
of  technical  direction 
ZOR  in  the  manner 
lause  and  within  its 

provisions  of  this  clause. 

the  contractor,  any 

ion  by  the  COR  falls 

tegories  defined  in  (c)(1) 
s  clause,  the  contractor 

d  must  notify  the 
in  writing  within  five  (5) 
■eceipt  of  any  such 

ion  and  must  request  the 
to  modify  the  contract 
receiving  the  notification 


ai 


from  the  contractor,  the  Contracting  Officer 
must: 

(1)  Advise  the  contractor  in  writing  within 
thirty  (30)  days  after  receipt  of  the 
contractor's  letter  that  the  technical  direction 
is  within  the  scope  of  the  contract  effort  and 
does  not  constitute  a  change  under  the 
Changes  clause  of  the  contract;  or 

(2)  Advise  the  contractor  in  writing  within 
a  reasonable  time  that  the  Government  will 
issue  a  written  change  order. 

(f)  A  failure  of  the  contractor  and 
Contracting  Officer  either  to  agree  that  the 
technical  direction  is  within  the  scope  of  the 
contract  or  to  agree  upon  the  contract  action 
to  be  taken  with  respect  to  the  technical 
direction  will  be  subject  to  the  provisions  of 
the  clause  entitled  "Disputes." 
(End  of  Clause) 

33.  Section  952.247-70  is  amended  by 
revising  the  prescription  to  read  as 
follows: 

952.247-70    Foreign  travel. 

As  prescribed  in  48  CFR  947.7002, 
insert  the  following  clause: 


952.250-70    [Amended] 

34.  Section  952.250-70  is  amended  in 
paragraph  (h)  by  revising  "Audit  and 
records — Negotiation",  to  read 
"Accounts,  records,  and  inspection." 

35.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
Department  of  Energv  Organization  Act, 
Public  Law  95-91  (42  U.S.C.  7254). 

36.  Part  970  is  revised  to  read  as 
follows: 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

Sec. 

Subpart  970.01— Management  and 
Operating  Contract  Regulatory  System 

970.0100     Scope  of  part. 

970.0103     Publication  and  codification. 

Subpart  970.03 — Improper  Business 
Practices  and  Personal  Conflicts  of  Interest 

970.0309     Whistleblower  protection  of 

contractor  employees. 
970.0309-1     Applicability. 

970.0370  Management  controls  and 
improvements. 

970.0370-1     Policy. 
970.0370-2     Contract  clause. 

970.0371  Conduct  of  employees  of  DOE 
management  and  operating  contractors. 

970.0371-1     Scope  of  section. 

970.0371-2     Applicability. 

970.0371-3     Definition. 

970.0371-4     Gratuities. 

970.0371-5     Use  of  privileged  information. 

970.0371-6    Incompatibility  between  regular 

duties  and  private  interests. 
970.0371-7     Outside  employment  of 

contractor  employees. 
970.0371-8     Employee  disclosure 

concerning  other  employment  services. 


General. 

Responsibilities  of  contracting 


Access  to  and  ownership  of 


970.0371-9    Contract  clause. 

Subpart  970.04 — Administrative  Matters 

970.0404    Safeguarding  classified 

information. 
970.0404-1     Definitions. 
970.0404-2 
970.0404-3 

officers 
970.0404-4    Solicitation  provision  and 

contract  clauses. 
970.0407    Contractor  records  retention. 
970.0407-1     Applicability. 
970.0407-1-1     Alternate  retention 

schedules. 
970.0407-1-2 

records. 

970.0407-1-3     Contract  clause. 
970.0470    Department  of  Energy  directives. 
970.0470-1     General. 
970.0470-2    Contract  clause. 

Subpart  970.08 — Required  Sources  of 
Supplies  and  Services 

970.0801     Excess  personal  property. 

970.0801-1     Policy. 

970.0808    Acquisition  of  printing. 

970.0808-1     Scope  of  section. 

970.0808-2     Policy. 

970.0808-3     Contract  clause. 

Subpart  970.09 — Contractor  Qualifications 

970.0905     Organizational  conflicts  of 

interest. 
970.0970    Performance  guarantees. 
970.0970-1     Determination  of  responsibility. 
970.0970-2    Solicitation  provision. 

Subpart  970.11 — Describing  Agency  Needs 

970.1100     Policy. 

970.1100-1     Performance-based  contracting. 

970.1100-2     Additional  considerations. 

Subpart  970.15 — Contracting  by  Negotiation 

970.1504  Contract  pricing. 
970.1504-1  Price  analysis. 
970.1504-1-1     Fees  for  management  and 

operating  contracts. 
970.1504-1-2    Fee  policy. 
970.1504-1-3    Special  considerations: 

Laboratory  management  and  operation. 
970.1504-1—4    Types  of  contracts  and  fee 

arrangements. 
970.1504-1-5    General  considerations  and 

techniques  for  determining  fixed  fees. 
970.1504-1-6    Calculating  fixed  fee. 
970.1504-1-7     Fee  base. 
970.1504-1-8     Special  equipment 

purchases. 
970.1504-1-9    Special  considerations:  Cost- 
plus-award-fee. 
970.1504-1-10    Special  considerations:  Fee 

limitations. 
970.1504-1-11     Documentation. 
970.1504-2     Price  negotiation. 
970.1504-3    Documentation. 
970.1504-3-1     Cost  or  pricing  data. 
970.1504—4    Special  cost  or  pricing  areas. 
970.1504-4-1     Make-or-Buy  Plans. 
970.1504-4-2     Policy. 
970.1504-4-3     Requirements. 
970.1504-5    Solicitation  provision  contract 

clauses. 

Subpart  970.17— Special  Contracting 
Methods 

970.1706    Management  and  operating 
contracts. 
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970.1706-1    Award,  renewal,  and  extension. 
970.1706-2     Contract  clause. 

Subpart  970.19— Small,  Small 
Disadvantaged  and  Women-Owned  Small 
Business  Concerns 

970.1907    Subcontracting  with  Small 

Business,  Small  Disadvantaged  Business 
and  Woman-owned  Small  Business 
Concerns. 

970.1907-1    Subcontracting  plan 
requirements. 

Subpart  970.22— Application  of  Labor 
Policies 

970.2200  Scope  of  subpart. 

970.2201  Basic  labor  policies. 
970.2201-1     Labor  relations. 
970.2201-1-1     General. 
970.2201-1-2    Policies. 
970.2201-1-3    Contract  clause. 
970.2201-2    Overtime  management. 
970.2201-2-1     Policy. 
970.2201-2-2    Contract  clause. 
970.2204     Labor  standards  for  contracts 

involving  construction. 

970.2204-1     Statutory  and  regulatory 
requirements. 

970.2204-1-1    Administrative  controls  and 
criteria  for  application  of  the  Davis- 
Bacon  Act  in  operational  or  maintenance 
activities. 

970.2208    Equal  emp4oyment  opportunity. 

970.2210    Sewice  Contract  Act. 

970.2270    Unemployment  compensation. 

Subpart  970.23 — Environmental, 
Conservation,  and  Occupational  Safety 
Programs 

970.2303  Hazardous  materials 
identification  and  material  safety. 

970.2303-1     General. 
970.2303-2    Contract  clauses. 

970.2304  Use  of  recovered/recycled 
materials. 

970.2304-1     General. 
970.2304-2     Contract  clause. 

970.2305  Workplace  substance  abuse 
programs — management  and  operating 
contracts. 

970.2305-1     General. 
970.2305-2    Applicability. 
970.2305-3    Definitions. 
970.2305-4    Solicitation  provision  and 
contract  clause. 

970.2306  Suspension  of  payments, 
termination  of  contract,  and  debarment 
and  suspension  actions. 

Subpart  970.26 — Other  Socioeconomic 
Programs 

970.2670  Implementation  of  section  3021  of 
the  Energy  Policy  Act  of  1992. 

970.2670-1     Requirements. 

970.2671  Diversity. 
970.2671-1  Policy. 
970.2671-2    Contract  clause. 

970.2672  Implementation  of  section  3161  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993. 

970.2672-1     Policy. 
970.2672-2    Requirements. 
970.2672-3     Contract  clause. 

970.2673  Regional  partnerships. 
970.2673-1     Policy. 
970.2673-2    Contract  clause. 


Subpart  970.27— Patents,  Data,  and 
Copyrights 

970.2701    General. 
970.2701-1     Applicability. 

970.2703  Patent  rights. 
970.2703-1     Policy. 
970.2703-2    Contract  clauses. 

970.2704  Rights  in  data. 
970.2704-1     General. 
970.2704-2    Procedures. 
970.2704-3    Contract  clauses. 
970.2770    Technology  transfer. 
970.2770-1     General. 
970.2770-2     Policy. 

970.2770-3    Technology  transfer  and  patent 

rights. 
970.2770-4     Contract  clause. 

Subpart  970.28 — Bonds  and  Insurance 

970.2803     Insurance. 

970.2803-1    Workers'  compensation 

insurance. 
970.2803-2    Contract  clause. 

Subpart  970.29— Taxes 

970.2902  Federal  Excise  Taxes. 
970.2902-1     Exemptions  from  Federal 

Excise  Taxes. 

970.2903  State  and  Local  Taxes. 
970.2903-1     Applicability  of  State  and  Local 

Taxes  to  the  Government. 

970.2904  Contract  clauses. 
970.2904-1    Management  and  operating 

contracts. 

Subpart  970.30 — Cost  Accounting 
Standards 

970.3002  CAS    Program  Requirements. 
970.3002-1     Applicability. 
970.3002-2     Limitations. 

Subpart  970.31— Contract  Cost  Principles 
and  Procedures 

970.3100  Scope  of  Subpart. 
970.3100-1     Definitions 
970.3100-2    Responsibilities. 

970.3101  Applicability. 
970.3101-1     Objectives. 
970.3101-2    Advance  agreements. 
970.3101-3    Cost  certification  and  penalties 

on  unallowable  costs. 

970.3102  Contracts  with  Management  and 
Operating  Contractors. 

970.3102-1     General. 
970.3102-1-1     Actual  Cost  Basis. 
970.3102-1-2     Application  of  Cost 

Principles. 
970.3102-1-3    General  Basis  for 

Reimbursement  of  Costs. 
970.3102-1-4    Cost  Determination  Based  on 

Audit. 
970.3102-1-5    Contractor's  System  of 

Accounting. 
970.3102-2    Direct  and  Indirect  Costs. 
970.3102-3    Selected  Costs. 
970.3102-3-1    Public  Relations  and 

Advertising. 
970.3102-3-2    Compensation  for  Personal 

Services. 
970.3102-3-3    Cost  of  Money. 
970.3102-3-4    Depreciation. 
970.3102-3-5     Employee  Morale,  Health, 

Welfare,  Food  Service,  and  Dormitory 

Costs. 
970.3102-3-6     Fines,  Penalties,  and 

Mischarging  Costs. 


970.3102-3-7    Lobbying  and  Political 

Activity  Costs. 
970.3102-3-8    General  and  Administrative 

Expenses. 
970.3102-3-9    Plant  Reconversion  Costs. 
970.3102-3-10     Precontract  Costs. 
970.3102-3-11     Professional  and  Consultant 

Service  Costs. 
970.3102-3-12     Relocation  Costs. 
970.3102-3-13    Trade,  Business,  Technical 

and  Professional  Activity  Costs. 
970.3102-3-14    Travel  Costs. 
970.3102-3-15     Cost  Related  to  Legal  and 

Other  Proceedings. 
970.3102-3-16    Overtime,  Shift  and  Holiday 

Premiums. 
970.3102-3-17     Page  Charges  in  Scientific 

Journals. 
970.3102-3-18    Preparatory  and  Make- 
Ready  Costs. 
970.3102-3-19    Facilities  (Plant  and 

Equipment). 
970.3102-3-20    Special  Funds  in  the 

Construction  Industry. 
970.3102-3-21     Procurement:  Subcontracts, 

Contractor-Affiliated  Sources,  and 

Leases. 
970.3170    Contract  Clauses. 

Subpart  970.32— Contract  Financing 

970.3200     Policy. 

970.3200-1     Reduction  or  Suspension  of 

Advance,  Partial,  or  Progress  Payments. 
970.3200-1-1    Contract  Clause. 
970.3204    Advance  Payments. 
970.3204-1     Applicability. 
970.3204-2     Special  Bank  Account 

Agreement. 
970.3204-3     Contract  clause. 
970.3270    Standard  Financial  Management 

Clauses. 

Subpart  970.34 — Major  System  Acquisition 

970.3400    General  Requirements. 
970.3400-1     Mission-oriented  Solicitation. 

Subpart  970.35— Research  and 
Development  Contracting 

970.3500  Scope  of  Subpart 

970.3501  Federally  Funded  Research  and 
Development  Centers. 

970.3501-1  Sponsoring  Agreements. 

970.3501-2  Using  an  FFRDC. 

970.3501-3  Reviewing  FFRDC's. 

970.3501-4  Contract  Clause. 

Subpart  970.36 — Construction  and 
Architect-Engineer  Contracts. 

970.3605    Contract  Clauses. 
970.3605-1     Other  Contracts. 
970.3605-2     Special  Construction  Clause  for 
Operating  Contracts. 

Subpart  970.37— Facilities  Management 
Contracting 

970.3701     General. 

970.3701-1    Severance  Payments  to  Foreign 

Nationals. 
970.3701-1-1     Waiver  of  Cost  Allowability 

Provisions. 
970.3701-1-2    Solicitation  Provision  and 

Contract  Clause. 
970.3770    Facilities  Management. 
970.3770-1     Policy. 
970.3770-2    Contract  clause. 
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Subpart  970.45 — G  overnment  Property 

970.4501     General 
970.4501-1     Contifcct  Clause. 


Subpart  970.49 — Termination  of  Contracts 

970.4905     Contrac 
970.4905-1     Terminal 
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Termination  Clause. 
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Subpart  970.50— E^ctraordinary  Contractual 
Actions 


970.5070    Indemn 
970.5070-1     Scop 
970.5070-2     Geneial 
970.5070-3 
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Subpart  970.52—1 
Contract  Clauses 
Operating  Contracts 

970.5200  Scope 

970.5201  Text  of 
970.5203-1 
970.5203-2     Perfo 

Collaboration 
970.5203-3     ContA 
970.5204-1     Coun 
970.5204-2     Laws 

Directives 
970.5204-3     Access 

Records. 
970.5208-1 
970.5209-1     Requ 

Performance. 
970.5215-1     Total 

Amount  and  P 
970.5215-2 
970.5215-3     Con 

Profit,  or  lncer|t 
970.5215-4     Cost 
970.5215-5     Limi 
970.5222-1     Colle 

Agreements 

Operating  Con 
970.5222-2     Over  i 
970.5223-1 

Safety,  and 

and  Execution 
970.5223-2     Acqii 

Environmenla 

Services. 
970.5223-3     Agre 

Workplace  Su 

DOE  Facilities 
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970.5223-4     Workplace  Substance  Abuse 

Programs  at  DOE  Sites. 
970.5226-1     Diversity  Plan. 
970.5226-2    Workforce  Restructuring  under 
Section  3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993. 
970.5226-3    Community  Commitment. 
Rights  in  Data — Facilities. 
Rights  in  Data — Technology 


970.5227-1 
970.5227-2 

Transfer 
970.5227-3 
970.5228-1 

Claims. 
970.5229-1 
970.5231-1 


Technology  Transfer  Mission. 
Insurance — Litigation  and 


State  and  Local  Taxes. 
Allowable  Costs  and  Fee 

(Management  and  Operating  Contracts). 
970.5231-2     Political  Activity  Cost 

Prohibition. 
970.5231-3     Cost  Prohibitions  Related  to 

Legal  and  Other  Proceedings. 
970.5231-4    Preexisting  Conditions. 
970.5232-1     Reduction  or  Suspension  of 

Advance,  Partial,  or  Progress  Payments 

Upon  Finding  of  Substantial  Evidence  &f 

Fraud. 
970.5232-2    Payments  and  Advances. 
970.5232-3    Accounts,  Records,  and 

Inspection. 
970.5232-4     Obligation  of  Funds. 
970.5235-1     Federally  Funded  Research  and 

Development  Center  Sponsoring 

Agreement. 
970.5236-1     Government  Facility 

Subcontract  Approval. 
970.5237-1     Waiver  of  Limitations  on 

Severance  Payments  to  Foreign 

Nationals. 
970.5237-2     Facilities  Management. 
970.5243-1     Changes. 
970.5244-1     Contractor  Purchasing  System. 
970.5245-1     Property. 

Subpart  970.01 — Management  and 
Operating  Contract  Regulatory  System 

970.01 00    Scope  of  Part. 

This  part  provides  Departmental 
policies,  procedures,  provisions,  and 
clauses  that  implement  and  supplement 
the  Federal  Acquisition  Regulation 
(FAR)  and  other  parts  of  the  Department 
of  Energy  Acquisition  Regulation 
(DEAR)  for  the  award  and 
administration  of  the  Department's 
management  and  operating  contracts,  as 
defined  at  48  CFR  subpart  17.6. 

970.0103    Publication  and  codification. 

(a)  Organization  of  Part  970.  (1)  To  the 
.extent  possible,  the  titles  and  text  of  the 
subparts,  sections,  and  subsections  of 
this  part  are  numbered  to  correspond 
with  related  material  that  is  contained 
in  the  FAR. 

(2)  The  number  to  the  left  of  the 
decimal  point  represents  the  DEAR  Part 
number  (i.e.,  970).  The  numbers  to  the 
right  of  the  decimal  point  and  to  the  left 
of  the  dash  represent,  in  order,  the 
DEAR  subpart  (first  two  digits),  and  the 
DEAR  section  number  (second  two 
digits).  The  numbers  to  the  right  of  the 
dash  represent  the  DEAR  subsection.  A 


second  dash  may  follow  the  DEAR 
subsection  number.  As  applicable, 
numbers  to  the  right  of  the  second  dash 
represent  subordinate  subsections. 

(3)  To  the  extent  practicable,  the 
subpart  number  corresponds  with  the 
FAR  part  which  contains  related 
coverage,  and  the  section  number 
corresponds  with  the  FAR  subpart 
which  contains  related  coverage  (e.g., 
the  coverage  contained  in  DEAR 
970.0309  corresponds  with  material 
contained  in  FAR  3.9). 

(4)  Where  the  FAR  does  not  contain 
related  coverage  on  a  particular  subject, 
the  DEAR  section  number  will  be 
numbered  using  numbers  of  70  and  up 
(e.g.,  970.0370). 

(b)  Special  note  regarding  clause 
numbering.  The  section  number  for 
clauses  prescribed  in  part  970  are 
numbered  to  correspond  with  the 
subpart  in  which  the  clause  is 
prescribed  (e.g.,  970.5203-1  is 
prescribed  for  use  at  subpart  970.03). 

Subpart  970.03 — Improper  Business 
Practices  and  Personal  Conflicts  of 
Interest 

970.0309    Whistleblower  Protection  for 
Contractor  Employees. 

970.0309-1     Applicability. 

The  contracting  officer  shall  refer  to 
48  CFR  subpart  903.9  regarding  the 
applicability  of  the  DOE  Employee 
Protection  Program  to  management  and 
operating  contracts. 

970.0370    Management  Controls  and 
Improvements. 

970.0370-1     Policy. 

(a)  Management  and  operating 
contractors  shall  develop  and  maintain 
systems  of  management  and  quality 
control  to  discourage  waste,  fraud  and 
abuse;  and  to  ensure  that  components, 
products,  and  services  that  are  provided 
to  DOE  satisfy  the  contractor's 
obligations  under  the  contract. 

(b)  As  a  part  of  the  required  overall 
management  structure,  the  contractor 
must  maintain  management  control 
systems  which,  in  compliance  with  the 
requirements  of  the  clause  at  48  CFR 
970.5203-1: 

(1)  Are  documented  and  satisfactory 
to  DOE; 

(2)  Ensure  that  all  levels  of 
management  are  accountable  for 
effective  management  systems  and 
internal  controls  within  their  areas  of 
assigned  responsibility; 

(3)  Cover  both  programmatic  and 
administrative  functions; 

(4)  Provide  reasonable  assurance  that 
Government  resources  are  safeguarded 
against  theft,  fraud,  waste,  and 
unauthorized  use; 
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(5)  Promote  efficient  and  effective 
operations; 

(6)  Ensure  that  all  obligations  and 
costs  incurred  are  in  compliance  with 
the  intended  purposes  and  the  terms 
and  conditions  of  the  contract; 

(7)  Properly  record,  manage,  and 
report  all  revenues,  expenditures, 
transactions  and  assets; 

(8)  Maintain  financial,  statistical  and 
other  reports  necessary  to  maintain 
accurate,  reliable,  and  timely 
accountability  and  management 
controls; 

(9)  Are  periodically  reviewed  to 
ensure  that  the  systems  provide 
reasonable  assurance  that  the  objectives 
of  the  system  are  being  accomplished 
and  that  these  controls  are  working 
effectively; 

(10)  Are  in  accordance  with  the 
Comptroller  General's  standards  for 
internal  controls,  as  set  forth  in  the 
General  Accounting  Office  Policy  and 
Procedures  Manual  For  Guidance  To 
Federal  Agencies,  (Oct  1984),  as 
amended. 

(c)  Management  and  operating 
contractors  shall  also  develop  and 
maintain  a  baseline  program  of  quality 
assurance  that  will  implement 
documented  performance  and  quality 
standards,  and  management  controls 
and  assessment  techniques  to  ensure 
components,  services,  and  products 
meet  DOE's,  design  criteria  and  other 
governing  and  applicable  specifications. 

(d)  DOE  expects  all  its  contractors  to 
seek  to  identify  improvements  in  any 
aspect  of  performance.  Management  and 
operating  contracts  are  very  large  and 
complex;  therefore,  the  opportunities  to 
identify  changes  in  performance  that 
will  increase  the  effectiveness  or 
efficiency  of  contract  performance  are 
more  prevalent  than  under  other 
contracts.  The  clause  at  48  CFR 
970.5203-2  requires  DOE  management 
and  operating  contractors  to 
affirmatively  seek  to  identify,  evaluate, 
and  institute,  where  appropriate, 
processes  that  will  improve  the 
effectiveness  or  efficiency  of  any  aspect 
of  contract  performance.  It  further 
requires  the  contractor  to  communicate 
any  such  improvements  to  DOE,  other 
management  and  operating  contractors, 
and  DOE  major  facilities  contractors. 
The  contractor  is  required  to  participate 
in  efforts  by  those  contractors  to  address 
common  problems  or  the  institution  of 
improvements.  It  allows  the  contractor 
to  enlist  the  aid  of  the  DOE  contracting 
officer  where  necessary  to  institute  or 
commimicate  the  improvements.  The 
obligations  under  the  clause  in  no  way 
affect  the  contractor's  obligations  under 
other  provisions  of  the  contract  to  notify 


or  acquire  the  approval  of  the 
contracting  officer. 

970.0370-2    Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  970.5203-1,  Management 
Controls,  in  all  management  and 
operating  contracts. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  970.5203-2,  Performance 
Improvement  and  Collaboration,  in  all 
management  and  operating  contracts. 

970.0371     Conduct  of  employees  of  DOE 
management  and  operating  contractors. 

970.0371-1     Scope  of  section. 

This  section  establishes  the  policies 
for  maintaining  satisfactory  standards  of 
conduct  on  the  part  of  individuals 
employed  by  DOE  management  and 
operating  contractors. 

970.0371-2    Applicability. 

The  policies  in  this  section  are 
applicable  to  all  DOE  management  and 
operating  contractors. 

970.0371-3    Definition. 

Employees,  as  used  in  this  section,  are 
defined  to  mean  individuals  employed 
by  the  contractor,  both  full  and  part- 
time,  who  are  assigned  to  work  under  a 
DOE  management  and  operating 
contract. 

970.0371-4    Gratuities. 

Employees  of  a  management  and 
operating  contractor  shall  not,  under 
circumstances  which  might  reasonably 
be  interpreted  as  an  attempt  to  influence 
the  recipients  in  the  conduct  of  their 
duties,  accept  any  gratuity  or  special 
favor  from  individuals  or  organizations 
with  whom  the  contractor  is  doing 
business,  or  proposing  to  do  business,  in 
accomplishing  the  work  under  the 
contract.  Reference  is  made  to  the 
requirements  prescribed  in  48  CFR 
3.502. 

970.0371-5    Use  of  privileged  information. 

Management  and  operating  contractor 
employees  shall  not  use  privileged 
information  for  personal  gain,  or  make 
other  improper  use  of  privileged 
information  which  is  acquired  in 
connection  with  their  employment  on 
contract  work.  For  the  purposes  of  this 
subsection,  the  term  "privileged 
information"  includes  but  is  not  limited 
to,  unpublished  information  relating  to 
technological  and  scientific 
developments;  medical,  personnel,  or 
security  records  of  individuals; 
anticipated  materials'  requirements  or 
pricing  action;  possible  new  sites  for 
DOE  program  operations;  and 
knowledge  of  selections  of  contractors 
or  subcontractors  in  advance  of  official 
announcement. 


970.0371-6    Incompatibility  between 
regular  duties  and  private  interests. 

Employees  of  a  management  and 
operating  contractor  shall  not  be 
permitted  to  make  or  influence  any 
decisions  on  behalf  of  the  contractor 
which  directly  or  indirectly  affect  the 
interest  of  the  Government,  if  the 
employee's  personal  concern  in  the 
matter  may  be  incompatible  with  the 
interest  of  the  Government.  For 
example:  An  employee  of  a  contractor 
will  not  negotiate,  or  influence  the 
award  of,  a  subcontract  with  a  company 
in  which  the  individual  has  an 
employment  relationship  or  significant 
financial  interest;  and  an  employee  of  a 
contractor  will  not  be  assigned  the 
preparation  of  an  evaluation  for  DOE  or 
for  any  DOE  contractor  of  some 
technical  aspect  of  the  work  of  another 
organization  with  which  the  individual 
has  an  employment  relationship,  or 
significant  financial  interest,  or  which  is 
a  competitor  of  an  organization  (other 
than  the  contractor  who  is  the 
individual's  regular  employer)  in  which 
the  individual  has  an  employment 
relationship  or  significant  financial 
interest.  The  contractor  shall  be 
responsible  for  informing  employees 
that  they  are  expected  to  disclose  any 
incompatibilities  between  duties 
performed  for  the  contractor  and  their 
private  interests  and  to  refer  undecided 
questions  to  the  contractor. 

970.0371-7    Outside  employment  of 
contractor  employees. 

Employees  of  a  management  and 
operating  contractor  are  entitled  to  the 
same  rights  and  privileges  with  respect 
to  outside  employment  as  other  citizens. 
Therefore,  there  is  no  general 
prohibition  against  contractor 
employees  having  outside  employment. 
However,  no  employee  of  a  contractor 
performing  work  on  a  full  or  part-time 
basis  under  a  DOE  management  and 
operating  contract  may  engage  in 
employment  outside  official  hours  of 
duty  or  while  on  leave  if  such 
employment  will: 

(a)  In  any  manner  interfere  with  the 
proper  and  effective  performance  of  the 
duties  of  the  position: 

(b)  Appear  to  create  a  conflict-of- 
interest  situation,  or 

(c)  Appear  to  subject  DOE  or  the 
contractor  to  public  criticism  or 
embarrassment. 

970.0371-8    Employee  disclosure 
concerning  other  employment  services. 

(a)  Management  and  operating 
contractors  are  responsible  for  requiring 
its  employees  to  file  with  the  contractor, 
a  written  disclosure  statement 
concerning  outside  employment 
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behalf  of  foreign  powers,  organizations 
or  persons,  or  international  terrorist 
activities,  but  not  including  personnel, 
physical,  document  or  communication 
security  programs. 

Restricted  data  means  data  which  is 
defined,  in  section  11,  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  as  "all 
data  concerning: 

(1)  Design,  manufacture,  or  utilization 
of  atomic  weapons; 

(2)  The  production  of  special  nuclear 
material;  or 

(3)  The  use  of  special  nuclear  material 
in  the  production  of  energy,  but  shall 
not  include  data  declassified  or 
removed  from  the  Restricted  Data 
category  pursuant  to  section  142." 

970.0404-2    General. 

(a)  The  basis  of  DOE's  security 
requirements  is  the  Atomic  Energy  Act 
of  1954,  as  amended. 

(b)  DOE  regulations  concerning 
national  security  information  are 
codified  at  10  CFR  parts  1045  and  710. 
Supplemental  security  material  is  found 
in  the  DOE  Directives  system.  Foreign 
ownership,  control,  or  influence  over 
contractors  as  it  relates  to  security  is 
discussed  at  48  CFR  904.70  also  applies 
to  management  and  operating  contracts. 
Regulations  pertaining  to  the  protection 
of  restricted  data  are  found  under  10 
CFR  part  1016. 

(c)  Statutory  requirements  to  be 
observed  in  connection  with  the  release 
of  Restricted  Data  to  foreign 
governments  are  contained  in  the 
Atomic  Energy  Act  of  1954,  Sections 
141  and  144  (42  U.S.C.  2161  and  2164). 

(d)  Section  148  of  the  Atomic  Energy 
Act  (42  U.S.C.  2168)  prohibits  the 
unauthorized  dissemination  of 
unclassified  nuclear  information  with 
respect  to  the  atomic  energy  defense 
programs  pertaining  to: 

(1)  The  design  of  production  facilities 
or  utilization  facilities; 

(2)  Security  measures  (including 
security  plans,  procedures,  and 
equipment)  for  the  physical  protection 
of: 

(i)  Production  or  utilization  facilities, 
(ii)  Nuclear  material  contained  in 
such  facilities,  or 

(iii)  Nuclear  materials  in  transit;  or 

(3)  The  design,  manufacture,  or 
utilization  of  any  atomic  weapon  or 
component  if  the  design,  manufacture, 
or  utilization  of  such  weapon  or 
component  was  contained  in  any 
information  declassified  or  removed 
from  the  Restricted  Data  category 
pursuant  to  section  142  of  the  Atomic 
Energy  Act  (42  U.S.C.  2162). 

(e)  Executive  Order  12333,  United 
States  Intelligence  Activities,  provides 
for  the  organization  and  control  of 


United  States  foreign  intelligence  and 
counterintelligence  activities.  In 
accordance  with  this  Executive  Order, 
DOE  has  established  a 
counterintelligence  program  which  is 
described  in  DOE  Order  5670.3  (as 
amended).  All  DOE  elements,  including 
management  and  operating  contractors 
and  other  contractors  managing  DOE- 
owned  facilities  which  require  access 
authorizations,  should  undertake  the 
necessary  precautions  to  ensure  that 
DOE  and  covered  contractor  personnel, 
programs  and  resources  are  properly 
protected  from  foreign  intelligence 
threats  and  activities. 


970.0404-3 
officers. 


Responsibilities  of  contracting 


(a)  If  access  to  Restricted  Data  may  be 
required  during  the  solicitation  process 
for  a  management  and  operating 
contract,  seciu^ity  clearances  shall  be 
obtained  in  accordance  with  applicable 
DOE  Directives  in  the  safeguards  and 
seciu-ity  series. 

(b)  Management  and  operating 
contracts  which  may  require  the 
processing  or  storage  of  Restricted  Data 
or  Special  Nuclear  Material  require 
application  of  the  applicable  DOE 
Directives  in  the  safeguards  and  security 
series. 

(c)  The  contracting  officer  shall  refer 
to  48  CFR  904.71  for  guidance 
concerning  the  prohibition  on  award  of 
a  DOE  contract  under  a  national  security 
program  to  a  company  owned  by  an 
entity  controlled  by  a  foreign 
government  when  access  to  proscribed 
information  is  required  to  perform  the 
contract. 

970.0404-4    Solicitation  provision  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  970.5204-1 , 
Counterintelligence,  into  all 
management  and  operating  contracts 
and  other  contracts  for  the  management 
of  DOE-owned  facilities  which  include 
the  security  and  classification/ 
declassification  clauses. 

(b)  The  contracting  officer  shall  refer 
to  48  CFR  904.404  and  48  CFR  904.7103 
for  the  prescription  of  solicitation 
provisions  and  contract  clauses  relating 
to  safeguarding  classified  information 
and  foreign  ownership,  control,  or 
influence  over  contractors. 

970.0407    Contractor  records  retention. 

970.0407-1     Applicability. 

970.0407-1-1     Alternate  retention 
schedules. 

Records  produced  under  the 
Department's  contracts  involving 
management  and  operation 
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responsibilities  relative  to  DOE-owned 
or — leased  facilities  are  to  be  retained 
and  disposed  of  in  accordance  with  the 
guidance  contained  in  DOE  G  1324. 5B, 
Records  Management  Program  and  DOE 
Records  Schedules  (see  current  version), 
rather  than  those  set  forth  at  48  CFR 
subpart  4.7,  Contractor  Records 
Retention. 

970.0407-1-2    Access  to  and  ownership  of 
records. 

Contracting  officers  may  agree  to 
contractor  ownership  of  certain 
categories  of  records  designated  in  the 
instruction  contained  in  paragraph  (b)  of 
the  clause  at  48  CFR  970.5204-3,  Access 
to  and  Ownership  of  Records,  provided 
the  Government's  rights  to  inspect, 
copy,  and  audit  these  records  are  not 
limited.  These  rights  must  be  retained 
by  the  Government  in  order  to  carry  out 
the  Department's  statutory 
responsibilities  required  by  the  Atomic 
Energy  Act  and  other  statutes  for 
oversight  of  its  contractors,  including 
compliance  with  the  Department's 
health,  safety  and  reporting 
requirements,  and  protection  of  the 
public  interest. 

970.0407-1-3    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5204-3,  Access  to 
and  Ownership  of  Records,  in 
management  and  operating  contracts. 

970.0470    Department  of  Energy  Directives. 

970.0470-1     General. 

(a)  The  contractor  is  required  to 
comply  with  the  requirements  of 
applicable  Federal,  State  and  local  laws 
and  regulations,  unless  relief  has  been 
granted  by  the  appropriate  authority. 
For  informational  purposes,  the 
contracting  officer  may  append  the 
contract  with  a  list  of  applicable  laws  or 
regulations  (see  970.5204-2,  Laws, 
Regulations,  and  DOE  Directives, 
paragraph  (a)). 

(b)  The  Department  of  Energy 
Directives  System  is  a  system  of 
instructions,  including  orders,  notices, 
manuals,  guides,  and  standards,  for 
Departmental  elements.  In  certain 
circumstances,  requirements  contained 
in  these  directives  may  apply  to  a 
contractor  through  operation  of  a 
contract  clause.  Program  and 
requirements  personnel  are  responsible 
for  identifying  requirements  in  the 
Directives  System  which  are  applicable 
to  a  contract,  and  for  developing  a  list 
of  applicable  requirements  and 
providing  it  to  the  contracting  officer  for 
inclusion  in  the  contract. 

(c)  Where  directives  requirements  are 
established  using  either  the  Standards/ 
Requirements  Identification  Process  or 


the  Work  Smart  Standards  Process,  the 
applicable  process  should  also  be  used 
to  establish  the  environment,  safety,  and 
health  portion  of  the  list  identified  in 
paragraph  (b)  of  this  section. 

(d)  Environmental,  safety,  and  health 
(ES&H)  requirements  appropriate  for 
work  conducted  under  a  management 
and  operating  contract  may  be 
determined  by  a  DOE  approved  process 
to  evaluate  the  work  and  the  associated 
hazards,  and  identify  an  appropriately 
tailored  set  of  standards,  practices,  and 
controls,  such  as  a  tailoring  process 
included  in  a  DOE  approved  Safety 
Management  System  implemented 
under  48  CFR  970.5223-1,  Integration  of 
Environment,  Safety,  and  Health  into 
Work  Planning  and  Execution.  When 
such  a  process  is  used,  the  contracting 
officer  shall  ensure  that  the  set  of 
tailored  requirements,  as  approved  by 
DOE  pursuant  to  the  process,  is 
incorporated  into  the  list  identified  in 
paragraph  (b)  of  this  section.  These 
requirements  shall  supersede,  in  whole 
or  in  part,  the  contractual 
environmental,  safety,  and  health 
requirements  previously  made 
applicable  to  the  contract  by  List  B.  If 
the  tailored  set  of  requirements 
identifies  an  alternative  requirement 
which  varies  from  an  ES&H  requirement 
of  an  otherwise  applicable  law  or 
regulation,  the  contractor  must  request 
an  exemption  or  other  appropriate 
regulatory  relief  that  may  be  specified  in 
the  governing  regulation. 

970.0470-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  DEAR  970.5204-2,  Laws, 
Regulations,  and  DOE  Directives,  in 
management  and  operating  contracts. 

Subpart  970.08 — Required  Sources  of 
Supplies  and  Services 

970.0801     Excess  personal  property. 

970.0801-1     Policy. 

The  provisions  of  48  CFR  subpart  8.1 
(Federal  Acquisition  Regulation),  41 
CFR  101-43  (Federal  Property 
Management  Regulation),  and  41  CFR 
109—43  (DOE  Property  Management 
Regulation)  apply  to  DOE's  management 
and  operating  contracts. 

970.0808    Acquisition  of  printing. 

970.0808-1     Scope  of  section. 

This  section  prescribes  the 
Department's  policy  concerning 
duplicating  or  printing  services  which 
may  be  required  in  the  performance  of 
management  and  operating  contracts. 

970.0808-2    Policy. 

Management  and  operating 
contractors  shall  provide  or  secure 


duplication  and  printing  services  in 
accordance  with  the  Government 
Printing  and  Binding  Regulations,  Title 
44  of  the  U.S.  Code,  and  applicable  DOE 
Directives. 

970.0808-3    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  970.5208-1,  Printing,  in  all 
management  and  operating  contracts. 

Subpart  970.09— Contractor 
Qualifications 

970.0905    Organizational  conflicts  of 
interest. 

Management  and  operating  contracts 
shall  contain  an  organizational  conflict 
of  interest  clause  substantially  similar  to 
the  clause  at  48  CFR  952.209-^72, 
Organizational  Conflicts  of  Interest,  and 
which  is  appropriate  to  the  statement  of 
work  of  the  individual  contract.  In 
addition,  the  contracting  officer  shall 
assure  that  the  clause  contains 
appropriate  restraints  on  intra-corporate 
relations  between  the  contractor's 
organization  and  personnel  operating 
the  Department's  facility  and  its  parent 
corporate  body  and  affiliates.  Such 
retrains  shall  include  personnel  access 
to  the  facility,  technical  transfer  of 
information  from  the  facility,  and  the 
availability  from  the  facility  of  other 
advantages  flowing  from  performance  of 
the  contract.  The  contracting  officer  is 
responsible  for  ensuring  that  M&O 
contractors  adopt  policies  and 
procedures  in  the  award  of  subcontracts 
that  will  meet  the  Department's  need  to 
safeguard  against  a  biased  work  product 
and  an  unfair  competitive  advantage.  To 
this  end,  the  organizational  conflicts  of 
interest  clause  in  management  and 
operating  contracts  shall  include 
Alternate  I. 

970.0970    Performance  Guarantees. 

970.0970-1     Determination  of 
Responsibility. 

(a)  In  the  award  of  a  management  and 
operating  contract,  the  contracting 
officer  shall  determine  that  the 
prospective  contractor  is  a  responsible 
contractor  and  is  capable  of  providing 
all  necessarv'  financial,  personnel,  and 
other  resources  in  performance  of  the 
contract. 

(b)  DOE  contracts  with  entities  that 
have  been  created  solely  for  the  purpose 
of  performing  a  specific  management 
and  operating  contract.  Generally,  such 
newly  created  entities  will  have  ver>' 
limited  financial  and  other  resources.  In 
such  instances,  when  making  the 
determination  of  responsibility  required 
under  this  section,  the  contracting 
officer  may  evaluate  the  financial 
resources  of  other  entities  only  to  the 
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970.0970-2    Solicitation  provision. 

The  contractin ;  officer  shall  insert  the 
provision  at  48  C  FR  970.5209-1, 
Requirement  for  juarantee  of 
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970.1100-1 
contracting. 

(a)  It  is  the  pol 
of  Energy  to  use 


Subpart  970.11 -(-Describing  Agency 
Needs 

970.1100    Policy. 


Perfc  rmance-based 


cy  of  the  Department 
to  the  maximum  extent 
practicable,  perf<  rmance-based 
contracting  meth  ads  in  its  management 
and  operating  co  itracts.  Office  of 
Federal  Procurer  lent  Policy  Letter  91-2 
provides  guidanc  e  concerning  the 
development  anc  use  of  performance- 
based  contractin  ;  concepts  and 
methodologies  tl  at  may  be  generally 
applied  to  manaj  ement  and  operating 
contracts.  Performance-based  contracts: 
describe  perform  ince  requirements  in 
terms  of  results  r  ither  than  methods  of 
accomplishing  ti  e  work;  use  measirrable 
(i.e.,  terms  of  qudity,  timeliness, 
quantity)  perfom  lance  standards  and 
objectives  and  qi  ality  assurance 
surveillance  plax  s;  provide  performance 
incentives  (posit  ve  or  negative)  where 
appropriate;  and  specify  procedures  for 
award  or  incenti  re  fee  reduction  when 
work  activities  a  e  not  performed  or  do 
not  meet  contrac  requirements. 

(b)  The  use  of  )erformance-based 
statements  of  wc  rk,  where  feasible,  is 
the  preferred  me  hod  for  establishing 
work  requiremer  ts.  Such  statements  of 
work  and  other  c  ocuments  used  to 
establish  work  rt  quirements  (such  as 
work  authorizati  )n  directives)  should 
describe  perform  ance  requirements  and 
expectations  in  t  ;rms  of  outcome, 
results,  or  final  v  rork  products,  as 
opposed  to  meth  ads,  processes,  or 
design. 


(c)  Contract  performance 
requirements  and  expectations  should 
be  consistent  with  the  Department's 
strategic  planning  goals  and  objectives, 
as  made  applicable  to  the  site  or  facility 
through  Departmental  programmatic 
and  financial  planning  processes. 
Measurable  performance  criteria, 
objective  measures,  and  where 
appropriate,  performance  incentives, 
shall  be  structured  to  correspond  to  the 
performance  requirements  established 
in  the  statement  of  work  and  other 
dociunents  used  to  establish  work 
requirements. 

(d)  Quality  assurcmce  surveillance 
plans  shall  be  developed  to  facilitate  the 
assessment  of  contractor  performance 
and  ensure  the  appropriateness  of  any 
award  or  incentive  fee  payment.  Such 
plans  shall  be  tailored  to  the  contract 
performance  objectives,  criteria,  and 
measures,  and  shall,  to  the  maximum 
extent  practicable,  focus  on  the  level  of 
performance  required  by  the 
performance  objectives  rather  than  the 
methodology  used  by  the  contractor  to 
achieve  that  level  of  performance. 

970.1 1 00-2    Additional  considerations. 

(a)  While  it  is  not  feasible  to  set  forth 
standard  language  which  would  apply 
to  every  contract  situation,  language 
must  be  designed  for  inclusion  in  a 
management  and  operating  contract  to 
describe  clearly  the  work  being 
imdertaken;  the  controls,  as  appropriate, 
to  be  exercised  by  DOE  over  the 
performance  of  that  work;  and  the 
relationship  contemplated  between  the 
parties. 

(b)  The  language  shall  also  include 
the  following  with  respect  to 
subcontracting  performance  of  the  work 
described  pursuant  to  paragraph  (a)  of 
this  section:  "The  contractor  shall, 
when  directed  by  DOE  and  may,  but 
only  when  authorized  by  DOE,  enter 
into  subcontracts  for  the  performance  of 
any  part  of  the  work  under  this  clause." 

(c)  The  provisions  required  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  set  forth  in  the  statement  of 
work  of  the  contract. 

Subpart  970.15 — Contracting  by 
Negotiation 

970.1504    Contract  pricing. 

970.1504-1     Price  analysis. 

970.1504-1-1     Fees  for  management  and 
operating  contracts. 

This  subsection  sets  forth  the 
Department's  policies  on  fees  for 
management  and  operating  contracts 
and  may  be  applied  to  other  contracts  as 
determined  by  the  Procurement 
Executive,  or  designee. 


970.1 504-1  -2    Fee  policy. 

(a)  DOE  management  and  operating 
contractors  may  be  paid  a  fee  in 
accordance  widi  the  requirements  of 
this  subsection. 

(b)  There  are  three  basic  principles 
underlying  the  Depeurtment's  fee  policy: 

(1)  The  amount  of  available  fee  should 
reflect  the  financial  risk  assumed  by  the 
contractor. 

(2)  It  is  the  policy  of  the  Department, 
when  work  elements  cannot  be  fixed 
price,  incentive  fees  (including  award 
fees)  tied  to  objective  measures  should 
be  used  to  the  maximum  extent 
appropriate. 

(3)  When  work  elements  cannot  be 
fixed  price  and  award  fees  are 
employed,  they  should  be  tied  to  either 
objective  or  subjective  measures.  Each 
measure  should,  to  the  maximum  extent 
appropriate,  be  directly  tied  to  a  specific 
portion  of  the  fee  pool. 

(c)  Fee  objectives  and  amoimts  are  to 
be  determined  for  each  contract. 
Standard  fees  or  across-the-board  fee 
agreements  will  not  be  used  or  made. 
Due  to  the  nature  of  funding 
management  and  operating  contracts,  it   . 
is  anticipated  that  fee  shall  be 
established  in  accordance  with  the 
annual  funding  cycle;  however,  with  the 
prior  approval  of  the  Procurement 
Executive,  or  designee,  a  longer  period 
may  be  used  where  necessary  to 
incentivize  performance  objectives  that 
span  funding  cycles  or  to  optimize  cost 
reduction  efforts. 

(d)  Annual  fee  amounts  shall  be 
established  in  accordance  with  this 
subsection.  Annual  amounts  shall  not 
exceed  maximum  amounts  derived  from 
the  appropriate  fee  schedule  (and 
Classification  Factor,  if  applicable) 
unless  approved  in  advance  by  the 
Prociu-ement  Executive,  or  designee.  In 
no  event  shall  any  fee  exceed  statutory 
limits  imposed  by  41  U.S.C.  254(b). 

(e)(1)  Contracting  Officers  shall 
include  negative  fee  incentives  in 
contracts  when  appropriate.  A  negative 
fee  incentive  is  one  in  which  the 
contractor  will  not  be  paid  the  full  target 
fee  amount  when  the  actual 
performcmce  level  falls  below  the  target 
level  established  in  the  contract. 

(2)  Negative  fee  incentives  may  only 
be  used  when: 

(i)  A  target  level  of  performance  can 
be  established,  which  the  contractor  can 
reasonably  be  expected  to  reach; 

(ii)  The  value  of  the  negative 
incentive  is  commensurate  with  the 
lower  level  of  performance  and  any 
additional  administrative  costs; 

(iii)  Factors  likely  to  prevent 
attainment  of  the  target  level  of 
performance  are  clearly  within  the 
control  of  the  contractor;  and 
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(iv)  The  contract  indicates  clearly  a 
level  below  which  performance  is  not 
acceptable. 

(f)  Prior  to  the  issuance  of  a 
competitive  solicitation  or  the  initiation 
of  negotiations  for  an  extension  of  an 
existing  contract,  the  HCA  shall 
coordinate  the  maximum  available  fee, 
as  allowed  by  48  CFR  970.1504-1-1, 
and  the  fee  amount  targeted  for 
negotiation,  if  less,  with  the 
Procurement  Executive,  or  designee. 
Solicitations  shall  identify  maximum 
available  fee  under  the  contract  and  may 
invite  offerors  to  propose  fee  less  than 
the  maximum  available. 

(g)  When  a  contract  subject  to  this 
subsection  requires  a  contractor  to  use 
its  own  facilities  or  equipment,  or  other 
resources  to  make  its  own  cost 
investment  for  contract  performance 
(e.g.,  when  there  is  no  letter-of-credit 
financing),  consideration  may  be  given, 
subject  to  approval  by  the  Procurement 
Executive,  or  designee,  to  increasing  the 
total  available  fee  amount  above  that 
otherwise  provided  by  this  subsection. 

(h)  Multiple  fee  arrangements  should 
be  used  in  accordance  with  48  CFR 
970.1504-1-4. 

970.1504-1-3    Special  considerations: 
Laboratory  management  and  operation. 

(a)  For  the  management  and  operation 
of  a  laboratory,  the  contracting  officer 
shall  consider  whether  any  fee  is 
appropriate.  Considerations  should 
include: 

(1)  The  nature  and  extent  of  financial 
or  other  liability  or  risk  assumed  or  to 
be  assiuned  under  the  contract; 

(2)  The  proportion  of  retained 
earnings  (as  established  under  generally 
accepted  accounting  methods)  that  are 
utilized  to  fund  the  performance  of 
work  related  to  the  DOE  contracted 
effort; 

(3)  Facilities  capital  or  capital 
equipment  acquisition  plans; 

(4)  Other  funding  needs,  to  include 
contingency  funding,  working  capital 
funding,  and  provision  for  funding 
unreimbursed  costs  deemed  ordinary' 
and  necessary; 

(5)  The  utility  of  fee  as  a  performance 
incentive;  and 

(6)  The  need  for  fee  to  attract  qualified 
contractors,  organizations,  and 
institutions. 

(b)  In  the  event  fee  is  considered 
appropriate,  the  contracting  officer  shall 
determine  the  amount  of  fee  in 
accordance  with  this  subsection. 

(1)  Costs  incurred  in  the  operation  of 
a  laboratory  that  are  allowable  and 
allocable  under  the  cost  principles  (i.e., 
commercial  using  48  CFR  31.2, 
nonprofit  using  OMB  Circular  A-122,  or 
university-affiliated  using  OMB  Circular 


A-21),  regulations,  or  statutes 
applicable  to  the  operating  contractor 
should  be  classified  as  direct  or  indirect 
(overhead  or  G&A)  charges  to  the 
contract  and  not  included  as  proposed 
fee.  Exceptions  must  be  approved  by  the 
Procurement  Executive,  or  designee. 

(2)  Except  as  specified  in  48  CFR 
970.1504-l-3(c)(3),  the  maximum  total 
amount  of  fee  shall  be  calculated  in 
accordance  with  48  CFR  970.1504-1-5 
or  48  CFR  970.1504-1-9,  as  appropriate. 
The  total  amount  of  fee  under  any 
laboratory  management  and  operating 
contract  or  other  designated  contract 
shall  not  exceed,  and  may  be 
significantly  less  than,  the  result  of  that 
calculation.  In  determining  the  total 
amount  of  fee,  the  contracting  officer 
shall  consider  the  evaluation  of  the 
factors  in  paragraph  (a)  of  this 
subsection  as  well  as  any  benefits  the 
laboratory  operator  will  receive  due  to 
its  tax  status. 

(c)  In  the  event  fee  is  considered 
appropriate,  the  contracting  officer  shall 
establish  the  type  of  fee  arrangement  in 
accordance  with  this  subsection. 

(1)  The  amount  of  fee  may  be 
established  as  total  available  fee  with  a 
base  fee  portion  and  a  performance  fee 
portion.  Base  fee,  if  any,  shall  be  an 
amount  in  recognition  of  the  risk  of 
financial  liability  assumed  by  the 
contractor  and  shall  not  exceed  the  cost 
risk  associated  with  those  liabilities  or 
the  amount  calculated  in  accordance 
with  48  CFR  970.1504-1-5,  whichever 
is  less.  The  total  available  fee,  excepting 
any  base  fee,  shall  normally  be 
associated  with  performance  at  or  above 
the  target  level  of  performance  as 
defined  by  the  contract.  If  performance 
in  either  of  the  two  general  work 
categories  appropriate  for  laboratories 
(science/technology  and  support)  is 
rated  at  less  than  the  target  level  of 
performance,  the  total  amount  of  the 
available  fee  shall  be  subject  to 
downward  adjustment.  Such  downward 
adjustment  shall  be  subject  to  the  terms 
of  the  clause  at  48  CFR  970.5215-3, 
Conditional  Payment  of  Fee,  Profit,  or 
Incentives,  if  contained  in  the  contract. 

(2)  The  amount  of  fee  may  be 
established  as  a  fixed  fee  in  recognition 
of  the  risk  of  financial  liability  to  be 
assumed  by  the  contractor,  with  such 
fixed  fee  amount  not  exceeding  the  cost 
risk  associated  with  the  liabilities 
assumed  or  the  amount  of  fee  calculated 
in  accordance  with  48  CFR  970.1504-1- 
5,  whichever  is  less. 

(3)  If  the  fixed  fee  or  total  available  fee 
exceeds  75%  of  the  fee  that  would  be 
calculated  per  48  CFR  970.1504-1-5  or 
48  CFR  970.1504-1-9;  or  if  a  fee 
arrangement  other  than  one  of  those  set 
forth  in  paragraphs  (c)  (1)  or  (2)  of  this 


subsection  is  considered  appropriate, 
the  approval  of  the  Procurement 
Executive,  or  designee,  shall  be  obtained 
prior  to  its  use. 

(4)  Fee,  if  any,  as  well  as  the  type  of 
fee  arrangement,  will  normally  be 
established  for  the  life  of  the  contract. 
It  will  be  established  at  time  of  award, 
as  part  of  the  extend/compete  decision, 
at  the  time  of  option  exercise,  or  at  such 
other  time  as  the  parties  can  mutually 
reach  agreement,  e.g.,  negotiations.  Such 
agreement  shall  require  the  approval  of 
the  Procurement  Executive,  or  designee. 

(5)  Fee  established  for  longer  than  one 
year  shall  be  subject  to  adjustment  in 
the  event  of  a  significant  change  (greater 
than  +/  - 10%  or  a  lessor  amount  if 
appropriate)  to  the  budget  or  work 
scope. 

(6)  Retained  earnings  (reserves)  shall 
be  identified  and  a  plan  for  their  use 
and  disposition  developed. 

(7)  The  use  of  retained  earnings  as  a 
result  of  performance  of  laboratory 
management  and  operation  may  be 
restricted  if  the  operator  is  an 
educational  institution. 

970.1 504-1  -4    Types  of  contracts  and  tee 
arrangements. 

(a)  Contract  types  and  fee 
arrangements  suitable  for  management 
and  operating  contracts  may  include 
cost,  cost-plus-fixed-fee,  cost-plus- 
award-fee.  cost-plus-incentive-fee, 
fixed-price  incentive,  firm-fixed-price  or 
any  combination  thereof  (see  48  CFR 
16.1).  In  accordance  with  48  CFR 
970.1504-l-2(b)(l),  the  fee  arrangement 
chosen  for  each  work  element  should 
reflect  the  financial  risk  for  project 
failure  that  contractors  are  willing  to 
accept.  Contracting  officials  shall 
structure  each  contract  and  the  elements 
of  the  work  in  such  a  manner  that  the 
risk  is  manageable  and,  therefore, 
assumable  by  the  contractor. 

(b)  Consistent  with  the  concept  of  a 
performance-based  management 
contract,  those  contract  types  which 
incentivize  performance  and  cost 
control  £ire  preferred  over  a  cost-plus- 
fixed-fee  arrangement.  Accordingly,  a 
cost-plus-fixed-fee  contract  in  instances 
other  than  those  set  forth  in  48  CFR 
970.1504-l-3{c)(2)  may  only  be  used 
when  approved  in  advance  by  the 
Procurement  Executive,  or  designee. 

(c)  A  cost-plus-award-fee  contract  is 
generally  the  appropriate  contract  type 
for  a  management  and  operating 
contract. 

(1)  Where  work  cannot  be  adequately 
defined  to  the  point  that  a  fixed  price 
contract  is  acceptable,  the  attainment  of 
acquisition  objectives  generally  will  be 
enhanced  by  using  a  cost-plus-award-fee 
contract  or  other  incentive  fee 
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apply  that  contract  type  or  fee 
arrangement  most  appropriate  to  the 
work  component.  However,  multiple 
contract  types  or  fee  arrangements: 

(1)  Must  conform  to  the  requirements 
of  48  CFR  part  915  and  48  CFR  parts  15 
and  16,  and 

(2)  Where  appropriate  to  the  type, 
must  be  supported  by: 

(i)  Negotiated  costs  subject  to  the 
requirements  of  the  Truth  in 
Negotiations  Act, 

(ii)  A  pre-negotiation  memorandum, 
and 

(iii)  A  plan  describing  how  each 
contract  type  or  fee  arrangement  will  be 
administered. 

(f)  Cost  reduction  incentives  are 
addressed  in  the  clause  at  48  CFR 
970.5215-4,  Cost  Reduction.  This  clause 
provides  for  incentives  for  quantifiable 
cost  reductions  associated  with 
contractor  proposed  changes  to  a  design, 
process,  or  method  that  has  an 
established  cost,  technical,  and 
schedule  baseline,  is  defined,  and  is 
subject  to  a  formal  control  procedure. 
The  clause  is  to  be  included  in 
management  and  operating  contracts  as 
appropriate.  Proposed  changes  must  be: 
initiated  by  the  contractor,  innovative, 
applied  to  a  specific  project  or  program, 
cuid  not  otherwise  included  in  an 
incentive  under  the  contract.  Such  cost 
reduction  incentives  do  not  constitute 
fee  and  are  not  subject  to  statutory  or 
regulatory  fee  limitations;  however,  they 
are  subject  to  all  appropriate 
requii%ments  set  forth  in  this  subpart. 

(g)  Operations  and  field  offices  shall 
take  the  lead  in  developing  and 
implementing  the  most  appropriate 
pricing  arrangement  or  cost  reduction 
incentive  for  the  requirements.  Pricing 
arrangements  which  provide  incentives 
for  performance  and  cost  control  are 
preferred  over  those  that  do  not.  The 
operations  and  field  offices  are  to  ensure 
that  the  necessary  resources  and 
infrastructiire  exist  within  both  the 
contractor's  and  government's 
organizations  to  prepare,  evaluate,  and 
administer  the  pricing  arrangement  or 
cost  reduction  incentive  prior  to  its 
implementation. 

970.1504-1-5    General  considerations  and 
techniques  for  determining  fixed  fees. 

(a)  The  Department's  fee  policy 
recognizes  that  fee  is  remuneration  to 
contractors  for  the  entrepreneurial 
function  of  organizing  and  managing 
resources,  the  use  of  their  resources 
(including  capital  resources),  and,  as 
appropriate,  their  assumption  of  the  risk 
that  some  incurred  costs  (operating  and 
capital)  may  not  be  reimbursed. 

(b)  Use  of  a  purely  cost-based 
structured  approach  for  determining  fee 


objectives  and  amounts  for  DOE 
management  and  operating  contracts  is 
inappropriate  considering  the  limited 
level  of  contractor  cost,  capital  goods, 
and  operating  capital  outlays  for 
performance  of  such  contracts.  Instead 
of  being  solely  cost-based,  the  desirable 
approach  calls  for  a  structure  that 
allows  evaluation  of  the  following  eight 
significant  factors,  as  outlined  in  order 
of  importance,  and  the  assignment  of 
appropriate  fee  values  (subject  to  the 
limitations  on  fixed  fee  in  48  CFR 
970.1504-1-6): 

(1)  The  presence  or  absence  of 
financial  risk,  including  the  type  and 
terms  of  the  contract; 

(2)  The  relative  difficulty  of  work, 
including  specific  performance 
objectives,  envirorunent,  safety  and 
health  concerns,  and  the  technical  and 
administrative  knowledge,  and  skill 
necessary  for  work  accomplishment  and 
experience; 

(3)  Management  risk  relating  to 
performance,  including: 

(i)  Composite  risk  and  complexity  of 
principal  work  tasks  required  to  do  the 
job; 

(ii)  Labor  intensity  of  the  job; 

(iii)  Special  control  problems;  and 

(iv)  Advance  planning,  forecasting 
and  other  such  requirements; 

(4)  Degree  and  amount  of  contract 
work  required  to  be  performed  by  and 
with  the  contractor's  own  resources,  as 
compared  to  the  nature  and  degree  of 
subcontracting  and  the  relative 
complexity  of  subcontracted  efforts, 
subcontractor  management  and 
integration; 

(5)  Size  and  operation  (number  of 
locations,  plants,  differing  operations, 
etc.); 

(6)  Influence  of  alternative  investment 
opportimities  available  to  the  contractor 
(i.e.,  the  extent  to  which  undertaking  a 
task  for  the  Government  displaces  a 
contractor's  opportimity  to  make  a  profit 
with  the  same  staff  and  equipment  in 
some  other  field  of  activity); 

(7)  Benefits  which  may  accrue  to  the 
contractor  from  gaining  experience  and 
knowledge  of  how  to  do  something, 
from  establishing  or  enhancing  a 
reputation,  or  from  having  the 
opportimity  to  hold  or  expand  a  staff 
whose  loyalties  are  primarily  to  the 
contractor;  and 

(8)  Other  special  considerations, 
including  support  of  Government 
programs  such  as  those  relating  to  small 
and  minority  business  subcontracting, 
energy  conservation,  etc. 

(c)  The  total  fee  objective  for  a 
particular  annual  fixed  fee  negotiation  is 
established  by  evaluating  the  factors  in 
this  subsection,  assigning  fee  values  to 
them,  and  totaling  the  resulting  amounts 
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(subject  to  limitations  on  total  fixed  fee 
in  48  CFR  970.1504-1-6). 

970.1504-1-6    Calculating  fixed  fee. 

(a)  In  recognition  of  the  complexities 
of  the  fee  determination  process,  and  to 
assist  in  promoting  a  reasonable  degree 
of  consistency  and  uniformity  in  its 
application,  the  following  fee  schedules 


set  forth  the  maximiun  amounts  of  fee 
that  contracting  activities  are  allowed  to 
award  for  a  particular  fixed  fee 
transaction  calculated  annually. 

(b)  Fee  schedules  representing  the 
maximiun  allowable  annuad  fixed  fee 
available  under  management  and 
operating  contracts  have  been 

Production  Efforts 


established  for  the  following 
management  and  operating  contract 
efforts: 

(1)  Production;  ' 

(2)  Research  and  Development;  and 

(3)  Environmental  Management, 
(c)  The  schedules  are: 


Fee  base 
(dollars) 

Up  to  $1  Million 

1,000,000  

3,000,000  

5,000,000  

10,000,000  

15,000,000  

25,000,000  

40,000,000  

60,000,000  

80.000,000  

100,000,000  

150,000,000  

200,000,000  

300,000,000 

400,000,000  

500,000,000  

Over  $500  Million 


Fee 

(dollars) 


$76,580 

212,236 

333,670 

578,726 

790,962 

1,161,828 

1 ,663,974 

2,247,076 

2,761,256 

3,229,488 

3,952,622 

4,510,562 

5,117,732 

5,647,228 

6,097,956 

6,097,956 


Fee 

(percent) 


7.66 
7.07 
6.67 
5.79 
5.27 
4.65 
4.16 
3.75 
3.45 
3.23 
2.64 
2.26 
1.71 
1.41 
1.22 


Research  and  Development  Efforts 


Fee  base 
(dollars) 


Fee 

(dollars) 


Up  to  $1  Million  ... 

1,000,000  

3,000,000  

5,000,000  

10,000,000  

15,000,000  

25,000,000  

40,000,000  

60,000,000  

80,000,000  

100,000,000  

150,000,000  ........ 

200,000,000  

300,000,000  

400,000,000  

500,000,000  

Over  $500  Million 


$84,238 

224,270 

361,020 

671,716 

957,250 

1,441,892 

2,075,318 

2,813,768 

3,467,980 

4,006,228 

4,850,796 

5,420,770 

6,083,734 

6,667,930 

7,172,264 

7,172,264 


Fee 
(percent) 


8.42 
7.48 
7.22 
6.72 
6.38 
5.77 
5.19 
4.69 
4.33 
4.01 
3.23 
2.71 
2.03 
1.67 
1.43 


Environmental  Management  Efforts 


Fee  base 
(dollars) 


Up  to  $1  Million 

1,000,000  

3,000,000  ........ 

5,000,000  

10,000,000  

15,000,000  

25,000,000  

40,000,000  

60,000,000  

80,000,000  

100,000,000  .... 
150,000,000  .... 
200,000,000  .... 


(ncf. 
(percent) 


7.06 
6.78 
6.07 
4.90 
4.24 
3.71 
3.36 
2.92 
2.57 
2.34 
1.45 
1.12 
0.61 
0.53 
0.45 


0.45 


Incr 
(percent) 


8.42 
7.00 
684 
6.21 
5.71 
4.85 
4.22 
3.69 
3.27 
2.69 
1.69 
1.14 
0.66 
0.53 
0.50 


0.50 


Fee 
(dollars) 

1 

Fee 
(percent) 

Incr 
(percent) 

733 

$73,298 

203,120 

322,118 

592,348 

a33,654 

1 ,236,340 

1,752,960 

2,411,890 

3.032,844 

3,530,679 

4,479,366 

5,219.924 

7.33 
6.77 
6.44 
5.92 
5.56 
4.95 
4.38 
4.02 
3.79 
3.53 
2.99 
2.61 

649 

5.95 

5.40 

483 

4  03 

3.44 

329 

310 

249 

1.90 

1.48 

1.12 
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Environmental  Management  Efforts — Continued 


Fee  base 
(dollars) 


300.000,000 

400,000,000  

500,000.000  

750.000.000  

1.000.000,000  .... 
Over  $1 .0  Billion 


Fee 
(dollars) 


6,337,250 
7,219,046 
7,972,396 
9,423.463 
10,786,788 
10,786.788 


Fee 
(percent) 


2.11 
1.80 
1.59 
1.26 
1.08 


Incr. 
(percent) 


0.88 
0.75 
0.58 
0.55 


0.55 


970.1504-1-7    F«i 
(a)  The  fee  bas(  i 


Base. 

is  an  estimate  of 


necessary  aliowa  lie  costs,  with  some 
exclusions.  It  is  i  sed  in  the  fee 
schedules  to  dete  rmine  the  maximum 
annual  fee  for  a  f  xed  fee  contract.  That 
portion  of  the  fee  base  that  represents 
the  cost  of  the  Pr  )duction.  Research  and 
Development,  or  invironmental 
Management  woi  k  to  be  performed, 
shall  be  exclusive  s  of  the  cost  of  source 
and  special  nuch  ar  materials;  estimated 
costs  of  land,  bui  dings  and  facilities 
whether  to  be  lea  sed.  purchased  or 
constructed;  dep  eciation  of 
Government  faci  ities;  and  any  estimate 
of  effort  for  whic  i  a  separate  fee  is  to 
be  negotiated. 

(b)  Such  portic  n  of  the  fee  base,  in 
addition  to  the  aijustments  in 
paragraph  (a)  of  t  lis  subsection,  shall 
exclude: 

(1)  Any  part  of  the  estimated  cost  of 
capital  equipmei  t  (other  than  special 
equipment)  whic  i  the  contractor 
procures  by  subc  antract  or  other  similar 
costs  which  is  of  such  magnitude  or 
nature  as  to  distc  rt  the  technical  and 
management  effc  rt  actually  required  of 
the  contractor; 

(2)  At  least  20'  o  of  the  estimated  cost 
or  price  of  subco  itracts  and  other  major 
contractor  procui  ements; 

(3)  Up  to  lOO'X  of  the  estimated  cost 
or  price  of  subco  itracts  and  other  major 
contractor  procu  ements  if  they  are  of  a 
magnitude  or  nal  ure  as  to  distort  the 
technical  and  m<  nagement  effort 
actually  requirec  of  the  contractor; 

(4)  Special  eqt  ipment  as  defined  in 
48  CFR  970.1504-1-8: 

(5)  Estimated  c  ost  of  Government- 
furnished  propel  ty.  services  and 
equipment; 

(6)  All  estimate  ss  of  costs  not  directly 
incurred  by  or  re  imbursed  to  the 
operating  contrai  :tor; 

(7)  Estimates  olf  home  office  or 
corporate  genera  and  administrative 
expenses  that  sh  ill  be  reimbursed 
through  the  cont  "act; 

(8)  Estimates  c  f  any  independent 
research  and  de\  elopment  cost  or  bid 
and  proposal  expenses  that  may  be 
approved  under  he  contract; 

(9)  Any  cost  o  work  funded  with 
uncosted  balance  is  previously  included 


in  a  fee  base  of  this  or  any  other  contract 
performed  by  the  contractor; 

(10)  Cost  of  rework  attributable  to  the 
contractor;  and 

(11)  State  taxes. 

(c)  In  calculating  the  annual  fee 
amounts  associated  with  the 
Production,  Research  and  Development, 
or  Environmental  Management  work  to 
be  performed,  the  fee  base  is  to  be 
allocated  to  the  category  reflecting  the 
work  to  be  performed  and  the 
appropriate  fee  schedule  utilized. 

(d)  The  portion  of  the  fee  base 
associated  with  the  Production, 
Research  and  Development,  or 
Environmental  Management  work  to  be 
performed  and  the  associated  schedules 
in  this  part  are  not  intended  to  reflect 
the  portion  of  the  fee  base  or  related 
compensation  for  unusual  architect- 
engineer,  construction  services,  or 
special  equipment  provided  by  the 
management  and  operating  contractor. 
Architect-engineer  and  construction 
services  are  normally  covered  by  special 
agreements  based  on  the  policies 
applying  to  architect-engineer  or 
construction  contracts.  Fees  paid  for 
such  services  shall  be  calculated  using 
the  provisions  of  48  CFR  91504-1-5 
relating  to  architect-engineer  or 
construction  fees  and  shall  be  in 
addition  to  the  operating  fees  calculated 
for  the  Production,  Research  and 
D^l^elopment,  or  Environmental 
Management  work  to  be  performed. 
Special  equipment  purchases  shall  be 
addressed  in  accordance  with  the 
provisions  of  48  CFR  970.1504-1-8 
relating  to  special  equipment. 

(e)  No  schedule  set  forth  in  48  CFR 
915.404-^1-71-5  or  48  CFR  970.1504-1- 
6  shall  be  used  more  than  once  in  the 
determination  of  the  fee  amount  for  an 
annual  period,  unless  prior  approval  of 
the  Procurement  Executive,  or  designee, 
is  obtained. 

970.1504-1-8    Special  equipment 
purchases. 

(a)  Special  equipment  is  sometimes 
procured  in  conjunction  with 
management  and  operating  contracts. 
When  a  contractor  procures  special 
equipment,  the  DOE  negotiating  official 
shall  determine  separate  fees  for  the 


equipment  which  shall  not  exceed  the 
maximum  fee  allowable  as  established 
using  the  schedule  in  48  CFR  915.404- 
4-71-5(h). 

(b)  In  determining  appropriate  fees, 
factors  such  as  complexity  of 
equipment,  ratio  of  procurement 
transactions  to  volume  of  equipment  to 
be  purchased  and  completeness  of 
services  should  be  considered.  Where 
possible,  the  reasonableness  of  the  fees 
should  be  checked  by  their  relationship 
to  actual  costs  of  comparable 
procurement  services. 

(c)  For  purposes  of  this  subsection, 
special  equipment  is  equipment  for 
which  the  purchase  price  is  of  such  a 
magnitude  compared  to  the  cost  of 
installation  as  to  distort  the  amount  of 
technical  direction  and  management 
effort  required  of  the  contractor.  Special 
equipment  is  of  a  nature  that  requires 
less  management  attention.  When  a 
contractor  procures  special  equipment, 
the  DOE  negotiating  official  shall 
determine  separate  fees  for  the 
equipment  using  the  schedule  in  48  CFR 
915.404^-71-5(h).  The  determination 
of  specific  items  of  equipment  in  this 
category  requires  application  of 
judgment  and  careful  study  of  the 
circumstances  involved  in  each  project. 
This  category  of  equipment  would 
generally  include: 

(1)  Major  items  of  prefabricated 
process  or  research  equipment;  and 

(2)  Major  items  of  preassembled 
equipment  such  as  packaged  boilers, 
generators,  machine  tools,  and  large 
electrical  equipment.  In  some  cases,  it 
would  also  include  special  apparatus  or 
devices  such  as  reactor  vessels  and 
reactor  charging  machines. 

970.1504-1-9    Special  Considerations: 
Cost-plus-award-fee. 

(a)  When  a  management  and  operating 
contract  is  to  be  awarded  on  a  cost-plus- 
award-fee  basis,  several  special 
considerations  are  appropriate. 

(b)  All  annual  performance  incentives 
identified  under  these  contracts  are 
funded  from  the  annual  total  available 
fee,  which  consists  of  a  base  fee  amount 
(which  may  be  zero)  and  a  performance 
fee  amount  (which  typically  will  consist 
of  an  incentive  fee  component  for 
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objective  performance  requirements,  an 
award  fee  component  for  subjective 
performance  requirements,  or  both). 

(c)  The  annual  total  available  fee  for 
the  contract  shall  equal  the  product  of 
the  fee(s)  that  would  have  been 
calculated  for  an  annual  fixed  fee 
contract  and  the  classification  factor(s) 
most  appropriate  for  the  facility/task.  If 
more  than  one  fee  schedule  is 
applicable  to  the  contract,  the  aimual 
total  available  fee  shall  be  the  sum  of 
the  available  fees  derived 
proportionately  from  each  fee  schedule; 
consideration  of  significant  factors 
applicable  to  each  fee  schedule;  and 
application  of  a  Classification  Factor(s) 
most  appropriate  for  the  work. 

(d)  Classification  Factors  applied  to 
each  Facility /Task  Category  are: 




Facility/task  category 

Classification 
factor 

A  

3.0 

B  

2.5 

c               

2.0 

D  

1.25 

_  ._ 

(e)  The  contracting  officer  shall  select 
the  Facility /Task  Category  after 
considering  the  following: 

(1)  Facility /Task  Category  A.  The 
main  focus  of  effort  performed  is  related 
to: 

(i)  The  manufacture,  assembly, 
retrieval,  disassembly,  or  disposal  of 
nuclear  weapons  with  explosive 
potential; 

(ii)  The  physical  cleanup,  processing, 
handling,  or  storage  of  nuclear 
radioactive  or  toxic  chemicals  with 
consideration  given  to  the  degree  the 
nature  of  the  work  advances  state  of  the 
art  technologies  in  cleanup,  processing 
or  storage  operations  and/or  the 
inherent  difficulty  or  risk  of  the  work  is 
significantly  demanding  when 
compared  to  similar  industrial/DOE 
settings  (i.e.,  nuclear  energy  processing, 
industrial  environmental  cleanup); 

(iii)  Construction  of  facilities  such  as 
nuclear  reactors,  atomic  particle 
accelerators,  or  complex  laboratories  or 
industrial  units  especially  designed  for 
handling  radioactive  materials; 

(iv)  Research  and  development 
directly  supporting  paragraphs  (e)(l)(i), 
(ii),  or  (iii)  of  this  subsection  and  not 
conducted  in  a  laboratory,  or 

(v)  As  designated  by  the  Procurement 
Executive,  or  designee.  (Classification 
factor  3.0) 

(2)  Facility/Task  Category  B.  The 
main  focus  of  effort  performed  is  related 
to: 

(i)  The  safeguarding  and  maintenance 
of  nuclear  weapons  or  nuclear  material; 

(ii)  The  manufacture  or  assembly  of 
nuclear  components; 


(iii)  The  physical  cleanup,  processing, 
handling,  or  storage  of  nuclear 
radioactive  or  toxic  chemicals,  or  other 
substances  which  pose  a  significant 
threat  to  the  environment  or  the  health 
and  safety  of  workers  or  the  public,  if 
the  nature  of  the  work  uses  state  of  the 
art  technologies  or  applications  in  such 
operations  and/or  the  inherent  difficulty 
or  risk  of  the  work  is  more  demanding 
than  that  found  in  similar  industrial/ 
DOE  settings  (i.e.,  nuclear  energy, 
chemical  or  petroleum  processing, 
industrial  environmental  cleanup); 

(iv)  The  detailed  plaiming  necessary 
for  the  assembly/disassembly  of  nuclear 
weapons/components; 

(v)  Construction  of  facilities  involving 
operations  requiring  a  high  degree  of 
design  layout  or  process  control; 

(vi)  Research  and  development 
directly  supporting  paragraphs  (e)(2)(i), 
(ii),  (iii),  (iv)  or  (v)  of  this  subsection 
and  not  conducted  in  a  laboratory;  or 

(vii)  As  designated  by  the 
Procurement  Executive,  or  designee. 
(Classification  factor  2.5) 

(3)  Facility/Task  Category  C.  The 
main  focus  of  effort  performed  is  related 
to: 

(i)  The  physical  cleanup,  processing, 
or  storage  of  nuclear  radioactive  or  toxic 
chemicals  if  the  nature  of  the  work  uses 
routine  technologies  in  cleanup, 
processing  or  storage  operations  cuid/or 
the  inherent  difficulty  or  risk  of  the 
work  is  similar  to  that  found  in  similar 
industrial/DOE  settings  (i.e.,  nuclear 
energy,  chemical  processing,  industrial 
environmental  cleanup); 

(ii)  Plant  and  facility  maintenance; 

(iii)  Plant  and  facility  security  (other 
than  the  safeguarding  of  nuclear 
weapons  and  material); 

(iv)  Construction  of  facilities 
involving  operations  requiring  normal 
processes  and  operations;  general  or 
administrative  service  buildings;  or 
routine  infrastructure  requirements; 

(v)  Research  and  development 
directly  supporting  paragraphs  (e)(3)(i), 
(ii),  (iii)  or  (iv)  of  this  subsection  and 
not  conducted  in  a  laboratory;  or 

(vi)  As  designated  by  the  Procurement 
Executive,  or  designee.  (Classification 
factor  2.0) 

(4)  Facility/Task  Category  D.  The 
main  focus  of  the  effort  performed  is 
research  and  development  conducted  at 
a  laboratory.  (Classification  factor  1.25) 

(f)  Where  the  Procurement  Executive, 
or  designee,  has  approved  a  base  fee,  the 
Classification  Factors  shall  be  reduced, 
as  approved  by  the  Procurement 
Executive,  or  designee. 

(g)  Any  risks  which  are  indemnified 
by  the  Government  (for  example,  by  the 
Price- Anderson  Act)  will  not  be 
considered  as  risk  to  the  contractor. 


(h)  All  management  and  operating 
contracts  awarded  on  a  cost-plus-award- 
fee  basis  shall  set  forth  in  the  contract, 
or  the  PerformeUice  Evaluation  and 
Measurement  Plan(s)  required  by  the 
contract  clause  at  48  CFR  970.5215-1. 
Total  Available  Fee:  Base  Fee  Amount 
and  Performance  Fee  Amount,  a  site 
specific  method  of  rating  the 
contractor's  performance  of  the  contract 
requirements  and  a  method  of  fee 
determination  tied  to  the  method  of 
rating. 

(i)  Prior  approval  of  the  Procurement 
Executive,  or  designee,  is  required  for 
an  annual  total  available  fee  amount 
exceeding  the  guidelines  in  paragraph 
(c)  of  this  subsection. 

(j)  DOE  Operations/Field  Office 
Managers  must  ensure  that  all  important 
areas  of  contract  performance  are 
specified  in  the  contract  or  Performance 
Evaluation  and  Measurement  Plan(s), 
even  if  such  areas  are  not  assigned 
specific  weights  or  percentages  of 
available  fee. 

970.1504-1-10    Special  considerations: 
Fee  limitations. 

In  situations  where  the  objective 
performance  incentives  are  of  unusual 
difficulty  or  where  the  successful 
completion  of  the  performance 
incentives  would  provide  extraordinary 
value  to  the  Government,  fees  in  excess 
of  those  allowed  under  48  CFR 
970.1504-1-5  and  48  CFR  970.1504-1- 
9  may  be  allowed  with  the  approval  of 
the  Procurement  Executive,  or  designee. 
Requests  to  allow  fees  in  excess  of  those 
provided  under  other  provisions  of  this 
fee  policy  must  be  accompanied  by  a 
written  justification  with  detailed 
supporting  rationale  as  to  how  the 
specific  circumstances  satisfy  the  two 
criteria  listed  in  this  subsection. 

970.1504-1-11     Documentation. 

The  contracting  officer  shall  tailor  the 
documentation  of  the  determination  of 
fee  prenegotiation  objective  based  on  48 
CFR  15.406-1,  Prenegotiation 
objectives,  and  the  determination  of  the 
negotiated  fee  in  accordance  with  48 
CFR  15.406-3.  Documenting  the 
negotiation.  The  contracting  officer  shall 
include  as  part  of  the  docimientation: 
the  rationale  for  the  allocation  of  cost 
and  the  assignment  of  Facility/Task 
Categories;  a  discussion  of  the 
calculations  described  in  48  CFR 
970.1504-1-5;  and  discussion  of  any 
other  relevant  provision  of  this 
subsection. 

970.1504-2    Price  negotiation. 

(a)  Management  and  operating 
contract  prices  (fee)  and  DOE 
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obligations  to  s 
performance  sh 

(1)  The  level 
and  the  amount 
for  DOE  approv  ;d 
program  legislai  i 

(2)  Congressi(  nal 
reporting  limita 

(3)  The  amoupt 
to  DOE; 

(4)  The  amouht 
authority  allott(  d 
and  Approved 
limitations;  and 

(5)  The  amou|it 
available  to  the 
as  determined 
applicable  finaiicial 
directives. 

(b)  Funds 
available  by  coijtract 
modification 
available  for 
support  perf( 
projects,  tasks 
services. 

(c)  Contractor 
limited  to  the 
available  and  ol  ligated 
As  prescribed  a 
the  clause  at  48 
Obligation  of 
purpose. 


I  ipport  contract 

11  be  governed  by: 
( if  activity  authorized 
of  funds  appropriated 

programs  by  specific 
on: 

budget  and 
ions: 
of  funds  apportioned 

of  obligational 
to  program  officials 
funding  Program 


of  funds  actually 
DOE  operating  activity 
accordance  with 
regulations  and 


11 


sha  1 


be  obligated  and  made 

provision  or 
the  funds  become 
ation  for  payment  to 
of  DOE  approved 
1  vork  authorizations,  or 


af  er 
ob  ig. 


orn  ance 


expenditures  shall  be 

erall  amount  of  funds 

on  the  contract. 

48  CFR  970.3270(b), 

CFR  970.5232-4. 

s,  is  used  for  this 


Fv  nd 


970.1 504-3    Dog  umentation. 

970.1 504-3-1     C  »st  or  pricing  data. 

(a)  The  certifi  :ation  requirements  of 
48  CFR  15.406- 1  are  not  applied  to  DOE 
cost-reimburser  lent  management  and 
operating  contr.  cts. 

(b)  The  contTc  cting  officer  shall 
ensure  that  man  agement  and  operating 

their  subcontractors 
obtain  cost  or  pi  icing  data  prior  to  the 
award  of  a  nego  iated  subcontract  or 

a  subcontract  in 
48  CFR  15.406-2,  and 


modification  of 
accordance  witl  i 


incorporate  app  ropriate  contract 


provisions  simi 


ar  to  those  set  forth  at 


48  CFR  52.215- 10  and  48  CFR  52.215- 
1 1  that  provide  or  the  reduction  of  a 
negotiated  subc  intract  price  by  any 
significant  amo  int  that  the  subcontract 
price  was  incre  sed  because  of  the 
submission  of  c  gfective  cost  or  pricing 
data  by  a  subco  itractor  at  any  tier. 

(c)  The  claus*  s  at  48  CFR  52.215-12 
and  48  CFR  52.;  115-13  shall  be  included 
in  management  and  operating  contracts. 

970.1504-4    Special  cost  or  pricing  areas. 

970.1504-4-1     M  ake-or-buy  plans. 


P  alley. 


970.1504-4-2 

(a)  Contractirlg 
management  anp 
to  develop  and 
plans  that  establish 


officers  shall  require 

operating  contractors 

mplement  make-or-buy 

a  preference  for 


providing  supplies  or  services 
(including  construction  and 
construction  management)  on  a  least- 
cost  basis,  subject  to  program  specific 
make-or-buy  criteria.  The  emphasis  of 
this  make-or-buy  structure  is  to 
eliminate  bias  for  in-house  performance 
where  an  activity  may  be  performed  at 
less  cost  or  otherwise  more  efficiently 
through  subcontracting. 

(b)  A  work  activity,  supply  or  service 
is  provided  at  "least  cost"  when,  after 
consideration  of  a  variety  of  appropriate 
programmatic,  business,  and  financial 
factors,  it  is  concluded  that  performance 
by  either  "in-house"  resources  or  by 
contracting  out  is  likely  to  provide  the 
property  or  service  at  the  lowest  overall 
cost.  Progranmiatic  factors  include,  but 
are  not  limited  to,  program  specific 
make-or-buy  criteria  established  by  the 
Department  of  Energy,  the  impact  of  a 
"make"  or  a  "buy"  decision  on  mission 
accomplishment,  and  anticipated 
changes  to  the  mission  of  the  facility  or 
site.  Business  factors  pertain  to  such 
elements  as  market  conditions,  past 
experience  in  obtaining  similar  supplies 
or  services,  and  overall  operational 
efficiencies  that  might  be  available 
through  either  in-house  performance  or 
contracting  out.  Among  the  financial 
factors  that  may  be  considered  to 
determine  a  least-cost  alternative  in  a 
make-or-buy  analysis  are  both  recurring 
and  one-time  costs  attributable  to  either 
retaining  or  contracting  out  a  particular 
item,  financial  risk,  and  the  anticipated 
contract  price. 

(c)  In  developing  and  implementing 
its  make-or-buy  plan,  a  contractor  shall 
be  required  to  assess  subcontracting 
opportunities  and  implement 
subcontracting  decisions  in  accordance 
with  the  following: 

(1)  The  contractor  shall  conduct 
internal  productivity  improvement  and 
cost-reduction  programs  so  that  in- 
house  performance  options  can  be  made 
more  efficient  and  cost-effective. 

(2)  The  contractor  shall  consider 
subcontracting  opportunities  with  the 
maximum  practicable  regard  for  open 
communications  with  potentially 
affected  employees  and  their 
representatives.  Similarly,  a  contractor 
will  communicate  its  plans,  activities, 
cost-benefit  analyses,  and  decisions 
with  those  stakeholders  likely  to  be 
affected  by  such  decisions,  including 
representatives  of  the  community  and 
local  businesses. 

970.1504-4-3    Requirements. 

(a)  Development  of  program-specific 
make-or-buy  criteria. 

(1)  Program  specific  make-or-buy 
criteria  are  these  factors  that  reflect 
specific  mission  or  program  objectives 


(including  operational  efficiency, 
contractor  diversity,  environment,  safety 
and  health,  work  force  displacement 
and  restructuring,  and  collective 
bargaining  agreements)  and  that,  upon 
their  application  to  a  specific  work 
effort,  would  override  a  decision  based 
on  a  purely  economic  rationale.  These 
criteria  are  to  be  used  to  assess  each 
work  effort  identified  in  a  facility's  or 
site's  make-or-buy  plan  to  determine  the 
appropriateness  of  a  contractor's  make- 
or-buy  decisions. 

(2)  Heads  of  Contracting  Activities 
shall  ensure  that  program  specific  make- 
or-buy  criteria  are  developed  and 
provided  to  the  contractor  for  use  in  its 
make-or-buy  plan  administration 
activities  for  the  facility,  site,  or  specific 
program,  as  appropriate.  Although  the 
Head  of  the  Contracting  Activity  has  the 
responsibility  for  ensuring  that  the 
program-specific  make-or-buy  criteria 
are  developed  and  provided  to  the 
contractor,  the  actual  development  of 
the  program  specific  make  or  buy 
criteria  should  be  accomplished  by  the 
appropriate  collaboration  of 
headquarters  and  field  office  program, 
technical,  and  business  specialists. 
Accordingly,  these  organizations  and 
individuals  should  be  relied  on  for  the 
development  of  the  program  specific 
make  or  buy  criteria  so  that  they 
appropriately  reflect  program 
considerations  applicable  to  the 
contractor's  make-or-buy  decisions. 

(b)  Make-or-buy  plan  property  and 
services.  Supplies  or  services  estimated 
to  cost  less  than  one  (1)  percent  of  the 
estimated  total  operating  cost  for  a  year 
or  Si  million  for  the  same  year, 
whichever  is  less,  need  not  be  included 
in  the  contractor's  make-or-buy  plan. 
However,  adjustments  may  be  made  to 
these  thresholds  where  programmatic  or 
cost  considerations  would  indicate  that 
a  particular  supply  or  service  should  be 
included  in  the  make-or-buy  plan. 

(c)  Competitive  solicitation 
requirements.  (1)  To  the  extent 
practicable,  a  competitive  solicitation 
for  the  management  and  operation  of  a 
Department  of  Energy  facility  or  site 
should: 

(i)  Identify  those  programs,  projects, 
work  areas,  functions  or  services  that 
the  Department  intends  for  the 
successful  offeror  to  include  in  any 
make-or-buy  plan;  and 

(ii)  Require  the  submission  of  a 
preliminciry  make-or-buy  plan  for  the 
period  of  performance  of  the  contract 
from  each  offeror  as  part  of  its  proposal 
submitted  in  response  to  the 
competitive  solicitation. 

(2)  If  the  requirement  for  each  offeror 
to  submit  a  preliminary  make-or-buy 
plan  as  part  of  its  proposal  is 
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impractical  or  otherwise  incompatible 
with  the  acquisition  strategy, 
consideration  should  be  given  to 
structuring  the  evaluation  criteria  for 
the  competitive  solicitation  in  such  a 
manner  as  to  permit  the  evaluation  of  an 
offeror's  approach  to  conducting  its 
make-or-buy  program  within  the  context 
of  the  contractual  requirements. 

(3)  The  successful  offeror's 
preliminary  make-or-buy  plan  shall  be 
submitted  for  final  approval  within  180 
days  after  contract  award,  consistent 
with  the  requirements  of  48  CFR 
970.5215-2(c),  Make-or-Buy  Plan. 

(d)  Evaluation  of  the  contractor's 
make-or-buy  plan.  In  evaluating  the 
contractor's  make-or-buy  plan,  the 
contracting  officer  shall  consider  the 
following  factors: 

(1)  The  program  specific  make-or-buy 
criteria  (such  as  operational  efficiency, 
contractor  diversity,  envirorunent,  safety 
and  health,  work  force  displacement 
and  restructiuing,  and  collective 
bargaining  agreements)  with  particular 
attention  to  the  effect  of  a  "buy" 
decision  on  the  contractor's  ability  to 
maintain  core  competencies  needed  to 
accomplish  mission-related  programs 
and  projects; 

(2)  The  impact  of  a  "make"  or  "buy" 
decision  on  contract  cost,  schedule,  and 
performance  and  financial  risk; 

(3)  The  potential  impact  of  a  "make" 
or  "buy"  decision  on  known  futvire 
mission  or  program  activities  at  the 
facility  or  site; 

(4)  Past  experience  at  the  facility  or 
site  regarding  "make-or-buy"  decisions 
for  the  same,  or  similar,  supplies  or 
services; 

(5)  Consistency  with  the  contractor's 
approved  subcontracting  plan,  as 
required  by  the  clause  entitled  "Small, 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan"  (48  CFR  52.219-9),  and 
implementation  of  Section  3021  of  the 
Energy  Policy  Act  of  1992. 

(6)  Local  market  conditions,  including 
contractor  work  force  displacement  and 
the  availability  of  firms  that  can  meet 
the  work  requirements  with  regard  to 
quality,  quantity,  cost,  and  timeliness; 

(7)  Where  the  construction  of  new  or 
additional  facilities  is  required,  that  the 
cost  of  such  facilities  is  in  the 
Govermnent's  best  interest  when 
compared  to  subcontracting  or 
privatization  alternatives;  and 

(8)  Whether  all  relevant  requirements 
and  costs  of  performing  the  work  by  the 
contractor  and  through  subcontracting 
are  considered  and  any  different 
requirements  for  the  same  work  are 
reconciled. 

(e)  Approval.  The  contracting  officer 
shall  approve  all  plans  and  revisions 


thereto.  Once  approved,  a  make-or-buy 
plan  shall  remain  effective  for  the  term 
of  the  contract  (up  to  a  period  of  five 
years),  unless  circumstances  warrant  a 
change. 

(f)  Administration.  The  contractor's 
performance  against  the  approved  make- 
or-buy  plan  shall  be  monitored  to 
ensure  that: 

(1)  The  contractor  is  complying  with 
the  plan; 

(2)  Items  identified  for  deferral 
decisions  are  addressed  in  a  timely 
manner;  and 

(3)  The  contractor  periodically 
updates  the  make-or-buy  plan  based  on 
changed  circumstances  or  significant 
new  work. 

970.1504-5    Solicitation  provision  contract 
clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5215-1,  Total 
Available  Fee:  Base  Fee  Amount  and 
Performance  Fee  Amount,  in 
management  and  operating  contracts, 
and  other  contracts  determined  by  the 
Procurement  Executive,  or  designee, 
that  include  cost-plus-award-fee 
arrangements. 

(1)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  I 
when  the  award  fee  cycle  consists  of 
two  or  more  evaluation  periods. 

(2)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  II 
when  the  award  fee  cycle  consists  of 
one  evaluation  period. 

(3)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  III 
when  the  DOE  Operations/Field  Office 
Manager,  or  designee,  requires  the 
contractor  to  submit  a  self-assessment. 

(4)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  IV 
when  the  DOE  Operations/Field  Office 
Manager,  or  designee,  permits  the 
contractor  to  submit  a  self-assessment  at 
the  contractor's  option. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5215-2,  Make- 
or-Buy  Plan,  in  management  and 
operating  contracts.  The  contracting 
officer  may  add  a  sentence  at  the  end  of 
paragraph  (d)  of  the  clause  to  identify 
where  in  the  contract  the  make-or-buy 
plan  is  located. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5215-3, 
Conditional  Payment  of  Fee,  Profit,  or 
Incentives,  in  management  and 
operating  contracts,  and  other  contracts 
determined  by  the  Prociu-ement 
Executive,  or  designee.  The  contracting 
officer  shall  include  the  clause  with  its 
Alternate  I  in  contracts  awarded  on  cost- 
plus-award-fee,  multiple  fee,  or 
incentive  fee  basis  which  mav  include 


various  types  of  fee  and  incentive 
arrangements. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5215-4,  Cost 
Reduction,  in  management  and 
operating  contracts,  and  other  contracts 
determined  by  the  Procurement 
Executive,  or  designee,  if  cost  savings 
programs  are  contemplated. 

(e)  The  Contracting  officer  shall  insert 
the  provision  at  48  CFR  970.5215-5, 
Limitation  on  Fee,  in  solicitations  for 
management  and  operating  contracts, 
and  other  contracts  determined  by  the 
Procurement  Executive,  or  designee. 

Subpart  970.17— Special  Contracting 
Methods 

970. 1 706    (Management  and  operating 
contracts. 

970.1 70&-1     Award,  renewal,  and 
extension. 

(a)  Contract  term.  Effective  work 
performance  under  a  management  and 
operating  contract  is  facilitated  by  the 
use  of  a  relatively  long  contract  term  of 
up  to  ten  (10)  years.  Accordingly, 
management  and  operating  contracts 
shall  provide  for  a  basic  contract  term 
not  to  exceed  five  (5)  years  and  may 
include  an  option(s)  to  extend  the  term 
for  additional  periods;  provided,  that  no 
one  option  period  exceeds  five  (5)  years 
in  duration  and  the  total  term  of  the 
contract,  including  any  options 
exercised,  does  not  exceed  ten  (10) 
years.  The  specific  term  of  the  base 
period  and  of  any  options  periods  shall 
be  determined  at  the  time  of  the 
authorization  to  compete  or  extend  the 
contract.  The  term  "option"  as  used 
herein  means  a  unilateral  right  in  the 
contract  by  which  the  Government  can 
extend  the  term  of  the  contract. 
Accordingly,  except  as  may  be  provided 
for  through  the  inclusion  of  an  option(s) 
in  the  contract  to  extend  the  term,  any 
extension  to  continue  the  contract  with 
the  incumbent  contractor  beyond  its 
term  shall  only  occur  when  such 
extension  can  be  justified  under  one  of 
the  statutory  authorities  identified  in  48 
CFR  6.302  and  when  authorized  by  the 
Head  of  the  Agency. 

(b)  Exercise  of  option.  As  part  of  the 
review  required  by  48  CFR  17.605(b), 
the  contracting  officer  shall  assess 
whether  competing  the  contract  will 
produce  a  more  advantageous  offer  than 
exercising  the  option.  The  incumbent 
contractor's  past  performance  under  the 
contract,  the  extent  to  which 
performance-based  management 
contract  provisions  are  present,  or  can 
be  negotiated  into,  the  contract,  and  the 
impact  of  a  change  in  a  contractor  on 
the  Department's  discharge  of  its 
programs  are  considerations  that  shall 
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970.1907-1     Subcontracting  plan 
requirements. 

Pursuant  to  the  clause  at  48  CFR 
52.219-9,  Sma  1,  Small  Disadvantaged 
and  Woman-d  vned  Small  Business 
Subcontracting  Plan,  which  is  required 
for  all  manager  lent  and  operating 
contracts,  each  management  and 
operating  contjact  shall  include  a 
subcontracting  plan  which  is  effective 
for  the  term  of  he  contract.  Goals  for  the 
contract  shall  I  e  negotiated  aimually 
when  revised  f  inding  levels  are 
determined.  Tl  e  plan  should  include 
provisions  for  i  evising  the  goals  or  any 
other  sections  of  the  plan.  Such 
revisions  shall  be  in  writing,  approved 
by  the  contract  ing  officer,  and  shall  be 
specifically  ms  de  a  material  part  of  the 
contract. 

Subpart  970.2^— Application  of  Labor 
Policies 
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970.2201-1-1     General. 

Contracting  officers  shall,  in 
appropriate  circumstances,  follow  the 
guidance  in  48  CFR  subpart  22.1.  as 
supplemented  in  this  section,  in  the 
award  and  administration  of 
management  and  operating  contracts. 

970.2201-1-2    Policies. 

(a)  The  extent  of  Government 
ownership  of  the  nation's  energy  plant 
and  materials,  and  the  overriding 
concerns  of  national  defense  and 
security,  impose  special  conditions  on 
persormel  and  labor  relations  in  the 
energy  program.  Such  special 
conditions  include  the  need  for 
continuity  of  vital  operations  at  DOE 
installations;  retention  by  DOE  of 
absolute  authority  on  all  questions  of 
security;  and  DOE  review  of  labor 
expenses  under  management  and 
operating  contracts  as  a  part  of  its 
responsibility  for  assxiring  judicious 
expenditure  of  public  funds.  It  is  the 
intent  of  DOE  that  persormel  and  labor 
policies  throughout  the  energy  program 
reflect  the  best  experience  of  American 
industry  in  aiming  to  achieve  the  type 
of  stable  labor-management  relations 
that  are  essential  to  the  proper 
development  of  the  energy  program.  The 
following  enunciates  the  principles 
upon  which  the  DOE  policy  is  based: 

(1)  Employment  standards,  (i) 
Management  and  operating  contractors 
are  expected  to  bring  experienced, 
proven  personnel  from  their  private 
operations  to  staff  key  positions  on  the 
contract  work  and  to  recruit  other  well- 
qualified  persormel  as  needed.  Such 
persormel  should  be  employed  and 
treated  during  employment  without 
discrimination  by  reason  of  race,  color, 
religion,  sex,  or  national  origin. 
Contractors  shall  be  required  to  take 
affirmative  action  to  achieve  these 
objectives. 

(ii)  The  job  qualifications  and 
suitability  of  prospective  employees 
should  be  established  by  the  contractor 
prior  to  employment  by  careful 
persormel  investigations.  Such 
personnel  investigations  should 
include,  as  appropriate:  a  credit  check; 
verification  of  high  school  degree/ 
diploma  or  degree/diploma  granted  by 
an  institution  of  higher  learning  within 
the  last  5  years;  contacts  with  listed 
personal  references;  contacts  with  listed 
employers  for  the  past  3  years 
(excluding  employment  of  less  than  60 
days  duration,  part-time  employments, 
and  craft/union  employments);  and 
local  law  enforcement  checks  when 
such  checks  are  not  prohibited  by  State 


or  local  law  or  regulation,  and  when  the 
individual  resides  in  the  jurisdiction 
where  the  contractor  is  located.  When  a 
DOE  access  authorization  (security 
clearance)  will  be  required,  the 
aforementioned  preemployment  checks 
must  be  conducted  and  the  applicant's 
job  qualifications  and  suitability  must 
be  established  before  a  request  is  made 
to  the  DOE  to  process  the  applicant  for 
access  authorization.  Evidence  must  be 
furnished  to  the  DOE  with  the 
applicant's  security  forms  that  specify; 
the  date  each  check  was  conducted,  the 
entity  contacted  that  provided 
information  concerning  the  applicant,  a 
synopsis  of  the  information  provided  as 
a  result  of  each  contact,  and  a  statement 
that  all  information  available  has  been 
reviewed  and  favorably  adjudicated  in 
accordance  with  the  contractor's 
personnel  policies.  When  an  applicant 
is  being  hired  specifically  for  a  position 
which  requires  a  DOE  access 
authorization,  the  applicant  shall  not  be 
placed  in  that  position  prior  to  the 
access  authorization  being  granted  by 
the  DOE  unless  an  exception  has  been 
obtained  fi-om  the  Head  of  the 
Contracting  Activity,  or  designee.  If  an 
applicant  is  placed  in  that  position  prior 
to  access  authorization  being  granted  by 
the  DOE,  the  applicant  may  not  be 
afforded  access  to  classified  matter  or 
special  nuclear  materials  (in  categories 
requiring  access  authorization)  until  the 
DOE  notifies  the  employer  that  access 
authorization  has  been  granted. 
Management  and  operating  contractors 
and  other  contractors  operating  DOE 
facilities  may  include  the  requirements 
set  forth  in  this  subsection  in 
subcontracts  (appropriately  modified  to 
identify  the  parties)  wherein 
subcontract  employees  will  be  required 
to  hold  DOE  access  authorization  in 
order  to  perform  on-site  duties,  such  as 
protective  force  operations. 

(iii)  Consistent  with  the  policies  set 
forth  in  this  subpart,  the  contractor  is 
responsible  for  maintaining  satisfactory 
standards  for  employee  qualifications, 
performance,  conduct,  and  business 
ethics  under  its  own  persormel  policies. 

(2)  Security.  On  all  matters  of  security 
at  its  facilities,  DOE  retains  absolute 
authority  and  neither  the  regulations 
and  policies  pertaining  to  security,  nor 
their  administration,  are  matters  for 
collective  bargaining  between  the 
contractor's  management  and  labor. 
Insofar  as  DOE  security  regulations 
affect  the  collective  bargaining  process, 
the  security  policies  and  regulations 
will  be  made  known  to  both  parties.  To 
the  fullest  extent  feasible,  DOE  will 
consult  with  representatives  of  the 
contractor's  management  and  labor 
when  formulating  security  regulations 
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and  policies  that  may  affect  the 
collective  bargaining  process. 

(3)  Wages,  salaries,  and  employee 
benefits,  (i)  Wages,  salaries,  and 
employee  benefits  shall  be  administered 
in  a  manner  designated  to  adapt  the 
normal  practices  and  conditions  of 
industry  or  institutions  of  higher 
education  to  the  contract  work,  and  to 
provide  for  appropriate  review  by  DOE. 
Area  practices,  valid  patterns,  and  well- 
established  commercial  or  academic 
practices  of  the  contractors,  as 
appropriate,  form  the  criteria  for  the 
establishment  and  adjustment  of 
compensation  schedules. 

(ii)  The  aspects  of  wages,  hours,  and 
working  conditions  which  are  the 
substance  of  collective  bargaining  in 
normal  organized  industries  will  be  left 
to  the  orderly  processes  of  negotiation 
and  agreement  between  DOE  contractor 
management  and  employee 
representatives  with  maximum  possible 
freedom  from  Government  interference. 

(4)  Employee  relations.  The  handling 
of  employee  relations  on  contract  work, 
including  such  matters  as  the  conduct 
and  discipline  of  the  work  force  and  the 
handling  of  employee  grievances,  is  part 
of  the  normal  management 
responsibility  of  the  contractor. 

(5)  Collective  bargaining,  (i)  DOE 
review  of  collective  bargaining  practices 
will  be  premised  on  the  view  that 
management's  trusteeship  for  the 
operation  of  the  Government  facilities 
includes  the  duty  to  adopt  practices 
which  are  fundamental  to  the  friendly 
adjustment  of  disputes,  and  which 
experience  has  shown,  promote  orderly 
collective  bargaining  relationships. 
Practices  inconsistent  with  this  view 
may  be  objected  to  if  not  found  to  be 
otherwise  clearly  warranted. 

(ii)  Consistent  with  the  policy  of 
assuring  continuity  of  operation  of  vital 
facilities,  all  collective  bargaining 
agreements  at  DOE-owned  facilities 
should  provide  that  grievances  and 
disputes  involving  the  interpretation  or 
application  of  the  agreement  will  be 
settled  without  resorting  to  strike, 
lockout,  or  other  interruption  of  normal 
operations.  For  this  purpose,  each 
collective  bargaining  agreement  entered 
into  during  the  period  of  performance  of 
this  contract  should  provide  an  effective 
grievance  procedure  with  arbitration  as 
its  final  step,  unless  the  parties 
mutually  agree  upon  some  other  method 
of  assuring  continuity  of  operation  for 
the  term  of  the  collective  bargaining 
agreement. 

(iii)  DOE  expects  its  management  and 
operating  contractors  and  the  unions 
representing  the  contractor's  employees 
to  cooperate  fully  with  the  Federal 
Mediation  and  Conciliation  Service. 


(6)  Persormel  training.  DOE 
encourages  and  supports  personnel 
training  programs  aimed  at  improving 
work  efficiency  or  developing  needed 
skills  which  are  not  otherwise 
obtainable. 

(7)  Working  conditions.  Accident, 
fire,  health,  and  occupational  hazards 
associated  with  DOE  activities  will  be 
held  to  a  practical  minimum  level  and 
controlled  in  the  interest  of 
maintenance  of  health  and  prevention  of 
accidents.  Subject  to  DOE  control, 
contractors  shall  be  required  to  maintain 
comprehensive  continuous  preventive 
and  protective  programs  appropriate  to 
the  particular  activities  throughout  all 
operations.  Appropriate  financial 
protection  in  case  of  occupational 
disability  must  be  provided  to 
employees  on  DOE  projects. 

(c)  Title  to  payroll  and  associated 
records  under  certain  contracts  for  the 
management  and  operation  of  DOE 
facilities,  and  for  necessary 
miscellaneous  construction  incidental 
to  the  function  of  these  facilities,  shall 
vest  in  the  Government.  Such  records 
are  to  be  disposed  of  in  accordance  with 
DOE  directions.  For  such  contracts,  the 
Solicitor  of  Labor  has  granted  a 
tolerance  from  the  Department  of  Labor 
Regulations  to  omit  from  the  prescribed 
labor  clauses  the  requirement  for  the 
retention  of  payrolls  and  associated 
records  for  a  period  of  three  years  after 
completion  of  the  contract.  Under  this 
tolerance,  the  records  retention 
requirements  for  all  labor  clauses  in  the 
contract  and  the  Fair  Labor  Standards 
Act  are  satisfied  by  disposal  of  such 
records  in  accordance  with  applicable 
DOE  directives. 

970.2201-1-3    Contract  clause. 

In  addition  to  the  clause  at  48  CFR 
52.222-1,  Notice  to  the  Government  of 
Labor  Disputes,  the  contracting  officer 
shall  insert  the  clause  at  970.5222-1, 
Collective  Bargaining  Agreements'. 
Management  and  Operating  Contracts, 
in  all  management  and  operating 
contracts. 

970.2201-2    Overtime  management. 

970.2201-2-1     Policy. 

Contracting  officers  shall  ensure  that 
management  and  operating  contractors 
manage  overtime  cost  effectively  and 
use  overtime  only  when  necessary  to 
ensure  performance  of  work  under  the 
contract. 

970.2201-2-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5222-2,  Overtime 
Management,  in  management  and 
operating  contracts. 


970.2204    Labor  standards  for  contracU 
involving  construction. 

970.2204-1     Statutory  and  regulatory 
requirements. 

970.2204-1-1     Administrative  controls  and 
criteria  for  application  of  the  Davis-Bacon 
Act  in  operational  or  maintenance  activities. 

(a)  Particular  work  items  falling 
within  one  or  more  of  the  following 
criteria  normally  will  be  classified  as 
noncovered  by  the  Davis-Bacon  Act, 
hereinafter  referred  to  in  this  section  as 
the  "Act." 

(1)  Individual  work  items  estimated  to 
cost  $2,000  or  less.  The  total  dollar 
amount  of  the  management  and 
operating  contract  is  not  a  factor  to  be 
considered  and  bears  no  relation  to 
individual  work  items  classified  as 
construction,  alteration  and/or  repair, 
including  painting  and  decorating. 
However,  no  item  of  work,  the  cost  of 
which  is  estimated  to  be  in  excess  of 
$2,000,  shall  be  artificially  divided  into 
portions  less  than  $2,000  for  the 
purpose  of  avoiding  the  application  of 
the  Act. 

(2)  Work  and  services  that  are  a  part 
of  operational  and  maintenance 
activities  or  which,  being  very  closely 
and  directly  involved  therewith,  are 
more  in  the  nature  of  operational 
activities  than  construction,  alteration, 
and/or  repair  work.  This  includes  work 
and  services  which  would  involve  a 
material  risk  to  continuity  of  operations, 
to  life  or  property,  or  to  DOE  operating 
requirements,  if  performed  by  persons 
other  than  the  contractor's  regular 
production  and  maintenance  forces. 
However,  any  decision  that  contracts  or 
work  items  are  noncovered  for  these 
reasons  must  be  made  by  the  Head  of 
the  Contracting  Activity  without  power 
of  delegation. 

(3)  Assembly,  modification,  setup, 
installation,  replacement,  removal, 
rearrangement,  connection,  testing, 
adjustment,  and  calibration  of 
machinery  and  equipment.  However,  it 
is  noted  that  these  activities  are  covered 
if  they  are  part  of,  or  would  be  a  logical 
part  of,  the  construction  of  a  facility,  or 
if  construction-type  work  which  is  not 
"incidental"  to  the  overall  effort  is 
involved. 

(4)  Experimental  development  of 
equipment,  processes,  or  devices, 
including  assembly,  fitting,  installation, 
testing,  reworking,  and  disassembly. 
This  refers  to  equipment,  processes,  and 
devices  which  are  assembled  for  the 
purpose  of  conducting  a  test  or 
experiment.  The  design  may  be  only 
conceptual  in  character,  and 
professional  personnel  who  are 
responsible  for  the  experiment 
participate  in  the  assembly.  Specifically 
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excluded  from  the  category  of 
experimental  development  are  buildings 
and  building  u  tility  services,  as 
distinguished  rom  temporary 
connections  thereto.  Also  specifically 
excluded  from  this  category  is 
equipment  to  t  e  used  for  continuous 
testing  (e.g.,  a  machine  to  be 
continuously  qsed  for  testing  the  tensile 
strength  of  stnictural  members). 

(5)  Experimental  work  in  connection 
with  peaceful  i  ises  of  nuclear  energy. 
This  refers  to  equipment,  processes  and 
devices  which  are  assembled  and/or  set 
in  place  and  interconnected  for  the 
purpose  of  con  ducting  a  test  or 
experiment.  Tl  e  nature  of  the  test  or 
experiment  is  <  uch  that  professional 
personnel  who  are  responsible  for  the 
test  or  experim  ent  and/ or  data  to  be 
derived  therefr  jm  must,  by  necessity, 
participate  in  tjie  assembly  and 
interconnectiolis.  Specifically  excluded 
from  experimental  work  are  buildings, 
building  utility  services,  structural 
changes,  drilling,  tunneling,  excavation, 
and  back-fiUint  work  which  can  be 
performed  according  to  customary 
drawings  and  9>ecifications,  and  utility 
services  of  moqifications  to  utility 
services,  as  dis  inguished  from 
temporary  com  lections  thereto.  Work  in 
this  category  m  ay  be  performed  in 
mines  or  in  other  locations  specifically 
constructed  for  tests  or  experiments. 

(6)  Emergenc  y  work  to  combat  the 
effects  of  fire,  f  ood,  earthquake, 
equipment  failure,  accident,  or  other 
casualties,  and  to  restart  the  operational 
activity  followi  ng  the  casualty.  Work 
which  is  not  di  rectly  related  to 
restarting  the  activity  or  which  involves 
rebuilding  or  n  placement  of  a  structure, 
structural  com]  lonents,  or  equipment  is 
excluded  from  his  category. 

(7)  Decontan  ination,  including 
washing,  scrub  )ing.  and  scraping  to 
remove  contamination;  removal  of 
contaminated  soil  or  other  material;  and 
painting  or  othi  (r  resurfacing,  provided 
that  such  paint  ng  or  resurfacing  is  an 
integral  part  of  the  decontamination 
activity  and  pei  formed  by  the 
employees  of  tl  e  contractors  performing 
the  decontamir  ation. 

(8)  Burial  of  ( ;ontaminated  soil  waste 
or  contained  li(  uid;  however,  initial 
preparatory  wo  k  readying  the  burial 
ground  for  use  e.g.,  any  grading  or 
excavating  that  is  a  part  of  initial  site 
preparation,  fei  icing,  drilling  wells  for 
continued  monitoring  of  contamination, 
construction  of  guard  or  other  office 
space)  is  cover*  d.  Work  performed 
subsequent  to  I  urial  which  involves  the 
placement  of  c(  ncrete  or  other  like 
activity  is  also  ;overed. 

(b)  The  classi  fication  of  a  contract  as 
a  contract  for  o  )erational  or 


maintenance  activities  does  not 
necessarily  mean  that  all  work  and 
activities  at  the  contract  location  are 
classifiable  as  outside  coverage  of  the 
Act  since  it  may  be  necessary  to 
separate  work  which  should  be 
classified  as  covered.  Therefore,  the 
Heads  of  Contracting  Activities  shall 
establish  and  maintain  controls  for  the 
careful  scrutiny  of  proposed  work 
assignments  under  such  contracts  to 
assure  that; 

(1)  Contractors  whose  contracts  do  not 
contemplate  the  performance  of  work 
covered  by  the  Act  with  the  contractor's 
own  forces  are  neither  asked  nor 
authorized  to  perform  work  within  the 
scope  of  the  Act.  If  the  actual  work 
assignments  do  involve  covered  work, 
the  contract  should  be  modified  to 
include  applicable  provisions  of  the 
Act. 

(2)  Where  covered  work  is  performed 
by  a  contractor  whose  contract  contains 
provisions  required  by  the  Act,  such 
work  is  performed  as  required  by  law 
and  the  contract.  After  the  contractor 
has  been  informed,  as  provided  in 
paragraph  (b)(3)  of  this  subsection,  that 
certain  work  is  covered,  the 
responsibilities  of  the  Head  of  the 
Contracting  Activity  to  assure 
compliance  is  the  same  as  it  would  be 
if  the  work  were  being  performed  under 
a  separate  construction  contract. 

(3)  Controls  provided  for  above 
include  consideration  by  the  Head  of 
the  Contracting  Activity  and  the 
contractor,  before  work  is  begun  or 
contracted  out,  of  the  relation  of  the  Act 
to  (i)  the  aimual  programming  of  work; 
(ii)  the  contractor's  work  orders;  and 
(iii)  work  contracted  out  in  excess  of 
$2,000.  The  Head  of  the  Contracting 
Activity  may,  if  consistent  with  DOE's 
responsibilities  as  described  in  this 
subsection,  prescribe  from  time  to  time 
classes  of  work  as  to  which  applicability 
or  nonapplicability  of  the  Act  is  clear, 
for  which  the  Head  of  the  Contracting 
Activity  will  require  no  further  DOE 
determination  on  coverage  in  advance  of 
the  work.  For  all  work,  controls  to  be 
established  by  the  Head  of  the 
Contracting  Activity  should  provide  for 
notification  to  the  contractor  before 
work  is  begun  as  to  whether  such  work 
is  covered.  The  Head  of  the  Contracting 
Activity  is  responsible  for  submitting  to 
the  Wage  and  Hours  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  Washington,  D.C. 
20210,  all  DOE  requests  for  project  area 
or  installation  wage  determinations,  or 
individual  determinations,  or 
extensions  or  modification  thereto. 
Requests  for  such  determinations  shall 
be  made  on  Standard  Form  308,  at  least 
30  calendar  days  before  they  are 


required  for  use  in  advertising  for  bids 
or  requests  for  proposals. 

(c)  Experimental  installations.  Within 
DOE  programs,  a  variety  of  experiments 
are  conducted  involving  materials, 
fuels,  coolants,  and  processing 
equipment.  Certain  types  of  situations 
where  tests  and  experiments  have 
presented  coverage  questions  are 
described  as  follows: 

(1)  Set-ups  of  device  and/or  processes. 
The  proving  out  of  investigative 
findings  and  theories  of  a  scientific  and 
technical  nature  may  require  the  set-up 
of  various  devices  and/or  processes  at 
an  early,  pre-prototype  stage  of 
development.  These  may  range  from 
laboratory  bench  size  to  much  larger  set- 
ups. As  a  rule,  these  set-ups  are  made 
within  established  facilities  (normally 
laboratories),  required  utility 
connections  are  made  to  services 
provided  as  a  part  of  the  basic  facilities, 
and  the  activity  as  a  whole  falls  within 
the  functional  purpose  of  the  facility. 
Such  set-ups  are  generally  not  covered. 
However,  the  erection  of  structures 
which  are  public  works  is  covered  if 
construction  type  work,  other  than 
incidental  work,  is  involved. 
Preparatory  work  for  the  set-up 
requiring  structural  changes  or 
modifications  of  basic  utility  services,  as 
distinguished  from  connections  thereto, 
is  covered.  The  following  are 
illustrations  of  noncovered  set-ups  of 
devices  and/or  processes: 

(i)  Assembly  of  piping  and  equipment 
within  existing  "hot  cell"  facilities  for 
proving  out  a  conceptual  design  of  a 
chemical  processing  unit; 

(ii)  Assembly  of  equipment,  including 
adaptation  and  modification  thereof,  in 
existing  "hot  cell"  facilities  to  prove  out 
a  conceptual  design  for  remotely 
controlled  machining  equipment; 

(iii)  Assembly  of  the  first  graphite  pile 
in  a  stadium  at  Stagg  Field  in  Chicago; 

(iv)  Assembly  of  materials  and 
equipment  for  particular  aspects  of  the 
direct  current  thermonuclear  > 

experiments  to  explore  feasibility  and  to 
study  other  ramifications  of  the  concept 
of  high  energy  injection  and  to  collect 
data  thereon. 

(2)  Loops.  Many  experiments  are 
carried  on  in  equipment  assemblies, 
called  loops,  in  which  liquids  or  gases 
are  circulated  under  monitored  and 
controlled  conditions.  For  purposes  of 
determining  coverage  under  the  Act, 
loops  may  be  classed  as  loop  facilities 
or  as  loop  set-ups.  Both  of  these  classes 
of  loops  can  include  in-reactor  loops 
and  out-of-reactor  loops.  In 
differentiating  between  clearly 
identified  loop  set-ups  and  loop 
facilities,  an  area  exists  in  which  there 
have  been  some  questions  of  coverage. 
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such  as  certain  loops  at  the  Material 
Test  Reactor  and  at  Engineering  Test 
Reactor  and  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  site.  Upon  clarification  of 
this  area,  ftirther  illustrations  will  be 
added.  In  the  meantime,  the 
differentiation  between  loop  set-ups  and 
loop  facilities  must  be  made  on  a  case- 
by-case  basis,  taking  into  account  the 
total  criteria  set  forth  in  this  subpart. 

(i)  Loop  set-ups.  The  assembly, 
erection,  modification,  and  disassembly 
of  a  loop  set-up  is  noncovered.  A 
noncontroversial  example  of  a  loop  set- 
up is  one  which  is  assembled  in  a 
laboratory,  e.g.,  Oak  Ridge  National 
Laboratory,  Argonne  National 
Laboratory,  or  Lawrence  Livermore 
National  Laboratory,  for  a  particular  test 
and  thereafter  disassembled.  However, 
preparatory  work  for  a  loop  set-up 
requiring  structural  changes  or 
modifications  of  basic  utility  services  as 
distinguished  from  connections  thereto 
is  covered,  as  are  material  and 
equipment  that  are  installed  for  a  loop 
set-up  which  is  a  permanent  part  of  the 
facility  or  which  is  use  for  a  succession 
of  experimental  programs. 

(ii)  Loop  facilities.  A  loop  facility 
differs  from  a  loop  set-up  in  that  it  is  of 
a  more  permanent  character.  It  is 
usually,  but  not  always,  of  greater  size. 
It  normally  involves  the  building  or 
modification  of  a  structure.  Sometimes 
it  is  installed  as  a  part  of  construction 
of  the  facility.  It  may  be  designed  for  use 
in  a  succession  of  experimental 
programs  over  a  longer  period  of  time. 
Examples  of  loop  facilities  are  the  in- 
reactor  "K"  loops  at  Hanford  and  the 
large  Aircraft  Nuclear  Propulsion  loop 
at  the  Idaho  National  Engineering  and 
Environraentd  Laboratory  site.  The  on- 
site  assembly  and  erection  of  such  loop 
facilities  are  covered.  However,  once  a 
loop  facility  is  completed  and  becomes 
operational,  the  criteria  set  forth  above 
for  operational  and  maintenance 
activities  apply. 

(3)  Reactor  component  experiments. 
Other  experiments  are  carried  on  by 
insertion  of  experimental  components 
within  reactor  systems  without  the  use 
of  a  loop  assembly.  An  example  of 
reactoi  facilities  erected  for  such 
experimental  purposes  are  the  special 
power  excursion  test  reactors  (SPETRs) 
at  the  National  Reactor  Test  Site  which 
are  designed  for  studying  reactor 
behavior  and  performance 
characteristics  of  certain  reactor 
components.  Such  a  facility  may  consist 
of  a  reactor  vessel,  pressurizing  tank, 
coolant  loops,  pumps,  heat  exchangers, 
and  other  auxiliary  equipment  as 
needed.  The  facility  also  may  include 
sufficient  shielding  to  permit  work  on 


the  reactor  to  proceed  following  a  short 
period  of  power  interruption,  and 
buildings  as  needed  to  house  the  reactor 
and  its  auxiliary  equipment.  The 
erection  and  on-site  assembly  of  such  a 
reactor  facility  is  covered,  but  the 
components  whose  characteristics  are 
under  study  are  excluded  from 
coverage.  To  illustrate,  one  of  the 
SPETRs  planned  for  studies  of  nuclear 
reactor  safety  is  designed  to 
accommodate  various  internal  fuel  and 
control  assemblies.  The  internal 
structiue  of  the  pressure  vessel  is 
designed  so  that  cores  of  different 
shapes  and  sizes  may  be  placed  in  the 
vessel  for  investigation,  or  the  entire 
internal  structure  may  be  easily 
removed  and  replaced  by  a  structure 
which  will  accept  a  different  core 
design.  Similarly,  the  control  rod 
assembly  is  arranged  to  provide  for 
flexibility  in  the  removal  of  instnunent 
leads  and  experimental  assemblies  from 
within  the  core. 

(4)  Tests  or  experiments  in  peaceful 
uses  of  nuclear  energy.  These  tests  or 
experiments  are  varied  in  nature  and 
some  are  only  in  a  plaiming  stage.  They 
consist  of  one  or  more  nuclear  or 
nonnuclear  detonations  for  the  purposes 
of  acquiring  data.  The  data  can  include 
seismic  effects,  radiation  effects,  amount 
of  heat  generated,  amount  of  material 
moved  and  so  forth.  Some  of  these  tests 
are  conducted  in  existing  mines,  while 
others  are  conducted  in  facilities 
specifically  constructed  for  the  tests  or 
experiments.  In  general,  all  work  which 
can  be  performed  in  accordance  with 
customary  drawings  and  specifications, 
as  well  as  other  work  in  connection 
with  preparation  of  facilities  is  treated 
as  covered  work.  Such  work  includes 
tunneling,  drilling,  excavation  and  back- 
filling, erection  of  buildings  or  other 
structures,  and  installation  of  utilities. 
The  installation  of  the  nonnuclear 
material  or  nuclear  device  to  be 
detonated,  and  the  instrumentation  and 
connection  between  such  material  or 
device  and  the  instrumentation  are 
treated  as  noncovered  work. 

(5)  Tests  or  experiments  in  military 
uses  of  nuclear  energy.  As  in  970.2204- 
1-1  (c)(4),  these  tests  or  experiments  can 
be  varied  in  nature.  However,  under  this 
category  it  is  intended  to  include  only 
detonation  of  nonnuclear  material  or 
nuclear  devices.  The  material  or  devices 
can  be  detonated  either  underground,  at 
ground  level,  or  above  the  ground. 
These  tests  or  experiments  have  been 
conducted  in,  on,  or  in  connection  with 
facilities  specifically  constructed  for 
such  tests  or  experiments.  As  in  tests  or 
experiments  in  peaceful  uses  of  nuclear 
energy,  all  work  which  can  be 
performed  in  accord  with  customary 


drawings  and  specifications,  as  well  as 
other  work  in  connection  with 
preparation  of  facilities  are  treated  as 
covered  work.  Such  work  includes 
building  towOTs  or  similar  structures, 
tunneling,  drilling,  excavation  and 
backfilling,  erection  of  buildings  or 
other  structures,  and  installation  of 
utilities.  The  installation  of  the 
nonnuclear  material  or  nuclear  devices 
and  instrumentation  are  treated  as 
noncovered  work. 

(d)  Construction  site  contiguous  to  an 
established  manufactxuing  facility.  As 
DOE-owned  property  sometimes 
encompasses  several  thousand  acres  of 
real  estate,  a  number  of  separate 
facilities  may  be  located  in  areas 
contiguous  to  each  other  on  the  same 
property.  These  facilities  may  be  built 
over  a  period  of  years,  and  established 
manufacturing  activities  may  be 
regularly  carried  on  at  one  site  at  the 
same  time  that  construction  of  another 
facility  is  xmderway  at  another  site.  On 
occasion,  the  regular  manufactxuing 
activities  of  the  operating  contractor  at 
the  first  site  may  include  the 
manufactiu^,  assembly,  and 
reconditioning  of  components  and 
equipment  which  in  other  industries 
would  normally  be  done  in  established 
commercial  plants.  While  the 
manufacture  of  components  and 
equipment  in  the  manufacturing  plant  is 
noncovered,  the  installation  of  any  such 
manufactured  items  on  a  construction 
job  is  covered. 

970.2208    Equal  employment  opportunity. 

The  equal  employment  opportunity 
provisions  of  48  CFR  subpart  22.8  and 
subpart  922.8  of  this  chapter,  including 
Executive  Order  11246  and  41  CFR  part 
60.  are  applicable  to  DOE  management 
and  operating  contracts. 

970.2210    Service  Contract  Act. 

The  Service  Contract  Act  of  1965  is 
not  applicable  to  contracts  for  the 
management  and  operation  of  DOE 
facilities. 

970.2270    Unemployment  compensation. 

(a)  Each  state  has  its  own 
unemployment  compensation  system  to 
provide  payments  to  workers  who 
become  unemployed  involuntarily  and 
through  no  fault  of  their  own.  Funds  are 
provided  for  unemployment 
compensation  benefits  through  a  payroll 
tax  on  employers.  Most  DOE  contractors 
are  subject  to  the  unemployment 
compensation  tax  laws  of  the  states  in 
which  they  are  located.  It  is  the  policy 
to  assure,  both  in  the  negotiation  and 
administration  of  cost-reimbursement 
type  contracts,  that  economical  and 
practical  arrangements  are  made  and 
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Subpart  970.23— Environmental, 
Conservation,  and  Occupational  Safety 
Programs 

970.2303    Hazardous  materials 
identification  and  material  safety. 

970.2303-1    General. 

(a)  The  Department  of  Energy 
regulates  the  nuclear  safety  of  its  major 
facilities  under  its  own  statutory 
authority  derived  from  the  Atomic 
Energy  Act  and  other  legislation.  The 
Department  also  regulates,  under  certain 
specific  conditions,  the  use  by  its 
contractors  of  radioactive  materials  and 
ionizing  radiation  producing  machines. 

(b)  The  inclusion  of  environmental, 
safety  and  health  clauses  in  DOE 
contracts  shall  be  made  by  the 
contracting  officer  in  accordance  with 
this  subpart  and  in  consultation  with 
appropriate  environmental,  safety  and 
health  program  management  personnel. 

970.2303-2    Contract  clauses. 

(a)  When  work  under  management 
and  operating  contracts  and 
subcontracts  thereunder  is  to  be 
performed  at  a  facility  where  DOE  will 
exercise  its  statutory  authority  to 
enforce  occupational  safety  and  health 
standards  applicable  to  the  working 
conditions  of  the  contractor  and 
subcontractor  employees  at  such 
facility,  the  clause  at  48  CFR  970.5223- 
1,  Integration  of  Environment,  Safety 
and  Health  into  Work  Planning  and 
Execution,  shall  be  used  in  such 
contract  or  subcontract  and  made 
applicable  to  the  work  if  conditions  in 
paragraphs  (a){l)  through  (3)  of  this 
section,  are  satisfied: 

(1)  DOE  work  is  segregated  from  the 
contractor's  or  subcontractor's  other 

work; 

(2)  The  operation  is  of  sufficient  size 
to  support  its  own  safety  and  health 
services;  and 

(3)  The  facility  is  govenmient-owned, 
or  leased  by  or  for  the  account  of  the 
goverrmient. 

(b)  The  clause  set  forth  in  952.223-72, 
Radiation  Protection  and  Nuclear 
Criticality,  shall  be  included  in  those 
contracts  or  subcontracts  for,  and  be 
made  applicable  to,  work  to  be 
performed  at  a  facility  where  DOE  does 
not  elect  to  assert  its  statutory  authority 
to  enforce  occupational  safety  and 
health  standards  applicable  to  the 
working  conditions  of  contractor  and 
subcontractor  employees,  but  does  need 
to  enforce  radiological  safety  and  health 
standards  pursuant  to  provisions  of  the 
contract  or  subcontract  rather  than  by 
reliance  upon  Nuclear  Regulatory 
Commission  licensing  requirements 
(including  agreements  with  States  under 
section  274  of  the  Atomic  Energy  Act). 


970.2304 
materials. 


Use  of  recovered/recycled 


970.2304-1     General. 

The  policy  for  the  acquisition  and  use 
of  enviroimientally  preferable  products 
and  services  is  described  at  48  CFR 
subpart  923.4. 

970.2304-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5223-2, 
Acquisition  and  Use  of  Environmentally 
Preferable  Products  and  Services,  in 
management  and  operating  contracts. 

970.2305  Workplace  sut>stance  abuse 
programs — management  and  operating 
contracts. 

970.2305-1    General. 

(a)  The  Department  of  Energy  (DOE), 
as  part  of  its  overall  responsibilities  to 
protect  the  environment,  maintain 
public  health  and  safety,  and  safeguard 
the  nationed  security,  has  established 
policies,  criteria,  and  procedures  for 
management  and  operating  contractors 
to  develop  and  implement  programs 
that  help  maintain  a  workplace  free 
from  the  use  of  illegal  drugs. 

(b)  Regulations  concerning  DOE's 
management  and  operating  contractor 
workplace  substance  abuse  programs  are 
promulgated  at  10  CFR  part  707, 
Workplace  Substance  Abuse  Programs 
at  DOE  Sites. 

970.2305-2    Applicability. 

(a)  All  management  and  operating 
contracts  awarded  under  the  authority 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  are  required  to  implement  the 
policies,  criteria,  and  procedures  of  10 
CFR  part  707,  Workplace  Substance 
Abuse  Programs  at  DOE  Sites. 

(b)  Except  as  otherwise  provided  for 
in  this  subpart,  management  and 
operating  contracts  subject  to  the 
requirements  of  10  CFR  part  707  and 
this  subpart  shall  not  be  subject  to  48 
CFR  23.5,  Drug  Free  Workplace. 

970.2305-3    Definitions. 

Terms  and  words  relating  to  DOE's 
Workplace  Substance  Abuse  Programs, 
as  used  in  this  section,  have  the  same 
meanings  assigned  to  such  terms  and 
words  in  10  CFR  part  707. 

970.2305-4    Solicitation  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  970.5223-3, 
Agreement  Regarding  Workplace 
Substance  Abuse  Programs  at  DOE  Sites, 
in  solicitations  for  the  management  and 
operation  of  DOE-owned  or  -controlled 
sites  operated  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
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(b)  The  contracting  officer  shall  insert 
the  clause  at  970.5223-4,  Workplace 
Substance  Abuse  Programs  at  DOE  Sites, 
in  contracts  for  the  management  and 
operation  of  DOE-owned  or  -controlled 
sites  operated  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 

970.2306    Suspension  of  payments, 
termination  of  contract,  and  detMirment  and 
suspension  actions. 

(a)  The  contracting  officer  shall 
comply  with  the  procediu-es  of  48  CFR 
23.506  regarding  the  suspension  of 
contract  payments,  the  termination  of 
the  contract  for  default,  and  the 
debarment  and  suspension  of  a 
contractor  relative  to  failure  to  comply 
with  the  clause  at  48  CFR  970.5223-4, 
Workplace  Substance  Abuse  Programs 
at  DOE  Sites. 

(b)  For  purposes  of  10  CFR  part  707, 
the  specific  causes  for  suspension  of 
contract  payments,  termination  of  the 
contract  for  default,  and  debarment  and 
suspension  of  the  contractor  are: 

(1)  The  contractor  fails  to  either 
comply  with  the  requirements  of  10  CFR 
part  707  or  perform  in  a  manner 
consistent  with  its  approved  program; 

(2)  The  contractor  has  failed  to 
comply  with  the  terms  of  the  provision 
at  48  CFR  970.5223-3,  Agreement 
Regarding  Workplace  Substance  Abuse 
Programs  at  DOE  Sites; 

(3)  Such  a  number  of  contractor 
employees  having  been  convicted  of 
violations  of  criminal  drug  statutes  for 
violations  occurring  on  the  DOE-owned 
or  -controlled  site,  as  to  indicate  that  the 
contractor  has  failed  to  make  a  good 
faith  effort  to  provide  a  drug  free 
workplace;  or, 

(4)  The  offeror  has  submitted  a  false 
certification  in  response  to  the  provision 
at  48  CFR  970.5223-3,  Agreement 
Regarding  Workplace  Substance  Abuse 
Programs  at  DOE  Sites. 

Subpart  970.26— Other  Socioeconomic 
Programs 

970.2670    implementation  of  Section  3021 
of  the  Energy  Policy  Act  of  1992. 

970.2670-1    Requirements. 

The  goal  requirements  of  Section  3021 
of  the  Energy  Policy  Act  of  1992,  and 
the  attendant  reporting  requirements 
shall  be  included  in  the  subcontracting 
plan  for  the  management  and  operating 
contract  and  shall  apply  to  the  aimual 
dollar  obligations  specifically  provided 
to  the  contractor  for  competitively 
awarded  subcontracts  that  fuffill  Energy 
Policy  Act  requirements. 


970.2671  Diversity. 
970.2671-1     Policy. 

Department  of  Energy  policy 
recognizes  that  full  utilization  of  the 
talents  and  capabilities  of  a  diverse 
work  force  is  critical  to  the  achievement 
of  its  mission.  The  principal  goals  of 
this  policy  are  to  foster  and  enhance 
partnerships  with  small,  small 
disadvantaged,  women-owned  small 
businesses,  and  educational  institutions; 
to  match  capabilities  with  existing 
opportunities;  to  track  small,  small 
disadvantaged,  women-owned  small 
business,  and  educational  activity;  and 
to  develop  innovative  strategies  to 
increase  opportxmities. 

970.2671-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5226-1,  Diversity 
Plan,  in  all  management  and  operating 
contracts. 

970.2672  Implementation  of  Section  3161 
of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993. 

970.2672-1     Policy. 

Consistent  with  the  objectives  of 
Section  3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993, 
42  U.S.C.  7274h,  in  instances  where  the 
Department  of  Energy  has  determined 
that  a  change  in  work  force  at  a  DOE 
Defense  Nuclear  Facility  is  necessary, 
DOE  contractors  and  subcontractors  at 
DOE  Defense  Nuclear  Facilities  shall 
accomplish  work  force  restructuring  or 
displacement  so  as  to  mitigate  social 
and  economic  impacts  and  in  a  manner 
consistent  with  any  DOE  work  force 
restructuring  plan  in  effect  for  the 
facility  or  site.  In  all  cases,  mitigation 
shall  include  the  requirement  for  hiring 
preferences  for  employees  whose 
positions  have  been  terminated  (except 
for  termination  for  cause)  as  a  result  of 
changes  to  the  work  force  at  the  facility 
due  to  restructuring  accomplished 
under  the  requirements  of  Section  3161. 
Where  applicable,  contractors  may  take 
additional  actions  to  mitigate  consistent 
with  the  Department's  Workforce 
Restructuring  Plan  for  the  facihty  or 
site. 

970.2672-2    Requirements. 

The  requirements  set  forth  in  48  CFR 
926.71,  Implementation  of  Section  3161 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993,  for  contractors 
and  subcontractors  to  provide  a  hiring 
preference  for  employees  under 
Department  of  Energy  contracts  whose 
employment  in  positions  at  a 
Department  of  Energy  Defense  Nuclear 
Facility  is  terminated  (except  for  a 


termination  for  cause)  applies  to 
management  and  operating  contracts. 

970.2672-3    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.522&-2,  Workforce 
Restructuring  Under  Section  3161  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993,  in  contracts  for  the 
management  and  operation  of 
Department  of  Energy  Defense  Nuclear 
FaciUties  and,  as  appropriate,  in  other 
contracts  that  include  site  management 
responsibilities  at  a  Department  of 
Energy  Defense  Nuclear  Facility. 

970.2673    Regional  partnerships. 

970.2673-1     Policy. 

It  is  the  policy  of  the  DOE  to  be  a 
constructive  partner  in  the  geographic 
region  in  which  DOE  conducts  its 
business.  The  basic  elements  of  this 
policy  include: 

(1)  Recognizing  the  diverse  interests 
of  the  region  and  its  stakeholders, 

(2)  Engaging  regional  stakeholders  in 
issues  and  concerns  of  mutual  interest, 
and 

(3)  Recognizing  that  giving  back  to  the 
community  is  a  worthwhile  business 
practice. 

970.2673-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5226-3, 
Community  Commitment,  in  all 
management  and  operating  contracts. 

Subpart  970.27 — Patents,  Data,  and 
Copyrights 

970.2701     General. 

970.2701-1     Applicability. 

This  Subpart  appUes  to  negotiation  of 
patent  rights  and  rights  in  technical  data 
provisions  for  the  Department  of  Energy 
contracts  for  the  management  and 
operation  of  its  research  and 
development  and  production  facilities. 

970.2703    Patent  right*. 

970.2703-1     Policy. 

(a)  Whenever  a  contract  has  as  a 
purpose,  the  design,  construction,  or 
operation  of  a  Government-owned 
reisearch,  development,  demonstration 
or  production  facility,  it  is  necessary 
that  the  Government  be  accorded  certain 
rights  with  respect  to  further  use  of  the 
facility  by  or  on  behalf  of  the 
Government  upon  termination  of  the 
contract,  including  the  right  to  make, 
use,  transfer,  or  otherwise  dispose  of  all 
articles,  materials,  products,  or 
processes  embodying  inventions  or 
discoveries  used  or  embodied  in  the 
facility  regardless  of  whether  or  not 
conceived  or  first  actually  reduced  to 
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practice  under  oi 
a  contract.  Thus 
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in  the  course  of  such 
Doth  versions  of  the 
Department's  cla  ises  which  address 
patent  rights  for  i  nanagement  and 
operating  contrac  ts  (952.227-1 1 . 
Alternate  I,  and  i  52.227-13.  Alternate  I) 
contain  a  faciliti(  s  license. 

(b)  In  the  case  i  )f  contractors  operating 
and  managing  D(  )E  research  and 
development  or  [iroduction  facilities 
that  are  not  the  b  jneficiaries  of  the 
Bayh-Dole  Act  (3  5  U.S.C.  200.  et.  seq.. 
as  amended),  the  Department  is 
statutorily  obliga  ted  to  take  title  to 
inventions  conceived  or  first  actually 
reduced  to  practi  ce  in  the  performance 
of  the  contracts,  lere,  as  in  all  other 
circumstances  in  which  the  Department 
takes  title  to  inve  ntions  by  statute,  the 
contractors  may  equest  a  waiver  at  the 
time  of  contractii  ig  for  a  class  of 
inventions  or  du  ing  contract 
performance  for  dentified  inventions. 
DOE  includes  thi  (  considerations  at  42 
U.S.C.  5908  in  iti  i  determination  as  to 
whether  to  apprc  ve  the  reauest. 

(c)  While  no  ci  ntractor  that  manages 
and  operates  a  D  DE  research  and 
development  or  )roduction  facility  is  a  . 
small  business,  j  everal  have  historically 
been  nonprofit  o  -ganizations.  As  such, 
they  are  the  ben(  ficiaries  of  the  Bayh- 
Dole  Act  (35  U.S  C.  200  et  seq.,  as 
amended)  and,  t  lerefore,  receive  the 
right  to  retain  tit  e  to  inventions 
conceived  or  firs  t  actually  reduced  to 
practice  in  the  p  jrformance  of  their 
contracts  with  tl  e  Department,  except 
in  areas  of  techn  alogy  covered  by 
Exceptional  Circ  umstances 
Determinations  i  nade  by  DOE  or  of 
nuclear  weapon!  and  naval  nuclear 
propulsion.  In  tt  ese  latter  two  areas,  the 
contractor  may  t  aquest  that  the 
Department  wai'  'e  its  title  and, 
therefore,  subjec  t  to  the  exceptions 
identified  in  the  subsection  below,  may 
be  granted  title  t  d  inventions  conceived 
or  first  actually  i  educed  to  practice  in 
the  performance  of  its  contract  with  the 
Department. 

(d)  DOE  has  e:  :ercised  the  statutor>' 
,  authority  grante  1  under  35  U.S.C. 

202(a){ii)  and  2C  2(a)(iv).  In  accordance 
with  35  U.S.C.  2D2(a)(ii),  DOE  has 
issued  several  E  cceptional 
Circumstances  I  leterminations  pursuant 
to  which  DOE  n  inprofit  management 
and  operating  c(  ntractors  have  no  right 
to  elect  title  to  i  iventions  conceived  or 
first  actually  rec  uced  to  practice  in  the 
course  of  or  unc  er  their  contracts  within 
covered  areas  ol  technology.  However, 
those  contractor  s  may  be  given  some 
lesser  property  i  ight  in  an  invention 
within  limits  se  by  DOE  in  a  particular 
Exceptional  Cin  ;umstances 
Determination  s  o  that  the  contractor  can 
effectively  assis  with  a  mission  of  DOE, 


such  as  technology  transfer.  As  new 
technologies  evolve,  DOE  may  issue 
additional  Exceptional  Circumstances 
Determinations,  as  appropriate. 

(e)  In  accordance  with  35  U.S.C. 
202(a)(iv),  DOE  has  exempted  its 
weapons-related  and  naval  nuclear 
propulsion  programs  from  the  broad 
Bayh-Dole  right  of  its  nonprofit 
management  and  operating  contractors 
to  elect  title  to  inventions  conceived  or  • 
first  actually  reduced  to  practice  in  the 
course  of  or  under  their  contracts.  The 
effect  of  this  exemption  is  that,  if  the 
contractors  want  to  acquire  title,  they 
must  request  title  to  covered  inventions. 
DOE  may  then  grant  the  request  subject 
to  a  case-by-case  determination  that  the 
contractor  has  met  all  procedural 
requirements  unilaterally  set  by  DOE  to 
insure  that  all  national  security 
concerns  of  DOE  relating  to  the 
contractor's  use  of  an  invention  in  either 
of  these  two  areas  for  commercialization 
have  been  met. 

970.2703-2    Contract  clauses. 

The  contracting  officer  shall  refer  to 
48  CFR  927.303  for  guidance  concerning 
the  use  of  clauses  in  management  and 
operating  contracts  addressing  patent 
rights. 

970.2704    Rights  in  data. 

970.2704-1     General. 

(a)  Rights  in  data  relating  to  the 
performance  of  the  contract  and  to  all 
facilities  are  significant  in  assuring 
continuity  of  the  management  and 
operation  of  DOE  facilities.  It  is  crucial 
in  assuring  DOE's  continuing  ability  to 
perform  its  statutory  missions  that  DOE 
obtain  rights  to  all  data  produced  or 
specifically  used  by  its  management  and 
operating  contractors  and  appropriate 
subcontractors.  In  order  to  obtain  the 
necessary  rights  in  technical  data.  DOE 
contracting  officers  shall  assure  that 
management  and  operating  contracts 
contain  either  the  Rights  in  Data  clause 
at  48  CFR  970.5227-1,  Rights  in  Data- 
Facilities,  or  the  clause  at  48  CFR 
970.5227-2,  Rights  in  Data-Technology 
Transfer.  Selection  of  the  appropriate 
clause  is  dependent  upon  whether 
technology  transfer  is  a  mission  of  the 
management  and  operating  contract 
pursuant  to  the  National 
Competitiveness  Technology  Transfer 
Act  of  1989,  Public  Law  101-189,  (15 
U.S.C.  3711  et  seq.,  as  amended).  If 
technology  transfer  is  not  a  mission  of 
the  management  and  operating  contract, 
the  clause  at  48  CFR  970.5227-1,  Rights 
in  Data-Facilities,  shall  be  used.  In  those 
instances  in  which  technology  transfer 
is  a  mission  of  the  contract,  the  clause 


at  48  CFR  970.5227-2,  Rights  in  Data- 
Technology  Transfer,  shall  be  used. 

(b)  Employees  of  the  management  and 
operating  contractor  may  not  be  used  to 
assist  in  the  preparation  of  a  proposal  or 
bid  for  services  which  are  similar  or 
related  to  those  being  performed  under 
the  contract,  which  are  to  be  performed 
by  the  contractor  or  its  parent  or  affiliate 
organization  for  commercial  customers 
unless  the  employee  has  been  separated 
from  work  under  the  DOE  contract  for 
such  period  as  the  Head  of  the 
Contracting  Activity  or  designee  shall 
have  directed. 

970.2704-2    Procedures. 

(a)  The  clauses  at  48  CFR  970.5227- 
1.  Rights  in  Data-Facilities,  and  48  CFR 
970.5227-2,  Rights  in  Data-Technology 
Transfer,  both  provide  generally  for 
Goverrmient  ownership  and  for 
xmlimited  rights  in  the  Government  for 
all  data  first  produced  in  the 
performance  of  the  contract  and 
unlimited  rights  in  data  specifically 
used  in  the  performance  of  the  contract. 
Both  clauses  provide  that,  subject  to 
patent,  security,  and  other  provisions  of 
the  contract,  the  contractor  may  use 
contract  data  for  its  private  purposes. 
The  contractor,  under  either  clause, 
must  treat  any  data  furnished  by  DOE  or 
acquired  from  other  Government 
agencies  or  private  entities  in  the 
performance  of  their  contracts  in 
accordance  with  any  restrictive  legends 
contcuned  therein. 

(b)  Since  both  clauses  seciu-e  access  to 
and.  if  requested,  delivery  of  technical 
data  used  in  the  performance  of  the 
contract,  there  is  generally  no  need  to 
use  the  Additional  Technical  Data 
Requirements  clause  at  48  CFR  52.227- 
16  in  the  management  and  operating 
contract. 

(c)(1)  Paragraph  (d)  of  the  clause  at  48 
CFR  970.5227-1.  Rights  in  Data- 
Facilities,  and  paragraph  (f)  of  the 
clause  at  48  CFR  970.5227-2,  Rights  in 
Data-Technology  Transfer,  provide  for 
the  inclusion  in  subcontracts  of  the 
Rights  in  Technical  Data-General  clause 
at  48  CFR  52.227-14.  with  Alternate  V. 
and  modified  in  accordance  with  DEAR 
927.409.  Those  clauses  also  provide  for 
the  inclusion  in  appropriate 
subcontracts  Alternates  II,  III,  and  IV  to 
the  clause  at  48  CFR  52.227-14  with 
DOE's  prior  approval  and  the  inclusion 
of  the  Additional  Technical  Data 
Requirements  clause  at  48  CFR  52.227- 
16  in  all  subcontracts  for  research, 
development,  or  demonstration  and  all 
other  subcontracts  having  special 
requirements  for  the  production  or 
delivery  of  data.  In  subcontracts, 
including  subcontracts  for  related 
support  services,  involving  the  design  or 
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operation  of  any  plants  or  facilities  or 
specially  designed  equipment  for  such 
plants  or  facilities  that  are  managed  or 
operated  by  the  contractor  under  its 
contract  with  DOE,  the  management  and 
operating  contractor  shall  use  the  Rights 
in  Data-Facilities  clause  at  48  CFR 
970.5227-1. 

(2)  Where,  however,  a  subcontract  is 
to  be  awarded  by  the  management  and 
operating  contractor  in  connection  with 
a  program,  as  discussed  at  927.404-70, 
which  provides  statutory  authority  to 
protect  from  public  disclosure,  data  first 
produced  under  contracts  awarded 
pursuant  to  the  program,  contracting 
officers  shall  ensure  that  the 
management  and  operating  contractor 
includes  in  that  subcontract  the  rights  in 
data  clause  provided  by  DOE  Patent 
Counsel,  consistent  with  any 
accompanying  guidance. 

(3)  Management  and  operating 
contractors  and  higher-tier 
subcontractors  shall  not  use  their  power 
to  award  subcontracts  as  economic 
leverage  to  acquire  rights  in  a 
subcontractor's  limited  rights  data  or 
restricted  computer  software  for  their 
private  use,  nor  may  they  acquire  rights 
in  a  subcontractor's  limited  rights  data 
or  restricted  computer  software  except 
through  the  use  of  Alternate  II  or  III  to 
the  clause  at  48  CFR  52.227-14, 
respectively,  without  the  prior  approval 
of  DOE  Patent  Counsel. 

(d)(1)  Paragraphs  (e)  and  (f)  of  the 
clause  at  48  CFR  970.5227-1,  Rights  in 
Data-Facilities,  and  paragraphs  (g)  and 
(h)  of  the  clause  at  48  CFR  970.5227-2, 
Rights  in  Data-Technology  Transfer, 
provide  for  the  contractor's  granting  a 
nonexclusive  license  in  any  limited 
rights  data  and  restricted  computer 
software  specifically  used  in 
performance  of  the  contract. 

(2)  In  certain  instances  the  objectives 
of  DOE  would  be  frustrated  if  the 
Government  did  not  obtain,  at  the  time 
of  contracting,  limited  license  rights  on 
behalf  of  responsible  third  parties  and 
the  Govenunent,  and  to  limited  rights 
data  or  restricted  computer  software  or 
both  necessary  for  the  practice  of  subject 
inventions  or  data  first  produced  or 
delivered  in  the  performance  of  the 
contract.  This  situation  may  arise  in  the 
performance  of  management  and 
operating  contracts  and  contracts  for  the 
management  or  operation  of  a  DOE 
facility  or  site.  Contracting  officers 
should  consult  with  program  officials 
and  Patent  Counsel.  No  such  rights 
should  be  obtained  from  a  small 
business  or  non-profit  organization, 
unless  similar  rights  in  background 
inventions  of  the  small  business  or  non- 
profit organization  have  been  authorized 
in  accordance  with  35  U.S.C.  202(0. 


Where  such  a  background  license  is  in 
DOE's  interest,  a  provision  that  provides 
substantially  as  Alternate  VI  at  48  CFR 
952.227-14  should  be  added  to  the 
appropriate  clause,  48  CFR  970.5227-1, 
Rights  in  Data-Facilities,  or  48  CFR 
970.5227-2,  Rights  in  Data-Technology 
Transfer. 

(e)  The  Rights  in  Data-Technology 
Transfer  clause  at  48  CFR  970.5227-2 
differs  from  the  clause  at  48  CFR 
970.5227-1,  Rights  in  Data'Facilities,  in 
the  context  of  its  more  detailed 
treatment  of  copyright.  In  management 
and  operating  contracts  that  have 
technology  transfer  as  a  mission,  the 
right  to  assert  copyright  in  data  first 
produced  under  the  contract  will  be  a 
valuable  right,  and  commercialization  of 
such  data,  including  computer  software, 
will  assist  the  management  and 
operating  contractor  in  advancing  the 
technology  transfer  mission  of  the 
contract.  The  clause  at  48  CFR 
970.5227-2,  Rights  in  Data-Technology- 
Transfer,  provides  for  DOE  approval  of 
DOE's  taking  a  limited  copyright  license 
for  a  period  of  five  years,  and,  in  certain 
rare  casej,  specified  longer  periods  in 
order  to  contribute  to  commercialization 
of  the  data. 

(f)  Contracting  officers  should  consult 
with  Patent  Counsel  to  assure  that 
requirements  regarding  royalties  and 
conflicts  of  interest  associated  with 
asserting  copyright  in  data  first 
produced  under  the  contract  are 
appropriately  addressed  in  the 
Technology  Transfer  Mission  clause  (48 
CFR  970.5227-3)  of  the  management 
and  operating  contract.  Where  it  is  not 
otherwise  clear  which  DOE  program 
funded  the  development  of  a  computer 
software  package,  such  as  where  the  - 
development  was  funded  out  of  a 
contractor's  overhead  account,  the  DOE 
program  which  was  the  primary  source 
of  funding  for  the  entire  contract  is 
deemed  to  have  administrative 
responsibility.  This  issue  may  arise, 
among  others,  in  the  decision  whether 
to  grant  the  contractor  permission  to 
assert  copyright.  See  paragraph  (e)  of  the 
Rights  in  Data-Technology  Transfer 
clause  at  970.5227-2. 

(g)  In  management  and  operating 
contracts  involving  access  to  DOE- 
owned  Category  C-24  restricted  data,  as 
set  forth  in  10  CFR  part  725,  DOE  has 
reserved  the  right  to  receive  reasonable 
compensation  for  the  use  of  its 
inventions  and  discoveries,  including 
its  related  restricted  data  and 
technology.  Alternate  I  to  each  clause 
shall  be  used  where  access  to  Categon,' 
C-24  restricted  data  is  contemplated  in 
the  performance  of  a  contract. 


970.2704-3    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5227-1.  Rights 
in  Data-Facilities,  in  management  and 
operating  contracts  which  do  not 
contain  the  clause  at  48  CFR  970.5227- 
2,  Rights  in  Data-Technology  Transfer 
Mission.  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  I  in 
contracts  where  access  to  Category  C-24 
restricted  data,  as  set  forth  in  10  CFR 
part  725,  is  to  be  provided  to 
contractors. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  970.5227-2,  Rights  in  Data- 
Technology  Transfer,  in  management 
and  operating  contracts  which  contain 
the  clause  at  970.5227-3.  Technology 
Transfer  Mission.  The  contracting 
officer  shall  include  the  clause  with  its 
Alternate  I  in  contracts  where  access  to 
Category  C-24  restricted  data,  as  set 
forth  in  10  CFR  part  725,  is  to  be 
provided  to  contractors. 

970.2770    Technology  transfer. 

970.2770-1    General. 

This  subpart  prescribes  policies  and 
procedures  for  implementing  the 
National  Competitiveness  Technology 
Transfer  Act  of  1989,  Public  Law  101- 
189.  (15  U.S.C.  3711  etseq..  as 
amended).  The  Act  requires  that 
technology  transfer  be  established  as  a 
mission  of  each  Government-owned 
laboratory  operated  under  contract  by  a 
non-Federal  entity.  The  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994  expanded  the  definition  of 
"laboratory"  to  include  weapon 
production  facilities  that  are  operated 
for  national  security  purposes  and  are 
engaged  in  the  production, 
maintenance,  testing,  or  dismantlement 
of  a  nuclear  weapon  or  its  components. 

970.2770-2    Policy. 

All  new  awards  for  or  extensions  of 
existing  DOE  laboratory  or  weapon 
production  facility  management  and 
operating  contracts  shall  have 
technology  transfer,  including 
authorization  to  award  Cooperative 
Research  and  Development  Agreements 
(CRADAs),  as  a  laboratory  or  facility 
mission  under  Section  11(a)(1)  of  the 
Stevenson- Wydler  Technology 
Innovation  Act  of  1980,  Public  Law  96- 
480  (15  U.S.C.  3701  et  seq.,  as 
amended).  A  management  and  operating 
contractor  for  a  facility  not  deemed  to  be 
a  laboratory  or  weapon  production 
facility  may  be  authorized  on  a  case-by- 
case  basis  to  support  the  EKDE 
technology  transfer  mission  including, 
but  not  limited  to,  participating  in 
CRADAs  awarded  by  DOE  laboratories 
and  weapon  production  facilities. 
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970.2770-3    Te<  hnology  transfer  and 
patent  rights. 

The  National  Competitiveness 
Technology  Tr;  insfer  Act  of  1989 
(NCTTA)  estab  ished  technology 
transfer  as  a  mi  ssion  for  Government- 
owned,  contractor-operated  laboratories,* 
including  weaj  ons  production  facilities, 
and  authorizes  those  laboratories  to 
negotiate  and  a  ward  cooperative 
research  and  di  ivelopment  agreements 
with  public  and  private  entities  for 
purposes  of  coi  iducting  research  and 
development  a  id  transferring 
technology  to  t  le  private  sector.  In 
implementing  \  he  NCTTA,  DOE  has 
negotiated  tech  oology  transfer  clauses 
with  the  contra  ctors  managing  and 
operating  its  la  joratories.  Those 
technology  trai  sfer  clauses  must  be  read 
in  concert  with  the  patent  rights  clause 
required  by  thi  >  subpart.  Thus,  each 
management  aj  id  operating  contractor 
holds  title  to  s\  bject  inventions  for  the 
benefit  of  the  h  iboratory  or  facility  being 
managed  and  c  perated  by  that 
contractor.        j 

970.2770-4    Contract  clause. 

(a)  The  contipcting  officer  shall  insert 
the  clause  at  970.5227-3,  Technology 
Transfer  Mission,  in  each  solicitation  for 
a  new  or  an  extension  of  an  existing 
laboratorv  or  weapon  production  facility 
management  afid  operating  contract. 

(b)  If  the  conpactor  is  a  nonprofit 
small  business  eligible 

200  et  seq.,  to  receive 
title  to  any  inv  mtions  under  the 
contract  and  pi  oposes  to  fund  at  private 
expense  the  rai  dntaining,  licensing,  and 
marketing  of  tl  e  inventions,  the 
contracting  off  cer  shall  use  the  basic 
clause  with  its  Alternate  I. 

(c)  If  the  faci  ity  is  operated  for 
national  securi  ty  purposes  and  engaged 
in  the  producti  on,  maintenance,  testing, 
or  dismantlem  mt  of  a  nuclear  weapon 
or  its  compone  nts,  the  contracting 
officer  shall  usp  the  basic  clause  with  its 
Alternate  II. 

Sut}part  970.2^ — Bonds  and  Insurance 

970.2803    Insuitance. 

970.2803-1    W(  irkers'  compensation 


organization  oi 
under  35  U.S.C 


insurance. 

(a)  Policies 
Workers'  com 
protects  emplc  y 
imposed  by  workers 
for  injury  or 
out  of,  or  in 
employment 
required  by 
have  acceptab 


sti  te 


insurance. 

(2)  Special 
workers'  comi 


i  nd  requirements.  {!) 
{  ensation  insurance 
ers  against  liability 

'  compensation  laws 
to  employees  arising 
course  of,  their 
his  type  of  insurance  is 

laws  unless  employers 
e  progreims  of  self- 


d(  lath 
th; 


r  jquirements.  Certain 
I  ensation  laws  contain 


provisions  which  result  in  limiting  the 
protection  afforded  persons  subject  to 
such  laws.  The  policy  with  respect  to 
these  limitations  as  they  affect  persons 
employed  by  management  and  operating 
contractors  is  set  forth  as  follows: 

(i)  Elective  provisions.  Some  worker's 
compensation  laws  permit  an  employer 
to  elect  not  to  be  subject  to  its 
provisions.  It  is  DOE  policy  to  require 
these  contractors  to  be  subject  to 
workers'  compensation  laws  in 
jurisdictions  permitting  election. 

(ii)  Statutory  immunity.  Under  the 
provisions  of  some  workers' 
compensation  laws,  certain  types  of 
employers;  e.g.,  nonprofit  educational 
institutions,  are  relieved  from  liability. 
If  a  contractor  has  a  statutory  option  to 
accept  liability,  it  is  DOE  policy  to 
require  the  contractor  to  do  so. 

(iii)  Limited  Medical  benefits.  Some 
workers'  compensation  laws  limit  the 
liability  of  the  employer  for  medical 
care  to  a  maximum  dollar  amount  or  to 
a  specified  period  of  time.  In  such  cases, 
a  contractor's  workers'  compensation 
insurance  policy  should  contain  a 
standard  extrastatutory  medical^ 
coverage  endorsement. 

(iv)  Limits  on  occupational  disease 
coverage  and  employers'  liability.  Some 
workers'  compensation  laws  do  not 
provide  coverage  for  all  occupational 
diseases.  In  such  situations,  a 
contractor's  workers'  compensation 
insurance  policy  should  contain 
voluntary  coverage  for  all  occupational 
diseases. 

(3)  Contractor  "employees'  benefit 
plan" — self-insurers.  The  policies  and 
requirements  set  forth  in  paragraph 
(a)(2)  of  this  section  apply  where 
management  and  operating  contractors 
purchase  workers'  compensation 
insurance.  With  respect  to  self-insured 
contractors,  the  objectives  specified  in 
paragraph  {a)(2)  also  shall  be  met 
through  primary  or  excess  workers' 
compensation  and  employers'  liability 
insurance  policy(ies)  or  an  approved 
combination  thereof.  "Employees' 
benefit  plans"  which  were  established 
in  prior  years  may  be  continued  to 
contrast  termination  at  existing  benefit 
levels. 

(b)  Assignment  of  responsibilities.  (1) 
Office  of  Contract  and  Resource 
Management,  within  the  Headquarters 
procurement  organization,  other 
officials,  and  the  Heads  of  Contracting 
Activities,  consistent  with  their 
delegations  of  responsibility,  shall 
assure  management  emd  operating 
contracts  are  consistent  with  the 
policies  and  requirements  of  paragraph 
(a)  of  this  section. 


(2)  In  discharging  assigned 
responsibility,  the  Heads  of  Contracting 
Activities  shall: 

(i)  Periodically  review  workers' 
compensation  insurance  programs  of 
management  and  operating  contractors 
in  the  light  of  applicable  workers' 
compensation  statutes  to  assure 
conformance  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(ii)  Evaluate  the  adequacy  of  coverage 
of  "self-insured"  workers'  compensation 
programs; 

(iii)  Provide  arrangements  for  the 
administration  of  any  existing 
"employees'  benefit  plans  until  such 
plans"  are  terminated;  and 

(iv)  Submit  to  the  Office  of  Contract 
and  Resource  Management,  within  the 
Headquarters  procurement  organization, 
all  proposcJs  for  the  modification  of 
existing  "employees'  benefit  plans." 

(3)  The  Office  of  Contract  and 
Resource  Management,  within  the 
Headquarters  procurement  organization, 
is  responsible  for  approving 
management  and  operating  contractor 
"employees'  benefit  plans." 

970.2803-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5228-1, 
Insiuance — Litigation  and  Claims,  in  all 
management  and  operating  contracts. 
Paragraphs  (h)(3)  and  (j)(2)  apply  to  a 
nonprofit  contractor  only  to  the  extent 
specifically  provided  in  the  individual 
contract. 

Subpart  970.29— Taxes 

970.2902    Federal  excise  taxes. 

970.2902-1     Exemptions  from  Federal 
Excise  Taxes. 

(a)  The  exemption  respecting  taxes  on 
communication  services  or  facilities  has 
been  held  to  extend  to  such  services 
when  furnished  to  DOE  management 
and  operating  contractors  who  pay  for 
such  services  or  facilities  from  advances 
made  to  them  by  DOE  under  their 
contracts. 

(b)  Where  it  is  considered  that  a 
request  for  an  additional  exemption  in 
the  performance  of  a  management  and 
operating  contract  would  be  justified,  a 
recommendation  that  such  a  request  be 
made  should  be  forwarded  to  the  Chief 
Financial  Officer,  Headquarters. 

(c)  Where  tax  exemption  certificates 
are  required  in  connection  with  the 
foregoing  taxes,  the  Head  of  the 
Contracting  Activity  will  supply 
standard  Government  forms  (SF  1094, 
U.S.  Tax  Exemption  Certificate)  on 
request. 
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970.2903  State  and  local  taxes. 

970.290a-1     Applicability  of  state  and  local 
taxes  to  the  Government. 

It  is  DOE  policy  to  secure  those 
immunities  or  exemptions  from  state 
and  local  taxes  to  which  it  is  entitled 
under  the  Federal  Constitution  or  state 
laws.  In  carrying  out  this  policy,  the 
Heads  of  Contracting  Activities  shall: 

(a)  Take  all  necessary  steps  to 
preclude  payment  of  any  taxes  for 
which  any  of  the  foregoing  immunities 
or  exemptions  are  available.  Advice  of 
Counsel  should  be  sought  as  to  the 
availability  of  such  immunities  or 
exemptions; 

(b)  Acquire  directly  and  furnish  to 
contractors  as  Government  furnished 
property,  equipment,  material,  or 
services  when,  in  the  opinion  of  the 
Head  of  the  Contracting  Activity: 

(1)  Such  direct  acquisition  will  result 
in  substantial  savings  to  the 
Government,  taking  into  consideration 
any  additional  administrative  costs; 

(2)  Such  direct  acquisition  will  not 
have  a  substantial  adverse  effect  on  the 
relationship  between  DOE  and  its 
contractor;  and 

(3)  Such  direct  acquisition  will  not 
have  a  substantial  adverse  effect  on  the 
DOE  program  or  schedules. 

970.2904  Contract  clauses. 

970.2904-1     Management  and  operating 
contracts. 

(a)  Pursuant  to  48  CFR  29.401-6{b), 
the  clause  at  48  CFR  52.229-10,  State  of 
New  Mexico  Gross  Receipts  And 
Compensating  Tax,  is  applicable  to  all 
management  and  operating  contracts. 
For  all  DOE  management  and  operating 
contracts,  the  contracting  officer  shall 
modify  paragraph  (b)  of  the  clause  to 
replace  the  phrase  "Allowable  Cost  and 
Payment  clause"  with  the  phrase 
"Allowable  Costs  and  Fixed  Fee 
Clause." 

(b)  Contracting  officers  shall  include 
the  clause  at  48  CFR  970.5229-1,  State 
and  Local  Taxes,  in  management  and 
operating  contracts. 

Subpart  970.30 — Cost  Accounting 
Standards 

970.3002    CAS  program  requirements. 

970.3002-1     Applicability. 

The  provisions  of  48  CFR  part  30  and 
48  CFR  9904.414  shall  be  followed  for 
management  and  operating  contracts. 

970.3002-2    Limitations. 

Cost  of  money  as  an  element  of  the 
cost  of  facilities  capital  (CAS  414)  and 
as  em  element  of  the  cost  of  capital 
assets  under  construction  (CAS  417)  is 
not  recognized  as  an  allowable  cost 


under  management  and  operating 
contracts  (see  970.3102-3-3). 

Subpart  970.31 — Contract  Cost, 
Principles  and  Procedures 

970.3100    Scope  of  subpart. 

The  cost  principles,  procedures  and 
general  policy  for  the  determination  of 
reimbursable  costs  that  are  applicable  to 
the  administration  of  management  and 
operating  contracts  are  set  forth  in  this 
subpart.  The  terms  "reimbursement" 
and  "reimbursable"  are  used 
interchangeably  as  they  pertain  to 
"allowable  costs"  as  a  matter  of  editorial 
convenience.  No  "reimbursement"  is 
actually  involved  in  those  situations 
where  the  cost-type  contractor  makes 
payments  for  "allowable  cost"  from 
Government  funds  advanced  to  the 
contractor  by  DOE. 

970.3100-1     Definitions. 

Off-site  work  is  contract  required 
work  (under  a  contract  covered  by  48 
CFR  subpart  17.6)  performed  in 
contractor-owned  facilities,  such  as  a 
central  or  branch  office. 

On-site  work  (under  a  contract 
covered  by  48  CFR  subpart  17.6)  is  work 
performed  at  the  Govermnent  site. 

Direct  costs  of  a  management  and 
operating  confract  are  defined  as 
follows: 

(a)  With  respect  to  on-site  work, 
"direct  costs"  technically  include  all 
performance  costs;  i.e.,  such  costs  are 
identified  specifically  for,  or  accoimt  of, 
the  contract.  However,  in  some 
circumstances  it  may  be  desirable  or 
necessary  because  of  the  requirements 
of  the  contract  to  distinguish  between 
direct  and  indirect  types  of  costs. 
"Direct  costs,"  when  the  foregoing 
circumstances  apply,  are  those  which 
are  identified  as  having  been  inciured 
specifically  for,  or  on  account  of  a 
designated  cost  objective,  such  as  a 
particular  product  (or  groups  of  similar 
products),  work  order,  job,  project, 
program  or  contract.  Materials,  labors  or 
expenses  which  relate  specifically  and 
solely  to  the  manufacture  of  a  particular 
product  or  to  the  performance  of  a 
distinct  job  or  work  are  broad  examples 
of  direct  costs.  Direct  costs  are  not 
limited  to  items  incorporated  in  an  end 
product. 

(b)  With  respect  to  "off-site"  work, 
"direct  costs"  are  as  defined  in  48  CFR 
31.202  and  discussed  in  other  sections 
of  this  subpart.  "Indirect  costs"  of  a 
management  and  operating  contract  are 
defined  as  follows: 

(1)  With  respect  to  "on-site"  work, 
when  it  is  desirable  or  necessary  to 
distinguish  them  from  direct  costs, 
"indirect  costs"  are  those  items  of 


material,  labor,  and  expenses  not 
directly  identified  with  a  single  final 
cost  accumulation  point,  but  identified 
with  applicability  to  two  or  more 
objectives  or  with  at  least  one 
intermediate  cost  objective. 

(2)  With  respect  to  "off-site"  work, 
"indirect  cost"  are  as  defined  in  48  CFR 
31.203  and  discussed  in  other  sections 
of  this  subpart. 

970.3100-2    Responsibilities. 

(a)  The  Senior  Procurement  Executive 
is  responsible  for  developing  and 
revising  the  policy  and  procedures  for 
the  determination  of  allowable  costs 
reimbursable  under  a  management  and 
operating  contract,  and  for  seeing  that 
they  are  properly  coordinated  with 
other  Headquarters'  offices  having  joint 
interests. 

(b)  The  Head  of  the  Contracting 
Activity  is  responsible  for  following  the 
policy,  principles  and  standards  set 
forth  herein  in  establishing  the 
compensation  provisions  of  contracts 
and  subcontracts  and  for  submission  of 
deviations  for  Headquarters 
consideration. 

970.3101    Applicability. 

970.3101-1     Objectives. 

Deviations  from  the  policies  and 
principles  set  forth  in  this  subpart  shall 
not  be  made  unless  authorized  by  the 
Senior  Procurement  Executive  on  the 
basis  of  a  written  justification  stating 
clearly  the  special  circumstances 
involved.  As  appropriate,  approved 
deviations  shall  be  reflected  in  the 
compensation  provisions  of  the 
contract. 

970.3101-2    Advance  agreements. 

(a)  In  order  to  avoid  the  potential  for 
subsequent  disallowance  or  dispute  of 
certain  costs,  it  is  important  that 
agreement  between  DOE  and  its 
management  and  operating  contractors 
be  reached  in  advance  of  the  incurrence 
of  costs  in  categories  where 
reasonableness  as  to  amounts,  or 
allocability  of  costs  to  the  management 
and  operating  contract  are  difficult  to 
determine.  Any  such  agreement  should 
be  incorporated  in  the  contract. 
However,  the  absence  of  such  agreement 
on  any  element  of  cost  will  not,  in  itself, 
serve  to  make  the  element  either 
allowable  or  unallowable.  Examples  of 
costs  on  which  advance  agreements  may 
be  particularly  important  are: 

(1)  Deferred  maintenance  costs; 

(2)  Precontract  costs; 

(3)  Professional  or  technical 
consulting  services; 

(4)  Reconversion  costs; 

(5)  Research  and  development  costs; 

(6)  Royalties: 
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(7)  Selling  an*  distribution  costs; 

(8)  Unemploy  nent  insurance 
experience  ratings; 

(9)  Employee  compensation, 
including  amounts  of  money  or 
percentage  of  payment  authorized  to  be 
expended  annually  for  groups  of 
employees  for  all  types  of  wage  and 
salary  increasesl  travel,  relocation 
expenses  and  otper  personnel  costs. 

(10)  Lobbying  costs; 

(11)  Public  re  ations  and  advertising; 
and 

(12)  Travel  and  relocation  costs  as 
related  to  speci.  i  or  mass  personnel 
movements  and  as  related  to  travel  via 
contract or-own(  d  leased,  or  chartered 
aircraft. 

(b)  Generally.  DOE  utiUzes  the 
following  two  b  isic  methods  of 
achieving  and  r  jcording  imderstandings 
with  contractori  i  regarding  the 
allowability  of  employee  compensation, 
travel,  relocatio  a,  and  other  personnel 
costs:  Negotiation  of  a  personnel 
appendix  to  the  contract,  which  sets 
forth  the  polici<  s.  programs,  and 
schedules  whic  i  are  accepted  as  the 
basis  for  deteni  ining  the  allowabiUty  of 
costs;  or  reviewing  and  reaching 
agreements  on  established  policies, 
programs,  and  i  chedules  (and  any 
changes  theretol  during  the  contract 
term)  that  are  a  jplicable  to  the 
contractor's  pri  /ate  operations  which 
are  acceptable  I  at  contract  work  and 
which  will  be  c  onsistently  followed 
throughout  the  contractor's 
organization.  A  persormel  appendix  to 
the  contract  set  :ing  forth  advance 
understandings  covering  compensation 
for  personal  sei  vices  shall  be  utilized  in 
management  ai  d  operating  contracts 
when  one  or  m  )re  of  the  following 
circimistances  uxist:  when  policies, 
programs,  and  schedules  are  established 
specifically  for  contract  work;  when  the 
contractor's  wc  rk  is  predominantly  or 
exclusively  ma  ie  up  of  negotiated 
Government  cc  ntract  work;  when 
contract  work  i  s  so  different  from  the 
organization's  )rivate  work  that  existing 
established  pol  icies.  programs,  and 
schedules  cam  ot  reasonably  be 
extended  to  an  i  consistently  applied  on 
contract  work;  or,  when  established 
policies,  progriims,  and  schedules 
proposed  for  ci  )ntract  work  are  not 
sufficiently  de  initive  to  permit  a  clear 
advance  mutuil  understanding  of 
allowable  cost   and  to  provide  a  basis 
for  audit.  The  lead  of  the  Contracting 
Activity  is  aut  lorized  to  select  the 
alternative  me  hod  of  achieving  and 
recording  advj  nee  understandings  that 
they  find  most  appropriate  pursuant  to 
the  facts  of  the  particular  contract 
situation. 


(c)  With  regard  to  the  costs  described 
in  paragraph  (a)(9)  of  this  subsection: 

(1)  Compensation  for  personal 
services  includes  wages  and  salaries, 
bonuses  and  incentives,  premium 
payments,  pay  for  time  not  worked,  and 
supplementary  compensation  and 
benefits,  such  as  pension  and 
retirement,  group  insurance,  severance 
pay  plans,  and  other  forms  of 
compensation  covered  by  970.3102-3-2. 

(2)  Employee  travel  costs  include 
transportation  expenses  incurred  while 
on  official  business,  within  the  U.S.  or 
outside  the  U.S.  as  necessary.  Travel  of 
executive  officers  is  covered  in 
970.3102-3-14.  Contractor  travel 
policies  must  be  acceptable  to  the 
Department,  and  result  in  reasonable 
cost  necessary  for  contract  performance. 
To  avoid  disputes  and  to  clearly  state 
the  treatment  that  applies  to  travel  cost, 
advance  understandings  should  be 
reached  with  the  management  and 
operating  contractor.  They  should  be 
sufficiently  definitive  to  evidence  the 
contractor's  responsibility  to  minimize 
costs  consistent  with  contract 
performance.  The  allowability  to  certain 
travel  costs,  such  as  air  travel,  are 
specifically  limited  by  Department 
policy.  For  example,  the  added  cost  of 
first  class  air  travel  is  prohibited  as  a 
reimbursable  cost,  except  under 
stringent  conditions,  which  must  be 
justified  in  writing.  Contractually 
enforceable  understandings  concerning 
the  allowability  and  reimbursement  of 
other  potentially  significant  travel  costs 
(such  as  the  use  of  Government- 
furnished  automobiles  or  Government- 
contract  provided  rental  automobile?) 
should  be  reached  with  the  contractor. 
A  reasonable  basis  for  such 
understandings  is  the  Federal  travel 
policy  applicable  to  Government  and 
directly  paid  contractor  employees. 

(3)  Other  personnel  costs  include: 

(i)  Morale,  health,  welfare,  food 
service  and  dormitory  costs  covered  in 
970.3102-3-5; 

(ii)  Training  and  education  costs 
covered  in  970.5231-1; 

(iii)  Relocation  costs  for  relocating 
employees  as  discussed  in  970.3102-3— 
12;  and  special  or  mass  personnel 
movement  covered  in  970.3102-3-2(1). 

970.31 01  -3    Cost  certification  and 
penalties  on  unallowable  costs. 

(a)  The  contracting  officer  shall 
require  that  management  and  operating 
contractors  provide  a  submission  for 
settlement  of  costs  incurred  during  the 
period  stipulated  on  the  submission  and 
a  certification  that  the  costs  included  in 
the  submission  are  allowable.  The 
contracting  officer  shall  assess  a  penalty 
if  unallowable  costs  are  included  in  the 


submission.  Unallowable  costs  aie 
either  expressly  imallowable  or 
determined  unallowable. 

(1)  An  expressly  unallowable  cost  is 
a  particular  item  or  type  of  cost  which, 
under  the  express  provisions  of  an 
applicable  law.  regulation,  or  this 
contract,  is  specifically  named  and 
stated  to  be  unallowable. 

(2)  A  cost  determined  unallowable  is 
one  which,  for  that  contractor: 

(i)  Was  subject  to  a  contracting 
officer's  final  decision  and  not 
appealed; 

fii)  The  Department's  Board  of 
Contract  Appeals  or  a  court  has 
previously  ruled  as  unallowable;  or 

(iii)  Was  mutually  agreed  to  be 
unallowable. 

(b)  If,  during  the  review  of  the 
submission,  the  contracting  officer 
determines  that  the  submission  contains 
an  expressly  unallowable  cost  or  a  cost 
determined  to  be  unallowable  prior  to 
the  submission,  the  contracting  officer 
shall  assess  a  penalty. 

(c)  If  the  contracting  officer 
determines  that  a  cost  submitted  by  the 
contractor  in  its  submission  for 
settlement  is: 

(1)  Expressly  unallowable,  then  the 
contracting  officer  shall  assess  a  penalty 
in  an  amount  equal  to  the  disallowed 
cost  allocated  to  this  contract  plus 
interest  on  the  paid  portion  of  the 
disedlowed  cost.  Interest  shall  be 
computed  from  the  date  of  overpayment 
to  the  date  of  repayment  using  the 
interest  rate  specified  by  the  Secretary 
of  the  Treasury  pursuant  to.  26  U.S.C. 
6621(a)(2). 

(2)  Determined  unallowable,  then  the 
contracting  officer  shall  assess  a  penalty 
in  an  amount  equal  to  two  times  the 
amount  of  the  disallowed  cost  allocated 
to  this  contract. 

(d)  The  contracting  officer  may  waive 
the  penalty  provisions  when: 

(1)  The  contractor  withdraws  the 
submission  before  the  formal  initiation 
of  an  audit  of  the  submission  and 
submits  a  revised  submission; 

(2)  The  amount  of  the  unallowable 
costs  allocated  to  covered  contracts  is 
$10,000  or  less;  or 

(3)  The  contractor  demonstrates  to  the 
contracting  officer's  satisfaction  that: 

(i)  It  has  established  appropriate 
policies,  persormel  training,  and  an 
internal  control  and  review  system  that 
provides  assurances  that  unallowable 
costs  subject  to  penalties  are  precluded 
from  the  contractor's  submission  for 
settlement  of  costs;  and 

(ii)  The  unallowable  costs  subject  to 
the  penalty  were  inadvertently 
incorporated  into  the  submission. 

(e)  The  Head  of  the  Contracting 
Activity  may  waive  the  certification 
when: 
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(1)  It  is  determined  that  it  would  be 
in  the  best  interest  to  waive  such 
certification;  and 

(2)  The  Head  of  the  contracting 
Activity  states  in  writing  the  reasons  for 
that  determination  and  makes  such 
determination  available  to  the  public. 

970.3102    Contracts  with  management  and 
operating  contractors. 

970.3102-1     General. 

The  cost  policies  of  the  DOE  regarding 
management  and  operating  contracting 
are  as  discussed  in  this  subsection. 

970.31 02-1  -1     Actual  cost  basis. 

(a)  DOE  shall  reimburse  its 
contractors  for  costs  incurred  in  the 
performance  of  a  management  and 
operating  contract  in  accordance  with 
its  terms  and  the  provisions  of  this 
subpart.  Such  costs  are  those  allowable 
costs  provided  for  in  the  contract  to  the 
extent  that  they  are  necessary  or 
incident,  and  either  directly  attributable 
or  equitably  allocable  to  the  work  under 
the  contract.  This  broad  expression  of 
the  DOE's  cost-reimbursement  policy  is 
further  developed  and  elaborated  upon 
throughout  this  subpart. 

(b)  DOE  uses  retrospective  or  after- 
the-fact  determination,  usually  called 
the  actual  cost  basis,  to  establish  the 
amount  reimbursable.  This  general 
policy  precludes  the  use  of 
predetermined  fixed  percentage  rates 
except  for  provisional  payments. 

(c)  When  a  fixed  compensation  for 
any  otherwise  allowable  cost  is 
separately  negotiated,  the  items  of  such 
costs  covered  by  the  fixed  amount  shall 
be  identified  with  maximum  clarity  and 
set  forth  in  an  appropriate  appendix  to 
the  contract  as  an  amount  oUierwise 
exclusive  of  other  reimbursable  costs 
(this  is  done  in  order  to  distinguish 
between  those  allowable  costs  subject  to 
reimbursement  and  those  costs  which 
are  covered  by  the  negotiated  fixed 
amount). 

970.31 02-1  -2    Application  of  cost 
principles. 

(a)  The  incurred  costs  of  performing 
management  and  operating  contracts 
shall  be  reimbursed  to  the  extent  they 
are  reasonable,  allocable,  and 
determined  to  be  allowable  under  the 
provisions  of  this  Subpart  and  the  terms 
of  the  contract. 

(b)  This  subsection  does  not  cover 
every  element  of  cost.  Failure  to  include 
any  item  of  cost  does  not  imply  that  it 
is  either  allowable  or  unallowable.  The 
determination  of  allowability  shall  be 
based  on  the  principles  and  standards  in 
this  subpart  and  the  treatment  of  similar 
or  related  items.  When  more  than  one 
paragraph  in  this  subsection  is  relevant 


to  a  contractor  cost,  the  cost  shall  be 
apportioned  among  the  applicable 
subsections,  and  the  determination  of 
allowability  of  each  portion  shall  be 
based  on  the  guidance  contained  in  the 
applicable  subsection.  As  an  example, 
the  cost  of  meals  while  in  a  travel  status 
would  normally  be  allowable  if 
reasonable.  However,  the  cost  of 
alcoholic  beverages  associated  with  a 
meal  would  be  unallowable.  In  no  case 
shall  costs  made  specifically 
unallowable  under  one  cost  principle  be 
made  allowable  imder  another  cost 
principle. 

970.31 02-1  -3    General  basis  for 
reimbursement  of  costs. 

(a)  The  total  reimbursable  cost  of  a 
DOE  management  and  operating 
contract  is  the  srnn  of  the  allowable 
direct  costs  necessary  or  incident  to  the 
performance  of  the  contract,  plus  any 
properly  allocable  portion  of  allowable 
indirect  costs,  (including  corporate  or 
home  office  G&A  expense,  or  branch 
office  indirect  expenses),  if  any,  less 
applicable  income  and  other  credits.  In 
determining  allowability  and 
reimbursability  of  costs,  the  following 
shall  be  considered: 

(1)  Allowability  and  reasonableness  in 
accordance  with  48  CFR  31.201-2(d)  and 
31.201-3; 

(2)  Allocability  of  a  cost  to 
management  and  operating  contract.  A 
cost  is  allocable  if  it  is  assignable  or 
chargeable  for  work  and  performance  of 
the  contract  in  accordance  with  the 
relative  benefits  received  or  other 
equitable  relationship; 

(3)  Application  of  generally  accepted 
accounting  principles  and  practices 
appropriate  to  identifying  and 
measuring  costs  of  performing  the 
contract  in  accordance  with  this 
subpart; 

(4)  All  exclusions  of  and  limitations 
of  types  and  amounts  of  items  of  cost  set 
forth  in  the  contract; 

(5)  Approvals  by  the  contracting 
officer  required  under  the  contract 
terms;  and 

(6)  Cost  accounting  standards  if 
applicable. 

fb)  A  contracting  officer  shall  not 
resolve  any  questioned  costs  until  the 
contracting  officer  has  obtained: 

(1)  Adequate  documentation  with 
respect  to  such  costs;  and 

(2)  The  opinion  of  the  Department  of 
Energy's  auditor  on  the  allowability  of 
such  costs. 

(c)  The  contracting  officer  shall 
ensure  that  the  documentation 
supporting  the  final  settlement 
addresses  the  amount  of  the  questioned 
costs  and  the  subsequent  disposition  of 
such  questioned  costs. 


(d)  The  contracting  officer  shall 
ensure,  to  the  maximum  extent 
practicable,  that  the  Department  of 
Energy's  auditor  is  afforded  an 
opportunity  to  attend  any  negotiation  or 
meeting  with  the  contractor  regarding  a 
determination  of  allowability. 

970.31 02-1-4    Cost  determination  based 
on  audit 

The  amount  reimbursable  under 
management  and  operating  contracts 
shall  be  determined  in  accordance  with 
the  principles  set  forth  in  this  subpart 
and  in  accordance  with  the  terms  of  the 
respective  contract  on  the  basis  of  audit. 
In  the  event  that  the  contractual  terms 
differ,  or  are  inconsistent  with  (see  48 
CFR  970.3101-1  for  approval  of 
deviations)  the  principles  stated  in  this 
subpart,  the  contractual  terms  control; 
however,  it  is  expected  that  contractual 
terms  be  based  on  the  principles  stated 
in  the  subpart.  The  audit  may  be 
performed  directly  by  DOE,  or  by  the 
cognizant  Federal  agency  pursuant  to 
arrangements  made  by  the  DOE. 

970.31 02-1-5    Contractor's  system  of 
accounting. 

(a)  Careful  DOE  study  of  a 
management  and  operating  contractor's 
usual  accounting  procedures  shall  be 
made  prior  to  arriving  at  an 
understanding  with  the  contractor  as  to 
the  accounting  system  to  be  employed 
by  the  contractor  during  the  period  of 
contract  performance. 

(b)  A  contractor's  customary 
accounting  practices  are  usually 
accepted  for  management  and  operating 
contracts  if  they  conform  to  generally 
accepted  accounting  principles,  produce 
equitable  results,  are  consistently 
applied,  are  not  in  conflict  with  the 
provisions  of  this  subpart,  are 
conducive  to  accurate  costing  of  the 
contract  work,  and  produce  reports 
required  by  the  DOE. 

970.3102-2    Direct  and  indirect  costs. 

(a)  Direct  costs  identified  specifically 
with  a  management  and  operating 
contract  are  direct  cost  of  performing 
that  contract  and  are  to  be  charged 
directly  thereto.  All  costs  specifically 
identified  with  other  final  cost 
objectives  of  the  management  and 
operating  contractor  are  direct  cost  of 
those  cost  objectives  and  are  not  to  be 
charged  to  the  contract  directly  or 
indirectly.  For  reasons  of  practicaUty, 
any  direct  cost  of  minor  dollar  amount 
may  be  treated  as  an  indirect  cost  if  the 
accounting  treatment. 

(1)  Is  consistently  applied;  and 

(2)  Produces  substantially  the  same 
results  as  treating  the  cost  as  a  direct 
cost. 
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970.3102-3    Selected  costs. 

970.3102-^-1     Public  relations  and 
advertising. 

(a)  Public  relations  means  all 
functions  and  activities  dedicated  to: 

(1)  Maintaining,  protection,  and 
enhancing  the  image  of  a  concern  or  its 
products;  or 

(2)  Maintaining  or  promoting 
reciprocal  understanding  and  favorable 
relations  with  the  public  at  large,  or  any 
segment  of  the  public.  The  term  "public 
relations"  includes  activities  associated 
with  areas  such  as  advertising,  customer 
relations,  commimity  service,  etc. 

(b)  Advertising  means  the  use  of 
media  to  promote  the  sale  of  products 
or  services  and  to  accomplish  the 
activities  referred  to  in  paragraph  (d)  of 
this  subsection  regardless  of  the 
medium  employed,  when  the  advertiser 
has  control  over  the  form  and  content  of 
what  will  appear,  the  media  in  which  it 
will  appear,  and  when  it  will  appear. 
Advertising  media  include  but  are  not 
limited  to  conventions,  exhibits,  free 
goods,  samples,  magazines,  trade 
papers,  direct  meiil,  dealer  cards, 
window  displays,  outdoor  advertising, 
radio,  and  television. 

(c)  Public  relations  and  advertising 
costs  include  the  costs  of  media  time 
and  space,  purchased  services 
performed  by  outside  organizations,  as 
well  as  the  applicable  portion  of 
salaries,  travel,  and  fringe  benefits  of 
employees  engaged  in  the  functions  and 
activities  identified  in  paragraphs  (a) 
and  (b)  of  this  section. 

(d)  The  only  advertising  costs  that  sre 
allowable  are  those  specifically  required 
by  contract,  approved  in  advance  by  the 
contracting  officer,  or  that  arise  from 
requirements  of  the  contract  and  that  are 
exclusively  for  the  following  to  the 
extent  that  they  are  determined  by  the 
contracting  officer  to  be  reasonable, 
necessary,  and  incident  to  contract 
performance: 

(1)  Recruiting  personnel  required  for 
contract  performance; 

(2)  Acquiring  scarce  items  for  contract 
performance; 

(3)  Disposing  of  scrap  or  surplus 
materials  acquired  for  contract 
performance; 

(4)  The  transfer  of  federally  owned  or 
originated  technology  to  State  and  local 
governments  and  to  the  private  sector; 
or 

(5)  Obtaining  supplies  and  services 
including  contract-required  equipment, 
leases,  banking  services,  etc. 

(e)  Allowable  public  relations  costs 
include  the  following: 

(1)  Costs  specifically  required  by 
contract,  or  approved  in  advance  by  the 
contracting  officer. 


(2)  Costs  of: 

(i)  Responding  to  inquiries  on 
company  policies  and  activities. 

(ii)  Communicating  with  the  public, 
press,  stockholders  creditors,  local 
commxmities,  and  customers,  including 
responses  to  inquiries  from  and 
initiation  of  press  releases  and  other 
communications  with  the  news  media. 

(iii)  Conducting  general  liaison  with 
news  media  and  government  public 
relations  officers,  to  the  extent  that  such 
activities  are  limited  to  communication 
and  liaison  necessary  to  keep  the  public 
informed  matters  of  public  concern  such 
as  notice  of  contract  awards,  plant 
closures  or  openings,  employee  layofi^s 
or  rehires,  financial  information 
envirorm[iental  impact  of  plant 
operations,  etc. 

(3)  Costs  of  participation  in 
commimity  service  activities  (e.g.,  blood 
bank  drives,  charity  drives,  savings 
bond  drives,  disaster  assistance, 
outreach  programs,  etc.),  exclusive  of 
contractor  cash  contributions  and 
donations  which  are  imallowable.  The 
contractor's  cost  of  services  or 
contractor-oivned  property  provided  to 
support  commimity  service  activities 
(e.g.,  the  contractor's  cost  of  making 
payroll  deductions  for  employee 
contributions  to  a  charity,  cost  of 
employee  services  provided  to 
community  organizations,  or  other 
similar,  nominal  in-kind  participation) 
is  allowable. 

(4)  Costs  of  plant  tours,  visitors 
centers,  and  open  houses  (but  see 
paragraph  (f)(5)  of  this  section). 

(f)  Unallowable  public  relations  and 
advertising  costs  include  the  following 
activities  except  when  the  principal 
purpose  of  the  activity  or  event  is  to 
disseminate  technical  information  or 
stimulate  production  in  accordance 
with  contract  requirements: 

(1)  All  advertising  costs  other  than 
those  specified  in  paragraph  (d)  of  this 
section. 

(2)  Costs  of  air  shows  and  other 
special  events,  such  as  conventions  and 
trade  shows  including: 

(i)  Costs  of  displays,  demonstrations 
and  exhibits; 

(ii)  Costs  of  meeting  rooms, 
hospitality  suites,  and  other  special 
facilities  used  in  conjunction  with 
shows  and  other  special  events;  and 

(iii)  Salaries  ana  wages  of  employees 
engaged  in  setting  up  and  displaying 
exhibits,  making  demonstrations,  and 
providing  briefings. 

(3)  Costs  of  sponsoring  meetings, 
symposia,  seminars,  and  other  special 
events. 

(4)  Costs  of  ceremonies  such  as 
corporate  celebrations  and  new  product 
aimouncements. 
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(5)  Costs  of  promotional  material, 
motion  pictures,  videotapes,  brochures, 
handouts,  magazines,  and  other  media 
that  are  designed  to  benefit  the 
contractor's  organization  by  calling 
favorable  public  attention  to  contractor 
activities. 

(g)  Unallowable  public  relations  and 
advertising  costs  include  the  following: 

(1)  Costs  of  souvenirs,  models, 
imprinted  clothing,  buttons,  and  other 
mementos  provided  to  customers  or  the 
public. 

(2)  Cost  of  memberships  in  civic  and 
community  organizations. 

(3)  All  advertising  and  public 
relations  costs,  other  than  as  specified 
in  paragraphs  (d),  (e)  and  (f)  of  this 
section,  whose  primary  purpose  is  to 
benefit  the  contractor's  organization  by 
promoting  the  sale  of  products  or 
services  by  stimulating  interest  in  a 
product  or  product  line  or  by 
disseminating  messages  calling 
favorable  attention  to  the  contractor  for 
purposes  of  enhancing  the  company 
image  to  sell  the  company's  products  or 
services  imless  such  sales  activities  are 
required  under  the  management  and 
operating  contract  to  support  the  DOE 
mission.  Nothing  in  this  paragraph  (g){3) 
modifies  the  express  unallowability  of 
costs  listed  in  paragraphs  (f),  (g)(l}  and 
{g){2)  of  this  section.  The  purpose  of  this 
paragraph  is  to  provide  criteria  for 
determining  whether  advertising  and 
public  relations  costs  not  specifically 
identified  should  be  unallowable. 

970.3102-3-2    Compensation  for  personal 
services. 

(a)  General.  Compensation  for 
personal  services  includes  all 
remuneration  paid  currently  or  accrued, 
in  whatever  form  and  whether  paid 
immediately  or  deferred,  for  services 
rendered  by  employees  to  the  contractor 
during  the  period  of  contract 
performance  (except  as  otherwise 
provided  for  severance  pay  costs  in 
paragraph  (b){4)(i)  of  this  subsection  and 
for  pension  cost  in  paragraph  (b)(1)  of 
this  subsection).  It  includes,  but  is  not 
limited  to,  salaries;  wages;  directors' 
and  executive  committee  members'  fees; 
bonuses  (including  stock  bonuses); 
incentive  awards;  employee  stock 
options,  stock  appreciation  rights,  and 
stock  ownership  plans;  employee 
insurance;  fringe  benefits;  contributions 
to  pension,  annuity,  and  management 
employee  incentive  compensation 
plans;  and  allowances  for  off-site  pay, 
incentive  pay,  location  allowances, 
hardship  pay,  severance  pay,  and  cost  of 
living  differential. 

(b)  Allowability.  Reimbursable  costs 
for  compensation  for  personal  services 
are  to  be  set  forth  in  a  personnel 


appendix  in  the  contract  as  discussed  at 
970.3101-2.  This  personnel  appendix 
shall  be  negotiated  using  the  principles 
and  policies  of  this  970.3102-3-2,  and 
other  pertinent  parts  of  the  DEAR. 
However,  costs  that  are  unallowable 
pursuant  to  other  paragraphs  of 
970.3102-3  or  contract  terms  shall  not 
be  allowable  under  this  970.3102-3-2 
on  the  basis  they  constitute 
compensation  for  personnel  services. 
Costs  of  compensation  for  personal 
services  are  reimbursable  to  the  extent 
that: 

(1)  The  compensation  is  for  personal 
services  work  performed  by  the 
employee  in  the  current  year  and  must 
not  represent  a  retroactive  adjustment  of 
prior  year's  salaries  or  wages  (but  see 
970.3102-3-2(1),  (j),  (1),  (m).  and  (n)); 

(2)  The  compensation  in  total  is 
reasonable  for  the  work  performed; 
however,  specific  restrictions  on 
individual  compensation  elements  must 
be  observed  where  they  are  prescribed; 

(3)  The  compensation  is  based  upon 
and  conforms  to  the  terms  and 
conditions  of  the  contractor's 
established  compensation  plan  or 
practice  followed  so  consistently  as  to 
imply,  in  effect,  an  agreement  to  make 
the  payment; 

(4)  Any  approvals  prescribed  by  this 
970.3102-3-2  are  obtained.  No 
assiunption  of  allowability  will  exist 
where  the  contractor  introduces  major 
revisions  of  existing  compensation 
plans  or  new  plans  and  the  contractor. 

(i)  Has  not  notified  the  cognizant 
contracting  officer  of  the  changes  either 
before  their  implementation,  or  within  a 
reasonable  period  after  their 
implementation,  and 

(li)  Has  not  provided  the  Government, 
either  before  implementation  or  within 
a  reasonable  period  after  it,  an 
opportunity  to  review  the  allowability 
of  the  changes. 

(5)  Costs  that  are  unallowable  under 
the  contract  terms  or  other  paragraphs  of 
this  970.3102-3  shall  not  be  allowable 
under  this  970.3102-3-2  solely  on  the 
basis  that  they  constitute  compensation 
for  personal  services. 

(c)  Reasonableness.  Subject  to 
970.3102-3-2(d)  of  this  subsection, 
compensation  for  personal  services  will 
be  considered  reasonable  if  the  total 
compensation  conforms  generally  to 
compensation  paid  by  other  firms  of  the 
same  size,  in  the  same  industry,  or  in 
the  same  geographic  area  for  similar 
services  or  work  performed.  This  does 
not  preclude  the  Government  from 
challenging  the  reasonableness  of  an 
individual  element  of  compensation 
where  costs  are  excessive  in  comparison 
with  compensation  paid  by  other  firms 
of  the  same  size,  same  industry,  or  in 


the  same  geographic  area  for  similar 
services.  In  administering  this  principle, 
it  is  recognized  that  not  every 
compensation  case  need  be  subjected  in 
detail  to  these  requirements.  The 
requirements  need  be  applied  only 
when  a  general  review  reveals  amounts 
or  types  of  compensation  that  appear 
unreasonable  or  unjustified.  In 
questionable  cases,  the  contractor  has 
responsibility  to  support  the 
reasonableness  of  compensation  in 
relation  to  the  effort  performed. 
Compensation  costs  under  certain 
conditions  give  rise  to  the  need  for 
special  consideration.  Among  such 
conditions  are  the  following: 

(1)  Compensation  to  owners  of  closely 
held  corporations,  partners,  sole 
proprietors,  or  members  of  their 
immediate  families,  or  persons  who  are 
contractually  committed  to  acquire  a 
substantial  financial  interest  in  the 
contractor's  enterprise.  Determination 
should  be  made  that  salaries  are 
reasonable  for  the  personal  services 
rendered  rather  than  being  a 
distribution  of  profits.  Compensation  in 
lieu  of  salary  for  services  rendered  by 
partners  and  sole  proprietors  will  be 
allowed  to  the  extent  that  it  is 
reasonable  and  does  not  constitute  a 
distribution  of  profits.  For  closely  held 
corporations,  compensation  costs 
covered  by  this  paragraph  shall  not  be 
recognized  in  amoimts  exceeding  those 
costs  that  are  deductible  as 
compensation  under  the  Internal 
Revenue  Code  and  its  regulations. 

(2)  Any  change  in  a  contractor's 
compensation  policy  that  results  in  a 
substantial  increase  in  the  contractor's 
level  of  compensation,  particularly 
when  it  was  concurrent  with  an  increase 
in  the  ratio  of  Government  contracts  to 
other  business,  or  any  change  in  the 
treatment  of  allowability  of  specific 
types  of  compensation  due  to  changes  in 
the  treatment  of  allowability  of  specific 
types  of  compensation  due  to  changes  in 
Government  policy.  No  presumption  of 
reasonableness  will  exist  where  major 
revisions  of  existing  compensation 
plans  or  new  plans  are  introduced  by 
the  contractor;  and  the  contractor. 

(i)  Has  not  notified  the  cognizant 
contracting  officer  of  the  change  either 
before  their  implementation  or  within  a 
reasonable  period  after  their 
implementation;  and 

(ii)  Has  not  provided  the  Government, 
either  before  implementation  or  within 
a  reasonable  period  after  it,  an 
opportunity  to  review  the 
reasonableness  of  the  changes. 

(3)  The  contractor's  business  is  such 
that  its  compensation  levels  are  not 
subject  to  the  restraints  that  normally 
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occur  in  the  con  luct  of  competitive 
business. 

(4)  The  contrai  :tor  incurs  costs  for 
compensation  ir  excess  of  the  amounts 
which  are  deduc  tible  under  the  Internal 
Revenue  Code  ai  id  its  regulations. 

(d)  DOE  reviex  ■  and  approval  of. 
compensation  pi  \id  individual 
employees.  In  de  termining  the 
reasonableness  c  f  compensation,  the 
compensation  ol  each  individual 
contractor  emph  yee  normally  need  not 
be  subjected  to  r  jview  and  approval. 
Generally,  the  c(  mpensation  paid 
individual  empl  jyees  should  be  left  to 
the  judgment  of  :ontractors  subject  to 
the  limitations  o  '  DOE-approved 
compensation  pdlicies,  programs, 
classification  syi  tems,  and  schedules, 
and  amounts  of  noney  authorized  for 
wage  and  salary  increases  for  groups  of 
employees.  However,  all  compensation 
due  an  individu  il  of  $80,000  or  more 
shall  require  the  contracting  officer's  or 
designee's  revie'  v  and  approval.  In 
addition,  it  will  aften  be  necessary  that 
employee  compi  insation  be  subjected  to 
review  and  appi  oval  on  an  individual 
basis  at  a  level  h  elow  $80,000,  when  the 
contracting  offic  er  finds  it  appropriate 
for  the  particula  •  situation.  The  contract 
shall  specificall; '  provide  for  the 
approval  by  the  contracting  officer  of 
the  cost  of  comp  ensating  an  individual 
contractor  empl  )yee  above  the  level 
determined  by  t  le  contracting  officer,  if 
a  total  of  50  pen  ent  or  more  of  such 
compensation  is  reimbursed  under  DOE 
cost-type  contra  :ts.  For  purposes  of 
determining  the  level  for  individual 
review  and  appi  oval,  total 
compensation  a:  i  used  in  this  paragraph 
includes  only  th  e  employee's  salary  and 
bonus  or  incent:  ve  compensation.  As  in 
the  case  of  othei  personnel  and 
compensation  c  )sts,  it  is  intended  that 
contracting  offic  er  review  and  approval 
of  individual  co  mpensation  normally 
will  be  prior  to  ncurrence  of  costs. 

(e)  Laoor-man  agement  agreements. 
Notwithstandin  ;  any  other  DOE 
requirements,  c  )sts  of  compensation  are 
not  allowable  tc  the  extent  that  they 
result  from  pro\  isions  of  labor- 
management  agreements  that,  as  applied 
to  work  in  perfc  rming  Government 
contracts,  are  d(  termined  to  be 
uiueasonable  b«  cause  they  are  either 
unwarranted  by  the  character  and 
circumstances  c  f  the  work  or 
discriminatory  igainst  the  Government. 
The  applicatior  of  the  provisions  of  a 
labor-managem  mt  agreement  designed 
to  apply  to  a  gi^  en  set  of  circumstances 
and  conditions  af  employment  (e.g., 
work  involving  extremely  hazardous 
activities  or  wo  k  not  requiring 
recurrent  use  o  overtime)  is 
unwarranted  w  len  applied  to  a 


Government  contract  involving 
significantly  different  circumstances 
and  conditions  of  employment  [e.g.. 
work  involving  less  hazardous  activities 
or  work  continually  requiring  use  of 
overtime).  It  is  discriminatory  against 
the  Government  if  it  results  in  employee 
compensation  (in  whatever  form  or 
name)  in  excess  of  that  being  paid  for 
similar  non-Govemment  work  under 
comparable  circumstances. 
Disallowance  of  costs  will  not  be  made 
under  this  paragraph  (e)  unless: 

(1)  The  contractor  has  been  permitted 
an  opportunity  to  justify  the  costs;  and 

(2)  Due  consideration  has  been  given 
to  whether  unusual  conditions  pertain 
to  Government  contract  work,  imposing 
burdens,  hardships,  or  hazards  on  the 
contractor's  employees,  for  which 
compensation  that  might  otherwise 
appear  imreasonable  is  required  to 
attract  and  hold  necessary  personnel. 

(f)  Salaries  and  wages.  Salaries  and 
wages  for  ciurent  services  include  gross 
compensation  paid  to  employees  in  the 
form  of  cash,  stock  (see  paragraph  (h)(2) 
of  this  subsection  regarding  valuation), 
products,  or  services,  and  are  allowable. 

(g)  Domestic  and  foreign  differential 
pay.  When  personal  services  are 
performed  in  a  foreign  country, 
compensation  may  also  include  a 
differential  that  may  properly  consider 
all  expenses  associated  with  foreign 
employment  such  as  housing,  cost  of 
living  adjustments,  transportation, 
bonuses,  additional  Federal,  state,  local 
or  foreign  income  taxes  resulting  from 
foreign  assignment,  and  other  related 
expenses. 

ih)  Bonuses  and  incentive 
compensation.  Incentive  compensation 
and  cash  bonuses  based  on  production, 
cost  reduction  or  efficient  performance, 
suggestion  awards,  and  safety  awards 
are  to  be  treated  as  allowable,  to  the 
extent  that  the  contractor's  overall 
compensation  plan  is  determined  to  be 
reasonable  and  such  costs  are  paid  or 
accrued,  pursuant  to  an  agreement 
entered  into  in  good  faith  between  the 
contractor  and  the  employees  before  the 
services  were  rendered,  or  pursuant  to 
an  estabUshed  plan  followed  by  the 
contractor  so  consistently  as  to  imply,  in 
effect,  an  agreement  to  make  such 
payment  (see  970.3101-2).  In 
determining  reasonableness,  it  will  be 
necessary  to  take  into  account,  not  only 
bonuses  and  incentive  compensation 
payments  charged  directly  to  the 
contract,  but  also  payments  charged 
indirectly  to  the  contract  through 
overhead.  Bonuses,  awards,  and 
incentive  compensation,  when  any  of 
them  are  deferred,  are  to  be  treated  as 
allowable  to  the  extent  provided  in 
paragraph  (m)  of  this  subsection. 


(1)  Bonuses  and  incentive 
compensation  paid  to  employees  other 
than  those  whose  pay  is  directly 
reimbursed  will  not  be  made  allowable 
in  on-site  construction  and  management 
and  operating  contracts,  where  home 
office  general  and  administrative 
expense  is  unallowable. 

(2)  When  the  costs  of  bonuses  and 
incentive  compensation  are  paid  in  the 
stock  of  the  contractor  or  of  an  affiliate, 
the  following  additional  restrictions 
apply: 

(i)  Valuation  placed  on  the  stock  shsdl 
be  the  fair  market  value  on  the 
measurement  date  (i.e.,  the  first  date  the 
number  of  shares  awarded  is  known) 
determined  upon  the  most  objective 
basis  available;  and 

(ii)  Accruals  for  the  cost  of  stock 
before  issuing  the  stock  to  the 
employees  shall  be  subject  to 
adjustment  according  to  the  possibilities 
that  the  employees  will  not  receive  the 
stock  and  that  their  interest  in  the 
accruals  will  be  forfeited. 

(3)  When  the  bonus  and  incentive 
compensation  payments  are  deferred, 
the  costs  are  subject  to  the  requirements 
of  paragraph  (h)(1)  of  this  subsection 
and  of  paragraph  (m)  of  this  subsection. 

(i)  Severance  pay.  (1)  Severance  pay, 
also  commonly  referred  to  as  dismissal 
wages,  is  a  payment  in  addition  to 
regular  salaries  and  wages  by 
contractors  to  workers  whose 
employment  is  being  involuntarily 
terminated.  Payments  for  early 
retirement  incentive  plans  are  covered 
in  paragraph  (1)(6)  of  this  subsection. 

(2)  Severance  pay  to  be  allowable 
must  meet  the  general  allowability 
criteria  in  paragraph  {i)(2)(i)  of  this 
subsection,  and,  depending  upon 
whether  the  severance  is  normal  or 
abnormal,  criteria  in  paragraph  {i)(2)(ii) 
of  this  subsection  for  normal  severance 
pay  or  paragraph  (i){2)(iii)  of  this 
subsection  for  abnormal  severance  pay 
also  apply.  In  addition,  paragraphs 
(i)(2)(iv)  and  (v)  of  this  subsection  apply 
if  the  severance  cost  is  for  foreign 
nationals  employed  outside  the  United 
States. 

(i)  Severance  pay  is  allowable  only  to 
the  extent  that,  in  each  case,  it  is 
required  by  law,  employer-employee 
agreement,  established  policy  that 
constitutes,  in  effect,  an  implied 
agreement  on  the  contractor's  part,  or 
circumstances  of  the  particular 
employment.  Payments  made  in  the 
event  of  employment  with  a 
replacement  contractor  where 
continuity  of  employment  with  credit 
for  prior  length  of  service  is  preserved 
under  substantially  equal  conditions  of 
employment,  or  continued  employment 
by  the  contractor  at  another  facility. 
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subsidiary,  affiliate,  or  parent  company 
of  the  contractor  are  not  severance  pay 
and  are  unallowable. 

(ii)  Actual  normal  turnover  severance 
payments  shall  be  allocated  to  all  work 
performed  in  the  contractor's  plant,  or 
where  the  contractor  provides  for 
accrual  of  pay  for  normal  severances, 
that  method  will  be  acceptable  if  the 
amount  of  the  accrual  is  reasonable  in 
light  of  payments  actually  made  for 
normal  severances  over  a  representative 
past  period  and  if  amounts  accrued  are 
allocated  to  all  work  performed  at  the 
facility. 

(iii)  Abnormal  or  mass  severance  pay 
is  of  such  a  conjectural  nature  that 
measurement  of  costs  by  means  of  an 
accrual  will  not  achieve  equity  to  both 
parties.  Thus,  accruals  for  this  purpose 
are  not  allowable.  However,  the 
Government  recognizes  its  obligation  to 
participate,  to  the  extent  of  its  fair  share, 
in  any  specific  payment.  Thus, 
allowability  will  be  considered  on  a 
case-by-case  basis. 

(iv)  Notwithstanding  the  provision  of 
paragraph  (c)  of  this  subsection,  which 
references  geographic  area,  imder  41 
U.S.C.  256(e){l)(M),  the  costs  of 
severance  payments  to  foreign  nationals 
employed  under  a  service  contract 
performed  outside  the  United  States  are 
unallowable  to  the  extent  that  such 
payments  exceed  amounts  typically 
paid  to  employees  providing  similar 
services  in  the  same  industry  in  the 
United  States. 

(v)  Further,  under  41  U.S.C. 
256(e)(l)(N),  the  costs  of  severance 
payments  referred  to  in  paragraph 
(i)(2)(iv)  of  this  subsection  are 
unallowable  if  the  termination  of 
employment  is  the  result  of  the  closing 
of,  or  curtailment  of,  activities  at  a 
United  States  facility  in  that  country  at 
the  request  of  the  government  of  that 
country. 

(vi)  the  Head  of  the  Contracting 
Activity  may  waive  the  application  of 
the  provisions  of  paragraphs  (i){2)(iv) 
and  (v)  of  this  subsection  under  the 
conditions  specified  in  subpart  970.37. 

(3)  Subject  to  paragraph  (a)  of  this 
subsection,  the  following  standards 
apply  in  determining  allowability  of 
costs  for  severance  pay  plans  of 
management  and  operating  contractors: 

(i)  Payments  should  be  made  only 
upon  involuntary  termination  by 
reduction  in  force  (RIF)  of  an  employee 
which  results  in  a  permanent  separation 
from  the  employment  of  the  contractor. 
However,  payments  may  also  be  made 
upon  voluntary  separation  of  an 
employee  within  a  RIF  grouping,  but  not 
otherwise  scheduled  for  termination, 
which  thereby  eliminates  the  need  for 


terminating  another  employee 
involuntarily. 

(ii)  Payments  should  not  be  provided 
for  in  the  event  of  temporary  layoffs; 
employment  or  offer  of  employment 
with  a  replacement  contractor 
(employer)  where  continuity  of 
employment  with  credit  for  prior  length 
of  service  is  preserved  under 
substantially  equal  conditions  of 
employment;  early  or  normal 
retirement;  or  continued  employment  by 
the  contractor  at  another  facility, 
subsidiary,  affiliate,  or  parent  company 
of  the  contractor.  Contractor  employees 
should  not  have  the  option  of  refusing 
employment  to  receive  severance  pay. 

(j)  Backpay.  (1)  Backpay  resulting 
from  violations  of  Federal  labor  laws  or 
the  Civil  Rights  Act  of  1964.  Backpay 
may  result  from  a  negotiated  settlement, 
order,  or  court  decree  that  resolves  a 
violation  of  Federal  labor  laws  or  the 
Civil  Rights  Act  of  1964.  Such  backpay 
falls  into  two  categories:  one  requiring 
the  contractor  to  pay  employees 
additional  compensation  for  work 
performed  for  which  they  were 
underpaid,  and  the  other  resulting  from 
other  violations,  such  as  when  the 
employee  was  improperly  discharged, 
discriminated  against,  or  other 
circumstances  for  which  the  backpay 
was  not  additional  compensation  for 
work  performed.  Backpay  resulting  from 
underpaid  work  is  compensation  for  the 
work  performed  and  is  allowable.  All 
other  backpay  resulting  from  willful 
violation  of  Federal  labor  laws  or  the 
Civil  Rights  Act  of  1964  is  unallowable. 

(2)  Omer  backpay.  Backpay  may  also 
result  from  payments  to  union 
employees  (union  and  non-union)  for 
the  difference  in  their  past  and  current 
wage  rates  for  working  without  a 
contract  or  labor  agreement  during  labor 
management  negotiations.  Such  backpay 
is  allowable.  Backpay  to  nonunion 
employee  based  upon  results  of  union 
agreement  negotiations  is  allowable 
only  if: 

(i)  A  formal  agreement  or 
understanding  exists  between 
management  and  the  employees 
concerning  these  pavments,  or 

(ii)  An  established  policy  or  practice 
exists  and  is  followed  by  the  contractor 
so  consistently  as  to  imply,  in  effect,  an 
agreement  to  make  such  payment. 

(k)  Stock  options,  stock  appreciation 
rights,  and  phantom  stock  plans.  (1)  The 
cost  of  stock  options  awarded  to 
employees  to  purchase  stock  of  the 
contractor  or  of  an  affiliate  will  be 
treated  as  deferred  compensation  and 
must  comply  with  the  requirements  of 
paragraph  (m)  of  this  subsection  and 
with  the  allowability  criteria  contained 
in  paragraph  (k){2)  of  this  subsection. 


The  allowable  cost  of  stock  appreciation 
rights,  whether  offered  separately  or 
combined  with  stock  options,  will  be 
determined  in  the  same  manner  as  stock 
options. 

(2)  The  allowable  costs  of  stock 
options  and  stock  appreciation  rights 
will  be  limited  to  the  difference  between 
the  option  price  or  stock-appreciation- 
right  price  and  the  market  price  of  the 
stock  on  the  measurement  date  (i.e..  the 
first  date  on  which  both  the  number  of 
shares  and  the  option  or  stock- 
appreciation-right  price  are  known). 
Accordingly,  when  the  option  or  stock- 
appreciation-right  price  is  equal  to  or 
greater  than  the  market  price  on  the 
measiu-ement  date,  then  no  costs  are 
allowed  for  contract  costing  purposes. 

(3)  In  phantom-stock-type  plans, 
contractors  assign  or  attribute 
contingent  shares  of  stock  to  employees 
as  if  the  employees  own  the  stock,  even 
though  the  employees  neither  purchase 
the  stock  nor  receive  title  to  it.  Under 
these  plans,  an  employee's  account  may 
be  increased  by  the  equivalent  of 
dividends  issued  and  any  appreciation 
in  the  market  price  of  the  stock  over  the 
price  of  the  stock  on  the  measurement 
date  [i.e.,  the  first  date  the  number  of 
shares  awarded  is  known).  Such 
increases  in  employee  accounts  for 
dividend  equivalents  and  market  price 
appreciation  are  unallowable. 

0)  Pension  costs.  (1)  A  pension  plan 
is  a  deferred  compensation  plan  that  is 
established  and  maintained  by  one  or 
more  employers  to  provide 
systematically  for  paying  benefits  to 
plan  participants  after  their  retirement, 
provided  that  the  benefits  are  paid  for 
life  or  are  payable  for  life  at  the  option 
of  the  employee.  Additional  benefits 
such  as  permanent  and  total  disability 
and  death  payments  and  survivorship 
payments  to  beneficiaries  of  deceased 
employees  may  be  treated  as  pension 
costs,  provided  the  benefits  are  an 
integral  part  of  the  pension  plan  and 
meet  all  the  criteria  pertaining  to 
pension  costs. 

(2)  Pension  plans  are  normally 
segregated  into  two  types  of  plans: 
defined  benefit  or  defined  contribution 
pension  plans.  Except  as  provided  by 
other  DOE  directives,  the  cost  of  all 
defined  benefit  pension  plans  shall  be 
measured,  allocated,  and  accounted  for 
in  compliance  with  the  provisions  of 
CAS  412,  Composition  and 
Measurement  of  Pension  Costs,  and  CAS 
413.  Adjustment  and  Allocation  of 
Pension  Cost.  The  costs  of  all  defined 
contribution  pension  plans  shall  be 
measured,  allocated,  and  accounted  for 
in  accordance  with  the  provisions  of 
CAS  412.  Pension  costs  are  allowable 
subject  to  directives  issued  by  the  Office 
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of  Contract  and  Resource  Management, 
within  the  Head  luarters  procurement 
organization,  th<  referenced  standards 
and  the  cost  lim  tations  and  exclusions 
set  forth  below  i  i  this  paragraph  and  in 
paragraphs  (1)(3)  (4).  (5).  (6),  and  (7)  of 
this  subsection. 

(i)  To  be  allow  able  in  the  current  year, 
pension  costs  m  ist  be  funded  by  the 
time  set  for  filin  ;  the  Federal  income  tax 
return  or  any  ex  ension  thereof.  Pension 
costs  assigned  tc  the  current  year,  but 
not  funded  by  th  e  tax  return  time,  shall 
not  be  allowable  in  any  subsequent  year. 

(ii)  Pension  pa  yments  must  be 
reasonable  in  an  ount  and  be  paid 
pursuant  to:  an  i  greement  entered  into 
in  good  faith  bet  iveen  the  contractor  and 
employees  befor  i  the  work  or  services 
are  performed  ai  id  the  terms  and 
conditions  of  th(  established  plan.  The 
cost  of  changes  in  pension  plans  which 
are  discriminato  :y  to  the  Govenunent  or 
are  not  intended  to  be  applied 
consistently  for  Jl  employees  under 
similar  circumst  uices  in  the  future  are 
not  allowable. 

(iii)  Except  as  provided  for  early 
retirement  bene!  its  in  paragraph  (1)(6)  of 
this  subsection,  sne-time-only  pension 
supplements  no  available  to  all 
participants  of  tl  le  basic  plan  are  not 
allowable  as  per  sion  costs  unless  the 
supplemental  benefits  represent  a 
separate  pensior  plan  and  the  benefits 
are  payable  for  1  fe  at  the  option  of  the 
employee. 

(iv)  Increases  n  payments  to 
previously  retire  d  plan  participants 
covering  cost-of  living  adjustments  are 
allowable  if  paic  in  accordance  with  a 
policy  or  practic  e  consistently  followed. 

(3)  Defined  be  lefit  pension  plans. 
This  paragraph  (  overs  pension  plans  in 
which  the  benef  ts  to  be  paid  or  the 
basis  for  determ  ning  such  benefits  are 
established  in  a<  vance  and  the 
contributions  ar;  intended  to  provide 
the  stated  benef  ts.  The  cost  limitations 
and  exclusions  sertaining  to  defined 
benefit  plans  are  as  follows: 

(i)  Normal  cos  ts  of  pension  plans  not 
funded  in  the  year  incurred,  and  all 
other  componen  ts  of  pension  costs  (see 
CAS  412.40(a)(l|)  assignable  to  the 
current  account  ng  period  but  not 
funded  during  i\ .  shall  not  be  allowable 
in  subsequent  yi  tars  {except  that  a 
payment  made  t )  a  fund  by  the  time  set 
for  filing  the  Fe<  eral  income  tax  return 
or  any  extensior  thereof  is  considered  to 
have  been  made  during  such  taxable 
year).  However,  any  part  of  a  pension 
cost  that  is  com  )uted  for  a  cost 
accounting  peril  »d  that  is  deferred 
pursuant  to  a  wi  iver  granted  under  the 
provisions  of  th^  >  Employee's  Retirement 
Income  Security  Act  of  1974  (ERISA) 
(see  CAS  412. SC  (c)(3)),  will  be  allowable 


in  those  future  accounting  periods  in 
which  the  funding  does  occur.  The 
allowability  of  these  deferred   • 
contributions  will  be  limited  to  the 
amounts  that  would  have  been  allowed 
had  the  funding  occurred  in  the  year  the 
costs  would  have  been  assigned  except 
for  the  waiver. 

(ii)  Any  amount  paid  or  funded  before 
the  time  it  becomes  assignable  and 
allowable  shall  be  applied  to  future 
years,  in  order  of  time,  as  if  actually 
paid  and  deductible  in  those  years.  The 
interest  earned  on  such  premature 
funding,  based  on  the  valuation  rate  of 
return,  may  be  excluded  from  future 
years'  computations  of  pension  costs  in 
accordance  with  CAS  412.50(a)(7). 

(iii)  Increased  pension  costs  caused  by 
delay  in  funding  beyond  30  days  after 
each  quarter  of  the  year  to  which  they 
are  assignable  are  unallowable.  If  a 
composite  rate  is  used  for  allocating 
pension  costs  between  the  segments  of 
a  company  and  if,  because  of  differences 
in  the  timing  of  the  funding  by  the 
segments,  an  inequity  exists,  allowable 
pension  costs  for  each  segment  will  be 
limited  to  that  particular  segment's 
calculation  of  pension  costs  as  provided 
for  in  CAS  413.50(c)(5).  Determination 
of  luiallowable  costs  shall  be  made  in 
accordance  with  the  actuarial  method 
used  in  calculating  pension  costs. 

(iv)  Allowability  of  the  cost  of 
indemnifying  the  Pension  Benefit 
Guaranty  Corporation  (PBGC)  under 
ERISA  section  4062  or  4064  arising  fi-om 
terminating  an  employee  deferred 
compensation  plan  will  be  considered 
on  a  case-by-case  basis;  provided  that  if 
insurance  was  required  by  the  PBGC 
under  ERISA  section  4023,  it  was  so 
obtained  and  the  indemnification 
payment  is  not  recoverable  under  the 
insurance.  Consideration  under  the 
foregoing  circumstances  will  be 
primarily  for  the  purpose  of  appraising 
the  extent  to  which  the  indemnification 
payment  is  allocable  to  Government 
work.  If  a  beneficial  or  other  equitable 
relationship  exists,  the  Government  will 
participate  in  the  indemnification 
payment  to  the  extent  of  its  fair  share. 

(4)  Defined  contribution  pension 
plans.  This  paragraph  covers  those 
pension  plans  in  which  the 
contributions  to  be  made  are  established 
in  advance  and  the  level  of  benefits  is 
determined  by  the  contributions  made. 
It  also  covers  profit  sharing,  savings 
plans,  and  other  such  plans  provided 
the  plans  fall  within  the  definition  of  a 
pension  plan  in  paragraph  (1)(1)  of  this 
subsection. 

(i)  The  pension  cost  assignable  to  a 
cost  accounting  period  is  the  net 
contribution  required  to  be  made  for 
that  period  after  taking  into  account 


dividends  and  other  credits,  where 
applicable.  However,  any  portion  of 
pension  cost  computed  for  a  cost 
accounting  period  that  is  deferred 
pursuant  to  a  waiver  granted  under  the 
provisions  of  ERISA  (see  CAS 
412.50(c)(3))  will  be  allowable  in  those 
future  accoimting  periods  when  the 
funding  does  occur.  The  allowability  of 
these  deferred  contributions  will  be 
limited  to  the  amoimts  that  would  have 
been  allowed  had  the  funding  been 
made  in  the  year  the  costs  would  have 
been  assigned  except  for  the  waiver. 

(ii)  Any  amoimt  paid  or  funded  to  the 
trust  before  the  time  it  becomes 
assignable  and  allowable  shall  be 
applied  to  future  years,  in  order  of  time, 
as  if  actually  paid  and  deductible  in 
such  years. 

(iii)  The  provisions  of  paragraph 
(l)(3)(vi)  of  this  subsection  concerning 
payments  to  PBGC  apply  to  defined 
contribution  plans. 

(5)  Pension  plans  using  pay-as-you-go 
methods.  A  pension  plan  using  pay-as- 
you-go  methods  is  a  plan  in  which  the 
contractor  recognizes  pension  cost  ordy 
when  benefits  are  paid  to  retired 
employees  or  their  beneficiaries. 
Regardless  of  whether  the  payment  of 
pension  benefits  contribution  can  or 
cannot  be  compelled,  allowable  costs  for 
these  types  of  plans  shall  not  exceed  an 
amount  computed  as  follows: 

(i)  Compute,  by  using  an  actuarial  cost 
method,  the  plan's  actuarial  liability  for 
benefits  earned  by  plan  participants. 
This  entire  liability  is  always  unfunded 
for  a  pay-as-you-go  plcui. 

(ii)  Compute  a  level  amount  which, 
including  an  interest  equivalent,  would 
amortize  the  unfunded  actuarial  liability 
over  a  period  of  no  less  than  ^  0  or  more 
than  40  years  from  the  inception  of  the 
liability. 

(iii)  Compute,  by  using  an  actuarial 
cost  method,  a  normal  cost  for  the 
period. 

(iv)  The  sum  of  paragraphs  (1)(5)  (i), 
(ii),  and  (iii)  of  this  subsection 
represents  the  amoimt  of  pension  costs 
assignable  to  the  current  period.  This 
amount,  however,  is  limited  to  the 
amount  paid  in  the  year. 

(v)  For  purposes  of  determining 
contract  cost  where  a  pay-as-you-go 
plan  is  initiated  as  either  a 
supplemental  plan  or  an  additional  but 
separate  plan  to  a  basic  funded  plan,  the 
plans  will  be  treated  as  one  plan;  e.g., 
the  actuai'ial  cost  method,  past  service 
amortization  period,  etc.,  of  the  basic 
plan  will  be  used  on  the  supplemented 
or  additional  pay-as-you-go  plan  in 
determining  the  proper  costs  assignable 
to  the  current  period.  Any  costs  in 
excess  of  those  determined  by  using  the 
actuarial  cost  method  and  assumptions 


Federal  Register / Vol.  65,  No.  49 /Monday,  March  13,  2000 / Proposed  Rules 


13469 


of  the  basic  plan  are  unallowable. 
However,  where  assumption  for  salary 
progressions,  mortality  rates  of  the 
participants,  and  so  forth  are 
significantly  different,  the  assumptions 
used  for  the  basic  and  supplemental 
plan  may  be  different. 

(vi)  The  requirements  of  paragraphs 
(1)(3)  (i)  through  (iv)  of  this  subsection 
are  also  applicable  to  pay-as-you-go 
plans. 

(6)  Early  retirement  incentive  plans. 
An  early  retirement  incentive  plan  is  a 
plem  under  which  employees  receive  a 
bonus  or  incentive,  over  and  above  the 
requirement  of  the  basic  pension  plan, 
to  retire  early.  These  plans  normally  are 
not  applicable  to  all  participants  of  the 
basic  plan  and  do  not  represent  life 
income  settlements,  and  as  such  would 
not  qualify  as  pension  costs.  However, 
for  contract  costing  purposes,  early 
retirement  incentive  payments  are 
allowable  subject  to  pension  criteria 
contained  in  paragraphs  (l)(3){i)  through 
(iv)  provided: 

(i)  The  costs  are  accounted  for  and 
allocated  in  accordance  with  the 
contractor's  system  of  accounting  for 
pension  costs  (see  paragraph  (l)(5)(v)  of 
this  subsection  for  supplemental 
pension  benefits); 

(ii)  The  payments  are  made  in 
accordance  with  the  terms  and 
conditions  of  the  contractor's  plan; 

(iii)  The  plan  is  applied  only  to  active 
employees.  The  cost  of  extending  the 
plan  to  employees  who  retired  or  were 
terminated  before  the  adoption  of  the 
plan  is  unallowable;  and 

(iv)  The  total  of  the  incentive 
payments  to  any  employee  may  not 
exceed  the  amount  of  the  employee's 
annual  salary  for  the  previous  fiscal  year 
before  the  employee's  retirement. 

(7)  Employee  stock  ownership  plans 
(ESOP).  (i)  An  ESOP  is  an  individual 
stock  bonus  plan  designed  specifically 
to  invest  in  the  stock  of  the  employer 
corporation.  The  contractor's 
contributions  to  an  Employee  Stock 
Ownership  Trust  (ESOT)  may  be  in  the 
form  of  cash,  stock,  or  property.  Costs  of 
ESOP's  are  allowable  subject  to  the 
following  conditions: 

(A)  Contributions  by  the  contractor  in 
any  one  year  may  not  exceed  15  percent 
(25  percent  when  a  money  purchase 
plan  is  included)  of  salaries  and  wages 
of  employees  participating  in  the  plan 
in  any  particular  year. 

(B)  Tne  contribution  rate  (ratio  of 
contribution  to  salaries  and  wages  of 
participating  employees)  may  not 
exceed  the  last  approved  contribution 
rate  except  when  approved  by  the 
contracting  officer  based  upon 
justification  provided  by  the  contractor. 
When  no  contribution  was  made  in  the 


previous  year  for  an  existing  ESOP,  or 
when  a  hew  ESOP  is  first  established, 
and  the  contractor  proposes  to  meike  a 
contribution  in  the  current  year,  the 
contribution  rate  shall  be  subject  to  the 
contracting  officer's  approval. 

(C)  When  a  plan  or  agreement  exists 
wherein  the  liability  for  the  contribution 
can  be  compelled  for  a  specific  year,  the 
expense  associated  with  that  liability  is 
assignable  only  to  that  period.  Any 
portion  of  the  contribution  not  funded 
by  the  time  set  for  filing  of  the  Federal 
income  tax  return  for  that  year  or  any 
extension  thereof  shall  not  be  allowable 
in  subsequent  years. 

(D)  When  a  plan  or  agreement  exists 
wherein  the  liability  for  the  contribution 
cannot  be  compelled,  the  amount 
contributed  for  any^year  is  assignable  to 
that  year  provided  the  amount  is  funded 
by  the  time  set  for  filing  of  the  Federal 
income  tax  return  for  that  year. 

(E)  When  the  contribution  is  in  the 
form  of  stock,  the  value  of  the  stock 
contribution  shall  be  limited  to  the  fair 
market  value  of  the  stock  on  the  date 
that  title  is  effectively  transferred  to  the 
trust.  Cash  contributions  shall  be 
allowable  only  when  the  contractor 
furnishes  evidence  satisfactory  to  the 
contracting  officer  demonstrating  that 
stock  purchases  by  the  ESOT  are  or  will 
be  at  a  fair  market  price;  e.g.,  makes 
arrangements  with  the  trust  permitting 
the  contracting  officer  to  examine 
purchases  of  stock  by  the  trust  to 
determine  that  prices  paid  are  at  fair 
market  value.  When  excessive  prices  are 
paid,  the  amount  of  the  excess  will  be 
credited  to  the  same  indirect  cost  pools 
that  were  charged  for  the  ESOP 
contributions  in  the  year  in  which  the 
stock  purchase  occurs.  However,  when 
the  trust  purchases  the  stock  with 
borrowed  funds  which  will  be  repaid 
over  a  period  of  years  by  cash 
contributions  from  the  contractor  to  the 
trust,  the  excess  price  over  fair  market 
value  shall  be  credited  to  the  indirect 
cost  pools  pro  rata  over  the  period  of 
years  during  which  the  contractor 
contributes  the  cash  used  by  the  trust  to 
repay  the  loan.  When  the  fair  market 
value  of  unissued  stock  or  stock  of  a 
closely  held  corporation  is  not  readily 
determinable,  the  valuation  will  be 
made  on  a  case-by-case  basis  taking  into 
consideration  the  guidelines  for 
valuation  used  by  the  IRS. 

(ii)  Amounts  contributed  to  an  ESOP 
arising  from  either: 

(A)  An  additional  investment  tax 
credit  (see  1975  Tax  Reduction  Act);  or 

(B)  A  payroll-based  tax  credit  (see 
Economic  Recovery  Tax  Act  of  1981)  are 
unallowable. 


(iii)  The  requirements  of  paragraphs 
(l)(3)(ii)  of  this  subsection  are  applicable 
to  Employee  Stock  Ownership  Plans. 

(m)  Deferred  compensation.  (1) 
Deferred  compensation  is  an  award 
given  by  an  employer  to  compensate  an 
employee  in  a  future  cost  accounting 
period  or  periods  for  services  rendered 
in  one  or  more  cost  accounting  periods 
before  the  date  of  receipt  of 
compensation  by  the  employee. 
Deferred  compensation  does  not  include 
the  amount  of  year-end  accruals  for 
salaries,  wages,  or  bonuses  that  are  paid 
within  a  reasonable  period  of  time  after 
the  end  of  a  cost  accounting  period. 
Subject  to  970.3102-3-2(a),  deferred 
awards  are  allowable  when  they  are 
based  on  current  or  future  services. 
Awards  made  in  periods  subsequent  to 
the  period  when  the  work  being 
remunerated  was  performed  are  not 
allowable. 

(2)  The  costs  of  deferred  awards  shall 
be  measured,  allocated,  and  accounted 
for  in  compliance  with  the  provisions  of 
CAS  415,  Accounting  for  the  Cost  of 
Deferred  Compensation. 

(3)  Deferred  compensation  payments 
to  employees  under  awards  made  before 
the  effective  date  of  CAS  415  are 
allowable  to  the  extent  they  would  have 
been  allowable  imder  prior  acquisition 
regulations. 

(n)  Fringe  benefits.  Fringe  benefits  are 
allowances  and  services  provided  by  the 
contractor  to  its  employees,  as 
compensation,  in  addition  to  regular 
wages  and  salaries.  Subject  to  the 
determination  that  total  compensation  is 
reasonable  in  accordance  with  this 
970.3102-3-2,  costs  of  fringe  benefits 
such  as  pay  for  vacations,  holidays,  sick 
leave,  military  leave,  employee 
insurance,  pension,  retirement  plans, 
and  supplemental  unemployment 
benefit  plans  are  to  be  treated  as 
allowable,  provided  such  fringe  benefits 
meet  the  following  conditions: 

(1)  The  benefits  contribute  to  the 
performance  of  contract  work  and  are 
appropriate  for  reimbursement  from 
public  funds; 

(2)  Such  benefit  plans  as  exist  in  the 
contractor's  private  operations  that  are 
inconsistent  with  DOE  published 
requirements  are  appropriately  modified 
or  disallowed; 

(3)  Employee  benefit  plans  especially 
established  to  meet  the  particular  needs 
of  the  contract  are  in  conformity  with 
published  DOE  policy  and  standards; 

(4)  Appropriate  controls  under  the 
contract  are  established  to  assure  that 
employees  on  contract  work  are  treated 
no  more  or  no  less  favorably  than 
employees  in  the  contractor's  private 
operation,  except  to  the  extent  that 
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as  through  Government  furnished  or 
contractor-acquired  Government 
property  contract  provisions  and/or 
through  granting  cash  advances, 
including  letters-of-credit.) 

970.3102-3-4    Depreciation. 

(a)  Depreciation  is  allowable  subject 
to  the  following: 

(1)  The  charge  represents  normal 
depreciation  on  a  contractor's  plant  and 
equipment  used  in  performance  of 
management  and  operating  work. 

(2)  The  charge  to  current  operations  is 
a  distribution  of  the  cost  of  acquisition 
of  a  tangible  capital  asset,  less  estimated 
residual  value,  over  the  estimated  useful 
life  of  the  asset,  in  a  systematic  and 
logical  manner. 

(3)  Any  generally  accepted  accounting 
method  consistently  applied  to  assets 
concerned  having  the  approval  of  the 
Internal  Revenue  Service  for  Federal 
income  tax  purposes,  if  subject  to  the 
Interrtal  Revenue  Code  of  1954,  as 
amended,  may  be  used  including: 

(i)  The  straight-line  method; 

(ii)  The  declining  balance  method, 
using  a  rate  not  exceeding  twice  the  rate 
which  would  have  been  used  had  the 
annual  allowance  been  computed  under 
the  method  described  in  paragraph 
(a)(3)(i)  of  this  subsection; 

(iii)  "The  sum-of-the-years  digits 
method; 

(iv)  Any  other  consistent  method 
productive  of  an  annual  allowance 
which,  when  added  to  all  allowances  for 
the  period  commencing  with  the  use  of 
the  property  and  including  the  current 
year,  does  not,  during  the  first  two- 
thirds  of  the  useful  life  of  the  property, 
exceed  the  total  of  such  allowances 
which  would  have  been  used,  had  such 
allowances  been  computed  under  the 
method  described  in  paragraph  (a)(3)(ii) 
of  this  subsection. 

(4)  If  a  nonprofit  or  tax-exempt 
organization,  the  method  shall  be  such 
that  it  could  have  had  the  approval  of 
the  Internal  Revenue  Service,  had  the 
organization  been  subject  to  the  Internal 
Revenue  Code  of  1954,  as  amended. 

(5)  The  contractor  must  use  the  same 
approved  method  of  depreciation  for 
costing  its  contract  work  as  for  costing 
its  other  work  at  the  same  facility. 

(6)  The  method  of  depreciation  shall 
produce  equitable  and  reasonable 
results. 

(b)  Depreciation  of  the  following  is 
unallowable: 

(1)  Idle  or  excess  facilities  (machinery 
and  equipment),  other  than  reasonable 
standby  facilities; 

(2)  Assets  fully  amortized  or 
depreciated  on  the  contractor's  books; 

(3)  Unrealized  appreciation  of  values 
of  assets;  and 


(4)  Accelerated  amortization  imder 
Certificates  of  Necessity  or  other  system 
in  excess  of  normal  depreciation,  as 
computed  under  paragraph  (a)  of  this 
subsection. 

(c)  In  entering  into  contracts  involving 
the  use  of  "special  facilities"  under 
section  161  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (section  7  of  Public 
Law  85-681  approved  Aug.  19,  1958), 
the  percentage  of  the  total  cost  of  such 
special  facilities  devoted  to  contract 
performance  and  chargeable  to  the  DOE 
should  not  exceed  the  ratio  between  the 
period  of  contract  deliveries  and  the 
anticipated  useful  life  of  such  facilities. 

970.3102-3-5    Empioyee  morale,  health, 
welfare,  food  service,  and  dormitory  costs. 

(a)  Employee  morale,  health,  and 
welfare  activities  are  those  services  or 
benefits  provided  by  the  contractor  to  its 
employees  to  improve  working 
conditions,  employer-employee 
relations,  employee  morale,  and 
employee  performance.  These  activities 
include  such  items  as  house  or 
employee  publications,  health  or  first- 
aid  clinics,  wellness/fitness  centers, 
employee  counseling  services,  awards 
for  performance  or  awards  made  in 
recognition  of  employee  achievements 
pursuant  to  an  established  contractor 
plan  or  policy,  and,  for  the  purpose  of 
this  subsection,  food  service  and 
dormitory  costs.  However,  these 
activities  do  not  include,  and  should  be 
differentiated  from  compensation  for 
personal  services  as  defined  in 
970.3102-3-2.  Food  and  dormitory 
services  include  operating  or  furnishing 
facilities  for  cafeterias,  dining  rooms, 
canteens,  lunch  wagons,  vending 
machines,  living  accommodations,  or 
similar  types  of  services  for  the 
contractor's  employees  at  or  near  the 
contractor's  facilities  or  site  of  the 
contract  work. 

(b)  Costs  of  recreation,  registration 
fees  of  employees  participating  in 
competitive  fitness  promotions,  team 
activities,  and  sporting  events  are 
unallowable,  except  for  the  costs  of 
employees'  participation  in  company 
sponsored  intramural  sports  teams  or 
employee'  organizations  designed  to 
improve  company  loyalty,  team  work,  or 
physical  fitness. 

(c)  Except  as  limited  by  paragraph  (d) 
of  this  subsection,  the  aggregate  of  costs 
incurred  on  account  of  all  activities 
mentioned  in  paragraph  (a)  of  this 
subsection,  less  income  generated  by  all 
such  activities,  is  allowable  to  the  extent 
that  the  net  aggregate  cost  of  all  such 
activities,  as  well  as  the  net  cost  of  each 
individual  activity,  is  reasonable  and 
allocable  to  the  contract  v/ork. 
Additionally,  advance  understandings 
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with  respect  to  the  costs  mentioned  in 
paragraph  (a)  of  this  subsection  are  to  be 
reached  prior  to  the  incurrence  of  these 
costs  as  required  in  48  CFR  970.3101- 
2. 

(d)  Losses  from  the  operation  of  food 
or  dormitory  services  may  be  included 
as  costs  incurred  under  paragraph  (c)  of 
this  subsection  only  if  the  contractor's 
objective  is  to  operate  such  services  at 
least  on  a  break-even  basis.  Losses 
sustained  because  food  services  or 
lodging  accommodations  are  furnished 
without  charge  or  at  prices  or  rates 
which  obviously  would  not  be 
conducive  to  operation  on  a  break-even 
basis  are  not  allowable,  except  in  those 
instances  where  the  contractor  can 
demonstrate  that  unusual  circumstances 
exist,  such  that,  even  with  efficient 
management,  operation  of  the  services 
on  a  break-even  basis  would  require 
charging  inordinately  high  prices,  or 
prices  or  rates  higher  than  those  charged 
by  commercial  establishments  offering 
the  same  services  in  the  same 
geographical  areas.  Typical  examples  of 
such  unusual  circumstances  are: 

(1)  Where  the  contractor  must  provide 
food  or  dormitory  services  at  remote 
locations  where  adequate  commercial 
facilities  are  not  reasonably  available,  or 
(2)  Where  it  is  necessary  to  operate  a 
facility  at  a  lower  volume  than  the 
facility  could  economically  support. 
Cost  of  food  and  dormitory  services 
shall  include  an  allocable  share  of 
indirect  expenses  pertaining  to  these 
activities. 

(e)  In  those  situations  where  the 
contractor  has  an  arrangement 
authorizing  an  employee  association  to 
provide  or  operate  a  service  such  as 
vending  machines  in  the  contractor's 
plant,  and  retain  the  profits  derived 
therefrom,  such  profits  shall  be  treated 
in  the  same  manner  as  if  the  contractor 
were  providing  the  service,  except  as 
provided  in  paragraph  (f)  of  this 
subsection. 

(f)  Contributions  by  the  contractor  to 
an  employee  organization,  including 
funds  set  over  from  vending  machines 
receipts  or  similar  sources,  may  be 
included  as  cost  incurred  under 
paragraph  (c)  of  this  subsection,  only  to 
the  extent  that  the  contractor 
demonstrates  that  an  equivalent  amount 
of  the  costs  incurred  by  the  employee 
organization  would  be  allowable,  if 
incurred  by  the  contractor  directly. 

970.31 02-3-€    Fines,  penalties  and 
mischarging  costs. 

It  is  Department  of  Energy  policy  not 
to  reimburse  management  and  operating 
contractors  for  fines  and  penalties 
except  as  provided  in  48  CFR  970.5231- 
l(e)(12),  Allowable  Costs  and  Fixed  Fee 


(Management  and  Operating  Contracts), 
and  48  CFR  970.5231-4,  Preexisting 
Conditions. 

970.31 02-3-7    Lobbying  and  political 
activity  Costs. 

The  following  costs  are  unallowable, 
except  for  costs  associated  with 
providing  information  pursuant  to 
970.5231-2.  Political  Activity  Cost 
Prohibition,  uiUess  approved  by  the 
contracting  officer.  Contractor  costs 
incurred  to  influence  either  directly  or 
indirectly: 

(a)  Legislative  action  on  any  matter 
pending  before  Congress,  a  State 
legislature,  or  a  legislative  body  of  a 
political  subdivision  of  a  State;  or 

(b)  Federal,  State,  or  executive  body  of 
a  political  subdivision  of  a  State  action 
on  regulatory  and  contract  matters. 

970.3102-3-8    General  and  administrative 
expenses. 

(a)  For  on-site  work,  the  DOE 
considers  that  its  fee  allowance  for 
management  and  operating  contracts 
provides  for  the  recognition  of 
appropriate  compensation  for  home  or 
corporate  office  general  and 
administrative  expenses  incurred  in  the 
general  management  of  the  contractor's 
business  as  a  whole. 

(b)  The  policy  in  paraeraph  (a)  of  this 
subsection  is  intended  to  preclude  the 
payment  of  general  and  administrative 
expenses  merely  because  they  are 
incurred  or  accounted  for  at  or  by  a 
contractor's  home  or  corporate  office 
and  not  the  operating  site.  The  DOE 
recognizes  some  benefit  of  such  cost  to 
the  DOE  program.  The  basis  of 
recognition  through  fee  allowance  is 
associated  with  the  difficulty  of 
determining  and  assessing  the  dollar 
value  of  such  expenses  that  might  be 
applicable  to  or  have  benefit  to  a 
management  and  operating  contract. 
Conventional  allocation  techniques;  i.e., 
total  operating  costs,  labor  dollars  or 
hours,  etc.,  are  generally  not  considered 
appropriate  because  they  normally 
distribute  such  expenses  over  a  base 
representative  of  contractor  investment 
(in  terms  of  its  own  resources,  including 
labor,  material,  overhead,  etc.). 
Contractor  investments  and  home  office 
contributions  are  minimal  under  DOE's 
operating  and  management  contracts  in 
as  much  as  they  are  totally  financed  and 
supported  by  DOE  advance  payments 
under  the  letter-of-credit  method  and  by 
DOE's  provision  of  government-owned 
and  project-exclusive  facilities, 
property,  and  other  needed  resources. 

(c)  Notwithstanding  the  concept  in 
paragraph  (a)  of  this  subsection,  it  is 
recognized  that  from  time  to  time  the  fee 
amounts  established  for  a  management 


and  operating  contract,  to  meet  the 
purpose  cited  in  970.1504-1-2  and 
consideration  of  the  factors  in 
970.1504-1-5,  may  be  considered 
insufficient  to  adequately  recognize  a 
contractor's  general  and  administrative 
expenses  incurred  in  general 
management  and  administration  of  the 
contractor's  business  as  a  whole  and 
which  appear  to  have  a  directly 
benefitting  relationship  to  the  DOE 
program.  Such  recognitions  may  be  the 
basis  of  requesting  fee  amounts  in 
excess  of  the  limitations  set  forth  in 
970.1504-1-6  or  alternatively,  in  any 
particular  case,  the  contractor  may  be 
compensated  on  the  basis  of  cost  in 
accordance  with  970.3102-1-1  if  the 
Head  of  the  Contracting  Activity  or 
other  approving  contract  officisd 
authorizes  or  approves  the  procedure 
and  a  fair  and  reasonable  amount  can  be 
agreed  upon.  Such  amount  shall 
normally  be  in  addition  to  the 
applicable  fee  amounts. 

(d)  The  IX)E  allows  company  general 
and  administrative  expenses  under  off- 
site  architect-engineer,  supply  and 
research  contracts  with  commercial 
contractors  performing  the  work  in  their 
own  facilities.  Contractor's  general  and 
administrative  expenses,  may,  however, 
be  included  for  reimbursement  under 
such  DOE  off-site  architect-engineer, 
supply  and  research  contracts,  only  to 
the  extent  that  they  are  established,  after 
careful  examination,  to  be  allowable  in 
nature  an  properly  allocable  to  the 
work.  Work  performed  in  a  contractor's 
own  facilities  under  a  management  and 
operating  or  construction  contract  may 
likewise  be  allowed  to  bear  the  properly 
allocable  portion  of  allowable  company 
general  and  administrative  expense. 

970.3102-3-9    Plant  reconversion  costs. 

Plant  reconversion  costs  are  those 
incurred  in  the  restoration  of  the 
contractor's  facilities  to  approximately 
the  same  condition  existing 
immediately  prior  to  the 
commencement  of  the  contract  work, 
fair  wear  and  tear  excepted. 

970.3102-3-10    Precontract  costs. 

Precontract  costs  are  those  incurred 
prior  to  the  effective  date  of  the  contract 
directly  pursuant  to  the  negotiation  and 
in  anticipation  of  the  award  of  the 
contract,  where  such  incurrence  is 
necessar\'  to  comply  with  the  proposed 
contract  delivery  schedule.  Such  costs 
are  allowable  to  the  extent  that  they 
would  have  been  allowable  if  incurred 
after  the  effective  date  of  the  contract. 
They  do  not  include  costs  of  preparing 
bids  or  of  participation  in  the 
negotiation.  The  allowability  of 
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(3)  Closing  costs  (i.e.,  brokerage  fees, 
legal  fees,  appraisal  fees,  points,  finance 
charges,  etc.]  incident  to  the  disposition 
of  actual  residence  owned  by  the 
employee  when  notified  of  transfer; 
Provided  that  closing  costs  when  added 
to  the  continuing  costs  described  in 
{a)(6)  of  this  subsection  shall  not  exceed 
14%  of  the  sales  price  of  the  property 
sold. 

(4)  Other  necessary  and  reasonable 
miscellaneous  expenses  incident  to 
relocation,  such  as  disconnection  and 
connecting  household  appliances; 
automobile  registration;  drivers  license 
and  use  taxes;  cutting  and  fitting  rugs, 
draperies,  and  curtains;  forfeited  utility 
fees  and  deposits;  and  purchase  of 
insurance  against  damage  to  or  loss  of 
personal  property  while  in  transit. 

(5)  Costs  incident  to  the  acquisition  of 
a  home  in  a  new  location,  except  that 
these  costs  will  not  be  allowable  for 
existing  employees  or  newly  recruited 
employees  who  prior  to  the  relocation 
were  not  homeowners  and  the  total 
costs  shall  not  exceed  5%  of  the 
purchase  price  of  the  new  home. 

(6)  Continuing  costs  of  ownership  of 
the  vacant  former  actual  residence  being 
sold,  such  as  maintenance  of  building 
and  grounds  (exclusive  of  fixing  up 
expenses),  utilities,  taxes,  property 
insurance,  mortgage  interest,  etc.,  after 
settlement  date  or  lease  date  of  new 
permanent  residence;  provided  that 
when  added  to  the  closing  costs 
described  in  (a)(3)  of  this  subsection,  the 
costs  shall  not  exceed  14%  of  the  sales 
price  of  the  property  sold. 

(7)  Mortgage  interest  differential 
payments,  except  that  these  costs  are 
not  allowable  for  existing  or  newly 
recruited  employees  who  prior  to  the 
relocation  were  not  homeowners,  and 
the  total  payments  are  limited  to  an 
amount  determined  as  follows: 

(i)  Difference  between  the  mortgage 
interest  rates  of  the  old  and  new 
residence  times  the  current  balance  of 
the  old  mortgage  times  3  years;  and 

(ii)  When  mortgage  differential 
payments  are  made  on  a  lump  sum  basis 
and  the  employee  leaves  or  is 
transferred  again  in  less  than  3  years, 
the  amount  initially  recognized  shall  be 
proportionately  adjusted  to  reflect 
payments  only  for  the  actual  time  of  the 
relocation. 

(8)  Rental  differential  payments 
covering  situations  where  relocated 
employees  retain  ownership  of  a 
vacated  home  in  the  old  location  and 
rent  at  the  new  location.  The  rented 
quarters  at  the  new  location  must  be 
comparable  to  those  vacated,  and  the 
allowable  differential  payment  may  not 
exceed  the  actual  rental  costs  for  the 


new  home,  less  the  fair  market  rent  for 
the  vacated  home  times  3  years. 

(9)  Cost  of  canceling  an  unexpired 
lease. 

(b)  The  costs  described  in  paragraph 
(a)  of  this  subsection  must  also  meet  the 
following  criteria  to  be  considered 
allowable. 

(1)  The  move  is  for  the  benefit  of  the 
Government. 

(2)  Reimbursement  must  be  in 
accordance  with  an  established  policy 
or  practice  and  program  that  is 
consistently  followed  and  is  designed  to 
motivate  employees  to  relocate 
promptly  and  economically. 

(3)  Amounts  to  be  reimbursed  do  not 
exceed  the  employee's  actual  expenses, 
except  that  for  miscellaneous  costs  of 
the  type  discussed  in  paragraph  (a)(4)  of 
this  subsection,  a  flat  amount,  not  to 
exceed  51,000,  may  be  paid  in  lieu  of 
actual  costs. 

(c)  The  following  types  of  costs  are 
not  allowable: 

(1)  Loss  on  sale  of  a  home. 

(2)  Continuing  mortgage  principle 
payments  on  residence  being  sold. 

(3)  Cost  incident  to  the  acquisition  of 
a  home  in  a  new  location  as  follows: 

(i)  Real  estate  brokers  fees  and 
conmiissions; 

(ii)  Costs  of  litigation; 

(iii)  Real  and  personal  property 
insurance  against  damage  or  loss  of 
property; 

(iv)  Mortgage  life  insurance; 

(v)  Owner's  title  policy  insurance 
when  such  insurance  was  not 
previously  carried  by  the  employees  on 
the  old  residence  (however,  costs  of  a 
mortgage  title  policy  is  allowable)  and; 

(vi)  Property  taxes  and  operating  or 
maintenance  costs. 

(4)  Payments  for  employee's  income 
taxes  or  PICA  (social  security  taxes) 
incident  to  reimbursed  relocation  costs. 

(5)  Costs  incident  to  furnishing  equity 
or  nonequity  loans  to  employees  or 
making  arrangements  wiUi  lenders  for 
employees  to  obtain  lower-than-market 
rate  mortgage  loans. 

(d)  If  relocation  costs  for  an  employee 
have  been  allowed  and  the  employee 
resigns  within  12  months  for  reasons 
within  the  employee's  control,  it  is 
expected  the  contractor  shall  refund  or 
credit  the  relocation  costs  to  the 
Government. 

(e)  Contractor  payments  to  an 
independent  relocation  assistance  firm 
handling  acquisitions  and  sales  of 
houses  of  transferred  employees  are 
allowable  in  amounts  which  otherwise 
represent  payment  for  itemized  cost 
which  are  allowable  in  accordance  with 
the  provisions  of  this  subsection. 
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970.3102-3-13    Trade,  business,  technical 
and  professional  activity  costs. 

(a)  The  costs  of  memberships  in  trade, 
business  and  technical  organizations  are 
unallowable,  except  as  approved  by  the 
contracting  officer. 

(b)  In  considering  approval  of 
membership  dues,  the  contracting 
officer  shall: 

(1)  Ensure  that  dues  payments  to  an 
organization  are  clearly  justified  and 
provide  necessary  and  specific  agency 
benefit; 

(2)  Do  not  constitute  payments  for,  or 
in  support  of  partisan  and  political 
activity;  and, 

(3)  Are  solely  for  purposes  of 
enhancing  trade,  business,  or  technical 
knowledge  necessary  for,  and  related  to, 
performance  of  DOE  contracts. 

970.3102-3-14    Travel  costs. 

(a)(1)  Commercial  air  travel.  It  is  the 
policy  of  the  DOE  to  require 
management  and  operating  contractors 
to  use  the  lowest  commercial  airfare 
accommodations  for  all  necessary  travel 
under  the  contract,  except  when  such 
accommodations  are  not  reasonably 
available.  Airfare  costs  in  excess  of  the 
lesser  of  the  lowest  available 
commercial  discount  airfare. 
Government  contract  airfare,  or 
customary  standard  (coach  or 
equivalent)  airfare,  shall  be  disallowed 
except  where  the  use  of  such 
accommodations  would:  require 
circuitous  routing;  require  travel  during 
uiueasonable  hours;  excessively  prolong 
travel;  result  in  increased  cost  that 
would  offset  transportation  savings; 
would  offer  accommodations  not 
reasonably  adequate  for  the  physical  or 
medical  needs  of  the  traveler;  or  are  not 
reasonably  available  to  meet  necessary 
mission  requirements.  The  contractor 
shall  be  required  to  establish 
appropriate  airfare  travel  policies  and 
procedures  requiring  the  use  of  the 
lowest  available  commercial  airfare 
consistent  with  this  paragraph  and 
prudent  travel  management.  Where  a 
contractor  can  reasonably  demonstrate 
to  the  contracting  officer,  or  designee, 
the  nonavailability  of  discount  airfare  or 
Government  contract  airfare  for  a 
particular  trip  or,  on  an  overall  basis, 
that  it  is  the  contractor's  practice  to 
make  routine  use  of  such  airfare, 
specific  contractor  determinations  of 
nonavailability  should  generally  not  be 
questioned,  imless  a  pattern  of 
avoidance  is  detected.  However,  in 
order  for  airfare  costs  in  excess  of  the 
customary  standard  commercial  airfare 
to  be  allowable;  e.g.,  use  of  first-class 
airfare,  the  contractor  must  be  able  to 
justify  and  document  on  a  case-by-case 


basis  the  applicable  condition(s)  set 
forth  in  this  paragraph. 

(2)  Air  travel  by  other  than 
commercial  carrier.  "Cost  of  travel  by 
contractor-owned,  -leased,  or  -chartered 
aircraft,"  as  used  in  this  paragraph, 
includes  the  cost  of  lease,  charter, 
operation  (including  personnel  costs), 
maintenance,  depreciation,  insurance 
and  other  related  costs.  Costs  of  travel 
via  contractor-owned,  -leased,  and 
-chartered  aircraft  shall  not  exceed  the 
cost  of  commercial  air  travel 
accommodations,  unless  the 
management  and  operating  contractor 
can  demonstrate  that  costs  in  excess  of 
such  amounts  are  necessary  for  contract 
performance  and  that  the  increase  in 
cost,  if  any,  in  comparison  with 
alternative  means  of  transportation  is 
commensurate  with  the  advantage 
gained. 

(b)  Government-owned,  commercial 
rental,  and  company-furnished  vehicles. 
Commercial  rental  automobile  costs  in 
excess  of  the  cost  of  a  Government- 
furnished  automobile  or,  when  a 
Goveriunent-fumished  automobile  is 
not  available,  the  cost  of  a  Govenmient- 
contract  rental  automobile  available 
under  a  GSA  Federal  Supply  Schedule 
contract,  is  unallowable  unless: 

(1)  A  Government-furnished  or  a 
Goverimient  contract  rental  automobile 
is  not  reasonably  available  to  the 
traveler,  or 

(2)  The  traveler's  use  and  the  cost  of 
a  commercial  rental  automobile  are 
justified  and  authorized  as  more 
advantageous  to  the  Government. 

(3)  The  costs  of  contractor-owned  or 
-leased  vehicles  include  the  costs  of 
lease,  operation,  maintenance, 
depreciation,  insurance,  and  other 
similar  costs.  These  costs  are 
unallowable  except  as  approved  by  the 
contracting  officer.  That  portion  of  the 
cost  of  company-furnished  automobiles 
that  relates  to  personal  use  by 
employees,  including  transportation  to 
and  from  work  is  unallowable. 

(c)  Lodging,  meals  and  incidental 
expenses.  (1)  Costs  for  lodging,  meals, 
and  incidental  expenses  incurred  by 
management  and  operating  contractor 
persoimel  traveling  on  official  business 
in  the  performeuice  of  contract  work  are 
allowable  costs  but  subject  to  the 
limitations  set  forth  in  this  subsection. 
Payments  for  lodging,  meals,  and 
incidental  expenses  may  be  based  on 
per  diem,  actual  expenses,  or  a 
combination  thereof,  provided  the 
method  used  results  in  a  reasonable  cost 
to  DOE. 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  subsection,  management 
and  operating  contractor  payments  for 
lodging,  meals,  and  incidental  expenses 


(as  defined  in  the  regulations  cited  in 
paragraphs  (c)(2)  (i)  through  (iii)  of  this 
subsection)  shall  be  considered  to  be 
reasonable  and  allowable  cost  only  to 
the  extent  that  they  do  not  exceed,  on 
a  daily  basis,  the  maximum  per  diem 
rates  in  effect  at  the  time  of  travel  as  set 
forth  in  the: 

(i)  Federal  Travel  Regulation  (41  CFR 
Chapters  300  through  304)  prescribed  by 
the  General  Services  Administration,  for 
travel  in  the  conterminous  48  United 
States. 

(ii)  Joint  Travel  Regulations,  Volume 
2,  DOD  Civilian  Personnel,  Appendix  A. 
prescribed  by  the  Department  of 
Defense,  for  travel  in  Alaska,  Hawaii, 
the  Commonwealth  of  Puerto  Rico,  and 
territories  and  possessions  of  the  United 
States;  or 

(iii)  Standardized  Regulations 
(Government  Civilians,  Foreign  Areas), 
section  925,  "Maximum  Travel  Per 
Diem  Allowances  for  Foreign  Areas," 
prescribed  by  the  Department  of  State, 
for  travel  in  areas  not  covered  in 
paragraphs  (c)(2)  (i)  and  (ii)  of  this 
subsection. 

(3)  In  special  or  unusual  situations, 
management  and  operating  contractor 
personnel  may  be  paid  for  actual 
expenses  in  excess  of  the  above- 
referenced  maximum  per  diem  rates 
provided  such  payments  do  not  exceed 
the  higher  amounts  authorized  for 
Federal  civilian  employees  as  permitted 
in  the  regulations  referenced  in 
paragraph  (c)(2)  (i),  (ii)  or  (iii)  of  this 
subsection  and  all  of  the  following 
conditions  are  met: 

(i)  One  of  the  conditions  warranting 
approval  of  the  actual  expense  method, 
as  set  forth  in  the  regulations  referenced 
in  paragraph  (c)(2)  (i),  (ii)  or  (iii)  of  this 
subsection  exist. 

(ii)  A  written  justification  for  payment 
of  the  higher  amounts  is  approved  by  an 
officer  or  appropriate  official  of  the 
management  and  operating  contractor's 
organization. 

(iii)  Documentation  exists  to  support 
the  pajrment  of  actual  expenses  incurred 
and  each  employee  expenditure  in 
excess  of  $25.00  is  supported  by  a 
receipt.  The  approv  ed  justification 
required  by  paragraph  (c)(3){ii)  and.  if 
applicable,  DOE  advance  approvals 
required  under  paragraph  (c)(5)  of  this 
subsection  must  also  be  retained. 

(4)  Paragraphs  (c)(2)  and'(c)(3)  of  this 
subsection  do  not  incorporate  the 
regulations  cited  in  paragraphs  (c)(2)  (i). 
(ii)  and  (iii)  of  this  subsection  in  their 
entirety.  Only  the  coverage  in  the 
referenced  regulations  dealing  with 
special  or  unusual  situations,  the 
maximum  per  diem  rates  and  the 
definitions  of  lodging,  meals  and 
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contractor's  cosi  s  incurred  in 
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administrative  p  roceeding  are  set  forth 
in  the  contract  ciause  at  970.5231-3, 
Cost  Prohibitior  s  Related  to  Legal  and 
Other  Proceedir  gs.  Any  change  made  to 
the  cost  princip  e  criteria  specified 
therein  cbnstitu  es  a  deviation  requiring 


Senior  Prociu^ment  Executive  approval 
pursuant  to  970.3101-1. 

970.31 02-3-1 6    Overtime,  shift,  and 
holiday  premiums. 

(a)  Overtime,  shift,  and  holiday 
premiums  are  allowable  only  to  the 
extent  provided  in  the  contract  or 
approved  by  the  contracting  officer.  The 
amount  of  such  premiums  charged  to  a 
management  and  operating  contract 
shall  be  equitable  in  relation  to  the 
amount  of  such  costs  charged  to  other 
work  currently  performed  in  the 
contracrtor's  plant  and  the  factors  which 
necessitate  incurrence  of  the  costs. 
When  the  necessity  for  overtime,  shift, 
and  holiday  work  arises  ft-om 
inadequacy  of  the  contractor's  plant  or 
department  to  perform  its  total 
workload  on  a  purely  straight-time 
basis,  inclusions  in  overhead  for 
apportionment  to  all  work  of  the  plant 
or  department,  as  the  case  may  be, 
appears  appropriate.  When  particular 
work.  DOE  or  other,  is  being  specially 
expedited  to  a  point  that  its  fair  share 
of  the  contractor's  purely  straight-time 
efforts  on  a  single-shift  basis  will  not  get 
the  particular  job  completed  within  the 
time  desired,  direct  charging  of  the 
related  premiums  appears  appropriate. 

(b)  When  premiums  for  overtime, 
shift,  and  holiday  work  are  charged 
direct  to  the  work  concerned,  if  the 
operating  overhead  of  the  plant  or 
related  department  is  distributed  on  the 
basis  of  direct  labor  (cost  or  hours),  the 
premiums  should  be  excluded  from  the 
direct  labor  base  for  purposes  of 
overhead  distribution.  That  is,  the  direct 
labor  base  should  be,  as  appropriate, 
direct  labor  straight-time  cost  or  direct 
labor  hours  actually  worked.  While  the 
premiums  for  authorized  overtime,  shift, 
and  holiday  work  are  acceptable  as 
reimbursable  costs,  it  is  generally 
recognized  that  direct  labor  hours 
worked  on  an  overtime,  shift,  or  holiday 
basis  should  participate  in  indirect  costs 
to  the  same  extent  as  hours  worked  on 

a  straight-time  basis. 

970.3102-3-17    Page  charges  in  scientific 
journals. 

It  is  a  policy  of  the  DOE  to  permit 
DOE  contractors  to  budget  for  and  pay 
page  charges  for  scientific  journal 
publication,  as  a  necessary  part  of 
research  costs,  in  all  cases  where: 

(a)  The  research  papers  report  work 
supported  by  the  Government. 

fb)  The  charges  are  levied  impartially 
on  all  research  papers  published  by  the 
journal,  whether  by  non-Govemment  or 
by  Government  authors. 

(c)  Payment  of  such  charges  is  in  no 
sense  a  condition  for  acceptance  of 
manuscripts  by  the  journal. 


(d)  The  journals  involved  are  not 
operated  for  profit. 

(e)  The  autnor  does  not  receive  an 
emolument  from  the  journal  for  the 
research  paper. 

970.31 02-3-1 8    Preparatory  and  make- 
ready  costs. 

Since  indirect  costs  are  usually 
apportioned  to  individual  jobs  wholly 
or  substantially  on  the  basis  of  the  direct 
labor  applied  to  the  particular  job,  a 
contract  will  absorb  no  overhead  by 
apportionment  prior  to  the  inception  of 
the  actual  performance  of  direct  work 
on  the  contract.  The  effort  of  the 
contractor's  overhead  organization  in 
preparing  for  one  job  and  in  getting  it 
underway,  will  thus  be  absorbed  by  jobs 
previously  commenced  and  still  being 
performed;  later,  the  job,  which  in  its 
initial  stages  of  preparation  and  make- 
ready  was  relieved  of  expenses  that 
were  actually  applicable  to  it,  will 
partially  absorb,  through  their 
apportionment  as  overhead,  similar 
costs  equally  applicable  in  fact  to  other, 
subsequently  undertaken  jobs.  This 
procedure  is  in  accordance  with 
generally  accepted  accounting  practices 
and  normally  is  reasonably  equitable  in 
its  results.  The  initial  advantages  and 
subsequent  disadvantages  to  the 
individual  contract  that  result  from 
consistent  application  of  the  procedure 
tend  to  offset  each  other  and  balance 
out.  It  is  quite  appropriate,  however,  to 
employ  the  direct  charge  method  in 
connection  with  overhead  costs  in 
preparing  for  actual  performance  by 
segregating  such  preparatory  and  make- 
ready  costs  and  identifying  them 
specifically  with  the  contract  to  which 
the  effort  actually  pertains.  However,  if 
preparatory  and  make  ready  costs  are 
charged  direc:t  to  a  DOE  contract,  care 
must  be  taken,  as  performance  of  the 
DOE  contract  work  proceeds  toward 
completion,  to  segregate  subsequent 
indirect  expenses  similarly  applicable  to 
the  preparation  for,  and  commencement 
of,  other  jobs  and  to  account  for  them 
as  direct  charges  to  those  other  jobs. 

970.31 02-3-1 9    Facilities  (plant  and 
equipment). 

(a)  Use  of  Government-owned 
facilities.  If  the  Government  furnishes  to 
the  contractor,  or  the  contractor  acquires 
at  Goverimient  expense.  Government- 
owned  equipment  with  which  to  do  all 
or  a  significant  amount  of  the  work 
under  the  DOE  contract,  on  which 
equipment  the  Government  is  bearing 
the  expenses  of  depreciation, 
maintenance,  insurance,  and  taxes, 
appropriate  procedures  must  be 
established  to  avoid  apportioning  to 
DOE  work  performed  with  DOE-owned 
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equipment,  a  share  of  the  expenses  of 
depreciation,  maintenance,  insurance 
and  taxes  on  the  contractor's  equipment 
not  used  to  perform  such  work.  If  the 
Government-owned  equipment  is 
placed  in  a  segregated  area,  that  area 
should  be  accounted  for  as  a  separate 
department.  If  the  Govenmient-owned 
equipment  is  not  placed  at  the  separate 
area,  other  steps  must  be  taken  to  avoid 
what  would  amount  to  a  double 
equipment  burden  on  work  performed 
with  the  Government-owned  facilities. 
Such  work  shall  be  so  accounted  for  as 
to  be  relieved  of  cheirges  for  expenses 
related  to  contractor's  equipment  not 
used  in  its  performance. 

(b)  Contractor's  costs  covering  plant 
and  equipment.  Charges  relating  to 
contractor-owmed  plant  and  equipment 
shall  be  restricted  to  the  applicable 
costs,  such  as  depreciation, 
maintenance,  insurance,  and  taxes,  and 
shall  not  be  on  a  rental  basis. 
(Compensation  in  excess  of  costs  is 
covered  by  the  fixed  fee.)  Rentals  of 
plant  or  equipment  owned  by  third 
parties  are  normally  allowable,  if  the 
rates  are  reasonable  in  the  light  of  the 
type,  value,  condition  of  the  property 
involved,  and  option  and  other 
provisions  of  the  lease  agreement. 
However,  where  the  plant  and 
equipment  used  by  the  contractor  is 
rented  by  the  contractor  under  a  sale 
and  lease-back  agreement,  only  the 
normal  costs  (such  as  depreciation, 
maintenance,  insurance,  and  taxes)  that 
would  have  been  incurred  if  the 
contractor  had  retained  title  to  the 
facilities,  should  be  allowed. 
Allowances  for  plant  and  equipment 
rented  under  agreements  that  are  not 
arms-length  transactions  should  be 
similarly  restrictive. 

970.3102-3-20    Special  funds  in  the 
construction  industry. 

Costs  of  special  "funds,"  financed  by 
employer  contributions,  in  the 
construction  industry  for  such  purposes 
as  methods  and  materials  research, 
public  and  industry  relations,  market 
development,  disaster  relief,  etc.,  are 
unallowable,  except  as  specifically 
authorized  by  the  contracting  officer 
and  provided  for  in  the  contract. 

970.3102-3-21     Procurement: 
Subcontracts,  contractor-affiliated  sources, 
and  leases. 

(a)  Subcontracts.  Award  and 
management  policies  for  subcontracts 
placed  under  operating  contracts  when 
necessary  to  the  performance  of  the 
required  services  and  work  efforts  of  the 
management  and  operating  contractor 
are  set  forth  in  970.44.  The  cost  of 


performing  such  subcontracts  shall  be 
allowable  under  the  DOE  contract  when: 

(1)  The  award/approval  is  otherwise 
in  accord  with  the  contract  terms  and 
conditions  and  the  provisions  of  970.44 
and 

(2)  The  reimbursement  of 
subcontractor  costs  of  the  management 
and  operating  contractor  is  in 
accordance  with  the  provisions  of  the 
DOE  cost  principles  set  forth  in  48  CFR 
part  31,  as  appropriate  to  the  type  of 
subcontractor  being  selected;  i.e., 
commercial,  educational,  state/local 
government,  or  nonprofit  organization. 

(b)  Procurement  or  transfer  from 
contractor-affiliated  sources  (See 
970.4402-3).  Allowance  for  all 
equipment,  materials,  supplies,  and 
services  which  are  sold  or  transferred 
between  any  division,  subsidiary,  or 
affiliate  of  a  management  and  operating 
contractor  under  a  common  control 
shall  be  on  the  basis  of  cost  incurred  in 
accordance  with  the  terms  of  the 
contract;  except,  when  it  is  the 
established  practice  of  the  transferring 
organization  to  price  inter-organization 
transfers  of  equipment,  materials, 
supplies,  and  services  at  other  than  cost 
for  commercial  work  of  the  contractor  or 
any  division,  subsidiary,  or  affiliate  of 
the  contractor  under  a  common  control, 
allowance  may  be  at  a  price  when: 

(1)  It  is  based  on  an  "established 
catalog  or  market  price  of  commercial 
items  sold  in  substantial  quantities  to 
the  general  public"  in  accordance  with 
48  CFR  subpart  15.4  or 

(2)  It  is  the  result  of  "adequate  price 
competition"  in  accordance  with  48 
CFR  subpart  15.4  and  is  the  price  at 
which  an  award  was  made  to  the 
affiliated  organization,  after  obtaining 
quotations  of  an  equal  basis  fi-om  such 
organization  and  one  or  more  outside 
sources  which  normally  produce  the 
item  or  its  equivalent  in  significant 
quantity,  provided  that  in  either  case: 

(i)  The  price  is  not  in  excess  of  the 
transferor's  current  sales  price  to  its 
most  favored  customer  (including  any 
division,  subsidiary,  or  affiliate  of  the 
contractor  under  a  common  control)  for 
a  like  quantity  under  comparable 
conditions,  and 

(ii)  The  price  is  not  determined  to  be 
unreasonable  by  the  contracting  officer, 
provided,  however,  that  if  the  price  is 
determined  unreasonable,  such 
determination  must  be  supported  by  an 
enumeration  of  facts  on  which  it  is 
based  and  approved  at  a  level  above  the 
contracting  officer.  The  price 
determined  in  accordance  with 
paragraph  (a)  of  this  subsection  should 
be  adjusted,  when  appropriate,  to  reflect 
the  quantities  being  procured  and  may 
be  adjusted  upward  or  downward  to 


reflect  the  actual  cost  of  any 
modifications  necessary  because  of 
contract  requirements. 

(c)  Leases.  Contractor  lease  payments 
will  be  considered  an  allowable  cost 
when  a  leasing  arrangement  is  not 
prohibited  by  the  contract  terms  (e.g., 
see  970.5244-1).  If  a  lease  for  property, 
plant  or  equipment  (land  and/or 
depreciable  assets)  is  required  to  be 
classified  as  a  capital  lease  under 
generally  accepted  accounting 
principles  (GAAP),  iiaputed  interest 
costs  determined  in  accordance  with 
GAAP  for  any  such  contractor  lease 
shall  be  an  allowable  contract  charge  if 
the  following  are  met: 

(1)  The  specific  decision  to  enter  into 
a  capital  leasing  arrangement  is 
authorized  by  DOE  in  accordance  with 
applicable  DOE  procedures,  prior  to 
execution  of  the  lease, 

(2)  The  lease  is  accounted  for  in 
accordance  with  GAAP,  and 

(3)  The  imputed  interest  costs  are 
separately  accounted  for  in  special  DOE 
accounts  established  for  the  recordation 
of  such  costs. 

970.3170    Contract  Clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5231-1, 
Allowable  Cost  and  Fixed  Fee 
(Management  and  Operating  Contracts), 
in  all  management  and  operating 
contracts. 

(1)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  I 
when  necessary  to  address  situations 
where  the  fee  is  for  a  period  of  time  or 
different  fees  are  allowed  for  various 
phases  of  the  work. 

(2)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  II 
when  personnel  costs  and  related 
expenses  will  be  incurred  by  the 
contractor  in  accordance  with 
established  policies,  programs,  and 
schedules  that  are  applicable  to  the 
contractor's  private  operations  and 
consistently  followed  throughout  the 
contractor's  organization. 

(3)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  III 
if  the  contractor  will  perform 
construction. 

(4)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  IV^ 
if  no  contractor-owned  equipment  is 
being  utilized  in  the  performance  of  the 
contract. 

(5)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  V 
in  contracts  with  for-profit  contractors. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5231-2, 
Political  Activity  Cost  Prohibition,  in  all 
management  and  operating  contracts. 
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Subpart  970.3^ — Contract  Financing 
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(c)  Prior  to  providing  any  advance 
payments,  the  contracting  officer  shall 
enter  into  an  agreement  with  the 
contractor  and  a  financial  institution 
regarding  a  special  bank  account  where 
the  advanced  funds  are  to  be  deposited 
by  the  Government.  Such  agreement 
shall:  (1)  Provide  that  DOE  shall  retain 
title  to  the  unexpended  balance  of  funds 
in  the  special  bank  account  including 
revenues  if  any,  deposited  by  the 
contractor,  and  that  such  title  shall  be 
superior  to  any  claim  or  lien  of  the  bank 
of  deposit;  and 

(2)  Incorporate  as  necessary  or 
appropriate,  additional  financial 
provisions  required  by  Treasury  or 
Departmental  financial  regulations. 

(d)  Deviations  from  the  requirements 
cited  in  paragraph  (c)  of  this  subsection 
shall  be  considered  a  deviation 
requiring  approval  of  the  Head  of  the 
Contracting  Activity. 

(e)  Letter-of-credit  arrangements  shall 
be  prepared  in  accordance  with  48  CFR 
32.406,  Letters  of  Credit,  and  shall  be 
coordinated  between  the  procurement 
and  finance  organizations. 

970.3204-2    Special  bank  account 
agreement. 

The  following  agreement  shall  be 
used  with  special  bank  accounts  in 
accordance  with  970.3204-l{c). 

Agreement  entered  into  this  ..  day  of ...,  19 
.,  between  the  United  States  of  America 
(hereinafter  called  the  Government) 
represented  herein  by  the  Department  of 
Energy  (hereinafter  called  the  "DOE"),  and 
....  (hereinafter  called  the  "Contractor,")  a 

corporation  under  the  laws  of  the  State  of 

and (hereinafter  called  the  "Bank,")  a 

banking  corporation  under  the  laws  of 

located  at 

Recitals 

(a)  On  the  date  of ....  19  .,  DOE  and  the 

Contractor  entered  into  Contract(s)  No or 

a  supplemental  agreement  thereto,  providing 
for  the  making  of  advances  of  Government 
funds  to  the  contractor  a  copy  of  such 
advance  provisions  has  been  furnished  to  the 
Bank. 

(b)  DOE  requires  that  amounts  advanced  to 
the  Contractor  under  said  contract  or 
supplemental  agreement  be  deposited  in  a 
Special  Bank  Account  or  accounts  with  a 
bank  designated  by  the  Treasury  Department 
as  depositary  and  financial  agent  of  the 
Government  (Section  10  of  the  Act  of  June 
11,  1942,  56  Stat.  356;  12  U.S.C.  265), 
separate  from  any  of  the  Contractor's  general 
or  other  funds;  and,  the  Bank  being  such  a 
bank,  the  parties  are  agreeable  to  so 
depositing  said  amounts  with  the  Bank. 

(c)  This  Special  Bank  Account  shall  be 
designated  "...  (Name  of  Contractor), ... 
(Contract  Number),  Department  of  Energy 
Special  Bank  Account." 


Covenants 

In  consideration  of  the  foregoing,  and  for 
other  good  and  valuable  considerations,  it  is 
agreed  that, 

(1)  The  Government  shall  have  title  to  the 
credit  balance  in  said  account  to  secure  the 
return  of  all  advances  made  to  the  contractor, 
which  title  shall  be  superior  to  any  lien  or 
claim  of  the  Bank  or  others  with  respect  to 
such  account. 

(2)  The  Bank  will  be  bound  by  the 
provisions  of  said  contract  or  contracts 
relating  to  the  deposit  and  withdrawal  of 
funds  in  the  above  Special  Bank  Account,  but 
shall  not  be  responsible  for  the  application  of 
funds  properly  withdrawn  from  said  account. 
After  receipt  by  the  Bank  of  written 
directions  from  the  contracting  officer,  or 
from  the  duly  authorized  representative  of 
the  contracting  officer,  the  Bank  shall  act 
thereon  and  shall  be  under  no  liability  to  any 
party  hereto  for  any  action  taken  in 
accordance  with  the  said  written  directions. 

(3)  The  Government,  or  its  authorized 
representatives,  shall  have  access  to  the 
books  and  records  maintained  by  the  Bank 
with  respect  to  such  Special  Bank  Account 
at  all  reasonable  times  and  for  all  reasonable 
purposes,  including,  without  limitation,  the 
inspection  or  copying  of  such  books  and 
records  and  any  and  all  memoranda,  checks, 
correspondence,  or  documents  pertaining 
thereto.  Except  as  agreed  upon  by  the 
Government  and  the  Bank,  all  books  and 
records  pertaining  to  the  Special  Bank 
Account  in  the  possession  of  the  Bank 
relating  to  the  Special  Bank  Account 
agreement  shall  be  preserved  by  the  Bank  for 
a  period  of  three  (3)  years  after  final  payment 
under  the  contract  to  which  the  Special  Bank 
Account  agreement  pertains  or  otherwise 
disposed  of  in  such  manners  as  may  be 
agreed  upon  by  the  Government  and  the 
Bank. 

(4)  In  the  event  of  the  services  of  any  writ 
of  attachment,  levy  of  execution,  or 
commencement  of  garnishment  proceedings 
with  respect  to  the  Special  Bank  Account,  the 
Bank  will  promptly  notify  the  Head  of  the 
Contracting  Activity,  DOE. 

In  witness  whereof  the  parties  hereto  have 
caused  this  Agreement  to  be  executed,  as  of 
the  day  and  year  first  above  written. 

(Signatures  and  Official  Titles) 

970.3204-3    Contract  clause. 

The  clause  at  970.5232-2,  Payments 
and  Advances,  shall  be  included  in 
management  and  operating  contracts 
when  advances  of  funds  are  to  be  placed 
in  a  special  bank  account. 

(a)  The  contracting  officer  shall  insert 
the  basic  clause  with  its  Alternate  I  if  a 
separate  fixed-fee  is  provided  for  a 
separate  item  of  work. 

(b)  The  contracting  officer  shall  insert 
the  basic  clause  with  its  Alternate  II 
when  award-fee  provisions  in  the  basic 
clause  are  used. 

(c)  The  contracting  officer  shall  insert 
the  basic  clause  with  its  Alternate  III  in 
management  and  operating  contracts 
with  integrated  contractors. 
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970.3270    Standard  financial  management 
clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5232-3, 
Accounts,  Records,  and  Inspection,  in 
all  management  and  operating  contracts. 

(1)  If  the  contract  includes  the  clause 
at  48  CFR  52.215-22,  Price  Reduction 
for  Defective  Cost  or  Pricing  Data,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I. 

(2)  If  the  contract  is  a  cost- 
reimbursement  contract  involving  an 
estimated  cost  exceeding  $5  million  and 
expected  to  run  for  more  than  2  years, 
or  any  other  cost-reimbursement 
contract  determined  by  the  Head  of  the 
Contracting  Activity  in  which  the 
contractor  has  an  established  internal 
audit  organization,  the  contracting 
officer  shcdl  insert  the  clause  with  its 
Alternate  II. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5232-4, 
Obligation  of  funds,  in  all  management 
and  operating  contracts.  The  contracting 
officer  may  use  the  clause  with  its 
Alternate  I  in  contracts  which,  expressly 
or  otherwise,  provide  a  contractual  basis 
for  equivalent  controls  in  a  separate 
clause. 

Subpart  970.34— Major  System 
Acquisition 

970.3400    General  requirements. 

970.3400-1     Mission-oriented  solicitation. 

Contractors  shall  be  required  to 
promptly  advise  the  DOE  contracting 
officer  of  any  advance  notices  of,  or 
solicitations  for,  requirements  which 
would  logically  involve  DOE  facilities 
or  resources  operated  or  managed  by  the 
contractor,  which  are  received  from 
another  agency  pursuant  to  48  CFR 
34.005.  Management  and  operating 
contracts  shall  provide  that  the 
contractor  shall  not  respond  or 
otherwise  propose  to  participate  in 
response  to  the  requirements  of  such 
solicitations  imless  the  contractor  has 
obtained  the  prior  written  approval  of 
the  DOE  manager  of  the  field  activity 
having  cognizance  over  the  contract. 
Such  approval  shall  not  be  given  except 
in  compliance  with  applicable  DOE 
directives,  and  with  the  concurrence  of 
the  cognizant  Senior  Program  Official. 

970.35 — Research  and  development 
contracting 

970.3500    Scope  of  Subpart. 

This  subpart  implements  48  CFR 
35.017  regarding  the  establishment,  use, 
review,  and  termination  of  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs)  sponsored  by  the 
Department  of  Energy. 


970.3501     Federally  funded  research  and 
development  centers. 

970.3501-1     Sponsoring  agreements. 

(a)  The  contract  award  document 
constitutes  the  sponsoring  agreement 
between  the  Department  of  Energy  and 
the  contractor  operating  an  FFRDC. 

(b)  The  contract  statement  of  work 
shall  define  the  purpose  and  mission  of 
the  FFRDC. 

(c)  Other  elements  of  the  sponsoring 
agreement  which  shall  be  incorporated 
into  the  contract  include: 

(1)  The  appropriate  termination 
clause  of  the  contract  (as  prescribed  in 
48  CFR  Subpart  49.5). 

(2)  The  plan  for  the  identification, 
use,  and  disposition  of  retained  earnings 
developed  pursuant  to  48  CFR 
970.1504-l-3(c)(6),  if  applicable; 

(3)  The  clause  entiUed  "Federally 
Funded  Research  and  Development 
Center  Sponsoring  Agreement,"  which, 
in  part,  prescribes  limitations  on  the 
FFRDC  competing  with  the  private 
sector,  and  requirements  for  the 
FFRDCs  acceptance  of  work  from  a 
nonsponsor;  and 

(4)  Other  terms  and  conditions 
considered  necessary  for  the  particular 
circumstances  of  the  FFRDC  (e.g., 
advance  understandings  on  particular 
cost  items). 

970.3501-2    Using  an  FFRDC. 

The  contractor  may  only  accept  work 
from  a  nonsponsor  (as  defined  in  48 
CFR  35.017)  in  accordance  with  the 
requirements  of  DOE  Order  481.1,  Work 
for  Others  (Non-Department  of  Energy 
Funded  Work). 

970.3501-3    Reviewing  FFRDCs. 

(a)  All  Department  of  Energy 
sponsored  FFRDCs  are  operated  by 
management  and  operating  contractors. 

(b)  Coincident  with  the  review 
required  by  48  CFR  17.605(b)  and  48 
CFR  970.1 702-1  (b)  regarding  the 
decision  to  extend  or  compete  a 
management  jmd  operating  contract,  the 
contracting  officer  shall,  in  accordance 
with  internal  Departmental  procedures: 

(1)  Conduct  the  review  required  by  48 
CFR  35.017-4  concerning  the  use  and 
need  for  the  FFRDC;  and 

(2)  Recommend  for  Secretarial 
approval,  the  continuation  or 
termination  of  the  Department's 
sponsorship  of  an  FF'RDC  at  the  time 
authorization  is  required  to  extend  or 
compete  a  management  and  operating 
contract. 

970.3501-4    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5235-1,  Federally 
Funded  Research  and  Development 
Center  Sponsoring  Agreement,  in  all 


solicitations  and  contracts  for  the 
management  and  operation  of  an  FFRDC 
sponsored  by  the  Department  of  Energy. 

Subpart  970.36 — Construction  and 
Architect-Engineer  Contracts 

970.3605    Contract  clauses. 

970.3605-1     Other  contracts. 

The  clause  in  48  CFR  52.236-8,  Other 
Contracts,  shall  be  used  in  all 
management  and  operating  contracts. 

970.3605-2    Special  construction  clause 
for  operating  contracts. 

The  clause  in  48  CFR  970.5236-1, 
Government  Facility  Subcontract 
Approval,  shall  be  used  in  management 
and  operating  contracts  when  the 
contractor  will  not  perform  covered 
work  with  its  own  forces  but  may 
procure  construction  by  subcontract. 

Sut>part  970.37  Facilities  Management 
Contracting 

970.3701    General. 

970.3701-1     Severance  payments  to 
foreign  nationals. 

970.3701-1-1    Waiver  of  cost  allowability 
provisions. 

(a)  The  Head  of  the  Contracting 
Activity  may  waive  the  application  of 
the  provisions  of  48  CFR  970.3102-3- 
2(i)(2){iv)  and  (v)  in  accordance  with  41 
U.S.C.  256(e)(2)  if: 

(1)  The  application  of  the  provisions 
would  adversely  affect  the  continuation 
of  a  program,  project,  or  activity  that 
provides  significant  support  services  for 
Department  of  Energy  employees  posted 
outside  the  United  States; 

(2)  The  contractor  has  taken,  or  plans 
to  take,  appropriate  actions  within  its 
control  to  minimize  the  amount  and 
number  of  incidents  of  payment  of 
severance  pay  to  employees  under  the 
contract  who  are  foreign  nationals;  and 

(3)  The  payment  of  severance  pay 
under  the  contract  is  necessary  to 
comply  with  a  law  that  is  generally 
applicable  to  a  significant  nimiber  of 
businesses  in  the  country  in  which  the 
foreign  nationed  receiving  the  payment 
performed  services  or  is  necessary  to 
comply  with  a  collective  bargaining 
agreement. 

(b)  [Reserved! 

970.3701-1-2    Solicitation  provision  and 
contract  clause. 

(a)  The  solicitation  provision  at 
970.5237-1,  Waiver  of  Limitations  on 
Severance  Payments  to  Foreign 
Nationals,  shall  be  included  in 
solicitations  and  resulting  contracts 
involving  support  services  for 
Department  of  Energy  operations 
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Sutjpart  970.43 — Contract 
Modifications 

970.4302    Ctianges. 

970.4302-1     Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5243-1,  Changes, 
in  all  management  and  operating 
contracts. 

Sul>part  970.44 — Management  and 
Operating  Contractor  Purchasing 

970.4400  Scope. 

This  subpart  prescribes  policies  and 
procedures  concerning  the  purchasing 
systems  and  activities  of  management 
and  operating  contractors. 

970.4401  Responsibilities. 

970.4401-1    General. 

(a)  In  the  Department  of  Energy, 
overall  responsibility  for  the  oversight 
of  the  performance  of  management  and 
operating  contractors,  including  their 
purchasing  activities,  rests  with  the 
cognizant  DOE  contracting  activity  and, 
in  particular,  the  Head  of  the 
Contracting  Activity  (HCA).  Contracting 
officers  are  responsible  for  the 
management  and  operating  contractors' 
conformance  with  this  subpart  and  the 
applicable  terms  and  conditions  of  their 
contracts,  and  for  determining  whether 
those  purchasing  activities  provide 
timely  and  effective  support  to  DOE 
programs. 

(b)  In  carrying  out  their  overall 
responsibilities,  HCAs  shall: 

(1)  Require  management  and 
operating  contractors  to  maintain 
written  descriptions  of  their  individual 
purchasing  systems  and  methods  and 
further  require  that,  upon  award  or 
extension  of  the  contract,  the  entire 
written  description  be  submitted  to  the 
contracting  officer  for  review  and 
acceptance; 

(2)  Require  that  any  changes  to  the 
management  and  operating  contractor's 
written  description  having  any 
substantive  impact  upon  the 
contractor's  purchasing  system  and 
methods  be  submitted  to  the  contracting 
officer  for  review  and  acceptance  prior    ■ 
to  issuance; 

(3)  Ensure  the  review  of  individual 
purchasing  actions  of  certain  types,  or 
above  stated  dollar  levels,  by  the 
contracting  officer  pursuant  to  48  CFR 
Subpart  44.2  or  as  set  forth  in  the 
contractor's  approved  system  and 
methods;  and 

(4)  Ensure  that  periodic  appraisals  of 
the  contractor's  management  of  all 
facets  of  the  purchasing  function, 
including  compliance  with  the 
contractor's  approved  system  and 


methods,  are  performed  by  the 
contracting  officer.  Such  appraisals 
shall  be  performed  through  either  of  the 
following  methodologies: 

(i)  Contractor  Purchasing  System 
Reviews,  conducted  in  accordance  with 
48  CFR  Subpart  44.3;  or 

(ii)  When  approved  by  the  contracting 
officer,  contractor  participation  in  the 
conduct  of  the  Bedanced  Scorecard 
performance  measurement  and 
performance  management  system. 

(c)  In  performing  the  reviews  required 
by  paragraphs  (b)(1)  and  (2),  and  the 
appraisals  required  by  paragraph  (b)(4) 
of  this  subsection,  HCAs  shall  assure 
that  contracting  officers  determine  that 
the  contractors'  written  systems  and 
methods  are  consistent  with  this  subpart 
and  the  applicable  terms  and  conditions 
of  their  contracts. 

970.4401-2    Review  and  approval. 

(a)  The  Heads  of  the  Contracting 
Activities  shall  establish  thresholds,  by 
subcontract  type  cmd  dollar  level,  for  the 
review  and  approval  of  proposed 
subcontracting  actions  by  each 
management  and  operating  contractor 
under  their  cognizance.  Such  thresholds 
may  not  exceed  the  authority  delegated 
to  the  Head  of  the  Contracting  Activity 
by  the  Senior  Prociurement  Executive.  In 
establishing  these  thresholds,  the  Heads 
of  the  Contracting  Activities  should 
consider  such  factors  as  the  following: 

(1)  The  nature  of  work  to  be 
performed  under  the  management  and 
operating  contract; 

(2)  The  size,  experience,  ability, 
reliability,  and  organization  of  the 
management  and  operating  contractor's 
purchasing  function; 

(3)  The  internal  controls,  procedures, 
and  organizational  stature  of  the 
management  and  operating  contractor's 
purchasing  function;  and 

(4)  Policies  with  respect  to  such 
reviews  and  approvals  established  by 
the  Senior  Procurement  Executive. 

(b)  Prior  approval  shall  be  required  for 
the  subcontracting  of  any  work  a 
contractor  is  obligated  to  perform  under 
a  contract  entered  into  under  section  41, 
entitled  Production  of  Special  Nuclear 
Material,  of  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(c)  The  Heads  of  the  Contracting 
Activities  shall  take  such  action  as  may 
be  required  to  insure  compliance  with 
the  procedure  for  purchasing  from 
contractor-affiliated  sources  or  the 
purchase  of  specific  items,  or  classes  of 
items,  which  by  the  terms  of  the 
contract  may  require  DOE  approval. 

(d)  The  Heads  of  the  Contracting 
Activities  may  raise  or  lower  the  review 
and  approval  thresholds  established 
pursuant  to  paragraph  (a)  of  this 
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subsection  at  any  time.  Such  action  may 
be  considered  upon  the  periodic  review 
of  the  contractor's  purchasing  system, 
but  in  any  case  those  adjusted 
thresholds  may  not  exceed  the  approval 
authority  delegated  to  the  Head  of  the 
Contracting  Activity  by  the  Senior 
Procurement  Executive. 

(e)  DOE  approvals  of  specific 
proposed  purchases  pursuant  to  this 
Subpart  shall  communicate  that  such 
approval  does  not  relieve  the 
management  and  operating  contractor  of 
any  obligation  imder  its  prime  contract 
with  DOE;  is  given  without  prejudice  to 
any  rights  or  claims  of  the  Government 
thereunder;  creates  no  obligation  on  the 
part  of  the  Government  to  the 
subcontractor,  and  is  not  a 
predetermination  of  the  allowability  of 
costs  to  be  incurred  under  the 
subcontract. 

(f)  Contracting  officers  shall  assure 
that  management  and  operating 
contractors  establish  and  maintain 
subcontract  files  which  contain  those 
documents  essential  to  present  an 
accurate  and  adequate  record  of  all 
purchasing  transactions. 

(g)  Contracting  officers  shall  assure 
that  management  and  operating 
contractors  document  purchases  in 
writing,  setting  forth  the  information 
and  data  used  in  determining  that  the 
purchases  are  in  the  best  interest  of  the 
Government.  The  scope  and  detail  of 
this  documentation  shall  be  consistent 
with  the  nature,  dollar  value,  and 
complexity  of  the  purchase. 

(h)  The  Heads  ot  the  Contracting 
Activities  shall  assvu-e  that  the 
contracting  activity  establishes  and 
maintains  files  of  the  documents 
associated  with  the  review  and  approval 
of  subcontract  actions  subject  to  DOE 
review  and  approval.  Those  files  shall 
include,  among  other  necessary 
documentation,  an  appraisal  of  the 
proposed  action  by  the  contracting 
activity  and  a  copy  of  the  approving  or 
disapproving  document  forwarded  to 
the  management  and  operating 
contractor,  including  a  listing  of  any 
deficiencies,  a  listing  of  any  required 
corrective  actions,  any  suggestions,  or 
other  relevant  comments. 

970.4401-3    Advance  notification. 

(a)  Contracting  officers  shall  assure 
that  the  written  description  of  the 
mcmagement  and  operating  contractor's 
purchasing  system  and  methods 
provides  for  advance  notice  to  the  DOE 
contracting  officer  of  the  proposed 
award  of  the  following  specified  types 
of  subcontracts,  except  as  stated  in 
paragraph  (b)  of  this  subsection: 

(1)  Pursuant  to  section  304(b)  of  the 
Federal  Property  and  Administrative 


Service  Act  of  1949,  as  amended  (41 
U.S.C.  254(b)): 

(i)  Cost  reimbursement-type 
subcontracts  of  any  award  value;  and 

(ii)  Fixed  price-type  subcontracts 
which  exceed  the  simplified  acquisition 
threshold,  or  5  percent  of  the  total 
estimated  cost  of  the  prime  contract. 

(2)  Purchases  from  contractor- 
affiliated  sources  over  a  value 
established  by  the  HCA. 

(b)  Pursuant  to  section  602(d)13  of  the 
Act  (40  U.S.C.  474(13))  referred  to  in 
paragraph  (a)  of  this  section,  the 
advance  notification  requirement  for  the 
types  of  purchases  listed  in  paragraphs 
(a)  (1)  and  (2)  of  this  subsection  shall 
not  apply  to  subcontracts  relating  to 
functions  derived  from  the  Atomic 
Energy  Commission. 

(c)  The  advance  notice  shall  contain, 
at  a  minimum,  a  description  of  work, 
estimated  cost,  type  of  contract  or 
reimbursement  provisions,  and  extent  of 
competition,  or  justification  for  a 
noncompetitive  purchase  procurement. 
The  contracting  officer  may  at  any  time 
request  additional  information  that  must 
be  furnished  promptly  and  prior  to 
award  of  the  subcontract. 

970.4402    Contractor  purchasing  system. 

970.4402-1     Policy. 

(a)  DOE  contracts  for  the  management 
and  operation  of  its  facilities,  the  design 
and  production  of  nuclear  weapons, 
energy  research  and  development,  and 
the  performance  of  other  services.  These 
management  and  operating  (M&O) 
contractors  have  been  selected  for  their 
technical  and  managerial  expertise  and 
are  expected  to  bring  to  bear  these 
technical  and  managerial  skills  to 
accomplish  the  significant  Federal 
mission(s)  described  in  their  contracts 
with,  and  work  plans  approved  by, 
DOE. 

(b)  Purchasing  done  by  management 
and  operating  contractors  is  one  area  in 
which  the  particular  skills  of  the 
contractors  will  be  brought  to  bear  in 
order  to  more  readily  accomplish  the 
contractors'  assigned  missions.  The 
contracting  procedures  of  the 
contractor's  organization,  therefore, 
form  the  basis  for  the  development  of  a 
piu-chasing  system  and  methods  that 
will  comply  with  its  contract  with  DOE 
and  this  subpart. 

970.4402-2    General  requirements. 

The  following  shall  apply  to  the 
purchasing  systems  of  management  smd 
operating  contractors: 

(a)  The  objective  of  a  management  and 
operating  contractor's  purchasing 
system  is  to  deliver  to  its  customers  on 
a  timely  basis  those  best  value  products 


and  services  necessary  to  accomplish 
the  purposes  of  the  Government's 
contract.  To  achieve  this  objective, 
contractors  are  expected  to  use  their 
experience,  expertise  and  initiative 
consistent  with  this  subpart. 

(b)  The  purchasing  systems  and 
methods  used  by  management  and 
operating  contractors  shall  be  well- 
defined,  consistently  applied,  and  shall 
follow  purchasing  practices  appropriate 
for  the  requirement  and  dollar  value  of 
the  purchase.  It  is  anticipated  that 
purchasing  practices  and  procedures 
will  vary  among  contractors  and 
according  to  the  type  and  kinds  of 
purchases  to  be  made. 

(c)  Contractor  purchases  are  not 
Federal  procurements,  and  are  not 
directly  subject  to  the  Federal 
Acquisition  Regulations  in  48  CFR. 
Nonetheless,  certain  Federal  laws. 
Executive  Orders,  and  regulations  may 
affect  contractor  purchasing,  as  required 
by  statute,  regulation,  or  contract  terms 
and  conditions. 

(d)  Contractor  purchasing  systems 
shall  identify  and  apply  the  best  in 
commercial  purchasing  practices  and 
procedures  (although  nothing  precludes 
the  adoption  of  Federal  procurement 
practices  and  procedures)  to  achieve 
system  objectives.  Where  specific 
requirements  do  not  otherwise  apply, 
the  contractor  purchasing  system  shall 
provide  for  appropriate  measures  to 
ensure  the: 

(1)  Acquisition  of  quality  products 
and  services  at  fair  and  reasonable 
prices; 

(2)  Use  of  capable  and  reliable 
subcontractors  who  either: 

(i)  Have  track  records  of  successful 
past  performance,  or 

(ii)  Can  demonstrate  a  current 
superior  ability  to  perform: 

(3)  Minimization  of  acquisition  lead- 
time  and  administrative  costs  of 
purchasing; 

(4)  Use  of  effective  competitive 
techniques; 

(5)  Reduction  of  performance  risks 
associated  with  subcontractors,  and 
facilitation  of  quality  relationships 
which  can  include  techniques  such  as 
partnering  agreements,  ombudsmen, 
and  alternative  disputes  procedures; 

(6)  Use  of  self-assessment  and 
benchmarking  techniques  to  support 
continuous  improvement  in  purchasing; 

(7)  Maintenance  of  the  highest 
professional  and  ethical  standards; 

(8)  Maintenance  of  file  documentation 
appropriate  to  the  value  of  the  purchase 
and  which  is  adequate  to  establish  the 
propriety  of  the  transaction  and  the 
price  paid;  and 

(9)  Maximization  of  opportunities  for 
small  business,  HUBZone  small 
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970.4402-3    Purchasing  from  contractor- 
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anl 


(i)  The  purchase  is  based  on  cost  as 
set  forth  in  48  CFR  970.3102-3-21  and 

(ii)  The  cost  of  money  amount  is 
computed  in  accordance  with  48  CFR 
31.205-10  and  related  procedures  (see 
48  CFR  970.30). 

(2)  When  a  purchase  from  a 
contractor-affiliated  source  is  made  non- 
competitively,  cost  of  money  shall  not 
be  considered  an  allowable  element  of 
the  cost  of  the  contractor-affiliated 
source  purchase. 

970.4402-4    Nuclear  material  transfers. 

(a)  Management  and  operating 
contractors,  in  preparing  subcontracts  or 
other  agreements  in  which  monetary 
payments  or  credits  depend  on  the 
quantity  and  quality  of  nuclear  material, 
shall  be  required  to  assure  that  each 
such  subcontract  or  agreement  contains 
a: 

(1)  Description  of  the  material  to  be 
transferred; 

(2)  Provision  specifying  the  method 
by  which  the  quantities  are  to  be 
measured  and  reported; 

(3)  Provision  specifying  the 
procedures  to  be  used  in  resolving  any 
differences  arising  as  a  result  of  such 
measurements; 

(4)  Provision  for  the  use  of  an 
independent  third  party  as  an  umpire  to 
settle  unresolved  differences  in  the 
anal3rtical  samples;  and 

(5)  Provision  specifying  in  detail 
which  party  shall  bear  the  costs  of 
resolving  a  difference  and  what 
constitutes  such  costs. 

(b)  The  provisions  providing  for 
resolution  of  measurement  differences 
must  be  such  that  resolution  is  always 
accomplished,  while  at  the  same  time 
minimizing  any  advantage  one  party 
may  have  over  the  other. 

970.4403    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  970.5244-1,  Contractor 
Purchasing  System,  in  all  management 
and  operating  contracts. 

Subpart  970.45 — Government  Property 
970.4501     General. 

970.4501-1     Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  970.5245-1,  Property,  in 
management  and  operating  contracts. 
Paragraph  (f)(l)(iii)  of  the  clause  applies 
to  a  non-profit  contractor  only  to  the 
extent  specifically  provided  in  the 
individual  contract.  Specific  managerial 
personnel  may  be  listed  in  paragraph  (j), 
provided  their  listing  is  consistent  with 
the  clause  and  the  DEAR. 

(b)  The  contracting  officer  shall  insert 
the  basic  clause  with  its  Alternate  I  in 
contracts  with  nonprofit  contractors. 


Subpart  970.49 — Termination  of 
Contracts 

970.4905    Contract  termination  clause. 

970.4905-1     Termination  for  convenience 
of  the  Government  and  default. 

(a)  The  contracting  officer  shall 
include  the  clause  at  48  CFR  52.249-6, 
Termination  (Cost  Reimbursement),  as 
modified  pursuant  to  paragraph  (b)  of 
this  subsection,  in  all  cost- 
reimbursement  management  and 
operating  contracts,  regardless  of 
whether  the  contract  is  for  production, 
or  research  and  development  with  an 
educational  or  nonprofit  institution. 

(b)  The  contracting  officer  shall 
modify  paragraph  (i)  of  the  clause  to 
insert  "as  supplemented  in  Subpart 
970.31  of  the  Department  of  Energy 
Acquisition  Regulation,"  after  the 
phrase,  "Part  31  of  the  Federal 
Acquisition  Regulation." 

Subpart  970.50 — Extraordinary 
Contractual  Actions 

970.5070    Indemnification. 

970.5070-1    Scope  and  applicability. 

(a)  Section  1 70d.  of  the  Atomic 
Energy  Act  of  1954,  as  amended, 
requires  DOE  to  enter  into  agreements  of 
indemnity  with  contractors  whose  work 
involves  the  risk  of  public  liability  for 
the  occurrence  of  a  nuclear  incident  or 
precautionary  evacuation. 

(b)  Details  of  such  indemnification  are 
discussed  at  48  CFR  950.70. 

970.507O-2    General. 

DOE  contractors  with  whom  statutory 
nuclear  hazards  indemnity  agreements 
under  the  authority  of  section  170d.  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  are  executed  will  not 
normally  be  required  or  permitted  to 
furnish  financial  protection  by  purchase 
of  insurance  to  cover  public  liability  for 
nuclear  incidents.  However,  if 
authorized  by  the  DOE  Headquarters 
office  having  responsibility  for 
contractor  casualty  insurance  programs, 
DOE  contractors  may  be: 

(a)  Permitted  to  furnish  financial 
protection  to  themselves,  or 

(b)  Permitted  to  continue  to  cany 
such  insurance  at  cost  to  the 
Government  if  they  currently  maintain 
insurance  for  such  liability. 

970.5070-3    Contract  clauses. 

(a)  The  clause  at  48  CFR  952.250-70, 
Nuclear  Hazards  Indemnity  Agreement, 
shall  be  included  in  all  management 
and  operating  contracts  involving  the 
risk  of  public  liability  for  the  occurrence 
of  a  nuclear  incident  or  precautionary 
evacuation  arising  out  of  or  in 
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connection  with  the  contract  work, 
including  such  events  caused  by  a 
product  delivered  to  a  DOE-owned, 
facility  for  use  by  DOE  or  its  contractors. 
The  clause  at  48  CFR  952.250-70  also 
shall  be  included  in  any  management 
and  operating  contract  for  the  design  of 
a  DOE  facility,  the  construction  or 
operation  of  which  may  involve  the  risk 
of  public  liability  for  a  nuclear  incident 
or  a  precautionary  evacuation. 

(bj  The  clause  at  48  CFR  952.250-70 
shall  not  be  included  in  contracts  in 
which  the  contractor  is  subject  to 
Nuclear  Regulatory  Commission  (NRC) 
financial  protection  requirements  under 
section  170b.  of  the  Act  or  NRC 
agreements  of  indemnification  under 
section  170  c.  or  k.  of  the  Act  for 
activities  to  be  performed  imder  the 
contract. 

Subpart  970.52— Solicitation 
Provisions  and  Contract  Clauses  for 
Management  and  Operating  Contracts 

970.5200  Scope  of  subpart. 

This  subpart  prescribes  solicitation 
provisions  and  contract  clauses  for  use 
in  management  and  operating  contracts. 
The  provisions  and  clauses  contained  in 
this  subpart  supplement  the  provisions 
and  clauses  prescribed  in  the  FAR  and 
in  other  parts  of  the  DEAR,  and, 
pursuant  to  the  individual  provision  or 
clause  prescription,  are  to  be  used  in 
addition  to  or  in  place  of  such  clauses. 
To  assist  Departmental  contracting 
personnel  in  determining  the 
applicability  of  FAR  and  DEAR  clauses 
to  memagement  and  operating  contracts, 
additional  guidance  is  published  and 
made  available  by  the  Office  of 
Procurement  and  Assistance  Policy, 
within  the  Headquarters  procurement 
organization. 

970.5201  Text  of  provisions  and  clauses. 

970.5203-1     Management  controls 

As  prescribed  in  48  CFR  970.0370- 
2(a),  insert  the  following  clause: 
Management  Controls  (Month  and  Year  TBE) 

(a)(1)  The  contractor  shall  be  responsible 
for  maintaining,  as  an  integral  part  of  its 
organization,  effective  systems  of 
management  controls  for  both  administrative 
and  programmatic  functions.  Management 
controls  comprise  the  plan  of  organization, 
methods  and  procedures  adopted  by 
management  to  reasonably  ensure  that:  the 
mission  and  functions  assigned  to  the 
contractor  are  properly  executed;  efficient 
and  effective  operations  are  promoted; 
resources  are  safeguarded  against  theft,  fraud, 
waste,  and  unauthorized  use;  all  obligations 
and  costs  that  are  incurred  under  the  contract 
are  in  compliance  with  applicable  clauses 
and  other  current  terms,  conditions,  and 
intended  purposes;  all  revenues, 
expenditures,  and  all  other  transactions  and 


assets  are  properly  recorded,  managed,  and 
reported;  and  financial,  statistical,  and  other 
reports  necessary  to  maintain  accountability 
and  managerial  control  are  accurate,  reliable, 
and  timely. 

(2)  The  systems  of  controls  employed  by 
the  contractor  shall  be  documented  and 
satisfactory  to  DOE,  and  shall  be  developed 
and  maintained  in  accordance  with  the 
Comptroller  General's  standards  for  internal 
controls,  as  set  forth  in  General  Accounting 
Office  Policy  and  Procedures  Manual  for 
Guidance  to  Federal  Agencies,  (Oct  1984),  as 
amended. 

(3)  Such  systems  shall  be  an  integral  part 
of  the  contractor's  management  functions, 
including  defining  specific  roles  and 
responsibilities  for  each  level  of 
management,  and  holding  employees 
accountable  for  the  adequacy  of  the 
management  systems  and  internal  controls  in 
their  areas  of  assigned  responsibility. 

(4)  The  contractor  shall,  as  part  of  the 
internal  audit  program  required  elsewhere  in 
this  contract,  periodically  review  the 
management  systems  and  internal  controls 
employed  in  programs  and  administrative 
areas  to  ensure  that  they  are  adequate  to 
provide  reasonable  assurance  that  the 
objectives  of  the  system  are  being 
accomplished  and  that  these  systems  and 
controls  are  working  effectively. 

(b)  The  contractor  shall  be  responsible  for 
maintaining,  as  a  part  of  its  operational 
responsibilities,  a  baseline  quality  assurance 
program  that  implements  documented 
performance,  quality  standards,  and  control 
and  assessment  techniques. 
(End  of  Clause) 

970.5203-2    Performance  improvement  and 
collaboration. 

As  prescribed  in  48  CFR  970.0370- 
2{b),  insert  the  following  clause: 

Performance  Improvement  and  Collaboration 
(Month  and  Year  TBE) 

(a)  The  contractor  agrees  that  it  shall 
affirmatively  identify,  evaluate,  and  institute 
practices,  where  appropriate,  that  will 
improve  performance  in  the  areas  of 
environmental  and  health,  safety,  scientific 
and  technical,  security,  business  and 
administrative,  and  any  other  areas  of 
performance  in  the  management  and 
operation  of  the  contract.  This  may  entail  the 
alteration  of  existing  practices  or  the 
institution  of  new  procedures  to  more 
effectively  or  efficiently  perform  any  aspect 
of  contract  performance  or  reduce  overall 
cost  of  operation  under  the  contract.  Such 
improvements  may  result  from  changes  in 
organization,  simplification  of  systems  while 
retaining  necessary  controls,  or  any  other 
approaches  consistent  with  the  statement  of 
work  and  performance  measures  of  this 
contract. 

(b)  The  contractor  agrees  to  work 
collaboratively  with  the  Department,  all  other 
management  and  operating.  DOE  major 
facilities  management  contractors  and 
affiliated  contractors  which  manage  or 
operate  DOE  sites  or  facilities  for  the 
following  purposes:  (i)  to  exchange 
information  generally,  (ii)  to  evaluate 
concepts  that  may  be  of  benefit  in  resolving 


common  issues,  in  confronting  common 
problems,  or  in  reducing  costs  of  operations, 
and  (iii)  to  otherwise  identify  and  implement 
DOE-complex-wide  management 
improvements  discussed  in  paragraph  (a).  In 
doing  so.  it  shall  also  affirmatively  provide 
information  relating  to  its  management 
improvements  to  such  contractors,  including 
lessons  learned,  subject  to  security 
considerations  and  the  protection  of  data 
proprietary  to  third  parties. 

(c)  The  contractor  may  consult  with  the 
contracting  officer  in  those  instances  in 
which  improvements  being  considered 
pursuant  to  paragraph  (a)  involve  the 
cooperation  of  the  DOE.  The  contractor  may 
request  the  assistance  of  the  contracting 
officer  in  the  communication  of  the  success 
of  improvements  to  other  management  and 
operating  contractors  in  accordance  with 
paragraph  (b)  of  this  clause. 

(d)  The  contractor  shall  notify  the 
contracting  officer  and  seek  approval  where 
necessary  to  fulfill  its  obligations  under  the 
contract.  Compliance  with  this  clause  in  no 
way  alters  the  obligations  of  the  Contractor 
under  any  other  provision  of  this  contract. 
(End  of  Clause) 

970.5203-3    Contractor's  organization. 

As  prescribed  in  48  CFR  970.0371-9, 
insert  the  fgllowing  clause: 

Contractor's  Organization  (Month  and  Year 
TBE) 

(a)  Organization  chart.  As  promptly  as 
possible  after  the  execution  of  this  contract, 
the  contractor  shall  furnish  to  the  contracting 
officer  a  chart  showing  the  names,  duties, 
and  organization  of  key  personnel  (see  48 
CFR  952.215-70)  to  be  employed  in 
connection  with  the  work,  and  shall  furnish 
from  time  to  time  supplementary  information 
reflecting  changes  therein. 

(b)  Supervisory  representative  of 
contractor.  Unless  otherwise  directed  by  the 
contracting  officer,  a  competent  full-time 
resident  supervisory  representative  of  the 
contractor  satisfactory  to  the  contracting 
officer  shall  be  in  charge  of  the  work  at  the 
site,  and  any  work  off-site,  at  all  times. 

(c)  Control  of  employees.  The  contractor 
shall  be  responsible  for  maintaining 
satisfactory  standards  of  employee 
competency,  conduct,  and  integrity  and  shall 
be  responsible  for  taking  such  discipHnary 
action  with  respect  to  its  employees  as  may 
be  necessary.  In  the  event  the  contractor  fails 
to  remove  any  employee  from  the  contract 
work  whom  DOE  deems  incompetent, 
careless,  or  insubordinate,  or  whose 
continued  employment  on  the  work  is 
deemed  by  DOE  to  be  contrary  to  the  public 
interest,  the  Government  reserves  the  right  to 
require  the  contractor  to  remove  the 
employee. 

(d)  Standards  and  procedures.  The 
contractor  shall  establish  such  standards  and 
procedures  as  are  necessary  to  implement  the 
requirements  set  forth  in  48  CFR  970.0371. 
Such  standards  and  procedures  shall  be 
subject  to  the  approval  of  the  contracting 
officer. 

(End  of  Clause) 
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Prior  to  revising  List  B,  the  contracting  officer 
shall  notify  the  contractor  in  writing  of  the 
Department's  intent  to  revise  List  B  and 
provide  the  contractor  with  the  opportunity 
to  assess  the  effect  of  the  contractor's 
compliance  with  the  revised  list  on  contract 
cost  and  funding,  technical  performance,  and 
schedule;  and  identify  any  potential 
inconsistencies  between  the  revised  list  and 
the  other  terms  and  conditions  of  the 
contract.  Within  30  days  after  receipt  of  the 
contracting  officer's  notice,  the  contractor 
shall  advise  the  contracting  officer  in  wnriting 
of  the  potential  impact  of  the  contractor's 
compliance  with  the  revised  list.  Based  on 
the  information  provided  by  the  contractor 
and  any  other  information  available,  the 
contracting  officer  shall  decide  whether  to 
revise  List  B  and  so  advise  the  contractor  not 
later  than  30  days  prior  to  the  effective  date 
of  the  revision  of  List  B.  The  contractor  and 
the  contracting  officer  shall  identify  and,  if 
appropriate,  agree  to  any  changes  to  other 
contract  terms  and  conditions,  including  cost 
and  schedule,  associated  with  the  revision  of 
List  B  pursuant  to  the  clause  of  this  contract 
entitled.  "Changes." 

(c)  Environmental,  safety,  and  health 
(ES&H)  requirements  appropriate  for  work 
conducted  under  this  contract  may  be 
determined  by  a  DOE  approved  process  to 
evaluate  the  work  and  the  associated  hazards 
and  identify  an  appropriately  tailored  set  of 
standards,  practices,  and  controls,  such  as  a 
tailoring  process  included  in  a  DOE  approved 
Safety  Management  System  implemented 
under  the  clause  entitled  "Integration  of 
Environment,  Safety,  and  Health  into  Work 
Planning  and  Execution."  When  such  a 
process  is  used,  the  set  of  tailored  (ES&H) 
requirements,  as  approved  by  DOE  pursuant 
to  the  process,  shall  be  incorporated  into  List 
B  as  contract  requirements  with  full  force 
and  effect.  These  requirements  shall 
supersede,  in  whole  or  in  part,  the 
contractual  environmental,  safety,  and  health 
requirements  previously  made  applicable  to 
the  contract  by  List  B.  If  the  tailored  set  of 
requirements  identifies  an  alternative 
requirement  varying  from  an  ES&H 
requirement  of  an  applicable  law  or 
regulation,  the  contractor  shall  request  an 
exemption  or  other  appropriate  regulatory 
relief  specified  in  the  regulation. 

(d)  Except  as  otherwise  directed  by  the 
contracting  officer,  the  contractor  shall 
procure  all  necessary  permits  or  licenses 
required  for  the  performance  of  work  under 
this  contract. 

(e)  Regardless  of  the  performer  of  the  work, 
the  contractor  is  responsible  for  compliance 
with  the  requirements  of  this  clause.  The 
contractor  is  responsible  for  flowing  down 
the  requirements  of  this  clause  to 
subcontracts  at  any  tier  to  the  extent 
necessary  to  ensure  the  contractor's 
compliance  with  the  requirements. 

(End  of  Clause) 

970.5204-3    Access  to  and  ownership  of 
records. 

As  prescribed  in  48  CFR  970.0407-1- 
3,  insert  the  following  clause: 

Access  to  and  Ownership  of  Records 
(Month  and  Year  TBE) 


(a)  Government-owned  records.  Except  as 
provided  in  paragraph  (b)  of  this  clause,  all 
records  acquired  or  generated  by  the 
contractor  in  its  performance  of  this  contract 
shall  be  the  property  of  the  Government  and 
shall  be  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  contractor 
either  as  the  contracting  officer  may  from 
time  to  time  direct  during  the  process  of  the 
work  or,  in  any  event,  as  the  contracting 
officer  shall  direct  upon  completion  or 
termination  of  the  contract. 

(b)  Contractor-owned  records.  The 
following  records  are  considered  the  property 
of  the  contractor  and  are  not  within  the  scope 
of  paragraph  (a)  of  this  clause.  [The 
contracting  officer  shall  identify  which  of  the 
following  categories  of  records  will  be 
included  in  the  clause.) 

(1)  Employment-related  records  (such  as 
workers'  compensation  files;  employee 
relations  records,  records  on  salary  and 
employee  benefits;  drug  testing  records,  labor 
negotiation  records;  records  on  ethics, 
employee  concerns,  and  other  employee 
related  investigations  conducted  under  an 
expectation  of  confidentiality;  employee 
assistance  program  records;  and  personnel 
and  medical/health-related  records  and 
similar  files),  and  non-employee  patient 
medical/health  related  records,  except  for 
those  records  described  by  the  contract  as 
being  maintained  in  Privacy  Act  systems  of 
records. 

(2)  Confidential  contractor  financial 
information,  and  correspondence  between 
the  contractor  and  other  segments  of  the 
contractor  located  away  from  the  DOE  facility 
[i.e.,  the  contractor's  corporate  headquarters); 

(3)  Records  relating  to  any  procurement 
action  by  the  contractor,  except  for  records 
that  under  48  CFR  970.5232-3,  Accounts, 
Records,  and  Inspection,  are  described  as  the 
property  of  the  Government;  and 

(4)  Legal  records,  including  legal  opinions, 
litigation  files,  and  documents  covered  by  the 
attorney-client  and  attorney  work  product 
privileges;  and- 

(5)  The  following  categories  of  records 
maintained  pursuant  to  the  technology 
transfer  clause  of  this  contract: 

(i)  Executed  license  agreements,  including 
exhibits  or  appendices  containing 
information  on  royalties,  royalty  rates,  other 
financial  information,  or  commercialization 
plans,  and  all  related  documents,  notes  and 
correspondence. 

(ii)  "The  contractor's  protected  Cooperative 
Research  and  Development  Agreement 
(CRADA)  information  and  appendices  to  a 
CRADA  that  contain  licensing  terms  and 
conditions,  or  royalty  or  royalty  rate 
information. 

(iii)  Patent,  copyright,  mask  work,  and 
trademark  application  files  and  related 
contractor  invention  disclosures,  documents 
and  correspondence,  where  the  contractor 
has  elected  rights  or  has  permission  to  assert 
rights  and  has  not  relinquished  such  rights  or 
turned  such  rights  over  to  the  Government. 

(c)  Contract  completion  or  termination.  In 
the  event  of  completion  or  termination  of  this 
contract,  copies  of  any  of  the  contractor- 
owned  records  identified  in  paragraph  (b)  of 
this  clause,  upon  the  request  of  the 
Government,  shall  be  delivered  to  DOE  or  its 
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designees,  including  successor  contractors. 
Upon  delivery,  title  to  such  records  shall  vest 
in  DOE  or  its  designees,  and  such  records 
shall  be  protected  in  accordance  with 
applicable  federal  laws  (including  the 
Privacy  Act),  as  appropriate. 

(d)  Inspection,  copying,  and  audit  of 
records.  All  records  acquired  or  generated  by 
the  contractor  under  this  contract  in  the 
possession  of  the  contractor,  including  those 
described  at  paragraph  (b)  of  this  clause, 
shall  be  subject  to  inspection,  copying,  and 
audit  by  the  Government  or  its  designees  at 
all  reasonable  times,  and  the  contractor  shall 
afford  the  Government  or  its  designees 
reasonable  facilities  for  such  inspection, 
copying,  and  audit;  provided,  however,  that 
upon  request  by  the  contracting  officer,  the 
contractor  shall  deliver  such  records  to  a 
location  specified  by  the  contracting  officer 
for  inspection,  copying,  and  audit.  The 
Government  or  its  designees  shall  use  such 
records  in  accordance  with  applicable  federal 
laws  (including  the  Privacy  Act),  as 
appropriate. 

(e)  Applicability.  Paragraphs  (b),  (c),  and 
(d)  of  this  clause  apply  to  all  records  without 
regard  to  the  date  or  origination  of  such 
records. 

(f)  Records  retention  standards.  Special 
records  retention  standards,  described  at 
DOE  Order  200.1,  Information  Management 
Program  (version  in  effect  on  effective  date  of 
contract),  are  applicable  for  the  classes  of 
records  described  therein,  whether  or  not  the 
records  are  owned  by  the  Government  or  the 
contractor.  In  addition,  the  contractor  shall 
retain  individual  radiation  exposure  records 
generated  in  the  performance  of  work  under 
this  contract  until  DOE  authorizes  disposal. 
The  Government  may  waive  application  of 
these  record  retention  schedules,  if,  upon 
termination  or  completion  of  the  contract,  the 
Government  exercises  its  right  under 
paragraph  (c)  of  this  clause  to  obtain  copies 
and  delivery  of  records  described  in 
paragraphs  (a)  and  (b)  of  this  clause. 

(g)  Subcontracts.  The  contractor  shall 
include  the  requirements  of  this  clause  in  all 
subcontracts  that  are  of  a  cost-reimbursement 
type  if  any  of  the  following  factors  is  present: 

(1)  The  value  of  the  subcontract  is  greater 
than  S2  million  (unless  specifically  waived 
by  the  contracting  officer); 

(2)  The  contracting  officer  determines  that 
the  subcontract  is,  or  involves,  a  critical  task 
related  to  the  contract;  or 

(3)  The  subcontract  includes  48  GFR 
970.5223-1,  Integration  of  Environment, 
Safety,  and  Health  into  Work  Planning  and 
Execution,  or  similar  clause. 

(End  of  Clause) 

970.5208-1     Printing. 

As  prescribed  in  48  CFR  970.0808-3, 
insert  the  following  clause: 
Printing  (Month  and  Year  TBE) 

(a)  To  the  extent  that  duplicating  or 
printing  ser\'ices  may  be  required  in  the 
performance  of  this  contract,  the  Contractor 
shall  provide  or  secure  such  services  in 
accordance  with  the  Government  Printing 
and  Binding  Regulations,  Title  44  of  the  U.S. 
Code,  and  DOE  Directives  relative  thereto. 

(b)  The  term  "Printing"  includes  the 
following  processes:  composition. 


platemaking,  presswork,  binding,  microform 
publishing,  or  the  end  items  produced  by 
such  processes.  Provided,  however,  that 
performance  of  a  requirement  under  this 
contract  involving  the  duplication  of  less 
than  5,000  copies  of  a  single  page,  or  no  more 
than  25,000  units  in  the  aggregate  of  multiple 
pages,  will  not  be  deemed  to  be  printing. 

(c)  Printing  services  not  obtained  in 
compliance  with  this  guidance  shall  result  in 
the  cost  of  such  printing  being  disallowed. 

(d)  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts 
hereunder  which  require  printing  (as  that 
term  is  defined  in  Title  I  of  the  U.S. 
Government  Printing  and  Binding 
Regulations). 

(End  of  Clause) 

970.5209-1     Requirement  for  guarantee  of 
performance. 

As  prescribed  in  48  CFR  970.0970-2, 
the  contracting  officer  shall  insert  the 
following  provision  in  solicitations  for 
management  and  operating  contracts: 

Requirement  for  Guarantee  of  Performance 
(Month  and  Year  TBE) 

The  successful  offeror  is  required  by  other 
provisions  of  this  solicitation  to  organize  a 
dedicated  corporate  entity  to  carry  out  the 
work  under  the  contract  to  be  awarded  as  a 
result  of  this  solicitation.  The  successful 
offeror  will  be  required,  as  part  of  the 
determination  of  responsibility  of  the  newly 
organized,  dedicated  corporate  entity  and  as 
a  condition  of  the  award  of  the  contract  to 
that  entity,  to  furnish  a  guarantee  of  that 
entity's  performance.  That  guarantee  of 
performance  must  be  satisfactory  in  all 
respects  to  the  Department  of  Energy. 

(End  of  Clause) 

970.5215-1    Total  available  fee:  Base  fee 
amount  and  performance  fee  amount. 

As  prescribed  in  48  CFR  970.1504- 
5(a),  insert  the  following  clause.  The 
clause  should  be  tailored  to  reflect  the 
contract's  actual  inclusion  of  base  fee 
amount  and  performance  fee  amount. 

Total  Available  Fee:  Base  Fee  Amount  and 
Performance  Fee  Amount  (Month  and  Year 
TBE) 

(a)  Total  available  fee.  Total  available  fee. 
consisting  of  a  base  fee  amount  (  which  may 
be  zero)  and  a  performance  fee  amount 
(consisting  of  an  incentive  fee  component  for 
objective  performance  requirements,  an 
award  fee  component  for  subjective 
performance  requirements,  or  both) 
determined  in  accordance  with  the 
provisions  of  this  clause,  is  available  for 
payment  in  accordance  with  the  clause  of 
this  contract  entitled,  "Payments  and 
advances." 

(b)  Fee  Negotiations.  Prior  to  the  beginning 
of  each  fiscal  year  under  this  contract,  or 
other  appropriate  period  as  mutually  agreed 
upon  and,  if  exceeding  one  year,  approved  by 
the  Senior  Procurement  Executive,  or 
designee,  the  contracting  officer  and 
Contractor  shall  enter  into  negotiation  of  the 
requirements  for  the  year  or  appropriate 
period,  including  the  evaluation  areas  and 
individual  requirements  subject  to 


incentives,  the  total  available  fee.  and  the 
allocation  of  fee.  The  contracting  officer  shall 
modify  this  contract  at  the  conclusion  of  each 
negotiation  to  reflect  the  negotiated 
requirements,  evaluation  areas  and 
individual  requirements  subject  to 
incentives,  the  total  available  fee,  and  the 
allocation  of  fee.  In  the  event  the  parties  fail 
to  agree  on  the  requirements,  the  evaluation 
areas  and  individual  requirements  subject  to 
incentives,  the  total  available  fee,  or  the 
allocation  of  fee,  a  unilateral  determination 
will  be  made  by  the  contracting  officer.  The 
total  available  fee  amount  shall  be  allocated 
to  a  twelve  month  cycle  composed  of  one  or 
more  evaluation  periods,  or  such  longer 
period  as  may  be  mutually  agreed  to  between 
the  parties  and  approved  by  the  Senior 
Procurement  Executive,  or  designee. 

(c)  Determination  of  Total  Available  Fee 
Amount  Earned.  (1)  The  Government  shall,  at 
the  conclusion  of  each  specified  evaluation 
period,  evaluate  the  contractor's  performance 
of  all  requirements,  including  performance 
based  incentives  completed  during  the 
period,  and  determine  the  total  available  fee 
amount  earned.  At  the  contracting  officers 
discretion,  evaluation  of  incentivized 
performance  may  occur  at  the  scheduled 
completion  of  specific  incentivized 
requirements. 

(2)  The  DOE  Operations/Field  Office 
Manager,  or  designee,  will  be  (insert  title  of 
DOE  Operations/Field  Office  Manager,  or 
designee).  The  contractor  agrees  that  the 
determination  as  to  the  total  available  fee 
earned  is  a  unilateral  determination  made  by 
the  DOE  Operations/Field  Office  Manager,  or 
designee. 

(3)  The  evaluation  of  contractor 
performance  shall  be  in  accordance  with  the 
Performance  Evaluation  and  Measurement 
Plan(s)  described  in  subparagraph  (d)  of  this 
clause  unless  otherwise  set  forth  in  the 
contract.  The  Contractor  shall  be  promptly 
advised  in  writing  of  the  fee  determination, 
and  the  basis  of  the  fee  determination.  In  the 
event  that  the  contractor's  performance  is 
considered  to  be  less  than  the  level  of 
performance  set  forth  in  the  Statement  of 
Work,  as  amended  to  include  the  current 
Work  Authorization  Directive  or  similar 
document,  for  any  contract  requirement,  it 
will  be  considered  by  the  DOE  Operations/ 
Field  Office  Manager,  or  designee,  who  may 
at  his/her  discretion  adjust  the  fee 
determination  to  reflect  such  performance. 
Any  such  adjustment  shall  be  in  accordance 
with  the  clause  entitled,  "Conditional 
Payment  of  Fee,  Profit,  or  Incentives"  if 
contained  in  the  contract. 

(d)  Performance  Evaluation  and 
Measurement  Plan(s).  To  the  extent  not  set 
forth  elsewhere  in  the  contract: 

(1)  The  Government  shall  e.stablish  a 
Performance  Evaluation  and  Measurement 
Plan(s)  upon  which  the  determination  of  the 
total  available  fee  amount  earned  shall  be 
based.  The  Performance  Evaluation  and 
Measurement  Plan(s)  will  address  all  of  the 
requirements  of  contract  performance 
specified  in  the  contract  directly  or  by 
reference.  A  copy  of  the  Performance 
Evaluation  and  Measurement  Plan(s)  shall  be 
provided  to  the  Contractor: 

(i)  prior  to  the  start  of  an  evaluation  period 
if  the  requirements,  evaluation  areas,  specific 
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(End  of  Clause) 

Alternate  1  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.1504-5(a)(l),  when 
the  award  fee  cycle  consists  of  two  or  more 
evaluation  periods,  add  the  following  to 
paragraph  (c): 

(4)  At  the  sole  discretion  of  the 
Government,  unearned  total  available  fee 
amounts  may  be  carried  over  from  one 
evaluation  period  to  the  next,  so  long  as  the 
periods  are  within  the  same  award  fee  cycle. 

Alternate  II  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.1504-5(a)(2).  when 
the  award  fee  cycle  consists  of  one  evaluation 
period,  add  the  following  to  paragraph  (c): 

(4)  Award  fee  not  earned  during  the 
evaluation  period  shall  not  be  allocated  to 
future  evaluation  periods. 

Alternate  III  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.1504-5(a)(3).  when 
the  DOE  Operations/Field  Office  Manager,  or 
designee,  requires  the  contractor  to  submit  a 
self-assessment,  add  the  following  as 
paragraph  (f): 

(f)  Contractor  self-assessment.  Following 
each  evaluation  period,  the  Contractor  shall 
submit  a  self-assessment  within  [Insert 
Number)  calendar  days  after  the  end  of  the 
period.  This  self-assessment  shall  address 
both  the  strengths  and  weaknesses  of  the 
Contractor's  performance  during  the 
evaluation  period.  Where  deficiencies  in 
performance  are  noted,  the  Contractor  shall 
describe  the  actions  planned  or  taken  to 
correct  such  deficiencies  and  avoid  their 
recurrence.  The  DOE  Operations/Field  Office 
Manager,  or  designee,  will  review  the 
Contractor's  self-assessment,  if  submitted,  as 
part  of  its  independent  evaluation  of  the 
contractor's  management  during  the  period. 
A  self-assessment,  in  and  of  itself  may  not  be 
the  only  basis  for  the  award  fee 
determination. 

Alternate  IV  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.1504-5(a)(4).  when 
the  DOE  Operations/Field  Office  Manager,  or 
designee,  permits  the  contractor  to  submit  a 
self-assessment  at  the  contractor's  option, 
add  the  following  text  as  paragraph  (f): 

(f)  Contractor  self-assessment.  Following 
each  evaluation  period,  the  Contractor  may 
submit  a  self-assessment,  provided  such 
assessment  is  submitted  within  [Insert 
Number)  calendar  days  after  the  end  of  the 
period.  This  self-assessment  shall  address 
both  the  strengths  and  weaknesses  of  the 
Contractor's  performance  during  the 
evaluation  period.  Where  deficiencies  in 
performance  are  noted,  the  Contractor  shall 
describe  the  actions  planned  or  taken  to 
correct  such  deficiencies  and  avoid  their 
recurrence.  The  DOE  Operations/Field  Office 
Manager,  or  designee,  will  review  the 
Contractor's  self-assessment,  if  submitted,  as 
part  of  its  independent  evaluation  of  the 
Contractor's  management  during  the  period. 
A  self-assessment,  in  and  of  itself  may  not  be 
the  only  basis  for  the  award  fee 
determination. 


970.5215-2    Make-or-buy  plan. 

As  prescribed  in  48  CFR  970.1504- 
5{b),  insert  the  following  clause: 
Make-or-Buy  Plan  (Month  and  Year  TBE) 

(a)  Definitions.  Buy  item  means  a  work 
activity,  supply,  or  service  to  be  produced  or 
performed  by  an  outside  source,  including  a 
subcontractor  or  an  affiliate,  subsidiary,  or 
division  of  the  contractor. 

Make  item  means  a  work  activity,  supply, 
or  service  to  be  produced  or  performed  by  the 
contractor  using  its  personnel  and  other 
resources  at  the  Department  of  Energy  facility 
or  site. 

Make-or-buy  plan  means  a  contractor's 
written  program  for  the  contract  that 
identifies  work  efforts  or  requirements  that 
either  are  "make  items"  or  "buy  items". 

(b)  Make-or-buy  plan.  The  contractor  shall 
develop  and  implement  a  make-or-buy  plan 
that  establishes  a  preference  for  providing 
supplies  and  services  on  a  least-cost  basis, 
subject  to  any  specific  make  or  buy  criteria 
identified  in  the  contract  or  otherwise 
provided  by  the  contracting  officer.  In 
developing  and  implementing  its  make-or- 
buy  plan,  the  contractor  agrees  to  assess 
subcontracting  opportunities  and  implement 
subcontracting  decisions  in  accordance  with 
the  following: 

(1)  The  contractor  shall  conduct  internal 
productivity  improvement  and  cost- 
reduction  programs  so  that  in-house 
performance  options  can  be  made  more 
efficient  and  cost-effective. 

(2)  The  contractor  shall  consider 
subcontracting  opportunities  with  the 
maximum  practicable  regard  for  open 
communications  with  potentially  affected 
employees  and  their  representatives. 
Similarly,  a  contractor  shall  communicate  its 
plans,  activities,  cost-benefit  analyses,  and 
decisions  to  those  stakeholders,  including 
representatives  of  the  community  and  local 
businesses,  likely  to  be  affected  by  such 
actions. 

(c)  Submission  and  approval.  For  new 
contract  awards,  the  contractor  shall  submit 
an  initial  make-or-buy  plan,  for  approval, 
within  180  days  after  contract  award.  If  the 
existing  contract  is  to  be  extended,  the 
contractor  shall  submit  a  make-or-buy  plan 
for  review  and  approval  at  least  90  days  prior 
to  the  commencement  of  the  negotiations  for 
the  extension.  The  following  documentation 
shall  be  prepared  and  submitted: 

(1)  A  description  of  each  work  item,  and 
if  appropriate,  the  identification  of  the 
associated  Work  Authorization  or  Work 
Breakdown  Structure  element: 

(2)  The  categorization  of  each  work  item  as 
"must  make,"  "must  buy,"  or  "can  make  or 
buy,"  with  the  reasons  for  such 
categorization  in  consideration  of  the 
program  specific  make  or  buy  criteria 
(including  least  cost  considerations).  For 
non-core  capabilities  categorized  as  "must 
make."  a  cost/benefit  analysis  must  be 
performed  for  each  item  if: 

(i)  The  contractor  is  not  the  least-cost 
performer,  and 

(ii)  A  program  specific  make-or-buy 
criterion  does  not  otherwise  justify  a  "must 
make"  categorization; 

(3)  A  decision  to  either  "make"  or  "buy" 
in  consideration  of  the  program  specific 
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make  or  buy  criteria  (including  least  cost 
considerations)  for  work  effort  categorized  as 
"can  make  or  buy"; 

(4)  Identification  of  potential  suppliers  and 
subcontractors,  if  known,  and  their  location 
and  size  status; 

(5)  A  recommendation  to  defer  a  make  or 
buy  decision  where  categorization  of  an 
identifiable  work  effort  is  impracticable  at 
the  time  of  initial  development  of  the  plan 
and  a  schedule  for  future  re-evaluation; 

(6)  A  description  of  the  impact  of  a  change 
in  current  practice  of  making  or  buying  on 
the  existing  work  force;  and 

(7)  Any  additional  information  appropriate 
to  support  and  explain  the  plan. 

(d)  Conduct  of  operations.  Once  a  make-or- 
buy  plan  is  approved,  the  contractor  shall 
perform  in  accordance  with  the  plan. 

(e)  Changes  to  the  make-or-buy  plan.  The 
make-or-buy  plan  established  in  accordance 
with  paragraph  (b)  of  this  clause  shall  remain 
in  effect  for  the  term  of  the  contract,  unless: 

(1)  A  lesser  period  is  provided  either  for 
the  total  plan  or  for  individual  items  or  work 
effort; 

(2)  The  circumstances  supporting  the 
make-or-buy  decisions  change,  or 

(3)  New  work  is  identified. 

At  least  annually,  the  contractor  shall 
review  its  approved  make-or-buy  plan  to 
ensure  that  it  reflects  current  conditions. 
Changes  to  the  approved  make-or-buy  plan 
shall  be  submitted  in  advance  of  the  effective 
date  of  the  proposed  change  in  sufficient 
time  to  permit  evaluation  and  review. 
Changes  shall  be  submitted  in  accordance 
with  the  instructions  provided  by  the 
contracting  officer.  Modification  of  the  make- 
or-buy  plan  to  incorporate  proposed  changes 
or  additions  shall  be  effective  upon  the 
contractor's  receipt  of  the  contracting 
officer's  written  approval. 
(End  of  Clause) 

970.521 5-3    Conditional  payment  of  fee, 
profit,  or  incentives. 

As  prescribed  in  48  CFR  970.1504- 
5(c),  insert  the  following  clause: 

Conditional  Payment  of  Fee,  Profit,  or 
Incentives  {Month  and  Year  TBE) 

In  order  for  the  Contractor  to  receive  all 
otherwise  earned  fee,  fixed  fee,  profit,  or 
share  of  cost  savings  under  the  contract  in  an 
evaluation  period,  the  Contractor  must  meet 
the  minimum  requirements  in  paragraphs  (a) 
and  (b)  of  this  clause,  and  if  Alternate  I  is 
applicable,  (a)  through  (d)  of  this  clause.  If 
the  Contractor  does  not  meet  the  minimum 
requirements,  the  DOE  Operations/Field 
Office  Manager  or  designee  may  make  a 
unilateral  determination  to  reduce  the 
evaluation  period's  otherwise  earned  fee, 
fixed  fee,  profit  or  share  of  cost  savings  as 
described  in  the  following  paragraphs  of  this 
clause. 

(a)  Minimum  requirements  for 
Envimnment.  Safety  &  Health  (ES&-HI 
Program.  The  Contractor  shall  develop, 
obtain  DOE  approval  of,  and  implement  a 
Safety  Management  System  in  accordance 
with  the  provisions  of  the  clause  entitled, 
"Integration  of  Environment,  Safety  and 
Health  into  Work  Planning  and  Execution," 


if  included  in  the  contract,  or  as  otherwise 
agreed  to  with  the  contracting  officer.  The 
minimal  performance  requirements  of  the 
system  will  be  set  forth  in  the  approved 
Safety  Management  System,  or  similar 
document.  If  the  Contractor  fails  to  obtain 
approval  of  the  Safety  Management  System 
or  fails  to  achieve  the  minimum  performance 
requirements  of  the  system  during  the 
evaluation  period,  the  DOE  Operations/Field 
Office  Manager  or  designee,  at  his/her  sole 
discretion,  may  reduce  any  otherwise  earned 
fees,  fixed  fee,  profit  or  share  of  cost  savings 
for  the  evaluation  period  by  an  amount  up  to 
the  amount  earned. 

(b)  Mmimum  requirements  for  catastrophic 
event.  If,  in  the  performance  of  this  contract, 
there  is  a  catastrophic  event  (such  as  a 
fatality,  or  a  serious  workplace-related  injury 
or  illness  to  one  or  more  Federal,  contractor, 
or  subcontractor  employees  or  the  general 
public,  loss  of  control  over  classified  or 
special  nuclear  material,  or  significant 
damage  to  the  environment),  the  DOE 
Operations/Field  Office  Manager  or  designee 
may  reduce  any  otherwise  earned  fee  for  the 
evaluation  period  by  an  amount  up  to  the 
amount  earned.  In  determining  any 
diminution  of  fee,  fixed  fee,  profit,  or  share 
of  cost  savings  resulting  from  a  catastrophic 
event,  the  DOE  Operations/Field  Office 
Manager  or  designee  will  consider  whether 
willful  misconduct  and/or  negligence 
contributed  to  the  occurrence  and  will  take 
into  consideration  any  mitigating 
circumstances  presented  by  the  contractor  or 
other  sources. 

(End  of  Clause) 

Ahemate  I  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.1504-5(c),  for 
contracts  awarded  on  a  cost-plus-award-fee, 
incentive  fee  or  multiple  fee  basis,  add  the 
following  paragraphs  (c)  and  (d): 

(c)  Minimum  requirements  for  specified 
level  of  performance.  (1)  At  a  minimum  the 
Contractor  must  perform  the  following: 

(i)  the  requirements  with  specific 
incentives  at  the  level  of  performance  set 
forth  in  the  Statement  of  Work,  Work 
Authorization  Directive,  or  similar  document 
unless  an  otherwise  minimal  level  of 
performance  has  been  established  in  the 
specific  incentive; 

(ii)  all  of  the  performance  requirements 
directly  related  to  requirements  specifically 
incentivized  at  a  level  of  performance  such 
that  the  overall  performance  of  these  related 
requirements  is  at  an  acceptable  level;  and 

(iii)  all  other  requirements  at  a  level  of 
performance  such  that  the  total  performance 
of  the  contract  is  not  jeopardized. 

(2)  T'-ie  evaluation  of  the  Contractor's 
achievement  of  the  level  of  performance  shall 
be  unilaterally  determined  by  the  contracting 
officer.  To  the  extent  that  the  Contractor  fails 
to  achieve  the  minimum  performance  levels 
specified  in  the  Statement  of  Work,  Work 
Authorization  Directive,  or  similar 
document,  during  the  evaluation  period,  the 
DOE  Operations/Field  Office  Manager,  or 
designee,  may  reduce  any  otherwise  earned 
fee,  fixed  fee,  profit,  or  shared  net  savings  for 
the  evaluation  period.  Such  reduction  shall 
not  result  in  the  total  of  earned  fee.  fixed  fee. 
profit,  or  shared  net  savings  being  less  than 


25%  of  the  total  available  fee  amount.  Such 
25%  shall  include  base  fee,  if  any. 

(d)  Minimum  requirements  for  cost 
performance.  (1)  Requirements  incentivized 
by  other  than  cost  incentives  must  be 
performed  within  their  specified  cost 
constraint  and  must  not  adversely  impact  the 
costs  of  performing  unrelated  activities. 

(2)  The  performance  of  requirements  with 
a  specific  cost  incentive  must  not  adversely 
impact  the  costs  of  performing  unrelated 
requirements. 

(3)  The  Contractor's  performance  within 
the  stipulated  cost  performance  levels  for  the 
evaluation  period  shall  be  determined  by  the 
contracting  officer.  To  the  extent  the 
Contractor  fails  to  achieve  the  stipulated  cost 
performance  levels,  the  DOE  Operations/ 
Field  Office  Manager,  or  designee,  at  his/her 
sole  discretion,  may  reduce  in  whole  or  in 
part  any  otherwise  earned  fee,  fixed  fee, 
profit,  or  shared  net  savings  for  the 
evaluation  period.  Such  reduction  shall  not 
result  in  the  total  of  earned  fee,  fixed  fee, 
profit  or  shared  net  savings  being  less  than 
25%  of  the  total  available  fee  amount.  Such 
25%  shall  include  base  fee,  if  any. 

970.5215-4    Cost  reduction. 

As  prescribed  in  48  CFTi  970.1504- 
5(d),  insert  the  following  clause: 

Cost  Reduction  (Month  and  Year  TBE) 

(a)  General.  It  is  the  Department  of 
Energy's  (DOE's)  intent  to  have  its  facilities 
and  laboratories  operated  in  an  efficient  and 
effective  manner.  To  this  end,  the  Contractor    , 
shall  assess  its  operations  and  identify  areas 
where  cost  reductions  would  bring  cost 
efficiency  to  operations  without  adversely 
affecting  the  level  of  performance  required  by 
the  contract.  The  Contractor,  to  the  maximum 
extent  practical,  shall  identify-  areas  where 
cost  reductions  may  be  effected,  and  develop 
and  submit  Cost  Reduction  Proposals  (CRPs) 
to  the  contracting  officer.  If  accepted,  the 
Contractor  may  share  in  any  shared  net 
savings  from  accepted  CRPs  in  accordance 
with  paragraph  (g)  of  this  clause. 

(b)  Definitions.  Administrative  cost  is  the 
contractor  cost  of  developing  and 
administering  the  CRP. 

Design,  process,  or  method  change  is  a 
change  to  a  design,  process,  or  method  which 
has  established  cost,  technical  and  schedule 
baseline,  is  defined,  and  is  subject  to  a  formal 
control  procedure.  Such  a  change  must  be 
innovative,  initiated  by  the  contractor,  and 
applied  to  a  specific  project  or  program. 

Development  cost  is  the  Contractor  cost  of 
up-front  planning,  engineering,  prototyping, 
and  testing  of  a  design,  process,  or  method. 

DOE  cost  is  the  Government  cost  incurred 
implementing  and  validating  the  CRP. 

Implementation  cost  is  the  Contractor  cost 
of  tooling,  facilities,  documentation,  otc 
required  to  effect  a  design,  process,  or 
method  change  once  it  has  been  tested  and 
approved. 

Net  Sa\ings  means  a  reduction  in  the  total 
amount  (to  include  all  related  costs  and  fee) 
of  performing  the  effort  where  the  savings 
revert  to  DOE  control  and  may  be  available 
for  deobligation.  Such  savings  may  result 
from  a  specific  cost  reduction  effort  which  is 
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information  provided  by  the  CRP  must  be  a 
discussion  of  the  extent  the  proposed  cost 
reduction  effort  may: 

(1)  Pose  a  risk  to  the  health  and  safety  of 
workers,  the  community,  or  to  the 
environment; 

(2)  Result  in  a  waiver  or  deviation  from 
DOE  requirements,  such  as  DOE  Orders  and 
joint  oversight  agreements; 

(3)  Require  a  change  in  other  contractual 
agreements; 

(4)  Result  in  significant  organizational  and 
persormel  impacts; 

(5)  Create  a  negative  impact  on  the  cost, 
schedule,  or  scope  of  work  in  another  area; 

(6)  Pose  a  potential  negative  impact  on  the 
credibility  of  the  Contractor  or  the  DOE;  and 

(7)  Impact  successful  and  timely 
completion  of  any  of  the  work  in  the  cost, 
technical,  and  schedule  baseline. 

(e)  Acceptance  or  Rejection  of  CRPs. 
Acceptance  or  rejection  of  a  CRP  is  a 
unilateral  determination  made  by  the 
contracting  officer.  The  contracting  officer 
will  notify  the  Contractor  that  a  CRP  has  been 
accepted,  rejected,  or  deferred  within  [Insert 
Number)  days  of  receipt.  The  only  CRPs  that 
will  be  considered  for  acceptance  are  those 
which  the  Contractor  can  demonstrate,  at  a 
minimum,  will: 

(1)  Result  in  net  savings  (in  the  sharing 
period  if  a  design,  process,  or  method 
change); 

(2)  Not  reappear  as  costs  in  subsequent 
periods;  and 

(3)  Not  result  in  any  impairment  of 
essential  functions. 

(f)  The  failure  of  the  contracting  officer  to 
notify  the  Contractor  of  the  acceptance, 
rejection,  or  deferral  of  a  CRP  within  the 
specified  time  shall  not  be  construed  as 
approval. 

(g)  Adjustment  to  Original  Estimated  Cost 
and  Fee.  If  a  CRP  is  established  on  a  cost- 
plus-iricentive-fee,  fixed-price  incentive  or 
firm-fixed-price  basis,  the  originally 
estimated  cost  and  fee  for  the  total  effort  shall 
be  adjusted  to  remove  the  estimated  cost  and 
fee  amount  associated  with  the  CRP  effort. 

(h)  Sharing  Arrangement.  If  a  CRP  is 
accepted,  the  Contractor  may  share  in  the 
shared  net  savings.  For  a  CRP  negotiated  on 
a  cost-plus-incentive-fee  or  fixed-price 
incentive  basis,  with  the  specific  incentive 
arrangement  (negotiated  target  costs,  target 
fees,  share  lines,  ceilings,  profit,  etc.)  set 
forth  in  the  contractual  document 
authorizing  the  effort,  the  Contractor's  share 
shall  be  the  actual  fee  or  profit  resulting  from 
such  an  arrangement.  For  a  CRP  negotiated 
as  a  cost  savings  incentive  resulting  from  a 
design,  process,  or  method  change,  the 
Contractor's  share  shall  be  a  percentage,  not 
to  exceed  25%  of  the  shared  net  savings.  The 
specific  percentage  and  sharing  period  shall 
be  set  forth  in  the  contractual  document. 

(i)  Validation  of  Shared  Net  Savings.  The 
contracting  officer  shall  validate  actual 
shared  net  savings.  If  actual  shared  net 
savings  cannot  be  validated,  the  contractor 
will  not  be  entitled  to  a  share  of  the  net 
shared  savings. 

(j)  Relationship  to  Other  Incentives.  Only 
those  benefits  of  an  accepted  CRP  not 
rewardable  under  other  clauses  of  this 
contract  shall  be  rewarded  under  this  clause. 


(k)  Subcontracts.  The  Contractor  may 
include  a  clause  similar  to  this  clause  in  any 
subcontract.  In  calculating  any  estimated 
shared  net  savings  in  a  CRP  under  this 
contract,  the  Contractor's  administration, 
development,  and  implementation  costs  shall 
include  any  subcontractor's  allowable  costs, 
and  any  CRP  incentive  payments  to  a 
subcontractor  resulting  from  the  acceptance 
of  such  CRP.  The  Contractor  may  choose  any 
arrangement  for  subcontractor  CRP  incentive 
payments,  provided  that  the  payments  not 
reduce  the  DOE's  share  of  shared  net  savings. 
(End  of  Clause) 

970.521  &-5    Limitation  on  fee. 

As  prescribed  in  48  CFR  970.1504- 
5(e),  the  contracting  officer  shall  insert 
the  following  provision: 

Limitation  on  Fee  (Month  and  Year  TBE) 

(a)  For  the  purpose  of  this  solicitation,  fee 
amounts  shall  not  exceed  the  total  available 
fee  allowed  by  the  fee  policy  at  48  CFR 
970. 1504-1-1, or  as  specifically  stated 
elsewhere  in  the  solicitation. 

(b)  The  Government  reserves  the  unilateral 
right,  in  the  event  an  offeror's  proposal  is 
selected  for  award,  to  limit:  fixed  fee  to  not 
exceed  an  amount  established  pursuant  to  48 
CFR  970.1504-1-5;  and  total  available  fee  to 
not  exceed  an  amount  established  pursuant 
to  48  CFR  970.1504-1-9;  or  fixed  fee  or  total 
available  fee  to  an  amount  as  specifically 
stated  elsewhere  in  the  solicitation. 

(End  of  Clause) 

970.5222-1     Collective  t>argaining 
agreements — management  and  operating 
contracts. 

As  prescribed  in  48  CFR  970.2201-1- 
3,  insert  the  following  clause: 

Collective  Bargaining  Agreements — 
Management  and  Operating  Contracts  (Month 
and  Year  TBE) 

When  negotiating  collective  bargaining 
agreements  applicable  to  the  work  force 
under  this  contract,  the  Contractor  shall  use 
its  best  efforts  to  ensure  such  agreements 
contain  provisions  designed  to  assure 
continuity  of  services.  AH  such  agreements 
entered  into  during  the  contract  period  of 
performance  should  provide  that  grievances 
and  disputes  involving  the  interpretation  or 
application  of  the  agreement  will  be  settled 
without  resorting  to  strike,  lockout,  or  other 
interruption  of  normal  operations.  For  this 
purpose,  each  collective  bargaining- 
agreement  should  provide  an  effective 
grievance  procedure  with  arbitration  as  its 
final  step,  unless  the  parties  mutually  agree 
upon  some  other  method  of  assuring 
continuity  of  operations.  As  part  of  such 
agreements,  management  and  labor  should 
agree  to  cooperate  fully  with  the  Federal 
Mediation  and  Conciliation  Service.  The 
contractor  shall  include  the  substance  of  this 
clause  in  any  subcontracts  for  protective 
services  or  other  services  performed  on  the 
DOE-owned  site  which  will  affect  the 
continuity  of  operation  of  the  facility. 
(End  of  Clause) 
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970.5222-2    Overtime  management. 

As  prescribed  in  48  CFR  970.2201-2- 
2,  insert  the  following  clause: 

Overtime  Management  (Month  and  Year 
TBE) 

(a)  The  contractor  shall  maintain  adequate 
internal  controls  to  ensure  that  employee 
overtime  is  authorized  only  if  cost  effective 
and  necessary  to  ensure  performance  of  work 
under  this  contract. 

(b)  The  contractor  shall  notify  the 
contracting  officer  when  in  any  given  year  it 
is  likely  that  overtime  usage  as  a  percentage 
of  payroll  may  exceed  4%. 

(c)  The  contracting  officer  may  require  the 
submission,  for  approval,  of  a  formal  annual 
overtime  control  plan  whenever  contractor 
overtime  usage  as  a  percentage  of  payroll  has 
exceeded,  or  is  likely  to  exceed,  4%.  or  if  the 
contracting  officer  otherwise  deems  overtime 
expenditures  excessive.  The  plan  shall 
include,  at  a  minimum: 

(1)  An  overtime  premium  fund  (maximum 
dollar  amount): 

(2)  Specific  controls  for  casual  overtime  for 
non-exempt  employees: 

(3)  Specific  parameters  for  allowability  of 
exempt  overtime: 

(4)  An  evaluation  of  alternatives  to  the  use 
of  overtime:  and 

(5)  Submission  of  a  semi-annual  report  that 
includes  for  exempt  and  non-exempt 
employees: 

(i)  Total  cost  of  overtime: 

(ii)  Total  cost  of  straight  time: 

(iii)  Overtime  cost  as  a  percentage  of 

straight-time  cost: 
(iv)  Total  overtime  hours; 
(v)  Total  straight-time  hours:  and 
(vi)  Overtime  hours  as  a  percentage  of 

straight-time  hours. 

(End  of  Clause) 

970.5223-1     Integration  of  environment, 
safety,  and  health  into  work  planning  and 
execution. 

As  prescribed  in  48  CFR  970.2303- 
2(a),  insert  the  following  clause: 

Integration  of  Environment.  Safety,  and 
Health  Into  Work  Planning  and  Execution 
(Month  and  Year  TBE) 

(a)  For  the  purposes  of  this  clause. 

(1)  Safety  encompasses  environment,  safety 
and  health,  including  pollution  prevention 
and  waste  minimization:  and 

(2)  Employees  include  subcontractor 
employees. 

(b)  In  performing  work  under  this  contract, 
the  contractor  shall  perform  work  safely,  in 

a  manner  that  ensures  adequate  protection 
for  employees,  the  public,  and  the 
environment,  and  shall  be  accountable  for 
the  safe  performance  of  work.  The  contractor 
shall  exercise  a  degree  of  care  commensurate 
with  the  work  and  the  associated  hazards. 
The  contractor  shall  ensure  that  management 
of  environment,  safety  and  health  (ES&H) 
functions  and  activities  becomes  an  integral 
but  visible  part  of  the  contractor's  work 
planning  and  execution  processes.  The 
contractor  shall,  in  the  performance  of  work, 
ensure  that: 


(1)  Line  management  is  responsible  for  the 
protection  of  employees,  the  public,  and-the 
environment.  Line  management  includes 
those  contractor  and  subcontractor 
employees  managing  or  supervising 
employees  performing  work. 

(2)  Clear  and  unambiguous  lines  of 
authority  and  responsibility  for  ensuring 
(ES&H)  are  established  and  maintained  at  all 
organizational  levels. 

(3)  Personnel  possess  the  experience, 
knowledge,  skills,  and  abilities  that  are 
necessary  to  discharge  their  responsibilities. 

(4)  Resources  are  effectively  allocated  to 
address  ES&H,  programmatic,  and 
operational  considerations.  Protecting 
employees,  the  public,  and  the  environment 
is  a  priority  whenever  activities  are  planned 
and  performed. 

(5)  Before  work  is  performed,  the 
associated  hazards  are  evaluated  and  an 
agreed-upon  set  of  ES&H  standards  and 
requirements  are  established  which,  if 
properly  implemented,  provide  adequate 
assurance  that  employees,  the  public,  and  the 
environment  are  protecied  from  adverse 
consequences. 

(6)  Administrative  and  engineering 
controls  to  prevent  and  mitigate  hazards  are 
tailored  to  the  work  being  performed  and 
associated  hazards.  Emphasis  should  be  on 
designing  the  work  and/or  controls  to  reduce 
or  eliminate  the  hazards  and  to  prevent 
accidents  and  unplanned  releases  and 
exposures. 

(7)  The  conditions  and  requirements  to  be 
satisfied  for  operations  to  be  initiated  and 
conducted  are  established  and  agreed-upon 
by  DOE  and  the  contractor.  These  agreed- 
upon  conditions  and  requirements  are 
requirements  of  the  contract  and  binding 
upon  the  contractor.  The  extent  of 
documentation  and  level  of  authority  for 
agreement  shall  be  tailored  to  the  complexity 
and  hazards  associated  with  the  work  and 
shall  be  established  in  a  Safety  Management 
System. 

(c)  The  contractor  shall  manage  and 
perform  work  in  accordance  with  a 
documented  Safety  Management  System 
(Sy.stem)  that  fulfills  all  conditions  in 
paragraph  (b)  of  this  clause  at  a  minimum. 
Documentation  of  the  System  shall  describe 
how  the  contractor  will: 

(1)  Define  the  scope  of  work: 

(2)  Identify  and  analyze  hazards  associated 
with  the  work: 

(3)  Develop  and  implement  hazard 
controls; 

(4)  Perform  work  within  controls:  and 

(5)  Provide  feedback  on  adequacy  of 
controls  and  continue  to  improve  safety 
management. 

(d)  The  System  shall  describe  how  the 
contractor  will  establish,  document,  and 
implement  safety  performance  objectives, 
performance  measures,  and  commitments  in 
response  to  DOE  program  and  budget 
execution  guidance  while  maintaining  the 
integrity  of  the  System.  The  System  shall  also 
describe  how  the  contractor  will  measure 
system  effectiveness. 

(e)  The  contractor  shall  submit  to  the 
contracting  officer  documentation  of  its 
System  for  review  and  approval.  Dates  for 
submittal,  discussions,  and  revisions  to  the 


System  will  be  established  by  the  contracting 
officer.  Guidance  on  the  preparation,  content, 
review,  and  approval  of  the  System  will  be 
provided  by  the  contracting  officer.  On  an 
annual  basis,  the  contractor  shall  review  and 
update,  for  DOE  approval,  its  safety 
performance  objectives,  performance 
measures,  and  commitments  consistent  with 
and  in  response  to  DOE's  program  and 
budget  execution  guidance  and  direction. 
Resources  shall  be  identified  and  allocated  to 
meet  the  safety  objectives  and  performance 
commitments  as  well  as  maintain  the 
integrity  of  the  entire  System.  Accordingly, 
the  System  shall  be  integrated  with  the 
contractor's  business  processes  for  work 
planning,  budgeting,  authorization, 
execution,  and  change  control. 

(f)  The  contractor  shall  comply  with,  and 
assist  the  Department  of  Energy  in  complying 
with,  ES&H  requirements  of  all  applicable 
laws  and  regulations,  and  applicable 
directives  identified  in  the  clau.se  of  this 
contract  entitled  "Laws.  Regulations,  and 
DOE  Directives."  The  contractor  shall 
cooperate  with  Federal  and  non-Federal 
agencies  having  jurisdiction  over  ES&H 
matters  under  this  contract. 

(g)  The  contractor  shall  promptly  evaluate 
and  resolve  any  noncompliance  with 
applicable  ES&H  requirements  and  the 
System.  If  the  contractor  fails  to  provide 
resolution  or  if.  at  any  time,  the  contractor's 
acts  or  failure  to  act  causes  substantial  harm 
or  an  imminent  danger  to  the  environment  or 
health  and  safety  of  employees  or  the  public, 
the  contracting  officer  may  issue  an  order 
stopping  work  in  whole  or  in  part.  Any  stop 
work  order  issued  by  a  contracting  officer 
under  this  clause  (or  issued  by  the  contractor 
to  a  subcontractor  in  accordance  with 
paragraph  (i)  of  this  clause)  shall  be  without 
prejudice  to  any  other  legal  or  contractual 
rights  of  the  Government.  In  the  event  that 
the  contracting  officer  issues  a  stop  work 
order,  an  order  authorizing  the  resumption  of 
the  work  may  be  issued  at  the  discretion  of 
the  contracting  officer.  The  contractor  shall 
not  be  entitled  to  an  extension  of  time  or 
additional  fee  or  damages  by  reason  of.  or  in 
connection  with,  any  work  stoppage  ordered 
in  accordance  with  this  clause. 

(h)  Regardless  of  the  performer  of  the  work., 
the  contractor  is  responsible  for  compliance 
with  the  ES&H  requirements  applicable  to 
this  contract.  The  contractor  is  responsible 
for  flowing  down  the  ES&H  requirements 
applicable  to  this  contract  to  subcontracts  at 
any  tier  to  the  extent  necessary  to  ensure  the 
contractor's  compliance  with  the 
requirements. 

(i)  The  centractor  shall  include  a  clause 
substantially  the  same  as  this  clause  in 
subcontracts  involving  complex  or  hazardous 
work  on  site  at  a  DOE-owned  or  -leased 
facility.  Such  subcontracts  shall  provide  for 
the  right  to  .stop  work  under  the  conditions 
described  in  paragraph  (g)  of  this  clause. 
Depending  on  the  complexity  and  hazards 
associated  with  the  work,  the  contractor  may 
require  that  the  subcontractor  submit  a  Safety 
Management  System  for  the  contractor's 
review  and  approval. 
(End  of  Clause) 
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to  the  contracting  officer, 

ifter  notification  of  selection 

avjard  of  a  contract,  whichever 

to  this  solicitation,  its 

4ce  substance  abuse  program 


consistent  with  the  requirements  of  10  CFR 
part  707. 

(c)  Failure  of  the  offeror  to  agree  to  the 
condition  of  responsibility  set  forth  in 
paragraph  (b)  of  this  provision,  renders  the 
offeror  unqualified  and  ineligible  for  award. 

(End  of  Provision) 

970.5223-4    Workplace  substance  abuse 
programs  at  DOE  sites. 

As  prescribed  in  48  CFR  970.2305- 
4(b),  insert  the  following  clause: 

Workplace  Substance  Abuse  Programs  at 
DOE  Sites  (Month  and  Year  TBE) 

(a)  Program  Implementation.  The 
contractor  shall,  consistent  with  10  CFR  part 
707,  Workplace  Substance  Abuse  Programs  at 
DOE  Sites,  incorporated  herein  by  reference 
with  full  force  and  effect,  develop, 
implement,  and  maintain  a  workplace 
substance  abuse  program. 

(b)  Remedies.  In  addition  to  any  other 
remedies  available  to  the  Government,  the 
contractor's  failure  to  comply  with  the 
requirements  of  10  CFR  part  707  or  to 
perform  in  a  manner  consistent  with  its 
approved  program  may  render  the  contractor 
subject  to:  the  suspension  of  contract 
payments,  or,  where  applicable,  a  reduction 
in  award  fee;  termination  for  default;  and 
suspension  or  debarment. 

(c)  Subcontracts.  (1)  The  contractor  agrees 
to  notify  the  contracting  officer  reasonably  in 
advance  of,  but  not  later  than  30  days  prior 
to,  the  award  of  any  subcontract  the 
contractor  believes  may  be  subject  to  the 
requirements  of  10  CFR  part  707. 

(2)  The  DOE  prime  contractor  shall  require 
all  subcontracts  subject  to  the  provisions  of 
10  CFR  part  707  to  agree  to  develop  and 
implement  a  workplace  substance  abuse 
program  that  complies  with  the  requirements 
of  10  CFR  part  707.  Workplace  Substance 
Abuse  Programs  at  DOE  Sites,  as  a  condition 
for  award  of  the  subcontract.  The  DOE  prime 
contractor  shall  review  and  approve  each 
subcontractor's  program,  and  shall 
periodically  monitor  each  subcontractor's 
implementation  of  the  program  for 
effectiveness  and  compliance  with  10  CFR 
part  707. 

(3)  The  contractor  agrees  to  include,  and 
require  the  inclusion  of,  the  requirements  of 
this  clause  in  all  subcontracts,  at  any  tier, 
that  are  subject  to  the  provisions  of  10  CFR 
part  707. 

(End  of  clause) 

970.522fr-1     Diversity  Plan. 

As  prescribed  in  48  CFR  970.2671-2, 
insert  the  following  clause: 
Diversity  Plan  (Month  and  Year  TBE) 

The  Contractor  shall  submit  a  Diversity 
Plan  to  the  contracting  officer  for  approval 
within  90  days  after  the  effective  date  of  this 
contract.  The  contractor  shall  submit  an 
update  to  its  Plan  with  its  annual  fee 
proposal.  Guidance  for  preparation  of  a 

Diversity  Plan  is  provided  in  Appendix . 

The  Plan  shall  include  innovative  strategies 
for  increasing  opportunities  to  fully  use  the 
talents  and  capabilities  of  a  diverse  work 
force.  The  Plan  shall  address,  at  a  minimum, 
the  Contractor's  approach  for  promoting 


diversity  through  (1)  the  Contractor's  work 
force,  (2)  educational  outreach,  (3) 
community  involvement  and  outreach,  (4) 
subcontracting,  and  (5)  economic 
development  (including  technology  transfer). 
(End  of  Clause) 

970.5226-2    Workforce  restructuring  under 
section  3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993. 

As  prescribed  in  48  CFR  970.2672-3, 
insert  the  following  clause: 

Workforce  Restructuring  under  Section  3161 
of  the  National  Defense  Authorization  Act  for 
Fiscal  Year  1993  (Month  and  Year  TBE) 

(a)  Consistent  with  the  objectives  of 
Section  3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993,  42 
U.S.C.  7274h,  in  instances  where  the 
Department  of  Energy  has  determined  that  a 
change  in  workforce  at  a  Department  of 
Energy  Defense  Nuclear  Facility  is  necessary, 
the  contractor  agrees  to  (1)  comply  with  the 
Department  of  Energy  Workforce 
Restructuring  Plan  for  the  facility,  if 
applicable,  and  (2)  use  its  best  efforts  to 
accomplish  workforce  restructuring  or 
displacement  so  as  to  mitigate  social  and 
economic  impacts. 

(b)  The  requirements  of  this  clause  shall  be 
included  in  subcontracts  at  any  tier  (except 
subcontracts  for  commercial  items  pursuant 
to  41  U.S.C.  403)  expected  to  exceed 
$500,000. 

(End  of  Clause) 

970.5226-3    Community  Commitment 

As  prescribed  in  48  CFR  970.2673-2, 
insert  the  following  clause: 

Community  Commitment  (Month  and  Year 
TBE) 

It  is  the  policy  of  the  DOE  to  be  a 
constructive  partner  in  the  geographic  region 
in  which  DOE  conducts  its  business.  The 
basic  elements  of  this  policy  include:  (1) 
recognizing  the  diverse  interests  of  the  region 
and  its  stakeholders,  (2)  engaging  regional 
stakeholders  in  issues  and  concerns  of 
mutual  interest,  and  (3)  recognizing  that 
giving  back  to  the  community  is  a 
worthwhile  business  practice.  Accordingly, 
the  Contractor  agrees  that  its  business 
operations  and  performance  under  the 
Contract  will  be  consistent  with  the  intent  of 
the  policy  and  elements  set  forth  above. 
(End  of  Clause) 

970.5227-1     Rights  in  Data — Facilities. 

As  prescribed  in  48  CFR  970.2704- 
3(a),  insert  the  following  clause: 

Rights  in  Data — Facilities  (Month  and  Year 
TBE) 

(a)  Definitions.  (1)  Computer  data  bases,  as 
used  in  this  clause,  means  a  collection  of 
data  in  a  form  capable  of,  and  for  the  purpose 
of,  being  stored  in,  processed,  and  operated 
on  by  a  computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
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cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software.  The  term  "data"  does  not  include 
data  incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  privileged.  The 
Government's  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  subparagraph  (e) 
of  this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use, 
duplicate,  or  disclose  restricted  computer 
software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  paragraph  (f)  of  this  clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 
base. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(b)  Allocation  of  Rights.  (1)  The 
Government  shall  have: 

(i)  Ownership  of  all  technical  data  and 
computer  software  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  used  in  the 
performance  of  this  Contract,  except  as 
provided  herein  regarding  copyright,  limited 
rights  data,  or  restricted  computer  software, 
or  except  for  other  data  specifically  protected 
by  statute  for  a  period  of  time  or,  where, 
approved  by  EKDE,  appropriate  instances  of 
the  DOE  Work  for  Others  Program; 

(iii)  The  right  to  inspect  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  necessary 
facilities  to  allow  DOE  personnel  to  perform 
such  inspection; 

(iv)  The  right  to  have  all  technical  data  and 
computer  software  first  produced  or 


specifically  used  in  the  performance  of  this 
Contract  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  Contractor, 
either  as  the  contracting  officer  may  from 
time  to  time  direct  during  the  progress  of  the 
work  or  in  any  event  as  the  contracting 
officer  shall  direct  upon  completion  or 
termination  of  this  Contract.  The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  contracting  officer.  If  such  data  are 
limited  rights  data  or  restricted  computer 
software,  the  rights  of  the  Government  in 
such  data  shall  be  governed  solely  by  the 
provisions  of  paragraph  (e)  of  this  clause 
("Rights  in  Limited  Rights  Data")  or 
paragraph  (f)  of  this  clause  ("Rights  in 
Restricted  Computer  Software");  and 

(v)  The  right  to  remove,  cancel,  correct,  or 
ignore  any  markings  not  authorized  by  the 
terms  of  this  Contract  on  any  data  furnished 
hereunder  if,  in  response  to  a  wo-itten  inquiry 
by  DOE  concerning  the  propriety  of  the 
markings,  the  Contractor  fails  to  respond 
thereto  within  60  days  or  fails  to  substantiate 
the  propriety  of  the  markings.  In  either  case 
EKDE  will  notify  the  Contractor  of  the  action 
taken. 

(2)  The  Contractor  shall  have: 

(i)  The  right  to  withhold  limited  rights  data 
and  restricted  computer  software  unless 
otherwise  provided  in  accordance  with  the 
provisions  of  this  clause;  and 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  patent,  security  or  other  provisions 
of  this  Contract,  data  it  first  produces  in  the 
performance  of  this  Contract,  except  for  data 
in  DOE's  Uranium  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
vapor  laser  isotope  separation,  provided  the 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  private  use  of  such 
data. 

(3)  The  Contractor  agrees  that  for  limited 
rights  data  or  restricted  computer  software  or 
other  technical,  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by,  DOE 
or  a  third  party,  including  a  DOE  Contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  by  DOE,  the  Contractor  shall  treat 
such  data  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyrighted  Material.  (1)  The 
Contractor  shall  not,  without  prior  written 
authorization  of  the  Patent  Counsel,  assert 
copyright  in  any  technical  data  or  computer 
software  first  produced  in  the  performance  of 
this  contract.  To  the  extent  such 
authorization  is  granted,  the  Government 
reserves  for  itself  and  others  acting  on  its 
behalf,  a  nonexclusive,  paid-up,  irrevocable, 
world-wide  license  for  Governmental 
purposes  to  publish,  distribute,  translate, 
duplicate,  ejchibit,  and  perform  any  such  data 
copyrighted  by  the  Contractor. 

(2)  The  Contractor  agrees  not  to  include  in 
the  technical  data  or  computer  software 
delivered  under  the  contract  any  material 
copyrighted  by  the  Contractor  and  not  to 
knowingly  include  any  material  copyrighted 
by  others  without  first  granting  or  obtaining 


at  no  cost  a  license  therein  for  the  benefit  of 
the  Government  of  the  same  scope  as  set 
forth  in  paragraph  (c)(1)  of  this  clause.  If  the 
Contractor  believes  that  such  copyrighted 
material  for  which  the  license  cannot  be 
obtained  must  be  included  in  the  technical 
data  or  computer  software  to  be  delivered, 
rather  than  merely  incorporated  therein  by 
reference,  the  Contractor  shall  obtain  the 
written  authorization  of  the  contracting 
officer  to  include  such  material  in  the 
technical  data  or  computer  software  prior  to 
its  delivery. 

(d)  Subcontracting.  (1)  Unless  otherwise 
directed  by  the  contracting  officer,  the 
Contractor  agrees  to  use  in  subcontracts  in 
which  technical  data  or  computer  software  is 
expected  to  be  produced  or  in  subcontracts 
for  supplies  that  contain  a  requirement  for 
production  or  delivery  of  data  in  accordance 
with  the  policy  and  procedures  of  48  CFR 
Subpart  27.4  as  supplemented  by  48  CFR 
927.401  through  927.409,  the  clause  entitled, 
"Rights  in  Data-General  "  at  48  CFR  52.227- 
14  modified  in  accordance  with  927.409(a) 
and  including  Alternate  V.  Alternates  II 
through  IV  of  that  clause  may  be  included  as 
appropriate  with  the  prior  approval  of  DOE 
Patent  Counsel,  and  the  Contractor  shall  not 
acquire  rights  in  a  subcontractor's  limited 
rights  data  or  restricted  computer  software, 
except  through  the  use  of  Alternates  II  or  III, 
respectively,  without  the  prior  approval  of 
DOE  Patent  Counsel.  The  clause  at  48  CFR 
52.227-16,  Additional  Data  Requirements, 
shall  be  included  in  subcontracts  in 
accordance  with  DEAR  927.409(h).  The 
contractor  shall  use  instead  the  Rights  in 
Data-Facilities  clause  at  48  CFR  970.5227-1 
in  subcontracts,  including  subcontracts  for 
related  support  services,  involving  the  design 
or  operation  of  any  plants  or  facilities  or 
specially  designed  equipment  for  such  plants 
or  facilities  that  are  managed  or  operated 
under  its  contract  with  DOE. 

(2)  It  is  the  responsibility  of  the  Contractor 
to  obtain  from  its  subcontractors  technical 
data  and  computer  software  and  rights 
therein,  on  behalf  of  the  Government, 
necessary  to  fulfill  the  Contractor's 
obligations  to  the  Government  with  respect  to 
such  data.  In  the  event  of  refusal  by  a 
subcontractor  to  accept  a  clause  affording  the 
Government  such  rights,  the  Contractor  shall: 

(i)  Promptly  submit  written  notice  to  the 
contracting  officer  setting  forth  reasons  or  the 
subcontractor's  refusal  and  other  pertinent 
information  which  may  expedite  disposition 
of  the  matter,  and  (ii)  Not  proceed  with  the 
subcontract  without  the  written  authorization 
of  the  contracting  officer. 

(3)  Neither  the  Contractor  nor  higher-tier 
subcontractors  shall  use  their  power  to  award 
subcontracts  as  economic  leverage  to  acquire 
rights  in  a  subcontractor's  limited  rights  data 
or  restricted  computer  software  for  their 
private  use. 

(e)  Rights  in  Limited  Rights  Data.  Except  as 
may  be  otherwise  specified  in  this  Contract 
as  data  which  are  not  subject  to  this 
paragraph,  the  Contractor  agrees  to  and  does 
hereby  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up  license  by 
or  for  the  Government,  in  any  limited  rights 
data  of  the  Contractor  specifically  used  in  the 
performance  of  this  Contract,  provided. 
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Restricted  Rights  Notice — Long  Form 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Department  of 

Energy  Contract  No. .  It  may  not  be  used, 

reproduced,  or  disclosed  by  the  Government 
except  as  provided  in  paragraph  (b)  of  this 
notice. 

(b)  This  computer  software  may  be: 

(1)  Used  or  copied  for  use  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use,  in  a  backup  or 
replacement  computer  if  any  computer  for 
which  it  was  acquired  is  inoperative  or  is 
replaced; 

(3)  Reproduced  for  safekeeping  (archives) 
or  backiy)  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(5)  Disclosed  to  and  reproduced  for  use  by 
contractors  under  a  service  contract  (of  the 
type  defined  in  48  CFR  37.101)  in  accordance 
with  subparagraphs  (b)(l )  through  (4)  of  this 
Notice,  provided  the  Government  makes  such 
disclosure  or  reproduction  subject  to  these 
restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copyright,  it  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  set  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part. 

(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restricted 
computer  softwcire,  the  following  short-form 
Notice  may  be  used: 

Restricted  Rights  Notice — Short  Form 

Use,  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  DOE  Contract  No. with  (name 

of  Contractor ). 
(End  of  Notice) 

(3)  If  the  software  is  embedded,  or  if  it  is 
commercially  impractical  to  mark  it  with 
human  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr),  in  brackets  or  a  box, 
a  [R-mo/yr],  may  be  used.  This  will  be  read 
to  mean  restricted  computer  software,  subject 
to  the  rights  of  the  Government  as  described 
in  the  Long  Form  Notice,  in  effect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 
readable  material.  In  the  event  this  Contract 
contains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  then  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  computer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C.  401,  the  software  will  be  presumed  to 
be  published  copyrighted  computer  software 
licensed  to  the  Government  without 
disclosure  prohibitions  and  with  unlimited 
rights,  unless  the  Contractor  includes  the 
following  statement  with  such  copyright 


notice  "Unpublished-rights  reserved  under 
the  Copyright  Laws  of  the  United  States." 

(g)  Relationship  to  patents.  Nothing 
contained  in  this  clause  creates  or  is 
intended  to  imply  a  license  to  the 
Government  in  any  patent  or  is  intended  to 
be  construed  as  affecting  the  scope  of  any 
licenses  or  other  rights  otherwise  granted  to 
the  Government  under  any  patent. 
(End  of  Clause) 

Alternate  I  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.2704-3(a), 
where  access  to  Category  C-24  restricted 
data  is  contemplated  in  the  performance 
of  a  contract  the  contracting  officer  shall 
insert  the  phrase  "and  except  Restricted 
Data  in  category  C-24, 10  CFR  part  725, 
in  which  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  for  the 
use  of  its  inventions  and  discoveries, 
including  related  data  and  technology" 
after  "laser  isotope  separation"  and 
before  the  comma  in  paragraph  {b)(2){ii) 
of  the  clause  at  48  CFR  970.5227-1, 
Rights  in  Data — Facilities,  as 
appropriate. 
(End  of  Clause) 

970.5227-2    Rights  in  Data— Technology 
Transfer. 

As  prescribed  in  48  CFR  970.2704- 
3{b),  insert  the  following  clause: 

Rights  in  Data  Technology  Transfer  (Month 
and  Year  TBE) 

(a)  Definitions.  (1)  Computer  data  bases,  as 
used  in  this  clause,  means  a  collection  of 
data  in  a  form  capable  of,  and  for  the  purpose 
of,  being  stored  in,  processed,  and  operated 
on  by  a  computer.  The  term  does  not  include 
computer  softwsu^. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software.  The  term  "data"  does  not  include 
data  incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  privileged.  The 
Government's  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  paragraph  (g)  of 
this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
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trade  secret:  is  commercial  or  financial  and 
is  confidential  or  privileged:  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use, 
duplicate,  or  disclose  restricted  computer 
software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  subparagraph  (h)  of  this 
clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  coipputer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  comput..r  data 
base. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(b)  Allocation  of  Rights.  (1)  The 
Government  shall  have: 

(i)  Ownership  of  all  technical  data  and 
computer  software  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  usecl  in  the 
performance  of  this  Contract,  except  as 
provided  herein  regarding  copyright,  limited 
rights  data,  or  restricted  computer  software, 
and  except  for  data  subject  to  the 
withholding  provisions  for  protected 
Cooperative  Research  and  Development 
Agreement  (CRADA)  information  in 
accordance  with  Technology  Transfer  actions 
under  this  Contract,  or  other  data  specifically 
protected  by  statute  for  a  period  of  time  or. 
where,  approved  by  DOE,  appropriate 
instances  of  the  DOE  Work  for  Others 
Program: 

(iii)  The  right  to  inspect  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  necessary 
facilities  to  allow  DOE  personnel  to  perform 
such  inspection: 

(iv)  The  right  to  have  all  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  Contractor, 
either  as  the  contracting  officer  may  from 
time  to  time  direct  during  the  progress  of  the 
work  or  in  any  event  as  the  contracting 
officer  shall  direct  upon  completion  or 
termination  of  this  Contract.  The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  contracting  officer.  If  such  data  are 
limited  rights  data  or  restricted  computer 
software,  the  rights  of  the  Government  in 
such  data  shall  be  governed  solely  by  the 
provisions  of  paragraph  (g)  of  this  clause 
("Rights  in  Limited  Rights  Data")  or 
paragraph  (h)  of  this  clause  ("Rights  in 
Restricted  Computer  Software");  and  (v)  The 
right  to  remove,  cancel,  correct,  or  ignore  any 


markings  not  authorized  by  the  terms  of  this 
Contract  on  any  data  furnished  hereunder  if, 
in  response  to  a  written  inquiry  by  DOE 
concerning  the  propriety  of  the  markings,  the 
Contractor  fails  to  respond  thereto  within  60 
days  or  fails  to  substantiate  the  propriety  of 
the  markings.  In  either  case  DOE  will  notify 
the  Contractor  of  the  action  taken. 

(2)  The  Contractor  shall  have: 

(i)  The  right  to  withhold  limited  rights  data 
and  restricted  computer  software  unless 
otherwise  provided  in  provisions  of  this 
clause; 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  patent,  security  or  other  provisions 
of  this  Contract,  data  it  first  produces  in  the 
performance  of  this  Contract,  except  for  data 
in  DOE's  Uranium  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
vapor  laser  isotope  separation,  provided  the 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  ptivate  use  of  such 
data;  and 

(iii)  The  right  to  assert  copyright  subsisting 
in  scientific  and  technical  articles  as 
provided  in  paragraph  (d)  of  thie  clause  and 
the  right  to  request  permission  to  assert 
copyright  subsisting  in  works  other  than 
scientific  and  technical  articles  as  provided 
in  paragraph  (e)  of  this  clause. 

(3)  The  Contractor  agrees  that  for  limited 
rights  data  or  restricted  computer  software  or 
other  technical  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by  DOE 
or  a  third  party,  including  a  DOE  contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  by  DOE,  the  Contractor  shall  treat 
such  data  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyright  (General).  (1)  The  Contractor 
agrees  not  to  mark,  register,  or  otherwise 
assert  copyright  in  any  data  in  a  published 
or  unpublished  work,  other  than  as  set  forth 
in  paragraphs  (d)  and  (e)  of  this  clause. 

(2)  Except  for  material  to  which  the 
Contractor  has  obtained  the  right  to  assert 
copyright  in  accordance  with  either 
paragraph  (d)  or  (e)  of  this  clause,  the 
Contractor  agrees  not  to  include  in  the  data 
delivered  under  this  Contract  any  material 
cop\Tighted  by  the  Contractor  and  not  to 
knowingly  include  any  material  copyrighted 
by  others  without  first  granting  or  obtaining 
at  no  cost  a  license  therein  for  the  benefit  of 
the  Government  of  the  same  scope  as  set 
forth  in  paragraph  (d)  of  this  clause.  If  the 
Contractor  believes  that  such  copyrighted 
material  for  which  the  license  cannot  be 
obtained  must  be  included  in  the  data  to  be 
delivered,  rather  than  merely  incorporated 
therein  by  reference,  the  Contractor  shall 
obtain  the  written  authorization  of  the 
contracting  officer  to  include  such  material 
in  the  data  prior  to  its  deliven,-. 

(d)  Copyrighted  works  Iscientific  and 
technical  articles).  (1)  The  Contractor  shall 
have  the  right  to  assert,  without  prior 
approval  of  the  contracting  officer,  copyright 
subsisting  in  scientific  and  technical  articles 
composed  under  this  contract  or  based  on  or 
containing  data  first  produced  in  the 
performance  of  this  Contract,  and  published 
in  academic,  technical  or  professional 


journals,  symposia,  proceedings,  or  similar 
works.  When  assertion  of  copyright  is  made, 
the  Contractor  shall  affix  the  applicable 
copyright  notice  of  17  U.S.C.  401  or  402  and 
acknowledgment  of  Government  sponsorship 
(including  contract  number)  on  the  data 
when  such  data  are  delivered  to  the 
Government  as  well  as  when  the  data  are    ' 
published  or  deposited  for  registration  as  a 
published  work  in  the  U.S.  Copyright  Office. 
The  Contractor  grants  to  the  Government, 
and  others  acting  on  its  behalf,  a 
nonexclusive,  paid-up.  irrevocable,  world- 
wide license  in  such  copyrighted  data  to 
reproduce,  prepare  derivative  works, 
distribute  copies  to  the  public,  and  perform 
publicly  and  display  publicly,  by  or  on 
behalf  of  the  Government. 

(2)  The  contractor  shall  mark  each 
scientific  or  technical  article  first  produced 
or  composed  under  this  Contract  and 
submitted  for  journal  publication  or  similar 
means  of  dissemination  with  a  notice,  similar 
in  all  material  respects  to  the  following,  on 
the  front  reflecting  the  Government's  non- 
exclusive, paid-up.  irrevocable,  world-wide 
license  in  the  copyright. 

Notice:  This  manuscript  has  been  authored 
by  [insert  the  name  of  the  Contractor]  under 
Contract  No.  [insert  the  contract  number) 
with  the  U.S.  Department  of  Energy.  The 
United  States  Government  retains  and  the 
publisher,  by  accepting  the  article  for 
publication,  acknowledges  that  the  United 
States  Government  retains  a  non-exclusive, 
paid-up.  irrevocable,  world-wide  license  to 
publish  or  reproduce  the  published  form  of 
this  manuscript,  or  allow  others  to  do  so,  for 
United  States  Government  purposes. 

(End  of  Notice) 

(3)  The  title  to  the  copyright  of  the  original 
of  unclassified  graduate  theses  and  the 
original  of  related  unclassified  scientific 
papers  shall  vest  in  the  author  thereof, 
subject  to  the  right  of  DOE  to  retain 
duplicates  of  such  documents  and  to  use 
such  documents  for  any  purpose  whatsoever 
without  any  claim  on  the  part  of  the  author 
or  the  contractor  for  additional 
compensation. 

(e)  Copyrighted  vvor/cs  lather  than  scientific 
and  technical  articles  and  data  produced 
under  a  CHADA).  The  Contractor  may  obtain 
permission  to  assert  copyright  subsisting  in 
technical  data  and  computer  software  first 
produced  by  the  Contractor  in  performance 
of  this  Contract,  where  the  Contractor  can 
show  that  commercialization  xvould  be 
enhanced  by  such  copvTight  protection, 
subject  to  the  following: 

(1)  Contractor  Request  to  Assert  Copyright. 

(i)  For  data  other  than  scientific  and 
technical  articles  and  data  produced  under  a 
CRADA.  the  Contractor  shall  submit  in 
writing  to  Patent  Counsel  its  request  to  assert 
copvright  in  data  first  produced  in  the 
performance  of  this  Contract  pursuant  lo  this 
clause.  The  right  of  the  Contractor  to 
copyright  data  first  produced  under  a 
CRADA  is  as  described  in  the  individual 
CR.\DA.  Each  request  by  the  Contractor  mast 
include: 

(A)  The  identity  of  the  data  (including  any 
computer  program)  for  which  the  Contractor 
requests  permission  lo  assert  copwight.  as 
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effective  only  for  data  which  is  developed 
after  the  date  such  treaty  or  international 
agreement  is  added  to  this  Contract.  Also,  the 
Contractor  will  not  be  permitted  to  assert 
copyright  in  data  in  the  form  of  various 
technical  reports  generated  by  the  Contractor 
under  the  Contract  without  first  obtaining  the 
advanced  written  permission  of  the 
contracting  officer. 

(2)  DOE  Review  and  Response  to 
Contractor's  Request.  The  Patent  Counsel 
shall  use  its  best  efforts  to  respond  in  writing 
within  90  days  of  receipt  of  a  complete 
request  by  the  Contractor  to  assert  copyright 
in  technical  data  and  computer  software 
pursuant  to  this  clause.  Such  response  shall 
either  give  or  withhold  DOE's  permission  for 
the  Contractor  to  assert  copyright  or  advise 
the  Contractor  that  DOE  needs  additional 
time  to  respond,  and  the  reasons  therefor. 

(3)  Permission  for  Contractor  to  Assert 
Copyright. 

(i)  For  computer  software,  the  Contractor 
shall  furnish  to  the  DOE  designated, 
centralized  software  distribution  and  control 
point,  the  Energy  Science  and  Technology 
Software  Center,  at  the  time  permission  to 
assert  copyright  is  given  under  paragraph 
(e)(2)  of  this  clause;  (A)  an  abstract  describing 
the  software  suitable  for  publication,  (B)  the 
source  code  for  each  software  program,  and 
(C)  the  object  code  and  at  least  the  minimum 
support  documentation  needed  by  a 
technically  competent  user  to  understand 
and  use  the  software.  The  Patent  Counsel,  for 
good  cause  shown  by  the  Contractor,  may 
allow  the  minimum  support  documentation 
to  be  delivered  within  60  days  after 
permission  to  assert  copyright  is  given  or  at 
such  time  the  minimum  support 
documentation  becomes  available.  The 
Contra(;tor  acknowledges  that  the  DOE 
designated  software  distribution  and  control 
point  may  provide  a  technical  description  of 
the  software  in  an  announcement  identif\'ing 
its  availability  from  the  copyright  holder. 

(ii)  Unless  otherwise  directed  by  the 
contracting  officer,  for  data  other  than 
computer  software  to  which  the  Contractor 
has  received  permission  to  assert  copyright 
under  paragraph  (e)(2)  of  this  clause  above, 
the  Contractor  shall  within  sixty  (60)  days  of 
obtaining  such  permission  furnish  to  DOE's 
Office  of  Scientific  and  Technical 
Information  (OSTI)  a  copy  of  such  data  as 
well  as  an  abstract  of  the  data  suitable  for 
dissemination  purposes.  The  Contractor 
acknowledges  that  OSTI  may  provide  an 
abstract  of  the  data  in  an  announcement  to 
DOE,  its  contractors  and  to  the  public 
identifying  its  availability  from  the  copyright 
holder. 

(iii)  For  a  five  year  period  or  such  other 
specified  period  as  specifically  approved  by 
Patent  Counsel  beginning  on  the  date  the 
Contractor  is  given  permission  to  assert 
copyright  in  data,  the  Contractor  grants  to  the 
Government,  and  others  acting  on  its  behalf, 
a  paid-up,  nonexclusive,  irrevocable 
worldwide  license  in  such  copyrighted  data 
to  reproduce,  prepare  derivative  works  and 
perform  publicly  and  display  publicly,  by  or 
on  behalf  of  the  Government.  Upon  request, 
the  initial  period  may  be  extended  after  DOE 
approval.  The  DOE  approval  will  be  based  on 
the  standard  that  the  work  is  still 


commercially  available  and  the  market 
demand  is  being  met. 

(iv)  After  the  period  approved  by  Patent 
Counsel  for  application  of  the  limited 
Government  license  described  in  paragraph 
(e)(3)(iii)  of  this  clause,  or  if,  prior  to  the  end 
of  such  period(s),  the  Contractor  abandons 
commercialization  activities  pertaining  to  the 
data  to  which  the  Contractor  has  been  given 
permission  to  assert  copyright,  the  Contractor 
grants  to  the  Government,  and  others  acting 
on  its  behalf,  a  paid-up,  nonexclusive, 
irrevocable  worldwide  license  in  such 
copyrighted  data  to  reproduce,  dietribute 
copies  to  the  public,  prepare  derivative 
works,  perform  publicly  and  display 
publicly,  and  to  permit  others  to  do  so. 

(v)  Whenever  the  Contractor  asserts 
copyright  in  data  pursuant  to  this  paragraph 
(e),  the  Contractor  shall  affix  the  applicable 
copyright  notice  of  17  U.S.C.  401  or  402  on 
the  copyrighted  data  and  also  an 
acknowledgment  of  the  Government 
sponsorship  and  license  rights  of  paragraphs 
(e)(3)  (iii)  and  (iv)  of  this  clause.  Such  action 
shall  be  taken  when  the  data  are  delivered  to 
the  Government,  published,  licensed  or 
deposited  for  registration  as  a  published 
work  in  the  U.S.  Copyright  Office.  The 
acknowledgment  of  Government  sponsorship 
and  license  rights  shall  be  as  follows;  Notice; 
These  data  were  produced  by  (insert  name  of 

Contractor)  under  Contract  No. with  the 

Department  of  Energy.  For  (period  approved 
by  DOE  Patent  Counsel)  from  (date 
permission  to  assert  copyright  was  obtained), 
the  Government  is  granted  for  itself  and 
others  acting  on  its  behalf  a  nonexclusive, 
paid-up,  irrevocable  worldwide  license  in 
this  data  to  reproduce,  prepare  derivative 
works,  and  perform  publicly  and  display 
publicly,  by  or  on  behalf  of  the  Government. 
There  is  provision  for  the  possible  extension 
of  the  term  of  this  license.  Subsequent  to  that 
period  or  any  extension  granted,  the 
Government  is  granted  for  itself  and  others 
acting  on  its  behalf  a  nonexclusive,  paid-up, 
irrevocable  worldwide  license  in  this  data  to 
reproduce,  prepare  derivative  works, 
distribute  copies  to  the  public,  perform 
publicly  and  display  publicly,  and  to  permit 
others  to  do  so.  The  specific  term  of  the 
license  can  be  identified  by  inquiry  made  to 
Contractor  or  DOE.  Neither  the  United  States 
nor  the  United  States  Department  of  Energy, 
nor  any  of  their  employees,  makes  any 
warranty,  express  or  implied,  or  assumes  any 
legal  liability  or  responsibility  for  the 
accuracy,  completeness,  or  usefulness  of  any 
data  ,  apparatus,  product,  or  process 
disclo.sed,  or  represents  that  its  use  would 
not  infringe  privately  owned  rights. 
(End  of  Notice) 

(vi)  With  respect  to  any  data  to  which  the 
Contractor  has  received  permission  to  assert 
copyright,  the  DOE  has  the  right,  during  the 
five  (5)  year  or  specified  longer  period 
approved  by  Patent  Counsel  as  provided  for 
in  paragraph  (e)  of  this  clause,  to  request  the 
Contractor  to  grant  a  nonexclusive,  partially 
exclusive  or  exclusive  license  in  any  field  of 
use  to  a  responsible  applicant(s)  upon  terms 
that  are  reasonable  under  the  circumstances, 
and  if  the  Contractor  refuses  such  request,  to 
grant  such  license  itself,  if  the  DOE 
determines  that  the  Contractor  has  not  made 
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a  satisfactory  demonstration  that  either  it  or 
its  licensee(s)  is  actively  pursuing 
commercialization  of  the  data  as  set  forth  in 
subparagraph  (e)(1)(A)  of  this  clause.  Before 
licensing  under  this  subparagraph  (vi),  DOE 
shall  furnish  the  Contractor  a  written  request 
for  the  Contractor  to  grant  the  stated  license, 
and  the  Contractor  shall  be  allowed  thirty 
(30)  days  (or  such  longer  period  as  may  be 
authorized  by  the  contracting  officer  for  good 
cause  shown  in  writing  by  the  Contractor) 
after  such  notice  to  show  cause  why  the 
license  should  not  be  granted.  The  Contractor 
shall  have  the  right  to  appeal  the  decision  of 
the  DOE  to  grant  the  stated  license  to  the 
Invention  Licensing  Appeal  Board  as  set 
forth  in  10  CFR  781.65— "Appeals." 

(vii)  No  costs  shall  be  allowable  for 
maintenance  of  copyrighted  data,  primarily 
for  the  benefit  of  the  Contractor  and/or  a 
licensee  which  exceeds  DOE  Program  needs, 
except  as  expressly  provided  in  writing  by 
the  contracting  officer.  The  Contractor  may 
use  its  net  royalty  income  to  effect  such 
maintenance  costs. 

(viii)  At  any  time  the  Contractor  abandons 
commercialization  activities  for  data  for 
which  the  Contractor  has  received 
permission  to  assert  copyright  in  accordance 
with  this  clause,  it  shall  advise  OSTI  and 
Patent  Counsel  and  upon  request  assign  the 
copyright  to  the  Government  so  that  the 
Government  can  distribute  the  data  to  the 
public. 

(4)  The  following  notice  may  be  placed  on 
computer  software  prior  to  any  publication 
and  prior  to  the  Contractor's  obtaining 
permission  from  the  Department  of  Energy  to 
assert  copyright  in  the  computer  software 
pursuant  to  paragraph  (c)(3)  of  this  section. 

Notice:  This  computer  software  was 
prepared  by  [insert  the  Contractor's  name- 
and  the  individual  author],  hereinafter  the 
Contractor,  under  Contract  [insert  the 
Contract  Number]  with  the  Department  of 
Energy  (DOE).  All  rights  in  the  computer 
software  are  reserved  by  DOE  on  behalf  of  the 
United  States  Government  and  the  Contractor 
as  provided  in  the  Contract.  You  are 
authorized  to  use  this  computer  software  for 
Governmental  purposes  but  it  is  not  to  be 
released  or  distributed  to  the  public. 
NEITHER  THE  GOVERNMENT  NOR  THE 
CONTRACTOR  MAKES  ANY  WARRANTY, 
EXPRESS  OR  IMPLIED.  OR  ASSUMES  ANY 
LIABIUTY  FOR  THE  USE  OF  THIS 
SOFTWARE.  This  notice  including  this 
sentence  must  appear  on  cuiy  copies  of  this 
computer  software. 

(End  of  Notice) 

(5)  a  similar  notice  can  be  used  for  data, 
other  than  computer  software,  upon  approval 
of  DOE  Patent  Counsel. 

(f)  Subcontracting.  (1)  Unless  otherwise 
directed  by  the  contracting  officer,  the 
Contractor  agrees  to  use  in  subcontracts  in 
which  technical  data  or  computer  software  is 
expected  to  be  produced  or  in  subcontracts 
for  supplies  that  contain  a  requirement  for 
production  or  delivery  of  data  in  accordance 
with  the  policy  and  procedures  of  48  CFR 
Subpart  27.4  as  supplemented  by  48  CFR 
927.401  through  927.409,  the  clause  entitled, 
'Rights  in  Data-General"  at  48  CFR  52.227- 
14  modified  in  accordance  with  927.409(a) 
and  including  Alternate  V.  Alternates  II 


through  IV  of  that  clause  may  be  included  as 
appropriate  with  the  prior  approval  of  DOE 
Patent  Counsel,  and  the  Contractor  shall  not 
acquire  rights  in  a  subcontractor's  limited 
rights  data  or  restricted  computer  software, 
except  through  the  use  of  Alternates  II  or  III, 
respectively,  without  the  prior  approval  of 
DOE  Patent  Counsel.  The  clause  at  48  CFR 
52.227-16,  Additional  Data  Requirements, 
shall  be  included  in  subcontracts  in 
accordance  with  48  CFR  927.409(h)  The 
Contractor  shall  use  instead  the  Rights  in 
Data-Facilities  clause  at  48  CFR  970.5227-1 
in  subcontracts,  including  subcontracts  for 
related  support  services,  involving  the  design 
or  operation  of  any  plants  or  facilities  or 
specially  designed  equipment  for  such  plants 
or  facilities  that  are  managed  or  operated 
under  its  contract  with  DOE. 

(2)  It  is  the  responsibility  of  the  Contractor 
to  obtain  from  its  subcontractors  technical 
data  and  computer  software  and  rights 
therein,  on  behalf  of  the  Government, 
necessary  to  fulfill  the  Contractor's 
obligations  to  the  Government  with  respect  to 
such  data.  In  the  event  of  refusal  by  a 
subcontractor  to  accept  a  clause  affording  the 
Government  such  rights,  the  Contractor  shall: 

(i)  Promptly  submit  written  notice  to  the 
contracting  officer  setting  forth  reasons  or  the 
subcontractor's  refusal  and  other  pertinent 
information  which  may  expedite  disposition 
of  the  matter,  and 

(ii)  Not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
contracting  officer. 

(3)  Neither  the  Contractor  nor  higher-tier 
subconfractors  shall  use  tbeir  power  to  award 
subcontracts  as  economic  leverage  to  acquire 
rights  in  a  subcontractor's  limited  rights  data 
and  restricted  computer  software  for  their 
private  use. 

(g)  Rights  in  Limited  Rights  Data.  Except  as 
may  be  otherwise  speci^ed  in  this  Contract 
as  data  which  are  not  subject  to  this 
paragraph,  the  Contractor  agrees  to  and  does 
hereby  grant  to  the  Government  an 
irrevocable  nonexclusive,  paid-up  license  by 
or  for  the  Government,  in  any  limited  rights 
data  of  the  Contractor  specifically  used  in  the 
performance  of  this  Contract,  provided, 
however,  that  to  the  extent  that  any  limited 
rights  data  when  furnished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  time  of  initial  delivery  to  the  Government 
or  a  representative  of  the  Government,  such 
data  shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Limited  Rights  Notice"  set  forth  below.  All 
such  limited  rights  data  shall  be  marked  with 
the  following  "Limited  Rights  Notice:" 

Limited  Rights  Notice 

These  data  contain  "limited  rights  data," 

furnished  under  Contract  No. with  the 

United  States  Department  of  Energy  which 
may  be  duplicated  and  used  by  the 
Government  with  the  express  Hmitations  that 
the  "limited  rights  data"  may  not  be 
disclosed  outside  the  Government  or  be  used 
for  purposes  of  manufacture  without  prior 
permission  of  the  Contractor,  except  that 
further  disclosure  or  use  may  be  made  solely 
for  the  following  purposes: 

(a)  Use  (except  for  manufacture)  by  support 
services  contractors  within  the  scope  of  their 
contracts; 


(b)  This  "limited  rights  data"  may  be 
disclosed  for  evaluation  purposes  under  the 
restriction  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  further 
disclosed; 

(c)  This  "limited  rights  data"  may  be 
disclosed  to  other  contractors  participating  in 
the  Government's  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  connection  with 
the  work  performed  under  their  contracts  and 
under  the  restriction  that  the  "limited  rights 
data"  be  retained  in  confidence  and  not  be 
further  disclosed; 

(d)  This  "limited  rights  data"  may  be  used 
by  the  Government  or  others  on  its  behalf  for 
emergency  repair  or  overhaul  work  under  the 
restriction  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  further 
disclosed:  and  t 

(e)  Release  to  a  foreign  government,  or 
instrumentality  thereof,  as  the  interests  of  the 
United  States  Government  may  require,  for 
information  or  evaluation,  or  for  emergency 
repair  or  overhaul  work  by  such  government. 

This  Notice  shall  be  marked  on  any 
reproduction  of  this  data  in  whole  or  in  part. 
(End  of  Notice) 

(h)  Rights  in  Restricted  Computer  Software. 
(1)  Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up,  license 
by  or  for  the  Government,  in  any  restricted 
computer  software  of  the  Contractor 
specifically  used  in  the  performance  of  this 
Contract;  provided,  however,  that  to  the 
extent  that  any  restricted  computer  software 
when  furnished  or  delivered  is  specifically 
identified  by  the  Contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a 
representative  of  the  Government,  such  data 
shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Restricted  Rights  Notice"  set  forth  below. 
All  such  restricted  computer  software  shall 
be  marked  with  the  following  "Restricted 
Rights  Notice:" 

Restricted  Rights  Notice — Long  Form 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Department  of 

Energy  Contract  No. .  It  may  not  be  used, 

reproduced,  or  disclosed  by  the  Government 
except  as  provided  in  paragraph  (b)  of  this 
notice. 

(b)  This  computer  software  may  be: 

(1)  Used  or  copied  for  use  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use.  in  a  backup  or 
replacement  computer  if  any  computer  for 
which  it  was  acquired  is  inoperative  or  is 
replaced: 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(5)  Disclosed  to  and  reproduced  for  use  by 
contractors  under  a  service  contract  (of  the 
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970.5227-3    Technology  Transfer  Mission. 

As  prescribed  in  48  CFR  970.2770- 
4(a),  insert  the  following  clause: 
Technology  Transfer  Mission  (Month  and 
Year  TBE)'  ' 

This  clause  has  as  its  purpose 
implementation  of  the  National 
Competitiveness  Technology  Transfer  Act  of 
1989  (Sections  3131.  3132,  3133,  and  3157  of 
Pub.  L.  101-189  and  as  amended  by  Pub.  L. 
103-160,  Sections  3134  and  3160).  The 
Contractor  shall  conduct  technology  transfer 
activities  with  a  purpose  of  providing  benefit 
from  Federal  research  to  U.S.  industrial 
competitivjness. 

(a)  Authority.  (1)  In  order  to  ensure  the  full 
use  of  the  results  of  research  and 
development  efforts  of,  and  the  capabilities 
of,  the  Laboratory,  technology  transfer, 
including  Cooperative  Research  and 
Development  Agreements  (CRADAs),  is 
established  as  a  mission  of  the  Laboratory 
consistent  with  the  policy,  principles  and 
purposes  of  Sections  11(a)(1)  and  12(g)  of  the 
Stevenson-Wydler  Technology  Innovation 
Act  of  1980,  as  amended  (15  U.S.C.  3710a): 
Section  3132(b)  of  Pub.  L.  101-189,  Sections 
3134  and  3160  of  Pub.  Law  103-160,  and  of 
Chapter  38  of  the  Patent  Laws  (35  U.S.C.  200 
et  seq.y.  Section  152  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C.  2182); 
Section  9  of  the  Federal  Nonnuclear  Energy 
Research  and  Development  Act  of  1974  (42 
U.S.C.  5908):  and  Executive  Order  12591  of 
April  10, 1987. 

(2)  In  pursuing  the  technology  transfer 
mission,  the  Contractor  is  authorized  to 
conduct  activities  including  but  not  limited 
to:  identifying  and  protecting  Intellectual 
Property  made,  created  or  acquired  at  or  by 
the  Laboratory;  negotiating  licensing 
agreements  and  assignments  for  Intellectual 
Property  made,  created  or  acquired  at  or  by 
the  Laboratory  that  the  Contractor  controls  or 
owns;  bailments;  negotiating  all  aspects  of 
and  entering  into  CRADAs:  providing 
technical  consulting  and  personnel 
exchanges;  conducting  science  education 
activities  and  reimbursable  Work  for  Others 
(WFO);  providing  information  exchanges; 
and  making  available  laboratory  or  weapon 
production  user  facilities.  It  is  fully  expected 
that  the  Contractor  shall  use  all  of  the 
mechanisms  available  to  it  to  accomplish  this 
technology  transfer  mission,  including,  but 
'not  limited  to.  CRADAs.  user  facilities,  WFO. 
science  education  activities,  consulting, 
personnel,  assignments,  and  licensing  in 
accordance  with  this  clause. 

(b)  Definitions  (1)  Contractor's  Laboratory 
Director  means  the  individual  who  has 
super\'ision  over  all  or  substantially  all  of  the 
Contractor's  operations  at  the  Laboratory. 

(2)  Intellectual  Property  means  patents, 
trademarks,  copyrights,  mask  works, 
protected  CR.'\DA  information,  and  other 
forms  of  comparable  property  rights 
protected  by  Federal  Law  and  other  foreign 
counterparts. 

(3)  Cooperative  Research  and  Development 
Agreement  ICRADA)  means  any  agreement 
entered  into  between  the  Contractor  as 
operator  of  the  Laboratory,  and  one  or  more 
parties  including  at  least  one  non-Federal 
party  under  which  the  Government,  through 


its  laboratory,  provides  personnel,  services, 
facilities,  equipment,  intellectual  property,  or 
other  resources  with  or  without 
reimbursement  (but  not  funds  to  non-Federal 
parties)  and  the  non-Federal  parties  provide 
funds,  personnel,  services,  facilities, 
equipment,  intellectual  property,  or  other 
resources  toward  the  conduct  of  specified 
research  or  development  efforts  which  are 
consistent  with  the  missions  of  the 
Laboratory;  except  that  such  term  does  not 
include  a  procurement  contract,  grant,  or 
cooperative  agreement  as  those  terms  are 
used  in  sections  6303,  6304,  and  6305  of 
Title  31  of  the  United  States  Code. 

(4)  Joint  Work  Statement  [fWS]  means  a 
proposal  for  a  CRADA  prepared  by  the 
Contractor,  signed  by  the  Contractor's 
Laboratory  Director  or  designee  which 
describes  the  following: 

(i)  Purpose; 

(ii)  Scope  of  Work  which  delineates  the 
rights  and  responsibilities  of  the 
Government,  the  Contractor  and  Third 
Parties,  one  of  which  must  be  a  non-Federal 
party; 

(iii)  Schedule  for  the  work;  and 

(iv)  Cost  and  resource  contributions  of  the 
parties  associated  with  the  work  and  the 
schedule. 

(5)  Assignment  means  any  agreement  by 
which  the  Contractor  transfers  ownership  of 
Laboratory  Intellectual  Property,  subject  to 
the  Government's  retained  rights. 

(6)  Laboratory  Biological  Materials  means 
biological  materials  capable  of  replication  or 
reproduction,  such  as  plasmids, 
deoxyribonucleic  acid  molecules,  ribonucleic 
acid  molecules,  living  organisms  of  any  sort 
and  their  progeny,  including  viruses, 
prokarvote  and  eukaryote  cell  lines, 
transgenic  plants  and  animals,  and  any 
derivatives  or  modifications  thereof  or 
products  produced  through  their  use  or 
associated  biological  products,  made  under 
this  contract  by  Laboratory  employees  or 
through  the  use  of  Laboratory  research 
facilities. 

(7)  Laboratory  Tangible  Research  Product 
means  tangible  material  results  of  research 
which 

(i)  Are  provided  to  permit  replication, 
reproduction,  evaluation  or  confirmation  of 
the  research  effort,  or  to  evaluate  its  potential 
commercial  utility; 

(ii)  Are  not  materials  generally 
commercially  available;  and 

(iii)  Were  made  under  this  contract  by 
Laboratory  employees  or  through  the  use  of 
Laboratory  research  facilities. 

(8)  Bailment  means  any  agreement  in 
which  the  Contractor  permits  the  commercial 
or  non-commercial  transfer  of  custody,  access 
or  use  of  Laboratory  Biological  Materials  or 
Laboratory  Tangible  Research  Product  for  a 
specified  purpose  of  technology  transfer  or 
research  and  development,  including  without 
limitation  evaluation,  and  without 
transferring  ownership  to  the  bailee. 

(c)  Allowable  Costs.  (1)  The  Contractor 
shall  establish  and  carry  out  its  technology 
transfer  efforts  through  appropriate 
organizational  elements  consistent  with  the 
requirements  for  an  Office  of  Research  and 
Technology  Applications  (ORTA)  pursuant  to 
paragraphs  (b)  and  (c)  of  Section  11  of  the 


Federal  Register /Vol.  65,  No.  49 /Monday,  March  13,  2000  /  Proposed  Rules 


13495 


Stevenson-Wvdier  Technology  Innovation 
Act  of  1980.  as  amended  (15  U.S.C.  3710). 
The  costs  associated  with  the  conduct  of 
technology  transfer  through  the  ORTA 
including  activities  associated  with 
obtaining,  maintaining,  licensing,  and 
assigning  hitellectual  Property  rights, 
increasing  the  potential  for  the  transfer  of 
technology,  and  the  widespread  notice  of 
technology  transfer  opportunities,  shall  be 
deemed  allowable  provided  that  such  costs 
meet  the  other  requirements  of  the  allowable 
costs  provisions  of  this  Contract.  In  addition 
to  any  separately  designated  funds,  these 
costs  in  any  fiscal  year  shall  not  exceed  an 
amount  equal  to  0.5  percent  of  the  operating 
funds  included  in  the  Federal  research  and 
development  budget  (including  Work  For 
Others)  of  the  Laboratory'  for  that  fiscal  year 
without  written  approval  of  the  contracting 
officer. 

(2)  The  Contractors  participation  in 
litigation  to  enforce  or  defend  Intellectual 
Property  claims  incurred  in  its  technology 
transfer  efforts  shall  be  as  provided  in  the 
clause  entitled  "Insurance — Litigation  and 
Claims"  of  this  contract. 

(d)  Conflicts  of  Interest — Technology 
Transfer.  The  Contractor  shall  have 
implementing  procedures  that  seek  to  avoid 
employee  and  organizational  conflicts  of 
interest,  or  the  appearance  of  conflicts  of 
interest,  in  the  conduct  of  its  technology 
transfer  activities.  These  procedures  shall 
apply  to  other  persons  participating  in 
Laboratory  research  or  related  technology 
transfer  activities.  Such  implementing 
procedures  shall  be  provided  to  the 
contracting  officer  for  review  and  approval 
within  sixty  (60)  days  after  execution  of  this 
contract.  The  contracting  officer  shall  have 
thirty  (30)  days  thereafter  to  approve  or 
require  specific  changes  to  such  procedures. 
Such  implementing  procedures  shall  include 
procedures  to: 

(1)  Inform  employees  of  and  require 
conformance  with  standards  of  conduct  and 
integrity  in  connection  with  the  CRADA 
activity  in  accordance  with  the  provisions  of 
paragraph  (n)(5)  of  this  clause; 

(2)  Review  and  approve  employee 
activities  so  as  to  avoid  conflicts  of  interest 
arising  from  commercial  utilization  activities 
relating  to  Contractor-developed  Intellectual 
Property; 

(3)  Conduct  work  performed  using 
royalties  so  as  to  avoid  interference  with  or  . 
adverse  effects  on  ongoing  DOE  projects  and 
programs; 

(4)  Conduct  activities  relating  to 
commercial  utilization  of  Contractor- 
developed  Intellectual  Property  so  as  to  avoid 
interference  with  or  adverse  effects  on  user 
facility  or  WFO  activities  of  the  Contractor; 

(5)  Conduct  DOE-funded  projects  and 
programs  so  as  to  avoid  the  appearance  of 
conflicts  of  interest  or  actual  conflicts  of 
interest  with  non-Government  funded  work; 

(6)  Notify  the  contracting  officer  with 
respect  to  any  new  work  to  be  performed  or 
proposed  to  be  performed  under  the  Contract 
for  DOE  or  other  Federal  agencies  where  the 
new  work  or  proposal  involves  Intellectual 
Property  in  which  the  Contractor  has 
obtained  or  intends  to  request  or  elect  title; 

(7)  Except  as  provided  el.sevvhere  in  this 
Contract,  obtain  the  approval  of  the 


contracting  officer  for  any  licensing  of  or 
assignment  of  title  to  Intellectual  Property 
rights  by  the  Contractor  to  any  business  or 
corporate  affiliate  of  the  Contractor; 

(8)  Obtain  the  approval  of  the  contracting 
officer  prior  to  any  assignment,  exclusive 
licensing,  or  option  for  exclusive  licensing,  of 
Intellectual  Property  to  any  individual  who 
has  been  a  Laboratory  employee  within  the 
previous  two  years  or  to  the  company  in 
which  the  individual  is  a  principal;  and 

(9)  Notify  non-Federal  sponsors  of  WFO 
activities,  or  non-Federal  users  of  user 
facilities,  of  any  relevant  Intellectual 
Property  interest  of  the  Contractor  prior  to 
execution  of  WFOs  or  user  agreements. 

(10)  Notify  DOE  prior  to  evaluating  a 
proposal  by  a  third  party  or  DOE,  when  the 
subject  matter  of  the  proposal  involves  an 
elected  or  waived  subject  invention  under 
this  contract  or  one  in  which  the  Contractor 
intends  to  elect  to  retain  title  under  this 
contract. 

(e)  Fairness  of  Opportunity.  In  conducting 
its  technology  transfer  activities,  the 
Contractor  shall  prepare  procedures  and  take 
all  reasonable  measures  to  ensure  widespread 
notice  of  availability  of  technologies  suited 
for  transfer  and  opportunities  for  exclusive 
licensing  and  joint  research  arrangements. 
The  requirement  to  widely  disseminate  the 
availability  of  technology  transfer 
opportunities  does  not  apply  to  a  specific 
application  originated  outside  of  the 
Laboratory'  and  by  entities  other  than  the 
Contractor. 

(f)  U.S.  Industrial  Competitiveness.  (1)  In 
the  interest  of  enhancing  U.S.  Industrial 
Competitiveness,  the  Contractor  shall,  in  its 
licensing  and  assignments  of  Intellectual 
Property,  give  preference  in  such  a  manner 
as  to  enhance  the  accrual  of  economic  and 
technological  benefits  to  the  U.S.  domestic 
economy.  The  Contractor  shall  consider  the 
following  factors  in  all  of  its  licensing  and 
assignment  decisions  involving  Laboratory 
intellectual  property  where  the  Laboratory 
obtains  rights  during  the  course  of  the 
Contractor's  operation  of  the  Laboratory 
under  this  contract: 

(i)  whether  any  resulting  design  and 
development  will  be  performed  in  the  United 
States  and  whether  resulting  products, 
embodying  parts,  including  components 
thereof,  will  be  substantially  manufactured  in 
the  United  States;  or 

(ii)  (A)  whether  the  proposed  licensee  or 
assignee  has  a  business  unit  located  in  the 
United  States  and  whether  significant 
economic  and  technical  benefits  will  flow  to 
the  United  States  as  a  result  of  the  license  or 
assignment  agreement;  and 

(B)  in  licensing  any  entity  subject  to  the 
control  of  a  foreign  company  or  government, 
whether  such  foreign  government  permits 
United  States  agencies,  organizations  or  other 
persons  to  enter  into  cooperative  research 
and  development  agreements  and  licensing 
agreements,  and  has  policies  to  protect 
United  States  Intellectual  Property  rights. 

(2)  If  the  Contractor  determines  that  neither 
of  the  conditions  in  paragraphs  (f)(l)(i)  or  (ii) 
of  this  clause  are  likely  to  be  fulfilled,  the 
Contractor,  prior  to  entering  into  such  an 
agreement,  must  obtain  the  approval  of  the 
contracting  officer.  The  contracting  officer 


shall  act  on  emy  such  requests  for  approval 
within  thirty  (30)  days. 

(3)  The  Contractor  agrees  to  be  bound  by 
the  provisions  of  35  U.S.C.  204  (Preference 
for  United  States  industry). 

(g)  Indemnity — Product  Liability.  In 
entering  into  written  technology  transfer 
agreements,  including  but  not  limited  to, 
research  and  development  agreements, 
licenses,  assignments  and  CRADAs,  the 
Contractor  agrees  to  include  in  such 
agreements  a  requirement  that  the  U.S. 
Government  and  the  Contractor,  except  for 
any  negligent  acts  or  omissions  of  the 
Contractor,  be  indemnified  for  all  damages, 
costs,  and  expenses,  including  attorneys' 
fees,  arising  from  personal  injury  or  property 
damage  occurring  as  a  result  of  the  making, 
using  or  selling  of  a  product,  process  or 
service  by  or  on  behalf  of  the  Participant,  its 
assignees  or  licensees  which  was  derived 
from  the  work  performed  under  the 
agreement.  The  Contractor  shall  identify'  and 
obtain  the  approval  of  the  contracting  officer 
for  any  proposed  exceptions  to  this 
requirement  such  as  where  State  or  local  law 
expressly  prohibit  the  Participant  from 
providing  indemnification  or  where  the 
research  results  will  be  placed  in  the  public 
domain. 

(h)  Disposition  of  Income.  (1)  Royalties  or 
other  income  earned  or  retained  by  the 
Contractor  as  a  result  of  performance  of 
authorized  technology  transfer  activities 
herein  shall  be  used  by  the  Contractor  for 
scientific  research,  development,  technolog},' 
transfer,  and  education  at  the  Laboratory, 
consistent  with  the  research  and 
development  mission  and  objectives  of  the 
Laboratory  and  subject  to  Sectioij  12(b)(5)  of 
the  Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  as  amended  (15 
U.S.C.  3710a(b)(5))  and  Chapter  38  of  the 
Patent  Laws  (35  U.S.C.  200  et  seq.)  as 
amended  through  the  effective  date  of  this 
contract  award  or  modification.  If  the  net 
amounts  of  such  royalties  and  income 
received  from  patent  licensing  after  payment 
of  patenting  costs,  licensing  costs,  payments 
to  inventors  and  other  expenses  incidental  to 
the  administration  of  Subject  Inventions 
during  any  fiscal  year  exceed  5  percent  of  the 
Laboratory's  budget  for  that  fiscal  year.  75 
percent  of  such  excess  amounts  shall  be  paid 
to  the  Treasury  of  the  United  States,  and  the 
remaining  amount  of  such  excess  shall  be 
used  by  the  Contractor  for  the  purposes  as 
described  above  in  this  paragraph.  Any 
inventions  arising  out  of  such  scientific 
reseaurh  and  development  activities  shall  be 
deemed  to  be  Subject  Inventions  under  the 
Contract. 

(2)  The  Contractor  shall  include  as  a  part 
of  its  annual  Laboralor\'  Institutional  Plan  or 
other  such  annual  document  a  plan  setting 
out  those  uses  to  which  royalties  and  other 
income  received  as  a  result  of  performance  of 
authorized  technology  transfer  activities 
herein  will  be  applied  at  the  Laboratory,  and 
at  the  end  of  the  year,  provide  a  separate 
accounting  for  how  the  funds  were  actually 
used.  Under  no  circumstances  shall  these 
royalties  and  income  be  used  for  an  illegal 
augmentation  of  funds  furnished  by  the  U.S. 
Government. 

(3)  The  Contractor  shall  establish  subject  to 
the  approval  of  the  contracting  officer  a 
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Act  of  1980.  as  amended  (15  U.S.C. 
3710a(c)(6)).  Such  reports  shall  be  made 
annually  in  a  format  to  be  agreed  upon 
between  the  Contractor  and  DOE  and  in  such 
a  format  which  will  serve  to  adequately 
inform  DOE  of  the  Contractor's  technology 
transfer  activities  while  protecting  any  data 
not  subject  to  disclosure  under  the  Rights  in 
Technical  Data  clause  and  paragraph  (n)  of 
this  clause.  Such  records  shall  be  made 
available  in  accordance  with  the  clauses  of 
this  Contract  pertaining  to  inspection,  audit 
and  examination  of  records. 

(1)  Reports  to  Congress.  To  facilitate  DQE's 
reporting  to  Congress,  the  Contractor  is 
required  to  submit  annually  to  DOE  a 
technology  transfer  plan  for  conducting  its 
technology  transfer  function  for  the 
upcoming  year,  including  plans  for  securing 
Intellectual  Property  rights  in  Laboratory 
innovations  with  commercial  promise  and 
plans  for  managing  such  innovations  so  as  to 
benefit  the  competitiveness  of  United  States 
industry.  This  plan  shall  be  provided  to  the 
contracting  officer  on  or  before  October  1st  of 
each  year. 

(m)  Oversight  and  Appraisal.  The 
Contractor  is  responsible  for  developing  and 
implementing  effective  internal  controls  for 
all  technology  transfer  activities  consistent 
with  the  audit  and  record  requirements  of 
this  Contract.  Laboratory  Contractor 
performance  in  implementing  the  technology 
transfer  mission  and  the  effectiveness  of  the 
Contractor's  procedures  will  be  evaluated  by 
the  contracting  officer  as  part  of  the  annual 
appraisal  process,  with  input  from  the 
cognizant  Secretarial  Officer  or  program 
office. 

(n)  Technology  Transfer  Through 
Cooperative  Research  and  Development 
Agreements.  Upon  approval  of  the 
contracting  officer  and  as  provided  in  a  DOE 
approved  Joint  Work  Statement  (JWS).  the 
Laboratory  Director,  or  designee,  may  enter 
into  CRADAs  on  behalf  of  the  DOE  subject 
to  the  requirements  set  forth  in  this 
paragraph. 

(1)  Review  and  Approval  of  CRADAs.  (i) 
Except  as  otherwise  directed  in  writing  by 
the  contracting  officer,  each  JWS  shall  be 
submitted  to  the  contracting  officer  for 
approval.  The  Contractor's  Laboratory 
Director  or  designee  shall  provide  a  program 
mission  impact  statement  and  shall  include 
an  impact  statement  regarding  related 
Intellectual  Property  rights  known  by  the 
Contractor  to  be  owned  by  the  Government 
to  assist  the  contracting  officer  in  the 
approval  determination. 

(ii)  The  Contractor  shall  also  include 
(specific  to  the  proposed  CRADA).  a 
statement  of  compliance  with  the  Fairness  of 
Opportunity  requirements  of  paragraph  (e)  of 
this  clause. 

(iii)  Within  ninety  (90)  days  after 
submission  of  a  JWS.  the  contracting  officer 
shall  approve,  disapprove  or  request 
modification  to  the  )WS.  If  a  modification  is 
required,  the  contracting  officer  shall 
approve  or  disapprove  any  resubmission  of 
the  fWS  within  thirty  (30)  days  of  its 
resubmission,  or  ninety  (90)  days  from  the 
date  of  the  original  submission,  whichever  is 
later.  The  contracting  officer  shall  provide  a 
written  explanation  to  the  Contractor's 


Laboratory  Director  or  designee  of  any 
disapproval  or  requirement  for  modification 
ofafWS. 

(iv)  Upon  approval  of  a  fWS.  the 
Contractor's  Laboratory  Director  or  designee 
may  submit  a  CRADA.  based  upon  the 
approved  JWS,  to  the  contracting  officer.  The 
contracting  officer,  within  thirty  (30)  days  of 
receipt  of  the  CRADA,  shall  approve  or 
request  modification  of  the  CRADA.  If  the 
contracting  officer  requests  a  modification  of 
the  CRADA,  an  explanation  of  such  request 
shall  be  provided  to  the  Laboratory  Director 
or  designee. 

(v)  Except  as  otherwise  directed  in  writing 
by  the  contracting  officer,  the  Contractor 
shall  not  enter  into,  or  begin  work  under,  a 
CRADA  until  approval  of  the  CRADA  has 
been  granted  by  the  contracting  officer.  The 
Contractor  may  submit  its  proposed  CRADA 
to  the  contracting  officer  at  the  time  of 
submitting  its  proposed  JWS  or  any  time 
thereafter.  However,  the  contracting  officer  is 
not  obligated  to  respond  under  paragraph 
(n)(l)(iv)  of  this  clause  until  within  thirty 
(30)  days  after  approval  of  the  JWS  or  thirty 
(30)  days  after  submittal  of  the  CRADA, 
whichever  is  later. 

(2)  Selection  of  Participants.  The 
Contractor's  Laboratory  Director  or  designee 
in  deciding  what  CRADA  to  enter  into  shall: 

(i)  Give  special  consideration  to  small 
business  firms,  and  consortia  involving  small 
business  firms; 

(ii)  Give  preference  to  business  units 
located  in  the  United  States  which  agree  that 
products  or  processes  embodying  Intellectual 
Property  will  be  substantially  manufactured 
or  practiced  in  the  United  States  and,  in  the 
case  of  any  industrial  organization  or  other 
person  subject  to  the  control  of  a  foreign 
company  or  government,  take  into 
consideration  whether  or  not  such  foreign 
government  permits  United  States  agencies, 
organizations,  or  other  persons  to  enter  into 
cooperative  research  and  development 
agreements  and  licensing  agreements; 

(iii)  Provide  Fairness  of  Opportunity  in 
accordance  with  the  requirements  of 
paragraph  (e)  of  this  clause;  and 

(iv)  Give  consideration  to  the  Conflicts  of 
Interest  requirements  of  paragraph  (d)  of  this 
clause. 

(3)  Withholding  of  Data,  (i)  Data  that  is  first 
produced  as  a  result  of  research  and 
development  activities  conducted  under  a 
CRADA  and  that  would  be  a  trade  secret  or 
commercial  or  financial  data  that  would  be 
privileged  or  confidential,  if  such  data  had 
been  obtained  from  a  non-Federal  third  party, 
may  be  protected  from  disclosure  under  the 
Freedom  of  Information  Act  as  provided  in 
the  Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  as  amended  (15 
U.S.C.  3710a(c)(7))  for  a  period  as  agreed  in 
the  CRADA  of  up  to  five  (5)years  from  the 
time  the  data  is  first  produced.  The  DOE 
shall  cooperate  with  the  Contractor  in 
protecting  such  data. 

(ii)  Unless  otherwise  expressly  approved 
by  the  contracting  officer  in  advance  for  a 
specific  CRADA,  the  Contractor  agrees,  at  the 
request  of  the  contracting  officer,  to  transmit 
such  data  to  other  DOE  facilities  for  use  by 
DOE  or  its  Contractors  by  or  on  behalf  of  the 
Government.  When  data  protected  pursuant 
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to  paragraph  (n)(3)(i)  of  this  clause  is  so 
transferred,  the  Contractor  shall  clearly  mark 
the  data  with  a  legend  setting  out  the 
restrictions  against  private  use  and  further 
dissemination,  along  with  the  expiration  date 
of  such  restrictions. 

(iii)  In  addition  to  its  authority  to  license 
Intellectual  Property,  the  Contractor  may 
enter  into  licensing  agreements  with  third 
parties  for  data  developed  by  the  Contractor 
under  a  CRADA  subject  to  other  provisions 
of  this  Contract.  However,  the  Contractor 
shall  neither  use  the  protection  against 
dissemination  nor  the  licensing  of  data  as  an 
alternative  to  the  submittal  of  invention 
disclosures  which  include  data  protected 
pursuant  to  paragraph  (n)(3)(i)  of  this  clause. 

(4)  Work  For  Others  and  User  Facility 
Programs,  (i)  WFO  and  User  Facility 
Agreements  (UFAs)  are  not  CRADAs  and  will 
be  available  for  use  by  the  Contractor  in 
addition  to  CRADAs  for  achieving  utilization 
of  employee  expertise  and  unique  facilities 
for  maximizing  technology  transfer.  The 
Contractor  agrees  form  prospective  CRADA 
participants,  which  are  intending  to 
substantially  pay  full  cost  recovery  for  the 
effort  under  a  proposed  CRADA,  of  the 
availability  of  alternative  forms  of 
agreements,  i.e.,  WFO  and  UFA,  and  of  the 
Class  Patent  Waiver  provisions  associated 
therewith. 

(ii)  Where  the  Contractor  believes  that  the 
transfer  of  technology  to  the  U.S.  domestic 
economy  will  benefit  from,  or  other  equity 
considerations  dictate,  an  arrangement  other 
than  the  Class  Waiver  of  patent  rights  to  the 
sponsor  in  WFO  and  UFAs,  a  request  may  be 
made  to  the  contracting  officer  for  an 
exception  to  the  Class  Waivers. 

(iii)  Rights  to  inventions  made  under 
agreements  other  than  funding  agreements 
with  third  parties  shall  be  governed  by  the 
appropriate  provisions  incorporated,  with 
DOE  approval,  in  such  agreements,  and  the 
provisions  in  such  agreements  take 
precedence  over  any  disposition  of  rights 
contained  in  this  Contract.  Disposition  of 
rights  under  any  such  agreement  shall  be  in 
accordance  with  any  DOE  class  waiver 
(including  Work  for  Others  and  User  Class 
Waivers)  or  individually  negotiated  waiver 
which  applies  to  the  agreement. 

(5)  Conflicts  of  Interest,  (i)  Except  as 
provided  in  paragraph  (n)(5)(iii)  of  this 
clause,  the  Contractor  shall  assure  that  no 
employee  of  the  Contractor  shall  have  a 
substantia]  role  (including  an  advisory  role) 
in  the  preparation,  negotiation,  or  approvid  of 
a  CRADA,  if,  to  such  employee's  knowledge: 

(A)  Such  employee,  or  the  spouse,  child, 
parent,  sibling,  or  partner  of  such  employee, 
or  an  organization  (other  than  the  Contractor) 
in  which  such  employee  serves  as  an  officer, 
director,  trustee,  partner,  or  employee — 

[1]  holds  financial  interest  in  any  entity, 
other  than  the  Contractor,  that  has  a 
substantial  interest  in  the  preparation, 
negotiation,  or  approval  of  the  CRADA; 

[2]  receives  a  gift  or  gratuity  from  any 
entity,  other  than  the  Contractor,  that  has  a 
substantial  interest  in  the  preparation, 
negotiation,  or  approval  of  the  CRADA;  or 

(B)  A  financial  interest  in  any  entity,  other 
than  the  Contractor,  that  has  a  substantial 
interest  in  the  preparation,  negotiation,  or 


approval  of  the  CRADA.  is  held  by  any 
person  or  organization  with  whom  such 
employee  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment. 

(ii)  The  Contractor  shall  require  that  each 
employee  of  the  Contractor  who  has  a 
substantial  role  (including  an  advisory  role) 
in  the  preparation,  negotiation,  or  approval  of 
a  CRADA  certify  through  the  Contractor  to 
the  contracting  officer  that  the  circumstances 
described  in  paragraph  (n)(5)(i)  of  this  clause 
do  not  apply  to  that  employee. 

(iii)  The  requirements  of  paragraphs 
(n)(5)(i)  and  (n)(5)(ii)  of  this  clause  shall  not 
apply  in  a  case  where  the  contracting  officer 
is  advised  by  the  Contractor  in  advance  of  the 
participation  of  an  employee  described  in 
those  paragraphs  in  the  preparation, 
negotiation  or  approval  of  a  CRADA  of  the 
nature  of  and  extent  of  any  financial  interest 
described  in  paragraph  (n)(5)(i)  of  this  clause, 
and  the  contracting  officer  determines  that 
such  financial  interest  is  not  so  substantial  as 
to  be  considered  likely  to  affect  the  integrity 
of  the  Contractor  employee's  participation  in 
the  process  of  preparing,  negotiating,  or 
approving  the  CRADA. 

(o)  Technology  Transfer  in  Other  Cost- 
Sharing  Agreements.  In  conducting  research 
and  development  activities  in  cost-shared 
agreements  not  covered  by  paragraph  (n)  of 
this  clause,  the  Contractor,  with  prior  written 
permission  of  the  contracting  officer,  may 
provide  for  the  withholding  of  data  produced 
thereunder  in  accordance  with  the  applicable 
provisions  of  paragraph  (n)(3)  of  this  clause. 

(End  of  clause) 

Alternate  I  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.2770-4(b),  add  the 
following  definition  under  paragraph  (b)  and 
the  following  new  paragraph  (p): 

(b)(8)  Privately  funded  technology  transfer 
means  the  prosecuting,  maintaining, 
licensing,  and  marketing  of  inventions  which 
are  not  owned  by  the  Government  (and  not 
related  to  CRADAs)  when  such  activities  are 
conducted  entirely  without  the  use  of 
Government  funds. 

(p)  Nothing  in  paragraphs  (c)  Allowable 
Costs,  (e)  Fairness  of  Opportunity,  (f)  U.S. 
Industrial  Competitiveness,  (g)  Indemnity — 
Product  Liability,  (h)  Disposition  of  Income, 
and  (i)  Transfer  to  Successor  Contractor  of 
this  clause  are  intended  to  apply  to  the 
contractor's  privately  funded  technology 
transfer  activities  if  such  privately  funded 
activities  are  addressed  elsewhere  in  the 
contract. 

Alternate  II  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.277O-4(c).  the 
contracting  officer  shall  substitute  the  phrase 
"weapon  production  facility"  wherever  the 
word  "laboratory"  appears  in  the  clause. 

970.5228-1     Insurance — Litigation  and 
Ctaimts. 

As  prescribed  in  48  CFR  970.2803-2,  insert 
the  following  clause: 

Insurance — Litigation  and  Claims  (Month 
and  Year  TBE) 

(a)  The  contractor  may,  with  the  prior 
written  authorization  of  the  contracting 
officer,  and  shall,  upon  the  request  of  the 
Government,  initiate  litigation  against  third 


parties,  including  proceedings  before 
administrative  agencies,  in  connection  with 
this  contract.  The  contractor  shall  proceed 
with  such  litigation  in  good  faith  and  as 
directed  from  time  to  time  by  the  contracting 
officer. 

(b)  The  contractor  shall  give  the 
contracting  officer  immediate  notice  in 
writing  of  any  legal  proceeding,  including 
any  proceeding  before  an  administrative 
agency,  filed  against  the  contractor  arising 
out  of  the  performance  of  this  contract. 
Except  as  otherwise  directed  by  the 
contracting  officer,  in  writing,  the  contractor 
shall  furnish  immediately  to  the  contracting 
officer  copies  of  all  pertinent  papers  received 
by  the  contractor  with  respect  to  such  action. 
The  contractor,  with  the  prior  written 
authorization  of  the  contracting  officer,  shall 
proceed  with  such  litigation  in  good  faith 
and  as  directed  from  time  to  time  by  the 
contracting  officer. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  clause,  the  cbntractor  shall 
procure  and  maintain  such  bonds  and 
insurance  as  required  by  law  or  approved  in 
writing  by  the  contracting  officer. 

(2)  The  contractor  may.  with  the  approval 
of  the  contracting  officer,  maintain  a  self- 
insurance  program;  provided  that,  with 
respect  to  workers'  compensation,  the 
contractor  is  qualified  pursuant  to  statutory 
authority. 

(3)  All  bonds  and  insurance  required  by 
this  clause  shall  be  in  a  form  and  amount  and 
for  those  periods  as  thrcontracting  officer 
may  require  or  approve  and  with  sureties  and 
insurers  approved  by  the  contracting  officer. 

(d)  The  contractor  agrees  to  submit  for  the 
contracting  officer's  approval,  to  the  extent 
and  in  the  manner  required  by  the 
contracting  officer,  any  other  bonds  and 
insurance  that  are  maintained  by  the 
contractor  in  connection  with  the 
performance  of  this  contract  and  for  which 
the  contractor  seeks  reimbursement.  If  an 
insurance  cost  (whether  a  premium  for 
commercial  insurance  or  related  to  self- 
insurance)  includes  a  portion  covering  costs 
made  unallowable  elsewhere  in  the  contract, 
and  the  share  of  the  cost  for  coverage  for  the 
unallowable  cost  is  determinable,  the  portion 
of  the  cost  that  is  otherwise  an  allowable  cost 
under  this  contract  is  reimbursable  to  the 
extent  determined  by  the  contracting  officer. 

(e)  Except  as  provided  in  subparagraphs  (g) 
and  (h)  of  this  clause,  or  specifically 
disallowed  elsewhere  in  this  contract,  the 
contractor  shall  be  reimbursed — 

(1)  For  that  portion  of  the  reasonable  cost 
of  bonds  and  insurance  allocable  to  this 
contract  required  in  accordance  with  contract 
terms  or  approved  under  this  clause,  and 

(2)  For  liabilities  (and  reasonable  expenses 
incidental  to  such  liabilities,  including 
litigation  costs)  to  third  persons  not 
compensated  by  insurance  or  otherwise 
without  regard  to  and  as  an  exception  to  the 
clause  of  this  contract  entitled,  "Obligation  of 
Funds." 

(f)  The  Government's  liability  under 
paragraph  (e)  of  this  clause  is  subject  to  the 
availability  of  appropriated  funds.  Nothing  in 
this  contract  shall  be  construed  as  implying 
that  the  Congress  will,  at  a  later  date, 
appropriate  funds  sufficient  to  meet 
deficiencies. 
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than  the  amount  claimed,  the  contractor 
shall— 

(1)  Immediately  notify  the  contracting 
officer  and  promptly  furnish  copies  of  all 
pertinent  papers  received; 

(2)  Authorize  Department  representatives 
to  collaborate  with:  In-house  or  DOE- 
approved  outside  counsel  in  settling  or 
defending  the  claim;  or  counsel  for  the 
insurance  carrier  in  settling  or  defending  the 
claim  if  the  amount  of  the  liability  claimed 
exceeds  the  amount  of  coverage,  unless 
precluded  by  the  terms  of  the  insurance 
contract;  and 

(3)  Authorize  Department  representatives 
to  settle  the  claim  or  to  defend  or  represent 
the  contractor  in  and/or  to  take  charge  of  any 
litigation,  if  required  by  the  Department,  if 
the  liability  is  not  insured  or  covered  by 
bond.  In  any  action  against  more  than  one 
Department  contractor,  the  Department  may 
require  the  contractor  to  be  represented  by 
common  counsel.  Counsel  for  the  contractor 
may,  at  the  contractor's  own  expense,  be 
associated  with  the  Department 
representatives  in  any  such  claim  or 
litigation. 

(End  of  Clause) 

970.5229-1    State  and  Local  Taxes. 

As  prescribed  in  48  CFR  970.2904- 
ifb),  insert  the  following  clause  in 
management  and  operating  contracts. 
The  requirement  for  the  notice 
prescribed  in  paragraph  (a)  of  the  clause 
may  be  broadened  to  include  all  State 
and  local  taxes  which  may  be  claimed 
as  jdlowable  costs  when  considered  to 
be  appropriate. 
State  and  Local  Taxes  (Month  and  Year  TBE) 

(a)  The  contractor  agrees  to  notify  the 
contracting  officer  of  any  State  or  local  tax, 
fee,  or  charge  levied  or  purported  to  be  levied 
on  or  collected  from  the  contractor  with 
respect  to  the  contract  work,  ai\y  transaction 
thereunder,  or  property  in  the  custody  or 
control  of  the  contractor  and  constituting  an 
allowable  item  of  cost  if  due  and  payable,  but 
which  the  contractor  has  reason  to  believe,  or 
the  contracting  officer  has  advised  the 
contractor,  is  or  may  be  inapplicable  or 
invalid;  and  the  contractor  further  agrees  to 
refrain  from  paying  any  such  tax,  fee,  or 
charge  unless  authorized  in  writing  by  the 
contracting  officer.  Any  State  or  local  tax,  fee, 
or  charge  paid  with  the  approval  of  the 
contracting  officer  or  on  the  basis  of  advice 
from  the  contracting  officer  that  such  tax,  fee, 
or  charge  is  applicable  and  valid,  and  which 
would  otherwise  be  an  allowable  item  of 
cost,  shall  not  be  disallowed  as  an  item  of 
cost  by  reason  of  any  subsequent  ruling  or 
determination  that  such  tax,  fee,  or  charge 
was  in  fact  inapplicable  or  invalid. 

(b)  The  contractor  agrees  to  take  such 
action  as  may  be  required  or  approved  by  the 
contracting  officer  to  cause  any  State  or  local 
tax,  fee,  or  charge  which  would  be  an 
allowable  cost  to  be  paid  under  protest;  and 
to  take  such  action  as  may  be  required  or 
approved  by  the  contracting  officer  to  seek 
recovery  of  any  payments  made,  including 
assignment  to  the  Government  or  its  designee 
of  all  rights  to  an  abatement  or  refund 


thereof,  and  granting  permission  for  the 
Government  to  join  with  the  contractor  in 
any  proceedings  for  the  recovery  thereof  or 
to  sue  for  recovery  in  the  name  of  the 
contractor.  If  the  contracting  officer  directs 
the  contractor  to  institute  litigation  to  enjoin 
the  collection  of  or  to  recover  payment  of  any 
such  tax,  fee,  or  charge  referred  to  above,  or 
if  a  claim  or  suit  is  filed  against  the 
contractor  for  a  tax,  fee,  or  charge  it  has 
refrained  from  paying  in  accordance  with 
this  article,  the  procedures  and  requirements 
of  the  clause  entitled  "Insurance-Litigation 
and  Claims"  shall  apply  and  the  costs  and 
expenses  incurred  by  the  contractor  shall  be 
allowable  items  of  costs,  as  provided  in  this 
contract,  together  with  the  amount  of  any 
judgment  rendered  against  the  contractor. 

(c)  The  Government  shall  hold  the 
contractor  harmless  from  penalties  and 
interest  incurred  through  compliance  with 
this  clause.  All  recoveries  or  credits  in 
respect  of  the  foregoing  taxes,  fees,  and 
charges  (including  interest)  shall  inure  to  and 
be  for  the  sole  benefit  of  the  Government. 
(End  of  Clause) 

970.5231-1     Allowable  Costs  and  Fee 
(Managenient  and  Operating  Contracts). 

As  prescribed  in  48  CFR  970.3170(a), 
insert  the  following  clause: 

Allowable  Costs  and  Fee  (Management  And 
Operating  Contracts)  (Month  and  Year  TBE) 

(a)  Compensation  for  contractor's  services. 
Payment  for  the  allowable  costs  as 
hereinafter  defined,  and  of  the  fixed-fee,  if 
any,  as  hereinafter  provided,  shall  constitute 
full  and  complete  compensation  for  the 
performance  of  the  work  under  this  contract. 

(b)  Fixed-fee.  The  fixed-fee  payable  to  the 
contractor  for  the  performance  of  the  work 

under  this  contract  is  $ There  shall  be  no 

adjustment  in  the  amount  of  the  contractor's 
fixed-fee  by  reason  of  differences  between- 
any  estimate  of  cost  for  performance  of  the 
work  under  this  contract  and  the  actual  costs 
for  performance  of  that  work. 

(c)  Allowable  costs.  The  allowable  cost  of 
performing  the  work  under  this  contract  shall 
be  the  costs  and  expenses  that  are  actually 
incurred  by  the  contractor  in  the  performance 
of  the  contract  work  in  accordance  with  its 
terms,  that  are  necessary  or  incident  thereto, 
and  that  are  determined  to  be  allowable  as  set 
forth  in  this  paragraph.  The  determination  of 
allowability  of  cost  shall  be  based  on: 

(1)  Allowability  and  reasonableness  in 
accordance  with  48  CFR  31.201-2(d)  and 
31.201-3; 

(2)  Standards  promulgated  by  the  Cost 
Accounting  Standards  Board,  if  applicable; 
otherwise,  generally  accepted  accounting 
principles  and  practices  appropriate  to  the 
particular  circumstances;  and 

(3)  Recognition  of  all  excliisions  and 
limitations  set  forth  in  this  clause  or 
elsewhere  in  this  contract  as  to  types  or 
amounts  of  items  of  cost.  Allowable  costs 
shall  not  include  the  cost  of  any  item 
described  as  unallowable  in  paragraph  (e)  of 
this  clause  except  as  indicated  therein. 
Failure  to  mention  an  item  of  cost 
speciBcally  in  paragraphs  (d)  or  (e)  of  this 
clause  shall  not  imply  either  that  it  is 
allowable  or  that  it  is  unallowable. 
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(d)  Items  of  allowable  cost.  Subject  to  the 
other  provisions  of  this  clause,  the  following 
items  of  cost  of  work  done  under  this 
contract  shall  be  allowable  to  the  extent 
indicated: 

(1)  Bonds  and  insurance,  including  self- 
insurance,  as  provided  in  the  clause  entitled, 
"Insurance-Litigation  and  Claims." 

(2)  Communication  costs,  including 
telephone  services,  local  and  long-distance 
calls,  telegrams,  cablegrams,  postage,  and 
similar  items. 

(3)  Consulting  services  (including  legal  and 
accounting),  and  related  expenses,  as 
approved  by  the  contracting  officer,  except  as 
made  unallowable  by  paragraphs  (e)(16)  and 
(e)(26). 

(4)  Reasonable  litigation  and  other  legal 
expenses,  including  counsel  fees,  if  incurred 
in  accordance  with  the  clause  of  the  contract 
entitled,  "Insurance-Litigation  and  Claims", 
and  the  DOE  approved  contractor  litigation 
management  procedures  (including  cost 
guidelines)  as  such  procedures  may  be 
revised  from  time  to  time,  and  if  not 
otherwise  made  unallowable  in  this  contract. 

(5)  Losses  and  expenses  (including 
settlements  made  with  the  consent  of  the 
contracting  oflicer)  sustained  by  the 
contractor  in  the  performance  of  this  contract 
and  certified  in  writing  by  the  contracting 
officer  to  be  reasonable,  except  the  losses  and 
expenses  expressly  made  unallowable  under 
other  provisions  of  this  contract. 

(6)  Materials,  supplies,  and  equipment, 
including  freight  transportation,  material 
handling,  inspection,  storage,  salvage,  and 
other  usual  expenses  incident  to  the 
procurement,  use  and  disposition  thereof, 
subject  to  approval*  required  under  other 
provisions  of  this  contract. 

(7)  Patents,  purchased  design,  and  royalty 
payments  to  the  extent  expressly  provided 
for  under  other  provisions  in  this  contract  or 
as  approved  by  the  contracting  officer,  and 
preparation  of  invention  disclosures,  reports 
and  related  documents,  and  searching  the  art 
to  the  extent  necessary  to  make  such 
invention  disclosures  in  accordance  with  any 
"Patent  Rights"  clause  of  this  contract. 

(8)  Personnel  costs  and  related  expenses 
incurred  in  accordance  with  the  personnel 
appendix  which  is  hereby  incorporated  by 
reference  and  made  a  part  of  this  contract.  It 
is  specifically  understood  and  agreed  that 
said  personnel  appendix  sets  forth  in  detail 
personnel  costs  and  related  expenses  to  be 
allowable  under  this  contract  and  is  intended 
to  document  those  personnel  policies, 
practices  and  plans  which  have  been  found 
acceptable  by  the  contracting  officer.  It  is 
further  understood  and  agreed  that  the 
contractor  will  advise  DOE  of  any  proposed 
changes  in  any  matters  covered  by  said 
policies,  practices  or  plans  which  relate  to 
this  item  of  cost,  and  that  the  personnel 
appendix  may  be  modified  from  time  to  time 
in  writing  by  mutual  agreement  of  the 
contractor  and  DOE  without  execution  of  an 
amendment  to  this  contract  for  the  purpose 
of  effectuating  any  such  changes  in,  or 
additions  to,  said  personnel  appendix  as  may 
be  agreed  upon  by  the  parties.  Such 
modifications  shall  be  evidenced  by 
execution  of  written  numbered  approval 
letters  from  the  contracting  officer  or  the 


contracting  officer's  representative.  Types  of 
personnel  costs  and  related  expenses  to  be 
incorporated  into  the  personnel  appendix,  or 
amendments  thereto,  are  as  follows: 

(i)  Salaries  and  wages;  bonuses  and 
incentive  compensation;  overtime,  shift 
differential,  holiday,  and  other  premium  pay 
for  time  worked;  nonwork  time,  including 
vacations,  holidays,  sick,  funeral,  military, 
jury,  witness,  and  voting  leave;  salaries  and 
wages  to  employees  in  their  capacity  as 
union  stewards  and  committeemen  for  time 
spent  in  handling  grievances,  or  serving  on 
labor  management  (contractor)  committees, 
provided,  however,  that  the  contracting 
officer's  approval  is  required  in  each  instance 
of  total  compensation  to  an  individual 

employee  at  an  annual  rate  of  $ (see  48 

CFR  970.3102-3-2)  or  more,  when  it  is 
proposed  that  a  total  of  50  percent  or  more 
of  such  compensation  be  reimbursed  under 
DOE  cost-type  contracts.  Total  compensation, 
as  used  here,  includes  only  the  employee's 
base  salary,  bonus,  and  incentive 
compensation  payments; 

(ii)  Legally  required  contributions  to  old- 
age  and  survivors'  insurance,  unemployment 
compensatipn  plans,  and  workers 
compensation  plans,  (whether  or  not  covered 
by  insurance);  voluntary  or  agree-upon  plans 
providing  benefits  for  retirement,  separation, 
life  insurance,  hospitalization,  medical- 
surgical  and  unemployment  (whether  or  not 
such  plans  are  covered  by  insurance); 

(iii)  Travel  (except  foreign  travel,  which 
requires  specific  approval  by  the  contracting 
officer  on  a  case-by-case  basis);  incidental 
subsistence  and  oihev  allowances  of 
contractor  employees,  in  connection  with 
performance  of  work  under  this  contract 
(including  new  employees  reporting  for  work 
and  transfer  of  employees,  the  transfer  of 
their  household  goods  and  effects  and  the 
travel  and  subsistence  of  their  dependents); 

(iv)  Employee  relations,  welfare,  morale, 
etc.;  programs  including  incentive  or 
suggestion  awards;  employee  counseling 
services,  health  or  first-aid  clinics;  house  or 
employee  publications;  and  wellness/fitness 
centers; 

(v)  Personnel  training  (except  special 
education  and  training  courses  and  research 
assignments  calling  for  attendance  at 
educational  institutions  which  require 
specific  approval  by  the  contracting  officer 
on  a  case-by-case  basis);  including 
apprenticeship  training  programs  designed  to 
improve  efficiency  and  productivity  of 
contract  operations,  to  develop  needed  skills, 
and  to  develop  scientific  and  technical 
personnel  in  specialized  fields  required  in 
the  contract  work; 

(vi)  Recruitment  of  personnel  (including 
help-wanted  advertisement),  including 
service  of  employment  agencies  at  rates  not 
in  excess  of  standard  commercial  rates, 
employment  office,  travel  of  prospective 
employees  at  the  request  of  the  contractor  for 
employment  interviews;  and 

(vii)  Net  cost  of  operating  plant-site 
cafeteria,  dining  rooms,  and  canteens 
attributable  to  the  performance  of  the 
contract. 

(viii)  Compensation  of  a  senior  executive, 
provided  that  such  compensation  does  not 
exceed  the  benchmark  compensation  amount 


determined  applicable  for  the  contractor 
fiscal  year  by  the  Administrator,  Office  of 
Federal  Procurement  Policy.  Costs  of 
executive  compensation  shall  be  determined 
pursuant  to  48  CFR  31.205-6(p). 

(9)  Repairs,  maintenance,  inspection, 
replacement,  and  disposal  of  Government- 
owned  property  and  the  restoration  or  clean- 
up of  site  and  facilities  to  the  extent 
approved  by  the  contracting  officer  and  as 
allowable  under  paragraph  (f)  of  the  clause  of 
this  contract  entitled,  "Property." 

(10)  Subcontracts  and  purchase  orders, 
including  procurements  from  contractor- 
controlled  sources,  subject  to  approvals 
required  by  other  provisions  of  this  contract. 

(11)  Subscriptions  to  trade,  business, 
technical,  and  professional  periodicals,  as 
approved  by  the  contracting  officer. 

(12)  Taxes,  fees,  and  charges  levied  by 
public  agencies  which  the  contractor  is 
required  by  law  to  pay,  except  those  which 
are  expressly  made  unallowable  under  other 
provisions  of  this  contract. 

(13)  Utility  services,  including  electricity, 
gas,  water,  and  sewerage. 

(14)  Indemnification  of  the  Pension  Benefit 
Guaranty  Corporation,  pursuant  to  the 
Employee  Retirement  Income  Security  Act  of 
1974.  in  accordance  with  48  CFR  31.205- 
6(j)(3)(iv). 

(15)  Establishment  and  maintenance  of 
bank  accoimts  in  connection  with  the  work 
hereunder,  including,  but  not  limited  to, 
service  charges,  the  cost  of  disbursing  cash, 
necessary  guards,  cashiers,  and  paymasters.  If 
payments  are  made  by  check,  facilities  and 
arrangements  for  cashing  checks  may  be 
provided  without  expense  to  the  employees, 
subject  to  the  approval  of  the  contracting 
officer. 

(e)  Items  of  unallowable  costs.  The 
following  items  of  costs  are  unallowable 
under  this  contract  to  the  extent  indicated: 

(1)  Advertising  and  public  relations  costs 
designed  to  promote  the  contractor  or  its 
products,  including  the  costs  of  promotional 
items  and  memorabilia  such  as  models,  gifts 
and  souvenirs,  and  the  cost  of  memberships 
in  civic  and  community  organizations;  except 
those  advertising  and  public  relations  costs 

(i)  Specifically  required  by  the  contract, 

(ii)  Approved  in  advance  by  the 
contracting  officer  as  clearly  in  furtherance  of 
work  performed  imder  the  contract, 

(iii)  That  arise  from  requirements  of  the 
contract  and  that  are  exclusively  for 
recruiting  personnel,  acquiring  scarce  items 
for  contract  performance,  disposing  of  scrap 
or  surplus  materials,  the  transfer  of  federally 
owned  or  originated  technology  to  State  and 
local  governments  and  to  the  private  sector, 
or  acquisition  of  contract-required  supplies 
and  ser\'ices,  or 

(iv)Where  the  primary  purpose  of  the 
activity  is  to  facilitate  contract  performance 
in  support  of  the  DOE  mission. 

(2)  Bad  debts  (including  expenses  of 
collection)  and  provisions  for  bad  debts 
arising  out  of  other  business  of  the 
contractor. 

(3)  Proposal  expenses  and  costs  of 
proposals. 

(4)  Bonuses  and  similar  compensation 
under  any  other  name,  which  (i)  are  not 
pursuant  to  an  agreement  between  the 
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capital  leases  under  generally  accepted 
accounting  principles  (GAAP),  provided  that 
the  decision  to  enter  into  a  capital  leasing 
arrangement  has  been  specifically  authorized 
and  approved  by  the  DOE  in  accordance  with 
applicable  procedures  and  such  interest  costs 
are  recorded  in  an  appropriately  specified 
DOE  account  established  for  such  purpose), 
bond  discounts  and  expenses,  and  costs  of 
financing  and  refinancing  operations. 

(16)  Legal,  accounting,  and  consulting 
services  and  related  costs  incurred  in 
connection  with  the  preparation  and 
issuance  of  stock,  rights,  organization  or 
reorganization,  prosecution  or  defense  of 
antitrust  suits,  prosecution  of  claims  against 
the  United  Stales,  contesting  actions  of 
proposed  actions  of  the  United  States,  and 
prosecution  or  defense  of  patent  infringement 
litigation  (except  where  incurred  pursuant  to 
the  contractor's  performance  of  the 
Government-funded  technology  transfer 
mission  and  in  accordance  with  the 
"Insurance — Litigation  and  Claims  '  clause). 

(17)  Losses  or  expenses:  (i)  On,  or  arising 
from  the  sale,  exchange,  or  abandonment  of 
capital  assets,  including  investments; 

(ii)  On  other  contracts,  including  the 
contractor's  contributed  portion  under  cost- 
sharing  contracts; 

(iii)  In  connection  with  price  reductions  to 
and  discount  purchases  by  employees  and 
others  from  any  source; 

(iv)  That  are  compensated  for  by  insurance 
or  otherwise  or  which  would  have  been 
compensated  for  by  insurance  required  by 
law  or  by  written  direction  of  the  contracting 
officer  but  which  the  contractor  failed  to 
procure  or  maintain  through  its  own  fault  or 
negligence; 

(v)  That  result  irom  willful  misconduct  or 
lack  of  good  faith  on  the  part  of  any  of  the 
contractor's  managerial  personnel  (as  that 
term  is  defined  in  the  clause  of  this  contract 
entitled,  "Property"); 

(vi)  That  represent  liabilities  to  third 
persons  that  are  not  allowable  under  the 
clause  of  this  contract  entitled,  "Insurance — 
Litigation  and  Claims";  or 

(vii)  That  represent  liabilities  to  third 
persons  for  which  the  contractor  has 
expressly  accepted  responsibility  under  other 
terms  of  this  contract. 

(18)  Maintenance,  depreciation,  and  other 
costs  incidental  to  the  contractor's  idle  or 
excess  facilities  (including  machinery  and 
equipment),  other  than  reasonable  standby 
facilities. 

(19)  Membership  in  trade,  business,  and 
professional  organizations,  except  as 
approved  by  the  contracting  officer. 

(20)  Precontract  costs,  except  as  expressly 
made  allowable  under  other  provisions  in 
this  contract. 

(21)  Research  and  development  costs, 
unless  specifically  provided  for  elsewhere  in 
this  contract. 

(22)  Selling  cost,  except  to  the  extent  they 
are  determined  to  be  reasonable  and  to  be 
allocable  to  the  contract.  Allocability  of 
selling  costs  to  the  contract  will  be 
determined  in  the  light  of  reasonable  benefit 
to  the  agency  program  arising  from  such 
activities  as  technical,  consulting, 
demonstration,  and  other  services  performed 
for  such  purposes  as  applying  or  adapting  the 
contractor's  product  for  agency  use. 


(23)  Storage  of  records  periaining  to  this 
contract  after  completion  of  operations  under 
this  contract,  irrespective  of  contractual  or 
statutory  requirement  for  the  preservation  of 
records. 

(24)  Taxes,  fees,  and  charges  in  connection 
with  financing,  refinancing,  or  refunding 
operations,  including  listing  of  securities  on 
exchanges,  taxes  which  are  paid  contrary  to 
the  clause  entitled  "State  and  Local  Taxes," 
federal  taxes  on  net  income  and  excess 
profits,  special  assessments  on  land  which 
represent  capital  improvement  and  taxes  on 
accumulated  funding  deficiencies  of,  or 
prohibited  transactions  involving,  employee 
deferred  compensation  plans  pursuant  to 
section  4971  or  section  4975  of  the  Internal 
Revenue  Code  of  1954,  as  amended, 
respectively. 

(25)  Travel  expenses  of  the  officers, 
proprietors,  executives,  administrative  heads 
and  other  employees  of  the  contractor's 
central  office  or  branch  office  organizations 
concerned  with  the  general  management, 
supervision,  and  conduct  of  the  contractor's 
business  as  a  whole,  except  to  the  extent  that 
particular  travel  is  in  connection  with  the 
contract  and  approved  by  the  contracting 
officer. 

(26)  Salary  or  other  compensation  (and 
expenses  related  thereto)  of  any  individual 
employed  under  this  contract  as  a  consultant 
or  in  another  comparable  employment 
capacity  who  is  an  employee  of  another 
organizational  and  concurrently  performing 
work  on  a  full-time  annual  basis  for  that 
organization  under  a  cost-type  contract  with 
DOE,  except  to  the  extent  that  cash  payment 
therefor  is  required  pursuant  to  the 
provisions  of  this  contract  or  procedure  of 
DOE  applicable  to  the  borrowing  of  such  an 
individual  from  another  cost-type  contractor. 

(27)  Travel  by  commercial  aircraft  or  travel 
by  other  than  common  carrier  that  is  not 
necessary  for  the  performance  of  this  contract 
or  the  cost  of  which  exceeds  the  lesser  of  the 
lowest  available  commercial  discount  airfare. 
Government  contract  airfare,  or  customary 
standard  (coach  or  equivalent)  commercial 
airfare.  Airfare  costs  in  excess  of  the  lowest 
such  airfare  are  unallowable,  except  when 
such  accommodations:  Require  circuitous 
routing;  require  travel  during  unreasonable 
hours;  excessively  prolong  travel;  result  in 
increased  cost  that  would  offset 
transportation  savings;  would  offer 
accommodations  not  reasonably  adequate  for 
the  physical  or  medical  needs  of  the  traveler; 
or  are  not  reasonably  available  to  meet 
necessary  mission  requirements.  Individual 
contractor  determinations  of  nonavailability 
of  commercial  discount  airfare  or 
Government  contract  airfare  will  not  be 
contested  by  DOE  when  the  contractor  can 
reasonably  demonstrate  such  nonavailability 
or,  on  an  overall  basis,  that  established 
policies  and  procedures  result  in  the  routine 
use  of  the  lowest  available  airfare.  However, 
in  order  for  air  travel  costs  in  excess  of 
customary  standard  airfare  to  be  allowable, 
the  contractor  must  justify  and  document  the 
applicable  condition(s)  set  forth  above. 

(28)  Special  construction  industry  "funds" 
financed  by  employer  contributions  for  such 
purposes  as  methods  and  materials  research, 
public  and  industry  relations,  market 
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development,  and  disaster  relief,  except  as 
specifically  provided  elsewhere  in  this 
contract. 

(29)  Late  premium  payment  charges  related 
to  employee  deferred  compensation  plan 
insurance. 

(30)  Facilities  capital  cost  of  money.  (CAS 
414  and  CAS  417). 

(31)  Contractor  costs  incurred  to  influence 
either  directly  or  indirectly — 

(i)  Legislative  action  on  any  matter  pending 
before  Congress,  a  State  legislature,  or  a 
legislative  body  of  a  political  subdivision  of 
a  State;  or 

(ii)  Federal,  State,  or  executive  body  of  a 
political  subdivision  of  a  State  action  on 
regulatory  and  contract  matters  as  described 
in  the  "Political  Activity  Cost  Prohibition" 
clause  of  this  contract. 

(32)  Commercial  automobile  rental 
expenses  unless  approved  by  the  contracting 
officer. 

(33)  Costs  incurred  in  connection  with  any 
criminal,  civil  or  administrative  proceeding 
commenced  by  the  Federal  Government  or  a 
State,  local  or  foreign  government,  as 
provided  in  the  clause  titled  "Cost 
prohibitions  related  to  legal  and  other 
proceedings"  incorporated  elsewhere  in  this 
contract. 

(34)  Costs  of  alcoholic  beverages. 

(35)  Contractor  employee  travel  costs 
incurred  for  lodging,  meals  and  incidental 
expenses  which  exceed  on  a  daily  basis  the 
applicable  maximum  per  diem  rates  in  effect 
for  Federal  civilian  employees  at  the  time  of 
travel.  When  the  applicable  maximum  per 
diem  rate  is  inadequate  due  to  special  or 
unusual  situations,  the  contractor  may  pay 
employees  for  actual  expenses  in  excess  of 
such  per  diem  rate  limitation.  To  be 
allowable,  however,  such  payments  must  be 
properly  authorized  by  an  officer  or 
appropriate  official  of  the  contractor  and 
shall  not  exceed  the  higher  amounts  that  may 
be  authorized  for  Federal  civilian  employees 
in  a  similar  situation. 

Alternate  I  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3170(a)(1), 
paragraph  (b)  of  the  basic  clause  may  be 
appropriately  modified  to  address  situations 
where  the  fee  is  for  a  period  of  time  or 
different  fees  are  allowed  for  various  phases 
of  the  work. 

Alternate  II  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3170(a)(2),  the  lead 
sentence  in  subparagraph  (d)(8)  of  the  basic 
clause  may  be  modified,  in  appropriate 
circumstances,  to  read  as  follows: 

"Personnel  costs  and  related  expenses 
incurred  in  accordance  with  established 
policies,  programs,  and  schedules,  and  any 
changes  thereto  during  the  contract  term, 
applicable  to  the  contractor's  private 
operations  and  consistently  followed 
throughout  its  organization,  as  approved  by 
the  contracting  officer,  such  as". 

Alternate  III  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3170(a)(3),  if  the 
contractor  will  perform  construction,  add  the 
following  to  paragraph  (d)  of  the  basic  clause: 

(16)  Camp  operations,  to  the  extent 
approved  by  the  contracting  officer. 

(17)  Maintenance,  inspection,  repair, 
replacement,  and  transportation  of 
construction  plant  and  equipment  to  the 


extent  not  covered  by  rentals  or  insurance 
and  as  provided  in  rented  agreements 
approved  by  the  contracting  officer. 

(18)  Rental  for  (i)  construction  plant  and 
equipment  rented  by  the  contractor  from 
others  at  rates  and  under  written  agreements 
approved  by  the  contracting  officer,  and  (ii) 
construction  plant  and  equipment  owned 
and  furnished  by  the  contractor  under  this 
contract. 

Alternate  IV  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3170(a)(4),  if  no 
contractor-owned  equipment  is  being  utilized 
in  the  performance  of  the  contract,  paragraph 
(e)(18)  of  the  basic  clause  may  be  omitted  and 
the  remaining  subparagraphs  renumbered 
accordingly. 

Alternate  V  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3170(a)(5),  in 
contracts  with  for-profit  contractors,  add  the 
following  to  paragraph  (e): 

(36)  Notwithstanding  any  other  provision 
of  this  contract,  the  costs  of  bonds  and 
insurance  are  unallowable  to  the- extent  they 
are  incurred  to  protect  and  indemnify  the 
contractor  and/or  subcontractor  against 
otherwise  unallowable  costs,  unless  such 
insurance  or  bond  is  required  by  law,  the 
express  terms  of  this  contract,  or  is 
authorized  in  writing  by  the  contracting 
officer.  The  cost  of  commercial  insurance  to 
protect  the  contractor  against  the  costs  of 
correcting  its  own  defects  in  materials  or 
workmanship  is  an  unallowable  cost. 

(37)  Costs  of  gifts;  however,  gifts  do  not 
include  awards  for  performance  or  awards 
made  in  recognition  of  employee 
achievements  pursuant  to  an  established 
contractor  plan  or  policy. 

(38)  The  costs  of  recreation,  registration 
fees  of  employees  participating  in 
competitive  fitness  promotions,  team 
activities,  and  sporting  events  except  for  the 
costs  of  employees'  participation  in  company 
sponsored  intramural  sports  teams  or 
employee  organizations  designed  to  improve 
company  loyalty,  team  work,  or  physical 
fitness. 

(End  of  Clause) 

970.5231-2    Political  activity  cost 
prohibition. 

As  prescribed  in  48  CFR  970.3170(b), 
insert  the  following  clause: 

Political  Activity  Cost  Prohibition  (Month 
and  Year  TBE) 

(a)  Pursuant  to  the  allowable  cost 
provisions  established  elsewhere  under  the 
contract,  costs  associated  with  the  following 
activities  are  not  reimbursable  under  the 
contract: 

(1)  Attempts  to  influence  the  outcome  of 
any  Federal,  State,  or  local  election, 
referendum,  initiative,  or  similar  procedure, 
through  in-kind  or  cash  contributions, 
endorsements,  publicity,  or  similar  activities; 

(2)  Establishing,  administering, 
contributing  to,  or  paying  the  expenses  of  a 
political  party,  campaign,  political  action 
committee,  or  other  organization  established 
for  the  purpose  of  influencing  the  outcomes 
of  elections; 

(3)  Any  attempt  to  influence  (i)  the 
introduction  of  Federal  or  State  legislation,  or 
(ii)  the  enactment  or  modification  of  any 


pending  Federal  or  State  legislation  through 
communication  with  any  member  or 
employee  of  the  Congress  or  State  legislature 
(including  efforts  to  influence  state  or  local 
officials  to  engage  in  similar  lobbying 
activity),  or  with  any  government  official  or 
employee  in  connection  with  a  decision  to 
sign  or  veto  enrolled  legislation; 

(4)  Any  attempt  to  influence  (i)  the 
introduction  of  Federal  or  State  legislation,  or 
(ii)  the  enactment  or  modification  of  any 
pending  Federal  or  State  legislation  by 
preparing,  distributing  or  using  publicity  or 
propaganda,  or  by  urging  members  of  the 
general  public  or  any  segment  thereof  to 
contribute  to  or  participate  in  any  mass 
demonstration,  march,  rally,  fund  raising 
drive,  lobbying  campaign  or  letter  writing  or 
telephone  campaign:  or 

(5)  Legislative  liaison  activities,  including 
attendance  at  legislative  sessions  or 
committee  hearings,  gathering  information 
regarding  legislation,  and  analyzing  the  effect 
of  legislation,  when  such  activities  are 
carried  on  in  support  of  or  in  knowing 
preparation  for  an  effort  to  engage  in 
unallowable  activities. 

(6)  Contractor  costs  incurred  to  influence 
(directly  or  indirectly)  Federal.  State,  or  local 
executive  branch  action  on  regulatory  and 
contract  matters. 

(b)  Costs  of  the  following  activities  are 
excepted  from  the  coverage  of  paragraph  (a) 
of  this  clause;  provided  that  the  resultant 
contract  costs  are  reasonable  and  otherwise 
comply  with  the  allowable  cost  provisions  of 
the  contract: 

(1)  Providing  Members  of  Congress,  their 
staff  members  or  staff'  of  cognizant  legislative 
committees,  in  response  to  a  request  (written 
or  oral,  prior  or  contemporaneous)  from 
Members  of  Congress,  their  staff  members  or 
staff  of  cognizant  legislative  committees,  or 
as  otherwise  directed  by  the  contracting 
officer,  information  or  expert  advice  of  a 
factual  technical,  or  scientific  nature,  with 
respect  to  topics  directly  related  to  the 
performance  of  the  contract  proposed 
legislation.  In  providing  this  information  or 
expert  advice,  the  contractor  shall  indicate  to 
the  recipient  that  it  is  not  presenting  the 
views  of  DOE.  Reasonable  costs  for 
transportation,  lodging  or  meals  incurred  by 
contractor  employees  for  the  purpose  of 
providing  such  information  or  expert  advice 
shall  also  be  reimbursable,  provided  the 
request  for  such  information  or  expert  advice 
is  a  prior  written  request  signed  by  a  Member 
of  Congress,  and  provided  such  costs  also 
comply  with  the  allowable  cost  provisions  of 
the  contract. 

(2)  Providing  State  legislatures  or 
subdivisions  thereof,  their  staff  members,  or 
staff  of  cognizant  legislative  committees,  in 
response  to  a  prior  written  request  from  a 
State  legislator,  or  as  otherwise  directed  by 
the  contracting  officer,  information  or  expert 
advice  of  factual,  technical,  or  scientific 
nature,  with  respect  to  topics  directly  related 
to  the  performance  of  the  contract  or 
proposed  legislation.  In  providing  this 
information  or  expert  advice,  the  contractor 
shall  indicate  to  the  recipient  that  it  is  not 
presenting  the  views  of  DOE.  Reasonable 
costs  for  transportation,  lodging,  or  meals 
incurred  by  contractor  employees  shall  be 
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a  criminal  offense  by  any  court  of  competent 
jurisdiction,  whether  entered  upon  a  verdict 
or  a  plea,  including  a  conviction  due  to  a 
plea  of  nolo  contendere. 

Costs  include,  but  are  not  limited  to, 
administrative  and  clerical  expenses:  the  cost 
of  legal  services,  whether  performed  by  in- 
house  or  private  counsel;  the  costs  of  the 
services  of  accountants,  consultants,  or 
others  retained  by  the  contractor  to  assist  it; 
all  elements  of  compensation,  related  costs, 
and  expenses  of  employees,  officers  and 
directors;  and  any  similar  costs  incurred 
before,  during,  and  after  commencement  of  a 
proceeding  which  bears  a  direct  relationship 
to  the  proceeding. 

Fraud,  as  used  herein,  means:  (i)  Acts  of 
fraud  or  corruption  or  attempts  to  defraud  the 
Government  or  to  corrupt  its  agents, 

(ii)  Acts  which  constitute  a  cause  for 
debarment  or  suspension  under  48  CFR 
9.406-{2)(a)  and  48  CFR  9.407-(2)(a),  and 

(iii)  Acts  which  violate  the  False  Claims 
Act,  31  U.S.C.  3729-3731,  or  the  Anti- 
kickback  Act,  41  U.S.C.  51  and  54. 

Penalty  does  not  include  restitution, 
reimbursement,  or  compensatory  damages. 

Proceeding  includes  an  investigation. 

fb)  Except  as  otherwise  described  in  this 
section,  costs  incurred  in  connection  with 
any  proceeding  brought  by  a  third  party  in 
the  name  of  the  United  States  under  the  False 
Claims  Act,  31  U.S.C.  3730,  or  costs  incurred 
in  cormection  with  any  criminal,  civil  or 
adminisbative  proceeding  by  the  Federal 
Govenunent,  or  a  State,  local  or  foreign 
goverrunent,  are  not  allowable  if  the 
proceeding  relates  to  a  violation  of,  or  failure 
to  comply  with  a  Federal,  State,  local  or 
foreign  statute  or  regulation  by  the 
contractor,  and  results  in  any  of  the  following 
dispositions: 

(1)  In  a  criminal  proceeding,  conviction. 

(2)  In  a  civil  or  administrative  proceeding 
involving  an  allegation  of  fraud  or  similar 
misconduct,  a  determination  of  contractor 
liability. 

(3)  In  the  case  of  any  civil  or  administrative 
proceeding,  the  imposition  of  a  monetary 
penalty. 

(4)  A  final  decision  by  an  appropriate 
Federal  official  to  debar  or  suspend  the 
contractor,  to  rescind  or  void  a  contract,  or 
to  terminate  a  contract  for  default  by  reason 
of  a  violation  of  or  failure  to  comply  with  a 
law  or  regulation, 

(5)  A  disposition  by  consent  or 
compromise,  if  the  action  could  have 
resulted  in  any  of  the  dispositions  described 
in  paragraphs  (b)  (1),  (2).  (3)  or  (4)  of  this 
section. 

(6)  Not  covered  by  paragraphs  (b)(1) 
through  (5)  of  this  section,  but  where  the 
underlying  alleged  contractor  misconduct 
was  the  same  as  that  which  led  to  a  different 
proceeding  whose  costs  are  unallowable  by 
reason  of  paragraphs  (b)(1)  through  (5)  of  this 
section. 

(c)(1)  If  a  proceeding  referred  to  in 
paragraph  (b)  of  this  clause  is  commenced  by 
the  Federal  Government  and  is  resolved  by 
consent  or  compromise  pursuant  to  an 
agreement  entered  into  by  the  contractor  and 
the  Federal  Government,  then  the  costs 
incurred  by  the  contractor  in  connection  with 
such  proceeding  that  are  otherwise 


unallowable  under  paragraph  (b)  of  this 
clause  may  be  allowed  to  the  extent 
specifically  provided  in  such  agreement. 

(2)  In  the  event  of  a  settlement  of  any 
proceeding  brought  by  a  third  party  under 
the  False  Claims  Act  in  which  the  United 
States  did  not  intervene,  reasonable  costs 
incurred  by  the  contractor  in  connection  with 
such  a  proceeding  that  are  not  otherwise 
unallowable  by  regulation  or  by  separate 
agreement  with  the  United  States,  may  be 
allowed  if  the  contracting  officer,  in 
consultation  with  legal  counsel,  determines 
that  there  was  very  little  likelihood  that  the 
third  party  would  have  been  successful  on 
the  merits. 

(d)  If  a  proceeding  referred  to  in  paragraph 
(b)  of  this  clause  is  commenced  by  a  State, 
local  or  foreign  government,  the  contracting 
officer  may  allow  the  costs  incurred  in  such 
proceeding,  provided  the  Senior  Procurement 
Executive  determines  that  the  costs  were 
incurred  as  a  result  of  compliance  with  a 
specific  term  or  condition  of  the  contract,  or 
specific  written  direction  of  the  contracting 
officer. 

(e)  Costs  incurred  in  connection  with  a 
proceeding  described  in  paragraph  (b)  of  this 
section,  but  which  are  not  made  unallowable 
by  that  paragraph,  may  be  allowed  by  the 
contracting  officer  only  to  the  extent  that: 

(1)  The  total  costs  incurred  are  reasonable 
in  relation  to  the  activities  recfUired  to  deal 
with  the  proceeding  and  the  underlying 
cause  of  action; 

(2)  Payment  of  the  costs  incurred,  as 
allowable  and  allocable  contract  costs,  is  not 
prohibited  by  any  other  provision(s)  of  this 
contract; 

(3)  The  costs  are  not  otherwise  recovered 
from  the  Federal  Government  or  a  third 
party,  either  directly  as  a  result  of  the 
proceeding  or  otherwise;  and 

(4)  The  amount  of  costs  allowed  does  not 
exceed  80  percent  of  the  total  costs  incurred 
and  otherwise  allowable  under  the  contract. 
Such  amount  that  may  be  allowed  (up  to  the 
80  percent  limit)  shall  not  exceed  the 
percentage  determined  by  the  contracting 
officer  to  be  appropriate,  considering  the 
complexity  of  procurement  litigation, 
generally  accepted  principles  governing  the 
award  of  legal  fees  in  civil  actions  involving 
the  United  States  as  a  party,  and  such  other 
factors  as  may  be  appropriate.  The  amount  of 
reimbursement  allowed  for  legal  costs  in 
connection  with  any  proceeding  described  in 
subparagraph  (c)(2)  shall  be  the  amount 
determined  to  be  reasonable  by  the 
contracting  officer  but  shall  not  exceed  80 
percent  of  otherwise  allowable  costs 
incurred.  Agreements  reached  under 
paragraph  (c)  of  this  subsection  shall  be 
subject  to  this  limitation.  If,  however,  an 
agreement  explicitly  states  the  amount  of 
otherwise  allowable  incurred  legal  fees  and 
limits  the  allowable  recovery  to  80  percent  or 
less  of  the  stated  legal  fees,  no  additional 
limitation  need  be  applied. 

(f)  Contractor  costs  incurred  in  connection 
with  the  defense  of  suits  brought  by 
employees  or  ex-employees  of  the  contractor 
under  section  2  of  the  Major  Fraud  Act  of 
1988,  including  the  cost  of  all  relief 
necessEuy  to  make  such  employee  whole, 
where  the  contractor  was  found  liable  or 
settled,  are  unallowable. 
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(g)  Costs  which  may  be  unallowable  under 
this  clause,  including  directly  associated 
costs,  shall  be  differentiated  and  accounted 
for  by  the  contractor  so  as  to  be  separately 
identifiable.  During  the  pendency  of  any 
proceeding  covered  by  paragraphs  (b)  and  (f) 
of  this  section,  the  contracting  officer  shall 
generally  withhold  payment  and  not 
authorize  the  use  of  funds  advanced  under 
the  contract  for  the  payment  of  such  costs. 
However,  the  contracting  officer  may,  in 
appropriate  circum.stances,  provide  for 
conditional  payment  upon  provision  of 
adequate  security,  or  other  adequate 
assurance,  and  agreements  by  the  contractor 
to  repay  all  unallowable  costs,  plus  interest, 
if  the  costs  are  subsequently  determined  to  be 
unallowable. 

970.5231-4    Preexisting  Conditions. 

As  prescribed  in  48  CFR  970.3170(d), 
insert  the  following  clause: 

Preexisting  Conditions  (Month  and  Year 
TBE) 

(a)  The  Department  of  Energy  agrees  to 
reimburse  the  contractor,  and  the  contractor 
shall  not  be  held  responsible,  for  any  liability 
(including  without  limitation,  a  claim 
involving  strict  or  absolute  liability  and  any 
civil  fine  or  penalty),  expense,  or  remediation 
cost,  but  limited  to  those  of  a  civil  nature, 
which  may  be  incurred  by,  imposed  on,  or 
asserted  against  the  contractor  arising  out  of 
any  condition,  act,  or  failure  to  act  which 
occurred  before  the  contractor  assumed 
responsibility  on  [Insert  date  contract  began]. 
To  the  extent  the  acts  or  omissions  of  the 
contractor  cause  or  add  to  any  liability, 
expense  or  remediation  cost  resulting  from 
conditions  in  existence  prior  to  (Insert  date 
contract  began),  the  contractor  shall  be 
responsible  in  accordance  with  the  terms  and 
conditions  of  this  contract. 

(b)  The  obligations  of  the  Department  of 
Energy  under  this  clause  are  subject  to  the 
availability  of  appropriated  funds. 

(End  of  Clause) 

Alternate  I  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3170(d)(1),  in 
contracts  with  incumbent  management  and 
operating  contractors,  substitute  the 
following  for  paragraph  (a)  of  the  basic 
clause: 

(a)  Any  liability,  obligation,  loss,  damage, 
claim  (including  without  limitation,  a  claim 
involving  strict  or  absolute  liability),  action, 
suit,  civil  fine  or  penalty,  cost,  expense  or 
disbursement,  which  may  be  incurred  or 
imposed,  or  asserted  by  any  party  and  arising 
out  of  any  condition,  act  or  failure  to  act 
which  occurred  before  [Insert  dale  this  clause 
was  included  in  contract],  in  conjunction 
with  the  management  and  operation  of  [Insert 
name  of  facility],  shall  be  deemed  incurred 
under  Contract  No.  jinsert  number  of  prior 
contract). 

Alternate  II  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3170(d)(2),  add  the 
following  paragraph  (c)  to  the  basic  clause  in 
contracts  with  management  and  operating 
contractors  not  previously  working  at  that 
particular  site  or  facility: 

(c)  The  contractor  has  the  duty  to  inspect 
the  facilities  and  sites  and  timely  identify  to 
the  contracting  officer  those  conditions 


which  it  believes  could  give  rise  to  a  liability, 
obligation,  loss,  damage,  penalty,  fine,  claim, 
action,  suit,  cost,  expense,  or  disbursement  or 
areas  of  actual  or  potential  noncompliance 
with  the  terms  and  conditions  of  this  contract 
or  applicable  law  or  regulation.  The 
contractor  has  the  responsibility  to  take 
corrective  action,  as  directed  by  the 
contracting  officer  and  as  required  elsewhere 
in  this  contract. 
(End  of  Clause) 

970.5232-1     Reduction  or  suspension  of 
advance,  partial,  or  progress  paynients 
upon  finding  of  substantial  evidence  of 
fraud. 

As  prescribed  in  48  CFR  970.3200-1-1, 
insert  the  following  clause: 

Reduction  or  Suspension  of  Advance, 
Partial,  or  Progress  Payments  (Month  and 
Year  TBE) 

(a)  The  contracting  officer  may  reduce  or 
suspend  further  advance,  partial,  or  progress 
payments  to  the  contractor  upon  a  written 
determination  by  the  Senior  Procurement 
Executive  that  substantial  evidence  exists 
that  the  contractor's  request  for  advance, 
partial,  or  progress  payment  is  based  on 
fraud. 

(b)  The  contractor  shall  be  afforded  a 
reasonable  opportunity  to  respond  in  writing. 
(End  of  Clause) 

970.5232-2    Payments  and  Advances. 

As  prescribed  in  48  CFR  970.3204-3. 
insert  the  following  clause: 

Payments  And  Advances  (Month  and  Year 
TBE) 

(a)  Installments  of  fixed-fee.  Ninety  percent 
(90%)  of  the  fixed-fee  shall  become  due  and 
payable  in  periodic  installments  in  amounts 
based  on  the  proportion  of  the  work  then 
completed,  as  determined  by  the  contracting 
officer,  and  the  balance  upon  completion  and 
acceptance  of  all  work  under  this  contract. 
Fixed-fee  payments  shall  be  made  by  direct 
payment  or  withdrawn  from  funds  advanced 
or  available  under  this  contract,  as 
determined  by  the  contracting  officer.  The 
contracting  officer  may  offset  against  any 
such  fee  payment,  the  amounts  owed  to  the 
Government  by  the  contractor,  including  any 
amounts  owed  for  disallowed  costs  under 
this  contract.  No  fixed-fee  pa\'Tnent  may  be 
withdrawn  against  the  letter-of-credil 
without  prior  uTitten  approval  of  the 
contracting  officer. 

(b)  Payments  on  Account  of  Allowable 
Costs.  The  contracting  officer  and  the 
contractor  shall  agree  as  to  the  extent  to 
which  payment  for  allowable  costs  or 
payments  for  other  items  specifically 
approved  in  writing  by  the  contracting  officer 
(for  example,  negotiated  fixed  amounts)  shall 
be  made  from  advances  of  Government 
funds.  When  pension  contributions  are  paid 
by  the  contractor  to  the  retirement  fund  less 
frequently  than  quarterly,  accrued  costs 
therefor  shall  be  excluded  from  costs  for 
payment  purposes  until  such  costs  are  paid. 
If  pension  contribution  are  paid  on  a 
quarterly  or  more  frequent  basis,  accrual 
therefor  mav  be  included  in  costs  for 


payment  purposes,  provided  that  they  are 
paid  to  the  fund  within  30  days  after  the 
close  of  the  period  covered.  If  payments  are 
not  made  to  the  fund  within  such  30-day 
period,  pension  contribution  costs  shall  be 
excluded  fix)m  cost  for  payment  purposes 
until  payment  has  been  made. 

(c)  Special  bank  account —  use.  All 
advances  of  Government  funds  shall  be 
withdrawn  pursuant  to  a  letter  of  credit  in 
favor  of  the  bank  or,  in  the  option  of  the 
Government,  shall  be  made  by  check  payable 
to  the  contractor,  and  shall  be  deposited  only 
in  the  Special  Bank  Account  referred  to  in 
the  Agreement  for  Special  Bank  Account, 
which  is  attached  hereto  and  incorporated 
into  this  contract  as  an  appendix.  The 
contractor  shall  likewise  deposit  in  the 
Special  Bank  Account  any  other  revenues 
received  by  the  contractor  in  connection  with 
the  work  under  this  contract.  No  part  of  the 
funds  in  the  Special  Bank  Account  shall  be 
(1)  mingled  with  any  funds  of  the  contractor 
or  (2)  used  for  a  purpose  other  than  that  of 
making  payments  for  costs  allowable  under 
this  contract  or  payments  for  other  items 
specifically  approved  in  writing  by  the 
contracting  officer.  If  the  contracting  officer 
shall  at  any  time  determine  that  the  balance 
on  such  bank  account  exceeds  the 
contractor's  current  needs,  the  contractor 
shall  promptly  make  such  disposition  of  the 
excess  as  the  contracting  officer  may  direct. 

(d)  Title  to  funds  advanced.  Title  to  the 
unexpended  balance  of  any  funds  advanced 
and  of  any  bank  account  established 
pursuant  to  this  clause  shall  remain  in  the 
Government  and  be  superior  to  any  claim  or 
lien  of  the  bank  of  deposit  or  others.  It  is 
understood  that  an  advance  to  the  contractor 
hereunder  is  not  a  loan  to  the  contractor,  and 
will  not  require  the  payment  of  interest  by 
the  contractor,  and  that  the  contractor 
acquires  no  right,  title  or  interest  in  or  to 
such  advance  other  than  the  right  to  make 
expenditures  therefrom,  as  provided  in  this 
clause. 

(e)  Financial  settlement.  The  Government 
shall  promptly  pay  to  the  contractor  the 
unpaid  balance  of  allowable  costs  (or  other 
items  specifically  approved  in  writing  by  the 
contracting  officer)  and  fixed  fee  upon 
termination  of  the  work,  expiration  of  the 
term  of  the  contract,  or  completion  of  the 
work  and  its  acceptance  by  the  Government 
after  (1)  compliance  by  the  contractor  with 
DOE's  patent  clearance  requirements,  and  (2) 
the  furnishing  by  the  contracrtor  of: 

(i)  An  assignment  of  the  contractor's  rights 
to  any  refunds,  rebates,  allowances,  accounts 
receivable,  or  other  credits  applicable  to 
allowable  costs  under  the  contract; 

(ii)  A  closing  financial  statement; 

(iii)  The  accounting  for  Government-owned 
property  required  by  the  clause  entitled 
"Property;"  and 

(iv)  A  release  discharging  the  Government, 
its  officers,  agents,  and  employees  from  all 
liabilities,  obligations,  and  claims  arising  out 
of  or  under  this  contract  subject  only  to  the 
following  exceptions; 

(A)  Specified  claims  in  stated  amounts  or 
in  estimated  amounts  where  the  amounts  are 
not  susceptible  to  exact  statement  by  the 
contractor; 

(B)  Claims,  together  with  reasonable 
expenses  incidental  thereto,  based  upon 
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equal  monthly  installments.  Total  available 
fee  amount  earned  is  payable  following  the 
FDO's  issuing  a  Determination  of  Total 
Available  Fee  Amount  Earned  in  accordance 
with  the  clause  of  this  contract  entitled 
Total  Available  Fee:  Base  Fee  Amount  and 
Performance  Fee  Amount."  Base  fee  amount 
and  total  available  fee  amount  earned 
payments  shall  be  made  by  direct  payment  or 
withdrawn  ft-om  funds  advanced  or  available 
under  this  contract,  as  determined  by  the 
contracting  officer.  The  contracting  officer 
may  offset  against  any  such  fee  payment  the 
amounts  owed  to  the  Government  by  the 
contractor,  including  any  amounts  owed  for 
disallowed  costs  under  this  contract.  No  base 
fee  amount  or  total  available  fee  amount 
earned  payment  may  be  withdrawn  against 
the  payments  cleared  financing  arrangement 
with  the  prior  written  approval  of  the 
contracting  officer. 

Alternate  ID  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3204-3(c),  the 
following  paragraph  (j)  shall  be  included  in 
management  and  operating  contracts  with 
integrated  contractors: 

(j)  Review  and  approval  of  costs  incurred. 
The  contractor  shall  prepare  and  submit 
annually  as  of  September  30,  a  voucher  for 
the  total  of  net  expenditures  accrued  (i.e.,  net 
costs  incurred)  for  the  period  covered  by  the 
voucher,  and  DOE,  after  audit  and 
appropriate  adjustment,  will  approve  such 
voucher.  This  approval  by  DOE  will 
constitute  an  acknowledgment  by  DOE  that 
the  net  costs  incurred  are  allowable  under 
the  contract  and  that  they  have  been  recorded 
in  the  accounts  maintained  by  the  contractor 
in  accordance  with  DOE  accounting  policies, 
but  will  not  relieve  the  contractor  of 
responsibility  for  DOE's  assets  in  its  care,  for 
appropriate  subsequent  adjustments,  or  for 
errors  later  becoming  known  to  DOE. 

970.5232-3    Accounts,  Records,  and 
Inspection. 

As  prescribed  in  48  CFR  970.3270(a). 
insert  the  following  clause: 

Accounts,  Records,  and  Inspection  (Month 
and  Year  TBE) 

(a)  Accounts.  The  contractor  shall  maintain 
a  separate  and  distinct  set  of  accounts, 
records,  documents,  and  other  evidence 
showing  and  supporting  all  allowable  costs 
incurred,  revenues  or  other  applicable 
credits,  negotiated  fixed  amounts,  fixed-fee 
accruals,  and  the  receipt,  use,  and 
disposition  of  all  Government  property 
coming  into  the  possession  of  the  contractor 
under  this  contract.  The  system  of  accounts 
employed  by  the  contractor  shall  be 
satisfactory  to  DOE  and  in  accordance  with 
generally  accepted  accounting  principles 
consistently  applied. 

(b)  Inspection  and  audit  of  accounts  and 
records.  All  books  of  account  and  records 
relating  to  this  contract  shall  be  subject  to 
inspection  and  audit  by  DOE  at  all  reasonable 
times,  before  and  during  the  period  of 
retention  provided  for  in  (d)  below,  and  the 
contractor  shall  afford  DOE  proper  facilities 
for  such  inspection  and  audit. 

(c)  Audit  of  subcontractors'  records.  The 
contractor  also  agrees,  with  respect  to  any 
subcontracts  (including  fixed-price  or  luiit- 


price  subcontracts  or  purchase  orders)  where, 
under  the  terms  of  the  subcontract,  costs 
incurred  are  a  factor  in  determining  the 
amount  payable  to  the  subcontractor  of  any 
tier,  to  either  conduct  an  audit  of  the 
subcontractor's  costs  or  arrange  for  such  an 
audit  to  be  performed  by  the  cognizant 
government  audit  agency  through  the 
contracting  officer. 

(d)  Disposition  of  records.  Except  as  agreed 
upon  by  the  Government  and  the  contractor, 
all  financial  and  cost  reports,  books  of 
account  and  supporting  documents,  and 
other  data  evidencing  costs  allowable, 
revenues,  and  other  applicable  credits  under 
this  contract,  shall  be  the  property  of  the 
Government,  and  shall  be  delivered  to  the 
Government  or  otherwise  disposed  of  by  the 
contractor  either  as  the  contracting  officer 
may  from  time  to  time  direct  during  the 
progress  of  the  work  or,  in  any  event,  as  the 
contracting  officer  shall  direct  upon 
completion  or  termination  of  this  contract 
and  final  audit  of  accounts  hereunder.  Except 
as  provided  in  this  contract,  all  other  records 
in  the  possession  of  the  contractor  relating  to 
this  contract  shall  be  preserved  by  the 
contractor  for  a  period  of  three  years  after 
final  payment  under  this  contract  or 
otherwise  disposed  of  in  such  manner  as  may 
be  agreed  upon  by  the  Government  and  the 
contractor. 

(e)  Reports.  The  contractor  shall  furnish 
such  progress  reports  and  schedules, 
financial  and  cost  reports,  and  other  reports 
concerning  the  work  under  this  contract  as 
the  contracting  officer  may  from  time  to  lime 
require. 

(f)  Inspections.  The  DOE  shall  have  the 
right  to  inspect  the  work  and  activities  of  the 
contractor  under  this  contract  at  such  time  in 
such  manner  as  it  shall  deem  appropriate. 

(g)  Subcontracts.  The  contractor  further 
agrees  to  require  the  inclusion  of  provisions 
similar  to  those  in  paragraphs  (a)  through  (g) 
and  paragraph  (i)  of  this  clause  in  all 
subcontracts  (including  fixed-price  or  unit- 
price  subcontracts  or  purchase  orders)  of  any 
tier  entered  into  hereunder  where,  under  the 
terms  of  the  subcontract,  costs  incurred  are 

a  factor  in  determining  the  amount  payable 
to  the  subcontractor. 

(h)  Comptroller  General.  (1)  The 
Comptroller  General  of  the  United  States,  or 
an  authorized  representative,  shall  have 
access  to  and  the  right  to  examine  any  of  the 
contractor's  directly  pertinent  records 
involving  transactions  related  to  this  contract 
or  a  subcontract  hereunder. 

(2)  This  paragraph  may  not  be  construed  to 
require  the  contractor  or  subcontractor  to 
create  or  maintain  any  record  that  the 
contractor  or  subcontractor  does  not  maintain 
in  the  ordinary  course  of  business  or 
pursuant  to  a  provision  of  law. 

(3)  Nothing  in  this  contract  shall  be 
deemed  to  preclude  an  audit  by  the  General 
Accounting  Office  of  any  transaction  under 
this  contract. 

(End  of  Clause) 

Alternate  I  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3270(a)(1),  if  the 
contract  includes  the  clause  at  48  CFR 
52.21.5-22,  Price  Reduction  for  Defective  Cost 
or  Pricing  Data,  the  basic  clause  shall  be 
modified  as  follows: 
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(a)  Paragraph  (a)  of  the  basic  clause  shall 
be  modified  by  adding  the  words  "or 
anticipated  to  be  incurred"  after  the  words  ■ 
"allowable  costs  incurred." 

(b)  Paragraph  (g)  of  the  basic  clause  shall 
be  modified  by  adding  the  following: 

The  contractor  further  agrees  to  include  an 
"Audit"  clause,  the  substance  of  which  is  the 
"Audit"  clause  set  forth  at  48  CFR  52.215- 
2.  in  each  subcontract  which  does  not 
include  provisions  similar  to  those  in 
paragraph  (a)  through  paragraph  (g)  and 
paragraph  (h)  of  this  clause,  but  which 
contains  a  "defective  cost  or  pricing  data" 
clause. 

Alternate  II  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3270(a)(2),  in  cost- 
reimbursement  contracts  involving  an 
estimated  cost  exceeding  S5  million  and 
expected  to  run  for  more  than  2  years,  and 
any  other  cost-reimbursement  contract 
determined  by  the  Head  of  the  Contracting 
Activity  in  which  the  contractor  has  an 
established  internal  audit  organization,  add 
the  following  paragraph  (i)  to  the  basic 
clause: 

(i)  Internal  audit.  The  contractor  agpees  to 
conduct  an  internal  audit  and  examination 
satisfactory  to  DOE  of  the  records,  operations, 
expenses,  and  the  transactions  with  respect 
to  costs  claimed  to  be  allowable  under  this 
contract  annually  and  at  such  other  times  as 
may  be  mutually  agreed  upon.  The  results  of 
such  audit,  including  the  working  papers, 
shall  be  submitted  or  made  available  to  the 
contracting  officer.  The  contractor  shall 
include  this  paragraph  (i)  in  all  cost- 
reimbursement  subcontracts  with  an 
estimated  cost  exceeding  S5  million  and 
expected  to  run  for  more  than  2  years,  and 
any  other  cost-reimbursement  subcontract 
determined  by  the  Head  of  the  Contracting 
Activity. 

970.5232-4    Obligation  of  funds. 

As  prescribed  in  48  CFR  970.3270(b), 
insert  the  following  clause: 
Obligation  of  Funds  (Month  and  Year  TBE) 

(a)  Obligation  of  funds.  The  amount 
presently  obligated  by  the  Government  with 

respect  to  this  contract  is dollars  (S) . 

Such  amount  may  be  increased  unilaterally 
by  DOE  by  written  notice  to  the  contractor 
and  may  be  increased  or  decreased  by  written 
agreement  of  the  parties  (whether  or  not  by 
formal  modification  of  this  contract). 
Estimated  collections  from  others  for  work 
and  services  to  be  performed  under  this 
contract  are  not  included  in  the  amount 
presently  obligated.  Such  collections,  to  the 
extent  actually  received  by  the  contractor, 
shall  be  processed  and  accounted  for  in 
accordance  with  applicable  requirements 
imposed  by  the  contracting  officer  pursuant 
to  the  Laws,  regulations,  and  DOE  directives 
clause  of  this  contract.  Nothing  in  this 
paragraph  (a)  is  to  be  construed  as 
authorizing  the  contractor  to  exceed 
limitations  stated  in  financial  plans 
established  by  DOE  and  furnished  to  the 
contractor  from  time  to  time  under  this 
contract. 

(b)  Limitation  on  payment  by  the 
Government.  Except  as  otherwise  provided  in 
this  contract  and  except  for  costs  which  may 


be  incurred  by  the  contractor  pursuant  to  the 
termination  clause  of  the  contract,  or  costs  of 
claims  allowable  under  the  contract 
occurring  after  completion  or  termination 
and  not  released  by  the  contractor  at  the  time 
of  financial  settlement  of  the  contract  in 
accordance  with  the  clause  entitled 
"Payments  and  Advances."  payment  by  the 
Government  under  this  contract  on  account 
of  allowable  costs  shall  not,  in  the  aggregate, 
exceed  the  amount  obligated  with  respect  to 
this  contract,  less  the  contractor's  fee.  Unless 
expressly  negated  in  this  contract,  payment 
on  account  of  those  costs  excepted  in  the 
preceding  sentence  which  are  in  excess  of  the 
amount  obligated  with  respect  to  this 
contract  shall  be  subject  to  the  availability  of: 

(1)  Collections  accruing  to  the  contractor  in 
connection  with  the  work  under  this  contract 
and  processed  and  accounted  for  in 
accordance  with  applicable  requirements 
imposed  by  the  contracting  officer  pursuant 
to  the  Laws,  regulations,  and  DOE  directives 
clause  of  this  contract,  and 

(2)  Other  funds  which  DOE  may  legally  use 
for  such  purpose,  provided  DOE  will  use  its 
best  efforts  to  obtain  the  appropriation  of 
funds  for  this  purpose  if  not  otherwise 
available. 

(c)  Notices — Contractor  excused  from 
further  performance.  The  contractor  shall 
notify  DOE  in  writing  whenever  the 
unexpended  balance  of  available  funds 
(including  collections  available  under 
paragraph  (a)  of  this  clause,  plus  the 
contractor's  best  estimate  of  collections  to  be 

received  and  available  during  the day 

period  hereinafter  specified,  is  in  the 
contractor's  best  judgment  suficient  to 
continue  contract  operations  at  the 

programmed  rate  for  only days  and  to 

cover  the  contractor's  unpaid  fee,  and 
outstanding  encumbrances  and  liabilities  on 
account  of  costs  allowable  under  the  contract 
at  the  end  of  such  period.  Whenever  the 
unexpended  balance  of  available  funds 
(including  collections  available  under 
paragraph  (a)  of  this  clause,  less  the  amount 
of  the  contractor's  fee  then  earned  but  not 
paid,  is  in  the  contractor's  best  judgment 
sufficient  only  to  liquidate  outstanding 
encumbrances  and  liabilities  on  account  of 
costs  allowable  under  this  contract,  the 
contractor  shall  immediately  notify  DOE  and 
shall  make  no  further  encumbrances  or 
expenditures  (except  to  liquidate  existing 
encumbrances  and  liabilities),  and,  unless 
the  parties  otherwise  agree,  the  contractor 
shall  be  excused  from  further  performance 
(except  such  performance  as  may  become 
necessary  in  connection  with  termination  by 
the  Government)  and  the  performance  of  all 
work  hereunder  will  be  deemed  to  have  been 
terminated  for  the  convenience  of  the 
Government  in  accordance  with  the 
provisions  of  the  termination  clause  of  the 
contract. 

(d)  Financial  |.  lans;  cost  and  encumbrance 
limitations.  In  addition  to  the  limitations 
provided  for  elsewhere  in  this  contract,  DOE 
may.  through  financial  plans,  such  as 
Approved  Funding  Programs,  or  other 
directives  issued  to  the  contractor,  establish 
controls  on  the  costs  to  be  incurred  and 
encumbrances  to  be  made  in  the  performance 
of  the  contract  work.  Such  plans  and 


directives  may  be  amended  or  supplemented 
from  time  to  time  by  DOE.  The  contractor 
hereby  agrees. 

(1)  To  comply  with  the  specific  limitations 
(ceilings)  on  costs  and  encumbrances  set 
forth  in  such  plans  and  directives, 

(2)  To  comply  with  other  requirements  of 
such  plans  and  directives,  and 

(3)  To  notify  DOE  promptly,  in  writing, 
whenever  it  has  reason  to  believe  that  any 
limitation  on  costs  and  encumbrances  will  be 
exceeded  or  substantially  underrun. 

(e)  Government's  right  to  terminate  not 
affected.  The  giving  of  any  notice  under  this 
clause  shall  not  be  construed  to  waive  or 
impair  any  right  of  the  Government  to 
terminate  the  contract  under  the  provisions 
of  the  termination  clause  of  the  contract. 
(End  of  Clause) 

Alternate  I  (Month  and  Year  TBE).  As 
prescribed  in  48  CFR  970.3270(b).  paragraph 
(d)  of  the  clause  may  be  omitted  in  contracts 
which,  expressly  or  otherwise,  provide  a 
contractual  basis  for  equivalent  controls  in  a 
separate  clause. 

970.5235-1     Federally  Funded  Research 
and  Development  Center  Sponsoring 
Agreement. 

As  prescribed  in  48  CFR  970.3501-4. 
the  contracting  officer  shall  insert  the 
following  clause: 

Federally  Funded  Research  and  Development 
Center  Sponsoring  Agreement  (Month  and 
Year  TBE) 

(a)  Pursuant  to  48  CFR  35.017-1.  this 
contract  constitutes  the  sponsoring 
agreement  between  the  Department  of  Energy 
and  the  contractor,  which  establishes  the 
relationship  for  the  operation  of  a 
Department  of  Energy  sponsored  Federally 
Funded  Research  and  Development  Center 
(FFRDC). 

(b)  In  the  operation  of  this  FFRDC,  the 
contractor  may  be  provided  access  beyond 
that  which  is  common  to  the  normal 
contractual  relationship,  to  Government  and 
supplier  data,  including  sensitive  and 
proprietary  data,  and  to  Government 
employees  and  facilities  needed  to  discharge 
its  responsibilities  efficiently  and  effectively. 
Because  of  this  special  relationship,  it  is 
essential  that  the  FFRDC  be  operated  in  the 
public  interest  with  objectivity  and 
independence,  be  free  from  organizational 
conflicts  of  interest,  and  have  full  disclosure 
of  its  affairs  to  the  Department  of  Energy. 

(c)  Unless  otherwise  provided  by  the 
contract,  the  contractor  may  accept  work 
from  a  nonsponsoT  (as  defined  in  48  CFR 
35.017)  in  accordance  with  the  requirements 
and  limitations  of  DOE  Order  481.1.  Work  for 
Others  (Non-Department  of  Energy  Funded 
Work)  (see  current  version). 

(d)  As  an  FFRDC.  the  contractor  shall  not 
use  its  privileged  information  or  access  to 
government  facilities  to  compete  with  the 
private  sector.  Specific  guidance  on  restricted 
activities  is  contained  in  DOE  Order  481.1. 
(End  of  Clause) 

970.5236-1     Government  Facility 
Subcontract  Approval. 

As  prescribed  in  48  CFR  970.3605-2, 
insert  the  following  clause: 
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Government  Facili  \ 
(Month  and  Year  IJBE) 

Upon  request 
acceptance 
contractor  shall 
construction  of  nef/ 
or  repair  of  Gov 
the  plant.  Any  su 
under  this  paragra 
written  approval 
and  shall  contain 
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(End  of  Clause) 
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Waivler  of  Limitations  on 
Payme  its  to  Foreign  Nationals. 

in  48  CFR  970.3701-1- 
officer  shall  insert  the 
provision: 

itatit)ns  on  Severance 

n  Nationals  (Month  and 


970.5237-1 
Severance 

As  prescribed 
2,  the  contractin 
following  solicitation 

Waiver  of  Lim 
Payments  to  Forei; 
Year  TBE) 


Pursuant  to  48 
Payments  to  Foreiji 
allowability 
3-2(i)(iv)  and  (v 

(End  of  Clause) 


CFR 


970.3701-1,  Severance 
n  Nationals,  the  cost 
limit^ions  in  48  CFR  970.3102- 
waived  for  this  contract. 


a  re ' 
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Alternate  I  (Mo 
prescribed  in  48 
substitute  the  folic 
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waiver  of  limitatidns 
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Pursuant  to  48 
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Department  will  c 
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970.5237-2 

As  prescribed 
insert  the  follow 


ne 


B  ised 


shal 


Facilities  Manage 

Copies  of  DOE 
are  available  from  the 

(a)  Site  develop 
Government  shall 
site  development 
and  lands  for  whi 
responsible  undei 
of  this  contract.  ~ 
the  contractor  s 
through  annual  u 
Development  Pla 
actions  necessary 
these  facilities  c 
Government  and 
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under  this  contract 
the  contractor  sh. 
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Directives  in  the 
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contract.  The 
manage  and  control 
facilities  and 
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management, 
in  48  CFR  970.3770-2, 
ing  clause: 
lent  (Month  and  Year  TBE) 

1  )irectives  referenced  herein 
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;uidance  for  the  facilities 
:h  the  contractor  is 
the  terms  and  conditions 
upon  this  guidance, 

I  prepare,  and  maintain 
)dates,  a  Long-Range  Site 

(Plan)  to  reflect  those 
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shall  use  the  Plan  to 
the  development  of 
.  All  plans  and  revisions 
bv  the  Government. 


con  :ractor ; 


(b)  General  design  criteria.  The  general 
design  criteria  which  shall  be  utilized  by  the 
contractor  in  managing  the  site  for  which  it 
is  responsible  under  this  contract  are  those 
specified  in  the  applicable  DOE  Directives  in 
the  6430,  Design  Criteria,  series  listed 
elsewhere  in  this  contract.  The  contractor 
shall  comply  with  these  mandatory, 
minimally  acceptable  requirements  for  all 
facility  designs  with  regard  to  any  building 
acquisition,  new  facility,  facility  addition  or 
alteration  or  facility  lease  undertaken  as  part 
of  the  site  development  activities  of 
paragraph  (a)  above.  This  includes  on-site 
constructed  buildings,  pre-engineered 
buildings,  plan-fabricated  modular  buildings, 
and  temporary  facilities.  For  existing 
facilities,  original  design  criteria  apply  to  the 
structure  in  general;  however,  additions  or 
modifications  shall  comply  with  this 
directive  and  the  associated  latest  editions  of 
the  references  therein.  An  exception  may  be 
granted  for  off-site  office  space  being  leased 
by  the  contractor  on  a  temporary  basis. 

(c)  Energy  management.  The  contractor 
shall  manage  the  facilities  for  which  it  is 
responsible  under  the  terms  and  conditions 
of  this  contract  in  an  energy  efficient  manner 
in  accordance  with  the  applicable  DOE 
Directives  in  the  Life  Cycle  Facility 
Operations  Series  listed  elsewhere  in  this 
contract.  The  contractor  shall  develop  a  10- 
year  energy  management  plan  for  each  site 
with  annual  reviews  and  revisions.  The 
contractor  shall  submit  an  annual  report  on 
progress  toward  achieving  the  goals  of  the  10- 
year  plan  for  each  individual  site,  and  an 
energy  conservation  analysis  report  for  each 
new  building  or  building  addition  project. 
Any  acquisition  of  utility  services  by  the 
contractor  shall  be  conducted  in  accordance 
with  48  CFR  970.41. 

(d)  Subcontract  Requirements.  To  the 
extent  the  contractor  subcontracts 
performance  of  any  of  the  responsibilities 
discussed  in  this  clause,  the  subcontract  shall 
contain  the  requirements  of  this  clause 
relative  to  the  subcontracted  responsibilities. 

(End  of  Clause) 

970.5243-1     Changes. 

As  prescribed  in  48  CFR  970.4302-1. 
the  contracting  officer  shall  insert  the 
following  clause  in  all  management  and 
operating  contracts: 
Changes  (Month  and  Year  TBE) 

(a)  Changes  and  adjustment  of  fee.  The 
contracting  officer  may  at  any  time  and 
without  notice  to  the  sureties,  if  any,  issue 
written  directions  within  the  general  scope  of 
this  contract  requiring  additional  work  or 
directing  the  omission  of,  or  variation  in. 
work  covered  by  this  contract.  If  any  such 
direction  results  in  a  material  change  in  the 
amount  or  character  of  the  work  described  in 
the  "Statement  of  Work."  an  equitable 
adjustment  of  the  fee,  if  any,  jhall  be  made 
in  accordance  with  the  agreement  of  the 
parties  and  the  contract  shall  be  modified  in 
writing  accordingly.  Any  claim  by  the 
contractor  for  an  adjustment  under  this 
clause  must  be  asserted  in  writing  within  30 
days  from  the  date  of  receipt  by  the 
contractor  of  the  notification  of  change; 
provided,  however,  that  the  contracting 


officer,  if  it  is  determined  that  the  facts 
justify  such  action,  may  receive  and  act  upon 
any  such  claim  asserted  at  any  time  prior  to 
final  payment  under  this  contract.  A  failure 
to  agree  on  an  equitable  adjustment  under 
this  clause  shall  be  deemed  to  be  a  dispute 
within  the  meaning  of  the  clause  entitled 
"Disputes." 

(b)  Work  to  continue.  Nothing  contained  in 
this  clause  shall  excuse  the  contractor  from 
proceeding  with  the  prosecution  of  the  work 
in  accordance  with  the  requirements  of  any 
direction  hereunder. 

(End  of  Clause) 

970.5244-1    Contractor  Purchasing 
System. 

As  prescribed  in  48  CFR  970.4402-5, 
insert  the  following  clause: 
Contractor  Purchasing  Svstem  (Month  and 
Year  TBE) 

(a)  General.  The  contractor  shall  develop, 
implement,  and  maintain  formal  policies, 
practices,  and  procedures  to  be  used  in  the 
award  of  subcontracts  consistent  with  this 
clause  and  48  CFR  970.44.  The  contractor's 
purchasing  system  and  methods  shall  be 
fully  documented,  consistently  applied,  and 
acceptable  to  DOE  in  accordance  with  48 
CFR  970.4401-1.  The  contractor  shall 
maintain  file  documentation  which  is 
appropriate  to  the  value  of  the  purchase  and 
is  adequate  to  establish  the  propriety  of  the 
transaction  and  the  price  paid.  The 
contractor's  purchasing  performance  will  be 
evaluated  against  such  performance  criteria 
and  measures  as  may  be  set  forth  elsewhere 
in  this  contract.  DOE  reserves  the  right  at  any 
time  to  require  that  the  contractor  submit  for 
approval  any  or  all  purchases  under  this 
contract.  The  contractor  shall  not  purchase 
any  item  or  service  the  purchase  of  which  is 
expressly  prohibited  by  the  written  direction 
of  DOE  and  shall  use  such  special  and 
directed  sources  as  may  be  expressly 
required  by  the  DOE  contracting  officer.  DOE 
will  conduct  periodic  appraisals  of  the 
contractor's  management  of  all  facets  of  the 
purchasing  function,  including  the 
contractor's  compliance  with  its  approved 
svstem  and  methods.  Such  appraisals  will  be 
performed  through  the  conduct  of  Contractor 
Purchasing  System  Reviews  in  accordance 
with  48  CFR  subpart  44.3,  or,  when  approved 
by  the  contracting  officer,  through  the 
contractor's  participation  in  the  conduct  of 
the  Balanced  Scorecard  performance 
measurement  and  performance  management 
system.  The  contractor's  approved 
purchasing  system  and  methods  shall 
include  the  requirements  set  forth  in 
paragraphs  (b)  through  (x)  of  this  clause. 

(b)  Acquisition  of  utility  services.  Utility 
services  shall.be  acquired  in  accordance  with 
the  requirements  of  48  CFR  970.41. 

(c)  Acquisition  of  Real  Property.  Real 
property  shall  be  acquired  in  accordance 
with  48  CFR  Subpart  917.74. 

(d)  Advance  Notice  of  Proposed 
Subcontract  Awards.  Advance  notice  shall  be 
provided  in  accordance  with  48  CFR 
970.4401-3. 

(e)  Audit  of  Subcontractors.  (1)  The 
contractor  shall  provide  for: 
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(i)  periodic  post-award  audit  of  cost- 
reirabursement  subcontractors  at  all  tiers, 
and 

(ii)  audits,  where  necessary,  to  provide  a 
valid  basis  for  pre-award  or  cost  or  price 
analysis. 

(2)  Responsibility  for  determining  the  costs 
allowable  under  each  cost-reimbursement 
subcontract  remains  with  the  contractor  or 
next  higher-tier  subcontractor.  The  contractor 
shall  provide,  in  appropriate  cases,  for  the 
timely  involvement  of  the  contractor  and  the 
DOE  contracting  officer  in  resolution  of 
subcontract  cost  allowability. 

(3)  Where  audits  of  subcontractors  at  any 
tier  are  required,  arrangements  may  be  made 
to  have  the  cognizant  Federal  agency  perform 
the  audit  of  the  subcontract.  These 
arrangements  shall  be  made  administratively 
between  EKDE  and  the  other  agency  involved 
and  shall  provide  for  the  cognizant  agency  to 
audit  in  an  appropriate  manner  in  light  of  the 
magnitude  and  nature  of  the  subcontract.  In 
no  case,  however,  shall  these  arrangements 
preclude  determination  by  the  DOE 
contracting  officer  of  the  allowability  or 
unallowability  of  subcontractor  costs  claimed 
for  reimbursement  by  the  contractor. 

(4)  Allowable  costs  for  cost  reimbursable 
subcontracts  are  to  be  determined  in 
accordance  with  the  cost  principles  of  48 
CFR  Part  31,  appropriate  for  the  type  of 
orgauiization  to  which  the  subcontract  is  to  be 
awarded,  as  supplemented  by  48  CFR  Part 
931.  Allowable  costs  in  the  purchase  or 
transfer  from  contractor-affiliated  sources 
shall  be  determined  in  accordance  with  48 
CFR  970.4402-3  and  48  CFR  970.3102-3- 
21(b). 

(f)  Bonds  and  Insurance.  (1)  The  contractor 
shall  require  performance  bonds  in  penal 
amounts  as  set  forth  in  48  CFR  28.102-2(a) 
for  all  fixed  priced  and  unit-priced 
construction  subcontracts  in  excess  of 
$100,000.  The  contractor  shall  consider  the 
use  of  performance  bonds  in  fixed  price 
nonconstruction  subcontracts,  where 
appropriate. 

(2)  For  fixed-price,  unit-priced  and  cost 
reimbursement  construction  subcontracts  in 
excess  of  $100,000  a  payment  bond  shall  be 
obtained  on  Standard  Form  25A  modified  to 
name  the  contractor  as  well  as  the  United 
States  of  America  as  obligees.  The  penal 
amounts  shall  be  determined  in  accordance 
with  48  CFR  28.102-2(b). 

(3)  For  fixed-price,  unit-priced  and  cost- 
reimbursement  construction  subcontracts, 
greater  than  $25,000,  but  not  greater  than 
$100,000,  the  contractor  shall  select  two  or 
more  of  the  payment  protections  at  48  CFR 
28.102-l(b),  giving  particular  consideration 
to  the  inclusion  of  an  irrevocable  letter  of 
credit  as  one  of  the  selected  alternatives. 

(4)  A  subcontractor  may  have  more  than 
one  acceptable  surety  in  both  construction 
and  other  subcontracts,  provided  that  in  no 
case  will  the  liability  of  any  one  surety 
exceed  the  maximum  penal  sum  for  which  it 
is  qualified  for  any  one  obligation.  For 
subcontracts  other  than  construction,  a  co- 
surety (two  or  more  sureties  together)  may 
reinsure  amounts  in  excess  of  their 
individual  capacity,  with  each  surety  having 
the  required  underwriting  capacity  that 
appears  on  the  list  of  acceptable  corporate 
sureties. 


(g)  Buy  Amencan.  The  contractor  shall 
comply  with  the  provisions  of  the  Buy 
American  Act  as  reflected  in  48  CFR  52.225- 
3  and  48  CFR  52.225-5.  The  contractor  shall 
forward  determinations  of  nonavailability  of 
individual  items  to  the  DOE  contracting 
officer  for  approval.  Items  in  excess  of 
$100,000  require  the  prior  concurrence  of  the 
Head  of  Contracting  Activity.  If,  however,  the 
contractor  has  an  approved  purchasing 
system,  the  Head  of  the  Contracting  Activity 
may  authorize  the  contractor  to  make 
determinations  of  nonavailability  for 
individual  items  valued  at  $100,000  or  less. 

(h)  Construction  and  Architect-Engineer 
Subcontracts.  (1)  Independent  Estimates.  A 
detailed,  independent  estimate  of  costs  shall 
be  prepared  for  all  construction  work  to  be 
subcontracted. 

(2)  Specifications.  Specifications  for 
construction  shall  be  prepared  in  accordance 
with  the  DOE  publication  entitled  "General 
Design  Criteria  Manual." 

(3)  Prevention  of  Conflict  of  Interest,  (i) 
The  contractor  shall  not  award  a  subcontract 
for  construction  to  the  architect-engineer  firm 
or  an  affiliate  that  prepared  the  design.  This 
prohibition  does  not  preclude  the  award  of 

a  "turnkey"  subcontract  so  long  as  the 
subcontractor  assumes  all  liability  for  defects 
in  design  and  construction  and  consequential 
damages. 

(ii)  The  contractor  shall  not  award  both  a 
cost-reimbursement  subcontract  and  a  fixed- 
price  subcontract  for  construction  or 
architect-engineer  services  or  any 
combination  thereof  to  the  same  firm  where 
those  subcontracts  will  be  performed  at  the 
same  site. 

(iii)  The  contractor  shall  not  employ  the 
construction  subcontractor  or  an  affiliate  to 
inspect  the  firm's  work.  The  contractor  shall 
assure  that  the  working  relationships  of  the 
construction  subcontractor  and  the 
subcontractor  inspecting  its  work  and  the 
authority  of  the  inspector  are  clearly  defined. 

(i)  Contractor-Affiliated  Sources. 
Equipment,  materials,  supplies,  or  services 
from  a  contractor-affiliated  source  shall  be 
purchased  or  transferred  in  accordance  with 
48  CFR  970.4402-3. 

(j)  Contractor-Subcontractor  Relationship. 
The  obligations  of  the  contractor  under 
paragraph  (a)  of  this  clause,  including  the 
development  of  the  purchasing  system  and 
methods,  and  purchases  made  pursuant 
thereto,  shall  not  relieve  the  contractor  of  any 
obligation  under  this  contract  (including, 
among  other  things,  the  obligation  to 
properly  supervise,  administer,  and 
coordinate  the  work  of  subcontractors). 
Subcontracts  shall  be  in  the  name  of  the 
contractor,  and  shall  not  bind  or  purport  to 
bind  the  Government. 

(k)  Government  Property.  Identification, 
inspection,  maintenance,  protection,  and 
disposition  of  Government  property  shall 
conform  with  the  policies  and  principles  of 
48  CFR  part  45,  48  CFR  part  945.  the  Federal 
Property  Management  Regulations  41  CFR 
chapter  101,  the  DOE  Property  Management 
Regulations  41  CFR  chapter  109.  and  their 
contracts. 

(1)  Indemnification.  Except  for  Price- 
Anderson  Nuclear  Hazards  Indemnity,  no 
subcontractor  may  be  indemnified  except 


with  the  prior  approval  of  the  Senior 
Procurement  Executive. 

(m)  Leasing  of  Motor  Vehicles.  Contractors 
shall  comply  with  48  CFR  8.11  and  48  CFR 
908.11. 

(n)  Make-or-Buy  Plans.  Acquisition  of 
property  and  services  shall  be  obtained  on  a 
least-cost  basis,  consistent  with  the 
requirements  of  the  "Make-or-Buy  Plan" 
clause  of  this  contract  and  the  contractor's 
approved  make-or-buy  plan. 

(0)  Management,  Acquisition  and  Use  of 
Information  Resources.  Requirements  for 
automatic  data  processing  resources  and 
telecommunications  facilities,  services,  and 
equipment,  shall  be  reviewed  and  approved 
in  accordance  with  applicable  DOE  Orders 
and  regulations  regarding  information 
resources. 

(p)  Priorities,  Allocations  and  Allotments. 
Priorities,  allocations  and  allotments  shall  be 
extended  to  appropriate  subcontracts  in 
accordance  with  the  clause  or  clauses  of  this 
contract  dealing  with  priorities  and 
allocations. 

(q)  Purchase  of  Special  Items.  Purchase  of 
the  following  items  shall  be  in  accordance 
with  the  following  provisions  of  48  CFR 
908.71  and  the  Federal  Property  Management 
Regulations,  41  CFR  chapter  101: 

(1)  Motor  vehicles^»8  CFR  908.7101 

(2)  Aircraft— 48  CFR  908.7102 

(3)  Security  Cabinets— 48  CFR  908.7106 

(4)  Alcohol— 48  CFR  908.7107 

(5)  Helium— 48  CFR  908.7108 

(6)  Fuels  and  packaged  petroleum  products — 

48  CFR  908.7109 

(7)  Coal— 48  CFR  908.7110 

(8)  Arms  and  Ammunition — 48  CFR  908.7111 

(9)  Heavy  Water— 48  CFR  908.7121(a) 

(10)  Precious  Metals — 48  CFR  908.7121(b) 

(11)  Lithium— 48  CFR  908.7121(c) 

(12)  Products  and  services  of  the  blind  and 
severely  handicapped — 41  CFR  101- 
26.701 

(13)  Products  made  in  Federal  penal  and 
correctional  institutions — 41  CFR  101- 
26.702 

(r)  Purchase  vs.  Lease  Determinations. 
Contractors  shall  determine  whether  required 
equipment  and  property  should  be  purchased 
or  leased,  and  establish  appropriate 
thresholds  for  application  of  lease  vs. 
purchase  determinations.  Such 
determinations  shall  be  made: 

(1)  At  time  of  original  acquisition; 

(2)  When  lease  renewals  are  being 
considered;  and 

(3)  At  other  times  as  circumstances 
warrant. 

(s)  Quality  Assurance.  Contractors  shall 
provide  no  less  protection  for  the 
Government  in  its  subcontracts  than  is 
provided  in  the  prime  contract. 

(t)  Setoff  of  Assigned  Subcontractor 
Proceeds.  Where  a  subcontractor  has  been 
permitted  to  assign  payments  to  a  financial 
institution,  the  assignment  shall  treat  any 
right  of  setoff  in  accordance  with  48  CFR 
932.803. 

(u)  Strategic  and  Critical  Materials.  The 
contractor  may  use  strategic  and  critical 
materials  in  the  National  Defense  Stockpile. 

(v)  Termination.  When  subcontracts  are 
terminated  as  a  result  of  the  termination  of 
all  or  a  portion  of  this  contract,  the  contractor 
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vests  in  the  Government,  under  this 
paragraph  are  hereinafter  referred  to  as 
Government  property.  Title  to  Government 
property  shall  not  be  affected  by  the 
incorporation  of  the  property  into  or  the 
attachment  of  it  to  any  property  not  owned 
by  the  Government,  nor  shall  such 
Government  property  or  any  part  thereof,  be 
or  become  a  fixture  or  lose  its  identity  as 
personalty  by  reason  of  affixation  to  any 
realty. 

(c)  Identification.  To  the  extent  directed  by 
the  contracting  officer,  the  contractor  shall 
identify  Government  property  coming  into 
the  contractor's  possession  or  custody,  by 
marking  and  segregating  in  such  a  way, 
satisfactory  to  the  contracting  officer,  as  shall 
indicate  its  ownership  by  the  Government. 

(d)  Disposition.  The  contractor  shall  make 
such  disposition  of  Government  property 
which  has  come  into  the  possession  or 
custody  of  the  contractor  under  this  contract 
as  the  contracting  officer  may  direct  during 
the  progress  of  the  work  or  upon  completion 
or  termination  of  this  contract.  The 
contractor  may,  upon  such  terms  and 
conditions  as  the  contracting  officer  may 
approve,  sell,  or  exchange  such  property,  or 
acquire  such  property  at  a  price  agreed  upon 
by  the  contracting  officer  and  the  contractor 
as  the  fair  value  thereof.  The  amount 
received  by  the  contractor  as  the  result  of  any 
disposition,  or  the  agreed  fair  value  of  any 
such  property  acquired  by  the  contractor, 
shall  be  applied  in  reduction  of  costs 
allowable  under  this  contract  or  shall  be 
otherwise  credited  to  account  to  the 
Government,  as  the  contracting  officer  may 
direct.  Upon  completion  of  the  work  or  the 
termination  of  this  contract,  the  contractor 
shall  render  an  accounting,  as  prescribed  by 
the  contracting  officer,  of  all  government 
property  which  had  come  into  the  possession 
or  custody  of  the  contractor  under  this 
contract. 

(e)  Protection  of  government  property — 
management  of  high-risk  property  and 
classified  materials. 

(1)  The  contractor  shall  take  all  reasonable 
precautions,  and  such  other  actions  as  may 
be  directed  by  the  contracting  officer,  or  in 
the  absence  of  such  direction,  in  accordance 
with  sound  business  practice,  to  safeguard 
and  protect  government  property  in  the 
contractor's  possession  or  custody. 

(2)  In  addition,  the  contractor  shall  ensure 
that  adequate  safeguards  are  in  place,  and 
adhered  to,  for  the  handling,  control  and 
disposition  of  high-risk  property  and 
classified  materials  throughout  the  life  cycle 
of  the  property  and  materials  consistent  with 
the  policies,  practices  and  procedures  for 
property  management  contained  in  the 
Federal  Property  Management  regulations  (41 
CFR  chapter  101),  the  Department  of  Energy 
Property  Management  regulations  (41  CFR 
chapter  109),  and  other  applicable 
regulations. 

(3)  High-risk  property  is  property,  the  loss, 
destruction,  damage  to,  or  the  unintended  or 
premature  transfer  of  which  could  pose  risks 
to  the  public,  the  environment,  or  the 
national  security  interests  of  the  United 
States.  High-risk  property  includes 
proliferation  sensitive,  nuclear  related  dual 
use,  export  controlled,  chemically  or 


radioactively  contaminated,  hazardous,  and 
specially  designed  and  prepared  property, 
including  property  on  the  militarily  critical 
technologies  list. 

(f)  Risk  of  loss  of  Government  property. 
(l)(i)  The  contractor  shall  not  be  liable  for  the 
loss  or  destruction  of,  or  damage  to. 
Government  property  unless  such  loss, 
destruction,  or  damage  was  caused  by  any  of 
the  following: 

(A)  Willful  misconduct  or  lack  of  good 
faith  on  the  part  of  the  contractor's 
managerial  personnel; 

(B)  Failure  of  the  contractor's  managerial 
personnel  to  take  all  reasonable  steps  to 
comply  with  any  appropriate  written 
direction  of  the  contracting  officer  to 
safeguard  such  property  under  paragraph  (e) 
of  this  clause:  or 

(C)  Failure  of  contractor  managerial 
personnel  to  establish,  administer,  or 
properly  maintain  an  approved  property 
management  system  in  accordance  with 
paragraph  (i)(l)  of  this  clause. 

(ii)  If,  after  an  initial  review  of  the  facts, 
the  contracting  officer  informs  the  contractor 
that  there  is  reason  to  believe  that  the  loss, 
destruction  of,  or  damage  to  the  government 
property  results  from  conduct  falling  within 
one  of  the  categories  set  forth  above,  the 
burden  of  proof  shall  be  upon  the  contractor 
to  show  that  the  contractor  should  not  be 
required  to  compensate  the  government  for 
the  loss,  destruction,  or  damage. 

(2)  In  the  event  that  the  contractor  is 
determined  liable  for  the  loss,  destruction  or 
damage  to  Government  property  in 
accordance  with  (f)(1)  of  this  clause,  the 
contractor's  compensation  to  the  Government 
shall  be  determined  as  follows: 

(i)  For  damaged  property,  the 
compensation  shall  be  the  cost  of  repairing 
such  damaged  property,  plus  any  costs 
incurred  for  temporary  replacement  of  the 
damaged  property.  However,  the  value  of 
repair  costs  shall  not  exceed  the  fair  market 
value  of  the  damaged  property.  If  a  fair 
market  value  of  the  property  does  not  exist, 
the  contracting  officer  shall  determine  the 
value  of  such  property,  consistent  with  all 
relevant  facts  and  circumstances. 

(ii)  For  destroyed  or  lost  property,  the 
compensation  shall  be  the  fair  market  value 
of  such  property  at  the  time  of  such  loss  or 
destruction,  plus  any  costs  incurred  for 
temporary  replacement  cmd  costs  associated 
with  the  disposition  of  destroyed  property.  If 
a  fair  market  value  of  the  property  does  not 
exist,  the  contracting  officer  shall  determine 
the  value  of  such  property,  consistent  with 
all  relevant  facts  and  circumstances. 

(3)  The  portion  of  the  cost  of  insurance 
obtained  by  the  contractor  that  is  allocable  to 
coverage  of  risks  of  loss  referred  to  in 
paragraph  (f)(1)  of  this  clause  is  not 
allowable. 

(g)  Steps  to  be  taken  in  event  of  loss.  In  the 
event  of  any  damage,  destruction,  or  loss  to 
Government  property  in  the  possession  or 
custody  of  the  contractor  with  a  value  above 
the  threshold  set  out  in  the  contractor's 
approved  property  management  system,  the 
contractor: 

(1)  Shall  immediately  inform  the 
contracting  officer  of  the  occasion  and  extent 
thereof. 
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(2)  Shall  take  all  reasonable  steps  to  protect 
the  property  remaining,  and 

(3)  Shall  repair  or  replace  the  damaged, 
destroyed,  or  lost  property  in  accordance 
with  the  written  direction  of  the  contracting 
officer.  The  contractor  shall  take  no  action 
prejudicial  to  the  right  of  the  Government  to 
recover  therefore,  and  shall  furnish  to  the 
Government,  on  request,  ail  reasonable 
assistance  in  obtaining  recovery. 

(h)  Government  property  for  Government 
use  only.  Government  property  shall  be  used 
only  for  the  performance  of  this  contract. 

(i)  Property  Management.  (1)  Property 
Management  System,  (i)  The  contractor  shall 
establish,  administer,  and  properly  maintain 
an  approved  property  management  system  of 
accounting  for  and  control,  utilization, 
maintenance,  repair,  protection,  preservation, 
and  disposition  of  Government  property  in 
its  possession  under  the  contract.  The 
contractor's  property  management  system 
shall  be  submitted  to  the  contracting  officer 
for  approval  and  shall  be  maintained  and 
administered  in  accordance  with  sound 
business  practice,  applicable  Federal 
Property  Management  regulations  and 
Department  of  Energy  Property  Management 
regulations,  and  such  directives  or 
instructions  which  the  contracting  officer 
may  from  time  to  time  prescribe. 

(ii)  In  order  for  a  property  management 
system  to  be  approved,  it  must  provide  for: 

(A)  Comprehensive  coverage  of  property 
from  the  requirement  identification,  through 
its  life  cycle,  to  final  disposition; 

(B)  Employee  personal  responsibility  and 
accountability  for  Government-owned 
property; 


(C)  Full  integration  with  the  contractor's 
other  administrative  and  financial  systems; 
and 

(D)  A  method  for  continuously  improving 
property  management  practices  through  the 
identification  of  best  practices  established  by 
"best  in  class"  performers. 

(iii)  Approval  of  the  contractor's  property 
management  system  shall  be  contingent  upon 
the  completion  of  the  baseline  inventory  as 
provided  in  subparagraph  (i)(2)  of  this  clause. 

(2)  Property  Inventory,  (i)  Unless  otherwise 
directed  by  the  contracting  officer,  the 
contractor  shall  within  six  months  after 
execution  of  the  contract  provide  a  baseline 
inventory  covering  all  items  of  Government 
property. 

(ii)  If  the  contractor  is  succeeding  another 
contractor  in  the  performance  of  this 
contract,  the  contractor  shall  conduct  a  joint 
reconciliation  of  the  property  inventory  with 
the  predecessor  contractor.  The  contractor 
agrees  to  participate  in  a  joint  reconciliation 
of  the  property  inventory  at  the  completion 
of  this  contract.  This  information  will  be 
used  to  provide  a  baseline  for  the  succeeding 
contract  as  well  as  information  for  closeout 
of  the  predecessor  contract. 

(j)  The  term  "contractor's  managerial 
personnel"  as  used  in  this  clause  means  the 
contractor's  directors,  officers  and  any  of  its 
managers,  superintendents,  or  other 
equivalent  representatives  who  have 
supervision  or  direction  of: 

(1)  All  or  substantially  all  of  the 
contractor's  business;  or 

(2)  All  or  substantially  all  of  the 
contractor's  operations  at  any  one  facility  or 
separate  location  to  which  this  contract  is 
being  performed;  or 


(3)  A  separate  and  complete  major 
industrial  operation  in  connection  with  the 
performance  of  this  contract;  or 

(4)  A  separate  and  complete  major 
construction,  alteration,  or  repair  operation 
in  connection  with  performance  of  this 
contract;  or 

(5)  A  separate  and  discrete  major  task  or 
operation  in  connection  with  the 
performance  of  this  contract. 

(k)  The  contractor  shall  include  this  clause 
in  all  cost  reimbursable  subcontracts. 
(End  of  Clause) 

Alternate  I  (Month  and  Year  TBE).  As 
prescribedan  48  CFR  970.4501-1  (b),  when 
the  award  is  to  a  nonprofit  contractor,  replace 
paragraph  (j)  of  the  basic  clause  with  the 
following  paragraph  (j): 

(j)  The  term  "contractor's  managerial 
personnel"  as  used  in  this  clause  means  the 
contractor's  directors,  officers  and  any  of  its 
managers,  superintendents,  or  other 
equivalent  representatives  who  have 
supervision  or  direction  of  all  or 
substantially  all  of: 

(1)  The  contractor's  business;  or 

(2)  The  contractor's  operations  at  any  one 
facility  or  separate  location  at  which  this 
contract  is  being  performed;  or 

(3)  The  contractor's  Government  property 
system  and/or  a  Major  System  Acquisition  or 
Major  Project  as  defined  in  DOE  Order  4700.1 
(Version  in  effect  on  effective  date  of 
contract). 

(FR  Doc.  00-4880  Filed  3-10-00;  8:45  am] 
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faxed  comments  should  be  identified 
with  docket  number  TMD-00-02-PR.  To 
facilitate  the  timely  scanning  and 
posting  of  comments  to  the  NOP 
homepage,  multiple  page  comments 
submitted  by  regular  mail  should  not  be 
stapled  or  clipped.  Commenters  should 
identify  the  topic  and  section  number  of 
this  proposal  to  which  the  comment 
refers. 

It  is  our  intention  to  have  all 
comments  to  this  proposal,  whether 
mailed,  faxed,  or  submitted  via  the 
Internet,  available  for  viewing  on  the 
NOP  homepage  at  http:// 
www.ams.usda.gov/nop  in  a  timely 
manner.  Comments  submitted  in 
response  to  this  proposal  will  be 
available  for  viewing  at  USDA-AMS, 
Transportation  and  Marketing,  Room 
2945-South  Building,  14th  and 
Independence  Ave..  SW.  Washington, 
DC,  from  9:00  a.m.  to  12:00  p.m.  and 
from  1:00  p.m.  to  4:00  p.m.,  Monday 
through  Friday  (except  official  Federal 
holidays).  Persons  wanting  to  visit  the 
USDA  South  Building  to  view 
comments  received  in  response  to  this 
proposal  are  requested  to  make  an 
appointment  in  advance  by  calling  (202) 
720-3252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mathews.  Senior  Agricultural 
Marketing  Specialist.  USDA-AMS-TM- 
NOP.  Room  2510-So.,  PO  Box  96456, 
Washington,  DC  20090-6456; 
Telephone:  (202)  205-7806;  Fax:  (202) 
205-7808. 
SUPPLEMENTARY  INFORMATION: 

Background  of  the  National  Organic 
Program 

To  address  problems  created  by 
inconsistent  organic  standards,  the 
organic  industry  attempted  to  establish 
a  national  voluntary  organic 
certification  program  in  the  late  1980's. 
However,  that  effort  failed  to  develop  a 
consensus  on  needed  organic  standards. 
Congress  was  then  petitioned  by  an 
organic  industry  trade  association  to 
establish  a  mandatory  national  organic 
program,  resulting  in  the  Organic  Foods 
Production  Act  of  1990  (the  Act). 
Congress  passed  the  Act  to:  (1)  Establish 
national  standards  governing  the 
marketing  of  certain  agricultural 
products  as  organically  produced 
products;  (2)  assure  consumers  that 
organically  produced  products  meet  a 
consistent  standard;  and  (3)  facilitate 
commerce  in  fresh  and  processed  food 
that  is  organically  produced.  This 
fjToposal  is  designed  to  implement  the 
Act. 

To  help  readers  better  understeind  this 
proposal,  we  have  provided  answers  to 
some  frequently  asked  questions  about 


the  proposed  rule,  including  some  of  the 
issues  most  commonly  raised  in  public 
comments. 

Is  this  the  final  word  on  National 
organic  standards? 

No.  This  is  only  a  proposed  rule.  It  is 
importcuit  that  you  take  the  time  to  read 
it  carefully  and  write  to  USDA  to  give 
us  your  recommendations,  being  as 
specific  as  you  can.  Your  comments  are 
due  by  June  12,  2000. 

Your  comments  do  matter.  On 
December  16. 1997.  the  first  proposed 
rule  was  published  in  the  Federal 
Register,  and  275,603  people  wrote  to 
us  to  explain  why  and  how  the  rule 
should  be  rewnritten.  the  largest  public 
response  to  a  proposed  rule  in  USDA 
history.  Then,  in  the  October  24,  1998 
Federal  Register,  we  asked  for  public 
comment  on  issues  concerning  livestock 
confinement,  medications,  and  the 
authority  of  certifying  agents,  and 
10.817  people  wrote  to  us.  As  you  read 
through  this  document,  you  will  get  a 
sense  of  what  these  comments  said 
because  in  each  section  we  briefly 
summarize  the  relevant  comments  and 
provide  our  response  to  them. 

We  expect  to  publish  a  final  rule  later 
this  year,  once  we  know  what  you  think 
about  this  proposal.  The  final  rule  will 
have,  as  proposed  here,  an 
implementation  phase-in  period  so 
farmers  and  processors  won't  have  to 
change  overnight. 

Has  there  been  citizen  input  on  this 
proposal  beyond  public  comments? 

Yes.  The  National  Organic  Standards 
Board  (NOSB)  is  a  15-member  citizen 
board  that  advises  the  Secreteuy  on  all 
aspects  of  the  National  Organic  Program 
and  has  special  responsibility  for 
development  of  the  National  List. 
Established  by  law  in  1990,  the  NOSB 
includes  3  environmental 
representatives,  3  consumer 
representatives,  4  organic  farmers/ 
ranchers.  2  organic  processors,  1 
retailer,  1  scientist,  and  1  certifying 
agent.  Currently,  the  NOSB  comprises 
14  members.  The  15th  member,  an 
accredited  certifying  agent,  would  be 
appointed  after  certifying  agents  are 
accredited  by  the  Secretary.  Since  the 
first  NOSB  was  appointed  in  1993,  the 
Board  has  held  19  public  meetings, 
including  one  public  teleconference, 
crisscrossing  the  country  to  hear  from 
the  public  before  making 
recommendations  to  the  Secretary  on 
national  standards.  The  vast  majority  of 
commenters  on  the  first  proposed  rule 
urged  the  Secretary  to  rewrite  the 
proposal  in  line  with  NOSB 
recommendations — and  this  is  what  we 
have  done.  More  information  on  NOSB 
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members,  meeting  minutes,  £Uid  a  side- 
by-side  comparison  of  this  proposal 
with  NOSB  recommendations  can  be 
found  at  www.ams.nop/gov. 

In  addition,  to  be  consistent  with 
OMB  Circular  No,  A-119,  which  directs 
agencies  to  use  voluntary  consensus 
standcirds,  USDA  considered  adoption 
of  the  American  Organic  Standards, 
Guidelines  for  the  Organic  Industry  as  a 
voluntary  consensus  standard  for  use  in 
the  National  Organic  Program.  In 
October  1999,  the  Organic  Trade 
Association  published  the  American 
Organic  Standards  (AOS).  The  AOS 
standards  were  developed  over  several 
months  with  two  opportunities  for 
comment  from  interested  parties.  The 
introduction  states  that  the  standards 
are  written  as  an  up-to-date  compilation 
and  codification  of  organic  standards 
and  certification  procedures,  as  they  are 
understood  and  applies  in  the  United 
States.  Organic  Trade  Association 
members  are  expected  to  follow  the 
guidelines. 

USDA  has  determined  that  it  would 
be  impractical  to  use  the  American 
Organic  Standards  in  lieu  of  USDA 
developed  standards  for  the  following 
reasons:  (1)  Not  all  participants  in  the 
organic  industry  elected  to  participate 
in  developing  the  AOS;  (2)  the  AOS  are 
new  to  the  industry  so  there  has  not 
been  sufficient  time  for  the  industry  to 
assess  their  effectiveness,  and  (3)  some 
certifying  agents  disagree  with  portions 
of  the  AOS. 

Why  do  we  need  national  standards  for 
organic  food? 

National  standards  for  organic  food 
production  are  designed  to  bring  about 
greater  uniformity  in  the  production, 
manufacture,  and  marketing  of  organic 
products.  In  the  absence  of  a  national 
standard,  49  State  and  private 
organizations  have  established 
individual  programs  and  standards  for 
certiiying  organic  agricultural  products. 
The  lack  of  consistency  between  these 
standards  has  created  problems  for 
farmers  and  handlers  of  organic 
products,  particularly  if  they  want  to 
sell  their  products  in  multiple  States 
with  different  standards.  Lack  of  a 
nationwide  standard  has  also  created 
confusion  for  consumers,  who  may  be 
uncertain  what  it  really  means  when  a 
food  product  is  called  "organic." 

With  a  national  standard,  consumers 
across  the  country  can  go  into  any  store 
and  have  full  confidence  that  any  food 
product  labeled  "organic"  meets  a  strict, 
consistent  standard  no  matter  where  it 
was  made.  Use  of  the  word,  "organic," 
on  the  label  of  any  product  that  does  not 
meet  the  standard  is  strictly  prohibited. 


Consumers  will  have  that  confidence, 
because  this  proposal  requires  for  the 
first  time  that  all  organic  operations  be 
certified  by  USDA-approved  certifying 
agents.  Up  to  now,  certification  has  been 
optional;  some  farmers  choose  not  to  be 
certified  at  all,  and  others  are  certified 
by  State  or  private  certifiers  using 
different  standards.  It  can  be  hard  for 
consumers  to  know  if  a  product  has 
been  certified,  or,  if  it  has,  to  what 
standard.  Under  this  proposal,  all 
organic  operations,  except  for  the  very 
smallest,  would  be  certified  to  the  same 
standard.  And  all  products  labeled  as 
"organic"  would  have  to  comply  with 
the  production  and  handling  standards 
in  this  rule. 

Consumers  can  also  look  for  the 
USDA  organic  seal,  which  can  only  be 
used  on  products  that  have  been 
certified  by  USDA-approved  certifying 
agents.  This  seal  assures  consumers  that 
the  maker  of  the  product  is  part  of  a 
rigorous  certification  program  and  has 
been  thoroughly  reviewed  by 
professional  inspectors  trained  in 
organic  agriculture. 

National  standards  will  also  bring 
greater  predictability  for  producers  of 
organic  foods.  There  will  be  no 
confusion  about  whether  a  product 
satisfies  the  particular  standard  of  any 
State,  for  example,  because  all  organic 
foods  will  meet  the  same  standards. 

Finally,  a  national  standard  for 
organic  food  will  help  our  farmers  and 
manufacturers  sell  organic  products  in 
other  countries.  The  lack  of  a  consistent 
national  organic  program  has  limited 
access  to  important  markets  in  other 
countries  because  of  the  confusion 
created  by  multiple,  independent 
standards.  A  strong  national  standard 
will  help  to  ensure  buyers  in  other 
countries  that  all  U.S.  organic  products 
meet  the  same  standards. 

How  can  I  tell  how  much  organic  food 
is  in  a  product? 

This  proposal  sets  strict  labeling 
standards  based  on  the  percentage  of 
organic  content.  If  a  product  is  100 
percent  organic,  it  can,  of  course,  be 
labeled  as  such.  A  product  that  is  at 
least  95  percent  organic  can  be 
described  as.  for  example,  "organic 
cereal."  If  a  cereal,  for  example, 
contains  between  50  and  95  percent 
organic  content,  it  can  be  described  as 
"cereal  made  with  organic  ingredients," 
and  up  to  three  organic  ingredients  can 
be  listed.  Finally,  if  the  food  contains 
less  than  50  percent  organic  content,  the 
term,  "organic,"  may  only  appear  on  the 
ingredient  information  panel.  These 
four  new  labeling  categories  will 
provide  consumers  with  much  greater 


information  than  they  have  today. 
[Labeling  is  covered  in  subpart  D.] 

What  is  the  National  List? 

The  National  List  of  Allowed  and 
Prohibited  Substances  (known  as  the 
National  List)  identifies  specific 
substances  that  may  or  may  not  be  used 
in  organic  production  and  handling 
operations.  The  National  List  is 
developed  by  the  NOSB,  through 
consultation  with  outside  experts,  and 
forwarded  to  the  Secretary  for  approval. 
The  list  identifies  those  synthetic 
substances,  which  would  otherwise  be 
prohibited,  that  may  be  used  in  organic 
production  based  on  the 
recommendations  of  the  NOSB.  Only 
those  synthetic  substances  found  on  the 
National  List  may  be  used.  The  National 
List  also  identifies  those  natural 
substances  that  may  not  be  used  in 
organic  production,  as  determined  by 
the  Secretary  based  on  the  NOSB 
recommendations . 

The  first  proposal  included  some 
substances  on  the  National  List  that 
were  not  recommended  by  the  NOSB. 
This  proposal  contains  no  substances  on 
the  approved  list  that  were  not  found  in 
the  NOSB  recommendations. 

This  proposal  also  includes 
restrictions  or  other  conditions  on  the 
use  of  allowed  substances,  also  known 
as  "annotations,"  as  recommended  by 
the  NOSB.  Such  annotations  have  been 
used  by  existing  State  and  private 
certification  programs  to  further  ensure 
that  allowed  substances  are  used  in  a 
maimer  that  is  consistent  with  organic 
production.  (The  National  List  is 
covered  in  subpart  G.  §§  205.600 
through  205.607.) 

Does  this  proposal  prohibit  use  of 
genetic  engineering  in  organic 
production  ? 

Yes.  This  proposal  prohibits  the  use 
of  genetic  engineering  (included  in  the 
broad  definition  of  "excluded  methods" 
in  this  proposal,  based  on  the  definition 
recommended  by  the  National  Organic 
Standards  Board)  in  the  production  of 
all  foods  and  ingredients  that  carry  the 
organic  label. 

275.603  commenters  on  the  first 
proposal  nearly  universally  opposed  the 
use  of  this  technology  in  organic 
production  systems.  Based  on  this 
overwhelming  public  opposition,  this 
proposal  prohibits  its  use  in  the 
production  of  all  organic  foods  even 
though  there  is  no  current  scientific 
evidence  that  use  of  excluded  methods 
presents  unacceptable  risks  to  the 
environment  or  human  health.  While 
these  methods  have  been  approved  for 
use  in  general  agricultural  production 
and  mav  offer  certain  benefits  for  the 
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Does  this  proposal  prohibit  use  of 
irradiation  in  organic  production? 

Yes.  This  proposal  prohibits  the  use 
of  irradiation  in  the  production  of  all 
foods  and  ingredients  that  carry  the 
organic  label.  275,603  commenters  on 
the  first  proposal  almost  universally 
opposed  the  use  of  this  technology  in 
organic  production  systems.  Based  on 
this  overwhelming  public  opposition, 
this  proposal  prohibits  its  use  in  the 
production  of  all  organic  foods  even 
though  there  is  no  current  scientific 
evidence  that  use  of  irradiation  presents 
unacceptable  risks  to  the  environment 
or  human  health  and  may,  in  fact,  offer 
certain  benefits.  Because  this  rule  is  a 
marketing  standard  and  consumers  have 
expressed  a  clear  expectation  that 
irradiation  should  not  be  used  in  the 
production  of  organic  foods,  foods 
produced  with  this  technology  will  not 
be  permitted  to  carry  the  organic  label. 

The  prohibition  on  irradiation 
extends  to  nonorganic  ingredients  used 
in  mostly  organic  ingredients — those 
products  where  more  than  half  of  the 
ingredients  are  organic  and  that  have 
the  word,  "organic,"  on  the  main 
product  label.  Only  those  products,  in 
which  fewer  than  half  of  the  ingredients 
are  organic  and  in  which  the  organic 
ingredients  are  only  identified  on  the 
ingredient  panel,  could  contain 
irradiated  nonorganic  ingredients.  We 
do  not  believe  that  this  prohibition  on 
irradiation  in  nonorganic  ingredients 
will  place  imdue  burden  on  either 
handlers  or  certifiers  because  of  current 
labeling  requirements  for  irradiated 
products. 

Does  this  proposal  prohibit  use  of 
sewage  sludge  in  organic  production? 

Yes.  This  proposal  prohibits  the  use 
of  sewage  sludge  in  the  production  of  all 
foods  and  ingredients  that  carry  the 
organic  label.  This  prohibition  extends 
to  nonorganic  ingredients  used  in  the 
production  of  mostly  organic  foods — 
those  products  in  which  more  than  half 
of  the  ingredients  are  organic  and  that 
have  the  word,  "organic,"  on  the  main 
product  label.  Only  those  products,  in 
which  fewer  than  half  of  the  ingredients 
are  organic  and  which  the  organic 
ingredients  are  only  identified  on  the 
ingredient  panel,  could  contain 
nonorganic  ingredients  produced  using 
sewage  sludge. 

275,603  commenters  on  the  first 
proposal  almost  universally  opposed  the 
use  of  this  technology  in  organic 
production  systems.  Based  on  this 
overwhelming  public  opposition,  this 
proposal  prohibits  its  use  in  the 
production  of  all  organic  foods,  even 
though  there  is  no  current  scientific 


evidence  that  use  of  sewage  sludge  in 
the  production  of  foods  presents 
unacceptable  risks  to  the  environment 
or  human  health.  We  believe  consumers 
have  expressed  a  clear  expectation  that 
sewage  sludge  should  not  be  used  in  the 
production  of  any  ingredients  contained 
in  mostly  organic  products.  Because 
prominent  use  of  the  word,  "organic," 
on  the  label  of  such  products  reinforces 
that  expectation,  we  have  chosen  to 
prohibit  use  of  sewage  sludge  in 
production  of  both  the  organic  and 
nonorganic  ingredients.  We  recognize 
that  this  policy  may  place  additional 
burdens  on  organic  food  processors  and 
certifying  agents.  However,  we  believe 
that  the  need  to  meet  strong  consumer 
expectations  outweighs  these  concerns. 

Does  this  proposal  set  standards  for 
livestock  production? 

Yes.  The  proposal  sets  the  first 
comprehensive  standards  for  production 
of  organic  animals  and  meat  products. 
Under  this  proposal,  use  of  antibiotics 
would  be  prohibited  in  organic  livestock 
production.  The  standards  also  prohibit 
the  routine  confinement  of  animals  and 
require  that  ruminant  animals  have 
access  to  outdoor  land  and  pasture, 
although  temporary  confinement  would 
be  allowed  under  certain,  limited 
circumstances.  Animals  under  organic 
management  must  also  receive  100- 
percent  organically  grown  feed. 
(Organic  livestock  management  issues 
are  discussed  in  greater  detail  under 
subpart  C,  205.236  through  205.239.) 

Does  this  proposal  prohibit 
"ecolabeling"? 

No.  This  proposal  only  regulates  use 
of  the  term,  "organic."  on  product 
labels.  Other  labels  would  be  allowed  as 
long  as  they  are  truthful  and  not 
misleading  and  meet  general  food 
labeling  requirements.  The  labeling 
requirements  of  this  proposal  are 
intended  to  assure  that  the  term, 
"organic,"  and  other  similar  terms  or 
phrases  are  not  used  in  a  way  that 
misleads  consumers.  Should  we  find 
that  terms  or  phrases  are  being  used  to 
represent  "organic"  when  the  products 
are  not  produced  to  the  requirements  of 
this  regulation,  we  would  proceed  to 
restrict  their  use.  (Labeling  is  covered  in 
subpart  D.) 

Are  organic  foods  pesticide-free? 

No.  Organic  farmers  can  use  natural 
pesticides  to  control  weeds  and  insects 
and  maintain  the  high  quality  of  organic 
products  that  consumers  have  come  to 
.  expect.  Use  of  synthetic  chemical 
pesticides,  however,  is  prohibited 
unless  specifically  allowed  on  the 
National  List  as  recommended  by  the 
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National  Organic  Standards  Board  and 
approved  by  the  Secretary.  (The 
National  List  is  covered  in  subpart  G, 
sections  205.600  through  205.607.) 

Who  needs  to  be  certified? 

As  a  general  rule,  all  orgemic 
production  and  handling  operations 
must  be  certified.  The  Act  and  this 
proposal,  however,  do  provide  for  some 
exceptions.  For  example,  organic 
operations  with  less  than  $5,000  in 
annual  sales  of  organic  products  do  not 
require  certification.  Similarly,  organic 
operations  that  handle  only  those 
products  with  less  than  50  percent 
organic  content  or  that  restrict  labeling 
of  organic  ingredients  to  the  ingredient 
information  panel  do  not  require 
certification.  Finally,  we  are  not 
requiring  certification  of  most  grocery 
stores  and  restaurants  (referred  to  in  this 
proposal  as  "retail  food 
establishments")  at  this  time. 

Even  where  operations  do  not  require 
certification,  however,  all  organic  food 
products  must  meet  the  national 
standards  as  described  in  this  proposal. 
In  that  way,  consumers  can  be  confident 
that  all  products  labeled  as  "organic" 
meet  the  national  standards,  even  if  they 
did  not  require  certification  imder  the 
NOP.  (Certification  is  covered  in  subpart 
E;  the  exceptions  from  certification  are 
foxmd  in  subpart  B.) 

Will  organic  farmers  have  to  pay  fees? 

Organic  farmers  and  other  organic 
operations  will  have  to  pay  fees  for 
organic  certification  but  will  not  be 
charged  any  fees  by  USDA.  Fees  for 
certification  services  will  be  set  by  the 
private  or  State  certifying  agents.  The 
proposal  also  requires  that  certifying 
agents  make  their  schedule  of  fees 
publicly  available  so  that  organic 
operations  can  plan  appropriately  and 
so  that  they  can  make  informed  choices 
where  multiple  certifying  agents  are 
available.  USDA  will  also  review  fees 
charged  by  certifying  agents  to  ensure 
that  they  are  reasonable  and  that  they 
are  being  appUed  fairly  to  all  organic 
operations.  Under  this  proposal,  USDA 
would  only  charge  fees  for  reviewing 
("accrediting")  certifying  agents.  These 
fees  will  primarily  be  based  on  the 
actual  costs  of  the  accreditation  work 
done  by  USDA  staff  so  that  certifying 
agents  with  smaller  and  less  complex 
programs  will  pay  lower  fees.  The 
proposal  also  provides  for  a  reduction  in 
the  accreditation  fees  during  the  first  18 
months  of  the  program  to  provide  an 
incentive  for  certifying  agents  to  become 
accredited  under  the  new  national 
program  as  soon  as  possible.  (Fees  are 
covered  in  subpart  G,  §§  205.640 
through  205.642.) 


How  do  I  become  an  accredited 
certifying  agent? 

All  certifying  agents  must  be 
accredited  by  USDA.  Certifying  agents 
may  apply  for  accreditation  effective 
with  publication  of  the  final  rule  and 
are  encouraged  to  apply  as  soon  after 
publication  of  the  final  rule  as  possible. 
USDA  will  provide  additional 
information  on  applying  for 
accreditation  on  or  about  the  date  of 
publication  of  the  final  rule.  This 
information  will  be  available  on  the 
NOP  website  and  by  mail  upon  request. 

Applications  for  accreditation  will  be 
handled  on  a  first-come-first-served 
basis.  Those  that  apply  within  the  first 
6  months  following  publication  of  the 
final  rule  and  are  determined  by  the 
Administrator  to  meet  the  requirements 
for  accreditation  will  be  notified  of  their 
status  in  writing  on  or  about  12  months 
after  publication  of  the  final  rule.  This 
approach  is  being  taken  because  of  the 
market  advantage  that  could  be  realized 
by  accredited  certifying  agents  if  USDA 
did  not  announce  the  accreditations 
simultaneously.  (Accreditation  is 
covered  in  subpart  F.) 

What  are  the  roles  and  responsibilities 
of  certifying  agents  in  the  National 
Organic  Program? 

Certifying  agents  are  the  "front  line" 
representatives  of  USDA  and  play  a 
critical  role  in  the  oversight  and 
enforcement  of  the  national  organic 
standards  program.  Once  accredited  by 
USDA,  certifying  agents  are  empowered 
to  make  key  decisions  regarding  the 
status  of  organic  operations.  Certifying 
agents  review  the  organic  plans  of 
organic  operations  and  are  authorized  to 
grant  certification  to  those  operations 
that  meet  the  strict  national  organic 
standards.  Certifying  agents  are  also 
responsible  for  the  continuing  oversight 
of  organic  operations —  reviewing 
annual  updates  of  organic  plans, 
conducting  residue  analyses,  and 
conducting  other  monitoring  activities. 

In  cases  in  which  a  certifying  agent 
finds  that  an  organic  operation  does  not 
meet  the  national  standards,  the  agent  is 
empowered  to  issue  notices  of 
noncompliance  and  to  initiate 
suspension  or  revocation  of 
certification.  Organic  operations  can 
appeal  such  decisions  to  USDA  but 
unless  the  organic  operation  appeals  the 
certifying  agent's  decision  or  can  correct 
the  problems  identified  by  the  certifying 
agent,  the  agent's  decision  will  stand. 
(Accreditation  is  covered  in  subpart  F; 
Compliance  is  covered  in  subpart  G, 
§§205.660  through  205.668;  and 
Appeals  are  covered  in  subpart  G, 
§§  205.680  through  205.681.) 


How  will  USDA  ensure  that  the  National 
standards  are  applied  fairly  and 
consistently  by  all  certifying  agents? 

Because  this  proposal  gives  certifying 
agents  such  an  important  role  in 
enforcing  the  national  standards,  USDA 
oversight  of  those  certifying  agents  is 
particularly  important.  Under  this 
proposal,  all  certifying  agents,  both 
private  and  in  State  organic  programs, 
would  have  to  be  accredited  by  USDA 
before  they  could  begin  to  certify 
organic  operations.  It  is  this 
accreditation  process,  in  which  USDA 
reviews  all  certifying  agents  to  make 
sure  they  understand  and  can  accurately 
apply  the  national  organic  standards, 
that  is  USDA's  main  tool  to  ensure  that 
the  standards  are  applied  fairly  and 
consistently  by  all  certifying  agents. 

The  accreditation  process  is  really  one 
of  ongoing  oversight  by  USDA. 
Accreditation  must  be  renewed  every  5 
years  so  that  we  can  be  sure  certifying 
agents  continue  to  meet  the  program 
standards.  USDA  will  conduct  one  or 
more  site  visits  of  certifying  agents 
during  the  period  of  accreditation  as 
another  mechanism  of  monitoring  their 
compliance.  Finally,  certified  operations 
may  file  complaints  with  USDA  if  they 
believe  they  have  been  treated  unfairly 
or  if  a  certifying  agent  is  otherwise  not 
following  the  program  requirements.  We 
will  investigate  these  complaints  for 
possible  enforcement  action. 

Ckm  States  have  organic  standards  that 
are  more  strict  than  the  National 
standard? 

Yes.  Some  States  may  have  unique 
environmental  or  other  concerns  that 
they  believe  require  extra  conditions 
above  the  national  standard.  In  those 
cases,  States  would  apply  to  USDA  to 
have  their  special  State  program 
approved  by  the  Secretary. 

However,  no  State  would  be  allowed 
to  set  up  a  program  that  does  not  at  least 
meet  the  national  standard.  And  States 
would  not  be  allowed  to  use  their 
programs  to  keep  out  or  otherwise 
discriminate  against  organic  products 
made  in  another  State.  (State  Programs 
are  covered  in  subpart  G,  §§  205.620 
through  205.622.) 

What  is  the  timeframe  for 
implementation  ? 

The  final  rule  in  this  rulemaking 
process  will  establish  a  procedure  and 
a  timeframe  for  implementing  the  NOP. 
We  expect  that  the  interim  period 
between  publication  of  the  final  rule  in 
this  rulemaking  process  and  the 
effective  date  of  the  program  (actual 
implementation  of  regulations)  will  be 
18  months.  The  following  is  a 
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Prior  Documen  s  in  This  Proceeding 

This  proposei  1  rule  is  issued  pursuant 
to  the  Organic  I  ood  Production  Act  of 
1990  (Act  or  OF  PA),  as  amended  (7 
U.S.C.  6501  et s°q.).  This  proposal 
replaces  the  pre  posed  rule  published  in 
the  Federal  Rej  ister  December  16,  1997. 
Comments  to  th  e  first  proposal  were 
considered  in  tl  e  preparation  of  this 


and 


mak 


ucers 


o 


proposed  rule. 
The  foUowin 
NOSB  and  the 


ij  notices  related  to  the 
I  c  evelopment  of  this 
proposed  regulction  have  been 
published  in  th(  i  Federal  Register.  Five 
notices  of  nomi:  lations  for  membership 
on  the  NOSB  wi  (re  published  between 
April  1991  and   une  1999  (56  FR  15323. 

59  FR  43807.  6t  FR  40153.  61  FR  33897, 
64  FR  33240).  T  ivo  notices  of  extension 
of  time  for  subn  itting  nominations  were 
published  on  S«  ptember  22,  1995,  and 
September  23,  1996  (60  FR  49246,  61  FR 
49725).  Sevente  sn  notices  of  meetings  of 
the  NOSB  were  Dublished  between 
March  1992  am  October  1999  (57  FR 
7094.  57  FR  27C  1 7.  57  FR  36974,  58  FR 
85,58FR  105,  5  8  FR  171,  59  FR  58,  59 
FR  26186.  59  FI  49385,  60  FR  51980. 

60  FR  15532.  61  FR  43520,  63  FR  7389. 

63  FR  64451,  64  FR  3675,  64  FR  28154. 

64  FR  54858).  Cne  notice  of  public 
hearings  on  org<  nic  livestock  and 
livestock  produ  :ts  was  published  on 
December  30,  1<  93  (58  FR  69315).  One 
notice  specifyin  i  a  procedure  for 
submitting  nam  !s  of  substances  for 
inclusion  on  the  National  List  was 
published  on  M  irch  27,  1995  (60  FR 


15744).  A  rule  proposing  the  NOP  was 
published  on  December  16,  1997  (62  FR 
65850).  An  extension  of  the  time  period 
for  submitting  comments  to  the 
proposed  rule  was  published  on 
February  9.  1998  (63  FR  6498).  One 
request  for  comments  on  Issue  Papers 
was  published  on  October  28,  1998  (63 
FR  57624).  A  notice  of  a  program  to 
assess  organic  certifying  agencies  was 
published  on  June  9,  1999  (64  FR 
30861). 

This  preamble  includes  a  discussion 
of  the  proposed  rule  and  supplementary 
information,  including  the  Regulatory 
Impact  Assessment,  Regulatory 
Flexibility  Act  Analysis,  Federalism 
Impact  Statement,  and  Paperwork 
Reduction  Act  Analysis.  The  Civil 
Rights  Impact  Analysis  is  not  included 
as  an  attachment  but  may  be  obtained 
by  writing  at  the  address  provided 
above  or  via  the  Internet  through  the 
National  Organic  Program's  homepage 
at:  http://www.ams.usda.gov/nop. 

National  Organic  Program  Overview 

Subpart  A — Definitions 
Proposal  Description 

This  subpart  defines  various  terms 
used  in  this  part.  These  definitions  are 
intended  to  enhance  conformance  with 
the  regulatory  requirements  through  a 
clear  understanding  of  the  meaning  of 
key  terms. 

We  have  amended  terms  and 
definitions  carried  over  from  the  first 
proposal  where  necessary  to  make  their 
wording  consistent  with  the  language 
used  in  this  proposal.  We  have  removed 
the  definition  for  the  following  terms 
because  the  terms  are  not  used  in  this 
proposal  or  have  been  determined  to  be 
unnecessary:  Active  ingredient  in  any 
input  other  than  pesticide  formulations, 
active  ingredient  in  pesticide 
formulations,  agroecosystem.  botanical 
pesticides,  breeding,  chapter,  cation 
balancing  agent,  certification  activities, 
certification  applicant,  certified  facility, 
chapter,  confirmation  of  accreditation, 
contaminant,  critical  control  point, 
cytotoxic  mode  of  action,  degradation, 
detectable  residue  level,  extract,  farm, 
foliar  nutrient,  formulated  product, 
fungicide,  generic  name,  incidental 
additive,  inert  ingredient  in  any  inpat 
other  than  pesticide  formulations, 
intentionally  applied,  made  with  certain 
organic  ingredients,  mating  disrupter, 
micronutrient,  nonactive  residues, 
nonorganic  agricultural  ingredient  or 
product,  petition,  preliminary 
evaluation,  processing  methods, 
production  aid,  production  input, 
proper  manuring,  putrefaction,  site 
evaluation,  soil  amendment,  split 
operation,  subtherapeutic,  suspension  of 


accreditation,  synergist,  synthetic 
volatile  solvent,  treated,  untreated 
seeds,  USDA  seal,  and  weed.  We 
received  comments  on  some  of  the 
definitions  that  have  been  deleted.  We 
have  not  addressed  these  comments 
here  because  the  relevant  definitions 
have  been  deleted. 

Definitions — Changes  Based  On 
Comments 

This  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  We  have  amended  the  term,  "audit 
trail,"  by  replacing  the  category, 
"organic"  or  "made  with  certain  organic 
ingredients,"  with  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients),"  or 
agricultural  product  containing  less 
than  50  percent  organic  ingredients 
identified  as  organic  in  an  ingredients 
statement.  We  have  taken  this  action  to 
clarify  the  definition  as  requested  by 
several  commenters. 

(2)  We  have  amended  the  term, 
"buffer  area,"  to  "bufi"er  zone"  and 
amended  the  term  by  replacing  "a 
certified  farm  or  portion  of  a  farm"  with 
"a  certified  production  operation  or 
portion  of  a  production  operation."  A 
few  commenters  suggested  including  a 
minimum  size  for  the  buffer  zone  and 
specifying  that  buffer  zones  must  be 
uncropped  vegetated  areas.  The 
appropriate  size  and  type  of  a  buffer 
zone  is  highly  site-specific  and  cannot 
be  rigidly  specified  for  all  locations 
without  placing  unreasonable  burdens 
on  some  producers.  Several  commenters 
supported  determination  of  the 
appropriate  buffer  zone  size  and  type  by 
the  producer  in  consultation  with  the 
certifying  agent.  Additional  information 
on  this  issue  can  be  found  at  subpart  C, 
Crop  Production,  Changes  Requested 
But  Not  Made,  item  1. 

(3)  We  have  amended  the  definition  of 
the  term,  "certification  or  certified,"  to 
make  the  language  in  the  definition 
consistent  with  the  language  of  this 
proposal.  We  have  also  removed  the 
language  concerning  the  information  to 
be  found  on  a  certificate.  Commenters 
suggested  amending  the  definition  by 
adding  the  words,  "annual"  and  "based 
on  an  on-site  inspection  and 
comprehensive  review  of  the 
operation."  Other  commenters 
recommended  deleting  the  reference  to 
products  on  a  certificate  because  it  is 
the  operation,  not  the  product,  that  is 
certified.  We  have  not  made  the 
suggested  additions  because  the  issues 
are  adequately  addressed  in  the 
regulations.  We  have  removed  the 
language  concerning  information  foimd 
on  a  certificate  because  this  information 
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is  adequately  addressed  in  the 
regulations. 

(4)  We  have  amended  the  definition  of 
"certifying  agent"  to  clarify  that  the 
term  only  applies  to  State-entity  and 
private-entity  certifying  agents.  We  have 
taken  this  action  because  there  was 
some  confusion  among  commenters 
over  whether  the  original  definition 
included  a  State  program's  governing 
State  official. 

(5)  We  have  amended  the  definition  of 
"commercially  available"  by  removing 
the  phrase,  "to  be  feasibly  and 
economically  used."  We  have  taken  this 
action  because  we  agree  with 
commenters  that  use  of  the  phrase 
provides  an  opportunity  for  producers 
and  handlers  to  avoid  use  of  preferred 
inputs.  We  have  also  clarified  that 
"commercially  available"  applies  to 
processors  by  including  the  words,  "or 
processing  ingredient."  Additional 
information  on  this  issue  can  be  found 
at  subpart  C,  Production  and  Handling 
(General),  Changes  Requested  But  Not 
Made,  item  2. 

(6)  We  have  amended  the  definition  of 
"compost"  by  referring  to  compost  as 
"the  product  of  a  carefully  managed 
process  through  which  microorganisms 
break  down  plant  and  animal  materials 
into  more  available  forms  suitable  for 
application  to  the  soil."  We  also  state 
that  "composting"  must  use  methods  to 
raise  the  temperature  of  raw  materials  to 
the  levels  needed  to  stabilize  nutrients 
and  kill  pathogens.  Specific  instructions 
on  the  production  of  compost  for  use  in 
organic  production  has  been  referenced 
to  the  National  Resources  Conservation 
Service's  (NRCS)  practice  standard  for  a 
composting  facility  (Code  317).  The 
NRCS  practice  Standard  provides  a  field 
tested  and  verifiable  procedure  for 
producing  compost.  We  have  made 
these  changes  because  commenters 
suggested  that  we  clarify  the  meaning  of 
compost.  Several  commenters  stated 
that  the  definition  should  include  rules 
about  what  kinds  of  materials  are 
acceptable  for  use  in  compost. 
Additional  information  on  this  issue  can 
be  found  at  subpart  C,  Production  and 
Handling  (General),  Changes  Based  On 
Comments,  item  4. 

(7)  We  have  amended  the  definition  of 
"crop  rotation"  by  adding  a  statement 
about  the  relationship  of  crop  rotation  to 
perennial  crops  as  suggested  by  an 
industry  association. 

Several  commenters  suggested 
inserting  references  to  the  use  of 
legumes  and  sod  as  essential  to  crop 
rotation.  The  benefits  achieved  through 
the  use  of  legumes  and  sod  could  be 
fulfilled  through  many  types  of  rotation 
plans,  which  could  only  be  developed 
according  to  the  site-specific  climate. 


soil  type,  and  type  of  crops  or  livestock 
produced  on  a  given  operation.  In  the 
interest  of  flexibility  this  proposal  does 
not  specify  what  specific  crops  have  to 
be  included  in  a  crop  rotation.  The  issue 
addressed  in  this  suggestion  is 
addressed  in  the  crop  rotation  practice 
standard  at  §205.205.  Addifional 
information  on  crop  rotation  can  be 
found  it  subpart  C,  Production,  Changes 
Based  On  Comments,  item  5. 

(8)  We  have  amended  the  definition  of 
"disease  vectors"  by  adding  that  disease 
vectors  include  plants  and  animals  that 
transmit  disease  organisms  or  pathogens 
which  may  attack  crops  or  livestock.  A 
few  commenters  pointed  out  that  the 
definition  as  originally  proposed  was 
technically  inaccurate  because  it  did  not 
address  the  transmission  of  disease 
organisms  to  crops  or  livestock. 

(9)  We  have  rewritten  the  definition  of 
"employee"  to  provide  that  an 
employee  is  any  person  providing  paid 
or  volunteer  services  for  a  certifying 
agent.  A  few  States  requested  that  the 
definition  clearly  reference  volunteers. 
A  trade  association  recommended 
expanding  the  definition  to  include  any 
person  who  works  for  a  certifying  agent. 
We  have  included  volunteers  in  this 
proposal  because  of  their  substantial  use 
by  some  certifying  agents.  Other  States 
suggest  changing  "certification 
decisions"  to  "certification  activities"  to 
include  any  person  who  is  involved  in 
the  certification  process.  We  have 
addressed  the  commenters'  concern  by 
referring  to  services  provided  by  the 
employee  for  the  certifying  agent.  A  few 
States  stated  that  the  definition  needs  to 
clarify  who  is  the  employer  of  an 
independent  inspector.  An  independent 
inspector  would  not  be  included  in  the 
definition  of  employee.  Such  persons 
are  considered  to  be  contractors.  Some 
States  expressed  concern  regarding  the 
use  of  volunteers  from  certified 
production  and  handling  operations. 
Section  205.501(a)(ll)  requires  that  a 
certifying  agent  prevent  conflicts  of 
interest  by  not  permitting  any  employee, 
inspector,  contractor,  or  other  personnel 
to  accept  payment,  gifts,  or  favors  of  £iny 
kind,  other  than  prescribed  fees,  from 
any  business  inspected,  except  that  a 
certifying  agent  that  is  a  not-for-profit 
organization  with  an  Internal  Revenue 
Code  tax  exemption  may  accept 
voluntary  labor  from  certified 
operations.  Under  this  exception  all 
volunteers  would  be  excluded  from 
work,  discussions,  and  decisions  in  all 
stages  of  the  certification  process  and 
the  monitoring  of  certified  production 
or  handling  operations  for  all  entities  in 
which  such  person  has  or  has  held  a 
commercial  interest,  including  an 
immediate  family  interest  or  the 


provision  of  consulting  services,  within 
the  prior  12-month  period.  Additional 
information  on  conflicts  of  interest  can 
be  found  at  subpart  F,  Changes  Based 
On  Comments,  items  4  and  5.  and 
subpart  F,  Changes  Requested  But  Not 
Made,  items  5,  6,  7,  and  8;  subpart  F. 
Additional  Provisions,  item  2. 

(10)  We  have  rewritten  the  definition 
of  "fertilizer"  to  provide  for  the 
inclusion  of  minor  nutrients  and  trace 
elements  with  the  three  primary' 
nutrients  (nitrogen,  phosphorus, 
potassium)  contained  in  a  substance  or 
a  blended  substance  utilized  in  a  soil 
fertility  program.  This  is  a  generic 
definition  of  fertilizer.  Issues  concerning 
what  substances  may  be  present  in  a 
fertilizer  for  organic  production  are 
addressed  in  subpart  C  of  this  proposal. 

(11)  We  have  amended  the  definition 
of  "handle"  by  providing  that  the  term 
shall  not  include  the  sale, 
transportation,  or  delivery  of  crops  or 
livestock  by  the  producer  thereof  to  a 
handler.  This  change  was  made  because 
we  found  merit  in  a  certifying  agent's 
concern  that  farmers  were  turned  into 
handlers  by  definition.  This  was  not  om- 
intent. 

(12)  We  have  amended  the  definition 
of  "inspector"  to  make  terms  used  in  the 
definition  consistent  with  terms  used  in 
this  proposal  and  to  remove  the  phrase, 
"who  is  qualified."  A  State  certiK'ing 
agent  suggested  deleting  the  phrase, 
"who  is  qualified,"  because  the  issue  of 
inspector  qualification  is  more 
appropriately  addressed  in  the 
regulations.  We  concur  that  the 
definition  of  "inspector  "  does  not  need 
to  address  the  issue  of  qualifications, 
especially  in  light  of  the  fact  that 
certifying  agents  are  required  by  these 
regulations  to  use  qualified  inspectors. 

(13)  We  have  amended  the  definition 
of  'iivestock"  by  adding  reference  to  the 
production  of  fiber,  feed,  and  other 
agricultural-based  consumer  products 
and  by  providing  that  "livestock  "  shall 
not  include  fish  or  bees  for  the 
production  of  food,  fiber,  feed,  or  other 
agricultural-based  consumer  products. 
A  trade  association  and  several  States 
recommended  adding  fibers  to  the 
definition.  We  have  added  fiber,  feed, 
and  other  agricultural-based  consumer 
products  to  the  definition  to  captiu-e  all 
types  of  consumer  products  that  would 
be  produced  from  livestock.  We  have 
excluded  aquatic  animals  from  the 
definition  of  livestock  pending  future 
development  of  detailed  practice 
standards  for  specific  aquatic  animals. 
We  have  also  excluded  bees  from  the 
definition  of  livestock  pending  future 
National  Organic  Standards  Board 
(NOSB  or  Board)  review  and 
recommendations  on  apicultiue. 
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Additional  info  rmation  on  this  issue  can 
be  found  at  sub  jart  C,  Livestock 
Production.  Chi  mges  Based  On 
Comments,  iter  is  3  and  4. 

(14)  We  have  amended  the  dehnition 
of  "market  info  mation."  A  commenter 
suggested  that  t  le  definitions  of  the 
terms,  "labeling  "  and  "market 
information,"  v  ere  difficult  to 
distinguish  fror  i  one  another  and 
needed  clarifice  tion.  We  have  added 
language  to  ma)  e  a  distinction  between 
the  two  terms.  '  Market  information" 
now  includes  tl  e  phrase,  "distributed, 
broadcasted,  or  made  available  outside 
of  retail  outlets.  '  This  phrase  indicates 
that  any  inform  ition  distributed, 
broadcasted,  or  made  available  outside 
of  retail  outlets  o  assist  in  the  sale  or 
promotion  of  a  )roduct  falls  imder  the 
"market  inform  ition"  category. 
"Labeling"  incl  ides  any  information 
displayed  or  ma  de  available  in  retail 
outlets  on  or  abi  )ut  the  product. 

(15)  We  have  imended  the  definition 
of  "organic"  to  ( :larify  that  the  term, 
"organic,"  is  usi  )d  as  a  labeling  term. 
Commenters,  in:luding  several  States, 
stated  that  the  definition  repeated  the 
proposed  requir  ements  for  allowing  the 
use  of  "organic"  on  a  product  label. 
They  suggested  unending  the  definition 
to  clarify  that  the  term,  "organic,"  is 
used  as  a  labelii  g  term.  We  made  the 
suggested  chang  b  because  we  agree  that 
the  definition  ui  mecessarily  repeated 
regulatory  infori  nation  and  that  use  of 
the  term,  "orgar  ic,"  is  intended  as  a 
labeling  term. 

(16)  We  have  unended  the  definition 
of  "producer"  t£  clarify  that  the  term 
includes  the  production  of  fiber  and 
other  agricultun  1-based  consumer 
products.  Seven  1  States  suggested  that 
the  definition  of  "producer"  be 
amended  to  clar  fy  that  a  producer 
could  also  be  gn  iwing  or  producing  a 
fiber  product.  W  e  agree  that  this 
clarification  is  nseded  and  have  also 
added  reference  to  "other  agricultural- 
based  consumer  products"  to  further 
clarify  that  the  ti  srm  includes  all 
agricultural-bas(  d  consumer  products 
produced  by  a  p  'oducer. 

(17)  We  have  ( :hanged  the  definition 
of  "routine  use  (  f  parasiticide"  to  the 
definition  recon  mended  by  the  NOSB. 
Commenters  suj  gested  removing 
"without  cause'  from  the  definition  in 
the  first  proposa  and  adding  such 
phrases  as  "wit!  out  an  indication  of 
illness  from  par.  sites,"  "administration 
with  need  based  on  the  presence  of  a 
diagnosed  probl  sm  with  parasites,"  and 
"with  or  withou  cause."  The  NOSB's 
definition  solves  the  problems  caused 
by  the  use  of  the  phrase,  "without 
cause."  Additioi  lal  information  on  this 
issue  can  be  fou  id  at  subpart  C, 


Livestock  Production,  Changes  Based 
On  Comments,  item  9. 

(18)  We  have  amended  the  definition 
of  "slaughter  stock"  by  changing 
"human  consumption"  to 
"consumption  by  humans  and  other 
animals."  A  few  commenters 
recommended  deleting  the  word, 
"human,"  to  indicate  that  organic 
livestock  may  also  be  used  to  produce 
pet  food.  We  agree  that  slaughter  stock 
may  be  used  in  the  production  of 
products  for  consumption  by  humans 
and  other  animals. 

(19)  We  have  amended  the  term,  "soil 
quality,"  and  its  definition  by 
referencing  "water"  in  the  term  and  the 
definition.  This  change  was  made 
because  of  the  reference  to  "soil  and 
water  quality"  in  §  205.200  of  this 
proposal.  Several  State  commenters 
stated  that  the  definition  of  "soil 
quality"  was  too  vague  and  would  pose 
problems  in  enforcing  a  requirement 
that  addressed  the  effect  of  various 
practices  on  soil  quality.  Other 
commenters  requested  expansion  of  the 
definition  to  include  a  discussion  of 
why  soil  quality  is  important  and  what 
functions  healthy  soil  serves  in  an 
organic  production  system.  Another 
State  suggested  expanding  the  definition 
to  include  water  quality,  since  there 
were  several  references  in  the 
regulations  to  effects  on  soil  or  water 
quality.  The  importance  of  soil  quality 
has  been  addressed  under  subpart  C  of 
this  proposal.  We  acknowledge  that  the 
phrase,  "soil  and  water  quality,"  is  used 
in  subpart  C  and  have,  therefore, 
expanded  the  term,  "soil  quality,"  to 
"soil  and  water  quality"  and  amended 
the  definition  accordingly.  We  have  also 
added  a  new  phrase  to  the  previous 
definition  to  acknowledge  that  one 
important  criterion  of  soil  and  water 
quality  is  the  control  of  environmental 
contaminants.  The  determination  of 
which  observable  indicators  to  monitor 
and  how  to  interpret  the  observations 
will  be  subject  to  documentation  in  the 
organic  system  plan  and  consultation 
between  the  producer  and  the  certifying 
agent.  Guidance  will  be  provided  to 
certifying  agents  through  program 
manuals.  Additional  information  on  this 
issue  can  be  found  at  subpart  C, 
Production  and  Handling  (General), 
Changes  Based  On  Comments,  item  2. 

(20)  We  have  amended  the  term, 
"governing  State  official,"  to  "State 
program's  governing  State  official"  and 
retained  the  definition  to  clarify  the 
difference  between  a  State  certifying 
agent  and  a  governing  State  official.  We 
have  used  the  term,  "State  program's 
governing  State  official,"  throughout 
this  proposal.  A  trade  association  and  a 
State  recommended  removing  the  word, 


"certification,"  from  the  definition.  We 
have  not  made  this  change  because  the 
term  is  meant  to  identify  the  person 
responsible  for  administering  the  State's 
organic  certification  program.  By  "State 
organic  certification  program,"  we  mean 
the  law.  regulations,  and  any  policies 
and  procedures  established  by  the  State 
to  govern  the  organic  certification  of 
producers  or  handlers  by  State  or 
private  certifying  agents. 

(21)  We  have  amended  the  definition 
of  "unavoidable  residual  environmental 
contamination."  Commenters  stated  that 
USDA  should  set  levels  rather  than 
make  case-by-case  decisions  regarding 
residual  environmental  contamination. 
They  suggested  that  background  levels 
could  be  used  to  determine  whether 
land  exceeds  the  level.  Another 
commenter  requested  a  clear  statement 
of  "unavoidable"  and  "contamination" 
to  facilitate  enforcement.  Some  States 
stated  that  there  should  be  a  level  that 
is  unacceptable  for  organic  agriculture. 
A  commenter  suggested  that  the 
definition  read,  'The  presence  of  a 
material  prohibited  in  organic 
production,  processing,  or  handling  in 
soil,  crop,  or  food  that  occurs  as  a  result 
of  factors  beyond  the  control  of  the 
producer,  processor,  or  handler." 
Another  commenter  suggested  that  the 
definition  read,  "Background  levels  of 
prohibited  substances  at  a  site  which  are 
clearly  beyond  the  control  of  a  certified 
organic  farm  operator  through  notices  to 
neighbors,  careful  avoidfmce  of 
abnormally  precontaminated  sites,  and 
establishment  of  buffer  zones."  In  this 
proposal,  we  have  defined  "unavoidable 
residual  environmental  contamination" 
as  "background  levels  of  naturally 
occurring  or  synthetic  chemicals  that 
are  persistent  in  the  soil  or  present  in 
organically  produced  agricultural 
products  that  are  below  established 
tolerances." 

Definitions — Changes  Requested  But 
Not  Made 

This  subpart  retains  ft'om  our  first 
proposal  terms  and  their  definitions  on 
which  we  received  comments  as 
follows: 

(1)  A  few  commenters  requested  that 
the  definition  of  "Administrator"  be 
revised  to  provide  that  authority  to 
administer  the  National  Organic 
Program  may  be  delegated  to  a  State 
official.  We  have  not  made  the 
recommended  change  because  the 
definition  of  "Administrator"  merely 
addresses  the  top  official  of  the 
Agricultural  Marketing  Service  (AMS) 
and  any  AMS  official  to  whom  the 
Administrator  may  delegate  authority. 
The  definition  is  not  meant  to  address 
working  relationships  established 
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between  AMS  and  a  State  or  State 
entity. 

(2)  An  environmental  group  requested 
that  we  delete  the  phrase,  "other  than 
during  the  manufacture  of  a 
multiingredient  product  containing  both 
types  of  ingredients,"  from  the 
definition  of  "commingling."  This 
proposal  requires  that  a  handler  prevent 
the  commingling  of  organic  and 
nonorganic  products  but  permits  use  of 
the  word,  "organic,"  in  labeling  a 
product  made  with  organic  and 
nonorganic  ingredients  in  accordance 
with  these  regulations.  Therefore,  it  is 
necessary  to  indicate  that  the  term, 
"commingling,"  does  not  apply  to  the 
manufacture  of  multiingredient 
products  produced  in  accordance  with 
these  regulations. 

(3)  A  farmers'  association 
recommended  that  the  Secretary 
delegate  authority  for  determining  crop 
year  to  certifying  agents  because  crop 
year  will  vary  from  region  to  region.  We 
have  found  no  compelling  reason  to 
make  certifying  agents  responsible  for 
determining  crop  year  and  have  not 
made  the  recommended  change. 

(4)  A  few  comment ers  requested  that 
the  definition  of  "handling  operation" 
be  amended  to  exclude  retailers  of 
prepackaged  agricultural  products.  This 
change  is  uimecessary  because  such 
retailers  are  excluded  by  the  definition 
of  "handling  operation"  through  the 
phrase,  "except  final  retailers  of 
agricultural  products  that  do  not  process 
agricultural  products." 

(5)  Several  commenters,  including  a 
State  department  of  agriculture, 
recommended  elimination  of  the 
exception  for  weight  labels  in  the 
definition  of  "label."  We  have  not  made 
the  recommended  change  to  the 
definition  of  "label"  because,  as  used  in 
this  proposal,  "label"  is  intended  to 
represent  the  organic  nature  of  the 
product.  A  weight  label  that  does  not 
refer  to  the  organic  nature  of  the  product 
would  not  constitute  a  label  for  the 
purposes  of  this  proposal. 

(6)  A  commenter  requested  that  the 
definitions  for  "labeling"  and  "market 
information"  be  amended  to  refer  only 
to  products  produced  by  the  seller.  We 
have  not  made  this  requested  change 
because  changing  the  definitions  to  only 
include  products  produced  by  the  seller 
would  severely  restrict  the  application 
of  the  terms,  "labeling"  and  "market 
information."  As  defined,  "labeling" 
and  "market  information"  correctly 
include  any  information  that  may  be 
presented  to  consumers  concerning  all 
products  sold  whether  produced  by  the 
seller,  most  likely  a  retail  outlet,  or 
produced  by  a  production  or  handling 


operation  from  which  the  seller 
acquired  the  products. 

(7)  A  commenter  requested  that  we 
include  definitions  for  "manure"  and 
"aged  or  rotted  manure."  Under  this 
proposal  it  is  not  necessary  to  define 
either  term. 

(8)  An  envirormiental  organization 
requested  that  a  phrase  be  added  to  the 
definition  of  "mulch"  to  indicate  that 
acceptable  mulch  materials  leave  no 
chemical  or  toxic  residues.  This 
proposal  allows  the  use  of  composted 
plant  and  cUiimal  wastes  obtained  from 
nonorganic  sources,  such  as  commercial 
compost  products.  Uncomposted  plant 
or  animal  waste  material  which  has 
been  treated  with  a  substance  can  be  as 
utilized  as  a  mulch  provided  the 
substance  appears  on  the  National  List 
or  complies  with  the  OFPA.  Off-farm 
plant  and  animal  wastes  from  food 
processing,  municipal  yard  waste 
facilities,  and  other  sources  are  used 
extensively  in  existing  organic 
operations  and  generally  permitted  by 
organic  certification  programs.  Using 
such  organic  wastes  is  consistent  with  a 
system  of  organic  production  and 
handling,  which  calls  for  recycling 
organic  wastes  to  return  nutrients  to  the 
land.  We  believe  that  concerns  about 
potential  contaminants  in  plant  and 
animal  waste  materials  can  be  addressed 
by  the  requirement  in  this  proposal  that 
these  materials  be  managed  in  a  manner 
that  prevents  such  contamination. 
Accordingly,  this  change  has  not  been 
made.  Additional  information  on  this 
issue  can  be  found  at  subpart  C,  Crop 
Production,  Changes  Requested  But  Not 
Made,  items  2  and  3. 

(9)  Several  commenters  suggested 
adding  information  to  the  definition  of 
"National  Organic  Standards  Board"  to 
address  the  role  of  the  NOSB  with 
regard  to  the  National  List.  This  change 
is  unnecessary  because  the  role  of  the 
NOSB  is  adequately  covered  in  section 
6517,  National  List,  of  the  Act. 

(10)  Nimierous  comments  were 
received  from  consumers, 
environmental  groups,  and  organic 
producers  concerning  the  definition  of 
the  term,  "nonagricultiu-al  ingredient." 
Commenters  expressed  the  view  that 
this  term  represented  an  attempt  by 
USDA  to  circumvent  the  intent  of  the 
Act  that  synthetic  ingredients  not  be 
permitted  in  organic  processed 
products.  We  disagree  with  the  position 
that  the  Act  prohibits  the  use  of 
synthetic  ingredients  in  organic 
processed  products.  The  use  of 
synthetic  ingredients  in  organic 
processed  products  is  discussed  in  the 
preamble  to  the  National  List  found  in 
subpart  G.  We  have  changed  the  term, 
"nonagricultural  ingredient,"  to 


"nonagricultural  substance"  to  be 
consistent  with  the  language  used  in 
this  proposal.  The  definition  remains 
the  same. 

(11)  Commenters  stated  their 
objection  to  the  use  of  the  term, 
"nonsynthetic  (natural)."  and  its 
definition.  A  commenter  mistakenly 
stated  that  the  term,  "natural,"  was 
defined  in  the  Act.  Other  commenters 
felt  that  use  of  any  term  that  was  not 
included  in  the  Act  was  a  violation  of 
the  Act.  Because  the  term,  "natural,"  is 
so  ambiguous  and  subject  to  differing 
interpretations,  the  term, 
"nonsynthetic,"  as  used  throughout  this 
regulation,  represents  an  important 
clarification  of  the  intent  of  the  Act.  and 
we  have,  therefore,  retained  it  in  this 
proposal. 

(12)  A  few  commenters  requested  that 
the  definition  of  "petition"  be  amended 
by  adding  the  phrase,  "to  the  National 
Organic  Standards  Board,"  immediately 
following  the  word,  "submitted."  We 
have  not  made  the  requested  change  for 
two  reasons.  First,  the  change  is 
unnecessary.  Second,  petitions,  whether 
addressed  to  the  NOSB  or  National 
Organic  Program  (NOP)  Staff,  will  be 
received  by  the  NOP  because  the 
administrative  functions  of  the  NOSB 
are  performed  at  the  NOP  office. 
Petitions  received  will  be  distributed  by 
the  NOP  to  the  NOSB  and  appropriate 
technical  reviewers. 

(13)  A  producers  association  stated 
that  the  definition  for  "processing"  was 
confusing  with  regard  to  the  difference 
between  a  handler  and  a  processor.  A 
handling  operation  that  performs  any  of 
the  activities  listed  in  the  definition  of 
processing  becomes  a  processor.  We 
have  found  no  compelling  reason  to 
revise  this  comprehensive  definition  for 
processing,  which  comes  directly  from 
the  Act.  A  commenter  suggested  that 
this  definition  be  changed  to  include 
repackaging  for  weight.  In  addition  to 
the  definition  being  stipulated  by  the 
Act,  affixing  a  weight  label  to  a  product 
is  a  normal  retail  activity  that  does  not 
warrant  the  expense  and  effort 
necessary  to  certify  all  retailers  who 
routinely  affix  weight  labels  to  organic 
product. 

(14)  A  few  commenters  requested  that 
the  definition  of  "State  organic 
certification  program"  be  amended  by 
adding  a  statement  indicating  that  a 
State  program  could  have  additional 
requirements.  This  issue  is  addressed  in 
subpart  G,  State  Organic  Certification 
Programs,  Proposal  Description. 

(15)  A  technical  institute 
recommended  including  genetically 
engineered  organisms  and  their 
products  in  the  definition  of 
"synthetic,"  and  an  environmental 
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group  wanted  t  le  definition  to  include 
the  combustion  of  minerals.  We  have 
not  amended  ti  e  definition  as  given  in 
the  Act  because  it  already  includes  the 
combustion  of  i  ninerals,  which  are 
chemically  cha;  iged  by  the  process  of 
combustion.  \Vi  (  also  do  not  consider  it 
necessary  to  cla  ssify  genetically 
engineered  orge  nisms  as  either  synthetic 
or  nonsynthetic  for  the  purposes  of  this 
regulation,  sine  j  these  organisms  and 
their  products  i  re  prohibited  for  use  in 
organic  produc  ion  or  handling 
regardless  of  w  lether  or  not  they  are 
synthetic. 

(16)  A  comm(  nter  recommended 
adding  the  won  ,  "synthetic," 
immediately  pr  (ceding  the  word, 
"substances."  ii  i  the  second  sentence  of 
the  definition  o  '  "system  of  organic 
farming  and  hai  idling."  We  disagree 
with  this  sugge*  tion  because 
"substances"  as  used  in  this  definition 
could  be  synthe  tic  or  nonsynthetic.  A 
few  commenter  i  requested  deletion  of 
the  word,  "extr<  jieous,"  as  a  modifier  of 
"synthetic  addi  ives"  in  the  definition 
of  "system  of  or  ^anic  farming  and 
handling."  The  :ommenters  stated  that 
use  of  the  word  "extraneous,"  implied 
that  synthetic  ai  ditives  can  be  used  in 
organic  processi  sd  products.  Synthetics 
may  be  used  in  Drocessed  products  if 
the  substance  is  included  on  the 
National  List.  Additionally,  the  word, 
"extraneous,"  nodifies  the  word, 
"processing."  ir  the  definition,  and  we 
consider  use  of  jxtraneous  processing  to 
be  inconsistent  vith  organic  handling. 
For  these  reasor  s.  we  have  not  removed 
the  word,  "extrcueous,"  from  the 
definition.  We  1  ave,  however,  amended 
the  term,  "syste  n  of  organic  farming 
and  handling,"  )y  deleting  "farming" 
and  inserting  "production."  The 
definition  for  th?  term,  "system  of 
organic  product  on  and  handling,"  is 
unchanged.  We  lave  taken  this  action  to 
make  the  term  c  insistent  with  the 
language  of  this  proposal.  Additional 
information  on  '  his  issue  can  be  found 
at  subpart  C,  Pn  duction  and  Handling 
(General),  Chan  ;es  Requested  But  Not 
Made,  item  1 . 

(17)  Several  c ommenters,  including  a 
State  Departmei  t  of  Agriculture  and  a 
fishery  associatian.  requested  that  wild 
game  and  aquat  c  animals  be  included 
in  the  definitior  of  "wild  crop." 
Regarding  aquat  c  animals,  we  intend  to 
develop  detailec  practice  standards  for 
specific  aquatic  species,  which  will  be 
published  for  cc  mment  and  finalized 
prior  to  the  imp  ementation  of  the  NOP. 
Given  the  virtua   absence  of  recognized 
certification  pro  jrams  for  aquatic 
operations,  incli  iding  aquaculture,  there 
are  no  U.S.  mod  3ls  on  which  to  base 
national  standai  ds.  Additional 


information  on  this  issue  can  be  found 
at  subpart  B.  Changes  Requested  But 
Not  Made,  item  11  and  subpart  C,  Crop 
Production,  Changes  Requested  But  Not 
Made,  item  7.  Accordingly,  we  have  not 
made  the  requested  changes  to  the 
definition  of  "wild  crop." 

Definitions — Additional  Provisions 

Upon  further  review  of  the  definitions 
in  the  first  proposal,  we  have  decided  to 
propose  the  following  additions  and 
changes. 

Amended  Definitions 

(1)  We  have  amended  the  definition  of 
"accreditation"  to  include  foreign 
entities  as  now  provided  for  in  subpart 
F,  Accreditation.  Additional 
information  on  including  foreign 
entities  in  accreditation  can  be  found  at 
subpart  B.  Additional  Provisions,  item 

1 ,  and  subpart  F,  Changes  Based  On 
Comments,  item  1. 

(2)  We  have  amended  the  definition  of 
"allowed  synthetic"  by  replacing  "for 
use  in  organic  fanning"  with  "for  use  in 
organic  production,  or  handling."  This 
correction  was  necessary  because  the 
National  List  includes  synthetic 
substances  used  in  organic  production 
and  handling. 

(3)  We  have  amended  the  terms, 
"certified  organic  farm,"  "certified 
organic  handling  operation,"  and 
"certified  organic  wild-crop  harvesting 
operation,"  with  the  term,  "certified 
operation."  The  term,  "certified 
operation,"  is  used  throughout  this 
proposal  to  refer  to  a  crop  or  livestock 
production,  wild-crop  harvesting,  or 
handling  operation  or  portion  of  an 
operation  that  is  certified  by  an 
accredited  certifying  agent  as  utilizing  a 
system  of  organic  production  or 
handling  as  described  by  the  Act  and 
regulations  in  this  part.  We  have  taken 
this  action  to  simplify  the  regulatory 
language. 

(4)  We  have  amended  the  term, 
"cultiu^al,"  to  "cultural  methods"  and 
amended  the  definition  by  removing  all 
references  to  livestock.  We  have  taken 
this  action  because  this  proposal  does 
not  refer  to  cultural  methods  with 
reference  to  livestock  health  care. 

(5)  We  have  amended  the  definition  of 
"field"  by  replacing  "farm"  with 
"production  operation."  This  action  was 
taken  because  "farm"  has  been  replaced 
by  "production  operation"  throughout 
this  proposal. 

(6)  We  have  amended  the  definition  of 
"handler"  by  adding  the  phrase, 
"including  producers  who  handle  crops 
or  livestock  of  their  own  production." 
We  have  made  this  change  to  cleurify  that 
producers  who  handle  their  own 
production  become  handlers  imder  the 


regulations.  Such  producer/handlers 
must  be  certified  as  a  handler. 

(7)  We  have  amended  the  term,  "inert 
ingredient  in  pesticide  formulations,"  to 
"inert  ingredient."  We  have  also 
amended  the  definition  by  specifying 
that  the  pesticide  product  is  used  in 
organic  crop  or  livestock  production 
and  handling.  These  changes  have  been 
made  to  make  the  term  and  its 
definition  consistent  with  the  language 
used  in  the  National  List.  This  proposal 
takes  a  different  position  on  inert 
ingredients,  as  explained  in  subpart  G, 
National  List,  Changes  Based  on 
Comments,  item  6,  than  was  taken  in 
the  first  proposal.  Because  of  the 
increased  importance  of  inert 
ingredients  in  this  proposal,  we  have 
rejected  the  position  of  the  few 
conunenters  who  recommended 
removal  of  this  definition. 

(8)  We  have  amended  the  term, 
"organic  plan,"  to  "organic  system 
plan"  and  made  editorial  changes  to  the 
definition  to  make  the  term  and 
language  of  the  definition  consistent 
with  the  language  in  this  proposal. 

(9)  We  have  amended  the  definition  of 
"peer  review  panel"  by  removing  "to 
assist  in  evaluating  the  performance  of 

a  certifying  agent"  and  inserting  "to 
assist  in  evaluating  applicants  for 
accreditation  as  certifying  agents."  This 
change  clarifies  that  the  role  of  the  peer 
review  panel  is  to  evaluate  applicants 
for  accreditation.  Additional 
information  on  "peer  review  panel"  can 
be  found  at  subpart  C,  Proposal 
Description,  Production  and  Handling 
(General). 

(10)  We  have  amended  the  definition 
of  "person"  by  adding  "contractor"  to 
clarify  that,  when  the  regulations  use 
"person,"  the  meaning  includes 
"contractors." 

(11)  We  have  amended  the  definition 
of  "records"  by  removing  the  record 
examples.  A  trade  association  and 
several  States  recommend  adding 
"process  flow  charts"  to  the  examples  of 
records.  Another  commenter,  who  does 
not  want  to  give  USDA  unlimited  access 
to  personnel  files,  suggested  the  creation 
of  a  specific  list  of  records  to  be 
maintained.  We  have  rewritten  the 
recordkeeping  provisions,  removing  all 
references  to  specific  records  or  types  of 
records  which  must  be  maintained.  We 
have  taken  this  action  because  we 
believe  that  it  is  impracticable  to  specify 
in  detail  every  class  of  records  which 
may  be  found  essential  in  demonstrating 
compliance  with  the  Act  and 
regulations.  Different  types  of  certified 
production  and  handling  operations 
will,  by  the  very  nature  of  their 
business,  be  required  to  maintain 
different  records  to  establish  their 
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compliance  with  the  Act  and 
regulations.  Additional  information  on 
the  issue  of  listing  every  class  of  records 
which  may  be  found  essential  in 
demonstrating  compliance  with  the  Act 
and  regulations  c£m  be  found  at  subpart 
B,  Changes  Based  On  Comments,  item  6. 

(12)  We  have  amended  the  definition 
of  "State."  Addition  of  the  term,  "State 
entity,"  necessitated  our  amendment  of 
the  definition  of  "State"  to  clarify  that 
State  means  the  States  of  the  United 
States  of  America. 

(13)  We  have  amended  the  term, 
"system  of  organic  farming  and 
handling,"  to  "system  of  organic 
production  and  handling"  and  retained 
the  original  definition  in  this  proposal. 
The  original  definition  was  crafted  to  be 
consistent  with  the  requirements  of  the 
Act.  We  have  changed  "farming"  to 
"production"  to  provide  a  more 
encompassing  term,  which  may  come  to 
include  such  diverse  activities  as 
hydroponics,  green  house  production, 
and  harvesting  of  aquatic  animals.  The 
purpose  of  the  original  definition  was  to 
describe  practices  and  substances 
consistent  with  systems  of  organic 
fanning  and  organic  handling  as 
required  by  the  Act  and  to  provide  an 
explicit  reference  point  for  determining 
which  practices  and  substances  are  most 
consistent  with  these  systems.  Several 
commenters  suggested  that  the 
definition  include  the  concepts, 
"agroecosystem  health,"  "ecological 
harmony,"  and  "biological  diversity." 
Commenters  also  suggested  including 
definitions  for  "organic  agriculture," 
"organic  farming,"  and  "transition  to 
organic."  This  definition  is  intended  to 
clarify  regulatory  provisions  in  this 
proposal  and  is  not  intended  as  a  broad 
philosophical  statement.  The  terms, 
"organic  agriculture,"  "organic 
farming,"  and  "transition  to  organic," 
are  not  used  in  this  proposal  and, 
therefore,  are  not  defined. 

(14)  We  amended  the  definition  of 
transplant  to  prevent  confusion  with  a 
related  term,  "seedling."  While  the 
terms,  "transplant"  and  "seedling"  are 
often  used  interchangeably,  the  Act 
treats  them  as  distinct  and  establishes 
separate  regulatory  requirements.  We 
have  determined  that  the  physical 
process  of  moving  and  replanting  a 
seedling  results  in  that  seedling 
becoming  a  transplant.  We  have  created 
this  distinction  to  be  able  to  enforce  the 
full  requirements  of  the  Act.  Additional 
information  on  "transplant"  can  be 
found  at  subpart  C,  Crop  Production, 
Changes  Based  On  Comments,  item  4. 

New  Definitions 

(1)  We  have  defined  "accredited 
laboratory."  Information  concerning 


"accredited  laboratory"  can  be  found  at 
subpart  G,  Inspection  and  Testing, 
Reporting,  and  Exclusion  from  Sale, 
Proposal  Description. 

(2)  We  have  defined  "action  level." 
Information  concerning  "action  level" 
can  be  found  at  subpart  G,  Inspection 
and  Testing,  Reporting,  and  Exclusion 
fi-om  Sale,  Changes  Based  On 
Comments,  item  2. 

(3)  We  have  defined  "agricultural 
inputs."  Information  concerning 
"agricultm^  inputs"  can  be  found  at 
subpart  G,  Inspection  and  Testing, 
Reporting,  and  Exclusion  fi'om  Sale, 
Changes  Based  On  Comments,  item  1. 

(4)  We  have  defined  "Agricultural 
Marketing  Service  (AMS)  "  because  the 
term  is  used  throughout  this  proposal. 

(5)  We  have  defined  "breeder  stock." 
We  have  added  this  definition  because 
this  proposal  establishes  conditions  for 
the  administration  of  an  allowed 
synthetic  parasiticide  to  livestock 
producing  offspring  for  incorporation 
into  an  organic  operation.  We  have  also 
proposed  conditions  under  which  dairy 
stock,  whose  milk  or  milk  products  are 
to  be  sold,  labeled,  or  represented  as 
organically  produced,  may  be  treated 
with  allowed  synthetic  parasiticides. 
Additional  information  on  this  issue  can 
be  found  at  subpart  C,  Livestock 
Production,  Changes  Based  On 
Comments,  item  9. 

(6)  We  have  defined  "bulk." 
Information  concerning  "bulk"  can  be 
found  at  subpart  D,  Additional 
Provisions,  item  7. 

(7)  We  have  defined  "claims." 
Information  concerning  "claims"  can  be 
found  at  subpart  D,  Changes  Based  On 
Comments,  item  1. 

(8)  We  have  defined  "detectable 
residue."  Information  concerning 
"detectable  residue"  can  be  found  at 
subpart  G,  Inspection  and  Testing, 
Reporting,  and  Exclusion  from  Sale, 
Proposal  Description  and  at  Changes 
Based  On  Comments,  item  2. 

(9)  We  have  defined  "drift." 
Information  concerning  "drift"  can  be 
found  in  subpart  G,  Residue  Testing, 
changes  based  on  comments,  item  2. 

(10)  We  have  defined  "estimated 
national  mean."  Information  concerning 
"estimated  national  mean"  can  be  found 
at  subpart  G,  Inspection  and  Testing, 
Reporting,  and  Exclusion  from  Sale, 
Proposal  Description  and  at  Changes 
Based  On  Comments,  item  2. 

(11)  We  have  defined  "excluded 
methods."  As  a  result  of  extensive 
public  comment,  we  have  revised  the 
definition  of  certain  methods  to  be 
excluded  from  organic  production 
systems.  Many  commenters  suggested 
that  we  use  the  definition  for  certain 
methods  to  be  excluded  from  organic 


production  systems  proposed  by  the 
NOSB.  This  proposal  essentially  adopts 
that  definition.  "Excluded  methods" 
refers  to  a  variety  of  methods  used  to 
genetically  modify  organisms  or 
influence  their  growth  and  development 
by  means  that  are  not  possible  under 
natural  conditions  or  processes  and  are 
not  considered  compatible  with  organic 
production.  Such  methods  would 
include  recombinant  DNA,  cell  fusion, 
and  micro-and  macroencapsulation. 
Such  methods  would  not  include  the 
use  of  traditional  breeding,  conjugation, 
fermentation,  hybridization,  in  vitro 
fertilization,  or  tissue  cultiu-e. 

We  recognize  that  the  phrases, 
"natural  conditions  or  processes"  and 
"not  considered  compatible  with 
organic  production,"  may  be  subject  to 
interpretation.  We  have  proposed  to  use 
these  phrases  for  two  reasons.  First, 
"natural  conditions  or  processes"  is 
used  in  the  NOSB  and  American 
Organic  Standards  definitions,  both  of 
which  were  the  result  of  consultation 
with  organic  industry  and  consumer 
stakeholders  and,  thus,  accurately 
reflect  current  industry  practices  as  well 
as  consumer  preferences.  Second,  we 
recognize  that  industry  and  consimier 
expectations  regarding  the  products  of 
these  techniques  in  organic  production 
systems  may  evolve.  We  believe  that, 
taken  together,  these  phrases  allow  for 
a  degree  of  flexibility  to  ensure  that  our 
regulations  continue  to  accurately 
reflect  industry  practices  and  consumer 
preferences.  In  cases  where  questions 
may  arise  regarding  a  specific 
technique,  we  anticipate  that  such 
questions  would  be  resolved  by  the 
Administrator  based  on 
recommendations  from  the  NOSB. 

(12)  We  have  defined  "feed  additive." 
Information  concerning  "feed  additive" 
can  be  found  at  subpart  C,  Livestock 
Production,  Changes  Based  On 
Comments,  item  7. 

(13)  We  have  defined  "feed 
supplement"  Information  concerning 
feed  supplement"  can  be  found  at 
subpart  C,  Livestock  Production, 
Changes  Based  On  Comments,  item  7. 

(14)  We  have  defined  "forage." 
Information  concerning  "forage"  can  be 
found  at  subpart  C,  Livestock 
Production.  Changes  Based  On 
Comments,  item  4. 

(15)  We  have  defined  "immediate 
family."  Information  concerning 
"immediate  family"  can  be  found  at 
subpart  F,  Changes  Based  On 
Comments,  items  14  and  15;  Changes 
Requested  But  Not  Made,  item  18;  and 
Additional  Provisions,  item  2. 

(16)  We  have  defined  "ingredient" 
because  the  term  is  used  throughout 
subpart  D. 
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(17)  We  have  defined  "inspection" 
because  the  ten  i  is  used  throughout 
subparts  E  and  '. 

(18)  We  have  iefined  "lot." 
Information  cor  cerning  "lot"  can  be 
found  at  subpai  D,  Proposal 
Description  anc  at  Additional 
Provisions,  iten  6. 

(19)  We  have  defined  "natural 
resources  of  the  operation."  This 
definition  has  b  jen  added  to  provide 
greater  context  :  or  evaluating  the 
"maintain  or  im  arove"  requirement  for 
a  system  of  orga  lie  production  and 
handling.  Inforr  lation  concerning 
"natural  resources  of  the  operation"  can 
be  found  at  subj  lart  C.  Production  and 
Handling  (Genei  al).  Changes  Based  On 
Comments,  item  2. 

(20)  We  have  lefined  "nonretail 
container."  Info;  mation  concerning 
"nonretail  conta  iner"  can  be  found  at 
subpart  D,  Prop(  sal  Description  and  at 
Additional  Prov  sions,  item  6. 

(21)  We  have  defined  "practice 
standard."  Pract  ice  standards  have  been 
added  to  this  pn  )posal  in  response  to 
commenter  requ  Bsts  for  more  specific 
guidelines  for  m  easuring  the 
performance  of  i  n  organic  system  of 
production  and  landling.  A  practice 
standcird  is  a  ser  es  of  specific 
guidelines,  requ  rements,  and  operating 
procedures  throi  igh  which  a  production 
or  handling  opei  ation  implements  a 
required  compoi  lent  of  its  organic 
system  plan.  Foi  example,  this  proposal 
contains  a  practi  ce  standard  for  soil 
fertility  and  croj  nutrient  management 
which  describes  the  tillage  practices, 
sources  and  ban  iling  restrictions  for 
nutrients,  and  pi  ohibited  activities  that 
a  production  op(  iration  must  comply 
with.  There  are  i  pecific  practice 
standards  applic  able  to  crop,  livestock, 
and  wild-crop  pi  oduction,  and  handling 
operations.  We  a  re  also  proposing  to 
incorporate  the  t  erms  of  the  NRCS 
practice  standarf  for  a  composting 
facility'  into  the  i  equirements  of  this 
proposal.  Additi  anal  information  on 
"practice  standa  "ds  '  can  be  found  at 
subpart  C,  Prodi  ction  and  Handling 
(General),  Chanj  es  Based  On 
Comments,  item  4. 

(22)  We  have  (  efined  "private  entity" 
because  the  tern  is  used  throughout 
subpart  F  to  diffi  irentiate  between 
governmental  (S  ate  entity)  and 
nongovenmientc  1  (private  entity) 
organizations  pr  )viding  certification 
services. 

(23)  We  have  (  efined  "production  lot 
number."  Infora  ation  concerning 
"production  lot  lumber"  can  be  found 
at  subpart  D,  Pro  Dosd  Description  and 
at  Additional  Pn  visions,  item  6. 

(24)  We  have  c  efined  "residue 
testing"  because  the  term  is  used 


throughout  the  inspection  and  Testing, 
Reporting,  and  Exclusion  from  Sale 
portion  of  subpart  G. 

(25)  We  have  defined  "retail  food 
establishment."  Information  on  "retail 
food  establishment"  can  be  found  in 
subpart  B,  Applicability,  Proposal 
Description  and  Additional  Provisions, 
item  2. 

(26)  We  have  defined  "sewage 
sludge."  This  term  has  been  added  and 
defined  as  synonymous  with 
"biosolids"  to  incorporate  the 
Environmental  Protection  Agency's 
regulatory  language  for  this  category  of 
materials.  Information  concerning 
"sewage  sludge"  can  be  found  at 
subpart  C,  Grog  Production,  Changes 
Based  On  Comments,  item  1. 

(27)  We  have  defined  "State  entity." 
This  proposal  provides  for  the 
accreditation  of  domestic,  tribal 
government,  and  foreign  governmental 
subdivisions  that  provide  certification 
services.  We  refer  to  such  an  entity  in 
this  proposal  as  a  "State  entity." 
Additional  information  on  "State 
entity"  can  be  found  at  subpart  F, 
Changes  Based  On  Comments,  item  1. 

(28)  We  have  defined  "tolerance." 
Information  concerning  "tolerance"  can 
be  found  at  subpart  G.  Inspection  and 
Testing,  Reporting,  and  Exclusion  from 
Scde,  Proposal  Description  and  at 
Changes  Based  On  Comments,  item  2. 

Subpart  B — Applicability 

This  subpart  provides  an  overview  of 
what  has  to  be  certified  under  the 
National  Organic  Program  (NOP), 
describes  exemptions  and  exclusions 
from  certification,  addresses  use  of  the 
term,  "organic,"  and  addresses 
recordkeeping  by  certified  production 
and  handling  operations. 

Proposal  Description 

Except  for  exempt  and  excluded 
operations,  each  production  or  handling 
operation  or  specified  portion  of  a 
production  or  handling  operation  that 
produces  or  handles  crops,  livestock, 
livestock  products,  or  other  agricultural 
products  that  are  intended  to  be  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)"  must  be 
certified.  Certified  operations  must  meet 
all  applicable  requirements  of  these 
regulations. 

Certifying  agents  will  begin  the 
process  of  certifying  organic  production 
and  handling  operations  to  the  national 
standards  upon  receipt  of  their 
accreditation  from  the  Administrator. 
All  production  and  handling  operations 
certified  by  an  accredited  certifying 
agent  will  be  considered  certified  to  the 
national  standards  until  the  certified 


operation's  anniversary  date  of 
certification.  We  are  providing  this 
phase-in  procedure  for  production  and 
handling  operations  certified  by  newly 
accredited  certifying  agents  because  we 
believe  that  such  certifying  agents  will, 
upon  publication  of  the  final  rule, 
demonstrate  their  eligibility  for 
accreditation  by  applying  the  national 
standards  to  the  certification  and 
renewal  of  certification  of  their  clients. 
We  are  also  providing  this  phase-in 
procedure  to  provide  relief  to  certified 
operations  which  woidd  otherwise  have 
to  be  certified  twice  within  a  12-month 
period  (prior  to  their  certifying  agent's 
accreditation  and  again  following  their 
certifying  agent's  accreditation).  This 
relief  will  only  be  available  to  those 
certified  operations  certified  by  a 
certifying  agent  that  receives  its 
accreditation  within  18  months  from  the 
date  of  publication  of  the  final  rule.  We 
anticipate  that  certifying  agents  and 
production  and  handling  operations 
will  move  as  quickly  as  possible  to 
begin  operating  under  the  national 
organic  standards.  We  are  providing  this 
substantial  phase-in  period  because 
accredited  certifying  agents  will  have  to 
schedule  on-site  inspections  around 
varying  growing  seasons  and  because 
certifying  agents  and  production  and 
handling  operations  will  need  time  to 
adapt  to  the  new  national  organic 
standards. 

Exempt  and  Excluded  Operations. 
This  regulation  establishes  several 
categories  of  exempt  or  excluded 
operations.  Exempt  operations  derive 
their  exemption  from  the  Act  while 
excluded  operations  are  excluded  as  a 
result  of  a  Departmental  policy  decision. 
An  exempt  or  excluded  operation  does 
not  need  to  be  certified.  However, 
operations  that  qualify  as  exempt  or 
excluded  operations  may  elect  to  apply 
for  certification.  A  production  or 
handling  operation  that  is  exempt  or 
excluded  from  obtciining  certification 
.still  must  meet  other  regulatory 
requirements  contained  in  this  rule  as 
explained  below. 

Exempt  Operations.  (1)  A  production 
or  handling  operation  that  has  $5,000  or 
less  in  gross  agricultural  income  from 
organic  sales  annually  is  exempt  from 
certification  and  does  not  need  to 
submit  an  the  organic  system  plan  to 
anyone  for  acceptance  or  approval. 
However,  an  exempt  producer  or 
handler  must  comply  with  the  labeling 
requirements  of  §  205.309  and  the 
organic  production  and  handling 
requirements  applicable  to  its  type  of 
operation.  For  example  a  producer  of 
organic  vegetables,  that  performs  no 
handling  functions,  would  have  to 
comply  with  the  labeling  requirements 
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of  §  205.309  and  the  apphcable 
production  requirements  in  §§  205.202 
through  205.207.  The  labeling  and 
production  and  handling  requirements 
protect  the  integrity  of  organically 
produced  products. 

(2)  A  retail  food  establishment  or 
portion  of  a  retail  food  establishment 
that  handles  organically  produced 
agricultural  products  but  does  not 
process  them  is  exempt  from  all  of  the 
requirements  in  these  regulations. 

(3)  A  handling  operation  or  portion  of 
a  handling  operation  that  handles 
agricultural  products  containing  less 
than  50  percent  organic  ingredients  by 
total  weight  of  the  finished  product 
{excluding  water  and  salt)  is  exempt 
from  the  requirements  in  these 
regulations,  except  the  recordkeeping 
provisions  of  §  205.101(c);  the 
provisions  for  prevention  of  contact  of 
organic  products  with  prohibited 
substances  in  §  205.272;  and  the 
labeling  regulations  in  §  205.309.  The 
recordkeeping  provisions  maintain  an 
audit  trail  for  organic  products.  The 
prevention  of  contact  with  prohibited 
substances  and  the  labeling 
requirements  protect  the  integrity  of 
organically  produced  products. 

(4)  If  a  handling  operation  or  portion 
of  a  handling  operation  that  handles 
agricultiiral  products  containing  at  least 
50  percent  organic  ingredients  by 
weight  (excluding  water  and  salt)  does 
not  use  the  word,  "organic,"  on  any 
package  panel  other  than  the 
information  panel,  it  is  exempt  from  the 
requirements  in  these  regulations, 
except  the  recordkeeping  provisions  of 
§  205.101(c);  the  provisions  for 
prevention  of  contact  of  organic 
products  with  prohibited  substances  as 
provided  in  §  205.272;  and  the  labeling 
regulations  in  §  205.309.  The 
recordkeeping  provisions  maintain  an 
audit  trail  for  organic  products.  The 
prevention  of  contact  with  prohibited 
substances  and  labeling  requirements 
protect  the  integrity  of  organically 
produced  products. 

As  noted  above,  exempt  handling 
operations  producing  multiingredient 
products  must  maintain  records  as 
required  by  §  205.101(c).  This  would 
include  records  sufficient  to:  (1)  prove 
that  ingredients  identified  as  organic 
were  organically  produced  and  handled, 
and  (2)  verify  quantities  produced  from 
such  ingredients.  Such  records  must  be 
maintained  for  no  less  than  3  years  and 
the  operation  must  allow 
representatives  of  the  Secretary  and  the 
applicable  State  program's  governing 
State  official  access  to  the  records 
during  normal  business  hours  for 
inspection  and  copying  to  determine 


compliance  with  the  applicable 
regulations. 

Excluded  Operations.  (1)  A  handling 
operation  or  portion  of  a  handling 
operation  that  sells  organic  agricultural 
products  labeled  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)"  that  are 
packaged  or  otherwise  enclosed  in  a 
container  prior  to  being  received  or 
acquired  by  the  operation,  remain  in  the 
same  package  or  container,  and  are  not 
otherwise  processed  while  in  the 
control  of  the  handling  operation  is 
excluded  from  the  requirements  in  these 
regulations,  except  for  the  provisions  for 
prevention  of  commingling  and  contact 
of  organic  products  with  prohibited 
substances  in  §  205.272.  The 
requirements  for  the  prevention  of 
commingling  and  contact  with 
prohibited  substances  protect  the 
integrity  of  organically  produced 
products. 

This  exclusion  will  avoid  creating  an 
unnecessary  barrier  for  handlers  who 
distribute  nonorganic  products  and  who 
want  to  offer  a  selection  of  organic 
products. 

(2)  A  retail  food  establishment  or 
portion  of  a  retail  food  establishment 
that  processes  or  prepares,  on  the 
premises  of  the  retail  food 
establishment,  raw  and  ready-to-eat 
food  from  certified  agricultural  products 
labeled  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)"  is  excluded 
from  the  requirements  in  these 
regulations,  except  for  the  provisions  for 
prevention  of  contact  of  organic 
products  with  prohibited  substances  as 
provided  in  §  205.272;  and  the  labeling 
regulations  in  §  205.309.  The  prevention 
of  commingling  and  contact  with 
prohibited  substances  and  labeling 
requirements  protect  the  integrity  of 
organically  produced  products. 

Excluded  retail  food  establishments 
include  restaurants;  delicatessens; 
bakeries;  grocery  stores;  or  any  retail 
outlet  with  an  in-store  restaurant, 
delicatessen,  bakery,  salad  bar,  or  other 
eat-in  or  carry-out  service  of  processed 
or  prepared  raw  and  ready-to-eat  food. 

We  nave  excluded  such  retail  food 
establishments  because  comments  to  the 
first  proposal  concerning  the  issue  of 
certification  of  retail  food 
establishments  were  completely 
divergent.  Comments  ranged  from  the 
certification  of  all  retail  food 
establishments  to  exclusion  of  all  retail 
food  establishments.  There  is  clearly  a 
great  deal  of  public  concern  regarding 
the  handling  of  organic  products  by 
retail  food  establishments.  Someday 
retail  food  establishments  may  be 
subject  to  regulation  under  this  NOP. 


Any  such  regulation  would  be  preceded 
by  rulemaking  with  an  opportunity  for 
public  comment.  Our  exclusion  of  retail 
food  establishments  from  this  proposal 
does  not  prevent  a  State  from 
developing  an  organic  retail  food 
establishment  certification  program  or 
otherwise  regulating  retail  food 
establishments  that  prepare,  package,  or 
process  organic  agricultural  products. 

No  retailer,  regardless  of  this 
exclusion  and  the  exceptions  found  in 
the  definitions  for  "handler"  or 
"handling  operation,"  may  sell,  label,  or 
provide  market  information  on  a 
product  unless  such  product  has  been 
produced  and  handled  in  accordance 
with  the  Act  and  these  regulations.  Any 
retailer  who  knowingly  sells  or  labels  a 
product  as  organic,  except  in 
accordance  with  the  Act  and  these 
regulations,  will  be  subject  to  a  civil 
penalty  of  not  more  than  $10,000  imder 
this  program.  Such  retailer  may  also  be 
subject  to  enforcement  actions  and 
penalties  under  Federal  statutes  and 
their  implementing  regulations 
administered  by  other  agencies  of  the 
Federal  government. 

Recordkeeping  Requirements  for 
Certified  Operations.  A  certified 
operation  must  maintain  records 
concerning  the  production  and  handling 
of  agricultural  products  that  are  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)" 
sufficient  to  demonstrate  compliance 
with  the  Act  and  regulations.  Such 
records  must  be  adapted  to  the 
particular  business  that  the  certified 
operation  is  conducting,  fully  disclose 
all  activities  and  transactions  of  the 
certified  operation  in  sufficient  detail  to 
be  readily  understood  and  audited,  be 
maintained  for  not  less  than  5  years 
beyond  their  creation,  and  be  sufficient 
to  demonstrate  compliance  with  the  Act 
and  regulations.  Certified  operations 
must  make  the  records  required  by  this 
regulation  available  for  inspection  and 
copying  by  authorized  representatives  of 
the  Secretary,  the  applicable  State 
program's  governing  State  official,  and 
the  certifying  agent.  Access  to  such 
records  must  be  provided  during  normal 
business  hours. 

Examples  of  Records.  Each  exempt, 
excluded,  and  certified  operation 
should  maintain  the  records  which 
demonstrate  compliance  with  the  Act 
and  the  regulations  applicable  to  it  and 
which  it  believes  establish  an  audit  trail 
sufficient  to  prove  to  the  Secretary,  the 
applicable  State  program's  governing 
State  official,  and  the  certif>'ing  agent 
that  the  exempt,  excluded,  or  certified 
operation  is  and  has  been  in  compliance 
with  the  Act  and  regulations. 
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organic  must  have  been  produced  by  a 
production  or  handling  operation 
certified  by  an  accredited  certifying 
agent.  We  are  seeking  comment  on  the 
following  question.  Should  handlers  be 
allowed  to  identify  organically 
produced  products  produced  by  exempt 
production  operations  as  organic 
ingredients?  Such  identification  would 
be  restricted  to  the  ingredients  list  on 
the  information  panel.  This  may  provide 
a  wholesale  outlet  for  organically 
produced  agricultural  products 
produced  by  producers  exempted  from 
certification  because  their  gross 
agricultural  income  from  organic  sales 
totals  S5,000  or  less  annually. 

Compliance  with  Federal  Statutes  and 
Regulations.  Any  agricultural  product 
that  is  sold,  labeled,  or  represented  as 
"100  percent  organic,  "  "organic,"  or 
"made  with  organic  (specified 
ingredients)"  must  be  produced  and 
handled  in  accordance  with  the 
requirements  in  these  regulations. 
Organic  agricultural  products  must  be 
produced  and  handled  in  compliance 
with  the  Federal  Meat  Inspection  Act, 
the  Poultry  Products  Inspection  Act, 
and  the  Egg  Products  Inspection  Act, 
concerning  meat,  poultry,  and  egg 
products;  the  Federal  Food,  Drug,  and 
Cosmetic  Act;  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act;  and 
any  other  applicable  Federal  statute  and 
its  implementing  regulations. 

Foreign  Applicants.  The  regulations 
in  this  part,  as  applicable,  apply  equally 
to  domestic  and  foreign  applicants  for 
accreditation,  accredited  certifying 
agents,  domestic  and  foreign  applicants 
for  certification  as  organic  production  or 
handling  operations,  and  certified 
production  and  handling  operations 
unless  otherwise  specified. 

Applicability — Changes  Based  on 
Comments 

This  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  Exception  for  Handlers  Serving 
Three  or  Fewer  Certified  Operations.  We 
have  removed  the  provision  that  would 
have  allowed  handlers  providing 
services  to  fewer  than  three  certified 
organic  producers  to  operate  without 
separate  certification  under  the  NOP 
(§205.201).  Such  handlers  will  now 
have  to  be  certified  unless  otherwise 
exempted  or  excluded  from  certification 
under  §  205.101  of  these  regulations.  We 
have  taken  this  action  because  we 
believe  that  the  first  proposal  invites 
problems,  such  as  making  certain  that 
the  contracted  handler  maintains 
compliance  with  the  Act  and 
regulations,  taking  enforcement  actions 
against  persons  violating  the  Act  and 
regulations,  and  being  equitable  to  all 


handlers  since  large-volume  handling 
operations  may  qualify  for  inclusion 
under  the  provision  on  the  basis  of  few 
clients  while  small-volume  handlers 
would  be  disqualified  because  they  have 
three  or  more  clients. 

More  than  100  conunents  were 
received,  most  from  consumers,  in 
opposition  to  the  provision.  Many  of  the 
commenters  erroneously  interpreted  the 
provision  as  an  exemption  for  handlers 
of  product  for  less  than  three  certified 
operations.  Most  of  these  commenters 
expressed  the  belief  that  it  is  a  violation 
of  the  Act  to  allow  handlers  to  operate 
through  inclusion  under  another 
certified  operation's  certification  rather 
than  through  separate  certification 
under  the  Act  and  regulations.  Several 
commenters  stated  that  it  is 
unacceptable  to  exempt  handling 
operations  providing  services  to  fewer 
than  three  certified  entities  from 
separate  certification.  Several 
commenters  stated  that  operations  that 
process  products  from  a  certified 
producer  should  always  be  certified. 
Several  State  departments  of  agriculture 
and  others  stated  that  the  exemption  for 
handlers  servicing  fewer  than  three 
certified  operations  dees  not  make 
sense.  They  emphasized  that  certified 
operations  could  produce  very  large 
quantities  of  organic  product  and  a 
large-scale  handler  may  contract  with 
only  a  few  certified  producer 
operations.  Therefore,  they  called  for 
elimination  of  the  exemption.  A  few 
commenters  questioned  the  certified 
operation's  ability  to  ensure  that  the 
contracted  handler  maintains 
compliance  with  the  Act  and 
regulations.  They  expressed  their  belief 
that  the  certified  operation  would  have 
no  authority  to  maintain  compliance 
with  the  Act -within  a  facility  it  neither 
owns  nor  manages. 

We  never  intended  to  exempt 
handlers  of  fewer  than  three  certified 
operations  from  certification.  Rather,  we 
proposed  a  means  by  which  handlers  of 
fewer  than  three  certified  operations 
could  be  covered  under  the  certification 
of  a  certified  operation  for  which  it 
provides  handling  services. 

Several  of  the  commenters  favored  the 
provision  that  any  handling  operation 
that  provides  handling  services  to  fewer 
than  three  certified  entities  that  produce 
or  handle  agricultural  products  that  are 
or  that  are  intended  to  be  sold,  labeled, 
or  represented  as  organic  or  made  with 
certain  organic  ingredients  would  not  be 
required  to  be  separately  certified  apart 
from  the  operations  for  which  it 
provides  such  services.  However, 
supporters  of  the  concept  differed  in 
their  position  on  the  proposal.  Most 
stated  that  the  provision  would  work 
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only  if  it  is  made  clear  that  a  handler 
can  provide  services  to  only  one  or  two 
separate  entities  and  qualify  for  the 
exemption  and  only  if  included  in  the 
certifications  of  and  inspected  along 
with  the  entities  for  which  the  handler 
will  provide  the  services.  They  further 
emphasized  that  all  applicable 
standards  must  be  met.  A  few 
supporters  recommended  that  there  be  a 
contract  between  the  handler  and  the 
certified  operation  and  that  the  certified 
operation  be  responsible  for  any  failure 
of  the  handler  to  adhere  to  these 
regulations.  Another  commenter  stated 
that,  if  handlers  are  to  be  exempt  from 
certification,  the  qualifying  parameter 
for  exemption  should  be  based  upon 
economic  value  similar  to  that  for 
production  operations. 

Two  commeuters  supported  the 
proposal  but  wanted  the  fewer-than- 
three-certified-operations  limitation 
removed.  One  of  the  commenters,  a 
nonprofit  agricultiual  organization, 
expressed  the  belief  that  the  limitation 
needlessly  restricts  commercial  activity, 
invites  an  excessive  amount  of 
paperwork  related  to  certification 
applications,  and  provides  no  greater 
assurances  for  quality  control.  This 
commenter,  referring  to  the  definition  of 
handling  operation  at  section  6502(10) 
of  the  Act,  interpreted  "to  receive  or 
otherwise  acquire"  as  synonymous  with 
taking  legal  title  to  the  product.  This 
commenter  stated  that  this 
interpretation  creates  a  distinct, 
verifiable  threshold  which  clearly 
identifies  those  operations  needing  to  be 
certified  and  those  that  do  not  need  to 
be  certified.  Under  the  commenter's 
suggested  system,  handlers  who  take 
legal  title  to  organic  products  assume 
responsibility  for  their  subsequent 
handling  and  are  required  to  have  their 
operations  certified.  Any  handler  who 
works  on  organic  products  without 
taking  legal  title  would  have  his  or  her 
activities  approved  and  monitored  by 
the  certifying  agent  responsible  for  the 
product  when  it  arrived  at  the  handler's 
door.  The  commenter  believes  that 
noncertified  handlers  who  wanted  to 
serve  organic  customers  would  quickly 
learn  to  provide  the  quality  control  and 
accountability  requirements  which 
certifying  agents  expect  to  see. 

We' disagree  with  the  commenters 
who  recommended  removal  of  the 
fewer-than-three-certified-operations 
restriction  on  the  grounds  that  the 
proposal  to  limit  exemptions  to 
handlers  contracting  with  fewer  than 
three  certified  operations  needlessly 
restricts  commercial  activity,  invites  an 
excessive  amount  of  paperwork  related 
to  certification  applications,  and 
provides  no  greater  assurances  for 


quality  control.  The  primary 
justification  given  for  removal  of  the 
fewer-than-three-certified-operations 
restriction  is  the  belief  that  any  handler 
who  works  on  organic  products  without 
taking  legal  title  would  have  his  or  her 
activities  approved  and  monitored  by 
the  certifying  agent  responsible  for  the 
product  when  it  arrived  at  the  handler's 
door.  First,  it  is  urueasonable  to  expect 
the  certifying  agent  to  be  responsible  for 
monitoring  noncertified  handlers  even  if 
they  are  providing  services  to  an 
operation  certified  by  the  certifying 
agent.  Second,  we  disagree  with  the 
commenter's  interpretation  that  "to 
receive  or  otherwise  acquire"  is 
synonymous  with  taking  legal  title  to 
the  product.  "To  receive  or  otherwise 
acquire"  involves  the  possession, 
control,  or  custody  of  a  product.  Such 
possession,  control,  or  custody  of  a 
product  may  or  may  not  involve  the 
transfer  of  title  to  the  product.  In  other 
words,  a  handler  may  have  possession, 
control,  or  custody  of  the  product  under 
a  right  derived  from  a  certified 
operation  but  not  under  a  claim  of  the 
handler's  title  to  the  product. 

(2)  Certification  for  a  Portion  of  a 
Production  or  Handling  Operation.  We 
have  clarified  that  a  portion  of  a 
production  or  handling  operation  can  be 
certified.  We  have  taken  this  action 
because  we  agree  with  the  association 
commenter  who  suggested  that  the 
Department  clarify  for  potential 
applicants  for  certification  that  a  portion 
of  their  production  or  handling 
operation  can  be  certified.  The  Act  at 
section  6506(b)  authorizes  the 
certification  of  specific  fields  of  a 
production  operation  or  parts  of  a 
handling  operation  when:  (1)  In  the  case 
of  a  production  operation  or  field,  the 
area  to  be  certified  has  distinct,  defined 
boundaries  and  buffer  zones  separating 
the  land  being  operated  through  the  use 
of  organic  methods  from  land  that  is  not 
being  operated  through  the  use  of  such 
methods;  (2)  the  operators  of  such 
production  or  handling  operation 
maintain  records  of  all  organic 
operations  separate  from  records 
relating  to  other  operations  and  make 
such  records  available  at  all  times  for 
inspection  by  the  Secretary,  the 
certifying  agent,  and  the  State  program's 
governing  State  official;  and  (3) 
appropriate  physical  facilities, 
machinery,  and  management  practices 
are  established  to  prevent  the  possibility 
of  a  mixing  of  organic  and  nonorganic 
products  or  a  penetration  of  prohibited 
chemicals  or  other  substances  on  the 
certified  area.  This  clarification  is  found 
at  §205.100  of  this  proposal. 

(3)  Exemption  for  Operations  with 
$5000  or  Less  in  Income.  We  have 


clarified  at  §  205.101(a)(1)  that  the 
producer  and  handler  exemption  from 
certification  applies  to  production  and 
handling  operations  that  sell 
agricultural  products  as  organic  but 
whose  gross  agricultural  income  from 
organic  sales  totals  $5,000  or  less 
annually.  We  have  taken  this  action 
because  of  commenter  confusion  over 
whether  the  55,000  level  applied  to  all 
sales  of  agricultural  products  or  just 
sales  of  organic  agricultural  products. 
This  action  is  consistent  with  the 
position  of  a  State  department  of 
agriculture,  which  stated  that  the  $5,000 
exemption  should  apply  to  organic 
sales,  not  sales  of  all  agricultural 
products.  The  commenter  believes  that, 
as  originally  proposed,  the  regulation 
would  limit  opportunities  for  organic 
industry  development,  especially  for 
small  producers  and  other  small 
agribusinesses. 

(4)  Applicability  of  Regulation  to 
Exempt  Operations.  We  have  revised 
the  producer  and  handler  exemption, 
provided  to  producers  and  handlers 
with  gross  agricultural  income  from 
organic  sales  totaling  $5,000  or  less 
annually,  to  provide  that  such 
operations  are  exempt  from  certification 
and  do  not  need  to  submit  an  organic 
system  plan  to  anyone  for  acceptance  or 
approval  but  must  comply  with  the 
requirements  for  organic  production  and 
handling  and  the  labeling  requirements 
for  agricultural  products  produced  on 
an  exempt  or  excluded  operation.  We 
have  taken  this  action  because  the  first 
proposal  too  narrowly  addressed  the 
regulatory  requirements  that  exempt 
producers  must  meet.  Our  purpose  is  to 
exempt  such  production  and  handling 
operations  from  the  regulatory  and 
financial  burdens  of  certification  but  not 
to  exempt  them  from  the  standards  for 
organic  production  and  handling.  A 
fundamental  concept  of  this  regulation 
is  to  establish  a  label  for  organic.  To  the 
extent  that  these  entities  will  be  using 
the  term,  "organic,  "  to  describe  their 
product,  they  must  be  truthful.  If  they 
don't  comply  with  the  other 
requirements  of  this  part,  they  cannot 
truthfully  describe  their  product  as 
organic. 

Several  State  commenters  expressed 
the  belief  that  the  producer  exemption 
would  be  too  difficult  to  enforce.  Some 
expressed  the  belief  that  exempt 
production  operations  would  still 
require  monitoring  to  verify  compliance 
with  organic  standards.  A  State 
department  of  agriculture  commented 
that  some  monitoring  of  uncertified 
operations  would  still  be  needed  to 
verify  compliance  with  standards; 
otherwise  there  would  be  no  guarantee 
that  standards  would  be  met  for 
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required  to  comply  with  the 
requirements  for  organic  production  and 
handling  and  for  labeling.  States  may 
implement  a  program  for  monitoring  the 
activities  of  exempt  production  and 
handling  operations  and  enforcing 
compliance  with  the  NOP.  States  will  be 
permitted  to  require  certification  of 
federally  exempted  producers  and 
handlers  under  an  approved  State 
organic  certification  program.  The 
Department  will  consider  any  complaint 
of  noncompliance  with  these 
regulations  by  an  exempt  production  or 
handling  operation  and  take  appropriate 
action. 

(5)  Applicability  of  Federal  Statutes. 
We  have  added  at  §  205.102(c)  reference 
to  a  production  or  handling  operation's 
responsibility  for  complying  with  all 
applicable  Federal  statutes  and  their 
implementing  regulations  as  those 
statutes  may  apply  to  the  production 
and  handling  of  agricultiu-al  products. 
We  have  made  this  addition  as  a  means 
of  advising  producers,  handlers,  and  the 
public  that  these  regulations  do  not 
supersede  or  alter  a  producer's  or 
handler's  responsibilities  under  other 
Federal  statutes  and  their  implementing 
regulations. 

A  processors  association  urged  the 
Department  to  advise  the  public  in  this 
rule  that  food  products  produced  and 
processed  under  the  organic  standard 
must  comply  with  applicable  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act;  the  Federal  Meat  Inspection  Act; 
the  Poultry  Products  Inspection  Act; 
and  all  other  relevant  statutes  and  their 
implementing  regiriations,  in  all 
respects,  especially  related  to 
adulteration  and  misbranding. 

(6)  Recordkeeping  Provisions.  We 
have  rewritten  the  recordkeeping 
provisions  removing  all  references  to 
specific  records  or  types  of  records 
which  must  be  maintained.  In  their 
place,  we  are  requiring  that  certified 
operations  maintain  records  adapted  to 
the  particular  business  that  the  certified 
operation  is  conducting.  Such  records 
must  disclose  all  activities  and 
transactions  of  the  certified  operation  in 
sufficient  detail  as  to  be  readily 
understood  and  audited  and  must  be 
sufficient  to  demonstrate  compliance 
with  the  Act  and  regulations.  We  have 
taken  this  action  because  we  believe 
that  it  is  impracticable  to  specify  in 
detail  every  class  of  records  which  may 
be  found  essential  in  demonstrating 
compliance  with  the  Act  and 
regulations.  Different  types  of  certified 
production  and  handling  operations 
will,  by  the  very  nature  of  their 
business,  be  required  to  maintain 
different  records  to  establish  their 


compliance  with  the  Act  and 
regulations. 

A  certifying  agent  and  a  beekeepers 
association  expressed  support  for  the 
recordkeeping  requirements  in  the  first 
proposal.  The  beekeeping  association 
emphasized  the  value  of  such 
recordkeeping  in  monitoring  the  use  of 
substances.  A  marketing  association  and 
a  State  commented  that  the 
recordkeeping  period  for  a  list  of 
substances  applied  to  a  certified 
operation  should  be  changed  from  3  to 
5  years  to  be  consistent  with  the 
requirements  of  section  6511(d)  of  the 
Act.  A  research  foundation  suggested 
removal  of  the  requirement  for 
identifying  the  name  and  address  of  the 
person  who  applies  and  who  has 
applied  any  substance  to  any  part  of  the 
farm  and  any  livestock  or  other 
agricultural  product.  A  trade  association 
recommended  the  addition  of  a  new 
paragraph  addressing  the  records 
required  to  be  maintained  by  crop 
production  operations  to  establish  an 
audit  trail.  Specifically,  the  commenter 
recommended  that  the  new  paragraph 
require  that  an  audit  trail  be  maintained 
by  all  organic  crop  production 
operations,  which  records:  (1)  All 
sources  and  amounts  of  all  off-farm 
inputs;  (2)  the  dates,  rate,  method  of 
application,  location,  reason  for  use, 
and  name  and  address  of  applicator  for 
all  off-farm  inputs;  (3)  the  dates, 
projected  and  actual  yield,  and  harvest 
location  of  all  crops  produced  by  the 
operation,  both  organic  and  nonorganic; 
(4)  the  dates,  quantities,  and  locations  of 
all  crops  stored;  (5)  the  transport 
system(s)  used  to  distribute  organic 
crops;  and  (6)  the  product  name,  date, 
quantity,  and  buyer  of  all  products  sold, 
both  organic  and  nonorganic.  A  State 
commenter  stated  that  the  maintenance 
of  records  on  a  certified  operation  is 
important,  but  there  must  be  restraint  in 
requiring  redundant  or  irrelevant 
information.  Approximately  50  retail 
commenters,  speaking  on  behalf  of  a 
producer  handler,  stated  that  the 
recordkeeping  requirements  were 
burdensome  and  overly  complicated. 

Comments  indicated  that  tnere  was 
some  concern  regarding  what  records 
had  to  be  maintained  by  certified 
operations.  Commenters  were 
concerned  about  requiring  the 
maintenance  of  the  correct  records  for 
establishing  an  audit  trail,  avoiding  the 
retention  of  redundant  or  irrelevant 
records,  and  minimizing  the  burden  and 
complexity  of  the  recordkeeping. 

We  agree  with  the  commenters  who 
stated  that  the  recordkeeping  period  for 
a  list  of  substances  applied  should  be 
consistent  with  the  5-year 
recordkeeping  requirements  of  the  Act. 
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Accordingly,  this  proposal  at 
§  205.103(b)(3)  requires  that  certified 
operations  maintain  all  records 
applicable  to  their  organic  operations 
for  not  less  than  5  years  beyond  their 
creation.  We  disagree  with  those 
commenters  who  called  for  more 
specifics  relative  to  what  records  need 
to  be  maintained  and  agree  with  those 
commenters  who  expressed  concern 
regarding  the  magnitude  of  records 
required  to  be  maintained.  This 
proposal  provides  each  production  and 
handling  operation  with  the  opportunity 
to  decide  for  itself  what  records  are 
necessary  to  demonstrate  its  compliance 
with  the  Act  and  regulations. 

(7)  Exemption  from  Prevention  of 
Commingling.  We  have  removed  the 
requirement  that  a  handling  operation 
or  portion  of  a  handling  operation  that 
handles  only  agricultural  products  that 
contain  less  than  50  percent  organic 
ingredients  by  total  weight  of  the 
finished  product  (excluding  water  and 
salt)  that  is  exempt  from  the 
requirements  in  this  part  comply  with 
the  provision  for  the  prevention  of 
commingling.  As  noted  in  item  8  below, 
exempt  handlers  of  agricultural 
products  that  contain  at  least  50  percent 
organic  ingredients  by  weight  will  also 
be  exempt  from  complying  with  the 
provision  for  the  prevention  of 
commingling.  We  have  taken  this  action 
because  the  commingling  of  agricultural 
products  is  often  a  part  of  the  processing 
activity.  Such  operations  must, 
however,  comply  with  all  of  the 
applicable  labeling  provisions  of 
subpart  D  including  the  prohibition  on 
the  combining  of  organic  and 
nonorganic  forms  of  the  same 
agricultural  product.  In  other  words,  the 
handler  must  not,  for  example,  combine 
organic  and  nonorganic  com  if  com  is 
to  be  shown  on  the  information  panel  as 
"organic  corn." 

A  commenter  called  for  the  removal 
of  the  requirement  that  an  exempt 
handler  comply  with  the  provisions  for 
the  prevention  of  commingling  and 
contact  of  organic  products  with 
prohibited  substances.  The  commenter 
claimed  that  requiring  exempt  handlers 
to  prevent  commingling  of  organic  and 
nonorganic  products  and  contact  of 
organic  products  with  prohibited 
substances  is  inconsistent  with  the  Act. 
We  do  not  agree.  As  noted  above,  we 
have  removed  the  prevention  of 
commingling  requirement  because  the 
commingling  of  agricultural  products  is 
often  a  part  of  the  processing  activity. 
We  have  not,  however,  removed  the 
requirement  for  the  prevention  of 
contact  of  organic  products  with 
prohibited  substances  because  the 
requirement  is  necessary  to  safeguard 


the  integrity  of  organic  ingredients  used 
in  the  products  being  handled. 

(8)  Exemption  for  Handlers  that 
Handle  Product  Containing  at  Least  50 
Percent  Organic  Ingredients.  We  have 
provided  at  §  205.101(a)(4)  that  any 
handling  operation  or  portion  of  a 
handling  operation  that  handles 
agricultural  products  that  contain  at 
least  50  percent  organic  ingredients  by 
weight  (excluding  water  and  salt)  that 
chooses  to  not  use  the  word,  "organic," 
on  any  panel  other  than  the  information 
panel  is  exempt  from  the  requirements 
in  these  regulations,  except  the 
provisions  for  prevention  of  contact  of 
organic  products  with  prohibited 
substances  as  set  forth  in  §  205.272,  the 
labeling  provisions  of  §  205.309,  and  the 
recordkeeping  provisions  of 
§  205.101(c). 

A  commenter  stated  that  the 
Department  is  required  under  the  Act  to 
exempt  any  handling  operation  or 
portion  of  a  handling  operation  that 
processes  agricultural  products  that 
contain  at  least  50  percent  organically 
produced  ingredients  by  weight 
(excluding  water  and  salt).  We  disagree 
with  the  commenter.  Section  6505(c)(1) 
of  the  Act  ties  the  exemption  from 
certification  to  use  of  the  word, 
"organic,"  on  the  principal  display 
panel.  The  Secretary,  in  consultation 
with  the  National  Organic  Standards 
Board  (NOSB)  and  the  Secretary  of 
Health  and  Human  Services,  may 
require  certification  of  any  operation 
that  chooses  to  use  the  word,  "organic," 
on  the  principal  display  panel.  This 
proposal  provides  that  handlers, 
processing  agricultural  products  that 
contcun  at  least  50  percent  organically 
produced  ingredients  by  weight 
(excluding  water  and  salt),  who  choose 
to  only  use  the  word,  "organic,"  on  the 
information  panel  are  exempt  from 
certification.  Handlers  processing 
agricultural  products  that  contain  at 
least  50  percent  organically  produced 
ingredients  by  weight  (excluding  water 
and  salt)  who  choose  to  use  the  word, 
"organic,"  on  any  other  panel,  including 
the  principal  display  panel,  must  be 
certified.  Use  of  the  word,  "organic,"  on 
the  principal  display  panel  carries  with 
it  connotations  in  the  minds  of 
consumers  regarding  the  organic  nature 
of  the  product  which  necessitate 
certification  of  handlers  of  such 
products.  Further,  requiring  certification 
of  handlers  of  such  products  is 
consistent  with  current  industry 
practice. 


Applicability — Changes  Requested  But 
Not  Made 

This  subpart  retains  from  our  first 
proposal  regulations  on  which  we 
received  comments  as  follows: 

(1)  Exemptions  for  Handlers. 
Commenters  stated  that  under  no 
circumstances  should  organic  handling 
operations  be  exempt  from  certification. 
A  few  environmental  organizations,  a 
certifying  agent,  and  an  industry 
association  commented  that  the  first 
proposal  exceeded  statutory'  authority 
by  broadening  the  producer  exemption 
in  section  6505(d)  of  the  Act  to  apply  to 
handlers.  An  agriculture  research  and 
education  organization  stated  that, 
while  the  Act  does  not  specifically 
identify  handling  operations  under  the 
producer  exemption,  including  them  is 
a  reasonable  and  workable 
interpretation  of  the  Act.  The 
commenter  stated  that  the  Act  provides 
an  exemption  to  persons  who  sell  no 
more  than  $5,000  annually  in  value  of 
agricultural  products  and  it  sees  no 
reason  why  the  exemption  should  not 
include  handlers.  This  commenter  also 
recommended  that  the  NOP  develop  a 
new  category  of  exemption  of  up  to 
$10,000  for  on-farm  processing.  The 
commenter's  recommended  exemption 
would  apply  to  value-added,  made-on- 
site  products,  such  as  maple  syrup, 
jams,  and  relishes,  and  would  allow 
individuals  to  combine  their  production 
and  handling  exemptions. 

We  do  not  agree  with  those 
conmienters  who  stated  that  the  first 
proposal  exceeded  statutory  authority. 
The  title  of  the  exemption  in  the  Act 
(section  6505(d))  specifically  refers  to 
small  farmers.  However,  the  text  to  the 
exemption  provides,  in  full,  that 
"subpart  (a)(1)  shall  not  apply  to 
persons  who  sell  no  more  than  $5,000 
annually  in  value  of  agricultural 
products."  "Person"  is  defined  in  the 
Act  as  "an  individual,  group  of 
individuals,  corporation,  association, 
organization,  cooperative,  or  other 
entity."  The  Act  defines  "agricultural 
product"  as  "any  agricultural 
commodity  or  product,  whether  raw  or 
processed,  including  any  commodity  or 
product  derived  from  livestock,  that  is 
marketed  in  the  United  States  for 
human  or  livestock  consumption. 
Handlers  are  covered  by  the  definition 
of  "person"  and  "agricultural  product" 
and  are  thereby  eligible  for  exemption. 
The  financial  burden  of  certification 
is  no  less  for  handlers  with  sales  of  no 
more  than  $5,000  annually  than  it  is  for 
producers  with  sales  of  no  more  than 
$5,000  annually.  Therefore,  since  the 
cost  of  certification  is  the  primary 
reason  for  exempting  production 
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certified  operation.  We  anticipate  that 
this  exemption  will  be  used  primarily 
by  small  market  gardeners,  hobbyists, 
and  other  small  producers  who  sell 
produce  and  other  agricultural  products 
at  farmers  markets  and  roadside  stands 
to  consumers  within  their  communities. 

(2)  Exceeding  $5000  Limit  for 
Exemption.  A  few  commenters, 
including  a  State,  raised  the  concern 
that  an  organic  operation  might  not 
anticipate  sales  over  $5,000  but  could 
exceed  its  exemption  due  to  a  bumper 
crop  or  market  price  increases,  putting 
the  operation  in  violation.  The 
Department  believes  that  once  an 
exempted  operation  reaches  the  $5,000 
maximum  exemption  level,  it  is 
compelled  to  seek  certification,  which  it 
would  have  to  obtain  and  maintain  if  it 
is  to  continue  to  sell  organic  products. 
A  certified  organic  operation,  including 
one  which  previously  lost  its  exempt 
status,  could  switch  from  certified  to 
exempt  if  its  size  or  operations  were 
changed  such  that  it  no  longer  sold 
more  than  $5,000  annually  in  value  of 
agricultural  products. 

(3)  Certification  of  Exempt 
Operations.  A  producer  interpreted 
"exempt"  as  meaning  that  operations 
exempted  from  certification  could  not 
be  certified  as  an  organic  operation. 
This  interpretation  is  not  correct.  Any 
production  or  handling  operation, 
including  an  exempt  operation,  which 
makes  application  for  certification  as  an 
organic  operation  and  meets  the 
requirements  for  organic  certification 
may  be  certified. 

(4)  Increasing  the  Statutory  Limitation 
of  $5000  for  Exemption.  In  the  first 
proposal,  we  asked  for  comments  as  to 
whether  the  $5,000  level  for  exemption 
from  certification  should  be  raised  to 
$10,000  or  to  another  amount  and  why 
an  increased  amount  would  be 
appropriate.  Suggested  levels  ranged 
from  $2,000  to  $50,000.  The  suggested 
levels  and  justifications  for  such  levels 
are  not  sufficiently  consistent  for  us  to 
recommend  that  Congress  change  the 
$5,000  level. 

In  addition,  we  requested  data  as  to 
the  number  of  operations  that  may  be 
exempt  under  the  current  $5,000 
limitation  for  exemption  and  the 
number  of  operations  that  may  be 
exempt  under  any  new  monetary 
amount  suggested.  Comments  from  the 
few  States  responding  to  the  request  for 
data  as  to  the  number  of  operations  that 
may  be  exempt  under  the  current  $5,000 
limitation  revealed  that  from  one-third 
to  one-half  of  organic  producers  in  the 
commenting  States  would  be  exempt 
under  the  statutorily  authorized  $5,000 
exemption  limitation. 


(5)  Certification  of  Retail  Operations. 
A  commenter  said  the  first  proposal 
ignored  retail  operations  which  contract 
with  an  organic  farm  to  produce  orgcuiic 
products  with  the  store's  brand  on  the 
label.  The  commenter  said  the  retail 
operation  should  be  certified  because  it 
is  responsible  if  violation  occurs  in  the 
organic  production  or  handling  of  the 
branded  product.  The  commenter  is 
incorrect  in  suggesting  that  the  retailer 
would  be  held  responsible  for  a 
violation  if  the  violation  occurred  at  the 
production  or  handling  facility.  When  a 
retail  operation  contracts  for  the 
production,  packaging,  or  labeling  of 
organic  product,  it  is  the  certified 
production  or  handling  operation  that  is 
responsible  for  meeting  the  applicable 
organic  production  or  handling 
requirements  under  the  Act  and  these 
regulations.  If  a  violation  occurs  in  the 
organic  production  or  handling  of  the 
product,  the  certified  production  or 
handling  operation  retains 
responsibility  for  the  violation  even  if 
the  retailer's  name  is  on  the  label. 

(6)  Exemption  for  Products 
Containing  Less  than  50  Percent 
Organic  Ingredients.  Several 
commenters  representing  States  and 
organic  organizations  opposed  the 
exemption  of  a  handling  operation  or 
portion  of  a  handling  operation  that 
handles  only  agricultural  product 
containing  less  than  50  percent  organic 
ingredients.  They  stated  that  handling 
operations  creating  products  with 
organic  ingredients  should  be  certified 
regardless  of  the  percentage  of  organic 
ingredients  found  in  the  products  they 
produce.  These  commenters  stated  that 
exemptions  from  certification 
undermine  audit  trails  and  consumer 
confidence.  Each  of  these  commenters 
called  for  removal  of  the  proposed 
exemption.  Another  commenter  stated 
that,  if  a  product  is  less  than  50  percent 
organic,  then  it  is  not  organic  and 
should  not  be  labeled  or  sold  as  such. 

We  disagree  with  the  comments. 
Because  such  products  consist  of  less 
than  50  percent  organic  ingredients, 
handlers  may  only  use  the  word, 
"organic,"  on  the  information  panel  of 
such  products  to  truthfully  represent  the 
organic  nature  of  the  ingredients.  Such 
handlers  must  also  comply  with  the 
recordkeeping  provisions  of 
§  205.101(c),  the  prevention  of  contact 
of  organic  products  with  prohibited 
substances  provisions  of  §  205.272,  and 
the  labeling  provisions  of  §  205.309. 

(7)  Ensuring  Organic  Ingredients  are 
Not  Contaminated.  A  commenter  asked 
how  the  Department  would  ensure  that 
organic  ingredients  are  not 
contaminated  without  certification  of 
the  handling  operation  creating  the  final 
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product.  Handling  operations  that 
handle  agricultural  products  containing 
less  than  50  percent  organic  ingredients 
and  at  least  50  percent  organic 
ingredients  that  are  exempt  from 
certification  must  maintain  records 
sufficient  to:  {!)  Prove  that  ingredients 
identified  as  organic  were  organically 
produced  and  handled,  and  (2)  verify 
quantities  produced  for  such 
ingredients.  Such  operations  are 
required  at  §  205.101(c)  of  this  proposal 
to  allow  representatives  of  the  Secretary 
and  the  applicable  State  program's 
governing  State  official  access  to  these 
records  for  inspection  and  copying 
during  normal  business  hours  to 
determine  compliance  with  the 
applicable  regulations. 

18)  Exclusion  for  Handlers  that 
Receive  and  Distribute  Prepackaged 
Product.  Commenters  raised  several 
issues  regarding  the  exclusion  of 
handlers  who  receive  and  distribute 
prepackaged  organic  products.  At  least 
three  certifying  agents  commented  that 
all  retailers  should  be  certified  unless 
they  handle  only  organic  product  in  a 
"final,  sealed  retail  container,"  or  "final 
impermeable  containers."  The 
commenters  are  apparently  seeking 
further  assurance  that  nothing  is  added 
to  the  organic  product  while  imder 
control  of  a  distributor  or  retail 
operation.  Because  of  the  wide  variety 
of  organic  products  and  the  special 
needs  of  some  of  those  products, 
establishing  restrictions  on  the  kind  of 
containers  used  for  transportation  could 
unfairly  treat  some  products  and 
commodity  industries.  For  example, 
some  organic  products  may  require 
containers  which  "breathe"  or  allow  the 
exchange  of  air  and  outside 
temperatures.  Nonpermeable  containers 
could  hasten  spoilage  of  some  fresh  and 
processed  organic  products. 

A  few  certifying  agents  proposed  that 
distributors  and  trucking  companies 
which  transport  agricultural  products 
also  should  be  certified  under  this  part. 
However,  such  transportation 
operations  do  not  carry  out  the 
functions  specified  in  the  definitions  for 
handler  and  handling  operations. 
Distributors  and  trucking  companies 
have  traditionally  been  excluded  from 
requirements  of  agricultural  production 
regulations.  The  Act  cannot  be  used  to 
regulate  activities  or  entities  beyond  its 
regulatory  authorities.  In  this  case,  it  is 
the  responsibility  of  producers, 
handlers,  interim  handlers,  and  retailers 
to  meet  the  requirements  of  this 
regulation  by  ensiuing  that  their 
contracted  shippers  and  distributors 
understand,  respect,  and  protect  the 
integrity  of  the  organic  products  they 
are  transporting. 


An  organic  association  requested  that 
proper  notification  of  "good  organic 
handling  practices"  be  made  to  the 
transportation,  trucking,  and  public 
warehousing  sectors  to  inform  them  of 
their  responsibilities.  The  commenter 
stated  that  the  notification  should 
include  requirements  for  audit  trail 
records,  measures  needed  to  prevent 
commingling  and  contamination  by 
prohibited  substances.  This  commenter 
expressed  the  belief  that  excluded 
handlers  should  preregister  and  provide 
a  signed  statement  of  acknowledgment 
of  the  requirements.  Regarding 
enforcement  of  the  suggested 
requirements,  this  commenter  stated 
that  enforcement  of  the  requirements 
should  be  funded  and  administered  by 
existing  State  and  Federal  inspection 
services. 

We  acknowledge  the  need  for 
education  regarding  the  requirements  of 
this  rule  as  well  as  such  issues  as  the 
handling  of  organic  products.  The  NOP, 
in  cooperation  with  the  NOSB,  will 
provide  educational  material  to  the 
public  regarding  the  requirements  of 
this  rule.  Such  educational  material  will 
include  good  organic  handling  practices 
made  available  to  the  transportation, 
trucking,  and  public  warehousing 
sectors.  However,  we  disagree  with  the 
suggestions  calling  for  preregistration  of 
exempt  and  excluded  handlers  and 
enforcement  of  the  requirements  by 
existing  State  and  Federal  inspection 
services.  We  believe  the  suggestions 
create  a  burden,  on  exempt  and 
excluded  handlers,  the  Department,  and 
certifying  agents,  not  justified  by  the 
nature  of  the  handling  performed. 

(9)  Seafood  Products.  A  marketing 
institute  recommended  that  the  first 
proposal  be  revised  to  address  seafood 
products  in  a  separate  seafood  section 
and  to  include  provisions  that  apply  to 
seafood  harvested  in  the  wild.  This 
commenter  stated  that  wild-caught 
seafood  should  be  allowed  to  be  labeled 
as  organic.  A  processors  association  also 
called  for  the  labeling  of  wild-caught 
seafood  as  oraanic. 

While  the  first  proposal  contained  no 
standards  solely  for  aquatic  animals  in 
an  organic  operation,  it  did  contain 
provisions  applicable  to  their 
production.  The  first  proposal  allowed 
fish  and  crustaceans,  among  other 
livestock  types,  to  be  sold,  labeled,  or 
represented  as  organic  if  such  livestock 
had  been  brought  into  an  organic 
operation  no  later  than  the  earliest 
commercially  available  stage  of  life. 
Several  commenters  suggested  that  the 
management  of  aquatic  animals  differs 
sufficiently  from  manunals  and  poultry 
to  require  separate  regulatory 
provisions.  We  concur  and  intend  to 


develop  detailed  practice  standards  for 
specific  aquatic  animals  as  discussed 
further  under  the  production  and 
handling  subpart. 

Applicability — Additional  Provisions 

Upon  further  review  of  the 
applicability  provisions  in  the  first 
proposal,  we  have  decided  to  propose 
the  following  additions  and  changes. 

(1)  Foreign  Applicants.  We  have 
added  a  new  provision  at  §  205.104 
addressing  applicability  of  these 
regulations  to  foreign  applicants.  We 
have  made  this  addition  to  clarify  our 
intent  that  the  regulations  in  this  part 
apply  equally  to  domestic  and  foreign 
applicants  for  accreditation,  accredited 
certifying  agents,  domestic  and  foreign 
applicants  for  certification  as  organic 
production  or  handling  operations,  and 
certified  organic  production  and 
handling  operations  unless  otherwise 
specified  in  these  regulations. 

(2)  New  Exclusions.  We  have 
excluded  retail  food  establishments  that 
process  or  prepare  raw  and  ready-to-eat 
food  from  most  of  the  requirements  in 
these  regulations.  An  excluded  retail 
food  establishments  must  comply  with 
the  requirements  for  the  prevention  of 
contact  with  prohibited  substances 
orovisions  of  §  205.272  and  the  labeling 
provisions  of  §  205.309.  We  have 
excluded  such  retail  food 
establishments  because  comments  to  the 
first  proposal  concerning  the  issue  of 
certification  of  retail  food 
establishments  (restaiu-ant.  delicatessen, 
baker>',  grocery  store,  or  other  retail 
outlet)  preparing,  packaging,  or 
processing  raw  and  ready-to-eat  organic 
agricultural  products  that  are  previously 
labeled  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)"  were 
completely  divergent.  The  first  proposal 
also  contained  an  inconsistency  which 
would  have  required  a  supermarket 
delicatessen  to  be  certified  but  would 
have  excluded  from  certification  a 
restaurant  with  carry-out  delicatessen 

products. 

As  the  comments  discussed  below 
show,  there  is  clearly  a  great  deal  of 
public  concern  regarding  the  handling 
of  organic  products  by  retail  food 
establishments.  Should  we  decide  to 
regulate  retail  food  establishments 
under  the  NOP.  we  will  proceed  with 
rulemaking  and  provide  an  opportunity 
for  public  comment. 

Our  exclusion  of  retail  food 
establishments  from  this  proposal  does 
not  prevent  a  State  from  developing  an 
organic  retail  food  establishment 
certification  program  or  otherwise 
regulating  retail  food  establishments 
that  prepare,  package,  or  process  organic 
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than  the  economic  benefits  of  marketing 
organic  products.  The  commenter  said 
many  small,  natural  food  retail  food 
establishments  would  likely  stop 
carrying  organic  items. 

A  few  commenters  stated  there  is  a 
high  potential  for  fraud  among  retailers 
who  have  the  opportunity  to  repackage, 
mislabel,  and  sell  nonorganic  product  as 
organic.  Therefore,  they  believe  that  all 
retailers  must  be  subject  to  certification 
or  some  form  of  oversight  to  assure  that 
they  are  not  mislabeling  product. 

A  commenter  representing  a  large 
retail  grocery  store  operation  said  that 
good  identification  procedures  enable 
retail  stores  to  keep  organic  product 
separated  from  nonorganic  product 
during  transportation,  storage,  and  in- 
store  displays.  The  commenter 
continued  that  unduly  rigid 
requirements  would  be  burdensome  on 
retailers.  The  commenter  indicated  that 
the  costs  of  certification  and  compliance 
may  outweigh  the  benefits  of  carrying 
organic  product. 

Another  commenter  from  a  major 
retail  food  establishment  suggested  that 
retailers  that  wash  and  sort  fresh  organic 
produce  for  display  should  be  required 
to  follow  "good  organic  handling 
practices"  that  would  establish 
recordkeeping  responsibilities  and 
prevent  commingling  with  nonorganic 
products  and  contamination  by 
prohibited  materials.  The  commenter 
suggested  that  conformance  could  be 
maintained  by  existing  State  or  local 
health  inspectors  or  Federal  inspectors 
with  special  training  in  organic 
handling  systems.  However,  there  is  no 
authority  in  the  Act  to  require  the 
services  of  State  or  local  inspectors. 

Another  retailer  stated  that  retailers 
will  comply  with  regulations  because 
consumers  will  hold  retailers 
responsible  for  deficiencies  or  illegal 
actions  through  the  entire  production 
and  processing  chain  for  agricultural 
products. 

A  commenter  stated  that,  if  a 
restaurant  serves  organic  foods,  it 
should  be  allowed  to  so  state.  The 
commenter  went  on  to  say  that 
restaurants  and  grocery  stores  have  a 
right  to  state  that  they  used  organic 
ingredients  in  preparing  a  given  dish. 
This  commenter  believes  that 
restaurants  and  grocery  stores  selling 
organic  products,  even  if  they  prepare 
them,  should  not  have  to  be  certified.  A 
few  commenters  claimed  that 
processing,  as  defined  in  the  Act, 
includes  all  culinary  arts  and  food 
manufacturing.  They  stated  that 
restaurants  must  be  certified  or,  at  the 
very  least,  be  required  to  keep  records 
of  organic  foods  prepared.  A  State 
commenter  who  stated  that  exemptions 


undermine  audit  trails  and  consumer 
confidence  suggested  that  restaurants 
serving  organic  foods  be  required  to 
maintain  records  showing  the  origin  and 
certification  status  of  raw  agricultural 
ingredients  used  in  the  restaurant's  food 
products. 

The  Department  routinely  monitors 
compliance  of  various  food  producers, 
handlers,  distributors,  and  retailers 
which  are  regulated  under  a  variety  of 
Departmental  programs.  The 
Department  responds  to  consumer 
complaints  and  often  conducts 
unannounced  compliance  investigations 
and  audits  of  agricultiu-al  industry 
businesses.  The  Department 
understands  the  need  for  and  commits 
Departmental  resources  to  this  organic 
program.  In  addition,  oversight  of  these 
operations  can  be  conducted  by  State 
agencies. 

Subpart  C — Organic  Crop,  Wild  Crop, 
Livestock,  and  Handling  Requirements 

Proposal  Description 

This  subpart  sets  forth  the 
requirements  with  which  production 
and  handling  operations  must  comply 
in  order  to  sell,  label,  or  represent 
agricultural  products  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  {specified  ingredients)."  The 
producer  or  handler  of  an  organic 
production  or  handling  operation  must 
comply  with  all  applicable  provisions  of 
subpart  C.  Any  practice  implemented  in 
accordance  with  this  subpart  must 
maintain  or  improve  the  natural 
resources,  including  soil  and  water 
quality,  of  the  operation.  Production 
and  handling  operations  which  sell, 
label,  or  represent  agricultural  products 
as  organic  in  any  manner  and  which  are 
exempt  or  excluded  from  certification 
must  comply  with  the  requirements  of 
this  subpart,  except  for  the  development 
of  an  organic  system  plan. 

Production  and  Handling  (General). 
The  Organic  Food  Production  Act  of 
1990  (OFPA  or  Act)  requires  that  all 
crop,  wild  crop,  livestock,  and  handling 
operations  requiring  certification  submit 
an  organic  system  plan  to  their 
certifying  agent  and,  where  applicable, 
the  State  organic  program.  The  organic 
system  plan  is  a  detailed  description  of 
how  an  operation  will  achieve, 
document,  and  sustain  compliance  with 
all  applicable  provisions  in  the  OFPA 
and  these  regulations.  The  certifying 
agent  must  concur  that  the  proposed 
organic  system  plan  fulfills  the 
requirements  of  Subpart  C,  and  any 
subsequent  modification  of  the  organic 
plan  by  the  producer  or  handler  must 
receive  the  approved  of  the  certifying 
agent. 
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The  organic  system  plan  is  the  forum 
through  which  the  producer  or  handler 
and  certifying  agent  collaborate  to 
define,  on  a  site-specific  basis,  how  to 
achieve  and  document  compliance  with 
the  requirements  of  certification.  The 
organic  system  plan  commits  the 
producer  or  handler  to  a  sequence  of 
practices  and  procedures  resulting  in  an 
operation  that  complies  with  every 
applicable  provision  in  the  regulations. 
Accreditation  qualifies  the  certifying 
agent  to  attest  to  whether  an  organic 
system  plan  comports  with  the  organic 
standard.  The  organic  system  plan  must 
be  negotiated,  enacted,  and  amended 
through  an  informed  dialogue  between 
certifying  agent  and  producer  or 
handler,  and  it  must  be  responsive  to 
the  unique  characteristics  of  each 
operation. 

An  organic  system  plan  contains  six 
components.  First,  the  organic  system 
plan  must  describe  the  practices  and 
procedures  used,  including  the 
fi-equency  with  which  they  will  be  used, 
in  the  certified  operation.  Second,  it 
must  list  and  characterize  each 
substance  used  as  a  production  or 
handling  input.  Third,  it  must  identify 
the  monitoring  techniques  which  will 
be  used  to  verily  that  the  organic  plan 
is  being  implemented  in  a  manner 
which  complies  with  all  applicable 
requirements.  Fourth,  it  must  explain 
the  recordkeeping  system  used  to 
preserve  the  identity  of  organic  products 
from  the  point  of  certification  through 
delivery  to  the  customer  who  assumes 
legal  title  to  the  goods.  Fifth,  the  organic 
system  plan  must  describe  the  measures 
to  be  taken  to  avoid  contact  between 
certified  production  and  handling 
operations  and  prohibited  substances 
and  document  how  the  operation  will 
prevent  commingling  of  organic  and 
nonorganic  products.  Finally,  the 
organic  system  plan  must  contain  the 
additional  information  deemed 
necessary  by  the  certifying  agent  to 
evaluate  site-specific  conditions 
relevant  to  compliance  with  these  or 
applicable  State  program  regulations. 
Producers  or  handlers  may  submit  a 
plan  developed  to  comply  with  other 
Federal,  State,  or  local  regulatory 
programs  if  it  fulfills  the  requirements 
of  an  organic  system  plan. 

The  first  element  oi  the  organic 
system  plan  requires  a  narrative  or  other 
descriptive  format  that  identifies  the 
practices  and  procedures  to  be 
performed  and  maintained,  including 
the  frequency  with  which  they  will  be 
performed.  Practices  are  tangible 
production  and  handling  techniques 
such  as  the  method  for  applying 
manure,  the  mechanical  and  biological 
methods  used  to  prepare  and  combine 


ingredients  and  package  finished 
products,  and  the  measiu-es  taken  to 
exclude  pests  ft-om  a  facility.  Procedures 
are  the  protocols  established  for 
selecting  appropriate  practices  and 
materials  for  use  in  the  organic  system 
plem,  such  as  a  procedure  for  locating 
commercially  available  organically 
produced  seed.  Procedures  reflect  the 
decision-making  process  used  to 
implement  the  organic  system  plan. 

By  requiring  information  on  the 
fi-equency  with  which  production  and 
handling  practices  and  procedures  will 
be  performed,  this  proposal  calls  for  the 
organic  system  plan  to  include  an 
implementation  schedule,  including 
information  on  the  timing  and  sequence 
of  all  relevant  production  and  handling 
activities.  The  plan  will  include,  for 
example,  information  about  planned 
crop  rotation  sequences,  the  timing  of 
any  applications  of  organic  materials, 
and  the  timing  and  location  of  soil  tests. 
Livestock  management  practices  might 
describe  development  of  a  rotational 
grazing  plan  or  addition  of  mineral 
supplements  to  the  feed  supply.  A 
handling  operation  might  identify  steps 
involved  in  locating  and  contracting 
with  farmers  who  could  produce 
organic  ingredients  that  were  in  short 
supply. 

The  second  element  that  must  be 
included  in  an  organic  system  plan  is 
information  on  the  application  of 
substances  to  land,  facilities,  or 
agricultural  products.  This  requirement 
encompasses  both  natural  and  synthetic 
materials  allowed  for  use  in  production 
and  handling  operations.  For  natural 
materials  which  may  be  used  in  organic 
operations  under  specific  restrictions, 
the  organic  plan  must  detail  how  the 
application  of  the  materials  will  comply 
with  those  restrictions.  For  example, 
farmers  who  apply  manure  to  their 
fields  must  document  in  their  organic 
system  plans  how  they  will  prevent  that 
application  fi"om  contributing  to  water 
contamination. 

The  third  element  of  the  organic 
system  plan  is  a  description  of  the 
methods  used  to  evaluate  its 
effectiveness.  Producers  and  handlers 
are  responsible  for  identifying 
measurable  indicators  that  can  be  used 
to  evaluate  how  well  they  are  achieving 
the  objectives  of  the  operation.  For 
example,  production  objectives  could  be 
measured  through  regular  tallies  of 
bushels  or  pounds  of  product  sold  from 
the  farm  or  in  numbers  of  cases  sold 
fi-om  a  handling  operation.  Indicators 
that  can  identify  changes  in  quality  or 
effectiveness  of  management  practices 
could  be  relatively  simple,  such  as  the 
information  contained  in  a  standard  soil 
test.  The  specific  indicators  used  to 


evaluate  a  given  organic  system  plan 
will  be  determined  by  the  producer  or 
handler  in  consultation  with  the 
certifying  agent.  Thus,  if  the  organic 
system  plan  calls  for  improvements  in 
soil  organic  matter  content  in  a 
particular  field,  it  would  include 
provisions  for  analyzing  soil  organic 
matter  levels  at  periodic  intervals.  If 
herd  health  improvement  is  an 
objective,  factors  such  as  somatic  cell 
count  or  observations  about  changes  in 
reproductive  patterns  might  be  used  as 
indicators. 

The  fourth  element  of  the  organic 
system  plan  is  a  description  of  the 
recordkeeping  system  used  to  verify  and 
document  an  audit  trail,  as  appropriate 
to  the  operation.  For  each  crop  or  wild- 
crop  harvested,  the  audit  trail  must  trace 
the  product  from  the  field,  farm  parcel, 
or  area  where  it  is  harvested  through  the 
transfer  of  legal  title.  A  livestock 
operation  must  trace  each  animal  from 
its  entrance  into  through  removal  from 
the  organic  operation.  A  handling 
operation  must  trace  each  product  that 
is  handled  and  sold,  labeled,  or 
represented  as  organic  from  the  receipt 
of  its  constituent  ingredients  to  the  sale 
of  the  processed  product.  In  response  to 
several  comments  received,  this 
proposal  provides  information,  found  in 
subpart  B,  §  205.103.  on  the  records 
needed  to  establish  a  verifiable  audit 
trail. 

The  fifth  element  which  must  be 
included  in  an  organic  system  plan 
pertains  to  split  production  or  handling 
operations.  This  provision  requires  an 
operation  that  produces  both  organic 
and  nonorganic  products  to  describe  the 
measures  used  to  prevent  commingling 
of  organic  and  nonorganic  products. 
This  requirement  addresses  contact  of 
organic  products,  including  livestock, 
organic  field  units,  storage  areas,  and 
packaging  to  be  used  for  organic 
products,  with  prohibited  substances. 
Requirements  in  the  first  proposal  for 
information  about  the  nonorganic 
portion  of  the  operation  have  been 
removed. 

We  do  not  propose  to  list  the  specific 
requirements  to  be  included  in  an 
organic  system  plan.  We  expect  to 
publish  a  program  manual  to  provide 
guidance  on  appropriate  documentation 
for  the  certification  process.  In  the 
meantime,  the  accreditation  process 
provides  an  assurance  that  certifying 
agents  are  competent  to  determine  the 
specific  documentation  they  require  to 
review  and  evaluate  an  operation's 
organic  system  plan.  Section 
205.200(a)(6)  allows  a  certify'ing  agent  to 
request  additional  information  needed 
to  determine  that  an  organic  system 
plan  meets  the  requirements  of  this 
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subpart.  The  site  specific  nature  of 
organic  producti  in  and  handUng 
necessitates  that  certifying  agents  have 
the  authority  to  (  etermine  whether 
specific  informal  ion  is  needed  to  carry 
out  their  functio  i. 

Crop  Producti  m.  Any  field  or  farm 
parcel  used  to  pi  oduce  an  organic  crop 
must  have  been  nanaged  in  accordance 
with  the  requirements  in  §§  205.203 
through  205.206  and  have  had  no 
prohibited  subst  mces  applied  to  it  for  at 
least  3  years  pri(  r  to  harvest  of  the  crop. 
Such  fields  and  arm  parcels  must  also 
have  distinct,  defined  boimdaries  and 
buffer  zones  to  p  revent  contact  with  the 
land  or  crop  by  ]  )rohibited  substances 
applied  to  adjoii  ling  land. 

A  producer  of  an  organic  crop  must 
manage  soil  fert  lity.  including  tillage 
and  cultivation  )ractices,  in  a  manner 
that  maintains  c  r  improves  the  physical, 
chemical,  and  b  ological  condition  of 
the  soil  and  mir  imizes  soil  erosion. 
Crop  nutrients  n  lust  be  budgeted  and 
supplied  throng  i  proper  use  of  manure 
or  other  animal  md  plant  materials, 
mined  mineral  s  ubstances,  and  other 
substances  appr  aved  for  use  under  these 
regulations.  The  producer  must  manage 
animal  and  plai  t  waste  materials  to 
maintain  or  imp  rove  soil  organic  matter 
content  in  a  ma  mer  that  does  not 
contribute  to  co  itamination  of  crops, 
soil,  or  water  b>  plant  nutrients, 
pathogenic  organisms,  heavy  metals,  or 
residues  of  prol  ibited  substances.  Raw 
animal  manure  must  either  be 
composted,  applied  to  land  used  for  a 
crop  not  intend  ;d  for  human 
consumption,  o  •  incorporated  into  the 
soil  at  least  90  c  ays  before  harvesting  an 
edible  product  hat  does  not  come  into 
contact  with  thi  i  soil  or  soil  particles 
and  at  least  120  days  before  harvesting 
an  edible  prodt  ct  that  does  come  into 
contact  with  thi  s  soil  or  soil  particles. 
Composted  plai  it  or  animal  waste 
materials  used  or  soil  fertility  must  be 
produced  in  co  npliance  with  the 
Natural  Resoiu'i  :es  Conservation 
Service's  (NRC  !)  Conservation  Practice 
Standard  for  a  ( Composting  Facility 
(Code  317).  Un:omposted  plant  and 
animal  waste  n  aterials  may  be  used  to 
amend  soil  fert  hty.  A  plant  or  animal 
waste  material  hat  has  been  chemically 
altered  by  a  ma  nufacturing  process  may 
be  used  only  if  it  is  included  on  the 
National  List  o  synthetic  substances 
allowed  for  use  in  organic  production. 
Mined  substan  ;es  of  low  solubility  may 
be  used  as  soui  ces  of  crop  nutrients,  as 
may  mined  sul  stances  of  high 
solubility,  when  justified  by  soil  or  crop 
tissue  analysis  Ashes  of  untreated  plant 
or  animal  mate  rials  which  have  not 
been  combinec  with  a  prohibited 
substance  and  which  are  not  included 


on  the  National  List  of  nonsynthetic 
substances  prohibited  for  use  in  organic 
crop  production  may  be  used  to  produce 
an  organic  crop.  Synthetic  crop  nutrient 
supplements  that  appear  on  the 
National  List  of  allowed  synthetic 
substances  may  be  used  as  a  source  of 
crop  nutrients  when  justified  by  soil  or 
crop  tissue  analysis.  The  producer  may 
not  use  any  fertilizer  that  contains  a 
synthetic  substance  not  allowed  for  crop 
production  on  the  National  List  or  use 
sewage  sludge.  Burning  crop  residues  as 
a  means  of  disposal,  except  for 
trimmings  of  perennial  crops  burned  to 
suppress  the  spread  of  disease,  is 
prohibited.    ' 

The  producer  must  use  organically 
grown  seeds,  annual  seedlings,  and 
planting  stock,  except  that  untreated 
nonorganic  seeds  and  planting  stock 
may  be  used  when  equivalent  organic 
varieties  are  not  commercially  available. 
Seed  and  planting  stock  treated  with 
substances  that  appear  on  the  National 
List  of  synthetic  substances  allowed  for 
use  in  organic  production  may  be  used 
when  an  organically  produced  or 
untreated  variety  is  not  conunercially 
available.  Nonorganically  produced 
annual  seedlings  may  be  used  when  a 
temporary  variance  has  been  established 
due  to  damage  caused  by  unavoidable 
business  interruption,  such  as  fire, 
flood,  or  frost.  Planting  stock  used  to 
produce  a  pereimial  crop  may  be  sold  as 
organically  produced  planting  stock 
after  it  has  been  maintained  under  a 
system  of  organic  management  for  at 
least  1  year.  Seeds,  aimual  seedlings, 
and  planting  stock  treated  with 
prohibited  substances  may  be  used  to 
produce  an  organic  crop  when  the 
application  of  the  substance  is  a 
requirement  of  Federal  or  State 
phytosanitary  regulations.  Seeds,  annual 
seedlings,  or  planting  stock  produced 
through  an  excluded  method  may  not  be 
used  for  organic  production. 

The  producer  is  required  to 
implement  a  crop  rotation,  including 
but  not  limited  to  sod.  cover  crops, 
green  manure  crops,  and  catch  crops. 
The  crop  rotation  must  maintain  or 
improve  soil  organic  matter  content, 
provide  for  effective  pest  management 
in  perennial  crops,  manage  deficient  or 
excess  plant  nutrients,  and  control 
erosion  to  the  extent  that  these 
functions  are  appUcable  to  the 
operation. 

The  producer  must  use  preventive 
practices  to  manage  crop  pests,  weeds, 
and  diseases,  including  but  not  limited 
to  crop  rotation,  soil  and  crop  nutrient 
management,  sanitation  measures,  and 
cultural  practices  that  enhance  crop 
health.  Such  cultural  practices  include 
the  selection  of  plant  species  and 


varieties  with  regard  to  suitability  to 
site-specific  conditions  and  resistance  to 
prevalent  pests,  weeds,  and  diseases. 
Mechanical  and  biological  methods  that 
do  not  entail  apphcation  of  synthetic 
substances  may  be  used  as  needed  to 
control  pest,  weed,  and  disease 
problems  that  may  occiir.  Pest  control 
practices  include  augmentation  or 
introduction  of  pest  predators  or 
parasites;  development  of  habitat  for 
natural  enemies;  and  nonsynthetic, 
nontoxic  controls  such  as  lures,  traps, 
and  repellents.  Weed  management 
practices  include  mulching  with  fully 
biodegradable  materials;  mowing; 
livestock  grazing;  hand  weeding  and 
mechanical  cultivation;  flame,  heat,  or 
electrical  techniques;  and  plastic  or 
other  synthetic  mulches,  provided  that 
they  are  removed  from  the  field  at  the 
end  of  the  growing  or  harvest  season. 
Disease  problems  may  be  controlled 
through  management  practices  which 
suppress  the  spread  of  disease 
organisms  and  the  application  of 
nonsynthetic  biological,  botanical,  or 
mineral  inputs.  When  these  practices 
are  insufficient  to  prevent  or  control 
crop  pests,  weeds,  and  diseases,  a 
biological  or  botanical  substance,  or  a 
synthetic  substance  that  is  allowed  on 
the  National  List  may  be  used  provided 
that  the  producer  evaluates  and 
mitigates  the  effects  of  repetitive  use  of 
the  same  or  similar  materials  on 
resistance  and  shifts  in  pest,  weed,  or 
disease  types.  The  producer  must  use  a 
pest,  weed,  or  disease  control  substance 
in  compliance  with  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  Pest  control  substances  produced 
through  excluded  methods  are 
prohibited. 

Any  wild  crop  that  is  to  be  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)"  must  be 
harvested  from  land  to  which  no 
prohibited  substances  have  been 
applied  for  at  least  3  years  prior  to 
harvest.  The  wild  crop  must  also  be 
harvested  in  a  manner  that  ensures  such 
harvesting  or  gathering  will  not  be 
destructive  to  the  environment  and  will 
sustain  the  growth  and  production  of 
the  wild  crop. 

Livestock  Production.  We  propose 
that  any  livestock  or  edible  Uvestock 
product  to  be  sold,  labeled,  or 
represented  as  organic  must  be 
maintained  under  continuous  organic 
management  from  birth  or  hatching, 
with  four  exceptions.  Poultry  or  edible 
poultry  products  must  be  fttjm  animals 
that  have  been  imder  continuous 
organic  management  beginning  no  later 
than  the  second  day  of  Ufe.  Milk  or  milk 
products  must  be  from  animals  that 
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have  been  under  continuous  organic 
management  beginning  no  later  than  1 
year  prior  to  the  production  of  such 
products.  A  nonedible  livestock  product 
must  be  derived  from  an  animal  that  has 
been  imder  continuous  organic 
management  begirming  no  later  them  1 
year  prior  to  the  harvest  of  the 
nonedible  product.  Livestock  used  as 
breeder  stock  may  be  brought  from  a 
nonorganic  operation  into  an  organic 
operation  at  any  time,  provided  that,  if 
such  livestock  are  gestating  and  the 
offspring  are  to  be  organically  raised 
from  birth,  the  breeder  stock  must  be 
brought  into  the  organic  operation  prior 
to  the  last  third  of  pregnancy. 

We  also  propose  that,  should  an 
animal  be  brought  into  an  organic 
operation  pursuant  to  this  section  and 
subsequently  moved  to  a  nonorganic 
operation,  neither  the  animal  nor  any 
products  derived  from  it  may  be  sold, 
labeled,  or  represented  as  organic. 
Breeder  or  dairy  stock  that  has  not  been 
under  continuous  organic  management 
from  birth  may  not  be  sold,  labeled,  or 
represented  as  organic  slaughter  stock. 
No  organism  produced  with  excluded 
methods  may  be  used  for  breeding 
purposes  or  for  the  production  of 
livestock  products  intended  to  be  sold, 
labeled,  or  represented  as  organic.  The 
producer  of  an  organic  livestock 
operation  must  maintain  records 
sufficient  to  preserve  the  identity  of  all 
organically  managed  livestock  and  all 
edible  and  nonedible  organic  livestock 
products  produced  on  his  or  her 
operation. 

We  are  proposing  that,  except  for  feed 
additives  and  supplements  included  on 
the  National  List  of  synthetic  substances 
allowed  for  use  in  organic  livestock 
production,  the  total  feed  ration  for 
livestock  managed  in  an  organic 
operation  must  be  composed  of 
agricultural  products,  including  pasture 
and  forage,  that  are  organically 
produced.  Any  portion  of  the  feed  ration 
that  is  handled  must  comply  with 
organic  handling  requirements.  The 
producer  must  not  use  animal  drugs, 
including  hormones,  to  promote  growth 
in  an  animal  or  provide  feed 
supplements  or  additives  in  amounts 
above  those  needed  for  adequate  growth 
and  health  maintenance  for  the  species 
at  its  specific  stage  of  life.  The  producer 
must  not  feed  animals  under  organic 
management  plastic  pellets  for  roughage 
or  formulas  containing  urea  or  manure. 
The  feeding  of  mammalian  and  poultry 
slaughter  by-products  to  mammals  or 
poultry  is  prohibited.  The  producer 
must  not  supply  animal  feed,  feed 
additives,  or  feed  supplements  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 


The  producer  of  an  organic  livestock 
operation  must  establish  and  maintain 
preventive  animal  health  care  practices. 
The  producer  must  select  species  and 
types  of  livestock  with  regard  to 
suitability  for  site-specific  conditions 
and  resistance  to  prevalent  diseases  and 
parasites.  The  producer  must  provide 
organic  feedstuffs.  as  well  as  vitamins, 
minerals,  and  other  supplements, 
sufficient  to  meet  the  animals' 
nutritional  requirements.  The  producer 
must  establish  appropriate  housing, 
pasture  conditions,  and  sanitation 
practices  to  minimize  the  occurrence 
and  spread  of  diseases  and  parasites. 
Animals  in  an  organic  livestock 
operation  must  be  maintained  under 
conditions  which  provide  for  exercise, 
freedom  of  movement,  and  reduction  of 
stress  appropriate  to  the  species. 
Additionally,  all  physical  alterations 
performed  on  animals  in  an  organic 
livestock  operation  must  be  conducted 
to  promote  the  animals'  welfare  and  in 
a  manner  that  minimizes  stress  and 
pain. 

The  producer  of  an  organic  livestock 
operation  must  administer  vaccines  and 
other  veterinary  biologies  as  needed  to 
protect  the  well-being  of  animals  in  his 
or  her  care.  When  preventive  practices 
and  veterinary  biologies  are  inadequate 
to  prevent  sickness,  the  producer  may 
administer  medications  included  on  the 
National  List  of  synthetic  substances 
allowed  for  use  in  livestock  operations. 
The  producer  may  not  administer 
synthetic  parasiticides  to  breeder  stock 
during  the  last  third  of  gestation  if  the 
progeny  is  to  be  sold,  labeled,  or 
represented  as  organically  produced. 
After  administering  synthetic 
parasiticides  to  dairy  stock,  the 
producer  must  observe  a  90-day 
withdrawal  period  before  selling  the 
milk  or  milk  products  produced  from 
the  treated  animal  as  organically 
produced.  Every  use  of  a  synthetic 
medication  or  parasiticide  must  be 
incorporated  into  the  livestock 
operation's  organic  system  plan  subject 
to  approval  by  the  certif\'ing  agent. 

We  propose  that  the  producer  of  an 
organic  livestock  operation  must  not 
treat  an  animal  in  that  operation  with 
antibiotics,  any  synthetic  substance  not 
included  on  the  National  List  of 
synthetic  substances  allowed  for  use  in 
livestock  production,  or  any  substance 
that  contains  a  nonsynthetic  substance 
included  on  the  National  List  of 
nonsynthetic  substances  prohibited  for 
use  in  organic  livestock  production.  The 
producer  must  not  administer  any 
animal  drug,  other  than  vaccinations,  in 
the  absence  of  illness.  The  use  of 
hormones  is  prohibited  in  organic 
livestock  production,  as  is  the  use  of 


synthetic  parasiticides  on  a  routine 
basis.  The  producer  must  not  administer 
synthetic  parasiticides  to  slaughter  stock 
or  administer  any  animal  drug  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  The  producer  must  not 
withhold  medical  treatment  from  a  sick 
animal  to  maintain  its  organic  status. 
All  appropriate  medications  and 
treatments  must  be  used  to  restore  an 
animal  to  health  when  methods 
acceptable  to  organic  production 
standards  fail.  Livestock  that  are  treated 
with  prohibited  materials  must  be 
clearly  identified  and  shall  not  be  sold, 
labeled,  or  represented  as  organic. 

Under  this  proposal,  a  livestock 
producer  must  document  in  his  or  her 
organic  system  plan  the  preventative 
measures  he  or  she  has  in  place  to  deter 
illness,  the  allowed  practices  he  or  she 
will  employ  if  illness  occurs,  and  his  or 
her  protocol  for  determining  when  a 
sick  animal  must  receive  a  prohibited 
animal  drug.  The  standards  we  are 
proposing  will  not  allow  an  organic 
system  plan  that  envisions  an 
acceptable  level  of  chronic  illness  or 
proposes  to  deal  with  disease  by 
sending  infected  animals  to  slaughter. 
Neither  situation  can  be  considered 
consistent  with  the  principles  of  organic 
management.  The  organic  system  plan 
must  reflect  a  proactive  approach  to 
health  management,  drawing  upon 
allowable  practices  and  materials. 
Animals  with  conditions  that  do  not 
respond  to  this  approach  must  be 
treated  appropriately  and  diverted  to 
nonorganic  markets. 

The  producer  of  an  organic  livestock 
operation  must  establish  and  maintain 
livestock  living  conditions  for  the 
animals  under  his  or  her  care  which 
accommodate  the  health  and  natural 
behavior  of  the  livestock.  The  producer 
must  provide  access  to  shade,  shelter, 
exercise  areas,  fresh  air,  and  direct 
sunlight  suitable  to  the  species,  its  stage 
of  production,  the  climate,  and  the 
environment.  This  requirement  includes 
access  to  pasture  for  nmiinant  animals. 
The  producer  must  also  provide 
appropriate  clean,  dry  bedding,  and.  if 
the  bedding  is  typically  consumed  by 
the  species,  it  must  comply  with 
applicable  organic  feed  requirements. 
The  producer  must  provide  shelter 
designed  to  allow  for  the  natural 
maintenance,  comfort  level,  and 
opportunity  to  exercise  appropriate  to 
the  species.  The  shelter  must  also 
provide  the  temperature  level, 
ventilation,  and  air  circulation  suitable 
to  the  species  and  reduce  the  potential 
for  livestock  injur>'.  The  producer  may 
provide  temporary  confinement  of  an 
animal  because  of  inclement  weather; 
the  animal's  stage  of  production; 
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conditions  imdei  which  the  health, 
safety,  or  well-be  ng  of  the  animal  could 
be  jeopardized;  o  •  risk  to  soil  or  water 
quality.  The  proc  ucer  of  an  organic 
livestock  operatii  in  is  required  to 
manage  manure  i  n  a  manner  that  does 
not  contribute  to  contamination  of 
crops,  soil,  or  wa  ter  by  plant  nutrients, 
heavy  metals,  or  pathogenic  organisms 
and  optimizes  ni  trient  recycling. 

Handling.  This  proposal  permits 
mechanical  or  bi  /logical  methods  to  be 
used  to  process  a  n  agricultural  product 
intended  to  be  sc  Id,  labeled,  or 
represented  as  "  00  percent  organic," 
"organic,"  or  "mide  with  organic 
(specified  ingred  ients)"  for  the  purpose 
of  retarding  spoi  age  or  otherwise 
preparing  the  agi  icultural  product  for 
market.  It  permit  s  the  use  of 
nonagricultural !  ubstances  and 
nonorganically  p  reduced  agricultural 
products  that  are  included  on  the 
National  List  in  )r  on  a  processed 
agricultural  proc  uct  intended  to  be  sold, 
labeled,  or  repre  jented  as  "organic"  or 
"made  with  orgc  nic  (specified 
ingredients)."  Tl  lis  proposal  prohibits  a 
handler  from  us  ng  ionizing  radiation 
for  any  purpose,  an  ingredient  produced 
with  excluded  niethods,  or  a  volatile 
synthetic  solven  :  in  or  on  a  processed 
agricultural  proc  uct  intended  to  be  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "orgar  ic,  '  or  "made  with 
organic  (specified  ingredients)." 

The  practice  s  tandard  for  facility  pest 
management  rec  uires  the  producer  or 
handler  operatii  ig  a  facility  to  use 
management  pnctices  to  prevent  pests, 
including  removing  pest  habitat,  food 
sources,  and  bre  eding  areas;  preventing 
access  to  handling  facilities;  and 
controlling  envi  onmental  factors,  such 
as  temperature,  ight.  humidity, 
atmosphere.  an(  air  circulation  to 
prevent  pest  rep  reduction.  Permitted 
pest  control  me  hods  include 
augmentation  o   introduction  of 
predators  or  pai  asites  for  the  pest 
species;  mechai  lical  or  physical 
controls,  including  traps,  light,  or 
sound;  and  non  loxic,  nonsynthetic 
controls,  such  a  s  lures  and  repellents. 

This  proposa  permits  the  use  of  a 
nonsynthetic  bi  ological  or  botanical 
substance  or  an  ^'  synthetic  substance  to 
control  facility  jests  if  the  permitted 
prevention  and  control  practices  are  not 
effective.  Any  s  ubstance  applied  must 
be  used  in  acco  rdance  with  the  label 
provisions  as  a  )proved  by  the 
appropriate  aul  lority.  such  as  the 
Environmental  Protection  Agency  (EPA) 
or  the  Food  an(  Drug  Administration 
(FDA).  We  pro  ose  that  the  handler  of 
an  organic  han  lling  operation  who  uses 
any  biological,  aotanical.  or  synthetic 
substance  to  cc  ntrol  facility  pests  must 


specify  in  the  organic  system  plan  all 
measures  taken  or  intended  to  be  taken 
to  prevent  contact  between  the 
substance  and  any  ingredient  or 
finished  product  intended  to  be  sold, 
labeled,  or  represented  as  organic  or 
made  with  organic  ingredients.  In 
addition  to  these  restrictions,  the 
handler  must  include  in  the  organic 
handling  plan  an  evaluation  of  the 
effects  of  repetitive  use  of  the  same  or 
similar  materials  on  pest  resistance  and 
shifts  in  pest  types. 

This  proposal  delineates  practice 
standards  that  must  be  followed  by  an 
organic  handling  operation  to  prevent 
the  commingling  of  organic  and 
nonorganic  products  and  protect  organic 
products  from  contact  with  prohibited 
substances.  An  organic  handling 
operation  must  not  use  packaging 
materials  and  storage  containers  or  bins 
that  contain  a  synthetic  fungicide, 
preservative,  or  fumigant  in  handling  an 
organic  product.  The  operation  also 
must  not  use  or  reuse  any  storage  bin  or 
container  that  was  previously  in  contact 
with  any  prohibited  substance  unless 
the  reusable  bin  or  container  has  been 
thoroughly  cleaned  and  poses  no  risk  of 
prohibited  materials  contacting  the 
organic  product. 

Ten^porary  Variances.  This  subpart 
establishes  conditions  under  which 
operations  may  receive  temporary 
variances  from  the  provisions  contained 
in  §§  205.203  through  205.207.  205.336 
through  205.239,  and  205.270  through 
205.272.  The  Administrator  may 
establish  temporary  variances  due  to 
natural  disasters  declared  by  the 
Secretary;  unavoidable  business 
interruption  caused  by  catastrophe  such 
as  wind,  fire,  hail,  flooding,  excessive 
moistiue,  earthquake,  or  drought;  or  to 
conduct  research  on  organic  production 
and  handling  techniques  or  inputs.  A 
certifying  agent  may  recommend  that 
the  Administrator  establish  a  temporary 
variance  for  unavoidable  business 
interruption.  The  Administrator  will 
determine  how  long  a  temporary 
variance  will  be  in  effect  at  the  time  it 
is  established,  subject  to  extension  as 
the  Administrator  deems  necessary. 
Upon  notification  by  the  Administrator 
that  a  temporary  variance  has  been 
established  due  to  a  natural  disaster,  a 
certifying  agent  must  inform  each 
production  and  handling  operation  it 
certifies  within  the  affected 
geographical  region  or  each  individual 
production  and  handling  operation 
affected  by  the  temporary  variance. 
Temporary  variances  may  not  be  issued 
for  any  practice,  material,  or  procedure 
which  is  otherwise  prohibited  by  these 
regulations. 


A  request  for  issuance  of  a  temporary 
variance,  the  justification  for  it,  and 
measures  to  evaluate  the  impact  of  the 
practice  on  the  operation's  natiwal 
resources  must  be  documented  in  the 
organic  plan  and  approved  by  the 
certifying  agent.  For  example,  if  a 
drought  resulted  in  a  severe  shortage  of 
organically  produced  hay,  a  dairy 
operation  might  be  permitted  to 
substitute  some  nonorganic  hay  for  a 
portion  of  the  herd's  diet  to  prevent 
liquidation  of  the  herd.  The  producer 
must  keep  records  showing  the  source 
and  amount  of  the  hay  and  update  the 
organic  plan  to  describe  the  justification 
for  the  practice  and  a  timeframe  for 
restoring  the  total  feed  ration  to  organic 
sources.  The  certifying  agent  might  also 
request  that  the  plan  include 
contingency  measures  to  avoid  the  need 
to  resort  to  nonorganic  feed  in  case  of 
a  future  shortage.  A  variance  for 
experimental  purposes  might  be  issued 
to  permit  a  crop  producer  to  undertake 
on-farm  trials  of  small  quantities  of  a 
new  (but  not  produced  with  excluded 
methods)  crop  variety  that  was  not 
available  as  organic  seed. 

Production  and  Handling  (General) — 
Changes  Based  on  Comments 

The  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  Genetically  Engineered  Organisms. 
In  the  first  proposal,  we  invited  public 
comment  on  the  use  of  genetically 
engineered  organisms  (CEO's)  or  their 
products  in  a  system  of  organic 
production  and  handling.  Specifically, 
we  asked  whether  the  use  of  CEO's  or 
their  products  should  be  permitted, 
prohibited,  or  allowed  on  a  case-by-case 
basis  in  organic  production  or  handling 
operations.  Hundreds  of  thousands  of 
public  conunents  opposed  the  use  of 
CEO's  or  their  products  in  organic 
production  or  processing.  In  response  to 
these  comments,  this  proposal  prohibits 
use  of  genetic  engineering  (included  in 
the  broad  definition  of  "excluded 
methods"  in  this  proposal,  based  on  the 
definition  recommended  by  the 
National  Organic  Standards  Board 
(NOSB))  in  all  stages  of  organic 
production  and  handling.  This  proposal 
contains  a  specific  prohibition  on  the 
use  of  seeds,  annual  seedlings  and 
planting  stock  (§  205.204(b)),  pest 
control  substances  (§  205.206(f)). 
organisms  (§  205.236  (b)(3)),  and 
ingredients  (§  205.270(c)(2))  produced 
with  excluded  methods. 

Products  created  with  modem 
biotechnology  techniques  have  been 
tested,  approved  by  the  appropriate 
regulatory  agencies,  and  can  be  used 
safely  in  general  agricultural 
production.  At  the  same  time. 
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consumers  have  made  clear  their 
opposition  to  use  of  these  techniques  in 
organic  food  production.  This  rule  is  a 
marketing  standard,  not  a  safety 
standard.  Since  use  of  genetic 
engineering  in  the  production  of  organic 
foods  runs  coiuiter  to  consumer 
expectations,  foods  produced  through 
excluded  methods  will  not  be  permitted 
to  carry  the  organic  label. 

We  acknowledge  that  the  broad 
prohibition  on  use  of  excluded  methods 
in  organic  production  and  handling 
systems  may  create  compliance 
obstacles  for  organic  operations  and 
certifying  agents.  For  example,  many 
current  certification  programs  allow 
vaccination  of  animais  with  synthetic 
compounds  when  such  treatment  is 
mandatory.  However,  while  many  FDA- 
approved  vaccines  are  now  produced 
using  excluded  methods,  we  are 
unaware  of  any  certification  program 
which  has  an  enforcement  mechanism 
to  ensure  that  such  substances  are  not 
used  in  organic  production.  We  do  not 
know  to  what  extent,  if  any,  organic 
livestock  producers  are  currently  using 
vaccines  produced  with  excluded 
methods  or  how  a  prohibition  on  the 
use  of  such  substances  would  affect 
development  of  the  industry. 

Similarly,  the  prohibition  on  the  use 
of  excluded  methods  in  the  production 
of  organic  foods  may  also  present 
challenges  to  organic  handlers  and 
certifying  agents.  This  may  pose  a 
particular  problem  with  respect  to  the 
nonorganic  ingredients  of 
multiingredient  products  with  50-95 
percent  organic  content,  to  which  the 
prohibition  on  use  of  excluded  methods 
also  applies.  For  example,  it  may  be 
harder  for  organic  food  processors,  who 
may  struggle  to  find  sources  of 
nonorganic  ingredients  that  are 
produced  without  use  of  excluded 
methods  and  for  certifying  agents,  who 
must  ensure  that  handlers  have 
complied  with  this  requirement. 
As  with  most  elements  of  this 
program,  compliance  monitoring  and 
enforcement  will  rely  on  the  ongoing 
oversight  of  organic  operations  by 
USDA-accredited  certifying  agents, 
rather  than  on  product  testing. 
Certifying  agents  must  approve  organic 
plans  that  detail  procedures  and 
practices  to  be  followed  by  organic 
operations  and  will  review  extensive 
records  maintained  by  organic 
operations  to  ensure  that  they  are 
complying  with  the  approved  organic 
plans  and  the  regulations. 

This  system  ofcompliance  assurance 
will  be  particularly  important  with 
respect  to  the  prohibition  on  use  of 
excluded  methods.  Producers  and 
handlers  must  be  vigilant  in  the 


acquisition  of  materials  and  products. 
Certifying  agents  should  be  aware  of 
agricultural  products  produced  through 
excluded  methods  and  must  carefully 
review  material  and  product  origin 
documentation.  It  will  be  the 
responsibility  of  certifying  agents  to 
review  the  sourcing  specifications  and 
other  provisions  of  producer  and 
handler  organic  plans  to  ensure  the 
integrity  of  organic  and  multiingredient 
products.  We  anticipate  that  this  system 
of  carefully  reviewed  and  documented 
organic  plans,  which  establishes 
documented  procedures  demonstrating 
good  faith  efforts  to  diligently  pursue 
and  maintain  the  integrity  of  ingredients 
produced  without  use  of  excluded 
methods,  could  satisfy  the  requirements 
in  this  regulation. 

With  respect  to  the  prohibition  on  the 
use  of  excluded  methods  in  production 
of  the  nonorganic  ingredients  in 
multiingredient  products,  we  recognize 
that  the  ability  to  meet  these 
requirements  depends  primarily  on 
practices  used  in  conventional 
agricultural  markets.  We  also  recognize 
that  practices  for  preserving  product 
identity,  including  segregating 
genetically  engineered  and 
nongenetically  engineered  products,  are 
evolving  in  some  conventional  markets. 
Currently  there  are  no  consensus 
industry  standards  for  product 
segregation,  rather  contractual 
agreements  are  used  to  the  extent 
possible.  As  the  marketplace  evolves 
toward  recognized  best  practices  or 
standards  for  product  testing  and 
segregation,  we  anticipate  that  these 
methods  and  systems  will  become  the 
standards  for  implementing  the 
prohibition  on  use  of  excluded  methods 
in  production  of  nonorganic  ingredients 
in  multiingredient  products.  Linking  the 
requirements  pertaining  to  nonorganic 
ingredients  in  this  proposal  to  the 
evolving  practices  within  the 
marketplace  will  provide  certifying 
agents  with  a  verifiable  criterion  against 
which  to  evaluate  production  and 
handling  processes,  as  well  as  providing 
greater  certainty  to  handlers  and 
processors  as  they  seek  to  identify 
acceptable  sources  of  nonorganic 
ingredients. 

As  with  other  prohibited  substances, 
a  positive  detection  of  a  product  of 
excluded  methods  would  trigger  an 
investigation  by  the  certifying  agent  to 
determine  if  a  violation  of  organic 
production  or  handling  standards 
occurred  and  would  not  necessarily 
represent  a  violation  on  its  own.  The 
presence  of  a  detectable  residue  alone 
does  not  necessarily  indicate  use  of  a 
product  of  excluded  methods  that 


would  constitute  a  violation  of  the 
standards. 

We  anticipate  that  these  issues  will  be 
of  particular  interest  to  commenters  on 
the  proposal,  and  that  comments  may 
help  to  shed  light  on  industry 
capabilities  and  expectations.  We 
recognize  that  this  policy  will  place 
additional  burdens  on  certified 
operations  and  certifying  agents,  but  we 
believe  that  the  necessity  to  meet  strong 
consumer  expectations  outweighs  these 
concerns. 

(2)  Measurable  Degradation  Standard. 
We  are  proposing  that  any  practice 
implemented  in  accordance  with  the 
requirements  for  organic  production  and 
handling  must  maintain  or  improve  the 
soil  and  water  quality  of  the  operation. 
This  provision  is  a  modification  of  the 
requirement  in  the  first  proposal  that 
the  use  or  application  of  a  practice  not 
result  in  measurable  degradation  of  soil 
or  water  quality.  Some  commenters 
stated  that  the  concept  of  measurable 
degradation  was  too  limiting  and 
reduced  the  holistic  principles  behind 
organic  production  to  an  exercise  in  risk 
assessment.  In  introducing  the  concept 
of  measurable  degradation,  we  stated 
that  its  pmpose  was  to  "clarify  that  all 
methods  and  substances  used  in  an 
organic  operation  shall  be  consistent 
with  a  system  of  organic  farming  and 
handling  and  the  purposes  of  the 
OFPA."  As  such,  measurable 
degradation  and  the  specific  indicators 
of  soil  and  water  quality  used  to 
monitor  it  were  designed  as  tools  to 
evaluate  compliance  with  the  OFPA  and 
not  as  ends  in  themselves. 

The  new  provision  requiring  that  an 
organic  operation  maintain  or  improve 
its  soil  and  water  quality  retains  the 
linkage  between  production  and 
handling  practices  and  the  natural 
resources  of  the  operation,  which  is  a 
fundamental  tenet  of  both  organic 
production  and  the  OFPA.  We  have 
introduced  the  "maintain  or  improve" 
provision  to  allow  for  consideration  of 
a  variety  of  environmental  indicators 
that  contribute  to  the  overall 
performance  of  the  operation.  Both  the 
objective  of  certification — establishing 
an  organic  system  of  production  and 
handling — and  the  standard  by  which  it 
is  achieved — the  requirements  in  this 
proposal — remain  constant  for  all 
operations.  The  environmental 
indicators  used  to  establish  and  monitor 
compliance  with  an  approved  organic 
system  plan  will  depend  upon  the  site- 
specific  conditions  of  the  individual 
operation.  For  example,  a  producer  and 
certifying  agent  would  consider  the  soil 
types,  hydrology,  other  environmental 
conditions  and  the  specific  nature  of  the 
crops  and  livestock  being  produced  to 
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determine  whicl  indicators  would  best 
reflect  the  perfoi  mance  of  the  organic 
system  plan.  Sit(  -specific  conditions — 
high  water  table,  soils  that  are  prone  to 
erosion — combii  ed  with  the  operation's 
production  prac  ices — the  use  of 
persistent  input!  such  as  copper  or 
sulfur  compouni  is.  the  type  of  tillage 
practices  used—  will  dictate  the 
selection  of  envi  onmental  indicators. 
While  indi vidua   indicators,  especially 
when  signaling  1  hat  significant  change 
has  occurred,  re  nain  important,  the 
"maintain  or  im  jrove  "  provision  allows 
a  producer  or  ha  ndler  and  his  or  her 
certifying  agent  o  assume  a  broader 
perspective  in  n  onitoring  compliance 
with  the  OFPA. 

Many  commei  iters  objected  to  the 
requirement  in  t  le  first  proposal  that 
certain  productian  practices  "not  result 
in  a  measurable  degradation  of  the  soil." 
The  purpose  of  he  "measiu-able 
degradation"  rei  uirement  was  solely  to 
provide  produc(  rs  and  their  certifying 
agents  with  qua  itifiable,  verifiable  tools 
with  which  to  e  /aluate  compliance  with 
the  applicable  r  (gulations.  While  the 
current  proposa  does  not  refer  to 
"measurable  de  ;radation"  in  the 
practice  standajds,  producers  and 
handlers  must  i  ientify  and  incorporate 
into  their  organ  c  system  plans  specific 
testing  and  eval  uation  techniques  to 
measure  the  en'  ironmental  impact  of 
tlieir  productioi  i  practices.  In  many 
cases,  this  requ  rement  could  be  filled 
with  a  standard  soil  analysis,  which 
would  indicate  trends  in  soil  organic 
content,  nutrieit  composition,  and 
physical  propei  ties.  In  other  cases, 
chemical  or  bio  ogical  analysis  of  stream 
water  entering  ind  leaving  a  crop  or 
livestock  opera  ion  could  suffice  to 
monitor  compl  ance  with  the  practice 
standards.  Thei  e  is  no  way  to 
substantiate  th«  effectiveness  of  the 
practices  and  n  laterials  used  in  an 
organic  producjon  system  without 
some  form  of  n  easurable  verification. 
Analytical  pro(  edures  to  monitor  the 
condition,  ovei  time,  of  an  operation's 
resource  base  a  re  a  standard  feature  of 
efficient  resouice  management,  whether 
or  not  the  oper  ition  is  organically 
managed. 

(3)  Function  and  Content 
Requirements  t  if  the  Organic  Systenn 
Plan.  We  propnse  significant  changes  in 
the  function  ai  d  content  requirements 
of  the  organic  i  ystem  plan  to  solidify  its 
role  in  the  rela  :ionship  between 
producer  or  ha  ndler  and  certifying 
agent.  Public  c  amment  on  the  first 
proposal  ident  fied  numerous  perceived 
deficiencies  in  the  provisions  for  an 
organic  systen  plan.  Some  commenters, 
including  orga  tiic  certifying  agents  and 
industry'  assoc  lations,  stated  that  the 


proposed  content  requirements  were  a 
"shadow"  of  the  plan  intended  by  the 
OFPA  because  the  regulatory  text  did 
not  include  the  words,  "management," 
"rotation,"  or  "manure."  Some 
commenters  characterized  the  organic 
system  plan  in  the  first  proposal  as  a 
simple  list  of  materials  to  be  used  and 
practices  to  be  followed  and  thought 
that  it  would  not  adequately  address 
why  the  producer  or  handler  made 
specific  production  choices.  Echoing  the 
reconmiendation  adopted  by  the  NOSB 
at  its  Jime  1994  meeting  in  Santa  Fe, 
NM,  other  commenters  suggested  that 
each  organic  system  plan  should  be 
required  to  include  key  elements  of 
organic  production,  such  as  soil  and 
crop  management,  resource 
conservation,  crop  protection,  and 
maintenance  of  organic  integrity 
through  growing,  harvesting,  and 
postharvest  operations.  We  fully  agree 
with  the  principle  that  a  comprehensive 
organic  system  plan  is  an  integral 
component  of  a  certified  operation  and 
that  it  provides  the  foimdation  for  the 
working  relationship  between  the 
certifying  agent  and  the  producer  or 
handler.  This  proposal  contains  a 
standard  that  defines  and  characterizes 
an  organic  system  of  production  and 
handling  and  establishes  the  organic 
system  plan  as  the  centerpiece  of  the 
relationship  between  producer  or 
handler  and  certifying  agent. 

Some  commenters  expressed  concern 
that  the  first  proposal  did  not  link  the 
organic  system  plan  to  specific 
regulatory  requirements  such  as  proper 
tillage,  crop  rotation,  and  manuring.  The 
first  proposal  did,  however,  require 
operations  to  document  compliance 
with  all  applicable  standards.  The 
obligation  to  docimient  compliance  with 
all  applicable  standards  was  implicit  in 
the  requirement  that  an  organic  system 
plan  contain  a  description  of  the 
practices  to  be  performed  and 
maintained  to  establish  a  system  of 
organic  farming  and  handling.  A 
producer  or  handler  intending  to  engage 
in  a  practice  must  comply  with  the 
corresponding  standards  and  include 
his  or  her  intentions  for  doing  so  in  the 
organic  system  plan.  This  proposal 
contains  a  similar  provision,  found  in 
§  205.200(a)(1),  which  requires  a 
description  of  the  practices  and 
procedures  used  in  the  certified 
operation,  again,  without  stating  the 
specific  standards  with  which  the 
operation  must  comply. 

We  acknowledge  that,  by  providing 
the  regulatory  guidance  necessary  to 
implement  the  OFPA,  the  Secretary  is 
further  empowering  accredited 
certifying  agents  to  determine  whether 
an  operation's  organic  system  plan 


meets  the  requirements  of  the  statute. 
The  provisions  for  an  organic  system 
plan  in  §  205.200(a)(l)-(6)  outline  the 
prerequisites  for  certification.  Combined 
with  the  production  and  handling 
standards  in  §§  205.201  through 
205.207,  205.236  through  205.239,  and 
205.270  through  205.272,  these 
requirements  provide  the  criteria 
necessary  for  certifying  agents  to 
determine  whether  to  grant  certification. 
For  similar  reasons,  we  propose  not  to 
include  in  this  proposal  a  list  of  the 
specific  requirements  to  be  included  in 
a  particular  type  of  organic  system  plan. 
For  example,  while  the  first  proposal 
required  that  a  farm  operation  submit 
the  total  acreage  under  organic 
management  as  part  of  its  organic 
system  plan,  there  is  no  similar 
requirement  in  this  proposal.  We 
believe  that  accredited  certifying  agents 
are  capable  of  determining  the  specific 
documentation  they  require  to  review 
an  application  for  certification. 
Certifying  agents  are  granted  authority 
to  request  the  information  they  deem 
essential  to  the  performance  of  their 
duties.  Many  resources  are  available  to 
certifying  agents  for  determining  the 
information  needed  to  make 
certification  decisions.  The  Federal- 
State  Marketing  Improvement  Program 
of  the  Agricultural  Marketing  Service 
(AMS)  helped  fund  a  project  (#12-25- 
G-0202)  which  created  an  organic 
inspection  manual  and  developed  a 
whole  set  of  organic  certification  form 
templates.  Among  these  templates  are 
detailed  forms  for  organic  farm, 
livestock,  and  handling  system  plans. 
AMS  worked  with  the  Independent 
Organic  Inspectors  Association  and  the 
Organic  Certifiers  Council  on  this 
project  and  supports  continued 
movement  toward  standardized 
certification  documentation.  The  NOSB 
provided  recommendations,  including 
sample  questionnaires,  for  the 
information  it  deems  necessary  for 
inclusion  in  an  organic  system  plan. 
Additionally,  the  Organic  Trade 
Association  recently  released  the 
American  Organic  Standards  that  drew 
upon  broad  industry  involvement  to 
create  a  detailed  description  of  organic 
system  plan  requirements. 

The  organic  system  plan  in  the  first 
proposal  included  requirements  for  split 
farming  operations — meaning  farms  that 
engage  in  both  organic  and  nonorganic 
production — that  some  commenters 
stated  were  excessive.  These 
commenters  pointed  out  that  the  OFPA 
does  not  provide  for  the  organic  system 
plan  to  include  any  production  or 
handling  practice  not  consistent  with 
the  OFPA,  and  that  the  practices  on  the 
nonorganic  portion  of  the  split-farm 
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would  not  be  consistent  with  the  Act. 
Based  on  these  comments,  this  proposed 
organic  production  system  plan  will  not 
require  information  about  a  split-farm's 
nonorganic  operations.  However,  this 
proposal  requires  that  a  split  operation, 
whether  a  production  or  a  handling 
operation,  describe  the  measures  it  is 
taking  or  will  take  to  prevent 
commingling  of  organic  and  nonorganic 
product  and  to  prevent  contact  of 
organic  products,  fields,  or  facilities 
with  prohibited  substances. 

(4)  Regulatory  Enforcement.  The 
National  Organic  Program  (NOP)  will 
__  require  consistent  and  effective 
enforcement  of  the  regulations  across 
diverse  crop,  wild  crop,  livestock,  and 
handling  operations  which  are 
differentiated  by  site-specific  conditions 
within  dissimilar  geographic  regions. 
The  resources  and  objectives  of  each 
certified  operation  are  unique,  and  the 
OFPA.  accordingly,  provides  certifying 
agents  with  criteria,  not  formulas,  to 
determine  whether  the  practices, 
procedures,  and  inputs  described  in  an 
organic  system  plan  constitute 
compliance  with  the  OFPA.  The 
flexibility  implicit  in  this  approach 
allows  producers  and  handlers  to 
choose  from  a  variety  of  production  and 
handling  options.  In  addition  to  being 
flexible,  a  regulatory  mechanism  must 
be  clear,  consistent,  and  enforceable. 
For  this  reason,  producers  and  handlers 
must  document  the  choices  they  make 
in  an  organic  system  plan  and 
demonstrate  a  good-faith  effort  to 
implement  the  plan.  For  example,  the 
decision  to  use  an  allowed  synthetic 
pest  control  substance  must  be  based  on 
evidence  that  prevention  and 
nonsynthetic  pest  control  measures  are 
not  adequate. 

Public  comment  indicated  that  the 
regulatory  mechanisms  that  were 
introduced  in  the  first  proposal, 
including  orders  of  preference, 
performance  standards,  and  provision 
for  allowance  of  certain  practices  "if 
necessary."  provided  producers  and 
handlers  too  much  discretion  in 
selecting  materials  and  practices.  These 
comments  indicated  that  insufficient 
oversight  by  certifying  agents  could 
dilute  the  meaning  of  organic 
certification.  Therefore,  we  are 
proposing  significant  changes  in  the 
regulatory  mechanisms  which  govern 
producers,  handlers,  and  their  certifying 
agents  in  determining  the  materials, 
practices,  and  procedures  used  in  an 
organic  operation. 

One  regulatory  mechanism  used  in 
the  first  proposal  was  an  "order  of 
preference"  scheme  for  selecting  organic 
practices  or  materials  employed  in 
production  and  handling.  This  scheme 


was  proposed  for  a  number  of  areas: 
Crop  rotation;  manuring  practices;  soil 
fertility  and  nutrient  management;  seeds 
and  planting  stock  selection;  crop  pest, 
weed,  and  disease  prevention  and 
management;  livestock  health  care; 
selection  of  handling  ingredients;  and 
prevention  and  facility  pest 
management.  There  was  also  a  general 
order  of  preference  requirement  that 
mandated  the  use  of  nonsynthetic 
substances  in  preference  to  synthetic 
substances. 

Comments  from  at  least  one  industry 
association  supported  using  orders  of 
preference  to  assure  that  choices  made 
by  producers  and  handlers  will  be  as 
consistent  as  possible  with  organic 
farming  and  handling  principles. 
Others,  including  several  organic 
certifying  agents,  felt  that  the  conditions 
for  choosing  a  lower  order  of  preference 
were  not  specified  clearly  enough  and 
could  result  in  inconsistent  enforcement 
of  the  standards.  Some  commenters 
thought  that  certifying  agents  would  be 
overly  burdened  by  having  to  review 
and  approve  the  justification  in  the 
organic  plan  for  choosing  less  preferable 
practices,  although  some  stated  that  if 
the  criteria  for  choosing  a  lower  order  of 
preference  were  clarified  and 
documentation  of  the  reasoning  behind 
the  choice  was  explicitly  required,  then 
this  scheme  would  be  workable.  Some 
noted  that  ranking  practices  and  inputs 
according  to  their  suitability  is 
analogous  to  the  "approved,  restricted, 
prohibited"  scheme  which  many  State 
and  private  certification  programs 
employ.  A  few  commenters  expressed 
the  belief  that  establishing  provisions  to 
issue  variances  would  address  their 
concerns  and  provide  for  adequate 
oversight  and  enforcement  concerning 
practices,  procedures,  and  inputs  that 
are  considered  to  be  acceptable  but  less 
desirable  for  organic  production  and 
handling. 

However,  several  commenters. 
including  consumers  and  organic 
certifying  agents,  asserted  that 
"preference"  could  be  interpreted  as 
purely  based  on  the  personal  choice  or 
convenience  of  the  producer  or  handler. 
Some  certifying  agents  indicated  that 
the  soil  fertility  order  of  preference  was 
too  complex  and  difficult  to  enforce.  A 
number  of  consumers  disliked  this 
concept  because  it  permitted  some 
deviation  from  the  most  desirable 
standards,  such  as  use  of  organically 
produced  seeds.  Another  commenter 
speculated  that  this  scheme  could  be 
interpreted  as  establishing  different 
levels  of  "organicness."  Although  these 
interpretations  do  not  reflect  the  intent 
of  the  first  proposal,  in  the  interest  of 
clarity,  we  have  removed  references  to 


orders  of  preference  in  the  current 
regulatory  text.  We  also  removed  the 
general  requirement  for  orders  of 
preference  and  to  simplify  the  scheme 
so  that  it  will  be  less  burdensome  for 
certifying  agents  to  enforce.  Several 
provisions  in  this  proposal,  including 
the  seeds  and  planting  stock  practice 
standard  (§  205.204)  and  the  crop  pest, 
weed,  and  disease  management  practice 
standard  (§  205.206)  will  allow  less 
desirable  practices  or  substances  to  be 
used  only  if  the  preferred  alternative  is 
either  ineffective  or  not  commercially 
available.  As  was  true  of  the  first 
proposal,  justification  for  choosing  a 
less  desirable  alternative,  such  as 
nonorganic  seeds  or  planting  slock, 
must  be  documented  in  the  relevant 
organic  system  plan  and  approved  by 
the  certifying  agent. 

Several  commenters.  including 
industry'  and  environmental 
associations,  also  took  issue  with  the 
use  in  the  first  proposal  of  performance 
standards,  which  specify  the  required 
outcome  but  not  the  practices  that  must 
be  used  to  achieve  it.  The  general 
provision  that  any  practice  or  substance 
used  in  an  organic  operation  not 
contribute  to  measurable  degradation  of 
soil  or  water  quality  is  an  example  of 
such  a  performance  standard. 
Objections  to  the  use  of  performance 
standards  referred  to  the  nature  of 
organic  production  standards,  which 
focus  on  the  production  process  and  not 
quantifiable  outcomes  such  as  pesticide 
residue  levels.  Some  of  these 
commenters  asserted  that  such  a 
mechanism  would  relegate  organic 
standards  to  a  risk  assessment  model, 
which  is  not  appropriate  for  evaluating 
a  system  of  organic  management. 

We  agree  that  standards  for  an  organic 
management  system  cannot  be  reduced 
to  measurable  outcomes,  and  this  was 
not  the  intent  of  the  proposed 
performance  standards  in  the  first 
proposal.  The  evaluation  of  measurable 
indicators  as  benchmarks  of  the  proper 
functioning  of  a  management  system  is 
compatible  with  the  overall  requirement 
that  practices  be  implemented  that  are 
consistent  with  a  system  of  organic 
farming  and  handling.  Such  indicators 
help  to  determine  whether  a  given 
operation  is  in  compliance  with  the 
regulations.  For  example,  the  crop  < 
rotation  provisions  in  this  proposal  list 
a  series  of  functions,  including  weed 
management,  that  should  be  provided 
by  an  appropriate  rotation.  While  the 
possible  types  of  rotation  that  could 
achieve  this  objective  are  virtually 
limitless  and  could  not  be  specifically 
prescribed,  recording  changes  in  weed 
populations  could  document  the 
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effectiveness  of  the  rotation  being 
implemented. 

Another  ty-pe  of  regulatory  provision 
employed  in  th(  i  first  proposal  permitted 
the  use  of  certai  n  practices  or 
substances  only  "if  necessary."  This 
was  proposed  f(  ir  the  introduction  of 
nonorganic  anii  rials  into  an  organic 
operation,  for  u  >ing  up  to  20  percent 
nonorganic  livestock  feed,  for 
permitting  resti  ictions  on  access  by 
livestock  to  spa  :e  for  movement  and 
access  to  outdo  )rs,  and  for  use  of 
synthetic  proce  jsing  aids  in  producing 
an  organic  proc  3ssed  product.  A 
producer  or  hai  idler  was  required  to 
establish  his  or  her  need  to  use  a 
particular  pract  ice  or  substance  based 
on  site-specific  circumstances.  The  basis 
for  each  such  d  scision  was  to  be  stated 
in  the  organic  s  ^stem  plan  and 
evaluated  by  th  b  certifying  agent.  Many 
commenters  ini  licated  that  this 
provision  was  i  lot  appropriate  because, 
for  example,  th ;  allowance  for  the  use 
of  20  percent  n  morganic  livestock  feed, 
"if  necessary,"  left  a  loophole  that  could 
permit  an  unsc  -upulous  producer  to  use 
nonorganic  feei  1  without  a  valid  reason 
that  was  consia  tent  with  the  regulations. 
We  concur  that  this  allowance  for 
practices  "if  necessary"  is  overly  vague 
and  have  remo'  ^ed  the  provision  from 
this  proposal.  I ;  has  been  replaced  by 
more  specific  r  }gulatory  restrictions, 
referred  to  as  practice  standards,  which 
better  reflect  ti  e  recommendations  of 
the  NOSB. 

We  have  add  ressed  comments  that 
requested  mor<  specific  guidelines  for 
acceptable  org.  nic  practices  by 
introducing  th(  i  concept  of  practice 
standards.  Prac  tice  standards  are  a 
series  of  specif  c  guidelines, 
requirements,  i  ind  operating  procedures 
for  common  ag  ricultural  practices  such 
as  crop  rotation,  pest  management,  and 
crop  nutrient  i  lanagement.  The  NOSB 
reviewed  porti  ans  of  the  current  NRCS 
practice  standi  rds  for  crop  rotation, 
nutrient  manaj;ement,  pest  management, 
composting  fa(  ilities,  and  cover  or  green 
manure  crops  it  its  Washington,  DC, 
meeting  in  Jur  s  1999.  NRCS  practice 
standards,  wh  le  not  public  health 
standards,  con  tain  rigorous,  field-tested 
provisions  wh  ch  provide  specific 
benchmarks  fc  r  monitoring  the 
performance  o "  many  required  organic 
production  techniques.  A  practice 
standard  can  a  Iso  serve  as  the 
foundation  foi  an  even  more  detailed 
program  mani  al. 

For  examph  .  we  are  proposing  that 
composted  an  mal  and  plant  waste 
materials  whi(  :h  are  used  for  soil 
fertility  and  ci  op  nutrient  management 
must  be  prodv  ced  at  a  facility  in 
compliance  w  ith  the  NRCS  practice 


standard  for  a  Composting  Facility 
(Code  317).  This  document  establishes 
minimum  acceptable  requirements  for 
the  design,  construction,  and  operation 
of  a  composting  facility.  A  copy  of  this 
practice  standard  may  be  obtained  from 
any  NRCS  field  office.  A  copy  of  this 
practice  standard  may  be  viewed  at 
USDA-AMS-TMD-NOP,  Room  2510— 
South  Building;  1400  Independence 
Ave..  SW.  Washington.  DC  20250-0248. 
The  NOP  intends  to  publish  additional 
practice  standards  for  public  comment 
in  the  Federal  Register.  We  are  also 
holding  discussions  with  NRCS  to 
determine  whether  farming  operations 
which  comply  with  the  certification 
requirements  of  the  NOP  will  have  the 
added  benefit  of  being  able  to 
participate  simultaneously  with  NRCS 
cost-shcu-e  programs. 

Incorporating  NRCS  practice 
standards  into  the  requirements  for 
organic  certification  introduces  a 
significantly  greater  degree  of  specificity 
than  most  organic  standards  have 
previously  contained.  For  example,  the 
Composting  Facility  practice  standard 
includes  specifications  for  facility  size, 
moisture  content  of  the  compost  pile, 
carbon-nitrogen  ratio,  and  the  interval 
which  certain  temperatures  must  be 
sustained  to  achieve  a  finished  product. 
The  practice  standard  also  contains 
restrictions  on  source  materials  which 
may  make  it  difficult  to  utilize  certain 
categories  of  materials  which  have 
traditionally  been  cdlowed  in  organic 
compost  production.  Enforcing  these 
additional  requirements  will  require  far 
greater  oversight  from  the  certifying 
agent,  and  expertise  in  this  area  will 
become  another  factor  in  accreditation. 
NRCS  uses  its  practice  standards  for 
voluntary  cost-share  programs,  and 
organic  producers  may  find  the 
requirements  burdensome  as  an  added, 
mandatory  expense.  Despite  the  many 
comments  we  received  criticizing  the 
provisions  for  performance  standards  in 
the  first  proposal,  organic  certification 
schemes  have  traditionally  prescribed 
outcomes  and  allowed  producers  and 
handlers  flexibility  in  selecting 
practices  used  to  achieve  them. 
However,  we  received  many  other 
comments  stating  that  more  rigorous, 
clearly  defined  regulatory  mechanisms 
were  needed  to  protect  the  integrity  of 
organic  certification.  We  have 
considered  the  use  of  NRCS  practice 
standards  to  provide  clear,  consistent, 
and  verifiable  guidelines  for  conducting 
essential  organic  production  practices. 
We  are  particularly  interested  in 
receiving  specific  comment  on  the 
feasibility  of  using  NRCS  practice 
standards  for  compost  production  and 


how  such  practice  standards  may 
generally  be  used  to  establish  organic 
standards. 

(5)  Temporary  Variances.  Section 
205.201(b)  of  this  proposal  provides 
procedures  for  establishing  a  temporary 
variance  from  certain  requirements  of 
subpart  C.  The  temporary  variance  is  a 
mechanism  for  providing  regulatory 
flexibility  that  did  not  appear  in  the  first 
proposal.  This  mechanism  is  proposed 
in  response  to  comments  from  an 
industry  association  and  several 
certifying  agents  who  expressed  the 
need,  in  certain  circumstances,  to  use 
practices  that  would  otherwise  not 
comply  with  the  applicable  practice 
standard.  Similar  mechanisms  are  used 
by  most  existing  certifying  agents  to 
make  exceptions  in  cases  of  compelling 
need,  when  there  is  minimal  concern  for 
compromising  the  integrity  of  an 
organic  system.  TemporEU7  variances 
are  established  from  specific 
requirements  and  not,  imless  specified, 
from  all  production  standards.  They  are 
established  for  a  determined  period  of 
time,  subject  to  extension  as  deemed 
necessary  by  the  Administrator.  For 
excunple.  the  Administrator  could, 
under  appropriate  circumstances,  waive 
the  requirement  that  a  producer  must 
provide  livestock  with  a  ration 
composed  of  100  percent  organically 
produced  feed. 

Temporary  variances  are  created 
under  very  specific  circumstances  and 
are  subject  to  strong  oversight  by  the 
Department  to  prevent  potential  abuse. 
This  proposal  contains  three  situations 
in  which  the  Administrator  could 
establish  a  temporary  variance.  These 
situations  are:  natural  disasters  as  . 
declared  by  the  Secretary  in  a  specific 
geographical  area;  business  interruption 
caused  by  wind,  flood,  fire,  or  other 
catastrophic  event;  or  for  the  purpose  of 
conducting  research  or  trials  of 
techniques,  varieties,  or  ingredients 
used  in  organic  production  or  handling. 
In  the  case  of  natural  disaster  declared 
by  the  Secretary,  the  Administrator  will 
establish  a  temporary  variance  available 
to  all  organic  operations  within  the  area 
designated  as  affected.  For  local 
catastrophic  events  in  which  the 
Secretary  does  not  declare  a  disaster,  the 
certifying  agent  is  responsible  for 
making  recommendations  to  the 
Administrator  for  establishing 
temporary  variances.  Catastrophic 
events  must  be  of  a  sufficient  magnitude 
and  have  a  direct  immediate  impact 
such  that  the  operation  could  not 
continue  to  function  without  the 
temporary  variance.  Certifying  agents 
are  responsible  for  making  a 
recommendation  for  a  temporary 
variance  in  situations  prompted  by 
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research  needs.  Producers  and  handlers 
cannot  appeal  directly  to  the 
Administrator  for  a  temporary  variance 
but  must  make  such  a  request  through 
their  certifying  agent. 

Temporary  variances,  as  proposed 
here,  will  not  extend  to  any  practice  or 
substance  that  is  expressly  prohibited 
by  any  provision  of  the  OFPA,  the 
applicable  standards,  these  regulations, 
or  any  other  Federal,  State,  or  local  laws 
or  regulations.  For  example,  a  variance 
cannot  be  granted  for  use  of  an  organism 
produced  through  excluded  methods, 
for  use  of  sewage  sludge  as  a  fertilizer, 
or  for  use  of  irradiation  to  process  an 
organic  product  or  ingredient.  We 
expect  to  provide  additional  guidelines 
in  a  program  manual  to  assist  certifying 
agents  in  evaluating  how  much  of  an 
allowance  is  appropriate,  such  as  how 
much  of  the  ration  for  which  animals 
could  come  from  nonorganic  sources 
under  a  variance. 

Production  and  Handling  (General) — 
Changes  Requested  But  Not  Made 

This  subpart  retains  from  our  first 
proposal  regulations  on  which  we 
received  comments  as  follows: 

(1)  Definition  of  "System  of  Organic 
Farming  and  Handling".  The  first 
proposal  contained  a  definition  of  a 
"system  of  organic  farming  and 
handling"  to  provide  an  explicit 
reference  point  for  determining  which 
practices  and  substances  were 
consistent  with  such  a  system.  Several 
industry  associations  and  certifying 
agents  commented  that  the  definition 
was  helpful  but  lacking  in  key  concepts, 
such  as  "ecological  balance," 
"agroecosystem  health,"  and  "biological 
diversity."  Several  thought  the 
definition  should  receive  greater 
emphasis  in  the  regulations  as  a 
reference  point  for  the  underlying 
principles  of  organic  production  and 
handling  and  that  the  NOSB's  definition 
should  be  used.  Although  we 
considered  many  of  the  concepts 
discussed  by  commenters,  only  the 
scope  and  not  the  meaning  of  the 
original  definition  has  been  changed. 
The  definition  in  this  proposal  is  based 
on  the  one  we  developed  in 
consultation  with  the  NOSB  but  is 
limited  to  concepts  that  are 
incorporated  into  the  OFPA.  Measuring 
compliance  with  the  component-based 
mandates  of  the  OFPA,  such  as  fostering 
soil  fertility  and  preventing  water 
contamination  by  manure,  does  not 
require  criteria  as  far-reaching  as 
"agroecosystem  health"  or  "biological 
diversity."  We  also  took  into 
consideration  the  costs  to  comply  with 
such  open-ended  requirements  and 
determined  that  this  could  be 


excessively  burdensome.  Synergistic 
benefits  may  be  associated  with  organic 
production  and  handling  systems,  but 
the  OFPA  requires  only  that  individual 
components  of  the  system — soil,  water, 
wild  crop  environment — be  protected. 
Adherence  to  the  conservation  practices 
found  in  the  individual  practice 
standards  will  result  in  cumulative 
benefits  to  the  agroecosystem,  but 
producers  and  handlers  would  have 
difficulty  measuring  compliance  at  this 
scale.  Establishing  standards  that 
address  individual  components  of  an 
organic  farming  system,  such  as  tillage 
practices  and  manure  management,  will 
directly  and  beneficially  impact  the 
entire  ecosystem.  For  the  purpose  of 
enforcement,  however,  we  propose 
retaining  the  component-based  criteria 
for  evaluating  a  system  of  organic 
farming  and  handling. 

(2)  Commercial  Availability  Standard. 
The  first  proposal  allowed  certain 
materials  and  practices,  such  as 
nonorganic  seeds  and  nonorganic  minor 
ingredients  in  a  product  labeled  organic, 
to  be  chosen  if  preferable  alternatives 
were  not  "commercially  available."  We 
have  retained  the  commercial 
availability  principle  in  this  proposal 
but  have  limited  its  use  to  the 
provisions  addressing  the  selection  of 
organic  or  imtreated  seeds  and  planting 
stock.  A  number  of  producers, 
consumers,  and  certifying  agents 
expressed  concern  that  producers  or 
handlers  not  be  permitted  to  base  claims 
of  commercial  unavailability  on  any 
price  difference  between  organic  and 
nonorganic  inputs.  They  argued  that  the 
term,  "feasibly  and  economically,"  in 
the  proposed  definition  of 
"commercially  available"  were  too 
vague  to  be  enforceable.  Comments  from 
an  industry  association  supported  the 
use  of  this  concept  but  requested  a  more 
specific  definition  that  could  be  used  to 
assess  the  economic  dimension  of 
commercial  availability.  The  NOSB  has 
also  cited  commercial  availability  as  a 
valid  criterion  for  allowing  some 
flexibility  in  the  choice  of  inputs  and 
stated  that  the  term  is  applicable  to  the 
quantity  and  quality  of  available 
product  as  well  as  its  cost. 

Although  commercial  availability  is 
not  defined  in  the  OFPA,  the  concept  is 
well  established  within  current 
certification  programs  and  the 
commercial  world  in  general.  To  be 
considered  commercially  available,  a 
preferred  input  must  be  known  and 
readily  available  in  the  sense  that  a 
producer  or  handler  can  locate  and 
acquire  the  quantity  and  quality  of 
product  needed  to  sustain  his  or  her 
operation  The  producer  or  handler 
must  make  a  good  faith  effort  to  procure 


the  preferred  input  but  should  not  be 
expected  to  rely  on  an  inconsistent 
supply  of  a  necessary'  commodity.  We 
do  not  provide  a  formula  for 
determining  when  price  difference 
alone  is  enough  to  justify  purchase  of 
the  less  desirable  input  because  of  the 
multiple  factors  which  could  affect  such 
a  decision. 

By  limiting  the  application  of  the 
commercial  availability  standard  to  the 
selection  of  organic  or  untreated  seeds 
and  planting  stock,  we  are  limiting  its 
use  to  relatively  narrow  and  well 
defined  markets.  A  producer  must 
justify  a  choice  based  on  commercial 
availability  when  submitting  an  organic 
plan  to  the  certifying  agent,  and  it  must 
be  supported  by  evidence  of  a  good-faith 
effort  to  obtain  the  preferred  input.  The 
attempt  to  source  an  input  from  known 
suppliers  and  an  investigation  to 
discover  potential  new  suppliers 
constitute  the  producer's  good-faith 
effort.  Certifying  agent  approval  of  the 
organic  plan  provides  sufficient 
protection  against  abuse  of  this 
provision.  Although  comments  reflected 
concern  that  too  many  allowances  for 
nonorganic  inputs  could  dilute  the 
integrity  of  certification,  the  organic 
industry  has  built  its  reputation  while 
using  the  commercial  availability 
exemption  for  sourcing  certain 
materials.  Certifying  agent  oversight  can 
ensure  that  it  works  in  the  NOP  as  well. 

Production  and  Handling  (General) — 
Additional  Provisions 

Upon  further  review  of  the  provisions 
in  the  first  proposal,  we  have  decided  to 
propose  the  following  additions  and 
changes. 

(1)  Dual  Use  of  an  Organic  System 
Plan.  Section  205.201(b)  allows  a 
producer  or  handler  to  submit  an 
organic  production  system  plan 
developed  to  meet  the  requirements  of 
another  Federal,  State,  or  local 
regulatory  program  if  the  plan  fulfills 
the  applicable  requirements  of  this 
section.  Goverrunent  agencies  may  have 
programs  in  place  that  require 
participating  agricultural  producers  or 
handlers  to  develop  and  follow  a 
management  plan.  For  example,  the 
NRCS  Environmental  Quality  Incentives 
Program  (EQIP)  requires  a  conservation 
plan.  An  organic  production  system 
plan  could  be  incorporated  into  such  a 
conservation  plan  and  fully  comply 
with  the  requirements  proposed  in 
§  205.201  of  this  proposal.  This  new 
provision  could  reduce  the  paperwork 
burden  for  an  operation  that  participates 
in  more  than  one  program  requiring  a 
farm  conservation  plan. 
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Crop  Production — Changes  Based  on 
Comments 

This  subpart  ( iffers  from  our  first 
proposal  in  seve  ral  respects  as  follows: 

(1)  Biosolids.  The  first  proposal 
requested  publii :  comment  on  the 
possible  use  of  1  liosolids  as  a  means  of 
enhancing  soil  I  srtility  on  an  organic 
agricultural  ope  ration.  Our 
interpretation  o  the  term,  "biosolids," 
is  synonymous  vith  the  definition  of 
sewage  sludge  c  ontained  in  40  CFR  part 
503.  In  respons(  >  to  the  comments  we 
received,  this  pi  oposal  adds  biosolids  to 
the  list  in  §  205  203(e)(2)  of  substances 
that  are  specific  ally  prohibited  for  use 
in  organic  prod  iction. 

The  first  prop  osal  reviewed  some 
historical  infon  lation  about  the  Federal 
enforcement  of  liosolids  use  and  the 
steps  taken  by  I  PA,  FDA,  and  the  U.S. 
Department  of  i  Agriculture  (USDA)  to 
ensure  that  bio<  olids  are  safe  to  use  on 
crops  for  huma  i  consumption. 
Comments  wen  t  solicited  as  to  whether 
biosolids  shoul  i  be  permitted  or 
prohibited  in  oi  ganic  production.  The 
first  proposal  n  sted  that  the  NOSB 
recommended  hat  biosolids  should  be 
classified  as  synthetic  and  were  not 
appropriate  for  use  in  organic  crop 
production.  Th  ?  NOSB  took  this 
position  at  its  1 996  meeting  in 
Indianapolis,  IN,  and  reaffirmed  it  at  its 
1998  meeting  i  i  Ontario,  CA. 

We  received  hundreds  of  thousands  of 
comments,  virtually  all  of  which 
strongly  oppos  jd  the  use  of  biosolids  in 
organic  agricul  ure.  The  vast  majority  of 
the  commentei  s  stated  that  biosolids 
can  contain  synthetic  substances 
prohibited  in  o  rganic  agriculture,  such 
as  industrial  w  iste,  street  runoff 
containing  peti  oleum  products,  and 
household  was  te  contaminated  with 
cleaning  prodv  cts,  polychlorinated 
biphenyls  (PCI  I's)  and  dioxins. 
Commenters  ii  dicated  that  sewage 
sludge  should  not  be  allowable  because 
it  may  contain  synthetic  materials 
prohibited  in  c  rganic  production  which 
are  not  restrict  ed  under  EPA 
regidations.  M  my  conmienters  stated 
that  biosolids  u-e  not  currently  allowed 
in  organic  pro^  luction  and  that 
permitting  the  ir  use  would  run  contrary 
to  consumer  e  cpectations.  Such  an 
allowance  wo'  ild  place  producers  at  a 
competitive  d  sadvantage  in  domestic 
and  international  markets.  While 
sewage  sludge  may  be  safely  used  in 
conventional  agriculture,  allowing  its 
use  under  thei  e  standards  would  be 
inconsistent  v  ith  the  historical 
understandini ,  of  organic  fertility 
management  i  hared  by  producers  and 
consumers.  T  lerefore,  this  proposal 


prohibits  the  use  of  sewage  sludge  in 
organic  production. 

(2)  Tillage  and  Conservation 
Practices.  While  no  comments  objected 
to  the  inclusion  of  tillage  and 
cultivation  practices  in  the  first 
proposal,  a  few  took  issue  with  the 
requirement  that  these  practices  result 
in  "no  measiu-able  degradation"  of  soil 
quality.  In  this  proposal,  the  concept  of 
"  no  measurable  degradation"  has  been 
replaced  with  the  requirement  to 
"maintain  or  improve"  soil  quality.  We 
agree  with  commenters  who  suggest  that 
prevention  of  soil  erosion  is  an 
important  consideration  for  the 
selection  of  tillage  and  cultivation 
methods  and  have  included  a 
requirement  that  tillage  and  cultivation 
practices  maintain  or  improve  the 
physical,  chemical,  and  biological 
condition  of  soil  and  minimize  soil 
erosion.  We  have  removed  other 
references  to  preventing  measurable 
degradation  when  using  plant  or  animal 
wastes  in  the  first  proposal  and  replaced 
them  with  a  requirement,  in 
§  205.203(c),  that  the  producer  manage 
these  materials  to  maintain  or  improve 
soil  organic  matter  content  in  a  manner 
that  does  not  contribute  to 
contamination  of  crops,  soil,  or  water  by 
plant  nutrients,  pathogenic  organisms, 
heavy  metals,  or  residues  of  prohibited 
substances.  In  accordance  with  several 
comments  received,  this  provision 
frames  the  requirement  in  terms  of 
achieving  a  positive  outcome  rather 
than  avoiding  a  negative  one.  This 
proposal  specifies  the  types  of 
measurable  degradation  that  could 
result  from  improper  or  excessive 
application  of  plant  or  animal  waste 
materials,  and  producers,  in 
consultation  with  the  certifying  agent, 
will  identify  potential  problems  and 
address  them  in  the  organic  system 
plan.  The  organic  system  plan  must  also 
identify  appropriate  monitoring 
activities  to  ensure  that  the  "maintain  or 
improve"  requirement  is  being  met.  For 
example,  a  producer  who  manages  an 
on-farm  composting  facility  might  make 
regular  observations  of  the  pile  to  check 
for  leaking  and  periodically  sample  a 
nearby  stream  for  nitrate  content. 

(3)  Application  of  Raw  Manure.  The 
first  proposal  requested  public  comment 
on  appropriate  guidelines  to  ensure  that 
use  of  raw  animal  manure  would  not 
cause  contamination  of  food  products 
by  pathogens  that  cause  foodbome 
illness.  The  OFPA  restricts  the  use  of 
raw  manure  by  requiring  that  a 
reasonable  period  of  time  elapse 
between  its  application  to  a  crop 
intended  for  human  consumption  and 
the  harvest  of  that  crop.  This  period  of 
time  must  be  approved  by  the  certifying 


agent,  but  in  no  event  may  it  be  less 
than  60  days.  The  OFPA  stipulates  that 
the  certifying  agent  determine  the 
interval  between  the  last  application  of 
raw  manure  and  harvest  of  the  crop  to 
ensure  the  safety  of  the  crop. 
Furthermore,  the  OFPA  prohibits  raw 
manure  from  being  applied  to  any  crop 
in  a  way  that  significantly  contributes  to 
water  contamination  by  nitrates  or 
bacteria.  The  first  proposal  contained  an 
order  of  preference  which  favored  the 
use  of  composted  materials,  including 
manure,  as  inputs  for  soil  fertility  but 
allowed  raw  maniu-e  applications 
subject  to  the  60-day  minimiun 
preharvest  interval  contained  in  the 
OFPA. 

Many  public  comments  addressed  the 
issue  of  raw  manure  use,  and  some 
industry,  producer,  consumer,  and 
environmental  groups  submitted 
substantial  technical  information.  Many 
of  these  commenters  addressed  the 
human  health  risk  associated  with  the 
use  of  manure  in  organic  crop 
production.  Most  of  these  comments 
suggested  that  a  determination  of 
sufficient  time  to  ensure  the  safety  of  a 
crop  depends  on  soil  and  climate 
conditions,  but  that  the  60-day  period 
specified  in  the  OFPA  was  not 
sufficient.  Some  commenters  cited 
various  amounts  of  time  that  might  be 
considered  safe.  Other  commenters 
stated  that  no  interval  between 
application  and  harvest  could  be 
considered  safe  and  recommended 
prohibiting  the  application  of  raw 
manure  to  emy  crop.  The  NOSB  had 
extensive  deliberations  on  the  use  of 
raw  manure  in  organic  crop  production 
at  its  June  1999  meeting  in  Washington, 

DC. 

The  OFPA's  requirement  that  raw 
manure  be  applied  in  a  manner  that 
ensures  the  safety  of  the  crop  presents 
a  unique  regulatory  challenge.  We  have 
consistently  maintained  that  the  NOP  is 
for  marketing,  not  food  safety,  purposes. 
Organic  production  and  handling 
standards,  which  are  not  based  on  risk 
assessment  of  public  health 
consequences,  may  differ  from  the 
requirements  established  by  agencies 
that  are  responsible  for  food  safety 
regulations.  The  OFPA's  requirement 
that  the  application  of  raw  manure 
ensures  the  safety  of  the  food  to  which 
it  has  been  applied  requires  the  NOP  to 
move  toward  establishing  a  public 
health  standard.  This  requirement  is 
especially  challenging  given  that  there 
is  no  Federal  oversight  of  the 
application  of  raw  manure  to  any  kind 
of  crop  nor  any  public  health  standards 
to  establish  what  constitutes  safe  use  of 
raw  manure.  Applications  of  raw 
maniue  are  a  hazardous,  threatening 
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pathogenic  contcunination  of  food 
products,  notwithstanding  the  use  of 
composted  manure,  which  can  carry 
similar  hazards. 

We  have  responded  to  the  concerns 
regarding  the  application  of  raw  manure 
to  organically  produced  crops  by 
proposing  the  standards  contained  in 
§  205.203(c)(1).  We  propose  that  raw 
animal  manure  must  be  composted, 
unless  it  is  applied  to  land  used  for  a 
crop  not  intended  for  human 
consumption,  incorporated  into  the  soil 
not  less  than  120  days  prior  to  the 
harvest  of  a  product  in  direct  contact 
with  the  soil  surface  or  particles,  or 
incorporated  into  the  soil  not  less  than 
90  days  prior  to  the  harvest  of  a  product 
the  edible  portion  of  which  does  not 
have  contact  with  the  soil  surface  or 
particles.  However,  many  site-specific 
variables  affect  the  viability  of 
pathogens  in  raw  manure,  and  we 
cannot  determine  whether  this  standard 
will  be  sufficient  under  all  conditions  to 
fulfill  the  safe  food  requirement 
contained  in  the  OFPA.  We  are 
requesting  comment  on  the 
development  of  more  comprehensive 
standards  that  certifying  agents  are 
capable  of  enforcing.  We  are  also 
requesting  comment  on  how  to  regulate 
the  authority  to  determine  the 
"reasonable  period  of  time"  between  the 
last  application  of  raw  manure  and 
harvest  of  a  crop  which  the  OFPA 
delegates  to  the  certifying  agent.  Given 
the  need  for  far  greater  scientific 
understanding  of  the  spread  of 
pathogens  in  raw  manure,  we  do  not 
consider  that  certifying  agents  should  be 
expected  to  mcike  the  determination  of 
safety. 

Several  comments  were  received 
which  suggest  that  any  use  of  raw 
animal  manure  could  jeopardize  human 
health  and  that  the  use  of  raw  animal 
manure  by  organic  farmers  thereby 
increases  the  risk  that  organic  foods  may 
not  be  as  safe  as  conventionally 
produced  foods.  We  recognize  that  our 
knowledge  of  the  risks  from  foodborne 
pathogens  has  advanced  since  the  OFPA 
was  passed  a  decade  ago,  and  that  safety 
precautions  have  been  strengthened 
accordingly.  Therefore,  we  are  seeking 
further  guidance  for  developing 
regulations  that  minimize  the  potential 
for  contamination  of  crops  grown  for 
human  consiunption  by  pathogens  from 
raw  animal  manure.  This  approach  is 
consistent  with  the  traditional  organic 
certification  procedures  which  have 
restricted  the  use  of  raw  manure  for 
environmental  as  well  as  health 
concerns.  Other  Federal  and  State 
regulatory  programs  may  impose 
additional  requirements  on  the  use  of 
raw  manure  in  crop  production  which 


could  be  applicable  to  organic 
operations. 

The  first  proposal  required  that 
management  practices  for  the 
application  and  storage  of  raw  manure 
be  implemented  in  a  manner  that  does 
not  significantly  contribute  to 
contamination  of  water  by  nitrates  and 
bacteria,  including  human  pathogens. 
The  use  of  the  word,  "significantly,"  in 
this  provision  is  a  direct  reference  to  the 
authorizing  language  in  the  OFPA 
(Section  2114(b)(2)  (C)\.  However, 
commenters  suggested  that  this 
language  implies  that  "insignificant" 
contamination  would  be  acceptable. 
This  proposal  requires  that  soil 
management  practices  aim  at 
preventing,  to  the  extent  possible,  any 
contamination  of  water  by  nitrates  and 
pathogenic  bacteria. 

(4)  Use  of  Treated  Seed.  The  first 
proposal  permitted  the  use  of  treated 
seeds  if  the  same  variety  was  not 
commercially  available  in  untreated 
form  or  if  unanticipated  or  emergency 
circumstances  made  it  infeasible  to 
obtain  untreated  seeds.  In  this  context, 
"treated  seed"  refers  to  the  application 
of  a  pesticide  to  a  seed  prior  to  planting 
and  does  not  include  the  use  of  a 
disinfection  treatment  for  a  seed  that  is 
intended  for  sprouting  and  food  use.  A 
number  of  comments  from  producer  and 
industry  groups  suggested  that  this  was 
appropriate  but  that  a  producer  should 
have  to  choose  an  "equivalent" 
untreated  seed  variety  that  was 
commercially  available.  The  term, 
"equivalent,"  indicates  that  two  seed 
varieties  have  similar  performance 
attributes,  such  as  resistance  to  drought 
and  insects,  and  production  traits, 
including  yield,  size,  and  shape  of  the 
commodity.  We  agree  with  this 
provision  because  it  favors  a 
nonsynthetic  input  over  a  synthetic  one 
and  have,  therefore,  included  it  in  this 
proposal.  We  are  also  requiring  that, 
when  selecting  a  nonorganically 
produced  seed,  a  producer  select  an 
untreated  equivalent  variety  in 
preference  to  one  which  has  been 
treated  with  an  allowed  synthetic 
treatment. 

Some  comments  objected  to  any 
allowance  for  the  use  of  treated  seeds  or 
planting  stock,  citing  the  prohibition  in 
2109(c)(3)  of  the  OFPA  (7  U.S.C. 
6508(c)(3))  on  the  use  of  transplants  that 
are  treated  with  any  synthetic  or 
prohibited  material.  We  recognize  that 
the  use  of  synthetic  seed  treatments, 
some  of  which  are  acutely  toxic,  may 
seem  inconsistent  with  a  system  of 
organic  production  and  handling,  but  it 
is  an  established  practice  in  State  and 
private  certification  programs  and  is 
supported  by  provisions  of  the  OFPA. 


We  believe  that  retention  of  the 
commercial  availability  requirement,  a 
preference  for  untreated,  nonorganically 
produced  seed  over  treated, 
nonorganically  produced  seed,  and  the 
use  of  temporary  variances  in  this 
proposal  provide  an  appropriate  context 
for  regulating  the  use  of  synthetic  seed 
treatments. 

The  requirement  from  the  first 
proposal  that  all  seeds,  annual 
seedlings,  and  planting  stock  be 
organically  produced  is  retained  in  this 
proposal.  Similarly,  this  proposal 
contains  a  comparable  exception  to  the 
requirement  so  that  nonorganically 
produced  seeds  and  planting  stock 
could  be  used  to  produce  an  organic 
crop  when  an  equivalent  organically 
produced  variety  is  not  commercially 
available.  A  producer's  decision  to  use 
nonorganically  produced  seeds  and 
planting  stock  for  reasons  of  commercial 
nonavailability  of  equivalent  organic 
varieties  must  be  included  in  his  or  her 
organic  plan  and  agreed  to  by  the 
certifying  agent.  We  decided  to  retain 
these  provisions  from  the  first  proposal 
after  receiving  comments  from  producer 
and  industry  groups  that  acknowledged 
that  the  supplies  of  organic  farm  inputs 
will  not  be  sufficient  to  provide  for  the 
seed  and  planting  stock  needs  of  all 
organic  operations  in  the  near  future. 
We  have  added  the  requirement  that 
producers  select  equivalent  untreated 
seed  over  treated  seed  when  commercial 
availability  allows  them  to  use  a 
nonorganically  produced  variety.  We 
recognize  that  these  provisions  could 
lead  to  certifying  agents  facing 
numerous  decisions  regarding 
commercial  availability  and  equivalency 
in  the  organic  system  plans  they  review. 
This  degree  of  oversight  is  warranted, 
however,  to  ensure  that  the  use  of 
synthetic  materials  in  organic 
production  is  kept  to  a  minimum.  We 
are  not  extending  the  commercial 
availability  exception  to  the 
requirement  for  organically  produced 
annual  seedlings  because  the  comments 
indicated  that  the  organic  input 
suppliers  are  effectively  meeting  this 
demand. 

In  contrast  to  the  first  proposal,  we 
propose  that  any  synthetic  seed 
treatment  used  in  organic  production 
must  be  included  on  the  National  List 
of  synthetic  substances  allowed  for  use 
in  organic  production.  We  base  this 
requirement  on  the  OFPA,  which 
identifies  "treated  seed"  as  a  category  of 
synthetic  substances  eligible  for 
inclusion  on  the  National  List.  We 
believe  that  including  specific  seed 
treatments  on  the  National  List  will 
satisfy  the  requirement  in  the  OFPA  that 
a  farmer  shall  not  apply  a  material  to  or 
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engage  in  a  prac  tice  on  seeds  or 
seedlings  that  ii  contrary  to  or 
inconsistent  wi'  h  the  applicable 
certification  pre  gram.  The  approach  we 
are  proposing  is  also  consistent  with 
current  practice  in  the  organic  industry. 
The  NOSB  end(  rsed  this  approach  at  its 
1994  meeting  ii  Santa  Fe.  NM,  by 
recommending  iiat  seed  treated  with 
synthetic  hingi<  ides  appearing  on  the 
National  List  b€  allowed  when 
nontreated  vari  (ties  are  commercially 
unavailable. 

We  propose  t  lat  producers  or 
handlers  may  r(  quest  a  temporary 
variance  due  to  unavoidable  natural 
disaster  in  orde  r  to  use  nonorganically 
produced  annu  il  seedlings.  The 
temporary  varii  nee  will  be  appropriate 
in  instances  in  vhich  an  unexpected 
event  such  as  a  frost,  flooding,  fire,  or 
other  catastrop!  lie  event  destroyed  the 
producer's  non  reated  planting 
materials  and  r  o  organically  produced 
replacements  a  e  commercially 
available.  This  jrovision  cannot  be  used 
to  compensate  or  mismanagement  by 
the  producer.  For  example,  a  producer 
who  planted  se  sdlings  prior  to  the 
recognized  fros  t  date  and  lost  his  or  her 
crop  to  a  freeze  could  not  claim  that  this 
disaster  was  ur  avoidable.  This 
provision  requ:  res  that  the  producer 
make  all  reasoi  able  efforts  to  protect  his 
or  her  seeds,  ai  nual  seedlings,  and 
planting  stock  )efore  being  allowed  to 
substitute  with  treated  replacements. 

Some  commi  inters  cited  the 
prohibition  in  lection  2109(c)(3)  of  the 
OFPA  against  \  ising  transplants  that  are 
treated  with  an  y  synthetic  or  prohibited 
material  as  jus'  ification  for  prohibiting 
the  use  of  synt  letic  seed  treatments. 
However,  the  s  Latute  permits  the  use  of 
seeds  and  seedlings  treated  with 
substances  inc  uded  on  the  National 
List  of  allowec  synthetic  substances. 
The  seemingly  inconsistent 
requirements  f  )r  seedlings  and 
transplants,  fu  ictionally  equivalent 
terms,  have  m<  de  this  a  difficult  issue 
to  resolve.  The  first  proposal  attempted 
to  reconcile  th  5se  differences  by 
defining  trans  ilant  as  an  annual 
seedling  prodi  ced  on  an  organic  farm 
and  transplant  sd  to  a  field  on  the  same 
farm  operatior  to  raise  an  organically 
produced  crop .  Many  commenters  felt 
that  distinguis  ling  between  annual 
seedlings  whi(  h  originated  on  and  off 
the  operation  '  vas  not  a  valid  approach. 
We  concur,  an  i  have  removed  this 
definition,  ant  interpret  the  term," 
transplant,"  a;  applying  to  any  seedling 
which  is  trans  jorted  and  replanted, 
regardless  of  v  rfaether  it  originated  on 
the  operation  )r  not.  We  interpret  the 
prohibition  oi  using  a  transplant  treated 
with  any  synt  letic  or  prohibited 


material  as  taking  effect  after  the 
seedling  has  been  physically 
transplanted.  Therefore,  the  prohibition 
only  applies  to  materials  applied  after 
transplanting  and  not  to  the  synthetic 
treatment  included  on  the  National  List, 
which  may  have  been  applied  to  the 
seed  that  produced  the  seedling. 

The  application  of  disinfectants  to 
seeds  used  for  sprouting  represents  a 
unique  dimension  of  the  seed  treatment 
issue.  Raw  sprouts  pose  a  potential  food 
safety  risk  because  the  conditions  under 
which  they  are  produced — growing 
time,  temperature,  water  activity,  pH 
and  nutrient  content — can  foster  the 
rapid  growrth  of  bacteria.  In  1999,  FDA 
issued  guidance  advising  sprout 
producers  and  seed  suppliers  of 
measures  to  reduce  microbial  hazards 
common  to  sprout  production.  These 
measures  include  treating  seeds  with 
one  or  more  approved  methods  such  as 
presprout  soaking  with  20,000  ppm 
calcium  hypochlorite.  Based  on  the 
recommendation  of  the  NOSB,  the 
Secretary  has  included  on  the  National 
List  in  this  proposal  three  chlorine 
materials  to  disinfect  and  sanitize  food 
contact  surfaces.  However,  these 
materials  carry  the  annotation  that 
residual  chlorine  levels  in  water  shall 
not  exceed  the  maximum  residual 
disinfectant  limit  under  the  Safe 
Drinking  Water  Act,  which  is  well 
below  the  20,000  ppm  level  that  FDA 
currently  advises  sprout  producers  to 
follow. 

Existing  State  and  private  certification 
programs  have  diverged  in  their 
response  to  the  FDA  guidance  on 
chlorine  treatments.  While  treating  food 
products  with  high  concentrations  of 
chlorine  has  traditionally  been 
prohibited,  some  certifying  agents 
currently  allow  sprout  treatment  at  the 
20,000  ppm  level.  Producers  of  organic 
sprouts  are  finding  it  increasingly 
difficult  to  balance  the  FDA  guidance, 
the  expectations  of  consumers,  and  the 
requirements  of  their  certifying  agents. 
This  proposal  contains  no  specific 
guidance  on  the  use  of  chlorine 
treatments  on  seeds  used  in  sprout 
production.  As  synthetic  compounds, 
chlorine  materials  would  have  to  be 
added  to  the  National  List  at  specified 
concentrations  to  be  used  for 
disinfecting  sprouts.  Without  a  specific 
National  List  exemption,  operations  that 
treat  sprouts  at  the  level  established  in 
the  FDA  guidance  could  not  be 
organically  managed. 

(5)  Crop  Rotation.  The  OFPA  requires 
an  organic  crop  production  plan  to 
foster  soil  fertility  through  practices  that 
include  a  crop  rotation.  The  first 
proposal  required  the  establishment  of  a 
crop  rotation  or  other  "means"  of 


ensuring  soil  fertility  and  effective  pest 
management  but  did  not  provide 
explicit  restrictions  concerning 
situations  in  which  those  means  could 
be  substituted.  Producers  and  producer 
groups  sent  many  comments  stressing 
the  importance  of  a  proper  crop  rotation 
for  successful  organic  crop  production 
and  objecting  to  the  vague  allowance  for 
other  methods  to  be  used  in  its  place. 
Although  we  have  not  changed  the 
definition  of  crop  rotation  from  the  first 
proposal,  the  new  practice  standard 
eliminates  the  possibility  that  an 
organic  producer  will  substitute  some 
other  practice  for  a  crop  rotation.  This 
proposal  does,  however,  allow  for 
variances  from  an  approved  crop 
rotation  plan  due  to  natural  disasters, 
including  weather. 

A  few  commenters  made  the  point 
that,  although  the  OFPA  includes  a 
provision  for  a  crop  rotation  as  a  means 
of  improving  soil  fertility,  a  crop 
rotation  serves  other  critical  functions 
as  well.  We  reviewed  the  NRCS  practice 
standard  for  crop  rotation  (Code  328) 
which  addresses  many  of  the  concerns 
raised  in  public  comment.  Accordingly, 
§  205.205  of  this  proposal  requires  the 
producer  to  implement  a  crop  rotation, 
including,  but  not  limited  to,  cover 
crops,  sod,  green  manure  crops,  alley 
crops,  and  catch  crops.  These 
techniques  serve  the  following  functions 
as  applicable  to  the  operation:  maintain 
or  improve  soil  organic  matter  content; 
provide  for  effective  pest  management 
in  annual  and  perennial  crops;  manage 
deficient  or  excess  plant  nutrients; 
provide  erosion  control  to  minimize  soil 
loss;  and  manage  subsurface  water  to 
prevent  transport  of  dissolved  materials. 

A  few  comments  suggested  requiring 
that  rotation  plans  include  sod  or 
legumes,  which  serve  to  improve  soil 
organic  matter  content  and  increase  soil 
nitrogen  supplies  to  meet  the  demands 
of  a  following  crop.  However,  all  of 
these  functions  could  be  fulfilled 
through  many  different  types  of  rotation 
plans,  which  could  only  be  developed 
according  to  the  site-specific  climate, 
soil  type,  and  type  of  crops  or  livestock 
produced  on  a  given  operation.  In  the 
interest  of  flexibility,  therefore,  this 
proposal  does  not  specify  what  crops 
have  to  be  included  in  a  crop  rotation. 
An  organic  plan  that  meets  the  criteria 
specified  in  this  proposal  must  be 
developed  by  a  producer  and  approved 
by  the  certifying  agent. 

Proposed  §  205.205(b)  specifically 
applies  to  perennial  crops.  Under  this 
provision,  an  orchard  plan  might 
include  establishment  of  hedgerow 
areas  that  provide  habitat  for  beneficial 
insects  to  assist  in  effective  pest 
management.  This  provision  was  added 
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in  response  to  comments  stating  that  an 
organic  farm  plan  should  address  the 
functions  provided  by  crop  rotations 
even  in  the  case  of  perennial  crops  such 
as  orchards  and  sod.  We  expect  to 
develop  program  manuals  containing 
more  detailed  information  on  different 
types  of  rotations,  including  methods  to 
fulfill  the  prescribed  functions  for 
perennial  crops,  that  are  suitable  to  a 
wide  range  of  types  of  operations  and 
geographic  conditions. 

(6)  Prohibition  on  Cytotoxic  Pest 
Control  Substances.  In  response  to 
several  comments,  we  have  deleted  the 
provision  in  the  first  proposal  to 
prohibit  use  of  a  synthetic  carbon-based 
substance  having  a  cytotoxic  mode  of 
action  for  any  use  as  a  pest  control 
substance.  Some  commenters 
interpreted  this  provision  to  mean  that 
this  single  criterion  would  substitute  for 
those  specified  in  the  OFPA  for 
evaluating  substances  proposed  for 
inclusion  on  the  National  List.  Other 
commenters.  including  industry  groups, 
objected  to  this  provision  because  it  has 
not  previously  been  part  of  certification 
standards  and  its  meaning  was  too 
ambiguous.  Some  substances  that  have 
historically  been  accepted  for  organic 
production  could  have  cytotoxic  effects 
when  used  in  inappropriate 
concentrations.  Although  this  provision 
added  to  and  did  not  replace  the 
evaluation  criteria  contained  in  the 
OFPA  and  eliminated  the  need  for  the 
NOSB  to  review  clearly  inappropriate 
substances,  it  has  been  removed  from 
this  proposal  in  the  interest  of  clarity. 

Crop  Production — Changes  Requested 
But  Not  Made 

This  subpart  retains  from  our  first 
proposal  regulations  on  which  we 
received  comments  as  follows: 

(1)  Buffer  Zones.  Section  205.202(a)(3) 
of  this  proposal  requires  that  any  land 
on  which  organic  crops  are  produced 
have  distinct,  defined  boimdaries  and 
buffer  zones,  such  as  runoff  diversions, 
to  prevent  the  unintended  exposure  of 
the  crop  to  prohibited  substances  from 
adjoining  land.  Several  commenters 
suggested  that  the  regulations  should 
specify  a  minimum  size  for  buffer  zones, 
as  is  currently  required  by  some  organic 
certifying  agents.  Although  specifying  a 
size  for  these  zones  would  establish  a 
more  definable  requirement,  it  could 
also  impose  unnecessary  burdens  on 
some  organic  producers  without  offering 
greater  protection  of  organic  fields  and 
crops  from  unintended  contact  with 
prohibited  substances.  Another 
commenter  argued  that  buffer  zones 
should  not  be  required  for  unmanaged 
lands  such  as  wilderness  areas  or 
abandoned  farms.  There  might  be  no 


need  for  a  buffer  zone  if  an  organic  farm 
were  completely  surrounded  by 
wilderness  or  abandoned  farms,  which 
is  one  reason  why  a  the  size  of  a  buffer 
zone  should  not  be  specified.  This 
proposal  leaves  the  determination  of  an 
adequate  buffer  zone  to  the  organic 
producer  and  the  certifying  agent  on  a 
case-by-case  basis.  Buffer  zone 
provisions  are  an  important  part  of  each 
organic  production  system  plan,  and  we 
will  provide  guidelines  for  buffer  zones 
in  program  manuals. 

(2)  Nonorganic  Plant  and  Animal 
Waste  Materials.  The  first  proposal 
permitted  the  use  of  any  uncomposted 
plant  or  animal  wastes.  It  also  allowed 
use  of  composted  plant  or  animal  wastes 
obtained  from  nonorganic  sources,  such 
as  commercial  compost  products. 
Several  consumer  and  environmental 
groups  objected  to  permitting  the  use  of 
plant  or  animal  wastes  from  nonorganic 
sources.  Such  materials,  they  argued, 
could  potentially  contain  residues  of 
prohibited  substances  that  could 
compromise  the  integrity  of  the  organic 
farm  system.  However,  off-farm  plant 
and  animal  wastes  from  food 
processing,  municipal  yard  waste 
facilities,  and  other  sources  are  used 
extensively  in  existing  organic 
operations  and  are  generally  permitted 
by  organic  certification  programs.  Bone 
meal,  fish  meal,  and  seaweed  meal  are 
also  commonly  used  as  organic  farm 
inputs.  Commercial  fertilizer  products 
that  contain  mixtures  of  such  plant  and 
animal  by-products  are  commonly 
permitted  for  use  in  existing  organic 
certification  programs,  subject  to 
certifying  agent  review.  Using  such 
organic  wastes  is  consistent  with  a 
system  of  organic  production  and 
handling,  which  calls  for  recycling 
organic  wastes  to  return  nutrients  to  the 
land.  We  believe  that  concerns  about 
potential  contaminants  in  plant  and 
animal  waste  materials  can  be  addressed 
by  the  requirement  in  this  proposal  that 
these  materials  be  managed  in  a  manner 
that  prevents  such  contamination.  For 
example,  cotton  gin  trash  that  had  been 
treated  with  a  prohibited  substance 
could  only  be  used  if  the  organic  system 
plan  specified  composting  the  material 
before  adding  it  to  the  soil.  Composting 
has  been  shown  to  effectively 
biodegrade  synthetic  organic 
compounds,  and  the  organic  system 
plan  could  also  call  for  the  compost  or 
soil  to  be  monitored  regularly  for 
specific  residues. 

Finally,  the  first  proposal  and  this 
proposal  prohibit  the  use  of  any 
commercially  blended  fertilizer  product 
that  contains  a  prohibited  substance,  as 
required  by  the  OFPA.  Although  a 
number  of  commenters  worried  that  a 


product  containing  toxic  synthetic 
substances  as  inert  ingredients  could  be 
used  for  organic  production,  this 
prohibition  prevents  such  products  from 
being  used.  For  this  reason,  the  use  of 
any  composted  or  uncomposted  plant  or 
animal  wastes  to  supply  soil  or  crop 
nutrient  is  permitted  without  further 
limitation  other  than  preventing 
contamination  of  soil  or  water  by 
pathogenic  organisms.  hea\T  metals,  or 
residues  of  prohibited  substances.  The 
certifying  agent  will  be  expected  to  have 
the  expertise  to  recognize  materials  that 
might  be  of  concern  and  ensure  that 
they  are  properly  addressed  in  the 
organic  system  plan.  We  expect  to 
provide  additional  guidelines  in 
program  manuals  to  help  evaluate 
whether  animal  manure  is  fully 
decomposed,  as  well  as  guidelines  for 
other  types  of  materials  to  address 
potential  soil  or  water  quality  concerns. 
We  acknowledge  the  need  to  examine 
carefully  commercial  blended  fertilizers 
and  soil  amendments  to  ensure  that 
such  products  do  not  contain  prohibited 
substances. 

(3)  Chemically  Altered  Plant  or 
Animal  Waste  Materials.  The  first 
proposal  allowed  the  use  of  a 
composted  or  uncomposted  plant  or 
animal  waste  material  that  had  been 
chemically  altered  by  a  manufacturing 
process — such  as  leather  meal, 
newspaper,  and  biosolids — if  the 
material  was  included  on  the  National 
List  of  allowed  synthetics.  Only 
newspaper  was  proposed  for  inclusion 
on  the  National  List.  A  few  commenters 
objected  to  this  allowance,  although 
newspaper  is  commonly  permitted  as  a 
mulch  material  or  as  an  ingredient  in 
compost  in  existing  organic  certification 
programs  and  was  recommended  for 
this  use  by  the  NOSB.  The  National  List 
review  process  offers  an  adequate 
safeguard  to  ensure  that  other  waste 
materials  that  may  be  permitted  in  the 
future  will  be  consistent  with  a  system 
of  organic  production  and  handling,  and 
we  propose  to  retain  this  provision  in 
§  205.203(c)(5)  of  this  proposal. 

(4)  Soil  and  Crop  Mineral  Nutrients. 
This  proposal  includes  provisions  for 
supplying  soil  and  crop  mineral 
nutrients  that  are  similar  to  those  in  the 
first  proposal.  While  use  of  a  proper 
crop  rotation  and  recycled  plant  and 
animal  wastes  can  often  provide  all  the 
mineral  nutrients  required  by  crops, 
supplemental  sources  of  these  nutrients 
are  sometimes  needed.  Section 
205.203(d)  of  this  proposal  permits  a 
producer  to  supply  soil  and  crop 
nutrients  through  use  of  mined  minerals 
and  other  nonsynthetic  sources. 
Synthetic  micronutrients  are  also 
allowed  if  they  are  included  on  the 
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National  List.  A  sh  from  plant  or  animal 
materials  can  b(  used,  as  long  as  the 
burned  materia  was  not  treated  or 
combined  with  i  prohibited  substance 
and  was  not  inc  uded  on  the  National 
List  of  prohibit*  d  nonsynthetic 
substances.  For  example,  ashes  from 
treated  wood  oi  incinerator  ash  are  not 
permitted,  nor  i  s  ash  from  manure, 
which  is  on  the  National  List  of 
prohibited  nonj  ynthetics.  The 
prohibition  of  b  uming  crop  residues  on 
the  farm  in  the  irst  proposal  has  been 
retained,  but  an  exception  for  burning 
trimmings  of  p(  rennial  crops  to  control 
diseases  has  be  m  added  in  response  to 
an  NOSB  recon  mendation. 

Conomenters  raised  no  objection  to  the 
proposed  allow  ance  for  mineral 
substances  of  1(  w  solubility,  including 
lime,  greensanc  (glauconite),  and  rock 
phosphate,  wh:  ch  have  traditionally 
been  permitted  in  organic  certification 
programs.  How  3ver,  numerous 
producers  and  certifying  agents 
expressed  cone  em  about  the  allowance 
for  use  of  mine  1  mineral  substances  of 
high  solubility  or  salinity.  These 
include  substa:  ices  such  as  sodium 
(Chilean)  nitrai  e  or  potassium  nitrate 
(niter),  potassii  im  chloride  (muriate  of 
potash),  langbc  inite  (sulfate  of  potash 
magnesia),  and  potassium  sulfate. 
Because  of  the  r  potential  to  degrade 
soil  quality  by  contributing  to  soil 
salinization,  these  substances,  along 
with  the  synth  ;tic  micronutrients  that 
are  on  the  Nati  anal  List  of  allowed 
synthetics,  wei  e  allowed  only  when 
used  in  cases  c  f  known  nutrient 
deficiency.  Ma  ny  commenters  objected 
to  the  use  of  sc  dium  nitrate  and 
potassium  nitrite  in  organic  production, 
and  some  cont  ssted  the  determination 
that  nonsynth(  tic,  mined  sources  of 
potassium  niti  ite  are  available.  Some 
also  objected  1 3  allowing  potassium 
chloride.  whi<xi  has  traditionally  been 
prohibited  in  i  Qost  organic  certification 
programs.  Sev  ;ral  commenters  argued 
that  no  highly  soluble  source  of 
nitrogen,  synt  letic  or  not,  should  be 
permitted  for  ;  ipplication  to  soil  in  an 
organic  manaj  ement  system.  They 
indicated  that  these  materials  are  not 
permitted  in  i  iternational  organic 
standards,  an(  approval  could 
potentially  ha  -m  exports  of  organic 
products.  The  NOSB  reviewed  Chilean 
nitrate  in  1991 1  and  recommended 
certain  restric  ions  on  the  use  of  this 
material,  whi<  h  is  allowed  with 
restrictions  in  some  existing  organic 
certification  p  rograms  and  prohibited  in 
others.  In  acci  irdance  with  the  NOSB's 
recommendation,  this  proposal  permits 
these  materia  s  to  be  used  according  to 
justifications  n  the  organic  system  plan. 


More  detailed  guidance  will  be 
provided  in  program  manuals  on  the 
appropriate  justifications  for  the  use  of 
highly  soluble  nutrient  sources, 
including  plans  for  discontinuing  their 
use.  Soil  or  tissue  testing  will  be  an 
important  aspect  of  justifying  the  need 
for  any  such  supplementation. 
Producers  concerned  about 
requirements  for  export  markets  can 
request  certification  to  the  standards 
required  by  individual  contracts. 

(5)  NonorganicaUy  Produced  Planting 
Stock.  The  first  proposal  allowed 
nonorganically  produced  planting  stock 
used  to  produce  a  perennial  crop  to  be 
sold,  labeled,  or  represented  as 
organically  produced  after  the  planting 
stock  had  been  managed  on  an  organic 
operation  for  a  period  of  no  less  than  1 
crop  year.  This  provision  is  authorized 
by  section  2107(a)(ll)  of  the  OFPA  (7 
U.S.C.  6506(a)(ll)).  Some  commenters 
thought  this  provision  provided  a 
loophole  for  indiscriminate  use  of 
treated  planting  stock  on  an  orgajiic 
operation.  They  argued  that  a  producer 
could  purchase  treated  nursery  stock 
and  list  it  as  organic  planting  stock  in 
the  organic  plan  after  only  1  year. 
However,  producer  and  industry  groups 
supported  this  provision  as  an 
important  stimulus  to  the  organic  input 
suppliers,  since  it  allows  a  nursery 
operation  to  purchase  planting  stock 
from  a  nonorganic  operation  and  later 
resell  this  stock  as  organically 
produced.  The  first  proposal  described 
an  organic  nursery  operation  which 
could  purchase  nonorganic  dwarf  apple 
rootstock  and  graft  it  with  locally 
adapted  varieties  and  then  sell  the 
resulting  planting  stock  as  organically 
produced  after  raising  it  organically  for 
at  least  1  year.  We  agree  that  the 
potential  benefits  of  this  provision 
outweigh  its  possible  abuses,  and 
§  205.204(d)  of  this  proposal  permits 
nonorganically  produced  planting  stock 
to  be  used  as  planting  stock  to  produce 
a  perennial  crop  to  be  sold,  labeled,  or 
represented  as  organically  produced 
after  the  planting  stock  has  been  under 
a  system  of  organic  management  for  no 
less  than  1  crop  year. 

(6)  Pest,  Weed,  and  Disease  Control 
Practice  Standard.  The  OFPA  sets  forth 
practices  such  as  the  use  of  natural 
poisons  that  persist  in  the  environment 
or  plastic  mulches  that  are  prohibited  or 
restricted  in  the  control  of  pests,  weeds, 
and  diseases  in  organic  crops.  It  also 
lists  the  following  categories  of  active 
synthetic  pest,  weed,  and  disease 
control  substances  that  may  be 
considered  for  exemption  if  they  are 
included  on  the  National  List:  Copper 
and  sulfur  compounds;  toxins  derived 
from  bacteria;  pheromones;  soaps; 


horticultural  oils;  fish  emulsions; 
treated  seed;  vitamins  and  minerals; 
livestock  parasiticides  and  medications, 
and  production  aids,  including  netting, 
tree  wraps  and  seals,  insect  traps,  sticky 
barriers,  row  covers,  and  equipment 
cleansers.  Section  205.206  of  this 
proposal  contains  the  practice  standard 
to  implement  the  provisions  of  the 
OFPA  for  synthetic  pest  control 
substances. 

We  have  made  a  minor  modification 
by  eliminating  one  element  of  the  order 
of  preference  which  commenters 
considered  too  difficult  to  enforce. 
There  is  no  distinction  made  in  this 
proposal  between  pest  prevention  and 
control  practices  in  terms  of 
preferability.  However,  a  provision  in 
the  first  proposal  that  permitted 
application  of  a  botanical  or  allowed 
synthetic  pest  control  substance  only  if 
previously  delineated  methods  were 
ineffective  has  been  retained.  This 
provision  is  supported  by  public 
comments  from  producers,  certifying 
agents,  and  many  consumers  who 
emphasized  that  such  substances,  while 
sometimes  necessary,  shoujd  only  be 
permitted  as  a  last  resort.  This  provision 
requires  a  producer  to  document  the 
need  for  copper  and  sulfur  fungicides, 
dormant  oils,  or  similar  materials  in 
their  organic  system  plan. 

(7)  Wild-crop  Harvesting.  We  received 
few  comments  on  the  provision  in  the 
first  proposal  concerning  wild-crop 
harvesting,  and,  therefore,  this  proposal 
retains  similar  requirements.  Changing 
the  term  for  the  location  from  which 
wild  crops  may  be  harvested  from 
"land"  to  "area"  is  the  only  substantive 
difference  between  the  first  proposal 
and  this  one.  We  made  this  change  to 
be  consistent  with  the  language  in  the 
OFPA.  One  commenter  stated  that  maps 
should  be  required  as  part  of  the 
certification  process.  A  certifying  agent 
could  reasonably  require  such  maps  to 
assist  in  evaluating  the  organic  system 
plan,  but  we  have  not  made  their 
inclusion  a  requirement. 

The  provisions  of  this  section  apply 
only  to  the  management  of  wild  crops. 
The  OFPA  includes  "fish  used  for  food, 
wild  or  domesticated  game,  or  other 
nonplant  life"  in  the  definition  of 
livestock,  and  we  are  considering 
additional  standards  for  animals  and 
animal  products  harvested  from  the 
wild.  We  received  substantial  public 
comment  on  the  opportunities  for 
developing  standards  for  marine  and 
freshwater  aquatic  animals 
(encompassing  finfish  and  shellfish)  and 
apiculture  operations.  Additional 
comments  addressed  the  feasibility  of 
developing  production  standards  for 
harvesting  wild  terrestrial  animals. 
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The  certification  of  aquatic  animals 
has  very  limited  precedent  among 
existing  certifying  agents  and  will 
require  additional  dialogue  before 
credible  standards  can  be  developed. 
The  FY  2000  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  provides  funds  for 
the  NOP  to  convene  national  meetings 
to  consider  the  development  of  organic 
standards  for  aquatic  animals.  Meetings 
will  be  held  in  Alaska.  Alabama,  and 
Rhode  Island.  Simultaneously,  the  NOP 
will  be  working  with  stakeholders  from 
the  aquaculture  community  to  consider 
standards  for  the  production  of  farm- 
raised  aquatic  animals. 

The  certification  of  apiculture 
operations  has  some  precedent  among 
certifying  agents.  However,  due  to  many 
unique  production  considerations, 
organic  certification  for  apiculture 
operations  has  been  very  limited.  Public 
comment  on  the  first  proposal  indicated 
that  consensus  on  critical  apiculture 
issues  including  forage  area  and  pest 
management  will  require  considerable 
additional  dialogue.  The  NOSB  has 
expressed  interest  in  leading  the 
discussion  of  the  key  issues  pertinent  to 
certification  of  apiculture  operations. 
-We  will  incorporate  public  participation 
and  the  NOSB's  recommendations  into 
future  production  standards  for 
apiculture  as  well  as  for  other  wild 
harvested  livestock  operations  as 
needed. 

(8)  Practice  Standards  for  Specialty 
Crop  Operations.  Several  organic 
certifying  agents  and  producer 
associations  commented  that  the 
proposed  rule  did  not  sufficiently  detail 
prescribed  practices  for  many 
specialized  aspects  of  organic 
production  and  handling,  such  as 
mushrooms,  greenhouses,  and 
aquaculture.  We  concur  that  such 
details  are  lacking,  and  to  a  certain 
extent,  this  proposal  addresses  that  gap 
through  the  introduction  of  more 
detailed  practice  standards.  In  some 
cases,  more  specific  regulations 
appropriate  for  such  specialized 
operations,  including  aquaculture. 
mushroom  production,  and  greenhouse 
operations,  will  be  filled  in  as 
recommendations  are  developed  by  the 
NOSB.  Beyond  this,  the  Department 
expects  to  address  the  need  for  greater 
specificity  through  program  manuals, 
which  will  provide  more  detailed 
guidance  about  site-specific  decisions. 
For  example,  program  manuals  could 
include  examples  of  crop  rotation  plans 
suited  to  different  geographic  regions, 
soil  conditions,  and  types  of  enterprises. 
Program  manuals  could  also  be  used  to 
provide  guidance  about  how  indicators 


of  the  condition  of  the  natural  resource 
base  can  be  qualitatively  assessed  using 
simple  field  observations  so  that  the 
impact  of  site-specific  practices  on  soil 
and  water  quality  can  be  documented  in 
the  organic  plan. 

Crop  Production — Additional 
Provisions 

Upon  further  review  of  the  provisions 
in  the  first  proposal,  we  have  decided  to 
propose  the  following  additions  and 
changes. 

(1)  Mandatory  Phytosanitary 
Treatment  of  Seeds.  Seedlings,  and 
Planting  Stock.  Section  205.204(e)  of 
this  proposal  contains  a  new  provision 
that  permits  the  use  of  treated  seeds, 
seedlings,  or  planting  stock  in  cases  in 
which  Federal  or  State  phytosanitary 
regulations  require  treatment.  For 
example,  some  States  require  seed 
potatoes  or  strawberry  crowns  to  be 
treated  to  prevent  the  spread  of  plant 
diseases.  The  OFPA  authorizes 
reasonable  exemptions  from  specific 
requirements  for  compliance  with 
Federal  or  State  emergency  pest  or 
disease  treatment  programs.  This 
provision  is  also  consistent  with  the 
NOSB's  recommendation  on  the  use  of 
treated  planting  stock. 

(2)  Restriction  on  the  Use  of  a 
Synthetic  Pest  Control  Substance.  The 
first  proposal  included  a  provision  that 
any  use  of  biological  or  botanical  pest 
control  substances  or  synthetic  pest 
control  substances  approved  for  use  on 
the  National  List  had  to  be  used  in  a 
manner  that  did  not  result  in 
measurable  degradation  of  soil  or  water 
quality.  This  provision  has  been 
removed,  and  §  205.207(e)  of  this 
proposal  includes  a  new  provision  that 
further  restricts  use  of  these  substances 
by  requiring  the  producer  to  implement 
measures  to  evaluate  and  mitigate  the 
effects  of  repetitive  use  of  the  same  or 
similar  materials  on  pest  resistance  and 
shifts  in  pest  types.  This  requirement 
can  be  met  by  reviewing  available 
research  on  pest  resistance  to  the 
substance  being  used  and  obser\'ing 
changes  in  pest  populations  following 
repeated  application  of  the  substance. 
Public  comments  pointed  out  evidence 
that  nonsynthetic  biological  and 
botanical  pest  control  substances,  if 
overused,  pose  concerns  for  inducing 
accelerated  resistance  in  pest 
populations. 

Livestock  Production — Changes  Based 
on  Comments 

This  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  Minimum  Period  of  Organic 
Management — Nonedible  Products.  The 
first  proposal  established  a  90-day 


minimum  period  of  organic 
management  for  animals  from  which 
nonedible  products,  such  as  wool,  were 
to  be  harvested.  Many  consumers  and 
producers  said  that  a  90-day  period  was 
too  short  and  that  an  animal  should  be 
under  organic  management  for  at  least  1 
year  before  a  nonedible  organic  product 
could  be  obtained  from  it.  This 
requirement  is  consistent  with  the 
provision  that  dairy  animals  receive  a 
minimum  of  1  year  of  continuous 
organic  management  prior  to  the 
production  of  the  milk  or  milk  products 
to  be  sold,  labeled,  or  represented  as 
organic.  Therefore,  this  proposal  has 
been  revised  to  state  that  an  animal 
brought  into  an  organic  operation  must 
be  under  continuous  organic 
management  for  1  year  prior  to  the 
harvest  of  nonedible  products  that  are 
sold,  labeled,  or  represented  as  organic. 

(2)  Origin  of  Mammalian  Slaughter 
Stock.  The  first  proposal  allowed 
mammalian  livestock  from  a  nonorganic 
source  for  the  production  of  organic 
meat  if  the  livestock  was  brought  into  an 
organic  operation  no  later  than  the  15th 
day  of  life,  if  necessary.  Public  comment 
was  sought  as  to  the  specific  conditions, 
such  as  commercial  unavailability  of 
organic  livestock  or  an  emergency 
situation,  that  should  be  a  prerequisite 
for  allowing  mammalian  livestock  of 
nonorganic  origin  to  be  designated  as 
organic  slaughter  stock.  Thousands  of 
commenters,  along  with  the  NOSB. 
strongly  opposed  allowing  the  use  of 
cows,  sheep,  or  other  mammals  as 
organic  slaughter  stock  if  they  were  not 
organic  from  birth.  Most  of  them  also 
rejected  allowing  such  practices  on  an 
"if  necessary"  basis.  Accordingly. 
§  205.236  requires  that  mammalian 
slaughter  stock  be  organically  raised 
from  birth. 

(3)  Standard  for  Aquatic  Animal 
Production.  While  the  first  proposal 
contained  no  standards  solely  for 
aquatic  animals  in  an  organic  operation, 
it  did  contain  provisions  applicable  to 
their  production.  The  first  proposal 
allowed  fish  and  crustaceans,  among 
other  livestock  types,  to  be  sold,  labeled, 
or  represented  as  organic  if  such 
livestock  had  been  brought  into  an 
organic  operation  no  later  than  the 
earliest  commercially  available  stage  of 
life.  Several  commenters  suggested  that 
the  management  of  aquatic  species 
differs  significantly  from  mammals  and 
poultr\'  and  would  require  separate 
regulator}'  provisions.  We  concur  and 
intend  to  develop  detailed  practice 
standards  for  specific  aquatic  species 
that  will  be  published  for  comment  and 
finalized  prior  to  the  implementation  of 
the  NOP.  Given  the  virtual  absence  of 
recognized  certification  programs  for 
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aquatic  operatii  »ns,  including 
aquaculture,  th  ;re  are  limited  models  on 
which  to  base  i  ational  standards. 
Therefore,  we  nust  create  opportunities 
for  producers,  consumers,  certifying 
agents,  and  oth  3r  interested  parties  to 
participate  in  t  le  development  of 
practice  standa  rds.  We  will  hold  public 
meetings  in  Ali  iska,  Alabama,  and 
Rhode  Island  t(  i  receive  comment  and 
anticipate  that  :he  NOSB  will  also 
provide  recomi  tiendations. 

(4)  Apicultui  e  Standard.  The  first 
proposal  allow  sd  bees  to  be  brought  into 
an  organic  opei  ation  at  any  stage  of  life 
and  required  tl  at  the  predominant 
portion  of  theii  forage  be  organically 
produced.  Sevi  ral  commenters, 
including  prod  ucer  and  industry 
groups,  pointeA  out  that  bees  differ 
significantly  fr  jm  other  livestock  types 
and  that  the  fii  st  proposal  lacked 
sufficient  detai  Is  to  guide  honey 
producers.  Ma;  ly  consimiers  stated  that 
the  provisions  proposed  for  bee  forage, 
which  requiree  only  that  a  predominant 
portion  of  the  tees'  forage  be  organic, 
were  too  vague  and  lenient.  Recognizing 
that  the  provis  ons  in  the  first  proposal 
for  certifying  h  eekeeping  operations 
were  inadequa  te,  we  removed  them 
entirely  from  t  lis  proposal.  We  will 
review  the  det  liled  production  and 
handling  stanc  ards  for  beekeeping 
operations  tha  several  certifying  agents 
have  developed  and  assess  the 
feasibility  of  d  ;veloping  a  practice 
standard.  The  ^JOSB  has  agreed  to 
review  and  rec  ommend  an  apiculture 
practice  stand;  ird  for  organic  honey 
production  an  1  hive  care,  including  the 
origin  of  orgar  ic  bees. 

(5)  Organic  'eed  Requirement.  The 
first  proposal  i  Jlowed  a  producer  to  feed 
livestock  up  t(  20  percent  of  the  total 
feed  ration  in  i  given  year  that  was  not 
organically  pr  )duced.  Furthermore,  in 
an  emergency  situation,  the  first 
proposal  allov  red  the  Administrator  to 
increase  the  a  nount  of  nonorganic  feed 
that  could  be  )rovided.  Thousands  of 
comments  we  -e  received  opposing  any 
allowance  for  nonorganic  livestock  feed, 
and  many  tho  aght  that  no  conditions 
justified  prov  ding  any  nonorganic  feed 
to  organic  ani  nals.  Most  producer 
groups,  organ  c  certifying  agents,  and 
industry  grou  )s,  however,  recognized 
that  eliininati  ig  all  flexibility  in  this 
regard  could  !  eriously  inhibit  growth  of 
the  organic  livestock  industry  and 
reduce  the  av  lilability  orgcinic  livestock 
products.  Sev  eral  existing  certification 
programs  alio  w  some  use  of  nonorganic 
feed  in  emergencies,  in  one  case 
specifying  thi  t  up  to  10  percent  of  the 
livestock  ratii  m  may  be  nonorganic. 
Commenters  nade  it  clear  that  the 
commercial  a  vailability  of  certified 


organic  livestock  feed  has  increased 
enough  to  eliminate  exemptions  based 
on  availability,  even  in  regions  such  as 
the  Northeast  where  supplies  were 
previously  difficult  to  obtain.  The  NOSB 
also  reconunended  providing  an 
allowance  for  livestock  to  receive 
nonorganic  feed  in  emergency 
situations,  with  strict  requirements  for 
documentation  in  the  organic  system 

plan. 

Based  on  the  public  comment 
received  and  the  recommendations  of 
the  NOSB,  we  agree  that  allowances  for 
providing  nonorganic  feed  to 
organically  managed  livestock  should  be 
limited  to  emergencies,  such  as  fire, 
drought,  flood,  and  other  natural 
disasters.  Accordingly,  we  have 
removed  the  provision  from  the  first 
proposal  that  a  producer  may  provide 
up  to  20  percent  nonorganically  raised 
feed  "as  necessary."  Exemptions  for 
emergency  use  of  nonorganic  feed  must 
be  authorized  by  the  Administrator 
through  the  procedures  for  establishing 
a  temporary  variance.  Producers  will 
work  with  their  certifying  agents  to 
determine  the  minimum  percentage  of 
nonorganic  feed  needed  to  supply  the 
nutritional  requirements  of  the  livestock 
until  the  100  percent  organic  ration  can 
be  restored. 

(6)  New  Dairy  Herd  exemption.  The 
first  proposal  included  an  exemption  to 
allow  an  entire,  distinct  dairy  herd — 
converted  to  organic  management  for 
the  first  time — to  be  fed  nonorganic  feed 
up  to  90  days  prior  to  the  production  of 
milk  or  milk  products  labeled  as 
orgemic.  A  few  producer  groups 
supported  this  allowance  for  a  one-time, 
whole-herd  exemption  to  make  it 
feasible  for  existing  conventional  dairy 
fanners  to  convert  to  organic 
management  without  incurring  the  costs 
of  100  percent  organic  feed  for  12 
months  prior  to  certification.  However, 
in  light  of  the  strong  opposition  to  any 
nonorganic  feed  allowance  by 
consumers  and  its  inconsistency  with 
NOSB  recommendations,  we  have 
eliminated  this  provision. 

(7)  Synthetic  Feed  Additives.  The  first 
proposal  prohibited  the  feeding  of 
substances  containing  synthetic  amino 
acid  additives  and  synthetic  trace 
elements  to  stimulate  the  growth  or 
production  of  livestock.  In 

§  205.237(cK2),  the  term,  "synthetic 
amino  acids,"  is  replaced  with  the  term, 
"additives."  which  includes  nutritional 
substances  other  than  amino  acids. 
Some  commenters  stated  that  the  term, 
"additives,"  more  precisely  reflects  the 
intent  of  the  OFPA,  which  prohibits  the 
use  of  growth  stimulants.  The  provision 
in  the  first  proposal  to  permit  use  of 
synthetic  amino  acid  additives  to  fulfill 


the  normal  nutritional  needs  of 
livestock  is  retained  in  §  205.237(a). 
(8)  Prohibition  on  Antibiotics.  The 
OFPA  prohibits  producers  from  using 
subtherapeutic  doses  of  antibiotics. 
While  this  suggests  that  treatment  with 
antibiotics  at  therapeutic  levels  is 
allowed,  the  OFPA  does  not  contain 
affirmative  conditions  for  their  use.  In 
developing  provisions  in  the  first 
proposal  for  treating  livestock  with 
antibiotics,  we  reviewed  the  NOSB 
recommendations,  public  input  received 
at  NOSB  meetings,  testimony  presented 
at  livestock  hearings,  and  existing  State 
and  private  standards.  We  found  that 
innovative  production  practices  and 
consumer  expectations  had  increasingly 
diminished  the  use  of  antibiotics  in 
organic  livestock  since  passage  of  the 
OFPA.  At  its  1994  meeting  in  Santa  Fe. 
NM,  the  NOSB  recommended 
prohibiting  the  use  of  antibiotics  in  the 
production  of  organic  slaughter  stock 
but  allowing  their  use  with  extended 
withdrawal  intervals  for  dairy  and 
breeder  stock.  By  its  Ontario.  CA. 
meeting  in  1998,  the  NOSB 
recommended  prohibiting  all  antibiotic 
use  after  animals  were  brought  into  £m 
organic  operation.  Other  comments  we 
reviewed  favored  allowing  the  use  of 
antibiotics  because  organic  livestock 
might  benefit  from  receiving  such 
treatments.  Other  conmienters  requested 
that  organic  producers  be  prohibited 
from  withholding  treatment  from  sick 
animals  for  economic  reasons. 

The  first  proposal  permitted  mammals 
raised  as  organic  slaughter  stock  to 
receive  antibiotics  in  the  first  21  days  of 
life  and  other  species  to  be  given 
antibiotics  in  the  first  7  days  of  life.  The 
rationale  for  allowing  antibiotic  use  was 
based  on  concerns  about  the 
vulnerability  of  newly  bom  or  hatched 
livestock  brought  into  an  organic 
operation  from  a  nonorganic  source.  The 
first  proposal  permitted  organic 
slaughter  stock  to  originate  from 
nonorganic  sources  if  it  was  brought 
under  organic  management  at  an  early 
stage  of  life.  Allowing  the  use  of  animal 
drugs  could  be  an  appropriate  safety  net 
for  yoimg  organic  livestock  during  their 
first  week  of  organic  management.  We 
requested  public  comment  on  the  use  of 
animal  drugs  in  the  production  of 
organic  livestock,  including  organic 
slaughter  stock.  We  also  published  an 
issue  paper  in  October  1998  entitled 
"The  Use  of  Antibiotics  and 
Parasiticides  in  Organic  Livestock 
Production,"  requesting  additional 
public  comment  on  this  subject. 

We  received  thousands  of^comments 
from  consumers,  producers,  and 
industry  groups  objecting  to  any 
allowance  for  antibiotic  use  in 


Federal  Register / Vol.  65,  No.  49 /Monday,  March  13,  2000 / Proposed  Rules 


13547 


organically  produced  livestock.  Many  of 
these  comments  supported  a 
comprehensive  prohibition  on  the  use  of 
antibiotics,  regardless  of  the  animal's 
age  or  the  type  of  products  produced 
from  it.  Based  on  these  public 
comments  and  the  availability  of 
alternative  production  practices,  this 
proposal  prohibits  selling,  labeling,  or 
representing  as  organic  any  animal  that 
has  been  treated  with  an  antibiotic  at 
any  dosage. 

(9)  Parasiticide  Use.  The  first  proposal 
permitted  livestock  in  an  organic 
operation  to  receive  parasiticides 
topically  at  any  time  of  life,  provided 
that  the  producer  complied  with  the 
prohibition  against  routine  use  of  a 
synthetic  internal  parasiticide.  We 
concluded  that,  while  some  earlier 
public  comment  favored  prohibiting  the 
use  of  internal  parasiticides  and  the 
NOSB  recommended  restricting  their 
use,  many  producers  had  indicated  that 
parasiticides  were  essential  to  their 
operations.  These  producers  stated  that 
parasites  can  threaten  animal  health  at 
any  stage  of  life  and  that  the  use  of 
parasiticides  is  unavoidable  in  certain 
regions  of  the  country.  Even  under 
highly  controlled  situations,  some 
parasites  endemic  to  certain  regions  can 
be  carried  by  wild  birds,  water,  or  feed. 
Concerns  for  the  overall  health  of  an 
animal  warranted  that  parasiticides  be 
used  as  soon  as  possible  after 
determining  the  presence  of  parasites  at 
a  level  affecting  the  health  of  the 
infected  livestock. 

In  responding  to  the  first  proposal,  a 
large  number  of  commenters  stated  that 
synthetic  parasiticides  should  be 
prohibited  in  organic  production, 
especially  for  slaughter  stock.  The 
NOSB  also  recommended  prohibiting 
the  use  of  parasiticides  in  slaughter 
animals.  For  other  livestock,  the  Board 
recommended  that,  in  certain  climates, 
in  certain  stages  of  production,  and  for 
certain  animals,  the  use  of  synthetic 
parasiticides  might  be  necessary.  The 
Board  stated  that  breeding  stock,  for 
example,  could  receive  parasiticides  up 
to  certain  stages  of  gestation  specific  to 
the  type  of  livestock.  Such  use  of 
synthetic  parasiticides  would  be  highly 
restricted  and  include  a  lengthy  period 
of  elapsed  time  before  the  animal's 
offspring  would  be  eligible  for  use  in  a 
certified  operation.  The  Board  proposed 
developing  practice  standards  to 
address  specific  instances  in  which 
parasiticides  could  be  allowed. 

This  proposal  allows  the  use  of 
synthetic  parasiticides  included  on  the 
National  List  for  use  in  organic 
production  on  breeder  and  dairy  stock 
provided  that  preventative  practices  and 
veterinary  biologies  are  inadequate  to 


prevent  infestation.  This  proposal 
prohibits  administering  synthetic 
parasiticides  to  livestock  sold  for 
slaughter.  These  provisions  reflect  an 
attempt  to  balance  the  conflicting 
positions  taken  by  consumers  and 
producers  in  response  to  the  first 
proposal  and  the  subsequent  issue  paper 
on  livestock  medications.  We  recognize 
that  the  goal  of  organic  production  is  to 
use  management  practices  and  natural 
substances  to  eliminate,  when  possible, 
reliance  on  synthetic  materials. 
However,  we  do  not  believe  that  a 
comprehensive  prohibition  on  synthetic 
parasiticides  is  feasible  for  all  species 
and  for  all  regions  of  the  country  at  this 
time.  Additionally,  the  new 
requirements  for  access  to  the  outdoors 
for  organically  managed  livestock 
contained  in  this  proposal  may 
exacerbate  exposure  to  parasites  for 
animals  in  systems  which  previously 
used  greater  degrees  of  confinement. 
These  provisions  are  also  consistent 
with  the  position  of  the  NOSB,  which 
recommended  at  its  October  1999 
meeting  to  allow  a  synthetic  parasiticide 
for  use  on  organically  raised  breeder 
and  dairy  stock  with  the  same 
restrictions  incorporated  in  this 
proposal. 

The  OFPA  prohibits  the  use  of 
synthetic  internal  parasiticides  on  a 
routine  basis.  In  the  first  proposal,  the 
word,  "routine,"  was  defined  as 
administering  an  animal  drug  "without 
cause."  Many  commenters  objected  to 
that  definition,  pointing  out  that 
producers  would  not  administer  a 
parasiticide  unless  they  perceived  a 
justifiable  cause.  Commenters  fear  that 
this  might  lead  to  dependence  on 
parasiticides  rather  than  a  management 
system  to  reduce  the  number  of 
parasites.  Therefore,  this  proposal 
adopts  the  NOSB-recommended 
definition  for  "routine"  as  use  of  a 
synthetic  pjirasiticide  on  a  regular, 
planned,  or  periodic  basis.  The 
prohibition  on  using  synthetic 
treatments  on  a  routine  basis  is  retained 
in  §  205.238(c)(4). 

(10)  Temporary  Confinement.  The 
first  proposal  provided  that,  if 
necessary,  animals  could  be  maintained 
under  conditions  that  restrict  the 
available  space  for  movement  or  access 
to  outdoors  if  other  living  conditions 
were  adequate  to  maintain  the  animals' 
health  without  the  use  of  permitted 
animal  drugs.  This  provision  considered 
the  eff'ects  of  climate,  geographical 
location,  and  physical  surroundings  on 
the  ability  of  animals  to  have  access  to 
the  outdoors.  We  explained  that  a 
system  of  organic  production  is  soil 
based  and  that  animals  should  be 
allowed,  as  appropriate,  access  to  the 


soil.  This  understanding  was  considered 
in  balance  with  animal  health  issues, 
such  as  the  need  to  keep  animals 
indoors  during  extended  periods  of 
inclement  weather.  The  determination 
of  necessity  was  to  be  based  on  site- 
specific  conditions  described  by  the 
producer  in  an  organic  system  plan  or 
updates  to  an  organic  plan,  which 
required  approval  from  the  certifj'ing 
agent.  We  requested  public  comment  as 
to  the  conditions  under  which  animals 
may  be  maintained  to  restrict  the 
available  space  for  movement  or  access 
to  the  outdoors.  We  also  released  an 
issue  paper  in  October  1998  entitled 
"Livestock  Confinement  in  Organic 
Production  Systems"  to  solicit  further 
public  participation  in  preparing  this 
proposal. 

Many  commenters  stated  that,  while 
confinement  is  appropriate  under 
certain  conditions,  access  to  the 
outdoors  is  a  fundamental  tenet  of 
organic  livestock  production. 
Commenters  cited  the  widespread 
prohibition  on  confinement  systems, 
such  as  raising  poultry  in  battery  cages, 
contained  in  domestic  and  international 
standards.  Producers  of  organic 
livestock  have  incorporated  access  to 
the  outdoors  into  viable  production 
systems  for  all  major  commercial 
species,  and  consimiers  clearly  identify' 
these  practices  as  a  distinguishing 
characteristic  of  organic  products.  Some 
commenters  stated  that  production 
standards  containing  broad  allowances 
for  confinement  would  weaken  their 
incentive  for  purchasing  organic 
products.  Some  producers  pointed  out 
that  providing  animals  access  to  the 
outdoors  can  reduce  stress  and  diminish 
the  risk  of  transmitting  disease.  The  vast 
majority  of  commenters  strongly 
indicated  that  protection  of  an  animal's 
welfare  or  the  soil  and  water  resources 
of  the  operation  were  the  only 
appropriate  conditions  for  restricting 
access  to  the  outdoors.  Furthermore, 
many  commenters  stated  that  the 
condition  and  properties  of  the  outdoor 
area  to  which  an  animal  receives  access, 
such  as  the  nutritional  content  of 
pasture,  must  be  important 
considerations  in  developing  livestock 
production  standards. 

Section  205.239(b)  of  this  proposal 
specifies  the  circumstances  under 
which  animals  may  be  temporarily 
confined.  This  new  requirement 
proposes  temporary'  confinement  during 
periods  of  inclement  weather;  certain 
stages  of  production  such  as  when  dairy 
animals  are  very  young;  when  the 
animal's  health,  safety,  or  well-being  are 
jeopardized;  or  when  there  is  risk  to  soil 
and  water  quahty.  The  NOSB  specified 
that  the  stage  of  an  animal's  production 
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is  not  intendet 


to  include  the  lactation 


when  and  how 
be  temporarily 
developed  and 


cycle  of  dairy  <  jiimals  in  which  only  dry 
cows  would  he  allowed  access  to  the 
outside  and  pa  sture.  The  NOSB 
recommended  and  we  propose  that 
when  there  is  «  risk  to  soil  or  water 
quality,  livestock  should  be  temporarily 
confined.  Prad  ice  standards  addressing 
individual  species  may 
confined  will  be 
published  in  program 
manuals.  We  a  «  also  incorporating  the 
NOSB  recomm  sndation  that  ruminants 
receive  access  o  pasture  during  the 
periods  they  ai  b  not  temporarily 
confined. 

(11)  Physicai  Alterations.  This 
proposal  contajns  a  requirement  in 
§  205.238(a)(5)  that  the  producer  of  an 
organic  livestoi  :k  operation  must 
perform,  as  ne«  ded,  physical  alterations 
on  livestock  to  promote  the  animal's 
welfare  and  in  a  manner  that  minimizes 
pain  and  stress  Physical  alterations 
include  castrat  on  and  other  practices, 
such  as  wing  c  ipping,  intended  to 
modify  or  affect  the  animal's  behavior  in 
confinement.  V  ^e  received  comments  on 
the  first  propos  al  which  stated  that  the 
performance  ol  physical  alterations  is 
integral  to  a  syi  tem  of  organic  livestock 
production  wh  ch  must  be  addressed  in 
the  standards.  Subsequently,  some 
commenters  or  the  confinement  issue 
paper  drew  a  ci  )nnection  between 
certain  physical  alterations,  such  as 
debeaking  in  pi  )ultry,  and  the 
conditions  for  i  pace  and  mobility  under 
which  livestoci ;  are  raised  We  anticipate 
that  this  subjec  i  will  be  a  significant 
consideration  \  rhen  the  NOP  engages  in 
equivalency  dii  cussions  under  the 
Codex  Aliment  irius  guidelines. 

While  many  certification  programs 
have  productio  i  standards  for 
conducting  ph  sical  alterations  on 
animals,  we  cai  mot  identify  general 
consensus  on  v  hich  practices  should  be 
approved  or  pr  )hibited.  Many 
production  var  ables,  including  breed, 
the  number  an(  concentration  of 
animals  raised,  and  the  available  natural 
resource  base, :  nfluence  the  selection  of 
production  pra  :tices.  Operations  which 
raise  the  same  i  ipecies  of  livestock 
could,  due  to  differences  in  production 
practices,  requ  re  different  approaches 
to  whether  and  how  to  conduct  physical 
alterations.  We  do  not  have  sufficient 
information  at  his  time  to  propose 
species-specifi  :  guidelines  but 
anticipate  worl  ing  with  producers, 
consumers,  an(  certif\'ing  agents  to 
develop  a  better  understanding  on 
which  to  act.  B  y  including  the 
requirement  fo   conducting  physical 
alterations  in  a  manner  which  promotes 
an  animal  s  we  fare  and  minimizes  pain 
and  stress  in  th  is  proposal,  we  are 


acknowledging  two  points.  One, 
physical  alterations  have  an  appropriate 
and  at  times  necessary  role  in  livestock 
production,  and,  two,  consideration  for 
animal  welfare  and  comfort  is  an 
integral  component  of  organic  livestock 
production. 

In  order  to  use  an  animal's  welfare 
and  comfort  as  a  condition  for 
establishing  standards,  we  are 
requesting  comment  on  techniques  to 
measure  animal  stress.  Certifying  agents 
will  need  objective,  verifiable  methods 
to  determine  whether  a  producer  is 
fulfilling  the  livestock  management 
conditions  established  in  the  organic 
system  plan.  Such  methods  may  include 
physiological  or  behavioral  approaches 
to  measuring  stress  and  may  be  directed 
at  individual  animals  or  larger  groups 
such  as  herds  or  flocks.  The  many 
comments  addressing  the  well-being  of 
animals  under  organic  management 
indicate  that  this  issue  is  central  to  the 
differentiation  of  organic  production 
standards  from  nonorganic  practices. 
We  need  consistent,  verifiable 
enforcement  techniques  to  ensure  that 
organic  producers  are  capable  of 
attaining  and  documenting  such 
standards. 

(12)  Treatment  of  Sick  or  Injured 
Animals.  In  this  proposal,  any  animal 
that  is  to  be  sold,  labeled,  or  represented 
as  organic  may  not  be  treated  with  a 
prohibited  animal  drug,  including 
antibiotics,  synthetic  substances  that  are 
not  allowed,  or  nonsynthetic  substances 
that  are  prohibited.  Any  substance  used 
as  an  animal  drug  in  organic  livestock 
production  must  be  approved  by  FDA  or 
registered  by  EPA  and  must  be 
administered  in  complicmce  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
This  proposal  simultaneously  requires 
that  sick  or  injured  animals  must  be 
treated  with  the  appropriate  animal 
medicine  regeudless  of  whether  organic 
status  is  lost  as  a  result  of  doing  so.  This 
requirement  has  been  added  in  response 
to  an  NOSB  recommendation. 
Thousands  of  comments  expressed 
concern  that  organic  livestock  would 
suffer  unduly  if  producers  were  not 
required  to  provide  treatment, 
especially  to  save  the  life  of  a  critically 
ill  animal,  rather  than  risk  the  suffering 
or  death  of  the  animal  simply  to 
maintain  its  organic  status.  If  the 
treatment  required  under  this  proposal 
includes  the  use  of  a  prohibited 
substance,  the  animal  and  any  product 
derived  from  it  must  be  diverted  to  the 
nonorganic  market. 

(13)  Feeding  of  Animal  By-Products. 
Although  we  received  thousands  of 
comments  supporting  a  ban  on  the 
feeding  of  any  animal  by-products  to 
livestock  under  organic  management,  a 


broad  prohibition  would  prevent  certain 
essential  practices,  such  as  feeding  milk 
to  young  mammals.  This  prohibition  is 
also  inappropriate  in  the  case  of 
carnivorous  livestock,  such  as  many 
aquatic  species.  We  believe  that  the 
comments  we  received  were  not 
intended  to  prohibit  such  practices  but 
were,  rather,  motivated  by  concerns  for 
food  safety  and  the  humane  treatment  of 
animals.  This  proposal  prohibits  the 
feeding  of  poultry  and  mammalian 
slaughter  by-products  to  organically 
raised  poultry  or  mammals.  This  change 
is  based  on  the  thousands  of  comments 
that  expressed  strong  consumer 
preference  against  adding  animal  by- 
products into  feed  for  the  same  species. 
There  was  concern  that  this  practice 
could  expose  nuninant  animals  to 
Bovine  Spongiform  Encephalopathy 
(BSE).  FDA  regulates  animal  feed 
additives  and  uses  its  authority  to 
address  the  human  health 
considerations  of  animal  refeeding.  FDA 
continually  revises  its  regulations  to 
ensure  the  highest  level  of  protection 
against  known  and  emerging  human 
health  risks.  The  prohibition  on  feeding 
poultry  and  mammalian  slaughter  by- 
products to  organically  raised  poultry  or 
mammals  contained  in  this  proposal  is 
based  solely  on  the  consumer  preference 
expressed  in  public  comment  and  is  not 
a  food  safety  standard.  Future  changes 
that  are  made  to  FDA  regulations  will  be 
reflected  in  NOP  standards. 

(14)  Withdrawal  Intervals.  The  first 
proposal  required  that  a  producer 
determine  that  an  animal  was  fully 
recovered  from  the  condition  for  which 
an  animal  drug  was  administered  before 
a  product  obtained  from  that  animal 
could  be  sold,  labeled,  or  represented  as 
organic.  In  compliance  with  FDA 
regulations,  this  could  not  have  been 
less  than  the  withdrawal  time  specified 
on  the  label  of  the  animal  drug 
administered.  We  received  comments 
from  producer  groups  that  favored 
extending  the  withdrawal  times 
specified  on  animal  drug  labels.  Many 
private  certification  programs  applied 
the  principle  of  extended  withdrawal 
periods  to  the  use  of  antibiotics  in  dairy 
and  breeder  stock  before  innovations  in 
production  led  to  such  substances  being 
prohibited.  The  NOSB  has  continued  to 
include  extended  withdrawal  period 
annotations  with  its  recommendations 
for  the  use  of  parasiticides. 

Based  on  consumer  preference  and 
the  recommendations  of  the  NOSB,  we 
are  proposing  an  extended  withdrawal 
interval  for  three  animal  drugs 
(Ivermectin,  Lidocaine,  and  Procaine) 
included  on  the  National  List  in  this 
proposal.  FDA  exercises  full 
responsibility  for  determining  and 
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enforcing  the  withdrawal  intervals  for 
animal  drugs.  No  food  safety  arguments 
aie  used  or  implied  to  support  the  use 
of  extended  withdrawal  periods.  Rather, 
we  determined  that  extended 
withdrawal  periods  are  more  compatible 
with  consumer  expectations  of 
organically  raised  animals.  In 
emergency  situations  where  the  need  for 
a  synthetic  parasiticide  or  medicine  is 
unavoidable,  an  extended  withdrawal 
period  would  indicate  that  such  use  was 
neither  routine  nor  normal.  This 
approach  is  consistent  with  the  manner 
in  which  organic  certification  agencies 
addressed  antibiotic  use  in  hvestock 
production.  Before  the  current 
prohibition  on  antibiotics  became  the 
industry  norm,  certifying  agents  allowed 
their  use  under  restricted  conditions, 
including  extended  withdrawal 
intervals,  to  demonstrate  to  consumers 
that  such  use  was  genuinely  essential. 

Livestock  Production — Changes 
Requested  But  Not  Made 

This  subpart  retains  from  our  first 
proposal  regulations  on  which  we 
received  comments  as  follows; 

(1)  Feed  Requirements.  The  first 
proposal  required  the  use  of  preventive 
health  care  practices,  including  diverse 
feedstuffs,  appropriate  housing,  well 
maintained  pasture,  emd  good  sanitation 
practices,  and  this  proposal  contains 
similar  provisions.  It  also  included 
provisions  for  administering  appropriate 
veterinary  biologies,  vitamins,  and 
minerals,  and  on  selecting  species  and 
types  of  livestock  with  regeu-d  to 
suitability  for  site-specific  conditions 
and  resistance  to  prevalent  diseases  and 
parasites.  Preventive  health  care 
practices  were  generally  supported  by 
comments  as  being  consistent  with  a 
system  of  organic  livestock  production. 

Many  commenters  requested  an 
explanation  of  the  term,  "diverse 
feedstuffs,"  and  some  expressed 
concern  that  this  provision  could  permit 
use  of  feed  supplements  which  might  be 
prohibited  by  other  Federal,  State,  or 
local  laws.  All  provisions  proposed  in 
this  subpart  must  be  in  compliance  with 
applicable  laws  and  regulations, 
including  the  Federal  Food,  Drug,  and 
Cosmetic  Act;  the  OFPA;  and  our 
definition  of  a  system  of  organic 
production  and  handling.  Vitamins, 
minerals,  and  other  synthetic  or 
nonagricultural  supplements,  which 
appear  on  the  National  List  of  allowed 
synthetic  livestock  products  in  the  first 
proposal  are  similarly  permitted  here, 
and  provide  a  means  to  diversify  an 
animal's  diet.  Soybean  meal  and  other 
organically  produced  feed  concentrates 
also  serve  this  purpose.  We  encouj'age 
the  NOSB  to  develop  and  recommend 


practice  standards  to  provide  additional 
guidance  regarding  the  appropriate 
variety  of  feed  for  specific  livestock 
species.  Both  the  first  proposal  and  this 
one  defer  to  publications  of  the  National 
Research  Council's  Committee  on 
Animal  Nutrition  to  establish  nutrient 
requirements  for  livestock.  Producers 
and  certifying  agents  will  use  these 
publications  to  ensure  that  animal 
nutrient  requirements  are  met. 

Handling — Changes  Based  on 
Comments 

This  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  Irradiation.  In  the  first  proposal, 
we  requested  public  comment  on  the 
compatibility  of  ionizing  radiation 
(irradiation)  with  a  system  of  organic 
production  and  handling.  We  alsO  asked 
if  there  are  effective  alternatives  to 
ionizing  radiation,  such  as  sanitary 
practices,  heat  pasteurization,  and 
incidental  additives,  that  are  compatible 
with  a  system  of  organic  production  and 
handling,  and,  if  so,  how  they  are 
compatible.  We  further  asked  whether 
the  use  of  ionizing  radiation  was 
considered  an  essential  standard 
industry  practice  or  good  manufacturing 
practice.  Although  the  NOSB 
recommended  prohibiting  the  use  of 
ionizing  radiation  for  organic  products, 
we  requested  this  information  because 
of  increasing  concern  about  foodbome 
illness  and  growing  interest  in  FDA- 
approved  ionizing  radiation  as  a 
sanitation  or  preservation  treatment  for 
a  wide  range  of  agricultural  products. 

We  received  hundreds  of  tnousands  of 
comments  from  every  segment  of  the 
organic  community — producers, 
processors,  certifying  agents, 
consumers,  environmental  groups,  and 
retailers — opposing  the  use  of  ionizing 
radiation.  These  comments  indicated 
that  ionizing  radiation  has  been 
expressly  prohibited  in  all  existing 
organic  certification  standards, 
international  as  well  as  domestic. 
Allowing  this  practice  could  put 
domestic  producers  and  handlers  at  a 
trade  disadvantage,  disrupt 
international  markets,  and  undermine 
consumer  faith  in  the  integrity  of  the 
domestic  organic  label. 

Comments  suggested  alternatives  to 
ionizing  radiation  for  preventing 
contamination  by  human  pathogens. 
Alternatives  include  heat  disinfection, 
refrigeration,  moisture  and  oxygen 
reduction,  packaging,  hygienic 
handling,  and  appropriate  use  of 
disinfectant  substances.  Although  no 
one  suggested  that  any  products  might 
be  unavailable  if  irradiation  were 
prohibited,  many  commenters  expressed 
the  willingness  to  do  without  any 


product  that  required  irradiation.  In 
response  to  the  overwhelming 
consensus  of  public  comment,  this 
proposal  prohibits  any  use  of  ionizing 
radiation  for  the  handling  of  any  organic 
product  in  §  205.270(c). 

(2)  Incidental  Additives.  The  first 
proposal  included  a  provision  that 
permitted  the  use  of  incidental  additives 
in  processing,  except  those  extracted 
with  a  volatile  synthetic  solvent,  if  it 
was  necessary  for  the  production  of  the 
product.  As  with  previous  provisions 
for  practices  that  could  be  used  only  "if 
necessary,"  the  preamble  to  the  first 
proposal  explained  that  a  determination 
of  necessity  was  based  on  site-specific 
conditions  that  were  described  by  a 
producer  or  handler  in  an  organic 
system  plan  or  updates  to  an  organic 
system  plan  and  reviewed  by  the 
certifying  agent.  We  requested 
comments  as  to  the  conditions  imder 
which  an  incidental  additive  might  be 
considered  necessary  and  requested 
comment  as  to  whether  handlers  who 
handle  only  products  sold,  labeled,  or 
represented  as  "made  with  certain 
organic  ingredients"  should  be 
exempted  from  the  restriction  of  using 
incidental  additives  only  if  necessary'. 
An  incidental  additive  was  defined  as 
an  additive  that  is  present  in  an 
agricultural  product  at  an  insignificant 
level,  does  not  have  any  technical  or 
functional  effect  in  the  product,  and  is 
not  considered  an  active  ingredient. 
This  definition  is  consistent  with  21 
CFR  101.100(a)(3)(ii)  and  is  the  basis  for 
the  definition  of  an  incidental  additive 
in  this  proposal. 

Although  thousands  of  consumers 
objected  to  the  use  of  synthetic 
substances  in  processed  organic 
products,  many  others  specified  that  an 
incidental  additive  that  had  been 
reviewed  and  approved  by  the  NOSB 
would  be  acceptable.  Few  respondents 
supported  exempting  products  labeled 
as  "made  with  organic  ingredients" 
from  restrictions  on  the  use  of 
incidental  additives.  The  NOSB 
recommended  that  documentation  be 
required  for  use  of  synthetic  incidental 
additives  and  that  handlers  demonstrate 
progress  over  time  in  finding 
replacements.  Organic  industry'  groups 
also  commented  that  hundreds  of 
incidental  additives  are  currently  being 
used  to  process  organic  products  and 
that  prohibiting  the  use  of  such 
substances  would  severely  restrict  the 
choices  available  to  consumers  and 
limit  the  growth  of  the  organic  sector. 
The  NOSB  recommended  several 
synthetic  incidental  additives  for  the 
National  List,  recognizing  that  a  wide 
range  of  organic  products  could  not  be 
feasiblely  manufactured  without  the  use 
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of  incidental  j  dditives  such  as 
defoaming  agents,  adjuvants,  clarifiers, 
filtering  agents,  and  equipment 
cleansers.  The  refore,  this  proposal 
requires  that  any  incidental  additive 
used  to  procei  s  agricultural  products 
that  are  intenc  ed  to  be  sold,  labeled,  or 
represented  aj  "organic"  or  "made  with 
organic  (speci  led  ingredients)"  must  be 
included  on  tl  le  National  List  of  allowed 
nonagriculturi  il  (nonorganic)  substances 
in  §  205.605. 1 1  product  labeled  as  "100 
percent  organ;  c"  could  not  be  produced 
through  the  u<  e  of  any  synthetic 
processing  aic . 

(3)  Preventu  m  and  Control  of  Facility 
Pests.  The  firs  proposal  addressed  the 
prevention  an^  i  control  of  facility  pests 
and  authorizei  1  the  NOP  to  require  such 
terms  and  con  iitions  as  are  determined 
necessary.  Thdse  provisions  were  based 
on  existing  orj  anic  certification 
programs  andNOSB  recommendations. 
The  first  proposal  included  a  three-step 
order  of  prefeitence,  which  commenters 
found  to  be  ov  erly  complex  and  difficult 
to  enforce.  Th:  s  proposal  retains  similar 
provisions  but  simplifies  the  scheme  so 
that  there  are  only  two  levels  of 
distinction  bel  ween  preferable  and  less 
preferable  prai  ;tices.  In  this  proposal, 
pest  preventio  a  and  control  methods 
that  do  not  eni  ail  use  of  biological, 
botanical,  or  s  mthetic  substances  are 
equally  accept  able,  and  the  producer  or 
handler  may  only  use  biological, 
botanical,  or  synthetic  substances  if 
other  approved  methods  are  not 
effective.  Par^  5raph  (c)  of  §  205.271 
parallels  the  p  rovision  proposed  in 

§  205.206(d)  addressing  crop  pest,  weed, 
and  disease  mmagement.  Accordingly, 
it  requires  an  <  iperator  of  an  organic 
handling  oper  ition  who  applies  any 
biological,  hot  mical,  or  synthetic 
substance  for  I  he  prevention  or  control 
of  pests  to  im[  lement  measures  to 
evaluate  the  el  fects  of  repetitive  use  of 
the  same  or  sii  ailar  materials  on  pest 
resistance  and  shifts  in  pest  types. 

(4)  Storage  Containers.  Sections 
205.272  (b)(1)  and  {b)(2)  of  this  proposal 
contain  provis  ions  similar  to  the  first 
proposal  whic  i  prohibit  the  use  of 
storage  containers  or  bins,  including 
packages  and  )ackaging  materials,  Uiat 
contain  synth<  tic  fungicides, 
preservatives,  or  fumigants.  These 
requirements  i  ilso  prohibit  the  use  or 
reuse  of  any  bi  ig  or  container  that  was 
previously  in  i  :ontact  with  any 
substance  that  could  compromise  the 
organic  integri  ty  of  its  contents.  This 
proposal  adds  a  provision  to  permit  the 
reuse  of  a  bag  sr  container  originally 
used  for  conv«  ntional  products  if  the 
reusable  bin  o  -  container  has  been 
thoroughly  clc  aned  and  poses  no  risk  of 
prohibited  ma  [erials  contacting  organic 


products.  Producers  and  handlers 
commented  that  it  is  possible  and 
desirable  to  reuse  some  kinds  of 
containers  if  precautions  are  taken.  This 
modification  is  consistent  with  the 
OFPA,  which  requires  that  the  organic 
quality  of  a  product  not  be 
compromised. 

(5)  Agricultural  Fibers.  Some 
commenters  stated  that  the  labeling 
provisions  in  the  first  proposal  for 
processed  commodities  containing 
organically  produced  cotton  fibers  were 
excessively  restrictive.  The  OFPA 
provides  the  Secretary  with  the 
authority  to  implement  standards  for 
organically  produced  agricultural  fibers, 
including  cotton,  used  for  nonfood 
purposes.  This  authority  includes 
standards  for  the  production  of  the 
agricultural  fiber  as  well  as  handling 
standards  to  regulate  the  practices  and 
materials  that  are  used  in  the 
manufacture  of  the  nonfood  commodity. 
State  and  private  certification  agents 
have  made  substantial  progress  in 
developing  and  implementing  handling 
standards  for  organically  produced 
agricultural  fibers  that  are  gaining 
acceptance  in  the  marketplace.  We  are 
reviewing  the  existing  certification 
guidelines  and  industry  practices  and 
anticipate  developing  standards  for 
processing  organically  produced 
agricultural  fibers. 

Handling — Changes  Requested  But  Not 
Made 

This  subpart  retains  from  our  first 
proposal  regulations  on  which  we 
received  comments  as  follows: 

(1)  Facility  Pest  Control  Substances. 
The  first  proposal  permitted  the  use  of 
any  substance  to  control  facility  pests, 
as  long  as  the  intended  use  was 
approved  by  the  appropriate  regulatory 
authority  and  the  substance  was  applied 
in  a  manner  that  prevents  it  from 
coming  into  contact  with  any  organic 
product.  Many  consumers  objected  to 
this  provision  and  suggested  that 
prohibited  substances  should  never  be 
allowed  to  be  used  in  any  organic 
operation.  However,  comments  from  a 
number  of  organic  handlers  and  one 
industry  association  stated  that,  because 
handling  operations  must  comply  with 
health  regulations  that  require 
elimination  of  any  pests  that  may 
invade  food  handling  facilities, 
prohibited  substances  must  sometimes 
be  used.  The  NOSE  also  acknowledged 
this  possibility  in  its  recommendations, 
and  most  organic  certification  programs 
similarly  allow  for  such  an  occurrence, 
with  strict  provisions  for  safeguarding 
the  integrity  of  organic  products.  In 
agreement  with  these  comments,  we 
have  proposed  a  similar  allowance  in 


§  205.271(c).  The  handler  must  fully 
document  in  his  or  her  organic  plan  the 
evidence  that  such  a  measure  was 
necessary  and  the  measures  taken  to 
protect  organic  products  or  ingredients 
from  coming  into  contact  with  any  pest 
control  substance. 

(2)  Waxes.  We  propose  to  retain  the 
definition  of  packaging  included  in  the 
first  proposal,  which  encompasses 
waxes  used  in  contact  with  an  edible 
surface  of  an  agricultural  product.  A 
number  of  commenters  disagreed  with 
the  inclusion  of  waxes  in  the  definition 
of  packaging,  arguing  that  waxes  should 
be  considered  nonagricultural 
ingredients  and,  therefore,  should  be 
required  to  appear  on  the  National  List 
of  nonagricultiu^  (nonorganic) 
substances  allowed  as  ingredients  in  or 
on  processed  products  labeled  as 
"organic"  or  "made  with  organic 
(specified  ingredients)."  However,  the 
first  proposal  did  require  camauba  and 
other  waxes  to  be  on  the  National  List 
of  nonagricultiual  ingredients  allowed 
for  use  in  organic  processed  products, 
and  this  proposal  contains  a  similar 
provision.  These  provisions  adequately 
address  the  concerns  expressed  by  the 
commenters  that  only  waxes  meeting 
the  criteria  for  ingredients  in  organic 
processed  products  be  permitted.  It  is 
appropriate  to  include  waxes  in  the 
definition  of  packaging  to  ensure  that 
prohibited  substances  are  not  added  to 
approved  waxes  that  may  be  applied  to 
the  edible  surface  of  organic  products, 
in  accordance  with  the  OFPA,  which 
prohibits  use  of  any  packaging  materials 
that  contain  synthetic  fungicides, 
preservatives,  or  fumigants. 

Subpart  D — Labels,  Labeling,  and 
Market  Information 

The  Act  provides  that  a  person  may 
sell  or  label  an  agricultiu-al  product  as 
organically  produced  only  if  the  product 
has  been  produced  and  handled  in 
accordance  with  provisions  of  the  Act 
and  these  regulations.  This  subpart  sets 
forth  labeling  requirements  for  organic 
agricultural  products  and  products  with 
organic  ingredients  based  on  their 
percentage  of  organic  composition.  For 
each  labeling  category,  this  subpart 
establishes  what  "organic"  terms  and 
references  can  and  cannot  be  displayed 
on  a  product  package's  principal  display 
panel,  information  panel,  ingredient 
statement,  and  on  other  package  panels. 
Labeling  is  proposed  for  contcdners  used 
in  shipping  and  storing  organic  product 
and  for  denoting  organic  bulk  products 
in  market  information  which  is 
displayed  or  disseminated  at  the  point 
of  retail  sale.  Restrictions  on  labeling 
organic  product  produced  by  exempt 
operations  are  described.  Finally,  this 
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subpart  proposes  a  new  USDA  organic 
seal  or  shield  (hereafter  referred  to  as 
the  USDA  Seal)  and  regulations  for 
display  of  the  USDA  seal  and  display  of 
the  seals,  logos,  or  other  identifying 
marks  of  certifying  agents. 

The  intent  of  these  sections  is  to 
ensure  that  organically  produced 
agricultural  products  are  consistendy 
labeled  to  aid  consumers  in  selection  of 
organic  products  and  to  prevent  labeling 
abuses.  These  provisions  cover  the 
labeling  of  a  product  as  "organic"  and 
are  not  intended  to  supersede  other 
labeling  requirements  specified  in 
various  Federal  labeling  regulations.  For 
instance,  we  propose  that  the  percent  of 
organic  ingredients  and  the  name  of  the 
certifying  agent  be  displayed  on  the 
information  panel  of  packaged  products 
and  that  the  organic  ingredients  be 
identified  as  "organic"  in  the  ingredient 
statement.  The  Food  and  Drug 
Administration  (FDA)  has  authority  to 
regulate  the  placement  of  information 
on  package  information  panels  and, 
thus,  FDA  labeling  requirements  in  21 
CFR  parts  100  through  169  must  be 
complied  with  by  handler  when  affixing 
organic  labels  to  product  packages. 
Display  of  the  USDA  Seal  and  certifying 
agent  seals,  logos,  or  other  identifying 
marks  also  must  be  in  accordance  with 
those  regulations.  The  requirements  of 
FDA's  Fair  Packaging  and  Labeling  Act 
(FLPA)  and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  must  be 
followed.  Likewise,  the  Federal  Trade 
Commission  has  authority  over  product 
advertising  and  the  extent  to  which  a 
handler  or  retail  food  establishment 
engages  in  advertising  as  part  of  its 
market  information  activities.  The 
Federal  Trade  Commission  (FTC) 
regulations  in  16  CFR  must  be  followed. 
USDA's  Food  Safety  and  Inspection 
Service's  (FSIS)  Federal  Meat  Inspection 
Act,  Poultry  Products  Inspection  Act, 
and  Egg  Products  Inspection  Act  also 
have  implementing  regulations  in  9  CFR 
which  must  be  followed.  The  labeling 
requirements  specified  in  this  subpart 
must  not  be  applied  in  a  manner  so  that 
they  would  conflict  with  the  labeling 
requirements  of  these  and  other  Federal 
and  State  programs. 

While  this  regulation  does  not  require 
labeling  of  an  organic  product  as 
organic,  we  assume  that  producers  and 
handlers  will  choose  to  label  their 
organic  products  and  display  the  USDA 
Seal  to  the  extent  allowed  in  these 
regulations.  They  will  do  this  to 
improve  the  marketability  of  their 
organic  product. 

In  this  proposal,  assembly,  packaging, 
and  labeling  of  a  multiingredient 
organic  product  eire  considered  handling 
activities.  The  certification  of  handling 


operations  is  covered  in  subpart  C  of 
this  regulation.  No  claims,  statements, 
or  marks  using  the  term,  "organic,"  or 
display  of  certification  seals,  other  than 
as  provided  in  this  regulation,  may  be 
used.  A  handler  which  chooses  not  to 
use  these  required  and  prohibited 
labeling  provisions  may  not  otherwise 
label  or  represent  a  product  as  organic. 
Once  a  handler  makes  a  decision  to 
market  a  product  as  organic  or 
containing  organic  ingredients,  the 
handler  is  required  to  follow  the 
provisions  in  this  subpart  regarding  use, 
display,  and  location  of  organic  claims 
and  certification  seals.  Handlers  who 
may  produce  organic  ingredients  and/or 
assemble  multiingredient  products 
composed  of  more  than  50  percent 
organic  ingredients  must  be  certified  as 
an  organic  handling  operation.  Handlers 
of  products  of  less-than-50-percent 
organic  ingredients  do  not  have  to  be 
certified  unless  the  handler  actually 
produces  one  or  more  of  the  ingredients 
used  in  the  less-than- 5 0-percent 
product.  Repackers  who  purchase 
certified  organic  product  from  other 
entities  for  repackaging  and  labeling 
must  be  certified  as  an  organic 
operation.  Entities  which  simply  relabel 
a  product  package  would  be  subject  to 
recordkeeping  requirements  to  show 
proof  that  the  product  purchased  prior 
to  relabeling  was,  indeed,  organically 
produced.  Distributors  which  receive 
and  transport  labeled  product  to  market 
are  not  subject  to  certification  or  any 
handling  requirements  of  this 
regulation. 

Proposal  Description 

The  general  labeling  principle 
employed  in  this  proposal,  and  to  which 
we  think  most  commenters  would 
subscribe,  is  that  labeling  or 
identification  of  the  organic  nature  of  a 
product  should  increase  as  the  organic 
content  of  the  product  increases.  In 
other  words,  the  higher  the  organic 
content  of  a  product,  the  more 
prominently  its  organic  nature  can  be 
displayed.  This  is  consistent  with 
provisions  of  the  Act  which  establishes 
the  three  percentage  categories  for 
organic  content  and  basic  labeling 
requirements  in  two  of  those  categories. 

Section  205.300  specifies  the  general 
use  of  the  term,  "organic,"  on  product 
labels.  Paragraph  (a)  establishes  that  the 
term,  "organic,"  may  be  used  only  on 
labels  and  in  market  information  of 
agricultural  products  and  ingredients 
that  have  been  certified  as  produced  and 
handled  in  accordance  with  these 
regulations.  The  term,  "organic,"  cannot 
be  used  on  a  product  label  for  any 
purpose  other  than  to  modif>'  or  identify 
the  product  or  ingredient  in  the  product 


that  is  organically  produced  and 
handled.  Products  not  organically 
produced  and  handled  will  not  be  able 
to  use  the  term,  "organic,"  on  any 
package  panel  or  in  market  information 
in  any  way  that  implies  the  product  is 
organically  produced. 

Categories  of  Organic  Content.  The 
type  of  labeling  and  market  information 
that  can  be  used  and  its  placement  on 
different  panels  of  consumer  packages 
will  be  based  on  the  percentage  of 
organic  ingredients  in  the  product.  The 
percentage  will  reflect  the  actual  weight 
or  fluid  volume  (excluding  water  and 
salt)  of  the  organic  ingredients  in  the 
product.  Four  categories  of  organic 
content  are  proposed:  100  percent 
organic;  95  percent  or  more  organic 
content;  50  to  95  percent  organic 
content;  and  less  than  50  percent 
organic  content. 

100  Percent  Organic 

For  labeling  and  market  information 
purposes,  this  proposal  allows  a  "100 
percent  organic"  label  for  an 
agricultxiral  product  that  is  composed  of 
a  single  ingredient  such  as  raw, 
organically  produced  fruits  and 
vegetables.  The  product  also  may  be 
composed  of  two  or  more  organically 
produced  ingredients,  provided  that  the 
individual  ingredients  are  organically 
produced  and  handled  consistent  with 
provisions  in  subpart  C  of  this 
regulation.  No  processing  aids  may  be 
used  in  the  production  of  100  percent 
organic  products.  This  proposal 
provides  that  labeling  provisions  for 
"100  percent  organic"  products  be  the 
same  as  provisions  for  the  95  percent 
"organic"  products  specified  below. 

Organic 

Products  labeled  or  represented  as 
"organic"  will  contain,  by  weight 
(excluding  water  and  salt),  at  least  95 
percent  organically  produced  raw  or 
processed  agricultural  product.  The 
organic  ingredients  must  be  produced 
using  production  and  handling  practices 
pursuant  to  subpart  C  of  this  regulation. 
The  nonorganic  (5  percent  or  less) 
ingredients  may  be  composed  of 
nonorganic  or  nonagricultural 
substances.  The  difference  between  100 
percent  organic  products  and  95 
percent-plus  products  is  that  the  latter 
may  contain  up  to  5  percent  nonorganic 
or  nonagricultural  products. 

Multiingredient  Product:  50-95  Percent 
Organic  Ingredients 

For  labeling  and  market  information 
purposes,  the  third  category  of 
agricultural  products  are 
multiingredient  products  containing  by 
weight  or  fluid  volume  (excluding  water 
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organic  and  nonorganic  forms  of  the 
same  ingredient). 

Multiingredient  Product:  Less  Than  50 
Percent  Organic  Ingredients 

The  final  labeling  category  covers 
multiingredient  products  with  less  than 
50  percent  organic  ingredients  (by 
weight  or  fluid  volume,  excluding  water 
and  salt).  The  organic  ingredients  must 
be  produced  using  substances  on  the 
approved  National  List  in  subpart  G  and 
employing  organic  production  and 
handling  practices  consistent  with 
subpart  C  of  this  part.  The  remaining 
nonorganic  ingredients  (50  percent  or 
more  of  the  product)  may  be  produced, 
handled,  and  assembled  without  regard 
to  these  regulations  (using  prohibited 
substances  and  prohibited  production 
and  handling  practices).  Organic 
labeling  of  these  products  is  limited  to 
the  information  panel  only  as  provided 
in  §205.305. 

Prohibited  Practices.  This  proposal 
prohibits  labeling  of  whole  products  or 
ingredients  as  "organic"  if  those 
products  or  ingredients  are  produced 
using  any  of  the  following  production  or 
handling  practices:  (1)  Ingredients  or 
processing  aids  containing  or  created 
using  excluded  methods  (genetically 
modified  organisms  (GMO))  or  the 
products  of  excluded  methods;  (2) 
ingredients  that  have  been  produced 
using  applications  of  sewage  sludge 


(biosolids)  as  fertilizer;  (3)  ingredients 
that  have  been  processed  with  ionizing 
radiation;  (4)  processing  aids  not 
approved  on  the  National  List;  (5) 
sulfites,  nitrates,  or  nitrites  added  to  or 
used  in  processing  of  an  organic  product 
in  addition  to  those  substances 
occurring  naturally  in  a  commodity;  (6) 
use  of  the  phrase,  "organic  when 
available,"  or  similar  statement  on 
labels  or  in  market  information  when 
referring  to  products  composed  of 
nonorganic  ingredients  used  in  place  of 
specified  organic  ingredients;  and  (7) 
labeling  as  "organic"  any  product 
containing  both  organic  and  nonorganic 
forms  of  an  ingredient  specified  as 
"organic"  on  the  label.  The  prohibitions 
on  the  use  of  excluded  methods,  sewage 
sludge,  irradiated  products,  and 
prohibited  processing  aids  are  included 
here  to  be  consistent  with  the  revised 
National  List  of  Approved  and 
Prohibited  Substances  in  subpart  G. 

These  seven  prohibitions  apply  to  the 
four  labeling  categories  of  products  and 
are  not  individually  repeated  as 
prohibited  practices  in  the  following 
sections.  Table  1,  Prohibited  Production 
and  Handling  Practices  for  Organic 
Labeling,  is  a  summary  reference  of  how 
the  seven  prohibited  practices  must  be 
applied  in  the  production  and  handling 
of  organic  and  nonorganic  ingredients  of 
products  in  the  four  labeling  categories. 


Table  1  .—Prohibited  Production  and  Handling  Practices  for  Labeling  Categories 
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The  organic  percentage  of  liquid 
products  and  liquid  ingredients  will  be 
determined  based  on  the  fluid  volume 
of  the  product  and  ingredients 
(excluding  water  and  salt).  When  a 
product  is  identified  on  the  principal 
display  panel  or  the  information  panel 
as  being  reconstituted  with  water  from 


a  concentrate,  the  organic  content  will 
be  calculated  on  the  basis  of  a  single- 
strength  concentration. 

Some  products  may  contain  both  dry 
and  liquid  ingredients  that  are  produced 
organically.  In  such  cases,  this  proposal 
provides  that  the  percentage  of  total 
organic  ingredients  will  be  based  on  the 
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combined  weight  of  the  dry  organic 
ingredient(s)  and  the  weight  of  the 
liquid  organic  ingredient(s),  excluding 
water  and  salt.  For  example,  a  product 
may  be  made  using  organically 
produced  vegetable  oils  or  grain  oils  or 
contain  organic  liquid  flavoring  extracts 
in  addition  to  other  organic  and 
nonorganic  ingredients.  In  these  cases, 
the  weight  of  the  liquid  organic  oils  or 
flavoring  extracts,  less  any  added  water 
and  salt,  would  be  added  to  other  solid 
organic  ingredients  in  the  product,  and 
their  combined  weight  would  be  the 
basis  for  calculating  the  percentage  of 
organic  ingredients.  We  believe  this 
process  provides  the  most  appropriate 
and  least  burdensome  method  for 
calculating  the  organic  percentage  of 
such  multiingredient  products. 

Only  one  figure  providing  the  total 
percentage  of  all  organic  ingredients 
will  be  shown  on  the  information  pemel. 
The  total  percentage  will  be  displayed 
on  the  information  panel  of  the 
consumer  package  above  or  below  the 
ingredient  statement  with  the  words, 
"contains  X  percent  organic 
ingredients,"  or  a  similar  phrase.  If  the 
total  percentage  is  a  fraction,  it  will  be 
rounded  down  to  the  nearest  whole 
number.  The  percentage  of  each  organic 
ingredient  will  not  be  required  to  be 
displayed. 

Labeling  "100  Percent  Organic"  and 
"Organic"  Products.  This  proposal 
includes  optional,  required,  and 
prohibited  practices  for  labeling 
packages  of  agricultural  products  that 
are  "100  percent  organic"  or  "organic" 
(at  least  95  percent  organic).  Only 
products  that  are  composed  of  a  wholly 
organic  single  ingredient  or  entirely  of 
certified  organic  ingredients"  may  be 
identified  with  a  percentage  number 
(100  percent)  on  the  principal  display 
panel.  Products  between  95  and  100 
percent  organic  composition,  when 
identified  as  "organic"  on  the  principal 
display  panel,  will  be  required  to  state 
on  the  information  panel  the  percentage 
of  organic  ingredients  in  the  finished 
product  and  identify  each  organic 
ingredient  in  the  ingredient  statement. 

The  handler  may  display  the 
following  information  on  the  principal 
display  panel,  the  information  panel, 
and  any  other  part  of  the  package  and 
in  market  information  representing  the 
product:  (1)  The  term,  "100  percent 
organic"  or  "organic,"  as  applicable,  to 
the  content  of  the  product;  (2)  the  USDA 
Seal;  and  (3)  the  seal,  logo,  or  other 
identifying  mark  of  the  certifying  agent 
(hereafter  referred  to  as  "seal  or  logo") 
which  certified  the  handler  of  the 
finished  product.  The  seals  or  logos  of 
other  certifying  agents  which  certified 
organic  raw  materials  or  organic 


ingredients  used  in  the  product  also 
may  be  displayed,  at  the  discretion  of 
the  handler.  If  multiple  organic 
ingredients  are  identified  on  the 
ingredient  statement,  the  handler  of  the 
finished  product  that  combined  the 
various  organic  ingredients  must 
maintain  documentation,  pursuant  to 
subpart  B  of  this  regulation,  certifying 
the  organic  content  of  the  added 
ingredients. 

While  certifying  agent  identifications 
can  appear  on  the  package  with  the 
USDA  Seal,  they  may  not  appear  larger 
than  the  USDA  Seal  on  the  package. 
There  is  no  restriction  on  the  size  of  the 
USDA  Seal  as  it  may  appear  on  any 
panel  of  a  packaged  product,  provided 
that  display  of  the  Seal  conforms  with 
the  labeling  requirements  of  FDA>  and 
FSIS. 

This  proposal  specifies  three  labeling 
practices  that  will  be  required  if  a 
handler  labels  a  product  "100  percent 
organic"  or  "organic"  on  the  principal 
display  panel.  If  a  product  is  labeled  as 
"100  percent  organic"  the  ingredients 
may  also  be  modified  with  the  term, 
"organic,"  but  would  not  have  to  be  so 
labeled  because  it  is  assumed  from  the 
100  percent  label  that  all  ingredients  are 
organic.  For  95  percent-plus  products 
that  contain  more  than  one  ingredient, 
each  organic  ingredient  listed  in  the 
ingredient  statement  must  be  modified 
with  the  term,  "organic."  Water  and  salt 
in  the  ingredient  will  not  be  identified 
as  "organic."  Secondly,  the  total 
percentage  of  organic  ingredients  in  the 
product  must  be  shown  on  the 
information  panel.  The  percentage 
statement  should  be  placed  in  a  manner 
that  it  can  be  viewed  in  relation  to  the 
ingredient  statement. 

The  handler  also  must  display  on  the 
information  panel  the  name  of  the 
certifying  agent  which  certified  the 
handler  producing  the  finished  product. 
The  handler  has  the  option  to  include 
the  business  address  or  telephone 
nimiber  of  the  certifying  agent.  This 
information  must  be  placed  below  or 
otherwise  near  the  manufactvirer  or 
distributor's  name. 

Labeling  Products  "Made  with 
Organic  (Specified  Ingredients)".  With 
regard  to  agricultural  products  "made 
with  organic  (specified  ingredients)" — 
those  products  containing  between  50 
and  95  percent  organic  ingredients — this 
proposal  establishes  the  following 
optional,  required,  and  prohibited 
labeling  practices. 

Under  optional  practices,  the 
statement,  "made  with  organic 
(specified  ingredients),"  may  be  placed 
on  the  principal  display  panel  and  other 
panels  of  the  package.  The  same 
statement  can  also  be  used  in  market 


information  representing  the  product. 
However,  the  following  restrictions  will 
be  placed  on  the  statement,  "made  with 
organic  (specified  ingredients),"  when  it 
appears  on  the  principal  display  panel: 

(1)  The  statement  cannot  list  more  than 
three  organic  ingredients  in  the  product; 

(2)  the  statement  cannot  appear  in  print 
that  is  larger  than  one  half  (50  percent) 
of  the  size  of  the  largest  print  or  type 
appearing  on  the  principal  display 
panel;  and  (3)  the  statement  must 
appear  in  its  entirety  in  the  same  type 
size,  style,  and  color  without 
highlighting.  Display  of  the  statement, 
"made  with  organic  (specified 
ingredients)."  on  other  panels  must  be 
similarly  consistent  with  the  size  of 
print  used  on  those  panels.  These 
restrictions  are  consistent  with  FDA 
regulations  and  similar  to  the 
recommendations  of  the  National 
Organic  Standards  Board  (NOSB).  This 
provision  will  help  assure  that  the 
statement,  "made  with  organic 
(specified  ingredients)."  is  not 
displayed  in  such  a  manner  as  to 
misrepresent  the  actual  organic 
composition  of  the  product. 

We  also  propose  that,  at  the  handler's 
option,  the  certifying  agent's  seal  or  logo 
may  be  displayed  on  the  principal 
display  panel  or  other  package  panel. 

Packages  of  products  labeled  as 
"made  with  organic  (specified 
ingredients)"  will  be  required  to  display 
on  the  information  panel  the  total 
percentage  of  organic  ingredients  in  the 
product  and  modify  each  organic 
ingredient  listed  in  the  ingredient 
statement  with  the  term,  "organic."  The 
percentage  of  organic  ingredients  must 
be  displayed  so  that  it  can  be  viewed  in 
relation  to  the  ingredient  statement. 

The  name  of  the  certifying  agent 
which  certified  the  handler  of  the 
finished  product  must  be  displayed 
below  or  otherwise  near  the 
manufacturer  or  distributor's  name.  The 
statement  may  include  the  phrase, 
"Certified  organic  by  *  *   *"  or 
"Ingredients  certified  as  organically 
produced  by  *   *   *"  to  help  distinguish 
the  certifying  agent  from  the 
manufacturer  or  distributor.  At  the 
handler's  option,  this  label  may  include 
the  business  address  or  telephone 
number  of  the  certifying  agent  which 
certified  the  handler  of  the  finished 
product. 

Labeling  Products  with  Less  Than  50 
Percent  Organic  Ingredients.  The  final 
labeling  categor>'  covers  packaged 
multiingredient  agricultural  product 
containing  less  than  50  percent  organic 
ingredients. 

Handlers  of  "less  than  50  percent" 
multiingredient  products,  who  choose 
to  declare  the  organic  nature  of  the 
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ingredients  and  assemble  a  ftnished 
product  of  less  than  50  percent  organic 
content  do  not  have  to  be  certified  as 
organic  handlers.  They  will  be 
responsible  for  appropriate  handling 
and  storage  of  the  organic  ingredients 
prior  to  product  assembly  and  for 
maintaining  records  verifying  the 
organic  certification  of  the  ingredients 
used  in  the  product.  To  the  extent  that 
the  packaging  process  includes  affixing 
the  label  to  finished  product  package, 
those  hcuidlers  will  be  responsible  for 
meeting  the  labeling  requirements  of 
this  subpart.  Handlers  who  produce  an 
organic  ingredient  prior  to  assembly 
into  a  finished  product,  even  though  the 
finished  product  contains  less  than  50 


percent  organic  content,  and  must  be 
certified  as  to  the  source  of  the  organic 
ingredient{s).  The  nonorganic 
ingredients  may  be  produced,  handled, 
and  assembled  without  regard  to  the 
requirements  of  this  part. 

The  handler  who  affixes  the  label  to 
the  product  package  will  be  responsible 
for  calculating  the  percentage  of  organic 
ingredients  in  an  organic  product.  As 
part  of  the  certifying  agent"  annual 
certification  of  the  handler,  the  certifier 
will  verify  the  calculation  and  labeling 
of  packages. 

Table  2,  Labeling  Consumer  Product 
Packages,  provides  a  summary  of  the 
required  and  prohibited  labeling 
practices  for  the  four  labeling  categories. 


Table  2.— Labeling  Consumer  Product  Packages 
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(specified  ingredi- 
ents)". 

"Made  with  organic 
(specified  ingredi- 
ents)". 

Prohibited:  USDA  Seal. 

Prohibited:  Any  ref- 
erence to  organic  con- 
tent of  product 

Prohibited:  USDA  Seal  & 
Certifying  agent  seal. 


Misrepresent  ition  in  Labeling  of 
Organic  Prodm  is.  The  labeling 

this  proposal  are 
intended  to  ass  ire  that  the  term, 
'organic,"  and  other  similar  terms  or 

used  on  a  product 
package  or  in  n  larketing  information  in 
a  way  that  mis)  sads  consumers  as  to  the 
contents  of  the  package.  Thus,  we 
intend  to  moni  or  the  use  of  the  term, 
'organic."  and  other  similar  terms  and 
phrases.  Shouli  1  we  find  that  terms  or 
phrases  are  bei  ig  used  on  product 
packages  to  represent  "organic"  when 
the  products  ai  j  not  produced  to  the 

this  regulation,  we  will 
proceed  to  restrict  their  use. 

After  considf  ration  of  alternative 
labeling  terms  hat  handlers  might  wish 
to  use  to  qualif '  or  modify  the  term, 


"organic,"  we  have  determined  that 
handlers  may  not  qualify  or  modify  the 
term,  "organic,"  using  adjectives  such 
as,  "pure"  or  "healthy,"  e.g.,  "pure 
organic  beef  or  "healthy  organic 
celery."  The  term,  "organic,"  is  used  in 
labeling  to  indicate  a  certified  system  of 
agricultural  production  and  handling. 
Terms  such  as  "pure,"  "healthy,"  and 
other  similar  adjectives  attribute 
hygienic,  compositional,  or  nutritional 
characteristics  to  products.  Use  of  such 
adjectives  misrepresents  products 
produced  under  the  organic  system  of 
agriculture  as  having  special  qualities  as 
a  result  of  being  produced  under  the 
organic  system.  Furthermore,  use  of 
such  adjectives  would  incorrectly  imply 
that  products  labeled  in  this  manner  are 


different  from  other  "organic"  products 
that  are  not  so 

Moreover,  "pure,"  "healthy,"  and 
other  similar  terms  are  regulated  by 
FSIS  and  FDA.  These  terms  may  be  used 
only  in  accordance  with  the  labeling 
requirements  of  FDA  and  FSIS.  For 
example,  the  regulations  implemented 
by  FSIS,  9  CFR  317.363,  define  the 
terms,  "healthy,"  "heeilth,"  and  similar 
derivations  and  the  conditions  of  use  as 
a  nutritional  claim.  Also,  according  to 
FSIS  regulations,  9  CFR  317.8(b)(34),  the 
term,  "pure,"  as  well  as  the  terms,  "all," 
"100  percent,"  and  similar  terms,  may 
only  be  used  to  indicate  that  a  single 
ingredient  product  is  composed  of  100 
percent  of  the  product  ingredient  and 
contains  no  other  ingredients.  The  term, 
"healthy,"  is  regulated  by  FDA  {21  CFR 
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101.14)  and  can  be  used,  with 
documentation,  only  to  indicate  or 
characterize  a  relationship  of  the 
product  to  a  disease  or  health-related 
condition.  The  prohibition  on  use  of 
these  terms  to  modify  "organic"  does 
not  otherwise  preclude  their  use  in 
other  labeling  claims. 

We  also  intend  to  monitor  the  use  of 
the  term,  "organic,"  in  corporate  or 
company  names  and  seek  additional 
guidance  from  the  FTC.  We  do  not 
believe  that  the  term,  "organic,"  in  a 
brand  name  context  inherently  implies 
an  organic  production  or  handling  claim 
or  inherently  constitutes  a  false  or 
misleading  statement. 

The  determination  as  to  whether  the 
use  of  the  term,  "organic,"  in  a  brand 
name  conveys  a  message  about  the 
product's  attributes  must  be  made  by 
the  Secretary.  We  will  monitor  use  of 
the  term,  "organic,"  in  product  and 
company  names  at  this  time.  However, 
if  we  find  that  the  term  is  being  used  in 
a  false  or  misleading  way  to 
misrepresent  the  organic  nature  of  the 
product,  we  have  the  authority  under 
section  6519(b)  of  the  Act  to  take  action 
against  such  use.  Such  determinations 
and  actions  will  be  taken  on  a  case-by- 
case  basis. 

Labeling  of  Products  Shipped  in 
International  Markets.  Domestically 
produced  organic  products  intended  for 
export  may  be  labeled  to  meet  the 
requirements  of  the  country  of 
destination  or  any  labeling  requirements 
specified  by  a  particular  foreign  buyer. 
For  instance,  a  product  label  may 
require  a  statement  that  the  product  has 
been  certified  to,  or  meets,  certain 
European  Union  organic  standards. 
Such  factual  statements  regarding  the 
organic  nature  of  the  product  will  be 
permitted.  However,  those  packages 
must  be  exported  and  cannot  be  sold  in 
the  United  States  with  such  a  statement 
on  the  label  because  the  statement 
indicates  certification  to  standards  other 
than  are  required  under  this  program. 
As  a  safeguard  for  this  requirement,  we 
require  that  shipping  containers  and 
bills  of  lading  for  such  exported 
products  display  the  statement,  "for 
export  only,"  in  bold  letters.  Handlers 
also  will  be  expected  to  maintain 
records,  such  as  bills  of  lading  and  U.S. 
Customs  Service  documentation, 
showing  export  of  the  products.  Only 
products  which  have  been  certified  and 
labeled  consistent  with  the 
requirements  of  the  National  Organic 
Program  (NOP)  may  be  shipped  to 
international  markets  without  marking 
the  shipping  containers  "for  export 
only." 

Organic  product  produced  under  a 
foreign  country's  or  international 


association's  organic  standards  deemed 
equivalent  to  these  standards  and 
certified  by  a  certifying  agent  accredited 
by  the  Secretary  may  be  imported  into 
the  United  States  provided  that  the 
product  labels  are  consistent  with  the 
requirements  of  this  subpart.  Any 
labeling  on  the  product  package  or  in 
market  representation  cannot  imply  that 
the  product  is  also  certified  to  other 
organic  standards  or  requirements  that 
are  more  restrictive  than  this  national 
program.  These  provisions  are 
consistent  with  international  standards 
and  will  facilitate  international  trade  of 
organically  produced  products  and, 
thus,  benefit  the  global  organic  industry. 

Labeling  Nonretail  Containers. 
Section  205.306  provides  for  labeling 
nonretail  containers  used  to  ship  or 
store  raw  or  processed  organic 
agricultural  products  that  are  labeled 
"100  percent  organic,"  "organic,"  and 
"made  with  organic  (specified 
ingredients)."  These  labeling  provisions 
are  not  intended  for  shipping  or  storage 
containers  that  also  will  be  used  in 
displays  at  the  point  of  retail  sale.  They 
would  be  used  for  easy  identification  of 
the  product  to  help  prevent 
commingling  with  nonorganic  product 
or  handling  of  the  product  which  would 
destroy  the  organic  nature  of  the 
product  (fumigation,  etc.).  Retail 
containers  will  have  to  meet  labeling 
provisions  specified  in  §  205.307. 

Containers  used  only  for  shipping  and 
storage  of  any  product  labeled  as 
containing  50  percent  or  more  organic 
content  may,  at  the  handler's  discretion, 
display  the  following  information:  (1) 
The  name  and  contact  information  of 
the  certifying  agent  which  certified  the 
handler  of  the  finished  product:  (2)  the 
term,  "organic,"  modifying  the  product 
name;  (3)  any  special  handling 
instructions  that  must  be  followed  to 
maintain  the  organic  integrity  of  the 
product;  and  (4)  the  USDA  Seal  and  the 
appropriate  certifying  agent  seal.  This 
information  is  optional  if  handlers 
believe  display  of  the  information  helps 
ensure  special  handling  or  storage 
practices  which  are  consistent  with 
organic  practices. 

Containers  used  for  shipping  and 
storage  of  orgemic  product  must  display 
a  production  lot  number  if  such  a 
number  is  used  in  the  processing  and 
handling  of  the  organic  product  being 
shipped  or  stored.  The  lot  number  must 
be  included  for  inventory  control  and 
quality  assurance  purposes.  To  help 
assure  export  of  organic  product 
produced  and  labeled  to  foreign 
specifications,  the  shipping  containers 
and  shipping  documents  (bills  of  lading) 
must  be  marked  with  the  phrase,  "for 
export  only,"  in  bold  letters.  The 


handler  also  must  maintain  records 
showing  export  of  the  product  to  a 
foreign  country. 

Much  of  the  required  information  may 
overlap  information  that  the  handler 
normally  affixes  to  shipping  and  storage 
containers  or  information  that  is 
required  under  other  Federal  labeling 
regulations.  Provisions  in  this  proposal 
do  not  take  precedence  over  food  safety 
or  quality  control  provisions  which  may 
be  required  for  specified  products  or 
types  of  products  covered  by  such 
Federal  regulations.  There  are  no 
restrictions  on  size  or  display  of  the 
terra,  "organic  product,"  or  the 
certifying  agent  seal  unless  otherwise 
required  by  other  Federal  or  State 
statutes. 

Labeling  Products  at  the  Point  of 
Retail  Sale  Section  205.101(b)(2)  of 
subpart  B  on  Applicability  provides 
regulations  regarding  the  certification  of 
retail  food  establishments  under  this 
program.  Those  operations  are  subject  to 
labeling  and  market  information 
requirements  concerning  products 
offered  to  consumers  at  the  point  of 
retail  sale.  Such  labeling  and  market 
information  must  truthfully  represent 
the  organic  nature  and  handling  of  the 
product. 

Section  205.307  applies  to  organically 
produced  products  that  are  not 
prepackaged  prior  to  sale  and  are 
presented  in  a  manner  which  allows  the 
consumer  to  select  the  quantity  of  the 
product  purchased. 

To  be  labeled  as  "100  percent 
organic"  or  "organic"  at  the  point  of 
retail  sale,  the  processing  and  assembly 
of  such  products  must  be  carried  out  by 
a  certified  manufacturing  facility  for 
distribution  to  a  retail  food 
establishment.  For  instance,  a  tossed 
salad  may  be  labeled  as  "100  percent 
organic  tossed  salad"  or  "organic  tossed 
salad"  (consistent  with  the  percentage 
of  organic  ingredients  in  the  salad) 
provided  the  salad  and  ingredients  have 
been  produced  and  assembled  under 
organic  certification.  If  the 
multiingredient  product  is  identified  as 
"organic"  at  the  point  of  retail  sale,  any 
ingredient  statement  displayed  at  retail 
sale  must  identif\'  the  organic 
ingredients  as  "organic."  The  retail 
materials  may  also  display  the  USDA 
Seal  and  the  seal  or  logo  of  the 
certifying  agent.  If  shown,  the  certifying 
agent  seal  must  not  be  larger  than  the 
USDA  Seal. 

Using  the  same  example,  a  product 
made  with  95  percent  or  more  certified 
organic  salad  components  but  which  is 
assembled  at  an  uncertified  operation 
may  be  labeled  "tossed  salad  made  with 
organic  (specified  ingredients).  '  The 
retail  food  establishment  may  not 
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display  the  US  )A  Seed  or  the  seal  or 
seals  of  cerftify  ng  agents  involved  in 
ingredient  certi  ications  because  the 
final  assembly  i  )f  the  product  was  not 
certified  pursuf  nt  to  the  handling 
requirements  o  this  regulation. 

Our  position  jn  the  applicability  of 
these  regulatioi  s  to  different  business 
entities  is  more  completely  explained  in 
subpart  B,  App  icability,  of  this 
regulation. 

"Section  205  308  addresses  processed 
products  "mad(  i  with  organic  (specified 
ingredients)"  ttat  are  not  prepackaged 
prior  to  sale  ani  I  are  present^  in  a 
manner  which  i  illows  the  consumer  to 
select  the  quani  ity  of  the  product 
piu-chased.  These  products  will  include, 
but  will  not  be  imited  to, 
multiingredieni  products  containing 
between  50  and  95  percent  organic 
ingredients.  Retail  displays,  display 
containers,  and  market  information  for 
such  products  nay  display  the  phrase, 
"made  with  org  inic  (specified 
ingredients)"  pi  ovided  that  the  product 
has  been  assem  )led  by  a  manufacturing 
facility  certifiec  pursuant  to  this 
regulation.  Up  to  three  organic 
ingredients  ma]  be  identified  in  the 
statement.  If  sui  :h  statement  is  declared 
in  market  infon  lation  at  the  point  of 
retail  sale,  the  i  igredient  statement 
must  identify  tl  e  organic  ingredients  as 
"organic."  Reta  1  display  arid  market 
information  of  <  uch  bulk  products 
caimot  use  the  JSDA  Seal  but  may 
display  the  seal  or  logo  of  the  certifying 
agent  which  cei  tified  the  finished 
product,  provid  ed  that  assembly  of  the 
product  was  cai  ried  out  at  a  certified 
manufactiuing  acility.  The  certifying 
agent's  seal  or  1  )go  may  be  displayed  at 
the  option  of  th ;  retail  food 
establishment,   f  such  a  product  has  not 
been  assembled  at  a  certified 
manufacturing  acility,  the  retail  display 
and  market  infc  rmation  may  not 
identify  the  product  as  "made  with 
organic  (specifi  sd  ingredients)." 

Prepared  fooc  products  containing 
less  than  50  percent  organic  ingredients 
at  retail  sale  ma  y  not  be  identified  as 
organic  or  conti  ining  organic 
ingredients.  Thi  (  USD  A  Seal  and  any 
certif^'ing  agent  seal  or  logo  may  not  be 
displayed. 

Labeling  Proc  acts  Produced  on 
Exempt  or  Excl  tded  Operations.  This 
proposal  provic  es  limited  organic 
labeling  provisi  ans  for  organic  product 
produced  or  ha:  idled  on  exempt  and 
excluded  opera  ions.  Such  operations 
would  include  etail  food 
establishments,  certain  manufacturing 
facilities,  and  p'oduction  and  handling 
operations  with  annual  organic  sales  of 
less  the  $5,000.  They  are  discussed 


more  thoroughly  in  subpart  B, 
Applicability. 

Under  this  proposal,  any  such 
operation  that  is  exempt  or  excluded 
fi-om  certification,  or  which  chooses  not 
to  be  certified,  may  not  label  its 
products  in  a  way  which  indicates  that 
the  operation  has  been  certified  as 
organic.  Primarily,  this  means  that  the 
exempt  or  excluded  operation  may  not 
display  the  USDA  Seal  or  any  seal  or 
logo  of  a  certifying  agent.  Any  packaged 
organic  product  from  an  exempt  or 
excluded  operation  may  not  use  the 
labeling  terms  "100  percent  organic,"  or 
"organic,"  or  "made  with  organic 
(specified  ingredients),"  on  the 
principal  display  panel.  Those  labeling 
terms  are  reserved  for  products 
produced  by  certified  operations.  The 
organic  representation  of  exempt  or 
excluded  operation  products  may  only 
be  made  on  the  information  panel  where 
the  organic  percentage  can  be  displayed 
and  the  organic  ingredients  identified  as 
"organic." 

Retail  displays  and  market 
representation  of  such  products  may  not 
indicate  that  the  product  has  been 
certified  as  organic.  For  instance,  a 
whole,  raw,  organic  product  marketed 
directly  to  consumers  at  a  farmers 
market  or  roadside  stand  as  "organic 
apples"  or  "organic  tomatoes." 
However,  no  terms  may  be  used  which 
indicate  "certified"  organic  apples,  etc. 
No  organic  seal  or  logo  may  be 
displayed  with  the  product  at  the  point 
of  retail  sale. 

We  propose  these  restrictions  simply 
as  truth  in  labeling  provisions  because 
use  of  terms  or  phrases  reserved  for 
certified  operations  and  products  and 
display  a  certification  seal  will  indicate 
that  the  product  has  been  certified.  We 
believe  this  requirement  will  help 
differentiate  between  certified  and  not 
certified  products  and  help  maintain  the 
integrity  of  certified  products  while 
providing  limited  organic  labeling 
opportunities  for  exempt  and  excluded 
operations. 

Finally,  this  rule  proposes  that 
exempt  organic  producers  cannot  sell 
their  product  to  a  handler  for  use  as  an 
ingredient  or  for  processing  into  an 
ingredient  that  will  be  labeled  as 
"organic"  on  the  information  panel. 
However,  this  restriction  is  raised  for 
public  comment  in  subpart  B, 
Applicability,  of  this  part. 

Small  producers  or  handlers  who 
qualify'  for  exemption  but  who  choose  to 
be  certified  pursuant  to  these 
regulations  cem  label  their  product  as 
certified  organic  and  can  sell  that 
product  to  certified  handlers  for  further 
processing  as  an  organic  ingredient. 


USDA  Seal.  This  proposal  introduces 
a  new,  redesigned,  USDA  Seal,  that  can 
be  placed  on  consiuner  packages, 
displayed  at  retail  food  establishments, 
and  used  in  market  information  to  show 
that  products  have  been  produced  and 
handled  in  accordance  with  these 
regulations.  The  Seal  can  only  be  used 
to  identify  raw  and  processed  products 
that  are  labeled  as  "100  percent 
organic"  or  "organic."  It  cannot  be  used 
for  products  labeled  as  "made  with 
organic  (specified  ingredients)"  (50  to 
95  percent  organic  ingredients)  or  on 
multiingredient  products  with  less  than 
50  percent  organic  ingredients. 

The  USDA  Seal  presented  in  this 
proposal  will  consist  of  the  phrase, 
"USDA  Certified  Organic,"  on  a  shield 
or  badge  design.  When  used,  the  seal 
must  be  the  same  form  and  design  as 
shown  in  figiire  1  of  §  205.310  of  this 
proposal.  The  seal  must  be  printed 
legibly  and  conspicuously.  On 
consumer  packages,  retail  displays,  and 
labeling  and  market  information,  the 
Seal  may  be  printed  on  a  white,  light 
colored,  or  transparent  background  with 
contrasting  dark  colored  words  and 
shield  outline  or  on  a  dark  colored 
background  with  contrasting  words  and 
shield  outline  in  one  or  two  light  colors. 
The  Seal  also  may  be  printed  in  the 
colors  red,  white,  and  blue  as  follows: 
a  white  background,  with  dark  blue 
shield  outline,  and  red  words.  The 
choice  of  color  scheme  is  left  to  the 
discretion  of  the  producer,  handler,  or 
retail  food  establishment  based  on  other 
colors  on  the  product  package  and  other 
considerations. 

Labeling — Changes  Based  On  Comments 

This  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  Use  of  terms  other  than  "organic." 
The  first  proposal  stated  that 
informational  statements  which  imply 
"organic"  production  and  handling 
should  be  used  only  on  products  that 
are  produced  and  handled  in 
accordance  with  these  regulations.  The 
proposal  identified  several 
informational  statements  commonly 
referred  to  as  "eco-label"  or  "green" 
terms  and  phrases  such  as:  "produced 
without  synthetic  fertilizers,"  "pesticide 
free  farm,"  "no  drugs  or  growth 
hormones  used,"  "raised  without 
antibiotics,"  "ecologically  produced." 
"sustainably  harvested,"  etc.  We  asked 
for  comments  on  these  and  other  terms 
or  phrases  which  directly  or  indirectly 
imply  that  a  product  was  organically 
produced  and  handled. 

Commenters  favored  use  of  "eco- 
label"  and  "green"  terms  and  phrases 
on  any  product  labels.  The  general 
consensus  expressed  in  the  comments  is 
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that  producers  and  handlers  should  be 
able  to  make  claims  about  their  product 
provided  the  claims  are  truthhil. 

While  commenters  did  not  oppose  the 
use  of  eco-label  terms  or  phrases  on 
nonorganic  products,  they  made  it  clear 
that  the  term,  "organic,"  should  only  be 
used  on  products  produced  and  handled 
in  accordance  with  these  regulations. 
Several  commented  that  consumers 
respond  favorably  to  the  term, 
"organic,"  when  used  on  a  product 
label,  and,  therefore,  proper  use  of  the 
term  must  be  closely  protected. 

We  also  received  several  comments 
regarding  use  of  the  terms,  "biological" 
and  "ecological,"  on  product  labels.  A 
few  comments  indicated  that  the  terms 
should  be  allowed  on  nonorganic 
products  to  truthfully  describe  an 
alternative  agricultural  system  under 
which  the  product  was  produced  or 
processed.  However,  most  commenters 
opposed  use  of  the  terms  as  substitutes 
for  the  term  "organic"  on  product 
labels. 

We  agree  with  the  majority  of 
comments  received  on  this  subject,  and 
we,  therefore,  propose  to  regulate  the 
term,  "organic,"  and  no  other  terms.  We 
propose  that  the  term,  "organic,"  may 
only  be  used  on  labeling  and  market 
information  of  products  that  are 
produced  and  handled  in  accordance 
with  these  regulations.  We  understand 
that  the  terms,  "ecological"  cuid 
"biological,"  are  a  special  case  in  that 
they  are  used  synonymously  with  the 
term,  "organic,"  in  other  countries. 
However,  they  cannot  be  used 
interchangeably  with  the  term, 
"organic,"  in  this  coiuitry.  These  terms 
may  be  used  as  eco-labels  at  this  time. 
However,  we  will  proceed  to  restrict  use 
of  these  or  any  other  terms  if  we  find 
that  they  are  used  on  product  packages 
in  the  United  States  to  represent 
"organic"  when  the  products  are  not 
produced  to  the  requirements  of  this 
regulation. 

(2)  100  percent  organic  category.  Our 
first  proposal  did  not  provide  for  a  "100 
percent  organic"  category  because  that 
level  of  organic  composition  is  not 
specifically  provided  for  in  the  Act. 
While  the  Act  and  the  first  proposal 
provide  for  a  labeling  category  of  95 
percent  or  higher  organic  content, 
commenters  appealed  for  a  labeling 
category  for  product  that  is  100  percent 
organic.  Many  suggested  that  being  able 
to  use  the  term,  "100  percent,"  will  give 
handlers  added  incentive  to  use  only 
certified  ingredients  in  multiingredient 
products.  Some  commenters  suggested 
that  if  a  product  is  composed  only  of 
organic  ingredients,  with  no  additives  or 
other  substances,  it  should  be  allowed 


to  be  labeled  and  represented  in  market 
information  as  100  percent. 

We  agree  that  a  "100  percent  organic" 
labeling  category  may  increase  the 
effectiveness  of  marketing  efforts  and 
may  provide  incentives  for  handlers  to 
use  more  certified  organic  ingredients  in 
their  multiingredient  products. 
Therefore,  this  proposal  will  allow  the 
term,  "100  percent  organic,"  to  be  used 
on  labels  affixed  to  or  market 
information  representing  raw  or 
processed  organic  products  that  are 
composed  entirely  of  organically 
produced  agricultural  product. 

(3)  Identification  of  private  certifying 
agents.  Under  the  first  proposal, 
identification  of  private  certifying 
agents  was  not  permitted  on  the 
principal  display  panel  with  the  USDA 
Seal  and  the  State  organic  seal.  While  a 
few  commenters  suggested  that  only  the 
USDA  Seal  should  be  displayed  on  the 
principal  display  panel,  the  majority  of 
those  commenting  on  this  topic 
requested  that  private  certifying  agent 
seals  be  displayed  on  an  equal  basis 
with  a  seal  of  the  appropriate  State's 
organic  program.  Although  the  number 
of  State  certifying  agents  is  relatively 
small,  private  certifying  agents  believe 
that  State  organic  programs  emd  State 
certifying  agents  may  implement 
measures  in  States  that  work  against  the 
interests  of  private  certifying  agents. 
The  Department  believes  those  concerns 
to  be  unfounded.  Under  the  NOP,  the 
Secretary  will  approve  all  State  organic 
programs  and  accredit  all  State 
certifying  agents.  However,  any  of  those 
programs  or  agents  that  might 
discriminate  or  work  against  the 
interests  of  private  certifying  agents  in 
the  State  would  not  be  approved  by  the 
Secretary. 

Some  commenters  suggested  that 
many  private  certifying  agent  seals  are 
widely  recognized  and  respected  and 
their  seals  influence  consumer  choices 
in  product  purchases.  U  is  appropriate 
that  private  certifying  agents  be  afforded 
the  same  treatment  with  regard  to 
labeling  as  the  State  certifying  agent.  We 
agree  with  commenters'  requests  for 
equal  treatment  of  certifying  agents  and 
that  certifier  seals  may  have  marketing 
potential  in  some  areas.  Therefore,  we 
specify  in  this  proposal  that  a  private 
certifying  agent's  seal  or  logo  can  be 
displayed  to  the  same  extent  as  the  seal 
of  a  State  certif>'ing  agent.  This  change 
is  reflected  throughout  this  subpart. 

(4)  Use  of  a  certifxing  agent's  seal  or 
logo.  Many  commenters  believe  that  the 
certifying  agent's  seal,  logo,  or 
identifying  mark  shown  on  "100  percent 
organic"  cmd  "organic"  products  should 
be  the  seal  or  mark  of  the  certifying 
agent  that  certifies  the  handler  of 


finished  product.  Commenters  also 
stated  that  labels  should  not  be  used  to 
misrepresent  one  product  as  being  more 
organic  than  another  product,  which 
might  happen  if  multiple  seals  are 
displayed  on  one  product  package  and 
only  two  are  displayed  on  a  competing 
product  package.  While  we  understand 
the  commenters'  points,  we  believe  that 
display  of  certifying  agent  seals  on 
products  labeled  "100  percent  organic," 
"organic,"  and  "made  with  organic 
(specified  ingredients)"  should  remain 
optional  for  handlers.  If  two  or  more 
certifying  agents  are  involved  in 
certifying  raw  organic  agricultural 
product  and  organic  ingredients  used  in 
a  finished  product,  the  seals  or  marks  of 
those  certifying  agents  may  be 
displayed,  at  the  discretion  of  the 
handler.  There  should  be  only  two 
restrictions  to  using  multiple  certifying 
agent  seals:  (1)  The  seal  of  the  certifier 
of  the  handling  operation  producing  the 
finished  product  should  be  displayed; 
and  (2)  only  the  seals  of  those  certifying 
agents  actually  involved  with 
certification  of  the  product  or 
ingredients  may  be  displayed.  For 
instance,  a  private  certifying  agent  may 
certify  a  product  assembled  using 
organic  ingredients  produced  in  Texas 
and  certified  by  the  Texas  State 
certifying  agent.  The  product  package 
may,  at  the  handler's  option,  display  the 
Texas  State  agent's  seal  in  addition  to 
the  seal  of  the  private  certifying  agent 
which  certified  the  operation  creating 
other  organic  ingredients  and  creating 
the  finished  product.  Likewise,  display 
of  a  seal  of  a  foreign  country's  organic 
program  or  foreign  certifying  agent  will 
be  permitted  only  if  the  foreign  agent 
certified  the  finished  product  or  a 
product  ingredient. 

Some  commenters  say  that  display  of 
two  State  agent  seals  may  confuse 
consumers.  However,  we  do  not  believe 
it  is  Ukely  that  handlers  will  choose  to 
display  multiple  certifying  agent  seals  to 
misrepresent  a  product.  We  also  do  not 
believe  that  possible  consumer 
confusion  from  display  of  multiple  seals 
should  take  precedence  over  the 
handler's  right  to  provide  product 
information.  If  multiple  certifying  agent 
seals  or  marks  are  displayed  on  a 
product  package  or  in  market 
information,  the  handler  or  retail  food 
establishment  must  maintain 
appropriate  records  showing  proof  of  all 
organic  certifications. 

(5)  Display  of  certifying  agent  name 
and  business  address.  Commenters  also 
suggested  that  the  certifying  agent's 
name  and  business  address  be  displayed 
adjacent  to  identification  of  the  handler 
or  distributor  of  products  labeled 
"organic"  and  "made  with  organic 
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(specified  ingr  sdients)."  The 
commenters  st  ited  that  such 
information  sh  ould  be  aveiilable  for 
consumers  wh  d  may  have  questions 
about  the  orga  lie  nature  of  a  product  or 
product  ingrec  ients.  We  agree  that  the 
name  of  the  ce  rtifying  agent  should  be 
included  on  a  jroduct  package  but 
believe  that  di  play  of  the  business 
address  or  tele  jhone  number  should  be 
optional  to  the  handler  who  assembles 
the  finished  pi  oduct  and  affixes  the 
label  on  the  pa  ckage.  If  a  consumer 
wants  to  inqui  "e  about  the  organic 
nature  of  a  pui  chased  product,  the 
consumer  can  obtain  contact 
information  th  rough  the  certifying  agent 
database  listed  on  the  NOP  homepage. 
Finally,  to  clea  rly  identify  the 
information  pr  avided,  the  statement, 
"Certified  orga nic  by  *  *  *"  or 
"Ingredients  c(  rtified  as  organically 
produced  by  *   *   *,"  may  be  used  to 
distinguish  the  certifying  agent  from  the 
manufacturer  (  r  distributor  of  the 
product. 

The  statemei  it  and  agent 
identification  i  s  intended  for 
information  pi  rposes  only  and  is  not  to 
promote  the  oi  ;anic  nature  of  the 
product.  The  c  srtifying  agent 
identification  i  aay  be  placed  below  the 
manufacturer  ( r  distributor  information 
and  must  not  i  iterfere  with  display  of 
that  information. 

(6)  Size  ofct  rtifying  agent  seal.  There 
was  a  general  ( onsensus  among 
commenters  th  at  the  seals  of  State  and 
private  certification  agents  should  not 
be  larger  than  i  he  USDA  Seal.  To 
emphasize  the  market  value  of  such  a 
national  organ  c  seal  and  maintain  some 
consistency  of  treatment  with  regard  to 
the  different  oiganic  content  categories, 
we  propose  th<  t  State  and  private 
certifying  agen  I  seals  can  be  the  same 
size  as  but  must  not  exceed  the  size  of 
the  USDA  Seal  on  any  package  label  or 
in  market  infoi  mation.  The  size  of  the 
USDA  Seal  on  a  package  is  left  to  the 
discretion  of  ti  e  handler. 

(7)  Displayii  g  the  percentage  of 
organic  ingred  ents.  The  first  proposal 
permitted  use  <  )f  the  word,  "organic,"  in 
the  ingredient  statements  to  modify 
those  ingredients  that  were  produced 
and  handled  p  irsuant  to  these 
regulations,  but  did  not  require  the 
percentage  of  c  rganic  ingredients  to  be 
displayed  on  ti  »e  label.  Most  all 
commenters  responding  to  this  labeling 
issue  stated  that  identification  of 
organic  ingredients  as  "organic"  will 
encourage  han  ilers  to  increase  the 
organic  compo  sition  of  multiingredient 
products.  How  aver,  some  commenters 
did  not  favor  atiy  use  of  the  word, 
"organic."  on  lackages  of 
multiingredier  t  products  containing 


less  than  50  percent  organic  ingredients. 
Some  commenters  also  suggested  that 
including  the  total  percentage  of  organic 
content  adjacent  to  the  ingredient 
statement  (in  which  the  organic 
ingredients  are  identified)  would  give 
relevance  to  the  ingredient  statement. 
We  concur  with  commenters' 
recommendations  about  the  display  of 
the  total  percentage  of  organic  content 
and  propose  that  the  percentage  of 
organic  ingredients  be  placed  on  the 
information  panel.  The  percentage 
statement  and  the  ingredient  statement 
should  be  shown  in  a  way  that  indicates 
the  relationship  of  the  information.  If  a 
product  is  labeled  "100  percent 
organic,"  all  ingredients  (except  water 
and  salt),  by  definition,  would  have  to 
be  certified  organic  ingredients,  and 
each  ingredient  may  be  but  would  not 
have  to  be  identified  as  "organic." 
Identification  of  organic  ingredients 
would  be  required  for  products  labeled 
"organic"  and  "made  with  organic 
(specified  ingredients),"  and  for 
products  containing  less  than  50  percent 
organic  ingredients.  We  did  not  change 
the  identification  of  organic  ingredients 
for  products  containing  less  than  50 
percent  organic  ingredients  because  we 
believe  the  uses  of  the  term  on  the 
information  panel  and  ingredient 
statement  of  such  product  packages  do 
not  imply  that  the  product  is  organic. 

(8)  Labeling  of  products  containing 
50-95  percent  organic  ingredients.  The 
first  proposal  specified  that  products 
with  50-95  percent  organic  content 
could  use  "made  with  certain  organic 
ingredients"  on  the  label.  Many 
commenters  suggested  that  the  word, 
"certain,"  may  appear  confusing  to 
consumers  and  that  a  stronger  statement 
is  needed  to  identify  the  organic  natiore 
of  the  product.  One  commenter  sought 
clarification  of  whether  the  term, 
"certain,"  is  a  substitute  for  the  name  of 
the  ingredient  in  a  single-ingredient 
product.  Many  requested  that  the 
statement  be  changed  to  allow  specific 
identification  of  the  organic  ingredients 
on  the  principal  display  panel.  Because 
that  is  the  panel  first  and  most  often 
observed  by  consumers,  the  commenters 
indicated  that  the  information  presented 
on  the  principal  display  panel  should  be 
clear  and  accurate  to  assist  consumers 
in  making  their  purchasing  decisions. 

After  review  of  the  comments,  we 
believe  that,  if  the  statement  is  going  to 
be  displayed  on  the  principal  display 
panel,  it  should  state  the  specified 
organic  ingredient  in  the  product;  e.g., 
"made  with  organic  (specified 
ingredients)."  Replacing  the  word, 
"certain,"  with  the  actual  organic 
commodity  name  or  organic  ingredient 
will  add  the  specificity  sought  by 


commenters  and  assist  consumers  in 
making  more  informed  choices.  Under 
this  proposal,  the  statement,  "made 
with  organic  (specified  ingredients)," 
must  be  used  on  the  principal  display 
panel  and  on  other  package  panels  of  a 
product  containing  between  50  and  95 
percent  organic  ingredients. 

Several  commenters  suggested  that 
the  size  of  the  letters  in  the  phrase  be 
limited  to  a  fraction  of  the  size  of  the 
product  name  as  it  appears  on  the 
principal  display  panel.  They  stated  that 
limiting  the  size  of  the  letters  will  keep 
the  statement  from  making  the  product 
appear  more  organic  than  products  with 
95  percent  organic  ingredients.  For 
instance,  if  a  product  contains  55 
percent  organic  ingredients  and  the 
statement,  "made  with  organic 
(specified  ingredients),"  is  displayed  on 
the  principal  display  panel  in  large, 
bold  letters,  the  product  may  appear 
more  organic  than  a  97-percent  product 
simply  labeled  "organic."  Commenters 
recommended  letter  sizes  from  one-half 
to  three-fourths  the  size  of  the  product 
name  as  it  appears  on  the  principal 
display  panel. 

We  also  believe  that  the  labeling  for 
these  products  should  not  use  typeface 
or  letter  sizes  which  would  mislead 
consumers.  FDA  labeling  requirements 
in  21  CFR  101.3(d)  specify  that  required 
statement  of  identity  of  the  product 
shall  be  in  a  size  most  reasonably 
related  to  the  largest  printed  matter  on 
a  panel.  FDA  enforces  "reasonably 
related"  as  being  one  half  the  size  of  the 
largest  printed  matter,  which  is  usually 
the  product  name.  Therefore,  to  be 
consistent  with  FDA  labeling 
requirements,  we  have  established  the 
print  size  of  the  statement,  "made  with 
organic  (specified  ingredients),"  to  be 
not  more  than  50  percent,  or  one  half, 
of  the  largest  print  size  appearing  on  the 
principal  display  panel.  This  print  size 
is  consistent  with  the  recommendation 
of  many  commenters  but  is  smaller  than 
the  75  percent  recommended  by  the 
NOSB.  We  propose  that  the  statement, 
"made  with  organic  (specified 
ingredients),"  appear  in  only  one  print 
style  and  color,  without  highlighting. 

We  believe  that  these  additional 
restrictions  on  display  of  the  statement 
will  enable  the  message  to  be  delivered 
and  yet  provide  some  structure  and 
consistency  to  display  of  the  statement. 
It  is  oiu-  intention  that  the  statement  not 
be  used  to  disproportionately  dominate 
the  principal  display  panel  or  other 
panels  and  not  be  used  to  misrepresent 
the  organic  nature  of  the  product. 

(9)  Limiting  the  number  of  organic 
ingredients  listed.  Some  commenters 
suggested  limiting  the  number  of 
organic  ingredients  that  could  be 
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included  in  the  statement  "made  with 
organic  ingredients."  This  topic  was  the 
subject  of  much  NOSB  deliberation  and 
public  discussion.  Commenters 
reasoned  that  if  the  list  of  organic 
ingredients  became  too  long,  the 
product  could  appear  to  be  more  organic 
than  "95  percent"  products.  For 
instance,  a  product  could  have  10 
organic  ingredients,  but  those  10 
ingredients  may  comprise  only  51 
percent  of  the  product.  The  consensus 
of  comments  suggested  that  the 
statement  should  be  limited  to  three 
organic  ingredients,  which  is  the 
industry  standard.  We  believe  their 
recommendation  has  merit  and, 
therefore,  propose  that  up  to  three 
organic  ingredients  can  be  shown  in  the 
statement.  We  encourage  additional 
comments  on  the  maximum  number  of 
ingredients  that  should  be  allowed  to 
appear  in  the  statement  on  the  principal 
display  panel.  Commenters  should 
provide  reasons  for  the  number  they 
reconunend. 

(10)  Qualifications  for  display  of  the 
USD  A  Seal.  In  the  first  proposal,  we 
permitted  the  display  of  the  USDA  seal 
on  products  with  50  percent  or  more 
organic  ingredients.  Commenters 
objected.  They  overwhelmingly 
endorsed  a  high  organic  content 
standard  for  a  product  to  be  labeled  as 
"organic."  They  believe  products 
containing  less  than  95  percent  organic 
ingredients  do  not  have  sufficient 
organic  content  to  justify  an  "organic" 
label  on  the  principal  display  panel,  and 
should  not  be  so  labeled  under  the  NOP 
regulations.  Commenters  also  stated  that 
display  of  the  USDA  Seal  will  be  very 
desirable.  Many  stated  that  a  prohibition 
on  display  of  the  USDA  Seal  on  50-to- 
95-percent  products  would  encourage 
handlers  who  assemble  multiingredient 
products  to  use  more  organically 
produced  ingredients  and  fewer 
nonorganic  ingredients.  They  suggested 
that  the  USDA  Seal  and  the  certifying 
agent's  seal  or  logo  not  be  displayed  on 
any  package  panel  of  products  "made 
with  organic  (specified  ingredients)"  or 
on  products  with  less  than  50  percent 
organic  ingredients. 

We  agree  that  some  distinction  should 
be  made  between  95  percent-plus 
organic  products  and  the  50-95  percent 
organic  products.  Handlers  of  95 
percent-plus  organic  products  may 
display  both  the  USDA  Seal  and  the 
certifying  agent  seal  or  logo  on  the 
principal  display  panel  of  the  product. 
The  commenters  propose  that  handlers 
of  50-95  percent  organic  products  not 
be  allowed  to  display  either  seal  on  the 
principal  display  panel.  However,  we 
believe  that,  because  handlers  of  50-95 
percent  organic  product  are  required  to 


be  certified  under  this  program,  it  is 
appropriate  that  they  should  be  allowed 
to  display  some  evidence  of  that 
certification.  We  propose,  therefore,  that 
handlers  of  50-95  percent  organic 
product  may  display  the  seal  or  logo  of 
the  certifying  agent  which  certified  the 
finished  product.  Display  of  the  USDA 
Seal  will  still  be  restricted  to  only  100 
percent  organic  products  and  to  95 
percent-plus  products.  We  believe  this 
provision  wrill  provide  more  equitable 
treatment  for  handlers  of  50-95  percent 
products  who  are  required  under  this 
regulation  to  obtain  and  maintain 
organic  certification  in  order  to  label 
their  organic  product.  It  will  also 
maintain  a  distinction  between  the  two 
product  levels  by  continuing  the 
restriction  on  display  of  the  USDA  Seal. 
We  believe  that,  while  display  of  the 
USDA  Seal  is  less  likely  to  be  an 
incentive  for  handlers  of  products  at  the 
lower  end  of  the  50  to  95  percent  range 
of  organic  content,  handlers  of  products 
at  the  higher  end  of  the  50  to  95  percent 
organic  content  range  may  be 
encouraged  to  increase  the  organic 
content  in  order  to  display  the  USDA 
Seal. 

An  organic  product  produced  or 
handled  by  an  exempt  or  excluded 
operation,  including  those  with  less 
than  $5,000  annual  organic  sales,  may 
not  display  the  USDA  Seal  or  the  seal 
of  a  certified  agent  because  the 
operation  has  not  been  certified.  Even  if 
the  organic  content  of  the  product  is  95 
percent  or  higher,  the  product  still 
cannot  be  labeled  as  "certified"  organic 
or  marketed  using  an  organic  seal  or 
logo. 

(11)  Design  of  the  USDA  Seal.  The 
final  change  prompted  by  comments  is 
redesign  of  the  USDA  Seal.  The  Seal  in 
the  first  proposal  was  a  triangular  shape 
behind  a  circle  of  recycling  arrows 
around  a  globe  figure  with  the  word, 
"organic,"  printed  diagonally  across  the 
globe.  That  proposed  seal  was  opposed 
by  hundreds  of  commenters.  Comments 
included:  The  triangle  resembles  a 
radioactive  warning  symbol  or  fallout 
shelter  sign;  the  diagonal  line  across  the 
circle  appears  to  be  the  universal  "no" 
sign  (such  as  "no  walking,"  "no 
smoking");  the  globe  design  doesn't 
show  up;  the  globe  design  implies  an 
international  program;  the  design  is  too 
busy;  simplify  the  design;  use  the 
words,  "certified  organic";  use  a  text 
logo;  the  seal  will  be  too  costly  to 
produce;  and  the  triangle  points  will 
puncture  or  tear  plastic  when  printed. 

Given  the  overwhelming  negative 
response  to  the  first  seal,  we  propose  a 
simphfied  design  composed  of  the 
words,  "USDA  CERTIFIED  ORGANIC.  " 
inside  a  shield  or  badge  design.  This 


design  is  consistent  with  comments 
requesting  simplicity  and  use  of  the 
words,  "certified  organic."  At  the 
request  of  commenters,  this  proposal 
provides  for  labeling  on  transparent 
material.  We  believe  the  proposed  basic 
dark  on  light  or  light  on  dark 
requirement  is  broad  enough  to  allow 
handlers  the  flexibility  needed  to  match 
color  schemes  compatible  with  their 
product  packages.  "The  alternative  red, 
white,  and  blue  color  scheme  offers 
handlers  what  consumers  may  identify 
as  a  more  official  or  patriotic  display  of 
the  Seal.  We  believe  it  is  important  that 
the  Seal  be  displayed  in  a  consistent 
manner,  within  general  light/dark 
guidelines  so  that  the  Seal  becomes 
easily  recognizable  to  consumers. 

Labeling — Changes  Requested  But  Not 
Made 

Comments  reflecting  different 
opinions  on  the  same  topic  are  covered 
above  {e.g.,  the  number  of  organic 
ingredients  listed  on  the  principal 
display  panel,  the  size  of  "organic" 
letters  on  the  principal  display  panel,  a 
recommended  redesign  of  the  USDA 
Seal,  etc.).  Obviously,  not  all  such 
conflicting  recommendations  can  be 
accepted.  Two  comments  were  received 
which  are  not  accepted  but  which  we 
believe  warrant  further  consideration  by 
the  public  and  the  organic  community. 
We  request  additional  comments 
regarding  the  following  two 
recommendations.  Commenters  should 
specify  their  recommendation  regarding 
each  topic  and  provide  reasons  for  their 
recommendation. 

(1)  Changing  the  "organic"  threshold 
for  multiingredient  products.  At  least 
one  comro  enter  suggested  that  the  50-95 
percent  labeling  category  sets  too  low  a 
threshold  for  organic  labeling  of 
multiingredient  products.  The 
commenter  suggested  that,  for  increased 
international  acceptance  of  USDA 
standards,  the  lowest  acceptable 
percentage  for  receiving  an  organic  label 
should  be  70  percent  organic 
ingredients,  based  on  the  European 
Union  (EU)  standard  which  now 
requires  a  minimum  of  70  percent 
organic  ingredients  for  the  product  to  be 
labeled  as  "organic"  (or,  "biological"  or 
"ecological"). 

The  EU  standard  allows  products 
with  a  70  percent  organic  content  to  be 
labeled  as  "organic,"  where  our 
proposal  will  require  at  least  95  percent 
organic  content  before  a  product  could 
be  labled  as  "organic."  This  95  percent 
standard  is  in  the  Act.  Where  the  two 
standards  differ  is  that  the  EU  standard 
doe  not  have  a  "made  with  organic 
(specified  ingredients)"  categor\' 
proposed  in  this  rule. 
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should  there  be  a  minimum  percentage 
for  any  individual  organic  ingredient 
that  could  be  listed  on  the  principal 
display  panel  as  one  of  three  organic 
ingredients  in  the  product?  Would  such 
a  labeling  restriction  prevent 
identification  of  an  important  organic 
ingredient  from  being  displayed  on  the 
principal  display  panel? 

Commenters  on  questions  (1)  and  (2) 
should  state  whether  they  think  the 
recommendations  would  further  the 
marketing  of  organic  products  and,  if  so, 
clearly  state  the  recommended 
percentage  for  each  question  and  the 
reasons  for  their  opinions  regarding 
each  issue. 

(3)  Labeling  requirements  for  small 
operations.  A  majority  of  those  who 
commented  on  the  exemption  for  small 
operations  (less  than  $5,000  organic 
sales)  in  the  first  proposal  stated  that 
such  operations  are  not  exempt  from 
labeling  requirements  under  the  Act.  In 
this  proposal,  we  provide  limited 
labeling  provisions  which  prohibit 
exempt  and  excluded  operations, 
including  those  with  less  than  $5,000  in 
annual  organic  sales,  from  labeling  their 
products  in  a  way  that  indicates  the 
operations  or  the  products  have  been 
certified  as  organic.  These  provisions 
will  not  allow  such  operations  to  use 
labeling  terms  and  organic  seals  and 
logos  specified  for  certified  operations. 
We  believe  those  terms,  logos  and  seals 
should  be  reserved  for  operations  and 
products  that  are  certified  under  these 
regulations. 

Labeling — Additional  Provisions 

Upon  further  review  of  the  label  and 
market  information  provisions  in  the 
first  proposal,  we  propose  the  following 
additions  and  changes. 

(1)  Display  of  a  State  organic  seal. 
Under  the  first  proposal,  each  State 
organic  certification  program  would 
have  been  allowed  to  display  a  seal  or 
logo  of  its  State  organic  program.  The 
first  preamble  stated  that  it  was 
appropriate  for  a  State  to  have  a  seal 
representing  its  organic  program,  thus 
allowing  product  produced  under  that 
program  to  bear  the  State's  seal. 

Currently,  13  State  departments  of 
agriculture  (or  other  State  agency)  and 
approximately  40  private  agents  certify 
to  a  variety  of  private  and  State  organic 
requirements.  After  establishing  a  policy 
which  more  clearly  defines  the  criteria 
for  approval  of  a  State  organic  program, 
we  believe  that,  in  the  interest  of 
consistent  and  uniform  national 
standards,  product  packages  should  not 
display  the  seal  of  a  State  organic 
program  if  the  seal  is  different  from  the 
seal  or  mark  used  by  the  State's  organic 
certifying  agent. 


This  determination  is  based  on  a 
proposed  change  in  State  programs.  A 
State  organic  program  will  be  approved 
by  the  Secretary  for  specific,  need-based 
reasons  particular  to  that  State  (see  State 
Programs  under  subpart  G).  To  establish 
and  maintain  uniform  national 
standards.  States  will  not  be  authorized 
to  implement  more  restrictive  organic 
standards  simply  to  promote  State 
products  that  are  "more  organic"  than 
products  produced  and  handled  in  other 
States  or  under  NOP  requirements. 
Rather,  the  Secretary  will  approve  only 
those  State  programs  that  need  more 
restrictive  requirements  to  protect  or 
preserve  unique  environmental 
conditions  or  to  accommodate  product 
and  handling  practices  unique  to  a  State 
or  portion  of  a  State.  In  the  absence  of 
such  environmental  conditions  or 
production  practice  needs,  a  State's 
organic  program  must  have  the  same 
requirements  as  this  NOP.  If  this  is  the 
case  and  if  a  relatively  few  State 
programs  are  approved  to  have  more 
restrictive  requirements,  then  no  real 
purpose  is  served  by  permitting  State 
organic  programs  to  display  a  separate 
and  distinct  seal  on  a  product  label. 
Such  a  seal  would  not  represent  a  "more 
organic"  product. 

In  the  place  of  a  State  organic  program 
seal,  this  proposal  provides  for  the  seal 
or  logo  of  a  State  certifying  agent  to  be 
displayed  on  packages,  if  that  certifying 
agent  certifies  the  organic  operation 
producing  the  product.  Selection  of  a 
State  or  private  certifying  agent  is  the 
choice  of  the  organic  producer  or 
handler  being  certified.  A  State's 
department  of  agriculture  (or  other 
equivalent  State  agency)  may  establish 
one  or  more  State  certifying  agent 
offices  as  part  of  its  governmental 
operations,  or  the  State  may  license  a 
private  certifying  agent  to  certify  organic 
operations  on  behalf  of  the  State.  In 
either  case,  the  certifying  agent  would 
certify  these  national  requirements  and 
not  the  particular  requirements  of  a 
State  organic  program  unless  those 
requirements  were  approved  by  the 
Secretary.  Therefore,  the  only  organic 
seal  or  mark  representing  a  State  will  be 
the  seal  or  mark  of  a  State's  certifying 
agent  or  licensed  certifying  agent.  Any 
certifying  agent  licensed  by  the  State 
must  be  accredited  by  the  Secretary 
pursuant  to  subpart  F  of  this  proposal. 

(2)  Labeling  for  international  markets. 
We  have  added  two  paragraphs  under 
section  205.300  to  provide  for  labeling 
of  products  intended  for  international 
markets.  Domestically  produced  organic 
products  intended  for  export  may  be 
labeled  to  meet  the  requirements  of  the 
country  of  destination  or  any  labeling 
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requirements  specified  by  a  particular 
foreign  buyer. 

If  labeled  to  meet  foreign  labeling 
requirements,  such  packaged  products 
cannot  be  sold  in  the  United  States. 
Pursuant  to  §205.306,  shipping 
containers  and  bills  of  lading  for  these 
products  would  have  to  be  marked  "for 
export  only"  to  assure  that  the  product 
was  not  distributed  domestically.  We 
are  providing  this  exception  to  labeling 
requirements  for  the  convenience  of 
exporters  only.  If  the  foreign  country  or 
buyer  does  not  require  different  product 
labeling,  domestic  product  which  has 
been  produced,  certified,  and  labeled 
pursuant  to  these  regulations  may  be 
shipped  without  the  statement,  "for 
export  only,"  on  the  containers  and  bills 
of  lading. 

Organic  product  produced  in  another 
country  for  export  to  the  United  States 
may  be  certified  to  the  requirements  of 
this  regulation  or  to  an  approved  foreign 
organic  certification  program  that  has 
been  recognized  as  equivalent  to  the 
requirements  of  the  NOP.  Such  products 
must  be  labeled  pursuant  to  the 
requirements  of  this  subpart. 

(3)  Product  composition.  Under  new 
§  205.301,  Product  Composition,  we 
have  clarified  the  composition  of 
organic  and  nonorganic  ihgredients  in 
products  covered  in  the  four  labeling 
categories.  All  ingredients  labeled  as 
"organic"  in  the  ingredient  statement  of 
the  product  package  must  be  produced 
and  handled  pursuant  to  these 
requirements.  No  substances  prohibited 
on  the  National  List  in  subpart  G  and  no 
production  or  handling  practices 
prohibited  in  §  205.301(e)  may  be  used 
in  the  production  or  handling  of  any 
ingredient  labeled  as  "organic." 
Regulations  covering  the  production 
and  handling  of  nonorganic  ingredients 
varies  with  the  labeling  category.  The 
higher  the  percentage  of  a  product's 
organic  composition,  the  more 
restrictive  the  production  and  handling 
requirements  of  the  nonorganic 
ingredients  in  the  product.  These 
requirements  are  found  under  §  205.301 
and  explained  above  under  Proposal 
Description. 

(4)  Prohibited  practices.  Section 
205.301(e)  lists  seven  production  and 
handling  practices  that  are  prohibited 
from  being  used  to  produce  whole 
products  or  product  ingredients  that 
would  be  labeled  as  "organic"  under  the 
NOP.  Some  of  these  prohibited  practices 
appear  for  the  first  time  in  this  proposal, 
and  others  were  specified  in  the  first 
proposal  and  were  supported  by  all 
those  who  addressed  them  in  their 
comments. 

The  first  proposal  prohibited  organic 
labeling  of  a  product  or  ingredient 


produced  using  water  that  does  not 
meet  requirements  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300(f)  et  seq.].  We 
have  not  included  that  provision  in  this 
proposal  because  potable  water  is 
required  in  other  FDA  and  FSIS 
processing  regulations  and  does  not 
need  to  be  repeated  as  a  requirement  in 
this  regulation. 

The  first  three  practices  (use  of 
excluded  methods,  sewage  sludge,  and 
irradiation)  are  discussed  elsewhere  in 
this  proposal  and  are  added  as 
prohibited  practices  in  this  labeling 
section  for  consistency  purposes. 

Only  processing  aids  smd  substances 
on  the  National  List  in  subpart  G  of  this 
regulation  may  be  used  in  the 
production  and  handling  of  95  percent- 
plus  organic  products  and  50-95 
percent  organic  products  and  in  any 
ingredient  labeled  as  organic  on  a 
product  package. 

The  first  proposal  prohibited  use  of 
sulfites,  nitrates,  and  nitrites  in 
production  or  processing  of  organic 
products  or  ingredients.  We  have 
amended  the  wording  of  this  provision 
to  clarify  that  a  handler  cannot  add  any 
sulfites,  nitrates,  and  nitrites  to  a 
product  and  still  label  the  finished 
product  or  ingredient  as  "organic."  We 
make  this  clarification  because  these 
substances  are  found  naturally  in  many 
substances  and  may  appear  naturally  in 
potable  water  used  in  processing. 

The  last  two  processing  practices  that 
would  prohibit  an  "organic"  label 
appeared  in  separate  sections  of  the  first 
proposal  and  are  included  in  this 
proposal  in  §  205.301(e)(6)  and  (e)(7). 
The  first  is  that  products  and  organic 
ingredients  assembled  using  organic  or 
nonorganic  forms  of  the  same  ingredient 
or  component  ingredients — depending 
on  availability  of  the  organic 
ingredients — cannot  be  labeled  as 
"organic  when  available"  or  a  similar 
phrase.  Similarly,  products  and  organic 
ingredients  assembled  using  both 
organic  and  nonorganic  forms  of  the 
same  ingredient  or  component 
ingredients  cannot  be  labeled  as  organic 
if  that  ingredient  is  identified  as  organic 
on  the  ingredient  statement  and 
included  in  the  percentage  of  organic 
content  on  the  information  panel. 

(5)  Calculating  organic  content. 
Because  labeling  requirements  are  based 
on  the  amount  of  organic  ingredients  in 
a  product,  we  have  added  new  section 
205.302,  which  addresses  the 
calculation  of  organic  percentages. 
Provisions  in  this  new  section  were  not 
included  in  the  first  proposal.  While 
this  should  be  a  simple  mathematical 
procedure,  the  section  proposes  certain 
guidelines  for  calculating  and  labeling 
organic  percentages. 


Only  one  percentage  figure  for  total 
organic  ingredients  will  be  shown  on  a 
package.  The  percentage  of  individual 
organic  ingredients  will  not  be 
displayed. 

An  organic  product  may  be 
constituted  completely  of  organic  liquid 
products.  Therefore,  this  proposal  adds 
the  phrase,  "or  fluid  volume,"  in  several 
places  in  the  proposal  when  referring  to 
liquid  products  and  ingredients.  For 
ingredients  in  liquid  form  that  are 
reconstituted  with  water  from  a 
concentrate,  the  calculation  would  be 
based  on  a  single-strength  solution  of 
the  liquid  concentrate.  For  products  that 
may  contain  both  dry  and  liquid  organic 
ingredients,  the  percentage  calculation 
would  be  based  on  the  combined  weight 
of  the  organic  ingredients,  including  the 
weight  of  the  liquid  ingredients,  minus 
water  and  salt. 

(6)  Labeling  of  nonretail  containers. 
We  have  added  new  §  205.306,  covering 
labeling  of  nonretail  containers — those 
used  only  for  shipping  and  storage  of 
agricultural  products  labeled  as  organic 
or  containing  organic  ingredients.  While 
the  same  containers  are  commonly  used 
for  both  shipping  and  storage,  the  first 
proposal  did  not  reference  storage 
containers  or  specify  labeling 
requirements  for  those  containers.  These 
provisions  are  proposed  only  for 
products  labeled  as  "100  percent 
organic,"  "organic,"  and  "made  with 
organic  (specified  ingredients)."  Some 
may  believe  that  use  of  the  USDA  Seal 
on  a  shipping  container  of  products 
"made  with  organic  (specified 
ingredients)"  may  be  inconsistent  with 
other  labeling  provisions  prohibiting 
display  of  the  Seal  on  consumer 
packages  of  those  products.  However,  in 
the  case  of  shipping  and  storage 
containers,  the  display  of  seals  is  not 
intended  for  marketing  purposes  but 
would  be  used  for  easy  identification  of 
the  product  to  help  prevent 
commingling  with  nonorganic  product 
or  handling  of  the  product  which  would 
destroy  the  organic  nature  of  the 
product  (fumigation,  etc.).  These 
provisions  will  not  apply  to  shipping 
and  storage  containers  of  products 
containing  less  than  50  percent  organic 
ingredients. 

(7)  Retail  Food  Establishments.  The 
extent  of  the  regulatory  authority  of  this 
regulation  has  been  the  subject  of 
intense  discussions  in  conunents 
received,  NOSB  deliberations,  and  AMS 
discussions.  Commenters  claimed  that  it 
makes  no  sense  to  regulate  emd  certify 
the  production  and  handling  of  organic 
product  but  not  require  certification  and 
regulate  retail  food  establishments 
where  some  fresh  foods  containing 
organic  ingredients  are  processed  and 
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any  way  as  "organic"  or  containing 
organic  ingredients.  In  addition,  the 
USDA  Seal  and  seal,  logo,  or  other 
identifying  mark  of  the  certifying  agent 
is  prohibited  from  being  used  in  retail 
displays  and  market  information. 

(8)  Change  in  calculating  the  $5,000 
exemption.  We  are  proposing  a  change 
in  calculating  the  $5,000  exemption  for 
producers  and  handlers.  The  $5,000 
annual  exemption  will  be  calculated  on 
sales  of  organically  produced  product 
and  not  on  all  agricultural  products 
marketed  by  the  exempt  producer  or 
handler,  as  provided  in  the  first 
proposal.  This  exemption  means  that 
qualifying  exempt  organic  producers 
and  handlers  may  annually  sell  up  to 
$5,000  of  organically  produced  products 
and  not  be  certified  as  an  organic 
operation  under  this  regulation.  The 
exemption  could  apply  to  a  large, 
conventional  agricultural  operation  that 
also  has  a  small  amount  of  acreage 
designated  for  organic  production — the 
products  of  which,  for  example,  is  sold 
at  a  roadside  stand.  Any  sale  of  other, 
nonorganic  products  will  not  count 
against  the  $5,000  sales  total.  The 
labeling  and  market  information 
requirements  for  organic  products 
produced  by  such  exempt  operations  are 
specified  in  §  205.309  of  this  regulation. 

Subpart  E — Certification 

This  subpart  sets  forth  the 
requirements  for  a  national  program  to 
certify  production  and  handling 
operations  as  certified  organic 
production  or  handling  operations.  The 
certification  process  proposed  in  this 
subpart  will  be  carried  out  by  accredited 
certifying  agents. 

Proposal  Description 

General  Requirements.  Production 
and  handling  operations  seeking  to 
receive  or  maintain  organic  certification 
must  comply  with  the  Act  and 
applicable  organic  production  and 
handling  regulations.  Such  operations 
must  establish,  implement,  and 
annually  update  an  organic  production 
or  handling  system  plan  that  is 
submitted  to  an  accredited  certifying 
agent.  They  must  permit  on-site 
inspections  by  the  certifying  agent  with 
complete  access  to  the  production  or 
handling  operation,  including 
noncertified  areas  and  structures. 

As  discussed  in  Subpart  B,  certified 
operations  must  maintain  records 
concerning  the  production  and  handling 
of  agricultural  products  that  are  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)" 
sufficient  to  demonstrate  compliance 
with  the  Act  and  regulations.  Records 


applicable  to  the  organic  operation  must 
be  maintained  for  not  less  than  5  years 
beyond  their  creation.  Authorized 
representatives  of  the  Secretary,  the 
applicable  State  program's  governing 
State  official,  and  the  certifying  agent 
must  be  allowed  access  to  the 
operations  records  during  normal 
business  hours.  Access  to  the 
operation's  records  will  be  for  the 
purpose  of  reviewing  and  copying  the 
records  to  determine  compliance  with 
the  Act  and  regulations. 

Certified  operations  are  required  to 
immediately  notify  the  certifying  agent 
concerning  any  application,  including 
drift,  of  a  prohibited  substance  to  any 
field,  production  unit,  site,  facility, 
livestock,  or  product  that  is  part  of  the 
organic  operation.  They  must  also 
immediately  notify  the  certifying  agent 
concerning  any  change  in  a  certified 
operation  or  any  portion  of  a  certified 
operation  that  may  affect  its  compliance 
with  the  Act  and  regulations. 

Certification  Process.  To  obtain 
certification,  a  producer  or  handler  must 
submit  a  request  for  certification  to  an 
accredited  certifying  agent.  The  request 
must  contain  descriptive  information 
about  the  applicant's  business,  an 
organic  production  and  handling  system 
plan,  information  concerning  any 
previous  business  applications  for 
certification,  and  any  other  information 
necessary  to  determine  compliance  with 
the  Act. 

Applicants  for  certification  and 
certified  operations  must  submit  the 
applicable  fees  charged  by  the  certifying 
agent.  An  applicant  may  withdraw  its 
application  at  anytime.  An  applicant 
who  withdraws  its  application  will  be 
liable  for  the  costs  of  services  provided 
up  to  the  time  of  withdrawal  of  the 
application. 

"The  certifying  agent  will  decide 
whether  to  accept  the  applicant's 
application  for  certification.  Certifying 
agents  may  decline  to  accept  an 
application  for  certification  but  may  not 
decline  to  accept  an  application  on  the 
basis  of  race,  color,  national  origin, 
gender,  religion,  age,  disability,  political 
beliefs,  sexual  orientation,  or  marital  or 
family  status. 

Upon  acceptance  of  an  application  for 
certification,  a  certifying  agent  will 
review  the  application  to  ensure 
completeness  and  to  determine  whether 
the  applicant  appears  to  comply  or  may 
be  able  to  comply  with  the  applicable 
production  or  handling  regulations.  As 
part  of  its  review,  the  certifying  agent 
will  verify  that  an  applicant  has 
submitted  documentation  to  support  the 
correction  of  any  deficiencies  identified 
in  a  previously  received  notification  of 
noncompliance.  The  certifying  agent 
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will  also  review  any  available  U.S. 
Department  of  Agriculture  (USDA)  data 
on  production  and  handling  operations 
for  information  concerning  the 
applicant. 

We  anticipate  using  data  collected 
from  certifying  agents  to  establish  and 
maintain  a  password-protected  Internet 
database  only  available  to  accredited 
certiiying  agents  and  USDA.  This 
database  would  include  data  on 
production  and  handling  operations 
issued  a  notification  of  noncompliance, 
noncompliance  correction,  denial  of 
certification,  certification,  proposed 
suspension  or  revocation  of 
certification,  and  suspension  or 
revocation  of  certification.  Certifying 
agents  would  use  this  Internet  database 
during  their  review  of  an  application  for 
certification.  This  data  will  not  be 
available  to  the  general  public  because 
much  of  the  data  would  involve  ongoing 
compliance  issues  inappropriate  for 
release  prior  to  a  final  determination. 

After  a  complete  review  of  the 
application,  the  certifying  agent  will 
communicate  its  findings  to  the 
applicant.  If  the  review  of  the 
application  reveals  that  the  applicant 
may  be  in  compliance  with  the 
applicable  production  or  handling 
regulations,  the  certifying  agent  will 
schedule  an  on-site  inspection  of  the 
applicant's  operation  to  determine 
whether  the  applicant  qualifies  for 
certification.  The  initial  on-site 
inspection  must  be  conducted  within  a 
reasonable  time  following  a 
determination  that  the  applicant 
appears  to  comply  or  may  be  able  to 
comply  with  the  requirements  for 
certification. 

The  certifying  agent  will  conduct  an 
initial  on-site  inspection  of  each 
production  unit,  facility,  and  site 
included  in  the  applicant's  operation. 
As  a  benchmark,  certifying  agents 
should  follow  auditing  guidelines 
prescribed  by  the  International 
Organization  for  Standardization  Guide 
10011-1,  "Guidelines  for  auditing 
quality  systems — Part  1:  Auditing"  (ISO 
Guide  10011-1).'  The  certifying  agent 
will  use  the  on-site  inspection  in 
determining  whether  to  approve  the 
request  for  certification  and  to  verify  the 
operation's  compliance  or  capability  to 
comply  with  the  Act  and  regulations. 


'  ISO  Guide  1001 1-1  is  available  for  viewing  at 
USDA-AMS.  Transportation  and  Marketing 
Programs,  Room  2945 — South  Building,  14fh  and 
Independence  Ave.,  SW,  Washington.  DC,  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through  Friday  (except 
official  Federal  holidays).  A  copy  may  be  obtained 
from  the  American  National  Standards  Institute.  11 
West  42nd  Street,  New  York,  NY  10036:  Website: 
wMrw.ansi.org;  E-mail:  ansionline®ansi.org; 
Telephone:  212-642^900;  Facsimile:  212-398- 
0023. 


Certifying  agents  will  conduct  on-site 
inspections  when  the  applicant  or  an 
authorized  representative  of  the 
applicant  who  is  knowledgeable  about 
the  operation  is  present.  An  on-site 
inspection  must  also  be  conducted 
when  land,  facilities,  and  activities  that 
demonstrate  the  operation's  compliance 
with  or  capability  to  comply  with  the 
applicable  production  or  handling 
regulations  can  be  observed. 

The  on-site  inspection  must  verify 
that  the  information  provided  to  the 
certifying  agent  accurately  reflects  the 
practices  used  or  to  be  used  by  the 
applicant  or  certified  operation  and  that 
prohibited  substances  have  not  been 
and  are  not  being  applied  to  the 
operation.  Certifying  agents  may  use  the 
collection  and  testing  of  soil;  water; 
waste;  plant  tissue;  and  plant,  animal, 
and  processed  products  samples  as  tools 
in  accomplishing  this  verification. 

The  inspector  will  conduct  an  exit 
interview  with  an  authorized 
representative  of  the  inspected 
operation  to  confirm  the  acciu-acy  and 
completeness  of  inspection  observations 
and  information  gathered  during  the  on- 
site  inspection.  The  main  purpose  of 
this  exit  interview  is  to  present  the 
inspection  observations  to  those  in 
charge  of  the  firm  in  such  a  manner  so 
as  to  ensure  they  clearly  understand  the 
results  of  the  inspection.  The  firm  is  not 
required  to  volunteer  any  information 
during  the  exit  interview  but  would  be 
required  to  respond  to  questions  or 
requests  for  additional  information.  The 
inspector  will  raise  and  discuss  during 
the  exit  interview  any  known  issues  of 
concern,  taking  into  account  their 
perceived  significance.  As  a  general 
rule,  the  inspector  will  not  make 
recommendations  for  improvements  to 
the  operation  during  the  exit  interview. 
However,  the  certifying  agent  will  have 
the  discretion  to  decide  the  extent  to 
which  an  inspector  may  discuss  any 
compliance  issue. 

Notification  of  Approval.  A  certifying 
agent  will  review  the  on-site  inspection 
report,  the  results  of  any  analyses  for 
substances,  and  any  additional 
information  provided  by  the  applicant 
within  a  reasonable  time  after 
completion  of  the  initial  on-site 
inspection.  The  certifying  agent  will 
approve  certification  upon  making  two 
determinations:  (1)  That  the  applicant's 
operation,  including  its  organic  system 
plan  and  all  procedures  and  activities, 
is  in  compliance  with  the  Act  and 
regulations;  and  (2)  that  the  applicant  is 
able  to  conduct  operations  in 
accordance  with  its  organic  systems 
plan. 

Upon  determining  the  applicant's 
compliance  and  ability  to  comply,  the 


agent  will  approve  certification  and 
issue  a  "certificate  of  organic 
operation."  The  approval  may  include 
restrictions  regarding  minor  deficiencies 
that  would  not  prevent  certification  as 
a  condition  of  continued  certification.  A 
certificate  of  organic  operation  will 
specify  the  name  and  address  of  the 
certified  operation;  the  effective  date  of 
certification;  the  categories  of  organic 
operation,  including  crops,  wild  crops, 
livestock,  or  processed  products 
produced  by  the  certified  operation;  and 
the  name,  address,  and  telephone 
number  of  the  certifying  agent.  Once 
certified,  a  production  or  handling 
operation's  organic  certification 
continues  in  effect  until  surrendered  bv 
the  organic  operation  or  suspended  or 
revoked  by  the  certifying  agent,  the 
State  program's  governing  State  official, 
or  the  Administrator. 

Denial  of  Certification.  Should  the 
certifying  agent  determine  that  the 
applicant  is  not  able  to  comply  or  is  not 
in  compliance  with  the  act,  the 
certifying  agent  will  issue  a  written 
notification  of  noncompliance  to  the 
applicant.  Applicants  who  receive  a 
notification  of  noncompliance  may 
correct  the  deficiencies  and  submit,  by 
the  date  specified,  a  description  of 
correction  and  supporting 
documentation  to  the  certifying  agent. 
As  an  alternative,  the  applicant  may 
submit  a  new  application  to  another 
certifying  agent,  along  with  the 
notification  of  noncompliance  and  a 
description  of  correction  of  the 
deficiencies  and  supporting 
documentation.  Applicants  may  also 
submit,  by  the  date  specified,  written 
information  to  the  certifying  agent  to 
rebut  the  noncompliance  described  in 
the  notification  of  noncompliance. 
When  a  noncompliance  cannot  be 
corrected,  a  notification  of 
noncompliance  and  a  "notification  of 
denial  of  certification"  may  be 
combined  in  one  notification. 

The  certifying  agent  will  evaluate  the 
applicants  corrective  actions  taken  and 
supporting  documentation  submitted  or 
the  written  rebuttal.  If  necessary,  the 
certifying  agent  will  conduct  a  followup 
on-site  inspection  of  the  applicant's 
operation.  When  the  corrective  action  or 
rebuttal  is  sufficient  for  the  applicant  to 
qualify  for  certification,  the  certifying 
agent  will  approve  certification.  When 
the  corrective  action  or  rebuttal  is  not 
sufficient  for  the  applicant  to  qualify'  for 
certification,  the  certifying  agent  will 
issue  the  applicant  a  written  notice  of 
denial  of  certification.  The  certifying 
agent  will  also  issue  a  written  notice  of 
denial  of  certification  when  an 
applicant  fails  to  respond  to  the 
notification  of  noncompliance.  The 
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notice  of  denial  ol  certification  will  state 
the  reasons  for  dei  lial  and  the 
applicant's  right  ti )  reapply  for 
certification,  requ  ;st  mediation,  or  file 
an  appeal. 

An  applicant  w  lo  has  received  a 
notification  of  noi  icompliance  or  notice 
of  denial  of  certifi  nation  may  apply  for 
certification  again  at  any  time  with  any 
certifying  agent.  V  ^hen  the  applicant 
submits  a  new  ap  ilication  to  a  different 
certifying  agent,  t  le  application  must 
include  a  copy  of  he  notification  of 
noncompliance  oi  notice  of  denial  of 
certification.  The  ipplication  must  also 
include  a  description  of  the  actions 
taken,  with  suppc  rting  documentation, 
to  correct  the  defi  :iencies  noted  in  the 
notification  of  noi  icompliance.  When  a 
certifying  agent  re  ceives  such  an 
application,  the  c(  irtifying  agent  will 
treat  the  applicati  m  as  a  new 
application  and  b  sgin  a  new  application 
process. 

A  certifying  age  nt  has  limited 
authority  to  deny  :;ertification  without 
first  issuing  a  not;  fication  of 
noncompliance.  T  his  authority  may  be 
exercised  when  tl  e  certifying  agent  has 
reason  to  believe  hat  an  applicant  for 
certification  has  v  rillfuUy  made  a  false 
statement  or  othei  wise  purposefully 
misrepresented  it  i  operation  or  its 
compliance  with  he  requirements  for 
certification. 

Continuation  o  Certification.  Each 
year,  the  certified  operation  must 
update  its  organic  production  or 
handling  system  ]  ilan  and  submit  the 
updated  informat  on  to  the  certifying 
agent  to  continue  certification.  The 
updated  organic  s  ystem  plan  must 
include  a  summaj  y  statement, 
supported  by  doc  imentation,  detailing 
deviations  from,  (  hanges  to, 
modifications  to,  ar  other  amendments 
to  the  previous  y«  ar's  organic  system 
plan.  The  updatei  1  organic  system  plan 
must  also  include  additions  to  or 
deletions  from  th  j  previous  year's 
organic  system  pi  an,  intended  to  be 
undertaken  in  th<  coming  year.  The 
certified  operatic  i  must  update  the 
descriptive  infori  lation  about  its 
business  and  oth(  r  information  as 
deemed  necessar  r  by  the  certifying 
agent  to  determiii  e  compliance  with  the 
Act  and  regulatio  is. 

Following  rece  pt  of  the  certified 
operation's  upda:  ed  information,  the 
certifying  agent  v  ill  arrange  and 
conduct  an  on-sile  inspection  of  the 
certified  operation.  As  a  benchmark, 
certifying  agents  should  follow  auditing 
guidelines  preset  ibed  by  ISO  Guide 
10011-1.  Upon  ompletion  of  the 
inspection  and  a  review  of  updated 
information,  the  ;ertifying  agent  will 
determine  wheth  sr  the  operation 


continues  to  comply  with  the  Act  and 
regulations.  If  the  certifying  agent 
determines  that  the  operation  is  in 
compliance,  certification  will  continue. 
If  any  of  the  information  specified  on 
the  certificate  of  organic  operation  has 
changed,  the  certifying  agent  will  issue 
an  updated  certificate  of  organic 
operation.  If  the  certifying  agent  finds 
that  the  operation  is  not  complying  with 
the  Act  and  regulations,  a  written 
notification  of  noncompliance  will  be 
issued  as  described  in  §  205.662. 

In  addition  to  annual  inspections,  a 
certifying  agent  may  conduct  additional 
on-site  inspections  of  certified 
operations  to  determine  compliance 
with  the  Act  and  regulations.  The 
Administrator  or  State  program's 
governing  State  official  may  also  require 
that  additional  inspections  be 
performed  by  the  certifying  agent  to 
determine  compliance  with  the  Act  and 
regulations.  Additional  inspections  may 
be  announced  or  unannounced  and 
would  be  conducted,  as  necessary,  to 
obtain  information  needed  to  determine 
compliance  with  identified 
requirements. 

Such  on-site  inspections  would  likely 
be  precipitated  by  reasons  to  believe 
that  the  certified  operation  was 
operating  in  violation  of  one  or  more 
requirements  of  the  Act  or  these 
regulations.  The  policies  and 
procedures  regarding  additional 
inspections,  including  how  the  costs  of 
such  inspections  are  handled,  would  be 
the  responsibility  of  each  certifying 
agent.  Misuse  of  such  authority  would 
be  subject  to  review  by  the  Department 
during  its  evaluation  of  a  certifying 
agent  for  reaccreditation  and  at  other 
times  in  response  to  complaints. 
Certified  production  and  handling 
operations  could  file  complaints  with 
the  Department  at  any  time  should  they 
believe  a  certifying  agent  abuses  its 
authority  to  perform  additional 
inspections. 

Certification  After  Suspension  or 
Revocation  of  Certifying  Agent's 
Accreditation.  When  the  Administrator 
revokes  or  suspends  a  certifying  agent's 
accreditation,  affected  certified 
operations  will  need  to  make 
application  for  certification  with 
another  accredited  certifying  agent.  The 
certification  of  the  production  or 
handling  operation  remains  in  effect 
during  this  transfer  of  the  certification. 
The  certified  production  or  handling 
operation  may  seek  certification  by  any 
qualified  certifying  agent  accredited  by 
the  Administrator.  To  minimize  the 
burden  of  obtaining  the  new 
certification,  the  Administrator  will 
oversee  transfer  of  the  original  certifying 


agent's  file  on  the  certified  operation  to 
the  operation's  new  certifying  agent. 

Upon  initiation  of  suspension  or 
revocation  of  a  certifying  agent's 
accreditation,  or  upon  suspension  or 
revocation  of  a  certifying  agent's 
accreditation,  the  Administrator  may 
initiate  proceedings  to  suspend  or 
revoke  the  certification  of  operations 
certified  by  the  certifying  agent.  The 
Administrator's  decision  to  suspend  or 
revoke  a  producer's  or  handler's 
certification  in  light  of  the  loss  of  its 
certifying  agent's  accreditation  would  be 
made  on  a  case-by-case  basis.  Actions 
such  as  fraud,  bribery,  or  collusion  by 
the  certifying  agent,  which  cause  the 
Administrator  to  believe  that  the 
certifying  agent's  clients  do  not  meet  the 
standards  of  the  Act  or  these 
regulations,  might  require  the 
immediate  initiation  of  procediu-es  to 
suspend  or  revoke  certification  from 
some  or  all  of  its  client  base.  Removal 
of  accreditation,  regardless  of  the 
reason,  in  no  way  affects  the  appeals 
rights  of  the  certifying  agent's  clients. 
Further,  a  certified  operation's 
certification  will  remain  in  effect 
pending  the  final  resolution  of  any 
proceeding  to  suspend  or  revoke  its 
certification. 

A  private-entity  certifying  agent  must 
furnish  reasonable  security  for  the 
purpose  of  protecting  the  rights  of 
operations  certified  by  such  certifying 
agent.  This  security  is  to  ensure  the 
performance  of  the  certifying  agent's 
contractual  obligations.  As  noted 
elsewhere  in  this  proposed  rule,  the 
specific  amount  and  type  of  security 
that  must  be  furnished  by  a  private 
certifying  agent  will  be  the  subject  of 
future  rulemaking  by  the  Department. 
We  anticipate  that  the  amount  of  the 
security  will  be  tied  to  the  number  of 
clients  served  by  the  certifying  agent 
and  the  anticipated  costs  of  certification 
that  may  be  incurred  by  its  clients  in  the 
event  that  the  certifying  agent's 
accreditation  is  suspended  or  revoked. 
We  anticipate  that  the  security  may  be 
in  the  form  of  cash,  surety  bonds,  or 
other  financial  instrument  (such  as  a 
letter  of  credit)  administered  in  a 
manner  comparable  to  cash  or  surety 
bonds  held  under  the  Perishable 
Agricultural  Commodities  Act. 

Certification — Changes  Based  on 
Comments 

This  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  On-site  Inspection  Requirennents. 
We  have  amended  the  general 
requirements  provision  concerning  on- 
site  inspections.  The  first  proposal 
required  production  and  handling 
operations  to  permit  an  annual  on-site 
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inspection  by  the  certifying  agent.  A  few 
commenters  suggested  that  the  term, 
"inspection,"  be  made  plural  and  that 
the  section  citations  be  amended  to 
include  the  section  on  additional 
inspections.  The  section  on  additional 
inspections  addressed  the  certifying 
agent's  authority  to  perform  on-site 
inspections  in  addition  to  the  annual 
on-site  inspection. 

The  commenters  believe  that 
"inspection"  should  apply  to  all 
situations  when  on-site  inspections 
must  be  or  could  be  performed, 
including  the  initial  site  inspection  for 
a  new  certification  as  well  as,  for 
instance,  compliance  inspections. 
Commenters  believe  that  these  changes 
are  needed  to  assure  access  to  th& 
certified  operation  and  that  an 
applicant's  agreement  to  permit  any  and 
all  necessary  on-site  inspections  should 
be  clearly  stated  as  a  general 
requirement  for  certification. 

We  had  intended  for  the  general 
requirements  provision  concerning  on- 
site  inspections  to  include  all  instances 
in  which  an  on-site  inspection  might  be 
appropriate.  Accordingly,  we  have 
amended  the  requirement  by  replacing 
the  phrase,  "an  annual  on-site 
inspection,"  with  the  phrase,  "on-site 
inspections."  This  terminology  would 
cover  initial,  annual,  emd  additional 
inspections  needed  for  certification, 
continuation  of  certification,  emd  to 
determine  whether  the  operation  is  in 
compliance  with  program  requirements. 
To  ensure  complete  access  to  the 
production  or  handling  operation  for  the 
purpose  of  conducting  on-site 
inspections  and  determining 
compliance  with  the  requirements  of  the 
National  Organic  Program  (NOP),  we 
have  added  a  requirement  that  the 
operation  permit  complete  access  to  the 
production  or  handling  operation, 
including  noncertified  areas  and 
structures.  The  general  requirements 
provision  on  on-site  inspections  is 
found  at  §  205.400(c). 

(2)  Providing  Access  to  Records.  We 
have  clarified  the  meaning  of  providing 
access  to  the  records  that  the  certified 
operation  must  maintain  by  adding 
"during  normal  business  hours  for 
review  and  copying"  to  the  regulation. 
The  first  proposal  required  that  certified 
organic  operations  maintain  records  for 
not  less  than  5  years  from  the  date  of 
their  creation.  It  also  required  the 
certified  operation  to  allow  authorized 
representatives  of  the  Secretary,  the 
applicable  governing  State  official,  and 
the  certifying  agent  access  to  such 
records  to  determine  compliance  with 
the  Act  and  regulations. 

Several  comments  were  received 
regarding  these  recordkeeping 


requirements.  Most  of  these  comments 
were  received  from  organic  producer 
organizations  and  certifying  agents.  A 
few  commenters  questioned  the 
necessity  of  maintaining  records  for  5 
years,  requested  a  different  period  for 
different  records,  and  requested 
clarification  on  the  meaning  of 
providing  access.  Section  6511(d)  of  the 
Act  requires  organic  production  or 
handling  operations  to  maintain  records 
for  5  years.  Accordingly,  we  have  made 
-  no  change  to  the  retention  period  in  this 
proposal.  The  clarification  on  the 
meaning  of  providing  access  to  records 
is  found  at  §  205.400(d}. 

(3)  Notification  of  Drift.  We  have 
amended  the  requirement  that 
production  and  handling  operations 
immediately  notify  the  certifying  agent 
concerning  any  application  of  a 
prohibited  substance  by  adding  the 
phrase,  "including  drift."  A  few 
commenters  suggested  adding  a 
requirement  that  the  certified  operation 
notify  the  certifying  agent  when  an 
organically  certified  field  is 
contaminated  by  drift.  They  stated  that 
drift  is  the  most  common  reason  for 
prohibiting  the  organic  label  on 
otherwise  organically  produced 
product. 

We  agree  that  the  certified  operation 
should  immediately  report  any  drift  of 
a  prohibited  substance  onto  an  organic 
field  to  its  certifying  agent.  Accordingly , 
§  205.400(f)(1)  provides  that  an 
applicant  seeking  to  receive  or  maintain 
organic  certification  must  immediately 
notify  the  certifying  agent  concerning 
any  application,  including  drift,  of  a 
prohibited  substance.  This  provision 
applies  to  new  applicants  as  well  as  to 
ongoing  certified  operations. 
Contamination  by  drift  could  occur 
during  the  time  period  between 
application  for  and  approval  of 
certification.  Accordingly,  an  applicant 
for  certification  would  be  required  to 
notify  the  certifying  agent  of  any  contact 
with  a  prohibited  substance. 

(4)  Applicant  Requirements.  We  have 
added  the  requirement  that  applicants 
for  certification  include  other 
information  necessary  to  determine 
compliance  with  the  Act  and 
regulations.  Commenters  suggested  that 
the  we  add  a  provision  to  the 
application  regulations  requiring 
applicants  for  certification  to  submit 
other  information  deemed  necessary  by 
the  certifying  agent.  They  stated  that 
this  authority  is  needed  to  assure  that 
applicants  are  fully  cooperative  and 
responsive  throughout  the  certification 
process. 

We  believe  the  requested  authority 
would  be  helpful  to  certifying  agents. 
However,  we  believe  the  authority  for 


certifying  agents  to  request  other 
information  they  deem  necessary  must 
be  qualified  by  the  requirement  that  the 
information  be  necessary  to  determine 
compliance  with  the  Act  and 
regulations.  Accordingly,  we  have 
provided  certifying  agents  with  the 
authority  to  request  other  information 
necessary  to  determine  compliance  with 
the  Act  and  regulations.  This  addition  is 
found  at  §  205.401(d). 

(5)  Requirement  for  Notification  of 
Noncompliance.  We  have  replaced  the 
first  proposal's  section  on  "preliminar>' 
evaluation  of  an  applicant  for 
certification"  with  a  new  section  on 
"review  of  application."  We  have 
revised  the  section  to  clarify  that 
certifying  agents  will  issue  notices  of 
noncompliance  only  after  the  initial  on- 
site  inspection  of  an  applicant's 
operations.  We  also  allow  applicants  to 
voluntarily  withdraw  their  application 
for  certification  at  any  time. 

This  change  was  in  response  to 
comments  on  the  first  proposal's 
requirement  that  applicants  for 
certification  report,  to  the  certifying 
agent  with  whom  they  have  applied,  the 
receipt  of  a  notice  of  noncompliance 
received  from  another  certifying  agent. 
A  State  organic  growers  association 
stated  that  this  requirement  places  a 
stigma  on  applicants  who,  for  example, 
applied  for  certification  before  the 
operation  was  ready  to  meet  all 
requirements  for  certification.  This 
commenter  suggested  that  notification 
of  previous  denial  only  be  required  after 
an  applicant  has  been  denied 
certification.  The  commenter  went  on  to 
say  that,  if  the  language  in  the  original 
proposal  is  maintained,  there  should  be 
a  time  limit  of  within  the  past  3  or  5 
years  of  denial.  Another  commenter 
suggested  that  certifying  agents  have  the 
option  of  recommending  that  ; 
noncompliant  applicants  withdraw  their 
applications  rather  than  be  denied 
certification.  As  an  alternative,  one  of 
the  commenters  suggested  that  denial  of 
certification  to  an  unprepared  applicant 
should  not  have  to  be  reported  on  a 
subsequent  application  to  another 
certifying  agent  unless  the  first 
noncompliance  notice  led  to  a  denial  of 
certification. 

We  continue  to  believe  that  it  is  in  the 
best  interest  of  the  program  and 
consumers  to  require  applicants  to 
report  the  receipt  of  notices  of 
noncompliance  and  denial  of 
certification  to  any  certifying  agent  to 
whom  they  make  application.  However, 
we  also  believe  that  operations  should 
not  be  unnecessarily  stigmatized 
because  they  applied  for  certification 
before  the  operation  was  ready  to  meet 
all  requirements  for  certification. 
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Accordingly,  this  jroposal  requires  that 
an  applicant  repo  t  the  receipt  of  a 
notice  of  noncom  )liance  or  denial  of 
certification  to  an  ^  certifying  agent  to 
whom  applicatioi  is  made  but  allows 
applicants  to  volu  ntarily  withdraw  their 
application  at  am  time. 

An  applicant  tJ  at  voluntarily 
withdrew  its  appl  ication  prior  to  the 
issuance  of  a  noti  :e  of  noncompliance 
would  not  be  issu  ed  a  notice  of 
noncompliance,  i  imilarly.  an  applicant 
that  voluntarily  w  ithdrew  its 
application  prior  ;o  the  issuance  of  a 
notice  of  certifica  ion  denial  would  not 
be  issued  a  notice  of  certification  denial. 

(6)  Residue  Tes  \ing.  We  have  revised 
the  verification  o  information 
provisions  to  pro'  ide  that  the  on-site 
inspection  of  an  c  peration  must  verify 
that  prohibited  si  bstances  have  not 
been  and  are  not  )eing  applied  to  the 
operation.  Verific  ition  would  be 
through  means  w  lich.  at  the  discretion 
of  the  certifying  a  jent.  may  include  the 
collection  and  tes  ting  of  soil;  water; 
waste;  seeds;  plait  tissue;  and  plant, 
animal,  and  processed  products 
samples. 

Comments  fror  i  certifying  agents 
suggested  adding  a  provision  that  would 
allow  a  certifying  agent  to  collect 
samples  of  substa  nces  from  the 
operation  for  resi  due  testing.  They 
stated  that  such  t  isting  is  necessary  to 
detect  unreportec  use  or  accumulation 
of  prohibited  substances.  Section 
6506(a)(6)  of  the  \ct  requires  periodic 
residue  testing  b]  certifying  agents  of 
products  produce  d  by  certified  organic 
operations.  It  is  our  intent  that 
collection  of  sam  Aes  for  residue  testing 
may  be  conducte  1  as  part  of  initial  on- 
site  inspections,  is  well  as  during  on- 
site  inspections  c  f  certified  organic 
operations.  The  i  ispector  could  collect 
samples  oi  soil;  \  rater;  waste;  seeds; 
plant  tissues;  anc  plant,  animal,  and 
processed  produi  :ts.  Collection  of  such 
samples  would  b ;  at  the  discretion  of 
the  certifying  age  nt.  To  maintain  the 
integrity  of  the  ii  spection  process,  it  is 
necessary  that  th  3  certifying  agent  or 
inspector  collect  such  samples  first 
hand,  rather  thai  receive  the  samples 
from  the  applica  it.  We  have  made  the 
reauested  additii  in  at  §  205.403(c)(3). 

(7)  Postinspea  ion  Conference 
Requirements.  V\  e  have  amended  the 
postinspection  c  )nference  requirements 
We  have  changei  1  all  references  to 
"postinspection  :onference"  to  "exit 
interview."  We  lave  removed  the 
requirement  thai  the  inspector  discuss 
his  or  her  observations  regarding  the 
operation's  com]  iliance  or  ability  to 
comply  with  the  Act  and  regulations. 
This  requiremen  t  has  been  replaced 
with  the  require  nent  that  the  inspector 


confirm  the  accuracy  and  completeness 
of  inspection  observations  and 
information  gathered  during  the  on-site 
inspection.  The  inspector  can  use  the 
exit  interview  to  request  any  additional 
information  necessary  to  establish 
eligibility  for  certification.  Finally,  this 
amendment  requires  the  inspector  to 
raise  and  discuss  during  the  exit 
interview  any  known  issues  of  concern. 

Certifying  agents  commented  that  it 
would  be  inappropriate  for  an  inspector 
to  discuss  observations  and  possible 
violations  of  compliance  at  an  exit 
interview.  They  stated  that  requiring 
exit  interviews  places  the  inspector  in 
the  position  of  providing  observations 
and  feedback  to  the  applicant  before  the 
inspector  is  able  to  confer  with  the 
certifying  agent.  Some  certifying  agents 
expressed  concern  that  exit  interviews 
could  result  in  inspectors  providing 
false  or  misleading  information  to  the 
applicant.  Some  commenters  requested 
that  exit  interviews  be  held  only  for  the 
purpose  of  checking  the  accuracy  and 
completeness  of  inspector  observations 
made  and  the  information  obtained 
during  the  inspection.  Other 
commenters  requested  that  the  exit 
interviews  requirement  be  removed 
from  these  regulations. 

We  believe  that  qualified  inspectors 
should  be  capable  of  competently 
discussing  an  applicant's  compliance  or 
ability  to  comply  with  these  regulations. 
However,  we  also  believe  that  a 
certifying  agent  should  have  the 
opportunity  to  decide  whether  to  allow 
its  inspectors  to  discuss  issues  of 
compliance  at  an  exit  interview. 
Accordingly,  we  have  amended  the  exit 
interview  requirements  as  noted  above. 
These  amended  requirements  are  found 
at  §  205.403(d). 

(8)  Additional  Inspections.  We  have 
added  a  new  provision  that  additional 
inspections  may  be  announced  or 
unannounced  at  the  discretion  of  the 
certifying  agent  or  as  required  by  the 
Administrator  or  State  program's 
governing  State  official.  This  change 
was  made  in  response  to  commenters 
who  requested  the  addition  of  a 
requirement  that  certifying  agents 
conduct  unannounced  site  visits  in 
addition  to  the  initial  and  annual 
inspections.  We  believe  that 
unannounced  on-site  inspections  are 
appropriate  and  valuable  in  both 
monitoring  and  investigating 
compliance  with  the  Act  and 
regulations.  The  requested  addition  is 
found  at  §  205.403(a)(2)(iii). 

(9)  Requirements  for  Written 
Inspection  Reports.  We  have  removed 
the  requirement  that  the  certifying  agent 
require  an  inspector  to  prepare  and 
submit  to  the  certifying  agent,  within  30 


days  of  completing  an  inspection,  a 
written  report  that  describes  the 
inspector's  observations  and 
assessments  of  the  inspected  operation's 
compliance  or  ability  to  comply  with 
the  Act  and  regulations.  A  variety  of 
comments,  pro  and  con,  were  received 
on  this  requirement.  Certifying  agents 
questioned  whether  the  30-day 
timeframe  was  reasonable.  Other 
commenters  suggested  that,  rather  than 
specifying  a  time  period,  the  section 
should  stress  the  need  for  timely 
reporting.  A  commenter  suggested  that 
an  inspector's  observations  and 
assessments  on  the  inspected  operation 
include  the  inspector's 
recommendations  on  approval  of 
certification.  Other  commenters  stated 
that  the  requirement  amounted  to  micro 
management  of  a  certifying  agent's 
business.  This  latter  group  of 
commenters  believe  that  the  setting  of  a 
time  period  for  inspector  reporting 
involves  a  policy  matter  that  should  be 
determined  by  the  certifying  agent.  We 
agree  with  the  commenters  who  stated 
that  setting  deadlines  for  the  filing  of 
inspection  reports  is  an  internal  policy 
matter  better  left  to  certifying  agents. 

We  beheve  that  policies  and 
procedures  regarding  inspector 
reporting  are  the  purview  of  the 
certifying  agent.  Certifying  agents  would 
be  expected  to  develop  and  implement 
inspector  reporting  requirements  for  on- 
site  inspections  internal  to  their  own 
operations.  Such  policies  and 
procediu^es  and  a  certifying  agent's 
performance  in  making  timely 
certification  decisions  would  be  subject 
to  review  during  accreditation  and 
reaccreditation  of  the  certifying  agent. 
Accordingly,  we  have  removed  the 
provision. 

Removed  of  this  requirement  does  not 
eliminate  the  need  for  a  written  on-site 
inspection  report  or  the  importance  of 
timely  inspection  reporting  by  an 
inspector  to  the  certifying  agent. 
Certifying  agents  are  expected  to  make 
timely  decisions  regarding  whether  to 
certify  an  applicant  and  whether  a 
certified  operation  is  in  compliance 
with  the  Act  and  regulations. 
Applicants  with  complaints  regarding 
timeliness  of  service  could  forward  their 
complaints  to  the  Administrator. 

(10)  Responsibilities  of  Certifier  in  the 
Application  Process.  We  have  replaced 
the  list  of  requirements  to  be  reviewed 
by  a  certifying  agent  in  determining  an 
applicant's  eligibility  for  certification 
with  a  general  statement  on 
determination  of  eligibilify. 
Commenters  requested  the  addition  of  a 
provision  requiring  certifying  agents  to 
verify  implementation  of  the  organic 
system  plan.  We  agree  that  an  on-site 
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inspection  of  an  ongoing  operation  must 
include  assessment  of  the  operation's 
application  of  its  organic  system  plan. 
Because  an  on-site  inspection  of  a  new 
applicant's  operation  would  be 
conducted  at  a  time  when  the  operation 
can  demonstrate  its  organic  capabilities, 
the  operation  must  be  able  to  show  that 
it  is  satisfactorily  carrying  out  its 
organic  system  plan. 

It  was  our  intent  that  certifying  agents 
would  verify  implementation  of  the 
applicant's  organic  system  plan  during 
the  certifying  agent's  review  of  the  on- 
site  inspection  report  and  application. 
However,  our  list  of  requirements  to  be 
reviewed  by  a  certifying  agent  in 
determining  an  applicant's  eligibility  for 
certification  did  not  specifically 
reference  verification  of  implementation 
of  the  organic  system  plan.  We  have 
decided  to  replace  the  list  of 
requirements  to  be  reviewed  with  a 
general  statement  on  determination  of 
eligibility.  This  statement  provides:  "If 
the  certifying  agent  determines  that  the 
organic  system  plan  and  all  procedures 
and  activities  of  the  applicant's 
operation  are  in  compliance  with  the 
requirements  of  this  part  and  that  the 
applicant  is  able  to  conduct  operations 
in  accordance  with  the  plan,  the  agent 
shall  approve  certification."  We  believe 
this  general  statement,  in  combination 
with  the  requirement  that  the  certifying 
agent  review  the  application,  the  on-site 
inspection  report,  the  results  of  any 
analyses  for  substances  conducted,  and 
any  additional  information  requested 
from  or  supplied  by  the  applicant, 
adequately  addresses  the  commenters' 
concerns.  This  revision  to  the  approval 
of  certification  requirements  is  found  at 
§  205.404(a). 

(11)  Information  Included  on  the 
Certificate  of  Organic  Operation.  We 
have  amended  the  regulations 
specifying  what  information  must  be 
included  on  a  certificate  of  organic 
operation.  Comments  received  fi-om 
organic  operations,  certifying  agents, 
and  consimiers  recommended  that 
certifying  agents  provide  additional 
information  on  certificates  of  organic 
operation.  Specifically,  they 
recommended  that  all  certificates 
include:  (1)  The  certifying  agent's  name 
and  address;  (2)  an  expiration  date;  (3) 
the  physical  location  of  certified 
operations,  including  separate  fields 
and  facilities;  (4)  the  name  of  the 
certified  operation's  contact  person 
responsible  for  compliance  with 
program  requirements;  (5)  the  name  and 
address  of  the  certified  operation;  and 
(6)  the  crops  and  products  certified.  The 
commenters  believe  such  information, 
especially  a  date  on  which  the 
certificate  expires,  to  be  vital  to  assuring 


accountability  and  compliance  with  the 
program. 

We  believe  it  would  be  beneficial  to 
persons  with  concerns  regarding  a 
certified  production  or  handling 
operation  to  have  ready  access  to 
information  concerning  the  name, 
address,  and  telephone  number  of  the 
certifying  agent.  Further,  because  the 
certificate  of  organic  operation  would  be 
an  official  document  of  the  certifying 
agent,  it  would  be  appropriate  for  this 
information  to  appear  on  every 
certificate.  Accordingly,  we  have  added 
the  name,  address,  and  telephone 
niumber  of  the  certifying  agent  to  the 
information  which  must  be  included  on 
every  certificate.  This  addition  is  found 
at  §  205.404(b)(4). 

We  disagree  with  the  commenters 
who  requested  that  certificates  of 
organic  operation  display  an  expiration 
date.  We  believe  annual  expiration  of  a 
certificate  would  place  an  urmecessary 
burden  on  certifying  agents  and  certified 
operations.  Annual  expiration  of 
certificates  is  also  inconsistent  with  the 
fact  that  an  operation's  certification 
does  not  expire.  In  fact,  once  an 
operation  is  certified  as  an  organic 
operation,  its  certification  remains  in 
effect  until  surrendered  by  the  certified 
operation  or  suspended  or  revoked  by 
the  certifying  agent,  the  State  program's 
governing  State  official,  or  the 
Administrator.  All  certified  operations 
are  required  to  annually  update  their 
organic  system  plan.  If  the  updated  plan 
causes  information  on  the  certificate  to 
be  incorrect,  the  certifying  agent  will 
issue  a  new  certificate  with  the  correct 
information.  This  provides  a  mechanism 
for  ensuring  that  certificates  are  updated 
as  necessary  on  an  aimual  bases.  We 
have  not  included  the  reconmiended 
addition  in  this  proposal. 

For  clarification,  we  have  added 
§  205.404(c).  This  section  provides  that 
once  certified  a  production  or  handling 
operation's  organic  certification 
continues  in  effect  until  surrendered  by 
the  organic  operation  or  suspended  or 
revoked  by  the  certifying  agent,  the 
State  program's  governing  State  official, 
or  the  Administrator. 

We  disagree  with  the  commenters 
who  requested  that  certificates  display 
the  physical  location  of  certified 
operations,  including  separate  fields 
and  facilities,  and  the  name  of  the 
certified  operation's  contact  person 
responsible  for  compliance  with 
program  requirements.  We  believe  that 
the  location  of  a  certified  operation's 
fields  and  facilities  has  no  relationship 
to  the  operation's  status  as  a  certified 
organic  operation.  Therefore,  such 
information  should  only  be  made 
available  with  the  written  consent  of  the 


certified  operation.  The  name  of  the 
certified  operation's  contact  person 
would  be  releasable  information.  We 
believe,  however,  that  such  detail  is 
unnecessarily  burdensome  to  the 
certifying  agent  and  will  only  serve  to 
clutter  the  certificate.  By  requiring  the 
name,  address,  and  telephone  number  of 
the  certifying  agent,  as  noted  above,  the 
certificate  would  provide  interested 
persons  with  a  contact  for  obtaining 
releasable  information  concerning  the 
certified  operation.  Further,  the 
certifying  agent  is  the  first  line  of 
compliance  under  this  program  and,  as 
such,  is  the  person  to  whom  all 
questions  and  concerns  should  be 
addressed  about  certified  operations. 

We  agree  with  the  commenters  who 
requested  that  certificates  display  the 
name  and  address  of  the  certified 
operation  because  such  information  is 
potentially  beneficial  to  consumers. 
Accordingly,  we  have  added  the  name 
and  address  of  the  certified  operation  to 
the  information  which  must  be  included 
on  every  certificate.  This  addition  is 
found  at  §  205.404 (b){l). 

The  first  proposal  required  that  the 
certificate  list  the  category(ies)  and 
type(s)  of  products  produced  by  the 
certified  operation.  Commenters  were 
apparently  confused  about  the  meaning 
of  category(ies)  and  type(s)  of  products. 
We  have,  therefore,  revised  the 
requirement  to  provide  that  a  certificate 
of  organic  operation  would  specify  the 
categories  of  organic  operation, 
including,  crops,  wild  crops,  livestock, 
or  processed  products  produced  by  the 
certified  operation.  This  revision  is 
found  at  §  205.404(b)(3). 

(12)  Certifiers  Authority  to  Deny 
Certification.  We  have  added  authority 
for  certifying  agents  to  deny  certification 
to  applicants  who  do  not  meet  the 
requirements  for  certification.  The  first 
proposal  required  certifying  agents  to 
forward  their  recommendations  for 
denial  of  certification  to  the 
Administrator.  Commenters  stated  that 
authority  for  denial  of  certification 
should  rest  with  the  certifying  agents. 
They  also  contended  that  referral  to  the 
Administrator  for  denial  of  certification 
establishes  a  bureaucratic  process, 
which  would  create  unnecessary  delays 
to  the  denial  process  and  increased  cost 
to  applicants.  Many  commenters 
suggested  the  appeals  process  is 
sufficient  to  protect  the  interests  of  the 
Secretary. 

We  have  determined  that  it  is 
reasonable  to  authorize  certifying  agents 
to  deny  certification.  Denial  by  the 
certifying  agent  would  provide  the 
applicant  with  a  more  timely  decision 
on  its  eligibility  for  certification.  A  more 
timely  decision  would  provide  an 
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earlier  opportunit]  for  applicants  to 
appeal  a  denial  of  :ertification. 
Authority  for  certi  ying  agents  to  deny 
certification  to  apjilicants  who  do  not 
meet  the  requirem  jnts  for  certification 
is  found  at  section  205.405. 

This  proposal  requires  certifying 
agents  to  evaluate  the  applicant's 
corrective  actions  taken  and  supporting 
documentation  or  written  rebuttal 
submitted  in  resp(  nse  to  a  notification 
of  noncompliance  Certifying  agents  are 
authorized  to  perf  )rm  on-site 
inspections  to  ver  fy  corrections  to 
deficiencies  or  sta  ements  contained  in 
a  rebuttal,  if  neces  5ary,  to  assure  full 
compliance  with  t  le  certification 
requirements.  The  certifying  agent  will 
issue  the  applicant  a  written  notice  of 
denial  of  certifical  ion  if  the  corrective 
action  or  rebuttal  s  not  sufficient  for  the 
applicant  to  quali  y  for  certification. 

We  believe  the  i  lenial  of  certification 
provisions  should  clearly  state  an 
applicants  options  and  rights  upon 
receiving  a  notice  of  denial  of 
certification.  Accc  rdingly, 
§  205.405(c)(l)(ii)  provides  that  a  notice 
of  denial  of  certification  must  state  the 
reasons  for  denial  and  the  applicant's 
right  to  reapply  fc  r  certification,  request 
mediation,  or  file  an  appeal.  An 
applicant  who  ha  received  a  written 
notice  of  denial  o  certification  may 
apply  for  certifica  tion  again  at  any  time 
with  any  certifyin  g  agent,  may  request 
mediation  to  reso  ve  a  dispute  with  the 
certifying  agent,  c  r  may  file  an  appeal 
with  the  Adminis  Lrator  as  outlined  in 
§  205.663  for  mec  iation  and  §  205.681 
for  appeals.  Appl  cants  subject  to  an 
approved  State  pi  ogram  would  seek 
mediation  or  appi  sal  in  accordance  with 
the  rules  of  the  af  proved  State  program. 

(13)  Willful  Mii  representations  or 
False  Statements  by  Applicants.  We 
have  included  au  hority  for  certifying 
agents  to  deny  ce  lification  if  the  agent 
has  reason  to  beli  eve  that  the  applicant 
has  willfully  mac  e  a  false  statement  or 
otherwise  purpos  efully  misrepresented 
its  operation  or  c  )mpliance  with  the 
certification  requ  rements.  Such  false 
statements  woulc  ,  in  most  cases,  be 
verified  during  ai  i  on-site  inspection. 
This  authority  w;  s  provided  to 
certifying  agents  n  the  first  proposal 
relative  to  certifi(  d  operations.  The  first 
proposal,  howeviT.  did  not  reference  an 
applicant's  willfi  il  making  of  a  false 
statement  or  othe  rwise  purposefully 
misrepresenting  ts  operation  or 
compliance  with  the  certification 
requirements.  Certifying  agents 
commented  that  jpplicants  for 
certification  also  may  make  false 
statements  or  mi  (represent  facts.  They 
suggested  that  th  b  regulations  reflect  a 
certifying  agent's  authority  in  such 


cases.  We  agree  with  the  commenters 
and  have  added  §  205.405(f).  This 
section  authorizes  denial  of  certification 
without  first  issuing  a  notification  of 
noncomphance  when  the  certifying 
agent  has  reason  to  believe  that  the 
applicant  has  willfully  made  a  false 
statement  or  otherwise  purposefully 
misrepresented  its  operation  or 
compliance  with  the  certification 
requirements. 

Certification — Changes  Requested  But 
Not  Made 

This  subpart  retains  from  our  first 
proposal  regulations  on  which  we 
received  comments  as  follows: 

(1)  Timeliness  of  Applicant's 
Notification  to  Certifiers.  A  conmienter 
suggested  that  "immediately"  in  the 
requirement  that  production  and 
handling  operations  immediately  notify 
the  certifying  agent  concerning  any 
application  of  a  prohibited  substance  be 
replaced  with  "within  2  days."  No 
justification  was  given  for  the 
recommended  change,  and  the  change 
has  not  been  made.  "Immediately 
notify"  means  that  the  applicant  or 
certified  operation  must  at  once  notify 
its  certifying  agent  upon  learning  that  a 
prohibited  substance  has  come  in 
contact  with  any  portion  of  its  operation 
or  production.  The  certifying  agent  will 
evaluate  the  circumstances  surrounding 
the  event  and  decide  whether  the 
certified  operation  acted  within  the 
intent  of  this  requirement.  This 
requirement  is  found  at  §  205.400(f)(1). 

(2)  Notification  of  Changes  to 
Certifying  Agent.  Commenters 
questioned  how  the  certified  operation 
would  know  what  changes  in  its 
certified  operation  or  any  portion  of  its 
operation  would  require  reporting  to  its 
certifier.  Certified  operations  are 
responsible  for  being  familiar  with  the 
requirements  of  the  Act  and  these 
regulations.  Further,  they  have  an 
obligation  to  contact  their  certifying 
agent  when  they  have  questions 
regarding  compliance  with  this 
program.  As  a  rule,  certified  operations 
should  contact  their  certifying  agent 
whenever  the  change  is  not  covered 
under  their  approved  organic  system 
plan.  The  requirement  that  a  certified 
operation  notify  its  certifying  agent 
concerning  any  change  in  its  certified 
operation  that  may  affect  its  compliance 
with  the  Act  and  regulations  is  found  at 
§  205.400(f)(2). 

(3)  Tests  for  Soil  Fertility  and 
Irrigation  Water.  Certifying  agents 
suggested  that  applicants  for 
certification  be  required  to  submit  test 
results  for  soil  fertility  and  irrigation 
water  quality  to  prove  compliance  with 
the  NOP.  We  recognize  that  increasing 


soil  fertility  through  organic  production 
practices  is  a  goal  of  the  organic 
industry.  However,  soil  fertility  will  not 
qualify  or  disqualify  an  applicant  for 
organic  certification.  An  applicant  who 
has  independently  had  such  tests 
conducted  may,  but  is  not  required  to, 
include  them  with  the  application. 
While  the  Act  requires  that  handlers 
only  use  in  their  products  water  that 
meets  all  Safe  Drinking  Water  Act 
requirements,  no  similar  requirements 
are  placed  on  producers  and  the  water 
they  use  to  irrigate  their  crops.  For  these 
reasons,  we  are  not  requiring  applicants 
for  certification  to  submit  soil  fertility  or 
irrigation  water  quality  test  results. 

(4)  Timeliness  of  On-site  Inspection. 
The  first  proposal  required  a  certifying 
agent  to  conduct  an  initial  on-site 
inspection  within  a  reasonable  time 
following  a  favorable  preliminary 
evaluation  of  an  application  for 
certification.  Several  commenters  asked 
what  constitutes  reasonable  time 
between  submission  of  an  application 
and  an  on-site  inspection.  Others  stated 
that,  when  determining  what  constitutes 
reasonable  time,  consideration  should 
be  given  to  factors  such  as  when  the 
application  was  submitted  relative  to 
when  activities  demonstrating 
compliance  can  be  observed  and  when 
the  inspection  can  be  scheduled  to 
assure  the  presence  of  the  applicant. 

We  stated  in  the  first  proposal  that  we 
did  not  specify  a  time  within  which  an 
inspection  must  be  conducted  because 
the  time  would  vary  according  to  when 
the  application  was  submitted  and  the 
type  of  operation  to  be  inspected. 
"Timely  service  will  be  in  the  best 
interest  of  certifying  agents  since 
applicants  may  forward  complaints 
regarding  service  to  the  Administrator. 
Such  complaints  could  have  an  impact 
on  a  certifying  agent's  reaccreditation  or 
continued  accreditation.  Fiulher,  our 
original  position  is  consistent  with 
those  commenters  requesting  flexibility 
in  determining  what  constitutes 
reasonable  time.  Accordingly,  we  have 
made  no  changes  in  this  proposal 
regarding  what  constitutes  reasonable 
time.  This  requirement  is  found  at 
§  205.403(b). 

(5)  Additional  On-site  Inspections. 
Some  organic  associations  asked  what 
would  trigger  a  decision  to  conduct  an 
additional  on-site  inspection. 
Commenters  expressed  the  concern  that 
certifying  agents  could  conduct 
additional,  unneeded  inspections  at  the 
expense  of  operators  who  would  have  to 
pay  the  costs  of  the  inspections.  Other 
commenters  asked  who  would  pay  for 
the  additional  on-site  inspections.  Some 
certifying  agents  suggested  that 
guidelines  need  to  be  established  under 


Federal  Register/Vol.  65,  No.  49/Monday,  March  13,  2000 /Proposed  Rules 


13569 


which  additional  inspections  must  be 
conducted.  A  certifying  agent  suggested 
that  additional  inspections  could  be 
conducted  based  on  the  inspector's 
observations,  the  certifier's 
recommendation,  and,  possibly,  third- 
party  complaints. 

The  authority  for  on-site  inspections 
is  necessary  for  monitoring  and 
compliance  purposes  at  the  discretion  of 
the  certifying  agent,  the  Administrator, 
or  a  State  program's  governing  State 
official.  Such  on-site  inspections  would 
likely  be  precipitated  by  reasons  to 
believe  that  the  certified  operation  was 
operating  in  violation  of  one  or  more 
requirements  of  the  Act  or  these 
regulations.  The  on-site  inspection 
would  be  conducted,  as  necessary,  to 
obtain  information  needed  to  determine 
compliance  with  identified 
requirements. 

We  believe  policies  and  procedures 
regarding  additional  inspections, 
including  how  the  costs  of  such 
inspections  are  handled,  are  the 
responsibility  of  each  certifying  agent. 
Misuse  of  such  authority  would  be 
subject  to  review  by  the  Department 
during  its  evaluation  of  a  certifying 
agent  for  reaccreditation  and  at  other 
times  in  response  to  complaints. 
Certified  production  and  handling 
operations  could  file  complaints  with 
the  Department  at  any  time  should  they 
believe  a  certifying  agent  abuses  its 
authority  to  perform  additional 
inspections.  Accordingly,  we  have  made 
no  changes  in  this  proposal  based  on 
these  comments. 

(6)  Annual  Renewal  of  Certification. 
Commenters  requested  annual  renewal 
of  certification  rather  than  updates  to  a 
continuing  certification  program.  Other 
commenters  requested  that  the  notice  of 
certification  have  an  ending  date  or  be 
issued  for  an  established  period  of  time. 
An  industry  association  commented  that 
the  proposed  continuation  of 
certification  regulations  requires  a 
certified  operation  to  annually  certify 
that  it  is  complying  with  the  Act  and 
these  regulations.  This  commenter 
stated  that  the  proposed  continuation  of 
certification  procedures  changes  the 
process  of  recertification  to  one  more 
closely  resembling  self-certification. 
Another  industry  association  stated  that 
certification  until  surrendered  by  the 
certified  operation  or  suspended  or 
revoked  would  make  the  assurance  of 
compliance  extremely  difficult,  if  not 
impossible.  This  commenter  further 
stated  that  certifying  agents  will  be 
unable  to  effectively  monitor  applicants 
or  gain  needed  information.  This 
commenter  recommended  that  renewal 
paperwork  include  the  items  specified 
in  the  continuation  of  certification 


regulations  but  that  certifying  agents  use 
their  own  discretion  as  to  the  forms  and 
information  needed.  Similarly,  a 
certifying  agent  commented  that 
certification  must  be  renewed  with  an 
application  on  an  annual  basis  and  that 
no  operation  can  be  certified  for  life. 
This  commenter  recommended 
requiring  a  yearly  application  and  other 
documentation  deemed  necessary  by  the 
certifying  agent. 

We  disagree  with  the  commenters.  We 
prefer  continuous  certification  due  to 
the  very  real  possibility  that  the  renewal 
process  might  not  always  be  completed 
before  expiration  of  the  certification 
period.  Expiration  of  the  certification 
period  would  result  in  termination  of 
the  operation's  certification.  Even  a 
short  period  of  interruption  in  an 
operation's  organic  status  could  have 
severe  economic  ramifications.  Further, 
we  believe  that  a  regular  schedule  of 
expiration' of  certification  is 
unnecessary  inasmuch  as  all  certified 
operations  are  required  to  annually 
update  their  organic  system  plan  and 
submit  any  changes  to  their  certifying 
agent.  Accordingly,  this  proposal  retains 
the  provision  for  continuous 
certification. 

(7)  Timing  of  On-site  Inspections.  A 
State  certifying  agent  and  an  industry 
organization  stated  that  requiring  an  on- 
site  inspection  after  receipt  of  the 
renewal  application  is  not  consistent 
with  current  practice.  The  State 
certifying  agent  stated  that  it  moved  the 
renewal  date  to  January  1  of  each  year 
to  make  the  renewal  process  less 
burdensome  to  its  certified  producers. 
This  commenter  went  on  to  say  that  the 
annual  inspection  conducted  during  the 
appropriate  growing  or  processing 
season  is  used  to  evaluate  the  organic 
operation  in  the  renewal  process.  The 
State  certifying  agent  further  stated  that 
an  additional  inspection  at  renewal  time 
would  not  be  useful  if  it  was  not  an 
appropriate  time  to  observe  production 
practices  at  the  organic  operation.  Both 
commenters  requested  elimination  of 
the  requirement  that  the  certifying  agent 
arrange  and  conduct  an  on-site 
inspection  following  receipt  of  the 
operation's  annual  submission  of 
information.  These  commenters  also 
requested  that  a  determination  of 
noncompliance  be  based  on  on-site 
inspections  conducted  during  the 
previous  certification  year  and  a  review 
of  the  information  annually  submitted 
by  the  certified  operation. 

We  disagree  with  the  commenters. 
Certifying  agents  are  required  to 
schedule  on-site  inspections  for  a  time 
when  land,  facilities,  and  activities  that 
demonstrate  the  operation's  compliance 
or  capability  to  comply  with  the 


applicable  production  or  handling 
provisions  of  the  NOP  may  be  observed. 
Accordingly,  the  initial  certification 
must  have  followed  an  on-site 
inspection  performed  when  the 
operation  was  able  to  demonstrate  its 
compliance  or  capability  to  comply.  The 
certified  operation,  therefore,  should  be 
fulfilling  its  annual  continuation  of 
certification  obligations  at  a  time  when 
it  can  demonstrate  its  compliance  with 
the  Act  and  regulations.  The 
commenters'  recommendations  are  not 
accepted. 

Certification — Additional  Provisions 

Upon  further  review  of  the 
certification  provisions  in  the  first 
proposal,  we  have  decided  to  propose 
the  following  additions  and  changes. 

(1)  Requirements  for  Business 
Information.  We  have  revised  the 
business  information  required  of  all 
applicants  for  certification  as  an  organic 
operation.  First,  the  application  must 
include  the  name  of  the  person  who 
completed  the  application.  Certifying 
agents  will  use  this  information  when 
following  up  on  information  within  the 
application.  Second,  we  have  removed 
the  requirement  that  the  application 
include  the  names  of  personnel 
responsible  for  maintaining  compliance 
with  the  Act  and  regulations.  We 
believe  this  information  is  unnecessary 
since  the  person  responsible  for 
overseeing  compliance  is  the  certifying 
agent.  Third,  we  have  added  the 
requirement  that  when  the  appUcant  is 
a  corporation,  the  application  must 
include  the  name,  address,  and 
telephone  number  of  the  person 
authorized  to  act  on  the  applicant's 
behalf.  Fourth,  we  have  removed  the 
requirement  that  the  applicant  for 
certification  submit  a  statement  of 
compliance.  We  have  also  removed  the 
"Statement  of  Compliance"  section 
which  required  the  submission  of  a 
statement  of  compliance  with  the 
application  for  certification.  We  have 
removed  this  requirement  because  we 
have  determined  that  it  creates  an 
unnecessary'  burden  upon  applicants  for 
certification.  Section  205.400(a)  requires 
that  a  person  seeking  to  receive  or 
maintain  organic  certification  must 
comply  with  the  Act  and  applicable 
production  and  handling  regulations. 
Accordingly,  it  is  unnecessary  to  require 
a  separate  document  through  which  the 
applicant  for  certification  agrees  to 
comply  with  the  Act  and  regulations. 
The  requirements  for  the  submission  of 
business  information  with  the  request 
for  certification  are  found  at 

§  205.401(b). 

(2)  Disclosure  of  Previous 
Applications.  The  first  proposal 
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agent  to  treat  an  application  for 
certification  as  a  new  application  when 
such  application  includes  a  notification 
of  noncompliance  or  a  notice  of  denial 
of  certification.  While  the  new 
application  may  contain  the  same 
organic  system  plan  and  other 
information  provided  in  the 
unsuccessful  application  for 
certification,  it  must  also  provide  any 
new  information  or  changes  in 
operations  which  may  have  occurred 
since  the  filing  of  the  unsuccessful 
application.  The  updated  information 
concerning  the  applicant's  operation 
must  include  a  description  of  actions 
taken,  with  supporting  documentation, 
to  correct  the  deficiencies  identified  in 
the  notification  of  noncompliance.  This 
new  provision  is  found  at  §  205.405(e). 

Subpart  F— Accreditation  of  Certifying 
Agents 

This  subpart  sets  forth  the 
requirements  for  a  national  program  to 
accredit  State  and  private  entities  as 
certifying  agents  to  certify  domestic  or 
foreign  organic  production  or  handling 
operations.  This  subpart  also  provides 
that  USDA  will  accept  a  foreign 
certifying  agent's  accreditation  to  certify 
organic  production  or  handling 
operations  if:  (1)  USDA  determines, 
upon  the  request  of  a  foreign 
government,  that  the  standards  under 
which  the  foreign  government  authority 
accredited  the  foreign  certifying  agent 
meet  the  requirements  of  this  part;  or  (2) 
the  foreign  governmental  authority  that 
accredited  the  certifying  agent  acted 
under  an  equivalency  agreement 
negotiated  between  the  United  States 
Government  and  the  foreign 
government. 

This  National  Organic  Program  (NOP) 
accreditation  process  will  facilitate 
national  and  international  acceptance  of 
United  States  organically  produced 
agricultural  commodities.  The 
accreditation  requirements  in  these 
regulations  will  replace  the  organic 
assessment  voluntary,  fee-for-service 
program,  established  by  AMS  under  the 
Agricultural  Marketing  Act  of  1946. 
That  assessment  program  verifies  that 
State  and  private  organic  certifying 
agents  comply  with  the  requirements 
prescribed  under  the  International 
Organization  for  Standardization/ 
International  Electrotechnical 
Commission  Guide  65,  "General 
Requirements  for  Bodies  Operating 
Product  Certification  Systems"  (ISO 
Guide  65).-  ISO  Guide  65  provides  the 


general  requirements  that  a  certifying 
agent  would  need  to  meet  to  be 
recognized  as  competent  and  reliable. 
That  assessment  program  was  originally 
established  to  enable  organic  certifying 
agents  in  the  absence  of  a  U.S.  national 
organic  program  to  comply  with 
European  Union  (EU)  requirements 
beginning  on  June  30,  1999.  That 
assessment  program  verifies  that  State 
and  private  organic  certifying  agents  are 
operating  third-party  certification 
systems  in  a  consistent  and  reliable 
manner,  thereby  facilitating 
uninterrupted  exports  of  U.S.  organic 
agricultural  commodities  to  the  EU.  ISO 
Guide  65  is  used  as  a  benchmark  in 
developing  the  accreditation  program 
described  in  this  proposed  rule. 
Certifying  agents  accredited  under  the 
NOP  that  maintain  compliance  with  the 
Act  and  these  regulations  will  meet  or 
exceed  the  requirements  of  ISO  Guide 
65;  therefore,  the  organic  assessment 
program  is  no  longer  needed. 

Participation  in  the  NOP  does  not 
preclude  the  accredited  certifying  agent 
from  conducting  other  business 
operations,  including  the  certification  of 
agricultural  products,  practices,  and 
procedures.  An  accredited  certifying 
agent  may  not,  however,  engage  in  any 
business  operations  or  activities  which 
would  involve  the  agent  in  a  violation 
of  or  a  conflict  of  interest  under  the 
NOP. 

Proposal  Description 

The  Administrator  will  accredit 
qualified  domestic  and  foreign 
applicants  in  the  areas  of  crops, 
livestock,  wild  crops,  or  handling  or  any 
combination  thereof  to  certify  domestic 
or  foreign  production  or  handling 
operations  as  certified  organic 
operations.  Qualified  applicants  will  be 
accredited  for  5  years. 

Application  Process.  Certifying  agents 
will  apply  to  the  Administrator  for 
accreditation  to  certify  production  or 
handling  operations  operating  under  the 
NOP.  The  certifying  agent's  application 
must  include  basic  business 
information,  must  identify  each  area  of 
operation  for  which  accreditation  is 
requested  and  the  estimated  number  of 
each  type  of  operation  to  be  certified 
annually,  and  must  include  a  list  of 
each  State  or  foreign  country  where  it 
currently  certifies  production  or 
handling  operations  and  where  it 
intends  to  certify  such  operations. 


ill  g 


''  KSO/IEC  Guide  65  is  available  for  viewing  at 
USDA-AMS.  Transportation  and  Marketing 
Programs.  Room  2945-South  Building.  14th  and 
Independence  Ave..  SW.  Washington,  DC.  from  9:00 


a.m.  to  4:00  p.m.,  Monday  through  Friday  (except 
official  Federal  holidays).  A  copy  may  be  obtained 
from  the  American  National  Standards  Institute,  11 
West  42nd  Street,  New  York,  NY  10036:  Website: 
www.ansi.org;  E-mail:  ansionline@ansi.org; 
Telephone:  212-642-4900;  Facsimile:  212-398- 
0023. 
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Certifying  agents  must  also  submit 
personnel,  administrative,  conflict  of 
interest,  current  certification,  and  other 
documents  and  information  to 
demonstrate  their  expertise  in  organic 
production  or  handling  techniques, 
their  ability  to  comply  with  and 
implement  the  organic  certification 
program,  and  their  ability  to  comply 
with  the  requirements  for  accreditation. 

The  administrative  information 
submitted  by  the  applicant  should 
include  copies  of  their  procedures  for 
certifying  operations,  for  ensuring 
compliance  of  their  certified  operations 
with  the  Act  and  regulation,  for 
complying  with  recordkeeping 
requirements,  and  for  making 
information  available  to  the  public 
about  certified  operations.  The 
procedures  for  certifying  operations 
encompass  the  processes  used  by  the 
certifying  agent  to  evaluate  applicants, 
make  certification  decisions,  issue 
certification  certificates,  and  maintain 
the  confidentiality  of  any  business 
information  submitted  by  the  certified 
operation.  The  procedures  for  ensuring 
compliance  of  the  certified  operations 
would  include  the  methods  used  to 
review  and  investigate  certified 
operations,  for  sampling  and  residue 
testing,  and  to  report  violations. 

The  personnel  information  submitted 
with  the  application  should 
demonstrate  that  the  applicant  uses  a 
sufficient  number  of  adequately  trained 
personnel  to  comply  with  and 
implement  the  organic  certification 
program.  The  certifying  agent  will  also 
have  to  provide  evidence  that  its 
responsibly  connected  persons, 
employees,  and  contractors  with 
inspection,  analysis,  and  decision- 
making responsibilities  have  sufficient 
expertise  in  organic  production  or 
handling  techniques  to  successfully 
perform  the  duties  assigned.  They  must 
also  show  that  these  employees  have 
revealed  existing  or  potential  conflicts 
of  interest. 

Applicants  who  currently  certify 
production  or  handling  operations  must 
also  submit  a  list  of  the  production  and 
handling  operations  currently  certified 
by  them.  For  each  area  in  which  the 
applicant  requests  accreditation,  the 
applicant  should  furnish  copies  of 
inspection  reports  and  certification 
evaluation  documents  for  at  least  three 
operations.  If  the  applicant  underwent 
any  other  accrediting  process  in  the  year 
previous  to  the  application,  the 
applicant  should  also  submit  the  results 
of  the  process. 

Certifying  agents  are  prohibited  from 
providing  advice  concerning  organic 
practices  or  techniques  to  any 
certification  applicant  or  certified 


operation  for  a  fee,  other  than  as  part  of 
the  fees  under  the  certification  program. 
The  Administrator  will  provide 
oversight  of  the  fees  to  ensure  that  the 
schedule  of  fees  filed  with  the 
Administrator  is  applied  uniformly  and 
in  a  nondiscriminatory  manner.  The 
Administrator  may  inform  a  certifying 
agent  that  its  fees  appear  to  be 
unreasonable  and  require  that  the 
certifying  agent  justify  the  fees.  The 
Administrator  will  investigate  the  level 
of  fees  charged  by  an  accredited 
certifying  agent  upon  receipt  of  a  valid 
complaint  or  under  compelling 
circumstances  warranting  such  an 
investigation.  Certifying  agents  are 
prohibited  from  providing  advice 
concerning  organic  practices  or 
techniques  to  any  certification  applicant 
or  certified  operation  for  a  fee,  other 
than  as  part  of  the  fees  under  the 
certification  program. 

Statement  of  Agreement.  Upon  receipt 
of  the  certifying  agent's  application  for 
accreditation,  the  Administrator  will 
send  a  statement  of  agreement  to  the 
person  responsible  for  the  certifying 
agent's  day-to-day  operations  for 
signature.  The  statement  of  agreement 
affirms  that,  if  granted  accreditation  as 
a  certifying  agent  under  this  subpart,  the 
applicant  will  carry  out  the  provisions 
of  the  Act  and  the  regulations  in  this 
part.  Accreditation  will  not  be  approved 
until  this  statement  is  signed  and 
returned  to  the  Administrator. 

The  statement  of  agreement  will 
include  the  applicant's  agreement  to 
accept  the  certification  decisions  made 
by  another  U.S.  Department  of 
Agriculture  (USDA)-accredited 
certifying  agent  as  equivalent  to  its  own 
and  the  applicant's  agreement  to  refrain 
from  making  false  or  misleading  claims 
about  its  accreditation  status,  the  USDA 
accreditation  program,  or  the  nature  or 
qualities  of  products  labeled  as 
organically  produced.  Further,  the 
statement  will  include  the  applicant's 
agreement  to  pay  and  submit  the  fees 
charged  by  AMS  and  to  comply  with, 
implement,  and  carry  out  any  other 
terms  and  conditions  determined  by  the 
Administrator  to  be  necessa^}^ 
Applicants  are  also  required  to  affirm 
through  this  statement  of  agreement  that 
they  will:  (1)  Conduct  an  annual 
performance  appraisal  for  each 
inspector  used;  (2)  have  em  annual 
program  evaluation  conducted  of  their 
certification  activities  by  their  staff,  an 
outside  auditor,  or  a  consultant  who  has 
expertise  to  conduct  such  evaluations; 
and  (3)  implement  measures  to  correct 
any  deficiencies  in  compliance  with  the 
Act  and  regulations  identified  in  an 
inspector  performance  appraisal  or 
program  evaluation. 


A  private  entity  certifying  agent  must 
additionally  agree  to  hold  the  Secretary 
harmless  for  any  failure  on  the  agent's 
part  to  carry  out  the  provisions  of  the 
Act  and  regulations.  A  private  entity 
certifying  agent's  statement  will  also 
include  an  agreement  to  furnish 
reasonable  security  for  the  purpose  of 
protecting  the  rights  of  operations 
certified  by  such  certifying  agent.  Such 
security  will  be  in  an  amount  and 
according  to  such  terms  as  the 
Administrator  may  by  regulation 
prescribe.  A  private  entity  certifying 
agent  must  agree  to  transfer  all  records 
or  copies  of  records  concerning  its 
certification  activities  to  the 
Administrator  if  it  dissolves  or  loses  its 
accreditation.  A  private  entity  certifying 
agent  must  also  agree  to  make  such 
records  available  to  any  applicable  State 
program's  governing  State  official. 

Approval  of  Accreditation.  Upon 
receiving  all  the  required  information, 
including  the  statement  of  agreement, 
and  the  required  fee,  the  Administrator 
will  determine  if  the  applicant  meets 
the  requirements  for  accreditation.  The 
Administrator's  determination  will  be 
based  on  a  review  of  the  information 
submitted  and,  if  necessary,  a  review  of 
the  information  obtained  from  a  site 
evaluation.  The  Administrator  will 
notify  the  applicant  of  approval  of 
accreditation  in  writing.  The  notice  of 
accreditation  will  state  the  area(s)  for 
which  accreditation  is  given,  the 
effective  date  of  the  accreditation,  and, 
for  a  private-entity  certifying  agent,  the 
amount  and  type  of  security  that  must 
be  established. 

Certifying  agents  who  apply  for 
accreditation  and  do  not  meet  the 
requirements  for  accreditation  will  be 
provided,  in  accordance  with  §  205.665, 
with  a  notification  of  noncompliance 
and  given  an  opportunity  to  come  into 
compliance.  After  receipt  of  a 
notification  of  noncompliance,  the 
applicant  may  submit  a  description  of 
the  actions  taken  to  correct  the  noted 
deficiencies  and  evidence 
demonstrating  such  corrections  or  file 
an  appeal  with  the  Administrator.  If  the 
applicant  is  successful  in  its  appeal  or 
provides  acceptable  evidence 
demonstrating  correction  of  the 
deficiencies,  the  Administrator  will 
notify  the  applicant  of  accreditation.  If 
the  applicant  fails  to  correct  the 
deficiencies,  fails  to  report  the 
corrections  by  the  date  specified  in  the 
notification  of  noncompliance,  fails  to 
file  an  appeal  by  the  date  specified  in 
the  notification  of  noncompliance,  or  is 
unsuccessful  in  its  appeal,  the 
Administrator  will  issue  a  written 
notification  of  accreditation  denial  to 
the  applicant.  An  applicant  who  has 
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received  written  lotification  of 
accreditation  der  ial  may  apply  for 
accreditation  aga  n  at  any  time. 

Once  accreditel  a  certifying  agent 
may  establish  a  s  ;al,  logo,  or  other 
identifying  mark  to  be  used  by  certified 
production  and  Y  andling  operations. 
However,  the  cer  ifying  agent  may  not 
require  use  of  its  seal,  logo,  or  other 
identifying  mark  on  any  product  sold, 
labeled,  or  repres  ented  as  organically 
produced  as  a  co  idition  of  certification. 
The  certifying  ag  ;nt  also  may  not 
require  complian  ce  with  any  production 
or  handling  prac  ices  other  than  those 
provided  for  in  t  le  Act  and  regulations 
as  a  condition  fo   use  of  its  identifying 
mark.  This  provi  ;ion  does  not  apply  to 
States  with  more  restrictive 
requirements  approved  by  the 
Administrator  or  private-entity 
certifying  agents  certifying  operations 
within  such  Stat  ts. 

Site  Evaluatioi  is.  One  or  more 
representatives  c  f  the  Administrator 
will  perform  site  evaluations  for  each 
certifying  agent  i  n  order  to  examine  the 
certifying  agent's  operations  and  to 
evaluate  compli<  nee  with  the  Act  and 
regulations.  Site  evaluations  will 
include  an  on-sii  e  review  of  the 
certifying  agent'i  certification 
procedures,  decisions,  facilities, 
administrative  a;  id  management 
systems,  and  production  or  handling 
operations  certif  ed  by  the  certifying 
agent.  A  site  eva  nation  of  an 
accreditation  ap  ilicant  will  be 
conducted  befor  (  or  within  a  reasonable 
time  after  issuan  ze  of  the  applicant's 
notification  of  a<  creditation.  Certifying 
agents  will  be  hi  led  for  each  site 
evaluation  cond  icted  in  association 
with  an  initial  ai  creditation. 
amendments  to  an  accreditation,  and 
renewals  of  accr  jditation.  Certifying 
agents  will  not  b  e  billed  by  USDA  for 
USDA-initiated  ;ite  evaluations 
conducted  to  de  ermine  compliance 
with  the  Act  anc  regulations. 

As  noted  abov  e,  a  certifying  agent 
may  be  accredit!  id  prior  to  a  site 
evaluation.  If  thi  (  Administrator  finds, 
following  the  sil  e  evaluation,  that  an 
accredited  certil  ying  agent  is  not  in 
compliance  wit  i  the  Act  or  regulations, 
the  Administrat  )r  will  issue  the 

t  i  written  notification  of 
If  the  certifying  agent 


certifying  agent 
noncompliance 


the  corrections 
the  notification 


fails  to  correct  t  le  deficiencies,  report 
ly  the  date  specified  in 
Df  noncompliance,  or 
file  an  appeal  b]  ■  the  date  specified  in 
the  notification  of  noncompliance,  the 
Administrator  v  ill  begin  proceedings  to 
suspend  or  revc  te  the  accreditation.  A 
certifying  agent  that  has  had  its 
accreditation  su  spended  may  apply  for 
accreditation  ag  ain  at  any  time.  A 


private-entity  certifying  agent  whose 
accreditation  is  revoked  will  be 
ineligible  for  accreditation  for  a  period 
of  not  less  than  3  years  following  the 
date  of  such  determination. 
Peer  Review  Panels.  The 
Administrator  may  establish  a  peer 
review  panel  to  assist  in  evaluating 
applicants  for  accreditation.  Peer  review 
panels  will  be  used  at  the  discretion  of 
the  Administrator  following  the  site 
evaluation  of  a  certifying  agent,  but 
under  no  circumstances  will  the 
Administrator  convene  a  peer  review 
panel  when  the  peer  review  pool  does 
not  contain  sufficient  persons  qualified 
to  peer  review  the  certifying  agent. 
To  be  eligible  to  serve  on  a  peer 
review  panel,  the  applicant  for 
membership  in  the  peer  review  pool 
must  provide  the  Administrator  with  a 
written  description  and,  upon  request, 
supporting  documentation  of  its 
qualifications  to  conduct  peer  reviews. 
The  appUcant  for  membership  in  the 
peer  review  pool  must  address  possible 
limitations  on  availabiUty  to  serve  and 
include  information  concerning 
commercial  interests  with  any  person 
who  may  seek  to  become  or  who  is  an 
accredited  certifying  agent.  No  person 
who  has  or  has  had  a  commercial 
interest,  including  an  immediate  family 
interest  or  the  provision  of  consulting 
services,  in  an  applicant  for 
accreditation  or  renewal  of  accreditation 
will  be  appointed  to  a  panel  evaluating 
such  applicant  for  accreditation  or 
renewal  of  accreditation.  Persons 
accepted  to  the  pool  may  serve  until 
notified  that  their  appointment  has  been 
rescinded  by  the  Administrator  or  until 
they  are  no  longer  qualified,  whichever 
occurs  first.  Peer  reviewers  will  serve 
without  compensation. 

Peer  review  panels  will  consist  of  at 
least  three  but  no  more  than  five 
members.  A  Department  representative 
will  preside  over  the  panel.  A  peer 
review  panel  will  include  no  fewer  than 
two  members  who  possess  sufficient 
expertise  in  the  certifying  agent's  areas 
of  accreditation.  Peer  review  panels  may 
include  up  to  two  members  with 
expertise  in  other  disciplines,  including 
organizational  management  and  finance; 
member{s)  from  the  approved  State 
organic  certification  program  when  the 
applicant  is  a  private  entity  that  will 
operate  within  the  State;  and  member(s) 
from  a  foreign  government's  organic 
program  when  the  applicant  is  a  private 
entity  that  will  operate  within  the 
country. 

Each  person  on  a  peer  review  panel 
must  individually  review  the  site 
evaluation  report  prepared  by  the 
Department's  evaluator{s)  and  any  other 
information  that  may  be  provided  by  the 


Administrator  relevant  to  continuing  or 
renewing  the  accreditation  status  of  a 
certifying  agent.  Information  about  the 
certifying  agent  received  as  part  of  the 
review  process  is  confidential 
information,  and  peer  reviewers  must 
not  release,  copy,  quote,  or  otherwise 
use  material  fi-om  the  information 
received  other  than  in  the  report 
required  to  be  submitted.  Each  peer 
reviewer  must  agree  to  treat  the 
information  received  for  review  as 
confidential. 

A  peer  review  panel  meeting  will  be 
held  solely  for  the  purposes  of 
exchanging  information.  Any  meeting  or 
conference  call  will  be  conducted  in  a 
manner  that  will  ensure  the  actions  of 
panel  members  are  carried  out  on  an 
individual  basis  with  any  opinions  and 
reconmiendations  by  a  member  being 
made  individually.  We  do  not  believe 
that  it  is  usual  to  have  consensus  in  peer 
review  or  that  it  is  the  best  use  of  USDA 
resources  or  the  time  of  peer  reviewers 
to  seek  consensus  under  a  single  report. 
Further,  requiring  a  consensus  report 
may  make  peer  review  panels  subject  to 
the  Federal  Advisory  Committee  Act, 
which  might  stifle  meaningful  dialog 
between  reviewers,  increase  the  cost 
and  time  required  of  peer  reviewers  for 
peer  review  service,  and  result  in 
problems  obtaining  volunteers  for 
service  on  peer  review  panels. 

Peer  review  panel  members  will 
prepare  and  submit  individual  reports, 
including  recommendations,  to  the 
Administrator  regarding  a  certifying 
agent's  ability  to  conduct  and  perform 
certification  activities.  The 
Administrator  will  consider  the  reports 
when  determining  whether  to  continue 
or  renew  the  certifying  agent's 
accreditation.  Copies  of  the  peer  review 
panel  reports  will  be  provided,  upon 
request,  to  the  certifying  agent,  and 
written  responses  from  the  certifying 
agent  may  be  submitted  for 
consideration  by  the  Administrator. 
Copies  of  peer  review  panel  reports  may 
be  provided  to  any  person  requesting 
such  reports  imder  the  Freedom  of 
Information  Act. 

Continuing  Accreditation.  An 
accredited  certifying  agent  must  submit 
annually  to  the  Administrator,  on  or 
before  the  anniversary  date  of  the 
issuance  of  the  notification  of 
accreditation,  the  following  reports  and 
fees:  (1)  A  complete  and  accurate  update 
of  its  business  information,  including  its 
fees,  and  information  evidencing  its 
expertise  in  organic  production  or 
handhng  and  its  ability  to  comply  with 
these  regulations;  (2)  information 
supporting  any  changes  requested  in  the 
areas  of  accreditation;  (3)  a  description 
of  measures  implemented  in  the 
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previous  year  and  any  measures  to  be 
implemented  in  the  coming  year  to 
satisfy  any  terms  and  conditions 
specified  in  the  most  recent  notification 
of  accreditation  or  notice  of  renewal  of 
accreditation;  (4)  the  results  of  the  most 
recent  inspector  performance  appraisals 
and  annual  program  evaluation  emd  a 
description  of  adjustments  to  the 
certifying  agent's  operation  and 
procedures  implemented  or  to  be 
implemented  in  response  to  the 
appraisals  and  evaluation;  and  (5)  the 
required  AMS  fees. 

Certifying  agents  will  keep  the 
Administrator  informed  of  their 
certification  activities  by:  (1)  Providing 
the  Administrator  with  a  copy  of  any 
notice  of  denial  of  certification, 
notification  of  noncompliance, 
notification  of  noncompliance 
correction,  notification  of  proposed 
suspension  or  revocation,  and 
notification  of  suspension  or  revocation 
issued  simultaneously  with  its  issuance; 
and  (2)  on  a  quarterly  calendar  basis,  the 
name,  address,  and  telephone  number  of 
each  operation  granted  certification. 

One  or  more  site  evaluations  will 
occur  during  the  5-year  period  of 
accreditation  to  determine  whether  an 
accredited  certifying  agent  is  complying 
with  the  Act  and  regulations.  USDA  will 
establish  an  accredited  certifying  agent 
compliance  monitoring  program,  which 
will  involve  no  less  than  one  randomly 
selected  site  evaluation  of  each 
certifying  agent  during  its  5-year  period 
of  accreditation.  Larger  and  more 
diverse  operations,  operations  with 
clients  marketing  their  products 
internationally,  and  operations  with  a 
history  of  problems  should  expect  more 
frequent  site  evaluations  by  USDA. 
Operations  with  clients  marketing  their 
products  internationally  will  be 
aimually  site  evaluated  to  meet  the  ISO- 
Guide  61  ^  requirement  for  periodic 
surveillance  of  accredited  certifying 
agents.  USDA  may  also  conduct  site 
evaluations  during  investigations  of 
alleged  or  suspected  violations  of  the 
Act  or  regulations  and  in  followup  to 
such  investigations.  Such  investigations 
will  generally  be  the  result  of 
complaints  filed  with  the  Administrator 
alleging  violations  by  the  certifying 
agent.  Compliance  site  evaluations  may 
be  announced  or  unannounced  at  the 


'^  ISO/IEC  Guide  61  is  available  for  viewing  at 
USDA-AMS.  Transportation  and  Marketing 
Programs.  Room  2945 — South  Building,  14th  and 
Independence  Ave..  SW.  Washington.  DC.  from  9:00 
a.m.  to  4:00  p.m..  Monday  through  Friday  (except 
official  Federal  holidays).  A  copy  may  be  obtained 
from  the  American  National  Standards  Institute.  1 1 
West  42nd  Street.  New  York.  NY  10036:  Website: 
www.ansi.org;  E-mail:  ansionline®ansi.org; 
Telephone:  212-642^900:  Facsimile:  212-398- 
0023. 


discretion  of  the  Administrator. 
Certifying  agents  will  not  be  billed  by 
USDA  for  USDA-initiated  site 
evaluations  conducted  to  determine 
compliance  with  the  Act  and 
regulations. 

An  accredited  certifying  agent  must 
provide  sufficient  information  to 
persons  seeking  certification  to  enable 
them  to  comply  with  the  applicable 
requirements  of  the  Act  and  these 
regulations.  The  certifying  agent  must 
maintain  strict  confidentiality  with 
respect  to  its  clients  and  not  disclose  to 
third  parties  (with  the  exception  of  the 
Secretary  or  the  applicable  State 
program's  governing  State  official  or 
their  authorized  representatives)  any 
business-related  information  concerning 
any  client  obtained  while  implementing 
these  regulations  except  as  authorized 
by  regulation.  A  certifying  agent  must 
make  the  following  information 
available  to  the  public:  (1)  Certification 
certificates  issued  during  the  current 
and  3  preceding  calender  years;  (2)  a  list 
of  producers  and  handlers  whose 
operations  it  has  certified,  including  for 
each  the  name  of  the  operation,  type(s) 
of  operation,  and  the  effective  date  of 
the  certification,  during  the  current  and 
3  preceding  calender  years;  and  (3)  the 
results  of  laboratory  analyses  for 
residues  of  pesticides  and  other 
prohibited  substances  conducted  during 
the  current  and  3  preceding  calender 
years.  A  certifying  agent  may  make 
other  business  information  available  to 
the  public  if  permitted  in  writing  by  the 
producer  or  handler.  This  information 
will  be  made  available  to  the  public  at 
the  public's  expense. 

An  accredited  certifying  agent  must 
maintain  records  according  to  the 
following  schedule:  (1)  Records 
obtained  from  applicants  for 
certification  and  certified  operations 
must  be  maintained  for  not  less  than  5 
years  beyond  their  receipt;  (2)  records 
created  by  the  certifying  agent  regarding 
applicants  for  certification  and  certified 
operations  must  be  maintained  for  not 
less  than  10  years  beyond  their  creation; 
and  (3)  records  created  or  received  by 
the  certifying  agent  pursuant  to  the 
accreditation  requirements,  excluding 
any  records  covered  by  the  10-year 
requirement  must  be  maintained  for  not 
less  than  5  years  beyond  their  creation 
or  receipt.  Examples  of  records  obtained 
from  applicants  for  certification  and 
certified  operations  include  organic 
production  system  plans,  organic 
handling  system  plans,  application 
documents,  and  any  documents 
submitted  to  the  certifying  agent  by  the 
applicant/certified  operation.  Examples 
of  records  created  by  the  certifying  agent 
regarding  applicants  for  certification 


and  certified  operations  include 
certification  certificates,  notice  of  denial 
of  certification,  notification  of 
noncompliance,  notification  of 
noncompliance  correction,  notification 
of  proposed  suspension  or  revocation, 
notification  of  suspension  or  revocation, 
correspondence  with  applicants  and 
certified  operations,  on-site  inspection 
reports,  documents  concerning  residue 
testing,  and  internal  working  papers  and 
memoranda  concerning  applicants  and 
certified  operations.  Examples  of 
records  created  or  received  by  the 
certifying  agent  pursuant  to  the 
accreditation  requirements  include 
operations  manuals;  policies  and 
procedures  documents  (personnel, 
administrative);  training  records;  annual 
performance  appraisals  and  supporting 
documents;  conflict  of  interest 
disclosure  reports  and  supporting 
documents;  annual  program  evaluation 
working  papers,  memoranda,  letters, 
and  reports;  fee  schedules;  quarterly 
reports  of  operations  granted 
certification;  application  materials 
submitted  to  the  NOP;  correspondence 
received  from  and  sent  to  USDA;  and 
aimual  reports  to  the  Administrator. 

The  certifying  agent  must  make  all 
records  available  for  inspection  and 
copying  during  normal  business  hours 
by  authorized  representatives  of  the 
Secretary  and  the  applicable  State 
program's  governing  State  official.  In  the 
event  that  the  certif\ing  agent  dissolves 
or  loses  its  accreditation,  it  must 
transfer  to  the  Administrator  and  make 
available  to  any  applicable  State 
program's  governing  State  official  all 
records  or  copies  of  records  concerning 
its  certification  activities. 

Certifying  agents  are  also  required  to 
prevent  conflicts  of  interest  and  to 
require  the  completion  of  an  annual 
conflict  of  interest  disclosure  report  by 
all  persormel  designated  to  be  used  in 
the  certification  operation.  Coverage  of 
the  conflict  of  interest  provisions 
extends  to  immediate  family  members 
of  the  certifying  agent;  responsibly 
connected  persons  of  the  certifying 
agent;  and  any  employee,  inspector, 
contractor,  or  other  personnel  of  the 
certifying  agent.  A  certifying  agent  may 
not  certify  a  production  or  handling 
operation  if  the  certifying  agent  or  a 
responsibly  connected  party  of  such 
certifying  agent  has  or  has  held  a 
commercial  interest  in  the  production  or 
handling  operation,  including  an 
immediate  family  interest  or  the 
provision  of  consulting  services,  within 
the  12-month  period  prior  to  the 
application  for  certification.  A  certifying 
agent  may  certify  a  production  or 
handling  operation  if  any  employee, 
inspector,  contractor,  or  other  personnel 
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of  the  certifying  a  jent  has  or  has  held 
a  commercial  intt  rest,  including  an 
immediate  family  interest  or  the 
provision  of  cons  dting  services,  within 
the  12-month  per  od  prior  to  the 
application  for  ce  -tification.  However, 
any  such  person  i  aust  be  excluded  from 
work,  discussions ,  and  decisions  in  all 
stages  of  the  certi  ication  process  and 
the  monitoring  of  the  entity  in  which 
they  have  or  have  held  a  commercial 
interest.  The  acce  stance  of  payment, 
gifts,  or  favors  of  iny  kind,  other  than 
prescribed  fees,  fi  om  any  business 
inspected  is  proh  bited.  However,  a 
certifying  agent  tlat  is  a  not-for-profit 
organization  witli  an  Internal  Revenue 
Code  tax  exempti  on  or,  in  the  case  of  a 
foreign  certifying  agent,  a  comparable 
recognition  of  no  -for-profit  status  from 
its  government,  n  lay  accept  voluntary 
labor  from  certifii  id  operations. 
Certifying  agents  are  also  prohibited 
from  providing  ai  Ivice  concerning 
organic  practices  or  techniques  to  any 
certification  appl  icant  or  certified 
operation  for  a  fe ;,  other  than  as  part  of 
the  fees  under  th !  certification  program. 

No  accredited  ( lertify-ing  agent  may 
exclude  from  par  icipation  in  or  deny 
the  benefits  of  th  (  NOP  to  any  person 
due  to  discrimini  tion  because  of  race, 
color,  national  origin,  gender,  religion, 
age,  disability,  p(  ilitical  beliefs,  sexual 
orientation,  or  m  u-ital  or  family  status. 
Renewal  of  Ao  reditation.  To  avoid  a 
lapse  in  accredit;  ition,  certifying  agents 
must  apply  for  re  newal  of  accreditation 
6  mondis  prior  t(  the  fifth  anniversary 
of  issuance  of  th(  notification  of 
accreditation  anc  each  subsequent 
renewal  of  accreditation.  The 
accreditation  of  (  ertifying  agents  who 
make  timely  app  ication  for  renewal  of 
accreditation  wi  I  not  expire  during  the 
renewal  process.  The  accreditation  of 
certifying  agents  who  fail  to  make 
timely  applicatit  n  for  renewal  of 
accreditation  wi  1  expire  as  scheduled 
unless  renewed  )rior  to  the  scheduled 
expiration  date,  "ertifying  agents  with 
an  expired  accre  iitation  must  not 
perform  certifies  tion  activities  under  the 
Act  and  these  re  ;ulations. 

Following  reci  ipt  of  the  certifying 
agent's  annual  n  port  and  fees,  the 
results  of  a  site  ( valuation,  and,  when 
applicable,  the  r  sports  submitted  by  a 
peer  review  pan  il,  the  Administrator 
will  determine  v  rhether  the  certifying 
agent  remains  in  compliance  with  the 
Act  and  regulati  )ns  and  should  have  its 
accreditation  rei  lewed.  Upon  a 
determination  tl  at  the  certifying  agent 
is  in  complianc(  with  the  Act  and 
regulations,  the  administrator  will  issue 
a  notice  of  rene^  /al  of  accreditation.  The 
notice  of  renew;  1  will  specify  any  terms 
and  conditions  i  hat  must  be  addressed 


by  the  certifying  agent  and  the  time 
within  which  those  terms  and 
conditions  must  be  satisfied.  Renewal  of 
accreditation  will  be  for  5  years.  Upon 
a  determination  that  the  certifying  agent 
is  not  in  compliance  with  the  Act  and 
regulations,  the  Administrator  will 
initiate  proceedings  to  suspend  or 
revoke  the  certifying  agent's 
accreditation.  Any  certifying  agent 
subject  to  a  proceeding  to  suspend  or 
revoke  its  accreditation  may  continue  to 
perform  certification  activities  pending 
resolution  of  the  proceedings  to  suspend 
or  revoke  the  accreditation. 

Accreditation — Changes  Based  on 
Comments 

This  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  Equivalency  of  Imported  Organic 
Products.  We  have  removed  the 
regulations  on  equivalency  of  imported 
organic  products  included  in  the  first 
proposal.  In  this  proposal,  we  have 
added  foreign  certifying  agents  as 
entities  eligible  for  accreditation  as 
certifying  agents  quedified  to  certify 
domestic  and  foreign  organic 
production  and  handling  operations.  We 
have  also  added  to  subpart  A  definitions 
for  private  entity  and  State  entity.  We 
have  defined  "private  entity"  as  any 
domestic  or  foreign  nongovernmental 
for-profit  or  not-for-profit  organization 
providing  certification  services.  We 
have  defined  "State  entity"  as  any 
domestic  or  foreign  governmental 
subdivision  providing  certification 
services. 

In  commenting  on  the  first  proposal, 
several  commenters  expressed 
confusion  as  to  how  the  Secretary 
would  determine  equivalency  of 
imported  organic  products.  They  also 
expressed  confusion  as  to  how  the 
Secretary  would  ensure  that  imported 
products  met  the  same  requirements  as 
those  produced  domestically.  We  have 
addressed  these  concerns  by  adding 
foreign  certifying  agents  as  private  or 
state  entities  that  may  be  accredited 
under  the  NOP.  We  have  also  provided 
that  USDA  will  accept  a  foreign 
certifying  agent's  accreditation  to  certify 
organic  production  or  handling 
operations  if:  (1)  USDA  determines, 
upon  the  request  of  a  foreign 
government,  that  the  standards  under 
which  the  foreign  government  authority 
accredited  the  foreign  certifying  agent 
meet  the  requirements  of  this  part;  or  (2) 
the  foreign  governmental  authority  that 
accredited  the  certifying  agent  acted 
under  an  equivalency  agreement 
negotiated  between  the  United  States 
Government  and  the  foreign 
government.  These  changes  ensure  that 
all  certifying  agents,  including  foreign 


private  and  state  certifying  agents,  will 
be  required  to  meet  the  same 
requirements  to  be  recognized  as 
qualified  to  certify  organic  production 
or  handling  operations.  This  change 
provides  foreign  private  emd  state 
certifying  agents  with  transparent 
standards  for  accreditation. 

A  commenter  raised  concerns  that  we 
acted  in  violation  of  international 
agreements  and  domestic  policy  by 
proposing  rules  that  were  contrary  to 
internationally  accepted  organic 
standards  and,  thus,  created  an 
unacceptable  barrier  to  trade.  The  Act 
directs  the  Secretary  to  establish 
national  standards  governing  the 
marketing  of  certain  agricultural 
products  as  organically  produced 
products.  In  accordance  with  our 
international  agreements,  this  proposal 
ensures  that,  with  respect  to 
accreditation  under  this  subpart, 
products  imported  from  the  territory  of 
any  country  are  being  accorded 
treatment  no  less  favorable  than  that 
accorded  to  products  of  U.S.  origin. 
However,  in  accordance  with  our 
international  trade  agreements  and  upon 
implementation  of  this  program,  the 
Administrator  will  give  positive 
consideration  to  accepting  as  equivalent 
technical  regulations  of  other  countries, 
even  if  these  regulations  differ  from  our 
own,  provided  such  regulations  fulfil 
the  objectives  of  this  proposed  program. 
Any  such  equivalency  agreements  will 
be  negotiated  on  a  case-by-case  basis, 
and  ample  opportunity  for  public 
comment  will  be  provided  before  and 
during  the  negotiation  process. 

Two  commenters  requested  that  the 
Secretary  recognize  international 
accreditation  systems  for  foreign  organic 
certification  programs  and  establish  the 
requirements  for  approval  of  such 
systems  in  this  proposal.  We  have 
instead  proposed  for  the  purposes  of 
this  rule  that  all  certifying  agents, 
regardless  of  their  country  of  origin, 
meet  the  same  requirements  for 
accreditation  through  the  provisions  of 
this  subpart. 

One  commenter  requested  that  all 
imported  organic  products  be  labeled  by 
their  respective  country  of  origin.  The 
purpose  of  this  proposal  is  to  provide 
the  requirements  for  the  marketing  of 
agricultural  products  in  the  United 
States  that  are  labeled  or  sold  as  organic. 
The  issue  of  country-of-origin  labeling 
of  imported  products  is  not  related  to 
this  proposal  or  the  Act.  Further, 
regulations  pertaining  to  the  labeling  of 
organic  agricultural  products  should  not 
be  used  to  enforce  country-of-origin 
labeling  requirements. 

Several  commenters  stated  that  the 
first  proposal  did  not  take  into  account 
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the  use  of  equivalency  to  ensure  the 
marketing  of  U.S.  organic  products  in 
foreign  markets.  The  Department  will 
work  to  oppose  other  countries'  organic 
regulations  that  would  prohibit  entry  of 
U.S.  organic  product  produced  under 
the  Act  or  these  regulations.  As 
appropriate,  the  U.S.  Government  may 
represent  U.S.  organic  interests  in 
international  govemment-to-government 
bodies.  However,  neither  of  these 
objectives  is  intended  to  be  achieved  by 
this  rule. 

(2)  Accreditation  Requirements 
Regarding  Expertise  of  Employees.  We 
have  added  a  new  regulation  to  the 
general  requirements  for  accreditation. 
This  regulation  requires  that  the 
certifying  agent  ensure  that  its 
responsibly  connected  persons, 
employees,  and  contractors  with 
inspection,  analysis,  and  decision- 
making responsibilities  have  sufficient 
expertise  in  organic  production  or 
handling  techniques  to  sufficiently 
perform  the  duties  assigned.  Certifying 
agents  were  required  under  the  first 
proposal  to  use  a  sufficient  number  of 
adequately  trained  persoimel,  including 
inspectors.  They  were  also  required  to 
conduct  an  aimual  performance 
appraisal  of  each  inspector. 

Commenters  felt  that  the  proposed 
rule  did  not  sufficiently  ensure  that 
certifying  agents  would  employ 
qualified  individuals.  One  of  these 
commenters  requested  that  we  require 
organic  certification  inspectors  to 
participate  in  an  inspector  accreditation 
program,  such  as  that  offered  by  the 
Independent  Organic  Inspectors 
Association.  We  believe  that  inspector 
participation  in  an  inspector 
accreditation  program  should  be  left  to 
the  discretion  of  the  inspector  and 
certifying  agent.  However,  we  believe 
that  the  new  requirement  combined 
with  the  requirements  from  the  first 
proposal  should  ensiu-e  that  responsibly 
connected  persons,  employees,  and 
contractors  of  an  accredited  certifying 
agent  are  qualified  to  perform  their 
inspection,  analysis,  and  decision- 
making duties.  This  new  regulation  is 
found  at  §  205.501(a)(5)  of  this  proposal. 

(3)  Recordkeeping  Requirements.  We 
have  proposed  a  new  §  205.510(b), 
which  identifies  three  categories  of 
records  and  their  retention  periods.  This 
new  paragraph  was  added  to  address 
commenter  concern  that  the 
requirement  that  an  accredited 
certifying  agent  maintain  records  about 
all  of  its  activities  for  10  years  was 
excessive  and  imnecessary.  Commenters 
suggested  a  5-  to-7-year  retention 
period.  We  agree  that  for  some  records, 
a  retention  period  of  10  years  may  be 
excessive.  Accordingly,  in  this  proposal. 


we  are  proposing  three  retention 
periods.  First,  records  created  by  the 
certifying  agent  regarding  applicants  for 
certification  and  certified  operations 
would  have  to  be  maintained  for  not 
less  than  10  years  beyond  their  creation. 
We  believe  this  retention  period  to  be 
consistent  with  the  Act's  requirement 
that  the  certifying  agent  maintain  all 
records  concerning  its  activities  for  a 
period  of  not  less  than  10  years.  Second, 
records  obtained  fi-om  applicants  for 
certification  and  certified  operations 
would  have  to  be  maintained  for  not 
less  than  5  years  beyond  their  receipt. 
This  retention  period  is  the  same  as  that 
required  by  the  Act  for  the  retention  of 
records  by  the  certified  operation.  Since 
the  certified  operation  can  dispose  of  its 
records  5  years  after  their  creation,  the 
certifying  agent  should  also  be  able  to 
dispose  of  those  records  it  receives  from 
the  certified  operation  5  years  after  their 
receipt.  Third,  records  created  or 
received  by  the  certifying  agent  for 
USDA  accreditation  would  have  to  be 
maintained  for  not  less  than  5  years 
beyond  their  creation  or  receipt. 

(4)  Conflict  of  Interest  Provisions.  We 
have  made  three  changes  which  we 
believe  will  strengthen  the  conflict  of 
interest  provisions.  We  have  made  these 
changes  because  we  concur  with  the 
comment  from  a  research  foundation 
stating  that  the  provisions  for 
preventing  conflicts  of  interest  needed 
to  be  significantly  strengthened.  First, 
we  have  added  a  new 
§  205.501(a)(ll)(v),  which  requires  the 
completion  of  an  annual  conflict  of 
interest  disclosure  report  by  all 
personnel  designated  to  be  used  in  the 
certification  of  an  operation,  including 
administrative  staff,  certification 
inspectors,  members  of  any  certification 
review  and  program  evaluation 
committees,  contractors,  and  all  parties 
responsibly  cormected  to  the  certifying 
agent.  Second,  coverage  of  the  conflict 
of  interest  provisions  has  been  extended 
to  immediate  family  members  of  the 
certifying  agent;  responsibly  connected 
persons  of  the  certifying  agent;  and  any 
employee,  inspector,  contractor  (to  be 
used  in  the  certification  of  an 
operation),  or  other  persoiuiel  of  the 
certifying  agent.  Immediate  family 
members  would  include  the  spouse; 
minor  children,  including  legally 
adopted  children;  or  blood  relatives 
who  reside  in  the  immediate  household 
of  a  certifying  agent;  responsibly 
connected  person  of  the  certifying  agent; 
or  any  employee,  inspector,  contractor, 
or  other  persoimel  of  the  certifying 
agent.  Third,  this  proposal  lists 
contractors  among  those  persons  who 
are  prohibited  from  accepting  pajanent. 


gifts,  or  favors  of  any  kind,  other  than 
regular  fees  from  any  business  inspected 
by  the  certifying  agent.  This  addition, 
which  is  found  at  §205.501(a)(ll).  was 
made  to  clarify  that  contractors, 
including  contract  inspectors,  are 
prohibited  from  accepting  payment, 
gifts,  or  favors  of  any  kind,  other  than 
regular  fees. 

(5)  Use  of  Voluntary  Labor  We  have 
added  an  exception  to  the  prohibition  of 
the  acceptance  of  payment,  gifts,  or  • 
favors  of  any  kind.  The  exception' 
provides  that  any  certifying  agent  that  is 
a  not-for-profit  organization  with  an 
Internal  Revenue  Code  tax  exemption 
or,  in  the  case  of  a  foreign  certifying 
agent,  a  comparable  recognition  of  not- 
for-profit  status  from  its  government 
may  accept  voluntary  labor  from 
certified  operations.  Internal  Revenue 
Code  tax  exemption  or,  in  the  case  of  a 
foreign  certifying  agent,  a  comparable 
recognition  from  its  government  is 
required  as  verification  of  the  certifying 
agent's  status  as  a  not-for-profit 
organization.  This  change  was  made  to 
clarify  our  original  intent  that  not-for- 
profit  certifying  agents  would  be 
allowed  to  accept  volunteer  labor  from 
persons  certified  by  the  certifying  agent. 

In  the  preamble  to  the  first  proposal, 
we  stated  that  we  would  not  consider  a 
volunteer  who  performs  services  for  a 
not-for-profit  certifying  agent  as 
providing  favors  to  any  particular 
individual  in  that  agency  and,  therefore, 
would  not  consider  the  certifying  agent 
as  being  in  a  conflict  of  interest 
situation  by  accepting  such  services 
from  volunteers.  We  have  made  this 
clarification  because  a  commenter 
expressed  the  belief  that  the  certifying 
agent  should  be  allowed  to  receive 
donations  of  time,  food,  and  money 
beyond  any  mandatory  fees  from 
persons  they  certify.  The  Act  prohibits 
certifying  agents  from  accepting 
payments,  gifts,  or  favors  of  any  kind 
from  a  business  inspected,  other  than 
prescribed  fees.  Accordingly,  this 
exception  is  limited  to  acceptance  of 
voluntary  labor  by  not-for-profit 
certifying  agents.  While 
§205.501{a)(ll)(iii)  prohibits  the 
acceptance  of  payments,  gifts,  or  favors 
of  any  kind,  other  than  prescribed  fees, 
from  any  business  inspected  for 
certification  as  a  producer  or  handler  of 
organic  agricultiu-al  products,  the 
paragraph  does  not  prohibit  the 
accredited  certifying  agent  from 
accepting  payments,  gifts,  or  favors  of 
any  kind,  including  time,  food,  or 
money,  from  persons  for  whom  they  do 
not  provide  inspections  for  certification 
as  a  producer  or  handler  of  organic 
agricultural  products. 
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(6)  Certificatioi  Fees.  We  have 
removed  the  requ  irement  that  a 
certifv'ing  agent  c  large  only  such  fees  to 
applicants  for  cer  ification  and 
operations  it  certi  fies  that  the  Secretary 
determines  are  re  isonable.  We  have 
made  this  change  because  we  concur 
with  those  comm  mters  who  expressed 
the  belief  that  cer  tifying  agents  should 
be  permitted  to  s<  t  their  own  fees 
without  the  appr(  ival  of  the  Secretary. 
Hov^;^ver,  we  con  tinue  to  believe  that 
the  Administrato  •  should  retain 
oversight  of  the  fi  les,  not  for  the  purpose 
of  setting  the  fee«  or  of  dictating  the 
level  of  the  fees.  >ut  for  the  purpose  of 
determining  if  an  y  certifying  agent's  fees 
are  so  high  as  to  te  uiueasonable  and  to 
ensure  that  the  s(  hedule  of  fees  filed 
with  the  Admini;  trator  are  applied 
uniformly  and  in  a  nondiscriminatory 
maimer.  The  Adi  linistrator  should  also 
retain  the  ability  to  inform  a  certifying 
agent  that  its  fees  appear  to  be 
unreasonable  an<  to  require  a 
justification  for  t  le  level  of  fees  set  by 
the  certifying  age  nt.  We  further  believe 
that  the  Adminis  trator  should  retain  the 
ability  to  investi]  ate  the  level  of  fees 
charged  by  an  ac  credited  certifying 
agent  if  a  compla  int  is  made  or  if 
compelling  circu  mstances  warrant  such 
an  investigation.  Accordingly,  we  have 
proposed  at  §  201  i.501(a)(15)  that  a 
certifying  agent  i  tiust  charge  applicants 
for  certification  i  nd  certified  production 
and  handling  op  srations  only  those  fees 
and  charges  that  it  has  filed  with  the 
Administrator.  V  le  have  also  included  at 
§  205.642  regula  ions  with  respect  to 
fees  charged  by  (  ertifying  agents  to 
producers  and  h  mdlers.  Section 
205.642  is  discu  ;sed  under  fees  in 
subpart  G  of  this  preamble. 

(7)  State  StamJards  That  Vary  From 
the  National  Or^  anic  Program.  We  have 
added  an  except  ion  to  the  regulation 
which  prohibite  1  certifying  agents  from 
requiring,  as  a  ci  )ndition  for  use  of  the 
certifying  agent'  i  identifying  mark, 
compliance  witll  any  farming  or 
handling  requin  iments  other  than  those 
provided  for  in  he  Act  and  regulations. 
The  exception  p  rovides  that  the 
requirement  do«  s  not  apply  to  States 
with  more  restri  ctive  requirements 
approved  by  thf  Secretary  or  private 
entity  certifying  agents  certifying 
production  or  h  mdling  operations 
within  States  w  th  more  restrictive 
requirements  aj  proved  by  the  Secretary. 
This  change  wa ;  made  because  we  agree 
with  the  State  c  jmmenters  who  stated 
that  the  prohibi  ion  on  requiring 
compliance  wit  i  any  farming  or 
handling  requir  jments  other  than  those 
provided  for  in  the  Act  and  regulations 
would  prohibit  States  from  requiring 


that  their  more  restrictive  standards, 
approved  by  the  USDA,  be  met  as  a 
requirement  for  use  of  the  State's  logo 
on  organically  produced  products.  We 
did  not  intend  to  prohibit  States  from 
requiring  that  their  more  restrictive 
standards  be  met  as  a  requirement  for 
use  of  the  State's  logo  on  organically 
produced  products.  Including  this 
exception  in  §  205.501(b)(2)  will  permit 
States  with  more  restrictive 
requirements  approved  by  the  Secretary 
and  private  entity  certifying  agents 
certifying  production  or  handling 
operations  within  the  borders  of  such 
States  to  require  that  the  State's  more 
restrictive  standards  be  met  as  a 
requirement  for  use  of  their  logo  or 
other  identifying  mark  on  organically 
produced  products. 

Certifying  agents  may  not  require  a 
certified  operation  to  meet  production 
or  handling  standards  greater  than  those 
established  by  the  Department  or,  when 
applicable,  an  approved  State  organic 
certification  program  as  a  condition  for 
using  its  logo  or  other  identifying  mark. 
However,  a  certifying  agent  may  verify, 
upon  the  request  of  a  producer  or 
handler  certified  by  the  certifying  agent, 
that  the  producer  or  handler  is  meeting 
contractual  specifications  which 
include  requirements  in  addition  to 
those  of  the  Act  and  regulations. 

(8)  Time  Period  for  Public  Access  to 
Information.  For  the  requirement  that 
certifying  agents  describe  the 
procedures  they  will  use  for  making 
information  available  to  the  pubfic,  we 
have  changed  the  time  period  from 
"during  the  10-year  period  preceding 
the  receipt  of  the  request  from  the 
public"  to  "during  the  current  and  3 
preceding  calendar  years."  Commenters 
stated  that  the  required  10-year  period 
was  excessive  and  unnecessary.  The  Act 
requires  public  access  to  certification 
documents  and  laboratory  analyses  that 
pertain  to  certification.  However,  the 
Act  does  not  specify  that  a  certifying 
agent  must  provide  access  to  its  records 
throughout  their  10-year  retention 
period.  We  agree  with  the  commenters 
that  public  access  to  the  records  the 
certifying  agent  is  required  to  keep 
should  be  limited  to  a  reasonable  jperiod 
short  of  the  full  retention  period.  Such 
a  reasonable  period,  we  believe,  would 
be  the  current  calendar  year  and  the  3 
calendar  years  preceding  the  calendar 
year  of  the  request.  Accordingly, 
§  205.504(b)(5)  requires  certifying  agents 
to  describe  the  procedures  they  will  use 
for  making  information  available  to  the 
public  during  the  current  and  3 
preceding  calendar  years.  This  time 
period  will  lessen  the  burden  on 
certifying  agents  while  assuring 


reasonable  public  access  to  such 
records. 

(9)  Scope  of  Information  for  Public 
Release.  We  have  expanded  the  scope  of 
information  for  public  release  which 
must  be  included  in  the  list  of 
producers  and  handlers  whose 
operations  the  certifying  agent  has 
certified.  Specifically,  certifying  agents 
will  have  to  include  the  name  of  the 
operation  and  type(s)  of  operation  in  its 
list  of  producers  and  handlers  it  has 
certified.  This  change  is  included  in 
section  §  205.504fb)(5)(ii).  Commenters 
requested  that  the  list  be  expanded  to 
include  the  name  of  the  operation,  its 
physical  location{s),  certification 
history,  type(s)  of  operation,  acreage 
(when  applicable),  and  person 
responsible  for  organic  regulation 
compliance.  While  we  agree  that  the 
name  of  the  operation  and  type(s)  of 
operation  should  be  available  to  the 
public,  we  believe  that  the  certified 
operation's  physical  location(s), 
certification  history,  and  acreage  are 
confidential  information  which  has  no 
relationship  to  the  operation's  status  as 
a  certified  organic  operation.  Therefore, 
such  information  should  only  be  made 
available  with  the  vn-itten  consent  of  the 
certified  operation.  We  also  believe  that 
it  is  unnecessary  to  list  a  person 
responsible  for  organic  regulation 
compliance  since  the  applicant 
ultimately  has  that  responsibility. 
Therefore,  these  requested  additions 
have  not  been  made.  We  have  also 
removed  the  separate  requirement  that 
certifying  agents  identify  for  the  public 
the  organic  agricultural  products 
produced  by  each  certified  operation. 
We  have  taken  this  action  because  the 
information  is  available  on  the 
certificates  and  the  list  of  producers  and 
handlers  required  to  be  released  by  the 
certifying  agent  to  the  public.  These 
requirements  are  found  at 
§205.504(b)(5)(i)and(ii). 

(10)  Release  of  Nonconfidential 
Business  Information.  We  have  removed 
the  requirement  that  certifying  agents 
provide  a  description  of  the  procedures 
to  be  used  to  make  nonconfidential 
business  information,  as  permitted  by 
the  producer  or  handler  and  approved 
by  the  Secretary,  available  to  the  pubhc. 
This  requirement  has  been  replaced 
with  the  requirement  that  the  certifying 
agent  provide  a  description  of  the 
procedures  to  be  used  to  make  other 
business  information,  as  permitted  in 
writing  by  the  producer  or  handler, 
available  to  the  public.  Commenters 
objected  to  the  requirement  that  the 
Secretary  approve  the  release  of 
nonconfidential  business  information 
that  the  producer  or  handler  had 
authorized  the  certifying  agent  to 
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release.  They  believed  that  this 
requirement  lacked  justification  and 
created  unnecessary  costs.  We  concur 
that  this  requirement  is  unnecessary. 
However,  we  believe  that  the  producer's 
or  handler's  approval  must  be  obtained 
in  wrriting,  which  is  reflected  in  this 
proposal  at  §  205.504(b)(5){v). 

(11)  Submission  of  Applicant's 
Financial  Policies  and  Procedures.  We 
have  removed  the  requirement  that  a 
certifying  agent  include  with  its 
application  for  accreditation  a 
description  of  its  policies  and 
procedures  for  collection  and 
disbursement  of  funds  and  documents 
that  identify  anticipated  sources  of 
income,  including  all  fees  to  be 
collected  from  producers  and  handlers. 
Commenters  stated  that  they  did  not 
believe  the  submission  of  applicant 
financial  policies  and  procedures  was 
necessary.  We  have  decided  that  the 
information  requested  probably  would 
not  fully  meet  our  needs  in  determining 
that  certification  decisions  were  not 
influenced  by  the  certifying  agent's 
concern  for  the  certification  decision's 
financial  impact  on  the  certifying  agent 
or  in  determining  compliance  with  the 
conflict  of  interest  provisions  of  the  Act 
and  these  regulations.  Accordingly,  this 
requirement  is  not  included  in  this 
proposal. 

(12)  Submission  of  Information 
Concerning  Current  Certification 
Activities.  We  have  changed  the 
voluntary  submission  of  information 
and  documents  concerning  current 
certification  activities  to  a  required 
submission.  Commenters  stated  that  the 
submission  of  a  list  of  all  farms,  wild- 
crop  harvesting  operations,  and 
handling  operations  currently  certified 
by  the  applicant  should  be  required. 
They  went  on  to  say  that  the  submission 
of  copies  of  the  inspection  reports  and 
certification  evaluation  documents  for 
production  or  handling  operations 
certified  by  the  applicant  during  the 
previous  year  should  remain  optional. 
They  also  said  the  submission  of  results 
from  any  accreditation  process  of  the 
applicant's  operation  by  an  accrediting 
body  during  the  previous  year  for  the 
purpose  of  evaluating  its  certification 
activities  should  remain  optional. 

We  agree  with  the  commenters  that  a 
list  of  all  operations  currently  certified 
by  the  applicant  should  be  a  required 
submission.  We  also  believe  that  copies 
of  inspection  reports,  certification 
evaluation  documents,  and 
accreditation  results  should  be  a 
required  submission  from  all  applicants 
currently  certifying  production  or 
handling  operations.  Accordingly,  at 
§  205.504(d)  we  have  made  the 
submission  of  information  and 


documents  concerning  current 
certification  activities  mandatory  for 
certifying  agents  currently  certifying 
production  or  handling  operations. 

This  change  has  been  made  because  of 
the  value  such  information  and 
documents  would  have  in  assisting  the 
Department  in  evaluating  an  applicant 
for  accreditation.  However,  we  have 
limited  the  submission  of  inspection 
reports  and  certification  evaluation 
documents  for  production  and  handling 
operations  certified  by  the  applicant. 
The  applicant  is  required  to  submit 
copies  of  at  least  3  different  inspection 
reports  and  certification  evaluation 
documents  for  production  or  handling 
operations  certified  by  the  applicant 
during  the  previous  year  for  each  area 
of  operation  for  which  accreditation  is 
requested.  We  have  limited  the 
submission  to  reduce  the  reporting 
burden  on  certifying  agents.  The 
Administrator  may,  however,  require 
that  the  certifying  agent  submit 
additional  inspection  reports  and 
certification  evaluation  documents. 

We  recognize  that  a  newly  organized 
certifying  agent  with  no  experience 
would  be  unable  to  supply  the 
information.  An  applicant's  inability  to 
provide  the  information  and 
documentation  required  by  the  revised 
paragraph  due  to  lack  of  experience 
would  not  be  prejudicial  to  the 
Department's  evaluation  of  the 
application. 

(13)  Site  Evaluations.  We  have  revised 
the  site  evaluation  provisions  to  clarify 
the  scope  of  an  evaluation,  to  specify 
that  the  evaluation  will  be  jirranged  and 
conducted  by  a  representative  of  the 
Administrator,  and  to  specify  when 
evaluations  shall  or  may  be  conducted. 
These  changes  are  made  in  response  to 
commenters  who  suggested  adding 
details  to  the  regulatory  text  regarding 
the  nature  of  site  evaluations.  The 
revised  section  provides  that  site 
evaluations  of  accredited  certifv'ing 
agents  shall:  (1)  Be  conducted  for  the 
purpose  of  examining  the  certifv'ing 
agent's  operations  and  evaluating  its 
compliance  with  the  Act  and 
regulations;  (2)  include  an  on-site 
review  of  the  certifying  agent's 
certification  procedures,  decisions, 
facilities,  administrative  and 
management  systems,  and  production  or 
handling  operations  certified  by  the 
certifying  agent;  (3)  be  conducted  by  a 
representative(s)  of  the  Administrator; 
and  (4)  be  conducted  after  application 
for  renewal  of  accreditation  but  prior  to 
the  issuance  of  a  notice  of  renewal  of 
accreditation.  This  revised  section 
provides  that  an  initial  site  evaluation  of 
an  accreditation  applicant  would  be 
conducted  before  or  within  a  reasonable 


period  of  time  after  issuance  of  the 
applicant's  notification  of  accreditation. 
Section  205.508  also  provides  that  one 
or  more  site  evaluations  will  be 
conducted  during  the  period  of 
accreditation  to  determine  whether  an 
accredited  certifying  agent  is  complying 
with  the  general  requirements  for 
accreditation. 

(14)  Eligibility  for  Peer  Review  Panels. 
We  have  added  a  new  regulation 
addressing  eligibility  for  peer  review 
panels.  Commenters  expressed  concern 
that  peer  review  pool  applicants  be  free 
of  conflicts  of  interest  and  possess  the 
necessary  expertise  in  organic 
production  or  handling.  The  first 
proposal  provided  that  candidates  for 
membership  in  the  peer  review  panel 
pool  would  be  required  to  submit  a 
letter  to  the  Program  Manager  of  the 
NOP  requesting  appointment, 
describing  their  qualifications,  and 
identifying  conflicts  of  interest.  We 
believe  that  there  is  value  to  the 
applicants  for  membership  in  the  peer 
review  panel  pool  and  the  general 
public  in  addressing  eligibility  for  peer 
review  panels  in  the  regulatory  text. 
Accordingly,  we  have  added  a  new 
regulation  at  §  205.509(b)  which 
provides  that  applicants  for  membership 
in  the  peer  review  panel  pool  must 
provide  the  Administrator  with  a 
written  description  and,  upon  request, 
supporting  documentation  of  their 
qualifications  to  conduct  peer  reviews. 
Such  description  must  include 
information  concerning  the  applicant's 
training  and  expertise  in  organic 
production  or  handling  methods  and  in 
evaluating  whether  production  or 
handling  operations  are  using  a  system 
of  organic  production  or  handling. 
Applicants  must  also  address  their 
possible  limitations  on  availability  to 
ser\'e.  Further,  applicants  would  be 
required  to  include  information 
concerning  their  commercial  interests 
and  those  of  their  immediate  family 
members,  within  the  12-month  period 
prior  to  application,  with  any  person 
who  may  seek  to  become  or  who  is  an 
accredited  certifv'ing  agent.  No  person 
who  has  or  has  had  a  commercial 
interest,  including  an  immediate  family 
interest  or  the  provision  of  consulting 
services,  in  an  applicant  for 
accreditation  or  renewal  of  accreditation 
will  be  appointed  to  or  accept 
appointment  to  a  panel  evaluating  the 
applicant.  This  provision  was  added  for 
the  purpose  of  avoiding  conflicts  of 
interest  by  peer  reviewers.  This  new 
regulation  also  provides  that  persons 
accepted  to  the  pool  may  ser\'e  until 
notified  that  their  appointment  has  been 
rescinded  bv  the  Administrator  or  until 
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they  are  no  lonj  er  qualified,  whichever 
occurs  first. 

(15)  Composi  ion  of  Peer  Review 
Panels.  We  hav  f  revised  the  regulations 
concerning  the  ;omposition  of  peer 
review  panels,  i  ]ommenters  requested 
that  the  peer  re'  'iew  panel  consist  of  at 
least  two  memb  ers  who  are  not  USDA 
employees,  rati  er  than  not  AMS 
employees.  We  agree  with  this 
suggested  chan  ;e.  which  clarifies  what 
had  been  our  ir  tent.  This  change  is 
included  in  §  2l  15.509(c).  Section 
205.509(c)  provides  that  peer  review 
panels  shall  coi  isist  of  at  least  three  but 
no  more  than  fi  ve  members.  This 
section  provide  >  that  peer  review  panels 
must  include  a  3epartment 
representative  \  /ho  will  preside  over  the 
panel  and  no  fe  iver  than  two  members 
from  the  peer  n  view  pool  who  possess 
sufficient  expei  tise  in  the  relevant  areas 
of  accreditation .  Additionally,  section 
205.509(c)  pro\  ides  that  peer  review 
panels  may  inc  ude  up  to  two  members 
with  expertise  i  n  other  disciplines, 
including  orgai  izational  management 
and  finance;  m(  imber(s)  from  the 
approved  State  organic  certification 
program  when  he  applicant  is  a  private 
entity  seeking  a  ccreditation  within  the 
State;  and  memper(s)  from  a  foreign 
government's  o  rganic  program  when  the 
applicant  is  a  private  entity  that  will 
operate  within  :he  country.  We  have 
added  authoriz  ition  for  these  additional 
members  to  brc  aden  the  scope  and 
depth  of  expert  se  available  to  peer 
review  panels. 

Commenters  also  expressed  concern 
that  the  peer  re  /iew  panels  consist  of  at 
least  one  memt  er  from  a  State  organic 
certification  pn  )gram.  We  do  not  believe 
that  the  compo  ;ition  of  peer  review 
panels  regulati(  ins  needs  to  be  amended 
to  accommodat  3  this  concern.  To  the 
extent  possible  accredited  private 
certifying  agen  s  will  peer  review 
private  certifyi  ig  agents,  and  accredited 
State  certifying  agents  will  peer  review 
State  certifying  agents. 

(16)  Renewa.  of  Accreditation.  We 
have  revised  tli  b  renewal  of 
accreditation  provisions  to,  among  other 
things,  require  that  an  accredited 
certifying  agen  s  application  for 
accreditation  n  newal  be  received  6 
months  prior  t(  the  fifth  anniversary  of 
issuance  of  the  notification  of 
accreditation  a  id  each  subsequent 
renewal  of  acci  editation.  The  first 
proposal  provii  led  that  an  accredited 
certifying  agen  would  request  renewal 
of  accreditatioj  i  on  or  before  the  fifth 
anniversary  of  ssuance  of  the  notice  of 
confirmation  o  accreditation  and  each 
subsequent  rer  ewal  of  accreditation. 
Commenters  e:  pressed  concern  about 
whether  the  ac  :redited  certifying  agent's 


accreditation  would  lapse  during  the 
renewal  process.  They  suggested  that 
certifying  agents  should  submit  their 
application  for  renewal  of  accreditation 
6  months  prior  to  the  fifth  anniversary 
of  issuance  of  the  notice  of 
confirmation. 

We  believe  that  clarification  regarding 
the  status  of  the  certifying  agent's 
accreditation  during  the  renewal 
process  is  appropriate.  We  also  concur 
with  the  commenters'  suggestion  that 
certifying  agents  should  submit  their 
applications  for  renewal  of  accreditation 
6  months  prior  to  the  fifth  anniversary- 
of  issuance  of  the  notice  of 
confirmation.  We  have  replaced  "notice 
of  confirmation  of  accreditation," 
however,  with  "notification  of 
accreditation"  because  this  proposal 
eliminates  the  section  on  confirmation 
of  accreditation.  Accordingly,  we  have 
provided  in  this  proposal  at  §  205.510(c) 
that:  (1)  An  accredited  certifying  agent's 
application  for  accreditation  renewal 
must  be  received  6  months  prior  to  the 
fifth  anniversary  of  issuance  of  the 
notification  of  accreditation  and  each 
subsequent  renewal  of  accreditation;  (2) 
the  accreditation  of  certifying  agents 
who  make  timely  application  for 
renewal  of  accreditation  will  not  expire 
during  the  renewal  process;  (3)  the 
accreditation  of  certifying  agents  who 
fail  to  make  timely  application  for 
renewal  of  accreditation  will  expire  as 
scheduled  unless  renewed  prior  to  the 
scheduled  expiration  date;  (4)  certifying 
agents  with  an  expired  accreditation 
must  not  perform  certification  activities 
under  the  Act  and  regulations;  and  (5) 
following  receipt  of  the  information 
submitted  by  the  certifying  agent,  the 
results  of  any  site  evaluation,  and,  when 
applicable,  the  reports  submitted  by  a 
peer  review  panel,  the  Administrator 
will  determine  whether  the  certifying 
agent  remains  in  compliance  with  the 
Act  and  regulations  and  should  have  its 
accreditation  renewed. 

These  changes  would  provide  the 
Department  with  sufficient  time  to  fully 
process  the  certifying  agent's 
application  for  accreditation  renewal 
prior  to  the  accreditation's  scheduled 
date  of  expiration.  This  revised 
regulation  also  clarifies  that  a  certifying 
agent's  accreditation  will  not  expire 
during  the  accreditation  renewal 
process  if  the  certifying  agent  has  made 
timely  application  for  renewal.  It  also 
makes  clear  that  the  accreditation  of 
certifying  agents  who  fail  to  make 
timely  application  for  renewal  of 
accreditation  will  expire  as  scheduled 
unless  renewed  prior  to  the  scheduled 
expiration  date.  This  regulation  also 
provides  that  certifying  agents  with  an 
expired  accreditation  must  not  perform 


certification  activities  under  the  Act  and 
these  regulations. 

(17)  Denial  of  Accreditation.  We  have 
revised  the  denial  of  accreditation 
regulations  to  clarify  that  after  receipt  of 
a  notification  of  noncompliance,  the 
applicant  may  submit  a  description  of 
the  actions  taken  to  correct  the  noted 
deficiencies  and  evidence 
demonstrating  such  corrections,  rather 
than  submitting  a  new  application.  We 
have  taken  this  action  because 
commenters  were  confused  by  our 
reference  to  a  new  application  in  the 
denial  of  accreditation  regulations.  The 
denial  of  accreditation  regulations  are 
found  at  §  205.507  in  this  proposal. 

Accreditation — Changes  Requested  But 
Not  Made 

This  subpart  retains  from  our  first 
proposal  regulations  on  which  we 
received  comments  as  follows: 

(1)  Durations  of  Accreditation  and 
Reporting  Requirements.  Commenters 
expressed  concern  regarding  the 
duration  of  accreditation  and  whether 
the  interval  of  required  reporting  is 
adequate.  An  association  expressed 
concern  regarding  the  economic  impact 
of  accreditation  on  small  certifying 
agents.  This  commenter  stated  that 
small  certifying  agents  should  not  be 
accredited  more  often  than  every  5 
years.  An  international  organic 
federation  expressed  the  belief  that 
accreditation  for  5  years  is  too  long.  The 
commenter  went  on  to  say  that 
certification  bodies  are  expanding 
rapidly  and  that  annual  reports  cannot 
be  relied  upon  to  fully  convey  the 
consequent  changes.  This  commenter 
believes  that  many  of  the  conditions  of 
accreditation  may  relate  to  operational 
aspects  that  cannot  be  addressed  in  an 
annual  report. 

Annual  reporting  by  the  certifying 
agent,  under  this  proposal,  would 
provide:  (1)  A  complete  and  accurate 
update  of  applicant  information  and 
expertise  and  ability  information 
previously  submitted;  (2)  information 
supporting  any  changes  being  requested 
in  the  areas  of  accreditation;  (3)  the 
measures  that  were  implemented  in  the 
previous  year  and  any  measures  to  be 
implemented  in  the  coming  year  to 
satisfy  any  terms  arid  conditions 
determined  by  the  Administrator  to  be 
necessary  as  specified  in  the  most  recent 
notification  of  accreditation;  and  (4)  the 
results  of  the  most  recent  inspector 
performance  appraisal  and  program 
evaluation  and  adjustments  to  the 
certifying  agent's  operation  and 
procedures  implemented  and  intended 
to  be  implemented  in  response  to  the 
appraisals  and  evaluations.  This 
proposal  includes  a  requirement  at 
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§  205.501(a)(14)  that  the  certifying  agent 
submit  to  the  Administrator  a  copy  of 
each  notification  of:  (1)  Denial  of 
certification;  (2)  noncompliance;  (3) 
noncompliance  correction;  (4)  proposed 
suspension  or  revocation;  and  (5) 
suspension  or  revocation, 
simultaneously  with  its  issuance. 

We  believe  that  these  reporting 
requirements,  coupled  with  feedback 
from  applicants  for  certification, 
certified  operations,  and  other 
interested  parties,  will  provide  the 
Department  with  sufficient  information 
regarding  the  certifying  agent  and  its 
operation  to  determine  whether  a  site 
visit  is  necessary  to  evaluate  the 
certifying  agent's  suitability  to  remain 
accredited.  Under  this  proposal,  the 
Department  will  conduct  one  or  more 
site  evaluations  during  the  period  of 
accreditation  to  determine  whether  the 
accredited  certifying  agent  is  complying 
with  the  requirements  for  accreditation. 
Accordingly,  we  believe  the  duration  of 
accreditation  period  first  proposed  was 
correct,  and  we  are,  therefore, 
reproposing  this  time  period  at 
§  205.500(b). 

(2)  Performance  Appraisals  and 
Program  Evaluation.  Comments  from 
State  departments  of  agriculture  and 
some  certifiers  indicated  that  the  annual 
inspector  performance  appraisal  and 
annual  program  evaluation 
requirements  duplicated  State 
requirements.  The  commenters  asked 
what  the  required  scope  and  depth  of 
evaluations  was  expected  to  be,  whether 
third  party  evaluators  would  be  required 
to  be  used  to  assess  the  performance  of 
the  operation,  and  whether  existing 
performance  appraisal  and  program 
evaluation  practices  of  a  certifying  agent 
would  be  used  to  meet  the  annual 
inspector  performance  appraisal  and 
program  evaluation  requirements. 

We  do  not  intend  for  States  to  develop 
dual  performance  appraisal  and 
program  evaluation  programs.  We 
believe  that  performance  appraisals  and 
program  evaluations  conducted  to  meet 
State  requirements  will  also  meet  the 
requirements  of  this  proposal.  State  and 
private  agency  personnel  performance 
appraisals  and  program  evaluations 
would  be  expected  to  be  consistent  with 
good  management  practices  and 
appropriate  to  the  organization's  size 
and  structure.  This  could  be  different 
for  different  organizations.  Therefore, 
we  are  not  prescribing  the  specific 
performance  appraisal  system  or 
instrument  to  be  used  to  assess 
inspector  performance,  the  specific 
program  evaluation  methods  that  must 
be  used,  or  that  third  parties  must 
conduct  the  required  program 
evaluation.  Accordingly,  we  have  not 


changed  the  questioned  provisions, 
which  appear  at  §  §205. 501(a)(6)  and 
(7).  We  have,  however,  revised 
§  205.501(a)(7)  to  clarify  that  the  annual 
program  evaluation  can  be  conducted  by 
the  certifying  agency  staff,  an  auditing 
entity,  or  a  consultant  who  has  expertise 
to  conduct  program  evaluations. 

(3)  "Open  Records"  Requirements. 
Commenters  expressed  the  belief  that 
confidentiality  requirements  for 
certifying  agents  might  conflict  with 
State  requirements  for  "open  records." 
We  recognize  this  potential  for 
conflicting  requirements.  Records 
collected  and  maintained  under  the 
NOP  are  subject  to  the  confidentiality 
provisions  of  the  Act  and  these 
regulations.  However,  a  State-entity 
certifying  agent  will  be  subject  to  its 
State  "open  records"  laws  when  such 
laws  conflict  with  the  confidentiality 
provisions  of  the  Act  and  these 
regulations.  Records  collected  and 
maintained  under  the  NOP  by  a  private 
entity  certifying  agent  will  always  be 
subject  to  the  confidentiality 
requirements  of  the  Act  and  these 
jegulations.  Accordingly,  pursuant  to 
the  Act,  we  are  reproposing  the 
confidentiality  provisions  at 
§205.501(a)(10). 

To  clarify  that  authorized 
representatives  of  the  Secretary  or  the 
applicable  State  program's  governing 
State  official  may  act  on  behalf  of  the 
Secretary  or  the  State  program's 
governing  State  official  and  must  be 
given  access  to  the  records,  we  have 
added  the  phrase,  "or  their  authorized 
representatives,"  to  §  205.501(a){10). 
Such  representative  could  be  a  member 
of  the  NOP  staff,  a  Department 
compliance  officer,  or  other  official. 
This  provision  is  standard  practice  and 
is  necessary  for  Government  oversight  of 
a  regulatory  program. 

(4)  List  of  Confidential  Records.  One 
commenter  requested  a  definitive  list  of 
the  records  that  had  to  be  kept 
confidential.  We  cannot  create  such  a 
list  because  it  is  not  possible  to  describe 
every  record  that  would  be 
characterized  as  a  business-related 
record.  Such  records  would  include, 
however,  organic  production  and 
handling  plans,  records  that  are  related 
to  trade  secrets  and  commercial  or 
financial  information  obtained  fi-om 
applicants  for  certification,  and  records 
or  information  compiled  for  an 
investigation  into  alleged 
noncompliance  with  the  Act  and 
regulations. 

(5)  Time  Period  for  Prohibition  of 
Commercial  Interest.  We  received  many 
comments  regarding  the  prohibition  of 
commercial  interest  in  an  organic 
production  or  handling  operation 


during  the  12  months  prior  to 
certification.  Several  States  and  industry 
associations  stated  that  the  prohibition 
of  commercial  interest  should  apply  to 
the  12  months  after  as  well  as  the  12 
months  prior  to  certification.  These 
commenters  offered  no  reasoning  for 
their  position.  A  research  foundation 
recommended  that  the  prohibition  of 
commercial  interest  should  be  for  3 
years  before  and  after  the  application  for 
certification.  This  commenter  stated  that 
the  conflict  of  interest  provisions 
needed  significant  strengthening.  A 
producer  commenter  stated  that  the 
prohibition  of  commercial  interest 
should  be  for  an  indefinite  period,  not 
for  12  months.  Some  commenters 
recommended  that  certifying  agents  and 
responsible  parties  and  employees  of 
certifying  agents  be  barred  from 
accepting  employment  for  1  to  3  years 
from  any  certified  production  or 
handling  operation  in  which  they 
participated  in  any  maimer  in  the 
operation's  certification.  An 
accreditation  service  stated  it  believed 
there  would  be  a  conflict  of  interest 
should  a  consulting  or  business 
connection  arise  between  an  inspector 
and  a  production  or  handling  operation 
following  the  site  evaluation.  This 
commenter  presented  the  example  of  an 
inspector  being  offered  employment 
during  the  site  evaluation  but  not  taking 
the  position  until  6  months  after  the  site 
evaluation.  Many  commenters,  however, 
supported  our  proposed  prohibition  of 
commercial  interest  in  an  organic 
operation  during  the  12  months  prior  to 
certification. 

We  disagree  with  the 
recommendations  calling  for  a  longer 
precertification  conflict  of  interest 
prohibition  period  and  with  the 
recommendations  for  a  postcertification 
prohibition  period  for  those  persons  no 
longer  associated  with  the  certifying 
agent.  Regarding  the  recommendations 
for  a  longer  precertification  prohibition 
period,  we  continue  to  believe  that  12 
months  is  a  sufficient  period  to  ensure 
that  any  previous  commercial  interest 
would  not  create  a  conflict  of  interest 
situation  for  two  reasons.  First,  this  time 
period  is  consistent  with  similar 
provisions  governing  conflicts  of 
interest  for  government  employees. 
Second,  we  have  added  a  new  section, 
205.501(a)(ll)(v),  which  requires  the 
completion  of  an  armual  conflict  of 
interest  disclosure  report  by  all 
persormel  designated  to  be  used  in  the 
certification  operation,  including 
administrative  staff,  certification 
inspectors,  members  of  any  certification 
review  and  program  evaluation 
committees,  contractors,  and  all  parties 
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responsibly  con  lected  to  the 
certification  op(  ration.  This 
requirement  wiffl  assist  certifying  agents 
in  complying  w  th  the  requirements  to 
prevent  conflict ;  of  interest.  We  also 
continue  to  beli  ;ve  that  a  longer 
prohibition  peri  ad  would  have  the  effect 
of  severely  curti  iling  most  certifying 
agents'  ability  tc  comply  with  the  Act's 
requirement  tha  t  they  employ  persons 
with  sufficient « xpertise  to  implement 
the  applicable  c  jrtification  program. 
Accordingly,  w(  have  decided  to 
reproposR-the  p:  ohibition  on 
commercial  inte  rest  in  an  applicant  for 
certification  for  a  12-month  period  prior 
to  the  applicatic  n  for  certification  at 
section  §205.5Cl(a)(ll). 

Regarding  the  recommendations  for  a 
postcertificatior  prohibition  period  for 
those  persons  n  )  longer  associated  with 
the  certifying  af  ent,  we  believe  such  a 
period  is  unnec  (ssary.  We  take  this 
position  becausi  j  certifying  agents  and 
their  responsibl  i  connected  parties, 
employees,  insf  ectors,  contractors,  and 
other  personnel  are  prohibited  from 
engaging  in  acti  /ities  or  associations  at 
any  time  during  their  affiliation  with  the 
certifying  agent  which  would  result  in 
a  conflict  of  int(  rest.  While  associated 
with  the  certify;  ng  agent,  all  employees, 
inspectors,  contractors,  and  other 
personnel  are  ej  :pected  to  disclose  to  the 
certifying  agent  any  offer  of  employment 
they  have  receii  ed  and  not  immediately 
refused.  They  ai  e  also  expected  to 
disclose  any  em  ployment  they  are 
seeking  and  an\  arrangement  they  have 
concerning  futu  re  employment  with  em 
applicant  for  ce  lification  or  a  certified 
operation.  The  (  ertifying  agent  would 
then  have  to  ex(  ;lude  that  person  from 
work,  discussiois,  and  decisions  in  all 
stages  of  the  cei  tification  or  monitoring 
of  the  operation  making  the 
employment  of  er.  If  a  certifying  agent 
or  a  responsibh  connected  party  of  the 
certifying  agent  has  received  and  not 
immediately  re:  used  an  offer  of 
employment,  is  seeking  employment,  or 
has  an  arrangen  lent  concerning  future 
employment  wi  th  an  applicant  for 
certification,  th  ;  certifying  agent  may 
not  accept  or  pi  ocess  the  application. 
Further,  certify  ng  agents  and 
responsibly  cor  nected  parties  may  not 
seek  employme  it  or  have  an 
arrangement  co  icerning  future 
employment  wi  th  an  operation  certified 
by  the  certifyin  ;  agent  while  associated 
with  that  certif  ing  agent.  Certifying 
agents  and  resp  ansibly  connected 
parties  must  se'  'er  their  association  with 
the  certifying  a  ent  when  such  person 
does  not  immec  iately  refuse  an  offer  of 
employment  fri  m  a  certified  operation. 
Accordingly,  w  3  have  decided  not  to 


include  a  postcertification  prohibition 
period  in  this  proposal. 

(6)  Conflicts  of  Interest.  Some 
commenters  stated  that  they  understood 
the  proposed  conflict  of  interest 
provisions  to  prohibit  certifying  agents 
from  certifying  any  organic  operation 
owned  or  operated  by  a  member  of  the 
certifying  agent's  board  of  directors  or 
from  certifying  any  organic  operation 
owned  or  operated  by  an  employee  of 
the  certifying  agent.  One  commenter 
stated  that  because  certification  arose 
from  the  ranks  of  organic  farmers,  there 
are  many  certification  personnel, 
including  inspectors,  who  also  farm  or 
have  family  who  farm.  This  commenter 
stated  that  it  should  be  permissible  for 
a  certifying  agent  to  review  and  certify 
an  organic  operation  owned  or  operated 
by  a  responsibly  connected  person  or 
employee,  provided  that  the  responsibly 
connected  person  or  employee  is 
excluded  from  the  decision-making 
process  with  respect  to  the  organic 
operation  to  be  certified. 

The  commenters  are  correct  in  their 
interpretation  that  the  first  proposal 
prohibited  certifying  agents  from 
certifying  an  operation  when  the 
certifying  agent  or  a  responsibly 
connected  party  of  such  certifying  agent 
has  or  has  held  a  commercial  interest  in 
the  operation.  This  prohibition  is 
limited,  however,  to  the  12-month 
period  prior  to  the  application  for 
certification.  The  first  proposal  did  not 
prohibit  certifying  agents  from  certifying 
an  operation  when  an  employee  of  the 
certifying  agent  has  or  has  held  a 
commercial  interest  in  the  operation. 
The  first  proposal  prohibited  a 
certifying  agent  from  using  an  employee 
in  any  phase  of  the  certification  process 
when  such  employee  has  or  has  held  a 
commercial  interest  in  an  operation 
making  application  for  certification 
within  the  12-month  period  prior  to  the 
application  for  certification.  A 
responsibly  connected  party  is  any 
person  who  is  a  partner,  officer, 
director,  holder,  manager,  or  owner  of 
10  percent  or  more  of  the  voting  stock 
of  an  applicant  for  or  a  recipient  of 
certification  or  accreditation. 

We  believe  that  a  certifying  agent  and 
a  responsibly  connected  party  of  such 
certifying  agent  hold  positions  of  power 
and  authority  which  preclude  the 
certification  of  an  operation  in  which 
they  have  or  have  held  a  commercial 
interest  during  the  12-month  period 
prior  to  an  application  for  certification. 
The  certifying  agent's  control  over  the 
employment  of  an  agent's  employee 
makes  it  unreasonable  to  expect  an 
employee  of  a  certifying  agent  to 
impartially  carry  out  the  employee's 
duties  when  the  certifying  agent  or  a 


responsibly  connected  party  of  such 
agent  has  an  interest  in  the  applicant. 
Such  is  not  true  of  an  employee  who  is 
subordinate  to  the  certifying  agent  or  a 
responsibly  connected  party  of  the 
certifying  agent.  Accordingly,  we  have 
repropbsed  the  requirement  that  a 
certifying  agent  prevent  conflicts  of 
interest  by:  (1)  Not  certifying  a 
production  or  handling  operation  if  the 
certifying  agent  or  a  responsibly 
connected  party  of  such  certifying  agent 
has  or  has  held  a  commercial  interest 
within  the  12-month  period  prior  to  the 
application  for  certification  and  (2) 
excluding  any  person  with  a  conflict  of 
interest  from  work,  discussions,  and 
decisions  in  all  stages  of  the 
certification  process  and  the  monitoring 
of  certified  production  or  handling 
operations  for  all  entities  in  which  the 
person  has  or  has  held  a  commercial 
interest  within  the  12-month  period 
prior  to  the  application  for  certification. 
Both  of  these  provisions  are  found  in 
§205.501(a){ll). 

(7)  Defining  Commercial  Interest.  A 
research  foundation  recommended  that 
the  provisions  for  preventing  conflicts, 
found  in  this  proposal  at 

§  205.501(a)(ll),  be  strengthened  by 
changing  "a  commercial  interest  in  the 
operation"  to  "a  commercial  interest  in 
the  operation  or  the  marketing  or 
distribution  of  its  products."  We  believe 
that  the  recommended  addition  is 
unnecessary  because  "commercial 
interest"  covers  all  business 
trsmsactions  between  the  certifying 
agent  or  responsibly  connected  parties, 
employees,  inspectors,  contractors,  or 
other  personnel  of  the  certifying  agent 
and  the  applicant  for  certification  or 
certified  operation.  This  interpretation 
would  not  apply  to  voluntary  labor 
provided,  in  accordance  with 
§  205.501(a)(ll)(iii),  by  a  certified 
operation  to  a  certifying  agent  that  is  a 
not-for-profit  organization  with  an 
Internal  Revenue  Code  tax  exemption. 
Further,  this  interpretation  would  not 
apply  to  the  providing  of  advice,  in 
accordance  with  §  205.501  (a)(ll)(iv), 
concerning  organic  practices  or 
techniques  to  any  certification  applicant 
or  certified  operation  when  such  advice 
is  covered  by  fees  under  the  applicable 
certification  program  established  under 
the  Act. 

(8)  Provision  of  Information  to 
Producers  and  Conflicts  of  Interest. 
Conmienters  were  concerned  about  the 
effect  that  some  of  the  conflict  of 
interest  provisions  would  have  on 
certifying  agents  that  provide  producers 
with  information  on  organic  practices 
through  forums  such  as  in-house 
publications,  conferences,  workshops, 
informational  meetings,  and  field  days 
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for  a  fee.  Specifically,  they  were 
concerned  about  the  impact  of  the 
conflict  of  interest  provision  requiring 
that  certifying  agents  prevent  conflicts 
of  interest  by  not  providing  advice 
concerning  organic  practices  or 
techniques  to  any  certification  applicant 
or  certified  organic  production  or 
handling  operation  for  a  fee,  other  than 
as  part  of  the  fees  established  under  the 
apphcable  certification  program 
established  imder  the  Act.  These 
commenters  requested  that  the 
paragraph  be  rewritten  to  clarify  that 
such  activities  would  not  be  prohibited. 
We  also  received  a  comment  stating  that 
advice  relating  to  improving  production 
yields,  market  access,  etc.,  is  not  the 
function  of  an  inspector  and  can  lead  to 
a  nonmonetary  conflict  of  interest.  This 
commenter  stated  that  advice,  where 
given,  should  be  restricted  to  issues 
related  to  the  understanding  and 
implementation  of  the  standards. 

Certifying  agents  have  historically 
provided  advice  concerning  organic 
practices  or  techniques  to  any 
certification  applicant  or  certified 
organic  production  or  handling 
operation  for  a  fee  through  forums  such 
as  in-house  publications,  conferences, 
workshops,  informational  meetings,  and 
field  days.  Such  activities  and  their  fees 
would  not  be  prohibited  imder  the  Act 
or  these  regulations,  provided  that  such 
activities  were  not  required  as  a 
condition  for  production  or  handling 
certification.  Section  205.503(c)  would 
require  that  the  applicant  for 
accreditation  provide  a  copy  of  the 
applicant's  schedule  of  fees  for  all 
services  to  be  provided  under  these 
regulations  by  the  applicant.  We  would 
consider  such  activities  to  be  voluntary 
participation  activities  provided  by  the 
certifying  agent  to  producers,  handlers, 
and  other  interested  persons  under  the 
NOP.  We  also  believe  that  it  is 
appropriate,  as  well  as  industry 
practice,  during  an  on-site  inspection 
for  inspectors  to  provide  advice  on  a 
wide  range  of  issues  related  to  an  on-site 
inspection  of  a  production  or  handling 
operation.  Accordingly,  the  conflict  of 
interest  provisions  found  at 
§  205.501(a)(ll)  have  not  been  rewritten 
as  requested  by  the  commenters. 

(9)  Equivalency  of  Certification 
Decisions.  We  received  a  variety  of 
comments  suggesting  changes  to  the 
requirement  that  accredited  certifying 
agents  accept  the  certification  decisions 
made  by  another  USDA-accredited 
certifying  agent  as  equivalent  to  its  own. 
Several  of  these  commenters  asked 
whether  States  with  more  restrictive 
standards  could  challenge  certification 
decisions  made  by  any  accredited 
certifying  agents.  A  few  commenters 


representing  State  programs  stated  that 
States  should  be  able  to  maintain 
control  over  which  certifying  agents 
operate  within  their  State.  Other 
commenters  suggested  that  the 
requirement  be  amended  to:  (1)  Require 
that  a  certifying  agent  accept  the 
certification  decisions  made  by  another 
USDA-accredited  certifying  agent  as 
equivalent  to  its  owm  only  after  the 
certifying  agent's  accreditation  has  been 
confirmed  by  the  Department;  (2) 
provide  that  if  a  certifying  agent  doubts 
the  accuracy  of  another  certifying 
agent's  determination,  the  certifying 
agent  questioning  the  accuracy  can  file 
a  complaint  with  the  Secretary;  and  (3) 
authorize  an  accredited  certifying  agent 
to  request  additional  documentation 
from  another  certifying  agent  if 
questions  arise  regarding  the  other 
certifying  agent's  certification  activities 
or  the  activities  or  product  of  a 
production  or  handling  operation 
certified  by  the  other  certifying  agent. 

No  organic  product  may  be  produced 
or  handled  to  organic  standards  lower 
than  the  standards  of  the  NOP.  To 
certify  organic  production  or  handling 
operations  to  the  national  standards  or 
to  more  restrictive  State  standards 
approved  by  the  Secretary,  the  certifying 
agent  must  be  accredited  by  the 
Administrator.  While  States  may  set 
more  restrictive  standards  than  the 
national  organic  standards  for  product 
produced  or  handled  within  their  State, 
those  requirements  do  not  apply  to 
organic  product  produced  or  handled 
outside  of  such  State.  Further,  a  State 
government  may  not  prevent  the 
marketing  or  sale  in  the  State  of  organic 
product  produced  in  another  State  to 
this  program's  national  organic 
standards.  State  organic  certification 
programs  approved  by  the  Secretary 
would  be  required  to  treat  all  accredited 
certifying  agents  equally.  Likewise 
under  this  program,  accredited 
certifying  agents  in  one  State  cannot 
refuse  to  recognize  another  State's 
product  which  is  certified  to  these 
national  organic  standards. 

We  disagree  with  the  suggestion  to 
allow  certifying  agents  to  challenge  the 
decisions  of  certifying  agents  that  have 
not  yet  had  their  accreditation 
confirmed  by  the  Department.  We 
believe  that  allowing  a  certifying  agent 
to  challenge  the  certification  decisions 
made  by  a  certifying  agent  that  has  not 
had  its  site  evaluation  would  create  an 
insurmountable  barrier  for  persons 
wanting  to  become  accredited  under  the 
NOP,  especially  persons  establishing 
new  operations.  The  proposed 
accreditation  procedures  are  sufficiently 
rigorous  to  permit  a  well-founded 
assessment  of  the  applicant's 


capabilities  and  qualifications  and  will 
allow  all  eligible  certifying  agents  to 
receive  timely  accreditation.  We  will 
only  accredit  certifying  agents  that  we 
believe  possess  the  expertise  and  abilify 
to  implement  the  proposed  certification 
program.  This  includes  newly 
established  certifying  agents  who  might 
require  a  longer  period  of  time  between 
accreditation  and  a  site  evaluation  to 
allow  the  certifying  agent  to  perform 
sufficient  certification  activities  for  the 
Department  to  perform  a  meaningful  site 
evaluation. 

Should  questions  arise  regarding  a 
certifying  agent's  certification  activities, 
a  certified  production  or  handling 
operation's  activities,  or  the  organic 
status  of  a  certified  production  or 
handling  operation's  product,  the 
questioning  certifying  agent  could 
report  a  complaint  or  allegation  of 
noncompliance,  with  the  certification 
provisions  of  this  part,  to  the  State 
program's  governing  State  official  or  the 
Administrator.  As  appropriate,  the  State 
program's  governing  State  official  or  the 
Administrator  will  investigate  such 
complaints  or  allegations.  Certifying 
agents  are  not  authorized  to  investigate 
allegations  or  suspicions  of 
noncompliance  by  other  certifying 
agents,  nor  are  certifying  agents  allowed 
to  take  unilateral  action  against  an 
accredited  certifying  agent,  such  as 
refusal  to  recognize  the  certification 
decisions  made  by  another  certifying 
agent. 

For  the  above  reasons,  we  have  not 
changed  the  requirement  that  a 
certifying  agent  accept  the  certification 
decisions  made  by  another  USDA- 
accredited  certifying  agent  as  equivalent 
to  its  owTi.  This  requirement  is  located 
at  §205.501(a)(12). 

(10)  False  or  Misleading  Claims. 
Commenters  objected  to  the 
requirements  that  an  accredited 
certifying  agent  must  refrain  from 
making  false  or  misleading  claims  about 
its  accreditation  status,  the  USDA 
accreditation  program  for  certifying 
agents,  or  the  nature  or  qualities  of 
products  labeled  as  organically 
produced.  A  few  of  these  commenters 
stated  that  the  requirements  exceed  the 
authority  given  by  the  Act  by 
introducing  claims  other  than  those 
concerning  representations  of 
nonorganic  product  as  organic. 
Additionally,  a  few  commenters 
believed  that  the  term,  "misleading,"  is 
too  broad  and  could  be  interpreted  to 
mean  that  the  certifying  agent  could 
make  no  negative  claims  about  the 
USDA  accreditation  program.  They 
suggested  that  the  requirements  be 
amended  by  removing  the  reference  to 
misleading  claims.  Another  commenter 
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believed  that  th  s  phrase,  "or  the  nature 
or  qualities  of  p  oducts  labeled  as 
organically  pro{  uced."  should  be 
deleted  because  it  is  vague  and  would 
unduly  limit  tht  freedom  of  certifying 
agents  to  share  i  nformation  with 
consumers,  farn  lers.  processors,  and 
other  interested  parties  regarding  the 
attributes  of  org  mic  food  and  organic 
production  syst  sms.  including 
nutritional  properties,  freshness,  taste, 
and  less  reliano  s  on  synthetic 
substances. 

We  disagree  v  rith  the  commenters 
who  stated  that  the  requirements  exceed 
the  authority  gv  en  by  the  Act  by 
introducing  clai  tns  other  than  those 
concerning  repr  isentations  of 
nonorganic  pro(  uct  as  organic.  Claims 
regarding  accret  itation  status,  the 
USDA  accredita  lion  program  for 
certifying  agenti  .  and  the  nature  and 
quality  of  prodi  cts  labeled  as 
organically  proc  uced  all  fall  under  the 
authority  of  the  Act.  We  believe  that  the 
requirements  ar ;  needed  to  prevent  the 
dissemination  of  inaccurate  or 
misleading  info  mation  to  consiuners 
about  organical  y  produced  products. 
We  further  beli(  ve  that  the  changes 
suggested  by  th(  i  commenters  would 
undermine  the  |  oal  of  a  uniform  NOP 
by  allowing  cerl  ifying  agents  to  make 
claims  that  wou  Id  state  or  imply  that 
organic  product  s  produced  by 
operations  that  hey  certify  are  superior 
to-those  of  oper  itions  certified  by  other 
certifying  agenti ;.  These  requirements 
would  not  proh  bit  certifying  agents 
from  sharing  fac  tual  information  with 
consumers,  farmers,  processors,  and 
other  interested  parties  regarding 
verifiable  attribi  ites  of  organic  food  and 
organic  production  systems. 
Accordingly,  th  ;  requirements  are 
reproposed  in  t]  lis  proposal  without 
change  at  §205.501(a)(13). 

(11)  Notificat  on  of  Status  of  Certified 
Operations.  Coi  mients  received  on  the 
requirements  ac  dressing  documentation 
to  be  submitted  by  certifying  agents  to 
the  Department  regarding  the  status  of 
certified  operations  suggested  that:  (1) 
The  public  shoi  ild  have  access  to  the 
notification  of  c  ertification  status 
documentation;  (2)  annual  reporting  by 
certifying  agent  i  of  the  name  of  each 
operation  whos  ;  application  for 
certification  has  been  approved  is 
sufficient;  and  (B)  the  required  reporting 
should  only  inoude  the  name  of  those 
operations  certified  during  the  quarter 
being  reported  lather  than  a  listing  of  all 
operations  certified  by  the  certifying 
agent.  First,  we  believe  that  the  Freedom 
of  Information  j  ^ct  adequately  provides 
for  public  acces  s  to  information. 
Second,  we  ne€  d  the  required 
information  to  acilitate  oversight  and  to 


ensure  that  we  have  relatively  current 
data  for  responding  to  inquiries 
involving  the  granting  of  certifications 
by  certifying  agents.  It  was  not  our 
intent  to  have  certifying  agents  update 
their  list  of  certified  entities  quarterly. 
Our  intent  was  to  receive  on  a  quarterly 
basis  a  listing  of  all  certifications 
granted  by  the  certifying  agent  during 
the  quarter  being  reported.  Accordingly, 
no  changes  have  been  made  on  the  basis 
of  these  comments  to  the  requirements 
found  in  this  proposal  at 
§205.501{a)(14). 

(12)  Certifier  Compliance  With  Terms 
and  Conditions  Deemed  Necessary. 
Commenters  objected  to  the  requirement 
that  certifying  agents  must  comply  with 
and  implement  other  terms  and 
conditions  deemed  necessary  by  the 
Secretary.  This  requirement  is 
consistent  with  §65 15(d)(2)  of  the  Act. 
which  requires  a  certifying  agent  to 
enter  into  an  agreement  with  the 
Secretary  under  which  such  agent  shall 
agree  to  such  other  terms  and  conditions 
as  the  Secretary  determines  appropriate. 
Accordingly,  this  requirement,  fovmd  at 
§  205.501  (a)(l 7),  is  unchanged  in  this 
proposal  except  to  change  "Secretary" 
to  "Administrator"  since  the 
Administrator  will  be  responsible  for 
administration  of  the  NOP. 

(13)  Limitations  on  the  Use  of 
Certifying  Agent's  Marks.  Private 
certifying  agents  disagreed  with  the 
provision  that  prohibited  certifying 
agents  from  requiring,  as  a  condition  of 
use  of  the  certifying  agent's  identifying 
mark,  compliance  with  any  production 
or  handling  requirements  other  than 
those  provided  for  in  the  Act  and 
regulations.  Private  certifying  agents 
commented  that  they  should  be  allowed 
to  use  their  identifying  mark  to 
recognize  additional  achievements  by 
producers  and  handlers  that  exceed  the 
requirements  proposed  in  the  national 
organic  standards.  The  commenters' 
position  is  the  same  as  that  suggested  by 
public  input  prior  to  publication  of  the 
first  proposal. 

We  believe  that  the  private  certifying 
agents'  position  advocating  the  use  of 
their  identifying  mark  to  recognize 
additional  achievements  is  inconsistent 
with  §6501(2)  of  the  Act.  which 
provides  that  a  stated  purpose  of  the  Act 
is  to  assiu-e  consumers  that  organically 
produced  products  meet  a  consistent 
national  standard.  Accordingly,  we  are 
reproposing  the  provision  prohibiting 
certifying  agents  from  requiring,  as  a 
condition  of  use  of  the  certifying  agent's 
identifying  mark,  compliance  with  any 
production  or  handling  requirements 
other  than  those  provided  for  in  the  Act 
and  regulations  or  imder  an  approved 
State  organic  certification  program.  This 


reproposed  provision  is  found  at 
§  205.501(b). 

(14)  Additional  Requirements  for 
Private  Certifying  Agents.  Commenters 
expressed  concern  regarding  the  three 
additional  requirements  for  a  certifying 
agent  who  is  a  private  person.  First, 
private  certifying  agents  expressed 
concern  regarding  the  requirement  that 
private  certifying  agents  hold  the 
Secretary  harmless  for  any  failure  on 
their  part  to  carry  out  the  provisions  of 
the  Act  and  regulations.  Their  concern 
focused  on  the  fact  that  applicants  for 
certification  can  appeal  a  certifying 
agent's  refusal  to  certify  to  the  Secretary 
and  that  a  certifying  agent's 
recommendation  to  suspend  or  revoke  a 
certification  can  be  appealed  to  the 
Secretary.  They  believe  that,  without  the 
authority  to  independently  deny, 
suspend,  or  revoke  certification,  the 
certifying  agent  becomes  liable  for  the 
actions  of  the  Secretary. 

We  disagree  with  the  assertion  that 
the  certifying  agent  becomes  liable  for 
the  actions  of  the  Secretary.  The 
provision  clearly  states  that  private 
certifying  agents  hold  the  Secretary 
harmless  for  any  failure  on  their  part. 
This  in  no  way  would  make  the 
certifying  agent  responsible  for  any 
failure  on  the  part  of  the  Department. 
Further,  the  wording  of  this  provision  is 
consistent  with  §  6515(e)(1)  of  the  Act. 
which  provides  that  private  certifying 
agents  shall  agree  to  hold  the  Secretary 
harmless  for  any  failure  on  the  part  of 
the  certifying  agent  to  carry  out  the 
provisions  of  the  Act.  Accordingly,  we 
are  reproposing  this  regulation  at 
§  205.501(c)(1). 

Second,  commenters  expressed 
concern  regarding  the  requirement  that 
certifying  agents  furnish  reasonable 
secmity.  in  an  amount  and  according  to 
terms  as  the  Secretary  may  by  regulation 
prescribe,  for  the  purpose  of  protecting 
the  rights  of  production  and  handling 
operations  certified  by  such  certifying 
agent.  The  commenters  expressed 
concern  regarding  what  would  be  the 
dollar  amount  of  the  securify,  how  the 
dollar  amount  of  the  security  would  be 
determined,  and  in  what  form  the 
security  might  be  furnished.  Several 
commenters  expressed  concern  over  the 
availability  of  errors  and  omissions 
insurance.  The  commenters  also 
expressed  a  belief  that  guidance  on  what 
reasonable  seciuity  might  entail  will  be 
needed  by  accreditation  applicants  to 
evaluate  their  costs  for  accreditation. 

A  private-entity  certifying  agent  must 
furnish  reasonable  secvu"ity  for  the 
purpose  of  protecting  the  rights  of 
operations  certified  by  such  certifying 
agent.  This  security  is  to  ensure  the 
performance  of  the  certifying  agent's 
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contractual  obligations.  As  noted 
elsewhere  in  this  proposed  rule,  the 
specific  amount  and  type  of  seciuity 
that  must  be  furnished  by  a  private 
certifying  agent  will  be  the  subject  of 
futiu-e  rulemaking  by  the  Department. 
Such  rulemaking  will  provide  for  public 
input  and  will  occur  prior  to  the  call  for 
applications  for  accreditation.  We 
anticipate  that  the  amount  of  the 
security  will  be  tied  to  the  number  of 
clients  served  by  the  certifying  agent 
and  the  anticipated  costs  of  certification 
that  may  be  incurred  by  its  clients  in  the 
event  that  the  certifying  agent's 
accreditation  is  suspended  or  revoked. 
We  anticipate  that  the  security  may  be 
in  the  form  of  cash,  surety  bonds,  or 
other  financial  instrument  (such  as  a 
letter  of  credit)  administered  in  a 
manner  comparable  to  cash  or  surety 
bonds  held  imder  the  Perishable 
Agricultural  Commodities  Act. 
Accordingly,  we  are  reproposing  this 
regulation  at  §  205.501(c)(2). 

Third,  comment ers  expressed  concern 
regarding  the  requirement  that  a  private 
person  accredited  as  a  certifying  agent 
must  transfer  to  the  Secretary  and  make 
available  to  any  applicable  State 
program's  governing  State  official  all 
records  or  copies  of  records  concerning 
the  private  certifying  agent's 
certification  activities  in  the  event  that 
the  certifying  agent  dissolves  or  loses  its 
accreditation.  This  requirement  is 
consistent  with  §  6515(c)(3)  of  the  Act, 
which  provides  that  if  any  private 
person  that  was  certified  under  the  Act 
is  dissolved  or  loses  its  accreditation,  all 
records  or  copies  of  records  concerning 
such  person's  activities  under  the  Act 
shall  be  transferred  to  the  Secretary  and 
made  available  to  the  applicable  State 
program's  governing  State  official.  In 
addition  to  being  consistent  with  the 
Act,  we  believe  that  this  regulation  is 
necessary  to  ensure  the  continuity  and 
integrity  of  the  NOP.  Accordingly,  we 
are  reproposing  this  regulation  at 
§  205.501(c)(3). 

(15)  Public  Access  to  Applicant 
Information.  The  first  proposal  included 
provisions  regarding  what  information 
had  to  be  submitted  by  an  accreditation 
applicant.  Commenters  requested  the 
addition  of  a  paragraph  addressing 
public  access  to  this  information  about 
the  applicant's  organization  and 
intended  certification  activities.  We 
have  not  made  this  requested  change 
because  the  proposed  recordkeeping 
and  availability  requirements  imder  this 
program,  coupled  with  the  Freedom  of 
Information  Act,  adequately  provide  for 
public  access  to  information.  The 
regulations  on  applicant  information  are 
found  at  §  205.503  and  include  two 
additions  to  the  provisions  of  the  first 


proposal.  This  proposal  requires  the 
applicant  to  provide  the  name  of  the 
person  responsible  for  the  certifying 
agency's  day-to-day  operations  and  to 
submit  a  copy  of  its  schedule  of  fees  for 
all  services  to  be  provided  under  these 
regulations. 

(16)  Application  Requirements  for 
States.  Commenters  stated  that  State 
certifying  agents  should  not  be  required 
to  submit  documents  and  information 
regarding  personnel,  administrative 
policies  and  procedures,  and  financial 
policies  and  procedures  to  demonstrate 
evidence  of  expertise  and  ability.  They 
believe  that  the  requirements  should  not 
apply  to  States  that  have  established 
hiring  procedures,  standard 
qualifications  for  job  descriptions,  and 
statewide  policies  for  training, 
evaluating,  and  supervising  personnel. 
They  also  stated  that  administrative 
policy  and  procedure  review  should  be 
limited  to  organic  program 
administration,  not  to  agencywide 
policies  or  procedures  such  as  financial 
policies. 

We  acknowledge  that  States  have 
established  hiring  procedures,  standard 
qualifications  for  job  descriptions, 
administrative  procedures,  and 
statewide  policies  for  training, 
evaluating,  and  supervising  personnel 
and  that  such  policies  and  procedures 
would  be  applicable  to  State  certifying 
agents.  This  fact,  however,  does  not 
make  States  uniquely  different  from 
private  accreditation  applicants  who 
would  have  similar  policies  and 
procedures  in  exercising  good  business 
practices.  State  certifying  agents  cannot 
be  exempt  fi'om  these  requirements 
simply  because  they  are  a  government 
agency. 

We  anticipate  that  a  State  will  submit 
its  established  policies  and  procedures 
to  meet  the  requirements  for 
demonstrating  its  expertise  in  organic 
production  and  handling  techniques 
and  its  ability  to  fully  comply  with  and 
implement  the  national  organic 
certification  program.  A  stated  purpose 
of  the  Act  is  the  establishment  of 
national  standards.  We  believe  such 
national  standards  extend  to  uniform 
requirements  for  State  and  private 
certifying  agents  unless  otherwise 
provided  by  the  Act.  We  further  believe 
the  required  information  is  essential  to 
enable  the  Administrator  to  make  a 
determination  concerning  approval  of 
an  application  for  accreditation'.. 
Accordingly,  the  requirements  for 
demonstrating  expertise  in  organic 
production  and  handling  techniques 
and  an  ability  to  fully  comply  with  and 
implement  the  national  organic 
certification  program  remain  the  same 
for  private  and  State  certifying  agents. 


These  requirements  are  found  at 
§205.504. 

(17)  Public  Access  to  Information  on 
Certified  Operations.  Commenters 
requested  that  the  public  be  provided 
information  about  a  certified  operation's 
farming  practices,  use  of  pesticides,  and 
livestock  production  practices.  All 
production  and  handling  operations 
must  meet  the  requirements  of  the 
national  organic  certification  program  to 
be  certified.  An  accredited  certifying 
agent  will  determine  whether  an 
operation  meets  those  requirements. 
Certified  operations  can  be  held  to  no 
other  standards  except,  if  applicable,  the 
requirements  of  an  approved  State 
organic  certification  program. 
Accordingly,  we  believe  access  to  the 
requested  information  is  urmecessary. 
We  also  believe  the  information  to  be 
confidential  business  information  that 
should  not  be  released  to  the  public. 
Therefore,  we  have  made  no  changes  to 
the  proposed  rule  to  accommodate  the 
commenters'  request. 

(18)  Conflicts  of  Interest.  The  first 
proposal  required  a  description  of 
procedures  intended  to  be  implemented 
to  prevent  the  occurrence  of  conflicts  of 
interest.  It  also  required  the 
identification  of  any  food  or  agriculture- 
related  business  interests  of  all 
personnel  intended  to  be  used  in  the 
certification  operation,  including 
administrative  staff,  certification 
inspectors,  members  of  any  certification 
review  and  evaluation  conunittees,  all 
parties  responsibly  cormected  to  the 
certification  operation,  and  immediate 
family  members,  that  may  result  in  a 
conflict  of  interest.  Commenters  stated 
that  existing  State  policies  should  be 
sufficient  to  prevent  conflicts  of  interest. 
They  also  stated  that  lists  of  the 
business  interests  of  all  inspectors, 
program  staff,  and  their  families  are 
unnecessary. 

We  agree  with  the  commenters  that 
existing  State  policies  should  be 
sufficient  to  prevent  conflicts  of  interest. 
However,  we  disagree  with  the 
conunenters'  assertion  that  lists  of  the 
business  interests  of  all  inspectors, 
program  staff,  and  their  families  are 
unnecessary.  At  §  6515(h),  the  Act 
places  responsibilitir'  for  the  prevention 
of  conflicts  of  interest  with  the 
certifying  agent.  We,  however,  have 
responsibility  for  ensuring  that  the 
certifying  agent  complies  with  that 
responsibility.  We  believe  these 
requirements  will  provide  the 
Administrator  with  information 
essendal  to  the  identification  of 
conflicts  of  interest.  A  stated  purpose  of 
the  Act  is  the  establishment  of  national 
standards.  We  believe  such  national 
standards  extend  to  uniform  conflict  of 
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interest  requirei  lents  for  State  and 
private  certifyin  g  agents.  Further,  for 
conflict  of  inter  ist  standards  to  achieve 
their  intended  eJFfectiveness,  they  must 
be  uniformly  applied  to  both  State  and 
private  certifyin  ?  agents.  The  required 
information  is  a  so  essential  to  the 
Administrators  determination  of  the 
applicant's  suiti  ibility  for  accreditation. 
As  the  commen  ers  point  out.  States 
have  establishe<  conflict  of  interest 
policies  and  pre  cedures.  Thus,  the 
required  inform  ition  should  be  readily 
available  for  su  mission  to  the 
Administrator  v  rith  minimal 
inconvenience  1  o  the  certifying  agent. 
Accordingly,  w  i  have  made  no  changes 
in  this  proposal  based  on  these 
comments.  Regulations  concerning 
conflicts  of  inte  est  are  found  at 
§§  205.501(a)(l   )  and  205.504(c)  in  this 
proposal. 

(19)  Accreditation  Prior  to  Site 
Evaluation.  Cor  imenters  expressed 
concern  that  ap  ilicants  could  be 
accredited  prioi  to  a  site  evaluation  of 
the  applicant' s  acilities  and  operations. 
Most,  however,  recognized  the  need  for 
accreditation  d(  cisions  on  written 
materials  as  op  »osed  to  further  delay  to 
program  implei  lentation.  A  few  of  the 
commenters  urj  ,ed  USD  A  to  complete 
the  site  evaluat  ons  during  the 
implementaUoi  phase.  The  first 
proposal  provic  ed  that  an  initial  site 
evaluation  of  tt  e  operation  of  each 
certifying  agent  must  be  performed  for 
the  purpose  of  verifying  its  compliance 
with  the  Act  ar  d  regulations.  Two 
restrictions  cor  cerning  timing  were 
placed  on  the  p  erformance  of  an  initial 
site  evaluation.  First,  the  site  evaluation 
had  to  be  perfo  med  within  a  reasonable 
period  of  time  i  ifter  the  date  on  which 
the  agent's  noti  :e  of  approval  of 
accreditation  v\  as  issued.  Second,  the 
site  evaluation  lad  to  be  performed  after 
the  agent  had  c  inducted  sufficient 
certification  ac  ivities  for  the 
Administrator  o  examine  its  operations 
and  evaluate  it;  i  compliance  with  the 
general  require  nents  for  accreditation. 

We  never  int  3nded  that  a  site 
evaluation  be  i  jquired  prior  to 
accreditation.  While  site  evaluations 
could  be  condv  cted  before  approval,  we 
believe  accredi  :ation  approval  without  a 
site  evaluation  is  appropriate.  We 
believe  that  th(  commenters'  concerns 
are  adequately  addressed  by  the  first 
proposal,  whic  i  provided  for  a  well- 
founded  assessment  of  the  applicant's 
qualifications  i  nd  capabilities  through  a 
sufficiently  rig  jrous  review  of  the 
application  am  I  supporting 
documentatior .  In  cases  where  the 
document  revi  ;w  raises  concerns 
regarding  the  a  pplicant's  qualifications 
and  capabilitie  s  and  the  Administrator 


deems  it  necessary,  a  preapproval  site 
evaluation  would  be  conducted. 

As  noted  above,  a  site  evaluation  to 
verify  compliance  with  the  Act  and 
regulations  would  be  conducted  within 
a  reasonable  time  period  after  the  date 
on  which  the  agent's  notice  of  approval 
of  accreditation  was  issued.  Following 
the  site  evaluation,  the  certifying  agent's 
accreditation  would  be  continued 
provided  the  certifying  agent  is  in 
compliance  with  the  Act  and 
regulations.  Should  it  be  found  that  the 
accredited  certifying  agent  is  not  in 
compliance  with  the  Act  and 
regulations,  the  Administrator  will  issue 
the  certifying  agent  a  notification  of 
noncompliance  and  afford  the  certifying 
agent  an  opportunity  to  correct  the 
deficiencies.  If  the  deficiencies  are  not 
corrected,  the  Administrator  will  begin 
proceedings  to  suspend  or  revoke  the 
certifying  agent's  accreditation. 

We  also  believe  that:  (1)  Conducting 
a  site  evaluation  of  a  newly  established 
certifying  agent  before  it  had  begun  any 
certification  activities  might  not 
contribute  information  that  would  be 
useful  for  the  Department's  evaluation; 

(2)  previously  existing  certiiying  agents 
also  would  need  time  to  make 
adjustments  in  their  operations  to 
comply  with  the  NOP  regulations;  and 

(3)  requiring  full  site  evaluations  and 
peer  reviews  to  be  conducted  prior  to 
granting  accreditation  would  further 
delay  implementation  of  the  Act. 
Accordingly,  we  have  made  no  changes 
to  the  application  requirements  found  at 
§  205.502  or  the  site  evaluation 
requirements  found  at  §  205.508  on  the 
basis  of  these  comments. 

(20)  Conditional  Accreditation. 
Commenters  suggested  that  the  rule 
provide  for  conditional  accreditation  of 
certifying  agents.  We  disagree  with  the 
concept  of  conditional  accreditation.  We 
believe  accreditation  before  a  site 
evaluation  to  be  the  most  effective 
means  of  providing  new  certifying 
agents  with  the  opportunity  to 
participate  in  the  NOP.  New  certifying 
agents  need  to  be  unconditionally 
accredited  to  sell  their  services  to 
potential  organic  clients.  Such  certifying 
agents  need  organic  clients  to 
demonstrate  to  the  Administrator  their 
compliance  with  the  Act  and 
regulations  relative  to  the  certification 
of  organic  producers  or  handlers. 
Furthermore,  the  Act  does  not  provide 
for  conditional  accreditation. 
Accordingly,  the  proposed  accreditation 
program  for  initial  accreditation 
provides  for:  (1)  Review  and  analysis  of 
the  applicant's  application  and  evidence 
of  expertise  and  ability,  (2)  approval  of 
accreditation  upon  determination  that 
the  applicant  meets  the  requirements  for 


accreditation,  and  (3)  site  evaluation  to 
determine  compliance  with  the  Act  and 
regulations. 

(21)  Application  Fees  Incurred  From 
Notifications  of  Noncompliance. 
Commenters  questioned  whether  a  new 
application  for  accreditation,  following 
the  correction  of  deficiencies  identified 
in  the  notification  of  noncompliance, 
would  require  a  second  application  fee. 
The  commenters  stated  diat  fees  paid  for 
the  initial  application  should  cover 
timely  resubmission  of  the  application 
after  correction  of  deficiencies.  In  this 
proposal,  we  have  replaced  the  flat  fee 
for  accreditation  with  an  hourly  user  fee 
system,  which  will  involve  billing  for 
actual  time  used  in  the  accreditation 
process.  Accordingly,  there  will  be 
additional  costs  to  applicants  who 
submit  a  description  of  the  actions  taken 
to  correct  the  deficiencies  noted  in  the 
notification  of  noncompliance. 

(22)  Peer  Review  Panels.  Comments 
were  received  expressing  various 
opinions  regarding  the  peer  review 
panel  provisions  of  the  first  proposal. 
First,  commenters  stated  that  peer 
review  panels  should  participate  in  site 
evaluations.  Prior  to  publishing  the  first 
proposal,  the  Department  received  some 
public  input  which  also  suggested  the 
use  of  peer  reviewers  in  the  site 
evaluation  process.  As  noted  in  the  first 
proposal,  we  did  not  provide  for  such 
participation  because  we  believed  that 
the  use  of  peer  reviewers  could  pose  an 
excessive  burden  on  the  certifying 
agents,  would  increase  the  costs  of 
conducting  site  evaluations,  and  could 
delay  site  evaluations  and  because  AMS 
staff  are  well  qualified  to  perform  the 
site  evaluations.  We  have  made  no 
change  to  our  proposal  as  a  result  of  this 
comment. 

Second,  commenters  stated  that  peer 
review  panels  should  participate  in  the 
initial  review  of  an  application  for 
accreditation.  We  believe  this  would  not 
be  an  effective  use  of  panel  members' 
talents  and  expertise  and  would  not  be 
cost  effective.  We  have  made  no  change 
to  our  proposal  as  a  result  of  this 
comment. 

Third,  an  industry  association  stated 
that  section  6516(a)  of  the  Act  clearly 
states  that  the  Secretary  shall  consider 
a  report,  not  three  to  five  individual 
reports,  in  determining  whether  to 
approve  an  applicant  for  accreditation. 
We  do  not  agree  that  the  Act  requires  a 
single  report,  nor  do  we  believe  that  it 
is  usual  to  have  consensus  in  peer 
review.  We  also  believe  that  it  is 
impractical  to  bring  peer  reviewers 
together  for  the  purpose  of  reviewing 
the  information  provided  and  drafting  a 
single  report.  The  Administrator  could 
convene  a  peer  review  panel  meeting  or 
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conference  call  if  necessary.  Such 
meeting  or  conference  call  would  be 
conducted  in  a  manner  that  would 
ensure  the  actions  of  panel  members  are 
carried  out  on  an  individual  basis  with 
any  opinions  and  recommendations  by 
a  member  being  made  individually.  A 
peer  review  panel  meeting  or  conference 
call  will  be  held  solely  to  give  and 
receive  information.  Such  meeting  or 
conference  call  will  not  be  held  for  the 
purpose  of  achieving  consensus  by  the 
peer  review  panel.  The  written  report  of 
each  panel  member  would  reflect  the 
particular  knowledge,  expertise,  and 
opinion  that  its  author-member  brings  to 
the  panel.  The  Administrator  will 
consider  all  points  in  the  individual 
reports  in  making  a  determination  as  to 
the  continued  operation  of  the 
accredited  certifying  agent.  We  have 
made  no  change  to  our  proposal  as  a 
result  of  this  comment. 

Fourth,  commenters  stated  that  the 
peer  review  panel  regulations  should  be 
revised  to  specify  what  situations,  other 
than  continuation  or  renewal  of 
accreditation,  would  trigger  a  peer 
review;  that  a  peer  review  panel  should 
be  used  in  determining  noncompliance 
with- accreditation  requirements;  and 
that  a  peer  review  panel  should  be 
convened  to  review  any  decision  of 
noncompliance  prior  to  initiation  of 
proceedings  to  suspend  or  revoke  a 
certifying  agent's  accreditation.  The  first 
proposal  provided  that  the 
Administrator  may  convene  a  peer 
review  panel  at  any  time  for  the  purpose 
of  evaluating  a  certifying  agent's 
activities  under  the  Act  and  regulations. 
This  provision  would  provide  flexibility 
for  the  Administrator  to  seek 
recommendations  from  peer  reviewers 
at  other  times  when  it  may  be  necessary 
to  evaluate  a  certifying  agent's 
compliance  with  the  Act  and 
regulations.  We  do  not  believe  that  it  is 
practical  or  necessary  to  require  the  use 
of  peer  review  panels  in  determining 
noncompliance  and  decisions  to 
suspend  or  revoke  an  accreditation.  We 
have  made  no  change  to  our  proposal  as 
a  result  of  these  comments. 

(23)  Purpose  of  Annual  Reporting 
Requirements.  At  least  one  commenter 
was  confused  regarding  the  purpose  for 
having  certifying  agents  submit  annual 
reports  to  the  Administrator.  The 
reports  would  update  information  and 
evidence  of  expertise  and  ability 
previously  submitted  by  the  certifying 
agent;  support  any  changes  being 
requested  in  the  areas  of  accreditation: 
describe  the  measures  that  were 
implemented  in  the  previous  year  and 
any  measures  to  be  implemented  in  the 
coming  year  to  satisfy  any  terms  and 
conditions  determined  by  the 


Administrator  to  be  necessary,  as 
specified  in  the  most  recent  notification 
of  accreditation  or  notice  of  renewal  of 
accreditation;  and  describe  the  results  of 
the  most  recent  inspector  performance 
appraisals  and  program  evaluation  and 
adjustments  to  the  certifying  agent's 
operation  and  procedures  implemented 
and  intended  to  be  implemented  in 
response  to  the  appraisals  and  program 
evaluation.  The  first  proposal  stated  that 
this  information  would  be  reviewed  by 
the  Administrator  to  determine  whether 
the  certifying  agent  was  maintaining  its 
accreditation  by  satisfying  the 
requirements  of  the  Act  and  regulations 
and  to  assess  the  need  for  a  site 
evaluation.  We  believe  that  an  annual 
process  of  reviewing  information 
submitted  by  certifying  agents  is 
necessary  so  that  the  Administrator  can 
be  informed  of  any  changes  in  the 
procedures  and  personnel  used  by  the 
certifying  agents.  We  have  made  no 
change  to  our  proposal  as  a  result  of  this 
comment. 

Accreditation — Additional  Provisions 

Upon  further  review  of  the 
accreditation  provisions  in  the  first 
proposal,  we  have  decided  to  propose 
the  following  additions  and  changes. 

(1)  Access  to  Records.  We  have  added 
the  requirement  that  the  records 
maintained  by  the  certifying  agent 
under  the  Act  and  regulations  be  made 
available  for  copying  by  authorized 
representatives  of  the  Secretary  and  the 
applicable  State  program's  governing 
State  official.  This  addition  is  necessary 
to  ensure  that  authorized 
representatives  are  able  to  obtain  copies 
of  records  applicable  to  a  review  or  an 
investigation  regarding  compliance  with 
the  Act  and  regulations.  This  addition, 
found  at  §  205.501(a)(9),  is  authorized 
under  section  6506  of  the  Act. 

(2)  Conflicts  of  Interest.  A  conflict  of 
interest  regulation  in  the  first  proposal 
required  that  certifying  agents  prevent 
conflicts  of  interest  by  not  certifying  an 
operation  through  the  use  of  any 
employee  that  has  or  has  held  a 
commercial  interest  in  the  operation, 
including  the  provision  of  consulting 
services,  within  the  12-month  period 
prior  to  the  application  for  certification. 
This  regulation  was  closely  related  to  a 
second  regulation  which  required 
certifying  agents  to  prevent  conflicts  of 
interest  by  not  assigning  an  inspector  to 
perform  an  inspection  of  an  operation  if 
the  inspector  has  or  has  held  a 
commercial  interest  in  the  operation, 
including  the  provision  of  consulting 
services,  within  the  12  months  prior  to 
conducting  the  inspection.  For 
clarification,  this  proposal  combines  the 
regulations  at  §205.501(a)(ll)(ii).  This 


new  regulation  provides  for  excluding 
any  person,  including  contractors,  with 
conflicts  of  interest  from  work, 
discussions,  and  decisions  in  all  stages 
of  the  certification  process  and  the 
monitoring  of  certified  production  and 
handling  operations  for  all  entities  in 
which  such  person  has  or  has  held  a 
commercial  interest,  including  an 
immediate  family  interest  or  the 
provision  of  consulting  services,  within 
the  12-month  period  prior  to  the 
application  for  certification.  This 
regulation  would  permit  a  certifying 
agent  to  certify  the  operation  of  an 
employee  or  contractor  or  an  employee's 
or  contractor's  immediate  family 
member  provided  the  employee  or 
contractor  was  not  used  in  certifying  the 
production  or  handling  operation. 

(3)  Reporting  Requirements  for 
Certifying  Agents.  "The  first  proposal 
required  a  certifying  agent  to  submit  to 
the  Administrator  a  copy  of  each 
notification  of  noncompliance  issued 
simultaneously  with  its  issuance  to  the 
certification  applicant  or  the  certified 
operation.  It  also  required  a  certifying 
agent  to  submit  to  the  Administrator  on 
a  quarterly  calendar  basis  the  name  of 
each  operation  certified.  In  this 
proposal,  we  have  expanded  the 
provision  to  provide  that  certifying 
agents  must  submit  to  the 
Administrator:  (1)  A  copy  of  any  notice 
of  denial  of  certification,  notification  of 
noncompliance,  notification  of 
noncompliance  correction,  notification 
of  proposed  suspension  or  revocation, 
and  notification  of  suspension  or 
revocation  issued  simultaneously  with 
its  issuance;  and  (2)  on  a  quarterly 
calendar  basis,  the  name,  address,  and 
telephone  number  of  each  operation 
granted  certification.  This  information  is 
needed  to  facilitate  oversight  and  to 
ensure  that  we  have  relatively  current 
data  for  responding  to  inquiries 
involving  the  granting  of  certifications 
bv  certifying  agents.  These  changes  are 
included  in  §205.501(a)(14). 

We  anticipate  using  the  data  collected 
under  §  205.501(a)(14)  to  establish  and 
maintain  2  Internet  databases.  The  first 
Internet  database  would  be  accessible  to 
the  general  public  and  would  include 
the  names  and  other  appropriate  data  on 
certified  organic  production  and 
handling  operations.  The  second 
Internet  database  would  be  password 
protected  and  only  available  to 
accredited  certifying  agents  and  USDA. 
This  second  database  would  include 
data  on  production  and  handling 
operations  issued  a  notification  of 
noncompliance,  noncompliance 
correction,  denial  of  certification, 
certification,  proposed  suspension  or 
revocation  of  certification,  and 
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suspension  or  r«  vocation  of 
certification.  Ce  tifying  agents  would 
use  the  second  I  iternet  database  during 
their  review  of  a  n  application  for 
certification. 

(4)  Requirements  for 
Nondiscriminat  on.  We  have  included 
at  §  205.501(d)  t  le  provision  that  no 
private  or  State  (ntity  accredited  as  a 
certifying  agent  jnder  subpart  F  shall 
exclude  from  pa  rticipation  in  or  deny 
the  benefits  of  tl  le  NOP  to  any  person 
due  to  discrimii  ation  because  of  race, 
color,  national  crigin,  gender,  religion, 
age,  disability,  political  beliefs,  sexual 
orientation,  or  n  larital  or  family  status. 
This  regulation  s  consistent  with  USDA 
regulations  which  prohibit 
discrimination  in  its  programs  and 
activities. 

(5)  Submissioi  of  Policies  and 
Procedures.  The  first  proposal  required 
an  applicant  for  accreditation  as  a 
certifying  agent  to  submit  documents 
and  information  to  demonstrate  the 
applicant's  expe  rtise  in  organic  farming 
or  handling  tech  niques,  its  ability  to 
fully  comply  wi  h  and  implement  the 
organic  certifica  tion  program,  and  its 
ability  to  compl  r  with  the  requirements 
for  accreditatior .  Much  of  the 
documentation  i  md  information 
required  involv(  d  submission  of  a 
description  of  a  policy  or  procedure  to 
be  used  by  the  c  ;rtifying  agent.  In  this 
proposal  we  ha\  e  changed  the 
requirement  froi  n  submission  of  a 
description  of  tl  e  policy  or  procedure  to 
submission  of  a  copy  of  the  actual 
policy  or  procec  ure.  This  will  facilitate 
the  Department  >  determination  of  an 
applicant's  eligi  jility  for  accreditation 
by  providing  mcire  complete 
information.  By  requiring  a  copy  of  each 
policy  and  proc  ;dure,  which  should 
already  be  in  th !  possession  of  the 
applicant,  rathe '  than  a  description  of 
each,  we  have  h  ssened  the  burden  on 
applicants  for  ai  :creditation.  This 
change  is  found  in  §  205.504  of  this 
proposal. 

(6)  Public  Ac(  ess  to  Certification 
Certificates.  In  t  lis  proposal,  we  have 
added  the  requi  ement  that  certifying 
agents  make  coj  lies  of  certification 
certificates  issu^  (d  during  the  current 
and  3  preceding  calendar  years  available 
to  the  public.  Si  ich  docimients  may  be 
useful  to  consul  aers  wishing  to  verify 
that  an  operation  is  certified  to  produce 
and  label  agricu  Itural  products  as 
organic.  Copies  of  certification 
certificates  will  be  especially  valuable 
in  assisting  ban  ilers  in  assuring  that  the 
products  they  r  iceive  labeled  as  organic 
were  produced  md  handled  by  certified 
organic  operatic  ns.  This  requirement  is 
found  at  §  205. f  04{b)(5)(i). 


(7)  Submission  of  Residue  Testing 
Procedures.  We  believe  that  applicants 
for  accreditation  should  provide 
evidence  of  expertise  and  ability  in 
meeting  the  sampling  and  residue 
testing  requirements  of  these 
regulations.  Therefore,  we  have  added 
the  requirement  that  applicants  for 
accreditation  submit  a  copy  of  the 
procedures  to  be  used  for  residue 
testing.  This  requirement  is  found  at 

§  205.504(b)(6).  Residue  testing 
requirements  are  found  at  §  205.670. 

(8)  Elimination  of  Section  on 
Confirmation  of  Accreditation.  We  have 
amended  the  section  on  approval  of 
accreditation  by  adding  the  duration  of 
accreditation  provision  formerly 
included  in  the  first  proposal's  section 
on  confirmation  of  accreditation.  We 
have  also  eliminated  the  section  on 
confirmation  of  accreditation.  We  have 
taken  this  action  to  eliminate  the 
confusion  created  by  having  a  section 
on  approval  of  accreditation  and  a 
section  on  confirmation  of  accreditation. 

(9)  Denial  of  Accreditation.  We  have 
amended  the  denial  of  accreditation 
regulations  and  eliminated  the  section 
on  denial  of  confirmation  of 
accreditation.  We  have  taken  this  action 
to  eliminate  the  confusion  created  by 
having  a  section  on  denial  of 
accreditation  and  a  section  on  denial  of 
confirmation  of  accreditation.  We  have 
added  to  the  denial  of  accreditation 
regulations  that  a  notification  of 
noncompliance  can  be  issued  based  on 
the  findings  of  a  site  evaluation. 

Under  the  first  proposal's  denial  of 
accreditation  regulations,  the 
Administrator  could  institute 
proceedings  to  deny  accreditation  to  an 
applicant  who  did  not  correct  the 
deficiencies  noted  in  a  notification  of 
noncompliance  within  the  time 
specified.  In  this  proposal,  we  have 
amended  these  regulations  to  provide 
that  the  Administrator  will  provide  the 
applicant  with  a  written  notification  of 
accreditation  denial  or  begin 
proceedings  to  suspend  or  revoke  the 
certifying  agent's  accreditation  if 
accredited  prior  to  a  site  evaluation. 
Such  action  will  be  taken  when  the 
applicant  fails  to  correct  the 
deficiencies,  report  the  corrections  by 
the  date  specified,  or  file  an  appeal  by 
the  date  specified  in  the  notification  of 
noncompliance. 

We  have  also  clarified  that  an 
applicant  who  has  received  written 
notification  of  accreditation  denial  or 
had  its  accreditation  suspended  may 
apply  for  accreditation  again  at  any 
time.  Additionally,  we  have  provided 
that  a  private  certifying  agent  whose 
initial  accreditation  is  revoked 
following  an  initial  site  evaluation  will 


be  ineligible  for  accreditation  for  a 
period  of  not  less  than  3  years  following 
the  date  of  such  determination.  This 
period  of  ineligibility  is  consistent  with 
section  6519(e)  of  the  Act.  These 
changes  are  included  in  §  205.507. 

A  certifying  agent  accredited  prior  to 
an  initial  site  evaluation  whose  site 
evaluation  reveals  that  the  certifying 
agent  is  not  properly  adhering  to  the 
provisions  of  the  Act  or  these 
regulations  will  be  subject  to  suspension 
of  its  accreditation.  A  private  certifying 
agent  accredited  prior  to  an  initial  site 
evaluation  who's  site  evaluation  reveals 
that  the  certifying  agent  has  violated  the 
provisions  of  the  Act  and  these 
regulations  or  that  falsely  or  negligently 
certifies  any  production  or  handling 
operation  that  does  not  meet  the  terms 
and  conditions  of  this  national  organic 
certification  program  as  an  organic 
operation  will  be  subject  to  revocation 
of  its  accreditation.  Section  205.660(b) 
of  subpart  G  provides  that  the  Secretary 
may  initiate  suspension  or  revocation 
proceedings  against  a  certified  operation 
upon  initiation  of  suspension  or 
revocation  proceedings  against  or  upon 
suspension  or  revocation  of  the  certified 
operation's  certifying  agent's 
accreditation. 

(10)  Peer  Review  Panels.  We  have 
removed  the  provision  which  provided 
that  the  Administrator  may  convene  a 
peer  review  panel  at  any  time  for  the 
purpose  of  evaluating  an  applicant  for 
accreditation  or  a  certifying  agent's 
activities  under  the  Act  and  regulations. 
This  change  has  been  made  because 
peer  review  panels  will  only  be  used  to 
assist  in  the  evaluation  of  applicants  for 
accreditation,  amendment  to  an 
accreditation,  and  renewal  of 
accreditation.  • 

Subpart  G — Administrative 

The  National  List  of  Allowed  and 
Prohibited  Substances 

Proposal  Description 

This  subpart  contains  criteria  for 
determining  which  substances  and 
ingredients  are  allowed  or  prohibited  in 
products  to  be  sold,  labeled,  or 
represented  as  "organic"  or  "made  with 
organic  (specified  ingredients)."  It 
establishes  the  National  List  of  Allowed 
and  Prohibited  Substances  (National 
List)  and  identifies  specific  substances 
which  may  or  may  not  be  used  in 
organic  production  and  handling 
operations.  Sections  6504,  6510,  6517, 
and  6518  of  the  Organic  Foods 
Production  Act  (OFPA)  of  1990  provide 
the  Secretary  with  the  authority  to 
develop  the  National  List.  The  contents 
of  the  National  List  are  based  upon  a 
Proposed  National  List,  with 
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annotations,  as  recommended  to  the 
Secretary  by  the  National  Organic 
Standards  Board  (NOSB).  The  NOSE  is 
established  by  the  OFPA  to  advise  the 
Secretary  on  all  aspects  of  the  National 
Organic  Program  (NOP).  The  OFPA 
prohibits  synthetic  substances  in  the 
production  and  handling  of  organically 
produced  agricultiiral  products  unless 
such  synthetic  substances  are  placed  on 
the  National  List. 

The  first  category  of  the  National  List 
includes  synthetic  substances  allowed 
for  use  in  organic  crop  production.  The 
second  category  includes  nonsynthetic 
substances  prohibited  for  use  in  organic 
crop  production.  The  third  category  of 
the  National  List  includes  s>Tithetic 
substances  allowed  for  use  in  organic 
livestock  production.  The  fourth 
category  includes  nonsynthetic 
substances  prohibited  for  use  in  organic 
livestock  production.  The  fifth  category 
of  the  National  List  includes 
nonagricultural  (nonorganic)  substances 
allowed  as  ingredients  in  or  on 
processed  products  labeled  as  "organic" 
or  "made  with  organic  (specified 
ingredients)."  The  final  category  of  the 
National  List  includes  nonorganically 
produced  agricultm'al  products  allowed 
as  ingredients  in  or  on  processed 
products  labeled  as  "organic"  or  "made 
with  organic  (specified  ingredients)." 
This  subpart  also  outlines  procedures 
through  which  an  individual  may 
petition  the  Secretary  to  evaluate 
substances  for  developing  proposed 
National  List  amendments  and 
deletions. 

National  List  (General) 

The  NOSB  is  responsible  for  making 
the  recommendation  of  whether  a 
substance  is  suitable  for  use  in  organic 
production  and  handling.  The  OFPA 
authorizes  the  NOSB  to  develop  and 
forward  to  the  Secretary  a  Proposed 
National  List  and  any  subsequent 
proposed  amendments.  In  March  1995, 
the  NOSB  initiated  a  petition  process  to 
solicit  public  participation  in 
identifying  specific  materials  to  be 
added  to  the  National  List.  The  NOSB 
convened  a  Technical  Advisory  Panel 
(TAP)  to  review  substances  identified  in 
the  petition  process  and  made  extensive 
recommendations  on  a  Proposed 
National  List  during  its  meetings  in 
1995  and  1996.  In  1999,  the  NOSB 
selected  materials  left  from  the  original 
petition  process  to  authorize  a  second 
round  of  TAP  reviews.  The  NOSB  used 
these  updated  TAP  reviews  to  make 
additional  recommendations  on  the 
Proposed  National  List  at  its  October 
1999  meeting.  With  the  exception  of 
four  substances  on  which  the  Secretary 
did  not  concur  with  the  NOSB 


recommendations  and  minor  formatting 
changes,  the  National  List  in  this 
proposal  corresponds  to  the 
recommendations  on  allowed  and 
prohibited  substances  made  by  the 
NOSB.  The  National  List  in  this 
proposal  has  also  been  developed  in 
consultation  with  the  Food  and  Drug 
Administration  (FDA),  the 
Environmental  Protection  Agency 
(EPA),  and  the  Food  Safety  Inspection 
Service  (FSIS)  of  USDA.  Additionally, 
we  have  made  changes  in  response  to 
public  comment  received  on  the  first 
proposal. 

Nothing  in  this  subpart  alters  the 
authority  of  other  Federal  agencies  to 
regulate  substances  appearing  on  the 
National  List.  FDA  establishes  safety 
regulations  on  approved  and  prohibited 
uses  of  substances  in  food  production 
and  processing.  FSIS  has  the  authority 
to  determine  efficacy  and  suitability 
regarding  the  production  and  processing 
of  meat,  poultry,  and  egg  products.  FDA 
and  FSIS  restrictions  on  use  or 
combinations  of  food  additives  or 
ingredients  take  precedence  over  the 
approved  and  prohibited  uses  specified 
in  this  proposal.  Any  combinations  of 
substances  in  food  processing  not 
already  addressed  in  FDA  and  FSIS 
regulations  must  be  approved  by  FDA 
and  FSIS  prior  to  use.  Use-of-substance 
requirements  are  proposed  by  FDA  and 
FSIS  in  rulemaking  actions  and  are 
frequently  updated  with  revised  use 
requirements.  It  is  important  that 
certified  organic  producers  and  handlers 
of  both  crop  and  livestock  products 
consult  with  FDA  regulations  in  21  CFR 
parts  170  through  199  and  FSIS 
regulations  in  this  regard.  All  feeds,  feed 
ingredients,  and  additives  for  feeds  used 
in  the  production  of  livestock  in  an 
organic  operation  must  comply  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFD&CA).  Animal  feed  labeling 
requirements  are  published  in  21  CFR 
part  501,  and  new  animal  drug 
requirements  and  a  listing  of  approved 
animal  drugs  are  published  in  21  CFR 
parts  510-558.  Food  (feed)  additive 
requirements,  a  list  of  approved  food 
(feed)  additives  generally  recognized  as 
safe  substances  (GRAS),  substances 
affirmed  as  GRAS,  and  substances 
prohibited  from  use  in  animal  food  or 
feed  are  published  in  21  CFR  parts  570- 
571,  21  CFR  part  573,  21  CFR  part  582, 
21  CFR  part  584.  and  21  CFR  part  589. 
respectively.  Furthermore,  the  Food  and 
Drug  Administration  has  worked  closely 
with  the  Association  of  American  Feed 
Control  Officials  (AAFCO)  and 
recognizes  the  list  of  additives  and 
feedstuffs  published  in  the  AAFCO 


Official  Publication,  which  is  updated 
annually. 

National  List — Changes  Based  On 
Comments 

This  subpart  differs  from  our  first 
proposal  in  several  respects  as  follows: 

(1)  Genetically  Engineered  Organisms 
(GEO's).  To  solicit  public  comment  on 
the  use  of  genetically  engineered 
organisms  in  organic  production  and 
handling,  we  included  two  such 
materials  on  the  National  List  in  the  first 
proposal.  As  discussed  in  Production 
and  Handling — Subpart  C,  we  received 
many  thousands  of  comments  opposing 
the  use  of  substances  or  organisms 
produced  through  genetic  engineering 
in  organic  production  and  handling. 
Many  commenters  expressed  strong 
concerns  that  GEO's  do  not  meet  current 
consimier  expectations  of  organic 
agriculture  or  an  organically  produced 
product.  They  stated  that  existing 
national  and  international  organic 
certification  standards  clearly  and 
consistently  prohibit  GEO's. 
Accordingly,  this  proposal  prohibits 
GEO's  and  their  derivatives  and  the 
products  of  GEO's  and  their  derivatives 
in  any  product  or  ingredient  that  is  sold, 
labeled,  or  represented  as  organic.  As  a 
result  of  the  prohibition,  the  National 
List  does  not  contain  any  materials 
derived  ft'om  GEO's. 

(2)  Inclusion  of  Substances  not 
Recommended  by  the  NOSB.  The  first 
proposal  allowed  some  synthetic 
substances  in  organic  crop  production 
and  handling  that  the  NOSB  had  not 
included  on  the  proposed  National  List. 
Citing  the  statutory  requirements  of  the 
OFPA,  commenters  were 
overwhelmingly  opposed  to  adding 
substances  to  the  National  List  that  had 
not  been  recommended  by  the  NOSB. 
Ever\'  substance  on  the  National  List  in 
this  proposal  was  favorably 
recommended  by  the  NOSB. 

With  four  exceptions,  the  National 
List  included  in  this  proposal  contains 
every  substance  that  the  NOSB 
recommended  to  allow  in  organic 
production  and  handling.  The  Secretary 
has  not  accepted  the  NOSB 
recommendations  to  allow  sulfur 
dioxide  in  the  production  of  wine 
labeled  as  "made  with  organic  grapes." 
Additionally,  the  Secretarv-  has  not 
concurred  with  the  NOSB 
recommendation  to  allow  the 
antibiotics.  Streptomycin  and 
Terramycin.  in  organic  crop  production 
or  to  allow  livestock  producers  to 
administer  synthetic  Oxytocin  for 
approved  organic  veterinary  practices. 
The  Secretary  decided  not  to  add  sulfur 
dioxide  to  the  National  List  because  its 
use  produces  sulfites,  which  are 
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which  it  may  be  applied,  establish  use 
restrictions  based  on  environmental 
monitoring,  or  create  other  conditions  to 
govern  the  use  of  a  substance. 

Many  commenters  stated  that 
removing  annotations  diminished  the 
NOSB's  role  in  advising  the  Secretary 
on  the  content  of  the  National  List. 
Commenters  also  stated  that  aimotations 
are  essential  for  ensuring  that 
substances  are  used  in  a  maimer  which 
is  consistent  and  compatible  with  a 
system  of  organic  production  and 
handling.  Considering  how  annotations 
have  been  applied  in  regulating  the  use 
of  allowed  substances  by  State  and 
private  certifying  agents,  we  have 
incorporated  every  feasible  NOSB- 
proposed  annotation  in  this  proposal. 

(5)  Incidental  Additives.  Tne  first 
proposal  stated  that  a  nonagricultural 
synthetic  substance  occurring  as  an 
incidental  additive,  including  a 
processing  aid,  could  be  used  in  organic 
production  and  handling  without 
having  to  be  added  to  the  National  List. 
This  position  was  based  on  FDA  and 
FSIS  regulations  which  require  that 
active  ingredients,  but  not  incidental 
additives,  appear  on  a  product  label. 
Because  incidental  additives  were  not 
active  ingredients  in  organically 
processed  food  under  these  regulations, 
the  first  proposal  maintained  that  they 
were  not  prohibited  by  the  OFPA  and 
would  not  need  to  be  added  to  the 
National  List. 

Thousands  of  commenters  responded 
with  varying  opinions  on  this  subject. 
Many  commenters  approved  of  the 
proposed  approach,  generally  stating 
that  processing  aids  are  essential  and 
needed  for  most  agricultural  products. 
These  conmienters  felt  that  eliminating 
their  use  entirely  would  greatly  limit 
handlers'  ability  to  produce  a  wide 
variety  of  organic  products.  However, 
other  commenters  strongly  opposed 
allowing  the  use  of  any  nonagricultural 
synthetic  substance  that  had  not  been 
petitioned,  reviewed,  and  recommended 
by  the  NOSB;  published  for  comment  in 
the  Federal  Register;  and  then  added  by 
the  Secretary  to  the  National  List.  Some 
commenters  protested  the  use  of  any 
synthetic  incidental  additives  in  organic 
handling  operations.  They  stated  that 
their  use  is  not  consistent  with  the 
principles  of  organic  agriculture  and 
that  consumers  currently  do  not  believe 
that  such  aids  and  additives  are  used  in 
organically  processed  products. 

Prior  to  the  first  proposal,  the  NOSB 
reviewed  this  issue  and  recommended 
allowing  both  synthetic  and 
nonsynthetic  incidental  additives  in 
processed  organic  products.  The 
NOSB's  1995  recommendation  stated 
that  nonsynthetic,  nonagricultural 


products  used  as  ingredients,  processing 
aids,  or  incidental  food  additives  should 
be  categorically  allowed  in  organically 
processed  products  unless  specifically 
prohibited  and  that  synthetic, 
nonagricultural  products  should  not  be 
used  as  ingredients,  processing  aids,  or 
incidental  food  additives  unless 
specifically  included  on  the  National 
List.  The  NOSB  applied  these 
recommendations  to  processed  foods 
labeled  "organic"  and  "made  with 
organic  (specified  ingredients)." 
However,  the  OFPA  does  not  allow  the 
categorical  allowance  for  nonsynthetic, 
nonagricultural  products.  Section 
6510(a)(4}  of  the  OFPA  requires  that  any 
nonorganically  produced  ingredient 
added  to  an  organic  product  must  be 
included  on  the  National  List. 

The  NOSB  revisited  this  issue  at  its 
February  1999  meeting  when  it  adopted 
criteria  for  accepting  (adding  to  the 
National  List)  a  synthetic  processing  aid 
or  adjuvant.  These  criteria  are  an 
interpretation  and  application  of  the 
general  evaluation  criteria  for  synthetic 
substances  contained  in  the  OFPA  that 
the  NOSB  will  apply  to  processing  aids 
and  adjuvants.  To  review  the  adopted 
criteria,  the  public  can  visit  the  USDA 
NOP  website:  www.ams.usda.gov/nop/ 
nosbfeb99.html  or  write  Program 
Manager,  Room  2945  South  Building, 
U.S.  Department  of  Agriculture,  AMS, 
Transportation  and  Marketing  Programs, 
NOP,  PO  Box  96456,  Washington,  DC 
20090-6456.  The  NOSB  adopted  these 
criteria  as  internal  guidelines  for 
evaluating  processing  aids  and 
adjuvants.  'The  adopted  criteria  do  not 
supercede  the  criteria  contained  in  the 
OFPA,  or  replace  FDA's  authority  to 
regulate  food  additives. 

We  are  proposing  that  to  be  used  in 
or  on  a  processed  product  labeled  as 
"organic"  or  "made  with  organic 
(specified  ingredients),"  a 
nonagricultural  substance,  whether 
synthetic  or  nonsynthetic,  must  be 
included  on  the  National  List.  This 
position  supports  the  NOSB 
recommendation  that  synthetic 
substances  be  allowed  in  organic 
processed  foods  but  incorporates  the 
National  List  requirement  reflected  in 
public  comment.  We  have  divided  the 
materials  on  this  list  (§  205.605)  in  the 
current  proposal  to  reflect  the 
recommended  distinction  made  by  the 
NOSB  between  synthetic  and 
nonsynthetic  substances.  This 
distinction  does  not  affect  how  the 
substances  may  be  used.  We  recognize 
that  many  commenters,  basing  their 
argument  on  the  OFPA,  objected  to 
allowing  any  synthetic  substances  in 
processed  organic  products.  However, 
we  believe  that  the  OFPA  does  allow 
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sjmthetic  substances,  when  added  to  the 
National  List,  to  be  used  in  this  manner. 
The  criteria  utilized  by  the  NOSB  for 
evaluating  processing  aids  and 
adjuvants  are  very  restrictive  and,  if 
applied  to  all  incidental  additives, 
should  minimize  the  number  of 
substances  added  to  the  National  List. 

(6)  Inert  Ingredients  in  Formulated 
Products.  The  first  proposal  addressed 
the  presence  of  synthetic  inert 
ingredients  in  formulated  products  used 
as  production  inputs  in  organic  crop  or 
livestock  operations.  Formulated 
products  are  multiingredient 
compounds  including  pesticides, 
fertilizers,  and  animal  drugs  and  feeds. 
In  accordance  with  the  OFPA,  we 
proposed  that  a  formulated  product 
containing  an  inert  ingredient  could  be 
used,  provided  that  the  substance  did 
not  appear  on  EPA's  List  1  as  an  Inert 
of  Toxicological  Concern.  We  also 
prohibited  the  use  of  synthetic  inerts 
not  on  EPA  List  1  if  the  substance  was 
also  used  as  em  active  ingredient  that 
had  not  been  added  to  the  National  List. 
To  review  or  to  receive  the  most  current 
listing  of  the  EPA  Inerts,  the  public  can 
visit  EPA's  Internet  home  page  at  http:/ 
/wrww.epa.gov/opprdOOl/inerts/ 
lists.html,  or  write  to  Registration 
Support  Branch  (Inerts),  Registration 
Division  (Mail  Code  7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

The  first  proposal  interpreted  the 
statutory  prohibition  on  EPA  List  1 
inerts  as  allowing  the  use  of  synthetic 
inert  ingredients  that  were  not 
specifically  prohibited.  This  allowed  the 
use  of  products  containing  synthetic 
inert  substances  (provided  that  they 
were  not  also  used  as  active  substances) 
included  on  the  other  EPA  inert  lists: 
List  2,  Potentially  Toxic  Inerts;  List  3, 
Inerts  of  Unknown  Toxicity;  and  List  4, 
Inerts  of  Minimal  Concern.  We  also 
applied  the  term,  "inert,"  to  all 
nonactive  ingredients  contained  in  any 
formulated  product  used  in  organic 
production.  This  meant  that  the 
nonactive  ingredients  in  animal  feeds 
(fillers  or  additives),  animal  drugs 
(excipients),  and  fertilizers  (carriers  or 
adjuvants)  would  only  be  prohibited  if 
they  were  classified  by  the  EPA  as  List 
1  inerts. 

We  received  many  comments  stating 
that  our  restrictions  on  inert  ingredients 
were  too  permissive  and  would  result  in 
many  traditionally  prohibited  materials 
being  used  in  organic  production. 
Commenters  stated  that  the  statutory 
prohibition  on  EPA  List  1  inerts  did  not 
imply  that  all  other  inerts  should  be 
allowed  and  argued  that  the  NOSB  had 
the  authority  to  prohibit  additional 


substances.  Citinig  the  .uncertainty 
associated  with  EPA  List  2  (potentially 
toxic)  and  EPA  List  3  (unknown 
toxicity)  inert  ingredients,  they 
questioned  how  such  substances  could 
satisfy  the  criteria  in  OFPA  for  adding 
synthetic  substances  to  the  National 
List.  Commenters  also  opposed 
expanding  the  definition  of  inert  to 
include  nonactive  ingredients  in  all 
formulated  products.  They  stated  that 
the  EPA  classifies  only  those  inerts  used 
in  pesticides,  and  that  many  of  the 
substances  routinely  used  in  other  types 
of  formulated  products  were  not  subject 
to  review.  Therefore,  substances  not 
used  in  pesticides  would  not  appear  on 
any  EPA  list  and  would  be  allowed. 
Finally,  commenters  cited  the  disparity 
between  the  allowance  for  synthetic 
inert  ingredients  in  the  first  proposal 
and  the  more  restrictive  substance 
review  procedures  used  by  existing 
organic  certifying  agents. 

The  NOSB  responded  to  the 
provisions  for  inert  ingredients 
contained  in  the  first  proposal.  At  its 
meeting  in  March  1998,  the  NOSB 
stated  that  synthetic  compounds  should 
not  be  allowed  in  production  inputs 
unless  they  appear  on  the  National  List. 
In  February  1999,  the  NOSB  voted  to 
prohibit  EPA  List  1  and  2  inerts, 
prohibit  EPA  List  3  inerts  unless 
specifically  allowed  by  the  NOSB,  and 
allow  EPA  List  4  inerts  unless 
specifically  prohibited.  The  NOSB  also 
recommended  full  disclosure  of  all 
ingredients  in  formulated  products, 
called  for  an  expedited  review  of  EPA 
List  3  inerts  currently  in  common  use  in 
organic  production,  and  endorsed  an  18- 
month  phase-out  period  for  EPA  List  3 
inerts  not  ultimately  allowed. 

In  this  proposal,  only  EPA  List  4 
inerts  are  allowed  as  ingredients  in 
formulated  products  used  in  organic 
production.  This  would  not  include 
varieties  of  EPA  List  4  substances  such 
as  corn  starch,  lecithin,  or  citric  acid 
that  are  the  product  of  excluded 
methods.  Additionally,  the  term  inert  is 
restricted  to  nonactive  ingredients  in 
pesticides.  Synthetic  nonactive 
ingredients  in  formulated  products  used 
as  production  inputs,  including 
fertilizers,  animal  drugs,  and  feeds, 
must  be  included  the  National  List. 
While  the  OFPA  prohibits  using  a 
fertilizer  containing  synthetic 
ingredients  or  a  commercially  blended 
fertilizer  containing  prohibited 
materials,  the  requirement  does  not 
apply  to  synthetic  substances  included 
on  the  National  List.  The  NOSB 
recommended  and  the  Secretary 
concurs  that  certain  synthetic 
substances  used  in  fertilizer-formulated 
products  should  be  included  on  the 


National  List.  We  have  retained  the 
provision  from  the  first  proposal 
prohibiting  the  use  of  any  formulated 
product  containing  a  EPA  List  1  Inert. 
Using  the  criteria  established  in  the 
OFPA  for  evaluating  synthetic 
substances,  the  NOSB  may  review  inert 
ingredients  on  EPA  List  2  or  3  as  well 
as  other  synthetic,  nonactive  substances 
used  in  formidated  products  for 
inclusion  on  the  Proposed  National  List 
it  forwards  to  the  Secretary. 

We  recognize  that  inert  ingredients  in 
pesticides  and  similar  substances  in 
other  formulated  products  pose  one  of 
the  most  problematic  examples  of  the 
use  of  sjmthetic  materials  in  organic 
production.  For  example,  verifying  the 
use  of  inerts  and  similar  substances 
such  as  fillers,  carriers,  additives,  and 
excipients  has  been  difficult  because 
they  are  not  required  to  appear  on 
ingredient  labels,  and  formulators 
typically  treat  product  formulas  as 
confidential  information.  At  times, 
certifying  agents  have  been  unable  to 
determine  the  exact  composition  of 
formulated  products  proposed  for  use  in 
organic  production.  In  other  instances, 
organic  producers  have  applied 
formulated  products  containing  inert 
ingredients  and  similar  substances  that 
are  not  specifically  allowed.  We  are 
challenged  with  balancing  standard 
practice  with  the  strict  statutory 
requirement  that  producers  and 
handlers  apply  only  those  synthetic 
substances  added  to  the  National  List. 
As  sanctioned  by  OFPA,  synthetic 
substances  can  be  used  in  organic 
production  as  long  as  they  appear  on  the 
National  List.  The  development  and 
maintenance  of  the  National  List  has 
been  and  will  be  designed  to  allow  the 
use  of  a  minimal  number  of  synthetic 
substances  that  are  acceptable  to  the 
organic  industry  and  meet  the  OFPA 
criteria. 

Two  principles  will  be  essential  for 
responding  to  this  challenge:  greater 
disclosure  of  the  contents  of  formulated 
products  and  an  expedited  review  of 
inert  ingredients  and  other  nonactive 
substances.  The  OFPA  recognized  the 
need  for  disclosure  by  requiring  the 
NOSB  to  work  with  formulators  to 
obtain  a  complete  list  of  ingredients  in 
their  products.  The  NOSB  has  initiated 
this  work,  and  its  effort  is  ongoing  as  of 
the  date  of  this  publication.  It  is  our 
understanding  from  the  comments, 
hearings,  and  information  considered  by 
the  NOSB  that  the  organic  industn,'  has 
made  considerable  progress  on 
disclosure  of  inert  ingredients  since  the 
passage  of  OFPA.  Formulators  have 
responded  to  the  incentive  to  provide 
products  using  EPA  List  4  inert 
ingredients,  and  certifying  agents  have 
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gained  greater  a  xess  to  information  on 
product  compos  ition.  EPA  has 
expressed  its  wi  lingness  to  expedite  the 
review  of  its  Lis:  2  and  3  inerts,  which 
the  NOSB  ident  fies  as  particularly 
important  in  for  mulated  products 
widely  used  in  (irganic  operations.  The 
organic  industry  should  clearly 
understand  that  NOSB  evaluation  of  the 
wide  variety  of  nert  ingredients  and 
other  nonactive  substances  will  require 
considerable  coi  »rdination  between  the 
NOP.  the  NOSB  and  industry.  Materials 
review  Ccui  be  ai  iticipated  as  the  NOSB's 
primary  activity  during  NOP 
implementation  Considering  the  critical 
nature  of  this  tai  ;k,  the  organic  industry 
should  make  a  c  ollaborative  effort  to 
prioritize  for  NC  SB  review  those 
substances  whic  h  are  essential  to 
organic  product  on  and  handling. 
We  recognize  ihat  more  work  is 
needed  for  this  )olicy  to  satisfy  the 
needs  of  organic  producers  and 
handlers,  produ  :t  formulators,  and 
consumers.  We  u^e  requesting  comment 
on  the  proposec  requirements  for  inert 
ingredients  in  fc  rmulated  products.  We 
are  sensitive  tha  I  an  abrupt  prohibition 
on  synthetic  sul  stances  which  may 
have  knowingly  or  unknowingly  been 
used  in  the  past  but  which  are  not 
added  to  the  Na  ional  List  may  disrupt 
many  well-estal  lished  and  accepted 
production  syst  ims.  However,  our 
assessment  is  th  it  the  benefits  of  a  clear 
policy  consister  t  with  the  OFPA,  NOSB 
recommendatioi  is,  and  public  comment 
outweigh  the  co  its.  The  net  effect  will 
be  greater  consu  mer  confidence  in 
USDA's  organic  label  and  more 
products  that  ar ;  tailored  to  the  needs 
of  organic  prodi  cers. 

(7)  Use  of  Vet  urinary  Medicines.  The 
OFPA  prohibits  certain  routine  uses  of 
veterinary  medi  ;ations  (specifically 
subtherapeutic  Aoses  of  antibiotics)  but 
allows  their  adn  linistration  in  the 
presence  of  illn(  ss.  The  first  proposal 
added  antibiotic  s  to  the  National  List 
because  their  us  b  had  been  evaluated 
and  approved  b  '  applicable  regulatory 
agencies,  pursuant  to  FDA 
requirements,  ai  id  because  they  had  to 
be  included  on  he  National  List  to  be 
used  in  organic  ivestock  production. 

We  received  i  lany  comments 
opposing  the  us  3  of  antibiotics  in 
organic  livestoc  i.  production. 
Commenters  ex  )ressed  general  concern 
over  microbial  i  ssistance  to  antibiotics 
and  expressed  a  desire  to  source  food 
products  without  antibiotics.  This 
proposal  remov  >s  antibiotics  from  the 
National  List  of  approved  synthetic 
substances  for  1  vestock  use. 

(8)  Removal  cf  Substances  from  the 
National  List.  T  le  first  proposal 
outlined  a  petiti  on  process  for  amending 


the  National  List  and  included  an 
extensive  list  of  information  to  be 
provided  for  reviewing  a  substance. 
Some  commenters  recommended  that 
this  section  be  amended  to  include 
procedures  for  deleting  substances  from 
the  National  List.  The  OFPA  and  the 
first  proposal  indicated  that  the  NOSB 
would  review  substances  added  to  the 
National  List  at  least  on  a  5-year  basis 
and  recommend  to  the  Secretary  any 
substances  that  should  be  removed.  We 
concur  with  commenters  that  removal  of 
a  substance  should  not  have  to  wait  for 
such  a  review  cycle.  Thus,  a  petition  to 
remove  a  substance  from  the  National 
List  may  be  filed  at  any  time.  The 
information  contained  in  the  petition  for 
removal  of  a  substance  will  be  provided 
by  AMS  upon  request.  The  NOSB  will 
evaluate  substance  removal  petitions 
and  forward  a  recommendation  to  the 
Secretary.  Commenters  suggested  that 
any  changes  to  the  National  List  be 
published  in  the  Federal  Register  for 
public  comment.  All  proposed  changes 
to  the  National  List  will  be  published  in 
the  Federal  Register. 

(9)  Use  of  Sulfur  Dioxide.  The  first 
proposal  allowed  the  use  of  sulfur 
dioxide  in  crop  production  and  as  an 
ingredient  in  or  on  organic  processed 
products.  The  NOSB  had  recommended 
that  sulfur  dioxide  be  permitted  in  the 
processing  of  organic  wine  and  for 
smoke  bombs  used  underground  to 
control  rodents.  Numerous  commenters 
opposed  the  use  of  sulfur  dioxide  in 
organic  wine  because  its  use  produces 
sulfites,  which  are  prohibited  in  the 
OFPA.  as  a  by-product.  We  concur  with 
the  commenters  and  further  believe  that 
the  trend  in  the  organic  industry,  as 
evidenced  by  the  California  Department 
of  Food  and  Agricnilture's  Preliminary 
Organic  Materials  List  of  September 
1998,  is  to  prohibit  all  uses  of  sulfur 
dioxide  except  in  underground  rodent 
control.  Therefore,  we  are  proposing  to 
allow  sulfur  dioxide  for  underground 
control  of  rodents  and  to  prohibit  its  use 
as  an  ingredient  in  or  processed  food 
including  the  production  of  organic 
wine. 

National  List — Additional  Provisions 

Upon  further  review  of  the  provisions 
in  the  first  proposal,  we  have  decided  to 
propose  the  following  additions  and 
changes. 

(1)  New  Additions  to  the  National 
List.  During  the  October  1999  meeting, 
the  NOSB  reviewed  substances  and 
made  new  recommendations  to  the 
Proposed  National  List.  The  Secretary 
concurs  with  the  recommendations  from 
that  meeting  and  this  proposal  adds 
those  substances  with  the  applicable 
annotations  to  the  National  List.  These 


substances  are:  Potassium  Bicarbonate 
(205.601(d)),  Glycerin  (2005.603(a)), 
Phosphoric  Acid  (205.603(a)  and 
205.605(b)),  Ivermectin  (205.603(a)), 
Chlorhexidine  (205.603(a)),  and 
Ethylene  (205.605(b)).  This  proposal 
establishes  conditions  that  allow 
producers  to  administer  the  parasiticide 
Ivermectin  to  breeder  stock  and  dairy 
stock  in  organic  livestock  operations. 
Treating  organically  managed  slaughter 
stock  with  Ivermectin  is  prohibited. 
These  provisions  are  based  on  the 
recommendations  developed  by  the 
NOSB  at  its  October  1999  meeting.  The 
NOSB's  recommendations  from  that 
meeting  were  derivative  of  many  years 
of  work  addressing  how  to  establish  emd 
enforce  the  conditions  allowing  use  of 
synthetic  parasiticides.  The  OFPA 
identifies  livestock  parasiticides  as  a 
category  of  substances  which  may  be 
included  on  the  National  List  and  also 
prohibits  the  use  of  synthetic  internal 
parasiticides  on  a  routine  basis.  The 
determination  of  what  constitutes  a 
routine  basis  for  parasiticide  use  has 
been  challenging  given  the  diversity  of 
animals,  production  systems,  and 
environmental  factors  which  are 
covered  by  a  national  organic  standard. 

In  this  proposal,  the  conditions  under 
which  Ivermectin  may  be  used  apply  to 
the  health  care  history  of  the  animal 
prior  to  treatment  and  the  certification 
of  products  derived  from  the  animal 
after  treatment.  The  pretreatment 
conditions  are  designed  to  ensure  that 
the  producer  is  using  a  comprehensive 
management  system  to  prevent  the 
introduction  and  transmission  of 
parasites  among  the  animals  in  his  or 
her  care.  Producers  must  document  in 
their  organic  system  plan  preventative 
practices  such  as  quarantine  and  fecal 
exams  for  all  incoming  stock, 
appropriate  pasture  rotation  and 
management,  culling  of  infested 
livestock,  and  vector  and  intermediate 
host  control.  A  producer  may 
administer  an  allowed  synthetic 
parasiticide  only  after  all  applicable 
management  practices  and  nonsynthetic 
treatments  have  been  employed.  A 
producer  must  receive  the  approval  of 
their  certifying  agent  before  using  a 
synthetic  parasiticide.  In  collaboration 
with  the  NOSB,  we  will  be  developing 
program  manuals  detailing  preventive 
management  practices  for  specific 
livestock  species  to  assist  producers  and 
certifying  agents  in  determining  when 
the  use  of  synthetic  parasiticides  is 
allowable. 

This  proposal  also  contains 
provisions  addressing  the  posttreatment 
condition  of  livestock  which  are 
administered  Ivermectin.  These 
conditions  are  included  as  an 
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annotation  to  Ivermectin  on  the 
National  List  and  are  consistent  with  the 
requirements  contained  in 
§  205.238{b)(l)(2)  of  the  regulatory  text 
for  administering  any  allowed  synthetic 
parasiticide.  In  compliance  with  the 
recommendations  of  the  NOSB,  we  are 
proposing  that  a  producer  may  not 
administer  Ivermectin  to  breeder  stock 
during  the  last  third  of  gestation  if  the 
progeny  is  to  be  sold,  labeled,  or 
represented  as  organically  produced. 
Additionally,  a  producer  must  observe  a 
90-day  withdrawal  period  before  selling 
milk  or  milk  products  produced  from  an 
animal  treated  with  Ivermectin  as 
organically  produced.  The  Food  and 
Drug  Administration  exercises 
responsibility  for  determining  and 
enforcing  the  withdrawal  intervals  for 
animal  drugs.  No  food  safety  arguments 
are  used  or  implied  to  support  the  use 
of  extended  withdrawal  periods.  Rather, 
we  determined  that  extended 
withdrawal  periods  are  more  compatible 
with  consumer  expectations  of 
organically  raised  animals. 

Ivermectin  is  the  first  synthetic 
parasiticide  that  the  Secretary  has 
proposed  adding  to  the  National  List, 
and  allowing  its  use  could  significantly 
affect  organic  management  practices. 
The  FDA  has  approved  18  animal  drugs 
containing  Ivermectin  that  are  labeled 
for  use  on  one  or  more  animals 
including  beef  and  dairy  cattle,  sheep, 
swine,  and  several  minor  species.  A 
total  of  1 1  of  these  drugs  are  not  covered 
by  this  proposed  rule:  three  have 
additional  synthetic  active  ingredients 
not  on  the  National  List  and  eight  others 
are  labeled  for  nonfood  uses.  (They  are 
used  on  horses  not  for  food  use,  dogs, 
and  cats.)  While  there  are  no  approved 
uses  of  Ivermectin  on  lactating  dairy 
animals,  the  remaining  seven  food-use 
products  could  be  administered  to 
breeder  stock  and  dairy  stock  either 
prior  to  lactation  or  during  a  dry  period. 

Future  NOSB  meetings  will  consider 
new  proposals  of  substances  to  be  added 
to  the  National  List. 

(2)  Petition  Process  to  Amend  the 
National  List.  We  are  modifying  the 
contents  of  the  petition  for  amending 
the  National  List  that  was  contained  in 
the  first  proposal.  We  are  proposing  that 
any  person  requesting  a  change  in  the 
National  List  should  request  a  copy  of 
the  petition  procedures  from  the  NOP 
Program  Manager.  The  procedures  will 
include  a  list  of  information  that  has  to 
be  provided  for  consideration  of  a 
change  in  the  National  List.  Under  the 
provisions  in  the  first  proposal,  the  NOP 
would  be  required  to  go  through 
rulemaking  every  time  it  sought  to 
update  contents  of  the  petition.  Under 
this  proposal,  the  NOP  will  amend  the 


requirements  of  the  petition  process  and 
publish  the  changes  in  the  Federal 
Register.  This  revised  process  will  help 
to  expedite  amending  the  National  List 
and  keep  the  National  List  more  current. 
We  anticipate  that  amendments  to  the 
National  List  will  be  made  on  an  annual 
basis,  depending  upon  the  number  of 
substance  petitions  filed.  Substances 
petitioned  for  inclusion  onto  the 
National  List  will  be  reviewed  by  the 
NOSB,  which  will  forward  a 
recommendation  to  the  Secretary.  All 
amendments  to  the  National  List  will  be 
published  for  comment  in  the  Federal 
Register. 

State  Organic  Certification  Programs 

The  Act  provides  that  each  State  may 
implement  a  certification  program  for 
producers  and  handlers  of  agricultural 
products  that  have  been  produced  and 
handled  within  the  State,  using  organic 
methods  that  meet  the  requirements  of 
this  regulation.  Each  State  organic 
certification  program  must  be  approved 
by  the  Secretary.  A  State  organic 
certification  program's  organic 
standards  and  requirements  cannot 
exceed  these  National  Organic  Program 
(NOP)  regulations  unless  the  State 
petitions  for,  and  the  Secretary 
approves,  more  restrictive  requirements. 
The  sections  covering  State  programs, 
beginning  with  §  205.620,  establish:  (1) 
The  requirements  for  a  State  organic 
certification  program  and  amending 
such  a  program;  and  (2)  the  process  for 
initial  approvals  of  programs  and 
program  amendments.  A  process  for 
review  and  approval  of  a  State's  organic 
certification  program  every  5  years  will 
be  addressed  in  subsequent  rulemaking. 

Proposal  Description 

There  are  a  wide  variety  of  organic 
certification  programs  now  operating  in 
different  States.  Approximately  31 
States  currently  have,  or  are  developing, 
their  own  State  organic  certification 
programs.  At  least  13  of  those  use  State 
government  agencies  or  contracted 
private  certifying  agents  to  certify 
organic  operations  in  the  State.  Thus,  at 
least  19  States  do  not  have  State  organic 
programs  and  approximately  37  States 
do  not  have  State  Government  or  State- 
designated  private  certifying  agents. 
Under  this  proposal.  States  may  utilize 
these  NOP  standards  and  requirements 
and  not  have  State  oversight  or 
responsibility  for  administration  of  the 
NOP  in  the  State.  On  the  other  hand,  a 
State  may  petition  the  Secretary'  for 
approval  to  add  its  unique  State 
requirements  to  the  NOP  and  agree  to 
administer  the  national  program  in  the 
State. 


Requirements  of  a  State  Organic 
Certification  Program.  Under  the  Act 
and  the  NOP,  a  State,  through  the  State 
program's  governing  State  official,  must 
submit  to  the  Secretary  a  copy  of  the 
proposed  State  organic  certification 
program.  The  governing  State  official 
must  submit  an  affidavit  or 
memorandum  of  understanding  agreeing 
to  meet  the  1 1  general  requirements  of 
an  organic  program,  as  specified  in 
section  6506(a)  of  the  Act.  Specifically, 
the  governing  State  official  must  agree 
to:  (1)  Require  that  product  sold  or 
represented  as  organic  must  be 
produced  and  handled  only  by  certified 
organic  operations;  (2)  require  that 
participating  organic  producers  and 
handlers  establish  organic  plans  for 
their  operations;  (3)  allow  certified 
producers  and  handlers  to  appeal 
adverse  decisions  under  appeal 
provisions  of  these  regulations;  (4) 
require  that  certified  operations  certify 
annually  that  they  have  complied  with 
the  NOP;  (5)  provide  for  annual  on-site 
inspections  of  certified  operations  by 
certifying  agents;  (6)  require  periodic 
residue  testing  by  certifying  agents;  (7) 
provide  for  appropriate  and  adequate 
enforcement  procedures  which  are 
consistent  with  the  NOP;  (8)  protect 
against  conflict  of  interests  as  specified 
in  these  regulations;  (9)  provide  for 
public  access  to  certification 
documents;  (10)  provide  for  collection 
of  reasonable  fees;  and  (11)  require  other 
terms  and  conditions  as  may  be 
established  by  the  Secretary.  The  NOP 
will  assume  these  responsibilities  in 
States  that  do  not  have  an  approved 
State  organic  certification  program. 

Supporting  materials  must  be 
submitted  addressing  these  general 
requirements,  including  such 
documentation  as:  authorizing  State 
statutes,  program  goals  and  objectives,  a 
description  of  the  State's  organic 
program  office,  codified  compliance  and 
appeals  processes,  and  other 
information  as  may  be  requested  by  the 
Secretary".  Written  material  must  assess 
the  State  organic  certification  program's 
ability  and  willingness  to  administer  the 
1 1  general  requirements  for  organic 
programs.  Administration  of  these 
general  requirements  may  require 
development  of  a  unique  working 
relationship  between  the  State  organic 
program  and  the  NOP. 

With  the  approval  of  its  State  organic 
certification  program,  the  State  must 
assume  responsibility  for  administration 
of  these  11  general  requirements  and 
any  approved,  more  restrictive 
requirements  in  the  State.  For  instance, 
a  State's  responsibilities  will  include 
oversight  of  certified  organic  production 
and  handling  operations  to  ensure  that 
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organic  production  and  handling 
standards.  Rather,  the  increased 
requirements  are  likely  to  be  limited  to 
a  specific  production  or  handling 
practice  or  a  more  restricted  use  of 
approved  National  List  substances  to 
address  needs  or  critical  conditions  in  a 
specified  geographic  area(s).  For 
instance,  to  protect  an  endangered  lake 
or  estuary,  a  State  may  have  more 
restrictive  buffer  zone  requirements 
than  are  provided  in  this  regulation. 
Such  a  State  may  request  that  its  more 
restrictive  buffer  zone  requirements  be 
established  as  the  minimum  buffer  zone 
requirements  of  this  regulation. 

A  State's  more  restrictive  standeirds 
will  not  be  applied  to  production  and 
handling  activities  outside  the  State  or 
a  specified  geographic  area  in  the  State. 
Further,  the  more  restrictive  standards 
do  not  apply  to  marketing  of  organic 
product  and,  thus,  will  not  be  used  to 
restrict  access  of  organic  product 
produced  in  other  States. 

Section  205.621  provides  that  a  State 
program's  governing  State  official  will 
submit  to  the  Secretary  a  copy  of  a 
proposed  State  organic  program  or 
request  for  approval  of  any  substantive 
amendment  to  a  State's  approved 
program. 

State  Program  Approval  Process.  We 
envision  the  request  and  approval 
process  will  occur  during  the  period 
between  publication  of  the  final  rule 
and  the  projected  effective  date  of  the 
this  national  program  (which  will  be 
announced  in  the  final  rule).  Because 
requirements  of  a  State  organic  program 
cannot  exceed  the  requirements  of  this 
program  unless  warranted  by  unique 
conditions  in  the  State,  some  State 
organic  programs  currently  in  effect  may 
elect  to  discontinue  their  programs 
when  the  NOP  becomes  effective.  Those 
programs  simply  will  not  request 
approval  of  their  programs  and  their 
State  organic  requirements,  in  effect 
under  the  State  program,  will  be 
superseded  on  the  effective  date  of  the 
NOP.  State  organic  certification 
programs  which  seek  approval  of  their 
programs  will  submit  the  required 
material  and  continue  operations  until 
the  effective  date  of  the  NOP.  We 
envision  that  all  approved  State  organic 
certification  programs  will  become 
effective  under  the  NOP  on  the  day  the 
program  becomes  effective.  A  State 
wishing  to  establish  a  new  State  organic 
certification  program  under  the  NOP 
may  submit  the  State  program  request 
and  supporting  material  at  any  time. 
New  programs  submitted  after  this 
program  becomes  effective  will  be 
subject  to  the  same  review  and  approval 
process. 


The  submitted  copy  of  the  State 
organic  certification  program  must  be  in 
its  final  form  and  ready  for 
implementation.  It  cannot  be  altered  by 
the  State  during  the  review  process 
unless  the  change  is  cleared  with  the 
Secretary. 

Amendments  to  State  Programs.  For 
amendment  of  a  State  organic  program, 
the  State  program's  governing  State 
official  must  submit  a  copy  of  the 
proposed  amendments  and  justification 
for  them.  The  supporting  material  must 
document  the  unique  environmental  or 
ecological  conditions  or  production 
practices  in  the  State  that  necessitate 
use  of  more  restrictive  organic 
requirements.  The  supporting  material 
must  also  explain  how  the  more 
restrictive  requirements  will  address  the 
environmental  condition.  Likewise,  the 
supporting  material  must  explain  how 
the  increased  requirements  are  better 
suited  to  agricultural  conditions  in  the 
State. 

Because  State  organic  certification 
program  requirements  cannot  be  less 
restrictive  than  NOP  requirements,  any 
amendment  to  lower  such  requirements 
could  only  entail  a  relaxation  of  a  more 
restrictive  requirement  previously 
approved  by  the  Secretary.  Thus,  an 
amendment  to  relax  a  State  program's 
requirement  also  must  be  reviewed  by 
the  Secretary.  A  decrease  in  a  State 
organic  certification  program's  more 
restrictive  requirements  must  be 
justified,  based  on  documented  changes 
in  the  unique  conditions  or  practices 
which  warranted  the  increase  in 
requirements. 

Written  materials  supporting  an 
amendment  must  assess  how  the  more 
restrictive  requirements  further  the 
purposes  of  and  are  consistent  with  the 
Act  cmd  these  regulations.  The  written 
material  should  acknowledge  that  the 
more  restrictive  State  requirements  will 
not  be  used  to  limit  or  restrict  access  of 
organic  products  produced  in  other 
States  or  foreign  countries  to  markets  in 
the  State.  Also,  supporting  materials 
must  explain  how  the  amended 
requirements  would  affect  the  State 
program's  governing  State  official's 
ability  to  administer  the  11  general 
requirements.  A  request  to  relax  a 
requirement  also  must  address  these 
issues. 

The  Secretary  will  review  each  State's 
application  based  on  how  closely  it 
complies  with  the  purposes  and  intent 
of  the  Act  and  the  provisions  of  the  NOP 
and  how  well  its  administrative 
capabilities  and  processes  match  up 
with  the  needs  of  the  State's  program. 

The  Act  provides  that  the  Secretary's 
review  and  determination  of  a  new  State 
organic  certification  program  or  a 
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program  amendment  will  take  no  more 
than  6  months.  AMS  will  notify  the 
public  upon  approval  of  each  State 
program.  The  public  information  will  be 
made  available  to  national  agricultural 
news  media  and  to  all  news  media  in 
the  State.  AMS  will  identify,  among 
other  things,  any  more  restrictive 
certification  requirements  that  are 
included  in  the  approved  State  program. 
A  denial  of  a  new  program  or  program 
amendment  will  include  a  written 
explanation  of  why  the  proposal  is 
denied  and  what  changes  will  be 
needed  for  the  program  to  be  approved. 
The  State  may  implement  needed 
changes  and  submit  a  new  program  or 
program  amendment. 
'  Section  205.622  establishes  that  State 
organic  certification  programs  will  be 
reviewed  at  least  once  every  5  years  by 
the  Secretary  and  that  a  determination 
will  be  made  within  6  months  of  the 
anniversary  date  as  to  continuation  of 
the  State  organic  certification  program. 
We  will  issue  appropriate  procedures 
regarding  this  requirement  at  a  later 
date,  after  AMS  and  the  States  have  had 
an  opportunity  to  administer  the  NOP 
and  State  programs. 

State  Programs — Changes  Based  On 
Comments 

There  are  no  changes  based  on 
comments. 

State  Programs — Changes  Requested  But 
Not  Made 

(1)  Allowing  more  restrictive  State 
standards.  About  a  third  of  those 
commenting  on  State  organic 
certification  program  provisions 
complained  that  the  first  proposal  gave 
USDA  complete  control  over  State 
organic  standards.  A  few  suggested  that 
a  State  with  higher  organic  requirements 
should  be  able  to  prohibit  the  in-State 
sale  of  products  certified  only  to  the 
NOP  or  other  State  organic  program 
requirements.  Another  commented  that 
the  NOP  should  "defer"  to  other  State 
organic  certification  programs  with 
higher  standards. 

While  paragraph  (b)(1)  of  section  6507 
of  the  Act  provides  that  States  may 
establish  more  restrictive  organic 
certification  requirements,  paragraph 
(b)(2)  establishes  parameters  for  those 
requirements.  More  restrictive  State 
organic  program  requirements  must: 
Further  the  piuposes  of  the  Act;  be 
consistent  with  the  Act;  not 
discriminate  against  other  States' 
agricultural  commodities;  and  be 
approved  by  the  Secretary  before 
becoming  effective.  As  noted  above,  we 
expect  that  a  State's  more  restrictive 
requirements  are  likely  to  cover  specific 
production  or  handling  practices  such 


as  more  restricted  use  of  approved 
National  List  substances  or  farming 
practices  to  address  a  State  or  area's 
particular  environmental  conditions. 

The  Secretary  must  employ  some 
consistent  and  common  criteria  for 
approving  States  requests  for  more 
restrictive  State  organic  programs.  The 
criteria  for  establishing  such 
requirements  must  be  consistent  with 
the  purposes  of  the  Act.  We  believe  the 
need  to  preserve,  protect,  and  enhance 
unique  environmental  or  farming 
conditions  is  a  common  criterion  for  all 
States.  We  believe  such  criteria  are 
consistent  with  the  stated  goals  of  most, 
if  not  all.  State  organic  programs  and 
organic  trade  and  fcirming  organizations. 

The  more  restrictive  standards  will 
not  be  applied  to  production  and 
handling  activities  outside  the 
geographic  area  of  the  State.  Further,  the 
more  restrictive  standards  do  not  apply 
to  marketing  of  organic  product  and, 
thus,  will  not  be  used  to  restrict  access 
of  organic  product  produced  in  other 
States.  Clearly,  prohibiting  the  sale  of 
other  States'  products  is  prohibited  by 
the  Act  as  well  as  other  national  laws 
covering  interstate  commerce  in  the 
United  States.  If  some  States  were  to 
restrict  access  to  State  markets,  the 
pm-poses  and  the  benefits  of  the 
national  program  would  be  lost. 

Discriminatory  marketing  practices 
are  prohibited  under  section 
6507(b)(2)(c)  of  the  Act.  Thus,  the 
purpose  of  more  restrictive  State  organic 
requirements  cannot  be,  as  the 
commenters  suggest,  to  allow  claims  of 
more  organic  or  purer  product.  States 
will  not  be  able  to  promote  their 
products  as  being  more  organic  because 
their  products  were  produced  under 
more  restrictive  State  requirements. 
More  restrictive  State  organic 
requirements  will  be  authorized  only  as 
needed  to  respond  to  special 
environmental  or  production  conditions 
in  the  State  which  necessitate  more 
restrictive  requirements.  Any  State's 
request  for  less  restrictive  or  lower 
organic  standards  than  are  required 
under  this  program  will  not  be  approved 
by  the  Secretary. 

(2)  Treatment  of  private  and  State 
certifying  agents.  Some  private 
certifying  agents  commented  that  the 
first  proposal  would  permit  accredited 
State  certifying  agents  to  establish  more 
restrictive  standards  than  these 
regulations  but  prohibit  private 
certifying  agents  from  establishing  their 
own  more  restrictive  requirements. 
Under  this  program.  State  certifying 
agents  will  not  unilaterally  establish 
organic  standards  or  requirements  in  a 
State.  A  State  program's  governing  State 
official  may,  upon  approval  of  the 


Secretary,  establish  a  State  organic 
certification  program  as  an  entity  of  the 
State's  department  of  agriculture  or 
other  similar  State  government  agency. 
The  Act  provides  this  authority  to  the 
State  government  and  does  not  provide 
similar  authority  to  private  certifying 
agents.  Private  certifying  agents  are  not 
government  entities  and  have  no  official 
regulatory  or  administrative  authorities 
over  agricultural  activities  in  the  State. 
State  certifying  agents  as  well  as  private 
certifying  agents  will  act  as  service 
providers,  certifying  to  national  and, 
where  applicable,  to  particular  State 
organic  requirements. 

Again,  commenters  appear  to  miss  an 
essential  point  of  this  national  program. 
The  only  mandatory  organic  standards 
and  requirements  are  those  of  the  NOP 
and  the  unique  requirements  approved 
for  a  State  organic  certification  program 
by  the  Secretary.  A  private  certifying 
agent  may  believe  its  more  restrictive 
requirements  result  in  a  more  organic  or 
purer  product  and  may  want  to  certify 
producers  and  handlers  only  to  those 
requirements.  However,  neither  State 
certifying  agents  nor  private  certifying 
agents  will  be  able  to  require  that  client 
operations  or  organic  product  be 
certified  to  more  restrictive  standards 
than  the  standards  of  this  program  or 
approved  State  standards.  The  only 
other  more  restrictive  requirements  that 
may  be  certified  to  may  be  requirements 
made  at  the  request  of  handlers  or 
manufacturers  who  are  purchasing  the 
organic  product  or  ingredient.  For 
example,  a  producer  could  request  a 
certifying  agent  to  certify  certain 
production  practices  required  for  export 
to  a  foreign  manufacturer.  Such 
certification  can  be  made  only  at  the 
request  of  the  producer  or  handler  being 
certified.  Both  State  and  private 
certifying  agents  may  certify  to  the 
requested  more  restrictive  contract 
requirements,  provided  those  more 
restrictive  requirements  are  consistent 
with  these  regulations  and  provided  the 
certifying  agents  have  the  necessary 
technical  qualifications  to  carry  out  the 
certification. 

Similarly,  one  commenter  stated  that 
the  NOP  should  not  prevent  a  private 
certifying  agent  from  having  and 
advertising  its  own  higher  organic 
standards.  While  a  private  certifying 
agent  may  have  the  capability  to  certify 
to  certain  higher  organic  requirements, 
a  handler  certified  by  the  certifying 
agent  may  not  claim  on  product  labels 
or  in  market  information  that  its 
products  are  more  organic,  purer,  or 
better  than  product  certified  by  other 
certifying  agents  or  State  organic 
programs. 
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authority  is  the  sole  responsibility  of  the 
Secretary. 

If  more  restrictive  State  requirements 
are  approved  by  the  Secretary,  we  will 
review  certifying  agent  qualifications  in 
the  State  and  determine  whether  they 
are  able  to  certify  to  the  approved,  more 
restrictive  requirements.  Our 
accreditation  responsibilities  must 
include  oversight  of  both  State  and 
private  certifying  agents,  including  any 
foreign  certifying  agents  that  may 
operate  in  a  State,  and  to  monitoring 
their  compliance  with  accreditation 
requirements. 

[4)  Public  comment  on  State 
applications.  One  commenter  suggested 
that  USDA  publish  for  comment  in  the 
Federal  Register,  a  summary  of  each 
State's  proposed  organic  program  and 
any  requested  program  amendments. 
The  commenter  claimed  that  an 
approved  State  organic  certification 
program  will  effectively  substitute  the 
State's  program  for  the  NOP  in  the  State. 
Thus,  the  conunenter  contends,  those 
proposed  State  programs  and  program 
amendments  should  be  made  available 
for  public  comment.  After  consideration 
of  the  implications  of  the  comment,  we 
do  not  believe  that  the  Federal  Register 
notification  process  is  the  proper  venue 
for  receiving  comments  on  a  proposed 
State  program  which  is  applicable  only 
to  residents  and  business  entities  in  the 
State.  We  assume  that  the  governing 
State  official  is  submitting  the  request 
on  behalf  of  the  organic  producers  and 
handlers  in  the  State.  Fiirther,  the 
appropriateness  of  the  State's  requested 
more  restrictive  requirements  should 
stand  on  the  merits  of  each  proposal  and 
not  on  whether  commenters  in  other 
States  believe  the  proposed 
requirements  are  warranted.  Certified 
organic  producers  and  handlers  outside 
the  State  will  not  be  subject  to  the  more 
restrictive  standards  or  requirements  of 
the  State  program.  The  more  restrictive 
standards  will  not  be  used  to  restrict 
market  access  of  organic  product 
produced  in  other  States  or  countries. 
Thus,  there  is  no  reason  to  receive 
public  comment  on  requested  State 
requirements  from  individuals  not 
directly  affected  by  the  proposed 
requirements. 

The  commenter  suggested  that  AMS 
also  publish  a  summary  of  each 
proposed  program  and  any  amendments 
to  a  program  in  a  newspaper  of  general 
circulation  in  the  State.  AMS  will  issue 
a  public  information  notices  which  will 
announce  each  approved  State  organic 
certification  program  and  any  approved 
amendments  of  a  State  program.  The 
notices  will  identify  the  unique 
characteristics  of  the  approved  State 
program  that  warranted  the  more 


restrictive  organic  production  or 
handling  requirements.  We  also  will 
include  a  summary  of  the  new  program 
on  the  NOP  homepage. 

(5)  State  program  consistencies. 
Several  commenters  asked  for 
clarification  of  the  first  proposal's  terms, 
"consistent"  and  "substantive 
amendments,"  used  in  regard  to  State 
programs  operating  under  the  NOP. 
Being  "consistent"  with  the  NOP  means 
that  a  State  program's  written  standards 
or  requirements  must  be  at  least  equal 
to  the  standards  and  requirements  of  the 
NOP.  This  is  provided  for  in  the  Act. 
Further,  in  allowing  State  organic 
programs  to  have  more  restrictive  or 
higher  standards,  the  Act  requires  that 
those  more  restrictive  standards  and 
requirements  be  consistent  with  the 
purposes  of  the  Act.  To  be  "consistent" 
with  the  purposes  of  the  Act  means  that 
the  requested,  more  restrictive  standards 
or  requirements  are  of  such  a  nature  that 
they  do  not  undermine  the  application 
of  uniform  national  organic  standards. 
Thus,  if  a  request  for  more  restrictive 
State  organic  standards  is  determined  to 
not  be  consistent  with  uniform  national 
organic  standards,  the  State  program 
will  not  be  approved  by  the  Secretary. 
The  administrative  procedures  used  by 
the  State  in  administering  the  11  general 
requirements  of  the  State's  organic 
program  should  have  the  same  force  and 
effect  of  the  procedures  use  by  AMS  in 
administering  this  program. 

The  same  commenters  asked  for 
clarification  of  the  term,  "substantive 
amendments,"  in  obtaining  USDA 
approval  of  more  strict  amendments  for 
one  State's  organic  certification 
program.  "Substantive  amendments" 
means  changes  that  would  increase  the 
quantitative  or  qualitative  standards  or 
specific  requirements  for  an  operation's 
or  a  product's  certification  under  the 
State  organic  program.  Once  this 
national  program  is  operating,  if  a 
question  arises  as  to  whether  a  desired 
change  in  a  State  organic  certification 
program  is  considered  substantive  or 
not,  the  State  program's  governing  State 
official  should  raise  the  issue  with  the 
Secretary. 

State  Programs — Additional  Provisions 

(1)  State  program  responsibilities. 
This  subpart  establishes  that  a  State 
organic  certification  program  which 
petitions  for  approval  by  the  Secretary 
will  have  increased  responsibilities 
under  the  NOP.  Our  first  proposal  did 
not  suggest  qualifying  factors  or  other 
information  that  had  to  be  submitted  by 
the  State  program's  governing  State 
official.  This  proposal  specifies  the  11 
general  requirements,  addressed  above, 
and  the  needs-based  environmental 
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conditions  or  special  production 
practices  for  establishing  more 
restrictive  requirements.  Those  factors 
establish  our  revised  position  that  a 
State  must  agree  to  incurring  increased 
responsibilities  and  obligations  to  be 
approved  as  a  State  organic  certification 
program  under  the  NOP.  For  instance, 
as  discussed  above,  a  State  with  an 
approved  organic  certification  program 
will  oversee  compliance  and  appeals 
procedures  for  certified  organic 
operations  in  the  State.  Those 
procedures  must  provide  due  process 
opportunities  such  as  rebuttal, 
mediation,  and  correction  procedures  in 
this  proposal.  Once  approved  by  the 
Secretary,  the  State  governing  official  or 
designee  must  effectively  administer  the 
State's  organic  certification  program  in 
a  manner  that  is  consistent  and 
equitable  for  the  certified  parties 
involved  in  compliance  actions. 

A  State's  organic  certification  program 
may  include  other  programs  and 
projects  which  the  State  government 
may  conduct  to  promote  or  increase 
organic  production  and  handling  in  the 
State.  Such  programs  may  include 
organic  promotion  and  research 
projects,  transition  assistance,  a 
directory  of  organic  production  and 
handling  operations  in  the  State,  a 
consumer  referral  program,  or 
certifications  given  to  retail  operations 
which  market  organic  foods.  This 
proposal  will  not  prohibit  such  State 
activities,  provided  those  activities  do 
not  establish  production  or  handling 
standards  that  work  against  the 
purposes  of  the  NOP.  Such  programs 
may  not  advertise,  promote,  or 
otherwise  infer  that  the  State's  organic 
products  are  more  organic  or  better  than 
organic  product  produced  in  other 
States.  Such  programs  and  projects 
should  be  beyond  the  scope  of  this 
national  program  and,  if  so,  will  not  be 
subject  to  the  Secretary's  review. 

(2)  Renewal  of  State  program.  The 
final  section  provides  that  reviews  of 
State  organic  certification  programs  will 
be  conducted  at  least  once  every  5  years, 
as  required  in  paragraph  (c)  of  section 
6507.  The  intent  of  the  provision  is  not 
changed  in  this  proposal.  We  will 
provide  further  information  regarding 
reviews  of  State  programs  before  the 
first  5-year  period  is  completed.  We 
expect  that,  with  experiences  gained 
from  a  few  years  of  program  operation, 
we  will  be  able  to  propose  more 
appropriate  procedures,  guidelines,  and 
requirements  to  assure  proper  reviews 
of  operating  State  organic  programs. 

Fees.  This  portion  of  subpart  G  sets 
forth  the  regulations  on  fees  and  other 
charges  to  be  assessed  for  accreditation 
and  certification  services  under  the 


National  Organic  Program  (NOP).  These 
regulations  address  the  kinds  of  fees  and 
charges  to  be  assessed  by  the 
Department  for  the  accreditation  of 
certifying  agents,  the  level  of  such  fees 
and  charges,  and  the  payment  of  such 
fees  and  charges.  These  regulations  also 
address  general  requirements  to  be  met 
by  certifying  agents  in  assessing  fees 
and  other  charges  for  the  certification  of 
producers  and  handlers  as  certified 
organic  operations.  Finally,  these 
regulations  address  the  Secretary's  . 
oversight  of  a  certifying  agent's  fees  and 
charges  for  certification  services. 

Proposal  Description 

Fees  and  Other  Changes  for 
Accreditation.  Fees  and  other  charges 
will  be  assessed  and  collected  from 
applicants  for  initial  accreditation  and 
accredited  certifying  agents  submitting 
annual  reports  or  seeking  renewal  of 
accreditation.  Such  fees  will  be  equal  as 
nearly  as  may  be  to  the  cost  of  the 
accreditation  services  rendered  under 
these  regulations.  Fees-for-service  will 
be  based  on  the  time  required  to  render 
the  service  provided  calculated  to  the 
nearest  15-minute  period.  Activities  to 
be  billed  on  the  basis  of  time  used 
include  the  review  of  applications  and 
accompanying  documents  and 
information,  evaluator  travel,  the 
conduct  of  on-site  evaluations,  review  of 
annual  reports  and  updated  documents 
and  information,  and  the  preparation  of 
reports  and  any  other  documents  in 
connection  with  the  performance  of 
service.  The  hourly  rate  will  be  the  same 
as  that  charged  by  the  Agricultural 
Marketing  Service  (AMS),  through  its 
Quality  System  Certification  Program,  to 
certification  bodies  requesting 
conformity  assessment  to  the 
International  Organization  for 
Standardization  "General  Requirements 
for  Bodies  Operating  Product 
Certification  Systems"  (ISO  Guide  65). 

Applicants  for  initial  accreditation 
and  accredited  certifying  agents 
submitting  annual  reports  or  seeking 
renewal  of  accreditation  during  the  first 
18  months  following  the  effective  date 
of  subpart  F  will  receive  service  without 
incurring  an  hourly  charge  for  such 
service. 

Applicants  for  initial  accreditation 
and  renewal  of  accreditation  must  pay 
at  the  time  of  application,  effective  18 
months  following  the  effective  date  of 
Subpart  F,  a  nonrefundable  fee  of 
S500.00.  This  fee  will  be  applied  to  the 
applicant's  fees-for-service  account. 

When  service  is  requested  at  a  place 
so  distant  from  the  evaluator's 
headquarters  that  a  total  of  one-half 
hour  or  more  is  required  for  the 
evaluator{s)  to  travel  to  such  place  and 


back  to  the  headquarters,  or  at  a  place 
of  prior  assignment  on  circuitous 
routing  requiring  a  total  of  one-half  hour 
or  more  to  travel  to  the  next  place  of 
assignment  on  the  circuitous  routing, 
the  charge  for  such  service  will  include 
all  applicable  travel  charges.  Travel 
charges  may  include  a  mileage  charge 
administratively  determined  by  the 
Department,  travel  tolls,  or.  where  the 
travel  is  made  by  public  transportation 
(including  hired  vehicles),  a  fee  equal  to 
the  actual  cost  thereof.  If  the  service  is 
provided  on  a  circuitous  routing  the 
travel  charges  will  be  prorated  among 
all  the  applicants  and  certifying  agents 
furnished  the  service  involved  on  an 
equitable  basis.  Travel  charges  will 
become  effective  for  all  applicants  for 
initial  accreditation  and  accredited 
certif\'ing  agents  on  the  effective  date  of 
subpart  F.  The  applicant  or  certifying 
agent  will  not  be  charged  a  new  mileage 
rate  without  notification  before  the 
service  is  rendered. 

When  service  is  requested  at  a  place 
away  from  the  evaluator's  headquarters, 
the  fee  for  such  service  shall  include  a 
per  diem  charge  if  the  employee(s) 
performing  the  service  is  paid  per  diem 
in  accordance  with  existing  travel 
regulations.  Per  diem  charges  to 
applicants  and  certifying  agents  will 
cover  the  same  period  of  time  for  which 
the  evaluator(s)  receives  per  diem 
reimbursement.  The  per  diem  rate  will 
be  administratively  determined  by  the 
Department.  Per  diem  charges  shall 
become  effective  for  all  applicants  for 
initial  accreditation  and  accredited 
certifying  agents  on  the  effective  date  of 
subpart  F.  The  applicant  or  certifying 
agent  will  not  be  charged  a  new  per 
diem  rate  without  notification  before  the 
serx'ice  is  rendered. 

When  costs,  other  than  fees-for- 
service,  travel  charges,  and  per  diem 
charges  are  associated  with  providing 
the  services,  the  applicant  or  certifying 
agent  will  be  charged  for  these  costs. 
Such  costs  include,  but  are  not  limited 
to.  equipment  rental,  photocopying, 
delivery,  facsimile,  telephone,  or 
translation  charges  incurred  in 
association  with  accreditation  services. 
The  amount  of  the  costs  charged  will  be 
determined  administratively  by  the 
Department.  Such  costs  will  become 
effective  for  all  applicants  for  initial 
accreditation  and  accredited  certifying 
agents  on  the  effective  date  of  subpart  F. 

Payment  of  Fees  and  Other  Charges. 
Applicants  for  initial  accreditation  and 
renewal  of  accreditation  must  remit  the 
nonrefundable  fee  along  with  their 
application.  Remittance  must  be  made 
payable  to  the  Agricultural  Marketing 
Ser\'ice.  USDA.  and  mailed  to:  Program 
Manager.  USDA-AMS-TMP-NOP. 
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time  and  travel  expenses  necessary  for 
the  NOP  to  perform  accreditation 
services. 

This  proposed  program  is  similar  to 
the  Quality  Systems  Certification 
Program  (QSCP)  established  pursuant  to 
7  CFR  part  54.  The  QSCP  is  an  audit- 
based  program  administered  by  AMS 
through  its  Livestock  and  Seed  Program, 
which  provides  meatpackers, 
processors,  producers,  and  other 
businesses  in  the  livestock  and  meat 
trade  with  the  opportunity  to  have 
special  processes  or  documented  quality 
management  systems  verified.  Since  the 
procedures  used  for  accrediting  State 
and  private  entities  as  accredited 
organic  certifying  agents  are  similar  to 
those  used  to  certify  other  types  of 
product  or  system  certification  programs 
under  the  QSCP,  we  have  decided  to  use 
this  existing  program  and  its  staff  in 
examining  certifying  agents'  operations 
and  evaluating  their  compliance  with 
the  Act  and  these  regulations.  Using  the 
QSCP  and  its  staff  will  enable  the  NOP 
to  provide  the  necessary  services 
without  creating  a  separate  bureaucracy. 
Hourly  fees  to  be  charged  for  services 
under  this  program- will  be  the  same  as 
those  under  the  QSCP,  currently 
estimated  at  S95.00  per  hour. 

This  fee  of  approximately  $95.00  is 
greater  than  the  $42.20  base  rate  charged 
under  the  voluntary  user-fee-funded 
program  established  by  AMS  to  verify 
that  State  and  private  organic  certifying 
agents  in  the  United  States  comply  witi 
the  requirements  prescribed  under  ISO 
Guide  65.  This  program,  administered 
by  the  AMS  Livestock  and  Seed 
Program,  applied  the  aggregate  meat 
grading  rate  for  services  to  this  ISO 
Guide  65  verification  program  for  State 
and  private  organic  certificating  agents. 
The  grading  rate  of  $42.20  was  the  only 
rate  for  which  AMS  was  authorized  to 
charge  at  the  time  that  the  program  to 
assess  ISO  Guide  65  conformity  by 
organic  certifying  agents  was 
implemented.  This  was  not  the  actual 
audit  rate  of  approximately  $95.00  for 
such  services.  The  AMS  Livestock  and 
Seed  Program  will  engage  in  rulemaking 
to  establish  audit  fees  for  its  QSCP.  As 
noted  above,  those  fees  are  expected  to 
be  approximately  $95.00  per  hour.  The 
NOP  will  notify  accredited  certifying 
agents  of  proposed  rate  changes  and 
final  actions  on  such  rates  by  AMS. 

To  minimize  the  economic  impact  of 
implementing  the  NOP  on  certifying 
agents,  we  have  decided  to  provide 
services  for  accreditation  during  the  first 
18  months  following  the  effective  date 
of  new  subpart  F  without  an  hourly 
charge  for  all  applicants  for  initial 
accreditation  and  accredited  certifying 
agents.  This  represents  full 


subsidization  of  the  hourly  costs  for 
accreditation  by  the  Department  during 
the  first  18  months  of  operation.  This 
18-month  subsidization  of  the  hourly 
costs  will  prove  especially  beneficial  to 
any  applicant  for  accreditation  that 
submits  a  substandard  application  or 
has  difficulty  establishing  eligibility  for 
accreditation.  Certifying  agents  will  be 
charged  for  accreditation  service  at  the 
published  hourly  rate  on  the  first  day  of 
the  nineteenth  month  following  the 
effective  date  of  subpart  F. 

Over  15,000  comments  were  received 
on  fees,  with  all  opposing  the  first 
proposal's  fee  provisions.  In  addition  to 
comments  from  consumers,  comments 
were  received  from  State  agencies, 
organic  growers,  grower  associations, 
and  certifying  agents.  Most  of  these 
commenters  expressed  the  belief  that 
the  proposed  fees  would  price  small 
certifying  agents  out  of  the  organic 
industry.  Almost  half  of  the  over  15,000 
comments  suggested  a  sliding-scale  fee 
system,  rather  than  the  flat  fee  system  in 
the  first  proposal,  to  accommodate  the 
economic  needs  of  small  certifying 
agents.  We  have  not  accepted  the 
concept  of  a  sliding-scale  fee  system. 
Rather,  as  noted  above,  we  are 
proposing  that  certifying  agents  be 
charged  for  the  actual  time  and  travel 
expenses  necessary  for  the  NOP  to 
perform  accreditation  services.  Under 
this  fee  system,  smaller  certifying  agents 
should  pay  less  in  hourly  charges  to 
obtain  and  maintain  certification  than 
larger  certifying  agents.  This 
assumption,  however,  is  contingent  on 
the  quality  of  all  documentation 
submitted  to  the  Department,  certifying 
agent  recordkeeping,  and  the  efficiency 
of  the  certifying  agent  in  meeting  the 
requirements  of  this  part.  The  fees  and 
other  charges  for  accreditation 
regulations  are  found  in  §  205.640. 

(2)  Payment  by  Certified  Check.  We 
have  removed  the  requirement  that  the 
payment  of  fees  and  charges  to  the 
Department  be  by  certified  check  or 
money  order.  We  have  made  this  change 
because  we  agree  with  commenters  that 
this  requirement  is  unnecessary  and 
potentially  burdensome. 

Nearly  all  industry  commenters 
opposed  the  form  and  method  of 
payments  stated  throughout  the  original 
fee  sections.  Commenters  stated  that 
payment  by  certified  check  or  money 
order  was  unnecessary  and  would  create 
an  additional  burden  on  individual 
producers,  handlers,  and  private 
certifiers.  A  few  State  commenters 
stated  that  it  was  insulting  for  the  U.S. 
Department  of  Agriculture  (USDA)  to 
require  a  State  government  agency  to 
pay  for  its  accreditation  with  a  certified 
check. 
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(3)  Producer  and  Handler  Fees  to  the 
Department.  We  have  removed  the 
provisions  which  required  the  payment 
of  certification  fees  by  producers  and 
handlers  to  the  Department.  We  have 
taken  this  action  because  we  believe 
that  the  goal  of  recovering  program  costs 
through  fees  and  other  costs  charged  to 
producers  and  hemdlers  for  certification 
as  certified  organic  operations  should  be 
balanced  against  the  Act's  purpose  to 
facilitate  interstate  commerce  in  fresh 
and  processed  food. 

We  received  over  15,000  comments 
all  opposing  the  first  proposal's  fee 
provisions  for  producers  and  handlers. 
Comments  were  received  from 
consumers,  State  agencies,  organic 
growers,  grower  associations,  and 
certifying  agents.  Most  of  these 
commenters  stated  that  the  proposed 
fees  would  price  small  producers  and 
handlers  out  of  the  organic  industry. 
Hundreds  of  these  commenters  stated 
that  the  proposed  fees  favor  large 
production  operations.  Almost  half  of 
the  over  15,000  comments  suggested  a 
sliding-scale  fee  system,  rather  than  the 
flat  fee  system  proposed  in  the  first 
proposal,  to  accommodate  the  economic 
needs  of  small  producers  and  handlers. 
Hundreds  more  suggested  that  small 
producers  and  processors  be  exempt 
from  the  payment  of  fees. 

Most  oi  tne  State  agency,  organic 
grower,  grower  association,  and 
certifying  agent  (industry)  commenters 
spoke  to  the  very  small  size  and  family- 
farm  nature  of  the  average  organic 
production  operation  and  how  those 
operations  would  be  affected  by  the 
proposed  fees.  Commenters  from  this 
group  who  offered  estimates  suggested 
that  one-third  to  over  one-half  of  organic 
producers  in  their  area  or  State  are  very 
small  organic  producers  operating  at  or 
near  the  exemption  level  of  $5,000  in 
annual  sales.  They  said  those  operating 
just  above  the  exemption  level  could  be 
forced  out  of  organic  production  by  the 
extra  fee  and  the  increased  certification 
charges  passed  down  by  certifying 
agents  who  would  have  to  pay  the 
proposed  accreditation  charges. 

Commenters,  industry  and  consumer, 
stated  that,  rather  than  encouraging 
growth  and  new  participation  in  organic 
agriculture,  the  costs  of  certification 
would  stifle  growth  and  discourage 
small  producer  participation  in  organic 
agriculture.  An  industry  commenter 
stated  that  exempt  producers  who  might 
want  to  be  certified  so  they  could 
market  their  product  as  organic  would 
be  dissuaded  from  doing  so  because  of 
the  cost  of  certification.  Industry' 
commenters  also  stated  that  the 
additional  USDA  fee  on  small  handlers 
would  make  small  organic  handling 


operations  marginal.  A  few  State 
agencies  commented  that  many  small 
organic  producers  also  conduct  their 
own  on-farm  handling  and  that  these 
operations  would  be  forced  out  of  the 
organic  industry  by  the  excessive 
handler  fee  and  reporting  burdens. 

The  comment,  that  exempt  producers 
who  might  want  to  be  certified  so  they 
could  market  their  product  as  organic 
would  be  dissuaded  from  doing  so 
because  of  the  cost  of  certification, 
requires  clarification.  It  may  be  true  that 
such  producers  would  be  dissuaded 
from  seeking  certification  because  of  the 
cost  of  certification.  It  is  not  true, 
however,  that  exempt  producers  must 
be  certified  to  sell  or  label  their 
production  as  organic.  The  Act  exempts 
small  producers,  those  who  produce  no 
more  than  $5,000  in  agricultural 
products,  from  the  requirement  that  a 
person  may  sell  or  label  an  agricultural 
product  as  organically  produced  only  if 
such  product  is  produced  and  handled 
in  accordance  with  the  Act. 

Industry  commenters  recommended 
complete  changes  to  the  proposed  fee 
structure.  Most,  like  the  consumer 
commenters,  suggested  a  sliding  scale 
for  fees  based  on  either  size  or  sales 
volume.  Several  industry  commenters 
stated  that  the  Act  does  not  require  that 
USDA  recover  all  program  costs  from 
assessments  on  producers,  handlers, 
and  certifying  agents.  They  cited  section 
6522  of  the  Act  as  authorizing  the  use 
of  appropriated  funds  to  carry  out  the 
program.  Some  industry  commenters 
suggested  that  appropriated  funds 
should  be  used  to  cover  all 
administrative  and  overhead  costs  and 
that  fees  collected  from  the  industry 
should  only  be  used  for  specific 
program  activities  such  as  accreditation. 
A  few  industry  commenters  suggested 
that  organic  farmers  not  be  charged  an 
AMS  fee  but  that  each  be  required  to 
sign  an  affidavit  of  compliance  with 
program  requirements. 

After  further  discussions  within  the 
Department  and  review  of  the 
comments,  we  have  determined  that  the 
fee  structure  for  the  NOP  should  be 
modified  to  reduce  costs  to  all  organic 
sectors.  We  acknowledge  that  the  fees 
proposed  in  the  first  proposal  might 
have  discouraged  industry  growth  and 
might  not  have  facilitated  interstate 
commerce  of  organic  products.  Because 
we  believe  that  fees  and  other  costs 
charged  to  producers  and  handlers  for 
certification  as  certified  organic 
operations  should  be  kept  to  a  minimum 
to  encourage  industrj'  participation  and 
growth,  we  have  removed  the 
regulations  which  provided  for  the 
payment  of  fees  to  the  Department  by 


certified  production  and  handling 
operations. 

(4)  Estimated  Cost  of  Certification.  We 
have  added,  at  §  205.642,  the 
requirement  that  the  certifying  agent 
must  provide  each  applicant  with  an 
estimate  of  the  total  cost  of  certification 
and  an  estimate  of  the  annual  cost  of 
updating  the  certification.  Additionally, 
the  certifying  agent  must  provide  all 
persons  inquiring  about  the  application 
^  process  with  a  copy  of  its  fee  schedule. 
\Ve  have  added  these  provisions  to 
ensure  that  producers  and  handlers 
have  early  and  ready  access  to  the 
information  they  need  to  consider  cost 
in  selecting  an  agent  to  certify  their 
production  or  handling  operation.  We 
consider  this  to  be  especially  important 
because,  as  noted  in  the  preamble  to 
subpart  F,  we  have  removed  the 
requirement  that  the  certifying  agent 
charge  only  such  fees  to  applicants  for 
certification  and  operations  it  certifies 
that  the  Secretan."  determines  are 
reasonable.  We  have  removed  this 
requirement  because  we  concur  with 
those  commenters  who  expressed  the 
belief  that  certifying  agents  should  be 
permitted  to  set  thefr  own  fees  without 
the  approval  of  the  Secretarv'.  We  have 
also  removed  this  requirement  because 
we  concur  with  the  commenters"  belief 
that  production  and  handling  operations 
are  free  to  consider  cost  in  selecting  an 
agent  to  certify  their  production  or 
handling  operation. 

Fees—Changes  Requested  But  Not 
Made.  This  subpart  retains  from  our  first 
proposal  regulations  on  which  we 
received  comments  as  follows: 

(1)  Accreditation  Charges  Billed  to 
State  Certifying  Agents.  Several  State 
certifying  agents  stated  that  State 
certifying  agents  should  not  be  assessed 
accreditation  charges.  Commenters 
stated  that  most  State  certifxing  agents 
could  face  large  accreditation  costs 
because  they  have  many  county  or 
regional  offices  which  would  be 
considered  subsidiaries  of  the 
headquarters  office.  They  stated  that 
these  charges  would  have  to  be  passed 
on  to  producers  and  handlers  or  paid 
with  supplemental  State  funds.  A  few 
State  certifying  agents  stated  that  USDA 
should  pay  the  States,  rather  than  vice 
versa,  because  of  the  State  organic 
programs'  contributions  to  the  national 
program.  At  least  one  State 
representative  commented  that 
accreditation  fees  for  State  certif\'ing 
agents  should  be  less  than  for  private 
certifying  agents  because  State  certifv'ing 
agents  should  require  less  review  and 
oversight  by  AMS. 

We  disagree  with  those  commenters 
who  recommended  that  State  certif\'ing 
agents  not  be  assessed  accreditation 
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charges,  be  cha  "ged  less  for 
accreditation,  cr  be  paid  to  certify 
production  or  1  andling  operations.  We 
view  such  actic  ns  as  constituting 
unacceptable  p  -eferential  treatment  of 
State  certifying  agents  to  the  detriment 
of  private-entit; '  certifying  agents. 
Accordingly,  uj  ider  this  proposal,  State- 
entify  certifyini ;  agents  will  be  assessed 
fees  for  accredi  ation  under  the  same  fee 
structure  as  pri  /ate-entity  certifying 
agents. 

(2)  Subsidization.  Some  industry 
commenters  sta  ted  that  national 
governments  in  Europe  provide  direct 
subsidies  and  other  economic  incentives 
for  their  fanner  >  to  grow  organic.  A  few 
questioned  wh]  the  organic  industry 
would  be  charg  jd  for  services  while 
some  USD  A  pr(  igrams  are  provided 
without  cost  to  other  agricultural 
sectors,  and  US  DA  actually  pays  some 
farmers  not  to  j  row  some  commodities. 
Industry  comm  mters  and  many 
consumer  comi  lenters  stated  that  it  was 
unfair  for  this  proposed  program  to 
charge  all  costs  to  a  fledgling 
agricultural  ind  ustry  composed  mostly 
of  small,  family  farmers  and  marginal 
operations.  Fin  Jly,  a  few  industry 
commenters  pn  >posed  the  philosophical 
argument  that  f  rogram  fees  penalize 
those  who  prot(  ct  the  earth  and  that 
USDA  should  c  large  traditional 
producers  who  damage  the  earth  with 
chemical  applications  and 
nonsustainable  cultural  practices. 

AMS  is  primi  irily  a  user-fee-based 
Federal  agency  The  Act  at  section 
6506(a)(10)  reqi  lires  the  collection  of 
fees  from  prodi  cers,  handlers,  and 
certifying  agents.  We  are,  therefore, 
unable  to  provi  ie  for  the  full 
subsidization  o  producers,  handlers, 
and  certifying  a  jents  as  espoused  by 
some  commenti  ts.  Accordingly,  this 
proposal  provic  es  for  the  payment  of 
fees  by  producers,  handlers,  and 
certifying  agents.  We  have,  however, 
proposed  reguL  itions  in  this  proposal 
which  we  belie  re  will  minimize  the 
economic  impa  :t  of  the  NOP  on 
producers,  handlers,  and  certifying 
agents. 

Fees — Additi  mal  Provisions.  Upon 
further  review  ( if  the  fee  provisions  in 
the  first  propos  il.  we  have  decided  to 
propose  the  fol  owing  additions. 

(1)  Certification  Fees  Charged  by 
Certifying  Ager  ts.  We  have  added,  at 
§  205.642,  regu  ations  addressing 
general  require  nents  to  be  met  by 
certifying  agent  s  in  assessing  fees  and 
other  charges  f(  r  the  certification  of 
producers  and  landlers  as  certified 
organic  operatii  )ns.  First,  fees  charged 
by  a  certifying  i  gent  must  be  reasonable, 
and  a  certifying  agent  may  charge 
applicants  for  c  srtification  and  certified 


production  and  handling  operations 
only  those  fees  and  charges  that  it  has 
filed  with  the  Administrator.  This  is  a 
general  requirement  for  accreditation 
and  is  also  found  at  §  205.501(a)(15)  in 
subpart  F  on  accreditation.  This 
regulation  does  not  prohibit  certifying 
agents  from  providing  and  charging  for 
services  outside  the  NOP.  Services  that 
certifying  agents  might  provide  outside 
the  NOP  include  in-house  publications, 
conferences,  workshops,  informational 
meetings,  and  field  days.  Certifying 
agents  cannot  require  participation  in 
such  activities  by  certified  operations  or 
applicants  for  certification  as  a 
condition  of  certification. 

Second,  the  certifying  agent  may 
require  applicants  for  certification  to 
pay  at  the  time  of  application  a 
nonrefundable  fee  of  no  more  than 
$250.00  which  must  be  applied  to  the 
applicant's  fees-for-service  account.  We 
believe  that  this  fee  will  help  ensiu-e 
that  certifying  agents  are  compensated 
for  certification  services  provided  to  an 
applicant  that  is  found  to  be  not 
qualified  to  receive  certification  as  an 
organic  production  or  handling 
operation. 

(2)  Fees  Charged  to  Foreign  Certifying 
Agents.  We  have  removed  the 
provisions  which  required  the  payment 
of  fees  for  import  programs.  We  have 
taken  this  action  because  this  proposal 
includes  foreign  State  entities  and 
foreign  private  entities  which  provide 
certification  services  under  the 
accreditation  requirements  of  this  part. 
Accordingly,  such  entities  are  covered 
under  the  fees  for  accreditation 
provisions  of  §  205.640. 

Compliance 

This  portion  of  subpart  G  sets  forth 
the  enforcement  procedures  for  the 
National  Organic  Program  (NOP).  These 
procedures  describe  the  compliance 
responsibilities  of  the  Secretary,  USDA, 
and  Agricultural  Marketing  Service 
(AMS)  officials  acting  on  behalf  of  the 
Secretary.  These  procedures  also 
describe  responsibilities  of  State 
programs'  governing  State  officials 
(governing  State  officials)  and  State  and 
private  certifying  agents  for  compliance 
under  the  NOP.  The  NOP  is  the  AMS 
office  that  reviews  applications  and 
initiates  approvals  of  accreditation  of 
new  certifying  agents,  conducts 
oversight  of  accredited  certifying  agents, 
and  reviews  and  recommends 
continuation  of  accreditation  of 
certifying  agents.  These  provisions  also 
address  the  rights  of  certified 
production  and  handling  operations  and 
accredited  certifying  agents  operating 
under  the  NOP.  Approval  or  denial  of 
applications  for  certification  and 


accreditation  are  addressed  under 
subparts  E  and  F,  respectively. 

Proposal  Description 

The  Secretary  is  required  imder  the 
Act  to  review  the  operations  of  State 
organic  certification  programs, 
accredited  certifying  agents,  and 
certified  production  or  handling 
operations  for  compliance  with  the  Act 
and  these  regulations.  The  Program 
Manager  of  the  NOP  may  carry  out 
oversight  of  compliance  proceedings  on 
behalf  of  the  Secretary  and  the 
Administrator.  However,  most  reviews 
and  analyses  of  certification 
noncompliance  will  be  conducted  by 
the  certifying  agent  which  certified  the 
operation.  With  regard  to  certifying 
agents,  the  Program  Manager  may 
initiate  proceedings  to  suspend  or 
revoke  the  accreditation  of  a  certifying 
agent  for  failure  to  conduct 
accreditation  activities  or  maintain 
accreditation  requirements  pursuant  to 
subpart  F  of  this  regulation. 

In  States  with  an  approved  State 
organic  certification  program,  the  State 
program's  governing  State  official  is 
responsible  for  administration  of  the 
State's  comphance  program  for  certified 
operations.  Governing  State  officials 
also  may  review  and  investigate 
complaints  of  certifying  agents 
operating  in  the  State  who  may  not  be 
in  compliance  with  the  accreditation 
requirements  of  the  Act  and  these 
regulations.  They  must  notify  the 
Program  Manager  of  such 
noncompliance  activities  and  make 
information  regarding  the  violation 
available  to  the  NOP  for  appropriate 
action. 

The  Program  Manager  may  initiate 
proceedings  to  suspend  or  revoke  a 
certified  operation's  certification  if  a 
certifying  agent  or  State  program's 
governing  State  official  fails  to  take 
appropriate  enforcement  action  or  if  an 
operation  is  found  to  be  erroneously 
certified  by  a  certifying  agent  whose 
accreditation  has  been  suspended  or 
revoked. 

The  compliance  provisions  of  the 
NOP  are  consistent  with  the 
requirements  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553-559) 
in  that  this  program  provides  for  due 
process  including  an  opportunity  for 
hearing,  appeal  procedures,  written 
notifications  of  noncompliance,  and 
opportimities  to  demonstrate  or  achieve 
compliance  before  any  suspension  or 
revocation  of  organic  certification  or 
accreditation  is  invoked.  An  exception 
to  the  initial  due  process  steps  under 
the  APA  is  provided  in  instances  of 
willful  violations.  However,  willful 
violations  may  be  appealed  pursuant  to 
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the  Appeals  procedure  in  this  subpart. 
A  compliance  action  regarding 
certification  carried  out  under  cin 
approved  State  program's  compliance 
procedures  will  have  the  same  force  and 
effect  as  a  certification  compliance 
action  carried  out  under  these  NOP 
compliance  procedures.  The  notification 
process  for  denying  applications  for 
certification  and  applications  for 
accreditation  is  laid  out  in  subparts  E 
and  F  respectively. 

Noncompliance  Procedure  for 
Certified  Operations.  The  Act  provides 
for  the  enforcement  of  certified 
operations.  Statutory  oversight  of 
production  and  handling  operations  by 
certifying  agents  includes  review  of 
organic  plans,  residue  and  tissue  testing, 
authority  to  conduct  investigations,  and 
responsibility  to  report  violations. 
Applicants  for  certification  must  meet 
certification  requirements  of  the  NOP, 
as  determined  by  certifying  agents. 

Notification  of  Noncompliance.  As 
noted  above,  the  Program  Manager  or 
the  governing  State  official  may  review 
and  investigate  a  certified  operation 
based  on  complaints  and  may  initiate 
noncompliance  proceedings  established 
in  this  subpart.  However,  we  expect  that 
most  compliance  procedures  will  begin 
with  a  certifying  agent's  inspection, 
review,  or  investigation  of  such  certified 
operation.  Thus,  this  noncompliance 
procedure  is  proposed  based  on  that 
process. 

A  written  notification  of 
noncompliance  will  be  sent  to  the 
certified  operation  if  a  certifying  agent's 
inspection,  review,  or  investigation 
reveals  any  noncompliance  with  the  Act 
or  these  regulations.  Noncompliance 
may  include,  among  other  things, 
production  or  handling  practices  or 
conditions,  use  of  substances,  or 
labeling  which  are  not  in  compliance 
with  subparts  C,  Production  and 
Handling,  or  E,  Certification,  of  this 
regulation.  The  results  of  a  residue  test 
may  trigger  a  noncompliance 
notification.  A  noncompliance 
notification  may  encompass  the  entire 
operation  or  a  portion  of  the  operation. 
For  instance,  a  violation  at  one  farm 
may  not  warrant  loss  of  certification  at 
other  farms  of  the  certified  operation  not 
affected  by  the  violation. 

A  notification  of  noncompliance  will 
provide:  (1)  A  description  of  each 
condition,  action,  or  item  of 
noncompliance;  (2)  the  facts  upon 
which  the  notification  is  based;  and  (3) 
the  date  by  which  the  certified 
operation  must  rebut  the  notification  or 
correct  the  noncompliance.  A  certified 
operation  may  continue  to  sell  its 
product  as  organic  upon  receiving  a 
notification  of  noncompliance  and 


throughout  the  noncompliance 
proceeding  and  any  appeal  procedure 
which  might  follow  the  compliance 
proceeding. 

All  written  notifications  sent  by 
certifying  agents  and  governing  State 
officials,  as  well  as  rebuttals,  requests 
for  mediation,  and  notices  of  correction 
of  deficiencies  sent  by  certified 
operations  will  be  sent  to  the 
addressee's  place  of  business  by  a 
delivery  service  which  provides  dated 
return  receipts.  This  will  help  assure 
completed  conmiunications  and  timely 
compliance  procedures. 

If  a  certified  operation  believes  the 
notification  of  noncompliance  is 
incorrect  or  not  well-founded,  the 
operation  may  submit  a  rebuttal  to  the 
certifying  agent,  providing  supporting 
data  to  refute  the  facts  stated  in  the 
notification.  Rebuttals  are  provided  to 
allow  certifying  agents  and  certified 
operations  to  informally  resolve 
noncompliance  notices.  Rebuttals 
should  be  helpful  in  resolving 
differences  which  may  be  the  result  of 
misinterpretation  of  requirements, 
misimderstandings,  or  incomplete 
information.  Alternatively,  the  certified 
operation  may  correct  the  identified 
deficiencies  and  submit  proof  of  such 
corrections.  When  the  operation 
demonstrates  that  each  noncompliance 
has  been  corrected  or  otherwise 
resolved,  the  certifying  agent  will  send 
the  certified  operation  a  written 
notification  of  noncompliance 
resolution. 

Proposed  Suspension  or  Revocation  of 
Certification.  If  the  noncompliance  is 
not  resolved  and  is  not  in  the  process  of 
being  resolved  by  the  date  specified  in 
the  notification,  the  certif>'ing  agent  will 
send  the  certified  operation  a  written 
notification  of  proposed  suspension  or 
revocation  of  certification  for  the  entire 
operation  or  a  portion  of  the  operation 
affected  by  the  noncompliance.  The 
notification  will  state:  (1)  The  reasons 
for  the  proposed  suspension  or 
revocation;  (2)  the  proposed  effective 
date  of  the  suspension  or  revocation;  (3) 
the  impact  of  the  suspension  or 
revocation  on  the  certified  operation's 
future  eligibility  for  certification;  and  (4) 
that  the  certified  operation  has  a  right  to 
request  mediation  or  to  file  an  appeal. 
The  impact  of  a  proposed  suspension  or 
revocation  may  include  the  suspension 
period  or  whether  the  suspension  or 
revocation  applies  to  the  entire 
operation  or  to  a  portion  or  portions  of 
the  operation.  A  governing  State  official 
may  not  suspend  or  revoke  certification 
of  an  entity's  certified  operations  in 
other  States.  Likewise,  a  certifying  agent 
may  not  suspend  or  revoke  certification 


of  an  entity's  operations  which  the 
certifying  agent  does  not  certif}'. 

If  a  certifying  agent  determines  that 
correction  of  a  noncompliance  is  not 
possible,  the  notification  of 
noncompliance  and  the  proposed 
suspension  or  revocation  of  certification 
may  be  combined  in  one  notification  of 
proposed  suspension  or  revocation.  The 
certified  operation  will  have  an 
opportunity  to  appeal  that  suspension 
or  revocation  decision. 

Mediation.  A  certified  operation  may 
request  mediation  of  any  dispute 
regarding  denial  of  certification  or 
proposed  suspension  or  revocation  of 
certification.  Mediation  is  not  required 
prior  to  filing  an  appeal  but  is  offered 
as  an  option  which  may  resolve  the 
noncompliance  more  quickly  than  the 
next  step,  which  is  filing  an  appeal.  If 
a  State  program  is  in  effect,  the 
mediation  procedures  established  in  the 
State  program,  as  approved  by  the 
Secretary,  must  be  followed.  Mediation 
will  be  requested  in  writing  to  the 
applicable  certifying  agent.  The  dispute 
will  be  mediated  by  a  qualified  mediator 
mutually  agreed  upon  by  the  parties  to 
the  mediation.  The  parties  to  the 
mediation  will  have  no  more  than  30 
days  to  reach  an  agreement  following  a 
mediation  session.  If  mediation  is 
unsuccessful,  the  certified  operation 
will  have  30  days  from  termination  of 
mediation  to  appeal  the  proposed 
suspension  or  revocation  to  the 
Administrator. 

Any  agreement  reached  during  or  as 
a  result  of  the  mediation  process  must 
be  in  compliance  with  the  Act  and  these 
regulations.  Also,  the  Secretary  reserves 
the  right  to  review  any  mediated 
settlement  to  assure  that  the  terms  of  the 
settlement  conform  with  the 
requirements  of  the  Act  and  the  NOP. 

Suspension  or  Revocation.  The 
certifying  agent  will  suspend  or  revoke 
the  certified  operation's  certification 
when  the  operation  fails  to  resolve  the 
issue  through  rebuttal  or  mediation, 
fails  to  complete  needed  corrections,  or 
does  not  file  an  appeal.  The  operation 
will  be  notified  of  the  suspension  or 
revocation  by  written  notification.  The 
certifying  agent  must  not  send  a 
notification  of  suspension  or  revocation 
to  a  certified  operation  that  has 
requested  mediation  or  filed  an  appeal. 

The  decision  to  suspend  or  revote 
certification  will  be  based  on  the 
seriousness  of  the  noncompliance  and 
on  whether  the  noncompliance  is  a 
willful  action  by  the  certified  operation. 
Such  decisions  must  be  made  on  a  case- 
by-case  basis.  Section  6519  of  the  Act 
establishes  that  willful  violations 
include  making  a  false  statement, 
knowingly  affixing  a  false  label,  or 
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reveals  any  noncompliance  with  the  Act 
or  these  regidations.  A  notification  of 
noncompliance  will  provide  a 
description  of  each  noncompliance 
found  and  the  facts  upon  which  the 
notification  is  based.  Additionally,  the 
notification  will  provide  the  date  by 
which  the  certifying  agent  must  rebut 
the  noncompliance  notice  or  correct 
each  noncompliance  described. 

When  documentation  received  by  the 
Program  Manager  demonstrates  that 
each  noncompliance  has  been  resolved, 
the  Program  Manager  will  send  the 
certifying  agent  a  written  notification  of 
noncompliance  resolution. 

If  a  noncompliance  is  not  resolved  by 
rebuttal  or  correction  of  violations,  the 
Program  Manager  will  issue  a  proposed 
suspension  or  revocation  of 
accreditation.  The  notification  will  state 
whether  the  certifying  agent's  entire 
business,  field  office,  or  offices  in  a 
geographic  area  or  in  a  specified 
technical  field  of  accreditation  are  to  be 
suspended  or  revoked.  For  instance,  if  a 
private  certifying  agent  with  field  offices 
in  different  geographic  areas  is  cited  for 
a  compliance  violation  in  one  area,  the 
Program  Manager  could  determine  that 
only  the  accreditation  of  the 
noncompliant  operation  should  be 
suspended  or  revoked. 

If  the  Program  Manager  determines 
that  the  noncompliance  cannot  be 
immediately  or  easily  corrected,  the 
Program  Manager  may  combine  the 
notification  of  noncompliance  and  the 
proposed  suspension  or  revocation  in 
one  notification.  The  notification  of 
proposed  suspension  or  revocation  of 
accreditation  will  state  the  reasons  and 
effective  date  for  the  proposed 
suspension  or  revocation.  Such 
notification  will  also  state  the  impact  of 
a  suspension  or  revocation  on  future 
eligibility  for  accreditation  and  the 
certifying  agent's  right  to  file  an  appeal. 

If  the  Program  Manager  has  reason  to 
believe  that  a  certifying  agent  has 
willfully  violated  the  Act  or  regulations, 
the  Program  Manager  may  issue  a 
notification  of  proposed  revocation  of 
accreditation.  The  prop  sed  revocation 
may  be  for  the  certifying  agent's  entire 
accreditation  business,  a  particular  field 
office,  or  a  specified  technical  area  of 
accreditation.  This  notification,  because 
it  involves  a  willful  violation,  will  be 
sent  without  first  issuing  a  notification 
of  noncompliance. 

The  certifying  agent  may  file  an 
appeal  of  the  Program  Manager's 
determination,  pursuant  to  §  205.681.  If 
the  certifying  agent  fails  to  file  an 
appeal  of  the  proposed  suspension  or 
revocation,  the  Program  Manager  will 
suspend  or  revoke  the  certifying  agent's 
accreditation.  The  certifying  agent  will 


be  notified  of  the  suspension  or 
revocation  by  written  notification. 

A  certifying  agent  whose  accreditation 
is  suspended  or  revoked  must  cease  all 
certification  activities  in  each  area  of 
accreditation  and  in  each  State  for 
which  its  accreditation  is  suspended  or 
revoked.  Any  certifying  agent  whose 
accreditation  has  been  suspended  or 
revoked  must  transfer  to  the  Secretary 
all  records  concerning  its  certification 
activities  that  were  suspended  or 
revoked.  The  certifying  agent  must  also 
make  such  records  available  to  any 
applicable  governing  State  official.  The 
records  will  be  used  to  determine 
whether  operations  certified  by  the 
certifying  agent  may  retain  their  organic 
certification. 

A  certifying  agent  whose  accreditation 
is  suspended  by  the  Secretary  may  at 
any  time  submit  a  new  request  for 
accreditation.  Such  request  must  be 
accompanied  by  evidence 
demonstrating  correction  of  each 
noncompliance  and  actions  taken  to 
comply  with  and  remain  in  compliance 
with  the  Act  and  regulations.  A 
certifying  agent  whose  accreditation  is 
revoked  by  the  Secretary  will  be 
ineligible  to  be  accredited  as  a  certifying 
agent  under  the  Act  and  regulations  for 
a  period  of  not  less  than  3  years 
following  the  date  of  revocation. 

State  Programs'  Compliance 
Procedures.  A  State  program's  governing 
State  official  may  initiate 
noncompliance  proceedings  of  certified 
organic  operations  operating  in  the 
State.  Such  proceedings  may  be 
initiated  for  failure  of  a  certified 
operation  to  meet  the  production  or 
handling  requirements  of  this  part  or  the 
State's  more  restrictive  requirements,  as 
approved  by  the  Secretary.  The 
governing  State  official  must  attempt  to 
resolve  the  compliance  violations 
through  State  mediation  and  reviews  of 
corrections  to  operations. 

The  governing  State  official  must 
promptly  notify  the  Program  Manager  of 
commencement  of  enforcement 
proceedings  initiated  against  certified 
operations.  An  enforcement  proceeding, 
brought  by  a  governing  State  official 
against  a  certified  operation  may  be 
appealed  in  accordance  with  the  appeal 
procedures  of  the  State  organic 
certification  program.  There  will  be  no 
subsequent  rights  of  appeal  to  the 
Secretary. 

Compliance — Changes  Based  On 
Comments 

This  portion  of  subpart  G  differs  from 
our  first  proposal  in  several  respects  as 
follows: 

(1)  Authority  of  certifying  agents.  We 
have  provided  accredited  certifying 
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agents  with  authority  to  initiate 
noncompliance  proceedings  which  may 
result  in  suspension  or  revocation  of 
producer  and  handler  certifications.  A 
certifying  agent's  notification  of 
proposed  suspension  or  revocation  of 
certification  provides  an  opportunity  for 
the  certified  operation  to  file  an  appeal 
in  accordance  with  the  appeal 
provisions  of  §  205.681.  If  a 
noncompliance  procedure  initiated  by  a 
certifying  agent  is  not  corrected, 
remains  unresolved,  and  is  not 
appealed,  the  certified  operation's 
certification  will  be  suspended  or 
revoked.  If  the  certified  operation  files 
an  appeal,  the  action  is  turned  over  to 
the  Program  Manager  or  applicable 
governing  State  official  for  further 
resolution.  The  suspension  or 
revocation  will  not  become  effective 
unless  upheld  by  a  ruling  on  the  appeal. 

Commenters  expressed  opposition  to 
the  notification  of  noncompliance  with 
certification  requirements  and 
termination  of  certification  provisions  of 
the  first  proposal.  Those  provisions 
required  a  certifying  agent  to  submit  to 
the  Administrator  a  notice  of  its 
recommendation  to  terminate  the 
certification  of  a  certified  operation  or 
any  portion  of  a  certified  operation  if 
the  certifying  agent  had  reason  to 
believe  the  operation  had  ceased  to 
comply  with  the  Act  and  regulations. 
The  commenters  were  opposed  to  the 
Secretary  assuming  authority  for 
suspension  or  revocation  of 
certification.  The  commenters  stated 
that  such  decisions  are  the  duty  and 
responsibility  of  certifying  agents,  with 
the  Secretary  providing  for  appeals. 
Some  commenters  expressed  the  belief 
that  the  certifying  agent's  position  is 
undermined  by  not  having  authority  to 
suspend  or  revoke  a  certification  for 
cause.  Many  commenters  stated  that 
certifying  agents  must  have  such 
authority  in  order  to:  (1)  Achieve 
producer  and  handler  compliance  with 
the  regulations;  and  (2)  expedite  the 
enforcement  process.  They  believe  that 
providing  certifying  agents  with  the 
authority  to  suspend  or  revoke  a 
certification  will  preserve  the  NOP's 
integrity  and  increase  consumer 
confidence  in  the  quality  of  the  organic 
products  they  purchase.  Commenters 
stressed  that,  in  addition  to  providing 
procedures  for  producer  and  handler 
appeals,  the  Department  provides  a 
system  of  checks  and  balances  through 
the  accreditation  program. 

We  agree  that  certifying  agents  should 
have  an  important  role  to  play  in  the 
suspension  or  revocation  of  the 
certification  of  production  or  handling 
operation  that  they  certify.  This 
proposal  will  enhance  the  certifying 


agent's  authority  to  ensure  that  any 
production  or  handling  operation  it 
certifies  is  in  compliance  with  the  Act 
and  regulations.  We  also  agree  that 
providing  certifying  agents  with  a  more 
direct  role  in  suspension  or  revocation 
proceedings  will  shorten  the 
compliance  process. 

Accordingly,  as  noted  above,  we  have 
provided  accredited  certifying  agents 
with  increased  authorities  in 
enforcement  proceedings.  They  will 
make  determinations  to  accept  or  reject 
rebuttals  submitted  in  response  to 
notifications  of  noncompliance.  They 
will  be  responsible  for  defending  their 
determinations,  which  must  be 
consistent  with  the  position  of  the  NOP, 
in  mediation  processes.  Finally,  their 
decisions  to  propose  suspension  or 
revocation  of  producer  and  handler 
certifications  will  become  effective 
unless  appealed  by  the  certified 
operation.  Authority  for  certifying 
agents  to  take  enforcement  actions 
against  certified  operations  is  found  in 
§205.662. 

(2)  Mediation.  We  have  added  a  new 
section  authorizing  certified  operations 
to  request  mediation  of  any  dispute 
regarding  denial  of  certification  or 
proposed  suspension  or  revocation  of 
certification.  This  section  addresses  the 
request  for  mediation,  selection  of  the 
mediator,  the  time  period  for  reaching 
an  agreement,  requirements  of  an 
agreement,  and  appealing  a 
noncompliance  decision  if  mediation  is 
unsuccessful.  The  parties  in  the 
procedure  must  make  administrative 
arrangements  for  the  mediation  and 
arrange  for  payment  of  any  costs 
involved  in  the  mediation.  The 
Department  will  not  finance  or 
participate  in  such  mediation.  This 
additional  provision  is  found  at 
§205.663. 

Commenters  requested  that  the 
Department  authorize  the  use  of 
alternative  dispute  resolution 
procedures  and  mediation.  We  support 
the  idea  of  using  mediation  to  resolve 
disputes  with  respect  to  denial  of 
certification  or  proposed  suspension  or 
revocation  of  certification.  Some  States 
use  mediation  as  a  component  of  their 
appeal  process.  We  believe  mediation 
could  prove  effective  in  resolving  many 
of  the  possible  disputes  between 
applicants  for  certification  or  certified 
operations  and  certifj'ing  agents. 
Without  mediation,  such  disputes 
would  probably  be  referred  to  the 
Administrator  in  the  form  of  appeals. 
Mediation  in  some  cases,  however,  may 
be  of  limited  value  because  all 
agreements  reached  during  mediation  or 
as  a  result  of  the  mediation  process 
must  be  in  compliance  with  the  Act, 


these  regulations,  and  any  policies  or 
procedures  governing  the  NOP.  While 
we  presume  a  mediated  settlement  will 
be  in  accordance  with  the  Act,  the 
Secretary'  has  authority  to  review  and 
overrule  a  mediated  settlement  if  the 
Secretary'  determines  the  settlement  is 
not  in  accordance  with  Act  and  these 
regulations. 

(3)  State  certification  program. 
Commenters  generally  requested  that 
States  administer  and  enforce  their  own 
organic  certification  programs.  We  have 
added  regulations  in  these  provisions 
addressing  States'  enforcement  of  their 
programs  regarding  certified  producers 
and  handlers  operating  in  the  State. 
These  regulations  clarify  a  State's 
responsibility  to  provide  for 
enforcement  and  appeal  proceedings 
which  are  consistent  with  these 
regulations  and  for  keeping  the 
Secretary  informed  of  such  proceedings. 
We  have  added  these  regulations 
because  we  believe  that  a  State  must 
have  the  authority  to  initiate 
compliance  actions  to  enforce  its 
organic  certification  program.  The 
regulations  are  found  at  §  205.668. 

Regarding  accreditation  authorities, 
commenters  stated  that  a  State 
program's  governing  State  official 
should  have  authority  to  suspend  or 
revoke  the  accreditation  of  private 
certifying  agents  operating  within  the 
State."  Sections  6515(j)  and  6519(e)  of 
the  Act  address  suspension  and 
revocation  of  accreditation  by  the 
Secretary  or  governing  State  official. 
While  the  Act  may  provide  for  the 
possibility  of  such  authority  being  used 
bv  governing  State  officials,  it  also 
requires  the  Secretary  to  establish  a 
workable  accreditation  program  and  it 
grants  sole  authority  to  the  Secretary  to 
accredit  certif\'ing  agents.  Therefore,  the 
Secretary'  must  have  sole  authority  to 
suspend  or  revoke  that  accreditation. 

This  does  not  mean  that  governing 
State  officials  are  denied  a  role  in 
oversight  of  certifying  agents  operating 
in  their  States.  If  a  governing  State 
official  believes  a  certifying  agent 
operating  in  the  State  is  not  in 
compliance  with  the  accreditation 
requirements  of  the  Act  or  is  not 
properly  certifying  producers  or 
handlers  to  NOP  and  the  State's 
approved  unique  organic  certification 
requirements,  the  governing  State 
official  must  investigate  the  possible 
noncompliance.  If  evidence  of 
noncompliance  is  found,  the  governing 
State  official  must  notify  the  Program 
Manager  of  such  noncompliance 
activities  and  document  those  activities. 
The  Program  Manager  will  investigate 
such  complaints  of  noncompliance. 
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suggestion  that  ineligibility  waivers 
should  be  decided  at  the  local  level. 
Actions  which  are  finalized  by  the 
governing  State  official.  Administrator, 
or  Secretary  cannot  be  subject  to 
reversal  or  waivers  by  certifying  agents. 
Additionally,  a  national  program  such 
as  this  must  have  uniformity  in 
application,  which  would  be  less  likely 
if  individual  certifying  agents  were 
permitted  to  establish  their  own  criteria 
for  ineligibility  waivers.  Accordingly, 
the  ineligibility  and  waiver  provisions 
are  unchanged  in  this  proposal. 

(2)  Accreditation  sanctions. 
Commenters  stated  that  suspension  and 
revocation  of  accreditation  should  be 
applied  fairly  to  both  private  and  State 
certifying  agents.  Governing  State 
officials  do  not  have  any  accreditation 
authorities  under  this  proposal — which 
may  reduce  private  certifying  agents' 
concerns  of  unfair  or  unequal  treatment. 
Accreditation  compliance  actions  by  the 
Program  Manager  and  the  Administrator 
will  be  conducted  impartially  and  in 
accordance  with  the  Administrative 
Procedure  Act  and  Department  policies. 

Revocation  would  be  based  on  a 
determination  that  a  private  certifying 
agent  willfully  violated  the  Act  or  these 
regulations  or  falsely  or  negligently 
certified  a  production  or  handling 
operation  as  an  organic  operation.  The 
Act  does  not  authorize  the  revocation  of 
a  State  certifying  agent's  accreditation. 
However,  because  suspension  of  such 
entity  can  be  established  for  any  period 
of  time,  a  suspension  can  be  effectively 
equivalent  to  a  revocation  of 
accreditation.  Accordingly,  this 
proposal  retains  the  provisions  for  the 
suspension  of  accreditation  for  private 
and  State  certifying  agents  and  the 
revocation  of  accreditation  for  private 
certifying  agents. 

Compliance — Additional  Provisions 

Upon  further  review  of  the 
accreditation  provisions  in  the  first 
proposal,  we  have  decided  to  propose 
the  following  additions  and  changes. 

(1)  Enforcement  rights  of  the 
Secretary.  We  have  added  a  general 
section  addressing  specific  enforcement 
rights  of  the  Secretary.  First,  this  section 
clarifies  that  the  Program  Manager  on 
behalf  of  the  Secretary  and  the 
Administrator  may  inspect  and  review 
State  organic  certification  programs, 
accredited  certifying  agents,  and 
certified  production  or  handling 
operations  for  compliance  with  the  Act 
or  regulations.  The  Program  Manager 
has  this  oversight  authority  in  States 
with  State  organic  certification 
programs  as  well  as  in  States  without 
such  programs. 


Second,  this  section  provides  that  the 
Program  Manager  may  initiate 
proceedings  to  suspend  or  revoke  a 
certified  operation's  certification  when  a 
certifying  agent  or  governing  State 
official  fails  to  take  appropriate 
enforcement  action  against  a  certified 
operation  that  is  not  in  compliance  with 
the  Act  or  these  regulations.  We  have 
added  this  provision  because  this 
proposal  provides  certifying  agents  and 
governing  State  officials  with 
enforcement  authorities,  including  the 
suspension  and  revocation  of 
certifications.  However,  we  believe  the 
Secretary,  through  the  Program 
Manager,  must  have  authority  to  take 
such  actions  if  a  certifying  agent  or 
governing  State  official  fails  to  carry  out 
its  responsibilities. 

Third,  this  section  provides  that  the 
Program  Manager  may  initiate 
proceedings  to  suspend  or  revoke  a 
certified  operation's  certification  upon 
suspension  or  revocation  of  the 
operation's  certifying  agent's 
accreditation.  We  have  added  this 
provision  to  enable  the  Program 
Manager  to  suspend  or  revoke 
certification  of  any  operation  that  a 
certifying  agent  certified  following 
procedures  or  practices  that  are  not  in 
compliance  with  the  Act  or  these 
regulations.  This  addition  is  found  at 
§205.660. 

(2)  Certifying  agent  investigations.  We 
have  added  a  section  to  clarify  that 
certifying  agents  may  investigate 
complaints  of  noncompliance  with  the 
Act  or  regulations  concerning 
operations  that  they  have  certified.  This 
section  does  not  authorize  a  certifying 
agent  to  investigate  certified  operations 
that  the  certifying  agent  has  not 
certified.  Such  complaints  should  be 
reported  to  the  certifying  agent  that 
certifies  the  operation  in  question.  This 
addition  is  found  at  §  205.661. 

(3)  Certified  operation  rebuttals.  We 
have  added  a  certified  operation's  right 
to  rebut  any  noncompliance  described 
in  a  notice  of  noncompliance.  We 
believe  this  provision  is  necessary  to 
clarify  that  certified  operations  should 
be  able  to  present  facts  or  arguments 
refuting  the  certifying  agent's  findings. 
We  see  this  as  an  informal  process 
between  the  cerfified  operation  and  the 
certifying  agent  to  clarify  possible 
misunderstandings  or  misinterpretation 
of  requirements,  data,  or  information. 
The  APA  requires  such  opportunities 
prior  to  suspension  or  revocation. 
Certified  operations  that  successfully 
refute  a  finding  of  noncompliance  will 
receive  a  notification  of  noncompliance 
resolution.  Any  certified  operation 
unable  to  successfully  refute  a  finding  of 
noncompliance  must  correct  the 
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noncompliance  or  face  possible 
suspension  or  revocation  of  its 
certification.  This  addition  is  found  at 
§205.662{a}{3). 

(4)  Certifying  agent  rebuttals.  We  also 
have  added  a  certifying  agent's  right  to 
rebut  any  accreditation  noncompliance 
described  in  a  notice  of  noncompliance 
issued  by  the  Program  Manager.  This 
also  will  be  an  informal  process  and  is 
consistent  with  the  intent  of  the  APA. 
We  believe  this  provision  is  necessary  to 
clarify  that  certifying  agents  should  be 
able  to  present  facts  or  arguments 
refuting  the  Program  Manager's 
findings.  Certifying  agents  that 
successfully  refute  a  finding  of 
noncompliance  will  receive  a 
notification  of  noncompliance 
resolution.  Any  certifying  agent  unable 
to  successfully  refute  a  finding  of 
noncompliance  must  correct  the 
noncompliance  or  face  possible 
suspension  or  revocation  of  its 
accreditation.  This  addition  is  found  at 

§  205.665(a)(3). 

(5)  Willful  noncompliance.  We  have 
also  added  authority  for  certifying 
agents  and  governing  State  officials  to 
move  directly  to  a  notice  of  proposed 
revocation  if  a  certification 
noncompliance  is  a  willful,  serious 
violation  of  these  regulations.  This  will 
allow  expedited  action  in  dealing  with 
serious  violations  of  certification.  The 
due  process  provisions  of  the  APA 
provide  an  exception  in  cases  of  willful 
violations.  Even  though  a 
noncompliance  may  be  a  willful  act,  the 
certified  operation  maintains  the  right  to 
file  an  appeal  of  a  proposed  suspension 
or  revocation  of  certification. 
Revocation  of  certification  is  reserved 
for  serious  instances  of  willful 
noncompliance  and  other  serious 
violations.  If  a  suspected  willful 
violation  is  deemed  not  serious,  a 
proposed  suspension  of  certification 
rather  than  revocation  may  be  issued. 

Inspection  and  Testing,  Reporting,  and 
Exclusion  From  Sale 

This  portion  of  subpart  G  sets  forth 
the  inspection  and  testing  requirements 
for  agricultural  products  that  have  been 
produced  on  organic  production 
operations  or  handled  through  organic 
handling  operations. 

Based  on  conmients  received 
regarding  the  first  proposal,  we  have 
modified  and  restructured  our  residue 
testing  requirements.  Commenters  were 
concerned  about  the  cost  of  residue 
testing  to  certified  operations  and 
certifying  agents,  the  determination  of 
detectable  levels  of  prohibited 
substances,  and  the  exclusion  of 
contaminated  products  from  sale  as 
organically  produced. 


Residue  testing  plays  an  important 
role  in  organic  certification  by  providing 
a  means  for  monitoring  compliance  with 
the  National  Organic  Program  (NOP) 
and  by  discouraging  the  mislabeling  of 
agricultural  products.  This  testing 
program  provides  State  programs' 
governing  State  officials  and  certifying 
agents  with  a  tool  for  ensuring 
compliance  with  three  areas  for  testing: 
(1)  Preharvest  residue  testing,  (2) 
postharvest  residue  testing,  and  (3) 
testing  for  unavoidable  residual 
environmental  contamination  levels. 

Proposal  Description 

Under  the  residue  testing 
requirements  of  the  NOP,  we  propose 
that  all  agricultural  products  sold, 
labeled,  or  represented  as  organically 
produced  be  available  for  inspection  by 
the  Administrator,  State  program's 
governing  State  official,  or  certifying 
agent.  Organic  farms  and  handling 
operations  must  be  made  available  for 
inspection  under  proposed  Subpart  E, 
Certification.  In  addition,  products  from 
the  aforementioned  organic  operations 
may  be  required  by  the  State  program's 
governing  State  official  or  certifying 
agent  to  undergo  preharvest  or 
postharvest  testing  when  there  is  reason 
to  believe  that  agricultural  products  to 
be  sold  or  labeled  as  organically 
produced  have  come  into  contact  with 
prohibited  substances.  The  cost  of  such 
testing  will  be  borne  by  the  applicable 
certifying  party  and  is  considered  a  cost 
of  doing  business.  Accordingly, 
certifying  agents  should  make 
provisions  for  the  cost  of  preharvest  or 
postharvest  residue  testing  when 
structuring  certification  fees. 

Preharvest  and  Postharvest  Residue 
Testing.  The  main  objectives  of  the 
residue  testing  program  are  to:  (1) 
Ensure  that  certified  organic  production 
and  handling  operations  are  in 
compliance  with  the  requirements  set 
forth  in  this  proposal;  and  (2)  serve  as 
a  means  for  monitoring  drift  and 
unavoidable  residue  contamination  of 
agricultural  products  to  be  sold  or 
labeled  as  organically  produced.  Any 
detectable  residues  of  a  prohibited 
substance  found  in  or  on  samples 
during  chemical  analysis  will  serve  as  a 
warning  indicator  to  the  State  program's 
governing  State  official  or  certifying 
agent. 

The  request  for  preharvest  or 
postharvest  residue  testing  is  based  on 
the  Administrator's,  State  program's 
governing  State  official's,  or  certifying 
agent's  belief  that  an  agricultural 
product  has  come  into  contact  with  one 
or  more  prohibited  substances.  The 
"reason  to  believe"  could  be  triggered 
by  various  situations,  for  example:  (1) 


The  applicable  authority  receiving 
formal  written  complaint  regarding  the 
practices  of  a  certified  organic 
operation;  (2)  an  open  container  of  a 
prohibited  substance  found  on  the 
premises  of  a  certified  organic 
operation;  (3)  the  proximity  of  a 
certified  organic  operation  to  a  potential 
source  of  drift;  (4)  suspected  soil 
contamination  by  historically  persistent 
substances;  or  (5)  when  the  product 
from  a  certified  organic  operation  is 
unaffected  when  neighboring  fields  or 
crops  are  infested  with  pests.  These 
situations  do  not  represent  all  of  the 
possible  occurrences  that  would  trigger 
an  investigation.  Preharvest  or 
postharvest  residue  testing  will  occur  on 
a  case-by-case  basis. 

In  eacn  case,  an  inspector 
representing  the  Adnunistrator. 
certifying  agent,  or  State  program's 
governing  State  official  will  conduct 
sampling.  Testing  for  chemical  residues 
must  be  performed  in  an  accredited 
laboratory,  defined  as  a  laboratory  that 
has  met  and  continues  to  meet  the 
requirements  specified  in  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (7  U.S.C.  138)  (FACT  Act) 
for  pesticide  residue  analyses  of  fresh 
fruit  and  vegetables  and/or  pesticide 
analysis  of  products  derived  from 
livestock  and  fowl.  AMS  is  currently 
developing  a  regulation  for  the  National 
Laboratory  Accreditation  Program 
(NLAP),  which  will  accredit  laboratories 
under  the  FACT  Act.  We  expect  that  the 
NLAP  will  be  implemented  before  or  at 
the  same  time  as  the  NOP.  When 
conducting  chemical  analyses,  the 
laboratory  must  incorporate  the 
analytical  methods  described  in  the 
16th  edition  of  the  Official  Methods  of 
Analysis  of  the  AOAC  International  or 
other  applicable  validated  methodology 
for  determining  the  presence  of 
contaminants  in  agricultural  products. 

When  testing  indicates  that  an 
agricultural  product  to  be  sold  or 
labeled  as  organically  produced 
contains  residues  of  prohibited 
substances,  certifying  agents  will 
compare  the  level  of  detected  residues 
with  a  national  mean  of  detection  for 
the  specific  commodity/pesticide 
combination  generated  by  the  U.S. 
Department  of  Agriculture's  (USDA) 
Pesticide  Data  Program  (PDP).  This 
national  mean  is  defined  as  the  mean 
level  of  detected  pesticide  residues  as 
described  in  certain  pesticide/ 
commodity  pairs  or  combinations 
established  by  USDA's  Pesticide  Data 
Program.  The  national  mean  for  specific 
commodity/pesticide  combinations  will 
serve  as  a  standard  for  the 
Administrator,  State  programs' 
governing  State  officials,  and  certifying 
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agricultural  crop  is  in  violation  of  these 
requirements,  the  certification  of  that 
crop  will  be  suspended  for  the  period 
that  the  crop  is  in  production.  Certifying 
agents  must  follow  the  requirements 
specified  in  §§  205.662  and  205.663  of 
Subpart  G,  Compliance.  In  addition, 
when  a  State  program's  governing  State 
official  or  a  certifying  agent  detects  a 
prohibited  substance  in  or  on 
agricultural  products  to  be  sold  or 
labeled  as  organically  produced,  the 
State  program's  governing  State  official 
or  certifying  agent  may  conduct  an 
investigation  to  determine  the  cause  of 
the  prohibited  substance. 

If  the  investigation  into  the  cause  of 
a  detectable  residue  level  in  a  product 
indicates  that  the  residue  was  the  result 
of  an  intentional  application  of  a 
prohibited  substance,  the  Administrator 
is  authorized  to  initiate  proceedings  to 
revoke  or  suspend  the  certification 
status  of  an  operation  or  portion  of  that 
operation.  When  testing  indicates  that 
an  agricultural  product  contains 
prohibited  substances  that  exceed  either 
the  EPA  tolerance  level  or  FDA  action 
level,  as  applicable,  for  the  prohibited 
substance,  the  data  revealing  such 
information  will  be  promptly  reported 
to  the  appropriate  regulatory  health 
agencies. 

Emergency  Pest  Eradication  or 
Disease  Treatment  Programs.  When  a 
prohibited  substance  is  applied  to  an 
organic  production  or  handling 
operation  due  to  a  Federal  or  State 
emergency  pest  eradication  or  disease 
treatment  program  and  the  organic 
handling  or  production  operation 
otherwise  meets  the  requirements  of  this 
proposal,  the  certification  status  of  the 
operation  shall  not  be  affected  as  a 
result  of  the  application  of  the 
prohibited  substance,  provided  that:  (1) 
Any  harvested  crop  or  plant  part  to  be 
harvested  that  has  contact  with  a 
prohibited  substance  applied  as  the 
result  of  a  Federed  or  State  emergency 
pest  eradication  or  disease  treatment 
program  cannot  be  sold,  labeled,  or 
represented  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)*;  and  (2)  any 
livestock  that  are  treated  with  a 
prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
pest  or  disease  treatment  program  or 
product  derived  from  such  treated 
livestock  cannot  be  sold,  labeled,  or 
represented  as  "100  percent  organic." 
"organic,"  or  "made  with  organic 
(specified  ingredients)." 

However,  milk  or  milk  products  may 
be  labeled  or  sold  as  organically 
produced  beginning  12  months 
following  the  last  date  that  the  dairy 
animal  was  treated  with  the  prohibited 


substance.  Additionally,  the  offspring  of 
gestating  mammalian  breeder  stock 
treated  with  a  prohibited  substance  may 
be  considered  organic  if  the  breeder 
stock  was  not  in  the  last  third  of 
gestation  on  the  date  that  the  breeder 
stock  was  treated  with  the  prohibited 
substance. 

Residue  Testing — Changes  Based  on 
Comments 

This  portion  of  subpart  G  differs  from 
oiu"  first  proposal  in  several  respects  as 
follows: 

Residue  Testing.  (1)  We  have  revised 
the  first  proposal's  section  on  residue 
testing  and  repositioned  it  under 
§  205.670(b). 

Commenters  disagreed  with  the 
provisions  in  the  first  proposal  which 
required  certifying  agents  to  conduct 
residue  testing  of  products  produced 
and  handled  on  operations  that  they  had 
certified  not  less  frequently  than  every 
5  years.  They  stated  that  the  first 
proposal's  requirements  for  residue 
testing:  (1)  Were  in  excess  of  what  the 
Act  actually  requires;  (2)  were  more 
stringent  than  that  of  the  industry  norm; 
(3)  would  create  an  unnecessary  burden 
on  certifying  agents  and  organic 
production  and  handling  operations; 
and  (4)  would  increase  costs  for 
certified  production  and  handling 
operations.  The  commenters  stated  that 
the  NOP's  residue  testing  requirements 
should  utilize  existing  Federal  and  State 
testing  programs  for  the  detection  of 
pesticide  residues.  They  also  stated  that 
residue  testing  should  only  be  required 
when  it  is  known  or  suspected  that 
prohibited  substances  have  been 
applied  to  organic  products. 

We  disagree  with  the  commenters' 
assertions  regarding  the  first  proposal's 
requirements  for  residue  testing. 
However,  in  an  attempt  to  minimize  the 
burdens  of  residue  testing,  we  have 
proposed  that  State  programs'  governing 
State  officials  emd  certifying  agents  may 
test  agricultural  inputs  used  for  organic 
production  and  require  preharvest  or 
postharvest  testing  of  any  agricultural 
product  to  be  sold,  labeled,  or 
represented  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)"  when  there  is 
reason  to  believe  that  the  agricultural 
product  has  come  into  contact  vjith 
prohibited  substances.  This  change 
allows  State  programs'  governing  State 
officials  and  certifying  agents  to  perform 
preharvest  and  postharvest  residue 
testing  on  a  case-by-case  basis. 

Commenters  requested  that  the  rule 
specify  which  laboratories  are 
authorized  to  perform  residue  testing 
and  what  tests  each  laboratory  would  be 
accredited  to  perform.  We  have  defined 


Federal  Register /Vol.  65,  No.  49 /Monday.  March  13,  2000  /  Proposed  Rules  13605 


an  accredited  laboratory  as  a  laboratory 
that  has  met  and  continues  to  meet  the 
requirements  specified  in  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (7  U.S.C.  138)  for  pesticide 
residue  analyses  of  fresh  fruit  and 
vegetables  and/or  pesticide  residue 
analysis  of  products  derived  from 
livestock  and  fowl.  Any  laboratory  that 
meets  the  specified  requirements 
therein  may  be  used  in  conducting 
residue  tests.  We  haVe  required  that 
accredited  laboratories  be  used  to 
ensure  consistency  among  data,  testing 
methodology,  reporting  procedures,  and 
other  testing  criteria  needed  to  maintain 
analytical  uniformity  in  the  residue 
testing  program.  Validated  analytical 
methodologies  for  determining  the 
presence  of  contaminants  in  agricultural 
products,  such  as  those  described  in  the 
16th  edition  of  the  Official  Methods  of 
Analysis  of  the  AOAC  International, 
may  be  used. 

Tolerance  Levels  for  Pesticide 
Residues.  (2)  We  have  prohibited  the 
sale  and  labeling  of  agricultural 
products  as  organic  when  such  products 
have  been  tested  for  prohibited 
substances  and  found  to  contain 
residues  of  prohibited  substances  at 
levels  greater  than  the  national  mean  of 
detection  for  the  specific  commodity/ 
pesticide  combination  or  levels  greater 
than  the  unavoidable  residual 
environmental  contamination.  Such 
agricultural  products  cannot  be  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)."  The 
Administrator,  State  program  s 
governing  State  official,  or  certifying 
agent  may  conduct  an  investigation  of 
the  applicable  production  or  handling 
operation  to  determine  the  cause  of  the 
presence  of  any  prohibited  substance.  If 
the  investigation  reveals  that  the 
presence  of  a  prohibited  substance  was 
the  result  of  intentional  application  of 
the  prohibited  substance,  the 
Administrator  may  initiate  proceedings 
to  suspend  or  revoke  the  production  or 
handling  operation's  certification. 

(3)  Commenters  suggested  that  USDA 
adopt  a  uniform  standard  for  the 
maximum  allowable  residue  levels. 
Some  commenters  expressed  the  belief 
that  it  is  impractical  or  too  expensive  to 
establish  site-specific,  imavoidable 
residual  environmental  contamination 
levels  for  every  commodity/pesticide 
combination  in  every  growing  area. 
Others  argued  that  the  cause  of 
contamination  is  irrelevant  and  that 
crops  that  exceed  the  maximum  residue 
levels  should  not  be  allowed  to  be  sold 
as  organic.  Finally,  others  argued  that  a 
single  standard  was  needed  because 
contaminated  products  would  not  be 


removed  from  the  market  immediately, 
pending  determination  of  cause. 

Organic  standards,  including 
provisions  governing  prohibited 
substances,  are  based  on  the  method  of 
production,  not  the  content.  The 
primary  purpose  of  the  residue  testing 
approaches  described  in  this  proposal, 
then,  is  to  provide  an  additional  tool  for 
State  programs'  governing  State  officials 
and  certifying  agents  to  use  in 
monitoring  and  ensuring  compliance 
with  the  NOP.  We  acknowledge  that 
consumers  have  a  reasonable 
expectation  that  organic  products  will 
contain  minimal  residues  of  prohibited 
substances.  We  are  not  allowing  the  use 
of  prohibited  substances.  We  are  making 
provisions  for  the  unavoidable 
occurrences  of  prohibited  substances 
while  ensuring  that  residue  levels  are 
consistent  with  consumer  expectations. 

This  proposal  adopts  PDP's  national 
means  of  detected  residue  for  specific 
commodity/pesticide  combinations  and 
the  unavoidable  residual  environmental 
contamination  levels.  Both  standards 
have  been  adopted  for  the  purpose  of 
determining  excessive  prohibited 
substances  on  agricultural  products  to 
be  sold,  labeled,  or  represented  as  "100 
percent  organic,"  "organic,"  or  "made 
with  organic  (specified  ingredients)." 

The  national  mean  of  detected  residue 
for  a  specific  commodity/pesticide 
combination  is  derived  from  detections 
in  the  PDP  monitoring  program.  As  a 
result  of  mean  values  being  based  on 
conventional  substances,  we  believe 
that  residue  values  that  fall  above  this 
mean,  then,  would  be  beyond 
reasonable  consumer  expectations  for 
minimal  residues.  The  situation  is  very 
similar  with  respect  to  unavoidable 
residual  environmental  contamination 
levels.  Even  though  the  presence  of 
residues  of  certain  persistent  substances 
may  not  be  the  result  of  intentional 
application,  we  believe  that  excessive 
residue  levels  would  not  be  consistent 
with  the  intentions  of  the  Act. 
Accordingly,  when  levels  of  a  persistent 
substance  are  detected  above  the 
unavoidable  residual  environmental 
contamination  level,  the  product  cannot 
be  sold  or  labeled  as  organically 
produced. 

Some  commenters  suggested  that  we 
use  a  percentage  of  the  EPA  tolerance  of 
FDA  action  level,  such  as  5  or  10 
percent,  as  a  uniform  standard  for  the 
maximum  allowable  residue  level.  We 
considered  the  comments  but  decided 
not  to  adopt  them  for  the  following 
reasons.  The  EPA  tolerances  for 
pesticides  are  defined  as  the  maximum 
legal  level  of  a  pesticide  residue  in  or  on 
a  raw  or  processed  agricultural 
commodity,  as  set  by  the  Environmental 


Protection  Agency  under  the  Federal 
Food  Drug  and  Cosmetic  Act,  section 
408.  FDA  action  levels  represent  limits, 
at  or  above  which  FDA  will  take  legal 
action  against  a  food  product  to  prevent 
poisonous  or  deleterious  substances 
from  entering  the  food  supply.  Both 
EPA  tolerances  and  FDA  action  levels 
are  public  health-based  standards.  Our 
rationale  for  residue  testing,  as  a  tool  for 
State  programs'  governing  State  officials 
and  certifying  agents  to  monitor 
compliance  with  the  NOP,  is  different 
from  these  public  health  programs. 

Accepting  a  percentage  of  EPA 
tolerance  or  FDA  action  levels  could 
also  pose  a  significant  problem  for 
analytical  laboratories  trying  to  analyze 
for  prohibited  substances.  In  some 
cases,  pesticides  have  tolerances  that  are 
set  near  their  analytical  method's  Limit 
of  Quantification  (LOCy.  The  LOQ  is 
defined  as  the  lowest  level  where 
analytical  measurement  becomes 
quantitatively  meaningful.  If  the  EPA 
tolerances  are  near  the  analytical 
method  LOQ's,  accurate  determination 
of  the  levels  at  5  to  10  percent  of  the 
tolerance  may  not  be  attainable  for 
analytical  instrumentation  currently 
employed.  Therefore,  the  Department 
could  be  setting  a  level  of  concern 
below  the  LOQ  for  some  substances  if  it 
adopted  this  recommendation.  As  a 
fundamental  principle,  we  have  chosen 
not  to  set  an  enforcement  level  that 
could  be  below  detection  limits  for 
some  substances.  As  an  alternative,  we 
are  proposing  to  use  the  PDP  national 
mean  of  detected  residues  for  specific 
commodity /pesticide  combinations. 

Other  commenters  suggested  that 
USDA  adopt  a  "zero  tolerance"  for 
residues  of  prohibited  substances. 
Under  this  suggestion,  products 
containing  any  detectable  residues  of  a 
prohibited  substance  would  not  be 
allowed  to  be  labeled  as  organically 
produced.  This  proposal  does  not  adopt 
this  suggestion.  While  standards  strictly 
prohibit  use  of  any  substance  not  found 
on  the  approved  National  List,  we 
recognize  that  some  minimal  residues 
may  still  be  found  in  organic  foods.  We 
believe  our  proposed  residue  testing 
system  and  compliance  provisions 
should  be  adequate  to  protect  the 
integrity  of  agricultural  products  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)." 

Several  commenters  expressed 
opposition  to  the  first  proposal  not 
requiring  residue  testing  in  the  event  of 
drift.  These  commenters  stated  that 
organic  producers  should  report  all 
incidences  of  drift  to  their  certifying 
agent.  The  commenters  further  stated 
that  a  crop  should  be  tested  for  the 
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presence  of  prol:  ibited  substances  when 
drift  has  or  is  su  spected  to  have 
occurred.  They  i  Jso  siated  that  when  the 
test  indicates  lei  els  of  residues  of 
prohibited  subs!  uices  that  exceed  5 
percent  of  the  El  'A  tolerance  level,  the 
crop  should  be  prohibited  from  being 
sold  or  labeled  ais  organically  produced. 

In  response  to  commenters'  concern 
about  contamination  from  drift,  we  have 
used  some  of  their  reasoning  in  the 
development  of  pur  residue  testing 
program.  Drift  is  defined  as  the  physical 
movement  of  pn  ihibited  substances 
from  the  intends  d  target  site  onto  an 
organic  product!  on  operation  or  any 
portion  thereof.  The  National  Organic 
Standards  Board  (NOSB  or  Board) 
recommended  tiat  agricultural  products 
exposed  to  drift  not  be  sold,  labeled,  or 
represented  as  "  100  percent  organic," 
"organic,"  or  "n  ade  with  organic 
(specified  ingrec  ients)"  or  fed  to 
livestock  on  orgi  inic  operations.  The 
NOSB  also  recoi  amended  that 
preharvest  tissu(  s  testing  of  crops 
suspected  of  rec  siving  drift  be  required 
to  verify  the  pre  lence  or  absence  of 
prohibited  substances.  This  proposal 
addresses  the  pi  oblem  of  drift  through 
the  use  of  preha  -vest  testing  of  crops 
suspected  of  rec  jiving  drift  of  a 
prohibited  subs1  ance.  Although  drift 
may  occxu,  espe  :ially  in  those 
agricultural  regi  ms  where  pesticide  use 
on  nonorganic  li  inds  is  routine  and 
heavy,  exposure  to  drift  does  not 
constitute  use  o  a  prohibited  substance. 
Therefore,  prehi  rvest  testing  provisions 
have  been  estab  ished  for  State 
programs'  gover  ling  State  officials  and 
certifying  agent!  to  test  when  there  is  a 
reason  to  believi  t  that  agricultural 
products  intend  ;d  to  be  sold  or  labeled 
as  organically  p:  oduced  have  come  into 
contact  with  pre  hibited  substances.  This 
will  allow  a  Stai  e  program's  governing 
State  official  or  ;ertifying  agent  to 
determine  whet  ler  the  integrity  of  the 
product  has  bee  i  affected.  We  believe 
our  proposed  re  sidue  testing  program 
and  compliance  provisions  should  be 
adequate  to  proi  act  the  integrity  of 
agricultural  pro  lucts. 

Residue  Testing  — Changes  Requested 
but  Not  Made 
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commenters  stated  this  is  necessary  to 
maintain  consumer  confidence  in 
organically  produced  products.  We 
believe  the  first  proposal  is  consistent 
with  the  requirements  of  the  Act.  The 
proposal  provided  that  crops  and 
livestock  that  had  contact  or  been 
treated  with  a  prohibited  substance 
under  such  an  official  emergency 
treatment  program  could  not  be  sold  or 
labeled  as  organic.  This  proposal  retains 
that  prohibition. 

Commenters  suggested  that  producers 
work  with  the  Federal  or  State  agency 
which  requires  an  emergency  treatment 
program  and  arrange  for  use  of  materials 
that  are  compatible  with  organic 
production.  While  this  may  be  possible 
under  certain  emergency  treatment 
situations,  it  cannot  be  relied  on  as  a 
solution  to  every  emergency  treatment 
situation.  Appropriate  alternative 
treatments  may  not  be  available,  or  the 
jurisdiction  requiring  the  emergency 
program  may  not  grant  alternative 
treatments.  Commenters  also  suggested 
that  producers  avoid  planting  crops  that 
might  be  subject  to  pests  or  diseases 
targeted  by  emergency  treatment 
programs  to  avoid  emergency 
treatments.  We  do  not  believe  that  is  a 
reasonable  solution  for  producers. 
Emergency  treatment  programs  aie  used 
in  response  to  unforeseen  infestations 
and  diseases.  Only  hindsight  would 
help  organic  producers  determine 
which  crops  to  produce.  Further,  the 
possibilities  of  damaging  insect 
infestations  or  plant  or  animal  diseases 
warranting  an  emergency  treatment 
program  are  so  numerous  that  an 
organic  producer  could  be  left  with  few 
or  no  alternative  crops  or  fivestock  to 
produce.  Cultural  conditions  and 
market  factors  also  would  limit 
selection  of  alternative  organic 
production.  Accordingly,  the 
commenters'  recommendation  that  loss 
of  organic  certification  and  an  automatic 
3-year  prohibition  on  organic 
production  from  land  or  livestock 
treated  under  an  official  emergency 
treatment  program  is  not  accepted. 

Residue  Testing.  (2)  Commenters 
suggested  that  some  of  the  responsibility 
of  residue  testing  be  removed  from 
certifying  agent  responsibilities.  They 
also  suggested  that  residue  testing 
requirements  take  into  account  current 
Federal  and  State  testing  requirements 
already  in  place  for  the  detection  of 
pesticide  residues. 

We  have  not  adopted  language  that 
the  Department  would  use  current 
Federal  and  State  testing  requirements 
for  the  detection  of  pesticide  residues  in 
the  residue  testing  program.  Although 
State  and  Federal  testing  provide  good 
sources  of  data  on  pesticide  residues. 


the  data  may  reflect  criteria  developed 
for  different  sampling  purposes, 
showing  wide  variations  in  sample 
selection  and  indicating  different 
laboratory  capabilities  and  different 
levels  of  quantification  between  and 
within  laboratories. 

Residue  Testing — Additional  Provisions 

Section  205.670(a)  has  been  added.  It 
provides  that  the  Administrator,  the 
State  program's  governing  State  official, 
and  the  applicable  certifying  agent  have 
access,  for  inspection  purposes,  to  all 
agricultural  products  being  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "orgsmic,"  or  "made  with 
orgcmic  (specified  ingredients)."  In 
addition,  the  organic  products  must  be 
made  available  for  examination  by  said 
authorities  in  the  manner  that  they 
prescribe. 

Public  conunents  did  not  suggest  this 
action.  However,  we  believe  it  is 
necessary  to  officially  grant  the 
Administrator,  the  State  program's 
governing  State  official,  and  the 
applicable  certifying  agent  the  authority 
to  access  all  agricultural  products 
subject  to  inspection  imder  this  section. 
This  authority  will  help  resolve 
conflicts  that  may  arise  regarding 
product  accessibility  during  inspection 
and  testing. 

.Adverse  Action  Appeal  Process.  This 
portion  of  subpart  G  sets  forth  the 
general  framework  for  an  appeal  process 
for  persons  subject  to  compliance 
determinations  under  the  National 
Organic  Program  (NOP).  In  this 
proposal,  we  are  empowering  certifying 
agents  with  the  authority  to  make 
decisions  concerning  denial  of 
certification  and  the  suspension  or 
revocation  of  certified  operations.  This 
empowerment  of  certifying  agents 
makes  the  appeal  process  very 
important. 

We  envision  two  kinds  of  appeals  will 
be  filed  under  these  procedures:  (1) 
Producers  and  handlers  appealing 
denial  of  certification  and  proposed 
suspension  and  revocation  of 
certification  decisions  by  certifying 
agents;  and  (2)  certifying  agents 
appealing  denial  of  accreditation  and 
proposed  suspension  and  revocation 
decisions  by  the  NOP  Program  Manager. 
The  Administrative  Procediu^  Act 
(APA)  (5  U.S.C.  553-559)  provides  that 
entities  such  as  certified  operations  and 
accredited  certifying  agents  have  the 
right  to  appeal  any  adverse  actions 
taken  against  their  certification  or 
accreditation,  respectively.  Applicants 
for  certification  and  applicants  for 
accreditation  who  receive  a  denial  of 
certification  or  accreditation  may  appeal 
that  denial  following  this  appeal 
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procedure.  The  appeal  process  is  the 
same  for  applicants  as  for  certified 
operations  and  accredited  certifying 
agents. 

The  informal  appeal  process 
described  in  this  section  is  an  extension 
of  the  noncompliance  proceeding 
outlined  in  the  Compliance  section  of 
this  subpart. 

For  certification  proceedings,  the  NOP 
and  the  Administrator  will  oversee 
compliance  proceedings  and  handle 
certification  appeals  from  operations  in 
States  that  do  not  have  an  approved 
State  organic  certification  program.  The 
Administrator  will  issue  decisions  to 
sustain  or  deny  appeals.  If  an  appeal  is 
denied,  the  Secretary  will  initiate  a 
formal  administrative  review  process, 
which  includes  a  hearing  before  an 
administrative  law  judge  and  review  by 
the  Department's  Judicial  Officer.  The 
formal  administrative  review  process 
will  be  conducted  pursuant  to  the 
Department's  Uniform  Rules  of  Practice, 
7  CFR  1.130  through  1.151.  The  formal 
administrative  review  will  be  the 
Department's  final  determination  on  the 
noncompliance  proceeding.  That 
decision  may  be  appealed  to  the  District 
Courts.  This  section  addresses  the 
informal  appeal  process  which  is  used 
to  arrive  at  the  Administrator's  decision 
to  sustain  or  deny  an  appeal. 

In  States  with  approved  State  organic 
certification  programs,  the  governing 
State  official  or  designee  will  oversee 
certification  compliance  proceedings 
and  handle  appeals  from  certified 
operations  in  the  State.  The  governing 
State  official  or  designated  appeals 
official  will  rule  on  appeals  filed  under 
a  State  organic  certification  program. 
Further  appeal  of  that  decision  may  be 
made  to  the  district  court  system. 

Proposal  Description 

These  appeal  procedures  provide  that 
persons  subject  to  the  Act  who  believe 
that  they  are  adversely  affected  by  a 
noncompliance  decision  of  a  certifying 
agent.  Program  Manager,  or  governing 
State  official  may  appeal  such  decision 
to  the  Administrator  or  to  the  applicable 
State's  appeal  process.  Under 
Compliance  provision  in  this  subpart, 
accredited  certifying  agents  initiate 
noncompliance  proceedings.  If  an 
appeal  of  a  certification  decision  is 
filed,  the  process  is  referred  to  the 
Administrator  or  governing  State  official 
or  designee,  as  applicable,  to  the  State 
where  the  applicant  or  certified 
operation  resides. 

Certification  Appeals 

Applicants  for  certification  may 
appeal  a  certifying  agent's  denial  of 
certification.  Certified  operations  may 


appeal  a  certifying  agent's  notification 
of  proposed  suspension  or  revocation  of 
the  operation's  certification.  These 
appeals  will  be  made  to  the 
Administrator  or  to  the  applicable 
governing  State  official  or  designated 
official  in  the  approved  State  organic 
certification  program. 

Certification  appeals  may  be  filed 
only  after  an  applicant  or  a  certified 
operation  has  been  given  opportunity  to 
come  into  compliance  with  these 
regulations  or  otherwise  resolve  the 
specified  noncompliance.  Prior  to  filing 
an  appeal,  the  applicant  or  certified 
operation  must  have  failed  in  rebuttal, 
refused  to  make  specified  corrections,  or 
made  corrections  which  the  certifying 
agent  subsequently  determined  to  not 
meet  certification  requirements  of  the 
NOP. 

If  the  Administrator  or  governing 
State  official  sustains  an  appeal,  the 
applicant  or  certified  operation  will  be 
granted  certification  or  continued 
certification,  as  applicable  to  the 
operation's  status.  The  applicant  or 
certified  operation  will  not  be  required 
to  correct  the  actions  or  conditions  cited 
in  the  noncompliance  notification.  The 
act  of  sustaining  the  appeal  will  not  be 
considered  an  adverse  action  and  may 
not  be  appealed  by  the  certifying  agent 
which  issued  the  notification. 

If  the  Administrator  or  governing 
State  official  denies  an  appeal,  a  formal 
administrative  proceeding  will  be 
initiated  to  deny,  suspend,  or  revoke  the 
certification.  Such  proceeding  will  be 
conducted  pursuant  to  the  Department's 
Uniform  Rules  of  Practice  or  pvusuant  to 
the  State's  formal  appeal  procedures. 
Certified  operations  may  continue  to 
operate  throughout  this  informal 
appeals  process  and  the  formal 
administrative  proceedings. 

Accreditation  Appeals 

Piu-suant  to  §205.665  of  this  subpart, 
all  accredited  certifying  agents  are 
subject  to  the  Program  Manager's  review 
of  their  operations  and  any 
noncompliance  actions  resulting  from 
such  reviews.  As  provided  in  §  205.668, 
a  State  program's  governing  State 
official  must  advise  the  Progreun 
Manager  if  an  investigation  of  a 
certifying  agent  reveals  that  the 
certifying  agent  is  not  in  compliance 
with  the  Act  or  these  regulations.  The 
appeal  process  for  applicants  is  the 
same  as  for  accredited  certifying  agents. 

An  appeal  may  be  filed  with  the 
Administrator  only  after  the  certifying 
agent  fails  to  rebut  the  noncompliance 
notice  and  fails  to  correct  the 
noncompliance  specified.  If  the 
Administrator  sustains  an  appeal,  the 
applicant  or  certified  operation  will  be 


granted  certification  or  continued 
certification,  as  applicable  to  the 
operation's  status.  The  applicant  or 
certified  operation  will  not  be  required 
to  correct  the  actions  or  conditions  cited 
in  the  compliance  notification.  If  the 
appeal  is  denied,  a  formal 
administrative  proceeding  will  be 
initiated  to  deny,  suspend,  or  revoke  the 
accreditation. 

The  certifying  agent  may  continue  to 
operate  as  a  certifying  agent  throughout 
the  informal  appeals  process  and  the 
formal  administrative  proceeding. 

All  appeals  to  the  Administrator  must 
be  filed  in  vn-iUng  and  sent  to: 
Administrator,  USDA-AMS,  Room 
3071-S,  PO  Box  96456,  Washington.  DC 
20090-6456.  An  appeal  must  include  a 
copy  of  the  adverse  decision  to  be 
reviewed  and  a  statement  of  the 
appellant's  reasons  for  believing  that  the 
decision  was  not  proper  and  not  made 
in  accordance  with  applicable  program 
regulations,  policies,  or  procedures.  A 
certified  operation  must  send  a  copy  of 
its  appeal,  to  its  certifying  agent.  All 
written  communications  between 
parties  involved  in  appeal  proceedings 
must  be  sent  to  the  recipient's  place  of 
business  by  a  delivery  service  which 
provides  dated  return  receipts.  Appeals 
under  a  State's  procedure  will  be  filed 
pursuant  to  the  State's  appeal  process, 
which  should  include  addresses  and 
filing  periods,  etc. 

An  appeal  must  be  filed  within  the 
time  provided  in  the  letter  of 
notification  or  at  least  30  days  from  the 
date  of  receipt  of  the  notice  to  deny, 
suspend,  or  revoke  certification  or 
accreditation.  The  appeal  will  be 
considered  "filed"  on  the  date  received 
by  the  Administrator  or.  when 
applicable,  the  State  program's 
governing  State  official  or  such  official's 
designee.  The  Administrator  will  notify 
the  appellant  and  the  appellant's 
certifying  agent  that  the  appeal  was 
received.  Unless  appealed  in  a  timely 
maimer,  a  notification  to  deny,  suspend, 
or  revoke  a  certification  or  an 
accreditation  will  become  final.  The 
applicant,  certified  operation,  or 
certifying  agent  that  does  not  file  an 
appeal  in  the  time  period  provided 
waives  the  right  to  further  appeal  of  the 
compliance  proceeding. 

Appeals — Changes  Based  On  Comments 

These  appeal  regulations  differ  from 
our  first  proposal  as  follows: 

(1)  Decision-making.  We  have 
clarified  who  will  be  making  decisions 
that  may  be  appealed  to  the 
Administrator.  This  proposal  provides 
that  persons  subject  to  the  Act  who, 
during  noncompliance  proceedings 
described  in  this  subpart,  believe  that 
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Commenters  also  recommended  that 
the  Department  should  use  an 
independent  USDA  appeals  division  to 
avoid  conflict  of  interest  by  the  Program 
Manager  or  the  Administrator  in  the 
handling  of  appeals.  We  believe  this 
proposed  appeal  procedure  ensures  that 
appeals  will  be  administered  by  persons 
not  involved  in  the  decision  being 
appealed.  This  appeals  procedure  is 
consistent  with  the  requirements  of  the 
APA. 

Paragraph  (a)(1)  of  §205.681  provides 
that  if  the  Administrator  sustains  an 
applicant's  or  certified  operation's 
appeal  of  a  certifying  agent's 
noncompliance  decision,  the  act  of 
sustaining  the  appeal  shall  not  be  an 
adverse  action  subject  to  appeal  by  the 
affected  certifying  agent.  We  have 
included  this  provision  because,  as 
noted  above,  certifying  agents  are 
accredited  by  the  Secretary  to  provide 
certification  services  as  agents  of  the 
Secretary  and  the  Administrator. 
Therefore,  if  the  Administrator 
overrules  a  decision  of  em  accredited 
certifying  agent,  that  certifying  agent 
cannot  request  an  appeal  of  the 
Administrator's  decision. 

Appeals — Changes  Requested  But  Not 
Made 

None. 

Appeals — Additional  Provisions 

(1)  State  appeals  procedures.  We  are 
proposing  that  appeal  proceedings  in 
States  with  organic  certification 
programs  approved  by  the  Secretary  will 
be  carried  out  in  accordance  with  the 
official  administrative  appeal 
proceedings  in  each  State.  A  State's 
appeal  process  will  be  included  as  part 
of  the  State's  organic  certification 
program.  Because  a  State's  appeal 
procedure  is  approved  by  the  Secretary, 
the  final  determination  for  a 
certification  appeal  arrived  at  under  that 
procedure  is  considered  to  have  the 
effect  of  a  decision  by  the  Secretary. 
Approved  State  appeal  processes  are 
unique  to  each  State  and  are  not 
included  in  this  regulation. 

Certification  appeals  are  made  to  the 
State  program's  governing  State  official 
or  such  official's  designee.  The 
governing  State  official  or  designee  will 
administer  the  appeal  pursuant  to 
appeal  procedures  which  have  been 
approved  by  the  Secretary.  Rulings  on 
such  appeals,  as  noted  in  §  205.668,  may 
not  be  appealed  to  the  Secretary.  The 
certification  applicant  or  certified 
operation  may  make  subsequent  appeal 
to  the  Court  of  Appeals  of  the  United 
States  for  the  circuit  in  which  such 
applicant  or  certified  operation  carries 
on  business  or  in  the  United  States 


Court  of  Appeals  for  the  District  of 
Columbia  Circuit. 

(2)  Accreditation  appeals.  This 
proposal  provides  that  the  Program 
Manager  carries  out  all  compliance 
proceedings  on  accredited  certifying 
agents.  The  Secretary  has  sole  authority 
for  accrediting  certifying  agents  and, 
therefore,  must  retain  sole  authority  for 
suspending  or  revoking  that 
accreditation.  A  State  program's 
governing  State  official  must  investigate 
any  complaints  of  noncompliance  on 
the  part  of  a  certifying  agent  operating 
in  the  State.  If  noncompliance  activities 
or  conditions  are  found,  the  governing 
State  official  must  notify  the  Program 
Manager  of  those  compliance  violations 
or  suspected  compliance  violations. 

Miscellaneous 

Section  205.690  provisions  the  Office 
of  Management  and  Budget  control 
number  assigned  to  the  information 
collection  requirements  of  these 
regulations.  Sections  205.691  through 
205.699  are  reserved. 

List  of  Subjects  in  7  CFR  Part  205 

Administrative  practice  and 
procedure.  Agriculture,  Animals, 
Archives  and  records.  Foods,  Imports, 
Labeling,  Organically  produced 
products,  Plants,  Reporting  and 
recordkeeping  requirements.  Seals  and 
insignia,  Soil  conservation. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7, 
Chapter  I  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

1.  Parts  205  through  209  which  are 
currently  reserved  in  subchapter  K 
(Federal  Seed  Act),  are  removed. 

2.  A  new  subchapter  M  consisting  of 
part  205  through  209  is  added  to  read 
as  follows: 

SUBCHAPTER  M— ORGANIC  FOODS 
PRODUCTION  ACT  PROVISIONS 

PART  205— NATIONAL  ORGANIC 
PROGRAM 

Subpart  A— Definitions 

Sec. 

205.1  Meaning  of  words. 

205.2  Terms  defined. 

Subpart  B — Applicability 

205.100  What  has  to  be  certified. 

205.101  Exemptions  and  exclusions  from 
certification. 

205.102  Use  of  the  term,  "organic." 

205.103  Recordkeeping  by  certified 
operations. 

205.104  Foreign  applicants. 
205.105-205.199     (Reserved! 

Subpart  C— Organic  Crop,  Wild  Crop, 
Livestocit,  and  Handling  Requirements 

205.200    General. 
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205.201  Organic  production  and  handling 
system  plan. 

205.202  Land  requirements. 

205.203  Soil  fertility  and  crop  nutrient 
management  practice  standard. 

205.204  Seeds  and  planting  stock  practice 
standard. 

205.205  Crop  rotation  practice  standard. 

205.206  Crop  pest,  weed,  and  disease 
management  practice  standard. 

205.207  Wild-crop  harvesting  practice 
standard. 

205.208-205.235     [Reserved] 

205.236  Origin  of  livestock. 

205.237  Livestock  feed. 

205.238  Livestock  health  care  practice 
standard. 

205.239  Livestock  living  conditions. 
205.240-205.269     (Reserved) 

205.270  Organic  handling  requirements. 

205.271  Facility  pest  management  practice 
standard. 

205.272  Commingling  and  contact  with 
prohibited  substance  prevention  practice 
standard. 

205.290    Temporary  variances. 

Subpart  D — Labels,  Labeling,  and  Market 
Information 

205.300  Use  of  the  term,  "organic." 

205.301  Product  composition. 

205.302  Calculating  the  percentage  of 
organically  produced  ingredients. 

205.303  Packaged  products  labeled  "100 
percent  organic"  or  "organic." 

205.304  Packaged  products  labeled  "made 
with  organic  (specified  ingredients)." 

205.305  Multiingredient  packaged  products 
with  less  that  50  percent  organic 
ingredients. 

205.306  Labeling  of  nonretail  containers 
used  for  only  shipping  or  storage  of  raw 
or  processed  agricultural  products 
labeled  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)." 

205.307  Agricultural  products  in  a  form 
other  than  packages  at  the  time  of  retail 
sale  that  are  labeled  or  represented  as 
"100  percent  organic"  or  "organic." 

205.308  Agricultural  products  in  a  form 
other  than  packages  at  the  time  of  retail 
sale  that  are  sold,  labeled,  or  represented 
as  "made  with  organic  (specified 
ingredients)." 

205.309  Agricultural  products  produced  on 
an  exempt  production  operation. 

205.310  USDA  Seal. 

Subpart  E — Certification 

205.400  General  requirements  for 
certification. 

205.401  Application  for  certification. 

205.402  Review  of  application. 

205.403  On-site  inspections. 

205.404  Approval  of  certification. 

205.405  Denial  of  certification. 

205.406  Continuation  of  certification. 
205.407-205.499     [Reserved] 

Subpart  F— Accreditation  of  Certifying 
Agents 

205.500  Areas  and  duration  of 
accreditation. 

205.501  General  requirements  for 
accreditation. 

205.502  Applying  for  accreditation. 


205.503  Applicant  information. 

205.504  Evidence  of  expertise  and  ability. 

205.505  Statement  of  agreement. 

205.506  Approval  of  accreditation. 

205.507  Denial  of  accreditation. 

205.508  Site  evaluations. 

205.509  Peer  review  panel. 

205.510  Annual  report,  recordkeeping,  and 
renewal  of  accredition. 

205.511-205.599     [Reserved] 

Subpart  G — Administrative 

The  National  List  of  Allowed  and  Prohibited 

Substances 
205.600    Allowed  and  prohibited 

substances  and  ingredients  in  organic 

production  and  handling. 
<205.601    Synthetic  substances  allowed  for 

use  in  organic  crop  production. 

205.602  Nonsynthetic  substances 
prohibited  for  use  in  organic  crop 
production. 

205.603  Synthetic  substances  allowed  for 
use  in  organic  livestock  production. 

205.604  Nonsynthetic  substances 
prohibited  for  use  in  organic  livestock 
production.  [Reserved] 

205.605  Nonagricultural  (nonorganic) 
substances  allowed  as  ingredients  in  or 
on  processed  products  labeled  as 
"organic,"  or  "made  with  organic 
(specified  ingredients)." 

205.606  Nonorganically  produced 
agricultural  products  allowed  as 
ingredients  in  or  on  processed  products 
labeled  as  "organic"  or  "made  with 
organic  ingredients." 

205.607  Amending  the  National  List. 
State  Programs 

205.620  Requirements  of  State  organic 
certification  programs. 

205.621  Submission  and  determination  of 
proposed  State  organic  certification 
programs  and  amendments  to  approved 
State  organic  certification  programs. 

205.622  Review  of  approved  State  organic 
certification  programs. 

Fees 

205.640  Fees  and  other  charges  for 
accreditation. 

205.641  Payment  of  fees  and  other  charges. 

205.642  Fees  and  other  charges  for 
certification. 

205.643-205.649     [Reserved] 
Compliance 

205.660  General. 

205.661  Investigations  of  certified 
operations. 

205.662  Noncompliance  procedure  for 
certified  operations. 

205.663  Mediation. 

205.664  [Reserved] 

205.665  Noncompliance  prodcedures  for 
certifying  agents. 

205.666-205.667     [Reserved] 

205.668    Noncompliance  procudures  under 

State  organic  certification  programs. 
205.699     [Reserved] 
Inspection  and  Testing,  Reporting,  and 
Exclusion  from  Sale 

205.670  Inspection  and  testing  of 
agricultural  product  to  be  sold  or  labeled 
"organic". 

205.671  Exclusion  from  organic  sale. 

205.672  Emergency  pest  or  disease 
treatment. 


205.673—205.679     [Reserved] 
Adverse  Action  Appeal  Process 

205.680  General. 

205.681  Appeals. 
205.682—205.689    [Reserved] 
Miscellaneous 

205.690  OMB  control  number. 
205.691—205.699     [Reserved] 

Authority:  7  U.S.C.  6501-6522. 

Subpart  A — Definitions 

205.1  Meaning  of  words. 

For  the  purpose  of  the  regulations  in 
this  subpart,  words  in  the  singular  form 
shall  be  deemed  to  impart  the  plural 
and  vice  versa,  as  the  case  may  demand. 

205.2  Terms  defined. 

Accredited  laboratory.  A  laboratory 
that  has  met  and  continues  to  meet  the 
requirements  specified  in  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (7  U.S.C.  138)  for  pesticide 
residue  analyses  of  fresh  fruit  and 
vegetables  and/or  pesticide  residue 
analysis  of  products  derived  from 
livestock  and  fowl. 

Accreditation.  A  determination  made 
by  the  Secretary  that  authorizes  a 
private,  foreign,  or  State  entity  to 
conduct  certification  activities  as  a 
certifying  agent  under  this  part. 

Act.  The  Organic  Foods  Production 
Act  of  1990,  as  amended  (7  U.S.C.  6501 
et  seq.). 

Actioi}  level.  The  limit  at  or  above 
which  the  Food  and  Drug 
Administration  will  take  legal  action 
against  a  product  to  remove  it  from  the 
market.  Action  levels  are  based  on 
unavoidability  of  the  poisonous  or 
deleterious  substances  and  do  not 
represent  permissible  levels  of 
contamination  where  it  is  avoidable. 

Administrator.  The  Administrator  for 
the  Agricidtural  Marketing  Service 
(AMS),  United  States  Departure  of 
Agriculture,  or  the  representative  to 
whom  authority  has  been  delegated  to 
act  in  the  stead  of  the  Administrator. 

Agricultural  inputs.  All  substances  or 
materials  used  in  the  production  or 
handling  of  organic  agricultural 
products. 

Agricultural  product.  Any  agricultural 
commodity  or  product,  whether  raw  or 
processed,  including  any  commodity  or 
product  derived  from  livestock  that  is 
marketed  in  the  United  States  for 
human  or  livestock  consimiption. 

Allowed  synthetic.  A  substance  that  is 
included  on  the  National  List  of 
synthetic  substances  allowed  for  use  in 
organic  production,  or  handling. 

Agricultural  Marketing  Service  (AMS). 
The  Agricultural  Marketing  Service  of 
the  United  States  Department  of 
Agriculture. 
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operation  is  in  compliance  with  the  Act 
and  the  regulations  in  this  part,  which 
is  documented  by  a  certificate  of  organic 
operation. 

Certified  operation.  A  crop  or 
livestock  production,  wild-crop 
harvesting,  or  handling  operation  or 
portion  of  such  operation  that  is 
certified  by  an  accredited  certifying 
agent  as  utilizing  a  system  of  organic 
production  or  handling  as  described  by 
the  Act  and  the  regulations  in  this  part. 

Certifying  agent.  Any  entity 
accredited  by  the  Secretary  as  a 
certifying  agent  for  the  purpose  of 
certifying  a  production  or  handling 
operation  as  a  certified  production  or 
handling  operation. 

Certifying  agent's  operation.  All  sites, 
facilities,  personnel,  and  records  used 
by  a  certifying  agent  to  conduct 
certification  activities  under  the  Act  and 
the  regulations  in  this  part. 

Claims.  Oral,  written,  implied,  or 
symbolic  representations,  statements,  or 
advertising  or  other  forms  of 
commimication  presented  to  the  public 
or  buyers  of  agricultural  products  that 
relate  to  the  organic  certification  process 
or  the  term,  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients),"  or,  in  the  case 
of  agricultural  products  containing  less 
than  50  percent  organic  ingredients,  the 
term,  "organic,"  on  the  ingredients 
panel. 

Commercially  available.  The  ability  to 
obtain  a  production  input  in  an 
appropriate  form,  quality,  or  quantity  to 
fulfill  an  essential  function  in  a  system 
of  organic  production  or  handling,  as 
determined  by  the  certifying  agent  in 
the  course  of  reviewing  the  organic 
plan. 

Cominingyiiig.. Physical  contact 
between  unpackaged  organically 
produced  and  nonorganically  produced 
agricultural  products  during  production, 
transportation,  storage  or  handling, 
other  than  during  the  manufacture  of  a 
multiingredient  product  containing  both 
types  of  ingredients. 

Compost.  The  product  of  a  carefully 
managed  process  through  which 
microorganisms  break  down  plant  and 
animal  materials  into  more  available 
forms  suitable  for  application  to  the  soil. 
Compost  used  in  an  organic  operation 
must  be  produced  in  a  facility  in 
compliance  with  the  Natural  Resource 
Conservation  Service's  practice  standard 
for  a  composting  facility  (Code  317)  and 
must  use  methods  to  raise  the 
temperature  of  the  raw  materials  to  the 
levels  needed  to  stabilize  nutrients  and 
kill  pathogens. 

Control.  Any  method  that  reduces  or 
limits  damage  by  populations  of  pests. 


weeds,  or  diseases  to  levels  that  do  not 
significantly  reduce  productivity. 

Crop.  A  plant  or  part  of  a  plant 
intended  to  be  marketed  as  an 
agricultural  product  or  fed  to  livestock. 

Crop  residues.  The  plant  parts 
remaining  in  a  field  after  the  harvest  of 
a  crop,  which  include  stalks,  stems, 
leaves,  roots,  and  weeds. 

Crop  rotation.  The  practice  of 
alternating  the  annual  crops  grown  on  a 
specific  field  in  a  planned  pattern  or 
sequence  in  successive  crop  years,  so 
that  crops  of  the  seime  species  or  family 
are  not  grown  repeatedly  without 
interruption  on  the  same  field. 
Perennial  cropping  systems  employ 
means  such  as  alley  cropping, 
intercropping,  and  hedgerows  to 
introduce  biological  diversity  in  lieu  of 
crop  sequencing. 

Crop  year.  That  normal  growing 
season  for  a  crop  as  determined  by  the 
Secretary. 

Cultivation.  Digging  up  or  cutting  the 
soil  to  prepare  a  seed  bed;  control 
weeds;  aerate  the  soil;  or  work  organic 
matter,  crop  residues,  or  fertilizers  into 
the  soil. 

Cultural  methods.  Methods  used  to 
enhance  crop  health  and  prevent  weed, 
pest,  or  disease  problems  without  the 
use  of  substances;  examples  include  the 
selection  of  appropriate  varieties  and 
planting  sites;  proper  timing  and 
density  of  plantings;  irrigation;  and 
extending  a  growing  season  by 
manipulating  the  microclimate  with 
green  houses,  cold  frames,  or  wind 
breaks. 

Detectable  residue.  The  amount  or 
presence  of  chemical  residue  or  sample 
component  that  can  be  reliably  observed 
or  found  in  the  sample  matrix  by  the 
current  approved  analytical 
methodology. 

Disease  vectors.  Plants  or  animals  that 
harbor  or  transmit  disease  organisms  or 
pathogens  which  may  attack  crops  or 
livestock. 

Drift.  The  physical  movement  of 
prohibited  substances  from  the  intended 
target  site  onto  an  orgemic  operation  or 
portion  thereof. 

Emergency  pest  or  disease  treatment 
program.  A  mandatory  program 
authorized  by  a  Federal,  State,  or  local 
agency  for  the  purpose  of  controlling  or 
eradicating  a  pest  or  disease. 

Employee.  Any  person  providing  paid 
or  volunteer  services  for  a  certifying 
agent. 

Estimated  National  Mean.  The  mean 
level  of  detected  pesticide  residues  as 
described  in  certain  pesticide/ 
commodity  pairs  or  combinations 
established  by  USDA's  Pesticide  Data 
Program. 
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Excluded  methods.  Refers  to  a  variety 
of  methods  used  to  genetically  modify 
organisms  or  influence  their  growth  and 
development  by  means  that  are  not 
possible  under  natural  conditions  or 
processes  and  are  not  considered 
compatible  with  organic  production. 
Such  methods  would  include 
recombinant  DNA,  cell  fusion,  and 
micro-  and  macroencapsulation.  Such 
methods  would  not  include  the  use  of 
traditional  breeding,  conjugation, 
fermentation,  hybridization,  in  vitro 
fertilization,  or  tissue  culture. 

Feed.  Edible  materials  which  are 
consumed  by  livestock  for  their 
nutritional  value.  Feed  may  be 
concentrates  (grains)  or  roughages  (hay, 
silage,  fodder).  The  term,  "feed," 
encompasses  all  agricultural 
commodities,  including  pasture 
ingested  by  livestock  for  nutritional 
purposes. 

Feed  Additive.  A  substance  or 
combination  of  substances  added  to  feed 
in  micro  quantities  to  fulfill  a  specific 
nutritional  need,  i.e.,  nutrients  in  the 
form  of  amino  acids,  vitamins,  and 
minerals. 

Feed  Supplement.  A  feed  used  with 
another  feed  to  improve  the  nutrient 
balance  or  performance  of  the  total 
ration  and  intended  to  be: 

(1)  Diluted  with  other  feeds  when  fed 
to  livestock; 

(2)  Offered  free  choice  with  other 
parts  of  the  ration  if  separately 
available;  or 

(3)  Further  diluted  and  mixed  to 
produce  a  complete  feed. 

Fertilizer.  A  single  or  blended 
substance  containing  one  or  more 
recognized  plant  nutrient(s)  which  is 
used  primarily  for  its  plant  nutrient 
content  and  which  is  designed  for  use 
or  claimed  to  have  value  in  promoting 
plant  growth. 

Field.  An  area  of  land  identified  as  a 
discrete  unit  within  a  production 
operation. 

Forage.  Vegetable  material  in  a  fresh, 
dried,  or  ensiled  state  (pasture,  hay,  or 
silage)  which  is  fed  to  livestock. 

Handle.  To  sell,  process,  or  package 
agricultiu-al  products,  except  such  term 
shall  not  include  the  sale, 
transportation,  or  delivery  of  crops  or 
livestock  by  the  producer  thereof  to  a 
handler. 

Handler.  Any  person  engaged  in  the 
business  of  handling  agricultural 
products,  including  producers  who 
handle  crops  or  livestock  of  their  own 
production,  except  such  term  shall  not 
include  final  retailers  of  agricultural 
products  that  do  not  process  agricultural 
products. 

Handling  operation.  Any  operation  or 
portion  of  .-m  operation  (except  final 


retailers  of  agricultural  products  that  do 
not  process  agricultural  products)  that 
receives  or  otherwise  acquires 
agricultural  products  and  processes, 
packages,  or  stores  such  products. 

Immediate  family.  The  spouse,  minor 
children,  or  blood  relatives  who  reside 
in  the  immediate  household  of  a 
certifying  agent  or  an  employee, 
inspector,  contractor,  or  other  personnel 
of  the  certifying  agent.  For  the  purpose 
of  this  part,  the  interest  of  a  spouse, 
minor  child,  or  blood  relative  who  is  a 
resident  of  the  immediate  household  of 
a  certifying  agent  or  an  employee, 
inspector,  contractor,  or  other  personnel 
of  the  certifying  agent  shall  be 
considered  to  be  an  interest  of  the 
certifying  agent  or  an  employee, 
inspector,  contractor,  or  other  personnel 
of  the  certifying  agent. 

Inert  ingredient.  Any  substance  (or 
group  of  substances  with  similar 
chemical  structures  if  designated  by  the 
Environmental  Protection  Agency)  other 
than  an  active  ingredient  which  is 
intentionally  included  in  any  pesticide 
product  used  in  organic  crop  or 
livestock  production  and  handling  (40 
CFR  152. 3(m)). 

Information  panel.  That  part  of  the 
label  of  a  packaged  product  that  is 
immediately  contiguous  to  and  to  the 
right  of  the  principal  display  panel  as 
observed  by  an  individual  facing  the 
principal  display  panel,  unless  another 
section  of  the  label  is  designated  as  the 
information  panel  because  of  package 
'size  or  other  package  attributes  (e.g., 
irregular  shape  with  one  usable  surface). 

Ingredient.  Any  substance  used  in  the 
preparation  of  an  agricultural  product 
that  is  still  present  in  the  final 
commercial  product  as  consumed. 

Ingredients  statement.  The  list  of 
ingredients  contained  in  a  product 
shown  in  their  common  and  usual 
names  in  the  descending  order  of 
predominance. 

Inspector.  Any  person  retained  or 
used  by  a  certifying  agent  to  conduct 
inspections  of  certification  applicants  or 
certified  production  or  handhng 
operations. 

Inspection.  The  act  of  examining  and 
evaluating  the  production  or  handling 
operation  of  an  applicant  for 
certification  or  certified  operation  to 
determine  compliance  with  the  Act  and 
the  regulations  in  this  part. 

Label.  A  display  of  written,  printed, 
or  graphic  material  on  the  immediate 
container  of  an  agricultiural  product  or 
any  such  material  affixed  to  any 
agricultural  product  or  affixed  to  a  bulk 
container  containing  an  agricultural 
product,  except  for  package  liners  or  a 
display  of  wrritten.  printed,  or  graphic 
material  which  contains  only 


information  about  the  weight  of  the 
product. 

Labeling.  All  written,  printed,  or 
graphic  material  accompanying  an 
agricultural  product  at  any  time  or 
written,  printed,  or  graphic  material 
about  the  agricultural  product  displayed 
at  retail  stores  about  the  product. 

Livestock.  Any  cattle,  sheep,  goat, 
swine,  poultry,  or  equine  animals  used 
for  food  or  in  the  production  of  food, 
fiber,  feed,  or  other  agricultural-based 
consumer  products;  wild  or 
domesticated  game;  or  other  nonplant 
life,  except  such  term  shall  not  include 
aquatic  animals  or  bees  for  the 
production  of  food,  fiber,  feed,  or  other 
agricultural-based  consumer  products. 

Lot.  Any  number  of  containers  which 
contain  an  agricultural  product  of  the 
same  kind  located  in  the  same 
conveyance,  warehouse,  or  packing 
house  and  which  are  available  for 
inspection  at  the  same  time. 

Market  information.  Any  written, 
printed,  audiovisual,  or  graphic 
information,  including  advertising, 
pamphlets,  flyers,  cateilogues,  posters, 
and  signs,  distributed,  broadcasted,  or 
made  available  outside  of  retail  outlets 
that  are  used  to  assist  in  the  sale  or 
promotion  of  a  product. 

Mulch.  Any  material,  such  as  wood 
chips,  leaves,  straw,  paper,  or  plastic 
(on  the  National  List),  that  serves  to 
suppress  weed  growth,  moderate  soil 
temperature,  or  conserve  soil  moisture. 

National  List.  A  list  of  allowed  and 
prohibited  substances  as  provided  for  in 
section  6517  of  the  Act  (7  U.S.C.  6517). 

National  Organic  Program  (NOP).  The 
program  authorized  by  the  Act  for  the 
purpose  of  implementing  its  provisions. 

National  Organic  Standards  Board 
(NOSB).  A  Board  established  by  the 
Secretary  under  7  U.S.C.  6518  to  assist 
in  the  development  of  standards  for 
substances  to  be  used  in  organic 
production  and  to  advise  the  Secretary 
on  any  other  aspects  of  the 
implementation  of  the  National  Organic 
Program. 

Natural  resources  of  the  operation. 
The  physical,  hydrological.  and 
biological  features  of  a  production 
operation,  including  soil,  water, 
wetlands,  woodlands,  and  wildlife. 

Nonagricultural  substance.  A 
substance  that  is  not  a  product  of 
agriculture,  such  as  a  mineral  or  a 
bacterial  culture,  that  is  used  as  an 
ingredient  in  an  agricultural  product. 
For  the  purposes  of  this  part,  a 
nonagricultural  ingredient  also  includes 
any  substance,  such  as  g\uns,  citric  acid, 
or  pectin,  that  is  extracted  from,  isolated 
from,  or  a  fraction  of  an  agricultural 
product,  so  that  the  identity  of  the 
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agricultural  pro(  uct  is  unrecognizable 
in  the  extract,  isalate,  or  fraction. 

Nonsynthetic  natural).  A  substance 
that  is  derived  fi  om  mineral,  plant,  or 
animal  matter  ai  id  does  not  undergo  a 
sjmthetic  proces  s  as  defined  in  section 
6502(21)  of  the  ,  ^ct  (7  U.S.C.  6502(21)). 
For  the  purpose  ;  of  this  part, 
nonsynthetic  is  ised  as  a  synonym  for 
natural  as  the  te  "m  is  used  in  the  Act. 

Nontoxic.  Nol  known  to  cause  any 
adverse  physiol  )giccd  effects  in  animals, 
plants,  humans,  or  the  environment. 

Nonretail  con  ainer.  Any  container 
used  for  shippir  g  or  storage  of  an 
agricultural  proi  luct  that  is  not  used  in 
the  retail  displa' '  or  sale  of  the  product. 

Organic.  A  lal  leling  term  that  refers  to 
an  agricultural  {  roduct  produced  in 
accordance  wit!  the  Act  and  the 
regulations  in  tl:  is  part. 

Organic  matti  r.  The  remains, 
residues,  or  was  te  products  of  any 
organism. 

Organic  syste,  n  plan.  A  plan  of 
management  of  ui  organic  production  or 
handling  operat  on  that  has  been  agreed 
to  by  the  prodm  er  or  handler  and  the 
certifying  agent  and  that  includes 
written  plans  cc  nceming  all  aspects  of 
agricultural  pro  luction  or  handling 
described  in  the  Act  and  the  regulations 
in  subpart  C  of  I  his  part. 

Peer  revjew  p  met.  A  panel  of 
individuals  wh(  have  expertise  in 
organic  product  on  and  handling 
methods  and  ce  tification  procedures 
and  who  are  ap  )ointed  by  the 
Administrator  t )  assist  in  evaluating 
applicants  for  ai  xreditation  as  certifying 
agents. 

Person.  An  individual,  group  of 
individuals,  coi  tractor,  corporation, 
association,  org  inization,  cooperative, 
or  other  entity. 

Pesticide.  An  r  substance  which  alone, 
in  chemical  cor  ibination,  or  in  any 
formulation  wit  i  one  or  more 
substances  is  d(  fined  as  a  pesticide  in 
section  2(u)  of  t  le  Federal  Insecticide, 
Fungicide,  and  ^odenticide  Act  (7 
U.S.C.  136(u)  el  seq). 

Petition.  A  re  juest  to  amend  the 
National  List  th  it  is  submitted  by  any 
person  in  accor  lance  with  this  part. 

Planting  stoc. :.  Any  plant  or  plant 
tissue,  includin  i  rhizomes,  shoots,  leaf 
or  stem  cuttings,  roots,  or  tubers,  used 
in  plant  produc  tion  or  propagation. 

Practice  stani  lard.  The  guidelines  emd 
requirements  d  rough  which  a 
production  or  h  andling  operation 
implements  a  n  iquired  component  of  its 
production  or  Y  andling  organic  system 
plan.  A  practic(  i  standard  integrates  a 
series  of  allowe  d  and  prohibited  actions, 
materials,  and  (  onditions  to  establish  a 
minimum  \eve  performance  for 
planning,  cond  acting,  and  maintaining 


a  function,  such  as  livestock  health  care 
or  facility  pest  management,  essential  to 
an  organic  operation. 

Principal  display  panel.  That  part  of 
a  label  that  is  most  likely  to  be 
displayed,  presented,  shown,  or 
examined  under  customary  conditions 
of  display  for  sale. 

Private  entity.  Any  domestic  or 
foreign  nongovernmental  for-profit  or 
not-for-profit  organization  providing 
certification  services. 

Processing.  Cooking,  baking,  curing, 
heating,  drying,  mixing,  grinding, 
chiuning,  separating,  extracting,  cutting, 
fermenting,  eviscerating,  preserving, 
dehydrating,  freezing,  or  otherwise 
manufacturing  and  includes  the 
packaging,  canning,  jarring,  or  otherwise 
enclosing  food  in  a  container. 

Producer.  A  person  who  engages  in 
the  business  of  growing  or  producing 
food,  fiber,  feed,  and  other  agricultiual- 
based  consumer  products. 

Production  lot  number/identifier. 
Identification  of  a  product  based  on  the 
production  sequence  of  the  product 
showing  the  date,  time,  and  place  of 
production  used  for  quality  control 
purposes. 

Prohibited  substance.  A  substance 
whose  use  in  any  aspect  of  organic 
production  or  handling  is  prohibited  or 
not  provided  for  in  the  Act  or  the 
regulations  of  this  part. 

Records.  Any  information  in  written, 
visual,  or  electronic  form  that 
documents  the  activities  undertaken  by 
a  producer,  handler,  or  certifying  agent 
to  comply  with  the  Act  and  regulations 
in  this  part. 

Residue  testing.  An  official  or 
validated  analytical  procedure  that 
detects,  identifies,  and  measures  the 
presence  of  chemical  substances,  their 
metabolites,  or  degradations  products  in 
or  on  raw  or  processed  agricultural 
products. 

Responsibly  connected.  Any  person 
who  is  a  partner,  officer,  director, 
holder,  manager,  or  owner  of  10  percent 
or  more  of  the  voting  stock  of  an 
applicant  or  a  recipient  of  certification 
or  accreditation. 

Retail  food  establishment.  A 
restaurant;  delicatessen;  bakery;  grocery 
store;  or  any  retail  outlet  with  an  in- 
store  restaurant,  delicatessen,  bakery, 
salad  bar,  or  other  eat-in  or  carry-out 
service  of  processed  or  prepared  raw 
and  ready-to-eat-food. 

Routine  use  of  parasiticide.  The 
regular,  planned,  or  periodic  use  of 
parasiticides. 

Secretary.  The  Secretary  of 
Agriculture  or  a  representative  to  whom 
authority  has  been  delegated  to  act  in 
the  Secretary's  stead. 


Sewage  sludge.  A  solid,  semisolid,  or 
liquid  residue  generated  during  the 
treatment  of  domestic  sewage  in  a 
treatment  works.  Sewage  sludge 
includes,  but  is  not  limited  to:  domestic 
septage;  scum  or  solids  removed  in 
primary,  secondary,  or  advanced 
wastewater  treatment  processes;  and  a 
material  derived  from  sewage  sludge. 
Sewage  sludge  does  not  include  ash 
generated  during  the  firing  of  sewage 
sludge  in  a  sewage  sludge  incinerator  or 
grit  and  screenings  generated  during 
preliminary  treatment  of  domestic 
sewage  in  a  treatment  works. 

Slaughter  stock.  Any  animal  that  is 
intended  to  be  slaughtered  for 
consumption  by  humans  or  other 
animals. 

Soil  and  water  quality.  Observable 
indicators  of  the  physical,  chemical,  or 
biological  condition  of  soil  and  water, 
including  the  presence  of  environmental 
contaminants. 

State.  Any  of  the  several  States  of  the 
United  States  of  America,  its  territories, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

State  certifying  agent.  A  certifying 
agent  accredited  by  the  Secretary  under 
the  National  Organic  Program  and 
operated  by  the  State  for  the  purposes 
of  certifying  organic  production  and 
handling  operations  in  the  State. 

State  entity.  Any  domestic,  tribal 
government,  or  foreign  governmental 
subdivision  providing  certification 
services. 

State  organic  certification  program.  A 
State  program  that  meets  the 
requirements  of  section  6506  of  the  Act, 
is  approved  by  the  Secretary,  and  is 
designed  to  ensure  that  a  product  that 
is  sold  or  labeled  as  organically 
produced  under  the  Act  is  produced 
and  handled  using  organic  methods. 

State  program 's  governing  State 
official.  The  chief  executive  official  of  a 
State  or,  in  the  case  of  a  State  that 
provides  for  the  statewide  election  of  an 
official  to  be  responsible  solely  for  the 
administration  of  the  agricultural 
operations  of  the  State,  such  official, 
who  administers  a  State  organic 
certification  program. 

Synthetic.  A  substance  that  is 
formulated  or  manufactured  by  a 
chemical  process  or  by  a  process  that 
chemically  changes  a  substance 
extracted  from  naturally  occurring 
plant,  animal,  or  mineral  sources, 
except  that  such  term  shall  not  apply  to 
substances  created  by  naturally 
occurring  biological  processes. 

System  of  organic  production  and 
handling.  A  system  that  is  designed  to 
produce  agricultural  products  by  the  use 
of  methods  and  substances  that 
maintain  the  integrity  of  organic 
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agricultural  products  until  they  reach 
the  consumer.  This  is  accomplished  by 
using,  where  possible,  cultural, 
biological,  and  mechanical  methods,  as 
opposed  to  using  substances,  to  fulfill 
any  specific  ftinction  within  the  system 
so  as  to:  Maintain  long-term  soil 
fertility;  increase  soil  biological  activity; 
ensure  effective  pest  management; 
recycle  wastes  to  return  nutrients  to  the 
land;  provide  attentive  care  for  farm 
animals;  and  handle  the  agricultural 
products  without  the  use  of  extraneous 
synthetic  additives  or  processing  in 
accordance  with  the  Act  and  regulations 
in  this  part. 

Transplant.  A  seedling  which  has 
been  removed  from  its  original  place  of 
production,  transported,  and  replanted. 

Tolerance.  The  maximum  legal  level 
of  a  pesticide  residue  in  or  on  a  raw  or 
processed  agricultural  commodity  as  set 
by  the  Enviroiunental  Protection  Agency 
under  FFDCA,  Section  408. 

Unavoidable  residual  environmental 
contamination  (UREC).  Background 
levels  of  naturally  occurring  or  synthetic 
chemicals  that  are  present  in  the  soil  or 
present  in  organically  produced 
agricultural  products  that  are  below 
established  tolerances. 

Wild  crop.  Any  plant  or  portion  of  a 
plant  that  is  collected  or  harvested  from 
an  area  of  land  that  is  not  maintained 
under  cultivation  or  other  agricultural 
management. 

Subpart  B — Applicability 

§205.100    What  has  to  be  certified. 

(a)  Except  for  operations  exempt  or 
excluded  in  §  205.101,  each  production 
or  handling  operation  or  specified 
portion  of  a  production  or  handling 
operation  that  produces  or  handles 
crops,  livestock,  livestock  products,  or 
other  agricultural  products  that  are 
intended  to  be  sold,  labeled,  or 
represented  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)"  must  be 
certified  according  to  the  provisions  of 
subpart  E  of  this  part  and  must  meet  all 
other  applicable  requirements  of  this 
part. 

(b)  Any  production  or  handling 
operation  that  has  been  certified  by  a 
certifying  agent  on  the  date  that  the 
certifying  agent  first  receives  its 
accreditation  under  this  part  shall  be 
considered  certified  to  the  national 
standards  until  the  operation's 
anniversary  date  of  certification.  Such 
recognition  shall  only  be  available  to 
those  operations  certified  by  a  certifying 
agent  that  receives  its  accreditation 
writhin  18  months  from  the  date  of 
publication  of  the  final  rule 
implementing  this  part. 


§  205.101     Exemptions  and  exclusions  from 
certification. 

(a)  Exemptions. 

(1)  A  production  or  handling 
operation  that  sells  agricultiu'al 
products  as  "organic"  but  whose  gross 
agricultural  income  from  organic  sales 
totals  $5,000  or  less  annually  is  exempt 
from  certification  under  subpart  E  of 
this  part  and  from  submitting  an  organic 
system  plan  for  acceptance  or  approval 
under  §  205.201  but  must  comply  with 
the  applicable  organic  production  and 
handling  requirements  of  subpart  C  of 
this  part  and  the  labeling  requirements 
of  §205.309. 

(2)  A  handling  operation  that  is  a 
retail  food  establishment  or  portion  of  a 
retail  food  establishment  that  handles 
organically  produced  agricultural 
products  but  does  not  process  them  is 
exempt  from  the  requirements  in  this 
part. 

(3)  A  handling  operation  or  portion  of 
a  handling  operation  that  handles 
agricultural  products  that  contain  less 
than  50  percent  organic  ingredients  by 
total  weight  of  the  finished  product 
(excluding  water  and  salt)  is  exempt 
from  the  requirements  in  this  part, 
except: 

(i)  The  provisions  for  prevention  of 
contact  of  organic  products  with 
prohibited  substances  set  forth  in 
§  205.272  with  respect  to  any 
organically  produced  ingredients  used 
in  an  agriculturcil  product; 

(ii)  The  labeling  provisions  of 
§205.309;  and 

(iii)  The  recordkeeping  provisions  in 
paragraph  (c)  of  this  section. 

(4)  A  Handling  operation  or  portion  of 
a  handling  operation  that  handles 
agricultural  products  that  contain  at 
least  50  percent  organic  ingredients  by 
total  weight  of  the  finished  product 
(excluding  water  and  salt)  that  chooses 
to  not  use  the  word,  "organic,"  on  any 
panel  other  than  the  information  panel 
is  exempt  from  the  requirements  in  this 
part,  except: 

(i)  The  provisions  for  prevention  of 
contact  of  organic  products  with 
prohibited  substances  set  forth  in 
§  205.272  with  respect  to  any 
organically  produced  ingredients  used 
in  an  agricultural  product; 

(ii)  The  labeling  provisions  of 
§205.309;  and 

(iii)  The  recordkeeping  provisions  in 
paragraph  (c)  of  this  section. 

(b)  Exclusions. 

(1)  A  handling  operation  or  portion  of 
a  handling  operation  is  excluded  from 
the  requirements  of  this  part,  except  for 
the  requirements  for  the  prevention  of 
commingling  and  contact  with 
prohibited  substances  as  set  forth  in 
§  205.272  with  respect  to  any 


organically  produced  products  if  such 
operation  or  portion  of  the  operation 
only  sells  organic  agricultural  products 
labeled  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)"  that: 

(i)  Are  paclkaged  or  otherwise 
enclosed  in  a  container  prior  to  being 
received  or  acquired  by  the  operation; 
and 

(ii)  Remain  in  the  same  package  or 
container  and  are  not  otherwise 
processed  while  in  the  control  of  the 
handling  operation. 

(2)  A  handling  operation  that  is  a 
retail  food  establishment  or  portion  of  a 
retail  food  establishment  that  processes 
or  prepares,  on  the  premises  of  the  retail 
food  establishment,  raw  and  ready-to- 
eat  food  from  agricultural  products  that 
are  previously  labeled  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)"  is 
excluded  from  the  requirements  in  this 
part,  except: 

(i)  The  requirements  for  the 
prevention  of  contact  with  prohibited 
substances  as  set  forth  in  §  205.272;  and 

(ii)  The  labeling  provisions  of 
§205.309. 

(c)  Records  to  be  maintained  by 
exempt  operations. 

(1)  Any  handling  operation  exempt 
frt)m  certification  pursuant  to  paragraph 
(a)(3)  or  (a)(4)  of  this  section  must 
maintain  records  sufficient  to: 

(i)  Prove  that  ingredients  identified  as 
organic  were  organically  produced  and 
handled;  and 

(ii)  Verify  quanities  produced  from 
such  ingredients. 

(2)  Records  must  be  maintained  for  no 
less  than  3  years  beyond  their  creation 
and  the  operations  must  allow 
representatives  of  the  Secretary  and  the 
applicable  State  program's  governing 
State  official  access  to  these  records  for 
inspection  and  copying  during  normal 
business  hours  to  determine  compliance 
with  the  applicable  regulations  set  forth 
in  this  part. 

§  205.102    Use  of  the  term,  "organic." 

Any  agricultural  product  that  is  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)"  must  be: 

(a)  Proouced  in  accordance  with  the 
requirements  specified  in  §  205.101  or 
§§  205.202  through  205.207  or 
§§  205.236  through  205.239  and  all 
other  applicable  requirements  of  part 
205; 

fb)  Handled  in  accordance  with  the 
requirements  specified  in  §205.101  or 
§§205.270  through  205.272  and  all 
other  applicable  requirements  of  this 
part  205;  and 

(c)  Produced  and  handled  in 
compliance  with  the  Federal  Meat 
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Inspection  Act  (:  :i  U.S.C.  601  et  seq.). 
the  Poultry  Products  Inspection  Act  (21) 
U.S.C.  451  et  sec .),  and  the  Egg  Products 
Inspection  Act  (i  II  U.S.C.  1031  et  seq.), 
concerning  meal ,  poultry,  and  egg 
products;  the  Fe  leral  Food,  Drug,  and 
Cosmetic  Act  (2  U.S.C.  301  et  seq.);  the 
Federal  Insectici  de,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136  et  seq.): 
and  any  other  aj  plicable  Federal  statute 
and  its  implemeiting  regulations. 

§  205. 1 03    Recordkeeping  by  certH ied 
operations. 

(a)  A  certified 
maintain  record: 
production,  harv  esting 
agricultural  proc  ucts 
intended  to  be 
represented  as  " 
"organic,"  or 
(specified  ingredients) 

(b)  Such  recor  1 

(1)  Be  adaptec 
business  that  th( 
conducting; 

(2)  Fully  disclose 
transactions  of 
sufficient  detail 
understood  and 

(3)  Be  maintained 
years  beyond  thi 

(4)  Be  sufficient 
compliance  wi 
regulations  in 

(c)  The  certified 
such  records  av4i 
and  copying 
hours  by  authorized 
the  Secretary, 


operation  must 
concerning  the 

,  and  handling  of 
that  are  or  that  are 
labeled,  or 
100  percent  organic," 
niade  with  organic 

s)." 
is  must: 

to  the  particular 
certified  operation  is 


tie 


itl 
thi 


all  activities  and 
certified  operation  in 
IS  to  be  readily 
audited; 

for  not  less  than  5 
ir  creation;  and 

to  demonstrate 
the  Act  and  the 


the 


program  s  gover  ung 
the  certifying  ag  ;nt. 


§205.104    Foreigh 

The  regulatioi  is 
applicable,  appl  f 
and  foreign  app  icants 
accredited  certil  y 
and  foreign  app  icants 
as  organic  prodi  ction 
operations,  and 
production  and 
unless  otherwi 


1S(! 


§205.200    General 

The  producer 
production  or  hindl 
wishing  to  sell 
agricultural  pro 
organic,"  "orgai 
organic  (specifi(  d 
comply  with  th< 
of  this  subpart 
in  accordance 
maintain  or  im 


s  part. 

operation  must  make 
lable  for  inspection 
normal  business 
representatives  of 
applicable  State 
State  official,  and 


applicants. 

in  this  part,  as 
equally  to  domestic 

for  accreditation, 
ing  agents,  domestic 
for  certification 
or  handling 
;ertified  organic 
landling  operations 
specified. 


§§205.105— 205.1|99    [Reserved] 

Subpart  C — Ordanic  Production  and 
Handling  Requifements 


or  handler  of  a 

ing  operation 
abel,  or  represent 
ducts  as  "100  percent 
ic,"  or  "made  with 

ingredients)"  must 
applicable  provisions 
ractices  implemented 
this  subpart  must 
ftove  the  natural 


with 


resources  of  the  operation,  including 
soil  and  water  quality. 

§  205.201    Organic  production  and 
handling  system  plan. 

(a)  The  producer  or  handler  of  a 
production  or  handling  operation, 
except  as  exempt  or  excluded  under 
§  205.101,  wishing  to  sell,  label,  or 
represent  agricultural  products  as  "100 
percent  organic,"  "organic,"  or  "made 
with  organic  (specified  ingredients)" 
must  develop  an  organic  production  or 
handling  system  plan  that  is  agreed  to 
by  the  producer  or  handler  and  an 
accredited  certifying  agent.  An  organic 
system  plan  must  meet  the  requirements 
set  forth  in  this  section  to  establish  a 
system  of  organic  production  or 
handling.  An  organic  production  or 
handling  system  plan  must  include: 

(1)  A  description  of  practices  and 
procedures  to  be  performed  and 
maintained,  including  the  frequency 
with  which  they  will  be  performed; 

(2)  A  list  of  each  substance  to  be  used 
as  a  production  or  handling  input, 
indicating  its  composition,  source,  and 
location(s)  where  it  will  be  used; 

(3)  A  description  of  the  monitoring 
practices  and  procedures  to  be 
performed  and  maintained,  including 
the  frequency  with  which  they  will  be 
performed,  to  verify  that  the  plan  is 
effectively  implemented; 

(4)  A  description  of  the  recordkeeping 
system  implemented  to  comply  with  the 
requirements  established  in  §  205.103; 

(5)  A  description  of  practices  and 
procedures  to  prevent  commingling  of 
organic  and  nonorganic  products  and  to 
prevent  contact  of  organic  production 
and  handling  operations  and  products 
with  prohibited  substances;  and 

(6)  Additional  information  deemed 
necessary  by  the  certifying  agent  to 
evaluate  compliance  with  the 
regulations. 

(b)  A  producer  may  substitute  a  plan 
prepared  to  meet  the  requirements  of 
another  Federal,  State,  or  local 
government  regulatory  program  for  the 
organic  system  plan:  Provided,  That,  the 
submitted  plan  meets  all  the 
requirements  of  this  subpart. 

§  205.202    Land  requirements. 

Any  field  or  farm  parcel  from  which 
harvested  crops  are  intended  to  be  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)"  must: 

(a)  Have  been  managed  in  accordance 
with  the  provisions  of  §§  205.203 
through  205.206; 

(b)  Have  had  no  prohibited 
substances,  as  listed  in  §  205.600, 
applied  to  it  for  a  period  of  3  years 
immediately  preceding  harvest  of  the 
crop;  and 


(c)  Have  distinct,  defined  boundaries 
and  buffer  zones  such  as  nmoff 
diversions  to  prevent  the  unintended 
application  of  a  prohibited  substance  to 
the  crop  or  contact  with  a  prohibited 
substance  applied  to  adjoining  Icind  that 
is  not  under  organic  management. 

§  205.203    Soil  fertility  and  crop  nutrient 
management  practice  standard. 

(a)  The  producer  must  select  and 
implement  tillage  and  cultivation 
practices  that  maintain  or  improve  the 
physical,  chemical,  and  biological 
condition  of  soil  and  minimize  soil 
erosion. 

(b)  The  producer  must  budget  and 
supply  crop  nutrients  by  properly 
utilizing  manure  or  other  animal  and 
plant  materieds,  mined  mineral 
substances,  and  substances  approved  in 
§205.601. 

(c)  The  producer  must  manage  animal 
and  plant  waste  materials  to  maintain  or 
improve  soil  organic  matter  content  in 

a  manner  that  does  not  contribute  to 
contamination  of  crops,  soil,  or  water  by 
plant  nutrients,  pathogenic  organisms, 
heavy  metals,  or  residues  of  prohibited 
substances.  Animal  and  plant  waste 
materials  include: 

(1)  Raw  animal  manure,  which  must 
be  composted  unless  it  is: 

(i)  Applied  to  land  used  for  a  crop  not 
intended  for  human  consumption; 

(ii)  Incorporated  into  the  soil  not  less 
than  120  days  prior  to  the  harvest  of  a 
product  whose  edible  portion  has  direct 
contact  with  the  soil  surface  or  soil 
particles;  or 

(iii)  Incorporated  into  the  soil  not  less 
than  90  days  prior  to  the  harvest  of  a 
product  whose  edible  portion  does  not 
have  direct  contact  with  the  soil  surface 
or  soil  particles; 

(2)  Other  uncomposted  plant  or 
animal  wastes,  such  as  aged,  fully 
decomposed  animal  manure; 

(3)  A  composted  product  produced  in 
a  facility  in  compliance  with  the  Natural 
Resources  Conservation  Service's 
practice  standard  for  a  composting 
facility  (Code  317);  and 

(4)  A  composted  or  uncomposted 
plant  or  animal  waste  material  that  has 
been  chemically  altered  by  a 
manufacturing  process:  Provided,  That, 
the  material  is  included  on  the  National 
List  of  synthetic  substances  allowed  for 
use  in  organic  crop  production 
established  in  §205.601. 

(d)  In  addition  to  crop  rotations  and 
plant  and  animal  waste  materials,  a 
producer  may  supply  soil  and  crop 
nutrients  by  applying: 

(1)  A  mined  substance  of  low 
solubility; 

(2)  A  mined  substance  of  high 
solubility,  when  justified  by  soil  or  crop 
tissue  analysis; 
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(3)  Ash  obtained  from  the  burning  of 
a  plant  or  animal  material,  except  as 
prohibited  in  paragraph  (e)  of  this 
section:  Provided,  That,  the  material 
burned  has  not  been  treated  or 
combined  with  a  prohibited  substance 
or  the  ash  is  not  included  on  the 
National  List  of  nonsynthetic  substances 
prohibited  for  use  in  organic  crop 
production;  and 

(4)  A  crop  nutrient  supplement 
included  on  the  National  List  of 
synthetic  substances  allowed  for  use  in 
organic  production,  when  justified  by 
soil  or  crop  tissue  analysis. 

(e)  The  producer  must  not  use: 

(1)  Any  fertilizer  or  commercially 
blended  fertilizer  or  composted  product 
that  contains  a  synthetic  substance  not 
included  on  the  National  List  of 
synthetic  substances  allowed  for  use  in 
organic  production; 

(2)  Sewage  sludge  (biosolids)  as 
defined  in  40  CFR  part  503;  and 

(3)  Burning  as  a  means  of  disposal  for 
crop  residues  produced  on  the 
operation:  Except,  That,  prunings  from 
pereimial  crops  may  be  burned  to 
suppress  the  spread  of  disease. 

§  205.204    Seeds  and  planting  stock 
practice  standard. 

(a)  The  producer  must  use  organically 
grown  seeds,  annual  seedlings,  and 
planting  stock:  Except,  That, 

(1)  Nonorganically  produced 
untreated  seeds  and  planting  stock  may 
be  used  to  produce  an  organic  crop 
when  an  equivalent  organically 
produced  variety  is  not  commercially 
available; 

(2)  Nonorganically  produced  seeds 
and  planting  stock  that  have  been 
treated  with  a  substance  included  on  the 
National  List  of  synthetic  substances 
allowed  for  use  in  organic  crop 
production  may  be  used  to  produce  an 
organic  crop  when  an  equivalent 
organically  produced  or  untreated 
variety  is  not  commercially  available; 

(3)  Nonorganically  produced  annual 
seedlings  may  be  used  to  produce  an 
organic  crop  when  a  temporary  variance 
has  been  granted  in  accordance  with 

§  205.290(a)(2); 

(4)  Nonorganically  produced  planting 
stock  to  be  used  to  produce  a  perennial 
crop  may  be  sold,  labeled,  or 
represented  as  organically  produced 
only  after  the  planting  stock  has  been 
maintained  under  a  system  of  organic 
management  for  a  period  of  no  less  than 
1  year;  and 

(5)  Seeds,  annual  seedlings,  and 
planting  stock  treated  with  prohibited 
substances  may  be  used  to  produce  an 
organic  crop  when  the  application  of  the 
materials  is  a  requirement  of  Federal  or 
State  phytosanitary  regulations. 


(b)  The  producer  of  an  organic 
operation  must  not  use  seeds  or  planting 
stock  produced  with  excluded  methods. 

§  205.205    Crop  rotation  practice  standard. 

The  producer  must  implement  a  crop 
rotation  including,  but  not  limited  to. 
sod,  cover  crops,  green  manure  crops, 
and  catch  crops  that  provide  the 
following  functions  that  are  applicable 
to  the  operation: 

(a)  Maintain  or  improve  soil  organic 
matter  content; 

(b)  Provide  for  pest  management  in 
aimual  and  perennial  crops; 

(c)  Manage  deficient  or  excess  plant 
nutrients;  and 

(d)  Provide  erosion  control. 

§  205.206    Crop  pest,  weed,  and  disease 
management  practice  standard. 

(a)  The  producer  must  use 
management  practices  to  prevent  crop 
pests,  weeds,  and  diseases  including, 
but  not  limited  to: 

(1)  Crop  rotation  and  soil  and  crop 
nutrient  management  practices,  as 
provided  for  in  §§  205.203  and  205.205; 

(2)  Sanitation  measures  to  remove 
disease  vectors,  weed  seeds,  and  habitat 
for  pest  organisms;  and 

(3)  Cultural  practices  that  enhance 
crop  health,  including  selection  of  plant 
species  and  varieties  with  regard  to 
suitability  to  site-specific  conditions 
and  resistance  to  prevalent  pests,  weeds, 
and  diseases. 

(b)  Pest  problems  may  be  controlled 
through  mechanical  or  physical 
methods  including,  but  not  limited  to: 

(1)  Augmentation  or  introduction  of 
predators  or  parasites  of  the  pest 
species; 

(2)  Development  of  habitat  for  natural 
enemies  of  pests; 

(3)  Nonsynthetic,  nontoxic  controls 
such  as  lures,  traps,  and  repellents. 

(c)  Weed  problems  may  be  controlled 
through: 

(1)  Mulching  with  fully  biodegradable 
materials: 

(2)  Mowing; 

(3)  Livestock  grazing; 

(4)  Hand  weeding  and  mechanical 
cultivation; 

(5)  Flame,  heat,  or  electrical  means;  or 

(6)  Plastic  or  other  synthetic  mulches: 
Provided,  That,  they  are  removed  from 
the  field  at  the  end  of  the  growing  or 
harvest  season. 

(d)  Disease  problems  may  be 
controlled  through: 

(1)  Management  practices  which 
suppress  the  spread  of  disease 
organisms;  or 

(2)  Application  of  nonsynthetic 
biological,  botanical,  or  mineral  inputs. 

(e)  When  the  practices  provided  for  in 
paragraphs  (a)  through  (d)  of  this  section 


are  insufficient  to  prevent  or  control 
crop  pests,  weeds,  and  diseases,  a 
biological  or  botanical  substance  or  a 
substance  included  on  the  National  List 
of  synthetic  substances  allowed  for  use 
in  organic  production  may  be  applied  to 
prevent,  suppress,  or  control  pests, 
weeds,  or  diseases:  Provided,  That,  the 
producer  implements  measures  to 
evaluate  and  mitigate  the  effects  of 
repetitive  use  of  the  same  or  similar 
materials  on  pest  resistance  and  shifts  in 
pest,  weed,  or  disease  types,  and  the 
substance  is  used  in  compliance  with 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act. 

(f)  The  producer  or  handler  of  an 
organic  operation  must  not  use  a  pest, 
weed,  or  disease  control  substance 
produced  through  excluded  methods. 

§  205.207    Wild-crop  harvesting  practice 
standard. 

(a)  Any  area  from  which  a  wild  crop 
that  is  intended  to  be  sold,  labeled,  or 
represented  as  organic  is  harvested  must 
have  had  no  prohibited  substance,  as  set 
forth  in  §  205.600.  applied  to  it  for  a 
period  of  3  years  immediately  preceding 
the  harvest  of  the  wild  crop. 

(b)  A  wild-crop  must  be  harvested  in 
a  manner  that  ensures  that  such 
har\'esting  or  gathering  will  not  be 
destructive  to  the  environment  and  will 
sustain  the  growth  and  production  of 
the  wild  crop. 

§§205.208—205.235    [Reserved] 

§205.236    Origin  of  livestock. 

(a)  Livestock  or  edible  livestock 
products  that  are  to  be  sold,  labeled,  or 
represented  as  organic  must  be  from 
livestock  under  continuous  organic 
management  from  birth  or  hatching: 
Except,  That, 

(1)  Poultry.  Poultr\'  or  edible  poultry- 
products  must  be  from  poultry  that  has 
been  under  continuous  organic 
management  beginning  no  later  than  the 
second  day  of  life; 

(2)  Dairy  Animals.  Milk  or  milk 
products  must  be  from  animals  that 
have  been  under  continuous  organic 
management  beginning  no  later  than  1 
year  prior  to  the  production  of  the  milk 
or  milk  products  that  are  to  be  sold, 
labeled,  or  represented  as  organic. 

(3)  Nonediole  products.  Nonedible 
livestock  products  must  be  from  animals 
that  have  been  under  continuous 
organic  management  not  less  than  1  year 
prior  to  har\'est  of  the  nonedible 
product. 

(4)  Breeder  stock.  Livestock  used  as 
breeder  stock  may  be  brought  from  a 
nonorganic  operation  onto  an  organic 
operation  at  any  time:  Provided,  That,  if 
such  livestock  are  gestating  and  the 
offspring  are  to  be  raised  as  organic 
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including  vitamins,  minerals,  and  other 
additives  or  supplements; 

(3)  Establishment  of  appropriate 
housing,  pasture  conditions,  and 
sanitation  practices  to  minimize  the 
occurrence  and  spread  of  diseases  and 
parasites; 

(4)  Provision  of  conditions  which 
allow  for  exercise,  freedom  of 
movement,  and  reduction  of  stress 
appropriate  to  the  species; 

(5)  Performance  of  physical 
alterations  as  needed  to  promote  the 
animal's  welfare  and  in  a  manner  that 
minimizes  pain  and  stress;  and 

(6)  Administration  of  vaccines  and 
other  veterinary  biologies. 

(b)  When  preventive  practices  and 
veterinary  biologies  are  inadequate  to 
prevent  sickness,  a  producer  may 
administer  synthetic  medications: 
Provided,  That,  such  medications  are 
allowed  under  §  205.603.  Parasiticides 
allowed  under  §  205.603  may  be  used 
on 

(1)  Breeder  stock,  when  used  prior  to 
the  last  third  of  gestation  for  progeny 
that  are  to  be  sold,  labeled,  or 
represented  as  organically  produced; 
and 

(2)  Dairy  stock,  when  used  a 
minimum  of  90  days  prior  to  the 
production  of  milk  or  milk  products  that 
are  to  be  sold,  labeled,  or  represented  as 
organic. 

(c)  The  producer  of  an  organic 
livestock  operation  must  not: 

(1)  Sell,  label,  or  represent  as  organic 
any  animal  or  edible  product  derived 
from  any  animal  treated  with 
antibiotics,  any  substance  that  contains 
a  synthetic  substance  not  allowed  under 
§  205.603,  or  any  substance  that 
contains  a  nonsynthetic  substance 
prohibited  in  §  205.604. 

(2)  Administer  any  animal  drug,  other 
than  vaccinations,  in  the  absence  of 
illness; 

(3)  Administer  hormones; 

(4)  Administer  synthetic  parasiticides 
on  a  routine  basis; 

(5)  Administer  synthetic  parasiticides 
to  slaughter  stock; 

(6)  Administer  animal  drugs  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act;  or 

(7)  Withhold  medical  treatment  from 
a  sick  animal  in  an  effort  to  preserve  its 
organic  status.  All  appropriate 
medications  must  be  used  to  restore  an 
animal  to  health  when  methods 
acceptable  to  organic  production  fail. 
Livestock  treated  with  a  prohibited 
substance  must  be  clearly  identified  and 
shall  not  be  sold,  labeled,  or  represented 
as  organically  produced. 

§  205.239    Livestock  living  conditions. 

(a)  The  producer  of  an  organic 
livestock  operation  must  establish  and 


maintain  livestock  living  conditions 
which  accommodate  the  health  and 
natiu-al  behavior  of  animals,  including: 
{!)  Access  to  shade,  shelter,  exercise 
areas,  fresh  air,  and  direct  sunlight 
suitable  to  the  species,  its  stage  of 
production,  the  climate,  and  the 
environment; 

(2)  Access  to  pasture  for  ruminants; 

(3)  Appropriate  clean,  dry  bedding.  If 
the  bedding  is  typically  consumed  by 
the  animal  species,  it  must  comply  with 
the  feed  requirements  of  §  205.237; 

(4)  Shelter  designed  to  allow  for: 
(i)  Natural  maintenance,  comfort 

behaviors,  and  opportunity  to  exercise; 

(ii)  Temperature  level,  ventilation, 
and  air  circulation  suitable  to  the 
species;  and 

(iii)  Reduction  of  potential  for 
livestock  injury; 

(b)  The  producer  of  an  organic 
livestock  operation  may  provide 
temporary  confinement  for  an  animal 
because  of: 

(1)  Inclement  weather; 

(2)  The  animal's  stage  of  production; 

(3)  Conditions  imder  which  the 
health,  safety,  or  well  being  of  the 
animal  could  be  jeopardized;  or 

(4)  Risk  to  soil  or  water  quality. 

(c)  The  producer  of  an  organic 
livestock  operation  must  manage 
manure  in  a  manner  that  does  not 
contribute  to  contamination  of  crops, 
soil,  or  water  by  plant  nutrients,  heavy 
metals,  or  pathogenic  organisms  and 
optimizes  recycling  of  nutrients. 

§§205.240—205.269    [Reserved] 

§  205.270    Organic  handling  requirements. 

(a)  Mechanical  or  biological  methods, 
including,  but  not  limited  to,  cooking, 
baking,  heating,  drying,  mixing, 
grinding,  churning,  separating, 
extracting,  slaughtering,  cutting, 
fermenting,  eviscerating,  preserving, 
dehydrating,  freezing,  chilling,  or 
otherwise  manufacturing,  and  the 
packaging,  canning,  jarring,  or  otherwise 
enclosing  food  in  a  container  may  be 
used  to  process  an  agricultural  product 
intended  to  be  sold,  labeled,  or 
represented  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)"  for  the  purpose 
of  retarding  spoilage  or  otherwise 
preparing  the  agricultural  product  for 
market. 

(b)  Nonagricultural  substances 
allowed  under  §  205.605  and 
nonorganically  produced  agricultural 
products  allowed  under  §  205.606  may 
be  used  in  or  on  a  processed  agricultural 
product  intended  to  be  sold,  labeled,  or 
represented  as  "organic"  or  "made  with 
organic  (specified  ingredients)." 

(c)  The  nandler  of  an  organic  handling 
operation  must  not  use  in  or  on  an 
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agricultural  product  intended  to  be  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients)": 

(1)  Ionizing  radiation  for  any  purpose; 

(2)  An  ingredient  produced  with 
excluded  methods;  or 

(3)  A  volatile  synthetic  solvent  or  any 
other  synthetic  processing  aid  not 
allowed  under  §  205.605  as  ingredients 
in  or  on  processed  products  labeled  as 
organic  or  made  with  organic 
ingredients. 

§  205.271     Facility  pest  management 
practice  standard. 

(a)  The  producer  or  handler  of  an 
organic  facility  must  use  management 
practices  to  prevent  pests,  including, 
but  not  limited  to: 

(1)  Removal  of  pest  habitat,  food 
sources,  and  breeding  areas; 

(2)  Prevention  of  access  to  handling 
facilities;  or 

(3)  Management  of  environmental 
factors,  such  as  temperature,  light, 
hiunidity,  atmosphere,  and  air 
circulation  to  prevent  pest  reproduction. 

(b)  Pests  may  be  controlled  through: 

(1)  Augmentation  or  introduction  of 
predators  or  parasites  for  the  pest 
species; 

(2)  Mechanical  or  physical  controls 
including,  but  not  limited  to,  traps, 
light,  or  sound;  or 

(3)  Nontoxic,  nonsynthetic  controls, 
such  as  lures  and  repellents. 

(c)  If  the  practices  provided  for  in 
paragraphs  (a)  and  (b)  of  this  section  are 
not  effective  to  prevent  or  control 
facility  pests,  a  nonsynthetic  biological 
or  botanical  substance  or  a  synthetic 
substance  may  be  applied  to  prevent, 
suppress,  or  control  pests:  Provided, 
That,  the  substance  is  applied  in  the 
manner  consistent  with  its  label  as 
approved  by  the  Federal,  State,  and 
local  regxilatory  authorities. 

(d)  The  handler  of  an  organic 
handling  operation  who  applies  a 
nonsynthetic  biological  or  botanical 
substance  or  a  syntibetic  substance  for 
the  prevention  or  control  of  a  pest  must 
include  in  the  organic  handling  plan  a 
list  of  all  measures  taken  or  intended  to 
be  taken  to  prevent  contact  between  the 
substance  and  any  ingredient  or 
finished  product  intended  to  be  sold, 
labeled,  or  represented  as  "organic"  or 
"made  with  organic  (specified 
ingredients)." 

(e)  The  handler  of  an  organic  handling 
operation  who  applies  a  nonsynthetic 
biological  or  botanical  substance  or  a 
synthetic  substance  for  the  prevention 
or  control  of  a  pest  must  include  in  the 
organic  handling  plan  an  evaluation  of 
the  effects  of  repetitive  use  of  the  same 
or  similar  materials  on  pest  resistance 
and  shifts  in  pest  types. 


§  205.272  Commingling  and  contact  with 
prohibited  substance  prevention  practice 
standard. 

(a)  The  handler  of  an  organic  handling 
operation  must  implement  measures 
necessary  to  prevent  the  commingling  of 
organic  and  nonorganic  products  and 
protect  organic  products  from  contact 
with  prohibited  substances. 

(b)  The  following  methods  and 
substances  are  prohibited  for  use  in  the 
handling  of  any  agricultiu'al  product 
intended  to  be  sold,  labeled,  or 
represented  as  "100  per  cent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients)": 

(1)  Packaging  materials  and  storage 
containers  or  bins  that  contain  a 
synthetic  fungicide,  preservative,  or 
fumigant; 

(2)  The  use  or  reuse  of  any  bag  or 
container  that  had  previously  been  in 
contact  with  any  substance  in  such  a 
manner  as  to  compromise  the  organic 
integrity  of  any  products  unless,  after 
use  for  conventional  products,  the 
reusable  bin  or  container  has  been 
thoroughly  cleaned  and  poses  no  risk  of 
prohibited  materials  contacting  the 
organic  product. 

§§205.273—205.289    [Reserved] 

§  205.290    Temporary  variances. 

(a)  Temporary  variances  from  the 
requirements  in  §§  205.203  through 
205.207,  205.236  through  205.239,  and 
205.270  through  205.272  may  be 
estabhshed  by  the  Administrator  for  the 
following  reasons: 

(1)  Natural  disasters  declared  by  the 
Secretary; 

(2)  Damage  caused  by  wind,  flood, 
excessive  moisture,  tornado,  earthquake, 
fire,  or  other  business  interruption;  and 

(3)  Practices  used  for  the  purpose  of 
conducting  research  or  trials  of 
techniques,  varieties,  or  ingredients 
used  in  organic  production  or  handling. 

(b)  A  certifying  agent  may  recommend 
in  vmting  to  the  Administrator  a 
temporary  variance  from  a  standard  set 
forth  in  subpart  C  of  this  part  for  organic 
production  or  handling  operations: 
Provided,  That,  such  variance  may  only 
be  recommended  for  the  reasons  listed 
in  paragraph  (a)  of  this  section. 

(c)  The  Administrator  will  provide 
vmtten  notification  to  certifying  agents 
upon  establishment  of  a  temporary 
variance  applicable  to  the  certifying 
agent's  certified  production  or  handling 
operations.  When  establishing  a 
temporary  variance,  the  Administrator 
shall  specify  the  period  of  time  it  shall 
remain  in  effect,  subject  to  extension  as 
the  Administrator  deems  necessary. 

(d)  A  certifying  agent,  upon 
notification  from  the  Administrator  of 


the  establishment  of  a  temporary 
variance,  must  notify  each  production 
or  handling  operation  it  certifies  within 
the  affected  geographical  area  or  the 
individual  organic  production  or 
handling  operation(s)  to  which  the 
temporary  variance  applies. 

(e)  Temporary  variances  may  not  be 
requested  for  any  practice,  material,  or 
procedure  otherwise  prohibited  in  these 
regulations. 

Subpart  D — Labels,  Labeling,  and 
Market  Information 

§  205.300    Use  of  the  term,  "organic." 

(a)  The  term,  "organic,"  may  only  be 
used  on  labels  and  in  labeling  of  raw  or 
processed  agricultural  products, 
including  ingredients,  that  have  been 
produced  and  handled  in  accordance 
with  the  regulations  in  this  part. 

(b)  Products  for  export,  produced  and 
certified  to  foreign  national  organic 
standards  or  foreign  contract  buyer 
requirements,  may  be  labeled  in 
accordance  with  the  organic  labeling 
requirements  of  the  receiving  country  or 
contract  buyer:  Provided,  That,  the 
shipping  containers  and  shipping 
documents  meet  the  labeling 
requirements  specified  in  §  205.306(c). 

(c)  Products  produced  in  a  foreign 
country  and  exported  for  sale  in  the 
United  States  must  be  certified  pursuant 
to  subpart  E  of  this  part  and  labeled 
pursuant  to  this  subpart  D. 

§  205.301     Product  composition. 

(a)  Products  sold,  labeled,  or 
represented  as  "100  percent  organic."  A 
raw  or  processed  agricultural  product 
sold,  labeled,  or  represented  as  "100 
percent  organic"  must  contain  (by 
weight  or  fluid  volume,  excluding  water 
and  salt)  not  less  than  100  percent 
organically  produced  raw  or  processed 
agricultural  product.  No  such  product  or 
product  ingredient  may  contain  or  be 
created  using  excluded  methods  or  be 
produced  using  sewage  sludge  or 
ionizing  radiation.  If  labeled  as  an 
organic  food  product,  such  product 
must  be  labeled  pursuant  to  §  205.303. 

(b)  Products  sold,  labeled,  or 
represented  as  "organic. "  A  raw  or 
processed  agricultural  product  sold, 
labeled,  or  represented  as  "organic" 
must  contain  (by  weight  or  fluid 
volume,  excluding  water  and  salt)  not 
less  than  95  percent  organically 
produced  raw  or  processed  agricultural 
product.  Any  remaining  product 
ingredients  must  consist  of 
nonagricultural  substances  or 
nonorganically  produced  agricultural 
products  approved  in  the  National  List 
of  Allowed  and  Prohibited  Substances 
in  subpart  G  of  this  part  and  must  not 
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contain  or  be  ere  ited  using  excluded 
methods  or  be  pi  oduced  using  sewage 
sludge  or  ionizin  i  radiation.  If  labeled 
as  an  organic  foo  1  product,  such 
products  must  b(  labeled  pursuant  to 
§205.303. 

(c)  Products  so  Id,  labeled,  or 
represented  as  "i  node  with  organic 
(specified  ingred  ents). "  Multiingredient 
agricultural  prod  uct  sold,  labeled,  or 
represented  as  "laade  with  organic 
(specified  ingredients)"  must  contain 
(by  weight  or  flu  d  volume,  excluding 
water  and  salt)  a  least  50  percent 
organically  prod  iced  agricultural 
products  which  i  ire  produced  and 
handled  pursuari  t  to  requirements  in 
subpart  C  of  this  part.  The  nonorganic 
ingredients  must  not  contain  or  be 
created  using  ex(  luded  methods  or  be 
produced  using  i  ewage  sludge  or 
ionizing  radiatio  i.  If  labeled  as  cm 
organic  food  proi  luct,  such  products 
must  be  labeled  ]  lursuant  to  §  205.304. 

(d)  Products  w  th  less  than  50  percent 
organic  ingrediei  [ts.  The  organic 
ingredients  in  multiingredient 
agricultiual  product  containing  less 
than  50  percent  ( irganic  ingredients  (by 
weight  or  fluid  v  Dlimie,  excluding  water 

produced  and  handled 
pursuant  to  requ  rements  in  subpart  C  of 
this  part.  The  no  lorganic  ingredients 
may  be  producet  and  handled  without 
regard  to  the  reqi  lirements  of  this  part. 

igricultural  product 
containing  less  t  lan  50  percent 
organically  prod  iced  ingredients  may 
represent  the  org  anic  nature  of  the 
product  only  as  )rovided  in  §  205.305. 

(e)  All  ingredi^  ints  identified  as 
'organic"  in  the  ingredient  statement  of 

any  product  mus  t  not: 

(1)  Be  produce  d  using  excluded 
methods  or  prod  acts  of  excluded 
methods  as  ingrt  dients  or  processing 
aids; 

(2)  Be  produce  d  using  sewage  sludge; 

(3)  Be  processdd  using  ionizing 
radiation; 


(4)  Be  process!  id 
not  approved  on 
Allowed  and 
subpart  G  of  this 
products  labelec 
organic."  if 
processed  using 

(5)  Contain  su 
nitrites  added 
handling  proces  ; 


(6)  Be  produc*  d 
ingredients  whe  i 
are  not  available ; 

(7)  Include 
forms  of  the 


same 


using  processing  aids 
the  National  List  of 
Prohibited  Substances  in 
part:  Except,  That, 
as  "100  percent 
proc  jssed,  must  be 

no  processing  aids; 

fites,  nitrates,  or 

the  production  or 


di  iring 


using  nonorganic 
organic  ingredients 


or 


organic  and  nonorganic 
ingredient. 


§  205.302    Calculating  the  percentage  of 
organically  produced  ingredients. 

(a)  The  percentage  of  all  organically 
produced  ingredients  in  an  agricultural 
product  sold,  labeled,  or  represented  as 
"100  percent  organic,"  "organic,"  or 
"made  with  organic  (specified 
ingredients),"  or  that  include  organic 
ingredients  must  be  calculated  by: 

(1)  Dividing  the  total  net  weight 
(excluding  water  and  salt)  of  combined 
organic  ingredients  by  the  total  weight 
(excluding  water  and  salt)  of  the 
finished  product. 

(2)  Dividing  the  fluid  volume  of  all 
organic  ingredients  (excluding  water 
and  salt)  by  the  fluid  volume  of  the 
finished  product  (excluding  water  and 
salt)  if  the  product  and  ingredients  are 
liquid.  If  the  liquid  product  is  identified 
on  the  principal  display  panel  or 
information  panel  as  being  reconstituted 
from  concentrates,  the  calculation 
should  be  made  on  the  basis  of  single- 
strength  concentrations  of  the 
ingredients  and  finished  product. 

(3)  For  products  containing  organic 
ingredients  in  both  solid  and  liquid 
form,  dividing  the  combined  weight  of 
the  solid  ingredients  and  the  weight  of 
the  liquid  ingredients  (excluding  water 
and  salt)  by  the  total  weight  (excluding 
water  and  salt)  of  the  finished  product. 

(b)  The  percentage  of  all  organically 
produced  ingredients  in  an  agricultural 
product  must  be  rounded  down  to  the 
nearest  whole  number  and  indicated  on 
the  information  panel  above  the 
ingredient  statement  with  the  words, 
"contains  X  percent  organic 
ingredients." 

(c)  The  percentage  must  be  calculated 
by  the  handler  who  affixes  the  label  on 
the  consumer  package  and  verified  by 
the  certifying  agent  of  the  handler. 

§  205.303    Pacltaged  products  labeled  "100 
percent  organic"  or  "organic." 

(a)  Agricultural  products  in  packages 
described  in  §  205.301(a)  and  (b)  may 
display,  on  the  principal  display  panel, 
information  panel,  and  any  other  panel 
of  the  package  and  on  any  labeling  or 
market  information  concerning  the 
product,  the  following  terms: 

(1)  The  term,  "100  percent  organic"  or 
"organic,"  as  applicable,  to  modify  the 
name  of  the  product; 

(2)  The  USDA  Seal; 

(3)  The  seal,  logo,  or  other  identifying 
mark  of  the  certifying  agent  which 
certified  the  production  or  handling 
operation  producing  the  finished 
product  and  any  other  certifying  agent 
which  certified  production  or  handling 
operations  producing  raw  organic 
product  or  organic  ingredients  used  in 
the  finished  product:  Provided,  That, 
the  handler  producing  the  finished 


product  maintain  records,  pursuant  to 
this  part,  verifying  organic  certification 
of  the  operations  producing  such 
ingredients,  and:  Provided  further.  That, 
such  seals  or  marks  are  not, 
individually,  displayed  more 
prominently  than  the  USDA  Seal. 

(b)  Agricultural  products  in  packages 
described  in  §  205.301(a)  and  (b)  must: 

(1)  On  the  information  panel  of 
multiingredient  products  and  consistent 
with  the  labeling  requirements  of  the 
Food  and  Drug  Administration,  declare 
the  total  percentage  of  organic 
ingredients  in  the  product. 

(2)  In  the  ingredient  statement, 
modify  each  organic  ingredient  of 
multiingredient  products  with  the  word, 
"organic":  Except,  That,  ingredients  in 
multiingredient  products  labeled  "100 
percent  organic"  are  not  required  to 
modified  with  the  term  "organic."  Any 
water  or  salt  included  as  an  ingredient 
will  not  be  identified  as  organic. 

(3)  On  the  information  panel,  below 
the  information  identifying  the  handler 
or  distributor  of  the  product  and 
preceded  by  the  statement,  "Certified 
organic  by*   *  *,"  or  similar  phrase, 
identify  the  name  of  the  certifying  agent 
that  certified  the  handler  of  the  finished 
product:  Except,  That,  the  business 
address  or  telephone  number  of  the 
certifying  agent  may  be  included  in 
such  label. 

§  205.304    Packaged  products  labeled 
"made  with  organic  (specified 
ingredients)." 

(a)  Agricultural  products  in  packages 
described  in  §  205.301(c)  may  display 
on  the  principal  display  panel, 
information  panel,  and  any  other  panel 
and  on  any  labeling  or  market 
information  concerning  the  product: 

(1)  The  statement,  "made  with  organic 
(specified  ingredients)":  Provided,  That, 
display  of  the  statement  is  consistent 
with  labeling  requirements  of  the  Food 
and  Drug  Administration  and: 

(i)  Does  not  list  more  than  three 
organic  ingredients; 

(ii)  Does  not  exceed  one-half  the  size 
of  the  largest  type  size  on  the  panel;  and 

(iii)  Appears  in  its  entirety  in  the 
same  type  size,  style,  and  color  without 
highlighting;  and 

(2)  The  seal,  logo,  or  other  identifying 
mark  of  the  certifying  agent  that 
certified  the  handler  of  the  finished 
product. 

(b)  Agricultural  products  in  packages 
described  in  §  205.301(c)  must: 

(1)  On  the  information  panel  and 
consistent  with  the  labeling 
requirements  of  the  Food  and  Drug 
Administration,  declare  the  total 
percentage  of  organic  ingredients  in  the 
product. 
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(2)  In  the  ingredient  statement, 
modify  each  organic  ingredient  with  the 
word,  "organic."  Any  water  or  salt 
included  as  an  ingredient  will  not  be 
identified  as  organic. 

(3)  On  the  information  panel,  below 
the  information  identifying  the  handler 
or  distributor  of  the  product  and 
preceded  by  the  statement,  "Certified 
organic  by  *   *   *,"  or  similar  phrase, 
identify  the  name  of  the  certifying  agent 
that  certified  the  handler  of  the  finished 
product:  Except,  That,  the  business 
address  or  telephone  number  of  the 
certifying  agent  may  be  included  in 
such  label. 

(c)  Agricultural  products  in  packages 
described  in  §  205.301(c)  must  not 
display  the  USDA  Seal. 

§205.305    MultiingredJent  packaged 
products  with  less  than  50  percent  organic 
ingredients. 

(a)  Agricultural  products  with  less 
than  50  percent  organic  ingredients 
must: 

(1)  On  the  information  panel  and 
consistent  with  the  labeling 
requirements  of  the  Food  and  Drug 
Administration,  declare  the  total 
percentage  of  organic  ingredients  in  the 
product. 

(2)  In  the  ingredient  statement, 
modify  each  organic  ingredient  with  the 
word,  "organic." 

(b)  Agricultural  products  with  less 
than  50  percent  organic  ingredients 
must  not  display: 

(1)  The  USDA  Seal  and 

(2)  Any  certifying  agent's  seal,  logo,  or 
other  identifying  mark. 

§  205.306    Labeling  of  nonretail  containers 
used  for  only  shipping  or  storage  of  raw  or 
processed  agricultural  products  labeled  as 
"100  percent  organic,"  "organic,"  or  "made 
with  organic  (specified  ingredients)." 

(a)  Nonretail  containers  used  only  to 
ship  or  store  raw  or  processed 
agricultural  product  labeled  as 
containing  organic  ingredients  may 
display  the  following  terms  or  marks: 

(1)  The  name  and  contact  information 
of  the  certifying  agent  which  certified 
the  hemdler  which  assembled  the  final 
product; 

(2)  Identification  of  the  product  as 
"organic  product"; 

(3)  Special  handling  instructions 
needed  to  maintain  the  organic  integrity 
of  the  product; 

(4)  The  USDA  Seal; 

(5)  The  seal,  logo,  or  other  identifying 
mark  of  the  certifying  agent  that 
certified  the  organic  production  or 
handling  operation  that  produced  or 
handled  the  finished  product. 

(b)  If  not  required  under  other  Federal 
labeling  regulations,  nonretail 
containers  used  to  ship  or  store  raw  or 


processed  agricultural  product  labeled 
as  containing  organic  ingredients  must 
display  the  production  lot  number  of 
the  product,  if  applicable. 

(c)  Shipping  containers  of 
domestically  produced  product  labeled 
as  organic  intended  for  export  to 
international  markets  may  be  labeled 
consistent  with  any  shipping  container 
labeling  requirements  of  the  foreign 
country  of  destination  or  the  container 
labeling  specifications  of  a  foreign 
contract  buyer:  Provided,  That,  the 
shipping  containers  and  shipping 
documents  accompanying  such  organic 
product  be  clearly  marked  "For  export 
only"  and:  Provided  further.  That,  proof 
of  such  container  marking  and  export 
must  be  maintained  by  the  handler, 
consistent  with  recordkeeping 
requirements  for  exempt  and  excluded 
operations  under  §  205.101. 

§  205.307    Agricultural  products  in  other 
than  packaged  form  at  the  point  of  retail 
sale  that  are  sold,  labeled,  or  represented 
as  "100  percent  organic"  or  "organic." 

(a)  Agricultural  products  labeled  or 
represented  as  "100  percent  organic"  or 
"organic"  in  retail  display,  labeling,  and 
display  containers  may  use  the  term, 
"100  percent  organic"  or  "organic,"  as 
applicable,  to  modify  the  name  of  the 
product:  Provided,  That,  such  products 
are  assembled  in  a  manufacturing 
facility  certified  in  accordance  with  the 
requirements  of  this  part;  and.  Provided 
further,  Than,  the  word,  "organic,"  is 
used  to  modify  the  organic  ingredients 
listed  in  the  ingredient  statement  of  the 
products. 

(b)  The  retail  display,  labeling,  and 
display  containers  may  use: 

(1)  The  USDA  Seal; 

(2)  The  seal,  logo,  or  other  identifying 
mark  of  the  certifying  agent  that 
certified  the  production  or  handling 
operation  producing  the  finished 
product  and  any  other  certifying  agent 
which  certified  operations  producing 
raw  organic  product  or  organic 
ingredients  used  in  the  finished 
product:  Provided,  That,  such  seals  or 
marks  are  not,  individually,  displayed 
more  prominently  than  the  USDA  Seal. 

§  205.308    Agricultural  products  in  other 
than  packaged  form  at  the  point  of  retail 
sale  that  are  sold,  labeled,  or  represented 
as  "made  with  organic  (specified 
ingredients)." 

(a)  Retail  displays,  display  containers, 
and  market  information  of  agricultural 
products  containing  between  50  and  95 
percent  organic  ingredients  may  use  the 
phrase,  "made  with  organic  (specified 
ingredients)"  Provided,  That,  such 
products  have  been  assembled  at  a 
manufacturing  facility  certified  in 


accordance  with  the  requirements  of 
this  part,  and: 

(1)  Such  statement  does  not  list  more 
than  three  organic  ingredients,  and 

(2)  In  any  such  display  of  the 
product's  ingredient  statement,  the 
organic  ingredients  must  be  modified  as 
"organic." 

(b)  Such  agricultural  products  labeled 
as  "made  with  organic  (specified 
ingredients)"  in  retail  displays,  display 
containers,  and  market  information  may 
display  the  certifying  agent's  seal,  logo, 
or  other  identifying  mark. 

§  205.309    Agricultural  products  produced 
on  an  exempt  or  excluded  operation. 

(a)  An  agricultural  product 
organically  produced  or  handled  on  an 
exempt  or  excluded  operation  must  not: 

(1)  Display  the  USDA  Seal  or  any 
certifying  agent's  seal  or  other 
identifying  mark  which  represents  that 
the  production  or  handling  operation  as 
a  certified  organic  operation,  or 

(2)  Be  represented  as  a  certified 
organic  product  to  any  buyer. 

(b)  An  agricultural  product 
organically  produced  or  handled  on  an 
exempt  or  excluded  operation  may  be 
identified  as  an  organic  product  or 
organic  ingredient  in  a  multiingredient 
product  produced  by  the  exempt  or 
excluded  operation.  Such  product  or 
ingredient  must  not  be  identified  as 
"organic"  in  a  product  processed  by 
others. 

(c)  Such  product  is  subject  to  labeling 
requirements  specified  in  paragraph  (a) 
of  §  205.300,  and  paragraphs  (e)(1) 
through  (e)(7)  of  §205.301. 

§205.310    USDA  Seal. 

(a)  The  USDA  Seal  described  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  used  only  for  agricultural 
products  (raw  or  processed)  described 
in  §  205.301(a)  and  (b). 

(b)  The  USDA  Seal  must  replicate  the 
form  and  design  of  the  example  in  figiire 
1  and  must  be  printed  legibly  and 
conspicuously: 

(1)  On  a  white,  light  colored,  or 
transparent  background  with  contrasting 
dark  color  words  and  shield  outline  or 
on  a  dark  colored  background  with 
contrasting  white  or  light  colored  words 
and  shield  outline;  or 

(2)  On  a  white  background  with  dark 
blue  colored  words  and  red  shield 
outline. 
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Figure  1 

BILUNO  CODE  3410-0  >-C 

Subpart  E— Cer  ification 

§  205.400    Gener  il  requirements  for 
certification. 

A  person  seek  ing  to  receive  or 
maintain  organii ;  certification  under  the 
regulations  in  tt  is  part  must: 

(a)  Comply  wi  th  the  Act  and 
applicable  orgar  ic  production  and 
handling  regulai  ions  of  this  part; 

(b)  EstabUsh,  mplement,  and  update 
annually  an  orgi  inic  production  or 
handling  systeir  plan  that  is  submitted 
to  an  accredited  certifying  agent  as 
provided  for  in  » 205.200; 

(c)  Permit  on-  lite  inspections  with 
complete  access  to  the  production  or 
handling  operat  on,  including 
noncertified  are  is  and  structures,  by  the 
certifying  agent  as  provided  for  in 
§205.403; 

(d)  Maintain  <  11  records  appUcable  to 
the  organic  opei  ation  for  not  less  than 

5  years  beyond  i  heir  creation  and  allow 
authorized  repn  ssentatives  of  the 
Secretary,  the  a]  >plicable  State 
program's  govei  ning  State  official,  and 
the  certifying  a^  ent  access  to  such 
records  during  i  lormal  business  hours 
for  review  and  ( opying  to  determine 
compliance  wit  i  the  Act  and  the 
regulations  in  tais  part,  as  provided  for 
in  §205.104; 

(e)  Submit  th(  i  applicable  fees  charged 
by  the  certify  in;   agent;  and 

(f)  Immediate  y  notify  the  certifying 
agent  concemir  g  any: 

(1)  Applicatic  n,  including  drift,  of  a 
prohibited  subs  tance  to  any  field, 
production  unil,  site,  facility,  livestock, 
or  product  that  is  part  of  an  operation; 
and 

(2)  Change  in  a  certified  operation  or 
any  portion  of  a  certified  operation  that 
may  affect  its  compliance  with  the  Act 
and  the  regulations  in  this  part. 


§205.401 

A  person  see|;ing 
production  or 
this  subpart 
certification  to 


Application  for  Certification. 

certification  of  a 
Handling  operation  under 
mi^  St  submit  a  request  for 
1  certifying  agent.  The 


request  must  include  the  following 
information: 

(a)  An  organic  production  or  handling 
system  plan,  as  required  in  §  205.200; 

(b)  The  name  of  the  person 
completing  the  application;  the 
applicant's  business  name,  address,  and 
telephone  number;  and,  when  the 
applicant  is  a  corporation,  the  name, 
address,  and  telephone  number  of  the 
person  authorized  to  act  on  the 
applicant's  behalf. 

(c)  The  name{s)  of  any  organic 
certifying  agent(s)  to  which  application 
has  previously  been  made,  the  year(s)  of 
application,  and  the  outcome  of  the 
application(s)  submission,  including  a 
copy  of  any  notification  of 
noncompliance  or  denial  of  certification 
issued  to  the  applicant  for  certification 
and  a  description  of  the  actions  taken  by 
the  applicant  to  correct  the  deficiencies 
noted  in  the  notification  of 
noncompliance,  including  evidence  of 
such  correction  and; 

(d)  Other  information  necessary  to 
determine  compliance  with  the  Act  and 
the  regulations  in  this  part. 

§  205.402    Review  of  application. 

(a)  Upon  acceptance  of  an  application 
for  certification  a  certifying  agent  must: 

(1)  Review  the  application  to  ensxire 
completeness  pursuant  to  §  205.401; 

(2)  Determine  by  a  review  of  the 
application  materials  whether  the 
applicant  appears  to  comply  or  may  be 
able  to  comply  with  the  applicable 
requirements  of  subpart  C  of  this  part; 

(3)  Verify  that  an  applicant  who 
previously  applied  to  another  certifying 
agent  and  received  a  notification  of 
noncompliance,  pursuant  to 

§  205.405(a),  has  submitted 
documentation  to  support  the  correction 
of  any  deficiencies  identified  in  such 
notification,  as  required  in  §  205.405(b); 
and 

(4)  Schedule  an  on-site  inspection  of 
the  operation  to  determine  whether  the 
applicant  qualifies  for  certification  if  the 
review  of  application  materials  reveals 
that  the  production  or  handling 
operation  may  be  in  compliance  with 
the  applicable  requirements  of  subpart  C 
of  this  part. 

(b)  The  certifying  agent  shall 
communicate  to  the  applicant  its 
findings  on  the  review  of  application 
materials  specified  in  §  205.402(a). 

(c)  The  applicant  may  withdraw  its 
application  at  any  time.  An  applicant 
who  withdraws  its  application  shall  be 
liable  for  the  costs  of  services  provided 
up  to  the  time  of  withdrawal  of  its 
application.  An  applicant  that 
voluntarily  withdrew  its  application 
prior  to  the  issuance  of  a  notice  of 
noncompliance  will  not  be  issued  a 


notice  of  noncompliance.  Similarly,  an 
applicant  that  voluntarily  withdrew  its 
application  prior  to  the  issuance  of  a 
notice  of  certification  denial  will  not  be 
issued  a  notice  of  certification  denial. 

§  205.403    On-site  inspections. 

(a)  On-site  inspections. 

(1)  A  certifying  agent  must  conduct  an 
initial  on-site  inspection  of  each 
production  unit,  facility,  and  site  that  is 
included  in  an  operation  for  which 
certification  is  requested  and  an  on-site 
inspection  of  each  certified  operation 
annually  thereafter,  for  the  purpose  of 
determining  whether  to  approve  the 
request  for  certification  or  whether  the 
certification  of  the  operation  should 
continue. 

(2)(i)  A  certifying  agent  may  conduct 
additional  on-site  inspections  of 
applicants  for  certification  and  certified 
operations  to  determine  compliance 
with  the  Act  and  the  regulations  in  this 
part. 

(ii)  The  Administrator  or  State 
program's  governing  State  official  may 
require  that  additional  inspections  be 
performed  by  the  certifying  agent  for  the 
purpose  of  determining  compliance 
with  the  Act  and  the  regulations  in  this 
part. 

(iii)  Additional  inspections  may  be 
announced  or  unannounced  at  the 
discretion  of  the  certifying  agent  or  as 
required  by  the  Administrator  or  State 
program's  governing  State  official. 

(b)  Scheduling.  The  initial  on-site 
inspection  must  be  conducted  within  a 
reasonable  time  following  a 
determination  that  the  applicant 
appears  to  comply  or  may  be  able  to 
comply  with  the  requirements  of 
subpart  C  of  this  part.  On-site 
inspections  must  be  conducted  when 
the  applicant  or  an  authorized 
representative  of  the  applicant  who  is 
knowledgeable  about  the  operation  is 
present  and  at  a  time  when  land, 
facilities,  and  activities  that  demonstrate 
the  operation's  compliance  with  or 
capability  to  comply  with  the  applicable 
provisions  of  subpart  C  of  this  part  can 
be  observed,  except  that  this 
requirement  does  not  apply  to 
unannounced  on-site  inspections. 

(c)  Verification  of  information.  The 
on-site  inspection  of  an  operation  must 
verify: 

(1)  The  operation's  compliance  or 
capability  to  comply  with  the  Act  and 
the  regulations  in  this  part; 

(2)  That  the  information,  including 
the  organic  production  or  handling 
system  plan,  provided  in  accordance 
with  §§205.401,  205.406,  and  205.200, 
accurately  reflects  the  practices  used  or 
to  be  used  by  the  applicant  for 
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certification  or  by  the  certified 
operation; 

(3)  That  prohibited  substances  have 
not  been  and  are  not  being  applied  to 
the  operation  through  means  which,  at 
the  discretion  of  the  certifying  agent, 
may  include  the  collection  and  testing 
of  soil;  water;  waste;  seeds;  plant  tissue; 
and  plant,  animal,  and  processed 
products  samples. 

(d)  Exit  interview.  The  inspector  must 
conduct  an  exit  interview  with  an 
authorized  representative  of  the 
inspected  operation  to  confirm  the 
accuracy  and  completeness  of 
inspection  observations  and  information 
gathered  during  the  on-site  inspection. 
The  inspector  must  also  address  the 
need  for  any  additional  information  as 
well  as  any  issues  of  concern. 

§  205.404    Approval  of  certification. 

(a)  Within  a  reasonable  time  after 
completion  of  the  initial  on-site 
inspection,  a  certifying  agent  must 
review  the  on-site  inspection  report,  the 
results  of  any  analyses  for  substances 
conducted,  and  any  additional 
information  requested  from  or  supplied 
by  the  applicant.  If  the  certifying  agent 
determines  that  the  organic  system  plan 
and  all  procedures  and  activities  of  the 
applicant's  operation  are  in  compliance 
with  the  requirements  of  this  part  and 
that  the  applicant  is  able  to  conduct 
operations  in  accordance  with  the  plan, 
the  agent  shall  approve  certification. 
The  approval  may  include  restrictions 
as  a  condition  of  continued  certification. 

(b)  The  certifying  agent  must  issue  a 
certificate  of  organic  operation  which 
specifies  the: 

(1)  Name  and  address  of  the  certified 
operation; 

(2)  Effective  date  of  certification; 

(3)  Categories  of  organic  operation, 
including  crops,  wild  crops,  livestock, 
or  processed  products  produced  by  the 
certified  operation;  and 

(4)  Name,  address,  and  telephone 
number  of  the  certifying  agent. 

(c)  Once  certified,  a  production  or 
handling  operation's  organic 
certification  continues  in  effect  until 
surrendered  by  the  organic  operation  or 
suspended  or  revoked  by  the  certifying 
agent,  the  State  program's  governing 
State  official,  or  the  Administrator. 

§  205.405    Denial  of  certification. 

(a)  When  the  certifying  agent  has 
reason  to  believe,  based  on  a  review  of 
the  information  specified  in  §  205.402  or 
§  205.404,  that  an  applicant  for 
certification  is  not  able  to  comply  or  is 
not  in  compliance  with  the 
requirements  of  this  part,  the  certifying 
agent  must  provide  a  written 
notification  of  noncompliance  to  the 


applicant  pursuant  to  §  205.662(a). 
when  correction  of  a  noncompliance  is 
not  possible,  a  notification  of 
noncompliance  and  a  notification  of 
denial  of  certification  may  be  combined 
in  one  notification. 

(b)  Upon  receipt  of  such  notification 
of  noncompliance,  the  applicant  may: 

(1)  Correct  deficiencies  and  submit  a 
description  of  the  corrective  actions 
taken  with  supporting  documentation  to 
the  certifying  agent; 

(2)  Correct  deficiencies  and  submit  a 
new  application  to  another  certifying 
agent:  Provided,  That,  the  applicant 
must  include  a  complete  application, 
the  notification  of  noncompliance 
received  from  the  first  certifying  agent, 
and  a  description  of  the  corrective 
actions  taken  with  supporting 
documentation;  or 

(3)  Submit  written  information  to 
rebut  the  noncompliance  described  in 
the  notification  of  noncompliance. 

(c)  After  issuance  of  a  notification  of 
noncompliance,  the  certifying  agent 
must: 

(1)  Evaluate  the  applicant's  corrective 
actions  taken  and  supporting 
documentation  submitted  or  the  written 
rebuttal,  conduct  an  on-site  inspection  if 
necessary,  and; 

(i)  When  the  corrective  action  or 
rebuttal  is  sufficient  for  the  applicant  to 
qualify  for  certification,  issue  the 
applicant  an  approval  of  certification 
pursuant  to  §  205.404;  or 

(ii)  When  the  corrective  action  or 
rebuttal  is  not  sufficient  for  the 
applicant  to  qualify  for  certification, 
issue  the  applicant  a  written  notice  of 
denial  of  certification. 

(2)  Issue  a  written  notice  of  denial  of 
certification  to  an  applicant  who  fails  to 
respond  to  the  notification  of 
noncompliance. 

(3)  Provide  notice  of  approval  or 
denial  to  the  Administrator,  pursuant  to 
§205.501(a)(14). 

(d)  A  notice  of  denial  of  certification 
must  state  the  reason(s)  for  denial  and 
the  applicant's  right  to: 

(1)  Reapply  for  certification  pursuant 
to  §§205.401  and  205.405(e); 

(2)  Request  mediation  pursuant  to 

§  205.663  or,  if  applicable,  pursuant  to 
a  State  program;  or 

(3)  File  an  appeal  pursuant  to 

§  205.681  or,  if  applicable,  pursuant  to 
a  State  program  of  the  denial  of 
certification. 

(e)  An  applicant  for  certification  who 
has  received  a  written  notification  of 
noncompliance  or  a  written  notice  of 
denial  of  certification  may  apply  for 
certification  again  at  any  time  with  any 
certifying  agent,  in  accordance  with 

§§  205.401  and  205.405(e).  When  such 
applicant  submits  a  new  application  to 


a  certifying  agent  other  than  the  agent 
who  issued  the  notification  of 
noncompliance  or  notice  of  denial  of 
certification,  the  applicant  for 
certification  must  include  a  copy  of  the 
notification  of  noncompliance  or  notice 
of  denial  of  certification  and  a 
description  of  the  actions  taken,  with 
supporting  documentation,  to  correct 
the  deficiencies  noted  in  the  notification 
of  noncompliance. 

(f)  A  certifying  agent  who  receives  a 
new  application  for  certification,  which 
includes  a  notification  of 
noncompliance  or  a  notice  of  denial  of 
certification,  must  treat  the  application 
as  a  new  application  and  begin  a  new 
application  process  pursuant  to 
§205.402. 

(g)  Notwithstanding  paragraph  (a)  of 
this  section,  if  a  certifying  agent  has 
reason  to  believe  that  an  applicant  for 
certification  has  willfully  made  a  false 
statement  or  otherwise  purposefully 
misrepresented  the  applicant's 
operation  or  its  compliance  with  the 
certification  requirements  pursuant  to 
this  part,  the  certifying  agent  may  deny 
certification  pursuant  to  paragraph 
{c)(l)(ii)  of  this  section  without  first 
issuing  a  notification  of  noncompliance. 

§  205.406    Continuation  of  certification. 

(a)  To  continue  certification,  a 
certified  operation  must  annually 
submit  the  following  information,  as 
applicable,  to  the  certifying  agent: 

(1)  An  updated  organic  production  or 
handling  system  plan  which  includes: 

(i)  A  summary  statement,  supported 
by  documentation,  detailing  any 
deviations  from,  changes  to, 
modifications  to,  or  other  amendments 
made  to  the  previous  year's  organic 
system  plan  during  the  previous  year; 
and 

(ii)  Any  additions  or  deletions  to  the 
previous  year's  organic  system  plan, 
intended  to  be  undertaken  in  the 
coming  year,  detailed  pursuant  to 
§205.200; 

(2)  Any  additions  to  or  deletions  from 
the  information  required  pursuant  to 

§  205.401(b):  and  (3)  Other  information 
as  deemed  necessary'  by  the  certifying 
agent  to  determine  compliance  with  the 
Act  and  the  regulations  in  this  part. 

(b)  Following  the  receipt  of  the 
information  specified  in  paragraph  (a)  of 
this  section,  the  certifying  agent  shall 
arrange  and  conduct  an  on-site 
inspection  of  the  certified  operation, 
pursuant  to  §  205.403. 

(c)  If  the  certifying  agent  has  reason  to 
believe,  based  on  the  on-site  inspection 
and  a  review  of  the  information 
specified  in  §  205.404,  that  a  certified 
operation  is  not  complying  with  the 
requirements  of  tlie  Act  and  the 
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inspectors  and  certification  review 
personnel,  to  comply  with  and 
implement  the  organic  certification 
program  established  under  the  Act  and 
the  regulations  in  subpart  E  of  this  part; 

(5)  Ensure  that  its  responsibly 
connected  persons,  employees,  and 
contractors  with  inspection,  analysis, 
and  decision-making  responsibilities 
have  sufficient  expertise  in  organic 
production  or  handling  techniques  to 
successfully  perform  the  duties 
assigned. 

{6)  Conduct  an  annual  performance 
appraisal  for  each  inspector  used  by  the 
certifying  agent  and  implement 
measures  to  correct  any  deficiencies  in 
compliance  with  the  Act  and  the 
regulations  in  this  part  that  are 
identified  in  the  appraisal; 

(7)  Have  an  annual  program 
evaluation  of  its  certification  activities 
conducted  by  the  certifying  agent's  staff, 
an  outside  auditor,  or  a  consultant  who 
has  expertise  to  conduct  such 
evaluations  and  implement  measures  to 
correct  any  deficiencies  in  compliance 
with  the  Act  and  the  regulations  in  this 
part  that  are  identified  in  the  evaluation; 

(8)  Provide  sufficient  information  to 
persons  seeking  certification  to  enable 
them  to  comply  with  the  applicable 
requirements  of  the  Act  and  the 
regulations  in  this  part; 

(9)  Maintain  all  records  pursuant  to 
§  205.510(b)  and  make  all  such  records 
available  for  inspection  and  copying 
during  normal  business  hours  by 
authorized  representatives  of  the 
Secretary  and  the  applicable  State 
program's  governing  State  official; 

(10)  Maintain  strict  confidentiality 
with  respect  to  its  clients  under  the 
applicable  organic  certification  program 
and  not  disclose  to  third  parties  (with 
the  exception  of  the  Secretary  or  the 
applicable  State  program's  governing 
State  official  or  their  authorized 
representatives)  any  business-related 
information  concerning  any  client 
obtained  while  implementing  the 
regulations  in  this  part,  except  as 
provided  for  in  §  205.504(b)(5); 

(11)  Prevent  conflicts  of  interest  by: 
(i)  Not  certifying  a  production  or 

handling  operation  if  the  certifying 
agent  or  a  responsibly  connected  party 
of  such  certifying  agent  has  or  has  held 
a  commercial  interest  in  the  production 
or  handling  operation,  including  an 
immediate  family  interest  or  the 
provision  of  consulting  services,  within 
the  12-month  period  prior  to  the 
application  for  certification; 

(ii)  Excluding  any  person,  including 
contractors,  with  conflicts  of  interest 
from  work,  discussions,  and  decisions 
in  all  stages  of  the  certification  process 
and  the  monitoring  of  certified 


production  or  handling  operations  for 
all  entities  in  which  such  person  has  or 
has  held  a  commercial  interest, 
including  an  immediate  family  interest 
or  the  provision  of  consulting  services, 
within  the  12-month  period  prior  to  the 
application  for  certification; 

(iii)  Not  permitting  any  employee, 
inspector,  contractor,  or  other  personnel 
to  accept  payment,  gifts,  or  favors  of  any 
kind,  other  than  prescribed  fees,  firom 
any  business  inspected,  except  that  a 
certifying  agent  that  is  a  not-for-profit 
organization  with  an  Internal  Revenue 
Code  tax  exemption,  or  in  the  case  of  a 
foreign  certifying  agent  a  comparable 
recognition  of  not-for-profit  status  from 
its  government,  may  accept  voluntary 
labor  from  certified  operations; 

(iv)  Not  providing  advice  concerning 
organic  practices  or  techniques  to  any 
certification  applicant  or  certified 
operation  for  a  fee,  other  than  as  part  of 
the  fees  under  the  applicable 
certification  program  established  under 
the  Act;  and 

(v)  Requiring  all  persons  identified  in 
§  205.504(a)(2)  to  complete  an  annual 
conflict  of  interest  disclosure  report. 

(12)  Accept  the  certification  dfecisions 
made  by  another  USDA-accredited 
certifying  agent  as  equivalent  to  its  own; 

(13)  Refrain  from  making  false  or 
misleading  claims  about  its 
accreditation  status,  the  USDA 
accreditation  program  for  certifying 
agents,  or  the  nature  or  qualities  of 
products  labeled  as  organically 
produced; 

(14)  Submit  to  the  Administrator: 
(i)  A  copy  of  any  notice  of  denial  of 

certification  issued  pursuant  to 
§  205.405,  notification  of 
noncompliance,  notification  of 
noncompliance  correction,  notification 
of  proposed  suspension  or  revocation, 
and  notification  of  suspension  or 
revocation  sent  pursuant  to  §  205.662, 
simultaneously  with  its  issuance  and 

(ii)  On  a  quarterly  calender  basis,  the 
name,  address,  and  telephone  number  of 
each  operation  granted  certification; 

(15)  Charge  applicants  for  certification 
and  certified  production  emd  handling 
operations  only  those  fees  and  charges 
that  it  has  filed  with  the  Administrator; 

(16)  Pay  and  submit  fees  to  AMS  in 
accordance  with  §  205.640;  and 

(17)  Comply  with,  implement,  and 
carry  out  any  other  terms  and 
conditions  determined  by  the 
Administrator  to  be  necessary. 

(b)  A  private  or  State  entity  accredited 
as  a  certifying  agent  under  this  subpart 
may  establish  a  seal,  logo,  or  other 
identifying  mark  to  be  used  by 
production  and  handling  operations 
certified  by  the  certifying  agent  to 
indicate  affiliation  with  the  certifying 
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agent:  Provided,  That,  the  certifying 
agent: 

(1)  Does  not  require  use  of  its  seal, 
logo,  or  other  identifying  mark  on  any 
product  sold,  labeled,  or  represented  as 
organically  produced  as  a  condition  of 
certification  and 

(2)  Does  not  require  compliance  with 
any  production  or  handling  practices 
other  than  those  provided  for  in  the  Act 
and  the  regulations  in  this  part  as  a 
condition  of  use  of  its  identifying  mark: 
Provided,  That,  this  provision  does  not 
apply  to  States  with  more  restrictive 
requirements  approved  by  the  Secretary 
or  private  entity  certifying  agents 
certifying  production  and  handling 
operations  within  States  with  more 
restrictive  requirements  approved  by  the 
Secretary. 

(c)  A  private  entity  accredited  as  a 
certifying  agent  must: 

(1)  Hold  the  Secretary  harmless  for 
any  failiu-e  on  the  part  of  the  certifying 
agent  to  carry  out  the  provisions  of  the 
Act  and  the  regulations  in  this  part; 

(2)  Furnish  reasonable  security,  in  an 
amount  and  according  to  such  terms  as 
the  Administrator  may  by  regulation 
prescribe,  for  the  purpose  of  protecting 
the  rights  of  production  and  handling 
operations  certified  by  such  certifying 
agent  vmder  the  Act  and  the  regulations 
in  this  part;  and 

(3)  Transfer  to  the  Administrator  and 
make  available  to  any  applicable  State 
program's  governing  State  official  all 
records  or  copies  of  records  concerning 
the  person's  certification  activities  in 
the  event  that  the  certifying  agent 
dissolves  or  loses  its  accreditation. 

(d)  No  private  or  State  entity 
accredited  as  a  certifying  agent  under 
this  subpart  shall  exclude  from 
participation  in  or  deny  the  benefits  of 
the  National  Organic  Program  to  any 
person  due  to  discrimination  because  of 
race,  color,  national  origin,  gender, 
religion,  age,  disability,  political  beliefs, 
sexual  orientation,  or  marital  or  family 
status. 

§  205.502    Applying  for  accreditation. 

(a)  A  private  or  State  entity  seeking 
accreditation  as  a  certifying  agent  under 
this  subpart  must  submit  an  application 
for  accreditation  which  contains  the 
applicable  information  and  documents 
set  forth  in  §§  205.503  through  205.505 
and  the  fees  required  in  §  205.640  to: 
Program  Manager,  USDA-AMS-TMP- 
NOP,  Room  2945-South  Building,  PO 
Box  96456,  Washington,  DC  20090- 
6456. 

(b)  Following  the  receipt  of  the 
information  and  documents,  the 
Administrator  will  determine,  pursuant 
to  §  205.506,  whether  the  applicant  for 


accreditation  should  be  accredited  as  a 
certifying  agent. 

§  205.503    Applicant  information. 

A  private  or  State  entity  seeking 
accreditation  as  a  certifying  agent  must 
submit  the  following  information: 

(a)  The  business  name,  primary  office 
location,  mailing  address,  name  of  the 
person{s)  responsible  for  the  certifying 
agent's  day-to-day  operations,  contact 
numbers  (telephone,  facsimile,  and 
Internet  address)  of  the  applicant,  and, 
for  an  applicant  who  is  a  private  person, 
the  entity's  taxpayer  identification 
number; 

(b)  The  name,  office  location,  mailing 
address,  and  contact  numbers 
(telephone,  facsimile,  and  Internet 
address)  for  each  of  its  organizational 
units,  such  as  chapters  or  subsidiary 
offices,  and  the  name  of  a  contact 
person  for  each  unit; 

(c)  Each  area  of  operation  (crops,  wild 
crops,  livestock,  or  handling)  for  which 
accreditation  is  requested  and  the 
estimated  number  of  each  type  of 
operation  anticipated  to  be  certified 
annually  by  the  applicant  along  with  a 
copy  of  the  applicant's  schedule  of  fees 
for  all  services  to  be  provided  under 
these  regidations  by  the  applicant; 

(d)  The  type  of  entity  the  applicant  is 
(e.g.,  government  agricultural  office,  for- 
profit  business,  not-for-profit 
membership  association)  and  for: 

(1)  A  State  entity,  a  copy  of  the 
official's  authority  to  conduct 
certification  activities  under  the  Act  and 
the  regulations  in  this  part, 

(2)  A  private  entity,  documentation 
showing  the  entity's  status  and 
organizational  purpose,  such  as  articles 
of  incorporation  and  by-laws  or 
ownership  or  membership  provisions, 
and  its  date  of  establishment;  and 

(e)  A  list  of  each  State  or  foreign 
country  in  which  the  applicant 
currently  certifies  production  and 
handling  operations  and  a  list  of  each 
State  or  foreign  country  in  which  the 
applicant  intends  to  certify  production 
or  handling  operations. 

§  205.504    Evidence  of  expertise  and 
ability. 

A  private  or  State  entity  seeking 
accreditation  as  a  certifying  agent  must 
submit  the  following  documents  and 
information  to  demonstrate  its  expertise 
in  organic  production  or  handling 
techniques;  its  ability  to  fully  comply 
with  and  implement  the  organic 
certification  program  established  in 
§§  205.100  and  205.101 ,  §§  205.201 
through  205.203,  §§  205.300  through 
205.303,  §§205.400  through  205.406, 
and  §§205.661  and  205.662;  and  its 
ability  to  comply  with  the  requirements 
for  accreditation  set  forth  in  §  205.501: 


(a)  Personnel. 

(1)  A  copy  of  the  applicant's  policies 
and  procedures  for  training,  evaluating, 
and  supervising  persoimel; 

(2)  Ine  name  and  position  description 
of  all  personnel  to  be  used  in  the 
certification  operation,  including 
administrative  stalT,  certification 
inspectors,  members  of  any  certification 
review  and  evaluation  committees, 
contractors,  and  all  parties  responsibly 
cormected  to  the  certifying  agent; 

(3)  A  description  of  the  qualifications, 
including  experience,  training,  and 
education  in  agriculture,  organic 
production,  and  organic  handling,  for: 

(i)  Each  inspector  to  be  used  by  the 
applicant  and 

fii)  Each  person  to  be  designated  by 
the  applicant  to  review  or  evaluate 
applications  for  certification;  and 

(4)  A  description  of  any  training  that 
the  applicant  has  provided  or  intends  to 
provide  to  personnel  to  ensure  that  they 
comply  with  and  implement  the 
requirements  of  the  Act  and  the 
regulations  in  this  pan. 

(b)  Administrative  policies  and 
procedures. 

(1)  A  copy  of  the  procedures  to  be 
used  to  evaluate  certification  applicants, 
make  certification  decisions,  and  issue 
certification  certificates; 

(2)  A  copy  of  the  procedures  to  be 
used  for  reviewing  and  investigating 
certified  operation  compliance  with  the 
Act  and  the  regulations  in  this  part  and 
the  reporting  of  violations  of  the  Act 
and  the  regulations  in  this  part  to  the 
Administrator; 

(3)  A  copy  of  the  procedures  to  be 
used  for  complying  with  the 
recordkeeping  requirements  set  forth  in 
§  205.501(a)(9); 

(4)  A  copy  of  the  procedures  to  be 
used  for  maintaining  the  confidentiality 
of  any  business-related  information  as 
set  forth  in  §205.501(a)(10); 

(5)  A  copy  of  the  procedures  to  be 
used  for  maiking  the  following 
information  available  to  any  member  of 
the  public  upon  request: 

(i)  Certification  certificates  issued 
during  the  current  and  3  preceding 
calender  years; 

(ii)  A  list  of  producers  and  handlers 
whose  operations  it  has  certified, 
including  for  each  the  name  of  the 
operation,  type(s)  of  operation,  and  the 
effective  date  of  the  certification,  during 
the  current  and  3  preceding  calender 
years; 

(iii)  The  results  of  laboratory  analyses 
for  residues  of  pesticides  and  other 
prohibited  substances  conducted  during 
the  current  and  3  preceding  calender 
years;  and 

(iv)  Other  business  information  as 
permitted  in  uTiting  by  the  producer  or 
handler;  and 
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activities  by  certifying  agent  staff,  an 
outside  auditor,  or  a  consultant  who  has 
the  expertise  to  conduct  such 
evaluations  and  implement  measures  to 
correct  any  deficiencies  identified  in 
compliance  with  the  Act  and  the 
regulations  in  this  part; 

(5)  Pay  and  submit  fees  to  AMS  in 
accordance  with  §  205.640;  and 

(6)  Comply  with,  implement,  and 
carry  out  any  other  terms  and 
conditions  determined  by  the 
Administrator  to  be  necessary. 

(b)  A  private  entity  seeking 
accreditation  as  a  certifying  agent  under 
this  subpart  must  additionally  agree  to: 

(1)  Hold  the  Secretary  harmless  for 
any  failure  on  the  part  of  the  certifying 
agent  to  carry  out  the  provisions  of  the 
Act  and  the  regulations  in  this  part; 

(2)  Furnish  reasonable  security,  in  an 
amount  and  according  to  such  terms  as 
the  Administrator  may  by  regulation 
prescribe,  for  the  purpose  of  protecting 
the  rights  of  production  and  handling 
operations  certified  by  such  certifying 
agent  under  the  Act  and  the  regulations 
in  this  part;  and 

(3)  Transfer  to  the  Administrator  and 
make  available  to  the  applicable  State 
program's  governing  State  official  all 
records  or  copies  of  records  concerning 
the  certifying  agent's  certification 
activities  in  the  event  that  the  certifying 
agent  dissolves  or  loses  its  accreditation. 

§  205.506    Approval  of  accreditation. 

(a)  Accreditation  will  be  approved 
when: 

(1)  The  accreditation  applicant  has 
submitted  the  information  required  by 
§§  205.503  through  205.505; 

(2)  The  accreditation  applicant  pays 
the  required  fee  in  accordance  with 

§  205.640(c);  and 

(3)  The  Administrator  determines  that 
the  applicant  for  accreditation  meets  the 
requirements  for  accreditation  as  stated 
in  §  205.501,  as  determined  by  a  review 
of  the  information  submitted  in 
accordance  with  §§  205.503  through 
205.505  and,  if  necessary,  a  review  of 
the  information  obtained  from  a  site 
evaluation  as  provided  for  in  §  205.508. 

(b)  On  making  a  determination  to 
approve  an  application  for 
accreditation,  the  Administrator  will 
notify  the  applicant  of  approval  of 
accreditation  in  writing,  stating: 

(1)  The  area(s)  for  which  accreditation 
is  given; 

(2)  The  effective  date  of  the 
accreditation;  and 

(3)  For  a  certifying  agent  who  is  a 
private  entity,  the  amount  and  type  of 
security  that  must  be  established  to 
protect  the  rights  of  production  and 
handling  operations  certified  by  such 
certifying  agent. 


(c)  The  accreditation  of  a  certifying 
agent  shall  continue  in  effect  until  such 
time  as  the  certifying  agent  fails  to 
renew  accreditation  as  provided  in 
§  205.510(b),  the  certifying  agent 
voluntarily  ceases  its  certification 
activities,  or  accreditation  is  suspended 
or  revoked  pursuant  to  §  205.665. 

§  205.507    Denial  of  accreditation. 

(a)  If  the  Administrator  has  reason  to 
believe,  based  on  a  review  of  the 
information  specified  in  §§  205.503 
through  205.505  or  after  a  site 
evaluation  as  specified  in  §  205.508,  that 
an  applicant  for  accreditation  is  not  able 
to  comply  or  is  not  in  compliance  with 
the  requirements  of  the  Act  and  the 
regulations  in  this  part,  the 
Administrator  shall  provide  a  written 
notification  of  noncompliance  to  the 
applicemt  in  accordance  with 
§  205.665(a). 

fb)  The  applicant  may: 

(1)  File,  with  the  Administrator,  an 
appeal  of  the  deficiencies  identified  in 
the  notification  of  noncompliance;  or 

(2)  Submit  to  the  Administrator  a 
description  of  the  actions  taken  to 
correct  the  deficiencies  identified  in  the 
notification  of  noncompliance  and 
evidence  demonstrating  such 
corrections. 

(c)  ff  an  applicant  fails  to  correct  the 
deficiencies,  fails  to  report  the 
corrections  by  the  date  specified  in  the 
notification  of  noncompliance,  fails  to 
file  an  appeal  of  the  notification  of 
noncompliance  by  the  date  specified,  or 
is  unsuccessful  in  its  appeal,  the 
Administrator  will  provide  the 
applicant  with  written  notification  of 
accreditation  denial.  An  applicant  who 
has  received  written  notification  of 
accreditation  denial  may  apply  for 
accreditation  again  at  any  time  in 
accordance  with  §  205.502. 

(d)  If  the  certifying  agent  was 
accredited  prior  to  the  site  evaluation     • 
and  the  certifying  agent  fails  to  correct 
the  deficiencies,  fails  to  report  the 
corrections  by  the  date  specified  in  the 
notification  of  noncompliance,  or  fails 
to  file  an  appeal  of  the  notification  of 
noncompliance  by  the  date  specified, 
the  Administrator  will  begin 
proceedings  to  suspend  or  revoke  the 
certifying  agent's  accreditation.  An 
applicant  who  has  had  its  accreditation 
suspended  may  apply  for  accreditation 
again  at  any  time  in  accordance  with 

§  205.502.  A  private  entity  certifying 
agent  whose  accreditation  is  revoked 
will  be  ineligible  for  accreditation  for  a 
period  of  not  less  than  3  years  following 
the  date  of  such  determination. 
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§  205.508    Site  evaluations. 

(a)  Site  evaluations  of  accredited 
certifying  agents  shall  be  conducted  for 
the  purpose  of  examining  the  certifying 
agent's  operations  and  evaluating  its 
compliance  with  the  Act  and  the 
regulations  of  this  part.  Site  evaluations 
shall  include  an  on-site  review  of  the 
certifying  agent's  certification 
procedures,  decisions,  facilities, 
administrative  and  management 
systems,  and  production  or  handling 
operations  certified  by  the  certifying 
agent.  Site  evaluations  shall  be 
conducted  by  a  representative(s)  of  the 
Administrator. 

(b)  An  initial  site  evaluation  of  an 
accreditation  applicant  shall  be 
conducted  before  or  within  a  reasonable 
period  of  time  after  issuance  of  the 
applicant's  "notification  of 
accreditation."  A  site  evaluation  shall 
be  conducted  after  application  for 
renewal  of  accreditation  but  prior  to  the 
issuance  of  a  notice  of  renewal  of 
accreditation.  One  or  more  site 
evaluations  will  be  conducted  during 
the  period  of  accreditation  to  determine 
whether  an  accredited  certifying  agent  is 
complying  with  the  general 
requirements  set  forth  in  §  205.501. 

§  205.509    Peer  review  panel. 

The  Administrator  may  establish  a 
peer  review  panel  to  assist  in  evaluating 
applicants  for  accreditation,  amendment 
to  an  accreditation,  and  renewal  of 
accreditation  as  certifying  agents.  Peer 
reviewers  will  serve  without 
compensation. 

(a)  Peer  review  panel(s). 

(1)  A  peer  review  panel  shall  review 
the  documentation  provided  by  the 
Administrator  after  any  site  evaluation 
performed  pursuant  to  §§  205.508  and 
205.510. 

(2)  The  Administrator  shall  consider 
the  reports  received  from  each 
individual  member  of  a  peer  review 
panel  when  determining  whether  to 
continue  or  renew  the  accreditation  of  a 
certifying  agent. 

(3)  A  peer  review  panel  meeting  shall 
be  held  solely  for  the  purposes  of  giving 
and  receiving  information.  Any  meeting 
or  conference  call  shall  be  conducted  in 
a  maimer  that  will  ensure  the  actions  of 
psmel  members  are  carried  out  on  an 
individual  basis  with  any  opinions  and 
recommendations  by  a  member  being 
made  individually. 

(b)  Eligibility  for  peer  review  panels. 
(1)  Applicants  for  membership  in  the 

peer  review  panel  pool  must: 

(i)  Provide  the  Administrator  with  a 
written  description  and,  upon  request, 
supporting  documentation  of  their 
qualifications  to  conduct  peer  reviews. 
Such  description  must  include 


information  concerning  the  applicant's 
training  and  expertise  in  organic 
production  or  handling  methods  and  in 
evaluating  whether  production  or 
handling  operations  are  using  a  system 
of  organic  production  or  handling. 

(ii)  Address  possible  limitations  on 
availability  to  serve. 

(iii)  Include  information  concerning 
their  commercial  interests  and  those  of 
their  immediate  family  members,  within 
the  12-month  period  prior  to 
application,  with  any  person  who  may 
seek  to  become  or  who  is  an  accredited 
certifying  agent.  No  person  who  has  or 
has  had  a  commercial  interest, 
including  an  inmiediate  family  interest 
or  the  provision  of  consulting  services, 
in  an  applicant  for  accreditation  or 
renewal  of  accreditation  within  the 
preceding  12-month  period  shall  be 
appointed  to  or  accept  appointment  to 
a  panel  evaluating  such  applicant  for 
accreditation  or  renewal  of 
accreditation. 

(2)  Persons  accepted  to  the  pool  may 
serve  until  notified  that  their 
appointment  has  been  rescinded  by  the 
Administrator  or  until  they  are  no 
longer  qualified,  whichever  occurs  first. 

(c)  Composition  of  peer  review  panels. 

(1)  Peer  review  panels  convened  by 
the  Administrator  shall  consist  of  at 
least  three  but  no  more  than  five 
members. 

(2)  Peer  review  panels  must  include: 
(i)  A  Department  representative  who 

shall  preside  over  the  panel  and 

(ii)  No  fewer  than  two  members, 
drawn  from  the  peer  review  pool,  who 
possess  sufficient  expertise,  as 
determined  by  the  Administrator,  in  the 
areas  of  accreditation  described  in  the 
application  for  accreditation  or  the 
notice  of  approval  of  accreditation  for 
each  certifying  agent  whose  operations 
and  performeince  are  to  be  reviewed. 

(3)  Peer  review  panels  may  include: 
(i)  Up  to  two  members  with  expertise 

in  other  disciplines,  including 
organizational  management  and  finance: 

(ii)  Member(s)  from  the  approved 
State  organic  certification  program 
when  the  applicant  is  a  private  entity 
that  will  operate  within  the  State;  and 

(iii)  Member(s)  from  a  foreign 
government's  organic  program  when  the 
applicant  is  a  private  entity  that  will 
operate  within  the  country. 

(d)  Duties  and  responsibilities  of 
panel  members. 

(1)  Each  person  on  a  peer  review 
panel  must  individually  review  the  site 
evaluation  report  prepared  by  the 
Department's  evaluator(s)  and  any  other 
information  that  may  be  provided  by  the 
Administrator  relevant  to  continuing  or 
renewing  the  accreditation  status  of  a 
certifying  agent; 


(2)  Information  about  the  certifying 
agent  received  as  part  of  the  review 
process  is  confidential  information,  and 
peer  reviewers  must  not  release,  copy, 
quote,  or  otherwise  use  material  from 
the  information  received,  other  than  in 
the  report  required  to  be  submitted; 

(3)  Each  peer  reviewer  must  agree  to 
treat  the  information  received  for  review 
as  confidential;  and 

(4)  Each  person  on  a  peer  review 
panel  must  provide  an  individual 
written  report,  including 
recommendations,  to  the  Administrator 
regarding  a  certifying  agent's  ability  to 
conduct  and  perform  certification 
activities. 

(e)  Peer  review  panel  reports.  Copies 
of  the  peer  review  panel  reports  will  be 
provided  upon  request  to  the  certifying 
agent,  and  written  responses  from  the 
certifying  agent  may  be  submitted  for 
consideration  by  the  Administrator. 

§205.510    Annual  report,  recordkeeping, 
and  renewal  of  accreditation. 

(a)  Annual  report  and  fees.  An 
accredited  certifying  agent  must  submit 
annually  to  the  Administrator,  on  or 
before  the  axmiversary  date  of  the 
issuance  of  the  notification  of 
accreditation,  the  following  reports  and 
fees: 

(1)  A  complete  and  accurate  update  of 
information  submitted  pursuant  to 
§§205.503  and  205.504; 

(2)  Information  supporting  any 
changes  being  requested  in  the  areas  of 
accreditation  described  in  §205.500; 

(3)  A  description  of  the  measures 
implemented  in  the  previous  year  and 
any  measiu^s  to  be  implemented  in  the 
coming  year  to  satisfy  any  terms  and 
conditions  determined  by  the 
Administrator  to  be  necessary,  as 
specified  in  the  most  recent  notification 
of  accreditation  or  notice  of  renewal  of 
accreditation; 

(4)  The  results  of  the  most  recent 
inspector  performance  appraisals  and 
annual  program  evaluation  and  a 
description  of  adjustments  to  the 
certify'ing  agent's  operation  and 
procedures  implemented  or  to  be 
implemented  in  response  to  the 
appraisals  and  evaluation;  and 

(5)  The  fees  required  in  §  205.640(a). 

(b)  Recordkeeping.  Certifying  agents 
must  maintain  records  according  to  the 
following  schedule: 

(1)  Records  obtained  from  applicants 
for  certification  and  certified  operations 
must  be  maintained  for  not  less  than  5 
years  beyond  their  receipt; 

(2)  Records  created  by  the  certify'ing 
agent  regarding  applicants  for 
certification  and  certified  operations 
must  be  maintained  for  not  less  than  10 
years  beyond  their  creation;  and 
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(3)  Records  cr<  ated  or  received  by  the 
certifying  agent  )ursuant  to  the 
accreditation  rec  uireraents  of  this 
subpart  F.  exclu  iing  any  records 
covered  by  §§  20  5.510(b)(2),  must  be 
maintained  for  n  Dt  less  than  5  years 
beyond  their  ere  ition  or  receipt. 

(c)  Renewal  of  accreditation. 

(1)  An  accredi  ed  certifying  agent's 
application  for  a  xreditation  renewal 
must  be  receivec  6  months  prior  to  the 
fifth  anniversary  of  issuance  of  the 
notification  of  ac  creditation  and  each 
subsequent  rene  val  of  accreditation. 
The  accreditatioi  of  certifying  agents 
who  make  timel  i  application  for 
renewal  of  accre  iitation  will  not  expire 
during  the  renev  ral  process.  The 
accreditation  of  certifying  agents  who 
fail  to  make  tim(  ly  application  for 
renewal  of  accre  iitation  will  expire  as 
scheduled  unles  >  renewed  prior  to  the 
scheduled  expinition  date.  Certifying 
agents  with  an  e<pired  accreditation 
must  not  perfom  certification  activities 
under  the  Act  ai  d  these  regulations. 

(2)  Following  -eceipt  of  the 
information  sub:  nitted  by  the  certifying 
agent  in  accorda  ice  with  paragraph  (a) 
of  this  section,  t  le  results  of  a  site 
evaluation,  and,  if  appUcable,  the 
reports  submitte  d  by  a  peer  review 
panel,  the  Admiriistrator  will  determine 
whether  the  cert  ifying  agent  remains  in 
compliance  witl  the  Act  and  the 
regulations  of  th  is  part  and  should  have 
its  accreditation  renewed. 

(d)  Notice  ofrmewal  of  accreditation. 
Upon  a  determii  tation  that  the  certifying 
agent  is  in  comp  liance  with  the  Act  and 
the  regulations  ( if  this  part,  the 
Administrator  w  ill  issue  a  notice  of 
renewal  of  accre  ditation.  The  notice  of 
renewal  will  sp«cify  any  terms  and 
conditions  that  i  nust  be  addressed  by 
the  certifying  ag  snt  and  the  time  within 
which  those  ten  as  and  conditions  must 
be  satisfied. 

(e)  NoncompI  ance.  Upon  a 
determination  tl  lat  the  certifying  agent 
is  not  in  compU  mce  with  the  Act  and 
the  regulations  of  this  part,  the 
Administrator  v  ill  initiate  proceedings 
to  suspend  or  re  voke  the  certifying 
agent's  accredit!  itionT 

§§205.511— 205.!  99    [Reserved] 
Subpart  G — Administrative 

The  National  Let  of  Allowed  and 
Prohibited  Substances 

§  205.600    Allowtd  and  prohibited 
substances  and  irigredients  in  organic 
production  and  handling. 

To  be  sold  or  labeled  as  "organic,"  or 
"made  with  org  mic  (specified 
ingredients),"  t  le  product  must  be 


produced  and  handled  without  the  use 
of: 

(a)  Synthetic  substances  and 
ingredients,  except  as  provided  in 
§205.601  and  §205.603. 

fb)  Nonagricultural  substances  used  in 
or  on  processed  products,  except  as 
otherwise  provided  in  §  205.605; 

(c)  Nonsynthetic  substances 
prohibited  in  §  205.602  or  §  205.604; 
and 

(d)  Materials,  processes,  or  techniques 
prohibited  in  §  205.301. 

§205.601    Synthetic  substances  allowed 
for  use  in  organic  crop  production. 
In  accordance  with  restrictions 
specified  in  this  section  and  §  205.102 
and  §  205.200  through  §  205.207.  the 
following  synthetic  substances  may  be 
used: 

(a)  As  algicides,  disinfectants  and 
sanitizers,  including  irrigation  system 
cleaning  systems 

(1)  Alcohols 
(i)  Ethanol 

(ii)  Isopropanol 

(2)  Chlorine  Materials — Except,  That, 
residual  chlorine  levels  in  the  water 
shall  not  exceed  the  maximum  residual 
disinfectant  limit  under  the  Seife 
Drinking  Water  Act. 

(i)  Calcium  Hypochlorite 
(ii)  Chlorine  Dioxide 
(iii)  Sodiimi  Hypochlorite 

(3)  Hydrogen  Peroxide 

(4)  Soap-Based  Algicides/Demossers 

(b)  As  herbicides,  weed  barriers,  as 
applicable. 

(1)  Herbicides,  Soap-Based — for  use  in 
farmstead  maintenance  (roadways, 
ditches,  right  of  ways,  building 
perimeters)  and  ornamental  crops 

(2)  Mulches 

(i)  Newspaper  or  other  recycled  paper, 
without  glossy  or  colored  inks. 

(ii)  Plastic  mulch  and  covers 
(petroleimi-based  other  than  polyvinyl 
chloride  (PVC)) 

(c)  As  compost  feedstocks — 
Newspapers  or  other  recycled  paper, 
without  glossy  or  colored  inks 

(d)  As  animal  repellents — Soaps, 
Ammonium — for  use  as  a  large  animal 
repellant  only,  no  contact  with  soil  or 
edible  portion  of  crop 

(e)  As  insecticides  (including 
acracides  or  mite  control) 

(1)  Ammonium  Carbonate — for  use  as 
bait  in  insect  traps  only,  no  direct 
contact  with  crop  or  soil 

(2)  Boric  Acid — structural  pest 
control,  no  direct  contact  with  organic 
food  or  crops 

(3)  Elemental  Sulfur 

(4)  Lime  Sulfur — including  calcium 
polysulfide,  fungicides,  or  insecticides 
if  no  alternatives 

(5)  Oils,  Horticultural — as  dormant, 
suffocating,  and  summer  oils 


(6)  Petroleiun-Based  Oils — on  woody 
plants  for  dormant  and  summer  pest 
control.  Except,  That,  a  petroleum-based 
material  allowed  as  a  pesticide  is 
prohibited  for  use  as  a  herbicide. 
Aromatic  petroleimi  solvents  as  a 
subclass  of  petroleum-based  oils  are 
prohibited. 

(7)  Soaps,  Insecticidal 

(8)  SticKy  Traps/Barriers 

(f)  As  insect  attractants — Pheromones 

(g)  As  rodenticides 

(■>)  Sulfur  Dioxide — underground 
rodent  control  only  (smoke  bombs) 
(2)  Vitamin  D3 

(h)  As  slug  or  snail  bait — [Reserved] 
(i)  As  plant  disease  control 

(1)  Coppers,  Fixed — Copper 
Hydroxide,  Copper  Oxide,  Copper 
Oxychloride,  Includes  products 
exempted  from  EPA  tolerance.  Except, 
That,  copper-based  materials  shall  be 
managed  in  a  way  that  prevents 
excessive  accumulation  in  the  soil  and 
shall  not  be  used  as  herbicides. 

(2)  Copper  Sulfate — Substance  must 
be  used  in  a  manner  that  minimizes 
accumulation  of  copper  in  the  soil. 

(3)  Hydrated  Lime — not  permitted  for 
soil  application  or  to  cauterize 
mutilations  or  deodorize  emimal  wastes 

(4)  Hydrogen  Peroxide 

(5)  Oils,  Horticultural,  as  dormant, 
suffocating,  and  summer  oils, 
insecticides  only 

(6)  Petroleimi-Based  Oils — Except, 
That,  aromatic  petroleum  solvents  as  a 
subclass  of  petroleum-based  oils  are 
prohibited. 

(7)  Potassium  Bicarbonate 

(8)  Elemental  Sulfur 

(j)  As  plant  or  soil  amendments. 

(1)  Aquatic  Plant  Extracts  (other  than 
hydrolyzed) — Extraction  process  is 
limited  to  the  use  of  Potassium 
Hydroxide  or  Sodium  Hydroxide; 
solvent  amoimt  used  is  limited  to  that 
amount  necessary  for  extraction. 

(2)  Himiic  Acids — naturally  occixrring 
deposits,  water  and  alkali  extracts  only 

(3)  Lignin  Sulfonate — chelating  agent, 
dust  suppressant,  floatation  agent 

(4)  Micronutrients — not  to  be  used  as 
a  defoliant,  herbicide,  or  desiccant. 
Those  made  from  nitrates  or  chlorides 
are  not  allowed.  Soil  deficiency  must  be 
docimiented  by  soil  or  tissue  test. 

(i)  Soluble  Boron  Products 
(ii)  Sulfates,  carbonates,  oxides,  or 
silicates  of  zinc,  iron,  magnesium, 
manganese,  molybdenimi,  selenium, 
and  cobalt 

(5)  Liquid  Fish  Products — can  be  pH 
adjusted  with  sulfuric,  citric  or 
phosphoric  acid.  The  amoimt  of  acid 
used  shall  not  exceed  the  minimum 
needed  to  lower  the  pH  to  3.5 

(6)  Vitamins,  Bl,  C,  and  E 

(k)  As  plant  growth  regulators — 
[Reserved] 
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(1)  As  floating  agents  in  postharvest 
handling 

(1)  Lignin  Sulfonate 

(2)  Sodium  Silicate — for  tree  fruit  and 
fiber  processing 

(m)  As  synthetic  inert  ingredients  as 
classified  by  the  Environmental 
Protection  Agency  (EPA),  for  use  with  a 
synthetic  substance  listed  in  this  section 
and  used  as  an  active  ingredient  in 
accordance  with  any  limitations  on  the 
use  of  such  synthetic  substances — EPA 
List  4 — Inerts  of  Minimal  Concern 

(n)-(z)  [Reserved] 

§  205.602    Nonsynthetic  substances 
prohibited  for  use  in  organic  crop 
production. 

(a)  Ash  from  manure  burning 

(b)  Arsenic 

(c)  Lead  salts 

(d)  Sodiimi  Fluoaluminate  (Mined) 

(e)  Strychnine 

(f)  Tobacco  Dust 
(g)-(z)  [Reserved] 

§  205.603    Synthetic  substances  allowed 
for  use  in  organic  livestock  production. 

Any  substance  in  the  following 
categories  may  be  used  in  organic 
livestock  production  in  accordance  with 
any  restrictions  specified  in  this  section 
and  §  205.102  and  §  205.236  through 
§205.239. 

(a)  As  disinfectants,  sanitizers,  and 
medical  treatments  as  applicable 

(1)  Alcohols 

(i)  Ethanol — disinfectant  and  sanitizer 
only,  prohibited  as  a  feed  additive 
(ii)  Isopropanol — disinfectant  only 

(2)  Aspirin — approved  for  health  care 
use  to  reduce  inflammation 

(3)  Chlorine  Materials — disinfecting 
and  sanitizing  facilities  and  equipment. 
Residual  chlorine  levels  in  the  water 
shall  not  exceed  the  maximum  residual 
disinfectant  limit  under  the  Safe 
Drinking  Water  Act 

(i)  Calcimn  Hypochlorite 
(ii)  Chlorine  Dioxide 
(iii)  Sodium  Hypochlorite 

(4)  Chlorohexidine — Allowed  for 
surgical  procedures  conducted  by  a 
veterinarian.  Allowed  for  use  as  a  teat 
dip  when  alternative  germicidal  agents 
and/or  physical  barriers  have  lost  their 
effectiveness 

(5)  Electrolytes — without  antibiotics 

(6)  Glucose 

(7)  Glycerin — Allowed  as  a  livestock 
teat  dip,  must  be  produced  through  the 
hydrolysis  of  fats  or  oils 

(8)  Iodine 

(9)  Hydrogen  Peroxide 

(10)  Magnesium  Sulfate 

(11)  Parasiticides — Ivermectin — 
Prohibited  in  slaughter  stock,  allowed  in 
emergency  treatment  for  dairy  and 
breeder  stock  when  organic  system 


plan-approved  preventive  management 
does  not  prevent  infestation.  Milk  or 
milk  products  ft'om  a  treated  animal 
carmot  be  labeled  as  provided  for  in 
subpart  D  of  this  part  for  90  days 
following  treatment.  In  breeder  stock, 
treatment  cannot  occm-  diu'ing  the  last 
third  of  gestation  if  the  progeny  will  be 
sold  as  organic 

(12)  Phosphoric  Acid — allowed  as  an 
equipment  cleaner 

(13)  Vaccines  and  Biologies 

(b)  As  topical  treatment,  external 
parasiticide  or  local  anesthetic  as 
applicable. 

(1)  Iodine 

(2)  Lidocaine — as  a  local  anesthetic. 
Use  requires  a  withdrawal  period  of  90 
days  after  administering  to  livestock 
intended  for  slaughter  and  7  days  after 
administering  to  dairy  animals 

(3)  Lime,  Hydrated — (Bordeaux 
mixes) 

(4)  Mineral  Oil — for  topical  use  and  as 
a  lubricant 

(5)  Procaine — as  a  local  anesthetic, 
use  requires  a  withdrawal  period  of  90 
days  after  administering  to  livestock 
intended  for  slaughter  and  7  days  after 
administering  to  dairy  animals 

(6)  Copper  Sulfate 

(c)  As  feed  supplements — Milk 
Replacers — without  antibiotics,  as 
emergency  use  only,  no  nonmilk 
products  or  products  from  BST  treated 
animals 

(d)  As  feed  additives 

(1)  Trace  Minerals,  including: 
(i)  Copper  Sulfate 

(ii)  Magnesium  Sulfate 

(2)  Vitamins — accepted  for 
enrichment  or  fortification,  limited  to 
those  approved  by  the  FDA  for  livestock 
use 

(e)  As  fillers  and  excipients 
(f>-{z)  [Reserved] 

§  205.604    Nonsynthetic  substances 
prohibited  for  use  in  organic  livestock 
production.  [Reserved] 

§  205.605    Nonagricultural  (nonorganic) 
sut>stances  allowed  as  ingredients  in  or  on 
processed  products  labeled  as  "organic"  or 
"made  with  organic  (specified 
ingredients)." 

The  following  nonagricultural 
substances  may  be  used  only  in 
accordance  with  any  restrictions 
specified  in  this  section  and  §205.102, 
§  205.270,  and  §  205.300  through 
§205.310. 

(a)  Nonsynthetics  allowed: 

(1)  Agar-agar 

(2)  Acids 
(i)  Alginic 

(ii)  Citric — produced  by  microbial 
fermentation  of  carbohydrate  substances 
(iii)  Lactic 

(3)  Baking  Powder — aluminum-free ' 


(4)  Bentonite 

(5)  Calcium  Carbonate 

(6)  Calciimi  Chloride 

(7)  Carrageenan 

(8)  Cornstarch  (Native) 

(9)  Dairy  Cultures — non-EM 

(10)  Diatomaceous  Earth — food 
filtering  aid  only 

(11)  Enzymes — must  be  derived  from 
edible,  nontoxic  plants,  nonpathogenic 
fungi,  or  nonpathogenic  bacteria 

(12)  Gums — Water  extracted  only 
(arabic,  guar,  locust  bean,  carob  bean) 

(13)  Kaolin 

(14)  Kelp — for  use  only  as  a  thickener 
and  dietary  supplement 

(15)  Lecithin — unbleached 

(16)  Nitrogen — Oil-free  grades 

(17)  Oxygen — Oil-free  grades 

(18)  Pectin  (high-methoxy) 

(19)  Perlite — for  use  only  as  a  filter 
aid  in  food  processing 

(20)  Potassium  Chloride 

(21)  Potassiiun  Iodide 

(22)  Sodiimi  Bicarbonate 

(23)  Sodium  Carbonate 

(24)  Yeast — Nonsynthetic,  non-EM 
(i)  Autolysate 

(ii)  Bakers 

(iii)  Brewers 

(iv)  Nutritional 

(v)  Smoked — growth  on 
petrochemical  substrate  and  sulfite 
waste  liquor  prohibited.  Nonsynthetic 
smoke  flavoring  process  must  be 
documented 

(b)  Synthetics  allowed: 

(1)  Alginates 

(2)  Ammonium  Bicarbonate — for  use 
only  as  a  leavening  agent 

(3)  Ammonium  Carbonate — for  use 
only  as  a  leavening  agent 

(4)  Ascorbic  Acid 

(5)  Calciiun  Citrate 

(6)  Calcium  Hydroxide 

(7)  Calcium  Phosphates  (monobasic 
and  dibasic) 

(8)  Carbon  Dioxide 

(9)  Chlorine  Materials — disinfecting 
and  sanitizing  food  contact  surfaces. 
Except,  That,  residual  chlorine  levels  in 
the  water  shall  not  exceed  the  maximimi 
residual  disinfectant  limit  under  the 
Safe  Drinking  Water  Act. 

(i)  Calcium  Hypochlorite 
(ii)  Chlorine  Dioxide 
(iii)  Sodium  Hypochlorite 

(10)  Ethylene — allowed  for  post 
harvest  ripening  of  tropical  fruit 

(11)  Ferrous  Sulfate — for  iron 
enrichment  or  fortification  of  foods 
when  required  by  regulation  or 
recommended  (independent 
organization) 

(12)  Glycerides  (mono  and  di) — for 
use  only  in  drum  drying  of  food 

(13)  Glycerin — produced  by 
hydrolysis  of  fats  and  oils 

(14)  Hydrogen  peroxide 
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(15)  Lecithin-bleached 

(16)  Magnesium  Carbonate — for  use 
only  in  agricult  iral  products  labeled 
"made  with  orgmic  (specified 
ingredients),"  prohibited  in  agricultural 
products  labele  i  "organic" 

(17)  Magnesii  im  Chloride — derived 
from  sea  water 

(18)  Magnesii  im  Stearate — for  use 
only  in  agricult  iral  products  labeled 
"made  with  org  inic  (specified 
ingredients),"  prohibited  in  agricultural 
products  labele  1  "organic" 

(19)  Magnesium  Sulfate 

(20)  Nutrient  vitamins  and  minerals, 
in  accordance  vfith  21  CFR  104.20. 
Nutritional  Quality  Guidelines  For 
Foods 

(21)  Ozone 

(22)  Pectin  (1(  iw-methoxy) 

(23)  Phospho  ic  Acid — cleaning  of 
food-contact  su  faces  and  equipment 
only 

(24)  Potassium  Acid  Tartrate 

(25)  Potassium  Tartrate  made  from 
Tartaric  acid 

(26)  Potassiui  n  Carbonate 

(27)  Potassium  Citrate 

(28)  Potassium  Hydroxide — 
prohibited  for  u  se  in  lye  peeling  of  fruits 
and  vegetables 

(29)  Potassium  Iodide — for  use  only  in 
agricultural  products  labeled  "made 
with  organic  (s|  lecified  ingredients)." 
prohibited  in  aj  ricultural  products 
labeled  "organi :" 

(30)  Potassium  Phosphate — for  use 
only  in  agricult  iral  products  labeled 
"made  with  orgmic  (specific 
ingredients),"  prohibited  in  agricultural 
products  labeled  "organic" 

(31)  Silicon  E  ioxide 

(32)  Sodium  Citrate 

(33)  Sodium  ^ydroxide — prohibited 
for  use  in  lye  peeling  of  fruits  and 
vegetables         I 

(34)  Sodium  Phosphates — for  use  only 
in  dairy  foods 

(35)  Tocophe'ols — derived  from 
vegetable  oil  wken  rosemary  extracts  are 
not  a  suitable  alternative 

(36)  Xanthanbum 
{c>-(z)  (Reserved] 

§  205.606    Nono^ganically  produced 
agricultural  prodljcts  allowed  as  Ingredients 
in  Of  on  processed  products  labeled  as 
organic  or  made  jwitti  organic  ingredients. 

Any  nonorgahically  produced 
agricultural  pre  duct  may  be  used  in 
accordance  wit  i  any  restrictions 
specified  in  thi  i  section  and  §  205.102, 
§  205.270,  and  ^  205.300  through 
§205.310. 


§205.607    Amerding 

(a)  Any  perse  n 
National  Organ  c 
purpose  of  hav  ng 


the  National  List 

may  petition  the 
Standard  Board  for  the 
a  substance  evaluated 


for  recommendation  to  the  Secretary  for 
inclusion  on  or  deletion  from  the 
National  List  in  accordance  with  section 
6517  of  the  Act. 

(b)  A  person  petitioning  for 
amendment  of  the  National  List  should 
request  a  copy  of  the  petition 
procedures  from  the  USDA  at  the 
address  in  §  205.607(c). 

(c)  A  petition  to  emiend  the  National 
List  must  be  submitted  to:  Program 
Manager.  USDA/AMS/TM/NOP.  Room 
2945  South  Building,  PO  Box  96456, 
Washington,  DC  20090-6456. 

(d)  A  substance  may  be  added  to  the 
National  List  only  in  the  following 
categories: 

(1)  Synthetic  substances  allowed  for 
use  in  organic  crop  or  livestock 
production; 

(2)  Nonsynthetic  substances 
prohibited  for  use  in  organic  crop  or 
livestock  production;  or 

(3)  Nonagricultural  substances 
allowed  for  use  as  ingredients  in  or  on 
processed  products  labeled  as  "organic" 
or  "made  with  organic  (specified 
ingredients)." 

State  Programs 

§  205.620    Requirements  of  State  organic 
certification  programs. 

(a)  A  State  may  establish  a  State 
organic  certification  program  for 
production  and  handling  operations 
within  the  State  which  produces  and 
handles  organic  agricultural  products. 

(b)  A  State  organic  certification 
program  must  meet  the  general 
requirements  for  organic  programs 
specified  in  the  Act  and  be  at  least 
equivalent  to  the  regiilations  in  this 
part. 

(c)  A  State  organic  certification 
program  may  contain  more  restrictive 
requirements  based  on  unique 
environmental  conditions  or  specific 
production  or  handling  practices 
particular  to  the  State  or  region  of  the 
United  States,  which  necessitates  the 
more  restrictive  requirement.  Such 
additional  requirements  must  further 
the  purposes  and  be  consistent  with  the 
Act  and  regulations  in  this  part. 

(d)  A  State  organic  certification 
program  must  assimie  enforcement 
obligations  in  the  State  for  the 
requirements  of  this  part  and  any  more 
restrictive  requirements  approved  by  the 
Secretary. 

(e)  A  State  organic  certification 
program  and  any  amendments  to  such 
program  must  be  approved  by  the 
Secretary  prior  to  being  implemented  by 
the  State. 


§  205.621    Submission  and  determination 
of  proposed  State  organic  certification 
programs  and  amendments  to  approved 
State  organic  certification  programs. 

(a)  A  State  program's  governing  State 
official  must  submit  to  the  Secretary  a 
proposed  State  organic  certification 
program  and  any  proposed  amendments 
to  such  approved  program. 

(1)  Such  submission  must  contain 
supporting  materials  that  include 
statutory  authorities,  program 
description,  a  statement  of  acceptance  of 
the  general  requirements  for  organic 
programs  specified  in  the  Act, 
documentation  of  unique  environmental 
or  ecological  conditions  or  specific 
production  practices  particular  to  the 
State  which  necessitate  more  restrictive 
requirements  than  the  requirements  of 
this  part,  and  other  information  as  may 
be  required  by  the  Secretary. 

(2)  Submission  of  a  request  for 
amendment  of  an  approved  State 
organic  certification  program  must 
contain  supporting  matericd  that 
includes  an  explanation  and 
documentation  of  the  unique 
environmental  or  ecological  conditions 
or  specific  production  practices 
particular  to  the  State  or  region,  which 
necessitates  the  proposed  amendment. 
Supporting  material  also  must  explain 
how  the  proposed  amendment  furthers 
and  is  consistent  with  the  purposes  of 
the  Act  and  the  regulations  of  this  part. 

(b)  Within  6  months  of  receipt  of 
submission,  the  Secretary  will: 

(1)  Publish  in  the  Federal  Register  for 
public  comment,  a  summary  of  a 
proposed  State  organic  certification 
program,  and  a  summary  of  any 
proposed  amendment  to  such  program. 

(2)  After  review  of  materials  and 
documentation  accompanying  the 
proposal  and  consideration  of 
conmients  received,  notify  the  State 
program's  governing  State  official  of 
approval  or  disapproval  of  the  proposed 
program  or  amendment  of  an  approved 
progrcun  and,  if  disapproved,  the 
reasons  for  the  disapproval. 

(c)  After  receipt  of  a  notice  of 
disapproval,  the  State  program's 
governing  State  official  may  resubmitt  a 
revised  State  organic  certification 
program  or  amendment  of  such  a 
program  at  any  time. 

§  205.622    Review  of  approved  State 
organic  certification  programs. 

The  Secretary  will  review  a  State 
organic  certification  program  not  less 
than  once  during  each  5-year  period 
following  the  date  of  the  initial  program 
approval.  The  Secretary  will  notify  the 
State  program's  governing  State  official 
of  approval  or  disapproval  of  the 
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program  within  6  months  after  initiation 
of  the  review. 

Fees 

§  205.640    Fees  and  other  charges  for 
accreditation. 

Fees  and  other  charges  equal  as  nearly 
as  may  be  to  the  cost  of  the  accreditation 
services  rendered  under  the  regulations, 
including  initial  accreditation,  review  of 
annual  reports,  and  renewal  of 
accreditation,  shall  be  assessed  and 
collected  from  applicants  for  initial 
accreditation  and  accredited  certifying 
agents  submitting  annual  reports  or 
seeking  renewal  of  accreditation  in 
accordance  with  the  following 
provisions. 

(a)  Fees-for-Service. 

(1)  Except  as  otherwise  provided  in 
this  section,  fees-for-service  shall  be 
based  on  the  time  required  to  render  the 
service  provided  calculated  to  the 
nearest  15-minute  period,  including  the 
review  of  applications  and 
accompanying  documents  and 
information,  evaluator  travel,  the 
conduct  of  on-site  evaluations,  review  of 
annual  reports  and  updated  documents 
and  information,  and  the  time  required 
to  prepare  reports  and  any  other 
documents  in  connection  with  the 
performance  of  service.  The  hourly  rate 
shall  be  the  same  as  that  chcu^ed  by  the 
Agricultural  Marketing  Service  (AMS), 
through  its  Quality  Systems 
Certification  Program,  to  certification 
bodies  requesting  conformity 
assessment  to  the  International 
Organization  for  Standardization 
"General  Requirements  for  Bodies 
Operating  Product  Certification 
Systems"  {ISO  Guide  65). 

(2)  Applicants  for  initial  accreditation 
and  accredited  certifying  agents 
submitting  annual  reports  or  seeking 
renewal  of  accreditation  during  the  first 
18  months  following  the  effective  date 
of  subpart  F  of  this  part  shall  receive 
service  without  incurring  an  hourly 
charge  for  service. 

(3)  Applicants  for  initial  accreditation 
and  renewal  of  accreditation  must  pay 
at  the  time  of  application,  effective  18 
months  following  the  effective  date  of 
subpart  F  of  this  part,  a  nonrefundable 
fee  of  S500.00  which  shall  be  applied  to 
the  applicant's  fees-for-service  account. 

(b)  Travel  charges.  When  service  is 
requested  at  a  place  so  distant  fi-om  the 
evaluator's  headquarters  that  a  total  of 
one-half  hour  or  more  is  required  for  the 
evaluator(s)  to  travel  to  such  place  and 
back  to  the  headquarters  or  at  a  place  of 
prior  assigimient  on  circuitous  routing 
requiring  a  total  of  one-half  hour  or 
more  to  travel  to  the  next  place  of 
assignment  on  the  circuitous  routing, 


the  charge  for  such  service  shall  include 
a  mileage  charge  administratively 
determined  by  the  Department  and 
travel  tolls,  if  applicable,  or  such  travel 
prorated  among  all  the  applicants  and 
certifying  agents  furnished  the  service 
involved  on  an  equitable  basis  or,  where 
the  travel  is  made  by  public 
transportation  (including  hired 
vehicles),  a  fee  equal  to  the  actual  cost 
thereof.  Travel  charges  shall  become 
effective  for  all  applicants  for  initial 
accreditation  and  accredited  certifying 
agents  on  the  effective  date  of  subpart  F 
of  this  part.  The  applicant  or  certifying 
agent  will  not  be  charged  a  new  mileage 
rate  without  notification  before  the 
service  is  rendered. 

(c)  Per  diem  charges.  When  service  is 
requested  at  a  place  away  from  the 
evaluator's  headquarters,  the  fee  for 
such  service  shall  include  a  per  diem 
charge  if  the  employee(s)  performing  the 
service  is  paid  per  diem  in  accordance 
with  existing  travel  regulations.  Per 
diem  charges  to  applicants  and 
certifying  agents  will  cover  the  same 
period  of  time  for  which  the  evaluator(s) 
receives  per  diem  reimbursement.  The 
per  diem  rate  will  be  administratively 
determined  by  the  Department.  Per 
diem  charges  shall  become  effective,  for 
all  applicants  for  initial  accreditation 
and  accredited  certifying  agents  on  the 
effective  date  of  subpart  F  of  this  part. 
The  applicant  or  certifying  agent  will 
not  be  charged  a  new  per  diem  rate 
without  notification  before  the  service  is 
rendered. 

(d)  Other  costs.  When  costs,  other 
than  costs  specified  in  paragraphs  (a), 
(b),  and  (c)  of  this  section  are  associated 
with  providing  the  services,  the 
applicant  or  certifying  agent  will  be 
charged  for  these  costs.  Such  costs 
include,  but  are  not  limited  to, 
equipment  rental,  photocopying, 
delivery,  facsimile,  telephone,  or 
translation  charges  incurred  in 
association  with  accreditation  services. 
The  amount  of  the  costs  charged  will  be 
determined  administratively  by  the 
Department.  Such  costs  shall  become 
effective  for  all  applicants  for  initial 
accreditation  and  accredited  certifying 
agents  on  the  effective  date  of  subpart  F 
of  this  part. 

§  205.641    Payment  of  fees  and  other 
charges. 

(a)  Applicants  for  initial  accreditation 
and  renewal  of  accreditation  must  remit 
the  nonrefundable  fee,  pursuant  to 
§  205.640(a)(3).  along  with  their 
application.  Remittance  must  be  made 
payable  to  the  Agricultural  Marketing 
Service,  USDA,  and  mailed  to:  Program 
Manager,  USDA-AMS-TMP-NOP, 
Room  2945-South  Building,  PO  Box 


96456,  Washington,  DC  20090-6456  or 
such  other  address  as  required  by  the 
Program  Manager. 

(b)  Payments  for  fees  and  other 
charges  not  covered  under  paragraph  (a) 
of  this  section  must  be: 

(1)  Received  by  the  due  date  shown 
on  the  bill  for  collection; 

(2)  Made  payable  to  the  Agricultural 
Marketing  Service,  USDA;  and 

(3)  Mailed  to  the  address  provided  on 
the  bill  for  collection. 

(c)  The  Administrator  shall  assess 
interest,  penalties,  and  administrative 
costs  on  debts  not  paid  by  the  due  date 
shown  on  a  bill  for  collection  and 
collect  delinquent  debts  or  refer  such 
debts  to  the  Department  of  Justice  for 
litigation. 

§  205.642    Fees  and  other  charges  for 
certification. 

Fees  charged  by  a  certifying  agent 
must  be  reasonable,  and  a  certifying 
agent  shall  charge  applicants  for 
certification  and  certified  production 
and  handling  operations  only  those  fees 
and  charges  that  it  has  filed  with  the 
Administrator.  The  certifying  agent 
shall  provide  each  applicant  with  an 
estimate  of  the  total  cost  of  certification 
and  an  estimate  of  the  aimual  cost  of 
updating  the  certification.  The  certifying 
agent  may  require  applicants  for 
certification  to  pay  at  the  time  of 
application  a  nonrefundable  fee  of  no 
more  than  $250.00,  which  shall  be 
applied  to  the  applicant's  fees-for- 
service  account,  "rhe  certifying  agent 
shall  provide  all  persons  inquiring 
about  the  application  process  with  a 
copy  of  its  fee  schedule. 

§§205.643—205.649    [Reserved] 

Compliance 

§205.660    General. 

(a)  The  National  Organic  Program's 
Program  Manager,  on  behalf  of  the 
Secretar\'.  may  inspect  and  review 
certified  production  and  handling 
operations  and  accredited  certifying 
agents  for  compliance  with  the  Act  or 
regulations  in  this  part. 

(b)  The  Program  Manager  may  initiate 
suspension  or  revocation  proceedings 
against  a  certified  operation: 

(1)  When  the  Secretary'  has  reason  to 
believe  that  a  certified  operation  has 
violated  or  is  not  in  compliance  with 
the  Act  or  regulations  in  this  part. 

(2)  When  a  certifying  agent  or  a  State 
program's  governing  State  official  fails 
to  take  appropriate  action  to  enforce  the 
Act  or  regulations  in  this  part:  or 

(c)  The  Program  Manager  may  initiate 
suspension  or  revocation  of  a  certifying 
agent's  accreditation  if  the  certifying 
agent  fails  to  meet,  conduct,  or  maintain 
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proposed  suspension  or  revocation  of 
certification  shall  state: 

(1)  The  reasons  for  the  proposed 
suspension  or  revocation; 

(2)  The  proposed  effective  date  of 
such  suspension  or  revocation; 

(3)  The  impact  of  a  suspension  or 
revocation  on  future  eligibility  for 
certification;  and 

(4)  The  right  to  request  mediation 
pursuant  to  §  205.663  or  to  file  an 
appeal  pursuant  to  §  205.681. 

(d)  Willfull  violations. 
Notwithstanding  paragraph  (a)  of  this 
section,  if  a  certifying  agent  or  State 
program's  governing  State  official  has 
reason  to  believe  that  a  certified 
operation  has  willfully  violated  the  Act 
or  regulations  in  this  part,  the  certifying 
agent  or  State  program's  governing  State 
official  shall  send  the  certified  operation 
a  notification  of  proposed  suspension  or 
revocation  of  certification  of  the  entire 
operation,  or  a  portion  of  the  operation, 
as  applicable  to  the  noncompliance. 

(ej  Suspension  or  revocation. 

(1)  If  the  certified  operation  fails  to 
correct  the  noncompliance,  to  resolve 
the  issue  through  rebutted  or  mediation, 
or  to  file  an  appeal  of  the  proposed 
suspension  or  revocation  of 
certification,  the  certifying  agent  or 
State  program's  governing  State  official 
shall  send  the  certified  operation  a 
written  notification  of  suspension  or 
revocation. 

(2)  A  certifying  agent  or  State 
program's  governing  State  official  must 
not  send  a  notification  of  suspension  or 
revocation  to  a  certified  operation  that 
has  requested  mediation  pursuant  to 

§  205.663  or  filed  an  appeal  pursuant  to 
§205.681. 

(f)  Ineligibility.  A  certified  operation 
or  a  person  responsibly  connected  with 
an  operation  whose  certification  has 
been  revoked  will  not  be  eligible  to 
receive  certification  for  a  period  of  not 
more  than  5  years  following  the  date  of 
such  revocation,  as  determined  by  the 
Secretary. 

§205.663    Mediation. 

Any  dispute  with  respect  to  proposed 
suspension  or  revocation  of  certification 
under  this  part  shall,  at  the  request  of 
the  applicant  for  certification  or 
certified  operation,  be  mediated  by  a 
qualified  mediator  mutually  agreed 
upon  by  the  parties  to  the  mediation.  If 
a  State  Program  is  in  effect,  the 
mediation  procedures  established  in  the 
State  Program,  as  approved  by  the 
Secretary,  will  be  followed.  Mediation 
shall  be  requested  in  writing  to  the 
applicable  certifying  agent.  The  parties 
to  the  mediation  shall  have  no  more 
than  30  days  to  reach  an  agreement 
following  a  mediation  session.  If 


mediation  is  unsuccessful,  the  applicant 
for  certification  or  certified  operation 
shall  have  30  days  from  termination  of 
mediation  to  appeal  the  certifying 
agent's  decision  to  the  Administrator, 
pursuant  to  §205.681.  Any  agreement 
reached  during  or  as  a  result  of  the 
mediation  process  shall  be  in 
compliance  with  the  Act  cmd  these 
regulations.  The  Secretary  may  review 
any  mediated  agreement  for  conformity 
to  the  Act  and  these  regulations. 

§205.664    [Reserved] 

§205.665    Noncompliance  procedure  for 
certifying  agents. 

(a)  Noncompliance.  When  an 
inspection,  review,  or  investigation  of 
an  accredited  certifying  agent  by  the 
Program  Manager  reveals  any 
noncompliance  with  the  Act  or 
regulations  in  this  part,  a  written 
notification  of  noncompliance  shall  be 
sent  to  the  certifying  agent,  as 
applicable.  Such  notification  shall 
provide: 

(1)  A  description  of  each 
noncompliance  found; 

(2)  The  facts  upon  which  the 
notification  of  noncompliance  is  based; 
and 

(3)  The  date  by  which  the  certifying 
agent  must  rebut  or  correct  each 
noncompliance  when  correction  is 
possible. 

(b)  Resolution.  When  each 
noncompliance  has  been  resolved,  the 
Program  Manager  shall  send  the 
certifying  agent  a  written  notification  of 
noncompliance  resolution. 

(c)  Proposed  suspension  or 
revocation.  If  rebuttal  is  unsuccessful  or 
if  correction  of  the  noncompliance  is 
not  made  within  the  prescribed  time 
period  or  is  not  adequate  to  demonstrate 
that  each  noncompliance  has  been 
corrected,  the  Program  Manager  shall 
send  a  written  notification  of  proposed 
suspension  or  revocation  of 
accreditation  to  the  certifying  agent.  The 
notification  of  proposed  suspension  or 
revocation  shall  state  whether  the 
certifying  agent's  accreditation  or 
specified  areas  of  accreditation  are  to  be 
suspended  or  revoked.  When  correction 
of  a  noncomplicmce  is  not  possible,  the 
notification  of  noncompliance  and  the 
proposed  suspension  or  revocation  may 
be  combined  in  one  notification.  The 
notification  of  proposed  suspension  or 
revocation  of  accreditation  shall  state: 

(1)  The  reasons  for  the  proposed 
suspension  or  revocation; 

(2)  The  proposed  effective  date  of  the 
suspension  or  revocation; 

(3)  The  impact  of  a  suspension  or 
revocation  on  future  eligibility  for 
accreditation;  and 
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(4)  The  right  to  file  an  appeal 
pursuant  to  §  205.681. 

(d)  WillfuII  violations. 
Notwithstanding  paragraph  (a)  of  this 
section,  if  the  Program  Manager  has 
reason  to  believe  that  a  certifying  agent 
has  willfully  violated  the  Act  or 
regulations  in  this  part,  the  Program 
Manager  shall  send  a  written 
notification  of  proposed  suspension  or 
revocation  of  accreditation  to  the 
certifying  agent. 

(e)  Suspension  or  revocation.  When 
the  accredited  certifying  agent  fails  to 
file  an  appeal  of  the  proposed 
suspension  or  revocation  of 
accreditation,  the  Program  Manager 
shall  send  a  written  notice  of 
suspension  or  revocation  of 
accreditation  to  the  certifying  agent. 

(f)  Cessation  of  certification  activities. 
A  certifying  agent  whose  accreditation 
is  suspended  or  revoked  must: 

(1)  Cease  all  certification  activities  in 
each  area  of  accreditation  which  its 
accreditation  is  suspended  or  revoked. 

(2)  Transfer  to  the  Secretary  and  make 
available  to  any  applicable  governing 
State  official  all  records  concerning  its 
certification  activities  that  were 
suspended  or  revoked. 

(g)  Eligibility. 

(1)  A  certifying  agent  whose 
accreditation  is  suspended  by  the 
Secretary  under  this  section  may  at  any 
time  submit  a  new  request  for 
accreditation,  pursuant  to  §  205.502. 
The  request  must  be  accompanied  by 
evidence  demonstrating  correction  of 
each  noncompliance  and  corrective 
actions  taken  to  comply  with  and 
remain  in  compliance  with  the  Act  and 
the  regulations  in  this  part. 

(2)  A  certifying  agent  whose 
accreditation  is  revoked  by  the  Secretary 
shall  be  ineligible  to  be  accredited  as  a 
certifying  agent  under  the  Act  and  the 
regulations  in  this  part  for  a  period  of 
not  less  than  3  years  following  the  date 
of  such  revocation. 

§§  205.666  and  205.667    [Reserved] 

§205.668     Noncompliance  procedures 
under  State  organic  certification  programs. 

(a)  A  State  program's  governing  State 
official  must  promptly  notify  the 
Secretary  of  commencement  of  any 
enforcement  proceeding  against  a 
certified  operation  and  forward  to  the 
Secretary  a  copy  of  each  notice  issued. 

(b)  A  noncompliance  proceeding, 
brought  by  a  State  program's  governing 
State  official  against  a  certified 
operation,  shall  be  appealable  pursuant 
to  the  appeal  procedures  of  the  State 
organic  certification  program.  There 
shall  be  no  subsequent  rights  of  appeal 
to  the  Secretary.  Final  decisions  of  a 


State  may  be  appealed  to  the  United 
States  District  Court  for  the  district  in 
which  such  certified  operation  is 
located. 

(c)  A  State  program's  governing  State 
official  may  review  and  investigate 
complaints  of  noncompliance  with  the 
Act  or  regulations  concerning 
accreditation  of  certifying  agents 
operating  in  the  State.  When  such 
review  or  investigation  reveals  any 
noncompliance,  the  State  program's 
governing  State  official  shall  send  a 
written  report  of  noncompliance  to  the 
Program  Manager.  The  report  shall 
provide  a  description  of  each 
noncompliance  and  the  facts  upon 
which  the  notification  of 
noncompliance  is  based. 

§205.669    [Reserved] 

Inspection  and  Testing,  Reporting,  and 
Exclusion  from  Sale 

§  205.670    Inspection  and  testing  of 
agricultural  product  to  be  sold  or  labeled 
organic. 

(a)  All  agricultural  products  that  are 
to  be  sold,  labeled,  or  represented  as 
"100  percent  organic,"  "organic,"  or 
"made  with  organic  (specified 
ingredients)"  must  be  made  accessible 
by  certified  organic  production  or 
handling  operations  for  examination  by 
the  Administrator,  the  applicable  State 
program's  governing  State  official,  or  the 
certifying  agent. 

(b)  The  Administrator,  applicable 
State  program's  governing  State  official, 
or  the  certifying  agent  may  require 
preharvest  or  postharvest  testing  of  any 
agricultural  input  used  or  agricultiu-al 
product  to  be  sold,  labeled,  or 
represented  as  "100  percent  organic," 
"organic."  or  "made  with  organic 
(specified  ingredients)"  when  there  is 
reasonable  cause  to  believe  that  the 
agricultural  input  or  product  has  come 
into  contact  with  a  prohibited 
substance.  Such  tests  must  be 
conducted  by  the  applicable  State 
program's  governing  State  official  or  the 
certifying  agent  at  the  official's  or 
certifying  agent's  own  expense. 

(c)  The  preharvest  or  postharvest 
tissue  test  sample  collection  pursuant  to 
paragraph  (b)  of  this  section  must  be 
performed  by  an  inspector  representing 
the  Administrator,  certifying  agent,  or 
applicable  State  program's  governing 
State  official.  Sample  integrity  must  be 
maintained  in  transit,  and  residue 
testing  must  be  performed  in  an 
accredited  laboratory.  Chemical  analysis 
must  be  made  in  accordance  with  the 
methods  described  in  the  16th  edition  of 
the  Official  Methods  of  Analysis  of  the 
AOAC  International  or  other  applicable 
validated  methodology  determining  the 


presence  of  contaminants  in  agricultural 
products. 

(d)  Results  of  all  analyses  and  tests 
performed  under  this  section: 

(1)  Must  be  provided  to  the 
Administrator  promptly  upon  receipt; 
and 

(2)  Will  be  available  for  public  access, 
unless  the  testing  is  part  of  an  ongoing 
compliance  investigation. 

§  205.671     Exclusion  from  organic  sale. 

(a)  When  residue  testing  detects 
prohibited  substances  at  levels  that  are 
greater  than  the  estimated  national 
mean  of  detected  residues  for  specific 
commodity/pesticide  pairs,  as 
demonstrated  by  USDA's  Pesticide  Data 
Program,  or  unavoidable  residual 
environmental  contamination,  as 
determined  by  the  Administrator,  the 
agricultural  product  must  not  be  sold, 
labeled,  or  represented  as  organically 
produced.  The  Administrator,  the 
applicable  State  program's  governing 
State  official,  or  the  certifying  agent  may 
conduct  an  investigation  of  the  certified 
operation  to  determine  the  cause  of  the 
prohibited  substance  residue. 

(b)  If  test  results  indicate  a  specific 
agricultural  product  contains  pesticide 
residues  or  environmental  contaminants 
that  exceed  the  Food  and  Drug 
Administration's  or  the  Environmental 
Protection  Agency's  regulator*' 
tolerances,  the  data  must  be  reported 
promptly  to  the  appropriate  public 
health  agencies. 

§  205.672    Emergency  pest  or  disease 
treatment. 

When  a  prohibited  substance  is 
applied  to  a  certified  operation  due  to 
Federal  or  State  emergency  pest 
eradication  or  disease  treatment 
program  and  the  certified  operation 
otherwise  meets  the  requirements  of  this 
part,  the  certification  status  of  the 
operation  shall  not  be  affected  as  a 
result  of  the  application  of  the 
prohibited  synthetic  substance: 
Provided,  That: 

(a)  Any  harvested  crop  or  plant  part 
to  be  harvested  that  has  contact  with  a 
prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
pest  eradication  or  disease  treatment 
program  cannot  not  be  sold,  labeled,  or 
represented  as  organically  produced; 
and 

(b)  Any  livestock  that  are  treated  with 
a  prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
pest  or  disease  treatment  program  or 
product  derived  from  such  treated 
livestock  cannot  be  sold,  labeled,  or 
represented  as  organically  produced: 
Except,  That: 

(1)  Milk  or  milk  products  may  be  sold, 
labeled,  or  represented  as  organically 
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revocation  of  accreditation  to  the 
Administrator. 

(1)  If  the  Administrator  sustains  an 
appeal,  an  applicant  will  be  issued 
accreditation,  or  a  certifying  agent  will 
continue  its  accreditation,  as  applicable 
to  the  operation. 

(2)  If  the  Administrator  denies  an 
appeal,  a  formal  administrative 
proceeding  to  deny,  suspend,  or  revoke 
the  accreditation  will  be  initiated.  Such 
proceeding  shall  be  conducted  pursuant 
to  the  Department's  Uniform  Rules  of 
Practice. 

(c)  An  appeal  of  a  noncompliance 
decision  must  be  filed  within  the  time 
period  provided  in  the  letter  of 
notification  or  at  least  30  days  fi-om  the 
receipt  of  the  notification.  The  appeal 
will  be  considered  "filed"  on  the  date 
received  by  the  Administrator  or  by  the 
State  program's  governing  State  official 
or  such  official's  designee  as  provided 
in  the  State's  approved  appeal 
procedures.  A  decision  to  deny, 
suspend,  or  revoke  certification  or 
accreditation  will  become  final  and 
nonappealable  unless  the  decision  is 
appealed  in  a  timely  manner. 

(d)  All  appeals  to  the  Administrator 
must  be  filed  in  writing  and  addressed 
to  Administrator,  USDA-AMS,  Room 
3071-S,  PO  Box  96456,  Washington,  DC 
20090-6456,  and  be  copied  to  the 
certifying  agent  completely  and 
simultaneously  with  submission  to  the 
Administrator.  Appeals  must  include  a 
copy  of  the  adverse  decision  and  a 
statement  of  the  appellant's  position 
that  the  decision  was  not  made  in 
accordance  with  applicable  program 
regulations,  policies,  or  procedures. 

§§205.682—205.689    [Reserved]. 

Miscellaneous 

§  205.690    0MB  control  number. 

The  control  number  assigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  Public  Law  96-511,  is  0MB 
number  0581-0181. 
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§§  205.691  —205.699    [Reserved] 
PARTS  206-209-4RESERVED] 

Dated:  March  3,  2000. 
Kathleen  A.  Merrigan, 

Administrator,  Agricultural  Marketing 
Service. 

Appendices  to  the  Preamble 

Appendix  A. — Regulatory  Impact 
Assessment  for  Proposed  Rules 
Implementing  the  Organic  Foods  Production 
Act  of  1990  (Executive  Order  12866) 

The  following  regulatory  assessment  is 
provided  to  fulfill  the  requirements  of 
Executive  Order  12866.  This  assessment 
consists  of  a  statement  of  the  need  for  the 
proposed  action,  a  description  of  the  baseline 
for  the  analysis,  an  examination  of  alternative 
approaches,  and  an  analysis  of  the  benefits 
and  costs.  Much  of  the  analysis  is  necessarily 
descriptive  of  the  anticipated  effects  of  the 
proposed  rule.  Because  basic  market  data  on 
the  prices  and  quantities  of  organic  goods 
and  services  and  the  costs  of  organic 
production  are  limited,  it  is  not  possible  to 
provide  quantitative  estimates  of  all  benefits 
and  costs  of  the  proposed  rule.  The  cost  of 
fees  and  recordkeeping  proposed  by  U.S. 
Department  of  Agriculture  (USDA)  are 
quantified,  but  the  anticipated  benefits  are 
not.  Consequently,  the  analysis  does  not 
estimate  the  magnitude  or  the  direction 
(positive  or  negative)  of  net  benefits. 

The  Need  for  the  Proposed  Action 

The  Organic  Foods  Production  Act  of  1990, 
Title  XXI  of  the  Food.  Agriculture, 
Conservation  and  Trade  Act  of  1990,  U.S.C. 
Title  7,  mandates  that  the  Secretary  of 
Agriculture  develop  a  national  organic 
program.  The  OFPA  states  that  the  Secretary 
shall  establish  an  organic  certification 
program  for  farmers,  wild-crop  harvesters, 
and  handlers  of  agricultural  products  that 
have  been  produced  using  organic  methods 
as  provided  for  in  the  OFPA.  In  addition, 
section  6514  of  the  OFPA  requires  the 
Secretary  to  establish  and  implement  a 
program  to  accredit  a  State  program's 
governing  State  official  or  any  private  person, 
who  meets  the  requirements  of  the  Act.  as  a 
certifying  agent  to  certify  that  farm,  wild-crop 
harvesting,  or  handling  operations  are  in 
compliance  with  the  standards  set  out  in  the 
regulation.  As  stated  by  the  OFPA  in  section 
6501,  the  regulations  are  proposed  for  the 
following  purposes:  (1)  to  establish  national 
standards  governing  the  marketing  of  certain 
agricultural  products  as  organically  produced 
products;  (2)  to  assure  consumers  that 
organically  produced  products  meet  a 
consistent  standard;  and  (3)  to  facilitate 
interstate  commerce  in  fresh  and  processed 
food  that  is  organically  produced. 

The  OFPA  was  introduced  at  the  request  of 
the  organic  community  after  it  experienced  a 
number  of  problems  in  the  marketing  of 
organic  products.  Many  consumers  are 
willing  to  pay  price  premiums  for  organic 
food;  hence,  producers  (farmers,  ranchers, 
and  wild-crop  harvesters)  and  handlers  have 
an  economic  incentive  to  label  their  products 
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organic.  Because  organic  products  cannot  be 
distinguished  from  conventionally  produced 
products  by  sight  inspection,  consumers  rely 
on  verification  methods,  such  as  certification 
by  private  entities  or  verification  by  retailers 
to  ensure  that  organic  claims  are  true.  Where 
there  has  been  no  mandatory  certification, 
consumers  have  been  unable  to  verify  organic 
product  claims  on  their  own,  and  may  have 
been  vulnerable  to  fi°aud  ft-om  the  mislabeling 
of  organic  products. 

As  organic  production  became  better 
established  in  the  1980's,  new  certifying 
agencies  were  formed,  and  some  States 
passed  laws  establishing  standards  for 
organic  production.  However,  the  standards 
for  organic  production,  processing,  handling, 
and  labeling  were  different  to  some  degree, 
causing  disagreements  between  certifying 
agents  over  whose  standards  would  apply  to 
ingredients  used  in  multi-ingredient  organic 
processed  products.  Disagreements  about 
standards  also  created  sourcing  problems  for 
handlers  of  these  multiingredient  products. 

Certifying  agents  are  able  to  negotiate  and 
maintain  reciprocity  agreements  at  some  cost. 
These  reciprocity  agreements  specify  the 
conditions  under  which  certifying  agents 
recognize  each  others'  standards.  The  current 
system  of  variable  standards  has  led  the 
organic  industry  to  take  on  costs  of  private 
accreditation  or  shipment-by-shipment 
certification,  required  to  gain  access  to  some 
foreign  markets  such  as  the  European  Union 
(EU).  These  costs  would  be  avoided  if  a 
national  program  were  in  place. 

Baseline 

The  organic  industry  is  characterized  by  an 
array  of  production  and  handling  practices, 
self  regulation  and  state  regulation,  and 
consumer  perceptions.  However,  there  are 
commonalities  throughout  the  industry. 

Certification 

The  United  States  currently  has  49 
certifying  agents.  There  are  36  private 
certifying  agencies  and  13  States  which  have 
certification  programs.  Private  certifying 
agents  range  from  small  nonprofit 
associations  that  certify  only  a  few  growers 
to  large  for-profit  businesses  operating  in 
numerous  States  and  certifying  hundreds  of 
producers.  Typically,  certifying  agents 
review  producers'  organic  production  plans, 
inspect  the  farm  fields  and  facilities  to  be 
certified,  periodically  reinspecl,  and  may 
conduct  soil  tests  and  tests  for  residues  of 
prohibited  substances.  In  some  cases, 
certifying  agents  negotiate  reciprocity 
agreements  with  other  agents. 

State  laws  vary  widely  on  organic 
certification  and  registration.  Some  States 
require  only  that  an  organic  producer  register 
and  make  certification  voluntary'.  California 
is  an  example.  Other  States  require 
certification  by  the  State's  own  agents,  while 
others  accept  certification  by  a  private 
certifying  agent.  The  least  stringent 
requirement  among  States  with  organic 
legislation  is  that  products  marketed  as 
organic  comply  with  their  definition  of 
organic  but  both  registration  and  certification 
are  voluntary.  Approximately  half  of  the 
States  have  laws  which  regulate  orgailic 
production  and  processing.  Thirteen  States 


operate  programs  to  certify  organic 
production.  In  many  States  producers  may 
claim  their  product  is  organic  but  operate 
without  certification  or  well-defined 
standards.  On  the  other  hand,  many  organic 
producers  operate  in  States  with  no  program 
and  voluntarily  secure  third  party 
certification  to  well-defined  standards. 
Certification  costs  vary  with  farm  size  and 
across  certifying  agents.  Illustrative 
certification  costs  are  presented  in  Tables  2A 
and  2B. 

Very  few  certifying  agents  operate  with  an 
external  accreditation.  There  is  no  law  which 
requires  them  to  be  accredited:  The  price 
may  be  unacceptably  high  in  relation  to 
expected  benefits;  the  certifying  agent  may  be 
unable  to  find  an  accrediting  party  willing  to 
accredit  the  particular  organic  program  the 
certifying  agent  is  marketing;  and  State 
programs  may  believe  that  their  status  as  a 
government  entity  obviates  the  need  for 
external  accreditation. 

In  1999  USDA  began  verifying  certifying 
agents  to  International  Organization  for 
Standardization  (ISO)  Guide  65.  It  is  a 
valuable  recognition  that  the  certifying  entity 
satisfies  the  business  capacity  standards  of 
ISO  Guide  65.  European  Union  authorities 
have  accepted  verification  of  certifying 
agents  to  ISO  Guide  65  as  an  interim  measure 
to  facilitate  exports  pending  the 
establishment  of  a  national  organic  program. 

Organic  Food  Production 

Organic  production  occurs  in  all  States.  An 
estimated  12,000  organic  producers  are 
operating  in  the  United  States.  Most  organic 
producers  are  small  both  in  terms  of  value  of 
sales  and  acreage.  Small  producers  do  not 
necessarily  farm  full-time,  and  may  not 
depend  solely  on  farm  income  for  a 
livelihood.  Some  organic  production  occurs 
as  a  distinct  part  of  a  larger  operation  that 
includes  conventional  production  practices. 

Key  production  practices  followed  by 
certified  organic  producers  include: 
abstaining  from  use  of  certain  crop  chemicals 
and  animal  drugs;  ecologically  based  pest 
and  nutrient  management;  segregation  of 
organic  fields  and  animals  firom  nonorganic 
fields  and  animals;  following  an  organic 
production  plan  with  multiple  goals, 
including  susfainability;  and  record  keeping 
to  document  practices  and  progress  toward 
the  plan's  goals.  Specific  elements  of  organic 
production  will  vary,  but  organic  systems 
generally  share  a  core  set  of  practices.  For 
example,  the  certification  standards  of 
virtually  all  State  and  private  U.S.  certifying 
agents  prohibit  the  use  synthetic  chemical 
herbicides  and  insecticides  or  animal  growth 
hormones.  And  most  certification  standards 
include  a  three  year  ban  on  the  use  of 
prohibited  substances  on  cropland  before 
production  can  be  certified  as  organic. 

On  the  other  hand,  certification  standards 
for  organic  livestock  production  have  been 
more  variable,  for  pasture,  feed,  and  other 
practices.  Until  1999.  the  USDA  Food  Safety 
and  Inspection  Service  (FSIS)  withheld 
approval  for  the  use  of  organic  labels  on  meat 
and  poultPk'  products  pending  the  outcome  of 
this  rulemaking.  However,  the  Secretary 
announced  a  change  in  policy  in  January 
1999.  Meat  and  poultn.'  products  may  be 


labeled  "certified  organic  by  (name  of  the 
certifying  agent)"  if  processors  obtain  prior 
label  approval  from  FSIS  and  the  claim  meets 
certain  basic  criteria.  However,  many  private 
and  State  certifying  programs  have  not 
developed  standards  for  livestock 
production. 

The  provisions  of  the  New  Hampshire 
organic  program  are  summarized  below  to 
illustrate  key  elements  of  current  organic 
standards.  The  New  Hampshire  program 
provisions  are  not  substantially  different 
from  provisions  in  some  State  programs, 
private  programs,  and  mirror  provisions  of 
USDA's  proposed  national  program.  Soil 
tests  are  required  for  initial  certification  and 
every  three  years  afterward.  Soil  testing 
measures  the  quality  of  the  soil  for 
agricultural  production  and  is  different  from 
residue  testing.  New  Hampshire  requires 
residue  testing  "if  the  department  believes 
that  the  produce  or  soil  which  certified 
produce  was  grown  may  have  become 
contaminated  with  prohibited  substances." 
(New  Hampshire  Rule  AGR  906  Certification 
of  Organically  Grown  Food,  Agr  906.05 
Laboratory  Analysis)  Other  production 
standards  include  a  written  rotation  plan, 
tillage  systems  that  incorporate  organic 
matter  wastes  into  the  topsoil,  compliance 
with  limits  on  the  sources  of  manure  and  the 
timing  of  its  application,  prohibitions  on  the 
use  of  certain  substances  (e.g.,  sewage  sludge, 
synthetic  sources  of  nitrates,  synthetic 
growth  regulators,  and  anhydrous  ammonia), 
a  list  of  accepted  and  prohibited  weed  and 
pest  control  practices,  segregation  of  organic 
and  nonorganic  production,  record  keeping 
regarding  fertilization,  cropping,  and  pest 
management  histories,  separate  sales  records 
for  organic  and  nonorganic  production,  and 
records  of  all  laboratory  analyses. 

The  New  Hampshire  program  requires 
growers  to  pay  a  $100  annual  inspection  fee, 
and  to  provide  a  written  description  of  their 
farm  operation  including  the  size  of  the  farm, 
a  field  map,  a  three-year  history  of  crop 
production,  pest  control,  and  fertilizer  use,  a 
crop  rotation  and  a  soil  management  plan, 
and  a  description  of  post-harvest  storage  and 
handling  methods.  Applicants  for 
certification  must  also  agree  to  comply  with 
regulations  controlling  the  use  of  the  New 
Hampshire  certified  organic  logo. 

Organic  Food  Handling 

In  addition  to  growers,  who  actually 
produce  and  harvest  products  to  be  marketed 
as  organic,  there  are  handlers  who  transform 
and  resell  the  organic  products.  Not  all 
certifS'ing  agents  have  standards  for  handling 
organic  products.  Some  have  standards  for 
parts  of  the  food  marketing  system,  such  as 
retail  food  establishments,  that  are  not 
explicitly  covered  by  the  OFPA  or  by  the 
proposed  regulation. 

Definitions  of  processing  and  handling 
differ  across  certifying  agents  and  Stale  laws. 
Some  States,  such  as  Washington,  distinguish 
between  a  processor  and  a  handler, 
specif\'ing  21  actions  which  constitute 
processing  and  defining  a  handler  as  anyone 
who  sells,  distributes,  or  packs  organic 
products.  Washington  does  not  consider 
retail  grocery  stores  and  restaurants  to  be 
organic  handlers  or  processors. 
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adopt  procedures  that  may 
mpolling  of  organic  food.  The 
e!  tablishing  the  basis  for 
01  ganic  production  among  EU 
imports  from  outside  the 
in  1991  (Council 
|.  The  EU  regulations  only 
non-EU  countries  whose 
have  been  recognized  as 
EU  standards  (Commission 


Agriculture,  Forestry,  and 
in  Japan  recently 


announced  proposed  standards  and  third- 
party  certification  requirements.  Under 
Japan's  proposed  standards,  certifying  agents 
from  countries  without  national  organic 
standards  administered  by  a  federal 
government  will  have  to  be  accredited 
(registered)  with  MAFF  to  obtain  approval  to 
certify  products  destined  for  the  Japanese 
market.  The  Japanese  proposal  includes 
provisions  for  country-to-country 
equivalency  recognition  of  other  national 
programs. 

The  Proposed  Rule 

The  proposed  rule  follows  the  structure 
established  in  the  OFPA.  By  adopting  this 
alternative,  the  Department  would  follow 
legislative  direction  in  the  OFPA.  All 
products  marketed  as  organic  will  have  to  be 
produced  and  handled  as  provided  in  the 
OFPA  and  the  regulations.  Compared  to 
current  organic  practices,  the  proposed  rule 
sets  a  more  stringent  system  of  requirements. 

Accreditation  and  Certification 

The  rule  specifies  the  accreditation  and 
certification  process.  Persons  providing 
certification  of  organic  production  and 
handling  must  be  accredited  by  USDA 
through  the  NOP.  Applicants  for 
accreditation  must  document  their  abilities  to 
certify  according  to  the  national  standards 
and  to  oversee  their  clients'  compliance  with 
the  requirements  of  the  OFPA  and  NOP 
regulations.  Producers  and  handlers  of 
organic  products  must  be  certified  by  an 
accredited  certifying  agent.  Producers  and 
handlers  are  required  to  document  their 
organic  plans  and  procedures  to  ensure 
compliance  with  the  OFPA. 

All  certifying  agents  would  have  to  be 
accredited,  and  certification  by  producers 
and  handlers  would  not  be  voluntary.  The 
exceptions  are:  (1)  Growers  and  handlers 
with  gross  organic  sales  of  $5,000  or  less 
would  be  exempt  from  certification;  and  (2) 
a  handling  operation  may  be  exempt  or 
excluded  from  certification  according  to 
provisions  described  in  the  rule's  subpart  B. 
Applicability.  For  example,  a  handling 
operation  that  is  a  retail  food  establishment 
or  portion  of  a  retail  food  establishment 
would  be  exempt  if  it  handles  organically 
produced  agricultural  products  but  does  not 
process  them,  and  would  be  excluded  from 
the  requirement  to  be  certified  if  it  processes 
or  prepares,  on  the  premises  of  the  retail  food 
establishment,  raw  and  ready-to-eat-food 
from  agricultural  products  that  are  previously 
labeled  as  "100  percent  organic."  "organic." 
or  "made  with  organic  (specified 
ingredients)."  However,  this  exemption  does 
not  extend  to  other  provisions  of  the 
proposed  rule  such  as  prevention  of  contact 
with  prohibited  substances. 

USDA  will  charge  applicants  for 
accreditation  a  $500  fee  at  the  time  of 
application.  USDA  will  also  charge 
applicants  for  costs  over  $500  for  site 
evaluation  of  the  applicant's  business.  The 
applicant  would  be  charged  for  travel  costs, 
per  diem  expenses,  and  any  miscellaneous 
costs  incurred  with  a  site  evaluation.  Review 
of  documents  for  renewal  of  accreditation 
will  be  charged  at  an  hourly  rate. 

Producers  and  handlers  will  not  pay 
certification  fees  to  USDA.  Certification  fees 


will  be  established  by  the  accredited 
certifying  agents.  USDA  will  not  set  fees.  The 
rule  requires  certifying  agents  to  submit  a 
copy  of  their  fee  schedules  to  USDA.  post 
their  fees,  and  provide  applicants  estimates 
of  the  costs  for  initial  certification  and  for 
renewal  of  certification. 

Production  and  Handling 

The  rule  establishes  standards  for  organic 
production  of  crops  and  livestock  and 
handling  of  organic  products.  These 
standards  were  developed  from  specific 
requirements  in  the  OFPA.  recommendations 
from  the  National  Organic  Standards  Board 
(NOSB).  review  of  existing  organic  industry 
practices  and  standards,  public  comments 
received  on  the  1997  proposal  and 
subsequent  issue  papers,  and  public 
meetings. 

The  proposed  rule  establishes  a  number  of 
requirements  for  producers  and  handlers  of 
organic  food.  These  requirements  will  affect 
fanning  operations,  packaging  operations, 
processing  operations  and  retailers.  Some  of 
the  major  provisions  are:  (1)  Land 
requirements;  (2)  crop  nutrient  requirements; 
(3)  crop  rotation  requirements;  (4)  pest 
management  requirements;  (5)  livestock 
management  requirements;  (6)  processing 
and  handling  requirements;  and  (7) 
commingling  requirements. 

National  List 

The  National  List  lists  allowed  synthetic 
substances  and  prohibited  non-synthetic 
substances  that  may  or  may  not  be  used  in 
organic  production  and  handling  operations. 
The  list  identifies  those  synthetic  substances, 
which  would  otherwise  be  prohibited,  that 
may  be  used  in  organic  production  based  on 
the  recommendations  of  the  NOSB.  Only 
those  substances  on  the  National  List  may  be 
used.  The  National  List  also  identifies  those 
natural  substances  that  may  not  be  used  in 
organic  production,  as  determined  by  the 
Secretary  based  on  the  NOSB 
recommendations. 

Testing 

When  certifying  agents  have  reason  to 
believe  organic  products  contain  a  prohibited 
substance,  they  may  conduct  residue  tests. 
The  rule  incorporates  the  national  mean  of 
detected  residues  for  specific  commodity/ 
pesticide  pairs  and  clarifies  how  unavoidable 
residual  environmental  contamination  would 
be  used  in  residue  testing. 

Labeling 

The  rule  also  states  how  organic  products 
may  be  labeled  and  permitted  uses  of  the 
USDA  organic  seal.  In  addition  to  the  USDA 
seal  and  the  certifying  agent's  seal, 
information  on  organic  food  content  may  be 
displayed.  It  is  important  to  note  that  small 
businesses  who  are  certified  may  use  the 
USDA  seal. 

Recordkeeping 

The  rule  will  require  certifying  agents, 
producers,  and  handlers  to  keep  certain 
records.  Certifying  agents  will  be  required  to 
file  periodic  reports  with  USDA.  Producers 
and  handlers  will  be  required  to  notify  and 
submit  reports  to  their  certifying  agent.  While 
recordkeeping  is  a  standard  practice  in 
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conventional  and  organic  farming,  the 
proposal  adds  recordkeeping  and  reporting 
requirements  which  do  not  exist  for  growers 
and  handlers  operating  without  certification. 
Similarly,  certifying  agents  would  face 
additional  recordkeeping  and  reporting 
requirements,  particularly  those  certifying 
agents  operating  without  external 
accreditation.  State  and  private  certifying 
agents  regulate  the  use  of  organic  seals  and 
logos.  The  proposed  rule  permits  certifying 
agent  logos  and  requires  the  name  of  the 
certifying  agent  on  processed  organic  foods. 

Alternatives  to  the  Proposed  Rule 

As  required  by  E.O.  12866,  alternatives  to 
the  proposed  rule  were  considered.  The 
identified  alternatives  were  the  Status  Quo 
and  Industry-Developed  Standards.  The  costs 
and  benefits  of  each  alternative  were  assessed 
to  the  extent  possible. 

Status  Quo:  The  Organic  Market  in  the 
Absence  of  Federal  Regulation 

This  is  the  no  program  alternative.  There 
would  be  no  national  stanaard  or  national 
program  of  accreditation  and  certification. 
Certification  would  be  voluntary  and 
certifying  agents  would  not  have  third  party 
accreditation.  Some  producers  and  handlers 
would  operate  with  certification  provided  by 
private  organizations  or  State  programs. 
Other  producers  and  handlers  would 
characterize  their  foods  as  organic  but  would 
not  be  certified. 

A  mix  of  State  and  private  programs  may 
continue  to  operate  according  to  varying 
standards.  In  States  without  organic  laws  or 
States  where  certification  is  voluntary,  goods 
would  be  marketed  as  organic  without  third 
party  certification.  Even  under  this  scenario, 
organic  food  produced  in  States  with 
production  standards  and  certification  may 
be  produced  using  similar  practices  because 
most  State  standards  follow  similar 
requirements:  A  3  year  transition,  prohibited 
use  of  certain  substances  (lists  of  substances 
tend  to  overlap),  practices  which  prevent 
commingling  with  conventional  products, 
and  where  livestock  standards  exist,  organic 
feed. 

In  addition,  at  the  time  the  OFPA  was 
enacted,  the  industry  had  been  unable  to 
agree  on  organic  standards.  Recently,  there 
has  been  movement  toward  shared  standards 
partly  in  response  to  efforts  to  develop 
national  organic  standards  including  the 
1997  proposal  and  the  public  NOSB  process. 
The  Organic  Trade  Association  (OTA)  has 
developed  "American  Organic  Standards" 
which  the  OTA  Board  recently  ratified.  The 
OTA  describes  itself  as  "  *  *   *  a  national 
association  representing  the  organic  industry 
in  Canada,  the  United  States  and  Mexico. 
Members  include  growers,  shippers, 
processors,  certifying  agents,  farmer 
associations,  brokers,  consultants, 
distributors  and  retailers.  Established  in  1985 
as  the  Organic  Foods  Production  Association 
of  North  America,  the  Organic  Trade 
Association  works  to  promote  organic 
products  in  the  marketplace  and  to  protect 
the  integrity  of  organic  standards."  (OTA 
website).  Although  there  is  substantial 
consensus  on  the  draft  standards,  acceptance 
is  not  unanimous. 


The  draft  standards  developed  through 
OTA  correspond  closely  to  many  elements  in 
the  proposed  national  organic  program.  OTA 
envisions  a  system  of  accreditation  and 
certification  of  producers  and  handlers  but 
not  restaurants  and  grocery  stores.  The  list  of 
allowed  and  prohibited  substances  mirrors 
the  list  developed  by  the  NOSB.  Production 
practices  for  crops  and  livestock  include  the 
common  features  in  most  State  and  private 
programs — a  3  year  transition,  no 
commingling,  use  of  organic  feed,  limits  on 
the  use  of  antibiotics,  requirements  for  an 
organic  plan  and  recordkeeping.  Hence,  even 
in  the  absence  of  a  national  program,  the 
organic  industry  may  be  moving  toward  a 
common  standard. 

Under  the  status  quo-no  national  program 
alternative,  producers  and  handlers  who 
chose  to  be  certified,  or  who  are  required  by 
State  laws  to  be  certified,  would  pay  fees  that 
would  vary  depending  on  the  market  for  the 
particular  private  certifying  agent's  service 
and  whether  a  State  certification  program 
was  operating  with  subsidized  fees. 

No  federal  funds  would  be  used,  there 
would  be  no  transfer  from  federal  taxpayers 
at  large  to  organic  market  participants,  and 
there  would  be  no  federal  regulatory  barriers 
to  entry  into  organic  production  and 
handling. 

International  access  for  domestic  organic 
products  may  be  very  influential  on 
development  of  the  organic  industry  in  the 
United  States.  A  food  trade  publication  (The 
Natural  Foods  Merchandiser)  tracked  organic 
sales  for  a  while  in  the  1990s  showing  annual 
growth  in  retail  sales  of  20-25  percent 
between  1990  and  1996  (Table  1).  This 
growth  took  place  in  the  absence  of  a 
national  program. 

In  the  absence  of  national  standards,  U.S. 
organic  producers  have  been  able  to  access 
European  markets  only  by  obtaining  specific 
product  permissions  granted  to  individual 
importers  by  organic  regulatory  authorities  in 
an  EU  member  state  (Byng,  p.  27-28  1994). 
This  process  has  required  the  importer  to 
satisfy  the  authorities,  through 
documentation  and  possible  site  inspection, 
that  the  product  in  question  has  been 
certified  to  and  produced  under  equivalent 
standards  of  production  and  inspection.  This 
case-by-case  process  of  approving  imports 
was  intended  as  a  temporary  arrangement  to 
accommodate  non-EU  countries  that  had  not 
yet  established  government  systems 
regulating  organic  production  and 
certification.  Another  step  State  and  private 
organic  certifying  agencies  have  taken  to 
access  international  markets  in  the  absence  of 
a  national  program  has  been  a  voluntary,  fee- 
for-service  program  to  verify  that  they 
comply  with  the  requirements  prescribed 
under  ISO  Guide  65. 

Governments  in  foreign  markets  and 
foreign  private  processors  and  retailers  are 
expected  to  insist  on  additional  verification 
that  goods  have  been  produced  to  acceptable 
organic  standards.  This  would  likely  lead  to 
an  increased  use  of  private  accreditation 
services  and  of  USDA's  ISO  Guide  65 
verification  service.  USDA's  ISO  Guide  65 
verification  services  are  provided  on  a  user 
fee  basis  with  full  cost  recovery.  These 
private  accreditations  and  USDA's 


verifications  would  increase  costs  for 
certifying  agents  and  producers  and  handlers. 
In  addition,  establishmg  reciprocity  between 
certifying  agents  in  the  domestic  organic 
market  involves  some  cost  and  may  stifle 
growth  in  trade  of  organic  products,  although 
the  magnitude  of  these  costs  and  their  effects 
on  growth  is  unknown. 

Under  the  proposed  national  program,  all 
applicants  for  accreditation  will  be  assessed 
against  ISO  Guide  65,  eliminating  the  need 
for  a  separate  ISO  Guide  65  assessment  that 
exists  for  those  exporting  to  the  EU  in  the 
absence  of  a  national  program.  Growth  in  the 
trade  of  organic  products,  particularly 
exports,  may  be  jeopardized  by  a  status  quo- 
no  program  alternative  because  there  would 
be  no  national  program  upon  which  to 
establish  equivalency. 

Industry-Developed  Standards 

As  an  alternative  to  the  proposed  national 
program,  another  national  program  could 
adopt  industr\'-developed  standards.  For 
example,  USDA  could  adopt  the  standards 
recently  developed  by  the  Organic  Trade 
Association  or  other  consensus  standards  and 
enforce  those  standards.  Certification  to  these 
standards  could  be  performed  as  it  is 
currently,  by  private  certifiers  or  by  state 
programs.  There  could  be  variation  among 
certifiers'  standards,  but  producers  and 
certifiers  would  not  be  able  to  prohibit  use 
of  a  product  meeting  the  national  standard 
fi-om  the  production  of  other  "organic" 
products. 

There  are  various  enforcement  mechanisms 
that  are  available  under  this  alternative.  The 
USDA  could  choose  to  enforce  the  adopted 
standards.  Enforcement  could  be  left  to  other 
federal  agencies  or  State  governments.  For 
example,  the  Federal  Trade  Commission 
could  regulate  truth  in  advertising  with 
respect  to  organic  food;  the  USDA  Food 
Safety  Inspection  Service  could  regulate 
labeling  of  organic  meat  and  poultry 
products. 

Adopting  the  industry  standard  as  the 
USDA  standard,  the  USDA  could  provide  an 
acceptable  national  standard  that  would  be 
necessary  in  establishing  equivalency  to 
access  international  organic  markets,  and 
eliminate  the  problems  associated  with 
establishing  reciprocity  in  the  domestic 
organic  market. 

It  is  important  to  note  that  it  may  be 
difficult  to  develop  consensus  industry 
standards.  For  example,  while  standards 
recently  proposed  by  OTA  were  developed 
with  significant  industr>'  input  they  may  not 
represent  the  kind  of  consensus  that  is  the 
r.3sult  of  this  proposed  rule. 

Number  of  Affected  Parties  and  Profections 

In  assessing  the  impacts  of  the  rule,  we 
have  attempted  to  determine  the  number  of 
certifying  agents,  private  and  State,  that  are 
currently  operating,  and  considered  the 
factors  likely  to  affect  the  number  of 
certifying  agents  after  the  rule  is 
implemented.  We  have  attempted  to 
determine  the  number  of  currently  operating 
producers  and  handlers  that  would  be 
affected.  And,  we  have  considered  the  factors 
which  might  affect  the  number  of  producers 
and  handlers  after  the  program  has  been 
implemented. 
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producers  registered  and  certified  in 
California  to  the  OFRF  1997  list  count.  This 
would  suggest  the  number  of  non-certified 
producers  to  he  8,918,  resulting  in  the  total 
number  of  organic  producers  to  be  14.315. 
However,  it  is  important  to  note  that 
California's  structure  of  organic  production 
may  not  be  representative  of  the  national 
profile.  The  number  of  non-certified 
producers  may  be  higher  or  lower. 

CDFA  also  reports  the  number  of  registered 
and  certified  producers  by  sales  class.  Many 
producers  would  likely  be  eligible  for  the 
small  farm  (sales  less  than  S5.000)  exemption 
provided  for  in  the  OFPA.  Of  1,372  registered 
organic  farms  in  California,  907  had  sales  of 
less  than  $10,000.  Of  the  517  certified  farms, 
188  had  sales  of  under  SIO.OOO.  If  these  ratios 
are  applied  to  the  number  of  producers 
calculated,  then  the  number  of  certified 
producers  with  sales  under  SIO.OOO  would  be 
1.962.  and  the  number  of  organic  producers 
in  general  with  sales  under  510,000  would  be 
9,463.  Thus,  there  are  potentially  a  large 
number  of  farms  which  could  be  exempt 
from  certification  requirements. 

Dunn  (1995a.  1995b,  and  1997)  has 
estimated  the  number  of  certified  organic 
producers  in  the  United  States.  Dunn  (1995a, 
1995b)  estimated  the  number  of  certified 
producers  at  4.060  in  1994.  Dunn  (1997) 
reported  4,856  certified  organic  farms  in 
1995.  USDAs  1997  proposal  relied  on 
Dunn's  1995  estimate  of  4.060  total  certified 
producers.  Dunn's  numbers  have  been  used 
because  Dunn's  1995  work  was  an  official 
USDA  study.  The  methods  used  were 
reviewed  by  USDA  and  the  resulting 
estimates  are  official  USDA  statistics. 
Although  Dunn's  1997  estimates  were  not  a 
USDA  study,  the  1997  study  used  the  same 
approach  as  the  1995  study. 

An  adjustment  is  needed  to  account  for  the 
number  of  producers  who  are  practicing 
organic  agriculture  but  who  are  uncertified 
and  would  be  affected  by  this  proposed  rule. 
We  reject  the  idea  of  expanding  by  the 
certified-to-registered  ratio  reported  in 
California  for  reasons  previously  stated.  We 
assume  that  the  number  of  organic-but-not- 
certified  producers  in  1999  is  about  4.000. 
We  adopt  this  figure  recognizing  that  there 
may  be  1,000  such  farms  in  California,  given 
that  there  were  855  in  CDFA's  report  on  1995 
registrations.  The  total  number  of  organic 
farms  for  assessing  the  impact  of  the  rule  is 
12.200  in  1999. 

Data  collected  by  AMS  indicate  that  the 
number  of  certified  organic  farmers  increased 
about  12  percent  per  year  during  the  period 
1990  to  1994.  OFRF  survey  efforts  indicate 
that  growth  has  continued,  though  it  is  not 
clear  whether  the  growth  rate  has  changed. 
We  use  the  average  growth  rale  from  Dunn's 
time  series  from  1991-1994.  which  was  about 
14  percent.  The  true  rate  of  growth  could  be 
higher  or  lower.  By  applying  the  14-percent 
growth  rate  to  Dunn's  (1995)  estimate,  the 
number  of  certified  organic  producer 
potentially  affected  in  1999  is  8,200  and 
12.150  in  2002. 

We  have  no  national-level  growth  rates  for 
not-certified  organic  farms.  The  limited  times 
series  from  CDFA  is  of  limited  value  in 
estimating  a  growth  rate.  We  suspect  it  is  less 
than  the  rate  for  certified  farms  because 


certification  has  value  and  organic  producers 
would  be  expected  to  take  advantage  of  the 
marketing  advantages  of  certification. 
Furthermore,  the  emergence  of  State 
certification  programs  that  appear  to  have 
lower  certification  fees  than  private 
certification  entities  may  have  encouraged 
more  organic  producers  to  be  certified. 
Therefore,  for  purposes  of  analyzing  the 
impacts  of  the  rule  for  the  Paperwork 
Reduction  Act,  we  assume  growth  of  non- 
certified  organic  producers  from  4,000  in 
1999  to  5,000  non-certified  farms  by  2002. 
making  the  total  number  of  farms  potentially 
affected  by  the  rule,  17,150  farms.  However, 
we  request  comment  and/or  data  on  the 
number  and  the  growth  of  certified  and  non- 
certified  organic  farms. 

Organic  Handlers 

Little  information  exists  on  the  number  of 
handlers.  They  include  processors  such  as 
organic  soup  manufacturers,  organic  food 
packaging  operations,  and  organic  food 
wholesalers.  USDA  has  estimated  that  there 
were  600  entities  in  this  category  in  1994 
(Dunn  1995b).  AMS  estimated  that  the 
growth  rate  was  11  percent  from  1990 
through  1994  (Dunn  1995b).  More  recent  data 
from  CDFA  registration  records  suggest  a 
growth  rate  of  about  28  percent  (California 
Department  of  Health  Services  1999).  For 
projection  purposes,  we  use  a  growth  rate  of 
20  percent,  which  makes  the  number  of 
handlers  for  1999  1.250  and  for  2002  2,150. 
Reasons  for  growth  include  the  general 
increase  in  organic  production  and  growth  in 
the  market  for  processed  organic  foods, 
including  multiingredient  products.  Again, 
these  projections  are  based  on  limited  data 
from  the  early  1990's,  and  growth  may  have 
slowed  or  increased.  We  request  comment 
and/or  data  on  the  number  and  the  growth 
rate  of  processors  and  handlers  in  the  organic 
industry. 

Retail  Food  Establishments 

Retailers  of  organic  food  are  grocery  stores, 
bakeries,  restaurants  and  other 
establishments  that  process  or  prepare  raw 
and  ready-to-eat  food.  Most  are  not  currently 
subject  to  either  voluntary  practices  or 
mandatory  standards  of  the  organic  industry. 
Although  they  are  excluded  from  the 
certification  requirements,  they  are  subject  to 
other  processing,  handling,  and  other 
production  related  requirements  of  the 
proposed  rule.  Hence,  a  new  stratum  of  the 
organic  industry  will  be  regulated  by  the 
proposed  rule. 

Dunn's  (1995a)  estimates  the  number  of 
certified  retailers  to  be  31  in  1995.  It  is  not 
clear  whether  Dunn's  (1995a)  definition  of 
retailers  and  the  proposed  definition  stated 
above  are  consistent.  Hence,  the  total  number 
of  retailers  that  may  be  regulated  remains 
unknown.  USDA's  Economic  Research 
Service  (ERS)  reports  there  were  161.707 
grocery  stores  in  1997  (ERS  website).  Many 
of  these  stores  sell  organic  products  and  may 
be  affected  by  the  proposed  rule.  The  effect 
of  the  proposed  regulation  on  the  growth  of 
retailers  remains  unknown.  We  request 
comment  and/or  data  on  the  number  and  the 
growth  rate  on  the  retailers  of  organic  food. 
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Foreign  Entities 

The  discussion  of  the  number  of  affected 
parties  has  focused  on  domestic  certifying 
agents,  producers,  and  handlers.  We 
recognize  that  foreign  entities  may  apply  for 
accreditation  and  foreign  producers  and 
handlers  may  be  certified  under  the  NOP. 
Furthermore,  upon  request  of  a  foreign 
government,  a  foreign  certifying  agent  may 
meet  the  requirements  for  accreditation  when 
the  Administrator  determines  that  the 
certifying  agent  meets  the  requirements  of  the 
NOP. 

At  this  time,  we  have  no  information 
regarding,  the  number  of  foreign  entities 
which  may  enter  the  NOP.  We  do  not  know 
how  many  foreign  producers  and  handlers 
are  marketing  goods  as  organic,  nor  do  we 
know  how  many  will  seek  to  be  certified 
under  the  NOP.  Accredited  certifying  agents 
will  be  able  to  certify  operations  outside  the 
United  States  and  foreign  certifying  agents 
may  become  accredited  by  USDA.  It  is  likely 
that  the  costs  for  accreditation  will  be  higher 
for  foreign  applicants  for  accreditation. 
Foreign  applicants  will  face  the  same  costs  as 
domestic  applicants  but  the  levels  of  cost 
would  reflect  generally  higher  costs  of 
foreign  travel  and  per  diem  expenses  for  site 
evaluation  and  miscellaneous  costs  such  as 
for  translation  of  documents.  For  purposes  of 
estimating  the  paperwork  burden  described 
elsewhere,  we  assume  10  foreign  certifying 
agents  in  the  first  3  years  of  the  program.  We 
request  comment  and/or  data  on  the  number 
and  the  growth  rate  of  foreign  entities  that 
mav  export  to  the  U.S.  organic  market. 

Benefits  of  the  Proposed  Rule 

The  benefits  from  implementation  of  the 
proposed  rule  are:  (1]  Improved  protection  of 
buyers  from  misleading  claims  and  more 
information  on  organic  food;  (2)  reduced 
administrative  costs:  and  (3)  improved  access 
to  international  organic  markets.  Not  all 
benefits  that  may  arise  from  the  rule  are 
quantifiable.  Where  economic  data  are 
available,  they  may  relate  to  costs  and  are 
generally  not  adequate  to  quantify  economic 
benefits. 

Information 

Potential  benefits  to  consumers  as  a  result 
of  the  proposed  rule  include  more 
information  on  organic  food,  and  protection 
from  false  and  misleading  organic  food 
claims.  Consumers  may  be  misled  by  labels 
on  processed  and  raw  products  claiming  to 
be  organic.  In  particular,  with  processed 
food,  some  of  the  ingredients  may  not  be 
organically  produced,  or  the  product  may 
contain  less  organic  content  than  the 
consumer  assumes.  The  USDA  organic  seal 
will  provide  consumers  a  quick  tool  to  verify 
that  goods  offered  for  sale  as  organic  are  in 
fact  organic.  To  the  extent  that  consumers 
view  the  seal  as  an  important  information 
too,  that  is,  product  with  the  seal  is  perceived 
as  more  desirable,  they  may  enhance  the 
ability  of  producers  to  realize  the  price 
premiums  associated  with  certified  products. 

There  is  anecdotal  evidence  to  suggest  that 
consumer  fraud  involving  organic  food  does 
occur  (Mergentime  1997).  Criminal 
prosecutions  involving  felony  pleas  and  fines 
have  taken  place  (Mergentime  1997). 


However,  we  have  no  evidence  to  suggest 
that  this  problem  is  wide-spread  (Mergentime 
1995).  Also,  it  is  important  to  recognize  that 
the  organic  industry's  effort  to  police  itself 
and  the  remedies  provided  by  the  judicial 
system  may  be  adequate  to  address  consumer 
fraud.  Mergentime  (1997)  documents  the 
effect  of  litigating  fraud  cases  on  the 
industry.  However,  we  request  comment  and/ 
or  data  on  the  extent  and  the  severity  of 
consumer  fraud  that  may  exist. 

Some  producers  may  have  limited  their 
organic  livestock  production  because  of 
uncertainty  regarding  the  standards  that 
would  be  used  in  the  NOP.  By  removing  the 
uncertainty,  producers  may  increase 
production,  thereby  increasing  the  quantity 
of  live.stock  products. 

Reduced  Administrative  Costs 

The  proposed  rule  addresses  the  problem 
of  existing  certifying  agents  using  different 
standards  and  not  granting  reciprocity  to 
other  certifying  agents.  By  accrediting 
certifying  agents,  the  rule  would  establish  the 
requirements  and  enforcement  mechanisms 
that  would  reduce  inconsistent  certification 
services  and  lack  of  reciprocity  between 
certifying  agents.  In  the  current  system,  the 
certifying  agent  of  a  final  product  is  not 
required  to  recognize  the  certification  of  an 
intermediate  product.  Both  primary  farmers 
and  food  handlers  may  face  a  risk  of  being 
unable  to  sell  a  certified  organic  product 
when  more  than  one  certifying  agent  is 
involved.  Bv  imposing  a  uniform  standard  of 
certification  and  production,  costs  associated 
with  establishing  reciprocity  between 
certifying  agents  will  be  eliminated. 
However,  the  magnitude  of  this  benefit 
cannot  be  gauged  without  quantification.  In 
particular,  with  the  increasing  consensus 
within  the  organic  industry,  the  benefit  may 
not  be  large. 

It  is  important  to  distinguish  between 
consensus  with  respect  to  standards  of 
production  and  consensus  with  respect  to 
certifying  agents  practices.  There  is  growing 
consensus  regarding  crop  standards, 
livestock  standards  are  more  problematic. 
And,  consensus  is  least  evolved  regarding 
standards  of  conduct  and  practice  for 
certifying  agents.  There  is  no  consensus 
regarding  whether  certifying  agents  should  be 
accredited  or  who  the  accrediting  body 
should  be. 

Industry-wide  training  costs  may  decrease. 
The  proposed  uniform  standards  of 
production,  certification  should  enable 
organic  inspectors  to  move  more  easily  from 
one  certifying  agent  to  another  than  the 
current  system. 

In  addition,  USDA  accreditation  of 
certifying  agents  would  present  opportunities 
for  sharing  information  about  standards, 
practices,  and  the  general  requirements  of  the 
program  through  the  NOP  staff.  USDA  will 
undertake  a  number  of  outreach  and 
education  efforts  in  connection  with  the 
launch  of  the  NOP.  Compliance  guides  and 
other  printed  material  will  be  prepared 
which  will  be  more  readily  understood  than 
the  Federal  Register  document.  NOP  staff 
will  participate  at  industry  meetings  and  will 
likely  host  public  information  exchange 
meetings. 


International  Markets 

The  final  national  program  rule  is  expected 
to  lead  to  EU  acceptance  of  NOP  certified 
organic  products.  That  is,  it  is  anticipated 
that  the  EU  would  determine  that  the  NOP 
is  acceptable  vis-a-vis  EU  regulation  2092/91. 
Article  11  of  EU  Reg.  2092/91  establishes  the 
conditions  under  which  organic  products 
may  be  imported  from  third  countries  and 
addresses  the  framework  for  equivalency. 
The  NOP  is  a  national  program  that  should 
be  acceptable  to  the  EU  and  other 
governments.  The  result  would  be  the 
removal  of  trade  restrictions,  thereby 
possibly  increasing  the  growth  in  exports  of 
organic  food  products. 

Currently,  despite  restricted  access  to  the 
European  market,  the  United  States  is  the 
most  important  non-EU  supplier  of  organic 
products  to  EU  countries  (Foreign 
Agriculture  Service  (FAS),  1995).  import 
authorizations  have  been  granted  for  a 
number  of  raw  and  processed  commodities, 
including  sunflowers,  buckwheat,  beans, 
sugar,  and  apples.  Demand  is  strong 
throughout  the  European  market,  and  the 
organic  market  share  was  1-2  percent  of  total 
food  sales  in  1997  (Collins). 

Lohr  (1998)  cites  several  growth 
projections: 

Annual  growth  rales  of  25%  to  30%  have 
been  experienced  in  the  EU.  the  United 
States,  and  japan  for  over  five  years,  but 
growth  is  already  slowing  in  some  product 
categories  (PSC.  Scott)  •   *   *  Segger  projects 
that  the  EU  market  will  reach  S58  billion  and 
the  U.S.  market  $47  billion  by  2006.  Ahmed 
suggests  that  the  Australian  market  could 
grow  to  S571  million  by  2000,  whereas 
LaFond  projects  that  the  value  of  Canadian 
organics  will  reach  S145  million  by  2006. 
Mergentime  forecasts  the  Japanese  market 
will  reach  S2.6  billion  by  2000  (Lohr.  1126). 

Lohr  further  states  that  these  projected 
future  growth  rales  are  based  on  straight-line 
extrapolations  of  current  sales  and  growth 
rates  without  understanding  the  underlying 
market  mechanisms  and  price  elasticities 
(Lohr  1998). 

Foreign  acceptance  of  the  U.S.  national 
standard  can  be  expected  to  expand  the 
universe  of  consumers  for  U.S.  producers  and 
reduce  costs  of  negotiating  and  documenting 
shipment  by  shipment. 

Costs  of  the  Proposed  Rule 

The  costs  of  the  proposed  regulation  are 
the  direct  costs  of  complying  with  the 
specific  standards.  It  is  important  to  note  that 
while  some  costs  associated  with 
accreditation  and  certification  are  quantified, 
costs  stemming  from  other  provisions  of  the 
proposed  regulations  are  not.  In  addition, 
this  is  a  short-run  analysis.  The  analysis 
examines  the  costs  that  may  be  incurred  from 
1999  to  2002.  It  is  not  possible  at  this  time 
to  conduct  a  longer-run  analysis  because  we 
do  not  know  enough  about  the  fundamental 
supply  and  demand  relationships  to  make 
economically  sound  long  run  projections. 

Accreditation  Costs 

USDA  has  identified  36  private  certifying 
agents  and  13  State  programs  providing 
certification.  These  49  entities  are  considered 
likelv  applicants  during  the  first  18  months 
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applicant's  place  of  business.  In  general, 
more  distant  and  more  remote  locations  will 
involve  higher  travel  costs. 

Accreditation  will  include  verification  of 
adherence  to  ISO  Guide  65.  Recent 
experience  with  USDA's  program  to  verify 
organic  certifying  agents  to  ISO  Guide  65 
indicates  that  roughly  32  stafi'  hours  are 
required.  Although  much  of  the  accreditation 
site  evaluation  will  involve  comparisons 
against  ISO  Guide  65,  additional  hours  will 
be  required  because  USDA  will  be  evaluating 
additional  aspects  of  the  applicant's 
operation  to  determine  if  the  applicant  is 
qualified  to  perform  as  an  accredited  agent 
for  the  NOP.  Based  on  experience  with  ISO 
Guide  65  verifications,  we  project  that  small 
applicants  with  a  simple  business  structure 
will  require  3  days  and  large  applicants  with 
more  complex  business  structure  will  require 
5  days.  Thus,  the  total  number  of  hours  to  be 
charged  would  range  from  24  to  40  hours.  At 
the  base  rate  of  $95.00,  the  charge  for  hours 
of  service  would  be  $2,28O-$3,800. 

Per  diem  costs  would  cover  3  to  5  days, 
totaling  $240-$400.  A  review  of  domestic 
travel  by  USDA  staff  during  fiscal  year  1999, 
indicates  that  transportation  costs  ranging 
from  $500-$600.  Miscellaneous  costs  are 
estimated  to  add  another  $50  to  each  site 
visit.  Thus,  the  total  site  visit  cost  would 
range  from  $3,070  to  $4,850. 

During  the  18-month  transition  period, 
USDA  intends  to  use  2  reviewers  for  site 
evaluation  visits.  One  reviewer  will  come 
from  the  QSCP  audit  staff  and  will  be 
familiar  with  the  ISO  Guide  65  verification; 
the  other  reviewer  will  come  from  the  NOP 
staff  and  will  be  familiar  with  requirements 
of  the  organic  program.  The  two  will  conduct 
the  site  evaluation  jointly.  We  anticipate  only 
one  reviewer  will  be  required  after  the 
transition  period.  During  the  18  month 
transition  period,  applicants  will  be  charged 
for  travel  and  per  diem  costs  for  two  persons, 
but  not  application  fees  or  hourly  fees.  Thus, 
the  estimated  expenditures  (travel  and  per 
diem)  for  these  initial  accreditations  will  be 
$1,530-$2,050.  Table  3  estimates  the  total 
initial  costs  for  an  applicant  to  become 
accredited. 

Currently  few  private  certifying  agents  are 
operating  with  third  party  accreditation. 
Fetter  (1999)  reports  that  in  a  sample  of  18 
certification  programs  four  programs  were 
accredited  and  one  had  accreditation 
pending.  All  of  these  were  large,  private 
certifying  agents.  Those  certifying  agents 
currently  accredited  by  third  parties  will 
likely  pay  less  for  USDA  accreditation.  In  its 
first  proposal,  USDA  stated  at  FR  62:65860, 
"We  are  aware  that  certifiers  currently  may 
pay  in  excess  of  $15,000  for  accreditation  by 
a  private  organization."  Commenters  thought 
this  figure  was  too  high.  One  commenter, 
which  operates  the  International  Federation 
of  Organic  Agriculture  Movements  (IFOAM) 
Accreditation  Programme  under  license  to 
IFOAM,  stated  "It  is  possible  that  the  largest 
programme  operating  a  chapter  system  with 
activities  in  many  countries  (which  is 
included  in  their  IFOAM  evaluation)  paid 
this  amount  in  their  first  year.  On  the  other 
hand  the  average  cost  to  a  medium  sized 
certifier  works  out  at  around  $3000  to  $4000 
per  year."  Another  commenter  stated  "At  the 


present  time  IFOAM  accreditation  costs  less 
than  $10,000/year  for  the  largest  certifier  and 
$3-5,000  for  smaller  certifiers." 

The  direct  costs  of  accreditation,  if  all 
currently  operating  certifying  agents  become 
accredited  during  the  first  18  months 
following  the  final  rule,  is  approximately 
$75,000  to  $100,000.  This  figure  is  derived 
from  the  per  firm  costs  in  Table  3.  After  the 
first  18  months,  the  direct  cost  for  accrediting 
49  certifying  agents  would  be  approximately 
$150,000  to  $238,000. 

The  18  month  period  affects  the 
distribution  of  program  costs  between  the 
organic  industry  and  the  taxpayer.  Some  of 
the  costs  of  accreditation  would  be  absorbed 
by  the  NOP  operation  budget  appropriated  by 
Congress.  In  effect,  the  taxpayers  are 
subsidizing  the  organic  industry.  Without 
this  subsidy,  the  total  cost  of  accreditation 
may  approach  $1  million. 

Private  certifying  agents  and  state  programs 
that  do  not  mirror  the  proposed  regulation 
may  incur  additional  costs  to  change  their 
programs  to  adopt  the  proposed  national 
standards.  The  discussion  on  the  effect  of  the 
proposed  regulation  on  existing  state 
programs  is  in  "State  Program  Costs."  The 
cost  associated  with  changing  existing 
private  certifying  programs  is  not  quantified. 

Also,  certifying  agents  who  have  been 
operating  without  third  party  accreditation 
will  face  new  costs.  Compared  to  the  direct 
costs  of  $3,000-$5,000  per  year  indicated  by 
the  commenters,  the  direct  costs  of  USDA 
accreditation  will  be  smaller.  The  direct  costs 
for  certifying  agents  obtaining  accreditation 
during  the  first  18  months,  when  USDA  will 
not  impose  an  application  fee  or  hourly 
charges,  will  be  limited  to  travel  and  per 
diem  costs.  Furthermore,  USDA's  charges  are 
imposed  every  5  years,  not  annually. 

A  national  accreditation  program  may 
shrink  the  market  for  a  third-party 
accreditation.  Certifying  agents  will  have 
little  incentive  to  maintain  or  seek  a  second 
accreditation  by  a  private  organization  unless 
that  accreditation  sufficiently  enhances  the 
market  value  of  the  certifying  agent's 
services.  Thus,  the  market  will  determine 
whether  other  accrediting  entities  continue  to 
have  a  U.S.  market  for  their  services. 

Training  programs  are  currently  offered  by 
the  Independent  Organic  Inspectors 
Association  (lOIA),  an  organization  of 
approximately  165  organic  certification 
inspectors,  and  by  some  of  the  larger 
certifying  agents  (lOIA,  p.  1).  Costs  to 
existing  certifying  agents  to  provide 
additional  training  to  other  staff  are  difficult 
to  measure  in  the  absence  of  information  on 
current  staff  skill  levels  or  the  existence  of 
formal  training  other  than  inspector  training. 
Some  agencies  rely  on  volunteer  staff  who 
may  have  had  no  formal  training,  but  the 
extent  of  this  practice  is  unknown.  AMS 
intends  to  offer  assistance  to  certifying 
agents,  producers,  and  handlers  by  providing 
guide  books  and  other  printed  material  that 
would  enable  participants  to  better 
understand  the  regulations.  In  addition,  AMS 
intends  to  continue  open  and  frequent 
communication  with  certifying  agents  and 
inspectors  to  provide  as  much  information  as 
possible  to  aid  them  in  fulfilling  the 
requirements  of  the  regulations. 
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The  OFPA  requires  that  private  certifying 
agents  furnish  reasonable  security,  such  as  a 
bond,  for  the  purpose  of  protecting  the  rights 
of  participants  in  the  organic  certification 
program.  Specifics  requirements  regarding 
reasonable  security  have  not  yet  been 
established.  It  is  expected  that  there  will  be 
costs  to  certifying  agenls  from  these 
requirements. 

Certification  Costs 

State  laws  vary  widely  on  organic 
certification  and  registration.  Some  States 
require  only  that  an  organic  producer  register 
and  make  certification  voluntary.  Other 
States  require  certification  by  the  State's  own 
agents,  while  others  accept  certification  by  a 
private  certifying  agent.  The  least  stringent 
requirement  among  States  with  organic 
legislation  is  that  products  marketed  as 
organic  comply  with  their  definition  of 
organic  but  both  registration  and  certification 
are  voluntary.  Thirteen  States  operate 
programs  to  certify  organic  production.  In 
many  States  producers  may  claim  their 
product  is  organic  but  operate  without 
certification  or  well-defined  standards.  On 
the  other  hand,  many  organic  producers 
operate  in  States  with  no  program  and 
voluntarily  secure  third  party  certification  to 
well-defined  standards. 

Under  the  proposed  rule,  USDA  will  not 
impose  any  direct  fees  on  producers  and 
handlers.  Certifying  agents  will  establish  a 
fee  schedule  for  their  certification  services 
that  will  be  filed  with  the  Secretary. 
Certifying  agents  will  provide  all  persons 
inquiring  about  the  application  process  with 
a  copy  of  their  fees.  The  certifv'ing  agent  will 
provide  each  applicant  with  an  estimate  of 
the  total  cost  of  certification  and  an  estimate 
of  the  annual  costs  of  updating  the 
certification.  However,  the  certifying  agent 
may  require  applicants  to  pay  at  the  time  of 
application  a  nonrefundable  fee  of  no  more 
than  S250  which  must  be  applied  to  the 
applicants'  fee-for-services  account.  The  S250 
limit  is  proposed  as  a  reasonable  figure 
considering  the  interests  of  certifying  agents 
and  applicants. 

The  proposed  maximum  nonrefundable  fee 
protects  certifying  agents  by  ensuring  that 
they  receive  some  payment  for  their  work  for 
applicants  should  the  applicant  lose  interest 
or  be  found  unqualified  for  certification.  For 
the  purposes  of  estimating  the  cost  of  the 
paperwork  burden  on  certifying  agents, 
USDA  has  valued  their  time  at  $27  per  hour. 
Thus,  the  $250  limit,  if  the  certifying  agent 
chooses  to  require  it,  would  cover 
approximately  9  hours  of  work.  The  $250 
limit  protects  applicants  from  paying  large 
fees  up  front  when  their  ultimate  eligibility 
for  certification  is  unknown.  The  $250  limit 
is  believed  to  be  low  enough  to  ensure 
producers  and  handlers  can  afford  to  take  the 
first  steps  for  certification  but  high  enough  to 
ensure  certifying  agents  will  have  an 
incentive  to  initiate  certification  when  the 
prospects  that  the  applicant  will  qualify  are 
unknown. 

Some  States  charge  minimal  fees  for 
certification  by  subsidizing  operating  costs 
from  general  revenues.  The  majority  of 
certifying  agents  structure  their  fee  schedules 
on  a  sliding  scale  based  on  a  measure  of  size. 


usually  represented  by  the  client's  gross  sales 
of  organic  products  but  sometimes  based  on 
the  acres  operated  (Fetter  1999  and  Graf  and 
Lohr  1999).  Some  certifying  agents  charge  an 
hourly  rate  for  inspection  and  audit  services. 
Graf  and  Lohr  have  applied  fee  schedules 
provided  by  nine  certifying  agents  to  four 
hypothetical  farms — small,  medium,  large, 
and  a  super  farm.  Tables  2A  and  2B 
summarizes  the  fees  that  Graf  and  Lohr  found 
by  applying  schedules  of  each  certifying 
agent  to  hypothetical  farms.  Total  first-year 
costs  and  subsequent  (renewal)  year  costs  for 
certification  are  shown.  The  average  cost  for 
each  size  class  should  be  interpreted  with 
care  because  the  reported  average  is  not 
weighted  by  the  number  of  clients  certified. 
In  their  study,  the  Texas  Department  of 
Agriculture  program  is  the  low-cost  certifying 
agent  for  all-size  operations.  The  high-cost 
certifying  agent  differs  across  farm  sizes. 
None  of  these  certification  programs 
mentions  costs  for  residue  testing,  which  the 
NOP  will  require  in  the  form  of  preharvest 
testing  when  there  is  reason  to  believe  that 
agricultural  products  have  come  in  contact 
with  prohibited  substances.  Preharvest 
testing  is  expected  to  be  infrequent.  Some 
certifying  agents  currently  require  soil 
nutrient  testing  and  water  quality  testing. 
The  estimated  total  initial  costs  for  a 
producer  or  handler  to  become  certified  are 
presented  in  Table  3. 

We  have  not  extended  the  average  costs 
reported  in  Tables  2A  and  2B  to  aggregate 
certification  costs  for  all  organic  farms 
because  the  number  of  organic  farms  is  not 
known  with  precision,  nor  is  their  geographic 
location  and  there  are  no  data  to  distribute 
the  population  of  organic  farms  across  size 
classes.  Like  conventional  agriculture,  the 
largest  percentage  of  farms  would  be 
expected  to  fall  in  the  smallest  sales  class. 
Many  of  the  smallest  farms  would  qualify  for 
the  small  farm  exemption  from  certification. 

In  addition,  organic  producers  and 
handlers  would  incur  the  costs  associated 
with  becoming  familiar  with  the  national 
program.  We  request  comment  and/or  data 
on  the  certification  costs  that  may  be 
imposed  on  the  organic  producers,  handlers, 
processors,  and  retailers. 

Production  and  Handling  Costs 

Producers  and  handlers  currently  active  in 
the  organic  industn,'  may  bear  costs  under  the 
proposed  national  standards.  We  believe  that 
while  some  provisions  of  the  proposed 
program  mirror  current  industry  practices, 
others  differ.  In  addition  to  the  cost 
associated  with  becoming  familiar  with  the 
national  program,  any  adjustments  stemming 
from  these  differences  will  result  in  costs. 
These  costs  are  only  qualitatively  discussed. 
This  assessment  does  not  include  a 
provision-bv-provision  analysis  of  possible 
alternatives. 

Producers 

Producers  of  organic  food  will  face 
numerous  provisions  that  will  regulate  their 
production  methods.  As  indicated  in  the 
Baseline  section,  many  of  the  requirements 
are  currently  practiced  by  certified  organic 
farmers.  Farming  operations  that  are  not 
certified,  but  are  registered  with  a  State 


government  such  as  California,  receive  copies 
of  the  State  laws  to  which  they  must  comply 
Some  organic  producers  are  neither  certified 
nor  registered  and  therefore  may  not  practice 
the  requirements  proposed.  Major  provisions 
are  discussed  to  illustrate  costs;  other 
provisions  may  also  impose  additional  costs. 
We  request  comment  and/or  data  on  the  costs 
that  may  be  imposed  on  the  producers  of 
organic  products.  In  addition,  we  request 
comment  and/or  data  on  the  similarities  and 
differences  between  the  current  practices  of 
private  and  State  programs  and  the  proposed 
requirements. 

Land  Requirement.  The  transition  period, 
which  would  specify-  the  time  during  which 
prohibited  materials  cannot  be  applied  before 
a  field  can  be  certified  as  organic,  is  included 
in  many  private  and  State  organic  standards. 
The  OFPA  specifies  a  required  transition 
period  of  3  years  before  certifying  a  field.  The 
effect  of  this  provision  on  the  currently 
certified  organic  farming  operations  may  be 
minimal.  Certifying  agents  currently  enforce 
the  3  year  transition  period  required  by  the 
OFPA.  Producers  who  are  registered  in  States 
requiring  registration,  receive  copies  of  the 
State  laws  governing  organic  production 
which  generally  require  a  3  year  transition 
period. 

The  effect  on  small  farming  operations  that 
are  neither  certified  or  registered  may  be 
significant.  Small  farming  operations  that 
have  completed  a  3  year  transition  period 
and  can  document  the  transition  will  not  be 
affected  by  this  requirement.  To  slay  in  the 
organic  industry,  those  who  have  not 
completed  the  3  year  transition  period  must 
comply  with  the  transition  period 
requirement.  They  may  incur  the  cost  of 
organic  production  for  a  significant  length  of 
time,  yet  not  be  allowed  to  sell  their  products 
as  organic.  Hence,  some  small  organic 
operations  may  exit  the  industry.  We  request 
comment  and/or  data  on  the  magnitude  of 
the  cost  associated  with  the  provision.  In 
addition,  we  request  comment  and/or  data  on 
the  similarities  and  differences  between  the 
current  practices  of  private  and  slate 
programs  and  the  proposed  requirements. 
Soil  fertility  and  crop  nutrients.  Lacking 
information,  we  have  not  quantified  the  cost 
associated  with  this  provision,  but  we 
assume  that  it  may  have  costs  Organic 
production  historically  rests  on  soil  fertility 
management.  Private  and  State  certifying 
agents  have  well  developed  standards 
addressing  care  and  treatment  of  the  soil.  The 
proposed  rule  includes  requirements  for  the 
use  of  manure  and  a  practice  standard  for 
composting  which  may  impose  additional 
costs  to  producers.  However,  not  all  organic 
farmers  use  manure  for  soil  fertility  and 
many  farmers  use  composting  practices  that 
are  consistent  with  the  proposed  rule.  We 
believe  that  this  requirement  will  have 
minimal  impact  on  certified  or  registered 
organic  producers.  We  request  comment  and/ 
or  data  on  the  magnitude  of  the  cost 
associated  with  the  provision.  In  addition, 
we  request  comment  and/or  data  on  the 
similarities  and  differences  between  the 
current  practices  of  private  and  State 
programs  and  the  proposed  requirements. 

Materials  list.  Lists  of  approved  synthetic 
materials,  including  soil  amendments  and 
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provision  may  have  costs.  We  request 
comment  and/or  data  on  the  magnitude  of 
the  costs  associated  with  the  provision.  In 
addition,  we  request  comment  and/or  data  on 
the  similarities  and  differences  between  the 
current  practices  of  private  and  state 
programs  and  the  proposed  requirements. 

Handling  requirements.  These 
requirements  prohibit  a  handler  from  using 
ionizing  radiation  for  any  purpose,  an 
ingredient  produced  with  excluded  methods, 
or  a  volatile  synthetic  solvent  in  or  on  a 
processed  agricultural  product  intended  to  be 
sold,  labeled,  or  represented  as  "100  percent 
organic",  "organic"  or  "made  with  orgcinic 
(specified  ingredients)."  We  believe, 
however,  that  the  additional  costs  associated 
with  compliance  may  be  small.  We  base  this 
assumption  on  the  thousands  of  comments 
on  the  first  proposal,  including  comments 
from  the  organic  industry,  indicating  that 
these  practices  are  widely  considered  to  be 
inconsistent  with  organic  production  and 
handling.  Lacking  information,  we  have  not 
quantified  the  cost  associated  with  this 
provision.  We  request  comment  and/or  data 
on  the  magnitude  of  the  costs  associated  with 
the  provision  In  addition,  we  request 
comment  and/or  data  on  the  similarities  and 
differences  between  the  current  practices  of 
private  and  state  programs  and  the  proposed 
requirements. 

Handlers 

Handlers  of  organic  food  may  be  defined 
and  regulated  differently  across  different 
certifying  agents  and  States.  Handlers  may 
incur  some  cost  associated  with  complying 
with  the  requirements  of  the  proposed 
regulation.  VVe  request  comment  and/or  data 
on  the  costs  that  may  be  imposed  on  the 
retailers  of  organic  products.  In  particular, 
we  request  comment  and/or  data  on  costs 
associated  with  excluded  methods,  residue 
testing,  and  labeling.  In  addition,  we  request 
comment  and/or  data  on  the  similarities  and 
differences  between  the  current  practices  of 
private  and  state  programs  and  the  proposed 
requirements. 

Retail  Food  Establishments 

Largely,  retailers  of  organic  food  are  not 
regulated.  However,  they  are  still  subject  to 
other  requirements  such  as  prevention  of 
contamination  of  organic  products  with 
prohibited  substances,  and  commingling 
organic  with  non  organic  products. 
Complying  with  these  provisions  may  incur 
some  cost.  We  request  comment  and/or  data 
on  the  costs  that  may  be  imposed  on  the 
retailers  of  organic  products. 

Labeling  Costs 

Certified  handlers  will  have  to  comply 
with  requirements  regarding  the  approved 
use  of  labels.  The  estimated  annual  cost  for 
1,977  certified  handlers  to  determine  the 
composition  of  20  products  to  be  reported  on 
labels  is  $948,960.  This  figure  is  based  on  an 
average  of  1  hour  per  product  and  an  hourly 
cost  of  $27.  Similarly,  certified  handlers  will 
have  to  design  their  labels  to  comply  with  the 
regulation.  This  is  expected  to  take  1  hour 
per  label  at  $27  per  hour  for  a  compliance 
cost  of  $948,960.  Total  label  costs  for 
certified  handlers  are  $1.9  million. 


Any  producers,  processors,  and  retailers 
who  are  not  currently  certified  but  who 
package  organic  products  are^also  subject  to 
the  labeling  requirements.  Any  changes  to 
existing  labels  and  new  labels  that  need  to 
conform  to  the  proposed  regulation  will 
incur  a  cost.  The  costs  associated  with  these 
activities  are  not  quantified.  Hence,  the  lower 
bound  on  the  labeling  cost  is  approximately 
S2  million.  We  request  comment  and/or  data 
on  the  extent  the  current  labels  will  need  to 
change  to  conform  to  the  proposed 
regulation.  In  addition,  we  request  comment 
and/or  data  on  the  similarities  and 
differences  between  the  current  practices  of 
private  and  state  programs  and  the  proposed 
requirements. 

State  Program  Costs 

A  national  program  may  impose  additional 
costs  on  States  by  requiring  changes  in  their 
existing  programs.  The  proposed  rule 
encompasses  most  of  the  principles  of 
existing  State  programs.  However,  there  are 
also  departures. 

Where  State  standards  are  below  Federal 
standards  or  where  elements  of  the  Federal 
standcU"ds  are  missing  from  a  State  program, 
these  States  would  be  required  to  make 
changes  in  their  programs  that  they  might 
otherwise  not  make.  Where  State  programs 
have  standards  in  addition  to  the  Federal 
standards  and  they  are  not  approved  by  the 
Secretary,  States  also  would  be  required  to 
make  changes  in  their  programs.  States 
without  organic  standards  or  whose  current 
standards  either  would  conform  to  those  of 
the  national  program  or  would  be  approved 
by  the  Secretary  would  not  incur  additional 
costs  resulting  from  required  changes. 
Currently,  USDA  cannot  predict  which. States 
may  be  required  to  adjust  their  existing 
programs. 

States  will  be  charged  for  accreditation, 
something  none  of  them  pay  for  now.  The 
cost  associated  with  this  provision  is 
discussed  in  the  Accreditation  Section. 

Enforcement  Costs 

Enforcement  costs  will  fall  upon  USDA's 
NOP,  States  operating  State  programs,  and  on 
certifying  agents.  Certifying  agents  will 
review  clients'  operationsand  will  notify 
clients  of  deficiencies.  Certifying  agents  can 
initiate  suspension  or  revocation  of 
certification.  Certifying  agents  will  be  aware 
of  these  overhead  costs  and  we  assume  that 
they  will  establish  fee  schedules  that  will 
cover  these  costs.  Actual  costs  to  certifying 
agents  for  enforcement  activities  will  depend 
on  the  number  of  clients,  how  well  informed 
clients  are  of  their  obligations,  and  client 
conduct.  State  programs  will  face  the  same 
obligations  and  types  of  costs  as  private 
certifying  agents. 

USDA's  enforcement  costs  are  costs 
associated  with  ensuring  private  certifying 
agents  and  State  programs  fulfill  their 
obligations.  USDA  will  bear  costs  of 
investigating  complaints,  monitoring  use  of 
the  USDA  organic  seal  and  organic  labeling, 
and  taking  corrective  action  when  needed. 
USDA  will  bear  costs  related  to  reviewing  an 
applicant's  or  certified  operation's  appeal 
and  for  administrative  proceedings.  We 
request  comment  on  the  costs  of  the 
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enforcement  provisions  of  the  proposed 
regulation. 

Reporting  and  Recordkeeping  Costs 

The  Paperwork  Reduction  Act  of  1995 
requires  an  estimate  of  the  annual  reporting 
and  recordkeeping  burden  of  the  proposed 
NOP.  Detailed  descriptions  of  individual 
elements  of  that  burden  are  presented  in  the 
proposal  under  the  heading  Paperwork 
Reduction  Act  of  1995.  The  estimated  annual 
reporting  and  recordkeeping  burden  reported 
is  approximately  S6.8  million.  This  figure 
should  be  understood  within  the  context  of 
the  requirements  of  the  Paperwork  Reduction 
Act.  The  Paperwork  Reduction  Act  requires 
the  estimation  of  the  amount  of  time 
necessary  for  participants  to  comply  with  the 
proposed  regulation  in  addition  to  the 
burden  they  currently  have.  Information 
gathered  by  AMS  in  auditing  activities  in 
conjunction  with  ISO  Guide  65  verifications, 
leads  us  to  believe  that  the  paperwork  burden 
on  current  certifying  agents  and  certified 
operators  will  be  10  to  15  percent  greater 
than  their  current  business  practices  as  a 
result  of  this  proposal. 

Certifying  Agents.  The  regulation  will 
impose  administrative  costs  on  certifying 
agents  for  reporting  and  recordkeeping.  The 
actual  amount  of  the  additional 
administrative  costs  that  would  be  imposed 
by  the  proposed  rule  is  expected  to  be 
different  for  those  entities  which  would 
begin  their  activities  only  after  the  national 
program  is  implemented.  Certifying  agents 
that  currently  are  active  in  the  organic 
industry  already  perform  most  of  these 
administrative  functions;  therefore,  the 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  practices  are 
different  from  the  requirements  of  the 
proposed  regulation.  An  estimate  of  the  cost 
of  compliance  is  the  annual  reporting  and 
recordkeeping  burden  documented  in  the 
Paperwork  Reduction  Act  of  1995  analysis. 
Table  4  shows  the  estimated  annual  costs  for 
State  certifying  agents  and  for  private  or 
foreign  certifying  agents.  Based  on  the 
projected  number  of  States  agents  (13)  and 
private  or  foreign  agents  (46)  the  total 
reporting  and  recordkeeping  cost,  which 
captures  much  of  the  compliance  costs  of  the 
rule,  is  $1,113,192. 

The  following  list  describes  several  of  the 
most  significant  proposed  administrative 
requirements  or  optional  submissions  and 
the  probable  resources  required  for 
compliance.  Details  on  the  reporting  and 
recordkeeping  burdens  estimated  for  each 
item  are  in  the  paperwork  analysis. 

1.  A  list  of  farmers,  wild  crop  harvesters 
and  handlers  currently  certified.  This 
information  can  be  compiled  from  existing 
records.  After  implementation,  certifying 
agents  will  be  required  to  submit  on  a 
quarterly  basis  a  list  of  operations  certified 
during  that  quarter. 

2.  A  copy  of  procedures  used  for 
certification  decisions,  complying  with 
recordkeeping  requirements,  maintaining 
confidentiality  of  clients'  business-related 
information,  preventing  conflicts  of  interest, 
sampling  and  residue  testing,  training  and 
supervising  personnel,  and  public  disclosure 
of  prescribed  information  concerning 


operations  they  have  certified  and  laboratory 
analvses.  These  policies  may  have  to  be 
created  or  modified  to  conform  to  the 
regulation. 

3.  Documentation  on  the  qualifications  of 
all  personnel  used  in  the  certification 
operation,  annual  performance  appraisals  for 
each  inspector  and  personnel  involved  in  the 
certification,  and  an  annual  internal  program 
evaluation.  Existing  certifying  agents  may 
alreadv  perform  these  operations.  New 
certifying  agents  will  have  to  establish 
procedures  to  achieve  these  things. 

4.  Documentation  on  the  financial  capacity 
and  compliance  with  other  administrative 
requirements  [e.g.,  fee  structure,  reasonable 
security  to  protect  the  rights  of  the  certifying 
agents'  clients  as  provided  in  the  NOP,  and 
business  relationships  showing  absence  of 
conflicts  of  interest).  Some  of  this 
information  can  be  compiled  from  existing 
records,  e.g.,  fee  schedules,  and  some  may  be 
generated  from  other  sources. 

5.  Copies!  submitted  to  USDA,  of  notices 
issued  involving  denials  of  certification, 
noncompliance,  and  suspension  or 
revocation  of  certification.  This  requirement 
will  be  fulfilled  simultaneously  with  sending 
notices  to  applicants  or  clients. 

6.  An  annual  report  to  the  Administrator 
including  an  update  of  previously  submitted 
business  information,  information  supporting 
any  requested  changes  in  the  areas  of 
accreditation,  and  steps  taken  to  respond  to 
previously  identified  concerns  of  the 
Administrator  regarding  the  certifying  agent's 
suitability  for  continued  accreditation.  The 
annual  report  requirement  will  draw  on 
records  created  in  the  normal  course  of 
business. 

7.  Retention  of  records  created  by  the 
certifying  agent  regarding  applicants  and 
certified  operations  for  not  less  than  10  years, 
retention  of  records  obtained  from  applicants 
and  certified  operations  for  not  less  than  5 
years,  and  retention  of  other  records  created 
or  received  for  USDA  accreditation  for  not 
less  than  5  years.  This  activity  requires 
records  and  database  management 
capabilities  and  resources  (storage  space,  file 
cabinets,  electronic  storage,  etc.).  In  an 
informal  inquiry,  AMS  found  that  most 
existing  certifying  agents  currently  retain 
records  for  at  least  10  years  and  use  both 
electronic  and  paper  storage.  We  believe  that 
this  requirement  will  not  pose  an  additional 
burden  on  existing  certifying  agents. 

8.  Public  access  to  certification  records, 
such  as  a  list  of  certified  farmers  and 
handlers,  their  dates  of  certification,  products 
produced,  and  the  results  of  pesticide  residue 
tests.  This  requirement  will  have  minimal 
impact  given  the  requirements  for  retaining 
records. 

9.  Providing  program  information  to 
certification  applicants.  To  comply  with  this 
requirement,  certifying  agents  may  need  to 
modify  existing  standards  and  practices.  The 
criteria  for  qualified  personnel  in  the 
proposed  rule  may  likely  result  in  an 
increase  in  labor  costs  for  some  existing 
certifying  agents  and,  initially,  an  increase  in 
training  costs.  The  amount  of  additional  costs 
to  these  certifying  agents  would  depend  on 
the  level  of  expertise  among  current 
certification  agency  staff,  the  extent  to  which 


certifying  agents  currently  rely  on  volunteers, 
and  the  current  costs  of  training  certification 
staff. 

Producers  and  Handlers.  The  regulation 
will  impose  administrative  costs  on 
producers  and  handlers  for  reporting  and 
recordkeeping.  The  actualamount  of  the 
additional  administrative  costs  that  would  be 
imposed  by  the  final  rule  is  expected  to  be 
difTerent  for  those  entities  that  would  begin 
their  activities  only  after  the  national 
program  is  implemented.  Producers  and 
handlers  who  currently  are  active  in  the 
organic  industry  already  perform  most  of 
these  administrative  functions;  therefore,  the 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  practices  are 
different  from  the  requirements  of  the  final 
regulation.  An  estimate  of  the  cost  of 
compliance  is  the  annual  reporting  and 
recordkeeping  burden  documented  in  the 
Paperwork  Reduction  Act  of  1995  analysis. 

The  following  list  describes  several 
proposed  administrative  requirements  or 
optional  submissions  and  the  probable 
resources  required  for  compliance. 

1.  Establish,  implement,  and  update 
annually  an  organic  production  or  handling 
plan.  Organic  plans  are  a  standard  feature  in 
the  organic  industry  and  are  required  by 
certifying  agents.  Thus,  producers  and 
handlers  who  are  already  involved  in 
organics.  can  rely  on  their  current  plan  with 
revisions  as  needed  to  meet  elements  of  the 
national  program  which  are  new  to  them  or 
differ  from  their  current  practice.  Although 
producers  and  handlers  are  generally  aware 
of  the  goals  of  organic  plans,  current  practice 
may  fall  short  of  the  rigor  that  will  be 
required  by  the  national  program.  New 
producers  and  handlers  will  have  higher 
costs  because  they  will  have  to  prepare  a 
plan  from  scratch. 

2.  Maintain  records  pertaining  to  their 
organic  operation  for  at  least  5  years  and 
allow  authorized  representatives  of  the 
Secretary,  the  applicable  State  program's 
governing  State  official,  and  the  certifying 
agent  access  to  records.  Existing  organic 
producers  and  handlers  maintain  records. 
New  producers  and  handlers  will  have  to 
develop  records  systems.  Access  is  expected 
to  be  infrequent,  will  require  little  time  of  the 
certified  entity,  and  will  not  require 
buildings  or  equipment  other  than  what  is 
required  for  storing  records. 

3.  Notify  the  certif>ing  agent  as  required. 
e.g..  when  drift  of  a  prohibited  substance  may 
have  occurred,  and  complete  a  statement  of 
compliance  with  the  provisions  of  the  NOP. 
Notifications  are  expected  to  be  infrequent. 

The  total  reporting  burden  includes 
creation  and  submission  of  documents.  It 
covers  the  greatest  amount  of  reporting 
burden  that  might  occur  for  any  single 
creation  or  submission  of  a  document  during 
any  one  of  the  first  3  years  following  program 
implementation,  /.e  .'20OO.  2001,  and  2002. 
The  total  estimated  reporting  burden  reflects 
the  average  burden  for  each  reporting  activity 
that  might  occur  in  1  year  of  this  3-year 
period. 

The  total  recordkeeping  burden  is  the 
amount  of  time  needed  to  store  and  maintain 
records.  For  the  purpose  of  measuring  the 
recordkeeping  burden,  the  year  2002  is  used 
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sharing  the  cost  of  the  program  between 
taxpayers  and  the  organic  industry,  to 
respond  to  public  concerns  regarding  the 
effects  of  the  proposed  regulation  on  small 
businesses.  Thousands  of  comments  were 
received  opposing  the  first  proposal's  fee 
provisions  with  most  focusing  on  the 
substantial  impact  on  small  certifying  agents. 

Congress  has  expressed  public  policy 
concern  with  the  impacts  of  regulations  on 
small  entities  generally  and  with  the  impacts 
on  the  NOP  regulations  on  small  entities 
particularly.  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  and  the 
Regulatory  Flexibility  Act  express 
Congressional  concern  regarding  regulatory 
burden  on  small  businesses.  The  Report  from 
the  Committee  on  Appropriations  regarding 
the  Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Bill,  2000,  includes 
the  following  language  (U.S.  Senate  1999): 

"The  Committee  continues  to  recognize  the 
importance  of  organic  markets  for  small 
farmers  and  fishermen.  The  Committee 
expects  the  Secretary  to  construct  a  national 
organic  program  that  takes  into  consideration 
the  needs  of  small  farmers  and  fishermen. 
*   *   *  Furthermore,  the  Committee  expects 
that  of  the  funding  available  for  the  National 
Organic  Program,  necessary  funds  should  be 
used  to  offset  the  initial  costs  of  accreditation 
services,  a  subsidy  necessary  due  to  the  lack 
of  expertise  in  the  Department  of  Agriculture 
in  the  areas  of  organic  accreditation  and 
insufficient  data  on  the  industry." 

Certifying  agents  applying  for  accreditation 
during  the  first  18  months  following  the  final 
regulation  will  face  lower  direct  costs  than 
subsequent  applicants.  The  cost  for  later 
applicants  for  accreditation  will  be  higher 
because  they  will  have  to  pay  a  $500 
application  fee  and  hourly  charges  for 
completing  their  site  evaluation.  The 
requirement  for  accreditation  was  established 
in  the  OFPA  in  1990  and  the  proposed 
accreditation  program  was  part  of  the  1997 
proposal.  Because  in  this  proposal  USDA  is 
using  appropriated  funds  to  cover  some  of 
the  costs  of  initial  accreditation  during  the 
first  18  months  of  the  program,  certifying 
agents  may  set  lower  fees  initially  benefitting 
the  producers  and  handlers  who  are  certified 
during  this  period. 

It  is  important  to  note  that  many  small 
organic  operations  may  not  be  certified 
currently.  In  California,  for  example,  many 
small  farms  are  registered,  but  not  certified. 
Even  if  certifying  agents  pass  on  the  cost 
savings  of  the  18  month  period  provision  to 
applicants  for  certification,  the  cost  of 
certification  may  be  higher  than  the  cost  of 
registration.  Hence,  becoming  a  certified 
operation  for  small  organic  producers  and 
handlers  may  be  more  costly  than  the  current 
practices. 

The  costs  imposed  on  small  operations 
may  be  mitigated  by  a  $5000  certification 
exemption  to  aid  the  smallest  organic 
operations.  However,  these  operations  are 
still  subject  to  other  requirements  of  the 
proposed  regulation.  To  the  extent  that  these 
requirements  differ  from  their  current 
practices,  complying  with  the  national 
standards  may  be  costly  for  exempt 
operations. 


In  addition,  the  certification  exemption 
allowed  under  the  proposed  regulation 
includes  limits  on  what  an  exempt  operation 
may  do.  Without  the  certification,  small 
organic  operations  may  not  display  the 
USDA  seal  and  may  not  use  a  certifying 
agent's  seal.  However,  we  are  asking  for 
public  comment  on  whether  exempt 
operations  should  have  tiie  marketing  option 
of  selling  their  products  to  handlers  who  can 
claim  the  products  as  organic  in  multi- 
ingredient  products.  If  the  consumers  of 
organic  food  view  the  seals  as  important 
information  tools  on  organic  food,  that  is,  if 
consumers  of  organic  products  insist  on  only 
certified  organic  products,  the  inability  of 
small  operations  to  display  these  seals  may 
prevent  them  from  realizing  the  price 
premiums  associated  with  certified  organic 
products. 

Industry  Composition 

The  imposition  of  the  national  standards 
may  change  the  composition  of  the  organic 
industry.  Even  with  the  small  business 
exemptions,  some  small  organic  operations 
may  choose  to  exit  the  industry  and  small 
organic  operations  may  also  be  discouraged 
from  entering  the  industry,  resulting  in  a 
higher  concentration  of  larger  firms.  On  the 
other  hand,  it  may  be  easier  for  small 
operations  to  comply  with  certain  NOP 
standards,  such  as  the  livestock  standards 
which  prohibit  confinement  production 
systems  and  require  100  percent  organic  feed. 

Conclusion 

Ideally,  the  net  benefits  of  the  proposed 
rule  would  be  estimated  by  employing  a 
welfare  analysis.  In  a  welfare  model,  the 
quantitative  assessment  of  benefits  would  be 
represented  by  net  changes  in  consumer  and 
producer  surplus,  i.e.,  the  difference  between 
the  willingness  to  pay  (or  firm  cost  structure 
in  the  case  of  producers)  and  the  market 
price  of  organic  food.  These  net  changes 
would  be  estimated  using  information  about 
the  cost  structure  of  the  industry,  the  demand 
for  organic  food,  and  projected  shifts  in 
supply  and  demand  resulting  from  the 
various  factors  discussed  in  the  assessment. 
Although  researchers  have  conducted 
numerous  small-scale  studies  to  determine 
consumers'  willingness  to  pay  for  certain 
organic  products  (primarily  fresh  produce) 
and  to  identify  reasons  why  conventional 
food  buyers  do  not  choose  organic  food 
products  (Hammitt,  1990  and  1993;  Jolly; 
Misra  et  ai;  Park  and  Lohr:  Weaver  et  al.], 
the  available  data  are  insufficient  to  support 
a  quantitative  assessment  of  this  type.  A  1998 
review  of  studies  of  consumer  demand  for 
organic  foods  concluded,  "Attitudes, 
motives,  and  willingness  to  pay  for  organic 
products  have  been  measured,  but  apparently 
no  retail  data  have  been  available  to  estimate 
own-price,  cross-price,  and  income 
elasticities."  (Thompson  1998). 

USDA  has  identified  the  entities  that  may 
be  affected  by  the  proposed  rule  and  has 
analyzed  the  anticipated  business-associated 
impacts  on  them  of  the  rule  based  on  our 
knowledge  of  the  industry  and  limited  data. 
We  have  drawn  on  industry  studies, 
including  studies  completed  since  the  1997 
proposed  rule  was  published,  and 
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information  provided  in  comments  on  the 
1997  proposed  rule. 

The  primary  benefits  from  implementation 
of  the  proposed  rule  are  improved  protection 
of  buyers  from  a  reduction  in  market 
confusion  including  protection  from  false 
and  misleading  claims,  and  improved  access 
to  markets  from  the  reciprocity  inherent  in 
national  standards.  These  benefits  have  not 
been  quantified. 

The  costs  of  the  proposed  regulation  are 
the  direct  costs  for  accreditation  and  the 
costs  of  complying  with  the  specific 
standcirds  in  the  proposal  including  the 
reporting  and  recordkeeping  requirements. 
Other  than  accreditation  fees,  recordkeeping 
and  reporting  costs,  we  did  not  quantify  the 
magnitude  of  the  compliance  costs  or  the 
costs  of  adhering  to  other  provisions  of  this 
regulation.  We  have  also  not  quantified  the 
impact  of  all  these  provisions  on  small 
business  but  we  believe  there  impact  to  be 
significant. 

The  direct  costs  of  accreditation  if  all 
currently  operating  certifying  agents  become 
certified  during  the  first  18  months  following 
the  final  rule  is  approximately  $75,000  to 
$100,000.  After  the  first  18  months,  the  direct 
cost  for  accrediting  would  be  approximately 
$150,000  to  $238,000.  During  the  18-month 
period  during  which  the  NOP  is  not 
recovering  the  full  costs  of  accreditation 
services,  the  organic  industry  is  being 
subsidized  with  appropriated  funded  derived 
from  the  taxpayers.  For  existing  certifying 
agents  compliance  costs  include  costs  to 
become  familiar  with  and  adopt  NOP 
standards.  The  aggregate  cost  of  complying 
with  reporting  and  recordkeeping 
requirements  of  the  rule  are  approximately 
$6.8  million.  Appropriated  NOP  funds  used 
to  operate  the  National  Organic  Program  are 
transfers  from  the  taxpayers  to  the 
participants  in  the  organic  sector. 

References 

Byng,  John.  1994.  UK  and  European 
Community  (EC)  Legislation.  In,  Handbook 
of  Organic  Food  Processing  and 
Production.  Simon  Wright  (ed.).  pp.  17-30. 
Glasgow:  Blackie  Academic  and 
Professional. 

California  Department  of  Health  Services 
(DHS).  1999.  Report  on  the  Registration  of 
California  Organic  Processed  Food  Firms. 
Sacramento:  State  of  California.  September 
1999.  Figures  obtained  via  personal 
communication  with  DHS. 

California  Department  of  Health  Services. 
1995.  Report  on  the  Registration  of 
California  Organic  Processed  Food  Firms. 
Sacramento:  State  of  California. 

Collins,  Shane.  1999.  "Rosy  future  forecast 
for  Europe's  organic  market,"  Eurofruit 
Magazine,  September. 

Dunn,  Julie  Anton.  1995a.  Organic  Food  and 
Fiber:  An  Analysis  of  1994  Certified 
Production  in  the  United  States.  U.S. 
Department  of  Agriculture,  Agricultural 
Marketing  Service. 

Dunn,  Julie  Anton.  1995b.  "Organic  Foods 
Find  Opportunity  in  Natural  Foods 
Industry,"  Food  Review,  Vol.  18,  Issue  3, 
Sep.-Dec. 

Dunn,  Julie  Anton.  1997.  AgriSystems 
International  Reports  Certified  Organic 


production  in  the  United  States:  Half  a 
Decade  of  Growth.  AgriSystems 
International:  Wind  Gap,  PA. 

Emerich,  Monica.  1996.  Industry  Growth: 
22.6%.  Natural  Foods  Merchandiser 
(June):l-39. 

Fetter,  Robert  T.  1999.  Economic  Impacts  of 
Alternative  Scenarios  of  Organic  Products 
Regulation.  Senior  Honors  Thesis. 
University  of  Massachusetts,  Amherst,  MA. 

Graf,  Anita  and  Laanne  Lohr.  1999. 

"Analysis  of  certification  program  costs," 
Working  Paper,  Fund  for  Rural  America 
project.  Market  Development  for  Organic 
Agricuhure  Products,  Grant  No.  97-36200- 
5. 

Hammitt,  James  K.  1990.  Risk  Perceptions 
and  Food  Choice:  An  Exploratory  Analysis 
of  Organic — Versus  ConventionaJ-Produce 
Buyers.  Risk  Analysis,  Vol.  10,  No.  3:  367- 
374. 

Hammitt,  James  K.  1993.  Consumer 
Willingness  to  Pay  to  Avoid  Pesticide 
Residues.  Statistica  Sinica,  3. 

Independent  Organic  Inspectors  Association. 
1996.  lOIA  1996  Membership  Directory. 
Winona,  MN. 

International  Trade  Centre  UNCT AD/WTO. 
1999.  Organic  Food  and  beverages:  World 
Supply  and  major  European  Markets. 
Geneva:  ITC,  xiv,  271  p. 

Jolly,  Desmond  A.,  Howard  G.  Schutz, 
Katherine  V.  Diaz-Knauf,  and  Jagjeet  Johal. 
1989.  Organic  Foods:  Consumer  Attitudes 
and  Use.  Food  Technology  (November): 
60-66. 

Jolly,  Desmond  A.  1991.  Differences  Between 
Buyers  and  Nonbuyers  of  Organic  Produce 
and  Willingness  to  Pay  Organic  Price 
Premiums.  Journal  of  Agribusiness 
(Spring):  97-111. 

Klonsky,  Karen  and  Laura  Tourte.  1995. 
Statistical  Review  of  California's  Organic 
Agriculture,  1992-93.  Report  prepared  for 
the  California  Department  of  Food  and 
Agriculture  Organic  Program.  Cooperative 
Extension,  Department  of  Agricultural 
Economics,  University  of  California,  Davis. 

Klonsky,  Karen  and  Laura  Tourte.  1998a. 
Statistical  Review  of  California's  Organic 
Agriculture,  1992-95.  Report  prepared  for 
the  California  Department  of  Food  and 
Agriculture  Organic  Program.  Cooperative 
Extension.  Department  of  Agricultural 
Economics,  University  of  California,  Davis. 

Klonsky,  Karen  and  Laura  Tourte.  1998b. 
Organic  Agricultural  Production  in  the 
United  States:  Debates  and  Directions. 
Amer.  J.  Agr.  Econ.  Vol.  80,  No.  5:  1119- 
1124. 

Lohr,  Luanne.  1998.  Implications  of  Organic 
Certification  for  Market  Structure  and 
Trade.  Amer.  J.  Agr.  Econ.  Vol.  80,  No.  5: 
1125-1129. 

Mergentime,  Ken.  1997.  "Organic  Fraud  Case 
Deepens:  Possible  Link  Causes  OCIA 
Turmoil ".  the  Natural  Foods  Merchandiser, 
March. 

Mergentime,  Ken  and  Monica  Emerich.  1995. 
Organic  Sales  Jump  Over  $2  Billion  Mark 
in  1994.  Natural  Foods  Merchandiser 
(June):  74-76. 

Mergentime.  Ken  and  Monica  Emerich.  1996. 
Widening  Market  Carries  Organic  Sales  to 
$2.8  Billion  in  1995.  Natural  Foods 
Merchandiser  (June):  36-38. 


Misra,  Sukant,  Chung  L.  Huang,  and  Stephen 
L.  Ott.  1991.  Georgia  Consumei-s' 
Preference  for  Organically  Grown  Fresh 
Produce.  Journal  of  Agribusiness  (Fall):  53- 
65. 

Natural  Foods  Merchandiser.  1995.  Organic 
Update:  Reciprocity  Controversies 
Intensify,  Exacerbating  Certifier/ 
Manufacturer  Tensions.  April. 

Organic  Farming  Research  Foundation.  1999. 
Final  Results  of  the  Third  Biennial 
National  Organic  Farmers'  Survey.  E.  Walz, 
Program  Coordinator.  Santa  Cruz.  CA. 

Park,  Timothy  A.  and  Luanne  Lohr.  1996. 
Supply  and  Demand  Factors  for  Organic 
Produce.  American  Journal  of  Agricultural 
Economics,  Vol.  78  (August):  647-655. 

Thompson,  Gary  D.  1998.  Consumer  Demand 
for  Organic  Foods:  What  We  Know  and 
What  We  Need  to  Know.  Amer.  J.  Agr. 
Econ.  Vol.  80,  No.  5:  1113-1118. 

Underbill,  S.  E.  and  E.  E.  Figueroa.  1993. 
Consumer  Preferences  for  Non- 
Conventionally  Grown  Produce.  Paper 
presented  at  the  Valuing  Food  Safety  and 
Nutrition  Conference,  organized  by  the 
NE-165  Regional  Research  Project. 
Alexandria,  VA,  June  2-4. 

USDA  Foreign  Agricultural  Service.  1995. 
Agricultural  Situation:  Agricultural 
Highlights,  Winter  1995.  Report  from 
Austria.  Code  24,  Sequence  No.  007. 

USDA  Foreign  Agricultural  Service.  1995. 
Agricultural  Situation:  Organic  Food. 
Report  from  Germany.  Code  24,  Sequence 
No.  Oil. 

USDA  Foreign  Agricultural  Service.  1996. 
Agricultural  Situation:  Organic  Food 
Market  Potential  and  Regulations.  Report 
from  France.  Code  24,  Sequence  No.  002. 

USDA  Foreign  Agricultural  Service.  1999a. 
Report  on  organic  agriculture  in  Japan. 
Attache  report  JA91234.  October  5. 

USDA  Foreign  Agricultural  Service.  1999b. 
Report  on  organic  agriculture  in  France. 
Attache  report  FR9070.  October  18. 

U.S.  Senate.  1999.  Report  106-80. 
Agriculture,  Rural  Development,  Food  and 
Drug  Administration,  and  Related  Agencies 
Appropriation  Bill  2000.  Committee  on 
Appropriations.  Page  56. 

Weaver.  Robert  D.,  David  J.  Evans,  and  A.  E. 
Luloff.  1992.  Pesticide  Use  in  Tomato 
Production:  Consumer  Concerns  and 
Willingness-to-Pay.  Agribusiness.  Vol.  8 
No.  2:  131-142.  Table  1. 

Table  1  .—Organic  Food  Sales 

[$  billions] 


Year 

Sales 

Sales 

(1998 
dollars) 

1990          

1.000 
1.250 
1.540 
1.890 
2.310 
2.800 
3.500 

1.25 

1991     

1.50 

1992      

1  79 

1993   

2.13 

1994     

254 

1995        

2.99 

1996 

3.64 

Source:  Mergentime  ar>d  Emerich  in  Natural 
Foods  Merchandiser 
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Table  2A.— First  Year  Certification  Costs,  From  Graf  and  Lohr  Analysis 

[In  dollars] 

Certifying  agent 

Small 
farm 

Medium 
farm 

Large 
farm 

Super 
farm 

CCOF 

750 
585 
325 
335 
608 
568 
315 
258 

90 
330 

n/a 
416 

1,650 

1,624 

845 

535 

1,766 

1,498 

1,590 

320 

155 

1,375 

n/a 

1,136 

4,750 
5,101 
2,525 

585 
2,517 
2.352 
6,090 

495 

200 
2,800 

n/a 
2,742 

51,150 

FVO 

51,437 

FOG 

25,525 

NOFA-VT 

585 

OTCO-ln 

11,518 

OTCO-Out 

1 1 ,353 

OCIA-WI 

75,090 

OCIA-VA 

1,745 

TDA 

515 

WSDA 

12,000 

NC/SCS 

n/a 

Averaae  cost 

24,092 

Notes: 

CCOF— Califorr 

la  Certified  Organic  Farmers 

FVO— Farm  Ve 

tied  Organic 

FOG— Florida  C 

eriified  Organic  Growers  &  Consumers 

NOFA-VT— Nor 

heast  Organic  Farming  Association-Vermont 
|on  Tilthi  Certified  Organic,  inside  Oregon 

OTCO-ln— Orei 

OTCO-Out— Ot 

OCIA-WI— Orgj 

nic  Crop  Improvement  Association,  Wisconsin  cfiapter 

OCIA-VA— Org 

mic  Crop  Improvement  Association,  Virginia  chapter 

TDA— Texas  De 

partment  of  Agriculture 

WSDA— Washir 
NC/SCS— Nutri( 

gton  State  Department  of  Agriculture 

Small  farm— 25 

acres  with  annual  sales  of  530,000. 

Medium  farm — 

50  acres  with  annual  sales  of  $200,000. 

Large  farm— 50 

)  acres  with  annual  sales  of  S800,000. 

Super  farm — 3,( 

Table  2B.— Subsequent  Year  Certification  Costs,  From  Graf  and  Lohr  Analysis 

[In  dollars] 

Small 
farm 

Medium 
farm 

Large 
farm 

Super 
farm 

CCOF  

425 

1,300 

4,350 

50,550 

FVO 

510 
325 
300 
454 
424 
290 
233 
90 
330 
700 
371 

1.499 

845 

500 

1,611 

1,353 

1,565 

295 

155 

1,375 

900 

1,036 

4,851 

2,525 

550 

2,362 

2,207 

6,065 

470 

200 

2,800 

1,000 

2,489 

51.187 

FOG  

25,525 

NOFA-VT  

550 

OTCO-ln 

11,363 

OTCO-Out 

11,208 

OCIA-WI  

75,065 

OCIA-VA 

1,720 

TDA 

515 

WSDA  

12,000 

NC/SCS 

2,000 

Average  cost 

21,971 

Notes: 

CCOF— Caiifom 

a  Certified  Organic  Farmers 

FVO— Farm  Ver 

lied  Organic 

FOG— Flonda  C 

jrtified  Organic  Growers  &  Consumers 

NOFA-VT— Nor 

neast  Organic  Farming  Association — Vermont 

OTCO-ln— Oreg 

)n  Tilth  Certified  Organic,  inside  Oregon 
gon  Tilth  Certified  Organic,  outside  Oregon 

OTCO-Out— Or( 

OCIA-WI— Orgc 

lie  Crop  Improvement  Association,  Wisconsin  chapter 

OCIA-VA— Org; 

nic  Crop  Improvement  Association,  Virginia  chapter 

TDA— Texas  De 

jartment  of  Agriculture 

WSDA— Washin 

)ton  State  Department  of  Agriculture 

NC/SCS— Nutri( 

lean/Scientific  Certification  Systems 

Small  farm— 25 

icres  with  annual  sales  of  S30,000. 

Medium  farm— 1 

30  acres  with  annual  sales  of  S200,000. 

Large  farm— 50( 

acres  with  annual  sales  of  5800,000. 

Super  farm — 3.C 

X)  acres  with  annual  sales  of  510.000,000. 
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Table  3. — Costs  of  Accreditation 
AND  Certification 

Estimated  costs  to  certifying  agents  during 
first  18  months 


Application  fee ' 
Site  evaluation  costs 
(two  person  team):. 
Per  diem  (3  to  5 

days). 
Travel  (domestic)  .... 
Hourly  charges  (not 

billed). 
Miscellaneous 

charges  (copying, 

phone,  and  similar 

costs). 


Total 


$0 


$480  to  S800 

$1,000  to  $1,200 
$0 

$50 


$1 ,530  to  $2,050 


Estimated  costs  to  certifying  agents  for 
initial  accreditation  after  first  18  months 


Application  fee'  

$500 

Site  evaluation  costs  ' 

(one  person): 

Per  diem  (3  to  5 

$240  to  $400 

days). 

Travel  (domestic)  .... 

$500  to  $600 

Hourly  charges  (24 

$2,280  to  $3,800 

to  40  hours  at 

$95/hour)). 

Table  3.— Costs  of  Accreditation 
and  Certification — Continued 


Miscellaneous 
charges  (copying, 
phone,  and  similar 
costs). 

$50 

Total 

$3,070  to  $4,850 

Annual  review  fees  for 
certifying  agents  (2 
to  8  hours  at  $95/ 
hour)  2. 


$190  to  $760 


Estimated  costs  to  producers  for 
certification 


Certification  fee  (ini- 

$800 

tial  certification). 

Certification  fee  (re- 

$730 

newals). 

Estimated  costs  to  handlers  for 
certification  -■ 

Certification  fee  (initial      $1 ,825 

certification). 
Certification  fee  (re-        j  $1 ,665 

newals). 

'Nonrefundable  fee  that  will  be  applied  to 
the  applicant's  fee  for  service  account. 

-Certifying  agents  are  required  to  submit 
annual  reports  to  USDA.  Review  of  these  re- 
ports is  expected  to  range  from  2  to  8  hours  at 
an  approximate  rate  of  $95  per  hour. 


'Estimated  certification  fees  are  calculated 
from  Graf  and  Lohr  1999  which,  for  a  selection 
of  certification  agents,  provides  certification 
costs  for  four  hypothetical  farm  sizes:  (1) 
Small  Farm  ("Family  Farm"):  25  acres, 
$30,000  annual  sales,  5  hours  to  certify;  (2) 
Medium  Farm  ('Cottage  Industry):  150  acres. 
$200,000  annual  sales,  6  hours  to  certify;  (3) 
Large  Farm  ('Commercial  Farm"):  500  acres. 
$800,000  annual  sales,  8  hours  to  certify;  and 
(4)  Super  Farm:  3.000  acres,  $10,000,000  an- 
nual sales,  16  hours  to  certify.  Our  estimated 
certification  fees  only  include  those  charged 
for  small  and  medium  farms,  because  most  or- 
ganic producers  fall  into  these  calegones  as 
defined  by  Graf  and  Lohr.  In  the  1997  OFRF 
survey,  90  percent  of  respondents  had  gross 
organic  farming  income  less  than  $250,000, 
with  82  percent  less  than  $100,000 

The  average  current  certification  cost  for 
most  organic  producers  is  atx)ut  $775  for  the 
first  year  of  certification  ($416  for  small  and 
$1,136  for  medium  farms)  and  atxiut  $705  for 
subsequent  years  ($371  for  small  and  $1 .036 
for  medium  farms).  Approximately  $25  is 
added  to  cover  the  costs  associated  with  the 
National  Organic  Program  for  an  estimated 
first  year  certification  fee  of  $800  and  subse- 
quent year  certification  fee  of  $730  for  pro- 
ducers. Larger  producers  could  expect  higher 
fees. 

^Because  Graf  and  Lohr  do  not  estimate 
certification  fees  for  handlers,  we  estimate 
these  fees  by  applying  a  ratio  of  handler-to- 
producer  certification  fees  from  the  regulatory 
impact  assessment  from  1997.  The  ratio  is 
2  28  results  in  estimated  fees  of  $1,825  and 
$1,665,  respectively. 


Table  4.— Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Type  of  respondent 


Certified  producer 

Exempt  producer  • 

Certified  handler  

Exempt  handler 

State  certifying  agency  

Private  or  foreign  certifying  agency 

Note:  Estimates  derived  from  Paperwork  Reduction  Act  of  1995  analysis. 


Annual 

hours  per 

respondent 


Hourly  rate      Annual  cost 


Appendix  B. — Unfunded  Mandates  Reform 
Act 

This  proposed  rule  has  been  reviewed 
under  the  Unfunded  Mandates  Reform  Act 
(P.L.104-4),  The  Act  requires  that  agencies 
prepare  a  qualitative  and  quantitative 
assessment  of  the  anticipated  costs  and 
benefits  before  proposing  any  rule  that  may 
result  in  annual  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  SlOO  million 
(adjusted  annually  for  inflation)  in  any  one 
year.  According  to  the  Act.  the  term  Federal 
mandate  means  any  provision  in  legislation, 
statute,  or  regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  or  tribal 
governments,  or  the  private  sector,  except  a 
duty  arising  from  participation  in  a  voluntary 
Federal  program. 

The  National  Organic  Foods  Production 
Act  (OFPA)  of  1990  mandates  that  the 
Secretary  develop  a  National  Organic 
Program  (NOP)  to  accredit  eligible  governing 


State  officials  or  private  persons  as  certif\-ing 
agents  who  would  certify  producers  or 
handlers  of  agricultural  products  that  have 
been  produced  using  organic  methods  as 
provided  for  in  the  OFPA.  The  OFPA  aLso 
permits  a  governing  State  official  to 
voluntarily  establish  a  State  organic 
certification  program  if  the  program  is 
approved  by  the  Secretary-  and  meets  the 
requirements  of  the  OFPA.  The  OFPA  does 
not  require  that  States  establish  their  own 
organic  certification  programs  or  that  State, 
local  or  tribal  governments,  or  the  private 
sector,  become  accredited;  therefore,  the 
OFPA  is  not  subject  to  the  Unfunded 
Mandates  Reform  Act  because  it  is  a 
voluntary  program. 

Although  USDA  has  determined  that  this 
proposed  rule  is  not  subject  to  the  Unfunded 
Mandates  Reform  Act.  USDA  has  sought  to 
consider  the  rules  impact  on  various  entities. 
USDA  prepared  a  Regulatory  Impact 
Assessment  (RIA)  that  is  discussed  in  the 
section  titled  "Executive  Order  12866"  (also 


attached  as  an  appendix  to  this  proposed 
regulation).  The  RIA  consists  of  a  statement 
of  the  need  for  the  proposed  action,  an 
examination  of  alternative  approaches,  and 
an  analysis  of  the  benefits  and  costs.  Much 
of  the  analysis  is  necessarily  descriptive  of 
the  anticipated  impacts  of  the  proposed  rule. 
Because  basic  market  data  on  the  prices  and 
quantities  of  organic  goods  and  ser\ices  and 
the  costs  of  organic  production  is  limited,  it 
is  not  possible  to  provide  quantitative 
estimates  of  all  benefits  and  costs  of  the 
proposed  rule.  The  cost  of  fees  and 
recordkeeping  proposed  by  the  USDA  are 
quantified,  but  the  anticipated  benefits  are 
not.  Consequently,  the  analysis  does  not 
contain  an  estimate  of  net  benefits. 

The  analysis  employed  in  reaching  a 
determination  that  this  proposed  rule  is  the 
least  costly  and  least  burdensome  to  the 
regulated  parties  is  discussed  in  the  sections 
titled  "The  Regulator.'  Flexibility  Act  and  the 
Effects  on  Small  Businesses"  and 
"Paperwork  Reduction  Act  of  1995.'  The 
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Some  existing  private  certifying  agents  are 
concerned  that  States  might  impose 
registration  or  licensing  fees  which  would 
limit  or  prevent  private  certification  activities 
in  those  States.  Labeling  problems  have 
confronted  manufacturers  of  multi  ingredient 
organic  food  products  containing  ingredients 
certified  by  different  certifying  agents 
because  reciprocity  agreements  have  to  be 
negotiated  between  certifying  agents. 
Consumer  confusion  may  exist  because  of  the 
variety  of  seals,  labels,  and  logos  used  by 
certifying  agents  and  State  programs.  Also, 
there  is  no  industry  wide  agreement  on  an 
accepted  list  of  substances  that  should  be 
permitted  or  prohibited  for  use  in  organic 
production  and  handling.  Finally,  a  lack  of 
national  organic  standards  may  inhibit 
organic  producers  and  handlers  in  taking  full 
advantage  of  international  organic  markets 
and  may  reduce  consumer  choices  in  the 
variety  of  orgemic  products  available  in  the 
marketplace. 

To  address  these  problems  in  the  late 
1980's,  the  organic  industry  attempted  to 
establish  a  national  voluntary  organic 
certification  program.  At  that  time,  the 
industry  could  not  develop  consensus  on  the 
standards  that  should  be  adopted,  so 
Congress  was  petitioned  by  the  Organic 
Trade  Association  to  establish  national 
standards  for  organic  food  and  fiber  products. 

Recently,  the  Organic  Trade  Association 
published  American  Organic  Standards, 
Guidelines  for  the  Organic  Industry  (AOS). 
However,  not  all  participants  in  the  organic 
industry  elected  to  participate  in  developing 
the  AOS.  Many  certifying  agents  preferred  to 
wait  for  implementation  of  the  National 
standards,  and  some  certifying  agents 
disagree  with  portions  of  the  AOS.  For  these 
reasons,  the  USDA  is  proposing  a  regulation 
for  the  National  Organic  Program. 

Legal  Basis  for  and  Objectives  of  Proposal 

In  1990,  Congress  enacted  the  Organic 
Foods  Production  Act  of  1990,  as  amended 
(7  U.S.C.  6501  et  seq.)  (OFPA).  The  OFPA 
requires  all  agricultural  products  labeled  as 
"organically  produced"  to  originate  from 
farms  or  handling  operations  certified  by  a 
State  or  private  agency  that  has  been 
accredited  by  USDA. 

The  purposes  of  the  OFPA,  set  forth  in 
section  2102  (7  U.S.C.  6501),  are  to:  (1) 
Establish  national  standards  governing  the 
marketing  of  certain  agricultural  products  as 
organically  produced  products;  (2)  assure 
consumers  that  organically  produced 
products  meet  a  consistent  standard;  and  (3) 
facilitate  commerce  in  fresh  and  processed 
food  that  is  organically  produced.  The 
National  Organic  Program,  which  this  rule 
proposes,  is  the  result  of  the  OFPA. 

Applicability  of  Proposal 

This  proposal  will  directly  affect  three 
sectors  of  the  organic  industry:  certifying 
agents,  producers,  and  handlers.  The  OFPA 
provides  for  the  collection  of  reasonable  fees 
by  USDA  from  producers,  handlers,  and 
certifying  agents  who  participate  in  the 
national  program.  This  proposal  will  impose 
direct  costs  on  certifying  agents  in  the  form 
of  a  fee  paid  to  the  Federal  Government  for 
USDA  accreditation.  This  proposal  does  not 


impose  direct  costs  in  the  form  of  fees  on 
producers  and  handlers.  Certifying  agents 
will  establish  a  fee  schedule  for  their 
certification  services  for  producers  and 
handlers.  All  three  sectors  are  subject  to 
indirect  costs  of  compliance. 

The  term,  "certifying  agent,"  means  the 
chief  executive  officer  of  a  State  or,  in  the 
case  of  a  State  that  provides  for  the  statewide 
election  of  an  official  to  be  responsible  solely 
for  the  administration  of  the  agricultural 
operations  of  a  State,  such  official  and  any 
person  (including  private  entities)  who  is 
accredited  by  the  Secretary  as  a  certifying 
agent  for  the  purpose  of  certifying  a  farm  or 
handling  operation  as  a  certified  organic  farm 
or  handling  operation.  The  term,  "producer," 
means  a  person  who  engages  in  the  business 
of  growing  or  producing  food  or  feed.  The 
term,  "handler,"  means  any  person  engaged 
in  the  business  of  handling  agricultural 
products,  excluding  final  retailers  of 
agricultural  products  that  do  not  process 
agricultural  products.  Subpart  B,  section 
205.101  in  the  proposed  regulation  provides 
information  about  exemptions  and 
exclusions  from  certification. 

According  to  the  most  complete  data 
available  to  USDA's  Agricultural  Marketing 
Service  (AMS),  there  are  49  certifying  agents 
(36  private  and  13  State)  in  the  U.S.  Over  half 
of  the  private  and  State  certifying  agents 
certify  both  producers  and  b    -dlers,  while 
the  others  certify  only  producers.  Over  three- 
fourths  of  private  and  State  certifying  agents 
each  certify  fewer  than  150  producers  and  20 
handlers.  The  number  of  certifying  agents  has 
remained  fairly  stable  between  40  and  50  for 
some  years,  with  entries  and  exits  tending  to 
offset  each  other.  The  National  Organic 
Program  staff  anticipates  that,  in  addition  to 
the  49  domestic  certifying  agents,  10  foreign 
certifying  agents  may  seek  accreditation 
during  the  initial  phase  of  the  program. 

It  is  more  difficult  to  establish  the  number 
of  organic  producers.  Organic  farming  was 
not  distinguished  from  conventional 
agriculture  in  the  1997  Census  of  Agriculture. 
There  are  sources  which  give  insight  into  the 
number  of  producers.  The  Organic  Farming 
Research  Foundation  (OFRF),  a  California- 
based  nonprofit  organization,  has  conducted 
three  nationwide  surveys  of  certified  organic 
producers  from  lists  provided  by  cooperating 
certifying  agents.  The  most  recent  survey 
applies  to  the  1997  production  year.'  OFRF 
sent  its  1997  survey  to  4,638  names  and 
received  1,192  responses.  Because  OFRF  did 
not  obtain  lists  from  all  certifying 
organizations  or  their  chapters  (55  out  of  a 
total  of  64  identified  entities  provided  lists), 
their  list  count  is  likely  an  understatement  of 
the  number  of  certified  organic  producers. 
Note  that  the  estimated  number  of  organic 
producers  includes  only  certified  organic 
farms.  Comments  filed  in  response  to  the  first 
proposal  and  studies  indicate  that  the  total 
number  of  organic  farms  is  higher. 


'  Organic  Farming  Research  Foundation.  1999, 
Final  Resuhs  of  the  Third  Biennial  National 
Organic  Farmers'  Survey.  Santa  Cruz,  CA. 
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Dunn  has  estimated  the  number  of  certified 
organic  producers  in  the  U.S.-^  Dunn's  1995 
work,  a  USDA  study,. estimated  the  number 
of  certified  producers  at  4,060  in  1994;  this 
estimate  was  used  in  the  first  proposal. 
Dunn's  1997  work  reported  4,060  certified 
organic  farms  in  1994  and  4,856  in  1995. 

Data  collected  by  AMS  indicate  that  the 
number  of  organic  farmers  increased  about  12 
percent  per  year  and  the  number  of  organic 
handlers  increased  at  about  11  percent  per 
year  during  the  period  1990  to  1994.  OFRF 
surs'ev  efforts  indicate  that  growth  has 
continued,  although  it  is  not  clear  whether 
the  growth  rate  has  changed.  Similarly, 
growth  in  retail  sales,  the  addition  of  meat 
and  poultry  to  organic  production,  and  the 
possibility  of  increased  exports  suggest  that 
the  number  of  operations  has  continued  to 
increase.  Lacking  an  alternative  estimate  of 
the  growth  rate  for  the  number  of  certified 
organic  producers,  we  use  the  average  growth 
rate  of  about  14  percent  from  Dunn's  1997 
study.  The  true  rate  of  growth  could  be 
higher  or  lower.  Applying  the  14-percent 
growth  rate  to  Dunn's  estimate  of  certified 
producers  in  1995  gives  an  estimate  of  8,200 
organic  producers  for  1999. 

An  adjustment  is  needed  to  account  for  the 
number  of  producers  who  are  practicing 
organic  agriculture  but  who  are  not  certified 
and  who  would  be  affected  by  this  proposal. 
We  assume  that  the  number  of  organic  but 
not  certified  producers  in  1999  is  about 
4,000.  This  assumption  is  based  on  very 
limited  information  about  the  number  of 
registered  but  not  certified  organic  producers 
in  California  in  1995.  Thus,  the  total  number 
of  organic  producers  used  in  assessing  the 
impact  of  the  rule  is  12,176  in  1999. 

Little  information  exists  on  the  numbers  of 
handlers  and  processors.  USDA  has 
estimated  that  there  were  600  entities  in  this 
category  in  1994.  In  California,  there  were 
208  registered  organic  processed  food  firms 
in  1995  and  376  in  1999,  a  growth  rate  of  20 
percent. ■»  We  assume  that  this  growth  rate  is 
applicable  to  the  U.S.  and  project  1,250 
handlers  in  1999.  Again,  the  rate  of  growth 
could  be  higher  or  lower. 

SB  A  Definitions  of  Small  Entities 

Small  business  size  standards.  Standard 
Industrial  Code  (SIC)  (13  CFR  part  121),  are 
developed  by  an  inter-agency  group, 
published  by  the  Office  of  Management  and 
Budget,  and  used  by  SBA  to  identify  small 


businesses.  These  standards  represent  the 
number  of  employees  or  annual  receipts 
constituting  the  largest  size  that  a  for-profit 
enterprise  (together  with  its  affiliates)  may  be 
and  remain  eligible  as  a  small  business  for 
various  SBA  and  other  Federal  Government 
programs. 

Small  businesses  in  the  agricultural 
services  sector,  such  as  certifying  agents, 
include  firms  with  average  annual  revenues 
of  less  than  S5  million  (SIC  Division  A  Major 
Group  7).  Producers  with  crop  production 
(SIC  Division  A  Major  Group  1)  and  annual 
average  revenues  under  $500,000  are  small 
businesses.  Producers  with  livestock  or 
animal  specialities  are  also  considered  small 
if  annual  average  revenues  are  under 
$500,000  (SIC  Division  A  Major  Group  2). 
with  the  exception  of  custom  beef  cattle 
feedlots  and  chicken  eggs,  which  are 
considered  small  if  annual  average  revenues 
are  under  SI. 500,000.  In  handling  operations, 
a  small  business  has  fewer  than  500 
employees  (SIC  Division  D  Major  Group  20). 

Based  on  SBA's  small  business  size 
standards  for  the  agricultural  services  sector, 
it  is  not  likely  that  many,  if  any,  of  the  49 
domestic  certifying  agents  have  annual 
revenue  greater  than  $5  million.  Based  on 
anecdotal  information,  only  a  few  private, 
for-profit,  certifying  agents  might  be 
categorized  as  a  large  business.  All  private, 
non  profit,  and  State  certifying  agents  would 
be  considered  small  by  SBA's  standards. 
Even  if  State  certifying  agents  do  not  exceed 
the  revenue  threshold,  they  would  not  be 
considered  to  be  small  entities  under  the  Act 
if  the  agents  are  an  arm  of  state  government. 
Only  government  jurisdictions  with 
populations  under  50,000  are  considered  to 
be  small  entities  under  section  601(5)  of  the 
Act. 

Based  on  SBA's  small  business  size 
standards  for  producers,  it  is  likely  that 
almost  all  organic  producers  would  be 
considered  small.  'The  OFRF  survey  asked  for 
the  producer's  total  gross  organic  farming 
income  during  1997.  Only  35  (less  than  3 
percent)  of  the  survey  respondents  reported 
gross  income  greater  than  5500,000,  the 
SBA's  cutoff  between  small  and  large 
businesses.  Over  70  percent  reported  gross 
income  of  less  than  $50,000.  The  OFRF 
survey  does  caution  readers  about  potential 
survey  "errors."  It  is  particularly  important 
to  emphasize  potential  "non-response  error," 
that  is.  it  is  unknown  if  those  who  responded 


to  the  sur\'ey  accurately  represent  the  entire 
population  of  certified  organic  growers.  Also, 
some  producers  combine  organic  and 
conventional  production  on  the  same 
operation,  some  with  total  sales  that  may 
exceed  $500,000.  However,  it  is  likely  that  a 
majority  of  organic  producers  would  be 
considered  small. 

It  is  also  likely  that  the  vast  majority  of 
handlers  would  be  considered  small,  based 
on  SBA's  small  business  size  standards  for 
handlers.  Based  on  informal  conversations 
with  organic  certifying  agents,  about  25 
(about  2  percent)  of  the  estimated  1,250 
organic  handlers  have  more  than  500 
employees.  This  includes  firms  that  handle 
or  process  both  organic  and  conventional 
foods. 

Costs  of  This  Proposal 

Several  requirements  to  complete  this  RFA 
overlap  with  the  RIA  and  the  PRA.  In  order 
to  avoid  duplication,  we  combine  some 
analvses  as  allowed  in  section  605(b)  of  the 
Act.  This  RFA  provides  information  specific 
to  small. entities,  while  the  RIA  or  PRA 
should  be  referred  to  for  more  detail.  For 
example,  the  RFA  requires  an  analysis  of  the 
proposed  rule's  costs  to  small  entities.  The 
RIA  provides  an  analysis  of  the  benefits  and 
costs  of  this  proposal.  This  RFA  uses  the  RIA 
information  to  estimate  the  impact  on  small 
entities.  Likewise,  the  RFA  requires  a 
description  of  the  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule.  The  PRA 
section  estimates  the  reporting  and 
recordkeeping  (information  collection) 
requirements  that  would  be  required  by  this 
proposal  from  individuals,  businesses,  other 
private  institutions,  and  State  and  local 
governments.  The  burden  of  these 
requirements  is  measured  in  terms  of  the 
amount  of  lime  required  of  program 
participants  and  its  cost.  This  RFA  uses  the 
PRA  information  to  estimate  the  burden  on 
small  entities. 

The  estimated  direct  costs  of  accreditation 
for  certifying  agents  and  certification  for 
producers  and  handlers  under  the  first 
proposal  issued  in  December  1997  and  this 
proposal  are  shown  in  table  1  and  discussed 
in  the  following  sections.  More  specific 
details  regarding  these  costs  are  found  in  the 
RIA. 


Table  1  .—Estimated  Direct  Costs  of  Accreditation  and  Certification 


Certifying  Agents; 

Accreditation  application  fee 

USDA  administrative  fee  

Estimated  site  evaluation  fee 

Annual  review  fee  


First  proposal . 


This  proposal 


1st  year  cost      2nd  year  cost 


$640 
2,000 
3.500 


1st  year  cost       2nd  year  cost 


S640 
2,000 


$0 
0 

1 ,530  to 
'2.050 


$0 
0 


-  190  to  760 


^Dunn,  lulie  Anton.  1995.  Organic  Food  and 
Fiber:  An  Analy.sis  of  1994  Certified  Production  in 
the  United  States.  U.S.  Department  of  Agriculture, 
Agricultural  Marketing  Service. 


'Dunn,  Julie  Anton.  1997.  AgriSysloms 
International  Reports  Certified  Organic  Production 
in  the  United  States:  Half  a  Decade  of  Growdi. 
AgriSystems  International:  Wind  Gap,  PA. 


^California  Department  of  Health  Services  (DHS). 
1995.  Report  on  the  Registration  of  California 
Organic  Processed  Food  Firms.  .Sacratnenlo:  State  of 
California.  September  1999  figures  obtained  via 
personal  communication  with  California  DHS 
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Table  1  .—Estimated  Direct  Costs  of  Accreditation  and  Certification — Continued 


First  proposal 


1st  year  cost 


2ncl  year  cost 


This  proposal 


1st  year  cost 


2nd  year  cost 


Total  Fee ; 


6,140 


min.  2,640 


min.  1,530 


min.  190 


Producers: 

Estimated  cerffication  tee  ^ 
USDA  fee  . 


413 
50 


413 
50 


800 
0 


730 

0 


Total  Fee  ; 


463 


463 


800 


730 


Handlers: 

Estimated  cer^fication  fee 
USDA  fee  . 


943 
500 


943 
500 


1,825 
0 


1,665 
0 


Total  Feei  i 


1,443 


1,443 


1,825 


1,665 


fcr 
da/s 


tor 


'  Should  certityi 
fees  will  be  charge^ 

-First  proposal: 
USDA.  Review  of 

'During  the  first 
terns  Certification  I 
ganic  Program  stal 
pate  only  one 
and  travel  costs 
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r\  3  agents  wish  to  become  accredited  in  additional  areas  for  which  they  have  not  been  accredited  previously,  site  evaluation 


Included  in  application  and  administrative  fees.  This  proposal:  Certifying  agents  are  required  to  submit  annual  reports  to 
tpese  reports  is  expected  to  range  from  2  to  8  hours  at  an  approximate  rate  of  $95  per  hour. 

1 8  months,  site  evaluation  for  initial  accreditation  will  involve  two  reviewers.  One  reviewer  would  come  from  the  Quality  Sys- 
rogram  audit  staff  and  would  be  familiar  with  ISO  Guide  65  verification;  the  other  reviewer  would  come  from  the  National  Gr- 
and would  be  familiar  with  requirements  of  the  organic  program.  The  two  would  conduct  the  site  evaluation  jointly.  We  antici- 
revi#wer  would  be  required  after  the  18-month  transition  period.  The  estimated  site  evaluation  fee  shown  here  includes  per  diem 
two  reviewers  plus  miscellaneous  charges  related  to  accreditation.  Site  evaluations  for  smaller  certifying  agents  are  esti- 
with  5  days  for  larger  certifying  agents, 
rfionths  after  implementation  of  the  NOP.  houriy  rates  will  not  be  charged  to  certifying  agents  for  accreditation.  The  estimated 
n^ludes  only  travel  and  per  diem  expenses.  At  an  approximate  rate  of  $95  per  hour,  houriy  charges  would  add  an  estimated 
2  reviewers  during  the  first  18  months,  and  $2,280  to  $3,800  for  1  reviewer  after  the  first  18  months  or  for  renewal  of  ac- 


stimated  certification  fees  at  that  time  were  based  on  the  average  of  fees  charged  by  a  representative  group  of  certifying 
noj^profit,  private  for-profit  and  a  State  agency). 

imated  certification  fees  are  calculated  from  a  1999  study  by  Graf  and  Lohr"^  which,  for  a  selection  of  certification  agents, 

costs  for  four  hypothetical  farm  sizes:  (1)  Small  Famri  ("Family  Farm"):  25  acres,  $30,000  annual  sales,  5  hours  to  certify; 

Cottage  Industry"):  150  acres,  $200,000  annual  sales,  6  hours  to  certify;  (3)  Large  Farm  ("Commercial  Farm"):  500  acres, 

8  hours  to  certify;  and  (4)  Super  Farm:  3,000  acres,  $10,000,000  annual  sales,  16  hours  to  certify.  Our  estimated  certifi- 

ntlude  those  charged  for  small  and  medium  farms,  because  most  organic  producers  fall  into  these  categories  as  defined  by 

1997  OFRF  survey,  90  percent  of  respondents  had  gross  organic  farming  income  less  than  $250,000,  with  82  percent  less 
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curtent  certification  cost  for  most  organic  producers  is  about  $775  for  the  first  year  of  certification  ($416  for  small  and  $1,136  for 
about  $705  for  subsequent  years  ($371  for  small  and  $1,036  for  medium  farms).  An  estimated  $25  is  added  to  cover  the 
the  National  Organic  Program  for  an  estimated  first  year  certification  fee  of  $800  and  subsequent  year  certification  fee  of 
Larger  producers  could  expect  higher  fees. 

Lohr  do  not  estimate  certification  fees  for  handlers,  we  estimate  these  fees  by  applying  the  December  1 997  ratio  of  handler- 
certific^ition  fees,  2.28,  to  the  estimated  first  and  subsequent  year  certification  fees  for  producers,  resulting  in  fees  of  $1,825  and 
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certifying  agents.  Total  certification  fees 
collected  by  the  certifying  agents  in  1994 
ranged  from  about  $2,500  to  about  $400,000, 
with  most  certifying  agents  clustered  around 
the  low  or  high  end  of  this  range.  This 
amount  is  based  on  information  collected  by 
AMS  from  a  sample  of  16  private  and  State 
certifying  agents  for  certification  fees 
collected  in  1994.  To  determine  a  cutoff 
point  for  small  certifying  agents,  the  State 
certifying  agents  were  eliminated  from  the 
sample  because  these  agents  are  an  arm  of 
State  government  and  are  not  considered 
small  entities.  Of  the  remaining  11  private 
certifying  agents,  6  (or  55  percent)  collected 
less  than  $25,000  each  in  total  certification 
fees,  and  the  other  5  (45  percent)  each 
collected  more  than  3200.000.  Based  on  this 
information  and  knowledge  of  the  organic 
industry,  for  purposes  of  analyzing  the  cost 
of  accreditation,  we  estimate  that  about  55 
percent  of  private  certifying  agents  are  small 
with  total  annual  revenue  from  certification 
of  less  than  $25,000. 

Certification  fees  probably  do  not 
constitute  total  income  for  most  private 
certifying  agents  and,  thus,  are  not  a 
complete  measure  of  economic  size.  Some 


certifying  agents  also  earn  revenue  from  a 
number  of  other  sources,  such  as  sale  of 
publications,  membership  dues,  training 
workshop  and  conference  fees,  farmers 
markets,  grants,  or  donations. 

Certifying  agents  will  be  assessed  for  the 
actual  time  and  travel  expenses  necessary  for 
the  National  Organic  Program  to  perform 
accreditation  services.  The  National  Organic 
Program  will  charge  the  same  hourly  fees  as 
are  charged  for  the  voluntary,  fee-for-service 
program  provided  by  AMS  to  certification 
bodies  requesting  conformity  assessment  to 
the  International  Organization  for 
Standardization  (ISO)  Guide  65,  "General 
Requirements  for  Bodies  Operating  Product 
Certification  Systems."  We  expect  that  at  the 
time  the  National  Organic  Program's  final 
rule  is  implemented,  the  fees  will  be 
approximately  $95  per  hour,  with  higher 
overtime  and  holiday  rates.  Certifying  agents 
will  be  charged  for  travel,  per  diem,  and 
other  related  costs  associated  with 
accreditation.  Applicants  for  accreditation 
will  be  required  to  pay  at  the  time  of 
application  a  nonrefundable  fee  of  $500, 
which  is  applied  to  the  applicant's  fee  for 
services  account.  This  fee  is  credited  against 
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any  subsequent  costs  of  accreditation  arising 
from  the  site  evaluation. 

During  the  first  18  months  after  the 
National  Organic  Program  has  been 
implemented,  USDA  will  not  impose  hourly 
charges  on  certifying  agents.  The  direct  costs 
for  certifying  agents  to  obtain  accreditation 
will  be  limited  to  per  diem  and 
transportation  costs  for  the  site  evaluation, 
which  is  required  every  5  years.  We  estimate 
these  costs  to  be  $1 ,530  for  a  small  certifying 
agent  and  $2,050  for  a  larger  certifying  agent. 
These  estimates  are  based  on,  for  small  and 
larger  certifying  agents,  two  reviewers  with  3 
and  5  days  of  per  diem,  $500  to  $600  in 
transportation  costs,  and  $50  in 
miscellaneous  charges  related  to 
accreditation.  ^  In  subsequent  years, 
certifying  agents  will  be  required  to  submit 
an  annual  report.  Review  of  this  report  is 
anticipated  to  range  from  2  to  8  hours  at  the 
ISO  Guide  65  hourly  rate.  If  certifying  agents 
wish  to  become  accredited  in  additional 
areas  for  which  they  were  not  accredited 
previously,  site  evaluation  fees  will  be 
charged. 

After  the  first  18  months  of  the  National 
Organic  Program,  USDA  estimates  that  the 
costs  of  a  site  evaluation  visit,  required  every 
5  years,  could  be  $3,070  for  small  certifying 
agents  and  $4,850  for  larger  certifying  agents. 
These  estimates  are  based  on,  for  small  and 
larger  certifying  agents,  one  reviewer  with  3 
and  5  days  of  per  diem,  $500  to  $600  in 
transportation  costs,  $50  in  miscellaneous 
charges  related  to  accreditation,  and  24  to  40 
hours  (3  to  5  work  days)  at  an  anticipated 
maximum  hourly  rate  under  ISO  Guide  65  of 
$95.  Higher  hourly  rates  will  be  charged  for 
overtime  and  for  work  on  holidays. 

The  cost  of  a  site  evaluation  will  vary  with 
the  cost  of  travel  from  the  auditor's  work 
station  to  the  applicant's  place  of  business. 
Auditors  live  in  different  parts  of  the 
country,  and  travel  costs  might  be  reduced 
when  the  distance  traveled  is  reduced.  The 
lowest  cost  airfare  would  be  used  whenever 
possible.  In  some  cases,  site  evaluations 
might  be  grouped  geographically  in  order  to 
reduce  travel  expenses.  The  per  diem  rate 
will  also  vary  depending  on  the  rate  set  for 
the  certifying  agent's  location  as  established 
by  the  General  Services  Administration. 

Several  factors  will  influence  tbe  amount 
of  time  needed  to  complete  an  accreditation 
audit.  An  operation  in  which  documents  are 
well  organized  and  that  has  few 
nonconformities  within  the  quality  system 


6  During  the  first  18  months,  site  evaluation  for 
initial  accreditation  will  be  conducted  jointly  by 
two  reviewers.  Two  reviewers  offers:  (1)  anticipated 
faster  turn-around;  (2)  different  areas  of  expertise — 
one  reviewer  would  come  from  the  Quality  Systems 
Certification  Program  audit  staff  and  would  be 
familiar  with  ISO  Guide  6.5  verification,  while  the 
other  reviewer  would  come  from  the  National 
Organic  Program  staff  and  would  be  familiar  with 
the  requirements  of  the  program:  and  (3) 
consistency  with  the  organic  industry's  desire  to 
have  reviewers  from  both  areas  of  expertise  during 
ISO  Guide  65  assessments.  AMS  would  consider 
sending  one  reviewer,  rather  than  two.  for  the  site 
evaluation  of  small  certification  agents  if  an 
individual  possessing  both  reviewing  skill  and 
knowledged  of  the  NOP  is  available.  We  anticipate 
only  one  reviewer  would  be  required  after  the  18- 
month  transition  period. 


will  require  less  time  for  an  audit  than  an 
organization  in  which  documents  are 
scattered  and  there  are  many 
nonconformities."  Similarly,  in  a  follow  up 
audit,  operations  that  lack  organization  in 
their  documents  and  that  had  a  large  number 
of  nonconformities  during  previous  audits 
will  require  a  greater  amount  of  time.  The 
scope  of  a  follow  up  audit  is  to  verify  the 
correction  of  nonconformities  and  to  evaluate 
the  effectiveness  of  the  corrections.  Certif>'ing 
agents  are  able  to  control  these  cost  factors 
by  making  certain  that  documents  are  well 
organized  and  by  educating  themselves  about 
quality  systems. 

The  complexity  of  an  certification  agency's 
organization  also  will  affect  the  time  needed 
to  complete  an  audit.  An  agency  with  a 
central  office  in  which  all  certification 
activities  take  place  will  require  less  time  for 
document  review  and  site  evaluation  than  a 
chapter  organization  or  a  business  structured 
so  that  responsibility  for  making  certification 
decisions  is  delegated  outside  of  the  central 
office.  In  the  latter  cases,  the  auditors' 
document  review  would  require  additional 
time  and  site  evaluation  that  would  extend 
from  the  central  office  to  one  or  more  of  the 
chapters  or  to  the  site  to  which  the 
certification  decision  making  is  delegated. 

Other  factors  determine  the  amount  of  time 
needed  to  complete  an  accreditation  audit. 
For  an  agency  with  numerous  clients, 
auditors  may  need  to  spend  more  time 
reviewing  client  files  or  examining  business 
operations  than  they  would  have  to  spend  for 
a  smaller  agency.  Audit  of  an  agency  with  a 
large  number  of  processor  clients  may  require 
an  extended  amount  of  time  to  follow  audit 
trails,  confirm  that  organic  ingredients 
remain  segregated  from  nonorganic 
ingredients,  and  establish  that  foreign- 
produced  ingredients  originate  from 
approved  entities.  Finally,  the  complexity  of 
the  agricultural  practices  certified  could 
influence  the  amount  of  time  necessary  to 
complete  an  accreditation  audit.  An  agency 
whose  certification  covers  only  producers 
who  grow  and  harvest  one  crop  per  field  per 
year,  such  as  wheat  or  sugar  beets,  could 
quickly  be  audited.  An  agency  whose 
producers  grow  several  different  crops  per 
field  per  year  or  an  agency  that  certifies 
producers  of  crops  and  livestock  as  well  as 
handlers  would  require  a  greater  amount  of 
time. 

All  of  these  factors  will  impact  both  small 
and  large  certifying  agents.  A  small  certifying 
agent  could  be  assumed  to  have  a  less 
complex  organization  or  have  fewer  clients, 
and,  thus,  potentially  less  time  would  be 
necessary  for  review.  However,  other  factors, 
such  as  the  degree  of  paperwork  organization 
or  the  complexity  of  the  agricultural  practices 
certified,  may  influence  the  time  needed  for 
review  for  any  size  of  business. 

Comments  from  the  first  proposal  indicate 
that  the  average  accreditation  cost  for  a 
certifying  agent  may  range  from  $3,000  to 
$5,000  per  year  for  small  to  medium-size 
certifying  agents  to  less  than  $10,000  per  year 
for  the  largest  certifv'ing  agents. 


Currently,  relatively  few  certifying  agents 
have  third  party  accreditation  because 
accreditation  of  certifying  agents  is 
voluntary.  Fetter  rtiports  that  in  a  sample  of 
18  certification  programs,  selected  to  include 
six  large,  private  programs,  six  smaller 
private  programs,  and  six  State  programs, 
four  programs  were  accredited  and  one  had 
accreditation  pending."  All  of  these  were 
large  private  certifying  agents.  Three  of  the 
certifying  agents  identified  by  Fetter  as 
accredited  requested  ISO  Guide  65 
assessments  by  USDA  and  have  been 
approved  for  selling  organic  products  into 
the  international  market.  Those  certifying 
agents  currently  accredited  by  third  parties 
will  likely  pay  less  for  USDA  accreditation 
because  their  documents  are  organized  and 
they  have  fewer  nonconformities. 

Those  certifying  agents  who  have  been 
operating  without  third  party  accreditation 
will  face  new  costs — the  costs  of 
accreditation — under  this  proposal. 
Compared  to  the  direct  costs  of  $3,000  to 
$5,000  per  year  indicated  by  the  commenlers, 
the  direct  costs  of  USDA  accreditation  will  be 
smaller,  with  estimated  site  evaluation  fees 
(covering  5  years)  ranging  from  $3,070  to 
$4,850  for  the  first  year  and  an  annual  review 
fee  ranging  from  $190  to  $760  for  subsequent 
years.  Furthermore,  the  direct  costs  would  be 
substantially  less  for  those  certifying  agents 
obtaining  accreditation  during  the  first  18 
months  while  USDA  does  not  impose  an 
application  fee  or  hourly  charges  and  limits 
direct  costs  to  travel  and  per  diem  costs. 

It  is  expected  that  all  certifying  agents  will 
set  their  fee  schedule  to  recover  costs  for 
their  certification  services,  including  the 
costs  of  accreditation.  The  larger  the  number 
of  clients  per  certifying  agent,  the  more  fixed 
costs  can  be  spread  out.  It  is  possible, 
however,  that  small  certifying  agents  could 
be  significantly  impacted  by  this  proposal 
and  may  not  be  able  to  continue  in  business 
from  a  financial  standpoint. 

Projected  Reporting.  Recordkeeping,  and 
Other  Compliance  Requirements  of  Certifying 
Agents 

In  addition  to  the  direct  costs,  the 
regulation  will  impose  administrative  costs 
on  certifying  agents  for  reporting, 
recordkeeping,  residue  testing,  and  other 
compliance  requirements.  The  actual  amount 
of  the  additional  administrative  costs  that 
would  be  imposed  by  the  final  rule  is 
expected  to  be  different  for  those  entities  that 
would  begin  their  activities  only  after  the 
national  program  is  implemented.  Certif>'ing 
agents  that  currently  are  active  in  the  organic 
industT)'  already  perform  most  of  these 
administrative  functions;  therefore,  the 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  practices  are 
different  from  the  requirements  of  the  final 
regulation.  Projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  certifying  agents  are 
discussed  in  greater  detail  in  the  PRA  and  the 
RIA. 


'  Adequate  advance  notice  will  be  given  to 
certifying  agents  to  allow  them  the  opportunity  to 
organize  their  records  prior  to  the  audit  and 
minimize  the  costs  of  accreditation. 


"Fetter.  Robert  T.  1999.  Economic  Impacts  of 
Alternative  Scenarios  of  Organic  Products 
Regulation.  Senior  Honors  Thesis.  University  of 
Massachusetts.  Amhearst,  MA. 
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the  certification.  However,  the  certifying 
agent  may  require  applicants  to  pay  at  the 
time  of  application  a  nonrefundable  fee  of  no 
more  than  $250  which  must  be  applied  to  the 
applicant's  fee  for  services  account. 
Currently,  supply  and  demand  for 
certification  services  determine  the  fees 
cheirged  in  most  areas.  Some  States  charge 
minimal  fees  for  certification  and  instead 
subsidize  operating  costs  from  general 
revenues.  According  to  separate  studies  by 
Fetter,  and  Graf  and  Lohr,  the  majority  of 
certifying  agents  structure  their  fee  schedules 
on  a  sliding  scale  based  on  a  measure  of  size, 
usually  represented  by  the  client's  gross  sales 


of  organic  products  but  sometimes  based  on 
the  acres  operated.  Some  certifying  agents 
charge  an  hourly  rate  for  inspection  and 
audit  services. 

Graf  and  Lohr  have  applied  fee  schedules 
provided  by  nine  certifying  agents  to  four 
hypothetical  farms — small,  medium,  large, 
and  a  super  farm.  They  define  "small"  as  a 
25-acre  farm  with  annual  sales  of  $30,000 
that  would  take  5  hours  to  certify.  Note  that 
our  alternative  definition  of  small  (under 
$5,000)  is  different.  Table  2  shows  the  total 
first-year  cost  and  subsequent-year  cost  for 
certification  for  small  farms;  the  RIA  shows 
detail  on  other  size  farms. 


Table  2.— Certification  Costs  Among  a  Selection  of  Certifying  Agents 

[For  a  small  farm:  25  acres,  $30,000  annual  sales,  5  hours  to  certify] 


Certifying  agent 


Total  cost  to 

certify  in  first 
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Total  cost  to 
certify  in  sub- 
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California  Certified  Organic  Farmers 
Farm  Venfied  Organ  ic 
Florida  Certified 
Northeast  Organic 
Oregon  Tilth  Certified 

—Inside  Oregor 
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Organic  Crop  Improvement  Association 

— Wisconsin  chi  ipter 

— Virginia  chapls 
Texas  Department 
Washington  State 
NutriClean/Scientific 
Average  cost 


Agriculture 

Department  of  Agriculture 
Certification  Systems  ... 


$750 
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schedule  to  abandon  their  current  fee  system. 
Certifying  agents  could  recover  their  net 
additional  costs  by  increasing  their  flat  fee 
component,  their  incremental  charges,  or 
both.  Because  accreditations  are  renewed 
only  every  5  years,  certifying  agents  will  have 
5  years  to  recover  their  net  new  costs. 
Certifying  agents  who  become  accredited 
during  the  first  year  of  the  program  would 
have  fewer  direct  costs  to  recover,  because 
they  will  not  be  charged  the  application  fee 
and  hourly  charges  for  accreditation  services. 

The  OFPA  established  a  small  farmer 
exemption  from  certification  and  submission 
of  organic  plans  for  small  producers  with  a 
maximum  of  $5,000  in  gross  sales  of  organic 
products.  For  purposes  of  the  exemption,  the 
OFPA  defines  a  "small  farmer"  as  those  who 
sell  no  more  than  $5,000  annually  in  value 
of  agricultural  products.  In  this  proposal,  we 
have  clarified  that  the  exemption  applies  to 
those  who  sell  no  more  than  $5,000  annually 
in  value  of  organic  products."  According  to 


the  OFRF  survey,  27  percent  of  currently 
certified  farms  that  responded  to  the  survey 
would  fall  under  this  exemption.  This 
percentage  does  not  take  into  account  those 
organic  farms  that  are  not  currently  certified 
by  a  private  or  State  certifying  agent.  A  study 
of  California  organic  farms  found  that,  of  all 
organic  farms  '"  in  1994-95,  about  66  percent 
have  revenues  less  than  $10,000."  If 
California  is  representative  and  the 
distribution  within  the  sub-$10,000  category 
is  uniform,  then  a  third  of  the  farms  would 
be  classified  as  small  for  purposes  of  the 
statutory  exemption  with  annual  sales  less 
than  $5,000.  Based  on  the  California  study 
and  the  OFRF  survey  results,  we  estimate 
that  between  25  and  33  percent  of  organic 
producers  are  small  and  would  qualify  for 
exemption  from  the  certification 
requirements. 

We  have  estimated  that  there  are  between 
3,000  and  4,000  small  organic  producers  that 
will  be  exempt  from  certification.  These 
producers  would  be  required  to  comply  with 
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"  We  asked  for  comments  on  the  first  proposal  as 
to  whether  the  current  statutory  limitation  of  $5,000 
for  exemption  from  certification  should  be  raised  to 
SI 0,000  or  to  another  amount  and  why  such  an 
increased  monetary  limitation  for  exemption  from 
certification  would  be  appropriate.  Few 
commenters  offered  recommendations  as  to  a 
maximum  sales  volume  to  exempt  producers. 
Amounts  ranged  from  $2,000  to  $50,000,  with  a  few 
suggesting  $10,000  and  $20,000  exemptions.  These 
proposed  exemption  levels  and  justifications  in 
comments  received  are  not  sufficiently  consistent 
enough  for  us  to  recommend  changing  the  statute 


requirement  of  the  $5,000  maximum  sales  volume 
exemption. 

'"California  State  law  requires  orgunic  farmers  to 
register  with  the  State.  Certification  is  voluntary  at 
the  current  time. 

"  Klonsky.  Karen,  and  Laura  Tourte.  1998. 
Statistical  Review  of  California's  Organic 
Agriculture.  1992-95.  Report  prepared  for  the 
California  Department  of  Food  and  Agriculture 
Organic  Program.  Cooperative  Extension, 
Department  of  Agricultural  Economics,  University 
of  California,  Davis. 
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the  production  and  handling  standards  and 
labeling  requirements  set  forth  under  the 
National  Organic  Program.  We  anticipate  that 
this  exemption  will  be  used  primarily  by 
small  market  gardeners  and  hobbyists  who 
sell  produce  and  other  agricultural  products 
at  farmers  markets  and  roadside  stands  to 
consumers  within  their  communities.  By 
being  exempt  from  certification,  the  current 
certification  costs  (table  2)  estimated  at  an 
average  $416  for  the  first  year  and  an  average 
$370  for  subsequent  years  have  been 
eliminated. 

Exempt  producers  will  be  allowed  to 
market  their  products  as  organically 
produced  without  being  certified  by  a 
certifying  agent.  Products  marketed  by    - 
exempt  producers  cannot  be  represented  as 
certified  organic  or  display  the  USDA  organic 
seal.  Products  produced  or  handled  on  an 
exempt  operation  may  be  identified  as 
organic  ingredients  in  a  multiingredient 
product  produced  by  the  exempt  operation, 
but  they  may  not  be  identified  as  organic  in 
a  product  processed  by  others.  These 
limitations  may  discourage  some  small 
producers  from  seeking  exemption,  who 
instead  may  choose  to  become  certified.  In 
this  case,  the  costs  of  certification  would 
apply.  The  value  associated  with  having 
organic  certification  may  outweigh  the  costs 
of  certification. 

Those  currently  receiving  voluntary 
certification  will  likely  see  a  modest  increase 
as  the  certifying  agent  passes  on  its  cost 
incurred  under  the  National  Organic 
Program.  Those  not  currently  receiving 
certification  and  producing  over  $5,000 
annually  in  organic  products  will  be  required 
to  become  certified,  and  they  will  incur  the 
actual  costs  of  certification. 

We  have  estimated  that  there  about  98 
percent  of  the  1,250  organic  handlers  are 
small.  A  handling  operation  or  a  portion  of 
a  handling  operation  is  exempt  ft'om 
certification  requirements  if  it  has  annual 
gross  sales  of  less  than  $5,000;  is  a  retail  food 
establishment  that  handles  organically 
produced  agricultural  products  but  does  not 
process  them;  handles  agricultural  products 
that  contain  less  than  50  percent  organic 
ingredients  by  weight  of  finished  product;  or 
does  not  use  the  word,  "organic,"  on  any 
package  panel  other  than  the  information 
panel  if  the  agricultural  product  contains  at 
least  50  percent  organic  ingredients  by 
weight  of  finished  product.  A  handling 
operation  or  specific  portion  of  a  handling 
operation  is  excluded  from  certification  if  it 
handles  packaged  certified  organic  products 
that  were  enclosed  in  their  packages  or 
containers  prior  to  being  acquired  and 
remain  in  the  same  package  and  are  not 
otherwise  processed  by  the  handler,  or  it  is 
a  retail  food  establishment  that  processes  or 
prepares  on  its  own  premises  raw  and  ready- 
to-eat  food  from  certified  organic  products. 
Otherwise,  to  be  certified  organic,  handlers 
must  pay  for  certification  fees  estimated  at 
$1,800  per  year  and  fulfill  recordkeeping 
requirements. 

In  order  to  identify  handlers  that  might  be 
expected  to  face  more  significant  impacts  as 
a  result  of  this  proposal,  we  attempted  to 
analyze  handlers'  revenue  from  organic  sales. 
Sales  data  indicate  that  gross  sales  of  organic 


production  total  less  than  $500,000  per  firm 
for  most  certified  handlers.  Information  from 
the  California  DHS,  where  State  law  requires 
organic  processors  to  register,  gives  some 
indication  of  the  size  distribution.  Of  the  208 
processors  registered  with  the  State  in  1995, 
80  firms  (38  percent)  reported  gross  sales  of 
$50,000  or  less,  and  50  firms  (24  pert;ent)  had 
gross  sales  exceeding  $500,000.  In  mid- 
September  1999,  376  processors  were 
registered  with  the  State,  with  107  firms  (28 
percent)  reporting  gross  sales  of  $50,000  or 
less  and  112  firms  (30  percent)  reporting 
gross  sales  exceeding  $500,000.  We  use  this 
California  information  to  estimate  that  25  to 
30  percent  of  handlers  have  gross  sales  of 
$50,000  or  less  and  could  be  significantly 
impacted  by  this  proposal.  Information 
needed  to  estimate  the  number  of  exempt  or 
excluded  handlers  is  not  available. 

Some  States,  such  as  Texas  and 
Washington,  charge  producers  and  handlers 
nominal  fees  for  certification,  and  it  is 
possible  that  more  States  might  provide 
certification  services  as  the  National  Organic 
Program  is  implemented.  Other  States,  such 
as  Minnesota,  have  cost-share  programs  to 
helff  offset  costs  for  organic  producers. 

Projected  Reporting.  Recordkeeping,  and 
Other  Compliance  Requirements  for 
Producers  and  Handlers 

In  addition  to  the  fees  for  certification,  the 
regulation  will  impose  administrative  costs 
on  producers  and  handlers  for  reporting, 
recordkeeping,  residue  testing,  and  other 
compliance  requirements.  The  actual  amount 
of  the  additional  administrative  costs  that 
would  be  imposed  by  the  final  rule  is 
expected  to  be  different  for  those  entities  that 
would  begin  their  activities  only  after  the 
national  program  is  implemented.  Producers 
and  handlers  who  currently  are  active  in  the 
organic  industry  already  perform  most  of 
these  administrative  functions;  therefore,  the 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  practices  are 
different  from  the  requirements  of  the  final 
regulation.  Projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  certifying  agents  are 
discussed  in  greater  detail  in  the  PRA  and  the 
RIA. 

Federal  Rules 

No  other  burdens  are  expected  to  fall  upon 
the  organic  industry  as  a  result  of 
overlapping  Federal  rules.  This  proposed 
regulation  would  not  duplicate,  overlap  or 
conflict  with  any  existing  Federal  rules.  In 
preparing  this  proposed  regulation,  AMS 
consulted  other  Federal  agencies  such  as  the 
Food  and  Drug  Administration  (FDA),  the 
Environmental  Protection  Agency  (EPA),  the 
Bureau  of  Alcohol,  Tobacco  and  Firearms 
(ATF),  and  the  USDA's  Food  Safety  and 
Inspection  Service  (FSIS)  to  ensure  that  this 
proposed  regulation  would  complement 
existing  regulations. 

Alternatives  to  This  Proposal 

We  believe  that  our  proposed  regulation 
could  have  a  significant  impact  on  a 
substantial  number  of  small  busine.sses. 
However,  we  have  considered  several  options 
with  the  intention  of  mitigating  negative 
economic  impacts  of  the  fees.  We  did  not 


consider  alternatives,  beyond  the  previously 
di.scussed  exemptions,  that  would  mitigate 
the  indirect  costs  of  this  rule  on  small 
entities.  The  following  options  were 
considered  by  AMS  prior  to  and  during  the 
development  of  this  proposal: 

Option  1 :  First  Proposal  Issued  December 
1997 

The  first  proposal  suggested  a  fee  for  dire<;l 
services  model  which  combined  a  fixed  fee 
for  all  farmers,  handlers,  and  certifying 
agents,  with  a  variable  fee  for  certain  dire<:t 
services  provided  by  AMS  in  the 
accreditation  of  certifying  agents. 

Table  1  includes  estimated  direct  costs  of 
accreditation  and  certification  for  the  first 
proposal  and  this  proposal;  the  fees  in  this 
proposal  are  discussed  in  prior  sections  of 
this  RFA.  The  fee  provisions  in  this  proposal 
have  been  changed  significantly,  due  in  large 
part  to  comments  received  regarding  the  first 
proposal. 

In  overall  design,  the  first  proposal  is 
similar  to  this  proposal.  USDA  would 
accredit  certifying  agents  who  would  in  turn 
certify  producers  and  handlers.  USDA 
proposed  to  charge  certifying  agents  a  $640 
application  fee,  costs  for  a  site  evaluation  fee 
that  were  estimated  at  $3,500.  and  a  $2,000 
administrative  fee.  Producers  would  be 
charged  a  $50  USDA  fee  in  addition  to  the 
fees  imposed  by  the  certifxing  agent. 
Handlers  would  be  charged  a  $500  USDA  fee 
on  top  of  the  certifying  agent's  fees.  The  fee 
structure  was  intended  to  recover  the  full 
costs  of  operating  the  National  Organic 
Program,  which  was  estimated  at  $1  million 
annually.  Producers  with  $5,000  or  less  in 
annual  gross  sales  of  agricultural  products 
and  handlers  with  annual  gross  sales  of  less 
than  $5,000  were  exempt  from  certification 
as  provided  for  in  the  OFPA. 

"The  OFPA  permitted  but  did  not  obligate 
USDA  to  char^ge  fees.  The  first  proposal 
sought  to  set  fees  to  recover  the  full  costs  of 
the  National  Organic  Program.  Public 
comment  generally  stressed  that  the  fees 
were  too  high.  Most  certifying  agents  have 
operated  without  third  party  accreditation. 
Thus.  USDA  fees  were  a  substantial  increase 
in  tJie  costs  of  doing  business  for  most 
certifiers.  For  producers  the  direct  fee  of  $50 
was  a  12  percent  increase  over  the  estimated 
average  fee  paid  for  certification.  For 
certifying  agents  the  $500  fee  would  have 
been  a  53  percent  increase  over  estimated 
average  certification  fees.  To  the  extent  the 
program  raised  certifying  agent  costs,  these 
costs  would  have  been  passed  through  to 
producers  and  handlers.  Commenters  stated 
that  many  certifying  agents  had  few  clients 
and  to  pass  through  the  estimated  direct  costs 
of  accreditation  ($6,140)  would  make  the 
costs  of  certification  higher  than  producers 
could  afford. 

Comments  were  received  opposing  fee 
provisions  in  the  first  pmposal.  Most  of  these 
commenters  expressed  the  belief  that  the 
proposed  fees  would  price  small  farmers, 
handlers,  and  certifying  agents  out  of  the 
organic  industry.  Many  commenters  stated 
that  the  proposed  fees  favored  large  farming 
operations  and  suggested  a  sliding  scale  fee 
system,  rather  than  the  flat  fee  system 
discussed  in  the  first  proposal,  to 
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records  by  certified  operations;  and  (3)  other 
records  created  or  received  by  certifying 
agents  to  be  maintained  for  five  years. 

Option  2:  Fee  per  Certification  Model 

A  fee  per  certification  model  was 
considered  but  not  used.  This  model  would 
have  based  accreditation  fees  on  the  numbers 
of  farmers  and  handlers  certified 
Specifically,  certifying  agents  would  pay  a 
fee  to  USDA  for  each  certification  performed. 
The  smallest  one-half  of  certifying  agents, 
who  certify  about  10  percent  of  organic 
operations,  would  pay  about  10  percent  of 
the  estimated  costs  associated  with 
accreditation.  The  largest  10  percent  of 
certifying  agents,  who  certify  about  45 
percent  of  organic  operations,  would  pay 
about  45  percent  of  accreditation  costs.  The 
remaining  40  percent  of  certifying  agents  in 
the  middle  would  pay  45  percent  of  the  costs. 
The  fee  per  certification  would  be  fixed, 
regardless  of  the  size  of  the  operation  being 
certified.  This  feature  has  the  potential  to 
create  a  barrier  to  market  access  for  the 
smaller  operations.  Certifying  agents  who 
charge  farmers  and  handlers  for  certification 
based  on  size  and  scope  of  the  operation  ' 
would  maximize  their  profits  by  certifying 
only  the  larger  farmers  and  handlers  from 
whom  they  would  realize  a  higher  return.  If 
certifying  agents  were  to  discriminate  in  this 
manner  in  favor  of  larger  operations,  smaller 
farmers  and  handlers  would  find  the 
certification  services  available  to  them  to  be 
relatively  limited  and  possibly  more 
expensive  than  under  the  fee  for  direct 
services  model  that  includes  a  variable  fee  for 
site  visits.  A  fixed  fee  per  certification  also 
would  not  take  into  account,  in  the 
distribution  of  costs,  the  large  difference  in 
size  between  processors  and  primary 
producers.  Processors  are  generally  much 
larger  than  primary  producers  in  terms  of 
both  total  output  and  total  revenue. 

Option  3:  Exemption  of  Small  Certifying 
Agents  From  Accreditation 

Small  certifying  agents  (those  with  annual 
revenues  of  $25,000  or  less)  may  not  have  the 
resources  to  meet  all  of  the  requirements  of 
the  rule,  such  as  accreditation  fees, 
administrative  and  personnel  requirements, 
and  conflict  of  interest  restrictions,  based  on 
their  current  structure  and  revenues. 
Therefore,  exempting  the  smallest  certifying 
agents  from  the  accreditation  requirement, 
similar  to  small  producers  being  exempt  from 
certification  requirements,  could  mitigate  any 
potential  adverse  impact  of  the  rule  on  this 
group.  This  option,  however,  would  require 
a  legislative  amendment  to  the  OFPA. 

The  exemption  of  the  smaller  certifying 
agents  from  accreditation  would  carry  with  it 
many  of  the  limitations  resulting  from  the 
absence  of  Federal  oversight.  International 
trade  would  likely  be  limited  to  products 
certified  by  accredited  certifying  agents. 
Protecting  domestic  consumers  from 
inappropriate  organic  claims  on  the  labels  of 
products  certified  by  exempt  certifying 
agents  would  likely  lead  to  greater  confusion 
over  labels  in  the  marketplace.  Federal 
enforcement  agencies  such  as  the  FDA.  the 
ATF,  and  FSIS  might  wish  to  distinguish 
accredited  certifying  agents  from  those 


certifying  agents  who  are  exempt,  perhaps  by 
requiring  accredited  certifying  agents'  clients 
to  include  the  USDA  seal  on  their  product 
labels. 

One  of  the  purposes  of  the  OFPA  described 
in  the  statute  is  to  assure  consumers  that 
organically  produced  products  meet  a 
consistent  standard.  Without  Federal 
oversight  of  certifying  agents,  it  would  be 
difficult  to  ensure  that  one  national  standard 
of  production  and  handling  for  agricultural 
products  would  be  employed.  The  result 
could  be  the  continuation  of  reciprocity 
agreements  between  small,  exempt  certifying 
agents  and  large  accredited  ones.  This  could 
result  in  a  cost  for  small  entities,  while 
providing  less  benefit  to  certified  producers 
and  handlers  than  would  be  provided  them 
by  accreditation  of  all  certifying  agents. 

We  request  comments  from  all  interested 
parties,  particularly  small  businesses,  as  to 
whether  a  small  certifier  exemption  would  be 
beneficial  or  practical  given  the  constraints 
explained  in  this  option. 


Option  4:  This  Proposal 

The  new  proposal  includes  provisions  that 
will  mitigate  the  impact  of  the  National 
Organic  Program,  especially  for  small 
businesses.  Fixed  administration  fees  for 
producers,  handlers  and  certification  agents 
have  been  eliminated.  The  fixed  application 
fee  for  accreditation  also  has  been 
eliminated.  This  will  positively  affect  small 
producers  and  handlers  because  fixed  fees 
expend  a  larger  percentage  of  a  smaller 
operation's  total  revenue. 

As  indicated  earlier  in  this  discussion, 
certifying  agent  evaluation  fees  would  reflect 
actual  costs  for  the  time  and  travel  required 
to  do  the  evaluation.  It  is  anticipated  that 
smaller  certification  agents  would  benefit 
because  they  are  small  and  less  complex  than 
larger  certification  agents.  The  proposed 
accreditation  costs  would  be  proportional  to 
the  actual  time  required  to  perform  the 
service.  Several  small  operations  could  be 
grouped  by  area  to  reduce  travel  expenses  of 
the  evaluators. 

The  new  labeling  requirements  that  allow 
the  use  of  a  certification  agent's  seal  on  the 
principal  display  panel  and  on  the 
information  panel  of  processed  product 
labels  also  may  benefit  small  operations. 
Certification  agents  that  have  an  established 
consumer  base  may  benefit  by  displaying 
their  identifying  seal.  Small  certification 
agents,  whose  clients  more  likely  produce 
ingredients  for  processed  products,  could 
also  be  identified  and  thus  share  in  this 
benefit.  Certification  agents  also  may  wish  to 
expand  their  operation  by  offering 
verification  of  truthful  labeling  claims  which 
will  be  allowed  under  this  proposal. 

This  proposal  has  three  elements  of 
flexibility  that  are  advantageous  to  small 
entities:  performance-based  production  and 
handling  standards  and  certifying  agent 
requirements;  production  and  handling 
standards  that  contain  a  range  of  allowable 
practices;  and  temporary  variances. 
The  standards  in  this  proposal  are 
performance  standards  based  on  the  results 
of  a  management  system,  rather  than 
prescriptive  or  design  standards  that 
prescribe  specific  technology  or  a  precise 
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procedure  for  cumpliance.  Performance 
standards  allow  for  flexibility  in  compliance, 
which  is  especially  important  to  organic 
farmers,  handlers  and  certifying  agents  with 
limited  resources.  Performance  standards 
promote  innovation  and  the  development  of 
new  technologies  which  would  help  the 
industry  as  a  whole  be  more  efficient. 
Finally,  they  provide  a  less  costly  means  of 
compliance  than  design  standards.  Small 
entities,  in  particular,  benefit  because 
compliance  with  performance  standards 
allows  for  the  adaptation  of  existing  systems 
without  costly  capital  investment. 

This  proposal  allows  for  flexibility  by 
providing  a  range  of  production  and  handling 
practices  that  can  be  used  to  maintain  the 
organic  integrity  of  the  operation.  The  use  of 
an  allowed  practice  or  substance  must  be 
described  in  the  organic  plan  as  a  record  for 
consideration  by  the  certifying  agent  during 
a  certification  review.  The  proposal  provides 
temporary  variances  in  the  case  of  natural 
disasters,  damage  from  wind,  floods  and  the 
like,  and  for  research  trials.  The  benefit  of 
variances  is  that  a  producer  or  handler  would 
not  lose  its  investment  in  an  organic 
operation  because  of  certain  conditions  that 
are  beyond  the  producer  or  handler's  control. 
Variances  also  enhance  performance 
standards  by  allowing  additional  innovation 
and  experimentation.  This  is  especially 
important  to  producers  and  handlers  who 
depend  on  the  organic  price  premium. 
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Conclusion 

USDA  has  identified  the  entities  that  may 
be  affected  by  this  proposal  and  has  analyzed 
the  anticipated  impacts  of  the  proposal  on 
them  based  on  our  knowledge  of  the  industry 
and  limited  data.  We  have  drawn  on  industry 
studies,  including  studies  completed  since 
the  first  proposal  was  published  in  1997.  as 
well  as  information  provided  in  comments 
on  the  first  proposal.  However,  we  lack  data 
to  thoroughly  and  quantitatively  describe  the 
existing  organic  industry  and  quantitativelv 
analyze  the  effects  of  this  proposal. 

Whether  using  SBA's  small  business  size 
standards  by  SIC  or  the  alternative 
definitions  created  for  this  analysis,  we 
believe  that  this  proposal  could  have  a 
significant  impact  on  a  substantial  number  of 
small  businesses.  Even  with  the  flexibility 
proposed  in  the  regulation  and  the  expanded 
market  opportunities  brought  about  by 
implementation  of  the  National  Organic 
Program,  some  small  certifying  agents  may 
choose  not  to  become  accredited  to  provide 
certifying  services,  and  some  small  producers 
and  handlers  may  choose  not  to  continue 
being  certified  organic  because  the  proposed 
fees  would  be  passed  down  to  them  as 
certification  fees.  We  invite  comments  about 
the  expected  benefits  and  costs  to  small 
entities  as  presented  in  this  analysis. 
Specifically,  we  invite  comments  regarding 
the  impact  of  the  proposed  National  Organic 
Program  on  small  certifying  agents, 
producers,  and  handlers  so  that  we  might 
uncover  potential  unintended  negative 
impacts  on  small  entities. 

The  proposed  structure  of  user  fees 
outlined  in  this  proposal  attempts  to 
minimize  the  burden  of  administrative  costs 
which  will  be  assumed  by  small-scale 


organic  certifying  agents  and  the  producers 
and  handlers  who  use  these  certification 
services.  Certifying  agents  already  performing 
organic  certification  services  in  a  State  or 
private  capacity  on  the  date  that  the 
proposed  national  accreditation  program  for 
organic  certification  is  implemented  will  not 
be  required  to  pay  the  administrative  costs  of 
applying  for  initial  national  accreditation 
status;  the  administrative  costs  involved  in 
evaluating  the  accreditation  status  of  these 
agents  will  be  absorbed  by  a  portion  of  the 
National  Organic  Program  operating  budget 
appropriated  by  Congress.  They  will  be 
required  to  pay  travel  expenses  for  the 
reviewers.  New  applicants  seeking  national 
accreditation  for  organic  certification  services 
will  be  charged  a  fee  to  cover  the 
administrative  costs  of  evaluating  their 
suitability  for  accreditation,  their  application 
fees  will  be  structured  to  reflect  the  actual 
hourly  costs  of  having  an  AMS  evaluator 
conduct  a  site  visit  (including  travel  time  to 
and  from  the  evaluator's  duty  station  and  per 
diem  travel  expenses).  The  departures  from 
the  first  proposal — which  would  have 
imposed  a  uniform  flat  fee  on  all  applicants 
for  national  accreditation — along  with  the 
adoption  of  an  application  fee  structure 
which  attempts  to  relate  the  imposition  of 
fees  to  the  actual  costs  involved  in 
administering  the  national  accreditation 
program,  should  contribute  to  a  less 
burdensome  and  more  equitable  distribution 
of  administrative  costs  across  all  segments  of 
the  organic  industry. 

Appendix  D — Paperwork  Reduction  Act  of 
1995 

The  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3506  and  3507)  is  designed 
to  minimize  the  burden  of  reporting  and 
recordkeeping  (information  collection 
requirements)  required  by  Federal 
regulations  on  individuals,  businesses,  other 
private  institutions,  and  State  and  local 
governments.  The  burden  is  an  estimate  of 
the  amount  of  time  and  the  cost  required  of 
program  participants  to  fulfill  the 
information  collection  requirements. 

Information  collection  requirements  must 
have  Office  of  Management  and  Budget 
(OMB)  review  and  approval  before  they  can 
become  effective.  They  must  also  be  made 
available  for  public  comment,  and  the 
comments  become  part  of  the  public  record. 
This  notice  requests  comments  on  the 
proposed  information  collection 
requirements  of  this  proposal. 

Title:  National  Organic  Program. 

OMB  Number:  New  collection. 

Expiration  Date  of  Approval:  Three  years 
from  date  ofapproval. 

Type  of  Request:  New. 

Abstract:The  Organic  Foods  Production 
Act  (OFPA)  of  1990  mandates  that  the 
Secretary  develop  a  National  Organic 
Program  (NOP)  to  accredit  eligible  Stale 
program's  governing  Slate  officials  or  private 
persons  as  certifying  agents  who  would 
certify  producers  or  handlers  of  agricultural 
products  that  have  been  produced  using 
organic  methods  as  provided  for  in  the 
OFPA.  This  regulation  is  proposed:  (1)  To 
establish  national  standards  governing  the 
marketing  of  certain  agricultural  products  as 


organically  produced  products;  (2)  to  assure 
consumers  that  organically  produced 
products  meet  a  consistent  standard;  and  (3) 
to  facilitate  interstate  commerce  in  fresh  and 
processed  food  that  is  organically  produced. 

The  OFPA  was  requested  by  the  organic 
community  because  of  problems  encountered 
in  the  marketing  of  organic  products.  First, 
there  was  fraudulent  use  of  the  term, 
"organic,"  resulting  in  the  mislabeling  of 
products,  caused  in  part  because  many 
consumers  are  willing  to  pay  premium  prices 
for  organic  foods.  Second,  there  was  a  lack 
of  uniformity  in  standards  defining  organic 
production,  causing  trade  disruption  and 
confusion  among  buyers,  sellers,  and  users  of 
organic  products.  Third,  there  was  constraint 
on  market  growth  due  to  the  prohibition  on 
labeling  meat  and  poultry  products  as 
organic.  After  implementation  of  the  NOP, 
any  agricultural  product  labeled  "organic  " 
will  have  to  be  from  a  production  or  handling 
operation  that  is  certified  by  a  certifying 
agent  who  is  accredited  by  the  U.S. 
Department  of  Agriculture  (USDA). 

A  proposed  rule  to  implement  the  OFPA 
was  published  in  December  1997.  It 
contained  information  collection 
requirements,  an  estimate  of  the  annual 
economic  burden  on  the  organic  industry, 
and  a  request  for  comments  about  the 
burden.  A  few  general  comments  were 
received  about  the  burden  and  they  were 
considered  when  this  proposal  was  prepared. 
Also  taken  into  account  was  other 
information  about  existing  industry  practices 
and  documents,  the  Initial  Regulatory 
Flexibility  Analysis  that  is  discussed  in  the 
section  entitled  "Regulatory  Flexibility  Act 
and  the  Effects  on  Small  Businesses,"  and  the 
Regulator}'  Impact  Assessment  (RIA)  that  is 
discussed  in  the  .section  entitled  "Executive 
Order  12866.  "  The  numbers  of  entities 
affected  by  this  proposal  are  estimated  in  the 
RIA.  The  RIA  is  attached  as  an  appendix  to 
this  proposal. 

Reporting  and  recordkeeping  are  essential 
to  the  integrity  of  the  organic  certification 
system.  They  create  a  paper  trail  that  is  a 
critical  element  in  carrying  out  the  mandate 
of  the  OFPA.  They  sewe  the  Agency  mission, 
program  objectives,  and  management  needs 
by  providing  information  on  the  efficiency 
and  effectiveness  of  the  program.  The 
information  affects  decisions  because  it  is  the 
basis  for  evaluating  compliance  with  the 
OFPA  and  the  regulations,  for  administering 
the  program,  for  management  decisions  and 
planning,  and  for  establishing  the  cost  of  the 
program.  It  supports  administrative  and 
regulatory  actions  in  response  to 
non(  ompliance  with  the  OFPA  and  the 
regulations. 

In  general,  the  information  collected  will 
be  used  by  USDA.  Slate  program's  governing 
Slate  officials,  and  certifying  agents.  It  will  be 
created  and  submitted  by  State  and  foreign 
program  officials,  peer  review  panel 
members,  accredited  certifying  agents, 
organic  inspectors,  certified  organic 
producers  and  handlers,  those  seeking 
accreditation  or  certification,  and  parties 
interested  in  changing  the  National  List. 
Additionally,  it  will  necessitate  that  all  of 
these  entities  have  procedures  and  space  for 
recordkeeping. 
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practices  and  on-site  inspection  reports  from 
organic  inspectors.  Estimates:  59  entities  are 
expected  to  apply  for  certification  (13  State 
programs,  36  private  entities,  10  foreign 
entities).  The  annual  burden  for  each  State 
program  will  be  an  average  of  695.428  hours 
or  if  calculated  at  518,778.  The  annual 
burden  for  each  private  or  foreign  entity  will 
be  699.678  hours  or  $27  per  hour  (rounded 
up  to  the  next  dollar)  it  would  be  $18,893. 

Administrative  costs  for  reporting, 
disclosure  of  information,  and  recordkeeping 
are  expected  to  vary  among  certifying  agents. 
Entities  which  begin  their  activities  only  after 
the  national  program  is  implemented  would 
be  expected  to  incur  the  greatest  cost  as  they 
set  up  an  operation  that  conforms  to  the 
OFPA  and  the  regulations.  For  agents  who 
are  currently  active  in  the  organic  industry, 
follow  ISO  guidelines,  and  already  perform 
manv  of  these  administrative  functions,  costs 
will  vary  depending  upon  the  extent  to 
which  their  current  practices  are  different 
from  requirements  in  the  OFPA  and  the 
regulations.  Agents  will  be  expected  to 
provide  the  public  with  information 
concerning  their  clients.  Efforts  were  made  to 
incorporate  existing  industry  practices  and 
documents  into  this  proposal.  A  list  of 
several  proposed  administrative 
requirements  and  the  probable  resources 
required  for  compliance  is  included  in  the 
Regulatory  Impact  Assessment. 

When  an  entity  applies  for  accreditation  as 
a  certifying  agent,  it  must  provide  a  copy  of 
its  procedures  for  complying  with 
recordkeeping  requirements  (§  205.504(b)(3)). 
Once  certified,  agents  will  have  to  make  their 
records  available  for  inspection  and  copying 
by  authorized  representatives  of  the  Secretary 
(§  205.501(a)(9)).  USDA  will  charge  certifying 
agents  for  the  time  required  to  do  these 
document  reviews  Audits  will  require  less 
time  if  the  documents  are  well  organized  and 
centrally  located,  than  if  they  are  in  disarray 
and  in  several  locations.  Certifying  agents 
will  have  control  over  these  conditions,  but 
making  documents  accessible  to  the  public 
may  bring  about  a  substantial  change  in  the 
way  some  agents  currently  operate. 

Recordkeeping  requirements  for  certifying 
agents  in  the  first  proposal  were  changed  to 
reduce  the  burden.  They  required  certifying 
agents  to  maintain  all  records  concerning 
their  activities  for  10  years.  Commenters 
expressed  concern  that  this  requirement  was 
excessive  and  unnecessary.  We  agree  and  are 
instead  proposing  three  categories  of  records 
with  varying  retention  periods:  (1)  records 
created  by  certifying  agents  regarding 
applicants  for  certification  and  certified 
operations,  maintain  10  years,  consistent 
with  OFPA's  requirement  for  maintaining  all 
records  concerning  activities  of  certifying 
agents:  (2)  records  obtained  from  applicants 
for  certification  and  certified  operations, 
maintain  5  years,  the  same  as  OFPA's 
requirement  for  the  retention  of  records  by 
certified  operations;  and  (3)  records  created 
or  received  by  certifying  agents  regarding 
accreditation,  maintain  5  years,  consistent 
with  OFPA's  requirement  for  renewal  of 
agent's  accreditation  (§  205.510(b)). 

Residue  testing  requirements  in  the  first 
proposal  were  changed  to  reduce  the  burden. 
They  required  certifying  agents  to  undertake 


residue  testing  every  5  years  to  determine  if 
products  from  certified  operations  contained 
a  detectable  residue  level  of  a  prohibited 
substance  and  to  report  such  findings  to 
appropriate  authorities,  Commenters 
expressed  concern  that  the  requirement  was 
too  costly.  We  agree  and  are  instead 
proposing  that  the  State  program's  governing 
State  officials  or  certifying  agents  may 
conduct  testing  at  their  own  expense  only  if 
they  suspect  a  crop  has  come  into  contact 
with  a  prohibited  substance.  Test  results 
must  be  submitted  to  the  Administrator 
(§  205.672(b)). 

Organic  inspectors.  Inspectors  will  conduct 
on-site  inspections  for  the  certifying  agents  of 
each  applicant  for  certification  and  annually 
of  each  certified  operation.  They  will 
determine  whether  or  not  certification  should 
continue  and  will  report  this  finding  to  the 
certif\'ing  agent.  Inspectors  will  be  the  agents 
themselves,  employees  of  the  agents,  or 
individual  contractors.  We  estimate  that 
about  half  will  be  certifying  agents  and  their 
employees  and  half  will  be  individual 
contractors.  Individuals  who  apply  for 
positions  as  inspectors  will  submit  to  the 
agents  information  documenting  their 
qualifications  to  conduct  such  inspections. 
Estimates:  293  inspectors  (147  certifying 
agents  and  their  employees,  146  individual 
contractors)  will  be  used.  The  annual  burden 
for  each  inspector  will  be  an  average  of 
48.304  hours  or  if  calculated  at  $27  per  hour 
(rounded  up  to  the  next  dollar),  it  would  be 
$1,305. 

Producers  and  handlers.  Producers  and 
handlers,  domestic  and  foreign,  will  apply  to 
certifying  agents  for  organic  certification,  to 
renew  their  certification,  or  to  report  changes 
in  their  practices,  submitting  to  the  agents 
detailed  information  documenting  their 
specific  practices.  Producers  include  farmers, 
livestock  and  poultry  producers,  and  wild 
crop  harvesters.  Handlers  include  those  who 
transport  or  transform  food  and  may  include 
millers,  bulk  distributors,  food 
manufacturers,  processors,  repackagers,  or 
packers.  Some  handlers  may  be  part  of  a 
retail  operation  that  processes  organic 
products  in  a  location  other  than  the 
premises  of  the  retail  outlet. 

The  OFPA  requires  certified  operators  to 
maintain  their  records  for  5  years.  Estimates: 
19,300  total  operators  (14,153  certified  and 
5.147  exempt),  including  17,150  producers 
(12.176  certified  and  4.974  exempt)  and 
2,150  handlers  (1,977  certified  and  173 
exempt).  We  do  not  have  an  estimate  of  the 
number  of  foreign  producers  and  handlers 
that  will  apply  for  organic  certification.  The 
annual  burden  for  each  domestic  operator 
will  be:  certified  producer — average  of  9.521 
hours  or  if  calculated  at  $24  per  hour,  it 
would  be  $229;  certified  handler— average  of 
49.521  hours  or  if  calculated  at  $24  per  hour, 
it  would  be  $1,189;  exempt/excluded 
operator — average  of  0.5  hour  or  if  calculated 
at  $24.  per  hour,  it  would  be  $12. 

The  proposed  regulation  exempts  certain 
operations  from  certification:  (1)  Producers 
and  handlers  whose  gross  agricultural 
income  from  organic  sales  totals  $5,000  or 
less  annually;  (2)  handlers  selling  only 
agricultural  products  that  contain  less  than 
50  percent  organic  ingredients  by  total 
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weight  of  the  finished  product;  (3)  handlers 
that  handle  agricultural  products  that  contain 
at  least  50  percent  organic  ingredients  and 
choose  to  use  the  word  "organic"  only  on  the 
information  panel  of  a  packaged  product;  and 
(4)  handlers  that  are  retail  food 
establishments  that  handler  organic  food  but 
do  not  process  it.  The  proposed  regulation 
also  excludes  certain  operations  from 
certification:  (1)  Handlers  selling  only 
agricultural  products  labeled  as  organic  or 
made  with  organic  ingredients  that  are 
enclosed  in  a  container  prior  to  being 
received,  remain  in  the  same  container,  and 
are  not  otherwise  processed  while  in  the 
control  of  the  operation;  and  (2)  handlers  that 
are  retail  food  establishments  that  process  or 
prepare,  on  the  premises,  raw  emd  ready-to- 
eat  food  from  organic  agricultural  products. 

Administrative  costs  for  reporting  and 
recordkeeping  are  expected  to  vary  among 
certified  operators.  Entities  which  begin  their 
activities  only  after  the  national  program  is 
implemented  would  be  expected  to  incur  the 
greatest  cost  as  they  set  up  an  operation  that 
conforms  to  the  OFPA  and  the  regulations. 
For  operators  who  are  currently  active  in  the 
organic  industry  and  already  perform  many 


of  these  administrative  functions,  costs 
would  vai7  depending  upon  the  extent  to 
which  their  current  practices  are  different 
from  requirements  in  the  OFPA  and  the 
regulations.  Efforts  were  made  to  incorporate 
existing  industry  practices  and  documents 
into  this  proposal.  A  list  of  several  proposed 
administrative  requirements  and  the  probable 
resources  required  for  compliance  is 
included  in  the  Regulatory  Impact 
Assessment. 

Research  studies  have  indicated  that 
operations  using  product  labels  containing 
the  term  "organic"  handle  an  average  of  19.5 
labels  annually,  that  there  are  about  16,000 
products  with  the  term  organic  on  the  label, 
and  that  the  number  of  such  products 
increased  by  250  annually  from  1994  through 
1996.  We  estimate  that  by  the  year  2001, 
17,000  products  will  be  marketed  with  the 
term  "organic"  on  the  label.  This  proposal 
includes  an  estimate  of  the  time  needed  to 
develop  labels  for  products  sold,  labeled,  or 
represented  as  "100  percent  organic," 
"organic,"  "made  with  organic  (specified 
ingredients),"  or  which  use  the  term  organic 
to  modify  an  ingredient  in  the  ingredients 
statement.  Also  included  is  the  time  spent 


deciding  about  use  of  the  USDA  seal,  a  State 
emblem,  or  the  seal,  logo,  or  other  identifying 
marks  of  a  private  certifying  agent 
(§205.300-§  205.310).  Because  the  labeling 
requirements  in  this  proposal  are  in  addition 
to  FDA  and  FSIS  requirements,  the  burden 
measurement  does  not  include  the  hours 
necessar\'  to  develop  the  entire  label.  For 
purposes  of  calculating  the  burden,  it  was 
estimated  that  each  handler  will  develop  20 
labels  annually. 

Interested  parties.  Any  interested  party 
may  petition  the  NOSB  for  the  purpose  of 
having  a  substance  evaluated  for 
recommendation  to  the  Secretary  for 
inclusion  on  or  deletion  from  the  National 
List.  Estimates:  25  interested  parties  may 
petition  the  NOSB.  The  annual  burden  for 
each  interested  party  will  be  an  average  of 
104  hours  and  $2,496  ($24  per  hour). 

Cost.  The  following  table  shows  the  salary 
rates  used  to  calculate  the  cost  of  the  burden. 
We  believe  the  increased  rates  for  this 
proposal  over  the  first  proposal  are  more 
realistic  in  terms  of  the  responsibilities  and 
requirements  of  each  entity.    . 


Estimated  hourty  rates 


Certified  and  exempt  operators,  interested  parties  

State  program's  governing  State  officials,  peer  review  panel  members,  certifying  agents,  organic  inspectors 


Annual  Reporting  and  Recordkeeping 
Burden: 

Estimated  Number  of  Respondents:  19,730. 

Total  Annual  Hours:  269,622. 

Total  Cost:  $6,780,348. 

Comments.  Comments  are  requested  on 
these  proposed  information  collection 
requfrements.  Comments  are  specifically 
invited  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
USDA,  including  whether  the  information 
would  have  practical  utility;  (2)  the  accuracy 
of  USDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  including 
the  validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information  on 
those  who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology.  ' 

Comments  should  be  submitted  by  the  date 
stated  in  the  section  entitled  DATES  at  the 
beginning  of  this  proposal.  However,  they 
should  be  sent  to  (1)  Office  of  Management 
and  Budget,  New  Executive  Office  Building, 
725  17th  Street,  NW,  Room  725,  Washington, 
D.  C.  20503,  Attention:  Desk  Officer,  and  to 
(2)  Clearance  Officer,  USDA-OCIO,  Room 
404W,  Jamie  Whitten  Building,  STOP  7602, 
1400  Independence  Avenue,  SW, 
Washington,  D.C.  20250-7602.  Additionally, 
comments  may  be  sent  by  fax  to  (202)  690- 
4632  or  submitted  via  the  Internet  through 
the  National  Organic  Program's  homepage  at 
http://www.ams.usda.gov/nop. 


Appendix  E. — Executive  Order  12988,  Civil 
Justice  Reform 

Executive  Order  12988,  Civil  Justice 
Reform,  instructs  each  executive  agency  to 
adhere  to  certain  requirements  in  the 
development  of  new  and  revised  regulations 
in  order  to  avoid  unduly  burdening  the  court 
system.  The  first  proposal  was  reviewed 
under  this  Executive  Order.  No  comments 
were  received  on  that  review  and  no 
additional  related  information  has  been 
obtained  since  then.  This  rule  is  not  intended 
to  have  retroactive  effect. 

States  and  local  jurisdictions  are 
preempted  under  section  2115  of  the  OFPA 
(7  U.S.C.  6514)  &x)m  creating  programs  of 
accreditation  for  private  persons  or  State 
officials  who  want  to  become  certifying 
agents  of  organic  farms  or  handling 
operations.  A  governing  State  ofKcial  would 
have  to  apply  to  the  USDA  to  be  accredited 
as  a  certifying  agent,  as  described  in  section 
2115(b)  of  the  OFPA  (7  U.S.C.  6514(b)). 
States  also  are  preempted  under  sections 
2104  through  2108  of  the  OFPA  (7  U.S.C. 
6503  through  6507)  from  creating 
certification  programs  to  certify  organic  farms 
or  handling  operations  unless  the  State 
programs  have  been  submitted  to,  and 
approved  by,  the  Secretary  as  meeting  the 
requirements  of  the  OFPA. 

Pursuant  to  section  2108(b)(2)  of  the  OFPA 
(7  U.S.C.  6507(b)(2)),  a  State  oi^anic 
certification  program  may  contain  additional 
requirements  for  the  production  and 
handling  of  organically  produced  agricultural 
products  that  are  produced  in  the  State,  and 
for  the  certification  of  orgemic  farm  and 
handling  operations  located  within  the  State, 
under  certain  circumstances.  Such  additional 


requirements  must:  (a)  Further  the  purposes 
of  the  OFPA;  (b)  not  be  inconsistent  with  the 
OFPA;  (c)  not  be  discriminatory  towards 
agricultural  commodities  organically 
produced  in  other  States;  and  (d)  not  be 
effective  until  approved  by  the  Secretary. 

Pxirsuant  to  section  2120(f)  of  the  OFPA  (7 
U.S.C.  6519(f)),  this  proposal  would  not  alter 
the  authority  of  the  Secretary  under  the 
Federal  Meat  Inspection  Act  (21  U.S.C.  601 
et  seq.],  the  Poultry  Products  Inspections  Act 
(21  U.S.C.  451  et  seq.)  or  the  Egg  Products 
Inspection  Act  (21  U.S.C.  1031  et  seq.). 
concerning  meat,  poultry,  and  egg  products, 
nor  any  of  the  authorities  of  the  Secretary  of 
Health  and  Human  Services  under  the 
Federal  Food.  Drug  and  Cosmetic  Act  (21 
U.S.C.  301  et  seq.],  nor  the  authority  of  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act 
(7  U.S.C.  136  ef  seq.). 

Section  2121  of  the  OFPA  (7  U.S.C.  6520) 
provides  for  the  Secretary  to  establish  an 
expedited  administrative  appeals  procedure 
under  which  persons  may  appeal  an  action 
of  the  Secretary,  the  applicable  governing 
State  official,  or  a  certifying  agent  under  this 
title  that  adversely  affects  such  person  or  is 
inconsistent  with  the  organic  certification 
program  established  under  this  title.  The  Act 
also  provides  that  the  U.S.  District  Court  for 
the  district  in  which  a  person  is  located  has 
jurisdiction  to  review  the  Secretary's 
decision. 

Appendix — Executive  Order  13132, 
Federalism 

This  proposal  has  been  reviewed  under 
Executive  Order  13132,  Federalism.  This 
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underpin  the  proposed  organic  rule.  Section 
2104(c)  of  the  OFPA  (7  CFR  6503(c))  requires 
the  Secretary  to  consult  with  the  National 
Organic  Standards  Board  in  developing  the 
organic  program  and  the  National  List  set 
forth  in  Section  2118  of  the  OFPA  (7  CFR 
6517). 

The  Secretary  has  received  extensive  input 
from  the  Board,  interested  persons,  and  the 
States  regarding  the  establishment  of  the 
National  Organic  Program  and  this 
reproposal.  The  Board  met  12  times  before 
publication  of  the  proposed  rule  on 
December  16, 1997.  and  has  met  five  times 
during  1998  and  1999.  States  were  invited  to 
attend  each  of  these  meetings,  and  official 
State  certifier  representatives  participated  in 
Board  deliberations  in  meetings  held  in  July 
1998  and  July  1999.  Public  input  sessions 
were  held  at  each  meeting  to  gather 
information  from  all  interested  persons, 
including  State  and  local  jurisdictions. 

Section  2110(g)  of  the  OFPA  (7  U.S.C. 
6509(g))  requires  the  Secretary  to  hold  public 
hearings  to  gather  information  to  guide 
development  of  standards  for  livestock 
products.  Four  hearings  were  held  during 
1994  in  Washington,  D.C.;  Rosemont,  IL; 
Denver,  CO:  and,  Sacramento,  CA.  States 
were  invited  to  participate  in  each  of  these 
hearings. 

National  Organic  Program  staff  also 
received  comments  and  consulted  with 
States  at  public  events.  They  made 
presentations,  received  comments,  and 
consulted  with  States  at  local  and  regional 
organic  conferences  and  workshops  and  at 
national  and  international  organic  and 
natural  food  shows. 

Further,  States  were  provided  the 
opportunity  to  comment  specifically  on  State 
issues  at  a  National  Organic  Certifiers 
meeting  held  on  July  21,  1995,  to  discuss 
accreditation  issues;  a  meeting  held  on 
February  26, 1996,  to  discuss  the  role  of 
States  iii  the  National  Organic  Program;  and 
a  February  1999  State  Certifiers  meeting  to 
discuss  State  issues.  Further,  States  were 
consulted  in  training  sessions  held  for 
organic  inspectors,  as  well  as  numerous 
question  and  answer  sessions  at  speaking 
engagements  of  the  Agricultural  Marketing 
Service  Administrator,  the  National  Organic 
Program  Program  Manager,  and  the  staff. 
On  publication  of  the  first  proposal  on 
December  16,  1997,  an  announcement  and 
information  packet  summarizing  the  first 
proposal  were  sent  to  over  1,000  interested 
parties,  including  Stale  governors  and  State 
department  of  agriculture  secretaries, 
commissioners,  or  directors.  Subsequent  to 
publication  of  the  first  proposal.  State  and 
local  jurisdictions  had  the  opportunity  to 
provide  input  at  four  listening  sessions  held 
in  February-March  1998  on  the  first  proposal 
in  Austin,  TX;  Ames,  lA:  Seattle.  WA:  and 
New  Brunswick.  NJ. 

Finally.  States  had  the  opportunity  to 
comment  on  the  first  proposal.  More  than 
275,000  comments  were  received  on  the  first 
proposal,  including  Stale  commenters. 
Through  this  extensive  outreach  and 
consultation  process.  States  identified  a 
number  of  issues  with  the  first  proposal. 
States  expressed  several  specific  concerns 
regarding  accreditation  requirements  as  they 


affect  State  programs.  These  issues  are 
described  below,  along  with  the 
Department's  response  in  the  reproposal. 

(1)  Under  OPFA  2108  (7  CFR  6507),  States 
may  establish  additional  standards,  approved 
by  the  Secretary.  First,  State  commenters 
objected  to  the  provision  in  the  first  proposal 
that  would  have  prohibited  States  from 
requiring  compliance  with  these  additional 
standards  as  a  condition  for  use  of  the 
organically  produced  State  logo  on  products 
within  the  borders  of  such  State.  We  agree 
with  the  commenters,  as  we  did  not  intend 
to  prohibit  States  from  requiring  that  these 
more  restrictive  standards  be  met  as  a 
requirement  to  the  Stale's  logo  on  organically 
produced  products.  Accordingly,  this 
proposal  will  permit  States  with  more 
restrictive  requirements  approved  by  the 
Secretary  and  private  certifiers  certifying 
production  and  handling  operations  within 
these  States  to  require  that  the  State's  more 
restrictive  standards  be  met  in  order  to  use 
the  State  logo. 

(2)  The  first  proposal  required  annual 
organic  inspector  performance  appraisal  and 
annual  program  evaluations  for  certifying 
agents.  State  commenters  objected  that  these 
requirements  would  duplicate  State 
requirements.  We  do  not  intend  for  States  to 
develop  dual  performance  appraisal  and 
program  evaluation  systems  because  we 
believe  that  programs  already  conducted  by 
the  States  will  meet  the  requirements  of  this 
proposal.  These  programs  would  be  expected 
to  conform  with  good  management  practices 
appropriate  to  an  organization's  size  and 
structure.  The  questioned  provisions  have 
not  been  changed,  but  this  proposal  has  been 
revised  to  clarify  that  the  annual  program 
evaluation  can  be  conducted  by  the  certifying 
agency  staff,  an  auditing  entity,  or  a 
consultant  with  appropriate  expertise. 

(3)  The  first  proposal  set  forth 
confidentiality  requirements  for  certifying 
agents.  Commenters  stated  that  these 
confidentiality  requirements  might  confiict 
with  State  requirements  for  "open  records." 
While  we  recognize  this  potential  for 
conflicting  requirements,  records  collected 
under  the  National  Organic  Program  would 
be  subject  to  the  requirements  of  the  Act. 
Where  the  Act  and  State  requirements 
conflict,  the  Act  would  take  precedence. 
There  is  no  change  to  the  confidentiality 
provision. 

To  clarify  that  authorized  representatives 
of  the  Secretary  or  the  applicable  Stae 
program's  governing  State  official  may  act  on 
their  behalf  and  must  be  given  access  to  the 
records,  this  proposal  adds  the  phrase  "and 
their  authorized  representatives." 

(4)  This  proposal  will  require  that 
accredited  certifying  agents  accept 
certification  decisions  made  by  another 
USDA-accredited  certifying  agent  as 
equivalent.  State  commenters  said  that  States 
should  be  able  to  control  which  certifying 
agents  operate  within  their  State. 

The  first  proposal  provided  that  accredited 
certifying  agents  accept  the  certification 
decisions  made  by  another  USDA-accredited 
certif\'ing  agent  as  equivalent  to  their  own. 
Commenters  representing  State  programs 
said  that  States  should  be  able  to  control 
which  certifying  agents  operate  within  their 
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state.  Several  commenters  asked  whether 
States  with  more  restrictive  standards  could 
challenge  certification  decisions  made  by 
other  accredited  certifying  agents.  Under  the 
Act,  no  organic  product  may  be  produced  or 
handled  to  organic  standards  lower  than  the 
standards  of  ihe  National  Organic  Program.  A 
State  Government  may  not  prevent  the 
marketing  or  .sale  within  a  given  State  of 
organic  product  produced  in  another  State 
according  to  this  proposal.  While  States  may, 
with  the  approval  of  the  Secretary,  set  more 
restrictive  standards  than  the  national 
organic  standards  for  product  produced  or 
handled  within  their  Stale,  these 
requirements  do  not  apply  to  produrts 
produced  or  handled  in  another  State. 

State  programs  approved  by  the  Secretary 
will  be  required  to  treat  all  accredited 
certifying  agents  equally,  and  accredited 
certifying  agents  in  one  State  cannot  refuse 
to  recognize  another  State's  product  certified 
to  national  standards.  Accordingly,  the 
requirement  remains  unchanged  that  a 
certifying  agent  accept  certification  decisions 
by  another  USDA-accredited  certifying  agent 
as  equivalent. 

(5)  The  first  proposal  required  all  certifying 
agents  to  submit  documents  and  information 
on  personnel,  administrative,  and  financial 
policies  and  procedures  to  demonstrate 
organic  expertise  and  ability  to  implement 
the  National  Organic  Program.  States 
commented  that  State  certifying  agents 
should  not  be  required  to  submit  such 
information,  stating  that  these  requirements 
should  not  apply  to  States  with  established 
personnel,  administrative,  and  financial 
procedures.  They  also  indicated  that  the 
review  should  be  limited  to  organic  program 
administration  only,  not  to  agencvwide 
policies  and  procedures.  We  recognize  that 
States  have  established  personnel, 
administrative,  and  financial  procedures  and 
that  the.se  procedures  would  apply  to  State 
certifying  agents.  However,  a  slated  purpose 
of  the  Act  is  establishment  of  national 
standards.  Such  standards  should  extend  to 
uniform  requirements  for  State  and  private 
certifying  agents  unless  otherwise  provided 
in  the  Acl.  Further,  such  information  is 
necessary  for  the  Administrator  to  make  a 
determination  on  approval  of  an  application 
for  accreditation.  Accordingly,  the 
requirements  for  demonstrating  organic 
expertise  and  ability  lo  implement  the 
National  Organic  Program  remain  the  same 
for  private  and  State  certifying  agents. 

(fi)  The  first  proposal  required  a  certifying 
agents  lo  provide  a  description  of  procedures 
to  prevent  conflicts  of  interest  and  the 
identification  of  any  food  or  agriculture- 
related  business  interests  of  all  personnel 
intended  to  be  used  in  the  certifying 
operation.  Commenters  stated  that  existing 
Slate  policies  should  be  sufficient  lo  prevent 
conflicts  of  interest  for  a  State  certifying 
agent  and  Ihal  lists  of  the  business  interesis 
of  all  inspectors,  program  staff,  and  their 
families  are  nol  nece.ssary. 

We  agree  lhal  existing  Stale  policies  should 
be  sufficient  lo  prevent  conflic:ls  of  interest 
but  disagree  that  lists  of  Ihe  business 
interests  of  all  inspectors,  program  staff,  and 
Iheir  families  are  unnecessary.  The  Act  (CFR 
6515(h))  places  responsibility  for  Ihe 


prevention  of  conflicts  of  interest  with  the 
certifying  agent.  However,  the  Department  is 
responsible  for  ensuring  that  the  certifying 
agent  complies  with  that  responsibility.  The 
requirement  lo  provide  such  a  listing 
provides  the  Administrator  information 
essential  to  identifying  conflicts  of  interest. 
In  addition,  a  slated  purpose  of  the  Act  is  to 
establish  uniform  national  standards.  These 
uniform  standards  should  extend  to  uniform 
conflict  of  interest  requirements  for  Stale  and 
private  certifying  agents.  The  commenters 
have  said  that  most  States  already  have 
established  conflict  of  interest  policies  and 
procedures  so  thai  the  required  information 
should  be  easily  available  for  submission  lo 
the  Administrator.  Accordingly,  no  change 
has  been  made  in  this  propo.sal. 

Cerlificalion,  Ihe  process  of  qualif\'ing  a 
producer  or  handler  to  sell  agricultural 
products  labeled  as  organic,  raised  several 
issues  for  States. 

(1)  The  first  proposal  required  an  applicant 
for  certification  to  supply  required 
documentation  to  provide  information 
necessary  to  allow  a  cerlifj'ing  agent  to 
evaluate  the  application.  Slate  commenters 
suggested  a  provision  be  added  lo  allow  a 
certif\'ing  ageni  lo  require  documentation 
from  applicants  in  addition  to  that  required 
by  the  first  proposal. 

A  certifying  agent  can,  if  necessary,  follow 
up  on  an  initial  application  with  requests  for 
additional  information,  provided  lhal 
information  is  needed  to  evaluate  the 
application  and  determine  compliance  with 
the  Act  and  regulations.  We  did  not  make  the 
suggested  change,  as  Ihe  existing  language 
already  allows  Ihe  certifying  agent  lo  request 
additional  information  necessary  to 
determine  compliance  with  the  Act  and 
regulations. 

(2)  The  first  proposal  laid  out  a 
certification  program  that  provided  for 
updates  to  a  continuous  organic  certification. 
To  meet  continuation  of  certification 
requirements.  Ihe  first  proposal  required  an 
on-site  inspection  after  receipt  of  ihe  update 
lo  the  application.  A  State  certifying  agent 
objected,  saying  thai  an  on-site  inspection 
after  receipt  of  a  renewal  application  is  not 
consistent  wflh  current  practice.  Currently, 
on-site  inspections  conducted  during  the 
prior  year  are  used  to  determine  compliance 
with  certification  requirements  at  the  lime  of 
renewal,  along  with  a  review  of  information 
submitted  by  the  certified  operation.  The 
Slate  certifying  agent  staled  that  an 
additional  inspection  at  renewal  time  would 
not  be  u.seful  if  it  was  nol  an  appropriate  time 
to  observe  the  certified  unit  in  operation. 

We  disagree  with  the  commenters,  since 
certifiers  are  required  lo  schedule  on-site 
inspections  when  the  certified  operation  can 
be  obserx'ed  for  ils  compliance  or  ability  lo 
comply  with  the  provisions  of  Ihe  National 
Organic  Program.  The  initial  certification, 
therefore,  should  have  been  granted  when  the 
on-site  inspection  verified  compliance  with 
certification  requirements.  The  certified 
operation  should  be  fulfilling  ils  annual 
continuation  of  certification  at  a  time  when 
il  can  demonstrate  its  compliance  with  the 
Act. 

States  commented  on  several  compliance 
issues  included  in  the  first  proposal. 


(1)  The  Administrator  had  sole  authorilv  lo 
suspend  or  revoke  the  accreditation  of 
certifying  agents  in  the  first  proposal. 
Commenters  indicated  that  State  program's 
governing  Slate  officials  should  have  the 
authority  to  suspend  or  revoke  Ihe 
accreditation  of  private  certifying  agents. 

We  agree  that  in  a  Stale  with  a  program 
approved  by  Ihe  Secrelar\ .  the  Stale 
program's  governing  Slate  official  should  be 
authorized  lo  suspend  or  revoke  an 
accreditation  granted  by  Ihe  Secretary  to 
certifying  agents  operating  within  the  Stale. 
We  concur  because  of  the  Department's  role 
in  providing  oversight  lo  the  Slate  program, 
including  ils  enforcement  procedures,  and 
have  made  that  change  in  this  proposal. 

(2)  Many  commenters  slated  thai  ihe  first 
proposal  lacked  adequate  enforcement 
provisions,  including  enfor<;ement  by  Slates 
with  an  approved  Slate  program. 

We  agree  with  the  commenters  that 
additional  enforcement  provisions  are 
necessary  for  the  National  Organic  Program. 
The  following  changes  have  been  made  in 
this  proposal. 

(a)  As  notei  above,  Ihe  Slate  program's 
governing  State  official  will  now  be 
authorized  lo  suspend  or  revoke 
accreditation  granted  by  the  Secretary  to 
certifying  agents  operating  in  the  State. 

(b)  An  enforcement  proceeding  brought  bv 
a  State  program's  governing  Slate  official 
against  a  certified  operation  or  certifying 
agent  shall  be  appealable  pursuant  to  the 
appeal  procedures  of  the  State  program  with 
no  subsequent  appeal  rights  lo  the  Secretary. 

Stales  commented  on  several  fees 
provisions  in  the  first  proposal. 

(1)  The  first  proposal  required  that 
payment  of  fees  and  charges  to  ihe 
Department  bo  by  certified  check  or  money 
order.  Stale  commenters  objected,  saving  it 
was  insulting  for  USDA  to  require  a  State 
government  agency  to  pay  for  ils 
accreditation  with  a  certified  check. 

Accordingly,  we  have  removed  this 
requirement,  simply  requiring  lhal  payments 
for  fees  and  other  charges  for  accreditation 
must  be  made  payable  lo  the  Agricultural 
Marketing  Service. 

(2)  Several  Slate  agenc:ies  objected  lo  the 
fee  provisions  in  ihe  first  proposal, 
expressing  the  belief  that  ihe  proposed  fees 
would  pric:e  small  producers  and  handlers 
oul  of  Ihe  organic  industry.  Some  Stale 
agencies  commented  that  those  small  organic 
producers  conducting  their  own  on-farm 
handling  would  be  forced  oul  of  the  organic 
industry  by  the  excessive  handler  fee  and 
reporting  burdens. 

After  re\  lew  of  ihe  comments,  we 
acknowledge  that  the  fees  charged  in  the  first 
propo.sal  may  have  discouraged  industn 
growth  and  may  not  have  facilitated 
interslale  commerce  of  organic  product.  We 
have  thus,  modified  the  fee  structure  to 
reduce  cosis  lo  all  organic.  sec:tors  and  have 
removed  Ihe  requirement  that  provided  tor 
payment  of  fees  to  Ihe  Department  by 
certified  production  and  handling  operations. 
Instead,  the  Department  will  charge 
certifying  agents  only  for  fees  and  charges 
related  In  accreditation,  with  the  balance  of 
the  costs  of  Ihe  program  lo  be  funded  through 
appropriations. 
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(3)  Some  State 
commented  that 
should  not  be  as; 
They  stated  that 
could  face  large 
they  have  many 
which  would  be  C( 
adding  that  these 
to  producers  and 
supplemental  Stat 
certifying  agents 
pay  the  States 
contribution  to  th 


cfcrtifying  agents 
S  ate  certifying  agents 
se  !sed  accreditation  fees, 
m  Qst  State  certifying  agents 
ac  :reditation  costs  because 
cqunty  or  regional  offices 
insidered  subsidiaries, 
(  osts  would  be  passed  on 
1  andlers  or  paid  with 
!  funds.  A  few  State 
a  iserted  that  USDA  should 
beciuse  of  the  State's 

national  program.  One 
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state  representative  said  that  accreditation 
fees  for  State  certifying  agents  should  be  less 
than  for  private  certifying  agents,  as  State 
certifying  agents  should  involve  less  AMS 
review  and  oversight. 

We  disagree  with  those  commenters  who 
say  that  State  certifying  agents  should  not  be 
assessed  accreditation  charges,  be  charged 
less,  or  be  paid  to  certify  production  and 
handling  operations.  These  actions  would 
constitute  unacceptable  preferential 
treatment  of  State  certifying  agents  to  the 
detriment  of  private  certifj'ing  agents.  This 


proposal  will  assess  State  certifying  agents 
the  same  fees  for  accreditation  under  the 
same  fee  structure  as  private  certifying 
agents. 

We  invite  States  and  local  jurisdictions  to 
comment  on  the  issues  raised  in  this 
Federalism  impact  statement.  We  also 
encourage  States  and  local  jurisdictions  to 
review  and  comment  on  this  proposal  as  it 
relates  to  the  operation  of  State  organic 
programs. 

[FR  Doc.  00-5723  Filed  3-7-00;  10:42  am] 
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163 10943 

164  10943 

170 10943 

174  10943 

175 10943 

182  10943 

189 11904 

190 10943 

193 10943 

195 10943 

199 10943,  11904 

Proposed  Rules: 

2    11410 

10  11410 

15 11410 

24 11410 

25 11410 

26 11410 

28 11410 

30 11410 

70      11410 

90 11410 

114   11410 


47  CFR 

27 12483 

54 12135 

73 11476,  11477.  11750, 

13250 

76 12135 

Proposed  Rules: 

73 11537,  11538,  11539, 

11540,  11541,  11955,  12155, 
13260.  13261 

48  CFR 

Ch.5 11246 

1806 12484 

1808 12484 

1811 12484 

1813 12484 

1815 12484 

1825 12484 

1835 12484 

1837 12484 

1842 12484 

1848 12484 

1851 12484 

2409 12950 

Proposed  Rules: 

Ch.9 13416 

49  CFR 

193 10950 

385 11904 

571 11751 

572 10961 

Proposed  Rules: 

Chi 11541 

40 13261 

171 11028 

172  11028 

173 .11028 

174   11028 

175 11028 

176 11028 

177 11028 

178 11028 

179 11028 

180 11028 

50  CFR 

648 11478.  11909 

660 11480 

622 12136 

679 10978,  11247,  11481, 

11909,  12137,  12138 
Proposed  Rules: 

16 11756 

17 12155,  12181,  13262 

216 11542 

223 12959 

224  12959 

300 13284 

600 11956 

622 11028 

648 11029,  11956 

679 11756,  11973,  12500 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  13,  2000 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  standards  of 
performance  for  new 
stationary  sources: 
Industrial-commercial- 
institutional  steam 
generating  units; 
published  3-13-00 
Air  program: 
Accidental  release 
prevention — 

Flammable  substances 
used  as  fuel  or  held  for 
sale  as  fuel  at  retail 
facilities;  published  3- 
13-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  published  1-11-00 
Missouri;  published  1-12-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Wireline  services — 
Advanced 
telecommunications 
capability;  deployment; 
published  2-11-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Peripheral  iridotomy; 
neodymium:  yttrium: 
aluminum:  garnet 
(Nd:YAG)  laser; 
reclassification  and 
codification;  published  2- 
11-00 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

Gamma-hydroxybutyric  Acid; 
placement  into  Schedule. 
I;  published  3-13-00 

LABOR  DEPARTMENT 

Nationwide  employment 
statistics  system;  election 
process  for  State  agency 
representatives  for  DOL 
consultation;  published  2-11- 
00 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  2-7-00 
Boeing;  published  2-7-00 
Bombardier;  published  2-7- 

00 
Cameron  Ballons,  Ltd.; 

published  2-22-00 
Eurocopter  France; 
published  2-7-00 
General  Electric  Co.; 

published  2-7-00 
Raytheon;  published  2-7-00 
Airworthiness  standards: 
Special  conditions — 
Cessna  Aricraft  Co.  Model 
525A  airplane; 
published  2-14-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphic  test  devices; 
Occupant  crash  protection 
Hybrid  III  test  dummies; 
6-year-old  child  dummy; 
design  and  performance 
specifications;  published 
1-13-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Tax  exempt  organizations; 
private  foundation  public 
disclosure  requirements; 
published  1-13-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washington; 
comments  due  by  3-20- 
00;  published  1-19-00 
Meats,  prepared  meats,  and 
meat  products;  grading, 
certification,  and  standards: 
Federal  meat  grading  and 
certification  services;  fee 
changes;  comments  due 
by  3-20-00;  published  1- 
20-00 
Olives  grown  in — 
California;  comments  due  by 
3-20-00;  published  1-19- 
00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 


Ports  of  entry- 
Dayton,  OH;  port 
designated  for 
exportation  of  horses; 
comments  due  by  3-20- 
00;  published  2-17-00 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Peanuts;  comments  due  by 
3-20-00;  published  2-18- 
00 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts:  comments  due  by 

3-20-00;  published  2-18- 

00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Salmon;  comments  due 
by  3-20-00;  published 
3-3-00 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Household  products 
containing  low-viscosity 
hydrocart>ons; 
comments  due  by  3-20- 
00;  published  1-3-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Pnvacy  Act;  implementation; 
comments  due  by  3-20-00; 
published  1-20-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 
Privacy  Act;  implemeritation: 

National  Reconnaissance 
Office;  comments  due  t»y 
3-20-00;  published  1-19- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 
California;  comments  due  by 

3-20-00;  published  2-17- 

00 


Illinois;  comments  due  by  3- 

20-00;  published  2-17-00 
Indiana;  comments  due  by 
3-24-00;  published  2-23- 
00 
Missouri;  comments  due  by 
3-20-00;  published  2-17- 
00 
North  Carolirra;  comments 
due  by  3-20-00;  published 
2-17-00 
Virginia;  comments  due  by 
3-20-00;  published  2-17- 
00 
Pesticide  programs: 
Pesticide  container  and 
containment  standards: 
comments  due  by  3-20- 
00;  published  2-24-00 
Pesticides  and  ground  water 
strategy;  State 
management  plan 
regulation;  comments  due 
by  3-24-00;  published  2- 
23-00 
Sewage  sludge;  use  or 
disposal  standards: 
Dioxin  and  dioxm-like 
compounds;  numeric 
concentration  limits; 
comments  due  by  3-23- 
00;  published  3-2-00 
Solid  wastes: 
Municipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinations — 
Tennessee,  comments 
due  by  3-24-00; 
published  2-23-00 
Tennessee:  comments 
due  by  3-24-00; 
published  2-23-00 
Tennessee;  comments 
due  by  3-24-00; 
published  2-23-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Georgia  and  South  Carolina; 
comments  due  by  3-23- 
00;  published  2-16-00 
Pennsylvania  and  South 
Dakota;  comments  due  by 
3-20-00;  published  3-8-00 
Vermont;  comments  due  by 
3-23-00;  published  2-16- 
00 
Washington  and  Kentucky; 
comments  due  by  3-20- 
00,  published  2-16-00 

FEDERAL  RESERVE 
SYSTEM 

Latx}r  relations;  unfair  labor 
practice  procedures: 
comments  due  by  3-20-00; 
published  1-18-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 


IV 


materials  or  labor- 
comments  due  by 
published  1-24- 


Time-and- 
hours 
3-24-00 
00 
Federal  property 
Aviation,  transpdrlation 
motor  vehicle; 


r|ianagement: 
and 


payment 
(Comments 
00; 
22  00 


-2; 


Transportation 
and  audit 
due  by  3-: 
published  2 

HEALTH  AND  HI  MAN 
SERVICES  DEPApTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Drug  products  iscontinued 
from  sale  for  easons  of 
safety  or  effei  liveness 
list;  comment! 
20-00;  published 


Over-the-counte 
classification 
recognized  as 
effective  and 
misbranded; 
critena  and 
comments 
00;  published 
Medical  devices 


du3 


Premarket  notifpat 
substantially 
premarket 
redacted  version 
requirement; 
due  by  3-22 
12-21-99 


HEALTH  AND  HUMAN 
SERVICES  DEPf  RTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Inpatient  Disprc^rtionate 
Share  (DSH) 
adjustment 

States  with 
expansion 
change  in 
certain  Medicaid 
days;  comjnents 
3-20-00; 
00 
Payment  amoilit  if 
customery  cl  arges  are 
less  than  re<  sonable 
costs;  commjnts  due  by 
3-23-00.  published  2-22- 
00 
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due  by  3- 
1-4-00 

drugs 
IS  generally 
safe  and 
not 

i  dditional 
p  ocedures; 
by  3-22- 
12-20-99 


ion; 
I  equivalent 
no  ification; 


:omments 
00:  published 


Hospital 
calculation — 

s  action  1115 
waivers; 
reatment  of 
patient 
due  by 
pdiblished  1-20- 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Substance  Abuse  Prevention 
and  Treatment  (SAPT) 
block  grant  program — 
Application  deadline; 
comments  due  by  3-20- 
00;  published  2-4-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

California  tiger  salamander; 
comments  due  by  3-20- 
00;  published  1-19-00 
Fish  and  wildlife  restoration; 
Federal  aid  to  States: 
National  Boating 
Infrastaicture  Grant 
Program;  comments  due 
by  3-20-00:  published  1- 
20-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Oil  values  for  royalty  due  on 
Indian  leases; 
establishment;  comments 
due  by  3-20-00;  published 
2-28-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
3-20-00;  published  2-18- 
00 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances: 

Exempt  anabolic  steroid 
products:  comments  due 
by  3-20-00;  published  1- 
20-00 

Correction;  comments  due 
by  3-20-00;  published 
2-2-00 
LIBRARY  OF  CONGRESS 
Copyright  Office.  Library  of 
Congress 

Copyright  office  and 
procedures: 


Litigation;  public  infomiation; 
comments  due  by  3-21- 
00;  published  1-21-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Administrative  authority  and 
policy: 

Inspection  of  persons  and 
personal  effects  on  NASA 
property:  comments  due 
by  3-20-00:  published  1- 
19-00 
Federal  Acquisition  Regulation 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 
NUCLEAR  REGULATORY 
COMMISSION 

Performance-based  activities; 
high-level  guidelines; 
comments  due  by  3-24-00; 
published  1-24-00 
Radioactive  material  packaging 
and  transportation: 
Nuclear  waste  shipment; 
advance  notification  to 
Native  American  Tribes: 
comments  due  by  3-22- 
00;  published  12-21-99 
Rulemaking  proceedings; 
Christie,  Bob;  comments 
due  by  3-22-00;  published 
1-12-00 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Nuclear  materials  couriers 
under  GSRS  and  FERS; 
eligibility;  comments  due 
by  3-20-00;  published  1- 
18-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades, 
anchorage  regulations,  and 
ports  and  waterways  safety; 
OPSAIL  2000/lntemational 
Naval  Review  2000; 
regulated  areas; 
comments  due  by  3-23- 
00;  published  2-7-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Boeing;  comments  due  by 
3-20-00;  published  2-2-00 

Bombardier;  comments  due 
by  3-21-00;  published  1- 
21-00 

Eurocopter  France; 
comments  due  by  3-20- 
00;  published  1-20-00 

Fokker;  comments  due  by 
3-20-00;  published  2-17- 
00 

Kaman  Aerospace  Corp.; 
comments  due  by  3-24- 
00;  published  1-24-00 

Class  E  airspace;  comments 
due  by  3-20-00;  published 
2-7-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations; 

Uniform  Traffic  Control 
Devices  Manual — 

Tourist  oriented  directional 
signs,  recreation  and 
cultural  interest  signs, 
and  traffic  controls  for 
bicycle  facilities; 
comments  due  by  3-24- 
00;  published  6-24-99 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Rulemaking  and  program 
procedures,  etc.; 
Regulatory  Flexibility  Act 
and  plain  language 
reviews;  comments  due 
by  3-22-00;  published  12- 
20-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Construction  aid 
contribution;  definition; 
comments  due  by  3-22- 
00;  published  12-20-99 


LIST  OF  PUBLIC  LAWS 
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This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1451/P.L.  106-174-- 

Abraham  Lincoln  Bicentennial 
Commission  Act  (Feb.  25, 
2000;  114  Stat.  14) 


S.  632/P.L.  106-174 

Poison  Control  Center 

Enhancement  and  Awareness 

Act  (Feb.  25,  2000;  114  Stat. 

18) 

Last  List  Februarv  23,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 


archives/publaws-l.html  or 
send  E-mail  to 
Iistserv9www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


VI 


CFR  CHECKLIS  T 


and  I 


pre  :edes  i 


cum  (fit 
thii 


:  availa  >le 
Acc<  ss 


This  checklist 
published  weekly 
numbers,  pnces 
An  asterisk  (') 
week  and  which  is 
Office. 

A  checklist  of 
also  appears  in 
Affected),  which  is 

The  CFR  is 
Office's  GPO 
index.html.  For  i 
Support  Team  at ' 

The  annual  rate 
S95 1.00  domestic 

Mail  orders  to  the 
P.O.  Box  371954 
accompanied  by 
Account.  VISA 
telephoned  to  the 
512-1800  from  8 
charge  orders  to 
Title 
1,  2  (2  Reserved) 

3(1997  Compilatibn 
and  Parts  100  cfid 
101)  


prepared  by  the  Office  of  the  Federal  Register,  is 
t  is  arranged  in  the  order  of  CFR  titles,  stock 
revision  dates. 

each  entry  that  has  been  issued  since  last 

now  available  for  sale  at  the  Government  Printing 


nf  )rmation . 


fcr 


..  CFR  volumes  comprising  a  complete  CFR  set, 
latest  issue  of  the  LSA  (List  of  CFR  Sections 
revised  monthly, 
free  on-line  through  the  Government  Printing 
Service  at  http://www.access.gpo.gov/nara/cfr/ 
lation  about  GPO  Access  call  the  GPO  User 
•888-293-6498  (toll  free)  or  202-512-1530. 
subscription  to  all  revised  paper  volumes  is 
S237.75  additional  for  foreign  mailing. 
Superintendent  of  Documents,  Attn:  New  Orders, 
Pittsburgh,  PA  15250-7954.  All  orders  must  be 
rjmittance  (check,  money  order,  GPO  Deposit 
Mister  Card,  or  Discover).  Charge  orders  may  be 
GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
)0  a.m.  to  4:00  p.m  eastern  time,  or  FAX  your 
^02)512-2250 

Stock  Number  Price       Revision  Date 

.  (869-O3M)0G01-6) 5.00      sjan.  i.  1999 


5  Parts: 

1-699  

•700-1199  

•1200-End.  6(6 
Reserved) 


7  Parts: 

•1-26  

•27-52  

•53-209  

210-299 

•300-399  .... 

400-699  

700-«99  

•90O-999  .... 
1000-1199  ., 
1200-1599  . 
1600-1899  . 
1900-1939  . 
1940-1949  . 
•1950-1999 
2000-End  ... 


8 


9  Parts: 

1-199  .... 
200-End 


10  Parts: 

1-50  

51-199 

200-499   .. 
50O-End  .. 


11 


12  Parts: 

1-199  

•200-219  . 
220-299  .. 
300-499  .  . 
500-599  ... 
600-End  .. 


13 
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Tttle 


Stock  Number 


Price 


(869-038-00002-4) 20.00 

(869-038-00003-2) 7.00 

.  (869-038-00004-1) 37.00 

.(869-042-00005-6) 31.00 

.  (869-042-00006-4) 48.00 

.  (869-042-00007-2) 28.00 

.  (869-042-00008-1) 35.00 

.  (869-042-00009-9) 22.00 

.(869-038-00010-5) 47.00 

.(869-042-00011-1) 29.00 

.(869-038-00012-1) 37.00 

.(869-038-00013-0) 32.00 

.  (869-042-00014-5) 46.00 

.(869-038-00015-6) 46.00 

.(869-038-00016-4) 34.00 

.(869-038-00017-2) 55.00 

.(869-038-00018-1) 19.00 

.(869-033-00019-9) 34.00 

,.(869-042-00020-0) 38,00 

,.(869-042-00021-8) 31.00 

. .  (869-038-00022-9) 36.00 


(869-038-00023-7) 42.00 

,  (869-O38-00024-5) 37.00 

.  (869-O38-00O25-3) 42.00 

.  (869-038-00026-1) 34.00 

.(869-038-00027-0) 33.00 

.  (869-033-00028-8) 43.00 

.(869-038-00029-6) 20.00 

.(869-038-00030-0) 17.00 

.  (869-042-00031-5) 22.00 

.  (869-038-00032-6) 40.00 

.(869-038-00033-4)   25.00 

.  (869-038-00034-2) 24.00 

.  (869-033-00035-1) 45.00 

,.  (869-038-00036-9) 25.00 


•Jon.  1 

1999 

5  Jan.  1 

1999 

Jan.  1 

.  1999 

Jan.  1 

.2000 

Jan.  1 

.2000 

Jan.  1 

,2000 

Jan.  1 

.2000 

Jan.  1 

.2000 

Jan.  1 

,  1999 

Jan.  1 

.2000 

Jan.  1 

,  1999 

Jan.  1 

.  1999 

Jan.  1 

.2000 

Jan.  1 

.  1999 

Jan.  1 

.  1999 

Jan.  1 

,  1999 

Jan. 

.  1999 

Jan. 

.  1999 

Jan. 

.  2000 

Jan. 

.2000 

Jan. 

,  1999 

Jan. 

1,  1999 

Jan. 

1.  1999 

Jan. 

1.  1999 

Jan. 

1.  1999 

Jan. 

1.  1999 

Jan. 

1.  1999 

Jan. 

1,  1999 

Jan. 

1.  1999 

Jan. 

1.2000 

Jan. 

1.  1999 

Jan. 

1.  1999 

Jan. 

1,  1999 

Jan. 

1.  1999 

Jan. 

1.  1999 

14  Parts: 

1-59           (869-033-00037-7) 50,00 

60-139       (869-038-00038-5) 42.00 

140-199         (869-033-O0039-3) 17.00 

200-1199       (869-038-0004O-7) 28.00 

•1200-End  (869-042-00041-2) 25.00 

15  Parts: 

•0^299              (869-042-00042-1) 28,00 

300-799'     (869-038-00043-1) 36.00 

800-End  (869-038-00044-0) 24.00 

16  Palis: 

0-999             (869-033-00045-8) 32.00 

1000-End (869-038-00046-6) 37.00 

■•7  Parts: 

1-199          (869-038-00048-2) 29.00 

200-239   (869-038-00049-1) 34.00 

240-End  (869-038-00050-4) 44.00 

18  Parts: 

1-399         (869-038-00051-2) 48.00 

400-End  (869-038-00052-1) 14.00 

19  Parts: 

1-140               (869-038-0(JP53-9) 37.00 

141-199       (869-038-00054-7) 36.00 

200-End  (869-038-00055-5) 18.00 

20  Parts: 

1-399          (869-038-00056-3) 30.00 

400-499      (869-038-00057-1) 51.00 

500-End  (869-O38-00O58-O) 44.00 

21  Parts: 

1-99                     (869-038-00059-3) 24.00 

100-169     (869-038-00060-1) 28.00 

170-199      (869-038-00061-0) 29.00 

200-299  (869-038-00062-8) 1100 

300-499        (869-038-00063-6)  50.00 

500-599    (869-038-00064-4) 28.00 

600-799  (869-038-00065-2) 9.00 

800-1299    (869-038-00066-1) 35.00 

1300-End (869-038-00067-9) 14.00 

22  Parts: 

1-299                 (869-038-00063-7) 44.00 

300-End  (869-038-00069-5)  32.00 

23  (869-038-00070-9) 27.00 

24  Parts: 

0-199                 (869-038-00071-7) 34.00 

200-499 (869-033-00072-5) 32.00 

500-699 (869-038-00073-3) 18.00 

700-1699   (869-038-00074-1) 40.00 

1700-End (869-038-O0075-0) 18.00 

25 (869-033-00076-8) 47.00 

oc   partQ' 

§§  1  O-l-i  60  (869-038-00077-6) 27.00 

§§  1  61-1.169 (869-038-00078-4)  50.00 

§§1  170-1.300 (869-038-00079-2) 34.00 

§§  1  301-1  400   (869-038-00030-6) 25.00 

§§1401-1.440  (869-038-00081-4)  43.00 

§§1441-1,500  (869-038-00082-2)  30,00 

§§  1  501-1.640 (869-038-00083-1) 27.00 

§§1  641-1.850  (869-038-00034-9) 35.00 

§§1.851-1.907  (869-033-00085-7) 40.00 

§§1  908-1.1000  (869-038-00086-5) 38.00 

§§  1  1001-1.1400  (869-O38-00037-3) 40.00 

§§11401-End  (869-038-00038-1) 55.00 

2-29               (869-033-00089-0) 39.00 

30-39         (869-038-00090-3) 28.00 

40-49            (869-038-00091-1) 17.00 

50-299             (869-033-00092-0) 21.00 

300-499     (869-038-00093-8) 37.00 

500-599 (869-038-00094-6) 11.00 

600-End  (869-033-00095-4) 11.00 

27  Parts: 

1-199  (869-038-00096-2) 53.00 


Revision  Date 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan.  1, 

1999 

Jan,  1, 

2000 

Jan.  1 

2000 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Jan.  1 

1999 

Apr.  1 

1999 

Apr.  1 

1999 

Apr,  1 

1999 

Apr,  1 

,  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

'Apr.  1 

,  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr.  1 

.  1999 

Apr. 

,  1999 

Apr. 

.  1999 

Apr. 

.  1999 

Apr. 

.  1999 

Apr. 

.  1999 

Apr. 

,  1999 

Apr. 

1,  1999 

Apr. 

1.  1999 

Apr 

1.  1999 

Apr, 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1,  1999 

Apr, 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr, 

1,  1999 

'Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1.  1999 

Apr. 

1,  1999 
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Vll 


Title 


Stock  Number 


Price 


200-End (869-038-00097-1)  17.00 

28  Parts: 

0-42  (869-038-00098-9)  .. 

43-end  (869-038-00099-7)  .. 


39.00 
32.00 

29  Parts: 

0-99  (869-038-00100-4) 28.00 

100-499 (869-038-00101-2) 13.00 

500-899 (869-038-00 102-1) 40.00 

900-1899  (869-038-00103-9) 21.00 

1900-1910  (§§1900  to 

1910.999)  (869-038-00104-7)  .. 

1910  (§§  1910.1000  fo 

end)  (869-038-00105-5) 28.00 

1911-1925  (869-038-00106-3) 18.00 

1926  (869-038-00107-1) 30.00 

1927-End (869-038-00108-0) 43.00 

30  Parts: 

1-199  (869-038-00109-8)  .. 

200-699 (869-038-00110-1)  .. 

700-End  (869-038-00111-0)  .. 


35.00 
30.00 
35.00 

31  Parts: 

0-199  (869-038-00112-8)  21.00 

200-End  (869-038-001 13-«) 48.00 

32  Parts: 

1-39.  Vol.  I 15  00 

1-39.  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-038-001 14-4) 

191-399 (869-038-00115-2) 

400-629 (869-038-001 16-1) 

630-699 (869-038-00117-9) 

700-799 (869-038-00118-7) 

800-End  (869-038-00119-5) 


46.00 
55.00 
32.00 
23.00 
27.00 
27.00 


33  Parts: 

1-124  (869-038-00120-9) 32.00 

125-199 (869-038-00121-7) 41.00 

200-End  (869-038-00122-5) 33.00 

34  Parts: 

1-299  (869-038-00123-3)  .. 

300-399 (869-038-00124-1)  .. 

400-End  (869-038-00 125-0)  .. 


37.00 
41.00 

24.00 


28.00 

25.00 

46.00 

35  (869-038-00126-8) 14.00 

36  Parts 

1-199  (869-038-00 127-6) 21.00 

200-299 (869-038-00128-4)  23.00 

300-End  (869-038-00129-2) 38.00 

37  (869-038-00130-6)  29.00 

38  Parts: 

0-17  (869-038-00131-4)  .. 

18-End  (869-038-00132-2)  .. 

39  (869-038-00133-1)  .. 

40  Parts: 

1-49 (869-038-00134-9) 33.00 

50-51   (869-038-00135-7) 25.00 

52  (5201-52.1018)  (869-038-00136-5) 33.00 

52  (52.1019-End)  (869-038-00137-3) 37.00 

53-59  (869-038-00138-1)  19.00 

60  (869-038-00139-0)  59.00 

61-62  (869-038-00140-3)  19.00 

63(63.1-^3.1119) (869-038-00141-1)  58.00 

63  (63.1200-End)  (869-038-00142-0) 36.00 

64-71   (869-038-00143-8) 11.00 

72-80  (869-038-00144-6) 41.00 

33.00 
59.00 
53.00 
40.00 
35.00 
23.00 


81-85  (869-038-00145-4) 

86  (869-038-00146-2) 

87-135 (869-038-00146-1) 

136-149 (869-038-00148-9) 

150-189 (869-038-00149-7) 

190-259 (869-038-00150-1) 


Revision  Date 
Apr.  1.  1999 


July  I. 
July  1. 


1999 
1999 


July  1.  1999 

July  1.  1999 

8  July  1.  1999 

July  I.  1999 


46.00        July  1.  1999 


July  1. 

July  1. 

July  1. 

July  1. 


1999 
1999 
1999 
1999 


July  1.  1999 
July  1.  1999 
July  1    1999 


July  1. 
July  1. 


1999 
1999 


2  July  1 
2  July  1 


2  July 

July  1 

July  1 

July  1 

July  1 
July 


1.  1? 


1984 
1984 
984 
1999 
1999 
1999 
1999 
1.  1999 


July  1.  1999 

July  1,  1999 
July  1.  1999 
July  1    1999 

July  1.  1999 
July  1.  1999 
July  1.  1999 

8  July  1.  1999 

July  1.  1999 
July  1.  1999 
July  1.  1999 

July  1.  1999 


July  1 
July  1 

July  1.  1999 


1999 
1999 


1999 
1.  1999 
July  1.  1999 
July  1.  1999 


July 
July 


July  I. 

July  1, 

July  1. 

July  1. 

July  1. 

July  1, 

July  1. 

July  1. 

July  1. 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


July  1.  1999 


July 
July  1. 
July  1. 


999 
1999 
1999 


Title 


Stock  Number 


Price       Revitton  Date 


260-265 (869-038-00151-9) 32.00 

266-299 (869-038-00152-7) 33.00 

300-399 (869-038-00153-5) 26.00 

400-424 (869-038-00 154-3)  34.W 

425-699 (869-038-00155-1)  44.00 

700-789 (869-038-00156-0)  42.00 

790-End  (869-038-00157-8) 23.00 

41  Chapters: 

1.  1-1  to  1-10  13.00 

1.1-11  to  Appendix.  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I.  Parts  1-5  )300 

18.  Vol.  II.  Parts  6-19 13  00 

18.  Vol.  III.  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-038-00158-6)  14.W 

101  (869-038-00159-4) 39.00 

102-200 (869-038-00160-8) 16.00 

201-End  (869-038-00161-6) 15.00 

42  Parts: 

1-399  (869-038-00162-4)  . 

400-429 (869-038-00163-2)  .. 

430-End  (869-038-00164-1)  .. 


43  Parts: 

1-999  (869-038-00165-9) 

lOOO-end  (869-038-00166-7) 


36.00 
44.00 
54.00 

32.00 
47.00 


July  1.  1999 

July  1  1999 

July  1  1999 

July  1,  1999 

July  1.  1999 

July  1  1999 

July  1,  1999 

3  July  1   1984 

3  July  1   1984 

5July  1.  1984 

5  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

3  July  1.  1984 

3July  1.  1984 

5  July  1.  1984 

'July  1.  1984 

'July  1   1984 

July  1.  1999 

July  I.  1999 

July  1.  1999 

July  1.  1999 

Oct.  1.  1999 
Oct.  1.  1999 
Oct.  1.  1999 

Oct.  1  1999 
Oct.  1  1999 


44  (869-038-00167-5) 28.00        Oct   1    1999 

45  Parts: 

1-199  (869-038-00168-3)  .. 

200-499 (869-038-00169-1) 

500-1199  (869-038-00170-5)  .. 

1200-End (869-038-00171-3)  .. 


33.00 

16.00 
30.00 
40.00 

46  Parts: 

1-40  (869-038-00 172-1) 27.00 

41-69  (869-038-00173-0) 23.00 

70-89  (869-034-00173-4)  8.00 

90-139 (869-038-00175-6)  26.00 

140-155 (869-038-00176-4)  15.00 

156-165 (869-038-00177-2) 21.00 

166-199 (869-038-00178-1) 27.00 

200-499 (869-038-00179-9)  23.00 

500-End  (869-038-00180-2) 15.00 

47  Parts: 

0-19  (869-038-00181-1)   . 

20-39  (869-038-00182-9) 

40-69  (869-038-00183-7) 

70-79  (869-038-00184-5)  . 

80-End (869-038-00185-3)  .. 


39.00 
2600 
26.00 
39.00 
40.00 

55.00 
30.00 
36.00 
27.00 
35.00 
36.00 
25.00 


48  Chapters: 

1  (Parts  1-51) (869-038-00186-1)  . 

1  (Ports  52-99)  (869-038-00187-0) 

2  (Ports  201-299) (869-038-00188-8) 

3-6  (869-038-00189-6) 

7-14  (869-038-00190-0)  . 

15-28  (869-038-00191-8)  . 

29-End  (869-038-00192-6) 

49  Parts: 

1-99  (869-038-00193-4) 34.00 

100-185 .- (869-038-00194-2) 53.00 

186-199 (869-038-00195-1)  13.00 

200-399 (869-038-00196-9)   53.00 

400-999 (869-038-00197-7)   57.00 

1000-1199 (869-038-00198-5) 17.00 

1200-End (869-038-00199-3) 14.00 

50  Parts: 

1-199  (869-038-00200-1)  .. 

200-599 (869-038-00201-9) 


43.00 
22.00 


Oct.  1.  1999 

Oct  1.  1999 

Oct.  1.  1999 

Oct,  1.  1999 

Oct,  1.  1999 
Oct.  1  1999 
Oct.  1  1998 
Oct.  1  1999 
Oct  1  1999 
Oct  1.  1999 
Oct  1  1999 
Oct.  1  1999 
Oct   1.  1999 

Oct.  1  1999 

Oct.  1  1999 

Oct    1  1999 

Oct.  1  1999 

Oct.  1  1999 

Oct  1.  1999 
Oct  1  1999 
Oct  1  1999 
Oct  1  1999 
Oct.  1  1999 
Oct.  1.  1999 
Oct.  1    1999 

Oct  1.  1999 

Oct  1  1999 

Oct.  1  1999 

Oct.  1  1999 

Oct.  1  1999 

Oct.  1  1999 

Oct   1  1999 

Oct.  1.  1999 
Oct   1    1999 


Vlll 


Title 

600-End 


CFR  Index  and  Flnc^ngs 
Aids 


Complete  1998  CF( 


Microfiche  CFR  Edi  ion 
Subscription  (ma  led 
Individual  copies 
Complete  set  (oi  e 
Complete  set  (oije 


as  a 


i9 
4". 


I  Because  Title  3  is 
should  be  retomed 

2 The  July  ).  1985 
Ports  1-39  Inclusive 
In  Parts  1-39  consult 
those  ports. 

3Th€  Juty  1,   1985 
for  Chapters   1   to 
m  Chapters   1   to 
1984  containing  thos« 

5  No  arrwndments 
1,  1998  through 
1, 1997  should  be: 

'No  amendments 
1,   1998    through 
should  be  retained 

»No  amendments 
1.  1998.  through  July 
be  retained 


time  mailing)  247.00 

tinne  mailing)  264.00 

in  annual  compilation,  this  volume  and  all  previous  volumes 

permanent  reference  source, 
edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
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December  31.  1998.  The  CFR  volume  issued  as  of  January 
etc  ined. 

to  this  volume  were  promulgated  during  the  period  April 
1,   1999.  The  CFR  volume  issued  as  of  April   1,   1998, 
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stock  Number  Price 

(869-038-00202-7) 37.00 


Revision  Date 

Oct.  1,  1999 


(869-038-00047-4) 48.00        Jan.  1,  1999 

set 951.00  1998 


as  issued)  247.00 

1.00 


1998 
1998 
1997 
1996 


to  this  volume  were  promulgated  during  the  period  July 
1.  1999.  The  CFR  volume  issued  as  of  July  1,  1998,  should 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  792 
RIN  3206-A193 

Agency  Use  of  Appropriated  Funds  for 
Child  Care  Costs  for  Lower  Income 
Employees 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  implementing  legislation 
which  was  enacted  September  29, 1999. 
The  legislation  permits  agencies  in  the 
Executive  branch  to  use  appropriated 
funds  to  reduce  child  care  costs  for  their 
lower  income  Federal  employees.  The 
intended  effect  of  the  law  is  to  make 
child  care  more  affordable  for  lower 
income  Federal  employees. 
DATES:  Effective  March  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Kinney,  Office  of  Personnel 
Management,  1900  E  St.,  ^JW.,  Room 
7315,  Washington,  DC  20415-1300; 
Phone:  (202)  606-1313;  Fax:  (202)  606- 
2091. 

SUPPLEMENTARY  INFORMATION:  Section 
643  of  Public  Law  106-58,  September 
29,  1999,  requires  the  Office  of 
Personnel  Management  to  regulate 
Federal  agency  use  of  appropriated 
funds  for  child  care  costs  for  lower 
income  employees.  The  Act  allows 
Federal  agencies  in  the  Executive 
branch  to  assist  their  lower  income 
employees  with  their  costs  of  child  care. 
The  Act  addresses  the  need  for 
affordable  child  care  for  Federal 
employees.  Child  care  is  a  labor- 
intensive  service  that  requires  adequate, 
trained  staff  to  provide  child  care 
services  that  are  safe  and  appropriate  for 
children  and  their  families.  An 
increasing  number  of  Federal  families 


are  finding  that  affordable  child  care  is 
getting  more  difficult  to  find  even  when 
their  own  agencies  sponsor  on  or  near- 
site  child  care  centers.  Vacancy  rates  in 
Federally  sponsored  child  care  centers 
have  steadily  grown  due  to  the 
affordability  problem.  Despite  efforts  of 
non-profit  organizations  to  raise  funds 
through  charitable  contributions,  the 
affordability  of  child  care  for  lower 
income  Federal  employees  remains  out- 
of-reach  since  child  care  costs  can 
translate  to  up  to  50  percent  of  a  Federal 
family's  total  family  income. 

Reduced  child  care  tuition,  as  a  result 
of  agency  contributions  permitted  by 
this  law,  can  have  significant  impact  on 
employees'  ability  to  utilize  safe  and 
reliable  child  care.  Benefits  to  the 
agencies  include  better  recruitment  and 
retention  of  qualified  personnel,  lower 
absenteeism,  and  improved  morale. 
Improved  retention  can  result  in 
significant  recruitment  and  training  cost 
savings  to  agencies.  An  added  benefit 
for  agencies  that  sponsor  on-site  child 
care  centers  at  some  of  their  locations  is 
that  they  can  expect  to  see  improved 
Federal  employee  participation  in  their 
centers.  For  small  agencies  that  have 
been  unable  to  provide  agency- 
sponsored  on-site  child  care  centers, 
this  law  permits  them  to  assist  their 
employees  with  a  variety  of  other  child 
care  choices. 

Sec.  643  of  Public  Law  106-58 
authorizes  the  use  of  appropriated 
funds,  otherwise  available  for  salaries, 
to  improve  the  affordability  of  child  care 
for  lower  income  Federal  employees. 
This  law,  enacted  by  Congress,  became 
effective  on  September  29,  1999,  and 
remains  in  effect  for  one  year.  Funds 
can  be  obligated  upon  the  promulgation 
of  the  regulations. 

In  sununary,  the  rule  authorizes 
Federal  agencies  to  use  appropriated 
funds,  including  revolving  funds,  that 
are  otherwise  available  to  the  agencies 
for  salaries,  to  assist  their  lower  income 
Federal  employees  with  the  costs  of 
child  care  in  child  care  centers  and 
family  child  care  homes  that  are 
licensed.  Agencies  can  choose  from  a 
number  of  models  for  determining 
employee  eligibility  and  the  amount  of 
the  tuition  assistance  subsidy.  In  light  of 
the  fact  that  agencies  have  differing 
needs  from  one  location  to  another,  the 
proposed  rule  allows  for  maximum 
flexibility  so  that  agencies  can  take 
different  approaches  for  making  those 


determinations.  OPM  guidance 
materials  provide  agencies  with  a 
variety  of  models  and  approaches  for 
determining  tuition  assistance  eligibility 
and  other  components  of  their  tuition 
assistance  programs. 

On  December  23, 1999,  OPM 
published  proposed  regulations  (64  FR 
72037)  to  establish  the  child  care 
subsidy  program.  Under  the  proposed 
regulations,  OPM  would  be  responsible 
for  providing  agencies  with  guidance 
toward  implementation  of  the  law.  OPM 
is  responsible  for  providing  Congress 
with  a  report  on  the  results  of  the 
implementation  no  later  than  September 
1,2000. 

OPM  received  comments  from  12 
agencies,  2  labor  organizations,  1  child 
care  provider,  and  2  individuals. 
Following  is  summary  of  the  comments: 

Flexibility  for  Agency  Implementation 

Many  agencies  and  2  labor 
organizations  supported  the  flexibility 
to  choose  their  own  model  in  defining 
"lower  income  employee."  Two 
agencies  felt  that  there  should  be  a 
uniform  definition  of  "lower  income 
employee"  because  of  concerns  that 
there  would  be  inequities  across 
agencies  and  that  some  employees 
would  not  receive  the  benefit.  We  did 
not  choose  to  provide  a  specific 
definition  in  the  regulation  because 
many  agencies  expressed  the  view  that 
flexibility  would  enable  them  to  tailor  a 
program  that  best  suits  their  needs  and 
they  pointed  out  that  their  needs  could 
be  different  from  one  situation  to 
another. 

Definition  of  Child 

One  agency  suggested  that  we  modify 
the  definition  of  "child"  because  our 
definition  seemed  to  imply  that  an 
adopted,  step  or  foster  child  did  not 
have  a  "regular  parent-child 
relationship,"  as  did  a  natural  child.  We 
changed  the  definition  to  incorporate 
the  suggestion.  Based  on  other 
comments,  we  expanded  the  definition 
of  "child"  to  include  children  who  are 
supported  by  legal  guardians  as  well  as 
disabled  children  through  age  18. 

Time  Frame 

Many  of  the  respondents  were 
concerned  about  the  short  time  ft^rae 
for  implementation  and  urged  OPM  to 
seek  immediate  legislative  relief  from 
the  expiration  date  of  the  law.  After  the 
proposed  regulations  were  published. 
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flexibility  to  restrict  funds  and  to  choose 
eligibility  models  that  meet  their  needs. 

Child  Care  Boards  of  Directors 

One  agency  suggested  a  section  be 
added  which  would  advise  Government 
employees  who  sit  on  the  board  of 
directors  of  Federally  sponsored  child 
care  centers.  That  guidance  will  appear, 
as  suggested,  in  our  guidance  related  to 
the  law. 

Executive  Order  12866,  Regulatory 
Review 

The  final  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  only  apply  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  792 

Alcohol  abuse,  Alcoholism,  Day  care. 
Drug  abuse.  Government  employees. 
U.S.  Office  of  Personnel  Management 

Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  part 
792  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  792— FEDERAL  EMPLOYEES' 
HEALTH  AND  COUNSELING 
PROGRAMS 

1.  The  authority  citation  for  part  792 
is  revised  to  read  as  follows: 

Authority:  Sec.  201  of  Pub.  L.  91-616,  84 
Stat.  1849,  as  amended  and  transferred  to  sec. 
520  of  the  Public  Heahh  Services  Act  by  sec. 
2  (b)(13)  of  Pub.  L.  98-24  (42  U.S.C.  290dd- 
1)  and  sec.  413  of  Pub.  L.  92-255,  86  Stat. 
84,  as  amended  and  transferred  to  sec.  525 
of  the  PubHc  Heahh  Service  Act  by  sec. 
2(b)(16)(A)  of  Pub.  L.  98-24  (42  U.S.  C.  290ee- 
I);  Sec.  643,  Pub.  L.  106-58,  113  Stat.  477. 

2.  Subpart  B  is  added  to  read  as 
follows: 

Subpart  B — Agency  Use  of  Appropriated 
Funds  for  Child  Care  Costs  for  Lower 
income  Employees — What  is  the  New  Child 
Care  Legislation  and  to  Whom  Does  It 
Apply? 

Sec. 

792.200  To  whom  do  "we",  "you",  and 
their  variants  apply? 

792.201  What  does  the  new  law  permit? 

792.202  What  is  the  puq)ose  of  the  new 
law? 

792.203  Should  we  notify  anyone  of  our 
intention  to  initiate  a  program  and  when 
can  the  obligation  be  made? 

792.204  Are  there  sample  memoranda  and 
other  documents  available  to  assist  us 
with  this  process? 

792.205  Are  there  additional  materials 
necessary  for  the  implementation  of  this 


process  and  are  there  any  special 
reporting  and  oversight  requirements 
related  to  this  law? 

792.206  What  are  the  benefits  to  an  agency 
of  providing  such  assistance  to  its  lower 
income  employees? 

792.207  Which  agency  funds  can  be  used 
for  the  purpose  of  this  law? 

792.208  Are  agencies  required  to  participate 
in  this  program? 

792.209  How  can  agencies  take  advantage 
of  this  new  law  and  when  does  this  law 
become  effective? 

792.210  What  is  the  definition  of  Executive 
agency? 

792.211  What  is  the  definition  of  tuition 
assistance  program? 

792.212  What  is  the  definition  of  civilian 
employee? 

792.213  What  is  the  definition  of  a 
Federally  sponsored  child  care  center? 

792.214  What  is  the  definition  of 
contractor? 

792.215  What  is  the  definition  of  a  child? 

792.216  What  children  are  eligible  for  this 
subsidy? 

792.217  What  is  a  disabled  child? 

792.218  Are  children  enrolled  in  summer 
programs  and  part-time  programs 
eligible? 

792.219  Are  part-time  Federal  employees 
eligible? 

792.220  Does  the  law  apply  only  to  on-site 
Federal  child  care  centers  that  are 
utilized  by  Federal  families? 

792.221  What  is  the  process  for  helping 
lower  income  employees  with  child  care 
tuition? 

792.222  Are  agencies  required  to  negotiate 
with  their  Federal  labor  organizations 
about  the  provisions  of  this  law? 

792.223  Are  there  any  conditions  which  the 
child  care  provider  must  meet  in  order 
to  participate  in  this  program? 

792.224  Is  there  a  statutory  cap  on  the 
amount  or  the  percentage  of  child  care 
tuition  that  will  be  subsidized? 

792.225  What  is  the  definition  of  a  lower 
income  Federal  employee  and  how  is  the 
amount  of  the  tuition  assistance  subsidy 
determined? 

792.226  Who  determines  if  a  Federal 
employee  qualifies  as  a  lower  income 
employee  and  how  is  the  program 
administered? 

792.227  Are  child  care  subsidies  paid  to  the 
Federal  employee  using  the  child  care? 

792.228  May  we  disburse  funds  to  a  child 
care  provider  or  to  an  organization  that 
administers  our  program  prior  to  the 
time  the  employee  receiving  tuition 
assistance  has  enrolled  his  or  her  child 
in  the  child  care  center  or  family  child 
care  home? 

792.229  How  will  the  disbursement  covered 
by  §  792.227  work  where  there  is  a 
Federally  sponsored  child  care  center  in 
a  multi-tenant  building? 

792.230  For  how  long  will  the  tuition 
assistance  be  in  effect  for  a  Federal 
employee? 

792.231  Can  these  funds  be  used  for 
children  of  Federal  employees  who  are 
already  enrolled  in  child  care? 
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792.232  Can  we  place  special  restrictions  or 
requirements  on  the  use  of  these  funds, 
and  can  we  restrict  the  disbursement  of 
such  funds  to  only  one  type  of  child  care 
or  to  one  location? 

792.233  May  we  use  the  funds  to  improve 
the  physical  space  of  the  family  child 
care  homes  or  child  care  centers? 

792.234  For  how  long  is  the  law  effective? 

792.235  Who  will  oversee  the  disbursement 
and  use  of  these  funds? 

Subpart  B — Agency  Use  of  Appropriated 
Funds  for  Child  Care  Costs  for  Lower 
Income  Employees— What  Is  the  New  Child 
Care  Legislation  and  to  Whom  Does  It 
Apply? 

§  792.200    To  whom  do  "we",  "you",  and 
their  variants  apply? 

Use  of  pronojxns,  "we,"  "you,"  and 
their  variants  throughout  this  part  refers 
to  the  agency.  OPM  is  always  referred  to 
as"OPM".   " 

§  792.201    What  does  the  new  law  permit? 

Public  Law  106-58  (113  Stat.  477) 
permits  agencies  to  use  appropriated 
fimds,  including  revolving  funds,  that 
are  otherwise  available  to  the  agency  for 
salaries,  to  improve  the  affordability  of 
child  care  for  lower  income  Federal 
employees.  Employees  can  benefit  from 
reduced  tuition  rates  at  Federal  child 
care  centers,  non-Federal  child  care 
centers,  and  in  family  child  Ccire  homes. 

§  792.202    What  is  the  purpose  of  the  new 
law? 

The  law  is  intended  to  make  child 
care  more  affordable  for  lower  income 
Federal  employees  through  the  use  of 
agency  appropriated  funds. 

§  792.203    Should  we  notify  anyone  of  our 
intention  to  initiate  a  program  and  when  can 
the  obligation  be  made? 

Yes,  you  must  provide  notice  to  the 
House  Subcommittee  on  Treasury, 
Postal  Service  and  General  Government 
and  to  the  Senate  Subcommittee  on 
Treasury  and  General  Government  and 
to  your  appropriations  subcommittees 
prior  to  the  obligation  of  funds.  This  is 
a  Congressional  notification 
requirement.  You  must  also  notify  OPM 
of  your  intention.  Funds  can  be 
obligated  immediately  after  notifications 
have  occiured. 

§  792.204    Are  there  sample  memoranda 
and  other  documents  available  to  assist  us 
with  this  process? 

Yes,  OPM  will  provide  you  with 
guidance  that  contains  sample 
memoranda  of  understanding,  sample 
marketing  tools,  sample  tuition 
assistance  applications,  and  models  for 
determining  tuition  assistance 
eligibility.  These  materials  can  be  found 
in  "Guide  for  Implementing  Child  Care 
Legislation— Pub.  L.  106-58,  Sec.  643." 


The  Guide  is  available  on  OPM's 
website,  http://www.opm.gov/wrkfam. 
You  may  also  obtain  a  copy  by  writing 
to  OPM  at:  U.S.  Office  of  Personnel 
Management,  Family-Friendly 
Workplace  Advocacy  Office,  1900  E 
Street,  NW.,  Room  7315,  Washington, 
DC  20415. 

§  792.205    Are  there  additional  materials 
necessary  for  the  implementation  of  this 
process  and  are  there  any  special  reporting 
and  oversight  requirements  related  to  this 
law? 

Yes,  you  are  responsible  for  tracking 
the  utilization  of  your  funds  and 
reporting  the  results  to  OPM.  OPM  will 
provide  you  with  a  mandatory  reporting 
form.  OPM  is  required  to  provide  a 
report  to  the  appropriations  committees 
no  later  than  September  1,  2000. 
Therefore,  you  are  required  to  report 
your  results  to  OPM  no  later  than 
August  1,  2000.  OPM  will  provide  you 
with  guidance  on  this  subpart. 

§  792.206    What  are  the  benefits  to  an 
agency  of  providing  such  assistance  to  its 
lower  income  employees? 

There  are  several  benefits  for  the 
agencies  beginning  with  improved 
recruitment  and  retention.  Cost  savings 
in  recruitment  and  training  can  be 
significant.  In  addition,  absenteeism 
rates  related  to  child  care  problems  can 
be  reduced.  Providing  such  subsidies 
can  also  increase  morale,  particularly 
among  families  who  cannot  afford  the 
child  care  located,  at  or  near  a  child  care 
center  that  is  sponsored  by  their  agency. 
The  use  of  funds  for  lower  income 
families  who  are  enrolled  or  wish  to 
enroll  in  Federal  child  care  centers  may 
help  to  increase  the  Federal 
participation  rates  where  there  is  a 
regulatory  requirement  that  at  least  50 
percent  of  the  children  enrolled  have 
parents  or  guardians  who  are  Federal 
employees. 

§  792.207    Which  agency  funds  can  be 
used  for  the  purpose  of  this  law? 

You  are  permitted  to  use  appropriated 
fimds,  including  revolving  fimds,  that 
are  otherwise  available  to  the  agency  for 
salaries. 

§  792.208    Are  agencies  required  to 
participate  in  this  program? 

Agencies  are  not  required  to 
participate  in  this  program.  The 
decision  to  participate  is  left  to  the 
discretion  of  the  agency.  If  an  agency 
chooses  to  participate,  it  may  not  use 
funds  other  than  those  specified  in 
§  792.207. 


§  792.209    How  can  agencies  take 
advantage  of  this  new  law  and  when  does 
this  law  become  effective? 

The  law  became  effective  as  of 
September  29,  1999.  Agencies  are 
permitted  to  obligate  funds  beginning 
on  March  14,  2000.  Agencies  can  take 
advantage  of  this  new  law  by  notifying 
Congress  and  OPM  of  their  intent. 

§  792.21 0    What  is  the  definition  of 
Executh^e  agency? 

The  term  Executive  agency  is  defined 
by  section  105  of  title  5,  United  States 
Code,  but  does  not  include  the  General 
Accounting  Office. 

§  792.21 1    What  is  the  definition  of  tuition 
assistance  program? 

The  term  tuition  assistance  program, 
for  the  purposes  of  this  subpart,  means 
the  program  that  results  from  the 
expenditure  of  agency  funds  to  assist 
lower  income  Federal  employees  with 
child  care  costs,  including,  but  not 
limited  to,  such  activities  as: 
determining  which  employees  receive  a 
subsidy,  and  the  size  of  the  subsidy 
each  employee  receives;  distributing 
agency  funds  to  participating  providers; 
and  tracking  and  reporting  to  OPM 
information  such  as  total  cost  and 
employee  utilization  of  the  program. 

§  792.21 2    What  is  the  definition  of  civilian 
employee? 

The  term  civilian  employee,  for  the 
purposes  of  this  subpart,  means  all 
appointive  positions  in  an  Executive 
agency. 

§  792.21 3    What  is  the  definition  of  a 
Federally  sponsored  child  care  center? 

The  term  Federally  sponsored  child 
care  center,  for  the  purposes  of  this 
subpart,  is  a  child  care  center  that  is 
located  in  a  building  or  space  that  is 
owned  or  leased  by  the  Federal 
government. 

§792.214    What  is  the  definition  of 
contractor? 

Sec.  643  of  Public  Law  106-58  says 
that  child  care  services  provided  by 
contract  are  covered  by  this  provision. 
The  term  contractor  applies  to  an 
organization  or  individual  who  provides 
child  care  services  for  which  Federal 
families  are  eligible.  Child  care 
providers  that  may  provide  services 
imder  contract  include  center-based 
child  care  and  family  child  care  homes. 
The  term  provider  is  typically  used  to 
denote  contractor  in  the  child  care 
industry.  For  the  purposes  of  this 
subpart,  the  term  provider  is  used  to 
denote  both  center-based  child  care  and 
family  child  care  homes. 
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§  792.21 5    What  \i  the  definition  of  a  child? 

For  the  purposBs  of  this  subpart,  a 
child  is  consider  fd  to  be: 

(a)  A  biologica  child  who  lives  with 
the  Federal  empl  syee; 

(b)  An  adoptee  child; 

(c)  A  stepchild 
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(e)  A  child  for 
determination  of 
obtained;  or 

(f)  A  child  to  M  hose  support  the 
Federal  employe^  f  who  is  a  parent  or 
legal  guardian  m,  ikes  regular  and 
substantial  contr  butions. 

§  792.21 6    What  c jiildren  are  eligible  for 
this  subsidy? 
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based  on  a 
incapacity  as 
or  licensed  or 


the  children  of 

excluding  contract 
Dirth  through  age  1 3 
through  age  18. 


a  disabled  child? 

of  this  subpart  a 
defined  as  one  who  is 
himself  or  herself 
physii  ;al  or  mental 

det  trmined  by  a  physician 
ceqtiried  psychologist. 


§  792.21 8    Are  chi  dren  enrolled  in  summer 
programs  and  part  time  programs  eligible? 

Yes,  Federal  enployees  with  children 
(birth  through  agi  ( 13  and  disabled 
children  through  age  18)  who  are 
enrolled  in  summer  care  programs  and 
part-time  prograr  is  are  eligible. 


§  792.21 9    Are  par^-time  Federal  employees 
eligible? 

Yes,  Federal  eiji 
part-time  are  elig 


ployees  who  work 
e. 


gibl 

§  792.220    Does  the  law  apply  only  to  on- 
site  Federal  child  pare  centers  that  are 
utilized  by  Federal Ifamilies? 

No,  the  bill  is  1  road  in  scope  and 
includes  non-Fee  eral  center-based  child 
care  as  well  as  ca  re  in  family  child  care 
homes,  as  long  as  they  are  licensed  and/ 
or  regulated  by  tl  e  State  and/or  local 
regulating  authoi  ities. 

§  792.221    What  la  the  process  for  helping 
lower  income  employees  with  child  care 
tuition? 

0PM  guidance  includes  further 
explanation,  but  |he  process  for  the 
tuition  assistance  program  can  be 
summarized  in  sjsteps: 

(a)  After  comp  eting  your  collective 
bargaining  obligations,  where 
applicable,  notif]  the  Congressional 

i  792.203)  and  0PM  of 
ise  a  specific  amount 


committees  (see 
your  decision  to 


of  appropriated  f  inds  for  this  purpose; 


(b)  Determine 
the  program  and 


ow  you  will  structure 
which  tuition 


assistance  model  you  will  use; 


(c)  Determine  how  you  will 
administer  the  program; 

(d)  Advertise  the  program; 

(e)  Conduct  the  application  process; 

(f)  Make  the  tuition  assistance 
determinations  and  notify  the 
employees  (parents  are  then  charged  a 
reduced  tuition  rate  by  the  provider); 

(g)  Provide  the  funds  to  the  provider 
or  to  an  organization  that  will 
administer  the  program  for  you;  and 

(h)  Report  the  results  to  OPM  on  the 
mandatory  reporting  form. 

§  792.222    Are  agencies  required  to 
negotiate  with  their  Federal  lat)or 
organizations  about  the  provisions  of  this 
law? 

You  are  reminded  of  your  obligation 
to  negotiate  or  consult,  as  appropriate, 
with  the  exclusive  representatives  of 
your  employees  on  the  implementation 
of  the  regulations  in  this  subpart  under 
5U.S.C.  7117. 

§792.223  Are  there  any  conditions  which 
the  child  care  provider  must  meet  in  order 
to  participate  in  this  program? 

Yes,  the  provider,  whether  center- 
based  or  family  child  care,  must  be- 
licensed  and/or  regulated  by  the  State 
and/or  local  authorities  where  the  child 
care  service  is  delivered. 

§  792.224    Is  there  a  statutory  cap  on  the 
amount  or  the  percentage  of  child  care 
tuition  that  will  be  subsidized? 

No,  the  law  does  not  specify  a  cap. 

§  792.225    What  is  the  definition  of  a  lower 
income  Federal  employee  and  how  is  the 
amount  of  tuition  assistance  subsidy 
determined? 

Each  agency  makes  the  determination 
of  the  definition  of  lower  income 
Federal  employee.  Lower  income 
Federal  employee  can  be  defined  by  an 
agency  in  a  number  of  ways.  The 
process  for  determining  both  eligibility 
and  the  amount  of  tuition  assistance 
subsidy  for  each  family  will  usually 
involve  consideration  of  total  family 
income  along  with  other  factors  such  as 
total  child  care  cost^,  depending  on  the 
tuition  assistance  model(s)  you  use. 
Agencies  are  not  required  to  use  one  of 
the  models  that  OPM  suggests.  If  an 
agency  uses  a  model  OPM  has  suggested 
in  its  guidance,  you  may  wish  to  change 
the  threshold  amounts,  or  percentages  of 
total  family  income  or  other  factors.  In 
their  guidance  to  this  subpart,  OPM  will 
provide  examples  of  models  with 
detailed  explanations.  OPM's  guidance 
on  this  subpart  is  a  supplement  to  this 
subpart. 

(a)  If  the  model  or  models  you  select 
includes  a  total  family  income 
threshold,  you  can  use  criteria  such  as 
those  from: 


(1)  The  Child  Care  Development 
Block  Grant  as  defined  (42  U.S.C.  9858); 

(2)  A  formula  based  on  a  percentage 
of  the  State  poverty  level  (as  many 
States  do  for  certain  programs);  or 

(3)  A  set  amount  of  total  family 
income  the  agency  chooses  depending 
on  the  agency  demographics  and  need 
to  assist  lower  income  Federal 
employees. 

(b)  Some  models  do  not  require  a 
threshold  amount,  since  eligibility  is 
determined  as  a  function  of  the 
relationship  between  total  family 
income,  actual  child  care  tuition  costs, 
and  an  amount  or  percentage  the  agency 
is  willing  to  pay. 

(c)  In  order  to  determine  the  amount 
of  tuition  assistance  subsidy  by  which 
tuition  will  be  reduced  for  a  Federal 
employee,  a  number  of  approaches  can 
be  taken.  The  size  of  the  subsidy  is 
dependent  on  different  income  levels.  It 
can  be  based  on  a  tuition  sliding  scale 
such  as  that  used  in  the  military  formula 
(10  U.S.C.  1791-1798);  a  formula  based 
on  a  specific  percentage  of  total  family 
income  the  family  is  expected  to  pay 
with  the  agency  paying  the  remaining 
amount;  or  a  formula  based  on  a  specific 
percentage  of  child  care  tuition  the 
family  is  expected  to  pay  with  the 
agency  paying  the  remaining  amount. 
Each  of  these  approaches  is  based  on 
different  philosophical  assumptions  and 
it  will  be  up  to  the  agency  to  determine 
which  model  or  models  best  fits  its 
needs.  The  models  are  described  in 
detail  in  OPM's  guidance. 

(d)  Besides  total  family  income,  you 
may  consider  extraordinary  finemcial 
situations  to  determine  eligibility  and 
the  subsidy  amount. 

§  792.226    Who  determines  if  a  Federal 
employee  qualifies  as  a  lower  income 
employee  and  how  is  the  program 
administered? 

The  agency  or  another  appropriately 
identified  organization  determines 
eligibility  using  certain  income  and/or 
tuition  criteria  chosen  by  the  agency.  If 
the  agency  itself  does  not  administer  the 
program,  it  must  select  another 
organization  to  do  so,  using  procedures 
that  are  in  accordance  with  the  Federal 
Acquisition  Regulations.  Regardless  of 
what  organization  administers  the 
program,  the  model  for  determining 
both  the  tuition  assistance  eligibility 
and  the  amount  of  the  subsidy  is  always 
determined  by  the  Federal  agency. 

§  792.227    Are  child  care  subsidies  paid  to 
the  Federal  employee  using  the  child  care? 

No,  the  child  care  subsidy  is  paid  to 
the  child  care  provider.  If  you  choose  to 
have  an  organization  administer  your 
program  (see  §  792.226),  the  subsidy  is 
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paid  to  the  organization  and  they,  in 
turn,  pay  the  provider.  In  any  case,  the 
provider  will  invoice  the  organization 
that  administers  the  program. 

§  792.228    May  we  disburse  funds  to  a  child 
care  provider  or  to  an  organization  that 
administers  our  program  prior  to  the  time 
the  employee  receiving  tuition  assistance 
has  enrolled  his  or  her  child  in  the  child 
care  center  or  family  child  care  home? 

Yes,  you  may  wish  to  disburse  one 
lump  sum  to  the  organization 
administering  the  tuition  assistance 
program  and  they  will  be  responsible  for 
tracking  the  utilization  and  providing 
you  with  regular  reports.  An  agency 
contract  should  specify  that  any 
unexpended  funds  shall  be  retiuned  to 
the  agency  after  contract  completion. 

§  792.229    How  will  the  disbursement 
covered  by  §  792.  227  work  where  there  is 
a  Federally  sponsored  child  care  center  in 
a  multi-tenant  building? 

In  a  multi-tenant  building,  funds  from 
the  agencies  could  be  pooled  together 
for  the  benefit  of  the  employees 
qualified  for  tuition  assistance. 

§  792.230    For  how  long  will  the  tuition 
assistance  tie  in  effect  for  a  Federal 
employee? 

The  tuition  assistance,  in  the  form  of 
a  reduced  tuition  rate,  will  be  in  effect 
from  the  time  the  decision  for  a 
particular  Federal  employee  is  made 
and  the  child  is  enrolled  in  the  program, 
until  the  child  is  no  longer  enrolled,  but 
not  later  than  September  30,  2000. 
These  funds  are  not  available  to  pay  for 
services  performed  after  September  30. 
2000. 

§  792.231  Can  these  funds  be  used  for 
children  of  Federal  employees  who  are 
already  enrolled  in  child  care? 

Yes,  the  funds  can  be  used  for 
children  currently  enrolled  in  child  care 
as  long  as  their  families  meet  the  tuition 
assistance  eligibility  requirements 
established  by  your  agency. 

§  792.232    Can  we  place  special 
restrictions  or  requirements  on  the  use  of 
these  funds,  and  can  we  restrict  the 
disbursement  of  such  funds  to  only  one 
type  of  child  care  or  to  one  location? 

(a)  Yes,  depending  on  your  staffing 
needs  and  your  employees'  situations, 
including  the  local  availability  of  child 
care,  you  may  choose  to  place 
restrictions  on  the  use  of  your  funds  in 
a  number  of  ways  including,  but  not 
limited  to: 

(1)  Fimd  Federal  employees  using 
family  child  care  homes; 

(2)  Fund  Federal  employees  using 
your  on-site  child  care  center; 

(3)  Fimd  Federal  families  using 
community,  non-Federal  child  care 
centers;  or 


(4)  Restrict  the  use  of  such  funds  to 
one  or  more  locations. 

(b)  It  is  up  to  you  to  determine 
whether  there  will  be  any  restrictions  on 
the  use  of  yoiu  appropriated  funds  for 
child  care  tuition  costs. 

§  792.233    May  we  use  the  funds  to 
improve  the  physical  space  of  tfte  family 
child  care  homes  or  child  care  centers? 

No,  the  legislation  specifically 
addresses  making  the  child  care  more 
affordable  for  lower  income  Federal 
employees. 

§  792.234    For  how  long  is  ihe  law 
effective? 

The  law  is  effective  for  one  year, 
ending  September  30,  2000. 

§  792.235    Who  will  oversee  the 
disbursement  and  use  of  these  funds? 

You  will  be  responsible  for  tracking 
the  utilization  of  these  funds.  OPM's 
guidance  which  was  issued  on 
December  23,  1999,  and  which  was 
reissued  with  updates  on  March  14, 
2000,  contains  details  about  the 
oversight  of  this  program  and  the 
mandatory  reporting  requirements.  The 
guidance  contains  sample  marketing 
materials,  sample  tuition  assistance 
documents,  the  OPM  reporting  form,  as 
well  as  suggestions  for  determining 
eligibility. 

[FR  Doc.  00-6192  Filed  3-9-O0;  3:45  pm) 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Chapter  IX 
[No.  2000-09] 
RIN  3069-AA-96 

Devolution  of  Corporate  Governance 
Responsibilities 

agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adopting  as 
final,  with  several  changes,  the  Interim 
Final  Rule  amending  its  regulations  to 
devolve  certain  corporate  governance 
responsibilities  from  the  Finance  Board 
to  the  Federal  Home  Loan  Banks 
(Banks),  pursuant  to  the  requirements  of 
the  Federal  Home  Loan  Bank  System 
Modernization  Act  of  1999. 
EFFECTIVE  DATE:  This  final  rule  shall  be 
effective  on  March  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell,  Director,  (202)  408- 
2821.  or  Scott  L.  Smith,  Deputy 
Director,  (202)  408-2991,  Office  of 
Policy.  Research  and  Analysis;  or 


Sharon  B.  Like,  Senior  Attorney- 
Advisor,  (202) 408-2930.  Office  of 
General  Counsel ,  Federal  Housing 
Finance  Board,  1777  F  Street,  NW, 
Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Bank  System  and  Finance  Board 
Roles  and  Responsibilities;  Regulatory 
Background 

Under  the  Federal  Home  Loan  Bank 
Act  (Bank  Act),  the  Finance  Board  is 
responsible  for  the  supervision  and 
regulation  of  the  12  Banks.  See  12 
U.S.C.  1422a(a)(3),  1422b(a)(l)  (1994). 
Specifically,  the  Finance  Board's 
primary  duty  is  to  ensure  that  the  Banks 
operate  in  a  financially  safe  and  soimd 
manner.  Consistent  with  that  primary 
duty,  the  Finance  Board  also  is 
responsible  for  ensuring  that  the  Banks 
carry  out  their  housing  finance  and 
community  lending  mission,  and  that 
they  remain  adequately  capitalized  and 
able  to  raise  funds  in  the  capital 
markets.  See  id.  §  1422a(a)(3). 

Historically,  the  Bank  Act  has 
required  the  Finance  Board  to  be 
involved  in  varying  degrees  in  the 
corporate  governance  of  the  Banks, 
typically  by  requiring  Finance  Board 
approval  for  a  host  of  Bank  practices. 
However,  the  recently  enacted  Federal 
Home  Loan  Bank  System  Modernization 
Act  of  1999  (Modernization  Act) ' 
repealed  most  of  those  requirements, 
thereby  removing  most  of  the  last 
vestiges  of  governance  responsibilities 
from  the  Finance  Board.  See  Pub.  L.  No. 
106-102.  §§  604(a)(6);  606(d),  (f).  (g) 
(1999).  Accordingly,  the  Finance  Board 
adopted  the  Interim  Final  Rule,  which 
amended  its  regulations  to  remove  the 
corresponding  Finance  Board  approval 
requirements  for  such  corporate 
governance  functions,  consistent  with 
the  Modernization  Act.  See  64  FR  71275 
(Dec.  21,  1999).  The  Interim  Final  Rule 
maintained  or  imposed  standards  or 
requirements  on  the  Banks  where 
deemed  necessary  for  reasons  of  safety 
and  soundness  and  sound  corporate 
governance  practice.  See  id. 

The  Interim  Final  Rule  provided  for  a 
30-dav  comment  period,  which  closed 
on  January  20,  2000.  The  Finance  Board 
received  a  total  of  8  comment  letters  on 
the  Interim  Final  Rule.  Commenters 
included  six  Banks,  a  trade  association 
representing  10  of  the  12  Banks,  and  a 
banking  institutions  trade  association. 
The  provisions  of  the  Interim  Final  Rule 
on  which  significant  conmients  were 
received  are  discussed  below. 


, '  The  Modernization  Act  is  Title  VI  of  the  Gramm- 
Uach-Bliley  Act.  Pub.  L.  No.  106-102.  113  Stat. 
1338.  enacted  into  law  on  November  12. 1999. 
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n.  Analysis 


sf  the  Final  Rule 


A.  Amendment  of  Bank  Directors' 
Meeting  and  Compensation  and 
Expenses  Pipvisions — §§918.3,  918.7 


1.  Annual  Directors 
Limits— §  91|B 


'  Compensation 
.3(a)(2) 


Mode  Tiizati 


cf 


Chaii  person 


Se? 


The 
section  7(1) 
specific  limits 
for  the 
and  other  m 
directors 
§  606(b).  Th« 
directors'  an  lu 
implementec 
the  Interim 
in  2000. 
clarification 
annual  com 
payment  by 
compensation 
§  918.3(a)(2) 
starting  in  2()00 
compensatio  a 
year  in  whic  i 
compensation 
and  not  to 
Thus,  amoudts 
to  the  director 
to  the  annua 
applicable 


on  Act  amended 
the  Bank  Act  by  imposing 
on  annual  compensation 
,  Vice  Chairperson 
Ambers  of  a  Bank's  board  of 
Modernization  Act, 
statutory  limits  on 

al  compensation  were 
in  revised  §  932.17(c)(1)  of 
Ifinal  Rule,2  to  be  effective 
requested 
an  the  applicability  of  the 
f  ensation  limits  to  the 
the  Banks  of  deferred 

to  Bank  directors.  ^  As 
of  the  final  rule  now  states, 
the  annual 
limits  would  apply  to  the 
the  deferred 
was  accrued  or  earned, 
year  in  which  it  is  paid, 
accrued  in  2000  but  paid 
in  2001  would  be  subject 
compensation  limit 
2000. 


for 


2.  Maintenaqce 
Minimum 
Board  Meeti 


of  Effort  Standard; 
Nimber  of  In-Person  Bank 
gs  Requirement — §  918.7 


Section  93  2.16(b)(1)  of  the  Interim 
Final  Rule  (r  (designated  §  918.7(a)) 
required  eacli  Bank's  board  of  directors 
to  continue  t  j  maintain  its  level  of 
oversight  of  I  he  management  of  the 
Bank  and,  ex  cept  as  provided  in 
paragraph  (b  (2)  (redesignated  paragraph 
(b)),  to  hold  1 10  fewer  in-person  board 
meetings  in  i  ny  year  than  it  has  held  on 
average  over  the  immediately  preceding 
three  years.  I  edesignated  paragraph  (b) 
provided  tha ;  a  Bank  may  apply  to  the 
Finance  Boai  d  for  approval,  upon  a 
showing  of  g  )od  cause,  to  hold  in  any 
year  fewer  th  an  the  number  of  in-person 
board  meetir  gs  required  under 
paragraph  (a 

Commente  rs  generally  opposed  the 
minimum  m(  letings  requirement  on  the 
ground  that  s  uch  decisions  are  within 
the  fiduciary  corporate  governance 
responsibilit  es  of  the  Banks'  boards 
and,  therefor  3,  should  not  be  regulated 


^The  Finance 
redesignated  all 
(Feb.  18,  2000). 
Final  Rule  was 
8253,  8260  [to  b< 

'The  Finance 
prohibiting  the 
compensation 
the  Interim  Fina 
the  Banks  from 


Joard  recently  reorganized  and 

>f  its  regulations.  See  65  FR  8253 
1  ection  932.17(c)(1)  of  the  Interim 
redesignated  as  §  918.3(a).  See  65  FR 

codified  at  12  CFR  918.3(a)). 

ioard  has  no  regulation  or  policy 
£  anks  from  idopting  deferred 

ins  for  Bank  directors,  and  neither. 

Rule  nor  this  final  rule  prohibits 
^opting  such  plans. 


by  the  Finance  Board.  One  commenter 
stated  that  the  requirement  was 
unnecessary  in  light  of  the  Finance 
Board's  recently  proposed  regulation 
setting  forth  the  responsibilities  of  Bank 
boards  as  a  means  of  ensuring  that  they 
fulfill  their  duties  to  operate  the  Banks 
in  a  safe  and  soimd  manner.  See  65  FR 
81  (January  3,  2000).  Another 
commenter  stated  that  the  three-year 
averaging  requirement  unnecessarily 
reduces  the  flexibility  of  the  Banks  to 
make  decisions  on  the  number  of  board 
meetings,  which  normally  are  based  on 
a  number  of  subjective  factors,  and  may 
not  be  appropriate  to  meet  current  needs 
of  the  Bank.  One  commenter  also  stated 
that  the  Finance  Board  can  address  any 
concerns  in  this  area  through  the 
examination  and  supervision  process. 

As  discussed  in  the  preamble  to  the 
Interim  Final  Rule,  the  minimum 
meetings  requirement  was  adopted  for 
safety  and  soundness  reasons.  See  64  FR 
71275.  The  reduction  in  compensation 
to  be  paid  to  directors  as  a  result  of  the 
new  annual  compensation  limits  has 
raised  concerns  that  the  Banks'  boards 
will  hold  fewer  meetings,  thus  reducing 
their  level  of  oversight  of  the 
management  of  the  Banks. 

The  Finance  Board  acknowledges  that 
decisions  on  the  number  of  Bank  board 
meetings  generally  should  be  within  the 
purview  of  the  corporate  governance 
responsibilities  of  the  Banks'  boards, 
and  general  corporate  governance 
standards  are  set  forth  in  the  Finance 
Board's  proposed  corporate  governance 
rule  as  a  means  of  ensuring  diat  the 
Banks'  boards  fulfill  their  duties  to 
operate  the  Banks  in  a  safe  and  sound 
manner.  However,  the  Finance  Board 
believes  that,  notwithstanding  the  Bank 
boards'  fiduciary  duties  regarding  safety 
and  soundness,  the  Finance  Board's 
safety  and  soundness  concerns  with 
respect  to  the  Bank  boards'  level  of 
oversight  of  Bank  management  warrant 
a  regulatory  response  in  this  area. 
Accordingly,  the  Finance  Board  is 
retaining  a  minimum  meetings 
requirement  in  the  final  rule. 

However,  based  on  the  comments 
received,  the  Finance  Board  believes 
that  the  required  minimum  number  of 
meetings  per  year  should  be  reduced. 
Historically,  the  Banks  held  monthly 
board  meetings.  In  recent  years,  the 
trend  has  been  to  operate  with  fewer 
board  meetings  at  many  of  the  Banks. 
For  2000,  statistics  indicate  that  the 
three-year  averaging  requirement  in  the 
Interim  Final  Rule  would  result  in  at 
least:  (i)  12  in-person  meetings  for  one 
Bank;  (ii)  11  in-person  meetings  for  one 
Bank,  which  has  applied  for  Finance 
Board  approval  to  hold  9  in-person 
meetings;  (iii)  9  in-person  meetings  for 


4  Banks;  (iv)  8  in-person  meetings  for  1 
Bank,  which  has  applied  for  Finance 
Board  approval  to  hold  6  in-person 
meetings;  (v)  7  in-person  meetings  for  4 
Banks;  and  (vi)  6  in-person  meetings  for 
1  Bank.  The  Finance  Board  recognizes 
that  a  pure  averaging  requirement 
incorporates  the  vagaries  of  timing  into 
the  calculation  of  the  minimum 
meetings  requirement  for  a  particular 
Bank.  For  example,  in  2000,  2  Banks 
would  be  required  to  hold  more  than  9 
in-person  board  meetings  per  year, 
while  the  other  10  Banks  would  be 
allowed  to  hold  9  or  fewer  such 
meetings.  While  the  Finance  Board  still 
believes  it  is  important  to  maintain  a 
minimum  meeting  standard  for  all  of  the 
reasons  discussed  in  the  preamble  to  the 
Interim  Final  Rule,  it  is  persuaded  that 
it  would  be  fair  and  reasonable  to 
reduce  the  minimum  meetings 
requirement  to  reflect  the  operational 
reality  at  the  Banks.  Accordingly,  the 
final  rule  cunends  the  Interim  Final  Rule 
to  provide  that  a  Bank's  board  of 
directors  shall  hold  a  minimum  number 
of  meetings  per  year  equal  to  the  lesser 
of:  (i)  The  three-year  averaging 
requirement  for  the  Bank;  or  (ii)  9.  See 
§  918.7(a). 

In  response  to  a  request  from  one 
commenter,  the  final  rule  also  revises 
the  Interim  Final  Rule  to  clarify  that  if 
the  three-year  averaging  nimiber  is  a 
fraction,  the  Bank  may,  in  its  discretion, 
round  down  the  number  to  the  nearest 
whole  number.  See  §91 8. 7(a)(2). 

Several  commenters  urged  that 
teleconference  and  videoconference 
meetings  be  allowed  to  count  towards 
the  minimum  meetings  requirement. 
The  Finance  Board  believes  that  calling 
in-person  board  meetings  is  necessary  to 
enable  the  directors  to  fulfill  their 
responsibilities  to  operate  the  Banks  in 
a  safe  and  soimd  manner,  and  this 
requirement  is  maintained  in  the  final 
rule.  The  final  rule  does  not  prohibit  an 
individual  director  from  participating  in 
a  meeting  called  as  an  in-person 
meeting  by  teleconferencing  or 
videoconferencing. 

The  final  rule  also  revises  the  Interim 
Final  Rule  to  clarify  that  a  Bank  may 
apply  to  the  Finance  Board  for  a  waiver 
of  the  minimum  meetings  requirement 
in  paragraph  (a)  pursuant  to  the  waiver 
procedures  set  forth  in  part  907  of  the 
Finance  Board's  regulations.  See  12  CFR 
part  907. 

3.  Prohibition  on  Payment  of  Retainer 
Fees— §  918.3(b) 

The  Interim  Final  Rule  revised 
§  932.17(c)(2)  (redesignated  §  918.3(b)) 
to  provide  that,  starting  in  2000,  the 
total  compensation  received  by  each 
director  in  a  year  shall  reflect  the 
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amount  of  time  spent  on  official  Bank 
ti     business,  such  that  greater  or  lesser 
attendance  at  board  and  committee 
meetings  diuing  a  given  year  will  be 
reflected  in  the  compensation  received 
by  the  director  for  that  year.  This 
section  also  provided  that  a  Bank  shall 
not  pay  fees  to  a  director,  such  as 
retainer  fees,  that  do  not  reflect  the 
director's  performance  of  official  Bank 
business. 

As  discussed  in  the  preamble  to  the 
Interim  Final  Rule,  these  provisions 
were  intended  to  ensure  that,  consistent 
with  Congressional  intent,  directors  be 
compensated  only  for  the  performance 
of  official  Bank  business  and  not  simply 
for  holding  office.  See  64  FR  71275.  The 
preamble  stated  that  a  director  who 
regularly  fails  to  attend  board  or 
committee  meetings  may  not  be  paid  at 
all,  and  the  Finance  Board  would 
consider  such  failiu-e  a  dereliction  of  the 
director's  fiduciary  duties  that  would 
constitute  cause  for  removal  of  the 
director,  pursuant  to  section  2B(a)(2)  of 
the  Bank  Act.  See  id.;  12  U.S.C. 
1422b{a)(2)  (1994). 

Commenters  objected  to  these 
provisions  in  the  Interim  Final  Rule, 
apparently  interpreting  them  as 
prohibiting  the  Banks  from  paying 
directors  for  official  Bank  business 
conducted  by  the  directors  outside  of 
board  or  committee  meetings,  such  as 
the  time  and  effort  expended  in 
preparing  for  board  and  committee 
meetings,  monitoring  ongoing  activities 
of  the  Bank,  and  staying  informed  on 
financial  and  other  business 
developments  relevant  to  the  Bank.  The 
revisions  in  the  Interim  Final  Rule  were 
not  intended  by  the  Finance  Board  to 
prohibit  the  Banks  from  paying  directors 
for  the  performance  of  such  official 
Bank  business  in  between  board  or 
committee  meetings,  as  long  as  the 
director  also  continues  to  regularly 
attend  board  or  committee  meetings  and 
the  fees  are  paid  to  the  director  after  he 
or  she  has  conducted  the  official  Bank 
business.  Accordingly,  the  final  rule 
revises  the  language  in  the  Interim  Final 
Rule  to  clarify  the  Finance  Board's 
intent  in  this  regard.  See  §  918.3(b). 

B.  Clarification  of  Date  of  Applicability 
of  Removal  of  Requirements  Regarding 
Compensation  of  Bank  Officers  and 
Employees — §  918.9 

The  Modernization  Act  amended 
section  12(a)  of  the  Bank  Act  by 
removing  the  requirement  for  Finance 
Board  approval  in  connection  with  the 
compensation  of  Bank  officers  and 
employees.  See  Modernization  Act, 
§  606(d)(1)(B).  In  order  to  implement 
this  provision,  the  Interim  Final  Ride 
removed  §  932.19  of  the  Finance  Board's 


regulations.  Section  932.19  of  the 
Finance  Board's  regulations  had  set 
forth  requirements  for  the  payment  of 
compensation  to  Bank  officers  and 
employees.  See  12  CFR  932.19  (1999).  A 
number  of  Banks  have  raised  questions 
regarding  the  effect  of  the  Interim  Final 
Rule  on  their  ability  to  pay 
compensation  to  officers  or  employees 
for  1999  in  excess  of  that  which  would 
have  been  allowed  under  §  932.19  of  the 
Finance  Board's  regulations  and  the 
Banks'  policies  adopted  thereunder. 
These  questions  actually  translate  into  a 
question  regarding  the  date  of 
applicability  of  the  removal  of  the 
compensation  regulation.  For  the 
reasons  discussed  below, 
notwithstanding  the  December  21,  1999 
overall  effective  date  of  the  Interim 
Final  Rule,  the  Finance  Board  believes 
that  the  removal  of  the  requirements 
relating  to  compensation  of  Bank 
officers  and  employees  in  12  CFR 
932.19  (1999)  should  be  applicable  only 
to  compensation  years  starting  after 
December  21,  1999.  Accordingly,  a  new 
§  918.9  is  being  added  in  the  final  rule 
to  clarify  this  result. 

The  compensation  regulation  in  effect 
in  1999  provided  that  the  maximum 
incentive  payment  to  a  Bank  president 
could  not  exceed  the  difference  between 
that  president's  annual  base  salary 
approved  by  the  Bank's  board  and  125 
percent  of  a  base  salary  cap  established 
by  the  Finance  Board.  Id. 
§932.19(c)(2)(i)  (1999).  The  regulation 
further  provided  that,  by  January  31  of 
each  year,  the  board  of  each  Baiik  that 
intended  to  make  any  incentive 
payment  to  its  president  for  such  year 
was  required  to  adopt  a  resolution 
establishing  the  performance  measures 
and  targets  on  which  such  incentive 
payment  would  be  based.  The  Banks 
have  operated,  and  the  Bank  presidents 
have  performed,  pursuant  to  the 
provisions  of  their  incentive 
compensation  plans  and  the  Finance 
Board's  compensation  regulation  for  the 
entire  1999  year. 

The  Modernization  Act,  while 
deleting  the  requirement  in  section  12(a) 
of  the  Bank  Act  for  Finance  Board 
approval  of  Bank  officer  and  employee 
compensation,  did  not  affect  in  any  way 
the  ability  of  the  Finance  Board  to 
continue  to  regulate  Bank  officer  and 
employee  compensation,  nor  did  the 
enactment  of  the  Modernization  Act 
have  the  effect  of  suspending  the 
Finance  Board's  existing  compensation 
regulation. 

Therefore,  the  controlling  statutory, 
regulatory  and  corporate  governance 
framework  for  Baiik  officer  and 
employee  compensation  in  1999  should 
be  that  which  was  in  place  when,  on 


January  31,  each  Bank  established  the 
base  salary  for  its  president,  when  each 
Bank  adopted  its  incentive 
compensation  plan  for  that  year,  and 
when,  by  January  31,  each  Bank's  board 
established  the  performance  measures 
and  targets  on  which  incentive 
payments  to  that  Bank's  president 
would  be  based.  This  view  is  consistent 
with  that  taken  in  §932.17  of  the 
Interim  Final  Rule  (redesignated  part 
918),  and  finalized  in  this  final  rule,  that 
the  annual  director  compensation  limits 
established  in  the  Modernization  Act 
apply  only  to  compensation  to  be  paid 
for  services  performed  in  2000  and  in 
subsequent  years. 

Thus,  all  compensation,  both  base 
salary  and  incentive  comjjensation,  to 
be  paid  to  a  president  or  other  officer  of 
a  Baidc  for  services  performed  during 
1999  (or  prior  compensation  years)  must 
comply  with  the  provisions  of  the  1999 
compensation  (or  the  compensation 
regidation  in  effect  for  that 
compensation  year).  See  12  CFR  932.19 
(1999). 

The  Finance  Board  is  aware  that  a 
nimiber  of  Banks  had  a  practice  of 
adopting  incentive  compensation  plans 
that  permitted  the  Banks'  presidents  to 
earn  incentive  compensation  in  excess 
of  the  limits  established  in  the 
compensation  regulation,  although  to 
the  Finance  Board's  knowledge,  no 
Bank's  plan  provided  for  the  payment  of 
those  excess  amounts.  Because  the 
removal  of  the  compensation 
requirements  in  12  CFR  932.19  (1999)  is 
applicable  only  to  compensation  years 
starting  after  December  21, 1999.  Banks 
that  had  adopted  such  plans  in  1999 
and  before  may  not  pay  incentive 
compensation  earned  under  such  plans 
in  excess  of  the  limits  established  by  the 
Finance  Board  in  the  1999 
compensation  regulation  (or  poor 
compensation  regulations).  See  id. 
§932. 19(c)(2)  (1999). 

in.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  final 
rule,  the  provisions  of  the  Regidatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  do 
not  apply.  Moreover,  the  final  rule 
applies  only  to  the  Banks,  which  do  not 
come  within  the  meaning  of  "small 
entities,"  as  defined  in  the  Regulatory 
Flexibility  Act.  See  id.  §601(6). 

rV.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 
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§  91 8.7    Maintenance  of  effort. 

(a)  General.  Notwithstanding  the 
limits  on  annual  directors' 
compensation  established  by  section  7(i) 
of  the  Act,  as  amended,  the  board  of 
directors  of  each  Bank  shall  continue  to 
maintain  its  level  of  oversight  of  the 
management  of  the  Bank,  and,  except  as 
provided  in  paragraph  (b)  of  this 
section,  the  board  of  directors  shall  hold 
a  minimum  number  of  in-person 
meetings  in  any  year  equal  to  the  lesser 
of: 

(1)9;  or 

(2)  The  number  of  in-person  board  of 
directors  meetings  held  by  the  Bank  on 
average  over  the  immediately  preceding 
three  years  (which  number,  if  a  fraction, 
may  be  roimded  down  to  the  nearest 
whole  number,  in  the  Bank's 
discretion). 

(b)  Waiver  of  minimum  meetings 
requirement.  A  Bank  may  apply  to  the 
Finance  Board  for  a  waiver  of  paragraph 
(a)  of  this  section  pursuant  to  the 
procedures  set  forth  in  part  907  of  this 
chapter. 

6.  Add  §  918.9  to  read  as  follows: 

§918.9    Date  of  applicability  of  removal  of 
requirements  regarding  compensation  of 
bank  officers  and  employees. 

The  removal  of  the  requirements 
relating  to  compensation  of  Bank 
officers  and  employees  in  12  CFR 
932.19  (in  the  Code  of  Federal 
Regulations  revised  as  of  January  1, 
1999),  is  applicable  for  all  Bank  officer 
and  employee  compensation  years 
starting  after  December  21,  1999. 

By  the  Board  of  Directors  of  the  Federal 
i-Iousing  Finance  Board. 

Dated:  February  23,  2000. 

Bruce  A.  Morrison, 

Chairman. 

[FR  Doc.  00-6201  Filed  3-13-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM169;  Special  Conditions  No. 
25-157-SC] 

Special  Conditions:  Boeing  Model  727- 
200  and  727-200F  Series  Airplanes;  as 
Modified  by  Roclcweli  Collins;  High- 
Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  727-200  and 


727-200F  series  airplanes  modified  by 
Rockwell  Collins.  These  modified 
airplanes  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
Rockwell  Collins  Multi-Mode  Receiver 
(MMR)  System.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  March  6,  2000. 
Comments  must  be  received  on  or 
before  April  13,  2000. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-114), 
Docket  No.  NM169,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM169.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056; 
telephone  (425)  227-2145;  facsimile 
(425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  niunber  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  with  those 
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comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM169."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  September  10,  1999,  Rockwell 
Collins,  Business  and  Regional  Systems, 
400  CoUins  Road  NE.,  Cedar  Rapids, 
Iowa,  52498,  made  application  to  the 
FAA  for  a  Supplemental  Type 
Certificate  (STC)  for  the  Boeing  Model 
727-200  and  727-200F  series  airplanes. 
These  airplanes  are  low-wing, 
pressurized  transport  category  airplanes 
with  three  fuselage-mounted  jet  engines. 
They  are  capable  of  seating  between  170 
and  189  passengers,  depending  upon 
the  model  and  configuration  (727-200F 
is  not  certificated  to  carry  passengers). 
The  proposed  configuration  of  these 
modified  airplanes  will  incorporate  a 
Multi-Mode  Receiver  (MMR)  system 
manufactured  by  Rockwell  Collins.  The 
affected  aircraft  are  scheduled  for 
delivery  to  the  first  customers  in  April 
2000. 

The  Rockwell  Collins  MMR  is  a  single 
integrated  unit  that  enables  approaches 
using  instrument  landing  systems, 
microwave  landing  systems,  and  global 
navigation  satellite  system  functions. 
These  functions  can  be  susceptible  to 
disruption  of  both  command  and 
response  signals  as  a  result  of  electrical 
and  magnetic  interference  caused  by 
high-intensity  radiated  fields  (HIRF) 
external  to  the  airplane.  This  disruption 
of  signals  could  result  in  loss  of  critical 
flight  displays  and  annunciations,  or 
could  present  misleading  information  to 
the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Rockwell  Collins  must  show 
that  the  Boeing  Model  727-200  and 
727-200F  series  airplanes,  as  modified 
to  include  the  MMR  installation, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A3WE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  specific 
regulations  included  in  the  certification 
basis  for  the  Boeing  Model  727-200  and 
727-200F  series  airplanes  include  Civil 
Air  Regulations  (CAR)  4b,  as  amended 
by  amendment  4b-l  through  4b-ll. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b,  as  amended)  do  not 


contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  727-200 
and  727-200F  series  airplanes  because 
of  a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  imder 
the  provisions  of  §  21 .16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  as 
required  by  §§11.28  and  11.29.  and 
become  part  of  the  airplane's  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Rockwell  Collins 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of 
§  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  modified  Boeing  Model  727-200 
and  727-200F  series  airplanes  will 
incorporate  the  Rockwell  Collins  MMR 
system,  which  performs  critical 
functions.  The  MMR  system  contains 
electronic  equipment  for  which  the 
ciurent  airworthiness  standards  (14  CFR 
part  25)  do  not  contain  adequate  or 
appropriate  safety  standards  that 
address  protecting  this  equipment  from 
the  adverse  effects  of  HIRF.  This  system 
may  be  vulnerable  to  high-intensity 
radiated  fields  external  to  the  airplane. 
Accordingly,  this  system  is  considered 
to  be  a  "novel  or  imusual  design 
feature." 

Discussion 

There  is  no  specific  regulation  that 
addresses  requirements  for  protection  of 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensiu-e  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  Boeing 
Model  727-200  and  727-200F  series 
airplanes  modified  to  include  the 
Rockwell  CoUins  MMR  system.  These 
special  conditions  will  require  that  this 
system,  which  performs  critical 
functions,  must  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 


High-Intensity  Radiated  Fields  (HIRE) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  OR  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated.  Both  peak 
and  average  field  strength  components 
from  the  Table  are  to  be  demonstrated. 


Frequency 

Field  Strength 

(votts  per 

meter) 

Peak 

Average 

lOkHz-IOOkHz  

50 

50 

SO 

100 

50 

SO 

100 

100 

700 

700 

2000 

3000 

3000  ! 

1000  ' 

3000 

2000 

600 

50 

100  kHz-500  kHz  

50 

500  kHz-2  MHz  

50 

2  MHz-30  MHz 

100 

30  MHz-70  MHz 

50 

70  MHz-100  MHz 

50 

100  MHz-200  MHz 

100 

200  MHz-^00  MHz „.. 

400  MHz-700  MHz 

100 
50 

700  MHz-1  GHz  

100 

1  GHz-2  GHz  

200 

2  GHz^  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz  

200 

8  GHz-12  GHz  

300 

12GHz-18GHz  

200 

ISGHz^WGHz  1 

200 

■ 1 

The  field  strengths  are  expressed  in  tenms 
of  peak  of  the  root-mean-square  (rms)  over 
the  computer  modulation  penod. 


The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 


13668 


Federii  Register / Vol.  65.  No.  50 /Tuesday.  March  14.  2000 /Rules  and  Regulations 


Working  Group  of  the  Aviation 
Rulemaking  Advisory  ICommittee. 

Applicability 

As  discussed  above 
conditions  are  appli 
Model  727-200  and 
airplanes  modified 
to  include  the  MMR  s 
Rockwell  Collins  app^y 
for  a  design  change  a 
any  other  model  inc' 
Certificate  A3WE  to  i 
same  novel  or  unusua  I 
these  special  conditiops 
that  model  as  well  u 
of  §  21.101(a)(1) 


these  special 
le  to  the  Boeing 
.  .    7-200F  series 
by  Rockwell  Collins 
Vstem.  Should 
,  ^  at  a  later  date 
ij  proval  to  modify 

on  Type 
11  icorporate  the 
design  feature, 
would  apply  to 
the  provisions 


ica  bl 


in  ier 


Conclusion 

This  action  affects  ( inly  certain  design 
featxues  on  the  Boein  ;  Model  727-200 
and  727-200F  series  ;  lirplanes  modified 
by  Rockwell  Collins  t  a  include  the 
Rockwell  Collins  M^  R  system 
installation.  It  is  not  <  rule  of  general 
applicability  and  affe  :ts  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplanes. 

The  substance  of  tl  e  special 
conditions  for  these  i  irplanes  has  been 
subjected  to  the  notic  e  and  comment 
procedure  in  several  srior  instances  and 
has  been  derived  wit  lout  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
woidd  result  in  a  sigi  lificant  change 
from  the  substance  c  )ntained  herein. 
For  this  reason,  and  1  )ecause  a  delay 
would  significantly  i  ffect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  lias  determined  that 
prior  public  notice  a  id  comment  are 
imnecessary  and  im|iracticable,  and 
good  cause  exists  foi  adopting  these 
special  conditions  iqimediately. 
Therefore,  these  spetial  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  cc  mments  to  allow 
interested  persons  tc  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prioi  opportunities  for 


the  Boeing  Model  727-200  and  727- 
200F  series  airplanes  as  modified  by 
Rockwell  Collins. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Fiuictions 
whose  failiu-e  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  March  6, 
2000. 

Vi  L.  Lipski, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
ANM-100. 
[FR  Doc.  00-6125  Filed  3-13-00;  8:45  am] 

BILUNO  COOe  4910-13-P 


comment  described 
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List  ofSubiectsin 

Aircraft,  Aviation 
and  recordkeeping 

The  authority 
special  conditions 


Authority:  49  U.S.C 
44702.  44704. 


The  Special  Gondii  ons 

Accordingly,  puri  uant 
authority  delegated  to 
Administrator,  the  oil 
conditions  are  issued 
supplemental  type 


GFR  Part  25 

safety.  Reporting 
requirements. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-319-AD;  Amendment 
39-11630;  AD  2000-05-20] 

RIN  2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Fan  Jet  Falcon  Series  Airplanes; 
Model  Mystere-Faicon  20, 50, 200,  and 
900  Series  Airplanes;  and  Model 
Falcon  10, 900EX,  and  2000  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


to  the 
to  me  by  the 

owing  special 

as  part  of  the 
:ertification  basis  for 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dassault  Model 
Fan  Jet  Falcon  series  airplanes;  Model 
Mystere-Faicon  20,  50,  200,  and  900 
series  airplanes;  and  Model  Falcon  10, 
900EX,  and  2000  series  airplanes,  that 
requires  a  functional  test  of  the 
passenger  oxygen  masks,  determination 
of  the  part  number  of  the  installed 
oxygen  mask  bags;  and  corrective 
action,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  ensure  that  proper  plastic 


bags  of  the  passenger  oxygen  masks  aie 
installed,  and  that  the  masks  are 
functioning  properly.  Improper  plastic 
bags  that  have  cracks  or  improperly 
functioning  masks  could  result  in 
insufficient  oxygen  to  passengers  in  the 
event  of  rapid  depressurization  of  the 
airplane. 

EFFECTIVE  DATE:  April  18.  2000. 
ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dassault 
Model  Fan  Jet  Falcon  series  airplanes; 
Model  Mystere-Faicon  20.  50.  200.  and 
900  series  airplanes;  and  Model  Falcon 
10,  900EX,  and  2000  series  airplanes 
was  published  in  the  Federal  Register 
on  December  9,  1999  (64  FR  68963). 
That  action  proposed  to  require  a 
functional  test  of  the  passenger  oxygen 
masks,  determination  of  the  part 
number  of  the  installed  oxygen  mask 
bags;  and  corrective  action,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  submitted  in  response 
to  this  AD  or  the  FAA's  determination 
of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  as  many  as 
767  airplanes  of  U.S.  registry  will  be 
affected  by  this  ADt  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required  test 
and  determination,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figiu-es.  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$184,080,  or  $240  per  airplane. 

The  cost  impact  figiu-e  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  will  accomplish  those 
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actions  in  the  future  if  this  AD  were  not 
adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-05-20  Dassault  Aviation  [Formerly 
Avions  Marcel  Dassault-Breguet  Aviation 
(AMD/BA)]:  Amendment  39-11630. 
Docket  99-NM-319-AD. 
Applicability:  Model  Fan  Jet  Falcon 
airplanes,  Model  Mystere-Falcon  20,  50,  200, 
and  900  series  airplanes,  and  Model  Falcon 
10,  900EX,  and  2000  series  airplanes; 
equipped  with  EROS  passenger  oxygen 
masks,  part  number  (P/N)  MW  37-09.  MW 
37-11,  MW  37-14,  MW  37-18,  MW  37-28, 
MW  37-31,  or  MW  37-36;  certificated  in  any 
category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wrhether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  proper  plastic  bags  of  the 
passenger  oxygen  masks  are  installed,  and 
that  the  masks  are  functioning  properly, 
accomplish  the  following: 

(a)  Within  10  flights  after  the  effective  date 
of  this  AD,  perform  a  functional  test  of  the 
passenger  oxygen  masks  in  accordance  with 
Chapter  5  (ATA  Code  35)  of  the  airplane 
maintenance  manual  (AMM)  for  the  affected 
airplanes,  as  applicable;  and  determine  the  P/ 
N  of  the  installed  oxygen  mask  bags. 

Corrective  Actions 

(b)  If  any  Scott  oxygen  mask  bag,  P/N  289- 
801-235,  is  installed,  prior  to  further  flight, 
accomplish  either  paragraph  (b)(1)  or  (b)(2)  of 
this  AD. 

(1)  Replace  the  bag  with  a  new  bag,  P/N 
289-601-235,  in  accordance  with  Chapter  5 
(ATA  Code  35)  of  the  AMM  for  the  affected 
airplanes,  as  applicable. 

(2)  Render  any  affected  seat  inoperative, 
and  within  30  days  after  rendering  the 
affected  seat  inoperative,  accomplish  the 
action  specified  in  paragraph  (b)(1)  of  this 
AD. 

(c)  If  any  discrepancy  is  detected  during 
the  functional  test  required  by  paragraph  (a) 
of  this  AD,  prior  to  further  flight,  repair  the 
discrepancy  in  accordance  with  Chapter  5 
(ATA  Code  35)  of  the  AMM  for  the  affected 
airplanes,  as  applicable. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  SCOTT  oxygen  mask 
bag,  P/N  289-«01-235.  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  reque.sts  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fttjm  the  International  Branch, 
ANM-116. 


Special  Flight  Permite 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1999- 
270-025(8),  dated  June  30,  1999  (for  Model 
Jet  Falcon  series  airplanes,  and  Model 
Mystere-Falcon  20  and  200  series  airplanes); 
1999-271-026(8),  dated  June  30,  1999  (for 
Model  Mystere-Falcon  50  and  900  series 
airplanes,  and  Model  Falcon  900EX  series 
airplanes):  1999-267-010(8),  dated  June  30. 
1999  (for  Model  Falcon  2000  series 
airplanes);  and  1999-269-024(8),  dated  June 
30, 1999  (for  Model  Falcon  10  series 
airplanes). 

(g)  This  amendment  becomes  effective  on 
April  18,  2000. 

Issued  in  Renton,  Washington,  on  March  8. 
2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  00-6156  Filed  3-13-00;  8:45  am) 
M.UNG  COOe  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  29947;  Amdt.  No.  1980] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  change 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 
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='ederal  Register 
and  reapproved 


DATES:  An  effective  ds  te  for  each  SIAP 
is  specified  in  the  am(  ndatory 
provisions. 
Incorporation  by  re  erence-approved 

by  the  Director  of  the 

on  December  31,  198C 

as  of  January  1, 1982 

ADDRESSES:  Availabil  ty  of  matters 

incorporated  by  referf  nee  in  the 

amendment  is  as  folk  ws: 

For  Examination—  .  FAA  Rules 
Docket.  FAA  Headqui  irters  Building. 
800  Independence  A\  enue.  SW., 
Washington,  DC  205S 1 ; 

2.  The  FAA  Region  d  Office  of  the 
region  in  which  the  a  fected  airport  is 
Ifv^flt^fi*  or 

3.  The  Flight  Inspei  :tion  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Ind  vidual  SIAP 
copies  may  be  obtain  3d  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  205<  1 ;  or 

2.  The  FAA  Regior  al  Office  of  the 
region  in  which  the  affected  airport  is 

located. 

By  Subscription— i  iopies  of  all  SIAP  s 
maUed  once  every  2  veeks.  are  for  sale 
by  the  Superintendei  it  of  Dociunents, 
U.S.  Government  Pri  iting  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORM/ iTK)N  CONTACT: 
Donald  P.  Pate.  Fligl:  t  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  md  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronaut  cal  Center,  6500 
South  MacArthur  Bl  /d.  Oklahoma  City, 
OK  73169  (Mail  Adc  ress:  P.O.  Box 
25082  Oklahoma  Cily,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFO  RMATION:  This 
amendment  to  part  <i7  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends  suspends,  or 
revokes  SlAP's.  The  complete  regulatory 
description  of  each  5IAP  is  contained  in 
official  FAA  form  d  )cuments  which  are 
incorporated  by  reft  rence  in  this 
amendment  under  J  U.S.C.  552(a),  1 
CFR  part  51,  and  §  :  4  CFR  97.20  of  the 
Federal  Aviation  R(  gulations  (FAR). 
The  applicable  TAJ  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorpora  ted  by  reference  are 
available  for  examii  lation  or  purchase  as 
stated  above. 

The  large  nvunbei  of  SLAP's,  their 
complex  nature,  an  i  the  need  for  a 
special  format  mak  i  their  verbatim 
publication  in  the  1  ederal  Register 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  I  he  regulatory  text  of 
the  SlAPs.  but  refei  to  their  graphic 
depiction  on  chart!  printed  by 


publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 


The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SLAP'S  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Procedures  (TERPS).  In 
developing  these  SIAPs,  the  TERPS 
criteria  were  applied  to  the  conditions 
existing  or  anticipated  at  the  affected 

airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
Flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SLAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedxue  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer,  non-precision 
instrument  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SLAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  die  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SLAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SLAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are,  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air) 

Issued  in  Washington,  DC  on  March  3, 
2000. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113-40114,  40120.  44502,  44514,  44701. 
44719,44721-44722. 

2.  Amend  97.23,  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

§  97.23, 97.27, 97.33, 97.35    [Amended] 

.  .  .  Effective  April  20,  2000 

The  following  entries  on  the  3rd  docket  of 
TL  00-06  are  hereby  rescinded: 
Concord,  CA.  Buchanan  Field,  NDB  or  GPS 

RWY  19R,  Amdt  Orig-A,  CANCELLED 
Concord,  CA,  Buchanan  Field,  NDB  RWY 

19R,  Amdt  Orig-A 

.  .  .  Effective  April  20,  2000 

Denver.  CO,  Centennial,  VOR/DME  RNAV  or 

GPS  RWY  28,  Orig.  CANCELLED 
Denver,  CO,  Centennial,  VOR/DME  RNAV 

RWY  28.  Orig 
Denver,  CO,  Centennial,  NDB  or  GPS  RWY 

35R,  Amdt  9,  CANCELLED 
Denver,  CO,  Centennial,  NDB  RWY  35R, 

Amdt  9 
Westfield,  MA,  Barnes  Muni,  VOR  or  TACAN 

or  GPS  RWY  2.  Amdt  3,  CANCELLED 
Westfield,  MA,  Barnes  Muni,  VOR  or  TACAN 

RWY  2.  Amdt  3 
Westfield,  MA,  Barnes  Muni.  VOR  or  GPS 

RWY  20,  Amdt  19,  CANCELLED 
Westfield,  MA,  Barnes  Muni,  VOR  RWY  20, 

Amdt  19 
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Coldwater,  Ml,  Branch  County  Memorial, 

VOR  or  GPS  RWY  6,  Amdt  4A, 

CANCELLED 
Coldwater,  Ml,  Branch  County  Memorial, 

VOR  RWY  6,  Amdt  4A 
Bemidji,  MN,  Bemidji-Beltrami  County, 

VOR/DME  or  TACAN  or  GPS  RWY  31, 

Amdt  12A,  CANCELLED 
Bemidji,  MN,  Bemidji-Beltrami  County, 

VOR/DME  or  TACAN  RWY  31,  Amdt  12A 
Sidney,  NY,  Sidney  Muni,  VOR  or  GPS  RWY 

25,  Amdt  2,  CANCELLED 
Sidney,  NY,  Sidney  Muni,  VOR  RWY  25, 

Amdt  2 

[FR  Doc.  00-6130  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29946;  Amdt.  No.  1979] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reapproved 
as  of  Jjmuary  1.  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket.  FAA  Headquarters  Building. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspecdon  Area  Office 
which  originated  the  SLAP. 

For  Purchase— Individual  SLAP 
copies  may  be  obtained  from: 


1.  FAA  Public  Inquiry  Center  {APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 .  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SL\Ps,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends. 


or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMS,  die  respective  FDC/T 
NOTAMS  have  been  canceled. 

The  FDC/P  NOTAMs  for  die  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  die  TERPS  criteria  were 
apphed  to  only  these  specific  condiUons 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  require  making  them 
effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  die  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediue  before  adopUng  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 
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Issued  in  Washin^on,  DC  on  March  3. 
2000. 

L.  Nicholas  Lacey, 
Director.  Flight  1 


Star  dards  Service. 


Adoption  of  the  A  mendment 


to  the 
to  me,  part  97  of  the 
Regulations  (14  CFR 
amended  by  establishing, 
ing,  or  revoking 
Instrum|Bnt  Approach 


Accordingly,  p^suant 
authority  dele; 
Federal  Aviation 
part  97)  is 
amending,  su 
Standard 


3gat(  d 


FDCdaXe 


Sate 


02/98/00  GA 


02/08/00 


02/15/00 


02/16/00 VA 


GA 


CA 


02/17/00 

02/17/00 
02/18/00 
02/18/00 
02/22/00 


02/22/00  

02/23/00  ...,. 
02/23/00  


02/23/00 
02/23/00 
02/23/00 
02/23/00 


FL 
FL 

Mr 

Oh 
Nf 

NM 

M 

A» 

Al 
Al 
Al 


02/23/00  N 

02/23/00  Nt 

02/23/00  Nfe 

02/23/00  ... 
02/23/00  ... 
02/23/00  ... 
02/23/00  ... 
02/23/00  ... 
02/23/00  ... 
02/23/00  ... 


02/23/00  . 
02/23/00  . 

02/23/00  . 

02/24/00  . 

02/24/00 

02/24/00  . 

02/24/00 

02/24/00 

02/24/00 

02/24/00 
02/24/00 
02/24/00 
02/24/00 
02/24/00 


N 

N 

N 

NE 

R 

R 

F 


T< 
T< 


T< 


/Z 

CA 
[E 
CE 
CiA 
(iA 


KS. 

i:s 

MD 

I /IN 


City 


EASTMAN 


EASTMAN 


BURBANK 


NORFOLK 


TALLAHASSEE 

TALLAHASSEE 

FAIRMONT  

WILMINGTON  .. 
HOBBS 


RUIDOSO 


FORT  YUKON 

FORT  YUKON 

FORT  YUKON 
FORT  YUKON 
FORT  YUKON 
TORRANCE  ... 


OMAHA  

OMAHA  

PLATTSMOUTH 
PLATTSMOUTH 
PLATTSMOUTH 

WAHOO  

WAHOO  

PROVIDENCE  .. 
PROVIDENCE  .. 
PROVIDENCE  .. 


ALPINE  

HOUSTON 

HOUSTON 


Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authoritv:  49  U.S.C.  40103.  40113.  4012a, 
44701:  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97  27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SLAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

Effective  Upon  Publication 


CHANDLER   

VICTORVILLE  .... 

GEORGETOWN 

GEORGETOWN 

VIDALIA  

VIDALIA  


BELLEVILLE  ... 
HUTCHINSON 
HUTCHINSON 
OCEAN  CITY  . 
MARSHALL  .... 


Airport 


HEART  OF  GEORGIA  REGIONAL 


HEART  OF  GEORGIA  REGIONAL 


FDC  No. 


BU  RBANK-GLENDALE-PASADENA 


NORFOLK  INTL 


TALLAHASSEE  REGIONAL 

TALLAHASSEE  REGIONAL 

FAIRMONT  MUNI   

AIRBORNE  AIRPARK  

LEA  COUNTY/HOBBS  


FDC  0/1268 


FDC  0/1268 


FDC  0/1534 


FDC  0/1560 


SIAP 


SIERRA  BLANCA  REGIONAL 


FORT  YUKON 
FORT  YUKON 


FORT  YUKON  

FORT  YUKON  

FORT  YUKON  

ZAMPERINI  FIELD 


MILLARD  

MILLARD  

PLATTSMOUTH  MUNI   

PLATTSMOUTH  MUNI   

PLATTSMOUTH  MUNI  

WAHOO  MUNI  

WAHOO  MUNI  

THEODORE  FRANCIS  GREEN  STATE 
THEODORE  FRANCIS  GREEN  STATE 
THEODORE  FRANCIS  GREEN  STATE 

ALPINE-CASPARIS  MUNI  

GEORGE  BUSH  INTERCONTI- 
NENTAL AIRPORT  HOUSTON. 

GEORGE  BUSH  INTERCONTI- 
NENTAL AIRPORT  HOUSTON. 

STELLAR  AIRPARK 

SOUTHERN  CALIFORNIA  LOGISTICS 

SUSSEX  COUNTY 

SUSSEX  COUNTY 

VIDALIA  MUNI   

VIDALIA  MUNI   


SCOTT  AFB/MIDAMERICA  

HUTCHINSON  MUNI  

HUTCHINSON  MUNI  

OCEAN  CITY  MUNI  

MARSHALL  MUNI-RYAN  FIELD 


FDC  0/1615 

FDC  0/1617 
FDC  0/1631 
FDC  0/1636 
FDC  0/1685 

FDC  0/1683 

FDC  0/1725 

FDC  0/1726 

FDC  0/1729 
FDC  0/1730 
FDC  0/1731 
FDC  0/1705 

FDC  0/1732 
FDC  0/1733 
FDC  0/1734 
FDC  0/1735 
FDC  0/1736 
FDC  0/1706 
FDC  0/1711 
FDC  0/1717 
FDC  0/1718 
FDC  0/1719 

FDC  0/1742 
FDC  0/1713 

FDC  0/1723 

FDC  0/1819 
FDC  0/1835 
FDC  0/1778 
FDC  0/1779 
FDC  0/1825 
FDC  0/1827 

FDC  0/1765 
FDC  0/1758 
FDC  0/1759 
FDC  0/1777 
FDC  0/1847 


VOR/DME  RNAV  OR  GPS 

RWY  2,  AMDT  2 
REPLACES  TL-06 
VOR/DME  RNAV  OR  GPS 

RWY  2,  AMDT  2 
REPLACES  TL-06 
VOR  OR  GPS  RWY  8  AMDT 

10 
THIS  CORRECTS  0/1534  in  TL 

00-06 
NDB  RWY  5  ORIG-A 
THIS  CORRECTS  FDC  01/ 

1126  INTL  00-06 
NDB  OR  GPS  RWY  36,  AMDT 

18A 
ILS  RWY  36,  AMDT  22A 
ILSRWY31,0RIG 
NDB  RWY  22R.  AMDT  7B 
GPS  RWY  30,  ORIG 
THIS  REPLACES  FDC  01/1046 
GPS  RWY  24,  ORIG 
THIS  REPLACES  FDC  01/1094 
VOR/DME  OR  TACAN  RWY  3, 

AMDT  IA 
VOR/DME  OR  TACAN  RWY 

21,  AMDT  IA 
NDB  RWY  21,  AMDT  7A 
VOR  RWY  3,  AMDT  4A 
VOR  RWY  21 ,  AMDT  4A 
VOR  OR  GPS  RWY  11L  AMDT 

14 
GPS  RWY  12,  ORIG-A 
NDB  RWY  12,  AMDT  10A 
NDB  RWY  34,  AMDT  4 
GPS  RWY  16,  ORIG 
GPS  RWY  34.  ORIG 
NDB  RWY  20,  ORIG 
GPS  RWY  20,  ORIG 
NDB  RWY  5R  AMDT  15 
VOR  RWY  5R  AMDT  13A 
ILS  RWY  5R  (CAT  I.  II)  AMDT 

16A 
NDB  RWY  19.  AMDT  5A 
ILS  RWY  15.  AMDT  11A 


VOR/DME  RWY  15L,  AMDT 

15C 
VOR  OR  GPS-A  AMDT  1 
ILS  RWY  17  AMDT  1 
RNAV  RWY  4  ORIG 
RNAV  RWY  22  ORIG 
LOC  RWY  24  AMDT  2B 
NDB  OR  GPS  RWY  24  AMDT 

2A 
ILS  RWY  32L,  ORIG 
VOR  RWY  3,  AMDT  19 
LOC  BC  RWY  31,  AMDT  14 
RNAV  RWY  14  ORIG 
ILS  RWY  12,  AMDT  1 
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FDC  date 


02/24/00 
02/24/00 

02/24/00 
02/24/00 
02/24/00 
02/24/00 
02/24/00 
02/24/00 

02/24/00  . 
02/25/00  . 


02/25/00 
02/25/00 
02/28/00 
02/28/00 

02/28/00 

02/29/00 

02/29/00  . 
02/29/00  . 
02/29/00  . 
02/29/00  . 
02/29/00  . 
02/29/00  . 

02/29/00  . 

02/29/00  . 
02/29/00  . 
02/29/00  . 
02/29/00  . 
02/29/00  .. 

02/29/00  .. 
02/29/00  .. 
03/01/00  .. 
03/01/00  .. 
03/01/00  .. 
03/01/00  .. 
03/01/00  .. 


03/01/00 

03/01/00 

03/01/00 
03/01/00 

03/01/00  . 


State 


02/25/00  CO 


NE 
NE 

NE 
NE 
NE 
NE 
SC 
VA 

VT 
AZ 


MO 
NE 
IN 
MO 

ND 

CA 

CA 
CO 
CO 
CO 
CO 
IN 

MA 

MO 

MO 

NJ 

NV 

OR 

VA 

WA 

CA 

CA 

CA 

CA 

MD 

MD 

MD 

PA 
PA 

WV 


City 


OMAHA 
OMAHA 


OMAHA  

OMAHA  

OMAHA  

OMAHA  

COLUMBIA  

WALLOPS  ISLAND 


RUTLAND 
PARKER  .. 


GUNNISON  

MARSHALL  

OMAHA  

RICHMOND  .... 
SPRINGFIELD 


MOHALL 


FRESNO 


FRESNO  

MONTROSE  ... 
MONTROSE  ... 
TELLURIDE  .... 
TELLURIDE  .... 
FORT  WAYNE 


BOSTON 


MARSHALL  

MARSHALL  

ATLANTIC  CITY 

ELY   

SALEM  


CHARLOTTESVILLE 

YAKIMA 

MONTEREY  

MONTEREY  

MONTEREY  

MONTEREY  

SALISBURY  


SALISBURY 
SALISBURY 


ERIE  , 

MOUNT  JOY/MARIETTA 

MORGANTOWN  


Airport 


EPPLEY  AIRFIELD 
EPPLEY  AIRFIELD 


EPPLEY  AIRFIELD  

EPPLEY  AIRFIELD  

EPPLEY  AIRFIELD  

EPPLEY  AIRFIELD  

COLUMBIA  METROPOLITAN 
WALLOPS  FLIGHT  FACILITY 


RUTLAND  STATE 
AVI  SUQUILLA 


GUNNISON  COUNTY  

MARSHALL  MEML  MUNI  

EPPLEY  AIRFIELD  

RICHMOND  MUNI   

SPRINGFIELD-BRANSON  REGIONAL 


MOHALL  MUNI 


FRESNO  YOSEMITE  INTL 

FRESNO  YOSEMITE  INTL 
MONTROSE  REGIONAL  ... 
MONTROSE  REGIONAL  ... 
TELLURIDE  REGIONAL  .... 
TELLURIDE  REGIONAL  .... 
FORT  WAYNE  INTL  


GENERAL       EDWARD      LAWRENCE 
LOGAN  INTL 

MARSHALL  MEML  MUNI  

"MARSHALL  MEML  MUNI  

ATLANTIC  CITY  INTL  

ELY  AIRPORT-YELLAND  FIELD 

MCNARY  FIELD 

CHARLOTTESVILLE-ALBEMARLE    .  . 

YAKIMA  AIR  TERMINAL  

MONTEREY  PENINSULA 

MONTEREY  PENINSULA  

MONTEREY  PENINSULA 

MONTEREY  PENINSULA 

SALISBURY-OCEAN  CITY  WICOMICO 

REGIONAL. 
SALISBURY-OCEAN  CITY  WICOMICO 

REGIONAL. 
SALISBURY-OCEAN  CITY  WICOMICO 

REGIONAL. 

ERIE  INTL  

DONEGAL  SPRINGS  AIRPARK 

MORGANTOWN      MUNI-WALTER      L 
BILL  HART  FIELD. 


FDC  No. 


SIAP 


FDC  0/1841      NDB  RWY  32L,  AMDT  1 
FDC  0/1842     NDB  OR  GPS  RWY  14R 

AMDT  24 
FDC  0/1843     VOR  RWY  32L,  AMDT  10 
FDC  0/1844     ILS  RWY  32L,  ORIG 
FDC  0/1845     ILS  RWY  14R,  AMDT  2 
FDC  0/1846     ILS  RWY  18,  AMDT  6B 
FDC  0/1769     ILS  RWY  5,  AMDT  1 
FDC  0/1 786     VOR  OR  TACAN  OR  GPS 

RWY  17  AMDT  6 
FDC  0/1782  LOC  RWY  19  ORIG 
FDC  0/1 884     VOR/DME  OR  GPS-A  AMDT 

2A 
FDC  0/1861      ILS  RWY  6  AMDT  3A 
FDC  0/1886     NDB  RWY  36,  AMDT  1 
FDC  0/1875     GPS  RWY  32L,  ORIG 
FDC  0/1946     ILS  RWY  24,  ORIG 
FDC  0/1957     VOR/DME  RNAV  OR  GPS 

RWY  14,  AMDT  4 
FDC  0/1952     VOR/DME  OR  GPS  RWY  31 

AMDT  2A 
FDC  0/2000     VOR  OR  TACAN  OR  GPS 

RWY  11L  AMDT  11 
FDC  0/2003     LOC  BC  RWY  1 1 L  AMDT  8 
FDC  0/2032     VOR/DME  RWY  13  AMDT  8B 
FDC  0/2034     GPS  RWY  35  ORIG 
FDC  0/2028     GPS  RWY  9  AMDT  1 
FDC  0/2036     LOC/DME  RWY  9  ORIG-A 
FDC  0/1983     ILS  RWY  5,  AMDT  14  (CAT  I 

AND  II) 
FDC  0/2006  I  RNAV  RWY  4R  ORIG 

FDC  0/1990  RNAV  RWY  36,  ORIG 

FDC  0/1991  RNAV  RWY  18.  ORIG 

FDC  0/2004  RNAV  RWY  13  ORIG 

FDC  0/1 982  GPS  RWY  1 8  ORIG 

FDC  0/1986  NDB  OR  GPS  RWY  31  AMDT 

18A 

FDC  0/2001  RNAV  RWY  3  ORIG 

FDC  0/1980  ILS  RWY  27  AMDT  26A 
FDC  0/2076  I  NDB  RWY  10R  AMDT  12A 

FDC  0/2079  GPS  RWY  28R  ORIG 

FDC  0/2080  GPS  RWY  28L  ORIG 

FDC  0/2082  GPS  RWY  10L  AMDT  1 

FDC  0/2103  VOR  RWY  5  AMDT  9 

FDC  0/2104     VOR  RWY  32  AMDT  9 

FDC  0/2105     VOR  RWY  23  AMDT  9 

FDCO        I 
FDC  0/2111     NDB  RWY  6  ORIG 
FDC  0/2083     VOR/DME  OR  GPS  RWY  27 

:      ORIG 
FDC  0/2109     RNAV  RWY  18  ORIG 


[PR  Doc.  00-6129  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4910-13-4* 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29945;  Amdt.  No.  1978] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  ruli}. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
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promote  safe  fligQt  operations  under 

instrument  flight  hiles  at  the  affected 

airports. 

DATES:  An  effecti  re  date  for  each  SIAP 

is  specified  in  the  amendatory 

provisions. 

hicorporation  Hy  reference-approved 
by  the  Directof  ol  the  Federal  Register 
on  December  31 .  £980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  i  eference  in  the 
amendment  is  as  follows: 

For  Examinati«n—1.  FAA  Rules 
Docket,  FAA  Headquarters  Building. 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ttie  affected  airport  is 

located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

ForPurchase-^Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Head«|uarters  Building,  800 
Independence  A/enue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  R«  gional  Office  of  the 
region  in  which  dhe  affected  airport  is 

located. 
By  Subscriptkn— Copies  of  all  SIAPs, 

mailed  once  eve  7  2  weeks,  are  for  sale 

by  the  Superintendent  of  Documents, 

U.S.  Government  Printing  Office, 

Washington,  00  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  flight  Procedures 

Standards  Branch  (AMCAFS-^20), 

Flight  Technologies  and  Programs 

Division,  Flight  (Standards  Service, 

Federal  Aviatiot»  Administration,  Mike 

Monroney  Aeronautical  Center,  6500 

South  MacArthir  Blvd.  Oklahoma  City, 

OK.  73125)  tele{)hone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  ^art  97  of  the  Federal 

Aviation  Regulations  (14  CFR  part  97) 

establishes,  amends,  suspends,  or 

revokes  Standaid  Instrument  Approach 

Procedures  (SU  Ps).  The  complete 

regulatory  desc  iption  of  each  SIAP  is 

contained  in  of  icial  FAA  form 

documents  which  are  incorporated  by 

reference  in  thi  i  amendment  under  5 

U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 

of  the  Federal  Aviation  Regulations 

(FAR).  The  applicable  FAA  Forms  are 

identified  as  F^iA  Forms  8260-3,  8260- 

4.  and  8260-5.  Materials  incorporated 
by  reference  aru  available  for 
examination  01  purchase  as  stated 

above. 

The  large  nuinber  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 


airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  proceditfe 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (hfFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  m  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 

SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034;  February  26.  1979);  and  (3) 
Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  March  3, 
2000. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pinsuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97^,  97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

Effective  April  20,  2000 

Nome,  AK,  Nome.  ILS  Z  RWY  27.  Amdt  1 
Nome.  AK,  Nome.  ILS  Y  RWY  27,  Amdt  1 
Russian  Mission,  AK,  Russian  Mission,  GPS 

RWY17.  Orig 
Russian  Mission,  AK,  Russian  Mission,  GPS 

RWY  35,  Orig 
Big  Bear  City,  CA.  Big  Bear  City,  GPS  RWY 

26,  Orig 
Denver,  CO.  Centennial.  GPS  RWY  28.  Ong 
Denver,  CO,  Centennial.  GPS  RWY  35R.  Orig 
Apalachicola.  PL,  Apalachicola  Muni,  GPS 

RWY  13,  Orig,  CANCELLED 
Apalachicola,  FL,  Apalachicola  Muni,  GPS 

RWY  31,  Orig,  CANCELLED 
Apalachicola,  FL,  Apalachicola  Muni,  RNAV 

RWY  13,  Orig 
Apalachicola,  FL,  Apalachicola  Muni,  RNAV 

RWY  31,  Orig 
Lake  City,  FL.  Lake  City  Muni.  GPS  RWY  10, 

Orig,  CANCELLED 
Lake  City.  FL.  Uke  City  Muni.  GPS  RWY  28, 

Orig,  CANCELLED 
Lake  City,  FL,  Lake  City  Muni,  RNAV  RWY 

10,  Orig 
Uke  City,  FL,  Uke  City  Muni,  RNAV  RWY 

28,  Orig 
Ukeland.  FL,  Ukeland  Linder  Regional,  GPS 

RWY  23,  Orig 
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Orlando,  FL,  Orlando  Sanford.  ILS  RWY  9L 

Amdt  1 
Orlando,  FL,  Orlando  Sanford,  VOR/DME 
RNAV  OR  GPS  RWy-QL.  Orig. 
CANCELLED 
Orlando,  FL,  Orlando  Sanford,  GPS  RWY 

27R,  Orig,  CANCELLED 
Orlando,  FL,  Orlando  Sanford,  NDB  RWY  9L 

Amdt  1 
Orlando,  FL,  Orlando  Sanford,  NDB  RWY 

27R,  Amdt  1 
Orlando,  FL,  Orlando  Sanford,  RNAV  RWY 

9L,  Orig 
Orlando,  FL,  Orlando  Sanford,  RNAV  RWY 

27R,  Orig 
St.  Petersburg-Clearwater,  FL,  St.  Petersburg- 
Clearwater  Intl,  LOG  BC  RWY  35R,  Amdt 
5 
Belleville,  IL,  Scott  AFB/Midamerica.  RNAV 

RWY  14R,  Orig 
Pelleville,  IL,  Scott  AFB/Midamerica,  RNAV 

RWY  32L.  Orig 
Nantucket,  MA,  Nantucket  Memorial.  LOG 

BCRWY6,  Amdt  10 
Westfield,  MA,  Barnes  Muni,  GPS  RWY  2. 

Orig 
Westfield,  MA,  Barnes  Muni,  GPS  RWY  20. 

Orig 
Coldwater,  MI,  Branch  Countv  Memorial, 

RNAV  RWY  6,  Orig 
Bemidji,  MN,  Bemidji-Beltrami  County, 

RNAV  RWY  31,  Orig 
Sidney,  NY,  Sidney  Muni,  RNAV  RWY  25, 

Orig 
Gastonia,  NC,  Gastonia  Muni,  GPS  RWY  3 

Orig,  CANCELLED 
Gastonia.  NC,  Gastonia  Muni,  RNAV  RWY  3 

Orig 
Gastonia,  NC,  Gastonia  Muni,  VOR/DME  OR 

GPS-A,  Amdt  4 
Gastonia,  NC,  Gastonia  Muni,  NDB  RWY  3, 

Amdt  9 
Bismarck,  ND,  Bismarck  Muni,  RNAV  RWY 

3,  Orig 

Bismarck,  ND,  Bismarck  Muni,  RNAV  RWY 

21,  Orig 
North  Bend,  OR,  North  Bend  Muni,  ILS  RWY 

4,  Amdt  6 

Pittsburgh,  PA.  Allegheny  County,  VOR  RWY 

5,  Amdt  10 

Pittsburgh,  PA,  Allegheny  County,  NDB  RWY 

28,  Amdt  23 
Pittsburgh,  PA,  Allegheny  Countv,  ILS  RWY 

10,  Amdt  4 
Pittsburgh,  PA,  Allegheny  County,  ILS  RWY 

28,  Amdt  28 
Pittsburgh.  PA,  Allegheny  County,  RNAV 

RWY  5.  Orig 
Pittsburgh,  PA,  Allegheny  County,  RNAV 

RWY  10,  Orig 
Pittsburgh,  PA,  Allegheny  County,  RNAV 

RWY  28,  Orig 
Pittsburgh,  PA,  Allegheny  County,  VOR/DME 
RNAV  OR  GPS  RWY  10,  Amdt  6, 
CANCELLED 
Pittsburgh,  PA,  Pittsburgh  Intl,  ILS  RWY  lOR, 

Amdt  9 
Pittsburgh,  PA,  Pittsburgh  Intl,  ILS  RWY  lOL, 

Amdt  24 
Pittsburgh,  PA,  Pittsburgh  Intl.  ILS  RWY  28R. 

Amdt  7 
Pittsburgh.  PA.  Pittsburgh  Intl.  Converging 

ILS  RWY  28R,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  Intl.  ILS  RWY  28L 

Amdt  7- 
Pittsburgh,  PA,  Pittsburgh  Intl,  ILS  RWY  32. 
Amdt  10 


Pittsburgh.  PA,  Pittsburgh  Intl.  Convergine 

ILS  RWY  32  Amdt  3 
Pittsburgh.  PA,  Pittsburgh  Intl,  VOR/DME 

RWY  14,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  Intl,  VOR  OR  GPS 

RWY  28L/C,  Amdt  5,  CANCELLED 
Pittsburgh,  PA,  Pittsburgh  Intl,  RNAV  RWY 

lOR,  Orig 
Pittsburgh,  PA.  Pittsburgh  Intl,  RNAV  RWY 

lOL.  Orig 
Pittsburgh,  PA,  Pittsburgh  Intl.  RNAV  RWY 

IOC,  Orig 
Pittsburgh,  PA,  Pittsburgh  Intl,  RNAV  RWY 

14,  Orig 
Pittsburgh,  PA,  Pittsburgh  Intl,  RNAV  RWY 

28R,  Orig 
Pittsburgh,  PA,  Pittsburgh  Intl,  RNAV  RWY 

28L,  Orig 
Pittsburgh,  PA,  Pittsburgh  Intl,  RNAV  RWY 

28C,  Orig 
Pittsburgh,  PA,  Pittsburgh  Intl,  RNAV  RWY 

32,  Orig 
Green  Bay.  WI,  Austin  Straubel  Intl.  ILS 

RWY  6.  Amdt  21 

.  .    Effective  June  15,  2000 

Destin.  FL,  Destin-Fort  Walton  Beach,  NDB 
RWY  32.  Amdt  1 

The  FAA  published  an  Amendment  in 
Docket  No.  29926,  Amdt.  No.  1975  to  Part  97 
of  the  Federal  Aviation  Regulations  (Vol  65 
FR  No.  38  Page  10006;  dated  February  25, 
2000)  under  section  97.33  effective  April  20, 
2000,  which  is  hereby  amended  as  follows: 
Saipan  Island.  MO.  Saipan  Intl.  GPS  RWY  25. 

Amdt  1.  should  read  Saipan  Island.  MP. 

Saipan  Intl.  GPS  RWY  25,  Amdt  1 

The  FAA  published  an  amendment  in 
Docket  No.  29928,  Amdt.  No.  1977  to  Part  97 
of  the  Federal  Aviation  Regulations  (Vol  65 
FR  No.  38  Page  10001;  dated  Friday, 
February  25,  2000)  under  sections  97.27  and 
97.33  effective  April  20,  2000,  which  is 
hereby  rescinded: 

Concord,  CA,  Buchanan  Field,  NDB  RWY 

19R,  Amdt  1 
Concord,  CA,  Buchanan  Field,  GPS  RWY 

19R,  Orig 

The  FAA  published  an  amendment  in 
Docket  No.  29927.  Amdt.  1976  to  Part  97  of 
the  Federal  Aviation  Regulations  (Vol  65  FR 
No.  38  Page  10005;  dated  Friday.  Februar>' 
25.  2000)  under  section  97.33  effective  April 
20,  2000,  which  is  hereby  rescinded: 
Payson,  AZ,  Payson,  GPS-A,  Orig. 
[FR  Doc.  00-6128  Filed  3-  13-00;  8:45  am] 
BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
[Docket  No.  95F-0065] 

Indirect  Food  Additives:  Paper  and 
Papertjoard  Components 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyamidoamine- 
ethyleneimine-epichlorohydrin  resin  for 
use  as  a  retention  aid  in  the 
manufacture  of  paper  and  paperboard 
intended  for  use  in  contact  with 
aqueous  and  fatty  food.  This  action  is  in 
response  to  a  petition  filed  by  BASF 
Corp. 

DATES:  This  rule  is  effective  March  14, 
2000.  Submit  vmtten  objections  and 
requests  for  a  hearing  by  April  13.  2000. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061.  Rockville 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  M.  Gilliam.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215).  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204. 
202-418-3094. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  notice  published  in  the  Federal 
Register  of  April  13,  1995  (60  FR 
18845),  FDA  announced  that  a  food 
additive  petition  (FAP  5B4452)  had 
been  filed  by  BASF  Corp..  1609  Biddle 
Ave.,  Wyandotte,  MI  48192.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  a  polyamide-ethyleneimine- 
epichlorohydrin  resin  as  a  component  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  food. 

Subsequent  to  the  filing  of  the 
petition,  the  petitioner  obtained  a  new 
Chemical  Abstracts  Service  (CAS) 
Registry  number  for  the  additive  under 
the  following  name:  Polyamidoamine- 
ethyleneimine-epichlorohydrin  resin 
prepared  by  reacting  hexanedioic  acid, 
N-(2-aminoethyl)-l,2-ethanediamine, 
(chloromethyl)oxirane.  ethyleneimine 
(aziridine),  and  polyethylene  glycol, 
partly  neutralized  with  sulfuric  acid, 
CAS  Reg.  No.  167678-45-7.  In  this 
document,  polyamidoamine- 
ethyleneimine-epichlorohydrin  resin 
will  be  referred  to  as  the  additive. 

In  its  evaluation  of  the  safety  of  this 
additive,  FDA  has  reviewed  the  safet>'  of 
the  additive  itself  and  the  chemical 
impiu-ities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  unreacted 
ethylene  oxide.  1 .4-dioxane. 
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epichlorohydrin,  and 
which  are  carcinogen  ic 
resulting  from  the 
additive.  Residual 
and  manufacturing 
ethylene  oxide,  1,4- 
epichlorohydrin,  anc 
commonly  found  as 
chemical  products,  i 
additives. 

II.  Determination  of  Jafety 


ethyleneimine, 
impurities 
ma  nufactiue  of  the 
aniounts  of  reactants 

such  as 
dioxane, 

ethyleneimine  are 
( ontaminants  in 
luding  food 


iiicl 


Under  the  general 


section  409(c){3)(A)  ( .f  the  Federal  Food, 
Drug,  and  Cosmetic  ,  ^ct  (the  act)  (21 


U.S.C.  348(c)(3)(A)), 

cannot  be  approved 

unless  a  fair  evaluati  on  of  the  data 

available  to  FDA  esti  blishes  that  the 

additive  is  safe  for  ti  at  use.  FDA's  food 


additive  regulations 


define  safe  as  "a  rea;  onable  certainty  in 
the  minds  of  compel  snt  scientists  that 
the  substance  is  not  larmful  under  the 


intended  conditions 
The  food  additive 


safety  standard  of 


a  food  additive 
or  a  particular  use 


21  CFR  170.3(i)) 


of  use. 
anticancer,  or 


Delaney,  clause  of  s(  ction  {409(c)(3)(A)) 
of  the  act  provides  t  lat  no  food  additive 


if  it  is  found  to 
ingested  by  man  or 
however,  the 


shall  be  deemed  saf« 
induce  Ccuicer  when 
animal.  Importantly 
Delaney  clause  appl  les  to  the  additive 
itself  and  not  to  imp  unties  in  the 
additive.  That  is.  wl  lere  an  additive 
itself  has  not  been  s  lovra  to  cause 
cancer,  but  contains  a  carcinogenic 
impurity,  the  additii'e  is  properly 
evaluated  under  th^  general  safety 
standard  using  risk  assessment 
procediu-es  to  deter  nine  whether  there 
is  a  reasonable  cert;  inty  that  no  harm 
will  result  from  the  intended  use  of  tl; 
additive.  (Scott  v.  IpA,  728  F.2d  322 
(6th  Cir.  1984). 

m.  Safety  of  Petitic  ned  Use  of  the 
Additive 

thkt 


pjr 


or! 


FDA  estimates 
of  the  additive, 
ethyleneimine- 
will  result  in 
than  650  parts  per 
additive  in  the 
(kg))  or  an  esti 
of  2.0  milligrams 
(mg/p/d)  (Ref.  1) 

FDA  does  not 
chronic  toxicologi 
necessary  to 
additive  whose  usd 
low  exposure  leve 
agency  has  not 
here.  However,  the 
the  available 
additive  and  co 
estimated  small 
resulting  from  the 
additive  is  safe 


pol  ^amidoamir 
epic  hi 


(al 


req  Lii 


the  petitioned  use 

ne- 
orohydrin  resin, 
expose  to  no  greater 
)illion  (ppb)  of  the 
diet  (3  kilograms 
mat^  daily  intake  (EDI) 
person  per  day 


linarily  consider 
studies  to  be 
deter^iine  the  safety  of  an 
will  result  in  such 
i  (Ref.  2),  and  the 
..red  such  testing 
agency  has  reviewed 
toxic  ^logical  data  on  the 
mcl  udes  that  the 
di  Btary  exposure 
petitioned  use  of  the 


FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety 
standard,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-boxmd  limit  of 
lifetime  human  risk  presented  by 
ethylene  oxide,  1,4-dioxane, 
epichlorohydrin,  and  ethyleneimine,  the 
carcinogenic  chemicals  that  may  be 
present  as  impurities  in  the  additive. 
The  risk  evaluation  of  ethylene  oxide, 
1,4-dioxane,  epichlorohydrin,  and 
ethyleneimine  has  two  aspects:  (1) 
Assessment  of  the  exposiu-e  to  the 
impurities  from  the  petitioned  use  of  the 
additive;  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassay  to 
the  conditions  of  exposure  to  humans. 

A.  Ethylene  oxide 

FDA  has  estimated  the  exposure  to 
ethylene  oxide  from  the  petitioned  use 
of  the  additive  as  a  component  of  paper 
and  paperboard  to  be  no  more  than  0.7 
parts  per  trillion  (pptr)  of  the  daily  diet 
(3  kg),  or  2  nanograms  (ng)/p/d  (Ref.  1). 
The  agency  used  data  from  a 
carcinogenesis  bioassay,  in  female  rats, 
on  ethylene  oxide  conducted  by  the 
Institute  of  Hygiene,  University  of 
Mainz,  Germany  (Ref.  3),  to  estimate  the 
upper-bound  limit  of  lifetime  human 
risk  from  exposure  to  this  chemical 
resulting  from  the  petitioned  use  of  the 
additive.  The  authors  reported  that  the 
test  material  caused  significantly 
increased  incidence  of  squamous  cell 
carcinomas  of  the  forestomach  and 
carcinomas  in  situ  of  the  glandular 

stomach. 

Based  on  the  agency's  estimate  that 
exposure  to  ethylene  oxide  will  not 
exceed  2  ng/p/d,  FDA  estimates  that  the 
upper-bound  limit  of  lifetime  human 
risk  from  the  petitioned  use  of  the 
subject  additive  is  3.7  x  10"",  or  3.7  in 
a  billion  (Ref.  4).  Because  of  the 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  ethylene  oxide  is 
likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 
ethylene  oxide  would  result  from  the 
petitioned  use  of  the  additive. 

B.  1,4-Dioxane 

FDA  has  estimated  the  exposiu-e  to 
1,4-dioxane  from  the  petitioned  use  of 
the  additive  as  a  component  of  paper 
and  paperboard  to  be  no  more  than  31 
pptr  of  the  daily  diet  (3  kg),  or  94  ng/ 
p/d  (Ref.  1).  The  agency  used  data  from 
a  carcinogenesis  bioassay,  in  mice  and 


rats,  on  1,4-dioxane.  conducted  by  the 
National  Cancer  Institute  (Ref.  5),  to 
estimate  the  upper-boimd  limit  of 
lifetime  human  risk  from  exposure  to 
this  chemical  resulting  from  the 
petitioned  use  of  the  additive.  The 
authors  reported  that  the  test  material 
induced  squamous  cell  carcinomas  of 
the  nasal  tiu-binates  in  male  and  female 
rats,  hepatocellular  adenomas  in  female 
rats,  and  hepatocellular  carcinomas  in 
male  and  female  mice. 

Based  on  the  agency's  estimate  that 
exposure  to  1,4-dioxane  will  not  exceed 
94  ng/p/d,  FDA  estimates  that  the 
upper-boimd  hmit  of  lifetime  human 
risk  from  the  petitioned  use  of  the 
subject  additive  is  3.4  x  10",  or  3.4  in 
a  billion  (Ref.  4).  Because  of  the 
nimierous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposine  to  1 ,4-dioxane  is 
hkely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposiu-e  to 
1 ,4-dioxane  would  result  from  the 
petitioned  use  of  the  additive. 

C.  Epichlorohydrin 

FDA  has  estimated  the  exposure  to 
epichlorohydrin  from  the  petitioned  use 
of  the  additive  as  a  component  of  paper 
and  paperboard  to  be  no  more  than  1.3 
pptr  of  the  daily  diet  (3  kg),  or  4  ng/p/ 
d  (Ref.  1).  The  agency  used  data  from  a 
carcinogenesis  bioassay,  in  male  rats,  on 
epichlorohydrin  conducted  by  Konishi 
et  al.  (Ref.  6),  to  estimate  the  upper- 
bound  limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  resulting  from 
the  petitioned  use  of  the  additive.  The 
authors  reported  that  the  test  material 
caused  increased  incidences  of 
forestomach  hyperplasia,  papillomas, 
and  carcinomas  in  the  rats. 

Based  on  the  agency's  estimate  that 
exposure  to  epichlorohydrin  will  not 
exceed  4  ng/p/d,  FDA  estimates  that  the 
upper-boimd  limit  of  lifetime  human 
risk  from  the  petitioned  use  of  the 
subject  additive  is  1.9  x  10    ">,  or  1.9  in 
10  billion  (Ref.  4).  Because  of  the 
numerous  conservative  assmnptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposm-e  to  epichlorohydrin 
is  likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-boimd  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 


epichlorohydrin  would  result  from  the 
petitioned  use  of  the  additive. 

D.  Ethyleneimine 

FDA  has  estimated  the  exposure  to 
ethyleneimine  from  the  petitioned  use 
of  the  additive  as  a  component  of  paper 
and  paperboard  to  be  no  more  than  0.03 
pptr  of  the  daily  diet  (3  kg),  or  0.1  ng/ 
p/d  (Ref.  1).  The  agency  used  data  from 
a  carcinogenesis  bioassay,  in  mice,  on 
ethyleneimine  conducted  by  Innes  et  al. 
(Ref.  7),  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  from 
exposure  to  ethyleneimine  resulting 
from  the  petitioned  use  of  the  additive. 
The  authors  reported  that  the  test 
material  caused  significantly  increased 
incidence  of  lung  and  liver  tumors  in 
both  male  and  female  mice. 

Based  on  the  agency's  estimate  that 
exposure  to  ethyleneimine  will  not 
exceed  0.1  ng/p/d,  FDA  estimates  that 
the  upper-bound  limit  of  lifetime 
humem  risk  from  the  petitioned  use  of 
the  subject  additive  is  3.2  x  lO*.  or  32 
in  a  billion  (Ref.  4).  Because  of  the 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  ethyleneimine  is 
likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  hiunan  risk.  Thus,  the  agency 
.  concludes  that  there  is  reasonable 
certainty  that  no  harm  from  exposure  to 
ethyleneimine  would  result  from  the 
petitioned  use  of  the  additive. 

E.  Need  for  Specifications 

The  agency  also  has  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  ethylene  oxide, 
1,4-dioxane,  epichlorohydrin,  and 
ethyleneimine  as  impurities  in  the 
polyamidoamine-ethyleneimine- 
epichlorohydrin  resin.  The  agency  finds 
that  specifications  are  not  necessary  for 
the  following  reasons:  (1)  Because  of  the 
low  level  at  which  ethylene  oxide,  1,4- 
dioxane,  epichlorohydrin,  and 
ethyleneimine  may  be  expected  to 
remain  as  impurities  following 
production  of  the  additive,  the  agency 
would  not  expect  the  impurities  to 
become  components  of  food  at  other 
than  extremely  low  levels;  and  (2)  the 
upper-bound  limits  of  lifetime  himian 
risk  from  exposure  to  ethylene  oxide, 
1,4-dioxane,  epichlorohydrin,  and 
ethyleneimine  are  very  low,  3.7  in  a 
billion,  3.4  in  a  billion,  1.9  in  10  billion, 
and  32  in  a  billion,  respectively. 

IV.  Conclusion 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 


Based  on  this  information,  the  agency 
concludes  that  the  petitioned  use  of  the 
additive  as  a  retention  aid  in  the 
manufactiire  of  paper  and  paperboard 
intended  for  use  in  contact  with 
aqueous  and  fatty  food  is  safe,  and  that 
the  additive  will  achieve  its  intended 
technical  effect.  Therefore,  the  agency 
concludes  that  the  regulations  in 
§  176.170  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
docimients  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

V.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1 995  is"not  required. 

Vn.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  April  13,  2000.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 


support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Vm.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Petition  Control  (HFS-215)  entitled  "FAP 
5B4452.  BASF  Corp.  Polyamide- 
ethyleneimine-epichlorohydrin  resin, 
Polymin  SKA.  as  a  retention  agent  in  the 
production  of  paper.  Memorandum  of 
correction."  dated  October  22, 1997. 

2.  Kokoski,  C.  J.,  "Regulatory  Food 
Additive  Toxicology."  in  Chemical  Safety 
Regulation  and  Compliance,  edited  by  F. 
Homburger,  J.  K.  Marquis,  and  published  by 
S.  Karger,  New  York,  NY.  pp.  24-33,  1985. 

3.  Dunkelberg.  H..  "Carcinogenicity  of 
Ethylene  Oxide  and  1.2-Propylene  Oxide 
Upon  Intragastric  Administration  to  Rats," 
British  Journal  of  Cancer,  46:  pp.  924-933, 
1982. 

4.  Memorandum  from  the  Division  of 
Petition  Control  (HFS-215)  to  the  Executive 
Secretary.  Quantitative  Risk  Assessment 
Committee  (QRAC)  (HFS-308)  entitled 

■Estimation  of  upper-bound  limit  of  lifetime 
risk  from  ethyleneimine  (EI),  epichlorohydrin 
(ECH),  ethylene  oxide  (EO),  and  1.4-dioxane 
(DX).  FAP  5B4452  (BASF  Corp.),"  dated 
October  5,  1999. 

5.  "Bioassay  of  1 .4-Dioxane  for  Possible 
Carcinogenicity,"  National  Cancer  Institute. 
NCI-CG-TR-80.  1978. 

6.  Konishi.  Y.  ef  al..  "Forestomach  Tumors 
Induced  by  Orally  Administered 
Epichlorohydrin  in  Male  Wistar  Rats."  Gann 
71:922-923.  1980. 

7.  Innes.  J.  R.  M.  ef  al.,  "Bioassay  of 
Pesticide  and  Industrial  Chemicals  for 
Tumorigenicity  in  Mice:  A  Preliminary 
Note."  Journal  of  the  National  Cancer 
Institute.  42,  No.  6.  1101-14,  1969. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 
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PART  17&— INDIREOT  FOOD 
ADDITIVES:  PAPER  ^ND 
PAPERBOARD  COMPONENTS 


1.  The  authority  ci 
part  1 76  continues  tc 


itation  for  21  CFR 
read  as  follows: 


Authority:  21  U.S.C.  321,  342,  346,  348, 
379e. 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5)  by 
alphabetically  adding  an  entry  under 
the  headings  "List  of  Substances"  and 
"Limitations"  to  read  as  follows: 


§  1 76.1 70    Components  of  paper  and 
papertMard  in  contact  with  aqueous  and 
fatty  foods. 

***** 

(a)*   *   * 
(5)*   *   * 


List  of  Substances 


Limitations 


Polvamidoamine-ethyleJieimine-epichlorotiydrin  resin  prepared  by  react- 


Ing  hexanedioic  acid 


,ng  nexaneoioic  acia.  N-(2-am.noethyl)-1,2-ethanediamine 
(chlorom€thyl)oxirarTd,  ethyleneimine  (aziridine),  and  polyethylene  gly- 
col, partly  neutralizec  with  sulfuric  acid  (CAS  Reg.  No.  167678-45- 
7).' 


Dated:  March  3,  200i  I 
Margaret  M.  Dotzel, 

Acting  Associate  ComJtiissioner 
(FRDoc.  00-6116  File  I 

BILUNG  CODE  4160-01-F 


« 

For  use  only  as  a  retention  aid  employed  prior  to  the  sheet-fonning  op- 
eration in  the  manufacture  ot  paper  and  paperboard  at  a  level  not  to 
exceed  0.12  percent  resin  by  weight  of  the  finished  dry  paper  or  pa- 
pertxjard. 


for  Policy. 
3-13-00;  8:45  am] 


DEPARTMENT  OF  I  iEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adipinistration 

21  CFR  Part  640 
[Docket  No.  98N-06C 

Revision  of  Requirfements  Applicable 
to  Albumin  (Humaii),  Plasma  Protein 


Fraction  (Human), 
Globulin  (Human); 


and  Immune 
Confirmation  in  Part 


and  Technical  Amendment 

agency:  Food  and  prug  Administration 

HHS. 

action:  Direct  fma 

part  and  technical 


rule;  confirmation  in 
imendment. 


summary:  The  Fooi  I 
Administration 


(HiA) 


640.80(a)  and  (b) 

640  81(c) 

640.82(a)  and  (c) 

640  82(d)  and  (e) 

640.84 

640.84(a) 

640.84(b) 

640.84(a)(1)  through 

640  84  new  paragraf^hs 

640.90(a)  and  (b) 

640.91(b)(2),  (c).  (e) 

640.92(a) 

640.92(c) 

640.92(d)  and  (e) 


and  Drug 
is  confirming  in 


part  the  direct  final  rule  that  appeared 
in  the  Federal  Register  of  May  14, 1999 
(64  FR  26282).  The  direct  final  rule 
amends  the  biologies  regulations  by 
removing,  revising,  or  updating  specific 
regulations  applicable  to  blood 
derivative  products  to  be  more 
consistent  with  current  practices  and  to 
remove  imnecessary  or  outdated 
requirements.  FDA  is  confinning  the 
provisions  for  which  no  significant 
adverse  comments  were  received.  The 
agency  received  significant  adverse 
comments  on  certain  provisions  and  is 
hereby  amending  Title  21  Code  of 
Federal  Regulations  to  reinstate  the 
former  provisions.  In  addition,  FDA  is 
correcting  the  precision  of  the  value  for 
protein  concentration  that  was 
inadvertently  omitted  from  the  codified 
section  of  the  direct  final  rule. 
DATES:  The  effective  date  for  the 
amendments  to  the  sections  published 
in  the  Federal  Register  of  May  14, 1999 
(64  FR  26282),  and  Usted  in  table  1  of 
this  document,  is  confirmed  as     . 
September  27, 1999.  The  amendments 
to  §§  640.81(e)  and  (f),  640.92(a).  and 
640.102(e)  are  effective  March  14,  2000. 

Table  1 


FOR  FURTHER  INFORMATION  CONTACT! 
Nathaniel  L.  Geary,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville. 
MD  20852-1448,  301-827-6210. 

SUPPLEMENTARY  INFORMATION:  FDA 

solicited  comments  concerning  the 
direct  final  rule  for  a  75-day  period 
ending  July  28, 1999.  FDA  stated  that 
the  effective  date  of  the  direct  final  rule 
would  be  September  27,  1999,  60  days 
after  the  end  of  the  comment  period, 
unless  any  significant  adverse  comment 
was  submitted  to  FDA  during  the 
comment  period.  FDA  also  stated  that  if 
a  significant  adverse  comment  applies 
to  an  amendment,  paragraph,  or  section 
of  the  rule  and  that  provision  can  be 
severed  from  the  remainder  of  the  rule, 
FDA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  subjects  of 
significant  adverse  comments. 

Thus,  FDA  is  confirming  in  part  the 
direct  final  rule  (sections  listed  in  table 
1  of  this  document)  effective  September 
27, 1999. 


21  CFR 


Action 


(a)(4) 

a)  and  (d) 

and(f) 


Revised 

Revised 

Revised  heading 

Revised 

Revised  introductory  paragraph 

Removed  introductory  text 

Removed 

Redesignated  as  paragraphs  (a)  through  (d) 

Revised 

Revised 

Revised 

Revised 

Revised  heading 

Revised 
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TABLE1— Continued 


21  CFR 


640.94(a) 

640.100(a),  (b),  and  (c) 

640.101(b) 

640.101(e)(3),  (e)(4),  and  (f) 

640.103(b) 

640.104(b)(2),  (b)(3),  (c)(1),  and  (c)(2) 


Action 


Revised 

Revised 

Revised  heading 

Removed 

Revised 

Revised 


Secondly.  FDA  received  significant 
adverse  comments  on  three  provisions 
of  the  rule,  21  CFR  640.81(e)  and  (f)  and 
640.102(e).  Therefore,  the  agency  is 
amending  these  sections  to  reinstate  the 
former  provisions.  Comments  received 
by  the  agency  regarding  the  reinstated 
portions  of  the  rule  will  be  applied  to 
the  corresponding  portion  of  the 
companion  proposed  rule  (64  FR  26344, 
May  14,  1999).  and  will  be  considerJh 
in  developing  a  final  rule  using  the 
usual  Administrative  Procedure  Act 
notice-and-comment  procedures. 

Finally,  FDA  is  amending  §  640.92(a) 
to  include  a  revision  of  range  for  protein 
concentration.  This  change  was 
discussed  in  the  preamble  to  the  Direct 
final  rule  (section  III.G  (64  FR  26282  at 
26284)),  but  was  inadvertently  omitted 
from  the  codified  section  of  the 
document. 

List  of  Subjects  in  21  CFR  Part  640 

Blood,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  the  direct  final  rule 
published  on  May  14,  1999  (64  FR 
26282),  is  confirmed  in  part  and  21  CFR 
part  640  is  amended  as  follows: 

PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351,  352,  353, 
355,  360,  371;  42  U.S.C.  216,  262,  263,  263a, 
264. 

2.  Section  640.81  is  amended  by 
revising  the  last  sentence  in  paragraph 
(e)  and  paragraph  (f)  to  read  as  follows: 


§640.81     Processing. 

***** 

(e)  *  *  *  Heat  treatment  shall  be 
conducted  so  that  the  solution  is  heated 
for  not  less  than  10  or  more  than  11 
hours  at  an  attained  temperature  of 
60;deg;±0.5  °C. 

(f)  Stabilizer.  Either  0.16  millimole 
sodium  acetyltryptophanate,  or  0.08 
millimole  sodium  acetyltryptophanate 


and  0.08  millimole  sodium  caprylate 
shall  be  added  per  gram  of  albumin  as 
a  stabilizer. 


§640.92    [Antended] 

3.  Section  640.92  Tests  on  final 
product  is  amended  in  paragraph  (a)  by 
removing  "5.0±0.3"  and  adding  in  its  ' 
place  "5.G±0.30". 

4.  Section  640.102  is  amended  by 
revising  the  last  sentence  of  paragraph 
(e)  to  read  as  follows: 

§  640.1 02    Manufacture  of  Immune  Globulin 
(Human). 

***** 

(e)  *   *   *  At  no  time  during 
processing  shall  the  product  be  exposed 
to  temperatures  above  45  °C  and  after 
sterilization  the  product  shall  not  be 
exposed  to  temperatures  above  30  to  32 
°C  for  more  than  72  hours. 

Dated:  March  8,  2000. 
Margaret  M.  Dotzel,  * 

Acting  Associate  Commissioner  for  Policv. 
[PR  Doc.  00-6170  Filed  3-13-00;  8:45  am] 
BILUNG  CODE  41GO-01-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1340 

[Docket  No.  NHTSA-98-4280] 

RIN2127-AH46 

Uniform  Criteria  for  State 
Observational  Surveys  of  Seat  Belt 
Use 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  document  adopts 
uniform  criteria  for  State  seat  belt  use 
surveys,  previously  published  as  an 
interim  final  rule,  with  one  clarifying 
change  in  response  to  a  comment.  The 
criteria  are  used  by  the  States  to 
determine  their  seat  belt  use  rates  under 
a  new  Federal  grant  program,  which 
directs  the  Secretary  of  Transportation 
to  allocate  funds  to  States  whose  seat 


belt  use  rates  meet  certain  requirements, 
based  on  measurement  criteria 
established  by  the  Secretary. 

EFFECTIVE  DATE:  April  13,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington. 
D.C.  20590:  For  program  issues,  John  F. 
Oates.  Jr..  State  and  Community 
Services,  NSC-01,  (202)  366-2121;  For 
legal  issues,  John  Donaldson,  Office  of 
the  Chief  Counsel,  NCC-30,  (202)  366- 
1834. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  1403  of  the  Transportation 
Equity  Act  for  the  21st  Century  (Pub. 
L.  105-1 78)  added  a  new  Section  157  to 
Tide  23  of  the  United  States  Code 
(replacing  a  predecessor  Section  157  ). 
The  new  provision  (hereafter.  Section 
157)  authorizes  a  State  seat  belt 
incentive  grant  program  covering  fiscal 
years  1999  through  2003.  Under  this 
program,  the  Secretary  of  Transportation 
is  directed  to  allocate  funds  to  the 
States,  beginning  in  fiscal  year  1999. 
based  on  their  seat  belt  use  rates. 
Specifically,  Section  157  requires  the 
Secretary  to  allocate  funds  to  States  that 
achieve  a  seat  belt  use  rate  in  the 
preceding  two  years  that  is  higher  than 
the  national  average  use  rate  or,  failing 
that,  a  seat  belt  use  rate  that  is  higher 
than  the  highest  seat  belt  use  rate 
achieved  by  the  State  during  specified 
previous  calendar  years.  (Section  157 
contains  another  provision  for 
allocation  of  grant  funds,  based  on 
innovative  projects,  but  that  provision  is 
not  addressed  in  this  rule.) 

Beginning  with  calendar  year  1998, 
Section  157  requires  States  to  measure 
seat  belt  use  rates  following  criteria 
established  by  the  Secretary,  to  ensure 
that  the  measurements  are  "accurate 
and  representative."  In  accordance  with 
that  mandate,  NHTSA  published  an 
interim  final  rule  on  September  1,  1998. 
the  Uniform  Criteria  for  State 
Observational  Surveys  of  Seat  Belt  Use, 
setting  forth  criteria  for  States  to  follovx^ 
in  determining  their  seat  belt  use  rates 
under  this  program. 
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B.  The  Interim  Fi  nal  Rule 

The  interim  fir  al  rule  required  States 
to  conduct  surve;  s  of  seat  belt  use  each 
calendar  year,  stc  rting  with  calendar 
year  1998,  in  ord  ;r  to  be  eligible  for  an 
allocation  of  fun<  s  under  Section  157. 
The  surveys  wen  to  meet  certain 
minimum  requir  iments,  many  of  which 
are  identical  to  t)  lose  required  under  a 
predecessor  doci  ment,  the  Guidelines 
for  State  Observa  lional  Surveys  of 
Safety  Belt  and  N  lotorcycle  Helmet  Use 
(57  FR  28899,  Juie  29,  1992,  now 
rescinded),  in  coanection  with  the  grant 
program  authori;:ed  under  23  U.S.C. 
153.  For  exampli!.  the  interim  final  rule 
continued  the  re  ^uirement  that  surveys 
have  a  probabilily-based  design;  that 
data  be  coUectec  from  direct 
observation  of  s(  at  belt  use;  that  the 
relative  error  of  he  seat  belt  use 
estimate  not  exo  ^d  five  percent;  that 
counties  or  othe  primary  sampling 
units  totaling  at  east  85  percent  of  the 
State's  populati(  n  be  eligible  for 
inclusion  in  the  sample;  and  that  all 
daylight  hours  f  )r  all  days  of  the  week 
be  eligible  for  ir  elusion  in  the  sample. 
The  interim  fina  1  rule  also  continued 
the  requirement  that  all  sample  design, 
data  collection,  ind  estimation 
procedures  be  v  ell  documented. 

In  addition  to  the  survey  requirements 
retained  ft-om  tl  e  Section  153  grant 
program,  the  in'  erim  final  rule  imposed 
new  requiremei  its  to  ensure  consistency 
with  the  statute  ry  provisions  of  Section 
157.  For  examp  e.  Section  157  requires 
the  determinati  )n  of  seat  belt  use  rate  to 
be  based  on  "pi  ssenger  motor  vehicles," 
a  category  that  ncludes  passenger  cars, 
pickup  trucks,  rans,  minivans.  and 
sport  utility  vel  icles.  Consequently,  the 
interim  final  ru  e  required  that 
measurements  nclude  the  seat  belt  use 
rate  of  occupan  ;s  of  all  of  these  types  of 
vehicles.  In  ad(  ition,  because  Section 
157  does  not  ir  elude  child  restraint 
devices  within  the  definition  of  seat 
belts,  the  interi  m  final  rule  excluded 
child  restraints  from  the  siuT^ey 
observation  re<  uirement.  Finally, 
because  Sectio  i  157  requires  that 
measurements  of  seat  belt  use  rates  be 
"accurate  and  epresentative,"  the 
interim  final  nile  imposed  or  clarified 
certain  other  nsquirements.  For 
example,  the  ii  iterim  final  rule  made 
clear  that  the  s  lu^eys  must  include 
observation  of  both  drivers  and  front 
seat  outboard  )assengers,  and  that 
measurements  of  seat  belt  use  must  be 
taken  complet  sly  within  the  calendar 
year  for  which  the  seat  belt  use  rate  is 
reported.  Begi  ining  with  surveys 
conducted  du  ing  calendar  year  1999, 
the  interim  fir  al  rule  required  that  both 
in-state  and  o  it-of-state  vehicles  be 


counted.  This  latter  requirement  was 
phased  in  to  provide  the  States 
flexibility,  in  view  of  time  constraints 
associated  with  the  late  enactment  of 
TEA-21.  The  agency  explained  that 
each  of  these  requirements  was 
intended  to  ensure  consistency  and 
fairness  in  the  allocation  of  funds.  The 
first  seat  belt  use  surveys  conducted  in 
accordance  with  the  procedures  of  the 
interim  final  rule  took  place  in  calendar 

year  1998. 

On  January  28,  1999,  the  agency  held 
a  meeting  in  Arlington,  Texas,  attended 
by  State  highway  safety  officials.  The 
purpose  of  the  meeting  was  to  discuss 
day-to-day  concerns  related  to  State 
highway  safety  programs,  including 
issues  related  to  the  seat  belt  use 
surveys  the  States  had  recently 
conducted  under  Section  lJ)7.  During 
that  meeting.  States  raised  a  variety  of 
issues  or  concerns  about  the 
requirements  and  implementation  of  the 
seat  belt  siuvey  criteria.  For  example, 
some  States  expressed  concern  that,  in 
the  course  of  implementing  the  survey 
criteria,  the  agency  might  limit  survey 
obseivations  to  moving  traffic,  thereby 
impeding  the  States'  ability  to  gather 
demographic  information  for  successful 
problem  identification.  Other  States 
were  concerned  that  the  agency  might 
limit  observations  to  stationary  or  slow- 
moving  vehicles  at  controlled 
intersections,  forcing  some  States  to 
redesign  surf'tey  sampling  ft-ames.  Many 
States  said  that  it  would  be  desirable  to 
include  all  roadway  types  in  the  survey 
sampling  ft-ame,  but  other  States  pointed 
out  that  some  States  might  need 
considerable  technical  assistance  to 
select  an  appropriate  sample  of  local 
roads  and  properly  weight  the 
observations  made  on  those  roads. 
There  was  general  support  for  allowing 
the  exclusion  of  counties  or  other 
sampling  units  that  comprise  up  to  15 
percent  of  the  State's  population,  but  a 
few  States  preferred  to  include  all 
geographic  subdivisions  in  their 
sampling  frames.  All  States  were 
concerned  about  "fairness"  in 
implementing  the  survey  requirements 
and  "comparability"  of  survey  results 
among  States,  with  some  recommending 
a  single  imiform  survey  design  or 
identical  software  for  data  analysis  and 
others  suggesting  that  absolute 
uniformity  was  too  rigid,  and  that 
preserving  State  flexibility  was 
important. 

The  public  comment  period  for  the 
interim  final  rule  was  due  to  expire  on 
January  29, 1999,  one  day  after  the 
Texas  meeting.  However,  in  view  of  the 
discussions  that  arose  during  that 
meeting,  the  agency  announced  at  the 
meeting  that  it  would  extend  the 


comment  period  to  allow  States  to 
express  these  concerns  in  writing. 
Thereafter,  the  agency  extended  the 
comment  period  until  March  1, 1999  (64 
FR  8714,  February  23,  1999). 

Today's  final  rule  is  limited  in  scope 
to  the  methodological  requirements  for 
State  observational  surveys.  In  a 
separate  interim  final  rule  published 
jointly  by  NHTSA  and  the  Federal 
Highway  Administration  on  October  29, 
1998  (63  FR  57904),  the  agencies 
provided  details  concerning  the 
procedures  that  would  be  followed  in 
evaluating  seat  belt  use  rate  information, 
determining  the  national  average  seat 
belt  use  rate,  and  allocating  funds.  We 
will  address  any  comments  to  that 
interim  final  rule  in  a  separate  action, 
and  publish  a  final  rule  in  the  near 
future. 

C.  Comments 

The  interim  final  rule  solicited 
comments  fi'om  interested  parties,  and 
noted  that  the  agency  would  respond  to 
all  comments  and.  if  appropriate,  amend 
the  provisions  of  the  rule.  The  agency 
received  comments  ft-om  State  agencies 
in  Oregon.  New  York.  Miimesota.  and 
Michigan  and  fi'om  Advocates  for 
Highway  and  Auto  Safety. 

1 .  In  General 


Coramenters  were  already  familiar 
and  comfortable  with  many  of  the 
survey  provisions,  because  they  were 
continued  from  the  old  Section  153 
grant  program.  Commenters  were  also 
generally  supportive  of  the  new  survey 
provisions  introduced  as  a  result  of  the 
Section  157  program.  These  new  survey 
provisions  include  the  requirement  to 
observe  all  passenger  vehicles 
(including  cars,  pickup  trucks,  vans, 
and  sport  utility  vehicles),  count  both 
the  driver  and  the  front  seat  outboard 
passenger,  include  out-of-state  vehicles 
(beginning  in  1999);  conduct  all  survey 
observations  within  the  calendar  year; 
and  count  only  seat  belt  use  (not  child 
seat  use).  Commenters  differed  most  on 
the  desirability  of  strict  uniformity  in 
designing  and  conducting  the  surveys 
and  on  sampling  methods,  issues  that 
had  arisen  at  the  Texas  meeting. 
Specific  conunents  are  addressed  below. 

2.  Single  Survey  Design 

Two  commenters  believed  that 
uniformity  of  the  surveys  was  of  critical 
importance,  to  ensure  comparability 
among  States.  The  Michigan  Department 
of  State  Police  (Michigan)  suggested  that 
NHTSA  contract  to  develop  and 
administer  a  single  survey  design  for 
use  by  all  the  States,  adding  that 
comparability  would  best  be  assured  if 
the  survey  included  all  elements  needed 
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by  States  for  problem  identification. 
Michigan  also  thought  that  a  national 
contract  for  data  collection  would 
address  the  need  for  consistent  training 
of  the  data  collection  observers. 
However,  Michigan  stopped  short  of 
endorsing  the  "suggestion"  (presumably 
the  suggestion  advanced  by  some  States 
at  the  Texas  meeting)  for  all  States  to 
use  the  same  software  for  data  analysis, 
reasoning  that  the  complexities  of  the 
analysis  should  be  left  to  the  discretion 
of  the  analysts.  The  Minnesota 
Department  of  Public  Safety  (Minnesota) 
recommended  that  NHTSA  designate  a 
single  company  or  organization  as  the 
only  entity  approved  to  design  a  survey, 
to  ensure  exact  uniformity.  Minnesota, 
further  suggested  that  NHTSA  or  a 
contractor  conduct  all  the  State  surveys. 
Alternatively,  if  the  approach  of  a  single 
entity  were  not  adopted,  Minnesota 
recommended  that  NHTSA  expand  the 
survey  criteria  to  include  the  "specifics 
discussed  at  the  Texas  meeting" 
(presumably  a  reference  to  discussions 
about  road-type  sampling  frames, 
geographic  considerations,  and  the  like), 
reasoning  that  the  more  "specific"  and 
"detailed"  the  criteria,  the  more 
uniform  the  surveys  would  be. 

In  contrast,  the  New  York  Department 
of  Motor  Vehicles  (New  York)  believed 
that  the  survey  criteria  were  appropriate 
without  change,  affording  the  States  the 
flexibility  to  accommodate  differences 
in  information  systems  and  geography. 
New  York  stated  that,  just  as  there  was 
no  single  "true  or  accurate"  seat  belt  use 
rate,  due  to  the  dynamic  nature  of  the 
highway  system,  there  was  also  no 
"perfect  or  singular"  statistical  method 
to  arrive  at  an  estimate,  and  that  survey 
methodologies  should  be  determined 
based  on  whether  they  were  appropriate 
for  the  situation  and  consistent  with 
core  guidelines,  rather  than  part  of  a 
"one  size  fits  all"  philosophy.  In  New 
York's  view,  "any  further  attempts  to 
'level  the  playing  field'  were 
misguided,"  as  "(njational  consistency 
and  comparability  will  come  with  time, 
regardless  of  further  design  changes." 

The  agency  agrees  with  Michigan  and 
Minnesota  that  it  would  be  desirable  for 
seat  belt  use  surveys  to  be  uniformly 
designed  and  conducted.  However,  we 
decline  to  adopt  the  suggestion  for  a 
NHTSA  contractor  to  conduct  the 
surveys,  or  for  a  single  survey  design  for 
use  by  all  the  States.  Section  157 
requires  seat  belt  use  rates  to  be 
measured  and  submitted  by  the  states, 
following  published  criteria  to  ensure 
that  the  measurements  are  accurate  and 
representative.  This  statutory 
requirement  is  inconsistent  with 
centralized  Federal  operation  of  the 
sim^ey  process,  but  recognizes  the 
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importance  of  providing  guiding  criteria 
to  the  States  to  improve  the  value  of 
survey  results.  With  the  publication  of 
the  interim  final  rule,  the  agency  sought 
to  balance  the  need  for  reliable  survey 
data  with  the  need  to  afford  States 
flexibility  in  the  conduct  of  the  surveys, 
in  view  of  the  significant  geographic 
and  demographic  differences  they  face. 
The  agency  continues  to  believe  that 
this  careful  balancing  of  reliable  survey 
data  and  flexibility  is  important. 
Consequently,  we  have  made  no  change 
to  the  rule.  (Further  discussion  of  the 
issue  of  survey  uniformity  appears 
under  Sections  C.3  and  C.4  below.) 

3.  Major  and  Local  Roads 

Three  commenters  thought  that  a  mix 
of  major  and  local  roads  should  be 
sampled  in  the  State  surveys.  Advocates 
for  Highway  and  Auto  Safety 
(Advocates)  recommended  that  the 
survey  criteria  specifically  require  a 
minimum  number  of  observations  to  be 
conducted  in  rural,  suburban,  and  urban 
areas,  to  ensure  a  representative  sample 
based  on  geographic  differences. 
Minnesota  recommended  requiring 
observations  on  both  major  and  local 
roads,  with  the  probability  of  selection 
based  on  vehicle  miles  traveled. 
Michigan  noted  that  an  acciu'ate 
estimate  of  seat  belt  use  on  all  roads  in 
a  State  depends  on  sampling 
probabilities  consistent  with  the 
distribution  of  road  types,  but  interstate 
comparability  of  data  depends  on  use  by 
all  States  of  the  same  criteria  for 
selecting  road  segments  for  observation 
(rather  than  on  the  relative  proportion  of 
road  miles  or  vehicle  miles  traveled  on 
major  and  local  roads). 

NHTSA  does  not  believe  that 
requiring  a  specified  minimum  number 
of  observations  to  be  conducted  in  rural, 
suburban,  and  urban  areas  would  result 
in  a  more  "representative"  sample,  as 
Advocates  suggests,  as  it  would  not  take 
into  account  the  actual  distribution  of 
these  road  types  in  a  State.  However,  the 
alternative  of  basing  sampling 
probabilities  on  the  distribution  of  road 
types  (or  on  vehicle  miles  traveled  on 
different  road  types),  as  Minnesota  and 
Michigan  suggest,  is  problematic.  Many 
States  do  not  possess  complete 
inventories  of  all  roads  or  of  vehicle 
miles  traveled  on  residential  streets  or 
other  local  non-arterial  roads,  a  point 
that  was  confirmed  by  participants  at 
the  January  28  meeting  in  Texas.  In 
order  to  pursue  a  survey  approach  based 
on  distribution  of  road  types.  States 
would  need  to  develop  such 
inventories,  at  significant  cost, 
introducing  another  layer  of  procedures 
in  an  already  complex  process. 
Moreover,  state-to-state  variations  in 


inventory  methodologies  could  further 
detract  from  the  goal  of  uniformity.  In 
NHTSAs  view,  requiring  specified  road 
types  to  be  included  in  the  surveys 
would  not  substantially  affect  the  final 
State  estimate  of  seat  belt  use.  and  the 
added  burden  to  the  States  is  not 
justified.  Therefore,  we  decline  to 
modify  the  criteria  to  impose  a 
requirement  to  specify  the  inclusion  of 
road  types.  However.  States  may  elect  to 
conduct  surveys  that  include  a  mix  of 
road  types  under  the  existing 
procedures,  as  long  as  they  adhere  to  the 
principles  of  random  sampling  required 
in  the  survey  criteria. 

4.  Moving  Traffic  and  Controlled 
Intersections 

Michigan  supported  the  observation 
of  seat  belt  use  at  controlled 
intersections,  to  allow  the  collection  of 
demographic  data.  Minnesota 
recommended  that  the  criteria  allow 
observation  of  moving  traffic,  and 
explained  that  if  only  controlled 
intersections  were  allowed,  the  majority 
of  its  rural  roadway  miles  would  not  be 
eligible  for  observation.  However.      * 
Minnesota  also  stated  that  it  did  not 
want  its  observers  to  guess  the  age- 
group,  sex.  or  other  demographic 
characteristics  of  vehicle  occupants. 
(Presumably,  although  unstated  in  its 
comments.  Minnesota  was  referring  to 
the  difficulty  of  making  accurate 
demographic  observations  in  moving 
vehicles,  a  subject  of  discussion  at  the 
Texas  meeting.  The  agency  concludes, 
from  the  totality  of  Minnesota's 
comments,  that  the  State  favors  survey 
criteria  that  allow  for  observation  of 
both  moving  traffic  and  stopped  traffic 
at  controlled  intersections.) 

The  agency  is  aware  that  some  States 
collect  demographic  data  during  their 
seat  belt  use  surveys,  to  track  the 
progress  of  state-wide  traffic  safety 
efforts.  Procedures  vary  by  State.  Some 
States  conduct  their  seat  belt  use 
surveys  at  randomly  selected  locations 
that  include  both  controlled 
intersections  and  non-intersection 
segments,  and  collect  limited 
demographic  data  during  these  surveys 
or  obtain  such  data  through  a  separate 
survey  of  intersection  locations  only. 
Other  States  conduct  their  surveys  at 
randomly  selected  controlled 
intersections,  and  obtain  seat  belt  use 
and  demographic  data  from  the  same 
survey.  While  Section  157  does  not 
require  the  States  to  collect  or  report 
demographic  data,  the  agency  was 
aware  of  this  State  practice  when  it 
published  the  interim  final  rule. 
Consequently,  the  interim  final  rule  did 
not  specify  a  mix  of  observation  sites 
within  road  segments  (i.e..  moving  and 
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stopped  traffic  s  tes)  or  otherwise 
restrict  States  fr(  m  selecting  the  mix  of 
observation  sites  that  best 
accommodates  S  tate  objectives.  The 
agency  does  not  believe  that 
specification  or  restriction  of 
observation  sites;  would  materially  affect 
the  observed  ses  t  belt  use  rate,  assuming 
States  follow  pDper  random  sampling 
techniques  in  selecting  these  sites.  For 
this  reason,  and  to  accommodate  the 
States'  collectio  i  of  demographic 
information  wit  lout  undue  restrictions, 
the  agency  decl  nes  to  amend  the  survey 
criteria  to  restri^  :t  or  specify  observation 
sites  for  the  seal  belt  use  surveys. 

5.  Nighttime  Oh  servation 

Advocates  re(  lommended  that  the 
survey  criteria  include  a  requirement  for 
nighttime  obsei  vation  of  seat  belt  use. 
Advocates  reasoned  that  a  protocol  that 
included  only  daylight  observations 
would  overesti)  nate  actual  use  rates  if 
seat  belt  use  drips  at  night.  Advocates 
acknowledged  that  it  had  no  direct 
evidence  of  da^j-night  variability  in  seat 
belt  use  rates,  but  stated  that  such 
variability  had  been  documented  in 
other  areas  of  driver  and  occupant 
behavior.  Advocates  recognized  that 
nighttime  obse  vation  is  more  difficult, 
and  suggested  i  hat  such  observations 
could  be  made  at  well-lighted 
intersections  o  in  shopping  districts. 
Advocates  furt  ler  acknowledged  that 
this  might  not  brovide  a  truly  random 
sample,  but  sufegested  that  this  be 
balanced  agaitfet  the  need  to  include 
some  statistical  representation  of 
nighttime  observations. 

The  agency  believes  that  extending 
sampling  requ  rements  to  include 
nighttime  obst  rvations  is  impracticable. 
Successful  nig  ittime  observations 
would  necessj  rily  be  limited  to  well- 
lighted  areas  and,  as  Advocates 
recognizes,  a  landom  sample  would  be 
impossible  to  sbtain  under  such 
circumstance^  Advocates  suggests  that 
the  inability  t(i  obtain  a  "truly  random 
sample"  be  balanced  against  the  need  to 
include  some  statistical  representation 
of  nighttime  ssat  belt  use.  However,  the 
extreme  redu<  lion  in  suitable 
observation  si  tes  would,  in  NHTSA's 
view,  render  iiny  data  from  nighttime 
observations  of  negligible  statistical 
validity.  Und  sr  these  circumstances, 
and  in  light  o  the  increased  danger  to 
personnel  tha  t  would  be  involved  in 
nighttime  obs  ervation,  the  agency  has 
not  adopted  t  le  recommendation  to 
include  nighttime  observation. 

6.  Miscellane  ous 

The  Oregoi  i  Department  of 
Transportatit  n  (Oregon)  suggested  that 
motorhomes  ae  included  among  the 


vehicles  siu^eyed  for  seat  belt  use,  in 
addition  to  the  vehicles  identified  in  the 
interim  final  rule.  Oregon  stated  that  it 
experiences  a  significant  amount  of 
motorhome  travel  during  the  summer 
months  and  along  coastal  corridors. 
The  agency  appreciates  Oregon's 
concern  that  motorhomes  have  a 
significant  presence  in  the  State. 
However.  NHTSA  did  not  include 
motorhomes  in  the  interim  final  rule  as 
among  the  categories  of  vehicles  for 
observation  for  two  reasons.  First, 
motorhomes  vary  substantially  in  size, 
capacity,  and  construction  and,  as  a 
result,  not  all  of  these  vehicles  fall 
within  the  statutory  definition  of 
"passenger  motor  vehicle"  contained  in 
Section  157.  Without  careful 
observation  and  specialized  knowledge, 
it  is  difficult  to  distinguish  those 
motorhomes  that  are  covered  by  Section 
157  fi-om  those  that  are  not,  and  it 
would  be  impracticable  to  make  the 
proper  distinction  when  conducting  the 
surveys.  Second,  due  to  the  typically 
large  size  of  these  vehicles  and  the 
positioning  of  occupants  well  above 
road  level,  successful  observation  would 
present  significant  difficulties. 
Consequently,  for  reasons  of 
practicability,  we  decline  to  adopt 
Oregon's  suggestion. 

New  York  requested  that  the  mtenm 
final  rule  be  modified  to  explicitly 
extend  previous  survey  design 
approvals  granted  under  the  Section  153 
grant  program.  New  York  stated  that  its 
survey  design  incorporated  many 
elements  promoted  by  NHTSA,  and  that 
it  would  be  unable  to  compare  results 
and  measure  progress  fi-om  earlier  years 
if  it  were  not  allowed  to  retain  the  same 

dcsicn. 

New  York's  comment  falls  outside  the 
scope  of  this  rule,  which  is  limited  to 
describing  new  criteria  governing 
surveys  conducted  under  the  Section 
157  program,  beginning  with  surveys 
conducted  in  1998.  A  companion 
interim  final  rule.  Safety  Incentive 
Grants  for  Use  of  Seat  Belts- 
Allocations  Based  on  State  Seat  Belt  Use 
Rates  (October  29, 1998,  63  FR  57904), 
describes  the  circumstances  imder 
which  surveys  submitted  by  States  will 
be  approved  or  disapproved  (including 
surveys  whose  designs  were  approved 
under  the  Section  153  program).  We 
recommend  that  New  York  review  that 
interim  final  rule,  in  particular  section 
1240.12(c)  (23  CFR  1240.12(c)),  for 
current  guidance.  The  agency  expects  to 
publish  a  final  rule  for  the  companion 
interim  final  rule  in  the  near  future,  and 
will  specifically  address  New  York's 
comment  at  that  time. 

Michigan  expressed  concern  that  the 
agency  might  interpret  the  Section  157 


survey  criteria  more  narrowly  than  the 
Section  153  guidelines.  Michigan  noted 
that  its  pseudorandom  method  for 
assigning  day-of-week  and  time-of-day 
observations  provided  for  "essentially 
equal  probability  of  selection"  for  all 
days  of  the  week  and  daylight  hours, 
whereas  the  interim  final  rule  requires 
that  observation  sites  be  "randomly 
assigned  to  the  selected  day-of-week/ 
time-of-day  time  slots."  Michigan 
requested  that  a  method  of  appeal  be 
established  if  its  procedure  were  not 
acceptable  under  the  new  criteria. 

In  addition  to  the  random  selection 
provision  cited  by  Michigan,  above,  the 
interim  final  rule  requires  that  "la]ll 
daylight  hours  for  all  days  of  the  week 
must  be  eligible  for  inclusion  in  the 
sample."  Taken  together,  these 
requirements  were  intended  to  ensure 
not  only  that  observations  are  collected 
during  all  daylight  hours  and  all  days  of 
the  week,  but  also  that  a  site  is  not 
scheduled  for  a  specific  day  or  time 
period  based  on  a  judgment  bias  (e.g., 
because  of  a  belief  that  more 
observations  were  possible  or  that 
observed  use  would  be  different). 
However,  the  agency  recognizes  that  a 
completely  random  allocation  of  sites  to 
day-of-week/time-of-day  slots  would 
require  the  deployment  of  an  inordinate 
amount  of  resources,  and  that  a  certain 
amount  of  "grouping"  of  sites  is 
necessary  for  an  efficient  use  of  data 
collection  resources.  In  the  interim  final 
rule,  NHTSA  did  not  intend  to  preclude 
the  grouping  of  sites  for  administrative 
convenience  [e.g.,  for  efficient 
deployment  of  observers,  reduction  of 
personnel  travel  expenses,  etc.), 
provided  such  grouping  is 
accomplished  without  the  introduction 
of  a  judgment  bias.  In  response  to 
Michigan's  concern,  the  agency  has 
added  appropriate  language  to  Section 
1340.4(c)  for  clarification. 


Regulatory  Analyses  and  Notices 

Executive  Order  13132  (Federalism): 
We  have  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  have  determined  that  it  does 
not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment.  While  it 
concerns  a  new  State  grant  program,  this 
action  does  not  impose  any  major  new 
requirements  on  the  States.  Rather,  it 
makes  minor  changes  to  survey 
procedures  that  have  already  been  used 
by  many  States  in  a  previously 
authorized  grant  program  and  for  other 

purposes. 

Executive  Order  12778  (Civil  Justice 
Reform):  This  rule  does  not  have  any 
preemptive  or  retroactive  effect.  It 
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merely  revises  existing  requirements 
imposed  on  States  to  reflect  the 
statutory  requirements  of  a  new  grant 
program.  The  enabling  legislation  does 
not  establish  a  procedure  for  judicial 
review  of  final  rules  promulgated  under 
its  provisions.  There  is  no  requirement 
that  individuals  submit  a  petition  for 
reconsideration  or  piusue  other 
administrative  proceedings  before  they 
may  file  suit  in  covut. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures:  We 
have  determined  that  this  action  is 
"significant"  imder  Executive  Order 
12866  and  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  because  it  is  likely  to  result 
in  significant  economic  impacts.  A  Final 
Economic  Assessment  (FEA)  was 
prepared  for  the  interim  final  rule  and 
for  a  companion  interim  final  rule  that 
established  the  procedures  for  allocating 
funds  under  the  grant  program 
authorized  by  23  U.S.C.  157.  A  copy  of 
the  FEA,  describing  the  economic 
effects  in  detail,  was  placed  in  the 
docket  for  public  inspection. 

Following  is  a  summeiry  of  the  cost 
and  benefit  information  for  this  rule. 
The  total  annual  cost  of  conducting 
surveys  following  the  procedures  of  this 
rule  {if  each  State  conducted  one)  is 
estimated  to  be  $1.9  million.  However, 
since  many  States  have  regularly 
conducted  surveys  prior  to  the 
promulgation  of  this  rule,  the  actual 
survey  costs  attributable  to  this  rule  are 
estimated  to  be  significantly  less 
(consult  the  FEA  for  more  detail).  A 
State  may  be  eligible  for  an  allocation  of 
funds  during  each  of  fiscal  years  2000 
through  2003  if  it  conducts  a  survey  of 
seat  belt  use  during  each  of  calendar 
years  1998  through  2001,  in  accordance 
with  the  procedures  under  this  rule. 
Allocations  available  to  the  States  total 
$92,000,000  for  fiscal  year  2000, 
$102,000,000  for  fiscal  year  2001,  and 
$112,000,000  for  each  of  fiscal  years 
2002  and  2003.  An  allocation  totaling 
$82,000,000  is  available  for  fiscal  year 
1999,  but  that  allocation  is  dependent 
on  criteria  other  than  the  survey 
procedures  required  under  this  rule. 
Depending  on  the  results  of  State 
surveys,  some  funds  may  remain 
unallocated,  and  will  be  allocated  under 
other  procedures  that  are  unrelated  to 
this  action. 

Executive  Order  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks):  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  concern  an 
environmental,  health,  or  safety  risk  that 
may  have  a  disproportionate  effect  on 
children. 


Regulatory  Flexibility  Act:  In 
compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  we 
have  evaluated  the  effects  of  this  action 
on  small  entities.  We  hereby  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  States  are  the 
recipients  of  any  funds  awarded  under 
the  Section  157  program,  and  they  are 
not  small  entities. 

Paperwork  Reduction  Act:  This 
action,  which  describes  surveys  that 
States  must  conduct  and  submit  to  the 
agency  in  order  to  be  considered  for  an 
allocation  of  funds  under  23  U.S.C.  157, 
is  considered  to  be  an  information 
collection  requirement,  as  that  term  is 
defined  by  0MB.  This  information 
collection  requirement  has  been 
submitted  to  and  approved  by  OMB, 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  The  requirement  has  been 
approved  through  February  2,  2002; 
OMB  Control  No.  2127-0597. 

National  Environmental  Policy  Act: 
We  have  reviewed  this  action  for  the 
purpose  of  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  ef  seq.).  and  have 
determined  that  it  will  not  have  a 
significant  effect  on  the  human 
environment. 

Unfunded  Mandates  Reform  Act:  The 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits  and  other  effects  of 
proposed  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  action  does  not 
meet  the  definition  of  a  Federal 
mandate,  because  the  resulting  annual 
expenditures  will  not  exceed  the  $100 
million  threshold. 

List  of  Subjects  in  23  CFR  Part  1340 

Grant  programs — transportation. 
Highway  safety.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
adding  23  CFR  part  1340,  which  was 
published  at  63  FR  46389  on  September 
1,  1998,  is  adopted  as  a  final  rule  with 
the  following  changes: 

1.  The  authority  citation  for  part  1340 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  157;  delegation  of 
authority  at  49  CFR  1.50. 

2.  In  section  1340.4,  paragraph  (c)  is 
revised  to  read  as  follows: 


§  1340.4    Population,  demographic,  and 
time/day  requirements. 

***** 

(c)  Time  of  day  and  day  of  week.  All 
daylight  hours  for  all  days  of  the  week 
must  be  eligible  for  inclusion  in  the 
sample.  Observation  sites  must  be 
randomly  assigned  to  the  selected  day- 
of-week/time-of-day  time  slots.  If 
observation  sites  are  grouped  to  reduce 
data  collection  burdens,  a  random 
process  must  be  used  to  make  the  first 
assignment  of  a  site  within  a  group  to 
an  observational  time  period. 
Thereafter,  assignment  of  other  sites 
within  the  group  to  time  periods  may  be 
made  in  a  manner  that  promotes 
administrative  efficiency  and  timely 
completion  of  the  survey. 

Issued  on:  Match  8,  2000. 
Rosalyn  G.  Millman, 
Acting  Administrator.  National  Highway 
Traffic  Safety  Administration. 
[FR  Doc.  00-6134  Filed  3-13-00;  8:45  am] 
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Financial  Crimes  Enforcement 
Network;  Amendments  to  the  Bank 
Secrecy  Act  Regulations — 
Requirement  that  Money  Transmitters 
and  Money  Order  and  Traveler's  Check 
Issuers,  Sellers,  and  Redeemers 
Report  Suspicious  Transactions 

agency:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  contains 
amendments  to  the  regulations 
implementing  the  statute  generally 
referred  to  as  the  Bank  Secrecy  Act.  The 
amendments  require  money  transmitters 
and  issuers,  sellers,  and  redeemers  of 
money  orders  and  traveler's  checks  to 
report  suspicious  transactions  to  the 
Department  of  the  Treasury.  The 
amendments  constitute  a  further  step  in 
the  creation  of  a  comprehensive  system 
(to  which  banks  are  already  subject)  for 
the  reporting  of  suspicious  transactions 
by  financial  institutions.  Such  a  system 
is  a  core  component  of  the  counter- 
money  laundering  strategy  of  the 
Department  of  the  Treasury. 
DATES:  Effective  Date:  April  13,  2000. 

Applicability  Date:  See  §  103.20(f)  of 
the  final  rule  contained  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  G.  Djinis,  Executive  Assistant 
Director  (Regulatory  Policy),  FinCEN, 
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businesses  lies  in  that  part  of  the 
population  that  does  not  use  traditional 
financial  institutions,  primarily  banks. 

Money  services  businesses,  like 
banks,  can  be  large  or  small.  It  is 
estimated  that  fewer  than  ten  business 
enterprises  account  for  the  bulk  of 
money  services  business  financial 
products  (that  is,  money  transmissions, 
money  orders,  traveler's  checks,  and 
check  cashing  and  currency  exchange 
availability)  sold  within  the  United 
States,  and  also  account,  through 
systems  of  agents,  for  the  bulk  of 
locations  at  which  these  financial 
products  are  sold.  Members  of  this  first 
group  include  large  firms,  with 
significant  capitalization,  that  are 
publicly  traded  on  major  securities 
exchanges.  3 

A  far  larger  group  of  (on  average)  far 
smaller  enterprises  competes  with  the 
large  firms  in  the  first  group,  in  a  highly 
bifurcated  market  for  money  services.  In 
some  cases,  these  small  enterprises  are 
based  in  one  location  with  two  to  four 
employees.  Moreover,  the  members  of 
this  second  group  may  provide  both 
financial  services  and  unrelated 
products  or  services  to  the  same  sets  of 
customers.^ 

Money  services  businesses  primarily 
serve  individuals  and  have  grown  to 
provide  a  set  of  financial  products  that 
others  look  to  banks  to  provide.  For 
example,  a  money  services  business 
customer  who  receives  a  paycheck  can 
take  his  or  her  check  to  a  check  casher 
to  have  it  converted  to  cash.  He  or  she 
can  then  purchase  money  orders  to  pay 
his  or  her  bills.  Finally,  he  or  she  may 
choose  to  send  funds  to  relatives  abroad, 
using  the  services  of  a  money 
transmitter. 

The  publication  of  this  final  rule, 
concerning  the  reporting  of  suspicious 
transactions  by  money  transmitters  and 
issuers,  sellers,  and  redeemers  of  money 
orders  and  traveler's  checks,  follows  the 
publication,  on  August  20,  1999,  of  a 
final  rule,  64  FR  45438-45453,  that  (i) 
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3  For  example,  according  to  the  Coopers  & 
Lybrand  study,  at  the  time  of  that  study  two  money 
transmitters  and  two  traveler's  check  issuers  made 
up  approximately  97  per  cent  of  their  respective 
known  markets  for  non-bank  money  services.  Three 
enterprises  made  up  approximately  88  per  cent  of 
the  $100  billion  in  money  orders  sold  annually 
(through  approximately  146.000  locations).  The 
retail  foreign  currency  exchange  sector  was  found 
by  Coopers  &  Lybrand  to  be  somewhat  less 
concentrated,  with  the  top  two  non-bank  market 
participants  accounting  for  40  per  cent  of  a  known 
market  that  then  accounted  for  SIO  billion.  Check 
cashing  was  the  least  concentrated  of  the  business 
sectors;  the  two  largest  non-bank  check  cashing 
businesses  made  up  approximately  20  per  cent  of 
the  market,  with  a  large  number  of  competitors. 

^  Members  of  the  second  group  may  include,  for 
example,  travel  agencies,  courier  services, 
convenience  stores,  and  grocery  or  liquor  stores. 


contained  a  set  of  revised  definitions  of 
various  financial  services  businesses 
(and.  in  the  case  of  stored  value,  added 
a  new  definition  of  a  product  whose 
issuers,  sellers,  or  redeemers  would  be 
so  treated)  and  grouped  those 
definitions  under  the  heading  "money 
services  businesses"  as  part  of  the  Bank 
Secrecy  Act  regulatory  definition  of 
"financial  institutions,"  (see  new  31 
CFR  103.11(c)(7).  (n)(3),  (uu),  and  (w)), 
and  (ii)  adopted  rules  to  implement  the 
Bank  Secrecy  Act  mandate,  31  U.S.C. 
5330,  that  certain  money  services 
businesses  register  with  the  Department 
of  the  Treasury  (see  new  31  CFR 
103.41). 

Against  this  background,  the  reporting 
of  suspicious  transactions  forms  a 
second  part  of  a  coordinated  approach 
to  deal  with  abuse  of  money  services 
businesses  by  criminals  and  to 
strengthen  the  application  of  general 
Bank  Secrecy  Act  rules  to  this  part  of 
the  nation's  payments  system.  Thus,  it 
may  be  helpful  to  recap  briefly  the  terms 
of  the  final  rule  relating  to  the  definition 
and  registration  of  money  services 
businesses  under  the  Bank  Secrecy  Act, 
before  turning  specifically  to  suspicious 
transaction  reporting  under  the  terms  of 
the  final  rule  contained  in  this 
document. 

A  money  services  business  includes, 
for  purposes  of  the  Bank  Secrecy  Act 
regulations,  each  agent,  agency,  branch, 
or  office  within  the  United  States  of  any 
person  (except  a  bank  or  person 
registered  with,  and  regulated  or 
examined  by,  the  Securities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission)  doing  business  in  one  or 
more  of  the  following  capacities: 

•  Currency  deder  or  exchanger; 

•  Check  casher; 

•  Issuer  of  traveler's  checks,  money 
orders,  or  stored  value; 

•  Seller  or  redeemer  of  traveler's 
checks,  money  orders,  or  stored  value; 

•  Money  transmitter;  ^  and 

•  The  United  States  Postal  Service 
(except  with  regard  to  the  sale  of 
postage  or  philatelic  products).*^ 

Generally,  each  money  services 
business  (other  than  the  U.S.  Postal 


5  As  set  forth  at  31  CFR  103.11(uu)(5).  the 
acceptance  and  transmission  of  funds  as  an  integral 
part  of  the  execution  and  settlement  of  a  transaction 
other  than  the  funds  transmission  itself  (for 
example,  in  connection  with  the  bona  fide  sale  of 
securities)  will  generally  not  cause  a  person  to  be 

a  money  tran-jmitter  for  purposes  of  the  Bank 
Secrecv  Act  and  its  implementing  regulations. 

6  Under  the  rule,  persons  who  do  not  exchange 
currency,  cash  checks,  or  issue,  sell,  or  redeem 
traveler's  checks,  money  orders,  or  stored  value  in 
an  amount  greater  than  51.000  to  any  person  on  any 
day  in  one  or  more  transactions  are  not  money 
services  businesses  for  purposes  of  the  Bank 
Secrecy  Act. 
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Service,  a  federal,  state,  or  local 
government  agency,  an  issuer,  seller,  or 
redeemer  of  stored  value,  or  a  person 
that  is  a  money  services  business  solely 
because  it  is  an  agent  of  another  money 
services  business)  must  register  with  the 
Department  of  the  Treasury  by 
December  31,  2001,  and  maintain  a 
current  list  of  its  agents  for  examination 
beginning  January  1,  2002."  As 
indicated,  agents  of  money  services 
businesses  generally  are  not  required 
separately  to  register  or  keep  a  list  of 
their  own  (sub)  agents,  to  the  extent  that 
they  engage  in  money  services  business 
activities  solely  as  agents  of  others. 

Thus,  the  registration  requirements 
are  to  be  implemented  over  an  almost 
two  and  one  half  year  period,  beginning 
on  August  20,  1999.  The  suspicious 
transaction  reporting  obligations  created 
by  this  rule  do  not  become  effective,  as 
noted  below,  until  the  initial 
registration  period  is  complete,  that  is, 
on  January  1,  2002. 

n.  Importance  of  Suspicious 
Transaction  Reporting  in  the  Treasury's 
Counter-Money  Laundering  Program 

The  Congressional  authorization  of 
the  reporting  of  suspicious  transactions 
by  financial  institutions  recognizes  two 
basic  points  that  are  central  to 
Treasury's  counter-money  laundering 
and  anti-financial  crime  programs.  First, 
it  is  to  financial  institutions  that  money 
launderers  must  go,  either  initially  or 
eventually.  Second,  the  officials  of  those 
institutions  are  more  likely  than 
government  officials  to  have  a  sense  as 
to  which  transactions  appear  to  lack 
commercial  justification  or  otherwise 
cannot  be  explained  as  falling  within 
the  usual  methods  of  legitimate 
commerce.  Moreover,  because  money 
laundering  transactions  are  designed  to 
appear  legitimate  in  order  to  avoid 
detection,  the  creation  of  a  meaningful 
system  for  detection  and  prevention  of 
money  laundering  is  impossible  without 
the  cooperation  of  financial  institutions, 
hideed,  many  non-banks  have  already 
recognized  the  increased  pressure  that 
money  launderers  have  come  to  place 
upon  their  operations  and  the  need  for 
innovative  programs  of  training  and 
monitoring  necessary  to  counter  that 
pressure. 

The  National  Money  Laundering 
Strategy  for  1999  (the  "1999  Strategy")" 


commits  the  Department  of  the  Treasury 
to  "assur[ing]  that  all  types  of  financial 
institutions  are  subject  to  effective  Bank 
Secrecy  Act  requirements,"  and,  to  that 
end,  to  extending  the  requirement  to 
report  suspicious  transactions  to  money 
services  businesses.^  (Related  action 
items  are  (i)  the  issuance  by  the 
Department  of  the  Treasury  of  a  final 
rule  for  the  reporting  of  suspicious 
activity  by  casinos,  and  (ii)  work  by  the 
Department  of  the  Treasury  with  the 
Securities  and  Exchange  Commission  to 
propose  rules  for  the  reporting  of 
suspicious  activity  by  brokers  and 
dealers  in  securities.) '"  As  explained  in 
the  Strategy: 

The  attention  given  to  the  prevention  of 
money  laundering  through  banks  reflects  the 
central  role  of  banking  institutions  in  the 
global  payments  system  and  the  global 
economy.  But  non-bank  financial  institutions 
require  attention  as  well.  Money  launderers 
will  move  their  operations  to  institutions  in 
which  their  chances  of  successful  evasion  of 
enforcement  and  regulator>'  efforts  is  the 
highest.  Moreover,  it  is  unfair  to  impose  costs 
arising  from  counter-money  laundering 
requirements  only  on  some  institutions 
competing  to  service  customers'  financial 
needs." 

The  reporting  of  suspicious 
transactions  is  also  recognized  as 
essential  to  an  effective  counter-money 
laundering  program  in  the  international 
consensus  on  the  prevention  of  money 
laundering.  One  of  the  central 
recommendations  of  the  Financial 
Action  Task  Force  Against  Money 
Laundering  ("FATF")  is  that: 

If  financial  institutions  suspect  that  funds 
stem  from  a  criminal  activity,  they  should  be 
required  to  report  promptly  their  suspicions 
to  the  competent  authorities. 

Financial  Action  Task  Force  Annual 
Report  (June  28.  1996),  '^  Annex  1 
(Recommendation  15). '^  The 


'The  information  to  be  Included  in  the  agent  list 
is  set  forth  in  31  CFR  103.41(d)(2). 

"The  1999  .Strategy  is  the  first  in  a  series  of  five 
annual  reports  called  for  by  the  Money  Laundering 
and  Financial  Crimes  Strategy  Act  of  1998,  Puli.  L. 
105-310  (October  30.  1998).  codified  at  31  H.S.C. 
.'5340  et  seq.  Each  annual  report  is  to  be  submitted 
to  Congress  by  the  President,  working  through  the 
Secretary  of  the  Treasur)'  in  consultation  with  the 
Attorney  General. 


"1999  Strategy.  Goal  2  ("Enhancing  Regulalorv' 
and  Cooperative  Public-Private  Efforts  to  Prevent 
Money  Laundering").  Objective  2,  at  35. 

"W.  at  35-36. 

'2  The  FATF  is  an  inter-governmental  body  whose 
purpose  is  development  and  promotion  of  policies 
to  combat  money  laundenng.  Originally  created  bv 
the  G-7  nations,  its  membership  now  includes 
Australia,  Austria,  Belgium,  Canada.  Denmark. 
Finland.  France.  Germany.  Greece,  Hong  Kong. 
Iceland.  Ireland,  Italy,  lapan.  Luxembourg,  the 
Kingdom  of  the  Netherlands.  New  Zealand. 
Norway,  Portugal.  Singapore.  Spain,  Sweden, 
Switzerland.  Turkey,  the  United  Kingdom,  and  the 
United  Slates,  as  well  as  the  European  Commission 
and  the  Gulf  Cooperation  Council.  In  addition. 
Argentina.  Brazil,  and  Mexico  have  been  admitted 
this  year  as  FATF  Observer  Members. 

'  'The  language  adopted  in  1996  revised  FATF 
Recommendation  15  which,  as  adopted  in  1990. 
had  stated  thai  financial  institutions  should  be 
either  "permitted  or  required"  to  make  such 
reports.  (Emphasis  supplied.) 


recommendation  applies  equally  to 
money  services  businesses  as  to  banks. 

Similarly,  the  European  Community's 
Directive  on  Prevention  of  the  Use  of  the 
Financial  System  for  the  Puqjose  of 
Money  Laundering  calls  for  member 
states  to 

ensure  that  credit  and  financial  institutions 
and  their  directors  and  employees  cooperate 
fully  with  the  authorities  responsible  for 
combating  money  laundering  *   *   *  by  (in 
part)  informing  those  authorities,  on  their 
own  initiative,  of  any  fact  which  might  bean 
indication  of  money  laundering. 

EC  Directive,  O.J.  Eur.  Comm.  (No.  L 
166)  77  (1991),  Article  6.  Accord,  the 
Model  Regulations  Concerning 
Laundering  Offenses  Connected  to  Illicit 
Drug  Trafficking  and  Related  Offenses 
of  the  Organization  of  American  States, 
OEA/Ser.  P.  AG/Doc.  2916/92  rev.  1 
(May  23,  1992).  Article  13,  section  2."» 
All  of  these  documents  also  recognize 
the  importance  of  extending  the 
counter-money  laundering  controls  to 
"non -traditional"  financial  institutions, 
not  simply  to  banks,  both  to  ensure  fair 
competition  in  the  marketplace  and  to 
recognize  that  non-bank  providers  of 
financial  services,  as  well  as  depository 
institutions,  are  an  attractive 
mechanism  for,  and  are  threatened  by, 
money  launderers.  See,  e.g.,  Financial 
Action  Task  Force  Annual  Report, 
supra.  Annex  1  (Recommendation  8). 

III.  Statutory  Provisions 

The  Bank  Secrecy  Act,  Titles  I  and  II 
of  Public  Law  91-508,  as  amended, 
codified  at  12  U.S.C.  1829b.  12  U.S.C. 
1951-1959,  and  31  U.S.C.  5311-5330, 
authorizes  \he  Secretary'  of  the  Treasury. 
inter  alia,  to  issue  regulations  requiring 
financial  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters, 
and  to  implement  counter-money 
laundering  programs  and  compliance 
procedures.  Regulations  implementing 
Title  II  of  the  Bank  Secrecy  Act 
(codified  at  31  U.S.C.  5311-5330). 
appear  at  31  CFR  Part  103.  The 
authority  of  the  Secretary  to  administer 
Title  II  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

The  provisions  of  31  U.S.C.  5318(g)  •'• 
deal  with  the  reporting  of  suspicious 


'•'  The  OAS  reporting  requirement  is  linked  to  the 
provision  of  the  Model  Regulations  that  institutions 
"shall  pay  special  attention  to  all  complex,  unusual 
or  large  transactions,  whether  completed  or  not.  and 
to  all  unusual  patterns  of  transactions,  and  to 
insignificant  but  periodic  transactions,  which  have 
no  apparent  economic  or  lawful  purpose."  OAS 
Model  Regulation.  Article  13.  section  1. 

'^That  subsection  was  added  to  the  Bank  Secrecy 
Act  by  section  1517  of  the  Annunzio-Wylie  Anti- 
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of  Proposed  Rulemaking 
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FR  27900—27909  (May 
Jotice"),  as  the  second 
Ruh  makings.  The  Notice 
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inesses  issuing,  selling, 
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traveler's  checks,  to  report  suspicious 
transactions  to  the  Department  of  the 
Treasury. 

FinCEN  held  five  public  meetings  in 
the  summer  of  1997  to  provide 
interested  parties  with  the  opportunity 
to  present  their  views  with  respect  to 
the  potential  effects  of  the  MSB 
Rulemakings,  as  well  as  to  provide 
FinCEN  with  additional  information 
and  feedback  useful  in  preparing  final 
rules  based  on  the  MSB  Rulemakings. ^^ 
Transcripts  of  these  meetings  were  then 
made  available  by  FinCEN  to  requesting 
parties. 

The  comment  period  for  the  three 
MSB  Rulemakings  was  originally  due  to 
end  on  August  19, 1997.  The  comment 
period  was  extended  to  September  30, 
1997,  by  a  notice,  62  FR  40779, 
published  on  July  30. 1997. 

FinCEN  received  a  total  of  82 
comment  letters  on  the  three  notices  of 
proposed  rulemaking;  34  dealt  in  whole 
or  in  part  with  issues  raised  by  the 
Notice.  Of  these,  12  were  submitted  by 
money  services  businesses  and  their 
affihates,  5  by  banks  or  bank  holding 
companies,  8  by  financial  institution 
trade  associations.  4  by  law  firms,  3  by 
agencies  of  the  United  States 
government,  1  by  a  credit  union,  and  1 
by  a  private  individual. 

V.  Summary  of  Comments  and 
Revisions 

A.  Introduction 

The  format  of  the  final  rule  is 
generally  consistent  with  the  format  of 
the  rule  proposed  in  the  Notice.  The 
terms  of  the  final  rule,  however,  differ 
from  the  terms  of  the  Notice  in  the 
following  significant  respects: 

•  The  dollar  threshold  for  reporting 
suspicious  transactions  has  generally 
been  raised  from  $500  to  $2,000; 

•  The  dollar  threshold  for  reporting 
has  been  raised  from  $500  to  $5,000  for 
issuers  of  money  orders  or  traveler's 
checks  to  the  extent  that  the 
identification  of  transactions  required  to 
be  reported  is  derived  from  a  review  of 
clearance  records  or  other  similar 
records  of  money  orders  or  traveler's 
checks  that  have  been  previously  sold  or 
processed; 

•  The  examples  of  particular 
potentially  suspicious  transactions  have 
been  removed  from  the  text  of  the  rule. 


ct:  it  was  expanded  by  section 
Ls  undering  Suppression  Act.  to 
)f  a  single  government  recipient 
ous  transactions, 
signated  agency.  This 
preclude  the  authority  of 
to  require  financial 
other  reports  to  the  same 
alency  "pursuant  to  any  other 
oflaw.-3lU.S.C. 


"The  public  meetings  were  held  in  Vienna, 
Virginia,  on  July  22.  1997;  New  York,  New  York, 
on  July  28. 1997;  San  lose,  California,  on  August  1, 
1997;  Chicago,  Illinois,  on  August  15.  1997;  and 
Vienna,  Virginia,  on  September  3, 1997.  Discussion 
at  the  New  York  and  Chicago  meetings  focused 
particularly  on  issues,  including  suspicious 
transaction  reporting,  relating  to  money  transmitters 
and  issuers,  sellers,  and  redeemers  of  traveler's 
checks  and  money  orders. 


and  a  discussion  of  examples  of 
potentially  suspicious  transactions  will 
be  contained  in  a  "Guidance  Document" 
relating  to  suspicious  transaction 
reporting  by  money  transmitters  and 
issuers,  sellers,  and  redeemers  of  money 
orders  and  traveler's  checks  that  will  be 
published  in  the  near  future; 

•  The  language  relating  to  the 
allocation  of  responsibility  for  reporting 
among  various  persons  involved  in  the 
sale  and  completion  of  a  money 
transmission  or  the  sale  and  collection 
of  a  money  order  or  traveler's  check,  has 
been  revised;  and 

•  Language  has  been  added  to  clarify 
that  only  one  report  should  be  filed  with 
respect  to  a  reportable  transaction,  in 
order  to  avoid  double  reporting  on  the 
same  transaction.  It  should  be  noted  that 
filing  of  multiple  reports  by  an  issuer 
and  its  agent  may  be  necessary  if 
different  facts  are  contained  in  the  two 
reports. 

B.  Comments  on  the  Notice — Overview 
and  General  Issues 

Comments  on  the  Notice  concentrated 
on  five  matters:  (i)  the  rationale  for 
extending  the  suspicious  activity 
reporting  regime  to  money  services 
businesses;  (ii)  the  proposed  $500 
threshold  for  reporting  suspicious 
transactions;  (iii)  the  inclusion  in  the 
text  of  the  rule  of  examples  of 
potentially  reportable  transactions;  (iv) 
the  allocation  of  responsibility  for 
reporting — and  liability  for  non- 
reporting — among  various  persons 
involved  in  the  sale  and  completion  of 
a  money  transmission  or  the  sale  and 
collection  of  a  money  order  or  traveler's 
check;  and  (v)  the  exemption  of  certain 
businesses  from  the  requirement  to 
report  suspicious  transactions. 

1.  Application  of  Suspicious 
Transaction  Reporting  Requirement  to 
Money  Services  Businesses 

At  least  one  commenter  argued  that 
requiring  money  services  businesses  to 
report  suspicious  transactions  would  be 
unduly  burdensome  to  those  businesses 
and  would  unjustifiably  infringe  upon 
the  privacy  interests  of  those  persons 
conducting  transactions  with  such 
businesses.  A  number  of  other 
comment ers,  although  not  challenging 
the  need  for  suspicious  activity 
reporting  per  se,  asked  FinCEN  to 
consider  carefully  the  appropriate  scope 
of  such  reporting. 

The  importance  of  suspicious 
transaction  reporting  and  its  extension 
to  all  relevant  financial  institutions  are 
generally  discussed  above.  Money 
services  businesses  and  other  non-bank 
financial  institutions  have  not  in  the 
past  been  given  the  same  sort  of 
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attention  in  the  administration  of  the 
Bank  Secrecy  Act  as  banks.'"  The 
concentrated  attention  given  to  banks, 
combined  with  the  cooperation  that 
banks  have  given  to  law  enforcement 
agencies  and  banking  regulators  to  root 
out  money  laundering,  have  made  it  far 
more  difficult  than  in  the  past  to  pass 
large  amounts  of  cash  directly  into  the 
nation's  banks  imnoticed.  As  it  has 
become  increasingly  difficult  to  launder 
large  amounts  of  cash  through  banks, 
criminals  have  turned  to  non-bank 
financial  institutions,  including  money 
services  businesses,  in  attempts  to 
launder  funds. '^  Some  of  their  efforts 
have  unfortunately  been  successful. 2" 
At  the  same  time,  as  indicated  in  the 
Notice,  the  implementation  of  a 
comprehensive  counter-money 
laundering  strategy  for  money  services 
businesses  raises  significant  issues  not 
present  in  devising  counter-money 
laundering  strategies  for  banks.  These 
issues  arise  largely  because  of  unique 
structural  factors  affecting  money 
services  businesses.  First,  most  money 
services  businesses  operate  through  the 
medium  of  independent  enterprises  that 
agree  to  serve  as  agents  for  the 
businesses'  products  or  services;  thus 


'"This  document  uses  the  term  "bank"  rather 
than  "depository  institution."  As  defined  in  31  CFR 
103. n(c).  the  term  "bank"  includes  both 
commercial  banks  and  other  classes  of  depository 
institutions. 

"In  crafting  the  Annunzio-Wylie  Anti-Money 
Laundering  and  Money  Laundering  Suppression 
Acts  to  provide  the  Department  of  the  Treasury 
with  additional  enforcement  tools,  the  Congress 
expressed  its  view  that  such  businesses  are  "largely 
unregulated" — at  least  with  respect  to  counter- 
money  laundering  issues — and  are  frequently  used 
in  sophisticated  schemes  to  transfer  large  amounts 
of  money  that  are  the  proceeds  of  unlawful  activity. 
See  section  408(a)  of  the  Money  Laundering 
Suppression  Act  (findings  concerning  "registration 
of  money  transmitting  businesses  to  promote 
effective  law  enforcement"). 

2" The  Notice  was  issued  against  the  back-drop  of 
continuing  enforcement  operations  directed  at 
money  transmitters  in  the  New  York  City 
metropolitan  area,  based  in  part  on  geographic 
targeting  orders  ("GTOs").  issued  under  the  Bank 
Secrecy  Act.  The  GTOs  required  enhanced 
reporting  and  recordkeeping  affecting  remittances 
to  Colombia  and,  later,  the  Dominican  Republic. 
(The  Dominican  Republic  GTO  applied  to  money 
transmitters  in  Puerto  Rico  as  well  as  to  those  in 
the  New  York  metropolitan  area).  Those  targeting 
orders  and  subsequent  criminal  enforcement 
activity  have  resulted  in  three  of  the  covered 
remitters  surrendering  their  licenses  to  the  New 
York  State  Banking  Department.  One  of  these  three 
remitters  has  been  indicted  for  Title  31  violations. 
Two  other  remitters  have  ceased  remitting  funds  to 
Colombia  altogether.  Another  remitter  has  had  its 
license  revoked  by  the  New  York  State  Banking 
Department  after  pleading  guilty  to  money 
laundering  charges.  Several  years  earlier,  a  Postal 
Inspection  Service  investigation  of  money  orders  in 
the  late  1980s  and  early  1990s  revealed  a 
widespread  money  laundering  scheme  that  resulted 
in  the  1992  guilty  plea  of  two  individuals,  and  the 
1993  forfeiture  of  approximatelv  $2.1  million.  See 
62  FR  27903. 


the  public  often  does  not  deal  directly 
with  the  businesses  that  issue  or  back 
the  instruments,  or  actually  perform  the 
services,  purchased.  Second,  and  as  a 
corollary,  money  services  businesses 
permit  performance  of  a  specific 
function — the  conversion  of  money  into 
a  money  order  or  traveler's  check,  or  the 
sending  of  money  to  a  distant  location — 
but  generally,  at  present,  neither  offer 
nor  are  capable  of  maintaining 
continuing  account  relationships  to  the 
same  extent  as  banks.  Third,  money 
services  businesses  are  not  subject 
generally  to  federal  regulation  and  are 
regulated,  in  differing  degrees,  by  some, 
but  not  all,  states.  Finally,  and  perhaps 
most  important,  the  rules  of  the  Bank 
Secrecy  Act  have  not  previously  been 
tailored  to  reflect  the  particular 
operating  realities,  problems,  and 
potential  for  abuse  of  money  services 
businesses.  For  all  of  these  reasons,  the 
assumptions  that  underlay  design  of  a 
suspicious  transaction  reporting  system 
for  banks  do  not  apply  with  equal  force 
to  the  money  services  businesses  with 
which  this  final  rule  deals. 

There  can  be  little  doubt  that  a 
properly  framed  suspicious  transaction 
reporting  system  will  produce,  as  the 
Bank  Secrecy  Act  requires,  reports  that 
possess  a  "high  degree  of  usefulness  in 
criminal,  tax,  or  regulatory 
investigations  or  proceedings."  But 
Treasury  recognizes  that  the  compliance 
difficulties,  and  in  some  cases 
criminality,  encountered  in  dealing  with 
certain  businesses  in  New  York  and 
elsewhere  21  cannot  uncritically  be 
taken  as  indicative  of  conditions 
throughout  the  industry.  Balancing  the 
costs  and  benefits  of  suspicious 
transaction  reporting  requires  a  realistic 
assessment  of  the  condition  of  the 
industry  as  a  whole  and  the  risks  of 
abuse  of  the  products  and  services 
offered  by  the  industry.  The  significant 
upward  revision  in  the  reporting 
thresholds  contained  in  this  rule,  as 
well  as  other  changes  made  to  this  rule 
and  the  rule  relating  to  the  definition 
and  registration  of  MSBs  published  in 
August  1999  (discussed  above)  in 
response  to  comments  on  the  MSB 
Rulemakings  reflect  the  Department  of 
the  Treasury's  judgment  as  to  an 
appropriate  balance. 

■Phe  balance  of  the  usefulness  of 
reported  information  against  the 
appropriate  privacy  interests  of 
customers  of  money  services  businesses 
raises  a  second  set  of  important 
concerns.  The  Treasury  is  keenly  aware 
of  the  need  to  balance  legitimate  privacy 
concerns  against  the  government's 
responsibility  to  combat  aggressively  the 


^^ Seen.  20,  supra. 


laundering  of  the  proceeds  of  serious 
criminal  activity.  Several  facts  are 
noteworthy  in  this  regard.  First,  both  the 
statute  authorizing  the  suspicious 
transaction  reporting  rule,  and  the  rule 
itself  (like  its  counterpart  for  banks), 
make  clear  that  reported  information  is 
to  be  held  and  used  by  law  enforcement 
and  regulatory  officials  solely  for 
permitted  investigative  and  supervisory 
purposes  and  may  not  be  shared  with 
any  person  for  any  other  reason.  The 
levels  of  security  and  protection  given 
to  reported  information  and  the  secure 
computer  systems  in  which  it  is  held 
should  serve  to  reassure  the  public.  It  is 
also  relevant  that  the  transaction 
reporting  levels  of  $2,000  and  $5,000 
(up  from  a  uniform  $500  in  the  Notice) 
should  exclude  a  substantial  (if  not 
overwhelming)  majority  of  legitimate 
money  services  business  transactions 
from  the  scope  of  suspicious  transaction 
reporting  altogether. 

2.  Dollar  Threshold  for  Reporting 

FinCEN  received  several  comments 
concerning  the  establishment  of  the 
proper  dollar  threshold  for  reporting 
suspicious  transactions.  While  at  least 
one  commenter  suggested  that  FinCEN 
not  establish  any  dollar  threshold 
(assumedly  to  convey  the  message  to  the 
regulated  industry  that  a  transaction 
should  be  reported  if  it  is  at  all 
indicative  of  a  violation  of  law, 
regardless  of  the  dollar  amount 
involved),  the  majority  of  the 
commenters  on  this  subject  argued  that 
the  proposed  $500  threshold  was  too 
low  and  urged  that  it  be  raised 
substantially.  Several  commenters 
argued  that  setting  the  threshold  for 
reporting  suspicious  transactions  at 
$500  would  unduly  burden  the  industry 
given  the  volume  of  perfectly  legal 
transactions  conducted  at  or  near  this 
dollar  amount  and  would  necessarily — 
given  the  volume  of  transactions 
involved — produce  over-reporting.  For 
example,  some  commenters  pointed  out 
that  many  people,  particularly  those  in 
large  metropolitan  areas,  frequently 
purchase  money  orders,  well  in  excess 
of  $500  on  the  same  day,  so  that  they 
can  pay  their  monthly  rent  and  utility 
bills. 

In  response  to  these  comments,  the 
final  rule  generally  increases  the  dollar 
threshold  for  reporting  suspicious 
transactions  to  $2,000.  The  increase  in 
the  reporting  threshold  to  an  amount 
four  times  the  amount  originally 
proposed  should  help  alleviate  the 
concern  that  the  proposed  $500 
threshold  would  cause  far  too  many 
legitimate  transactions  to  be  reported. 
The  $2,000  threshold  is  set  below  the 
existing  $3,000  identification  and 
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recordkeeping  re(  uirements  with 
respect  to  the  piu  :hase  of  money  orders 
and  traveler's  che  cks,  as  well  as  the 
existing  $3,000  recordkeeping 
requirement  with  respect  to  funds 
transfers  conduct  }d  through  money 
transmitters:-^  co  isequently,  the  $2,000 
threshold  brings  i  vithin  the  scope  of  the 
reporting  obligati  in  those  transactions 
that  may  appear  t  a  be  structured  to 
evade  these  other  Bank  Secrecy  Act 
requirements. 

Other  commen  ers  suggested  that 
FinCEN  establish  a  higher  threshold  for 
reporting  suspicii  »us  transactions 
cleared  or  proces  ied  by  issuers  of 
traveler's  checks  )r  money  orders. 
According  to  the;  e  commenters,  the 
work,  for  exampl  \  of  sorting  and 
identifying  seque  ntial  purchases  is 
extensive  and  tec  ious,  and  compliance 
staffs  would  be  k  ced  with  a 
burdensome  oblij  ;ation  to  comb  records 
for  small  scale  ac  ivity  of  this  natine. 

In  response  to  1  hese  comments,  the 
final  rule  establis  les  a  $5,000  reporting 
threshold  for  issu  ers  of  money  orders  or 
traveler's  checks  o  the  extent  that  the 
identification  of  1  ransactions  required  to 
be  reported  is  dei  ived  from  a  review  of 
clearance  records  or  other  similar 
records  of  money  orders  or  traveler's 
checks  that  have  )een  previously  sold  or 
processed.  Thus,  for  example,  an  issuer 
of  money  orders  vould  be  subject  to  a 
$5,000  reporting  iueshold  with  respect 
to  transactions  re  quired  to  be  reported 
that  are  identifiei  1  at  the  clearance  or 
processing  stage.  The  $5,000  threshold 
is  the  same  that  s  pplies  to  the  nation's 
banks. 

The  final  rule  ioes  not  include  a 
similar  thresholc  increase  for  money 
transmissions.  T  lere  are  several 
reasons.  First,  mi  iney  transmissions 
flow  directly  froi  (i  selling  agent  to  the 
offeror  of  the  trai  ismission  service,  and 
information  aboi  t  the  transaction 
reaches  the  offen  )r  before  the 
transmission  is  c  ampleted;  by  way  of 
contrast,  pattern:  in  which  a  particular 
money  order  or  t  -aveler's  check  may  be 
involved  will  oft  m  not  become  apparent 
until  after  negotiition  is  completed  (on 
the  basis,  for  exa  mple,  of  negotiation 
information  or  c  earance  symbols). 
Second,  law  enf(  rcetnent  experience 
with  certain  segi  lents  of  the  money 
transmission  inc  ustry  indicates  a 
potential  for  seri  aus  abuse  at  levels 
below  $3,000  pe  •  transaction  (in  which. 


.  cash  iers 


"See3lCFR  10.3 
institutions  keep 
purchasers  with  respect 
checks  or  drafts 
traveler's  checks  in 
$10,000  inclusive): 
(requiring  financial 
with  respect  to  fundi 


9  (requiring  that  Hnancial 
records  and  verify  the  identity  of 
to  the  cash  sale  of  bank 
checks,  money  orders,  and 
a)nounts  between  S3 .000  and 
d  31CFR  103, 33(e)  and  (fl 
institutions  to  maintain  records 
transfers  in  excess  of  $3,000). 


unfortunately,  certain  (relatively) 
smaller  transmitters  have  been  directly 
involved);  given  the  relationship 
between  transmitters  and  their  agents, 
and  the  nature  of  the  product  involved, 
the  $2,000  threshold  is  justified,  and 
appropriate,  at  this  time,  for  the  money 
transmitter's  central  facilities,  as  well  as 
its  agents.  (Of  course,  the  lower 
threshold  does  not  alter  the  fact  that  no 
reporting  is  required  until  the  particular 
money  services  business  in  question 
"knows,  suspects,  or  has  reason  to 
suspect"  that  the  conditions  for 
reporting  are  satisfied.) 

3.  Examples  of  Reportable  Activity 

The  text  of  the  Notice  contained 
specific  illustrations  of  the  types  of 
transactions  that  might  require  special 
attention  and  inquiry  under  the 
suspicious  activity  reporting  obligations 
proposed  by  that  document.  FinCEN 
received  a  number  of  comments  with 
respect  to  inclusion  of  examples  of 
reportable  activity  in  the  final  rule. 
Some  commenters  asked  that  FinCEN 
provide  more  specific  examples  and 
guidance  in  order  to  help  money 
services  businesses  identify  those 
transactions  of  interest  to  "Treasury  emd 
avoid  liability  for  failvu-e  to  file  a  report 
in  situations  in  which  it  is  unclear 
whether  a  report  is  warranted.  Other 
commenters  argued  that  the  inclusion  of 
examples  in  the  text  of  the  rule  itself 
could  be  misconstrued  by  the  industry 
and  misapplied  by  auditors  and 
examiners.  To  balance  the  competing 
interests  expressed  by  the  comments — 
the  need  for  guidance  on  the  one  hand 
and  the  need  to  avoid  a  rigid,  automatic 
approach  on  the  other — the  examples  do 
not  appear  in  the  text  of  the  final  rule, 
but  FinCEN  is  working  with  interested 
parties,  separately  from  the  rulemaking 
itself,  to  prepare  written  guidance  about 
particular  patterns  of  suspicious  activity 
of  which  money  services  businesses 
should  be  aware.  As  mentioned  above, 
that  guidance  will  be  published  in  the 
near  future. 

4.  Allocation  of  Liability  for  Non- 
reporting 

A  money  services  instrument  (a 
money  order  or  traveler's  check)  or 
service  (a  money  transmission)  is  often 
offered  to  the  public  by  a  person  other 
than  the  issuer  of  the  instrument  or  the 
person  providing  the  financial  service. 
(The  instrument  or  service  may  also  be 
offered  at  branches  of  the  issuer  or 
service  provider.)  A  recurrent  theme 
raised  by  the  comments  is  the  allocation 
of  liability  between  (or  among)  the  two 
or  more  businesses  generally  involved 
in  completing  a  money  services 
business  transaction. 


Generally  both  the  instrument  issuer 
or  service  provider  and  the  person 
offering  the  instrument  or  service  for 
sale  on  behalf  of  such  issuer  or  service 
provider  will  be  treated  as  financial 
institutions  for  purposes  of  the  Bank 
Secrecy  Act.  It  has  long  been  clear  that 
an  agent  of  a  financial  institution  is 
itself  a  financial  institution  for  purposes 
of  the  Bank  Secrecy  Act,  see  31  CFR 
103.11(n). 

Two  principles  govern  the  allocation 
of  liability  for  failure  to  satisfy  the 
suspicious  transaction  reporting 
obligation  created  by  the  final  rule  with 
respect  to  a  particular  transaction  or 
pattern  of  transactions.  The  first 
principle  is  that  each  money  services 
business  involved  is  responsible  for 
filing  a  report  with  respect  to  a 
transaction  based  on  the  information 
reasonably  available  to  it  about  the 
transactions  it  conducts  and  the 
customers  with  whom  it  deals.  In  the 
case  of  persons  dealing  directly  with  the 
public  at  the  point  of  sale,  that 
information  may  be  different  than  that 
available  to  central  issuer  or  processing 
facilities.  At  the  same  time,  the  relevant 
information,  especially  on  the  part  of 
the  issuer  or  processor,  involves  not 
only  particular  transactions  but  patterns 
(including  overall  volume)  of 
transactions  at  particular  points  of  sale. 

The  second  principle  is  that  the 
liability  of  an  issuer  or  service  provider 
for  acts  of  persons  at  the  point  of  sale 
of  its  financial  products  is  based  upon 
general  legal  principles  governing 
allocation  of  liability  as  between 
principal  and  agent.  As  indicated  in  the 
final  rule  published  in  the  Federal 
Register  on  August  20,  1999,  relating  to 
the  definition  and  registration  of  money 
services  businesses,  FinCEN  believes 
that  the  relationship  between  issuers  or 
service  providers  and  persons  at  the 
point  of  sale  for  particular  products  is 
governed  by  the  law  of  agency,  and  that 
in  most  (if  not  all)  cases  the  businesses 
at  which  these  products  or  services  are 
sold  to  the  public  are  non-servant  agents 
of  the  issuers  or  service  providers 
involved.  Congress'  use  of  the  term 
"agent"  in  31  U.S.C.  5330,  indicates  a 
similar  understanding  on  its  part.^'  (Of 


23  Section  5330  contains  two  provisions  directed 
explicitly  at  "agents"  of  money  services  businesses. 
First,  a  money  services  business  must  maintain  a 
list  containing  the  names  and  addresses  of  its  agents 
and  such  other  information  about  the  agents  as  the 
Secretary  may  require,  and  the  list  must  be  made 
available  upon  request  to  any  appropriate  law 
enforcement  agency.  See  31  U.S.C.  5330(c)(1). 
Second,  the  Secretary  is  to  establish  by  regulation, 
on  the  basis  of  such  criteria  as  the  Secretary  deems 
appropriate,  a  threshold  point  for  treating  an  agent 
of  a  money  services  business  as  itself  a  money 
services  business  for  purposes  of  section  5330.  See 
31  U.S.C.  5330(c)(2). 
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course,  in  cases  in  which  the  products 
or  services  are  offered  at  branches  of  the 
issuers  or  providers,  the  individuals 
involved  are  likely  servants,  rather  than 
non-servant  agents,  of  the  issuers  or 
providers.)  This  understanding,  which 
is  embodied  in  revised  paragraph  (a)(4) 
of  the  final  rule,  is  based  on  the  present 
state  of  the  law  of  agency  as  well  as 
FinCEN's  determination  that  Congress 
believed  that  agency  principles  were  the 
proper  starting  point  for  analysis  of  legal 
relationships  in  this  area.  See  31  U.S.C. 
5318(g)  (including  "agents"  of  financial 
institutions  as  persons  required  to 
report  suspicious  transactions);  cf.  31 
U.S.C.  5330. 

5.  Exemption  From  Obligation  To  File 
Suspicious  Transaction  Reports 

At  least  one  commenter  suggested  that 
the  suspicious  transaction  reporting 
requirement  contained  in  the  final  rule 
should  not  apply  to  money  services 
businesses  that  are  affiliates  or 
subsidiaries  of  banks  or  bank  holding 
companies  because  such  businesses  are 
already  subject  to  the  suspicious 
transaction  reporting  requirements 
imposed  by  the  Federal  Reserve  Board 
on  banks  and  their  non-bank  affiliates  or 
subsidiaries. 24  See  12  CFR  208.62  and 
12  CFR  225.4(f). 

FinCEN  believes  that  to  the  extent 
that  non-bank  affiliates  or  subsidiaries 
of  banks  or  bank  holding  companies 
offer  the  same  kinds  of  services  offered 
by  reporting  money  services  businesses, 
those  non-bank  affiliates  or  subsidiaries 
should  be  subject  to  the  same  suspicious 
transaction  reporting  requirement  as 
other  money  services  businesses.  Not 
applying  the  suspicious  transaction 
reporting  regime  contained  in  the  final 
rule  to  those  non-bank  affiliates  or 
subsidiaries  of  banks  would  ignore  the 
significant  differences  between  banks 
and  money  services  businesses.  See 
supra,  discussion  at  Part  V.B.I. ^s  The 
reporting  threshold  applicable  to  "back- 
office"  functions  of  issuers  of  traveler's 
checks  and  money  orders  has  been 
increased  from  $500  to  $5,000,  the  same 


"  FinCEN  also  received  comments  requesting 
that  the  requirement  to  report  suspicious 
transactions  not  apply  to  clearing  bouses  with 
respect  to  funds  transfers  and  futures  commodities 
merchants.  Those  businesses  have,  for  the  most 
part,  been  carved  out  from  the  definition  of  a  money 
services  bu.siness,  see  31  CFR  103.11(uu)  and  64  FR 
45438  at  45451,  and  are  therefore  not  generally 
subject  to  the  reporting  requirement  described  in 
the  final  rule  contained  in  this  document. 

^'^  See  also  M  FR  45446  (May  21.  1997),  which 
explains  that  entities  in  an  affiliated  group  must  be 
analyzed  separately  to  determine  whether  each 
such  entity  separately  falls  within  the  definition  of 
money  services  business  based  upon  that  entity's 
operation. 


reporting  threshold  as  that  for 
depository  institutions. 

VI.  Section-by-Section  Analysis 

A.  103. ll(ii}— Transaction 

The  final  rule  amends  the  definition 
of  "transaction"  in  the  Bank  Secrecy  Act 
regulations,  31  CFR  103.11(ii),  explicitly 
to  include  the  purchase  of  any  money 
order  and  the  payment  or  order  for  any 
money  remittance  or  transfer.  No  similar 
amendment  is  necessary  in  the  case  of 
traveler's  checks,  which  are  already 
defined  clearly  as  monetary  instruments 
in  that  definition. 

B.  103.15— Determination  by  the 
Secretary 

As  stated  in  the  Notice,  §  103.20  is 
redesignated  as  §  103.15  in  order  to 
make  room  in  part  103  for  the  rule  and 
to  create  space  for  future  changes  to  the 
Bank  Secrecy  Act  regulations. 

C.  103.18— Reports  by  Banks  of 
Suspicious  Transactions 

As  stated  in  the  Notice,  §  103.21  is 
redesignated  as  §  103.18  to  make  room 
in  subpart  B,  "Reports  Required  to  be 
Made,"  for  the  suspicious  transaction 
reporting  requirement  in  this  final  rule. 

D.  103.20(a)— General 

1.  Reporting  Money  Services  Businesses 

Paragraph  103.20(a)(1)  obligates 
issuers  of  traveler's  checks  or  money 
orders,  sellers  or  redeemers  (for 
monetary  value)  of  traveler's  checks  or 
money  orders,  money  transmitters,  and 
the  U.S.  Postal  Service  to  report 
suspicious  transactions  as  required  by 
§  103.20.  The  paragraph  also  permits, 
but  does  not  require,  the  voluntary  filing 
of  a  report  by  a  money  services 
business,  in  situations  in  which 
mandatory  reporting  is  not  required. 2" 

2.  Standard  for  Mandatory  Reporting 

The  final  rule  continues  to  designate 
three  classes  of  transactions  as  requiring 


-"Check  cashers  and  currency  exchangers  are  not 
generally  subject  to  the  suspicious  tran.saction 
reporting  requirement  contained  in  this  document. 
Because  the  operations  of  those  businesses 
generally  involve  disbursement  rather  than  receipt 
of  funds,  the  appropriate  definition  of  suspicious 
activity  involves  issues  not  present  to  the  same 
degree  in  the  case  of  money  transmitters  and  monev 
order  and  traveler's  check  services.  However,  check 
cashing  and  currency  exchange  services  are  subject 
to  the  suspicious  activity  rules  to  the  extent  they 
redeem  either  money  orders  or  traveler's  checks  for 
currency  (U.S.  or  other)  or  other  monetary  or 
negotiable  instruments  and  hence  qualify  as 
redeemers  of  money  orders  or  traveler's  checks,  or 
to  the  extent  that  check  cashers  or  currency 
exchangers  also  offer  money  transmission,  money 
orders,  or  traveler's  check  products.  FinCEN  will 
continue  to  examine  issues  relating  to  the 
appropriate  extension  of  suspicious  transaction 
reporting  to  the  full  range  of  financial  institutions 
subject  to  the  Bank  Secrecy  Act. 


reporting.  The  first  class,  described  in 
paragraph  (a)(2)(i),  includes  transactions 
involving  funds  derived  from  illegal 
activity  or  intended  or  conducted  in 
order  to  hide  or  disguise  funds  or  assets 
derived  from  illegal  activity.  The  second 
class,  described  in  paragraph  (a)(2)(ii), 
involves  transactions  designed,  whether 
through  structiuing  or  other  means,  to 
evade  the  requirements  of  the  Bank 
Secrecy  Act.  The  third  class,  described 
in  paragraph  (a)(2)(iii),  involves 
transactions  that  appear  to  serve  no 
business  or  apparent  lawful  purpose, 
and  for  which  the  money  services 
business  knows  of  no  reasonable 
explanation  after  examining  the 
available  facts  relating  thereto. 

Specific  examples  of  reportable 
suspicious  activity  have  been  removed 
from  the  text  of  the  rule.  However  it 
remains  important  that  each  money 
services  business — whether  it  issues  an 
instrument  or  performs  a  transmission 
function  as  principal,  or  whether  it  is  an 
agent  selling  an  instrument  or  service  on 
behalf  of  another — be  able  to  recognize 
the  sorts  of  transactions  that  may 
require  additional  scrutiny  and  at  the 
same  time  understand  that  not  all  such 
transactions  are  reportable  if  a 
reasonable  explanation  for  the 
circumstances  of  a  particular  transaction 
arises  upon  such  examination.  It  is  a 
signal  characteristic  of  money 
launderers  that  they  seek  to  do  for 
illegitimate  purposes  what  others  do  for 
legitimate  purposes. 

Of  course,  determinations  as  to 
whether  a  report  is  required  must  be 
based  on  all  the  facts  and  circumstances 
relating  to  the  transactions  or  pattern  of 
transactions  in  question.  Different  fact 
patterns  will  require  different  types  of 
judgments.  In  some  cases,  the 
circumstances  of  the  transaction  or 
pattern  of  transactions  may  clearly 
indicate  the  need  to  report.  For 
example,  an  individual's  seeking 
regularly  to  purchase  or  redeem 
instruments  in  bulk,  or  to  purchase 
transmissions  to  multiple  overseas 
locations,  all  to  the  same  named 
beneficiary  should,  in  the  absence  of 
specific  qualifying  circumstances,  place 
the  money  services  business  on  notice 
that  a  suspicious  transaction  is 
underway.  Similarly,  the  fact  that  a 
customer  (i)  refuses  to  provide 
information  necessary  for  the  money 
services  business  to  make  reports  or 
keep  records  required  by  31  CFR  103  or 
other  regulations,  (ii)  provides 
information  that  a  money  services 
business  determines  to  be  false,  or  (iii) 
seeks  to  change  or  cancel  the  transaction 
after  such  person  is  informed  of 
currency  transaction  reporting  or 
information  verification  or 
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recordkeeping  re(  uirements  relevant  to 
tiie  transaction  or  of  the  money  services 
business'  intent  to  file  a  currency 
trcinsaction  repor  with  respect  to  the 
transaction,  would  all  indicate  that  a 
suspicious  activil  y  report  should  be 
filed.  {Of  course,  is  the  rule  makes  clear, 
it  is  unlawful  for  the  money  services 
business  to  notif)  the  customer  that  it 
intends  to  file  or  las  filed  a  suspicious 
transaction  repor  with  respect  to  the 
customer's  activi  y.) 

At  least  one  co  nmenter  questioned 
whether  a  custon  er's  suspected  status 
as  an  undocumei  ted  foreign  national  in 
the  United  States  would,  by  itself, 
require  the  filing  of  a  suspicious  activity 
report.  Paragraph  (a)(2)(i)  of  the  rule 
requires  a  suspic  ous  activity  report  to 
be  filed  where  th  3  reporting  money 
services  business  suspects  or  has  reason 
to  suspect  that  the  customer's  funds  are 
"derived  from  ilbgal  activity."  In  light 
of  this  language,  he  commenter 
requested  that  Fi  iCEN  clarify  whether 
the  funds  with  w  hich  a  suspected 
undocumented  f  ireign  national 
conducts  a  transi  ction  should  be 
deemed  as  havin  i  been  derived  from 
illegal  activity  (/,  s..  illegal  employment 
in  the  United  Stc  tes). 

If  a  reporting  r  loney  services  business 
suspects  that  on<  of  its  customers  is  an 
undocumented  f  )reign  national,  it 
would  be  inappr  jpriate  to  infer,  without 
any  additional  k  cts,  that  any  funds 
possessed  by  tha  t  customer  necessarily 
derive  from  illeg  il  employment  in  the 
United  States.  Fur  example,  the 
customer  may  hi  ve  obtained  the  funds 
as  a  gift.  Moreov  jr.  even  if  the  money 
services  busines  \  knows  or  suspects  that 
the  customer's  fi  inds  were  generated 
from  the  custom  jr's  employment, 
employment  in  he  United  States  as  an 
undocumented   areign  national  is  not 
necessarily  a  vie  lation  of  law. 

For  these  reas  )ns.  FinCEN  believes 
that  a  money  sei  vices  business  would 
not  have  an  obli  ;ation  to  file  a 
suspicious  activ  ty  report  simply 
because  a  custoi  ner  is  an  undocumented 
foreign  national  This  conclusion  is 
consistent  with  he  discussions 
FinCEN's  Office  of  Chief  Counsel  has 
had  regarding  tt  is  matter  with  its 
counterpart  at  i  le  Immigration  and 
Naturalization  J  ervice  of  the  U.S. 
Department  of  J  istice. 

3.  Dollar  Thresh  old  for  Reporting 

(3. 


Paragraphs  1 
establish  the  a 
thresholds  for 
transactions, 
proposed  a  sing 
for  reporting  su  ipicious 
The  final  rule  aq 


.20(a)(2)  and  (3) 
p|)licable  dollar 

porting  suspicious 
In  [the  Notice,  FinCEN 
e  S500  dollar  threshold 

transactions, 
opts  two  different 


dollar  thresholds,  both  markedly  higher 
than  the  proposed  $500  threshold. 

The  first  threshold,  of  $2,000,  as  set 
forth  in  paragraph  103.20(a)(2),  would 
apply  generally  to  each  transaction 
(other  than  one  described  in  paragraph 
103.20(a)(3))  conducted  or  attempted  by, 
at,  or  throu^  a  money  services  business 
or  its  agent.  The  second  threshold,  of 
$5,000,  would  apply  to  transactions 
identified  by  issuers  of  money  orders  or 
traveler's  checks  from  a  review  of 
clearance  records  or  other  similar 
records  of  money  orders  or  traveler's 
checks  that  have  been  sold  or  processed. 

4.  Obligation  to  Report  Suspicious 
Transactions 

31  U.S.C.  5318(g)(1)  authorizes 
Treasury  to  require  suspicious 
transaction  reporting  not  only  by 
financial  institutions  but  by  "any 
director,  officer,  employee,  or  agent  of 
any  financial  institution."  The 
authorization  parallels  the  definition  of 
financial  institution  itself  in  31  U.S.C. 
5312(a)(2)  and  (b).  and  31  CFR 
103.11(n).  The  operating  realities  of 
money  services  businesses  place  special 
importance  on  the  relationships 
between  the  operators  of  the  money 
services  businesses  involved  and  the 
otherwise  unrelated  businesses  that,  in 
many  cases,  serve  as  agents  of  the 
former  to  sell  the  financial  products 
involved,  in  the  case  of  money  orders  or 
traveler's  checks,  or  that  serve,  in  the 
case  of  money  remissions,  as  receivers 
of  the  funds  to  be  transmitted.  One  of 
those  operating  realities  is  that  the 
information  of  a  money  services 
business  that  deals  directly  with  a 
customer  may  differ  from  that 
information  directly  available  to  an 
issuer  or  service  provider. 

Paragraph  (a)(4)  places  responsibility 
for  reporting  a  suspicious  transaction  on 
each  money  services  business  involved 
in  the  transaction.  As  noted  above,  it  is 
important  to  recognize  that  an  agent  of 
a  money  services  business  is  itself  a 
money  services  business  for  this 
purpose  (whether  or  not  it  is  required  to 
register).  Thus,  an  agent  of  a  money 
transmitter  may  (indeed,  usually  will) 
itself  be  a  money  services  business  for 
purposes  of  the  reporting  rule  (although 
not  necessarily  for  purposes  of  the 
registration  rule). 

At  least  one  commenter  asked  that 
FinCEN  clarify  that  multiple  suspicious 
transaction  reports  need  not  be  filed  by 
both  a  money  services  business  and  its 
agent  with  respect  to  the  same 
reportable  transaction.  It  should  be 
noted  that,  with  respect  to  reportable 
transactions  conducted  by  the  agent  of 
a  money  services  business,  the  final  rule 
continues  to  place  a  dual  obligation  to 


file  a  suspicious  transaction  report  on 
both  a  money  services  business  and  its 
agent  as  contemplated  by  31  U.S.C. 
5318(g)(1).  However,  only  one  report 
should  be  filed  with  FinCEN  to  avoid 
double-reporting  on  the  same 
transaction.  This  notion  is  expressed  by 
new  language  added  to  paragraph  (a)(4) 
emphasizing  that  the  dual  obligation 
imposed  does  not  mandate  dual  filing  of 
reports  with  respect  to  the  same 
transaction  or  pattern  of  transactions 
(although  the  filing  of  multiple  reports 
may  be  necessary  if  different  facts  are 
contained  in  the  two  reports). 

5.  Exclusion  of  Stored  Value 

As  noted  in  the  preamble  to  the  final 
rule  on  registration  of  money  services 
businesses.  Treasury  believes  that  a 
business  that  issues  or  facilitates  the 
digital  transfer  of  electronically-stored 
value  27  is  a  money  services  business 
covered  by  the  Bank  Secrecy  Act.^" 
However,  it  is  not  appropriate,  given  the 
infancy  of  the  use  of  stored  value 
products  in  the  United  States,  to  finalize 
a  rule  specifically  dealing  with 
suspicious  transaction  reporting  by  non- 
banks  with  respect  to  stored  value 
products  at  thistime.  Thus,  paragraph 
(a)(5)  continues  to  exempt  transactions 
solely  involving  such  products  from  the 
operation  of  the  rule  at  present.  Many 
commenters  expressed  their  agreement 
with  this  approach. 

E.  103.20(b)— Filing  Procedures 

Paragraph  (b)  continues  to  set  forth 
the  filing  procedures  to  be  followed  by 
money  services  businesses  making 
reports  of  suspicious  transactions. 
Within  30  days  after  a  money  services 
business  becomes  aware  of  a  suspicious 
transaction,  the  business  must  report  the 
transaction  by  completing  a  Suspicious 
Activity  Report-MSB  ^^  ("SAR-MSB") 
and  filing  it  in  a  central  location,  to  be 
determined  by  FinCEN.  The  SAR-MSB 
will  resemble  the  suspicious  activity 
reporting  form'  now  used  by  banks  to 
report  suspicious  transactions;  a  draft 


-  Sfe  31  C;FR  103.1  1(vv),  which  defines  stored 
value. 

-« II  should  be  clearly  understood  that  the 
treatment  of  stored  value  and  similar  products  for 
purposes  of  the  operation  of  31  U.S.C.  5330  and  the 
final  rule  relating  to  the  registration  of  money 
services  businesses  is  solely  a  matter  of  federal  law 
and  cannot  be  taken  as  the  expression  of  any  view 
by  the  Department  of  the  Treasury  on  the  issue 
whether  particular  money  services  businesses  are 
(or,  indeed,  should  be]  withiii  the  scope  of  state 
laws  requiring  the  registration  of  money 
transmitters,  check  cashers,  currency  exchange 
busines.ses,  or  issuers,  sellers,  or  redeemers  of 
money  orders  or  traveler's  checks. 

2»The  terra  "MSB"  is  an  abbreviation  for  "money 
services  businesses"  and  is  used  to  distinguish  the 
form  from  forms  for  reporting  by  other  non-bank 
nnancial  institutions. 
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form  will  be  made  available  for 
comment  when  ready. 

Supporting  documentation  relating  to 
each  SAR-MSB  is  to  be  collected  and 
maintained  separately  by  the  money 
services  business  and  made  available  to 
law  enforcement  and  regulatory 
agencies  upon  request.  Special 
provision  is  made  for  situations 
requiring  immediate  attention,  in  which 
case  money  services  businesses  are  to 
telephone  the  appropriate  law 
enforcement  authority  in  addition  to 
filing  a  SAR-MSB. 

Reports  filed  under  the  terms  of  the 
rule  will  be  lodged  in  a  central  data  base 
(on  the  model  of  the  data  base  used  to 
process,  analyze,  and  retrieve  bank 
suspicious  activity  reports).  Information 
will  be  made  available  electronically  to 
federal  and  state  law  enforcement  and 
regulatory  agencies,  to  enhance  the 
ability  of  those  agencies  to  carry  out 
their  mandates  to  fight  financial  crime. 

F.  103.20(c)— Retention  of  Records 

Paragraph  (c)  continues  to  provide 
that  money  services  businesses  must 
maintain  copies  of  the  SAR-MSBs  they 
file  and  the  original  related 
documentation  (or  business  record 
equivalent)  for  a  period  of  five  years 
Irom  the  date  of  filing.  As  indicated 
above,  supporting  documentation  is  to 
be  made  available  to  FinCEN  and 
appropriate  law  enforcement  authorities 
on  request. 

G.  103.20(d)— Confidentiality  of 
Reports;  Limitation  of  Liability 

Paragraph  103.20(d)  continues  to 
incorporate  the  terms  of  31  U.S.C. 
5318(g)(2)  and  (g)(3).  Thus,  this 
paragraph  specifically  prohibits  persons 
filing  reports  in  compliance  with  the 
final  rule  from  disclosing,  except  to  law 
enforcement  and  regulatory  agencies, 
that  a  report  has  been  filed  or  providing 
any  information  that  would  disclose 
that  a  report  has  been  prepared  or  filed. 
The  paragraph  also  restates  the  broad 
protection  from  liability  for  making 
reports  of  suspicious  transactions 
(whether  such  reports  are  required  by 
the  final  rule  or  made  voluntarily),  and 
for  failure  to  disclose  the  fact  of  such 
reporting,  contained  in  the  statute.  The 
regulatory  provisions  do  not  extend  the 
scope  of  either  the  statutory  prohibition 
or  the  statutory  protection;  however, 
because  Treasury  recognizes  the 
importance  of  these  statutory  provisions 
to  the  overall  effort  to  encourage 
meaningful  reports  of  suspicious 
transactions  and  to  protect  the 
legitimate  privacy  expectations  of  those 
who  may  be  named  in  such  reports,  they 
are  repeated  in  the  rule  to  remind 
compliance  officers  and  others  of  their 


existence.  FinCEN  received  no 
substantive  comments  concerning  this 
paragraph. 

H.  103.20(e)— Compliance 

Paragraph  (e)  continues  to  note  that 
compliance  with  the  obligation  to  report 
suspicious  transactions  will  be  audited, 
and  provides  that  failure  to  comply  with 
the  rule  may  constitute  a  violation  of  the 
Bank  Secrecy  Act  and  the  Bank  Secrecy 
Act  regulations,  which  may  subject  non- 
complying  money  services  businesses  to 
enforcement  action  under  the  Bank 
Secrecy  Act. 

/.  103.20(f)— Effective  Date 

At  least  one  commenter  asked  that 
FinCEN  postpone  the  effective  date  to 
allow  the  industry  the  necessary  time  to 
develop  and  implement  adequate 
compliance  programs.  In  response,  the 
final  rule  provides  that  the  new 
suspicious  activity  reporting  rules  are 
effective  for  transactions  occurring  after 
December  31,  2001. 

Vn.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  rulemaking  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 

Vm.  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4  (Unfunded  Mandates  Act), 
March  22,  1995,  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
a  federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary'  impact 
statement  is  required,  section  202  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
FinCEN  has  determined  that  it  is  not 
required  to  prepare  a  wTitten  statement 
under  section  202  and  has  concluded 
that  on  balance  this  rule  provides  the 
most  cost-effective  and  least 
burdensome  alternative  to  achieve  the 
objectives  of  the  rule. 

DC.  Regulatory  Flexibility  Act 

FinCEN  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  average  money  order  sold 
is  approximately  $102,  and  the  average 
money  transmission  is  approximately 
$240  within  the  United  States  and 
approximately  $320  outside  the  United 
States.  Both  of  these  amounts  are 


substantially  below  the  general  $2,000 
threshold  that  triggers  reporting  under 
the  rule.  Thus,  FinCEN  believes  that  the 
threshold  has  been  set  at  a  level  that 
will  avoid  a  significant  economic 
burden  on  small  entities. 

X.  Paperwork  Reduction  Act  Notices 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
("OMB")  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(d))  under 
control  number  1506-0015.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  control  niunber 
assigned  by  OMB. 

The  collection  of  information  in  this 
final  rule  is  in  31  CFR  103.20(c).  This 
information  is  required  to  be  provided 
pursuant  to  31  U.S.C.  5318(g)  and  31 
CFR  103.20.  This  information  will  be 
used  by  law  enforcement  agencies  in  the 
enforcement  of  criminal  and  regulatory 
laws  and  to  prevent  money  services 
businesses  from  engaging  in  illegal 
activities.  The  collection  of  information 
is  mandatory.  The  likely  recordkeepers 
are  businesses. 

The  estimated  average  recordkeeping 
burden  associated  with  the  collection  of 
information  in  this  final  rule  is  20 
minutes  per  recordkeeper  (based  on  the 
filing  an  estimated  10,000  forms  with  an 
average  recordkeeping  burden  of  20 
minutes  with  respect  to  each  form). 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Financial  Crimes  Enforcement 
Network.  Department  of  the  Treasury, 
2070  Chain  Bridge  Road,  Suite  200, 
Vienna.  VA  22182,  and  to  OMB, 
Attention:  Desk  Officer  for  the 
Department  of  Treasury,  FinCEN,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks  and  banking.  Currency, 
Investigations,  Law  enforcement. 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  above  in  the 
preamble.  31  CFR  part  103  is  amended 
as  follows: 
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PART103— FINikNCIAL 
RECORDKEEPING 
OF  CURRENCY 
TRANSACTION$ 


AND  REPORTING 
lAND  FOREIGN 


1.  The  autho 
continues  to  reati 


rity 


Authority:  12 

31  U.S.C.  5311-! 


US 


.C.  1829b  and  1951-1959; 

I. 

103Hl{ii)(l)  is  revised  to 


53  30. 


any  stock,  bond 
other  monetary 


citation  for  part  103 
as  follows: 


2.  Section 
read  as  follows: 

§103.11     Meaning  of  terms 

»         *         *         * 

(ii)  Transacticn.  (1)  Except  as 
provided  in  pari  graph  (ii)(2)  of  this 
section,  transact  ion  means  a  purchase, 
sale,  loan,  pledg  b,  gift,  transfer,  delivery, 
or  other  disposi  ion,  and  with  respect  to 
a  financial  instil  ution  includes  a 
deposit,  withdrc  wal,  transfer  between 
accounts,  exchaige  of  currency,  loan, 
extension  of  ere  lit.  purchase  or  sale  of 
certificate  of  deposit,  or 
nstrument  or 


investment  security,  purchase  or 
redemption  of  a  ly  money  order, 
payment  or  ord(  r  for  any  money 
remittance  or  tri  msfer,  or  any  other 
payment,  transf  t,  or  delivery  by. 
through,  or  to  a  financial  institution,  by 
whatever  meani  effected. 


3.  In  Subpart 
and  103.21  as  §^ 
respectively,  anp 
read  as  follows: 


1,  redesignate  §§103.20 
103.15  and  103.18, 
add  new  §  103.20  to 


§  1 03.20    Reporti  by  money  services 
businesses  of  suBpicious  transactions. 

(a)  General.  (  )  Every  money  services 
business,  descr  bed  in  §  103.1  l(uu)  (3), 
(4),  (5).  or  (6),  s  lall  file  with  the 
Treasury  Depar  ment,  to  the  extent  and 
in  the  manner  r  jquired  by  this  section, 
a  report  of  any  !  uspicious  transaction 
relevant  to  a  po  isible  violation  of  law  or 
regulation.  Any  money  services 
business  may  a  so  file  with  the  Treasury 
Department,  by  using  the  form  specified 
in  paragraph  (b  (1)  of  this  section,  or 
otherwise,  a  re{  ort  of  any  suspicious 
transaction  thai  it  believes  is  relevant  to 
the  possible  vie  lation  of  any  law  or 
regulation  but  ^  /hose  reporting  is  not 
required  by  thii  section. 

(2)  A  transact  ion  requires  reporting 
under  the  termi  of  this  section  if  it  is 
conducted  or  a  tempted  by,  at,  or 
through  a  mon<  y  services  business, 
involves  or  agg  egates  funds  or  other 
assets  of  at  leas  t  $2,000  (except  as 
provided  in  pai  agraph  (a)(3)  of  this 
section),  and  tl  e  money  services 
business  know  i.  suspects,  or  has  reason 
to  suspect  that  the  transaction  (or  a 
pattern  of  trans  actions  of  which  the 
transaction  is  a  part): 


(i)  hivolves  funds  derived  from  illegal 
activity  or  is  intended  or  conducted  in 
order  to  hide  or  disguise  funds  or  assets 
derived  from  illegal  activity  (including, 
without  limitation,  the  ownership, 
nature,  source,  location,  or  control  of 
such  funds  or  assets)  as  part  of  a  plan 
to  violate  or  evade  any  federal  law  or 
reg\ilation  or  to  avoid  any  transaction 
reporting  requirement  under  federal  law 
or  regulation; 

(ii)  Is  designed,  whether  through 
structuring  or  other  means,  to  evade  any 
requirements  of  this  part  or  of  any  other 
regulations  promulgated  under  the  Bank 
Secrecy  Act.  Public  Law  91-508.  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959.  and  31  U.S.C. 
5311-5330;  or 

(iii)  Serves  no  business  or  apparent 
lawful  purpose,  and  the  reporting 
money  services  business  knows  of  no 
reasonable  explanation  for  the 
transaction  after  examining  the  available 
facts,  including  the  background  and 
possible  purpose  of  the  transaction. 

(3)  To  the  extent  that  the 
identification  of  transactions  required  to 
be  reported  is  derived  from  a  review  of 
clearance  records  or  other  similar 
records  of  money  orders  or  traveler's 
checks  that  have  been  sold  or  processed, 
an  issuer  of  money  orders  or  traveler's 
checks  shall  only  be  required  to  report 

a  transaction  or  pattern  of  transactions 
that  involves  or  aggregates  funds  or 
other  assets  of  at  least  $5,000. 

(4)  The  obligation  to  identify  and 
properly  and  timely  to  report  a 
suspicious  transaction  rests  with  each 
money  services  business  involved  in  the 
transaction,  provided  that  no  more  than 
one  report  is  required  to  be  filed  by  the 
money  services  businesses  involved  in  a 
particular  transaction  (so  long  as  the 
report  filed  contains  all  relevant  facts). 
Whether,  in  addition  to  any  liability  on 
its  own  for  failure  to  report,  a  money 
services  business  that  issues  the 
instrument  or  provides  the  funds 
transfer  service  involved  in  the 
transaction  may  be  liable  for  the  failure 
of  another  money  services  business 
involved  in  the  transaction  to  report  that 
transaction  depends  upon  the  nature  of 
the  contractual  or  other  relationship 
between  the  businesses,  and  the  legal 
effect  of  the  facts  and  circumstances  of 
the  relationship  and  transaction 
involved,  under  general  principles  of  , 
the  law  of  agency. 

(5)  Notwithstanding  the  provisions  of 
this  section,  a  transaction  that  involves 
solely  the  issuance,  or  facilitation  of  the 
transfer  of  stored  value,  or  the  issuance, 
sale,  or  redemption  of  stored  value, 
shall  not  be  subject  to  reporting  under 
this  paragraph  (a),  until  the 


promulgation  of  rules  specifically 
relating  to  such  reporting. 

(b)  Filing  procedures — (1)  What  to  file. 
A  suspicious  transaction  shall  be 
reported  by  completing  a  Suspicious 
Activity  Report-MSB  ("SAR-MSB"). 
and  collecting  and  maintaining 
supporting  documentation  as  required 
by  paragraph  (c)  of  this  section. 

(2)  Where  to  file.  The  SAR-MSB  shall 
be  filed  in  a  central  location  to  be 
determined  by  FinCEN,  as  indicated  in 
the  instructions  to  the  SAR-MSB. 

(3)  When  to  file.  A  money  services 
business  subject  to  this  section  is 
required  to  file  each  SAR-MSB  no  later 
than  30  calendar  days  after  the  date  of 
the  initial  detection  by  the  money 
services  business  of  facts  that  may 
constitute  a  basis  for  filing  a  SAR-MSB 
under  this  section.  In  situations 
involving  violations  that  require 
immediate  attention,  such  as  ongoing 
money  laundering  schemes,  the  money 
services  business  shall  immediately 
notify  by  telephone  an  appropriate  law 
enforcement  authority  in  addition  to 
filing  a  SAR-MSB. 

(c)  Retention  of  records.  A  money 
services  business  shall  maintain  a  copy 
of  any  SAR-MSB  filed  and  the  original 
or  business  record  equivalent  of  any 
supporting  documentation  for  a  period 
of  five  years  from  the  date  of  filing  the 
SAR-MSB.  Supporting  documentation 
shall  be  identified  as  such  and 
maintained  by  the  money  services 
business,  and  shall  be  deemed  to  have 
been  filed  with  the  SAR-MSB.  A  money 
services  business  shall  make  all 
supporting  documentation  available  to 
FinCEN  and  any  other  appropriate  law 
enforcement  agencies  or  supervisory 
agencies  upon  reouest. 

(d)  Confidentiality  of  reports; 
limitation  of  liability.  No  financial 
institution,  and  no  director,  officer, 
employee,  or  agent  of  any  financial 
institution,  who  reports  a  suspicious 
transaction  under  this  part,  may  notify 
any  person  involved  in  the  transaction 
that  the  transaction  has  been  reported. 
Thus,  any  person  subpoenaed  or 
otherwise  requested  to  disclose  a  SAR- 
MSB  or  the  information  contained  in  a 
SAR-MSB,  except  where  such 
disclosure  is  requested  by  FinCEN  or  an 
appropriate  law  enforcement  or 
supervisory  agency,  shall  decline  to 
produce  the  SAR-MSB  or  to  provide 
any  information  that  would  disclose 
that  a  SAR-MSB  has  been  prepared  or 
filed,  citing  this  paragraph  (d)  and  31 
U.S.C.  5318(g)(2),  and  shall  notify 
FinCEN  of  any  such  request  and  its 
response  thereto.  A  reporting  money 
services  business,  and  any  director, 
officer,  employee,  or  agent  of  such 
reporting  money  services  business,  that 


Federal  Register/ Vol.  65,  No.  50 /Tuesday.  March  14,  2000 /Rules  and  Regulations  13693 


makes  a  report  pursuant  to  this  section 
(whether  such  report  is  required  by  this 
section  or  made  voluntarily)  shall  be 
protected  from  liability  for  any 
disclosure  contained  in,  or  for  failure  to 
disclose  the  fact  of,  such  report,  or  both, 
to  the  extent  provided  by  31  U.S.C. 
5318(g)(3). 

(e)  Compliance.  Compliance  with  this 
section  shall  be  audited  by  the 
Department  of  the  Treasury,  through 
FinCEN  or  its  delegees  under  the  terms 
of  the  Bank  Secrecy  Act.  Failure  to 
satisfy  the  requirements  of  this  section 
may  constitute  a  violation  of  the 
reporting  rules  of  the  Bank  Secrecy  Act 
and  of  this  part. 

(f)  Effective  date.  This  section  applies 
to  transactions  occurring  after  December 
31,2001. 

Dated:  March  7,  2000. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 

Network. 

[FR  Doc.  00-5919  Filed  3-8-O0;  3:25  pm] 

BILLING  CODE  4820-03-P 


DEPARTMENT  OF  DEFENSE 
DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AJ87 

Veterans  Education:  Increased 
Allowances  for  the  Educational 
Assistance  Test  Program 

AGENCIES:  Department  of  Defense  and 
Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  law  provides  that  rates  of 
subsistence  allowance  and  educational 
assistance  payable  under  the 
Educational  Assistance  Test  Program 
shall  be  adjusted  annually  by  the 
Secretary  of  Defense  based  upon  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education 
in  the  twelve-month  period  since  the 
rates  were  last  adjusted.  After 
consultation  with  the  Department  of 
Education,  the  Department  of  Defense 
has  concluded  that  the  rates  for  the 
1999-2000  academic  year  should  be 
increased  by  4%  over  the  rates  payable 
for  the  1998-99  academic  year.  The 
regulations  dealing  with  these  rates  are 
amended  accordingly. 
DATES:  Effective  Date:  This  rule  is 
effective  March  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Education 
Advisor,  Education  Service,  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs  (202)  273-7187. 


SUPPLEMENTARY  INFORMATION:  The  law 
(10  U.S.C.  2145)  provides  that  the 
Secretary  of  Defense  shall  adjust  the 
amount  of  educational  assistance  which 
may  be  provided  in  any  academic  year 
under  the  Educational  Assistance  Test 
Program,  and  the  amount  of  subsistence 
allowance  authorized  under  that 
program.  The  adjustment  is  to  be  based 
upon  the  twelve-month  increase  in  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education. 
As  required  by  law,  the  Department  of 
Defense  has  consulted  with  the 
Department  of  Education.  The 
Department  of  Defense  has  concluded 
that  these  costs  increased  by  4%  in  the 
1998-99  academic  year.  Accordingly, 
this  final  rule  changes  38  CFR  21.5820 
and  21.5822  to  reflect  a  4%  increase  in 
the  rates  payable  in  the  1999-2000 
academic  year.  The  changes  to  §  21.5820 
include  adding  provisions  for 
adjustments  to  compensate  for 
rounding,  which  were  not  applicable 
last  year  because  last  year  the  resulting 
numerical  values  did  not  involve 
rounding.  This  final  rule  also  makes 
nonsubstantive  changes  for  the  purpose 
of  clarification. 

Administrative  Procedure  Act 

The  rates  of  subsistence  allowance 
and  educational  assistance  payable 
under  the  Educational  Assistance  Test 
Program  are  determined  based  on  a 
statutory  formula  and,  in  essence,  the 
calculation  of  rates  merely  constitutes  a 
non-discretionary  ministerial  act.  The 
other  changes  made  by  this  document 
are  merely  nonsubstantive  changes  for 
the  purpose  of  clarification. 
Accordingly,  there  is  a  basis  for 
dispensing  with  notice-and-comment 
and  a  delayed  effective  date  under  5 
U.S.C.  552  and  553. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  hereby  certify 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rule  directly  affects  only 
individuals.  Pursuant  to  5  U.S.C.  605(b), 
this  final  rule,  therefore,  is  exempt  from 
the  initial  and  final  regulator^'  flexibility 
analyses  requirements  of  sections  603 
and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  this  final  rule. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 


Conflict  of  interests,  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Health  programs. 
Loan  programs-education,  Loan 
programs-veterans.  Manpower  training 
programs.  Reporting  and  recordkeeping 
requirements.  Schools.  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  November  18,  1999. 
Togo  0.  West.  If.. 
Secretary  of  Veterans  Affairs. 

Approved.:  March  1 ,  2000. 
Curtis  B.  Taylor, 

Colonel,  U.S.  Army.  Principle  Director, 
IMilitan-  Personnel  Policy)  Department  of 
Defense. 

For  the  reasons  set  out  above,  38  CFR 
part  21  (subpart  H)  is  amended  as  set 
forth  below: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  H — Educational  Assistance 
Test  Program 

1.  The  authority  citation  for  part  21, 
subpart  H  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  107;  38  U.S.C. 
501(a),  3695.  5101,  5113.  5303A:  42  U.S.C. 
2000:  sec.  901.  Pub.  L.  96-342.  94  Stat,  mi- 
ll 14,  unless  otherwise  noted. 

2.  Section  21.5820  is  amended  by: 

A.  In  paragraph  (b)(1),  removing 
"1998-99"  and  adding,  in  its  place. 
"1999-2000":  and  by  removing 
"S3, 258"  and  adding,  in  its  place, 
"$3,388". 

B.  In  the  introductory  text  of 
paragraph  (b)(2)(ii),  removing  "1998- 
99"  and  adding,  in  its  place,  "1999- 
2000". 

C.  In  paragraph  (b)(2)(ii)(A).  removing 
"$362"  and  adding,  in  its  place, 
"$376.44";  and  by  removing  "$181"  and 
adding,  in  its  place,  "$188.22". 

D.  In  paragraph  (b)(2)(ii)(B),  removing 
"$12.07"  and  adding,  in  its  place, 
"$12.55";  and  by  removing  "$6.03"  and 
adding,  in  its  place,  "$6.27". 

E.  In  the  introductory'  text  of 
paragraph  (b)(3)(ii),  removing  "1998- 
99"  and  adding,  in  its  place.  "1999- 
2000". 

F.  In  paragraph  (b)(3)(ii)(A).  removing 
"$362"  and  adding,  in  its  place. 
"$376.44";  and  by  removing  "$181"  and 
adding,  in  its  place,  "S188.22". 

G.  In  paragraph  (b)(3)(ii)(B),  removing 
"$12.07"  and  adding,  in  its  place, 

"Si 2.55":  and  by  removing  "S6.03"  and 
adding,  in  its  place.  "S6.27". 

H.  Revising  paragraphs  (b)(2)(ii)(C) 
and  (b)(3)(ii)(C). 

I.  Adding  an  authority  citation  at  the 
end  of  paragraph  (b). 
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The  revisions  4nd  addition  read  as 
follows: 

§  21 .5820    Educational  assistance 


(b)*  *  * 

(2)*   *   * 

(ii)*   *  * 

(C)  Adding  thejtwo 
enrollment  perio  i 
than  a  standard 
amount  will  be  i 
time  student  and 
part-time  studen 

(3)*   *   * 

(ii)*  *  * 

(C)  Adding  the 
enrollment  perio  d 
than  a  standard 
amount  will  be  i 
full-time  student 
for  a  part-time  stydent 


results.  If  the 
is  as  long  as  or  longer 
a  cademic  year,  this 
1  icreased  by  4  for  a  full- 
increased  bv  2  for  a 


two  results.  If  the 
is  as  long  as  or  longer 
i  cademic  year,  this 
icreased  by  4  c  for  a 
and  increased  by  2e 
and 


(Authority:  10  U.S  C.  2143,  2145) 


E822 


plice 


3.  Section  21 

A.  In  paragrap 
"$812"  and  adding 
and  by  removing 
adding,  in  its  pi;  c 

B.  In  paragrap  \ 
"$406"  and  adding 
and  by  removing 
adding,  in  its 

C.  In  paragrap 
"1998-99"  and 
"1999-2000"; 
and  adding,  in 

D.  In  paragraph 
"1998-99"  and 
"1999-2000 
and  adding,  in  i 

E.  Removing 
the  end  of  parag^a 

F.  Revising  th ! 
the  end  of  parag  aph 

The  revision 


§21.5822 

*  * 

(Authority:  10  U.S 


(FR  Doc.  00-6216 

BILLING  CODE  8320-<l  I 


40  CFR  Part  52 

[CA  200-0217 


is  amended  by: 
(b)(l)(i).  removing 

in  its  place,  "$844" 
1998-99"  and 
e,  "1999-2000". 
(b)(l)(ii),  removing 

in  its  place.  "$422" 
1998-99"  and 


"1999-2000". 
(b)(2){i),  removing 
i  dding,  in  its  place, 
by  removing  "$812" 
place,  "$844". 
(b)(2){ii),  removing 
i  dding,  in  its  place, 
'  by  removing  "$406" 
place,  "$422". 
autliority  citation  at 
ph  (bUlKii). 
authority  citation  at 
(b)(2)(ii) 


ax  d 
its 


ai  d 


tie 


r  3ads  as  follows: 


Subsistence  allowance. 

*        * 

C.  2144.  2145) 


Filed  3-13-00;  8:45  am] 

-P 


ENVIRONMENllAL  PROTECTION 
AGENCY 


Ff  L-6550-4] 


Approval  and  P  romulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District 

AGENCY:  Envirojimental  Protection 
Agency  (EPA). 


ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
California  State  Implementation  Plan 
(SIP).  The  revisions  concern  rules  from 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  These 
revisions  concern  the  New  Source 
Review  requirements  and  the 
methodology  for  calculating  faciUty 
allocations  for  oxides  of  nitrogen  (NOx) 
and  oxides  of  sulfur  (SOx)  for  sources 
subject  to  the  Regional  Clean  Air 
Incentives  Market  (RECLAIM)  program 
in  the  SCAQMD.  This  approval  action 
will  incorporate  these  rules  into  the 
Federally  approved  SIP.  The  intended 
effect  of  approving  these  rules  is  to 
regulate  the  construction  and 
modification  of  stationary  sources  and 
the  calculation  of  RECLAIM  facility 
allocations  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
Thus.  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  permitting  in 
nonattainment  areas. 
DATES:  This  rule  is  effective  on  April  28, 
2000  without  further  notice,  unless  EPA 
receives  adverse  comments  by  March 
29,  2000.  If  EPA  receives  such  comment, 
it  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  LX  office  listed  below.  Copies  of 
the  rule  revisions  and  of  EPA's 
evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR^),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105; 
Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  SW, 
Washington,  DC  20460; 
California  Air  Resources  Board, 
Stationeuy  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento.  CA  95812; 
South  Coast  Air  Quality  Management 
District  21865  E.  Copley  Drive 
Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Canaday.  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 


Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1202. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  2002— Allocations  for 
Oxides  of  Nitrogen  (NOx)  and  Oxides  of 
Sulhu-  (SOx),  and  Rule  2005— New 
Source  Review  for  RECLAIM.  These 
rules  were  submitted  by  the  California 
Air  Resources  Board  (CARB)  to  EPA  on 
August  22,  1997,  and  July  23,  1999, 
respectively.  Rule  2002  establishes  the 
methodology  for  calculating  initial 
facility  allocations  for  NOx  and  SOx 
sources  subject  to  the  requirements  of 
the  RECLAIM  program.  Rule  2005  sets 
forth  the  preconstruction  review 
requirements  for  new  facilities  subject 
to  the  requirements  of  the  RECLAIM 
program,  for  modifications  to  RECLAIM 
facilities,  and  for  facilities  that  increase 
their  allocations  to  a  level  greater  than 
their  starting  allocation  plus  non- 
tradable  credits. 

II.  Background 

Rule  2002  was  initially  adopted  by 
the  South  Coast  Air  Quality 
Management  District  Board  on  October 
15,  1993  and  approved  by  EPA  into  the 
California  SIP  on  November  8,  1996  (61 
FR  57775).  The  SCAQMD  Board 
amended  Rule  2002  on  December  7, 
1995;  July  12,  1996  and  February  14, 
1997.  All  of  the  above  versions  of  Rule 
2002  have  been  submitted  to  EPA  for 
SIP  approval.  On  June  15,  1998,  EPA 
approved  the  December  7.  1995  version 
of  Rule  2002  into  the  California  SIP  (63 
FR  32621).  Today  EPA  is  taking  action 
on  the  February  14,  1997  version  of  Rule 

2002. 

Rule  2005  was  also  initially  adopted 
by  the  South  Coast  Air  Quality 
Management  District  Board  on  October 
15,  1993  and  approved  by  EPA  into  the 
California  SIP  on  November  8,  1996  (61 
FR  57775).  The  SCAQMD  Board 
adopted  revisions  to  Rule  2005  on 
December  7,  1995;  May  10,  1996;  July 
12,  1996;  February  14, 1997  and  most 
recently,  April  9, 1999.  All  of  the  above 
versions  of  Rule  2005  have  been 
submitted  to  EPA  for  SIP  approval, 
except  the  December  7,  1995  version. 
On  June  15,  1998,  EPA  approved  the 
May  10,  1996  version  of  Rule  2005  into 
the  California  SIP  (63  FR  32621).  Today 
EPA  is  taking  action  on  the  April  9, 
1999  version  of  Rule  2005. 

We  evaluated  Rules  2002  and  2005  for 
consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  We  have 
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found  that  the  revisions  made  to  Rules 
2002  and  2005  meet  the  applicable  EPA 
requirements. 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA  or  the 
Act)  were  enacted.  Public  Law  101-549, 
104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671q.  The  air  quality  planning 
requirements  for  the  reduction  of  NOx 
emissions  through  reasonably  available 
control  technology  (RACT)  are  set  out  in 
section  182(f)  of  the  CAA.  On  November 
25,  1992,  EPA  published  a  proposed 
rule  entitled  "State  Implementation 
Plans;  Nitrogen  Oxides  Supplement  to 
the  General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule."  (the  NOx 
Supplement)  which  describes  the 
requirements  of  section  132(f).  The  NOx 
supplement  should  be  referred  to  for 
further  information  on  the  NOx 
requirements  and  is  incorporated  into 
this  document  by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182(c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  The  South  Coast 
Air  Quality  Management  District  is 
classified  as  extreme; '  therefore  this 
area  was  subject  to  the  RACT 
requirements  of  section  182(b)(2),  cited 
below,  and  the  November  15,  1992 
deadline. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
techniques  guidelines  (CTG)  document 
or  a  post-enactment  CTG  document)  by 
November  15,  1992.  There  were  no  NOx 
CTGs  issued  before  enactment  and  EPA 
has  not  issued  a  CTG  document  for  any 
NOx  sources  since  enactment  of  the 
CAA.  The  RACT  rules  covering  NOx 
sources  and  submitted  as  SIP  revisions 
are  expected  to  require  final  installation 
of  the  actual-NOx  controls  as 
expeditiously  as  practicable,  but  no  later 
than  May  31,  1995. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  subject  rules  were  adopted  as 
part  of  SCAQMD's  efforts  to  achie.ve  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 
the  CAA  requirements  cited  above.  The 


'  The  Suuth  Coast  Air  Quality  Management 
District  retained  its  designation  of  nonattainment 
and  was  classifled  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  dale  of 
enactment  of  the  CAA.  See  56  FR  56694  (November 
6,  1991). 


following  is  EPA's  evaluation  and  final 
action  for  these  rules. 

in.  EPA  Evaluation  and  Action 

On  June  15,  1998.  EPA  approved  into 
the  SIP  a  version  of  Rule  2002 — 
Allocations  for  Oxides  of  Nitrogen 
(NOx)  and  Oxides  of  Sulfur  (SOx)  that 
had  been  adopted  by  SCAQMD  on 
December  7,  1995.  Revisions  to  this  rule 
were  subsequently  adopted  by 
SCAQMD  on  July  12,  1996  and  Februar>' 
14,  1997  and  submitted  to  EPA.  While 
EPA  can  only  act  on  the  most  recently 
submitted  version,  EPA  reviewed 
relevant  materials  associated  with 
superseded  versions. 

SCAQMD  submitted  Rule  2002— 
Allocations  for  Oxides  of  Nitrogen 
(NOx)  and  Oxides  of  Sulfur  (SOx)  was 
revised  to  clarify  that  the  SCAQMD  is 
not  required  to  print  out  the  entire 
Facility  Permit  when  the  Facility  Permit 
is  reissued  to  reflect  necessary  updates. 
Only  updated  sections  of  the  reissued 
Facility  Permit  need  be  printed  out  at 
the  beginning  of  each  compliance  year. 
Language  has  also  been  added  to  Rule 
2002  that  stipulates  that  the  axmually 
reissued  permit  shall  list  a  facility's 
initial  starting  allocation,  starting  Non- 
Tradable  Credits  (NTC),  and  the 
facility's  allocations  as  well  as  any 
RECLAIM  Trading  Credits  (RTCs) 
obtained  pursuant  to  SCAQMD  Rule 
2007  for  the  next  fifteen  years.  Rule 
2002  language  has  also  been  modified  to 
replace  incorrect  emissions  factors  or  to 
add  emissions  factors  for  some  source 
categories.  These  source  categories 
include  fluid  catalytic  cracking  units 
(FCCUs).  delacquering  furnaces,  pot 
furnaces,  new  and/or  modified  boilers, 
and  exempted  internal  combustion 
engines  (ICEs).  Unnecessary  emissions 
factors  have  been  removed  from  Rule 
2002  for  the  following  categories:  ICE 
Large  Bore  Engines.  Reported  Value. 
Waste  Gas  Flare.  Facility  Surveyed 
Emissions  Inventory.  Petroleum 
Refining,  and  Petroleiun  Refining 
^wdown  Systems.  Finally,  language 
has  been  added  to  Rule  2002  so  that  the 
year  2003  allocation  level  will  continue 
for  years  subsequent  to  2010.  A  more 
detailed  discussion  of  these 
modifications  to  Rule  2002  can  be  found 
in  the  Technical  Support  Document 
(TSD)  for  Rule  2002  dated  January  10. 
2000. 

On  June  15.  1998,  EPA  approved  into 
the  SIP  a  version  of  Rule  2005 — New 
Source  Review  for  RECLAIM  that  had 
been  adopted  by  SCAQMD  on  May  10, 

1996.  Revisions  to  this  rule-were 
subsequently  adopted  by  the  SCAQMD 
Board  on  July  12.  1996.  February'  14. 

1997.  and  April  9.  1999  and  submitted 
to  EPA.  While  EPA  can  only  act  on  the 


most  recently  submitted  version.  EPA 
reviewed  relevant  materials  associated 
with  superseded  versions. 

SCAQMD  submitted  Rule  2005— New 
Source  Review  for  RECLAIM  was 
revised  to  clarify  New  Source  Review 
requiremients  for  a  change  of  operator, 
and  to  clarify  that  the  current 
requirements  for  modifications  to 
existing  facilities  include  modifications 
to  facilities  that  received  all  perihits  to 
construct  after  January  1.  1994.  A  more 
detailed  discussion  of  these 
modifications  to  Rule  2005  can  be  found 
in  the  Technical  Support  Document 
(TSD)  for  Rule  2005  dated  January  10. 
2000. 

In  determining  the  approvability  of  a 
NOx  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.-  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble, 
cited  above  (57  FR  55620).  In  the  NOx 
Supplement.  EPA  provides  guidance  on 
how  RACT  will  be  determined  for 
stationary  sources  of  NOx  emissions. 
While  most  of  the  guidance  issued  by 
EPA  on  what  constitutes  RACT  for 
stationary  sources  has  been  directed 
towards  application  for  VOC  sources, 
much  of  the  guidance  is  also  applicable 
to  RACT  for  stationary  sources  of  NOx 
(see  section  4.5  of  the  NOx 
Supplement).  In  addition,  pursuant  to 
section  183(c).  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs).  that  identify  alternative  controls 
for  categories  of  stationary  sources  of 
NOx-  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationar\' 


-  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-19a7  ozone  and  carljon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987); 
issues  Relating  to  VOC  Regulation  Culpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
appendix  D  of  November  24.  1987  Federal  Rej;i.ster 
document"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25. 1988). 
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rV.  Adminlstrati  i^e  Requirements 

A.  Executive  Order  12866 

The  Office  of 
(0MB)  has  exetnbted 
action  from  Exequtive 
Regulatory  Plan: 


I  lanagement  and  Budget 
this  regulatory 
Order  12866. 
ing  and  Review. 


Order  12875. 
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governn  ent  provides  the  funds 
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b^ 


EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  nde  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is   - 
not  subject  to  Executive  Order  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
fiidian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  goverrunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 


Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summciry  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
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State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  Si  00  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  28,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 


Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compound. 

Dated:  January  21,  2000. 
Laura  Yoshii, 
Deputy  Regional  Administrator,  Region  IX. 

Part  52.  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(268)  and  (271)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

***** 


(c)  *   *  * 

(268)  New  and  amended  regulations 
for  the  following  agencies  were 
submitted  on  July  23.  1999.  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District.  * 

{!)  Rule  2005  adopted  on  April  9, 
1999. 
***** 

(271)  New  and  amended  regulations 
for  the  following  agencies  were 
submitted  on  August  22,  1997,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  2002  adopted  on  February  14, 
1997. 


[FR  Doc.  00-6094  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6560-3] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List  Update 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

Jacksonville  Municipal  Landfill 

Superfund  Site  from  the  National 

Priorities  List. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 


Region  6  announces  the  deletion  of  the 
Jacksonville  Municipal  Landfill 
Superfund  Site  ("the  Site")  from  the 
National  Priorities  List  (NPL).  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  the  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended.  The 
EPA  and  the  State  of  Arkansas 
Department  of  Environmental  Quality 
(ADEQ),  have  determined  that  the 
remedial  action  for  the  Site  has  been 
successfully  completed  and  that  no 
further  action  is  warranted. 
EFFECTIVE  DATE:  March  14.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathleen  Aisling,  Remedial  Project 
Manager,  U.S.  EPA  (6SF-LT),  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733. 
(214)  665-8509  or  1-800-533-3508, 
aisling.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Jacksonville 
Municipal  Landfill  Site,  Jacksonville. 
Arkansas. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  in  the  Federal 
Register  on  November  9,  1999  (60  FR 
15737).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
January  9,  2000.  EPA  received  no 
comments. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  envirorunent  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  remedial 
actions  may  be  taken  at  sites  deleted 
from  the  NPL.  Deletion  of  a  site  from  the 
NPL  does  not  affect  responsible  party 
liabihty  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals.  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply. 

Dated:  February  28.  2000. 
Jern-  Clifford, 
Deputy  Regional  Administrator.  Region  6. 

For  the  reasons  set  out  in  the 
Preamble,  40  CFR  part  300  is  amended 
as  follows: 
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Authoritv:  42  U. 

1321(c)(2);  E.O.  12 
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Appendix  B — [A|aendedl 
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BILLING  CODE  6560-50|-P 


'  citation  for  pcirt  300 
as  follows: 

C.  9601-9657:  33  U.S.C. 
;  77.  56  FR  54757.  3  CFR 
E.O.  12580.  52  FR  2923: 
p.  193. 


ix  B  to  part  300 
Arkansas  ("AR")  by 
name  "Jacksonville 
Jacksonville,  AR". 
iled  3-13-00:  8:45  am] 


DEPARTMENT  QF  COMMERCE 

National  Oceani^  and  Atmospheric 
Administration 

50  CFR  Part  679 


00021 1039-0039-01;  I.D. 


[Docket  No.  i 
030800A] 


Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish  Fisheries 
by  Vessels  using  Hook-and-Line  Gear 
in  the  Gulf  of  Alt  iska 


AGENCY:  Nationa 
Service  (NMFS) 
Atmospheric  Ad^i 
Commerce. 
action:  Closure. 
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Marine  Fisheries 
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INFORMATION:  NMFS 
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Fishery  Management 
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Act 


a )pear 


the  other  hook-and-line  fishery,  which 
is  defined  at  §679.21{d)(4)(iii){C),  was 
established  by  the  Final  2000  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (65  FR  8298,  February  18,  2000) 
for  the  first  season,  the  period  January 
1,  2000,  through  May  17,  2000,  as  250 
metric  tons.  The  other  hook-and-line 
fishery  includes  all  groundfish  except 
sablefish  or  demersal  shelf  rockfish. 

In  accordance  with  §  679.21(d)(7)(ii), 
the  Administrator,  Alaska  Region, 
NMFS.  has  determined  that  the  first 
seasonal  apportionment  of  the  2000 
Pacific  halibut  bycatch  mortality 
allowance  specified  for  the  hook-and- 
line  groundfish  fisheries  other  than 
sablefish  or  demersal  shelf  rockfish  in 
the  GOA  has  been  caught. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  groundfish  other 
than  sablefish  or  demersal  shelf  rockfish 
by  vessels  using  hook-and-line  gear  in 
the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  first  seasonal 
apportionment  of  the  2000  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  groundfish  fisheries 
other  than  sablefish  or  demersal  shelf 
rockfish  by  vessels  using  hook-and-line 
gear  in  the  GOA.  A  delay  in  the  effective 
date  is  impracticable  and  contrary  to  the 
public  interest.  Further  delay  would 
only  result  in  overharvest,  which  would 
disrupt  the  FMP's  objective  of 
apportioning  Pacific  halibut  bycatch 
allowances  throughout  the  year.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  9,  2000. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  00-6194  Filed  3-9-00;  2:34  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  000211040-0040-01;  I.D. 
030700B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Using  Hook-and-line  or  Pot 
Gear  in  the  Bering  Sea  and  Aleutian 
Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  vessels  using 
hook-and-line  or  pot  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  first  seasonal 
allowance  of  the  2000  total  allowable 
catch  (TAG)  of  Pacific  cod  allocated  for 
vessels  using  hook-and-line  or  pot  gear 
in  this  area. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  March  10,  2000.  until  1200 
hrs,  A.l.t.,  September  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  first  seasonal  allowance  of  the 
TAG  of  Pacific  cod  allocated  to  vessels 
using  hook-and-line  or  pot  gear  in  the 
BSAI  during  the  time  period  January  1 
to  April  30  was  established  by  the  Final 
2000  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (65  FR  8282, 
February  18,  2000)  as  65,000  metric  tons 
(mt).  The  second  seasonal  allowance  for 
the  time  period  May  1  to  August  31  was 
established  as  0  mt.  See 
§679.20(c)(3)(iii)and 
§679.20(a)(7)(i)(A). 

In  accordance  with  §679.20(d)(l){i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  first  seasonal 
allowance  of  the  TAG  of  Pacific  cod 
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allocated  to  vessels  using  hook-and-line 
or  pot  gecir  in  the  BSAI  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  64,900  mt,  and  is  setting 
aside  the  remaining  100  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20{d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  Pacific  cod  for  vessels  using 
hook-and-line  or  pot  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  first  seasonal 
allowance  of  the  2000  TAG  of  Pacific 
cod  allocated  to  vessels  using  hook-arid- 
line  or  pot  gear  in  the  BSAI.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The 
Pacific  cod  directed  fishing  first 
seasonal  allowance  established  for 
vessels  using  hook-and-line  or  pot  gear 
will  soon  be  reached.  Further  delay 
would  only  result  in  overharvest,  which 
would  disrupt  the  FMP's  objective  of 
providing  sufficient  Pacific  cod  to 


support  bycatch  needs  in  other 
anticipated  groundfish  fisheries 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  can  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  8.  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-6193  Filed  3-9-00;  2:33  pm] 
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INFORMATION  CONTACT: 

Chairman,  Northeast 
L^vel  Radioactive  Waste 


Commission,  703  Hebron  Avenue. 
Glastonbury.  CT  06033.  (860)  633-2060. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Compact  was  established  by  "The 
Omnibus  Low-Level  Radioactive  Waste 
Compact  Consent  Act  of  1985."  Public 
Law  99-240,  Title  II  (the  "Act").  The 
Act  gave  Congress"  consent  to 
agreements  between  and  among  states 
that  were  designed  to  facilitate  the 
regional  disposal  of  low-level 
radioactive  waste  ("waste"),  thereby 
promoting  the  health  and  safety  of  the 
region.  Connecticut  and  New  Jersey  are 
current  members  of  the  Compact.  The 
Act  also  established  the  Commission 
and  gave  it  authority,  inter  alia,  to 
promulgate  rules,  conduct  hearings, 
receive  and  act  on  applications  to 
become  eligible  states,  develop  regional 
plans  to  ensure  safe  and  effective 
management  of  waste  within  the  region, 
designate  a  host  state  for  siting  of  a 
regional  disposal  facility,  enter 
agreements  for  the  importation  of  waste 
into  the  region  and  export  of  waste  from 
the  region,  impose  sanctions,  and 
establish  criteria  for  disposal  fees.  The 
Commission  consists  of  one  voting 
member  from  Coimecticut  and  one 
voting  member  from  New  Jersey. 

Since  the  establishment  of  the 
Compact,  there  has  been  no  regional 
disposal  facility  to  receive  waste 
generated  within  the  Compact  states. 
Nevertheless,  at  various  times,  regional 
generators  have  been  able  to  dispose  of 
their  waste  at  other  facilities  [e.g.,  at 
facilities  located  in  Clive,  Utah,  and 
Barnwell.  South  Carolina).  Those 
facilities  have  not  always  been  available 
for  disposal  of  all  of  the  waste  generated 
within  the  region,  however,  and  the 
Commission  has  sought  to  make 
available  more  reliable  access  to  waste 
disposal  facilities.  Current  regional 
generators  anticipate  that  they  will  need 
assured  access  to  waste  disposal 
facilities  for  the  next  50  years  until  all 
of  the  currently  licensed  nuclear  power 
stations  are  fully  decommissioned  and 
all  spent  nuclear  fuel  has  been  removed 
from  the  sites.  With  these  needs  in 
mind,  the  Commission  seeks  to  ensure 
the  long-term  availability  of 
approximately  800,000  cubic  feet  of 
disposal  space  to  accommodate  all 
classes  of  low-level  waste.  The 
Commission  also  seeks  to  stabilize  fees 
for  waste  disposal. 


The  Commission  has  determined  that 
it  may  be  in  the  interests  of  the  Compact 
states  to  declare  another  state  eligible 
for  membership  in  the  Compact  if  (a) 
that  state  is  willing  to  become  the 
voluntary  host  state  and  (b)  membership 
in  the  Compact  would  achieve 
important  objectives  for  both  the  current 
member  states  and  any  petitioning  state. 
Article  VII. e.  of  the  Compact  permits  the 
Commission  to  "establish  such 
conditions  as  it  deems  necessary  and 
appropriate  to  be  met  by  a  state 
requesting  eligibility  as  a  party  state  to 
this  compact."  The  Commission  has 
further  determined  that  the 
identification  and  implementation  of 
reasonable  conditions  to  be  applied 
when  evaluating  a  petition  for  new 
party  state  eligibility  are  essential  to  the 
long-term  health  and  safety  of  the 
region. 

This  rule  is  intended  to  establish  the 
conditions  for  party  state  eligibility 
contemplated  by  Article  VII. e.  of  the 
Compact  and  the  criteria  for  fee  and 
surcharge  systems  contemplated  by 
Article  IV.i.(15)  of  the  Compact.  The 
rule  specifies  the  procedures  that  the 
Commission  will  follow  for  receiving 
petitions  for  party  state  eligibility.  It 
then  describes  the  essential  conditions 
for  declaring  a  state  eligible  for 
membership  in  the  Compact.  Those 
conditions  include  agreements  (a)  to  be 
the  sole  host  state  until  all  currently 
licensed  nuclear  power  stations  in  the 
region  have  been  decommissioned,  (b) 
to  warrant  the  availability  of  800,000 
cubic  feet  of  disposal  capacity  for 
Connecticut  and  New  Jersey  generators, 
(c)  to  assure  stable,  predictable  disposal 
fees  that  are  no  greater  than  generators 
in  Connecticut  and  New  Jersey  paid  at 
the  end  of  1999,  (d)  to  give  flexibility  for 
generators  to  dispose  of  waste  elsewhere 
at  their  discretion,  (e)  to  indemnify  the 
existing  party  states  for  any  potential 
environmental  liability  caused  by  their 
membership  in  the  Compact  and  by 
operation  of  the  regional  disposal 
facility,  and  (f)  to  ensure  an  equitable 
schedule  for  return  of  a  portion  of  any 
incentive  payment  made  by  the  existing 
party  states  if  the  regional  disposal 
facility  ceases  to  be  available  for  any 
reason. 

The  Commission  believes  that  this 
rule  will  further  promote  health  and 
safety  within  the  region.  It  will  provide 
a  mechanism  to  consider  a  long-term 
resolution  for  disposal  of  low-level 
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radioactive  waste  generated  within  the 
region.  It  will  establish  the  essential 
conditions  that  must  be  satisfied  before 
declaring  a  state  eligible  for  membership 
in  the  Compact.  The  rules  are  consistent 
with  and  will  further  the  purposes  of 
the  Compact  and  the  Low-Level 
Radioactive  Waste  Policy  Act,  as 
amended  (Pub.  L.  96-573;  Pub.  L.  99- 
240,  Title  I). 

The  Commission  solicits  comments 
on  the  proposed  rule  from  any 
interested  party.  After  the  close  of  the 
comments  period,  the  Commission  will 
hold  hearings  to  consider  the  comments 
and  any  other  appropriate  evidence. 
Upon  adoption  of  final  rules,  the 
Commission  will  use  those  rules  to 
evaluate  any  petition  for  eligibility  to 
become  a  party  state. 

Statutory  Authority 

Authority  for  this  rulemaking  is 
provided  to  the  Commission  by  The 
Omnibus  Low-level  Radioactive  Waste 
Compact  Consent  Act  of  1985,  Public 
Law  99-240,  section  227,  Art.  IV(i)(7), 
Art.  Vll(e)  ,  99  Stat.  1842,  1914,  1921- 
22. 

Public  Participation  in  Rulemaking 
Proceedings 

The  Commission  seeks  and 
encourages  oral  and  written  testimony 
and  comments  from  all  interested 
persons  regarding  this  proposed  rule. 
The  Commission  recognizes  the  benefit 
of  the  valuable  insights  and  active 
participation  of  all  segments  of  the 
affected  community  including 
consumers,  utility  and  other  generators, 
cuid  govertiments  in  the  developijient 
and  administration  of  this  rule. 

Requests  to  provide  oral  testimony  at 
the  public  hearing  should  be  submitted 
to  Kevin  McCarthy,  Chairman, 
Northeast  Interstate  Low-Level 
Radioactive  Waste  Commission,  703 
Hebron  Avenue,  Glastonbury,  CT  06033, 
and  must  be  received  by  April  13,  2000, 
for  the  requestor  to  be  placed  on  the 
speaker's  list.  The  Commission  may 
limit  the  time  allotted  to  individual 
speakers  as  it  deems  necessar>'  and 
appropriate.  Persons  who  have  not 
submitted  requests  in  advance  will  be 
accommodated,  time  permitting,  at  the 
discretion  of  the  Commission. 

Request  for  Comments 

Any  person  may  participate  in  the 
rulemaking  proceeding  independent  of 
the  hearing  process  by  submitting 
written  comments  to  the  Commission. 
Comments  may  be  submitted  at  any 
time  before  April  13,  2000.  Written 
comments  received  after  this  date 
(including  at  the  hearings)  will  be 
considered  if  it  is  practical  to  do  so. 


Please  note:  Comtnents  will  be  made  part 
of  the  record  of  the  rulemaking  proceeding 
only  if  they  identify  the  author's  name, 
address,  and  occupation,  and  if  they  include 
a  statement  describing  the  factual  basfs  for 
the  comments. 

List  of  Subjects  in  10  CFR  Part  1800 

Administrative  practice  and 
procedure.  Hazardous  waste. 
Radioactive  material. 

Kevin  McCarthy, 

Chairman.  Northeast  Low-Level  Radioactive 
Waste  Commission. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
establish  chapter  XVIII,  consisting  of 
part  1800,  in  title  10  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

CHAPTER  XVIU— NORTHEAST  LOW- 
LEVEL  RADIOACTIVE  WASTE 
COMMISSION 

PART  1800— DECLARATION  OF 
PARTY  STATE  ELIGIBILITY  FOR 
NORTHEAST  LOW-LEVEL 
RADIOACTIVE  WASTE  COMPACT 

Sec. 

1800.10  Purpose  and  scope. 

1800.11  Definitions. 

1 800. 1 2  Procedures  for  declaring  a  state 
eligible  for  membership  in  the  Compact. 

1800.13  Conditions  for  becoming  an  eligible 
party  state. 

1800.14  Modification  to  and  enforcement  of 
the  rule  in  this  part. 

Authority:  Sec.  227,  Art.  IV(i)(7).  Art. 
Vll(e),  Pub.  L.  99-240,  99  Stat.  1842,  1914, 
1921-1922. 

§  1800.10    Purpose  and  scope. 

Pursuant  to  Articles  IV.i.(l).  (7),  (15), 
and  VlI.e.  of  the  Northeast  Low-Level 
Radioactive  Waste  Compact  (enacted  by 
the  "Omnibus  Low-Level  Radioactive 
Waste  Compact  Consent  Act  of  1985," 
Public  Law  99-240,  99  Stat.  1842,  Title 
I)  (the  "Compact"),  the  Northeast  Low- 
Level  Waste  Policy  Commission  (the 
"Commission")  establishes  through  this 
part  the  conditions  that  it  deems 
necessary  and  appropriate  to  be  met  by 
a  state  requesting  eligibility  to  become 
a  party  state  to  this  Compact.  The 
Commission  shall  apply  these 
conditions  to  evaluate  the  petition  of 
any  state  seeking  to  be  eligible  to 
become  a  party  state  pursuant  to  Article 
VII  of  the  Compact. 

§1800.11    Definitions. 

The  definitions  contained  in  Article  II 
of  the  Compact  and  Article  I.B.  of  the 
Commission's  By  Laws  shall  apply 
throughout  this  part.  For  the  purposes  of 
this  part,  additional  terms  are  defined  as 
follows: 

(a)  By  Laws  refers  to  the  Commission's 
By  Laws  as  adopted  and  amended  by 


the  Commission  pursuant  to  Article 
IV.c.  and  Article  IV.i.(7)  of  the  Compact, 
most  recently  amended  on  December  10. 
1998,  and  dated  July  1999; 

(b)  Person  means  an  individual, 
corporation,  business  enterprise  or  other 
legal  entity,  either  public  or  private,  and 
expressly  includes  states; 

(c)  Nuclear  power  station  means  any 
facihty  holding  a  license  from  the  U.S. 
Nuclear  Regulatory  Commission  under 
10  CFR  part  50. 

(d)  Existing  party  states  means 
Connecticut  and  New  Jersey 
collectively. 

§  1 800.1 2    Procedures  for  declaring  a  state 
eligU)ie  for  niembership  in  the  Compact. 

(a)  Any  state  seeking  to  become  an 
eligible  state  under  the  Compact  shall 
submit  to  the  Chairman  of  the 
Commission  six  copies  of  a  petition  to 
become  an  eligible  state.  The  petition 
shall  discuss  each  of  the  conditions 
specified  in  §  1800.13  and  shall: 

(1)  Affirm  that  the  petitioning  state 
fully  satisfies  each  condition;  or 

(2)  Explain  why  the  petitioning  state 
does  not  or  caimot  fully  satisfy  any 
particular  condition. 

fb)  Upon  receipt  of  a  petition  from 
any  state  seeking  to  become  an  eligible 
state  under  the  Compact,  the 
Commission  shall  publish  a  notice  in 
accordance  with  Article  I.F.I,  of  the  By 
Laws  and  shall  initiate  an  adjudicatory 
proceeding  to  act  on  the  petition.  Any 
person  may  submit  written  comments 
on  a  petition,  and  all  such  comments 
must  be  received  by  the  Commission 
within  30  days  of  notice  that  a  petition 
has  been  submitted. 

(c)  The  Commission  shall  evaluate  the 
petition  against  the  conditions  for 
declaration  of  an  eligible  state  specified 
in  §  1800.13.  As  part  of  the  proceeding 
to  evaluate  a  petition  to  become  an 
eligible  state,  the  Commission  may,  in 
its  discretion,  conduct  a  hearing 
pursuant  to  Article  rv.i.(6)  of  the 
Compact  and  Article  V.F.l.  of  the 
Commission's  By-Laws.  For  good  cause 
shown,  the  Commission  may  issue  an 
order  shortening  the  notice  period  for 
hearings  provided  in  Article  I.F.I,  of  the 
By  Laws  to  a  period  of  not  less  than  ten 
days. 

(d)  After  review  of  the  petition  and 
after  any  hearing,  if  held,  the 
Commission  shall  issue  an  order 
accepting  or  rejecting  the  petition  or 
accepting  the  petition  with  conditions. 
If  the  Commission  accepts  the  petition 
without  conditions,  the  petitioning  state 
shall  be  declared  an  eligible  state  and 
shall  become  a  new  party  state  upon 
passage  of  the  Compact  by  its  state 
legislature,  repeal  of  all  statutes  or 
statutory  provisions  that  pose 


13702 


H  the  I 


jrigin  il 


unreasonable 
capability  of  the 
conditions  for  e" 
by  the  Conimissit)n) 
arrangement  to 
Article  IV.j.(l). 
accepts  the  petition 
petitioning  state 
state  by  satisfyir 
in  the  Commission 
providing  an 
incorporating  its 
the  conditions  ir 
Commission's 
will  consider  the 
part  of  the  o 
proceeding  and 
accepting  or  n 
petition. 

(e)  A  state  that 
declaration  as  an 
rejected  by  the 
a  new  petition  at 
Commission  wil 
petition  without 
petition  but  may 
in  any  prior 
new  petition 

(f)  The  ~ 
a  petition  for 
state  shall  be 
the  Commissionis 
part. 


\/il 


availability  of  a 
facility  that  will 
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im  )ediments  to  the 
itate  to  satisfy  the 
(1;  nihility  (as  detennined 
and  payment  of  (or 
the  fee  specified  in 
Commission 
with  conditions,  the 
nay  become  an  eligible 
all  of  the  conditions 
s  order  emd 
aminded  petition 

compliance  with  all  of 
this  subpart  and  in  the 
ler.  The  Commission 
amended  petition  as 
"  adjudicatory 
ill  issue  a  new  order 
ejecting  the  amended 

submits  a  petition  for 
eligible  state  that  is 
Commission  may  submit 
any  time.  The 
consider  the  new 
reference  to  the  prior 
use  evidence  obtained 
prodeeding  to  evaluate  the 

Commission's  consideration  of 
dec  laration  of  an  eligible 
gov  erned  by  the  Compact. 
By  Laws,  and  this 


§  1 800.1 3    Condit  ons  for  becoming  an 
eligible  party  state . 

The  Commissi  an  shall  evaluate  a 
petition  to  becor  le  an  eligible  party  state 
on  the  basis  of  tl  e  following  conditions 
and  criteria: 

(a)  To  be  eligible  for  Compact 
membership,  a  s  ate  must  agree  that  it 
will  be  the  volui  tary  host  state  upon 

Compact  and  will 
continue  to  be  tl  e  voluntary  host  state 
for  a  least  that  p(  sriod  of  time  until  all 
currently  license  d  nuclear  power 
stations  within  t  le  region  have  been 
fully  decommiss  ioned  and  their  licenses 
(including  any  1;  censes  for  storage  of 
spent  nuclear  fu  5I  under  10  CFR  part 
72)  have  been  te-minated. 

fb)  To  be  eligi  )le  for  Compact 
membership,  a  state  must  agree  that,  so 

oning  state  remains 
within  the  Com|  act,  it  will  be  the  sole 
host  state. 

(c)  To  be  eligible  for  Compact 
membership,  a  s  tate  must  warrant  the 

egional  disposal 

accommodate  800,000 


cubic  feet  of  wa;  te  from  generators 
located  within  t  le  borders  of  the 
existing  party  st  ites. 

(d)  To  oe  eligi  jle  for  Compact 
membership,  a  s  tate  must  agree  to 
establish  a  unifc  rm  fee  schedule  for 
waste  disposal  a  t  the  regional  disposal 
facility  that  shal  I  apply  to  all  generators 


within  the  region.  That  uniform  fee 
schedule,  including  all  surcharges 
(except  new  surcharges  imposed 
pursuant  to  Article  V.f.3.  of  the 
Compact),  shall  not  exceed  the  average 
fees  that  generators  within  the  existing 
party  states  paid  for  disposal  at  the 
Barnwell,  South  Carolina,  facility  at  the 
end  of  calendar  year  1999.  adjusted 
annually  based  on  an  acceptable 
inflation  index. 

(e)  To  be  eligible  for  Compact 
membership,  a  state  must  agree  with  the 
existing  states  that  regional  generators 
shall  be  permitted  to  process  or  dispose 
of  waste  at  sites  outside  the  Compact 
boundaries  based  solely  on  the 
judgment  and  discretion  of  each 
regional  generator. 

In  To  be  eligible  for  Compact 
membership,  a  state  must  agree  with  the 
existing  states  that  the  Commission  may 
authorize  importation  of  waste  from 
non-regional  generators  for  the  purpose 
of  disposal  only  if  the  host  state 
approves  and  such  importation  does  not 
jeopardize  the  warranted  availability  of 
800,000  cubic  feet  of  disposal  capacity 
for  waste  produced  by  generators  within 
the  existing  party  states.  A  new  party 
state  must  agree  that  regional  generators 
shall  not  pay  higher  fees  than  non- 
regional  generators  and  that  all  books 
and  records  related  to  the  establishment 
or  collection  of  fees  shall  be  available 
for  Commission  review. 

(g)  To  be  eligible  for  Compact 
membership,  in  addition  to  the  express 
limitations  on  non-host  state  and 
Commission  liability  provided  in  the 
Compact,  a  state  must  agree  to 
indemnify  the  Commission  or  the 
existing  party  states  for  any  damages 
incurred  solely  because  of  the  new 
state's  membership  in  the  Compact  and 
for  any  damages  associated  with  any 
injury  to  persons  or  property  during  the 
institutional  control  period  as  a  result  of 
the  radioactive  waste  and  waste 
management  operations  of  any  regional 
facility.  The  petitioning  state  must  agree 
that  this  indemnification  obligation  will 
survive  the  termination  of  the 
petitioning  state's  membership  in  the 
Compact. 

(h)  To  be  eligible  for  Compact 
membership,  a  state  must  agree  that  any 
incentive  payments  made  by  the 
existing  party  states  as  an  inducement 
for  a  state  to  join  the  Compact  will  be 
returned  to  the  existing  party  states, 
with  interest,  on  a  pro  rata  basis  if,  for 
any  reason,  the  regional  disposal  facility 
ceases  to  be  available  to  generators  in 
the  existing  party  states  for  a  period  of 
more  than  six  months  (other  than 
periods  that  have  been  expressly 
approved  and  authorized  by  the 
Commission)  or  is  unavailable  for 


disposal  of  800,000  cubic  feet  of  waste 
from  generators  within  the  borders  of 
the  existing  states.  In  the  event  of  such 
unavailability,  the  new  party  state  must 
agree  to  return  the  incentive  payments 
based  on  the  following  schedule: 

(1)  75%  of  the  incentive  payment  if 
the  regional  facility  becomes 
unavailable  prior  to  December  31,  2001; 

(2)  50%  of  the  incentive  payment  if 
the  regional  facility  becomes 
unavailable  on  or  after  January  1,  2002, 
and  prior  to  December  31,  2003; 

(3)  30%  of  the  incentive  payment  if 
the  regional  facility  becomes 
unavailable  on  or  after  January  1,  2003, 
and  prior  to  December  31.  2005; 

(4)  20%  of  the  incentive  payment  if 
the  regional  facility  becomes 
unavailable  on  or  after  January  1,  2006, 
and  prior  to  December  31,  2008; 

(5)  10%  of  the  incentive  payment  if 
the  regional  facility  becomes 
imavailable  on  or  after  January  1,  2009, 
and  prior  to  the  time  when  all  currently 
licensed  nuclear  power  stations  within 
the  region  have  been  fully 
decommissioned  and  their  licenses 
(including  any  licenses  for  storage  of 
spent  nuclear  fuel  under  10  CFR  part 
72)  have  been  terminated. 

(i)  To  be  eligible  for  Compact 
membership,  a  state  must  agree  with  the 
existing  states  that  once  a  new  party 
state  has  been  admitted  to  membership 
in  the  Compact  pursuant  to  these  rules, 
declaration  of  any  other  state  as  an 
eligible  party  state  will  require  the 
unanimous  consent  of  all  members  of 
the  Commission. 

§  1 800.1 4    Modification  to  and  enforcement 
of  the  rule  in  this  part. 

(a)  Because  of  the  importance  of  the 
conditions  for  declaration  of  an  eligible 
state  under  the  Compact,  the  rule  in  this 
part  may  only  be  modified,  amended,  or 
rescinded  after  a  public  hearing  held 
pursuant  to  Article  IV. i. (6)  of  the 
Compact  and  Article  V.F.I,  of  the 
Commission's  By  Laws  and  by  a 
unanimous  vote  of  all  members  of  the 
Commission. 

(b)  Any  party  state  may  enforce  the 
rules  in  this  part  by  bringing  an  action 
against  or  on  behalf  of  the  Commission 
in  the  United  States  District  Court  for 
the  District  of  Columbia  pursuant  to 
Article  FV.n.  of  the  Compact. 

(c)  If.  for  any  reason,  any  portion  of 
the  rules  in  this  part  shall  be  declared 
invalid  or  unenforceable,  the  remainder 
of  the  rules  in  this  part  shall  remain  in 
full  force  and  effect. 

[FR  Doc.  00-6228  Filed  3-13-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM170;  Notice  No.  25-00-01- 
SC] 

Special  Conditions:  Raytheon  Aircraft 
Company  Model  4000;  High  Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Raytheon  Aircraft 
Company  Model  4000  airplane.  This 
airplane  will  utilize  new  avionics/ 
electronics  and  electrical  systems  that 
will  perform  critical  functions.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  existing  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  April  13,  2000. 
ADDRESSES:  Comments  on  these 
proposed  special  conditions  may  be 
mailed  in  duplicate  to:  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Attn:  Rules  Docket  (ANM- 
114),  Docket  No.  NM170,  1601  Lind 
Avenue  SW.,  Renton,  Washington, 
98055-4056;  or  delivered  in  duplicate  to 
the  Transport  Airplane  Directorate  at 
the  above  address.  Comments  must  be 
marked:  Docket  No.  NM170.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2145;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  above. 


All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator. 
The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM170."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  May  3,  1996,  Raytheon  Aircraft 
Company,  PO  Box  85,  Wichita,  Kansas 
67201-0085,  submitted  an  application 
for  a  new  type  certificate  for  the 
Raytheon  Model  4000.  The  significant 
aircraft  design  features  include  an  84 
inch  diameter  graphite  composite 
fuselage,  new  metal  wing  and  a  graphite 
composite  skin  on  aluminum  sub- 
structure empennage.  The  Model  4000 
is  69  feet,  2  inches  in  length  and  61  feet, 
9  inches  in  width.  It  has  a  Primus  Epic 
flightdeck,  and  two  aft  mounted 
PW308A  engines.  There  are  12  forward- 
facing  seats  and  a  forward  observer  seat. 
The  significant  systems  features  include 
a  new  state  of  the  art  integrated 
avionics/electronics  and  electrical 
systems  suite.  The  avionics/electronics 
and  electrical  systems  installed  in  this 
airplane  have  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Raytheon  Aircraft  Company  must  show 
that  the  Model  4000  meets  the 
applicable  provisions  of  part  25,  as 
amended  by  Amendment  25-1  through 
Amendment  25-87  thereto. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Raytheon  Aircraft 
Company  Model  4000  airplane  because 
of  novel  or  unusual  design  features, 
special  conditions  are  prescribed  under 
the  provisions  of  14  CFR  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  4000  must 
comply  with  the  part  25  fuel  vent  and 
exhaust  emission  requirements  of  14 


CFR  part  34  and  the  part  25  noise 
certification  requirements  of  14  CFR 
part  36,  and  the  FAA  must  issue  a 
finding  of  regulatorv  adequacy  pursuant 
to  §611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §2 1.1 7(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Raytheon  Aircraft  Company 
Model  4000  airplanes  will  utihze  new 
avionics/electronics  and  electrical 
systems  that  will  perform  critical 
functions.  These  systems  may  be 
vulnerable  to  HIRF  external  to  the 
airplane.  The  significant  systems 
features  include  a  new  state  of  the  art 
integrated  avionics/electronics  and 
electrical  systems  suite.  The  avionics/ 
electronics  and  electrical  systems 
installed  in  this  aircraft  have  the 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airpleme. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensiu^  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Raytheon  Aircraft  Company 
Model  4000,  which  require  that  new 
avionics/electronics  and  electrical 
systems  that  perform  critical  functions 
be  designed  and  installed  to  preclude 
component  damagoand  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
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the  airplane,  and  the  use  of  composite 
material  in  the  ai  -plane  structure,  the 
immunity  of  criti  :al  avionics/ 
electronics  and  e  ectrical  systems  to 
HIRF  must  be  est  iblished. 


It  is  not  possib 


e  to  precisely  define 


the  HIRF  to  whic  i  the  airplane  will  be 
exposed  in  servic  e.  There  is  also 
uncertainty  cone  sming  the  effectiveness 
of  airframe  shiek  ing  for  HIRF. 
Furthermore,  col  pling  of 
electromagnetic  <  nergy  to  cockpit- 
installed  equipm  jnt  through  the  cockpit 
window  aperture  s  is  undefined.  Based 
on  surveys  and  a  lalysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  com  )liance  with  the  HIRF 
protection  specia  condition  is  shown 
with  either  paragraph  1.  OR  2  below: 

threat  of  100  volts  rms 
field  strength  from  10 


1.  A  minimum 
per  meter  electric 
KHz  to  18  GHz. 
a.  The  threat  must  be  applied  to  the 
md  their  associated 
without  the  benefit  of 


system  elements 
wiring  harnesses 
airframe  shieldin  i- 

h.  Demonstrati  )n  of  this  level  of 
protection  is  esta  Dlished  through  system 
tests  and  analysi; . 

2.  A  threat  ext«  mal  to  the  airframe  for 
both  of  the  foUov  ing  field  strengths  for 
the  frequency  rai  ges  indicated. 


The  field  strengt|)s 
of  peak  of  the 
the  computer  modulat 

The  threat  levql 
the  result  of  an 
studies  on  the 
of  the  ongoing 
Electromagnetic 
Working  Group 
Rulemaking  Advisory 


Applicability 

As  discussed 
conditions  are  a 
4000  airplane.  S 
Company  apply 


Field  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  .. 

50 

50 

lOOkHz-SOOkHz  , 

50 

50 

500  kHz-2  I^Hz  ... 

50 

50 

2  [VIHz-30  I^Hz 

100 

100 

30  f^Hz-70  MHz  .. 

50 
50 

50 

70  MHz-100  MHz 

50 

IOOMHz-200  MHz 



100 

100 

200  MHz-400  MHz 



100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz  .. 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz^  GHz  



3000 

200 

4  GHz-6  GHz  



3000 

200 

6  GHz-8  GHz  

1000 

200 

8GHZ-12GHZ  

3000 

300 

12GHZ-18GHZ  .. 

2000 

200 

18  GHz^O  GHz    . 

600 

200 

are  expressed  in  terms 
mean-square  (rms)  over 
ion  period. 

s  identified  above  are 
review  of  existing 
sufjject  of  HIRF,  in  light 
of  the 
effects  Harmonization 
the  Aviation 
Committee. 


FAA: 


(fl 


a  3ove,  these  special 
I  plicable  to  the  Model 
ould  Raytheon  Aircraft 
it  a  later  date  for  a 


change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  these 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§21.101(a){l). 

Conclusion 

This  action  affects  only  certain  design 
features  on  the  Raytheon  Aircraft 
Company  Model  4000  airplanes.  It  is  not 
a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements, 

PART  25— {AMENDED] 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Raytheon 
Aircraft  Company  Model  4000 
airplanes. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields  (HIRF). 
Each  electrical  and  electronic  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  fields. 

2.  For  the  purpose  of  this  special 
condition,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Is.sued  in  Renton,  Washington,  on  March  6, 
2000. 
Vi  L.  Lipski 

Acting  Manager.  Transport  Airplane 

Directorate.  Aircraft  Certification  Service, 

ANM-WU. 

[FR  Doc.  00-r.l27  Filed  3-10-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AGL-06] 

Proposed  modification  of  Class  E 
Airspace;  Holland,  Mi 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  E  airspace  at  Holland,  MI. 
An  Area  Navigation  (RNAV)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  26  has  been  developed 
for  Tulip  City  Airport.  Controlled 
airspace  extending  upward  from  7D0 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  increase  the  radius  of  the  existing 
Class  E  airspace  for  Tulip  City  Airport. 
DATES:  Comments  must  be  received  on 
or  before  May  1,  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  OO-AGL-06,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory  decision 
on  the  proposal.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  number  and  be 


Federal  Register /Vol.  65,  No.  50 /Tuesday,  March  14,  2000 /Proposed  Rules 


13705 


submitted  in  triplicate  to  the  address 
listed  above.  Cominenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  00- 
AGL-06."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calHng  (202)  267-3484. 
Conununications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Holland,  MI,  by 
increasing  the  radius  of  the  existing 
Class  E  airspace  for  Tulip  City  Airport. 
Controlled  airspace  extending  upward 
ft'om  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9G  dated 
September  1,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — {!) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [AMENDED] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16.  1999,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  Ml  E5  Holland.  MI  (Revised) 

Holland.  Park  Township  Airport.  Ml 

(Lat.  42°  47'  45"  N.,  long.  86°  09'  43"  W.)  " 
Holland.  Tulip  City  Airport,  MI 

(Lat.  42°  44'  35"  N.,  long.  86°  06'  18"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Park  Township  Airport,  and 
within  2.7  miles  each  side  of  the  037°  bearing 
from  Park  Township  Airport,  extending  from 
the  6.3-mile  radius  to  7.4  miles  northeast  of 


the  airport,  and  within  a  7.9-mile  radius  of 
the  Tulip  City  Airport. 

***** 

Issued  in  Des  Plaines.  Illinois  on  March  1 . 
2000. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division 

[FR  Doc.  00-6221  Filed  3-13-00;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ANE-91] 

RIN  2120-AA66 

Proposed  Modification  of  tt>e  East 
Coast  Low  Airspace  Area 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  the  East  Coast  Low  Airspace 
Area.  Specifically,  this  action  proposes 
to  modify  the  East  Coast  Low  airspace 
area  by  extending  the  boundaries  further 
east,  south,  and  southwest  of  the 
Nantucket  Airport,  MA,  and  lowering 
the  controlled  airspace  floor  in  this  new 
area  to  2,000  feet  mean  sea  level  (MSL). 
The  FAA  is  proposing  this  action  to 
provide  additional  controlled  airspace 
for  aircraft  operations  arriving  and 
departing  the  Nantucket  Airport. 
DATES:  Conunents  must  be  received  on 
or  before  April  24.  2000. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division,  ANE-500,  Docket  No. 
99-ANE-91 ,  Federal  Aviation 
Administration,  New  England  Region 
Headquarters,  12  New  England 
Executive  Park.  Burlington.  MA  01803. 
The  oificial  docket  may  be  examined  in 
the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington.  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  ANE-500.  Federal  Aviation 
Administration.  New  England  Regional 
Headquarters.  12  New  England 
Executive  Park.  Burlington.  MA  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teny  Brown,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
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SUPPLEMENTARY  ir  FORMATION: 

Comments  Invite  i 

Interested  parti  3S  are  invited  to 
participate  in  thii  proposed  rulemaking 
by  submitting  sue  h  written  data,  views, 
or  arguments  as  t  ley  may  desire. 
Comments  provic  ing  supporting  facts 
for  the  views  and  suggestions  presented 
are  particularly  h  jlpful  in  developing 
reasoned  regulate  r\'  decisions  on  the 
proposal.  Comtnents  are  specifically 
invited  on  the  ovi  trail  regulatory, 
aeronautical,  economic,  environmental, 
and  energy-relate  d  aspects  of  the 
proposal.  Commi  nications  should 
identify  the  airsp  ice  docket  number  and 
be  submitted  in  t  iplicate  to  the  address 
listed  above.  Con  menters  wishing  the 
FAA  to  acknowle  dge  receipt  of  their 
comments  on  thii  notice  must  submit 
with  those  commsnts  a  self-addressed, 
stamped  postcarc  on  which  the 
following  statem(  nt  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
ANE-91."  The  p(  stcard  will  be  date/ 
time  stamped  an(  returned  to  the 
commenter.  All  c  immunications 
received  on  or  be  ore  the  specified 
closing  date  for  c  )mments  will  be 
considered  befon  taking  action  on  the 
proposed  rule.  Tl  le  proposal  contained 
in  this  notice  ma  r  be  changed  in  light 
of  comments  rec(  ived.  All  comments 
submitted  will  b(  available  for 
examination  in  tie  Rules  Docket  both 
before  and  after  t  le  closing  date  for 
comments.  A  rep  art  summarizing  each 
substantive  publi  c  contact  with  FAA 
personnel  concei  ned  with  this 
rulemaking  also  '  vill  be  filed  in  the 
docket. 

Availability  of  N|»RM's 

An  electronic 
may  be  downloa(  ed 
and  suitable  softi  vare 
regulations  secti(  n 
electronic  bullet^ 
(telephone:  703- 
Federal  Regist 
board  service  (te  eph 
1661).  Internet  uiers 
Federal  Register 
www.access.gpo 
recently  publis 
documents. 

Any  person 
Notice  of  Propos  ;d 
by  submitting  a 
Aviation  Admi 
Traffic  Airspace 
400, 800  Independence 
Washington,  DC 
(202) 267-8783. 
identify  the  notite 
this  NPRM.  Pers  )ns 
placed  on  a  mail  ing 
NPRM's  should 


ters 


shifd 


may 


lec 


c  opy  of  this  document 
using  a  modem 
from  the  FAA 
of  the  Fedworld 
board  service 
J21-3339) or  the 
electronic  bulletin 
one:  202-512- 
may  reach  the 
s  web  page  at  http:// 
gov/nara  for  access  to 
rulemaking 


obtain  a  copy  of  this 
Rulemaking  (NPRM) 
quest  to  the  Federal 
n  stration.  Office  of  Air 
Vlanagement,  ATA- 
Avenue,  SW., 
20591,  or  by  calling 
[lommunications  must 
or  docket  number  of 
interested  in  being 
list  for  future 
:all  the  FAA's  Office  of 


Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  1 1-2 A,  Notice   . 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  proposing  to  amend  14 
CFR  part  71  to  modify  the  East  Coast 
Low  airspace  area  by  extending  the 
present  airspace  boundaries  further  east, 
south,  and  southwest  of  the  Nantucket 
Airport  and  lowering  the  controlled 
floor  in  this  area  to  2,000  feet  MSL.  This 
proposed  modification  would  provide 
additional  airspace  to  allow  for  more 
efficient  control  of  Nantucket  Airport 
arrivals  and  departures. 

Offshore  Airspace  Area  designations 
are  published  in  paragraph  6007  of  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16,  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  offshore  airspace  area 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Reconunended  Practices. 

The  application  of  International 
Standards  and  Recommended  Practices 
by  the  FAA,  Office  of  Air  Traffic 
Airspace  Management,  in  areas  outside 
U.S.  domestic  airspace,  is  governed  by 
the  Convention  on  International  Civil 
Aviation.  Specifically,  the  FAA  is 
governed  by  Article  12  and  Annex  11, 
which  pertain  to  the  establishment  of 
necessary"  air  navigational  facilities  and 


services  to  promote  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  trsific. 
The  purpose  of  Article  12  and  Annex  11 
is  to  ensure  that  civil  aircraft  operations 
on  international  air  routes  are 
performed  under  uniform  conditions. 

The  International  Standards  and 
Reconunended  Practices  in  Annex  1 1 
apply  to  airspace  under  the  jiuisdiction 
of  a  contracting  state,  derived  from 
ICAO.  Annex  11  provisions  apply  when 
air  traffic  services  are  provided  and  a 
contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  this 
responsibility  may  apply  the 
International  Standeirds  and 
Recommended  Practices  that  are 
consistent  with  standards  and  practices 
utilized  in  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention,  state-owned  aircraft  are 
exempt  from  the  Standards  and 
Recommended  Practices  of  Annex  11. 
The  United  States  is  a  contracting  state 
to  the  Convention. 

Article  3(d)  of  the  Convention 
provides  that  participating  state  aircraft 
will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft.  Since  this  action 
involves,  in  part,  the  designation  of 
navigable  airspace  outside  the  United 
States,  the  Administrator  is  consulting 
with  the  Secretary  of  State  and  the 
Secretary  of  Defense  in  accordance  with 
the  provisions  of  Executive  Order 
10854. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565, 3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
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September  16,  1999,  is  eimended  as 
follows: 

Paragraph  6007    Offshore  Airspace  Areas 

*  *  *  *  * 

East  Coast  Low  [Revised] 

That  airspace  extending  upward  from 
2.000  feet  MSL  bounded  on  the  west  and 
north  by  a  line  12  miles  from  and  parallel  to 
the  U.S.  shoreline  and  on  the  south  and  east 
by  a  line  beginning  at  lat.  39°25'46''  N..  long. 
74°02'34"  W.;  to  lat.  39°02'05"  N.,  long. 
73°39'30"  W.;  to  lat.  40°04'20"  N..  long. 
72°30'00"  W.;  to  lat.  40"37'14"  N..  long. 
72°30'00"  W.:  and  that  airspace  bounded  on 
the  west  and  north  by  a  line  12  miles  from 
and  parallel  to  the  U.S.  shoreline  and  on  the 
south  and  east  by  a  lirie  beginning  at  lat. 
40°41'00"  N.,  long.  72°17'00"  W.,  thence 
along  the  northern  boundary  of  Warning 
Areas  W-106B  and  W-105A  to  lat.  40°58'33" 
N..  long.  70°59'00''  VV.:  to  lat.  40^48'30"  N.. 
long.  70°30'00"  VV.;  to  lat.  40°59'00"  N..  long. 
69°40'00"  W.;  to  lat.  41''30'00"  N.,  long. 
69°10'00"  VV.;  to  lat.  42^05'00"  N.,  long. 
69°30'00"  VV.;  to  lat.  42°17'00"  N..  long. 
69''49'30"  W.;  to  lat.  42°17'00"  N..  long. 
70°00'00"  W.;  to  lat.  43'^17'00"  N.,  long. 
70°00'00"  VV.;  to  lat.  43°33'56"  N..  long. 
69°29'12"  VV. 


Is.sued  in  Washington,  DC,  on  March  2, 
2000. 

Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 
[FR  Doc.  00-6123  Filed  3-1.3-00;  8:45  ami 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  97-ASO-19] 

RIN  2120-AA66 

Proposed  Modification  of  Jet  Route  J- 
41;  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
notice  of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
August  8,  1998.  The  FAA  proposed  to 
modify  Jet  Route  J— 41  (J-41)  by  altering 
J— 41  between  the  Lee  County,  FL,  Verj' 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  and 
the  Seminole,  FL,  VORTAC.  Since  the 
issuance  of  the  NPRM,  the  FAA  has 
taken  other  actions  to  enhance  the 
management  of  aircraft  operations  in  the 
west/central  Florida  area.  Based  on  this 
latter  action-,  the  FAA  is  withdrawing 
the  notice  to  modify  J-41. 


DATE:  This  withdrawal  is  made  on 
March  14,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Brown,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  August 
8,  1998,  an  NPRM  was  published  in  the 
Federal  Register  proposing  to  amend  14 
CFR  part  71  to  modify  1-41  (63  FR 
41485).  Interested  parties  were  invited 
to  participate  in  the  rulemaking  process 
by  submitting  written  data,  views,  or 
arguments  regarding  the  proposal.  No 
comments  were  received  on  the 
proposal. 

The  FAA  originally  proposed  to 
modify  J-41  to  improve  the  management 
of  aircraft  operating  in  the  west/central 
area  of  Florida  and  eliminate  congestion 
in  the  area  around  the  St.  Petersburg 
VORTAC.  Since  the  issuance  of  this 
NPRM,  the  FAA  has  expanded  the 
service  volume  of  the  Seminole 
VORTAC  which  has  eliminated 
congestion  over  the  St.  Petersburg 
VORTAC  by  allowing  dual  flows  of 
aircraft  into  the  west/central  Florida 
area.  In  light  of  this  recent 
improvement,  the  FAA  has  decided  to 
withdraw  its  proposal  to  modify  J-41  at 
this  time. 

List  of  Subjects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Withdrawal 

In  consideration  of  the  foregoing,  the 
Notice  of  Proposed  Rulemaking, 
Airspace  Docket  No.  97-ASO-19,  as 
published  in  the  Federal  Register  on 
August  8,  1998  (63  FR  41485),  is  hereby 
withdrawn. 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

Issued  in  Washington,  DC,  on  Marc:h  3, 
2000. 

Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 
(FR  Doc.  00-6124  Filed  3-13-00;  8:45  am) 
BILLING  COOe  4910-13-P 


POSTAL  SERVICE 

39  CFR  Part  952 

Rules  of  Practice  in  Proceedings 
Relative  to  False  Representation  and 
Lottery  Orders 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Postal  Service  proposes 
to  amend  the  Rules  of  Practice  in 
Proceedings  Relative  to  False 
Representation  and  Lottery  Orders  to 
establish  administrative  procedures  for 
issuing  subpoenas  and  imposing  the 
statutorily  authorized  civil  penalties  in 
proceedings  conducted  under  39  U.S.C. 
3005(a). 

DATES:  Comments  must  be  received  on 
or  before  April  13,  2000. 

ADDRESSES:  Written  comments  should 
be  mailed  to  Diane  M.  Mego,  Staff 
Counsel,  Judicial  Officer  Department, 
2101  Wilson  Blvd.,  Suite  600,  Arlington, 
VA  22201-3078.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between 
8:15  a.m.  and  4:45  p.m.,  Monday 
through  Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Mego,  Esq.  70.3-812-1905. 
SUPPLEMENTARY  INFORMATION:  The 
Deceptive  Mail  Prevention  and 
Enforcement  Act.  Pub.  L.  No.  106-168. 
113  Stat.  1806,  enacted  on  December  12. 
1999,  generally  provides  for  the 
amendment  of  chapter  30  of  title  39. 
United  States  Code,  to  provide  for  the 
nonmailability  of  certain  deceptive 
matter  relating  to  sweepstakes,  skill 
contests,  and  facsimile  checks  as  well  as 
amending  provisions  relating  to 
administrative  procedures  and  orders 
and  adding  civil  penalties  relating  to 
such  matters. 

The  Act  grants  the  Judicial  Officer 
authority  to  issue  subpoenas  requiring 
the  attendance  and  testimony  of 
witnesses  and  the  production  of  any 
records  (including  books,  papers, 
documents,  and  other  tangible  things 
which  constitute  or  contain  evidence) 
which  the  Judicial  Officer  considers 
relevant  or  material  in  any  statutory' 
proceeding  conducted  under  39  U.S.C. 
3005(a).  The  Act  also  authorizes  new 
administrative  civil  penalties. 

The  Postal  Service  is  proposing  to 
make  the  following  amendments  to  39 
CFR  Part  952  to  authorize  the  Judicial 
Officer  to  issue  subpoenas  under  39 
U.S.C.  3005(a)  and  impose  civil 
penalties  for  purposes  of  the  Deceptive 
Mail  Prevention  and  Enforcement  Act. 

List  of  Subjects  in  39  CFR  Part  952 

Administrative  practice  and 
procedure.  Fraud,  False 
Representations.  Lotteries,  Penalties, 
Postal  Service. 

PART  952— [AMENDED] 

1.  The  authority  citation  for  part  952 
is  revised  to  read  as  follows: 

Authority:  39  U.S.C.  204.  401.  3005.  3012. 
3016. 
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§952.5    [Amended] 

2.  Section  95; 
adding  "and/or 
penalties"  to  this 
sentence. 


5  is  amended  by 
the  assessment  of  civil 
end  of  the  first 


§952.7    [Amended] 

3.  Section  95 

A.  Adding  "aid/or 
civil  penalties 
3012"  to  theen( 
and 

B.  Inserting 
civil  penalties 
appropriate  under 
the  phrase  "re 
the  matter  com] 
sentence. 


.7(b)  is  amended  by: 
the  assessment  of 
a^ithorized  by  39  U.S.C. 
of  the  first  sentence; 


a; 


entatively  assess  such 
he  considers 
applicable  law;"  after 
of  mail  uiu-elated  to 
dlained  of;"  in  the  third 


lease  i 


§952.11     [Amemed] 

4.  Section  952 

A.  Adding  "a* 
penalties"  after 
sentence  of  para  ;raph 

B.  Adding  "aifd/or 
penalties"  after 
(b). 


11  is  amended  by: 
d/or  assess  civil 
orders"  in  the  second 
(a);  and 
assess  civil 
'orders"  in  paragraph 


§952.17    [Amended] 

5.  Section  952.1 
bv  adding  "§  95: 
"§952.21". 

6.  Section  95^19  is  revised  to  read  as 
follows: 


7(b)(10)  is  amended 
.19  and"  before 


( th 
t  le 


§  952.1 9    Subpoc  nas. 

(a)  General.  U  3on 
either  party  file< 
on  his  own  initi  itive 
officer  may  issu  ; 

(1)  Testimony 
deposing  of  a  w  tness 
county  where  tli  e 
employed  or  transacts 
person,  or  at  an 
convenient  for 
specifically  det^-mined 
officer; 

(2)  Testimony 
attendance  of  a 
of  taking  testimony 

(3)  Productior 
to  paragraphs 
section,  the 
the  deposition 
designated  in 

(b)  Voluntary  vooperat. 
is  expected 

(1)  To  coopen  t 
witnesses  and 
control  as  reque  sted 
without  issuance 

(2)  To  secure 
desired  third-pa^ 
possible. 

(c)  Requests  ft 
request  for  a  sul  poena 
extent  practical 

(i)  At  the  sami  ( 
deposition  is  fil^d;  or 


written  request  of 
with  the  Recorder  or 

the  presiding 

a  subpoena  requiring: 

at  a  deposition.  The 

in  the  city  or 

witness  resides  or  is 

business  in 
er  location 
witness  that  is 

by  the  presiding 


at  a  hearing.  The 
'  vitness  for  the  purpose 
at  a  hearing;  and 
of  records.  In  addition 
(l)and{a){2)ofthis 
proifuction  by  the  witness  at 
hearing  of  records 
subpoena. 

ion.  Each  party 


a 


,  or 
th3 


e  and  make  available 
idence  under  its 

by  the  other  party, 
of  a  subpoena,  and 
voluntary  production  of 
y  records  whenever 

( >/•  subpoenas.  (1)  A 
shall  to  the 
De  filed: 
time  a  request  for 


(ii)  15  days  before  a  scheduled 
hearing  where  the  attendance  of  a 
witness  at  a  hearing  is  sought. 

(2)  A  request  for  a  subpoena  shall 
state  the  reasonable  scope  and  general 
relevance  to  the  case  of  the  testimony 
and  of  any  records  sought. 

(3)  The  presiding  officer,  in  his 
discretion,  may  honor  requests  for 
subpoenas  not  made  within  the  time 
limitations  specified  in  this  paragraph. 

(d)  Requests  to  quash  or  modify.  Upon 
written  request  by  the  person 
subpoenaed  or  by  a  party,  made  within 
10  days  after  service  but  in  any  event 
not  later  than  the  time  specified  in  the 
subpoena  for  compliance,  the  presiding 
officer  may: 

(1)  Quash  or  modify  the  subpoena  if 
it  is  unreasonable  and  oppressive  or  for 
other  good  cause  shown,  or 

(2)  Require  the  person  in  whose 
behalf  the  subpoena  was  issued  to 
advance  the  reasonable  cost  of 
producing  subpoenaed  records.  Where 
circumstances  require,  the  presiding 
officer  may  act  upon  such  a  request  at 
any  time  after  a  copy  has  been  served 
upon  the  opposing  party. 

(e)  Form;  issuance.  (1)  Every 
subpoena  shall  state  the  title  of  the 
proceeding,  shall  cite  39  U.S.C. 
3016(a)(2)  as  the  authority  under  which 
it  is  issued,  and  shall  command  each 
person  to  whom  it  is  directed  to  attend 
and  give  testimony,  and  if  appropriate, 
to  produce  specified  records  at  a  time 
and  place  therein  specified.  In  issuing  a 
subpoena  to  a  requesting  party,  the 
presiding  officer  shall  sign  the  subpoena 
and  may,  in  his  discretion,  enter  the 
name  of  the  witness  and  otherwise  leave 
it  blank.  The  party  to  whom  the 
subpoena  is  issued  shall  complete  the 
subpoena  before  service. 

(2)  The  party  at  whose  instance  a 
subpoena  is  issued  shall  be  responsible 
for  the  payment  of  fees  and  mileage  of 
the  witness  and  of  the  officer  who 
serves  the  subpoena.  The  failure  to 
make  payment  of  such  charges  on 
demand  may  be  deemed  by  the 
presiding  officer  as  sufficient  ground  for 
striking  the  testimony  of  the  witness 
and  the  evidence  the  witness  has 
produced. 

(f)  Service.  (1)  The  party  requesting 
issuEuice  of  a  subpoena  shall  arrange  for 
service. 

(2)  Service  within  the  United  States.  A 
subpoena  issued  under  this  section  may 
be  served  by  a  person  designated  under 
18  U.S.C.  3061  or  by  a  United  States 
marshal  or  deputy  marshal,  or  by  any 
other  person  who  is  not  a  party  and  not 
less  than  18  years  of  age  at  any  place 
within  the  territorial  jurisdiction  of  any 
coiut  of  the  United  States. 


(3)  Foreign  Service.  Any  such 
subpoena  may  be  served  upon  any 
person  who  is  not  to  be  found  within 
the  territorial  jiuisdiction  of  any  court  of 
the  United  States,  in  such  manner  as  the 
Federal  Rules  of  Civil  Procedure 
prescribe  for  service  in  a  foreign 
country.  To  the  extent  that  the  courts  of 
the  United  States  may  assert  jurisdiction 
over  such  person  consistent  with  due 
process,  the  United  States  District  Court 
for  the  District  of  Columbia  shall  have 
the  same  jurisdiction  to  take  any  action 
respecting  compliance  with  this  section 
by  such  person  that  such  court  would 
have  if  such  person  were  personally 
within  the  jurisdiction  of  such  court. 

(4)  Service  on  Business  Persons. 
Service  of  any  such  subpoena  may  be 
made  upon  a  partnership,  corporation, 
association,  or  other  legal  entity  by: 

(i)  Delivering  a  duly  executed  copy 
thereof  to  any  partner,  executive  officer, 
managing  agent,  or  general  agent 
thereof,  or  to  any  agent  thereof 
authorized  by  appointment  or  by  law  to 
receive  service  of  process  on  behalf  of 
such  partnership,  corporation, 
association,  or  entity; 

(ii)  Delivering  a  duly  executed  copy 
thereof  to  the  principal  office  or  place 
of  business  of  the  partnership, 
corporation,  association,  or  entity;  or 

(iii)  Depositing  such  copy  in  the 
United  States  mails,  by  registered  or 
certified  mail,  return  receipt  requested, 
duly  addressed  to  such  partnership, 
corporation,  association,  or  entity  at  its 
principal  office  or  place  of  business. 

(5)  Service  on  Natural  Persons. 
Service  of  any  subpoena  may  be  made 
upon  any  natural  person  by: 

(i)  Delivering  a  duly  executed  copy  to 
the  person  to  be  served;  or 

(ii)  Depositing  such  copy  in  the 
United  States  mails,  by  registered  or 
certified  mail,  return  receipt  requested, 
duly  addressed  to  such  person  at  his 
residence  or  principal  office  or  place  of 
business. 

(6)  Verified  Return.  A  verified  return 
by  the  individual  serving  any  such 
subpoena  setting  forth  the  manner  of 
such  service  shall  be  proof  of  service.  In 
the  case  of  service  by  registered  or 
certified  mail,  such  return  shall  be 
accompanied  by  the  return  post  office 
receipt  of  delivery  of  such  subpoena. 

(g)  Contumacy  or  refusal  to  obey  a 
subpoena.  In  the  case  of  contumacy  or 
refusal  to  obey  a  subpoena,  the  Judicial 
Officer  may  request  the  Attorney 
General  to  petition  the  district  court  for 
any  district  in  which  the  person 
receiving  the  subpoena  resides,  is 
found,  or  conducts  business  (or  in  the 
case  of  a  person  outside  the  territorial 
jurisdiction  of  any  district  court,  the 
district  court  for  the  District  of 
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Columbia)  to  issue  an  appropriate  order 
for  the  enforcement  of  such  subpoena. 
Any  failvue  to  obey  such  order  of  the 
court  may  be  punishable  as  contempt. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-6093  Filed  3-13-00;  8:45  am] 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  200-0217;  FRL-6550-5] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  revisions  to 
the  California  State  Implementation 
Plan  (SIP).  The  revisions  concern  rules 
from  the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  These 
revisions  concern  the  New  Source 
Review  requirements  and  the 
methodology  for  calculating  facility 
allocations  for  oxides  of  nitrogen  (NOx) 
and  oxides  of  sulfur  (SOx)  for  sources 
subject  to  the  Regional  Clean  Air 
Incentives  Market  (RECLAIM)  program 
in  the  SCAQMD.  This  proposed  action 
will,  if  finalized,  incorporate  these  rules 
into  the  Federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  the  construction  and 
modification  of  stationary  sources  and 


the  calculation  of  RECLAIM  facility 
allocations  in  accordance  with  the 
requirements  of  the  Cleem  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 

The  intended  effect  of  this  action  is  to 
regulate  emissions  of  NOx  and  SOx  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  state's  SIP  submittal  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  March  29,  2000. 

ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel, 
Rulemaking  Office  {AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  diu-ing  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 


Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawrthome  Street,  San  Francisco,  CA 
94105; 

Environmental  Protection  Agency.  Air 
Docket  (6102).  401  "M"  Street," SW, 
Washington,  DC  20460; 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluatidh  Section,  2020  "L"  Street, 
Sacramento,  CA  95812; 

South  Coast  Air  Quality  Management 
District  21865  E.  Cop'lev  Drive 
Diamond  Bar.  CA  91765-4182. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Canaday.  Rulemaking  Office 
{AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1202. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  2002— Allocations  for 
Oxides  of  Nitrogen  (NOx)  and  Oxides  of 
Sulfur  (SOx).  and  Rule  2005— New 
Source  Review  for  RECLAIM.  These 
rules  were  submitted  by  the  California 
Air  Resources  Board  (CARB)  to  EPA  on 
August  22,  1997,  and  July  23,  1999. 
respectively.  For  further  information, 
please  see  the  information  provided  in 
the  direct  final  action  that  is  located  in 
the  rules  section  of  this  Federal 
Register. 

Dated:  [anuary  21,  2000. 
Laura  Yoshii. 

Deputy  Regional  Administrator.  Region  IX. 
|FR  Doc.  00-6095  Filed  3-13-00:  8:45  am] 
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t  are  applicable  to  the 

learings  and  investigations. 

agency  decfeions  and 

of  authority,  filing  of 

ions  and  agency 

and  functions  are 
appeahng  in  this 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Under  Secretary, 
Research,  Edui  nation,  and  Economics; 
Notice  of  the  Advisory  Committee  on 
Agricultural  Biotechnology  Meeting 

Agricu  tural  Research  Service, 
)f  meeting. 


AGENCY 
USDA. 
ACTION:  Notice 


ac  ;o 


th; 


convf  nti 


pro  cessors  ; 


aca(  emic 


SUMMARY:  In 

Federal  Advisofy 
U.S.C.  App.. 
Department  of 
meeting  of  the 
Agricultural  Bi 
SUPPLEMENTARY 
has  scheduled 
29-30,  2000.  T 
members  re 
industry, 
organic  farmer* 
commodity 
environmental 
along  with 
as  experts  on 
bioethics,  and 
representatives 
Commerce 
Interior,  and 
Environmental 
Council  on 
the  Office  of 
Representative 
members.  The 
be  held  from 
each  day.  The 
will  include:  (' 
the  ACAB;  (2) 
related  activities 
assessment  of 
ACAB  membei  s 
USDA  for  cons 
and  (5)  views 
regarding  the 
appropriate  to  i 
ACAB. 

Persons  wis 
conmients  mu^t 
Comments  sho  li 
Schechtman  at 


vr 


rdance  with  the 
Committee  Act,  5 
United  States 
-  Agriculture  announces  a 
Advisory  Committee  on 
)technology  (ACAB). 
INFORMATION:  The  ACAB 
ts  first  meeting  on  March 
e  ACAB  consists  of  38 
presenting  the  biotechnology 
onal,  sustainable,  and 
food  manufacturers, 
and  shippers, 
md  consumer  groups, 
researchers  as  well 
c(  nsumer  attitudes, 
Bgal  issues.  In  addition, 
from  the  Departments  of 
He4lth  and  Humem  Services, 
and  the 
Protection  Agency,  the 
EuMironmental  Qudity,  and 
United  States  Trade 
will  serve  as  "ex  officio" 
Committee  meeting  will 

am  to  5:30  pm  on 
I  opics  to  be  discussed 
)  Rules  of  procedure  for 
ingoing  biotechnology- 

at  USDA;  (3) 
i  nformational  needs  of 
;  (4)  priority  issues  for 
deration  by  the  ACAB; 
ACAB  members 
ork  of  the  committee  and 
ics  for  discussion  by  the 


St  ite. 


thj 


cf- 


ing  to  file  written 
do  so  by  May  1,  2000. 
Id  be  sent  to  Dr.  Michael 

the  address  indicated 


below.  Members  of  the  public  who  wish 
to  make  oral  statements  should  also 
inform  Dr.  Schechtman  in  writing  at  the 
indicated  address  at  least  three  business 
days  before  the  meeting.  On  March  30, 
2000,  if  time  permits,  reasonable 
provision  will  be  made  for  oral 
presentations  of  no  more  than  five 
minutes  each  in  duration. 

DATES:  The  meeting  will  be  held  in  the 
Atrium  Ballroom  in  the  Ronald  Reagan 
Building  and  International  Trade 
Center,  1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20004  on  March  29-30, 
2000,  from  8:30  am  to  5  pm  each  day. 
The  meeting  will  be  open  to  the  public, 
but  space  is  limited.  If  you  would  like 
to  attend  the  meetings,  you  must  register 
by  contacting  Ms.  Dianne  Harmon  at 
(202)  720-4074,  by  fax  at  (202)  720- 
3191  or  by  E-mail  at 
dharmon@ars.usda.gov  at  least  7  days 
prior  to  the  meeting.  Please  provide 
your  name,  title,  business  affiliation, 
address,  telephone,  and  fax  number 
when  you  register.  If  you  require  a  sign 
language  interpreter  or  other  special 
accommodation  due  to  disability,  please 
indicate  those  needs  at  the  time  of 
registration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Schechtman,  Designated 
Federal  Official,  Office  of  the  Deputy 
Secretary,  USDA,  202B  Jamie  L.  Whitten 
Federal  Building.  12th  and 
Independence  Avenue,  SW, 
Washington,  DC  20250;  Telephone  (202) 
720-3817;  Fax  (202)  690-4265;  E-mail 
michael.g.schechtinan@usda.gov. 

Dated:  March  9.  2000. 
Edward  B.  Knipling, 
Associate  Administrator. 
|FR  Doc.  00-6316  Filed  3-13-00;  8:45  am] 
BILUrtG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Boundary  Establishment  for  Upper 
Deschutes  National  Wild  and  Scenic 
River,  Deschutes  National  Forest, 
Deschutes  County,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  USDA  Forest  Service, 
Washington  Office,  i^ttransmitting  the 
final  boundary  of  the  (Jpper  Deschutes 


National  Wild  and  Scenic  River  to 
Congress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  may  be  obtained  by 
contacting  Walt  Miller,  1645  Hvvry  20 
East;  Bend,  OR  97701,  541-388-2715. 
SUPPLEMENTARY  INFORMATION:  The  Upper 
Deschutes  Wild  and  Scenic  River 
boundary  is  available  for  review  at  the 
following  offices: 
USDA  Forest  Service,  Recreation,  Yates 

Building,  14th  and  Independence 

Avenue  S.W.,  Washington,  DC 

20024 
Pacific  Northwest  Regional  Office.  333 

SW,  First  Avenue,  Portland,  OR 

97204 
Deschutes  National  Forest,  1645  Hwy  20 

East,  Bend,  OR  97701. 

The  Omnibus  Oregon  Wild  and 
Scenic  Rivers  Act  (Public  Law  100-557) 
of  October  28,  1988,  designated  the 
Upper  Deschutes  River,  Oregon,  as  a 
National  Wild  and  Scenic  River,  to  be 
administered  by  the  Secretary  of 
Agriculture.  The  final  decision  on 
delineation  of  a  river  corridor  boundary 
is  based  on  the  Upper  Deschutes  Wild 
and  Scenic  River  Record  of  Decision 
and  final  EIS  dated  July  25.  1996. 
Unless  changed  by  Congress,  the 
boundary  decision  will  be  implemented 
ninety  days  after  Congress  receives  this 
transmittal. 

Dated:  March  7.  2000. 
Nancy  Graybeal, 
Deputy  Regional  Forester. 
(PR  Doc.  00-6145  Filed  3-13-00;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Boundary  Establishment  for  Metolius 
National  Wild  and  Scenic  River, 
Deschutes  National  Forest,  Jefferson 
County,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

summary:  The  USDA  Forest  Service, 
Washington  Office,  is  transmitting  the 
final  boundary  of  the  Metolius  National 
Wild  and  Scenic  River  to  Congress. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  be  obtained  by 
contacting  Walt  Miller.  1645  Hwy  20 
East,  Bend,  OR  97701. 
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SUPPLEMENTARY  INFORMATION:  The 
Metolius  Wild  and  Scenic  River 
boundary  is  available  for  review  at  the 
following  offices: 
USDA  Forest  Service,  Recreation,  Yates 

Building,  14th  and  Independence 

Avenue  SW,  Washington.  DC  20024 
Pacific  Northwest  Regional  Office,  333 

SW  First  Avenue,  Portland,  OR 

97204 
Deschutes  National  Forest,  1645  Hwy  20 

East,  Bend,  OR  97701. 
The  Omnibus  Oregon  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  100-557)  of 
October  28,  1988,  designated  the 
Metolius  River,  Oregon,  as  a  National 
Wild  and  Scenic  River,  to  be 
administered  by  the  Secretary  of 
Agriculture.  The  final  decision  on 
delineation  of  a  river  corridor  boundary 
is  based  on  the  Metolius  Wild  and 
Scenic  River  Record  of  Decision  and 
final  EIS  dated  May  27,  1997.  Unless 
changed  by  Congress,  the  boundary 
decision  will  be  implemented  ninety 
days  after  Congress  receives  this 
transmittal. 

Dated:  March  7.  2000. 
Nancy  Graybeal, 
Deputy  Regional  Forester. 
(FR  Doc.  00-6147  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  341&-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Boundary  Establishment  for  Malheur 
National  Wild  and  Scenic  River, 
Maiheur  National  Forest,  Grant  and 
Harney  Counties,  Oregon 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  USDA  Forest  Service, 
Washington  Office,  is  transmitting  the 
final  boundary  of  the  Malheur  National 
Wild  and  Scenic  River  to  Congress. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  be  obtained  by 
contacting  Gary  Lieuellen,  431  Patterson 
Bridge  Road,  John  Day,  OR  97845;  541- 
575-1731. 

SUPPLEMENTARY  INFORMATION:  The 
Malheur  Wild  and  Scenic  River 
boundary  is  available  for  review  at  the 
following  offices: 
USDA  Forest  Service,  Recreation,  Yates 

Building,  14th  and  Independence 

Avenue  SW.,  Washington,  DC 

20024. 
Pacific  Northwest  Regional  Office,  333 

SW  First  Avenue,  Portland.  OR 

97204. 
Malheur  National  Forest,  431  Patterson 

Bridge  Road,  John  day,  OR  97845. 


'  The  Omnibus  Oregon  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  100-557)  of 
October  2,  1988,  designated  the  Malheur 
River,  Oregon,  as  a  National  Wild  and 
Scenic  River,  to  be  administered  by  the 
Secretary  of  Agriculture.  The  final 
decision  on  delineation  of  a  river 
corridor  boundary  is  based  on  the 
Malheur  Wild  and  Scenic  River 
Decision  Notice  and  final  EA  dated 
August  7,  1992.  Unless  changed  by 
Congress,  the  boundary  decision  will  be 
implemented  ninety  days  after  Congress 
receives  this  transmittal. 

Dated:  March  7,  2000. 
Nancy  Graybeal, 
Deputy  Regional  Forester. 
[FR  Doc.  00-6144  Filed  3-13-00;  8:45  ami 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Boundary  Establishment  for  North 
Fork  Malheur  National  Wild  and  Scenic 
River,  Malheur  National  Forest,  Baker 
and  Grant  Counties,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  USDA  Forest  Service, 

Washington  Office,  is  transmitting  the 

final  boundary  of  the  North  Fork 

Malheur  National  Wild  and  Scenic 

River  to  Congress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  may  be  obtained  by 

contacting  Gary  Lieuallen,  431  Patterson 

Bridge  Road,  John  Day,  OR  97845;  541- 

575-1731. 

SUPPLEMENTARY  INFORMATION:  The  North 

Fork  Malheur  Wild  and  Scenic  River 

boundary  is  available  for  review  at  the 

following  offices: 

USDA  Forest  Service,  Recreation,  Yates 

Building,  14th  and  Independence 

Avenue  SW.,  Washington,  DC 

20024. 
Pacific  Northwest  Regional  Office,  333 

SW  First  Avenue,  Portland.  OR 

97204. 
Malheur  National  Forest,  431  Patterson 

Bridge  Road,  John  Day,  OR  97845. 
The  Omnibus  Oregon  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  100-557)  of 
October  28,  1988,  designated  the  North 
Fork  Malheur  River.  Oregon,  as  a 
National  Wild  and  Scenic  River,  to  be 
administered  by  the  Secretary  of 
Agriculture.  The  final  decision  on 
delineation  of  a  river  corridor  boundary 
is  based  on  the  North  Fork  Malheur 
Wild  and  Scenic  River  Decision  Notice 
and  final  EA  dated  July  15.  1992.  Unless 
changed  by  Congress,  the  boundary 


decision  will  be  implemented  ninety 
days  after  Congress  receives  this 
transmittal. 

Dated:  March  7,  2000. 
Nancy  Graybeal. 
Deputy  Regional  Forester. 
(FR  Doc.  00-6146  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Boundary  Establishment  for  Chetco 
National  Wild  and  Scenic  River, 
Siskiyou  National  Forest,  Curry 
County,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

summary:  The  USDA  Forest  Service, 
Washington  Office,  is  transmitting  the 
final  boundary  of  the  Chetco  National 
Wild  and  Scenic  River  to  Congress. 

FOR  FURTHER  INFORMATHDN  CONTACT: 
Information  may  be  obtained  by 
contacting  Jim  Heck,  200  N.E. 
Greenfield  Road.  Grants  Pass.  OR  97526 
541-471-6500. 

SUPPLEMENTARY  INFORMATION:  The 
Chetco  National  Wild  and  Scenic  River 
boundary  is  available  for  review  at  the 
following  offices:  USDA  Forest  Service. 
Recreation.  Yates  Building.  14th  and 
Independence  Avenue  SW.. 
Washington.  DC  20024;  Pacific 
Northwest  Regional  Office.  333  SW. 
First  Avenue.  Portland,  OR  97204; 
Siskiyou  National  Forest,  200  NE. 
Greenfield  Road.  Grants  Pass.  OR  97526. 

The  Omnibus  Oregon  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  100-557)  of 
October  28,  1988,  designated  the  Chetco 
River,  Oregon,  as  a  National  Wild  and 
Scenic  River,  to  be  administered  by  the 
Secretary  of  Agriculture.  The  final 
decision  on  delineation  of  a  river 
corridor  boundary'  is  based  on  the 
Chetco  National  Wild  and  Scenic  River 
Decision  Notice  and  final  EA  dated  July 
23.  1993.  Unless  changed  by  Congress, 
the  boundary  decision  will  be 
implemented  ninety  days  after  Congress 
receives  this  transmittal. 

Dated:  March  7,  2000. 
Nancy  Graybeal, 

Deputy  Regional  Forester. 

|FR  Doc.  00-6148  Filed  3-13-00:  8:45  am] 
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DEPARTMENT 
Forest  Service 
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Boundary  Establishment  for  Elk 
National  Wild  ard  Scenic  River, 
Siskiyou  Natiofial  Forest,  Curry 
County,  OR 


AGENCY:  Forest 
action:  Notice 


Service.  USDA. 
)f  availability. 


summary:  The 

Washington 
final  boundary 
Scenic  River  to 


on 


FOR  FURTHER 
hiformation 
contacting  Jim 
Road,  Grants 
6500. 


1 JSDA  Forest  Service, 
ice,  is  transmitting  the 
Df  the  Elk  National  and 
Congress. 
INfORMATION  CONTACT: 
be  obtained  bv 
ieck,  200  NE  Greenfield 
OR  97526,  541^71- 


mav 


Pi  ss. 


INFORMATION:  The  Elk 
River  boundary  is 
retievkT  at  the  following 

I  orest  Service, 
Yatps  Building,  14th  and 
venue  SW,  Washington, 
;  Pacific  Northwest  Regional 
First  Avenue,  Portland, 
Sisk  you  National  Forest,  200 
toad.  Grants  Pass,  OR 


JU! 


SUPPLEMENTARY 
Wild  and  Scenip 
available  for 
offices:  USDA 
Recreation. 
Independence 
DC  20024; 
Office,  333  SW 
OR  97204; 
NE  Greenfield 
97526. 

The  Omnib 
Scenic  Rivers 
October  28 
River,  Oregon 
Scenic  River,  tc 
Secretary  of 
decision  on 
corridor  bound  uy 
Wild  and  Seen 
and  final  EA 
Unless  change 
boimdary  deci 
ninety  days 
transmittal. 

Dated:  March  1  2000. 
Nancy  Graybeal, 

Deputy  Regional 
!FR  Dor.  00-614< 

BILLING  CODE  3410- 


Upper  Tygart 
Randolph  and 
West  Virginia 


AGENCY:  Natu 
Conservation 
action:  Notice 
environmental 


SUMMARY 

of  the  National 


Oregon  Wild  and 

(Pub.  L.  100-557)  of 
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River  Decision  Notice 
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•"oresfer. 
Filed  3-13-00;  8:45  am] 


DEPARTMENTlOF  AGRICULTURE 

Natural  Resources  Conservation 
Service 


\  alley  River  Watershed, 
'ocahontas  Counties, 


n  1  Resources 

Service.  USDA. 
af  intent  to  prepare  an 
impact  statement. 


Pursliant  to  Section  102(2)(C) 
Environmental  Policy 


Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agricultiu-e,  gives  notice 
that  an  environmental  impact  statement 
is  being  prepared  for  Upper  Tygart 
Valley  River  Watershed,  Randolph  and 
Pocahontas  Counties,  West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Hartman,  State 
Conservationist,  USDA-NRCS,  75  High 
Street,  Room  301,  Morgantown,  WV 
26505;  telephone:  304-284-7545. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings,  William  J.  Hartman,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  primary  project  concerns  are 
water  supply,  water  quality,  and  fish 
and  wildlife  habitat  improvement. 
Alternatives  under  consideration  to 
reach  these  objectives  include 
reservoirs,  conservation  land  treatment, 
and  wetland  enhancement. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
envirorunental  impact  statement. 
Meetings  have  been  held  with  various 
resource  agencies  and  organizations  to 
determine  the  scope  of  the  evaluation  of 
the  proposed  action.  Further 
information  on  the  proposed  action  or 
planned  meetings  may  be  obtained  from 
Wiliaxn  J.  Hartman,  State 
Conservationist,  at  the  above  address  or 
telephone  number. 

"(This activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.)" 

Dated:  March  3,  2000. 
William  J.  Hartman, 

State  Conservationist. 

|FR  Doc.  00-6219  Filed  3-13-00;  8:45  am] 

BILLING  C00€  3210-1 6-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Proposed  collection;  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  (RHS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of 
Sections  514,  515,  516.  and  521 
programs  authorized  under  Title  V  of 
the  Housing  Act  of  1949.  as  amended, 
regarding  borrower  supervision  and 
servicing  for  Multi-Family  Housing 
Loans  and  Grants. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  15,  2000  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  E.  Vollmer,  Loan  Specialist, 
Multi-Family  Housing  Portfolio 
Management,  RHS,  U.S.  Department  of 
Agriculture,  Stop  0782,  Washington.  DC 
20250.  Telephone  (202)  720-1060. 
SUPPLEMENTARY  INFORMATION:  Title: 
Security  Servicing  for  Multiple  Family 
Housing  Loans. 

OMB  Number:  0575-0100. 

Expiration  Date  of  Approval:  April  30, 
2000. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Loan  and 
Grant  programs  under  Sections  514, 
515.  516,  and  521  of  Title  V  of  the 
Housing  Act  of  1949.  as  amended, 
provide  loans  and  grants  to  eligible 
recipients  for  the  development  and 
operation  of  rural  rental  housing 
projects.  These  programs  are  intended  to 
meet  the  housing  needs  of  very  low-, 
low-  and  moderate-income  rural  persons 
or  families  including  senior  citizens,  the 
handicapped  or  disabled,  and  domestic 
farm  laborers. 

In  order  to  assist  its  borrowers  to 
operate  and  maintain  these  properties  to 
meet  program  objectives,  improve  the 
Agency's  ability  to  assure  the  continued 
viability  of  the  program  information 
needs  to  be  collected  to  process 
borrower  initiated  requests. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  between  0.167  and 
4.25  hours  per  response. 

Estimated  Number  of  Respondents: 
The  estimated  number  of  respondents 
for  this  collection  of  information  is 
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estimated  to  range  from  10  to  300 
respondents  per  year  per  request. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses:  945. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,587  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Jean  Mosley, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
0041 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  Jean  Mosley,  Regulations  and 
Paperwork  Management  Division,  Rural 
Development,  U.S.  Department  of 
Agriculture,  STOP  0742,  1400 
Independence  Avenue  SW,  Washington, 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  March  2,  2000. 
James  C.  Kearney, 

Administrator,  Rural  Housing  Service. 
IFR  Doc.  00-6209  Filed  3-13-00;  8:45  am) 

BILLING  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  of 
Professional  Associations 

AGENCY:  Biueau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Public  Meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Pub.  L.  94-409, 
Pub.  L.  96-523,  and  Pub.  L.  97-375),  we 
are  giving  notice  of  a  meeting  of  the 
Census  Advisory  Committee  of 
Professional  Associations.  The 
Committee  is  composed  of  36  members 


appointed  by  the  Presidents  of  the 
American  Economic  Association,  the 
American  Statistical  Association,  the 
Population  Association  of  America,  and 
the  Chairperson  of  the  Board  of  the 
American  Marketing  Association.  The 
Committee  advises  the  Director,  Bureau 
of  the  Census  (U.S.  Census  Bureau),  on 
the  full  range  of  U.S.  Census  Bureau 
programs  and  activities  in  relation  to 
their  areas  of  expertise. 

DATES:  The  meeting  will  convene  on 
April  13,  2000,  and  begin  at  9  a.m.  and 
adjourn  at  5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Census  Bureau  Committee  Liaison 
Officer,  Ms.  Maxine  Anderson-Brown, 
Room  1647,  Federal  Building  3, 
Washington,  DC  20233.  Her  phone 
number  is  301-457-2308.  TDD  301- 
457-2540. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  the  agenda  for  the  meeting: 

•  Introductory  Remarks  by  the 
Director  and  the  Principal  Associate 
Director  for  Programs,  U.S.  Census 
Bureau 

•  U.S.  Census  Bureau  Responses  to 
Committee  Recommendations 

•  Plaiming  for  Census  2000 
Ethnographic  Research 

•  Chief  Economist  Update 

•  The  Census  2000  Testing  and 
Experimentation  Program 

•  Collection  of  Household  Data  on  E- 
Commerce 

•  Retail  E-Conunerce  Sales 
Estimates — Methods  and  Results 

•  Census  2000  Products — Some 
Recent  Developments 

•  Develop  Recommendations  and 
Special  Interest  Activities 

•  Closing  Session 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside,  during 
the  closing  session,  for  public  comment 
and  questions.  Those  persons  with 
extensive  questions  or  statements  must 
submit  them  in  writing  to  the  U.S. 
Census  Bureau  Committee  Liaison 
Officer.  Individuals  wishing  additional 
information  or  minutes  regarding  this 
meeting  may  contact  the  Liaison  Officer 
as  well.  Her  address  and  phone  number 
are  identified  above. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  also  be  directed  to, 
the  U.S.  Census  Bureau  Committee 
Liaison  Officer. 


Dated:  March  8.  2000. 
Kenneth  Prewitt, 

Director,  Bureau  of  the  Census. 

IFR  Doc.  00-6208  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-41 2-81 0,0-41 2-81 11 

Certain  Hot-Roiled  Lead  and  Bismuth 
Cartion  Steel  Products  From  the 
United  Kingdom:  Final  Results  of 
Changed-Circumstances  Antidumping 
and  Countervailir>g  Duty 
Administrative  Reviews,  Revocation  of 
Orders,  and  Rescission  of 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
changed-circumstances  antidumping 
and  countervailing  duty  administrative 
reviews,  revocation  of  orders,  and 
rescission  of  administrative  reviews. 

SUMMARY:  On  February  15,  2000.  the 
Department  of  Commerce  published  a 
notice  of  initiation  of  a  changed 
circumstances  review  and  preliminary 
results  of  review  with  intent  to  revoke 
the  antidumping  and  countervailing 
duty  orders  on  certain  hot-rolled  carbon 
steel  products  from  the  United  Kingdom 
and  rescind  the  ongoing  administrative 
reviews  (65  FR  7490).  We  are  now 
revoking  this  order,  retroactive  to 
January  1, 1995,  based  on  the  fact  that 
domestic  parties  no  longer  have  an 
interest  in  maintaining  the  antidumping 
and  countervailing  duty  orders.  We  are 
also  rescinding  the  ongoing 
antidumping  and  countervailing  duty 
administrative  reviews  covering  the 
periods  March  1.  1998,  through 
February  28,  1999,  and  January  1.  1998. 
through  December  31,1998, 
respectively. 

EFFECTIVE  DATE:  January  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Kate  Johnson 
(Antidumping);  or  Jon  Lyons 
(Countervailing).  AD/CVD  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-4007, 
(202)  482^929.  and  (202)  482-0374. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
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28. 1999,  Ispat  Inland 


hic.  and  Republ  ic  Technologies 
International  LI  C  (the  petitioners) 
requested  that  t  le  Department  revoke 
the  antidumpin  5  and  countervailing 
duty  orders  on  ( lertain  hot-rolled  lead 
and  bismuth  ca  bon  steel  products  from 
the  United  Kinj  dom,  retroactive  to 
January  1,  1994  stating  that  they  no 
longer  have  an  nterest  in  maintaining 
these  orders.  TJ  e  petitioners  represent 
domestic  interested  parties,  and  are 
successor  comp  anies  to  the  petitioners 
in  the  less-than  fair-value  and 
countervailing  iuty  investigations.  On 
January  5.  2000  the  petitioners 
submitted  a  lett  er  substantiating  their 
claim  that  they  represent  more  than  85 
percent  of  domi  istic  production  and 
shipments  of  the  subject  merchandise. 
On  February  2,  2000.  petitioners 
amended  their  nitial  revocation 
request,  and  asl  ed  that  revocation  of  the 
orders  be  retroactive  to  January  1.  1995. 
rather  than  to  Ji  nuary  1.  1994.  We 
preliminarily  d  jtermined  that  the 
petitioner's  stat  sment  of  no  interest 
constituted  cha  iged  circumstances 
sufficient  to  wa  rrant  revocation  of  these 
orders.  Consequently,  on  February  15, 
2000,  we  publii  hed  a  notice  of  initiation 
of  changed  circ  amstances  reviews  and 
preliminary  res  alts  of  reviews  with 
intent  to  revoke  the  orders  and  rescind 
the  ongoing  adi  linistrative  reviews  (65 
FR  7490).  We  ii  ivited  interested  parties 
to  comment  on  these  preliminary 
results.  We  rec«  ived  no  comments. 

Scope  of  the  Re  views 
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more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
fiat-rolled  products.  Most  of  the 
products  covered  in  these  reviews  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00; 
7213.31.60.00;  7213.39.00.30; 
7213.39.00.60;  7213.39.00.90; 
7213.91.30.00;  7213.91.45.00; 
7213.91.60.00;  7213.99.00; 
7214.40.00.10,  7214.40.00.30, 
7214.40.00.50;  7214.50.00.10; 
7214.50.00.30;  7214.50.00.50; 
7214.60.00.10;  7214.60.00.30; 
7214.60.00.50;  7214.91.00;  7214.99.00; 
7228.30.80.00:  and  7228.30.80.50. 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  these 
proceedings  is  dispositive. 

Final  Results  of  Changed- 
Circumstances  Reviews  and  Intent  To 
Revoke  Orders 

Pursuant  to  section  751(d)(1)  of  the 
Act,  the  Department  may  revoke,  in 
whole  or  in  part,  a  countervailing  or 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed-circumstances  review). 
The  Department's  regulations,  at  19  CFR 
351.216(d).  require  the  Department  to 
conduct  a  changed-circumstances 
review  in  accordance  with  19  CFR 
351.221  if  it  decides  that  changed 
circumstances  sufficient  to  warrant  a 
review  exist.  Section  782(h)(2)  of  the 
Act  and  section  351.222(g)(l)(i)  of  the 
Department's  regulations  provide  that 
the  Department  may  revoke  an  order  (in 
whole  or  in  part)  if  it  determines  that 
producers  accounting  for  substantially 
all  of  the  production  of  the  domestic 
like  product  have  no  further  interest  in 
the  order,  in  whole  or  in  part. 

The  petitioners  are  domestic 
interested  parties  as  defined  by  section 
771(9)(E)  of  the  Act  and  19  CFR 
351.102(b)  and  represent  substantially 
all  of  the  production  of  the  domestic 
like  product.  Based  on  the  petitioners' 
statement  of  no  interest  in  the  continued 
application  of  the  antidumping  and 
countervailing  duty  orders  and  the  fact 
that  no  interested  parties  objected  to  or 
otherwise  commented  on  our 
preliminary  results,  we  determine  that 
there  are  changed  circumstances 
sufficient  to  warrant  revocation  of  the 
orders.  Therefore,  we  are  revoking  the 
antidumping  and  countervailing  duty 
prders  on  certain  hot-rolled  carbon  steel 
products  from  the  United  Kingdom, 
retroactive  to  January  1.  1995.  We  are 


also  rescinding  the  ongoing 
antidumping  and  countervailing  duty 
administrative  reviews  covering  the 
periods  March  1.  1998.  through 
February  28.  1999.  and  January  1,  1998. 
through  December  31, 1998, 
respectively. 

In  accordfance  with  19  CFR 
351.222(g)(4).  we  will  instruct  the 
Customs  Service  to  end  the  suspension 
of  liquidation  and  to  refund  any 
estimated  antidumping  and 
countervailing  duties  collected  for  all 
imliquidated  entries  of  certain  hot- 
rolled  carbon  steel  products  from  the 
United  Kingdom  on  or  after  January  1 . 
1998.  We  will  also  instruct  the  Customs 
Service  to  pay  interest  on  such  refunds 
in  accordance  with  section  778  of  the 
Act.  We  will  issue  liquidation 
instructions  to  the  Customs  Service  for 
the  year  1995.  1996.  and  1997  when 
pending  litigation  of  these  CVD  review 
periods  is  dismissed  and  the 
preliminary  injunctions  are  lifted. 

We  are  issuing  and  publishing  these 
determinations  and  notice  in 
accordance  with  sections  751(b)(1)  and 
777(i)(l)  of  the  Act  and  section  351.222 
of  the  Department's  regulations. 

Dated:  March  7,  2000. 
Robert  S.  LaRussa. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-6265  Filed  3-13-00;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-412-814] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  From  the  United  Kingdom:  Notice 
of  Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  October  1,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (64  FR  53318)  the  initiation  of 
an  administrative  review  of  the 
antidumping  duty  order  on  certain  cut- 
to-length  carbon  steel  plate  from  the 
United  Kingdom  for  the  manufacturer/ 
exporter,  British  Steel  Limited  (British 
Steel).  This  review  was  requested  by  the 
petitioners,  and  covered  the  period 
August  1,  1998,  through  July  31,  1999. 
The  Department  is  now  rescinding  this 
review  after  receiving  a  withdrawal  of 
its  request  for  the  review  from  the 
petitioners. 

EFFECTIVE  DATE:  March  14,  2000. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  McPhillips  or  Linda  Ludwig, 
Group  III,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
482-0193  or  (202) 482-3833, 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930,  as  amended,  by  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
1999). 

Scope  of  the  Review 

The  products  covered  by  this  order 
constitute  one  "class  or  kind"  of 
merchandise:  certain  cut-to-length 
carbon  steel  plate.  These  products 
include  hot-rolled  carbon  steel  universal 
mill  plates  {i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
(HTSUS)  under  item  numbers 
7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030. 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Included  are  flat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling")  for  example. 


products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  are 
grade  X-70  plate  and  certain  cut-to- 
length  carbon  steel  plate  with  a 
maximum  thickness  of  80  mm  in  steel 
grades  BS  7191,  355  EM  and  355  EMZ, 
as  amended  by  Sable  Offshore  Energy 
Project  specification  XB  MOO  Y  15 
0001 ,  types  1  and  2  (see.  Certain  Cut-to- 
Length  Carbon  Steel  Plate  fi-om  Finland. 
Germany,  and  the  United  Kingdom: 
Final  Results  of  Changed  Circumstances 
Antidumping  and  Countervailing  Duty 
Reviews,  and  Revocation  of  Orders  in 
Part,  64  FR  46343.  46344  (August  25, 
1999)).  These  HTSUS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

SUPPLEMENTARY  INFORMATION:  On  August 
31,  1999,  Bethlehem  Steel  Corporation 
and  U.S.  Steel  Group,  a  unit  of  USX 
Corporation,  collectively  "petitioners", 
requested  an  administrative  review  of 
British  Steel  Limited  (British  Steel),  a 
British  producer  and  importer  of  the 
subject  merchandise,  with  respect  to  the 
antidumping  duty  order  published  in 
the  Federal  Register  on  August  19,  1993 
(58  FR  44168).  We  initiated  this  review 
on  October  1.  1999  (64  FR  53318). 

On  February  24,  2000,  the  petitioners 
filed  a  letter  with  the  Department 
requesting  withdrawal  of  its  request  for 
the  Department  to  conduct  an 
administrative  review.  Ordinarily, 
parties  have  90  days  from  the 
publication  of  the  notice  of  initiation  of 
review  in  which  to  withdraw  a  request 
for  review.  See  CFR  351.213(d)(1).  We 
did  not  receive  petitioners'  withdrawal 
request  until  after  the  90-day  period  had 
elapsed.  However,  the  review  has  not 
progressed  substantially  and  there 
would  be  no  undo  burden  on  the  parties 
or  the  Department,  if  the  Department 
were  to  rescind  the  review  on  the  basis 
of  this  request.  Therefore,  the 
Department  has  determined  that  it 
would  be  reasonable  to  grant  the 
withdrawal  at  this  time. 

This  notice  is  published  pursuant  to 
section  751  of  the  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1675  (1999)),  and 
section  351.213  of  the  Department's 
regulations  (19  CFR  351.213  (1999)). 

Dated:  March  8,  2000. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  III. 
[FR  Doc.  00-6269  Filed  3-13-00:  8:45  am] 
BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-827] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Cartwn  and  Alloy  Seamless  Standard, 
Line,  and  Pressure  Pipe  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  14.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris  at  (202)  482-1775,  AD/ 
CVD  Enforcement,  Office  VI.  Group  II. 
Import  Administration,  Room  1870, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Amendment  of  Preliminary 
Determination 

The  Department  of  Commerce  (the 
Department)  is  amending  the 
preliminary  determination  in  the 
antidumping  duty  investigation  of 
certain  large  diameter  carbon  and  alloy 
seamless  standard,  line,  and  pressure 
pipe  from  Mexico.  This  amended 
preliminary  determination  results  in 
revised  antidumping  rates. 

On  January  28,  2000,  the  Department 
issued  its  affirmative  preliminary 
determination  in  this  proceeding.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Large  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Mexico.  65  FR  5587 
(February  4,  2000). 

On  February  11,  2000,  the 
petitioners '  submitted  allegations  of 
certain  ministerial  errors.  The 
petitioners  alleged  that  the  Department 
made  ministerial  errors  when  it 
deducted  both  U.S.  dollar  and  Mexican 
Peso  imputed  credit  expenses  from  its 
normal  value  (NV)  calculation,  and  that 
it  incorrectly  made  an  exchange  rate 
conversion  on  one  of  the  imputed  credit 
expenses.  The  petitioners  claimed  that 
another  ministerial  error  occiured  when 
the  Department  made  a  constructed 
export  price  (CEP)  offset  to  sales 
matched  at  a  comparable  level  of  trade 
(LOT).  The  sole  respondent  in  this 
investigation.  Tubos  de  Acero  de 


'  The  petitioners  in  this  investigation  are  Gulf 
States  Tube,  a  Division  of  Vision  Metals.  Inc.: 
Koppel  Steel  Corporation:  Sharon  Tube 
O)rporation:  USS/Kobe  .Steol  Corporation;  U.S. 
Steel  Group,  a  unit  of  l!SX  Corporation:  and  the 
United  Steelworkers  of  America. 
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Administration. 
|FR  Doc.  00-6266 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-817] 

Oil  Country  Tubular  Goods  from 
Mexico:  Extension  of  Time  Limit  for 
Preliminary  ResuKs  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Hall  at  (202)  482-1398  or  Dena 
Aliadinov  at  (202)  482-2667,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.  NW,  Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Background 

On  September  9.  1999,  the 
Department  published  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  Oil  Country 
Tubular  Goods  from  Mexico,  covering 
the  period  August  1,  1998  through  July 
31,  1999  (64  FR  48983).  The  preliminary 
results  are  currently  due  no  later  than 
May  2.  2000. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  August  30,  2000.  See  Decision 
Memorandum  from  Richard  Weible  to 


Joseph  A.  Spetrini,  dated  March  8,  2000, 
which  is  on  file  in  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  building.  We  intend  to  issue 
the  final  results  no  later  than  120  days 
after  the  publication  of  the  preliminary 
results  notice. 

This  extension  is  in  accordance  with 
section  751(an3)(A)  of  the  Act. 

Dated:  March  8,  2000. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 

Enforcement,  Group  III. 

(FR  Doc.  00-6268  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-813] 

Canned  Pineapple  Fruit  From  Thailand: 
Extension  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  at  (202)  482-0631. 
Office  of  AD/CVD  Enforcement  5. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Background 

On  August  24, 1999,  the  Department 
of  Commerce  (the  Department) 
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published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  canned 
pineapple  fruit  from  Thailand,  covering 
the  period  July  1,  1998,  through  June  30, 
1999  (64  FR  47167).  The  preliminary 
results  are  currently  due  no  later  than 
April  3,  2000. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit  for  the  reasons  stated  in  our 
memorandum  from  Gary  Taverman  to 
Holly  Kuga.  dated  March  6,  2000,  which 
is  on  file  in  the  Central  Records  Unit, 
Room  B-099  of  the  main  Commerce 
building.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  July  31,  2000.  We  intend  to  issue 
the  final  results  no  later  than  1 20  days 
after  publication  of  the  preliminary 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  March  6,  2000. 
Holly  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-6267  Filed  3-13-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-833] 

Stainless  Steel  Bar  From  Japan:  Final 
Results  of  Antidumping  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  administrative  review. 

SUMMARY:  On  November  8,  1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  irom  Japan.  This 
review  covers  one  producer/exporter, 
Aichi  Steel  Corporation,  during  the 
period  February  1,  1998,  through 
January  31,  1999. 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  in  the 
margin  calculations.  Therefore  the' final 
results  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margin  is  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  March  14,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Minoo  Hatten  or  Robin  Gray,  Office  3 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone  (202) 482-1690  or  (202) 482- 
4023,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (1998). 

Background 

On  November  9.  1999.  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  Japan. 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Bar  from  Japan,  64  FR  60788 
(preliminary  results).  Al  Tech  Specialty 
Steel  Corp.,  Dunkirk,  NY;  Carpenter 
Technology  Corp.,  Reading,  PA; 
Republic  Engineered  Steels,  Inc., 
Massillon,  OH;  Slater  Steels  Corp.,  Fort 
Wayne,  IN;  Talley  Metals  Technology, 
Inc.,  Hartsville,  SC;  and  the  United  Steel 
Workers  of  America,  AFL-CIO/CLC, 
collectively  petitioners  in  the  less-than- 
fair-value  (LTFV)  investigation 
(hereafter  petitioners),  submitted  their 
case  brief  on  December  8,  1999.  Aichi 
Steel  Corporation  (Aichi),  respondent  in 
this  review,  also  submitted  its  case  brief 
on  December  8,  1999.  The  petitioners 
and  Aichi  submitted  rebuttal  briefs  on 
December  13,  1999.  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  stainless  steel  bar  (SSB).  For 
purposes  of  this  review,  the  term 
"stainless  steel  bar"  means  articles  of 
stainless  steel  in  straight  lengths  that 
have  been  either  hot-rolled,  forged, 
turned,  cold-drawn,  cold-rolled  or 
otherwise  cold-finished,  or  ground, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons  or  other  convex 
polygons.  SSB  includes  cold-finished 
SSBs  that  are  turned  or  ground  in 


straight  lengths,  whether  produced  from 
hot-rolled  bar  or  from  straightened  and 
cut  rod  or  wire,  and  reinforcing  bars  that 
have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut-length  flat-rolled 
products  (i.e.,  cut-length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

The  SSB  subject  to  this  order  is 
currently  classifiable  under  subheadings 
7222.10.0005,  7222.10.0050, 
7222.20.0005,  7222.20.0045, 
7222.20.0075.  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  interested  parties  to 
this  administrative  review  are  addressed 
in  the  "Issues  and  Decision 
Memorandum"  (Decision  Memo)  from 
Richard  W.  Moreland.  Deputy  Assistant 
Secretary,  Import  Administration,  to 
Robert  S.  La  Russa,  Assistant  Secretary 
for  Import  Administration,  dated  March 
6,  2000,  which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099.  In  addition,  a  complete  version 
of  the  Decision  Memorandum  can  be 
accessed  directly  on  the  Web  at 
www.ita.doc.gov/import_admin/ 
records/fm/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded  Aichis 
home-market  below-cost  sales  which 
failed  the  cost  test  in  these  final  results 
of  review. 
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as  a  final  reminder 
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under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i){l)  of  the 
Act. 

Dated:  March  7,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration.  '      . 

Appendix — List  of  Issues 

1.  U.S.  Date  of  Sale 

2.  Model  Match 

3.  Level  of  Trade 

4.  Dutv  Drawback 

5.  U.S.  Credit  Expenses 

6.  Home  Market  Credit  Expense 

7.  Cost  of  Production  and  Constructed  Value 

A.  Losses  on  Scrap  Inventory 

B.  Understatement  of  Costs 

C.  General,  Selling  and  Administrative 
Expenses 

D.  Interest  Expense 

[FR  Doc.  00-6264  Filed  3-13-00;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  000218045-0045-01] 

RIN  0648-ZA80 

Sea  Grant  Minority  Serving  Institutions 
Partnership  Program;  Request  for 
Proposals  for  FY  2000 

AGENCY:  National  Sea  Grant  College 
Program.  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  National  Sea  Grant 
College  Program  (Sea  Grant)  is  soliciting 


proposals  for  innovative  partnerships  to 
strengthen  the  capacity  of  Minority 
Serving  Institutions  to  foster  student 
careers,  research,  and  workforce 
competitiveness  in  marine  and  related 
sciences.  Minority  Serving  Institutions 
(MSIs)  include  educational  institutions 
identified  by  the  Department  of 
Education  as  (i)  Historically  Black 
Colleges  and  Universities,  (ii)  Hispanic- 
Serving  Institutions,  (iii)  Tribal  Colleges 
and  Universities,  and  (iv)  MSIs  located 
in  U.S.  insular  areas  (see  Section  III. 
Eligibility.)  Marine  sciences  are  defined 
as  those  fields  relevant  to  the  protection, 
management,  and  development  of  the 
Nation's  ocean,  coastal,  and  Great  Lakes 
resources. 

Beginning  in  Fiscal  Year  2000,  Sea 
Grant  expects  to  make  available  about 
$300,000  per  year,  depending  on 
available  funding,  to  support  the  Sea 
grant  Minority  Serving  Institution  (SG- 
MSI)  Partnership  Program.  Up  to 
$150,000  will  be  reserved  for  proposals 
related  to  acquaculture  in  a  cooperative 
effort  with  Department  of  Commerce's 
Minority  Business  Development 
Agency.  Sea  Grant  expects  to  fund  four 
to  six  projects  per  year.  Proposals  may 
request  up  to  $75,000  per  year  in  federal 
funds  and  projects  may  run  up  to  three 
years  maximum.  Matching  funds  from 
non-federal  sources  must  provide  at 
least  one-third  of  the  total  project  costs, 
or  in  other  words,  for  every  $2  in  federal 
support,  a  minimum  of  $1  in  non- 
federal matching  funds  is  required  to  be 
committed  to  the  project. 

The  SG-MSI  Partnership  Project 
projects  are  intended  to  provide 
additional  access  for  MSI  students  and 
faculty  to  research  opportunities,  career- 
related  experience,  and  work-study  or 
internships  that  enhance  career 
opportunities  and  career  growth  in  the 
marine  sciences  and  related  marine 
fields.  Projects  should  establish 
partnerships  between  the  MSI  and  Sea 
Grant  programs  or  other  universities, 
research  institutions,  industry,  or 
organizations  (public,  nonprofit,  or 
private)  engaged  in  the  marine  sciences 
or  related  marine  fields.  Proposals  must 
be  submitted  by  the  MSI  and  must 
identify  partner  institutions  by  name  in 
their  applications. 

DATES  AND  ADDRESSES:  Applicants  are 
encouraged  to  submit  their  proposals  to 
their  state's  Sea  Grant  program  (contact 
the  appropriate  state  Sea  Grant  Program 
from  the  list  below  to  obtain  the  mailing 
address  or  the  address  may  be  obtained 
on  the  web  site  http:// 
www.nsgo.seagrant.org/ 
SGDirectors.html);  or.  if  your  state  does 
not  have  a  Sea  Grant  program,  to  an 
adjacent  state  Sea  Grant  Program. 
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PropoScJs  must  be  received  before  5:00 
p.m.  (local  time)  on  May  15,  2000. 

Direct  submission  to  the  National  Sea 
Grant  College  Program  Office  in  Silver 
Spring,  MD,  while  not  encouraged,  is 
acceptable.  The  address  is:  National  Sea 
Grant  College  Program,  Attn:  Mrs. 
Geraldine  Taylor,  SG-MSI  Competition, 
Room  11732,  NOAA  (R/SG),  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Proposals  submitted  to  the 
National  Sea  Grant  Office  must  be 
received  bv  5:00  p.m.  (EST)  on  Mav  15, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Francis  Schuler,  Executive  Director, 
National  Sea  Grant  College  Program,  R/ 
SG,  NOAA,  1315  East-West  Highway, 
Silver  Spring,  MD  20910.  Tel.  (301) 
713-2445  ext.  158;  e-mail: 
fritz.schuler@noaa.gov. 

Sea  Grant  Programs 

Alaska.  University  of  Alaska  (907)  474- 

7086 
California,  University  of  California,  San 

Diego (858)  534-4440 
California,  University  of  Southern 

CaUfomia  (213)  812-1335 
Connecticut,  University  of  Connecticut 

(860) 405-9128 
Delaware,  University  of  Delaware  (302) 

831-2841 
Florida,  University  of  Florida  (352)  392- 

5870 
Georgia,  University  of  Georgia  (706) 

542-5954 
Hawaii,  University  of  Hawaii  (808)  956- 

7031 
Illinois-Indiana,  Purdue  University 

(765) 494-3593 
Louisiana,  Louisiana  Sea  Grant  (225) 

388-6710 
Maine,  University  of  Maine  (207)  581- 

1435 
Maryland,  University  of  Maryland  (301) 

405-6371 
Massachusetts.  Massachusetts  Institute 

of  Technology  (617)  253-7131 
Massachusetts.  Woods  Hole 

Oceanographic  Institution  (508) 

289-2557 
Michigan.  University  of  Michigan  (734) 

763-1437 
Minnesota.  University  of  Minnesota 

(218)  726-8710 
Mississippi-Alabama,  Mississippi- 
Alabama  Sea  Grant  Consortium 

(228)  875-9368 
New  Hampshire,  University  of  New 

Hampshire  (603)  862-0122 
New  fersey,  New  Jersey  Marine  Science 

Consortium  (732)  872-1300,  Ext.  21 
New  York,  New  York  Sea  Grant 

Institute,  SUNY  (631)  632-6905 
North  Carolina,  North  Carolina  State 

University  (919)  515-2454 
Ohio.  Ohio  State  University  (614)  292- 

8949 


Oregon,  Oregon  State  University  (541) 

737-2714 
Puerto  Rico,  University  of  Puerto  Rico 

(787) 832-3585 
Rhode  Island,  University  of  Rhode 

Island  (401)  874-6800 
South  Carolina,  South  Carolina  Sea 

Grant  Consortium  (843)  727-2078 
Texas,  Texas  A&M  University  (409) 

845-3854 
Virginia,  Virginia  Graduate  Marine 

Science  Consortium  (804)  924-5965 
Washington,  University  of  Washington 

(206) 543-6600 
Wisconsin,  University  of  Wisconsin- 
Madison  (608) 262-0905 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Authority 

Autliority:  33  U.S.C.  1121-1131.  Catalog  of 
Federal  Assistance  Number:  11.417,  Sea 
Grant  Support. 

II.  Program  E)escription 

Background 

In  an  effort  to  address  the  under- 
representation  of  minorities  in  the 
marine  sciences.  Sea  Grant  established  a 
pilot  program  in  the  mid-1990s  to 
enhance  the  capabilities  of  Historically 
Black  Colleges  and  Universities  (HBCU) 
nationwide  in  the  coastal  and  marine 
sciences.  The  Federal  investment  in  this 
program  has  been  $750,000  over  three 
years.  Awards  of  $50,000  per  year  were 
made  to  HBCU  institutions  via  Sea 
Grant  College  Programs  in  their  states. 
The  HBCU  institutions  were  Clark- 
Atlanta  University,  Delaware  State 
University.  Hampton  University, 
Savannah  State  University,  and  the 
University  of  Maryland  Eastern  Shore. 

In  accord  with  die  Sea  Grant  mission 
and  with  the  policy  of  the  U.S. 
Department  of  Commerce  and  the 
National  Oceanic  and  Atmospheric 
Administration  to  reach  minority 
institutions,  the  goals  of  the  SG-MSI 
Partnership  Program  are: 

1.  To  significantly  increase  the 
exposure  of  undergraduate  MSI  students 
to  the  marine  and  coastal  sciences  and 
to  increase  the  participation  of  under- 
represented  minorities  in  the  marine 
sciences. 

2.  To  enhance  the  quality  of 
undergraduate  majors  and  graduate 
studies  to  facilitate  entrance  into 
existing  marine  science  graduate 
programs  or  marine  careers. 

3.  To  accelerate  the  development  of 
strong  partnerships  and  to  encourage 
graduate  research,  student  experiential 
internships,  and  faculty  development 
opportunities  between  MSIs  and  Sea 
Grant  programs  or  other  universities, 
research  institutions,  industry',  or 
organizations  (public,  nonprofit,  or 


private)  engaged  in  the  marine  sciences 
or  related  marine  fields. 

4.  To  design  and  encourage  the 
structuring  and  implementation  of 
curricula  and  training  opportunities  for 
students  interested  in  pursuing  business 
careers  as  entrepreneurs  in  the  field  of 
acquaculture. 

Rationale 

The  recruitment  of  minorities  into  the 
fields  of  science  and  engineering,  and 
especially  under-represented  minorities, 
lags  behind  expectations.  According  to 
the  Nationeil  Science  Foundation 
(Women,  Minorities  and  Persons  with 
Disabilities  in  Science  and  Engineering: 
1996)  the  percentage  of  minority 
scientists  and  engineers  in  the 
workforce  ranges  from  0.2%  for 
American  Indians  to  3.5%  for  African- 
Americans  and  Hispanics.  Although 
data  are  not  available  for  marine 
sciences  in  particular,  they  are  included 
in  the  general  heading  of  science  and 
natural  sciences,  and  there  is  every 
reason  to  expect  the  percentages  to  be 
similar  if  not  lower. 

The  quality  and  nature  of  academic 
experience  at  each  step  of  the 
educational  pipeline  are  crucial  to 
bringing  more  minorities  into  marine 
science  and  engineering  fields. 
Bachelors,  Master's  and  Doctoral 
degrees  are  the  underpirmings  of 
science  career  achievement  and 
employment.  In  both  undergraduate  and 
graduate  levels,  Hispanics.  African 
Americans,  and  Native  Americans 
complete  fewer  degrees  than  majority 
ethnic  groups.  At  the  Bachelor's  level, 
National  Science  Foundation  (NSF)  data 
show  that  African  Americans  and 
Hispanics  each  receive  about  4.5%  of 
the  bachelor  degrees  in  natural  science 
and  engineering;  native  Americans 
receive  0.4%.  At  the  Master's  level 
African-Americans  and  Hispanics 
receive  about  3%  of  the  degrees  (NSF 
Science  and  Engineering  Indicators. 
1996).  There  is  additional  evidence  to 
suggest  that  MSI's  are  underserved  in 
the  proportion  of  grants  that  they 
receive  from  the  U.S.  Department  of 
Commerce.  In  FY  1998,  MSIs  received 
only  5.8%  of  Department  grants  to 
institutions  of  higher  education.  In  FY 
1999.  NOAA's  Office  of  Oceanic  and 
Atmospheric  Research  provided  0.5%  of 
its  extramural  grants  tc  MSIs. 

NOAA  and  Sea  Grant  share  the 
commitment  of  the  Department  of 
Commerce  to  bring  more  under- 
represented  minorities  into  marine 
science  and  engineering  through 
working  with  MSIs.  Sea  Grant's 
authorizing  legislation  includes  a  strong 
educational  mandate  at  institutions  of 
higher  learning. 
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m.  Eligibility 

Minority  Serving  Institutions  eligible 
to  submit  proposals  include  institutions 
of  higher  education  identified  by  the 
Department  of  Education  as  (i) 
Historically  Black  Colleges  and 
Universities,  (ii)  Hispanic-Serving 
Institutions,  (iii)  Tribal  Colleges  and 
Universities,  on  the  "1999  United  States 
Department  of  Education  Accredited 
Post-Secondary  Minority  Institutions" 
list:  (http://www.ed.gov/offices/OCR/ 
99minin.html).  Also,  because  of  their 
unique  dependence  on  marine 
resources,  (iv)  institutions  of  higher 
education  located  in  U.S.  insular  areas 
that  are  on  the  "1999  United  States 
Department  of  Education  Accredited 
Post-Secondary  Minority  Institutions" 
are  eligible  to  submit  proposals.  (United 
States'  insular  areas  include  the 
territories  of  American  Samoa,  Guam, 
the  U.S.  Vfrgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  freely  associated  states 
of  the  Federated  States  of  Micronesia, 
the  Republic  of  the  Marshall  Islands, 
and  the  Republic  of  Palau.) 

rv.  Evaluation  Criteria 

The  evaluation  criteria  for  proposals 
submitted  for  support  under  the  SG- 
MSI  Partnership  Program  are  weighted 
as  follows: 

(1)  Impact  of  Proposed  Project  (40%): 
The  contributions  the  project  makes  to 
enhancing  the  capability  of  the  MSI  to 
bring  its  student  population,  either 
undergraduate  or  graduate,  into  the 
marine  sciences  and  related  marine 
fields.  The  benefit  accruing  to  a  faculty 
from  his/her  participation  in  the  SG- 
MSI  Partnership  Program,  including 
exposure  to  research  and  opportimities 
for  professional  growth  in  the  marine 
sciences  and  related  marine  fields. 

(2)  Quality  of  Partnership 
Relationships  (30%):  The  strength, 
stability  and  quality  of  the  proposed 
partnership.  The  demonstrated 
capabilities  and  interest  in  marine 
science  or  related  marine  field  of  the 
MSI  and/or  the  partner.  The  degree  to 
which  the  partners  contribute  time  or 
in-kind  match.  Evidence  that  the 
partnership  has  been  thought  through 
carefully,  with  roles  and  responsibilities 
clearly  identified.  Evidence  that  the 
partnership  can  have  long  term 
sustainability  and  usefulness  once 
established.  The  ability  of  the 
partnerships  to  provide  enhanced  career 
opportunities  for  faculty  and  students. 

(3)  Innovativeness  (15%):  The  degree 
to  which  new  approaches  are  developed 
to  solve  problems  and  exploit 
opportunities  for  student  and  faculty 


engagement  in  marine  science  and 
marine  resource  management. 

(4)  Project  Personnel  (15%):  The 
caliber  of  the  principal  investigators 
including  special  skills,  past 
experiences  of  institutions  and 
investigators,  or  training  that  renders 
the  project  especially  qualified  for  the 
SG-MSI  Partnership  Program. 

V.  Selection  Procedures 

Reviews  of  the  proposals  will  be 
conducted  by  an  independent  peer 
review  panel  consisting  of  university 
educators,  scientists,  administrators, 
and  senior  level  individuals  with 
expertise  in  academic  partnerships  and/ 
or  familiarity  with  MSIs  and  their 
students.  Proposals  will  be  ranked  in 
accordance  with  the  above  evaluation 
criteria  (Section  IV)  by  the  panel 
members.  The  panel  members  will 
provide  individual  evaluations  on 
proposals,  but  there  will  be  no 
consensus  advice.  Their 
recommendations  and  evaluations  will 
be  considered  by  the  National  Sea  Grant 
Office  in  the  final  selection  of  proposals 
to  be  funded.  The  National  Sea  Grant 
Office  may  also  consider  programmatic 
or  geographic  balance  and  budge 
availability  in  the  final  selection  of 
proposals  to  be  funded.  Hence,  awards 
may  not  necessarily  be  made  to  the  peer 
review  panel's  highest-scored  proposals. 
Investigators  may  be  asked  to  modify 
objectives,  work  plans,  budget  levels,  or 
project  duration  prior  to  final  approval 
of  an  award. 

VI.  Instructions  for  Application 

Proposal  Preparation 

The  National  See  Grant  Office, 
NOAA,  encourages  applicants  to  discuss 
their  proposal  concepts  with  a  local  Sea 
Grant  program.  The  state  Sea  Grant 
programs  are  a  valuable  source  of 
information  about  marine  issues  in  their 
state  and  region,  and  can  advise 
applicants  new  to  Sea  Grant  on  the 
preparation  of  NOAA  and  Sea  Grant 
applications. 

Timetable 

May  15,  2000 — Proposals  are  due  5 
p.m..  May  15,  2000.  (See  Section  VII. 
How  To  Submit  for  further  details.) 

July,  2000 — Successful  applicants  can 
expect  to  be  notified  at  the  beginning  of 
July  2000.  Successful  applicants  may  be 
asked  to  provide  revised  narratives  and/ 
or  budgets  which  would  be  due  in  mid- 
July. 

October  1,  2000 — Funds  will  be 
awarded  through  a  grant  with  an 
expected  start  date  of  October  1,  2000. 
Multiple-year  proposals  will  be  funded 
in  annual  increments. 
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Proposal  Guidelines 

Each  proposal  should  include  the 
items  listed  below.  All  pages  should  be 
single-  or  double-spaced,  typewritten  in 
at  least  a  10-point  font,  and  printed  on 
metric  A4  (210  mm  x  297  mm)  S'^"  x 
11"  paper.  Brevity  will  assist  reviewers 
and  program  staff  in  dealing  effectively 
with  proposals.  Therefore,  the  proposals 
may  not  exceed  15  pages.  Tables  and 
visual  materials,  including  charts, 
graphs,  maps,  photographs  and  other 
pictorial  presentations  are  included  in 
the  15-page  limitation;  literature 
citations  are  not  included  in  the  15-page 
limitation.  Conformance  to  the  15-page 
limitation  will  be  strictly  enforced.  All 
information  needed  for  review  of  the 
proposal  should  be  included  in  the 
main  text;  no  appendices  are  permitted. 
The  following  information  should  be 
included: 

(1)  Signed  title  page:  The  title  page 
should  be  signed  by  the  PrincipaJ 
Investigator  and  the  institutional 
representative  and  should  clearly 
identify  the  program  area  being 
addressed  by  starting  the  project  title 
with  "SG-MSI  Partnership  Program." 
The  Principal  Investigator  and 
institutional  representative  should  be 
identified  by  full  name,  title, 
organization,  telephone  number,  e-mail 
and  mailing  address.  The  total  amount 
of  Federal  funds  and  matching  funds 
being  requested  should  be  listed  for 
each  budget  period. 

(2)  See  Grant  Project  Summary  Form 
(90-2):  This  information  is  very 
important.  It  is  critical  that  the  project 
summary  accurately  describe  the 
essential  elements  of  the  project  being 
proposed.  The  project  summary  should 
include:  1.  Title:  Use  the  exact  title  as 
it  appears  in  the  rest  of  th&  application. 
2.  Investigators:  List  the  names  and 
affiliations  of  each  investigator  who  will 
significantly  contribute  to  the  project. 
Start  with  the  Principal  Investigator.  3. 
Funding  request  for  each  year  of  the 
project,  including  matching  funds  if 
appropriate.  4.  Project  Period:  Start  and 
completion  dates.  Proposals  should 
request  a  start  date  of  October  1,  2000. 

5.  Objectives,  Methodology,  and 
Rationale:  This  should  include  concise 
statement  of  the  objectives  of  the 
project,  the  scientific  or  educational 
methodology  to  be  used,  and  the 
rationale  for  the  work  proposed.  (See 
below  #10  Standard  Application 
Forms.) 

(3)  Project  Description  (15-page  limit), 
(a)  Introduction/Background/ 

Justification:  What  is  the  problem  or 
opportunity  being  addressed  and  what 
is  its  scientific,  educational,  or 


economic  importance  to  the  region  or 
nation? 

(b)  Technical  Plan:  What  are  the  goals, 
objectives,  and  anticipated  approach  of 
the  proposed  project?  While  a  detailed 
work  plan  is  not  expected,  the  proposal 
should  present  evidence  that  there  has 
been  thoughtful  consideration  of  the 
approach  to  the  problem  under  study. 
What  capabilities  does  the  partner 
possess  that  will  benefit  the  project, 
faculty  member  and  students? 

(c)  Output/Anticipated  Benefits:  Upon 
successful  completion  of  the  project, 
what  are  the  anticipated  benefits  to  the 
institutions,  students,  and  the  partner? 

(d)  Literature  Cited:  Should  be 
included  here,  but  does  not  count 
against  the  15-page  limit. 

(4)  Budget  and  Budget  Justification: 
There  should  be  a  separate  annual 
budget  for  each  year  of  the  project  as 
well  as  a  cumulative  budget  for  the 
entire  project.  Applicants  are 
encouraged  to  use  the  Sea  Grant  Budget 
Form  90-4  (see  below  #10  Standard 
Application  Forms),  but  may  use  their 
own  form  as  long  as  it  provides  the 
same  information  as  the  Sea  Grant  form. 
Subcontracts  should  have  a  separate 
budget  page.  Matching  funds  must  be 
indicated;  failure  to -provide  adequate 
matching  funds  will  result  in  the 
proposal  beingrejected  without  review. 
Each  aimual  budget  should  include  a 
separate  budget  justification  page  that 
itemizes  all  budget  items  in  sufficient 
detail  to  enable  reviewers  to  evaluate 
the  appropriateness  of  the  funding 
requested.  Please  pay  special  attention 
to  any  travel,  supply  or  equipment 
budgets  and  provide  details. 

(5)  Current  and  Pending  Support: 
Applicants  must  provide  information  on 
all  current  and  pending  support  for 
ongoing  projects  and  proposals, 
including  subsequent  funding  in  the 
case  of  continuing  grants.  All  current 
project  support  from  whatever  source 
(e.g..  Federal,  State  or  local  government 
agencies,  private  foundations,  industrial 
or  other  commercial  organizations)  must 
be  listed.  The  proposed  project  and  all 
other  projects  or  activities  requiring  a 
portion  of  time  of  the  principal 
investigator  and  other  senior  personnel 
should  be  included,  even  if  they  receive 
no  Federal  salary  support  from  the 
project(s).  The  number  of  person- 
months  per  year  to  be  devoted  to  the 
projects  must  be  stated,  regardless  of 
source  of  support.  Similar  information 
must  be  provided  for  all  proposals 
already  submitted  or  submitted 
concurrently  to  other  possible  sponsors, 
including  those  within  NOAA. 

(6)  Results  from  Prior  Sea  Grant 
Support. 


If  the  Principal  Investigator  (or  any 
CO-PI  identified  on  the  proposal)  has 
received  Sea  Grant  funding  in  the  past 
five  years,  the  following  information  on 
the  prior  award(s)  is  required: 

(a)  The  NOAA  award  number,  amount 
and  period  of  support; 

(b)  The  title  of  tne  project: 

(c)  Brief  summary  of  the  results  of  the 
completed  work; 

(d)  Brief  description  of  the 
contribution  the  project  has  made. 

(e)  Publications  resulting  from  the  Sea 
Grant  award. 

Reviewers  will  be  asked  to  comment 
on  the  quality  of  the  prior  work 
described  in  this  section  of  the  proposal. 
Please  note  that  a  PI  with  prior  Sea 
Grant  support  may  use  up  to  two 
additional  pages  to  describe  the  results. 

(7)  Vitae  (2  pages  maximum  per 
investigator). 

(8)  Letter  of  commitment  from  the 
partnering  organizations. 

(9)  A  brief  (less  than  one-page) 
description  of  the  partnering 
organization. 

(10)  Standard  Application  Forms: 
Applicants  may  obtain  all  required 
application  forms  at  website:  http:// 
www.nsgo.seagrant.org/research/rfp/ 
index.html#3  or  from  a  state  Sea  Grant 
program:  http://www.nsgo.seagrant.org/ 
SGDirectors.  html,  or  from  Dr.  Francis 
Schuler  at  the  National  Sea  Grant  Office 
(phone:  301-713-2445  xl58  or  e-mail: 
fritz.schuler@noaa.gov).  For  proposals 
selected  for  funding,  the  following 
forms  must  also  be  submitted: 

(a)  Standard  Forms  424,  Application 
for  Federal  Assistance,  424B, 
Assurances — Non-Construction 
Programs,  (Rev  4-88).  Please  note  that 
both  the  Principal  Investigator  and  an 
administrative  contact  should  be 
identified  in  Section  5  of  the  SF424  or 
Section  10,  applicants  should  enter 
"11.417"  for  the  CFDA  Number  and 
"Sea  Grant  Support"  for  the  title.  The 
form  must  contain  the  original  signature 
of  an  authorized  representative  of  the 
applying  institution. 

(b)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

(i)  Non-Procurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26,  "Nnon- 
Procurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies: 
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VII.  How  To  Suh  mit 

Proposals  mus  be  submitted 
according  to  the  Timetable  outlined  in 
Section  VI,  Instri  ictions  for  Application. 
Although  invest!  gators  are  not  required 
to  submit  more  t  lan  three  copies  of  the 
proposal,  the  noi  mal  review  process 
requires  10  copi(  s.  Applicants  are 
encouraged  to  simmit  sufficient 
proposal  copies  or  the  full  review 
process  if  they  wish  all  reviewers  to 
receive  color,  unasually  sized  (not  8.5" 
X  11").  or  otherw  se  unusual  materials 
submitted  as  par  of  the  proposal.  Only 
three  copies  of  tl  e  Federally  required 
forms  are  needec . 

Applicants  are  encouraged  to  submit 
their  proposals  t  >  their  state  Sea  Grant 
program,  (see:  ht  :p:// 
www.nsgo.seagri  int.org/ 


SGDirectors.html);  or,  if  your  state  does 
not  have  a  Sea  Grant  program,  to  a  Sea 
Grant  program  in  an  adjacent  state. 
Proposals  must  be  received  before  5 
p.m.  (local  time)  on  May  15,  2000. 

Direct  submission  to  the  National  Sea 
Grant  College  Program  Office  in  Silver 
Spring,  MD,  while  not  encouraged,  is 
acceptable.  The  address  is:  National  Sea 
Grant  College  Program,  Attn:  Mrs. 
Geraldine  Taylor,  SG-MSI  Competition, 
Room  11732,  NOAA  (R/SG),  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Proposals  submitted  to  the 
National  Sea  Grant  Office  must  be 
received  by  5  p.m.  (EST)  on  May  15, 
2000. 

Applications  received  after  the 
deadline  and  applications  that  deviate 
substantially  from  the  format  described 
above  will  be  returned  to  the  sender 
without  review.  Facsimile  transmissions 
and  electronic  mail  submission  of 
applications  will  not  be  accepted. 

Vm.  Other  Requirements 

(A)  Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Cortftnerce  (DOC) 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

(B)  Past  Performance — Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

(C)  Pre-Award  Activities — If 
applicants  incur  any  costs  prior  to  an 
award  being  made,  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
pre-award  costs. 

(D)  No  Obligation  for  Future 
Funding — If  an  application  is  selected 
for  funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

(E)  Delinquent  Federal  Debts — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

(1)  The  delinquent  account  is  paid  in 
hill, 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(3)  Other  arrangements  satisfactory  to 
DOC  are  made. 

(F)  Name  Check  Review — All  non- 
profit and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 


any  key  individuals  associated  witli  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

(G)  False  Statements — A  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

(H)  Intergovernmental  Review — 
Applications  for  support  from  the 
National  Sea  Grant  College  Program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

(I)  Purchase  of  American-Made 
Equipment  and  Products — Applicants 
are  hereby  notified  that  they  will  be 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  emd  products  with  funding 
provided  under  this  program. 

(J)  For  awards  receiving  funding  for 
the  collection  or  production  of 
geospatial  data  (e.g.,  GIS  data  layers), 
the  recipient  will  comply  to  the 
maximum  extent  practicable  with  E.O. 
12906,  Coordinating  Geographic  Data 
Acquisition  and  Access,  The  National 
Spatial  Data  Infrastructure,  59  Fed.  Reg. 
17671  (April  11,  1994).  The  award 
recipient  shall  document  all  new 
geospatial  data  collected  or  produced 
shall  document  all  new  geospatial  data 
collected  or  produced  using  the 
standard  developed  by  the  Federal 
Geographic  Data  Center,  and  make  that 
standardized  documentation 
electronically  accessible.  The  standard 
can  be  found  at  the  following  Internet 
website:  (http://www.fgdc.gov/ 
standards/standards/html). 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  Sea 
Grant  budget  Form,  90-4,  Sea  Grant 
Summary  Form,  90-2,  and  Standard 
Forms  424,  and  424b  have  been 
approved  under  control  numbers  0648- 
0362,  0648-0362,  0348-0043,  and  0348- 
0040  with  average  responses  estimated 
to  take  15,  20,  45,  and  15  minutes. 
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respectively.  These  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  emd  completing  and  reviewing 
the  collection  of  information.  Send 
comments  on  these  estimates  or  any 
other  aspect  of  these  collections  to 
National  Sea  Grant  College  Program,  R/ 
SG,  NOAA.  1315  East- West  Highway, 
Silver  Spring.  MD  20910  (Attention: 
Francis  S.  Schuler).  Notwithstanding 
any  other  provision  of  the  law,  no 
person  is  required  to  respond  to,  nor 
shall  any  person  be  subject  to  a  penalty 
for  failure  to  comply  with,  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Louisa  Koch, 

Deputy  Assistant  Administrator,  Office  of 
Oceanic  and  Atmospheric  Research,  National 
Oceanic  and  Atmospheric  Administration. 
[FR  Doc.  00-6230  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  3510-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  030700C] 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  the  joint 
New  England  Fishery  Management 
Council/Mid-Atlantic  Fishery 
Management  Council  Monkfish 
Oversight  Committee  and  Monkfish 
Industry  Advisory  Panels  to  consider 
actions  affecting  New  England  and  Mid- 
Atlantic  fisheries  in  the  exclusive 
economic  zone  (EEZ). 
Recommendations  from  the  committee 
will  be  brought  to  the  full  Councils  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  March  29,  2000,  at  9:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Yard  Restaurant,  1121  South 
Mammoth  Road,  Manchester,  NH  03109; 
telephone:  (603)  623-3545. 


Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  review  the  current  status 
of  the  fishery  in  the  context  of  the 
fishery  management  plan 
implementation,  including  the  partial- 
year  implementation  of  Year  1 
measures.  The  committee  will  identify 
problems  and  issues  with  the  current 
plan  and  scheduled  adjustments, 
including  the  plan's  impact  on  the 
fishery  in  the  deep-water  canyons  and 
the  options  for  a  Grand  Banks  fishery. 
The  committee  will  also  discuss  the 
availability  of  scientific  data  and  the 
timing  of  the  assessment  relative  to  the 
Year  3  fishery  adjustments.  At  the  end 
of  the  meeting,  the  committee  will  hold 
a  closed  session  to  review  applications 
and  select  new  industry  advisors. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  March  8.  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  00-6227  Filed  3-13-O0;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030600B] 

Marine  Mammals;  File  No.  455-1445-00 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Waikiki  Aquarium.  2777  Kalakaua 
Avenue,  Honolulu.  HI  96815.  has 
requested  an  amendment  to  scientific 
research  and  enhancement  Permit  No. 
455-1445. 

DATES:  Written  or  telefaxed  comments 

must  be  received  on  or  before  April  13, 

2000. 

ADDRESSES:  The  amendment  request 

and  related  documents  are  available  for 

review  upon  written  request  or  by 

appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705. 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802^213 
(562/980-4001);  and 

Pacific  Area  Office,  Southwest 
Region,  NMFS,  1601  Kapiolani  Blvd.. 
Honolulu,  HI  96814-4700  (808/973- 
2935). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East- West  Highway.  Room  13130,  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  bearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson. 301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  455- 
1445,  issued  on  May  26,  1998  (63  FR 
30201)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species. 

Permit  No.  455-1445  authorizes  the 
permit  holder  to  continually  hold  three 
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Dated:  March  7. 
Ann  D.  Terbush, 

Chief,  Permits  an 

Office  of  Protected\Resources, 

Marine  Fisheries 

[FR  Doc.  00-6226 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Seitretary 

Proposed  Collection;  Comment 
Request 

agency:  DOD,  Gffice  of  the  Assistant 
Secretary  of  Defi  nse  for  Health  Affairs/ 
TMA. 
action:  Notice. 
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1995.  the  Office  of  the 
of  Defense  for 
announces  the 
y  approved 
public  comment  on 


SI  seks 


the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
extension  of  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology, 
DATES:  Consideration  will  be  given  to  all 
comments  received  May  15,  2000. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  the  Office 
of  the  Assistant  Secretary  of  Defense 
(Health  Affairs),  TRICARE  Management 
Activity,  Office  of  Resource 
Management,  Skyline  Drive,  Suite  810, 
5111  Leesburg  Pike,  Falls  Church, 
Virginia  22041-3206.  ATTN:  Major  Rose 
Layman,  (703)  681-8910. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call  Major 
Rose  Layman,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
TRICARE  Management  Activity,  (703) 
681-8910. 

Title;  Associated  Form;  and  OMB 
Number:  Third  Party  Collection 
Program;  DD  Form  2569;  OMB  Control 
Number  0704-0323. 

Needs  and  Uses:  The  information 
contained  in  the  DD  Form  2569  will  be 
used  to  collect  reimbursement  from 
private  insurers  for  medical  care 
provided  to  family  members  of  retirees 
and  deceased  Service  members  having 
health  insurance.  Such  monetary 
benefits  accruing  to  the  Military 
Medical  Treatment  Facility  (MTF)  will 
be  used  to  enhance  healthcare  delivery 
in  the  MTF.  Information  will  also  be 
used  by  MTS  staff  and  CHAMPUS 
Fiscal  Intermediaries  to  determine 
eligibility  for  care,  deductibles,  and 
copayments  and  by  Health  Affairs  for 
program  planning  and  management. 

Affected  Public:  Family  members  of 
retirees  and  deceased  Service  members 
having  health  insurance. 


Annual  Burden  Hours:  55,221. 

Number  of  Respondents:  1,262,194. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  2.5 
minutes. 

Frequency:  Yearly  or  on  occasion 
when  insurance  information  changes. 
SUPPLEMENTARY  INFORMATION: 


Summary  of  InformatioB  Collection 

The  DD  Form  2569  is  used  to  collect 
third  party  insurance  information  from 
family  members  of  retirees  and  deceased 
Service  members  having  health 
insurance.  This  information  is  collected 
either  during  the  inpatient  stay 
admission  and/or  discharge  process  or 
during  the  visit  when  a  patient  presents 
for  an  outpatient  procedure. 

Dated:  March  8,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-6171  Filed  3-13-00;  8:45  am] 

BH.UNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  00-23] 

36<bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pubic 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-23  with 
attached  transmittal,  policy  justification 
and  Sensitivity  of  Technology. 

Dated:  March  7,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


28  FEB  2000 
In  reply  refer  to: 
1-00/001419 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-23,  concerning  the 

Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 

Israel  for  defense  articles  and  services  estimated  to  cost  $58  million.  Soon  after  this  letter 

is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


xv^ 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 

(ii) 


HI 


(iv; 
(v; 

(vi 


vu 
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Transmittal  No.  00-23 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser;  Israel 

Total  Estimated  Value; 

M^or  Defense  Equipment*  $  42million 

Other  $  16  million 

TOTAL  $  58  million 

Description  of  Articles  or  Services  Offered:  Forty-  one  AGM-142D  air-to- 
ground  missiles  with  data  links  (including  33  with  Z-seeker  heads  and  eight 
without  seeker  heads),  containers,  captive  air  training  missile  sets,  spare  and 
repair  parts,  publications  and  technical  data,  U.S.  Gk>vemment  and 
contractor  technical  and  logistics  personnel  services  and  other  related 
elements  of  program  support 

Military  Department;  Air  Force  (YEP,  Amendment  1) 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivitv  of  Technologv  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold;  See  Annex  attached 


Date  Report  Delivered  to  Congress;  28  FEB  2000 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  .TUSTIFICATION 


Israel  -  AGM-142D  Air-to-ground  Missiles 

The  Government  of  Israel  has  requested  a  possible  sale  of  41  AGM-142D  air-to-ground 
missiles  with  data  links  (including  33  with  Z-seeker  heads  and  eight  without  seeker 
heads),  containers,  captive  air  training  missile  sets,  spare  and  repair  parts,  publications 
and  technical  data,  U.S.  Government  and  contractor  technical  and  logistics  personnel 
services  and  other  related  elements  of  program  support.  The  estimated  cost  is  $58 
million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been 
and  continues  to  be  an  important  force  for  political  stability  and  economic  progress  in 
the  Middle  East 


This  proposed  sale  of  the  AGM-142D  missile  allows  Israel  to  increase  its  capability  to 
engage  high  value  and  hardened/buried  targets.  The  proposed  sale  will  contribute 
significantly  to  U.S.  strategic  and  tactical  objectives  by  strengthening  the  unity  of  the 
coalition  forces  throughout  the  region.  Israel,  which  already  has  AGM-142D  air-to- 
ground  missiles  in  its  inventory,  will  have  no  difficulty  absorbing  these  missiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  afl'ect  the  basic  military 
balance  in  the  region. 

The  prime  contractor  will  be  Lockheed-Martin  Electronics  and  Missiles  of  Orlando, 
Florida.  There  are  no  off'set  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional 
U.S.  Government  representatives  or  contractor  representatives  to  Israel. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 
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Transmittal  No.  00-23 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    S  ensitivitv  of  Technology; 


1       The  AGM-142  stand-off  air-to-ground  missile  hardware  and  software  contain 
the  fol  owing  sensitive  technologies  which  are  classified  Confidential:  missile  seeker 
hardw&re,  range  capability,  data  link  capabilities  and  launch  software  (guidance 
algorithms).  The  missile  has  a  range  of  40-50  NM  and  can  utilize  either  electro-optical  or 
infrarfd  seekers,  and  has  an  800  lb.  warhead.  Terminal  guidance  for  the  weapons  is 
achieved  through  the  use  of  data  link  from  either  the  launch  aircraft  or  another  suitable 
platfornL 

Z,      If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the 
specific  hardware  and  software  involved  in  this  proposed  sale,  the  information  could  be 
used  t^  develop  countermeasures  or  systems  which  could  reduce  weapon  system 
effectiveness  or  be  used  in  the  development  of  a  system  with  similar  or  advanced 
capabilities. 

3I      A  determination  has  been  made  that  Israel  can  provide  substantially  the  same 
degre4of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
This  proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  00-6172 

BILLING  CODE  5001-  0-C 


Filed  3-13-00;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  00-29] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-29  with 
attached  transmittal  and  policy 
justification. 

Dated:  March  7,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


28  FEB  2000 
In  reply  refer  to: 
1-00/001421 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives  ^ 

V\  ashington,  D.C.  20515-6501 

D^r  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

C)>ntrol  Act,  we  are  forwarding  herewith  Transmittal  No.  00-29  and  under  separate 

c<  ver  the  classifled  annex  thereto.  This  Transmittal  concerns  the  Department  of  the  Air 

F  jfce's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Egypt  for  defense  articles 

ai  id  services  estimated  to  cost  $90  million.  Soon  after  this  letter  is  delivered  to  your 

ol  fice,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of  this  Transmittal. 

Sincerely, 


r^mm 


C/N-. 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


A  ttachments 

S  iparate  Cover: 
C  lassified  Annex 

Sfime  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Conunittee  on  Appropriations 
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Transmittal  No.  00-29 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant.to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser:  Egypt 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment*  $  75  million 

Other  $  15  million 

TOTAL  $  90  million 

(iii)       Description  of  Articles  or  Services  Offered:  Fifteen  LANTIRN  Navigation 
pods,  15  Sharpshooter  targeting  pods,  associated  aircraft  integration, 
support  equipment,  spare  parts,  technical  orders,  publications,  training,  and 
other  related  elements  of  logistics  support 

(iv)       Military  Department:  Air  Force  (DBD) 

(v)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vi)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold:  See  Annex  under  separate  cover 

(vii)        Date  Report  Delivered  to  Congress:  28  FEB  2000 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTIFICATION 


Egypt  -  >Javigation  and  Targeting  Pods 


The  Goi(emment  of  Egypt  has  requested  a  possible  sale  of  15  LANTIRN  Navigation 
pods,  15  Sharpshooter  targeting  pods,  associated  aircraft  integration,  support 
equipment,  spare  parts,  technical  orders,  publications,  training,  and  other  related 
element^  of  logistics  support  The  estimated  cost  is  $90  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been 
and  continues  to  be  an  important  force  for  political  stability  and  economic  progress  in 
the  Middle  East 

The  Egyptian  Air  Force  is  undergoing  a  modernization  program  that  involves  upgrading 
its  weapon  systems  for  the  F-16  aircraft  The  LANTIRN  pods  will  provide  the  F-16 
aircraftJwith  a  low  altitude  navigation  and  targeting  system  for  night  operations.  Egypt, 
which  already  has  LANTIRN  pwis  in  its  inventory,  will  have  no  difficulty  absorbing 
these  pods. 

The  prqposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military 
balance!  in  the  region. 

The  prime  contractor  will  be  Lockheed-Martin  Electronics  and  Missiles  Corporation  of 
Orlandp,  Florida.  There  are  no  offset  agreements  proposed  in  connection  with  this 
potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  .of  any  additional 
U.S.  Gc  vernment  and  contractor  representatives  to  Egypt 

There  ^  ill  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 


[FRDoc.  00-6173 

BILUNG  CODE  5001 -104C 


F  led  3-13-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  Department  of  Defense 
(DoD),  as  the  matching  agency  under  the 
Privacy  Act,  is  hereby  giving  notice  to 
the  record  subjects  of  a  computer 
matching  program  between  National 
Science  Foundation  (NSF)and  DoD  that 
records  are  being  matched  by  computer. 
The  record  subjects  are  NSF  delinquent 
debtors  who  may  be  current  or  former 
Federal  employees  receiving  Federal 
salary  or  benefit  payments  and  who  are 
indebted  and  or  delinquent  in  their 
repayment  of  debts  owed  to  the  United 
States  Government  under  programs 
administered  by  NSF. 
DATES:  This  proposed  action  will 
become  effective  April  13,  2000  and  the 
computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  conunents  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  telephone 
(703)  607-2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DoD  and  NSF  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  govermnent  so  that 
NSF  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures. 

A  copy  of  the  computer  matching 
agreement  between  the  NSF  and  DoD  is 


available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Debt 
Management  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Set  forth  below  is  a  public  notice  of 
the  establishment  of  the  computer 
matching  program  required  by 
paragraph  6.c.  of  the  Office  of 
Management  and  Budget  Guidelines  on 
computer  matching  published  on  June 
19,  1989,  at  54  FR  25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  were 
submitted  on  February  28,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Goverrunent  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Meuiagement  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8,  1996  (February  20,  1996.  61 
FR  6427). 

Dated:  March  8.  2000. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  l>etween  the  National  Science 
Foundation,  and  the  Department  of 
Defense  for  Debt  Collection. 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  National  Science  Foundation  (NSF) 
and  the  Defense  Manpower  Data  Center 
(DMDC),  Department  of  Defense  (DoD). 
The  National  Science  Foundation  is  the 
source  agency,  i.e.,  the  activity 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  activity  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  match  is  to  identify  and  locate 
any  matched  Federal  personnel, 
employed,  serving,  or  retired,  who  owe 
delinquent  debts  to  the  Federal 
Government  under  certain  programs 
administered  by  NSF.  NSF  will  use  this 
information  to  initiate  independent 
collection  of  those  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  as  amended,  when  voluntary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  NSF  of  the  military  service/ 
employing  agency  in  the  case  of  military 
personnel  (either  active,  reserve,  or 
retired)  and  current  non-postal  civilian 
employees,  to  apply  administrative  and/ 


or  salary  offset  procedures  until  such 
time  as  the  obligation  is  paid  in  full. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Public  Law  97-365),  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Public  Law  104-134,  section 
31001);  31  U.S.C.  Chapter  37. 
Subchapter  I  (General)  and  Subchapter 
n  (Claims  of  the  United  States 
Government);  31  U.S.C.  3711  Collection 
and  Compromise;  31  U.S.C.  3716 
Administrative  Offset;  5  U.S.C.  5514, 
Installment  Deduction  for  Indebtedness 
(Salary  Offset);  10  U.S.C.  135.  Under 
Secretary  of  Defense  (Comptroller); 
Section  101(1)  of  Executive  Order 
12731;  4  CFR  101.1-105.5.  Federal 
Claims  Collection  Standards;  5  CFR 
550.1101  -  550.1108,  Collection  by 
Offset  from  Indebted  Government 
Employees  (0PM);  45  CFR  part  607 
(NSF). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a. 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  NSF  will  use  personal  data  from  the 
following  Privacy  Act  record  systems  for 
the  match:  NSF-57,  'NSF  Delinquent 
Debtors  File'  which  was  published  in 
the  Federal  Register  at  62  FR  59903  on 
November  5,  1997. 

2.  DOD  will  use  personal  data  from 
the  record  system  identified  as  S322.ll 
DMDC,  entitled  'Federal  Creditor 
Agency  Debt  Collection  Data  Base,"  last 
published  in  the  Federal  Register  at  64 
FR  42101  on  August  3,  1999. 

E.  Description  of  computer  matching 
program:  NSF,  as  the  source  agency, 
will  provide  DMDC  with  a  file  which 
contains  information  specified  below. 
Upon  receipt  of  the  file  of  debtor 
accounts,  DMDC  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN  of  the  NSF  file  against  a  DMDC 
computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DOD, 
0PM,  OMB,  and  the  Department  of  the 
Treasury,  consists  of  personnel  records 
of  non-postal  Federal  civilian 
employees  and  military  members,  both 
active,  and  retired.  The  hits'  or  matches 
will  be  furnished  to  NSF.  NSF  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  file  are  consistent  with  NSF's 
source  file  cuid  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  NSF  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
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summary:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  15, 
2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Daled:  March  9.  2U()0. 

William  E.  Burrow, 

Acting  Leader.  Information  Manag,ement 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

T\'pe  of  Review:  Regular. 

Title:  Goals  2000,  Parental 
Information  and  Resource  Center's 
Annual/Final  Performance  Report. 


Frequency:  Annually. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  58;  Burden  Hours: 
226. 

Abstract:  Recipients  of  grants  under 
the  Parental  Assistance  Program  must 
submit  an  annual  performance  report 
that  establishes  substantial  progress 
toward  meeting  their  project  objective  to 
receive  a  continuation  award. 

Written  comments  and  requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  VivianReese,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624.  Regional  Office  Building  3, 
Washington,  DC  20202-4651.  or  should 
be  electronically  mailed  to  the  internet 
address  Vivian  Reese@ed.gov,  or  should 
be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact,  Jackie  Montague  at  202-708- 
5359.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
|FR  Doc.  00-62.52  Filed  3-13-00:  8:45  ami 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No:  84.265A] 

State  Vocational  Rehabilitation  Unit  In- 
Service  Training;  Notice  reopening  the 
closing  date  for  transmittal  of 
applications  for  new  awards  for  fiscal 
year  (FY)  2000 

Deadline  for  Transmittal  of 
Applications:  The  deadline  date  for 
transmittal  of  applications  is  reopened 
from  December  17.  1999  to  March  28, 
2000. 

On  October  21,  1999  we  published  in 
the  Federal  Register  (64  CFR  56775)  a 
notice  inviting  applications  for  new 
awards  for  FY  2000  under  the  State 
Vocational  Rehabilitation  Unit  In- 
Service  Training  program.  The 
regulations  for  this  program  state  that 
each  State  agency  is  eligible  to  receive 
an  award  under  the  In-Service  Training 
program.  The  purpose  of  this  notice  is 
to  reopen  the  deadline  date  for 
transmittal  of  applications  to  allow  all 
eligible  applicants  an  opportunity  to 
apply  for  funds  under  this  program. 
Applicants  who  submitted  applications 
under  the  prior  notice  need  not  submit 
a  new  application,  unless  they  wish  to 

do  so. 

Deadline  for  Intergovernmental 
Review:  May  30,  2000. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
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Telephone  (toll  free);  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  (http:// 
wrww.ed.gov/pubs/edpubs.html)  or  its 
E-mail  address  (edpubs@inet.ed.gov).  If 
you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.265A. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
9817.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Beverly  Steburg,  U.S.  Department  of 
Education,  Region  IV,  61  Forsyth  Street, 
SW.,  Suite  18T91,  Atlanta,  Georgia 
30303.  Telephone:  (404  562-6336.  If 
you  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office.  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 


Program  Authority:  29  U.S.C.  772. 
Dated:  March  8,  2000. 
Curtis  L.  Richards, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[PR  Doc.  00-6139  Filed  3-13-00;  8:45  am] 

BILLING  COOE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Office  of  General  Counsel  Federalism; 
Intergovernmental  Consultation 

AGENCY:  Office  of  the  General  Counsel, 
Department  of  Energy. 

ACTION:  Notice  of  statement  of  policy. 

summary:  The  Department  of  Energy 
(DOE)  is  publishing  a  statement  of 
policy  on  intergovernmental 
consultation  in  the  development  of 
regulations  that  have  federalism 
implications.  This  statement  of  policy 
implements  provisions  in  President 
Clinton's  Executive  Order  on 
Federalism  that  require  Federal  agencies 
to  consult  with  State  and  local 
governments  in  the  development  of 
regulatory  policies  that  may  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

EFFECTIVE  DATE:  This  policy  is  effective 
March  14,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Bowers,  Office  of  the 
Assistant  General  Counsel  for 
Regulatory  Law,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  GC-74,  Washington,  D.C.  20585, 
(202) 586-2902. 

SUPPLEMENTARY  INFORMATION:  The 
President  issued  Executive  Order  13132, 
"FederaHsm,"  on  August  4,  1999  (64  FR 
43255,  Aug.lO,  1999).  Section  6(a)  of  the 
Order  requires  each  covered  Federal 
agency  to  have  "an  accountable  process 
to  ensure  meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.  "  The  term 
"State  and  local  officials"  is  defined  in 
section  1(d)  of  the  Order  to  mean 
"elected  officials  of  State  and  local 
governments  or  their  representative 
national  organizations."  "Regulatory 
policies  that  have  federalism 
implications"  refers  to  actions  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government."  E.O.  13132, 
section  1(a). 

On  October  28.  1999.  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  within  the 
Office  of  Management  and  Budget 
(OMB),  issued  to  heads  of  executive 
departments  and  agencies  guidance  for 
implementing  Executive  Order  13132. 
Pursuant  to  section  6  of  the  Order,  the 
Administrator  requested  that  each 
agency  federalism  official  submit  a 
description  of  the  agency's  consultation 
process  to  OMB  by  January  31,  2000. 
The  General  Counsel,  who  is  the  DOE 
federalism  official,  has  submitted  this 
statement  of  policy  to  OMB. 

The  intergovernmental  consultation 
procedures  required  by  Executive  Order 
13132  and  by  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  are 
similar.  For  that  reason,  DOE  has 
modeled  this  statement  of  policy  on  its 
final  policy  statement  on 
intergovernmental  consultation  under 
the  Unfunded  Mandates  Reform  Act  of 
1995,  which  DOE  published  on  March 
18,  1997  (62  FR  12820).  This  will  permit 
DOE  to  use  the  same  basic  consultation 
process  for  development  of  a  regulation 
that  both  contains  a  significant  Federal 
intergovernmental  mandate  and  has 
federalism  implications. 

The  intergovernmental  consultation 
process  required  by  Executive  Order 
13132  expands  and  supersedes  the 
consultation  procedures  under 
Executive  Order  12875,  "Enhancing  the 
Intergovernmental  Partnership"  (58  FR 
58093,  Oct.  28,  1993).  E.O.  13132 
section  10(b).  However,  Executive  Order 
13132  supplements,  but  does  not 
supersede,  the  requirements  in 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs  •  (3  CFR.  1982  Comp.,  p.  197). 
E.O.  13132  section  10(a).  Executive 
Order  12372  directs  Federal  agencies,  to 
the  extent  permitted  by  law,  to  rely  on 
State  and  local  processes  for 
consultation  with  elected  State  and 
local  government  officials  that  would 
provide  the  non-Federal  funds  for.  or 
that  would  be  directly  affected  by. 
proposed  Federal  assistance  or  direct 
Federal  development. 

Issued  in  Washington.  D.C.  on  Februarv' 
11.2000. 
Mary  Anne  Sullivan, 

General  Counsel. 

DOE  adopts  the  following  Statement 
of  Policv: 


13736 


Statement  of  Poli  :y  on 
Intergovernmentfl 
Development  of 
Federalism  Impl^ations 

1.  Purpose 


Consultation  in  the 
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How  to  notify  State  officials.  With 
respect  to  State  governments,  the 
Secretarial  Officer  should  give  actual 
notice  by  letter,  using  a  mailing  list 
maintained  by  the  DOE  Office  of 
Intergovernmental  and  External  Affairs 
that  includes  elected  chief  executives, 
the  National  Governors  Association,  the 
National  Conference  of  State 
Legislatures,  and  the  Council  of  State 
Governments. 

How  to  notify  local  officials.  With 
respect  to  local  governments,  the 
Secretarial  Officer  should  give  notice 
through  the  Federal  Register  and  by 
letter  to  the  Executive  Director  of  the 
National  League  of  Cities,  the  National 
Association  of  Counties,  the  U.S. 
Conference  of  Mayors,  the  International 
City/County  Management  Association, 
and  any  State  Municipal  League  not 
represented  by  a  national  association.  If 
a  draft  proposed  regulation  might  have 
federalism  implications  in  a  limited  area 
of  the  United  States,  then  the  Secretarial 
Officer,  in  consultation  with  the  Office 
of  Intergovernmental  and  External 
Affairs,  should  give  actual  notice  by 
letter  to  appropriate  local  officials  and 
the  appropriate  State  Municipal 
League(s),  if  practicable. 

Consultation.  The  timing,  nature,  and 
detail  of  the  consultation  with  State  and 
local  officials  should  be  appropriate  to 
the  nature  of  the  regulation  involved.  In 
consultation  with  State  and  local 
officials,  staff  in  the  office  of  the 
Secretarial  Officer  responsible  for  the 
rulemaking  and  the  Office  of 
Intergovernmental  and  External  Affairs 
should  seek  comment,  as  appropriate, 
on;  (1)  The  need  for  Federal  regulation; 

(2)  compliance  costs  of  regulatory 
options  DOE  is  considering  for  proposal; 

(3)  legally  available  policy  alternatives; 
and  (4)  ways  to  avoid  or  minimize 
conflict  between  State  law  and 
Federally  protected  interests.  If  a 
rulemaking  would  impose  an  unfunded 
mandate  or  preempt  State  law,  staff  in 
the  office  of  the  Secretarial  Officer 
responsible  for  the  rulemaking  and  the 
Office  of  Intergovernmental  and 
External  Affairs  must  consult,  to  the 
extent  practicable  and  permitted  by  law, 
with  State  and  local  officials  early  in  the 
process  of  developing  a  notice  of 
proposed  rulemaking.  Under  Executive 
Order  13132,  a  regulation  would  impose 
an  unfunded  mandate  if  it  has 
federalism  implications;  would  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments;  and  is  not 
required  by  statute. 

Exemption  from  the  Federal  Advisory 
Committee  Act.  Secretarial  Officers  are 
encouraged  to  meet  with  State  and  local 
elected  officials  to  exchange  views, 
information,  and  advice  concerning  the 


implementation  of  intergovernmental 
responsibilities  or  administration. 
Section  204(b)  of  the  Unfunded 
Mandates  Act  of  1995  (2  U.S.C.  1534(b)) 
exempts  from  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.)  meetings 
for  this  purpose  that  do  not  include 
other  members  of  the  public. 

Documenting  compliance.  The 
SUPPLEMENTARY  INFORMATION  section  of 
any  notice  of  proposed  and  final 
rulemaking  that  has  federalism 
implications  should  describe  DOE's 
determinations  and  intergovernmental 
consultation  activities  under  Executive 
Order  13132.  The  SUPPLEMENTARY 
INFORMATION  section  of  a  notice  of  final 
rulemaking  must  include:  (1)  in  a 
separately  identified  section,  a 
"federalism  summary  impact 
statement,"  and  (2)  the  certification  of 
compliance  required  by  section  8(a)  of 
Executive  Order  13132.  The  federalism 
summary  impact  statement  must 
include  a  description  of  DOE's  prior 
consultation  with  State  and  local 
officials;  a  summary  of  the  nature  of 
State  and  local  officials'  concerns  and 
DOE's  position  supporting  the  need  to 
issue  the  regulation;  and  a  statement  of 
the  extent  to  which  the  concerns  of 
State  and  local  officials  have  been  met. 
If  intergovernmental  consultations 
precede  the  notice  of  proposed 
rulemaking,  the  SUPPLEMENTARY 
INFORMATION  section  of  the  notice  of 
proposed  rulemaking  should  include  a 
preliminary  federalism  summary  impact 
statement. 
(FR  Doc.  00-6206  Filed  3-13-00;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
00-11;  Atmospheric  Chemistry 
Program 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for 
participation  in  the  Atmospheric 
Chemistry  Program  (ACP)  Science 
Team.  The  research  program  supports 
the  Department's  Global  Change 
Research  Program,  the  U.S.  Global 
Change  Research  Program,  and  the 
Administration's  goals  to  understand 
atmospheric  chemistry  associated  with 
air  quality  and  climate  change.  Of 
particular  interest  are  experimental  and 
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theoretical  studies  of  atmospheric 
chemistry  processes  affected  by  energy- 
related  air  pollutants,  e.g.,  sulfur  oxides, 
nitrogen  oxides,  organic  aerosols,  and 
tropospheric  ozone. 
DATES:  Formal  applications  in  response 
to  this  Notice  must  be  received  by  4:30 
p.m.,  E.D.T..  May  3,  2000,  to  be 
accepted  for  merit  review  and  to  permit 
timely  consideration  for  award  in  Fiscal 
Year  2001.  Applications  that  are 
collaborative  with  or  complementary  to 
DOE  laboratory  proposals  are  strongly 
encouraged. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  00-1 1 
should  be  sent  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  00- 
1 1-  This  address  must  also  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Meiil  or  any  other 
commercial  overnight  delivery  service, 
or  when  hand-carried  by  the  applicant. 
An  original  and  seven  copies  of  the 
application  must  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Lunn,  Environmental  Sciences 
Division,  SC-74,  Office  of  Biological 
and  Environmental  Research,  Office  of 
Science,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  telephone:  (301)  903- 
4819,  E-mail: 

peter.lunn@science.doe.gov,  fax:  (301) 
903-8519.  The  full  text  of  Program 
Notice  00-11  is  available  via  the 
Internet  using  the  following  web  site 
address:  http://www.sc.doe.gov/ 
production/grants/gremts.html 
SUPPLEMENTARY  INFORMATION: 

Background 

The  goal  of  the  overall  Atmospheric 
Science  Program  of  the  Department  of 
Energy  (DOE)  is  to  develop  a 
comprehensive  understanding  of  the 
atmospheric  processes  that  control  the 
transport,  transformation,  and  fate  of 
energy  related  chemicals  and  particulate 
matter.  The  drivers  for  the  program 
include  urban,  regional,  national,  and 
global  concerns  for  air  quality,  climate 
change  (global  warming),  and  other 
atmospheric  issues  related  to  energy 
policy.  The  current  emphasis  is  upon 
urban  and  regional  scales. 

The  objectives  of  the  program  are:  (1) 
To  improve  understanding  of  the 
chemical  and  physical  processes 
affecting  energy  related  air  pollutants 
such  as  sulfur  and  nitrogen  oxides,  and 
tropospheric  ozone,  including  gas-to- 
particle  conversion  processes,  and  the 
deposition  and  resuspension  of  aerosols; 
(2)  to  improve  understanding  of  the 


meteorological  processes  that  control 
the  dispersion  and  air  chemistry  of 
energy-related  trace  gases  and 
particulate  matter  in  or  released  to  the 
atmosphere;  and  (3)  to  develop 
predictive  models  for  the  above 
processes  and  acquire  the  data  to  test 
them. 

The  overall  Atmospheric  Science 
Program  consists  of  several  closely- 
related  science  programs  and  facilities. 
Each  program  or  activity  includes 
scientist-participants  from  DOE 
laboratories,  other  federal  laboratories, 
colleges  and  universities,  and  private 
industry.  All  research  projects  are  fully 
peer  reviewed. 

The  Atmospheric  Chemistry  Program 
(AC?) 

This  program  focuses  on  regional, 
continental,  and  global  scale  research  on 
energy  related  air  pollutants,  including: 
(a)  Chemical  transformations  relating  to 
tropospheric  energy-related  materials  in 
the  troposphere,  (b)  aerosol  influences 
on  ciir  quality  and  climate  forcmg,  and 
(c)  origin,  fate,  and  characterization  of 
fine  particles  in  the  atmosphere. 
Activities  include  field  measurement 
campaigns,  laboratory  studies, 
modeling,  and  instrument  development. 
More  information  can  be  obtained  via 
the  ACP  web  site  at  http:// 
www .  atmos .  anl .  go  v/ ACP/ . 

The  Environmental  Meteorology 
Program  (EMP) 

This  program  focuses  on  the 
atmospheric  transport  of  energy-related 
materials  through  specific  and  timely 
program  components.  Previous 
components  include  the  Atmospheric 
Studies  of  Complex  Terrain  (ASCOT), 
the  Mexico  City  Air  Quality  Study 
(MCAQS),  and  the  Atmospheric 
Boundary  Layer  Experiment  (ABLE). 
The  current  component  and  focus  of 
EMP  is  the  Vertical  Transport  and 
Mixing  Program  (VTMX).  More 
information  can  be  obtained  via  the 
VTMX  web  site  at  http://www.pnl.gov/ 
VTMX/. 

The  NARSTO  Program  Office 

The  Atmospheric  Science  Program 
supports  NARSTO  (formerly  known  as 
the  North  American  Research  Strategy 
for  Tropospheric  Ozone).  NARSTO  is  a 
public/private  partnership,  whose 
membership  spans  government,  the 
utilities,  industry,  and  academe 
throughout  Mexico,  the  United  States, 
and  Canada.  Recently  the  scope  of 
interest  has  been  broadened  to  include 
aerosols.  More  information  can  be 
obtained  via  the  NARSTO  web  site  at 
http://www.cgenv.com/Narsto. 


The  Research  Aircraft  Facility  (RAF) 

The  Research  Aircraft  Facility 
consists  of  a  Gulfstream  1  (Gl)  twin 
turboprop  aircraft  research  facility, 
equipped  by  participating  scientists  for 
measurements  in  atmospheric 
chemistry,  aerosols,  turbulence,  and 
radiant  energy.  The  Gl  is  available  to 
support  ACP  and  EMP  projects  as  well 
as  related  research  endeavors  by  other 
agencies.  More  information  can  be 
obtained  via  the  RAF  web  site  at  http:/ 
/www .  pnl  .go  v/atmos__sciences/ 
as__gl.html. 

The  Tropospheric  Aerosol  Program 
(TAP) 

This  program  is  under  development. 
More  information  can  be  obtained  via 
the  TAP  web  site  at  http:// 
www.tap.bnl.gov. 

This  Announcement  is  specific  to  the 
Atmospheric  Chemistry  Program  (ACP) 

ACP  is  concerned  primarily  with  the 
atmospheric  chemistry  of  energy  related 
pollutants.  Collaborations  are 
maintained  with  counterparts  in  other 
.agencies,  e.g..  EPA,  NOAA.  NSF.  and 
NASA,  as  well  as  with  other  parts  of 
DOE.  i.e.,  and  programs  concerned  with 
environmental  issues  related  to  energy 
consumption  and/or  energy  production. 

Research  applications  are  encoiu^ged 
that  demonstrate  the  continuity  and 
progress  of  the  DOE  ACP  during  the 
1997-2000  period  (see  research 
abstracts  in  http://www.atmos.anl.gov/ 
ACP),  i.e.,  new  work  that  builds  upon 
on  or  complements  previous  ACP 
activities. 

The  objective  of  the  ACP  is  to  identify 
and  understand  the  atmospheric 
processes  that  are  key  to  anticipating 
and  predicting  the  effects  of  energy- 
related  emissions  on  air  quality.  This 
capability  is  needed  by  DOE  for  both 
short-range  and  long-range  energy 
planning.  Although  ACP  activities  do 
not  include  research  in  human  health  or 
other  biological  sciences,  those  air 
quality  issues  that  are  related  to  human 
health  and  effects  on  ecosystems  in  the 
United  States  are  currently  of  direct 
concern.  Tropospheric  processes  are 
addressed  that  affect  the  amounts  and 
geographic  distribution  of  ozone, 
particulate  matter,  air  toxics,  and  the 
associated  precursors  compounds  near 
the  surface  of  the  Earth.  Research  is 
conducted  by  modeling,  laboratory,  and 
field  studies.  Analysis  and  publication 
of  results,  including  those  fiom  past 
ACP  field  experiments,  are  an  integral 
part  of  the  ACP  program. 

Information  on  national  issues  that 
the  DOE  is  addressing  in  coordination 
with  other  federal  agencies  can  be  found 
in  several  publications: 
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include  the  application  and  testing  of 
numerical  models  to  evaluate  the  causes 
of  high  ozone  concentrations  over 
regional  and  urban  scales  and  to 
generalize  findings. 

Category  2.  Aerosol  Studies.  Research 
in  conjunction  with  ACP  oxidant 
studies  to  evaluate  causes  of  spatial  and 
temporal  variations  of  tropospheric 
aerosol  chemical  composition  and 
concentrations,  particularly  with  regard 
to  national  standards  on  particulate 
matter  and  visibility  (and  issues  of 
concern  to  human  health).  Topics  of 
interest  include  particle  nucleation  and 
growth,  processes  affecting  chemical 
composition,  interactions  with  water, 
and  aerosol  characterization 
emphasizing  particle  chemical 
composition  as  a  function  of  particle 
size.  Numerical  models  may  be  used  to 
develop  methods  of  estimating  aerosol 
composition  over  regional  and  urban 
scales. 

Category  3.  Heterogeneous  Chemistry. 
Research  on  heterogeneous  processes 
that  affect  chemical  rates  of  reactions 
involving  oxidants,  nitrogen  oxides, 
volatile  organic  compounds,  and  sulfur 
oxides,  and  precursors  in  the 
troposphere  and  planetary  boimdary 
layer.  Studies  that  lead  to  information 
important  for  evaluating,  simulating, 
cmd  predicting  oxidant  and  particle 
concentrations  and  composition  are 
particularly  encouraged.  Topics  of 
interest  include  reactions  of  nitrogen 
oxides  on  organic  aerosol  surfaces, 
halogen  atom-releasing  surface 
reactions,  interactions  of  gas-phase 
organic  gases  with  aerosol  surfaces, 
interactions  of  inorganic  gases  with 
organic  surfaces,  photochemistry  at  the 
surface  and  aqueous  phase  reactions. 

Programmatic  Issues 

Experimental  field  campaigns  may  be 
carried  out  in  collaboration  with  the 
DOE  Atmospheric  Radiation 
Measurement  Program,  the  DOE 
Environmental  Meteorology  Program, 
and  with  other  relevant  programs 
supported  by  federal,  state,  and  private 
agencies.  Collaborative  efforts 
contributing  to  NARSTO  are 
encouraged.  Collaborative  use  of  the 
DOE  Research  Aircraft  Facility  is  also 
encouraged. 

Possible  future  field  studies  are  listed 
at  the  ACP  web  site.  A  diversity  of 
atmospheric  conditions,  some  of  which 
might  exist  outside  the  United  States, 
needs  to  be  addressed  by  ACP.  In  such 
studies,  the  dynamic  atmospheric 
conditions  that  affect  chemical  reactions 
need  to  be  considered.  Air-surface 
exchange  rates  of  gases  and  particles  are 
sometimes  an  important  component  of 
the  atmospheric  budget  of  chemicals. 


Modeling  and  laboratory  experiments 
are  important  aspects  of  this  research. 
Modeling  studies  devoted  to 
interpretation  and  generalization  of  the 
experimental  findings  are  particularly 
encouraged.  Laboratory  studies  may 
include  studies  of  the  reactions  of 
oxidant  precursors,  formation  and 
distribution  of  product  species,  aerosol 
formation,  and  heterogeneous  processes 
relevemt  to  oxidant  formation  and  loss 
in  the  atmosphere.  Development  and 
deployment  of  advanced  field 
instrumentation  to  make  surface  and 
aircraft-based  observations  necessary  for 
ACP  field  studies  are  encouraged. 

Educational  Opportunities 

Opportunities  exist  for  the  financial 
support  of  undergraduate  and  graduate 
students  wishing  to  participate  in  this 
program  through  the  Department  of 
Energy's  Global  Change  Education 
Program.  Information  can  be  obtained  at 
http://www.atmos.anl.gov/GCEP/. 

Program  Funding 

It  is  anticipated  that  up  to  $2  million 
in  first-year  funding  will  be  available  for 
participation  in  the  Atmospheric 
Chemistry  Program.  Multiple  awards  are 
expected  to  be  made  in  Fiscal  Year  2001 
in  the  categories  described  above, 
contingent  upon  availability  of 
appropriated  funds.  Applicants  may 
request  project  support  up  to  four  years, 
with  out-year  support  contingent  on 
availability  of  appropriated  fiinds. 
progress  of  the  research,  and 
programmatic  needs.  The  number  of 
awards  and  range  of  funding  will 
depend  on  the  number  of  applications 
received  and  selected  for  award.  Typical 
annual  budgets  range  from  $60,000  to 
$200,000  in  total  costs.  Some  studies 
involving  field  measurements  may  have 
larger  budgets. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  {peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  process  will  include 
program  policy  factors  such  as  the 
relevance  of  the  proposed  research  to 
the  terms  of  the  announcement  and  an 
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agency's  programmatic  needs.  Note  that 
external  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
will  often  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at 
http://www.sc.doe.gov/production/ 
grants/grants. html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  research  project  description  must 
be  20  pages  or  less,  exclusive  of 
attachments  and  must  contain  a  1  or  2- 
page  abstract  or  summary  of  the 
proposed  research  and  a  1  or  2-page 
statement  of  relevance  to  the  DOE  and 
national  interest.  On  the  SC  grant  face 
page,  form  DOE  F  4650.2.  in  block  15, 
also  provide  the  Pi's  phone  number,  fax 
number,  and  E-mail  address. 
Attachments  must  include  curriculum 
vitae,  a  listing  of  all  current  and 
pending  federal  support,  and  letters  of 
intent  when  collaborations  are  part  of 
the  proposed  research.  Applications 
should  include  detailed  and  justified 
budgets  for  each  year  of  support 
requested.  Lengthy  application 
appendices  are  discouraged.  Curriculum 
vitae  should  be  submitted  in  a  form 
similar  to  that  of  NIH  or  NSF  (two  to 
three  pages),  see  for  example:  http:// 
www.nsf.gov;80/bfa/cpo/gpg/ 
fkit.htm#forms-9. 

Although  the  required  original  and 
seven  copies  of  the  application  must  be 
submitted,  researchers  are  asked  to 
submit  an  electronic  version  of  their 
abstract  of  the  proposed  research  in 
ASCII  format  and  their  E-mail  address  to 
the  Program  Director  for  Atmospheric 
Sciences,  Peter  Lunn,  by  E-mail  to 
peter.lunn@science.doe.gov. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 


Issued  in  Washington,  DC  on  March  10, 
2000. 
)ohn  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

IFR  Doc.  00-6205  Filed  3-13-00;  8:45  am| 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOO-21 0-000] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  8,  2000. 

Take  notice  that  on  March  1,  2000, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
volume  No.  1  the  following  tariff  sheet 
to  become  effective  April  1,  2000. 

Seventh  Revised  Sheet  No.  7 

Cove  Point  states  that  the  listed  tariff 
sheet  sets  forth  the  restatement  and 
adjustment  to  its  retainage  percentages, 
pursuant  to  the  Section  1.37  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  first  Revised  Volume 
No.  1. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
affected  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\'  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room,  this  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-6187  Filed  3-13-00:  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-1 04-000] 

Distrigas  of  Massachusetts 
Corporation;  Notice  of  Application 

March  8,  2000. 

Takfe  notice  that  on  February  28,  2000,. 
Distrigas  of  Massachusetts  Corporation 
(DOMAC),  75  State  Street.  12th  Floor, 
Boston,  Massachusetts  02109,  filed  in 
Docket  No.  CPOO-1 04-000,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  DOMAC  to  install, 
operate,  and  maintain  facilities  at  its 
Everett,  Massachusetts  LNG  Plant  in 
order  to  recover  natural  gas  vapor  that 
is  currently  being  vented  to  the 
atmosphere  during  LNG  cargo  transfer 
operations,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

DOMAC  states  that  its  existing  vapor 
handling  system  adequately  recovers  the 
natural  gas  vapor  that  results  from  LNG 
storage.  However,  during  cargo  transfer, 
additional  vapor  is  produced,  causing 
approximately  one  percent  of  each  LNG 
cargo  to  be  vented  to  the  atmosphere  in 
order  to  maintain  design  pressure  in  the 
LNG  tanks.  DOMAC  now  seeks  to 
recover  this  additional  vapor  by 
installing  the  proposed  vapor  recovery 
facilities,  consisting  of  a  turbo 
expander-driven  compressor,  a  heat 
exchanger,  a  water  pump,  a  meter,  and 
associated  interconnecting  piping. 
DOMAC  estimates  that  the  proposed 
equipment  will  enable  the  yearly 
recover}'  of  over  830.000  Mscf  of  vapor, 
which  will  be  marketed.  According  to 
DOMAC,  construction  of  the  new 
facilities  will  conserve  energy  and 
reduce  methane  emissions.  The 
estimated  cost  of  the  facilities  is  S7 
million  and  will  be  financed  from  funds 
on  hand. 

DOMAC  states  that  it  is  not  proposing 
any  cost-based  recovery  of  the  cost 
associated  with  this  facility,  therefore, 
its  existing  customers  will  not  subsidize 
the  project.  Further,  DOMAC  asserts 
that  its  proposal  will  not  have  any 
adverse  impacts  on  its  existing 
customers,  competing  pipelines  and 
their  existing  customers,  third  party 
landowners,  or  the  surrounding 
community.  Based  on  this,  DOMAC 
states  that  its  proposal  is  consistent  with 
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the  Commissionfs  certificate  policy 
statement. ' 

Any  question;  concerning  this 
application  shovld  be  directed  to  Robert 
A.  Nailling.  Sen  or  Counsel.  Distrigas  of 
Massachusetts  C  orporation,  75  State 
Street.  12th  Flocr.  Boston. 
Massachusetts  0  2109  at  (617)  52&-8300. 

Any  person  d(  isiring  to  be  heard  or  to 
make  any  protes  t  with  reference  to  said 
application  should  on  or  before  March 
29.  2000,  file  wih  the  Federal  Energy 
Regulatory  Comnission.  888  First 
Street,  NE.  WasI  lington,  D.C.  20426.  a 
motion  to  interv  ene  or  a  protest  in 
accordance  Witt  the  requirements  of  the 
Commission's  R  ales  of  Practice  and 
Procedure  (18  C  ^'R  385.211  or  385.214) 
and  the  Regulati  ons  under  the  Natural 
Gas  Act  (18  CFP  157.10).  All  protests 
filed  with  the  C(  immission  will  be 
considered  by  it  in  determining  the 
appropriate  acti  m  to  be  taken  but  will 
not  serve  to  mal  e  the  protestants  parties 
to  the  proceedir  g.  The  Commission's 
rules  require  the  t  protestors  provide 
copies  of  their  p  rotests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  pi  srson  wishing  to  become 
a  party  to  a  proc  eeding  or  to  participate 
as  a  party  in  an)  hearing  therein  must 
file  a  motion  to  ntervene  in  accordance 
with  the  Commi  ssion's  Rules. 

A  person  obta  ining  intervenor  status 
will  be  placed  o  n  the  service  list 
maintained  by  t  le  Secretary  of  the 
Commission  ani  I  will  receive  copies  of 
all  documents  ii  sued  by  the 
Commission,  fil  3d  by  the  applicant,  or 
filed  by  all  othe   intervenors.  An 
intervenor  can  f  le  for  rehearing  of  any 
Commission  ore  er  and  can  petition  for 
court  review  of  iny  such  order. 
However,  an  int  ervenor  must  serve 
copies  of  comm  mts  or  any  other  filing 
it  makes  with  th  e  Commission  to  every 
other  intervenoi  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Comm  ssion. 

A  person  doe  ;  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 

es  of  such  comments  to 
the  Commission. 
Commenters  wi  1  be  placed  on  the 
Commission's  e  (ivironmental  mailing 

copies  of 

enviromnental  <  locuments,  and  will  be 
able  to  particip.  te  in  meetings 

the  Commission's 
environmental  i  eview  process. 
Commenters  wi  11  not  be  required  to 
serve  copies  of  lied  documents  on  all 
other  parties.  H  jwever,  commenters 


submit  two  cop 
the  Secretary  of 


will  not  receive 


'  Certification  of 
Pipeline  Facilities, 
clarifying.  90  FERC 


copies  of  all  documents 


J  lew  Interstate  Natural  Gas 
(  8  FERC  161.227  (1999),  order 
61,128(2000). 


filed  by  other  parties  of  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Regulatory  Commission  by 
Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procediue.  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  hererin,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  DOMAC  to  appear  or  be 
represented  at  the  hearing. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-6178  Filed  3-13-00;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-21 1-000) 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Cashout  Report 

March  8.  2000. 

Take  notice  that  on  March  3,  2000. 
East  Termessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  its 
sixth  annual  cashout  report  for  the 
November  1998  through  October  1999 
period. 

East  Tennessee  states  that  the  cashout 
report  reflects  a  net  cashout  gain  during 
this  period  $276,406.  As  a  result.  East 
Tennessee's  cumulative  loss  from  its 
cashout  mechanism  is  reduced  to 
$540,288.  East  Tennessee  will  roll 
forward  this  loss  into  its  next  annual 
cashout  report. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 


20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
March  15,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-222  for 
assistance). 

David  P.  Boergers, 

Secretar}'. 

[FR  Doc.  00-6188  Filed  3-13-00;  8:45  am) 

BILLING  CODE  67717-01-M 


DEPARTMENT  OF  ENERGY 

[Docket  No.  GTOO-20-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  8.  2000. 

Take  notice  that  on  March  3.  2000.  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  an  interruptible 
Transportation  Service  Agreement 
(TSA)  between  El  Paso  and  MGI  Supply. 
Ltd.  (MGI)  and  Seventeenth  Revised 
Sheet  No.  1  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1-A. 

El  Paso  states  that  it  is  submitting  the 
TSA  for  Commission  approval  since  the 
TSA  contains  provisions  which  differ 
from  El  Paso's  Volume  No.  1-A  Tariff. 
The  tariff  sheet,  which  references  the 
TSA.  is  proposed  to  become  effective  on 
April  3.  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
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web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-6179  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-227-006] 

High  Island  Offshore  System,  L.L.C.; 
Notice  of  Compliance  Filing 

March  8,  2000. 

Take  notice  that  on  March  3,  2000 
High  Island  Offshore  System,  L.L.C. 
(HIOS),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  for 
filing,  with  an  effective  date  of  April  6, 
1999: 

First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  29 
First  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  31 
First  Revised  Sheet  No.  32 

HIOS  states  that  such  tariff  sheets  are 
being  submitted  to  comply  with  the 
Office  of  Markets,  Tariffs  and  Rates 
February  25,  2000,  Letter  Order  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6182  Filed  3-13-00;  8:45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PROO-11-000] 

Humble  Gas  Pipeline  Company;  Notice 
of  Petition  for  Rate  Approval 

March  8.  2000. 

Take  notice  that  on  February  29,  2000, 
Humble  Gas  Pipeline  Company  (HGPC) 
filed  a  petition  for  rate  approval 
pursuant  to  section  284.123(b)(2)  or  the 
Commission's  regulations.  HGPC 
requests  that  the  Commission  approve  a 
maximum  rate  of  $0.04389  per  MMBtu 
for  gas  transported  on  the  Inlet  System 
and  a  maximum  rate  of  $0.01016  per 
MMBtu  for  gas  transported  on  the 
Header  System;  both  rates  are  subject  to 
an  additional  one-percent  (1%) 
retainage  for  fuel  and  unaccounted-for 
gas. 

HGPC  Eiffirms  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA,  with  an  intrastate 
pipeline  which  is  located  entirely 
within  the  state  of  Texas.  HGPC's 
pipeline  is  comprised  of  an  Inlet  System 
and  a  Header  System.  Consistent  with 
the  Commission's  approval  of  its 
Section  311  rates  in  Docket  No.  PR  97- 
5,  HGPC  proposes  to  make  its  new 
section  311  rates  effective  as  of  March 
1,  2Q00. 

Pursuant  to  section  284.123(b){2){ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rates  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
services.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 
385.211  and  385.214  or  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  March  23,  2000.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection  in  the  Public 
Reference  Room.  This  filing  may  be 
viewed  on  the  web  at  bttp:// 


www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-6181  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOO-205-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

March  8,  2000. 

Take  notice  that  on  March  1.  2000, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A,  the 
following  sheets,  with  an  effective  date 
of  April  1,2000. 

Second  Revised  Sheet  No.  81.01a 
Fourth  Revised  Sheet  No.  121 
Third  Revised  Sheet  No.  122 
Fifth  Revised  Sheet  No.  127 
Third  Revised  Sheet  No.  153 
Third  Revised  Sheet  No.  168 

PG&E  GT-NW  asserts  that  the 
purpose  of  this  filing  is  to  eliminate  its 
queue  for  scheduling  interruptible 
capacity. 

PG&E  GT-NW  hurther  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulator)-  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  2(12-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary: 

[FR  Dor,  00-6186  filed  3-13-00:  8:45  ami 

BILUNG  CODE  6717-0*-« 


DEPARTMENT  C  F  ENERGY 

Federal  Energy  ftegulatory 
Commission 

[Docket  No.  RP004l  99-000] 


Reliant  Energy  ( ias 
Company;  Notic  i 


March  8.  2000. 


ht3t 


Take  notice  that 
Energy  Gas  Transnji 
tendered  for  filing 
Tariff.  Fifth  RevisH^i 
following  tariffs 
2000: 

First  Revised  Shee  No.  240 
First  Revised  Shee  No.  456 
First  Revised  Shee  No.  457 

thit 


Dn  March  1,2000,  Reliant 
ssion  Company  (REGT) 

IS  part  of  its  FERC  Gas 
Volume  No.  1,  the 
s.  to  be  effective  April  1, 


S  !Ct 


REGT  states 
filing  is  to  add 
Terms  and  Cond 
REGT  may  hold 
name  on  Mississ 
Transmission  Cc  rporation 


d€5 


Any  person 
protest  said  fili 
to  intervene  or  a 
Federal  Energy 
888  First  Street, 
20426,  in 
385.214  or  385.2 
Rules  and 
or  protests  must 
with  section  1 
Commission's  Ri 
be  considered  h) 
determining  the 
taken,  but  will 
protestants  parti 
Any  person  wi 
must  file  a  mot 
of  this  filing  arc 
Commission  ant 
inspection  in  th( 
Room.  This  filin 
web  at  http://vv 
rims.htm  (call  2 
assistance) 


n; 


accord  mce 


ReguL  itions 


54  21 


nit 


David  P.  Boergers. 

Secretary. 

IFR  Doc.  (H)-fil84 
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il(>d  .3-13-00:  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-201-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

March  8.  2000. 

Take  notice  that  on  March  1,  2000, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  April  1, 
2000: 

Second  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  7 

REGT  states  that  the  revised  tariff 
sheets  are  filed  in  compliance  with  the 
Stipulation  and  Agreement  (Settlement) 
approved  by  Commission  order  in 
Docket  No.  RP91-149  on  March  31, 
1992.  Arkla  Energv  Resources,  a 
division  of  Arkla,  Inc.  58  FERC  1161,359 
(1992).  REGT's  March  1,  2000  filing  is 
its  eighth  annual  filing  pursuant  to  the 
Settlement,  and  its  proposes  to  continue 
the  currently  effective  rate  for  the  CSC 
Charge  as  provided  in  the  settlement,  at 
S0.03  per  MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary: 

[FR  Doc.  00-6185  Filed  3-13-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  8,  2000. 

Take  notice  that  on  February  29,  2000, 
Southern  Natural  Gas  Company 
(Southern),  filed  a  motion  to  place  into 
effect  on  March  1,  2000  the  tariff  sheets 
suspended  in  this  proceeding  as  revised 
by  the  substitute  sheets  included  in  the 
filing.  Southern  also  requests  the 
Secretary  suspend  the  due  date  for  filing 
updated  statements  and  schedules 
pursuant  to  sections  154.311(c)  and 
375.302(j)  of  the  Commission's 
regulations  so  Southern  may  devote  its 
resources  to  a  settlement  expected  to  be 
filed  in  early  March. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  15,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-6183  Filed  .3-13-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-536-000] 

Southwestern  Public  Service 
Company;  Notice  of  Informal 
Settlement  Conference 

March  8,  2000. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday,  March 
27,  2000.  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC.  for  the  purpose  of 
exploring  settlement  in  the  above- 
referenced  docket. 
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Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
J.  Carmen  Gastilo  at  (202)  208-2182  or 
Anja  M.  Clark  at  (202)  208-2034. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6189  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-54-000,  et  al.] 

Duquesne  Light  Company  and  Orion 
Power  Midwest,  LLC  ,  et  ai.;  Electric 
Rate  and  Corporate  Regulation  Filings 

March  7,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duquesne  Light  Company  and  Orion 
Power  MidWest,  LLC 

(Docket  No.  ECOO-54-OOOl 

Take  notice  that  oh  February  29,  2000, 
Duquesne  Light  Company  and  Orion 
Power  MidWest,  LLC  (Orion  Power 
MidWest)  (collectively,  Applicants) 
tendered  for  filing  a  clarification  to  their 
joint  application  (Application) 
requesting  authorization  under  Section 
203  of  the  Federal  Power  Act  filed  in  the 
above-captioned  docket  on  February  2, 
2000.  The  Application  requested 
authorization  to  transfer  jurisdictional 
transmission  facilities  associated  with 
the  generation  plants  that  Duquesne  is 
selling  to  Orion  Power  MidWest.  The 
Applicants  clarified  that  they  intended 
also  to  request  Commission 
authorization  for  Duquesne  to  assign  to 
Orion  Power  MidWest  the  Power  Sales 
Contract,  attached  to  the  February  2, 
Application. 

A  copy  of  the  filing  was  served  upon 
the  Pennsylvania  Public  Utility 
Commission  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  March  30,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  EROO-1 149-000] 

Take  notice  that  on  March  2,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Amendment  Nos.  2  and  3  to 
Supplement  No.  69  to  submit  two 
complete  service  agreements  to  replace 
an  agreement  previously  filed  which 
added  Engage  Energy  US,  L.P..  as  a  long 
term  firm  point-to-point  transmission 
customer  under  Allegheny  Power's 
Open  Access  Transmission  Service  • 
Tariff  which  has  been  accepted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER96-58— 
000. 

The  proposed  effective  dates  for 
Amendment  Nos.  2  and  3  are  March  1 , 
2000  and  September  1,  2000, 
respectively,  or  other  dates  as  ordered 
by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilites 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  March  23.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Carolina  Power  &  Light  Company 

(Docket  No.  EROO-1 767-000) 

Take  notice  that  on  March  2,  2000, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  Statoil  Energy 
Services,  Inc.  under  the  provisions  of 
CP&L's  Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  No.  4. 

This  Service  Agreement  supersedes 
the  un-executed  Agreement  originally 
filed  in  Docket  No.  ER98-3 385-000  and 
approved  effective  May  18,  1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  March  23.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company  and  West  Penn  Power 
Company 

(Docket  No.  EROO-1 768-000] 

Take  notice  that  on  March  2,  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company  (Monongahela)  and  West 
Penn  Power  Company  (West  Penn), 
tendered  for  filing  Amendment  No.  14 
to  the  Interchange  Agreement  with  Ohio 
Edison  Company  and  Pennsylvania 
Power  Company  (collectively  the 
Parties).  Amendment  No.  14  is  being 
submitted  to  change  the  location  of  one 
metering  point  between  the  systems  of 
the  Parties. 

Monongahela  Power  and  West  Penn 
propose  that  the  Amendment  become 
effective  as  of  May  15,  2000  or  a  date 
ordered  by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Ser\4ce  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  FirstEnergy  Operating  Companies 

(Docket  No.  EROO-1 769-000] 

Take  note  that  on  March  2,  2000.  the 
FirstEnergy  Operating  Companies  (The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company. 
Pennsylvania  Power  Company,  and  The 
Toledo  Edison  Company)  tendered  for 
filing  a  Supplement  adding  new 
transmission  customers  to  the  Service 
Agreement  and  Operating  Agreement  for 
Network  Integration  Transmission 
Service  provided  by  the  FirstEnergy 
Operating  Companies  to  American 
Municipal  Power — Ohio,  Inc.  (AMP — 
Ohio)  on  behalf  of  certain  designated 
municipal  electric  systems  in  Ohio  and 
Pennsylvania.  The  Supplement  does  not 
modify'  the  terms  and  conditions  of  the 
existing  Network  Agreements  between 
the  FirstEnergy'  Operating  Companies 
and  AMP— Ohio. 

FirstEnergy  Operating  Companies 
request  an  effective  date  of  March  1 , 
1999  for  the  Supplement.  A  revised 
Index  of  Networli  Customers  is  also 
submitted  as  part  of  this  fifing. 

Copies  of  this  filing  have  been  ser\'ed 
on  the  utility  commissions  in  Ohio  and 
Pennsylvania. 

Comment  date:  March  23.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Consumers  Ei  lergy  Company 


that 
Enei  gy 


(Docket  No.  EROOll 

Take  notice 
Consumers 
(Consumers)  ter  dered 
Amendment  No 
Agreement  between 
Edison  Sault  El«  ctric 
Sault)  dated  De<  ember 
PSA),  designate  i 
Company  Electr  ic 
No.  94.  The  amendment 
extent  and  dura 
PSA  and  reflect! 
Edison  Sault  under 
service  agreeme  it 

Copies  of  the 
Edison  Sauh  an 
Service  Commits 

Comment 
accordance  witl 
at  the  end  of 


this 
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on  March  2.  2000, 
Company 
for  filing 
2  to  the  Power  Sales 
Consumers  and 
Company  (Edison 
1,  1996  (the 
Consumers  Energv 
Rate  Schedule  FERC 
changes  the 
ion  of  service  under  the 
purchases  made  by 
a  new  power  sales 


iling  were  served  upon 
the  Michigan  Public 


ion. 

:  March  23,  2000,  in 

Standard  Paragraph  E 

notice. 


7.  Virginia  Eleciric  and  Power 
Company 

IDockel  No.  EROO -1774-000) 

Take  notice  tJiat  on  March  2,  2000, 
Virginia  Electri(  and  Power  Company 
(Virginia  Power  ,  tendered  for  filing  the 
following: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transn  ission  Service  by 
Virginia  Electri( :  and  Power  Company  to 

Supply  Inc. 

2.  Service  Ag  eement  for  Non-Firm 
Point-to-Point  "Iransmission  Service  by 
Virginia  Electrii ;  and  Power  Company  to 
Conectiv  Energ; '  Supply  Inc. 

Service  Agreements  are 
tendered  for  fili  ng  under  the  Open 
Access  Transm  ssion  Tariff  to  Eligible 
Purchasers  dated  July  14,  1997.  Under 
the  tendered  Service  Agreements, 

will  provide  point-to- 
the  Transmission 
Customer  unde  •  the  rates,  terms  and 
conditions  of  th  e  Open  Access 
Transmission  T  ariff.  Virginia  Power 
requests  an  effe  ctive  date  of  March  2, 
2000.  the  date  (  f  filing  of  the  Service 
Agreements. 

Copies  of  the  filing  were  served  upon 
Conectiv  Energ  f  Supply  Inc..  the 
Virginia  State  C  orporation  Commission 
and  the  North  (farolina  Utilities 
Commission. 

Comment  da  e:  March  23,  2000,  in 
accordance  wit  i  Standard  Paragraph  E 
at  the  end  of  th  s  notice. 


Virginia  Power 
point  service  to 


8.  Peco  Energy  Company 

[Docket  No.  ERO^-l 

Take  notice 
PECO  Energy 
tendered  for  fil  i 
the  Federal  Poi  ^^er 
et  seq.,  an  Agre  ement 
2000  with  Con  i 


775-000) 
\  lat  on  March  2,  2000, 
C  ompany  (PECO), 
ng  under  Section  205  of 
Act,  16  U.S.C.  S  792 
dated  March  1 , 
olidated  Edison  Energy, 


Inc.  (CEEI)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
March  1,  2000  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Consolidated 
Edison  Energy,  Inc.,  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Peco  Energy  Company 

[Docket  No.  EROO-1 776-000) 

Take  notice  that  on  March  2.  2000. 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  March  1, 
2000  with  Consolidated  Edison  Energy, 
Inc.  (CEEI)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
March  1.  2000.  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Utilimax.com, 
Inc.  and  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  March  23,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROO-1 777-000) 

Take  notice  that  on  March  2.  2000, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  notification  indicating  a  name  change 
for  an  electric  service  agreement  under 
its  Coordination  Sales  Tariff  (FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2)  as  requested  by  the  customer. 

Wisconsin  Electric  respectfully 
requests  effective  February  14,  2000. 
Service  Agreement  No.  58  with 
Pennsylvania  Power  &  Light  is  changed 
to  PPL  Electric    Utilities  Corporation 
d/b/a  PPL  Utilities  (PPL) . 

Wisconsin  Electric  requests  waiver  of 
any  applicable  regulation  to  allow  for 
the  effective  dates  as  requested  above. 
Copies  of  the  filing  have  been  served  on 
PPL.  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-1 778-000) 

Take  notice  that  on  March  2,  2000, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and 


Southern  Company  Energy  Marketing 
L.P.  Under  the  Service  Agreement, 
Virginia  Power  will  provide  services  to 
Southern  Company  Energy  Marketing 
L.P..  under  the  terms  of  the  Company's 
Revised  Market-Based  Rate  Tariff 
designated  as  FERC  Electric  Tariff 
(Second  Revised  Volume  No.  4),  which 
was  accepted  by  order  of  the 
Commission  dated  August  13,  1998  in 
Docket  No.  ER98-3771-000. 

Virginia  Power  requests  an  effective 
date  of  February  9,  2000,  the  date 
service  was  first  provided. 

Copies  of  the  filing  were  served  upon 
Southern  Company  Energy  Marketing 
L.P..  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  23.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Union  Power  Partners,  L.P. 

[Docket  No.  EROO-1 779-000] 

Take  notice  that  on  March  2,  2000, 
Union  Power  Partners,  L.P.  (UPP), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1,  and  for  the 
purpose  of  permitting  UPP  to  assign 
transmission  capacity  and  to  resell  Firm 
Transmission  Rights,  to  be  effective  no 
later  than  sixty  (60)  days  from  the  date 
of  its  filing. 

UPP  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  UPP  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Neither  UPP  nor  any  of  its  affiliates  is 
in  the  business  of  transmitting  or 
distributing  electric  power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  March  23.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Texas  Electric  Marketing,  LLC 

[Docket  No.  EROO-1 780-000] 

Take  notice  that  on  March  2,  2000, 
Texas  Electric  Marketing,  LLC  (TEM), 
tendered  for  filing,  pursuant  to  Rules 
205  and  207  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure,  18  CFR 
385.205  and  385.207,  and  Section  35.12 
of  the  Commission's  Regulations,  18 
CFR  35.12,  an  application  for  blanket 
authorizations  and  certain  waivers 
under  various  regulations  of  the 
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Commission,  and  for  an  order  accepting 
its  FERC  Electric  Rate  Schedule  No.  1  to 
be  effective  the  earlier  of  May  1,  2000, 
or  the  date  of  a  Commission  order 
granting  approval  of  this  Rate  Schedule. 

TEM  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  tremsactions 
wrhere  TEM  purchases  power,  including 
capacity  and  related  services  from 
electric  utilities,  qualifying  facilities, 
and  independent  power  producers,  and 
resells  such  power  to  other  purchasers, 
TEM  will  be  functioning  as  a  marketer. 
In  TEM's  marketing  transactions,  TEM 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  In 
transactions  where  TEM  does  not  take 
title  to  the  electric  power  and/or  energy, 
TEM  will  be  limited  to  the  role  of  a 
broker  and  will  charge  a  fee  for  its 
services.  TEM  is  not  in  the  business  of 
producing  nor  does  it  contemplate 
acquiring  title  to  any  electric  power 
transmission  facilities. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Marquette  Energy,  L.L.C. 

[Docket  No.  EROO-1781-000] 

Take  notice  that  on  March  2,  2000, 
Marquette  Energy,  L.L.C.  (Marquette) 
petitioned  the  Commission  for 
acceptance  of  Marquette  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Marquette  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Marquette  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Marquette  is  a  wholly-owned 
subsidiary  of  Marquette  Partners,  L.P., 
which,  through  its  affiliates,  trades 
derivatives  on  regulated  futures 
exchanges  for  its  own  proprietary 
account. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duke  Energy  Trenton,  LLC 

[Docket  No.  EROO-1 782-000) 

Take  notice  that  on  March  2,  2000, 
Duke  Energy  Trenton,  LLC  (Duke 
Madison)  tendered  for  filing  piusuant  to 
Section  205  of  the  Federal  Power  Act  its 
proposed  Rate  Schedules  FERC  Nos.  1, 
2,  and  3. 

Duke  Trenton  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillary 
services,  at  market-based  rates,  together 
with  certain  waivers  and  preapprovals. 
Duke  Trenton  also  seeks  authority  to 


sell,  assign,  or  transfer  transmission 
rights  that  it  may  acquire  in  the  course 
of  its  marketing  activities. 

Duke  Trenton  seeks  an  effective  date 
sixty  (60)  days  from  the  date  of  filing  for 
its  proposed  rate  schedules. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duke  Energy  Vermillion,  LLC 

[Docket  No.  EROO-1783-0001 

Take  notice  that  on  March  2,  2000, 
Duke  Energy  Vermillion,  LLC  (Duke 
Vermillion),  tendered  for  filing  pursuant 
to  Section  205  of  the  Federal  Power  Act 
an  application  for  an  order  accepting  its 
rates  for  filing,  determining  rates  to  be 
just  cmd  reasonable,  and  granting  certain 
waivers  and  preapprovals. 

Duke  Vermillion  is  developing  an 
approximately  640  MW  generation 
facility  located  in  Cayuga,  Vermillion 
Coimty,  Indiana.  Under  its  proposed 
Rate  Schedules  FERC  Nos.  1  and  2, 
Duke  Vermillion  seeks  to  sell  energy 
and  capacity,  as  well  as  ancillary 
services,  at  market-based  rates.  Under 
its  proposed  Rate  Schedule  FERC  No.  3, 
Duke  Vermillion  seeks  authority  to  sell, 
assign,  or  transfer  transmission  rights 
that  it  may  acquire  in  the  course  of  its 
marketing  activities.  Under  its  proposed 
Rate  Schedule  FERC  No.  4,  Duke 
Vermillion  seeks  authority  to  sell  energy 
generated  during  the  testing  phase  of 
construction  of  the  Facility  to  Cinergy 
Services,  Inc. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Duke  Energy  Madisoa,  LLC 

(Docket  No.  EROO-1 784-000) 

Take  notice  that  on  March  2,  2000, 
Duke  Energy  Madison,  LLC  (Duke 
Madison),  tendered  for  filing  pursuant 
to  Section  205  of  the  Federal  Power  Act 
an  application  for  an  order  accepting  its 
rates  for  filing,  determining  rates  to  be 
just  and  reasonable,  and  granting  certain 
waivers  and  preapprovals. 

Duke  Madison  is  developing  an 
approximately  640  MW  generation 
facility  located  in  Madison  Township, 
Butler  County,  Ohio.  Under  its  proposed 
Rate  Schedules  FERC  Nos.  1  and  2. 
Duke  Madison  seeks  to  sell  energy  and 
capacity,  as  well  as  ancillary  services,  at 
market-based  rates.  Under  its  proposed 
Rate  Schedule  FERC  No.  3,  Duke 
Madison  seeks  authority  to  sell,  assign, 
or  transfer  transmission  rights  that  it 
may  acquire  in  the  course  of  its 
marketing  activities.  Under  its  proposed 
Rate  Schedule  FERC  No.  4.  Duke 
Madison  seeks  authority  to  sell  energy 
generated  during  the  testing  phase  of 


construction  of  the  Facility  to  Cinergy 
Services,  Inc. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Slaadard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
£88  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6176  Filed  3-13-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP00-5»-001] 

Petal  Gas  Storage,  L.L.C;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Amended  Petal 
Project  and  Request  for  Comments  on 
Environmental  Issues 

March  8,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  amended  Petal  Project  in  Forrest 
County  Mississippi.  On  February  24, 
2000,  Petal  Gas  Storage,  L.L.C.  (Petal) 
amended  its  application  under  Section 
7  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  regulations  to 
request  authorization  to  construct  and 
operate  about  5.5  miles  of  pipeline  and 
20,000  horsepower  (hp)  of 
compression.'  The  EA  will  be  used  by 


'  The  original  application  was  filed  with  the 
Commission  on  December  28.  1999,  by  Petal  (ias 
.Storage  Company  (which  converted  to  Petal  Gas 
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Summary  of  the  Amended  Project 

Petal's  amended  project  proposes  to 
build  new  pipeline  and  compression 
facilities  to  transport  up  to  700  million 
cubic  feet  per  day  of  natural  gas  fi"om  its 
storage  field  to  an  interconnection  with 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  Petal  requests  Commission 
authorization  to  construct,  own,  operate, 
and  maintciin  the  following  facilities. 

•  About  5.5  miles  of  bi-directional  36- 
inch-diameter  loop  ^  of  Petal's  existing 
storage  header  in  Forrest  County, 
Mississippi; 

•  A  new  compressor  station  with  four 
electric-driven  units  totaling  20,000  hp 
adjacent  to  Petal's  existing  compressor 
station  at  its  storage  field  near  the  town  of 
Petal  in  Forrest  County.  Mississippi; 

•  A  new  station  at  the  interconnection 
with  Tennessee  near  the  town  of  Macedonia 
in  Forrest  County,  Mississippi;  and 

•  Associated  facilities,  including  mainline 
block  values  and  pig  traps  at  the  Petal  storage 
field  and  the  Tennessee  Meter  Station. 

With  its  eunendment,  Petal  is 
withdrawing  the  following  facilities 
proposed  in  its  original  application: 

•  58.7  miles  of  36-inch-diameter  pipeline 
between  the  interconnection  with  Tennessee 
at  milepost  (MP)  5.5  and  the  formerly 
proposed  interconnections  with  Southern 
Natural  Gas  Company  (Sonat)  and  Destin 
Pipeline  Company  (Destin)  at  MP  64.2, 
crossing  portions  of  Forrest,  Jasper,  Jones, 
and  Clarke  Counties,  Mississippi: 

•  A  compressor  station  totaling  15,590  hp 
near  Heidelburg,  in  Jasper  County, 
Mississippi;  and 

•  Three  meter  stations  at  interconnections 
with  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  in  Jasper  County, 
Mississippi,  and  with  Sonat  and  Destin  in 
Clarke  County,  Mississippi. 

The  purpose  of  this  project  is  to 
provide  natural  gas  to  Southern  County 
Services,  Inc.  (Southern).  On  January  5, 
2000,  Petal's  parent  company,  Crystal 
Gas  Storage,  Inc.,  merged  with  El  Paso 
Energy  Corporation  (El  Paso).  Petal  then 
reach  an  agreement  with  Tennessee,  an 
El  Paso  affiliate,  to  transport  the 
volumes  intended  for  Southern  by 
utilizing  incremental  and  interruptible 
capacity  on  Tennessee's  existing  500 
Line,  replacing  the  need  for  Petal  to 
construct  its  own  transportation 
pipeline  to  the  Transco,  Sonat,  and 
Destin  interconnections.  However,  Petal 
indicated  that  Tennessee  may  file  its 
own  application  with  the  Commission 
in  the  near  future  seeking  authorization 
to  add  facilities  along  its  500  Line  so 
that  Petal  would  have  capacity  to  move 
its  volumes  on  a  primary  firm  basis. 


2  A  loop  is  a  segment  of  pipeline  that  is  installed 
adjacent  to  an  existing  pipeline  and  connected  to 
it  on  both  ends.  The  loop  allows  more  gas  to  be 
moved  through  the  pipeline  system. 


Termessee  is  contemplating  adding 
about  30  miles  of  pipeline  in  the  general 
vicinity  where  Petal  had  originally 
proposed  to  build  its  58.7  miles  of 
pipeline.^ 

The  general  location  of  Petal's 
amended  facilities  is  shown  on  the  map 
attached  as  appendix  1  .'• 

Land  Requirements  for  Construction 

Construction  of  Petal's  amended 
facilities  would  affect  about  64  acres  of 
land.  Following  construction,  about  24 
acres  would  be  retained  as  permanent 
right-of-way.  The  remaining  40  acres  of 
temporary  work  space  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

Petal  purposes  to  use  a  typical 
pipeline  construction  right-of-way 
width  of  75  feet,  consisting  of  30  feet  of 
permanent  right-of-way  and  45  feet  of 
temporary  extra  work  space.  There  also 
would  be  about  10  acres  used  as 
additional  temporary  extra  work  spaces 
at  steam,  utility,  and  road  crossings.  The 
new  compressor  station  near  Petal, 
Mississippi  would  occupy  about  4  acres. 
The  new  meter  station  would  be  within 
an  existing  Tennessee  facility. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  to  Fhiblic  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We  all 
this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  NOI,  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  will  address 
in  the  EA.  All  comments  received  are 


3  Tennessee  has  not  yet  filed  its  application  with 
the  FERC.  Petal  asserts  that  its  amended  application 
is  for  a  stand  alone  project,  not  dependent  on 
Tennessee's  future  expansion.  Tennessee  indicated 
to  Petal  that  it  currently  has  sufficient  capacity  on 
its  500  Line  to  transport  gas  to  Petal's  customers, 
including  the  volumes  for  Southern,  on  a  primary 
firm,  secondary  firm,  and  interruptible  basis.  The 
FERC  would  conduct  a  separate  environmental 
analysis  of  any  future  facilities  proposed  by 
Tennessee. 

*  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street,  NE,  Room  2A,  Washington,  DC  20426,  or  call 
(202)  208-1371.  For  instructions  on  connecting  to 
RIMS  refer  to  the  last  page  of  this  notice.  Copies  of 
the  appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

^  "Us,"  "we"  and  "our"  refer  to  the  environment 
staff  of  the  FERC's  Office  of  Pipeline  Regulation. 
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considered  during  the  preparation  of  the 
EA. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  elected  officials, 
affected  landowners,  regional  public 
interest  groups,  Indian  tribes,  local 
newspapers  and  libraries,  and  the 
Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

The  EA  will  discuss  impacts  that 
would  occur  as  a  result  of  construction 
and  operation  of  the  proposed  project. 
We  have  already  identified  a  number  of 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Petal.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Geology  and  Soils 

-  — Impacts  on  about  2  miles  of  prime 
farmland  soils. 
— Crossing  about  1  mile  of  erosion 
prone  soils. 

•  Water  Resources  and  Wetlands 
— Crossing  one  perennial  stream. 
— Crossing  four  wetlands. 

•  Biological  Resources 

— Impacts  on  about  47  acres  of  forest 

or  woodlands. 
— Impacts  on  the  Gopher  Tortoise,  a 

federally  listed  threatened  species. 

•  Cultural  Resources 

— Impacts  on  prehistoric  and  historic 

sites. 
— Native  American  concerns. 

•  Land  Use 

— Impacts  on  crop  production. 
— Impacts  on  residential  areas. 
— Visual  effect  of  the  aboveground 
facilities  on  surrounding  areas. 

•  Air  and  Noise  Quality 

— Impacts  on  local  air  quality  and 
noise  environment  as  a  result  of  the 
operation  of  a  new  compressor 
station. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  yoiu: 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal. 


alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to:  Oavid 
P.  Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First  St.,  N.E., 
Room  lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for  the 
attention  of  the  Environmental  Review  and 
Compliance  Branch,  PR-11.1; 

•  Reference  Docket  No.  CPOO-59-001;  and 

•  Mail  your  comments  so  that  they  will  be 
received  in  Washington,  DC  on  or  before 
April  14.  2000. 

[If  you  do  not  want  to  send  comment  at 
this  time  but  still  want  to  remain  on  our 
mailing  list,  please  return  the  Information 
Request  (appendix  3).  If  you  do  not  return  the 
Information  Request,  you  will  be  removed 
from  the  environmental  mailing  list.) 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  " intervener." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (wrww.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  Click  on  the 
"RIMS"  link,  select  "Docket  #"  from  the 
RIMS  Menu,  and  follow  the 


instructions.  For  assistance  with  access 
to  RIMS,  the  RIMS  helpline  can  be 
reached  at  (202) 208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notice,  and  rulemakings.  From  the  FERC 
Internet  website,  click  on  the  "CIPS" 
link,  select  "Docket  #"  from  the  CIPS 
menu,  and  following  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-6177  Filed  3-13-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Surrender 
Application  and  Preliminary  Draft 
Environmental  Assessment  (PDEA) 
and  Request  for  Preliminary  Terms  and 
Conditions 

March  8.  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Surrender  of 
License. 

h.  Project  No.:  477. 

c.  Applicant:  Portland  General 
Electric. 

d.  Name  of  Project:  Bull  Run  Project. 

e.  Location:  On  the  Sandy,  Little 
Sandy,  and  Bull  run  Rivers,  in 
Clackamas  County,  Oregon.  Of  606  acres 
of  land  within  the  project  boundary, 
about  55  acres  is  managed  by  Bureau  of 
Land  Management  and  1 8  acres  is 
managed  by  U.S.  Forest  Service. 

f.  Applicant  Contact:  Julie  Keil, 
Portland  General  Electric  Company,  121 
SW  Salmon  Street,  3WTC-BRHL, 
Portland,  OR  97204,  (503)  464-8864. 

g.  FERC  Contact:  Jim  Hastreiter,  (503) 
944-6760,  james.hastreiter@ferc.fed. us. 

h.  Portland  General  Electric  mailed  a 
copy  of  the  Preliminary  Draft 
Environmental  Assessment  and  draft 
application  to  interested  parties  on 
March  3,  2000.  The  Commission 
received  a  copy  of  the  PDEA  and  draft 
application  on  March  6,  2000. 

i.  With  this  notice  we  are  soliciting 
preliminary  terms,  conditions,  and 
recommendations  on  the  PDEA  and 
draft  license  application.  All  comments 
on  the  PDEA  and  draft  license 
application  should  be  sent  to  the 
address  above  in  item  (f)  with  one  copy 
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ENVIRONME^ftAL  PROTECTION 
AGENCY 

[FRL-6548-3] 

Agency  Informiition  Collection 
Activities:  Prot)osed  Collection; 
Comment  Request;  Evaluation  of 
PrintSTEP 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Porter,  2221A.  1200  Pennsylvania 
Avenue  NW,  Washington  DC,  20460. 
Phone:  (202)  564-2431.  Fax:  (202)  564- 
0027.  E-mail:  porter.amy@epa.gov 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  which  volunteer  to 
participate  in  the  PrintSTEP  pilots 
including  State  officials  in  Missouri, 
New  Hampshire,  and  Minnesota  and 
printers  in  those  3  states  who 
participate  in  the  pilots  or  the 
evaluation  control  groups,  and  members 
of  the  communities  where  participating 
printers  are  located. 

Title:  Proposed  Information  Collection 
Request  for  the  Evaluation  of  PrintSTEP. 

Abstract:  Information  will  be 
collected  for  evaluation  of  the 
PrintSTEP  pilot  program.  The 
evaluation  aims  to  systematically 
identify  the  impacts  the  program  has 
had  on  three  types  of  stakeholders: 
printers,  community  residents,  and  the 
state  government  agencies  administering 
the  program.  Specifically,  the  evaluation 
will  determine  the  extent  to  which  the 
7  goals  of  the  pilot  program  are  met.  The 
goals  are:  enhanced  environmental 
protectioji;  increased  use  of  pollution 
prevention  practices;  simplified 
regulatory  process  for  printers; 
improved  efficiency  of  administration 
for  state  governments;  enhanced  public 
involvement;  participants'  realize 
benefits  and  are  motivated  to  participate 
in  PrintSTEP;  and.  cost  effectiveness  for 
all  stakeholders. 

This  broad  set  of  expected  outcomes 
will  require  a  range  of  distinct  data 
collection  and  analysis  activities.  Data 
will  be  gathered  fi'om  printer's  program 
applications,  from  telephone  interviews, 
from  in-person  interviews  and  possibly 
from  focus  groups.  Data  will  be 
collected  before  implementation,  a  short 
time  after  program  implementation,  emd 
at  the  end  of  the  pilot.  Responses  to  the 
collection  of  information  are  voluntary. 
Names  of  persons  providing  informa- 
tion will  be  not  recorded.  More 
information  is  available  in  the  final  draft 
of  the  Evaluation  Strategy  which  can  be 
accessed  at  http://vvrww.epa.gov/ 
ooaujeag/sectors/pdf/pgm eval.pdf 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 


(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement 

Estimated  Recordkeeping  and  Reporting 
Hour  Rurden  on  Respondents 

The  PrintSTEP  evaluation  includes  a 
telephone  interview  with  three  types  of 
respondents:  (1)  Printers  who  are 
voluntcu-ily  participating  in  the 
PrintSTEP  program;  (2)  a  comparison 
group  of  printers  who  are  not 
participating  in  PrintSTEP:  and  (3) 
community  members  who  have 
participated  in  the  public  involvement 
component  of  PrintSTEP.  For  both  types 
of  printers,  written  data  will  be 
collected  on  their  costs  associated  with 
PrintSTEP  and/or  regulatory  activities. 
For  the  comparison  group  of  printers, 
additional  written  data  will  be  collected 
on  environmental  releases.  The  written 
information  requested  is  expected  to 
take  one  hour  for  the  printers 
participating  in  PrintSTEP  and  2.75 
hours  for  the  comparison  group  printers. 
Comparison  group  printers  will  be 
asked  to  submit  information  on  their 
environmental  releases  which  the  pilot 
participants  provide  in  their  PrintSTEP 
applications.  It  is  anticipated  that  a  total 
of  320  printers  will  be  interviewed  three 
times  during  the  course  of  the 
evaluation  and  that  they  will  be  either 
an  environmental  professional,  or  a 
manager.  It  is  expected  that  one 
interview  will  be  conducted  with  each 
of  50  community  members. 

The  telephone  portion  of  the  survey 
for  printers  is  expected  to  take  15 
minutes  to  complete.  The  telephone 
interview  with  community  members  is 
expected  to  take  15  minutes.  The 
estimates  of  respondent  burden  are 
shown  in  the  table  below. 
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Respondent  type 

Estimated 

number  of 

respondents  ^ 

Time  to  re- 
spond to  tele- 
phone survey 
{hrs)2 

Time  to  com- 
plete written 
response 
(hrs)2 

Total  respond- 
ent burden 
(hrs) 

Estimated  avg. 

hourty  wage  of 

respondent 

dunng  the 

survey 

($/hr)3 

Total  respon- 
dent burden  in 
monetary 
terms 
($) 

Wave  1: 

PrintSTEP  printer 

160 
160 

160 
160 

160 

160 

50 

0.25 
0.25 

0.25 
0.25 

0.25 
0.25 
0.25 

1.00 
2.75 

1.00 
2.75 

1.00 
2.75 
0.00 

200 
480 

200 
480 

200 

480 

13 

2053 

25.00 
25.00 

25.00 
25.00 

25.00 

25.00 

0.00 

s  nnn 

Comparison  printer  

12,000 

5.000 
12.000 

5000 

Wave  2: 

PrintSTEP  printer 

Comparison  printer  

Wave  3: 

PrintSTEP  printer 

Comparison  printer  

12000 

Community  member  

Total  for  all  3  waves  

0 
51  000 

1  Based  on  estimated  number  of  participants  provided  by  pilot  states  with  the  breakdown  as  follows:  60,  60,  and  40  participants  expected  in 
MO,  NH,  and  MN,  respectively. 

2  Based  on  preliminary  testing  of  the  survey  instruments  by  Abt  Associates. 

3  Based  on  Screenprinting  and  Graphic  Imaging  Association  International's  1 999  Wage  Survey. 


Estunated  Recordkeeping  and 
Reporting  Cost  Burden  on  Respondents 

The  PrintSTEP  evaluation  utilizes 
telephone  interviews  and  written  data 
collection  forms  to  collect  all  the  data 
necessary  from  the  respondent.  The 
only  cost  to  the  respondents  resulting 
from  this  survey  is  their  time,  which  is 
covered  in  the  section  above.  There  are 
no  other  costs  to  the  respondents  and 
this  section,  therefore,  is  not  applicable. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  February  24,  2000. 
Michael  M.  Stahl, 
Director.  Office  of  Compliance. 
(FR  Doc.  00-5627  Filed  3-13-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6561-2] 

Danmark  Superfund  Site;  Notice  of 
Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Danmark  Site  in  Tampa, 
Hillsborough  County,  Florida.  The 
settlement  requires  the  59  settling 
parties  to  pay  $516,374.57  to  the 
Hazardous  Substance  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  parties  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a),  for  Past  Response  Costs.  EPA 
will  consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
The  Agency  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  Copies  of  the  settlement 
are  available  from:  Ms.  Paula  V. 
Batchelor,  U.S.  EPA  Region  4.  Waste 
Management  Division,  61  Forvsth  Street 
SW,  Atlanta,  Georgia  30303,  404/562- 
8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  on  or  before  April  13, 
2000. 


Dated:  March  2.  2000. 
Franklin  E.  Hill, 

Chief,  CERCLA  Program  Seriices  Branch 

Waste  Management  Division. 

|FR  Doc.  00-6347  Filed  3-13-00;  8:45  am] 
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FEDERAL  COIMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-9»-2S-B  (Auction  No.  28); 
DA  99-2958] 

Notice  and  Filing  Requirements  for 
Auction  of  Certain  AM,  FM,  LPTV,  and 
TV  Broadcast  Construction  Permits 
Scheduled  for  March  21 ,  2000; 
Minimum  Opening  Bids  and  Other 
Procedural  Issues 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
auction,  procedures,  reserve  prices  and 
minimum  opening  bids  for  the 
upcoming  supplemental  Closed 
Broadcast  Auction  (Auction  No.  28) 
scheduled  to  commence  on  McUt:h  21, 
2000. 

DATES:  Auction  No.  28  is  scheduled  for 
March  21,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jose 
Ochoa,  Auctions  and  Industry'  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
December  23,  1999.  The  complete  text 
of  the  public  notice,  including 
Attachments  A  through  H.  is  available 
for  iiispection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257).  445 
12th  Street,  SW,  Washington,  DC.  It  may 
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Report  and  Order,  the  Bureaus  will 
dismiss  the  previously-filed  long-form 
application  of  any  pending  applicant 
failing  to  timely  file  a  short-form 
application  to  participate  in  Auction 
No.  28. 

(ii)  Construction  Permits  Auctioned 

3.  A  list  of  each  of  the  groups  of 
mutually  exclusive  applications  ("MX 
Groups")  in  Auction  No.  28,  along  with 
its  reserve  price  or  minimum  opening 
bid  and  the  upfront  payment  is  included 
on  Attachment  A.  Pursuant  to  the 
Broadcast  First  Report  and  Order,  in 
those  specific  situations  where  both 
non-commercial  and  commercial 
applicants  for  full  power  stations  filed 
mutually  exclusive  long-form 
applications  for  non-reserved  band 
channels,  auctions  shall  not  be 
conducted  at  this  time  and  these 
applications  are  not  included  on 
Attachment  A. 

4.  In  response  to  the  Comment  Public 
Notice,  Valley  Public  Television,  Inc. 
("Valley"),  an  applicant  for  a  secondary 
television  facility  in  MX  Group  SSTIO, 
raises  arguments  similar  to  those  raised 
prior  to  the  Closed  Broadcast  Auction 
(Auction  No.  25)  concerning  whether 
so-called  "noncommercial  educational" 
secondary  television  applicants  should 
be  included  in  this  auction.  Valley 
maintains  that  (i)  under  section 
309(j)(2)(C)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C. 
309(j)(2)(C),  noncommercial  applicants 
are  exempt  from  auction;  (ii)  non-profit 
organizations  like  itself  cannot  afford  to 
participate  in  the  auction;  and  (iii)  the 
Commission  should  use  a  lottery  to 
choose  between  the  applicants  in  MX 
Group  SSTlO.  As  we  stated  in  the  Public 
Notice,  DA  99-1346,  released  July  9, 
1999  ("fuly  9  Public  Notice"),  in 
Auction  No.  25,  only  those  broadcast 
stations  that  are  "eligible  to  be  licenseci 
by  the  Commission  as  a  noncommercial 
educational  radio  or  television 
broadcast  station"  are  exempt  from 
auction  under  sections  309(j)(2){C)  and 
397(6)  of  the  Communications  Act.  See 
July  9  Public  Notice  at  36  through  39. 
Because  applicants  for  the  secondary 
television  services  are  not  "eligible  to  be 
licensed  .  .  .  as  a  noncommercial 
educational  *   *   *  television  broadcast 
station"  they  are  not  exempt  from  the 
auction.  See  Inquiry  Into  the  Future 
Role  of  Low  Power  Television 
Broadcasting  and  Television  Translators 
in  the  National  Telecommunications 
System,  Report  and  Order,  FCC  82-107, 
47  FR  21468  (May  18,  1982),  where  the 
Commission  stated  that  it  would  not 
license  low  power  television  and 
television  translator  stations  on  a 
noncommercial  basis.  Therefore,  under 


the  mandate  of  section  309(j)(l)  of  the 
Communications  Act,  the  Commission 
has  no  discretion,  as  Valley  suggests,  to 
exempt  these  applications  from  auction 
or  to  use  an  alternative  method  to 
choose  between  mutually  exclusive 
applicants  in  the  secondary  television 
services.  See  47  U.S.C.  309(j)(l). 

(iii)  Daisy  Chain  MX  Groups 

5.  In  some,  but  not  all,  of  the  MX 
Groups  listed  on  Attachment  A,  a  "daisy 
chain"  of  mutual  exclusivity  exists 
whereby  applications  cire  directly 
mutually  exclusive  with  certain 
applications  in  the  MX  Group  but  not 
others.  A  "daisy  chain"  occurs  when 
two  or  more  non-table,  site-based 
applications  propose  service  areas  that 
do  not  directly  overlap,  but  are  linked 
together  into  a  chain  by  the  overlapping 
proposal(s)  of  other  applicants.  In  such 
cases,  the  potential  exists  to  grant  more 
than  one  application  and  issue  more 
than  one  construction  permit  per  MX 
Group  and  remain  consistent  with  the 
Commission's  separation  requirements 
relating  to  site-based  services.  The 
identification  of  "daisy  chains"  on 
Attachment  A  is  provisional  in  nature, 
since  the  final  configuration  of  groups 
cannot  be  ascertained  until  sifter  the 
acceptance  for  filing  of  short-form  (FCC 
Form  175)  applications,  at  which  point 
mutual  exclusivity  for  auction  purposes 
is  determined.  Further  identification 
and  enumeration  of  "Daisy  Chain  MX 
Groups"  will  be  provided  prior  to  the 
auction  in  the  public  notices 
announcing  the  status  of  the 
applications  and  listing  qualified 
bidders.  It  is  possible  that  some  MX 
Groups  provisionally  identified  here  as 
constituting  a  daisy  chain  may,  after  the 
short-form  filing  deadline,  become 
directly  mutually  exclusive.  In  such 
cases(s),  the  procedures  set  forth  in  this 
notice  pertaining  to  "Direct"  MX 
Groups  become  applicable. 

B.  Rules  and  Disclaimers 

(i)  Relevant  Authority 

6.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to 
broadcast  auctions,  contained  in  title  47, 
part  73  of  the  Code  of  Federal 
Regulations.  Prospective  bidders  must 
also  be  thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
contained  in  this  Public  Notice.  See  also 
the  Comment  Public  Notice,  the 
Broadcast  First  Report  and  Order,  the 
Broadcast  Reconsideration  Order  64  FR 
24523  (May  7,  1999),  and  the  New 
Entrant  Bidding  Credit  Reconsideration 
Order  64:  FR  44856  (August  18,  1999). 
Potential  bidders  must  also  familiarize 
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themselves  with  part  1,  subpart  Q  of  the 
Commission's  Rules  concerning 
Competitive  Bidding  Proceedings. 

7.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders  and 
public  notices  are  not  negotiable.  The 
Commission  may  amend  or  supplement 
the  information  contained  in  its  public 
notices  at  any  time,  and  will  issue 
public  notices  to  convey  any  new  or 
supplemental  information  to  bidders.  It 
is  the  responsibility  of  cdl  prospective 
bidders  to  remain  current  with  all 
Commission  rules  and  with  all  public 
notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Internet  node  via 
anonjnmous  ftp  @ftp. fcc.gov  or  the  FCC 
World  Wide  Web  site  at  http:// 
www.fcc.gov/wtb/auctions. 
Additionally,  documents  may  be 
obtained  for  a  fee  by  Ccilling  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(ITS),  at  (202)  314-3070.  When  ordering 
documents  from  ITS,  please  provide  the 
appropriate  FCC  number  (e.g.,  FCC  98- 
194  for  the  Broadcast  First  Report  and 
Order  and  FCC  99-74  for  the  Broadcast 
Reconsideration  Order). 

(ii)  Prohibition  of  Collusion 

8.  To  ensure  the  competitiveness  and 
integrity  of  the  auction  process,  the 
Commission's  rules  prohibit  applicants 
from  communicating  with  each  other 
during  the  auction  about  bids,  bidding 
strategies,  or  settlements.  In  Auction  No. 
28,  for  example,  the  rule  applies  to  all 
applicants  within  a  MX  Group.  This 
prohibition  becomes  effective  at  the 
short-form  application  deadline 
(February  18,  2000)  and  ends  on  the 
post-auction  down  payment  due  date  (to 
be  determined).  Bidders  competing  for 
the  same  construction  permit(s)  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  Also,  if  the 
authorized  bidders  are  different 
individuals  employed  by  the  same 
organization  (e.g.,  law  firm  or  technical 
consulting  firm),  a  violation  could 
similarly  occur.  At  a  minimum,  in  such 
a  case,  applicants  should  certify  that 
precautionary  steps  have  been  taken  to 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-collusion  rule.  See  Public 
Notice  63  FR  3572  (January  23,  1998). 


The  Bureaus,  however,  caution  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted. 
Applicants  may  enter  into  bidding 
agreements  before  filing  their  FCC  Form 
175  short-form  applications,  as  long  as 
they  disclose  the  existence  of  the 
agreement(s)  in  their  FCC  Form  175 
short-form  applications.  By 
electronically  submitting  their  FCC 
Form  175  short-form  applications, 
applicants  are  certifying  their 
compliance  with  §§  1.2105(c)  and 
73.5002.  hi  addition,  §  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission,  as  promptly  as 
possible  and  in  any  event  within  30 
days,  of  any  substantial  change  that  may 
be  of  decisional  significance  to  that 
application.  Thus,  §  1.65  requires  an 
auction  applicant  to  notify  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  upon  learning  of  such 
violation.  Bidders  are  therefore  required 
to  make  such  notification  to  the 
Commission  immediately  upon 
discovery. 

(Hi)  Due  Diligence 

9.  Potential  bidders  are  solely 
responsible  for  investigating  and 
evaluating  all  technical  and  marketplace 
factors  that  may  have  a  bearing  on  the 
value  of  the  facilities  on  which  they 
intend  to  bid.  The  FCC  makes  no 
representations  or  warranties  about  the 
use  of  this  spectrum  for  particular 
services.  Applicants  should  be  aware 
that  a  FCC  auction  represents  an 
opportunity  to  become  a  FCC  permittee 
in  these  services,  subject  to  certain 
conditions  and  regulations.  A  FCC 
auction  does  not  constitute  an 
endorsement  by  the  FCC  of  any 
particular  services,  technologies  or 
products,  nor  does  a  FCC  construction 
permit  or  license  constitute  a  guarantee 
of  business  success.  Applicants  should 
perform  their  individual  due  diligence 
before  proceeding  as  they  would  with 
any  new  business  venture. 

10.  Although  applicants  have  had  an 
extensive  opportunity  to  conduct  due 
diligence  due  to  the  length  of  time  since 
the  filing  of  their  long-form 
applications,  please  remember  that,  as  is 
the  case  with  many  business  investment 
opportunities,  some  unscrupulous 
entrepreneurs  may  attempt  to  use  the 
broadcast  spectrvun  to  deceive  and 
defraud  unsuspecting  investors. 


Common  warning  signals  of  fraud 
include  the  following: 

The  first  contact  is  a  "cold  call"  from 
a  telemarketer,  or  is  made  in  response 
to  an  inquiry  prompted  by  a  radio  or 
television  infomercial. 

The  offering  materials  used  to  invest 
in  the  venture  appear  to  be  targeted  at 
IRA  funds,  for  example  by  including  all 
dociunents  and  papers  needed  for  the 
transfer  of  funds  maintained  in  IRA 
accounts. 

The  amount  of  the  minimum 
investment  is  less  than  $25,000. 

The  sales  representative  makes  verbal 
representations  that:  (a)  The  Internal 
Revenue  Service.  Federal  Trade 
Commission  ("FTC").  Seciuities  and 
Exchange  Commission  ("SEC"),  FCC.  or 
other  government  agency  has  approved 
the  investment;  (b)  the  investment  is  not 
subject  to  state  or  federal  securities 
laws;  or  (c)  the  investment  will  yield 
unrealistically  high  short-term  profits. 

In  addition,  the  offering  materials 
often  include  copies  of  actual  FCC 
releases,  or  quotes  from  FCC  personnel, 
giving  the  appearance  of  FCC 
knowledge  or  approval  of  the 
solicitation. 

1 1 .  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
specific  proposals  may  also  call  the  FCC 
Consumer  Call  Center  at  (888)  CALL- 
FCC  ((888)  225-5322). 

(iv)  Bidder  Certification 

12.  All  applicants  must  certify  on 
their  short-form  FCC  Form  175 
applications  under  penalty  of  perjiuy 
that  they  are: 

•  legally,  technically,  financially  and 
otherwise  qualified  to  hold  a  license, 
and 

•  not  in  default  on  any  payment  for 
Commission  construction  permits  or 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency. 

Applicants  should  be  aware  that  by 
filing  their  FCC  Form  175  applications, 
they  are  certifying  that  they  have  long- 
form  applications  on  file  and  that  there 
has  been  no  change  of  control  of  their 
long-form  applications  that  would 
render  them  ineligible  to  participate  in 
the  auction  under  47  U.S.C.  309(1)  or 
any  other  applicable  Commission  rule. 

13.  Prospective  bidders  are  reminded 
that  submission  of  a  false  certification  to 
the  Commission  is  a  serious  matter  that 
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Bidder  Information  Package  will  be 
provided.  Applicants  may  access 
updated  information  about  Auction  No. 
28  at  the  following  address  on  WTB's 
web  site:  http://www.fcc.gov/wtb/ 
auctions/auc28/auc28. html  Applicants 
are  strongly  encouraged  to  check  this 
site  regularly  for  updated  information 
regarding  Auction  No.  28. 

(iv)  Bidding  Methodology 

18.  The  Commission  will  use  two 
separate  auction  designs  to  award 
broadcast  construction  permits.  For  the 
Daisy  Chain  MX  Groups,  an  electronic 
single  round  auction  will  be  utilized. 
For  the  Direct  MX  Groups,  an  electronic 
simultaneous  multiple  round  auction 
will  be  implemented.  Bidding  will  be 
permitted  only  from  remote  locations, 
either  electronically  (by  computer)  or 
telephonically. 

(v)  Participation 

19.  Those  wishing  to  participate  in 
the  auction  must:  Submit  a  short-form 
application  (FCC  Form  175)  by  5:30 
p.m.  ET.  February  18,  2000.  Submit  a 
sufficient  upfront  payment  and  a  FCC 
Remittance  Advice  Form  (FCC  Form 
159)  by  6  p.m.  ET,  March  6,  2000. 

Comply  with  all  provisions  outlined 
in  this  Public  Notice  and  applicable 
Commission  rules. 

(vi)  Future  Releases 

20.  Further  information  regarding 
sequencing  and  length  of  bidding 
rounds  and  other  procedural  issues  will 
be  released  in  a  future  public  notice. 

(vii)  Pre-Auction  Dates  and  Deadlines 

21.  The  following  are  important 
events  and  deadlines  related  to  Auction 
No.  28: 

Auction  Seminar  (free) — February  3, 
2000. 

Short-Form  Application  (FCC  Form 
175)— February  18,  2000;  5:30  p.m.  ET. 

Upfront  Payments  (via  wire 
transfer)— March  6,  2000;  6:00  p.m.  ET. 

Orders  for  Remote  Bidding  Software — 
March  7,  2000. 

Mock  Auction— March  17,  2000. 

Auction  Conunencement — March  21, 
2000. 

(viii)  List  of  Attachments  to  This  Public 
Notice 

22.  The  following  is  a  list  of 
attachments  available  at  the  FCC: 

Attachment  A:  Summary  of  Construction 

Permits  to  be  auctioned.  Reserve  Prices. 

or  Minimum  Opening  Bids,  and  Upfront 

Payments 
Attachment  B:  Guidelines  for  Completion  of 

FCC  Form  175  and  Exhibits 
Attachment  C:  Auction-Specific  Instructions 

for  FCC  Remittance  Advice  (FCC  Form 

159) 


Attachment  D:  Electronic  Filing  and  Review 

ofFCC  Form  175 
Attachment  E:  Accessing  the  FCC  Network 

Using  Windows  95/98 
Attachment  F:  FCC  Remote  Bidding  Software 

Order  Form 
Attachment  G:  Summary  Listing  of 

Documents  from  the  Commission  and 

the  Wireless  Telecommunications 

Bureau  Addressing  the  Application  of 

the  Anti-Collusion  Rules 
Attachment  H:  Auction  Seminar  Registration 

Form 

(ix)  Contact  Information 

23.  The  following  is  general  contact 
information  relating  to  Auction  No.  28: 

General  Auction  Information.  General 
auction  questions  seminar  registration, 
orders  for  remote  bidding  software.FCC 
Auctions  Hotline:  (888)  CALL-FCC 
(888-225-5322)  or  direct  (717)  338- 
2888.  Hours  of  service:  8  a.m. — 5:30 
p.m.  ET. 

Legal  Auction  Information,  rules, 
policies,  regulations.  FCC  Auctions 
Legal  Branch:  (202)  418-0660. 

Licensing  Information.  Rules,  policies, 
regulations,  licensing  issues,  due 
diligence,  incumbency  issues.  FCC  Mass 
Media  Bureau:  Audio  licenses:  (202) 
418-2700;  video  licenses:  (202)  418- 
1600. 

Technical  Support.  Electronic  filing 
assistance,  software  downloading.  FCC 
Auctions  Technical  Support  Hotline: 
(202)  414-1250  (Voice);  (202)  414-1255 
(TTY).  Hours  of  service:  8  a.m.— 6:00 
p.m.  ET. 

Payment  Information.  Wire  transfers, 
refunds.  FCC  Auctions  Accounting 
Branch:  (202)  418-1995,  (202)  418-2843 
(Fax). 

Telephonic  Bidding.  Will  be  furnished 
only  to  qualified  bidders. 

FCC  Copy  Contractor  Additional 
Copies  of  Commission  Documents: 
International  Transcription  Services, 
Inc.,  445  12th  Street,  SW  Room  CY- 
B400,  Washington,  DC  20554  (202)  314- 
3070. 

Press  Information.  Meribeth 
McCarrick  (202)  418-0654. 

FCC  Forms.  (800)  418-3676  (outside 
Washington,  DC)  (202)  418-3676  (in  the 
Washington  Area)  http://www.fcc.gov/ 
formpage 

FCC  Internet  Sites,  http:// 
www.fcc.gov;  ftp://ftp.fcc.gov;  http:// 
www.fcc.gov/wtb/auctions. 

D.  Short-Form  (FCC  FORM  175) 
Application  Requirements 

24.  Guidelines  for  completion  of  the 
short- form  (FCC  Form  175)  are  set  forth 
on  Attachment  B  to  this  Public  Notice. 
The  short-form  application  seeks  the 
applicant's  name  and  address,  legal 
classification,  status,  bidding  credit 
eligibility,  identification  of  the 
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construction  permit  sought,  the 
authorized  bidders  and  contact  persons. 

(i)  Ownership  Disclosure  Requirements 
(Form  1 75  Exhibit  A) 

25.  All  applicants  must  comply  with 
the  uniform  Part  1 ,  ownership 
disclosure  standards  and  provide 
information  required  by  §  §  1.2105  and 
1.2112  of  the  Commission's  rules. 
Specifically,  in  completing  Form  175, 
applicants  will  be  reqiured  to  file  an 
Exhibit  A  providing  a  full  and  complete 
statement  of  the  ownership  of  the 
bidding  entity.  The  ownership 
disclosure  standards  for  the  short-form 
are  set  forth  in  §  1.2112  of  the 
Commission's  rules.  Bidders  should 
note  that,  imder  §  1.2112  {a)(4),  the 
short-form  must  list,  inter  alia,  the 
names,  addresses  and  citizenship  of  any 
party  holding  options  permitting  the 
acquisition  of  a  ten  percent  or  greater 
equity  interest  in  the  applicant,  as  well 
as  the  amount  and  percentage  held. 

(ii)  Consortia  and  Joint  Bidding 
Arrangements  (Form  1 75  Exhibit  B) 

26.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventiu-es, 
partnerships  or  other  agreements  or 
imderstandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structiue.  See  47 
CFR  1.2105(a)(2)(viii),  1.2105(c)(1). 
Applicants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
construction  permits  on  which  they  will 
or  will  not  bid.  See  47  CFR 
1.2105{a)(2)(ix).  In  cases  where 
applicants  have  entered  into  consortia 
or  joint  bidding  arrangements, 
applicants  must  submit  an  Exhibit  B  to 
the  FCC  Form  175. 

27.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  construction  permits  in 
the  same  MX  Group  provided  that  (i)  the 
attributable  interest  holder  certify  that  it 
has  not  and  will  not  communicate  with 
any  party  concerning  the  bids  or 
bidding  strategies  of  more  than  one  of 
the  applicants  in  which  it  holds  an 
attributable  interest,  or  with  which  it 
has  formed  a  consortium  or  entered  into 


a  joint  bidding  arrangement;  and  (ii)  the 
arrangements  do  not  result  in  a  change 
in  control  of  any  of  the  applicants. 
While  the  anti-collusion  rules  do  not 
prohibit  non-auction  related  business 
negotiations  among  auction  applicants, 
bidders  are  reminded  that  certain 
discussions  or  exchanges  could  broach 
on  impermissible  subject  matters 
because  they  may  convey  pricing 
information  and  bidding  strategies. 
Such  subject  areas  include,  but  are  not 
limited  to,  issues  such  as  management, 
sales,  local  marketing  agreements, 
rebroadcast  agreements  and  other 
transactional  arrangements. 

(iii)  New  Entrant  Bidding  Credit  (Form 
175  Exhibit  C) 

28.  To  fulfill  its  obligations  under 
section  309(j)  and  further  its  long- 
standing conunitment  to  the 
diversification  of  broadcast  facility 
ownership,  the  Commission  adopted  a 
tiered  New  Entrant  Bidding  Credit  for 
broadcast  auction  applicants  with  no,  or 
very  few,  other  media  interests. 

(a)  Eligibility 

29.  The  interests  of  the  bidder,  and  of 
any  individuals  or  entities  with  an 
attributable  interest  in  the  bidder,  in 
other  media  of  mass  communications 
shall  be  considered  when  determining  a 
bidder's  eligibility  for  the  New  Entrant 
Bidding  Credit.  The  bidder's  attributable 
interests  shall  be  determined  as  of  the 
short-form  (FCC  Form  175)  filing 
deadline — February  18,  2000.  Bidders 
intending  to  divest  a  media  interest  or 
make  any  other  ownership  changes, 
such  as  resignation  of  positional 
interests,  in  order  to  avoid  attribution 
for  purposes  of  qualifying  for  the  New 
Entrant  Bidding  Credit  must  have 
consunmiated  such  divestment 
transactions  or  have  completed  such 
ownership  changes  by  no  later  than  the 
short-form  filing  deadline 

30.  Under  traditional  broadcast 
attribution  rules,  those  entities  or 
individuals  with  an  attributable  interest 
in  a  bidder  include: 

•  All  officers  and  directors  of  a 
corporate  bidder; 

•  Any  owner  of  5%  or  more  of  the 
voting  stock  of  a  corporate  bidder; 

•  All  partners  and  limited  partners  of 
a  partnership  bidder,  unless  the  limited 
partners  are  sufficiently  insulated;  and 

•  All  members  of  a  limited  liability 
company,  unless  insulated. 
Bidders  should  note  that  the  mass 
media  attribution  rules  were  recently 
revised.  See  Report  and  Order  64  FR 
50622  (September  17,  1999). 

31.  In  cases  where  a  bidder's  spouse 
or  close  family  member  holds  other 
media  interests,  such  interests  are  not 


automatically  attributable  to  the  bidder. 
The  Commission  decides  attribution 
issues  in  this  context  based  on  certain 
factors  traditionally  considered  relevant. 
See  Clarification  of  Commission  Policies 
Regarding  Spousal  Attribution  57  FR 
8845  (March  13, 1992) 

32.  Bidders  are  also  reminded  that,  by 
the  New  Entrant  Bidding  Credit 
Reconsideration  Order,  the  Commission 
further  refined  the  eligibility  standards 
for  the  New  Entrant  Bidding  Credit, 
judging  it  appropriate  to  attribute  the 
media  interests  held  by  very  substantial 
investors  in,  or  creditors  of,  a  bidder 
claiming  new  entrant  status. 
Specifically,  the  attributable  mass  media 
interests  held  by  an  individual  or  entity 
with  an  equity  and/or  debt  interest  in  a 
bidder  shall  be  attributed  to  that  bidder 
for  purposes  of  determining  its 
eligibility  for  the  New  Entrant  Bidding 
Credit,  if  the  equity  and  debt  interests, 
in  the  aggregate,  exceed  33%  of  the  total 
asset  value  of  the  bidder,  even  if  such 
an  interest  is  non-voting. 

33.  Generally,  media  interests  will  be 
attributable  for  purposes  of  the  New 
Entrant  Bidding  Credit  to  the  same 
extent  that  such  other  media  interests 
are  considered  attributable  for  purposes 
of  the  broadcast  multiple  ownership 
rules.  However,  attributable  interests 
held  by  a  winning  bidder  in  existing 
low  power  television,  television 
translator  or  FM  translator  facilities  will 
not  be  counted  among  the  bidders'  other 
mass  media  interests  in  determining  its 
eligibility  for  a  New  Entrant  Bidding 
Credit.  A  medium  of  mass 
communications  is  defined  in  47  CFR 
73.5008  (b). 

(b)  Application  Requirements 

34.  In  addition  to  the  ownership 
information  required  on  Exhibit  A, 
applicants  are  required  to  file 
supporting  documentation  on  Exhibit  C 
to  their  FCC  Form  175  short-form 
applications  to  establish  that  they 
satisfy  the  eligibility  requirements  to 
qualify  for  a  New  Entrant  Bidding 
Credit.  In  addition,  in  those  cases  where 
a  New  Entrant  Bidding  Credit  is  being 
sought,  a  certification  under  penalty  of 
perjury  must  be  set  forth  in  Exhibit  C. 
An  applicant  claiming  that  it  qualifies 
for  a  35  percent  new  entrant  bidding 
credit  must  certify  under  penalty  of 
perjury  that  neither  it  nor  any  of  its 
attributable  interest  holders  have  any 
attributable  interests  in  any  other  media 
of  mass  communications.  An  applicant 
claiming  that  it  qualifies  for  a  25  percent 
new  entrant  bidding  credit  must  certify 
under  penalty  of  perjury  that  neither  it 
nor  any  of  its  attributable  interest 
holders  have  any  attributable  interests 
in  more  that  three  media  of  mass 
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so  in  Exhibit  E-Miscellaneous 
Information— to  the  FCC  Form  175. 

F.  Minor  Modifications  to  Short-Form 
FCC  Form  175  Applications 

38.  After  the  short-form  filing 
deadline  (February  18,  2000),  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  Applicants 
will  not  be  permitted  to  make  major 
modifications  to  their  applications  [e.g., 
change  their  construction  permit 
selections  or  proposed  service  areas, 
change  the  certifying  official  or  change 
control  of  the  applicant  or  change 
bidding  credits).  See  47  CFR  1.2105. 
Permissible  minor  changes  include,  for 
example,  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  revision  of  exhibits. 
Applicants  should  make  these  changes 
on-line,  and  submit  a  letter  to  Amy 
Zoslov,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Suite  4-A760  Washington, 
DC  20554,  briefly  summarizing  the 
changes.  Questions  about  other  changes 
should  be  directed  to  Jose  Ochoa  of  the 
FCC  Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

G.  Maintaining  Current  Information  in 
Short-Form  (FCC  Form  175) 
Applications 

39.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Forml75  applications, 
as  defined  by  47  CFR  1.2105(b)(2),  will 
not  be  accepted  and  may  in  some 
instances  result  in  the  dismissal  of  the 
FCC  Form  175  application.  Applicants 
should  eilso  be  aware  that  failure  to 
report  ownership  changes  rendering 
them  ineligible  to  participate  in  the 
auction  under  section  309(1)(2)  and 
applicable  Commission  rules,  even  if 
that  failure  is  inadvertent,  could  result 
in  serious  financial  penalties  if  they 
participate  in  competitive  bidding  and 
win  a  construction  permit.  These 
include  default  payments  and 
revocation  of  construction  permit(s)  or 
license(s).  §  1.65  amendments  to 
pending  long-form  applications, 
however,  should  be  filed  after  the 
auction  and  only  by  the  winning  bidder. 
The  time  for  the  filing  of  such 
amendments  to  the  auction  winners' 
long  form  applications  will  be 
aimounced  by  subsequent  Public 
Notice. 


H.  Pre-Auction  Procedures 

(i)  Short-Form  Application  (FCC  Form 
1 75)— Due  February  18,  2000,  5:30  p.m. 
ET 

40.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first 
electronically  submit  a  FCC  Form  1 75 
application.  This  application  must  be 
received  at  the  Commission  by  5:30  p.m. 
ET  on  February  18,  2000.  Late 
applications  will  not  be  accepted. 

41.  There  is  no  application  fee 
required  when  filing  a  FCC  Form  175. 
However,  to  purchase  bidding 
eligibility,  an  applicant  must  submit  an 
upfront  payment.  See  section  3.C,  infra. 

(a)  Electronic  Filing 

42.  As  of  January  1,  1999,  applications 
to  participate  in  FCC  auctions  must  be 
filed  electronically.  See  Part  1  Third 
Report  and  Order  63  FR  770  (January  7, 
1998).  For  Auction  No.  28,  appficants 
may  file  applications  electronically 
beginning  February  3,  2000.  The  system 
will  generally  be  open  for  filing  on  a  24- 
hour  basis.  The  Form  175  filing  window 
will  remain  open  imtil  5:30  p.m.  ET  on 
February  18,  2000.  Applicants  are 
strongly  encouraged  to  file  early,  and 
applicants  are  responsible  for  allowing 
adequate  time  for  filing  their 
applications.  Applicants  may  update  or 
amend  their  electronic  applications 
multiple  times  until  the  filing  deadline 
on  February  18,  2000.  Technical  support 
is  available  at  (202)  414-1250  (voice)  or 
(202)  414-1255  (text  telephone  (TTY)); 
the  hours  of  service  are  8  a.m. — 6  p.m. 
ET,  Monday — Friday.  Information  about 
the  electronic  filing  of  the  FCC  Form 
175  application  is  included  as 
Attachment  D  to  this  Public  Notice. 

(b)  Completion  of  the  FCC  Form  175 

43.  Applicants  should  carefully 
review  47  CFR  1.2105  and  73.5002  and 
must  complete  all  items  on  the  FCC 
Form  175.  Applicants  should  not 
consider  their  form  submitted  to  the 
FCC  until  they  press  the  "Submit  Form 
175"  button  on  the  "Submit"  page  and 
receive  confirmation  from  the  filing 
system  that  the  form  has  been  received 
by  the  Commission.  Instructions  for 
completing  the  FCC  Form  175  are  on 
Attachment  B  of  this  Public  Notice. 

(c)  Electronic  Review  of  FCC  Form  175 

44.  The  FCC  Form  175,  review 
software  may  be  used  to  review  and 
print  applicants'  FCC  Form  175 
applications.  Applicants  may  review 
their  own  completed  FCC  Form  175. 
Applicants  may  also  view  other 
applicants'  completed  FCC  Form  175s 
after  the  filing  deadline  has  passed  and 
the  FCC  has  issued  a  public  notice 
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explaining  the  status  of  the  applications. 
For  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TINs) 
on  any  Exhibits  to  their  FCC  Form  175 
applications.  There  are  no  fees  for 
accessing  this  system  or  for  submitting 
a  FCC  Form  175.  Instructions  for 
reviewing  the  FCC  Form  1 75  are 
provided  on  Attachment  D  to  this  Public 
Notice. 

(ii)  Application  Processing  and  Minor 
Corrections 

45.  After  the  deadline  for  filing  FCC 
Form  175  applications  has  passed,  the 
FCC  will  process  all  timely  submitted 
short-form  applications  to  determine 
which  are  acceptable  for  filing  and 
which  are  mutually  exclusive.  The 
Commission  will  subsequently  issue  a 
public  notice  identifying:  (i)  Those 
short-form  applications  that  are 
acceptable  for  filing  and  are  mutually 
exclusive  (including  FCC  file  numbers 
and  the  construction  permits  for  which 
they  applied);  (ii)  those  applications 
rejected;  and  (iii)  those  short-form 
applications  that  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications.  In 
each  MX  Group,  the  construction 
permit{s)  will  be  auctioned  if  two  or 
more  short-form  applications  are 
accepted  for  filing.  In  any  MX  Group  for 
which  only  one  short-form  application 
is  accepted  for  filing,  the  construction  • 
permit  will  be  removed  from  the  auction 
and  the  related  long-form  application 
(FCC  Forms  301  and  349)  will  be 
processed,  and,  if  acceptable,  will  be 
granted. 

(iii)  Upfront  Payments — Due  March  6, 
2000 

46.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  a  FCC 
Remittance  Advice  Form  (FCC  Form 
159).  Applicants  will  have  access  to 
filling  out  an  electronic  version  of  the 
FCC  Form  159  (July  1997  version)  after 
completing  the  electronic  FCC  Form 
175;  however,  the  FCC  Remittance 
Advice  Form  (FCC  Form  159)  must  be 
printed  and  submitted  by  facsimile 
transmission  to  Mellon  Bank  in 
accordance  with  the  instructions  herein. 
Earlier  versions  of  this  form  will  not  be 
accepted.  All  upfront  payments  must  be 
received  at  Mellon  Bank  in  Pittsburgh, 
Pennsylvania,  by  6:00  p.m.  ET  on  March 
6,  2000. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 


•  Upfront  payments  for  Auction  No. 
28  go  to  a  lockbox  number  different 
from  the  ones  used  in  previous  FCC 
auctions,  and  different  from  the  lockbox 
number  to  be  used  for  post-auction 
payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  March  6,  2000  deadline 
will  result  in  no  bidding  eligibility 
being  accorded  the  applicant. 

(a)  Making  Auction  Payments  by  Wire 
Transfer 

47.  Wire  transfer  payments  must  be 
received  by  6  p.m.  ET  on  March  6,  2000. 
To  avoid  untimely  payments,  applicants 
should  discuss  arrangements  (including 
bank-closing  schedules)  with  their 
banker  several  days  before  they  plan  to 
make  the  wire  transfer,  and  allow 
sufficient  time  for  the  transfer  to  be 
initiated  and  completed  before  the 
deadline.  As  the  Commission  is  not 
accountable  for  the  acts  of  an 
applicant's  bank,  bidders  are  urged  to 
confirm  before  the  deadline  that  their 
wire  transfer  payments  have  been 
properly  and  timely  transmitted  by  their 
bank  to  Mellon  Bank.  Applicants  will 
need  the  following  information: 

ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ACC  910-0198 
OBI  Field:  (Skip  one  space  between 

each  information  item) 
"AUCTION  PAY- 
TAXPAYER  IDENTIFICATION  NO. 

(same  as  FCC  Form  159,  block  26) 
PAYMENT  TYPE  CODE  (enter  "A28U") 
FCC  CODE  1  (same  as  FCC  Form  159, 

block  23A:  "28") 
PAYER  NAME  (same  as  FCC  Form  159, 

block  2) 
LOCKBOX  NO  358410 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  payments  for  this 
auction:  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

48.  Applicants  must  fax  a  completed 
FCC  Form  159  to  Mellon  Bank  at  (412) 
236-5702  at  least  one  hour  before 
placing  the  order  for  the  wire  transfer 
(but  on  the  same  business  day).  On  the 
cover  sheet  of  the  fax,  write  "Wire 
Transfer — Auction  Payment  for  Auction 
Event  No.  28."  Bidders  are  strongly 
encouraged  to  confirm  receipt  of  their 
upfront  payment  at  Mellon  Bank  by 
contacting  their  sending  financial 
institution. 

(b)  FCC  Form  159 

49.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159)  must 
accompany  each  upfront  payment. 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments.  Detailed  instructions 
for  completion  of  FCC  Form  159  are 


included  in  this  Public  Notice  as 
Attachment  C. 

(c)  Amount  of  Upfront  Payment 

50.  In  the  Broadcast  First  Report  and 
Order,  the  Commission  delegated  to  the 
Bureaus  the  authority  and  discretion  to 
determine  an  appropriate  upfront 
payment  for  each  construction  permit 
being  auctioned.  See  Order, 
Memorandum  Opinion  and  Order  and 
Notice  of  Proposed  Rule  Making  62  FR 
13540  (March  21.  1997).  In  the 
Comment  Public  Notice,  the  Bureaus 
proposed  certain  upfront  payments  as 
set  forth  on  Attachment  A.  No 
comments  were  received  concerning 
such  upfront  payments.  We  therefore 
adopt  our  proposed  upfront  payment 
amounts  for  Auction  No.  28. 

51.  In  calculating  the  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
Bidders  should  check  their  calculations 
carefully,  as  there  is  no  provision  for 
increasing  a  bidder's  maximum 
eligibility  after  the  upfront  payment 
deadline. 

Note:  An  applicant  potentially  eligible  to 
bid  in  more  than  one  MX  Group  may.  on  its 
FCC  Form  175.  indicate  an  intent  to  bid  on 
every  construction  permit  for  which  an 
underlying  long-form  has  been  filed,  but  its 
actual  bidding  in  any  round  will  be  limited 
by  the  bidding  units  reflected  in  its  upfront 
payment. 

I.  Auction  Registration 

52.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  Auction  No.  28.  Qualified  bidders 
are  those  applicants  whose  FCC  Form 
175  applications  have  been  accepted  for 
filing  and  that  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  construction  permits  for  which  their 
application  was  accepted. 

53.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  part  of  the  confidential 
identification  codes  required  to  place 
bids.  These  mailings  will  be  sent  only 
to  the  contact  person  at  the  contact 
address  listed  in  the  FCC  Form  175. 

54.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Thursday, 
March  16,  2000  should  contact  the 
Auctions  Hotline  at  (888)  225-5322 
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(i)  Auction  Structure 

59.  In  the  Comment  Public  Notice,  the 
Commission  proposed  two  separate 
auction  designs  to  award  these 
construction  permits,  one  for  the  Daisy 
Chain  MX  Groups  and  one  for  the  Direct 
MX  Groups.  The  following  auction 
designs  will  be  utilized. 

(a)  Single  Round  Auction  Design 

60.  For  Daisy  Chain  MX  Groups,  we 
proposed  a  single  round  in  which  each 
bidder  must  place  a  bid  that  meets  or 
exceeds  the  established  reserve  price,  in 
whole  dollar  amounts.  No  comments 
were  received  concerning  this  proposed 
auction  design. 

61.  We  therefore  conclude  that 
utilizing  an  electronic  single  round 
auction  will  award  the  construction 
permits  in  Auction  No.  28  that  are  in 
Daisy  Chain  MX  Groups.  The 
determination  of  the  winning  bidder  in 
each  of  the  Daisy  Chain  MX  Groups 
shall  be  made  by  finding  the  set  of  bids 
on  non-overlapping  coverage  areas  that 
accrue  to  the  greatest  amount.  For 
example,  consider  the  case  of  an  MX 
Group  consisting  of  a  "daisy  chain"  of 
three  potential  bidders  (Bidders  1,  2  and 
3)  interested  in  three  construction 
permits  in  the  MX  Group  (respectively 
Construction  Permits  A,  B  and  C)  such 
that  A  is  MX'ed  with  B  and  B  is  MX'ed 
with  C.  This  means  that  either  A  and  C 
can  both  be  assigned  or  B  can  be 
assigned,  but  not  A  and  B,  B  and  C  or 
A.  B  and  C.  In  order  for  Bidder  2  to  win 
construction  permit  B,  its  bid  would 
have  to  exceed  the  combined  bids  of 
Bidders  1  and  3  on  construction  permits 
A  and  C,  respectively.  All  bids  will  be 
time-stamped  and  in  the  case  of  tie  bids, 
the  first  complete  combination  of  bids 
placed  first  in  time  shall  be  considered 
the  winning  bid  combination.  We  have 
concluded  that  the  disposition  of  the 
permits  for  the  Daisy  Chain  MX  Groups 
in  this  manner  is  most  appropriate 
because  of  the  complexity  of  their 
overlapping  nature. 

(b)  Simultaneous  Multiple  Round 
Auction  Design 

62.  For  Direct  MX  Groups,  we 
proposed  a  single  stage,  simultaneous 
multiple  round  auction.  No  comments 
were  received  conqprning  this  proposed 
auction  design. 

63.  We  therefore  conclude  that  the 
construction  permits  in  Auction  No.  28 
for  the  Direct  MX  Groups  will  be 
awarded  through  a  single,  simultaneous 
multiple  round  auction.  Unless 
otherwise  announced,  bids  will  be 
accepted  on  each  of  these  construction 
permits  in  each  round  of  this  auction. 
This  approach,  we  believe,  allows  for  a 


more  efficient  auction  process  and,  in 
cases  where  bidders  are  eligible  to 
participate  in  multiple  markets,  allows 
them  to  take  advantage  of  any  synergies 
that  exist  among  construction  permits. 

(c)  Maximum  Eligibility  and  Activity  . 
Rules 

64.  In  the  Comment  Public  Notice,  we 
proposed  that  the  amount  of  the  upfront 
payment  submitted  by  a  bidder  would 
determine  the  initial  maximum 
eligibility  (as  measured  in  bidding 
units)  for  each  bidder.  No  comments 
were  received  concerning  the  eligibility 
rule. 

65.  We  adopt  the  maximum  eligibility 
proposal  for  Auction  No.  28.  The 
amount  of  the  upft'ont  payment 
submitted  by  a  bidder  determines  the 
initial  maximum  eligibility  (in  bidding 
units)  for  each  bidder.  Note  again  that 
upfront  payments  are  not  attributed  to 
specific  construction  permits,  but 
instead  will  be  translated  into  bidding 
units  to  define  a  bidder's  initial 
maximum  eligibility.  The  total  upfront 
payment  defines  the  maximum  number 
of  bidding  units  on  which  the  applicant 
will  initially  be  permitted  to  bid. 

66.  For  Direct  MX  Groups,  to  ensure 
that  the  auction  closes  within  a 
reasonable  period  of  time,  an  activity 
rule  requires  bidders  to  bid  actively 
throughout  the  auction,  rather  than 
waiting  until  the  end  to  participate. 
Bidders  are  required  to  be  active  on  100 
percent  of  their  maximum  eligibility 
during  each  round  of  the  auction. 

67.  A  bidder  is  considered  active  on 
a  construction  permit  in  the  current 
round  if  it  is  either  the  high  bidder  at 
the  end  of  the  previous  bidding  round 
and  does  not  withdraw  the  high  bid  in 
the  current  round,  or  if  it  submits  an 
acceptable  bid  in  the  current  round  (see 
"Minimum  Accepted  Bids"  in  section 
4.B.  (3).  infra).  A  bidder's  activity  level 
in  a  round  is  the  sum  of  the  bidding 
units  associated  with  construction 
permits  on  which  the  bidder  is  active. 
Required  minimum  activity  levels 
ensure  that  an  auction  will  proceed 
expeditiously  and  efficiently.  Because 
such  procedures  have  proven  successful 
in  maintaining  the  pace  of  previous 
auctions,  we  adopt  them  for  Auction 
No.  28. 

68.  For  Daisy  Chain  MX  Groups, 
because  of  the  single  round  format, 
activity  rules  are  not  applicable. 

(d)  Activity  Rule  Waivers,  Reducing 
Eligibility  and  Stopping  Rules 

69.  For  Direct  MX  Groups,  in  the 
Comment  Public  Notice,  we  proposed 
that  each  bidder  in  the  auction  would  be 
provided  five  activity  rule  waivers  that 
may  be  used  in  any  round  during  the 
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course  of  the  auction.  We  also  proposed 
to  employ  a  simultaneous  stopping  rule, 
meaning  that  all  construction  permits 
would  remain  open  imtil  the  first  round 
in  which  no  new  acceptable  bids, 
proactive  waivers  or  withdrawals  were 
received.  We  sought  comment  on  a 
modified  version  of  this  rule,  in  which 
the  auction  would  close  for  all 
construction  permits  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  a  withdrawal,  or  a 
new  bid  on  any  construction  permit  on 
which  it  is  not  the  standing  high  bidder. 
We  further  proposed  to  retain  the 
discretion  to  keep  the  auction  open, 
even  if  no  new  acceptable  bids  or 
proactive  waivers  are  submitted  and  no 
previous  high  bids  are  withdrawn. 
Finally,  we  proposed  to  reserve  the  right 
to  declare  that  the  auction  will  end  after 
a  specified  number  of  additional  rounds 
("special  stopping  rule"),  meaning  that 
the  Bureaus  would  accept  bids  in  the 
final  round(s)  only  for  construction 
permits  on  which  the  high  bid  increased 
in  at  least  one  of  the  preceding  specified 
number  of  rounds.  We  proposed  to 
exercise  this  option  only  in 
circumstances  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity,  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  No  comments 
were  received  on  this  proposal. 

70.  Based  upon  our  experience  in 
previous  auctions,  we  adopt  our 
proposals  and  each  bidder  will  be 
provided  five  activity  rule  waivers  that 
may  be  used  in  any  round  during  the 
course  of  the  auction.  Use  of  an  activity 
rule  waiver  preserves  the  bidder's 
current  bidding  eligibility  despite  the 
bidder's  activity  in  the  current  round 
being  below  the  required  minimum 
level.  An  activity  rule  waiver  applies  to 
an  entire  round  of  bidding  and  not  to  a 
particular  construction  permit.  The  FCC 
auction  system  assumes  that  bidders 
with  insufficient  activity  would  prefer 
to  use  an  activity  rule  waiver  (if 
available)  rather  than  lose  bidding 
eligibility.  Therefore,  the  system  will 
automatically  apply  a  waiver  (known  as 
an  "automatic  waiver")  at  the  end  of 
any  round  where  a  bidder's  activity 
level  is  below  the  minimum  required 
unless:  (i)  There  are  no  activity  rule 
waivers  available;  or  (ii)  the  bidder 
overrides  the  automatic  application  of  a 
waiver  by  reducing  eligibility,  thereby 
meeting  the  minimum  requirements. 

71.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  "reduce 


eligibihty"  function  in  the  software.  In 
this  case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules. 
Once  eligibility  has  been  reduced,  a 
bidder  will  not  be  permitted  to  regain  its 
lost  bidding  eligibility. 

72.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  software)  during  a  round  in 
which  no  bids  are  submitted,  the 
auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved.  An 
automatic  waiver  invoked  in  a  round  in 
which  there  are  no  new  valid  bids  or 
withdrawals  will  not  keep  the  auction 
open. 

73.  Barring  extraordinary 
circumstances,  bidding  will  remain 
open  on  all  construction  permits  until 
bidding  stops  on  every  construction 
permit.  Thus,  the  auction  will  close  for 
all  construction  permits  when  one 
round  passes  during  which  no  bidder 
submits  a  new  acceptable  bid  on  any 
construction  permit,  applies  a  proactive 
waiver,  or  withdraws  a  previous  high 
bid.  In  addition,  however,  the  Bureaus 
retain  the  discretion  to  close  the  auction 
for  all  construction  permits  after  the 
first  round  in  which  no  bidder  submits 
a  proactive  waiver,  a  withdrawal,  or  a 
new  bid  on  any  license  on  which  it  is 
not  the  standing  high  bidder.  Thus, 
absent  any  other  bidding  activity,  a 
bidder  placing  a  new  bid  on  a 
construction  permit  for  which  it  is  the 
standing  high  bidder  would  not  keep 
the  auction  open  under  this  modified 
stopping  rule. 

74.  The  Bureaus  retain  the  discretion 
however,  to  keep  an  auction  open  even 
if  no  new  acceptable  bids  or  proactive 
waivers  are  submitted,  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  effect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  waiver.  Thus, 
the  activity  rule  will  apply  as  usual,  and 
a  bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  it  has  any  left). 

75.  Further,  in  their  discretion,  the 
Bureaus  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  specified 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  FCC  invokes  this 
special  stopping  rule,  it  will  accept  bids 
in  the  final  round(s)  only  for 
construction  permits  on  which  the  high 
bid  increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  FCC  intends  to  exercise  this  option 
only  in  extreme  circumstances,  such  as 
where  the  auction  is  proceeding  very 
slowly,  where  there  is  minimal  overall 
bidding  activity,  or  where  it  appears 


likely  that  the  auction  will  not  close 
within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the  FCC  is 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  increasing 
the  number  of  bidding  rounds  per  day, 
and/or  increasing  the  amount  of  the 
minimum  bid  increments  for  the  limited 
number  of  construction  permits  where 
there  is  still  a  high  level  of  bidding 
activity. 

76.  For  Daisy  Chain  MX  Groups. 
because  of  the  single  round  format, 
activity  rule  waivers  and  reducing 
eligibility  are  not  applicable.  In  the 
Comment  Public  Notice,  we  proposed  to 
conduct  a  single  roimd  of  bidding  and 
declare  the  auction  over  at  the 
conclusion  of  the  two-hour  bidding 
period.  No  comments  were  received  on 
this  issue. 

(e)  Auction  Delay,  Suspension,  or 
Cancellation 

77.  In  the  Comment  Public  Notice,  we 
proposed  that,  by  public  notice  or  by 
annoimcement  during  the  auction,  the 
Bureaus  may  delay,  suspend,  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and 
competitive  conduct  of  competitive 
bidding.  We  received  no  comments  on 
this  proposal. 

78.  Because  this  approach  has  proven 
effective  in  resolving  exigent 
circumstances  in  previous  auctions,  we 
will  adopt  our  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  announcement  during  the  auction, 
the  Bureaus  may  delay,  suspend  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureaus,  in 
their  sole  discretion,  may  elect  to: 
resume  the  auction  starting  from  the 
beginning  of  the  current  round;  resume 
the  auction  starting  from  some  previous 
round;  or  cancel  the  auction  in  its 
entirety.  Network  interruption  may 
cause  the  Biu"eaus  to  delay  or  suspend 
the  auction.  We  emphasize  that  exercise 
of  this  authority  is  solely  within  the 
discretion  of  the  Bureaus,  and  its  use  is 
not  intended  to  be  a  substitute  for 
situations  in  which  bidders  may  wish  to 
apply  their  activity  rule  waivers. 
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(ii)  Bidding  Proc  edures 
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80.  For  Daisy 
single  two-hour 
conducted  after 
close. 

81.  For 
simultaneous 
will  consist  of  s 
rounds,  each 
round  results, 
location  and 
be  included  in 
Public  Notice. 

82.  The  FCC 
the  bidding 
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study  round  res 
bidding  strategi^ 
increase  or 
for  the  bidding 
periods,  or  the 
day,  depending 
activity  level 


bidding  schedule  will 
the  Qualified  Bidder 
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egistration  mailings. 
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bidding  round  will  be 
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lUple  round  formats 
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Dstails  regarding  the 
for  nat  of  round  results  will 
tjie  Qualified  Bidder 

\  as  discretion  to  change 
sch(  dule  in  order  to  foster 
that  reasonably 
vith  the  bidders'  need  to 
ilts  and  adjust  their 
s.  The  FCC  may 

the  amount  of  time 
1  ounds  and  review 
r  umber  of  roimds  per 
upon  the  bidding 
an  d  other  factors. 
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price  will  be 
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subject  to 
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(b)  Reserve  Pric^  or  Minimum  Opening 
Bid 


(T  1 


Baladced  Budget  Act  of  1997 
C  ommission  to  prescribe 
a  reasonable  reserve 
rec  uired  or  a  minimum 
ti  blished  when  FCC 
cons  truction  permits  are 
aucti9n  (i.e.,  because  the 

mutually  exclusive), 
Cominission  determines  that 
minimum  bid  is  not 
erest.  Consistent  with 
Commission  has 
to  seek  comment 
minimum  opening  bids 
irices  prior  to  the  start 
auction.  See  Part  1 
Order.  63  FR  2315 
This  is  consistent 
apdlied  in  earlier  spectrum 
incluc  ing  the  recently 
Clospd  Broadcast  Auctions, 
has  concluded  that 
these  mechanisms  may 
auctions  and  has 
^quisite  authority  to 
nftions  regarding  the 
of  employing  either  or 


ai  d 
19n8) 


sicn 


f)ri 


proposed  to  establish 
the  Daisy  Chain  MX 
mitnmum  opening  bids  for 
s.  The  Bureaus  also 
on  whether,  consistent 
Act,  the  public  interest 


would  be  served  by  having  no  minimum 
opening  bid  or  reserve  price. 

85.  A  comment  was  received  by  Irene 
Rodriquez  Diaz  de  McComas 
("McComas")  addressing  the  minimum 
opening  bid  for  Channel  247A,  Rio 
Grande.  Puerto  Rico,  MX  Group  FM  1. 
McComas  specifically  objects  to  the 
minimum  opening  bid  amount 
established  for  the  Rio  Grande 
construction  permit  in  light  of  the 
potential  conflict  between  the  Chaimel 
247A  allotment  at  Rio  Grande.  Puerto 
Rico  and  a  lOOkw  station  operating  on 
channel  247  in  the  British  Virgin 
Islands,  as  noted  in  the  1990  Hearing 
Designation  Order  setting  the  mutually 
exclusive  Rio  Grande  applicants  for 
comparative  hearing.  McComas 
contends  that  the  uncertainty  regarding 
interference  forecloses  a  fair  evaluation 
of  the  frequency.  However,  as  discussed 
in  the  December  15, 1999  staff  letter 
addressing  the  issue,  the  matter  has 
since  been  resolved,  and  there  remains 
neither  a  cloud  over  the  Rio  Grande 
allotment,  nor  a  need  for  further 
Commission  pronouncement  on  the 
matter. 

86.  Therefore,  we  adopt  the  reserve 
prices  proposed  for  the  construction 
permits  in  Daisy  Chain  MX  Groups  and 
reducible  minimum  opening  bids 
proposed  for  construction  permits  in  the 
Direct  MX  Groups  as  listed  on 
Attachment  A.  Reducible  minimum 
opening  bids  for  the  Direct  MX  Groups 
will  allow  the  Bureaus  flexibility  to 
adjust  the  minimum  opening  bids  if 
circumstances  warrant.  We  emphasize, 
however,  that  such  discretion  will  be 
exercised,  if  at  all,  sparingly  and  early 
in  the  auction.  During  the  course  of  the 
auction,  the  Bureaus  will  not  entertain 
any  bidder  requests  to  reduce  the 
reserve  price  or  minimum  opening  bid 
on  specific  construction  permits. 

(c)  Bidding 

87.  All  bidding  will  take  place  either 
through  the  automated  bidding  software 
or  by  telephonic  bidding.  (Telephonic 
bid  assistants  are  required  to  use  a  script 
when  handling  bids  placed  by 
telephone.  Telephonic  bidders  are 
therefore  reminded  to  allow  sufficient 
time  to  bid,  by  placing  their  calls  well 
in  advance  of  the  close  of  a  round, 
because  four  to  five  minutes  are 
necessary  to  complete  a  bid 
submission.)  There  will  be  no  on-site 
bidding  during  Auction  No.  28. 

88.  A  bidder's  ability  to  bid  on 
specific  construction  permits  in  the  first 
round  of  the  auction  is  determined  by 
two  factors:  (1)  the  construction  permits 
applied  for  on  FCC  Form  175;  and  (2) 
the  upfront  payment  amount  deposited. 
The  bid  submission  screens  will  be 


tailored  for  each  bidder  to  include  only 
those  construction  permits  for  which 
the  bidder  applied  on  its  FCC  Form  175. 

89.  The  bidding  software  requires 
each  bidder  to  login  to  the  FCC  auction 
system  during  the  bidding  round  using 
the  FCC  account  number,  bidder 
identification  number,  and  the 
confidential  security  codes  provided  in 
the  registration  materials.  Bidders  are 
strongly  encouraged  to  download  and 
print  bid  confirmations  after  they 
submit  their  bids. 

90.  For  both  Daisy  Chain  MX  Groups 
and  Direct  MX  Groups,  a  bidder  may 
submit  bids  on  any  licenses  for  which 
it  is  eligible  during  a  bidding  roimd. 
Bidders  also  have  the  option  of  making 
multiple  submissions  and  withdrawals 
in  the  bidding  round.  If  a  bidder 
submits  multiple  bids  for  a  single 
license  in  the  same  round,  the  system 
takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round  and  the  date- 
and  time-stamp  of  that  bid  reflects  the 
latest  time  the  bid  was  submitted.  For 
the  Direct  MX  Groups  only,  a  bidder 
may  withdraw  high  bids  from  previous 
bidding  rounds,  remove  bids  placed  in 
the  same  bidding  round,  or  permanently 
reduce  eligibility. 

91.  For  Daisy  Chain  MX  Groups,  the 
bid  entry  screen  of  the  Automated 
Auction  System  software  for  the 
Auction  No.  28  allows  bidders  to  place 
a  bid  that  is  equal  to  or  greater  than  the 
established  reserve  price  in  a  whole 
dollar  amount. 

92.  For  Direct  MX  Groups,  the  bid 
entry  screen  of  the  Automated  Auction 
System  software  for  Auction  No.  28 
allows  bidders  to  place  multiple 
increment  bids  that  will  let  bidders 
increase  high  bids  from  one  to  nine  bid 
increments.  A  single  bid  increment  is 
defined  as  the  difference  between  the 
standing  high  bid  and  the  minimum 
acceptable  bid  for  each  construction 
permit. 

93.  To  place  a  bid  on  a  particular 
construction  permit,  the  bidder  must 
enter  a  whole  number  between  1  and  9 
in  the  bid  increment  multiplier  (Bid 
Mult)  field.  This  value  will  determine 
the  amount  of  the  bid  (Amount  Bid)  by 
multiplying  the  bid  increment 
multiplier  by  the  bid  increment  and 
adding  the  result  to  the  high  bid  amount 
according  to  the  following  formula: 

Amount  Bid  =  High  Bid  +  (Bid  Mult  * 
Bid  Increment) 

Thus,  bidders  may  place  a  bid  that 
exceeds  the  standing  high  bid  by 
between  one  and  nine  times  the  bid 
increment.  For  example,  to  bid  the 
minimum  acceptable  bid.  which  is 
equal  to  one  bid  increment,  a  bidder 
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will  enter  "1"  in  the  bid  increment 
multiplier  column  and  press  submit. 

94.  For  any  construction  permit  on 
which  the  FCC  is  designated  as  the  high 
bidder  (i.e.,  a  construction  permit  that 
has  not  yet  received  a  bid  in  the  auction 
or  where  the  high  bid  was  withdrawn 
and  a  new  bid  has  not  yet  been  placed), 
bidders  will  be  limited  to  bidding  only 
the  minimum  acceptable  bid.  In  both  of 
these  cases  no  increment  exists,  and 
bidders  should  enter  "1"  in  the  Bid 
Mult  field.  Note  that,  in  such  cases, 
when  the  FCC  is  the  designated  high 
bidder  any  whole  number  between  1 
and  9  entered  in  the  multiplier  column 
will  result  in  a  bid  value  at  the 
minimum  acceptable  bid  amount. 
Finally,  bidders  are  cautioned  in 
entering  numbers  in  the  Bid  Mult  field 
because,  as  explained  in  the  following 
section,  a  high  bidder  that  withdraws  its 
standing  high  bid  from  a  previous 
round,  even  if  mistakenly  or 
erroneously  made,  is  subject  to  bid 
withdrawal  payments. 

(d)  High  Bids 

95.  For  Direct  MX  Groups,  each  bid 
will  be  date-and  time-stamped  when  it 
is  entered  into  the  Auctions  Automation 
System.  In  the  event  of  tie  bids,  the 
Commission  will  identify  the  high 
bidder  on  the  basis  of  the  order  in 
which  the  Commission,  starting  with 
the  earliest  bid  receives  bids.  The 
bidding  software  allows  bidders  to  make 
multiple  submissions  in  a  round.  As 
each  bid  is  individually  date  and  time- 
stamped  according  to  when  it  was 
submitted,  bids  submitted  by  a  bidder 
earlier  in  a  round  will  have  an  earlier 
date-and  time-stamp  than  bids 
submitted  later  in  a  round. 

96.  For  Daisy  Chain  MX  Groups,  the 
high  bid  will  be  determined  as  set  forth 
herein  in  section  4.A.1  of  this  Public 
Notice. 

(e)  Bid  Increments 

97.  For  Daisy  Chain  MX  Groups, 
because  of  the  single  round  auction 
design,  bid  increments  are  not 
applicable. 

98.  For  Direct  MX  Groups,  in  the 
Comment  Public  Notice,  the  Bureaus 
proposed  to  begin  the  bid  level  with 
established  minimum  opening  bids  and 
then  apply  a  minimum  bid  increment  of 
10%,  rounded  to  the  nearest  hundred 
dollars  for  high  bids  below  $10,000.00 
and  rounded  to  the  nearest  thousand 
dollars  for  high  bids  of  $10,000.00  or 
higher.  No  comments  were  received.  We 
adopt  the  proposal  contained  in  the 
Comment  Public  Notice. 

99.  The  Bureaus  retain  the  discretion 
to  change  the  minimum  bid  increment 
if  they  determine  those  circumstances 


so  dictate.  For  example,  the  Bureaus 
may  raise  the  minimum  bid  increment 
towards  the  end  of  the  auction  to  speed 
the  pace  at  which  bids  reach  their  final 
values.  The  Bureaus  will  do  so  by 
announcement  in  the  Automated 
Auction  System.  In  addition,  the 
Bureaus  retain  the  discretion  to 
implement  a  dollar  floor  for  the  bid 
increment  to  further  facilitate  a  timely 
close  of  the  auction. 

100.  Once  there  is  a  standing  high  bid 
on  a  construction  permit,  there  will  be 

a  bid  increment  associated  with  that  bid 
indicating  the  minimum  amount  by 
which  the  bid  on  that  permit  can  be 
raised.  For  the  Auction  No.  28,  we  will 
use  a  flat,  across-the-board  increment  of 
10%  to  calculate  minimum  bid 
increments.  The  Bureaus  retain  the 
discretion  to  compute  the  minimum  bid 
increment  through  other  methodologies 
if  it  determines  circumstances  so 
dictate. 

(f)  Bid  Removal  and  Bid  Withdrawal 

101.  For  Daisy  Chain  MX  Groups, 
bidders  have  the  option  to  remove  any 
bids  placed  before  the  end  of  the 
bidding  round.  A  bidder  removing  a  bid 
is  not  subject  to  withdrawal  payments. 
Bid  withdrawals  (i.e.,  after  the  close  of 
the  single  round),  however,  are  not 
applicable  to  the  single  rouiid  auction. 

(i)  Procedures  for  Direct  MX  Groups. 

102.  Before  the  close  of  a  bidding 
round,  a  bidder  has  the  option  of 
removing  any  bids  placed  in  that  round. 
By  using  the  "remove  bid"  function  in 
the  software,  a  bidder  may  effectively 
"unsubmit"  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to 
withdrawal  payments.  Removing  a  bid 
will  affect  a  bidder's  activity  for  the 
round  in  which  it  is  removed.  This 
procedure  will  enhance  bidder 
flexibility  and,  we  believe,  may  serve  to 
expedite  the  course  of  the  auction. 

103.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  the  next  round,  a  bidder  may 
withdraw  standing  high  bids  from 
previous  rounds  using  the  "withdraw 
bid"  function  (assuming  that  the  bidder 
has  not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  ft-om  a 
previous  round  is  subject  to  the  bid 
withdrawal  payments  specified  in  47 
CFR  1.2104(g)  and  1.2109. 

104.  In  previous  auctions,  we  have 
detected  bidder  conduct  that,  arguably, 
may  have  constituted  strategic  bidding 
through  the  use  of  bid  withdrawals. 
While  we  continue  to  recognize  the 
important  role  that  bid  withdrawals 
play  in  an  auction,  i.e.,  reducing  risk 
associated  with  efforts  to  secure  various 


construction  permits  in  combination, 
we  conclude  that,  for  Auction  No.  28, 
adoption  of  a  limit  on  their  use  to  two 
roimds.  By  doing  so,  we  believe  we 
strike  a  reasonable  compromise  that  will 
allow  bidders  to  use  withdrawals. 

105.  The  Bureaus  will  therefore  limit 
the  number  of  rounds  in  which  bidders 
may  place  withdrawals  to  two  rounds. 
These  rounds  will  be  at  the  bidder's 
discretion  and  there  will  be  no  limit  on 
the  number  of  bids  that  may  be 
withdrawn  in  either  of  these  rounds. 
Withdrawals  will  still  be  subject  to  the 
bid  withdrawal  payments  specified  in 
47  CFR  1.2104(g),  and  1.2109.  Bidders 
are  reminded  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  construction 
permit. 

106.  If  a  high  bid  is  withdrawn,  the 
construction  permit  will  be  offered  in 
the  next  round  at  the  second  highest  bid 
price,  which  may  be  less  than,  or  equal 
to  (in  the  case  of  tie  bids),  the  amount 
of  the  withdrawn  bid,  without  any  bid 
increment.  The  FCC  will  serve  as  a 
"place  holder"  on  the  construction 
permit  until  a  new  acceptable  bid  is 
submitted  on  that  permit. 

(ii)  Withdrawal  Payment  Calculations 
for  Direct  MX  Groups. 

107.  Generally,  a  bidder  that 
withdraws  a  standing  high  bid  during 
the  course  of  an  auction  will  be  subject 
to  a  payment  equal  to  the  lower  of:  (1) 
The  difference  between  the  net 
withdrawn  bid  and  the  subsequent  net 
winning  bid;  or  (2)  the  difference 
between  the  gross  withdrawn  bid  and 
the  subsequent  gross  winning  bid  for 
that  construction  permit.  In  the  case  of 
multiple  withdrawals  on  a  construction 
permit,  the  payment  for  the  final 
withdrawer  (i.e.,  that  bidder  who  is  the 
last  bidder  to  withdraw  before  the 
license  is  won  in  an  auction)  will  be 
computed  as  described  herein.  The 
payment  for  all  other  withdrawers  will 
be  computed  as  the  lower  of:  (i)  Either 
the  difference  between  the  net 
withdrawn  bid  and  the  highest  of  the 
subsequent  net  withdrawn  bids  or  the 
difference  between  the  net  withdrawn 
bid  and  the  subsequent  net  winning  bid. 
whichever  is  less:  or  (ii)  either  the 
difference  between  the  gross  withdrawn 
bid  and  the  highest  of  the  subsequent 
gross  withdrawn  bids  or  the  difference 
between  the  gross  withdrawn  bid  and 
the  subsequent  gross  winning  bid, 
whichever  is  less.  No  withdrawal 
payment  will  be  assessed  for  a 
withdrawn  bid  if  either  the  subsequent 
gross  or  net  winning  bid  or  if  any  of  the 
subsequent  gross  or  net  withdrawn  bids 
exceed  the  gross  or  net  amount  of  the 
withdrawn  bid.  In  the  event  that  a 
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applicable  bidding  credits).  See  47  CFR 
1.2107(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any 
withdrawn  bid  amounts  due  under  47 
CFR  1.2104(g).  as  discussed  in  "Bid 
Removal  and  Bid  Withdrawal."  Part  4.B. 
(6),  supra.  (Upfront  payments  are 
applied  first  to  satisfy  any  withdrawn 
bid  liability,  before  being  applied 
toward  down  payments.) 

(iij  Default  and  Disqualification 

114.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  offer 
the  construction  permit  to  the  next 
highest  bidder  (in  descending  order)  at 
their  final  bid.  or  offer  the  spectrum  in 
a  later  auction.  See  47  CFR  1.2109(b) 
and  (c).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  construction  permits  or  licenses 
held  by  the  applicant.  See  47  CFR 
1.2109(d). 

(Hi)  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds 

115.  To  ensure  that  refunds  are 
processed  in  an  expeditious  manner,  the 
Commission  is  requesting  that  all 
pertinent  information  as  listed  herein  be 
supplied  to  the  FCC.  Once  the  request 
has  been  approved,  a  refund  will  be  sent 
to  the  address  provided  on  the  FCC 
Form  159.  Refund  processing  generally 
takes  up  to  two  weeks  to  complete. 
Should  the  payor  fail  to  submit  the 
requested  information,  the  refund  will 
be  returned  automatically  to  the  original 
payor  by  check  after  45  days  of  the 
closing  of  the  auction.  The  Commission 
will  use  wire  transfers  for  all  Auction 
No.  28  refunds,  under  the  condition  that 
we  have  received  proper  instructions  by 
the  designated  date.  Please  fax  wire 
transfer  instructions  to  the  FCC. 
Financial  Operations  Center,  Auctions 
Accounting  Group.  ATTN:  Michelle 
Bennett  or  Gail  Glasser  at  (202)  418- 
2843. 

Please  include  the  following 
information: 

Applicant's  Name  &  TIN  # 
Name  and  Address  of  Bank 
ABA  Number 
Contact  and  Phone  Number 


Name  of  Account  Holder 
Address  of  Account  Holder 
Account  Number  to  Credit 
Correspondent  Bank  (if  applicable) 
ABA  Number 
Account  Number 

(Applicant's  name,  signature  and  date 
are  required  in  order  to  process  refund 
request.  Applicants  should  also  note 
that  implementation  of  the  Debt 
Collection  Improvement  Act  of  1996 
requires  the  FCC  to  obtain  an 
applicant's  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refunds.) 

(iv)  Partial  Refund  of  Remaining 
Upfront  Payment  Balance 

116.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  a  construction  permit  in 
Auction  No.  28  may  be  entitled  to  a 
refund  of  their  remeiining  upfront 
payment  balance  after  the  conclusion  of 
the  auction.  No  refund  will  be  made 
unless  there  are  excess  funds  on  deposit 
from  that  applicant  after  any  applicable 
bid  withdrawal  payments  have  been 
paid. 

117.  Direct  MX  Group  bidders  that 
drop  out  of  the  auction  completely  may 
be  eligible  for  a  refund  of  their  upfront 
payments  before  the  close  of  the 
auction.  However,  bidders  that  reduce 
their  eligibility  and  remain  in  the 
auction  are  not  eligible  for  partial 
refunds  of  upfront  payments  until  the 
close  of  the  auction.  Qualified  bidders 
that  have  exhausted  all  of  their  activity 
rule  waivers,  have  no  remaining  bidding 
eligibility,  and  have  not  withdrawn  a 
high  bid  during  the  auction  must  submit 
a  written  refund  request  which  includes 
wire  transfer  instructions  and  a 
Taxpayer  Identification  Number  ("TIN") 
to:  Federal  Communications 
Commission.  Auctions  Accounting 
Branch.  Attn:  Michelle  Bennett  and  Gail 
Glasser.  445  12th  Street.  SW,  Room  1- 
A824,  Washington.  DC  20554 

118.  Bidders  can  also  fax  their  request 
to  the  Auctions  Accounting  Branch  at 
(202)  418-2843.  Once  the  request  has 
been  approved,  a  refund  will  be  sent  to 
the  address  provided  on  the  FCC  Form 
159.  Refund  processing  generally  takes 
up  to  two  weeks  to  complete. 

O.  Contacts 

119.  The  following  is  a  list  of  FCC 
contacts: 

Media  Contact:  Meribeth  McCarrick  at 
(202)  418-0654. 

Wireless  Telecommunications  Bureau: 
Auctions  and  Industry  Analysis 
Division:  Jose  Ochoa.  Legal  Branch  or 
Ruby  Hough.  Auctions  Operations 
Branch,  at  (202)  418-0660.  or  Kathy 
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Garland  or  Bob  Reagle,  Auctions 
Operations  Branch,  at  (717)  338-2888. 

Mass  Media  Bureau:  Video  Services 
Division:  Shaun  Maher  at  (202)  418- 
2324  Audio  Services  Division:  Lisa 
Scanlan  at  (202)  418-2700 

Office  of  Managing  Director:  Financial 
Operations:  Michelle  Bennett  or  Gail 
Glasser  at  (202)  418-1995. 

Federal  Communications  Commission. 

Louis  J.  Sigalos, 

Deputy  Chief,  Auctions  &  Industry  Analysis 

Division. 

[FR  Doc.  00-6323  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

summary:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Procedures  for 
Monitoring  Bank  Protection  Act 
Compliance." 

DATES:  Comments  must  be  submitted  on 
or  before  May  15,  2000. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW,  Washington,  DC 
20429.  All  comments  should  refer  to 
"Procedures  for  Monitoring  Bank 
Protection  Act  Compliance."  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  comments@fdic.govj. 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION: 

Proposal  To  Renew  the  Following 
Currently  Approved  Collection  of 
Information 

Title:  Procedures  for  Monitoring  Bank 
Protection  Act  Compliance. 

OMB  Number.  3064-0095. 

Frequency  of  Response:  Annually. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
5,800. 

Estimated  Time  per  Response:  V2 
hoiu. 

Estimated  Total  Annual  Burden: 
2,900  hours. 

General  Description  of  Collection:  The 
collection  requires  insured  state 
nonmember  banks  to  comply  with  the 
Bank  Protection  Act  and  to  review  bank 
seciu-ity  programs. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C.,  this  8th  day  of 
March,  2000. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  00-6232  Filed  3-13-00;  8:45  ami 

BILUNG  CODE  6714-01-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
conunents  concerning  an  information 
collection  titled  "Notification  of 
Changes  in  Insured  Status." 

DATES:  Comments  must  be  submitted  on 
or  before  May  15,  2000. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insiuance  Corporation, 
550  17th  Street  NW,  Washington,  DC 
20429.  All  comments  should  refer  to 
"Notification  of  Changes  in  Insiued 
Status."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  17th  Street  Building  (located  on 
F  Street),  on  business  days  between  7:00 
a.m.  and  5:00  p.m.  (FAX  number  (202) 
898-3838;  Internet  address: 
comments@fdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Renew  the  Following 
Currently  Approved  Collection  of 
Information 

Title:  Notification  of  Changes  in 
Insiu^d  Status. 

OMB  Number:  3064-0124. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Insured  depository 
institutions. 

Estimated  Number  of  Respondents: 
943. 

Estimated  Time  per  Response:  V* 
hour. 
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Estimated  Toml  Annual  Burden:  236 
hours. 

General  Desci^pt, 
U.S.C.  1818(q) 
depository  instilJution 
FDIC  with  a  cert  ification 
partially  or  completely 
liabilities  from 
depository  instiljution 
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Federal  Deposit  I 
Dated  at  Washi 
March,  2000 
Robert  E,  Feldmai 
Executive  Secretak^. 
(FR  Doc.  00-6233 


BILLING  CODE  6714-0  -U 


Federal  Register / Vol.  65,  No.  50 /Tuesday.  March  14,  2000 /Notices 


invited  on:  (a)  Whether 
information  is 
proper  performance  of 
ons,  including  whether 
las  practical  utility;  (b) 

estimates  of  the 
ormation  collection, 
validity  of  the 

assumptions  used;  (c) 
the  quality,  utility,  and 
ftirmation  to  be 
)  ways  to  minimize  the 
ormation  collection  on 
uding  through  the  use 
action  techniques  or 
r  formation  technology. 

he  comment  period,  the 
r  scommendations 
analyzed  to  determine 
the  collection 
prior  to  submission 
and  approval, 
itted  in  response  to  this 
)e  summarized  or 
TDIC's  requests  to  OMB 
s  collection.  All 
ecome  a  matter  of 


r  surance  Corporation, 
r  gton,  DC.  this  8th  day  of 


Filed  3-13-00;  8:45  ami 


FEDERAL  OEP<  >SIT  INSURANCE 
C0RP0RAT10^ 

Sunshine  Act  N  eeting 


the 


Pursuant  to 
"Government  in 
U.S.C.  552b),  ndtice 
at  2:44  p.m.  on  ' 
2000,  the  Board 
Federal  Deposit 
met  in  closed 
matters  relating 
corporate  and 

In  calling  the 
determined,  on 
Chairman  Andrew 
seconded  by  Dii  ector 
(Director,  Office 
concurred  in  by 
Jr.  (Comptroller  of 


re  sol 


provisions  of  the 
the  Sunshine  Act"  (5 

is  hereby  given  that 
hursday,  March  9, 
of  Directors  of  the 
Insurance  Corporation 

to  consider 
to  the  Corporation's 

ution  activities, 
nneeting,  the  Board 
notion  of  Vice 
C.  Hove,  Jr., 

Ellen  S.  Seidman 
of  Thrift  Supervision), 
Director  John  D.  Hawke, 
the  Currency),  and 


Chairman  Donna  Tanoue,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
notice  earlier  than  March  6,  2000,  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Goverrmient  in  the  Sunshine  Act"  (5 
U.S.C.  552b  {c)(2),  (c)(6),  {c)(8). 
(c)(9)(A)(ii),  and  (cH9)(B). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW,  Washington,  DC. 

Dated:  March  10,  2000. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  00-6386  Filed  3-10-00;  2:07  pm) 

8ILUNG  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1320-DR] 

Kentucky;  Major  Disaster  and  Reiated 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-1320-DR),  dated 
Februar}'  28,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  28,  2000,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.], 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Kentucky,  resulting  from  severe  storms  and 
flooding  on  February  18,  2000,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  P.L.  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 


disaster  exists  in  the  Commonwealth  of 
Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  A.  Scott  Wells  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Kentucky 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

Bath,  Boyd.  Carter,  Fleming,  Greenup,  Lewis, 
Mason,  Nicholas,  Robertson,  and  Rowan 
Counties  for  Individual  Assistance. 

Boyd,  Fleming,  Greenup,  Harrison,  Lewis, 
Nicholas,  and  Rowan  Counties  for  Public 
Assistance. 

All  counties  within  the 
Commonwealth  of  Kentucky  are  eligible 
to  apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
James  L.  Witt. 
Director. 
|FR  Doc.  00-6213  Filed  3-13-00;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-13ia-DR] 

Virginia;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA- 
1318-DR),  dated  February  28.  2000,  and 
related  determinations. 
EFFECTIVE  DATE:  March  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
February  28,  2000: 

Newport  News  City  for  debris  removal 
(Category  A),  emergency  protective 
measures  (Category  B),  and  utilities 
(Category  F)  under  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  00-6212  Filed  3-13-00:  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

[FLRA  Docket  No.  O-NG-2353] 

Notice  of  Opportunity  To  Submit  Amici 
Curiae  Briefs  in  a  Negotiability 
Proceeding  Pending  Before  the 
Federal  Labor  Relations  Authority 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Notice  of  the  opportunity  to  file 

briefs  as  amici  curiae  in  a  proceeding 


before  the  Federal  Labor  Relations 
Authority  in  which  the  Authority  has 
been  asked  to  reconsider  how 
management's  statutory  rights  to  direct 
employees  and  to  assign  work  should  be 
interpreted  in  relation  to  proposals  that 
establish  the  number  of  performance 
rating  levels  for  individual  job  elements 
and  summary  ratings. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  is  providing  an  opportunity 
for  all  interested  parties  to  file  briefs  as 
amici  curiae  on  significant  issues  arising 
in  a  case  pending  before  the  Authority. 
The  Authority  is  considering  the  case 
pursuant  to  its  responsibilities  under 
the  Federal  Service  Labor-Management 
Relations  Statute,  5  U.S.C.  7101-7135 
(the  Statute)  and  its  regulations  set  forth 
at  5  CFR  part  2424.  The  issue  concerns 
how  management's  rights  to  direct 
employees  and  assign  work  under 
section  7106(a)(2)(A)  and  (B)  of  the 
Statute  should  be  interpreted  in  relation 
to  proposals  that  establish  the  number 
of  performance  rating  levels  for 
individual  job  elements  and  summary 
ratings. 

DATES:  Briefs  submitted  in  response  to 
this  notice  will  be  considered  if 
received  by  mail  or  by  personal  or 
commercial  delivery  in  the  Authority's 
Office  of  Case  Control  by  5  p.m.  on 
April  13,  2000.  Placing  submissions  in 
the  mail  by  this  deadline  will  not  be 
sufficient.  Extensions  of  time  to  submit 
briefs  will  not  be  granted. 
FORMAT:  All  briefs  shall  be  captioned 
"National  Association  of  Government 
Employees,  Local  R3-10  and  U.S. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Washington, 
D.C.,  Case  No.  NG-2353."  Briefs  must 
contain  separate,  numbered  topic 
headings  corresponding  to  the  four 
questions  at  the  end  of  this  notice. 
Parties  must  submit  an  original  and  four 
copies  of  each  amicus  brief,  on  8V2  by 
11  inch  paper.  Briefs  must  include  a 
signed  and  dated  statement  of  service 
that  complies  with  the  Authority's 
regulations  showing  service  of  one  copy 
of  the  brief  on  all  counsel  of  record  or 
other  designated  representatives.  5  CFR 
2429.27(a)  and  (c).  The  designated 
representatives  are: 
George  L.  Reaves,  Jr.,  Union 
Representative,  National 
Association  of  Government 
Employees,  36  Wine  Street, 
Hampton,  VA  23669; 
Ron  Frampton,  Agency  Representative, 
Federal  Aviation  Administration, 
800  hidependence  Ave.,  SW,  AHR- 
12,  Washington,  DC  20591. 
ADDRESSES:  Mail  or  deliver  briefs  to 
Peter  Constantine,  Director.  Case 


Control  Office,  Federal  Labor  Relations 
Authority,  607  14th  Street,  NW,  Room 
415.  Washington,  DC  20424-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Constantine,  Director,  Case 
Control  Office,  Federal  Labor  Relations 
Authority.  (202)  482-6540. 

SUPPLEMENTARY  INFORMATION:  The  case 
presenting  the  issues  on  which  amicus 
briefs  are  being  solicited  is  before  the 
Authority  on  a  petition  for  review  of 
negotiability  issues  filed  by  the  National 
Association  of  Government  Employees. 
Local  R3-10  (NAGE/Union)  under 
section  7105(a)(2)(E)  of  the  Statute.  The 
Union  requests  that  the  Authority 
reconsider  its  precedent  that  proposals 
that  establish  the  number  of  rating 
levels  for  individual  performance 
elements  and  for  summary  performance 
ratings  violate  management's  rights  to 
direct  employees  and  assign  work  under 
section  7106(a)(2)(A)  and  (B)  of  the 
Statute  and  are  outside  the  duty  to 
bargain.  To  assist  interested  persons  in 
responding,  the  Authority  offers  the 
following  background  on  the  case, 
summary  of  the  relevant  precedent,  and 
questions  on  which  amicus  views  are 
being  sought. 

A.  Background 

The  negotiability  dispute  in  this  case 
arose  in  the  context  of  the  parties' 
negotiations  for  an  initial  collective 
bargaining  agreement  that  would  cover 
a  unit  of  the  Federal  Aviation 
Administration's  (FAA/Agency's)  Air 
Traffic  Assistants.  The  Agency  and  the 
Union  executed  a  Memorandum  of 
Understanding  (MOU)  which  served  as 
an  interim  supplement  to  FAA  Order 
3500.7  regarding  its  Performance 
Management  System. 

The  Agency  established  a  new 
Performance  Planning  and  Recognition 
System  that  recognized  two  rating  levels 
of  performance  for  individual  job 
elements  and  summary  ratings.  In 
response,  the  Union  submitted  two 
proposals  that  specified  three  rating 
levels  for  individual  job  elements  and 
summar}'  ratings  consistent  with  the 
former  system  and  the  parties'  MOU. 
The  Union  filed  a  petition  for  review  of 
negotiability  issues  with  the  Authority 
after  the  Agency  declared  these 
proposals  nonnegotiable. 

During  the  parties'  negotiations. 
Congress  enacted  two  pieces  of 
legislation  that  are  relevant  to  the 
Agency's  personnel  management 
activities.  First,  in  November  1995. 
Congress  enacted  the  Department  of 
Transportation  and  Related  Agencies 
Appropriation  Act  of  1996.  Pub.  L.  No. 
104-50.  Title  III.  section  347.  109  Stat. 
460  (1995),  as  amended  bv  Pub.  L.  104- 
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122.  110  Stat.  876 
U.S.C.  106  note)  { 
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Section  347(b),  as  amended,  made  the 
Statute  apphcable  to  the  new  personnel 
management  syste  m  instituted  by  the 
FAA,  providing,  ii  i  pertinent  part,  that — 

[tjhe  provisions  of  ti  le  5.  United  States  Code, 
shall  not  apply  to  th  s  new  pen  onnel 
management  system  developed  and 
implemented  pursu;  nt  to  subsection  (a),  with 


(3)  chapter  71. 


Oclober  1996, 
he  Air  Traffic 


Management  Systi  sm  Performance 


Improvement  Act 
104-264.  Title  11 


of  1996,  Pub.  L.  No. 

.10  Stat.  3213  (1996) 
(Improvement  Ad )  at  about  the  time  the 
Union  filed  its  pel  ition  for  review  with 
the  Authority.  Section  253  of  the 
Improvement  Act  amended  49  U.S.C. 
Chapter  401  by  ad  ding  section  40122 
New  section  4012 1(a)  addresses  the 
FAA's  bargaining  responsibilities  with 
respect  to  "devekpments"  or  "changes" 
to  the  new  person  tiel  management 
system.  Section  4i  •122(a)  provides  in 
pertinent  part — 

(1)  CONSULT ATlbN  AND 
NEGOTIATION.  In  <  leveloping  and  making 
changes  to  the  perse  nnel  management  system 
initially  implementi  d  by  the  Administrator 
of  the  [FAAl  on  Api  il  1 ,  1996.  the 
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the  establishment  of  job  requirements  in 
performance  standards  for  such 
elements.  The  Authority  reasoned,  in 
line  with  the  then  relevant  Office  of 
Personnel  Management  (OPM) 
regulations,  that  the  establishment  of 
critical  elements  and  performance 
standards  are  "among  the  ways  in 
which  management  supervises  and 
determines  the  quality,  quantity,  and 
timeliness  of  work  required  of 
employees."  Id.  at  776. 

In  affirming  BPD.  the  D.C.  Circuit 
ruled  that  "the  right  to  determine  what 
work  will  be  done,  and  by  whom  and 
when  it  will  be  done,  is  at  the  very  core 
of  successful  management  of  the  *  *  * 
public  service  operations  of  a  federal 
agency!,]"  and  that  this  right  is  crucial 
to  management  achieving  optimum 
productivity  and  effectiveness.  NTEU  I, 
691  F.2d  at  563. 

In  NTEU  and  U.S.  Nuclear  Regulatory 
Commission,  13  FLRA  325  (1983) 
(NRQ,  the  Authority  held  that  the  right 
to  assign  work  and  to  direct  employees 
included  the  right  to  identify  non- 
critical  elements  and  to  establish 
performance  standards  for  all  rating 
levels,  which  "management  will  use  to 
encourage  and  reward  successful 
performance  as  well  as  to  discourage 
performance  which  is  imacceptable."  Id. 
at  328. 

Relying  on  BPD,  NRC  and  NTEU  I,  the 
Authority,  in  AFSCME.  Council  26  and 
U.S.  Department  of  Justice,  13  FLRA 
578  (1984)  (DOf),  found  that  the  number 
of  performance  levels  for  individual  job 
elements  and  summary  ratings  were 
"essential  aspects"  of  management's 
rights  to  assign  work  and  to  direct 
employees.  Id.  at  580.  In  doing  so,  the 
Authority  relied  upon  the  relationship 
of  the  nimiber  of  levels  to  the  setting  of 
performance  standards  and  to  the 
establishment  of  rewards  and  sanctions 
for  performance,  which  have  been 
viewed  as  related  to  the  identified 
management  rights.  The  Authority 
noted  that  "[ijn  short,  the  nimiber  of 
such  levels  is  integrally  related  to  the 
effectiveness  of  an  agency's  using 
performance  standards  to  accomplish 
the  work  of  the  agency  in  a  manner 
consistent  with  the  exigencies  of 
effective  government."  Id.  at  581. 

Relying  on  DOfs  analytical 
framework,  in  National  Treasury 
Employees  Union  and  Internal  Revenue 
Service,  14  FLRA  463  (1984)  [IRS) 
(proposal  5)(Member  Haughton 
dissenting),  vacated  sub  nom.  NTEU  v. 
FLRA,  793  F.2d  371  (D.C.  Cir.  1986) 
(NTEU  II],  the  Authority  held  that 
management's  rights  to  assign  work  and 
direct  employees  involve  establishing 
rewards  and  sanctions  for  employee 
performance,  including  the  use  of 


incentives  for  superior  performance  to 
"accomplish  [the  agency's]  work  in  a 
manner  consistent  with  the  exigencies 
of  effective  government."  IRS,  14  FLRA 
at  470. 

The  D.C.  Circuit  in  NTEU  II  overruled 
the  Authority,  and  held  that  the  level  of 
incentive  pay  for  "work  that  has  been 
"assigned"  or  "directed"  does  not  come 
within  the  nonbargainable  management 
rights  to  assign  work  and  direct 
employees."  NTEU II,  793  F.2d  at  375. 
The  court  ruled  that  the  terms  "assign 
work"  and  "direct  employees"  represent 
precise,  defined  management  activity 
and  were  not  meant  to  be  so  expansive 
as  to  include  whatever  is  useful  for 
getting  the  agency's  work  done.  The 
court  concluded  that  the  Authority's 
reasoning,  that  incentive  pay  affected 
management's  rights  since  incentives 
affected  the  priorities  for  accomplishing 
the  agency's  work,  demonstrated  a 
familiar  defect  in  statutory  construction 
of  improperly  substituting  the  ends  for 
the  means.  Then  Judge  Scalia  suggested 
that  if  this  approach  were  allowed,  it 
would  be  difficult  to  imagine  any 
proposal  concerning  terms  and 
conditions  of  work  that  would  remain 
within  the  duty  to  bargain.  See  id.  at 
374-75. 

In  National  Treasury  Employees 
Union  and  Internal  Revenue  Service,  27 
FLRA  132  (1987),  the  Authority  adopted 
the  court's  holding  in  NTEU  II,  that 
management  rights  do  not  encompass 
the  right  to  determine  rewards  for 
performance,  and  has  consistently 
applied  it  to  proposals  concerning 
incentive  awards.  See,  e.g.,  National 
Association  of  Government  Employees, 
Local  Rl-144,  Federal  Union  of 
Scientists  and  Engineers  and  U.S. 
Department  of  the  Navy.  Naval 
Underwater  Systems  Center,  Newport, 
Rhode  Island,  38  FLRA  456  (1990)  (U.S. 
Navy)  decision  on  remand  as  to  other 
matters,  43  FLRA  47  (1991).  However, 
the  Authority  has  not  discussed  or 
applied  the  court's  rationale  in  NTEU  II 
in  cases  involving  the  number  of 
performance  rating  levels. 

A.  Questions  on  Which  Briefe  Are 
Solicited 

The  Authority  directed  the  parties  in 
the  instant  case  to  file  briefs  addressing 
the  following  questions: 

1.  Notwithstanding  current  precedent, 
does  the  specification  of  the  number  of 
performance  rating  levels  affect 
management's  rights  to  direct 
employees  and  assign  work?  If  so,  how 
and  why?  If  not,  how  is  the  analysis  of 
DOf  incorrect? 

2.  In  NTEU  II,  the  D.C.  Circuit  rejected 
the  Authority's  determination  in  IRS 
that  proposals  establishing  a  system  of 
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j-ewards  and  sanctions  for  employee 
performance  affected  management's 
rights  to  direct  employees  and  assign 
work  under  section  7106(a)(2)(A)  and 
(B)  of  the  Statute.  What  application,  if 
any,  does  the  court's  rejection  of  this 
determination  have  on  whether  the 
specification  of  the  number  of  rating 
levels  affects  management's  rights  to 
direct  employees  and  assign  work? 

3.  In  1995,  0PM  deregulated 
performance  management  to  give 
agencies  greater  flexibility.  Is  OPM's 
deregulation  of  performance 
management  relevant  to  the 
determination  of  whether  the 
specification  of  the  nimiber  of  rating 
levels  affects  management's  rights  to 
direct  employees  and  assign  work? 

4.  Under  section  347(b)  of  the 
Transportation  Act,  the  FAA's 
personnel  management  system  is 
exempted  from  substantially  all  of  title 
5  of  the  U.S.C.  and  implementing 
regulations.  Does  this  exemption 
prevent  the  Authority  from  addressing 
in  this  case  the  general  question  of 
whether  the  specification  of  the  nimiber 
of  rating  levels  for  individual 
performance  elements  and  for  siunmary 
performance  ratings  affects 
management's  rights  to  direct 
employees  and  assign  work  under 
sections  7106(a)(2)(A)  and  (B)  of  the 
Statute? 

As  this  matter  is  likely  to  be  of 
concern  to  agencies,  labor  organizations, 
and  other  interested  persons,  the 
Authority  finds  it  appropriate  to  provide 
for  the  filing  of  amicus  briefs  addressing 
these  issues  and  any  other  relevant 
issues  that  amici  want  to  address. 

Dated:  March  9,  2000. 

For  the  Authority- 
Peter  Constantine, 
Director  of  Case  Control. 
(FR  Doc.  00-6211  Filed  3-13-00;  8:45  am) 
BILUNG  CODE  6727-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlts  or 
Banic  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 


also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
28,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  Angela  Tinervia,  Shelby  Township, 
Michigan;  to  acquire  voting  shares  of 
New  Century  Bancorp,  Inc.,  Southfield, 
Michigan,  and  thereby  indirectly 
acquire  voting  shares  of  New  Century 
Bank,  Southfield,  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  8,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-6138  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  7,  2000. 

A.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045-0001: 

1.  The  Charles  Schwab  Corporation, 
Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring 
U.S.  Trust  Corporation,  New  York,  New 
York,  and  U.S.T.L.P.O.  Corp., 
Wilmington,  Delaware  (a  bank  holding 
company  with  respect  to  U.S.T. 
Company  of  Texas,  National 
Association,  Dallas,  Texas),  and  thereby 
indirectly  acquire  United  States  Trust 
Company  of  New  York,  New  York,  New 
York;  U.S.  Trust  Company  National 
Association,  Los  Angeles,  California; 
U.S.  Trust  Company,  Greenwich, 
Connecticut;  U.S.  Trust  Company  of 
New  Jersey.  Princeton.  New  Jersey;  and 
U.S.  Trust  Company  of  Texas.  National 
Association,  Dallas,  Texas. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
U.S.  Trust  Company  of  Florida  Savings 
Bank.  Palm  Beach,  Florida,  and  thereby 
engage  in  operating  a  savings  and  loan 
association,  pursuant  to 
§  225.28(b)(4)(ii)  of  Regulation  Y;  U.S. 
Trust  Company  of  Delaware, 
Wilmington,  Delaware,  and  U.S.  Trust 
Company  of  North  Carolina, 
Greensboro,  North  Carolina,  and  thereby 
engage  in  trust  company  functions, 
pursuant  to  §225. 28(b)(5)  of  Regulation 
Y;  and  NCT  Opportunities.  Inc.. 
Greensboro,  North  Carolina,  and  CTC 
Consulting.  Inc.,  Portland,  Oregon,  and 
thereby  engage  in  providing  financial 
and  investment  advice,  pursuant  to 
§  225.28(b)(6)  of  Regulation  Y. 

In  addition  to  the  application. 
Applicant  also  has  applied  to  retain 
voting  shares  of  U.S.  "Trust  Company  of 
North  Carolina,  Greensboro,  North 
Carolina,  upon  the  nondepository  trust 
company  becoming  a  bank  as  defined  by 
the  Bank  Holding  Company  Act,  by 
accepting  FDIC  insured  deposits  and 
NCT  Holdings,  Inc.,  Greensboro,  North 
Carolina,  on  becoming  an  intermediate 
bank  holding  company  with  respect  to 
U.S.  Trust  Company  of  North  Carolina. 
Applicant  also  has  an  option,  subject  to 
the  terms  of  the  stock  option  agreement, 
to  exercise  its  option  to  purchase  up  to 
19.9  percent  of  the  outstanding  common 
shares  of  U.S.  Trust  Corporation,  New 
York,  New  York. 

B.  Federal  Reserve  Bank  of  Richmond 
(A.  Linwood  Gill,  III,  Vice  President) 
701  East  Byrd  Street,  Richmond, 
Virginia  23261-4528: 

1.  Anderson  Bancshares,  Inc., 
Hemingway.  South  Carolina;  to  merge 
with  Anderson  Brothers  Bancshares, 
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Bank  of  Dallas  (W. 
President)  2200 
Dallas,  Texas  75201- 


Bancshares,  Inc., 

;  to  become  a  bank 
jy  acquiring  100 
shares  of  The  First 
Texas. 
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Board  of  Govemoi  s  of  the  Federal  Reserve 
System,  March  8,  20  QO. 
Robert  deV.  Friersoi  i. 

Associate  Secretary 
[FRDoc.  00-6136  1 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposlls  To  Engage  In 
Permissible  Nonlfanldng  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  In  Penr^sslble  Nonbanlcing 
Activities 
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bank  holding 
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listed  in  this  notice 
under  section  4  of  the 
Company  Act  (12  U.S.C. 
<  nd  Regulation  Y,  (12 
(  ngage  de  novo,  or  to 
voting  securities  or 
ly,  including  the 
lelow,  that  engages 
:hrough  a  subsidiary  or 
a  nonbanking  activity 
25.28  of  Regulation  Y 
that  the  Board  has 
O^er  to  be  closely 
and  permissible  for 

Unless 
these  activities  will  be 
out  the  United  States, 
ailable  for  inspection 
Reserve  Bank  indicated. 
11  be  available  for 


con  ipanies. 
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inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  v^rww. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  28,  2000. 

A.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President),  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  SierraCities.com,  Inc.  (formerly 
known  as  First  Sierra  Financial,  Inc.), 
Houston,  Texas,  and  FSF  of  Delaware. 
Inc..  Wilmington.  Delaware,  to  retain  all 
the  voting  shares  of  SierraCities 
Financial,  Inc.,  First  Sierra  Receivables, 
Inc..  First  Sierra  Receivables  II,  Inc., 
First  Sierra  Receivables  ID,  Inc.,  First 
Sierra  Receivables  IV,  Inc.,  all  of 
Houston.  Texas,  and  thereby  engage  in 
making,  acquiring,  brokering,  or 
servicing  loans,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y;  and 
leasing  personal  or  real  property  or 
acting  as  agent,  broker,  or  adviser  in 
leasing  such  property,  pursuant  to 
§  225.28(b)(3)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal 
Reserve  System,  March  8,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-6137  Filed  3-13-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  961  0050] 

McCormicIc  &  Company  incorporated; 
Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUkHMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  7,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 


Room  159.  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willard  Tom.  FTC/H-374.  600 
Pennsylvania  Ave..  NW,  Washington, 
DC  20580.  (202)  326-2786. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  have  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  March  8,  2000).  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/ftc/formal.htm."  A  paper 
copy  cem  be  obtained  from  the  FTC 
Pubhc  Reference  Room,  Room  H-130, 
600  Pennsylvania  Avenue.  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.  Washington.  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  on  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Conmiission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
Consent  Order  from  McCormick  & 
Company,  Incorporated  ("McCormick"), 
the  world's  largest  spice  company,  that 
is  designed  to  resolve  claims,  set  forth 
in  the  accompanying  Complaint,  that 
McCormick  discriminated  in  the  pricing 
of  its  products  to  certain  competing 
supermarket  purchasers  in  violation  of 
Section  2(a)  of  the  Robinson-Patman  Act 
amendments  to  the  Clayton  Act,  15 
U.S.C.  13(a).  The  Consent  Order 
requires  McCormick  to  refrain  from 
unlawfully  discriminating  in  the  prices 
at  which  it  sells  its  products  to 
competing  purchasers  in  the 
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supermarket  channel.  In  addition,  in 
those  instances  in  which  McCormick 
believes  that  its  pricing  is  lawful 
because  its  prices  were  offered  to  meet 
competition  from  a  competing  supplier, 
the  Consent  Order  requires  McCormick, 
for  a  period  often  years,  to 
contemporaneously  document  the 
information  on  which  it  bases  its 
entitlement  to  the  statutory  meeting 
competition"  defense. 

The  proposed  Consent  has  been 
placed  on  the  public  record  for  30  days 
so  that  the  Commission  may  receive 
comments  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  30  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Consent 
Order. 

McCormick's  Business.  McCormick, 
with  its  principal  office  and  place  of 
business  in  Sparks,  Maryland,  has  been 
engaged  for  many  years  in  the 
production,  distribution  and  sale  of 
spice  and  seasoning  products  for  resale. 
Its  products  sold  through  supermarkets 
include  core  and  gourmet  spice  lines, 
dry  seasoning  mixes,  and  so-called 
"competitive  seasonings"  such  as  meat 
tenderizers,  monosodium  glutamate 
(MSG),  and  garlic  and  other  spice 
blends.  Respondent  sells  these  products 
under  the  brand  names  McCormick, 
Schilling,  Fifth  Seasons,  Spice  Classics, 
Select  Seasons,  Mojave.  Spice  Trend, 
Royal  Trading,  Crescent,  McCormick 
Schilling,  La  Cochina  De  McCormick, 
McCormick  Collection  and  Old  Bay, 
among  others.  With  1998  retail  sales  of 
$623.7  million  in  the  Americas, 
McCormick  is  the  largest  supplier  of 
spice  and  seasoning  products  in  the 
United  States,  and  claims  to  be  "the 
world's  largest  spice  company." 

Among  those  firms  that  supply  core  or 
gourmet  spice  lines  for  sale  in 
supermarkets  in  the  United  States, 
McCormick  is  by  far  the  leading  firm, 
accounting  for  the  majority  of  such  sales 
nationally.  Since  the  early  1990's, 
McCormick  has  faced  competition  in 
such  sales  from  only  one  other  national 
firm.  Burns  Philp  Food  Incorporated, 
and  several  much  smaller  independent 
regional  or  local  firms.  These 
circumstances,  combined  with  the 
superior  breuid  recognition  of 
McCormick  products,  mean  that 
supermarkets  that  purchase  McCormick 
products  have  relatively  few  alternative 
sources  for  equivalent  products  from 


other  suppliers  at  comparable  prices 
and  terms. 

McCormick's  Pricing.  During  the 
period  pertinent  to  the  Complaint, 
McCormick  had  a  single  national  price 
list  for  its  products  sold  to  direct 
customers,  whether  retail  supermarkets 
or  wholesalers  reselling  to  independent 
supermarkets.  McCormick  modified  this 
price  list  from  time  to  time,  to  reflect 
changes  in  McCormick's  costs  to 
manufacture  particular  products,  among 
other  reasons.  However,  relatively  few 
McCormick  customers  paid  the  list 
price.  Instead,  McCormick  commonly 
entered  into  written  or  unwritten  supply 
agreements  with  customers  that 
provided  substantial  discoimts  off  the 
list  prices.  These  discoimts  took  a 
variety  of  forms,  including  cash 
payments  at  the  commencement  of  the 
supply  agreement,  free  goods,  off- 
invoice  discounts,  cash  rebates, 
performance  funds  and  other  financial 
benefits  that  effectively  reduced  the  net 
price  of  McCormick's  products. 
Typically,  McCormick  individually 
negotiated  with  particular  customers  the 
amount  of  discounts  and  payments;  the 
aggregate  percentage  of  discounts  and 
benefits  provided  to  a  particular 
customer  was  commonly  known  as  the 
"allowance  offer"  or  the  "deal  rate." 
McCormick's  aggregate  discounts  and^ 
financial  benefits  to  some  customers 
were  substantially  greater  than  to  some 
other  competing  customers. 

Frequently  the  McCormick  discounts 
included  up-front  cash  payments  that 
resembled  the  payments  sometimes 
called  "slotting  allowances"  in  the 
supermarket  industry.  However,  the 
McCormick  discounts  and  payments 
typically  were  for  all  or  a  substantial 
part  of  the  existing  McCormick  product 
line  and  typically  were  not  incentives  to 
accept  new  McCormick  products. 
McCormick's  supply  agreements  with 
customers  commonly  include 
provisions  that,  as  is  sometimes  seen 
with  slotting  allowances,  restrict 
supermarket  customers'  ability  to  deal 
in  the  products  of  competing  spice 
suppliers.  Such  provisions  commonly 
require  that  the  customer  allocate  to 
McCormick  the  large  majority  (as  much 
as  90%)  of  the  shelf  space  devoted  to 
spice  products. 

Price  Discrimination.  The  complaint 
alleges  that  in  the  period  from  at  least 
1994  to  the  present,  McCormick  has  on 
no  fewer  than  five  instances 
discriminated  in  price  by  providing 
different  deal  rates  consisting  of 
preferential  up-front  "slotting"-type 
payments  or  allowances,  discounts, 
rebates,  deductions,  free  goods,  or  other 
financial  benefits.  Through  such 
discriminatory  terms  of  sale. 


McCormick  sold  its  products  to  the 
favored  purchasers  at  a  lower  net  price 
than  to  the  disfavored  purchasers,  in 
violation  of  section  2(a)  of  the 
Robinson-Patman  Act  amendments  to 
the  Clayton  Act,  15  U.S.C.  13(a). 

The  Complaint  alleges  that,  in  each 
instance  of  discrimination,  McCormick 
made  contemporaneous  sales  of 
McCormick  products  of  like  grade  and 
quality  to  a  favored  and  a  disfavored 
purchaser;  the  disfavored  purchaser 
competed  with  the  favored  purchaser 
which  resold  respondent's  products  at 
the  same  level  of  distribution;  and  at 
least  one  of  the  discriminatory  sales  by 
McCormick  involved  commodities  that 
crossed  state  lines.  The  Complaint  also 
alleges  that  each  of  the  spice  and 
seasoning  products  that  make  up 
McCormick's  product  line  is  a 
commodity  within  the  meaning  of  the 
statute. 

The  Complaint  alleges  that 
McCormick's  price  discrimination 
threatened  injury«t  the  "secondary 
line"  level  of  competition,  that  is,  at  the 
level  of  the  favored  and  disfavored 
purchasers.  It  alleges  that  each  instance 
of  discrimination  involved  a  substantial 
price  difference  over  a  substantial 
period  of  time  between  competing 
purchasers  in  markets  where  profit 
margins  are  low  and  competition  is 
keen.  These  circumstances  give  rise  to 
an  inference  of  competitive  harm  within 
the  meaning  of  the  statute,  pursuant  to 
the  reasoning  of  the  Supreme  Court  in 
Federal  Trade  Commission  v.  Morton 
Salt  Co.,  334  U.S.  37,  50-51  (1948),  and 
subsequent  cases.  While  that  inference 
may  not  be  sufficient  by  itself  in  some 
circumstances  to  warrant  bringing  a 
case,  in  this  instance  the  inference  is 
strengthened  by  McCormick's  position 
as  the  largest  supplier  of  spice  and 
seasoning  products  in  the  United  States 
and  by  the  fact  that  McCormick 
typically  demanded  that  customers 
allocate  to  McCormick  the  large  majority 
of  the  space  devoted  to  spice  products — 
in  some  cases  90%  of  all  shelf  space 
devoted  to  packaged  spices,  herbs, 
seasonings  and  flavorings  of  the  kinds 
offered  by  McCormick.  As  alleged  in  the 
Complaint,  disfavored  purchasers 
consequently  had  few,  if  any,  alternative 
sources  from  which  to  purchase 
comparable  goods  at  prices  and  terms 
equivalent  to  those  which  McCormick 
provided  to  the  favored  purchasers. 

The  Complaint  also  alleges  that  the 
favorable  prices  and  terms  McCormick 
provided  to  the  favored  purchasers  were 
not  justified  by  good  faith  attempts  to 
meet  the  equally  low  price  of  a 
competitor;  nor  were  the  favorable 
prices  justified  by  cost  savings 
associated  with  doing  business  with  the 
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information  on  which  it  bases  its 
entitlement  to  the  defense,  and  to  retain 
such  documentation  in  its  files  for  five 
years  after  the  lower  price  made  to  meet 
competition  is  no  longer  effective.  This 
provision  is  "fencing-in"  reliefs  that 
should  ensure  the  existence  of  a  reliable 
evidentiary  basis  in  future  instances 
where  McCormick  invokes  the  defense. 

In  addition  to  these  principal  relief 
provisions,  the  Consent  Order  requires 
that  McCormick  distribute  a  copy  of  the 
Order  to  all  officers,  employees,  brokers, 
and  agents  of  its  operating  divisions 
involved  in  the  sale  of  products  covered 
by  the  order,  and  in  the  future  to  new 
employees,  brokers,  and  agents.  Order, 
H  IV.  McCormick  is  required  to  inform 
the  Commission  of  corporate  changes 
that  may  affect  its  compliance 
obligations  under  the  Order  (Order,  TI V). 
and  to  file  reports  concerning  its 
compliance  under  the  Order  (id.,  H  VI.) 
The  term  of  the  Order  is  twenty  years 
(id..  1 VII);  the  obligations  under  %  III  to 
document  the  "meeting  competition" 
defense  and  under  "fl  VI  to  file  annual 
compliance  reports  extend  for  ten  and 
five  years,  respectively. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Consent  Order  or  to  modify  in 
any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

Statement  of  Chairman  Robert  Pitofeky 
and  Conunissioners  Sheila  F.  Anthony 
and  Mozelle  W.  Thompson 

The  Analysis  to  Aid  Public  Comment 
fully  describes  the  Commission  action 
in  this  matter.  Some  comments  by  our 
dissenting  colleagues,  however,  require 
a  brief  response. 

The  Commission  has  accepted  for 
public  comment  a  consent  order  from 
McCormick  &  Company  Inc. 
("McCormick")  in  which  the  company 
has  agreed  to  cease  and  desist  granting 
discounts  (partly  in  the  form  of  up-front 
shelf-allocation  payments)  to  large 
chains  without  making  comparable 
payments  available  to  other  chains  and 
independents  that  compete  with  the 
favored  chains.  Under  the  Supreme 
Court's  controlling  decision  in  FTC  v. 
Morton  Salt  Co.. '  injury  to  competition 
at  the  retailer  (i.e..  "secondary")  level 
can  be  inferred  where  substantial  and 
durable  price  discrimination  exists 
between  competing  purchasers  who 


operate  in  a  market  with  low  profit 
margins  and  keen  competition. 

McCormick  is  far  and  away  the  largest 
maimfacturer  and  supplier  of  full  lines 
of  spices  to  grocery  stores  in  the  United 
States.  In  the  early  1990s,  it  found  itself 
in  a  price  war  with  Burns-Philp  Food 
Inc.  ("Burns-Philp"),  it  only  full-line 
competitor.  Substantial  discriminatory 
discounts  were  granted  to  favored 
chains,  often  accounting  for  many 
individual  stores,  and  not  to  competing 
retailers. 

In  examining  McCormick's  discounts, 
the  Commission  did  not  simply  apply 
the  Morton  Salt  presumption  in  finding 
injury  to  competition,  but  examined 
other  factors,  including  the  market 
power  of  McCormick  and  the  fact  that 
discounts  to  favored  chains  were 
conditioned  on  an  agreement  to  devote 
all  or  a  substantial  portion  of  shelf  space 
to  the  McCormick  line  of  products.  Our 
dissenting  colleagues  applaud  the  fact 
that  the  Conmiission  is  willing  to 
examine  injury  to  competition  by 
looking  at  factors  beyond  those 
narrowly  described  in  the  Morton  Salt 
approach,  but  conclude  that  those 
factors  do  not  justify  a  secondary-line 
price  discrimination  case  here.  We  do 
not  find  their  arguments  persuasive. 

1.  The  dissenting  Commissioners 
observe  that  the  discriminatory 
discounts  were  granted  in  the  midst  of, 
and  possibly  because  of.  a  price  war. 
But  file  Robinson-Patman  Act  limits  on 
discriminatory  pricing — including  the 
rule  that  a  seller  can  meet  but  not 
exceed  prices  offered  by  a 
competitor  - — are  not  suspended  during 
price  wars. 

2.  Our  colleagues  suggest  that  this  is 
a  primary-line  case  (i.e..  injury  at  the 
producer  level)  masquerading  as  a 
secondary  line  (injury  at  the  retailer 
level)  enforcement  action.  But  that  kind 
of  distinction  between  primary-line  and 
secondary-line  anti-competitive  effects 
is  unduly  rigid  and  mechanical — 
particularly  in  light  of  the  facts  of  this 
matter.  It  is  true  that  part  of  the  injury 
at  the  secondary  level  occurred  because 
McCormick's  behavior  injured  its  only 
full-line  competitor.  But  that  is  just  one 
part  of  the  secondary-line  case.  The  fact 
remains  that  favored  chain  store  buyers 
received  from  a  dominant  seller 
substantially  better  discounts  than 
disfavored  buyers,  and  they  were 
injured,  and  competition  at  the 
secondary  line  was  injured,  as  a  result. 
Moreover,  with  Burns-Philp  out  of  the 
picture  as  an  aggressive  competitor. 


-  See  Federal  Trade  ('.nmmission  v.  National  Lead 
Co..  352  U.S.  419.  430  (1957). 

>  334  U.S.  ,17  (1948)  (.Morton  Salt). 


-  See  Falls  City  Indus,  v.  Vanco  Beierage.  Inc.. 
460  U.S.  42B,  44B  (1983)  ("a  seller's  response  must 
be  defensive,  in  the  sense  that  the  lower  price  must 
be  calculated  and  offered  in  good  faith  to  'meet  not 
beat'  the  competitor's  low  price.") 
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chain  stores  and  other  retailers  at  the 
secondary  level  will  be  denied  benefits 
of  future  competition. 

3.  The  Commission  was  influenced  in 
the  decision  to  enforce  the  Robinson- 
Patman  Act  here  because  McCormick  is 
a  dominant  seller.  Our  colleagues' 
conclusion — that  market  dominance  by 
the  discriminating  seller  should  be 
irrelevant  to  secondary-line  price 
discrimination — flies  in  the  face  of 
commentary  by  leading  scholars  such  as 
Herbert  Hovenkamp  suggesting  that  the 
dominance  of  the  seller  is  exactly  the 
factor  that  should  be  examined  in  the 
exercise  of  prosecutorial  discretion.  ' 

The  essential  feature  of  Commission 
action  here  should  not  be  lost  in  a 
quarrel  over  particular  facts.  As  the 
Analysis  to  Aid  Public  Comment  points 
out,  there  will  be  circumstances  in 
which  the  Morton  Salt  presumption  is 
appropriate  and  dispositive.  There  may 
be  other  market  settings  in  which  it 
makes  sense  for  the  Commission,  as  a 
matter  of  prosecutorial  discretion,  or  the 
Commission  and  Courts,  in  the  process 
of  considering  whether  there  has  been  a 
violation,  to  look  past  the  Morton  Salt 
factors  to  a  broader  range  of  market 
conditions  to  determine  whether  there 
has  been  real  injury  to  competition. 
Taking  those  additional  factors  into 
account,  the  majority  concluded  that 
there  was  injury  not  just  to  the 
disfavored  buyers,  but  to  secondary-line 
competition  generally. 

Dissenting  Statement  of  Commissioners 
Orson  Swindle  and  Thomas  B.  Leary 

We  respectfully  dissent  from  the 
Commission's  decision  to  accept  a 
consent  agreement  with  McCormick  & 
Company,  Inc.  ("McCormick")  to 
resolve  allegations  that  the  company 
violated  the  Robinson-Patman  Act.  We 
recognize  that  the  majority  sincerely 
believes  that  this  case  will  clarify  a 
controversial  statute  and  property 
circumscribe  its  application.  We  are 
concerned,  however,  that  this  case  will 
have  precisely  the  opposite  effect. 

McCormick  is  the  largest  American 
supplier  of  species  to  grocery  stores, 
with  more  than  2,000  contracts  ^  that 
account  for  a  majority  of  spice  sales  in 
the  United  States.  {Complaint  1-1A5). 


^See,  e.g.,  Herbert  Hovenkamp.  Market  Power 
and  Secondary-Line  Differential  Pricing,  71  Geo. 
L.J.  1157,  1170  (1983)  ("Systematic,  long-term  price 
discrimination  can  be  achieved  only  by  a  seller 
with  market  power.  If  the  seller  does  not  have 
market  power,  purchasers  asked  to  pay  the  higher 
price  will  purchase  from  another  seller  willing  to 
sell  at  a  more  competitive  price.") 

'  See  McCormick  &  Company,  Inc..  Press  Release. 
McCormick  Signs  Settlement  Agreement  with  the 
Federal  Trade  Commission  at  2  (Feb.  3.  200U), 
(McCormick  has  "more  than  2,200  customer 
contracts"). 


During  the  past  decade,  McCormick's 
main  competitor  has  been  Burns  Philp 
Food  Incorporated  ("Burns  Philp").  In 
the  early  1990s,  Burns  Philp 
commenced  a  price  war  in  which  both 
it  and  McCormick  offered  increased 
discounts  and  other  payments  to  try  to 
win  the  business  of  grocery  stores.- 
When  the  price  war  ended,  McCormick 
remained  the  dominant  spice  supplier 
in  the  United  States,  and  Burns  Philp's 
ability  to  compete  may  have  been 
impaired.' 

A  supplier  may  violate  section  2(a)  of 
the  Robinson-Patman  Act  amendments 
to  the  Clayton  Act,  15  U.S.C.  13(a),  if  it 
engages  in  price  discrimination  that 
causes  so-called  "primary-line"  injur\'. 
Primary-line  injury  under  the  statute 
occurs  when  a  difference  in  price  causes 
harm  to  competition  between  suppliers. 
A  case  predicated  on  primary-line 
injury  to  Burns  Philp  or  other  suppliers 
of  spices  would  require  proof  that  the 
discriminatory  prices  that  McCormick 
charged  grocery  stores  were  below  cost 
and  that  McCormick  had  a  reasonable 
prospect  of  recouping  its  losses.  See 
Brooke  Group  Ltd.  v.  Brown  &■ 
Williamson  Tobacco  Corp,  509  U.S.  209 
(1993).  In  other  words,  primary-line 
injury  to  suppliers  is  actionable  only 
when  there  is  a  threat  of  ultimate  injury 
to  buyers.  The  Commission's  complaint 
does  not  allege  that  McCormick  engaged 
in  price  discrimination  that  caused 
primary-line  injury  to  suppliers  such  as 
Burns  Philp. 

Instead,  after  more  than  three  years  of 
investigation  and  the  commitment  of 
substantial  resources,  the  majority  of  the 
Commission  has  alleged  that 
McCormick  engaged  in  price 
discrimination  that  caused  "secondarj'- 
line"  injury,  i.e.,  harm  to  competition 
between  buyers.  Specifically,  out  of 
McCormick's  more  than  2,000  contracts, 
the  complaint  alleges  that  in  five 
instances  McCormick  charged  higher 
prices  to  certain  grocery  stores  than  it 
charged  to  their  competitors.  (Complaint 
H  12).  The  higher  prices  that  the 
disfavored  grocery  stores  paid 
McCormick  for  spices  allegedly  harmed 
their  ability  to  compete  against  other 
grocery  stores  for  customers.  (Id.  H  19). 

The  majority  statement  conveys  the 
impression  that  there  was  actual 
secondary-line  injury  in  this  case.  But 
the  Commission  does  not  rely  on  direct 
evidence  of  secondary-line  injury  to  the 


disfavored  grocery  stores.  Rather,  the 
Commission  relies  on  the  so-called 
"Morton  Salt  inference"  of  competitive 
harm.  (Id.  H  17).  for  more  than  50  years, 
courts  have  used  the  Morton  Salt 
inference  that  "injury  to  competition  is 
established  prima  facie  by  proof  of  a 
substantial  price  discrimination 
between  competing  purchasers  over 
time."^  In  essence,  the  Morton  Salt 
inference  permits  a  court  to  infer  injurv 
to  a  disfavored  purchaser  from  a 
persistent  and  substantial 
discriminatory  price  in  a  market  where 
profit  margins  are  low  and  competition 
is  keen,  and  then  to  infer  injury  to 
competition  from  the  injur>'  to  the 
disfavored  purchaser. 

We  question  whether  the  facts  in  this 
case  support  the  application  of  the 
Morton  Salt  inference.  The  Robinson- 
Patman  Act  was  primarily  intended  to 
prevent  price  discrimination  in  favor  of 
large  buyers  at  the  expense  of  small 
buyers.''  When  a  small  buyers  pay  more 
than  a  large  buyer  for  an  item  in  an 
industry  with  low  profit  margins  and 
keen  compefition,  the  Morton  Salt 
inference  may  make  sense.  In  such 
circumstances,  it  is  reasonable  to  infer 
that  the  purchasing  power  of  the  large 
buyer  will  cause  the  price 
discrimination  to  be  repeated  across 
many  items,  with  consequent 
competitive  injury  to  the  small  buver. 

The  complaint  does  not  allege  that  the 
favored  grocery  stores  were  larger  than 
the  disfavored  grocery  stores  ^  or  that 
they  purchased  more  spices  from 
McCormick.  Since  the  favored  stores 
here  were  not  necessarily  purchasing 
larger  quantities  of  spices  than  the 
disfavored  stores,  it  is  unlikely  that 
McCormick  granted  lower  prices  to  the 
favored  grocery  stores  because  of  their 
buying  power.  In  fact,  the  most 
plausible  explanation  for  the  lower 
prices  granted  in  the  five  instances 
alleged  in  the  complaint  is  that  they 
were  the  almost  fortuitous  and 
incidental  result  of  McCormick's 
responses  during  its  price  war  with 
Burns  Philp.  If  the  favored  stores  were 
not  accorded  lower  spice  prices  because 


2  Anthony  Hughes,  Burns  Philp  Was  Inept.  Says 
ASIC,  The  Age  at  2  (Mar.  11.  1999). 

'  Id.  "Inadequate  Hnancial  reporting  to  the  board 
of  directors  and  its  failure  to  question  overstated 
valuations  were  largely  behind  the  near-collapse  of 
the  food  group  Bums  Philp  &  Co.,  a  report  by  the 
Australian  Securities  and  Investments  Commission 
has  found."). 


•*  Falls  Citv  Indus.,  Inc.  v.  Vanco  Beverage,  Inc., 
460  U.S.  428.  435  (1983)  (citing  Federal  Trade 
Commissions  v.  Morton  Salt  Co..  334  U.S.  37.  46. 
50-51  (1948)). 

^  In  enacting  the  Robinson-Patman  amendments, 
the  Congress  addressed  the  concern  that  large 
buyers  could  secure  a  competitive  advantage  over 
small  buyers  solely  because  of  the  large  buyers" 
quantity  purchasing  ability.  H.R.  Rep.  No.  2287, 
74th  Cong..  2d  Sess.  7  (1936):  S.  Rep.  No.  1S02.  74th 
Cx)ng..  2d  Sess.  4-6  (1936). 

*To  the  extent  that  the  majority  tries  to  suggest 
that  the  disfavored  stores  are  "mom-ftnd-pop" 
operations,  in  fact  only  one  of  the  disfavored  stores 
could  be  so  characterized:  the  rest  of  the  disfavored 
stores  are  all  large  or  relatively  large  grocery  store 
chains. 
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concerning  the  use  of  the  Morton  Salt 
inference  and  that  the  inference  has  not 
been  uniformly  applied."  Overall,  the 
concern  has  been  that  the  inference 
makes  violations  too  easy  to  prove.^  It 
is  laudable  that  the  majority  has  tried  to 
limit  the  use  of  the  Morton  Salt 
inference.  We  do  not  believe,  however, 
that  evidence  of  supplier  market  power 
justifies  bringing  cases  in  which  the 
Morton  Salt  inference  is  used  as  the 
basis  to  prove  competitive  harm  among 
buyers.'"  Because  the  majority  has  no 
other  basis  on  which  to  show 
secondary-line  competitive  injury  in 
this  case,  we  dissent." 
[FR  Doc.  00-6231  Filed  3-13-00;  8:45  am) 
BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOC-0929] 

Kraft  Foods,  Inc.;  Filing  of  Color 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Kraft  Foods,  Inc.,  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  sodium 
copper  chlorophyllin  to  color  citrus 
base  dry  beverage  mixes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  {HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3076. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l))), 
notice  is  given  that  a  color  additive 
petition  (CAP  0C0270)  has  been  filed  by 
Kraft  Foods,  Inc.,  c/o  Flamm  Associates, 
622  Beachland  Blvd.,  Vero  Beach,  FL 
32963.  The  petition  proposes  to  amend 
the  color  additive  regulations  to  provide 
for  the  safe  use  of  sodium  copper 
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"See  ABA  Section  of  Antitrust  Law,  Antitrust 
Law  Developments  450-51  (4th  ed.  1997). 

^See,  e.g.,  LaRue,  Robinson-Patman  Act  in  the 
Twenty-First  Century:  Will  the  Morton  Salt  Rule  Be 
Retired?.  48  S.M.U.L.  Rev.  1917  (1995). 

'"As  noted  above,  McCormick's  alleged 
discriminatory  prices  were  offered  during  a  price 
war  with  its  main  competitor.  We  assume  without 
deciding  that  a  "meeting  competition"  defense 
under  the  Robinson-Patman  Act  would  not  have 
insulated  McCormick  from  liability. 

' '  We  do  recognize  that  the  proposed  narrowly 
circumscribed  order  would  be  appropriate  in  a 
proper  secondary-line  case. 


chlorophyllin  to  color  citrus  base  dry 
beverage  mixes. 

The  agency  has  determined  under  21 
CFR  25.32(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  February  29,  2000. 
Alan  M.  Rulis. 

Director.  Office  ofPrewarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  00-6121  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration  I 

[Docket  No.  93F-0331] 

Hoechst  Aktiengesellschaft; 
Withdrawal  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  in  announcing 
the  withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  3B4397)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
dioctadecyldisulfide  as  an  antioxidant 
and/or  stabilizer  in  propylene  polymers 
and  copolymers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  15, 1993  (58  FR  53517),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4397)  had  been  filed  by  Hoechst 
Aktiengesellschaft,  c/o  Keller  and 
Heckman,  1001  G  St.  NW.,  suite  500 
West,  Washington,  DC  20001.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  dioctadecyldisulfide 
as  an  antioxidant  and/or  stabilizer  in 
propylene  polymers  and  copolymers. 
Hoechst  Aktiengesellschaft  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 
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Dated:  February  29,  2000. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  00-6118  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96G-0035] 

Sankyo  Co.,  Ltd.;  Withdrawal  of  GRAS 
Affirmation  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
6G0420)  proposing  to  affirm  that  the  use 
of  dextranase  enzyme  preparation 
derived  from  Chaetomium  gracile  is 
generally  recognized  as  safe  (GRAS)  in 
cane  and  beet  sugar  processing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  D.  Peiperl,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW., Washington,  DC  20204, 
202-418-3077. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  14,  1996  (61  FR  5787),  FDA 
announced  that  a  petition  (GRASP 
6G0420)  had  been  filed  by  Solvay 
Enzymes,  Inc.,  c/o  1001  G  St.  NW.,  suite 
500  West,  Washington,  DC  20001  (now, 
Sankyo  Co.,  Ltd.,  No.  7-12,  Ginza  2- 
chome,  Chuo-ku,  Tokyo  104-8113, 
Japan).  This  petition  proposed  that  the 
use  of  dextranase  enzyme  preparation 
derived  from  Chaetomium  gracile  in 
cane  and  beet  sugar  processing  be 
affirmed  as  GRAS.  Sankyo  has  now 


withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  March  1,  2000. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  00-6120  Filed  3-13-00;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0046] 

Quarterly  List  of  Guidance  Documents 
at  the  Food  and  Drug  Administration 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  an 
update  of  all  guidance  documents 
issued  and  withdrawn  since  we 
compiled  the  annual  comprehensive  list 
of  guidance  documents  that  published 
on  June  10,  1999.  FDA  committed  to 
publishing  quarterly  updates  in  its 
February  1997  "Good  Guidance 
Practices"  (GGP's)  final  rule,  which  set 
forth  the  agency's  policies  and 
procedures  for  developing,  issuing,  and 
using  guidance  documents.  This  list  is 
intended  to  inform  the  public  of  the 
existence  and  availability  of  guidance 
documents  issued  since  the  annual 
comprehensive  list  was  compiled. 
DATES:  General  comments  on  this  list 
and  on  agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  For 


information  on  where  to  obtain  single 
copies  of  guidance  documents  listed 
here,  see  the  specific  center's  list  of 
guidance  documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-7010. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  February 
27.  1997  (62  FR  8961),  FDA  published 
a  notice  annoimcing  its  "Good  Guidance 
Practices"  (GGP's).  which  set  forth  our 
policies  and  procedures  for  developing, 
issuing,  and  using  guidance  documents. 
The  agency  adopted  the  GGP's  to  ensure 
public  involvement  in  the  development 
of  guidance  documents  and  to  enhance 
public  understanding  of  the  availability, 
nature,  and  legal  effect  of  our  guidance 
documents. 

As  part  of  FDA's  effort  to  ensiue 
meaningful  interaction  with  the  public 
regarding  guidance  documents,  we 
committed  to  publishing  an  annual 
comprehensive  list  of  guidance 
documents  and  quarterly  Federal 
Register  notices  that  list  all  guidance 
documents  that  were  issued  and 
withdrawn  during  that  quarter, 
including  "Level  2"  guidance 
documents.  The  following  list  of 
guidance  dociunents  represents  all 
guidances  that  we  issued  or  withdrew 
since  we  published  the  annual 
comprehensive  list  on  June  10,1999  (64 
FR  31228).  The  guidance  documents  are 
organized  by  the  issuing  center  or  office 
within  FDA,  and  are  further  grouped  by 
the  intended  users  or  relevant  regulatory 
activities.  Dates  provided  in  the 
following  list  refer  to  the  date  of  the 
guidance  was  issued  or.  where 
applicable,  the  last  date  the  document 
was  revised.  We  provided  document 
numbers  where  available. 
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]  [.  Guidance  Documents  Issued  by  the  Center  for  Biologies  Evaluation  and  Research  (CBER) 


Name 


3f  Document 


Draft  Guidance  for 
Antibodies  Used 
Manufacturing 


ndustry:  Monoclonal 
as  Reagents  in  Daig 


Industry:  Container  Closure 
Pad  aging  Human  Drugs  and 
Chemi  >try,  Manufacturing,  and 


Guidance  for 
Systems  for 
Biologies; 
Controls  Documentation 


Draft  Guidance  for 
Pregnancy 


industry;  Establishing 


Regis  tries 


Draft  Reviewer 
Human  Pregnancy 


Gu^lance:  Evaluation  of 
Outcome  Data 


Draft  Guidance  for 
Manufacturing  Ptectice 
Blood  Componei  its 
Disposition  of  Pr  or 
nors  with  Repeal  ediy 
Tests  tor  Hepatit  s 
plemental  Testin  j 
Consignees  and 
donor  Test  Resists 
(Anti-HCV) 


ICH  Guidance  on 
Toxicity  Testing 
Nonrodent 


Draft  Guidance  for 
opment  Prograrrjs 
Biological 
ment  of 


Draft  Guidance  for 
Sameness  of 
ucts  Under  the 


Draft  Guidance  for 
Manufacturing 
Biologies 


Draft  Guidance  for 
quest  and  Dlscif  I 
the  Prescription 


ICH  Guidance  on 
dures  and 
technological/Bii 


Guidance  for 
Contamination 
Products 


Industry:  Current  Good 
for  Blood  and 
(1)  Quarantine  and 
Collections  from  do- 
Reactive  Screening 
C  Virus  (HCV);  (2)  Sup- 
and  the  Notification  of 
Transfusion  Recipients  of 
for  Antibody  to  HCV 


tie 


Duration  of  Chronic 
n  Animals  (Rodent  and 
Toxic  ty  Testing) 


Date  of  Issuance 


Grouped  by  Intended  User 
or  Regulatory  Activity 


May  1999 


May  1999 


June  1999 


June  1999 


June  1999 


FDA  Regulated  Industry 


Do 


Do 


Do 


Do 


June  25,  1999 


Industry:  Clinical  Devel- 
for  Drugs,  Devices,  and 
Products  Intended  for  the  Treat- 
Osteoarfrritis  (OA) 


Industry:  Interpreting 
Monoclonal  Antibody  Prod- 
Orphan  Drug  Regulations 


Industry:  Cooperative 
/^rangements  for  Licensed 


Guidance  for  Indu!  try:  Consumer-Directed 
Broadcast  Advei  tisements 


Industry;  Information  Re- 
ine  Review  Letters  Under 
Drug  User  Fee  Act 


July  1999 


July  1999 


August  1999 


August  1999 


Do 


Do 


Do 


Do 


August  1999 


specifications:  Test  Proce- 
Acce  )tance  Criteria  for  Bio- 
( (logical  Products 


August  18,  1999 


Industry:  Possible  Dioxin/PCB       August  1999 
qf  Drug  and  Biological 


Do 


Do 


Do 


Do 


How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 
(Name  and  Address,  Phone,  FAX,  E-mail  or 
Intemet) 


Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and  Re- 
search (CBER),  Food  and  Drug  Adminis- 
tration, 1401  Rockville  Pike,  Rockville,  MD 
20852-1448,  800-835-4709  or  301-827- 
1800, 

FAX  Infomfiation  System:  1-888-CBER- 
FAX  (within  U.S.)  or  301-827-3844  (out- 
side U.S.  and  local  to  Rockville,  MD). 

Intemet  access;  http;//www.fda.gov/cber 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 
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Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User 
or  Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 
(Name  and  Address,  Phone.  FAX,  E-mail  or 
Internet) 

Guidance  for  Industry:  Submission  of  Abbre- 
viated Reports  and  Synopses  in  Support 
of  Marketing  Applications 

August  1999 

Do 

Do 

Draft  Guidance  for  Industry:  Revised  Rec- 
ommendations for  the  Invalidation  of  Test 
Results  Wfien  Using  Licensed  and  510(k) 
Cleared  Bloodborne  Pathogen  Assays  to 
Test  Donors 

Septemtjer  1999 

Do 

Do 

Intemational  Conference  on  Harmonisation 
Draft  Guidance;  Choice  of  Control  Group 
in  Clinical  Trials 

September  24,  1999 

Do 

Do 

Guidance  for  Industry:  Qualifying  for  Pedi- 
atric Exclusivity  Under  Section  505A  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 

September  1999 

Do 

Do 

Draft  Guidance  for  Industry:  Supplemental 
Guidance  on  Testing  for  Replication  Com- 
petent Retrovirus  in  Retroviral  Vector 
Based  Gene  Therapy  Products  and  During 
Follow-up  of  Patients  in  Clinical  Trials 
Using  Retroviral  Vectors 

November  1999 

Do 

Do 

Guidance  for  Industry:  Providing  Regulatory 
Submissions  to  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  in  Elec- 
tronic Format — Biologies  Marketing  Appli- 
cations [Biologies  License  Application 
(BLA),  Product  License  Application  (PLA)  / 
Establishment  License  Application  (ELA) 
and  New  Drug  Application  (NDA)] — Re- 
vised 

November  1999  • 

Do 

Do 

Guidance  for  Industry:  Revised  Pre- 
cautionary Measures  to  Reduce  the  Pos- 
sible Risk  of  Transmission  of  Creutzfeldt- 
Jakob  Disease  (CJD)  and  New  Variant 
Creutzfeldt-Jakob  Disease  (nvCJD)  by 
Blood  and  Blood  Products 

November  1999 

Do 

Do 

Guidance  for  Industry:  In  Vivo  Drug  Metabo- 
lism /  Drug  Interaction  Studies — Study  De- 
sign, Data  Analysis  and  Recommenda- 
tions for  Dosing  and  Labeling 

November  1999 

Do 

Do 

Draft  Guidance  for  Industry:  Application  of 
Current  Statutory  Authority  to  Nucleic  Acid 
Testing  of  Pooled  Plasma 

November  1999 

Do 

Do 

Draft  Guidance  for  Industry:  Pharmaco- 
kinetics in  Patients  With  Impaired  Hepatic 
Function:  Study  Design,  Data  Analysis  and 
Impact  on  Dosing  and  Labeling 

November  1999 

Do 

Do 

Guidance  for  Industry:  In  the  Manufacture 
and  Clinical  Evaluation  of/n  WfroTests  to 
Detect  Nucleic  Acid  Sequences  of  Human 
Immunodeficiency  Viruses  Types  1  and  2 

December  1 999 

Do 

Do 

Draft  Guidance  for  Industry:  Precautionary 
Measures  to  Reduce  the  Possible  Risk  of 
Transmission  of  Zoonoses  by  Blood  and 
Blood  Products  from  Xenotransplantation 
Product  Recipients  and  Their  Contacts 

December  1999 

Do 

Do 

13774 


Name  c  f  Document 


Draft  Guidance  for 
Approved 
Human  Blood  and 
tended  for 
ufacture 


li  idustry:  Changes  to  an 
Applicalon;  Biological  Products: 
Blood  Components  In- 
Transfiision  or  for  Further  Man- 


]  a.  Guidance  Documents  Issued  by  the  Center  for  Device  and  Radiological  Health  (CDRH) 


Name  o  Document 


Guidance   for 
Guidance   on 
(FDAMA) 
try  and  FDA 
Device  Tracking  ( 


Indufetry    and    FDA    Staff— 
Mddical   Device   Tracking 
(Replacss:  Guidance  for  Indus- 
Staff— Guidance  on  Medical 
DAMA)  2/12/99) 


Guidance  for  FDA 
alty  Poticy 


Staff— Civil  Money  Pen- 


AHemative  to  Cert;  lin  Prescription  Device    January  21 ,  2000 
LabelifKi  Requireipents 


Gu(darx:e  for 
mation  Disclosure 
Assemblers  for 


Guidance  on  Elecfosurgical 
the    Application 
Standard  for 
Patient  Cat))es 


Guidance  for 
Quahty   System 
for  Various 


Guidance    for 
Vitro  Diagnostic 


Guidance  for 

Facilities    lnspe<^ions 
Devices  Subject 


The  FDA  Export 
Act  of  1996/Exp4)rt 
including 
Certificate  to 
places:  The  FD^ 
hancement   Act 
cation  10/1/96) 


FotB 


Draft  Compliance 
ual:  Inspection  o 


Guidance  for  Off 
Medical    Devicei  i 
places:  GuidarKp 
ware    Use    in 
Guidance  Augus  [ 
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Date  of  Issuance 


January  2000 


Grouped  by  Intended  User 
or  Regulatory  Activity 


Do 


How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 
(Name  and  Address,  Phone,  FAX,  E-mail  or 
Internet) 


Do 


Date  of  Issuance 


January  24,  2000 


June  8,  1999 


Group  by  Intended  User 
or  Regulatory  Activity 


Office  of  Compliance  (OC) 


Do 


How  to  Obtain  a  Hard  Copy 

of  the  Document 

(Name  and  Address,  Phone, 

FAX,  E-mail  or 

Intemet) 


Division  of  Small  Manufac- 
turers Assistance,  1-800- 
638-2041  or  301-827- 
0111  or 

(FAX)  Facts-on-Demand  at 
1-800-899-0381  or 

Internet:  http://wvwv.fda.gov/ 
cdrh 


Do 


Do 


Industry — Guidance  oH^for- 
jr;  by  Manufacturei^Jo 
D  agnostic  X-ray  Sysfewte 


Devices  and 

of    the     Performance 

Lead  Wires  and 


October  18,  1999 


November  15,  1999 


Ele  :trode 


Indu^ry — Draft  Guidance  on 
Regulation    Information 
Premkrket  Submissions 


FDi^    Staff— Regulating    In 
I  >evice  (IVD)  Studies 


Indu^ry  on  the  Likelihood  of 
When    Modifying 
0  Premarket  Approval 


Reform  and  Enhancement 

Certification  Package 

lnstrui;tions  for  Requests  for 

ign  Governments"  (Re- 

Export  Reform  and  En- 

ot    1996/Export    Certifi- 


August  3,  1999 


December  17,  1999 


August  5,  1999 


OC/Division  of  Enforcement  I  (DOEI) 


Do 


OC/Division  of  Enforcement  II  (DOE  II) 


OC/Division     of    Bioresearch     Monitoring 
(DBM) 


OC/Division  of  Program  Operations  (DPO) 


Do 


Do 


Do 


Do 


Do 


June  22,  1999 


'rogram  Guidance  Man- 
Medical  Devices 


ttie 


-Shelf  Software  Use  in 
—Draft   Guidance    (Re- 
fer Off-the-Shelf  Soft- 
Medical    Devices— Draft 
17.  1998) 


August  12,  1999 


Do 


Do 


September  9,  1999 


Office  of  Device  Evaluation  (ODE) 


Do 


Do 


Do 


Do 
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How  to  Obtain  a  Hard  Copy 

Name  of  Document 

Date  of  Issuance 

Group  by  Intended  User 
or  Regulatory  Activity 

of  the  Document 

(Name  and  Address,  Phone. 

FAX,  E-mail  or 

Internet) 

Guidance  for  Industry  and  FDA  Reviewers 

September  1,  1999 

DO 

Do 

on  Evidence  Models  for  the  Least  Bur- 

densome Means  to  Market 

Guidance   on   the   Labeling  for  Over-the- 

December  21,  1999 

ODE/Division   of   Clinical    Laboratory   De- 

Do 

Counter  Sample  Collection  Systems  for 

vices  (DCLD) 

Drugs  of  Abuse  Testing 

Guidance  on  Labeling  for  Laboratory  Tests 

June  24,  1999 

DO 

Do 

Draft  Guidance  on  Premarket  Approval  Ap- 

Octobers, 1999 

Do 

Do 

plications  for  Assays  Pertaining  to  Hepa- 

titis C  Viruses  (HCV)  that  Are  Indicated 

for  Diagnosis  or  Monitoring  of  HCV  Infec- 

tion or  Associated  Disease 

Guidance  and  Format  of  Premarket  Notifi- 

January 3,  2000 

ODE/Division  of  Dental,   Infection  Control 

Do 

cation   (510(k))   Submissions  for   Liquid 

and  General  Hospital  Devices  (DDIGD) 

Chemical  Sterilants/High  Level  Disinfect- 

ants (Replaces:  Draft  Guidance  on  the 

Content  and  Format  of  Premarket  Notifi- 

cation   (510(k))    Submission    for    Liquid 

Chemical  Sterilants  and  High  Level  Dis- 

infectants (12/18/97) 

Reprocessing  and  Reuse  of  Single-Use  De- 

December 9,  1999 

Do 

Do 

vices — Risk  Categorization  Scheme 

Guidance  for  Conducting  Stability  Testing 

November  16,  1999 

Do 

Do 

To  Support  An  Expiration  Date  Labeling 

Claim  for  Medical  Gloves 

Guidance  for  Cardiovascular  Intravascular 

November  26,  1999 

ODE/Division     of     Cardiovascular,     Res- 

Do 

Filter  510(k)  Submission 

piratory       &       Neurological       Devices 
(DCRND) 

Guidance  for  Industry  and  for  FDA  Review- 

May 7,  1999 

Do 

Do 

ers:  Recommended  Clinical  Study  Design 

for  Ventricular  Tachycardia  Ablation 

^ 

Guidance    Document   for   Vascular    Pros- 

November 26,  1999 

Do 

Do 

theses  510(k)  Submissions 

Guidance   for  Annuloplasty   Rings   510(k) 

November  26,  1999 

Do 

Do 

Submissions 

Guidance  for  Cardiovascular  Intravascular 

November  26,  1999 

Do 

Do 

Filter  510(k)  Submissions 

Guidance    for    Cardiopulmonary    Bypass 

January  17,  2000 

Do 

Do 

Oxygenators  510(k)  Submissions 

Guidance  for  the  Submission  of  Research 

January  14,  2000 

Do 

Do 

and   Marketing  Applications  for  Perma- 

nent Pacemaker  Leads  and  for  Pace- 

maker Lead  Adaptor  510(k)  Submissions 

(Replaces:  Implantable  Pacemaker  Lead 

Testing  Guidance  for  the  Submission  of  a 

- 

Section  510(k)  Notification  September  1, 

1989) 

Guidance  for  Industry  and/or  for  FDA  Re- 

May 7,  1999 

ODE/Dlvislon  of  General  &  Restorative  De- 

Do 

viewers/Staff  and/or  Compliance — Guid- 

vices (DGRD) 

ance  for  Spinal  System  510(k)s 

13776 


Name  c  f  Document 


Guidance  for  \n 
Preparation  of 
Application  for 
Mater  (Replaces 
Guidance  for  tfie 
market  Notification 
essed  Human 


iduptry — Guidance  for  the 

Premarket  Notification 

Processed  Human  Dura 

Guidance  for  Industry — 

Preparation  of  a  Pre- 

Application  for  Proc- 

Mater  July31,  1999) 


Dura 


Guidance    for 
ment  for  Neurological 
vices 


Indjistry — Guidance    Docu- 
Embolization  De- 


Guidance    for    Ind  jstry— Guidance    Docu-    August  13,  1999 
ment  for  Dura  Sif)stitute  Devices 


Guidance  for  Indu^i 
clinical  and  CI 
Breast  Prosthesefe 


try — Guidance  on  Pre- 
iniqal  Data  and  Labeling  for 


FDA  Reviewers/Staff 
Compliancy — Guidance    Document 
Muile  Stimulator  510(k)s 


Guidance  for  Industry 
and 
for  Powered 


Guidance  for 
Devices  for  Use 
Vic  Surgery 


Resctbable  Adhesion  Barrier 
n  Atxjominal  and/or  Pel- 


Intraocular  Lens 
Draft   (Replaces 
Guidance 
10,  1997) 


(l(  1) ' 


Guidance  for 
ers — Accountabifty 
for  Ophthalmic 


Db 


Guidance  for 
ers/Staff— Guidajice 
sioris  for  Keratof  rostheses 


Home  Uterine 
for  the  Subm 
Notifications 
ing  Guidelines 
Monitors  March 


Guidance  for  the 
Solid  State  X-rai 


Guidance  for 
sors  'or  the  In 
Cancer  and  its 
Guidance  for  an 


Announcement  foi 
dustry  and 
ance  Manual 


FDA 


Guidance  for 

Incorporating 
Management 


Compliance  Guidi 
Quality 
Document  #2 
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Date  of  Issuance 


August  30,  1999 


August  13,  1999 


Octobers,  1999 


Group  by  Intended  User 
or  Regulatory  Activity 


Do 


Do 


DO 


June  9,  1999 


Guidance  Document; 

Intraocular  Lens  (lOL) 

Docujnent    Draft,    September 


December  16,  1999 


October  14,  1999 


Industry  and  for  FDA  Review- 
for   Clinical    Studies 
vices 


Indu^ry  and  for  FDA  Review- 
on  510(k)   Submis- 


Actjvity  Monitors:  Guidance 
isson  of  5l0(k)  Premarket 
(Replaces:  Premarket  Test- 
fur  Home  Uterine  Activity 
11.  1993) 


Submission  of  510(k)s  for 
magin"  Devices 


August  4,  1999 


Do 


Do 


How  to  Obtain  a  Hard  Copy 

of  the  Document 

(Name  and  Address,  Phone, 

FAX,  E-mail  or 

Internet) 


Do 


Do 


Do 


Do 


Do 


Do 


ODE/Division     of     Ophthalmic     Devices 
(DOD) 


Do 


July  30,  1999 


Augusts,  1999 


Indufetry:  Electro-optical  Sen- 
Vpvo  Detection  of  Cervical 
Precursors:  Submission 
IDE/PMA;  Draft 


August  25.  1999 


ODE/DOD 


Do 


Do 


Do 


Do 


ODE/Division  of  Reproductive,  Abdominal,  Do 

ENT  &  Radiological  Devices  (DRAERD) 


Do 


Do 


Diaft 


FOD:  Guidance  for  In-     August  12,  1999 
,— Medical  Glove  Guid- 
FDA  99-4257 


Indufetry— Device  Use  Safety: 
K  uman    Factors    in    Risk 


Office  of  Health  and  Industry  Programs 
(OHIP)/Division  of  Small  Manufacturers 
Assistance  (DSMA) 


Do 


Do 


Do 


Augusts,  1999  OH  IP/Division   of   Device   User   Programs 

and  Systems  Analysis  (DUPSA) 


Do 


nee:  The  Mammography 
StandartJs  Act  Final  Regulations 


January  14,  2000 


OHIP/Division    of    Mammography    Quality 
and  Radiation  Programs  (DMQRP) 


Federal  Register/Vol.  65,  No.  50/Tuesday,  March  14,  2000/Notices 


13777 


Name  of  Document 


Date  of  Issuance 


Compliance  Guidance:  The  Mammography    Decembers,  1999 
Quality  Standards  Act  Final  Regulations  \ 
Document  #3 


Compliance  Guidance — Mammography  Fa- 
cility Survey  and  Medical  Physicist  Quali- 
fication Requirements  Under  MQSA 


Mays.  1999 


Group  by  Intended  User 
or  Regulatory  Activity 


Do 


Do 


How  to  Obtain  a  Hard  Copy 

of  the  Document 

(Name  and  Address,  Phone, 

FAX,  E-mail  or 

Internet) 


Oo 


Do 


Compliance  Guidance — The  Mammography 
Quality  Standards  Act  Final  Regula- 
tions— Preparing  for  MQSA  Inspections 
(Replaces:  Compliance  Guidance — Pre- 
paring for  MQSA  Inspections  6/30/95) 


May  5,  1999 


Do 


Do 


Guidance  for  Request  and  Issuance  of  In- 
tehm  Notice  Letters  for  Mammography 
Facilities  Under  the  mammography  Qual- 
ity Standards  Act,  42  U.S.C.  Section 
263(b) 


May  4,  1999 


Do 


Do 


Addendum  to  the  Instructions  for  Com- 
pleting ■  FDA  Form  3500A  with  Coding 
Manual  (MEDWATCH)  (MDR) 


Guidance  for  Industry  and  FDA  Reviewers: 
Guidance  on  Immunotoxicity  Testing 


Guidance  for  Industry — CDRH  Standard 
Operating  Procedures  for  the  Identifica- 
tion and  Evaluation  of  Candidate  Con- 
sensus Standard  for  Recognition 


June  9,  1999 


Office    of    Surveillance    and    Biometrics 
(OSB) 


Do 


May  6,  1999 


Office  of  Science  and  Technology  (OST)/ 
Division  of  Life  Science  (DLS) 


August  6,  1999 


OST/ODE 


Do 
Do 


Guidance  for  Industry  on  the  Testing  of  Me- 
tallic Plasma  Sprayed  Coatings  on  Ortho- 
pedic Implants  to  Support  Reconsider- 
ation of  Postmarket  (Replaces:  Guidance 
for  Industry  on  the  Testing  of  Metallic 
Plasma  Sprayed  Coatings  on  Orthopedic 
Implants  to  Support  Reconsideration  of 
Postmarket— No  Date  Available) 


February  22,  1999 


OSB/Division   of   Postmarket   Surveillance 
(DPS) 


Do 


Withdrawals 


Name  of  Document 

Date  of  Issuance 

Group  by  Intended  User  or  Regulatory  Ac- 
tivity 

Date  Withdrawn 

Guidance  on  Premarket  Notification  510(k) 
for  Sterilizers  Intended  for  Use  in  Health 
Care  Facilities  March  3,  1993 

March  3,  1993 

00 

June  29,  1999 

Global   Harmonization   Task   Force   Study 
Group  3— Draft  Process  Validation  Guid- 
ance 

1998 

Do 

June  22,  1999 

Guidance   for   Industry   and   FDA   Staff- 
Guidance   on   Medical   Device  Tracking 
(FDAMA)  (Replaced  by:  Guidance  for  In- 
dustry   and    FDA    Staff — Guidance    on 
Medical  Device  Tracking  (FDAMA)  Janu- 
ary 24,  2000) 

February  12,  1999 

Do 

January  24.  2000 

Regulatory     Requirements     for     Medical 
Gloves— A  Workshop  Manual  FDA  Publi- 
cation No  96.4257 

September  1,  1996 

OC/DOEII 

July  7,  1999 

13778 


Name  <  f  Document 


The  FDA  Export 
Act  of  1996/Ex 


R*fomn  and  Enhancement 
po  1  Certification 


Guidance  Documer  t 
Submissions  for 
brators 


Freedom    of 
Changes 


Info  mationy510(K)    Process 


Guidance  for  Off-tfte-Sheif  Software  Use  in    August  17,  1998 
Medical  Devices-|-Draft  Guidance 


Reexamination  of 
for  Liquid 
Level  Disinfectarts 


the  Evaluation  Process 
Chemical  Sterilants  and  High 


PMA  Summaries  of 
ness — Review  b^ 
Counsel  (blue  tKJok 


GuidarKe  for  the 

market 
Intravascular  Filters 


Submission  of  510(k)  Pre- 
Notificatjons   for   Cardiovascular 
-Version  1.0 


Guidance  for  Industry — Guidance 
Submission  of 
Applications   for 
Leads 


For  The 

(lesearch  and  Marketing 

Permanent   Pacemaker 


Outline  of 

Clinical  Investig^t 
plants  Under  a 


Outline  of  Recommended 
Animal         Labc  ratory 
Endosseous  Imp  lants 


Inform;  tion 


510(k) 
Hydroxy  apatite 
Endosseous  Imdiants 


510(k)   Informatior 
Coated  Titaniunn 


510(k)  Information 
Endosseous  Imf  lants 


Guidance 
Premarket 
Temporomandittilar 


Draft  Guidance  or 
of  Premarket 
mission   for 
and  High  Level 


Draft  Guideline 
tion  Device 


Guide   for   510(k 
Human  Dura  M|iter 


Draft  Guidarice 
plications  for 
Breast 


Prosthes  es 


Draft  Guidance 
Breast 


Prosthei  es 
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Withdrawals 


for  Abbreviated  510(k) 
n  Vitro  Diagnostic  Cali- 


Date  of  Issuance 


October  1,  1996 


1998 


May  15,  1997 


Safety  and  Effective- 
the  Office  of  General 
memo#P85-1) 


May  19,  1997 


July  25,  1986 


Group  by  Intended  User  or  Regulatory  Ac- 
tivity 


OC/DPO 


ODE 


Do 


Oo 


Do 


ODE/BlueBook 


Recomt+ended  Procedures  for  a 
ion  of  Endosseous  Im- 
0(k) 


£1 


Procedures  for 
Studies        of 


Needed         for    July  6,  1993 
Coated         Titanium 


February  11,  1997 


June  1,  1998 


1998 


1998 


ODE/DCRND 


Date  Withdrawn 


September  29,  1999 


June  29,  1999 


May  26,  1999 


Octobers,  1999 


January  1 1 ,  2000 


May  26,  1999 


December  13,  1999 


Do 


ODE/Division  of  Dental,  Infection  Control 
and  General  Hospital  Devices  (DDIGD) 


Do 


Needed  for  Ti- Powder 
Endosseous  Implants 


Needed  for  Metallurgical 


Document  for  the  Preparation  of 
[510(k)sl     for 
Joint  Implants 


Nol  ifications 


the  Content  and  Format 
riotification   (510(k))  Sub- 
Lie  uid   Chemical   Sterilants 
Disinfectants 


July  13,  1993 


August  12.  1993 


January  23,  1995 


December  18,  1997 


f(k  Reviewing  Spinal  Fixa- 
Sys  ems 


Review   of   Processed 


fol^  Preparation  of  PMA  Ap- 
Silicone  Inflatable  (Saline) 


iDr  Testing  of  Alternative 
(nonsilicone  gel-filled) 


January  9,  1997 


June  26.  1990 


January  18,  1995 


Do 


October  18,  1999 


May  5,  1999 


May  5,  1999 


Do 


Do 


Do 


Do 


Do 


ODE/DGRD 


Do 


Do 


Do 


Do 


Do 


January  11,2000 


June  1,  1999 


August  9,  1999 


August  16,  1999 


September  1,  1994        Do 


September  1,  1994 
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Withdrawals 


Name  of  Document 

Date  of  Issuance 

Group  by  Intended  User  or  Regulatory  Ac- 
tivity 

Date  Withdrawn 

Draft   Guidance  for   Preparation   of   FDA 
Submissions  of  Silicone  Gel-Filled  Breast 
Prostheses 

May  11,  1992 

Do 

August  16.  1999 

Guidance  for  Industry — Guidance  for  the 
Preparation  of  a  Premarket  Notification 
Application  for  Processed  Human  Dura 
Mater 

July  31,  1999 

Do 

September  7,  1999 

Technological  Reporting  For  Powered  Mus- 
cle Stimulator  510(k)  (EMS) 

January  1,  1993 

DO 

June  29,  1999 

Guidance  Document  for  the  Preparation  of 
Premarket  Notification  [510(k)]  Applica- 
tions for  Powered  Muscle  Stimulators, 
and  Ultrasound  Diathermy  and  Muscle 
Stimulators 

July  26.  1995 

Do 

June  29,  1999 

Electrical  Muscle  Stimulator  (EMS)  Labeling 
Indications;    Contraindications;       Wam- 
ings;  etc. 

July  11.  1985 

Do 

June  29,  1999 

Draft  Intraocular  Lens  (lOL)  Guidance  Doc- 
ument 

October  10,  1997 

ODE/DOD 

July  21,  1999 

Guidance  for  the  Content  of  Premarket  No- 
tifications for  Metal   Expandable   Biliary 
Stents 

February  5,  1998 

ODE/DRAERD 

June  29,  1999 

In-vivo  Devices  for  the  Detection  of  Cer- 
vical Cancer  and  its  Precursors:  Submis- 
sion Guidance  for  an  IDE  Draft  Docu- 
ment 

June  14,  1997 

Do 

May  26,  1999 

Premarket   Testing   Guidelines  for  Home 
Uterine  Activity  Monitors 

March  31,  1993 

Do 

June  2,  1999 

Information  for  Manufacturers  Seeking  Mar- 
keting   Clearance    of    Digital    Mammog- 
raphy Systems 

June  19,  1996 

Do 

June  29,  1999 

Obtaining  CDRH  Guidance  Documents 

March  29.  1999 

OHIP/DSMA 

May  11,  1999 

List  of  Current  CDRH  Addresses  for  Report 
Submission    and    Ordering    of    CDRH 
Forms 

July  30,  1996 

OHIP/DUPSA 

October  20,  1999 

Addendum  to  What  a  Mammography  Facil- 
ity Should  do  to  Prepare  for  an  MQSA  In- 
spection 

July  31,  1996 

OHIP/DMQRP 

May  12,  1999 

Compliance       Guidance— Preparing      for 
MQSA  Inspections 

June  30,  1995 

Do 

May  13.  1999 

Instmctions    for    completing    Semi-Annual 
Report,  Form  3419  (MDR) 

September  24,  1996 

OSB 

May  21.  1999 

Guidance  for  Industry  on  the  Testing  of  Me- 
tallic Plasma  Sprayed  Coatings  on  Ortho- 
pedic Implants  to  Support   Reconsider- 
ation of  Postmart<et 

No  date  available 

OSB/Division   of   Postmari<e1   Surveillance 
(DPS) 

January  7,  2000 

13780 


IV.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER) 


N  ime  of  Document 


ANDAs:  Blend  Unif(  fmity  Analysis 


ANDAs:  Impurities  i  i  Drug  Substances 


BA  and  BE  Studies 
ucts 


Bioavailability  and 


teoarthntis  (OA) 


Consumer-Directec 
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Applications  Covere  d  by  Section  505(b)(2) 


Average,  Population,  and  Individual  Approaches  to  Es- 
tablishing Bioequ  valence 


tor  Orally  Administered  Drug  Prod- 


Date  of  Issuance 


August  26,  1999 


Decemtter  3,  1999 


Decembers,  1999 


August  27,  1999 


August  27,  1999 


Bioequivalence   Studies  for  Nasal 


Aerosols  and  Na!  al  Sprays  for  Local  Action 


Catheter-Related  Eloodstream  Infections  -  Developing 
AntimicrotJial  Dru  )s  for  Treatment 


Changes  to  an  Approved  NDA  or  ANDA 


Clinical  Considerations  for  Accelerated  and  Traditional 
Approval  of  Anti^etroviral  Dmgs  Using  Plasma  HIV 
RNA  Measuremetits 


Clinical  Developmeit  Programs  for  Dnjgs,  Devices,  and 
Biological  Produ<  ts  Intended  for  the  Treatment  of  Os- 


Computerized  Syst  jms  Used  in  Clinical  Trials 


Broadcast  Advertisements 


June  2,  1999 


October  18,  99 


November  23,  1999 


September  1,  1999 


July  15,  1999 


May  10,  1999 


Disclosure  of  Matenals  Provided  to  Advisory  Commit- 
tees in  Connection  with  Open  Advisory  Committee 
Meetings  Convened  by  the  Center  for  Dnjg  Evalua- 
tion and  Resear 


ardh 
fol  I 


Draft  Guidance  for  Industry  on  Disclosing  Information 
Provided  to  Advisory  Committees  in  Connection  with 
Open  Advisory  Committee  Meetings  Related  to  the 
Testing  or  Apprdval  of  New  Drugs  and  Convened  by 
CDER,  Beginnin  j  January  1 ,  2000;  Availability 


Drug  Master  Files 
Availability 


E10  -  Choice  of  O  mtrol  Group  in  Clinical  Trials 


Establishing  Pregr  ancy  Registries 


Evaluation  of  Hum  in  Pregnancy  Outcome  Data 


for  Bulk  Antibiotic  Drug  Substances: 


August  9,  1999 


November  30,  1999 


December  22,  1999 


November  29,  1999 


September  24,  1999 


June  4,  1999 


In  Vivo  Metabolisn  ^rug  Interaction  Studies  -  Study  De- 
sign, Data  Analysis,  and  Recommendations  for  Dos- 
ing and  Labelinc 


June  4,  1999 


November  24,  1999 


Grouped  by  Intended  User 
or  Regulatory  Activity 


Generic  Dnjg  Draft 


Generic  Drug 


Procedural  Draft 


Biophannaceutic  Draft 


Oo 


How  to  Obtain  a  Hard 
Copy  of  the 
Document  (Name  and  Ad- 
dress, Phone, 
FAX,  E-mail  or  Internet) 


Office  of  Training  and 
Communication,  Drug  In- 
formation Branch,  Food 
and  Drug  Administration, 
5600  Fishers  Lane, 
Rockville,  Md  20857, 

Internet:  http:// 
www.fda.gov/cder/guid- 
anceAindex.htm 


Do 


Do 


Do 


Do 


Do 


Clinical  Antimicrobial  Draft 


Chemistry 


Clinical  Medical  Draft 


Do 


Compliance 


Advertising 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Procedural 


Procedural  Draft 


Chemistry 


ICH  Draft  -  Efficacy 


Clinical  Medical  Draft 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Clinical  Pharmacology 


Do 
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Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User 
or  Regulatory  Activity 

!      How  to  Obtain  a  Hard 

Copy  of  the 
:   Document  (Name  and  Ad- 
dress, Phone, 
FAX,  E-mail  or  Internet) 

In  Vivo  Phamiacokinetics  and  Bioavailability  Studies 
and  In  Vitro  Dissolution  Testing  for  Levottiyroxine  So- 
dium Tablets 

June  10,  1999 

Clinical  Medical  Draft 

Do 

Information    Request   and    Discipline    Review    Letters 
Under  the  Prescription  Drug  User  Fee  Act 

August  17,  1999 

Procedural  Draft 

Do 

Labeling  OTC  Human  Dnjg  Products  Using  a  Column 
Format 

December  1,  1999 

OTC  Draft 

Do 

Levothyroxine  Sodium 

August  18,  1999 

Clinical  Medk^l  Draft 

Do 

Major,  Minor,  Facsimile,  and  Telephone  Amendments 
to  Original  Abbreviated  New  Dnjg  Applications 

August  11,1999 

Generic  Drug 

Do 

Monoclonal  Antibodies  Used  as  Reagents  in  Drug  Man- 
ufacturing 

June  24,  1999 

Chemistry  Draft 

Do 

Nasal  Spray  and  Inhalation  Solution,  Suspension,  and 
Spray  Dmg  Products 

June  2,  1999 

Dq 

Do 

Nonconfraceptive  Estrogen  Class  Labeling 

September  27,  1999 

Labeling  Draft 

Do 

Phamiacokinetics  in   Patients  With  Impaired  Hepatic 
Function:  Study  Design,  Data  Analysis,  and  Impact 
on  Dosing  and  Labeling 

December  7,  1999 

Clinical  Ptiarmacok>gy 

Do 

Photosafety  Testing 

January  10,  2000 

Pharmacology/Toxkx)k)gy 

Do 

Possible  Dioxin/PCB  Contamination  of  Dmg  and  Bio- 
logical Products 

August  23,  1999 

Compliance 

Do 

Preparing  Data  for  Electronk;  Submission  in  ANDAs 

September  21,  1999 

Generic  Drug 

Do 

Q6B-Test  Procedures  and  Acceptance  Criteria  for  Bio- 
technological/Biological  Products 

August  18,  1999 

ICH-Quallty 

Do 

Qualifying  for  Pediatric  Exclusivity  Under  Section  505A 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act-Revised 

October  1,  1999 

Procedural 

Do 

S4A  Duration  of  Chronic  Toxicity  Testing  in  Animals 
(Rodent  and  Nonrodent  Toxicity  Testing) 

June  25.  1999 

ICH-Safety 

Do 

Submission  of  Abbreviated  Reports  and  Synopses  in 
Support  of  Mari(eting  Applications 

September  13,  1999 

Clinical  Medical 

Do 

Submission  of  Documentation  in  Drug  Applications  for 
Container  Closure  Systems  Used  for  the  Packaging 
of  Human  Drugs  and  Biologies 

July  7,  1999 

Chemistry 

Do 

Withdrawals 


Name  of  Document 

Date  Of  issuance             ^'^^^.'^^^^^^^S.^  ]           ^^'^  ^"^^^^ 

Alprazolam  Tablets  In  Vivo  Bioequivalence  and  In  Vitro 
Dissolution  Testing 

November  27.  1992 

Biopharmaceutic 

July  8,  1999 

Bumetanide  Tablets  In  Vivo  Bioequivalence  and  In  Vitro 
Dissolution  Testing 

■  '1 
April  23,  1993 

Do 

Do 

Carbidopa  and  Levodopa  Tablets  In  Vivo  Bioequiva- 
lence and  In  Vitro  Dissolution  Testing 

June  19,  1992 

Do 

Do 

Cefaclor  Capsules  and  Suspension  In  Vivo  Bioequiva- 
lence and  In  Vitro  Dissolution  Testing 

April  23,  1993 

Do 

Do 
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^  ame  of  Document 


Diflunisal  Tablets  Ir 
Dissolution  Testir  g 


Diltiazem  Hydrochldride  Tablets  In  Vivo  Bioequivalence 
and  In  Vitro  Dissolution  Testing 


Flurbiprofen  (tablet^) 
Vitro  Dissolution 


In  Vivo  Bioequivalence  and  In 
Testing 


Gemfibrozil  Capsules 
and  In  Vitro 


or  Tablets  In  Vivo  Bioequivalence 
Dissi>lution  Testing 


Guanabenz  Acetat( ! 
In  Vitro  Dissoluti(  n 


Hydroxychloroquin< 
lence  and  In  Vitn  i 


Indapamlde  (tablet^) 
Vitro  Dissolution 


In  Vivo  Bioequivalence  and  In 
Testing 


Ketoprofen 
Vitro  Dissolution 


(capsules)  In  Vivo  Bioequivalence  and  In 
Testing 


Leucovorin  Calciun 
and  In  Vitro 


(tablets)  In  Vivo  Bioequivalence 
Disst>lution  Testing 


Medroxyprogestero  ne 
equivalence  and  I 


Metoprolol  Tartrate  (tablets)  In  Vivo  Bioequivalence  and 
In  Vitro  Dissolution  Testing 


Nadolol  (tablets)  In 
Dissolution  Testi  ig 


Naproxen  (tablets) 
Dissolution  Testihg 


Nortriptyline 
equivalence  and 


Pentoxifylline 
equivalence  and 


Pindolol  (tablets)  I 
Dissolution  Testihg 


Piroxicam  (capsul^) 
Vitro  Dissolution 


Ranitidine 
lence  and  In 


VitiD 


Trazodone 
lence  and  In 


Vitia 


Waiver  Policy 


Withdrawals 


Vivo  Bioequivalence  and  In  Vitro 


Tablets  In  Vivo  Bioequivalence  and 
Testing 


Sulfate  (tablets)  In  Vivo  Bioequiva- 
Dissolution  Testing 


Acetate  (tablets)  In  Vivo  Bio- 
n  Vitro  Dissolution  Testing 


Date  of  Issuance 


May  16,  1992 


May  16,  1992 


June  6,  1995 


June  16,  1992 


April  23,  1993 


December  28,  1995 


April  23,  1993 


April  23,  1993 


August  4,  1988 


September  17,  1987 


Vivo  Bioequivalence  and  In  Vitro 


In  Vivo  Bioequivalence  and  In  Vitro 


Hydrochloride  (capsules)  In  Vivo  Bio- 
In  Vitro  Dissolution  Testing 


(extended- release  tablets)  In  Vivo  Bio- 
In  Vitro  Dissolution  Testing 


June  12,  1992 


May  16,  1992 


June  8,  1995 


June  12,  1992 


December  22,  1995 


Vivo  Bioequivalence  and  In  Vitro 


In  Vivo  Bioequivalence  and  In 
Testing 


Hydroctforide  (tablets)  In  Vivo  Bioequiva- 
Dissolution  Testing 


Hydrocfiloride  (tablets)  In  Vivo  Bioequiva- 
Dissolution  Testing 


Bioavailability  Polii  ies  and  Guidelines 


April  23,  1993 


June  15,  1999 


April  23,  1993 


April  30,  1988 


March  29,  1993 


N/A 


SUPAC-IR:  Immediate  Release  and  Solid  Oral  Dosage   '  October  21,  1997 
Forms;  Manufac  lunng  Equipment  Addendum 


Selegiline  Hydrocljionde  (tablets)  In  Vivo  Bioequiva-         |  December  22,  1995 
lence  and  In  Vit|o  Dissolution  Testing  I 


Grouped  by  Intended  User 
or  Regulatory  Activity 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Date  Withdrawn 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


July  8,  1999 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


Biopharmaceutic  Draft 


Biopharmaceutic  Draft 


Chemistry  Draft 


Biopharmaceutic 


Do 


Do 


February  26,  1999 


December  27,  1999 
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V.  Guidance  Documents  Issued  by  the  Center  for  Food  Safety  and  Applied  Nutrition  (CFSAN) 


Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  tfie 

Document  (Name  and  Address.  PfKKie, 

FAX,  E-mail  or  Internet) 

Antimicrobial  Food  Additives — Guidance 

July  1999 

Industry  and  Center  for  Food 
Safety  and  Applied  Nutrition 
Staff 

r^ark  Hepp,  Ph  D  ,  (HFS-215) 

OPA/CFSAN/FDA 

200  C  Street  S.W 

Wasfiington,  DC  20204 

202-418-3098 
Intemet:  fittp;//vm.cfsan.fda.gov/~dms/opa- 

antg.fitml 

Guidance  for  Industry — Preparation  of 
Premarket  Notifications  for  Food 
Contact  Substances — Chemistry 
Recommendations 

Sept.  1999 

Regulated  Industry 

l^itcfi  Cfieeseman,  Ph.D..  (HFS-215) 

OPA/CFSAN/FDA 

200  C  Street  S  W. 

Washington.  DC  20204 

202-418-3083 
Intemet:  http;//vm.cfsan.fda  gov/~dms/opa- 

pmnc.html 

Guidance  for  Industry — Preparation  of 
Premarket  Notifications  for  Food 
Contact  Substances— Toxicology 
Recommendations 

Sept.  1999 

Regulated  Industry 

Mitch  Cheeseman,  Ph  D.,  (HFS-215) 
OPA/CFSAN/FDA 
200  C  Street.  S.W. 
Washington,  DC  20204 
202-418-3083 

Intemet:  http://vm.cfsan.fda.gov/-dms/ 
opa-pmnt.html 

VI.  Guidance  Documents  Issued  by  the  Center  for  Veterinary  Medicine  (CVM) 


Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document  (Name  and  Address, 
Phone,  FAX,  E-mail  or  Intemet) 

Guidance  for  industry:  Chemistry, 
Manufacturing  and  Controls 
Changes  to  an  Approved  NADA 
or  ANADA:  Draft  Guidance 

June  1999 

Animal  Drug  Industry 

Communkations  Staff  (HFV-12), 
FDA/CVM,  7500  Standish  P) , 
Rockville.  MD  20855,  301-594- 
1755, 

FAX  301-594-1831 

Intemet:  http://www.fda.gov/cvm 

Draft  Guidance  for  Industry:  Good 
Clinical  Practices 

July  1999 

Do 

Do 

Guidance  for  Industry:  Efficacy  of 
Anthelmintics:  General  Recom- 
mendations: Draft  Guidance 

July  1999 

Do 

Do 

Guidance  for  Industry:  Stability 
Testing  for  Medicated  Premixes 
Draft  Guidance 

July  1999 

Do 

Do 

Guidance  for  Industry:  Impurities 
in  New  Veterinary  Drug  Sub- 
stances Draft  Guidance 

July  1999 

Do 

Do 

Guidance  for  Industry:  Impurities 
in  New  Veterinary  Medical  Prod- 
ucts Draft  Guidance 

July  1999 

Do 

Do 

Guidance  for  Industry:  Effk:acy  of 
Anthelmintics:  Specific  Rec- 
ommendations for  Bovines: 
Draft  Guidance 

July  1999 

Do 

Do 

Guidance  for  Industry:  Efficacy  of 
Anthelmintrcs:  Specific  Rec- 
ommendations for  Ovines:  Draft 
Guidance 

July  1999 

Do 

Do 

13784 


Name  of  Do  lument 


Guidance  for  Industry 
of  Analytical  Proc(  (di 
tion  and  Termindi  igy 


Guidance  for  Indust^- 
of  Analytical 
odology;  Final  Guidance 


Guidance  for  Industry 
Anthelmintics 
ommendations  foi 
Draft  Guidance 


Guidance  for  Industiy:  Manufac- 
ture and  Distribution  of  Unap- 
proved Piperazina  Products 
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— Validation 
lures:  Defini- 


Date  of  Issuance 


Grouped  by  Intended  User  or 
Regulatory  Activity 


July  1999 


Validation 
Procedures:  Meth- 


Efficacy  of 
Specific  Rec- 
Caprines: 


July  1999 


July  1999 


Guidance  for  Industry 
Dioxin/PCB 
Drug  and  Biologidal 


Possible 

Cont4mination  of 

Products 


Guidance  for  Industry— Consumer- 
Directed  Broadcast  Advertise- 
ments: Final  Gui<^nce 


Guidance  for  Industry:  Stability 
Testing  of  New  Veterinary  Dos- 
age Forms  VICH  pL4:  Final 
Guidance 


Guidance  for 
Testing  of  New 
Substances  and 
ucts  VICH  GL3: 


lndus*y:  Stability 
V  sterinary  Drug 
Medicinal  Prod- 
F  inal  Guidance 


Guidance  for 
mental  Impact 
(ElA's)  for 
Products  (VMP's; 
Draft  Guidance 


Indus^:  Environ- 
Asteessments 
Veterir  lary  Medicinal 
— Pfiase  I; 


Industry:  Quality  of 
=>roducts  in  the 
Stability  Test- 
Biotechnolpgical/  Biologi- 
GL  17:  Draft 


Guidance  for 
Biotechnological 
Veterinary  Field: 
ing  of 

cal  Products 
Guidance 


VICH 


Guidance  for 
Residual  Solvent^ 
Draft  Guidance 


Industry:  Impurities; 
VICH  GL  18: 


Guidance  for  Industry — Content 
and  Format  of 
Target  Animal 
Sections  and  Fi 
ports  for  Submisfeion 
sion  of  Therapei  t 
Non-Food  Animj  Is 


Guidance  for 
Testing: 
New  Vetennary 
stances  and  Me^ 
Final  Guidance 


Computerized  Sysjems  Used  in 
Clinical  Trials 


August  1999 


August  1999 


August  1999 


Do 


Do 


Do 


Do 


Do 


How  to  Obtain  a  Hard  Copy  of  the 
Document  (Name  and  Address, 
Phone,  FAX,  E-mail  or  Intemet) 


Do 


Do 


Do 


Do 


Do 


Do 


September  1999 


September  1999 


September  1999 


Ef  ectiveness  and 
Technical 
I  Study  Re- 

to  the  Divi- 
:ic  Drugs  for 


September  1999 


Do 


Do 


Do 


Do 


Do 


Do 


Do 


September  1999 


September  1999 


Siifety 


inai 


Indu^ry:  Stability 
Photost^bility  Testing  of 
irug  Sub- 
icinal  Products: 


Do 


Do 


Do 


Do 


Do 


September  1999 


October  1999 


Do 


Do 


Do 


Do 


Do 
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Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document  (Name  and  Address, 
Phone,  FAX,  E-mail  or  Internet) 

Dioxin  in  Anti-Caking  Agents  Used 
in  Animal  Feed  and  Feed  Ingre- 
dients 

October  1999 

Do 

Do 

Guidance  for  Industry— Evaluation 
of  the  Human  Health  Impact  of 
the  Microbial  Effects  of  Anti- 
microbial New  Animal  Drugs  In- 
tended for  Use  in  Food-Pro- 
ducing Animals 

December  1999 

Do 

Do 

Vn.  Guidance  Documents  Issued  by  OfiBce  of  Regulatory  Affairs 


Name  of  Document 

Date  of  Issuance 

Grouped  by  Intended  User  of 
Regulatory  Activity 

How  to  obtain  a  Hard  Copy  of  ttie 
Document  (Name  and  Address. 
Phone,  FAX,  E-mail  or  Internet) 

Guide  to  Inspections  of  Quality 
Systems 

August  1999 

FDA  Personnel 

Division  of  Emergency  and  Inves- 
tigational Operations  (HFC- 
130),  Office  of  Regional  Oper- 
ations, Food  and  Drug  Adminis- 
tration, 5600  Fishers  Lane, 
Rockville.  MD  20857,  301-627- 
5636 

Internet:  http  //www  fda  gov/ora/in- 
spect — ref/igs/qsrt/ 
OSITGUIDE.PDF 

Import  Alerts 

Continuously 

FDA  Personnel 

Freedom  of  Infonnatton  Staff 
(HFI-35),  Food  and  Drug  Ad- 
ministration, 5600  Fishers  Lane, 
Rockville,  N^D 

Intemet:  http;//www  fda  gov/orei/ 
fiars/ora — import — alerts.html 

Withdrawals 

Date  of  Issuance 

Grouped  by  Intended  User  or 
Regulatory  Activity 

Date  Withdrawn 

Compliance  Policy  Guide  (CPG), 
Chapter  3,  Sec.  305.100, 
Accupuncture  Devices  and  Ac- 
cessories (CPG  7124.11)  Re- 
voked: December  23,  1999. 

FDA  Personnel 

December  23,  1999 

Dated:  March  7,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-6117  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-2249] 

International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Veterinary  Medicinal  Products  (VICH); 
Final  Guidance  on  Stability  Testing  for 
Medicated  Premixes  (VICH  GL8); 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance  for 
industry  (#91)  entitled  "Stability 
Testing  for  Medicated  Premixes  (VICH 
GL8)."  This  guidance  document  has 
been  developed  for  veterinary  use  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinar>'  Medicinal  Products  (VICH). 
This  final  guidance  document  is  an 
annex  to  the  parent  guidance  VICH  GL3 
entitled  "Stability  Testing  of  New 
Veterinary  Drug  Substances  and 
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Products 


(fi 


i  iter 

tl  le! 


ithd 
Prem  xes 

t  le 


Medicinal 
guidance 
addresses  the 
stability  testing 
Type  A  medicate  d 
medicated  prem;  x 
final  guidance) 
for  approval  to 
Japan,  and  the 
DATES:  You  may 
comments  at  anj 
addresses:  Cop 
document  enti 
Medicated 
be  obtained  on 
CVM  home  page 
cvm/fda/mappgs  / 
without  Internet 
written  requests 
final  guidance  tc 
Staff  (HFV-12). 
Medicine.  Food 
Administration, 
Rockville.  MD 
addressed  adhes 
office  in , 

You  may  subn 
any  time  on  the 
document  to  the 
Team  (HFV-6), 
Medicine,  Food 
Administration, 
Rockville,  MD 

FOR  FURTHER 

Regarding  the 
Thompson, 
Medicine 
Administral 
Rockville, 
1798.e-mai 


"  This  final 
documfent  is  the  annex  and 
reqommendations  for 
veterinary  medicinal 
articles  (referred  to  as 
drug  products  in  the 
nded  for  submission 
European  Union. 
Uhited  States. 


sthompso@<  vm 


C.  Livin; 
Medicine 


gstc  ri 


Administral  ion 
Rockville,  NID 
5903.  e-mai 
Regarding  the 
William  G. 
Veterinary 
Food  and 
7500  Standfeh 
20855.  301 
wmarnane^cvm 


SUPPLEMENTARY 
I.  Background 

In  recent  year ; 
initiatives  have 
regulatory  authdrit 
associations,  an  i 
promote  the  international 
harmonization 
requirements.  F  DA 
efforts  to  enhanfe 
has  expressed  i 
scientifically-ba  sed 
technical  procei  lures 
development  of 
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submit  written 
time. 

es  of  the  final  guidance 
Stability  Testing  for 
(VICH  GL8)"  may 
Internet  from  the 
at  http://www.fda.gov/ 
vich.html.  Persons 
access  may  submit 
or  single  copies  of  the 
the  Communications 
>nter  for  Veterinary 
md  Drug 

7500StandishPl.. 
2|»855.  Send  one  self- 
ve  label  to  assist  that 
ng  your  requests, 
it  written  comments  at 
inal  guidance 
Policy  and  Regulations 
( Center  for  Veterinary 
md  Drug 

7500StandishPl.. 
2  )855. 
INFi  >RMAT10N  CONTACT: 
VICH:  Sharon  R. 
[Renter  for  Veterinary 

-3).  Food  and  Drug 
on.  7500  Standish  PL, 
20855. 301-594- 


(FFV 


ND 


(1-  FV 


.fda.gov,  or  Robert 
Center  for  Veterinary 
-1),  Food  and  Drug 
7500  Standish  PL. 
20855.  301-594- 
rlivings@cvm.fda.gov. 
guidance  document: 
^arnane.  Center  for 
Medicine  (HFV-140). 
Administration. 
PL.  Rockville.  MD 
827-6966.  e-mail: 
fda.gov. 


D-ug 


INFORMATION: 


many  important 
seen  undertaken  by 
ies.  industry 
individual  sponsors  to 


regulatory 

has  participated  in 
harmonization  and 
commitment  to  seek 
harmonized 
for  the 
pharmaceutical 


products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  veterinary  pharmaceutical  products 
in  the  European  Union,  Japan,  and  the 
United  States,  and  includes  input  from 
both  regulatory  and  industry 
representatives. 

The  VICH  meetings  are  held  under  the 
auspices  of  the  Office  International  des 
Epizootics  (OIE).  During  the  initial 
phase  of  the  VICH.  an  OIE 
representative  chairs  the  VICH  Steering 
Committee.  The  VICH  Steering 
Committee  is  composed  of  member 
representatives  from  the  European 
Conunission;  the  European  Medicines 
Evaluation  Agency;  the  European 
Federation  of  Animal  Health;  the 
Committee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agriculture;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Agriculture.  Forestry,  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand, 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'lndustrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

II.  Guidance  on  Stability  Testing 

In  the  Federal  Register  of  July  22. 
1999  (64  FR  39515).  FDA  published  the 
draft  guidance  entitled  "Stability 
Testing  for  Medicated  Premixes  (VICH 
GL8)."  giving  interested  persons  until 
August  23.  1999.  to  submit  comments. 
After  consideration  of  comments 
received  the  final  draft  guidance  was 
submitted  to  the  VICH  Steering 
Committee.  At  a  meeting  held  on 
November  16  through  19.  1999.  the 


VICH  Steering  Committee  endorsed  the 
final  draft  guidance,  VICH  GL8,  for 
industry. 

VICH  GL8  addresses  the  generation  of 
acceptable  stability  information  for 
submission  in  new  animal  drug 
applications  (referred  to  as  registration 
applications  in  the  final  guidance)  for 
Type  A  medicated  articles  containing 
new  molecular  entities.  This  guidance 
will  be  implemented  in  May  2000. 

This  final  guidance  document 
represents  the  agency's  current  thinking 
on  acceptable  stability  testing  of  Type  A 
medicated  articles.  The  document  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  will  not  operate  to  bind 
FDA  or  the  public.  Alternate  approaches 
may  be  used  if  they  satisfy  the 
requirements  of  applicable  statutes, 
regulations,  or  both. 

III.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
coimnents  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and.  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Dated;  March  3,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy . 
|FR  Doc.  00-6119  Filed  3-13-00;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4567-N-01] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Customer  Satisfaction  Survey  for 
Business  Partners  and  Multiclass 
Program  Participants 

agency:  Office  of  the  President  of 
Government  National  Mortgage 
Association  (Ginnie  Mae),  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  conaments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  15, 
2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
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this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sonya  Suarez,  Office  of  Policy,  Plaiming 
and  Risk  Management,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street,  SW,  Room  6226,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Suarez,  Ginnie  Mae,  (202)  708- 
2772  (this  is  not  a  toll-free  number)  for 
copies  of  the  proposed  fonns  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Customer 
Satisfaction  Survey  for  Business 


Partners  and  Multiclass  Program 
Participants. 

OMB  Control  Number,  if  applicable: 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
purpose  of  this  information  collection 
will  be  to  evaluate  existing  Ginnie  Mae 
services  and  programs.  This  request  to 
conduct  a  Ginnie  Mae  Customer 
Satisfaction  Survey  is  in  response  to 
Executive  Order  1 2862  on  setting 
customer  driven  standards.  They  survey 
will  be  used  to  evaluate  what  benefits 
would  be  needed  to  understand  and 
satisfy  Ginnie  Mae  customers,  program 
participants,  and  business  partners. 

Agency  form  numbers,  if  applicable: 
Not  applicable. 

Members  of  affected  public:  For-profit 
business  (mortgage  industry  trade 
associations,  securities  companies, 
accounting  firms,  law  firms,  service 
providers,  etc.). 


Estimation  of  the  Total  Numbers  of  Hours  Needed  To  Prepare  the  Information  Collection  Including 
Number  of  Respondents,  Frequency  of  Response,  and  Hours  of  Response 


Respondents 

Frequency  of 
response 

Hours  of  response 

Business  Partners 

50 
100 

15 
15 

750  minutes  or  12  5  hours. 
1500  minutes  or  25  hours. 

Multiclass  Securities  Program  Participants  

Status  of  the  proposed  information 
collection:  This  is  a  new  collection  of 
information  from  Ginnie  Mae's  Business 
Partners  and  Multiclass  Program 
participants. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  1,  2000. 
George  S.  Anderson, 
Executive  Vice  President,  Ginnie  Mae. 
(FR  Doc.  00-6142  Filed  3-13-00;  8:45  am) 
BILLING  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-12] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB;  Tenant 
Assessment  Subsystem  (TASS) 
Computer  Matching  income 
Verification 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 

soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  Due  Date:  April  13, 

2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  should  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Offic6 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 

mail  Wayne Eddins@HUD.gov; 

telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 


collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  fi^uency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  Also  Lists  the  Following 
Information 

Title  of  Proposal:  Tenant  Assessment 
Subsystem  (TASS)  computer  matching 
income  verification. 

OMB  Approval  Number:  2507-XXXX. 

Form  Numbers:  HUD-50073.  HUD- 
50074. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Real 
Estate  Assessment  Center  (REAC)  has 
developed  the  Tenant  Assessment 
Subsystem  (TASS)  to  identify  potential 
income  discrepancies  between  income 
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i  nd  that  reported  by 

tax  data  provided  by 
Service  and  the  Social 
Administration.  The  process  of 
I  ources  of  income  is 
T  matching 


reported  tenants 
POAs  with  Feder^ 
Internal  Revenue 
Security 
comparing  these 
referred  to  as  conlputei 


Information  collectioi 24,000 


Total  Estimateif 
37,500. 
Status:  New  co 

Authority:  Secti 
Reduction  Act  of 
amended. 


Dated:  March  8. ; 

Wayne  Eddins, 

Departmental 
Office  of  the  Chief  L 

(FR  Doc.  00-6143 

BILLING  CODE  4210-0l|« 


f  Repo  rt: 
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income  verification  (CMIV).  The 
information  collection  requested  will 
assist  REAC  obtain  accurate  results. 

Respondents:  Business  or  Other-for- 
Profit,  Non-for-Profit. 


Frequency  of  Submission:  Annually 
and  three  times  per  year  on  a  quarterly 
basis. 

Reporting  Burden: 


w     Frequency     ^ 


Numt>er  of 
respondants   '^    of  response 


Hours  per 
response 


Burden 
hours 


Burden  Hours: 

lection. 

3507  of  the  Paperwork 
44  U.S.C.  35,  as 


on 
li95 


;ooo. 


s  Management  Officer, 
{formation  Officer. 
Itled  3-13-00;  8:45  am] 


DEPARTMENT  GF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-45p7-N-10] 

Federal  Propertyj  Suitable  as  Facilities 
to  Assist  ttte  Hofieless 

AGENCY:  Office  oi  the  Assistant 
Secretary  for  Cor  imunity  Planning  and 
Development,  HI  JD. 
action:  Notice. 


SUMMARY:  This  n  jtice  identifies 
unutilized,  unde  utilized,  excess,  and 
surplus  Federal  i  iroperty  reviewed  by 
HUD  for  suitabili  ty  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  March  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Dtepartment  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  h  earing-  and  speech- 
impaired  (202)  7  )8-2565,  (these 
telephone  numbsrs  are  not  toU-fi-ee),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-75  88. 


SUPPLEMENTARY 
accordance  with 
court  order  in 
Homeless  v. 
No.  88-2503-O( 
publishes  a 
identifying 
excess  and  surp 
and  real  propert  i 
reviewed  for 
the  homeless. 

Today's  Notio  5 
announcing  that 


I  ^FORMATION:  In 
the  December  12,  1988 
N(  xtional  Coalition  for  the 
Veterans  Administration, 

(D.D.C.).  HUD 

Notifce,  on  a  weekly  basis, 

unut  lized,  underutilized, 

us  Federal  buildings 

that  HUD  has 

suitability  for  use  to  assist 


is  for  the  purpose  of 
no  additional 


properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated:  March  2,  2000. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 

Assistance  Programs. 

[FR  Doc.  00-5542  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 

Permit  Number  TE  023666-0 

Applicant:  Eric  R.  Britzke,  Teimessee 
Technological  University,  Cookeville, 
Tennessee. 

The  applicant  requests  a  permit  to 
take  (collect)  the  following  endangered 
species  throughout  their  entire  ranges: 
Gray  bat  (Myotis  grisecens),  Indiana  bat 
(Myotis  sodalis),  Ozark  big-eared  bat 
(Corynhorhinus  townsendii  ingens),  and 
the  Virginia  big-eared  bat 
(Corynhorhinus  townsendii  virginianus). 
Activities  are  proposed  for  the 
enhancement  of  survival  of  the  species 
in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 


31 


0.6 


37.500 


of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/713-5343);  FAX:  (612/713-5292). 

Dated:  March  8,  2000. 
Stanley  L.  Smith, 

Acting  Assistant  Regional  Director,  Ecological 
Services,  Region  3,  Fort  Snelling,  Minnesota. 
(FR  Doc.  00-6153  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4310-55-l> 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Decision  and  Availability  of 
Decision  Documents  on  the  Issuance 
of  Permits  for  incidental  Take  of 
Threatened  and  Endangered  Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  decision. 

SUMMARY:  Between  March  11,  1999  and 
February  11,  2000,  Region  1  of  the  Fish 
and  Wildlife  Service  issued  14  permits 
for  incidental  take  of  threatened  and 
endangered  species,  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended.  Of  the  14 
permits  issued,  3  are  associated  with 
implementation  of  a  Habitat 
Conservation  Plan  for  the  Delhi  Sands 
Flower-loving  Fly,  in  the  City  of  Rialto, 
California,  and  one  was  for  the  City  of 
Laguna  Woods,  California,  in 
association  with  the  Orange  County 
Central/Coastal  Natural  Community 
Conservation  Plan  (Central/Coastal 
Plan).  We  also  transferred  two 
previously  issued  permits  due  to 
changes  in  land  ownership.  One  transfer 
was  associated  with  the  Central/Coastal 
Plan  cmd  one  was  associated  with  The 
Bluffs  Habitat  Conservation  Plan. 

In  addition,  on  March  1, 1999,  we 
issued  a  permit  to  the  Pacific  Lumber 
Corporation.  This  permit  notice  was 
inadvertently  left  out  of  our  last  Notice 
on  the  issuance  of  permits  for  incidental 
take  of  threatened  and  endangered 
species. 
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Copies  of  the  14  permits,  2  transferred 
permits,  and  associated  decision 
documents  are  available  upon  request. 

ADDRESSES:  If  you  would  like  copies  of 
any  of  the  above  documents,  please 
contact  the  Fish  and  Wildlife  Service 
Reference  Service,  5430  Grosvenor 
Lane,  Suite  110,  Bethesda,  Maryland 
20814,  telephone  (800) 582-3421;  or  the 
Fish  and  Wildlife  Service,  Division  of 
Consultation  and  Conservation 
Planning,  911  N.E.  11th  Avenue,  4th 
Floor  East,  Portland,  Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Hollis,  Fish  and  Wildlife 
Biologist,  at  the  above  Portland,  Oregon 
address;  telephone  (503)  231-6241. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  and 
Federal  regulation  prohibit  the  take  of 


wildlife  species  listed  as  endangered  or 
threatened,  respectively.  Under  the  Act, 
the  term  "take"  means  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect  listed  wildlife,  or  to 
attempt  to  engage  in  any  such  conduct. 
The  Service  may,  under  limited 
circumstances,  issue  permits  to 
authorize  take  that  is  incidental  to,  and 
not  the  purpose  of,  carrying  out  an 
otherwise  lawful  activity.  Regulations 
governing  permits  for  threatened  and 
endangered  species  are  found  in  50  CFR 
17.32  and  17.22. 

Between  March  11,  1999,  and 
February  11,  2000,  Region  1  of  the 
Service  issued  the  following  permits  for 
incidental  take  of  threatened  and 
endangered  species,  pursuant  to  section 
10(a)(1)(B)  of  the  Act.  Each  permit  was 
issued  after  the  following 


determinations  were  made:  the 
application  had  been  submitted  in  good 
faith;  all  permit  issuance  criteria  were 
met,  including  the  requirement  that 
granting  the  permit  will  not  jeopardize 
the  continued  existence  of  the  species; 
and  the  permit  was  consistent  with  the 
Act  and  applicable  regulations, 
including  a  thorough  review  of  the 
environmental  effects  of  the  action  and 
alternatives,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969. 

Copies  of  these  permits  and 
associated  decision  documents  are 
available  upon  request.  Decision 
documents  for  each  permit  include 
Findings  and  Recommendations;  a 
Biological  Opinion;  and  either  a  Finding 
of  No  SigniHcant  Impact,  a  Record  of 
Decision,  or  an  Environmental  Action 
Statement. 


Name  of  permittee 


PALCO  Headwaters  

North  Peak  Partners,  LP  

City  of  Tfie  Dalles  

RMC  Lonestar,  Bonny  Doon  Quanies 

E-ZMIx,  Inc 

Antoninni  Trust 

Angelus  Block  Co.,  Inc  

Hanson  Aggregates  

Hord  

Nuevo/Torcti  

Teichart,  Esparto  Mining  Project  

Plum  Creek  1-90  Permit  Modification  .. 
Ox  Yoke  Road  Development 


Permit  No. 

Issuance  date 

TE828950-O 

03/01/99 

TE01 2768-0 

06A)7/99 

TE004366-0 

07/01/99 

TE844722-0 

08/05/99 

TE01 5985-0 

08/27/99 

TE01 5986-0 

08/27/99 

TE01 5987-0 

08/27/99 

TE01 3227-0 

09/03/99 

TE00325O-O 

09/30/99 

TE01 9489-0 

11/17/99 

TE01 9954-0 

12/20/99 

PRT-808398 

12/23/99 

TE021 326-0 

02/11/00 

Permit  Transfer  Associated  With  the 
BlufiEs  Habitat  Conservation  Plan 

In  addition  to  issuing  the  incidental 
take  permits  listed  above,  we  approved 
an  assumption  agreement,  dated  May 
21, 1999,  to  transfer  incidental  take 
permit  TE003  795-0  issued  October  19, 
1998.  This  agreement  formally 
recognized  the  transfer  of  title  from  East 
County  Investors  and  Greenbriar  Land 
Company  to  Warmington  Livermore 
Associates,  LP.  In  signing  the 
agreement,  Warmington  Livermore 
Associates,  LP  assumed  the  obligations 
of  The  Bluffs  Habitat  Conservation  Plan 
and  the  Assumption  Agreement  with 
Respect  to  the  Bluffs  Habitat 
Conservation  Plan.  The  assumption  by 
Warmington  Livermore  Associates,  LP 
did  not  result  in  a  new  analysis  of 


effects  or  change  the  requirements  of  the 
original  permit,  habitat  conservation 
plan,  or  implementing  agreement. 
Copies  of  the  executed  assumption 
agreement  and  transferred  permit  are 
available  upon  request. 

Incidental  Take  Permits  Associated 
With  the  CentralA:oastal  Plan 

On  January  21,  2000,  we  approved  an 
assumption  agreement  to  transfer 
incidental  take  permit  PRT-8 10581 
(issued  July  17,  1996)  from  Chandis 
Securities  Company  to  the  Headlands 
Reserve,  LLC.  This  agreement  formally 
recognized  transfer  of  title  of  land  and 
obligations  of  the  two  parties  with 
respect  to  this  permit  pursuant  to  the 
Central/Coastal  Plan. 

In  addition,  on  November  3,  1999  we 
issued  an  incidental  take  permit  to  the 


City  of  Laguna  Woods  in  association 
with  its  participation  in  the  Central/ 
Coastal  Plan.  The  Central /Coastal  Plan 
fully  anticipated  that  jurisdictions 
within  the  plan  boundaries  would  sign 
the  plan's  Implementing  Agreement  as 
participating  jiu-isdictions  following 
approval  of  the  plan  and  subsequently 
be  issued  an  incidental  take  permit. 
Provided  that  no  plan  revisions  or 
additional  impacts  were  determined  to 
be  associated  with  permit  issuance,  no 
revision  to  the  Service's  permit  decision 
documents  for  the  Central/Coastal  Plan 
would  be  necessary.  The  Service 
determined  that  no  plan  revisions  or 
additional  impacts  were  associated  with 
issuance  of  the  following  permits 
pursuant  to  the  Central /Coastal  plan. 
Copies  of  these  permits  and  assumption 
agreement  are  available  upon  request. 


Name  of  permittee 

Permit  No. 

■     ■     ■     ■    ■ 
Issuance  date 

City  of  Laguna  Woods  , ;... 

TE01 9204-0 
TE810581-1 

11/03/99 

Permit  Transfer  from  Chandis  Securities  to  Headlands  Reserve 

01/21/00 
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Dated:  March  7,  2^00 
Thomas  Dwyer, 
Deputy  Regional  Dii^ctor. 
Service,  Region  I , 
[FR  Doc.  00-6152 
BIUJNG  CODE  431&-SS-II 
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,  Fish  and  Wildlife 
Portland.  Oregon. 
Filed  3-13-00;  8:45  am] 


DEPARTMENT  O! '  THE  INTERIOR 

Geological  Surve  f 

Application  Noticle  Describing  the 
Areas  of  Interest  iind  Establishing  the 
Closing  Date  for  Receipt  of 
Applications  Under  the  National 
Earthquake  Hazards  Reduction 
Program  (NEHRPJ)  for  Fiscal  Year  (FY) 
2001 

agency:  Departmi  snt  of  the  hiterior,  U.S. 
Geological  Survej . 
ACTION:  Notice. 


SUMMARY:  Applici  tions  are  invited  for 
research  projects  mder  the  NEHRP. 

The  purpose  of  this  Program  is  to 
support  the  USGS  Earthquake  Hazards 
Program  by  provii  ling  products  for 
earthquake  loss  n  duction  to  the  public 
and  private  sectoi  s  and  by  carrying  out 
research  on  earth(  uake  occurrence  and 
effects. 

Applications  m  ly  be  submitted  by 
educational  instit  jtions.  private  firms, 
private  foundatio  is,  individuals,  and 
agencies  of  state  J  nd  local  governments. 
ADDRESSES:  The  f  rogram  announcement 
is  expected  to  be  ivailable  on  or  about 
March  10.  2000.  Vou  may  obtain  a  copy 
of  Announcemen  No.  O1HQPA0002 
from  the  USGS  Ci  intracts  and  Grants 
Information  Site  it  http:// 
www.usgs.gov/ccntracts/nehrp/  or  by 
writing  Brian  Heah,  U.S.  Geological 
Survey,  Office  of  Acquisition  and 
Federal  Assistanc  e — Mail  Stop  205A. 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192,  o\  by  fax  (702-648- 
7901). 

DATES:  The  cl 
applications  will 
2000.  The  actua 
specified  in 
01HQPA0002 

FOR  FURTHER 

Unger.  Earthqu 
Program — U.S. 
Stop  905.  12201 
Reston.  Virginia 
(703)648-6701. 
SUPPLEMENTARY 
for  this  program 
Earthquake  Haza  d 
1977,  Public  Law 
7701,  et.  seq.) 
Management  anc 
Federal  Domestic 
15.807. 


losir  g 


date  for  receipt  of 
36  on  or  about  May  10, 
:losing  date  will  be 
Ann(  uncement  No. 


INFORMATION 


ial<e 


CONTACT:  John 
Hazards  Reduction 
Geological  Survey,  Mail 
unrise  Valley  Drive, 
0192.  Telephone: 


s 


The 


lilFORMATION:  Authority 
contained  in  the 
s  Reduction  Act  of 
95-124  (42  U.S.C. 

Office  of 
Budget  Catalog  of 
Assistance  number  is 


Dated:  March  8,  2000. 
James  C.  Leupold, 

Chief,  Office  of  Program  Support. 

[FR  Doc.  00-6169  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4310-Y7-IKI 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tOR-020-1020-DE;  G  0-0-147] 

Notice  of  Meeting 

agency:  Bureau  of  Land  Management 
(BLM),  Bums  District. 

ACTION:  Meeting  Notice  for  the 
Southeast  Oregon  Resource  Advisory 
Council. 

SUMMARY:  The  Southeast  Oregon 
Resource  Advisory  Council  will  meet  at 
Treasure  Valley  Community  College. 
Weese  Building.  Room  W-10,  650 
College  Boulevard,  Ontario,  OR,  from  8 
a.m.  to  5  p.m..  Mountain  Standard  Time 
(MST),  on  Thursday,  April  13,  2000, 
and  sage  grouse  field  tour  from  4  a.m. 
to  12  p.m.  on  Friday,  April  14,  2000. 
Topics  to  be  discussed  by  the  Council 
include  Sage  Grouse  listing.  Interim 
Sage  Grouse  Guidelines  Update,  Steens 
Legislation  Update,  Redband  Trout 
Petition/Listing  Update.  Owyhee 
Litigation  Update,  Off-Highway  Vehicle 
Strategy  Presentation,  Interior  Columbia 
Basin  Ecosystem  Management  Update, 
and  such  other  matters  as  may 
reasonably  come  before  the  Council. 
The  entire  meeting  is  open  to  the  public. 
Public  comment  is  scheduled  for  11 
a.m.  to  11:30  a.m.  MST  on  Thursday. 
April  13.  2000. 

The  Southeast  Oregon  Resource 
Advisory  Council  will  meet  on  the 
following  dates  in  the  year  2000. 

7/20-21/2000:  Burns  District  Office, 

BLM,  Hines,  OR 
10/19-20/2000:  Lakeview  District 

Office.  BLM.  Lakeview.  OR 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
Southeast  Oregon  Resource  Advisory 
Council  may  be  obtained  from  Holly 
LaChapelle.  Resource  Assistant,  Burns 
District  Office,  HC  74-12533  Highway 
20  West,  Hines,  OR  97738;  (541)  573- 
4501,  or  HolIy_LaChapelle@or.bIm.gov 
or  our  web  site  at  http:// 
www.  or.  blm  .gov/SEOR-RA  C 

Dated;  March  6,  2000. 
Miles  R.  Brown, 

Andreivs  Resource  Area  Field  Manager. 
[FR  Doc.  00-6210  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1430-EU;  WYW  139970] 

Opening  of  National  Forest  System 
Land;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
temporary  segregative  effect  as  to  580.00 
acres  of  National  Forest  System  lands 
which  were  originally  included  in  ein 
application  for  exchange  in  the  Targhee 
National  Forest. 

EFFECTIVE  DATE:  March  14,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jimi 
Metzger,  BLM  Wyoming  State  Office, 
5353  Yellowstone  Rd.,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003,  307-775- 
6250. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  contained  in  43  CFR 
2091.3-2(b),  at  9  a.m.  on  March  14, 
2000,  the  following  described  lands  will 
be  relieved  of  the  temporary  segregative 
effect  of  exchange  application  WYW 
139970. 

Sixth  Principal  Meridian,  Wyoming 

T.  44N.,R.  118  W.. 

Sec.  16,  E'/i2.EV2WV2; 

Sec.  21,  NV2NE.NV2SENE. 
The  area  described  contains  580.00  acres  in 
Teton  County. 

At  9  a.m.  on  March  14.  2000.  the 
lands  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988)  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  BLM  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts. 
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Dated:  March  7,  2000. 

Jim  Paugh, 

Acting  Chief,  Mineral  &■  Lands  Authorization 
Group. 

[FR  Doc.  00-6154  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4310-22-l> 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Champlain  Valley  Heritage  Corridor 
Project;  Extension  of  Comment  Period 

The  pubUc  review  period  for  the  draft 
special  resource  study  of  the  Champlain 
Valley,  including  an  environmental 
assessment,  is  extended  for  30  days 
from  the  original  closing  date  of  March 
1,  2000.  It  will  now  close  on  April  1, 
2000.  The  National  Park  Service  is 
extending  the  period  of  public  review  to 
allow  interested  parties  more  time  to 
review  the  draft  study. 

In  accordance  with  P.L.  103-332,  the 
draft  special  resource  study  of  the 
Champlain  Valley  is  available  for  public 
review  and  comment.  A  special  resource 
study  is  used  by  the  National  Park 
Service  to  evaluate  a  resource  for 
national  significance  and  to  assess  its 
suitability  and  feasibility  for  possible 
federal  designation  and  for  further 
National  Park  Service  involvement. 
Based  on  the  results  of  this  assessment, 
the  study  presents  a  range  of  possible 
management  alternatives. 

The  draft  special  resource  study  for 
the  Champlain  Valley  is  available  for 
review  at  most  local  libraries  throughout 
the  Champlain  region  of  New  York  and 
Vermont.  Copies  are  also  available  from 
W.  Douglas  Lindsay,  Superintendent, 
Saratoga  National  Historical  Park,  648 
Route  32,  Stillwater,  NY  12170:  or  from 
Philip  B.  Huffman,  a  National  Park 
Service  contractor,  82  Church  Street, 
Burlington,  VT  05401.  For  further 
information,  call  Saratoga  National 
Historical  Park  at  518.664.9821, 
extension  206;  or  Mr.  Huffman  at 
802.865.4523.  Written  comments  will  be 
accepted  through  April  1,  2000  at 
Boston  Support  Office,  National  Park 
Service,  15  State  Street,  Boston,  MA 
02109,  Attn:  Marjorie  Smith. 

Sandra  Corbett, 

Acting  Superintendent. 

(FR  Doc.  00-6110  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4310-7(M> 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  March  15,  2000  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street  SW, 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  and  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Liv.  Nos.  731-TA-474-475 
(Review)(Chrorae-Plated  Lug  Nuts  from 
China  and  Taiwan) — briefing  and  vote. 
(The  Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  March  23,  2000.) 

5.  hiv.  No.  731-TA-469  (Review) 
(Electroluminescent  Flat-Panel  Displays 
from  Japan) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  March  27,  2000). 

6.  Outstanding  action  jackets:  (1.) 
Document  No.  (E)GC-OO-OOl: 
Administrative  matters. 

Pursuant  to  5  U.S.C.  552b(c)  and 
Commission  rule  19  CFR  201.36(b),  the 
Commission  has  unanimously 
determined  to  close  agenda  item  6  of  the 
meeting  of  Wednesday,  March  15,  2000, 
to  public  observation,  in  order  to  avoid 
disclosure  of  information  of  a  personal 
nature  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  General  Counsel  has 
certified  that  a  portion  of  the  meeting  is 
being  properly  closed  to  the  public  by 
the  Commission.  Persons  permitted  to 
attend  this  closed  portion  of  the  meeting 
include  Commissioners,  their  staff,  and 
other  Commission  personnel  who  need 
to  be  available  for  the  discussion  or  to 
conduct  the  meeting. 

In  accordance  with  Comimission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  March  8,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koeluike, 
Secretary. 

[FR  Doc.  00-6349  Filed  3-10-00;  1:50  pm] 
BILUNG  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Office  Of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

ACTION:  Request  0MB  Emergency 
Approval;  National  Center  for  Victims  of 
Crime:  Service  Referral  Questionnaire. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS)  has  submitted  the  following 
information  collection  request  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  March  22,  2000. 
If  granted,  the  emergency  approval  is 
only  valid  for  180  days. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  In  addition  to  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency 
approval,  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are  encouraged 
and  will  be  accepted  for  60  days  from 
the  date  listed  at  the  top  of  this  page  in 
the  Federal  Register.  Comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(4)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
emergency  approval  request,  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  COPS 
Office,  PPSE  Division.  1100  Vermont 
Ave,  NW,  Washington,  DC  20530-0001; 
attn:  Karen  Beckman.  Additionally, 
comments  may  be  submitted  to  COPS 
via  facsimile  to  202-633-1386,  attn: 
Karen  Beckman.  Comments  may  also  be 
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submitted  to  the  1  )epartment  of  Justice 
(DOJ),  Justice  Ma  lagement  Division, 
Information  Man<  gement  and  Security 
Staff,  Attention:  I  lepartment  Clearance 
Officer,  National  »lace.  Suite  1220, 1331 
Pennsylvania  Av(inue,  NW,  Washington, 
DC  20530.  Additi  anally,  comments  may 
be  submitted  to  D  OJ  via  facsimile  to 
202-514-1534. 

Overview  of  th  s  information 
collection: 

(1)  Type  of  Infcrmation  Collection: 
New  collection. 

(2)  Title  of  the  ^orm/CoUection: 
National  Center  f  )r  Victims  of  Crime: 
Service  Referral  C  [uestionnaire. 

(3)  Agency  fom  i  number,  if  any,  and 
the  applicable  co  nponent  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  PPSE/02.  Office 
of  Community  Oiiented  Policing 
Services,  U.S.  De  )artment  of  Justice. 

(4)  Affected  pu  ilic  who  will  be  asked 
or  required  to  remand,  as  well  as  a  brief 
abstract:  Approxhnately  10,000  victims' 
services  organizations  nationwide  will 
be  asked  to  respo  id.  The  Service 
Referral  Question  naire  will  allow  the 
National  Center  f  )r  Victims  of  Crime 
(NCVC)  to  colled  information  on  agency 
name,  contact  inlormation,  types  of 
services  providec  to  crime  victims, 
types  of  crime  vi(  tims  primarily  served 
by  the  orgemizati(  in,  and  to  request 
permission  to  alli  )w  the  NCVC  to 
include  the  listin ;  in  its  service 
database  on  its  w  jbsite. 

NCVC  will  use  the  information 
collected  to  prov  de  referral  assistance 
to  victims  of  crin  e  who  request 
information  via  t  le  telephone  through  a 
toll-free  number,  e-mail,  general  mail 
and  the  NCVC  wi  (bsite. 

(5)  An  estimati  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  iverage  respondent  to 
respond:  Surveys  will  be  administered 
by  telephone  to  approximately  10,000 
victims'  service  c  rganizations 
nationwide.  The  survey  will  also  be 
available  to  resp(  ndents  via  the  NCVC 
website  to  allow  an-line  completion. 
Administrative  p  reparation  and  survey 
completion  will  ake  approximately  0.25 
hours  per  respon  dent  (there  is  no  record 
keeping  biu-den  i  Dr  this  collection). 

(6)  An  estimati '  of  the  total  public 
burden  (in  hours  I  associated  with  the 
collection:  Appn  iximately  2,500  hours. 
If  additional  info  rmation  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Office  ,  United  States 
Department  of  Ju  stice.  Information 
Management  anc  Security  Staff,  Justice 
Management  Di\  ision.  National  Place, 
Suite  1220,  1331  Pennsylvania  Avenue, 
NW,  Washingtor  .  DC  20530. 


Dated:  March  8.  2000. 
Brenda  E.  Dyer, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  00-6234  Filed  3-13-00:  8:45  am] 
BILUNG  CODE  441(MkT-M 

DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Telecommunications  Contracts  and 
Audit  Unit;  Agency  information 
Collection  Activities:  Current 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Extension  of  a  Currently 
Approved  Collection;  Cost  Recovery 
Regulations,  Communications 
Assistance  for  Law  Enforcement  Act  of 
1994. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation, 
Commimications  Assistance  for  Law 
Enforcement  Act  (CALEA) 
Implementation  Section,  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Office  of 
Management  and  Budget  approval  is 
being  sought  for  the  information 
collection  listed  below.  The  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
December  28,  1999,  allowing  for  a  60- 
day  public  comment  period. 

"The  piupose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  April  13,  2000.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice, 
Justice  Management  Division, 
Information  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  1220,  National  Place,  1331 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Cost 
Recovery  Regulations,  Commimications 
Assistance  for  Law  Enforcement  Act  of 
1994. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Federal  Bureau  of  Investigation, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  This  rule 
establishes  the  procediu-es  whereby 
telecommunications  carriers  can  recover 
the  costs  associated  with  complying 
with  the  Communications  Assistance  for 
Law  Enforcement  Act,  which  went  into 
effect  on  October  25,  1994. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  average  time  burden 
of  the  approximately  3,000  respondents 
to  provide  the  information  requested  is 
approximately  four  hours  per 
teleconununications  switch 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  biuden 
to  provide  the  information  necessary  to 
file  a  claim  under  the  Cost  Recovery 
Regulation  is  approximately  46,000 
annual  burden  hoius. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Information 
Management  and  Security  Staff,  Suite 
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1220,  National  Place.  1331  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20530. 

Dated:  March  9,  2000. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

|FR  Doc.  00-6235  Filed  3-13-00;  8:45  am) 
BILUNG  CODE  4410-02-M 

DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

GALEA  Implementation  Section; 
Agency  Information  Collection 
Activities:  Current  Collection; 
Comment  Requested 

ACTION:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection,  flexible 
deployment  assistance  guide. 

The  Department  of  Justice.  Federal 
Bureau  of  Investigation. 
Communications  Assistance  for  Law 
Enforcement  Act  (GALEA) 
Implementation  Section,  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Office  of 
Management  and  Budget  approval  is 
being  sought  for  the  information 
collection  listed  below.  The  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
December  28.  1999.  allowing  for  a  60- 
day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  April  13,  2000.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice, 
Justice  Management  Division, 
Information  and  Security  Staff. 
Attention:  Department  Clearance 
Officer.  Suite  1220,  National  Place,  1331 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Flexible  Deployment  Assistance  Guide. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Federal  Biu'eau  of  Investigation. 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  The  Flexible 
Deployment  Assistance  Guide  has  been 
developed  to  assist  the 
telecommunications  industry  in  meeting 
its  obligations  under  the 
Communications  Assistance  for  Law 
Enforcement  Act,  47  U.S.C.  1001-1010 
(1994). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  average  time  burden 
of  the  approximately  5,000  respondents 
to  provide  the  information  requested  is 
approximately  four  hours  and  fifteen 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  provide  the  information  requested  by 
the  Flexible  Deployment  Assistance 
Guide  is  approximately  21,250  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer.  United  States 
Department  of  Justice,  Justice 
Management  Division,  Information 
Management  and  Security  Staff.  Suite 
1220.  National  Place.  1331  Pennsylvania 
Avenue.  NW.  Washington.  DC  20530. 


Dated:  March  9,  2000. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

[PR  Doc.  00-6237  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired:  Census  of 
State  and  Federal  Adult  Correctional 
Facilities. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  collection  was  previously 
published  in  the  Federal  Register  on 
August,  17,  1999,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  Bureau  of  Justice 
Statistics. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  April  13, 
2000.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu-  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  Collection: 
Reinstatement,  with  change,  of  a 
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previously  a 
which  approval 

(2)  Title  of  the 
Census  of  State 
Correctional  Faci 


ppro  ^ed  collection  for 
1:  as  expired. 

'orm  Collection:  2000 
apd  Federal  Adult 
ities. 


(3)  Agency  f on.  \ 
the  applicable  c 
Department  of  Justice 
collection;  Forms 
Statistics,  Bureau 
Office  of  Justice 
Department  of  Juitice 

(4)  Affected  pu  ilic 
or  required  to  re^ond 
abstract  Federal 
The  Census  of 
Correctioncil  Facilities 
quinquennial  Census 
Federal  Correct 
only  data  collection 
a  comprehensive 
characteristics  of 
facilities,  programs 
throughout  the 
will  be  used  by 
officials,  together 
administrators, 
makers  to  assess 
patterns  in  the  N 
facilities  and  populations 


number,  if  any,  and 
omponent  of  the 

sponsoring  the 
CJ-43.  Corrections 
of  Justice  Statistics, 
l|rograms,  United  States 

who  will  be  asked 
as  well  as  a  brief 
i  nd  State  Government, 
and  Federal  Adult 
is  the 

of  State  and 
1  Facilities  is  the 
effort  that  provides 
assessment  of  the 
State  correctional 

and  staffs 
ited  States.  The  data 
Djepartment  of  Justice 

with  prison 
r(  searchers,  and  policy 
he  current  trends  and 
tion's  correctional 


'  Sti  ite 


(5)  An  estimate 
respondents  and 
estimated  for  an 
respond.  1,750 
an  average  3.0 

(6)  An  estimate 
burden  (in  hours 
collection:  5.250 
hours. 


D  I'er 


If  you  have  additional 
suggestions,  or 
proposed  information 
instrument  with 
additional  inforniat 
Mrs.  Brenda  E 
Officer.  United  S 
Justice,  Informati  an 
Security  Staff,  Justice 
Division,  Suite  1 
Center.  1331  Penjisyl 
Washington,  DC 

Dated:  March  3. 
Brenda  E.  Dyer, 
Department  Deput 
States  Department 
IFR  Doc.  00-6236 
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of  the  total  number  of 
the  amount  of  time 
werage  respondent  to 

re  spondents  each  taking 

hojurs  to  respond. 

of  the  total  public 
associated  with  the 
otal  annual  burden 


comments, 
a  copy  of  the 
collection 
nstruction,  or 
ion,  please  contact 
Deputy  Clearance 
ates  Department  of 
Management  and 
Management 
20,  Washington 

vania  Avenue,  NW, 
fc0530. 

000. 

Clearance  Officer,  United 

}f  Justice. 

iled  3-13-00;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1266] 

■Meeting  of  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Announcement  of  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 
meeting. 

DATES:  A  meeting  of  the  advisory 
committee,  chartered  as  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
will  take  place  in  the  District  of 
Columbia  on  Friday,  March  31,  2000, 
beginning  at  1  p.m.  and  ending  at  3 
p.m.,  ET. 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Department  of  Justice,  Office 
of  Justice  Programs,  Main  Conference 
Room,  3rd  Floor,  810  7th  Street,  NW. 
Washington,  DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Altman,  Program  Manager,  Juvenile 
Justice  Resource  Center  at  (301)  519- 
5721.  [This  is  not  a  toll-fi-ee  number]. 

SUPPLEMENTARY  INFORMATION:  The 

Coordinating  Council,  established 
pursuant  to  section  3(2)A  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  will  meet  to  carry  out  its  advisory 
functions  under  Section  206  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended. 
This  meeting  will  be  open  to  the  public. 
Members  of  the  public  who  wish  to 
attend  the  meeting  should  notify  the 
Juvenile  Justice  Resource  Center  at  the 
number  listed  above  by  5:00  p.m.  on 
Tuesday,  March  21,  2000.  For  security 
purposes,  picture  identification  will  be 
required. 

Dated:  March  8,  2000. 
)ohn  Wilson, 

Acting  Administrator.  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

[PR  Doc.  00-6135  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Proposed  collection;  comment  request 

agency:  Employment  Standards 
Administration.  Department  of  Labor. 
ACTION:  Noice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95}  [44  U.S.C.  3506{c){2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of  the 
reporting  and  recordkeeping 
requirements  of  Regulations  29  CFR, 
Part  520;  the  Application  for 
Authorization  to  Employ  a  Student- 
Learner  at  Subminimum  Wages,  Form 
WH-205,  and  the  Application  for  a 
Certificate  to  Employ  Messengers/ 
Learners  at  Subminimum  Wages.  Form 
WH-209.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 
notice. 

DATE:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  within  60 
days  of  the  date  of  this  Notice. 
ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW,  Room  S-3201,  Washington. 
DC  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  number),  fax  (202) 
693-1451. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Regulations  2^  CFR  Part  520  require 
the  Secretary  of  Labor,  to  the  extent 
necessary  to  prevent  curtailment  of 
employment  opportunities,  to  provide 
"by  regulations  or  by  orders"  for 
employment  under  special  certificates 
of  categories  of  workers  who  may  be 
paid  less  than  the  statutory  minimum 
wage.  This  section  also  authorizes  the 
Secretary  to  set  limitations  on  such 
employment  as  to  time,  number. 
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proportion  and  length  of  service.  These 
workers  include  apprentices, 
messengers  and  learners,  including 
student-learners,  and  student-workers. 
Form  WH-209  is  an  application  for  a 
certificate  authorizing  an  employer  to 
employ  learners  and/or  messengers  at 
subminimum  wage  rates  for  a  period  up 
to  one  year.  Form  WH-205  is  used  by 
the  employer  to  obtain  certificates  to 
employ  student-learners  at  wages  lower 
than  the  Federal  minimum  wage  to 
prevent  curtailment  of  opportunities  for 
employment. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  conunents 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


m.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  it 
responsibility  to  administer 
subminimum  wage  programs  in 
accordance  with  the  Fair  Labor 
Standards  Act. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Employment  Under  Special 
Certificates  for  Apprentices,  Messengers 
and  Learners  (Including  Student- 
Learners). 

OMB  Number:  1215-0192. 

Agency  Number:  WH-205;  WH-209. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  Institutions; 
State,  Local  or  Tribal  Government; 
Individuals  or  households. 


Total 
respondents 

Frequency 

Total                Average  time  per 
responses                  response 

Burden 
hours 

WH-209  

1 
650 

Annually 

Annually 

0  1  20  minutes 

0 

WH-205                 

650    30  minutes 

325 

Estimated  Total  Burden  Hours:  325. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  234.36. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  7,  2000. 
Margaret  J.  Sherrill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management.  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  00-6207  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

IMedical  Child  Support  Working  Group; 
Meeting 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(FACA),  notice  is  given  of  the  date  of 
the  eighth  meeting  of  the  Medical  Child 
Support  Working  Group  (MCSWG).  The 
Medical  Child  Support  Working  Group 
was  jointly  established  by  the 


Secretaries  of  the  Department  of  Labor 
(DOL)  and  the  Department  of  Health  and 
Human  Services  (DHHS)  under  section 
401(a)  of  the  Child  Support  Performance 
and  Incentive  Act  of  1998.  The  purpose 
of  the  MCSWG  is  to  identify  the 
impediments  to  the  effective 
enforcement  of  medical  support  by  State 
child  support  enforcement  agencies,  and 
to  submit  to  the  Secretaries  of  DOL  and 
DHHS  a  report  containing 
recommendations  for  appropriate 
measures  to  address  those  impediments. 
DATES:  The  eighth  meeting  of  the 
MCSWG  will  be  held  on  Thursday, 
March  30th,  2000,  from  1:00  p.m.  to 
approximately  2:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  6th  Floor  Auditorium,  Aerospace 
Building,  901  D  St.  SW,  Washington, 
DC.  All  interested  parties  are  invited  to 
attend  this  public  meeting.  Seating  may 
be  limited  and  will  be  available  on  a 
first-come,  first-serve  basis.  Persons 
needing  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodation,  should  contact  the 
Executive  Director  of  the  Medical  Child 
Support  Working  Group,  Office  of  Child 
Support  Enforcement  at  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Samara  Weinstein.  Executive  Director, 
Medical  Child  Support  Working  Group, 
Office  of  Child  Support  Enforcement, 
Fourth  Floor  East,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447 
(telephone  (202)  401-6953;  fax  (202) 
401-5559;  e-mail: 


sweinstein@acf.dhhs.gov).  These  are  not 
toll-free  numbers.  The  date,  location 
and  time  for  subsequent  MCSWG 
meetings  will  be  announced  in  advance 
in  the  Federal  Register.  However,  it  is 
expected  this  will  be  the  last  meeting. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2)  (FACA).  notice  is 
given  of  a  meeting  of  the  Medical  Child 
Support  Working  Group  (MCSWG).  The 
Medical  Child  Support  Working  Group 
was  jointly  established  by  the 
Secretaries  of  the  Department  of  Labor 
(DOL)  and  the  Department  of  Health  and 
Human  Services  (DHHS)  under  section 
401(a)  of  the  Child  Support  Performance 
and  Incentive  Act  of  1998  (Pub.  L.  105- 
200). 

The  purpose  of  the  MCSWG  is  to 
identify  the  impediments  to  the 
effective  enforcement  of  medical 
support  by  State  child  support 
enforcement  agencies,  and  to  submit  to 
the  Secretaries  of  DOL  and  DHHS  a 
report  containing  recommendations  for 
appropriate  measures  to  address  those 
impediments.  This  report  will  include: 
(1)  Recommendations  based  on 
assessments  of  the  form  and  content  of 
the  National  Medical  Support  Notice,  as 
issued  imder  proposed  regulations;  (2) 
appropriate  measures  that  establish  the 
priority  of  withholding  of  child  support 
obligations,  medical  support 
obligations,  arrearages  in  such 
obligations,  and  in  the  case  of  a  medical 
support  obligation,  the  employee's 
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portion  of  any  he  alth  care  coverage 
premium,  by  sue  i  State  agencies  in  light 
of  the  restriction!  on  garnishment 
provided  under  t  tie  III  of  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1671- 
1677);  (3)  appropriate  procedures  for 
coordinating  the  provision, 
enforcement,  anc  transition  of  health 
care  coverage  uni  ler  the  State  programs 
for  child  support  Medicaid  and  the 
Child  Health  Insi  irance  Program;  (4) 
appropriate  meas  ures  to  improve  the 
availability  of  alt  smate  types  of  medical 
support  that  are  <  side  from  health  care 
coverage  offered  iirough  the 
noncustodial  par  jnt's  health  plan,  emd 
unrelated  to  the  i  loncustodial  parent's 
employer,  incluc  ing  measures  that 
establish  a  nonci  stodial  parent's 
responsibility  to  share  the  cost  of 
premiums,  co-pa  mients,  deductibles,  or 
payments  for  ser  ices  not  covered  under 
a  child's  existing  health  coverage;  (5) 
recommendation  >  on  whether 
reasonable  cost  s  lould  remain  a 
consideration  un  ier  section  452(f)  of  the 
Social  Security  A  ct  ;  and  (6)  appropriate 
measures  for  elin  inating  any  other 
impediments  to  t  le  effective 
enforcement  of  n  edical  support  orders 
that  the  MCSWG  deems  necessary. 

The  membership  of  the  MCSWG  was 
jointly  appointee  by  the  Secretaries  of 
DOL  and  DHHS,  ind  includes 
representatives  of:  (1)  DOL;  (2)  DHHS; 
(3)  State  Child  Svipport  Enforcement 
Directors;  (4)  Sta  e  Medicaid  Directors; 
(5)  employers,  in  :luding  owners  of 
small  businesses  and  their  trade  and 
industry  represei  itatives  and  certified 


human  resource 
professionals;  (6 


ind  payroll 


support,  such  as 
organizations;  (8 


plan  administrators 
and  plan  sponsoi  s  of  group  health  plans 
(as  defined  in  set  tion  607(1)  of  the 
Employee  Retirei  aent  Income  Security 
Act  of  1974  (29  I  .S.C.  1167(1));  (7) 
children  potenti.  lly  eligible  for  medical 
phild  advocacy 
State  medical  child 
support  organiza  :ions;  and  (9) 
organizations  rep  resenting  State  child 
support  program 

Agenda 

The  agenda  foi 
review  and  appri  iveil 
report  to  the 
recommendati 


Sec:  etaries 


measures  to 
the  effective  en 
child  support  as 
May,  1999,  meet  ng 
four  (4) 

barriers,  issues 
recommendati 
between  full 
next  three 
October,  1999 
the  subcommittees 


tiors 


this  meeting  includes 
oftheMCSWG's 


contaimng 
lorts  for  appropriate 
addi  ess  the  impediments  to 
fqrcement  of  medical 
isted  above.  At  the 
the  MCSWG  formed 
subcomitittees  to  discuss 
ions,  and 
in  the  interim 
MCBWG  meetings.  At  the 
meetings  (August,  1999, 

November,  1999), 
presented  their  draft 


(ipti 


and 


recommendations  to  the  full  MCSWG 
for  further  discussion  and 
consideration.  At  the  January,  2000, 
meeting  the  MCSWG  discussed  the 
reconunendations  to  be  contained  in  the 
report  to  the  Secretaries.  At  this 
meeting,  the  MCSWG  will  review  and 
approve  the  actual  report. 

Public  Participation 

Members  of  the  public  wishing  to 
present  oral  statements  to  the  MCSWG 
should  forward  their  requests  to  Samara 
Weinstein,  MCSWG  Executive  Director, 
as  soon  as  possible  and  at  least  four 
days  before  the  meeting.  Such  request 
should  be  made  by  telephone,  fax 
machine,  or  mail,  as  shown  above.  Time 
permitting,  the  Chairs  of  the  MCSWG 
will  attempt  to  acconmiodate  all  such 
requests  by  reserving  time  for 
presentations.  The  order  of  persons 
making  such  presentations  will  be 
assigned  in  the  order  in  which  the 
requests  are  received.  Members  of  the 
public  are  encouraged  to  limit  oral 
statements  to  five  minutes,  but  extended 
written  statements  may  be  submitted  for 
the  record.  Members  of  the  public  also 
may  submit  written  statements  for 
distribution  to  the  MCSWG  membership 
and  inclusion  in  the  public  record 
without  presenting  oral  statements. 
Such  written  statements  should  be  sent 
to  the  MCSWG  Executive  Director,  as 
shown  above,  by  mail  or  fax  at  least  five 
business  days  before  the  meeting. 

Minutes  of  all  public  meetings  and 
other  documents  made  available  to  the 
MCSWG  will  be  available  for  public 
inspection  and  copying  at  both  the  DOL 
and  DHHS.  At  DOL,  these  documents 
will  be  available  at  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW, 
Washington,  DC  fi-om  8:30  a.m.  to  5:30 
p.m.  Questions  regarding  the 
availability  of  docimients  from  DOL 
should  be  directed  to  Ms.  Ellen 
Goodwin,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor, 
Department  of  Labor  (telephone  (202) 
219-^600,  ext.  119).  This  is  not  a  toll- 
free  number.  Any  written  conunents  on 
the  minutes  should  be  directed  to  Ms. 
Samara  Weinstein,  Executive  Director  of 
the  Working  Group,  as  shown  above. 

Signed  at  Washington,  DC,  this  9th  day  of 
March.  2000. 
Leslie  Kramerich, 

Acting  Assistant  Secretary  for  Pension  and 

Welfare  Benefits. 

[FR  Doc.  00-6255  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4S1fr-29-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meetings;  Notice  of 
Meetings 

TIME  AND  DATE:  10  a.m.,  Thursday, 

March  16.  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  from  a  Corporate  Federal 
Credit  Union  for  a  Regional  Field  of 
Membership  Amendment. 

2.  Advance  Notice  of  Proposed 
Rulemaking:  Part  742,  NCUA's  Rules 
and  Regulations,  Regulatory  Flexibility 
and  Exemption  Program. 

3.  Final  Rule:  Amendment  to  Part  701, 
NCUA's  Rules  and  Regulations,  Share 
Overdraft  Accounts. 

4.  NCUA's  "Results  Act"  2000  Annual 
Performance  Plan. 

RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 

March  16,  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  208  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

2.  Three  (3)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2),  (5),  (6),  (7) 
and  (9)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  00-6321  Filed  3-10-00;  11:26  am) 

BILUNG  CODE  7S35-01-M 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
DATES:  The  meeting  will  commence  at 
10:30  a.m.  on  Wednesday,  April  5,  2000. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Wayfarer  Inn,  121  S.  River  Road, 
U.S.  Route  3,  Bedford,  New  Hampshire. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Conunission, 
34  Barre  Street,  Suite  2,  Montpelier,  VT 
05602.  Telephone  (802)  229-1941. 

Authority:  7  U.S.C.  7256. 
Dated:  March  8,  2000. 
Kenneth  M.  Becker, 

Executive  Director 

[FR  Doc.  00-6155  Filed  3-13-00;  8:45  am] 

BILLING  CODE  1650-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Co.;  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  May  3, 1999,  application 
for  proposed  amendments  to  Facility 
Operating  License  Nos.  NPF—4  and 
NPF-7  for  the  North  Anna  Power 
Station,  Unit  Nos.  1  and  2,  located  in 
Louisa  County,  Virginia. 

The  proposed  changes  would  have 
deleted  and/or  relocated  the  additional 
primary-to-secondary  leak  rate  limits 
and  enhanced  leakage  monitoring 
requirements  imposed  following  the 
1987  steam  generator  tube  rupture 
event. 

The  Conunission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  June  2,  1999  (64 
FR  29716).  However,  by  letter  dated 
February  23,  2000,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  3,  1999,  and  the 
licensee's  letter  dated  February  23, 
2000,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
(http://wwrw.ruc.gov). 

Dated  at  Rockville,  Maryland,  this  7th  day' 
of  March  2000. 


For  the  Nuclear  Regulatory  Commission. 
Gordon  E.  Edison, 

Senior  Project  Manager,  Section  1 ,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-6196  Filed  3-13-00;  8:45  am) 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Intent  To  Prepare  a  Draft 
Supplement  to  the  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities 
and  To  Hold  Public  Meetings  for  the 
Purpose  of  Scoping  and  To  Solicit 
Public  Input  Into  the  Process 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Conunission  (NRC, 
the  Conunission)  intends  to  prepare  a 
draft  supplement  to  the  Final  Generic 
Environmental  Impact  Statement  (GEIS) 
on  Decommissioning  of  Nuclear 
Facilities  (NUREG-0586,  August  1988) 
and  to  hold  public  scoping  meetings  for 
the  purpose  of  soliciting  comments. 
Although  NUREG-0586  covered  all 
NRC-licensed  facilities,  this  supplement 
will  address  only  the  decommissioning 
of  nuclear  power  reactors. 

The  NRC  plans  to  hold  public  scoping 
meetings  in  four  regions  of  the  U.S.  on 
the  following  days  to  present  an 
overview  of  the  proposed  supplement  to 
the  GEIS  and  to  accept  public  comment 
on  its  proposal:  Midwest  (Chicago, 
Illinois,  area)  April  27,  2000,  Northeast 
(Boston,  Massachusetts,  area)  May  17, 
2000,  Southeast  (Atlanta,  Georgia,  area) 
June  13,  2000,  and  West  (San  Francisco, 
California,  area)  Jime  21,  2000.  The 
public  scoping  meetings  will  begin  at 
7:00  p.m.  and  continue  to  10:00  p.m. 
The  locations  of  these  meetings  and  any 
changes  to  the  dates,  which  are  not 
expected  to  be  more  than  one  day 
different  from  the  dates  set  forth  in  this 
notice,  will  be  announced  in  the 
Federal  Register  and  in  local  media 
nearer  the  actual  dates  of  the  meetings. 

All  meetings  will  be  transcribed  and 
will  include  (1)  a  presentation  by  the 
NRC  staff  on  the  reasons  for  preparing 
a  supplement  to  the  GEIS  and  the 
environmental  issues  related  to  power 
reactor  decommissioning  to  be 
addressed  in  the  GEIS,  and  (2)  the 
opportunity  for  interested  government 
agencies,  private  organizations,  and 
individuals  to  provide  comments. 
Anyone  wishing  to  attend  or  present 
oral  conunents  at  the  meetings  may  pre- 
register  by  contacting  Mr.  Dino  C. 
Scaletti  by  telephone  at  1-800-368- 
5642,  extension  1104,  or  by  Internet  to 


the  NRC  at  DGEIS@nrc.gov,  1  week  prior 
to  a  specific  meeting.  Members  of  the 
public  may  also  register  to  provide  oral 
comments  up  to  15  minutes  prior  to  the 
start  of  each  meeting.  Individual  oral 
comments  may  be  limited  by  the  time 
available,  depending  on  the  number  of 
persons  who  register.  If  special 
equipment  or  accommodations  are 
needed  to  attend  or  present  information 
at  the  public  meeting,  the  need  should 
be  brought  to  Mr.  Scaletti's  attention  no 
later  than  1  week  prior  to  a  specific 
meeting,  so  that  the  NRC  staff  can 
determine  whether  the  request  can  be 
accommodated. 

Any  interested  party  may  submit 
comments  related  to  the  NRC's  intent  to 
supplement  the  GEIS  for  consideration 
by  the  NRC  staff.  To  be  certain  of 
consideration,  comments  on  the  intent 
to  prepare  the  supplement  must  be 
received  by  July  15,  2000.  Comments 
received  after  the  due  date  will  be 
considered  if  it  is  practical  to  do  so.  At 
this  time,  comments  are  being  sought 
only  on  the  intent  to  prepare  the 
supplement.  The  NRC  staff  currently 
projects  issuance  of  the  draft 
supplement  for  comment  in  early  2001. 
Comments  on  the  draft  supplement  will 
be  solicited  at  that  time.  Written 
comments  should  be  sent  to 

Chief.  Rules  and  Directives  Branch.  Division 
of  Administrative  Services,  Mail  Stop  T-6 
D59,  U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Submittal  of  electronic  comments  may 
be  sent  by  the  Internet  to  the  NRC  at 
DGEIS@nrc.gov.  All  conunents  received 
by  the  Commission,  including  those 
made  by  Federal,  State,  and  local 
agencies.  Indian  tribes,  or  other 
interested  persons,  will  be  made 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.  in  Washington,  EX:. 
Also,  publicly  available  records  will  be 
accessible  electronically  ft-om  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://wwv^'.nrc.gov 
(the  Public  Electronic  Reading  Room). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dino  C.  Scaletti,  Decommissioning 
Section,  Project  Directorate  IV  & 
Decommissioning.  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Mr.  Scaletti  can  be  contacted 
at  the  aforementioned  telephone 
number. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  March.  2000. 
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For  the  Nuclear 
Dino  C.  Scaletti, 

Senior  Project  Maiiager. 
Section.  Project  Directorate 
Decommissioning. 
Project  Managemekit 
Reactor  Regu  iatioi 
IFR  Doc.  00-6198 
BILUNG  CODE  TSOO-Oi-P 
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NUCLEAR  REGULATORY 
COMMrSSION 
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Dated  at  Rockvif  le,  Maryland,  this  8th  day 
of  March  2000. 


For  the  Nuclear  Regulatory  Commission. 
Charles  E.  Rossi, 

Director,  Division  of  Systems  Analysis  and 
Regulatory  Effectiveness,  Office  of  Nuclear 
Regulatory  Research. 
[FR  Doc.  00-6197  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

(NUREG-1555  and  NUREG-1555, 
Supplement  1) 

Updated  Envlronntental  Standard 
Review  Plan:  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  prepared  an  update  to 
the  Environmental  Standard  Review 
Plan  for  the  review  of  environmental 
reports  for  nuclear  power  plants  (ESRP). 
The  draft  version  of  this  update  of  the 
ESRP  was  published  in  1997.  The 
updated  ESRP  is  contained  in  two 
documents,  NUREG-1555, 
"Environmental  Standard  Review 
Plan — Standard  Review  Plans  for 
Environmental  Reviews  for  Nuclear 
Power  Plants"  and  its  companion 
document  for  operating  license  renewal 
environmental  reviews,  NUREG-1555, 
Supplement  1,  "Standard  Review  Plans 
for  Environmental  Reviews  for  Nuclear 
Power  Plants — Supplement  1 :  Operating 
License  Renewal."  These  documents 
replace  the  ESRP  (NUREG-0555) 
originally  issued  in  1978. 
ADDRESSES:  The  updated  ESRP  in 
printed  paper,  3.5-inch  disks  and 
compact  disks  (CD)  versions  are 
available  for  inspection  and  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW  (Lower  Level), 
Washington,  DC  20555-0001,  and  can 
be  foimd  electronically  at  http:// 
www.nrc.gov/NRC/NUREGS/ 
indexnum.html  on  the  NRC  Web  site. 
Additionally,  publically  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room). 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Luehman,  Office  of  Nuclear 
Reactor  Regulation,  Mail  Stop  O-llFl, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-3150,  or  email  JGL@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  In  a  • 
Notice  of  Availability  published  in  the 
Federal  Register  on  October  3,  1997  (62 
FR  51915),  the  NRC  made  available 


NUREG-1555,  "Environmental 
Standard  Review  Plan — Standard 
Review  Plan  for  Environmental  Reviews 
for  Nuclear  Power  Plants  (Draft  Report 
for  Comment)."  As  stated  in  that  Notice 
of  Availability,  the  comment  period  for 
the  draft  report  expired  January  30, 
1998.  The  NRC  received  seven  letters 
providing  comments  on  the  draft  report. 
Three  letters  were  received  from  nuclear 
industry  groups,  two  letters  were 
received  from  nuclear  power  reactor 
licensees,  one  letter  was  submitted  by  a 
law  firm,  another  by  a  federal  agency, 
and  one  by  an  individual.  All  of  the 
comments  received  were  considered 
and  dispositioned.  One  comment 
received  concluded  that  the 
requirements  for  operating  license 
renewal  review  requirements  were 
difficult  to  extract  from  the  draft 
document  which  contained  review 
requirements  for  new  applications  as 
well  as  review  requirements  for 
operating  license  renewals.  In  response 
to  that  comment,  the  final  ESRP  was 
divided  and  now  consists  of  NUREG- 
1555  and  NUREG-1555.  Supplement  1, 
which  is  specifically  devoted  to 
operating  license  renewal  issues. 

hi  addition  to  updating  the  draft  ESRP 
to  reflect  the  comments  received,  the 
NRC  has  done  some  additional  updating 
to  reflect  recent  rulemaking  affecting  the 
environmental  reviews  required  for 
operating  license  renewal.  On 
September  3,  1999  (64  FR  48495),  the 
NRC  published  a  final  rule  expanding 
the  generic  findings  about  the 
environmental  impacts  due  to 
transportation  of  spent  fuel  and  nuclear 
waste  to  and  from  a  single  nuclear 
power  plant.  That  amendment  to  Part  51 
changed  the  transportation  of  spent  fuel 
and  nuclear  waste  from  a  Category  2 
issue  (an  issue  for  which  the  licensee 
would  have  to  perform  a  plant-specific 
analysis  of  the  impacts)  to  a  Category  1 
issue  (an  issue  for  which  the  licensee    • 
could  adopt  a  generic  analysis 
performed  by  the  NRC  staff).  The 
appropriate  ESRP  sections  have  been 
changed  to  reflect  the  rule  change. 

The  updated  ESRP  is  not  a  generic 
communication  that  proposes  new  NRC 
staff  positions  or  seeks  additional 
licensee  commitments.  It  does  not 
impose  new  or  revised  requirements  but 
simply  compiles  and  documents  NRC 
and  other  Federal  requirements,  and 
NRC  staff  positions.  The  ESRP  does  not 
explicitly  incorporate  State,  regional  or 
Native  American  tribal  agency 
requirements  that  may  also  need  to  be 
addressed  by  applicants  or  licensees. 

Work  activities  related  to  updating  the 
ESRP  were  performed  substantially  in 
Conformance  with  the  guidance  in 
NUREG-1447,  "Standard  Review  Plan 
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Update  £ind  Development  Program — 
Implementing  Procedures  Document," 
dated  May  1992.  NUREG-1447 
documents  the  results  of  developing  the 
major  work  assumptions  and  work 
processes  for  completing  the  standard 
review  plan  revision  process. 
Infonnation  protocols  and  process 
modifications  were  made  to  account  for 
changes  that  resulted  requirements 
outside  the  Atomic  Energy  Act  and  NRC 
regulations  including,  but  not  limited 
to,  the  National  Environmental  Policy 
Act,  the  Endangered  Species  Act,  the 
Presidential  executive  order  on 
environmental  justice,  guidance  from 
the  Council  on  Environmental  Quality, 
and  regulations  of  the  Environmental 
Protection  Agency  on  non-radiological 
issues.  The  entire  work  effort  and 
responsibility  for  updating  the  ESRP 
resides  in  the  NRC  Generic  Issues, 
Environmental,  Financial,  and 
Rulemaking  Branch,  which  coordinates 
with  the  appropriate  technical  review 
branches  and  essential  technical 
specialists  on  particular  issues. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  March,  2000. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director,  Division  of  Regulatory  Improvement 
Programs. 

[FR  Doc.  00-6195  Filed  3-13-00;  8:45  am] 
BILUNG  CODE  7590-01-P 


SECURITY  AND  EXCHANGE 
COMMISSION 

[Extension:  Rule  17a-6;  SEC  File  No.  270- 
433;  0MB  Control  No.  3235-0489] 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
D.C.  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  17a-6  (17  CFR  240.17a-6) 
permits  national  securities  exchanges, 
national  securities  associations, 
registered  clearing  agencies,  and  the 
Municipal  Securities  Rulemaking  Board 
(collectively,  "SROs")  to  destroy  or 
convert  to  microfilm  or  other  recording 
media  records  maintained  under  Rule 
17a-l  (17  CFR  240.1 7a-l),  if  they  have 


filed  with  the  Commission  a  plan  to 
destroy  or  dispose  of  records  and  the 
Commission  has  declared  such  plan 
effective. 

There  are  currently  23  SROs  required 
under  Rule  17a-l  to  maintain  certain 
records  and  that  could  receive  relief 
under  Rule  17a-6:  8  national  securities 
exchanges,  1  national  securities 
association,  13  registered  clearing 
agencies,  and  the  Municipal  Securities 
Rulemaking  Board.  Assuming  that  one 
of  these  respondents  might  file  a  plan  to 
destroy  or  dispose  of  records,  or  an 
amendment  thereto,  in  a  given  year, 
such  filing  would  require  approximately 
40  hours  per  respondent  to  complete. 
Thus,  the  total  compliance  burden  is  40 
hours.  At  an  approximate  cost  per  hour 
of  $100,  the  resulting  total  related  cost 
of  compliance  for  these  respondents  is 
$4,000  per  year  (40  hours  x  $100/ 
hour=$4,000). 

Compliance  with  Rule  17a-6  is 
required  only  in  order  to  obtain  the 
relief  it  offers  from  records  retention 
requirements.  If  an  eligible  SRO  plan  to 
destroy  or  dispose  of  records  will 
employ  conversion  onto  microfilm  or 
other  recording  medium,  the  SRO  shall 
(1)  be  ready  at  all  times  to  provide,  and 
immediately  provide,  easily  readable 
projection  of  the  microfilm  or  other 
recording  medium  and  easily  readable 
hardcopy  thereof,  (2)  provide  indexes 
permitting  the  immediate  location  of 
and  such  document  on  the  microfilm  or 
other  recording  medium,  and  (3)  in  the 
case  of  microfilm,  store  a  duplicate  copy 
of  the  microfilm  separately  from  the 
original  microfilm  for  the  time  required 
(17  CFR  240.1 7a-6(b)).  Information 
collected  under  Rule  1 7a-6  shall  not  be 
kept  confidential. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (a)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington.  DC  20503;  and  (b)  Michael 
E.  Bartell.  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Comments  must  be  submitted  to 
the  Office  of  Management  and  Budget 
within  30  days  of  this  notice. 


Dated:  March  7.  2000. 
lonathan  G.  Katz, 

Secretary. 

|FR  Doc.  00-6202  Filed  3-13-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42500;  File  No.  SR  ^BOE- 
99-44] 

Self-Regulatory  Organlztions;  Notice  of 
Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange,  Inc. 
To  Revised  the  Limits  on  New  Series 
of  Index  Options 

March  7.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19l)-^  thereunder,^ 
notice  is  hereby  given  that  on  August 
18,  1999,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  November  22,  1999,  the  CBOE 
submitted  to  the  Commission 
amendment  No.  1  to  the  proposed  rule 
change.  *  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  seeks  to  revise 
Interpretations  .01  and  .05  of  Exchange 
Rule  24.9,  "Terms'  of  Index  Option 
Contracts"  to  revise  the  limits  on  new 
series  of  index  options.  Under  the 
proposal,  the  requirement  that  new 
series  of  index  options  must  be 
"reasonably  related  to  the  current  index 
value  of  the  underlying  index"  would 
be  interpreted  to  permit  the  Exchange  to 
introduce  new  series  of  index  options  if 
their  strike  prices  are  within  30%  of  the 
current  index  value.  In  addition,  the 
proposal  would  permit  the  CBOE  to 
introduce  new  series  of  index  options 


'  15  U.S.C.  78s(b)(l). 

-17CFR240.19t>-4. 

■^  Amendment  No.  1  revised  the  proposal  to 
include  OEX  index  options  as  well  as  non-OEX 
index  options.  Amendment  No.  1  also  proposes  to 
permit  the  Exchange  to  introduce  new  series  of 
index  options  whose  strike  prices  are  more  than 
30%  away  from  the  current  index  value,  provided 
that  demonstrated  customer  interest  exists. .S'fy 
Letter  from  Christopher  R.  Hill,  attorney,  CBOE.  to 
Nancy  Sanow.  Senior  Special  Connsel.  Division  of 
Market  Regulation  (■Division"!,  Commission,  dated 
November  16.  1999  ("Amendment  No.  1"  ). 
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are  more  than  30% 
cUrrent  index  value,  so 
demonst)  ated  customer  interest 
new  series.  The  text  of 
change  is  available  at 
secretary,  the  CBOE, 


U.  Self-Regulatoi  7  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  wi  h  the  Commission,  the 
CBOE  included  s  tatements  concerning 
the  purpose  of  ai  id  hasis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  recf  ived  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examinei  1  at  the  places  specified 
in  Item  IV  below  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  ai  d  C  below,  of  the  most 
significant  aspec  ts  of  such  statements. 


A.  Self-Regulatoy 
Statement  of  the  Purp 
Statutory  Basis  j  Oi 
Change 
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represented  about  30%  of  the  index 
value  for  most  indexes  underlying 
Exchange-traded  options.  The  exchange 
has  represented  that  100  index  points 
currently  represents  about  7-8%  of  the 
current  index  value  for  many  indexes 
underlying  Exchange-traded  options, 
and  only  about  4%  for  the  NASDAQ  100 
index. 

In  the  order  that  first  approved 
Interpretation  .05  of  CBOE  Rule  24.9,* 
the  Commission  noted  that  the 
provision  would: 

[Ejnable  the  CBOE  to  respond  to  changing 
market  conditions  and  list  index  options 
series  that  pnavide  market  participants  with 
an  effective  means  to  transfer  risk  and 
implement  their  trading  strategies.  The 
Commission  believes  that  the  discretion  to 
list  additional  series  index  options  will  help 
to  ensure  the  consistent  availability  of  index 
options  series  tailored  to  meet  the  needs  of 
investors  during  periods  of  market  volatility. 

The  CBOE  believes  that  the  current 
form  of  Exchange  Rule  24.9  does  not 
allow  it  to  respond  to  changed  market 
conditions  or  provide  market 
participants  with  effective  risk 
management  strategies  in  rapidly  rising 
markets.  Moreover,  the  Exchange 
believes  that  CBOE  Rule  24.9  limits  the 
Exchange's  ability  to  list  strike  prices 
that  are  reasonable  and  realistic  in  light 
of  today's  market  values,  and  that  it 
further  prevents  the  Exchange  from 
listing  strike  prices  that  would  be 
attractive  to  customers. 

To  address  these  limitations,  the 
Exchange  proposes  to  amend 
Interpretations  .01  and  .05  of  CBOE  Rule 
24.9  to  define  "reasonably  related"  to 
mean  30%  of  the  current  index  value  for 
all  index  options.^  In  addition,  the 
proposal  would  permit  the  CBOE  to 
introduce  new  series  of  index  options 
whose  strike  prices  are  more  than  30% 
away  from  the  current  index  value,  as 
long  as  demonstrated  customer  interest 
existed  for  those  new  series. 

The  CBOE  believes  that  the  proposal 
will  benefit  CBOE  members  and  their 
customers.  Specifically,  the  CBOE 
believes  that  the  proposal  will  enhance 
the  Exchange's  flexibility  by  permitting 
the  Exchange  to  introduce  new  series  of 
index  options  as  warranted  by  market 
conditions,  and  by  eliminating  an 
outdated  formula  that  is  tied  to  a  fixed 


*  See  Securities  Exchange  Act  Release  No.  31683 
(Dee.  31,  1992).  58  FR  3307  (Jan.  8,  1993). 

■^The  Exchange's  proposal  would  therefore 
eliminate  the  distinction  between  OEX  index 
options.  LEAPS,  and  non-OEX  index  options  for 
purposes  CBOE  Rule  24.9  and  limits  on  new  series. 
The  Exchange  believes  that  the  distinction  between 
these  types  of  index  options  does  not  serve  any 
regulatory  purpose  tjecause  all  new  series  of  index 
options  have  the  same  capacity  implications 
irrespective  of  their  underlying  index.  See 
Amendment  No.  1 .  supra  note  3. 


number  of  index  points.  In  addition, 
changing  the  limits  from  a  fixed  number 
of  index  points  to  a  percentage  of  the 
current  index  value  will  help  to  ensure 
that  future  market  levels  do  not  impede 
the  Exchange  from  listing  new  strike 
prices  that  are  in  demand  because  of 
price  changes.  The  CBOE  believes  that 
the  revised  limits  will  enable  the 
Exchange  to  better  respond  to  the 
trading  needs  of  its  members  and  their 
customers. 

Additionally,  in  1996,  the 
Commission  approved  changes  to 
Interpretation  .01  of  CBOE  Rule  24.9  to 
revise  the  limits  on  new  series  of  OEX 
index  options.  The  revision  changed  the 
limits  from  flat  numbers  (in  that  case, 
the  number  of  strike  prices)  to 
percentages  of  the  current  index  value.^ 
At  that  time,  the  Commission 
determined  that  the  increased  level  of 
the  OEX  index  made  it  appropriate  to 
transition  from  flat  numbers  to 
percentage  parameters. 

The  Exchange  represents  that  the  new 
series  of  index  options  that  will  result 
from  this  proposed  rule  change  are 
within  the  Exchange's  and  OPRA's 
capacity.^  The  Exchange  has  indicated 
that  it  routinely  monitors  inactive 
option  contracts  and  removes  from 
listing  those  index  option  series  that  do 
not  have  open  interest  and  have  little 
chance  of  trading. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6  of  the  act.^ 
in  general,  and  with  Section  6(b)(5)  of 
the  Act,  in  particular,^  in  that  it  will 
promote  just  and  equitable  principles  of 
trade,  protect  investors  and  the  public 
interest,  and  remove  impediments  to 
and  perfect  the  mechanisms  of  a  free 
and  open  market.  The  Exchange  fiulher 
believes  that  the  proposal  will  allow  the 
Exchange  to  list  strike  prices  in 
response  to  the  historically  high  market 
prices  in  a  manner  that  addresses  the 
needs  of  its  valued  customers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiulherance 
of  the  purposes  of  the  Act. 


"See  Securities  Exchange  Act  Release  No.  37815 
(Oct.  11,  1996).  61  FR  54693  (Oct.  21,  1996). 

'The  Exchange  has  represented  that  it  will  obtain 
and  submit  a  letter  from  the  Options  Price 
Reporting  Authority  ("OPRA")  confirming  that  the 
new  strike  prices  expected  to  be  generated  by  the 
proposal  are  within  the  capacity  of  OPRA.  See 
Amendment  No.  1  supra  note  3. 

«15U.S.C.  78f. 

S15U.S.C.  78f(b)(5). 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interests  persons  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing,  including 
whether  the  proposed  rule  change,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
cunendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CBOE-99- 
44  and  should  be  submitted  by  April  4, 
2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  00-6204  Filed  3-13-00;  8:45  am] 
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[Release  No.  34-42501;  File  No.  SR-NYSE- 
99-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  Yorl(  Stocic  Exchange,  Inc. 
Relating  to  Rule  103A 

March  7,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
3, 1999,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  Exchange  Rule  103 A 
(Specialist  Stock  Reallocation).  The  text 
of  the  proposed  rule  change  is  available 
at  the  Exchange  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries  set 
forth  in  Section  A,  B,  and  C  below  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Rule  103 A  (Speciahst  Stock 
Reallocation)  to  codify  the  Market 
Performance  Committee's  ("MPC") 
authority  with  respect  to  allocation 
freezes,  stock  assignments  and 
reassignments,  specialist  luiit 
organizational  changes  and  Floor 


">17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


member  qualification  and  continuing 
education  requirements. 

a.  Allocation  Freezes.  Currently,  Rule 
103 A  provides  the  MPC  the  authority  to 
establish  and  administer  measures  of 
specialist  performance,  conduct 
performance  improvement  actions  when 
a  specialist  unit  does  not  meet  the 
performance  standards  in  Rule  103A, 
and  reallocate  stocks  if  a  unit  does  not 
achieve  its  specified  goals  when  subject 
to  a  performance  improvement  action. 
These  standards  help  to  establish  and 
maintain  acceptable  levels  of  specialist 
performance,  thereby  enhancing  the 
competitiveness  of  the  Exchange's 
speciahst  performance,  thereby 
enhancing  the  competitiveness  of  the 
Exchange's  specialist  system.  The 
purpose  of  a  performance  improvement 
action  is  to  provide  assistance  and 
guidance  to  specialist  units  to  enable 
them  to  enhance  their  performance. 
When  a  performance  improvement 
action  is  initiated,  a  specialist  unit  is 
required  to  submit  a  performance 
improvement  plan  addressing  how  it 
intends  to  improve  performance  to  the 
MPC.  Based  on  the  MPC's  review  of  the 
performance  improvement  plan,  the 
MPC  has  the  auUiority  to  preclude  a 
specialist  unit  subject  to  a  performance 
improvement  action,  from  applying  to 
be  allocated  any  newly-listing  company 
(an  "allocation  freeze")  if  the  MPC 
believes  such  action  is  appropriate. 

The  Exchange  proposes  to  amend 
Rule  103  to  allow  the  MPC  to  exercise 
its  discretion  in  imposing  allocation 
freezes.  In  certain  instances,  the 
Committee  will  determine  that  a  unit's 
performance  is  not  as  strong  as  other 
units'  performance,  although  the  unit's 
performance  fully  meets  the  Rule  103A 
performance  standards.  For  example, 
this  may  occur  when  a  specialist  unit's 
scores  on  the  quarterly  Specialist 
Performance  Evaluation  Questionnaire 
are  above  Rule  103 A  performance 
standards;  however,  the  unit  may  have 
lower  scores  than  other  units  over  a 
period  of  several  quarters,  resulting  in 
persistent  lower  rankings  in  the  bottom 
quartile.  In  these  instances,  the 
Exchange  believes  the  MI*C  should  have 
the  ability  to  provide  an  incentive  to  the 
specialist  unit  to  ensure  performance  by 
using  its  professional  judgment. 
Therefore,  the  Exchange  proposes  to  add 
to  Rule  103  A  authority  for  the 
Committee  to  initiate  an  allocation 
freeze  for  a  unit,  without  initiating  a 
formal  performance  improvement 
action. 

b.  Receipt  of  New  Listings  During  an 
Allocation  Freeze.  Under  the  Exchange's 
Allocation  PoUcy  and  Procedures  (the 
"Allocation  Policy")  there  are 
circumstances  when  a  newly-listing 
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company  may  c  loose  its  specialist  unit. 
For  example,  a  iiewly-listing  company 
that  is  related  to  an  already  listed 
company  may  c  loose  to  stay  with  the 
current  speciali:  t  for  the  listed  company 
or  choose  to  go  I  hrough  the  Allocation 
Committee.^  Ths  newly-listing  company 
may  choose  to  s  ay  with  the  current 
specialist  for  th«  related  listed  company 
even  if  such  uni :  is  under  an  allocation 
freeze  imposed  >y  the  MPC  as  long  as 
the  unit  is  not  si  ibject  to  a  performance 
improvement  ac  :ion. 

Similarly,  unc  er  the  Allocation 
Policy,  the  newly-listing  company  may 
choose  its  specialist  from  among  a  group 
of  specialist  uni  s  chosen  by  the 
Allocation  Comi  nittee.  The  Allocation 
Committee  has  me  ability  to  exclude  or 
include  the  current  specialist  for  the 
related  company  in  such  a  group.  If  the 
specialist  unit  was  under  an  allocation 
freeze  imposed  by  the  MPC,  it  would 
not  be  preclude!  1  from  being  placed  in 
the  group  or  chc  sen  by  the  newly-listing 
company  as  Ion  ;  as  the  allocation  freeze 
was  not  the  rest  It  of  a  performance 
improvement  action. 

c.  Floor  Meml  er  Qualifications  and 
Continuing  Edu  :ation.  The  Exchange 
also  proposes  to  amend  Rule  103 A  to 
make  mandator] ■:  (i)  Participation  by 
proposed  Floor  nembers  in  an 
Exchange-spons  ared  educational 
program  before  :  luch  individuals  would 
be  permitted  to  »ct  as  members  on  the 
Floor;  and  (ii)  pi  irticipation  by  all  Floor 
members  in  an  I  Ixchange-sponsored 
educational  pro;  ;ram,  conducted  semi- 
annually, and  al  such  other  times  as 
may  be  appropr  ate  in  coimection  with 
any  particular  n  atter  or  matters.  Rule 
103A  would  alsi )  make  it  mandatory  for 
Floor  members  i  o  participate  in  any 
testing  program!  the  Exchange  may 
introduce  from  i  ime  to  time  in 
connection  with  the  mandatory 
education  progr  mi. 

d.  Stock  Assi^  nments  and 
Reassignments  imd  Organizational 
Changes  of  Spec  ialist  Units.  The 
Exchange  proposes  to  amend  Rule  103 A 
to  codify  the  Co  nmittee's  authority  with 
respect  to  apprc  ving  stock  assignments 
and  reassignments,  assigrmients  in 
special  stock  sit  lations,  and 
organizational  c  langes  to  specialist 
units.  Such  situ  itions  typically  involve: 
(i)  Changes  in  a  specialist  unit's 
organizational  s  Tucture  effecting 
control  of  the  sj  ecialist  unit,  such  as 
split-ups  and  m  ;rgers;  (ii)  withdrawal  of 
individual  spec  alists  from  one 
specialist  unit,  where  the  specialists 
propose  to  regis  ter  with  another  unit 
and  transfer  cer  ain  securities  to  such 


^  See  Securities  Ei  change  Act  Release  No.  42487 
(March  2,  2000). 


Other  unit;  and  (iii)  assignments  of 
newly-listed  securities  to  a  specialist 
unit  already  registered  in  a  security  with 
a  trading  relationship  to  the  newly- 
listed  securities  {e.g.,  a  corporate 
restructuring  of  a  listed  company;  stocks 
involved  in  mergers  of  listed  companies; 
and  immediate  relisting  of  a  listed 
company  that  delisted  for  technical 
reasons).  In  all  of  these  situations,  the 
MPC  will  review  the  proposal,  and 
approve  the  matter  if  the  Committee 
believes  that  market  quality  in  the 
seciuities  subject  to  the  proposal  will 
not  be  eroded. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,"*  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5), 5  in  particular,  in  that  is  it 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest. 
The  amendments  to  Rule  103 A  are 
consistent  with  these  objectives  in  that 
they  facilitate  high  quality  member 
performance  through  the  reallocation  of 
stocks  by  the  MPC  and  the  Floor 
member  qualification  and  mandatory 
education  program. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


M5  U.S.C.  78fn)). 
M5  U.S.C.  78f{b){5). 


(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguanents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-99- 
44  and  should  be  submitted  by  April  4, 
2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
lonathan  G.  Katz, 
Secretary. 
(PR  Doc.  00-6203  Filed  3-13-00;  8:45  ami 

BILLING  CODE  801 0-01 -M 


SELECTIVE  SERVICE  SYSTEM 

Inquiries  Regarding  Security 
Classification  Program 

AGENCY:  Selective  Service  System. 
action:  Notice. 

Pursuant  to  Executive  Order  12958, 
Sec.  5.6(c)(2),  notice  is  hereby  given  that 
any  queries  regarding  Selective  Service 
System  (SSS)  Security  Information 
should  be  directed  to  the  Readiness 
Division,  Operations  Dfrectorate, 
Selective  Service  System. 

Address  for  receipt  of  public 
comments  or  inquires  regarding  this 
notice:  Justo  Gonzalez,  Jr.,  COL  EN, 
Dfrector  of  Operations,  1515  Wilson 
Boulevard,  Arlington,  VA  22209-2425. 


6  17CFR200.3-3(a)(12). 
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Dated:  March  8,  2000. 
Gil  Coronado, 

Director. 

[FR  Doc.  00-6122  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  801 5-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  these 
notices  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
May  15,  2000. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Terri  A.  Dickerson,  Associate 
Administrator  ,  Office  of  Small 
Disadvantaged  Business  Certification  & 
Eligibility,  Small  Business 
Administration,  409  3rd  Street,  SW, 
Suite  8000A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  A.  Dickerson,  Associate 
Administrator,  202-619-1727  or  Curtis 
B.  Rich,  Management  Analyst,  202-205- 
7030. 

SUPPLEMENTARY  INFORMATION:  Title:  "8(a) 
Business  Development  and  Small 
Disadvantaged  Business  Programs 
Application". 

Form  No:  1010. 

Description  of  Respondents:  Small 
Disadvantaged  Businesses  and  8{a) 
eligible  Companies. 

Annual  Responses:  10,000. 

Annual  Burden:  30,000. 

lacqueline  White, 

Chief.  Administrative  Information  Branch. 
(FR  Doc.  00-6250  Filed  3-13-00:  8:45  am] 
BILUNG  CODE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended;  New 
System  of  Records;  New  Routine  Use 
Disclosures;  and  Alterations  to 
Existing  Systems  of  Records 

agency:  Social  Security  Administration 
(SSA). 


action:  New  System  of  Records, 
Proposed  Routine  Uses  and  Alterations 
to  Existing  Systems  of  Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4})  and 
(e)(ll)),  we  are  issuing  public  notice  of 
our  intent  to: 

(1)  Establish  a  new  system  of  records, 
the  Social  Security  Title  VIII  Special 
Veterans  Benefits  Claims  Development 
and  Management  Information  System, 
and  routine  uses  applicable  to  this 
system,  and 

(2)  Alter  two  existing  systems  of 
records  entitled  the  Claims  Folders 
System  and  the  Supplemental  Security 
Income  Record. 

The  proposed  new  system  of  records 
and  the  two  altered  systems  of  records 
will  maintain  information  collected  for 
use  in  connection  with  SSA's 
implementation  of  title  VIII  of  the  Social 
Security  Act  (the  Act),  Special  Veterans 
Benefits  (SVB).  We  invite  public 
comment  on  these  proposals. 

DATES:  We  filed  a  report  of  the  proposed 
new  system  of  records  and  proposed 
altered  systems  of  records  with  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  the 
Director,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  on  February 
18,  2000.  We  also  requested  a  waiver  of 
the  0MB  40-day  advance  notice 
requirements.  If  OMB  does  not  grant  the 
waiver  we  will  not  implement  the 
proposal  before  March  29,  2000. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  3-F-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joan  Peddicord  (new  system  of  records) 
or  Ms.  Hazel  Brodie  (alterations  to  the 
existing  systems),  Social  Insurance 
Policy  Specialists,  Social  Security 
Administration,  Room  3-C-3 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  (410)  966-6491  or  (410)  965- 
1744,  respectively. 

SUPPLEMENTARY  INFORMATION: 


I.  Background  and  Purpose  of  the 
Proposed  New  System  of  Records,  the 
Social  Security  Title  VIII  Special 
Veterans  Benefits  Claims  Development 
and  Management  Information  System 
and  Proposed  Alterations  to  Existing 
Systems  of  Records,  the  Claims  Folders 
System  and  the  Supplemental  Security 
Income  Record 

A.  General  Background 

On  December  14,  1999,  Public  Law 
106-169,  the  Foster  Care  Independence 
Act  of  1999,  was  enacted  into  law. 
Section  251  of  this  law  added  title  VIII 
to  the  Act,  providing  a  new  benefit 
program.  Special  Benefits  for  Certain 
World  War  II  Veterans.  Under  this  title, 
veterans  of  the  U.S.  military  and  the 
organized  military  forces  of  the 
Philippines  (while  in  the  service  of  the 
U.S.  Armed  Forces)  during  World  War 

II,  who  are  age  65  or  older  on  or  before 
December  14,  1999,  and  who  are  eligible 
for  supplemental  security  income  (SSI) 
benefits  in  both  the  month  of  enactment 
and  the  month  of  application  for  the 
special  benefit,  and  whose  total  benefit 
income  is  less  than  the  title  VIII  benefit 
amount  are  entitled  to  a  title  VIll  benefit 
for  each  month  the  individual  resides 
outside  the  United  States. 

SSA  is  responsible  for  the 
administration  of  the  SVB  to  eligible 
veterans  under  title  VIII  of  the  Act.  In 
order  to  administer  this  program  SSA 
must  collect  and  maintain  personally 
identifiable  information  about 
applicants  for  title  VIII  SVB  and  be  able 
to  retrieve  specific  information  about 
each  applicant's  claim.  Thus,  SSA's 
maintenance  of  this  information 
requires  it  to  modif\'  existing  systems  of 
records  and  to  create  a  new  system  of 
records  under  the  Privacy  Act. 
Information  about  the  applicants  for 
SVB  will  be  maintained  in  a  new  system 
of  records,  the  Social  Security  Title  VIII 
Special  Veterans  Benefits  Claims 
Development  and  Management 
Information  System,  and  in  two  existing 
systems  of  records,  the  Claims  Folders 
System  and  the  Supplemental  Security 
Income  Record. 

B.  Proposed  New  System  of  Record,  the 
Social  Security  Title  VIII  Special 
Veterans  Benefits  Claims  Development 
and  Management  Information  System 

1.  Purpose 

All  information  in  this  system  of 
records  will  be  maintained  under  the 
claimant/beneficiary's  name  and  SSN. 
The  system  of  records  will  be  designed 
to  permit  electronic  entry  and  retrieval 
of  claims  development  and  tracking  and 
management  information  about  title  VIII 
SVB  claims.  This  electronic  record  will 
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contain  data  applicable  to  the  special 

ligibiljty  to  title  VIII  SVB  and 
control  and  track  this 
initial  inquiry  and 
fi^ther  development.  The 
will  also  maintain 
the  implementation 

allocation  of 
projection  and 
g^ment.  The  information 
system  of  records  will 
a  website  allowing 
reg  onal  and  field  offices 
consolidated  data. 


veterans  e 
facilitate  efforts 
workload  from 
application  to 
system  of  record: 
information  aboi4t 
of  title  VIII  to 
resources,  budge 
workload  mana{ 
contained  in  this 
be  centralized  on 
access  by  the 
to  nationally 


pel  mit  i 


2.  Collection  anc 
for  the  Proposed 
Records,  the  Soc; 
Special  Veterans 
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Maintenance  of  Data 
New  System  of 
al  Security  Title  VIII 
Benefits  Claims 


Development  an(  I  Management 
Information  Syst  3m 

The  informatic  n  maintained  in  this 
system  of  recordi :  will  be  collected  from 
the  applicants  fo  •  title  VIII  SVB,  and 
other  systems  of  records  maintained  by 
SSA.  The  inform  ition  maintained  will 
include:  Identify  ng  information  such  as 
the  applicant's  nune.  Social  Security 
number  (SSN)  ar  d  date  of  birth  (DOB): 
telephone  numbor  (if  any);  foreign  and 
domestic  addresses;  the  applicant's  sex; 
and  other  inform  ation  provided  by  the 
applicant  relativi  i  to  his  or  her 
entitlement  for  SVB. 

In  cases  whera  an  applicant's  claim 
for  SVB  is  denie^,  this  system  of  records 
will  include  the 
and  information 
process. 

There  will  als(  be  a  number  of  data 
elements  in  the  proposed  system 
pertinent  to  the  leneficiary's  continued 
ehgibility.  These  include  payment, 
foreign  residenc(  ■■  information  and  other 
elements  that  wi  1  help  regional  and 
local  offices  mai  itain  the  tracking  and 
management  information  required  to 
administer  the  ti  tie  VIII  program 
efficiently. 

If  the  beneficii  jy  has  a  representative 
payee,  this  syste  n  of  records  will 
include  data  aba  ut  the  representative 
payee  such  as  th  3  payee's  SSN; 
employer  identification  number,  if 
applicable:  mail  ng  address/residence 
address;  DOB;  ai  id  place  of  birth. 


lenial  reason  and  date 
relative  to  the  appellate 


Routine  Use  Disclosure  of 

in  the  Proposed  New 

Recortls,  the  Social  Security 

Veterans  Benefits 

Development  and  Management 


3.  Proposed 
Data  Maintainec 
System  of 
Title  VIII  Specia 
Claims 
Information  System 

We  are 
uses  of  informat 
maintained  in  tl  e 
discussed  below 

1.  To  third  pajty 
where  the  party 


to  establish  routine 
on  that  will  be 
proposed  system  as 


contacts  in  situations 
to  be  contacted  has,  or 


is  expected  to  have,  information  relating 
to  the  individual's  capability  to  manage 
his/her  affairs  or  his/her  eligibility  for  or 
entitlement  to  benefits  under  the  Social 
Security  program  when: 

(a)  The  individual  is  unable  to 
provide  information  being  sought.  An 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when: 

(i)  He/she  is  incapable  or  of 
questionable  mental  capability; 

(ii)  He/she  cannot  read  or  write; 

(iii)  He/she  cannot  afford  the  cost  of 
obtaining  the  information; 

(iv)  He/she  has  a  hearing  impairment, 
and  is  contacting  SSA  by  telephone 
through  a  telecommunications  relay 
system  operator; 

(v)  A  language  barrier  exists;  or 

(vi)  The  custodian  of  the  information 
will  not,  as  a  matter  of  policy,  provide 
it  to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following: 

(i)  His/her  eligibility  for  benefits 
under  the  Social  Security  program; 

(ii)  The  amount  of  his/her  benefit 
payment;  or 

(iii)  Any  case  in  which  the  evidence 
is  being  reviewed  as  a  result  of 
suspected  abuse  or  fraud,  concern  for 
program  integrity,  or  for  quality 
appraisal,  or  evaluation  and 
measurement  activities. 

We  will  disclose  information  under 
this  routine  use  only  as  necessary  to 
enable  SSA  to  obtain  information  that 
will  assist  in  determining  individuals' 
entitlement  to  title  VTO  SVB. 

2.  Disclosure  to  the  Office  of  the 
President  for  the  purpose  of  responding 
to  an  individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  an  individual  may  contact  the 
Office  of  the  President,  seeking  that 
office's  assistance  in  an  SSA  matter  on 
his  or  her  behalf.  Information  would  be 
disclosed  when  the  Office  of  the 
President  makes  an  inquiry  and  presents 
evidence  that  the  office  is  acting  on 
behalf  of  the  individual  whose  record  is 
requested. 

3.  Disclosure  to  a  congressional  office 
in  response  to  an  inquiry  from  that 
office  made  at  the  request  of  the  subject 
of  a  record. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  an  individual  may  ask  his  her 
congressional  representative  to 
intercede  in  cm  SSA  matter  on  his  or  her 
behalf.  Information  would  be  disclosed 


when  the  congressional  representative 
makes  an  inquiry  and  presents  evidence 
that  he  or  she  is  acting  on  behalf  of  the 
individual  whose  record  is  requested. 

4.  To  DOJ,  a  court,  or  other  tribunal 
(either  foreign  or  domestic),  or  another 
party  before  such  tribimal  when: 

(a)  SSA,  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components,  is  a  party  to  the  litigation 
or  has  an  interest  in  such  litigation,  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ,  the  court,  or  other 
tribimal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

We  will  disclose  information  imder 
this  routine  use  only  as  necessary  to 
enable  DOJ,  a  court,  or  other  tribunal,  to 
effectively  defend  SSA,  its  components 
or  employees  in  litigation  involving  the 
proposed  system  of  records. 

5.  Information  may  be  disclosed  to 
student  volimteers  and  other  workers, 
who  technically  do  not  have  the  status 
of  Federal  employees,  when  they  are 
performing  work  for  SSA  as  authorized 
by  law,  emd  they  need  access  to 
personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

Under  certain  Federal  statutes,  SSA  is 
authorized  to  use  the  services  of 
volunteers  and  participants  in  certain 
educational,  training,  employment  and 
community  service  programs.  Examples 
of  such  statutes  and  programs  are:  5 
U.S.C.  3111  regarding  student 
volunteers;  and  42  U.S.C.  2753 
regarding  the  College  Work  Study 
Program. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
when  SSA  uses  the  services  of  these 
individuals  and  they  need  access  to 
information  in  this  system  to  perform 
their  assigned  duties. 

6.  Disclosure  to  Federal,  State,  local, 
or  foreign  agencies  (or  agents  acting  on 
their  behalf)  for  administrating  Social 
Security  affairs  under  the  Act,  including 
but  not  limited  to  the  title  VIII  SVB. 

We  may  disclose  information  imder 
this  routine  use  to  Federal,  State,  local 
or  foreign  agencies  where  these  agencies 
may  provide  assistance  to  SSA  in  the 
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administration  of  programs  vmder  the 
Social  Security  Act. 

7.  Disclosure  to  the  Department  of 
Veterans  Affairs  (DVA),  Philippines 
Regional  Office  and  its  agents,  for 
administering  Social  Security  title  VIII 
SVB  for  applicants  residing  in  the 
Philippines. 

The  DVA,  PhiUppines  Regional 
Office,  acts  as  SSA's  agent  in 
administering  Social  Security  affairs  on 
the  Philippines.  We  contemplate 
disclosing  to  that  agency  as  necessary  to 
administer  SVB  benefits  for  individuals 
residing  in  the  Philippines. 

8.  To  the  Department  of  State  and  its 
agents  for  administering  the  Act  in 
foreign  countries  through  services  and 
facilities  of  that  agency. 

The  Department  of  State  acts  as  SSA's 
agent  in  administering  Social  Security 
affairs  in  foreign  countries.  We 
contemplate  disclosing  to  the 
Department  of  State  as  necessary  to 
administer  SVB  for  individuals  residing 
in  foreign  countries. 

9.  To  the  American  Institute  of 
Taiwan  and  its  agents  for  administering 
the  Act  in  Taiwan  through  services  and 
facilities  of  that  agency. 

The  American  Institute  of  Taiwan  acts 
as  SSA's  agent  in  administering  Social 
Security  affairs  on  Taiwan.  We 
contemplate  disclosing  to  the  American 
Institute  of  Taiwan  as  necessary  to 
administer  SVB  for  individuals  residing 
in  Taiwan. 

10.  To  the  Department  of  Interior  and 
its  agents  for  administering  the  Act  in 
the  Northern  Mariana  Islands  through 
services  and  facilities  of  that  agency. 

The  Department  of  Interior  acts  as 
SSA's  agent  in  administering  Social 
Security  affairs  in  the  Northern  Mariana 
Islands.  We  contemplate  disclosing  to 
the  Department  of  Interior  as  necessary 
to  administer  SVB  for  individuals 
residing  in  the  Northern  Mariana 
Islands. 

11.  Disclosure  to  representative 
payees,  when  the  information  pertains 
to  individuctls  for  whom  they  serve  as 
representative  payees,  for  the  purpose  of 
assisting  SSA  in  administering  its 
representative  payment  responsibilities 
under  title  VIII  and  assisting  the 
representative  payees  in  performing 
their  duties  as  payees,  including 
receiving  and  accounting  for  benefits  for 
individuals  for  whom  they  serve  as 
payees. 

Generally,  a  representative  payee  is 
appointed  if  SSA  determines  that  the 
beneficiary  is  not  able  to  manage  or 
direct  the  management  of  benefit 
payments  in  his  or  her  interest.  We  will 
disclose  information  from  this  system  to 
representative  payees  appointed  to  title 
VIII  beneficiaries  only  to  the  extent 


necessary  to  administer  the  program  and 
to  assist  the  representative  payee  in 
performing  their  duties. 

12.  Disclosure  to  contractors  and 
other  Federal  agencies,  as  necessary,  for 
the  purpose  of  assisting  SSA  in  the 
efficient  administration  of  its  programs. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  SSA  may  enter  into  a  contractual 
agreement  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

13.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
federal  law  may  be  disclosed  to  the 
General  Services  Administration  (GSA) 
and  the  National  Archives  and  Records 
Administration  (NARA)  under  44  U.S.C. 
§  2904  and  §  2906,  as  amended  by 
NARA  Act  of  1984,  for  the  use  of  those 
agencies  in  conducting  records 
management  studies. 

The  Administrator  of  GSA  and  the 
Archivist  of  NARA  are  charged  by  44 
U.S.C.  §  2904  with  promulgating 
standards,  procedures  and  guidelines 
regarding  records  management  and 
conducting  records  management 
studies.  Section  2906  of  that  law,  also 
amended  by  the  NARA  Act  of  1984, 
provides  that  GSA  and  NARA  are  to 
have  access  to  federal  agencies'  records 
and  that  agencies  are^to  cooperate  with 
GSA  and  NARA.  In  carrying  out  these 
responsibilities,  it  may  be  necessary  for 
GSA  and  NARA  to  have  access  to  this 
proposed  system  of  records.  In  such 
instances,  the  routine  use  will  facilitate 
disclosure. 

14.  To  third  party  contacts  (including 
private  collection  agencies  under 
contract  with  SSA)  for  the  purpose  of 
their  assisting  SSA  in  recovering 
overpayments. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  SSA  requires  third  party 
assistance  to  collect  overpayments 
material  to  the  title  VII  SVB  program. 

4.  Compatibility  of  Proposed  Routine 
Uses 

The  Privacy  Act  (5  U.S.C.  552a(b)(3) 
and  our  disclosure  regulations  (20  CFR 
part  401)  permit  us  to  disclose 
information  under  a  published  routine 
use  for  a  purpose  which  is  compatible 
with  the  purpose  for  which  we  collected 
the  information.  Section  401.150(c)  of 
the  regulations  permits  us  to  disclose 
information  under  a  routine  use  where 
necessary  to  assist  in  carrying  out  SSA 
programs.  Section  401.120  of  the 
regulations  provides  that  we  will 
disclose  information  when  a  law 
specifically  requires  the  disclosure.  The 
proposed  routine  uses  numbered  1-14 


above  will  ensure  efficient 
administration  of  the  title  VIII  program; 
the  disclosures  that  would  be  made 
under  routine  use  "13"  are  required  by 
Federal  law.  Thus,  all  of  the  routine 
uses  are  appropriate  and  meet  the 
relevant  statutory  and  regulatory 
criteria. 

C.  Proposed  Alterations  to  the  Existing 
Systems  of  Records,  the  Claims  Folders 
System  and  the  Supplemental  Security 
Income  Record 

1 .  Purpose  of  Proposed  Alterations 

The  Claims  Folders  System  contains 
information  that  constitutes  the  basic 
record  for  payments  and  determinations 
made  for  title  11  Retirement,  Survivors 
and  Disability  Insurance  benefits  and 
title  XVI  Supplemental  Security  Income 
(SSI)  payments  under  the  Social 
Security  Act.  Data  from  the  Claims 
Folders  System  is  used  to  produce  and 
maintain  various  Social  Security 
program  benefit  systems.  The 
Supplemental  Security  Income  Record 
is  one  of  these  specific  systems  and 
maintains  data  that  are  used  internally 
to  control  and  process  SSI  cases.  Both 
systems  of  records  also  provide  a 
historical  record  of  information 
concerning  the  basis  for  payments  and 
determinations  as  well  as  related 
activity  on  an  individual's  record.  Since 
the  title  VIII  provision  is  an  additional 
entitlement  that  will  be  administered  by 
SSA  under  its  benefit  programs  and  is 
directly  related  to  the  individual's  SSI 
eligibility,  we  will  maintain  information 
about  applicants  for  the  title  VIII  SVB  in 
both  of  these  systems  of  records. 

Specifically,  we  are  altering  the 
Claims  Folders  System  and  the 
Supplemental  Security  Income  Record 
as  follows: 

•  Expanding  the  categories  of 
individuals  covered  by  the  systems  of 
records  to  reflect  that  the  systems  cover 
applicants  for  Social  Security  title  VIII 
SVB; 

•  Expanding  the  categories  of  records 
maintained  in  the  systems  of  records  to 
indicate  that  records  about  SVB 
payments  are  maintained  in  these ' 
systems; 

•  Expanding  the  "Purposes"  of  the 
systems  of  records  to  indicate  that  the 
data  in  the  systems  are  used  to  process 
SVB  claims;  and  * 

•  Making  other  corresponding 
changes  throughout  the  Federal  Register 
notices  of  these  systems  of  records 
relative  to  our  implementation  of  title 
VIII  of  the  Act. 
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the  title  VIII  SV  J  in  the  proposed  new 
system  of  recorc  s  and  the  altered 
systems  of  recoi  ds  in  electronic  form, 
computer  data  s  y stems,  and  paper  form. 
SSA  personnel  who 
•  he  information  in  the 
■  heir  official  duties  will 
be  permitted  aci  :ess  to  the  information. 
Some  authorize  1  persormel  in  the  VA 
Philippines  Reg  onal  Office  and  foreign 
service  posts  wi  11  have  limited  access  to 
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administering  Uke  title  VIE  program. 
Access  by  authorized  foreign  site 
personnel  will  oequire  strict  adherence 
to  systems  security  safeguards,  access 
and  use  of  the  diata  and  be  monitored 
closely  by  the  S  3A  systems  support  staff 
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secure  areas.  Also,  all  entrances  and 
exits  to  SSA  buildings  and  related 
foreign  facilities  are  patrolled  by 
security  guards.  Contractor  personnel 
having  access  to  data  in  the  proposed 
and  altered  systems  of  records  will  be 
required  to  adhere  to  SSA  rules 
concerning  safeguards,  access  and  use  of 
the  data.  SSA  and  foreign  personnel 
having  access  to  the  data  on  these 
systems  will  be  informed  of  the  criminal 
penalties  of  the  Privacy  Act  for 
unauthorized  access  to  or  disclosure  of 
information  maintained  in  these 
systems.  See  5  U.S.C.  A7  552a(i)(l). 

HI.  Effect  of  the  Proposed  New  System 
of  Records,  the  Social  Security  Title 
VIII  Special  Veterans  Benefits  Claims 
Development  and  Management 
Information  System  and  Proposed 
Alterations  to  Existing  Systems  of 
Records,  the  Claims  Folders  System 
and  the  Supplemental  Security  Income 
Record 

The  proposed  new  system  and  altered 
systems  will  maintain  information  to 
determine  individuals'  entitlement  to 
SVB  and  their  continued  eligibility.  The 
proposed  new  system  will  also  maintain 
management  information  that  will 
facilitate  the  efficient  administration  of 
the  title  VIII  program.  There  are  existing 
security  standards  that  protect  access  to 
and  disclosure  of  records  in  the  existing 
systems  as  well  as  to  the  proposed  new 
system.  Thus,  we  do  not  anticipate  that 
the  proposed  system  of  records  and  the 
alterations  to  the  two  existing  systems 
will  have  any  unwarranted  adverse 
effect  on  individuals. 

rV.  General  Housekeeping  Changes  to 
the  Federal  Notices  of  the  Claims 
Folders  System  and  Supplemental 
Security  Income  Systems  of  Records 

We  have  made  a  number  of  editorial 
and  general  housekeeping  changes 
throughout  the  notices  of  these  two 
systems  of  records  to  make  them 
accurate  and  up  to  date. 

Dated:  February  18,  2000. 
Kenneth  S.  Apfel, 

Commissioner  of  Social  Security. 

60-0273 

SYSTEM  NAME: 

Social  Security  Title  VIII  Special 
Veterans  Benefits  Claims  Development 
and  Management  Information  System, 
SSA/RO/San  Francisco. 

SECURmr  CLASStFICATtON: 

None. 

SYSTEM  location: 

Social  Security  Administration,  San 
Francisco  Regional  Office,  Center  for 


Infi-astructure,  Systems  Support  Staff, 
Frank  Hagel  Federal  Building,  1221 
Nevin  Ave.,  Richmond,  California 
94801. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  applicants  and  beneficiaries  for 
SVB  under  title  VIII  of  the  Social 
Security  Act  (Act).  Records  also  contain 
information  on  applicants  whose  claims 
have  been  denied. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  information  maintained  in  this 
system  of  records  is  collected  from  the 
applicants  for  title  VIII  SVB  and  other 
systems  of  records  maintained  by  SSA. 
The  information  maintained  includes: 
identifying  information  such  as  the 
applicant's  name.  Social  Security 
number  (SSN)  and  date  of  birth  (DOB); 
telephone  number  (if  any);  foreign  and 
domestic  addresses;  the  applicant's  sex; 
and  other  information  provided  by  the 
applicant  relative  to  his  or  her 
entitlement  for  SVB. 

In  cases  where  an  applicant's  claim 
for  SVB  is  denied,  this  system  of  records 
includes  the  denial  reason  and  date  and 
information  relative  to  the  appellate 
process. 

There  are  also  a  number  of  data 
elements  in  the  proposed  system 
pertinent  to  the  beneficiary's  continued 
eligibility.  These  include  payment, 
foreign  residence  information  and  other 
elements  that  help  regional  and  local 
offices  maintain  Uie  tracking  cmd 
management  information  required  to 
administer  the  title  VIII  program 
efficiently. 

If  the  beneficiary  has  a  representative 
payee,  this  system  of  records  includes 
data  about  the  representative  payee  such 
as  the  payee's  SSN;  employer 
identification  number,  if  applicable; 
mailing  address/residence  address; 
DOB;  and  place  of  birth. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  VIII  of  the  Social  Security  Act. 
Special  Benefits  for  Certain  World  War 
n  Veterans. 

PURPOSE(S): 

All  information  in  this  system  of 
records  is  maintained  under  the 
claimant/beneficiary's  name  and  SSN. 
The  system  of  records  is  designed  to 
permit  electronic  entry  and  retrieval  of 
claims  development  and  tracking  and 
management  information  about  title  VIII 
SVB  claims.  This  electronic  record 
contains  data  applicable  to  the  special 
veterans'  eligibility  to  title  VIII  SVB  and 
facilitates  efforts  to  control  and  track 
this  workload  from  the  initial  inquiry 
and  application  to  further  development. 
The  system  of  records  also  maintains 


Federal  Register /Vol.  65,  No.  50 /Tuesday,  March  14,  2000 /Notices 


13807 


information  about  the  implementation 
of  title  VIII  to  permit  allocation  of 
resources,  budget  projection  and 
workload  management.  The  information 
contained  in  this  system  of  records  will 
be  centralized  on  a  website  allowing 
access  by  the  regional  and  field  offices 
to  nationally  consolidated  data. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1 .  To  third  party  contacts  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have,  information  relating 
to  the  individual's  capability  to  manage 
his/her  affairs  or  his/her  eligibility  for  or 
entitlement  to  benefits  under  the  Social 
Security  program  when: 

(a)  The  individual  is  unable  to 
provide  information  being  sought.  An 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when: 

(i)  He/she  is  incapable  or  of 
questionable  mental  capability; 

(ii)  He/she  cannot  read  or  write; 

(iii)  He/she  cannot  afford  the  cost  of 
obtaining  the  information; 

(iv)  He/she  has  a  hearing  impairment, 
and  is  contacting  SSA  by  telephone 
through  a  telecommunications  relay 
system  operator; 

(v)  A  language  barrier  exists;  or 

(vi)  The  custodian  of  the  information 
will  not,  as  a  matter  of  policy,  provide 
it  to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  veriiy  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following: 

(i)  His/her  eligibility  for  benefits 
under  the  Social  Security  program; 

(ii)  the  amount  of  his/her  benefit 
payment;  or 

(iii)  any  case  in  which  the  evidence  is 
being  reviewed  as  a  result  of  suspected 
abuse  or  fraud,  concern  for  program 
integrity,  or  for  quality  appraisal,  or 
evaluation  and  measurement  activities. 

2.  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

3.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

4.  To  DOJ,  a  court,  or  other  tribunal 
(either  foreign  or  domestic),  or  another 
party  before  such  tribunal  when, 

(a)  SSA,  or  any  component  thereof;  or 

(b)  any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 


where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ,  the  court,  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

5.  To  student  volunteers  and  other 
workers,  who  technically  do  not  have 
the  status  of  Federal  employees,  when 
they  are  performing  work  for  SSA  as 
authorized  by  law,  and  they  need  access 
to  personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

6.  Disclosure  to  Federal,  State,  local, 
or  foreign  agencies  (or  agents  acting  on 
their  behalf)  for  administrating  Social 
Security  affairs  under  the  Act,  including 
but  not  limited  to  the  title  VIII  SVB. 

7.  Disclosure  to  the  Department  of 
Veterans  Affairs  (DVA),  Philippines 
Regional  Office  and  its  agents,  for 
administering  Social  Security  title  VIII 
SVB  for  applicants  residing  in  the 
Philippines. 

8.  To  the  Department  of  State  and  its 
agents  for  administering  the  Act  in 
foreign  countries  through  services  and 
facilities  of  that  agency. 

9.  To  the  American  Institute  of 
Taiwan  and  its  agents  for  administering 
the  Act  in  Taiwan  through  services  and 
facilities  of  that  agency. 

10.  To  the  Department  of  Interior  and 
its  agents  for  administering  the  Act  in 
the  Northern  Mariana  Islands  through 
services  and  facilities  of  that  agency. 

11.  To  representative  payees,  when 
the  information  pertains  to  individuals 
for  whom  they  serve  as  representative 
payees,  for  the  purpose  of  assisting  SSA 
in  administering  its  representative 
payment  responsibilities  under  title  VIII 
and  assisting  the  representative  payees 
in  performing  their  duties  as  payees, 
including  receiving  and  accounting  for 
benefits  for  individuals  for  whom  they 
serve  as  payees. 

12.  Disclosure  to  contractors,  as 
necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs. 

13.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
federal  law  may  be  disclosed  to  GSA 
and  NARA  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilides  under  44  U.S.C.  2904 


and  2906,  as  amended  by  NARA  Act  of 
1984. 

14.  To  third  party  contacts  (including 
private  collection  agencies  under 
contract  with  SSA)  for  the  purpose  of 
their  assisting  SSA  in  recovering 
overpayments. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  are  stored  in  electronic  and 
paper  form. 

retrievability: 

Records  in  this  system  are  indexed 
and  retrieved  both  numerically  by  SSN 
and  alphabetically  by  name. 

SAFEGUARDS: 

This  system  of  records  is  a  data  base 
that  is  accessible  via  an  SSA  intranet 
website.  Security  measures  include  the 
use  of  access  codes  to  enter  the  data 
base,  and  storage  of  the  electronic 
records  in  secured  areas  which  are 
accessible  only  to  employees  who 
require  the  information  in  performing 
their  official  duties.  The  paper  records 
that  result  from  the  electronic  site  are 
kept  in  locked  cabinets  or  in  otherwise 
secure  areas.  SSA,  foreign  site  and 
contractor  persormel  having  access  to 
data  in  the  system  of  records  are 
required  to  adhere  to  SSA  rules 
concerning  safeguards,  access,  and  use 
of  the  data.  They  also  are  informed  of 
the  criminal  penalties  of  the  Privacy  Act 
for  unauthorized  access  to  or  disclosure 
of  information  maintained  in  this 
system  of  records. 

RETENTION  AND  DISPOSAL: 

Claims  development  and  tracking  and 
management  information  maintained  in 
this  system  are  retained  indefinitely  or 
when  it  is  determined  that  they  are  no 
longer  needed.  Means  of  disposal  is 
appropriate  to  storage  medium  (e.g., 
deletion  of  individual  records  from  the 
electronic  site  when  appropriate  or 
shredding  of  paper  records  that  are 
produced  from  the  system). 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Social  Security  Administration.  San 
Francisco  Regional  Office,  Center  for 
Infrastructure,  Manager,  Systems 
Support  Staff.  Frank  Hagel  Federal 
Building.  1221  Nevin  Ave.,  Richmond, 
California  94801. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  writing  to  the  system  manager  at  the 
above  address  and  providing  his/her 
name,  address  and  SSN.  An  individual 
requesting  notification  of  records  in 
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RECORD  ACCESS  P<IOCEDURES: 

Same  as  notification  procedures. 
Requesters  shoi  Id  also  reasonably 
specify  the  reco  rd  contents  being 
sought.  These  p  rocedures  are  in 
accordance  wit  i  SSA  Regulations  20 
CFR  Section  40  1.50. 


CONTESTING 

Same  as 
Requesters 
identify  the 
information 
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the  reasons  for 
supporting 
the  record  is 
inaccurate,  or 
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RECORD  SOURCE 
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RECOI  ID  PROCEDURES: 
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C  KTEGORIES: 
s  ^stem  are  obtained 
ndividual  claimants/ 
their  representative 

e)  who  claim  benefits 
Records  in  this  system 
in  part  from  other 
1  records  (e.g..  Claims 

(09-60-0089)  and  the 
!  lecurity  Income  Record, 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

60-0089 

SYSTEM  NAME: 

Claims  Folders  Systems.  HHS/SSA/ 
ODP. 

SECUflfTY  CLASSinCATION: 

None. 

SYSTEM  LOCATION: 

The  claims  folders  initially  are 
established  and  maintained  in  Social 
Security  field  offices  when  claims  for 
benefits  are  filed  or  a  lead  is  expected 
to  result  in  a  claim.  Telephone  and 
address  information  for  Social  Security 
field  offices  may  be  foimd  in  local 
telephone  directories  under  Social 
Security  Administration  (SSA).  The 
claims  folders  are  retained  in  field 
offices  imtil  all  development  has  been 
completed,  and  then  transferred  to  the 
appropriate  processing  center  as  set  out 
below.  In  addition,  the  information 
provided  by  Social  Security  claimants 
on  the  application  for  benefits  is 
maintained  as  a  computerized  record. 
The  computerized  records  are 
maintained  at  the  following  address: 
Social  Security  Administration,  Office 
of  Systems  Operations,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

Supplemental  Security  Income  (SSI) 
claims  folders  are  held  in  Social 
Security  field  offices  pending 
establishment  of  a  payment  record,  or 
until  the  appeal  period  in  a  denied 
claim  situation  has  expired.  The  folders 
are  then  transferred  to  a  folder-staging 
facility  (FSF)  in  Wilkes-Barre, 
Pennsylvania.  The  address  is:  Social 
Security  Administration,  SSI  Folder 
Staging  Operations,  Wilkes-Barre  Data 
Operations  Center,  P.O.  Box  7000, 
Wilkes-Barre,  PA  18703. 

Retirement  and  Survivors  Insurance 
(RSI)  claims  folders  are  maintained 
primarily  in  the  SSA's  PSCs  (contact  the 
system  manager  at  the  address  below  for 
PSC  address  information).  If  the 
individual  to  whom  the  claim  pertains 
resides  outside  the  United  States  or  any 
of  its  possessions,  the  folder  is 
maintained  in  the  Office  of  Central 
Operations  (OCO)  Rolling  Heights 
Building  (Megasite).  The  address  for  the 
Megasite  is:  2255  Rolling  Road, 
Baltimore,  MD  21244. 

Disability  Insurance  (DI)  claims 
folders  for  individuals  under  age  55  are 
maintained  primarily  in  the  OCO 
Megasite  (see  the  address  above). 

DI  claims  folders  for  disabled 
individuals  over  age  54  are  maintained 
in  SSA's  National  Records  Center 
(NRC).  The  address  for  the  NRC  is:  601 


S.  291  Hwy.,  6000  E.  Geospace  Dr., 
Independence,  MO  64056. 

If  me  individual  resides  outside  the 
United  States  or  any  of  its  possessions, 
DI  claims  folders  for  individuals  under 
age  55  are  maintained  in  the  OCO 
Megasite  (see  the  address  above). 

Special  Veterans  Benefits  (SVB) 
claims  folders  are  held  in  Social 
Security  field  offices  and  the  Veterans 
Affairs  Regional  Office  (VARO), 
Philippines  pending  establishment  of  a 
payment  record  or  until  the  appeal 
period  in  a  denied  claim  situation  has 
expired.  Contact  the  system  manager  for 
address  information  for  SVB  claims 
folders  maintained  in  the  VARO. 
Philippines. 

In  addition,  claims  folders  are 
transferred  to  the  General  Services 
Administration  and  on  occasion  may  be 
temporarily  transferred  to  other  Federal 
agencies.  The  DI  claims  folders  also  are 
transferred  to  State  agencies  for 
disability  and  vocational  rehabilitation 
determinations.  Contact  the  system 
manager  for  address  information. 

.  CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Claimants,  applicants,  beneficiaries 
and  potential  claimants  benefits  and 
payments  administered  by  the  Social 
Security  Administration  (e.g.,  title  II  RSI 
and  DI  benefits;  and  title  Vffl  SVB  title 
XVI  SSI  payments).  Folders  also  are 
maintained  on  claims  that  have  been 
denied. 

Categories  of  records  in  the  system: 
The  claim  folder  contains  the  name  and 
Social  Security  number  of  the  claimant 
or  potential  claimant;  the  application  for 
benefits;  earnings  record  information 
established  and  maintained  by  SSA; 
documents  supporting  findings  of  fact 
regarding  factors  of  entitlement  and 
continuing  eligibility;  payment 
documentation;  correspondence  to  and 
from  claimants  and/or  representatives; 
information  about  representative 
payees;  and  leads  information  from 
third  parties  such  as  social  service 
agencies,  IRS,  VA  and  mental 
institutions. 

The  claim  folder  also  may  contain 
data  collected  as  a  result  of  inquiries  or 
complaints,  and  evaluation  and 
measurement  studies  of  the 
effectiveness  of  claims  policies. 
Separate  files  may  be  maintained  of 
certain  actions  which  are  entered 
directly  into  the  computer  processes. 
These  relate  to  reports  of  changes  of 
address,  work  status,  and  other  post- 
adjudicative  reports.  Separate  files  also 
temporarily  may  be  maintained  for  the 
purpose  of  resolving  problem  cases. 
Separate  abstracts  also  are  maintained 
for  statistical  purposes  (i.e., 
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disallowances,  technical  denials,  and 
demographic  and  statistical  information 
relating  to  disability  decisions). 

AliTHOR(TY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  202-205,  223,  226,  228, 
1611,  1631. 1818. 1836.  and  1840  and 
title  VIII  of  the  Social  Security  Act. 

PURPOSE(S): 

Each  claim  constitutes  a  basic  record 
for  payments  and  determinations  under 
the  Social  Security  Act.  The  information 
in  the  claim  folder  is  used  to  produce 
and  maintain  the  Master  Beneficiary 
Record  (60-0090)  which  is  the 
automated  payment  system  for  RSI  and 
DI  benefits;  the  Supplemental  Security 
Income  Record  (09-60-0103)  which  is 
the  automate'd  pajTnent  system  for  SSI 
payments  for  the  aged,  blind,  disabled 
and  SVB  payments  under  title  VIII  of 
the  Act;  the  Black  Lung  Payment  System 
(09-60-0045)  which  is  the  payment 
system  for  BL  claims;  and  the  Health 
Insurance  Billing  and  Collection  Master 
Record  system  (09-70-0522)  which  is 
the  payment  system  for  HI  and 
Supplementary  Medical  Insurance 
(Medicare)  benefits. 

Claims  folders  information  is  used 
throughout  SSA  for  purposes  of 
pursuing  claims;  determining, 
organizing  and  maintaining  documents 
for  making  determinations  of  eligibility 
for  benefits,  the  amount  of  benefits,  the 
appropriate  payee  for  benefits; 
reviewing  continuing  eligibility;  holding 
hearings  or  administrative  review 
processes;  ensuring  that  proper 
adjustments  are  made  based  on  events 
affecting  entitlement;  and  answering 
inquiries. 

Claims  folders  may  be  referred  to 
State  disability  determination  services 
agencies  or  vocational  rehabilitation 
agencies  in  disability  cases.  They  may 
also  be  used  for  quality  review, 
evaluation,  and  measurement  studies, 
and  other  statistical  and  research 
purposes.  Extracts  may  be  maintained  as 
interviewing  tools,  activity  logs,  records 
of  claims  clearance,  and  records  of  type 
or  nature  of  actions  taken. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1 .  To  third  party  contacts  in  situations 
where  the  party  to  be  contacted  has.  or 
is  expected  to  have,  information  relating 
to  the  individual's  capability  to  manage 
his/her  affairs  or  his/her  eligibility  for  or 
entitlement  to  benefits  under  the  Social 
Security  program  when: 

(a)  The  individual  is  unable  to 
provide  information  being  sought.  An 


individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when: 

(i)  He/she  is  incapable  or  of 
questionable  mental  capability; 

(ii)  He/she  cannot  read  or  write; 

(iii)  He/she  cannot  afford  the  cost  of 
obtaining  the  information; 

(iv)  He/she  has  a  hearing  impairment, 
and  is  contacting  SSA  by  telephone 
through  a  telecommunications  relay 
system  operator; 

(v)  A  language  barrier  exists;  or 

(vi)  The  custodian  of  the  information 
will  not,  as  a  matter  of  policy,  provide 
it  to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following: 

(i)  His/her  eligibility  for  benefits 
under  the  Social  Security  program; 

(ii)  The  amount  of  his/her  benefit 
payment;  or 

(iii)  Any  case  in  which  the  evidence 
is  being  reviewed  as  a  result  of 
suspected  abuse  or  fi^ud.  concern  for 
program  integrity,  or  for  quality 
appraisal,  or  evaluation  and 
measurement  activities. 

2.  To  third  party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

3.  To  a  person  (or  persons)  on  the 
rolls  when  a  claim  is  filed  by  an 
individual  which  is  adverse  to  the 
person  on  the  rolls;  i.e.: 

(a)  An  award  of  benefits  to  a  new 
claimant  precludes  an  award  to  a  prior 
claimant;  or 

(b)  An  award  of  benefits  to  a  new 
claimant  will  reduce  the  benefit 
payments  to  the  individual(s)  on  the 
rolls  ;but  only  for  information 
concerning  the  facts  relevant  to  the 
interests  of  each  party  in  a  claim. 

4.  To  employers  or  former  employers 
for  correcting  or  reconstructing  earnings 
records  and  for  Social  Security  tax 
purposes  only. 

5.  To  the  Department  of  the  Treasury 
for: 

(a)  Collecting  Social  Security  taxes  or 
as  otherwise  pertinent  to  tax  and  benefit 
payment  provisions  of  the  Act 
(including  SSN  verification  services);  or 

(b)  Investigating  alleged  theft,  forgery, 
or  unlawful  negotiation  of  Social 
Security  checks. 

6.  To  the  United  States  Postal  Service 
for  investigating  the  alleged  forgery, 
theft  or  unlawful  negotiation  of  Social 
Security  checks. 

7.  To  DOJ  for: 

(a)  Investigating  and  prosecuting 
violations  of  the  Act  to  which  criminal 
penalties  attach. 


(b)  Representing  the  Secretary,  or 

(c)  Investigating  issues  of  fraud  by 
agency  officers  or  employees,  or 
violation  of  civil  rights. 

8.  To  the  Department  of  State  and  its 
agents  for  administering  the  Act  in 
foreign  countries  through  facilities  and 
services  of  that  agency. 

9.  To  the  American  Institute  of 
Taiwan  and  its  agents  for  administering 
the  Act  in  Taiwan  through  facilities  and 
services  of  that  organization. 

10.  To  the  Department  of  Veterans 
Affairs.  Philippines  Regional  Office  and 
its  agents  for  administering  the  Act  in 
the  Philippines  through  facilities  and 
services  of  that  agency. 

1 1 .  To  the  Department  of  Interior  and 
its  agents  for  administering  the  Act  in 
the  Northern  Mariana  Islands  through 
facilities  and  services  of  that  agency. 

12.  To  RRB  for  administering 
provisions  of  the  Act  relating  to  raihoad 
employment. 

13.  To  State  Social  Security 
Administrators  for  administration  of 
agreements  pursuant  to  section  218  of 
the  Act. 

14.  To  State  audit  agencies  for: 

(a)  Auditing  State  supplementation 
payments  and  Medicaid  eligibility 
considerations;  and 

(b)  Expenditures  of  Federal  funds  by 
the  State  in  support  of  the  DDS. 

15.  To  private  medical  and  vocational 
consultants  for  use  in  making 
preparation  for.  or  evaluating  the  results 
of,  consultative  medical  examinations  or 
vocational  assessments  which  they  were 
engaged  to  perform  by  SSA  or  a  State 
sigency  acting  in  accord  with  sections 
221  or  1633  of  the  Act. 

16.  To  specified  business  and  other 
community  members  and  Federal,  State, 
and  local  agencies  for  verification  of 
eligibility  for  benefits  under  section 
1631(e)  of  the  Act. 

17.  To  institutions  or  facilities 
approved  for  treatment  of  drug  addicts 
or  alcoholics  as  a  condition  of  the 
individual's  eligibility  for  payment 
under  section  1611(e)(3)  of  the  Act  and 
as  authorized  by  regulations  issued  by 
the  Special  Action  Office  for  Drug 
Abuse  Prevention. 

18.  To  applicants,  claimants, 
prospective  applicants  or  claimants, 
other  than  the  data  subject,  their 
authorized  representatives  or 
representative  payees  to  the  extent 
necessary  to  pursue  Social  Security 
claims  and  to  representative  payees 
when  the  information  pertains  to 
individuals  for  whom  they  serve  as 
representative  payees,  for  the  purpose  of 
assisting  SSA  in  administering  its 
representative  payment  responsibilities 
under  the  Act  and  assisting  the 
representative  payees  in  performing 
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their  duties  as  p  ayees,  including 
receiving  and  a<  counting  for  benefits  for 
individuals  for  '  vhom  they  serve  as 
payees. 

19.  To  a  congi  essional  office  in 
response  to  an  i  iquiry  fi-om  that  office 
made  at  the  reqi  lest  of  the  subject  of  a 
record. 

20.  In  responi  e  to  legal  process  or 
interrogatories  i  elating  to  the 
enforcement  of  in  individual's  child 
support  or  alimi  )ny  obligations,  as 
required  by  sections  459  and  461  of  the 
Act. 

21.  To  Federa  1.  State,  or  local  agencies 
(or  agents  on  thi  sir  behalf)  for 
administering  c  ish  or  noncash  income 
maintenance  or  health  maintenance 
programs  (inclu  ding  programs  under  the 
Act).  Such  disci  osures  include,  but  are 
not  limited  to,  r  slease  of  information  to: 

(a)  RRB  for  ac  ministering  provisions 
of  the  Railroad  Retirement  and  Social 
Security  Acts  re  lating  to  railroad 
employment  an  i  for  administering  the 
Raihoad  Unem]  iloyment  Insurance  Act; 

(b)  The  VA  fo  r  administering  38 
U.S.C.  412,  and  upon  request, 
information  nee  ded  to  determine 
eligibihty  for  or  amount  of  VA  benefits 
or  verifying  oth  !r  information  with 
respect  thereto; 

(c)  The  Depar  ment  of  Labor  for 
administering  p  revisions  of  Title  IV  of 
the  Federal  Coa  Mine  Health  and  Safety 
Act,  as  amende!  1  by  the  Black  Lung 
Benefits  Act; 

(d)  State  welf  u-e  departments  for 
administering  s  jctions  205(c)(B)(i)(II) 
and  402{a)(25)  (if  the  Act  requiring 
information  abc  ut  assigned  SSNs  for 
AFDC  program  aurposes  only; 

(e)  State  agen  :ies  for  making 
determinations  of  Medicaid  eligibility; 
and 

(f)  State  ageni  ;ies  for  making 
determinations  of  food  stamp  eligibility 
under  the  food  stamp  program. 

22.  To  State  \  welfare  departments: 

(a)  Pursuant  t  a  agreements  with  SSA 
for  administration  of  State 
supplementatic  n  payments; 

(b)  For  enroll  nent  of  welfare 
recipients  for  n  edical  insurance  under 
section  1843  of  the  Act;  and 

(c)  For  condu  cting  independent 
quality  assuran  :e  reviews  of  SSI 
recipient  recorc  s,  provided  that  the 
agreement  for  F  ederal  administration  of 
the  supplemeni  ation  provides  for  such 
an  independen  review. 

23.  To  State  \  ocational  rehabilitation 
agencies  or  Stai  e  crippled  children's 
service  agencie  i  (or  other  agencies 
providing  servi  :es  to  disabled  children) 
for  consideratic  n  of  rehabilitation 
services  per  sections  222(a)  and  1615  of 
the  Act. 


24.  To  the  Social  Security  agency  of 
a  foreign  country,  to  carry  out  the 
purpose  of  an  international  Social 
Security  agreement  entered  into 
between  the  United  States  and  the  other 
country,  pursuant  to  section  233  of  the 
Act. 

25.  To  IRS,  Department  of  the 
Treasury,  for  the  purpose  of  auditing 
SSA's  compliance  with  the  safeguard 
provisions  of  the  IRC  of  1986,  as 
amended. 

26.  To  the  Office  of  the  President  for 
responding  to  an  individual  pursuant  to 
an  inquiry  received  fi'om  that  individual 
or  from  a  third  party  on  his  or  her 
behalf. 

27.  To  third  party  contacts  (including 
private  collection  agencies  under 
contract  with  SSA)  for  the  purpose  of 
their  assisting  SSA  in  recovering 
overpajonents. 

28.  To  DOJ  (Immigration  and 
Naturalization),  upon  request,  to 
identify  and  locate  aliens  in  the  United 
States  piu-suant  to  section  290(b)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1360(b)). 

29.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  SSA  may  enter  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

30.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  GSA 
and  NARA  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904 
and  2906,  as  amended  by  NARA  Act  of 
1984. 

31.  To  DOJ,  a  court  or  other  tribunal, 
or  another  party  before  such  tribunal 
when: 

(a)  SSA,  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case.  SSA  determines  that  such 


disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  IRC  (26  U.S.C.  6103)  will  not  be 
disclosed  under  this  routine  use  unless 
disclosure  is  expressly  permitted  by  the 
IRC. 

32.  Addresses  of  beneficiaries  who  are 
obligated  on  loans  held  by  the  Secretary 
of  Education  or  a  loan  made  in 
accordance  with  20  U.S.C.  1071,  et  seq. 
(the  Robert  T.  Stafford  Student  Loan 
Program)  may  be  disclosed  to  the 
Department  of  Education  as  authorized 
by  section  489A  of  the  Higher  Education 
Act  of  1965. 

33.  To  student  volimteers  and  other 
workers,  who  technically  do  not  have 
the  status  of  Federal  employees,  when 
they  are  performing  work  for  SSA  as 
authorized  by  law,  and  they  need  access 
to  personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

34.  To  Federal,  State,  and  local  law 
enforcement  agencies  and  private 
security  contractors,  as  appropriate, 
information  necessary. 

(a)  To  enable  them  to  protect  the 
safety  of  SSA  employees  and  customers, 
the  security  of  the  SSA  workplace  and 
the  operation  of  SSA  facilities,  or 

(b)  To  assist  investigations  or 
prosecutions  with  respect  to  activities 
that  affect  such  safety  and  security  or 
activities  that  disrupt  the  operation  of 
SSA  facilities. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  generally  are  maintained 
manually  in  file  folders.  However,  some 
records  may  be  maintained  in  magnetic 
media  (e.g.,  on  disk  and 
microcomputer). 

retrievabiuty: 

Claims  folders  are  retrieved  both 
nimierically  by  SSN  and  alphabeticcdly 
by  name. 

SAFEGUARDS: 

Paper  claims  folders  are  protected 
through  limited  access  to  SSA  records. 
Access  to  the  records  is  limited  to  those 
employees  who  require  such  access  in 
the  performance  of  their  official  duties. 
All  employees  are  instructed  in  SSA 
confidentiality  rules  as  a  part  of  their 
initial  orientation  training. 

Safeguards  for  automated  records 
have  been  established  in  accordance 
with  the  Systems  Security  Handbook. 
All  magnetic  tapes  and  disks  are  within 
an  enclosure  attended  by  seciu-ity 
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guards.  Anyone  entering  or  leaving  this 
enclosure  must  have  special  badges 
which  are  issued  only  to  authorized 
personnel.  All  microfilm  and  paper  files 
are  accessible  only  by  authorized 
personnel  and  are  locked  after  working 
hours. 

For  computerized  records, 
electronically  transmitted  between 
SSA's  central  office  and  field  office 
locations  (including  organizations 
administering  SSA  programs  under 
contractual  agreements),  safeguards 
include  a  lock/unlock  password  system, 
exclusive  use  of  leased  telephone  lines, 
a  terminal  oriented  transaction  matrix, 
and  an  audit  trail. 

RETENTION  AND  DISPOSAL: 

The  retention  period  for  claims 
folders  are  as  follows: 

A.  RSI  Claims  Folders 

Folders  for  disallowed  life  and  death 
claims,  withdrawals,  and  lump-sum 
claims  in  which  potential  entitlements 
exist  are  transferred  to  the  FRC  after 
being  so  identified  and  then  destroyed 
10  years  thereafter. 

Folders  for  awarded  claims  where  the 
last  payment  has  been  made  and  there 
is  no  future  potential  claimant  indicated 
in  the  record  are  transferred  to  the  FRC 
and  then  destroyed  5  years  thereafter. 

B.  DI  Claims  Folders 

Folders  for  DI  denial  claims  are 
transferred  to  the  FRC  after  expiration  of 
the  reconsideration  period  and  then 
destroyed  10  years  thereafter. 

Folders  for  terminated  DI  claims  are 
transferred  to  the  FRC  after  being 
identified  as  eligible  for  transfer  and 
then  destroyed  10  years  thereafter. 

C.  SSI  Claims  Folders  and  SVB  Folders 

Folders  for  SSI  and  SVB  death 
termination  claims  are  destroyed  2  years 
after  resolution  of  possible  outstanding 
overpayments  or  underpayments. 
Folders  for  other  SSI  and  SVB 
terminations  are  transferred  to  the  FRC 
after  termination  and  destroyed  after  6 
years,  6  months. 

When  a  subsequent  claim  is  filed  on 
the  SSN  the  claim  folder  is  recalled 
from  the  FRC.  Similarly,  claims  folders 
may  be  recalled  from  the  FRC  at  any 
time  by  SSA,  as  necessary,  in  the 
administration  of  Social  Security 
programs.  When  this  occurs,  the  folder 
will  be  temporarily  maintained  in  a 
Social  Security  field,  regional  or  central 
office. 

Separate  files  of  actions  entered 
directly  into  the  computer  processes  are 
shredded  or  destroyed  by  heat  after  1  to 
6  months.  Claims  leads  that  do  not 
result  in  a  filing  of  an  application  are 


destroyed  6  months  after  the  inquirer  is 
invited  by  letter  to  file  a  claim. 

All  paper  claim  files  are  disposed  of 
by  shredding  or  the  application  of  heat 
when  the  retention  periods  have 
expired. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

SSA  Privacy  Officer,  Social  Seciuity 
Administration,  6401  Security 
Boulevard,  Bahiraore  MD  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  contacting  any  Social  Security  field 
office. 

When  requesting  notification,  the 
individual  should  provide  his/her 
name,  SSN,  and  the  type  of  claim  he  or 
she  filed  (RSI,  DI,  HI,  BL  special 
minimum  payments,  SSI  or  SVB).  If 
more  than  one  claim  is  filed,  each 
should  be  identified,  whether  he/she  is 
or  has  been  receiving  benefits,  whether 
payments  are  being  received  under  his 
or  her  own  SSN,  and  if  not,  the  name 
and  SSN  under  which  received,  if 
benefits  have  not  been  received,  the 
approximate  date  and  place  the  claim 
was  filed,  and  his/her  address  and/or 
telephone  number.  (Furnishing  the  SSN 
is  voluntary,  but  it  will  make  searching 
for  an  individual's  record  easier  and 
prevent  delay.) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identity. 
Documents,  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  (e.g.,  credit  cards,  driver's 
license  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  name,  date  of  birth 
and  address  in  order  to  establish 
identity,  plus  any  additional 
information  specified  in  this  section. 
These  procedures  are  in  accordance 
with  SSA  Regulations  (20  CFR 
401.40(c). 

An  individual  who  requests  access  to 
a  medical  record  shall,  at  the  time  he/ 
she  makes  the  request,  designate  in 
writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  ipform  the  subject  individual  of  its 
contents.  A  parent  or  guardian  who 
requests  notification  of  or  access  to  a 
minor's  medical  record  shall  at  the  time 
he/she  makes  the  request  designate  a 
physician  or  other  health  professional 
(other  than  a  family  member)  who  will 
be  willing  to  review  the  record  and 
inform  the  parent  or  guardian  of  its 
contents.  These  procedures  are  in 
accordance  with  SSA  Regulations  (20 
CFR  401.55). 


RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedvu^s. 
Requesters  should  also  reasonably 
specify  the  information  they  are  seeking. 
These  procedures  are  in  accordance 
with  SSA  Regulations  (20  CFR  401.40(c) 
and  401.55). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how 
the  record  is  incomplete,  imtimely, 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  SSA 
Regulations  (20  CFR  401.65). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  claimants,  beneficiaries,  applicants 
and  recipients;  accumulated  by  SSA 
from  reports  of  employers  or  self- 
employed  individuals;  various  local, 
State,  and  Federal  agencies;  claimant 
representatives  and  other  sources  to 
support  factors  of  entitlement  and 
continuing  eligibility  or  to  provide  leads 
information. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
60-0103 
SYSTEM  NAME: 

Supplemental  Security  Income 
Record  and  Special  Veterans  Benefits, 
SSA/OSR. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Social  Security  Administration,  Office 
of  Telecommunications  and  Systems 
Operations,  6401  Security  Boulevard, 
Baltimore.  MD  21235 

Records  also  may  be  located  in  the 
Social  Security  Administration  (SSA) 
Regional  and  field  offices  (individuals 
should  consult  their  local  telephone 
directories  for  address  information). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  file  contains  a  record  for  each 
individual  who  has  applied  for 
supplemental  security  income  (SSI) 
payments,  including  individuals  who 
have  requested  an  advance  payment; 
SSI  recipients  who  have  been  overpaid; 
and  ineligible  persons  associated  with 
an  SSI  recipient.  This  file  also  covers 
those  individuals  who  have  applied  for 
and  who  are  entitled  to  the  Special 
Veterans  Benefits  (SVB)  under  title  VIII 
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of  the  Social 
does  not  cover 
have  a  Social 


SeAurity  Act.  (This  file 

a  pplicants  who  do  not 
Security  number  (SSN).) 
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CATEGORIES  OF  REl  :OROS  IN  THE  SVSTEM: 

This  file  conti  lins  data  regarding  SSI 
eligibility;  citiz(  nship;  residence; 
Medicaid  eligib  lity:  eligibility  for  other 
benefits;  alcoho  ism  or  drug  addiction 
data,  if  applicab  le  (disclosure  of  this 
information  ma  '  be  restricted  by  21 
U.S.C.  1175  and  42  U.S.C.  290dd-3  and 
ee-3);  income  d  ita;  resources;  payment 
amounts,  incluc  ing  overpayment 
amounts  and  da  te  and  amount  of 
advance  paymeiits;  living  arrangements; 
case  folder  local  ion  data;  appellate 
decisions,  if  apjilicable;  SSN  used  to 
identify  a  particular  individual,  if 
applicable;  infomation  about 
representative  f  ayees,  if  applicable;  and 
a  history  of  chai  iges  to  any  of  the 
persons  who  ha/e  applied  for  SSI 
payments.  For  eligible  individuals,  the 
file  contains  ba<  ic  identifying 
information,  inc  ome  and  resources  (if 
any)  and,  in  cor  version  cases,  the  State 
welfare  number 

This  file  also  contains  information 
about  applicant  s  for  SVB.  The 
information  maintained  in  this  system 
of  records  is  colected  from  the 
applicants  for  tide  VIII  SVB,  and  other 
systems  of  recoi  ds  maintained  by  SSA. 
The  informatioi  i  maintained  includes  a 
data  element  in  iicating  this  is  a  title 
Vni  SVB  claim,  h  will  also  include: 
identifying  info  rmation  such  as  the 
applicant's  name.  Social  Security 
number  (SSN)  and  date  of  birth  (DOB); 
telephone  number  (if  any);  foreign  and 
domestic  addreises;  the  applicant's  sex; 
income  data,  payment  amounts 
(including  overpayment  amounts);  and 
other  informati(  in  provided  by  the 
applicant  relati  re  to  his  or  her 
entitlement  for  5VB 

If  the  benefic  ary  has  a  representative 
payee,  this  syst  tm  of  records  includes 
data  about  the  r  spresentative  payee  such 
as  the  payees  S  SN;  employer 
identification  n  umber,  if  applicable;  and 
mailing  address 


AUTHORrrV  FOR 

Sections  160 
1614.1615, 
title  XVI  and  ti 
Security  Act  (tt 


1616 


MiVNTENANCE  OF  THE  SYSTEM: 
1611,1612.  1613. 
, 1631.  1633. 1634  of 
e  VIII  of  the  Social 
e  Act). 


PURPOSE(S): 

SSI  records  hfegin  in  Social  Security 
field  offices  where  an  individual  or 
couple  files  an  jpplication  for  SSI 
payments.  SVB  records  begin  in  Social 
Security  field  a  rfices  and  Veterans 
Affairs  Regions   Office  (VARO)  where 
an  individual  f  les  an  application  for 
SVB  payments.  The  SSI  and  SVB 


applications  contain  data  which  may  be 
used  to  prove  the  identity  of  the 
applicant,  to  determine  his/her 
eligibility  for  SSI  or  SVB  payments  and. 
in  cases  where  eligibility  is  determined, 
to  compute  the  amount  of  the  payment. 
Information  from  the  application,  in 
addition  to  data  used  internally  to 
control  and  process  SSI  and  SVB  cases, 
is  used  to  create  the  Supplemental 
Security  Income  Record  (SSR).  The  SSR 
also  is  used  as  a  means  of  providing  a 
historical  record  of  all  activity  on  a 
particular  individual's  or  couple's 
record. 

In  addition,  statistical  data  are 
derived  from  the  SSR  for  actuarial  and 
management  information  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

(1)  To  the  Department  of  the  Treasury 
to  prepare  SSI,  Energy  Assistance,  and 
SVB  checks  to  be  sent  to  claimants  or 
beneficiaries. 

(2)  To  the  States  to  establish  the 
minimum  income  level  for  computation 
of  State  supplements. 

(3)  To  the  following  Federal  and  State 
agencies  to  prepare  information  for 
verification  of  benefit  eligibility  under 
section  1631(e)  of  the  Act:  Biu-eau  of 
Indian  Affairs;  Office  of  Personnel 
Management;  Department  of 
Agriculture;  Department  of  Labor; 
Immigration  and  Naturalization  Service; 
Internal  Revenue  Service;  Railroad 
Retirement  Board;  State  Pension  Funds; 
State  Welfare  Offices;  State  Worker's 
Compensation;  Department  of  Defense; 
United  States  Coast  Guard;  and 
Department  of  Veterans  Affairs. 

(4)  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

(5)  To  the  appropriate  State  agencies 
(or  other  agencies  providing  services  to 
disabled  children)  to  identify  title  XVI 
eligibles  under  the  age  of  16  for  the 
consideration  of  rehabilitation  services 
in  accordance  with  section  1615  of  the 
Act,  42  U.S.C.  1382d. 

(6)  To  contractors  under  contract  to 
SSA  or  under  contract  to  another  agency 
with  funds  provided  by  SSA  for  the 
performance  of  research  and  statistical 
activities  directly  relating  to  this  system 
of  records. 

(7)  To  State  audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibility 
consideration. 

(8)  To  State  agencies  to  effect  and 
report  the  fact  of  Medicaid  eligibility  of 
title  XVI  recipients  in  the  jurisdiction  of 


those  States  which  have  elected  Federal 
determinations  of  Medicaid  eligibility  of 
title  XVI  eligibles  and  to  assist  the  States 
in  administering  the  Medicaid  program. 

(9)  To  State  agencies  to  identify  title 
XVI  eligibles  in  the  jurisdiction  of  those 
States  which  have  not  elected  Federal 
determinations  of  Medicaid  eligibility  in 
order  to  assist  those  States  in 
establishing  and  maintaining  Medicaid 
rolls  and  in  administering  the  Medicaid 
progTcim. 

(10)  To  State  agencies  to  enable  those 
agencies  which  have  elected  Federal 
administration  of  their  supplementation 
programs  to  monitor  changes  in 
applicant/recipient  income,  special 
needs,  and  circumstances. 

(11)  To  State  agencies  to  enable  those 
agencies  which  have  elected  to 
administer  their  own  supplementation 
programs  to  identify  SSI  eligibles  in 
order  to  determine  the  amount  of  their 
monthly  supplementary  payments. 

(12)  To  State  agencies  to  enable  them 
to  assist  in  the  effective  and  efficient 
administration  of  the  SSI  program. 

(13)  To  State  agencies  to  enable  those 
which  have  an  agreement  with  SSA  to 
carry  out  their  functions  with  respect  to 
Interim  Assistance  Reimbursement 
pursuant  to  section  1631(g)  of  the  Act. 

(14)  To  State  agencies  to  enable  them 
to  locate  potentially  eligible  individuals 
and  to  make  eligibility  determinations 
for  extensions  of  social  services  under 
the  provisions  of  title  XX  of  the  Act. 

(15)  To  State  agencies  to  assist  them 
in  determining  initial  and  continuing 
eligibility  in  their  income  maintenance 
programs  and  for  investigation  and 
prosecution  of  conduct  subject  to 
criminal  sanctions  under  these 
programs. 

(16)  To  the  United  States  Postal 
Service  for  investigating  the  alleged 
theft,  forgery  or  unlawful  negotiation  of 
SSI  and  SVB  checks. 

(17)  To  the  Department  of  the 
Treasury  for  investigating  the  alleged 
theft,  forgery  or  unlawful  negotiation  of 
SSI  and  SVB  checks. 

(18)  To  the  Department  of  Education 
for  determining  the  eligibility  of 
applicants  for  Basic  Educational 
Opportunity  Grants. 

(19)  To  Federal,  State  or  local 
agencies  (or  agents  on  their  behalf)  for 
administering  cash  or  non-cash  income 
maintenance  or  health  maintenance 
programs  (including  programs  under  the 
Act).  Such  disclosures  include,  but  are 
not  limited  to,  release  of  information  to: 

(a)  The  Department  of  Veterans 
Affairs  (DVA)  upon  request  for 
determining  eligibility  for,  or  amount  of, 
DVA  benefits  or  verifying  other 
information  with  respect  thereto  in 
accordance  with  38  U.S.C.  5106; 
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(b)  The  RRB  for  administering  the 
Railroad  Unemployment  Insurance  Act; 

(c)  State  agencies  to  determine 
eligibility  for  Medicaid; 

(d)  State  agencies  to  locate  potentially 
eligible  individuals  and  to  make 
determinations  of  eligibility  for  the  food 
stamp  program; 

(e)  State  agencies  to  administer  energy 
assistance  to  low  income  groups  under 
programs  for  which  the  States  are 
responsible;  and 

(i)  Department  of  State  and  its  agents 
to  assist  SSA  in  administering  the  Social 
Security  Act  in  foreign  countries,  the 
American  histitute  on  Taiwan  and  its 
agents  to  assist  in  administering  the 
Social  Security  Act  in  Taiwan,  the  VA, 
Philippines  Regional  OfHce  and  its 
agents  to  assist  in  administering  the 
Social  Security  Act  in  the  Philippines, 
and  the  Department  of  Interior  and  its 
agents  to  assist  in  administering  the 
Social  Security  Act  in  the  Northern 
Mariana  Islands. 

(20)  To  IRS,  Department  of  the 
Treasiuy,  as  necessary,  for  the  purpose 
of  auditing  SSA's  compliance  with 
safeguard  provisions  of  the  Internal 
Revenue  Code  (IRC)  of  1986,  as 
amended. 

(21)  To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  a  third 
party  on  his/her  behalf. 

(22)  Upon  request,  information  on  the 
identity  and  location  of  aliens  may  be 
disclosed  to  the  DOJ  (Criminal  Division, 
Office  of  Special  Investigations)  for  the 
purpose  of  detecting,  investigating  and, 
where  necessary,  taking  legal  action 
against  suspected  Nazi  war  criminals  in 
the  United  States. 

(23)  To  third  party  contacts  such  as 
private  collection  agencies  and  credit 
reporting  agencies  under  contract  with 
SSA  and  State  motor  vehicle  agencies 
for  the  purpose  of  their  assisting  SSA  in 
recovering  overpayments. 

(24)  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  imder  this  routine  use  only 
in  situations  in  which  SSA  may  enter  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

(25)  Non-tax  retiim  information 
which  is  not  restricted  from  disclosure 
by  Federal  law  may  be  disclosed  to 
General  Services  Administration  and 
National  Archives  and  Records 
Administration  (NARA)  for  the  purpose 
of  conducting  records  management 
studies  with  respect  to  their  duties  and 


responsibilities  under  44  U.S.C.  2904 
and  2906,  as  amended  by  NARA  Act  of 
1984. 

(26)  To  the  DOJ,  a  court  or  other 
tribunal,  or  another  party  before  such 
tribunal  when: 

(a)  SSA,  any  component  thereof,  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ,  the  court,  or  other 
tribunal,  is  relevant  and  necessary  to  the 
htigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Wage  and  other  information  which 
are  subject  to  the  disclosure  provisions 
of  the  IRC  (26  U.S.C.  6103)  will  not  be 
disclosed  under  this  routine  use  unless 
disclosure  is  expressly  permitted  by  the 
IRC. 

(27)  To  representative  payees,  when 
the  information  pertains  to  individuals 
for  whom  they  serve  as  representative 
payees,  for  the  purpose  of  assisting  SSA 
in  administering  its  representative 
payment  responsibilities  under  the  Act 
and  assisting  the  representative  payees 
in  performing  their  duties  as  payees, 
including  receiving  and  accounting  for 
benefits  for  individuals  for  whom  they 
serve  as  payees. 

(28)  To  third  party  contacts  (e.g., 
employers  and  private  pension  plans)  in 
situations  where  the  party  to  be 
contacted  has,  or  is  expected  to  have, 
information  relating  to  the  individual's 
capability  to  manage  his/her  affairs  or 
his/her  eligibility  for,  or  entitlement  to, 
benefits  under  the  Social  Security 
program  when: 

(a)  The  individual  is  unable  to 
provide  information  being  sought.  An 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when: 

(i)  he/she  is  incapable  or  of 
questionable  mental  capability; 

(ii)  he/she  cannot  read  or  write; 

(iii)  he/she  cannot  afford  the  cost  of 
obtaining  the  information; 

(iv)  he/she  has  a  hearing  impairment, 
and  is  contacting  SSA  by  telephone 
through  a  telecommunications  relay 
system  operator; 

(v)  a  language  barrier  exists;  or 


(vi)  the  custodian  of  the  information 
will  not,  as  a  matter  of  policy,  provide 
it  to  the  individual;  or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following: 

(i)  His/her  eligibility  for  benefits 
under  the  Social  Security  program; 

(ii)  The  amount  of  his/her  benefit 
payment;  or 

(iii)  Any  case  in  which  the  evidence 
is  being  reviewed  as  a  result  of 
suspected  fraud,  concern  for  program 
integrity,  quality  appraisal,  or 
evaluation  and  measurement  activities. 

(29)  To  Rehabilitation  Services 
Administration  (RSA)  for  use  in  its 
program  studies  of,  and  development  of 
enhancements  for.  State  vocational 
rehabilitation  programs.  These  are 
programs  to  which  applicants  or 
beneficiaries  under  titles  II  and  or  XVI 
of  the  Act  may  be  referred.  Data  released 
to  RSA  will  not  include  any  personally 
identifying  information  (such  as  names 
or  SSNs). 

(30)  Addresses  of  beneficiaries  who 
are  obligated  on  loans  held  by  the 
Secretary  of  Education  or  a  loan  made 
in  accordance  with  20  U.S.C.  1071,  et. 
seq.  (the  Robert  T.  Stafford  Student 
Loan  Program)  may  be  disclosed  to  the 
Department  of  Education  as  authorized 
by  section  489A  of  the  Higher  Education 
Act  of  1965. 

(31)  To  student  volunteers  and  other 
workers,  who  technically  do  not  have 
the  status  of  Federal  employees,  when 
they  are  performing  work  for  SSA  as 
authorized  by  law,  and  they  need  access 
to  personally  identifiable  information  in 
SSA  records  in  order  to  perform  their 
assigned  Agency  functions. 

(32)  To  Federal,  State,  and  local  law 
enforcement  agencies  and  private 
security  contractors,  as  appropriate,  if 
information  is  necessary: 

(a)  To  enable  them  to  protect  the 
safety  of  SSA  employees  and  customers, 
the  security  of  the  SSA  workplace  and 
the  operation  of  SSA  facilities,  or 

(b)  To  assist  investigations  or 
prosecutions  with  respect  to  activities 
that  affect  such  safety  and  security  or 
activities  that  disrupt  the  operation  of 
SSA  facilities. 

(33)  Corrections  to  information  that 
resulted  in  erroneous  inclusion  of 
individuals  in  the  Death  Master  File 
(DMF)  may  be  disclosed  to  recipients  of 
erroneous  DMF  information. 

(34)  Information  as  to  whether  an 
individual  is  alive  or  deceased  may  be 
disclosed  pursuant  to  section  1106(d)  of 
the  Social  Security  Act  (42  U.S.C. 
1306(d)),  upon  request,  for  purposes  of 
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an  epidemiolog  ical  or  similar  research 
project,  provid<  d  that: 

(a)  SSA  deter  mines  in  consultation 
with  the  Deparl  raent  of  Health  and 
Human  Services,  that  the  research  may 
reasonably  be  e  icpected  to  contribute  to 
a  national  healai  interest;  and 

(b)  The  requejster  agrees  to  reimburse 
SSA  for  the  costs  of  providing  the 
information;  and 

(c)  The  requester  agrees  to  comply 
with  any  safegqards  and  limitations 
specified  by  SSA  regarding  rerelease  or 
redisclosure  of  fhe  information. 


POLICIES  AND 
RETRtEVING, 
DISPOSING  OF 


PRAimCES 


ACCE!  tSMG 
REOROS 


STORAGE: 

Records  are 
media  (e.g.,  m. 
microform  and 


iiai 


FOR  STORING, 
,  RETAINING  AND 
IN  THE  SYSTEM: 


ntained  in  magnetic 
c  tape)  and  in 
microfiche  form. 


a  ^etic 


RETRIEVABILfTY: 

Records  are  i^idexed  and  retrieved  by 

SSN. 

SAFEGUARDS: 

System  secuiity  for  automated  records 
has  been  established  in  accordance  with 
the  Systems  Security  Handbook.  This 
includes  maintaining  all  magnetic  tapes 
and  magnetic  dSsks  within  an  enclosure 
attended  by  security  guards.  Anyone 
entering  or  lea\  ing  that  enclosure  must 
have  special  ba  dges  which  are  only 
issued  to  authorized  personnel.  All 
authorized  personnel  having  access  to 
the  magnetic  racords  are  subject  to  the 
penalties  of  the)  Privacy  Act.  The 
microfiche  are  stored  in  locked  cabinets, 
and  are  accessible  to  employees  only  on 
a  need-to-knovy  basis.  All  SSR  State 
Data  Exchange  Records  are  protected  in 
accordcince  with  agreements  between 
SSA  and  the  respective  States  regarding 
confidentiality]  use,  and  redisclosure. 

RETENTION  AND  I 

Original  inpiit  transaction  tapes 
received  which  contain  initial  claims 
and  posteligibility  actions  are  retsuned 
indefinitely  although  these  are 
processed  as  ret:eived  and  incorporated 
into  processina^tapes  which  are  updated 
to  the  master  S5R  tape  file  on  a  monthly 
basis.  All  maghetic  tapes  appropriate  to 
SSI  informatioi  i  furnished  to  specified 
Federal,  State,  md  local  agencies  for 
verification  of  isligibility  for  benefits  and 
under  section  :  631(e)  are  retained,  in 
accordance  wil  h  the  PA  accounting 
requirements,  lor  at  least  5  years  or  the 
life  of  the  recoid,  whichever  is  longer. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Director,  Division  of  Supplemental 
Security  hiconie  Systems,  Office  of 
Systems  Requi  ements.  Social  Security 


Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  writing  to  or  visiting  any  Social 
Security  field  office  and  providing  his 
or  her  name  and  SSN.  (Individuals 
should  consult  their  local  telephone 
directories  for  Social  Security  office 
address  and  telephone  information.) 
Applicants  for  SVB  who  reside  in  the 
Philippines  should  contact  VARO, 
Philippines.  (Furnishing  the  SSN  is 
volimtary,  but  it  will  make  searching  for 
an  individual's  record  easier  and 
prevent  delay.) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identity. 
Documents  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  [e.g.,  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  name,  date  of  birth 
and  address  in  order  to  establish 
identity,  plus  any  additional 
information  specified  in  this  section. 
These  procedures  are  in  accordance 
with  SSA  Regulations  (20  CFR 
401.40(c)). 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  he  or  she  makes 
the  request,  designate  in  wrriting  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  A  parent 
or  guardian  who  requests  notification  of, 
or  access  to,  a  minor's  medical  record 
shall  at  the  time  he  or  she  makes  the 
request  designate  a  physician  or  other 
health  professional  (other  than  a  family 
member)  who  will  be  willing  to  review 
the  record  and  inform  the  parent  or 
guardian  of  its  contents  at  the 
physician's  or  health  professional's 
discretion.  These  procedures  are  in 
accordance  with  SSA  Regulations  (20 
CFR  401.40(c)  and  401.55). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how 
the  record  is  incomplete,  untimely, 


inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  SSA 
Regulations  (20  CFR  401.65). 

RECORD  SOURCE  CATEGORIES: 

Data  contained  in  the  SSR  are 
obtained  for  the  most  part  from  the 
applicant  for  SSI  and  SVB  payments 
and  are  derived  from  the  Claims  Folders 
System  (60-0089)  and  the  Modernized 
Supplemental  Security  Income  Claims 
System.  The  States  and  other  Federal 
agencies  such  as  the  Department  of 
Veterans  Affairs  also  provide  data 
affecting  the  SSR. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  00-6229  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4190-29-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3252] 

Proposed  Information  Collection 

AGENCY:  Department  of  State. 
ACTION:  Notice  of  information  collection 
under  emergency  review  procedure  and 
60-day  notice  of  proposed  information 
collection  under  standard  review 
procedure:  Irish  Peace  Process  Cultural 
and  Training  Program. 

summary:  The  Department  of  State  has 
submitted  the  information  collection 
request  described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accord«mce  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 
Additionally,  the  Department  is  seeking 
OMB  approval  for  the  subject 
information  collection  request  under  the 
standard  review  procedures  of  the  1995 
Act. 

The  twofold  purpose  of  this  notice  is 
to  advise  the  public  that  (a)  the 
Department's  clearance  request  has  been 
submitted  to  OMB  for  review  pursuant 
to  OMB's  emergency  clearance  process; 
and  (b)  the  Department  additionally 
intends  to  submit  the  information 
collection  to  OMB  for  approval  pursuant 
to  OMB's  standard  approval  process, 
after  allowing  the  required  60  days  for 
public  comment  in  the  Federal  Register. 

The  following  summarizes  the 
information  collection  proposal 
submitted,  and  to  be  submitted,  to  OMB: 

Type  of  Request:  New  Collection. 

Originating  Office:  EUR. 

Title  of  Information  Collection:  Irish 
Peace  Process  Cultural  and  Training 
Program  ("IPPCTP"). 

Frequency:  1. 

Form  Number:  N/A. 
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Respondents:  Entities  wishing  to 
provide  employment  opportunities  to 
IPPCTP  participants  as  well  as  persons 
selected  for  participation  in  the  IPPCTP. 

Estimated  Number  of  Respondents: 
4200. 

Average  Hours  Per  Response:  (a) 
Prospective  Employers:  up  to  2  hours  in 
providing  employer  background 
information  and  up  to  1  hour  in 
reporting  on  participants'  work 
experience  (for  each  participant  hired 
by  an  employer),  (b)  Participants:  up  to 
2  hoius  in  providing  backgroiuid/ 
jesume  information,  a  photograph,  and 
tracking  information.  Where 
participation  originates  with  an 
employer  nomination,  the  increase  of 
time  required  of  an  employer  in 
providing  employee-related  information 
will  be  offset  by  a  corresponding 
reduction  in  the  time  otherwise  required 
of  employees  in  providing  this  same 
information. 

Total  Estimated  Burden:  12,400 
hours. 

The  proposed  information  collection 
is  being  published  to  obtain  comments 
from  the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  March  1,  2000.  If  granted,  the 
emergency  approval  will  only  be  valid 
for  180  days.  Comments  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  (202)  395-5871. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  will  also  be 
undertaken,  pursuant  to  the  OMB's 
standard  review  process.  Comments  are 
encouraged  and  will  be  accepted  until 
the  60th  day  from  the  date  that  this 
notice  is  published  in  the  Federal 
Register.  The  agency  requests  uTitten 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Comments  are  being  solicited  to  permit 
the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  the  Officer  for  freland  and  Northern 
Ireland  Affairs,  Bureau  of  European 
Affairs  (EUR/UBI).  Room  4513,  U.S. 
Department  of  State,  Washington,  DC 
20520,  (202)  647-6585. 

Dated:  March  1,  2000. 
Catherine  M.  Smith, 

Acting  Executive  Director  Bureau  of  European 

Affairs,  U.S.  Department  of  State. 

(FR  Doc.  00-6215  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4710-23-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3251] 

Proposed  Information  Collection 

AGENCY:  Department  of  State. 
ACTION:  60-day  notice  of  proposed 
information  collection;  U.S.  department 
of  state,  parking  permit  application,  DS- 
1987. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Paperwork 
Reduction  Act. 

Originating  Office:  A/OPR/GSM/SS. 

Title  of  Information  Collection: 
Parking  Permit  Application. 

Frequency:  Year-round  with  one  large 
collection  done  once  a  year. 

Form  Number:  DS-1987. 

Respondents:  Department  of  State 
employees  and  contractors. 

Estimated  Number  of  Respondents: 
4,050. 

Average  Hours  Per  Response:  lU  hour. 

Total  Estimated  Burden:  1,012.50. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDnX}NAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Ms.  Lee  Martinez,  Room  B258.  202/ 
647-0305,  U.S.  Department  of  State, 
Washington.  DC  20520. 

Dated:  February  24,  2000. 
Robert  B.  Dickson, 

Executive  Director,  Bureau  of  Administration, 
U.S.  Department  of  State. 
|FR  Doc.  00-6214  Filed  3-13-00;  8:45  am] 

BILLING  CODE  471CM»-f> 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Technical  Correction  to  tt)e 
Harmonized  Tariff  Schedule  of  the 
United  States 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Technical  correction  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

SUMMARY:  The  United  States  Trade 
Representative  (the  USTR)  is  modifying 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  as  set  forth  below, 
pursuant  to  authority  granted  by 
Congress  to  the  President  in  section  604 
of  the  Trade  Act  of  1974  (Trade  Act)  and 
delegated  to  the  USTR  in  Presidential 
Proclamation  No.  6969  of  January  27, 
1997  (62  FR  4415).  This  technical 
correction  is  to  ensure  that  the  intended 
tariff  treatment  is  accorded  to  certain 
imported  valve  spring  quality  wire  rod. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordana  Earp,  Acting  Assistant  United 
States  Trade  Representative.  (202)  395- 
6160,  or  Audrey  Winter.  Associate 
General  Counsel,  (202)  395-7305. 

Correction  to  HTS 

Presidential  Proclamation  7273  of 
Februar>'  16.  2000  (65  FR  8621) 
modified  subchapter  III  of  chapter  99  of 
the  HTS  in  order  to  facilitate  positive 
adjustment  to  competition  from  imports 
of  certain  steel  wire  rod.  The 
proclamation  inserted  new  U.S.  note  9 
in  that  subchapter;  the  note  provides 
that  various  steel  products  are  excluded 
from  the  new  subheadings 
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t  le  i 


adjustment  action, 
^bdivision  (b)  of  note  9. 
the  valve  spring  quality 
intended  to  be  excluded  from 
bheading.  inadvertently 
rchasers  of  the  subject 
Accordingly,  the  HTS  is 


implementing 

However,  new 

which  describe 

wire  rod 

the  new  tariff  si 

misstated  the  p 

product. 

modified  as  foUbws: 

Subdivision  ( 
subchapter  III  o 
is  modified  by 
"order  from  an 
or  automotive 
manufacturer  ir 
lieu  thereof  the 
automotive 
automotive  val 
manufacturer 
manufacturer  oi 


vaKe 


\e  I 


spnng  wire 
This  modi 
effective  with 
or  withdrawn 
consumption, 
and  shall 
language  had 
Proclamation 
provided  for 


o  1 


contir  ue 


Charlene  Barshef  iky 

United  States  Tra  le 
[FRDoc.  00-6199 
BILLING  CODE  3190-1 1-M 


DEPARTMENT 
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)  of  U.S.  note  9  to 
chapter  99  of  the  HTS 
c  eleting  the  phrase 
automotive  valve  spring 

spring 
"  and  by  inserting  in 
jhrase  "order  from  an 
spring  manufacturer, 
spring  wire 
a  itomotive  brake  spring 
automotive  brake 
mailufacturer  in", 
fici  tion  to  the  HTS  shall  be 
•(  spect  to  goods  entered, 
ftpm  warehouse  for 

or  after  March  1,  2000, 
in  effect  as  if  this 
b^n  contained  in 

under  the  terms 


7:  73. 
th«  rein. 


Representative. 
Filed  3-13-00:  8:45  am] 
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Federal  Aviatio  i  Administration 

Noise  Exposur^  Map  Notice:  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Corpus  Christi 
International  Ai^rt,  Corpus  Christi, 
Texas 

agency:  Federal  Aviation 
Administration  DOT. 
ACTION:  Notice. 


tiat 


t  le 


liar  ce 


summary:  The 
Administration 
determination 
maps  submittec 
Christi  for  Corp  js 
Airport  under 
U.S.C,  Chapter 
to  as  "Title  49 
are  in  compl 
requirements 
that  it  is 
compatibility 
submitted  for 
International 
conjunction  wi 
maps  and  that 
approved  or  di 
August  1,  2000, 
EFFECTIVE  DATE 
FAA's  determination 


The 
review  ing 
pogi 
Carpus 


I  ederal  Aviation 
(FAA)  announces  its 

the  noise  exposure 
by  City  of  Corpus 
Christi  International 
provisions  of  Title  49 
475  (hereinafter  referred 
and  14  CFR  Part  150 

with  applicable 
e  FAA  also  announces 
a  proposed  noise 
program  that  was 

s  Christi 
Airport  under  Part  150  in 
h  the  noise  exposure 

program  will  be 
pproved  on  or  before 


t  lis 


lisar 


The  effective  date  of  the 
on  the  noise 


exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  are  March  1, 
2000.  The  public  comment  period  ends 
May  1.2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Nan 
L.  Terry,  Department  of  transportation. 
Federal  Aviation  Administration,  Fort 
Worth,  Texas,  76193-0650,  (817)  222- 
5607.  Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  aimounces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Corpus  Christi  International  Airport 
are  in  compliance  with  applicable 
requirements  of  Part  150,  effective 
March  1,  2000.  Further,  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  August  1,  2000.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  Title  49,  an  airport  operator 
may  submit  to  the  FAA  noise  exposure 
maps  which  meet  applicable  regulations 
and  which  depict  non-compatible  land 
uses  as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  Title 
49  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  49,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  City  of  Corpus  Christi  submitted 
to  the  FAA  on  January  10,  2000  noise 
exposure  maps,  descriptions  and  other 
documentation,  which  were  produced 
during  the  Master  Plan  Update  and  the 
Federal  Aviation  Regulations  (FAR)  Part 
150  Airport  Noise  Compatibility 
Plcuming  Study  for  Corpus  Christi 
International  Airport  beginning  on  July 
18,  1995. 

It  was  requested  that  the  FAA  review 
this  material  as  the  noise  exposure 
maps,  as  described  in  Title  49,  and  that 
the  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 


as  a  noise  compatibility  program  under 
Title  49. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Corpus  Christi.  The  specific  maps  under 
consideration  are  Noise  Exposure  Map 

1999,  Figure  5-1,  Noise  Exposure  Map 
2004,  Figure  5-2,  and  Noise  Exposure 
Map  Ultimate  Airfield,  Figure  5-3  in  the 
submission. 

The  FAA  has  determined  that  these 
maps  for  Corpus  Christi  International 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  March  1, 

2000.  The  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information,  plans,  a 
commitment  to  approve  a  noise 
compatibility  program,  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Title  49. 

These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Title  49. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  nas  formally  received  the 
noise  compatibility  program  for  Corpus 
Christi  International  Airport,  also 
effective  on  March  1,  2000.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
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review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  August  1,  2000. 
The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consisent 
with  obtaining  the  goal  of  reducing 
existing  non-compatible  land  uses  and 
preventing  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation 
for  the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 
Airports  Division,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76137 
Department  of  Aviation,  City  of  Corpus 
Christi,  1000  International  Drive, 
Corpus  Christi,  Texas  78406-1801 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Forth  Worth,  Texas,  March  1, 
2000. 

Joseph  G.  Washington, 
Acting  Manager,  Airports  Division. 
|FR  Doc.  00-6222  Filed  3-13-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee. 

DATES:  The  meeting  will  be  held  April 
4-6,  2000,  beginning  at  9  a.m.  on  April 
4.  Arrange  for  oral  presentations  by 
March  28. 

ADDRESSES:  The  meeting  will  be  at  the 
FAA-AANC  NDI  Validation  Center, 


Conference  Room,  3260  University 
Blvd.,  SE.,  Albuquerque,  NM. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  K.  Stubblefield,  Office  of 
Rulemaking,  ARM-208,  FAA,  800 
Independence  Avenue,  SW, 
Washington,  DC  20591,  Telephone  (202) 
267-7624,  FAX  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  in  the  Conference 
Room  at  the  FAA-AANC  NDI 
Validation  Center,  3260  University 
Blvd.,  SE.,  Albuquerque,  NM. 
The  agenda  will  include: 

•  Opening  remarks. 

•  Working  group  reports. 

•  Discussion  of  potential  problems 
related  to  mixing  wire  types  in  bundles. 

•  Developing  an  ATSRAC  approach 
to  nonelectrical  systems. 

•  Status  of  arc  fault  circuit  interrupter 
development. 

•  Reports  on  SDR  data  mining, 
maintenance  processes,  service  bulletins 
and  AD  history. 

•  Tour  of  the  FAA-AANC  NDI 
Validation  Center  (FAA-Sandia 
facilities). 

Attendance  is  open  to  the  interested 
public  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  March  28,  2000,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  20  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting.  Public  statements 
will  only  be  considered  if  time  permits. 
If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
this  material  or  event,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  sign 
and  oral  interpretation  as  well  as  a 
listening  device  can  be  made  available 
if  requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington.  DC  on  March  8, 
2000. 

Ida  Klepper, 

Acting  Director,  Office  of  Rulemaking. 
[PR  Doc.  00-6133  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4910-1^-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 


the  Federal  Aviation  Administration  -'\ir 
Traffic  Procedures  Advisory  Comirittee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
April  3-6,  2000.  from  9  a.m.  to  5  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration. 
Bessie  Coleman  Conference  Center.  800 
Independence  Avenue,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Harrell.  Executive  Director. 
ATPAC,  Terminal  and  En  Route 
Procedures  Division.  800  Indpendence 
Avenue.  SW..  Washington,  DC  20591. 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  April  3  through  April  6,  2000.  at 
the  Federal  Aviation  Administration. 
Bessie  Coleman  Conference  Center.  800 
Independence  Avenue,  SW., 
Washington.  DC. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of  Areas  of 
Concern. 

3.  Discussion  of  Potential  Safety  Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of  location 
and  dates  for  subsequent  meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  March  30.  2000.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
plaimed  to  be  held  from  July  17-20. 
2000.  in  Anchorage,  AK. 

Any  member  of  the  public  may  pesent 
a  written  statement  to  the  Committee  at 
any  time  at  the  address  given  above. 

Issued  in  Washington.  DC,  on  March  1. 
20000. 
Eric  Harrell, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

[FR  Doc.  00-6131  Filed  3-13-00;  8:45  am] 
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OF  TRANSPORTATION 


Federal  Aviation  Administration 

Proposed  IModVication  of  the  Memphis 
Class  B  Airspace  Area,  TN 


agency:  Federa 
Administration 
action:  Notice 


Aviation 
(FAA),  DOT. 
public  meetings. 


of 


SUMMARY:  This  |iotice  announces  two 
fact-finding  informal  airspace  meetings. 
The  purpose  of  Ihese  meetings  is  to 
provide  interesjed  parties  an 
opportunity  to  )resent  views, 
recommendatio  is,  and  comments  on  the 
proposal  to  mo(  ify  the  Memphis  Class 
B  Airspace  Arei  i.  All  comments  received 
during  these  m<  etings  will  be 
considered  pric  r  to  any  revision  or 
issuance  of  a  nc  tice  of  proposed 
rulemaking. 

TIMES  AND  DATEi:  Meetings.  These 
informal  airspai  :e  meetings  will  be  held 
on  Thursday.  A  Dril  27,  2000,  at  7:00  pm; 
and  Thursday.    4ay  4,  2000,  at  7:00  pm. 
Comments  mus  be  received  on  or 
before  March  3(  ,  2000. 
ADDRESSES:  On  April  27,  2000,  the 
meeting  will  be  held  at  the  FedEx  World 
Tech  Center,  50  FedEx  Parkway  {off 
Bailey  Station  F  oad),  Collierville,  TN, 
On  May  4,  200C .  the  meeting  will  be 
held  at  the  Men  phis  Airport  Traffic 
Control  Tower,  Vlemphis,  International 
Airport,  2515  W  inchester  Road, 
Memphis,  TN. '  'here  is  limited  space 

!  Vlay  4th  meeting. 
COMMENTS:  Sen  1  comments  on  the 
proposal  in  trip  icate  to:  Manager,  Air 
Traffic  Division ,  ASO-500,  Federal 
Aviation  Administration,  1701 

College  Park,  GA  30337. 
FOR  FURTHER  INIORMATION  CONTACT: 
Brigitte  Lewkovricz.  Airspace  Specialist. 
Air  Traffic  Divi  jion.  ASO-500.  FAA, 
Southern  Regio  lal  Office,  telephone 
(404) 305-5559 
SUPPLEMENTARY 


Meeting  Proceij  ures 


me<  tings 


(a)  These 
nature  and  wi 
representative 
Region.  A 
will  present  a 
proposed  chanj 
airspace  area 
given  an  o 
comments  or 
meetings. 

(b)  These 
persons  on  a 
There  will  be 
charge  to  atten( 

(c)  Any  perse  n 
presentation  to 


INFORMATION: 


will  be  informal  in 
conducted  by  a 
the  FAA,  Southern 

from  the  FAA 
f  )rmal  briefing  on  the 
es  to  the  Class  B 

participant  will  be 

to  deliver 
a  presentation  at  the 


llbe^ 
(f 
repre  sentative 


Eich 
ppor  unity 
make; 


space- 


ns 


meetings  will  be  open  to  all 
available  basis, 
admission  fee  or  other 
and  participate, 
wishing  to  meike  a 
the  FAA  panel  will  be 


asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter. 

(d)  These  meetings  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 

(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of 
these  meetings  will  be  accepted. 
Participants  wishing  to  submit  handout 
material  should  present  three  copies  to 
the  presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(f)  These  meetings  will  not  be 
formally  recorded. 

Agenda  for  the  Meetings 

Opening  Remarks  and  Discussion  of 
Meeting  Procedures. 
Briefing  on  Background  for  Proposals. 
Public  Presentations. 
Closing  Comments. 

Issued  in  Washington,  DC,  on  March  8, 
2000. 

Paul  Gallant, 

Acting  Manager,  Airspace  and  Rules  Division. 
|FR  Doc.  00-6220  Filed  3-13-00;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Columbus  Metropolitan  Airport, 
Columbus,  Georgia;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Columbus 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  27,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
1701  Columbia  Avenue,  Campus 
Building,  Suite  2-260,  College  Park.  GA 
30337-2747. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mark 
Oropeza,  Airport  Director  of  the 
Columbus  Metropolitan  Airport  at  the 
following  address:  Mr.  Mark  Oropeza, 
Airport  Director,  Columbus 
Metropolitan  Airport,  3250  West  Britt 
David  Road,  Coliunbus,  GA  31909- 
5399. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Columbus 
Airport  Commission  under  section 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Gaetan,  Program  Manager, 
Atlanta  Airports  District  Office,  1701 
Columbia  Avenue,  Campus  Building, 
Suite  2-260,  College  Park,  GA  30337- 
2747;  telephone  number  (404)  305- 
7146.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Columbus  Metropolitan  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  24,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Columbus  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  May 
12,  2000. 

The  following  is  a  brief  overview  of 
the  application.    ■ 

PFC  Application  No.:  99-03-C-OO- 
CSG. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1,  2000. 

Proposed  charge  expiration  date: 
November  1,  2004. 

Total  estimated  PFC  revenue: 
$1,223,986. 

Brief  description  of  proposed 
project(s): 

(1)  North  Terminal  Access  Road 

Rehabilitation; 

(2)  Obstruction  approach  clearing  for 

Runway  Ends  5,  23, 12,  and  30; 

(3)  Passenger  lift  device; 

(4)  Taxiway  "D"  Rehabilitation; 

(5)  Runway  5/23  Rehabilitation; 

(6)  Runways  12/30  &  5/23  renumbering 

and  signage; 

(7)  Aircraft  Rescue  &  Fire  Fighting 

Vehicle; 
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(8)  Update  Airport  Master  Plan; 
Taxiway  "C"  Relocation. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  All  classes  of 
carriers  that  enplaned  less  that  1  %  of 
the  total  number  of  passengers  enplaned 
annually  at  the  airport. 

An  original  notice  was  printed  on 
February  25,  2000  Volume  65,  Number 
38  indicating  a  proposed  charge 
expiration  date  of  November  1,  2000. 
This  corrected  notification  includes  the 
accurate  date  of  November  1 ,  2004. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Columbus 
Metropolitan  Airport. 

Issued  in  Atlanta,  Georgia  on  January  24, 
2000. 

Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  00-6223  Filed  3-13-00;  8:45  am] 
BILLING  CODE 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Tulsa  International  Airport,  Tulsa,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tulsa 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990}  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  13,  2000. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611,  Fort  Worth,  Texas  76193- 
0611. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Brent  A. 
Kitchen,  Airports  Director,  Tulsa 
International  Airport  at  the  following 
address:  P.O.  Box  58183.  Tulsa,  OK 
74158-1838. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tulsa 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  February  29,  2000  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  A  PFC 
submitted  by  thfe  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  13,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  June  1 , 

2000. 
Proposed  charge  expiration  date:  June  1 , 

2003. 
Total  estimated  PFC  revenue: 

$13,500,000. 
PFC  application  number:  00-04-C-OO- 

TUL 

Brief  description  of  proposed 
project(s): 
Projects  to  Impose  and  Use  PFCS 

Terminal  Security  and  Flight 
Information  Display  System 
Improvements 

Conduct  Noise  Mitigation 

Interior  Terminal  Improvements 

Airfield  Drainage  Improvements 

Airfield  Snow  Removal  Equipment 
Building  Improvements 

Terminal  Access  Improvements 
Proposed  class  or  classes  of  air  carriers 

to  be  exempted  form  collecting  PFCs: 

None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Tulsa 
International  Airport. 

Issued  in  Forth  Worth,  Texas  on  February 
29.  2000. 

foseph  G.  Washington, 

Acting  Manager,  Airports  Division. 

[FR  Doc.  00-6132  Filed  3-13-00;  8:45  am) 

BILUfMj  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Grant  Program  for  Research  and 
Development  in  the  Field  of 
Transportation  Statistics 

AGENCY:  Bureau  of  Transportation 

Statistics,  DOT. 

ACTION:  Announcement  of  grant 

program. 

SUMMARY:  The  Bureau  of  Transportation 
Statistics  announces  a  new 
Transportation  Statistics  Research 
Grants  program  to  support  its  goal  of 
advancing  the  field  of  transportation 
statistics.  This  notice  solicits 
applications  for  projects  that  (1)  support 
the  development  of  the  field  of 
transportation  statistics;  and/or  (2) 
involve  research  or  development  in 
transportation  statistics.  It  outlines  the 
purpose,  goals,  and  general  procedures 
for  application  and  award.  For  FY  2000, 
BTS  will  make  available  up  to  $500,000 
in  grant  funds  to  eligible  organizations. 
DATES:  For  BTS  to  consider  your 
application,  we  must  either  receive  it  by 
April  27,  2000,  at  5:00  P.M.  Eastern 
Standard  Time  or  it  must  be  postmarked 
by  the  U.S.  Postal  Service  by  that  date. 
Applications  received  or  postmarked 
after  April  27,  2000,  will  be  processed 
at  the  next  application  date,  which  is 
anticipated  to  be  every  six  to  twelve 
months,  unless  you  request  in  writing 
that  your  application  be  returned. 
ADDRESSES:  You  must  send  six  copies  of 
the  application  package  to  the  BTS 
Grants  Program,  K-20,  Bureau  of 
Transportation  Statistics,  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Banks,  Office  of  Statistical 
Programs  and  Services,  Bureau  of 
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Street.  SW.  Was 
(202) 366-0963: 
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lington,  DC  20590; 
fax:  (202)  366-3640;  e- 


mail:  david.banl;s@bts.gov 


SUPPLEMENTARY 


NFORMATION: 


I.  Background— . 
Discipline 


Advancing  the 
of  Trinsportation  Statistics 


The  purpose  c  f  this  grant  program  is 
to  provide  finan  ;ial  assistance  to 
eligible  organiza  tions  to  help  advance 
transportation 
grants  are  authorized  by 
section  5109  of  ttie  Transportation 
Equity  Act  for  tl  e  21st  Century  (TEA- 
21)  (Pub.  L.  105-178  (1998),  codified  at 
49  U.S.C.  111(g)  .  BTS  anticipates 
awarding  up  to  ;  iSOO.OOO  per  year  in 
grants  for  projec:s  that  (1)  support 
development  of  :he  field  of 
transportation  s  atistics;  and/or  (2) 
advance  researc  i  or  development  in 
transportation  si  atistics. 

BTS  is  a  sepai  ite  operating 
administration  \nthin  the  Department  of 
Transportation  {  DOT).  Its  mission  is  to 
lead  in  developi  ag  transportation  data 
and  information  of  high  quality,  and  to 
advance  their  ef  ective  use  in  public  and 
private  transpor  ation  decisionmaking. 
In  accomplishin » this  mission,  BTS 
works  to  improv  e  six  key  attributes  of 
transportation  d  ita  and  analysis — 
quality,  compar.  bility,  completeness, 
timeliness,  telex  ance,  and  utility. 

Our  ultimate  j  oal  is  to  make 
transportation  b  ;tter — to  enhance  safety, 
mobility,  econoi  lic  growth,  the  human 
and  natural  env:  ronment,  and  national 
security  (the  fivi  i  strategic  goals  of  the 
Department  of  Transportation).  BTS's 
role  in  this  goal  s  to  put  together  data 
and  information  that  others  need  to 
make  decisions  :oncerning 
transportation. )  Ve  collect  data  and 
compile,  analyzi !,  and  publish  statistics. 
Many  others,  boh  within  and  outside 
DOT.  are  involv  ;d  in  building  this 
knowledge  base  and  BTS  could  not  do 
it  alone. 

While  there  ai  e  many  excellent 
transportation  d  ita  programs  and  many 
excellent  statist!  cs  programs,  few  are 
devoted  to  the  ii  itersection  of  these  two 
disciplines.  Brir  ging  a  better 
understanding  t  f  statistics  to 
transportation  d  ita  will  improve  data 
quality,  increase  utility  (e.g.,  by 
improving  measures  of  travel),  and 
reduce  costs  (e.j  .,  by  using  techniques 
to  make  data  co  lection,  analysis,  and 
dissemination  n  ore  efficient).  BTS 
wants  to  foster  t  le  transportation 
statistics  discip  ine  and  increase  its 
quality  and  usel  ulness  to  the 
transportation  c  immunity.  This  grants 
program  is  one   vay  BTS  is  working 
toward  this  goai 


What  Organizations  May  Apply? 

BTS  invites  applications  from  public 
and  private  non-profit  institutions  of 
higher  education.  We  strongly 
encourage  Minority  Serving  Institutions, 
which  have  been  traditionally  under 
represented  in  transportation  statistics, 
to  submit  applications.  If  organizations 
partner  on  a  project,  the  participants 
should  submit  a  single  application.  You 
may  submit  more  than  one  application 
as  long  as  the  applications  are  for 
separate  and  distinct  projects. 

What  Projects  Are  Eligible  for  Funding? 

Eligible  projects  must  support  the 
development  of  the  field  of 
transportation  statistics  and/or  involve 
research  or  development  in 
transportation  statistics.  Examples 
include,  but  are  not  limited  to,  research 
and  development  in  the  following  areas: 

(1)  Visualizing  and  mining 
transportation  databases; 

(2)  Aggregating  and  analyzing 
databases  maintained  by  DOT  agencies, 
especially  where  the  research  involves 
multiple  modes  of  transportation; 

(3)  Improving  the  quality  and 
usability  of  federal  transportation 
statistics; 

(4)  Developing  exposure  measures 
(e.g..  vehicle  miles  traveled)  for  use  in 
risk  analyses; 

(5)  Improving  the  statistical  use  of 
geographic  information  systems  to  better 
understand  and  quantify  travel 
behavior; 

(6)  Developing  performance  measures 
for  the  trcmsportation  system; 

(7)  Designing  and  analyzing 
transportation  surveys;  and 

(8)  Improving  data  quality  and  data 
collection. 

What  Are  the  Cost  Sharing 
Requirements? 

For  awards  of  $100,000  or  more,  the 
recipient  shall  fund  at  least  50  percent 
of  the  project's  costs.  The  nonfederal 
match  must  come  from  sources  other 
than  the  project  sponsor,  and  must  be 
cash  contributions  rather  than  in-kind 
contributions.  In  reviewing  all 
applications,  even  those  requesting  less 
than  $100,000,  the  degree  of  cost- 
sharing  will  be  considered,  with  more 
weight  given  to  cash  contributions  than 
in-kind  services. 

ni.  Application  Contents 

For  more  information  about  sending 
your  application,  please  refer  to  the 
ADDRESSES  and  DATES  sections  listed 
above.  In  order  to  be  considered  for 
funding  under  this  program,  your 
application  package  must  include  the 
following: 


(1)  A  Project  Narrative.  This  must  not 
exceed  five  letter-size  pages,  single- 
sided  and  double-spaced.  Use  at  least  12 
point  type  and  one  inch  margins.  In 
general,  the  information  you  provide 
should  be  in  sufficient  detail  so  BTS 
understands  the  proposed  work  and  its 
anticipated  benefits  and  to  demonstrate 
that  you  have  the  necessary  experience 
and  resources  to  accomplish  it.  The 
narrative  must  identify  the  orgeuiization; 
how  it  meets  the  eligibility  criteria;  its 
experience  and  accomplishments  in 
collecting,  analyzing,  and/or 
disseminating  transportation  data;  and 
the  qualifications  of  the  principals 
proposed  to  conduct  the  activities.  The 
narrative  must  also  describe  the 
proposed  activity,  including  how  you 
would  accomplish  it,  a  time  line  listing 
major  milestones  associated  with  the 
project,  and  a  list  of  specific  products 
and/or  services  with  the  dates  they  will 
be  delivered. 

(2)  An  Application  for  Federal 
Assistance.  Submit  0MB  SF-424 
(Application  for  Federal  Assistance), 
which  is  the  official  form  required  for 
all  federal  grants.  It  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  Under  Part  10  of  this 
form,  use  20.920  and  Transportation 
Statistics  Research  Grants  for  the 
Catalog  of  Federal  Domestic  Assistance 
Number  and  Title.  Also  submit  OMB 
SF^24A  (Budget  hiformation— 
Nonconstruction  Programs).  You  can 
download  these  forms  from  the  OMB 
Internet  site  at  http:// 
www.whitehouse.gov/omb/grants. 

(3)  An  Evaluation  Plan.  Include  a  brief 
description  of  how  you  will  evaluate 
and  measure  the  success  of  the  project, 
including  the  anticipated  benefits  and 
challenges  in  completing  it.  This  can  be 
part  of  the  Project  Narrative. 

(4)  Resumes.  Include  resumes  from  up 
to  three  key  personnel  who  would  be 
significantly  involved  in  the  project. 

(5)  Letters  of  Commitment.  If  your 
proposal  includes  the  significant 
involvement  of  other  eligible 
organizations,  your  application  must 
include  letters  of  commitment  from 
them. 

IV.  Application  Review  Process  and 
Selection  Criteria 

The  Transportation  Statistics 
Research  Grants  program  uses  a 
competitive  process  and  applications 
will  be  evaluated  based  on  the  merit  of 
the  proposed  project  in  relation  to  the 
other  applications  received.  BTS 
anticipates  making  multiple  awards 
based  on  this  solicitation.  While  BTS 
will  select  the  most  meritorious 
proposals,  we  may  choose  to  not  award 
all  available  funds. 
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Upon  receiving  an  application,  BTS 
will  conduct  an  initial  review  to 
determine  if  it  meets  the  eligibility 
criteria  and  contains  all  of  the  items 
specified  under  the  Application 
Contents  section  of  this  announcement. 
A  BTS  evaluation  committee  will  then 
review  each  complete  application  from 
an  eligible  recipient  using  the 
evaluation  criteria  listed  below  (the 
order  of  criteria  does  not  designate 
priority)  and  the  BTS  Director  will 
select  the  final  grants.  The  evaluation 
criteria  are: 

(1)  How  well  does  the  proposal 
support  BTS?s  strategic  goals  of 
improving  the  quality,  comparability, 
completeness,  timeliness,  relevance, 
and  utility  of  transportation  data?  How 
well  does  the  proposal  serve  the  broad 
transportation  interests  of  the  United 
States? 

(2)  How  innovative  is  the  proposed 
activity?  To  what  extent  is  the  work 
being  accomplished  elsewhere? 

(3)  How  much  experience  has  the 
applicant  demonstrated  in  one  or  more 
of  the  following  areas — collecting, 
analyzing,  storing,  or  disseminating 
transportation  data,  particularly  data 
collected  or  disseminated  by  BTS,  and 
working  with  theoretical  statistical 
issues  concerning  transportation  data? 

(4)  Does  the  applicant  have  the 
professional  qualifications  and  team 
members  necessary  for  satisfactory 
performance  of  the  proposed  activity? 

(5)  How  well  does  the  technical 
approach  and  proposed  costs  reflect  an 
imderstanding  of  the  procedures 
necessary  to  complete  the  required 
tasks? 

(6)  To  what  degree  does  the  proposal 
include  cost-sharing?  More  weight  will 
be  given  to  proposals  with  cash 
contributions  than  in-kind  services.  For 
awards  of  $100,000  or  more,  BTS 
requires  cash  contributions  of  50 
percent  toward  the  total  project's  cost. 

V.  Amount  of  Funds  Available  and 
Period  of  Support 

We  anticipate  that  approximately 
$500,000  per  year  will  be  designated  to 
support  grants  over  the  next  five  years, 
subject  to  the  availability  of 
appropriated  funds.  This  estimate  does 
not  bind  BTS  to  a  specific  number  of 
offers  or  awards,  nor  to  a  specific 
amount  of  funding  support  for 
particular  awards  or  awards  in 
aggregate.  It  is  anticipated  that 
individual  awards  amoimts,  based  upon 
demonstrated  needs,  will  likely  range 
from  $50,000  to  $200,000,  though  BTS 
has  not  established  minimum  or 
maximum  funding  levels. 

Given  the  amount  of  funds  available, 
applicants  are  strongly  encouraged  to 


seek  other  funding  opportimities  to 
supplement  the  federal  funds. 
Preference  will  be  given  to  applicants 
with  cost  sharing  proposals  from  within 
or  outside  their  organizations. 

The  period  of  time  of  awards  will  vary 
with  the  complexity  of  the  project  and 
it  is  possible  that  grants  will  be  awarded 
for  periods  greater  than  one  year. 

VI.  BTS  Involvement 

BTS  involvement,  if  any,  will  vary  by 
award.  If  you  anticipate  BTS 
involvement,  you  must  note  this  in  your 
project  narrative  and  any  support  BTS 
provides  will  be  specified  in  the  award 
agreement.  BTS  will  assign  a  liaison  to 
serve  as  the  primary  contact  regarding 
the  grant. 

Vn.  Terms  and  Conditions  of  Award 

(1)  Prior  to  award,  each  grantee  will 
be  required  to  complete  additional 
goverrmient  application  forms,  such  as 
OMB  SF-^24B  (Assurances— 
Nonconstruction  Programs)  and  with 
the  certification  requirements  of  49  CFR 
part  20,  Department  of  Transportation 
New  Restrictions  on  Lobbying,  and  49 
CFR  part  29,  Department  of 
Transportation  Govenmient-Wide 
Debarment  and  Suspension  (Non- 
Procurement)  and  Government-Wide 
Requirements  for  Drug  Free  Workplace 
(Grants). 

(2)  Each  grantee  shall  submit  a 
program  implementation  plan  no  more 
than  one  month  after  award.  The  BTS 
liaison  will  review  and  comment,  if 
necessary. 

(3)  Each  grantee  shall  submit 
quarterly  progress  reports,  a  draft  final 
report,  and  a  final  report  that  reflects  the 
BTS  liaison's  comments. 

Thank  you  for  youi  interest  in  our 
Transportation  Statistics  Research 
Grants  program. 

Ashish  Sen, 

Director. 

[FR  Doc.  00-6254  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4910-FF-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Notices  Relating  to  Payment  of  Firearms 
and  Ammunition  Excise  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marjorie  Ruhf, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8230. 

SUPPLEMENTARY  INFORMATION:  Title: 
Notices  Relating  to  Payment  of  Firearms 
and  Ammunition  Excise  Tax. 

OMB  Number:  1512-0512. 

Abstract:  Excise  taxes  are  collected  on 
the  sale  or  use  of  firearms  and 
ammunition  by  firearms  or  ammunition 
manufacturers,  importers  or  producers. 
Taxpayers  who  elect  to  pay  excise  taxes 
by  electronic  fund  transfer  must  furnish 
a  written  notice  upon  election  and 
discontinuance.  The  tax  revenue  will  be 
protected.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
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quality,  utility, 
information  to  b« 
minimize  the  bufdi 
information  on 
through  the  use 
techniques  or 
technology;  and 
or  start-up  costs 
maintenance,  anil 
to  provide  inforn  lation 

Dated:  March  8,  ?000. 
William  T.  Earle, 
Assistant  Director 
(FR  Doc.  00-6238 
BILLMO  CODE  4S10-34-P 
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en  of  the  collection  of 
pondents,  including 
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e)  Estimates  of  capital 
md  costs  of  operation, 
purchase  of  services 


/  Management)  CFO. 
led  3-13-00;  8:45  am] 


DEPARTMENT  (  F  THE  TREASURY 

Bureau  of  Alcohpl,  Tobacco  and 
Firearms 


Proposed 
Request 


action:  Notice 
comments. 


Colle<^lon;  Comment 

request  for 


and 


summary:  The  D^  spartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperv  rork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacc  3  and  Firearms  within 
the  Department  ( if  the  Treasury  is 
soliciting  comm(  mts  concerning  the 
Letterhead  Appl  cations  and  Notices 
Relating  to  Tax-Free  Alcohol. 
DATES:  Written  comments  should  be 
received  on  or  bf  fore  May  15,  2000  to 
be  assured  of  coitsideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  barnes,  650 
Massachusetts  Wvenue,  NW., 
Washington,  DC'20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  for|n(s)  and  instructions 
should  be  directfed  to  Richard  Mascolo, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8210.] 

SUPPLEMENTARY  INFORMATION:  Title: 
Letterhead  Apphcations  and  Notices 
Relating  to  Tax-  "ree  Alcohol. 
OMB  Numbei]  1512-0335, 
Recordkeepin  j  Requirement  ID 
Number:  ATF  R IC  5150/4. 

Abstract:  Tax- free  alcohol  is  used  for 
nonbeverage  pu:  poses  in  scientific 
research  and  me  dicinal  uses  by 


educational  organizations,  hospitals, 
laboratories,  etc.  The  use  of  alcohol  free 
of  tax  is  regulated  to  prevent  illegal 
diverson  to  taxable  beverage  use.  The 
record  retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Not-for-profit 
institutions.  Federal  Government,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
4,444. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,222. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  Ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-6239  Filed  3-13-00;  8:45  am) 
BILUNG  CODE  4«10-31-P 


DEPARTMEhfT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot>acco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Letterhead  Applications  and  Notices 
Relating  to  Wine. 

DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Richard  Mascolo, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8210. 

SUPPLEMENTARY  INFORMATION:  Title: 
Letterhead  Applications  and  Notices 
Relating  to  Wine. 

OMB  Number:  1512-0292. 

Recordkeeping  Requirement  ID 
Number:  ATF  REG  5120/2. 

Abstract:  Letterhead  applications  and 
notices  relating  to  wine  are  required  to 
ensure  that  the  intended  activity  will 
not  jeopardize  the  revenue  or  defraud 
consumers.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,650. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  625. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
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information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  8,  2000. 
William  T.  Earle. 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-6240  Filed  3-13-00;  8:45  am) 

BILLING  CODE  481(>-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Manufacturers  of  Ammunition,  Records 
and  Supporting  Data  of  Ammunition 
Manufactured  and  Disposed  of. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachussetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gary  Thomas, 
Firearms  Programs  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-7770. 
SUPPLEMENTARY  INFORMATION: 

Title:  Manufacturers  of  Ammunition, 
Records  and  Supporting  Data  of 
Ammunition  Manufactured  and 
Disposed  of: 

OMB  Number:  1512-0247 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5000/2 

Abstract:  These  records  are  used  by 
ATF  in  criminal  investigations  and 
compliance  inspections  in  fulfilling  the 


Bureau's  mission  to  enforce  the  Gun 
Control  Law.  The  record  retention 
requirement  for  this  information 
collection  is  2  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  325. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-6241  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Distilled  Spirits  Records  and  Monthly 
Report  of  Production  Operations. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  Wood, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 
(202) 927-6993. 
SUPPLEMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Records  and 
Monthly  Report  of  Production 
Operations. 

OMB  Number:  1512-0205. 

Form  Number:  ATF  F  5110.40. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/01. 

Abstract:  The  information  collected  is 
used  to  account  for  the  proprietor's  tax 
liability,  adequacy  of  the  bond  coverage 
and  protection  of  the  revenue.  The 
information  also  provides  data  to 
analyze  trends  in  the  industry,  and  plan 
efficient  allocation  of  field  resources, 
audit  plant  operations  and  compilation 
of  statistics  for  government  economic 
analysis.  The  record  retention 
requirement  for  this  information 
collection  4  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3,600. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
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Dated:  March  8.  2000. 
William  T.  Earle, 

Assistant  Director 
(FR  Dot.  00-fi242 

BILUNG  CODE  4aiO-3|-P 


Proposed 
Request 


ACTION:  Notice 
comments. 
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Managementl  CFO. 
='iled  3-1 3-00;  8:45  am) 


DEPARTMENT  ( )F  THE  TREASURY 

Bureau  of  Alconol,  Tobacco  and 
Firearms 


Collection;  Comment 

request  for 


a  [id 


SUMMARY:  The  D  apartment  of  the 
Treasury,  as  par  of  its  continuing  effort 
to  reduce  papen^rork  and  respondent 
burden,  invites  I  he  general  public  and 
other  Federal  ag  ;ncies  to  take  this 
opportunity  to  c  jmment  on  proposed 
and/or  continuii  ig  information 
collections,  as  r«  quired  by  the 
Paperwork  Redu  ction  Act  of  1995, 
Public  Law  104- 13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacc  o  and  Firearms  within 
the  Department  )f  the  Treasury  is 
soliciting  comm  ;nts  concerning  the 
Renewal  of  Expi  Qsives  License  or 
Permit. 

DATES:  Written  c  omments  should  be 
received  on  or  b  ;fore  May  15,  2000  to 
be  assured  of  co  isideration. 
ADDRESSES:  Dire  ct  all  written  comments 
to  Bureau  of  Ale  ohol.  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  /  venue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INF  3RMATI0N  CONTACT: 
Requests  for  adc  itional  information  or 
copies  of  the  forii(s)  and  instructions 
should  be  direct  sd  to  Joe  Bradley,  Arson 
and  Explosives  'rograms  Division,  650 
Massachusetts  /  venue.  NW.. 
Washington.  DC  (202)  927-8053. 
SUPPLEMENTARY  INFORMATION: 
Title:  Renewal  o  f  Explosives'License  or 
Permit. 

0MB  Nuinber  1512-0131. 

Form  Numbei :  ATF  F  5400.14/ 
5400.15.  Part  III 

Abstract:  This  information  collection 
is  used  for  the  n  newal  of  explosives 
licenses  and  pei  tnits.  This  short  renewal 


form  is  used  in  lieu  of  a  more  detailed 
application. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  825. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[PR  Doc.  00-6243  Filed  3-13-00;  8:45  am) 

BILLING  CODE  4810-31 -P 


DEPARTMErfT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 


the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Drawback  on  Wines  Exported. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
addresses:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Richard  Mascolo, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226 
(202) 927-8200. 
SUPPLEMENTARY  INFORMATION: 
Title:  Drawback  on  Wines  Exported. 

OMB  Number:  1512-0082. 

Form  Number.  ATF  F  1582-A 
(5120.24). 

Abstract:  When  proprietors  export 
wines  that  have  been  produced, 
packaged,  manufactured,  or  bottled  in 
the  U.S.,  they  file  a  claim  for  drawback 
or  refund  for  the  taxes  that  have  already 
been  paid  on  the  wine.  This  form 
notifies  ATF  that  the  wine  was  in  fact 
exported  and  helps  to  protect  the 
revenue  and  prevent  fraudulent  claims. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
900. 

Estimated  Time  Per  Respondent:  1 
hour  and  7  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,025. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  March  8.  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-6244  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Bonded  Wineries-Formula  and  Process 
for  Wine,  Letterhead  Applications  and 
Notices  Relating  to  Formula  Wine. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Roberta  Sanders, 
Product  Compliance  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8116. 
SUPPLEMENTARY  INFORMATION: 
Title:  Bonded  Wineries-Formula  and 
Process  for  Wine,  Letterhead 
Applications  and  Notices  Relating  to 
Formula  Wine. 

OMB  Number;  1512-0059. 

Form  Number:  ATF  F  5120.29. 

Abstract:  ATF  F  5120.29  is  used  to 
determine  the  classification  of  wines  for 
labeling  and  consumer  protection.  The 
form  describes  the  person  filing,  type  of 
product  to  be  made  and  restrictions  for 
the  labeling  and  manufacturing.  The 
form  is  also  used  to  audit  a  product. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 


Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  \, 200. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-6245  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Authorization  to  Furnish  Financial 
Information  and  Certificate  of 
Compliance. 


DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  vmtten  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marjorie  Ruhf, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8230. 

SUPPLEMENTARY  INFORMATION:  Title: 
Authorization  to  Furnish  Financial 
Information  and  Certificate  of 
Compliance. 

OMB  Number:  1512-0038. 

Form  Number:  ATF  F  5030.6. 

Abstract:  The  Right  to  Financial 
Privacy  Act  of  1978  limits  access  to 
records  held  by  financial  institutions 
and  provides  for  certain  procedures  to 
gain  access  to  the  information.  ATF  F 
5030.6  serves  as  both  a  customer 
authorization  for  ATF  to  receive 
information  and  as  the  required 
certification  to  the  financial  institution. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  o/fleview;  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  becogie  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility',  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


13826 


Dated:  March  8,  JOOO 
William  T.  Earle, 

Assistant  Director 
[FR  Doc.  00-6246 

BILUNG  CODE  4810-3lfP 


I  Management)  CFO. 
Filed  3-13-00:  8:45  am) 


Bureau  of 
Firearms 

Proposed 
Request 


action:  Notice 
comments. 


SUMMARY:  The  D<  partment  of  the 


Treasury,  as  part 
to  reduce  paperw 
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DEPARTMENT  OF  THE  TREASURY 
Alcohol,  Tobacco  and 


Colleqiion;  Comment 
request  for 


ai  d 


of  its  continuing  effort 
ork  and  respondent 
burden,  invites  tie  general  public  and 
other  Federal  age  ncies  to  take  this 
opportunity  to  cc  mment  on  proposed 
and/or  continuin  i  information 
collections,  as  re  }uired  by  the 
Paperwork  Redui  :tion  Act  of  1995. 
Public  Law  104-  13  {44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobaccc  and  Firearms  within 
the  Department  c  f  the  Treasury  is 
soliciting  comments  concerning  the 
Information  Collected  in  Support  of 
Small  Producer's  Wine  Tax  Credit. 
DATES:  Written  ci  )mments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  cor  sideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alc(  hoi.  Tobacco  and 
Firearms,  Linda  Jarnes,  650 
Massachusetts  A  ;enue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFC  RMATION  CONTACT: 
Requests  for  add  tional  information  or 
copies  of  the  forii(s)  and  instructions 
should  be  direct*  d  to  Marjorie  D.  Ruhf, 
Regulations  Divi  lion,  650 
Massachussetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8320. 

SUPPLEMENTARY  I  ^FORMATION: 

Title:  Information  Collected  in  Support 
of  Small  Product  r's  Wine  Teix  Credit. 

OMB  Number:  1512-0540. 

Recordkeeping  Requirement  ID 
Number:  ATF  RI  C  5120/11. 

Abstract:  ATF  is  responsible  for  the 
collection  of  the  excise  tax  on  wine. 
Certain  small  wi  le  producers  are 
eligible  for  a  cre(  it  which  may  be  taken 
to  reduce  the  tax  they  pay  on  wines  they 
remove  from  the  r  own  premises.  The 
record  retention  aeriod  for  all  wine 
premises  record;  is  3  years. 

Current  Actioi  s:  There  are  no  changes 
to  this  informatii  m  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  ofRevie\  /:  Extension. 


Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
280. 

Estimated  Time  Per  Respondent: 
None. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhemce  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  8.  2000. 
William  T.  Earle, 

Assistant  Director  (Management}  CFO. 
[FR  Doc.  00-6247  Filed  3-13-00;  8:45  am] 
BtLUNG  CODE  4810-^1-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
2000  Floor  Stocks  Tax  Return 
(Cigcirettes)  and  Recordkeeping 
Requirements. 


DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Ruhf, 
Revenue  Division,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226, 
(202) 927-8188. 
SUPPLEMENTARY  INFORMATION: 
Title:  2000  Floor  Stocks  Tax  Return 
(Cigarettes)  and  Recordkeeping 
Requirements. 

OMB  Number:  1512-0554. 

Form  Number:  ATF  F  5000.28T. 

Abstract:  A  floor  stocks  tax  has  been 
imposed  on  cigarettes.  All  persons  who 
hold  for  sale  any  cigarettes  on  January 
1,  2000,  must  take  an  inventory.  Each 
person  will  be  required  to  meike  either 
a  record  of  the  physical  inventory  or  a 
book  or  record  inventory  supported  by 
the  appropriate  source  records. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
400.000. 

Estimated  Time  Per  Respondent:  3 
hours  (small  establishment)  and  12 
hours  (large  establishment.  2  people 
inventorying)  and  30  minutes  to 
complete  ATF  F  5000.28T. 

Estimated  Total  Annual  Burden 
Hours:  1.532.000. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summcU-ized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information.  =^ 
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Dated:  March  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-6248  Filed  3-13-00;  8:45  am] 
BILUNG  CODE  4810-31 -P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  00-15] 

Application  of  Producers'  Good  Versus 
Consumers'  Good  Test  in  Determining 
Country  of  Origin  Maridng 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  interpretation. 

SUMMARY:  This  notice  advises  the  public 
that  Customs  does  not  intend  to  rely  on 
the  distinction  between  producers* 
goods  and  consumers'  goods  in  making 
country  of  origin  marking 
determinations.  It  is  Customs'  opinion 
that  as  demonstrated  in  a  number  of 
recent  court  decisions,  the  consumer- 
good-versus-producer-good  distinction 
is  not  determinative  that  a  substantial 
transformation,  as  it  traditionally  is 
defined,  has  occurred. 

EFFECTIVE  DATE:  June  12,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Monika  Brenner,  Attorney,  Special 

Classification  and  Marking  Branch, 

Office  of  Regulations  and  Rulings  {202- 

927-1254). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  marking  statute,  section  304, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1304),  provides  that,  unless 
excepted,  every  article  of  foreign  origin 
(or  its  container)  imported  into  the  U.S. 
shall  be  marked  in  a  conspicuous  place 
as  legibly,  indelibly  and  permanently  as 
the  natiu-e  of  the  article  (or  its  container) 
will  permit,  in  such  a  manner  as  to 
indicate  to  the  ultimate  purchaser  in  the 
U.S.  the  English  name  of  the  country  of 
origin  of  the  article. 

In  Midwood  Industries  Inc.  v.  United 
States,  313  F.  Supp.  951  (Cust.  Ct. 
1970),  appeal  dismissed  57  CCPA  141 
(1970),  the  U.S.  Customs  Court 
considered  whether  an  importer  of  steel 
forgings  was  the  ultimate  purchaser  for 
purposes  of  the  marking  statute,  19 
U.S.C.  1304.  The  court  cited  the 
principles  set  forth  in  United  States  v. 
Gibson-Thomsen  Co.,  Inc.,  27  CCPA  267 
(1940),  in  determining  that  the 
importer's  manufacturing  operations 
made  it  the  ultimate  purchaser,  namely 
that  the  importer  may  be  considered  the 
ultimate  purchaser  for  marking 


purposes  if  it  subjects  the  article  to 
further  processing  that  results  in  the 
manufacture  of  a  "new  article  with  a 
new  name,  character  and  use." 
Midwood,  313  F.  Supp.  at  956.  However, 
the  Midwood  court  also  found  it 
relevant  to  that  finding  that  the 
imported  forgings  at  issue  were 
transformed  from  producers'  goods  to 
consumers'  goods,  stating: 

While  it  may  be  true  *   *   *  that  the 
imported  forgings  are  made  as  close  to  the 
dimensions  of  ultimate  finished  form  as  is 
possible,  they,  nevertheless,  remain  forgings 
unless  and  until  converted  by  some 
manufacturer  into  consumers'  goods,  i.e., 
flanges  and  fittings.  And  as  producers'  goods 
the  forgings  are  a  material  of  further 
manufacture,  having,  as  such,  a  special  value 
and  appeal  only  for  manufacturers  of  flanges 
and  fittings.  But,  as  consumers'  goods  and 
flanges  and  fittings  produced  from  these 
forgings  are  end  use  products,  having,  as 
such,  a  special  value  and  appeal  for 
industrial  users  and  for  distributors  of 
industrial  products.  Id.  at  957. 

It  is  Customs  opinion  that  based  on 
subsequent  court  decisions  applying 
substantial  transformation  analysis, 
Midwood  would  be  decided  differently 
today.  Accordingly,  Customs  proposed 
in  a  notice  published  in  the  Federal 
Register  (63  FR  14751,  March  26,  1998), 
to  no  longer  rely  on  the  distinction 
between  producers'  and  consumers' 
goods. 

Analysis  of  Comments 

A  total  of  14  entities  responded  to  the 
proposal  (one  untimely).  Nine 
comments  supported  the  proposal,  three 
comments  opposed  the  proposal,  and 
two  comments  neither  supported  nor 
opposed  the  proposal. 

Comment:  Three  commenters 
supporting  and  three  commenters 
opposing  the  proposal  provided  detailed 
analyses  of  court  decisions  to  support 
their  respective  positions.  One 
commenter  supporting  the  proposal 
states  that  recent  court  decisions,  in 
particular  Superior  Wire  v.  United 
States.  669  F.  Supp.  472  (CIT  1987), 
aff'd,  867  F.2d  1409  (Fed.  Cir.  1989),  did 
not  use  a  producers'  versus  consumers' 
goods  analysis.  The  court  in  Superior 
Wire,  according  to  this  commenter, 
made  its  decision  based  on  an  analysis 
of  the  effect  on  the  metallurgical 
properties  of  wire  rod,  the  fact  that  the 
wire  rod  specification  is  generally 
determined  by  reference  to  the  end 
product  for  which  the  drawn  wire  will 
be  used,  the  value  added,  and  the 
amount  of  labor  and  capital  investment. 
The  commenter  also  claims  that 
Superior  Wire  should  control  because 
the  Federal  Circuit  rendered  the 
decision. 


Another  commenter  supporting  the 
proposal  points  out  that  the  court  in 
Superior  Wire  noted  that  Uniroyal  v. 
United  States,  542  F.  Supp.  1026  (CIT 
1982),  aff'd,  702  F.2d  1022  (Fed.  Cir. 
1983),  did  not  find  the  producers'  to 
consumers'  goods  distinction  as 
determinative  whether  a  substantial 
transformation  occurred. 

A  commenter  opposing  the  proposal 
states  that  the  coiul  in  Superior  Wire 
did  look  at  the  shift  from  producers'  to 
consumers'  goods.  Two  of  the 
commenters  opposing  the  proposal  state 
that  Midwood  was  cited  with  approval 
in  Superior  Wire. 

Response:  Customs  believes  that  both 
the  lower  court  and  appellate  court 
decisions  in  Superior  Wire  support  the 
proposed  interpretation.  In  Superior 
Wire,  the  parties  agreed  that  the  U.S. 
Court  of  International  Trade  (CIT) 
should  make  its  determination  of 
whether  wire  was  a  product  of  Spain  or 
Canada  on  the  basis  of  the  substantial 
transformation  test.  Superior  Wire,  669 
F.  Supp.  at  478.  The  CIT  in  Superior 
Wire  noted  that  recent  cases  cite  the  test 
used  in  Anheuser-Busch  Brewing  Ass'n 
V.  United  States,  207  U.S.  556,  568 
(1908),  but  apply  it  differently.  Id.  The 
court  also  noted  that  the  courts  have 
concentrated  on  a  change  in  use  or 
character,  along  with  certain  cross- 
checks, including  value  added,  and  the 
amount  of  processing.  Id.  However,  in 
making  its  decision,  the  court  decided 
to  examine  cases,  in  particular 
Torrington  Co.  v.  United  States,  596  F. 
Supp.  1083  (CIT  1984),  aff'd.  764  F.2d 
1563  (Fed.  Cir.  1985),  that  involved  the 
processing  of  metal  objects  without 
combination  or  assembly  operations.  Id. 
at  479.  The  court  noted  that  Torrington- 
cited  Midwood  with  approval,  but  also 
noted  that  the  "producer  to  consumer 
goods  distinction  drawn  in  Midwood, 
*   *   *  was  found  not  determinative  as  to 
substantial  transformation"  in  Uniroyal. 
Id.  The  court  then  stated  that  "there  is 
no  clear  change  from  producers'  to 
consumers'  goods."  Id.  The  Superior 
Wire  court,  however,  did  not  analyze 
the  facts  of  Midwood.  although 
Midwood  also  was  a  case  involving  the 
processing  of  metal  objects.  In  contrast 
to  the  decision  in  Midwood.  this  court 
found  that  "wire  rod  and  wire  may  be 
viewed  as  different  stages  of  the  same 
product."  Id. 

While  the  CIT  in  Superior  Wire  did 
state  that  there  was  a  change  in  name, 
the  court  also  found  that  there  was  no 
transformation  from  producers'  to 
consumers'  goods,  no  change  from  many 
uses  to  limited  uses,  no  complicated 
processing,  and  that  only  a  small 
percentage  of  value  was  added.  The 
Federal  Circuit  held  that  the  CIT's 
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dictated  and  expressly  stated  that  it  was 
not  obligated  to  follow  the  producers' 
good/consumers'  good  test.  One 
opposing  commenter  states  that  it  was 
dicta  in  National  Juice  to  say  that 
Uniroyal  diminished  the  value  of  the 
producers'  versus  consumers'  goods 
test,  and  that  National  Hand  Tool  Corp. 
V.  United  States.  16  CIT  308  (1992), 
stated  that  the  determination  of 
substantial  transformation  must  be 
based  on  the  totality  of  evidence. 

Response:  It  is  Customs  opinion  that 
in  both  Uniroyal  and  National  Juice,  the 
imported  materials  could  clearly  be 
characterized  as  producers'  goods  and 
the  finished  articles  could  clearly  be 
considered  consumers'  goods  had  the 
court  wished  to  adopt  the  reasoning 
used  in  Midwood.  In  National  Juice,  the 
court  stated  that  the  significance  of  the 
producers'  goods  to  consumers'  goods 
transformation  in  marking  cases  is 
diminished  in  light  of  its  decision  in 
Uniroyal.  The  court  also  stated  that 
"under  recent  precedents,  the  tremsition 
from  producers'  to  consumers'  goods  is 
not  determinative."  National  Juice,  628 
F.  Supp.  at  989-990.  Disregarding 
plaintiffs  specific  reliance  on  Midwood, 
the  court  in  National  Juice  stated  that 
the  imported  product  was  "the  very 
essence"  of  the  retail  product  and  held 
that  manufacturing  juice  concentrate 
was  not  substantially  transformed  when 
it  was  processed  into  retail  orange  juice. 
Id.  at  991.  We  also  note  that  in  National 
Hand  Tool,  the  court  did  not  even 
mention  Midwood. 

Comment:  One  supporting  and  two 
opposing  commenters  state  that 
L/niroya/ distinguished  the  facts  of 
Midwood.  However,  the  supporting 
commenter  states  that  the  court  could 
have  applied  the  Midwood  test  and 
would  have  reached  the  opposite 
conclusion.  The  supporting  commenter 
also  points  out  that  the  only  case  that 
used  Midwood  was  Torrington,  which 
can  be  reconciled  with  the  Uniroyal 
essence  test,  and  that  Uniroyal  and  its 
progeny  establish  that  there  cannot  be  a 
substantial  transformation  without 
changing  the  fundamental  character,  as 
exemplified  in  National  Juice  and  CPC 
Int'l,  Inc.  V.  United  States.  971  F.  Supp. 
574  (CIT  1997),  appeal  docketed,  No. 
98-1069  (Fed.  Cir.  1997). 

Response:  Customs  agrees  with  the 
supporting  commenter.  In  both 
Midwood  and  Uniroyal,  the  issue 
centered  aroimd  the  processes  occurring 
after  the  articles  were  imported  into  the 
United  States. 

In  Midwood,  the  court  only  looked  at 
the  operations  occurring  after 
importation.  Witnesses  also  testified 
that  as  imported,  the  forgings  had  no 
commercial  use  as  they  did  not  meet 


any  specifications.  The  court  then  found 
that  the  processes  were  manufacturing 
processes  "irrespective  of  how 
performed,  and  albeit  that  these 
processes  are  representative  of  a 
successive  stage  of  manufacture." 
Midwood,  313  F.  Supp.  at  957.  The 
court  found  that  the  "end  result  of  the 
manufacturing  processes"  was  the 
transformation  into  "different  articles 
having  a  new  name,  character  and  use." 
Id.  The  court  noted  that  the  imported 
articles  were  "  'forgings'  of  one  kind  or 
another."  indicating  a  name  change. 
However,  as  to  providing  an  analysis  of 
the  change  in  use  and  character  of  the 
traditional  substantial  transformation 
test,  there  was  none  except  for  the 
court's  statement  that  as  producers' 
goods  they  are  not  used  by  the 
consumer  and  are  not  capable  of  use  by 
the  consumer  in  that  state.  Further,  the 
court  found  that  while  the  imported 
forgings  are  made  as  close  to  the 
dimensions  of  ultimate  finished  form  as 
is  possible,  they  still  remain  forgings 
unless  and  until  converted  by  some 
manufacturer  into  consumers'  goods.  Id. 
Lastly,  the  court  in  Midwood  stated  that 
a  country  of  origin  marking  for  the 
benefit  of  the  purchaser  of  flanges  and 
fittings  serves  no  purpose  because  the 
ASA  specifications  have  their  own 
marking  requirements.  Id.  Accordingly, 
in  effect  the  court  concluded  that 
because  of  ASA  marking  requirements 
no  other  markings  were  necessary. 
There  was  no  mention  of  changes  in 
character  and  use  in  terms  of  the  actual 
physical  characteristics  or  purpose  of 
the  imported  and  finished  goods. 

By  contrast,  the  court  in  Uniroyal  did 
not  solely  focus  upon  the  attachment  of 
the  outsole  to  the  imported  upper,  but 
also  considered  the  processes  that 
occurred  in  making  the  upper  abroad. 
Furthermore,  unlike  Midwood  where  the 
court  noted  that  the  forgings' 
dimensions  were  close  to  their  finished 
form,  but  nevertheless  found  a 
substantial  transformation,  the  court  in 
Uniroyal  focused  upon  the  imported 
upper's  finished  shape,  form,  and  size 
in  finding  no  change  in  either  character 
or  use  when  made  into  the  finished 
shoe.  The  court  in  Uniroyal  made  this 
finding  even  though  the  upper  was  not 
marketable  at  retail  as  a  complete  shoe 
without  the  outsole. 

In  making  distinctions  with  other 
court  decisions,  the  court  in  Uniroyal 
could  point  to  the  fact  that  in  Gibson- 
Thomsen  the  imported  articles  were 
materials  that  lost  their  identity  when 
combined  with  other  articles  and  were 
substantially  transformed.  In 
distinguishing  United  States  v. 
International  Paint  Co.,  Inc.,  35  CCPA, 
C.A.D.  376  (1948).  a  case  involving 
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drawback,  the  court  in  Uniroyal  noted 
that  the  upper  did  not  undergo  any 
physical  change  whatever  and  did  not 
change  in  use  as  the  upper  was  intended 
to  be  attached  to  an  outsole.  In 
International  Paint,  however,  the  paint 
changed  into  an  antifouling  paint,  hi 
distinguishing  Grafton  Spools  Ltd.  v. 
United  States,  45  Cust.  Ct.  16,  CD.  2190 
(1960),  a  case  pertaining  to  the  country 
of  origin  marking  of  ribbon  spools,  the 
court  pointed  to  the  fact  that  the  ribbon, 
and  not  the  spool,  was  what  was 
important  or  the  essence  of  the  article. 
However  in  distinguishing  Midwood, 
the  court  in  Uniroyal  had  to  emphasize 
Midwood' s  analysis  of  the 
manufactiuing  processes,  because  the 
court  in  Midwood  had  not  analyzed 
changes  in  the  character  and  use  of  the 
forgings  except  to  the  extent  that  they 
changed  from  producers'  to  consumers' 
goods.  Therefore,  while  Customs  agrees 
that  Uniroyal  distinguished  Midwood, 
as  stated  in  SDl,  "while  a  change  in 
essence  is  not  always  a  necessary 
prerequisite  to  a  change  in  character,  a 
lack  of  a  change  in  essence  evidences  a 
lack  of  a  change  in  character."  SDl,  %77 
F.  Supp.  at  1240. 

Comment:  Two  supporting 
commenters  state  that  in  CPC,  the 
plaintiff  relied  on  Midwood  that  peanut 
slurry  was  a  producer  good,  and  pointed 
out  that  the  court  dismissed  the 
Midwood  test,  stating  that  National  Juice 
had  rejected  the  transformation  from  a 
producers'  goods  to  consumers'  goods  as 
a  determinative  criterion  in  marking 
cases. 

Response:  Customs  agrees  that  as  in 
SDl,  the  court  in  CPC  rejected  plaintiff's 
reliance  on  Midwood. 

Comment:  One  supporting  commenter 
states  that  in  Madison  Galleries,  Ltd.  v. 
United  States,  688  F.  Supp.  1544  (CIT 
1988),  aff'd,  870  F.2d  627  (Fed  Cir. 
1989),  the  court  in  dicta  stated  that  the 
posX-Midwood  cases  may  have 
diminished  the  significance  of  a 
producers'  good-consumers'  good 
approach.  An  opposing  commenter 
states  that  Midwood  has  been  cited  with 
approval  in  Madison  Galleries. 

Response:  Customs  does  not  believe 
that  the  court  in  Madison  Galleries 
either  approved  or  disapproved  of  the 
Midwood  decision.  In  Madison 
Galleries,  a  case  pertaining  to  the 
Generalized  System  of  Preferences 
(GSP),  the  court  did  not  have  to  find 
that  the  article  was  a  "product  of  a  GSP 
country,  as  the  GSP  at  that  time  did  not 
have  such  a  requirement.  While 
Madison  Galleries  cited  Midwood,  it 
was  in  response  to  the  defendant's 
argument  that  it  is  not  logical  for  an 
article  to  receive  duty-free  treatment 
under  the  GSP  when  that  article  would 


not  have  to  be  marked  as  a  product  of 
that  GSP  country.  The  court  in  Madison 
Galleries  responded  that,  as  exemplified 
in  Midwood,  analysis  of  the  marking 
requirements  "can  include 
consideration  of  the  nature  of  the 
intended,  immediate  recipient  of  a 
foreign  article,  i.e.,  whether,  for  example 
that  recipient  is  a  producer  or  a 
consumer."  Madison  Galleries,  588  F. 
Supp.  at  1547.  Therefore,  the  court  in 
Madison  Galleries  did  not  cite  Midwood 
as  support  for  the  contention  that  the 
good  was  a  "product  of  the  GSP 
country. 

Comment:  One  supporting  commenter 
states  that  in  Fenostaal  Metals  Corp.  v. 
United  States.  664  F.  Supp.  535  (CIT 
1987),  where  the  result  was  consistent 
with  the  producers'  good/consumers' 
good  test,  the  court,  while  citing 
Midwood,  did  not  rely  on  Midwood,  but 
stated  that  the  change  was  indicative  of 
a  substantial  transformation.  One 
opposing  commenter  states  that 
Ferrostaal  specifically  rejected  the 
essence  test,  and  two  opposing 
commenters  state  that  Midwood  was 
cited  with  approval  in  the  Ferrostaal 
case. 

Response:  Customs  does  not  believe 
that  Ferrostaal  supports  the  producers' 
goods  versus  consumers'  goods  test  for 
determining  substantial  transformation. 
The  court  in  Ferrostaal  noted  that  while 
Uniroyal  referred  to  an  essence  test,  the 
test  to  be  applied  was  whether  the 
"imported  eulicle  underwent  a 
'substantial  transformation'  which 
results  in  an  article  having  a  name, 
character  or  use  differing  from  that  of 
the  imported  article."  Ferrostaal,  664  F.- 
Supp.  at  538,  citing  Uniroyal,  542  F. 
Supp.  at  1029-30.  Therefore,  the  court 
in  Ferrostaal  specifically  rejected 
defendant's  argument  that  an  'essence" 
test  displaced  the  change  in  name, 
character,  and  use  test.  Id. 

Customs,  by  this  notice,  is  not 
suggesting  that  the  essence  test  replace 
the  substantial  transformation  test.  To 
the  contrary,  Customs  adheres  to  the 
position  stated  in  CPC,  supra,  that  the 
essence  test  is  "embraced  by  and  aids  in 
applying  the  traditional  change  of  name, 
character  or  use  test."  CPC,  971  F.  Supp. 
at  583.  As  Customs  noted  in  the  notice 
of  proposed  interpretation,  the  court  in 
Ferrostaal  also  cited  Midwood  for  its 
conclusion  that  a  transition  from 
producers'  goods  to  consumers'  goods 
was  indicative  of  a  change  in  use.  Id.  at 
541.  However,  the  court  extensively 
considered  the  changes  in  character  as 
result  of  the  annealing  and  galvanizing 
processes  as  evidence  of  a  substantial 
transformation.  Id.  at  539. 

Comment:  One  supporting  commenter 
states  that  Midwood  is  legally 


unnecessary  as  courts  have  completely 
disregarded  the  producers'  versus 
consumers'  goods  test  or  given  it  little 
to  no  weight.  As  support,  the 
commenter  cites  Zuniga  v.  United 
States,  996  F.2d  1203  (Fed.  Cir.  1993), 
where  a  casting  slip  was  not 
substantially  transformed  by  minor 
processes;  Aztec  Milling  Co.  v.  United 
States,  890  F.2d  1150  (Fed.  Cir.  1989), 
where  dry  com  flour  was  not 
substantially  transformed  and 
intermediate  products  did  not  lose 
identifying  characteristics  of  constituent 
material;  United  States  v.  Murray,  621 
F.2d  1163  (1st  Cir.  1980).  cert  denied, 
449  U.S.  837  (1980),  where  glue  blend 
was  not  substantially  transformed 
because  it  did  not  undergo  a 
fundamental  change;  and  Grafton 
Spools,  Ltd.  V.  United  States,  45  Cust. 
Ct.  16  (1960),  where  imported  empty 
spools  were  not  substantially 
transformed  when  wound  with  thread. 

Response:  Customs  agrees  that  the 
courts  generally  have  disregarded  or 
given  little  weight  to  the  producers' 
versus  consumers'  goods  test. 

Comment:  One  commenter  states  that 
Customs  incorrectly  cited  Gibson 
Thomsen,  supra,  as  support  for  the 
position  that  the  substantial 
transformation  test  requires  a  change  in 
name,  character,  "and"  use,  as  opposed 
to  a  change  in  name,  character  "or"  use. 

Response:  Customs  disagrees.  The 
Court  of  Customs  and  Patent  Appeals  in 
Gibson-Thomsen  cited  the  criteria,  "a 
new  name,  character,  and  use",  five 
times  in  its  decision.  27  CCPA  267.  270. 
271.  272,  273  (1940)  (emphasis  added). 

Comment:  The  proposal  violates  the 
Congressional  request  not  to  undertake 
changes  to  the  country  of  origin  rules 
while  the  World  Trade  Organization 
(WTO)  continues  to  develop 
international  harmonized  country  of 
origin  rules. 

Response:  In  the  letter  dated 
September  30,  1996,  referred  to  in  the 
comment,  members  of  the  Senate  and 
the  House  of  Representatives  requested 
that  any  changes  in  policy  with  regard 
to  country  of  origin  marking 
requirements  be  deferred.  The  letter 
particularly  requested  deferring  any 
changes  in  policy  with  regard  to  the 
country  of  origin  marking  requirements 
of  metal  forgings  for  hand  tools.  In  fact. 
Customs  has  not  made  any  policy 
changes  with  regard  to  hand  tools,  and 
also  has  not  finalized  its  proposed 
regulations  governing  rules  of  origin  for 
non-preferential  trade  even  though  the 
original  deadline  for  completing  the 
WTO  process  has  passed.  Moreover,  in 
a  September  30th  letter,  the  Chairmen  of 
the  Senate  Finance  Committee  and  the 
Committee  on  Ways  and  Means 
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expressly  recogni  ted  that  such 
deferment  in  no  v  'ay  would  affect  the 
right  of  private  p2  rties  to  contest 
existing  Treasury  rulings.  The  subject 
notice  of  propose  1  interpretation  was 
specifically  initia  ;ed  as  a  result  of  a 
private  party's  re(  uest  to  make  the 
NAFTA  and  non-  ^AFTA  rules  for  the 
country  of  origin  narking  of  fittings  and 
flanges  uniform. 

Comment:  Two  opposing  conunenters 
state  that  Custom !  lacks  authority  to 
limit  Midwood  ai  d  that  19  U.S.C. 
1625(d)  and  19  C  Ti  177.10(d)  does  not 
give  Customs  authority  to  disregard  a 
court  decision  wi  ihout  first  seeking 
appellate  review,  citing  Nestle 
Refrigerated  Foot  Co.  v.  United  States. 
18  err  661  (1994  ,  Orlando  Food  Corp. 
v.  United  States,  slip  Op.  97-19  (CIT 
1997).  and  Volkswagenwerk 
Aktiengesellscha  t  v.  Federal  Maritime 
Commission.  390  U.S.  261,  272  (1968). 
They  state  that  in  Orlando  Food,  the  CIT 
criticized  Custon  s  for  limiting  the 
application  of  a  C  IT  decision  after 
publication  in  th(  i  Federal  Register.  In 
Orlando  Food,  th  3  court  stated  that 
Customs  applicat  ion  of  the  section 
1625(d)  process  circumvented  judicial 
process.  These  cc  mmenters  also  cite 
CPCInfl.  Inc.  v.  Jnited  States.  933  F. 
Supp.  1093,  1101  -02,  1104  (CIT  1996), 
appeal  pending,  vhere  the  court  stated 
that  Custom  may  not  encroach  on  the 
judicial  function  sy  abrogating  binding 
case  law. 

Response:  Cusi  oms  disagrees. 
Congress  specifically  codified  19  CFR 
177.10  as  part  of  Title  VI,  Customs 
Modernization,  o  f  the  North  American 
Free  Trade  Agree  ment  implementation 
Act,  Pub.  L.  103-182.  103d  Congress. 
107  Stat.  2057  (1  >93).  by  adding  19 
U.S.C.  1625(d)  w  lich  states  that  "a 
decision  that  pro  joses  to  limit  the 
application  of  a  ( ourt  decision  shall  be 
published  in  the  Customs  Bulletin 
together  with  no)  ice  of  opportunity  for 
public  comment  thereon  prior  to  a  final 
decision."  The  legislative  history.  House 
Report  No.  103-!  61(1),  reflects  that 
Congress  specifi(  ally  recognizes  that 
section  623  of  H.  i^.  3450  (which  became 
section  623  of  Pi  b.  L.  103-182      • 
amending  19  U.5  .C.  1625)  requires  only 
that  "a  decision  hat  limits  the 
application  of  a  ( :ourt  decision  *   *   *  be 
published  for  no  ice  and  comment  in 
the  Customs  Bui  etin."  In  this  instance. 
Customs  not  onl  r  published  the  notice 
of  proposed  inte  pretation  in  the 
Customs  Bulletin,  but  also  in  the 
Federal  Register  soliciting  comments. 
Congress  explaii  ed  that  the  reason  for 
the  change  was  to  provide  "assurances 
of  transparency  i  :oncerning  Customs 
rulings  and  poli(  :y  directives  through 
publication  in  tl  e  Customs  Bulletin  or 


other  easily  accessible  sources."  House 
Report  at  2674. 

The  CIT  reference  in  Orlando  Food 
that  Customs  application  of  19  U.S.C. 
1625(d)  circumvents  the  judicial  process 
is  dicta.  However,  it  is  Customs  opinion 
that  considering  all  of  the  industry  and 
trading  pattern  changes  with  which  it 
has  been  faced  and  challenged  within 
the  last  28  years  since  the  Midwood 
decision.  Customs  acrtion  under  this 
notice  is  justified.  Customs  has  acted  in 
direct  response  to  a  private  party's 
inquiry  and  in  the  absence  of  Customs 
action  pursuant  to  19  U.S.C.  1625(d), 
the  country  of  origin  marking 
requirements  for  fittings  and  flanges 
would  remain  imchanged  and  not 
uniform. 

Comment:  Seven  conunenters  state 
that  the  Midwood  decision  has  caused 
artificial  distinctions  within  the  pipe 
fitting  industry,  confusion,  or  does  not 
accurately  indicate  the  origin  to 
consumers,  which  is  the  purpose  of  the 
marking  statute,  citing  Globemasterlnc. 
V.  United  States.  340  F.  Supp.  974.  976 
(Cust.  Ct.  1972),  as  support.  One 
supporting  commenter  states  that  it  is  a 
GATT  violation  if  the  proposal  is  not 
adopted  since  the  NAFTA  Marking 
Rules  are  different.  One  opposing 
commenter  states  that  it  is  unclear  why 
Customs  wants  to  eliminate  the 
producers'  versus  consumers'  good  test. 

Response:  In  response  to  the  opposing 
commenter,  the  comments  in  support  of 
the  proposal  illustrate  why  Customs  has 
responded  to  the  private  party's  request 
to  address  the  situation  concerning  the 
marking  of  fittings  and  flanges.  As  one 
commenter  puts  it:  "this  whole  issue 
has  been  a  thorn  of  incredible 
proportion  in  the  side  of  industry  in 
general  and  the  pipe  fitting  industry  in 
particular."  Because  Customs  believes 
that  the  issue  presented  in  Midwood 
would  be  decided  differently  today,  and 
because  the  NAFTA  Marking  Rules  and 
Midwood  decision  render  different 
results,  it  is  Customs  position  that  this 
action  is  necessary  in  order  to  provide 
equitable  treatment  to  all  importers  of 
pipe  fittings  and  flanges. 

Comment:  Three  commenters 
supporting  the  proposal  request  that  it 
be  applied  immediately  or  as 
expeditiously  as  possible.  One 
commenter  states  that  any  marking 
required  by  the  change  can  be 
accomplished  through  inexpensive 
means,  in  a  short  time  frame,  and 
without  substantial  economic  loss.  The 
commenter  states  that  any  further  delay 
will  continue  to  cause  economic  injury 
to  certain  industry  members  who  have 
suffered  lost  sales  and  price  suppression 
because  of  unmarked  foreign  flanges. 
One  commenter  opposing  the  proposal 


states  that  Customs  in  the  past  has 
delayed  the  effective  date  of  a  rule 
change  for  12  months.  The  commenter 
states  that  if  Customs  adopts  the 
proposal,  it  would  represent  a  drastic 
change  to  the  rules  under  which  fitting 
and  flange  producers  operate.  This 
commenter  states  that  if  the  proposal  is 
adopted,  marking  pipe  fittings  and 
flanges  would  entail  far  more  than 
printing  new  labels;  it  would  also 
require  the  purchase  and  installation  of 
new  machinery. 

Response:  Customs  understands  the 
concerns  of  both  opposing  and 
supporting  parties.  However,  the  fact 
remains  that  the  rules  for  the  coimtry  of 
origin  marking  for  importations  from 
NAFTA  and  non-NAFTA  coimtries  are 
not  uniform.  The  change  in  treatment 
proposed  by  Customs  will  place  all 
importers  of  pipe  fittings  and  flanges  on 
an  equal  footing.  Customs  notes  that 
when  the  NAFTA  Marking  Rules  were 
adopted,  importations  from  NAFTA 
coimtries  that  were  previously  not 
subject  to  marking  became  subject  to  a 
marking  requirement  and  those 
importers  were  able  to  make  these 
changes  in  far  less  than  a  one-year 
period.  Because  the  current  country  of 
origin  marking  requirement  for  pipe 
fittings  and  flanges  is  based  on 
administrative  treatment,  rather  than  a 
specific  ruling.  Customs  will  require 
that  all  pipe  fittings  and  flanges 
produced  in  the  United  States  from 
imported  forgings  be  marked  with  the 
country  of  origin  of  the  imported 
forging.  As  specified  in  19  CER  177.10, 
Customs  will  make  the  change  effective 
90  days  after  publication  of  this  notice 
in  the  Federal  Register,  except  in  the 
case  of  a  ruling  subject  to  the  procedure 
specified  in  19  U.S.C.  1625. 

Conclusion 

In  Superior  Wire  v.  United  States, 
supra,  while  the  Federal  Circuit 
acknowledged  the  lower  court's 
reference  to  the  producers'  to 
consumers'  goods  shift,  the  Federal 
Circuit  only  analyzed  the  changes  in 
name,  character  and  use.  The  Federal 
Circuit  also  relied  on  Uniroyal,  supra, 
where  that  distinction  was  not  found  to 
be  determinative  as  to  substantial 
transformation.  The  lower  court  in 
Superior  Wire  also  did  not  analyze  the 
facts  of  Midwood,  supra,  although  it  was 
a  metal  objects  case.  The  court  in 
Ferrostaal.  supra,  did  not  advocate  the 
dilution  of  the  traditional  substantial 
transformation  test  in  not  finding  the 
producers'  to  consumers'  goods 
distinction  to  be  particularly 
determinative.  In  SDI,  National  Juice, 
Uniroyal,  and  CPC,  supra,  the  Midwood 
argument  was  rejected  and  the  courts 
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examined  the  "essence"  of  the  articles 
at  issue.  The  court  in  National  Hand 
Tool,  Aztec  Milling.  Murray,  and 
Zuniga,  supra,  did  not  even  mention  the 
Midwood  decision.  The  only  cases  that 
really  did  not  outright  reject  or  diminish 
the  application  of  the  producers'  to 
consumers'  good  shift  are  Tonington 
and  Madison  Galleries,  supra,  but  the 
citation  to  Midwood  in  Madison 
Galleries  does  not  even  stand  for  the 
position  that  the  article  became  a 
"product  of  the  GSP  country. 

Customs  has  provided  notice  in  the 
Customs  Bulletin  (and  Federal  Register) 
as  required  by  19  U.S.C.  1625(d)  of  its 
intention  not  to  rely  on  the  producers' 
to  consimiers'  good  test.  The  opposing 
commenters  have  not  cited  a  single 
decision  (not  even  the  favorable 
Tonington  decision)  where  a  court 
decided  the  substantial  transformation 
test  solely  based  on  the  producers'  to 
consumers'  good  transition. 

Furthermore,  since  the  transition  from 
producers'  to  consumers'  good  is  not 
necessarily  indicative  of  a  substantial 
transformation,  unlike  a  change  in 
"essence",  the  purpose  of  the  producers' 
to  consumers'  goods  analysis  does  not 
aid  in  the  determination  of  whether  an 
article  underwent  a  substantial 
transformation.  Therefore,  Customs  will 
no  longer  rely  on  the  distinction 
between  producers'  goods  and 
consumers'  goods  in  making  country  of 
origin  determinations. 

Inasmuch  as  the  question  of  whether 
a  good  has  been  substantially 
transformed  is  based  on  specific  facts, 
parties  who  have  received  rulings  based 
on  the  producers'  goods-consumers' 
goods  analysis  articulated  in  Midwood 
can  continue  to  rely  on  those  rulings 
imless  and  until  Customs  modifies  or 
revokes  them  pursuant  to  19  U.S.C. 
1625,  or  they  are  specifically  overruled 
by  a  court. 

Approved:  February  11,  2000. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-6115  Filed  3-13-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue; 
Availability  of  Report  of  1999  Closed 
IMeetings 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


ACTION:  Notice  of  availability  of  report 
on  closed  meetings  of  the  Art  Advisory 
Panel. 

SUMMARY:  The  report  is  now  available. 

Pursuant  to  5  U.S.C.  app.  I  section 
10(d),  of  the  Federal  Advisory 
Committee  Act;  and  5  U.S.C.  section 
552b,  the  Government  in  the  Simshine 
Act:  A  report  summarizing  the  closed 
meeting  activities  of  the  Art  Advisory 
Panel  during  1999,  has  been  prepared. 
A  copy  of  this  report  has  been  filed  with 
the  Assistant  Secretary  of  the  Treasury 
for  Management  and  is  now  available 
for  public  inspection  at:  Internal 
Revenue  Service,  Freedom  of 
Information  Reading  Room,  Room  1621, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

Requests  for  copies  should  be 
addressed  to:  Director,  Disclosure 
Operations  Division,  Attn:  FOI  Reading 
Room,  Box  388,  Benjamin  Franklin 
Station,  Washington,  DC  20224. 
Telephone  (202)  622-5164  (Not  a  toll 
fi-ee  telephone  nimiber). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 
document  constitute  a  rule  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS,  Internal 
Revenue  Service/ Appeals,  1099  14th 
Street,  NW,  Washington,  DC  20005. 
Telephone  (202)  694-1861  (Not  a  toll 
free  telephone  number). 

Charles  Rossotti, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  00-6259  Filed  3-13-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel — Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 

Advisory  Panel. 

SUMMARY:  Closed  meeting  of  the  Art 

Advisory  Panel  will  be  held  in 

Washington,  DC. 

DATES:  The  meeting  will  be  held  April 

12  and  13,  2000. 

ADDRESSES:  The  closed  meeting  of  the 

Art  Advisory  Panel  will  be  held  on 

April  12  and  13,  2000  in  Room  4600E 

beginning  at  9:30  am,  Franklin  Court 


Building,  1099  14th  Street,  NW, 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS  1099  14th 
Street,  NW,  Washington,  DC  20005. 
Telephone  (202)  694-1861,  (not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  April  12 
and  13,  2000  in  Room  4600E  beginning 
at  9:30  am,  Franklin  Court  Building. 
1099  14th  Street,  NW,  Washington,  DC 
20005. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  significant  regulafory 
action  as  defined  in  Executive  Order 
12866  and  that  a  regulatory  impact 
analysis  therefore  is  not  required. 
Neither  does  this  document  constitute  a 
rule  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6). 

Bob  Wenzel, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-6262  Filed  3-13-00;  8:45  am] 
BHJJNG  CODE  4«30-01-iJ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  So.  Fla  District 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  So. 

Fla  Citizen  Advocacy  Panel  will  be  held 

in  Sunrise,  Florida. 

DATES:  The  meeting  will  be  held  Friday, 

March  24,  2000  and  Saturday.  March  25, 

2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Ferree  at  1-888-912-1227,  or 

954-423-7973. 
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SUPPLEMENTARY  It^ORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meet  ing  of  the  Citizen 
Advocacy  Panel  v  ill  be  held  Friday, 
March  24,  2000  frbm  6  p.m.  to  9  p.m. 
and  Saturday,  Ma  x;h  25,  2000  from  9 

loom  225,  CAP  Office. 

Park  Blvd.,  Simrise, 
Florida  33351.  The  public  is  invited  to 
make  oral  comments.  Individual 

limited  to  10  minutes. 

to  have  the  CAP 


comments  will  be 
If  you  would  like 


consider  a  writter  statement,  please  call 
1-888-912-1227  ar  954-423-7973. or 
write  Nancv  Ferr^e,  CAP  Office.  7771 


W.  Oakland  Park 
Sunrise,  PL  3335: 
conference  space, 


Blvd.  Rm.  225. 
Due  to  limited 
notification  of  intent 


and  reports  by  th(  i 

Note:  Last  minute 
are  possible  and  coi  i 
advance  notice 


to  attend  the  mee  ing  must  be  made 
with  Nancy  Ferrej.  Ms.  Ferree  can  be 
reached  at  1-888- -912-1227  or  954- 
423-7973.  The  agenda  will  include  the 
following:  Various  IRS  issue  updates 
CAP  sub-groups, 
changes  to  the  agenda 
Id  prevent  effective 


Dated:  March  7, 2  000. 
Nancy  Ferree.  Crt/z^n  Advocacy  Panel 
Manager. 
[PR  Doc.  00-6260  Filed  3-13-00;  8:45  am) 

BILUNG  CODE  483(M)1   U 


DEPArrrMENT  0  F  THE  TREASURY 

Internal  Revenut  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 


SUMMARY:  An  opAn 
Brooklyn  Distrid 
Panel  will  be  help 
York. 

DATES:  The  meetjng  will  be  held  Friday 

April  14,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Cain  at  1-)B88-912-1227  or  718- 

488-3555. 


SUPPLEMENTARY 

hereby  given  pujjsuant 
10(a)('2)ofthe 
Conunittee  Act, 
that  an  operation  al 
Citizen  Advocac  ^ 
Friday  April  14, 
p.m.  at  the 
Brooklyn  Buildi 
Street,  Brooklyn 
information  or  t( 
notification  of 


meeting  of  the 
Citizen  Advocacy 
in  Brooklyn,  New 


meeting  must  be  made  with  Eileen  Cain. 
Mrs.  Cain  can  be  reached  at  1-888-912- 
1227  or  718^88-3555.  The  public  is 
invited  to  make  oral  comments  from 
8:30  p.m.  to  9:00  p.m.  on  Friday  April 
14.  2000.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  718—488-3555,  or  write  Eileen  Cain, 
CAP  Office,  P.O.  Box  R.  Brooklyn,  NY, 
11201.  The  Agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  March  1,  2000. 
Eileen  Cain, 

Citizen  Advocacy  Panel  Manager. 

[PR  Doc.  00-6261  Filed  3-13-00;  8:45  am] 

BtLUNG  CODE  4830-01-U 


INFORMATION:  Notice  is 
to  Section 
F^eral  Advisory 
U.S.C.  App.  (1988) 

meeting  of  the 
Panel  will  be  held 
2000.  6:00  p.m.  to  9:00 
Inten  lal  Revenue  Service 

1  ig  located  at  625  Fulton 
NY  11201.  For  more 
confirm  attendance, 
iritent  to  attend  the 


DEPARTiyiENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances 
(Poiyether  Polyois);  Filing  of  Petitions 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

summary:  This  notice  announces  the 
acceptance,  under  Notice  89-61.  of 
petitions  requesting  that  nine  poiyether 
polyol  substances  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3). 
Publication  of  this  notice  is  in 
compliance  with  Notice  89-61.  This  is 
not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 
DATES:  Submissions  must  be  received  by 
May  15,  2000.  Any  modification  of  the 
list  of  taxable  substances  based  upon 
these  petitions  would  be  effective 
October  1.1992. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (Petition),  room  5226, 
Internal  Revenue  Service,  POB  7604, 
Ben  Franklin  Station,  Washington.  DC 
20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (Petition). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  send  submissions 
electronically  to  the  IRS  at 
Sharon.Y.Hom 
@ml. irscounsel.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Hoffman,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  (202)  622-3130  (not  a  toll- 
free  number). 


SUPPLEMENTARY  INFORMATION:  The 
petitions  were  received  on  November 
21,  1991.  The  petitioner  is  Dow 
Chemical  Company,  a  manufacturer  and 
exporter  of  these  substances.  The 
following  is  a  summary  of  the 
information  contained  in  the  petitions. 
The  complete  petitions  are  available  in 
the  Internal  Revenue  Service  Freedom 
of  Information  Reading  Room. 

The  nine  poiyether  polyol  substances 
are  liquids.  They  are  produced 
predominantly  by  the  base-catalyzed 
reaction  of  cyclic  ethers,  usually 
ethylene  oxide  and  propylene  oxide, 
with  active  hydrogen-containing 
compounds  (initiators)  such  as  water, 
glycols,  polyois,  and  amines.  The 
reaction  is  carried  out  by  a 
discontinuous  batch  process  at  elevated 
temperatures  and  pressures  and  under 
an  inert  atmosphere.  The  particular 
substance  produced  depends  upon  the 
oxides,  initiators,  reaction  conditions, 
and  catalysts  used.  The  stoichiometric 
amounts  of  oxide  reacted  on  the 
initiator  determine  the  chain  lengths 
and  thus  the  molecular  weights.  HTS 
number:  3907.20.00 

Poly(propylene)gIycol 

CAS  number:  025322-69-^. 

Poly(propylene)glycol  is  derived  from 
the  taxable  chemicals  propylene, 
chlorine,  and  sodium  hydroxide. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  n+l(C3H6  (propylene)  +  CI2  (chlorine) 
+  2  NaOH  (sodiimi  hydroxide))  -1-  H2O 
(water)  — CjHsOjfCjHeOJn 
(poly(propylene)glycol)  +  n-i-l(2  NaCl 
(sodium  chloride)  +  H2O  (water)) 

According  to  the  petition,  taxable 
chemicals  constitute  at  least  90  percent 
by  weight  of  the  materials  used  to 
produce  this  substance.  The  rate  of  tax 
for  this  substance  would  be  $7.74  per 
ton.  This  is  based  upon  a  conversion 
factor  for  propylene  of  0.781,  a 
conversion  factor  for  chlorine  of  1.31, 
and  a  conversion  factor  for  sodium 
hydroxide  of  1.43. 

Poly(propylene/ethylene)glycol 

CAS  number:  053637-25-5. 

Poly(propylene/ethylene)glycolis 
derived  from  the  taxable  chemicals 
propylene,  chlorine,  sodiimi  hydroxide, 
and  ethylene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  n+l(C3H6  (propylene)  +  CI2  (chlorine) 
+  2  NaOH  (sodixun  hydroxide))  -1-  H2O 
(water)  +  m/2(2  C2H4  (ethylene)  -1-  O2 
(oxygen))  — C3H802(C3H60)n(C2H40)™ 
(poly(propylene/ethylene)glycol)  + 
n+l(2  NaCl  (sodium  chloride)  +  H2O 
(water)) 
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According  to  the  petition,  taxable 
chemicals  constitute  at  least  90  percent 
by  weight  of  the  materials  used  to 
produce  this  substance.  The  rate  of  tax 
for  this  substance  would  be  $7.16  per 
ton.  This  is  based  upon  a  conversion 
factor  for  propylene  of  0.663,  a 
conversion  factor  for  chlorine  of  1.11,  a 
conversion  factor  for  sodium  hydroxide 
of  1.21,  and  a  conversion  factor  for 
ethylene  of  0.123. 

Poly(propyleneoxy)glycerol 

CAS  number:  025791-96-2. 

Poly{propyleneoxy)glycerol  is  derived 
from  the  taxable  chemiceils  propylene, 
chlorine,  and  sodium  hydroxide. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  CsHkOj  (glycerine)  +  n(C3H6 
(propylene)  +  CI2  (chlorine)  +  2  NaOH 
(sodium  hydroxide))  -<;3H«03(C3H60)„ 
(poly(propyleneoxy)glycerol)  +  n(2  NaCl 
(sodium  chloride)  +  H2O  (water)) 

According  to  the  petition,  taxable 
chemicals  constitute  at  least  85  percent 
by  weight  of  the  materials  used  to 
produce  this  substance.  The  rate  of  tax 
for  this  substance  would  be  $6.38  per 
ton.  This  is  based  upon  a  conversion 
factor  for  propylene  of  0.645,  a 
conversion  factor  for  chlorine  of  1.08, 
and  a  conversion  factor  for  sodium 
hydroxide  of  1.18. 

PoIy(ethyIeneoxy)glycerol 

CAS  number:  031694-55-0. 

Poly(ethyleneoxy)glycerol  is  derived 
from  the  taxable  chemical  ethylene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  C3H8O3  (glycerine)  +  m/2(2  C2H4 
(ethylene)  +  0->  (oxygen)) 

— C3H803(C2H40)„, 

{poly(ethyleneoxy)glycerol) 

According  to  the  petition,  taxable 
chemicals  constitute  more  than  50 
percent  by  weight  of  the  materials  used 
to  produce  this  substance.  The  rate  of 
tax  for  this  substance  would  be  $3.31 
per  ton.  This  is  based  upon  a  conversion 
factor  for  ethylene  of  0.681. 

Poly(propyleneoxy/ 
ethyIeneoxy)glycerol 

CAS  number:  009082-00-2. 

Poly(propyleneoxy/ 
ethyleneoxylglycerol  is  derived  from  the 
taxable  chemicals  propylene,  chlorine, 
sodium  hydroxide,  and  ethylene. 


The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  C3H8O3  (glycerine)  +n(C3H6 
(propylene)  +  CI2  (chlorine)  +  2  NaOH 
(sodium  hydroxide))  +  m/2{2  C2H4 
(ethylene)  +  O2  (oxygen)) 

— C3HH03(C3H^O)„(C2H40)n, 

(poly(propyleneoxy/ 
ethyleneoxy)glycerol)  +  n(2  NaCl 
(sodium  chloride)  +  H2O  (water)) 

According  to  the  petition,  taxable 
chemicals  constitute  at  least  85  percent 
by  weight  of  the  materials  used  to 
produce  this  substance.  The  rate  of  tax 
for  this  substance  would  be  $7.20  per 
ton.  This  is  based  upon  a  conversion 
factor  for  propylene  of  0.71,  a 
conversion  factor  for  chlorine  of  1.05,  a 
conversion  factor  for  sodium  hydroxide 
of  1.05,  and  a  conversion  factor  for 
ethylene  of  0.126. 

Poly(propyleneoxy)sucrose 

CAS  number:  009049-71-2. 

Poly(propyleneoxy)sucrose  is  derived 
from  the  taxable  chemicals  propylene, 
chlorine,  and  sodium  hydroxide. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  C12H22O 11  (sucrose)  +  n(C3H6 
(propylene)  +CI2  (chlorine)  +  2  NaOH 
(sodium  hydroxide))  > 

C 1 2H22O 1  I  (C3H60)n 

(poly(propyleneoxy)sucrose)  +  n(2  NaCl 
(sodium  chloride)  +  H2O  (water)) 

According  to  the  petition,  taxable 
chemicals  constitute  at  least  65  percent 
by  weight  of  the  materials  used  to 
produce  this  substance.  The  rate  of  tax 
for  this  substance  would  be  $4.18  per 
ton.  This  is  based  upon  a  conversion 
factor  for  propylene  of  0.423,  a 
conversion  factor  for  chlorine  of  0.707, 
and  a  conversion  factor  for  sodiimi 
hydroxide  of  0.773. 

Poly(propyleneoxy/ethyleneoxy)sucrose 

CAS  number:  026301-10-0. 

Poly(propyleneoxy/ 
ethyleneoxy)sucrose  is  derived  from  the 
taxable  chemicals  propylene,  chlorine, 
sodiimi  hydroxide,  and  ethylene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  C12H22O1 1  (sucrose)  +  n(C3H6 
(propylene)  +  CI2  (chlorine)  +  2  NaOH 
(sodium  hydroxide))  — 'm/2(2  C2H4 
(ethylene)  +  O^  (oxygen)) 

-C  ;2H220  n  (C3Hf,0)n(C2H40}„, 

(poly(propyleneoxy/ 


ethyleneoxy)sucrose)  +  n(2  NaCl 
(sodiimi  chloride)  +  H2O  (water)) 

According  to  the  petition,  taxable 
chemicals  constitute  at  least  75  percent 
by  weight  of  the  materials  used  to 
produce  this  substance.  The  rate  of  tax 
for  this  substance  would  be  $6.11  per 
ton.  This  is  based  upon  a  conversion 
factor  for  propylene  of  0.549,  a 
conversion  factor  for  chlorine  of  0.918, 
a  conversion  factor  for  sodium 
hydroxide  of  1.0,  and  a  conversion 
factor  for  ethylene  of  0.14. 

Poly(propyleneoxy/ 
ethyleneoxy)diamine 

CAS  number:  031568-06-6. 

Poly(propyleneoxy/ 
ethyleneoxy)diamine  is  derived  from 
the  taxable  chemicals  propylene, 
chlorine,  and  sodium  hydroxide. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  C4H12N2O  (aminoethylethanolamine) 
+  n(C3Hfi  (propylene)  +  CI2  (chlorine)  + 
2  NaOH  (sodium  hydroxide)) 
-C4H,2N20(C3H60)„ 
(poly(propyleneoxy/ 
ethyleneoxyldiamine)  +  n(2  NaCl 
(sodium  chloride)  +  H2O  (water)) 

According  to  the  petition,  taxable 
chemicals  constitute  at  least  60  percent 
by  weight  of  the  materials  used  to 
produce  this  substance.  The  rate  of  tax 
for  this  substance  would  be  $4.92  per 
ton.  This  is  based  upon  a  conversion 
factor  for  propylene  of  0.498.  a 
conversion  factor  for  chlorine  of  0.833, 
and  a  conversion  factor  for  sodium 
hydroxide  of  0.91. 

Poly(propyleneoxy/ 
ethyleneoxy)benzenedianune 

CAS  number:  067800-94-6. 

Poly(propyleneoxy/ 
ethyleneoxy)benzenediamine  is  derived 
from  the  taxable  chemicals  propylene, 
chlorine,  sodium  hydroxide,  and 
ethylene. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is:  C7H10N2  (ortho-toluenediamine)  + 
n{C3H6  (propylene)  +  CI2  (chlorine)  +  2 
NaOH  (sodium  hydroxide))  +  m/2(2 
C^Ha  (ethylene)  +  O^  (oxygen)) 
^7H ,  „N":(C3H^O)„(C2H4"0)n, 
(poly(propyleneoxy/ 
ethyleneoxy)benzenediamine)  +  n(2 
NaCl  (sodium  chloride)  +  H2O  (water)) 


tie 


According  to 
chemicals 
by  weight  of  the 
produce  this 
for  this  substanc* 
ton.  This  is  basec 
factor  for 


conversion 
a  conversion 
hydroxide  of  0. 
factor  for  ethyl 


;  petition,  taxable 
constitlite  at  least  60  percent 
I  laterials  used  to 
substance.  The  rate  of  tax 
would  be  $5.25  per 
upon  a  conversion 
propylekie  of  0.491,  a 
factor  for  chlorine  of  0.821, 
factor  for  sodium 

and  a  conversion 
of  0.081. 


8«7 
en; 
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Comments  and  Requests  for  a  Public 
Hearing 

Before  a  determination  is  made, 
consideration  will  be  given  to  any 
written  and  electronic  comments  that 
are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  that  timely 


submits  written  or  electronic  comments. 
If  a  public  hearing  is  scheduled,  notice 
of  the  date,  time,  and  place  for  the 
hearing  will  be  published  in  the  Federal 
Register. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc.  00-6258  Filed  3-13-00;  8:45  am] 

BILLING  CODE  4830-01 -U 


®  i==i 


Tuesday, 
March  14,  2000 


Part  n 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 


Proposed  Exemptions;  Barclays  Bank  PLC 
and  its  Affiliates  (Collectively,  Barclays); 
Notice 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-J0I88,  et  al.] 
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Proposed 
PLC  and  its 
Barclays) 


Exemptions;  Barclays  Banic 
Affiliiites  (Collectively, 


£nd 


agency:  Pension 
Administration.  L^bor 
action:  Notice  of 


summary:  This  dof:ument 
notices  of  pende 
Department  of 
proposed  exempti 
prohibited  transadtion 
Employee  Retirenient 
Act  of  1974  {die 
Revenue  Code  of 


contains 
before  the 
Labor  (the  Department)  of 
ipns  from  certain  of  the 
restrictions  of  the 
Income  Security 
and/or  the  Internal 
986  (the  Code). 


3ni:v 


Act); 


pel  son 


ISSU  3S 


Written  Commenlp 
Requests 

All  interested 
submit  written 
a  hearing  on  the 
unless  otherwise 
Proposed  Exempt: 
from  the  date  of 
Federal  Register 
requests  for  a  heaj  ■; 
The  name,  addre^ 
number  of  the 
comment  or  request 
of  the  person's 
and  the  manner  i 
would  be  adverse  y 
exemption.  A  req  lest 
also  state  the 
include  a  general 
evidence  to  be 
ADDRESSES:  All 
request  for  a  hear  ng 
copies)  should  be 
and  Welfare  Benefits 
Office  of  Exempt 
Room  N-5649.  U 
Labor,  200 
Washington,  DC 
Application  No. 
Notice  of  Proposed 
applications  for 
comments  receivfe 
public  inspectioi 
Documents  Roon  1 
Welfare  Benefits 
Department  of 
200  Constitution 
Washington,  DC 


Lib 


Welfare  Benefits 
r. 
roposed  Exemptions. 


and  Hearing 


p  ;rsons  are  invited  to 
comments  or  request  for 
ing  exemptions, 
1  itated  in  the  Notice  of 
t  on,  within  45  days 

ication  of  this 
1  Jotice.  Comments  and 
ing  should  state:  (1) 
,  and  telephone 
making  the 
,  and  (2)  the  nature 
interest  in  the  exemption 
which  the  person 
affected  by  the 

for  a  hearing  must 
to  be  addressed  and 
description  of  the 
pr  'sented  at  the  hearing, 
en  comments  and 
^  (at  least  three 
sent  to  the  Pension 
Administration, 
1  on  Determinations, 
Department  of 
Avenue,  NW, 
0210.  Attention: 

,  stated  in  each 

Exemption.  The 
i  xemption  and  the 
id  will  be  available  for 
in  the  Public 
of  the  Pension  and 
Administration,  U.S. 
lor.  Room  N-5638, 
Avenue,  NW, 
20210. 


Const  tution 


Notice  to  Interes  ed  Persons 

Notice  of  the  p  roposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  m  inner  agreed  upon  by 
the  applicant  ani  the  Department 
within  15  days  o  '  the  date  of  publication 
in  the  Federal  Ri  igister.  Such  notice 


shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Barclays  Bank  PLC  and  its  Affiliates 
(collectively,  Barclays) 

Located  in  London,  England 
[Application  No.  D-10188] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act, 
section  4975(c)(2)  of  the  Code,  and 
section  8477(c)(3)  of  FERSA,  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990). 

Section  1— Retroactive  Exemption  for 
thE  Acquisition,  Holding  and 
Disposition  of  Barclays  PLC  Stock 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  sections  406(a)(1)(D), 
406(b)(1)  and  406(b)(2)  of  the  Act,  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(D)  and 
(E)  of  the  Code,  shall  not  apply,  as  of 
December  31,  1995  until  the  date  this 
proposed  exemption  is  granted,  to  the 
acquisition,  holding  and  disposition  of 
the  common  stock  of  Barclays  PLC  (the 
Barclays  PLC  Stock)  by  Index  and 
Model-Driven  Funds  managed  by 
Barclays,  provided  that  the  following 
conditions  and  the  general  conditions  in 
Section  III  are  met: 

(a)  The  acquisition  or  disposition  of 
the  Barclays  PLC  Stock  is  for  the  sole 
purpose  of  maintaining  strict 


quantitative  conformity  with  the 
relevant  index  upon  which  the  Index  or 
Model-Driven  Fimd  is  based,  and  does 
not  involve  any  agreement,  arrangement 
or  understanding  regarding  the  design 
or  operation  of  the  Fund  acquiring  the 
Barclays  PLC  Stock  which  is  intended  to 
benefit  Barclays  or  any  party  in  which 
Barclays  may  have  an  interest. 

(b)  All  aggregate  daily  purchases  of 
Barclays  PLC  Stock  by  the  Funds  do  not 
exceed  on  any  particular  day  the  greater 
of: 

(1)  15  percent  of  the  average  daily 
trading  volume  for  the  Barclays  PLC 
Stock  occurring  on  the  applicable 
exchange  or  automated  trading  system 
(as  described  in  paragraph  (c)  below)  for 
the  previous  five  (5)  business  days,  or 

(2)  15  percent  of  the  trading  volume 
for  Barclays  PLC  Stock  occurring  on  the 
applicable  exchange  or  automated 
trading  system  on  the  date  of  the 
transaction,  as  determined  by  the  best 
available  information  for  the  trades 
occurring  on  that  date. 

(c)  All  purchases  and  sales  of  Barclays 
PLC  Stock  occur  either  (i)  on  the 
London  Stock  Exchange,  a  recognized 
securities  exchange  as  defined  in 
Section  IV(k)  below,  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(j)  below)  operated  by  a 
broker-dealer  independent  of  Barclays 
that  is  subject  to  regulation  and 
supervision  by  the  Securities  and 
Futures  Authority  of  the  United 
Kingdom  (pursuant  to  the  applicable 
securities  laws)  that  provides  a 
mechanism  for  customer  orders  to  be 
matched  on  an  anonymous  basis 
without  the  participation  of  a  broker- 
dealer,  or  (iii)  in  a  direct,  arms-length 
transaction  entered  into  on  a  principal 
basis  with  a  broker-dealer,  in  the 
ordinary  course  of  its  business,  where 
such  broker-dealer  is  independent  of 
Barclays  and  is  either  registered  under 
the  Securities  Exchange  Act  of  1934  (the 
'34  Act),  and  thereby  subject  to 
regulation  by  the  U.S.  Securities  and 
Exchange  Commission  (SEC),  or  subject 
to  regulation  and  supervision  by  the 
Securities  and  Futures  Authority  of  the 
United  Kingdom  (UK). 

(d)  No  transactions  by  a  Fund  involve 
purchases  from,  or  sales  to,  Barclays 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund. 

(e)  No  more  than  five  (5)  percent  of 
the  total  amount  of  Barclays  PLC  Stock 
issued  and  outstanding  at  any  time  is 
held  in  the  aggregate  by  Index  and 
Model-Driven  Funds  managed  by 
Barclays. 
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(f)  Barclays  PLC  Stock  constitutes  no 
more  than  three  (3)  percent  of  any 
independent  third  party  index  on  which 
the  investments  of  an  Index  or  Model- 
Driven  Fund  are  based. 

(g)  A  plan  fiduciary  independent  of 
Barclays  authorizes  the  investment  of 
such  plan's  assets  in  an  Index  or  Model- 
Driven  Fund  which  purchases  and/or 
holds  Barclays  PLC  Stock,  pursuant  to 
the  procedures  described  herein  (see 
Paragraph  11  of  the  Summary  of  Facts 
and  Representations  below  regarding 
portfolio  management  services  provided 
for  particular  plans). 

(h)  A  fiduciary  independent  of 
Barclays  directs  the  voting  of  the 
Barclays  PLC  Stock  held  by  an  Index  or 
Model-Driven  Fund  on  any  matter  in 
which  shareholders  of  Barclays  PLC 
Stock  are  required  or  permitted  to  vote. 

Section  II — Prospective  Exemption  for 
the  Acquisition,  Holding  and 
Disposition  of  Barclays  Stock 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  sections  406(a)(1)(D), 
406(b)(1)  and  406(b)(2)  of  the  Act, 
section  8477(c)(2)(A)  and  (B)  of  FERSA, 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(D)  and 
(E)  of  the  Code,  shall  not  apply  to  the 
acquisition,  holding  and  disposition  of 
Barclays  PLC  Stock  or  the  common 
stock  of  an  Affiliate  of  Barclays  PLC 
(Barclays  PLC  Affiliate  Stock)  by  Index 
and  Model-Driven  Funds  managed  by 
Barclays,  provided  that  the  following 
conditions  and  the  general  conditions  in 
Section  III  are  met: 

(a)  The  acquisition  or  disposition  of 
Barclays  PLC  Stock  or  Barclays  PLC 
Affiliate  Stock  (collectively,  Barclays 
Stock)  is  for  the  sole  purpose  of 
maintaining  strict  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Index  or  Model-Driven 
Fund  is  based,  and  does  not  involve  any 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring  the 
Barclays  Stock  which  is  intended  to 
benefit  Barclays  or  emy  party  in  which 
Barclays  may  have  an  interest. 

(b)  Whenever  Barclays  Stock  is 
initially  added  to  an  index  on  which  an 
Index  or  Model-Driven  Fund  is  based,  or 
initially  added  to  the  portfolio  of  an 
Index  or  Model-Driven  Fund,  all 
acquisitions  of  Barclays  Stock  necessary 
to  bring  the  Fund's  holdings  of  such 
Stock  either  to  its  capitalization- 
weighted  or  other  specified  composition 
in  the  relevant  index,  as  determined  by 
the  independent  organization 
maintaining  such  index,  or  to  its  correct 
weighting  as  determined  by  the  model 


which  has  been  used  to  transform  the 
index,  occur  in  the  following  manner: 

(1)  Purchases  are  from,  or  through, 
only  one  broker  or  dealer  on  a  single 
trading  day; 

(2)  Based  on  the  best  available 
information,  purchases  are  not  the 
opening  transaction  for  the  trading  day; 

(3)  Purchases  are  not  effected  in  the 
last  half  hour  before  the  scheduled  close 
of  the  trading  day; 

(4)  Purchases  are  at  a  price  that  is  not 
higher  than  the  lowest  current 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquiry  from  non-affiliated  brokers; 

(5)  Aggregate  daily  purchases  do  not 
exceed  1 5  percent  of  the  average  daily 
trading  volume  for  the  security,  as 
determined  by  the  greater  of  either  (i) 
the  trading  volume  for  the  security 
occurring  on  the  applicable  exchange  or 
automated  trading  system  on  the  date  of 
the  transaction,  or  (ii)  an  aggregate 
average  daily  trading  volume  for  the 
security  occurring  on  the  applicable 
exchange  or  automated  trading  system 
for  the  previous  five  (5)  business  days, 
both  based  on  the  best  information 
reasonably  available  at  the  time  of  the 
transaction; 

(6)  All  purchases  and  sales  of  Barclays 
Stock  occur  either  (i)  on  a  recognized 
securities  exchange  (as  defined  in 
Section  IV(k)  below),  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(j)  below)  operated  by  a 
broker-dealer  independent  of  Barclays 
that  is  either  registered  under  the  "34 
Act,  and  thereby  subject  to  regulation  by 
the  SEC,  or  subject  to  regulation  and 
supervision  by  the  Securities  and 
Futures  Authority  of  the  UK,  which 
provides  a  mechanism  for  customer 
orders  to  be  matched  on  an  anonymous 
basis  without  the  participation  of  a 
broker-dealer,  or  (iii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(j)  below)  that  is  operated  by 

a  recognized  securities  exchange  (as 
defined  in  Section  IV(k)  below), 
pursuant  to  the  applicable  securities 
laws,  and  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer;  and 

(7)  It  the  necessary  number  of  shares 
of  Barclays  Stock  cannot  be  acquired 
within  10  business  days  from  the  date 
of  the  event  which  causes  the  particular 
Fimd  to  require  Barclays  Stock,  Barclays 
appoints  a  fiduciary  which  is 
independent  of  Barclays  to  design 
acquisition  procedures  and  monitor 
Barclays'  compliance  with  such 
procedures. 

(c)  Subsequent  to  acquisitions 
necessary  to  bring  a  Fund's  holdings  of 
Barclays  Stock  to  its  specified  weighting 


in  the  index  or  model  pursuant  to  the 
restrictions  described  in  paragraph  (b) 
above,  all  aggregate  daily  purchases  of 
Barclays  Stock  by  the  Funds  do  not 
exceed  on  any  particular  day  the  greater 
of: 

(1)  15  percent  of  the  average  daily 
trading  volume  for  the  Barclays  Stock 
occurring  on  the  applicable  exchange  or 
automated  trading  system  (as  defined 
below)  for  the  previous  five  (5)  business 
days,  or 

(2)  15  percent  of  the  trading  volume 
for  Barclays  Stock  occurring  on  the 
applicable  exchange  or  automated 
trading  system  (as  defined  below)  on  the 
date  of  the  transaction,  as  determined  by 
the  best  available  information  for  the 
trades  that  occurred  on  such  date. 

(d)  All  transactions  in  Barclays  Stock 
not  otherwise  described  in  paragraph  (b) 
above  are  either:  (i)  Entered  into  on  a 
principal  basis  in  a  direct,  arms-length 
transaction  with  a  broker-dealer,  in  the 
ordinary  course  of  its  business,  where 
such  broker-dealer  is  independent  of 
Barclays  and  is  either  registered  under 
the  "34  Act,  and  thereby  subject  to 
regulation  by  the  SEC.  or  subject  to 
regulation  and  super\'ision  by  the 
Securities  and  Futures  Authority  of  the 
UK  (SFA-UK).  (ii)  effected  on  an 
automated  trading  system  (as  defined  in 
Section  rV(j)  below)  operated  by  a 
broker-dealer  independent  of  Barclays 
that  is  subject  to  regulation  by  either  the 
SEC  or  SFA-UK,  or  an  automated 
trading  system  operated  by  a  recognized 
securities  exchange  (as  defined  in 
Section  IV(k)  below)  which,  in  either 
case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
effected  through  a  recognized  securities 
exchange  (as  defined  in  Section  IV(k) 
below)  so  long  as  the  broker  is  acting  on 
an  agency  basis. 

(e)  No  transactions  by  a  Fund  involve 
purchases  from,  or  sales  to,  Barclays 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund. 

(f)  No  more  than  five  (5)  percent  of  the 
total  amount  of  either  Barclays  PLC 
Stock  or  any  Barclays  PLC  Affiliate 
Stock,  that  is  issued  and  outstanding  at 
any  time,  is  held  in  the  aggregate  by 
Index  and  Model-Driven  Funds 
managed  by  Barclays. 

(g)  Barclays  Stock  constitutes  no  more 
than  five  (5)  percent  of  any  independent 
third  party  index  on  which  the 
investments  of  an  Index  or  Model- 
Driven  Fund  are  based. 

(h)  A  plan  fiduciary  independent  of 
Barclays  authorizes  the  investment  of 
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Section  W^Definitions 

(a)  The  term  "Index  Fund"  means  any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  Barclays,  in  which  one  or 
more  investors  invest,  and — 

(1)  which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
characteristics  of  an  independently 
maintained  securities  Index,  as 
described  in  Section  IV(c)  below,  by 
either  (i)  replicating  the  same 
combination  of  securities  which 
compose  such  Index  or  (ii)  sampling  the 
securities  which  compose  such  Index 
based  on  objective  criteria  and  data: 

(2)  for  which  Barclays  does  not  use  its 
discretion,  or  data  within  its  control,  to 
affect  the  identity  or  amoimt  of 
securities  to  be  purchased  or  sold; 

(3)  that  contains  "plan  assets"  subject 
to  the  Act,  pursuant  to  the  Department's 
regulations  (see  29  CFR  2510.3-101, 
Definition  of  "plan  assets" — plan 
investments);  and, 

(4)  that  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit 
Barclays  or  any  party  in  which  Barclays 
may  have  an  interest. 

(b)  The  term  "Model-Driven  Fund" 
means  any  investment  fund,  account  or 
portfolio  sponsored,  maintained, 
trusteed,  or  managed  by  Barclays,  in 
which  one  or  more  investors  invest, 
and — 

(1)  which  is  composed  of  securities 
the  identity  of  which  and  the  amount  of 
which  are  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third  party 
data,  not  within  the  control  of  Barclays, 
to  transform  an  independently 
maintained  Index,  as  described  in 
Section  IV(c)  below; 

(2)  which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Department's  regulations  (see  29  CFR 
2510.3-101,  Definition  of  "plan 
assets" — plan  investments);  and 

(3)  that  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  or  the  utilization  of  any  specific 
objective  criteria  which  is  intended  to 
benefit  Barclays  or  any  party  in  which 
Barclays  may  have  an  interest. 

(c)  The  term  Index-means  a  securities 
index  that  represents  the  investment 
performance  of  a  specific  segment  of  the 
public  market  for  equity  or  debt 
securities  in  the  United  States  and/or 
foreign  countries,  but  only  if — 

(1)  the  organization  creating  and 
maintaining  the  index  is — 

(A)  engaged  in  the  business  of 
providing  financial  information. 


evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  a  publisher  of  financial  news  or 
information,  or 

(C)  a  public  stock  exchange  or 
association  of  securities  dealers;  and, 

(2)  the  index  is  created  and 
maintained  by  an  organization 
independent  of  Barclays;  and, 

(3)  the  index  is  a  generally  accepted 
standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
Barclays. 

(d)  The  term  opening  date  means  the 
date  on  which  investments  in  or 
withdrawals  from  an  Index  or  Model- 
Driven  Fund  may  be  made. 

(e)  The  term  Buy -up  means  an 
acquisition  of  Barclays  Stock  by  an 
Index  or  Model-Driven  Fund  in 
connection  with  the  initial  addition  of 
such  Stock  to  an  independently 
maintained  index  upon  which  the  Fund 
is  based  or  the  initial  investment  of  a 
Fund  in  such  Stock. 

(f)  The  term  Barclays  refers  to 
Barclays  PLC  and  its  Affiliates,  as 
defined  below  in  paragraph  (g). 
including  BZW  Barclays  Global 
Investors,  N.A.,  BZW  Barclays  Global 
Fund  Advisors,  BZW  Barclays  Global 
Investors  Services,  BZW  Investment 
Management,  Inc.,  Barclays  Bank  PLC 
(London),  Barclays  Bank  of  Canada, 
Barclays  Bank  Zimbabwe,  Barclays  Bank 
of  Kenya,  and  Barclays  Bank  of 
Botswana,  Ltd. 

(g)  The  term  Affiliate  means,  with 
respect  to  Barclays  PLC,  an  entity 
which,  directly  or  indirectly,  through 
one  or  more  intermediaries,  is 
controlled  by  Barclays  PLC; 

(h)  An  affiliate  of  Barclays  includes: 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(i)  The  term  control  means  the  power 
to  exercise  a  controlling  influence  over 
the  management  or  policies  of  a  person 
other  than  an  individual. 

(j)  The  term  automated  trading  system 
means  an  electronic  trading  system  that 
functions  in  a  manner  intended  to 
simulate  a  securities  exchange  by 
electronically  matching  orders  on  an 
agency  basis  from  multiple  buyers  and 
sellers,  such  as  an  "alternative  trading 
system"  within  the  meaning  of  the 
SEC's  Reg.  ATS  [17  CFR  part  242.300), 
as  such  definition  may  be  amended 
from  time  to  time,  or  an  "automated 
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quotation  system"  as  described  in 
Section  3(a)(51)(A){ii)  of  the  '34  Act  [15 
U.S.C.  78c{a)(51)(A)(ii)]. 

(k)  The  term  recognized  securities 
exchange  means  a  U.S.  securities 
exchange  that  is  registered  as  a 
"national  securities  exchange"  under 
Section  6  of  the  '34  Act  (15  U.S.C.  78f), 
or  a  designated  offshore  securities 
market,  as  defined  in  Regulation  S  of  the 
SEC  [17  CFR  part  230.902(b)],  as  such 
definition  may  be  amended  from  time  to 
time,  which  performs  with  respect  to 
securities  the  functions  commonly 
performed  by  a  stock  exchange  within 
the  meaning  of  definitions  imder  the 
applicable  securities  laws  (e.g.,  17  CFR 
part  240.3b-16). 

EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  December  31, 1995,  for  those 
transactions  described  in  Section  I 
above,  and  as  of  the  date  the  final  grant 
is  published  in  the  Federal  Register  for 
those  transactions  described  in  Section 
II  above. 

Summary  of  Facts  And  Representations 

1.  Barclays  Global  Investors,  N.A. 
("BGI")  is  a  national  banking 
association  which  provides  investment 
advisory,  trust  and  related  services  to 
employee  benefit  plans  and  other 
fiduciary  clients.  BGI  is  an  indirect 
subsidiary  of  Barclays  PLC,  a  bank 
holding  company  incorporated  under 
the  laws  of  England  and  Wales,  and 
Barclays  Bank  PLC  (Barclays  Bank),  a 
bank  incorporated  under  the  laws  of 
England  and  Wales  and  a  subsidiary  of 
Barclays  PLC.  BGI  currently  has  two 
subsidiaries,  both  of  which  are 
California  corporations  and  investment 
advisers  registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act").  The  first  subsidiary,  BZW 
Barclays  Global  Fund  Advisers, 
provides  investment  advice  to  accounts 
and  funds,  including  as  an  investment 
adviser  or  sub-adviser  to  certain  mutual 
funds.  The  second  subsidiary,  BZW 
Barclays  Global  Investors  Services,  is 
registered  as  a  broker-dealer  and 
provides  services  to  BGI  and  certain  of 
its  affiliates.  In  addition  to  BGI  and  its 
subsidiaries,  Barclays  Bank  and  certain 
of  its  affiliates  may  act  as  fiduciaries  to 
ERISA-covered  accounts  and  funds. 
BZW  Investment  Management,  Inc.,  a 
Delaware  corporation,  is  an  investment 
adviser  under  the  Advisers  Act.  BZW 
Asset  Risk  Management  Limited,  a 
corporation  organized  under  the  laws  of 
England  and  Wales,  is  also  registered  as 
an  investment  adviser  under  the 
Advisers  Act.  The  "Applicants"  are  BGI 
and  those  other  Affiliates  of  Barclays 


PLC  that  act  or  may  act  in  the  future  as 
fiduciaries  to  ERISA-covered  plans. 

2.  On  December  31.  1995,  Barclays 
Bank  and  certain  of  its  affiliates 
acquired  Wells  Fargo  Nikko  Investment 
Advisors  (WFNL\)  and  Wells  Fargo 
Institutional  Trust  Company,  N.A. 
(WFITC).  WFITC  became  BZW  Barclays 
Global  Investors,  N.A.  (i.e.  BGI)  and 
WFNIA  became  BZW  Barclays  Global 
Fund  Advisors  (BZW  Advisors). 

Prior  to  January  1,  1996,  WFITC  and 
WFNIA  maintained  and  managed  Index 
and  Model-Driven  Funds  which  held 
assets  of  ERISA-covered  employee 
benefit  plans.  Cross-trades  of  securities 
occurred  among  these  Fimds,  as  well  as 
between  the  Funds  and  certain  large 
pension  plans,  pursuant  to  Prohibited 
Transaction  Exemption  (PTE)  92-11  (56 
FR  7800,  March  4, 1992),  an  exemption 
issued  to  Wells  Fargo  Bank,  N.A.  and  its 
affiliates  (including  at  such  time  WFNIA 
and  WFITC).'  Part  II  of  PTE  92-11 
permitted  Index  and  Model-Driven 
Funds  maintained  by  Wells  Fargo  to 
acquire,  hold  and  dispose  of  the 
common  stock  of  Wells  Fargo  &  Co. 
(WFC  Stock). 

The  Applicants  represent  that  as  a 
result  of  the  sale  of  WFNIA  and  WFITC 
to  Barclays  Bank,  an  individual 
exemption  similar  to  that  granted  to 
Wells  Fargo  (i.e..  Part  II  of  PTE  92-11) 
for  the  acquisition,  holding  and 
disposition  of  WFC  Stock  is  necessary, 
after  December  31,  1995,  to  enable 
certain  Index  and  Model-Driven  Funds 
maintained  by  Barclays  Bank  and  its 
Affiliates  to  acquire,  hold  and  dispose  of 
the  conunon  stock  of  Barclays  PLC  (i.e., 
Barclays  PLC  Stock).  In  this  regard, 
there  have  been  seven  (7)  Funds  that, 
since  December  31, 1995,  have  acquired, 
held  and/or  disposed  of  Barclays  PLC 
Stock.2  The  Applicants  request  a 
retroactive  exemption,  effective  as  of 
December  31, 1995,  to  the  date  this 
proposed  exemption  is  granted  to 
permit  such  transactions  by  these 
Funds.  The  Applicants  are  not 
requesting  any  retroactive  relief  for  the 
acquisition,  holding  or  disposition  of 
the  common  stock  of  any  Affiliates  of 
Barclays  PLC  (i.e.,  Barclays  PLC 


'  PTE  92-11  superseded  PTE  87-51  (52  FR  22558. 
June  12,  1987).  Currently,  Wells  Fargo  has  an 
exemption  application  before  the  Department 
which  seeks  to  amend  PTE  92-11  (see  Exemption 
Application  No.  D-9584). 

^  The  Applicants  state  that  acquisitions  of 
Barclays  PLC  Stock  have  been  made  only  by  Funds 
that  already  held  such  Stock  in  their  portfolios  as 
of  December  31,  1995.  Thus,  there  have  been  no 
new  acquisitions  of  Barclays  PLC  Stock  by  any 
Funds  as  a  result  of  an  initial  addition  of  such  Stock 
to  their  portfolios  since  that  time.  Such  initial 
additions  of  Barclays  PLC  Stock  will  only  be  made 
by  a  Fund  once  this  proposed  exemption  is  granted, 
under  the  conditions  required  herein  for  a  "buy-up" 
period  (see  Section  11(b)  above). 


Affiliate  Stock).  The  Applicants 
represent  that  no  Index  or  Model-Driven 
Funds  containing  "plan  assets"  covered 
by  the  Act  ^  have  held  such  Stock.  The 
Applicants  also  request  that  any  further 
exemptive  relief  for  cross-trades  of 
securities  by  Index  and  Model-Driven 
Funds  maintained  by  Barclays  be 
considered  separately.* 

3.  The  Applicants  represent  that  they 
provide  investment  advisory  and 
management  services  to  ERISA-covered 
plans  through  separately  managed 
accounts  and  through  collective 
investment  vehicles.  The  Applicants' 
investment  management  services 
include  indexed,  quantitative,  and 
structured  investment  strategies.  In 
addition  to  ERISA-covered  plans,  the 
Applicants'  clients  include  retirement 
plans  with  non-U. S.  participants, 
governmental  entities,  govenunental 
plans,  church  plans,  mutual  funds,  and 
other  institutional  investors. 

One  of  BGI's  clients  is  the  Federal 
Employees'  Thrift  Savings  Plan  (the 
Federal  Thrift  Plan)  established 
pursuant  to  the  provisions  of  the 
Federal  Employees  Retirement  System 
Act  of  1986  (FERSA)  with  respect  to 
which  BGI  manages  the  assets  of  the 
Common  Stock  Index  Investment  Fund 
(the  C  Fund)  and  Fixed  Income 
Investment  Fund  (the  F  Fund)  through 
investing  such  assets  in  collective 
investment  funds  maintained  by  BGI. 
The  Applicants  state  that  the  Federal 
Retirement  Thrift  Investment  Board  is 
plaiming  to  begin  investing  the  Federal 
Thrift  Plan  in  an  Index  Fund  consisting 
of  international  equity  securities,  and 
such  Fund  is  anticipated  to  include 
Barclays  PLC  Stock.  Thus,  the 
Applicants  request  that  this  proposed 
exemntion  provide  prospective  relief 


'  See  29  CFR  2510.3-101 ;  Definition  of  "plan 
assets" — plan  investments 

*  In  this  regard,  the  Department  directs  interested 
persons  to  the  Proposed  Class  Exemption  for  Cross- 
Trades  of  Securities  by  Index  and  Model-Driven 
Funds  (the  Cross-Trading  Proposal)  which  was 
published  in  the  Federal  Register  on  December  15. 
1999  (64  FR  70057)  The  Department  notes  that 
Section  U(h)  of  the  Cross-Trading  Proposal  states 
that  the  cross-trading  of  securities  by  an  Index  or 
Model-Driven  Fund  may  not  involve  any  security 
issued  by  the  investment  manager  for  the  Fund 
unless  such  manager  has  obtained  a  separate 
prohibited  transaction  exemption  for  the 
acquisition  of  such  security.  Thus,  the  Cross- 
Trading  Proposal  would,  if  granted,  permit  Index 
and  Model-Driven  Funds  maintained  by  Barclays  to 
cross-trade  Barclays  Stock,  pursuant  to  the 
conditions  to  be  contained  therein,  if  this  proposed 
exemption  is  granted.  The  Applicants  represent  that 
currently  cross-trades  of  Barclays  PLC  Stock  by  the 
Funds  which  hold  such  Stock  are  covered  by  PTE 
92-11.  However,  the  Department  is  providing  no 
opinion  in  this  proposed  exemption  as  to  whether 
any  cross-trades  of  stocks,  including  Barclays  PLC 
Stock,  by  such  Funds  meet  the  conditions  necessary' 
for  relief  under  PTE  92-11. 
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under  FERSA  to  a  cquire,  hold  and 
dispose  of  Barcla]  s  Stock. 

4.  In  their  capa(  ity  as  fiduciary  of  an 
employee  benefit  plan,  the  Applicants 
may  be  directed  b  y  an  independent  plan 
fiduciary  or  a  plaj  i  participant  that  has 
the  ability  to  dire  :t  investments  for  his/ 
her  plan  account  inder  the  plan 
document.  Altera  itively,  in  those  cases 
in  which  the  App  licants  manage 
investments  mad^  for  the  plan,  the 
Applicants  represent  that  their 
discretionary  autiority  over  whether  the 
plan  invests  in  particular  Funds  is 
restricted  by  an  iidependent  plan 
fiduciary,  unless  me  plan  subscribes  to 
Applicants"  Portf  )lio  Management  in 
Funds  (PMF)  sen  ices  (as  discussed 
below). 

5.  The  Applica  its  request  that  Index 
and  Model-Drive  i  Funds  be  permitted 
to  invest  in  Barcl  lys  Stock  if  such  Stock 
is  included  amon  g  the  securities  listed 
in  the  index  utili  :ed  by  the  Fund.  The 
Applicants  have  dentified  over  twenty 
(20)  indices  that  i  :urrently  include  either 
Barclays  PLC  Sto  :k  or  Barclays  PLC 
Affiliate  Stock.  Ii  dexes  which  include 
Barclays  PLC  Sto  :k  are  the  FT-SE  All 
Share  Index,  the  4SCI  UK  Index,  the 
FT-SE  100  Index .  the  FTSE  Eurotop  100 
Index,  the  FTSE  lurotop  300  Index,  the 
FTSE  E300  Financial  Index,  and  the 
Bloomberg  Eurorie  Index.  These  indexes 
are  compiled  by  financial  information 
agencies,  such  as  Standard  &  Poor's, 
Financial  Times  Ltd.,  and  Morgan 
Stanley  &  Company  International.  These 
agencies  are  engaged  in  the  provision  of 
financial  information  or  securities 
brokerage  services  to  institutional 
investors  and/or  are  publishers  of 
financial  informs  tion.  In  each  instance, 
the  indexes  are  cbmpiled  by 
organizations  thj  t  are  independent  of 
Barclays  and  are  generally  accepted 
standardized  indices  of  securities  that 
are  not  tailored  fcr  the  use  of  Barclays. 
While  many  of  tkese  indexes  are  not 
currently  utilize^  1  by  BGI  for  its  Index 
and  Model-Driv<  n  Funds,  there  is  a 
possibility  that  Funds  holding  assets  of 
ERISA-covered  |  lans  will  be  established 
in  the  future  tha  are  based  on  these 
indexes. 

The  Applican  s  represent  that  there 
were  at  least  sevsn  (7)  different  Index 
Funds  maintain!  id  by  BGI  that  included 
Barclays  PLC  Sti  >ck  in  their  portfolios  as 
of  December  31.  1995.  These  Funds 
were  the  BGI  M!  ICI  Equity  Index  Fund- 
UK;  the  BGI  MS  :i  Equity  Index  Fund 
B— UK;  the  BGI  EAFE  Equity  Index 
Fund  P:  the  BGI  Exxon  UK  Alpha  Tilts 
Fund;  the  BGI  L  K  Equity  Index  Fund; 
the  BGI  UK  Alp  la  Tilts  Fund;  and  the 
BGI  UK  Alpha  Tilts  Fund  B. 

However,  sim  e  December  31, 1995, 
BGI  has  exclude  d  Barclays  Stock  from 


the  portfolios  of  any  new  Index  and 
Model-Driven  Funds  even  though  such 
Stock  is  included  in  independently 
maintained  indexes  upon  which  such 
Funds  are  based.  For  those  Index  Funds 
whose  goal  is  to  replicate  the  rate  of 
retiirn  of  the  index  by  tracking  the 
capitalization-weighted  composition  of 
securities  listed  in  the  index,  such 
exclusions  of  Barclays  Stock  create 
tracking  errors  which  must  be 
accounted  for  by  re-weighting  Other 
securities  in  the  index.  For  Model- 
Driven  Funds  that  transform  an  index  in 
a  model-prescribed  way.  such 
exclusions  of  Barclays  Stock  create 
operational  inefficiencies  and  strategic 
uncertainties  that  affect  the  criteria  and 
data  necessary  to  achieve  the  desired 
rates  of  retiu^n. 

6.  The  Applicants  state  that  the 
proposed  exemption  is  necessary  to 
allow  Funds  holding  "plan  assets"  to 
purchase  and  hold  Barclays  Stock  in 
order  to  replicate  the  capitalization- 
weighted  or  other  specified  composition 
of  Barclays  Stock  in  an  independently 
maintained  third  party  index  used  by  an 
Index  Fund  or  to  achieve  the  desired 
transformation  of  an  index  used  to 
create  a  portfolio  for  a  Model-Driven 
Fund.s 

In  addition,  the  Applicants  represent 
that  there  will  be  instances,  once  this 
proposed  exemption  is  granted,  when 
Barclays  Stock  will  be  added  to  an 
index  on  which  a  Fund  is  based  or  will 
be  added  to  the  portfolio  of  a  Fund 
which  seeks  to  track  an  index  that 
includes  such  Stock.  These  instances 
will  be  referred  to  hereafter  as  a  "Buy- 
up".^  In  such  instances,  acquisitions  of 
Barclays  Stock  will  be  necessary  to 
bring  the  Fund's  holdings  of  such  Stock 
either  to  its  capitalization-weighted  or 
other  specified  composition  in  the 
index,  as  determined  by  the 


5  The  Applicants  are  not  requesting  any  relief 
from  sections  406  or  407(a)  of  the  Act  in  connection 
with  the  acquisition  and  holding  of  Barclays  Stock 
by  any  employee  benefit  plans  established  and 
maintained  by  Barclays  for  its  own  employees  (the 
Barclays  Plans)  which  invest  in  the  Applicants' 
Index  Funds.  In  this  regard,  such  transactions  may 
be  covered  by  the  statutory  exemption  under 
section  408(e)  of  the  Act,  if  the  conditions  of  that 
exemption  are  met.  However,  the  Department  is  not 
providing  an  opinion  in  this  proposed  exemption 
as  to  whether  the  conditions  of  section  408(e)  of  the 
Act  are  met. 

»The  Applicants  anticipate  that  generally 
acquisitions  of  Barclays  Stock  by  an  Index  or 
Model-Driven  Fund  in  a  "Buy-up"  will  occur 
within  10  business  days  from  the  date  of  the  event 
which  causes  the  particular  Fund  to  require 
Barclays  Stock.  Barclays  does  not  anticipate  that  the 
amounts  of  Barclays  Stock  acquired  by  any  Fund  in 
a  "Buy-up"  will  be  significant.  In  this  regard,  the 
Department  notes  that  the  conditions  required 
herein  are  designed  to  minimize  the  market  impact 
of  purchases  made  by  the  Funds  in  any  "Buy-up" 
of  Barclays  Stock. 


independent  organization  maintaining 
such  index,  or  to  the  correct  weighting 
for  such  Stock  as  determined  by  the 
computer  model  which  has  been  used  to 
transform  the  index.  If  the  Index  or 
Model-Driven  Fund  holds  "plan  assets," 
the  Applicants  represent  that  all 
acquisitions  of  Barclays  Stock  by  such 
Fund  will  comply  with  the  "Buy-up" 
conditions  of  this  proposed  exemption. 
These  conditions  are  as  follows: 

(A)  Purchases  will  be  from  or  through 
only  one  broker  or  dealer  on  a  single 
trading  day; 

(B)  Based  on  the  best  available 
information,  purchases  will  not  be  the 
opening  transaction  for  the  trading  day; 

(C)  Purchases  will  not  be  effected  in 
the  last  half  hour  before  the  scheduled 
close  of  the  trading  day; 

(D)  Purchases  will  be  at  a  price  that 
is  not  higher  than  the  lowest  current 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquiry  fi-om  non-affiliated  brokers; 

(E)  Purchases  will  not  exceed  15 
percent  of  the  daily  trading  volume  for 
the  security,  as  determined  by  the 
greater  of  either  (i)  the  trading  volume 
for  the  security  occurring  on  the 
applicable  exchange  or  automated 
trading  system  on  the  date  of  the 
transaction,  or  (ii)  an  aggregate  average 
daily  trading  volume  for  the  security 
occurring  on  the  ip))licable  exchange  or 
automated  trading  system  for  the 
previous  five  (5)  business  days,  both 
based  on  the  best4nformation 
reasonably  available  at  the  time  of  the 
transaction; 

(F)  All  purchases  and  sales  of 
Barclays  Stock  will  occur  either  (i)  on  a 
recognized  securities  exchange  (as 
defined  in  Section  IV(k)),  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(j))  operated  by  a  broker- 
dealer  that  is  either  registered  under  the 
Securities  Exchange  Act  of  1934  (the  '34 
Act)  and  thereby  subject  to  regulation  by 
the  SEC,  or  subject  to  regulation  and 
supervision  by  the  SFA-UK,  which 
provides  a  mechanism  for  customer 
orders  to  be  matched  on  an  anonymous 
basis  without  the  participation  of  a 
broker-dealer,  or  (iii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(j)  above)  that  is  operated  by 

a  recognized  securities  exchange  (as 
defined  in  Section  IV(k)).  pursuant  to 
the  applicable  securities  laws  which 
provide  a  mechanism  for  customer 
orders  to  be  matched  on  an  anonymous 
basis  without  the  participation  of  a 
broker-dealer;  and 

(G)  If  the  necessary  number  of  shares 
of  Barclays  Stock  cannot  be  acquired 
within  10  business  days  from  the  date 
of  the  event  which  causes  the  particular 
Fund  to  require  Barclays  Stock,  Barclays 
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will  appoint  a  fiduciary  which  is 
independent  of  Barclays  to  design 
acquisition  procedures  and  monitor 
Barclays'  compliance  with  such 
procedures.'^ 

The  independent  fiduciary  and  its 
principeds  will  be  completely 
independent  ft-om  the  Applicants.  The 
independent  fiduciary  will  also  be 
experienced  in  developing  and 
operating  investment  strategies  for 
individued  and  collective  investment 
vehicles  that  track  third-party  indices. 
Furthermore,  the  independent  fiduciary 
will  not  act  as  the  broker  for  any 
purchases  or  sales  of  Barclays  Stock  and 
will  not  receive  any  commissions  as  a 
result  of  this  initial  acquisition  program. 

The  independent  fiduciary  will  have 
as  its  primary  goal  the  development  of 
trading  procedures  that  minimize  the 
market  impact  of  purchases  made 
pursuant  to  the  initial  acquisition 
program  by  the  Funds.  The  Applicants 
would  expect  that,  under  the  trading 
procedures  established  by  the 
independent  fiduciary,  the  trading 
activities  will  be  conducted  in  a  low- 
profile,  mechanical,  non-discretionary 
manner  and  would  involve  a  number  of 
small  purchases  over  the  course  of  each 
day,  randomly  timed.  The  Applicants 
further  expect  that  such  a  program  will 
allow  the  Applicants  to  acquire  the 
necessary  shares  of  Barclays  Stock  for 
the  Funds  with  minimum  impact  on  the 
market  and  in  a  memner  that  will  be  in 
the  best  interests  of  any  employee 
benefit  plans  that  participate  in  such 
Funds. 

The  independent  fiduciary  will  also 
be  required  to  monitor  the  Applicants' 
compliance  with  the  trading  program 
and  procedures  developed  for  the  initial 
acquisition  of  Barclays  Stock.  During 
the  course  of  any  initial  acquisition 
program,  the  independent  fiduciary  will 
be  required  to  review  the  activities 
weekly  to  determine  complieince  with 
the  trading  procedures  and  notify  the 
Applicants  should  any  non-compliance 
be  detected.  Should  the  trading 
procedures  need  modifications  due  to 
unforeseen  events  or  consequences,  the 
independent  fiduciary  will  be  required 
to  consult  with  the  Applicants  and  must 
approve  in  advance  any  alteration  of  the 
trading  procedures. 


'  In  this  regard,  all  Funds  holding  Barclays  Slock 
as  of  December  31,  1995,  which  have  continued  to 
acquire,  hold  and  dispose  of  Barclays  Stock  in  order 
to  track  indexes  including  Barclays  Stock  will  not 
need  to  have  daily  transactions  involving  such 
Stock  directed  by  an  independent  fiduciary. 
Barclays  states  that  the  amount  of  Barclays  Stock 
involved  in  such  transactions  has  been  and 
continues  to  be  determined  by  the  independent 
organization  which  created  and  maintains  the 
relevant  index,  and  all  other  conditions  required 
under  this  proposed  exemption  have  been  met. 


7,  Subsequent  to  initial  acquisitions 
necessary  to  bring  a  Fund's  holdings  of 
Barclays  Stock  to  its  specified  weighting 
in  the  index  or  model  pursuant  to  the 
restrictions  described  above,  all 
aggregate  daily  purchases  of  Barclays 
Stock  by  the  Funds  will  not  exceed  on 
any  particular  day  the  greater  of: 

(i)  1 5  percent  of  the  average  daily 
trading  volume  for  the  Barclays  Stock 
occurring  on  the  applicable  exchange  or 
automated  trading  system  (as  described 
herein)  for  the  previous  five  (5)  business 
days,  or 

(ii)  15  percent  of  the  trading  volume 
for  Barclays  Stock  occurring  on  the 
applicable  exchange  or  automated 
trading  system  (as  described  herein)  on 
the  date  of  the  transaction,  as 
determined  by  the  best  available 
information  for  the  trades  that  occurred 
on  such  date. 

The  Applicants  state  that  recent 
changes  in  the  London  Stock  Exchange 
(LSE)  have  made  that  exchange  more 
transparent  for  trading  in  Barclays  PLC 
Stock  by  the  Index  and  Model-Driven 
Funds.  In  late  1997,  the  LSE  adopted  the 
Stock  Exchange  Electronic  Trading 
Service  (SETS)  for  all  stocks  listed  in 
the  FTSE  Indexes,  which  include 
Barclays  PLC  Stock.  SETS  is  an  order- 
driven  system  on  which  members  post 
bids  and  offers,  permitting  trading  on  an 
agency  basis.  Prior  to  the  use  of  SETS, 
trading  on  the  LSE  was  a  quote-driven 
principal  market. 

The  Applicants  state  further  that  the 
advent  of  SETS  has  improved  the 
availability  of  volume  information  about 
stocks  traded  on  the  LSE.  Currently,  all 
trades  in  stocks  included  in  the  SETS 
(whether  executed  through  SETS  or  not) 
are  reported  to  SETS  within  minutes  of 
the  trade  and  this  data  is  available 
through  various  data  providers,  such  as 
Reuters.  Thus,  the  Applicants  represent 
that  the  volume  limitations  imposed 
under  this  proposed  exemption  for 
transactions  by  the  Funds  involving 
Barclays  PLC  Stock  will  be  effectively 
monitored  by  Barclays. 

8.  Barclays  represents  that  as  of 
December  31,  1995  until  the  date  this 
proposed  exemption  is  granted,  all 
purchases  and  sales  of  Barclays  PLC 
Stock  by  the  Funds  have  occurred  and 
will  continue  to  occur  in  one  of  the 
following  ways:  (i)  Through  the  London 
Stock  Exchange,  a  recognized  securities 
exchange  as  defined  in  Section  rV(k) 
above;  (ii)  through  an  automated  trading 
system  (as  defined  in  Section  IV{j) 
above)  operated  by  a  broker-dealer  that 
is  subject  to  regulation  by  the  SFA-UK 
(pursuant  to  the  applicable  securities 
laws),  that  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 


participation  of  a  broker-dealer;  or  (iii) 
through  a  direct,  arms-length 
transaction  entered  into  on  a  principal 
basis  with  a  broker-dealer"  that  is  either 
registered  under  the  "34  Act,  and 
thereby  subject  to  regulation  by  the  SEC, 
or  subject  to  regulation  and  supervision 
by  the  SFA-UK.  In  addition,  Barclays 
states  that  as  of  the  date  this  proposed 
exemption  is  granted,  all  future 
transactions  by  the  Funds  involving 
Barclays  Stock  which  do  not  occur  in 
connection  with  a  Buy-up  of  such  Stock 
by  a  Fund,  as  described  above,  will  be 
either:  (i)  Entered  into  on  a  principal 
basis  with  a  broker-dealer  that  is  either 
registered  under  the  '34  Act,  and 
thereby  subject  to  regulation  by  the  SEC, 
or  subject  to  regulation  and  supervision 
by  the  SFA-UK;  (ii)  effected  on  an 
automated  trading  system  (as  defined  in 
Section  IV(j)  above)  operated  by  a 
broker-dealer  subject  to  regulation  by 
either  the  SEC  or  SFA-UK,  or  on  an 
automated  trading  system  operated  by  a 
recognized  securities  exchange  (as 
defined  in  Section  rV(k)  above)  which, 
in  either  case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer;  or  (iii) 
effected  through  a  recognized  securities 
exchange  (as  defined  in  Section  rV(k) 
above)  so  long  as  the  broker  is  acting  on 
an  agency  basis. 

9.  With  respect  to  all  acquisitions  and 
dispositions  of  Barclays  PLC  Stock  by 
the  Funds  since  December  31,  1995,  the 
Applicants  state  that  no  such 
transactions  have  involved  purchases 
from  or  sales  to  Barclays  (including 
officers,  directors,  or  employees 
thereof),  or  any  party  in  interest  that  is 
a  fiduciary  with  discretion  to  invest 
plan  assets  into  the  Fund.  The 
Applicants  represent  that  all  future 
acquisitions  and  dispositions  of 
Barclays  Stock  by  any  Index  or  Model- 
Driven  Funds  maintained  by  Barclays 
will  also  not  involve  any  purchases 
from  or  sales  to  Barclays  (including 
officers,  directors,  or  employees 
thereof),  or  any  party  in  interest  that  is 


"The  Department  notes  that  no  relief  is  being 
provided  herein  for  purchases  and  sales  of 
securities  between  a  Fund  and  a  broker-dealer, 
acting  as  a  principal,  which  may  be  considered 
prohibited  transactions  as  a  result  of  such  broker- 
dealer  being  a  party  in  interest,  under  sec-tion  3(14) 
of  the  Act.  with  respect  to  any  plans  that  are 
investors  in  the  Fund.  However,  such  transactions 
may  be  covered  by  one  or  more  of  the  Department's 
existing  class  exemptions.  For  example,  PTE  84-14 
(49  FR  9497.  March  13.  1984)  permits,  under  certain 
conditions,  parties  in  interest  to  engage  in  various 
transactions  with  plans  whose  assets  are  invested 
in  an  investment  fund  managed  by  a  "qualified 
professional  asset  manager"  (QPAM)  who  is 
independent  of  the  parties  in  interest  (with  certain 
limited  exceptions)  and  meets  specified  financial 
standards. 
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note  that  the  exemption  received  by 
WFITC  and  WFNL\  (now  BGI  and  BZW 
Advisors,  respectively)  from  the 
Department  in  1992  (i.e.  PTE  92-11) 
covered  transactions  by  index  and 
model-driven  funds  that  were  designed 
to  replicate  the  capitalization-weighted 
composition  of  an  independently 
maintained  stock  index.  However,  the 
Applicants  state  that  Fimds  maintained 
by  BGI  and  other  Affiliates  of  Barclays 
PLC  may  track  indexes  where  the 
selection  of  a  particular  stock  by  the 
index,  and  the  amoimt  of  stock  to  be 
included  in  the  index,  is  not  established 
based  on  the  market  capitalization  of  the 
corporation  issuing  such  stock. 
Therefore,  since  em  independent 
organization  may  choose  to  create  an 
index  where  there  are  other  index 
weightings  for  stocks  composing  the 
index,  the  Applicants  request  that  the 
proposed  exemption  allow  for  Barclays 
Stock  to  be  acquired  by  a  Fund  in  the 
amounts  which  are  specified  by  the 
particular  index,  subject  to  the  other 
restrictions  imposed  under  this 
proposed  exemption.  The  Applicants 
represent  that,  in  all  instances, 
acquisitions  or  dispositions  of  Barclays 
Stock  by  a  Fund  will  be  for  the  sole 
purpose  of  maintaining  strict 
quantitative  conformity  with  the 
relevant  index  upon  which  the  Fund  is 
based  or,  in  the  case  of  a  Model-Driven 
Fund,  a  modified  version  of  such  an 
index  as  created  by  a  computer  model 
based  on  prescribed  objective  criteria 
and  third-party  data. 

11.  The  Applicants  state  that  plan 
fiduciaries  independent  of  Barclays 
have  authorized  and  will  continue  to 
authorize  the  investment  of  any  plan's 
assets  in  an  Index  or  Model-Driven 
Fund  which  purchases  and/or  holds 
Barclays  Stock. 

With  respect  to  transactions  involving 
Barclays  Stock,  the  Applicants  state  that 
they  may  provide  portfolio  management 
services  (i.e.,  PMF  services)  to  a 
particular  plan  (a  PMF  Plan).  In  this 
regard,  the  Applicants  may  exercise 
some  discretion  in  allocating  and 
reallocating  the  plan's  assets  among 
various  collective  investment  funds, 
including  Funds  which  may  hold 
Barclays  Stock.  These  allocations  are 
based  on  a  plan's  investment  objectives, 
risk  profile  and  market  conditions. 
However,  the  Applicants  make  the 
following  representations  with  respect 
to  the  purchase,  directly  or  indirectly,  of 
Barclays  Stock  by  such  plans: 

(a)  The  Applicants  represent  that  any 
prohibited  transactions  which  might 
occur  as  a  result  of  the  discretionary 
allocation  and  reallocation  of  plan 
assets  among  collective  investment 
funds  will  be  exempt  from  the 


prohibitions  of  section  406  of  the  Act  by 
reason  of  section  408(b)(8).i" 

(b)  Before  Barclays  Stock  is  purchased 
by  a  Fund,  the  appropriate  independent 
fiduciary  for  each  PMF  Plan  which  is 
currently  invested  or  could  be  invested 
in  such  Fund  will  be  furnished  an 
explanation  and  a  simple  form  to  return 
to  Barclays  for  the  purpose  of  indicating 
either  approval  or  disapproval  of 
investments  in  the  Fund  including 
Barclays  Stock,  together  with  a  postage- 
paid  return  envelope.  If  the  form  is  not 
returned  to  the  Applicants,  the 
Applicants  may  obtain  a  verbal  response 
by  telephone.  If  a  verbal  response  is 
obtained  by  telephone,  the  Applicants 
will  confirm  the  fiduciary's  decision  in 
writing  within  five  (5)  business  days.  In 
the  event  no  response  is  obtained  from 

a  plan  fiduciary,  the  assets  of  the  plan 
will  not  be  invested  in  any  Fund  which 
invests  in  Barclays  Stock  and  any  plan 
assets  currently  invested  in  such  Fund 
at  that  time  would  be  withdrawn. 

(c)  Each  new  management  agreement 
with  such  a  plan  will  contain  language 
specifically  approving  or  disapproving 
the  investment  in  any  Fund  which 
holds  onmight  hold  Barclays  Stock.  The 
fiduciary  for  each  such  plan  will  be 
informed  that  the  existing  management 
agreement  could  be  modified  in  the 
same  way.  However,  if  the  fiduciary 
does  not  specifically  approve  language 
in  the  agreement  allowing  the 
investment  of  plan  assets  in  Fimds 
which  hold  or  might  hold  Barclays 
Stock,  then  no  such  investment  will  be 
made  by  the  Applicants. 

(d)  Each  such  plan  will  be  informed 
on  a  quarterly  basis  of  any  investment 
in,  or  withdrawal  ft-om,  emy  Fund 
holding  Barclays  Stock.  The  plan  would 
be  granted  the  election  to  override  the 
Applicants  discretionary  decision  to 
invest  in,  or  withdraw  from,  such 
Funds.  If  the  plan  overrides  the 
Applicants'  decision  to  invest  in,  or 
withdraw  from,  the  Funds,  then  the 
Applicants  will  carry  out  the  plan's 
election  as  soon  as  possible  after  being 
notified  of  such  election. 

12.  The  Applicants  will  appoint  an 
independent  fiduciary  which  will  direct 
the  voting  of  Barclays  Stock  held  by  the 
Funds.  Currently,  the  independent 
fiduciary  that  directs  the  voting  of 
Barclays  PLC  Stock  held  by  the  Funds 
is  Institutional  Shareholders  Services, 
Inc. 


'"The  Department  is  expressing  no  opinion  in 
this  proposed  exemption  as  to  whether  Applicants' 
discretionary  allocation  and  reallocation  services 
for  any  collective  investment  funds  maintained  by 
the  Applicants  satisfy  the  requirements  of  section 
408(b)(8)  of  the  Act  and  is  not  proposing  any 
exemptive  relief  beyond  that  offered  by  section 
408(b)(B). 
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Barclays  states  that  in  all  instances 
the  independent  fiduciary  chosen  to 
vote  Barclays  Stock  for  the  Funds  will 
be  a  consulting  firm  specializing  in 
corporate  governance  issues  and  proxy 
voting  on  behalf  of  institutional 
investors  with  large  equity  portfolios. 
The  fiduciary  will  develop  and  follow 
standard  guidelines  and  procedures  for 
the  voting  of  proxies  by  institutional 
fiduciaries.  The  Applicants  will  provide 
the  independent  fiduciary  with  all 
necessary  information  regarding  the 
Funds  that  hold  Barclays  Stock,  the 
amount  of  Barclays  Stock  held  by  the 
Funds  on  the  record  date  for 
shareholder  meetings  of  the  Applicants, 
and  all  proxy  and  consent  materials 
with  respect  to  Barclays  Stock.  The 
independent  fiduciary  will  maintain 
records  with  respect  to  its  activities  as 
an  independent  fiduciary  on  behalf  of 
the  Funds,  including  the  number  of 
shares  of  Barclays  Stock  voted,  the 
manner  in  which  they  were  voted,  and 
the  rationale  for  the  vote  if  the  vote  was 
not  consistent  with  the  independent 
fiduciary's  procedures  and  current 
voting  guidelines  in  effect  at  the  time  of 
the  vote.  The  independent  fiduciary  will 
supply  the  Applicants  with  such 
information  after  each  shareholder 
meeting.  The  independent  fiduciary  will 
be  required  to  acknowledge  that  it  will 
be  acting  as  a  fiduciary  with  respect  to 
the  plans  which  invest  in  the  Funds 
which  own  Barclays  Stock,  when  voting 
such  stock. 

16.  In  summary,  with  respect  to  all 
acquisitions,  holdings,  and  dispositions 
of  Barclays  PLC  Stock  by  the  Funds 
since  December  31,  1995,  the 
Applicants  represent  that  such 
transactions  meet  the  criteria  of  section 
408(a)  of  the  Act  for  the  following 
reasons: 

(a)  Each  Index  or  Model-Driven  Fund 
involved  is  based  on  an  Index,  as 
defined  in  Section  IV{c)  above; 

(b)  The  acquisition,  holding  and 
disposition  of  the  Barclays  PLC  Stock  by 
the  Index  or  Model-Driven  Fund  is  for 
the  sole  purpose  of  maintaining  strict 
quantitative  conformity  with  the 
relevant  index  upon  which  the  Fund  is 
based,  and  does  not  involve  any 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring  the 
Barclays  PLC  Stock  which  is  intended  to 
benefit  Barclays  or  any  party  in  which 
Barclays  may  have  an  interest; 

(c)  All  aggregate  daily  piu-chases  of 
Barclays  PLC  Stock  by  the  Funds  do  not 
exceed,  on  any  particular  day,  15 
percent  of  the  average  daily  trading 
volume  for  such  Stock  occurring  on  the 
applicable  exchange  or  automated 
trading  system,  as  determined  by  the 


best  available  information  for  the  trades 
occurring  on  that  date: 

(d)  All  purchases  and  sales  of 
Barclays  PLC  Stock  occur  either  (i)  on 
the  London  Stock  Exchange,  a 
recognized  securities  exchange  as 
defined  herein,  (ii)  through  an 
automated  trading  system  (as  defined 
herein)  operated  by  a  broker-dealer  that 
is  subject  to  regulation  by  the  SFA-UK 
(pursuant  to  the  applicable  securities 
laws)  that  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
in  a  direct,  arms-length  transaction 
entered  into  on  a  principal  basis  with  a 
broker-dealer,  in  the  ordinary  course  of 
its  business,  where  such  broker-dealer  is 
independent  of  Barclays  and  is  either 
registered  under  the  '34  Act,  and 
thereby  subject  to  regulation  by  the  SEC, 
or  subject  to  regulation  and  supervision 
by  the  SFA-UK; 

(e)  No  transactions  by  a  Fund  involve 
purchases  from  or  sales  to  Barclays 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund; 

(f)  No  more  than  five  (5)  percent  of  the 
total  amount  of  Barclays  PLC  Stock 
issued  and  outstanding  at  any  time  is 
held  in  the  aggregate  by  Index  and 
Model-Driven  Funds  managed  by 
Barclays; 

(g)  Barclays  PLC  Stock  constitutes  no 
more  than  three  (3)  percent  of  any 
independent  third  party  index  on  which 
the  investments  of  an  Index  or  Model- 
Driven  Fund  are  based: 

(h)  A  plan  fiduciary  independent  of 
Barclays  authorizes  the  investment  of 
such  plan's  assets  in  an  Index  or  Model- 
Driven  Fund  which  purchases  and/or 
holds  Barclays  PLC  Stock;  and 

(i)  A  fiduciary  independent  of 
Barclays  (i.e.  Institutional  Shareholders 
Services,  Inc.)  directs  the  voting  of  the 
Barclays  PLC  Stock  held  by  an  Index  or 
Model-Driven  Fund  on  any  matter  in 
which  shareholders  of  Barclays  PLC 
Stock  are  required  or  permitted  to  vote. 

With  respect  to  all  acquisitions, 
holdings,  and  dispositions  of  Barclays 
PLC  Stock  or  Barclays  PLC  Affiliate 
Stock  by  the  Funds  after  this  proposed 
exemption  is  granted,  the  Applicants 
represent  that  such  transactions  will 
meet  the  criteria  of  section  408(a)  of  the 
Act  for  the  following  reasons: 

(a)  Each  Index  or  Model-Driven  Fund 
involved  will  be  based  on  an  Index,  as 
defined  in  Section  IV(c)  above; 

(b)  The  acquisition  or  disposition  of 
Barclays  Stock  will  be  for  the  sole 
purpose  of  maintaining  strict 
quantitative  conformity  with  the 


relevant  Index  upon  which  the  Index  or 
Model-Driven  Fund  is  based,  and  will 
not  involve  any  agreement,  arrangement 
or  understanding  regarding  the  design 
or  operation  of  the  Fund  acquiring  the 
Barclays  Stock  which  is  intended  to 
benefit  Barclays  or  any  party  in  which 
Barclays  may  have  an  interest; 

(c)  Whenever  Barclays  Stock  is 
initially  added  to  an  index  on  which  a 
Fund  is  based,  or  initially  added  to  the 
portfolio  of  a  Fund  [i.e.,  a  Buy-up),  all 
acquisitions  of  Barclays  Stock  necessary 
to  bring  the  Fund's  holdings  of  such 
Stock  either  to  its  capitalization- 
weighted  or  other  specified  composition 
in  the  relevant  index,  as  determined  by 
the  independent  organization 
maintaining  such  index,  or  to  its  correct 
weighting  as  determined  by  the 
computer  model  which  has  been  used  to 
transform  the  index,  will  be  restricted 
by  conditions  which  are  designed  to 
prevent  possible  market  price 
manipulations; 

(d)  Subsequent  to  acquisitions 
necessary  to  bring  a  Fund's  holdings  of 
Barclays  Stock  to  its  specified  weighting 
in  the  index  or  model,  pursuant  to  the 
restrictions  noted  in  paragraph  (c) 
above,  all  aggregate  daily  purchases  of 
Barclays  Stock  by  the  Funds  will  not 
exceed,  on  any  particular  day.  15 
percent  of  the  average  daily  trading 
volume  for  such  Stock  occurring  on  the 
applicable  exchange  or  automated 
trading  system,  as  determined  by  the 
best  available  information  for  the  trades 
that  occurred  on  such  date: 

(e)  All  transactions  in  Barclays  Stock, 
other  than  acquisitions  of  such  Stock  in 
a  Buy-up  described  in  paragraph  (c) 
above,  will  be  either:  (i)  Entered  into  on 
a  principal  basis  with  a  broker-dealer,  in 
the  ordinary  course  of  its  business, 
where  such  broker-dealer  is 
independent  of  Barclays  and  is  either 
registered  under  the  '34  Act,  and 
thereby  subject  to  regulation  by  the  SEC, 
or  subject  to  regulation  and  supervision 
by  the  SFA-UK.  (ii)  effected  on  an 
automated  trading  system  operated  by  a 
broker-dealer  subject  to  regulation  by 
either  the  SEC  or  SFA-UK,  or  by  a 
recognized  securities  exchange  which, 
in  either  case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
effected  through  a  recognized  securities 
exchange  (as  defined  herein)  so  long  as 
the  broker  is  acting  on  an  agency  basis. 

(f)  No  transactions  by  a  Fund  will 
involve  purchases  from  or  sales  to 
Barclays  (including  officers,  directors, 
or  employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund; 
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BOSC,  Inc.  (BOSC) 

Located  in  Tulsa,  Oklahoma 
[Application  No.  0-10834] 

Proposed  Exemption 

/.  Transactions 

A.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  following 
transactions  involving  trusts  and 
certificates  evidencing  interests  therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  I. A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.^i 

B.  The  restrictions  of  sections 
406(b)(1)  and  406(b)(2)  of  the  Act,  and 
the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not 

apply  to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 


"Section  I.  A.  provides  no  relief  from  sections 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  2510.3-21(c). 


initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstcinding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity. '^  For  purposes  of 
this  paragraph  B.{l)(iv)  only,  an  entity 
will  not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(i),  (iii)  and 
(iv)  aie  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(l)  or  (2). 

C.  The  restrictions  of  sections  406(a), 
406(b)  and  407(a)  of  the  Act,  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section  4975(c) 
of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
a  trust,  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in,  the 
prospectus  or  private  placement 
memorandum  provided  to  investing 
plans  before  they  purchase  certificates 
issued  by  the  trust,  i-* 


'^  For  purposes  of  this  proposed  exemption,  each 
plan  participating  in  a  commingled  fund  (such  as 
a  bank  collective  trust  fund  or  insurance  company 
pooled  separate  account)  shall  be  considered  to 
own  the  same  proportionate  undivided  interest  in 
each  asset  of  the  commingled  fund  as  its 
proportionate  interest  in  the  total  assets  of  the 
commingled  fund  as  calculated  on  the  most  recent 
preceding  valuation  date  of  the  fund. 

'^In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
substantially  the  same  information  that  would  be 
disclosed  in  a  prospectus  if  the  offering  of  the 
certificates  were  made  in  a  registered  public 
offering  under  the  Securities  Act  of  1933.  In  the 
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Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act,  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code,  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
III.S. 

D.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  sections  4975(a)  and  (b)  of 
the  Code  by  reason  of  sections 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transactions  to 
which  those  restrictions  or  taxes  would 
otherwise  apply  merely  because  a 
person  is  deemed  to  be  a  party  in 
interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  imder  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  from  a  rating 
agency  (as  defined  in  section  III.W.)  at 
the  time  of  such  acquisition  that  is  in 
one  of  the  three  highest  generic  rating 
categories; 

(4)  The  trustee  is  not  an  affiliate  of 
any  other  member  of  the  Restricted 
Group.  However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  bv  the  underwriters  in 


Departmenl'.s  view,  the  private  placement 
memorandum  must  contain  sufticient  information 
to  permit  plan  fiduciaries  to  make  informed 
investment  decisions. 


connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  piusuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933;  and 

(7)  hi  the  event  that  the  obligations 
used  to  fund  a  trust  have  not  all  been 
transferred  to  the  trust  on  the  closing 
date,  additional  obligations  as  specified 
in  subsection  III.B.{1)  may  be  transferred 
to  the  trust  during  the  pre-funding 
period  (as  defined  in  section  III.BB.)  in 
exchange  for  amounts  credited  to  the 
pre-funding  account  (as  defined  in 
section  III.Z.),  provided  that: 

(a)  The  pre-funding  limit  (as  defined 
in  section  III.AA.)  is  not  exceeded; 

(b)  All  such  additional  obligations 
meet  the  same  terms  and  conditions  for 
eligibility  as  those  of  the  original 
obligations  used  to  create  the  trust 
corpus  (as  described  in  the  prospectus 
or  private  placement  memorandum  and/ 
or  pooling  and  servicing  agreement  for 
such  certificates),  which  terms  and 
conditions  have  been  approved  by  a 
rating  agency. 

Notwithstanding  the  foregoing,  the 
terms  and  conditions  for  determining 
the  eligibility  of  an  obligation  may  be 
changed  if  such  changes  receive  prior 
approval  either  by  a  majority  of  the 
outstanding  certificateholders  or  by  a 
rating  agency; 

(c)  The  transfer  of  such  additional 
obligations  to  the  trust  during  the  pre- 
funding  period  does  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  a  rating  agency  upon 
termination  of  the  pre-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust; 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  the  end  of  the  pre-funding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 


transferred  to  the  trust  on  the  closing 
date; 

(e)  In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  period  are  substantiailly  similar 
to  those  which  were  acquired  as  of  the 
closing  date,  the  characteristics  of  the 
additional  obligations  will  be  either 
monitored  by  a  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  sponsor,  or  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  the  rating 
agency,  the  underwriter  and  the 
trustees)  stating  whether  or  not  the 
characteristics  of  the  additional 
obligations  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  servicing  agreement.  In  preparing 
such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  closing  date; 

(f)  The  pre-funding  period  shefll  be 
described  in  the  prospectus  or  private 
placement  memorandum  provided  to 
investing  plans;  and 

(g)  The  trustee  of  the  trust  (or  any 
agent  vfith  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities  and  liabilities  as  a 
fiduciary  under  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  the  Act. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II. A. (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
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II,  A. 
///.  Definitions 

For  purposes  af  this  proposed 
exemption: 

A.  Certificate  means: 

(1)  A  certificate — 

(a)  That  repre  >ents  a  beneficial 
ownership  intei  est  in  the  assets  of  a 
trust;  and 

(b)  That  entitl  bs  the  holder  to  pass- 
through  pajoneiits  of  principal,  interest, 
and/or  other  pa  rments  made  with 
respect  to  the  as  sets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrumen!  — 

(a)  That  repre  >ents  an  interest  in  a 
Real  Estate  Mor  gage  Investment 
Conduit  (REMK  i)  or  a  Financial  Asset 
Securitization  h  ivestment  Trust  (FASIT) 
within  the  meai  ing  of  section  860D(a) 
or  section  860L,  respectively,  of  the 
Internal  Revenue  Code  of  1986;  and 

(b)  That  is  iss  led  by,  and  is  an 
obligation  of,  a  rust;  with  respect  to 
certificates  defii  led  in  (1)  and  (2)  above 
for  which  BOSC  or  any  of  its  affiliates 
is  either  (i)  the  s  ole  underwriter  or  the 
manager  or  co-e  lanager  of  the 
underwriting  sy  ndicate,  or  (ii)  a  selling 
or  placement  agsnt. 

For  purposes  af  this  proposed 
exemption,  refeences  to  "certificates 
representing  an  interest  in  a  trust" 
include  certifies  tes  denominated  as  debt 
which  are  issue  1  by  a  trust. 

B.  Trust  meai  s  an  investment  pool, 
the  corpus  of  w  lich  is  held  in  trust  and 
consists  solely  (  f: 

(1)  (a)  Secured  consumer  receivables 
that  bear  interes  t  or  are  purchased  at  a 
discount  {inclu(  ing,  but  not  limited  to, 
home  equity  loa  ns  and  obligations 
secured  by  shar  ;s  issued  by  a 
cooperative  hot  sing  association);  and/or 

(b)  Secured  ci  edit  instruments  that 
bear  interest  or  u^e  purchased  at  a 
discount  in  trar  sactions  by  or  between 
business  entitie  >  (including,  but  not 
limited  to.  qual  fied  equipment  notes 
secured  by  leas(  is,  as  defined  in  section 
ffl.T);  and/or 

(c)  Obligation  >  that  bear  interest  or  are 
purchased  at  a  <  iscount  and  which  are 
seciu-ed  by  sing  e-family  residential, 
multi-family  re;  idential  and  commercial 
real  property  (ii  icluding  obligations 
secured  by  leasi  shold  interests  on 
commercial  rea  property);  and/or 

(d)  Obligatior  s  that  bear  interest  or 
are  purchased  a  t  a  discoimt  and  which 
are  secured  by  i  aotor  vehicles  or 
equipment,  or  c  ualified  motor  vehicle 
leases  (as  define  d  in  section  III.U);  and/ 
or 


(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2);  and/or 

(f)  Fractional  imdivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  (a)  Undistributed  cash  or 
temporary  investments  made  therewith 
maturing  no  later  than  the  next  date  on 
which  distributions  are  to  made  to 
certificateholders;  and/or 

(b)  Cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  pajonents  to 
certificateholders  pursuant  to  any  yield 
supplement  agreement  or  similar  yield 
maintenance  arrangement  to 
supplement  the  interest  rates  otherwise 
payable  on  obligations  described  in 
subsection  III.B.(l)  held  in  the  trust, 
provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other 
notional  principal  contracts;  and/or 

(c)  Cash  transferred  to  the  trust  on  the 
closing  date  and  permitted  investments 
made  therewith  which: 

(i)  Are  credited  to  a  pre-funding 
account  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in  clauses 
(a)-(g)  of  subsection  II.A.(7)  are  met  and/ 
or; 

(ii)  Are  credited  to  a  capitalized 
interest  account  (as  defined  in  section 
III.X.);  and 

(iii)  Are  held  in  the  trust  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  certificateholders 
occurring  after  the  end  of  the  pre- 
funding  period. 

For  purposes  of  this  clause  (c)  of 
subsection  III.B.(3),  the  term  "permitted 
investments"  means  investments  which 
are  either:  (i)  Direct  obligations  of,  or 
obligations  fully  guaranteed  as  to  timely 
payment  of  principal  and  interest  by  the 
United  States,  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  full 
faith  and  credit  of  the  United  States  or 
(ii)  have  been  rated  (or  the  obligor  has 
been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  rating 
agency;  are  described  in  the  pooling  and 
servicing  agreement;  and  are  permitted 
by  the  rating  agency;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship,  yield  supplement 
agreements  described  in  clause  (b)  of 
subsection  III.B.(3)  and  other  credit 
support  arrangements  with  respect  to 
any  obligations  described  in  subsection 
m.B.(l). 


Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  described  in  clauses  (a) 
through  (f)  of  subsection  III.B.(l)  which 
have  been  included  in  other  investment 
pools,  (ii)  .certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by  a 
rating  agency  for  at  least  one  year  prior 
to  the  plan's  acquisition  of  certificates 
pursuant  to  this  proposed  exemption, 
and  (iii)  certificates  evidencing  interests 
in  such  other  investment  pools  have 
been  purchased  by  investors  other  than 
plans  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  proposed  exemption. 

C.  Underwriter  means: 

(1)  BOSC; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  BOSC;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
BOSC  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  Subservicer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services 
obligations  contained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  Servicer  means  any  entity  which 
services  obligations  contained  in  the 
trust,  including  the  master  servicer  and 
any  subservicer. 

H.  Trustee  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instnunents,  also  means  the  trustee  of 
the  indenture  trust. 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  Obligor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
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trust.  Where  a  trust  contains  quaUhed 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16){B) 
of  the  Act. 

L.  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  each  underwriter; 

(2)  each  insurer; 

(3)  the  sponsor; 

(4)  the  trustee; 

(5)  each  servicer; 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 


an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  proposed  exemption 
(if  granted)  applicable  to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amoimts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  charge  the  fee 
absent  the  act  or  failure  to  act  referred 
to  in  (1); 

(3)  the  ability  to  charge  the  fee,  the 
circiunstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer 

T.  Qualified  Equipment  Note  Secured 
by  a  Lease  means  an  equipment  note: 

(1)  which  is  secured  Dy  equipment 
which  is  leased; 

(2)  which  is  seciued  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  trust  owns  or  holds  a  security 
interest  in  the  lease; 

(2)  the  trust  owns  or  holds  a  security 
interest  in  the  leased  motor  vehicle;  and 

(3)  the  trust's  seciu'ity  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  would 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  Pooling  and  Servicing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 


debt  instruments,  "Pooling  and 
Servicing  Agreement"  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indentiu'e  trustee. 

W.  Rating  Agency  means  Standard  & 
Poor's  Structured  Rating  Group  (SftP's), 
Moody's  Investors  Service,  Inc. 
(Moody's),  Duff  &  Phelps  Credit  Rating 
Co.  (D  &  P)  or  Fitch  IBCA,  Inc.  (Fitch), 
or  their  successors. 

X.  Capitalized  Interest  Account  means 
a  trust  accoimt:  (i)  which  is  established 
to  compensate  certificateholders  for 
shortfalls,  if  any,  between  investment 
earnings  on  the  pre-funding  account  and 
the  pass-through  rate  payable  under  the 
certificates;  and  (ii)  which  meets  the 
requirements  of  clause  (c)  of  subsection 
ni.B.(3). 

Y.  Closing  Date  means  the  date  the 
trust  is  formed,  the  certificates  are  first 
issued  and  the  trust's  assets  (other  than 
those  additional  obligations  which  are 
to  be  funded  from  the  pre-funding 
account  pursuant  to  subsection  n.A.(7)) 
are  transferred  to  the  trust. 

Z.  Pre-Funding  Account  means  a  trust 
accoimt:  (i)  Which  is  established  to 
purchase  additional  obligations,  which 
obligations  meet  the  conditions  set  forth 
in  clauses  (a)-(g)  of  subsection  II.A.(7); 
and  (ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  III.B.(3). 

AA.  Pre-Funding  Limit  means  a 
percentage  or  ratio  of  the  amount 
allocated  to  the  pre-funding  account,  as 
compared  to  the  total  principal  amount 
of  the  certificates  being  offered  which  is 
less  than  or  equal  to  25  percent. 

BE.  Pre-Funding  Period  means  the 
period  commencing  on  the  closing  date 
and  ending  no  later  than  the  earliest  to 
occur  of:  (i)  the  date  the  amount  on 
deposit  in  the  pre-funding  account  is 
less  than  the  minimum  dollar  amount 
specified  in  the  pooling  and  servicing 
agreement;  (ii)  the  date  on  which  an 
event  of  default  occurs  under  the 
pooling  and  servicing  agreement;  or  (iii) 
the  date  which  is  the  later  of  three 
months  or  90  days  after  the  closing  date. 

CC.  BOSC  means  BOSC,  Inc.  an 
Oklahoma  corporation,  and  its  affiliates. 

The  Department  notes  that  this 
proposed  exemption  is  included  within 
the  meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  FR  35925,  )uly  12, 
1995).  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts  (see  60  FR 
at  35932). 

Summary  Of  Facts  and  Representations 

1.  BOSC  is  a  broker-dealer  registered 
with  the  Securities  and  Exchange 
Commission  (SEC)  and  is  a  member  of 
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Association  (headquartered  in  the 
Dallas-Ft.  Worth  Metropolitan  Area), 
Bank  of  Arkansas,  National  Association 
(headquartered  in  Fayetteville, 
Arkansas),  and  Bank  of  Albuquerque, 
National  Association  (headquartered  in 
Albuquerque,  New  Mexico).  BOK 
Financial,  through  its  subsidiary  banks, 
provides  a  full  range  of  consumer  and 
conmiercial  banking  services,  trust 
services,  mortgage  origination  and 
servicing,  and  investment  advisory 
services.  The  Bank  of  Oklahoma  Trust 
Division  serves  as  the  investment 
advisor  for  the  American  Performance 
Funds  Group  of  Mutual  Funds. 

Trust  Assets 

2.  BOSC  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  imdivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;  ''•  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.''' 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial  mort 
gages  are  fi-equently  secured  by  ground 
leases  on  the  underlying  property, 
rather  than  by  fee  simple  interests.  The 
separation  of  the  fee  simple  interest  and 
the  ground  lease  interest  is  generally 
done  for  tax  reasons.  Properly 
structured,  the  pledge  of  the  ground 
lease  to  secure  a  mortgage  provides  a 
lender  with  the  same  level  of  security  as 
would  be  provided  by  a  pledge  of  the 
related  fee  simple  interest.  The  terms  of 


'••The  Department  notes  that  PTE  83-1  [48  FR 
895,  January'  7,  1983],  a  class  exemption  for 
mortgage  pool  investment  trusts,  would  generally 
apply  to  trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met.  BOSC  requests  relief  for  single- 
family  residential  mortgages  in  this  exemption 
because  it  would  prefer  one  exemption  for  all  trusts 
of  similar  structure.  However,  BOSC  has  stated  that 
it  mav  still  avail  itself  of  the  exemptive  relief 
provided  by  PTE  83-1. 

'^Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA).  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC).  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
"plan  assets'  (29  CFR  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not. 
.solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  may  be  plan  assets. 


the  ground  leases  pledged  to  secure 
leasehold  mortgages  will  in  all  cases  be 
at  least  ten  years  longer  than  the  term 
of  such  mortgages.'* 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.'^  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  18  These  assets  are  receivables 
which  may  have  been  originated  by  a 
sponsor  or  servicer  of  the  trust,  an 
affiliate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer.'^ 

Typically,  on  or  prior  to  the  closing 
date,  the  sponsor  acquires  legal  title  to 
all  assets  selected  for  the  trust, 
establishes  the  trust  and  designates  an 
independent  entity  as  trustee.  On  the 
closing  date,  the  sponsor  conveys  to  the 
trust  legal  title  to  the  assets,  and  the 
trustee  issues  certificates  representing 
fractional  undivided  interests  in  the 
trust  assets.  Typically,  all  receivables  to 
be  held  in  the  trust  are  transferred  as  of 
the  closing  date,  but  in  some 
transactions,  as  described  more  fully 
below,  a  limited  percentage  of  the 
receivables  to  be  held  in  the  trust  may 


">  Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
real  property.  See  PTE  90-32  involving  Prudential- 
Bache  Securities.  Inc.  (55  FR  23147,  June  6, 1990 
at  23150). 

"The  Department  is  of  the  view  that  the  term 
"trust"  includes  a  trust:  (a)  The  assets  of  which, 
although  all  specifically  identified  by  the  sponsor 
or  the  originator  as  of  the  closing  date,  are  not  all 
transferred  to  the  trust  on  the  closing  date  for 
administrative  or  other  reasons  but  will  be 
transferred  to  the  trust  shortly  after  the  closing  date, 
or  (b)  with  respect  to  which  certificates  are  not 
purchased  by  plans  until  after  the  end  of  the  pre- 
funding  period  at  which  time  all  receivables  are 
contained  in  the  trust. 

'"  It  is  the  Department's  view  that  the  definition 
of  "trust"  contained  in  section  lU.B.  includes  a  two- 
tier  structure  under  which  certificates  issued  by  the 
first  trust,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  second  trust 
which  issues  securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that, 
since  the  exemption  provides  relief  for  the  direct  or 
indirect  acquisition  or  disposition  of  certificates 
that  are  not  subordinated,  no  relief  would  be 
available  if  the  certificates  held  by  the  second  trust 
were  subordinated  to  the  rights  and  interests 
evidenced  by  other  certificates  issued  by  the  first 
trust. 

'"It  is  the  view  of  the  Department  that  section 
III.B.(4)  includes  within  the  definition  of  the  term 
"trust"  rights  under  any  yield  supplement  or 
similar  arrangement  which  obligates  the  sponsor  or 
master  servicer,  or  another  party  specified  in  the 
relevant  pooling  and  servicing  agreement,  to 
supplement  the  interest  rates  otherwise  payable  on 
the  obligations  described  in  section  III.B.(l),  in 
accordance  with  the  terms  of  a  yield  supplement 
arrangement  described  in  the  pooling  and  servicing 
agreement,  provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other  notional 
principal  contracts. 
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be  transferred  during  a  limited  period  of 
time  following  the  closing  date,  through 
the  use  of  a  pre-funding  account. 

BOSC,  alone  or  together  with  other 
broker-dealers,  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  All  of  the  public 
offerings  of  certificates  presently 
contemplated  are  to  be  underwritten  by 
BOSC  on  a  firm  commitment  basis.  In 
addition,  BOSC  anticipates  that  it  may 
privately  place  certificates  on  both  a 
firm  commitment  and  an  agency  basis. 
BOSC  may  also  act  as  the  lead 
underwriter  for  a  syndicate  of  securities 
underwriters. 

Certificateholders  will  be  entitled  to 
receive  distributions  of  principal  and/or 
interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable.  These  distributions 
will  be  made  monthly,  quarterly,  semi- 
annually, or  at  such  other  intervals  and 
dates  as  specified  in  the  related 
prospectus  or  private  placement 
memorandum. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  accoimt  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificateholders)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  under  the  sole 
control  of  the  trustee,  who  invests  the 
account's  assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  account  once  a  month. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  (he  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit. 
Usually,  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
account  does  not  exceed  one  month. 
Furthermore,  in  those  cases  where 
distributions  are  made  semi-annually, 
the  servicer  will  furnish  a  report  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  or  about  the  time 
this  report  is  delivered  to  the  trustee,  it 
will  be  made  available  to 
certificateholders  and  delivered  to  or 
made  available  to  each  rating  agency 
that  has  rated  the  certificates. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  BOSC  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/slow-pay"  certificates.  Strip 


certificates  are  a  type  of  seciirity  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  fitim  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest.  2" 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  Interest 
and/or  principal  pajrments  received  on 
the  underlying  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  imtil  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-class  pass- 
through  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  imderlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  piirchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  imderlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis.^' 

6.  The  trust  will  be  maintained  as  an 
essentially  passive  entity.  Therefore, 
both  the  sponsor's  discretion  and  the- 
servicer's  discretion  with  respect  to 
assets  included  in  a  trust  are  severely 
limited.  Pooling  and  servicing 


2°  It  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  apphes,  some 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(1)(B)  of  the  Act  would 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  to  causing  plan 
assets  to  be  invested  in  certificates  pursuant  to  this 
proposed  exemption. 

2'  If  a  trust  issues  subordinated  certificates, 
holders  of  such  subordinated  certificates  may  not 
share  in  the  amount  distributed  on  a  pro  rata  basis 
with  the  senior  certificateholders.  The  Department 
notes  that  the  proposed  exemption  does  not  provide 
relief  for  plan  investment  in  such  subordinated 
certificates. 


agreements  provide  for  the  substitution 
of  receivables  by  the  sponsor  only  in  the 
event  of  defects  in  dociunentation 
discovered  within  a  short  time  after  the 
issuance  of  trust  certificates  (within  120 
days,  except  in  the  case  of  obligations 
having  an  original  term  of  30  years,  in 
which  case  the  period  will  not  exceed 
two  years).  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repiux:hased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

In  some  cases  the  trust  will  be 
maintained  as  a  Financial  Asset 
Securitization  Investment  Trust 
("FASIT"),  a  statutory  entity  created  by 
the  Small  Business  Job  Protection  Act  of 
1996,  adding  sections  86GH,  860J.  860K 
and  860L  to  the  Code.  In  general,  a 
FASrr  is  designed  to  facilitate  the 
securitization  of  debt  obligations,  such 
as  credit  card  receivables,  home  equity 
loans,  and  auto  loans,  and  thus,  allows 
certain  features  such  as  revolving  pools 
of  assets,  trusts  containing  unsecured 
receivables  and  certain  hedging  types  of 
investments.  A  FASIT  is  not  a  taxable 
entity  and  debt  instruments  issued  by 
such  trusts,  which  might  otherwise  be 
recharacterized  as  equity,  will  be  treated 
as  debt  in  the  hands  of  the  holder  for  tax 
purposes.  However,  a  trust  which  is  the 
subject  of  the  proposed  exemption  will 
be  maintained  as  a  FASIT  only  where 
the  assets  held  by  the  FASIT  will  be 
comprised  of  secured  debt;  revolving 
pools  of  assets  or  hedging  investments 
will  not  be  allowed  unless  specifically 
authorized  by  the  exemption,  if  granted, 
so  that  a  trust  maintained  as  a  FASIT 
will  be  maintained  as  an  essentially 
passive  entity. 

Trust  Structure  With  Pre-Funding 
Account 

Pre-Funding  Accounts 

7.  As  described  briefly  above,  some 
transactions  may  be  structured  using  a 
pre-funding  account  or  a  capitalized 
interest  account.  If  pre-funding  is  used, 
cash  sufficient  to  purchase  the 
receivables  to  be  transferred  after  the 
closing  date  will  be  transferred  to  the 
trust  by  the  sponsor  or  originator  on  the 
closing  date.  During  the  pre-funding 
period,  such  cash  and  temporary 
investments,  if  any,  made  therewith  will 
be  held  in  a  pre-funding  account  and 
used  to  purchase  the  additional 
receivables,  the  characteristics  of  which 
will  be  substantially  similar  to  the 
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the  receivables  are  sold  to  the  trust  at  a 
discount,  based  on  an  objective,  written, 
mechanical  formula  which  is  set  forth  in 
the  pooling  and  servicing  agreement  and 
agreed  upon  in  advance  between  the 
sponsor,  the  rating  agency  and  any 
credit  support  provider  or  other  insurer. 
The  proceeds  payable  to  the  sponsor 
from  the  sale  of  the  receivables 
transferred  to  the  trust  may  also  be 
reduced  to  the  extent  they  are  used  to 
pay  transaction  costs  (which  typically 
include  underwriting  or  placement 
agent  fees  and  legal  and  accounting 
fees).  In  addition,  in  certain  cases,  the 
sponsor  may  be  required  by  the  rating 
agencies  or  credit  support  providers  to 
set  up  trust  reserve  accoiuits  to  protect 
the  certificateholders  against  credit 
losses. 

The  pre-funding  account  of  any  trust 
will  be  limited  so  that  the  percentage  or 
ratio  of  the  amount  allocated  to  the  pre- 
funding  account,  as  compared  to  the 
total  principal  amount  of  the  certificates 
being  offered  (the  pre-funding  limit) 
will  not  exceed  25%.  The  pre-funding 
limit  (which  may  be  expressed  as  a  ratio 
or  as  a  stated  percentage  or  a 
combination  thereof)  will  be  specified 
in  the  prospectus  or  the  private 
placement  memorandum. 

Any  amounts  paid  out  of  the  pre- 
funding  account  are  used  solely  to 
purchase  receivables  and  to  support  the 
certificate  pass-through  rate  (as 
explained  below).  Amounts  used  to 
support  the  pass-through  rate  are 
payable  only  fi-om  investment  earnings 
and  are  not  payable  from  principal. 
However,  in  the  event  that,  after  all  of 
the  requisite  receivables  have  been 
transferred  into  the  trust,  any  funds 
remain  in  the  pre-funding  account,  such 
funds  will  be  paid  to  the 
certificateholders  as  principal 
prepayments.  Upon  termination  of  the 
trust,  if  no  receivables  remain  in  the 
trust  and  all  amounts  payable  to 
certificateholders  have  been  distributed, 
any  amounts  remaining  in  the  trust 
would  be  returned  to  the  sponsor. 

A  dramatic  change  in  interest  rates  on 
the  receivables  held  in  a  trust  using  a 
pre-funding  account  would  be  handled 
as  follows.  If  the  receivables  (other  than 
those  with  adjustable  or  variable  rates) 
had  already  been  originated  prior  to  the 
closing  date,  no  action  would  be 
required  as  the  fluctuations  in  the 
market  interest  rates  would  not  affect 
the  receivables  transferred  to  the  trust 
after  the  closing  date.  In  contrast,  if 
interest  rates  fall  after  the  closing  date, 
loans  originated  after  the  closing  date 
will  tend  to  be  originated  at  lower  rates, 
with  the  possible  result  that  the 
receivables  will  not  support  the 
certificate  pass-through  rate.  In  such 


situations,  the  sponsor  could  sell  the 
receivables  into  the  trust  at  a  discount, 
and  more  receivables  would  be  used  to 
fund  the  trust  in  order  to  support  the 
pass-through  rate.  In  a  situation  where 
interest  rates  drop  dreunatically  and  the 
sponsor  is  unable  to  provide  sufficient 
receivables  at  the  requisite  interest  rates, 
the  pool  of  receivables  would  be  closed. 
In  this  latter  event,  under  the  terms  of 
the  pooling  and  servicing  agreement,  the 
certificateholders  would  receive  a 
repayment  of  principal  from  the  unused 
cash  held  in  the  pre-funding  account.  In 
transactions  where  the  certificate  pass- 
through  rates  are  variable  or  adjustable, 
the  effects  of  meirket  interest  rate 
fluctuations  are  mitigated.  In  no  event 
will  fluctuations  in  interest  rates 
payable  on  the  receivable  affect  the 
pass-through  rate  for  fixed  rate 
certificates. 

The  cash  deposited  into  the  trust  and 
allocated  to  the  pre-funding  account  is 
invested  in  certain  permitted 
investments  (see  below),  which  may  be 
commingled  with  other  accounts  of  the 
trust.  The  allocation  of  investment 
earnings  to  each  trust  accoimt  is  made 
periodically  as  earned  in  proportion  to 
each  account's  allocable  share  of  the 
investment  returns.  As  pre-funding 
account  investment  earnings  are 
required  to  be  used  to  support  (to  the 
extent  authorized  in  the  particular 
transaction)  the  pass-through  amounts 
payable  to  the  certificateholders  with 
respect  to  a  periodic  distribution  date, 
the  trustee  is  necessarily  required  to 
make  periodic,  separate  allocations  of 
the  trust's  earning  to  each  trust  accoimt, 
thus  ensuring  that  all  allocable 
commingled  investment  earnings  are 
properly  credited  to  the  pre-funding 
account  on  a  timely  basis. 

The  Capitalized  Interest  Account 

8.  In  certain  transactions  where  a  pre- 
funding  account  is  used,  the  sponsor 
and/or  originator  may  also  transfer  to 
the  trust  additional  cash  on  the  closing 
date,  which  is  deposited  in  a  capitalized 
interest  account  and  used  during  the 
pre-funding  period  to  compensate  the 
certificateholders  for  any  shortfall 
between  the  investment  earnings  on  the 
pre-funding  account  and  the  pass- 
through  interest  rate  payable  under  the 
certificates. 

The  capitalized  interest  account  is 
needed  in  certain  transactions  since  the 
certificates  are  supported  by  the 
receivables  and  the  earnings  on  the  pre- 
funding  account,  and  it  is  unlikely  that 
the  investment  earnings  on  the  pre- 
funding  account  will  equal  the  interest 
rates  on  the  certificates  (although  such 
investment  earnings  will  be  available  to 
pay  interest  on  the  certificates).  The 
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capitalized  interest  account  funds  are 
paid  out  periodically  to  the 
certificateholders  as  needed  on 
distribution  dates  to  support  the  pass- 
through  rate.  In  addition,  a  portion  of 
such  funds  may  be  returned  to  the 
sponsor  from  time  to  time  as  the 
receivables  are  transferred  into  the  trust 
and  the  need  for  the  capitalized  interest 
account  diminishes.  Any  amounts  held 
in  the  capitalized  interest  account 
generally  will  be  returned  to  the  sponsor 
and/or  originator  either  at  the  end  of  the 
pre-funding  period  or  periodically  as 
receivables  are  transferred  and  the 
proportionate  amount  of  funds  in  the 
capitalized  interest  account  can  be 
reduced.  Generally,  the  capitalized 
interest  account  terminates  no  later  than 
the  end  of  the  pre-funding  period. 
However,  there  may  be  some  cases 
where  the  capitalized  interest  account 
remains  open  until  the  first  date 
distributions  are  made  to 
certificateholders  following  the  end  of 
the  pre-funding  period. 

In  other  transactions,  a  capitalized 
interest  account  is  not  necessary 
because  the  interest  paid  on  the 
receivables  exceeds  the  interest  payable 
on  the  certificates  at  the  applicable  pass- 
through  rate  and  the  fees  of  the  trust. 
Such  excess  is  sufficient  to  make  up  any 
shortfall  resulting  from  the  pre-funding 
account  earning  less  than  the  certificate 
pass-through  rate.  In  certain  of  these 
transactions,  this  occurs  because  the 
aggregate  principal  amount  of 
receivables  exceeds  the  aggregate 
principal  amount  of  certificates. 

Pre-Funding  Account  and  Capitalized 
Interest  Account  Payments  and 
Investments 

9.  Pending  the  acquisition  of 
additional  receivables  during  the  pre- 
funding  period,  it  is  expected  that 
amounts  in  the  pre-funding  account  and 
the  capitalized  interest  account  will  be 
invested  in  certain  permitted 
investments  or  will  be  held  uninvested. 
Pursuant  to  the  pooling  and  servicing 
agreement,  all  permitted  investments 
must  mature  prior  to  the  date  the  actual 
funds  are  needed.  The  permitted  types 
of  investments  in  the  pre-funding 
account  and  capitalized  interest  account 
are  investments  which  are  either:  (i) 
Direct  obligations  of,  or  obligations  fully 
guaranteed  as  to  timely  payment  of 
principal  and  interest  by,  the  United 
States  or  any  agency  or  instrumentality 
thereof,  provided  that  such  obligations 
are  backed  by  the  full  faith  and  credit 
of  the  United  States  or  (ii)  have  been 
rated  {or  the  obligor  has  been  rated)  in 
one  of  the  three  highest  generic  rating 
categories  by  a  rating  agency,  as  set  forth 
in  the  pooling  and  servicing  agreement 


and  as  required  by  the  rating  agencies. 
The  credit  grade  quality  of  Ae  permitted 
investments  is  generally  no  lower  than 
that  of  the  certificates.  The  types  of 
permitted  investments  will  be  described 
in  the  pooling  and  servicing  agreement. 
The  ordering  of  interest  payments  to 
be  made  from  the  pre-funding  and 
capitalized  interest  accounts  is  pre- 
established  and  set  forth  in  the  pooling 
and  servicing  agreement.  The  only 
principal  payments  which  will  be  made 
from  the  pre-funding  account  are  those 
made  to  acquire  the  receivables  during 
the  pre-funding  period  and  those 
distributed  to  the  certificateholders  in 
the  event  that  the  entire  amount  in  the 
pre-funding  account  is  not  used  to 
acquire  receivables.  The  only  principal 
payments  which  will  be  made  from  the 
capitalized  interest  account  are  those 
made  to  certificateholders  if  necessary 
to  support  the  certificate  pass-through 
rate  or  those  made  to  the  sponsor  either 
periodically  as  they  are  no  longer 
needed  or  at  the  end  of  the  pre-funding 
period  when  the  capitalized  interest 
account  is  no  longer  necessary. 

The  Characteristics  of  the  Receivables 
Transferred  During  the  Pre-Funding 
Period 

10.  In  order  to  ensure  that  there  is 
sufficient  specificity  as  to  the 
representations  and  warranties  of  the 
sponsor  regarding  the  characteristics  of 
the  receivables  to  be  transferred  after  the 
closing  date: 

(i)  All  such  receivables  will  meet  the 
same  terms  and  conditions  for  eligibility 
as  those  of  the  original  receivables  used 
to  create  the  trust  corpus  (as  described 
in  the  prospectus  or  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement  for  such 
certificates),  which  terms  and 
conditions  have  been  approved  by  a 
rating  agency.  However,  the  terms  and 
conditions  for  determining  the 
eligibility  of  a  receivable  may  be 
changed  if  such  changes  receive  prior 
approval  either  by  a  majority  vote  of  the 
outstanding  certificateholders  or  by  a 
rating  agency; 

(ii)  The  transfer  to  the  trust  of  the 
receivables  acquired  during  the  pre- 
funding  period  will  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  the  rating  agency  upon 
termination  of  the  pre-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust; 

(iii)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  the  end  of  the  pre-funding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 


rate  for  the  obligations  which  were 
transferred  to  the  trust  on  the  closing 
date; 

(iv)  The  trustee  of  the  trust  (or  any 
agency  with  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  under  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  the  Act. 

In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  period  are  substantially  similar 
to  receivables  that  were  acquired  as  of 
the  closing  date,  the  characteristics  of 
the  additional  obligations  subsequently 
acquired  will  be  either:  (i)  Monitored  by 
^  credit  support  provider  or  other 
insurance  provider  which  is 
independent  of  the  sponsor;  or  (ii)  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  the  rating 
agency,  BOSC  and  the  trustee)  stating 
whether  or  not  the  characteristics  of  the 
additional  obligations  acquired  after  the 
closing  date  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  ser\'icing  agreement.  In  preparing 
such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  closing  date. 

Each  prospectus,  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement  will  set  forth  the 
terms  and  conditions  for  eligibility  of 
the  receivables  to  be  included  in  the 
trust  as  of  the  related  closing  date,  as 
well  as  those  to  be  acquired  during  the 
pre-funding  period,  which  terms  and 
conditions  will  have  been  agreed  to  by 
the  rating  agencies  which  are  rating  the 
applicable  certificates  as  of  the  closing 
date.  Also  included  among  these 
conditions  is  the  requirement  that  the 
trustee  be  given  prior  notice  of  the 
receivables  to  be  transferred,  along  with 
such  information  concerning  those 
receivables  as  may  be  requested.  Each 
prospectus  or  private  placement 
memorandum  will  describe  the  amount 
to  be  deposited  in,  and  the  mechanics 
of,  the  pre-funding  account  and  will 
describe  the  pre-funding  period  for  the 
trust. 

Parties  to  Transactions 

1 1 .  The  originator  of  a  receivable  is 
the  entity  that  initially  lends  money  to 
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cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  the  receivables  may  be 
"subserviced"  by  their  respective 
originators  and  a  single  entity  may 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders . 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  the  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investor's  interest,  the  servicer 
ordinarily  covenants  that  this  "sold 
flag"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 
posting  and  collection  procedures 
related  to  the  sold  receivables.  However, 
the  servicer  uses  the  sold  flag  to  identify 
the  receivables  for  the  purpose  of 
reporting  all  activity  on  those 
receivables  after  their  sale  to  investors. 

Depending  on  the  type  of  receivable 
and  the  details  of  the  servicer's 
computer  system,  in  some  cases  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  little 
or  no  modification.  In  other  cases,  the 
servicer  may  have  to  perform  special 
calculations  to  fulfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  cases,  the  numbers 
produced  for  the  investors  are 
reconciled  to  the  servicer's  books  and 
reviewed  by  public  accountants. 

The  underwriter  (i.e..  BOSC,  its 
affiliate,  or  a  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
BOSC  or  its  affiliate  is  a  manager  or  co- 
manager)  will  be  a  registered  broker- 
dealer  that  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 


of  the  certificates.  Public  offerings  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placement  of 
certificates  may  be  made  on  a  firm 
commitment  or  agency  basis.  It  is 
anticipated  that  the  lead  and  co- 
managing  undenvriters  will  make  a 
market  in  certificates  offered  to  the 
public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(although  they  may  themselves  be 
related)  will  be  unrelated  to  BOSC.  In 
other  cases,  however,  affiliates  of  BOSC 
may  originate  or  service  receivables 
included  in  a  trust  or  may  sponsor  a 
trust. 

Certificate  Price,  Pass-through  Rate  and 
Fees 

15.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 
originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  fair 
market  value  from  the  originator  or  a 
third  party  pursuant  to  a  purchase  and 
sale  agreement  related  to  the  specific 
offering  of  certificates.  In  other  cases, 
the  sponsor  will  originate  the 
receivables  itself. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
underwriters. 

16.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  fi-om  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.22  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 


-^The  pass-through  rate  on  certificates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
"principal"  and  "interest"  components  based  on  an 
implicit  interest  rate. 
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together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

17.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  in 
that  capacity)  will  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 
payable  (at  the  pass-through  rate)  to 
certificateholders,  except  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  typically  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee's 
fee,  out  of  its  servicing  compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  established. 

18.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  expenses,  fees  and  charges 
associated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

19.  Payments  on  receivables  may  be. 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  maintained  with  itself 
or  to  commingle  such  payments  with  its 


own  funds  prior  to  the  distribution 
dates.  In  these  cases,  the  servicer  would 
be  entitled  to  the  benefit  derived  fi-om 
the  use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

20.  The  underwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  the 
underwriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  In  a  best  efforts 
underwriting  in  which  the  undenvriter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  an  agency 
commission  rather  than  a  fee  based  on 
the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  placements,  the 
underwriter  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  difference 
between  what  it  receives  for  the 
certificates  that  it  sells  and  what  it  pays 
the  sponsor  for  these  certificates. 

Purchase  of  Receivables  by  the  Servicer 

21.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payments,  the 
cost  of  administering  the  trust  gonorally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  5  to  10  percent)  of 
the  initial  aggregate  unpaid  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to: 
(1)  The  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer;  or  (2)  the  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  fair 


market  value  of  such  obligations  in  the 
case  of  a  REMIC,  or  the  fair  market  value 
of  the  receivables  in  the  case  of  a  trust 
that  is  not  a  REMIC. 

Certificate  Ratings 

22.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  a  rating  agency.  Insurance  or  other 
credit  support  (such  as  surety  bonds, 
letters  of  credit,  guarantees,  or 
overcollateralization)  will  be  obtained 
by  the  trust  sponsor  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating.  The  amount  of  this 
credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

23.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.,  act  as  an  insurer).  In  these  cases, 
the  master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  the  master  servicer  or  an  affiliate 
thereof)  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  ^11  extent  of  its  obligations  as 
insurer.  Moreover,  a  master  sen'icer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders'  rights,  as 
both  a  party  to  the  pooling  and  ser\'icing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
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accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  thereafter  is  subject  to  reduction 
only  for  actual  draws.  From  the  time 
that  the  floor  amount  is  effective  until 
the  end  of  the  life  of  the  trust,  there  are 
no  proportionate  reductions  in  the 
credit  support  amount  caused  by 
reductions  in  the  pool  principal 
balance.  Indeed,  since  the  floor  is  a 
fixed  dollar  amount,  the  amount  of 
credit  support  ordinarily  increases  as  a 
percentage  of  the  pool  principd  balance 
during  the  period  that  the  floor  is  in 
effect. 

Disclosure 

24.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  laentification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets,  including  the  terms  and 
conditions  for  eligibility  of  any 
receivables  transferred  during  the  pre- 
funding  period  and  the  trustee's  remedy 
for  any  breach  thereof;  a  description  of 
the  procedures  for  collection  of 
payments  on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made;  a 
description  of  permitted  investments  for 


any  pre-funding  account  or  capitalized 
interest  account;  identification  of  the 
servicing  compensation  and  any  fees  for 
credit  enhancement  that  are  deducted 
from  pa)Tnents  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 

(h)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
owmership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
securities  to  investors; 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates;  and 

(k)  A  statement  as  to  the  duration  of 
any  pre-funding  period  and  the  pre- 
funding  limit  for  the  trust. 

25.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

26.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  1 0-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the  SEC, 
a  complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on . 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates  and  copies  of  the 
statements  sent  to  certificateholders. 
While  the  SEC's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
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extent  required  under  the  Securities 
Exchange  Act  of  1 9  34 . 

27.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  assets  (including 
those  purchased  by  the  trust  from  any 
pre-funding  account),  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
servicer  or  trustee  simiunarizing 
information  regarding  the  trust  and  its 
assets.  Such  statement  will  include 
information  regarding  the  trust  and  its 
assets,  including  imderlying  receivables. 
Such  statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amoimt  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Forward  Delivery  Commitments 

28.  BOSC  may  contemplate  entering 
into  forward  delivery  commitments  in 
connection  with  the  offering  of  pass- 
through  certificates.  The  utility  of 
forward  delivery  commitments  has  been 
recognized  with  respect  to  offering 
similar  certificates  backed  by  pools  of 
residential  mortgages,  and  BOSC  may 
find  it  desirable  in  the  future  to  enter 
into  such  conunitments  for  the  purchase 
of  certificates. 

Secondary  Market  Transactions 

29.  BOSC  may  attempt  to  make  a 
market  for  secxu-ities  for  which  it  is  lead 
or  co-managing  underwriter,  although  it 
is  under  no  obligation  to  do  so.  At 
times,  BOSC  will  facilitate  sales  by 
investors  who  purchase  certificates  if 
BOSC  has  acted  as  agent  or  principal  in 
the  original  private  placement  of  the 
certificates  and  if  such  investors  request 
BOSC's  assistance. 

Summary 

30.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 


(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  In  the  case  where  a  pre-funding 
account  is  used,  the  characteristics  of 
the  receivables  to  be  transferred  to  the 
trust  during  the  pre-funding  period  will 
be  substantially  similar  to  the 
characteristics  of  those  transferred  to  the 
trust  on  the  closing  date,  thereby  giving 
the  sponsor  and/or  originator  litde 
discretion  over  the  selection  process, 
and  compliance  with  this  requirement 
will  be  assured  by  the  specificity  of  the 
characteristics  and  the  monitoring 
mechanisms  contemplated  imder  the 
proposed  exemption.  In  addition, 
certain  cash  accounts  will  be 
established  to  support  the  certificate 
pass-through  rate  and  such  cash 
accounts  will  be  invested  in  short-term, 
conservative  investments;  the  pre- 
funding  period  will  be  of  a  reasonably 
short  diu'ation;  a  pre-funding  limit  will 
be  imposed;  and  any  Internal  Revenue 
Service  requirements  with  respect  to 
pre-funding  intended  to  preserve  the 
passive  income  character  of  the  trust 
will  be  met.  The  fiduciary  of  the  plans 
making  the  decision  to  invest  in 
certificates  is  thus  fully  apprised  of  the 
nature  of  the  receivables  which  will  be 
held  in  the  trust  and  has  sufiicient 
information  to  make  a  prudent 
investment  decision. 

(c)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  a  rating 
agency.  Credit  support  will  be  obtained 
to  the  extent  necessary  to  attain  the 
desired  rating; 

(d)  All  transactions  for  which  BOSC 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(e)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(f)  BOSC  anticipates  that  it  will  make 
a  secondary  market  in  certificates 
(although  it  is  under  no  obligation  to  do 
so). 

NOTICE  TO  INTERESTED  PERSONS:  The 
applicant  represents  that  because  those 
potentially  interested  participants  and 
beneficiaries  cannot  all  be  identified, 
the  only  practical  means  of  notifying 
such  participants  and  beneficiaries  of 
this  proposed  exemption  is  by  the 
publication  of  this  notice  in  the  Federal 
Register.  Comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  not  later  than  30  days  from 
the  date  of  publication  of  this  notice  of 


proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Martin  Jara  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Bankers  Trust  Company  (BTC) 

Located  in  New  York.  New  York 
[Application  Nos.  D-10838] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  proposed  granting  to  BTC  (a) 
by  the  Cheslock-Bakker  Opportxmity 
Fund,  L.P.  (the  LP)  of  security  interests 
in  (i)  the  capital  commitments  (the 
Capital  Conunitments)  and  capital 
contributions  (Capital  Contributions)  of 
certain  employee  benefit  plans  (the 
Plans)  investing  in  the  LP  and  (ii)  a 
borrower  collateral  account  to  which  all 
Capital  Contributions  will  be  deposited 
when  paid  (Borrower  Collateral 
Accoimt)  and  (b)  by  the  LP  and  by  CBA 
Real  Estate  Partners,  LLC.  a  Delaware 
limited  liability  company  (the  General 
Partner)  of  the  right  to  make  calls  for 
cash  contributions  (Contribution  Calls) 
under  the  Cheslock-Bakker  Opportunity 
Fund,  L.P.  Limited  Partnership 
Agreement  (the  Agreement),  where  BTC 
is  the  representative  of  certain  lenders 
(the  Lenders)  that  will  fund  a  so-called 
"credit  facility"  (the  Credit  Facility) 
providing  credit  to  the  LP.  and  where 
the  Lenders  are  parties  in  interest  with 
respect  to  the  Plans;  and  (2)  the 
execution  of  a  partner  agreement  and  ' 
estoppel  (the  Estoppel)  under  which  the 
Plans  agree  to  honor  the  Contribution 
Calls;  provided  that  (a)  the  proposed 
grants  and  Estoppels  are  on  terms  no 
less  favorable  to  the  Plans  than  those 
which  the  Plans  could  obtain  in  arm's- 
length  transactions  with  unrelated 
parties;  (b)  the  decisions  on  behalf  of 
each  Plan  to  invest  in  the  LP  and  to 
execute  such  Estoppels  in  favor  of  BTC 
are  made  by  a  fiduciary  which  is  not 
included  among,  and  is  independent  of 
and  unaffiliated  with,  the  Lenders  and 
BTC;  (c)  with  respect  to  Plans  that  have 
invested  or  may  invest  in  the  LP  in  the 
futiu«,  such  Plans  have  or  will  have 
assets  of  not  less  than  $100  million  and 
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Agreement,  the  LP  is  expected  to 
dissolve  in  the  year  2008.  There  are 
three  current  and  prospective  Partners 
having,  in  the  aggregate,  irrevocable, 
unconditional  capital  commitments  of 
approximately  $140  million. 

2.  The  LP  is  designed  to  invest  in  real 
estate-related  assets  including 
portfolios,  individual  assets,  privately- 
held  operating  companies,  commercial 
mortgage-backed  securities,  mezzanine 
financing  and  other  forms  of  real  estate 
related  debt,  limited  partnerships,  and 
other  joint  ventures.  As  described  in  the 
Private  Placement  Memorandum,  the  LP 
believes  that  significant  opportunities 
exist  to  achieve  superior  risk-adjusted 
returns  on  its  investments  in  excess  of 
20%  per  annum. 

3.  Proceeds  from  investments  may  be 
reinvested  to  the  extent  they  represent 
a  return  of  capital  invested  by  the  LP. 
To  the  extent  they  are  not  reinvested, 
net  proceeds  will  be  distributed  to  the 
Partners  on  a  quarterly  basis  or  more 


frequently  at  the  General  Partner's 
discretion. 

4.  The  Agreement  requires  each 
Partner  to  execute  a  subscription 
agreement  that  obligates  the  Partner  to 
make  contributions  of  capital  up  to  a 
specified  maximum.  The  Agreement 
requires  Partners  to  make  Capital 
Contributions  to  fulfill  this  obligation 
upon  receipt  of  notice  from  the  General 
Partner.  Under  the  Agreement,  the 
General  Partner  may  make  Contribution 
Calls  up  to  the  total  amount  of  a 
Partner's  Capital  Commitment  upon  10 
business  days'  notice,  subject  to  certain 
limitations.  The  Partners'  Capital 
Commitments  are  structured  as 
unconditional,  binding  commitments  to 
contribute  capital  when  Contribution 
Calls  are  made  by  the  General  Partner. 
In  the  event  of  a  default  by  a  Partner,  the 
LP  may  exercise  any  of  a  number  of 
specific  remedies. 

The  Partners  constituting  over  90%  of 
the  equity  interests  and  their 
investments  in  the  LP  are: 
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financings,  including  an  agreement  to 
honor  Contribution  Calls 
unconditionally. 

6.  BTC  will  become  agent  for  a  group 
of  Lenders  providing  a  $25  million 
revolving  Credit  Facility  to  the  LP.  BTC 
will  also  be  a  participating  Lender. 
Some  of  the  Lenders  may  be  parties  in 
interest  with  respect  to  some  of  the 
Plans  that  invest  in  the  LP  by  virtue  of 
such  Lenders'  (or  their  affiliates') 
provisions  of  fiduciary  or  other  services 
to  such  Plans  with  respect  to  assets 
other  than  the  Plans'  interests  in  the  LP. 
BTC  is  requesting  an  exemption  to 
permit  the  Plans  to  enter  into  security 
agreements  with  BTC,  as  the 
representative  of  the  Lenders,  whereby 
such  Plans'  Capital  Commitments  and 
Capital  Contributions  to  the  LP  will  be 
used  as  collateral  for  loans  made  under 
the  Credit  Facility  to  the  LP.  when  such 
loans  are  funded  by  Lenders  who  are 
parties  in  interest  to  one  or  more  of  the 
Plans.  However,  BTC  represents  that 
neither  it  nor  any  Lender  will  act  in  any 
fiduciary  capacity  for  the  decision  made 
by  any  of  the  Plans  to  invest  in  the  LP 
(as  discussed  in  Paragraph  13,  below). 

The  Credit  Facility  will  be  used  to 
provide  inunediate  funds  for  real  estate 
acquisitions  made  by  the  LP,  as  well  as 
for  the  payment  of  LP  expenses. 
Repayments  will  be  secured  generally 


by  the  LP  from  the  Partners'  Capital 
Contributions  and  Contribution  Calls  on 
the  Partners'  Capital  Commitments.  The 
Credit  Facility  is  intended  to  be 
available  until  May  31,  2002.  The  LP 
can  use  its  credit  under  the  Credit 
Facility  either  by  direct  or  indirect 
borrowings,  by  requesting  guaranties,  or 
by  requesting  that  letters  of  credit  be 
issued.  All  Lenders  will  participate  on 
a  pro  rata  basis  with  respect  to  all  cash 
loans,  guaranties  or  letters  of  credit  up 
to  the  maximum  of  the  Lenders' 
respective  commitments.  All  such  loans, 
guaranties  and  letters  of  credit  will  be 
issued  to  the  LP,  or  an  entity  in  which 
the  LP  owns  a  direct  or  indirect  interest 
(a  Qualified  Borrower),  and  not  to  any 
individual  Partner.  All  payments  of 
principal  and  interest  made  by  the  LP  or 
a  Qualified  Borrower  will  be  allocated 
pro  rata  among  all  Lenders. 

7.  The  Credit  Facility  will  be  a 
recourse  obligation  of  the  LP,  the 
repayment  of  which  is  secured 
primarily  by  the  grant  of  a  security 
interest  to  BTC,  as  agent  under  the 
Credit  Facility  for  the  benefit  of  the 
Lenders,  from  the  LP,  in  (a)  the  Partners' 
Capital  Commitments  and  Capital 
Contributions:  and  (b)  the  Borrower 
Collateral  Account.  In  addition,  the  LP 
and  the  General  Partner  will  grant  BTC, 
as  agent  under  the  Credit  Facility  for  the 
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benefit  of  the  Lenders,  a  security 
interest  in  the  right  to  Contribution 
Calls  under  the  Agreement.  The 
Borrower  Collateral  Account  will  be 
assigned  to  BTC  to  secure  repayment  of 
the  indebtedness  incurred  under  the 
Credit  Facility.  BTC  has  the  right  to 
apply  any  or  all  funds  in  the  Borrower 
Collateral  Account  toward  payment  of 
the  indebtedness  in  any  manner  it  may 
elect.  The  Capital  Commitments  are 
fully  recourse  to  all  the  Partners  and  to 
the  General  Partner.  In  the  event  of 
default  under  the  Credit  Facility,  the 
ageiit  (i.e.,  BTC)  has  the  right  to  make 
Contribution  Calls  imilaterally  on  the 
Partners  to  pay  their  unfunded  Capital 
Commitments,  and  will  apply  cash 
received  from  such  Contribution  Calls  to 
any  outstemding  debt. 

8.  Under  the  Credit  Facility,  each 
Partner  that  is  a  Plan  will  execute  an 
acknowledgment  (the  Estoppel) 
pursuant  to  which  it  acknowledges  that 
the  LP  and  the  General  Partner  have 
pledged  and  assigned  to  BTC,  for  the 
benefit  of  each  Lender  which  may  be  a 
party  in  interest  (as  defined  in  Act 
section  3(14))  of  such  Partner,  all  of 
their  rights  imder  the  Agreement 
relating  to  Capital  Commitments  and 
Contribution  Calls.  The  Estoppel  will 
include  an  acknowledgment  and 
covenant  by  the  Plan  that,  if  an  event  of 
default  exists,  such  Plan  will 
imconditionally  honor  any  Contribution 
Call  made  by  BTC  in  accordance  with 
the  Agreement  up  to  the  unfunded 
Capital  Conunitment  of  such  Plan  to  the 
LP. 

9.  The  applicant  represents  that  at  the 
present  time  the  Kodak  Retirement 
Income  Trust  (the  Kodak  Trust)  holds 
the  assets  of  one  defined  benefit  plan, 
the  Kodak  Retirement  Income  Plan  (the 
Kodak  Plan),  which  owns  an  interest  in 
the  LP.  The  Kodak  Trust  has  made  a 
capital  conunitment  of  $30  million  to 
the  LP.  The  applicant  states  that  some 
of  the  Lenders  may  be  parties  in  interest 
with  respect  to  the  Kodak  Plan  by  virtue 
of  such  Lenders'  (or  their  affiliates') 
provision  of  fiduciary  services  to  the 
Kodak  Plan  with  respect  to  Kodak  Trust 
assets  other  than  its  limited  partnership 
interests  in  the  LP.  The  total  number  of 
participants  in  the  Kodak  Plan  is 
approximately  99,000,  and  the 
approximate  fair  market  value  of  the 
total  assets  of  the  Kodak  Plan  held  in 
the  Kodak  Trust  as  of  December  31, 
1997  is  $7  billion. 

The  applicant  represents  that  the 
fiduciary  generally  responsible  for 
investment  decisions  in  real  estate 
matters  on  behalf  of  the  Kodak  Plan  is 
the  Kodak  Retirement  Income  Plan 
Committee  (the  Kodak  Plan  Committee), 
which  was  responsible  for  reviewing 


and  authorizing  the  investment  in  the 
LP.  The  Kodak  Plan  Committee  is 
composed  of  individuals  who  are 
officers  of  Eastman  Kodak  Company, 
and  such  individuals  are  independent  of 
BTC  and  the  other  Lenders  (as  discussed 
in  Paragraph  13,  below). 

10.  The  applicant  represents  that  the 
Kodak  Plan  is  currently  the  only 
employee  benefit  plan  subject  to  the  Act 
that  is  a  Partner  of  the  LP  which 
requires  the  relief  to  be  provided  by  the 
exemption  proposed  herein.  Two  other 
Partners,  the  General  Motors  Hourly 
Rate  Employees  Pension  Trust  and  the 
General  Motors  Salaried  Employees 
Pension  Trust  (the  GM  Trusts),  are 
master  trusts  for  certain  qualified  plans 
sponsored  by  the  General  Motors 
Corporation  and  its  affiliates,  which  are 
covered  by  the  Act.  However,  the 
applicant  has  received  a  representation 
from  the  relevant  independent  fiduciary 
for  the  GM  Trusts  that  the  investment  in 
the  LP  by  the  GM  Trusts  qualifies  for  the 
protections  set  forth  in  Prohibited 
Transaction  Exemption  96-23  (PTE  96- 
23,  61  FR  15975,  April  10,  1996),  the 
class  exemption  for  transactions  by  a 
plan  with  certain  parties  in  interest 
where  such  plan's  assets  are  managed 
by  an  in-house  asset  manager.  ^3  The 
applicant  states  that  it  is  possible  that 
one  or  more  other  Plans  will  become 
Partners  of  the  LP  in  the  future.  Thus, 
the  applicant  requests  relief  for  any 
such  Plan  under  this  proposed 
exemption,  provided  the  Plan  meets  the 
standards  and  conditions  set  forth 
herein.  In  this  regard,  such  Plan  must  be 
represented  by  a  fiduciary  independent 
of  the  General  Partner,  the  Lenders  and 
BTC.  Furthermore,  the  General  Partner, 
who  also  must  be  independent  of  the 
Lenders  and  BTC,  must  receive  from  the 
Plan  one  of  the  following: 

(1)  a  representation  letter  irom  the 
applicable  fiduciary  with  respect  to 
such  Plan  substantially  identical  to  the 
representation  letter  submitted  by  the 
fiduciary  of  the  Kodak  Plan,  in  which 
case  this  proposed  exemption,  if 
granted,  will  apply  to  the  investments 
made  by  such  Plan  if  the  conditions 
required  herein  are  met;  or 

(2)  evidence  that  such  Plan  is  eligible 
for  a  class  exemption  ^^  or  has  obtained 


"  In  this  regard,  the  Department  is  providing 
no  opinion  in  this  proposed  exemption  as  to 
whether  the  investment  in  the  LP  by  the  GM  Trusts 
meets  all  of  the  conditions  required  for  relief  under 
PTE  96-23. 

^*  For  example,  in  addition  to  the  relief 
provided  by  PTE  96-23  noted  above.  PTE  84-14  (49 
FR  9497,  March  13. 1984)  permits,  under  certain 
conditions,  parties  in  interest  to  engage  in  various 
transactions  vtrith  plans  whose  assets  are  managed 
by  a  "qualified  professional  asset  manager"  (QPAM) 
who  is  independent  of  the  parties  in  interest  (with 


an  individual  exemption  from  the 
Department  covering  the  potential 
prohibited  transactions  which  are  the 
subject  of  this  proposed  exemption. 

11.  BTC  represents  that  the  LP  has 
obtained  an  opinion  of  counsel  as  of 
June  8,  1999  that  the  LP  constitutes  an 
"operating  company"  under  the 
Department's  plan  asset  regulations  (see 
29  CFR  2510.3-101(c)l  and  further  states 
that  the  General  Partner  is  required 
under  the  Agreement  to  use  its  best 
efforts  to  cause  the  LP  to  conduct  its 
affairs  so  as  to  constitute  an  "operating 
company."  25 

12.  BTC  represents  that  the  Estoppel 
constitutes  a  form  of  credit  security 
which  is  customary  among  financing 
arrangements  for  real  estate  limited 
partnerships  or  limited  liability 
companies,  wherein  the  financing 
institutions  do  not  obtain  security 
interests  in  the  real  property  assets  of 
the  partnership  or  limited  liability 
companies.  BTC  also  represents  that  the 
obligatory  execution  of  the  Estoppel  by 
the  Partners  for  the  benefit  of  the 
Lenders  was  fully  disclosed  in  the 
Private  Placement  Memorandum  as  a 
requisite  condition  of  investment  in  the 
LP  during  the  private  placement  of  the 
partnership  interests.  BTC  represents 
that  the  only  direct  relationship  with 
respect  to  the  LP  between  any  of  the 
Partners  and  any  of  the  Lenders  is  the 
execution  of  the  Estoppel.  All  other 
aspects  of  the  transaction,  including  the 
negotiation  of  all  terms  of  the  Credit 
Facility,  are  exclusively  between  the 
Lenders  and  the  LP.  BTC  represents  that 
the  proposed  execution  of  the  Estoppel 
will  not  affect  the  ability  of  the  Kodak 
Trust  to  withdraw  from  investment  and 
participation  in  the  LP.  ^'^  The  only  Plan 


certain  limited  exceptions)  and  meets  specified 
financial  standards. 

"  The  Department  notes  that  the  term 
"operating  company"  as  used  in  the  Department's 
plan  asset  regulation  cited  above  includes  an  entity 
that  is  considered  a  "real  estate  operating 
company"  as  described  therein  (see  29  CFR  2S10.3- 
101(e)).  However,  the  Department  expresses  no 
opinion  in  this  proposed  exemption  regarding 
whether  the  LP  would  be  considered  either  an 
operating  company  or  a  real  estate  operating 
company  under  such  regulations.  In  this  regard,  the 
Department  notes  that  it  is  providing  no  relief  for 
either  internal  transactions  involving  the  operation 
of  the  LP  or  for  transactions  involving  third  parties 
other  than  the  specific  relief  proposed  herein.  In 
addition,  the  Department  encourages  potential  Plan 
investors  and  their  independent  fiduciaries  to 
carefully  examine  all  aspects  of  the  LP's  proposed 
real  estate  investment  program  in  order  to 
determine  whether  the  requirements  of  the 
Department's  regulations  will  be  met. 

2"  In  this  regard,  the  Department  cautions  Plan 
fiduciaries  to  fully  understand  all  aspects  of  the 
Agreement,  including  the  terms  of  the  Estoppel, 
prior  to  making  any  capital  commitments  to  the  LP. 
The  Department  notes  that  section  404(a)  of  the  Act 
requires,  among  other  things,  that  a  nduciar>'  of  a 
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assets  to  be  affec  :ed  by  the  proposed 
transactions  are  i  iny  funds  which  must 
be  contributed  tc  the  LP  in  accordance 
with  requiremen  ts  under  the  Agreement 
to  make  Contribi  ition  Calls  to  honor  a 
Partner's  Capital  Commitments. 

13.  BTC  represents  that  neither  it  nor 
any  Lender  acts  )r  has  acted  in  any 
fiduciary  capacii  y  with  respect  to  the 
Kodak  Trust's  inifestment  in  the  LP  and 
that  BTC  is  inde  »endent  of  and 
unrelated  to  the  Iduciary  responsible 
for  authorizing  a  id  overseeing  the 
Kodak  Trust's  int^estment  in  the  LP  (the 
Kodak  Trust  Fid  iciary).  The  Kodak 
Trust  Fiduciary  s  the  Kodak  Plan 
Committee.  The  Codak  Trust  Fiduciary 
represents  that  il  s  authorization  of 
Kodak  Trust  invi  (stments  in  the  LP  was 
free  of  any  influ<  nee,  authority  or 
control  by  the  L«  nders,  including  BTC. 
The  Kodak  Trusi  Fiduciary  states  that 
the  Kodak  Trust  s  investments  in,  and 
Capital  Commiti  lents  to,  the  LP  were 
made  with  the  k  lowledge  that  each 
Partner  would  b(  (  required  subsequently 
to  grant  a  security  interest  in 
Contribution  Cals  and  Capital 
Commitments  to  the  Lenders  and  to 
honor  unconditionally  Contribution 
Calls  made  on  b<  half  of  the  Lenders 
without  recourse  to  any  defenses  against 
the  General  Part)  ler.  The  Kodak  Trust 
Fiduciary  repres  jnts  that  it  is 
independent  of  <  nd  unrelated  to  BTC 
and  the  Lenders  and  that  the  investment 
by  the  Kodak  Tr  ist  for  which  the  Kodak 
Trust  Fiduciary  s  responsible  continues 
to  constitute  a  fa  vorable  investment  for 
the  Kodak  Plan  |  larticipating  in  the 
Kodak  Trust.  Th ;  Kodak  Trust  Fiduciary 
represents  furth*  r  that  the  execution  of 
the  Estoppel  is  i:  i  the  best  interests  and 
protective  of  the  participants  and 
beneficiaries  of  I  he  Kodak  Plan. 

In  the  event  ai  lother  Plan  proposes  to 
become  a  Partne  r,  the  applicant 
represents  that  i  will  require 
representations  \  o  be  made  by  such 
Plan's  independ  jnt  fiduciary  that  are 
similar  to  those  hat  have  been  made  by 
the  Kodak  Trust  Fiducieu^  on  behalf  of 
the  Kodak  Plan.  In  addition,  any  Plan 
proposing  to  bee  ome  a  Partner  in  the 
future  and  need:  ng  to  avail  itself  of  the 
exemption  prop  )sed  herein  will  have 
assets  of  not  less  than  SlOO  million,  ^^ 
and  not  more  th  m  5%  of  the  assets  of 
such  Plan  will  b  3  invested  in  the  LP.  As 
noted  in  paragra  ph  9  above,  the  Kodak 
Plan  has  total  as  lets  which  exceed  $100 


plan  act  prudently  w  hen  making  investment 
decisions  for  the  pla 

^'In  the  case  of 
a  single  employer  or 
employers,  the  asset 
commingled  basis.  ( 
SlOO  million  threshed 
aggregate  assets  of  a 


Itiple  plans  maintained  by 
single  controlled  group  of 
of  which  are  invested  on  a 
g..  through  a  master  trust),  this 

will  be  applied  to  the 
such  plans. 


million  and  has  committed  amoimts  to 
the  LP  which  are  less  than  5%  of  its 
total  assets. 

14.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  The  Kodak  Plan's 
investment  in  the  LP  was  authorized 
and  is  overseen  by  the  Kodak  Trust 
Fiduciary,  which  is  independent  of  the 
Lenders  and  BTC,  and  other  Plan 
investments  in  the  LP  from  other 
employee  benefit  plans  subject  to  the 
Act  will  be  authorized  and  monitored 
by  independent  Plan  fiduciaries;  (2) 
none  of  the  Lenders  (including  BTC) 
had  any  influence,  authority  or  control 
with  respect  to  the  Kodak  Trust's 
investment  in  the  LP  or  the  Kodak 
Trust's  execution  of  the  Estoppel;  (3)  the 
Kodak  Trust  Fiduciary  invested  in  the 
LP  on  behalf  of  the  Kodak  Plan  with  the 
knowledge  that  the  Estoppel  is  required 
of  all  Partners  investing  in  the  LP,  and 
all  other  Plan  fiduciaries  that  invest 
their  Plan's  assets  in  the  LP  will  be 
treated  the  same  as  other  Partners  are 
currently  treated  with  regard  to  the 
Estoppel;  (4)  any  Plan  which  has 
invested  or  may  invest  in  the  LP  in  the 
future,  which  needs  to  avail  itself  of  the 
exemption  proposed  herein,  has  or  will 
have  assets  of  not  less  than  $100 
million,  ^^  and  not  more  than  5%  of  the 
assets  of  any  such  Plan  are  or  will  be 
invested  in  the  LP;  and  (5)  the  General 
Partner  of  the  LP  is  independent  of  BTC, 
the  Lenders  and  the  Plans. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Bay  Internists,  Inc.  Profit  Sharing  Plan 
(the  Plan) 

Located  in  Kilmarnock,  Virginia 
[Application  No.  0-10847) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  certain  unimproved  real 
property  (the  Property)  located  in 
Kilmarnock,  Virginia,  to  Bay-Med,  a 


=*See  footnote  4,  ibid. 


general  partnership  which  is  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  satisfied: 

(a)  the  proposed  sale  is  a  one-time 
cash  transaction; 

(b)  the  Plan  receives  the  current  fair 
market  value  for  Property,  as  established 
at  the  time  of  the  sale  by  an 
independent,  qualified  appraiser;  and 

(c)  the  Plan  pays  no  commissions  or 
other  expenses  associated  with  the  sale. 

Siunmary  of  Facts  and  Representations 

1 .  The  Plan  was  established  on  April 
30,  1980,  and  was  amended  and  restated 
effective  July  1,  1989.  The  Plan  is  a 
defined  contribution  plan.  As  of  June 
30,  1998,  the  Plan  had  19  participants. 
As  of  June  30,  1999,  the  Plan  had 
$822,451  in  total  assets.  Bay  Internists 
Inc.  (Bay)  is  the  sponsor  of  the  Plan.  The 
Plan's  trustees  are  Dr.  Charles  D.  Price 
(Dr.  Price)  and  Steven  F.  Glessner.  Bay 
was  established  on  July  10,  1978,  and  is 
a  professional  subchapter  "C"  State  of 
Virginia  medical  corporation 
specializing  in  internal  medicine. 

Bay-Med  was  established  on  May  23, 
1985,  for  the  purpose  of  building  and 
maintaining  the  building  in  which  Bay 
now  conducts  its  medical  practice  (the 
Bay  Office).  Bay-Med  is  a  State  of 
Virginia  general  partnership  comprised 
of  the  physician-stockholders  in  Bay, 
the  Plan  sponsor.  Foiu-  physician 
partners  in  Bay-Med  have  a  16.67% 
partnership  shwe,  and  Dr.  Price  has  a 
33.32%  partnership  share  in  Bay-Med. 

2.  On  May  2,  1986,  the  Plan 
purchased  the  Property  from  the  Town 
of  Kilmarnock,  Virginia,  an  unrelated 
third  party,  for  $15,000  in  cash.  The 
Property  is  an  approximately  1.5  acre 
parcel  of  unimproved  real  property 
located  on  DMV  Drive  in  Kilmarnock, 
Virginia.  The  Property  is  adjacent  to  the 
Bay's  corporate  offices  (i.e.,  the  Bay 
Office). 29  It  is  represented  that  the  Plan 
trustees  made  the  decision  to  purchase 
the  Property  as  a  investment  for  the 
Plan.  The  Plan  trustees  thought  that  the 
Property  would  be  a  good  investment 
for  the  Plan  because  it  could  be 
developed  in  the  future  and  would  be 
marketable  to  third  parties.  At  the  time 
of  purchase,  the  Property  represented 
approximately  25%  of  the  Plan's  total 
assets.  The  applicant  represents  that  as 
of  June  30,  1998,  the  Property 
represented  less  than  6%  of  the  total 
value  of  the  Plan's  assets. 

3.  The  applicant  represents  that  since 
it  was  originally  acquired  by  the  Plan, 


2"  The  Department  is  not  providing  any  opinion 
in  this  proposed  exemption  as  to  whether  the 
acquisition  and  holding  of  the  Property  by  the  Plan 
violated  any  of  the  provisions  of  Part  4  of  Title  I 
of  the  Act. 
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the  Property  has  not  been  used  or  leased 
by  anyone,  including  any  parties  in 
interest  described  herein.  Since  it  was 
originally  acquired  by  the  Plan  in  1986, 
the  Property  has  not  been  an  income- 
producing  asset. 

4.  The  Property  was  appraised  on 
November  1, 1999  (the  Appraisal).  The 
Appraisal  was  prepared  by  Sandra 
Hargett  (Ms.  Hargett),  who  is  an 
independent  Virginia  state  certified 
appraiser.  Ms.  Hargett  was  assisted  by 
George  W.  Yeatman  (Mr.  Yeatman, 
collectively;  the  Appraisers).  Ms. 
Hargett  and  Mr.  Yeatman  are  with  Bay 
Appraisal  Co.,  located  at  111  N.  Main 
Street  in  Kilmarnock,  Virginia. 

The  Appraisers  relied  primarily  on 
the  market  approach,  with  an  analysis  of 
recent  sales  of  similar  properties  in  the 
local  geographic  area,  to  value  the 
Property.  The  Appraisers  determined 
that  the  fair  market  value  of  the  Property 
was  $48,000,  as  of  November  1,  1999.3" 
Because  the  Property  is  adjacent  to  the 
Bay  Office,  the  Appraisers  considered 
whether  this  adjacency  factor  merits  a 
premium  above  the  Property's  fair 
market  value  for  a  sale  of  the  Property 
to  Bay-Med.  In  this  regard,  the 
Appraisers  state  that  the  Bay  Office  has 
vacant  sites  on  each  side.  Further,  due 
to  the  large  amount  of  land  available  in 
the  vicinity  and  because  the  Bay  Office 
currently  is  very  large,  the  Appraisers 
represent  that  there  is  no  data  which 
supports  adding  a  premium  to  the  fair 
market  value  of  the  Property  because  of 
the  adjacency  to  the  Bay  Office. 

5.  The  applicant  proposes  that  Bay- 
Med  purchase  the  Property  from  the 
Plan  in  a  one-time  cash  transaction.  The 
applicant  represents  that  the  proposed 
transaction  would  be  in  the  best  interest 
and  protective  of  the  Plan  because  the 


3"  The  Appraisers  state  that  the  Property  is 
currently  zoned  for  commercial  use  and  the 
Appraisal  is  contingent  on  the  Property  meeting  all 
relevant  local,  state  and  federal  regulations  for  a 
suitable  business  site.  The  Appraisers  also  state  that 
the  valuation  conclusions  of  the  Appraisal  are 
based  on  the  highest  and  best  use  of  the  land. 


Plan  will  pay  no  expenses  or 
commissions  associated  with  the  sale. 

Bay-Med  will  pay  the  Plan  the  current 
fair  market  value  for  the  Property,  as 
established  by  an  independent  qualified 
appraiser  at  the  time  of  the  transaction. 
The  proposed  sale  of  the  Property  to 
Bay-Med  will  increase  the  liquidity  of 
the  Plan's  portfoHo,  will  enable  the 
trustees  to  diversify  the  assets  of  the 
Plan,  and  will  enable  the  Plan  to  sell  an 
illiquid,  non-income  producing  asset. 
The  applicant  maintains  that  Bay-Med 
does  not  have  any  specific  plans  for  the 
development  or  future  sale  of  the 
Property  at  this  time. 

6.  In  sxmimary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutor>'  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  Plan  will  receive  the  current 
fair  market  value  for  each  Property 
established  at  the  time  of  the  sale  by  an 
independent,  qualified  appraiser; 

(c)  the  Plan  will  pay  no  expenses  or 
commissions  associated  with  the  sale; 
and 

(d)  the  sale  will  provide  the  Plan  with 
liquidity  and  enable  the  Plan  to  reinvest 
the  proceeds  of  the  sale  in  financial 
instruments  that  will  provide  greater 
returns. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 


not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  8th  day  of 
March,  2000. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
[FR  Doc.  00-6047  Filed  3-13-00;  8:45  am] 
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Presidential  Documents 


Notice  of  March  13,  2000 
Continuation  of  Iran  Emergency 


On  March  15,  1995,  by  Executive  Order  12957,  I  declared  a  national  emer- 
gency v^rith  respect  to  Iran  pursuant  to  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States  constituted  by 
the  actions  and  policies  of  the  Government  of  Iran,  including  its  support 
for  international  terrorism,  efforts  to  undermine  the  Middle  East  peace  proc- 
ess, and  acquisition  of  weapons  of  mass  destruction  and  the  means  to 
deliver  them.  On  May  6,  1995,  I  issued  Executive  Order  12959  imposing 
more  comprehensive  sanctions  to  further  respond  to  this  threat,  and  on 
August  19,  1997,  I  issued  Executive  Order  13059  consolidating  and  clarifying 
these  previous  orders.  The  last  notice  of  continuation  was  published  in 
the  Federal  Register  on  March  12, 1999. 

Because  the  actions  and  policies  of  the  Government  of  Iran  continue  to 
threaten  the  national  security,  foreign  policy,  and  economy  of  the  United 
States,  the  national  emergency  declared  on  March  15,  1995,  must  continue 
in  effect  beyond  March  15,  2000.  Therefore,  in  accordance  with  section 
202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing 
the  national  emergency  with  respect  to  Iran.  Because  the  emergency  declared 
by  Executive  Order  12957  constitutes  em  emergency  separate  from  that  de- 
clared on  November  14,  1979,  by  Executive  Order  12170,  this  renewal  is 
distinct  from  the  emergency  renewal  of  November  1999.  This  notice  shall 
be  published  in  the  Federal  Register  and  transmitted  to  the  Congress. 
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THE  WHITE  HOUSE, 
March  13,  2000. 
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25 

39 11006, 

11942,  12489, 

71 12153. 

255 


11204. 
12071, 
12077, 
12084, 
,12463 
11461, 
12917, 
13671. 


11505, 
12957 
12957. 
13705 


.13666 
10934, 
11459, 
12072, 
12080, 
12085, 
,13668 
11866, 
12918 
13673 

.13703 
11940, 
13251 
13704, 
13707 
.11009 


15  CFR 

734 


.12919 


738. 
740. 
742. 
743. 
744. 
748. 
774. 


16CFR 

1615 

1616 

1630 

163% 

1632 

Proposed  Rules: 

307 

312 

313 


17CFR 

1 

4 

200 

240 

242 

Proposed  Rules: 
4 


.1 


...12466 
#939,  12938 
...12469 
...13235 
...13235 


.1 


228. 
229. 
230. 
232. 
239. 
240. 
248. 
249. 
250. 
259. 
260. 
269. 
270. 
274. 


18CFR 

35 

157 


19CFR 

12 


20CFR 

404 

416 


21  CFR 

20 

101 

176 

558 

640 

868 

870 

1301 

1308 


Proposed  Rules: 

314 


22  CFR 

Proposed  Rules: 
22 


23  CFR 

1340 

24  CFR 

Proposed  Rules: 
81 
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.12919 
12919 
.12919 
.12919 
.12919 
.12919 
.12919 


.12924 
.12924 
.12929 
.12929 
.12935 

.11944 
.11947 
.11174 


253, 
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11507 
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.13253 
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990 11525 

26  CFR 

1 11205,  11467,  12471 

301 11211,  11215 

602 11205,  11211,  11215 

Proposed  Rules: 

1 11012,  11269 

301 11271,  11272 

27  CFR 

4 11889 

5 11889 

7 11889 

16 11889 

Proposed  Rules: 

4 12490 

29  CFR 

Proposed  Rules: 

1614 11019 

1910 11948.  13254 

30  CFR 

202 11467 

206 .'.11467 

Proposed  Rules: 

914 11950,  12492 

31  CFR 

103 13683 

33  CFR 
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183 10943 

Proposed  Rules: 

100 11274 

175 11410 
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181 11410 

183 11410 

34  CFR 

1100 11894 

36  CFR 

701 11735.  11736 

Proposed  Rules: 

212 11680 

261 11680 

295 11680 

1190 12493 

1191 12493 

38  CFR 

3 12116 

21 12117,  13893 

Proposed  Rules: 

3 13254 

39  CFR 

111 12946 

Proposed  Rules: 

20 11023 

111 13258 

952 13707 


40  CFR 

51 11222 

52 10944,  11468,  12118, 

12472.  12474,  12476,  12481, 
12948,  13239,  13694 

60 13242 

63 11231 

68 13243 

86 11898 

141 11372 

180 10946,  11234,  11243, 

11736,  12122,  12129 

262 12378 

300 13697 

Proposed  Rules: 

51 11024 

52 11027,  11275,  11524, 

12494,  12495,  12499,  12958, 
13260,  13709 

63 11278 

141 11372 

438 11755 

503 11278 

42  CFR 

Proposed  Rules: 

410 13082 

43  CFR 

3500 11475 

45  CFR 

612 11740 

613 11740 

46  CFR 

28 10943 

30 10943 

32 10943 

34 10943 

35 10943 

38 10943 

39 10943 

54 10943 

56 10943 

58 10943 

61 10943 

63 10943 

76 10943 

77 10943 

78 10943 

91 11904 

92 10943 
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96 10943 

97 10943 
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108 10943 
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111 10943 
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115 11904 

119 10943 
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132 11904 
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134 11904 
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154 10943 

160 10943 

161 10943 

162 10943 

163 10943 


164 10943 

170 10943 

174 10943 

175 10943 

182 10943 

189 11904 

190 10943 

193 10943 

195 10943 

199 10943,  11904 

Proposed  Rules: 

2 11410 

10 11410 

15 11410 

24 11410 

25 11410 

26 11410 

28 11410 

30 11410 

70 11410 

90 11410 

114 11410 

169 11410 

175 11410 

188 11410 

199 11410 

47  CFR 

27 12483 

54 12135 

73 11476,  11477,  11750, 

13250 

76 12135 

Proposed  Rules: 

73 11537,  11538.  11539, 

11540,  11541,  11955,  12155, 
13260,  13261 

48  CFR 

Ch.5 11246 

1806 12484 

1808 12484 

1811 12484 

1813 12484 

1815 12484 

1825 12484 

1835 12484 

1837 12484 

1842 12484 

1848 12484 

1851 12484 

2409 12950 

Proposed  Rules: 

Ch.9 13416 

49  CFR 

193 10950 

385 11904 

571 11751 

572 10961 

Proposed  Rules: 

Chi 11541 

40 13261 

171 11028 

172 11028 

173 11028 

174 11028 

175 11028 

176 11028 

177 11028 

178 11028 

179 11028 

180 11028 

50  CFR 

648 11478,  11909 
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16 11756 
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216 11542 
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REMINDERS 

The  items  in  this 
editorially  compiled 
to  Federal  Registei 
Inclusion  or  exclusitxi 
this  list  has  no  legf  I 
significance. 


were 
as  an  aid 
users, 
from 


RULES  GOING  INTO 
EFFECT  MARCif  14,  2000 


DEFENSE  DEPARJnMENT 

Vocational  rehabilit  ition  and 
education: 

Veterans  educatton — 
Educational  assistance 
test  prograrr|,  increased 
allowances:  published 
3-14-00        f 

ENVIRONMENTAUJ 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  coitingency 
plan — 

National  prioril  es  list 
update;  pubished  3-14- 
00 
FEDERAL  HOUSIIIG 
RNANCE  BOARD 
Federal  home  loar  bank 
system: 

Corporate  goverince 
responsibilities!  devolution; 
published  3-14-00 
HEALTH  AND  HUpMAN 
SERVICES  DEPA^MENT 
Food  and  Drug 
Administration 
Biological  products: 
Albumin  (human  i,  plasma 
protein  fraction  (human), 
and  immune  ( lobulin 
(human);  pubifshed  3-14- 
00 
Food  additives: 
Paper  and  papeirtxjard 
components— 
Polyamidoami  ie- 
ethyleneimitie- 
epichlorohydnn  resin; 
published  3  14-00 
PERSONNEL  MA^IAGEMENT 
OFRCE 

Health  and  counseling 
programs,  Fedefal 
employees: 

Child  care  costi  for  lower 
income  empk  yees; 
appropriated   unds  use; 
published  3-1 1-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  dire:tives: 
Bell:  published  2-28-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabi  tation  and 
education: 


Veterans  education — 
Educational  assistance 
test  program;  increased 
allowances;  published 
3-14-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washington; 
comments  due  by  3-20- 
00;  published  1-19-00 
Meats,  prepared  meats,  and 
meat  products;  grading, 
certification,  and  standards: 
Federal  meat  grading  and 
certification  services;  fee 
changes;  comments  due 
by  3-20-00;  published  1- 
20-00 
Olives  grown  in — 
Calrfomia;  comments  due  by 
3-20-00;  published  1-19- 
00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Ports  of  entry — 
Dayton,  OH;  port 
designated  for 
exportation  of  horses; 
comments  due  by  3-20- 
00;  published  2-17-00 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Peanuts;  comments  due  by 
3-20-00;  published  2-18- 
00 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  comments  due  by 
3-20-00;  published  2-18- 
00 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Salmon;  comments  due 
by  3-20-00;  published 
3-3-00 


CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Household  products 
containing  low-viscosity 
hydrocartwns; 
comments  due  by  3-20- 
00;  published  1-3-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Privacy  Act;  implementation; 
comments  due  by  3-20-00; 
published  1-20-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 
Privacy  Act;  implementation: 
National  Reconnaissance 
Office;  comments  due  by 
3-20-00;  published  1-19- 
00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-20-00;  published  2-17- 
00 
Illinois;  comments  due  by  3- 
20-00;  published  2-17-00 
Indiana;  comments  due  by 
3-24-00;  published  2-23- 
00 
Missouri;  comments  due  by 
3-20-00;  published  2-17- 
00 
North  Carolina;  comments 
due  by  3-20-00;  published 
2-17-00 
Virginia;  comments  due  by 
3-20-00;  published  2-17- 
00 
Pesticide  programs: 
Pesticide  container  and 
containment  standards; 
comments  due  by  3-20- 
00;  published  2-24-00 
Pesticides  and  ground  water 
strategy;  State 
management  plan 
regulation;  comments  due 
by  3-24-00;  published  2- 
23-00 
Sewage  sludge;  use  or 
disposal  standards: 
Dioxin  and  dioxin-like 
compounds;  numeric 
concentration  limits; 
comments  due  by  3-23- 
00;  published  3-2-00 
Solid  wastes: 
Municipal  solid  waste  landfill 
permit  programs; 


adequacy 
determinations — 
Tennessee;  comments 

due  by  3-24-00; 

published  2-23-00 
Tennessee;  comments 

due  by  3-24-00; 

published  2-23-00 
Tennessee;  comments 

due  by  3-24-00; 

published  2-23-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 

Georgia  and  South  Carolina; 
comments  due  by  3-23- 
00;  published  2-16-00 

Pennsylvania  and  South 
Dakota;  comments  due  by 
3-20-00;  published  3-8-00 

Vermont;  comments  due  by 
3-23-00;  published  2-16- 
00 

Washington  and  Kentucky; 
comments  due  by  3-20- 
00;  published  2-16-00 

FEDERAL  RESERVE 
SYSTEM 

Labor  relations;  unfair  labor 
practice  procedures; 
comments  due  by  3-20-00; 
published  1-18-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 
Federal  property  management: 
Aviation,  transportation,  and 
motor  vehicles — 
Transportation  payment 
and  audit;  comments 
due  by  3-23-00; 
published  2-22-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 

Drug  products  discontinued 
from  sale  for  reasons  of 
safety  or  effectiveness; 
list;  comments  due  by  3- 
20-00;  published  1-4-00 

Over-the-counter  drugs 
classification  as  generally 
recognized  as  safe  and 
effective  and  not 
misbranded;  additional 
criteria  and  procedures; 
comments  due  by  3-22- 
00;  published  12-20-99 
Medical  devices: 

Premartcet  notification; 
substantially  equivalent 
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premarket  notification; 
redacted  version 
requirement;  comments 
due  by  3-22-00;  published 
12-21-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Inpatient  Disproportionate 
Share  (DSH)  Hospital 
adjustment  calculation — 
States  with  section  1115 
expansion  waivers; 
change  in  treatment  of 
certain  Medicaid  patient 
days;  comments  due  by 
3-20-00;  published  1-20- 
00 
Payment  amount  if 
customery  charges  are 
less  than  reasonable 
costs;  comments  due  by 
3-23-00;  published  2-22- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Substance  Abuse  Prevention 
and  Treatment  (SAPT) 
block  grant  program — 
Application  deadline; 
comments  due  by  3-20- 
00;  published  2-4-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

California  tiger  salamander; 
comments  due  by  3-20- 
00;  published  1-19-00 
Fish  and  wildlife  restoration; 

Federal  aid  to  States: 

National  Boating 
Infrastructure  Grant 
Program;  comments  due 
by  3-20-00;  published  1- 
20-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Oil  values  for  royalty  due  on 
Indian  leases; 
establishment;  comments 
due  by  3-20-00;  published 
2-28-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 


Kentucky;  comments  due  by 
3-20-00;  published  2-18- 
00 

JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

Exempt  anatxjiic  steroid 
products;  comments  due 
by  3-20-00;  published  1- 
20-00 
Correction;  comments  due 

by  3-20-00;  published 

2-2-00 

LIBRARY  OF  CONGRESS 

Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Litigation;  public  information; 
comments  due  by  3-21- 
00;  published  1-21-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Administrative  authority  and 
policy: 

Inspection  of  persons  and 
personal  effects  on  NASA 
property;  comments  due 
by  3-20-00;  published  1- 
19-00 

Federal  Acquisition  Regulation 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 

NUCLEAR  REGULATORY 
COMMISSION 

Performance-based  activities; 
high-level  guidelines; 
comments  due  by  3-24-00; 
published  1-24-00 

Radioactive  material  packaging 
and  transportation: 

Nuclear  waste  shipment; 
advance  notification  to 
Native  American  Tritjes; 
comments  due  by  3-22- 
00;  published  12-21-99 
Rulemaking  proceedings: 
Christie,  Bob;  comments 
due  by  3-22-00;  published 
1-12-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 

Nuclear  materials  couriers 
under  CSRS  and  FERS; 
eligibility;  comments  due 
by  3-20-00;  published  1- 
18-00 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades, 
anchorage  regulations,  and 
ports  and  watenways  safety: 

OPSAIL  2000/1  ntemational 
Naval  Review  2000; 
regulated  areas; 
comments  due  by  3-23- 
00;  published  2-7-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

3-20-00;  published  2-2-00 
Bombardier;  comments  due 

by  3-21-00;  published  1- 

21-00 
Eurocopter  France; 

comments  due  by  3-20- 

00;  published  1-20-00 
Fokker;  comments  due  by 

3-20-00;  published  2-17- 

00 
Kaman  Aerospace  Corp.; 

comments  due  by  3-24- 

00;  published  1-24-00 
Class  E  airspace;  comments 
due  by  3-20-00;  published 
2-7-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Tourist  onented  directional 
signs,  recreation  and 
cultural  interest  signs, 
and  traffic  controls  for 
bicycle  facilities; 
comments  due  by  3-24- 
00;  published  6-24-99 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Rulemaking  and  program 
procedures,  etc.; 
Regulatory  Flexibility  Act 
and  plain  language 
reviews;  comments  due 
by  3-22-00;  published  12- 
20-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Construction  aid 
contribution:  definition; 


comments  due  by  3-22- 
00;  published  12-20-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U.S.  Govemment  Pnntmg 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  l^e  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1451/P.L.  106-173 

Abraham  Lincoln  Bicentennial 
Commission  Act  (Feb  25, 
2000;  114  Stat    14) 

S.  632/P.L.  106-174 

Poison  Control  Center 

Enhancement  and  Awareness 

Act  (Feb.  25,  2000;  114  Stat. 

18) 

Last  List  Febniarv  23.  2000 


Public  Lavifs  Electronic 
Notification  Seivice 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritje.  go  to  www.gsa  gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  auther  tic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


'v.,^^^ 


Monday.  January  13.  1997 
Volume  33 — Number  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  ainouncements.  It 
contains  the  fi|ill  text  of  the 
President's  piiblic  speeches, 
statements,  rressages  to 
Congress,  ne^/s  conferences,  and 
other  Presidefitial  materials 
released  by  tf  e  White  House. 


The  Weekly  Compilation  cames  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


VISA 


Ordef  Processjog  Cods 

*5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 


I I  YrLS,  I  tease  enter 

keep  up  t(  i  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail         Q  $80.00  Regular  Mail 
)f  my  order  is  $  _ 


The  total  cost 

International  customers  please  add  25% 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  pers-  mal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  addres  >/attenlion  line 


I     I  GPO  Deposit  Account 

I     I  VISA       Q  MasterCard  Account 


-D 


Street  address 


Citv.  State,  ZIP  o  ide 


(Credit  card  expiration  date) 


Thartk  you  for 
your  order! 
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London  International  Group,  LLC,  13992 

ON  Semicon  luctor,  13992 

Siebe  Autom  otive.  13992-13993 

William  Car^r  Co.,  13993 
Meetings: 

Registered  Abprenticeship  Federal  Committee,  13993 
NAFTA  transit  onal  adjustment  assistance: 

Justin  Boot  Co..  13993 

Marathon  A^land  Pipe  Line  LLC,  13994 

McMoRan  Ej  ploration  Co.,  13994 

Smurfit-Ston 3  Container  Corp.,  13994 

Tweco  Prodi  cts,  13995 

William  Carter  Co..  13995 

Williams  Cu  ting  Service,  Inc.,  13995-13996 


Energy  Departjnent 

See  Bonneville 

See  Energy  Eff^iency 

See  Federal 


En  3rgy 


Power  Administration 

and  Renewrable  Energy  Office 
Regulatory  Commission 


Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULE^ 

Consumer  pro(  ucts 
Fluorescent 
Energy  conservation 


;  energy  conservation  program: 
amp  ballasts — 

standards,  14128-14161 


Engineers  Cor  }S 

NOTICES 

Environmental  statements;  availability,  etc.: 
Rio  Puerto  N  uevo,  PR:  Kennedy-Bechara  segment  of  flood 
control  project.  13956-13957 


Meetings: 
Inland  Wate^ 


ways  Users  Board.  13957 
Protection  Agency 


Environmenta 

NOTICES 

Agency  inform  ation  collection  activities: 
Proposed  co  lection;  comment  request,  13962-13964 
Submission  or  OMB  review;  comment  request,  13961- 
13962 
Grants  and  cooperative  agreements;  availability,  etc.: 

Investigator-  nitiated  grants  program,  13964 
Meetings: 

Children's  Health  Protection  Advisory  Committee,  13965 
Pesticides;  emergency  exemptions,  etc.: 

Fluazinam,  :  3965-13967 

Pesticide  toler  ince  reassessment  and  reregistration;  public 

participati  3n  process;  comment  request,  14200-14205 

Reports  and  gv  idance  documents;  availability,  etc.: 

Acute  expos  are  guidelines  level  values,  14186-14197 
Superfund;  res  3onse  and  remedial  actions,  proposed 
settlement !,  etc.: 
Casmalia  Di:  posal  Site,  CA.  13967-13969 
Rutledge  Prtjperty  Rock  Hill  Chemical  Co.  Site,  SC  et  al., 
13969 

Export  Administration  Bureau 

RULES 

Export  adminifetration 

High  perfon  lance 

revision  5 


Correctior 


regulations: 
computers;  License  Exception  CTP 


13879-13880 


Federal  Aviatipn  Administration 

RULES 

Airworthiness  directives: 
Boeing,  138  1-13875 


Eurocopter  France,  13875-13877 

Sikorsky,  13877-13879 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  13919-13921  "" 

Fokker,  13923-13926 

Saab,  13921-13923 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
Local  exchange  carriers,  low-volume  long  distance  users, 
and  Federal-State  Joint  Board  on  Universal  Service — 
Access  charge  reform  and  price  cap  performance 
review,  13933-13935 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13969-13971 
Submission  for  OMB  review;  comment  request,  13971 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Central  Vermont  Public  Service  Corp.,  13960-13961 

Kimberly-Clark  Tissue  Co.,  et  al.,  13961 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  13957-13958 

National  Fuel  Gas  Supply  Corp.,  13958 

Northern  Natural  Gas  Co.,  13959 

PacifiCorp,  13959 

PG&E  Gas  Transmission,  Northwest  Corp.,  13959 

Texas  Eastern  Transmission  Corp.,  13960 

Transcontinental  Gas  Pipe  Line  Corp.,  13960 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Pike  County,  KY  and  Mingo  County,  WV,  14008-14009 

Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Membership  regulations,  13866-13871 

Federal  Maritime  Commission 

NOTICES 

Agreements  fded,  etc.,  13971-13972 
Freight  forwarder  licenses: 
Consolidated  Powers  Ltd.  et  al.,  13972 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  13996 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  13972-13973 

Permissible  nonbanking  activities,  13973 
Meetings;  Sunshine  Act,  13973 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Suety  companies  acceptable  on  Federal  bonds: 
Arkwright  Mutual  Insurance  Co.,  et  al.,  14013-14014 
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Surety  companies  acceptable  on  Federal  bonds: 
Allendale  Mutual  Insurance  Co.,  14014 
Western  Insurance  Co.,  14014 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Gulf  of  Maine;  Atlantic  salmon,  13935 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Bastrop  County,  TX;  Houston  toad,  13985 
King  County,  WA;  habitat  conservation  plan,  13947- 
13948 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Milbemycin  oxime  solution,  13904-13905 
NOTICES 
Meetings: 
Neurological  Devices  Panel  Advisory  Board,  13981 
Science  Board,  13981 
Reports  and  guidance  documents;  availability,  etc.: 
Blood  standards — 
Gamma  irradiated  blood  and  blood  components; 
licensing  pilot  program  and  industry  guidance, 
13982-13983 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas,  13938 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  13953-13954 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

Health  Care  Financing  Administration 

RULES 

Medicare  program: 
Ambulance  services;  vehicle  and  staff  requirements; 
coverage  and  payment  policies,  13911-13914 

NOTICES 

Meetings: 
Medicare  Coverage  Advisory  Committee,  13983 

Health  Resources  and  Services  Administration 

NOTICES 

Drug  pricing  program,  section  340B;  program  guidance, 

13983-13984 
Meetings: 
Training  in  Primary  Care  Medicine  and  Denistry 
Advisory  Committee,  13984-13985 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13990 


Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Bums-Paiute  Tribe,  OR,  13985-13987 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Memagement  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14014-14020 

International  Trade  Administration 

NOTICES 

Antidumping: 
Freshwater  crawfish  tail  meat  from — 

China,  13939-13943 
Gray  Portland  cement  and  clinker  from — 

Mexico,  13943-13944 
Natural  bristle  paintbrushes  and  brush  heads  from — 

China,  13944-13947 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Aramid  fiber  from — 

Netherlands,  13988-13989 
Fresh  garlic  from — 

China,  13989 
Grcun-oriented  silicon  electrical  steel  from — 
Italy  and  Japan,  13989-13990 
Meetings;  Sunshine  Act,  13990 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 

Wyoming  wild  horse  management;  helicopter  and  motor 
vehicle  use;  public  hearing,  13987 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  13987-13988 

Minerals  Management  Service 

RULES 

Royalty  management: 
Oil  valuation  for  royalty  due  on  Federal  leases,  14022- 
14096 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 

Proposed  collection;  comment  request,  13953 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13953-13954 
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National  Highjway  Traffic  Safety  Administration 

NOTICES  j 

Motor  vehiclelsafety  standards;  exemption  petitions,  etc.: 
IMPCO  Teclnologies,  14009-14010 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULSS 

Endangered  aiid  threatened  species: 

Gulf  of  Mail  le;  Atlantic  salmon,  13935 
NOTICES 
Environmenta  statements;  availability,  etc.: 

Incidental  t;  ke  permits — 

King  County.  WA;  habitat  conservation  plan,  13947- 
1394a 
Meetings: 

Internationa  Whaling  Commission,  13948-13949 
Permits: 

Marine  man  mals.  13949 


Service 


National  Pari( 

NOTICES 

National  Regi^i 
Pending  noipinations 


er  of  Historic  Places: 
13988 


National  Sciei  ice  Foundation 

NOTICES 
Meetings: 
Bioengineer  ng  and  Environmental  Systems  Special 

Emphasis  Panel,  13996 
Biological  Ii  frastructure  Special  Emphasis  Panel,  13996 
Biological  S:iences  SpeciaJ  Emphasis  Panel,  13996- 

13997 
Chemical  ar  d  Transport  Systems  Special  Emphasis  Panel, 

13997 
Design,  Mar  ufactruing,  and  Industrial  Innovation  Special 

Emphasis  Panel,  13997 
Elementary.  Secondary,  and  Informal  Education  Special 

Emphasis  Panel,  13997 
Mathematic  il  and  Physical  Sciences  Advisory 

Committee,  13997-13998 
Mathematic  il  Sciences  Special  Emphasis  Panel,  13998 
Social  and  I  olitical  Science  Advisory  Panel,  13998 

Natural  Resoqrces  Conservation  Service 

NOTICES  I 

Reports  and  guidance  documents;  availability,  etc.: 
Compreheni  ive  Nutrient  Management  Plans; 
development;  technical  guidance,  13936 

Nuclear  Regu  atory  Commission 

NOTICES 
Meetings: 

Reactor  Saf(  guards  Advisory  Committee,  13998-13999 
Meetings;  Sunshine  Act,  13999 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  Ret  rement  Income  Security  Act: 
Voluntary  Fiduciary  Correction  Program,  14164-14179 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-emplo)  er  plans: 

Allocation  <  ssests — 

Interest  ai  sumptions  for  valuing  benefits,  13905-13906 
NOTICES 
Multiemploye  r  plans: 

Interest  rates  and  assumptions,  13999-14000 


Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Rural  Utilities  Service 

NOTICES 

Electric  loans: 

Quarterly  municipal  interest  rates,  13936-13937 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 

Nations  Fund  Trust,  et  al.,  14000-14001 
Securities: 
Suspension  of  trading — 
eConnect,  14001-14002 
U.N.  Dollars  Corp.,  14001-14002 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  14002-14003 
Depository  Trust  Corp.,  14003-14005 
Philadelphia  Stock  Exchange,  Inc.,  14005-14006 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Kentucky,  14006-14007 
West  Virginia,  14007 

State  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dakota  Gasification  Co.;  Bismark,  ND;  pipeline 
operations,  14007-14008 
Meetings: 
Universal  Postal  Union — 
Reform  initiatives;  briefing,  14008 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Finance  applications — 
Tedesco  Family  ESB  Trust,  14010-14011 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Internal  Revenue  Service 
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14101-14126 

PartV 

Department  of  Energy,  Energy  Efficiency  and  Renewable 
Energy  Office,  14127-14161 

Part  VI 

Department  of  Labor,  Pension  and  Welfare  Benefits 
Administration,  14163-14179 


Part  VIII 

Environmental  Protection  Administration,  14185-14197 

Part  IX 

Environmental  Protection  Administration,  14199-14205 
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Rules  and  Regulations 


Federal  Register 
Vol.  65,  No.  51 
Wednesday,  March  15,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by  • 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Parts  1421  and  1427 

RIN0560-AG13 

1999  Crop  and  Marltet  Loss 
Assistance;  Correction 

AGENCIES:  Commodity  Credit 

Corporation;  USDA. 

ACTION:  Final  Rule;  Correction. 

summary:  The  Commodity  Credit 
Corporation  published  in  the  Federal 
Register  of  February  16,  2000,  a  final 
rule  promulgating  regulations  for  crop 
and  market  loss  programs. 
Inadvertently,  one  portion  of  the  nile 
was  incorrectly  set  out  concerning  the 
eligibility  of  producers  for  loan 
deficiency  payments  and  marketing  loan 
gains  for  commodities  already  marketed. 
This  document  corrects  that  error. 

EFFECTIVE  DATE:  February  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Witzig,  Chief,  Regulatory  Review  and 
Foreign  Investment  Disclosm-e  Branch, 
FSA,  USDA,  STOP  0540,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0540, 
Telephone:  (202)  205-5851. 
SUPPLEMENTARY  INFORMATION:  The 
Commodity  Credit  Corporation 
published  in  the  Federal  Register  of 
February  16,  2000,  (65  FR  7942)  a  final 
rule  promulgating  regulations  for  crop 
and  market  loss  programs.  As  correctly 
set  out  in  the  preamble  for  that  rule, 
amendments  were  to  be  made  by  that 
rule  to  7  CFR  parts  1421  and  1427  to 
implement  provisions  of  new  legislation 
that  changed  the  payment  limitations 
for  certain  commodity  activities  and 
that  allowed  farmers  who  had  already 
marketed  a  commodity,  but  had  not 
received  a  marketing  loan  gain  or  loan 
deficiency  payments  for  that 
commodity,  to  receive  such  payments. 


Normally,  such  payment  is  available 
only  if  the  crop  has  not  yet  been 
marketed. 

That  is,  the  preamble  to  the  rule 
stated  that,  subject  to  certain  conditions, 
the  new  regulations  adopted  in  that  rule 
would  allow  a  producer  who  was 
otherwise  eligible  to  receive  a  gain  or 
payment  to  receive  a  marketing  loan 
gain  or  loan  deficiency  payment  even 
though  the  producer  marketed  the 
commodity.  The  preamble  stated  that 
this  would  only  apply  for  commodities 
marketed  on  or  before  the  date  of 
publication  of  the  and  to  otherwise 
eligible  producers  on  commodities  for 
which  no  such  gain  or  payment  had 
been  paid. 

Those  changes  were  to  be 
incorporated  into  the  regulations  at  7 
CFR  1421.1  and  1427.1.  However,  the 
February  16,  2000  rule  inadvertently  left 
out  the  conditions  referred  to  in  the 
preamble  and  used  language  that 
suggested  that  these  new  payments 
would  be  available  only  if  the  request 
for  such  relief  was  made  prior  to  the 
date  of  publication  of  the  rule  a 
condition  that  would  have  been 
impossible  to  meet. 

This  correction  provides  regulatory 
language  that  reflects  the  intent  of  the 
February  16,  2000,  rule,  as  expressed  in 
the  Preamble  to  that  rule. 

In  rule  FR  Doc.  00-3406,  published 
on  February  16,  2000,  (65  FR  7942) 
make  the  following  corrections: 

1.  On  page  7954,  in  the  second 
column,  amendatory  instruction  18  and 
the  amendment  to  §  1421.1  are  corrected 
to  read  as  follows: 

18.  Amend  §  1421.1  by  adding 
paragraph  (e)  to  read  as  follows: 

§1421.1    Applicability. 

***** 

(e)  Notwithstanding  provisions  of  this 
subpart  and  subchapter: 

(1)  For  commodities  produced  during 
the  1999  crop  year,  the  $75,000  per 
person  total  limitation  on  all 
commodities  together  on  the  siun  of 
marketing  loan  gains  on  loan  made 
under  this  part  and  on  loan  deficiency 
payments  with  respect  to  loans  under 
this  part,  shall  not  apply,  but,  rather, 
such  limit  shall  be  $150,000  per  person. 

(2)  For  eligible  crops  produced  in  the 
1999  crop  year,  a  producer  may  receive 
with  respect  to  a  commodity,  a 
marketing  loan  gain  in  connection  with 
loans  made  under  this  part  or  loan 


deficiency  payments  in  coimection  with 
the  administration  of  loans  under  this 
part  even  though  the  crop  has  already 
been  marketed,  so  long  as: 

(i)  Neither  the  producer  nor  anyone 
else  has  received  a  marketing  loan  gain 
or  loan  deficiency  payment  on  the 
commodity; 

(ii)  The  person  seeking  the  payment  is 
the  actual  producer  of  the  commodity 
and  had  beneficial  interest  in  the 
commodity  at  the  time  of  the  operative 
marketing,  for  commodities  to  which 
paragraph  (e)(2)(iii)  of  this  section 
applies,  or  the  time  at  which  the 
commodity  was  redeemed  in  the  case  of 
commodities  to  which  paragraph 
(e)(2)(iv)  of  this  section  applies; 

(iii)  For  those  commodities  that  were 
previously  placed  under  loan,  the 
payment  is  made  solely  as  marketing 
loan  gain  in  which  case  the  rate  to  be 
paid  will  be  determined  as  of  the  date 
of  the  redemption; 

(iv)  For  commodities  not  covered  by 
paragraph  (e)(2)(iii)  of  this  section,  the 
producer  will  receive  the  payment  as  a 
loan  deficiency  payment  in  which  case 
the  amount  to  be  paid  will  be 
determined  as  of  the  date  that  the 
producer  marketed  or  lost  beneficial 
interest  in  the  commodity; 

(v)  Unless  otherwise  allowed  by  the 
Deputy  Administrator,  the  producer 
marketed  the  commodity  prior  to 
February  16,  2000. 

2.  On  page  7954,  in  the  second 
column,  amendatory  instruction  20  and 
the  amendment  to  §  1427.1  are  corrected 
to  read  as  follows: 

20.  Amend  §  1427  by  adding 
paragraph  (d)  to  read  as  follows: 

§1427.1     Applicability 

***** 

(d)  Notwithstanding  provisions  of  this 
subpart  and  subchapter: 

(1)  For  commoditits  produced  during 
the  1999  crop  year,  the  $75,000  per 
person  total  limitation  on  all 
commodities  together  on  the  sum  of 
marketing  loan  gains  on  loan  made 
under  this  part  and  on  loan  deficiency 
payments  with  respect  to  loans  under 
this  part,  shall  not  apply,  but,  rather, 
such  limit  shall  be  $150,000  per  person. 

(2)  For  eligible  cotton  produced  in  the 
1999  crop  year,  a  producer  may  receive 
with  respect  to  cotton,  a  marketing  loan 
gain  in  coimection  with  loans  made 
under  this  part  or  loan  deficiency 
payments  in  connection  with  the 
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administration 
even  though  th« 
marketed,  so  loi  ig 

(i)  Neither  th(  i 
else  has  receiveq 
oan  defici 


)f  loans  under  this  part 
cotton  has  already  been 


ency 


t(i 


oan 


or 
cotton 

(ii)  The  perso^ 
the  actual  prod 
had  beneficial 
the  time  of  the 
cotton  to  which 
this  section  app  1 
which  the  cottop 
case  of  cotton 
(d)(2)(iv)ofthi 

(iii)  For  cotto^i 
placed  under  1 
solely  as  marke  ing 
case  the  rate  to 
determined  as 
redemption; 

(iv)  For  cottop 
paragraph  (d)(2 
producer  will 
loan  deficiency 
the  amount  to 
determined  as 
producer  marketed 
interest  in  the 

(v)  Unless  otherwise 
Deputy  Admini  strator 
marketed  the  c(  tton 


seeking  the  payment  is 
1  icer  of  the  cotton  and 
i  iterest  in  the  cotton  at 
( iperative  marketing,  for 
paragraph  (d)(2)(iii)  of 
ies.  or  the  time  at 
was  redeemed  in  the 
which  paragraph 
section  applies; 
that  was  previously 
,  the  payment  is  made 
_  loan  gain  in  which 
je  paid  will  be 
c  f  the  date  of  the 


as: 


producer  nor  anyone 
a  marketing  loan  gain 
payment  on  the 


not  covered  by 
(iii)  of  this  section,  the 
receive  the  payment  as  a 
payment  in  which  case 
paid  will  be 
the  date  that  the 
or  lost  beneficial 
(i)tton; 

allowed  by  the 
the  producer 
prior  to  February 


he 
(f 


16,  2000. 

Signed  at  Wash  ington.  DC.  on  March  10, 
2000. 

Keith  Kelly, 

Executive  Vice  P^sident 
Corporation. 
[FR  Doc.  00-642^ 
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FEDERAL  HOL  SING  FINANCE  BOARD 

12  CFR  Parts  gizs  and  950 
[No.  2000-10] 
RIN  3069-AA94 

Amendment  ol|  Membership  Regulation 
and  Advances  Regulation 

agency:  Federj  1  Housing  Finance 

Board. 

ACTION:  Interin  final  rule. 


SUMMARY:  The 
Board  (Finance 
Membership 
Regulation  to 
provisions  to  t 
Federal  Home 
Modernization 
(Modemizatio 
certain  technical 
Membership 
related  to  the 
order  to 


•"ederal  Housing  Finance 
Board)  is  amending  its 
Ri  (gulation  and  Advances 
cpnform  certain 
le  requirements  of  the 
..oan  Bank  System 
Act  of  1999 
Act),  and  is  making 

revisions  to  the 
^ulation  that  are  not 
Modernization  Act,  in 
clarify  the  treatment  of  de  novo 


members  that  fail  to  meet  the  10  percent 
residential  mortgage  loans  requirement 
within  the  required  one-year  time  frame. 

DATES:  This  interim  final  rule  shall  be 
effective  on  March  15.  2000.  The 
Finance  Board  will  accept  written 
comments  on  the  interim  final  rule  on 
or  before  April  14.  2000. 

ADDRESSES:  Send  comments  to:  Elaine 
L.  Baker,  Secretary  tc  the  Board,  by 
electronic  mail  at  bakere@fhfb.gov,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006.  Comments  will 
be  available  for  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Bothwell,  Director,  (202)  408- 
2821,  Janet  M.  Fronckowiak,  Acting 
Deputy  Director.  (202)  408-2575, 
Jennifer  R.  Salamon,  Program  Analyst, 
(202)  408-2974,  or  Patricia  L.  Sweeney, 
Program  Analyst,  (202)  408-2872,  Office 
of  Policy,  Research  and  Analysis;  or 
Sharon  B.  Like,  Senior  Attorney- 
Advisor,  (202) 408-2930,  Office  of 
General  Counsel,  Federal  Housing 
Finance  Board,  1777  F  Street.  N.W., 
Washington,  D.C.  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Under  the  Federal  Home  Loan  Bank 
Act  (Bank  Act),  the  Finance  Board  is 
responsible  for  the  supervision  and 
regulation  of  the  12  Federal  Home  Loan 
Banks  (Banks),  which  provide  advances 
and  other  financial  services  to  their 
member  institutions.  See  12  U.S.C. 
1422a(a)  (1994).  histitutions,  including 
those  not  meeting  the  Qualified  Thrift 
Lender  (QTL)  test,^  may  become 
members  of  a  Bank  if  they  meet  certain 
membership  eligibility  and  minimum 
stock  purchase  criteria  set  forth  in  the 
Bank  Act  and  the  Finance  Boeu-d's 
implementing  Membership  Regulation 
See  id.  sections  1424,  1426,  1430(e)(3) 
(1994);  12  CFR  part  925. ^  Members  may 
obtain  advances  from  a  Bank  subject  to 
certain  statutory  and  regulatory 
requirements.  See  12  U.S.C.  1430(a) 
(1994).  Prior  to  recent  amendments  to 
the  Bank  Act,  discussed  further  below, 
access  to  advances  by  non-QTL 
members  was  restricted  in  various  ways. 
See  id.  section  1430(e). 


R!gl 


'  See  discussion  QTL  test  in  II. E.  below. 

2  The  Finance  Board  recently  reorganized  and 
redesignated  all  of  its  regulations.  See  65  FR  8253 
(Feb.  18,  2000).  The  Membership  Regulation,  which 
formerly  was  part  933  of  the  Finance  Board's 
regulations,  12  CFR  part  933  (1999).  was 
redesignated  as  part  925.  See  65  FR  8253.  8260  (to 
be  codified  at  12  CFR  part  925). 


The  recently  enacted  Modernization 
Act  3  amended  certain  membership 
eligibility  provisions,  and  repealed 
certain  stock  purchase  and  non-QTL 
advances  provisions,  in  the  Bank  Act. 
See  Pub.  L.  106-102,  sections  602,  603, 
604(c),  (d)(1),  605,  608  (1999). 
Accordingly,  the  Finance  Board  is 
amending  its  regulations  to  conform 
them  to  the  Modernization  Act 
amendments.  The  Finance  Board  also  is 
taking  this  opportunity  to  make  certain 
techniccd  revisions  to  the  Membership 
Regulation  that  are  not  related  to  the 
Modernization  Act,  in  order  to  clarify 
the  treatment  of  de  novo  members  that 
fail  to  meet  the  10  percent  residential 
mortgage  loans  requirement  within  the 
required  one-year  time  frame. 

IL  Analysis  of  the  Interim  Final  Rule 

A.  Removal  of  the  Automatic 
Membership  Provision  For  Mandatory 
Members— §  925.4(a) 

Section  5(f)  of  the  Home  Ovraers' 
Loan  Act  (HOLA)  formerly  provided 
that  "(e]ach  Federal  savings  association, 
upon  receiving  its  charter,  shall  become 
automatically  a  member"  of  its  district 
Bank.  See  12  U.S.C.  1424(f)  (1994). 
Consistent  with  section  5(f),  section 
925.4(a)  of  the  Finance  Board's 
Membership  Regulation  provides  that 
any  institution  required  by  law  to 
become  a  member  of  a  Bank 
automatically  shall  become  a  member  of 
the  Bank  of  the  district  in  which  its 
principal  place  of  business  is  located 
upon  ihe  purchase  of  stock  in  that  Bank 
pursuant  to  §  925.20(b)(1).  See  12  CFR 
925.4(a).  The  Modernization  Act 
amended  section  5{f)  of  the  HOLA  to 
provide  that  "[a]fter  the  end  of  the  6- 
month  period  beginning  on  [Nov.  12, 
1999],  a  Federal  savings  association  may 
become  a  member  of  the  [Bank]  System, 
and  shall  qualify  for  such  membership 
in  the  maimer  provided  in  the  [Bank 
Act)  *   *   *  with  respect  to  other 
members."  See  Modernization  Act, 
section  603.  Staff  of  the  Office  of  Thrift 
Supervision  (OTS),  the  agency  that 
charters  federal  savings  associations  and 
administers  the  HOLA,  has  interpreted 
this  amended  language  to  mean  that,  as 
of  November  12,  1999,  a  federal  savings 
association  is  eligible  to  become  a 
member,  but  no  longer  automatically 
becomes  a  member,  of  the  Bank  System, 
and  federal  savings  associations  that 
were  members  of  the  Bank  System  prior 
to  November  12,  1999  may  not 
withdraw  from  the  Bank  System  and 
redeem  their  Bank  capital  stock  until 
the  6-month  period  has  expired  (May 


3  The  Modernization  Act  is  Tide  VI  of  the  Gramm- 
Leach-Bliley  Act,  Pub.  L.  106-102,  113  Stat.  1338, 
enacted  into  law  on  November  12, 1999. 
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12,  2000).  As  the  HOLA  is  administered 
by  the  OTS  and  not  the  Finance  Board, 
the  Finance  Board  defers  to  the  OTS  for 
interpretations  of  the  HOLA. 

In  deference  to  and  consistent  with 
the  OTS  interpretation  of  the  HOLA,  the 
Finance  Board  is  removing  section 
925.4(a)  of  the  Finance  Board's 
Membership  Regulation,  which 
provides  for  automatic  Bank 
membership  for  federal  savings 
associations.  No  change  is  required  to 
the  provision  of  section  925.26(a)  of  the 
Finance  Board's  Membership  Regulation 
stating  that  any  member  "that  is  eligible 
under  applicable  law"  to  withdraw  from 
Bank  membership  may  do  so  after 
providing  the  Finance  Board  and  its 
Bank  at  least  six  months  written  notice 
of  the  member's  intention  to  withdraw 
from  membership.  See  12  CFR 
925.26(a).  The  language  "that  is  eligible 
under  applicable  law"  requires  that  a 
federal  savings  association  meet  the 
amended  HOLA  requirement  that  it  may 
not  withdraw  from  Bank  membership 
until  after  May  12,  2000.  The  interim 
final  rule  amends  section  925.26  to 
provide  that  Federal  savings  association 
members  may  submit  notices  of 
intention  to  withdraw  from  Bank 
membership  prior  to  May  13,  2000. 

B.  Removal  of  the  10  Percent  Residential 
Mortgage  Loans  Requirement  For 
Community  Financial  Institution 
Applicants  For  Membership — Sections 
925.6(b),  925.10.  925.14(a)(3) 

Section  4(a)(2(A)  of  the  Bank  Act 
formerly  provided  that  an  insured 
depository  institution  may  become  a 
member  of  a  Bank  only  if  it  has  at  least 
10  percent  of  its  total  assets  in 
residential  mortgage  loans  (10  percent 
requirement).  See  12  U.S.C. 
1424(a)(2)(A)  (1994).  Section  4(a)(2)  also 
provided  that  an  insured  depository 
institution  commencing  business 
operations  after  January  1,  1989  (de 
novo  institution),  may  become  a 
member  of  a  Bank  if  at  least  10  percent 
of  its  total  assets  are  in  residential 
mortgage  loans,  within  one  year  after 
the  commencement  of  its  operations. 
See  id.  section  1424(a)(2).  Section 
4(a)(2)  is  implemented  by  sections 
925.6(b).  925.10  and  925.14(a)(3)  of  the 
Finance  Board's  Membership 
Regulation.  See  12  CFR  925.6(b),  925.10, 
925.14(a)(3). 

The  Modernization  Act  amended 
section  4(a)(2)  of  the  Bank  Act  to 
exempt  from  the  10  percent  requirement 
any  applicants,  including  de  novo 
institutions,  that  qualify  as  "community 
financial  institutions."  See 
Modernization  Act,  section  605  {to  be 
codified  at  12  U.S.C.  1424{a)(2)(A)(4)). 
The  Modernization  Act  defines  a 


"conmiunity  financial  institution"  to 
mean,  generally,  an  institution  whose 
deposits  are  insured  under  the  Federal 
Deposit  Insurance  Act  (FDL\)  and  that 
has  less  than  $500  million  in  average 
total  assets,  based  on  an  average  of  total 
assets  over  the  three  preceding  years. 
See  id.  section  602  [to  be  codified  of  12 
U.S.C.  1422(13)).  Accordingly,  the 
Finance  Board  is  amending  sections 
925.6(b),  925.10  and  925.14(a)(3)  of  its 
Membership  Regulation  to  include  an 
exemption  from  the  10  percent 
requirement  for  community  financial 
institutions,  and  is  adding  a  definition 
of  "community  financial  institution"  in 
new  section  925.1(ff).  A  definition  of 
"community  financial  institution," 
which  predates  the  Modernization  Act, 
in  section  925.1(n)(l)(iii),  also  is  being 
removed.  The  Finance  Board  requests 
conmients  on  what  source  of  data 
should  be  used  in  calculating  the 
average  of  total  assets  over  the  three 
preceding  years. 

C.  Amendment  of  the  Conditional 
Approval  Provision  For  De  Novo  Insured 
Depository  Institution  Applicants 
Sections  925.14(a)(3),  925.29(a)(1) 

As  discussed  above,  section  4(a)(2)  of 
the  Bank  Act  formerly  provided  that  an 
insured  depository  institution 
commencing  business  operations  after 
January  1,  1989.  may  become  a  member 
of  a  Bank  if  at  least  10  percent  of  its  total 
assets  are  in  residential  mortgage  loans, 
within  one  year  after  the 
commencement  of  its  operations.  See  id. 
section  1424(a)(2)  (1994).  The 
Modernization  Act  amended  this 
provision  to  provide  an  exemption  for 
de  novo  community  financial 
institutions.  See  Modernization  Act, 
section  605.  Thus,  a  de  novo 
institution's  membership  is  conditioned 
on  the  timely  satisfaction  of  the  10 
percent  requirement.  If  an  institution 
fails  to  satisfy  this  condition  within  the 
one-year  period,  it  would  not  have  met 
one  of  the  statutory  criteria  for 
membership  and  the  conditional 
approval  (as  well  as  the  institution's 
membership)  would  be  deemed  null  and 
void  by  operation  of  law.  Thus, 
although  the  Membership  Regulation  is 
silent  as  to  the  consequences  of  a  de 
novo  institution's  failure  to  meet  the  10 
percent  requirement,  compliance  is 
required  by  statute  no  later  than  one 
year  after  commencing  operations. 

Notwithstanding  the  statutory 
conditional  approval  language,  there  has 
been  some  confusion  at  a  number  of 
Banks  as  to  how  they  should  deal  with 
de  novo  members  that  would  fail  to 
satisfy  the  10  percent  requirement 
within  the  one-year  time  frame.  To 
provide  regulatory  clarity,  the  Finance 


Board  is  amending  section  925.14(a)(3) 
of  the  Membership  Regulation  to 
reinforce  the  conditional  nature  of  the 
de  novo  membership  application 
approval,  as  required  by  the  statute. 
This  regulatory  amendment  is 
consistent  with  the  conditional  approval 
requirements  applicable  to  the  home 
financing  policy  eligibility  requirement 
in  section  925.i4(a)(4)  of  the 
Membership  Regulation.  See  id.  section 
925.14(a)(4).  The  provisions  of  section 
925.29(a)(1)  of  the  Membership 
Regulation  dealing  with  orderly 
liquidation  of  advances  and  redemption 
of  stock  in  the  event  an  institution 
ceases  to  be  a  member  also  are  amended 
to  include  references  to  sections 
925.14(a)(3)  and  (a)(4). 

D.  Amendment  of  the  Provision  on 
Reacquisition  of  Membership  After  10 
Years— §925.30 

Former  section  6(h)  of  the  Bank  Act 
provided: 

Notwithstanding  any  other  provision  of 
this  chapter,  an  institution  which  withdraws 
from  membership  may  acquire  membership 
in  any  Federal  Home  Loan  Bank  only  after 
the  expiration  of  a  period  of  10  years 
thereafter,  except  where  such  withdrawal  is 
a  consequence  of  a  transfer  of  membership  on 
a  non-interrupted  basis  between  banks  or  in 
connection  with  obtaining  a  charter  as  a 
Federal  savings  association  *   *  *. 

12  U.S.C.  1426(h)  (1994).  Former  section 
6(h)  is  implemented  by  section  925.30 
of  the  Finance  Board's  Membership 
Regulation  in  virtually  identical  form. 
See  12  CFR  925.30. 

The  Modernization  Act  repealed 
section  6(h)  of  the  Bank  Act  and 
replaced  it  with  new  section  6(g),  which 
provides  that: 

(1)  IN  GENERAL — Except  as  provided  in 
paragraph  (2).  and  notwithstanding  any  other 
provision  of  this  Act.  an  institution  that 
divests  all  shares  of  stock  in  a  Federal  home 
loan  bank  may  not,  after  such  divestiture, 
acquire  shares  of  any  Federal  home  loan  bank 
before  the  end  of  the  5-year  period  beginning 
on  the  date  of  the  completion  of  such 
divestiture,  unless  the  divestiture  is  a 
consequence  of  a  transfer  of  membership  on 
an  uninterrupted  basis  between  banks. 

(2)  EXCEPTION  FOR  WITHDRAWALS 
FROM  MEMBERSHIP  BEFORE  1998.— Any 
institution  that  withdrew  from  membership 
in  any  Federal  home  loan  bank  before 
December  31.  1997,  may  acquire  shares  of  a 
Federal  home  loan  bank  at  any  time  after  that 
date,  subject  to  the  approval  of  the  Finance 
Board  and  the  requirements  of  this  Act. 

Public  Law  106-102,  section  608.  This 
amendment,  which  took  effect  upon 
enactment,  reduced  the  statutory  period 
for  readmission  from  10  years  to  5  years. 
The  result  of  the  amendment  is  that  an 
institution  that  withdraws  or  withdrew 
from  membership  may  reacquire 
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membership,  /. ;.,  purchase  shaires  of 
Bank  capital  st(  »ck,  after  the  expiration 
of  a  period  of  5  years  from  the  date  of 
completion  of  (  ivestiture  of  all  shares  of 
the  institution';  capital  stock  in  the 
Bank.  An  instit  ition  that  withdrew  from 
membership  before  December  31,  1997 
that  does  not  m  eet  the  5 -year 
requirement  mi  ly  reacquire  membership 
in  a  Bank  subje  :t  to  Finance  Board 
approval.  Any  ipplicant  for 
membership  in  a  Bank  is  still  required, 
of  course,  to  mi  set  all  of  the  applicable 
eligibility  requ  rements  in  order  to  be 
approved  for  m  embership. 

The  Finance  3oard  is  amending 
section  925.30  jf  its  Membership 
Regulation  to  ri  (fleet  the  above- 
described  statu  tor>'  changes  in  the 


waiting  period 
membership. 
The  Finance 


for  readmission  to 


!  Board  has  not  received 
any  requests  fri  )m  former  members 
seeking  readmi  ssion  under  section 
6(g)(2)  and,  thus,  has  not  determined 
what  factors  it  vould  consider  in  such 
a  proceeding.  1  he  Finance  Board  does 


anticipate  that 
readmission  w 


iny  requests  for 
I  )uld  be  submitted 


pursuant  to  the  Finance  Board's 
Procedures  in    2  CFR  part  907. 


E.  Removal  of 
Stock  Purchasi 
Restrictions  on 
Non-QTL 
925.22(c).  950 


I  he 


e  Additional  Capital 
Requirements  and 
Advances  Applicable  to 
Members— Sections  925.20, 
1.950.13,  950.15 


pui  poses 


caul 


Sv 


mem  )ers 


Section  604(^:1 
Act  repealed 
Act,  which  hac 
restrictions  on 
meet  the  QTL 
limited  the 
QTL  member 
limited  Bank 
non-QTL 
Bank  System 
gave  QTL  me 
QTL  members 
See  12  U.S.C. 
Section  10(e) 
amount  of  ad 
member  could 
reducing  its 
investment  in 
Bank.  In  pract 


ahil 


*The  "Qualified 
in  section  10(m)  o 
(HOLA).  12  U.S.C 
only  to  savings  a 
1987,  the  QTL 
savings  associati 
business  of  provid 
to  meet  the  test  su 
association  and  i 
statutory  penaitie: 
Bank  advances 
Congress  revised  t 
failing  to  meet  it 
on  access  to  Bank 
or  commercial 


ta 


bat  (I 


of  the  Modernization 
section  10(e)  of  the  Bank 
imposed  a  number  of 
members  that  did  not 
iBst.-*  Section  10(e) 

for  which  a  non- 
Id  obtain  an  advance, 
stem-wide  advances  to 
to  30  percent  of  total 
a  Ivances  outstanding,  and 
n  bers  a  priority  over  non- 
in  obtaining  advances. 
;  430(e)  (1),  (2)  (1994). 
so  limited  the  dollar 
vinces  that  a  non-QTL 
obtain  by  progressively 

ity  to  leverage  its 
he  capital  stock  of  the 
i  ce,  a  non-QTL  member 


1  Thrift  Lender"  test  is  set  forth 
the  Home  Owners'  Loan  Act 
1467a(m),  and  applies  directly 
S.S  jciations.  Originally  enacted  in 
testhvas  intended  to  ensure  that 
remained  committed  to  the 
ng  housing-related  loans.  Failure 
jected  both  the  savings 
holding  company  to  certain 
including  reduced  access  to 
forlthe  as.sociation.  In  1989. 

e  QTL  test  and  the  penalties  for 
i  icluding  more  severe  restrictions 
dvanc.es  for  savings  associations 
s  that  did  not  meet  the  test. 


with  a  QTL  ratio  of  50  percent  could 
obtain  only  half  the  amount  of  advances 
that  a  QTL  member  with  the  same 
amount  of  Bank  capital  stock  could 
borrow.  If  the  member's  QTL  ratio 
decreased  further,  its  ability  to  borrow 
against  its  capital  stock  would  be 
reduced  further.  See  id.  section  1430(e). 

Separately,  section  10(e)(3)  of  the 
Bank  Act  established  a  statutory 
presumption  that  each  member  has  at 
least  30  percent  of  its  assets  in  home 
mortgage  loans,  which  presumption  was 
used  in  determining  the  minimum 
amount  of  Bank  capital  stock  that  a 
member  must  purchase  pursuant  to 
section  6(b)  of  the  Bank  Act.  See  id. 
section  1430(e)(3).  Section  6(b)  requires 
all  members  to  subscribe  to  a  minimum 
amount  of  Bank  capital  stock,  which 
must  equal  at  least  one  percent  of  the 
member's  aggregate  unpaid  loan 
principal  (home  mortgage  loans,  home 
purchase  contracts  and  similar 
obligations).  As  a  practical  matter,  this 
provision  would  have  applied  only  to 
non-QTL  members,  as  QTL  members 
(which  have  at  least  65  percent  of  their 
assets  in  housing-related  investments) 
likely  would  have  had  more  than  30 
percent  of  their  assets  in  home  mortgage 
loans. 

Section  10(e)  was  added  to  the  Bemk 
Act  in  1987  by  the  Competitive  Equality 
Banking  Act  of  1987,  Public  Law  100- 
86,  section  105,  101  Stat.  552  (Aug.  10, 
1987)  (CEBA),  which  also  established 
the  QTL  test.  Congress  established  the 
QTL  test  principally  as  a  means  of 
encouraging  unitary  savings  and  loan 
holding  companies  to  ensure  that  their 
subsidiary  savings  associations 
maintained  at  least  60  percent  of  their 
assets  in  housing-related  investments.  If 
the  savings  association  failed  the  QTL 
test,  the  business  activities  of  the 
holding  company  would  be  sharply 
curtailed.  Similarly,  section  10(e) 
reduced  the  ability  of  the  non-QTL 
savings  association  to  obtain  advances 
from  its  Bank;  i.e.,  an  association  with 
a  QTL  ratio  of  59  percent  could  obtain 
only  59  percent  of  the  amount  of 
advances  that  it  could  obtain  were  it  to 
meet  the  QTL  test. 

The  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
Public  Law  101-73,  section  714(b),  103 
Stat.  418  (Aug.  9,  1989)  (FIRREA), 
amended  section  10(e)  by  revising  the 
sanctions  imposed  on  non-QTL 
members,  which  were,  with  only  minor 
exceptions,  the  same  as  those  described 
earlier  that  the  Modernization  Act 
repealed.  Congress  described  its 
amendments  to  section  10(e),  referring 
to  both  the  housing  finance  purposes 
restriction  and  the  reduced  leverage  on 
Bank  capital  stock,  as  "special  eligibility 


requirements  for  advances  to  members 
that  are  not  qualified  thrift  lenders."  See 
FIRREA  Conference  Report,  No.  101- 
222,  at  428  (August  4,  1989).  Congress 
did  not  describe  any  of  FIRREA's  QTL 
amendments  to  section  10(e)  as 
amendments  to  the  capital  structure  of 
the  Banks.  Indeed,  Congress  chose  to 
locate  the  QTL  provisions  in  section 
10(e),  which  relates  solely  to  Bank 
advances,  rather  than  in  section  6, 
which  establishes  the  capital  structure 
for  the  Banks. 

Section  604(c)  of  the  Modernization 
Act  repealed  section  10(e)  in  its  entirety. 
There  is  little  legislative  history  for  the 
amendment.  The  Managers'  Statement 
accompanying  the  bill  as  reported  by 
the  Conference  Committee  refers 
specifically  to  each  of  the  QTL 
provisions  in  section  10(e)  and  states 
simply  that  each  such  provision  is 
"eliminated"  or  "removed."  Because 
section  604(c)  of  the  Modernization  Act 
does  not  provide  a  separate  effective 
date  for  the  QTL  repeal,  the 
amendments  are  to  take  effect  upon 
enactment,  unless  they  are  preserved  by 
some  other  provision  of  the 
Modernization  Act. 

The  only  provision  in  the 
Modernization  Act  that  could  even 
arguably  be  read  to  preserve  the  QTL 
provisions  of  section  10(e)  would  be  the 
transition  provision  for  the  amendments 
to  section  6  of  the  Bank  Act,  relating  to 
the  capital  structure  of  the  Banks.  See 
Modernization  Act,  section  608  [to  be 
codified  at  12  U.S.C.  1426(a)(6)).  That 
section  provides  that: 

Notwith.standing  any  other  provisions  of 
[the  Modernization  Act],  the  requirements 
relating  to  the  purchase  and  retention  of 
capital  stock  of  a  [Bank]  by  any  member 
thereof  in  effect  on  [November  11,  1999], 
shall  continue  in  effect  *   *   *  until  the 
[capital]  regulations  required  by  (the 
Modernization  Act]  have  taken  effect  and  the 
capital  structure  plan  *   *   *  has  been 
approved  by  the  Finance  Board  and 
implemented  by  such  [Bjank. 

Although  certain  provisions  of  section 
10(e)  bear  some  relation  to  the  capital 
stock  of  a  Bank,  such  as  the  reduced 
leverage  and  the  30  percent 
presumption  of  home  mortgage  loans, 
they  do  not  appear  to  haye  been 
intended  by  Congress  to  function  as 
capital  provisions  per  se.  nor  do  they 
appear  to  be  so  closely  linked  to  the 
capital  provisions  in  section  6  of  the 
Bank  Act  that  they  must  necessarily  be 
preserved  by  the  transition  provisions  in 
the  Modernization  Act. 

As  originally  enacted  in  CEBA, 
section  10(e)  was  simply  a  limitation  on 
the  amount  of  advances  that  a  non-QTL 
member  could  obtain;  it  included  no 
reference  to  Bank  capital.  Though 
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FIRREA  reduced  the  borrowing  leverage 
on  Bank  capital  stock  for  non-QTL 
members  and  established  the  30  percent 
presumption  of  home  mortgage  loans, 
the  Congress  did  not  refer  to  either 
provision  as  an  amendment  to  the 
capital  structure  of  the  Bank  System. 
Instead,  Congress  expressly  described 
both  of  those  provisions  as  "special 
eligibility  requirements  for  advances  to" 
non-QTL  members.  That 
characterization  suggests  an  intent  that 
section  10(e)  continue  to  function 
primarily  as  a  limitation  on  the  ability 
of  a  non-QTL  member  to  obtain 
advances,  albeit  using  the  provisions 
relating  to  capital  as  one  of  the  means 
of  implementing  that  limitation. 

The  repeal  of  section  10(e}  is  one  of 
several  provisions  of  the  Modernization 
Act  that  were  intended  to  equalize 
access  to  the  Bank  System  for  all 
members.  The  explanation  by  the 
Conferees'  Managers  Statement  that  the 
QTL  provisions  are  "removed"  and 
"eliminated"  by  the  Modernization  Act 
suggests  strongly  that  the  Congress 
intended  that  those  amendments  would 
take  effect  upon  enactment.  To  read  the 
Modernization  Act  otherwise  would 
require  an  inference  that  Congress 
intended  the  QTL  provisions  to  remain 
in  effect  for  another  3  to  5  years,  which 
is  at  odds  with  the  language  used  in  the 
Managers'  Statement.  Moreover,  the 
history  of  the  legislation,  in  which  the 
amendments  to  section  6  (including  the 
transition  provision)  were  adopted  at  an 
earlier  time  than  the  repeal  of  section 
10(e),  would  counsel  against  applying 
the  transition  provision  so  broadly  as  to 
preserve  the  QTL  limitations. ^  Given 
that  history,  the  Finance  Board  believes 
that  the  transition  provision  in  section 
608  of  the  Modernization  Act  should 
not  be  read  as  applying  to  the  QTL 
provisions  in  section  10(e)  of  the  Bank 
Act,  and  that  the  QTL  provisions  are  not 
preserved  beyond  the  date  of  enactment. 


'>  As  passed  by  the  House  of  Representatives,  H.R. 
10  would  have  amended  section  6  of  the  Bank  Act. 
the  capital  structure  provision,  in  its  entirety,  and 
would  have  included  within  the  amended  section 
6  a  transition  provision  preserving  the  existing 
capital  structure  until  the  new  capital  structures 
could  be  implemented.  That  transition  provision  is 
identical  to  the  provision  included  in  the  so-called 
"Chairmen's  Mark"  that  was  considered  by  the 
Conference  Committee  and  later  was  enacted  in  the 
Modernization  Act.  The  repeal  of  section  10(e), 
however,  was  not  included  in  the  original 
Chairmen's  Mark  and  had  not  been  in  either  H.R. 
10  or  S.  900.  as  those  bills  were  passed  by  their 
respective  houses.  The  language  repealing  section 
10(e)  was  adopted  later  in  the  Conference  and  was 
included  among  the  amendments  made  by  section 
604  of  the  Modernization  Act.  which  related  to 
advances,  rather  than  those  made  by  section  608  of 
the  Modernization  Act,  which  includes  all  of  the 
amended  capital  provisions,  including  the 
transition  provision. 


Accordingly,  the  Finance  Board  is 
removing  sections  925.20(a)(2),  950.13 
and  950.15(a)(2)  of  its  regulations, 
which  contain  the  additional  capital 
stock  purchase  requirements  and 
limitations  on  advances  applicable  to 
non-QTL  members.  Section  925.20(a)(1) 
is  revised  to  set  forth  the  new  minimum 
stock  purchase  requirement  for  all 
members  as  the  greater  of: 

(i)  $500; 

(ii)  1  percent  of  the  member's 
aggregate  unpaid  loan  principal;  or 

(iii)  5  percent  of  the  member's 
aggregate  amount  of  outstanding 
advances. 

The  Finance  Board  is  aware  that  the 
repeal  of  the  QTL  limitations  could 
result  in  excess  capital  stock  positions 
for  as  much  as  40  percent  of  the 
members  of  the  Banks  and  that  this  will 
necessitate  serious,  thoughtful  and 
active  management  of  capital  emd 
business  operations  by  the  Banks  during 
the  transition  period  until  final  capital 
regulations  and  Bank  capital  plans  are 
in  place,  as  required  by  the 
Modernization  Act.  See  Modernization 
Act,  section  608.  This  will  also  require 
the  Finance  Board  to  monitor  the  Beinks 
closely  during  this  period.  Any  safety 
and  soundness  concerns  raised  during 
this  transitional  period  as  a  result  of  the 
repeal  of  the  QTL  limitations  will  be 
addressed  by  the  Finance  Board  through 
the  supervisory  process. 

in.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
final  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  do  not  apply. 

IV.  Notice  and  Public  Participation 

The  Finance  Board  for  good  cause 
finds  that  the  notice  and  public 
comment  procedure  required  by  the 
Administrative  Procedure  Act  is 
impracticable,  unnecessary  or  contrary 
to  the  public  interest  in  this  instance, 
because  the  changes  made  by  this 
interim  final  rule  implement  recenUy 
enacted  statutory  amendments  that 
rendered  obsolete  certain  provisions  of 
the  Finance  Board's  regulations.  See  5 
U.S.C.  553(b)(3)(B). 

V.  Paperwork  Reduction  Act 

For  the  reasons  stated  in  IV.  above, 
the  Finance  Board  is  adopting  this 
interim  final  rule  on  an  expedited  basis 
to  conform  provisions  of  its  regulations 
to  the  recently  enacted  statutory 
amendments  to  the  Bank  Act.  Due  to  the 
expedited  nature  of  this  rulemaking,  the 
Finance  Board  has  not  completed  its 
analysis  of  the  information  collection 
requirements  contained  in  the  interim 


final  rule.  The  amendments  in  the 
interim  final  rule  may  result  in  a 
reduction  in  the  information  collection 
burden  for  institutions  that  qualify  as 
community  financial  institutions,  and 
an  increase  in  the  number  of 
respondents  that  apply  for  Bank 
membership.  The  Finance  Board 
intends  to  submit  to  the  Office  of 
Management  and  Budget  the 
information  collection  requirements 
contained  in  this  interim  final  rule  in 
accordance  with  the  requirements  of 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
3507(d). 

List  of  Subjects  12  CFR  Parts  925  and 
950 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  amends  title  12,  chapter  LX,  parts 
925  and  950,  Code  of  Federal 
Regulations,  as  follows: 

PART  925— MEMBERS  OF  THE  BANKS 

1.  The  authority  citation  for  part  925 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422.  1422a.  1422b. 
1423.  1424.  1426.  1430.  1442. 

2.  Amend  section  925.1  by: 

a.  In  paragraph  (n)(l)(iii),  removing 
the  second  and  third  sentences;  and 

b.  Adding  paragraphs  (ff)  and  (gg)  to' 
read  as  follows: 

§925.1     Definitions. 


(ff)  Community  financial  institution 
means  an  institution — 

(1)  The  deposits  of  which  are  insured 
under  the  Federal  Deposit  Insurance 
Act;  and 

(2)  That  has,  as  of  die  date  of  the 
transaction  at  issue,  less  than  the 
community  financial  institution  asset 
cap  in  average  total  assets,  based  on  an 
average  of  total  assets  over  the  three 
years  preceding  that  date. 

(gg)  Community  financial  institution 
asset  cap  means,  for  2000.  $500  million. 
Beginning  in  2001  and  for  subsequent 
years,  the  cap  shall  be  adjusted  annually 
by  the  Finance  Board  to  reflect  any 
percentage  increase  in  the  preceding 
year's  Consumer  Price  Index  (CPI)  for  all 
urban  consumers,  as  published  by  the 
U.S.  Department  of  Labor.  Each  year,  as 
soon  as  practicable  after  the  publication 
of  the  previous  year's  CPI,  the  Finance 
Board  shall  publish  notice  by  Federal 
Register,  distribution  of  a 
memorandum,  or  otherwise,  of  the  CPI- 
adjusted  cap. 
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§925.4    [Amenied] 

3.  Amend  se  ction 

a.  Removing 

b.  Redesigna  t 
and  (d)  as  para  graph: 
respectively. 

4.  Amend  § 
paragraph  (b) 


925.4  by: 
paragraph  (a);  and 
ing  paragraphs  (b),  (c), 

s  (a),  (b),  and  (c), 

'>25.6by  revising 
read  as  follows: 


§  925.6    Generi  I  eligibility  requirements. 


(b)  Addition  il 
for  insured  de  wsitory 
than  commun}tv 
In  order  to  be 
Ijiember  of  a 
depository  ins' 
than  a  commuhity 
also  must  hav( 
total  assets  in 
loans. 


eligibility  requirement 
institutions  other 
y  financial  institutions. 
ligible  to  become  a    * 

an  insured 
itution  applicant  other 

financial  institution 
at  least  10  percent  of  its 
esidential  mortgage 


Bmk 


5.  Revise  §925.10  to  read  as  follows: 


§  925.1 0    1 0  pe  cent  requirement  for  certain 
insured  depositpry  institution  applicants. 

An  insured  depository  institution 
applicant  that  is  subject  to  the  10 
percent  requir  sment  of  section 
4(a)(2)(A)  of  tl;e  Act  and  section 
925.6(b)  of  thii  part,  shall  be  deemed  to 
be  in  compliai  ce  with  such  requirement 
if,  based  on  th  ;  applicant's  most  recent 
regulatory  fina  ncial  report  filed  with  its 
appropriate  re  ;ulator,  the  applicant  has 
at  least  10  pen  ent  of  its  total  assets  in 
residential  mo  rtgage  loans,  except  that 
any  assets  usei  I  to  secure  mortgage  debt 
securities  as  d  !scribed  in  §  925.1(bb){6) 
of  this  part  sh<  11  not  be  used  to  meet 
this  requireme  nt. 

6.  Amend  section  925.14  by  revising 
paragraph  (a)(:  i)  to  read  as  follows: 

§925.14    De  nc  vo  insured  depository 
institution  applicants. 

(a)  *   *  * 

(3)  10  perceht 


com  nencmg 


year 

subject  to  the 
section  4(a)(2) 
925.6(b)  of  thi 
year  after 
business  open  t 
percent  r 
part. 

(ii)  Conditidnal 
applicant  shaj 
to  be  in 


comp  lance 


requirement  o 
Act  and  sect  i  op 
applicant  that 
membership 
stock  purchasi 
of  this  part 
of  part  950  of 

(iii)  Approvjj/ 
deemed  to  be 
percent  requiifement 


an  i 


requirement — (i)  One- 
requiremknt.  An  applicant  that  is 
0  percent  requirement  of 
A)  of  the  Act  and  section 
part,  shall  have  until  one 

its  initial 
ions  to  meet  the  10 
equirfement  of  §  925.10  of  this 


approval.  The 
be  conditionally  deemed 
with  the  10  percent 
section  4(a)(2)(A)  of  the 
925.6(b)  of  this  part.  An 
receives  such  conditional 
a  jproval  is  subject  to  the 
requirements  of  §  925.20 
the  advances  provisions 
his  chapter. 

The  applicant  shall  be 
n  compliance  with  the  10 
of  section 


4(a)(2)(A)  of  the  Bank  Act  and  section 
925.6(b)  of  this  part  upon  receipt  by  the 
Bank  from  the  applicant,  within  one 
year  after  commencement  of  the 
applicant's  initial  business  operations, 
of  evidence  acceptable  to  the  Bank  that 
the  applicant  satisfies  the  10  percent 
requirement. 

(iv)  Conditional  approval  deemed  null 
and  void.  If  the  requirements  of 
paragraph  (a)(3)(iii)  of  this  section  are 
not  satisfied,  the  applicant  shall  be 
deemed  to  be  in  noncompliance  with 
the  10  percent  requirement  of  section 
4(a)(2)(A)  of  the  Act  and  §925. 6(b)  of 
this  part,  and  its  conditional 
membership  approval  is  deemed  null 
and  void. 

(v)  Treatment  of  outstanding 
advances  and  Bank  stock.  If  the 
applicant's  conditional  membership 
approval  is  deemed  null  and  void 
pursuant  to  paragraph  (a)(3)(iv)  of  this 
section,  the  liquidation  of  any 
outstanding  indebtedness  owed  by  the 
applicant  to  the  Bank  and  redemption  of 
stock  of  such  Bank  shall  be  carried  out 
in  accordance  with  §  925.29  of  this  part. 


§925.18    [Amended] 

7.  Amend  §  925.18(e)  by  removing  the 
phrase  "within  10  years". 

8.  Amend  §925.20  by: 

a.  Revising  paragraph  (a);  and 

b.  In  paragraphs  (b)(1)  and  (b)(2), 
removing  "§  925.4(a)  or  (d)"  and  adding 
"§  925.4(c)"  in  its  place,  to  read  as 
follows: 

§  925.20    Stock  purchase. 

(a)  Minimum  stock  purchase.  Each 
member  shall  purchase  stock  in  the 
Bank  in  which  it  is  a  member  in  an 
amount  equal  to  the  greater  of: 

(1)$500; 

(2)  1  percent  of  the  member's 
aggregate  unpaid  loan  principal;  or 

(3)  5  percent  of  the  member's 
aggregate  amount  of  outstanding 
advances. 
***** 

9.  Amend  §  925.26  by  revising 
paragraph  (a)  to  read  as  follows: 

§  925.26    Procedure  for  witfidrawal. 

(a)  Notice  of  withdrawal.  (1)  Any 
member  that  is  eligible  under  applicable 
law  to  withdraw  fi-om  Bank  membership 
may  do  so  after  providing  the  Finance 
Board  and  its  Bank  at  least  six  months 
written  notice  of  the  member's  intention 
to  withdraw  from  membership. 

(2)  Federal  savings  association 
members  may  submit  notices  of 
intention  to  withdraw  from  Bank 
membership  under  paragraph  (a)(1)  of 
this  section  prior  to  May  13,  2000,  but 


may  not  withdraw  from  membership 
prior  to  May  13.2000. 


§925.29    [Amended] 

10.  Amend  the  first  sentence  of 

§  925.29(a)(1)  by  adding  "925.14(a)(3), 
925.14(a)(4),"  before  "925.26". 

11.  Revise  §  925.30  to  read  as  follows: 

§  925.30    Reacquisitlon  of  membership. 

An  institution  that  withdraws  or 
withdrew  from  membership  pursuant  to 
§  925.26  of  this  part  may  acquire 
membership  in  a  Bank  only  after  the 
expiration  of  a  period  of  5  years  from 
the  date  of  completion  of  divestiture  of 
all  shares  of  the  institution's  capital 
stock  in  the  Bank,  except: 

(a)  Such  institution  may  acquire 
membership  in  a  Bank  if  such 
divestiture  is  a  consequence  of  a  transfer 
of  membership  on  a  non-interrupted 
basis  between  Banks  pursuant  to 
§925.18  of  this  part;  and 

(b)  An  institution  that  withdrew  from 
membership  pursuant  to  §  925.26  of  this 
part  before  December  31,  1997  that  does 
not  meet  the  5-year  requirement  in  this 
section  may  acquire  membership  in  a 
Bank  subject  to  Finance  Board  approval. 

PART  950— ADVANCES 

1.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b(a)(l),  1426,  1429,  1430,  1430b  and 
1431. 

§950.13    [Removed] 

2.  Remove  §950.13. 

3.  Amend  §950.15  by: 

a.  Redesignating  paragraph  (a)(1)  as 
paragraph  (a); 

b.  Removing  paragraph  (a)(2);  and 

c.  Revising  the  first  sentence  of 
paragraph  (b)(1)  to  read  as  follows: 

§  950.1 5    Capital  stock  requirements; 
unilateral  redemption  of  excess  stock. 

***** 

(b)  Unilateral  redemption  of  excess 
capital  stock;  fee  in  lieu  prohibited.  (1) 
A  Bank,  after  providing  15  calendar 
days  advance  written  notice  to  a 
member,  may  require  the  redemption  of 
that  amount  of  the  member's  Bank 
capital  stock  that  exceeds  the  capital 
stock  requirements  set  forth  in 
paragraph  (a)  of  this  section,  provided 
the  minimum  amount  required  in 
section  6(b)(1)  of  the  Act  is  maintained. 


Dated:  February  23,  2000. 
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By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
(FR  Doc.  00-6200  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  672S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-57-A0;  Amendment 
39-11623;  AD  2000-05-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  requires  a  one-time 
inspection  of  the  main  landing  gear 
(MLG)  axle  flange  to  detect  cracking, 
and  follow-on  corrective  actions.  For 
certain  airplanes,  this  amendment  also 
requires  replacement  of  the  original 
brake  mounting  gasket  with  a  more 
durable  aluminum-nickel-bronze  gasket, 
and  installation  of  new  shear  studs,  if 
necessary.  For  certain  airplanes,  this 
amendment  requires  modification  of  the 
mounting  flange  holes  of  the  brake 
torque  tube.  This  amendment  is 
prompted  by  reports  of  cracking  in  the 
axle  flange  and  by  reports  of 
deterioration  of  the  brake  mounting 
gasket.  The  actions  specified  by  this  AD 
are  intended  to  prevent  fractiu-e  of  the 
MLG  axle  and  separation  of  the  wheel 
from  the  MLG,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  April  19,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  19, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  to  cimend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737  series  airplanes  was 
published  in  the  Federal  Register  on 
October  29, 1998  (63  FR  57953).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  main  landing  gear 
(MLG)  axle  flange  to  detect  cracking, 
and  follow-on  corrective  actions.  For 
certain  airplanes,  that  action  proposed 
to  require  replacement  of  the  original 
brake  moimting  gasket  with  a  more 
durable  aluminum-nickel-bronze  gasket, 
and  installation  of  new  shear  studs,  if 
necessary.  For  certain  airplanes,  that 
action  proposed  to  require  modification 
of  the  mounting  flange  holes  of  the 
brake  torque  tube. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
conunents  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Requests  to  Extend  Compliance  Time 

Several  commenters  request  that  the 
FAA  extend  the  compliance  time  (i.e., 
within  200  days  or  1,500  flight  cycles 
after  the  effective  date  of  this  AD. 
whichever  occurs  later)  for 
accomplishing  the  requirements  of  the 
proposed  AD. 

One  commenter  states  that  the 
proposed  AD  should  be  carried  out 
within  250  days  or  2,500  aircraft  cycles, 
whichever  occurs  later.  The  commenter 
supports  this  request  by  stating  that  its 
standard  practice  is  to  clean  and 
visually  inspect  all  landing  gear  axle 
flanges  each  time  the  brake  assemblies 
and  wheel  assemblies  are  removed  from 
the  axle.  The  commenter  further  states 
that  it  has  never  experienced  loss  of  a 
MLG  wheel  with  BFGoodrich  brake 
assemblies,  and  that  BFGoodrich  is  not 
aware  of  the  loss  of  a  wheel  on  aircraft 
equipped  with  BFGoodrich  brake 
assemblies. 

Another  commenter,  the  eurplane 
manufacturer,  states  that  the  inspection 
of  axle  flanges  that  have  been  repaired 
with  nickel  sulfamate  or  bushings 


would  require  removal  of  the  repair. 
The  commenter  notes  that  this  will  have 
a  significant  impact  on  the  cost  and  time 
required  to  perform  the  proposed 
inspection.  Therefore,  consideration 
should  be  given  to  increasing  the 
compliance  time  or  modifying  the 
inspection  requirements. 

One  commenter  states  that  the 
inspection  schedule  specified  in 
paragraphs  (b)  and  (c)  of  the  proposed 
AD  should  be  increased  to  at  least  1  year 
or  4,000  cycles,  whichever  is  later.  The 
commenter  states  that  the  currently 
proposed  inspection  schedule  for  most 
of  the  operators  will  fall  during  a  line 
maintenance  check.  The  commenter 
points  out  that  the  inspection  and  repair 
specified  in  Boeing  All  Operators  Telex 
(AOT)  M-7272-96-1442,  dated  March 
29,  1996  [which  is  referenced  in  the 
proposed  AD  the  appropriate  source  for 
accomplishing  the  proposed  inspection 
in  paragraphs  (b)(1)  and  (c)(1)  and  the 
proposed  repair  in  paragraphs  (b)(2)  and 
(c)(2)l,  involves  repairs  that  should  be 
accomplished  at  a  heavy  check  or 
overhaul  facility. 

One  commenter  states  that  the 
inspection  should  be  accomplished 
during  a  heavy  maintenance  visit  where 
equipment  and  trained  personnel  are 
more  readily  available. 

The  FAA  concurs  with  the 
commenters'  requests.  The  FAA  concurs 
that  the  magnetic  particle  inspection, 
high  frequency  eddy  ciurent  (HFEC) 
inspection,  modification,  and  repair,  if 
necessary,  required  by  this  AD  should 
be  accomplished  at  an  overhaul  facility. 
The  FAA  has  determined  that  an 
extension  of  the  compliance  time  to 
within  1  year  or  4,500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  will  not  compromise  safety 
provided  that  an  interim  detailed  visuad 
inspection  to  detect  fretting  and 
corrosion  of  the  axle  flange  bolt  holes  is 
accomplished  within  200  days  or  1,500 
flight  cycles  after  the  effective  date  of 
this  AD,  whichever  occurs  later.  The 
FAA  has  added  a  new  paragraph  (d)  to 
the  final  rule  to  include  such  an  option. 
The  FAA  also  has  added  a  note  to  the 
final  rule  to  clarify  the  definition  of  the 
detailed  visual  inspection. 

One  commenter  states  that,  if  the  FAA 
mandates  modifications  to  the  ten  or 
eleven  bolt  configiu^ation,  it  requests 
that  the  compliance  time  for  paragraph 
(c)  of  the  proposed  AD  be  extended  to 
5  years.  (This  comment  is  discussed  in 
more  detail  below  under  the  heading 
"Requests  to  Exclude  Actions  on  the 
Basis  of  Configuration"). 

The  FAA  does  not  conciu  with  the 
commenter's  request.  Although  the  two 
stud/ten  bolt  configuration  provides 
better  clamp-up  between  the  brake 
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assembly  and  I  le  MLG  axle  flange,  the 
FAA  has  deter  nined  that  improved 
clamp-up  by  it  self  does  not  justify  a  5- 
year  coraplianie  time. 


Requests  to 

Basis  of  Confi^rati 


Exclude  Actions  on  the 
on 


cf 
sta  ;es 


One  comme^ter 
operators  utili 
configurations 
material  not  bt 
requirements 
commenter 
Boeing  AOT  V 
March  29.  199i» 
primarily  due 
finish,  improper 
installation  of 
rather  than  design 
commenter  su 
exists  which  s 
bolt  brake  mo 
phenolic  gaske  t 
to  cracking. 

The  FAA 


poited 


an  J 
do  js 
commenter's  n ! 
stud/ten  bolt  c  d 
better  clamp-up 
assembly  and 
FAA  has  deterinined 
clamp-up  by  i 
fretting.  Furthirm 
7272-96-1442 
phenolic  gaskc  t 
causes  of  re 
heat  and  vibra 
deterioration 
FAA  finds  tha 
with  the  two  s 
will  help  decrease 
vibration,  but 
gasket  deterioi  it 
by  the  gasket, 
that  the  alumi 
Br)  gasket  use( 
brake  mou 
includes  two 
ensure  proper 
to  brake  heat 

Another 
operators  with 
brake  mountir  g 
required  to 
bronze  gasket 
of  the  proposeji 
was  provided. 

The  FAA 
commenter's 
determined 
used  with  the 
properly  mate 
nickel-bronze 
new  studs  wil 
Furthermore, 
gasket,  magne 
inspections 
existing  integi^ty 
bolt  holes 


adl 


dcBs 


thit 


requests  that 
!  ing  ten  or  eleven  bolt 
regardless  of  gasket 
subject  to  the 
the  proposed  AD.  One 
that,  according  to 
1-7272-96-1442,  dated 
previous  failures  are 
o  poor  maintenance  of 

plating  repairs,  and 
ncorrect  wheel  bearings, 

deficiencies.  The 
gests  that  no  evidence 
ows  that  a  ten  or  eleven 
I  nting  configuration  with 
s  is  unsafe  or  susceptible 
subsequent  axle  failure, 
not  concur  with  the 
quest.  Although  the  two 
nfiguration  provides 
between  the  brake 
he  MLG  axle  flange,  the 
that  an  improved 
t  self  will  not  prevent 
ore.  Boeing  AOT  M- 
lists  deterioration  of  the 
as  another  of  the  basic 
axle  fractures.  Brake 
ion  can  lead  to 
•  the  phenolic  gasket.  The 
an  increase  in  clamp-up 
ud/ten  bolt  configuration 

the  magnitude  of 
vill  not  alleviate  the 
ion  brake  heat  caused 
he  FAA  has  determined 
um-nickel-bronze  (Al-Ni- 
in  conjunction  with 
hardware,  which 
uds  and  ten  bolts,  will 
:lamp-up  and  resistance 
d  vibration. 

requests  that 
a  one  stud/eleven  bolt 
configuration  be 
one  stud  and  one  nickel 
o  comply  with  the  intent 
rule.  No  justification 


intin  § 


an 
cor  imenter 


not  concur  with  the 
r  jquest.  The  FAA  has 
the  existing  shear  studs 
jhenolic  gasket  will  not 
with  the  aluminum- 
asket.  Therefore,  two 
be  required. 
»rior  to  installing  the 
ic  particle  or  HFEC 
required  to  evaluate  the 
of  the  axle  flange  and 


Requests  for  Credit  for  Previous 
Incorporation  of  Certain  Service 
Information 

One  commenter  requests  that  the  FAA 
give  credit  for  airplanes  on  which  MLG 
assemblies  with  an  Al-Ni-Br  gasket  have 
been  installed  in  accordance  with 
Boeing  Service  Bulletin  737-32-1253, 
and  that  have  been  inspected/reworked/ 
overhauled  in  accordance  with  Boeing 
AOT  M-7272-96-1442  and/or  original 
equipment  manufacturer/FAA-approved 
operator  designed  rework  procedures. 

The  FAA  concurs  with  tne 
commenter's  request  provided  that  the 
inspection  has  been  accomplished 
concurrent  with  or  after  installation  of 
the  Al-Ni-Br  gasket.  The  FAA  has 
determined  that  accomplishment  of  the 
magnetic  particle  or  HFEC  inspections 
in  accordance  with  Boeing  AOT  M- 
7272-96-1442,  dated  March  29.  1996. 
concurrent  with  or  after  installation  of 
an  aluminum-nickel-bronze  gasket  and 
shear  studs,  is  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraphs  (a)(1)  and  (c)(1)  of  this  final 
rule.  Therefore,  the  FAA  has  added  a 
new  note  after  paragraph  (a)  of  this  AD 
to  provide  credit  for  accomplishing  the 
required  inspection  conciurently  with 
or  after  accomplishment  of  the  subject 
installation. 

Two  commenters  request  that  the 
inspection  required  by  paragraph  (a)(1) 
of  the  proposed  AD  be  deleted.  One  of 
these  commenters  requests  that  the 
inspection  required  by  paragraph  (b)(1) 
also  be  deleted.  One  commenter  states 
that  the  inspection  should  not  be 
required  because  a  new  aluminum- 
nickel-bronze  gasket  has  been  installed 
in  accordance  with  Boeing  Service 
Bulletin  737-32-1253.  dated  November 
7, 1991.  and  the  torque  tube  mounting 
holes  on  the  mounting  flange  have  been 
modified  in  accordance  with 
AlliedSignal  Service  Bulletin  2601042- 
32-003,  dated  March  15.  1997.  If 
operators  installed  this  new  gasket  along 
with  the  modification  on  the  axle  flange 
and  brake  flange,  the  commenter 
contends  that  they  have  already 
accomplished  the  initial  inspection  in 
accordance  with  Boeing  Service  Bulletin 
737-32-1253.  One  commenter  states 
that  there  have  been  no  reported  axle 
failures  on  airplanes  that  have 
incorporated  Boeing  Service  Bulletin 
737-32-1253.  The  commenter  further 
states  that  the  inspection  of  these 
airplanes  will  impose  an  unreasonable 
financial  burden  on  the  operators. 

Another  commenter  states  that 
paragraph  (c)  of  the  proposed  AD 
contains  no  requirement  for  repetitive 
inspections  after  incorporation  of 
Boeing  Service  Bulletin  737-32-1253. 


Therefore,  the  commenter  requests  that 
no  further  action  be  required,  if  the 
magnetic  particle  inspection  and 
modification  specified  in  that  service 
bulletin  were  already  accomplished 
during  the  previous  landing  gear 
overhaul  or  at  a  maintenance 
opportunity. 

Another  commenter  requests  that,  if 
an  MLG  has  been  inspected,  overhauled, 
and  modified  in  accordance  with  Boeing 
Service  Bulletins  737-32-1253,  dated 
November  7,  1991,  and  737-32-1235, 
dated  April  12,  1990.  affected  airplanes 
should  not  be  subject  to  the 
requirements  of  the  proposed  AD.  The 
commenter  also  states  that  In  Service 
Report  (ISR)  #95-03-3210-20.  dated 
February  16.  1995.  states  that 
incorporation  of  these  service  bulletins 
is  the  recommended  action  according  to 
Boeing. 

The  FAA  does  not  concur  with  the 
commenters'  requests.  The  FAA  has 
determined  that,  for  airplanes  on  which 
the  installation  of  the  brake  mounting 
hardware  in  accordance  with  Boeing 
Service  Bulletin  737-32-1253,  dated 
November  7,  1991,  and  Boeing  Service 
Bulletin  737-32-1235.  dated  April  12, 
1990,  has  been  accomplished,  the 
magnetic  particle  or  HFEC  inspection 
required  by  this  AD  must  be 
accomplished  because  these  service 
bulletins  do  not  contain  inspection 
procedures.  These  service  bulletins  only 
describe  procedures  for  installing  the 
improved  brake  moiuiting  hardware  and 
an  additional  shear  stud.  The  FAA 
points  out  that  there  is  a  possibility  that 
some  of  the  aluminum-nickel-bronze 
gaskets  could  have  been  installed  on 
axle  flanges  that  already  had  cracks  or 
fretting  damage.  A  magnetic  particle  or 
HFEC  inspection  of  this  area  will  ensure 
detection  of  cracks  in  the  axle  flange 
and  brake  attach  bolt  holes. 

One  commenter  further  requests  that 
airplanes  on  which  the  shear  stud 
replacement  in  accordance  with  Boeing 
Service  Bulletin  737-32-1253  has  been 
incorporated  not  be  required  to  install 
new  studs,  as  required  in  paragraph 
(a)(4)  of  the  proposed  AD.  The 
commenter  believes  this  to  be 
unnecessary  since  Service  Bulletin  737- 
32-1253  already  requires  replacement  of 
the  shear  studs. 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA  finds 
that  accomplishment  of  the  gasket 
replacement  in  accordance  with  the 
subject  service  bulletin  includes 
replacing  the  shear  studs.  The  FAA 
notes  that  paragraph  (a)  of  the  AD 
applies  to  certain  airplanes  "on  which 
the  original  gaskets  have  been  replaced 
with  aluminum-nickel-bronze  gaskets  in 
accordance  with  Boeing  Service  Bulletin 
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737-32-1253,  dated  November  7,  1991." 
The  FAA  finds  it  unnecessary  for  those 
airplanes  to  accomplish  the  replacement 
of  the  shear  studs  a  second  time. 
Therefore,  the  FAA  has  deleted 
paragraph  (a)(4)  of  the  proposed  AD 
from  the  final  rule. 

Requests  to  Allow  Flight  with  Cracks 

Two  commenters  request  that  repair 
of  cracks,  prior  to  further  flight,  as 
required  by  paragraphs  (a)(1),  (b)(1),  and 
(c)(1)  of  the  proposed  AD,  apply  only  to 
those  axle  flange  cracks  found 
progressing  inward  from  the  brake 
attach  holes  towards  the  MLG  axle.  The 
commenters  suggest  that  operations 
should  be  allowed  to  continue  on 
airplanes  with  axle  flanges  that  have 
cracks  on  up  to  four  bolt  holes,  as  long 
as  they  progress  towards  the  outer  edge 
of  the  flange.  One  of  the  commenters 
states  that  this  type  of  cracking  is 
sufficiently  covered  under  the  current 
Boeing  Overhaul  Manual  32-11-11.  One 
commenter  further  states  that  if  repair  is 
deemed  necessary,  then  the  FAA  should 
develop  and  include  an  approved  repair 
scheme  in  the  final  rule. 

The  FAA  partially  concurs  with  the 
commenter's  request.  The  FAA  does  not 
concur  that  operations  should  be 
allowed  to  continue  on  airplanes  with 
axle  flanges  that  have  any  crack.  While 
outwardly  progressing  cracks  should  not 
affect  axle  integrity,  if  such  cracks  are 
completely  ignored,  they  could  change 
direction  and  begin  progressing  inwards 
towards  the  MLG  axle.  Therefore,  the 
FAA  has  determined  that  any  subject 
axle  flange  that  is  found  to  be  cracked 
must  be  repaired  prior  to  further  flight 
in  accordance  with  a  method  approved 
by  the  FAA. 

However,  the  FAA  does  concur  that 
accomplishment  of  the  repair  in 
accordance  with  Boeing  Overhaul 
Manual  32-11-11  is  considered 
acceptable  for  compliance  with  the 
repair  requirements  of  paragraphs  (a)(1), 
(b)(1),  and  (c)(1)  of  the  AD.  Therefore, 
the  FAA  has  revised  the  final  rule  to 
include  as  new  note  to  clarify  this  point. 
In  addition,  operators  may  request 
approval  of  an  alternative  method  of 
compliance  if  data  are  provided  to 
substantiate  that  such  a  method  would 
provide  an  acceptable  level  of  safety. 

Request  to  Change  Terminology 

Two  commenters  request  that  the 
term  "brake  assemblies"  in  paragraphs 
(b)(4)  and  (c)(3)  of  the  proposed  AD  be 
changed.  One  commenter  suggests 
"brake  mounting  hardware,"  and  the 
other  commenter  suggests  "axle  flange 
assemblies"  as  alternative  terms. 

One  eommenter  further  suggests  that 
the  term  "torque  tube"  be  changed  to 


"brake  torque  tube"  in  paragraphs  (a)(3) 
and  fb)(3)  of  the  proposed  AD;  delete 
"on  the  mounting  flange"  from 
paragraph  (a)(3)  of  the  proposed  AD; 
and  change  "brake  modification"  to 
"brake  mounting  hardware 
modification"  in  the  Cost  Impact  section 
of  the  proposed  AD. 

The  FAA  concurs  with  the 
commenters'  requests.  The  FAA  has 
revised  paragraphs  (b)(4)  and  (c)(3)  of 
the  final  rule  to  read  "brake  mounting 
hardware."  The  FAA  also  has  revised 
the  term  "torque  tube"  to  "brake  torque 
tube"  in  the  Summary,  Supplementary 
Information,  and  Cost  Impact  sections  of 
the  AD;  and  deleted  the  phrase  "of  the 
mounting  flange"  ft'om  paragraph  (b)(3) 
of  this  AD  to  be  consistent  with  the 
changes  noted  previously. 

Other  Changes  Made  to  the  Proposed 
AD 

The  FAA  inadvertently  omitted 
information  from  paragraphs  (b)(1)  and 
(c)(1)  of  the  proposed  rule  for  HFEC 
inspections  of  axle  flanges  that  have  not 
been  repaired  previously  and  coated 
with  a  nickel  sulfamate  finish.  As  stated 
in  paragraph  (a)(1)  of  the  proposed  rule, 
an  HFEC  inspection  may  only  be 
accomplished  if  the  axle  flange  has  not 
been  repaired  previously  and  coated 
with  a  nickel  sulfamate  finish.  However, 
the  FAA  inadvertently  omitted  this 
clarification  in  paragraphs  (b)(1)  and 
(c)(1)  of  the  proposed  AD,  which  applies 
to  airplanes  equipped  with  certain 
AlliedSignal  brake  assemblies  on  which 
the  original  gaskets  have  not  been 
replaced  and  on  all  other  affected 
airplanes,  respectively.  The  clarification 
regarding  HFEC  inspections  applies  to 
all  repaired  axle  flanges,  independent  of 
gasket  replacement  and  independent  of 
whether  the  airplanes  are  equipped  with 
certain  AlligedSignal  brake  assemblies. 
Therefore,  the  FAA  has  revised 
paragraphs  (b)(1)  and  (c)(1)  of  the  final 
rule  to  include  the  clarification  that  an 
HFEC  inspection  is  not  appropriate  for 
repaired  axle  flanges. 

As  published,  the  NPRM  contains  a 
typographical  error  in  paragraph  (a)(1). 
It  references  Boeing  All  Operators  Telex 
(AOT)  "M-7272-76-1442,"  dated 
"Mach  29,  1996,"  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  magnetic 
particle  or  HFEC  inspection.  However, 
as  indicated  throughout  the  rest  of  the 
proposed  AD.  the  correct  reference  is 
"Boeing  All  Operators  Telex  (AOT)  "M- 
7272-96-1442,  dated  March  29,  1996." 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the"  AD. 

Cost  Impact 

There  are  approximately  2,015 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
893  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  FAA  estimates  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figtues,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $214,320,  or 
$240  per  airplane. 

It  will  take  approximately  32  work 
hours  per  airplane  at  an  average  labor 
rate  of  $60  per  work  hour  should  an 
operator  be  required  to  accomplish  the 
required  brake  mounting  hardware 
modification.  Required  parts  will  cost 
approximately  $2,052  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  brake  mounting  hardware 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $3,972 
per  airplane. 

Additionally,  the  FAA  estimates  that 
it  will  t£ike  approximately  5  work  hours 
per  airplane  to  accomplish  the  required 
brake  torque  tube  modification,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  The  FAA  estimates  that  this  action 
will  be  required  to  be  accomplished  on 
approximately  400  U.S. -registered 
airplanes.  Based  on  these  figures,  the 
cost  impact  of  this  modification 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $120,000,  or  $300  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  nqt  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  veuious 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
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warrant  the  prep  iration  of  a  Federalism 


Assessment. 
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wheel  from  the  MLG,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Inspection,  Modification,  and  Corrective 
Action 

(a)  For  Model  737-100  and  -200  series 
airplanes  equipped  with  AlliedSignal  (ALS/ 
Bendix]  brake  assembly  installations  having 
Boeing  part  numbers  (P/N)  10-61063-14, 
-18.  or  -21,  on  which  the  original  gaskets 
have  been  replaced  with  aluminum-nickel- 
bronze  gaskets  in  accordance  with  Boeing 
Service  Bulletin  737-32-1253,  dated 
November  7,  1991:  Except  as  provided  by 
paragraph  (d)  of  this  AD,  within  200  days  or 
1,500  flight  cycles  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  accomplish 
the  requirements  of  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  of  this  AD. 

(1)  Perform  either  a  one-time  magnetic 
particle  inspection  or  a  one-time  high 
frequency  eddy  current  inspection  of  the 
MLG  axle  flange  to  detect  cracking,  except 
that  a  high  frequency  eddy  current  inspection 
may  only  be  accomplished  if  the  axle  flange 
has  not  been  repaired  previously  and  coated 
with  a  nickel  sulfamate  finish.  The  magnetic 
particle  inspection  or  high  frequency  eddy 
current  inspection  is  to  be  accomplished  in 
accordance  with  procedures  specified  in 
paragraph  B.  of  the  "Recommended  Operator 
Action"  section  of  Boeing  All  Operators 
Telex  (AOT)  M-7272-96-1442,  dated  March 
29, 1996.  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  the  MLG  flange,  in 
accordance  with  Boeing  Overhaul  Manual 
32-1 1-1 1 ,  or  other  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  Transport  Airplane  Directorate. 

(2)  If  any  corrosion  or  fretting  is  found 
during  accomplishment  of  the  inspection 
required  by  paragraph  (a)(1)  of  this  AD:  Prior 
to  further  flight,  accomplish  the  repair 
procedures  specified  in  the  "Recommended 
Operator  Action"  section  of  Boeing  AOT  M- 
7272-96-1442,  dated  March  29,  1996. 

(3)  Accomplish  the  modification  of  the 
brake  torque  tube  mounting  holes,  in 
accordance  with  AlliedSignal  Service 
Bulletin  2601042-32-003.  dated  March  15, 
1997. 

Inspection,  Modification,  and  Corrective 
Action 

(b)  For  Model  737-100  and  -200  series 
airplanes  equipped  with  AlliedSignal  (ALS/ 
Bendix)  brake  assembly  installations  having 
Boeing  P/N  10-61063-14,  -18,  or  -21,  on 
which  the  original  gaskets  have  not  been 
replaced  with  new  aluminum-nickel-bronze 
gaskets  in  accordance  with  Boeing  Service 
Bulletin  737-32-1253.  dated  November  7, 
1991:  Except  as  provided  by  paragraph  (d)  of 
this  AD,  within  200  days  or  1,500  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  accomplish  the 
requirements  of  paragraphs  (b)(1),  (b)(2), 
(b)(3).  and  (b)(4)  of  this  AD. 

(1)  Perform  either  a  one-time  magnetic 
particle  inspection  or  a  one-time  high 
frequency  eddy  current  inspection  of  the 
MLG  axle  flange  to  detect  cracking,  except 
that  a  high  frequency  eddy  current  inspection 
may  only  be  accomplished  if  the  axle  flange 
has  not  been  repaired  previously  and  coated 


with  a  nickel  sulfamate  finish.  The  magnetic 
particle  inspection  or  high  fi^quency  eddy 
current  inspection  is  to  be  accomplished  in 
accordance  with  procedures  specified  in 
paragraph  B.  of  the  "Recommended  Operator 
Action"  section  of  Boeing  AOT  M-7272-96- 
1442,  dated  March  29,  1996.  If  any  cracking 
is  detected,  prior  to  further  flight,  repair  the 
MLG  flange,  in  accordance  with  Boeing 
Overhaul  Manual  32-11-11,  or  other  method 
approved  by  the  Manager,  Seattle  AGO. 

(2)  If  any  corrosion  or  fretting  is  found 
during  accomplishment  of  the  inspection 
required  by  paragraph  (b)(1)  of  this  AD:  Prior- 
to  further  flight,  accomplish  the  repair 
procedures  specified  in  the  "Recommended 
Operator  Action"  section  of  Boeing  AOT  M- 
7272-96-1442,  dated  March  29,  1996. 

(3)  Accomplish  the  modification  of  the 
brake  torque  tube  mounting  holes,  in 
accordance  with  AlliedSignal  Service 
Bulletin  2601042-32-003,  dated  March  15, 
1997. 

(4)  Accomplish  the  modification  of  the 
affected  brake  mounting  hardware  in 
accordance  with  Boeing  Service  Bulletin 
737-32-1253,  dated  November  7,  1991. 

Inspection,  Modification,  and  Corrective 
Action 

(c)  For  Model  737-100,  -200,  -300,  -400, 
and  -500  series  airplanes  other  than  those 
identified  in  paragraphs  (a)  and  (b)  of  this 
AD:  Except  as  provided  by  paragraph  (d)  of 
this  AD,  within  200  days  or  1,500  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  accomplish  the 
requirements  of  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  AD. 

(1)  Perform  either  a  one-time  magnetic 
particle  inspection  or  a  one-time  high 
frequency  eddy  current  inspection  of  the 
MLG  axle  flange  to  detect  cracking,  except 
that  a  high  frequency  eddy  current  inspection 
may  only  be  accomplished  if  the  axle  flange 
has  not  been  repaired  previously  and  coated 
with  a  nickel  sulfamate  finish.  The  magnetic 
particle  inspection  or  high  ft^quency  eddy 
current  inspection  is  to  be  accomplished  in 
accordance  with  procedures  specified  in 
paragraph  B.  of  the  "Recommended  Operator 
Action"  section  of  Boeing  AOT  M-7272-96- 
1442,  dated  March  29, 1996.  If  any  cracking 
is  detected,  prior  to  further  flight,  repair  the 
MLG  flange,  in  accordance  with  Boeing 
Overhaul  Manual  32-11-11,  or  other  method 
approved  by  the  Manager,  Seattle  AGO. 

(2)  If  any  corrosion  or  fretting  is  found 
during  accomplishment  of  the  inspection 
required  by  paragraph  (c)(1)  of  this  AD:  Prior 
to  further  flight,  accomplish  the  repair 
procedures  specified  in  the  "Recommended 
Operator  Action"  section  of  Boeing  AOT  M- 
7272-96-1442,  dated  March  29,  1996. 

(3)  Accomplish  the  modification  of  the 
affected  brake  mounting  hardware  in 
accordance  with  Boeing  Service  Bulletin 
737-32-1253,  dated  November  7.  1991. 

Note  2:  Accomplishment  of  the  magnetic 
particle  or  HFEC  inspections  of  unrepaired 
axle  flanges  in  accordance  with  Boeing  Telex 
M-7272-96-1442.  dated  March  29,  1996, 
concurrent  with  or  after  installation  of  an 
aluminum-nickel-bronze  gasket  and  shear 
studs,  is  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraphs  (a)(1)  and  (c)(1)  of  this  AD. 
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Optional  Visual  Inspection 

(d)  The  actions  required  by  paragraphs  (a), 
(b),  and  (c)  of  this  AD  may  be  accomplished 
at  the  time  specified  in  paragraph  (d)(1)  of 
this  AD,  provided  that  the  action  specified  in 
paragraph  (d)(2)  is  accomplished. 

(1)  Within  1  year  or  4,500  Hight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  the  actions  specified 
in  paragraph  (a),  (b),  or  (c)  of  this  AD,  as 
applicable;  and 

(2)  Within  200  days  or  1,500  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  to  detect  fretting  or  corrosion  of 
the  axle  flange  bolt  holes.  If  any  fretting  or 
corrosion  is  detected,  prior  to  further  flight, 
accomplish  the  repair  procedures  specified 
in  the  "Recommended  Operator  Action" 
section  of  Boeing  AOT  M-7272-96-1442, 
dated  March  29,  1996. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  eu-ea,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraphs  (a)(1), 
(b)(1),  and  (c)(1)  of  this  AD,  the  actions  shall 
be  done  in  accordance  with  Boeing  All 
Operators  Telex  (AOT)  M-7272-96-1442, 
dated  March  29, 1996;  AlliedSignal  Service 
Bulletin  2601042-32-003,  dated  March  15, 
1997;  and  Boeing  Service  Bulletin  737-32- 
1253,  dated  November  7,  1991:  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51.  Gopies  may  be  obtained 
from  Boeing  Gommercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Gopies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 


Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
April  19,  2000. 

Issued  in  Renton,  Washington,  on  March  6, 
2000. 

Donald  L,  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  00-5890  Filed  3-14-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATK)N 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-85-AD;  Amendment 
39-11627;  AD  2000-05-17] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  EC  120B  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  Model 
EC  120B  helicopters,  that  currently 
requires,  at  specified  time  intervals, 
inspecting  the  engine  coupling  tube  for 
cracks  and  replacing  any  cracked  engine 
coupling  tube  with  an  jiirworthy  engine 
coupling  tube.  This  amendment 
requires,  at  specified  time  intervals, 
visually  inspecting  and  dye-penetrant 
inspecting  the  coupling  tube  for  any 
crack  and  replacing  any  cracked 
coupling  tube  with  a  reinforced, 
airworthy  coupling  tube.  Replacing  all 
coupling  tubes  and  certain  engine 
support  fitting  components  is  required 
on  or  before  March  31,  2000.  This 
amendment  is  prompted  by  the 
discovery  of  cracks  in  several  coupling 
tubes.  The  actions  specified  by  this  AD 
are  intended  to  prevent  coupling  failure, 
loss  of  engine  drive,  and  a  subsequent 
forced  landing. 

DATES:  Effective  March  27,  2000.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  27,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  15,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-85- 


AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
Regulations  Group,  Rotorcraft 
Directorate,  FAA,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961, 
SUPPLEMENTARY  INFORMATION:  On 
September  2,  1999,  the  FAA  issued 
Emergency  Priority  Letter  AD  99-19-23 
and  on  September  22,  1999,  issued  the 
final  rule;  request  for  comments  for  AD 
99-19-23,  Amendment  39-11343  (64 
FR  53623,  October  4, 1999),  to  require 
within  10  hoiu-s  time-in-service  (TIS), 
and  thereafter,  at  intervals  not  to  exceed 
10  hours  TIS,  inspecting  a  specified 
engine  coupling  tube  for  cracks  and 
replacing  any  cracked  engine  coupling 
tube  with  an  airworthy  engine  coupling 
tube.  That  action  was  prompted  by  the 
discovery,  dining  routine  maintenance 
inspections,  of  three  cracked  engine 
coupling  tubes  caused  by  structural 
resonance.  That  condition,  if  not 
corrected,  could  result  in  coupling 
failure,  loss  of  engine  drive,  and  a 
subsequent  forced  landing. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  issued  Eurocopter 
Service  Bulletin  No.  05-001,  dated 
September  23,  1999,  which  introduces  a 
new  alternative  check  procedure.  The 
Direction  Generale  de  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  classified  this 
service  bulletin  as  mandatory  and 
issued  AD  1999-349-O02(A)  R2,  dated 
November  3,  1999,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France.  The  manufacturer 
has  also  issued  Eurocopter  Service 
Bulletin  No.  63-001,  dated  November 
10,  1999,  which  recommends  installing 
a  reinforced  coupling  tube  and 
disassembling  the  engine  mount  fitting 
assembly.  The  manufacturer  then  issued 
Eurocopter  Service  Bulletin  No.  01-002, 
dated  December  23,  1999,  which 
declares  that  coupling  tubes,  P/N 
C631A1002101,  and  certain  engine 
support  fitting  components  are  unfit  for 
flight  after  March  31.  2000.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  AD  2000-058- 
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inspections,  1  coupling  tube 
replacement,  and  1  installation  of  the 
engine  support  fitting  components  on 
each  helicopter. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-85-09AD."  The 
postcard  will  be  date  stamped  cmd 
returned  to  the  coramenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 


emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11343  (64  FR 
53623,  October  4, 1999),  and  by  adding 
a  new  airworthiness  directive  (AD), 
Amendment  39-11627,  to  read  as 
follows: 

AD  2000-03-17    Eurocopter  France: 

Amendment  39-11627.  Docket  No.  99- 
SW-85-AD.  Supersedes  AD  99-19-23, 
Amendment  39-11343,  Docket  No.  99- 
SW-53-AD. 
Applicability:  Model  EC  120B  helicopters 
with  engine  coupling  tube  (coupling  tube), 
part  number  (P/N)  C631A1002101.  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  coupling  failure,  loss  of  engine 
drive,  and  a  subsequent  forced  landing, 
accomplish  the  following: 
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(a)  Within  10  hours  time-in-service  (TIS), 
and  thereafter  at  intervals  not  to  exceed  10 
hours  TIS  except  when  required  to  perform 
the  inspection  required  by  paragraph  (b)  of 
this  AD  while  each  coupling  tube,  P/N 
C631A1002101,  is  installed,  inspect  for  any 
crack  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.I.,  of  Eurocopter  Service  Bulletin  No.  05- 
001,  dated  September  23, 1999  (SB  05-001). 

Cb)  Within  10  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  30  hours  TIS,  after 
each  coupling  tube,  P/N  C631A1002101,  has 
been  removed,  inspect  for  any  crack  in 
accordance  with  paragraph  2.B.2.  of  SB  05- 
001. 

Note  2:  Operators  are  not  required  to 
inform  the  manufacturer  when  a  crack  is 
found. 

(c)  When  a  crack  is  found  as  a  result  of  the 
inspections  conducted  in  accordance  with 
either  paragraph  (a)  or  (b)  of  this  AD,  or  by 
March  31.  2000,  whichever  occurs  first, 
replace  the  coupling  tube  with  a  reinforced, 
airworthy  coupling  tube,  P/N  C631A1101101. 
and  replace  the  engine  mount  fittings  in 
accordance  with  Eurocopter  Service  Bulletin 
No.  SB  63-001.  dated  November  10, 1999, 
using  new.  airworthy,  engine  mount  fitting 
components  to  replace  the  following: 

•  Teflon  spacer.  P/N  C714A1010208: 

•  Black-colored  spring  washers,  10.2  x  28 
Type-C; 

•  Blue-colored  hinge  yoke,  P/N 
C714Al010212;and 

•  Special  washer,  P/N  C714A1010213. 
Note  3:  Eurocopter  Service  Bulletin  No. 

01-002  pertains  to  unairworthiness  of  the 
four  engine  mount  fitting  components  listed 
in  paragraph  (c)  of  this  AD. 

(d)  Installing  the  reinforced,  airworthy 
coupling  tubes,  P/N  C631A1101101.  and 
replacing  the  engine  mount  fitting 
components  using  new,  airworthy,  engine 
mount  fitting  components,  as  specified  in 
paragraph  (c)  of  this  AD,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.I..  of  Eurocopter  Service  Bulletin  No.  05- 
001,  dated  September  23,  1999;  Eurocopter 
Service  Bulletin  No.  63-001,  dated  November 
10,  1999;  and  Eurocopter  Service  Bulletin 
No.  01-002.  dated  December  23.  1999.  This 


incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053- 
4005,  telephone  (972)  641-3460,  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
March  27,  2000. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  de  L'Aviation  Civile 
(France)  AD  1999-349-002(A)  R2,  dated 
November  3.  1999  and  AD  2000-058-003(A), 
dated  February  9,  2000. 

Issued  in  Fort  Worth,  Texas,  on  March  6. 
2000. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  00-6034  Filed  3-14-00;  8:45  am) 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-61-AD;  Amendment 
39-11626;  AD  2000-05-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Sikorsky 
Model  S-61  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Sikorsky  Model  S-61 
helicopters.  This  action  requires 
inspecting  certain  pylon  upper  and 
lower  hinge  web  fittings  (web  fittings) 
for  corrosion  or  a  crack  and  either 
repairing  certain  web  fittings  or 
replacing  any  unairworthy  web  fittings 
with  airworthy  web  fittings.  The  AD 
also  requires  creating  a  log  card  or 
equivalent  record  and  implementing  a 
recurring  inspection  of  the  web  fittings. 
This  amendment  is  prompted  by  the 
discover}'  of  extensive  cracking  in  the 
area  of  the  web  fittings.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  structural  failure  of  the  tail 
boom  due  to  a  crack  or  corrosion  of 
certain  web  fittings  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Effective  March  30.  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  30, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  15.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  9^SW-61- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Sikorsky 
Aircraft  Corporation,  Attn:  Manager, 
Commercial  Tech  Support.  6900  Main 
Street,  P.  O.  Box  9729,  Stratford, 
Connecticut  06497-9129,  phone  (203) 
386-7860,  fax  (203)  386-^703.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham 
Blvd,.  Room  663,  Fort  Worth,  Texas 
76137;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  K.  Murphy.  Aerospace  Engineer, 
ANE-150.  12  New  England  Executive 
Park,  Biuhngton,  MA  01803,  telephone 
(781)  238-7739.  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  applicable 
to  Sikorsky  Model  S-61  helicopters 
with  pylon,  part  number,  (P/N)  S6120- 
76265-001  or  S6120-76266-507. 
installed.  The  AD  requires  inspecting 
and  repairing  or,  if  necessary,  replacing 
certain  web  fittings  and  the  fitting 
faying  surfaces.  The  AD  also  requires 
making  an  entry  on  the  log  card  or 
equivalent  record. 

This  amendment  is  prompted  by  the 
discover.'  of  extensive  cracldng  in  the 
area  of  the  web  fitting.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  structural  failure  of  certain  web 
fittings  due  to  stress  corrosion  and 
subsequent  structural  failure  of  the 
tailboom.  This  condition,  if  not 
corrected,  could  result  in  loss  of  control 
of  the  helicopter. 

The  FAA  has  reviewed  Sikorsky 
Aircraft  Corporation  Alert  Service 
Bulletin  No.  61B20-33,  dated 
September  3,  1999  (ASB),  which 
describes  procedures  for  inspecting  and 
repairing  or,  if  necessar>',  replacing 
certain  web  fittings  having  a  crack  or 
corrosion. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Sikorsky  Model  S61 
helicopters  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  structural 
failure  of  certain  web  fittings  due  to  a 
crack  or  corrosion.  This  AD  requires 
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inspecting  and  i  epairing  or  replacing 
the  web  fittings  is  necessary.  The 
actions  are  requ  red  to  be  accomplished 
in  accordance  w  ith  the  ASB  described 
previously.  The  short  compliance  time 
involved  is  requ  ired  because  the 
previously  desci  ibed  critical  unsafe 
condition  can  a(  versely  affect  the 
structural  integr  ty  of  the  helicopter. 
Therefore,  inspecting  for  a  crack  or 
corrosion  in  the  web  fittings  and 
repairing  or  repl  icing,  if  necessary,  an 
unairworthy  we  )  fitting  with  an 
airworthy  web  f  tting  is  required  prior  to 
further  flight  an*  this  AD  must  be 
issued  immedial  ely. 

Since  a  situati  on  exists  that  requires 
the  immediate  a  loption  of  this 
regulation,  it  is  I  aund  that  notice  and 
opportunity  for  )rior  public  comment 
hereon  are  impr  icticable,  and  that  good 
cause  exists  for  i  naking  this  amendment 
effective  in  less  han  30  days. 

The  FAA  estir  lates  that  125 
helicopters  will  )e  affected  by  this  AD, 
that  it  will  take  i  pproximately  115  work 
hours  to  accomp  ish  the  inspection  and 
replacement  of  f  arts,  and  that  the 
average  labor  rat  ?  is  S60  per  work  hour. 
Required  parts  v  ill  cost  approximately 
575,000  per  helii  :opter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operator  i  is  estimated  to  be 
$10,237,500  if  \h  e  parts  have  to  be 
replaced  on  the  (  ntire  fleet. 

Comments  Inviti  d 
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under  the  captioji 
communications!  received 
the  closing  date 
considered,  and 
amended  in  ligh 
received.  Factua 
supports  the  conlm 
suggestions  is  extreme 
evaluating  the  e 
action  and  deterii 
additional  rulem  iking 
needed. 

Comments  are 
the  overall  regul 
environmental 
the  rule  that 
modify  the  rule, 
submitted  will  b 
and  after  the  cl 
in  the  Rules  Docket 


thev 


H 


and 
mig  It 


onng 


iction  is  in  the  form  of 
involves  requirements 
and,  thus,  was  not 
and  an  opportunity 
comments  are 
le.  Interested  persons 
on  this  rule  by 
written  data,  views,  or 
may  desire, 
should  identify  the 

and  be  submitted 
address  specified 
ADDRESSES.  All 

on  or  before 
or  comments  will  be 
his  rule  may  be 
of  the  comments 
information  that 
enter's  ideas  and 

ly  helpful  in 
iveness  of  the  AD 
ining  whether 

action  would  be 


f  ecti 


specifically  invited  on 
1  tory,  economic, 
energy  aspects  of 
suggest  a  need  to 
\11  comments 
available,  both  before 
date  for  comments, 
for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significemt 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 


AD  2000-05-16    Sikorsky  Aircraft 

Corporation:  Amendment  39-11626. 
Docket  No.  99-SW-61-AD. 

Applicability:  Model  S-61  helicopters  with 
pylon,  part  number  (P/N)  S61 20-76265-001 
or  S61 20-76266-507,  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  due  to  a  crack 
or  corrosion  of  pylon  upper  and  lower  hinge 
web  fittings  (web  fittings),  P/N  S6120- 
76261-012,  -013 (upper)  or  S6120-76262- 
012.  -013  (lower),  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  25  hours  time-in-service  (TIS). 

(1)  Determine  the  alloy-temper  of  the  web 
fittings  in  accordance  with  Sikorsky  Aircraft 
Corporation  Alert  Service  Bulletin  No. 
61B20-33,  dated  September  3.  1999  (ASB), 
Accomplishment  Instructions,  paragraph  3. A. 

(2)  Prepare  the  web  fittings  for  inspection 
in  accordance  with  the  ASB  Accomplishment 
Instructions,  paragraph  3.B. 

(3)  Inspect  the  web  fitting  in  accordance 
with  the  ASB  Inspection  Plan,  Chart  A,  and 
the  Accomplishment  Instructions,  paragraphs 
3.C..  3.D,  and  3.E.  Nicks,  scratches,  corrosion 
pitting  or  prior  rework  beyond  the  limits 
specified  in  paragraph  3.C.(5)  require 
approval  by  the  FAA. 

(4)  Repair  or  replace  web  fittings,  as 
necessary,  in  accordance  with  the  ASB 
Accomplishment  Instructions,  paragraph 
3.C.(3)  through  (6).  Nicks,  scratches, 
corrosion  pitting,  or  prior  rework  beyond  the 
limits  specified  in  paragraph  3.C.(5)  require 
approval  by  the  FAA. 

(5)  If  replacing  an  unairworthy  web  fitting 
with  an  airworthy  web  fitting,  replace  it  in 
accordance  with  the  ASB  Accomplishment 
Instructions,  paragraph  3. P..  prior  to  further 
flight. 

(6)  Create  a  log  card  for  the  pylon,  if  none 
exists.  Make  an  entry  on  the  log  card  or 
equivalent  record  implementing  recurring 
inspection  inter\'als  in  accordance  with  Chart 
A  of  the  ASB. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 
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Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  writh  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection,  repair,  and  replacement 
shall  be  done  in  accordance  with  the 
Inspection  Plan,  Chart  A,  and  the 
Accomplishment  Instructions  of  Sikorsky 
Aircraft  Corporation  Alert  Service  Bulletin 
No.  61B20-33,  dated  September  3,  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Sikorsky  Aircraft  Corporation,  Attn:  Manager, 
Commercial  Tech  Support,  (5900  Main  Street, 
P.  O.  Box  9729,  Stratford,  Connecticut 
06497-9129.  phone  (203)  386-7860,  fax  (203) 
386-4703.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
March  30,  2000. 

Issued  in  Fort  Worth,  Texas,  on  March  6, 
2000. 
Henry  A.  Armstrong. 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  00-6036  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  774 

[Docket  No.  000204027-0027-01] 
RIN0694-AC14 

Correction  to  Revisions  to  the  Export 
Administration  Regulations 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

summary:  On  March  10,  2000  the 
Bureau  of  Export  Administration 
published  a  final  rule  (65  FR  12919) 
revising  License  Exception  CTP  and 
revising  the  Commerce  Control  List  to 
liberalize  the  nationeJ  security 
thresholds  for  digital  computers  to 
conform  with  recently  agreed  changes  in 
the  Wassenaar  List  of  Dual-Use  Goods 
and  Technologies.  This  rule  corrects  an 
inadvertent  error  that  appeared  in  the 
March  10  rule  by  inserting  the  word 
"not"  which  was  inadvertently  omitted 
from  the  note  to  the  License 


Requirements  section  of  Export  Control 
Classification  Number  4A003. 

DATES:  This  rule  is  effective  March  10, 

2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kirsten  Mortimer.  Regulatory  Policy 
Division,  Bureau  of  Export 
Administration,  at  (202)  482-2440. 

SUPPLEMENTARY  INFORMATION:  Although 
the  Export  Adminis.tration  Act  (EAA) 
expired  on  August  20,  1994,  the 
President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA,  as  amended,  in  Executive 
Order  12924  of  August  19, 1994,  as 
extended  by  the  President's  notices  of 
August  15,  1995  {60  FR  42767),  August 
14,  1996  (61  FR  42527),  August  13, 1997 
(62  FR  43629).  August  13.  1998  (63  FR 
44121),  and  August  13,  1999  (64  FR 
44101). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failtue  to  comply  with  a 
collection  of  information,  subject  to  the 
Paperwork  Reduction  Act  (PRA),  imless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 
This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  This  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0694- 
0088. 

3.  This  rule  does  not  contain  poUcies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procediu'e  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule.  Accordingly,  it  is 
issued  in  final  form. 

List  of  Subjects  in  15  CFR  Part  774 

Exports,  Foreign  trade. 
Accordingly,  part  774  of  the  Export 
Administration  Regulations  (15  CFR 


Parts  730-799)  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004; 
30  U.S.C.  185(s).  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  E.O.  12924,  59  FR 
43437,  3  CFR.  1994  Comp..  p.  917;  E.O. 
13026,  61  FR  58767.  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  August  10,  1999.  64  FR  44101 
(.^ugust  13,  1999). 

PART  774— CORRECTED 

2.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
4 — Computers  is  amended  by  revising 
the  License  Requirements  section  of 
Export  Control  Classification  Number 
(ECCN)  4A003,  to  read  as  follows: 

4A003  "Digital  computers",  "electronic 
assemblies",  and  related  equipment 
therefor,  and  specially  designed 
components  therefor. 

License  Requirements 

Reason  for  Control:  NS,  MT,  CC,  AT. 
NP,  XP 


Control(s) 


NS  applies  to  4A003.b  and 
c. 

NS  applies  to  4A003.a,  d, 
e.  and  .g. 

MI  applies  to  digital  com- 
puters used  as  ancillary 
equipment  for  test  facili- 
ties and  equipment  that 
are  controlled  by  9B005 
or  9B006 

CC  applies  to  digital  com- 
puters for  computerized 
finger-print  equipment. 

AT  applies  to  entire  entry 
(refer  to  4A994  for  con- 
trols on  digital  computers 
with  a  CTP  >  6  but  <  to 
6,500  Mtops) 


Country  ctiart 


NS  Column  1. 


NS  Column  2. 
MT  Column  1 . 


CC  Column  1 . 


AT  Column  1 . 


NP  applies  to  digital  computers  with 
a  CTP  greater  than  6.500  Mtops,  unless 
a  License  Exception  is  available.  See 
§  742.3(b)  of  the  EAR  for  information  on 
applicable  licensing  review  policies. 

XP  applies  to  digital  computers  with 
a  CTP  greater  than  6,500  Mtops,  unless 
a  License  Exception  is  available.  XP 
controls  vary  according  to  destination 
and  end-user  and  end-use.  See  §  742.12 
of  the  EAR  for  additional  information. 

Note:  For  ail  destinations,  except  Cuba, 
Iran,  Iraq,  Libya,  North  Korea.  Sudan,  and 
Syria,  no  license  is  required  (NLR)  for 
computers  with  a  CTP  not  grealer  than  6,500 
Mtops,  and  for  assemblies  described  in 
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4A003.C  that  are 
CTTP  greater  than 
Computers  contrcjlled 
reasons  are  not  el 

License  Requ^ment 
§743.1  of  the 
requirements 
Exceptions. 

Dated:  March  Hi,  2000. 
Iain  S.  Baird, 


1  lot  capable  of  exceeding  a 
.500  Mtops  in  aggregation. 

in  this  entry  for  MT 
gibleforNLR. 

Notes:  See 
for  reporting 
exports  under  License 


EAR 
for 


Deputy  Assistant 
Admininistration 


(FR  Doc.  00-6348 
BILUNG  CODE  3510-!  3-P 


Secretary  for  Export 
Filed  3-10-00;  1:12  pm] 


DEPARTMENT  3F  THE  TREASURY 

Customs  Service 

19  CFR  Parts  24,  111  and  178 

[T.D.  00-17] 
RtN1515-AC34 

Customs  Brokers 

AGENCY:  Custoir  s  Service,  Department 
of  the  Treasxuy. 
action:  Final  ru  e. 


SUMMARY:  This 
final  rule,  with 
proposed  revisirtn 
Customs  Regulations 
licensing  and 
brokers  in  the 
business  on  behilf 


condi 


ides 


(fl 


revision  inclu 
regulatory  texts 
to  the  underlying 
enacted  as  part 
Modernization 
American  Free 
Implementation 
changes  to  re 
reorganization  o 
changes  to  impn  )ve 
and  clarity  of 
document  also  i 
changes  to  parts 
Customs  Regulations. 
EFFECTIVE  DATE 


c  ocument  adopts  as  a 
!  ome  changes,  a 
of  part  111  of  the 

,  which  governs  the 
uct  of  customs 
performance  of  customs 
of  others.  The 
changes  to  the 
o  reflect  amendments 
statutory  authority 
the  Customs 
I  revisions  of  the  North 
rade  Agreement 
Act  and  also  includes 
the  recent 
Customs  as  well  as 

the  content,  layout 
regulatory  texts.  The 
i  icludes  conforming 
24  and  178  of  the 


FOR  FURTHER 

Operational 
of  Field 
Legal  Aspects: 
Regulations  and 
2320) 


\pril  14,  2000. 
INFi  )RMATION  CONTACT: 
Aspects:  Mike  Craig,  Office 
Operations  (202-927-1684). 
ina  Crier,  Office  of 
Rulings  (202-927- 


Gi 


SUPPLEMENTARY 
Background 


nformation: 


Section  641  o 
as  amended  (19 
that  a  person 
broker's  license 
transact  customs 
others,  sets  forth 


1  the  Tariff  Act  of  1930, 
J.S.C.  1641),  provides 
mi  St  hold  a  valid  customs 
md  permit  in  order  to 
business  on  behalf  of 
standards  for  the 


issuance  of  broker's  licenses  and 
permits,  provides  for  disciplinary  action 
against  brokers  in  the  form  of 
suspension  or  revocation  of  such 
licenses  and  permits  or  assessment  of 
monetary  penalties,  euid  provides  for  the 
assessment  of  monetary  penalties 
against  other  persons  for  conducting 
customs  business  without  the  required 
broker's  license.  Section  641  also 
authorizes  the  Secretary  of  the  Treasury 
to  prescribe  rules  and  regulations 
relating  to  the  customs  business  of 
brokers  as  may  be  necessary  to  protect 
importers  and  the  revenue  of  the  United 
States  and  to  carry  out  the  provisions  of 
section  641. 

The  regulations  issued  under  the 
authority  of  section  641  are  set  forth  in 
Part  111  of  the  Customs  Regulations  (19 
CFR  part  111).  Part  111  includes 
detailed  rules  regarding  the  licensing  of, 
and  granting  of  permits  to,  persons 
desiring  to  transact  customs  business  as 
customs  brokers,  including  the 
qualifications  required  of  applicants  and 
the  procedures  for  applying  for  licenses 
and  permits.  Part  111  also  prescribes 
recordkeeping  and  other  duties  and 
responsibilities  of  brokers,  sets  forth  in 
detail  the  grounds  and  procedures  for 
the  revocation  or  suspension  of  broker 
licenses  and  permits  and  for  the 
assessment  of  monetary  penalties,  and 
sets  forth  fee  payment  requirements 
applicable  to  brokers  under  section  641 
and  19  U.S.C.  58c(a)(7). 

On  December  8,  1993,  amendments  to 
certain  Customs  and  navigation  laws 
became  effective  as  the  result  of 
enactment  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
("the  Act"),  Public  Law  103-182,  107 
Stat.  2057.  Title  VI  of  the  Act  set  forth 
Customs  Modernization  provisions  that 
included,  in  section  648,  certain 
amendments  to  section  641  of  the  Tariff 
Act  of  1930.  The  substantive 
amendments  to  section  641  were  as 
follows: 

1.  In  the  definition  of  "customs 
business"  in  section  641(a)(2),  a  second 
sentence  was  added  that  provides  that 
customs  business  "also  includes  the 
preparation  of  documents  or  forms  in 
any  format  and  the  electronic 
transmission  of  documents,  invoices, 
bills,  or  parts  thereof,  intended  to  be 
filed  with  the  Customs  Service  in 
furtherance  of  (the  customs  business 
activities  listed  in  the  first  sentence), 
whether  or  not  signed  or  filed  by  the 
preparer,  or  activities  relating  to  such 
preparation,  but  does  not  include  the 
mere  electronic  transmission  of  data 
received  for  transmission  to  Customs." 

2.  Section  641(c)(1)  was  amended  by 
adding  a  provision  for  the  issuance  of  a 
national  permit  for  the  conduct  of  such 


customs  business  as  the  Secretary  of  the 
Treasury  prescribes  by  regulation. 

3.  A  new  subsection  (c)(4)  was  added 
to  provide  that  when  electronic  filing 
(including  remote  location  filing)  of 
entry  information  with  Customs  at  any 
location  is  implemented  by  the 
Secretary  of  the  Treasury  pursuant  to 
the  provisions  of  the  National  Customs 
Automation  Program  ("the  NCAP," 
which  was  established  by  section  631  of 
die  Act  and  is  codified  at  19  U.S.C. 
1411-1414),  a  licensed  broker  may 
appoint  another  licensed  broker  who 
holds  a  permit  in  a  Customs  district  to 
act  on  its  behalf  as  its  subagent  in  that 
district  if  such  activity  relates  to  the 
filing  of  information  that  is  permitted  to 
be  filed  electronically.  New  subsection 
(c)(4)  also  provides  that  the  broker  who 
appoints  a  subagent  remains  liable  for 
all  obligations  arising  under  bond  and 
for  all  duties,  taxes  and  fees,  and  for  any 
other  liabilities  imposed  by  law,  and 
cannot  delegate  such  liability  to  the 
subagent. 

4.  Section  641(d)(2)(B),  which  sets 
forth  the  procedures  for  the  suspension 
or  revocation  of  a  broker's  license  or 
permit,  was  amended  to  increase  to  30 
days  the  period  within  which  a  hearing 
is  to  be  held  after  written  notice  of  a 
hearing  is  provided  to  the  broker. 

5.  Finally,  section  641(f)  was 
amended  to  provide:  That  the  Secretary 
of  the  Treasury  may  not  prohibit 
customs  brokers  from  limiting  their 
liability  to  other  persons  in  the  conduct 
of  customs  business;  that  for  purposes  of 
any  provision  of  the  Tariff  Act  of  1930 
pertaining  to  recordkeeping,  all  data 
required  to  be  retained  by  a  customs 
broker  may  be  kept  on  microfilm, 
optical  disc,  magnetic  tapes,  disks  or 
drums,  video  files  or  any  other 
electrically  generated  medium;  and  that, 
pursuant  to  such  regulations  as  the 
Secretary  of  the  Treasury  shall 
prescribe,  the  conversion  of  data  to  such 
storage  medium  may  be  accomplished  at 
any  time  subsequent  to  the  relevant 
customs  transaction  and  the  data  may  be 
retained  in  a  centradized  basis  according 
to  such  broker's  business  system. 

On  September  27,  1995,  Customs 
published  the  following  documents  in 
the  Federal  Register  as  a  result  of 
changes  in  the  Customs  Headquarters 
and  field  organizational  structure: 

1.  T.D.  95-77  (60  FR  50008)  amended 
the  Customs  Regulations  on  an  interim 
basis.  The  amendments  included 
extensive  changes  to  §§  101.1, 101.3  and 
101.4  (19  CFR  101.1,  101.3  and  101.4) 
to  reflect  the  changes  to  the  basic 
Customs  field  organization,  involving 
the  elimination  of  regions  and  districts 
for  most  purposes  so  that  ports  of  entry 
would  constitute  the  foundation  of  the 
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Customs  field  structure  and  would  be 
empowered  with  most  of  the  functions 
and  authority  that  had  been  held  in  the 
district  and  regional  offices  and  also 
involving  the  designation  of  some  ports 
as  service  ports  having  a  full  range  of 
cargo  processing  functions,  including 
inspection,  entry,  collection,  and 
verification.  T.D.  95-77  also  included 
amendments  to  parts  4,  19,  24,  103,  111, 
112,  113,  118,  122.  127,  141,  142,  146 
and  174  of  the  Customs  Regulations  {19 
CFR  parts  4.  19,  24,  103.  Ill,  112,  113, 
118,  122,  127.  141,  142,  146  and  174)  to 
reflect  these  organizational  changes.  The 
background  portion  of  T.D.  95-77 
pointed  out  that  districts  and  regions 
would  still  exist  as  geographical 
descriptions  for  limited  purposes  such 
as  for  broker  permits  and  certain  cartage 
and  lighterage  purposes,  and  T.D.  95-77 
therefore  set  forth  certain  additional 
regulatory  changes  in  order  to  reflect 
this  fact;  these  changes  included  the 
addition  of  definitions  for  "district," 
"district  director"  and  "region"  in 
§  111.1  (19  CFR  111.1)  to  enable  the 
current  statutory  broker  licensing  and 
permitting  schemes  to  operate.  (The 
background  portion  of  T.D.  95-77  also 
noted  that  the  Customs  reorganization 
included  the  creation  of  twenty  Customs 
Management  Centers  and  five  Strategic 
Trade  Centers  for  which  no  regulatory 
changes  were  being  made  because  these 
new  organizational  entities  will  not 
have  direct  contact  with  the  public.) 

2.  T.D.  95-78  (60  PR  50020)  also 
amended  the  Customs  Regulations  on  an 
interim  basis  and  involved 
nomenclature  changes.  The  T.D.  95-78 
changes  were  set  forth  in  a  table  format 
in  numerical  order  by  section  affected 
and  in  most  cases  involved  the 
replacement  of  outdated  references  with 
new  references  to  reflect  the  new 
Customs  Headquarters  and  field 
organizational  structure.  The  majority  of 
these  chcmges  involved  replacing 
"district"  with  "port"  and  replacing 
"district  director"  with  "port  director," 
or  some  variation  thereof  The  T.D.  95- 
78  changes  involved  almost  every  part 
within  Chapter  I  of  the  Customs 
Regulations  (19  CFR  Chapter  I)  and 
included  a  large  number  of  changes  to 
part  111. 

3.  A  general  notice  (60  FR  49971) 
informed  the  public  of  the  geographic 
areas  covered  for  purposes  of  Customs 
broker  permits  and  for  certain  cartage 
and  lighterage  purposes  where  the  word 
"district"  appears  in  the  Customs 
Regulations.  The  notice  was  a 
consequence  of  the  publication  of  T.D. 
95-77  and  T.D.  95-78  and,  in  particular, 
of  the  T.D.  95-77  regulatory  changes 
made  in  order  to  retain  the  concept  of 

a  "district"  for  certain  Customs  broker 


and  cartage  and  lighterage  purposes. 
The  information  contained  in  that 
notice  is  republished  in  a  general  notice 
also  appearing  in  this  issue  of  the 
Federal  Register. 
•  Based  on  a  review  of  the  changes  to 
section  641  made  by  section  648  of  the 
Act,  Customs  determined  that  the  part 
111  regulatory  texts  should  be  amended 
as  follows:  (l)  To  reflect  the  change  to 
the  section  641(a)(2)  definition  of 
"customs  business;"  (2)  to  provide  for 
the  issuance  of  national  permits  as 
authorized  under  amended  section 
641(c)(1);  (3)  to  reflect  the  30-day  period 
within  which  a  suspension  or 
revocation  hearing  is  to  be  held  under 
amended  section  641(d)(2)(B);  (4)  to 
implement  the  amended  section  641(f) 
proscription  against  prohibiting  a  broker 
from  limiting  its  liability  to  other 
persons;  and  (5)  to  reflect  the  amended 
section  641(f)  recordkeeping  provisions. 
With  regard  to  the  appointment  of 
subagents  as  authorized  under  amended 
section  641(c)(4),  Customs  determined 
that  it  would  be  premature  to  amend 
part  111  at  this  time;  rather.  Customs 
concluded  that  it  would  be  preferable  to 
address  this  issue  at  such  time  as  related 
NCAP  test  procedures  have  been 
concluded,  appropriate  programming 
enhancements  have  become  operational, 
and  appropriate  regulatory  proposals 
have  been  formulated. 

Customs  also  performed  a  general 
review  of  Part  1 1 1  to  determine  whether 
other  regulatory  changes  should  be 
made.  Based  on  that  review,  Customs 
identified  a  number  of  other  areas  where 
significant  improvement  could  be  made 
to  the  existing  regulatory  texts.  These 
improvements  included:  (1)  The 
elimination  of  obsolete  or  otherwise 
unnecessary  provisions;  (2)  the  addition 
of  new  provisions  where  the  regulations 
appeared  to  be  incomplete  or  were 
otherwise  in  need  of  clarification;  (3) 
further  textual  changes  arising  out  of  the 
reorganization  of  Customs  that  were  not 
fully  addressed  in  the  district/port 
terminology  changes  made  by  T.D.  95- 
77  and  T.D'  95-78,  including  some 
changes  to  those  previously-published 
changes  and  particularly  in  order  to 
clarify  certain  procedural  aspects  of  the 
regulations  (for  example,  where  to  file 
permit  applications  and  broker  status 
reports  and  where  to  pay  permit  user 
fees);  and  (4)  a  large  number  of 
nonsubstantive,  editorial  changes  to 
improve  the  precision  and  clarity  of  the 
regulations,  ranging  from  the 
reorganization  or  complete  redrafting  of 
existing  texts  to  minor  word  changes 
within  a  particular  regulatory  provision. 

Based  on  the  above  considerations,  on 
April  27.  1999,  Customs  published  in 
the  Federal  Register  (64  FR  22726)  a 


notice  of  proposed  rulemaking  setting 
forth  a  complete  revision  of  part  111. 
The  notice  of  proposed  rulemaking 
included  a  detailed  section-by-section 
discussion  of  the  proposed  amendments 
(other  than  those  of  a  minor  wording  or 
other  editorial  nature)  and  provided  a 
60-day  period  for  the  submission  of 
public  comments  on  the  proposed 
changes.  On  June  29,  1999.  a  notice  was 
published  in  the  Federal  Register  (64 
FR  34748)  to  extend  the  public 
comment  period  to  )uly  28,  1999. 

Discussion  of  Comments 

A  total  of  20  commenters  responded 
to  the  solicitation  of  comments  in  the 
April  27,  1999,  notice  of  proposed 
rulemaking.  A  discussion  of  those 
conunents  follows. 

Section  111.1 

Comment: 

The  following  two  comments 
addressed  the  proposed  definition  of 
"customs  business": 

1 .  The  first  comment  stated  that  the 
definition  of  "customs  business"  should 
specify  which  activities  constitute  the 
"preparation  and  activities  related  to  the 
preparation  of  documents". 

2.  The  second  comment  asserted  that 
the  language  in  §  111.1  expands  the 
definition  in  a  maimer  not  authorized 
by  statute,  by  inserting  the  phrase  "in 
furtherance  of  any  other  customs 
business  activity"  (emphasis  added)  in 
place  of  the  statutor>'  language  "in 
furtherance  of  such  activities" 
(emphasis  added)  in  the  second 
sentence  of  the  definition. 

Customs  response:  1.  In  determining 
how  to  define  "customs  business"  in 
part  111,  Customs  concluded  that  the 
range  of  activities  which  potentially 
could  be  categorized  as  "customs 
business"  was  too  broad  for  individual 
activities  to  be  listed  in  the  regulatory 
text.  Questions  on  which  activities 
constitute  "customs  business"  will  be 
answered  through  the  prospective  ruling 
and  internal  advice  procedures  and 
through  the  issuance  of  informed 
compliance  publications.  Consequently, 
the  new  definition  of  "customs 
business"  in  part  111  does  not  include 
specific  exemplars  or  otherwise  go 
bevond  the  general  approach  of  the 
definition  in  19  U.S.C.  1641. 

2.  Customs  disagrees  with  the  second 
comment.  The  language  used  in  the 
second  sentence  of  the  regulatory'  text 
was  intended  to  ensure  that  those 
"other"  activities  refer  to  the  customs 
business  activities  listed  in  the  first 
sentence  in  the  definition,  and  not  to 
the  document  preparation  and 
transmission  activities  mentioned  in 
that  second  sentence.  Given  that  what  is 
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customs  business,"  this 
tion  simply  avoids  the 
tautology  or  circularity, 
the  statutory  definition 
will  result  from  the 
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or 
igul  itory  text. 
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and  "broker" 
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believe  that  any 
■^gulatory  texts  should  be 
to  this  comment. 
:ommenter 

the  term  "port 
consistently 
egulations,  instead  of 
interchangeably  with  the 
the  port".  This 
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throughout  the 

Customs 
defined  for 
is  clear  from 
have  the  same 
Customs  does 
change  to  the  n 
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Comment:  A 
recommended 
director"  be  us 
throughout  the 
being  used 
term  "director 
commenter  alsc 
"port  director" 
part  111. 

Customs 
point,  the  term 
used  as  a 
purely  for  reasctis 
and  Customs  bql 
two  terms  have 
the  second  poir  t 
the  suggestion 
"port"  is  alreadk' 
Customs  Regula  t 
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Section  111.2 

Comment:  A  ( lommenter  questioned 
the  need  for  dis  rict  permits,  now  that 
districts  and  rej  ions  have  been 
eliminated  for  c  ther  Customs  purposes 
and  Customs  has  the  ability  to  monitor 
a  broker's  activi  ties  through  automation. 

Customs  resp  ynse:  Until  such  time  as 
Congress  repeal  >  the  permit  system 
required  by  19  U.S.C.  1641(c),  brokers 
must  have,  as  a[ipropriate,  either  a 
national  permit  or  a  district  permit,  or 
both,  to  transact  customs  business  for 
others. 

Comment:  A  commenter  stated  that 
§  1 1 1  2(a)(2)(i)  i  j  contrary  to  law 
because  it  precl  ides  persons  other  than 
the  importer,  hi ;  or  her  authorized 
regular  employe  es  or  officers,  or  a 
customs  broker  rom  transacting 
customs  businei  s  on  behalf  of  the 
importer.  The  ci  immenter  asserted  that 
this  regulation  c  onflicts  with  section 
484(a){l)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.  5.C.  1484(a)(1)). 

Customs  resp  >nse:  Customs  disagrees. 
Section  484(a)(1)  authorizes  one  of  the 
parties  qualifyii  g  as  "importer  of 


:  As  regards  the  first 
'director  of  the  port"  is 
for  "port  director" 
of  sentence  structure, 
ieves  it  is  clear  that  the 
the  same  meaning.  On 
,  Customs  believes  that 
unnecessary,  because 
defined  for  general 
ions  purposes  in  19 

the  meaning  of  "port 
logically  inferred  when 
1  ijunction  with  the  word 
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record,"  either  in  person  or  by  an  agent 
authorized  by  the  party  in  writing,  to 
make  entry.  An  "importer  of  record" 
can  be  the  owner  or  purchaser  of 
imported  merchandise,  or  a  licensed 
customs  broker  appropriately 
designated  by  the  owner,  purchaser,  or 
consignee  of  the  merchandise.  (19 
U.S.C.  1484(a)(2)(B)).  The  statute 
governing  brokers  further  restricts  who 
may  make  entry.  Section  641(b)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1641(b)(1))  states  that  "no  person 
may  conduct  customs  business  (other 
than  solely  on  behalf  of  that  person) 
unless  that  person  holds  a  valid  customs 
broker's  license  *  *   *"  The  filing  of 
entry  documentation  qualifies  as 
"customs  business"  (19  U.S.C. 
1641(a)(2)).  It  follows  that  die  only 
"agents"  eligible  to  make  entry  on 
behalf  of  the  owner  or  purchaser  of 
imported  merchandise  are  either 
persons  from  within  the  owner  or 
purchaser's  own  organization,  such  as 
an  employee  or  officer,  or  alternatively, 
a  licensed  customs  broker. 

Comment:  A  commenter 
recommended  amendment  of 
§  111.2{a)(2)(i)  to  allow  corporations 
under  common  ownership  or  control  to 
be  considered  a  single  entity.  This 
would  enable  companies  with 
subsidiaries  and  incorporated  divisions 
to  centralize  their  personnel  with 
customs  knowledge  under  one  unit  and 
to  have  that  unit  provide  comprehensive 
customs  services  to  all  subsidiaries  and 
divisions. 

Customs  response:  Parent 
corporations  and  their  subsidieiries  and 
incorporated  divisions  are  precluded  by 
their  separate  legal  status  from 
providing  customs  business  assistance 
to  each  other,  unless  they  have  a 
broker's  license  and  the  necessary 
district  permits  and  powers  of  attorney. 
Customs  cannot  agree  to  amend 
§  111.2(a)(2)(i)  as  suggested,  because  to 
do  so  would  have  the  effect  of  denying 
the  reality  of  the  separate  legal  status  of 
these  entities.  Affected  parties  should 
keep  in  mind,  however,  that  a  licensed 
entity  with  a  national  permit  may  be 
able  to  offer  comprehensive  customs 
business  assistance  to  related 
subsidiaries,  divisions,  and  parents, 
without  having  to  obtain  multiple 
district  permits,  by  taking  advantage  of 
the  employee  implcmt  and  post-entry 
representation  exceptions  to  the  district 
permit  rule. 

Comment:  One  commenter  questioned 
the  requirement  in  §  111.2(a)(2)(ii)(A)(l) 
that  employees  of  brokers  who  are 
authorized  to  sign  customs  business 
documents  be  U.S.  residents.  This 
commenter  pointed  out  the 
inconsistency  of  imposing  a  residency 


requirement  on  employees  of  brokers 
but  not  on  licensed  and  permitted 
brokers,  who,  if  they  are  individuals, 
may  also  be  signing  customs  documents. 

Customs  response:  Customs  agrees 
that  the  restriction  lacks  logic. 
Accordingly,  the  regulatory  text  in 
question  has  been  modified  in  this  final 
rule  by  removing  the  residency 
requirement  for  employees  with 
signature  authority. 

Comment.  A  commenter  asked 
whether  §  111.2(a)(2)(iv),  which  allows 
carriers  without  a  broker  license  to 
make  in-bond  transportation  entries  for 
others,  applies  to  agents  of  carriers  and 
to  all  types  of  in-bond  transportation 
entries. 

Customs  response:  Yes.  Agents  of 
carriers  may  make  in-bond 
transportation  entries  for  all  types  of  in- 
bond  transportation  entries. 

Comment:  A  commenter  suggested 
that  §  111.2(a)(2)(v)  woidd  be  an 
appropriate  vehicle  for  amending  the 
Customs  Regulations  to  clarify  that  a 
broker  must  obtain  a  power  of  attorney 
to  file  a  commercial  informal  entry  for 
a  client.  Section  111.2(a)(2)(v) 
authorizes  an  unlicensed  person  to  enter 
a  noncommercial  shipment  for  another. 

Customs  response:  Customs  believes 
that  the  suggested  change  is  not 
necessary,  because  §  141.46  of  the 
Customs  Regulations  already  requires  a 
broker  to  obtain  a  valid  power  of 
attorney  before  transacting  customs 
business  for  a  client.  The  fact  that  an 
entry  is  "commercial  informal"  does  not 
remove  the  activity  from  designation  as 
"customs  business." 

Comment:  A  commenter  suggested 
insertion  of  the  word  "rule"  after 
"General"  in  the  heading  to 
§  111.2(b)(1),  to  make  it  clear  that  this  is 
the  "general  rule"  to  which  §  111.2(b)(2) 
refers. 

Customs  response:  It  is  the  opinion  of 
Customs  that  the  proposed  layout  and 
terminology  are  sufficiently  clear  in  this 
regard  and  that  the  suggested  change  is 
therefore  unnecessary. 

Comment:  Several  commenters 
submitted  observations  on  the  proposed 
§  111.2(b)(2){i)  provision  regarding  an 
employee  working  in  a  client's  facility 
(the  "employee  implant"  rule).  This 
new  provision  is  an  exception  to  the 
general  rule  that  a  broker  must  have  a 
district  permit  to  conduct  customs 
business  for  another  in  that  disfrict.  It 
allows  a  broker  to  place  an  employee  in 
the  facility  of  a  client  for  whom  the 
broker  is  filing  entries  at  one  or  more 
other  locations  covered  by  a  district 
permit  issued  to  the  broker,  even  though 
the  broker  has  no  district  permit  in  the 
broker  district  in  which  the  facility  is 
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located.  The  points  made  by  these 
commenters  were  as  follows: 

1 .  One  commenter  objected  to  the 
requirement  that  the  broker  must  be 
filing  entries  for  the  client  elsewhere; 
instead,  this  commenter  suggested  that 
brokers  should  be  allowed  to  place 
implants  if  they  are  conducting 
"customs  business"  for  the  client 
elsewhere.  The  commenter  argued  that 
the  adoption  of  this  change  would 
eliminate  the  exclusivity  of  this 
particular  district  permit  exception, 
which  currently  would  only  benefit 
customs  brokers  who  file  entries. 

2.  Another  commenter  stated  that  a 
broker  with  an  implanted  employee 
should  not  be  subject  to  penalties  if 
errors  are  discovered  in  documentation 
filed  by  the  client  in  the  broker  district 
in  which  the  client's  facility  is  located. 
The  stated  rationale  for  this  comment  is 
the  fact  that  broker  implants  are 
precluded  by  the  regulatory  text  from 
filing  the  client's  entries  or  other 
documents  with  Customs  in  the  broker 
district  servicing  that  location. 

3.  A  commenter  stated  that  proposed 
§  111.2(b)(2)(i)  should  specify  the 
activities  that  an  implanted  employee 
may  perform  at  the  client's  facility. 

4.  Another  commenter  expressed 
concern  that  the  implant  exception  to 
the  district  permit  diminishes  the 
importance  of  both  the  permit  system 
and  the  requirement  for  responsible 
supervision  and  control. 

Customs  response:  1.  Customs  agrees 
with  the  suggestion  of  the  commenter, 
and  the  regulatory  text  has  been 
modified  in  this  final  rule  by  inserting 
the  words  "conducting  customs 
business"  in  place  of  "filing  entries."  It 
is  noted  that  proposed  §  111.2(bK2)(i) 
has  been  redesignated  as 
§  111.2(b){2)(i){A)  in  this  final  rule. 

2.  Customs  disagrees  with  the  general 
principle  stated  by  this  commenter  that 
brokers  should  not  be  held  liable  in  the 
described  circumstances.  The  broker 
employee,  by  virtue  of  working  with  the 
client,  may  be  involved  in  customs 
business  activities  relating  to  the 
preparation  of  the  documents  which  the 
client  files.  The  law  imposes  sanctions 
on  brokers  who  perform  customs 
business  activities  improperly.  Customs 
will  examine  each  situation  on  a  case- 
by-case  basis  to  determine  if  sanctions 
are  warranted. 

3.  It  was  the  intent  of  Customs  that 
the  broker  implant  would  confine  his 
customs  business  activities  to  those 
matters  that  can  be  accomplished  on- 
site.  Since  the  range  of  activities  which 
could  potentially  fall  under  the 
definition  of  "customs  business"  is  so 
broad,  it  would  more  appropriate  to 
specify  qualifying  activities  on  a  case- 


by-case  basis  through  the  binding 
rulings  process. 

4.  Customs  agrees  that  the  proposed 
regulation  is  inconsistent  with  the 
statutory  requirement  that  a  broker  have 
a  national  permit  or  a  district  permit,  or 
both,  to  conduct  customs  business  for 
another:  Under  the  proposed  text,  a 
broker  could  use  employee  implants  to 
conduct  customs  business  in  a  broker 
district  without  coverage  of  either  a 
local  district  permit  or  a  national 
permit.  (The  concept  of  a  "regional 
waiver",  authorized  by  19  U.S.C. 
1641(c)(2)  and  reflected  in  proposed 
§  111.19(d)(2),  would  not  apply,  because 
a  client  facility  may  be  located  outside 
of  the  borders  of  the  "broker  region"  in 
which  the  broker  has  a  district  permit.) 
To  ensure  consistency  with  the  statutory 
standard,  and  in  consideration  of  the 
fact  that  an  employee  implant  situation 
represents  an  exception  to  the  statutory 
district  permit  rule,  the  regulatory  text 
has  been  modified  in  this  final  rule  to 
require  that  brokers  obtain  a  national 
permit  before  using  employee  implants 
(see  also  the  discussion  below  regarding 
the  reorganization  of  proposed 
§  111.2(b)(2)).  Finally,  in  response  to  the 
concern  expressed  by  this  commenter 
regarding  the  potential  lack  of 
responsible  supervision  and  control  in 
the  implant  environment.  Customs  will 
continue  to  expect  that  any  work 
performed  by  an  employee  of  a  broker 
will  be  reviewed  by  an  individually 
licensed  permit  qualifier  of  the  broker 
(see  19  U.S.C.  1641(c)(1)(B)  and 
§  111.19(b)(4)  as  set  forth  below), 
regardless  of  where  the  work  is 
performed. 

Comment:  A  commenter  objected  to 
the  decision  reflected  in  §  111.2(b)(2)(ii) 
to  restrict  the  district  permit  waiver  to 
the  filing  of  manual,  but  not  electronic, 
drawback  claims  in  the  designated 
drawback  office  located  in  a  district  in 
which  the  broker  does  not  have  a 
district  permit. 

Customs  response:  Customs  has 
reconsidered  this  matter  and  agrees  with 
the  commenter  that  brokers  should  be 
allowed  to  file  both  manual  and 
electronic  drawback  claims  in  the 
drawback  office  designated  by  Customs 
for  their  broker  district,  without  having 
to  obtain  an  additional  district  permit  if 
the  designated  drawback  office  is 
physically  located  in  a  broker  district  in 
which  the  broker  is  not  permitted.  The 
first  sentence  of  the  regulatory  text  as 
proposed  has  been  modified  in  this  final 
rule  to  reflect  this  point.  However,  the 
requirement  in  the  second  sentence  of 
the  proposed  text,  that  a  broker  must 
have  a  national  permit  to  file  electronic 
drawback  claims  at  designated 
drawback  offices  covering  geographical 


areas  in  which  the  broker  does  not  have 
a  district  permit,  remains  but  is  set  forth 
in  this  final  rule  as  §  111.2(b)(2)(i)(B) 
and  with  some  wording  changes  to 
clarify  its  intended  filing  context  (that 
is,  part  143  electronic  filing  in  a  not- 
designated-drawback  office).  See  also 
the  discussion  below  regarding  the 
reorganization  of  proposed  §  111.2(b)(2). 

Comment:  A  conunenter  stated  that  it 
would  be  consistent  with  the  Customs 
policy  of  "nationalizing"  drawback  to 
allow  brokers  to  file  notices  of  intent  to 
export  in  districts  in  which  they  are  not 
permitted. 

Customs  response:  Customs  disagrees. 
The  filing  of  a  notice  of  intent  to  export 
is  a  customs  business  activity.  As 
already  emphasized  in  this  document, 
brokers  are  required  to  have  a  permit  to 
transact  customs  business  for  others. 

Comment:  A  commenter 
recommended  that  §  111.2(b)(2)(ii)  be 
amended  to  allow  brokers  to  file 
electronic  and  manual  drawback  entries, 
and  to  represent  their  drawback  clients 
before  Customs,  at  all  locations  without 
having  to  have  district  or  national 
permits  until  the  drawback  component 
of  the  National  Customs  Automation 
Program  ("NCAP")  becomes 
operational. 

Customs  response:  Customs  cannot 
adopt  this  recommendation,  because  it 
runs  counter  to  a  broker's  statutory 
obligation  to  conduct  customs  business 
under  cover  of  a  permit. 

Comment:  Customs  received  a 
relatively  large  number  of  comments  on 
the  representation  after  entry  acceptance 
provision  of  §  111.2(b)(2)(iv).  Before 
proceeding  to  a  discussion  of  those 
comments,  it  is  necessary  to  clarify  that 
this  district  permit  exception  provision 
was  intended  to  apply  to 
representations  made  after  entry 
summary  acceptance,  and  the  regulatory 
text  in  this  final  rule  has  been  modified 
to  reflect  that  intent  and  redesignated  as 
§  111.2(b)(2)(i)(D)  (see  also  the 
discussion  below  regarding  the 
reorganization  of  proposed 
§  111.2(b)(2)). 

The  points  made  by  the  various 
commenters  on  the  provision  regarding 
representation  after  entry  acceptance 
were  as  follows: 

1 .  One  commenter  requested 
clarification  of  the  meaning  of  the  term 
"representations  before  Customs." 

2.  The  same  commenter  also  asked 
how  "representing  a  client  before 
Customs"  differs  from  the  "performing 
of  customs  business."  This  commenter 
also  expressed  confusion  over  the 
"different  permit  requirement(s)"  for  the 
performing  of  customs  business  and  the 
making  of  post-entry  summary 
representations. 
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responding  to  requests  for  information 
or  preparing  and  filing  protests  or 
meeting  with  Customs  officials  to 
explain  the  client's  position. 

2.  'Representing  a  client  before 
Customs"  and  the  "performing  of 
customs  business"  are  related  in  that  an 
importer  hires  a  broker  to  represent  its 
interests  before  Customs  on  matters 
concerning  the  transaction  of  customs 
business.  Thus,  the  "representations" 
made  by  the  broker  to  Customs  will 
involve  issues  falling  within  the 
definition  of  "customs  business."  As 
regards  the  second  point  regarding 
permit  requirements,  the  general  rule  is 
that  a  broker  must  have  a  district  permit 
to  conduct  customs  business  in  the 
broker  district  in  which  the  transaction 
occurs.  Usually  this  general  rule  would 
apply  to  brokers  who  perform  post- 
entry-summary  customs  business 
activities  for  clients.  However,  brokers 
may  conduct  post-entry-summary  work 
for  clients  under  a  national  permit  when 
the  provisions  of  proposed 

§  111.2{b)(2)(iv)  apply,  that  is,  the  entry 
was  filed  by  the  owner  or  purchaser  or 
by  another  broker,  and  the  owner  or 
purchaser  has  elected  to  hire  a  second 
broker  to  handle  its  post-entry-summary 
matters. 

3.  Customs  disagrees.  Section  111.5 
contemplates  that  the  broker  making  the 
representations  has  already  been 
involved  in  some  aspect  of  the 
importation  or  exportation  of  the 
merchandise,  such  as  the  filing  of  the 
consumption  or  drawback  entry,  and 
thus  will  have  the  requisite  district 
permit.  Proposed  §  111.2(b)(2)(iv),  on 
the  other  hand,  allows  brokers  to 
represent  clients  even  though  they 
played  no  part  in  the  original  entry.  The 
latter  provision  was  included  in  the 
proposed  regulations  to  give  importers 
the  choice  of  engaging  one  broker  to  file 
the  entry  and  entry  sununary  and 
another  to  handle  any  ensuing  post- 
entry  matters.  It  is  conceivable  that  the 
second  broker  may  be  located  outside  of 
the  broker  district  in  which  the  entry 
and  entry  summary  were  filed.  The 
proposed  §  111.2(b)(2)(iv)  exception  to 
the  district  permit  rule  simply  enables 
the  second  broker  who  has  a  national 
permit  to  represent  the  client  without 
having  to  obtain  a  district  permit  in  the 
broker  district  where  the  entry  was  filed 
and  where,  presumably,  the  post-entry 
representations  will  be  made. 

This  comment  has,  however, 
prompted  Customs  to  reevaluate  the 
position  reflected  in  proposed 
§  111.2(b)(2)(iv)  that  the  post-entry 
representation  provision  will  only  apply 
if  a  broker  files  the  entry  and  entry 
summary.  Upon  further  reflection. 
Customs  has  concluded  that  the  benefits 


of  this  provision  should  also  extend  to 
those  situations  in  which  the  owner  or 
purchaser  files  the  entry  and  entry 
summary.  Consequently,  Customs  has 
amended  the  regulatory  text  in  this  final 
rule  to  refer  to  representation  by  "a 
broker"  (rather  than  "another  broker") 
who  did  not  file  the  entry,  in  order  to 
allow  post-entry  representation  by 
brokers  holding  a  national  permit  when 
the  entry  was  filed  either  by  the  owner 
or  purchaser  or  by  another  broker  who 
was  not  acting  as  importer  of  record.  See 
also  the  discussion  below  regarding  the 
reorganization  of  proposed  §  111.2(b)(2). 

4.  Customs  agrees  with  the  assessment 
that  NCAP  is  a  major  reason  for  the 
establishment  of  national  permits.  This 
opinion  is  supported  by  the  legislative 
history  discussing  national  permits. 
However,  it  is  the  position  of  Customs 
that  their  use  is  by  no  means  restricted 
to  NCAP,  and  it  is  noted  in  this  regard 
that  19  U.S.C.  1641(c)(1)(A)  provides  for 
the  issuance  of  national  permits  to 
licensed  customs  brokers  "for  the 
conduct  of  such  customs  business  as  the 
Secretary  (of  the  Treasiuy)  prescribes  by 
regulation."  Clearly,  there  is  agency 
discretion  to  determine  the  purposes  for 
which  national  permits  will  be  used. 

5.  The  broker  would  still  have  to  have 
in  his  files  a  valid  power  of  attorney 
from  a  client  as  provided  in  §  141.46  of 
the  Customs  Regulations  to  establish  his 
authority  to  represent  the  client. 
Customs  believes  that  this  requirement 
(rather  than  also  requiring  that  the 
broker  establish  his  authority  on  a  case- 
by-case  basis)  is  sufficient  for  purposes 
of  post-entry  representations. 

6.  It  is  the  position  of  Customs  that 
the  selection — or  replacement — of  a 
broker  by  an  importer  is  a  matter  solely 
between  those  two  private  parties. 

7.  The  observation  of  this  commenter 
regarding  the  use  of  a  "primary  broker" 
may  be  correct,  but  an  importer's 
preference  to  have  a  particular  broker 
perform  post-entry  functions  does  not 
override  the  statutory  requirement  that 
a  broker  have  a  district  or  national 
permit,  or  both,  to  transact  customs 
business.  Accordingly,  Customs  does 
not  agree  that  this  regulatory  provision 
should  be  eliminated. 

8.  Customs  disagrees.  The  issuance  of 
national  permits  is  not  contingent  upon 
ACE  being  operational.  Further,  as 
already  noted  above,  current  law  does 
not  allow  Customs  to  abolish  or  ignore 
the  permit  requirement. 

9.  Customs  does  not  agree  with  this 
suggestion.  The  proposed  regulation 
was  specifically  drafted  in  order  to, 
among  other  things,  preclude  the 
application  of  this  district  permit 
exception  in  cases  where  a  broker  is 
named  as  the  importer  of  record  on  the 
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entry.  This  is  because  being  designated 
as  "importer  of  record"  automatically 
imposes  obligations  on  the  person 
acting  in  that  capacity.  For  example,  the 
importer  of  record  is  responsible  for  the 
payment  of  estimated  duties  (and  will 
also  be  liable  for  any  increased  and 
additional  duties  if  an  actual  owner's 
declaration  and  superseding  bond  are 
not  filed).  Given  this  assumption  of 
obligations,  the  importer  of  record  must 
be  allowed  to  retain  the  right  to 
represent  himself,  or  to  select  his  own 
representative,  in  post-entry  matters. 

Reorganization  of  Proposed  §  111.2(b)(2) 

Finally,  in  the  light  of  the  various 
comments  on  §  111.2(b)  as  summarized 
above  and  as  a  consequence  of  the 
substantive  changes  Customs  has  agreed 
to  make  to  the  regulatory  texts  as 
indicated  above,  Customs  has 
concluded  that  some  restructuring  of  the 
regulatory  text  should  also  be  made.  The 
general  rule,  that  a  broker  is  required  to 
have  a  separate  district  permit  for  each 
broker  district  in  which  the  broker 
conducts  customs  business  for  clients, 
remains  as  §  111.2(b)(1).  However,  the 
"exceptions"  to  the  statutory  district 
permit  rule  listed  in  §  111.2(b)(2)  as  set 
forth  below  have  been  reorganized  into 
two  basic  groups,  the  first  consisting  of 
a  "national  permit"  exception  (which 
would  no  longer  be  limited  to  NCAP 
participants  and  transactions — see  also 
the  comment  discussion  below 
regarding  §  111.19(f))  with 
subparagraphs  covering  employee 
implants,  electronic  filing  of  drawback 
claims  outside  the  designated  drawback 
office,  electronic  transactions  performed 
under  an  existing  NCAP  component, 
and  post-entry-summary 
representations,  and  the  second 
consisting  of  the  filing  of  manual  and 
electronic  drawback  claims  in  the 
designated  drawback  office. 

Section  111.5 

Comment:  One  commenter  objected  to 
§  111.5(b),  which  provides  that,  in  order 
to  represent  a  client  before  any  agency 
not  within  the  Treasury  Department,  a 
broker  shall  comply  with  any 
regulations  of  such  agency  governing 
the  appearance  of  representatives  before 
it.  The  basis  of  the  objection  was  that 
Customs  has  no  statutory  authority  to 
regulate  a  broker's  interactions  with 
other  government  agencies. 

Customs  response:  Customs  disagrees 
with  the  rationale  presented  by  this 
commenter.  The  statutory  authority  for 
the  regulatory  provision  in  question  is 
section  641(f)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1641(f)),  which 
gives  the  Secretary  of  the  Treasury 
broad  authority  to  prescribe  rules  and 


regulations  relating  to  the  customs 
business  of  customs  brokers.  Many 
import  transactions  involve  compliance 
with  the  laws  and  regulations  of  other 
government  agencies.  The  involvement 
of  regulations  of  another  agency  besides 
Customs  in  an  import  tremsaction  does 
not  take  away  from  the  fact  that  the 
broker  is  conducting  "customs 
business."  Since  the  regulation  is 
directed  only  to  the  actions  of  brokers 
while  conducting  customs  business,  it  is 
entirely  consistent  with  the  authority 
conferred  by  section  641(f). 

Section  111.11 

Comment:  Two  commenters  requested 
that  the  process  of  qualifying  for  an 
individual  broker's  license  be  made 
more  stringent,  to  reflect  brokers'  status 
as  "experts"  under  the  Customs 
Modernization  Act's  reasonable  care 
standards.  One  method  suggested  was  to 
require  applicants  to  possess  a  college 
degree,  preferably  in  a  business 
discipline;  another  was  to  require  a 
person  to  have  a  3-year  employment 
history  in  the  customs  brokerage 
business  prior  to  submitting  the 
application. 

Customs  response:  While  Customs 
agrees  with  the  expressed  aim  of  these 
comments,  the  imposition  of  the 
suggested  additional  standards  does  not 
appear  to  be  necessary  because  the  same 
goal  can  be  reached  at  least  as  well,  if 
not  more  effectively,  through  the 
present  individual  written  examination 
process  which  is  specifically  designed 
to  test  an  applicant's  knowledge  of 
customs  requirements  and  procedures. 

Comment:  One  commenter  objected  to 
the  new  requirement  in  §  111.11(a)(4) 
"to  pass  the  written  examination  within 
three  years  of  applying  for  a  broker's 
license."  A  second  commenter 
addressed  a  related  concern, 
questioning  how  the  new  3 -year  rule 
would  affect  Customs  employees  who 
have  passed  the  examination  but  whose 
license  issuance  has  been  delayed 
pending  their  separation  fi-om 
government  service. 

Customs  response:  With  regard  to  the 
first  comment,  this  commenter 
misinterpreted  the  new  provision. 
Instead  of  requiring  an  applicant  to  pass 
the  broker's  examination  within  three 
years  of  applying  for  a  license,  a  person 
will  now  have  three  years  in  which  to 
apply  for  a  license  after  passing  the 
examination.  This  arrangement  reflects 
the  newly-instituted  separation  of  the 
examination  and  license  application 
processes  as  discussed  in  the  preamble 
portion  of  the  April  27,  1999.  notice  of 
proposed  rulemaking.  As  regards  the 
second  comment,  that  issue  is  currently 


under  review  and  will  be  the  subject  of 
a  separate  policy  determination. 

Comment:  Another  commenter  stated 
that  the  proposed  regulation  on  the 
basic  requirements  for  a  corporate 
broker  license,  contained  in  §  111.11(c), 
would  all&w  a  corporate  licenseto  be 
issued  in  a  district  in  which  the 
corporation  has  neither  a  licensed 
officer  nor  a  licensed  employee  resident 
within  the  district. 

Customs  response:  Although  the 
comment  incorrectly  implies  that 
licenses  are  issued  on  a  district  basis 
(licenses  are  only  issued  on  a  national 
basis),  it  has  prompted  Customs  to 
reevaluate  certain  aspects  of  §  111.11. 
As  a  resuh.  proposed  §§  111.11(b)(2) 
and  111.11(c)(3)  have  been  removed 
because  the  substance  of  their  intended 
message — that  is,  that  the  holder  of  a 
partnership  or  association  or  corporate 
license  will  establish  an  office  and  will 
employ  a  licensed  individual  in  the 
broker  district  in  which  the  partnership 
or  association  or  corporation  operates  as 
a  broker — is  adequately  addressed  in 
§  111.19  which  concerns  broker  permits. 
Customs  believes  that  these  changes  are 
necessary  because  it  is  clear  that  the 
proposed  §§  111.11(b)(2)  and 
111.11(c)(3)  relate  more  logically  to  the 
district  permit  issuance  process  (which 
concerns  the  actual  place  where  a 
licensee's  brokerage  activities  are 
carried  out)  than  to  the  national  license 
issuance  process.  In  addition, 
§§  111.11(b)  and  111.11(c)(2)  have  been 
modified  in  this  final  rule  to  clarify  that 
a  partnership,  association  or  corporation 
must  have  a  licensed  member  or  officer 
for  the  partnership,  association  or 
corporation  to  qualify  for  a  broker 
license.  See  also  the  comment 
discussion  below  regarding  §  111.19  for 
other  related  changes  made  to  that 
section. 

Section  111.12 

Comment:  One  commenter  suggested 
that  notice  of  the  filing  of  an  application 
for  a  broker's  license  should  be  posted 
on  the  Customs  Electronic  Bulletin 
Board  or  in  some  other  electronic 
fashion  in  addition  to  being  posted  at 
the  customhouse. 

Customs  response:  Customs  agrees. 
Accordingly,  §  111.12(b)  has  been 
modified  in  this  final  rule  by  the 
inclusion  of  a  reference  to  the  posting  of 
this  information  by  appropriate 
electronic  means. 

Section  111.13 

Comment:  One  commenter  questioned 
the  legality  of  the  provision  in 
§  111.13(c)  which  authorizes  an 
individual  to  take  a  special  written 
examination  for  the  purpose  of 
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resp  onse: 


continuing  the 
proprietorship 
that  a  license 
non-trans  ferrab 
also  recomme 
appeal  process 
request  for  a 
examination. 

Customs 
with  the 
transferrable. 
that  the 
solely  to  allow 
business  in 
license,  of  a  so 
event  of  the 
death.  The 
the  person 
examination 
his  or  her  own 
license,  or  that 


business  of  a  sole 
)roker,  on  the  ground 
ispued  to  an  individual  is 

This  same  commenter 
n  led  the  inclusion  of  an 
or  the  denial  of  a 
written 


sp  !cial 


takii  g 


wi 


association,  or 
formed  with  th( 
individual 
officer  or 
and  client 
minimized.  As 
does  not  believ(  < 
procedure  wou 
context.  The  s 


accommoi  lat 


provisions  were 
as  an 

Allowing  a 
examination  is 
Customs  part, 
examination 
prospective 
regularly 


;  Customs  agrees 
statement  that  licenses  are  non- 

H  jwever,  Customs  notes 
provisi  )n  in  question  exists 
he  continuation  of  the 
fraslructure,  and  not  of  the 
proprietorship  in  the 
prctorietor's  incapacity  or 
regu  ation  contemplates  that 
the  special 
1  place  the  business  in 
lame  upon  receipt  of  the 
corporation, 
artnership  will  be 
newly-licensed 
serving  as  the  qualifying 
memqer.  Disruption  of  jobs 
will  thus  be 
egards  appeals.  Customs 
that  an  appeal 
d  be  appropriate  in  this 
ial  examination 
put  in  the  regulations 
ion  to  brokers, 
per^n  to  take  a  special 

urely  discretionary  on 
is  denying  a  special 
reduest  and  directing  the 
bro  cer  to  take  the  next 
sched  lied  examination. 


servi :es 


P  !C1 


ai 


Section  111.14 


lengt  1 


Comment: 
requested  that 
maximum 
an  application 
which  backgro 
applicants  will 

Customs 
some  time  been 
this  issue,  and 
exploring  ways 
investigative 
issue  is  an  a 
matter  that 
the  Part  111  re 


Se  ^eral  commenters 
Customs  establish  a 
of  time  after  receipt  of 
r  a  license  during 
u  nd  investigations  on 
)e  completed. 
resp  jnse:  Customs  has  for 
aware  of  concerns  over 
( iustoms  is  currently 
to  expedite  the 
pr  )cess.  However,  this 
dm  nistrative,  operational 
shoi  Id  be  addressed  outside 
g  ilatory  framework. 


Section  111.16 

Comment:  A 
that  Customs,  ii 
license  applicai  X 
reviewing  deroj  atory 
occurred  withir 
the  submission 
application.  Th 
convictions  or  \ 
unacceptable  cc  nduct 
denial  of  a  license 
has  had  an  otherw 
that  time  woul 
view,  unfair. 


;ommenter  proposed 
its  investigation  of  a 
be  limited  to 

information  that 
1 5  years  of  the  date  of 
jf  the  license 
use  of  older 
roof  of  other 

as  grounds  for 
when  the  applicant 
ise  clean  record  since 
be,  in  this  commenter's 


Customs  response:  Customs  does  not 
believe  that  this  suggestion  should  be 
adopted  because  Customs  must  have  the 
most  complete  information  possible  on 
each  applicant. 

Section  111.19 

As  a  consequence  of  the  comments  on 
proposed  §  111.11  as  discussed  above. 
Customs  also  performed  a  general 
review  of  proposed  §  111.19  which 
concerns  permits.  As  a  result  of  that 
review,  some  wording  changes  have 
been  made  to  the  §  111.19  text  in  this 
final  rule  to  improve  its  clarity.  These 
chcuiges  involve:  (1)  In  §  111.19(b), 
removal  of  the  references  to  an 
"additional"  district  in  the  application 
information  provisions  in  order  to 
clarify  that  those  requirements  apply  to 
all  permit  applications  (including  an 
application  for  an  initial  permit);  (2)  in 
§  111.19(d)(1),  changing  the  first 
sentence  to  refer  to  an  applicant  for  a 
"district  permit"  to  make  it  clear  that 
the  obligation  of  a  broker  regarding  a 
place  of  business  and  regarding  the 
exercise  of  responsible  supervision  and 
control  over  the  customs  business 
conducted  in  each  broker  district 
extends  to  all  broker  districts  (rather 
than  just  to  those  broker  districts  in 
which  the  broker  has  received  an 
additional  permit);  and  (3)  in  the 
introductory  text  of§111.19{f), 
inclusion  of  a  specific  statement  to 
clarify  what  was  only  implied  in 
§  111.19(a),  that  is,  that  a  broker  must 
have  a  district  permit  in  order  to  obtain 
a  national  permit  (see  also  the  comment 
discussion  below  regarding  §  111.19(f) 
for  other  changes  to  this  introductory 
text). 

Comment:  Two  commenters 
addressed  §  111.19(b)(6),  which  requires 
applicants  for  additional  district  permits 
to  include  the  place  of  storage  of 
brokerage  records  and  the  names  of  the 
applicant's  recordkeeping  officer  and 
back-up  recordkeeping  officer  in  the 
application.  One  of  the  commenters 
questioned  the  need  for  brokers  to  have 
a  recordkeeping  officer  at  all,  and  both 
commenters  challenged  the  back-up 
recordkeeping  officer  requirement. 
Finally,  one  of  these  commenters  asked 
why  the  designated  recordkeeper  has  to 
be  an  officer  of  the  broker. 

Customs  response:  Customs  notes  that 
the  proposed  text  in  question  was  not 
consistent  with  the  cross-referenced 
substantive  regulatory  provision  (that  is, 
§  111.21  which,  in  paragraph  (c), 
contains  no  mention  of  a  recordkeeping 
officer  and  back-up  recordkeeping 
officer  but  instead  simply  requires  the 
existence  of  a  knowledgeable  company 
employee  recordkeeping  contact). 
Accordingly.  §  111.19(b)(6)  has  been 


modified  in  this  final  rule  to  more 
accurately  reflect  the  terms  of 
§  111.21(c)  in  this  regard.  As  regards  the 
need  for  a  recordkeeping  contact,  this 
requirement  was  adopted  in  connection 
with  the  revision  of  the  Customs 
recordkeeping  regulations  (see  T.D.  98- 
56  which  was  published  in  the  Federal 
Register  at  63  FR  32916  on  June  16, 
1998)  and  should  be  retained. 

Comment:  One  commenter  raised  a 
specific  issue  with  regard  to  the  national 
permit  requirements  of  §  111.19(f)  and 
then  posed  a  more  general  question  on 
the  entire  permit  system,  as  follows: 

1.  The  commenter  first  asked  why 
national  permits  would  be  issued  only 
to  NCAP  participants. 

2.  The  commenter  then  asked  why 
individuals  who  are  licensed  brokers 
and  who  serve  as  "licensed  consultants" 
need  permits  at  all. 

Customs  response:  1.  Although 
Customs  originally  envisioned  that 
applicants  for  a  national  permit  would 
have  to  have  NCAP  capabilities  and 
therefore  included  that  requirement  in 
proposed  §  111.19(f),  as  indicated  in  the 
comment  discussion  above  regarding 
proposed  §  111.2(b)(2),  it  has  since 
become  apparent  that  the  existence  of 
other  customs  business  activities 
outside  of  NCAP,  for  which  national 
permits  would  be  necessary,  renders 
making  the  application  contingent  upon 
NCAP  capability  impractical. 
Accordingly,  Customs  now  believes  that 
an  applicant  for  a  national  permit 
should  simply  have  to  meet  certain 
basic  requirements  for  the  permit.  Once 
the  national  permit  has  been  secured, 
the  national  permit  holder  might  then 
have  to  separately  qualify  for  a  specific 
program  under  which  the  national 
permit  would  be  used,  such  as  the  filing 
of  entries  from  a  remote  location,  but 
that  would  be  a  function  of  the  specific 
program  at  issue  rather  that  a 
requirement  under  §  111.19(f). 
Accordingly,  §  111.19(f)  has  been 
modified  in  this  final  rule  by  removing 
all  references  to  NCAP  from  the 
introductory  text  and  by  removing 
paragraph  (f)(4). 

2.  A  similar  question  was  raised 
earlier  in  this  document,  to  which 
Customs  simply  responded  that  permits 
are  required  by  law.  However,  "licensed 
consultants"  will  be  able  to  represent 
clients  on  post-entry  matters  under 
§  111.2(b)(2)  as  modified  in  this  final 
rule  without  having  to  obtain  numerous 
district  permits,  provided  they  have  a 
national  permit  secured  by  one  district 
permit. 

Section  111.23 

Comment:  One  commenter  noted  that 
the  word  "papers"  (rather  than 
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"records")  is  used  in  the  last  sentence 
of  §  111.23(a)(2). 

Customs  response:  Customs  agrees 
that  "records"  is  the  proper  term  to  be 
used  in  this  context.  Accordingly,  the 
text  in  question  has  been  modified  in 
this  final  rule  by  replacing  the  words 
"copies  of  papers"  with  "records." 

Comment:  Two  commenters 
addressed  the  provision  in 
§  111.23(b)(1)  which  states  that  "the 
option  of  maintaining  records  on  a 
consolidated  basis  is  generally  available 
to  brokers  who  have  been  granted 
permits  to  do  business  in  more  than  one 
district."  They  stated  that  the  use  of  the 
word  "generally"  undermines  brokers" 
absolute  right  to  consolidate  their 
records. 

Customs  response:  Although  in 
connection  with  the  revision  of  the 
Customs  recordkeeping  regulations  (see 
T.D.  98-56  mentioned  above)  it  was 
decided  to  dispense  with  the 
requirement  that  brokers  obtain 
approval  from  Customs  before 
consolidating  records.  Customs  does  not 
agree  with  these  commenters  that  the 
consolidation  of  broker  records  is  an 
absolute  right.  This  is  because,  if  the 
consolidation  involves  going  to  an 
alternative  method  of  storage  and  any  of 
the  records  to  be  consolidated  are 
required  to  be  maintained  under  19 
U.S.C.  1508,  some  restrictions  on  the 
right  to  consolidate  may  apply  under  19 
CFR  163.5(b).  Since  use  of  the  word 
"generally"  does  not  adequately  clarify 
this  point,  §  111.23(b)(1)  has  been 
modified  in  this  final  rule  by  removing 
"generally"  and  adding  an  exception 
clause  regarding  the  application  of  a 
restriction  under  §  163.5(b). 

Comment:  A  commenter  stated  that 
brokers  should  be  allowed  to  retain 
records  of  their  customs  transactions  at 
sites  that  are  accessible  to  the  broker 
business  locations  that  created  them, 
instead  of  within  the  broker  districts 
that  cover  the  Customs  ports  to  which 
they  relate.  This  commenter  argued  that 
brokers  holding  permits  in  multiple 
broker  districts  may  prepare  the 
customs  documents  at  different 
locations  than  the  ports  or  even  the 
districts  in  which  the  transactions 
occur,  and  that  it  would  serve  no 
beneficial  purpose  to  create  duplicate 
sets  of  records. 

Customs  response:  Customs  believes 
that  the  consolidation  provisions  of 
§  111.23  as  proposed  would  afford 
brokers  the  necessary  flexibility  to  store 
their  records  at  locations  that  are  most 
convenient  to  their  business  operations. 
Therefore,  no  further  amendment  to 
§  111.23  appears  necessary. 


Section  111.24 

Comment:  Two  commenters 
expressed  general  support  for  the 
proposed  amendment  which  allows 
brokers  to  disclose  client  information  to 
sureties.  One  of  these  commenters, 
however,  expressed  concern  over  the 
statement  in  the  preamble  portion  of  the 
April  27, 1999,  document  that 
disclosure  to  a  surety  "will  not 
automatically  constitute  a  violation," 
because  the  statement  implied  that  in 
some  instances  disclosure  might 
constitute  a  violation.  Both  of  these 
commenters  also  objected  to  the  fact 
that  disclosure  would  be  discretionary 
on  the  part  of  the  broker. 

Customs  response:  As  regards  the  first 
point,  use  of  the  word  "automatically" 
was  not  intended  to  imply  that  a  broker 
may  be  subject  to  sanction  if  client 
records  are  turned  over  to  a  surety. 
Rather,  the  intent  was  simply  to  point 
out  that,  in  contrast  to  the  former 
provision,  disclosure  would  no  longer 
constitute  a  violation.  With  regard  to  the 
second  issue,  the  Customs  position 
continues  to  be  that,  absent  a  subpoena, 
the  disclosure  of  client  records  to  a 
surety  is  at  the  option  of  the  broker. 

Comment:  One  commenter  urged 
Customs  to  publish  a  "positive 
statement  encoiu^ging  brokers  to 
provide  information  to  sureties,  and  for 
Customs  to  develop  guidelines 
indicating  the  situations  in  which 
disclosiu-e  is  most  clearly  appropriate." 

Customs  response:  Customs  has  no 
intention  of  talcing  the  suggested  actions 
at  this  time.  Customs  remains  of  the 
view  that  these  are  matters  to  be  worked 
out  between  sureties  and  brokers. 

Comment:  A  commenter  stated  that 
the  term  "or  other  duly  accredited 
officers  or  agents  of  the  United  States" 
should  be  more  clearly  defined,  or 
eliminated  entirely.  This  commenter 
asserted  that,  in  the  absence  of  a 
subpoena,  brokers  should  only  be 
required  to  turn  over  client  records  to 
officers  under  the  jurisdiction  of  the 
Commissioner  of  Customs.  By  way  of 
explanation,  the  commenter  related  an 
incident  in  which  there  was  confusion 
when  state  tax  authorities  requested 
importer  records  ft-om  a  broker. 

Customs  response:  Customs  believes 
that  it  is  commonly  understood  that  "an 
officer  or  agent  of  the  United  States" 
refers  to  employees  of  the  federal 
govenmient,  and  not  to  state  or  local 
authorities.  Consequently,  no  change  to 
the  regulatory  text  is  necessary  in  this 
regard. 

Section  111.25 

Comment:  One  commenter  stated  that 
part  111  should  advise  brokers  of  their 


right  to  refuse  access  to  records  unless 
served  with  an  administrative 
summons.  This  commenter  stated  that 
this  right  is  conferred  by  the  general 
recordkeeping  regulations  of  1 9  CFR 
part  163. 

Customs  response:  Customs  disagrees 
with  the  observations  of  this  commenter 
for  two  basic  reasons.  First,  part  163 
does  not  give  a  broker  an  unconditional 
right  to  refuse  access  to  records  unless 
served  with  an  administrative 
summons.  In  the  case  of  entry  records 
required  to  be  maintained  and  made 
available  by  a  broker  under  19  U.S.C. 

1508  and  1509  and  under  part  163.  if 
the  broker  fails  to  timely  produce  any  of 
those  records  following  receipt  of  a 
written,  oral  or  electronic  demand  for 
the  records  from  Customs  pursuant  to 

§  163.6(a),  the  broker  may  be  subject  to 
monetary  penalties  as  provided  in 
§  163.6(b).  In  addition,  in  the  case  of 
records  of  a  broker  that  are  not  entry 
records  but  that  are  nevertheless  subject 
to  the  retention  and  examination 
requirements  of  19  U.S.C.  1508  and 

1509  and  part  163  (see  §  163.6(c)),  or  if 
a  broker  fails  to  produce  demanded 
entry  records  but  no  monetary  penalty 
action  is  taken  under  part  163.  the 
broker  may  be  subject  to  disciplinary 
action  under  part  111.  In  both  cases  the 
sanctions  that  may  be  applied  do  not 
depend  on  the  issuance  of  a  Customs 
summons  which  is  a  separate  procedure 
having  its  own  enforcement  mechanism 
(see  §1 163.7  through  163.10).  Second, 
whereas  the  provisions  of  part  163 
apply  specifically  to  records  (including 
those  of  brokers)  that  relate  to  activities 
fisted  in  19  U.S.C.  1508,  there  are  other 
records  that  brokers  must  maintain 
outside  the  part  163  context,  that  is, 
records  that  are  unique  to  the  conduct 
of  a  brokerage  business  under  19  U.S.C. 
1641  and  part  111  (for  example,  powers 
of  attorney  and  financial  records 
regarding  clients'  accoimts).  This 
distinction  is  noted  in  §  163.2(d),  which 
provides  that  "(e)ach  customs  broker 
must  also  make  and  maintain  records 
and  make  such  records  available  in 
accordance  with  part  111  of  this 
chapter,"  and  in  the  last  sentence  of 

§  111.25  which  states  that  "(r)ecords 
subject  to  the  requirements  of  part  163 
of  this  chapter  shall  be  made  available 
to  Customs  in  accordance  with  the 
provisions  of  that  part."  Section  111.25, 
the  substance  of  which  relates  to  records 
that  arise  in  a  part  111  context,  provides 
that  the  records  be  made  available 
"upon  reasonable  notice"  but  does  not 
require  the  issuance  of  a  summons,  and 
a  failure  to  make  those  records  available 
to  Customs  could  result  in  disciplinary 
action  under  part  111. 
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Section  111.21 


The 


ef  ardi 


Comment 
were  made  r 
information 
§  111.28(b): 

1.  A  commehter 
current  and 
§  111.28(b)  s 
port  director 
at  every  port 
where  the  bro 

2.  Several 


following  comments 
ing  the  employee 
K  porting  provisions  of 


n(  w 


sho 
a: 
vit 


requirement  ii 
§111.28(b)(l)( 
current  emplo  r 
the  triennial 
decides  to 
suggested  that 
contain  inforn^ati 
address,  date 
social  security' 
commenters 
administrative  y 
brokers  to  havi  > 
employees'  last 
and  of  which 
employed  for 
information 
initially  to 
that  it  would  fale 


stated  that  the  lists  of 
employees  required  by 
uld  be  provided  to  the 
the  "lead"  port,  and  not 
thin  the  broker  district 
er  does  business. 
C(|mmenters  questioned  the 
proposed 

I  for  an  updated  list  of 
ees  to  be  submitted  with 
sfetus  report.  If  Customs 
reta  in  the  requirement,  it  was 
the  list  should  only 
on  on  name,  current 
place  of  birth,  and 
number.  One  of  these 
that  it  would  be 
burdensome  for 
to  keep  track  of  their 
prior  home  addresses 
ployees  had  been 
years  or  less.  Since  that 
wi  )uld  have  been  reported 
Cu^oms,  it  was  suggested 
unnecessary  to  do  so 


and 


ai  gued 


emr 


again. 

3.  A  commetter 
updated  lists 
director  of  the 
was  issued,  in 
which  the  brol  er 
conduct  custoifis 

4.  Another 
§111.28  make! 
reporting  of  transferred 
brokers. 

Customs 
disagrees.  One 
behind  this  reduirement 


questioned  why 
s  lould  be  sent  to  the  port 
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delivered  simply  because  they  are 
submitted  with  the  triennial  status 
report  (see  also  the  comment  discussion 
regarding  §  111.30(d)  below).  Customs 
will  then  route  the  lists  to  the  various 
ports  identified  in  the  updated  lists  as 
being  the  ports  in  which  the  broker 
employees  are  working. 

4.  While  there  is  no  specific  reference 
to  the  reporting  of  a  transfer  of  an 
employee.  Customs  believes  that  a 
broker  employee  who  is  transferred 
from  one  port  to  another  would  have  to 
be  reported  under  §  111.28(b)(l)(i)  either 
upon  the  opening  of  a  new  office  or  as 
an  inclusion  in  the  update  list 
submitted  with  the  triennial  report. 

Comment:  The  following  comments 
were  submitted  regarding  §  111.28(d), 
which  requires  the  reporting  of 
ownership  changes  in  a  broker  to 
Customs: 

1 .  Several  commenters  asked  why 
brokers  are  required  to  send  a  copy  of 
the  notice  of  change  in  ownership  to  the 
directors  of  each  port  through  which  a 
permit  has  been  granted.  They  stated 
that  notice  to  Customs  headquarters 
should  suffice. 

2.  Another  commenter  stated  that 
§  111.28(d)  would  require  a  broker  to 
notify  Customs  whenever  there  is  a  five 
percent  or  greater  change  in  ownership 
of  a  broker  and  the  ownership  shares  are 
not  publicly  traded.  This  commenter 
then  went  on  to  say  that  it  would  be 
very  difficult  for  a  broker  whose  shares 
are  not  publicly  traded  and  are  owned 
by  another  publicly  traded  firm,  to  keep 
track  of  and  report  changes  of 
ownership  in  the  parent  firm.  The 
commenter  asked  that  an  exception  to 
the  reporting  requirement  be  made  if  the 
ov\mer  of  the  not-publicly-traded  shares 
of  the  brokerage  is  a  large  publicly 
traded  company. 

3.  Another  commenter  questioned  the 
statutory  authority  of  Customs  to  force 

a  broker  to  divest  itself  of  a  new 
principal  who  does  not  pass  a 
background  investigation.  This 
commenter  also  claimed  that  applying 
this  rule  only  to  non-publicly-traded 
brokers  is  discriminatory. 

Customs  response:  1 .  Customs 
disagrees.  One  of  the  purposes  behind 
this  regulation  is  to  enable  Customs  to 
better  monitor  who  participates  in  the 
customs  brokerage  industry.  Local 
Customs  officials  will  in  some  instances 
have  a  greater  familiarity  than  their 
counterparts  at  Customs  headquarters 
with  the  reputations  of  persons 
acquiring  all  or  part  of  an  established 
brokerage  firm.  Therefore,  the 
notification  requirement  at  both  the  port 
and  headquarters  levels  must  remain  in 
place. 


2.  Customs  would  first  point  out  that 
this  comment  appears  to  read  the 
regulatory  text  as  providing  that  at  least 
a  five  percent  interest  must  change 
hands  before  the  reporting  requirement 
is  triggered.  This  reading  of  the  text  is 
incorrect.  The  proposed  regulation 
states  that  a  broker  shall  immediately 
provide  written  notice  to  Customs  "(i)f 
the  ownership  of  a  broker  changes  and 
ownership  shares  in  the  broker  are  not 
publicly  traded."  It  does  not  attach  a 
percentage  threshold  below  which  an 
ownership  change  is  not  required  to  be 
reported.  The  five  percent  figure  comes 
into  play  in  identifying  whether  a 
change  of  ownership  results  in  the 
addition  of  a  new  principal.  This  is 
because  a  principal  is  defined  as  "emy 
person  having  at  least  a  5  percent 
capital,  beneficiary  or  other  direct  or 
indirect  interest  in  a  broker  or  in  the 
business  of  a  broker."  The  addition  of  a 
principal  is  significant  for  purposes  of 

§  111.28(d)  because  Customs  reserves 
the  right  to  conduct  background 
investigations  of  new  principals  and  to 
require  their  removal  if  the  results  of  the 
investigation  are  unsatisfactory. 
However,  the  five  percent  figure  does 
not  directly  relate  to  the  change  of 
ownership  reporting  requirement.  With 
respect  to  the  concern  expressed  that  it 
will  be  difficult  to  monitor  and  report 
trades  in  the  shares  of  the  parent  firm, 
when  such  a  firm  exists,  it  is  Customs 
intent  that  only  changes  in  the 
ownership  of  the  broker,  and  not  of  the 
broker's  parent  firm,  be  reported  to 
Customs. 

3.  The  authority  to  force  a  broker  to 
divest  itself  of  a  new  principal  who  does 
not  pass  a  background  investigation 
stems  ft-om  19  U.S.C.  1641(f),  which 
permits  the  Secretary  of  the  Treasury  to 
prescribe  such  rules  and  regulations 
relating  to  the  customs  business  of 
customs  brokers  as  the  Secretary 
"considers  necessary  to  protect 
importers  and  the  revenue  of  the  United 
States  *   *   *."  As  regards  the  issue  of 
discrimination,  it  is  not  the  intent  of 
Customs  to  discriminate  among  classes 
of  brokers  because  of  their  business 
structure.  Indeed,  Customs  wants  to 
reserve  the  right  to  investigate  all  new 
principals,  regardless  of  how  they 
obtained  their  ownership  interest  in  the 
broker.  The  reporting  onus  falls  on  non- 
publicly-traded  companies  simply 
because  information  about  publicly- 
traded  corporations  is  widely  available 
from  other  sources.  However,  Customs 
agrees  that  the  proposed  regulation 
could  be  read  to  restrict  investigation 
and  removal  to  new  principals  of  non- 
publicly-traded  companies.  Therefore, 

§  111.28(d)  has  been  modified  in  this 
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final  rule  to  ensure  that  the 
investigation  and  removal  processes 
apply  equally  to  new  principals  of 
publicly-traded  brokers  and  to  new 
principals  of  non-publicly-traded 
brokers. 

Section  111.29 

Comment:  A  commenter  requested 
that  proposed  §  111.29(a)  be  changed  to 
require  the  broker  to  remit  overdue 
payments  received  from  a  client  within 
5  working  days  from  the  funds  being 
confirmed  as  paid  by  the  client's  bank, 
instead  of  within  5  working  days  from 
receipt  by  the  broker.  This  request  was 
made  to  protect  brokers  in  situations 
where  there  are  insufficient  funds  to 
cover  the  client's  check. 

Customs  response:  Customs  does  not 
believe  that  an  amendment  to  the 
regulatory  text  is  required  to 
accommodate  this  commenter's  concern 
because,  under  a  proper  interpretation 
of  §111. 29(a),  "receipt"  by  a  broker 
would  mean  actual  receipt  of  the  funds 
following  their  clearance  from  the 
client's  bank. 

Comment:  One  commenter  referred  to 
the  requirement  in  §  111.29(b)(2)(i)  that 
importers  must  be  provided  with 
written  notification  that  payment  to  a 
broker  will  not  relieve  the  importer  of 
liability  for  Customs  charges  if  the 
charges  are  not  paid  by  the  broker  and 
that  the  notification  must  be  on,  or 
attached  to,  any  power  of  attorney 
provided  by  the  broker  to  a  client  for 
execution  on  or  after  September  27, 
1982.  This  commenter  stated  that  the 
"September  27,  1982"  effective  date 
must  be  removed  and  replaced  with 
"the  effective  date  of  these  regulations;" 
otherwise,  any  power  of  attorney  issued 
after  September  27, 1982,  would  be 
invalid  if  it  did  not  have  the  required 
notification. 

Customs  response:  The  commenter's 
observation  about  powers  of  attorney 
without  the  notification  being  invalid  is 
correct.  This  is  because  this  regulation, 
and  its  notification  requirement,  have 
been  in  effect  since  the  effective  date  of 
Treasury  Decision  82-134  (September 
27,  1982).  The  current  revision  of  part 
111  does  not  nullify  the  notification 
requirement  that  has  been  in  place  since 
that  date,  nor  does  it  render  post-1982 
powers  of  attorney  without  the  requisite 
notification  suddenly  valid. 
Consequently,  Customs  declines  to 
adopt  the  change  suggested  by  this 
commenter. 

Section  111.30 

Comment:  One  commenter  requested 
clarification  of  the  requirement  in 
proposed  §  111.30(b)(2)  that  an 
organization  report  any  other  change  in 


the  legal  nature  of  the  organization, 
particularly  as  regards  the  meaning  of 
"change  in  the  legal  nature."  Absent 
clarification,  this  commenter  argued. 
Customs  could  be  inimdated  with 
irrelevant  paperwork,  and  brokers  could 
unwittingly  be  sanctioned  for  lack  of 
compliance. 

Customs  response:  Customs  agrees 
that  some  clarification  would  be  useful. 
Although  it  is  not  possible  to  come  up 
with  an  all-inclusive  list  of  potential 
changes  in  legal  nature,  the 
§  111.30(b)(2)  text  has  been  modified  in 
this  final  rule  by  the  inclusion  of  several 
illustrative  examples. 

Comment:  Another  commenter 
referred  to  the  triennial  status  report  of 
§  111.30(d).  This  commenter  first  stated 
that  Customs  should  devise  a  specific 
form  to  be  used  as  a  status  report.  The 
commenter  then  questioned  the  need  in 
§  111.30(d)(2)(iii)  for  individual  brokers 
to  have  to  make  a  statement  that  they 
continue  to  meet  the  requirements  of 
§111.11  and  §111.19  and  have  not 
engaged  in  any  conduct  that  could 
constitute  grounds  for  suspension  or 
revocation. 

Customs  response:  Regarding  the  first 
point,  Customs  already  provides  a 
specific  form  to  be  used  as  a  status 
report;  Customs  sends  this  form  to 
license  holders  at  their  last  knowrn 
address  prior  to  the  filing  date  of  the 
report.  With  regard  to  the  second  issue. 
Congress  has  vested  Customs  with 
authority  to  protect  importers  and  the 
revenue  through  regulation  of  customs 
brokers.  Requiring  the  statement  is  an 
exercise  of  that  authority.  Customs 
considers  this  to  be  far  less  onerous  on 
brokers  than  requiring  them  to  submit  to 
periodic  background  reinvestigations. 
Therefore,  Customs  believes  that  the 
requirement  is  appropriate  and  should 
be  retained  in  the  regulations. 

Comment:  One  commenter  suggested 
that  proposed  §  111.30(d)(1)  be 
amended  to  require  submission  of  the 
triennial  status  report  to  the  port 
director  through  which  the  application 
for  the  broker's  license  was  made, 
instead  of  to  the  director  of  the  port 
through  which  the  broker's  license  was 
issued.  Two  reasons  were  given  for  this 
request.  First,  the  actual  license,  printed 
on  Customs  Form  3131,  states  that 
licenses  are  issued  in  Washington,  D.C. 
Second,  there  has  been  confusion  when 
individuals  have  applied  for  a  license  in 
one  port  and  have  received  their  license 
at  another  following  a  job  transfer  or 
move. 

Customs  response:  While  a  broker's 
license  is  always  issued  out  of  Customs 
Headquarters,  §  111.15  provides  for 
delivery  of  the  license  to  the  broker 
through  a  port  director's  office 


(normally  the  port  where  the  license 
application  was  filed  and  processed).  In 
order  to  avoid  any  confusion  on  the 
points  raised  by  this  commenter, 
§  111.30(d)(1)  has  been  modified  in  this 
final  rule  to  provide  that  the  status 
report  must  be  addressed  to  the  director 
of  the  port  "through  which  the  license 
was  delivered  to  the  licensee  (see 
§111.15)."  For  purposes  of  consistency, 
similar  language  has  been  included  in 
§  111.19(a)  as  set  forth  below  regarding 
concurrent  issuance  of  an  initial  district 
permit. 

Section  111.36 

Comment:  The  following  comments 
were  submitted  on  §  111.36(a)  which 
concerns  obligations  of  a  broker  when 
the  broker  is  employed  by  an  unlicensed 
person  other  than  the  importer: 

1 .  Two  commenters  stated  that  the 
broker  should  be  required  to  send  a 
copy  of  the  entry  to  the  actual  importer 
in  situations  where  the  broker  has  been 
hired  by  another  person  (the  proposed 
regulatory  text  requires  the  broker  to 
send  a  copy  of  the  entry  or  of  his  bill 
for  services  rendered  but  allows  the 
importer  to  waive  transmittal  of  both  in 
wrriting).  One  of  these  commenters 
asserted  that  the  importer  needs  to  see 
the  entry  to  satisfy  "reasonable  care" 
requirements.  This  commenter  also 
urged  that  the  provision  be  .structured  to 
require  that  the  "actual  importer"  be 
notified  in  advance  of  the  entry  being 
filed  of  who  the  broker  will  be. 

2.  A  conunenter  stated  that  the  issue 
of  fee  sharing  remains  vague.  This 
commenter  asked  for  clarification 
regarding  how  this  rule  would  apply  to 
several  specific  factual  situations. 

Customs  response:  1 .  Customs 
disagrees.  Giving  the  broker  the  option 
of  sending  either  a  copy  of  his  bill  for 
services  rendered  or  a  copy  of  the  entry 
(rather  than  specifying  only  a  copy  of 
the  entry)  is  intended  to  strike  an 
appropriate  balance  between  the 
important  principles  of  disclosvue  and 
confidentiality.  As  regards  reasonable 
care,  if  the  broker  is  hired  by  a  party 
other  than  the  actual  importer,  no 
obligation  to  exercise  reasonable  care 
devolves  upon  the  actual  importer. 
Moreover,  the  entr>'  law  allows  the 
nominal  consignee  to  appoint  a  broker, 
so  Customs  has  no  right  to  interfere  in 
that  choice.  The  primary  function  of  the 
regulation  is  to  enable  the  actual 
importer  to  have  access  to  information 
which  can  be  used  to  protect  the  actual 
importer's  rights  in  the  importation 
process,  such  as  by  filing  a  protest. 

2.  The  questions  presented  by  this 
commenter  raise  issues  that  are  not 
proper  for  resolution  in  the  regulations 
but  rather  would  be  more  appropriately 
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Customs  response:  For  two  reasons,  it 
would  be  inappropriate  for  Customs  to 
adopt  this  suggestion.  First,  it  would  in 
effect  create  a  triennial  fee  when  the 
statute  (19  U.S.C.  58c(a)(7))  refers  to  an 
annual  fee  and  this,  in  turn,  would  lead 
to  potential  complications  in  complying 
with  the  memdate  of  the  statute  (19 
U.S.C.  58c(d)(4)(A))  regarding 
publication  of  notice  of  the  permit  fee 
60  days  before  the  due  date.  Second, 
even  if  the  permit  fee  statute  were  no 
bar  to  this  suggestion,  Customs  believes 
that  adoption  of  this  change  would 
create  new  administrative  burdens,  such 
as  having  to  set  up  a  refund  system  to 
reimburse  brokers  who  close  operations 
in  a  particular  broker  district  within  the 
three-year  period. 

Additional  Changes  to  the  Regulations 

hi  addition  to  the  changes  to  the 
proposed  regulatory  texts  identified  and 
discussed  above  in  connection  with  the 
public  comments,  Customs  has  included 
the  following  regulatory  changes  in  this 
document: 

1.  Some  minor,  editorial  wording  or 
punctuation  changes  have  been  made  to 
the  Part  111  texts  to  enhance  their 
clarity,  readability  and  application  but 
without  the  intention  of  substantively 
affecting  the  texts.  In  addition, 
throughout  the  part  111  texts,  an 
attempt  has  been  made,  wherever 
practicable,  to  replace  legalistic  wording 
with  simple  or  more  direct  phraseology, 
consistent  with  prevailing  plain  English 
drafting  principles.  Thus,  for  example, 
the  word  "shall"  has  been  replaced  with 
either  "must"  or  "will"  depending  on 
the  context,  the  word  "such"  has  been 
either  removed  or  replaced,  and,  except 
where  it  forms  part  of  a  defined  term, 
the  word  "thereof  has  been  removed  in 
favor  of  repeating  the  actual  words  to 
which  it  relates. 

2 .  In  §  24. 1  (a)(3)(i)  of  the  Customs 
Regulations  (19  CFR  24.1(a)(3)(i)),  the 
third  sentence  refers  to  "*   *  *  a 
customhouse  broker,  not  licensed  in  the 
district  (see  definition  of  "district"  at 
§111.1)  where  an  entry  is  filed  *   *  *." 
This  text  is  outdated  in  that  it  uses  the 
old  "customhouse"  (rather  than 
"customs")  broker  terminology  and  in 
that  it  does  not  reflect  the  fact  that 
under  the  present  statute  and 
regulations  brokers  are  licensed  on  a 
national,  rather  than  district,  basis.  The 
regulatory  text  has  been  modified  as  set 
forth  below  to  address  these  points. 

3.  Finally,  this  document  includes  an 
appropriate  update  of  the  list  of 
information  collection  approvals  (see 
the  Paperwork  Reduction  Act  portion  of 
this  document  below)  contained  in 

§  178.2  of  the  Customs  Regulations  (19 
CFR  178.2). 


Conclusion 

Accordingly,  based  on  the  comments 
received  emd  the  analysis  of  those 
comments  as  set  forth  above,  and  after 
further  review  of  this  matter,  Customs 
believes  that  the  proposed  regulatory 
amendments  should  be  adopted  as  a 
final  rule  with  certain  changes  as 
discussed  above  and  as  set  forth  below. 

Executive  order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  it  is  certified  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulatory 
amendments  primarily  represent  a 
clarification  of  existing  statutory  emd 
regulatory  requirements.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  final  rule  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  numbers  1515- 
0076  and  1515-0100.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a  valid 
control  number  assigned  by  OMB. 

The  collections  of  information 
reviewed  and  approved  under  control 
number  1515-0076  are  in  §§111.12, 
111.13,  111.17,  111.19,  and  111.28.  The 
information  to  be  collected  is  necessary 
for  the  issuance  of  customs  broker 
licenses  and  permits  and  for  monitoring 
the  performance  of  brokers  in  the 
conduct  of  customs  business.  The 
collections  of  information  reviewed  and 
approved  under  control  number  1515- 
0100  are  in  §§  111.30,  111.36,  111.60, 
and  111.76.  The  information  to  be 
collected  is  necessary  for  monitoring  the 
performance  of  brokers  in  the  conduct 
of  customs  business  and  in  connection 
with  the  institution  of  disciplinary 
actions  against  brokers.  The  likely 
respondents  to  the  collections  of 
information  in  this  final  rule  are 
individuals,  partnerships,  associations, 
and  corporations,  including  individuals 
and  organizations  that  are  licensed 
brokers. 

The  estimated  average  annual  burden 
associated  with  the  collections  of 
information  reviewed  and  approved 
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under  control  number  1515-0076  is  1 
hour  per  respondent  or  recordkeeper. 
The  estimated  average  annual  burden 
associated  with  the  collections  of 
information  reviewed  and  approved 
under  control  number  1515-0100  is  1 
hour  per  respondent  or  recordkeeper. 
Comments  concerning  the  accuracy  of 
these  burden  estimates  and  suggestions 
for  reducing  these  biudens  should  be 
directed  to  the  U.S.  Customs  Service, 
Information  Services  Group,  Office  of 
Finance,  1300  Permsylvania  Avenue, 
NW,  Washington,  DC  20229,  and  to 
OMB.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Drafting  information.  The  principal 
author  of  this  document  was  Francis  W. 
Foote,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects 

19CFRPart24 

Accounting,  Customs  duties  and 
inspection,  Imports,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  111 

Administrative  practice  and 
procediu-e.  Brokers,  Customs  duties  and 
inspection.  Imports,  Licensing, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  178 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  19  CFR  Ch.  I  is  amended, 
as  set  forth  below. 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  authority  citation  for  Part  24 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c, 
66.  1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1505,  1624; 
26  U.S.C.  4461.  4462;  31  U.S.C.  9701. 

Section  24.1  also  issued  under  19  U.S.C. 
197,  198.  1648; 
***** 

2.  In  §  24.l(a)(3)(i),  the  third  sentence 
is  amended  by  removing  the  words  "a 
customhouse  broker,  not  licensed  in  the 
district  (see  definition  of  "district"  at 

§  111.1)  where  an  entry  is  filed,"  and 
adding,  in  their  place,  the  words  "a 
customs  broker  who  does  not  have  a 
permit  for  the  district  (see  the  definition 


of  "district"  in  §  111.1  of  this  chapter) 
where  the  entry  is  filed". 

3.  Part  111  is  revised  to  read  as 
follows: 

PART  111— CUSTOMS  BROKERS 


Sec. 
111.0 


Scope. 


Subpart  A— General  Provisions 

111.1  Definitions. 

111.2  License  and  district  permit  required. 

111.3  [Reserved] 

111.4  Transacting  customs  business 
without  a  license. 

111.5  Representation  before  Government 
agencies. 

Subpart  B — Procedure  To  Obtain  License  or 
Permit 

111.11  Basic  requirements  for  a  license. 

111.12  Application  for  license. 

111.13  Written  examination  for  individual 
license. 

111.14  Investigation  of  thu  license 
applicant. 

111.15  Issuance  of  license. 

111.16  Denial  of  license. 

111.17  Review  of  the  denial  of  a  license. 

111.18  Reapplication  for  license. 

111.19  Permits. 

Subpart  C — Duties  and  Responsibilities  of 
Customs  Brokers 

111.21  Record  of  transactions. 

111.22  [Reserved] 

111.23  Retention  of  records. 

111.24  Records  confidential. 

111.25  Records  must  be  available. 

111.26  Interference  with  examination  of 
records. 

111.27  Audit  or  inspection  of  records. 

111.28  Responsible  supervision. 

111.29  Diligence  in  correspondence  and 
paying  monies. 

111.30  Notification  of  change  of  business 
address,  organization,  name,  or  location 
of  business  records;  status  report; 
termination  of  brokerage  business. 

111.31  Conflict  of  interest. 

111.32  False  information. 

111.33  Government  records. 

111.34  Undue  influence  upon  Treasury 
Department  employees. 

111.35  Acceptance  of  fees  from  attorneys. 

111.36  Relations  with  unlicensed  persons. 

111.37  Misuse  of  license  or  permit. 

111.38  False  representation  to  procure 
employment. 

111.39  Advice  to  client. 

111.40  Protests. 

111.41  Endorsement  of  checks. 

111.42  Relations  with  person  who  is 
notoriously  disreputable  or  whose 
license  is  under  suspension,  canceled 
"with  prejudice,"  or  revoked. 

111.43  (Reserved] 

111.44  (Reserved) 

1 1 1 .45  Revocation  by  operation  of  law. 

Subpart  D — Cancellation,  Suspension,  or 
Revocation  of  License  or  Permit,  and 
Monetary  Penalty  in  Lieu  of  Suspension  or 
Revocation 

111.50    General. 


111.51  Cancellation  of  license  or  permit. 

111.52  Voluntary  suspension  of  license  or 
permit. 

111.53  Grounds  for  suspension  or 
revocation  of  license  or  permit. 

111.54  [Reserved] 

111.55  Investigation  of  complaints. 

111.56  Review  of  report  on  investigation. 

111.57  Determination  by  Assistant 
Commissioner. 

111.58  Content  of  statement  of  charges. 

111.59  Preliminary  proceedings. 

1 1 1 .60  Request  for  additional  information. 

111.61  Decision  on  preliminary 
proceedings. 

1 1 1 .62  Contents  of  notice  of  charges. 

111.63  Service  of  notice  and  statement  of 
chcU^es. 

111.64  Service  of  notice  of  hearing  and 
other  papers. 

1 1 1 .65  Extension  of  time  for  hearing. 

111.66  Failure  to  appear. 

111.67  Hearing. 

111.68  Proposed  fmdings  and  conclusions. 

111.69  Recommended  decision  by  hearing 
officer. 

111.70  Additional  submissions. 

111.71  Immaterial  mistakes. 

111.72  Dismissal  subject  to  new 
proceedings. 

111.73  (Reserved] 

111.74  Decision  and  notice  of  suspension  or 
revocation  or  monetary  penalty. 

111.75  Appeal  from  the  Secretary's 
decision. 

111.76  Reopening  the  case. 

111.77  Notice  of  vacated  or  modified  order. 

111.78  Reprimands. 

1 1 1 .79  Employment  of  broker  who  has  lost 
license. 

111.80  [Reserved] 

111.81  Settlement  and  compromise. 

Subpart  E — Monetary  Penalty  and  Payment 
of  Fees 

111.91  Grounds  for  imposition  of  a 
monetary  penalty;  maximum  penalty. 

1 1 1 .92  Notice  of  monetary  pmnalty . 

1 1 1 .93  Petition  for  relief  from  monetary 
penalty. 

1 1 1 .94  Decision  on  monetary  penalty. 

111.95  Supplemental  petition  for  relief 
from  monetary  penalty. 

111.96  Fees. 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States).  1624,1641. 

Section  111.3  also  issued  under  19 
U.S.C.  1484,  1498; 

Section  111.96  also  issued  under  19 
U.S.C.  58c,  31  U.S.C.  9701. 

§111.0    Scope. 

This  part  sets  forth  regulations 
providing  for  the  licensing  of,  and 
granting  of  permits  to,  persons  desiring 
to  transact  customs  business  as  customs 
brokers,  including  the  qualifications 
required  of  applicants,  and  the 
procedures  for  applying  for  licenses  and 
permits.  This  part  also  prescribes  the 
duties  and  responsibilities  of  brokers, 
the  grounds  and  procedures  for 
disciplining  brokers,  including  the 


13892  Fjederal  Register /Vol.  65,  No.  51 /Wednesday,  March  15,  2000 /Rules  and  Regulations 


assessment  of 
the  revocation 
and  permits 


1  nonetary  penalties,  and 
Qr  suspension  of  licenses 


Subpart  A— Gk  moral  Provisions 

§111.1    DeflnitkMis. 

When  used  in  this  part,  the  following 
terms  have  thelmeanings  indicated: 

Assistant  Conmissioner.  "Assistant 
Commissioner' '  means  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  United  States  Customs 
Service,  Washi  igton,  DC. 

Broker.  "Bro  cer"  means  a  customs 
broker. 

Customs  bro!  ler.  "Customs  broker" 
means  a  persor,  who  is  licensed  under 
this  part  to  trai  sact  customs  business  on 
behalf  of  other! . 

Customs  bus  ness.  "Customs 
business"  meaiis  those  activities 
involving  trans  actions  with  Customs 
concerning  the  entry  and  admissibility 
of  merchandise,  its  classification  and 
valuation,  the  |>ayment  of  duties,  taxes, 
or  other  charge  s  assessed  or  collected  by 
Customs  on  me  rchandise  by  reason  of 
its  importation  and  the  refund,  rebate, 
or  drawback  of  those  duties,  taxes,  or 
other  charges.  "Customs  business"  also 
includes  the  pieparation,  and  activities 
relating  to  the  preparation,  of 
documents  in  <  ny  format  and  the 
electronic  tram  mission  of  dociunents 
and  parts  of  do  cuments  intended  to  be 
filed  with  Cust  ams  in  furtherance  of  any 
other  customs  )usiness  activity, 
whether  or  not  signed  or  filed  by  the 
preparer.  Howdver,  "customs  business" 
does  not  include  the  mere  electronic 
transmission  of  data  received  for 
transmission  to  Customs. 

District.  "District"  means  the 
geographic  are*  covered  by  a  customs 
broker  permit  ( ither  than  a  national 
permit.  A  listii  g  of  each  district,  and  the 
ports  thereund  jr,  will  be  published 
periodically. 

Employee.  "  Employee"  means  a 
person  who  m(  ets  the  common  law 
definition  of  employee  and  is  in  the 
service  of  a  cu!  toms  broker. 

Freight  forwnrder.  "Freight 
forwarder"  mems  a  person  engaged  in 
the  business  o:  dispatching  shipments 
in  foreign  com  nerce  between  the 
United  States,  ts  territories  or 
possessions,  aiid  foreign  countries,  and 
handling  the  fcrmalities  incident  to 
such  shipments,  on  behalf  of  other 
persons. 

Officer.  "Off  cer",  when  used  in  the 
context  of  an  a  isociation  or  corporation, 
means  a  persoi  who  has  been  elected, 
appointed,  or  (  esignated  as  an  officer  of 
an  association  or  corporation  in 
accordance  wi  h  statute  and  the  articles 
of  incorporatic  n,  articles  of  agreement, 


charter,  or  bylaws  of  the  association  or 
corporation. 

Permit.  "Permit"  means  any  permit 
issued  to  a  broker  under  §  111.19. 

Person.  "Person"  includes 
individuals,  partnerships,  associations, 
and  corporations. 

Records.  "Records"  means 
documents,  data  and  information 
referred  to  in,  and  required  to  be  made 
or  maintained  under,  this  part  and  any 
other  records,  as  defined  in  §  163.1(a)  of 
this  chapter,  that  are  required  to  be 
maintained  by  a  broker  under  part  163 
of  this  chapter. 

Region.  "Region"  means  the 
geographic  area  covered  by  a  waiver 
issued  pursuant  to  §  111.19(d). 

Responsible  supervision  and  control. 
"Responsible  supervision  and  control" 
means  that  degree  of  supervision  and 
control  necessary  to  ensine  the  proper 
transaction  of  the  customs  business  of  a 
broker,  including  actions  necessary  to 
ensure  that  an  employee  of  a  broker 
provides  substantially  the  same  quality 
of  service  in  handling  customs 
transactions  that  the  broker  is  required 
to  provide.  While  the  determination  of 
what  is  necessary  to  perform  and 
maintain  responsible  supervision  and 
control  will  vary  depending  upon  the 
circiunstances  in  each  instance,  factors 
which  Customs  will  consider  include, 
but  are  not  limited  to:  The  training 
required  of  employees  of  the  broker;  the 
issuance  of  written  instructions  and 
guidelines  to  employees  of  the  broker; 
the  volume  and  type  of  business  of  the 
broker;  the  reject  rate  for  the  various 
customs  transactions;  the  maintenance 
of  ciurent  editions  of  the  Customs 
Regulations,  the  Harmonized  Tariff 
Schedule  of  the  United  States,  and 
Customs  issuances;  the  availability  of  an 
individually  licensed  broker  for 
necessary  consultation  with  employees 
of  the  broker;  the  frequency  of 
supervisory  visits  of  an  individually 
licensed  broker  to  another  office  of  the 
broker  that  does  not  have  a  resident 
individually  licensed  broker;  the 
frequency  of  audits  and  reviews  by  an 
individually  licensed  broker  of  the 
customs  transactions  handled  by 
employees  of  the  broker;  the  extent  to 
which  the  individually  licensed  broker 
who  qualifies  the  district  permit  is 
involved  in  the  operation  of  the 
brokerage;  and  any  circumstance  which 
indicates  that  an  individually  licensed 
broker  has  a  real  interest  in  the 
operations  of  a  broker. 

Treasury  Department  or  any 
representative  of  the  Treasury 
Department.  "Treasxuy  Department  or 
any  representative  of  the  Treasury 
Department"  means  any  office,  officer. 


or  employee  of  the  U.S.  Department  of 
the  Treasury,  wherever  located. 

§111^    License  and  district  permtt 
required. 

(a)  License — (1)  General.  Except  as 
otherwise  provided  in  paragraph  (a)(2) 
of  this  section,  a  person  must  obtain  the 
license  provided  for  in  this  part  in  order 
to  transact  customs  business  as  a  broker. 

(2)  Transactions  for  which  license  is 
not  required — (i)  For  one's  own  account. 
An  importer  or  exporter  transacting 
customs  business  solely  on  his  own 
account  and  in  no  sense  on  behalf  of 
another  is  not  required  to  be  licensed, 
nor  are  his  authorized  regular 
employees  or  officers  who  act  only  for 
him  in  the  transaction  of  such  business. 

(ii)  As  employee  of  broker — (A) 
General.  An  employee  of  a  broker, 
acting  solely  for  his  employer,  is  not 
required  to  be  licensed  where: 

(1)  Authorized  to  sign  documents.  The 
broker  has  authorized  the  employee  to 
sign  documents  pertaining  to  customs 
business  on  his  behalf,  and  has  executed 
a  power  of  attorney  for  that  piupose. 
The  broker  is  not  required  to  file  the 
power  of  attorney  with  the  port  director, 
but  must  provide  proof  of  its  existence 
to  Customs  upon  request;  or 

(2)  Authorized  to  transact  other 
business.  The  broker  has  filed  with  the 
port  director  a  statement  identifying  the 
employee  as  authorized  to  transact 
customs  business  on  his  behalf. 
However,  no  statement  will  be 
necessary  when  the  broker  is  transacting 
customs  business  imder  an  exception  to 
the  district  permit  rule. 

(B)  Broker  supervision:  withdrawal  of 
authority.  Where  an  employee  has  been 
given  authority  under  paragraph 
(a)(2)(ii)  of  this  section,  the  broker  must 
exercise  sufficient  supervision  of  the 
employee  to  ensure  proper  conduct  on 
the  part  of  the  employee  in  the 
transaction  of  customs  business,  and  the 
broker  will  be  held  strictly  responsible 
for  the  acts  or  omissions  of  the 
employee  within  the  scope  of  his 
employment  and  for  any  other  acts  or 
omissions  of  the  employee  which, 
through  the  exercise  of  reasonable  care 
and  diligence,  the  broker  should  have 
foreseen.  The  broker  must  promptly 
notify  the  port  director  if  authority 
granted  to  an  employee  under  paragraph 
(a)(2)(ii)  of  this  section  is  withdrawn. 
The  withdrawal  of  authority  will  be 
effective  upon  receipt  by  the  port 
director. 

(iii)  Marine  transactions.  A  person 
transacting  business  in  connection  with 
entry  or  clearance  of  vessels  or  other 
regulation  of  vessels  imder  the 
navigation  laws  is  not  required  to  be 
licensed  as  a  broker. 
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(iv)  Transportation  in  bond.  Any 
carrier  bringing  merchandise  to  the  port 
of  arrival  or  any  bonded  carrier 
transporting  merchandise  for  another 
may  make  entry  for  that  merchandise  for 
transportation  in  bond  without  being  a 
broker. 

(v)  Noncommercial  shipments.  An 
individual  entering  nonconunercial 
merchandise  for  another  party  is  not 
required  to  be  a  broker,  provided  that 
the  requirements  of  §  141.33  of  this 
chapter  are  met. 

(vi)  Foreign  trade  zone  activities.  A 
foreign  trade  zone  operator  or  user  need 
not  be  licensed  as  a  broker  in  order  to 
engage  in  activities  within  a  zone  that 
do  not  involve  the  transfer  of 
merchandise  to  the  customs  territory  of 
the  United  States. 

(b)  District  permit — (1)  General. 
Except  as  otherwise  provided  in 
paragraph  (b)(2]  of  this  section,  a 
separate  permit  (see  §  111.19)  is 
required  for  each  district  in  which  a 
broker  conducts  customs  business. 

(2)  Exceptions  to  district  permit  rule — 
(i)  National  permits.  A  national  permit 
issued  to  a  broker  under  §  111.19(f)  will 
constitute  sufficient  permit  authority  for 
the  broker  to  act  in  any  of  the  following 
circumstances: 

(A)  Employee  working  in  client's 
facility  (employee  implant).  When  a 
broker  places  an  employee  in  the  facility 
of  a  client  for  whom  the  broker  is 
conducting  customs  business  at  one  or 
more  other  locations  covered  by  a 
district  permit  issued  to  the  broker,  and 
provided  that  the  employees  activities 
are  limited  to  customs  business  in 
support  of  that  broker  and  on  behalf  of 
that  client  but  do  not  involve  the  filing 
of  entries  or  other  documents  with 
Customs,  the  broker  need  not  obtain  a 
permit  for  the  district  within  which  the 
client's  facility  is  located; 

(B)  Electronic  drawback  claims.  A 
broker  may  file  electronic  drawback 
claims  in  accordance  with  the  electronic 
filing  procedures  set  forth  in  part  143  of 
this  chapter  even  though  the  broker 
does  not  have  a  permit  for  the  district 

in  which  the  filing  is  made; 

(C)  NCAP  participation.  A  broker  who 
is  a  participant  in  the  National  Customs 
Automation  Program  (NCAP)  may 
electronically  file  entries  for 
merchandise  from  a  remote  location  and 
may  electronically  transact  other 
customs  business  that  is  provided  for 
and  operational  under  the  NCAP  even 
though  the  entry  is  filed,  or  the  other 
customs  business  is  transacted,  within  a 
district  for  which  the  broker  does  not 
have  a  district  permit;  and 

(D)  Representations  after  entry 
summary  acceptance.  After  the  entry 
summary  has  been  accepted  by 


Customs,  and  except  when  a  broker 
filed  the  entry  as  importer  of  record,  a 
broker  who  did  not  file  the  entry,  but 
who  has  been  appointed  by  the  importer 
of  record,  may  orally  or  in  person  or  in 
writing  or  electronically  represent  the 
importer  of  record  before  Customs  on 
any  issue  arising  out  of  that  entry  or 
concerning  the  merchandise  covered  by 
that  entry  even  though  the  broker  does 
not  have  a  permit  for  the  district  within 
which  those  representations  are  made, 
provided  that,  if  requested  by  Customs, 
the  broker  submits  appropriate  evidence 
of  his  right  to  represent  the  client  on  the 
matter  at  issue. 

(ii)  Filing  of  drawback  claims.  A 
broker  granted  a  permit  for  one  district 
may  file  drawback  claims  manually  or 
electronically  at  the  drawback  office 
that  has  been  designated  by  Customs  for 
the  purpose  of  filing  those  claims,  and 
may  represent  his  client  before  that 
office  in  matters  concerning  those 
claims,  even  though  the  broker  does  not 
have  a  permit  for  the  district  in  which 
that  drawback  office  is  located. 

§111.3    [Reserved] 

§  1 1 1 .4    Transacting  customs  business 
without  a  license. 

Any  person  who  intentionally 
transacts  customs  business,  other  than 
as  provided  in  §  111.2(a)(2),  without 
holding  a  valid  broker's  license,  will  be 
liable  for  a  monetary  penalty  for  each 
such  transaction  as  well  as  for  each 
violation  of  any  other  provision  of  19 
U.S.C.  1641.  The  penalty  will  be 
assessed  in  accordance  with  subpart  E 
of  this  part. 

§  1 1 1 .5    Representation  before  Government 
agencies. 

(a)  Agencies  within  the  Treasury 
Department.  A  broker  who  represents  a 
client  in  the  importation  or  exportation 
of  merchandise  may  represent  the  client 
before  the  Treasury  Department  or  any 
representative  of  the  Treasury 
Department  on  any  matter  concerning 
that  merchandise. 

(b)  Agencies  not  within  the  Treasury 
Department.  In  order  to  represent  a 
client  before  any  agency  not  within  the 
Treasury  Department,  a  broker  must 
comply  with  any  regulations  of  that 
agency  governing  the  appearance  of 
representatives  before  it. 

Subpart  B — Procedure  To  Obtain 
License  or  Permit 

§111.11     Basic  requirements  for  a  license. 

(a)  Individual.  In  order  to  obtain  a 
broker's  license,  an  individual  must: 

(1)  Be  a  citizen  of  the  United  States  on 
the  date  of  submission  of  the 
application  referred  to  in  §  111.12(a) 


and  not  an  officer  or  employee  of  the 
United  States  Government; 

(2)  Attain  the  age  of  21  prior  to  the 
date  of  submission  of  the  application 
referred  to  in  §  111.12(a); 

(3)  Be  of  good  moral  character;  and 

(4)  Have  established,  by  attaining  a 
passing  (75  percent  or  higher]  grade  on 
a  written  examination  taken  within  the 
3-year  period  before  submission  of  the 
application  referred  to  in  §  111.12(a), 
that  he  has  sufficient  knowledge  of 
customs  and  related  laws,  regidations 
and  procedures,  bookkeeping, 
accounting,  and  all  other  appropriate 
matters  to  render  valuable  service  to 
importers  and  exporters. 

(h)  Partnership.  In  order  to  qualify  for 
a  broker's  license,  a  partnership  must 
have  at  least  one  member  of  the 
partnership  who  is  a  broker. 

(c)  Association  or  corporation.  In 
order  to  quahfy  for  a  broker's  license,  an 
association  or  corporation  must: 

(1)  Be  empowered  under  its  articles  of 
association  or  articles  of  incorporation 
to  transact  customs  business  as  a  broker; 
and 

(2)  Have  at  least  one  officer  who  is  a 
broker. 

§111.12    Application  for  license. 

(a)  Submission  of  application  and  fee. 
An  application  for  a  broker's  license 
must  be  submitted  in  duplicate  to  the 
director  of  the  port  where  the  applicant 
intends  to  do  business.  The  application 
must  be  under  oath  and  executed  on 
Customs  Form  3124.  The  application 
must  be  accompanied  by  the  $200 
application  fee  prescribed  in  §  111.96(a) 
and  one  copy  of  the  appropriate 
attachment  required  by  the  application 
form  (Articles  of  Agreement  or  an 
affidavit  signed  by  all  partners.  Articles 
of  Agreement  of  the  association,  or  the 
Articles  of  Incorporation).  If  the 
applicant  proposes  to  operate  under  a 
trade  or  fictitious  name  in  one  or  more 
States,  evidence  of  the  applicant's 
authority  to  use  the  name  in  each  of 
those  States  must  accompany  the 
application.  An  application  for  an 
individual  license  must  be  submitted 
within  the  3-year  period  after  the 
applicant  took  and  passed  the  written 
examination  referred  to  in 
§§  111.11(a)(4)  and  111.13.  The  port 
director  may  require  an  individual 
applicant  to  provide  a  copy  of  the 
notification  that  he  passed  the  written 
examination  (see  §  111.13(e))  and  will 
require  the  applicant  to  submit 
fingerprints  on  Standard  Form  87  at  the 
time  of  filing  the  application.  The  port 
director  may  reject  an  application  as 
improperly  filed  if  the  application,  on 
its  face,  demonstrates  that  one  or  more 
of  the  basic  requirements  set  forth  in 
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§111.13    Writtefi  examination  for  individual 
license. 

(a)  Scope  oft  xamination.  The  written 
examination  fo  r  an  individual  broker's 

designed  to  determine 
!  knowledge  of  customs 
and  related  law  s,  regulations  and 
procedures,  bo  )kkeeping,  accounting, 
and  all  other  a]  ipropriate  matters 
necessary  to  re  ider  valuable  service  to 
importers  and  i  ixporters.  The 
examination  w  11  be  prepared  and 
graded  at  Custc  ms  Headquarters, 
Washington,  D  Z. 

(b)  Date  and  place  of  examination. 
Written  examii  lations  will  be  given  on 
the  first  Mond<  y  in  April  and  October. 
An  individual  vho  intends  to  take  the 
written  examir  ation  must  so  advise  the 
port  director  in  writing  at  least  30 
calendar  days  ]  )rior  to  the  scheduled 
examination  d;  te  and  must  remit  the 
$200  examinat  on  fee  prescribed  in 

§  111.96(a)  at  t  lat  time.  The  port 
director  will  gi  i^e  notice  of  the  exact 
time  and  place  for  the  examination. 

(c)  Special  examination.  If  a 
partnership,  association,  or  corporation 
loses  the  requii  ed  member  or  officer 
having  an  indi  ridual  broker's  license 
(see  §§  111.11( ))  and  (c)(2))  and  its 
license  would  )e  revoked  by  operation 
of  law  under  tl  e  provisions  of  19  U.S.C. 
1641(b)(5)  and  §  111.45(a)  before  the 
next  schedulec  written  examination. 
Customs  may  a  uthorize  a  special  written 
examination  fc  r  a  prospective  applicant 


for  an  individual  license  who  would 
serve  as  the  required  licensed  member 
or  officer.  Customs  may  also  authorize 
a  special  written  examination  for  an 
individual  for  purposes  of  continuing 
the  business  of  a  sole  proprietorship 
broker.  A  special  written  examination 
for  an  individual  may  also  be  authorized 
by  Customs  if  a  brokerage  firm  loses  the 
individual  broker  who  was  exercising 
responsible  supervision  and  control 
over  an  office  in  another  district  (see 
§  111.19(d))  and  the  permit  for  that 
additional  district  would  be  revoked  by 
operation  of  law  under  the  provisions  of 
19  U.S.C.  1641(c)(3)  and  §  111.45(b) 
before  the  next  scheduled  written 
examination.  A  request  for  a  special 
written  examination  must  be  submitted 
to  the  port  director  in  writing  and  must 
describe  the  circumstances  giving  rise  to 
the  need  for  the  examination.  If  the 
request  is  granted,  the  port  director  will 
notify  the  prospective  examinee  of  the 
exact  time  and  place  for  the 
examination.  If  the  individual  attains  a 
passing  grade  on  the  special  written 
examination,  the  application  for  the 
license  may  be  submitted  in  accordance 
with  §  111.12.  The  examinee  will  be 
responsible  for  all  additional  costs 
inciirred  by  Customs  in  preparing  and 
administering  the  special  examination 
that  exceed  the  $200  examination  fee 
prescribed  in  §  111.96(a),  and  those 
additional  costs  must  be  reimbursed  to 
Customs  before  the  examinatLon  is 
given. 

(d)  Failure  to  appear  for  examination. 
If  a  prospective  examinee  advises  the 
port  director  at  least  2  working  days 
prior  to  the  date  of  a  regularly 
scheduled  written  examination  that  he 
will  not  appear  for  the  examination,  the 
port  director  will  refund  the  $200 
examination  fee  referred  to  in  paragraph 
(b)  of  this  section.  No  refund  of  the 
examination  fee  or  additional 
reimbursed  costs  will  be  made  in  the 
case  of  a  special  written  examination 
provided  for  under  paragraph  (c)  of  this 
section. 

(e)  Notice  of  examination  result. 
Customs  will  provide  to  each  examinee 
written  notice  of  the  result  of  the 
examination  taken  under  this  section.  A 
failure  of  an  examinee  to  attain  a 
passing  grade  on  the  examination  will 
preclude  the  submission  of  an 
application  under  §  111.12  but  will  not 
preclude  the  examinee  from  taking  an 
examination  again  at  a  later  date  in 
accordance  with  paragraph  (b)  of  this 
section. 

(f)  Appeal  of  failing  grade  on 
examination.  If  an  examinee  fails  to 
attain  a  passing  grade  on  the 
examination  taken  under  this  section, 
the  examinee  may  challenge  that  result 


by  filing  a  written  appeal  with  Trade 
Programs,  Office  of  Field  Operations, 
U.S.  Customs  Service,  Washington,  DC 
20229  within  60  calendar  days  after  the 
date  of  the  written  notice  provided  for 
in  paragraph  (e)  of  this  section.  Customs 
will  provide  to  the  examinee  written 
notice  of  the  decision  on  the  appeal.  If 
the  Customs  decision  on  the  appeal 
affirms  the  result  of  the  examination, 
the  examinee  may  request  review  of  the 
decision  on  the  appeal  by  writing  to  the 
Secretary  of  the  Treasury  v«thin  60 
calendar  days  after  the  date  of  the  notice 
of  that  decision. 

§111.14    Investigation  of  the  license 
applicant. 

(a)  Referral  of  application  for 
investigation.  "The  port  director  will 
immediately  refer  an  application  for  an 
individual,  partnership,  association,  or 
corporation  license  to  the  special  agent 
in  charge  or  other  entity  designated  by 
Headquarters  for  investigation  and 
report. 

(b)  Scope  of  investigation.  An 
investigation  under  this  section  will 
ascertain  facts  relevant  to  the  question 
of  whether  the  applicant  is  qualified 
and  will  cover,  but  need  not  be  limited 
to: 

(1)  The  accuracy  of  the  statements 
made  in  the  application; 

(2)  The  business  integrity  of  the 
applicant;  and 

(3)  When  the  applicant  is  an 
individual  (including  a  member  of  a 
partnership  or  an  officer  of  an 
association  or  corporation),  the 
character  and  reputation  of  the 
applicant. 

(c)  Referral  to  Headquarters.  The  port 
director  will  forward  the  originals  of  the 
application  and  the  report  of 
investigation  to  the  Assistant 
Commissioner.  The  port  director  will 
also  submit  his  recommendation  for 
action  on  the  application. 

(d)  Additional  investigation  or 
inquiry.  The  Assistant  Commissioner 
may  require  further  investigation  to  be 
conducted  if  additional  facts  are 
deemed  necessary  to  pass  upon  the 
application.  The  Assistant 
Commissioner  may  also  require  the 
applicant  (or  in  the  case  of  a 
partnership,  association,  or  corporation, 
one  or  more  of  its  members  or  officers) 
to  appear  in  person  before  him  or  before 
one  or  more  representatives  of  the 
Assistant  Commissioner  for  the  purpose 
of  undergoing  further  written  or  oral 
inquiry  into  the  applicant's 
qualifications  for  a  license. 

§111.15    Issuance  of  license. 

If  the  Assistant  Commissioner  finds 
that  the  applicant  is  qualified  and  has 
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paid  all  applicable  fees  prescribed  in 
§  111.96(a),  he  will  issue  a  license.  A 
license  for  an  individual  who  is  a 
member  of  a  partnership  or  an  officer  of 
an  association  or  corporation  will  be 
issued  in  the  name  of  the  individual 
licensee  and  not  in  his  capacity  as  a 
member  or  officer  of  the  organization 
with  which  he  is  connected.  The  license 
will  be  forwarded  to  the  port  director, 
who  will  deliver  it  to  the  licensee. 

§111.16    Denial  of  license. 

(a)  Notice  of  denial.  If  the  Assistant 
Commissioner  determines  that  the 
application  for  a  license  should  be 
denied  for  any  reason,  notice  of  denial 
will  be  given  by  him  to  the  applicant 
and  to  the  director  of  the  port  at  which 
the  application  was  filed.  The  notice  of 
denial  will  state  the  reasons  why  the 
license  was  not  issued. 

(b)  Grounds  for  denial.  The  grounds 
sufficient  to  justify  denial  of  an 
application  for  a  license  include,  but 
need  not  be  limited  to: 

(1)  Any  cause  which  would  justify 
suspension  or  revocation  of  the  license 
of  a  broker  under  the  provisions  of 
§111.53; 

(2)  The  failure  to  meet  any 
requirement  set  forth  in  §  111.11; 

(3)  A  failure  to  establish  the  business 
integrity  and  good  character  of  the 
applicant; 

(4)  Any  willful  misstatement  of 
pertinent  facts  in  the  application  for  the 
license; 

(5)  Any  conduct  which  would  be 
deemed  unfair  in  commercial 
transactions  by  accepted  standards;  or 

(6)  A  reputation  imputing  to  the 
applicant  crimined,  dishonest,  or 
unethical  conduct,  or  a  record  of  that 
conduct. 

§  1 1 1 .17    Review  of  the  denial  of  a  license. 

(a)  By  the  Assistant  Commissioner. 
Upon  the  denial  of  an  application  for  a 
license,  the  applicant  may  file  with  the 
Assistant  Commissioner,  in  writing,  a 
request  that  further  opportunity  be 
given  for  the  presentation  of  information 
or  arguments  in  support  of  the 
application  by  personal  appearance,  or 
in  writing,  or  both.  This  request  must  be 
received  by  the  Assistant  Commissioner 
within  60  calendar  days  of  the  denial. 

(b)  By  the  Secretary.  Upon  the 
decision  of  the  Assistant  Commissioner 
affirming  the  denial  of  an  application 
for  a  license,  the  applicant  may  file  with 
the  Secretary  of  the  Treasury,  in  writing, 
a  request  for  any  additional  review  that 
the  Secretary  deems  appropriate.  This 
request  must  be  received  by  the 
Secretary  within  60  calendar  days  of  the 
Assistant  Commissioner's  affirmation  of 


the  denial  of  the  application  for  a 
license. 

(c)  By  the  Court  of  International 
Trade.  Upon  a  decision  of  the  Secretary 
of  the  Treasury  affirming  the  denial  of 
an  application  for  a  license,  the 
applicant  may  appeal  the  decision  to  the 
Court  of  International  Trade,  provided 
that  the  appeal  action  is  commenced 
within  60  calendar  days  after  the  date  of 
entry  of  the  Secretary's  decision. 

§111.18    Reapplication  for  license. 

An  applicant  who  has  been  denied  a 
license  may  reapply  at  any  time  by 
complpng  with  the  provisions  of 
§111.12. 

§111.19    Permits. 

(a)  General.  Each  person  granted  a 
broker's  license  under  this  part  will  be 
concurrently  issued  a  permit  for  the 
district  in  which  the  port  through  which 
the  license  was  delivered  to  the  licensee 
(see  §  111.15)  is  located  and  without  the 
payment  of  the  $100  fee  required  by 

§  1 1 1 .96(b),  if  it  is  shown  to  the 
satisfaction  of  the  port  director  that  the 
person  intends  to  transact  customs 
business  within  that  district  and  the 
person  otherwise  complies  with  the 
reauirements  of  this  part. 

(b)  Submission  of  application  for 
initial  or  additional  district  permit.  A 
broker  who  intends  to  conduct  customs 
business  at  a  port  within  another  district 
for  which  he  does  not  have  a  permit,  or 
a  broker  who  was  not  concurrently 
granted  a  permit  with  the  broker's 
license  under  paragraph  (a)  of  this 
section,  and  except  as  otherwise 
provided  in  paragraph  (f)  of  this  section, 
must  submit  an  appUcation  for  a  permit 
in  a  letter  to  the  director  of  the  port  at 
which  he  intends  to  conduct  customs 
business.  Each  application  for  a  permit 
must  set  forth  or  attach  the  following: 

(1)  The  applicant's  broker  license 
number  and  date  of  issuance; 

(2)  The  address  where  the  applicant's 
office  will  be  located  within  the  district 
and  the  telephone  number  of  that  office; 

(3)  A  copy  of  a  document  which 
reserves  the  applicant's  business  name 
with  the  state  or  local  government; 

(4)  The  name  of  the  individual  broker 
who  will  exercise  responsible 
supervision  and  control  over  the 
customs  business  transacted  in  the 
district; 

(5)  A  list  of  all  other  districts  for 
which  the  applicant  has  a  permit  to 
transact  customs  business; 

(6)  The  place  where  the  applicant's 
brokerage  records  will  be  retained  and 
the  name  of  the  applicant's  designated 
recordkeeping  contact  (see  §§  111.21 
and  111.23);  and 

(7)  A  list  of  all  persons  who  the 
applicant  knows  will  be  employed  in 


the  district,  together  with  the  specific 
employee  information  prescribed  in 
§  111.28(b)(l)(i)  for  each  of  those 
prospective  employees. 

(c)  Fees.  Each  application  for  a  permit 
under  paragraph  (b)  or  (f)  of  this  section 
must  be  accompanied  by  the  $100  and 
$125  fees  specified  in  §§  111.96(b)  and 
(c).  The  $125  fee  specffied  in  §  111.96(c) 
also  must  be  paid  in  connection  with 
the  issuance  of  an  initial  permit 
concurrently  with  a  license  under 
paragraph  (a)  of  this  section. 

(d)  Responsible  supervision  and 
control — (l)  General.  The  applicant  for 
a  district  permit  must  have  a  place  of 
business  at  the  port  where  the 
application  is  filed,  or  must  have  made 
firm  arrangements  satisfactory  to  the 
port  director  to  establish  a  place  of 
business,  and  must  exercise  responsible 
supervision  and  control  over  that  place 
of  business  once  the  permit  is  granted. 
Except  as  otherwise  provided  in 
paragraph  (d)(2)  of  this  section,  the 
applicant  must  employ  in  each  district 
for  which  a  permit  is  granted  at  least 
one  individual  broker  to  exercise 
responsible  supervision  and  control 
over  the  customs  business  conducted  in 
the  district. 

(2)  Exception  to  district  rule.  If  the 
applicant  can  demonstrate  to  the 
satisfaction  of  Customs  that  he  regularly 
employs  at  least  one  individual  broker 
in  a  larger  geographical  area  in  which 
the  district  is  located  and  that  adequate 
procedures  exist  for  that  individual 
broker  to  exercise  responsible 
supervision  and  control  over  the 
customs  business  conducted  in  the 
district.  Customs  may  waive  the 
requirement  for  an  individual  broker  in 
that  district.  A  request  for  a  waiver 
under  this  paragraph,  supported  by 
information  on  the  volume  and  type  of 
customs  business  conducted,  or  planned 
to  be  conducted,  and  supported  by 
evidence  demonstrating  that  the 
applicant  is  able  to  exercise  responsible 
supervision  and  control  through  the 
individual  broker  employed  in  the 
larger  geographical  area,  must  be  sent  to 
the  port  director  in  the  district  in  which 
the  waiver  is  sought.  The  port  director 
will  review  the  request  for  a  waiver  and 
make  recommendations  which  will  be 
sent  to  the  Office  of  Field  Operations, 
Customs  Headquarters,  for  review  and 
decision.  A  written  decision  on  the 
waiver  request  will  be  issued  by  the 
Office  of  Field  Operations  and.  if  the 
waiver  is  granted,  the  decision  letter 
will  specify  the  region  covered  by  the 
waiver. 

(e)  Action  on  application:  list  of 
permitted  brokers.  The  port  director 
who  receives  the  application  will  issue 
a  written  decision  on  the  permit 
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issued,  he  will 
reasons  for  tha 


Field  Operatioi  is,  Customs 


Headquarters 
instructions  on 


application  an(  I  will  issue  the  permit  if 
the  applicant  n  leets  the  requirements  of 

'     (c).  and  (d)  of  this 
section.  If  the  f  ort  director  is  of  the 
opinion  that  ths  permit  should  not  be 
jsubmit  his  written 
opinion  to  the  Office  of 


or  appropriate 

whether  to  grant  or  deny 
the  permit.  Eacii  port  director  will 
maintain  and  make  available  to  the 
public  an  alphabetical  list  of  brokers 
permitted  throigh  his  port. 

(f)  National  jfermit.  A  broker  who  has 
a  district  permit  issued  imder  paragraph 
(a)  or  paragraph  (e)  of  this  section  may 
apply  for  a  nat:  onal  permit  for  the 
purpose  of  trail  sacting  customs  business 
in  any  circums  ;ance  described  in 
§111.2(b)(2)(i)  An  application  for  a 
national  permi  under  this  paragraph 
must  be  in  the  brm  of  a  letter  addressed 
to  the  Office  of  Field  Operations,  U.S. 
Customs  Servi(  e,  Washington,  DC 
20229,  and  must: 

(1)  Identify  t  le  applicant's  broker 
license  niunbei  and  date  of  issuance; 

(2)  Set  forth  he  address  and 
telephone  nun:  aer  of  the  office 
designated  by  me  applicant  as  the  office 
of  record  for  pi  irposes  of  administration 
of  the  provisioi  is  of  this  part  regarding 
all  activities  of  the  applicant  conducted 
under  the  natic  nal  permit.  That  office 
will  be  noted  ii » the  national  permit 
when  issued; 

(3)  Set  forth  he  name,  broker  license 
number,  office  address,  and  telephone 
number  of  the  ndividual  broker  who 
will  exercise  n  sponsible  supervision 
and  control  ov  ;r  the  activities  of  the 
applicant  cone  ucted  under  the  national 
permit;  and 

(4)  Attach  a  i  eceipt  or  other  evidence 
showing  that  the  fees  specified  in 

§§  111.96(b)  ar  d  (c)  have  been  paid  at 
the  port  throuj  h  which  the  applicant's 
broker  license  was  delivered  (see 
§111.15). 

(g)  Review  o  the  denial  of  a  permit — 
(1)  By  the  Assi  itant  Commissioner. 
Upon  the  deni  il  of  an  application  for  a 
permit  under  t  lis  section,  the  applicant 
may  file  with  t  le  Assistant 
Commissioner  in  writing,  a  request  that 
further  opporti  mity  be  given  for  the 
presentation  of  information  or 
arguments  in  support  of  the  application 
by  personal  ap  aearance,  or  in  writing,  or 
both.  This  reqi  est  must  be  received  by 
the  Assistant  C  ommissioner  within  60 
calendar  days  }f  the  denial. 

(2)  By  the  Ci  lurt  of  International 


Trade.  Upon  a 
Commissioner 
application  foi 


decision  to  th< 


decision  of  the  Assistant 
affirming  the  denial  of  an 
a  permit  under  this 


section,  the  ap  slicant  may  appeal  the 


Court  of  International 


Trade,  provided  that  the  appeal  action 
is  commenced  within  60  calendar  days 
after  the  date  of  entry  of  the  Assistant 
Commissioner's  decision. 

Subpart  C — Duties  and 
Responsibilities  of  Customs  Brokers 

§  1 1 1 .21     Record  of  transactions. 

(a)  Each  broker  must  keep  current  in 
a  correct,  orderly,  and  itemized  manner 
records  of  account  reflecting  all  his 
financial  transactions  as  a  broker.  He 
must  keep  and  maintain  on  file  copies 
of  all  his  correspondence  and  other 
records  relating  to  his  customs  business. 

(b)  Each  broker  must  comply  with  the 
provisions  of  this  part  and  part  163  of 
this  chapter  when  maintaining  records 
that  reflect  on  his  transactions  as  a 
broker. 

(c)  Each  broker  must  designate  a 
knowledgeable  company  employee  to  be 
the  contact  for  Customs  for  broker-wide 
customs  business  and  financial 
recordkeeping  requirements. 

§111.22    [Reserved] 

§  1 1 1 .23    Retention  of  records. 

(a)  Place  and  period  of  retention — (1) 
Place.  Records  must  be  retained  by  a 
broker  in  accordance  with  the 
provisions  of  this  part  and  part  163  of 
this  chapter  within  the  broker  district 
that  covers  the  Customs  port  to  which 
they  relate  unless  the  broker  chooses  to 
consolidate  records  at  one  or  more  other 
locations,  and  provides  advance  notice 
of  that  consolidation  to  Customs,  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  Period.  The  records  described  in 
paragraph  (a)(1)  of  this  section,  other 
than  powers  of  attorney,  must  be 
retained  for  at  least  5  years  after  the  date 
of  entry.  Powers  of  attorney  must  be 
retained  imtil  revoked,  and  revoked 
powers  of  attorney  and  letters  of 
revocation  must  be  retained  for  5  years 
after  the  date  of  revocation  or  for  5  years 
after  the  date  the  client  ceases  to  be  an 
"active  client"  as  defined  in 
§  111.29(b)(2)(ii),  whichever  period  is 
later.  When  merchandise  is  withdrawn 
from  a  bonded  warehouse,  records 
relating  to  the  withdrawal  must  be 
retained  for  5  years  ft-om  the  date  of 
withdrawal  of  the  last  merchandise 
withdrawn  under  the  entry. 

(b)  Notification  of  consolidated 
records — (1)  Applicability.  Subject  to 
the  requirements  of  paragraph  (b)(2)  of 
this  section  and  except  when  a 
restriction  applies  imder  §  163.5(b)  of 
this  chapter,  die  option  of  maintaining 
records  on  a  consolidated  system  basis 
is  available  to  brokers  who  have  been 
granted  permits  to  do  business  in  more 
than  one  district. 


(2)  Form  and  content  of  notice.  If 
consolidated  storage  is  desired  by  the 
broker,  he  must  submit  a  written  notice 
addressed  to  the  Director,  Regulatory 
Audit  Division,  U.S.  Customs  Service, 
909  S.E.  First  Avenue,  Miami,  Florida 
33131.  The  written  notice  must  include: 

(i)  Each  address  at  which  the  broker 
intends  to  maintain  the  consolidated 
records.  Each  such  location  must  be 
within  a  district  where  the  broker  has 
been  granted  a  permit; 

(ii)  A  detailed  statement  describing  all 
the  records  to  be  maintained  at  each 
consolidated  location,  the  methodology 
of  record  maintenance,  a  description  of 
any  automated  data  processing  to  be 
applied,  and  a  list  of  all  the  broker's 
customs  business  activity  locations;  and 

(iii)  An  agreement  that  there  will  be 
no  change  in  the  records,  the  manner  of 
recordkeeping,  or  the  location  at  which 
they  will  be  maintained,  unless  the 
Director,  Regulatory  Audit  Division,  in 
Miami  is  first  notified. 

§  1 1 1 .24    Records  confidential. 

The  records  referred  to  in  this  part 
and  pertaining  to  the  business  of  the 
clients  serviced  by  the  broker  are  to  be 
considered  confidential,  and  the  broker 
must  not  dir.close  their  contents  or  any 
information  connected  with  the  records 
to  any  persons  other  than  those  clients, 
their  surety  on  a  particular  entry,  and 
the  Field  Director,  Regulatory  Audit 
Division,  the  special  agent  in  charge,  the 
port  director,  or  other  duly  accredited 
officers  or  agents  of  the  United  States, 
except  on  subpoena  by  a  court  of 
competent  jurisdiction. 

§  1 1 1 .25    Records  must  be  available. 

During  the  period  of  retention,  the 
broker  must  maintain  the  records 
referred  to  in  this  part  in  such  a  manner 
that  they  may  readily  be  examined. 
Records  required  to  be  made  or 
maintained  under  the  provisions  of  this 
part  must  be  made  available  upon 
reasonable  notice  for  inspection, 
copying,  reproduction  or  other  official 
use  by  Customs  regulatory  auditors  or 
special  agents  or  other  authorized 
Customs  officers  within  the  prescribed 
period  of  retention  or  within  any  longer 
period  of  time  during  which  they 
remain  in  the  possession  of  the  broker. 
Records  subject  to  the  requirements  of 
part  163  of  this  chapter  must  be  made 
available  to  Customs  in  accordance  with 
the  provisions  of  that  part. 

§  1 1 1 .26    Interference  with  examination  of 
records. 

Except  in  accordance  with  the 
provisions  of  part  163  of  this  chapter, 
broker  must  not  refuse  access  to, 
conceal,  remove,  or  destroy  the  whole  or 
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any  part  of  any  record  relating  to  his 
transactions  as  a  broker  which  is  being 
sought,  or  which  the  broker  has 
reasonable  grounds  to  believe  may  be 
sought,  by  the  Treasury  Department  or 
any  representative  of  the  Treasury 
Department,  nor  may  he  otherwise 
interfere,  or  attempt  to  interfere,  with 
any  proper  and  lawful  efforts  to  procure 
or  reproduce  information  contained  in 
those  records. 

§  1 1 1 .27    Audit  or  inspection  of  records. 
'  The  Field  Director,  Regulatory  Audit 
Division,  will  make  any  audit  or 
inspection  of  the  records  required  by 
this  subpart  to  be  kept  and  maintained 
by  a  broker  as  may  be  necessary  to 
enable  the  port  director  and  other 
proper  officials  of  the  Treasxny 
Department  to  determine  whether  or  not 
the  broker  is  complying  with  the 
requirements  of  this  part. 

§  1 1 1 .28    Responsible  supervision. 

(a)  General.  Every  individual  broker 
operating  as  a  sole  proprietor  and  every 
licensed  member  of  a  partnership  that  is 
a  broker  and  every  licensed  officer  of  an 
association  or  corporation  that  is  a 
broker  must  exercise  responsible 
supervision  and  control  (see  §  111.1) 
over  the  transaction  of  the  customs 
business  of  the  sole  proprietorship, 
partnership,  association,  or  corporation. 

(b)  Employee  information. 

(1)  Current  employees — (i)  General. 
Each  broker  must  submit,  in  writing,  to 
the  director  of  each  port  at  which  the 
broker  intends  to  transact  customs 
business,  a  list  of  the  names  of  persons 
currently  employed  by  the  broker  at  that 
port.  The  list  of  employees  must  be 
submitted  upon  issuance  of  a  permit  for 
an  additional  district  under  §  111.19,  or 
upon  the  opening  of  an  office  at  a  port 
within  a  district  for  which  the  broker 
already  has  a  permit,  and  before  the 
broker  begins  to  transact  customs 
business  as  a  broker  at  the  port.  For  each 
employee,  the  broker  also  must  provide 
the  social  security  number,  date  and 
place  of  birth,  current  home  address, 
last  prior  home  address,  and,  if  the 
employee  has  been  employed  by  the 
broker  for  less  than  3  years,  the  name 
and  address  of  each  former  employer 
and  dates  of  employment  for  the  3-year 
period  preceding  current  employment 
with  the  broker.  After  the  initial 
submission,  an  updated  list,  setting 
forth  the  name,  social  security  number, 
date  and  place  of  birth,  and  current 
home  address  of  each  current  employee, 
must  be  submitted  with  the  status  report 
required  by  §111. 30(d). 

(ii)  New  employees.  In  the  case  of  a 
new  employee,  the  broker  must  submit 
to  the  port  director  the  written 


information  required  under  paragraph 
(b)(l)(i)  of  this  section  within  10 
calendar  days  after  the  new  employee 
has  been  employed  by  the  broker  for  30 
consecutive  days. 

(2)  Terminated  employees.  Within  30 
calendar  days  after  the  termination  of 
employment  of  any  person  employed 
longer  than  30  consecutive  days,  die 
broker  must  submit  the  name  of  the 
terminated  employee,  in  writing,  to  the 
director  of  the  port  at  which  the  person 
was  employed. 

(3)  Broker's  responsibility. 
Notwithstanding  a  broker's 
responsibility  for  providing  the 
information  required  in  paragraph  (b)(1) 
of  this  section,  in  the  absence  of 
culpability  by  the  broker.  Customs  will 
not  hold  him  responsible  for  the 
accuracy  of  any  information  that  is 
provided  to  the  broker  by  the  employee. 

(c)  Termination  of  qualifying  member 
or  officer.  In  the  case  of  an  individual 
broker  who  is  a  qualifying  member  of  a 
partnership  for  purposes  of  §  111.11(b) 
or  who  is  a  qualifying  officer  of  an 
association  or  corporation  for  purposes 
of  §  111.11(c)(2),  that  individual  broker 
must  inunediately  provide  written 
notice  to  the  Assistant  Commissioner 
when  his  employment  as  a  qualifying 
member  or  officer  terminates  and  must 
send  a  copy  of  the  written  notice  to  the 
director  of  each  port  through  which  a 
permit  has  been  granted  to  the 
partnership,  association,  or  corporation. 

(d)  Change  in  ownership.  If  the 
ownership  of  a  broker  changes  and 
ownership  shares  in  the  broker  are  not 
publicly  traded,  the  broker  must 
immediately  provide  written  notice  of 
that  fact  to  the  Assistant  Commissioner 
and  must  send  a  copy  of  the  written 
notice  to  the  director  of  each  port 
through  which  a  permit  has  been 
granted  to  the  broker.  When  a  change  in 
ownership  results  in  the  addition  of  a 
new  principal  to  the  organization,  and 
whether  or  not  ownership  shares  in  the 
broker  are  publicly  traded,  Customs 
reserves  the  right  to  conduct  a 
background  investigation  on  the  new 
principal.  The  port  director  will  notify 
the  broker  if  Customs  objects  to  the  new 
principal,  and  the  broker  will  be  given 

a  reasonable  period  of  time  to  remedy 
the  situation.  If  the  investigation 
uncovers  information  which  would 
have  been  the  basis  for  a  denial  of  an 
application  for  a  broker's  license  and 
the  principal's  interest  in  the  broker  is 
not  terminated  to  the  satisfaction  of  the 
port  director,  suspension  or  revocation 
proceedings  may  be  initiated  under 
subpart  D  of  this  part.  For  purposes  of 
this  paragraph,  a  "principal"  means  any 
person  having  at  least  a  5  percent 
capital,  beneficiary  or  other  direct  or 


indirect  interest  in  the  business  of  a 
broker. 

§  1 1 1 .29    Diligence  in  correspondence  end 
paying  monies. 

(a)  Due  diligence  by  broker.  Each 
broker  must  exercise  due  diligence  in 
making  financial  settlements,  in 
answering  correspondence,  and  in 
preparing  or  assisting  in  the  preparation 
and  filing  of  records  relating  to  any 
customs  business  matter  handled  by 
him  as  a  broker.  Payment  of  duty,  tax, 
or  other  debt  or  obligation  owing  to  the 
Government  for  which  the  broker  is 
responsible,  or  for  which  the  broker  has 
received  payment  from  a  client,  must  be 
made  to  the  Government  on  or  before 
the  date  that  payment  is  due.  Payments 
received  by  a  broker  from  a  client  after 
the  due  date  must  be  transmitted  to  the 
Government  within  5  working  days 
from  receipt  by  the  broker.  Each  broker 
must  provide  a  written  statement  to  a 
client  accounting  for  funds  received  for 
the  client  from  the  Government,  or 
received  from  a  client  where  no 
payment  to  the  Government  has  been 
made,  or  received  from  a  client  in 
excess  of  the  Governmental  or  other 
charges  properly  payable  as  part  of  the 
client's  customs  business,  within  60 
calendar  days  of  receipt.  No  written 
statement  is  required  if  there  is  actual 
payment  of  the  funds  by  a  broker. 

(b)  Notice  to  client  of  method  of 
payment — (1)  All  brokers  must  provide 
their  clients  with  the  following  WTitten 
notification: 

If  you  are  the  importer  of  record,  payment 
to  the  broker  will  not  relieve  you  of  liability 
for  Customs  charges  (duties,  taxes,  or  other 
debts  owed  Customs)  in  the  event  the  charges 
are  not  paid  by  the  brolter.  Therefore,  if  you 
pay  by  check.  Customs  charges  may  be  paid 
with  a  separate  check  payable  to  the  "U.S. 
Customs  Service"  which  will  be  delivered  to 
Customs  by  the  broker. 

(2)  The  written  notification  set  forth 
in  paragraph  (b)(1)  of  this  section  must 
be  provided  by  brokers  as  follows: 

(i)  On.  or  attached  to,  any  power  of 
attorney  provided  by  the  broker  to  a 
client  for  execution  on  or  after 
September  27,  1982:  and 

(ii)  To  each  active  client  no  later  than 
February  28, 1983.  and  at  least  once  at 
any  time  within  each  12-month  period 
after  that  date.  An  active  client  means 
a  client  from  whom  a  broker  has 
obtained  a  power  of  attorney  and  for 
whom  the  broker  has  transacted 
customs  business  on  at  least  two 
occasions  within  the  12-month  period 
preceding  notification. 
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§  1 1 1 .30    Notification  of  change  of 
business  addross,  organization,  name,  or 
location  of  business  records;  status  report; 
termination  of  i^okerage  business. 

(a)  Change  (if  address.  When  a  broker 
changes  his  bi  isiness  address,  he  must 
immediately  j  ive  written  notice  of  his 
new  address  t  )  each  director  of  a  port 
that  is  affectec  by  the  change  of  address. 
In  addition,  if  an  individual  broker  is 
not  actively  ei  igaged  in  transacting 
business  as  a  iroker  and  changes  his 
non-business  nailing  address,  he  must 
give  written  n  )tice  of  the  new  address 
in  the  status  ri  iport  required  by 
paragraph  (d)  if  this  section. 

(b)  Change  i  n  an  organization.  A 
partnership,  a  isociation,  or  corporation 
broker  must  ir  imediately  provide 
written  notice  of  emy  of  the  following  to 
the  director  of  each  port  through  which 
it  has  been  gra  nted  a  permit: 

(1)  The  date  on  which  a  licensed 
member  or  off  cer  ceases  to  be  the 
qualifying  me:  nber  or  officer  for 
purposes  of  §    11.11(b)  or  (c)(2),  and  the 
name  of  the  bi  oker  who  will  succeed  as 
the  qualifying  member  or  officer;  and 

(2  J  Any  cha  ige  in  the  Articles  of 
Agreement,  CI  larter.  or  Articles  of 
Incorporation  relating  to  the  transaction 
of  customs  bu  liness,  or  any  other 
change  in  the  egal  nature  of  the 
organization  {  or  example,  conversion  of 
a  general  part  lership  to  a  limited 
partnership,  merger  with  another 
organization,  i  livestiture  of  a  part  of  the 
organization,  i  »r  entry  into  bankruptcy 
protection). 

(c)  Change  i  n  name.  A  broker  who 
changes  his  n<  me,  or  who  proposes  to 
operate  under  a  trade  or  fictitious  name 
in  one  or  mon  States  within  the  district 
in  which  he  h  is  been  granted  a  permit 
and  is  authori  ted  by  State  law  to  do  so, 
must  submit  t )  the  Office  of  Field 
Operations,  U  S.  Customs  Service, 
Washington,  I  €  20229,  evidence  of  his 
authority  to  ui  e  that  name.  The  name 
must  not  be  ui  ed  until  the  approval  of 
Headquarters  las  been  received.  In  the 
case  of  a  trade  or  fictitious  name,  the 
broker  must  a  fix  his  own  name  in 
conjunction  w  ith  each  signature  of  the 
trade  or  fictiti  )us  name  when  signing 
customs  docu  nents. 

(d)  Status  rt  port — (1)  General.  Each 
broker  must  fi  e  a  written  status  report 
with  Customs  on  February  1,  1985,  and 
on  February  1  of  each  third  year  after 
that  date.  The  report  must  be 
accompanied  jy  the  fee  prescribed  in 

§  1 1 1 .96(d)  an  d  must  be  addressed  to 
the  director  o  the  port  through  which 
the  license  Wc  s  delivered  to  the  licensee 
(see  §  111.15)  A  report  received  during 
the  month  of  'ebruary  will  be 
considered  fil  jd  timely.  No  form  or 
particular  fon  lat  is  required. 


(2)  Individual.  Each  individual  broker 
must  state  in  the  report  required  under 
paragraph  (d)(1)  of  this  section  whether 
he  is  actively  engaged  in  transacting 
business  as  a  broker.  If  he  is  so  actively 
engaged,  he  must  also: 

(i)  State  the  name  under  which,  and 
the  address  at  which,  his  business  is 
conducted  if  he  is  a  sole  proprietor; 

(ii)  State  the  name  and  address  of  his 
employer  if  he  is  employed  by  another 
broker,  unless  his  employer  is  a 
partnership,  association  or  corporation 
broker  for  which  he  is  a  qualifying 
member  or  officer  for  purposes  of 
§  111.11(b)  or  (c)(2);  and 

(iii)  State  whether  or  not  he  still  meets 
the  applicable  requirements  of  §  111.11 
and  §  111.19  and  has  not  engaged  in  any 
conduct  that  could  constitute  grounds 
for  suspension  or  revocation  under 
§111.53. 

(3)  Partnership,  association  or 
corporation.  Each  corporation, 
partnership  or  association  broker  must 
state  in  the  report  required  under 
paragraph  (d)(1)  of  this  section  the  name 
under  which  its  business  as  a  broker  is 
being  transacted,  its  business  address, 
the  name  and  address  of  each  licensed 
member  of  the  partnership  or  licensed 
officer  of  the  association  or  corporation 
who  qualifies  it  for  a  license  under 

§  111.11(b)  or  (c)(2),  and  whether  it  is 
actively  engaged  in  transacting  business 
as  a  broker,  and  the  report  must  be 
signed  by  a  licensed  member  or  officer. 

(4)  Failure  to  file  timely.  If  a  broker 
fails  to  file  the  report  required  imder 
paragraph  (d)(1)  of  this  section  by 
March  1  of  the  reporting  year,  the 
broker's  license  is  suspended  by 
operation  of  law  on  that  date.  By  March 
31  of  the  reporting  year,  the  port 
director  will  transmit  written  notice  of 
the  suspension  to  the  broker  by  certified 
mail,  return  receipt  requested,  at  the 
address  reflected  in  Customs  records.  If 
the  broker  files  the  required  report  and 
pays  the  required  fee  within  60  calendar 
days  of  the  date  of  the  notice  of 
suspension,  the  license  will  be 
reinstated.  If  the  broker  does  not  file  the 
required  report  within  that  60-day 
period,  the  broker's  license  is  revoked 
by  operation  of  law  without  prejudice  to 
the  filing  of  an  application  for  a  new 
license.  Notice  of  the  revocation  will  be 
published  in  the  Customs  Bulletin. 

(e)  Custody  of  records.  Upon  the 
permanent  termination  of  a  brokerage 
business,  written  notification  of  the 
name  and  address  of  the  party  having 
legal  custody  of  the  brokerage  business 
records  must  be  provided  to  the  director 
of  each  port  where  the  broker  was 
transacting  business  within  each  district 
for  which  a  permit  has  been  issued  to 


the  broker.  That  notification  will  be  the 
responsibility  of: 

(1)  The  individual  broker,  upon  the 
permanent  termination  of  his  brokerage 
business; 

(2)  Each  member  of  a  partnership  who 
holds  an  individual  broker's  license, 
upon  the  permanent  termination  of  a 
partnership  brokerage  business;  or 

(3)  Each  association  or  corporate 
officer  who  holds  an  individual  broker's 
license,  upon  the  permanent 
termination  of  an  association  or 
corporate  brokerage  business. 

§  1 1 1 .31    Conflict  of  interest. 

(a)  Former  officer  or  employee  of  U.S. 
Government.  A  broker  who  was 
formerly  an  officer  or  employee  in  U.S. 
Government  service  must  not  represent 
a  client  before  the  Treasury  Department 
or  any  representative  of  the  Treasury 
Department  in  any  matter  to  which  the 
broker  gave  personal  consideration  or 
gained  knowledge  of  the  facts  while  in 
U.S.  Government  service,  except  as 
provided  in  18  U.S.C.  207. 

(b)  Relations  with  former  officer  or 
employee  of  U.S.  Government.  A  broker 
must  not  knowingly  assist,  accept 
assistance  from,  or  share  fees  with  a 
person  who  has  been  employed  by  a 
client  in  a  matter  pending  before  the 
Treasury  Department  or  any 
representative  of  the  Treasury 
Department  to  which  matter  that  person 
gave  personal  consideration  or  gained 
personal  knowledge  of  the  facts  or 
issues  of  the  matter  while  in  U.S. 
Government  service. 

(c)  Importations  by  broker  or 
employee.  A  broker  who  is  an  importer 
himself  must  not  act  as  broker  for  an 
importer  who  imports  merchandise  of 
the  same  general  character  as  that 
imported  by  the  broker  unless  the  client 
has  full  knowledge  of  the  facts.  The 
same  restriction  will  apply  if  a  broker's 
employee  is  an  importer. 

§  11 1 .32    False  information. 

A  broker  must  not  file  or  procure  or 
assist  in  the  filing  of  any  claim,  or  of 
any  document,  affidavit,  or  other 
papers,  known  by  such  broker  to  be 
false.  In  addition,  a  broker  must  not 
knowingly  give,  or  solicit  or  procure  the 
giving  of,  any  false  or  misleading 
information  or  testimony  in  any  matter 
pending  before  the  Treasury  Department 
or  any  representative  of  the  Treasury 
Department. 

§  1 1 1 .33    Government  records. 

A  broker  must  not  procure  or  attempt 
to  prociu-e,  directly  or  indirectly, 
information  from  Government  records 
or  other  Government  sources  of  any 
kind  to  which  access  is  not  granted  by 
proper  authority. 
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§  1 1 1 .34    Undue  influence  upon  Treasury 
Department  employees. 

A  broker  must  not  influence  or 
attempt  to  influence  the  conduct  of  any 
representative  of  the  Treasiuy 
Department  in  any  matter  pending 
before  the  Treasury  Department  or  any 
representative  of  the  Treasury 
Department  by  the  use  of  duress  or  a 
threat  or  false  accusation,  or  by  the  offer 
of  any  special  inducement  or  promise  of 
advantage,  or  by  bestowing  any  gift  or 
favor  or  other  thing  of  value. 

§  1 1 1 .35    Acceptance  of  fees  from 
attorneys. 

With  respect  to  customs  transactions, 
a  broker  must  not  demand  or  accept 
from  any  attorney  (whether  directly  or 
indirectly,  including,  for  example,  from 
a  client  as  a  part  of  any  arrangement 
with  an  attorney)  on  account  of  emy  case 
litigated  in  any  court  of  law  or  on 
account  of  any  other  legal  service 
rendered  by  an  attorney  any  fee  or 
remuneration  in  excess  of  an  amount 
measured  by  or  commensurate  with  the 
time,  effort  and  skill  expended  by  the 
broker  in  performing  his  services. 

§  1 1 1 .36    Relations  with  unlicensed 
persons. 

(a)  Employment  by  unlicensed  person 
other  than  importer.  When  a  broker  is 
employed  for  the  transaction  of  customs 
business  by  an  unlicensed  person  who 
is  not  the  actual  importer,  the  broker 
must  transmit  to  the  actual  importer 
either  a  copy  of  his  bill  for  services 
rendered  or  a  copy  of  the  entry,  unless 
the  merchandise  was  purchased  on  a 
delivered  duty-paid  basis  or  unless  the 
importer  has  in  writing  waived 
transmittal  of  the  copy  of  the  entry  or 
bill  for  services  rendered. 

(b)  Service  to  others  not  to  benefit 
unlicensed  person.  Except  as  otherwise 
provided  in  paragraph  (c)  of  this 
section,  a  broker  must  not  enter  into  any 
agreement  with  an  unlicensed  person  to 
transact  customs  business  for  others  in 
such  manner  that  the  fees  or  other 
benefits  resulting  from  the  services 
rendered  for  others  inure  lo  the  benefit 
of  the  unlicensed  person. 

(c)  Relations  with  a  freight  forwarder. 
A  broker  may  compensate  a  freight 
forwarder  for  referring  brokerage 
business,  subject  to  the  following 
conditions: 

(1)  The  importer  or  other  peuly  in 
interest  is  notified  in  advance  by  the 
forwarder  or  broker  of  the  name  of  the 
broker  selected  by  the  forwarder  for  the 
handling  of  his  Customs  transactions; 

(2)  The  broker  transmits  directly  to 
the  importer  or  other  party  in  interest: 

(i)  A  true  copy  of  his  brokerage 
charges  if  the  fees  and  charges  are  to  be 


collected  by  or  through  the  forwarder, 
unless  this  requirement  is  waived  in 
writing  by  the  importer  or  other  party  in 
interest;  or 

(ii)  A  statement  of  his  brokerage 
charges  and  an  itemized  list  of  any 
charges  to  be  collected  for  the  account 
of  the  freight  forwarder  if  the  fees  and 
charges  are  to  be  collected  by  or  through 
the  broker; 

(3)  No  part  of  the  agreement  of 
compensation  between  the  broker  and 
the  forwarder,  nor  any  action  taken 
pursuant  to  the  agreement,  forbids  or 
prevents  direct  communication  between 
the  importer  or  other  party  in  interest 
and  the  broker;  and 

(4)  In  making  the  agreement  and  in  all 
actions  taken  pursuant  to  the  agreement, 
the  broker  remains  subject  to  all  other 
provisions  of  this  part. 

§  1 11 .37    Misuse  of  license  or  permit. 

A  broker  must  not  allow  his  license, 
permit  or  name  to  be  used  by  or  for  any 
unlicensed  person  (including  a  broker 
whose  license  or  permit  is  under 
suspension),  other  than  his  own 
employees  authorized  to  act  for  him,  in 
the  solicitation,  promotion  or 
performance  of  any  customs  business  or 
transaction. 

§  1 1 1 .38    False  representation  to  procure 
employment. 

A  broker  must  not  knowingly  use 
false  or  misleading  representations  to 
procure  employment  in  any  customs 
matter.  In  addition,  a  broker  must  not 
represent  to  a  client  or  prospective 
client  that  he  can  obtain  any  favors  from 
the  Treasury  Department  or  any 
representative  of  the  Treasury 
Department. 

§  1 1 1 .39    Advice  to  client. 

(a)  Withheld  or  false  information.  A 
broker  must  not  withhold  information 
relative  to  any  customs  business  from  a 
client  who  is  entitled  to  the  information. 
Moreover,  a  broker  must  exercise  due 
diligence  to  ascertain  the  correctness  of 
any  information  which  he  imparts  to  a 
client,  and  he  must  not  knowingly 
impart  to  a  client  false  information 
relative  to  any  customs  business. 

(b)  Error  or  omission  by  client.  If  a 
broker  knows  that  a  client  has  not 
complied  with  the  law  or  has  made  an 
error  in,  or  omission  from,  any 
document,  affidavit,  or  other  paper 
which  the  law  requires  the  client  to 
execute,  he  must  advise  the  client 
promptly  of  that  noncompliance,  error, 
or  omission. 

(c)  Illegal  plans.  A  broker  must  not 
knowingly  suggest  to  a  client  or 
prospective  client  any  illegal  plan  for 
evading  payment  of  any  duty,  tax,  or 


other  debt  or  obligation  owing  to  the 
U.S.  Government. 

§111.40    ProtesU. 

A  broker  must  not  act  on  behalf  of  any 
person,  or  attempt  to  represent  any 
person,  regarding  any  protest  unless  he 
is  authorized  to  do  so  in  accordance 
with  part  174  of  this  chapter. 

§111.41    Endorsement  of  checks. 

A  broker  must  not  endorse  or  accept, 
without  authority  of  his  client,  any  U.S. 
Government  draft,  check,  or  warrant 
drawn  to  the  order  of  the  client. 

§  1 1 1 .42    Relations  with  person  who  is 
notoriously  disreputable  or  whose  license 
is  under  suspension,  canceled  "with 
prejudice,"  or  revoked. 

(a)  General.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section,  a  broker  must  not  knowingly 
and  directly  or  indirectly: 

(1)  Accept  employment  to  effect  a 
Customs  transaction  as  associate, 
correspondent,  officer,  employee,  agent, 
or  subagent  from  any  person  who  is 
notoriously  disreputable  or  whose 
broker  license  was  revoked  for  any 
cause  or  is  under  suspension  or  was 
cancelled  "with  prejudice;" 

(2)  Assist  in  the  furtherance  of  any 
customs  business  or  transactions  of  any 
person  described  in  paragraph  (a)(1)  of 
this  section; 

(3)  Employ,  or  accept  assistance  in  the 
furtherance  of  any  customs  business  or 
transactions  from,  any  person  described 
in  paragraph  (a)(1)  of  this  section, 
without  the  approval  of  the  Assistant 
Commissioner  (see  §  111.79); 

(4)  Share  fees  with  any  person 
described  in  paragraph  (a)(1)  of  this 
section;  or 

(5)  Permit  any  person  described  in 
paragraph  (a)(1)  of  this  section  to 
participate,  directly  or  indirectly  and 
whether  through  ownership  or 
otherwise,  in  the  promotion,  control,  or 
direction  of  the  business  of  the  broker. 

(b)  Client  exception.  Nothing  in  this 
section  will  prohibit  a  broker  from 
transacting  customs  business  on  behalf 
of  a  bona  fide  importer  or  exporter  who 
may  be  notoriously  disreputable  or 
whose  broker  license  is  under 
suspension  or  was  cancelled  "with 
prejudice"  or  revoked. 

§111.43    [Reserved] 

§111.44    [Reserved] 

§  1 1 1 .45    Revocation  by  operation  of  law. 

(a)  License.  If  a  broker  that  is  a 
partnership,  association,  or  corporation 
fails  to  have,  during  any  continuous 
period  of  120  days,  at  least  one  member 
of  the  partnership  or  at  least  one  officer 
of  the  association  or  corporation  who 
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under  this  part 
by  operation  o 


holds  a  valid  individual  broker's 
license,  that  fai  lure  will,  in  addition  to 
any  other  sand  ion  that  may  be  imposed 
t  result  in  the  revocation 
law  of  the  license  and 


any  permits  issued  to  the  partnership, 
association,  or  corporation.  The 
Assistant  Comiiissioner  or  his  designee 
will  notify  the  jroker  in  writing  of  an 
impending  revi  >cation  by  operation  of 
law  under  this  section  30  calendar  days 
before  the  revo  :ation  is  due  to  occur, 
fb)  Permit.  If  a  broker  who  has  been 
granted  a  perm  it  for  an  additional 
district  fails,  for  any  continuous  period 
of  180  days,  to  employ  within  that 
district  (or  regi  an,  as  defined  in  §  111.1, 
if  an  exception  has  been  granted 
pursuant  to  §  1 11.19(d))  at  least  one 
person  who  ho  ds  a  valid  individual 
broker's  licensn,  that  failure  will,  in 
addition  to  anji  other  sanction  that  may 
be  imposed  un  ler  this  part,  result  in  the 
revocation  of  the  permit  by  operation  of 
law. 

(c)  Notification.  If  the  license  or  an 
additional  pemit  of  a  partnership, 
association,  or  [:orporation  is  revoked  by 
operation  of  la'  v  under  paragraph  (a)  or 
(b)  of  this  section,  the  Assistant 
Commissioner  ar  his  designee  will 
notify  the  organization  of  the 
revocation.  If  a  a  additional  permit  of  an 
individual  brol  ;er  is  revoked  by 
operation  of  lai  v  under  paragraph  (b)  of 
this  section,  th ;  Assistant  Commissioner 
or  his  designee  will  notify  the  broker. 
Notice  of  any  r  jvocation  under  this 
section  will  be  published  in  the 
Customs  Bullelin. 

(d)  Applicab  lity  of  other  sanctions. 
Notwithstanding  the  operation  of 
paragraph  (a)  or  (b)  of  this  section,  each 
broker  still  has  a  continuing  obligation 
to  exercise  res|  lonsible  supervision  and 
control  over  th  3  conduct  of  its  brokerage 
business  and  t(i  otherwise  comply  with 
the  provisions  of  this  part.  Any  failure 
on  the  part  of  a  broker  to  meet  that 
continuing  obi  gation  during  the  120  or 
180-day  period  referred  to  in  paragraph 
(a)  or  (b)  of  this  section,  or  during  any 
shorter  period  af  time,  may  result  in  the 
initiation  of  su  sponsion  or  revocation 
proceedings  or  the  assessment  of  a 
monetary  pena  Ity  under  subpart  D  or 
subpart  E  of  th  s  part. 


Subpart  D — Cancellation 
or  Revocation 
and  Monetary 
Suspension  oi 


,  Suspension, 
of  License  or  Permit, 
>enalty  In  Lieu  of 
Revocation 


§111.50    Genef)Bl 

This  subpart 
relating  to  can(  :e 
revocation  of  a 
assessment  of 
of  suspension 


sets  forth  provisions 
Uation,  suspension,  or 
license  or  a  permit,  or 
monetary  penalty  in  lieu 
)r  revocation,  under 


section  641(d)(2)(B),  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1641(d)(2)(B)). 
The  provisions  relating  to  assessment  of 
a  monetary  penalty  under  sections 
641(b)(6)  and  (d)(2)(A),  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1641(b)(6) 
and  (d)(2)(A)),  are  set  forth  in  subpart  E 
of  this  part. 

§  1 1 1 .51    Cancellation  of  license  or  permit 

(a)  Without  prejudice.  The  Assistant 
Commissioner  may  cancel  a  broker's 
license  or  permit  "without  prejudice" 
upon  written  application  by  the  broker 
if  the  Assistant  Commissioner 
determines  that  the  application  for 
cancellation  was  not  made  in  order  to 
avoid  proceedings  for  the  suspension  or 
revocation  of  the  license  or  permit.  If 
the  Assistant  Commissioner  determines 
that  the  application  for  cancellation  was 
made  in  order  to  avoid  those 
proceedings,  he  may  cancel  the  license 
or  permit  "without  prejudice"  only  with 
authorization  from  the  Secretary  of  the 
Treasury. 

(b)  With  prejudice.  The  Assistant 
Commissioner  may  cancel  a  broker's 
license  or  permit  "with  prejudice" 
when  specifically  requested  to  do  so  by 
the  broker.  The  effect  of  a  cancellation 
"with  prejudice"  is  in  all  respects  the 
same  as  if  the  license  or  permit  had 
been  revoked  for  cause  by  the  Secretary 
except  that  it  will  not  give  rise  to  a  right 
of  appeal. 

§  1 1 1 .52    Voluntary  suspension  of  license 
or  permit. 

The  Assistant  Commissioner  may 
accept  a  broker's  written  voluntary  offer 
of  suspension  of  the  broker's  license  or 
permit  for  a  specific  period  of  time 
under  any  terms  and  conditions  to 
which  the  parties  may  agree. 

§  1 1 1 .53    Grounds  for  suspension  or 
revocation  of  license  or  permit 

The  appropriate  Customs  officer  may 
initiate  proceedings  for  the  suspension, 
for  a  specific  period  of  time,  or 
revocation  of  the  license  or  permit  of 
any  broker  for  any  of  the  following 
reasons: 

(a)  The  broker  has  made  or  caused  to 
be  made  in  any  application  for  any 
license  or  permit  under  this  part,  or 
report  filed  with  Customs,  any 
statement  which  was,  at  the  time  and  in 
light  of  the  circumstances  under  which 
it  was  made,  false  or  misleading  with 
respect  to  any  material  fact,  or  has 
omitted  to  state  in  any  application  or 
report  any  material  fact  which  was 
required; 

(b)  The  broker  has  been  convicted,  at 
any  time  after  the  filing  of  an 
application  for  a  license  under  §  111.12, 
of  any  felony  or  misdemeanor  which: 


(1)  Involved  the  importation  or 
exportation  of  merchandise; 

(2)  Arose  out  of  the  conduct  of 
customs  business;  or 

(3)  Involved  larceny,  theft,  robbery, 
extortion,  forgery,  counterfeiting, 
ft^udulent  concealment,  embezzlement, 
fraudulent  conversion,  or 
misappropriation  of  funds; 

(c)  The  broker  has  violated  any 
provision  of  any  law  enforced  by 
Customs  or  the  rules  or  regulations 
issued  under  any  provision  of  any  law 
enforced  by  Customs; 

(d)  The  broker  has  counseled, 
commanded,  induced,  procured,  or 
knowingly  aided  or  abetted  the 
violations  by  any  other  person  of  any 
provision  of  any  law  enforced  by 
Customs  or  the  rules  or  regulations 
issued  under  any  provision  of  any  law 
enforced  by  Customs; 

(e)  The  broker  has  knowingly 
employed,  or  continues  to  employ,  any 
person  who  has  been  convicted  of  a 
felony,  without  written  approval  of  that 
employment  from  the  Assistant 
Commissioner; 

(f)  The  broker  has,  in  the  course  of 
customs  business,  with  intent  to 
defraud,  in  any  manner  willfully  and 
knowingly  deceived,  misled  or 
threatened  any  client  or  prospective 
client;  or 

(g)  The  broker  no  longer  meets  the 
applicable  requirements  of  §  111.11  and 
§111.19. 

§111.54    [Reserved] 

§  1 1 1 .55    Investigation  of  complaints. 

Every  complaint  or  charge  against  a 
broker  which  may  be  the  basis  for 
disciplinary  action  will  be  forwarded  for 
investigation  to  the  special  agent  in 
charge  of  the  area  in  which  the  broker 
is  located.  The  special  agent  in  charge 
will  submit  a  report  on  the  investigation 
to  the  director  of  the  port  and  send  a 
copy  of  it  to  the  Assistant 
Commissioner. 

§  1 1 1 .56    Review  of  report  on  investigation. 

The  port  director  will  review  the 
report  of  investigation  to  determine  if 
there  is  sufficient  basis  to  reconmiend 
that  charges  be  preferred  against  the 
broker.  He  will  then  submit  his 
recommendation  with  supporting 
reasons  to  the  Assistant  Commissioner 
for  final  determination  together  with  a 
proposed  statement  of  charges  when 
recommending  that  charges  be 
preferred. 

§  1 1 1 .57    Determination  by  Assistant 
Commissioner. 

The  Assistant  Commissioner  will 
make  a  determination  on  whether  or  not 
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charges  should  be  preferred,  and  he  will 
notify  the  port  director  of  his  decision. 

§  1 1 1 .58    Content  of  statement  of  charges. 

Any  statement  of  charges  referred  to 
in  this  subpart  must  give  a  plain  and 
concise,  but  not  necessarily  detailed, 
description  of  the  facts  claimed  to 
constitute  grounds  for  suspension  or 
revocation  of  the  license  or  permit.  The 
statement  of  charges  also  must  specify 
the  sanction  being  proposed  (that  is, 
suspension  of  the  license  or  permit  or 
revocation  of  the  license  or  permit),  but 
if  a  suspension  is  proposed  the  charges 
need  not  state  a  specific  period  of  time 
for  which  suspension  is  proposed.  A 
statement  of  charges  which  fairly 
informs  the  broker  of  the  charges  against 
him  so  that  he  is  able  to  prepare  his 
response  will  be  deemed  sufficient. 
Different  means  by  which  a  purpose 
might  have  been  accomplished,  or 
different  intents  with  which  acts  might 
have  been  done,  so  as  to  constitute 
grounds  for  suspension  or  revocation  of 
the  license  may  be  alleged  in  the 
alternative  imder  a  single  count  in  the 
statement  of  charges. 

§  1 1 1 .59    Preliminary  proceedings. 

(a)  Opportunity  to  participate.  The 
port  director  will  advise  the  broker  of 
his  opportunity  to  participate  in 
preliminary  proceedings  with  an 
opportunity  to  avoid  formal  proceedings 
against  his  license  or  permit. 

(b)  Notice  of  preliminary  proceedings. 
The  port  director  will  serve  upon  the 
broker,  in  the  manner  set  forth  in 

§  111.63,  written  notice  that: 

(1)  Transmits  a  copy  of  the  proposed 
statement  of  charges; 

(2)  Informs  the  broker  that  formal 
proceedings  are  available  to  him; 

(3)  Informs  the  broker  that  sections 
554  and  558,  Title  5,  United  States 
Code,  will  be  applicable  if  formal 
proceedings  are  necessary; 

(4)  Invites  the  broker  to  show  cause 
why  formal  proceedings  should  not  be 
instituted; 

(5)  Informs  the  broker  that  he  may 
make  submissions  and  demonstrations 
of  the  character  contemplated  by  the 
cited  statutory  provisions; 

(6)  Invites  any  negotiation  for 
settlement  of  the  complaint  or  charge 
that  the  broker  deems  it  desirable  to 
enter  into; 

(7)  Advises  the  broker  of  his  right  to 
be  represented  by  counsel; 

(8)  Specifies  the  place  where  the 
broker  may  respond  in  writing;  and 

(9)  Advises  the  broker  that  the 
response  must  be  received  within  30 
calendar  days  of  the  date  of  the  notice. 


§  1 1 1 .60    Request  for  additional 
information. 

If,  in  order  to  prepare  his  response, 
the  broker  desires  additional 
information  as  to  the  time  and  place  of 
the  alleged  misconduct,  or  the  means  by 
which  it  was  committed,  or  any  other 
more  specific  information  concerning 
the  alleged  misconduct,  he  may  request 
that  information  in  writing.  The  broker's 
request  must  set  forth  in  what  respect 
the  proposed  statement  of  charges 
leaves  him  in  doubt  and  must  describe 
the  particular  language  of  the  proposed 
statement  of  charges  as  to  which 
additional  information  is  needed.  If  in 
the  opinion  of  the  port  director  that 
information  is  reasonably  necessary  to 
enable  the  broker  to  prepare  his 
response,  he  will  furnish  the  broker 
with  that  information. 

§  1 1 1 .61     Decision  on  preliminary 
proceedings. 

The  port  director  will  prepare  a 
summary  of  any  oral  presentations  made 
by  the  broker  or  his  attorney  and 
forward  it  to  the  Assistant 
Commissioner  together  with  a  copy  of 
each  paper  filed  by  the  broker.  The  port 
director  will  also  give  to  the  Assistant 
Commissioner  his  recommendation  on 
action  to  be  taken  as  a  result  of  the 
preliminary  proceedings.  If  the 
Assistant  Commissioner  determines  that 
the  broker  has  satisfactorily  responded 
to  the  proposed  charges  and  that  further 
proceedings  are  not  warranted,  he  will 
so  inform  the  port  director  who  will 
notify  the  broker.  If  no  response  is  filed 
by  the  broker  or  if  the  Assistant 
Commissioner  determines  that  the 
broker  has  not  satisfactorily  responded 
to  all  of  the  proposed  charges,  he  will 
advise  the  port  director  of  that  fact  and 
instruct  him  to  prepare,  sign,  and  serve 
a  notice  of  charges  and  the  statement  of 
charges.  If  one  or  more  of  the  charges  in 
the  proposed  statement  of  charges  was 
satisfactorily  answered  by  the  broker  in 
the  preliminary  proceedings,  the 
Assistant  Commissioner  will  instruct 
the  port  director  to  omit  those  charges 
from  the  statement  of  charges. 

§  11 1 .62    Contents  of  notice  of  charges. 

The  notice  of  charges  must  inform  the 
broker  that: 

(a)  Sections  554  and  558,  Title  5, 
United  States  Code,  are  applicable  to  the 
formal  proceedings; 

(b)  The  broker  may  be  represented  by 
counsel; 

(c)  The  broker  will  have  the  right  to 
cross-examine  witnesses; 

(d)  Within  10  calendar  days  after 
service  of  this  notice,  the  broker  will  be 
notified  of  the  time  and  place  of  a 
hearing  on  the  charges;  and 


(e)  Prior  to  the  hearing  on  the  charges, 
the  broker  may  file,  in  duplicate  with 
the  port  director,  a  verified  answer  to 
the  charges. 

§  1 1 1 .63    Service  of  notice  and  staten>ent 
of  charges. 

(a)  Individual.  The  port  director  will 
serve  the  notice  of  charges  and  the 
statement  of  charges  against  an 
individual  broker  as  follows: 

(1)  By  delivery  to  the  broker 
personally; 

(2)  By  certified  mail  addressed  to  the 
broker,  with  demand  for  a  return  card 
signed  solely  by  the  addressee; 

(3)  By  any  other  means  which  the 
broker  may  have  authorized  in  a  written 
communication  to  the  port  director;  or 

(4)  If  attempts  to  serve  the  broker  by 
the  methods  prescribed  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section  are 
unsuccessful,  the  port  director  may 
serve  the  notice  and  statement  by 
leaving  them  with  the  person  in  charge 
of  the  broker's  office. 

(b)  Partnership,  association  or 
corporation.  The  port  director  will  serve 
the  notice  of  charges  and  the  statement 
of  charges  against  a  partnership, 
association,  or  corporation  broker  as 
follows: 

(1)  By  delivery  to  any  member  of  the 
partnership  personally  or  to  any  officer 
of  the  association  or  corporation 
personally; 

(2)  By  certified  mail  addressed  to  any 
member  of  the  partnership  or  to  any 
officer  of  the  association  or  corporation, 
with  demand  for  a  retxun  card  signed 
solely  by  the  addressee; 

(3)  By  any  other  means  which  the 
broker  may  have  authorized  in  a  written 
communication  to  the  port  director;  or 

(4)  If  attempts  to  serve  the  broker  by 
the  methods  prescribed  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section  are 
unsuccessful,  the  port  director  may 
serve  the  notice  and  statement  by 
leaving  them  with  the  person  in  charge 
of  the  broker's  office. 

(c)  Certified  mail;  evidence  of  service. 
When  the  service  under  this  section  is 
by  certified  mail,  the  receipt  of  the 
return  card  duly  signed  will  be 
satisfactory  evidence  of  service. 

§  1 1 1 .64    Service  of  notice  of  hearing  and 
other  papers. 

(a)  Notice  of  hearing.  After  service  of 
the  notice  and  statement  of  charges,  the 
port  director  will  serve  upon  the  broker 
and  his  attorney  if  known,  by  one  of  the 
methods  set  forth  in  §  111.63  or  by 
ordinary  mail,  a  written  notice  of  the 
time  and  place  of  the  hearing.  The 
hearing  will  be  scheduled  to  take  place 
within  30  calendar  days  after  service  of 
the  notice  of  hearing. 
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(e)  Government  representatives.  The 
Assistant  Commissioner  will  designate 
one  or  more  persons  to  represent  the 
Government  at  the  hearing. 

§  1 1 1 .68    Proposed  findings  and 
conclusions. 

The  hearing  officer  will  allow  the 
parties  a  reasonable  period  of  time  after 
delivery  of  the  transcript  of  record  in 
which  to  submit  proposed  findings  and 
conclusions  and  supporting  reasons  for 
the  findings  as  contemplated  by  5  U.S.C. 
557(c). 

§  1 1 1 .69    Recommended  decision  by 
hearing  officer. 

After  review  of  the  proposed  findings 
and  conclusions  submitted  by  the 
parties  pursuant  to  §  111.68,  the  hearing 
officer  will  make  his  recommended 
decision  in  the  case  and  certify  the 
entire  record  to  the  Secretary  of  the 
Treasury.  The  hearing  officer's 
recommended  decision  must  conform  to 
the  requirements  of  5  U.S.C.  557. 

§  1 1 1 .70    Additional  submissions. 

Upon  receipt  of  the  record,  the 
Secretary  of  the  Treasury  will  afford  the 
parties  a  reasonable  opportunity  to 
make  cmy  additional  submissions  that 
are  permitted  under  5  U.S.C.  557(c)  or 
otherwise  required  by  the  circumstances 
of  the  case. 

§  1 1 1 .71    Immaterial  mistakes. 

The  Secretary  of  the  Treasury  will 
disregard  an  immaterial  misnomer  of  a 
third  person,  an  immaterial  mistake  in 
the  description  of  any  person,  thing,  or 
place,  or  ownership  of  any  property,  any 
other  immaterial  mistake  in  the 
statement  of  charges,  or  a  failure  to 
prove  immaterial  allegations  in  the 
description  of  the  broker's  conduct. 

§  1 1 1 .72    Dismissal  subject  to  new 
proceedings. 

If  the  Secretary  of  the  Treasury  finds 
that  the  evidence  produced  at  the 
hearing  indicates  that  a  proper 
disposition  of  the  case  cannot  be  made 
on  the  basis  of  the  charges  preferred,  he 
may  instruct  the  port  director  to  serve 
appropriate  charges  as  a  basis  for  new 
proceedings  to  be  conducted  in 
accordance  with  the  procedures  set 
forth  in  this  subpart. 

§111.73    [Reserved] 

§  1 1 1 .74    Decision  and  notice  of 
suspension  or  revocation  or  monetary 
penalty. 

If  the  Secretary  of  the  Treasury  finds 
that  one  or  more  of  the  charges  in  the 
statement  of  charges  is  not  sufficiently 
proved,  he  may  base  a  suspension, 
revocation,  or  monetary  penalty  action 
on  any  remaining  charges  if  the  facts 


alleged  in  the  charges  are  established  by 
the  evidence.  If  the  Secretary  of  the 
Treasury,  in  the  exercise  of  his 
discretion  and  based  solely  on  the 
record,  issues  an  order  suspending  a 
broker's  license  or  permit  for  a  specified 
period  of  time  or  revoking  a  broker's 
license  or  permit  or,  except  in  a  case 
described  in  §  111.53(b)(3),  assessing  a 
monetary  penalty  in  lieu  of  suspension 
or  revocation,  the  Assistant 
Commissioner  will  promptly  provide 
written  notification  of  the  order  to  the 
broker  and,  unless  an  appeal  from  the 
Secretary's  order  is  filed  by  the  broker 
(see  §  111.75),  the  Assistant 
Commissioner  will  publish  a  notice  of 
the  suspension  or  revocation,  or  the 
assessment  of  a  monetary  penalty,  in  the 
Federal  Register  and  in  the  Customs 
Bulletin.  If  no  appeal  from  the 
Secretary's  order  is  filed,  an  order  of 
suspension  or  revocation  or  assessment 
of  a  monetary  penalty  will  become 
effective  60  calendar  days  after  issuance 
of  written  notification  of  the  order 
unless  the  Secretary  finds  that  a  more 
immediate  effective  date  is  in  the 
national  or  public  interest.  If  a  monetary 
penalty  is  assessed  and  no  appeal  from 
the  Secretary's  order  is  filed,  payment  of 
the  penalty  must  be  tendered  within  60 
calendar  days  after  the  effective  date  of 
the  order,  and,  if  payment  is  not 
tendered  within  that  60-day  period,  the 
license  or  permit  of  the  broker  will 
immediately  be  suspended  until 
payment  is  made.  ' 

§  1 1 1 .75    Appeal  from  the  Secretary's 
decision. 

An  appeal  from  the  order  of  the 
Secretary  of  the  Treasury  suspending  or 
revoking  a  license  or  permit,  or 
assessing  a  monetary  penalty,  may  be 
filed  by  the  broker  in  the  Court  of 
International  Trade  as  provided  in 
section  641(e),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1641(e)).  The 
commencement  of  those  proceedings 
will,  unless  specifically  ordered  by  the 
Court,  operate  as  a  stay  of  the 
Secretary's  order. 

§  1 1 1 .76    Reopening  the  case. 

(a)  Grounds  for  reopening.  Provided 
that  no  appeal  is  filed  in  accordance 
with  §  111.75,  a  person  whose  license  or 
permit  has  been  suspended  or  revoked, 
or  against  whom  a  monetary  penalty  has 
been  assessed  in  lieu  of  suspension  or 
revocation,  may  make  written 
application  in  duplicate  to  the  Assistant 
Commissioner  to  reopen  the  case  and 
have  the  order  of  suspension  or 
revocation  or  monetary  penalty 
assessment  set  aside  or  modified  on  the 
ground  that  new  evidence  has  been 
discovered  or  on  the  ground  that 
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important  evidence  is  now  available 
which  could  not  be  produced  at  the 
original  hearing  by  the  exercise  of  due 
diligence.  The  application  must  set  forth 
the  precise  character  of  the  evidence  to 
be  relied  upon  and  must  state  the 
reasons  why  the  applicant  was  unable  to 
produce  it  when  the  original  charges 
were  heard. 

(b)  Procedure.  The  Assistant 
Commissioner  will  forward  the 
application,  together  with  his 
recommendation  for  action  thereon,  to 
the  Secretary  of  the  Treasury.  The 
Secretary  may  grant  or  deny  the 
application  to  reopen  the  case  and  may 
order  the  taking  of  additional  testimony 
before  the  Assistant  Commissioner.  The 
Assistant  Conunissioner  will  notify  the 
applicant  of  the  Secretary's  decision.  If 
the  Secretary  grants  the  application  and 
orders  a  hearing,  the  Assistant 
Commissioner  will  set  a  time  and  place 
for  the  hearing  and  give  due  written 
notice  of  the  hearing  to  the  applicant. 
The  procedures  governing  the  new 
hearing  and  recommended  decision  of 
the  hearing  officer  will  be  the  same  as 
those  governing  the  original  proceeding. 
The  original  order  of  the  Secretary  will 
remain  in  effect  pending  conclusion  of 
the  new  proceedings  and  issuance  of  a 
new  order  under  §  111.77. 

§  1 1 1 .77    Notice  of  vacated  or  modified 
order. 

if,  pursuant  to  §  111.76  or  for  any 
other  reason,  the  Secretary  of  the 
Treasury  issues  an  order  vacating  or 
modifying  an  earlier  order  under 
§  111.74  suspending  or  revoking  a 
broker's  license  or  permit,  or  assessing 
a  monetary  penalty,  the  Assistant 
Commissioner  will  notify  the  broker  in 
writing  and  will  publish  a  notice  of  the 
new  order  in  the  Federal  Register  and 
in  the  Customs  Bulletin. 

§  1 1 1 .78    Reprimands. 

If  a  broker  fails  to  observe  and  fulfill 
the  duties  and  responsibilities  of  a 
broker  as  set  forth  in  this  part  but  that 
failure  is  not  sufficiently  serious  to 
warrant  initiation  of  suspension  or 
revocation  proceedings.  Headquarters, 
or  the  port  director  with  the  approval  of 
Headquarters,  may  serve  the  broker  with 
a  written  reprimand.  The  reprimand, 
and  the  facts  on  which  it  is  based,  may 
be  considered  in  connection  with  any 
futm-e  disciplinary  proceeding  that  may 
be  instituted  against  the  broker  in 
question. 

§  1 1 1 .79    Employment  of  broker  who  has 
lost  license. 

Five  years  after  the  revocation  or 
cancellation  "with  prejudice"  of  a 
license,  the  ex-broker  may  petition  the 


Assistant  Commissioner  for 
authorization  to  assist,  or  accept 
employment  with,  a  broker.  The  petition 
will  not  be  approved  unless  the 
Assistant  Commissioner  is  satisfted  that 
the  petitioner  has  refrained  from  all 
activities  described  in  §  111.42  and  that 
the  petitioner's  conduct  has  been 
exemplary  during  the  period  of 
disability.  The  Assistant  Commissioner 
will  also  give  consideration  to  the 
gravity  of  the  misconduct  which  gave 
rise  to  the  petitioner's  disability.  In  any 
case  in  which  the  misconduct  led  to 
pecuniary  loss  to  the  Government  or  to 
any  person,  the  Assistant  Commissioner 
will  also  take  into  account  whether  the 
petitioner  has  made  restitution  of  that 
loss. 

§111.80    [Reserved] 

§  1 1 1 .81     Settlement  and  compromise. 

The  Assistant  Commissioner,  with  the 
approval  of  the  Secretary  of  the 
Treasury,  may  settle  and  compromise 
any  disciplinary  proceeding  which  has 
been  instituted  under  this  subpart 
according  to  the  terms  and  conditions 
agreed  to  by  the  parties  including,  but 
not  limited  to,  the  assessment  of  a 
monetary  penalty  in  lieu  of  any 
proposed  suspension  or  revocation  of  a 
broker's  license  or  permit. 

Subpart  E — Monetary  Penalty  and 
Payment  of  Fees 

§  1 1 1 .91     Grounds  for  imposition  of  a 
monetary  penalty;  maximum  penalty. 

Customs  may  assess  a  monetary 
penalty  or  penalties  as  follows: 

(a)  In  the  case  of  a  broker,  in  an 
amount  not  to  exceed  an  aggregate  of 
$30,000  for  one  or  more  of  the  reasons 
set  forth  in  §§111.53  (a)  through  (f) 
other  than  those  Hsted  in  §  111.53(b)(3), 
and  provided  that  no  license  or  permit 
suspension  or  revocation  proceeding 
has  been  instituted  against  the  broker 
under  subpart  D  of  this  part  for  any  of 
the  same  reasons;  or 

(b)  In  the  case  of  a  person  who  is  not 
a  broker,  in  an  amoimt  not  to  exceed 
$10,000  for  each  transaction  or  violation 
referred  to  in  §  111.4  and  in  an  amount 
not  to  exceed  an  aggregate  of  $30,000  for 
all  those  transactions  or  violations. 

§  1 1 1 .92    Notice  of  monetary  penalty. 

If  assessment  of  a  monetary'  penalty 
under  §  111.91  is  contemplated. 
Customs  will  issue  a  written  notice 
which  advises  the  broker  or  other 
person  of  the  allegations  or  complaints 
against  him  and  explains  that  the  broker 
or  other  person  has  a  right  to  respond 
to  the  allegations  or  complaints  in 
writing  within  30  calendar  days  of  the 
date  of  mailing  of  the  notice.  The  port 


director  has  discretion  to  provide 
additional  time  for  good  cause. 

§  1 1 1 .93    Petition  for  relief  from  monetary 
penalty. 

A  broker  or  other  person  who  receives 
a  notice  issued  under  §  111.92  may  file 
a  petition  for  relief  from  the  monetary 
penalty  in  accordance  with  the 
procedures  set  forth  in  part  171  of  this 
chapter. 

§  1 1 1 .94    Decision  on  mortetary  penalty. 
Customs  will  follow  the  procedures 
set  forth  in  part  171  of  this  chapter  in 
considering  any  petition  for  relief  filed 
under  §  111.93.  After  Customs  has 
considered  the  allegations  or  complaints 
set  forth  in  the  notice  issued  under 
§  111.92  and  any  timely  response  made 
to  the  notice  by  the  broker  or  other 
person,  the  Fines,  Penalties,  and 
Forfeitures  Officer  will  issue  a  written 
decision  to  the  broker  or  other  person 
setting  forth  the  final  determination  emd 
the  findings  of  fact  and  conclusions  of 
law  on  which  the  determination  is 
based.  If  the  final  determination  is  that 
the  broker  or  other  person  is  liable  for 
a  monetary  penalty,  the  broker  or  other 
person  must  pay  the  monetary  penalty, 
or  make  arrangements  for  payment  of 
the  monetary  penalty,  within  60 
calendar  days  of  the  date  of  the  written 
decision.  If  payment  or  arrangements  for 
payment  are  not  timely  made,  Customs 
will  refer  the  matter  to  the  Department 
of  Justice  for  institution  of  appropriate 
judicial  proceedings. 

§  1 1 1 .95    Supplemental  petition  for  relief 
from  mortetary  penalty. 

A  decision  of  the  Fines,  Penalties,  and 
Forfeitures  Officer  with  regard  to  any 
petition  filed  in  accordance  with  part 
171  of  this  chapter  may  be  the  subject 
of  a  supplemental  petition  for  relief. 
Any  supplemental  petition  also  must  be 
filed  in  accordance  with  the  provisions 
of  part  171  of  this  chapter. 

§111.96    Fees. 

(a)  License  fee;  examination  fee: 
fingerprint  fee.  Each  applicant  for  a 
broker's  license  pursuant  to  §  11 1.12 
must  pay  a  fee  of  $200  to  defray  the 
costs  to  Customs  in  processing  the 
application.  Each  individual  who 
intends  to  take  the  written  examination 
provided  for  in  §  111.13  must  pay  a 
$200  examination  fee  before  taking  the 
examination.  An  individual  who 
submits  an  application  for  a  license 
must  also  pay  a  fingerprint  check  and 
processing  fee;  the  port  director  will 
inform  the  applicant  of  the  current 
Federal  Bureau  of  Investigation  fee  for 
conducting  fingerprint  checks  and  the 
Customs  fingerprint  processing  fee,  the 
total  of  which  must  be  paid  to  Customs 
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will 


before  further 
application 

(b)  Permit  ft 
permit  pursuaht 
an  application 
pennit  that 
law  or  otherwise 
by  a  fee  of 
processing 

(c)  User  fee. 
user  fee  of  $1 


ee 


DFOcessing  of  the 

occur. 

Each  application  for  a 

to  §  111.19,  including 
for  reinstatement  of  a 

revoked  by  operation  of 
must  be  accompanied 

to  defray  the  costs  of 


■$103 
the  application. 


25 


permit 
under  §  111. 
individual, 
corporate 
when  an  initia 
concurrently 
§  111.19(a) 
application  foi 
§111.19  (b)  or 
subsequent 
through  which 
the  permit  or 


Payment  of  an  annual 
is  required  for  each 
including  a  national  permit 
granted  to  an 
pajtnership,  association,  or 
brokjer.  The  user  fee  is  payable 
district  permit  is  issued 
V  rith  a  license  under 
upon  filing  the 
the  permit  under 
(f),  and  for  each 
calendar  year  at  the  port 
the  broker  was  gremted 
the  port  referred  to  in 


or 


ati 


§  111.19(f)(4)  in  the  case  of  a  national 
permit.  The  user  fee  must  be  paid  by  the 
due  date  as  published  annually  in  the 
Federal  Re^ster,  and  must  be  remitted 
in  accordance  with  the  procedures  set 
forth  in  §  24.22(i)  of  this  chapter.  When 
a  broker  submits  an  application  for  a 
permit  or  is  issued  an  initial  district 
permit  under  §  111.19,  the  full  $125 
user  fee  must  be  remitted  with  the 
application  or  when  the  initial  district 
permit  is  issued,  regardless  of  the  point 
during  the  calendar  year  at  which  the 
application  is  submitted  or  the  initial 
district  permit  is  issued.  If  a  broker  fails 
to  pay  the  annual  user  fee  by  the 
published  due  date,  the  appropriate  port 
director  will  notify  the  broker  in  writing 
of  the  failure  to  pay  and  will  revoke  the 
permit  to  operate.  The  notice  will 
constitute  revocation  of  the  permit. 

(d)  Status  report  fee.  The  status  report 
required  under  §  111.30(d)  must  be 


accompanied  by  a  fee  of  $100  to  defray 
the  costs  of  administering  the  reporting 
requirement. 

(e)  Method  of  payment.  All  fees 
prescribed  under  this  section  must  be 
paid  by  check  or  money  order  payable 
to  the  United  States  Customs  Service. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

4.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

5.  In  §  178.2,  the  table  is  amended  by 
revising  the  listing  for  Part  111  to  read 
as  follows: 

§178.2    Listing  of  0MB  control  numbers. 


19  CFR  sectijn 


Description 


0MB  control  No. 


Part  1 1 1 


Issuance  of  customs  broker  licenses  and  permits,  monitoring  performance  of  brokers 
in  conducting  customs  business,  and  institution  of  disciplinary  action  against  bro- 
kers. 


1515-0076  and  1515-0100. 


K«  lly. 


Raymond  W. 

Commissioner  o 

Approved:  M^ch 
John  P.  Simpso 
Deputy  Assistan 
|FR  Doc.  00-61 
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I  Customs. 
6.  2000. 


Secretary  of  the  Treasury. 
i  Filed  3-14-00;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


21  CFR  Part  5:  !4 


Ophthalmic 
New  Animal 
Solution 


and 


Drugs 


agency:  Food 
HHS. 
ACTION:  Final 


ind  Drug  Administration, 
lule. 


SUMMARY:  The 
Administration 
animal  drug 
approval  of  a 
application  (NKDA) 
Animal  Health 
provides  for 
of  milbemycin 
ear  mite  infestpt 
8  weeks  of 


Topical  Dosage  Form 
;  Milbemycin  Oxime 


Food  and  Drug 
(FDA)  is  amending  the 
re  gulations  to  reflect 
I  ew  animal  drug 

filed  by  Novartis 
US,  Inc.  The  NADA 
veterinary  prescription  use 
oxime  solution  to  treat 
ions  in  cats  and  kittens 
older. 


age  and 


DATES:  This  rule  is  effective  March  15, 

2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7540. 
SUPPLEMENTARY  INFORMATION:  Novartis 
Animal  Health  US,  Inc.,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300,  filed 
NADA  141-163  that  provides  for 
veterinary  prescription  use  of 
MILBEMITErr'^  Otic  Solution  (0.1 
percent  milbemycin  oxime)  for  the 
treatment  of  ear  mite  [Otodectes  cynotis) 
infestations  in  cats  and  kittens  8  weeks 
of  age  and  older.  Effectiveness  is 
maintained  throughout  the  life  cycle  of 
the  ear  mite.  The  NADA  provides  for 
use  of  one  0.25-milliliter  tube  per  ear  as 
a  single  treatment.  NADA  141-163  is 
approved  as  of  February  2,  2000,  and 
the  regulations  are  amended  in  21  CFR 
part  524  by  adding  new  §  524.1446  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  simimary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c){2)(F)(ii)),  this 
approval  for  non-food-producing 
animals  qualifies  for  3  years  of 
meirketing  exclusivity  beginning 
February  2,  2000,  because  the 
application  contains  substantial 
evidence  of  effectiveness  of  the  drug 
involved  or  any  studies  of  animal  safety 
required  for  approval  of  the  application 
and  conducted  or  sponsored  by  the 
applicant. 

FDA  has  determined  under  21  CFR 
25.33(d)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 
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List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  cuid  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  524.1446  is  added  to  read 
as  follows: 

§  524.1 446    Milbemycin  oxime  solution. 

(a)  Specifications.  Each  tube  contains 
0.25  milliliter  of  a  0.1  percent  solution 
of  milbemycin  oxime. 

(b)  Sponsor.  See  No.  058198  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use — (1)  Amount. 
One  tube  administered  topically  into 
each  external  ear  canal  as  a  single 
treatment. 

(2)  Indications  for  use.  For  the 
treatment  of  ear  mite  [Otodectes  cynotis) 
infestations  in  cats  and  kittens  8  weeks 
of  age  and  older.  Effectiveness  is 
maintained  throughout  the  life  cycle  of 
the  ear  mite. 

(3)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated:  March  2,  2000. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  00-6284  Filed  3-14-00;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  April  2000.  Interest 
assumptions  are  also  published  on  the 
PBGC's  web  site  {http://www.pbgc.gov). 

EFFECTIVE  DATE:  April  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005,  202-326-4024.  (ForTTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  l-800-877-«339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  {29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
aimuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during  April 
2000. 

For  annuity  benefits,  the  interest 
assumptions  will  be  7.10  percent  for  the 
first  25  years  following  the  valuation 
date  and  6.25  percent  thereafter.  The 
annuity  interest  assumptions  are 
unchanged  from  those  in  effect  for 
March  2000. 

For  benefits  to  be  paid  as  lump  sums, 
the  interest  assumptions  to  be  used  by 
the  PBGC  will  be  5.25  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  4.50  percent  during  the  seven- 


year  period  directly  preceding  the 
benefit's  placement  in  pay  status,  and 
4.00  percent  during  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  are  unchanged  from  those 
in  effect  for  March  2000. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  April  2000,  the  PBGC  finds  that 
good  cause  exists  for  making  the 
assimiptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subiects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341,  1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  78  is 
added  to  Table  II.  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  4044— Interest 
Rates  Used  to  Value  Annuities  and 
Lump  Sums 
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Table  I.— Annuity  Valuations 

[This  table  sets  foitti,  for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  ii,  i:,  '  *  *  ,  and  refen'ed  to  generally  as  i,)  assumed  to 
be  in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in 
the  columns  a  fjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


For  valuatic  n  dates  occurring  in  the  month — 


The  values  of  i,  are: 


fort  = 


fort  = 


fort  = 


April  2000 


.0710 


1-25 


.0625 


>25     N/A 


N/A 


[In  using  this  table 
nuity  rate  shal 
apply  from  the 
ferral  period  is 
years,  interest 
the  deferral 
ni — n;  years, 
mediate  annuitl 


Table  II.— Lump  Sum  Valuations 

(1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 

apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <  y  <  n,),  interest  rate  i,  shall 

valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de- 

y  years  (where  y  is  an  integer  and  n,  <  y  <  n,  +  n2).  interest  rate  i:  shall  apply  from  the  valuation  date  for  a  period  of  y — ni 

rate  ii  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 

is  y  years  (where  y  is  an  integer  and  y  >  ni  +  nj),  interest  rate  u  shall  apply  from  the  valuation  date  for  a  period  of  y— 

i|)terest  rate  i:  shall  apply  for  the  following  n^  years,  Interest  rate  ii  shall  apply  for  the  following  ni  years,  and  thereafter  the  im- 

rate  shall  apply.] 


period 


-or  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities  (percent) 

Rate  set 

ii 

12                        h                       n, 

C 

n  or  after            Before 

n2 

78 

• 

4-1-00               5-1-00 

*                 • 
5.25 

* 

4.50 

*                  •                  • 

4.00                   4.00                     7 

8 

Issued  in  Washiijgton,  DC,  on  this  3rd  day 
of  March  2000. 

David  M.  Strauss, 

Executive  Director. 
Corporation. 
[PR  Doc.  00-6312 
BtLUNG  cooe  770e-Ol(-P 
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DEPARTMENT  C  F 
Department  of  ttte 
32  CFR  Part  668 


DEFENSE 
Army 


Report  On  Use  < 
Federal  Entities 
Department  of 


Employees  of  Non- 
o  Provide  Services  to 
tHe  Army 


agency:  Office  o 
Secretary  of  the 
Reserve  Affairs), 
Assistant  Secretary 
(Acquisition, 
Department  of 
ACTION:  Interim 


the  Assistant 
J  jmy  {Manpower  and 
uid  Office  of  the 
of  the  Army 
ics  and  Technology, 
Army,  DoD. 


Log  ist 
th; 


rile. 


summary:  The 

requests  agency 
on  its  impl 
enacted  Section 
Department  of 
Act.  Section  343 
of  Defense  to  pro 
later  than  March 
summarizing  the 
and  indirect  labo  ■ 
performed  by 
services  to  the 


Ddpartment  of  the  Army 
a  nd  public  comments 
ement  ition  of  the  recently 
;43oftheFY2000 
D«  fense  Authorization 
lirects  the  Department 
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the  prior  fiscal  year  (FY  2000). 
categorized  by  federal  supply  class  or 
service  code,  appropriation  supporting 
the  services  and  major  orgemizational 
element  of  the  Depeulment  procuiring 
the  services.  Since  the  Fiscal  Year  to  be 
reported  upon  to  Congress  has  aheady 
commenced,  it  is  critical  that  this 
guidance  be  issued  effective 
immediately  to  avoid  extraordinary 
efforts  by  Government  and  contractor 
personnel  attempting  to  collect 
significant  reliable  data  retroactively. 

Section  2461(g)  of  title  10,  United 
States  Code,  requires  DoD  to  provide  an 
annual  report  to  Congress  on  the 
percentage  of  commercial  functions 
performed  by  contractors  as  compared 
to  in-house  employees.  Section  343 
provides  the  data  collection  framework 
for  the  Army  to  improve  the  accuracy 
and  credibility  of  its  reporting  imder 
section  2461(g)  of  title  10. 
DATES:  The  effective  date  for  this 
interim  rule  is  March  15,  2000.  Written 
comments  on  this  interim  rule  must  be 
submitted  not  later  than  May  15,  2000 
to  ensure  consideration. 
ADDRESSES:  Comments  concerning  this 
interim  rule  should  be  submitted  to  the 
Office  of  the  Assistant  Secretary  of  the 
Army  for  Manpower  &  Reserve  Affairs 
(ASA  (M&RA),  Attention  SAMR- 
FMMR,  Rm.  2A672,  Washington,  DC 
20310,  or  contact  the  following  persons 
by  e-mail  or  phone  as  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Anderson,  SAMR-FMMR,  Phone 


703-614-8247,  email: 
John.Anderson@hqda.army.mil;  or  John 
R.  Conklin,  SAAL-ZP,  e-mail: 
John.Conklin@sarda.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  Background:  This  interim  rule 
implements  section  343  of  the  FY  2000 
Department  of  Defense  Authorization 
Act,  Public  Law  106-65  and  10  U.S.C. 
2461(g).  In  February  1997,  the  Assistant 
Secretary  of  the  Army  (Manpower  and 
Reserve  Affairs)  included  the  reporting 
of  contractor  manpower  as  a  milestone 
required  to  remedy  a  finding  by  the 
Secretary  of  Defense  of  material 
weakness  in  manpower  requirements 
determination  within  the  Army  under 
the  Federal  Manager's  Financial 
Integrity  Act. 

2.  From  May  to  December,  1997,  the 
Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs)  and  the 
Assistant  Secretary  of  the  Army 
(Research,  Development,  and 
Acquisition)  participated  in  a  joint 
study  to  identify  and  estimate  the  work- 
year  equivalents  performed  by 
contractors  providing  services  to  the 
Department  of  the  Army  during  fiscal 
year  1996.  The  study  used  existing 
contract  reporting  systems,  manually 
accessible  data,  and  some  queries  to 
contractors,  to  identify  expenditures  on 
service  contracts  by  Federal  Supply 
Class  (FSC)  Service  code  function, 
organizational  name  and  unit 
identification  code  of  the  Army  element 
contracting  for  the  services,  and  the 
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appropriations  from  which  the 
contracted  services  were  funded. 

3.  The  study  sampled  approximately 
12.8  percent  of  the  service  contracts 
awarded  in  fiscal  year  1996  for  the 
purposes  of  obtaining  direct  and 
indirect  man-hours,  which  were  used  to 
develop  a  planning  factor  for  converting 
contract  expenditures  for  specific 
groupings  of  FSC  Service  code  functions 
into  work-year  equivalents  for  those 
functions.  A  commitment  was  made  to 
not  release  the  information  provided  by 
contractors  for  use  in  any  governmental 
audits  of  the  contractor  or  any  other 
governmental  purpose,  since  the 
information  was  being  used  solely  for 
the  purposes  of  improving  Army 
manpower  requirements  planning  and 
the  accuracy  of  the  report  required  by 
section  2461(g)  of  title  10.  (i.e.,  the 
information  provided  by  contractors  on 
a  voluntary  basis  was  treated  as 
proprietary  information). 

4.  The  contractor  manpower 
equivalent  model  developed  from  this 
study  was  presented  to  the  Chief  of  Staff 
of  the  Army  in  July  1998,  and  a  decision 
was  made  to  use  this  information  in  the 
Total  Army  Analysis,  the  Army's 
planning  process  for  determining  and 
prioritizing  its  manpower  requirements 
for  its  force  structure  and  infrastructure. 
The  estimated  level  of  contract  support 
of  an  Army  organization  within  a 
function  was  used  as  an  offset  for 
purposes  of  allocating  in-house 
resources  to  meet  that  organization's 
requirements.  The  estimated  level  of 
contract  support  of  an  Army 
organization  also  provided,  for  planning 
purposes,  a  gross  estimate  of  the 
organization's  total  capabilities  in 
various  war-fighting  and  non-war- 
fighting  scenarios. 

5.  The  contractor  work  year 
equivalents  estimated  from  this  model 
were  also  used  to  assist  in  establishing 
equitable  competition  targets  among 
different  Army  organizations  for 
purposes  of  implementing  Defense 
Reform  Initiative  Directive  20,  "Review 
of  Inherently  Governmental  Functions". 
Army  organizations  were  credited  with 
the  estimated  contractor  support  work- 
year  equivalents  for  purposes  of 
determining  the  percentage  of  the  in- 
house  workforce  in  that  organization 
that  would  be  potentially  subject  to 
competition  relative  to  the  same 
function  in  other  Army  organizations. 

In  January  1998  the  Army  compared 
Army  contractor  expenditures  reflected 
in  the  Defense  budget  with  the  level  of 
contract  manpower  used  as  the  basis  for 
estimating  the  contractor  percentage 
required  by  section  2461(g)  of  title  10. 
The  fiscal  year  1997  section  2461(g) 
report  for  the  Army  reported  44,000 


contract  manpower  equivalents  (CMEs), 
as  compared  with  over  $21  billion  in 
service  contracts  awarded  by  Army 
contracting  offices  during  the  same 
period.  While  recognizing  that  a  small 
percentage  of  those  services  may  not 
have  been  reportable  under  the  CME 
report,  the  Army  leadership  determined 
to  use  the  more  comprehensive  and 
credible  Contractor  Manpower 
Equivalent  model  developed  for  its 
Total  Army  Analysis  as  a  basis  for  the 
FY  1998  2461(g)  report  as  an  interim 
measure  until  a  more  accurate  data 
collection  methodology  was  established. 
(As  a  result,  the  Army  reported  269,000 
CMEs  in  its  fiscal  year  1998  report,  as 
compared  to  $24  billion  service  contract 
expenditures,  thereby  reducing  the 
questionable  disparity  between  contract 
expenditures  and  CMEs  reported  in  the 
fiscal  year  1997  report.) 

6.  Implementation:  It  has  been 
determined,  after  a  review  of  numerous 
alternatives  and  Army  lessons-learned, 
that  the  only  way  to  collect  the  required 
information  economically,  in  a  timely 
way,  accurately  and  credibly,  with  the 
least  burden  on  the  public  and  expense 
to  the  Government,  is  to  request 
contemporaneous  submission  directly 
from  affected  contractors.  Accordingly, 
the  Army  will  direct  Army  contracting 
officers  to  include  in  new  solicitations 
and  contracts,  and  any  existing  contract 
bilaterally  modified,  a  requirement  that 
contractors  providing  services  to  the 
Army  identify,  itemize  and  report  their 
direct  labor  hours  of  support  and 
provide  a  related  composite  indirect 
labor  rate  so  that  we  might  estimate  the 
relevant  indirect  hours.  This  submission 
is  expected  to  be  coincident  with 
requests  for  payment  (e.g.,  contract 
vouchers,  invoices,  or  requests  for 
progress  payments).  The  information 
obtained  will  be  transmitted  directly  to 
the  Office  of  the  Assistant  Secretary  of 
the  Army  (Manpower  and  Reserve 
Affairs).  For  security  and  convenience, 

a  secine  web  site  will  be  established  for 
this  pinpose.  This  reporting 
requirement  is  not  viewed  as  violating 
the  objectives  of  performance  based 
contracting  since  the  reported  labor 
hours  are  neither  being  requested  for, 
nor  viewed  as  a  basis  for,  payment 
under  the  contract,  but  rather,  are  to  be 
provided  to  meet  Congressional 
reporting  requirements  and  for  internal 
Governmental  manpower  planning  and 
management  uses  only. 

7.  Tne  reporting  requirement  has  been 
tailored  as  narrowly  as  possible  to 
comply  with  the  law,  allow  the 
acquisition  of  useful  data,  and  minimize 
any  undue  workload  on  respondents.  It 
will  be  applied  prospectively  (i.e.,  to 
solicitations  issued  and  contracts 


awarded  (or  modified,  in  the  case  of 
existing  contracts)  after  the  effective 
date  of  this  interim  rule);  for  reporting 
contemporaneous  with  normal  billings 
by  the  contractor  (and  consistent  with 
contractor  accrual  and  allocation 
practices  and  systems),  so  as  to 
minimize  the  impact  on  contractor 
operations  and  administrative  costs,  and 
to  allow  uniform  reporting.  However 
respondents  under  preexisting  contracts 
modified  during  this  period,  will  be 
asked  to  report  from  October  1,  1999,  or 
the  date  the  contract  action  began, 
whichever  is  later. 

8.  Reporting  will  not  be  required  if  a 
contractor  does  not  have  an  internal 
system  for  aggregating  billable  hours  in 
the  direct  and  indirect  pools  and  does 
not  otherwise  have  to  provide  this 
information  to  the  Government.  We 
believe  that  a  global  requirement  to 
identify,  collect,  validate  and  report  this 
information  after  the  fact  (e.g.,  at  the 
end  of  the  fiscal  year)  would  necessitate 
burdensome  additional  record  keeping 
and  administrative  efforts  by  contractors 
and  Government  personnel  and  would 
significantly  degrade  the  quality  and 
usefulness  of  the  information  collected. 
On  the  other  hand,  it  is  reasonable  and 
not  an  undue  burden  on  a  contractor  to 
provide  labor  hoin  information  at  the 
time  that  the  contractor  has  readily 
available  the  labor  hour  records  used,  as 
a  basis  for  meeting  its  payroll  or 
charging  the  goverrunent  for  its  services 
(or  for  tax  purposes,  or  cost  allocation 
in  accordance  with  Generally  Accepted 
Accounting  Principles  and  practices). 

9.  Consistent  with  the  above,  the 
reporting  requirement  will  not  be 
mandated  under  the  following 
categories  of  contracts  and  situations: 

a.  Contracts  awarded  under  the 
authority  of  Part  12  of  the  Federal 
Acquisition  Regulations  (FAR). 

b.  Contracts  valued  at  $100,000  or 
below. 

c.  When  a  contractor  does  not  have  an 
internal  system  for  aggregating  billable 
hours  in  the  direct  and  indirect  pools, 
or  an  internal  payroll  accounting 
system,  and  does  not  otherwise  have  to 
provide  this  information  to  the 
Government. 

d.  Contracts  awarded  by  the  Army 
contracting  office  solely  as  a  contracting 
agent  in  support  of  non-Army 
customer(s).  (We  are  interested  in  labor 
hour  data  in  support  of  Army  at  this 
time.  (If  the  name  and  address  of  the 
organization  receiving  the  benefit  of  the 
services  is  an  Army  organization,  then 
the  labor  hour  data  is  reportable  as  an 
Army  requirement,  even  though  the 
appropriations  funding  all  or  part  of  the 
requirement  are  not  Army 
appropriations). 
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Needs  and  Uses:  Section  343  of  the 
FY2000  National  Defense  Authorization 
Act;  Section  2461(g)  of  Title  10;  and  the 
Total  Army  Analysis.  Army  requires 
contract  manpower  data  to  remedy  its 
declared  material  weakness  in 
manpower  requirements  determinations 
and  to  improve  the  accuracy  of  related 
reports  to  Congress.  Data  will  be  used  in 
the  Total  Army  Analysis  force  structure 
planning.  Functional  Area  Assessments, 
and  to  support  HQDA  decision-making. 
Data  will  also  provide  a  more  complete 
picture  of  organizations,  functions  and 
capabilities  in  war  fighting  and  non-war 
fighting  scenarios. 

Affected  Public:  Primarily  business  or 
other  for  profit. 

Annual  Burden  Hours:  33,928. 

Number  of  Respondents:  7,400. 

Responses  Per  Respondent:  55.24. 

Average  Per  Respondent:  .083  hours. 

Frequency:  Contemporaneous  with 
submission  of  requests  for  payment 
(vouchers,  invoices  or  requests  for 
progress  payment),  usually  monthly 
(dependent  on  contractor's  internal 
systems  for  allocating  costs  and  contract 
requirements). 

B.  Regulatory  Flexibility  Act 

The  rule  does  not  require  the 
preparation  of  a  regulatory  flexibility 
analysis  since  it  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  (i.e. 
small  and  small  disadvantaged 
businesses). 

C.  Unfunded  Mandates  Act 

The  rule  does  not  impose  an 
enforceable  duty  among  small 
governments  (i.e.  States  and  local 
governments). 

D.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  the  reporting  provisions  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
Number  0702-0112,  with  an  expiration 
date  of  August  31,  2000. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act,  the  Office  of  the 
Assistant  Secretary  of  the  Army  for 
Manpower  &  Reserve  Affairs  (ASA 
(M&RA))  announces  a  public 
information  collection  requirement  as 
described  in  this  rule  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on  (1)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimates  of  burden  of  the 


information  collection;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  on  these  requirements 
should  be  submitted  to  the  Office  of  the 
Assistant  Secretary  of  the  Army  for 
Mcmpower  &  Reserve  Affairs  (ASA 
(M&RA)),  Attention:  SAMR-FMMR,  Rm. 
2A672,  Washington,  DC  20310-0111. 
When  the  Department  of  the  Army 
promulgates  the  Final  Rule,  the 
Department  will  also  respond  to 
comments  or  the  public  regarding  the 
information  collection  provision 
requirements  of  the  rule. 

E.  Executive  Order  12866  (Regulatory 
Planning  and  Review 

This  is  not  a  significant  regulatory 
action  in  that  it  is  not  likely  to  result  in 
a  rule  that  will  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  productivity,  the 
environment,  public  health  or  safety. 

F.  Executive  Order  13132  (Federalism) 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
have  little  or  no  direct  effect  on  States 
or  local  governments. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office  (GAO) 

Pinsuant  to  5  U.S.C,  Chapter  8,  the 
rule  will  be  forwarded  to  both  Houses 
of  Congress  and  the  GAO  in  the  final 
rule  announcement  together  with  the 
GAO  prescribed  special  reporting  form 
for  this  purpose. 

List  of  Subjects  in  32  CFR  Part  668 

Government  contracts.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Subchapter  L  consisting 
of  part  668  is  added  to  32  CFR  chapter 
V  to  read  as  follows: 

SUBCHAPTER  L— ARMY 
CONTRACTING 

PART  668— CONTRACTOR  MANHOUR 
REPORTING  REQUIREMENT 

Sec. 

668.1  General. 

668.2  Contract  administration  data. 

Authority:  Sec.  343  of  Pub.  L.  106-65,  113 
Stat.  569  (10  U.S.C.  2461(g)). 

§668.1     General. 

(a)  Purpose.  This  part  sets  forth 
policies  and  procedures  for  reporting 
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requirements  on  labor  work  year 
equivalents  performed  by  contractors  in 
support  of  the  Army. 

(b)  Applicability.  This  requirement 
applies  to  all  Department  of  the  Army 
agencies,  commands,  and  activities. 

(1)  The  following  applies  to  all  Army 
solicitations  issued  and  contracts 
awarded,  and  to  all  bilateral 
modifications  of  existing  Army 
contracts,  after  March  15,  2000  except 
the  following: 

(i)  Contracts  awarded  under  the 
authority  of  Part  12  of  the  Federal 
Acquisition  Regulation  (48  CFR  part  12). 

(ii)  Contracts  valued  at  $100,000  or 
below. 

(iii)  When  the  contractor  does  not 
have  an  internal  system  for  aggregating 
billable  hours  in  the  direct  and  indirect 
pools,  or  an  internal  payroll  accounting 
system,  and  does  not  otherwise  have  to 
provide  this  information  to  the 
Government. 

(iv)  Contracts  awarded  by  the  Army 
contracting  office  solely  as  a  contracting 
agent  in  support  of  non-Army 
customer{s). 

(2)  We  are  interested  in  labor  hoiu 
data  in  support  of  Army  at  this  time.  For 


this  purpose,  if  the  name  and  address  of 
the  organization  receiving  the  benefit  of 
the  services  is  an  Army  organization, 
then  the  labor  hour  data  is  reportable  as 
an  Army  requirement,  even  though  the 
appropriations  funding  all  or  part  of  the 
requirement  are  not  Army 
appropriations. 

§  668.2    Contract  administration  data. 

The  requirement  in  this  section  will 
be  cited  in  Part  I — The  Schedule,  in 
Section  G,  Contract  Administration 
Data,  or  its  equivalent,  in  solicitations  or 
contracts  not  employing  the  standard 
contract  format: 

(a)  Report  on  Use  of  Employees  of 
Non-Federal  Entities  to  Provide  Services 
to  Department  of  the  Army.  The 
contractor  is  required  to  submit  direct 
labor  hours  and  a  relevant  composite 
indirect  labor  rate  associated  with  the 
reporting  period  (generally 
contemporaneous  with  submission  of  a 
request  for  payment  (e.g.,  voucher, 
invoice  or  request  for  progress 
payment)).  The  composite  indirect  labor 
rate  will  be  used  to  grossly  calculate  the 
niunber  of  indirect  hours  associated 
with  services  reported  in  each  period. 


(b)  The  information  submitted  will  be 
treated  as  contractor  proprietary 
information  when  associated  with  a 
contractor  name  or  contract  number. 
The  Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs)  will 
oversee  the  aggregation  of  this 
information  and  will  exclude  contract 
number  and  contractor  name  from  any 
use  of  this  data.  The  planning  factor(s) 
derived  from  this  data  by  ASA  (M&RA) 
and  its  contract  support  (if  any)  will  be 
used  solely  for  manpower  planning 
purposes  and  will  not  be  applied  to 
specific  acquisitions.  Detailed  data  by 
contract  number  and  name  will  not  be 
released  to  any  other  governmental 
entity  other  than  ASA  (M&RA)  and  will 
only  be  used  for  the  stated  purposes 
(reporting  and  plaiming). 

(c)  Reporting  format:  The  information 
required  should  be  reported 
electronically  to  the  M&RA  data 
collection  point.  The  following 
information,  per  contract  and/or  task/ 
delivery  order,  will  be  needed  to 
complete  all  of  the  data  fields  under  this 
data  collection  program: 
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CONTRACTOR  NAME  AND  ADDRESS  . 

CONTRACT  NUMBER  (INCLUDE  TASK/DELIVERY  ORDER  NUMBER) . 

TOTAL  jESTIMATED  CONTRACT  OR  TASK/ DELIVERY  ORDER  VALUE  . 

DIRECT  LABOR  HOURS  EXPENDED  DURING  REPORTING  PERIOD:   (ALSO 
INCLUpE  ESTIMATED  VALUE,  INCLUDING  ALL  LOADINGS  (needed  for  final 

data  rjeconciliation  by  Army))  Est'd.  Value  . 

CONTRACT  LINE  ITEM  NUMBER  (S)  (CLIN)  (S)  (as 

applicable) . 

FEDERAL  SUPPLY  CLASS  OR  SERVICE  CODE  relevant  to  the  services 

reported  (if  you  do  not  have  this  information,  it  can  be  found 

at :   h ttp : / /webl . whs . osd . mil/peidhome/guide/mn02 /SECTl . HTM; 

The  entire  Procurement  Coding  Manual  is  at: 

http: //webl. whs. osd.mil/peidhome/guide/mn02/mn02 .htm;  select  the. 

most  appropriate  code  for  the  predominant  services  reported  per 

contrajct  or  order,  and  CLIN  when  applicable)  .   If  you  are 

supporiting  an  R&D  organization,  as  opposed  to  performing  R&D, 

please  use  the  "Other  Services  and  Construction  Codes".   Please 

do  not  use  the  "Supplies  and  Equipment  Codes"  but  find  the 

closesjt  fit  in  Part  B,  "Other  Services  and  Construction". 

ARMY /E^D/ PURCHASE  REQUEST/ PROCUREMENT  REQUISITION 

NUMBER/ PROCUREMENT  WORK  DIRECTIVE  NUMBER  (PR&C,  PWD,  etc.)  (from 

Contract  or  Task/ Delivery  Order  award  document  . 

APPROPRIATION  DATA  PERTAINING  TO  THE  SPECIFIC  CONTRACT  OR 
TASK/DELIVERY  ORDER  (if  multiple  appropriation,  by  CLIN,  when 

applicable)  and  ESTIMATED  VALUE  FOR  EACH 

APPROPRIATION  (needed  for  final  data  reconciliation 

with  Diefense  Finance  and  Accounting  System  data)  . 

PERIOD  FOR  WHICH  THIS  DATA  PERTAINS  (e.g.,  from  01  Nov  1999  to  30 

Nov  1999) . 

FROM:   Mo /Day /Year 

TO:   Mo/Day/Year 

[NOTE:    For  preexisting  contracts,  the  first  report  should  start 

01  Oct  1999,  or  start  of  the  contract,  whichever  is  later] 

RELEVANT  COMPOSITE  INDIRECT  LABOR  RATES  FOR  THE  SERVICES  AND 

PERIODj  REPORTED  (One  composite  indirect  labor  rate  will  be  used 

to  estjimate  the  number  of  indirect  hours  and  a  second  composite 

:t  labor  rate  will  be  used  to  estimate  the  value  of 

:t  hours  (needed  for  data  quality  control  and 

ilization) 

ID  ADDRESS  OF  ARMY  ORGANIZATION  SUPPORTED  (immediate  Army 

»r  receiving/reviewing  work) . 

ID  ADDRESS  OF  CONTRACTING  OFFICE  (office  that  issued  the 

Contraict  or  Task/Delivery  Order)  . 

CONTRACTOR  POC,  PHONE  NUMBER,  E-MAIL  ADDRESS  (will  only  be  used 
to  contact  the  respondent  for  clarification  regarding  data 
submission)  . 


BtLLING  CODE  371(M)»  C 
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(d)  The  information  required  shadl  be 
reported  electronically  to  the  ASA 
(M&RA)  data  collection  point  at  the 
following  secure  web  site  drawing  on 
the  relevant  data  elements  cited  in 
paragraph  (c)  of  this  section:  http:// 
contractormanpower.us.army.mil 

Robert  Bartholomew  III, 

Acting  Deputy  Assistant  Secretary  (Force 
Management,  Manpower  and  Resources). 

Kenneth  J.  Oscar, 

Deputy  Assistant  Secretary  of  the  Army 

{Procurement}. 

[FR  Doc.  00-6336  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  3710-08-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  410 

[HCFA-1813-F] 

RIN  0938-AJ87 

Medicare  Program;  Coverage  of,  and 
Payment  for,  Paramedic  Intercept 
Ambulance  Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  responds  to 
public  comments  received  on  a  final 
rule  with  comment  period  published  on 
January  25,  1999  that  implemented 
section  4531(c)  of  the  Balanced  Budget 
Act  of  1997  concerning  Medicare 
coverage  of,  and  payment  for,  peiramedic 
intercept  ambulance  services  in  niral 
communities.  It  also  implements  section 
412  of  the  Medicare,  Medicaid,  and 
State  Children's  Health  Insurance 
Programs  Balanced  Budget  Refinement 
Act  of  1999  by  adding  a  new  definition 
of  a  rural  area. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  April  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Niemann,  (410)  786-4569. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  general.  Medicare  payment  for 
ambulance  services  provided  in 
accordance  with  section  1861(s){7)  of 
the  Social  Security  Act  (the  Act)  may  be 
made  only  to  the  ambulance  supplier 
furnishing  the  ambulance  transport. 
Paramedic  intercept  services  are 
advanced  life  support  (ALS)  services 
delivered  by  paramedics  who  furnish 
services  separately  from  the  agency  that 
furnishes  the  ambulance  transport. 


Except  in  the  very  limited 
circumstances  described  below. 
Medicare  program  payment  for  these 
services  may  be  made  only  to  the 
ambulance  company  furnishing  the 
ambulance  transport.  Paramedic 
intercept  services  are  most  often 
furnished  for  an  emergency  ambulance 
transport  in  which  a  local  volunteer 
ambulance  that  can  furnish  only  basic 
life  support  (BLS)  services  is  dispatched 
to  transport  a  beneficiary.  If  the 
beneficiary  needs  ALS  services  (such  as 
EKG  monitoring,  chest  decompression, 
or  rV  therapy),  another  agency  (typically 
a  hospital  or  proprietary  emergency 
medical  service)  dispatches  a  paramedic 
to  meet  the  BLS  ambulance  at  the  scene 
or  enroute  to  the  hospital.  The  ALS 
paramedics  then  furnish  the  ALS 
services  to  the  beneficiary.  This  tiered 
approach  to  life-saving  may  be  cost 
effective  in  some  areas  because  most 
volunteer  ambulances  do  not  charge  for 
their  services,  and  one  pau-amedic 
service  can  cover  many  communities. 

A.  Balanced  Budget  Act  of  1997 

Section  4531(c)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  provided  that 
the  Secretary  could  include  limited 
coverage  of  these  intercept  services 
furnished  in  a  rural  area:  that  is, 
payment  may  be  made  directly  to  the 
agency  furnishing  the  paramedic  service 
in  a  rural  area.  The  services,  however, 
are  covered  only  if  they  are  furnished 
under  contract  with  one  or  more 
volunteer  ambulance  services  and  they 
are  medically  necessary  based  on  the 
condition  of  the  beneficiary  receiving 
the  ambulance  service.  In  addition,  by 
law,  the  volimteer  ambulance  service 
involved  must  meet  all  of  the  following 
requirements: 

•  Furnish  only  BLS  services  at  the 
time  of  the  intercept. 

•  Be  prohibited  Dy  State  law  from 
billing  for  any  service. 

Finally,  the  entity  furnishing  the  ALS 
paramedic  intercept  service  must  meet 
the  following  requirements: 

•  Be  certified  as  qualified  to  furnish 
the  ambulance  services  under  the 
Medicare  program  (including 
compliance  with  State  laws  and 
regulations). 

•  Bill  all  recipients  wHo  receive  ALS 
paramedic  intercept  services  from  the 
entity,  regardless  of  whether  or  not 
those  recipients  are  Medicare 
beneficiaries. 

B.  The  Final  Rule  with  Comment  Period 

On  January  25, 1999,  we  published  a 
final  rule  with  comment  period  in  the 
Federal  Register  (64  FR  3637),  which,  in 
part,  revised  42  CFR  410.40  to 
implement  section  4531(c)  of  the  BBA. 


In  implementing  the  law,  we  defined 
"rural  area"  in  the  same  way  it  is 
defined  for  purposes  of  the  Medicare 
hospital  inpatient  prospective  payment 
system  under  section  1886(d)(2)(D)  of 
the  Act  and  in  regulations  at  §  412.62(f). 
That  is,  a  rural  area  is  any  area  outside 
of  a  Metropolitan  Statistical  Area  (MSA) 
or  New  England  County  Metropolitan 
Area  as  defined  by  the  Office  of 
Management  and  Budget. 

Although  it  provided  the  Secretary 
with  the  authority  to  cover  paramedic 
intercept  services  under  certain 
conditions,  section  4531(c)  of  the  BBA 
did  not  specify  what  the  payment 
should  be  for  those  services.  After 
considering  several  options,  we  decided 
to  pay  for  paramedic  intercept  services 
based  on  the  difference  between  the 
ALS  payment  rate  and  the  BLS  payment 
rate  for  each  carrier's  geographic  pricing 
locality.  We  believed  that  this  option 
balanced  considerations  for  access  to 
care  and  consistency  with  current 
ambulance  payment  policy.  We  would 
be  providing  the  intercept -company 
with  a  reasonable  payment  while  not 
providing  the  same  amount  of  payment 
that  we  generally  would  provide  to  an 
ambulance  company  that  furnishes  both 
the  transport  and  the  paramedic  service. 
We  reasoned  that  if  we  paid  the 
difference  between  the  ALS  and  BLS 
rates  to  the  intercept  company,  we 
would  be  acknowledging  the  BLS  rate 
that  would  have  been  paid  to  the 
volunteer  company  had  it  been 
permitted  by  the  State  to  bill  the 
program  for  the  transport. 

C.  Balanced  Budget  Refinement  Act  of 
1999 

Section  412  of  the  Medicare, 
Medicaid,  and  State  Children's  Health 
Insurance  Programs  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  (Pub.  L. 
106-113),  enacted  on  November  29, 
1999,  amends  section  4531(c)  of  the 
BBA.  Section  412  states"*   *  *  an  area 
shall  be  treated  as  a  rural  area  if  it  is 
designated  as  a  rural  area  by  any  law  or 
regulation  of  the  State  or  if  it  is  located 
in  a  rural  census  tract  of  a  metropolitan 
statistical  area  (as  determined  under  the 
most  recent  Goldsmith  Modification, 
originally  published  in  the  Federal 
Register  on  February  27,  1992,  (57  FR 
6725))."  (The  Goldsmith  Modification  is 
a  methodology  to  identify  small  towns 
and  rural  areas  within  large 
metropolitan  coimties  that  are  isolated 
from  central  areas  by  distance  or  other 
features.  This  Modification  has  been 
useful  for  expanding  the  eligibility  for 
Federal  programs  that  asaist  rural 
populations  to  include  isolated  rural 
populations  of  large  metropolitan 
counties). 
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n.  Discussion  of  Public  Comments 


In  response  to 
comment  period 
25,  1999,  we 
1 75  comments 
suppliers  and 
Medicare 
members  of  the 
of  the  comments 
nearly  identical, 
responses  are  set 


the  final  rule  with 
published  on  January 
rec«  ived  approximately 
fr  }m  ambulance 
th(  lir  employees, 
benefic  iaries,  and  two 

Congress.  The  majority 
were  identical  or 
The  comments  and 
forth  below: 


A.  Definition  ofl  ural  Area 

Comment:  Con  imenters  stated  that 
using  a  rural  defi  aition  based  on  MSAs 
and  non-MSAs  m  as  not  appropriate  in 
the  context  of  am  bulance  services.  The 
conmienters  poii  ted  out  that,  in  large 
urban  counties,  r  lany  areas  are  very 
rural  in  nature.  B  ecause  of  the  distance 
between  these  "r  jral"  areas  in  an  MSA 
and  the  nearest  a  jpropriate  hospital, 
paramedic  interc  ipt  services  delivered 
in  these  rural  are  is  are  just  as  worthy  of 
being  recognized  as  those  delivered  in  a 
rural  county. 

The  commente  rs  suggested 
alternatives  that  ncluded:  (1)  the  area 
where  services  aj  e  furnished  meets 
either  the  non-M  5A  criterion  or  is 
located  in  a  rural  area  as  defined  by  the 
Census  Bureau;  ( !)  setting  some  other 
population  density  criterion;  or  (3) 
considering  drivi  ng  distance. 

Some  commen  ers  stated  that  the 
paramedic  interc  jpt  provision  should 
not  be  limited  to  rural  areas  because  this 
service  is  needed  everywhere,  not  just 
in  rural  areas. 

Response:  Sect  on  4531(c)  of  the  BBA, 
as  amended  by  s(  ction  412  of  the  BBRA, 
specifically  limit !  coverage  of  this 
service  to  rural  aj  eas;  therefore,  we 
cannot  extend  thi  s  paramedic  intercept 
provision  to  all  a  eas.  In  accordance 
with  the  provisiois  of  section  412  of  the 
BBRA,  we  are  re\  ising  the  definition  of 
"rural  area"  in  §  H0.40(c)(l).  For  this 
purpose,  an  area  vill  be  treated  as  a 
rural  area  if  it  is  (  esignated  as  a  rural 
area  by  any  law  c  r  regulation  of  the 
State  or  if  it  is  lo<  ated  in  a  rural  census 
tract  of  a  metropc  litan  statistical  area  (as 
determined  unde  r  the  most  recent 
Goldsmith  Modii  cation,  originally 
published  in  the  federal  Register  on 
February  27,  199!  (57  FR  6725)). 

Comment:  Son  e  commenters  inquired 
whether  the  rura  criteria  would  be 
applied  to  the  lot  ation  from  which  the 
beneficiary  is  trai  isported  (that  is,  pick- 
up point)  or  the  1  jcation  of  the  garage 
for  the  intercept !  ervices  vehicle.  One 
commenter  sugge  sted  that  coverage  be 
limited  to  a  servi  ;e  furnished  in  whole 
or  in  part  in  a  rui  al  area  regardless  of 
the  location  of  th }  garage  housing  the 
vehicle  used  by  t  le  paramedic. 


Response:  We  are  applying  the  rural 
area  criteria  to  the  location  from  which 
the  beneficiary  is  transported,  that  is, 
the  location  of  the  beneficiary  at  the 
time  the  ambulance  or  the  paramedic 
intercept  encounters  the  beneficiary, 
whichever  occurs  first. 

Comment:  Some  commenters  stated 
that  the  paramedic  intercept  provision 
in  the  BBA  is  not  fair  because  it  requires 
that  the  volunteer  BLS  ambulance  be 
prohibited  by  State  law  from  billing 
anyone  for  its  services  and  that  the  only 
State  with  such  a  law  is  New  York. 
Therefore,  no  suppliers  in  States  other 
than  New  York  can  qualify  for  this 
benefit.  The  commenters  stated  that  we 
should  implement  this  provision 
everywhere  in  the  coimtry  equitably  or 
not  implement  it  at  all. 

Response:  The  statute  clearly  defines 
the  conditions  under  which  Medicare 
may  cover  paramedic  intercept  services. 
Section  4531(c)  of  the  BBA  states  that 
the  volunteer  ambulance  service 
involved  in  the  intercept  service  must 
be  prohibited  by  State  law  from  billing 
for  any  services.  Therefore,  we  have  no 
discretion  to  broaden  its  application. 
The  Congress  gave  the  Secretary 
authority  to  implement  the  paramedic 
intercept  provision  only  under  the 
conditions  set  forth  in  the  law.  Thus,  we 
believe  our  implementation  of  the 
provision  is  appropriate. 

B.  Payment  for  Paramedic  Intercept 
Services 

Comment:  We  received  numerous 
comments  on  the  payment  rate  that  we 
established  for  paramedic  intercept 
services.  Some  commenters  believed 
that  we  should  pay  the  cost  or 
reasonable  charge  of  the  service.  Others 
suggested  we  pay  the  full  ALS  rate.  In 
addition,  commenters  suggested  we  pay 
for  paramedic  intercept  mileage. 
Finally,  one  commenter  believed  that 
we  should  pay  on  a  State-wide  basis 
rather  than  on  an  individual  carrier 
locality  basis. 

Response:  Based  on  the  comments,  we 
are  revising  the  pa3:ment  methodology 
for  paramedic  intercept  services 
(§  405.502).  Rather  than  basing  the 
payment  on  the  ALS  rate  minus  the  BLS 
rate,  we  will  use  the  ALS  rate  minus  40 
percent  of  the  BLS  rate.  In  the  case  of 
ALS  intercept  services,  a  full  ALS 
service  is  being  furnished  except  that 
the  BLS  ambulance  cannot  charge  for 
the  portion  of  the  service  it  furnishes.  In 
particular,  the  paramedic  drives  a 
"fly car"  to  the  scene  where  the  BLS 
crew  is  waiting  with  the  beneficiary.  (A 
"flycar"  is  the  special  vehicle  that  a 
paramedic  drives  to  the  BLS  ambulance 
and  that  contains  necessary  medical 
supplies  with  which  a  BLS  ambulance 


is  not  equipped.)  The  paramedic 
transfers  supplies  and  equipment  from 
the  flycar  to  Uie  BL.S  ambulance  and 
treats  the  beneficiary  while  the  BLS 
ambulance  crew  drives  the  ambulance 
to  the  hospital.  Because  the  BLS 
ambulance  service  is  volunteer  and 
cannot  charge,  we  need  to  estimate  the 
percentage  of  the  service  that  is 
nonreimbursable.  We  estimate  that  the 
amoimt  of  the  service  that  is  furnished 
by  the  BLS  volunteer  ambulance  is  the 
nonlabor  portion  of  the  BLS  ambulance 
service,  which  is  about  40  percent  of  the 
total  BLS  payment  allowance.  The 
difference  between  the  ALS  payment 
rate  and  the  BLS  payment  rate  that  we 
are  paying  is  our  estimate  of  the 
reimbursable  costs  of  the  equipment  and 
supplies  furnished  by  the  paramedic  as 
well  as  the  labor  portion  that  we  are 
attributing  to  the  paramedic  intercept 
services.  In  addition,  for  administrative 
simplicity  and  equity  of  payment,  we 
are  establishing  the  rate  on  a  carrier- 
wide  basis,  by  using  the  median 
allowance  from  all  localities  within  the 
individual  carrier's  jurisdiction.  We  are 
not  paying  mileage  for  the  pareunedic 
intercept  because  the  intercept  vehicle 
is  not  used  to  transport  the  beneficiary 
and  Medicare  covers  only  the  mileage 
incurred  to  transport  the  beneficiary. 

Comment:  A  commenter  stated  that 
the  statute  requires  mandatory 
assignment  of  benefits  for  ambulance 
services  effective  January  1 ,  2000.  This 
mandatory  assignment  would  not  allow 
the  ALS  intercept  provider  to  recoup  its 
cost  from  the  beneficiary  if  the  payment 
allowance  remained  less  than  the  cost  of 
furnishing  the  service. 

Response:  The  mandatory  assignment 
provision  in  the  statute  coincides  with 
implementation  of  the  ambulance  fee 
schedule,  which  is  currently  being 
developed  by  a  negotiated  rulemaking 
committee.  Mandatory  assignment  will 
not  be  implemented  until  payment 
imder  the  fee  schedule  is  implemented. 

We  note  that,  while  this  final  rule  sets 
forth  a  payment  rate  for  paramedic 
intercept  services  in  accordance  with 
the  authority  in  section  4531(c)  of  the 
BBA.  section  4531(b)  of  the  BBA 
requires  the  establishment  of  a  fee 
schedule  for  Medicare  ambulance 
services  by  negotiated  rulemaking.  This 
negotiated  rulemaking  process  is 
ciurently  underway  and  may  result  in  a 
different  payment  rate  from  that 
provided  in  this  final  rule.  We  will  set 
forth  any  new  payment  rate  in  the 
proposed  rule  that  includes  other 
provisions  for  the  ambulance  fee 
schedule.  The  subsequent  final  rule 
would  supercede  the  provisions  of  this 
paramedic  intercept  final  rule. 
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Finally,  this  rule  affects  only  those 
paramedic  intercept  services  that  may 
be  billed,  and  paid,  by  Medicare  directly 
to  the  intercept  provider.  This  rule  will 
not  affect  any  private  arrangements 
between  any  BLS  ambulance  suppliers 
and  providers  of  ALS  services. 

HI.  Provisions  of  the  Final  Rule  for 
Paramedic  Intercept  Ambulance 
Services 

Currently,  under  §  410.40(c), 
Medicare  covers  paramedic  intercept 
services  if  they  are  furnished  in  a  rural 
area  as  defined  in  §  412.62(f).  We  are 
revising  §  410.40(c)  to  state  that  to 
qualify  for  Medicare  coverage, 
paramedic  intercept  services  must  be 
furnished  in  an  area  that  is  designated 
as  a  rural  area  by  any  law  or  regulation 
of  the  State  or  that  is  located  in  a  rural 
census  tract  of  a  metropolitan  statistical 
area  (as  determined  under  the  most 
recent  Goldsmith  Modification, 
originally  published  in  the  Federal 
Register  on  Friday,  February  27,  1992 
(57  FR  6725)). 

Additionally,  we  are  revising  the 
methodology  for  determining  the 
payment  rate.  We  are  establishing  the 
payment  allowance  on  a  carrier-wide 
basis,  by  using  the  median  allowance 
from  all  localities  within  the  individucJ 
carrier's  jurisdiction^  We  chose  the 
median  because  it  is  the  most  accurate 
statistical  measure  of  central  tendency 
of  an  array  of  numbers.  We  are  also 
changing  the  formula.  Rather  than  using 
the  ALS  rate  minus  the  BLS  rate,  we  are 
using  the  ALS  rate  minus  40  percent  of 
the  BLS  rate.  We  will  base  Medicare 
payment  for  paramedic  intercept 
services  on  the  lower  of  the  actual 
charge  or  the  ALS  rate  minus  40  percent 
of  the  BLS  rate.  We  are  adding  these 
payment  rules  as  new  paragraph  (i)  in 
§405.502. 

IV.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

V.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  the  Secretary 
certifies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  suppliers  of 
ambulance  services  are  considered  to  be 
small  entities.  Individuals,  carriers,  and 


States  are  not  considered  to  be  "small 
entities." 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  nira[  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  pvuposes  of  section 
1 102(b)  of  the  Act,  we  define  a  small 
nual  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

As  illustrated  below,  the  impact  of 
this  regulation  does  not  meet  the  criteria 
under  Executive  Order  12866  to  require 
a  regulatory  impact  analysis;  however, 
the  following  information,  together  with 
information  provided  elsewhere  in  this 
preamble,  constitutes  a  voluntary 
analysis  and  meets  the  requirements  of 
the  RFA. 

Effective  with  services  furnished  on 
February  24,  1999,  Medicare  began 
paying  for  paramedic  intercept  services 
that  meet  the  conditions  for  coverage. 
When  these  services  have  been 
furnished  to  a  Medicare  beneficiary,  the 
ALS  paramedic  intercept  company  has 
had  an  incentive  to  bill  the  beneficiary 
for  the  difference  between  its  full  charge 
for  the  intercept  service  and  80  percent 
of  the  Medicare  payment  rate  if  it 
believed  that  the  Medicare  payment  rate 
was  inadequate  to  cover  the  cost  of  the 
service.  Now  that  the  payment  rate  will 
be  increased,  we  anticipate  that  the 
paramedic  intercept  suppliers  will 
accept  Medicare's  rate  and  bill  the 
beneficiary  for  only  the  applicable 
deductible  and  coinsurance  amounts. 
This  will  benefit  both  the  company  and 
the  beneficiary. 

As  we  stated  in  the  January  25,  1999 
final  rule  with  comment  period,  we 
believe  that  the  only  State  in  which  the 
conditions  described  in  section  4531(c) 
of  the  BBA  exist  is  New  York.  After 
consultations  with  the  ambulance 
industry  in  New  York  and  examination 
of  the  Medicare  program  data,  we 
estimate  the  volume  of  services  that  will 
be  covered  under  this  provision  in  a 
year  will  be  between  2,000  and  4,000. 
The  current  payment  rates  for  these 
services  range  from  about  $88  to  about 
$162  depending  upon  the  location  of  the 
service.  A  payment  allowance  of 
approximately  $262  per  service  (the 
difference  between  the  carrier-wide 
payment  allowance  for  ALS  and  40 
percent  of  the  carrier-wide  allowance 
for  BLS)  in  western  New  York  State,  and 
approximately  $223  for  the  rest  of  the 
State  yields  a  negligible  cost  compared 
to  the  ciurent  rates  paid  for  these 
services.  For  paramedic  intercept 


services  that  meet  the  conditions  for 
Medicare  coverage,  we  estimate  the  total 
cost  for  the  first  year  of  implementation 
of  this  rule  to  be  between  $200,000  to 
$400,000.  Because  the  Medicare  Part  B 
coinsiuunce  and  deductible  provisions 
apply,  the  program  portion  of  this  cost 
is  estimated  to  be  between  $160,000  and 
$320,000.  The  remainder  of  the  cost  will 
be  the  responsibility  of  beneficiaries. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
final  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million.  "This  final  rule  will  not 
have  an  effect  on  the  governments 
mentioned,  and  private  sector  costs  will 
be  less  than  the  $100  million  threshold. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

We  have  reviewed  this  final  rule 
under  the  threshold  criteria  of  Executive 
Order  13132,  Federalism.  We  have 
determined  that  it  does  not  significandy 
affect  the  rights,  roles,  and 
responsibilities  of  States. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements,  Riual  areas.  X-rays. 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapter  IV  is 
amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  Part  405,  subpart  E  is  amended  as 
follows: 

1.  The  authority  citation  for  part  405. 
subpart  E  continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §  405.502.  we  are  adding  a  new 
paragraph  (i)  to  read  as  follows: 

§  405.502    Criteria  for  determining 
reasonable  charges. 

***** 

(i)  Paramedic  intercept  ambulance 
services.  (1)  HCFA  establishes  its 


13914  Federal  Register / Vol.  65,  No.  51 /Wednesday,  March  15,  2000 /Rules  and  Regulations 


payment  allow  mce  on  a  carrier-wide 
basis  by  using  I  he  median  allowance 
from  all  localit  es  within  an  individual 


carrier's  jurisdijct 

(2)  HCFA's 
equal  to  the  ad'  ranced 
minus  40  perce  at 
support  rate. 

(3)  HCFA 
of  the  actual  c 
described  in  pa  ragraph 
of  this  section 


ion. 
p  lyment  allowance  is 

life  support  rate 
of  the  basic  life 


bas  es 


harge 


payment  on  the  lower 
or  the  amount 
{i)(l)  and  (i)(2) 


PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 


BENEFITS 


B.  Part  410  is 
follows: 

1.  The  authoiity 
continues  to  rei  d 


amended  to  read  as 


citation  for  part  410 
as  follows: 


Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §410.40,  the  introductory  text  to 
paragraph  (c)  is  republished,  and 
paragraph  (c)(1)  is  revised  to  read  as 
follows: 

§  41 0.40    Coverage  of  ambulance  services. 

***** 

(c)  Paramedic  ALS  intercept  services. 
Paramedic  ALS  intercept  services  must 
meet  the  following  requirements: 

(1)  Be  furnished  in  an  area  that  is 
designated  as  a  rural  area  by  any  law  or 
regulation  of  the  State  or  that  is  located 
in  a  nual  census  tract  of  a  metropolitan 
statistical  area  (as  determined  under  the 
most  recent  Goldsmith  Modification). 
(The  Goldsmith  Modification  is  a 
methodology  to  identify  small  towns 


and  rural  areas  within  large 
metropolitan  counties  that  are  isolated 
from  central  areas  by  distance  or  other 
features.) 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  January  31.  2000. 

Nancy  Ann-Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  March  9,  2000. 

Donna  E.  Shalala 

Secretary. 

(FR  Doc.  00-6420  Filed  3-14-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  29 
[Docket  No.  TB-99-02] 

Tobacco  Inspection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  is  proposing 
to  revise  the  regulations  for  flue-cured 
tobacco  to  more  accurately  describe 
tobacco  as  it  presently  appears  at  the 
marketplace.  The  revision  would  add  a 
new  provision  to  the  official  grade 
standards  for  flue-cured  tobacco  to 
denote  that  any  lot  of  baled  tobacco  that 
has  not  been  opened  for  inspection 
would  be  graded  by  the  exterior  only. 
Additional  bale  dimensions  and  space 
requirements  would  be  established  for 
uniform  marketing  display  in  the 
warehouses.  To  take  into  account  the 
marketing  of  bales,  a  revision  would 
also  be  necessary  in  the  poundage 
adjustment  for  a  warehouse  selling  in 
excess  of  the  sales  schedule  and  for 
undesignated  producer  tobacco. 
DATES:  Comments  are  due  on  or  before 
May  15,  2000. 

ADDRESSES:  Send  comments  to  John  P. 
Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  Agricultural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA), 
Room  502  Annex  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Comments  will  be  made  available  for 
public  inspection  at  this  location  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  AMS.  USDA,  Room 
502  Annex  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456; 
Telephone  (202)  205-0567;  Fax  (202) 
205-0235. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Department 
proposes  to  amend  regulations  under 


Subpart  B,  Regulations;  Subpart  C, 
Standards,  and  Subpart  G,  Policy 
Statement  and  Regulations  Governing 
Availability  of  Tobacco  Inspection  and 
Price  Support  Services  to  Flue-Cured 
Tobacco  on  Designated  Markets, 
pursuant  to  the  authority  contained  in 
the  Tobacco  Inspection  Act  of  1935,  as 
amended  (49  Stat.  731;  7  U.S.C.  511  et 
seq.). 

This  proposal  was  based  on  a  research 
project  conducted  by  AMS  and 
recommendations  made  by  the  industry 
to  revise  the  regulations  to  better  adapt 
flue-cured  bale  inspection  into  the 
current  marketing  system.  On  January 
20,  2000,  the  Flue-Cured  Tobacco 
Advisory  Committee  (FCTAC)  met  and 
reviewed  recommendations  from  the 
tobacco  industry  on  the  flue-cured  bale 
as  an  alternative  packaging  method.  The 
recommendations  made  by  the  FCTAC 
have  been  included  in  this  proposal  for 
regulatory  action.  The  proposed  revision 
would  add  a  new  provision  to  the 
official  standards  for  flue-cured  tobacco 
to  denote  that  any  lot  of  baled  tobacco 
that  has  not  been  opened  for  inspection 
would  be  graded  by  the  exterior  only, 
establish  dimension  and  spacing 
requirements  for  marketing  display  of 
bales,  and  revise  the  poundage 
adjustment  for  a  warehouse  selling  in 
excess  of  the  sales  schedule.  An  earlier 
proposed  rule  concerning  bale 
inspection  was  issued  on  May  12, 1999 
(64  FR  25462)  and  was  withdrawn  on 
July  22,  1999  (64  FR  39432).  The  notice 
of  the  withdrawal  stated  that  we 
intended  to  publish  an  advance  notice 
of  proposed  rulemaking  to  solicit 
additional  input.  However,  the  FCTAC 
advised  that  the  proposal  be  published 
promptly,  and  we  agree  that  the  issues 
have  already  been  considered  within  the 
industry.  Therefore,  an  advance  notice 
of  proposed  rulemaking  would  no 
longer  be  necessary. 

Flue-cured  tobacco  has  been 
traditionally  marketed  in  a  sheet  with  a 
maximum  weight  of  275  pounds.  The 
dimensions  of  the  sheet  is  8  feet  x  8  feet 
and  is  composed  of  burlap  or  other 
syntlietic  materials.  The  tobacco  is 
arranged  in  a  circular  pattern  on  the 
sheet  and  the  comers  are  tied  diagonally 
for  handling  purposes.  The  lot  of 
sheeted  tobacco  is  approximately  4  feet 
in  diameter. 

The  tobacco  industry  has 
experimented  with  the  bale  as  an 
alternative  packaging  method  for 


marketing  flue-cured  tobacco  during  the 
past  4  years.  This  alternative  package  is 
a  42-inch  wide  x  42-inch  high  x  40-inch 
long  bale  weighing  approximately  750 
poimds.  The  bale  is  compressed 
together  and  bound  by  metal  wires.  The 
FCTAC  recommended  bale  dimensions 
of  42  inches  x  42  inches  x  40  inches. 
Because  uniformity  in  the  size  of  bales 
is  an  important  aspect  of  the 
acceptability  of  baled  tobacco,  bales 
which  are  not  approximately  these 
dimensions  would  be  designated  "No- 
G." 

The  current  regulations  under  the 
Tobacco  Inspection  Act  do  not 
specifically  restrict  baling  as  a 
packaging  method  for  flue-cured 
tobacco.  However,  the  current 
regulations  do  require  that  an  official 
grade  determination  be  based  on  a 
thorough  examination  of  a  lot  of 
tobacco.  A  minimum  of  three  locations 
within  a  lot  is  required  to  be  sampled 
to  show  the  range  of  the  entire  lot. 
However,  the  buying  segment  of  the 
tobacco  industry  has  opposed  opening 
bales  citing  integrity  issues. 

During  the  1998  flue-cured  marketing 
season.  Tobacco  Programs  conducted  a 
research  project  on  marketing  flue-cured 
tobacco  in  bales.  The  research  focused 
on  the  grade  and  condition  of  flue-cured 
baled  tobacco  from  the  beginning  to  the 
end  of  the  marketing  process.  Research 
data  was  collected  at  the  farm  level  as 
the  tobacco  was  compressed  into  a  bale, 
at  the  auction  warehouse  before  and 
during  the  day  of  sale,  and  at  the 
processing  facility  as  the  bale  was 
disassembled. 

The  purpose  of  the  research  project 
was  to  determine  if  significant 
variations  existed  between  the  exterior 
and  interior  of  the  flue-cured  bale  that 
would  impact  the  official  grade 
standards.  The  findings  indicated  there 
was  no  significant  variation  in  grade 
and  condition  observed. 

Accordingly,  this  proposal  would 
revise  the  current  tobacco  regulations  to 
allow  the  inspection  of  bales  of  flue- 
cured  tobacco  without  the  bale  being 
opened  for  inspection.  All  lots  of 
tobacco  that  are  subject  to  mandatory 
inspection  on  a  designated  market 
should  be  made  accessible  to  perform 
grading  activities.  The  recommendation 
was  made  that  each  lot  of  baled  flue- 
cured  tobacco  displayed  for  sale  on 
auction  warehouse  floors  be  placed  in 
rows  end  to  end  so  the  open  side  of  the 
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bales  are  facing  the  aisles.  Also,  a 
minimum  spac  ;  of  30  inches  between 
the  rows  with  t  le  distance  between  lots 
of  tobacco  with  in  the  row  shall  be  no 
less  than  1 8  in<  hes  between 
immediately  at  jacent  lots  was 
recommended.  These  two  spacing 
proposals  woul  d  promote  the  orderly 
marketing  of  ba  led  tobacco  by  providing 
a  uniform  marl  eting  display  in  the 
warehouse.  Thi  s  would  also  provide 
accessibility  foi  inspection  of  the  bales. 

An  additiona  proposed  revision 
would  increase  the  poundage 
adjustment  of  2 ,500  pounds  by  doubling 
the  poundage  a  nount  for  a  warehouse 
selling  in  excess  of  the  daily  sales 
schedule.  For  example.  2,500  pounds 
would  become  ),000  pounds  and  5,000 
pounds  would  )ecome  10,000  pounds. 
The  same  woul  i  be  applicable  to 
undesignated  producer  tobacco,  with 
500  pounds  bee  oming  1,000  pounds  and 
1,000  pounds  bjcoming  2,000  pounds. 
This  action  is  b  jing  proposed  because 
the  bale  weight  is  approximately  three 
times  as  much  i  is  tobacco  marketed  in 
sheets.  This  would  give  the  farmers  a 
chance  to  comp  lete  selling  their  lots  of 
tobacco  when  t  le  daily  sales  schedule 
has  been  deplel  ed.  This  proposal  should 
meet  industry  r  eeds  for  marketing 
tobacco  m  bales . 

This  rule  has  been  determined  to  be 
"non  significara"  for  purposes  of 
Executive  Order  12866,  and  therefore, 
has  not  been  re'  viewed  by  the  Office  of 
Management  ar  d  Budget. 

This  proposal!  rule  has  been  reviewed 
under  Executiv  (  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  hav  e  retroactive  effect.  This 
proposed  rule  v  ill  not  preempt  emy 
State  or  local  la  /vs,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  c  inflict  with  this  rule. 
There  are  no  ad  ninistrative  procediu^es 
which  must  be  i  exhausted  prior  to  any 
judicial  challen  ;e  to  the  provisions  of 
this  rule. 

Additionally,  in  conformance  with 
the  provisions  (  f  the  Regulatory 
Flexibility  Act  1 5  U.S.C.  601  et  seq.).  full 
consideration  h  is  been  given  to  the 
potential  econo  nic  impact  upon  small 
business.  All  to  )acco  warehouses  and 
producers  fall  v  ithin  the  confines  of 
"small  business "  which  are  defined  by 
the  Small  Busiress  Administration  (13 
CFR  121.201)  ai  those  having  annual 
receipts  of  less  han  $500,000,  and  s,mall 
agricultural  sen  ice  firms  are  defined  as 
those  whose  an;  lual  receipts  are  less 
than  $3,500,00C .  There  are 
approximately    90  tobacco  warehouses 
and  approximately  30,000  producers. 
The  Agricultura  1  Marketing  Service  has 
determined  thai  this  action  would  not 
have  a  significa  it  economic  impact  on 


a  substantial  number  of  small  entities. 
This  proposal  would  add  a  new  rule  to 
the  official  standards  for  flue-cured 
tobacco  to  denote  that  any  lot  of  baled 
tobacco  that  has  not  been  opened  for 
inspection  would  be  graded  by  the 
exterior  only.  Accordingly,  this  change 
would  allow  grading  of  a  closed  package 
from  the  exterior  only,  and  would  assist 
in  maintaining  program  integrity. 
Additional  bale  dimensions  and  space 
requirements  would  be  established  for 
uniform  marketing  display  in  the 
warehouses  and  would  provide 
accessibility  for  inspection  of  the  bales. 
A  revision  would  also  be  made  to  the 
poundage  adjustment  for  a  warehouse 
selling  in  excess  of  the  sales  schedule 
and  for  undesignated  producer  tobacco 
in  order  to  take  into  account  the 
marketing  of  bales.  These  changes 
would  apply  equally  to  both  small  and 
large  entities  and  they  would  take  into 
account  the  marketing  of  flue-cured 
tobacco  as  it  presently  appears  in  the 
marketplace. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  this 
proposal  may  file  them  with  the  Deputy 
Administrator,  Tobacco  Programs,  AMS, 
USDA,  Room  502  Annex  Building,  P.  O. 
Box  96456,  Washington,  DC  20090- 
6456.  A  60  day  comment  period  is 
provided  for  comments. 

List  of  Subjects  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  the 
regulations  at  7  CFR  Part  29  be  amended 
as  follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  B — Regulations 

1.  The  authority  citation  for  Part  29, 
Subpart  B  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511m  and  51  Ir. 

2.  A  new  §  29.75b  is  added  to  read  as 
follows: 

§  29.75b    Display  of  baled  flue-cured 
tot>acco  on  auction  warehouse  floors  in 
designated  markets. 

Each  lot  of  baled  flue-cured  tobacco 
displayed  for  sale  on  auction  warehouse 
floors  shall  have  a  minimum  of  30 
inches  from  side  to  side  between  the 
rows  with  open  side  of  the  bale  facing 
the  aisles.  Distance  between  lots  of 
baled  tobacco  within  the  row  shall  be  no 
less  than  18  inches  between 
immediately  adjacent  lots. 


Subpart  C — Standards 

3.  The  authority  citation  for  Part  29, 
Subpart  C  continues  to  read  as  follows: 

Authority:  7  U.S.C.  51lb,  511m,  and  511r. 

§29.1059    [Amended] 

4.  Section  29.1059  is  amended  by 
removing  the  words  "and  29.)"  and  add 
in  the  place  thereof  the  words  "29,  and 
30.)" 

5.  Section  29.1109  is  revised  to  read 
as  follows: 

§29.1109    Rules. 

In  drawing  an  official  sample  from  a 
hogshead  or  other  package  of  tobacco, 
three  or  more  breaks  shall  be  made  at 
such  points  and  in  such  maimer  as  the 
inspector  or  sampler  may  find  necessary 
to  determine  the  kinds  of  tobacco  and 
the  percentage  of  each  kind  contained  in 
the  lot.  All  breaks  shall  be  made  so  that 
the  tobacco  contained  in  the  center  of 
the  package  is  visible  to  the  sampler, 
except  for  baled  tobacco  that  is  not 
opened  for  inspection  (see  Rule  30). 
Tobacco  shall  be  drawn  from  at  least 
three  breaks  from  which  a 
representative  sample  shall  be  selected. 
The  sample  shall  include  tobacco  of 
each  different  group,  quality,  color, 
length,  and  kind  found  in  the  lot  in 
proportion  to  the  quantities  of  each 
contained  in  the  lot. 

6.  Section  29.1129  is  revised  to  read 
as  follows: 

§29.1129    Rule  23. 

Tobacco  shall  be  designated  by  the 
grademark  "No-G,"  when  it  is  offtype, 
semicured,  fire-killed,  smoked,  oxidized 
over  10  percent,  has  an  odor  foreign  to 
the  type,  or  is  packed  in  bales  which  are 
not  approximately  42  inches  wide  x  42 
inches  high  x  40  inches  long  . 

7.  A  new  §  29.1136  is  added  to  read 
as  follows: 

§29.1136    Rule  30. 

Any  lot  of  baled  tobacco  that  is  not 
opened  for  inspection  but  which 
otherwise  meets  the  specifications  of  a 
grade  shall  be  graded  by  the  exterior 
only. 

Subpart  G — Policy  Statement  and 
Regulations  Governing  Availability  of 
Tobacco  Inspection  and  Price  Support 
Services  to  Flue-Cured  Tobacco  on 
Designated  Markets 

8.  The  authority  citation  for  part  29, 
subpart  G  continues  to  read  as  follows: 

Authority:  Tobacco  Inspection  Act,  49  Stat. 
731  (7  U.S.C.  511  et  seq.]:  Commodity  Credit 
Corporation  Charter  Act,  62  Stat.  1070,  as 
amended  (15  U.S.C.  714  et  seq.);  sec.  213, 
Pub.  L.  98-180,  97  Stat.  1149  (7  U.S.C.  1421); 
49  Stat.  731  (7  U.S.C.  511  et  seq.),  unless 
otherwise  noted. 
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9.  Section  29.9406  is  amended  by 
revising  paragraphs  (c)(1),  (c)(2),  (c)(3) 
and  (d)  to  read  as  follows: 

§  29.9406    Failure  of  warehouse  to  comply 
with  opening  and  selling  schedule. 

***** 

(c)  *   *  * 

(1)  If  the  excess  is  5,000  pounds  or 
less  of  designated  producer  tobacco,  the 
adjustment  in  producer  sales 
opportimity  shall  be  one  poimd  for  each 
pound  of  excess;  sales  in  excess  of  5,000 
pounds  shall  be  a  violation  of  the  sales 
schedule  and  the  adjustment  for  the  first 
violation  shall  be  5,000  pounds  plus  the 
larger  of  3  pounds  for  each  pound  in 
excess  of  5,000  pounds  or  5,000  pounds; 
for  the  second  violation,  the  adjustment 
shall  be  5,000  pounds  plus  the  larger  of 
5  pounds  for  each  pound  in  excess  of 
5.000  or  15,000  pounds;  and  for  the 
third  and  subsequent  violations,  the 
adjustment  shall  be  5.000  pounds  plus 
the  larger  of  5  pounds  for  each  pound 
in  excess  of  5.000  pounds  or  50  percent 
of  a  schedule  day's  sales  opportimity. 

(2)  If  the  excess  is  1,000  pounds  or 
less  of  undesignated  producer  tobacco, 
the  adjustment  in  producers  sales 
opportunity  is  one  pound  for  each 
pound  of  excess;  if  the  excess  is  larger 
than  1.000  pounds,  the  adjustment  is 
1.000  pounds  plus  the  larger  of  3 
pounds  for  each  pound  in  excess  of 
1,000  or  2.000  pounds. 

(3)  If  the  excess  is  designated 
producer  tobacco  that  is  not  eligible  for 
sales  at  the  warehouse  on  the  day  of  the 
sale,  the  adjustment  in  producers  sales 
opportunity  for  the  first  violation  is  the 
larger  of  3  pounds  for  each  pound  in 
excess  or  5,000  pounds,  and  for  the 
second  and  succeeding  violations,  the 
larger  of  5  pounds  for  each  pound  in 
excess  or  10,000  pounds. 

(d)  If,  on  any  sales  day,  a  warehouse 
does  not  sell  the  full  quantity  of 
designated  or  undesignated  tobacco 
authorized  to  be  sold  at  such 
warehouse,  the  designated  or 
undesignated  sales  opportunity  at  such 
warehouse  on  the  next  immediate  sales 
day  shall  automatically  be  increased  by 
the  unsold  quantity  except  that  no  such 
increase  in  sales  opportunity  shall 
exceed  5.000  pounds  for  designated 
tobacco  or  500  poimds  for  undesignated 
tobacco. 

Dated:  March  8,  2000. 
Kathleen  A.  Merrigan, 

Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  00-6318  Filed  3-14-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  PART  97 
[Docket  Number:  ST  99-006] 

RIN  0581-AB71 

Revision  of  Plant  Variety  Protection 
Office  Fees 

AGENCY:  Agricultural  Marketing  Agency, 

USDA. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  proposes  to  increase 
Plant  Variety  Protection  Office 
application,  search,  and  certificate 
issuance  fees  by  approximately  10 
percent.  Due  to  operating  cost  increases, 
the  last  fee  increase  in  1995  is  no  longer 
adequate  to  cover  costs  for  this  fully 
user-fee  funded  program.  Also,  the 
information  symbol  used  by  the  Plant 
Variety  Protection  Office  on  the  seal  on 
certificates  of  Plant  Variety  Protection  is 
added  to  the  USDA/AMS  inventory  of 
symbols  and  would  appear  in  the 
regidations. 

DATES:  Comments  must  be  received  on 
or  before  April  14,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  concerning 
this  proposed  rule.  Comments  should  be 
sent  in  triplicate  to  Commissioner,  Plant 
Variety  Protection  Office  (PVPO).  Rm. 
500  N.A.L.  Building.  10301  Baltimore 
Blvd.  Beltsville  MD  20705.  telephone  1- 
301-504-7475;  fax  1-301-504-5291, 
and  should  refer  to  the  docket  title  and 
niunber  located  in  the  heading  of  this 
document.  Comments  received  will  be 
available  for  public  inspection  at  the 
same  location,  between  the  hours  of  10 
am  and  4  p.m.  Eastern  Standard  Time, 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Aim  Marie  Thro.  Commissioner.  PVPO; 
telephone  1-301-504-7475  or  fax  1- 
301-504-5291. 
SUPPLEMENTARY  INFORMATION: 

I.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  "not 
significant"  for  the  purposes  of 
Executive  Order  12866.  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 


AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
There  are  more  than  800  users  of  the 
PVPO's  variety  protection  service,  of 
whom  about  100  may  file  applications 
in  a  given  year.  Some  of  these  users  are 
small  entities  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.201).  The 
Administrator  of  AMS  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  these  small  entities. 

This  rule  has  also  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provision  of  this  rule. 
The  Plant  Variety  Protection  Office 
(PVPO)  administers  the  Plant  Variety 
Protection  Act  by  issuing  Certificates  of 
Protection  which  provide  legal 
intellectual  property  rights  to 
developers  of  new  varieties  of  plants.  A 
Certificate  of  Protection  is  awarded  to 
an  owner  of  a  variety  after  an 
examination  shows  that  it  is  new, 
distinct  from  other  varieties,  and 
genetically  uniform  and  stable  through 
successive  generations. 

The  AMS  regularly  reviews  its  user 
fee  financed  programs  to  determine  if 
the  fees  are  adequate.  The  most  recent 
review  determined  that  the  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  cover  programs  costs  while 
maintain  an  adequate  reserve  balance. 
Without  a  fee  increase,  fiscal  year  (FY) 
2000  revenues  are  projected  at 
$1,100,000;  costs  are  projected  at 
$1,300,000,  and  trust  fund  balances 
would  be  $1,500,000.  With  a  fee 
increase,  FY  2000  revenues  are 
projected  at  $1,200,000  and  costs  are 
projected  at  $1,300,000.  With  the 
increase  in  revenue,  the  trust  fund 
balance  would  be  maintained  at 
$1,600,000.  its  level  at  the  end  of 
FY1999. 

This  action  would  raise  the  fee 
charged  to  users  of  plant  variety 
protection.  The  AMS  estimates  that  this 
proposed  rule  would  yield  an  additional 
$100,000  during  FY  2000.  The  fee  for 
plant  variety  protection  would  increase 
by  approximately  10  percent.  The  costs 
to  entities  will  be  proportional  to  their 
use  of  the  service,  so  that  costs  are 
shared  equitably  by  all  users.  The 
increase  in  costs  to  individual  users 
would  be  approximately  $275.00  per 
Plant  Variety  Protection  Certificate 
issued.  Plant  Variety  Protection  is 
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locality  salary  increase  for  Federal 
employees,  totaling  approximately  4.4 
percent  for  the  Washington,  D.C.  area, 
will  materially  affect  the  costs  of  plant 
variety  protection.  Increases  are 
expected  to  continue  in  following  years. 
Administrative  costs,  including  salary 
increases,  increases  in  rent,  increases  in 
costs  of  supplies  and  replacement 
equipment,  and  training  have  increased, 
in  amounts  ranging  from  3.1  to  22 
percent  per  item.  Due  to  these  operating 
cost  increases,  the  last  fee  increase  in 
1995  is  no  longer  adequate  to  cover 
obligations  and  maintain  an  adequate 
reserve  balance. 

The  fees  set  forth  in  §  97.175  would 
be  increased.  The  application  fee  will  be 
increased  from  $300  to  $320,  the  search 
fee  from  $2,150  to  $2,385,  and  the 
issuance  fee  from  $300  to  $320.  The  fees 
for  reviving  an  abandoned  application, 
correcting  or  reissuance  of  a  certificate 
are  increased  from  $300  to  $320.  The 
charge  for  granting  an  extension  for 
responding  to  a  request  is  increased 
from  $50  to  $55.  The  hourly  charge  for 
any  other  service  not  specified  is 
increased  from  $60  to  $66.  The  fee  for 
appeal  to  the  Secretary  (refundable  if 
appeal  overturns  the  Commissioner's 
decision)  is  increased  from  $2,750  to 
$3,050.  These  fee  increases  are 
necessary  to  cover  costs  of  this  fee- 
funded  program. 

The  Plant  Variety  Protection  Advisory 
Board  has  been  informed  of  cost 
increases,  including  anticipated  salary 
increases,  and  consulted  on  a  fee 
increase  on  March  24,  1999.  The  Board 
recommended  that  fees  be  increased. 
This  proposed  rule  makes  the  minimum 
changes  in  the  regulations  to  implement 
the  recommended  increased  fees  to 
maintain  the  program  as  a  fee-funded 
program. 

Tne  form  of  the  official  identification 
symbol,  an  umbrella  over  plant 
reproductive  organs  (a  pistil  with  four 
stamens)  illustrates  the  concept  of 
intellectual  property  rights  protection 
for  sexually-reproduced  crops. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  the 
opportunity  to  respond  to  the  proposal, 
including  any  regulatory  and 
informational  impact  of  this  action  on 
small  businesses.  Thirty  days  is  deemed 
appropriate  because  present  fees  are 
inadequate  to  properly  cover  program 
costs  and  additional  revenues  need  to  be 
generated  to  effectively  operate  the 
program. 

List  of  Subjects  in  7  CFR  Part  97 

Plants,  seeds. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  97  be 
amended  as  follows. 


PART  97— PLANT  VARIETY  AND 
PROTECTION 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2321  etseq. 

2.  Section  97.175  is  revised  to  read  as 
follows: 

§  97.1 75    Fees  and  charges. 

The  following  fees  and  charges  apply 
to  the  services  and  actions  specified 
below: 

(a)  Filing  the  application  and  notifying 
the  public  of  filing:  $320.00 

(b)  Search  or  examination:  $2,385.00 

(c)  Allowance  and  issuance  of  certificate 
and  notifying  public  of  issuance: 
$320.00 

(d)  Revive  an  abandoned  application: 
$320.00 

(e)  Reproduction  of  records,  drawings, 
certificates,  exhibits,  or  pointed 
material  (copy  per  page  of  material): 
$1.10 

(f)  Authentication  (each  page):  $1.10 

(g)  Correcting  or  re-issuance  of  a 
certificate:  $320.00 

(h)  Recording  assignments  (per 

certificate/application):  $28.00 
(i)  Copies  of  8  X  10  photographs  in 

color:  $28.00 
(j)  Additional  fee  for  reconsideration: 

$320.00 
(k)  Additional  fee  for  late  payment: 

$28.00 
(1)  Additional  fee  for  late  replenishment 

of  seed:  $28.00 
(m)  Appeal  to  Secretary  (refundable  if 

appeal  overturns  the  Commissioner's 

decision):  $3,050.00 
(n)  Granting  of  extensions  for 

responding  to  a  request:  $55.00 
(o)  Field  inspections  by  a  representative 

of  the  Plant  Variety  Protection  Office, 

made  at  the  request  of  the  applicant, 

shall  be  reimbursable  in  full 

(including  travel,  per  diem  or 

subsistence,  and  salary)  in  accordance 

with  Standardized  Government  Travel 

Regulation. 

3.  Section  97.900  is  added  to  read  as 
follows: 

§  97.900    Form  of  official  identification 
symbol. 

The  symbol  set  forth  in  Figure  1 , 
containing  the  words  "Plant  Variety 
Protection  Office"  and  "U.S. 
Department  of  Agricultiire",  shall  be  the 
official  identification  symbol  of  the 
Plant  Variety  Protection  Office.  This 
information  symbol,  used  by  the  Plant 
Variety  Protection  Office  on  the  seal  on 
certificates  of  Plant  Variety  Protection, 
has  been  approved  by  the  Office  of 
Communications  to  be  added  to  the 
USDA/AMS  inventory  of  symbols.  It  is 
approved  for  use  with  AMS  materials. 
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Figure  1.  Official  identification  symbol  of  the  Plant  Variety  Protection  Office. 


Dated:  March  8.  2000. 
William  J.  Franks,  Jr., 

Deputy  Administrator,  Science  and 

Technology. 

[FR  Doc.  00 — 6317  Filed  3-14-0;  8:45  am] 

BILLING  CODE  341(M)2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[[)ocket  No.  99-NM-320-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100  and-200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-100  and  -200  series 
airplanes,  that  currently  requires 
inspections  to  detect  cracking  of  the 
support  fittings  of  the  Krueger  flap 
actuator;  and,  if  necessary,  replacement 
of  existing  fittings  with  new  steel 
fittings  and  modification  of  the  aft 
attachment  of  the  actuator.  That  AD  also 
provides  for  an  optional  terminating 
modification  that  constitutes 
terminating  action  for  the  repetitive 
inspections.  This  action  would  mandate 
accomplishment  of  the  previously 


optional  terminating  action.  This 
proposal  is  prompted  by  reports  of 
cracking  due  to  fatigue  and  stress 
corrosion  of  the  support  fittings  of  the 
Krueger  flap  actuator.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  cracking, 
which  could  result  in  fracturing  of  the 
actuator  attach  lugs,  separation  of  the 
actuator  from  the  support  fitting, 
severing  of  the  hydraulic  lines,  and 
resultant  loss  of  hydraulic  fluids.  These 
conditions,  if  not  corrected,  could  result 
in  possible  failure  of  one  or  more 
hydraulic  systems,  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
May  1,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
320-AD,  1601  Lind  Avenue,  SW., 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seatde,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Schneider,  Aerospace  Engineer, 
Airft-ame  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 


1601  Lind  Avenue,  SW.,  Renton. 
Washington;  telephone  (206)  227-2028; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-320-AD."  The 
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postcard  will 
returned  to  the 


date  stamped  and 
commenter. 


Availability  ofJNPRMs 
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FAA,  Transport 
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99-NM-320-AP 
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Actions  Since  Issuance  of  Previous  Rule 
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aluminxmi  support  fitting  have  been 
removed  from  the  service  bulletin. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  96-17-04  to  continue  to 
require  inspections  to  detect  cracking  of 
the  support  fittings  of  the  Krueger  flap 
actuator  on  each  wing;  and  replacement 
of  any  existing  aluminum  fitting  with  a 
new  steel  fitting  and  modification  of  the 
actuator  aft  attachment. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends  that 
the  initial  inspection  be  performed 
using  a  visual  method  and  subsequent 
repetitive  inspections  be  performed  at 
regular  maintenance  intervals  using  an 
eddy  current  technique,  this  proposed 
AD  would  require  that  both  the  initial 
and  repetitive  inspections  be 
accomplished  using  the  eddy  current 
method.  The  support  fittings  of  the 
Krueger  flap  actuator  on  each  wing  are 
susceptible  to  stress  corrosion  cracking, 
and  the  crack  growth  rate  for  such 
cracking  is  unknown.  The  FAA  finds 
that,  if  a  visual  inspection  is 
accomplished  to  detect  cracking  of  the 
support  fittings,  such  cracking  may  not 
be  detected  in  a  timely  manner  to 
adequately  address  the  unsafe 
condition.  Therefore,  the  FAA  has 
determined  that  an  adequate  level  of 
safety  for  the  affected  fleet  requires  that 
both  the  initial  and  repetitive 
inspections  of  these  fittings  be 
performed  at  intervals  not  to  exceed 
3,000  hours  time-in-service  using  an 
eddy  current  technique,  which  is  a  more 
reliable  method  for  detection  of 
cracking. 

Operators  also  should  note  that  this 
AD  proposes  to  mandate,  within  5  years 
after  the  effective  date  of  this  AD, 
replacement  of  any  existing  aluminimi 
support  fitting  of  die  Krueger  flap 
actuator  on  each  wing  with  a  new  steel 
fitting;  and  modification  of  the  actuator 
aft  attachment,  as  described  in  Boeing 
Service  Bulletin  737-57-1129,  Revision 
2 ,  as  terminating  action  for  the 
repetitive  inspections.  Incorporation  of 
this  terminating  action  is  described  as 
optional  in  the  service  bulletin. 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 


for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is  in 
consonance  with  these  conditions. 

Cost  Impact 

There  are  approximately  727  Model 
737-100  and  -200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  270  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  inspections  that  are  currently 
required  by  AD  96-17-04,  and  retained 
in  this  proposed  AD,  take  approximately 
12  work  hours  per  airplane  (6  work 
hours  per  wing)  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  inspections  on 
U.S.  operators  is  estimated  to  be 
$194,400,  or  $720  per  airplane,  per 
inspection. 

The  replacement  and  modification 
that  is  proposed  in  this  new  AD  action 
would  take  approximately  88  work 
hours  per  airplane  (44  work  hours  per 
wing)  to  accomplish,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
pculs  would  cost  approximately  $12,226 
per  ciirplane.  Based  on  these  figures,  the 
cost  impact  of  the  replacement  and 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$4,726,620,  or  $17,506  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
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economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follovkrs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pjirt  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9712  (61  FR 
41957,  August  13,  1996),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  99-NM-320-AD.  Supersedes 
AD  96-17-04,  Amendment  39-9712. 

Applicability:  Model  737-100  and  -200 
series  airplanes,  line  numbers  001  through 
813  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  failure  of  one  or  more 
hydraulic  systems  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 


Restatement  of  Requirements  of  AD  96-17- 
04: 

Repetitive  Inspections 

(a)  Within  one  year  after  September  17, 
1996  (the  effective  date  of  AD  96-17-04, 
amendment  39-9712),  perform  an  eddy 
current  inspection  to  detect  cracking  of  the 
support  fitting  of  the  Krueger  flap  actuator  on 
each  wing,  in  accordance  with  Boeing 
Service  Bulletin  737-57-1129.  Revision  1, 
dated  October  30,  1981,  as  revised  by  Notices 
of  Status  Change  737-57-1129NSC1,  dated 
)uly  23,  1982;  737-57-1129  NSC2,  dated 
April  14,  1983;  and  737-57-1129  NSC  3, 
dated  May  18.  1995;  or  Revision  2,  dated  May 
28,  1998. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  3,000 
hours  time-in-service. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  replacement 
and  modification  specified  in  paragraph  (b) 
of  this  AD. 

New  Requirements  of  This  AD: 

Terminating  Action 

(b)  Within  5  years  after  the  effective  date     ■ 
of  this  AD:  Replace  any  existing  aluminum 
support  fitting  of  the  Krueger  flap  actuator  on 
each  wing  with  a  steel  fitting,  and  modify  the 
actuator  aft  attachment,  in  accordance  with 
Boeing  Service  Bulletin  737-57-1129, 
Revision  2,  dated  May  28,  1998. 
Accomplishment  of  this  replacement  and 
modification  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD. 

Note  2:  Replacement  of  the  existing 
aluminum  support  fitting  of  the  Krueger  flap 
actuator  on  each  wing  with  a  steel  fitting,  and 
modification  of  the  actuator  aft  attachment, 
prior  to  the  effective  date  of  this  AD,  in 
accordance  with  Boeing  Service  Bulletin 
737-57-1129,  Revision  1,  dated  October  30, 
1981,  as  revised  by  Notices  of  Status  Change 
737-57-1129NSC1,  dated  July  23,  1982;  737- 
57-1129  NSC2,  dated  April  14,  1983;  and 
737-57-1129  NSC  3,  dated  May  18,  1995;  is 
considered  acceptable  for  compliance  with 
the  modification  required  by  paragraph  (b)  of 
this  AD. 

Spares 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  any 
aluminum  support  fitting  identified  in  the 
"Existing  Part  Number"  column  of  Paragraph 
2.D.  of  Boeing  Service  Bulletin  737-57-1129. 
Revision  2,  dated  May  28,  1998. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FA  A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March  9. 
2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  00-6333  Filed  3-14-00;  8:45  am) 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2000-NII/I-1 3-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  340B  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  340B  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  to  detect 
discrepancies  of  the  flight  idle  stop 
override  mechanism,  and  corrective 
action,  if  necessar>'.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  increased 
braking  distance  for  landings  that 
require  the  flight  idle  stop  override, 
resulting  from  the  combination  of 
failure  of  the  override  mechanism  and 
inabilitv  of  the  power  levers  to  be 
moved  below  the  flight  idle  position 
after  touchdown. 

DATES:  Comments  must  be  received  by 
April  14,  2000. 
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INFORMATION: 


Comments  Invil  ed 

Interested  per  sons  are  invited  to 
participate  in  th  e  making  of  the 
proposed  rule  b  /  submitting  such 
written  data,  vi(  ws,  or  arguments  as 
they  may  desire  Communications  shall 
identify  the  Rul  ;s  Docket  number  and 


be  submitted  in 
specified  above 


Comments  ari 
the  overall  regu 
enviroimiental. 


triplicate  to  the  address 
All  communications 
received  on  or  t  efore  the  closing  date 
for  comments,  s  secified  above,  will  be 
considered  befo  e  taking  action  on  the 
proposed  rule. '  "he  proposals  contained 
in  this  notice  m  jy  be  changed  in  light 
of  the  comment!  received. 

specifically  invited  on 
atory,  economic, 
md  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  I  e  available,  both  before 
and  after  the  clc  sing  date  for  comments, 
in  the  Rules  Do(  ket  for  examination  bv 
interested  perso  ns.  A  report 
summarizing  ea:h  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  b(  filed  in  the  Rules 
Docket. 

Conmienters  '  vishing  the  FAA  to 
acknowledge  re  :eipt  of  their  comments 
submitted  in  re<  ponse  to  this  notice 
must  submit  a  s  jlf-addressed,  stamped 
postcard  on  wh  ch  the  following 
statement  is  ma  le:  "Comments  to 
Docket  Number  2000-NM-13-AD. 
postcard  will  be  date  stamped  and 
returned  to  the  i  :ommenter. 
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FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-13-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  340B  series  airplanes.  The 
LFV  advises  that  it  received  a  report  of 
an  incident  in  which  a  flight  crew, 
when  attempting  to  use  the  automatic 
flight  idle  stop  override  that  was 
required  during  landing,  discovered  that 
the  override  knob  was  stuck  in  position 
in  the  control  quadrant.  Subsequent 
inspection  of  the  override  knob 
mechanism  revealed  that  cablewire  was 
stuck  in  its  conduit  between  the  knob 
and  the  uplock  mechanism.  It  appeared 
that  the  cablewire  may  have  become 
stuck  during  modification  of  the  control 
quadrant  for  installation  of  the 
automatic  flight  idle  stop.  Similar 
sticking  may  occur  on  other  airplanes 
that  have  been  modified  in  a  similar 
manner.  This  condition,  if  not  corrected, 
could  result  in  inability  to  move  the 
power  levers  below  the  flight  idle 
position  after  touchdown,  which  could 
result  in  increased  braking  distance. 

Other  Related  Rulemaking 

On  April  6,  1998,  the  FAA  issued  AD 
98-08-16,  amendment  39-10465  (63  FR 
5902,  April  14,  1998),  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
340B  series  airplanes,  which  currently 
requires  a  one-time  inspection  to  detect 
discrepancies  of  the  flight  idle  stop 
override  mechanism,  and  corrective 
action,  if  necessary.  That  AD  was 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
the  LFV  (Swedish  airworthiness 
directive  1-116,  dated  June  9,  1997). 
The  actions  required  by  that  AD  are 
intended  to  prevent  increased  braking 
distance  for  landings  that  require  the 
flight  idle  stop  override,  resulting  from 
the  combination  of  failure  of  the 
override  mechanism  and  inability  of  the 
power  levers  to  be  moved  below  the 
flight  idle  position  after  touchdown. 

Since  issuance  of  that  AD,  the  FAA 
has  determined  that  the  same  unsafe 
condition  addressed  in  that  AD  may 
exist  on  certain  additional  Saab  Model 
SAAB  340B  series  airplanes.  Those 
airplanes  (identified  as  serial  numbers 
-380  through  -404  inclusive,  -406 
through  —408  inclusive,  and  -410 
through  -413  inclusive)  were  omitted 
inadvertently  from  the  applicability  of 
AD  98-08-16  (those  airplanes  had  also 
been  excluded  inadvertently  from  the 
effectivity  of  Swedish  airworthiness 


directive  1-116).  Therefore,  those 
additional  airplanes  are  also  subject  to 
the  same  unsafe  condition  addressed  in 
AD  98-08-16. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin  340- 
76-041,  dated  May  29,  1997,  and 
Revision  01,  dated  July  2,  1997,  which 
describe  procedures  for  a  one-time 
inspection  to  detect  whether  the 
override  knob  moves  freely  without 
scratching  or  jamming  in  the  control 
quadrant.  For  any  discrepant 
mechanism,  this  service  bulletin 
describes  procedures  for  replacement  of 
the  control  quadrant  with  a  new  or 
serviceable  control  quadrant.  The 
procedures  in  the  original  version  and 
Revision  01  of  the  service  bulletin  are 
the  same;  Revision  01  was  issued  to 
incorporate  certain  minor  clarifications 
of  the  procedures.  The  LFV  classified 
this  service  bulletin  as  mandatory  and 
issued  Swedish  airworthiness  directive 
SAD  1-148,  dated  November  18.  1999, 
in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S". 
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operators  is  estimated  to  be  $1,860,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  it  is  determined  that  this 
proposal  would  not  have  federalism 
implications  under  Executive  Order 
13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substamtial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Saab  Aircraft  AB:  Docket  2000-NM-13-AD. 

Applicability:  Model  SAAB  340B  series 
airplanes,  certificated  in  any  category;  serial 
numbers  -380  through  -404  inclusive.  -406 


through  —408  inclusive,  and  -410  through 
^13  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  increased  braking  distance  for 
landings  that  require  the  flight  idle  stop 
override,  resulting  from  the  combination  of 
failure  of  the  override  mechanism  and 
inability  of  the  power  levers  to  be  moved 
below  the  flight  idle  position  after 
touchdown,  accomplish  the  following: 

Inspection 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  of 
the  flight  idle  stop  override  mechanism  to 
detect  any  discrepancy,  in  accordance  with 
Saab  Service  Bulletin  340-76-041,  dated 
May  29,  1997,  or  Revision  01,  dated  July  2, 
1997.  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  control  quadrant 
with  a  new  or  serviceable  control  quadrant  in 
accordance  with  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addres.sed 
in  Swedish  airworthiness  directive  1-148. 
dated  November  18. 1999. 


Issued  in  Renton.  Washington,  on  March  9, 
2000. 

Franklin  Tiangsing, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-6332  Filed  3-14-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200O-NMI-02-AD] 

RIN2120-AA64 

Ainworthiness  Directives;  Folclcer 
Model  F.28  Mark  0100  Series  Airplanes 

agency:  Federa)  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Fokker  Model  F.28  Mark  0100  series 
airplanes,  that  currently  requires  a  one- 
time visual  inspection  and  a  one-time 
eddy  current  and/or  dye  penetrant 
inspection  of  the  nose  landing  gear 
(NLG)  main  fitting  to  detect  cracking; 
and  rework  of  the  NLG  main  fitting,  if 
necessary.  This  action  woidd  require 
new  inspections  (one-time  detailed 
visual  inspection  and  repetitive  eddy 
current  or  dye  penetrant  inspections)  to 
detect  cracking  of  the  NLG  main  fitting 
subassembly,  and  corrective  actions,  if 
necessary.  This  action  also  would  revise 
the  applicability  of  the  existing  AD. 
This  proposal  is  prompted  by  the 
issuance  of  mandator^'  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  cracking  of  the 
NLG  main  fitting,  which  could  lead  to 
collapse  of  the  NLG  during  takeoff  and 
landing,  and  possible  injury  to  the 
flightcrew  and  passengers. 
DATES:  Comments  must  be  received  by 
April  14,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
02-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  ser\'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
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Discussion 

On  October  12 
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applicable  to  cei  tain 
Mark  0100  serie: 
one-time  visual 
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nose  landing  gear 


(NLG)  main  fitting  to  detect  cracking; 
and  rework  of  the  NLG  main  fitting,  if 
necessary.  That  action  was  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
prevent  cracking  of  the  NLG  main 
fitting,  which  could  lead  to  collapse  of 
the  NLG  diu-ing  takeoff  and  landing,  and 
possible  injury  to  the  flightcrew  and 
passengers. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  has  advised  the  FAA  that, 
during  maintenance,  several  additional 
occurrences  of  cracking  of  the  main 
fitting  subassembly  (MFSA)  of  the 
downlock  plunger  support  webs  of  the 
NLG  were  found.  The  cracks  initiated 
on  the  inner  side  of  both  the  left-hand 
and  right-hand  support  webs  of  the 
downlock  plunger.  In  light  of  the  recent 
events,  the  manufacturer  has  released 
new  service  information  and  the  FAA 
has  determined  that  it  is  necessary  to 
perform  a  new,  one-time  detailed  visual 
inspection  and  repetitive  eddy  current 
or  dye  penetrant  inspections  to  enable 
early  detection  of  cracking  in  the 
affected  area. 

Issuance  of  New  Service  Information 

The  manufacturer  has  issued  Fokker 
Service  Bulletin  SBFlOO-32-118,  dated 
October  8,  1999,  which  describes 
procedures  for  a  one-time  detailed 
visual  inspection  and  repetitive  eddy 
ciurent  or  dye  penetrant  inspections  of 
the  NLG  main  fitting  subassembly  to 
detect  cracking,  and  rework  of  the  main 
fitting,  if  necessary.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  RLD  classified  this  service  bulletin 
as  mandatory  and  issued  Dutch 
airworthiness  directive  BLA  1997-116/ 
2  (A),  dated  October  29,  1999,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

The  Fokker  service  bulletin  references 
Messier-Dowty  Service  Bulletin  FlOO- 
32-92,  Revision  1,  dated  October  8, 
1999,  as  an  additional  source  of  service 
information  for  accomplishing  the 
inspections  cmd  rework  of  the  NLG  main 
fitting  subassembly. 

FAA's  Conclusions 

This  airplane  model  is  manufactiued 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 


airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  inJormation,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  the  requirements  of  AD  98- 
22-01.  This  proposed  AD  would  require 
a  new,  one-time  detailed  visual 
inspection,  and  a  new  eddy  current  or 
dye  penetrant  inspection  to  be 
accomplished  repetitively.  This 
proposed  AD  would  revise  the 
applicability  of  the  existing  AD  to 
include  airplanes  on  which  a  certain 
main  fitting  subassembly  is  installed. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
Fokker  service  bulletin  described 
previously,  except  as  described  below. 
The  proposed  AD  also  would  require 
that  operators  report  all  findings  of  the 
one-time  detailed  visual  inspection  and 
the  initial  eddy  current  or  dye  penetrant 
inspection  to  Fokker  Services. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  Fokker  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
disposition  of  certain  cracking 
conditions,  this  proposal  would  require 
the  repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA,  or 
the  RLD  (or  its  delegated  agent).  In  light 
of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
approved  by  either  the  FAA  or  the  RLD 
would  be  acceptable  for  compliance 
with  this  proposed  AD. 

Cost  Impact 

There  are  approximately  87  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  one-time  detailed  visual 
inspection  proposed  by  this  AD  action 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
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of  the  one-time  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $5,220,  or  $60  per  airplane. 

The  repetitive  eddy  current  or  dye 
penetrant  inspections  proposed  by  this 
AD  action  would  take  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  repetitive  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $5,220,  or  $60  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10847  (63  FR 
58625,  November  2, 1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Fokker  Services  B.V.:  Docket  200O-NM-O2- 
AD.  Supersedes  AD  98-22-01, 
Amendment  39-10847. 

Applicability:  Model  F.28  Mark  0100  series 
airplanes,  certificated  in  any  category; 
equipped  with  Messier-Dowty  nose  landing 
gear  (NLG)  having  part  number  (P/N) 
201071001  or  201071002,  on  which  a  main 
fitting  subassembly  (MFSA)  having  P/N 
201071200,  201071228,  201071248,  or 
201071249  is  installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  NLG  main 
fitting,  which  could  lead  to  collapse  of  the 
NLG  during  takeoff  and  landing,  and  possible 
injury  to  the  flightcrew  and  passengers, 
accomplish  the  following: 

One-time  Detailed  Visual  Inspection 

(a)  Prior  to  the  accumulation  of  7,500  total 
flight  cycles  or  within  50  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  one-time  detailed 
visual  inspection  of  the  NLG  main  fitting 
subassembly  to  detect  cracking,  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-32-118,  dated 
October  8,  1999. 

(1)  If  no  cracking  is  detected,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  actions 
required  by  paragraph  (b)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as 
mirrors,  magnif\ing  lenses,  etc.,  may  be  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  required." 

Note  3:  Actions  accomplished  prior  to  the 
effective  date  of  this  AD,  in  accordance  with 
Fokker  Ser\ice  Bulletin  SBFlOO-32-112, 
dated  November  14.  1997,  which  was  cited 


in  AD  98-22-01.  amendment  39-10847.  are 
not  considered  acceptable  for  compliance 
with  any  requirements  of  this  AD. 

Repetitive  Eddy  Current  and/or  Dye 
Penetrant  Inspections 

(b)  Except  as  required  by  paragraph  (a)(2) 
of  this  AD:  Prior  to  the  accumulation  of  7.875 
total  flight  cycles  or  within  375  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  eddy  current  or  dye 
penetrant  inspection  of  the  NLG  main  fitting 
subassembly  to  detect  cracking,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-32-118,  dated 
October  8,  1999.  Such  inspection  within  the 
compliance  time  required  by  paragraph  (a)  of 
this  AD  terminates  the  requirements  of 
paragraph  (a)  of  this  AD.  Repeat  the 
inspection  thereafter,  using  an  eddy  current 
or  dye  penetrant  technique,  at  intervals  not 
to  exceed  750  flight  cycles. 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD:  Prior  to  further  flight,  rework  the  main 
fitting  of  the  NLG.  in  accordance  with  Part 
3  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-32-118. 
dated  October  8.  1999.  If.  after  rework,  any 
cracking  remains  that  exceeds  the  limits 
specified  in  the  service  bulletin,  prior  to 
further  flight,  accomplish  the  actions 
specified  by  either  paragraph  (c)(1)  or  (c)(2) 
of  this  AD. 

(1)  Replace  the  NLG  in  accordance  with  the 
service  bulletin:  and  within  7.875  flight 
cycles  after  such  replacement,  perform  the 
inspection  as  specified  in  paragraph  (b)  of 
this  AD,  and  repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  750  flight  cycles. 
Or 

(2)  Repair  in  accordance  with  a  method 
approved  by  either  the  Manager, 
International  Branch.  ANM-llB.  FA  A. 
Transport  .Airplane  Directorate;  or  the 
Rijksluchtvaartdienst  (RLD)  (or  its  delegated 
agent).  For  a  repair  method  to  be  approved 
by  the  Manager.  International  Branch.  ANM- 
116.  as  required  by  this  paragraph,  the 
Manager's  approval  letter  must  specifically 
reference  this  AD. 

Note  4:  The  Fokker  service  bulletin 
references  Messier-Dowty  Service  Bulletin 
Fl 00-32-92.  Revision  1.' dated  October  8. 
1999.  as  an  additional  source  of  service 
information  for  accomplishing  the 
inspections  and  rework  of  the  NLG  main 
fitting  subassembly. 

Reporting  Requirements 

(d)  Submit  a  report  of  the  detailed  visual 
inspection  findings  (positive  and  negative) 
required  by  paragraph  (a)  and  a  report  of  the 
initial  eddy  current  or  dye  penetrant 
inspection  findings  (positive  and  negative) 
required  bv  paragraph  (b)  to  Fokker  Ser\ices 
B.V.,  P.O.  Box  231.  2150  AE  Nieuw-Vennep. 
the  Netherlands;  at  the  applicable  time 
specified  in  paragraph  (d)(l)  or  (d)(2). 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMP)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
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2000. 

Donald  L.  Riggin 
Acting  Manager. 
Directorate.  Airc^ft  ( 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  100, 110,  and  165 

[CGD01-99-191] 

RIN  2115-AA97,  AA98,  AE46 

Temporary  Regulations:  SAIL  BOSTON 
2000,  Port  of  Boston,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  several  temporary  regulated 
areas,  safety  and  security  zones,  and 
spectator  anchorages  before,  during,  and 
after  Sail  Boston  2000  events  in  the  Port 
of  Boston,  Massachusetts,  to  be  held 
between  July  10-16,  2000.  These 
regulations  are  necessary  to  promote  the 
safe  navigation  of  vessels  and  the  safety 
of  life  and  property  during  the  heavy 
volume  of  vessel  traffic  expected  during 
this  event. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  1,  2000. 

ADDRESSES:  Comments  should  be 
mailed  to:  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office 
Boston,  Attn:  Waterways  Management 
Division.  455  Commercial  Street, 
Boston,  MA  02109.  The  Waterways 
Management  Division  of  Marine  Safety 
Office  Boston  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  and  copying  at  the  Coast 
Guard  Marine  Safety  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Brian  Downey,  Marine 
Safety  Office  Boston,  Boston,  MA  02109; 
(617)  223-3000. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  comments 
and  related  material.  Each  person 
submitting  comments  should  include 
their  name  and  address,  identify  this 
notice  (CGDOl-99-191),  the  specific 
section  of  the  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Comments  and 
attachments  should  be  submitted  on 
BVz"  X  11"  imbound  paper  in  a  format 
suitable  for  copying  and  electronic 
filing.  Persons  requesting 
acknowledgement  of  receipt  of 
comments  should  include  a  stamped, 
self-addressed  postcard  or  envelope.  All 
comments  submitted  during  the 


comment  period  will  be  considered  by 
the  Coast  Guard  and  may  change  this 
proposal.  The  comment  period  for  this 
regulation  is  45  days.  This  time  period 
is  adequate  to  allow  public  comment 
because  this  event  is  highly  publicized 
and  coordinated  with  other  Coast  Guard 
Districts.  The  shortened  comment 
period  will  allow  the  full  30  day 
publication  requirement  prior  to  the 
final  rule  becoming  effective.  Copies  of 
this  proposal  will  also  be  placed  in  the 
local  notice  to  mariners. 

Public  Hearing 

The  Coast  Guard  has  no  plans  to  hold 
a  public  hearing,  hiformal  public 
meetings  were  held  December  1  and  7, 
1999,  and  comments  raised  have  been 
incorporated  into  this  document. 
Persons  may  request  a  public  hearing  by 
writing  to  Commander,  First  Coast 
Guard  District  (m)  via  Marine  Safety 
Office  Boston,  at  the  address  listed 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  public  hearing 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  oral  presentations  will 
aid  in  this  rulemaking,  it  will  hold  a 
public  hearing  at  a  time  and  place  to  be 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  proposed  temporary  regulations 
are  for  Sail  Boston  2000  events  held  in 
Boston  Harbor.  These  events  will  be 
held  from  July  10  through  16,  2000.  This 
rule  is  proposed  to  provide  for  the  safety 
of  life  on  navigable  waters  and  to 
protect  U.S.  Navy  vessels,  tall  ships, 
spectators,  and  the  Port  of  Boston 
during  these  events.  At  the  time  of  this 
notice.  Sail  Boston  2000  events  are 
expected  to  include  the  following: 

1.  July  10-11:  Tall  Ship  Rally 

2.  July  11:  Grand  Parade  of  Sail 

3.  July  11-16:  Safety  and  Security  Zones 

4.  July  11-16:  USS  JOHN  F.  KENNEDY 

and  Support  Vessel  Visits 

5.  July  12-15:  Public  Boarding  of  Tall 

Ships 

6.  July  15:  Boston  2000  Fireworks 

Extravaganza 

7.  July  16:  Salute  to  USS 

CONSTITUTION  Parade 

8.  July  16:  Tall  Ships  2000  Race  Restart 

Discussion  of  Proposed  Rule 

Sail  Boston  2000,  Inc.  is  sponsoring 
Sail  Boston  2000.  The  scheduled  events 
will  occur  between  July  10  and  16,  2000 
in  the  Port  of  Boston  and  surrounding 
waters.  The  events  will  consist  of  a  July 
10  and  11.  2000  Tall  Ship  Rally  in 
Broad  Sound,  and  a  July  11.  2000 
Parade  of  Sail  from  Broad  Sound  into 
Boston  Harbor.  The  parade  route  will 
originate  in  Broad  Sound  and  follow 


Federal  Register / Vol.  65,  No.  51 /Wednesday,  March  15,  2000 / Proposed  Rules  13927 


Boston  North  Channel  southwesterly, 
passing  between  Deer  Island  and  Long 
Island  through  President  Roads  and 
continue  inbound  through  the  Boston 
Main  Channel  to  various  berths 
throughout  the  Port  of  Boston  using  the 
Main  Ship  Channel.  The  USS 
CONSTITUTION  will  lead  the  Grand 
Parade  of  Sciil.  The  festivities  also 
include  a  July  15,  2000  fireworks 
display  and  a  July  16,  2000  Salute  to  the 
USS  CONSTITUTION.  The  Salute  to  the 
USS  CONSTITUTION  consists  of  a  tall 
ship  parade.  The  parade  route  will  begin 
from  various  mooring  sites  in  Boston 
Inner  Harbor,  transiting  outbound 
through  the  Main  Channel,  Boston 
North  Chaimel  to  Broad  Sound.  The 
USS  CONSTITUTION  will  anchor  in 
Spectator  Anchorage  K.  No  other  vessels 
will  be  permitted  in  Spectator 
Anchorage  K  without  permission  of  the 
Captain  of  the  Port. 

Diu-ing  this  same  period  it  is  expected 
that  U.S.  Navy  aircraft  carrier  USS 
JOHN  F.  KENNEDY  will  be  in  port 
joining  this  celebration.  The  USS  JOHN 
F.  KENNEDY  will  be  berthed  at  the 
North  Jetty  in  the  Marine  Industrial 
Park,  South  Boston,  MA. 

The  Coast  Guard  estimates  10,000 
spectator  craft  will  attend  the  events. 
The  proposed  regulations  would  create 
temporary  anchorage  regulations,  vessel 
movement  controls  through  regulated 
areas,  and  safety  and  security  zones. 
The  proposed  regulations  would  be  in 
effect  at  various  times  in  Boston  Harbor 
between  July  10  and  16,  2000.  Vessel 
congestion,  due  to  the  anticipated  large 
number  of  participating  and  spectator 
vessels,  poses  a  significant  threat  to  the 
safety  of  life.  This  proposed  rulemaking 
is  necessary  to  ensure  the  safety  of  life 
on  the  navigable  waters  of  the  United 
States. 

All  coordinates  are  North  American 
Datum  (NAD)  1983. 

Regulated  Areas 

The  Coast  Guard  proposes  to  establish 
three  regulated  areas  in  Boston  Harbor 
that  will  be  in  effect  during  Sail  Boston 
2000  events.  These  proposed  regulated 
areas  are  needed  to  permit  unrestricted 
law  enforcement  vessel  access  to 
support  facilities.  Additionally,  the 
regulated  areas  will  protect  the  maritime 
public  and  participating  vessels  from 
possible  hazards  to  navigation 
associated  with  the  dense  vessel  traffic. 

Regulated  Area  A  covers  all  waters  of 
Broad  Soimd  and  Boston  Outer  Harbor 
bounded  by  070°52'00"  W,  070°57'13" 
W,  42°17'30''  N,  and  42°24'42"  N 
including  the  following  waterways: 
Nahant  Bay,  Broad  Sound,  Boston  North 
Channel,  Boston  South  Channel,  Nubble 
Channel,  Hull  Bay,  and  Nantasket 


Roads.  The  area  includes  also  all 
temporary  spectator  anchorages 
estabhshed  in  33  CFR  llO.TOl-135- 
191.  Regulated  Area  A  would  be 
applicable  from  8  am  until  6  pm  on  July 
11,  2000  and  8  am  until  6  pm  on  July 
16,  2000. 

Regulated  Area  B  covers  all  waters  of 
Boston  Inner  Harbor  westward  from  a 
line  drawn  between  Deer  Island  at 
position  42°20'38''  N,  070°57'13''  W  and 
Long  Island  at  position  42°19'51''  N, 
070°57'13"  W  including  President 
Roads,  Sculpin  Ledge  Channel, 
Dorchester  Bay,  Western  Way,  the 
Boston  Main  Channel,  the  Reserved 
Chaimel  to  the  Summer  Street  retractile 
bridge,  the  Fort  Point  Channel  to  the 
Congress  Street  Bridge,  the  Charles 
River  to  the  Gridley  Locks  at  the  Charles 
River  Dam,  the  Mystic  River  to  the 
Alford  Street  Bridge,  and  the  Chelsea 
River  to  the  McArdle  Bridge.  The  area 
also  includes  all  temporary  spectator 
anchorages  established  in  33  CFR 
llO.TOl-1 35-191.  Regulated  Area  B 
would  be  applicable  from  8  am  on  July 
11.  2000  until  6  pm  on  July  16,  2000. 

A  fifty  (50)  foot  safety  zone  aroimd  all 
moored  tall  ships  is  proposed. 
Regulated  Area  B  will  ensure  the  safety 
of  moored  tall  ships  and  spectator  craft. 

On  July  11,  2000.  following  the  Grand 
Parade  of  Sail,  Boston  Harbor  will 
reopen  in  sequence  with  the  movement 
and  mooring  of  the  final  flotilla  of  tall 
ships.  After  the  final  flotilla  of  tall  ships 
has  passed  Castle  Island,  vessel 
operators  anchored  in  spectator 
anchorages  east  of  Castle  Island  may 
depart  for  locations  outside  Boston 
Harbor.  After  the  final  flotilla  of  tall 
ships  has  safely  moored,  vessel 
operators  may  depart  from  the 
remaining  established  spectator 
anchorages.  Vessels  transiting  through 
Boston  Harbor  must  proceed  as  directed 
by  on-scene  Coast  Guard  personnel. 

On  July  16,  2000,  following  the  Salute 
to  USS  CONSTITUTION,  Boston  Harbor 
will  reopen  in  sequence  with  the 
movement  of  the  last  outbound  tall  ship. 
After  the  last  outbound  tall  ship  has 
passed  Castle  Island,  vessel  operators 
may  depart  established  spectator 
anchorages  west  of  Castle  Island  and 
transit  to  locations  within  Boston 
Harbor,  but  west  of  Castle  Island. 

After  the  last  outbound  tall  ship  has 
passed  the  Boston  North  Channel 
Entrance  Lighted  Gong  Buoy  "NC". 
vessel  operators  anchored  in  established 
spectator  anchorages  may  depart  for 
locations  outside  Boston  Harbor. 

Regulated  Area  C  is  proposed  as  an 
Emergency  Transit  Lane  from  Boston 
Main  Channel  Light  "5"  to  Charlestown 
Navy  Yard  Pier  "1"  extending  fifty  (50) 
yards  into  the  outbound  lane  of  the 


Boston  Main  Chaimel.  The  lane  is 
proposed  to  allow  unlimited  access  to 
emergency  and  law  enforcement  vessels. 

Regulated  Area  C.  implementing 
emergency  lane  restrictions,  would  be 
enforced  from  8  am  until  6  pm  on  July 
11.  2000  and  from  8  am  until  6  pm,  on 
July  16,  2000. 

Anchorage  Regulatioiis 

The  Coast  Guard  proposes  to  establish 
temporary  anchorage  regulations  for 
participating  Sail  Boston  2000  ships  and 
spectator  craft.  33  CFR  110.134  is 
temporarily  suspended  by  this 
regulation  and  new  spectator 
anchorages  and  regulations  are 
temporarily  established. 

The  proposed  anchorage  regulations 
temporarily  establish  spectator 
anchorages  for  spectator  craft  or  Sail 
Boston  2000  participant  vessel  use  only. 
They  restrict  all  other  vessels  from  using 
these  spectator  anchorages  during  Sail 
Boston  2000  events. 

The  Coast  Guard  proposes  to  establish 
temporary  spectator  anchorages  in  the 
vicinity  of  Boston  North  Channel,  Long 
Island,  President  Roads,  and  Boston 
Inner  Harbor.  Additionally,  the  Coast 
Guard  proposes  to  establish  a  temporary 
anchorage  for  the  exclusive  use  of  tall 
ships  in  Broad  Sound  and  Mystic  River. 
The  applicable  dates  for  the  proposed 
temporary  spectator  anchorages  are  July 
10  and  11.  2000  and  July  15  and  16, 
2000. 

Safety  and  Security  Zones 

The  Coast  Guard  proposes  to  establish 
temporary  safety  and  security  zones 
throughout  Broad  Sound  and  Boston 
Inner  and  Outer  Harbors.  During  the 
July  10  and  11,  2000  Tall  Ship  Rally  in 
Broad  Sound,  a  safety  zone 
encompassing  all  waters  within  a  five 
hundred  (500)  yard  radius  from 
approximate  position  42°23'06''  N, 
070°53'26''  W  and  all  tall  ship 
anchorages  established  in  33  CFR 
llO.TOl-1 35-191  is  proposed. 

On  July  11.  2000  from  8  am  until  6 
pm  a  three  hundred  (300)  yard  moving 
safety  zone  around  participating  tall 
ships  is  proposed  for  Broad  Sound  and 
Boston  Harbor.  The  safety  zone  will 
ensure  the  safety  of  participating  tall 
ships  and  spectator  craft  during  the 
Grand  Parade  of  Sail.  On  July  15,  2000 
a  four  himdred  (400)  yard  safety  zone 
surrounding  fireworks  barges  in  Boston 
Inner  Harbor  is  proposed  from  8  pm 
until  1 1  pm  The  safety  zone  will  ensure 
the  safety  of  spectator  craft  during  the 
scheduled  fireworks  display.  Fireworks 
will  be  fired  from  barges  anchored 
northeast  of  Pier  "2"  in  South  Boston. 
From  8  am  until  6  pm  on  July  16,  2000, 
a  three  hundred  (300)  yard  moving 
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safety  zone  aroi  nd  each  participating 
tall  ship  is  prop  ssed  for  Boston  Harbor 
and  Broad  Soun  d.  The  safety  zone  will 
ensure  the  safet  i  of  participating  tall 
ships  and  specti  itor  craft  during  the 
Salute  to  the  US  S  CONSTITUTION 
Parade.  On  July  16.  2000  a  three  (3) 
square  mile  safe  ty  zone  is  proposed  for 
Massachusetts  E  ay  off  of  Nahant  from 
10  am  imtil  6  pi  i.  This  three  (3)  square 
mile  area  will  s<  rve  as  the  staging  area 
for  the  Tall  Ship  s  2000  Race  Restart. 
The  safety  zone  will  ensure  the  safety  of 
participating  tal  ships  and  spectator 
craft  during  the  Tall  Ships  2000  Race 
Restart.  A  three  lundred  (300)  yard 
moving  safety  zi  me  around  each 
participating  tal  ship  is  also  proposed 
for  the  Tall  Ship  s  2000  Race  Restart  as 
each  proceeds  fi  om  its  respective  berth 
to  the  staging  ar  ia. 

From  6  pm  Ju  y  10.  2000  until  6  pm 
July  16,  2000.  a  Ive  hundred  (500)  yard 
security  zone  is  aroposed  for  Boston 
Inner  Harbor's  ^  orth  Jetty,  in  South 
Boston.  The  sec  irity  zone  will  protect 
the  moored  U.S.  naval  aircraft  carrier 
USS  JOHN  F.  Kl  ;NNEDY.  All  safety  and 
security  zones  v  ill  be  easily  identifiable 
by  patrolling  Co  ist  Guard  and  law 
enforcement  era  \. 

Regulatory  Evaaiation 

This  proposal  is  not  a  significant 
regulatory  actioi  i  under  section  3(f)  of 
Executive  Ordei  12866  and  does  not 
require  an  asses:  ment  of  potential  costs 
and  benefits  unc  er  section  6(a)(3)  of  that 
Order.  The  Offic  e  of  Management  and 
Budget  has  not  \  3viewed  it  under  that 
Order.  It  is  not  s  gnificant  under  the 
regulatory  polic  '  and  procedures  of  the 
Department  of  T  ransportation  (DOT)  (44 
FR  11040.  February  26.  1979).  The 
economic  impact  of  this  proposed  rule 
is  expected  to  b«  so  minimal  that  a  full 
Regulatory  Evali  lation  under  paragraph 
lOe  of  the  reguh  tory  policies  and 
procedures  of  D'  3T  is  unnecessary. 
Although  this  re  ^ulation  imposes  traffic 
restrictions  in  pi  )rtions  of  Boston  Harbor 
during  the  eveni  s.  the  effect  of  this 
regulation  will  i  ot  be  significant  for  the 
following  reasor  s:  The  regulated  areas, 
spectator  anchoi  ages,  and  safety  and 
security  zones,  \  irill  be  limited  in 
duration;  and  extensive  advance  notice 
will  be  made  to  he  maritime 
community  via  iOcal  Notice  to 
Mariners,  facsin  ile,  meirine  safety 
information  broi  dcasts,  local  Port 
Operators  Group  meetings,  the  Internet, 
and  Boston  area  newspapers  and  media. 
The  advance  no  ice  will  permit 
mariners  to  adju  st  their  plans 
accordingly.  Ad  iitionally.  these 
regulated  areas  <  re  tailored  to  impose 
the  least  impact  on  maritime  interests 
without  compro  nising  safety. 


Similar  regulated  areas  and  safety  and 
security  zones  were  established  for  Sail 
Boston  1992  events.  Based  upon  the 
Coast  Guard's  experiences  from  that 
previous  similar  magnitude  event,  these 
proposed  regulations  have  been 
narrowly  tailored  to  impose  the  least 
impact  on  maritime  interests  yet 
provide  the  necessary  level  of  safety. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  an  initial  review 
was  conducted  to  determine  whether 
this  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  portions  of  Broad  Sound 
and  Boston  Inner  jmd  Outer  Harbors 
during  various  times  from  July  10  until 
16,  2000.  These  regulations  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  Coast  Guard  will  notify  the 
public  via  mailings,  facsimiles.  Local 
Notice  to  Mariners,  marine  safety 
information  broadcasts,  local  Port 
Operators  Group  meetings,  the  media, 
the  Internet,  and  Boston  area 
newspapers.  In  addition,  the  sponsoring 
organization.  Sail  Boston  2000.  Inc., 
plans  to  announce  event  information  in 
local  newspapers,  pamphlets,  and 
television  and  radio  broadcasts.  The 
advance  notice  will  permit  mariners  to 
adjust  their  plans  accordingly.  Although 
these  regulations  would  apply  to  a 
substantial  portion  of  the  Port  of  Boston, 
areas  for  viewing  the  Parade  of  Sail. 
Boston  2000  Fireworks  Extravaganza, 
Salute  to  USS  CONSTITUTION,  and 
Tall  Ships  2000  Race  Restart  are  being 
established  to  maximize  the  use  of  the 
waterways  by  commercial  vessels  that 
usually  operate  in  the  affected  areas. 

Businesses,  organizations,  or 
governmental  jurisdictions  that  qualify 
as  a  small  entity  and  believe  that  this 
rule  would  significantly  impact  them 
may  submit  a  comment  (see 
ADDRESSES)  explaining  why  they 


think  they  qualify  and  how  and  to  what 
degree  this  rule  would  economically 
affect  them. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  aims  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  yoiu- 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Brian  Downey.  Marine 
Safety  Office.  Boston,  at  (617)  223-3000. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

An  analysis  of  this  proposed  rule 
under  E.O.  13132  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

An  analysis  of  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  has  determined 
that  this  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
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safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figiu«  2- 
1,  paragraphs  34  (f,  g,  and  h)  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  written  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33  CFR  Part  110 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Parts  100,  110,  and  165 
as  follows: 

PART  100— MARINE  EVENTS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  §  100.35. 

2.  Add  temporary  §  lOO.TOl-191  to 
read  as  follows: 

§  100.TO1-191     Regulated  area,  Broad 
Sound,  Boston  Outer  Harbor,  and  Boston 
Inner  Hartx>r. 

(a)  Regulated  Areas:  All  regulated  area 
coordinates  are  NAD  1983. 

(1)  Regulated  Area  A — (i)  Location. 
The  following  is  Regulated  Area  A:  All 
waters  of  Broad  Sound  and  Boston 
Outer  Harbor  bounded  by  070°52'00"  W, 
070°57'13''  W,  42°17'30"  N,  and 
42°24'42''  N  including  the  following 
waterways:  Nahant  Bay,  Broad  Sound, 
Boston  North  Channel,  Boston  South 
Channel,  Nubble  Channel,  Hingham 
Bay,  Hull  Bay,  and  Nantasket  Roads. 

(ii)  Enforcement  period.  Paragraph 
(a)(l)(i)  of  this  section  is  enforced  from 
8  am  until  6  pm  on  July  11,  2000  and 
from  8  am  until  6  pm  on  July  16,  2000. 

(2)  Regulated  Area  B — (i)  Location. 
The  following  is  Regulated  Area  B: 
Boston  Inner  Harbor  westward  from  a 
line  drawn  between  Deer  Island  at 
position  42°20'38"  N,  070°57'13''  W  and 
Long  Island  at  position  42°191'51"  N, 


070°57'13''  W  including  President 
Roads,  Sculpin  Ledge  Channel, 
Dorchester  Bay,  Western  Way,  the 
Boston  Main  Channel,  the  Reserved 
Channel  to  the  Summer  Street  retractile 
bridge,  the  Fort  Point  Channel  to  the 
Congress  Street  Bridge,  the  Charles 
River  to  the  Gridley  Locks  at  the  Charles 
River  Dam,  the  Mystic  River  to  the 
Alford  Street  Bridge,  and  the  Chelsea 
River  to  the  McArdle  Bridge. 

(ii)  Enforcement  period.  Paragraph 
(a)(2)(i)  of  this  section  is  enforced  from 
8  am  on  July  11,  2000  until  6  pm  on  July 
16,  2000. 

(3)  Regulated  Area  C — (i)  Location. 
The  following  is  Regulated  Area  C:  All 
waters  from  Boston  Main  Channel  Light 
"5"  to  Charlestown  Navy  Yard  Pier  "1" 
extending  fifty  (50)  yards  into  the 
outbound  lane  of  the  Boston  Main 
Channel. 

(ii)  Enforcement  period.  Paragraph 
(a)(3)(i)  of  this  section  is  enforced  from 
8  am  until  6  pm  on  July  11.  2000  and 
from  8  am  until  6  pm  on  July  16,  2000. 

(b)  Special  local  regulation.  (1)  During 
the  effective  period,  vessel  operators 
transiting  through  regulated  areas  A  and 
B  shall  proceed  at  no  wake  speeds  not 
to  exceed  five  miles  per  hour,  unless 
otherwise  authorized  by  the  Captain  of 
the  Port. 

(2)  Vessel  operators  shall  comply  with 
the  instructions  of  on-scene  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  U.S.  Navy,  local,  state, 
and  federal  law  enforcement  vessels. 

(3)  After  completion  of  the  fireworks 
display  on  July  15,  2000,  vessel 
operators  within  Regulated  Area  B  are 
prohibited  from  passing  outbound 
patrol  vessels  showing  blue  lights. 

(4)  Vessel  operators  must  remain  in 
established  spectator  anchorages 
established  in  33  CFR  llO.TOl.  135-1 91, 
from  8  am,  until  6  pm  on  July  11  and 
16,  2000  except  as  authorized  by  the 
Captain  of  the  Port. 

(5)  Vessel  operators  anchored  in 
Spectator  Anchorages  N,  P.  or  Q 
established  in  33  CFR  llO.TOl-135-191 
may  depart  those  anchorages  to  view 
offshore  activities  following  the  Salute 
to  USS  CONSTITUTION  on  July  16, 
2000,  provided  they  observe  enforced 
safety  zones  and  transit  outside  main 
channels.  Vessel  operators  who  cannot 
safely  navigate  outside  of  established 
channels  must  remain  anchored  until 
the  channels  are  reopened  to  routine 
navigation. 

(6)  Vessels,  except  for  those 
participating  in  the  Grand  Parade  of  Sail 
and  Salute  to  the  USS  CONSTITUTION 
or  duly  authorized  patrol  craft,  may  not 


enter  or  remain  in  the  Reserved  Channel 
or  block  access  to  any  tall  ship  mooring 
sites  in  Regulated  Area  B  from  8  am 
until  6  pm  on  July  11  and  July  16,  2000 
except  as  authorized  by  the  Captain  of 
the  Port. 

(7)  Vessel  operators  transiting  the 
Reserved  Channel  during  authorized 
times,  not  mentioned  in  (b)(6)  of  this 
section,  must  enter  and  keep  to  the 
starboard  side  of  the  channel, 
proceeding  as  directed  by  on-scene 
Coast  Guard  patrol  personnel.  Vessel 
traffic  shall  move  in  a  counterclockwise 
direction  around  the  turning  point 
established  off  the  Sithe  New  England 
power  plant,  as  marked  by  an 
appropriate  on-scene  patrol  vessel. 
Vessel  operators  shall  exit  the  Reserved 
Channel  keeping  to  the  starboard  side  of 
the  channel. 

(8)  Vessel  operators  transiting  the 
regulated  areas  must  maintain  at  least 
fifty  (50)  feet  safe  distance  from  all 
moored  tall  ships  and  make  way  for  all 
deep  draft  vessel  traffic  underway  in  the 
regulated  areas. 

(9)  Vessels,  except  emergency,  law 
enforcement,  and  those  authorized  by 
the  Captain  of  the  Port,  may  not  transit 
through  Regulated  Area  C,  which  has 
been  designated  as  an  Emergency 
Transit  Lane. 

(c)  Effective  dates.  This  section  is 
effective  from  8  am  on  July  1 1 ,  2000 
until  6  pm  on  July  16,  2000. 

PART  110— ANCHORAGE  GROUNDS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471;  1221  through 
1236.  2030,  2035,  2071;  49  CFR  1.46  and  33 
CFRl.05-l(g). 

4.  From  July  10,  2000  through  July  16, 
2000,  §  110.134  is  temporarily 
suspended  and  §  llO.TOl-135-191  is 
temporarily  added  as  follows: 

§  1 1 0.T01  -1 35-1 91     Boston  Hartx>r.  Mass. 

Note:  Mariners  are  cautioned  that  the  areas 
established  as  spectator  anchorages  in  this 
section  have  not  been  subject  to  any  special 
survey  or  inspection  and  that  charts  may  not 
show  all  seabed  obstructions  or  the 
shallowest  depths.  In  addition,  the 
anchorages  are  in  areas  of  substantial 
currents,  and  not  all  anchorages  are  over 
good  holding  ground.  Mariners  are  advised  to 
take  appropriate  precautions  when  using 
these  temporary  anchorages.  These  are  not 
special  anchorage  areas.  Vessels  must  display 
anchor  lights,  as  required  by  the  Inland 
Navigation  rules. 

(a)  The  anchorages.  All  anchorages  in 
this  paragraph  are  applicable  as 
specified.  Vessel  operators  using  the 
anchorages  in  this  paragraph  must 
comply  with  the  general  operational 
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requirements  sj  ecified  in  paragraph  (b) 
(ff  this  section.  JMl  coordinates  are  NAD 
1983. 

(1)  Long  Islar  d  Anchorage,  (i)  All 
bearings  are  ref  ected  as  true.  East  of 
Long  Island,  bo  inded  as  follows: 
Beginning  at  thi  t  southwestern  most 
point  of  Gallupi  Island;  then  270°  to 
Long  Island;  the  n  southerly  along  the 
eastern  shore  lii  le  of  Long  Island  to  Bass 
Point:  then  to  tl  e  northernmost  point  of 
Rainsford  IslanI;  then  to  Georges  Island 
Gong  Buoy  "6";  and  then  to  the  point 
of  beginning. 

(ii)  This  anch  irage  ground  is 
designated  for  t  le  exclusive  use  of 
recreational  ves  sels. 

(iii)  This  para  ^raph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  ard  from  12  noon  on  July 
15.2000  until  6  pm  on  July  16.  2000. 

(2)  Castle  Island  Anchorage,  (i) 
Bounded  on  the  north  by  Castle  Island 
and  adjacent  lai  d;  on  the  east  by  a  line 
between  Castle  locks  Fog  Signal  Light 
and  Old  Harbor  Shoal  Buoy  "2":  on  the 
southeast  by  a  1  ne  between  Old  Harbor 
Shoal  Buoy  "2"  and  Old  Harbor  Buoy 
"4";  and  on  the  west  by  a  line  riinning 
due  north  from  31d  Harbor  Buoy  "4"  to 
the  shore  line  al  City  Point. 

(ii)  This  anch  )rage  ground  is 
designated  for  t  le  exclusive  use  of 
recreational  ves  lels. 

(iii)  This  para  ;raph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  ard  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(3)  Explosivei  Anchorage,  (i)  In  the 
lower  harbor,  b(  unded  on  the  northeast 
by  a  line  betwee  n  the  northeast  end  of 
Peddocks  Islanc  and  the  northeast  end 
of  Rainsford  Isl<  nd;  on  the  northwest  by 
Rainsford  Islanc  ;  on  the  southwest  by  a 
line  between  thi  i  western  extremity  of 
Rainsford  Islanc  and  the  westernmost 
point  of  Peddoc  ts  Island;  and  on  the 
southeast  by  Pei  (docks  Island. 

(ii)  This  anch  )rage  ground  is 
designated  for  t  le  exclusive  use  of 
recreational  ves  iels. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10.  2000  until  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000.  ' 

(4)  Tall  Ship  ,  \nchorage.  (i)  All 
bearings  are  reflected  as  true.  In  the       > 
outer  harbor  in  koad  Sound  and 
Nahant  Bay.  bounded  as  follows:  On  the 
east  by  a  line  co  meeting  Boston  North 
Channel  Lightec  Bell  Buoy  "2"  on  Finns 
Ledge  to  Off  Roi  :k.  Littles  Point, 
Swampscott.  M,  ^  and  bounded  on  the 
west  by  a  line  a  )nnecting  approximate 
position  42°22'1 1"  N,  070°56'17"  W  and 
approximate  position  42°24'05"  N, 
070°57'05"  VV:  t  len  running  from 
approximate  po.ition  42°24'05''  N, 
070°57'05"  W  tc  Bailey's  Hill  Nahant, 


MA  then  north  to  include  Nahant 
Harbor  and  Nahant  Bay. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  tall  ships 
participating  in  the  Sail  Boston  2000 
activities.  Vessel  movements  through 
these  areas  during  the  periods  specified, 
shall  be  directed  by  on-scene  Coast 
Guard  patrol  personnel. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  16.  2000. 

(5)  Mystic  Anchorage,  (i)  All  bearings 
are  reflected  as  true.  All  waters  in  the 
inner  harbor  in  the  Mystic  River  off 
Charlestown,  in  the  vicinity  of  the  old 
Amstar  and  Revere  Sugar  docks, 
bounded  as  follows:  By  a  line  running 
along  071°04'00''  W  extending  into  the 
river  four  hundred  (400)  feet  from  shore: 
then  turning  100°  and  running  to  the 
approximate  position  071°03'44"  N, 
then  running  east  along  071°03'44''  W 
for  four  hundred  (400)  feet  back  to 
shore;  and  then  running  to  the  point  of 
beginning. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  tall  ships 
participating  in  the  Sail  Boston  2000 
activities.  Vessel  movements  through 
these  areas  during  the  periods  specified, 
shall  be  directed  by  on-scene  Coast 
Guard  patrol  personnel. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  16,  2000.  " 

(6)  Spectator  Anchorage  B.  (i)  All 
bearings  are  reflected  as  true.  All  waters 
in  the  inner  harbor  along  the  shoreline 
of  East  Boston,  east  of  the  Boston  Main 
Channel,  bounded  as  follows:  By  a  line 
from  Boston  Main  Channel  Light  "14", 
extending  northwesterly  to  the  Main 
Channel's  edge  at  approximate  position 
42°22'19"  N,  071°02'47"  W,  then 
southeasterly,  along  Boston  Main 
Channel's  eastern  edge  to  42°22'39''  N, 
071°02'33"  W,  and  then  to  the  southwest 
corner  of  Massport  Pier  "1",  East 
Boston. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  recreational  vessels 
45  feet  or  less  in  length  with 
superstructures  not  to  exceed  ten  (10) 
feet  in  height. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16.  2000. 

(7)  Spectator  Anchorage  C.  (i)  All 
bearings  are  reflected  as  true.  All  waters 
in  the  inner  harbor  along  the  southern 
edge  of  Cashman's  shipyard,  East 
Boston  eastward  of  the  Main  Channel, 
situated  to  provide  a  channel  between  it 
and  Spectator  Anchorage  D,  allowing 
access  to  Bird  Island  Flats,  bounded  as 
follows:  beginning  at  42°21'32.7"  N, 
071°01'53"  W;  then  210°  to  the  northern 


edge  of  the  Boston  Main  Channel;  then 
northwesterly  along  Boston  Main 
Channel's  edge  to  approximate  position 
42°21'42"  N,  71°02'28.4''  W;  then 
running  to  approximate  position 
42°21'48"  N,  071°02'23"  W;  and  then 
running  to  the  point  of  beginning. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  inspected  small 
passenger  vessels  (certificated  by  the 
Coast  Guard  under  Subchapter  T  and  K 
of  Title  46,  Code  of  Federal 
Regulations). 

(lii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(8)  Spectator  Anchorage  D.  (i)  All 
bearings  are  reflected  as  true.  All  waters 
in  the  inner  harbor  along  the 
southwestern  edge  of  Logan 
International  Airport,  East  Boston,  east 
of  the  Main  Channel,  situated  to  provide 
a  channel  between  it  and  Spectator 
Anchorage  C,  allowing  access  to  Bird 
Island  Flats,  bounded  as  follows: 
Beginning  at  Bird  Island  Flats  Buoy  "2"; 
then  running  224°  to  the  northern  edge 
of  the  Boston  Main  Channel;  then  to 
42°21'03"  N,  071°01'18"  W;  then  turning 
024°  and  running  to  the  shore;  and  then 
running  to  the  point  of  beginning  at  Bird 
Island  Flats  Buoy  "2." 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  recreational  vessels 
forty-five  (45)  feet  or  less  in  length. 
Spectator  Anchorage  D  may  not  be  used 
as  an  overnight  anchorage  from  6  pm 
until  6  am  for  any  vessels  during  the 
Sail  Boston  2000  events. 

(iii)  This  paragraph  is  applicable  on 
July  11,  2000  and  July  16,  2000. 

(9)  Spectator  Anchorage  E.  (i)  All 
bearings  are  reflected  as  true.  All  waters 
in  the  inner  harbor  along  the 
southeastern  edge  of  Logan  International 
Airport,  bounded  as  follows:  Beginning 
at  Boston  Main  Channel  Lighted  Buoy 
"12";  then  030°  and  running  to  shore; 
then  along  the  shore  to  approximate 
position  42°20'48"  N,  071°00'27.5"  W; 
then  running  to  approximate  position 
42°20'38.3"  N,  071°00'35.6"  W;  then 
rujming  along  the  northern  edge  of  the 
Boston  Main  Channel  to  the  point  of 
beginning. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  recreational  vessels 
with  a  height  above  water  at  any  point 
not  to  exceed  fifty  (50)  feet. 

(iii)  This  anchorage  may  not  be  used 
as  an  overnight  anchorage  between  6  pm 
and  6  am  for  any  vessels  during  the  Sail 
Boston  2000  events. 

(iv)  This  paragraph  is  applicable  July 
11.  2000  and  July  16,  2000. 

(10)  Spectator  Anchorage  F.  (i)  All 
bearings  are  reflected  as  true.  All  waters 
in  the  inner  harbor  along  the  Massport 
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North  Jetty,  South  Boston,  bounded  as 
follows:  Beginning  at  approximate 
position  42°21'05''  N,  071°01'54"  W; 
then  running  to  approximate  position 
42°20'59''  N,  071°01'39"  W;  then 
running  to  42°20'56"  N,  071°01'41"  W; 
then  running  northwesterly  along  the 
face  of  the  Massport  North  Jetty  to  the 
corner  of  the  Jetty;  and  then  to  the  point 
of  beginning. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  recreational  vessels 
forty-five  (45)  feet  or  less  in  length  with 
superstructures  not  to  exceed  ten  (10) 
feet  in  height. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(11)  Spectator  Anchorage  G.  (i)  All 
waters  in  the  iimer  harbor  along  the  Fan 
Pier,  South  Boston,  situated  to  provide 

a  channel  between  it  and  Boston  Special 
Anchorage,  allowing  access  to  the  Fort 
Point  Channel,  bounded  and  described 
as  follows:  beginning  at  42°21'22''  N, 
071°02'50''  W;  then  to  42°21'24''  N, 
071°02'38''  W;  then  to  42°21'04''  N, 
071°02'31''  W;  then  to  42°21'20''  N, 
071°02'26''  W;  then  to  Pier  "4"  Wreck 
Buoy  (white  and  orange  can,  privately 
maintained);  and  then  to  the  point  of 
beginning. 

(ii)  This  anchorage  is  designated  as  a 
special  use  anchorage,  as  deemed 
appropriate  by  the  Captain  of  the  Port. 
No  vessel  may  anchor  in  this  Anchorage 
without  the  permission  of  the  Captain  of 
the  Port. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(12)  Spectator  Anchorage  H.  (i)  All 
waters  in  the  inner  harbor  bounded  as 
follows:  Beginning  at  the  Boston  Main 
Channel  Lighted  Buoy  "6";  then  to 
42°20'12"  N,  070°59'14.5''  W;  then  to 
Boston  Main  Channel  Lighted  Buoy  "4"; 
and  then  to  the  point  of  beginning. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  recreational  vessels 
of  any  size. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(13)  Spectator  Anchorage  f.  (i)  All 
waters  in  the  inner  harbor  to  include  the 
waters  between  the  Main  Channel  and 
Governor's  Island  Flats,  bounded  as 
follows:  Beginning  at  42°20'12''  N, 
070°59'14.5"  W:  then  to  42°20'30"  N, 
70°59'14.5''  W;  then  to  President  Roads 
Anchorage  Lighted  Buoy  "D",  located  at 
approximate  position  42°20'33''  N, 
70°58'52"  W  then  to  42°20'05"  N, 
070°58'43.5''  W;  then  to  Boston  Main 
Channel  Lighted  Bell  Buoy  "4",  located 


at  approximate  position  42°20'04''  N, 
070°59'26''  W;  and  then  to  the  point  of 
beginning. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  commercial  fishing 
vessels. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  imtil  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(14)  Spectator  Anchorage  K.  (i)  All 
bearings  are  reflected  as  true.  All  waters 
in  the  iimer  harbor  between  the  Main 
Chaimel  and  Deer  Island  Flats  as 
follows:  Beginning  at  a  point  bearing 
237°,  522  yards  from  Deer  Island  Light; 
thence  to  a  point  bearing  254°,  2,280 
yards  from  Deer  Island  Light;  thence  to 
a  point  bearing  261°,  2,290  yards  from 
Deer  Island  Light;  thence  to  a  point 
bearing  278°,  2,438  yards  from  Deer 
Island  Light;  thence  to  a  point  bea^ng 
319°,  933  yards  from  Deer  Island  Light; 
thence  to  a  point  bearing  319°,  666 
yards  from  Deer  Island  Light;  and 
thence  to  the  point  of  beginning. 

(ii)  This  anchorage  is  a  special  use 
anchorage,  as  deemed  appropriate  by 
the  Captain  of  the  Port.  No  vessel  may 
anchor  in  this  Anchorage  without  the 
permission  of  the  Captain  of  the  Port 

(iii)  This  paragraph  is  effective  from 
12  noon  on  July  10,  2000  imtil  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  imtil  6  pm  on  July  16,  2000. 

(15)  Spectator  Anchorage  L  (i)  In  the 
inner  harbor  off  the  northwestern  edge 
of  Long  Island  into  the  entrance  to 
Sculpin  Ledge  Channel,  bounded  as 
follows:  Beginning  at  Boston  Main 
Chaimel  Lighted  Buoy  "17";  then  to 
42°19'40.5''  N,  070°57'50''  W;  then  to 
42°19'40.5''  N,  070°58'43.8"  W;  then  to 
Boston  Main  Chaimel  Lighted  Buoy  "1"; 
and  then  to  the  point  of  beginning. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  inspected  small 
passenger  vessels  (certificated  by  the 
Coast  Guard  under  Subchapter  T  and  K 
of  Title  46,  Code  of  Federal 
Regulations),  sailing  school  vessels, 
uninspected  passenger  vessels,  and 
bareboat  charter  vessels. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(16)  Spectator  Anchorage  M.  (i)  All 
waters  in  the  inner  harbor  along  the 
northern  edge  of  Spectacle  Island, 
bounded  as  follows:  Beginning  at 
42°20'00"  N,  071°00'00"  W:  then  to 
Boston  Main  Channel  Lighted  Buoy  "3"; 
then  to  Boston  Main  Channel  Lighted 
Buoy  "l";  then  to  42°19'4D''  N, 
070°59'57''  W;  and  then  to  the  point  of 
beginning. 


(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  recreational  vessels 
of  any  size. 

(iiij  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  imtil  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(17)  Spectator  Anchorage  N.  (i)  All 
waters  in  the  outer  harbor  along  the 
western  edge  of  the  Boston  North 
Chaimel  bounded  as  follows:  Beginning 
at  Boston  North  Channel  Lighted  Bell 
Buoy  "10";  then  to  Boston  North 
Chaimel  Lighted  Buoy  "4";  then  to 
42°22'00''  N,  070°56'24'  W;  then  to 
42°21'40''  N,  070°56'17.5'  W;  dien  to 
42°21'20.5''  N,  070°56'10''  W;  then  to 
42°20'39''  N,  070°56'38.5''  W;  and  then 
to  the  point  of  beginning. 

(ii)  This  anchorage  is  designated  for 
any  latecoming  spectator  craft  on  hand 
to  view  the  Grand  Parade  of  Sail  and 
Salute  to  USS  CONSTITUTION  Parade. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  and  from  12  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(18)  Spectator  Anchorage  P.  (i)  All 
bearings  are  reflected  as  true.  All  waters 
in  the  outer  harbor  between  the  eastern 
edge  of  the  Boston  North  Channel  and 
Boston  South  Channel,  bounded  as 
follows:  Beginning  at  Boston  North 
Channel  Lighted  Buoy  "3";  then 
southeast  to  Boston  South  Channel 
Lighted  Buoy  "6";  then  along  the 
northern  edge  of  Boston  South  Chaimel 
to  Boston  South  Channel  Lighted  Buoy 
"10";  then  to  Boston  North  Channel 
Lighted  Buoy  "PR";  then  along  the 
eastern  edge  of  the  Boston  North 
Channel  to  the  point  of  beginning. 

(ii)  This  anchorage  is  designated  for 
any  latecoming  spectator  craft  on  hand 
to  view  the  Grand  Parade  of  Sail  and 
Salute  to  USS  CONSTITUTION  Parade. 

(iii)  This  paragraph  is  applicable  from 
12  noon  on  July  10,  2000  until  6  pm  on 
July  11,  2000  and  from  ^2  noon  on  July 
15,  2000  until  6  pm  on  July  16,  2000. 

(19)  Spectator  Anchorage  Q.  (i)  All 
waters  in  the  outer  harbor  at  the 
entrance  to  the  Boston  South  Channel, 
bounded  as  follows:  Begirming  at 
Boston  North  Channel  Lighted  Buoy 
"PR";  then  to  Boston  South  Channel 
Lighted  Buoy  "10";  then  to  Boston 
South  Channel  Buoy  "11"  then  to 
42°20'15''  N,  070°56'23''  W;  and  then  to 
the  point  of  beginning. 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  inspected  small 
passenger  vessels  (certificated  by  the 
Coast  Guard  under  subchapter  T  and  K 
of  tide  46,  Code  of  Federal  Regulations), 
sailing  school  vessels,  uninspected 
passenger  vessels,  and  bareboat  charter 
vessels.  Spectator  Anchorage  Q  has  one 
localized  ledge  eight  feet  deep. 
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(iii)  This 
12  noon  on  Juh 
July  11.2000 
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pars  graph  is  applicable  from 
10,  2000  until  6  pm  on 
from  12  noon  on  July 
pm  on  July  16,  2000. 
ions.  The  anchorages 
p^agraphs  (a)(l]  through 
section  are  subject  to  the 
ions: 
Operational  Requirements 
s.  Vessel  operators 
anchorages  established 
shall: 

vessels  are  properly 
remain  safely  in  position 
marine  events; 
directed  by  on-scene 
ol  personnel.  On-scene 

persormel  include 
warrant,  and  petty 
C  }ast  Guard  on  board 
Cqast  Guard  Auxiliary, 
state,  and  federal  law 


hich '. 


vei  sels; 

an  chorages  after 
tjieir  effective  periods; 
an  identifiable  bouy 

have  been  fouled  on 
or  other  obstructions  if 
cahnot  be  freed  or  raised. 
S  pectator  Anchorages  N, 
offshore  to  view  the  tall 
in  Massachusetts 
JOOO  and  July  16,  2000; 
anchor  lights  when 
in  any  anchorage; 
vessels  unattended  in 
any  time;  (viii)  Not  tie 


line; 


occumng 


|ht 


It  least  twenty  (20)  feet 
n  aneuvering  between 


tie  off  to  other  vessels 


access  to  designated 
cal  evacuation  areas. 
This  section  is 
10.  2000  until  July 


dites 
Jily 


165— REliULATED 


PART 

AREAS  AND  LIIIITED 


NAVIGATION 
ACCESS  AREAS 


The  authority 
continues  to 


real 


citation  for  part  165 
as  follows: 
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S.C.  1225  and  1231:50 
1.46  and  33  CFR  1.05- 
and  160.5. 


5.  Add  §165. 
follows: 


01-191  to  read  as 


§165.101-191 
and  Grand  Parad<  i 
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(1)  All  waters  w 
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he  following  are  safety 
nates  are  NAD  1983): 
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of  each  vessel 
:he  Grand  Parade  of  Sail 
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fr  )m 


position  42°24'00"  N,  070°52'00"  W  in 
Broad  Sound,  following  the  Boston 
North  Channel  and  Boston  Main 
Channel  to  various  mooring  sites 
throughout  Boston  Inner  Harbor. 

(2)  All  waters  within  a  five  hundred 
(500)  vard  radius  from  approximate 
position  42°23'06''  N.  070°53'26''  W;  and 

(3)  All  tall  ship  anchorages 
established  in  33  CFR  §  llO.TOl-135- 
191. 

(b)  Effective  dates.  This  section  is 
effective  from  6  pm  on  July  10,  2000 
until  6  p.m.  on  July  11,  2000. 

(c)  Regulations.  The  following  special 
regulation  applies:  Vessels,  except  those 
participating  in  the  Grand  Parade  of 
Sail,  and  duly  authorized  patrol  craft, 
may  not  transit  the  safety  zone  except  as 
authorized  by  the  Captain  of  the  Port. 

6.Add  §  165.T01-192  to  read  as 
follows: 

§  1 65.T01  -1 92    Safety  Zone:  Boston  2000 
Fireworks  Extravaganza,  Boston  Inner 
Harbor,  Boston,  MA. 

(a)  Location.  The  following  is  a  safety 
zone  (all  coordinates  are  NAD  1983):  All 
waters  within  a  four  hundred  (400)  yard 
radius  of  Boston  2000  Fireworks 
Extravaganza  barges  and  attending  tug 
boats  moored  at  approximate  position 
42°21'30''  N,  071°02'30''  W. 

(b)  Effective  date.  This  section  is 
effective  from  8  pm  until  11  p.m.  on 
July  15,  2000. 

(c)  Regulations.  The  following  special 
regulation  applies:  Vessels  may  not 
transit  through  the  safety  zone  unless 
authorized  by  the  Captain  of  the  Port. 

7.  Add  new  §  165.T01-193  to  read  as 
follows: 

§  165.T01-193    Safety  Zone:  Salute  to  USS 
CONSTITUTION  Parade,  Boston  Hartrar, 
Boston,  MA. 

(a)  Location.  The  following  are  safety 
zones  (all  coordinates  are  NAD  1983): 
(1)  all  waters  within  a  three  hundred 
(300)  vard  radius  of  the  USS 
CONSTITUTION  anchored  at 
approximate  position  42°20'24"  N, 
071°58'14''W. 

(2)  A  moving  safety  zone  within  a 
three  hundred  (300)  yard  radius  of  all 
vessels  participating  in  the  Salute  to  the 
USS  CONSTITUTION  as  they  proceed 
from  their  various  Boston  Inner  Harbor 
mooring  sites  transiting  outbound  using 
the  Boston  Main  Channel  and  Boston 
North  Channel  to  the  Tall  Ship  2000 
Restart  in  Broad  Sound  established  in 
33  CFR  165.T01-194.  The  zone  also 
includes  all  temporary  spectator 
anchorages  established  in  33  CFR 
llO.TOl-135-191. 

(b)  Effective  period.  This  section  is 
effective  from  8  am  until  6  pm  on  July 
16,  2000. 


(c)  Regulations.  The  following  special 
regulation  applies:  Vessels,  except  for 
those  participating  in  the  Salute  to  USS 
CONSTITUTION  and  duly  authorized 
patrol  craft,  may  not  enter  or  remain  in 
the  safety  zone  except  as  authorized  by 
the  Captain  of  the  Port. 

8.  Add  §  165.T01-194  to  read  as 
follows: 

§  165.T01-194  Safety  Zone:  Tall  Ships 
2000  Race  Restart,  Massachusetts  Bay, 
Boston,  MA. 

(a)  Location.  The  following  is  a  safety 
zone  (all  coordinates  are  NAD  1983):  All 
waters  in  a  three  (3)  square  mile  area  in 
Massachusetts  Bay  bounded  as  follows: 
Beginning  at  42°27'12''  N,  070°40'00"  W; 
thence  to  42°27'12''  N,  070°36'00"  W; 
thence  to  42°24'06"  N,  070°36'00"  W; 
thence  to  42°24'06''  N,  070°40'00''  W; 
and  thence  to  the  point  of  begirming. 

(b)  Effective  period.  This  section  is 
effective  from  10  am  on  until  6  pm  on 
July  16,  2000. 

(c)  Regulations.  The  following 
regulation  applies:  Vessels,  except  for 
those  participating  in  the  Tall  Ships 
2000  Race  Restart,  and  duly  authorized 
patrol  craft,  may  not  enter  or  remain  in 
the  safety  zone  from  10  a.m.  to  6  p.m. 
except  as  authorized  by  the  Captain  of 
the  Port. 

9.  Add  §  165.T01-195  to  read  as 
follows: 

§  165.T01-195    Security  Zone:  USS  JOHN 
F.  KENNEDY,  North  Jetty,  Boston  Harbor, 
Boston,  MA. 

(a)  Location.  The  following  is  a 
security  zone  (all  coordinates  are  NAD 
1983):  All  waters  of  Boston  inner  harbor 
at  the  North  Jetty,  South  Boston, 
bounded  as  follows:  Beginning  at 
42°20'53"  N,  071°01'34"  W;  thence  to 
42°20'56"  N,  071°01'32"  W;  along  the 
western  edge  of  Boston  Harbor  South 
Channel  thence  to  42°20'51"  N, 
071°01'23"  W;  thence  to  42°20'49"  N, 
071°01'24"  W;  then  running  along  the 
pier  face  to  the  point  of  beginning. 

(b)  Effective  dates.  This  section  is 
effective  from  6  pm  on  July  10.  2000 
until  6  pm  on  July  16,  2000. 

(c)  Regulations.  The  following  special 
regualtion  applies:  Vessels  may  not 
enter  the  security  zone  except  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  February  29,  2000. 

G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  00-6249  Filed  3-14-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  54,  61,  and  69 

[CC  Docket  Nos.  96-262;  94-1 ;  99-249;  96- 
45;  FCC  99-235] 

Access  Charge  Reform,  Price  Cap 
Performance  Review  for  Local 
Exchange  Carriers,  Low-Volume  Long 
Distance  Users,  and  Federal-State 
Joint  Board  on  Universal  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  comments 

requested. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  issued  a  notice  of 
proposed  rulemaking  regarding  the 
modified  integrated  universal  service 
and  access  charge  reform  proposal 
(modified  proposal)  submitted  by  the 
Coalition  for  Affordable  Local  and  Long 
Distance  Service  (CALLS).  After  inter 
alia  reviewing  the  comments  and  reply 
comments  in  response  to  the  original 
integrated  universal  service  and  access 
charge  reform  proposal,  the  CALLS 
members  submitted  a  modified 
proposal.  As  indicated  in  this  proposed 
rule,  interested  parties  may  file 
comments  and  reply  comments 
regarding  the  modified  proposal. 
DATES:  Submit  comments  on  or  before 
March  30,  2000.  Submit  reply  comments 
on  or  before  April  13,  2000. 
ADDRESSES:  Submit  electronic 
comments  and  other  data  to  http:// 
www. fee. gov. e-file/ecfs. html.  See 
SUPPLEMENTARY  INFORMATION  for  file 
formats  and  other  information  about 
electronic  filing. 

Submit  paper  copies  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th, 
S.W.,  TW-A325,  Washington,  D.C. 
20554.  See  SUPPLEMENTARY  INFORMATION 
for  information  on  additional 
instructions  for  filing  paper  copies. 
FOR  FURTHER  INFORMATION  CONTACT:  Joi 
Roberson  Nolen,  202-418-1537. 
SUPPLEMENTARY  INFORMATION:  By  this 
Notice  the  Commission  invites 
supplemental  comment  on  the  proposal 
of  the  Coalition  for  Affordable  Local  and 
Long  Distance  Service  (CALLS)  for 
universal  service  and  interstate  access 
charge  reform.  CALLS  submitted  its 
original  proposal  on  July  29,  1999.  On 
September  15,  1999,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  (NPRM)  seeking  comment 
on  whether  the  Commission  should 
adopt  all  or  some  portion  of  the  CALLS 
proposal,  or  an  alternative  plan.  See 


Access  Charge  Reform,  Low-Volume 
Long  Distance  Users,  Federal-State  Joint 
Board  on  Universal  Service,  CC  Docket 
Nos.  96-262,  94-1,  9»-249  and  96-45, 
Notice  of  Proposed  Rulemaking,  FCC 
99-235  (rel.  Sept.  15,  1999)  64  FR 
53648,  Oct.  4,  1999.  On  March  8,  2000, 
the  CALLS  members  filed  a  written  ex 
parte  submission  containing  a  modified 
version  of  the  proposal  (modified 
proposal).  A  copy  of  the  submission  is 
available  for  inspection  and  copying 
during  the  weekday  hours  of  9:00  a.m. 
to  4:30  p.m.  in  the  Commission's 
Reference  Center,  445  12th  St.  S.W.. 
Room  CY-A257,  Washington,  D.C.  or 
copies  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
ITS  Inc.  1231  20th  St.  N.W.,  Washington 
D.C.  20036;  (202)  857-3088.  The 
complete  text  of  the  Notice  including 
the  modified  proposal  also  may  be 
obtained  through  the  Worldwide  Web, 
at  http://v\rww .fcc.gov.  The  Commission 
seeks  comment  on  whether  it  should 
adopt  all  or  some  portion  of  the 
modified  proposal. 

In  separate  letters,  the  CALLS  long- 
distance signatories  have  made  a 
number  of  commitments  to  consumers 
with  respect  to  the  ways  in  which  they 
would  pass  on  the  benefits  they  would 
receive  if  CALLS  were  adopted.  Copies 
of  the  AT&T  and  Sprint  letters,  which 
were  filed  as  written  ex  parte 
submissions  on  February  25,  2000,  are 
available  for  inspection  and  copying 
during  the  weekday  hoiu-s  of  9:00  a.m. 
to  4:30  p.m.  in  the  Commission's 
Reference  Center,  445  12th  St.  S.W., 
Room  CY-A257,  Washington,  D.C.  or 
copies  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
ITS  Inc.  1231  20th  St.  N.W.,  Washington 
D.C.  20036;  (202)  857-3088.  As  noted, 
the  complete  text  of  the  Notice 
including  the  letters  also  may  be 
obtained  through  the  Worldwide  Web, 
at  http://www.fcc.gov.  The  Commission 
seeks  comment  on  the  commitments 
made  in  these  letters,  and  how  the 
Commission  should  enforce  them. 

Regulatory  Flexibility  Analysis 

The  NPRM  in  this  proceeding 
contained  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  as  required 
by  the  Regulatory  Flexibilitv  Act  (RFA). 
See  5  U.S.C.  603;  see  also  5U.S.C.  601 
et  seq.,  as  amended  by  the  Contract  with 
America  Advancement  Act  of  1996, 
Public  Law  104-121,  110  Stat.  847 
(1996)  (CWAA).  Title  II  of  the  CWAA  is 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  This  Notice  sets  forth 
substitute  rules  for  those  contained  in 
the  NPRM.  The  IRFA  is  therefore 
revised  as  follows. 


As  required  by  the  RFA,  this  IRFA  of 
the  possible  significant  economic 
impact  on  small  entities  by  the 
proposals  in  this  Notice  has  been 
prepared.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  this  Notice,  and  should  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration 
(SBA)  in  accordance  with  the  RFA.  See 
5  U.S.C.  603(a). 

Legal  Basis 

This  rulemaking  action  is  supported 
by  sections  4(i),  4(j),  201-205,  254,  and 
403  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  154(j), 
201-205,  254,  and  403. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Notice 
will  Apply 

The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  term  "small  business." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  for  its 
activities.  See  5  U.S.C.  601  (3) 
(incorporating  by  reference  the 
definition  of  "small  business  concern" 
in  15  U.S.C.  632).  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  SBA.  The  SBA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  category 
4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  a  small 
entity  that  has  no  more  than  1500 
employees.  See  13  CFR  121.201. 

Total  Number  of  Telephone  Companies 
Affected 

Price  Cap  Local  Exchange  Carriers 

The  Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  price  cap  LECs 
that  would  qualif\'  as  small  business 
concerns  under  the  SBA's  definition. 
However,  there  are  only  13  price  cap 
LECs.  Consequently,  significantly  fewer 
than  13  providers  of  local  exchange 
service  are  estimated  to  be  small  entities 
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Description  of  projected  Reporting, 
Recordkeeping^  and  Other  Compliance 
Requirements 

The  revised  C  ALLS  proposal  would 
require  price  ca  3  LECs  to  file  with  the 
Universal  Servi  ;e  Administration 
Corporation  (Ul  JAC)  additional 
information  pei  taining  to  line  counts  by 
zone  and  custoi  ner  class,  revenue  data, 
and  informatioi  i  regarding  zone 
boundaries.  Competitive  LECs  would 
also  have  to  file  with  US  AC  line  counts 
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by  zone  and  customer  class.  The  filings 
are  on  a  quarterly  basis.  Otherwise,  it  is 
not  clear  whether,  on  balance,  the 
proposals  will  increase  or  decrease  price 
cap  LECs'  administrative  burdens. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  proposals  made  by  CALLS  could 
have  varying  positive  or  negative 
impacts  on  price  cap  LECs,  including 
any  such  small  carriers.  The  alternative 
to  consideration  of  adopting  the  CALLS 
proposal  at  this  time  would  be  to 
continue  in  effect  the  existing  access 
charge  and  universal  service  fund  rules. 
Public  comments  is  welcomed  on 
modifications  of  the  CALLS  proposal 
rules  that  would  reduce  any  potential 
impacts  on  small  entities.  Specifically, 
suggestions  are  sought  on  different 
compliance  or  reporting  requirements 
that  take  into  account  the  resources  of 
small  entities;  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
for  small  entities  subject  to  the  rules; 
and  whether  waiver  or  forbearance  from 
the  rules  for  small  entities  is  feasible  or 
appropiriate.  Comments  should  be 
supported  by  specific  economic 
analysis. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 
Paperwork  Reduction  Act 

The  NPRM  released  September  15. 
1999  contained  either  a  proposed  or 
modified  information  collection.  As  part 
of  its  continuing  effort  to  reduce  the 
paperwork  burden,  the  Commission 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
following  information  collections 
contained  in  the  proposal  published  in 
the  NPRM  as  modified  by  the  modified 
proposal  herein,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  the  Notice;  OMB 
comments  are  due  60  days  from  the  date 
of  publication  of  the  Notice  in  the 
Federal  Register.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
.  have  practical  utility;  (b)  estimates  of 
the  collection  burden;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
wavs  to  minimize  the  burden  of  the 


collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Filing  Comments 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  March  30,  2000. 
Interested  parties  may  file  reply 
comments  on  or  before  April  13,  2000. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  Documents 
in  Rulemaking  Proceedings,  63  FR 
24.121  (May  1,1998). 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://v\rww.fcc.gov.e-file/ 
ecfs.html>.  Commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply.  Parties  who  choose 
to  file  by  paper  must  file  an  original  and 
four  copies  of  each  filing.  Commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street.  S.W..  TW-A325,  Washington, 
D.C.  20554. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Wanda  Harris, 
Competitive  Pricing  Division,  445  12th 
Street  S.W..  Fifth  Floor,  Washington, 
D.C.  20554.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor,  ITS,  Inc., 
1231  20th  Street,  N.W.,  Washington, 
D.C.  20037. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Telecommunications. 

47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Telephone. 
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47CFRPart61 

Access  charges,  Communications 
common  carriers,  Telephone. 

47CFRPart69 

Communications  common  carriers, 
Telephone. 

Federal  Communications  Commission. 
Carol  Mattey, 

Deputy  Chief,  Common  Carrier  Bureau. 
[FR  Doc.  00-6425  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  224 
RIN  0648-XA39 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
[I.D.  102299A] 
RIN  1018-AF80 

Endangered  and  Threatened  Wildlife; 
Extension  of  Comment  Period  on 
Proposed  Endangered  Status  for  a 
Distinct  Population  Segment  of 
Anadromous  Atlantic  Salmon  {Salmo 
salai)  in  the  Gulf  of  Maine 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 


Commerce;  Fish  and  Wildlife  Service 
(FWS),  Interior. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  NMFS  and  FWS  (the  Services) 
provide  notice  to  extend  the  public 
comment  period  on  the  proposed 
determination  of  endangered  status  for  a 
distinct  population  segment  (DPS)  of 
Atlantic  salmon  [Salmo  salar)  in  the 
Gulf  of  Maine. 

DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  ADDRESSES)  no  later  than  5:00  p.m., 
eastern  daylight  time,  on  April  14,  2000. 
ADDRESSES:  Written  comments  and 
materials  regarding  the  proposed  rule 
should  be  sent  to  the  Endangered 
Species  Program  Coordinator,  NMFS,  1 
Blackburn  Drive,  Gloucester,  MA  01930 
(fax  978-281-9394),  or  to  the  Chief, 
Division  of  Endangered  Species,  FWS, 
300  Westgate  Center  Drive,  Hadley,  MA 
01035  (fax  413-253-8308).  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Colligan,  NMFS.  978-281-9116, 
fax  978-281-9394,  e-mail 
mary.colligan@noaa.gov,  or 
Paul_Nickerson,  FWS,  413-253-8615, 
fax  413-253-8308,  e-mail  Paul 
Nickerson@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Maine  DPS  includes  all  naturally 
reproducing  wild  populations  of 
Atlantic  salmon  having  historical,  river- 
specific  characteristics  found  in  a  range 
north  of  and  including  tributaries  of  the 
lower  Kennebec  River  to,  but  net 


including,  the  mouth  of  the  St.  Croix 
River  at  the  US-Canada  border.  The  DPS 
includes  both  early  and  late  run  Atlantic 
salmon.  Threats  to  the  species  include 
low  marine  survival,  disease,  the  use  of 
non-North  American  strains  of  Atlantic 
salmon  in  the  U.S.  aquaculture  industry, 
aquaculture  escapees,  water  withdrawal 
and  sedimentation. 

On  November  17, 1999,  the  Services 
published  a  proposed  rule  (64  FR 
62627)  to  Ust  the  Gulf  of  Maine  DPS  of 
Atlantic  salmon  as  endangered  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (ESA).  The  public  comment 
period  originally  was  announced  to 
close  on  February  15,  2000.  On  January 
7.  2000  (65  FR  1082)  the  Services 
extended  the  public  comment  period  to 
March  15,  2000.  Because  of  several 
requests  for  additional  time,  the 
Services  are  extending  the  public 
comment  period  to  5:00  P.M.  Eastern 
Daylight  Time,  April  14,  2000. 

Electronic  Access 

The  1999  Status  Review  may  be 
downloaded  from  the  following  site: 
http://news.fws.gov/sdmon/ 
asaimon.html. 

Dated:  March  9.  2000. 

Art  lefTers. 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 

Dated:  March  9.  2000. 
Ronald  E.  Lambertson, 
Regional  Director,  Region  5,  U.S.  Fish  Br 
Wildlife  Service. 
[FR  Doc.  00-6414  Filed  3-14-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Extension  of  Comment  Period  for  the 
Technical  Guidance  for  Developing 
Comprehensive  Nutrient  Management 
Plans  (CNMPs) 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  Public  Notice  announces 
an  extension  of  the  comment  period 
deadline  for  the  Technical  Guidance  for 
Developing  Comprehensive  Nutrient 
Management  Plans. 

DATES:  Comments  will  be  received  until 
April  14,  2000. 

ADDRESSES:  Address  all  requests  and 
comments  to:  Francine  A.  Gordon, 
Management  Assistant,  Natural 
Resources  Conservation  Service,  ATTN: 
CNMP,  5601  Sunnyside  Avenue,  Stop 
Code  5473,  Beltsville,  Maryland  20705. 
FOR  FURTHER  INFORMATION  CONTACT:  Obie 
Ashford,  Natural  Resources 
Conservation  Service,  301-504-2197; 
fax  301-504-2264,  e-mail 
obie.ashford@usda.gov 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Notice,  released 
December  9, 1999.  The  complete  text  of 
the  Public  Notice  is  available  on  the 
NRCS  website  at  http:// 
www.nhq.nrcs.usda.gov/PROGRAMS/ 
ahcwpd/ahCNMP.html. 

The  "Technical  Guidance  for 
Developing  Comprehensive  Nutrient 
Management  Plans "  is  a  document 
intended  for  use  by  Natural  Resources 
Conservation  Service  (NRCS)  and 
conservation  partner  State  and  local 
field  staffs,  private  consultants, 
landowners/operators,  and  others  that 
will  be  developing  or  assisting  in  the 
development  of  Comprehensive 
Nutrient  Management  Plans  (CNMP). 
The  purpose  of  this  document  is  to 
provide  technical  guidance,  not  to 
establish  regulatory  requirements,  for 
local,  tribal,  State,  or  Federal  programs. 
This  technical  guidance  is  not  intended 
as  a  sole  source  or  reference  for 
developing  CNMPs.  CNMP  is  a  subset  of 
a  conservation  plan  unique  to  animal 
feeding  operations.  A  CNMP  is  a  group 
of  conservation  practices  and 


management  activities  which,  when 
combined  into  a  system,  will  help  to 
ensure  that  both  production  and  natural 
resource  goals  are  achieved.  It 
incorporates  practices  to  utilize  animal 
manure  and  organic  by-products  as  a 
beneficial  resource.  A  CNMP  addresses 
natural  resource  concerns  dealing  with 
nutrient  and  organic  by-products  and 
their  adverse  impacts  on  water  quality. 
The  objective  of  a  CNMP  is  to  combine 
management  activities  and  conservation 
practices  into  a  system  that,  when 
implemented,  will  minimize  the  adverse 
impacts  of  animal  feeding  operations  on 
water  quality. 

USDA  prohibits  discrimination  in 
their  programs  and  activities  on  the 
basis  of  race,  color,  national  origin, 
gender,  religion,  age,  sexual  orientation, 
or  disability.  Additionally, 
discrimination  on  the  basis  of  political 
beliefs  and  marital  or  family  status  is 
also  prohibited  by  statutes  enforced  by 
USDA.  (Not  all  prohibited  bases  apply 
to  all  programs).  Persons  with 
disabilities  who  require  alternative 
means  for  communication  of  program 
information  (Braille,  large  print,  audio 
tape,  etc.)  should  contact  the  USDA's 
Target  Center  at  (202)  720-2600  (voice 
and  TDD). 

To  file  a  complaint  of  discrimination 
with  USDA,  write  USDA  Director, 
Office  of  Civil  Rights,  Room  326-W, 
Whitten  Building,  14th  and 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-9410.  or  call 
(202)  720-5964  (voice  and  TDD).  The 
USDA  is  an  equal  opportunity  provider 
and  employer. 

Signed  at  Washington,  D.C,  on  March  8, 
2000 

Pearl ie  S.  Reed, 

Chie.  Natural  Besources  Conservation  Service 
|FR  Doc.  00-6411  Filed  3-14-00;  8:45  am] 
BILLING  COOE  3410-1 6-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Municipal  Interest  Rates  for  the 
Second  Quarter  of  2000 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  second  quarter  of  2000. 

SUMMARY:  The  Rural  Utilities  Service 
hereby  announces  the  interest  rates  for 
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advances  on  municipal  rate  loans  with 
interest  rate  terms  beginning  during  the 
second  calendar  quarter  of  2000. 

DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
diu-ing  the  period  beginning  April  1 , 
2000,  and  ending  June  30,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
P.  Salgado,  Management  Analyst,  Office 
of  the  Assistant  Administrator,  Electric 
Program,  Riu-al  Utilities  Service,  U.S. 
Department  of  Agriculture,  Room  4024- 
S, Stop  1560, 1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
1560.  Telephone:  202-205-3660.  FAX: 
202-690-0717.  E-mail: 
GSalgado@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
annoimces  the  interest  rates  on 
advances  made  during  the  second 
calendar  quarter  of  2000  for  municipal 
rate  electric  loans.  RUS  regulations  at 
§  1714.4  state  that  each  advance  of 
funds  on  a  municipal  rate  loan  shall 
bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  §  1714.5, 
the  interest  rates  on  these  advances  are 
based  on  indexes  published,  in  the 
"Bond  Buyer"  for  the  four  weeks  prior 
to  the  fourth  Friday  of  the  last  month 
before  the  beginning  of  the  quarter.  The 
rate  for  interest  rate  terms  of  20  years  or 
longer  is  the  average  of  the  20  year  rates 
published  in  the  Bond  Buyer  in  the  four 
weeks  specified  in  §  1714.5(d).  The  rate 
for  terms  of  less  than  20  years  is  the 
average  of  the  rates  published  in  the 
Bond  Buyer  for  the  same  four  weeks  in 
the  table  of  "Municipal  Market  Data — 
General  Obhgation  Yields"  or  the 
successor  to  this  table.  No  interest  rate 
may  exceed  the  interest  rate  for  Water 
and  Waste  Disposal  loans. 

The  table  of  Municipal  Market  Data 
includes  only  rates  for  securities 
maturing  in  2000  and  at  5  year  intervals 
thereafter.  The  rates  published  by  RUS 
reflect  the  average  rates  for  the  years 
shown  in  the  Municipal  Market  Data 
table.  Rates  for  interest  rate  terms 
ending  in  intervening  years  are  a  linear 
interpolation  based  on  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one 
eighth  of  one  percent  (0.125  percent)  as 
required  under  §  1714.5(a).  The  market 
interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.875 
percent. 

In  accordance  with  §  1714.5,  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
second  calendar  quarter  of  2000. 


Interest  rate  term  ends 
in  (year) 

RUS  rate 
(0.000  percent) 

2021  or  later  

2020 

2019    

5.875 
5.875 
5.875 

2018 

5.875 

2017 

2016 

2015 

5.750 
5.750 
5.750 

2014  

5.625 

2013 

5.625 

2012          

5.500 

2011      

5.375 

2010 

2009 

2008 

2007 

2006 

5.375 
5.250 
5.250 
5.125 
5.125 

2005 

5.000 

2004 

2003 

2002 

2001  

4.875 
4.625 
4.375 
4.125 

Dated:  March  8,  2000. 
Christopher  A.  McLean, 

Acting  Administrator.  Rural  Utilities  Service. 
(FR  Doc.  00-6387  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  3410-1 S-P 


AMTRAK  REFORM  COUNCIL 

Notice  of  Meeting 

AGENCY:  Amtrak  Reform  Council. 
ACTION:  Notice  of  Special  Public 
Outreach  Hearing  for  the  Mountain 
States  and  a  Public  Business  Meeting. 

SUMMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997,  the  Amtrak  Reform  Council 
(ARC)  gives  notice  of  a  special  public 
outreach  meeting  of  the  Council  with 
representatives  from  the  Mountain 
States.  At  the  Outreach  Hearing,  the 
Council  has  invited,  among  others, 
representatives  from  the  states  of 
Arizona,  Colorado,  Idaho,  Kansas, 
Montana,  Nevada,  New  Mexico,  North 
Dakota,  Utah,  and  Wyoming,  and  from 
Amtrak  as  well,  to  discuss  all  aspects  of 
current  and  future  intercity  railroad 
passenger  service.  The  Mountain  States 
are  served  almost  exclusively  by  the 
long-haul  trains  that  Amtrak  operates 
from  the  Midwest  and  Southeast 
Regions  to  the  West  Coast. 
DATES:  The  Special  Public  Outreach 
Hearing  will  be  held  on  Thursday. 
March  30,  2000  from  9:00  a.m.  to  5:00 
p.m.  and  the  Business  Meeting  will  be 
,  held  on  Friday,  March  31,  2000  from 
8:30  a.m.  to  12:30  p.m.  Both  the  Hearing 
and  Business  Meeting  are  opened  to  the 
general  public. 

ADDRESSES:  Both  the  Outreach  Hearing 
and  Business  Meeting  will  take  place  at 


the  University  of  Denver,  2nd  Floor- 
Ballroom,  DriscoU  Center,  2300  S.  York 
Street,  Denver,  Colorado  80208.  (The 
Driscoll  Center  is  located  North  of  the 
campus.)  Persons  in  need  of  special 
arrangements  should  contact  the  person 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'Sullivan,  Amtrak  Reform 
Council,  Room  7105,  JM-ARC,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:'202-493-2061.  You  can  also 
visit  the  ARC's  website  at 
www.amtrakrefonncounciI.gov,  for 
information  regarding  ARC's  upcoming 
events,  the  agenda  for  upcoming  events, 
the  ARC'S  First  Annual  Report, 
information  about  the  ARC  Staff  and  the 
Council  Members  and  much  more. 
SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (ARAA),  as 
an  independent  commission,  to  evaluate 
Amtrak's  performance  and  to  make 
recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
ARAA  requires  that  the  ARC  monitor 
cost  savings  resulting  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  ARC  provide  an  annual  report 
to  Congress  that  includes  an  assessment 
of  Amtrak's  progress  on  the  resolution 
of  productivity  issues;  and  that,  after 
two  years,  the  ARC  has  the  authority  to 
determine  whether  Amtrak  can  meet 
certain  financial  goals  specified  under 
the  ARAA  and,  if  not,  to  notify  the 
President  and  the  Congress. 

The  ARAA  provides  that  the  ARC 
consist  of  eleven  members,  including 
the  Secretary  of  Transportation  and  ten 
others  nominated  by  the  President  and 
Congressional  leaders.  Each  member  is 
to  serve  a  five-year  term. 

Issued  in  Washington.  EX:,  March  10.  2000. 
Thomas  A.  Till, 
Executive  Director. 

[FR  Doc.  Oa-6415  Filed  3-14-00;  8:45  am] 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 
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Title:  Current  "opulation  Survey,  June 
2000  Fertility  Su  aplement. 

Form  Numbeii  s):  This  automated 
instrument  has  n  o  form  number. 

Agency  Appro  ^al  Number:  0607- 
0610. 

Type  ofReque  ;f;  Reinstatement,  with 
change,  of  a  prev  iously  approved 
collection. 

Burden:  250  hdurs. 

Number  of  Res  pondents:  30,000. 

Avg  Hours  Per  Response:  30  seconds. 

Needs  and  Ust  s:  The  Census  Bureau 
is  requesting  cle<  ranee  for  the  collection 
of  data  concemii  g  fertility  to  be 
conducted  in  coi  junction  with  the  June 
2000  Current  Pojiulation  Survey  (CPS). 
The  Census  Bure  au  sponsors  the 
supplement  quej  tions,  which  have  been 
asked  periodical  y  since  1971.  The  June 
2000  Supplement  differs  from 
previously  conducted  supplements  in 
that  it  only  includes  fertility  items.  The 
most  recent  supp  lement,  conducted  in 
1998,  contained  )Oth  fertility  items  and 
birth  expectations  items. 

This  survey  pr  )vides  information 
used  mainly  by  g  ovemment  and  private 
analysts  to  projec  t  future  population 
growth,  to  analyj  e  child  spacing,  and  to 
aid  policymakers  in  their  decisions 
affected  by  chan{  es  in  family  size  and 
composition.  Pas  t  studies  have 
discovered  notici  sable  changes  in  the 
patterns  of  fertili  y  rates  and  the  timing 
of  the  first  birth,  'otential  needs  for 
government  assistance,  such  as  aid  to 
families  with  dejiendent  children,  child 
care,  and  matem  J  health  care  for  single 
parent  househok  s,  can  be  estimated 
using  CPS  charac  teristics  matched  with 
fertility  data. 

The  fertility  in  ormation  will  be 
collected  by  both  personal  visit  and 
telephone  intervi  ews  in  conjunction 
with  the  regular  une  2000  CPS 
interviewing.  All  interviews  are 
conducted  using  computer-assisted 
interviewing. 

Affected  Publh :;  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  I  Obligation:  Voluntary. 

Legal  Authorit  r  Title  13  USC,  Section 
182. 

OMB  Desk  Off  cer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  a  Jove  information 
collection  propoi  al  can  be  obtained  by 
calling  or  writin;  Linda  Engelmeier, 
DOC  Forms  Clea  ance  Officer,  (202) 
482-3272,  DeparLment  of  Commerce, 
room  5027,  14th  and  Constitution 
Avenue,  NW,  W;  shington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comm  mts  and 
recommendation  s  for  the  proposed 
information  colh  ction  should  be  sent 
within  30  days  o  publication  of  this 


notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  March  9,  2000. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[PR  Doc.  00-6320  Filed  3-14-00:  8:45  am] 

BILUNG  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  8-2000] 

Proposed  Foreign-Trade  Zone— Waco, 
Texas;  Application  and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  City  of  Waco,  Texas, 
to  establish  a  general-purpose  foreigd- 
trade  zone  at  sites  in  Waco,  Texas, 
adjacent  to  the  Dallas/Fort  Worth 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  FTZ  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  March  6,  2000.  The 
applicant  is  authorized  to  make  the 
proposal  under  Texas  Revised  Civil 
Statute  Article  1446.01. 

The  proposed  zone  would  be  the  sixth 
general-purpose  zone  in  the  Dallas/Fort 
Worth  Customs  port  of  entry  area.  The 
existing  zones  are  FTZ  39  in  Dallas/Ft. 
Worth  (site  also  in  Grayson  County) 
(Grantee:  Dallas/Fort  Worth 
International  Airport  Board,  Board 
Order  133,  43  FR  37478,  8/23/78);  FTZ 
113  in  Ellis  County  (Grantee: 
Midlothian  Trade  Zone  Corporation, 
Board  Order  283,  50  FR  300,  1/3/85); 
FTZ  168  in  the  Dallas/Ft.  Worth,  Texas, 
area  (Grantee:  Dallas/Fort  Worth 
Maquila  Trade  Development 
Corporation,  Board  Order  491,  55  FR 
46974,  11/8/90);  FTZ  196  in  the  Fort 
Worth  area  Grantee:  Alliance  Corridor, 
Inc.,  Board  Order  651,  58  FR  48826,  9/ 
20/93);  and,  FTZ  227  in  Durant, 
Oklahoma  (Grantee:  Rural  Enterprises  of 
Oklahoma,  Inc.,  Board  Order  947,  63  FR 
5929,  2/5/98). 

The  proposed  new  zone  would 
consist  of  3  sites  (409  acres)  in  Waco: 
Site  1  (200  acres) — Aviation  Parkway 
East,  within  the  1,000-acre  Texas 
Aeroplex  Industrial  Park,  adjacent  to 
Highway  84  and  within  5  miles  of 
Interstate  35.  Waco;  Site  2  (139  acres) — 
Bagby  Avenue/MK&T  Railroad  site, 
within  the  3,000-acre  Texas  Central 
Industrial  Park,  adjacent  to  Highway  6 
and  within  1  mile  of  Interstate  35, 
Waco;  and.  Site  3  (70  acres) — Madison- 


Cooper  Airport  site,  which  is  part  of  the 
100-acre  Regional  Airport  Industrial 
Park,  on  and  adjacent  to  the  Waco 
Regional  Airport,  Waco.  Site  1  is  a  State 
Enterprise  Zone.  Sites  1  and  2  are 
owned  by  the  Waco  Industrial 
Foundation,  and  Site  3  is  owned  by  the 
applicant. 

The  application  indicates  a  need  for 
foreign-trade  zone  services  in  Waco. 
Several  firms  have  indicated  an  interest 
in  using  zone  procedures  for 
warehousing/distribution  activities. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  April  19,  2000,  at  1:00  p.m., 
at  the  City  of  Waco  Civic  Center,  100 
Washington,  Cameron  Room,  Waco, 
Texas  76701. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  15,  2000.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  30,  2000). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Greater  Waco  Chamber  of  Commerce, 
101  South  University  Parks  Drive, 
Waco,  TX  76701. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  March  9,  2000. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  00-6402  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  3510-OS-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Preliminary  Results  of  New  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
New  Shipper  Antidumping 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  review  of  the  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
from  the  People's  Republic  of  China 
(PRC)  in  response  to  a  request  by  a  PRC 
exporter  of  subject  merchandise, 
Yancheng  Haiteng  Aquatic  Products  & 
Foods  Co.,  Ltd.  {Yancheng  Haiteng). 
This  review  covers  shipments  of  this 
merchandise  to  the  United  States  diiring 
the  period  of  September  1, 1998  through 
February  28,  1999. 

We  have  preliminarily  determined 
that  sales  have  not  been  made  below 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results, 
we  will  instruct  the  U.S.  Customs 
Service  not  to  assess  antidumping 
duties  on  entries  subject  to  this  review. 
EFFECTIVE  DATE:  March  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  EUerman,  Thomas  Gilgunn  or 
Maureen  Flaimery,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone:  (202) 
482-4106,  (202)  482-0648  or  (202)  482- 
3020,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Departments' 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  Part  351 
(April,  1999). 

Background 

The  Department  published  in  the 
Federal  Register  cm  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
from  the  PRC  on  September  15. 1997  (62 


FR  48218).  On  March  30,  1999,  the 
Department  received  a  request  from 
Yancheng  Haiteng  for  a  new  shipper 
review  pursuant  to  section  751(a)(2)(B) 
of  the  Act  and  section  351.214(b)  of  the 
Department's  regulations.  These 
provisions  state  that,  if  the  Department 
receives  a  request  for  review  from  an 
exporter  or  producer  of  the  subject 
merchandise  which  states  that  it  did  not 
export  the  merchandise  to  the  United 
States  diu^ing  the  period  covered  by  the 
original  less-than-fair-value  (LTFV) 
investigation  (the  POI)  and  that  such 
exporter  or  producer  is  not  affiliated 
with  any  exporter  or  producer  who 
exported  the  subject  merchandise 
during  that  period,  the  Department  shall 
conduct  a  new  shipper  review  to 
establish  an  individual  weighted- 
average  dumping  margin  for  such 
exporter  or  producer  who  exported,  if 
the  Department  has  not  previously 
established  such  a  margin  for  the 
exporter  or  producer.  The  regulations 
require  that  the  exporter  or  producer 
shall  include  in  its  request,  with 
appropriate  certifications:  (1)  The  date 
on  which  the  merchandise  was  first 
entered,  or  withdrawn  from  the 
warehouse,  for  consumption,  or,  if  it 
cannot  certify  as  to  the  date  of  the  first 
entry,  the  date  on  which  it  first  shipped 
the  merchandise  for  export  to  the 
United  States,  or  if  the  merchandise  has 
not  yet  been  shipped  or  entered,  the 
date  of  sale;  (2)  a  list  of  the  firms  with 
which  it  is  affiliated;  (3)  a  statement 
from  such  exporter  or  producer,  and 
from  each  affiliated  firm,  that  it  did  not, 
under  its  current  or  a  former  name, 
export  the  merchandise  during  the  POI, 
and  (4)  in  an  antidumping  proceeding 
involving  inputs  from  a  nonmarket 
economy  country,  a  certification  that  the 
export  activities  of  such  exporter  or 
producer  are  not  controlled  by  the 
central  government.  See  19  CFR 
351.214(b)(2)(ii),  (iii),  and  (iv). 
Yancheng  Haiteng's  request  was 
accompanied  by  information  and 
certifications  establishing  the  date  on 
which  it  first  shipped  freshwater 
crawfish  tail  meat.  Yancheng  Haiteng 
also  claimed  it  had  no  affiliated 
companies  which  exported  crawfish  tail 
meat  from  the  PRC  during  the  POI.  In 
addition,  Yancheng  Haiteng  certified 
that  its  export  activities  are  not 
controlled  by  the  central  government. 
Based  on  the  above  information,  the 
Department  initiated  a  new  shipper 
review  covering  Yancheng  Haiteng.  (See 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Administrative  Review,  64 
FR  24328,  May  6,  1999.) 


Due  to  extraordinarily  complicated 
issues  in  this  case,  the  Department 
extended  the  deadline  for  completion  of 
the  new  shipper  review  on  November  3, 
1999.  (See  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of  New 
Shipper  Antidumping  Review: 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China,  64  FR 
59739,  November  3, 1999.) 

Scope  of  Review 

The  product  covered  by  this  review  is 
freshwater  crawfish  tail  meat,  in  all  its 
forms  (whether  washed  or  with  fat  on, 
whether  purged  or  unpurged),  grades 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  number  0306.19.10  and 
0306.29.00.00.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this  order  is 
dispositive. 

"This  review  covers  the  period 
September  1,  1998  through  February  28, 
1999. 

Issues  of  Relationships  to  Other 
Exporters 

The  Department  will  be  further 
analyzing  the  implications  of 
relationships  between  Yancheng 
Haiteng  and  other  crawfish  exporters  for 
the  final  results.  This  process  will  entail 
the  collection  of  additional  data, 
contacting  of  parties,  and  possible 
verifications.  For  example,  we  will 
further  consider  whether  Yancheng 
Haiteng  should  receive  a  rate  different 
from  that  of  another  PRC  exporter  of 
subject  merchandise  that  is  an  indirect 
parent  of  Yancheng  Haiteng.  This 
determination  may  affect  whether  it  is 
appropriate  to  continue  to  treat 
Yancheng  Haiteng  as  a  new  shipper.  For 
further  information,  see  the 
Memorandum  to  the  File  through 
Maureen  Flannery  from  Thomas 
Gilguim  and  Sarah  Ellerman:  New 
Shipper  Review  of  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China  (A-570-848):  Sales  and  Factors 
Verification  Report  for  Yancheng 
Haiteng  Aquatic  Products  and  Foods 
Co..  Ltd..  dated  February  24,  2000. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
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Separate  Rates 

Yancheng  Hait(  tng  has  requested  a 
separate,  compan  yr-specific  rate.  In  its 
questionnaire  res  jonse,  Yancheng 
Haiteng  states  the  t  it  is  an  independent 
legal  entity  and  a  PRC-foreign  joint 
venture. 

To  establish  wl  lether  a  company 
operating  in  a  noi  imarket  economy 
country  is  sufficii  mtly  independent  to 
be  entitled  to  a  se  parate  rate,  the 
Department  anal]  zes  each  exporting 
entity  under  the  lest  established  in  the 
Final  Determinat  on  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6.  1991),  as  amplified  by  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Silicon  Carbide  from  the  People's 
Republic  of  Chin  i.  59  FR  22585  (May  2. 
1994). 

Under  this  poll  cy,  exporters  in  non- 
market  economies  (NMEs)  are  entitled 
to  separate,  comf  any-specific  margins 
when  they  can  d(  monstrate  an  absence 
of  government  co  ntrol,  both  in  law  and 
in  fact,  with  resp  !ct  to  export  activities. 
Evidence  suppor  ing,  though  not 
requiring,  a  findi  ig  of  de  jure  absence 
of  government  cc  atrol  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipuh  tions  associated  with 
an  individual  exj  lorter's  business  and 
export  licenses;  ( I)  any  legislative 
enactments  decei  itralizing  control  of 
companies;  and  ( i)  any  other  formal 
measures  by  the  ;ovemment 
decentralizing  ca  ntrol  of  companies.  De 
facto  absence  of  j  overnment  control 
over  exports  is  b<  sed  on  four  factors:  (1) 
Whether  each  ex  )orter  sets  its  own 
export  prices  ind  3pendently  of  the 
government  and  vithout  the  approval  of 
a  government  aui  hority;  (2)  whether 
each  exporter  ret  lins  the  proceeds  from 
its  sales  and  mak  as  independent 
decisions  regard!  ng  the  disposition  of 
profits  or  financi  ig  of  losses;  (3) 
whether  each  ex  lorter  has  the  authority 
ign  contracts  and  other 
4)  whether  each 
exporter  has  autc  nomy  from  the 
government  rega  ding  the  selection  of 
management. 
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indicates  that  Yancheng  Haiteng  is  not 
controlled  by  the  government.  Yancheng 
Haiteng  submitted  evidence  of  its  legal 
right  to  set  prices  independent  of  all 
govenunent  oversight.  Yancheng 
Haiteng's  business  license  and 
certificate  of  approval  indicate  that  it  is 
a  Sino-U.S.  joint  venture.  We  find  no 
evidence  of  de  jure  government  control 
restricting  Yancheng  Haiteng  from  the 
exportation  of  crawfish.  [See  Section  A 
Response,  pages  A-2  through  A-8,  and 
exhibits  2-4,  June  22,  1999.) 

No  export  quotas  apply  to  crawfish 
and  an  export  license  is  not  required  for 
exports  of  the  subject  merchandise  to 
the  United  States.  {See  Section  A 
Response,  page  A-5,  Jime  22,  1999.) 
Prior  verifications  have  confirmed  that 
there  are  no  export  licenses  required 
and  no  quotas  for  the  seafood  category 
"Other,"  which  includes  crawfish,  in 
China's  Tariff  and  Non-Tariff  Handbook 
for  1996.  In  addition,  we  have 
previously  confirmed  that  crawfish  is 
not  on  the  list  of  commodities  with 
planned  quotas  in  the  1992  PRC 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  document  entitled 
Temporary  Provisions  for 
Administration  of  Export  Commodities. 
(See  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China; 
Preliminary  Results  o£  New  Shipper 
Review,  64  FR  8543,  February  22,  1999.) 
The  Department  also  checked  the  PRC's 
Export  License  Issued  Categories  and 
Quota  List  at  verification,  and  found 
that  neither  crawfish  tail  meat  nor 
crawfish  shells  were  listed  as  products 
requiring  a  special  export  license  or 
with  a  quota  imposed  by  the 
government. 

The  PRC's  Enterprise  Legal  Person 
Registration  Administrative  Regulations 
(Legal  Person  Regulations),  issued  on 
June  13,  1988,  by  the  State's  Industrial 
and  Commercial  Bureau,  and  placed  on 
the  record  of  this  review,  provide  that, 
to  qualify  as  legal  persons,  companies 
must  have  the  "ability  to  bear  civil 
liability  independently"  and  the  right  to 
control  and  memage  their  businesses. 
These  regulations  also  state  that,  as  an 
independent  legal  entity,  a  company  is 
responsible  for  its  own  profits  and 
losses.  [See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Manganese  Metal  from  the 
People's  Republic  of  China,  60  FR  56046 
(November  6,  1995)  (Manganese  Metal) 
and  Yancheng  Haiteng's  Section  A 
response,  June  22,  1999.) 

Yancheng  Haiteng  submitted  the 
Foreign  Trade  Law  of  the  People's 
Republic  of  China,  adopted  by  the 
government  of  the  People's  Republic  of 
China  in  1994,  which  grants  autonomy 
to  businesses  involved  in  the 


importation  and  exportation  of 
merchandise  in  their  management 
decisions  and  establishes  accountability 
for  their  owm  profits  and  losses.  The 
business  license  of  Yancheng  Haiteng 
allows  Yancheng  Haiteng  to  enter  into 
contracts  and  conduct  business 
activities  without  the  direction  of  a 
government  ministry  or  agency. 
Yancheng  Haiteng  also  submitted  its 
Certificate  of  Approval  for 
Establishment  of  Enterprises  with 
Foreign  Investment  in  the  PRC,  which 
documents  its  status  as  an  enterprise 
with  foreign  investment.  Therefore,  with 
respect  to  the  absence  of  de  jure  control 
over  export  activity,  we  determine  that 
these  firms  are  independent  legal 
entities. 

De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities,  the 
information  presented  indicates  that  the 
management  of  Yancheng  Haiteng  is 
responsible  for  all  decisions  such  as  the 
determination  of  export  prices,  profit 
distribution,  marketing  strategy,  and 
contract  negotiations.  Our  analysis 
indicates  that  there  is  no  goverament 
involvement  in  the  daily  operations  or 
selection  of  management  for  Yancheng 
Haiteng.  (See  Section  A  Response,  pages 
A-5  through  A-7,  and  exhibit  6;  see  also 
Separate  Rate  Analysis  in  the  New 
Shipper  Review  of  Yancheng  Haiteng; 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China,  dated 
February  24,  2000  (Separate  Rates 
Memorandum),  which  is  on  file  in  the 
Central  Records  Unit  (room  B-099  of  the 
Main  Commerce  Building). 

Consequently,  because  evidence  on 
the  record  indicates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  over  Yancheng  Haiteng's  export 
activities,  we  preliminarily  determine 
that  this  exporter  is  entitled  to  a 
separate  rate.  For  further  discussion  of 
the  Department's  preliminary 
determination  that  these  exporters  are 
entitled  to  separate  rates,  see  the 
Separate  Rates  Memorandum. 

Normal  Value  Comparisons 

To  determine  whether  respondent's 
sales  of  the  subject  merchandise  to  the 
United  States  were  made  at  NV,  we 
compared  its  United  Sates  price  to  NV, 
as  described  in  the  "United  States 
Price"  and  "Normal  Value"  sections  of 
this  notice. 

United  States  Price 

.  We  based  United  States  price  on  EP 
in  accordance  with  section  772(a)  of  the 
Act,  because  the  first  sales  to 
unaffiliated  purchasers  were  made  prior 
to  importation,  and  CEP  was  not 
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otherwise  warranted  by  the  facts  on  the 
record.  We  calculated  EP  based  on 
packed  prices  from  the  exporter  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  We  deducted  domestic  inland 
freight  and  brokerage  and  handling 
expenses  in  the  home  market  from  the 
string  price  (gross  unit  price)  in 
accordance  with  772(c)  of  the  Act. 
Consistent  with  the  original 
investigation  and  Freshwater  Crawfish 
Tail  Meat  From  the  People's  Republic  of 
China;  Preliminary  Results  of  New 
Shipper  Review,  64  FR  8543  (February 
22,  1999)  (Ningbo  New  Shipper 
Review),  we  used  India  as  a  surrogate 
country  for  valuing  all  expenses.  We 
valued  movement  expenses  as  follows: 

•  To  value  truck  freight,  we  used  the 
rates  reported  in  an  April  20,  1994 
newspaper  article  in  the  "Times  of 
India"  and  submitted  for  the  Final 
Determination  of  Sales  at  Less  Than  Fafr 
Value:  Polyvinyl  Alcohol  From  the 
People's  Republic  of  China,  60  FR  52647 
(October  10,1995).  We  adjusted  the  rates 
to  reflect  inflation  through  the  POR 
using  WPI  for  India  in  the  International 
Financial  Statistics  published  by  the 
International  Monetary  Fimd  (IMF). 

•  To  value  brokerage  and  handling  in 
the  home  market,  we  used  information 
reported  in  the  antidumping 
administrative  review  of  Certain 
Stainless  Steel  Wire  Rod  From  India; 
Preliminary  Results  of  Antidiunping 
Duty  Administrative  and  New  Shipper 
Reviews,  63  FR  48184  (September  9, 
1998)  (Stainless  Steel  Wire  Rod  from 
India),  euid  also  used  in  Ningbo  New 
Shipper  Review. 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if:  (1)  The 
merchandise  is  exported  from  an  NME 
countr)';  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  vedue  under 
section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  imtil  revoked  by  the 
administering  authority.  Yancheng 
Haiteng  has  not  contested  such 
treatment  in  this  review.  Accordingly, 
we  have  applied  surrogate  values  to  the 
factors  of  production  to  determine  NV. 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 


351.408(c)  of  our  regulations.  Consistent 
with  the  original  investigation,  we 
determined  that  India:  (1)  Is  comparable 
with  the  PRC  in  terms  of  level  of 
economic  development,  and  (2)  is  a 
significant  producer  of  comparable 
merchandise.  With  the  exception  of  the 
crawfish  input,  we  valued  the  factors  of 
production  using  publicly  available 
information  from  India.  (See 
Memorandum  to  Edward  Yang  through 
Maureen  Flannery  from  the  Crawfish 
Team,  Antidumping  Investigation  of 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China:  Factor 
Values  and  Preliminary  Margin 
Calculations,  dated  March  19,  1997.)  For 
crawfish  input,  we  used  Spanish  import 
statistics  for  crawfish  imported  from 
Portugal.  (See  Memorandxun  to  Joseph 
Spetrini  from  Edward  Yang,  New 
Shipper  Review  of  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China:  Determination  of  Surrogate 
Country  Selection  for  Crawfish  Input, 
dated  February  16,  1999  and 
Memorandum  to  Barbara  Tillman 
through  Maureen  Flannery  from  Sarah 
Ellerman,  New  Shipper  Review  of 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China:  Factor 
Values  Memorandum  (Factors 
Memorandum),  dated  February  24, 
2000.  We  used  import  prices  to  value 
many  factors.  As  appropriate,  we 
adjusted  import  prices  by  adding  freight 
expenses  to  make  them  delivered  prices. 
For  a  complete  analysis  of  surrogate 
values,  see  Factors  Memorandum.  We 
valued  the  factors  of  production  as 
follows: 

•  To  value  whole  crawfish,  we  used 
the  average  Spanish  import  price  for 
fresh  (not  frozen)  craw^sh  imported 
from  Portugal.  In  order  to  factor  out 
seasonal  fluctuations  in  the  price  of  the 
Spanish  import  data,  we  valued  whole 
crawfish  using  data  from  the  calender 
year  1997,  the  most  recent  period  for 
which  data  is  available.  Spanish  import 
data  show  insignificant  amounts  of 
crawfish  from  other  countries  at 
aberrational  prices  and,  therefore,  it 
would  not  be  appropriate  to  include 
these  data  in  the  calculation  of  the 
crawfish  cost.  These  data  are  publicly 
available  and  are  published  by  the 
Spanish  Ministry'  of  Customs  in  Madrid. 
Since  our  valuation  of  the  crawfish 
input  was  for  a  period  which  did  not 
coincide  with  the  factors  of  production 
reporting  period,  we  had  to  adjust  this 
factor  value.  See  Factor  Values 
Memorandum  for  further  discussion. 

•  To  value  the  by-product  of  shells  in 
the  investigation  and  the  Ningbo  New 
Shipper  Review,  we  used  Indian  import 
data  for  HTSUS  category'  0508.00.05, 
"shells  of  mollusks,  crustaceans,  and 


echinoderms."  The  petitioner  has 
argued  in  this  review,  as  it  did  in  the 
Ningbo  New  Shipper  Review,  that 
Indian  import  prices  are  aberrational.  In 
the  Ningbo  New  Shipper  Review,  we 
found  that  no  other  tariff  classifications 
for  comparable  merchandise  are  as 
detailed  as  the  Indian  HTSUS  category 
under  which  we  valued  the  crawfish 
shells.  In  this  review,  the  petitioner  has 
argued  that  the  Indian  tariff  category 
under  which  we  valued  the  crawfish 
shells  is  overbroad  and  includes 
different  items  with  much  higher 
values.  HTSUS  category  0508.00.05 
includes  echinoderms.  Petitioner  has 
maintained  that  echinoderms,  such  as 
starfish,  which  do  not  have  shells  and 
do  not  contain  chitin  (the  chemical  that 
makes  crustacean  shells  valuable),  are 
traded  only  for  decorative  purposes, 
thereby  inflating  the  overall  value  of 
this  tariff  category.  To  substantiate  its 
argument  for  this  review,  petitioner  has 
placed  on  the  record  information 
demonstrating  that  the  resulting  Indian 
import  price  of  55  cents  per  pound  for 
crawfish  shells  is  highly  exaggerated, 
including:  (1)  An  offer  to  sell  dried, 
crushed  crab  shells  from  an  electronic 
bulletin  board;  (2)  a  delivered  price  for 
wet  crustacean  shells  reported  in  a 
study  on  marine  biopolymers;  and  (3)  a 
price  for  crustacean  scrap  sold  in  India, 
calculated  from  a  report  detailing  chitin 
and  chitosan  exports  using  established 
yields  from  crawfish  shells  for  the 
production  of  chitosan.  All  of  these 
items  show  significantly  lower  prices 
for  shells  of  crustaceans  than  the  55 
cents  per  pound  used  in  the  Ningbo 
New  Shipper  Review.  In  addition,  we 
know  that  the  price  of  the  Spanish 
whole,  live  crawfish  is  59  cents  per 
pound.  Fincdly.  we  received  from  the 
U.S.  Embassy  in  Sri  Lanka  information 
indicating  that  Sri  Lankan  exports 
consist  of  conch  shells  and  chanks  for 
decorative  purposes.  See  Notice  of 
Preliminary'  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Reviews.  Partial  Rescission  of 
the  Antidumping  Duty  Administrative 
Review,  and  Rescission  of  the  New 
Shipper  Review  for  Yancheng  Baolong 
Biochemical  Products.  Co..  Ltd.: 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China,  64  FR 
55236.  October  12.  1999  (Preliminary 
Results  of  the  First  Administrative 
Review).  Based  on  this  information 
taken  as  a  whole,  we  determined  in  the 
Preliminary  Results  of  the  First 
Administrative  Review  that  the  Indian 
import  statistics  are  an  inappropriate 
surrogate  value  for  crawfish  shells. 
Some  of  the  alternate  information 
currently  on  the  record  is  internally 
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inconsistent,  qu  te  old.  or  possibly 
includes  items  a  ther  than  crawfish 
shells.  For  these  preliminary  results,  we 
applied  a  surrog  ite  value  based  on  a 
free-on-board  (P  DB)  factory  price  quote 
for  crab  and  shri  mp  shells  from  a 
Canadian  seller  i  if  crustacean  shells.  We 
chose  this  price  rom  any  available 
alternatives  beca  use  it  is  an  actual  price 
for  crustacean  sc  rap  that  is  reasonably 
contemporaneoi  s  with  the  POR.  We 
adjusted  this  pri  :e  to  reflect  deflation  to 
Yancheng  Haitei  ig's  crawfish  processing 
season.  (See  Fac  or  Value 
Memorandum.) 

•  To  value  co<  1  and  electricity,  we 
used  data  reporti  >d  as  the  average  Indian 
domestic  prices  vithin  the  categories  of 
"Steam  Coal  for  ndustry"  and 
"Electricity  for  L  idustry,"  published  in 
the  Internationa]  Energy  Agency's 
publication,  Ene  "gy  Prices  and  Taxes, 
First  Quarter.  19  )8.  We  adjusted  the 
cost  of  coal  to  in  :lude  an  amount  for 
transportation.  F  or  water,  we  relied 
upon  public  info  rmation  from  the 
November  1993  (Vater  Utilities  Data 
Book:  Asian  and  Pacific  Region, 
published  by  the  Asian  Development 
Bank.  To  achiev(  i  comparability  of  the 
energy  and  watei  ■  prices  to  the  factors 
reported  for  the  i  irawfish  processing 
period  applicabl ;  to  Yancheng  Haiteng, 
we  adjusted  thesa  factor  values  using 
the  WPI  for  Indii  ,  as  published  in  the 
IFS,  to  reflect  inlation  through  the 
applicable  periods. 

•  To  value  pla  stic  bags,  cardboard 
boxes  and  adhes  ve  tape,  we  relied  upon 
Indian  import  data  from  the  April  1997 
through  March  1 398  issues  of  Monthly 
Statistics  of  the  I  oreign  Trade  of  India 
(Monthly  Statist)  cs).  We  adjusted  the 
values  of  packin  ;  materials  to  include 
freight  costs  inci  rred  between  the 
supplier  and  the  factory.  For 
transportation  di  stances  used  for  the 
calculation  of  fre  ight  expenses  on  raw 
materials,  we  adi  led  to  surrogate  values 
from  India  a  sun  agate  freight  cost  using 
the  shorter  of  (a)  the  distances  between 
the  closest  PRC  j  ort  and  the  factory,  or 
fb)  the  distance  I  etween  the  domestic 
supplier  and  the  factory.  (See  Notice  of 
Final  Determinal  ion  of  Sales  at  Less 
Than  Fair  Value:  Collated  Roofing  Nails 
From  the  People  s  Republic  of  China 
(Roofing  Nails),  i  >2  FR  51410  (October  1. 
1997).  We  adjust  3d  the  reported  factor 
values  to  reflect  nflation  through  the 
POR. 

•  To  value  fac  ory  overhead,  selling, 
and  general  and  idministrative 
expenses  (SG&A  ,  and  profit,  we 
calculated  simpl  3  average  rates  using 
publicly  availab  e  financial  statements 
of  three  Indian  si  (afood  processing 
companies  subm  itted  in  the  original 
investigation  for  which  more  current 


data  is  now  available,  and  applied  these 
rates  to  the  calculated  cost  of 
manufacture.  [See  Factor  Values 
Memorandum.) 

•  For  labor,  we  used  the  PRC 
regression-based  wage  rate  at  Import 
Administration's  home  page.  Import 
Library,  Expected  Wages  of  Selected 
NME  Countries,  revised  in  May  1999. 
(See  http://wv^rw. ita.doc.gov/ 

import admin/records/wages.)  Because 

of  the  variability  of  wage  rates  in 
countries  with  similar  per  capita  Gross 
Domestic  Products,  section 
351.408(c)(3)  of  the  Department's 
regulations  requires  the  use  of  a 
regression-based  wage  rate.  The  source 
of  the  wage  rate  data  on  the  Import 
Administration's  Web  site  can  be  found 
in  the  1998  Year  Book  of  Labour 
Statistics,  International  Labor  Office 
(Geneva:  1998),  Chapter  5:  Wages  in 
Manufacturing. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  7  73 A  of  the  Act 
based  on  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dxunping  margin  exists: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(percent) 

Yancheng 
Haiteng 
Aquatic  Prod- 
ucts and 
Foods,  Co., 
Ltd.. 

09/01/98-02/ 
28/99. 

0 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  in  accordance  with 
19  CFR  351.310(c).  Any  hearing  would 
normally  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  N.W., 
Washington.  DC.  20230.  Individuals 
who  wish  to  request  a  hearing  must 
submit  a  written  request  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  Room 
1870,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 


be  discussed.  Interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice  in 
accordance  with  19  CFR  351.309(c)(2). 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filled  not  later  than  35  days  after  the 
date  of  publication.  Parties  who  submit 
arguments  are  requested  to  submit  with 
each  argument:  (1)  A  statement  of  the 
issue;  and  (2)  a  brief  smnmary  of  the 
argument.  If  a  hearing  is  held,  an 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  argiiments 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  the  briefs, 
within  90  days  from  issuance  of  these 
preliminary  results,  unless  this  time 
limit  is  extended. 

Upon  completion  of  this  new  shipper 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
direcUy  to  the  U.S.  Customs  Service 
upon  completion  of  this  review.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  final  results  of  this 
review  and  for  future  deposits  of 
estimated  duties.  For  assessment 
purposes,  we  intend  to  calculate 
importer-specific  assessment  rates  for 
freshwater  crawfish  tail  meat  from  the 
PRC.  We  will  divide  the  total  dumping 
margins  (calcidated  as  the  difference 
between  NV  and  EP)  for  each  importer 
by  the  entered  value  of  the  merchandise. 
Upon  the  completion  of  this  review,  we 
will  direct  Customs  to  assess  the 
resulting  ad  valorem  rates  against  the 
entered  value  of  each  entry  of  the 
subject  merchandise  by  the  importer 
during  the  POR. 

Furthermore,  the  following  deposit 
rate  will  be  effective  upon  publication 
of  the  final  results  of  this  new  shipper 
review  for  all  shipments  of  freshwater 
crawfish  tail  meat  from  the  PRC  entered, 
or  withdrawn  from  the  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  firm  will 
be  the  rate  indicated  above;  (2)  for 
previously-reviewed  PRC  and  non-PRC 
exporters  with  separate  rates,  the  cash 
deposit  rate  will  the  company-specific 
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rate  established  in  the  most  recent 
period;  (3)  for  all  other  PRC  exporters, 
the  rate  will  be  the  PRC-wide  rate, 
which  is  201.63  percent;  and  (4)  for  all 
other  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  February  24,  2000. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Dot:.  00-6400  Filed  3-14-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-802] 

Gray  Portland  Cement  and  Clinker 
From  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  September  8,  1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  gray  portland  cement  and  clinker 
from  Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX,  S.A.  de 
C.V.  (CEMEX),  and  its  affiliate, 
Cementos  de  Chihuahua,  S.A.  de  C.V. 
(CDC).  The  period  of  review  is  August 
1,  1997,  through  July  31,  1998. 
Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 


weighted-average  dumping  margin  is 
listed  below  in  the  section  entitled 
"Final  Results  of  Review." 

EFFECTIVE  DATE:  March  15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Davina  Hashmi  or  George  Callen,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washingtgn,  DC  20230; 
telephone  (202)  482-5760  and  (202) 
482-0180,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (1999). 

Background 

On  September  8,  1999,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Gray  Portland  Cement  and 
Clinker  From  Mexico,  64  FR  48778 
(1999)  (preliminary  results).  We  invited 
parties  to  comment  on  our  preliminary 
results  of  review.  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a*" 
hydraulic  cement  and  the  primary' 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
2523.29  and  cement  clinker  is  currently 
classifiable  under  HTS  item  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  under  HTS  item  number 
2523.90  as  "other  hydraulic  cements." 
The  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes 
only.  The  Department's  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 


Verification 

Pursuant  to  section  782(i)  of  the  Act. 
we  verified  information  provided  by 
CEMEX  and  CDC  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities  and  the  examination  of 
relevant  sales  and  financial  records,  as 
well  as  the  selection  of  original 
documentation  containing  relevant 
information.  Our  verification  results  are 
outlined  in  public  versions  of  the 
verification  reports,  dated  July  23,  1999. 
July  26,  1999,  August  6,  1999^  and 
January  6,  2000,  and  located  in  the 
public  file  in  Room  B-099  of  the 
Department's  main  building. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  interested  parties  to 
this  administrative  review  are  addressed 
in  the  "Issues  and  Decision 
Memorandum"  (Decision  Memo)  from 
Richard  W.  Moreland,  Deputy  Assistant 
Secretar\'.  Import  Administration,  to 
Robert  S.  LaRussa,  Assistant  Secretary 
for  Import  Administration,  dated  March 
6,  2000,  which  is  hereby  adopted  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099.  In  addition,  a  complete  version 
of  the  Decision  Memo  can  be  accessed 
directly  on  the  Web  at  www.ita.doc.gov/ 
import_admin/records/frn/,  under  the 
heading  "Mexico".  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Duty  Absorption 

We  have  determined  that  duty 
absorption  has  occurred  with  respect  to 
CEMEX  and  CDC  (collectively 
"CEMEX")  with  respect  to  99.96%  of 
sales  which  this  firm  made  through  its 
U.S.  affiliated  parties.  For  a  discussion 
of  our  determination  with  respect  to  this 
matter,  see  the  "Duty  Absorption" 
section  of  the  Decision  Memo, 
accessible  in  B-099  and  on  the  Web  at 

wurw.ita.doc.gov/import admin/ 

records/frn/. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  preliminary' 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  with 
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Determination  of  Sales  at  Less  Than  Fair 
Value:  Gray  Portland  Cement  and 
Clinker  from  Mexico.  55  FR  29244  ( July 
18,  1990). 

The  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i){l)  of  the 
Act. 

Dated:  March  6,  2000. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — List  of  Issues 

1.  Revocation 

2.  As  Invoiced  vs.  as  Produced 

3.  Ordinary  Course  of  Trade 

4.  Level  of  Trade 

5.  Constructed  Export  Price  Calculation 

6.  Regional  Assessment 

7.  Bag  vs.  Bulk 

8.  Difference-in-Merchandise  Calculation 

9.  Sales-Below-Cost  Test 

10.  Special  Cement 

11.  Assessment-Rate  Calculation 

12.  Adjustments 

a.  Rebates 

b.  Freight 

c.  Advertising 

d.  Early-Payment  Discounts 

e.  Credit  Expenses 

f.  Other  Adjustments 

13.  Financing  of  Cash  Deposits 

14.  Duty  Absorption 

15.  PROMEXMA  Sales 

16.  Contrucentro's  Employee  Sales 

17.  Further-Manufactured  Sales 

18.  Ministerial  Errors 

a.  Model  Matching 

b.  CDC's  Employee  Sales 


c.  U.S.  Direct  Selling  Expenses 

[FR  Doc.  00-6399  Filed  3-14-00;  8:45  ami 
HLUNG  CODE  3S10-^>S-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-501] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Natural  Bristle  Paintbrushes 
and  Brush  Heads  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Depeirtment  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  natural 
bristle  paintbrushes  and  brush  heads 
(paintbrushes)  from  the  People's 
Republic  of  China  ("PRC")  in  response 
to  requests  by  petitioner,  the  Paint 
Applicator  Division  of  the  American 
Brush  Manufacturers  Association  ("the 
Paint  Applicator  Division"),  and  one  of 
the  respondents,  Hebei  Animal  By- 
products Import  and  Export  Corporation 
("HACO").  This  review  covers  the 
period  February  1,  1998,  through 
January  31,  1999  (POR). 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  ("NV")  by  one  of  the  companies 
subject  to  this  review.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  equal  to  the  difference  between 
export  price  ("EP")  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  March  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Ellerman,  Mark  Hoadley,  or 
Maureen  Flannery,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone  (202)  482-4106,  (202)  482- 
0666,  and  (202)  482-3020,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (1999). 
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Background 

On  February'  14,  1986,  the  Department 
pubhshed  in  the  Federal  Register  (51 
FR  5580)  an  antidumping  duty  order  on 
paintbrushes  from  the  PRC.  On  February 
11,  1999,  the  Department  pubHshed  in 
the  Federal  Register  (64  FR  6878)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on 
paintbrushes  from  the  PRC  covering  the 
period  February  1,  1998,  through 
January  31,  1999. 

On  February  26, 1999,  in  accordance 
wi\h  19  CFR  351.213(b)(1).  petitioner, 
the  Paint  Applicator  Division,  requested 
that  we  conduct  an  administrative 
review  of  Hunan  Provincial  Native 
Produce  and  Animal  By-Products 
Import  and  Export  Corporation 
("Himan").  HACO  submitted  a  request 
on  February  23,  1999,  that  its  entries  be 
reviewed.  Accordingly,  we  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  March 
29,  1999  (64  FR  14860).  The  Department 
is  conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  natural  bristle  paint 
brushes  and  brush  heads  from  the  PRC. 
Excluded  from  the  review  are  paint 
brushes  and  brush  heads  with  a  blend 
of  40%  natural  bristles  and  60% 
synthetic  filaments.  The  merchandise 
under  review  is  currently  classifiable 
under  item  9603.40.40.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
merchandise  is  dispositive. 

Verification 

As  provided  in  section  782  (i)  of  the 
Act,  we  verified  information  provided 
by  HACO,  Hunan,  and  their  suppliers 
by  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturers'  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  the  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  public  and 
proprietary  versions  of  the  verification 
reports. 

Successorship  to  HACO 

The  record  indicates  that  HACO  has 
merged  with  two  other  companies  to 
form  Hebei  Founder  Import  and  Export 
Company  (Founder).  In  determining 
whether  one  company  is  the  successor 
to  another  for  purposes  of  applying  the 


antidumping  duty  law,  the  Department 
examines  a  number  of  factors  including, 
but  not  limited  to,  changes  in:  (1) 
Management,  (2)  production  facilities, 
(3)  suppliers,  and  (4)  customer  base. 
See^  e.g.,  Brass  Sheet  and  Strip  from 
Canada;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  57  FR 

20460  (May  13,  1992);  Steel  Wire  Strand 
for  Prestressed  Concrete  from  Japan; 
Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  55  FR 
7759  (March  5, 1990);  and  Industrial 
Phosphoric  Acid  From  Israel;  Final 
Results  of  Antidumping  Duty  Changed 
Circumstances  Review,  59  FR  6944 
(February  14,  1994). 

While  examining  these  factors  alone 
will  not  necessarily  provide  a 
dispositive  indication  of  succession,  the 
Department  will  generally  consider  one 
company  to  have  succeeded  another  if 
its  operations  are  essentially  inclusive 
of  the  alleged  predecessor's.  See  Brass 
Sheet  and  Strip  from  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  55  FR  20460, 

20461  (May  13.  1992).  Thus,  if  the 
evidence  demonstrates,  with  respect  to 
the  production  and  sale  of  the  subject 
merchandise,  that  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
will  assign  the  new  company  the  cash 
deposit  rate  of  its  predecessor. 

At  verification,  we  confirmed  that 
HACO  had  been  combined  with  two 
other  Chinese  companies  in  December 

1998  to  form  Founder.  HACO  no  longer 
exists  as  a  separate  entity,  and  is  now 

a  department  within  Founder.  We 
verified  this  fact  by  examining 
Founder's  financial  statements  and 
paintbrush  catalogs,  and  by  discussing 
the  matter  with  Founder  personnel  and 
former  personnel  of  HACO.  (For  a  more 
complete  discussion,  see  the 
Memorandum  to  the  File  from  Mark 
Hoadley  and  Sarah  EUerman;  1998- 

1999  Administrative  Review  of  Natural 
Bristle  Paintbrushes  and  Brush  Heads 
from  the  People's  Republic  of  China  (A- 
570-501)  Sales  Verification  Report  of 
Founder  Import  and  Export  Company, 
dated  February  28.  2000.  These  former 
employees  of  HACO  are  now  employed 
by  Founder,  which  can  be  seen  by 
comparing  the  verified  organizational 
charts  from  the  current  review  period 
with  those  of  the  previous  review 
period.  Furthermore,  Founder's  supplier 
and  U.S.  purchasers  of  subject 
merchandise  are  the  same  as  HACO's, 
which  can  be  seen  by  comparing  the 
verified  response  of  the  current  review 
with  the  verification  report  from  the 
previous  review  period.  For  more 
information,  see  the  proprietary'  version 


of  Memorandum  to  the  File  from  Sarah 
Ellerman;  Inclusion  Memo,  dated 
February  28,  2000.  Therefore,  we 
preliminarily  determine  that  Founder  is 
the  successor  to  HACO  for  purposes  of 
this  proceeding,  and  refer  to  the  former 
HACO  as  Founder  for  the  remainder  of 
this  notice. 

Separate  Rates 

To  establish  whether  a  respondent 
operating  in  a  state-controlled  economy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  respondent 
under  the  test  established  in  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sparklers  from  the  People's 
Republic  of  China.  56  FR  20588  (May  6. 
1991)  ("Sparklers"),  and  further  defined 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China.  59  FR 
22585  (May  2,  1994)  ("Silicon 
Carbide").  Under  this  test,  exporters  in 
non-market  economies  (NMEs)  are 
entitled  to  separate,  company-specific 
margins  when  they  can  demonstrate  an 
absence  of  government  control,  both  in 
law  and  in  fact,  with  respect  to  export 
activities.  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  government  control  over 
export  activities  includes  the  following: 
(1)  An  absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 

De  facto  absence  of  government 
control  over  exports  is  based  on  four 
factors:  (1)  Whether  each  exporter  sets 
its  own  export  prices  independently  of 
the  government  and  without  the 
approval  of  a  government  authority;  (2) 
whether  each  exporter  retains  the 
proceeds  from  its  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses:  (3)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements:  and  (4)  whether 
each  exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management. 

With  respect  to  the  absence  of  de  jure 
government  control  over  export 
activities,  evidence  on  the  record 
indicates  that  both  Founder  and  Hunan 
operate  under  the  "Law  of  the  People's 
Republic  of  China  on  Industrial 
Enterprises  Owned  bv  the  Whole 
People"  ("WPE  Law").  The  WPE  Uw 
gives  qualifying  enterprises  such  rights 
as  the  right  to  act  on  their  own  behalf, 
adopt  independent  accounting  methods, 
assume  the  sole  responsibility  for  their 
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profits  and  los!  es,  make  their  own 
managerial  dec  isions,  negotiate  and  set 
their  own  pric«  s,  and  elect  their  own 
management.  (  ?ee  Exhibit  6B  of 
Founder's  July  14,  1999.  questionnaire 
response  and  E  xhibit  3  of  Hunan's  May 
12,  1999,  questionnaire  response.) 

With  respect  to  the  absence  of  de 
facto  control  o  'er  export  activities,  the 
management  o  both  Founder  and 
Hunan  is  electi  d  by  company 
personnel,  and  we  found  no  evidence  at 
verification  that  either  company  made 
operating  decis  ions  under  government 
constraint,  but  substantial  evidence  that 
the  two  compaiies  make  operating 
decisions  regarding  prices,  products, 
and  customers  independently  of 
government  inl  erference.  See  Separate 
Rates  Analysis  in  the  Administrative 
Review  of  Heb<  li  Animal  By-Products 
Import  and  Ex{  ort  Corporation;  Natural 
Bristle  Paintbn  ishes  and  Brush  Heads 
from  the  People's  Republic  of  China 
(Separate  Rates  Memorandum  Founder) 
regarding  Four  der,  and  Sepsirate  Rates 
Analysis  in  the  Administrative  Review 
of  Hunan  Provi  ncial  Import  and  Export 
Corporation;  N  itual  Bristle  Paintbrushes 
and  Brush  Hea  Is  from  the  People's 
Republic  of  Ch  na  (Separate  Rates 
Memorandum  lunan)  regarding  Hunan, 
both  dated  Febj'uary  28,  2000,  and 
public  versions  of  the  verification 
reports,  on  file  in  the  Central  Records 
Unit  (room  B-(  99  of  the  Main 
Commerce  Bui  ding). 

Because  evid  ence  on  the  record 
demonstrates  a  i  absence  of  goverimient 
control,  both  ir  law  and  in  fact,  over 
respondents'  e;  port  activities,  the 
Department  pn  liminarily  grants 
Founder  and  H  anan  separate  rates. 


Date  of  Sale 


th  in 


Hunan 
the  date  of  sale 
of  sale  other 
Hunan.  For 
Memorandum 
Ellerman; 
Product  & 
Export  Corp.  (1 
Preliminary 
Natural  Bristle 
Heads  from  the 
China,  dated 


repor  ed  the  invoice  date  as 

We  have  selected  a  date 
the  invoice  date  for 
mo^-e  information,  see 
the  File  from  Sarah 
Anal  /sis  of  Hunan  Provincial 
Aniipal  By-Product  Import  & 
unan)  for  the 
Re  iults  of  Review  of 

Paintbrushes  and  Brush 
People's  Republic  of 
February  28,  2000. 


United  States  I  rice 


For  sales  mafle 
Hunan,  we  bassd 
EP.  in  accordai  ce 
the  Act.  becaus  s 
merchandise  w  as 
purchasers  in  t  le 
importation  into 
constructed  ex  )ort 
otherwise  wantnted 
record. 


by  Founder  and 
United  States  price  on 
with  section  772(a)  of 
the  subject 
sold  to  unrelated 
United  States  prior  to 
the  United  States,  and 
price  was  not 
by  the  facts  on  the 


We  calculated  export  price  based  on 
the  price  to  these  unrelated  purchasers. 
For  Foimder,  we  deducted  amounts  for 
domestic  inland  freight  because  we 
were  imable  to  verify  that  the  U.S. 
customer  paid  for  this  expense.  For 
Hunan,  we  also  deducted  amounts  for 
inland  freight. 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if:  (1)  The 
merchandise  is  exported  from  an  NME 
country;  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  coxmtry. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act.  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  None  of  the 
parties  to  this  proceeding  has  contested 
such  treatment  in  this  review. 
Accordingly,  we  have  applied  surrogate 
values  to  factors  of  production  to 
determine  NV  in  accordance  with 
section  773(c)(4)  of  the  Act  and  section 
351.408(c)  of  our  regulations. 

We  have  determined  that  Indonesia  is: 
(1)  Comparable  to  the  PRC  in  terms  of 
level  of  economic  development;  and  (2) 
is  a  significant  producer  of  comparable 
merchandise.  See  Memorandmn  to  the 
File.  Natural  Bristle  Paint  Brushes  from 
the  People's  Republic  of  China — icant 
Production  in  Indonesia  of  Comparable 
Merchandise  and  Memorandum  to  Ed 
Yang  from  Jeff  May,  Director,  Office  of 
Policy,  Natural  Bristle  Paintbrushes  and 
Brush  Heads:  Nonmarket  Economy 
Status  and  Surrogate  Country  Selection, 
dated  March  26, 1999.  Therefore,  for 
this  review,  we  have  used  publicly 
available  information  relating  to 
Indonesia  to  value  the  various  factors  of 
production. 

We  valued  the  factors  of  production 
as  follows: 

For  brush  handles,  bristles,  epoxy, 
wood,  nails,  tin  plate,  and  packing 
materials,  we  used  per  kilogram  values, 
given  in  U.S.  dollars,  obtained  from 
Indonesia's  Foreign  Trade  Statistical 
Bulletin  (Biro  Pusat  Statistik).  Because 
statistics  were  not  available  for  the 
entire  POR,  we  adjusted  these  values  for 
inflation.  We  calculated  siurogate 
freight  costs  for  these  factors  using  the 
shorter  of  (a)  the  distance  between  the 
closest  PRC  port  and  the  factory,  or  (b) 
the  distance  between  the  domestic 


supplier  and  the  factory.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Collated  Roofing  Nails 
From  the  People's  Republic  of  China.  62 
FR  51410  (October  1,  1997)  (Roofing 
Nails).  For  Founder,  we  used  a  publicly 
available  rate  for  wooden  core 
submitted  in  the  current  review.  For 
more  information,  see  Memorandum  to 
Maureen  Flannery  from  Sarah  Ellerman; 
1998-1999  Antidumping 
Administrative  Review  of  Natiu-al 
Bristle  Paintbrushes  and  Brush  Heads 
from  the  People's  Republic  of  China: 
Factors  Values  Memorandum,  dated 
February  28,  2000. 

For  labor,  we  used  the  PRC 
regression-based  wage  rate  at  Import 
Administration's  homepage.  Import 
Library,  Expected  Wages  of  Selected 
NME  Countries,  revised  on  June  2, 1997. 
See  http://www.ita.doc.gov/ 

import admin/records/wages.  Because 

of  the  variability  of  wage  rates  in 
countries  with  similar  per  capita  gross 
domestic  products,  section  351.408(c)(3) 
of  the  Department's  regulations  requires 
the  use  of  a  regression-based  wage  rate. 
The  source  of  these  wage  rate  data  on 
the  Import  Administration's  web  page  is 
found  in  the  1996  Year  Book  of  Labour 
Statistics,  International  Labour  Office 
(Geneva:  1996),  Chapter  5B:  Wages  in 
Manufacturing. 

For  factory  overhead,  selling,  general 
and  administrative  expenses  (SG&A), 
and  profit,  we  used  data  provided  by 
respondent  Hunan,  in  a  previous 
review,  from  the  Large  and  Medium 
Manufactm-ing  Statistics:  1995,  Vol.  II, 
published  by  the  Indonesian  Bureau  of 
Statistics.  See  Hunan's  submission 
dated  July  28,  1997,  which  was  placed 
on  the  record  of  this  review.  This  source 
provides  a  cost  breakdown  for  large  and 
medium  sized  manufacturers  of  hand 
tools  and  cutlery,  and  was  also  used  in 
Roofing  Nails.  See  62  FR  at  5l4lO.  We 
calculated  factory  overhead  as  a 
percentage  of  the  total  cost  of 
manufacture.  We  calculated  an  SG&A 
rate  by  dividing  SG&A  expenses  by  the 
cost  of  mcmufactiue.  Lastly,  we 
calculated  a  profit  rate  by  dividing 
profit  by  the  cost  of  production. 

To  value  electricity,  we  used  a  value 
from  A  Brief  Guide  for  Investors:  1995, 
published  by  the  Indonesian 
Government's  Investment  Coordinating 
Board.  We  adjusted  this  value  to  reflect 
inflation  through  the  end  of  the  POR 
using  the  Indonesian  wholesale  price 
index  (WPI)  published  by  the 
International  Monetary  Fimd  (IMF).  We 
then  converted  this  figure  to  dollars 
using  the  Federal  Reserve  Bank's 
certified  exchange  rate  on  the  date  of 
sale. 
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To  value  truck  freight,  we  used  the 
rates  reported  in  a  September  1991  cable 
from  the  U.S.  Consulate  in  Indonesia 
submitted  for  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-Weld  Pipe  Fittings 
from  the  People's  Republic  of  China,  58 
FR  47859  {Sep.  20,  1993),  which  was 


placed  on  the  record  of  this  review.  We 
adjusted  these  rates  to  reflect  inflation 
through  the  end  of  the  POR  using 
Indonesian  WPI  published  by  the  IMF. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  7  73  A  of  the  Act 


based  on  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist: 


Manufacturer/exporter 

Time  period 

Margin 
(percent) 

Hebei  Founder  Import  and  Export  Corp.,  also  known  as:  Hebei  Animal  By-Products 

Import  and  Export  Corporation. 
Hunan  Provincial  Native  Produce  &  Animal  By-Products  l/E  Corp 

02/01/98-01/31/99  

02/01/98-01/31/99  

4.18 
0.00 

Parties  to  the  proceeding  may  request 
disclosure  within  10  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  in  accordance  with 
19  CFR  351.310(c).  Any  hearing,  if 
requested,  will  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR 
351.309(b)(2)(ii).  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
35  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b),  we  calculated  importer- 
specific  duty  assessment  rates  based  on 
the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  to  quantity  of  the  sales 
used  to  calculate  those  duties.  This  rate 
will  be  assessed  uniformly  on  all  entries 
of  that  particular  importer  for  that  class 
or  kind  of  merchandise  made  during  the 
POR.  The  Department  will  issue 
appraisement  instructions  dfrectly  to 
the  U.S.  Customs  Ser\'ice. 

Furthermore,  the  following  deposit 
rate  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  paintbrushes 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date"  as  provided 
for  by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
firms  will  be  the  rates  established  in  the 
final  results  of  this  review  (except  that 
no  deposit  will  be  required  for  firms 
with  de  minimis  margins,  i.e.,  margins 
less  than  0.5  percent):  (2)  for  previously- 


reviewed  PRC  and  non-PRC  exporters 
with  separate  rates,  the  cash  deposit  rate 
will  be  the  company-specific  rate 
established  for  the  most  recent  period; 
(3)  for  all  other  PRC  exporters,  the  rate 
will  be  the  PRC-wide  rate,  which  is 
351.92  percent;  and  (4)  for  all  other  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC,  the  cash  deposit  rate  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.213  and  351.221. 

Dated:  February  28.  2000. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  00-6401  Filed  3-14-00;  8:45  am] 

BILLING  CODE  3510-O&-P 


DEPARTMENT  OF  COMMERCE 

^*ational  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
[I.D.011300C] 

Extension  of  Public  Comment  Period 
for  Draft  Environmental  Impact 
Statement  and  Application  for  an 
Incidental  Take  Permit  for  the  Tacoma 
Water  Department,  Green  River 
Watershed,  Habitat  Conservation  Plan, 
King  County,  Washington 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  and  Wildlife  Service 
(FWS),  hiterior. 

ACTION:  Notice  of  extended  public 
comment  period. 

SUMMARY:  This  notice  announces  a  1 7- 
day  extension  of  the  public  comment 
period  for  the  Draft  Environmental 
Impact  Statement  and  application  for  an 
Incidental  Take  Permit  (Permit)  for  the 
Tacoma  Water  Department,  Green  River 
Watershed,  Habitat  Conservation  Plan, 
King  County.  Washington.  The  Permit 
application  includes:  (1)  the  proposed 
Habitat  Conservation  Plan;  (2)  the 
proposed  Implementing  Agreement; 
and,  (3)  Draft  Environmental  Impact 
Statement.  Direct  mailings  have  been 
sent  to  affected  State  and  local  agencies. 
Federal  agencies.  Tribes.  Federal  and 
State  legislators,  public  interest  groups, 
and  other  interested  parties,  informing 
them  of  this  extension. 
DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  ADDRESSES)  no  later  than  5:00pm, 
Pacific  standard  time,  on  March  31. 
2000. 

ADDRESSES:  Requests  for  documents  on 
CD  ROM  should  be  made  by  calling 
FWS  at  (360)534-9330.  Hardbound 
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oil 
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copies  are  also 
and  partial  or 
the  following  U 
Timberland  Lib 
313  8'"  Avenue 
(360)352-0595; 
Library.  1102 
Tacoma,  WA, 
Enumclaw  City 
Enumclaw,  WA 
Public  Library 
Auburn,  WA, 
Seattle  Public 
Publications 
Seattle,  WA,  (2 
documents  are 
electronically 
at  http://www. 

Written 
application 
Statement,  Plan 
Agreement  s 
Romanski. 
Desmond  Drive 
WA.  98503- 
5823;  facsimile: 
Grady,  Project 
Desmond  Drive 
Washington, 
360/753-6052: 
9517).  Comments 
submitted  via 
Comments  and 
also  be  availabh 
by  appointment 
hours  by  calling 
FOR  FURTHER 
Romanski. 
fax:  360/534-93|31 
Tim 

Grady,  NMFS 
fax:  360/753-' 

Michael Gradj 

OFO.IPO- 
OLES.FWCC 


i  vailable  for  viewing, 
c(  implete  duplication,  at 
iraries:  Olympia 
ary.  Reference  Desk, 
sE,  Olympia,  WA, 
Tacoma  Main  Public 
T(  icoma  Avenue  South, 
(2  53)591-5666: 
Library,  1700  V  Street, 
(360)825-2938;  Auburn 
108  9'h  Street  SE. 
(2  53)931-3918;  and. 
Library,  Government 
1000  4'"  Avenue, 
d6)386-^636.  The 
4lso  available 
the  World  Wide  Web 
.fws.gov/. 
comnients  on  the  permit 
Enyironmental  Impact 
and  Implementing 
hoi  !d  be  sent  to  Tim 
Proj^t  Biologist,  FWS,  510 
SE.,  Suite  102,  Lacey, 

(telephone:  360/753- 
360/534-9331).  or  Mike 
biologist,  NMFS.  510 
SE.,  Suite  103,  Lacey. 
98603-1273  (telephone: 
acsimile:  360/753- 
will  not  be  accepted  if 
1  or  the  internet, 
natericds  received  will 
for  public  inspection, 
during  normal  business 
(360)534-9330. 
)RMATION  CONTACT:  Tim 
FWSJ,(phone:  360/753-5823, 
e-mail: 

.fws.gov),  or  Mike 
hone:  360/753-6052. 
7,  e-mail: 
AT-NMFS- 


-1273 


email 


Romanski@rl 
( 


-951 


ii^as 


SUPPLEMENTARY 
original  Federa 
announcing  the 
for  this  project 
January  14,  200M 
notice  stated 
accepted  throug  i 
purpose  of  this 
additional  revieiv 
response  to  reqi  ests 
parties. 

Dated:  March  7   2000. 

Thomas  |.  Dwyer 

Regional  Dirfctor 
Region  1 .  Portlam 

Dated:  March  1 


1  'OHUB@fws.gov). 

INFORMATION:  The 
Register  publication 
public  comment  period 
announced  on 
(65  FR  2390).  That 
comments  would  be 
March  14,  2000.  The 
(xtension  is  to  provide 
and  comment  time  in 
from  several 


Fish  and  Wildlife  Service. 
Oregon. 
2000. 


Wanda  L.  Cain, 

Chief,  Endangerei 
of  Protected  Reso^rceti 
Fisheries  Service 
|FR  Doc.  00-641.3 

BILLING  CODE  3510-!  2 


Species  Division.  Office 
National  Marine 


Filed  3-14-00;  8:45  am] 

F,  4310-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  021000D] 

International  Whaling  Commission; 
Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  NOAA  makes  use  of  a  public 
Interagency  Committee  to  assist  in 
preparing  for  meetings  of  the 
International  Whaling  Commission 
(IWC).  This  notice  defines  guidelines  for 
participating  on  the  Committee, 
provides  a  tentative  schedule  of 
meetings  and  of  important  dates,  and 
describes  the  procedure  for  submitting 
nominations  for  the  U.S.  Delegation  to 
the  July  IWC  meetings. 
DATES:  The  March  21,  2000,  Interagency 
Meeting  will  be  held  at  2:00  p.m. 
Nominations  for  the  U.S.  Delegation  to 
the  July  IWC  meetings  are  due  on  April 
1,  2000.  See  SUPPLEMENTARY 
INFORMATION  for  tentative  2000  meeting 
schedules. 

ADDRESSES:  The  March  21.  2000. 
meeting  will  be  held  in  Room  B841-A, 
Herbert  C.  Hoover  Building,  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20230.  Copies  of  nominations  for 
the  U.S.  Delegation  to  the  July  IWC 
meetings  should  be  sent  to  Cathy 
Campbell,  Office  of  International 
Affairs,  14"^  Street  and  Constitution 
Avenue,  Room  6228,  Washington,  D.C. 
20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Campbell,  (202)  482-2652. 
SUPPLEMENTARY  INFORMATION:  The 
March  21,  2000,  Interagency  Committee 
meeting  will  review  recent  events 
relating  to  the  IWC  and  issues  that  will 
arise  at  the  2000  IWC  annual  meeting. 

The  Secretary  of  Commerce  is  charged 
with  the  responsibility  of  discharging 
the  obligations  of  the  United  States 
under  the  International  Convention  for 
the  Regulation  of  Whaling,  1946.  This 
authority  has  been  delegated  to  the 
Under  Secretary  for  Oceans  and 
Atmosphere,  who  is  also  the  U.S. 
Commissioner  to  the  IWC.  The  U.S. 
Commissioner  has  primary 
responsibility  for  the  preparation  and 
negotiation  of  U.S.  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC. 
He  is  staffed  by  the  Department  of 
Commerce  and  assisted  bv  the 


Department  of  State,  the  Department  of 
the  Interior,  the  Marine  Mammal 
Commission,  and  by  other  interested 
agencies. 

Each  year,  NOAA  conducts  meetings 
and  other  activities  to  prepare  for  the 
annual  meeting  of  the  IWC.  The  major 
purpose  of  the  preparatory  meetings  is 
to  provide  input  in  the  development  of 
policy  by  individuals  and  non- 
governmental organizations  interested 
in  whale  conservation.  NOAA  believes 
that  this  participation  is  important  for 
the  effective  development  and 
implementation  of  U.S.  policy 
concerning  whaling.  Any  person  with 
an  identifiable  interest  in  United  States 
whale  conservation  policy  may 
participate  in  the  meetings,  but  NOAA 
reserves  the  authority  to  inquire  about 
the  interest  of  any  person  who  appears 
at  a  meeting  6uid  to  determine  the 
appropriateness  of  that  person's 
participation.  Foreign  nationals  and 
persons  who  represent  foreign 
governments  may  not  attend.  These 
stringent  measures  are  necessary  to 
promote  the  candid  exchange  of 
information  and  to  establish  the 
necessary  basis  for  the  relatively  open 
process  of  preparing  for  IWC  meetings 
that  characterizes  current  practices. 

Tentative  Meeting  Schedule 

The  tentative  schedule  of  additional 
meetings  and  deadlines,  including  those 
of  the  IWC,  during  2000  follows. 
Specific  locations  and  times  will  be 
published  in  the  Federal  Register. 

March  21.  2000  (Rm  B841-A,  Herbert 
C.  Hoover  Building,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C): 
Interagency  Committee  meeting  to 
review  recent  events  relating  to  the  IWC 
and  to  review  U.S.  positions  for  the 
2000  IWC  annual  meeting. 

April  1 ,  2000:  Nominations  for  the 
U.S.  Delegation  to  the  July  IWC 
meetings  are  due  to  the  U.S. 
Commissioner,  with  a  copy  to  Cathy 
Campbell  (see  ADDRESSES).  All  persons 
wishing  to  be  considered  for  the  U.S. 
Commissioner's  recommendation  to  the 
Department  of  State  concerning  the 
composition  of  the  delegation  should 
ensure  that  nominations  cire  received  by 
this  date.  Prospective  Congressional 
advisors  to  the  Delegation  should 
contact  the  Department  of  State  directly. 

May  1 7,  2000  (Rm  4830.  Herbert  C. 
Hoover  Building,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C): 
Interagency  Committee  meeting  to 
review  recent  events  relating  to  the  IWC 
and  to  review  U.S.  positions  for  the 
2000  IWC  annual  meeting. 
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June  12-13,  2000  (Adelaide, 
Australia):  IWC  Scientific  Committee 
Working  Groups  and  Sub-committees. 

June  14-26,  2000  (Adelaide, 
Australia):  IWC  Scientific  Committee. 

June  28  -  July  1,  2000  (Adelaide, 
Australia):  IWC  Commission 
Committees,  Sub-committees  and 
Working  Groups. 

July  3-6,  2000  (Adelaide,  Australia): 
IWC  52"''  Annual  Meeting. 

Special  Accommodatioiis 

Department  of  Commerce  meetings 
are  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Cathy  Campbell 
(see  FOR  FURTHER  INFORMATION  CONTACT) 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  March  2,  2000. 
Art  Jeffers, 

Deputy  Director,  Office  of  Protected 

Resourses,  National  Marine  Fisheries 

Services. 

[FR  Doc.  00-6346  Filed  3-10-00;  3:05  pm] 

BILUNC  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  021100C] 

Marine  Mammals;  Scientific  Research 
Permit  (PHF#  642-1536-00) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  Permit. 

SUMMARY:  Notice  is  hereby  given  that 
Joseph  R.  Mobley,  Jr.,  Ph.D.,  University 
of  Hawaii  -  West  Oahu,  96-129  to  take 
(i.e.,  harass)  several  species  of  cetaceans 
in  Hawaiian  waters  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001);  and 

Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office,  1601 
Kapiolani  Boulevard,  Suite  1110, 
Honolulu,  HI  96814-4700; 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 


SUPPLEMENTARY  INFORMATION:  On 
December  3,  1999,  notice  was  published 
in  the  Federal  Register  (64  FR  67882) 
that  a  request  for  a  scientific  research 
permit  to  take  several  species  of 
cetaceans  for  purposes  of  scientific 
research  had  been  submitted  by  the 
above-named  organization.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Mcirine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildUfe  (50  CFR  parts  222- 
226). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  March  3.  2000. 
Ann  D.  Terfoush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  00-6354  Filed  3-14-00;  8:45  am] 

BILLING  CODE  3510-22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  00-C0007] 

Tacoma  Electric,  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1115.20(4).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Tacoma 
Electric  Supply,  Inc.,  containing 
monetary  payments  totalling  between 
S205.006  and  S375,000. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comments  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  March  30. 
2000. 


ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comment  to  the 
Comment  00-C0007,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  H.  Plank,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626,  1450. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  March  9,  2000. 
Sadye  E.  Dunn, 

Secretary. 

Consent  Agreement 

This  Consent  Agreement  is  made  by 
and  between  the  staff  of  the  Consumer 
Product  Safety  Commission,  and 
Tacoma  Electric  Supply,  Inc. 
("Tacoma"),  a  domestic  corporation,  to 
settle  the  staff's  allegations  that  Tacoma 
distributed  in  commerce  certain 
allegedly  defective  in-wall  electric 
heaters  manufactxired  by  Cadet 
Manufacturing  Company  ("Cadet"),  a 
domestic  corporation,  with  its  principal 
place  of  business  located  at  2500  West 
Fourth  Plain  Boulevard,  Vancouver, 
Washington  98660. 

Parties 

1.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
("the  CPSC"  or  "the  Commission"),  an 
independent  regulatory  agency  of  the 
United  States  of  America,  established  by 
Congress  pursuant  to  Section  4  of  the 
Consumer  Product  Safety  Act  ("CPSA"), 
15  U.S.C.  2053,  as  amended. 

2.  Respondent  Tacoma  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of 
Washington,  with  its  principal  place  of 
business  located  at  1311  South  Tacoma 
Way,  Tacoma.  WA  98409.  Tacoma  is  a 
distributor  of  electrical  materials  and 
products. 

Subject  Matter 

3.  Since  approximately  1978,  Cadet 
has  allegedly  manufactured,  sold  and/or 
distributed  in  commerce  in-wall  electric 
heaters  for  use  in  homes  and  residences 
under  the  brand  names  "Cadet"  and 
"Encore."  These  include  all  models  and 
variants  within  each  model  of  the  series 
FW  (including  models  FW-051,  FW- 

101,  FW-122,  FW-202,  and  FW-751). 
manufactured  between  1978  and  1987. 
series  FX  (including  models  FX-051, 
FX-052.  FX-071.  FX-072,  FX-101.  FX- 

102.  FX-122.  FX-151,  FX-152.  FX-202. 
and  FX-242).  manufactured  between 
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gainst  Cadet,  seeking  a 
determination  t  lat  certain  of  the  Heaters 
present  a  subst;  ntial  product  hazard 
within  the  mea  ling  of  Section  15(a)(2) 

U.S.C.  2064(a)(2),  and 
public  notice  aj  id  a  recall  of  certain  of 
the  Heaters  pur  suant  to  Sections  15(c) 
and  (d)  of  the  C  'SA,  15  U.S.C.  2064(c) 
and  (d).  The  Co  mplaint  alleged  that 
certain  of  the  H  eaters  are  defective  and 
present  a  substi  intial  product  hazard 
within  the  mea  ling  of  Section  15(a)(2) 

U.S.C.  2064(a)(2), 
because  their  dfesign  and/or 
manufacture  cs  uses  them  to  overheat, 
fail,  and  catch  f  re,  and/or  allows  lint. 


dirt,  or  debris  to  build  up  within  the 
heaters  and  catch  fire.  The  Complaint 
also  alleged  that  the  design  of  certain  of 
the  Heaters  can  cause  the  Heaters  to 
spew  flames  and/or  biuning  or  molten 
particles,  or  eject  sparks  into  the  living 
space  of  a  home  or  residence,  or 
energize  the  Heaters  creating  a  risk  of 
electric  shock.  On  July  30, 1999,  the 
CPSC  approved  a  Consent  Agreement 
and  Order  ("the  Cadet  Order")  between 
the  Staff  and  Cadet  which,  inter  alia, 
required  Cadet  to  undertake  a 
remediation  program  for  notification  to 
consumers  and  for  the  replacement  of 
the  Heaters  ("the  Cadet  Corrective 
Action  Plan"  or  "the  Plan"),  upon  final 
approval  of  the  Plan  by  the  United 
States  Bankruptcy  Court  for  the  Western 
District  of  Washington  at  Tacoma  (the 
date  of  final  approval  being  referred  to 
herein  as  the  "Effective  Date"  of  the 
Cadet  Order). 

Agreement  of  the  Parties 

5.  It  is  the  express  purpose  of  the 
parties  entering  this  Consent  Agreement 
to  protect  the  public  safety  by  assisting 
Cadet's  recall  and  replacement  of  the 
Heaters. 

6.  Fulfillment  of  the  terms  of  this 
Consent  Agreement  and  the  attached 
Order  (hereinafter  "Order"  or  "the 
Order"),  which  is  hereby  incorporated 
by  reference,  shall  resolve  all  potential 
obligations  of  Tacoma  (and  each  of 
Tacoma's  predecessors,  successors, 
assigns,  parents,  subsidiaries,  affiliated 
entities,  agents,  representatives, 
attorneys,  employees,  officers,  directors, 
stockholders,  and  principals) 
(collectively  "the  Tacoma  Releasees") 
under  Sections  15(c)  and  (d)  of  the 
CPSA,  15  U.S.C.  2064(c)  and  (d),  to  give 
public  notice  of  the  alleged  hazard 
presented  by  the  Heaters,  and  to  repair, 
replace,  or  refund  the  purchase  price  of 
the  Heaters.  Fulfillment  of  the  terms  of 
this  Consent  Agreement  and  Order  shall 
also  resolve  all  potential  obligations  and 
liabilities  of  the  Tacoma  Releasees  for 
all  other  claims  and  causes  of  action 
which  could  have  been  alleged  by  the 
CPSC  against  the  Tacoma  Releasees 
relating  to  the  Heaters,  based  upon 
information  known  to  the  CPSC,  or 
otherwise  in  the  CPSC's  possession,  at 
the  time  the  CPSC  staff  signs  this 
Consent  Agreement.  Nothing  in  this 
Paragraph  6  is  intended  to  limit  the 
CPSC's  rights  under  Paragraph  20  of  this 
Consent  Agreement. 

7.  The  staff  believes  that  this  Consent 
Agreement  and  Order  is  an  equitable 
resolution  of  consumer  claims  against 
Tacoma  for  replacement  heaters,  and  the 
staff  has  concluded  that  the  Cadet 
Corrective  Action  Plan,  and  Tacoma's 
participation  in  that  Plan,  will  provide 


an  effective,  fair,  reasonable  and 
adequate  remedy  for  consumers 
throughout  the  United  States  who  own 
or  are  otherwise  exposed  to  the  Heaters 
by  notifying  consumers  of  the  alleged 
hazard  and  providing  replacement 
heaters  to  them,  and  that  this  Agreement 
is,  therefore,  in  the  best  interests  of 
consumers. 

8.  This  Consent  Agreement  and  Order 
shall  not  be  deemed  or  construed  as  an 
admission  by  Tacoma  or  as  evidence:  (a) 
Of  any  violation  of  law  or  regulation  by 
Tacoma;  (b)  of  other  wrongdoing  by 
Tacoma;  (c)  that  the  Heaters  are 
defective,  create  a  substantial  product 
hazard,  or  are  unreasonably  dangerous; 
or  (d)  of  the  truth  of  any  claims  or  other 
matters  alleged  or  otherwise  stated  by 
the  CPSC  or  any  other  person  either 
against  Tacoma  or  with  respect  to  the 
Heaters. 

9.  The  Heaters  are  "consumer 
products"  within  the  meaning  of 
Section  3(a)(1)  of  the  CPSA,  15  U.S.C. 
2052(a)(1). 

10.  Tacoma  is  a  "distributor"  of 
"consumer  productls),"  which  are 
"distributed  in  commerce,"  as  those 
terms  are  defined  in  Sections  3(a)(1),  (5), 
and  (11)  of  the  CPSA,  15  U.S.C. 
2052(a)(1),  (5),  and  (11). 

1 1 .  The  CPSC  has  jurisdiction  over 
Tacoma  and  the  Heaters  under  Sections 
3(a)(1),  (5),  and  (11)  and  Section  15  of 
dae  CPSA,  15  U.S.C.  2052(a)(1),  (5),  and 
(11)  and  2064. 

12.  For  purposes  of  this  settlement 
only,  Tacoma  agrees  not  to  contest  the 
staffs  allegation,  which  Tacoma  denies, 
that  the  Heaters  contain  a  "defect  which 
creates  a  substantial  product  hazard,"  as 
those  terms  are  defined  in  Section  15(a) 
of  the  CPSA,  15  U.S.C.  2064(a). 

13.  Upon  final  acceptance  by  the 
CPSC  of  this  Consent  Agreement  and 
Order,  Tacoma  knowingly,  voluntarily, 
and  completely  waives  and  relinquishes 
any  past,  present,  and/or  future  right  or 
rights  in  this  matter:  (a)  To  the  issuance 
of  a  proposed  complaint  in  accordance 
with  16  CFR  1115.20(6),  to  an 
administrative  or  judicial  hearing,  and 
to  all  further  procedural  steps — 
including  findings  of  fact  and 
conclusions  of  law — to  determine 
whether  the  Heaters  contain  a  defect 
which  creates  a  substantial  product 
hazard  within  the  meaning  of  Section  15 
of  the  CPSA;  (b)  to  seek  judicial  review 
or  otherwise  challenge  or  contest  the 
validity  of  this  Consent  Agreement  and 
Order  as  issued  and  entered;  (c)  to  seek 
judicial  review  of  this  or  any  past 
orders,  findings,  and/or  determinations 
of  the  CPSC  in  this  matter,  except  as  set 
forth  in  Paragraphs  21  and  24  of  this 
Consent  Agreement,  and  (d)  to  file  any 
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claim  or  to  seek  any  remedy  under  the 
Equal  Access  to  Justice  Act. 

14.  The  Order  is  issued  under 
Sections  15(c)  and  (d)  of  the  CPSA.  15 
U.S.C.  2064(c)  and  (d),  and  a  violation 
of  this  Consent  Agreement  and  Order  is 
a  prohibited  act  within  the  meaning  of 
Section  19(a)(5)  of  the  CPSA,  15  U.S.C. 
2068(a)(5),  and  may  subject  Tacoma  to 
civil  and/or  criminal  penalties  under 
Sections  20  and  21  of  the  CPSA,  15 
U.S.C.  2069  and  2070. 

15.  Tacoma  agrees  to  fulfill  all 
requirements  of  this  Consent  Agreement 
and  Order. 

16.  For  all  purposes,  this  Consent 
Agreement  and  Order  shall  constitute  an 
enforceable  judgment  obtained  in  an 
action  or  proceeding  by  a  goverimiental 
unit  to  enforce  its  police  and  regulatory 
power.  Tacoma  acknowledges  and 
agrees  that  this  Consent  Agreement  and 
Order  are  pursuant  to  the  CPSC's  police 
and  regulatory  power  to  remedy  the 
alleged  risk  created  by  the  Heaters,  and 
that,  once  Tacoma  signs  the  Consent 
Agreement  and  Order,  the  Consent 
Agreement  and  Order  will  not  be  subject 
to  an  automatic  stay  in  any  bankruptcy 
proceeding  involving  Tacoma. 

17.  Tacoma  acknowledges  that  any 
interested  person  may  bring  an  action 
pursuant  to  Section  24  of  the  CPSA.  15 
U.S.C.  2073,  in  any  United  States 
District  Court  in  which  Tacoma  is  found 
or  transacts  business,  to  enforce  the 
Order  and  to  obtain  appropriate 
injunctive  relief. 

18.  This  Consent  Agreement  and 
Order  shall  be  binding  upon  and  inure 
to  the  benefit  of  the  parties  hereto  and 
their  successors,  assigns,  and  any 
operating  bankruptcy  trustees  or 
receivers.  If.  prior  to  the  termination  of 
this  Consent  Agreement  and  Order, 
Tacoma  merges  with  any  other  business 
entity  or  sells,  assigns,  or  otherwise 
transfers  substantially  all  of  its  assets, 
Tacoma  shall  provide  reasonable  prior 
notice  to  the  surviving  corporation  or  to 
the  purchaser,  assignee,  or  transferee  of 
substantially  all  of  Tacoma's  assets,  of 
this  Consent  Agreement  and  Order,  and 
of  its  binding  effect  upon  said  surviving 
corporation,  purchaser,  assignee,  or 
transferee.  The  existence  of  this  Consent 
Agreement  and  Order  and  its  binding 
effect  shall  be  noted  in  any  agreement 
between  Tacoma  and  such  surviving 
corporation,  purchaser,  assignee,  or 
transferee.  It  shall  be  a  condition  of  any 
such  merger,  sale,  assignment,  or 
transfer  that  the  surviving  corporation 
or  the  purchaser,  assignee,  or  transferee 
shall  execute  a  document  agreeing  to  be 
bound  by  the  provisions  of  this  Consent 
Agreement  and  Order  and  shall  submit 
to  the  jurisdiction  of  the  CPSC  for 
purposes  of  enforcement  of  this  Consent 


Agreement  and  Order.  In  the  event  of 
any  merger,  sale,  assignment,  or  transfer 
of  substantially  all  of  Tacoma's  assets, 
Tacoma  shall  provide  written  notice  to 
the  staff  at  least  sixty  (60)  days  prior  to 
any  such  merger,  asset  sale,  assignment, 
or  transfer. 

19.  The  CPSC,  the  staff,  and/or 
Tacoma  may  disclose  terms  of  this 
Consent  Agreement  and  Order  to  the 
public. 

20.  The  CPSC,  at  its  sole  discretion 
and  upon  reasonable  notice  to  the  staff 
and  Tacoma,  may  void,  suspend,  or 
rescind  this  Consent  Agreement  and 
Order  if,  in  Tacoma's  submissions  to  the 
staff  dated  March  4,  1999  and  June  18, 
1999,  Tacoma  materially  misrepresented 
the  quantity  of  Heaters  is  sold. 
Notwithstanding  the  provision  of 
Paragraph  28  of  this  Consent 
Agreement,  the  CPSC  may  exercise  its 
rights  under  this  Paragraph  20  within, 
and  not  later  than,  three  (3)  years  after 
the  date  on  which  the  CPSC  finally 
accepts  this  Consent  agreement  and 
enters  the  Order. 

21.  If  any  provisions  of  this  Consent 
Agreement  and  Order  is  held  to  be 
illegal,  invalid,  or  imenforceable  under 
present  or  future  laws  effective  diuing 
the  term  of  this  Consent  Agreement  and 
Order,  such  provision  shall  be  fully 
severable.  In  such  event,  there  shall  be 
added  as  part  of  this  Consent  Agreement 
and  Order  a  provision  as  similar  in 
terms  to  such  illegal,  invalid,  or 
unenforceable  provision  as  may  be 
possible  and  be  legal,  valid,  and 
enforceable.  The  effective  date  of  this 
added  provision  shall  be  the  date  upon 
which  the  prior  provision  was  held  to 
be  invalid,  illegal,  or  unenforceable.  The 
rest  of  the  Consent  Agreement  and 
Order  shall  remain  in  full  effect,  uidess 
the  CPSC  determines,  after  providing 
Tacoma  with  notice  and  a  reasonable 
opportunity  to  comment,  that  severing 
the  provision  materially  impacts  the 
Cadet  Corrective  Action  Plan.  The  CPSC 
determination  shall  constitute  the  final 
agency  decision  and  shall  be  subject  to 
judicial  review,  such  review  to  be  based 
upon  the  record  of  any  such  CPSC 
proceeding  and  according  to  law. 

22.  This  Consent  Agreement  and 
Order  have  been  negotiated  by  the 
parties.  Tacoma  is  not  relying  on  the 
advice  of  the  staff,  nor  anyone 
associated  with  the  staff,  as  to  legal,  tax, 
or  other  consequences  of  any  kind 
arising  out  of  this  Consent  Agreement 
and  Order,  and  Tacoma  specifically 
assumes  the  risk  of  all  legal,  tax,  and 
other  consequences. 

23.  Tacoma  acknowledges  that  this 
Consent  Agreement  and  Order  have 
been  negotiated  between  unrelated, 
sophisticated,  and  knowledgeable 


parties  acting  in  their  own  self-interest     ■ 
and  represented  by  counsel,  and  the 
provisions  of  this  Consent  Agreement 
and  Order  shall  not  be  interpreted  or 
construed  against  any  person  or  entity 
because  that  person  or  entity  or  any  of 
its  attorneys  or  representatives  drafted 
or  participated  in  drafting  this  Consent 
Agreement  and  Order. 

24.  The  provisions  of  this  Consent 
Agreement  and  Order  shall  be 
interpreted  in  a  reasonable  manner  to 
effect  its  purpose  to  remedy  the  alleged 
hazard  that  the  Heaters  pose  and  to 
resolve  potential  claims  by  the  CPSC 
against  'Tacoma  with  respect  to  the 
Heaters.  In  the  event  of  a  dispute 
between  the  parties  arising  under  this 
Consent  Agreement  and  Order,  the 
parties  agree  to  submit  the  dispute  to 
non-binding  arbitration  by  a  panel  of 
three  arbitrators,  according  to  the  rules 
of  the  American  Arbitration  Association 
then  in  effect.  The  CPSC  and  Tacoma 
shall  each  have  the  right  to  select  one 
arbitrator,  and  shall  jointly  select  the 
third  arbitrator.  If  the  CPSC  and  Tacoma 
are  unable  to  agree  on  the  selection  of 
the  third  arbitrator,  that  arbitrator  shall 
be  selected  by  the  American  Arbitrator 
Association.  Either  party  may  institute 
an  action  arising  under  this  Consent 
Agreement  and  order,  following  the 
non-binding  decision  rendered  by  the 
arbitration  panel,  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

25.  The  existence  of  a  dispute 
between  the  staff  and  Tacoma  over  any 
provision  of  this  Consent  Agreement 
and  Order  shall  not  excuse,  toll,  or 
suspend  any  obligation  of  deadline 
imposed  upon  Tacoma  under  this 
Consent  Agreement  and  Order,  other 
than  the  specific  provision  in  dispute. 

26.  This  Consent  Agreement  and 
Order  shall  not  be  waived,  changed, 
amended,  modified,  or  otherwise 
altered,  except  in  writing  executed  by 
the  parties  and  approved  by  the  CPSC. 

27.  This  Consent  Agreement  and 
Order  contain  the  entire  agreement, 
understanding,  representation,  and 
interpretation  of  the  parties  herein,  and 
nothing  else  may  be  used  to  vary  or 
contradict  its  terms. 

28.  Tacoma's  obligations  under  this 
Consent  Agreement  and  Order  shall 
terminate  when  Tacoma  makes  the  final 
payment  required  under  Paragraphs  4 
and  5  of  the  Order. 

29.  Tacoma  makes  the  monetary- 
payments  described  in  Paragraphs  4  and 
5  of  the  Order  solely' as  restitution  to 
fund  the  Cadet  Corrective  Action  Plan 
and  thereby  to  settle  claims  arising  out 
of  its  alleged  distribution  of  the  Heaters. 
No  payment  made  pursuant  to  or 
referred  to  in  this  Consent  Agreement 


13952 


Federal  Register/ Vol.  65.  No.  51 /Wednesday,  March  15,  2000 /Notices 


and  Order  is  a 
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or  regulation 
not  constitute, 
or  treated  as, 
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forfeiture 


Ine  or  other  penalty  paid 
any  violation  of  any  law 

I  ayment  hereunder  does 
nor  shall  it  be  construed 

piyment  in  lieu  of  a  fine 
punitive  recovery,  or 


30.  Tacoma  i  nay  request  appropriate 
verification  fro  m  the  staff,  including 
record  review,  of  the  number  of 
replacement  h(  aters  ordered  from  Cadet 
under  the  Cad(  t  Corrective  Action  Plan. 
Upon  receipt  at  a  request  from  Tacoma, 
the  staff  shall  j  rovide  such  verification, 
subject  to  appr  jpriate  protective  orders 
preserving  the  :onfidentiality  of 
business  recon  s  obtained  from  Cadet. 
In  the  event  th  it  such  verification 
demonstrates  t  le  number  of 
replacement  h(  aters  represented  by  the 
CPSC  to  Tacon  a  pursuant  to  Paragraph 
5  of  the  Order  o  be  incorrect,  thus 
rendering  Tacc  ma's  payment  into  the 
escrow  accoun;  incorrect,  the  staff  shall 
direct  the  Escri  iw  Agent  to  refund  the 
overpayment  ti  >  Tacoma  in  the  amount 
of  $0.85  per  he  iter.  A  dispute  as  to  the 
proper  amount  of  contingent 
contribution  si  all  be  resolved  in 
accordance  wii  h  Paragraph  24  of  this 
Consent  Agree  nent. 

31.  Tacoma  <  nd  the  staff  consent  to 
the  entry  of  th<  Order  attached  hereto. 

32.  Upon  pn  visional  acceptance  of 
this  Consent  A  ^eement  and  Order  by 
the  CPSC,  this  Consent  Agreement  and 
Order  shall  be  jlaced  on  the  public 
record  and  sha  1  be  published  in  the 
Federal  Registi  sr  in  accordance  with  the 
procedures  set  forth  in  16  CFR 
1115.20(b)(4).   f  the  CPSC  does  not 
receive  any  wr  tten  request  not  to  accept 
this  Consent  A  jreement  and  Order 
within  fifteen  (15)  calendar  days,  this 
Consent  Agree  nent  and  Order  shall  be 
deemed  finally  accepted  on  the 
twentieth  (20tl )  calendar  day  after  the 
date  it  is  publi  hed  in  the  Federal 
Register,  in  accordance  with  16  CFR 
1115.20(b)(5). 

33.  Upon  find  acceptance  by  the 
CPSC  of  this  C  )nsent  Agreement  and 
Order,  the  CPS  C  shall  issue  the 
incorporated  C  rder.  This  Consent 
Agreement  anc  Order  shall  become 
effective  upon  service  of  the  signed 
Order  upon  Ta  :oma. 

34.  The  part:  es  have  executed  two  (2) 
identical  copie  s  of  this  Consent 
Agreement  anc  the  two  copies  shall  be 
treated  as  one  .  ind  the  same  executed 
Consent  Agree  nent. 


Dated:  February  7,  2000.  Original  fax 
transmission  signed  and  dated  February  3, 
2000. 

Howard  N.  Tarnoff, 
Trial  Attorney. 
Margaret  H.  Plank. 
Trial  Attorney. 
Eric  L.  Stone, 
Director.  Legal  Division. 
Alan  H.  Schoem. 

Assistant  Executive  Director,  Office  of 
Compliance,  U.S.  Consumer  Product  Safety 
Commission.  4330  East  West  Highway, 
Bethesda.  MD20814.  Telephone:  (301) 504- 
0626.  Facsimile:  (301)504-0359. 

Dated:  February  2.  2000. 
Randy  Mauerman, 

President,  Tacoma  Electric  Supply,  Inc.,  1311 
South  Tacoma  Way,  Tacoma,  WA  98409. 
Telephone:  (253)  627-3982,  Facsimile:  (253) 
383-7122. 

Order 

Upon  consideration  of  the  Consent 
Agreement  entered  into  between 
Respondent  Tacoma  Electric  Supply, 
Inc.  ("Tacoma")  and  the  staff  of  the 
Consumer  Product  Safety  Commission 
("the  staff)  (Collectively  "the  parties"); 
and 

The  Consumer  Product  Safety 
Commission  ("the  CPSC"  or  "the 
Commission")  having  jurisdiction  over 
the  subject  matter  and  Tacoma; 

It  is  hereby  ordered  that: 

1 .  The  Consent  Agreement  between 
Tacoma  and  the  staff  is  incorporated 
herein  by  reference  and  accepted,  and 
Tacoma  shall  comply  with  all 
obligations  of  the  Consent  Agreement 
and  this  Order. 

2.  Based  on  the  Consent  Agreement, 
the  CPSC  finds  that  the  Consent 
Agreement  and  this  Order  are  necessary 
to  protect  the  public  from  the  alleged 
hazard  presented  by  Cadet's  series  FW. 
FX.  LX,  TK,  ZA,  and  Z  in-wall  electric 
heaters,  and  the  functionally  identical 
heaters  manufactured  and  distributed  by 
Cadet  under  the  Encore  brand  name, 
including  series  RX,  RLX.  RK,  RA,  and 
ZC.  These  heaters  shall  hereinafter  be 
collectively  referred  to  as  "the  Heaters." 

3.  Tacoma  shall  immediately  cease 
and  desist  offering  for  sale  and/or 
distributing  in  commerce  any  of  the 
Heaters,  whether  by  itself  or  through  its 
subsidiaries,  affiliates,  Tacoma-owned 
distribution  centers,  or  any  other 
persons  or  entities  over  whom  Tacoma 
has  control. 

4.  Tacoma  shall  pay  into  an  escrow 
account  (Chase  Manhattan  Trust 
Company.  National  Association, 
Account  #76609060682)  established  by 
the  staff  and  Cadet  for  the  purpose  of 
remedying  the  alleged  hazard  posed  by 
the  heaters  ("Escrow  Account")  the  sum 
of  two  hundred  and  five  thousand 


dollars  ($205,000)  upon  the  CPSC's  final 
acceptance  of  this  Order. 

5.  Tacoma  shall  pay  into  the  Escrow 
Account  contingent  contribution(s)  of 
an  additional  ($0.85)  for  every  heater  in 
excess  of  two  hundred  and  fifty 
thousand  (250,000)  heaters  ordered  by 
consumers  under  the  Cadet  Consent 
Agreement  and  Order,  which  was 
approved  by  the  CPSC  on  July  30, 1999 
("the  Cadet  Order");  provided  that  the 
sum  total  of  all  of  Tacoma's  contingent 
contribution(s)  shall  be  capped  at  one 
hundred  and  seventy  thousand  dollars 
($170,000).  Tacoma  shall  pay  contingent 
contributions  quarterly  within  fifteen 
(15)  days  of  Tacoma's  receipt  of  written 
notice  form  the  staff  of  the  number  of 
replacement  heaters  over  250,000 
ordered  by  consumers  during  each 
quarter  within  twenty-four  months  of 
the  Effective  Date  of  the  Cadet  Order 
issued  by  the  CPSC  on  July  30,  1999. 

6.  The  CPSC  may  authorize  the 
distribution  of  the  monetary  payments 
referred  to  in  Paragraphs  4  and  5  above: 
(a)  To  offset  expenses  directly  related  to 
Cadet's  CPSC-approved  Corrective 
Action  Plan;  and/or  (b)  to  otherwise 
remedy  the  alleged  hazard  posed  by  the 
Heaters. 

7.  In  addition  to  any  penalty  it  may 
incur  pursuant  to  Paragraph  14  of  the 
Consent  Agreement,  if  Tacoma  fails  to 
make  timely  contributions  to  the  Escrow 
Account,  as  required  by  Paragraphs  4 
and  5  of  this  Order,  Tacoma  shall  be 
liable  for  additional  contributions  to  the 
Escrow  Account.  Such  additional 
contributions  shall  consist  of  the 
follows: 

a.  Interest  at  the  percentage  rate 
established  by  the  Department  of  the 
Treasury  pursuant  to  31  U.S.C.  3717,  for 
any  period  after  the  due  date;  and 

b.  A  five  percent  (5%)  per  month 
penalty  charge  if  the  deposit  is  not  made 
within  thirty  (30)  days  after  the  due 
date. 

In  no  event  shall  a  failure  by  Tacoma 
to  make  timely  contributions  to  the 
Escrow  Account  result  in  an  increase  in 
the  $170,000  cap  on  total  contingent 
contributions  by  Tacoma  to  the  Escrow 
Account. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  9th  day  of  March,  2000. 

By  order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

|FR  Doc.  00-6280  Filed  3-14-00:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  of  20  Department  of  Defense 
Federal  Advisory  Committees 

action:  Notice. 

SUMMARY:  Under  the  provisions  of 
Pubhc  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  following  20 
advisory  committees  have  been 
detennined  to  be  in  the  public  interest 
and  have  been  renewed: 

A.  Board  of  Visitors,  National  Defense 
University. 

B.  Strategic  Advisory  Group  for  the 
U.S.  Strategic  Command. 

C.  Advisory  Group  on  Electron 
Devices. 

D.  Defense  Science  Board. 

E.  Defense  Advisory  Committee  on 
Military  Persormel  Testing. 

F.  Defense  Advisory  Committee  on 
Women  in  the  Services. 

G.  DoD  Wage  Committee. 

H.  National  Security  Agency  Advisory 
Board. 

I.  Armed  Forces  Epidemiological 
Board. 

J.  Army  Science  Board. 

K.  Army  Education  Advisory 
Committee. 

L.  Chief  of  Engineers  Environmental 
Advisory  Board. 

M.  Scientific  Advisory  Board  of  the 
Armed  Forces  Institute  of  Pathology. 

N.  Board  of  Advisors  to  the  President, 
Naval  War  College. 

O.  Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School. 

P.  Chief  of  Naval  Operations 
Executive  Panel  Advisory  Committee. 

Q.  Naval  Research  Advisory 
Committee. 

R.  Air  University  Board  of  Visitors. 

S.  Community  College  of  the  Air 
Force  Board  of  Visitors. 

T.  U.S.  Air  Force  Scientific  Advisory 
Board. 

These  committees  provide  necessary 
and  valuable  advice  to  the  Secretary  of 
Defense  and  other  senior  officials  in  the 
DoD  in  their  respective  areas  of 
expertise.  They  make  important 
contributions  to  DoD  efforts  in  research 
and  development,  education,  and 
training,  and  various  technical  program 
cireas.  Some  of  them  are  authorized  by 
statute. 

It  is  a  continuing  DoD  policy  to  make 
every  effort  to  achieve  a  balanced 
membership  on  all  DoD  advisory 
committees.  Each  committee  is 
evaluation  in  terms  of  the  functional 
disciplines,  levels  of  experience. 


professional  diversity,  public  and 
private  association,  and  similar 
characteristics  required  to  ensure  a  high 
degree  of  balance  is  obtained. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Jennifer  Spaeth,  DoD  Committee 
Management  Officer,  703-695-4281. 

Dated:  March  9,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  00-6289  Filed  3-14-00;  8:45  ami 
BILUNG  CODE  S00O-1O-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0150] 

Proposed  Collection;  Comment 
Request  Entitled  Small  Disadvantaged 
Business  Procurement  Credits 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0150). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Small  Business  Procurement 
Credit  Programs.  This  OMB  clearance 
expires  on  June  30,  2000. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  May  15.  2000. 


ADDRESSES:  Comments,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Moss,  Federal  Acquisition 
Policy  Division.  GSA.  501-4764. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  FAR  requirement  concerning 
small  disadvantaged  procurement  credit 
programs  implements  the  Department  of 
Justice  proposal  to  reform  affirmative 
action  in  Federal  procurement,  which 
was  designed  to  ensure  compliance  with 
the  constitutional  standards  established 
by  the  Supreme  Court.  The  credits 
include  price  evaluation  factor  targets 
and  certifications. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  20,340. 
Responses  Per  Respondent:  8.97. 
Total  Responses:  183,257. 
Average  Burden  Hours  Per  Response: 
2.09. 

Total  Burden  Hours:  383.007. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  Washington.  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Control  No.  9000-0150,  Small 
Disadvantaged  Business  Procurement 
Credit  Programs,  in  all  correspondence. 

Dated:  March  9,  2000. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  00-6294  Filed  3-14-00;  8:45  am] 

BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0152] 

Proposed  Collection;  Comment 
Request  Entitled  Service  Contracting 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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request  for  public 
an  extension  to  an 
(9000-0152). 


cl  ;arance 


summary:  Undei  the  provisions  of  the 
Paperwork  Redu  ction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  1  te  submitting  to  the 
Office  of  Manage  ment  and  Budget 
(0MB)  a  request  to  review  and  approve 
an  extension  of  i  i  currently  approved 
information  coll  jction  requirement 
concerning  Serv  ce  Contracting.  This 
0MB  clearance  ( ixpires  on  Jime  30, 
2000. 

Public  comme  nts  are  particularly 
invited  on:  Whe  her  this  collection  of 
information  is  n  jcessary  for  the  pr^er 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  pur  estimate  of  the 
public  burden  of  this  collection  of 
information  is  a(  ;curate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  inf  )rmation  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  mose  who  are  to 
respond,  throug  i  the  use  of  appropriate 
technological  co  llection  techniques  or 
other  forms  of  ii  formation  technology. 
DATES:  Commen  ts  may  be  submitted  on 

2000. 
ADDRESSES:  Coniments,  including 
suggestions  for  i  educing  this  burden, 
should  be  subm  tted  to:  FAR  Desk 
Officer.  0MB,  R  )om  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat 
NW.  Room  4035 
20405. 

FOR  FURTHER  INFORMATION  CONTACT 
Linda  Klein,  Fe<  eral  Acquisition  Policy 
Division.  GSA,  1  01-3775. 
SUPPLEMENTARY  INFORMATION: 


(MVRS),  1800  F  Street, 
Washington,  DC 


A.  Purpose 

This  FAR 
the  statutory 
834,  Public  Law 
uncompensated 
requires  that 
uncompensated 
uncompensated 
proctu^ments 
more.  This 


pern  iits 


contracting 
realism  of 
professional 

B.  Annual  Repc  rting  Burden 


em  D 


6sr 


Number  of  Ri 
Responses  Pe^ 
Total  Respo 
Average  " 


mmutes. 


reqiirement  implements 
requirements  of  Section 
101-510,  concerning 
overtime.  The  coverage 
offerors  identify 

overtime  hours  and  the 
overtime  rate  for 
vilued  at  $100,000  or 
Government 
officers  to  ascertain  cost 
prop(  ised  labor  rates  for 
loyees. 


pondents:  19,906. 
Respondent:  1. 
ntes:  19,906. 
Burdpn  Per  Response:  30 


Total  Burden  Hours:  9,953. 
Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  Washington,  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  0MB  Control  No.  9000-0152, 
Service  Contracting,  in  all 
correspondence. 

Dated:  March  9,  2000. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(PR  Doc.  00-6295  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Office  of  the  Secretary, 

Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 

Meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Impact  of  DoD 
Acquisition  Policies  and  Practices  on 
the  Health  and  Competitiveness  of  US 
Defense  Companies  will  meet  in  closed 
session  on  February  22,  2000;  March  7, 
March  20-21,  April  4  and  April  10.  All 
meetings  will  be  held  at  Strategic 
Analysis  Inc.,  One  Virginia  Square,  3601 
Wilson  Blvd.,  Suite  600,  Arlington,  VA 
22201. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Task  Force  will 
review  the  Department  of  Defense's 
acquisition  policies  and  regulations 
governing  the  primary  vendors  of 
military  equipment;  determine  whether 
these  acquisition  policies,  processes  and 
regulations  have  supported  or  weakened 
rational  and  economical  business 
practices  within  the  primary  vendors  of 
military  equipment;  and  assess  the 
impact  of  those  policies,  practices  and 
regulations  on  the  health  and 
competitiveness  of  US  defense 
companies.  The  Task  Force  plans  to 
hold  sensitive  prograirmiatic 
discussions  with  the  primary  vendors 
during  the  course  of  this  effort. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  these  Defense  Science 


Board  meetings,  concern  matters  listed 
in  5  U.S.C.  552b(c)  (1)  and  (4)  (1994), 
and  that  accordingly  these  meetings  will 
be  closed  to  the  public. 

Dated:  March  9,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-6290  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  5001 -10-M 

DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

Meeting  of  the  DoD  Healthcare  Quality 
Initiatives  Review  Panel 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
ongoing  schedule  and  for  the  next  two 
meetings  of  the  DoD  Healthcare  Quality 
Initiatives  Review  Panel.  Meetings  will 
be  open  to  the  public.  Notice  of  these 
meetings  are  required  under  the  Federal 
Advisory  Committee  (FAC)  Act  (Pub.  L. 
92^63). 

DATES:  March  23,  2000;  April  27,  2000. 
ADDRESSES:  Sheraton  Crystal  City,  1800 
Jefferson  Davis  Hwy,  Arlington,  VA 
22202. 

PROPOSED  SCHEDULE  AND  AGENDA: 
Agenda  will  be  posted  on  the  homepage 
located  ©www.hqirp.org.  The  DoD 
Healthcare  Quality  Initiatives  Review 
Panel  (HQIRP)  will  meet  in  open  session 
from  approximately  8:30  am  to  5:30  pm. 
There  will  be  20  minutes  provided  for 
Public  Commentary  beginning  at 
approximately  4:30  pm.  Public  seating 
for  this  meeting  is  limited  and  is 
available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION:  Please 
contact  Gia  Edmonds  at  (703)  933-8325. 

Dated:  March  9,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-6291  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  5000-1(MM 


DEPARTMEffT  OF  DEFENSE 

Office  of  the  Secretary 

Spring  2000  Conference  Meeting  of  the 
Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 

AGENCY:  Department  of  Defense, 
Advisory  Committee  on  Women  in  the 
Services. 
ACTION:  Notice. 
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summary:  Pursuant  to  Section  10(a), 
Public  Law  92—463,  as  amended,  notice 
is  hereby  given  of  a  forthcoming  semi- 
annual conference  of  the  Defense 
Advisory  Committee  on  Women  in  the 
Services  (DACOWITS).  The  purpose  of 
the  Spring  2000  DACOWITS  Conference 
is  to  assist  the  Secretary  of  Defense  on 
matters  relating  to  women  in  the 
Services.  Conference  sessions  will  be 
held  daily  and  will  be  open  to  the 
public,  imless  otherwise  noted  below. 

DATES:  April  26-30,  2000. 

ADDRESSES:  Washington  Dulles  Airport 
Hotel.  13869  Park  Center  Road, 
Hemdon,  VA  20171;  telephone:  (703) 
478-2900. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Susan  E.  Kolb,  ARNG,  or  Sergeant 
First  Class  Verena  Sander,  USA, 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management 
Policy),  4000  Defense  Pentagon,  Room 
3D769,  Washington,  DC  20301-4000; 
telephone  (703)  697-2122  or  E-Mail: 
SANDER  V@PR.OSD.MIL. 

SUPPLEMENTARY  INFORMATION:  The 
following  rules  will  govern  the 
participation  by  members  of  the  public 
at  the  conference: 

(1)  Members  of  the  public  will  not  be 
permitted  to  attend  the  DoD  Luncheon, 
DoD  Reception  and  Dirmer  and 
Conference  Field  Trip. 

(2)  The  Opening  Session,  General 
Session,  all  Subcommittee  Sessions,  Tri- 
Committee  Review,  and  the  Voting 
Session  will  be  open  to  the  public. 

(3)  Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and/or  make  tin  oral 
presentation  of  such  during  the 
conference. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  to  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  April  10,  2000. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend 
on  the  number  of  requests  received  from 
members  of  the  public. 

(6)  Oral  presentations  by  members  of 
the  public  will  be  permitted  only  on 
Sunday,  April  30,  2000,  before  the  full 
Conunittee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  must  provide  the 
DACOWITS  office  with  one  (1)  copy  of 
the  presentation  by  April  10,  2000  and 
bring  175  copies  of  any  material  that  is 
intended  for  distribution  at  the 
conference. 

(8)  Persons  submitting  a  written 
statement  for  inclusion  in  the  minutes 
of  the  conference  must  submit  to  the 
DACOWITS  staff  one  (1)  copy  of  the 


statement  by  the  close  of  the  conference 
on  Sunday,  April  30.  2000. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  member  for 
transmittal  to  the  DACOWITS  Chair  or 
Military  Director,  DACOWITS  and 
Military  Women  Matters,  for 
consideration. 

(10)  Members  of  the  public  will  not  be 
permitted  to  enter  oral  discussions 
conducted  by  the  Committee  members 
at  any  of  the  sessions;  however,  they 
will  be  permitted  to  reply  to  questions 
directed  to  them  by  the  members  of  the 
Committee. 

(11)  After  the  official  participants 
have  asked  questions  and/or  made 
comment  to  the  scheduled  speakers, 
members  of  the  public  will  be  permitted 
to  ask  questions  if  recognized  by  the 
Chair  and  if  time  allows. 

(12)  Non-social  agenda  events  that  are 
not  open  to  the  public  are  for 

.  administrative  matters  unrelated  to 
substantive  advice  provided  to  the 
Department  of  Defense  and  do  not 
involve  DACOWITS  deliberations  or 
decision-making  issues  before  the 
Committee.  Conference  sessions  will  be 
conducted  according  to  the  following 
agenda: 

Tuesday,  April  25,  2000 

New  Member  Orientation 
(DACOWITS  Members  Only). 

Wednesday,  April  26.  2000 

Conference  Registration,  New  Member 
Orientation  (DACOWITS  Members 
Only),  Military  Representatives  Meeting 
(Senior  Military  Representatives  Only), 
Executive  Committee  Rules  and 
Procedures  Meeting  (DACOWITS 
Members  Only). 

Thursday.  April  27.  2000 

Opening  Session  and  General  Session 
(Open  to  public),  DoD  Luncheon 
(Invited  Guests  Only),  Subcommittee 
Sessions  (Open  to  Public). 

Friday,  April  28,  2000 

Subcommittee  Sessions  (Open  to 
Public),  Luncheon  (Paid  Registered 
Conference  Participants  Only), 
Subcommittee  Session  (Open  to  Public), 
Executive  Committee  Rules  and 
Procedures  Meeting  (DACOWITS 
Members  Only),  DoD  Reception  and 
Dinner  (Invited  Guests  Only). 

Saturday,  April  29,  2000 

Tri-Committee  Session  (Open  to 
Public),  Subcommittee  Sessions  (Open 
to  Public),  Field  Trip  (DACOWITS 
Members  and  Senior  Military 
Representatives  Only).  Executive 
Committee  Rules  and  Procedures 
Meeting  (DACOWITS  Members  Only). 


Sunday.  April  30,  2000 
Voting  Session  (Open  to  Public). 

Dated:  March  9.  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  00-6292  Filed  3-14-00;  8:45  am] 

BILLING  COOC  S001-10-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

agency:  Deputy  Chief  of  Staff  for 
Personnel  (DAPE-ZXI-RM),  U.S.  Army, 
DoD. 

ACTION:  Notice. 

In  compliance  with  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Department  of  the 
Army  announces  a  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  given  to  all 
comments  received  by  May  15,  2000. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
U.S.  Army  Corps  of  Engineers 
Waterbome  Commerce  Statistics  Center, 
P.O.  Box  61280,  New  Orleans,  LA  70161 
ATTN:  CEWRC-NDC-C  (J.  Alexander 
Wieriman).  Consideration  will  be  given 
to  all  comments  received  within  60  days 
of  the  date  of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
clearance  officer  at  (703)  614-0454. 
Title.  Associated  Form,  and  OMB 
Number:  Vessel  Operation  Report,  ENG 
Forms  3925,  3925B,  3925P,  3925C, 
0710-0016. 
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Needs  and  Ui  es:  The  Corps  of 
Engineers  uses  liNG  Forms  3925,  3925B, 
and  3925P  as  th?  basic  instruments  to 
collect  waterboine  commerce  statistics. 
This  data  consti  tutes  the  sole  source  for 
domestic  vessel  movements  of  freight 
and  passengers  )n  U.S.  navigable 
waterways  and  larbors.  The  data  is 
collected  from  vessel  operating 
companies,  and  are  essential  in 
maintaining  U.S .  navigable  waterways. 
The  data  is  also  critical  to  the 
enforcement  of  i  he  Harbor  Maintenance 
Tax  authorized  mder  Section  1402  of 
Public  Law  99-<  162. 

Affected  Publ  c:  Business  or  other  for 
profit. 

Annual  Burdt  n  Hours:  44,479. 

Number  of  Respondents:  1,321. 

Responses  Pe.  •  Respondent:  228,752. 

/Average  Burd  m  Per  Response:  5 
minutes. 

Frequency:  Monthly. 

SUPPLEMENTARY  Information:  The 

information  collected  is  the  basic  data 
from  which  the  porps  of  Engineers 
compiles  and  publishes  waterbome 
commerce  statiatics.  The  data  is  used 
not  only  to  report  to  Congress,  but  also 
to  perform  cost  benefit  studies  for  new 
projects,  rehabiitation  projects,  and 
operations  and  i  naintenance  of  existing 
projects.  The  W  ZSC  is  the  sole 
authorized  colk  ctor  of  data  on  domestic 
waterbome  com  merce  and  provides 
same  to  maritim  e  Administration 
(MARAD),  Department  of  Energy, 
Tennessee  Valldy  Authority,  Interstate 
Commerce  Com  nission,  the  Coast 
Guard,  State  taxing  agencies,  U.S. 
Customs  Servicd,  Department  of 
Treasury,  and  ti  e  Internal  Revenue 
Service. 

Gregory  D.  Show)  Iter 

Army  Federal  Reg  sU 


[FR  Doc.  00-6342 
BILLING  CODE  3710-<fe-M 


er  Liaison  Officer. 
Filed  3-14-00;  8:45  am) 


Proposed  I 
Request 

AGENCY:  Deputy 

Personnel  (DAPp 

DoD. 

ACTK)N:  Notice. 


In  complianci  > 
3506(c){2)(A)  of 
Reduction  Act  c  f 
of  the  Army  am  ounces 
public  informat 
public  commen 
thereof.  Commehts 
Whether  the  pr( 


DEPARTMENT  3F  DEFENSE 
Department  of  fie  Army 

ColleMion;  Comment 


Chief  of  Staff  for 
;-ZXI-RM),  U.S.  Army, 


with  Section 
the  Paperwork 
1995,  the  Department 
a  proposed 
on  collection  and  seeks 
on  the  provisions 

are  invited  on:  (a) 
posed  collection  of 


information  is  necessEiry  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATE:  Consideration  will  be  given  to  all 
comments  received  by  May  15,  2000. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
U.S.  Army  Corps  of  Engineers 
Waterbome  Commerce  Statistics  Center, 
P.O.  Box  61280,  New  Orleans,  LA  70161 
ATTN:  CEWRC-NDC-C  (J.  Alexander 
Wieriman).  Consideration  will  be  given 
to  all  comments  received  within  60  days 
of  the  date  of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
clearance  officer  at  (703)  614-0454. 

Title,  Associated  Form,  and  OMB 
Number:  Record  of  Arrivals  and 
Departures  of  Vessels  at  Marine 
Terminals,  ENG  Form  3926,  OMB 
Number  0710-0005. 

Needs  and  Uses:  The  Corps  of 
Engineers  uses  ENG  Form  3926,  as  a 
quality  control  instrument  by  comparing 
the  data  collected  on  the  Corps'  Vessel 
Operation  Report  (OMB  Control  Number 
0710-0006)  with  that  collected  on  the 
ENG  Form  3926.  The  information  is 
voluntarily  submitted  by  the 
respondents  to  assist  the  Waterbome 
commerce  Statistics  Center  (WCSC)  in 
the  identification  of  vessel  operators 
who  fail  to  report  significant  vessel 
moves  and  tonnage. 

Affected  Public:  Business  or  other  for 
profit. 

Annual  Burden  Hours:  2,500. 

Number  of  Respondents:  450. 

Responses  Per  Respondent:  12. 

Average  Burden  Per  Response:  5 
minutes. 

Frequency:  Voluntary. 
SUPPLEMENTARY  INFORMATION:  The 
information  is  invaluable  in 
documenting  the  movement  of 
petroleum  products  out  of  Valdez, 
Alaska.  Without  the  information 
furnished  on  the  ENG  Form  3926  at 
least  50,000,000  tons  of  petroleum 
products  would  got  unreported  each 


year.  This  situation  exists  because  there 
are  many  vessel  operating  companies 
moving  crude  petroleum  from  Valdez  to 
points  south. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-6343  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  3710-08-M 

DEPARTMENT  OF  THE  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Cancellation  of  the  Notice  of  Intent  To 
Prepare  a  Draft  Supplement  to  the 
Environmental  Impact  Statement  (D- 
SEIS)  for  the  Kennedy  Bechara 
Segment  of  the  Rio  Puerto  Nuevo 
Flood  Control  Project  in  Guaynabo  and 
San  Juan,  Puerto  Rico 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Cancellation  notice. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  hereby  cancels 
its  Notice  of  Intent  to  prepeire  a  Draft 
Supplement  to  the  Environmental 
Impact  Statement  for  the  Rio  Puerto 
Nuevo  Flood  Control  Project,  Kennedy- 
Bechara  segment,  as  published  in  the 
Federal  Register  (Vol.  64,  No.  174), 
Thursday,  September  9,  1999,  page 
48995.  Additional  information 
concerning  the  cancellation  is  contained 
in  the  Supplementary  Information 
paragraph  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  can  be  forwarded  to  Mr. 
Elmar  G.  Kurzbach,  Environmental 
Branch,  Planning  Division,  Jacksonville 
District,  Corps  of  Engineers,  Post  Office 
Box  4970,  Jacksonville,  Florida  32232- 
0019,  Phone:  (904)-232-2325. 
SUPPLEMENTARY  INFORMATION:  The 
Notice  is  cancelled  because,  after 
scoping  for  the  proposed  Supplement 
was  completed,  no  new  issues  were 
raised;  no  request  was  received  for 
public  meetings,  and  comments  were 
received  only  from  environmental  and 
resource  agencies.  All  substantive 
comments  made  reference  primarily  to 
adverse  impacts  on  wetlands  of  the 
flood  mitigation  alternatives  then  under 
consideration,  all  of  which  would  have 
used  a  wetland  (mangrove)  parcel  for 
disposal  of  excavated  material  to  a 
greater  or  lesser  degree.  Federal  and 
Commonwealth  of  Puerto  Rico  resource 
agencies,  including  the  project  co- 
sponsor,  Department  of  Natural  and 
Environmental  Resources,  stated  that 
using  remnant  wetlands  for  disposal  of 
excavated  material  was  unacceptable. 
Consequently,  the  preferred  alternative 
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has  been  revised  to  allow  excavated 
material  to  be  deposited  upon  uplands. 
With  the  resolution  of  this  issue,  the 
remaining  wetlands  footprint  of  the 
preferred  alternative  is  less  than  that  of 
the  base  plan  previously  coordinated 
under  the  National  Environmental 
Policy  Act  in  1984  and  1993. 

An  Environmental  Assessment  will  be 
prepared  and  coordinated  for  the 
proposed  action.  This  document  is 
expected  to  be  available  in 
approximately  one  month. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  00-6341  Filed  3-14-00;  8:45  am] 

BILLING  CODE  3710-AJ-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Artny,  Corps  of 
Engineers 

Inland  Waterways  Users  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  hi  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  (92—463)  aimouncement  is 
made  of  the  next  meeting  of  the  Inland 
Waterways  Users  Board.  The  meeting 
will  be  held  on  April  13,  2000,  in  St. 
Louis,  Missouri,  at  the  Regal  Riverfront 
Hotel,  200  South  4th  Street,  St.  Louis, 
Missouri  63102-1804,  (Tel.  1-800-325- 
7353  or  (314)  241-9500).  Registration 
will  begin  at  9:00  AM  and  the  meeting 
is  scheduled  to  adjourn  at  4:00  PM.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norman  T.  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CEW-PF, 
Washington,  D.C.  20314-1000. 
SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  00-6344  Filed  3-14-00;  8:45  am) 
BILUNG  CODE  3710-92-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  hiformation 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 


required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  14, 
2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federed  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  9.  2000. 

William  Burrow, 

Leader  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Application  for  the  Field- 
Initiated  Studies  Educational  Research 
Grant  Program. 

Frequency:  Aimually. 

Affected  Public:  Not-for-profit 
institutions;  Businesses  or  other  for- 
profit;  State,  Local,  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses  750,  Burden  Hours:  11,250. 


Abstract:  This  information  collection 
allows  institutions  of  higher  education; 
state  and  local  education  agencies: 
public  and  private  organizations; 
institutions  and  agencies;  and 
individuals  to  apply  for  grants  under  the 
Field-Initiated  Studies  Education 
Research  Grant  Program  supported  by 
OERI's  five  National  Research  Institutes. 
Funds  will  support  education  research 
that  will  improve  American  education. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  pubUc 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  ^W,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 

address  OCIO IMG Issues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Questions  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  (202)  708- 
9346  (fax).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  00-6324  Filed  3-14-00;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Regulatory  Commission 
[Docket  No.  RPOO-30-004] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

March  9,  2000. 

Take  notice  that  on  March  6,  2000. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  a  motion 
to  place  rate  schedule  ITS-3  into  effect 
and  the  revised  tariff  sheets  listed  in 
Appendix  A  to  the  fifing,  to  be  effective 
March  1,  2000. 

ANR  states  that  this  filing  is  made  in 
compliance  with  the  Commission's 
Order  dated  February  28,  2000  in  the 
captioned  proceeding. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commission. 
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accorc  ance 


Any  person  d 
filing  should  fil( 
Federal  Energy 
888  First  Street. 
20426.  in 
385.211  of  the 
Regulations 
filed  as  provide^ 
the  Commission 
will  be  considered 
in  determining 
be  taken,  but  wi 
protestants  partes 
Copies  of  this 
Commission  anc 
inspection  in 
Room.  This  fili 
web  at  http: 
rims. htm  (call 
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( isiring  to  protest  this 

a  protest  with  the 
!  Regulatory  Commission, 
N.E..  Washington,  D.C. 
with  Section 
C  ammission's  Rules  and 
All]  such  protests  must  be 
in  Section  154.210  of 
s  Regulations.  Protests 
by  the  Conunission 
appropriate  action  to 
1  not  serve  to  make 
to  the  proceedings. 
^  are  on  file  with  the 
are  available  for  public 
Public  Reference 
may  be  viewed  on  the 
//wirw.ferc.fed. us/online/ 
-208-2222  for 


t  le  i 


fi  ing  i 


th  ; 
in? 


2  )2- 


David  P.  Boergers 

Secretary. 

IFR  Doc.  00-6305 

BILUNG  CODE 


Filed  3-14-00;  8:45  am] 


6717-«  i-M 


DEPARTMENT 


OF  ENERGY 


Federal  Regulal  ory  Commission 
[Docket  No.  RPOa -203-001] 


ANR  Pipeline 
Proposed 


Cpmpany;  Notice  of 
In  FERC  Gas  Tariff 


Chan  ]e 


March  9.  2000. 
Take  notice 
ANR  Pipeline 
for  filing  as  part 
Second  Revised 
revised  tariff 
1,2000. 

Fourteenth  Revisdd  Sheet  No.  19 


ANR  states 
correct  an  error 
tariff  sheet  prev 
March  1.  2000  i 
000. 

ANR  states 
have  been  mai 
customers  and 


d; 


fil; 


accor(  ance 


commissions 
Any  person 
filing  should 
Federal  Energy 
888  First  Street 
20426.  in 
385.211  of  the 
Regulations.  Al 
filed  as  provide  i 
the  Commissioi 
will  be  consideied 
in  determining 
be  taken, but  w 
protestants  part 
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C  jmpanv  (ANR)  tendered 
of  its  FERC  Gas  Tariff, 
Volume  No  1.  following 
sh^et  to  be  effective  April 


thit 


this  filing  is  made  to 
in  pagination  in  the 
ouslv  submitted  on 
Docket  No.  RPOO-203- 


thit 


copies  of  the  filing 
to  all  affected 
^ate  regulatory 


hd 


siring  to  protest  this 
a  protest  with  the 
Regulatory  Commission. 
N.E..  Washington,  D.C. 
with  Section 
dommission's  Rules  and 
such  protests  must  be 
in  Section  154.210  of 
's  Regulations.  Protests 
by  the  Commission 
be  appropriate  action  to 

not  serve  to  make 
es  to  the  proceedings. 


Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6306  Filed  3-14-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-1 00-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application  for  Abandonment 
Authorization 

March  9,  2000. 

Take  notice  that  on  February  25,  2000. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  10  Lafayette  Square, 
Buffalo.  New  York  14203,  filed  in 
Docket  No.  CPOO-100-000  an 
application  pursuant  to  Section  7(b)  of 
the  National  Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  for  authority 
to  abandon  an  inactive  storage  field  and 
appurtenant  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm.  Call  (202)  208-2222 
for  assistance. 

In  its  filing.  National  Fuel  proposes  to 
abandon  by  sale  to  its  affiliate,  Seneca 
Resources  Corporation  (Seneca),  its 
Duhring  Storage  Field  (Duhring), 
located  in  Forest  County,  Permsylvania. 
National  Fuel  indicates  that  Duhring 
consists  of  12  wells  and  30,016  feet  of 
various  size  well  pipelines.  It  is 
indicated  that  following  the  conveyance 
of  the  storage  field,  Seneca  plans  to 
produce  the  native  gas.  National  Fuel 
further  states  that  the  abandonment  of 
Duhring  will  have  no  effect  on  existing 
services. 

National  Fuel's  application  states  it  is 
also  seeking  any  required  authorization 
to  abandon  by  sale  to  Seneca  the 
adjacent  gathering  facilities  which 
include  approximately  10  miles  of  2- 
inch  to  4-inch  diameter  gathering 
pipelines  and  five  receipt  points  where 
National  Fuel  receives  gas  from  three 
independent  producers,  including 
Seneca. 


National  Fuel  states  that  the  storage 
facilities  and  the  gathering  facilities  will 
be  used  for  production  and  gathering 
purposes  following  conveyance  and 
requests  that  the  Commission  determine 
that  such  facilities  will  not  be  subject  to 
the  Commission's  jurisdiction  after  the 
sale. 

Any  questions  regarding  this 
application  should  be  directed  to  David 
W.  Reitz,  Assistant  General  Counsel  for 
National  Fuel,  10  Lafayette  Square, 
Buffalo,  New  York  14203  at  (716)  857- 
7949. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
application  should  on  or  before  March 
30,  2000,  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  DC  20426,  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestant  a  party 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate,  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Section  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  to  be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6309  Filed  3-14-00:  8:45  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-1 03-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

March  9,  2000. 

Take  notice  that  on  February  28,  2000, 
Northern  Natural  Gas  Company 
(Northern},  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CPOO-1 03-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  an 
individually  certificated  transportation 
agreement  between  Northern  and 
Southern  Union  Gas  Company 
(Southern  Union)  under  its  Rate 
Schedule  X-25  contained  in  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  The 
application  may  be  viewed  on  the  web 
at  www . fere . fed . us/online/rims . htm. 
Call  (202)  208-2222  for  assistance. 

Northern  states  that  the  agreement 
provided  for  Northern  to  make  firm 
deliveries  of  up  to  14  Mcf  of  natural  gas 
per  day  on  any  day  of  the  year  and 
interruptible  deliveries  of  up  to  151  Mcf 
per  day  of  Off  Peak  volumes  between 
April  1  and  October  1  to  Southern 
Union.  According  to  Northern,  the 
contract  underlying  this  arrangement 
has  been  terminated  by  mutual 
agreement  between  the  parties,  and  no 
service  has  been  provided  for  several 
years.  No  facilities  will  be  abandoned  as 
a  result  of  the  proposed  abandonment  of 
service.  Northern  contends  that  it  will 
file  the  appropriately  revised  tariff 
sheets  upon  approval  by  the 
Commission  of  the  requested 
abandonment. 

Any  questions  regarding  this 
application  should  be  directed  to  Keith 
L.  Petersen,  Director,  Certificates  and 
Reporting  for  Northern,  1111  Southern 
103rd  Street,  Omaha,  Nebraska  68124,  at 
(402)  398-7421,  or  Laura  L.  Lantefield, 
Regulatory  Analyst,  at  (402)  398-7080. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
30,  2000,  file  with  the  Federal  Energy 
Regulatory  Commission  (888  First 
Street,  NE,  Washington,  DC  20426)  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Conmiission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  Protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conunission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  on  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-6310  Filed  3-14-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2342-011] 

PacifiCorp;  Notice  Clarifying  Comment 
Deadline  for  Offer  of  Settlement  and 
Application  for  Amendment  of  License 

The  Commission's  Notice  of  Offer  of 
Settlement  and  Application  for 
Amendment  of  License,  issued  February 
2,  2000,  in  this  proceeding,  set  a 
deadline  for  filing  comments  and  or 
motions  in  Project  No.  P-2 342-011  of 
March  15,  2000,  or  45  days  after  the 
filing  of  the  PacifiCorp's  Removal  Plan 
with  the  Commission,  whichever  occurs 
later.  On  February  11,  2000.  PacifiCorp 


filed  the  Removal  Plan.  Accordingly,  the 
deadline  for  filing  comments  and  or 
motions  in  Project  No.  P-2342-011  is 
now  March  27,  2000. 

David  P.  Boergers, 

Secretary 

[FR  Doc.  00-6302  Filed  3-14-00:  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOO-205-001  ] 

PG&E  Gas  Transmission,  Norttiwest 
Corporation;  Notice  of  Tariff  Filing 

March  9,  2000. 

Take  notice  that  on  March  6,  2000, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Voliune  No.l-A,  Third 
Revised  Sheet  No.  122.  PG&E  GT-NW 
requests  that  the  above-referenced  tariff 
sheet  become  effective  April  1 ,  2000. 

PG&E  GT-NW  asserts  that  the 
purpose  of  this  filing  is  to  correct  the 
pagination  designation  for  this  sheet,  as 
directed  by  the  Commission's  March  3, 
2000  Letter  Order. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory'  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-6308  Filed  3-14-00;  8:45am] 

BILUNG  COOE  6717-01-W 


13960 


DEPARTMENT  ( iF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP0O|l09-000] 
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Texas  Eastern 
Corporation; 
Blanket  Auttioriiation 


T  ransmission 
Notice  of  Request  Under 


March  9,  2000. 

Take  notice  th  »t  on  March  6,  2000, 
Texas  Eastern  Ti  insmission  Corporation 
(Texas  Eastern).  '.O.  Box  1642. 
Houston.  Texas  :  7251-1642.  filed  in 
Docket  No.  CPOC  -67-000  a  request 
pursuant  to  Sect  ons  157.205.  157.208, 
and  157.216  of  tlie  Commission's 
Regulations  und  (r  the  Natural  Gas  Act 
(18  CFR  157.205   157.208,  157.216)  for 
authorization  to  construct,  operate,  and 
maintain  certain  replacement  facilities 
on  Texas  Easterr  's  existing  30-inch  Line 
No.  16  located  ir  Harris  County,  Texas 
as  a  miscellaneo  is  rearrangement  of 
existing  facilitiei  and  to  abandon  by 
removal  that  seg  nent  of  facilities  being 
replaced  under '  'exas  Eastern's  blanket 
certificate  issuec  in  Docket  No.  CP82- 
535-000.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requ  ;st  that  in  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  hti  p://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Texas  Eastern  requests  authorization 
to:  (i)  construct,  install,  own,  operate, 
and  maintain  ap  jroximately  3,112  feet 
of  30-inch  pipeli  ne  on  Texas  Eastern's 
Line  16  in  the  H  )uston  Ship  Channel 
(HSC)  from  appr  oximately  milepost 
(MP)  341.68  to  MP  342.05;  (ii)  install  a 
30-inch  valve  at  VIP  340.68  upstream  of 
the  rearrangeme  it  segment;  (iii)  remove 
and  abandon  ap  )roximately  3,176  feet 
of  the  existing  3  1-inch  Line  No.  16 
mainline  of  which  approximately  2,342 
feet  will  be  remt  ved  and  834  feet  will 
be  abandoned  in  place;  and  (iv)  remove 
approximately  1 ,989  fee  of  the  existing 
30-inch  auxiliar !  Line  No.  16.  Texas 
Eastern  declares  that  the  replacement  of 
the  facilities  is  r  ecessary  to 
accommodate  th  b  deepening  and 
widening  of  the  4SC  as  proposed  by  the 
Port  of  Houston, 

Texas  Eastern  states  that  the  estimated 
cost  of  the  HSC  )ipeline  replacement 
and  removals  is  approximately 
$8,662,000. 

Texas  Eastern  declares  that  its 
proposal  herein  will  be  accomplished 
without  detrime  nt  or  disadvantage  to 
Texas  Eastern's  customers. 

Any  question:  regarding  the 
application  shoi  ild  be  directed  to  Steven 
E.  Tillman  at  (7  3)  627-5113,  Texas 


Eastern  Transmission  Corporation,  P.O. 
Box  1642,  Houston,  Texas  77251-1642. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (,18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6311  Filed  3-14-00:  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-204-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  9,  2000. 

Take  notice  that  on  March  6,  2000 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1, 
Substitute  Sixteenth  Revised  Tariff 
Sheet  No.  27.  The  proposed  effective 
date  of  the  enclosed  tariff  sheet  is  April 
1,  2000. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  Transco's 
Transmission  Electric  Power  Cost 
Adjustment  Filing  of  March  1,  2000 
(March  1  Filing),  which  filing 
inadvertently  neglected  to  revise  the 
Rate  Schedule  GSS  Excess  Delivery 
Charge.  In  order  to  reflect  the  correct 
rate,  Transco  is  submitting  Substitute 
Sixteenth  Revised  Tariff  Sheet  No.  27  to 
replace  the  tariff  sheet  effective  April  1 , 
2000  in  the  March  1  Filing. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6307  Filed  3-14-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2731  -020  &  2737-002 
Vermont] 

Central  Vermont  Public  Service 
Corporation;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

March  9,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  new  license  for  the 
continued  operation  of  the  Weybridge 
and  Middlebury  Lower  Hydroelectric 
Projects  located  on  Otter  Creek,  in  the 
towns  of  Middlebury  and  Weybridge, 
Addison  County,  Vermont,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  projects.  In 
the  DEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  projects  and  has 
concluded  that  approval  of  the  projects, 
with  appropriate  environmental 
protection  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington, 
D.C.  20426.  The  DEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.fed. us/online/rims.htm.  Please 
call  (202)  208-2222  for  assistance. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
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should  be  addressed  to  David  P. 
Bpergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Room  1-A,  Washington, 
D.C.  20426.  Please  affix  "Weybridge  and 
Middlebury  Lower  Hydroelectric 
Projects  No.  2731-020  and  2737-002"  to 
all  comments.  For  further  information, 
contact  Jack  Duckworth  at  (202)  219- 
2818  or  by  E-mail  at 
jack.duckworth@ferc.fed. us. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6304  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2611-038  Maine] 

Kimt)erly-C!ark  Tissue  Company,  UAH- 
Hydro- Kennebec  Limited  Partnership 
and  Madison  Paper  Industries;  Notice 
of  Availability  of  Environmental 
Assessment 

March  9,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  has 
prepared  an  environmental  assessment 
(EA)  for  Kimberly-Clark  Tissue 
Company,  UAH-Hydro-Kennebec 
Limited  Partnership,  and  Madison  Paper 
Industries'  (licensees)  application  to 
amend  the  license  for  the  Hydro- 
Kennebec  Project.  Specifically,  the 
licensees  propose  to  delete  from  the 
license  in  inoperable  old  powerhouse 
and  related  facilities.  The  old 
powerhouse  has  been  inoperable  since 
1998  and  has  an  authorized  capacity  of 
3,730  kilowatts.  The  clianges  would 
reduce  the  project's  authorized  capacity 
from  19,163  kilowatts  to  15,433 
kilowatts.  The  Hydro-Kennebec  Project 
is  located  on  the  Kennebec  River  in 
Kennebec  and  Somerset  Counties, 
Maine. 

In  the  EA,  staff  concludes  that 
approval  of  the  licensee's  application 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  EA  is 
attached  to  a  Commission  order  issued 
on  March  6,  2000  for  the  above 
apphcation.  Copies  of  the  EA  can  be 
obtained  by  calling  the  Commission's 
Public  Reference  Room  at  (202)  208- 
1371,  or  through  the  Commission's 
homepage  at  http://wrww.ferc.fed.us/ 


online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6303  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6560-«] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Recordl(eeping  and  Reporting  for  40 
CFR  Part  258— Solid  Waste  Disposal 
Facilities  and  Practices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Recordkeeping  and  Reporting 
for  40  CFR  Part  258— Solid  Waste 
Disposal  Facilities  and  Practices,  OMB 
Control  No.  2050-0122,  expires  April 
30,  2000.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740.  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1381.06.  For 
technical  information  about  the 
collection,  contact  Dwight  Hlustick  at 
(703)  308-8647. 
SUPPLEMENTARY  INFORMATION: 

Title:  Recordkeeping  and  Reporting 
Requirements  for  40  CFR  Part  258— 
Solid  Waste  Disposal  Facilities  and 
Practices,  OMB  Control  No.  2050-0122, 
expiring  April  30.  2000.  This 
information  collection  is  an  extension  of 
a  currently  approved  collection. 

Abstract:  In  order  to  effectively 
implement  and  enforce  final  changes  to 
40  CFR  part  258  on  a  State  level, 
owners/operators  of  municipal  solid 
waste  landfills  have  to  comply  with  the 
final  reporting  and  recordkeeping 
requirements.  Respondents  include 
owners  or  operators  of  new  municipal 


solid  waste  landfills  (MSWLFs),  existing 
MSWLFs.  and  lateral  expansions  of 
existing  MSWLFs.  These  owners  or 
operators  could  include  Federal,  State, 
and  local  governments,  and  private 
waste  management  companies. 
Facilities  in  SIC  codes  922.  495.  282. 
281.  and  287  may  be"  affected  by  this 
rule.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
10, 1999  (64  FR  31216);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  97  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/Operators  of  Municipal  Solid 
Waste  Landfills. 

Estimated  Number  of  Respondents: 
2300. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Annual  Hour  Burden: 
239.858  Hours. 

Estimated  Total  Annualized  Capital 
and  Operating  &■  Maintenance  Cost 
Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  address. 
Please  refer  to  EPA  ICR  No.  1381.05  and 
OMB  Control  No.  2050-0122  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S. 
Environmental  Protection  Agency. 
Office  of  Environmental  Information. 
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Stratt  gies 


Ckjllection 
1200Pennsyl 
Washington,  DC 
Information  and 
Office  of  Manag 
Attention:  Desk 
17th  Street,  NW 


Dated:  March  1.^000. 
Oscar  Morales, 
Director,  Collectio 
(FR  Doc.  00-6392 
HLUNG  COOE6S60-<fP 
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Division  (2822), 
vaAia  Ave.,  N.W., 

20460;  and  Office  of 
Regulatory  Affairs, 
4ment  and  Budget, 
Dfficer  for  EPA,  725 
Washington,  DC  20503. 


Strategies  Division. 
iled  3-14-00;  8:45  am| 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6560-9] 

Agency  Informa  ion  Collection 
Activities:  Contiiuing  Collection; 
Comment  Requist;  Request  for 
Information  for  ihe  Bioremediation 
Field  Initiative  Database  System 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


Systems,  EPA  I 
Control  No.  208 
2000.  Before  su' 
for  review  and  ai 


SUMMARY:  In  con  ipliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  thi ;  document  announces 
that  EPA  is  plan:  ling  to  submit  the 
following  contin  uing  Information 
Collection  Requ(  st  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Request  for  Infoimation  for  the 
Bioremediation  Field  Initiative  Database 
No.  1672.03,  OMB 
048,  expires  05/31/ 
itting  the  ICR  to  OMB 
proval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  Information  collection 
as  described  bel( 
DATES:  Conunen  s  must  be  submitted  on 
or  before  May  11.  2000. 
ADDRESSES:  Offi(  :e  of  Research  and 
Development,  T(  ichnology  Transfer  and 
Support  Division,  National  Risk 
Management  Re!  earch  Laboratory,  26 
West  Martin  Lut  ler  King  Drive 
(Mailstop  G75). '  :incinnati,  OH  45268. 
FOR  FURTHER  INFi  >RMATION  CONTACT:  Fran 
Kremer,  ph:  513-569-7346,  fax:  513- 
569-7620,  email  kremer.fran@epa.gov. 
SUPPLEMENTARY  NFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  tl  ose  that  are  involved  in 
the  use  of  innov  itive  technologies  at 
Superfund  sites,  such  as  state  and  local 
governments,  bi  sinesses,  and  nonprofit 
institutions. 

Title:  Request  for  Information  for  the 
Bioremediation  "ield  Initiative  Database 
System,  OMB  C(  ntrol  No.  2080-0048, 
expires  05/31 /2(  00. 

Abstract:  This  is  an  ICR  renewal  for 
gathering  inforn  ation  on  the  design. 


operation,  and  performance  of  biological 
treatment  technologies  fi-om 
remediation  experts  and  managers 
working  at  sites  where  biological 
treatment  technologies  are  being  tested 
or  implemented.  The  authority  for 
collecting  information  on  innovative 
treatment  technologies  is  described  at 
Section  311  of  the  Superfund 
Amendments  and  Reauthorization  Act, 
Section  8003  of  the  Resource 
Conservation  and  Recovery  Act,  Section 
7001  of  the  Oil  Pollution  Act,  and 
Section  10  of  the  Toxic  Substance 
Control  Act.  Response  to  the  collection 
of  information  is  voluntary.  The 
information  will  help  the  EPA  to  deploy 
innovative  technologies  more  quickly  at 
Superfund  and  other  sites. 

Selected  respondents  are  asked  to 
complete  and  retiim,  via  mail,  a  two- 
part  questionnaire.  The  first  part 
requests  general  site  information,  such 
as  location,  contacts,  contaminants,  and 
legislative  authority  under  which  the 
site  is  being  remediated.  The  second 
part  requests  site-specific  biotechnology 
information,  such  as  the  stage  of  the 
operation,  wastes  and  media  being 
treated,  cleanup  level  goals,  and  the 
performance  and  cost  of  the  treatment. 
Again,  all  responses  are  strictly 
voluntary.  Following  the  initial 
questionnaire,  respondents  receive 
followup  questionnaires  on  a  semi- 
annual basis  to  update  the  information 
already  provided.  EPA  has  developed  an 
easy-to-use  PC-based  version  of  the 
questiormaire  that  is  currently  in  use. 
To  nm  the  electronic  questionnaire,  the 
user  must  have  access  to  a  Windows- 
capable  IBM-compatible  PC,  preferably 
486-class  or  better.  The  PC 
questionnaire  has  several  benefits: 

•  Questions  that  apply  only  under 
particular  circumstances  (i.e.,  are 
dependent  on  previous  responses)  are 
only  presented  to  the  user  as  necessary. 

•  Data  validations  are  performed 
optionally  as  the  user  is  filling  out  the 
questionnaire  and  are  required  when  a 
respondent  is  ready  to  submit  the  data 
to  EPA.  Data  validation  conditions  are 
reported  with  an  explanation  of  the 
problem/situation  and  recommended 
corrective  action(s). 

•  Pick  lists  are  provided  for  several 
questions,  so  that  users  may  choose  an 
item  from  a  list  rather  than  enter  the  full 
text  using  the  keyboard. 

Respondents  may  utilize  either  the 
paper-  or  the  PC-based  questionnaire, 
which  ever  they  prefer.  In  each  case, 
when  respondents  are  updating  the  site 
records  for  sites  that  are  already  in  the 
Bioremediation  Field  Initiative 
database,  the  questionnaire  shows  the 
site's  complete  responses  from  past 
questionnaires,  so  that  information  that 


has  not  changed  need  not  be  reentered. 
Respondents  with  access  to  the  Internet 
may  express  comments  or  request 
assistance  using  an  e-mail  account  that 
is  identified  in  each  questionnaire 
mailing.  Each  form  of  the  questionnaire 
is  updated  occasionally  between  data 
collection  cycles  to  include  prominent 
new  technologies  and  contaminants  as 
they  eu'e  identified  in  prior  collection 
efforts.  A  Web-based  version  of  the 
questionnaire  with  essentially  the  same 
features  as  the  PC-based  version  is  in 
development. 

EPA  compiles  information  from 
completed  questionnaires  into  the 
Bioremediation  Field  Initiative 
computer  database.  EPA  developed  a 
software  program  called  the 
Bioremediation  in  the  Field  Search 
System  (BFSS)  to  search,  view,  and 
report  information  in  the  database. 
Recently,  EPA  re-engineered  this 
software  into  a  Web-enabled 
applicajtion,  making  the  BFSS  data 
available  to  the  public  for  online 
searching. 

Each  site  in  the  database  includes 
contact  information  for  one  or  more 
individuals  associated  with  the 
regulatory  authority  or  application  of 
bioremediation  technology  at  the  site. 
Remediation  professionals  may  contact 
individuals  with  common  site 
conditions  to  share  information. 
Summary  statistics  may  be  drawn  from 
the  database  to  elucidate  trends  in 
bioremediation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
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information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Burden  Statement:  The  following 
burden  figures  are  taken  from  the 
currently  approved  ICR: 


Respondent  type 

Burden 
hours 

First-time  respondents 

UFXJate  respondents     

5.0 
1  0 

No-change  respondents  

0.5 

Respondent  type 

Burden 
hours 

Nonrespondents  

0.25 

Total 

6.75 

Respondent  type 


Respondents 


Period  one       Period  two 


Yearty 


First-time  respondents  .. 

Update  respondents 

No-change  respondents 
Nonrespondents  

Total  


50 
449 
129 
102 


730 


50 
482 
139 
110 


781 


100 
931 
268 

212 


1511 


(First-time  respondents  fill  out  a 
questionnaire  for  the  first  time,  entering 
data  for  a  site  not  previously  included 
in  the  Bioremediation  Field  Initiative 
database.  Update  respondents  receive  a 
questionnaire  containing  the  current 
record  of  site  data  in  the  Bioremediation 
Field  Initiative  database  and  enter 
information  to  make  the  information 
current.  No-change  respondents  receive 
a  questionnaire  containing  the  current 
record  of  site  data  in  the  Bioremediation 
Field  Initiative  database,  review  the 


information  and  find  that  it  is  current; 
therefore,  they  need  not  modify 
information  to  make  the  site  current. 
Nonrespondents  receive  the 
questionnaire,  review  it,  and  elect  not  to 
respond.) 

The  cost  per  hour  of  respondent  time 
is  estimated  as  $52  for  management 
personnel,  $45  for  technical  personnel, 
and  $32  for  clerical  personnel,  based  on 
recent  labor  rates. 

Annual  respondent  burdens  are 
calculated  as  follows: 


•  In  period  one,  up  to  730 
respondents  will  be  sent  questionnaires. 
Of  these,  50  first-time  respondents  will 
take  5  hours  each  to  complete  the 
questionnaire.  All  of  the  578  previously 
submitted  questioimaires  will  be  mailed 
out  for  updates,  449  respondents  will 
update  the  questionnaire  (1  hour),  129 
respondents  will  review  their  data  and 
return  the  questionnaire  indicating  that 
the  data  have  not  changed  (0.5  hour), 
and  102  respondents  will  not  return  the 
questionnaire  (0.25  hour). 


PERIOD  ONE  HOURS: 

Hours  Total  *  No.  of  Respondents 

First-time  Respondents  

No.  Updating  Respondents  

No.  No  Change  Respondents  

Nonrespondents 

Total  Period  Burden  (Hours) 

PERIOD  ONE  COSTS: 

Cost  Total  *  No.  of  Respondents 

First-time  Respondents  

No.  Updating  Respondents  

No.  No-Change  Respondents  

Nonrespondents 

Total  Period  Cost  


5.00 

* 

50 

= 

250 

1.00 

* 

449 

= 

449 

0.50 

• 

129 

= 

D65 

0.25 

* 

102 

= 

26 

790 

S210.75 

* 

50 

$10,538 

43.38 

* 

449 

= 

19.478 

20.88 

* 

129 

= 

2.694 

12.13 

ft 

102 

^ 

1,237 

33.947 

•  In  period  two,  up  to  781 
respondents  will  be  sent  questionnaires. 
Of  these,  50  first-time  respondents  will 
take  5  hours  each  to  complete  the 
questionnaire.  All  of  the  628  previously 


submitted  questionnaires  will  be  mailed 
out  for  updates,  482  respondents  will 
update  the  questiormaire  (1  hour),  139 
respondents  will  review  their  data  and 
return  the  questionnaire  indicating  that 


the  data  have  not  changed  (0.5  hour), 
and  110  respondents  will  not  return  the 
questionnaire  (0.25  hour). 


PERIOD  TWO  HOURS: 

Hours  Total  *  No.  of  Respondents 

First-time  Respondents  5.00 

Updating  Respondents 1.00 

No-Change  Respondents  0.50 

Nonrespondents 0.25 

Total  Period  Burden  (Hours)  

PERIOD  TWO  COSTS: 

Cost  Total  *  No.  of  Respondents 

First-time  Respondents  $210.00 

Updating  Respondents  43.38 


* 

50 

= 

250 

* 

482 

= 

482 

* 

139 

= 

70 

* 

110 

■" 

28 

830 

* 

50 

$10,538 

ft 

482 

= 

20.909 
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No-Change  Respo 
Nonrespondents  . 


dents 


20.88 
12.13 


139 
110 


2,902 
1,334 


Total  Perio(  Cost 


Based  on  thes 
respondents' 
follows: 


estimates,  the  annual 
burden  is  projected  as 


Period  One 
Penod  Two 

Total  .. 


Hours 


790 
830 


1,620 


Cost 


$33,947 
35,683 


69,630 


EPA's  experiei  ice  to  this  point 


indicates  that,  ii] 


most  cases,  the 


paperwork  burdi  m  associated  with 
completing  the  c  uestionnaire  is 
essentially  the  si  me  regardless  of 
whether  the  resp  ondent  is  using  the 
paper  or  the  electronic  version.  A 
general,  indirect  efficiency  advantage 
for  respondents  ising  the  electronic 
version  is  that  tli  e  software  application's 
data  validation  f  mction  (described 
above)  is  likely  t )  reduce  the  need  for 
callbacks  from  E  'A  concerning 
incomplete  or  n(  nstandard  data.  (This 
also  will  be  true  for  the  Web-based 
version  of  the  qu  estionnaire  when  it  is 
deployed.)  The  r  lost  significant 
efficiencies  asso(  :iated  with  use  of  the 
electronic  versio  i  would  accrue  to  the 
relatively  small  |  tercentage  of 
respondents  wh(  <  provide  information 
for  numerous  sit  ;s.  An  important 
benefit  of  the  ele  ctronic  version  not 
related  to  the  res  pendents'  paperwork 
burden  is  that  cc  llected  site  data  can  be 
more  efficiently  idded  to  the  computer 
database. 


Each  year,  the  burden 
somewhat,  as  fir  it 
added  to  the  database 
years,  first-time 
divided  among  the 
types.  This  growth 
sites  are  removei  1 
collection  cycle-  -most 
site  activity  is  cc  mpleted 
reasons  as  well. 


figures  increase 
time  respondents  are 
.  In  subsequent 
espondents  will  be 
other  respondent 
is  offset  slightly  as 
from  the  data 

typically  if  the 
but  for  other 


resourc  es 


Burden  means 
financial  re; 
to  generate, 
or  provide  i 
Federal  agency 
needed  to  reviev ' 
acquire,  install, 
and  systems  for 
collecting,  vali ' 
information,  pi. 
maintaining  inf( 
and  providing  ■ 


;  11 


the  total  time,  effort,  or 
expended  by  persons 
maintain,  retain,  or  disclose 
infonpation  to  or  for  a 

"his  includes  the  time 
instructions;  develop, 
i  ind  utilize  technology 
he  purposes  of 

and  verifying 
ing  and 
ation,  and  disclosing 
r  formation;  adjust  the 


di  iting, 
pro:essi 


crma 


existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  February  29,  2000. 
Robert  A.  Olexsey, 

Director.  Land  Remediation  and  Pollution 

Con  trol  Division . 

[FR  Doc.  00-6394  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

[FRL-6561-3] 

Investigator-Initiated  Grants:  Requests 
for  Applications 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Requests  for 

Applications. 

SUMMARY:  This  notice  provides 
information  on  the  availability  of  fiscal 
year  2000  investigator-initiated  grants 
program  announcements,  in  which  the 
areas  of  research  interest,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedules 
are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  area  within  the 
solicitation  and  are  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R),  1200  Pennsylvania  Avenue, 
NW.,  Washington  DC  20460,  telephone 
(800)  490-9194.  The  complete 
announcement  can  be  accessed  on  the 
Internet  from  the  EPA  home  page:  http:/ 
/www. epa.gov/ncerqa  under 
' '  announcements. ' ' 

SUPPLEMENTARY  INFORMATION:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
special  interest  to  its  mission:  (1) 


35.683 


Assessing  the  Consequences  of 
Interactions  between  Hiunan  Activities 
and  a  Changing  Climate;  (2) 
Development  of  National  Aquatic 
Ecosystem  Classifications  and  Reference 
Conditions;  (3)  Valuation  of  Children's 
Health  Effects;  (4)  Recreational  Water 
Quality:  Indicators  and  Interstitial 
Zones;  and  (5)  Exploratory  Research  to 
Anticipate  Future  Environmental  Issues. 
Applications  must  be  received  as 
follows:  April  26,  2000,  for  topic  (1); 
April  17,  2000,  for  topic  (2);  June  6, 
2000,  for  topics  (3)  and  (4);  and  July  6, 
2000,  for  topic  (5). 

The  RFAs  provide  relevant 
background  information,  summarize 
EPA's  interest  in  the  topic  areas,  and 
describe  the  application  and  review 
process. 

Contact  persons  for  the  "Assessing  the 
Consequences  of  Interactions  between 
Human  Activities  and  a  Changing 
Climate"  RFA  is  Bernice  L.  Smith 
(smith.bemicel@epa.gov) ,  telephone 
202-564-6934.  Contact  person  for  the 
"Development  of  National  Aquatic 
Ecosystem  Classifications  and  Reference 
Conditions"  RFA  is  Barbeu-a  Levinson 
{levinson.barbara@epa.gov],  telephone 
202-564-6911.  Contact  person  for  the 
"Valuation  of  Children's  Health  Effects" 
RFA  is  Matthew  Clark 
(clark.matthew@epa.gov),  telephone 
202-564-6842.  Contact  person  for  the 
"Recreational  Water  Quality:  Indicators 
and  Interstitial  Zones"  RFA  is  Cynthia 
Nolt-Helms  (nolt- 

helms.cynthia@epa.gov),  telephone 
202-564-6763.  Contact  persons  for  the 
"Exploratory  Research  to  Anticipate 
Future  Environmental  Issues"  RFA  are 
David  Klefftnan 

(kleffinan.david@epa.gov).  telephone 
202-564-6903,  Roger  Cortesi 
(cortesi.roger@epa.gov),  telephone  202- 
564-6852,  and  Barbara  Levinson 
(levinson.barbara@epa.gov),  telephone 
202-564-6911. 

Dated:  February  29,  2000. 
Approved  for  publication. 
Norine  E.  Noonan, 

Assistant  Administrator  for  Research  and 

Development. 

[FR  Doc.  00-6396  Filed  3-14-00;  8:45  am] 

BILLING  CODE  6560-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6560-6] 

Notice  of  Meeting  of  the  EPA's 
Children's  Health  Protection  Advisory 
Committee  (CHPAC) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  next  meeting  of  the 
Children's  Health  Protection  Advisory 
Committee  (CHPAC)  will  be  held  March 
28-30,  2000  at  the  Wyndham  Hotel, 
1400  M  Street,  NW,  Washington,  D.C. 
The  CHPAC  was  created  to  advise  the 
Environmental  Protection  Agency  in  the 
development  of  regulations,  guidance 
and  policies  to  address  children's 
envirormiental  health. 

DATES:  Tuesday,  March  28,  2000  Work 
Group  meetings  only;  plenary  sessions 
Wednesday,  March  29,  2000  and 
Thursday,  March  31,  2000. 

ADDRESSES:  Wyndham  Hotel,  1400  M 
Street,  NW,  Washington,  D.C.  20005; 
202-429-1700. 

AGENDA  ITEMS:  The  meetings  of  the 
CHPAC  are  open  to  the  public.  The 
Science  and  Research  Work  Group,  the 
Legacy  Work  Group,  and  the  Data  Needs 
Work  Group  will  meet  from  9:30  a.m.  to 
5:00  p.m.  on  Tuesday,  March  28,  2000. 
The  plenary  CHPAC  will  meet  on 
Wednesday,  March  29,  2000  from  9:00 
a.m.  to  5:30  p.m.  with  a  public  comment 
period  at  5:00  p.m.  and  on  Thursday, 
March  30,  2000  from  9:00  a.m.  to  12:00 
noon. 

The  plenary  session  will  open  with 
introductions  and  a  review  of  the 
agenda  and  objectives  for  the  meeting. 
Agenda  items  include  discussion  of  the 
status  of  the  CHPAC  recommendations 
on  the  five  standards  selected  for 
reevaluation  in  1999  and  reports  from 
the  other  Work  Groups. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Paula  R.  Goode,  Office  of 
Children's  Health  Protection,  USEPA, 
MC  1107,  401  M  Street.  SW, 
Washington,  D.C.  20460,  (202)  260- 
7778,  goode.paula@epa.gov. 

Dated:  March  8,  2000. 
Paula  R.  Goode, 

Designated  Federal  Officer.  Children 's  Health 

Protection  Advisory  Committee. 

[FR  Doc.  00-6390  Filed  3-14-00;  8:45  am] 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181075;  FRL-6495-9] 

Fluazinam;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Virginia 
Department  of  Agriculture  and 
Consumer  Services  and  the  Oklahoma 
Department  of  Agriculture  to  use  the 
pesticide  fluazinam  (CAS  No.  79622- 
59-6)  to  treat  up  to  45,000  acres  in 
Virginia  and  33,000  acres  in  Oklahoma 
of  peanuts  to  control  sclerotinia  blight. 
The  Applicant  proposes  the  use  of  a 
new  chemical  which  has  not  been 
registered  by  the  EPA.  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-181075.  must  be 
received  on  or  before  March  30,  2000. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-181075  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Madden,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Ariel 
Rios  Bldg.,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  telephone 
number:  (703)  305-6463;  fax  number: 
(703)  308-5433;  e-mail  address: 
Madden.Barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  under  section  18 
of  FIFRA.  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


State  govern- 

9241 

State  agencies  ttiat 

ment 

petition  EPA  for 
section  18  pes- 
ticide exemption 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  horn 
the  EPA  Internet  Home  Page  at  http:// 
wvvrw.epa.gov/.  To  accels  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-181075.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
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ft  Dm 


8:30  a.m.  to  4  p.m., 
Friday,  excluding  legal 
telephone  number 


Arlington,  VA, 
Monday  through 
holidays.  The  PIlJB 
is  (703)  305-5801  > 

C.  How  and  to  Wiiom  Do  I  Submit 
Comments? 

You  may  subn;  it  comments  through 
the  mail,  in  pers(»n.  or  electronically.  To 
rei  ;eipt  by  EPA.  it  is 
identify  docket 
'(t)PP-181075inthe 
first  page  of  your 


tie 


Rios 

Ave 


t3 

Inte  jr 


ensure  proper 
imperative  that 
control  number 
subject  line  on 
response 

1 .  By  mail.  Sul  mit 
Public  Information 
Integrity  Branch 
Resources  and  Services 
(7502C).  Office 
(OPP).  Envirorrni^ntal 
Agency.  Ariel 
Pennsylvania 
DC  20460. 

2.  In  person  or 
your  conmients 
and  Records 
Information  Resdurces 
Division  {7502C) 
Programs  (OPP), 
Protection  Agen^ 
Mall  #2,  1921  Je 
Arlington,  VA. 
8:30  a.m.  to  4  p 
Friday,  excludi 
PIRIB  telephone 
5805. 

3.  ElectronicaHv- 
your  comments 
to:  "opp-docket€  epa 
submit  a  comput  3 
above.  Do  not  submit 
electronically 
CBI.  Avoid  the 
and  any  form  of 
submissions  wil 
WordPerfect  6. 
format.  All  comAents 
must  be  identifie  d 
number  OPP-18lo75 
comments  may 
many  Federal  Deposit 


by  courier.  Deliver 
Public  Information 
ity  Branch  (PIRIB), 

and  Services 
Office  of  Pesticide 
environmental 

Rm.  119.  Crystal 
erson  Davis  Hwy., 

PIRIB  is  open  from 
.,  Monday  through 
legal  holidays.  The 
[lumber  is  (703)  305- 


Tie 

.11 
in; 


that 


D.  How  Should 
to  Submit  to  the 


thit 


EI  A 


Do  not  submit 
electronically 
CBI.  You  may  cl 
you  submit  to 
document  as  CB 
all  of  that 
Information  so 
disclosed  except 
procedures  set 
In  addition  to 
the  comment 
information  c 
the  comment 
information 
submitted  for 


ini:l 
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your  comments  to: 
and  Records 
PIRIB),  Information 

Division 
'  Pesticide  Programs 
Protection 
Bldg.,  1200 
.,  NW.,  Washington, 


You  may  submit 
Electronically  by  e-mail 
gov,"  or  you  can 
r  disk  as  described 

any  information 
you  consider  to  be 
of  special  characters 
sncryption.  Electronic 
be  accepted  in 
.0  or  ASCII  file 

in  electronic  form 
by  docket  control 
Electronic 
so  be  filed  online  at 
orv  Libraries. 


use 


.1/8 


/  Handle  CBI  that  I  Want 
Agency? 

any  information 

you  consider  to  be 
i  lim  information  that 
in  response  to  this 
by  marking  any  part  or 
infomiation  as  CBI. 

parked  will  not  be 
in  accordance  with 
in  40  CFR  part  2. 
complete  version  of 
includes  any 
laifeied  as  CBI,  a  copy  of 
does  not  contain  the 
claiined  as  CBI  must  be 
usion  in  the  public 


fdrth 


ore 
thet 


version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiu"e  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  Virginia 
Department  of  Agriculture  and 
Consumer  Services  and  the  Oklahoma 
Department  of  Agriculture  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  fluazinam  on 
peanuts  to  control  sclerotinia  blight. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

As  part  of  this  request,  the  Applicant 
asserts  that  in  Virginia  since  1992, 
several  events  have  impacted  the  peanut 
crop  and  resulted  in  an  overall  decline 
in  its  value.  Major  factors  responsible 
for  this  decline  have  been  the  steady 
spread  of  sclerotinia  blight,  the  absence 
of  effective  control  measures,  and  the 
unchanging  market  prices  that  farmers 


receive  for  peanuts  under  provisions  of 
the  1996  farm  bill.  Emergency 
exemptions  for  use  of  dicloran  to 
control  sclerotinia  blight  were  granted 
to  the  Virginia  Department  of 
Agriculture  and  Consumer  Services 
fi-om  1978  through  1983.  The  state 
claims  that  disease  control  with 
dicloran  was  enatic.  In  1985,  iprodione 
was  registered  to  control  sclerotinia 
blight  in  peanuts.  Acording  to  the  state, 
sclerotinia  blight  has  developed 
resistance  to  iprodione  and  therefore 
does  not  provide  effective  disease 
control.  In  Virginia  epidemics  of 
sclerotinia  blight  occur  in  peanuts  each 
year  once  the  crop  develops  a  complete 
canopy  that  covers  the  soil  surface. 
Cool-to-moderate  temperatures  emd 
moist  conditions  under  the  plant 
canopy  are  a  triggering  factor  for 
germination  of  sclerotia  and  subsequent 
infection  of  plant  parts.  Yield  losses 
without  the  use  of  fluazinam  are 
expected  to  exceed  10%  for  60%  of  the 
total  acres  planted  in  2000. 

Sclerotinia  blight  of  peanuts  was  first 
discovered  in  Oklahoma  in  1972  and 
became  endemic  since  its  discovery. 
Disease  outbreaks  may  occur  in  early 
July  or  soon  after  peanut  plants  have 
formed  a  foliar  canopy  that  shades  the 
soil  surface.  The  disease  is  favored  by 
high  humidity  and  cool  to  warm 
temperatures.  The  disease  is  expected  to 
be  most  severe  in  the  late  summer  when 
the  prevailing  temperatures  are  cooler 
and  the  peanut  plant  canopy  shades  the 
soil  and  cools  soil  temperatures.  A 
favorable  microclimate  is  present  in 
irrigated  fields  because  of  a  dense  plant 
canopy,  vegetative  wetness,  and  cool 
moist  soils.  The  majority  (80%)  of  the 
peanut  acreage  in  Oklahoma  is  irrigated. 
The  state  contends  that  registered 
fungicides  such  as  iprodione  and 
Tenncop  (Cu-based)  do  not  adequately 
control  sclerotinia  blight.  Although  a 
peanut  variety  (Tamspan  90)  resistant  to 
sclerotinia  blight  is  available,  it  is  a 
Spanish  type  variety  and  growers  are 
reluctant  to  plant  this  type  of  peanut 
because  the  nut  processing  industry 
prefers  ruimer-type  peanut  varieties. 
The  Oklahoma  Department  of 
Agriculture  has  been  granted  emergency 
exemptions  for  use  of  dicloran  to 
control  sclerotinia  blight  for  the  past  3 
years  (1997,  1998.  and  1999).  EPA 
denied  an  exemption  request  for 
dicloran  on  peanuts  in  Oklahoma  in 
1991  due  to  insufficient  progress  toward 
a  section  3  registration.  Previously, 
exemptions  were  granted  for  this  use 
from  1978  through  1984  and  from  1987 
through  1990.  The  state  claims  that 
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growers  have  reported  efficacy  problems 
with  the  use  of  dicloran. 

The  Virginia  Department  of 
Agriculture  and  Consumer  Services 
proposes  to  make  no  more  than  three 
applications  of  an  end-use  product 
containing  40%  fluazinam  on  45,000 
acres  of  peanuts.  A  total  of  3  pints  of 
product  (three  applications  at  1  pint 
each)  or  a  total  of  1.56  lb  active 
ingredient  may  be  applied  per  acre  for 
a  total  of  70,200  pounds  active 
ingredient.  Treatments  are  proposed  for 
use  from  June  15,  2000  to  October  1, 
2000.  Fields  requiring  treatments  are 
located  in  the  city  of  Suffolk,  and  the 
counties  of  Southampton,  Isle  of  Wight, 
Greensville,  Sussex,  Dinwiddle,  Prince 
George,  Surry,  Accomack  and 
Northampton. 

The  Oklahoma  Department  of 
Agriculture  proposes  to  make  no  more 
than  three  applications  of  an  end-use 
product  containing  40%  fluazinam  on 
33,000  acres  of  peanuts.  A  total  of  4 
pints  of  product  or  a  total  of  2.1  lb 
active  ingredient  may  be  applied  per 
acre  for  a  total  of  70,200  pounds  active 
ingredient.  Treatments  are  proposed  for 
use  from  July  15,  2000  to  October  15, 
2000.  Fields  requiring  treatments  are 
located  in  Atoka,  Beckham,  Blaine, 
Bryan,  Caddo,  Canadian,  Carter, 
Choctaw,  Cleveland,  Comanche,  Creek, 
Custer,  Dewey,  Garvin,  Grady,  Greer, 
Harmon,  Haskell,  Hughes,  Jackson, 
Jefferson,  Johnston,  Kiowa,  Lincoln, 
Logan,  Love,  McClain,  McCiulain, 
Mcintosh,  Marshall,  Muskogee, 
Okfuskee,  Oklahoma,  Okmulgee,  Payne, 
Pittsburg,  Pontotoc,  Pottawatomie, 
Seminole,  Stephens,  Tillman,  and 
Washita. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  "use  of  a 
new  chemical  (i.e.,  an  active  ingredient 
which  has  not  been  registered  by  the 
EPA."  The  notice  provides  an 
opportunity  for  public  comment  on  the 
application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  emergency 
exemption  requested  by  the  Virginia 
Department  of  Agriculture  and 
Consumer  Services,  and  the  Oklahoma 
Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 


Dated:  March  3,  2000. 
James  lones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  00-5926  Filed  3-14-00;  8:45  am) 
BILUNG  CODE  6560-90-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6539-3] 

Casmalia  Disposal  Site;  Notice  of 
Proposed  CERCLA  Administrative  De 
Minimis  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  the  Environmental  Protection 
Agency  ("EPA")  is  hereby  providing 
notice  of  a  proposed  administrative  de 
minimis  settlement  concerning  the 
Casmalia  Disposal  Site  in  Santa  Barbeira 
County,  California  ("the  Casmalia 
Disposal  Site").  Section  122(g)  of 
CERCLA,  42  U.S.C.  9622(g),  provides 
EPA  with  the  authority  to  enter  into 
administrative  de  minimis  settlements. 
This  settlement  is  intended  to  resolve 
the  liabilities  of  433  settling  parties  for 
the  Casmalia  Disposal  Site  under 
CERCLA  and  section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C.  6973.  For  most 
of  the  settling  parties,  the  settlement 
will  also  resolve  their  Casmalia  Disposal 
Site-related  liability  for  the  response 
costs  for  the  federal  Natural  Resources 
Trustees'  (the  United  States  Fish  and 
Wildlife  Service,  the  National  Oceanic 
and  Atmospheric  Administration,  and 
the  United  States  Department  of  the  Air 
Force),  and  potential  natural  resource 
damages.  The  settling  parties  will  pay  a 
total  of  $27.6  million  toward  Casmalia 
Disposal  Site  response  costs. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  In  accordance  with  section 
7003(d)  of  RCRA,  42  U.S.C.  6973(d), 
commenters  may  request  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
EPA  will  consider  all  comments  it 
receives  during  this  period,  and  may 
modify  or  withdraw  its  consent  to  the 
settlement  if  any  comments  disclose 
facts  or  considerations  indicating  that 
the  settlement  is  inappropriate, 
improper,  or  inadequate. 


DATES:  Comments  must  be  submitted  on 
or  before  April  14,  2000. 
ADDRESSES:  Comments  and  requests  for 
a  public  meeting  should  be  addressed  to 
the  Regional  Hearing  Clerk,  U.S.  EPA 
Region  IX  (ORC-1),  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901, 
and  should  refer  to:  Casmalia  Disposal 
Site,  Santa  Barbara  County,  CA,  U.S. 
EPA  Docket  No.  99-02(a).  The  proposed 
settlement  and  additional  background 
information  relating  to  the  settlement 
are  available  for  inspection,  and  EPA's 
response  to  any  comments  received  will 
be  available  for  inspection,  at  the  U.  S. 
EPA  Region  DC  Superfund  Records 
Center  (415-536-2000).  95  Havrthome 
Street,  Suite  403  S,  San  Francisco,  CA 
94105-3901  and  at  the  Santa  Maria 
Library  (805-925-0994),  420  South 
Broadway,  Santa  Maria,  CA  93454.  A 
copy  of  the  proposed  Administrative 
Order  on  Consent  may  be  obtained  from 
the  Regional  Hearing  Clerk  at  the 
address  provided  above. 
SUPPLEMENTARY  INFORMATION:  The 
following  are  parties  to  this  de  minimis 
settlement: 

A  &  H  Plating,  Inc.;  Accuride 
International;  Acme  Metals  Inc.;  Action 
Computer  Products  Sales  Inc.;  Air 
Industries  Corp.;  Air  Logistics 
Corporation;  Air  Products  and 
Chemicals,  Inc.;  AJ  Daw  Printing  Ink 
Co.:  Akzo  Nobel  Coatings;  Alflex  Corp.; 
Allan  Hancock  Joint  Community 
College;  Allergan  Inc.;  Alliant 
Foodservice,  Inc.;  Alma  Pistons  Co./ 
Tomadur  Engine  Co.;  Al's  Plating 
Company  Inc.;  Alvord  Unified  School 
District;  Alyeska  Pipeline  Service; 
American  Broadcasting  Company; 
American  Honda  Motor  Co.;  Ameron 
International  Corp.;  Amico  West; 
Amtrak — National  Railroad  Passenger 
Corp;  A.O.  Smith;  Angelus  Sanitary  Can 
Machine  Co.;  Anheuser-Busch 
Companies;  Applied  Power  Inc.; 
Arcadia  Unified  School  District;  Armtec 
Defense  Products;  Ashland  Specialty 
Chemical  Company,  a  Division  of 
Ashland  Inc.;  Asphalt  Products  Oil 
Corp.;  Associates  Insectary;  Astech/MCI 
Manufacturing;  Astro  Pak  Corporation; 
Atlas  Galvanizing;  Avery  Dennison; 
Aviall  Service  Inc.;  Baker  Petrolite;  Ball 
Corp.;  Bandag  Incorporated;  Bank 
America:  BASF  Corp.:  Basic  Vegetable 
Products;  Baxter  Healthcare;  Benjamin 
Moore  &  Co.;  Bently  Nevada  Corp.; 
Berkshire  Hathaway;  Bethlehem  Steel 
Corp.;  Beylik  Drilling  Inc.;  BFI  Waste 
Systems  of  North  America;  BHP  Coated 
Steel  Corporation;  Bio-Rad  Laboratories; 
BMC  Industries  Inc.;  BOC  Gases;  Borg- 
Warner  Automotive,  Inc.  (including 
Borg- Warner  Security  Corporation,  f/k/a 
Borg-Warner  Corporation,  n/k/a  Bums 
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International  Sei  vices  Corporation,  and 
Flowserve  Corpc  ration,  f/k/a  BW/IP 
International,  Inc.):  Bregin,  Inc.;  Brown 
Pacific  Inc.;  Brush  Wellman  Inc.; 
Cabrillo  Conunu:  lity  College  District; 
California  Finish  ed  Metals;  California 
Highway  Patrol;  [California  Institue  of 
Technology:  Cali  fomia  Office  of  State 
Printing;  Califon  lia  Regional  Water 
Quality  Control  1  loard.  North  Coast 
Region;  Califomi  a  State  Compensation 
Insurance  Fund;  California  Steel 
Industries;  Califc  mia  Technical  Plating 
Inc.;  Cameo  Intel  national  Inc.;  Camsco 
Residential:  Can  ler  Corp.;  Case 
Corporation;  Cer  tral  Santa  Clara  County 
Regional;  Ceradyne  Inc.;  Cerritos 
Community  Coll  jge;  Chabot-Las  Positas 
Community  Coll  ;ge  District;  Chaffey 
Community  Coll  ;ge  District:  Champion 
Technologies,  In :.;  Charter  Community 
Hospital;  Chemron  Corp.;  CHW  Central 
Coast-Marian  Hospital;  CIPCO  Inc.; 
Citrus  Communi  y  College;  City  of 
Azusa;  City  of  C«  rlsbad;  City  of 
Guadalupe;  City  af  Monrovia;  City  of 
Mountain  View;  City  of  Norwalk;  City  of 
Richmond;  City  i  >f  Riverside;  City  of  San 
Marino;  City  of  S  anta  Paula;  City  pf 
Sunnyvale:  City  )f  Thousand  Oaks;  City 
of  Torrance;  City  of  Vernon;  Clougherty 
Packing  Co.;  CNl'  Transportation  Inc.; 
Coast  Communit  ^  College  District;  Coca- 
Cola  Enterprises;  Coherent  Incorporated; 
Cohu  Inc.  Electrc  nics;  Colonial  Heights 
Packaging  Inc. .  o  n  behalf  of  Milprint 
and  Bemis  Comp  any.  Inc.:  Cominer 
Corporation;  Cor  imonwealth  Aluminum 
Concast,  Inc.;  Cotiejo  Circuits  Inc.; 
Consolidated  Dn  im  Reconditioning; 
Consolidated  Fal  iricators  Corp.; 
Construction  Sp<cialties  (California), 
Inc.:  Continental  Materials  Corp.:  Contra 
Costa  Communit  \i  College  District; 
Conway  Oil  Com  pany;  Cooper 
Industries;  Cosmatronic  Company; 
County  of  Contrt  Costa;  County  of 
Marin;  County  o  Riverside:  County  of 
Sacramento;  Cot  nty  of  San  Benito; 
County  of  San  Joiquin;  County  of  Santa 
Barbara;  County  af  Santa  Clara;  County 
of  Ventura;  CoxC  om  Inc.;  Crane 
Company  (inclu(  ing  Hydro  Aire,  Inc., 
Barksdale,  Inc.,  end  Pacific  Valves); 
Crowley  Maritin  e  Corporation;  Cubic 
Corp;  Culligan  h  dustrial  Water 
Purification;  Cul  igan  International  & 
Culligan  Water  C  onditioning;  Cytec 
Industries:  D  &  S  Industries;  Daimler 
Chrysler;  Decalt.  International;  Delta 
Airlines;  Deluxe  Packages;  Diagnostic 
Products:  Divers  ;y  Corp.  (n/k/a  Raython 
Corp.);  Don  E.  Kiiith  Transportation; 
Downey  Glass;  E  unn  Edwards 
Corporation;  Dui  a-Bond  Bearing  Co./ 
SKF  USA,  Inc.;  E  &  T  LLC;  Eastman 
Kodak;  Eaton  Co  rporation:  EDO 
Corporation;  El  ( lamino  Community 


College;  Electromatic  Inc.;  Electronic 
Plating  Services:  Elf  Atochem  North 
America  Inc.;  Elixir  Industries  Corp.; 
Embee  Inc.;  Emerson  Electric  Co.; 
Energy  Factors  Inc;  Enthone  OMI  Inc.; 
Ernest  Carlson;  ESCO  Electronics 
Corporation;  Estate  of  Elfi-ida  Hanchett 
and  Hanchett  Family  Corp.;  EXAR 
Corporation:  Exide  Corporation;  Facet 
Energy  (Gemimaloy  Ltd.);  Fansteel  Corp.; 
Far  Best  Corporation;  Farr  Co.;  Fedco 
Inc.;  Federal  Bureau  of  Prisons;  Federal 
Express  Corporation;  Federal  Mogul; 
Federal  Reserve  Bank  of  San  Francisco: 
Finegood  Holdings  Inc.;  Fleetwood 
Enterprises  Inc.;  FMC  Corp.;  Foothill- 
DeAnza  Community  College  District: 
Frazee  Industries;  Fremont  Newark 
Community  College  District;  GATX 
Corp.;  Genentech  Inc;  Genlyte  Thomas 
Group;  George  Industries;  Gillette 
SMMC;  Glendale  Commimity  College 
District;  Glendale  Development 
Corporation  (f/k/a  Glenfed  Development 
Corporation);  Goleta  Union  School 
District;  Great  Lakes  Chemical  Corp.; 
Great  Spring  Waters  of  America,  Inc.; 
Great  Western  Chemical:  Grossmont 
Cuyamaca  Commimity  College:  H  &  H 
Paramoimt,  Ltd.;  Hanson  Permanente 
Cement  Inc.;  Hartnell  Community 
College  District;  Hawrthome/Stone  Real 
Estate;  Holmes  Tuttle  Ford  Inc.;  Hooker 
Industries;  Hurst  Chemical;  ICN 
Pharmaceuticals  Inc.;  Industrial  Wire 
Products  Corp.;  IngersoU-Rand 
Company;  Intel  Corporation;  Intermetro; 
International  Extrusion  Corporation: 
International  Paint  HD  &  Marine; 
International  Paper  Company:  JASCO 
Chemical  Corp.;  Jensen  General 
Contractors;  Johns  Manville 
International  Inc.;  Joslyn  Manufacturing 
Corp.;  J.R.  Simplot  Company;  Julius  L. 
Zelman  Co.;  Jurupa  Unified  School 
District;  Kaiser  Aerospace  and 
Electronics  Corporation;  Kalex  Chemical 
Products  (including  Ellay,  Inc.);  Kamei 
International  Corp.;  Kern  Community 
College;  Kern  County;  Kern  Industries; 
Kimball  International  Inc.;  Kinder 
Morgan  Energy  Partners;  Kinsbursky 
Brothers  Supply  Inc.;  Koch  Industries; 
Koppers  Industries  (n/k/a  Beazer  East 
Inc.);  Leggett  &  Piatt,  Incorporated 
(including  Bedline  Manufacturing,  a 
division  of  Leggett  &  Piatt  Inc.,  and  L  & 
P  Property  Management  Company  dba  L 
&  P  PMC,  Inc.);  Levin-Richmond 
Terminal  Corp.  (a/k/a  Levin  Enterprises 
Inc.);  Lindberg  Corporation:  Lindberg 
Heat  Treating  Co.  (including  Industrial 
Steel  Treating);  Lodi  Door-Overhead 
Door  Corp.;  Long  Beach  Community 
Medical  Center;  Long  Beach  Memorial 
Hospital;  Long  Beach  Unified  School 
District;  Longview  Fibre  Compemy;  Los 
Angeles  Chemical  Co.;  Los  Angeles 


Community  College  District;  Los 
Angeles  County  Metropolitan  Transit 
Authority;  Los  Angeles  Galvanizing  Co.; 
Los  Angeles  Office  of  Education  (Long 
Beach  Community  College);  Los  Angeles 
Times,  Division  of  Times  Mirror;  Los 
Rios  Community  College  District; 
Lubeco  Inc.;  Magna  Plating  Co.  Inc.; 
Mandalay  Properties;  Marin  CoDimunity 
College  District;  Master  Halco  Inc.; 
Matheson  Tri-Gas  Inc.,  (f/k/a  Matheson 
Gas  Products);  Matlack  Inc.:  Matson 
Navigation  Co.;  Mattel  Inc.;  Maytag 
Corp.;  Mazda  Motors  of  America;  M.C. 
Gill  Corporation;  McKesson  HBOC  Inc.; 
McKesson  Water  Products  Company; 
Mechanical  Metal  Finishing  Co.;  Merced 
Community  College;  Mercy  Healthcare 
Sacramento;  Mesa  Center  Automotive; 
Metal  Container  Corporation  of 
California;  Methodist  Hospital  of 
Arcadia:  MGF  Industries;  Milard  Group; 
Minnesota  Mining  and  Manufacturing 
(including  Imation  Corporation); 
Mission  Industries  (f/k/a  Mission  Linen 
Supply);  Mission  Valley  Ford  Trucks; 
Modesto  City  Schools;  Modine 
Manufacturing  Company;  Monrovia 
Unified  School  District:  Montrose 
Chemical  Corp.;  Motorola  Inc. 
Semiconductor:  Mt.  San  Antonio 
Community  College  District;  Mt.  San 
Jacinto  Commimity  College  District; 
Mountain  View-Los  Altos  High  School 
District:  NAPP  Systems  Inc.;  NASA 
Ames  Research  Center;  NASA  Jet 
Propulsion  Laboratory;  National  Steel 
and  Shipbuilding;  National  Supply 
Company;  Neville  Chemical  Co.;  North 
Orange  Community  College  District; 
Northwest  Pipe  Company  (f/k/a 
Northwest  Pipe  and  Casing);  Norwalk- 
La  Mirada  Unified  School  District; 
O'Connor  Hospital;  Oakdale  Memorial 
Park  Inc.;  Occidental  Chemical 
Corporation  (successor  to  Diamond 
Shamrock  Chemicals  Company):  Ogden 
Food  Products  (including  Ogden 
Corporation):  Olin  Corporation;  Olocco 
Agricultural  Services:  ORC 
Technologies  Inc.  (f/k/a  Optical 
Radiation  Corporation);  Osboume 
United:  OSCA  Inc.:  Oxnard  Pest  Control 
Association;  PAC  Foundry;  Pacific  Coast 
Drum  Company;  Pacific  Refining; 
Pacific  Tube  Company;  Palomar 
Community  College  District:  Parker 
Hannifin  Corp.;  Pasadena  Area 
Community  College;  Pennzoil-Quaker 
State  Company  (including  PennzEnergy 
Exploration  and  Production,  L.L.C); 
Pentrate  Metal  Processing,  Inc.;  Petrolite 
Corporation;  Pilot  Chemical:  Pioneer 
North  America  Inc.  (including  Pioneer 
Video  Manufacturing  Inc.  and 
DiscoVision  Associates);  Plastic 
Materials  Inc.;  Pool  California  Energy 
Services:  Pool  Energy  Services:  Port  of 


Federal  Register /Vol.  65,  No.  51  /  Wednesday.  March  15.  2000 /Notices 


13969 


San  Diego;  Poway  Unified  School 
District;  PQCorp.;  PRC-DeSoto 
International  Inc.;  Prime  Alloy  Steel 
Castings;  Primex  Technologies  Inc.; 
Printronix;  Products  Engineering  Corp.; 
Prudential  General  Real  Estate; 
Prudential  Lighting  Corporation;  Public 
Storage  Inc.;  Ralston  Piu-ina  Company; 
Rancho  Santiago  Community  College 
District;  Revlon  Inc.;  Rheem 
Manufactiuring  Co.;  Riverside  Cement 
Co.;  Riverside  Community  Hopsital; 
Riverside  Superintendent  of  Schools; 
Riverside  Unified  School  District; 
Rogers  Corporation;  RR  Donnelley  & 
Sons;  Sacramento  County  Sanitation 
District  1;  Sacramento  Municipal 
Utilities  District;  Sage  Energy  Company; 
San  Bemadino  Commxmity  College 
District;  San  Diego  Community  College 
District;  Sandia  National  Laboratory; 
San  Diego  Metropolitan  Transit 
Development  Board;  San  Francisco 
Community  College;  San  Joaquin 
Refining;  San  Jose  Evergreen 
Community  College  District;  San  Luis 
Obispo  Coimty  Community  College 
District;  Santa  Barbara  Community 
College  District;  Santa  Clara  County 
Transit;  Santa  Monica  Community 
College  District;  Sanyo  E  &  E  Corp.; 
Schmid  Insulation  Contractors,  Inc.; 
Scripps  Clinic  and  Research 
Foundation;  Sears,  Roebuck  &  Co.; 
Sequa  Corporation;  Shasta-Tehama- 
Trinity  Community  College  District; 
Siebe  Inc.;  Sierracin  Corp.;  Sigma 
Circuits  Inc.;  Sigma  Plating  Co..  Inc.; 
Signetics  Corp.;  Siliconix.  Inc.;  Smith 
International;  Sonoma  County 
Community  College  District;  Sony 
Technology;  Soule  Steel — Arnon 
Liquidating  Agency;  South  Orange 
Community  College  District;  Spectra- 
Physics  Lasers,  Inc.;  SRI  International; 
ST  &  I;  Standex  International  Corp.; 
Stanford  University;  State  Center 
Community  College  District;  Steelcase, 
Inc.;  Stepan  Company;  STI  Properties 
Inc.  c/o  Hemisphere  Corporation;  St. 
Mary's  Medical  Center;  Sunnyvale 
School  District;  Superior  Industries 
International  Inc.;  Supra  Alloys  Inc.; 
Taormina  Industries;  Technicolor  Film 
Service;  Ted  Levine  Drum  Co.;  Tesoro 
Petroleum  Companies;  Texas 
Instriunents;  The  Archdiocese  of  Los 
Angeles;  The  Bekins  Company;  The 
Interlake  Corporation;  The  Marmon 
Corporation;  The  Mead  Corporation; 
The  Okonite  Co.;  The  Valspar  Corp.; 
Three  Bond  International  Inc.;  Time 
Warner  Inc.;  Torrance  Unified  School 
District;  Transtechnology  Corp.; 
Treasure  Chest  Advertising;  Tree  Island 
Industries  Ltd.;  Tricast,  Inc.;  Tri  Valley 
Grov^rers;  Tucson  Electric  Power  Co.; 
TWA  Airlines;  Tyco  Printed  Circuit 


Group;  Union  Bank  of  California;  Union 
Carbide;  United  Air  Lines;  United  States 
Sales  Corporation;  University  of 
Southern  California;  US  Army;  US 
Borax;  US  Border  Patrol;  US  Bureau  of 
Indian  Affairs;  US  Bureau  of  Land 
Management;  US  Bureau  of 
Reclamation;  US  Customs  Service;  US 
Department  of  Agriculture;  US 
Department  of  Defense;  US  Department 
of  Energy;  US  Department  of  Health  and 
Human  Services;  US  Department  of 
Immigration  and  Naturalization 
Services;  US  Department  of 
Transportation/FAA;  US  Drug 
Enforcement  Administration;  US 
Federal  Bureau  of  Investigation;  US  Fish 
and  Wildlife  Service;  US  General 
Services  Administration;  US  Geological 
Survey;  US  Marshall  Service;  US  Mint; 
US  Park  Service;  US  Small  Business 
Administration;  Ventiu-a  County 
Community  College  District;  Verdugo 
Hill  Golf  Course;  Vesper  Corp.;  Virco 
Manufacturing  Corp.;  VWR  Corporation; 
WAISCO  (Manvais  Steel  Co.);  Walt 
Disney  Co.;  Walt  Disney  Pictures  & 
Television;  Watkins-Johnson  Co.;  Weber 
Metals  Inc.;  West  Valley-Mission 
Community  College  District;  Western 
Fuel  Oil  Company;  Western  Tube  & 
Conduit  Corp.;  Westminster  Ceramics, 
Inc.;  Wheaton  USA  Inc.;  Xerox 
Corporation;  Yosemite  Community 
College  District;  Zero  Corporation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Goldberg,  Assistant  Regional 
Counsel,  U.S.  EPA  Region  IX  (ORC-3), 
75  Hawthorne  Street,  San  Francisco,  CA 
94105-3901;  E-Mail: 
goldberg.karen@epa.gov;  Tel:  (415)  744- 
1382. 

Dated:  March  8,  2000. 
Julie  Anderson, 

Director.  Waste  Management  Division.  Region 
Di. 
[FR  Doc.  00-6395  Filed  3-14-00;  8:45  am) 

BILUNG  CODE  6560-5(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6561-1] 

Rutledge  Property/Rock  Hit!  Chemical 
Company  Site;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 
with  BASF  (Inmont)  Corporation; 
Burlington  Industries,  Inc.;  Chase 
Packaging.  Lie;  CTS  Corporation; 


Engraph,  Inc.;  FMC  Corporation, 
Lithium  Division;  CNA  Holdings,  Inc. 
successor  to  Hoechst  Celanese 
Corporation;  Homelite  Division  of 
Textron;  Rexam  Inc.;  and  W.R.  Grace 
and  Company  for  response  costs 
pursuant  to  Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  42  U.S.C.  9622(h)(1) 
concerning  the  Rutledge  Property /Rock 
Hill  Chemical  Company  Site  located  in 
Rock  Hill,  York  County,  South  Carolina. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days.  EPA  may  withdraw  fi-om  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor.  U.S.  EPA. 
Region  4,  (WMD-CPSB),  61  Forsyth 
Street,  S.W.,  Atlanta,  Georgia  30303. 
(404) 562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  February  29,  2000. 
Franklin  E.  Hill. 

Chief,  CERCLA  Program  Services  Branch. 
Waste  Management  Division. 
[PR  Doc.  00-6389  Filed  3-14-00;  8:45  am] 

BILLING  CODE  656&-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

March  8.  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agencv  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
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information  sha  1  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biffden  of  the  collection  of 
information  on  1  tie  respondents, 
including  the  us  e  of  automated 
collection  techn  ques  or  other  forms  of 
information  tecl  xiolog\'. 
DATES:  Written  c  omments  should  be 
submitted  on  or  before  May  15,  2000.  If 
you  anticipate  tl  lat  you  will  be 
submitting  cominents,  but  find  it 
difficult  to  do  sc  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  conta  :t  listed  below  as  soon 
as  possible. 

ADDRESSES:  Dire  ct  all  comments  to  Les 
Smith,  Federal  C  ommunications 
Commissions,  4' 5  12th  Street,  S.W., 
Room  1-A804.  V  /ashington,  DC  20554 
or. via  the  Intern  ;t  to  lesmith@fcc.gov. 
FOR  FURTHER  INFi  )RMAT10N  CONTACT:  For 
additional  inforiiation  or  copies  of  the 
information  coll  sctions  contact  Les 
Smith  at  (202)  4  8-0217  or  via  the 
Internet  at  lesmi  Ji@fcc.gov. 
SUPPLEMENTARY  NF0RMAT10N: 

OMB  Control .  \Iumber:  3060-XXXX. 

Title:  Applica  ion  for  a  Multipoint 
Distribution  Ser  rice  or  Instructional 
Television  Fixet  Service  Booster 
Station.  Respond  e  Station  Hub  or  125 
kHz  (I  Channels  Point  to  Multipoint 
Transmissions. 

Form  Number  FCC  331. 

Type  ofRevie\  /:  New  collection. 

Respondents:  Business  or  other  for- 
profit,  and  not-f<  r-profit  institutions. 

Number  of  Re.  pondents:  4,000. 

Estimated  Tin  e  per  Response:  32 
hours  (2  hours  a  jplicant,  6  hours 
contract  attomei  .  24  hours  contract 
consulting  engir  eer). 

Frequency  oft  lesponse:  Reporting,  on 
occasion. 

Total  Annual  3urden:  8,000. 

Total  Annual  ^osfs;  $19,200,000. 

Needs  and  Us  ;s:  On  September  17, 
1998,  the  Comm  ssion  adopted  a  Report 
and  Order  ("Two-Way  Order")  in  MM 
Docket  No.  97-217  in  the  matter  of 
Amendment  of  I  arts  1,  21  and  74  to 
Enable  Multipoi  it  Distribution  Service 
("MDS")  and  In;  tructional  Television 
Fixed  Service  ("  TFS")  Licensees  to 
Engage  in  Fixed  Two- Way 
Transmissions. '  'hese  rule  changes 
enhance  the  flex  ibility  of  MDS  and  ITFS 
operations  throu  ^h  facilitated  use  of 
response  station  ;,  use  of  cellular 
configurations,  i  se  of  signal  booster 
stations  with  pre  gram  origination 
capability,  and  i  se  of  variable 
bandwidth  (sub(  hanneling  or 
superchannelinj ).  As  a  result  of  these 
rule  changes,  MDS  and  ITFS  frequencies 


in  the  2  GHz  band  may  be  used  by 
licensees,  or  leased  to  operators,  for 
broadband  data,  video  or  voice 
transmissions  to  and/or  from 
subscribers'  premises,  promoting  the 
competitive  position  of  the  relevant 
industry,  augmenting  the  educational 
uses  of  these  frequencies  by  ITFS 
entities,  and  increasing  services  to 
consumers.  The  Commission  has 
adopted  an  initial  one-week  filing 
window,  in  which  it  will  accept  FCC 
Form  331  applications  from  MDS  and 
ITFS  licensees.  Following  the  initial 
one-week  filing  window,  the 
Commission  will  accept  FCC  Form  331 
applications  via  a  rolling,  one-day  filing 
window. 

The  Commission  has  developed  an 
FCC  Form  331  to  be  used  by  the 
licensees  of  MDS,  Multichannel 
Multipoint  Distribution  Service 
(MMDS),  ITFS  or  Commercial  ITFS  to 
apply  for  modification  to  main  station, 
response  station  hub,  high-power  signal 
booster  station,  notification  of  low- 
power  signal  booster  station  or  125  kHz 
(I  channel(s))  point-to-multipoint 
transmissions. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-6338  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

March  6,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  15,  2000.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  finJit 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  hitemet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0059. 

Title:  Statement  Regarding  the 
Importation  of  Radio  Frequency  Devices 
Capable  of  Causing  Harmful 
Interference. 

Form  No.:  FCC  Form  740. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local  or  tribal  governments. 

Number  of  Respondents:  5,077. 

Estimated  Time  Per  Response:  0.84 
hours  (5  minutes). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  28,030  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Federal 
Communications  Commission  (FCC), 
working  in  conjunction  with  the  U.S. 
Customs  Service,  is  responsible  for  the 
regulations  of  both  authorized  radio 
services  and  devices  that  can  cause 
interference.  FCC  Form  740  must  be 
completed  for  each  radio  ft-equency 
device  that  is  imported  into  the  United 
States.  Examples  of  radio  frequency  (RF) 
devices  include:  Microwave  ovens, 
computer  microprocessors,  computers, 
computer  peripherals,  telephones  with 
memory  or  other  advanced  features, 
video  cameras,  recorders,  transmitters, 
electronic  musical  instruments,  video 
games,  radio  remote  control  toys,  etc. 
The  purpose  of  the  information 
collection  is  to  keep  non-compliant 
devices  from  being  distributed  to  the 
general  public  thereby  reducing  the 
potential  for  harmful  interference  being 
caused  to  authorized  communications. 
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In  addition  to  completing  this  form  in 

paper,  the  FCC  Form  740  can  now  be 

filed  electronically. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-6340  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

March  7,  2000. 
summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  bm^den 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  14,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficuU  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202^18-0214  or  via  the 
Internet  at  jboley@fcc.gov. 


SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0912. 
Title:  Cable  Attribution  Rates. 
Form  No. :N/ A. 

Type  of  Review:  Extension  of  a  ' 
currently  approved  collection. 
Respondents:  Individuals  or 
households,  business  or  other  for-profit. 
Number  of  Respondents:  20. 
Estimated  Time  Per  Response:  4 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  80  hours. 
Total  Annual  Cost:  $3,200. 
Needs  and  Uses:  Filings  will  be  used 
by  the  Commission  to  determine  the 
natiire  of  the  corporate,  financial, 
partnership,  ownership  and  other 
business  relationships  that  confer  on 
their  holders  a  degree  of  ownership  or 
other  economic  interest,  or  influence  or 
control  over  an  entity  engaged  in  the 
provision  of  commimications  services 
such  that  the  holders  are  subject  to  the 
Commission's  regulations. 

The  Commission  requested 
emergency  clearance  for  this 
submission.  The  request  was  approved 
by  OMB  on  February  9,  2000.  We  are 
now  requesting  an  extension  of  the 
emergency  approval  to  obtain  the  full 
three-yecir  OMB  approval. 
OMB  Control  No. :  3060-0466. 
Title:  Section  74.1283,  Station 
Identification. 
Form  No.:  N/ A. 
Type  of  Review:  Extension  of  a 
•  currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  650. 
Estimated  Time  Per  Response:  .166 
hours  (10  minutes). 

Frequency  of  Response: 
Recordkeeping  requirement  and  on 
occasion  reporting  requirement. 
Total  Annual  Burden:  108  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  Section  74.1283(c)(1) 
requires  FM  translator  stations  whose 
station  identification  is  made  by  the 
primar)'  station  to  furnish  current 
information  on  the  translator's  call 
letters  and  location.  The  information  is 
kept  in  the  primary  station's  files.  The 
information  is  used  to  contact  the 
translator  licensee  in  the  event  of  a 
malfunction  of  the  translator. 
OMB  Control  No.:  3060-0249. 
Title:  Section  74.781,  Station  Records. 
Form  No.  .N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  government. 
Number  of  Respondents:  7,100. 


Estimated  Time  Per  Response:  1  hour. 
Frequency  of  Response: 
Recordkeeping  requirement. 

Total  Annual  Burden:  5,503  hours. 
Total  Annual  Cost:  $639,000. 
Needs  and  Uses:  Section  74.781 
requires  licensees  of  low  power 
television,  TV  translator  and  TV  booster 
stations  to  maintain  adequate  records. 
The  records  are  used  by  FCC  staff  in 
field  inspections  to  assure  that 
reasonable  measures  are  taken  to 
maintain  proper  station  operations  and 
to  assure  compliance  with  the 
Commission's  Rules. 

OMB  Control  No.:  3060-0208. 
Title:  Section  73.1870,  Chief 
Operators. 
Forai  Aro.;N/A. 
Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 
Number  of  Respondents:  14,500. 
Estimated  Time  Per  Response:  .166 
hours  (10  minutes). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Total  Annual  Burden:  379.407  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  Section  73.1870 
requires  licensees  of  radio  and 
television  stations  to  designate  chief 
operators  and  post  designation  with 
operator  license.  This  rule  section  also 
requires  chief  operators  to  review 
station  records  weekly.  The  data  is  used 
by  the  chief  operator,  and  FCC  staff  in 
investigations,  to  assure  that  the  station 
is  operating  in  accordance  with  the 
station  authorization. 
Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary: 

(FR  Doc.  00-6339  Filed  3-14-00;  8:45  am] 

BILUNG  COOe  6712-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission.  800  North  Capitol  Street. 
NW.  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  202-010776-116. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 
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Parties: 
Ltd..  APL  Co 
Container  Linie 
Kaisha,  Ltd.,  A 
SeaLand,  Mitsu 
Nippon  Yusen 
Container  Line 
P&O  Nedlloyd 

Synopsis:  The 
the  suspension  if 
through  Novem  ler 

Agreement  N( 

Title:  Amazor 
Agreement 

Parties:  Amazbn 
Pte.  Ltd.,  Anierii:an 
Mitsui  O.S.K.  Lihes 
B.V. 


American  President  Lines. 
Ltd..  Hapag- Lloyd 
GmbH,  Kawasaki  Kisen 
.  Moller-Maersk 
O.S.K.  Lines,  Ltd., 
Raisha,  Orient  Overseas 

?&0  Nedlloyd  B.V., 
L  imited. 


modification  extends 
the  conference 
1.  2000. 

•203-011681-001. 

River  Discussion 

Line  Ltd.,  APL  Co. 
Transport  Line, 
Ltd.,  P&O  Nedlloyd 


1<  ngu^ 


J 


Synopsis:  The 
would  remove 
bordering  on  the 
those  U.S.  states 
might  serve  via 
ports.  In  Brazil, 
restrictive  langukge 
service  to  all  inl  md 
served  via  Beler  i 
River  ports  Nort  i 

Agreement  Nc 

Title:  The  KL/I^ML 
Gulf  Coast  Slot 


thj 


Parties 
Yang  Ming 

Synopsis:  The 
would  permit 
space  to  one 
vessels  or  on 
have  chartered 
between  United 
ports,  and  inlan( 
ports,  and  ports 
Korea,  China, 


proposed  amendment 

age  excluding  states 
U.S.  Pacific  Coast  from 
which  the  parties 

S.  Atlantic  and  Gulf 
t  would  delete  previous 
and  would  allow 
and  coastal  points 
Manaus,  and  Amazon 
of  Manaus. 

.-217-011696. 

Asia/U.S.  East  and 
Exchange  Agreement. 

Kawa!  aki  Kisen  Kaisha,  Ltd., 
Tran  ;port  Corporation. 

proposed  Agreement 
parties  to  charter 
anc  ther  aboard  their  own 
ves  sels  on  which  they 
s  }ace  in  the  trade 
States  Atlantic  and  Gulf 
U.S.  points  via  such 
md  points  in  Japan, 
Taiwan. 


and 


202-011697. 
St  Independent  Carrier 


Agreement  Nc 

Title:  North  E 
Agreement. 

Parties:  NPR  He  Tecmarine  Liner 
Inc.,  Kent  Line. 


Synopsis:  The 
authorizes  the 
conference  in 
and  points  in  th( 
Atlantic,  Puerto 
Virgin  Islands, 
the  Dominican 
Trinidad,  Jamaicja 
and  Windward 
Suriname. 

Dated:  March  10, 
By  order  of  the 
Commission. 

Bryant  L.  VanBra|le, 

Secretary. 
[FRDoc.  00-6417 
BILUNG  CODE  6730-Ol-P 


proposed  agreement 
ies  to  establish  a 
trade  between  ports 
United  States  North 
lico,  and  the  U.S. 
ports  and  points  in 
Republic,  Haiti, 

Venezuela,  Leeward 
ands,  Guyana,  and 


piirt 
th! 


lil 


2000. 
Bederal  Maritime 


iled  3-14-00;  8:45  am) 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  part  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Consolidated  Powers  Ltd.,  Cargo 

Building  80  JFK  International  Airport, 

#202,  Jamaica,  NY  11430.  Officers: 

Michael  Bodack,  President 

(Qualifying  Individual),  Martin 

Weisblatt,  Vice  President 
KS  Logix,  Inc.,  500  Carson  Plaza  Drive, 

Suite  #118,  Carson,  CA  90746. 

Officers:  Ok  Bae  Park,  CFO 

(Qualifying  Individual),  Kil  Soo  Hur, 

President. 
Kinitetsu  Flexipak,  Inc.,  3414  Yale 

Street,  Houston,  TX  77018.  Officer: 

Roger  Goose,  President  (Qualifying 

Individual) 
SITC  Logistics  Co.,  Ltd.,  754  S.  Glasgow 

Avenue,  Inglewood,  CA  90301. 

Officers:  Jia-Ming  Shi,  CEO 

(Qualifying  Individual),  Danny  Chen, 

Director 

Non- Vessel-Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Multimodal  International  Shipping,  Inc. 
d/b/a  Masterpiece  Ocean  Freight  Ltd., 
185  S.  Douglas  Street,  1st  Floor,  El 
Segundo,  CA  90245.  Officers:  William 
Robert  Wratschko,  Secretary 
(Qualifying  Individual),  David  R. 
Epstein,  President 

Courtney  International  Forwarding  Inc., 
372  Doughty  Blvd.,  Inwood,  NY 
11096.  Officers:  Ruth  Cardace,  Export 
Manager  (Qualifying  Individual), 
Trevor  R.  Hume,  President 

Rahebo  International  Freight  Systems 
Corp.,  8232  N.W.  68th  Street,  Miami, 
FL  33166.  Officers:  Alejandro  Orsini, 
Director  (Qualifying  Individual),  Juan 
Vicente  Ramirez,  President 

Inter-Trade  Liner  Shipping  Co.,  Inc.,  451 
E.  Carson  Plaza  Dr.,  #201,  Carson,  CA 


90746.  Officer:  Kyung  Hwan  Oh, 
President  (Qualifying  Individual) 

Int'l  Network  Trans.,  Inc.,  9841  Airport 
Blvd.,  Suite  #1002.  Los  Angeles,  CA 
90045.  Officer:  Hwa  H.  Lee,  President 
(Qualifying  Individual) 

HR  Services,  Inc.  d/b/a  HR  Shipping 
Services,  211  North  Union  Street, 
Suite  100,  Alexandria,  VA  22314. 
Officers:  Nigel  J.  McCallum,  Vice 
President 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary 
Applicants 

Candice  K.  Blankenship,  1025 
Wynngate  Drive,  Chesapeake,  VA 
23320,  Sole  Proprietor 

NTD  Shipping,  Inc.,  12110  Oak  Park 
Drive,  Houston,  TX  77070.  Officers: 
Casie  McCorquodale,  President 
(Qualifying  Individual),  Diana 
Atchison,  Secretary 

Nasser  Massry  d/b/a  Maromax 
Industries,  417  Pisgah  Church  Road, 
Greensboro,  NC  27455.  Nasser 
Massry,  Owner  (Qualifying 
Individual) 

Worldwide  Express,  Inc.,  20200  First 
Avenue,  Middleburg  Heights,  OH 
44130.  Officers:  Serop  S.  Demirjian, 
President  (Qualifying  Individual), 
Lousie  Demirjian,  Vice  President 

Dated:  March  10,  2000. 
Bryant  L.  VanBrakle, 

Secretary. 

[PR  Doc.  00-6418  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Beink  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
bcmks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wrriting  on  the  standards  enumerated  in 
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the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbcinking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  7,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  First  Business  Bancshares,  Inc., 
Madison,  Wisconsin;  to  acquire  51 
percent  of  the  voting  shares  of  The 
Business  Banc  Group,  Ltd.  (in 
formation),  Brookfield,  Wisconsin,  and 
thereby  indirectly  acquire  First  Business 
Bank-Milwaukee,  Brookfield, 
Wisconsin. 

In  connection  with  this  application, 
The  Business  Banc  Group,  Ltd., 
Brookfield,  Wisconsin,  also  has  applied 
to  become  a  bank  holding  company. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 
1521: 

1.  National  Penn  Bancshares,  Inc., 
Boyertown,  Pennsylvania;  to  acquire 
indirectly  through  its  wholly  owned 
subsidiary,  NPB  New  Jersey,  Inc., 
Morristown,  New  Jersey,  100  percent  of 
the  voting  shares  of  Panasia  Bank,  Fort 
Lee,  New  Jersey.  In  connection  with  this 
application,  NPB  New  Jersey,  Inc.,  has 
applied  to  become  a  bank  holding 
company. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  NBM  Corp  Employee  Stock 
Ownership  Plan,  McAlester,  Oklahoma; 
to  become  a  bank  holding  company  by 
acquiring  30.48  percent  of  the  voting 
shares  of  NBM  Corp,  McAlester, 
Oklahoma,  and  thereby  indirectly 
acquire  Bank  N.A..  McAlester, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  9,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-6300  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanidng  Activities  or 
to  Acquire  Companies  That  Are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJung  emd  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  7,  2000. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth.  Banking  Supervision) 
1455  East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  BancFirst  Ohio  Corp.,  Zanesville, 
Ohio;  to  acquire  Milton  Federal 
Financial  Corporation,  West  Milton. 
Ohio,  and  its  subsidiary,  Milton  Federal 
Savings  Bank,  West  Milton,  Ohio,  and 
thereby  engage  in  permissible  savings 
association  activities,  pursuant  to 
§  225.28(b)(4)  of  Regulation  Y. 
Applicant  would  merge  Milton  Federal 
Savings  Bank,  West  Milton,  Ohio,  with 
and  into  the  applicant's  banking 
subsidiary,  The  First  National  Bank  of 
Zanesville,  Zanesville,  Ohio. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  9,  2000. 
Rol)ert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-6301  Filed  3-14-00:  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDtNG  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  12:00  noon,  Monday, 

March  20,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N.W.,  Washington,  D.C.  20551 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202^52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  March  10,  2000, 
Rol)ert  deV.  Frierson, 
Associate  Secretan,'  of  the  Board. 
[FR  Doc.  00-6470  Filed  3-13-00;  11:10  am] 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01001] 

Grants  for  Education  Programs  In 
Occupational  Safety  and  Health;  Notice 
of  Availability  of  Funds  for  Fiscal  Year 
2001 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  training  grants  in  occupational 
safety  and  health.  This  program 
addresses  the  "Healthy  People  2010" 
priority  area  of  occupational  safety  and 
health.  The  goal  of  the  program  is  to 
provide  an  adequate  supply  of  qualified 
personnel  to  carry  out  the  purposes  of 
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C.  Availability  <  f  Funds  and  Types  of 
Training  Aware  s 

In  total,  apprc  ximately  $2,510,000  is 
expected  to  be  ai^ailable  in  FY  2001  to 
fund  ERC  and  T  'G  programs  as 
described  below : 

1.  For  ERCs:  /  pproximately 
$1 ,960.000  of  th  3  total  hinds  available 
will  be  utilized  as  follows: 

a.  Approxima  ely  $600,000  is 
available  to  awa  'd  one  competing 
continuation  or  aew  ERC  grant.  Awards 
range  from  $400  000  to  $800,000  with 
the  average  awai  d  being  $600,000. 

b.  Approxima  ely  $300,000  is 
available  to  awa  d  supplemental  funds 
to  five  competin  5  continuation  or  new 
training  grants:  fcree  of  the  awards  are 
planned  for  $181 1.000  for  Hazardous 
Substance  Acadi  smic  Training  Programs 
and  two  of  the  a  vards  are  planned  for 
$120,000  for  Ha;:ardous  Substance 
Training  Prograi  is.  The  awards  are  to 
support  the  devi  lopment  and 
presentation  of  c  ontinuing  education 
and  short  course  s  and  academic 
curricula  for  trai  nees  and  professionals 
engaged  in  the  n  anagement  of 
hazardous  subst;  inces.  Program  support 
is  available  for  fj  culty  and  staff  salaries, 
trainee  costs,  am  i  other  costs  to  provide 
training  and  edu  cation  for  occupational 
safety  and  healtl  and  other  professional 
personnel  engag  id  in  the  evaluation. 


management,  and  handling  of  hazardous 
substances.  This  program  is  supported 
with  funds  transferred  fi-om  NIEHS  to 
NIOSH  through  the  Interagency 
Agreement  entitled  "Development  and 
Implementation  of  a  Training  Program 
for  Hazardous  Substances". 

c.  Approximately  $60,000  is  available 
to  award  supplemental  funds  to  one 
competing  continuation  or  new  training 
grant.  These  awards  will  support  the 
development  of  specialized  educational 
programs  in  agricultural  safety  and 
health  within  the  existing  core 
disciplines  of  industrial  hygiene, 
occupational  medicine,  occupational 
health  nursing,  and  occupational  safety. 

d.  Approximately  $1,000,000  is 
available  to  award  supplemental  funds 
to  fifteen  competing  continuation  or 
new  grants  to  support  the  enhancement 
of  the  ERC  research  training  mission 
through  the  support  of  pilot  project 
research  training  programs.  The  pilot 
projects  should  be  related  to  the 
National  Occupational  Research  Agenda 
(NORA). 

2.  For  TPGs:  Approximately  $550,000 
of  the  total  funds  available  will  be 
utilized  as  follows: 

a.  To  award  approximately  ten 
competing  continuation  or  new  TPG 
grants.  Awards  will  range  from 
approximately  $20,000  to  $100,000, 
with  the  average  award  being  $55,000. 
These  awards  will  support  academic 
programs  in  the  core  disciplines  (i.e., 
industrial  hygiene,  occupational  health 
niirsing,  occupational/industrial 
medicine,  and  occupational  safety  and 
ergonomics)  and  relevant  components 
(e.g.,  occupational  injury  prevention, 
industrial  toxicology,  ergonomics). 
These  awards  are  intended  to  augment 
the  scope,  enrollment,  and  quality  of 
training  programs  rather  than  to  replace 
funds  already  available  for  current 
operations. 

3.  It  is  expected  that  awards  will 
begin  on  or  about  July  1,  2001  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

The  following  are  intended  to  serve  as 
applicant  requirements: 

1.  An  ERC  shall  be  an  identifiable 
organizational  unit  within  the 
sponsoring  organization.  Applicants 
must  meet  the  following  characteristics 
in  order  to  be  considered  responsive.  If 
the  characteristics  are  not  met,  the 
application  will  be  considered  non- 
responsive  and  will  not  be  reviewed. 


a.  Cooperative  arrangements  with  a: 
medical  school  or  teaching  hospital 
(with  an  established  program  in 
preventive  or  occupational  medicine); 
school  of  nursing  or  its  equivalent; 
school  of  public  health  or  its  equivalent; 
or  school  of  engineering  or  its 
equivalent.  It  is  expected  that  other 
schools  or  departments  with  relevant 
disciplines  and  resources  shall  be 
represented  and  shall  contribute  as 
appropriate  to  the  conduct  of  the  total 
program,  e.g..  epidemiology,  toxicology, 
biostatistics,  environmental  health,  law, 
business  administration,  and  education. 
Specific  mechanisms  to  implement  the 
cooperative  arrangements  between 
departments,  schools/colleges, 
universities,  etc.,  shall  be  demonstrated 
in  order  to  assure  that  the  intended 
multidisciplinary  training  and 
education  will  be  engendered. 

b.  An  ERC  Director  who  possesses  a 
demonstrated  capacity  for  sustained 
productivity  and  leadership  in 
occupational  health  and  safety 
education  and  training.  The  Director 
shall  oversee  the  general  operation  of 
the  ERC  Program  and  shall,  to  the  extent 
possible,  directly  participate  in  training 
activities.  A  Deputy  Director  shall  be 
responsible  for  managing  the  daily 
administrative  duties  of  the  ERC  and  to 
increase  the  ERC  Director's  availability 
to  ERC  staff  and  to  the  public. 

c.  Program  Directors  who  are  full-time 
faculty  and  professional  staff 
representing  various  disciplines  and 
qualifications  relevant  to  occupational 
safety  and  health  who  are  capable  of 
planning,  establishing,  and  carrying  out 
or  administering  training  projects 
undertaken  by  tihe  ERC.  Each  academic 
program,  as  well  as  the  continuing 
education  and  outreach  program,  shall 
have  a  Program  Director. 

d.  Faculty  and  staff  with 
demonstrated  training  and  research 
expertise,  appropriate  facilities  and 
ongoing  training  and  research  activities 
in  occupational  safety  and  health  areas. 

e.  A  program  for  conducting 
education  and  training  in  four  core 
disciplines:  occupational  physicians, 
occupational  health  nurses,  industrial 
hygienists,  and  occupational  safety 
personnel.  There  shall  be  a  minimum  of 
five  full-time  students  or  full-time 
equivalent  students  in  each  of  the  core 
programs,  with  a  goal  of  a  minimum  of 
30  full-time  students  (total  in  all  of  core 
and  component  programs  together). 
ERCs  are  encouraged  to  recruit  and  train 
minority  students  to  help  address  the 
under-representation  of  minorities 
among  the  occupational  safety  and 
health  professional  workforce.  Although 
it  is  desirable  for  an  ERC  to  have  the  full 
range  of  core  programs,  an  ERC  with  a 
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minimum  of  three  academic  programs  of 
which  two  are  in  the  core  disciplines  is 
eligible  for  support  providing  it  is 
demonstrated  that  students  will  be 
exposed  to  the  principles  and  issues  of 
£dl  four  core  disciplines.  In  order  to 
maximize  the  unique  strengths  and 
capabilities  of  institutions, 
consideration  will  be  given  to  the 
development  of:  new  and  innovative 
academic  programs  that  are  relevant  to 
the  occupational  safety  and  health  field, 
e.g.,  ergonomics,  industrial  toxicology, 
occupational  injury  prevention,  and 
occupational  epidemiology;  and  to 
innovative  technological  approaches  to 
training  and  education.  ERCs  must  also 
document  that  the  program  covers  an 
occupational  safety  and  health 
discipline  in  critical  need  or  meets  a 
specific  regional  workforce  need.  Each 
core  program  curriculum  shall  include 
courses  from  non-core  categories  as  well 
as  appropriate  clinical  rotations  and 
field  experiences  with  public  health  and 
safety  agencies  and  with  labor- 
management  health  and  safety  groups. 
Where  possible,  field  experience  shall 
involve  students  representing  other 
disciplines  in  a  manner  similar  to  that 
used  in  team  surveys  and  other  team 
approaches.  ERCs  should  address  the 
importance  of  providing  training  and 
education  content  related  to  special 
populations  at  risk,  including  minority 
workers  emd  other  sub-populations 
specified  in  the  National  Occupational 
Research  Agenda  (NORA)  special 
populations  at  risk  category. 

i.  A  specific  plan  describing  how 
trainees  in  core  and  component 
academic  programs  will  be  exposed  to 
the  principles  of  all  other  occupational 
safety  and  health  core  and  allied 
disciplines.  Consortium  ERCs  generally 
have  geographic,  policy  and  other 
barriers  to  achieving  this  ERC 
characteristic  and,  therefore,  must  give 
special,  innovative,  attention  to 
thoroughly  describing  the  approach  for 
fulfilling  the  multidisciplinary 
interaction  between  students. 

g.  Demonstrated  impact  of  the  ERC  on 
the  curriculum  taught  by  relevant 
medical  specialties,  including  family 
practice,  internal  medicine, 
dermatology,  orthopedics,  pathology, 
radiology,  neurology,  perinatal 
medicine,  psychiatry,  etc.,  and  on  the 
curriculum  of  undergraduate,  graduate 
and  continuing  education  of  primary 
core  disciplines  as  well  as  relevant 
medical  specialities  and  the  curriculum 
of  other  schools  such  as  engineering, 
business,  and  law. 

h.  An  outreach  program  to  interact 
with  and  help  other  institutions  or 
agencies  located  within  the  region. 
Programs  shall  be  designed  to  address 


regional  needs  and  implement 
innovative  strategies  for  meeting  those 
needs.  Partnerships  and  collaborative 
relationships  shall  be  encouraged 
between  ERCs  and  TPGs.  Prop-ams  to 
address  the  under-representation  of 
minorities  among  occupational  safety 
and  health  professionals  shall  be 
encoiuaged.  Specific  efforts  should  be 
made  to  conduct  outreach  activities  to 
develop  collaborative  training  programs 
with  academic  institutions  serving 
minority  and  other  special  populations, 
such  as  Tribal  Colleges  and  Universities, 
Historically  Black  Colleges  and 
Universities,  and  Hispanic-Serving 
histitutions.  Examples  of  outreach 
activities  might  include  activities  such 
as:  Interaction  with  other  colleges  and 
schools  within  the  ERC  and  with  other 
universities  or  institutions  in  the  region 
to  integrate  occupational  safety  and 
health  principles  and  concepts  within 
existing  curricula  (e.g.,  Colleges  of 
Business  Administration,  Engineering, 
Architecture,  Law,  and  Arts  and 
Sciences);  exchange  of  occupational 
safety  and  health  faculty  among  regional 
educational  institutions;  providing 
curriculum  materials  and  consultation 
for  curriculum/course  development  in 
other  institutions;  use  of  a  visiting 
faculty  program  to  involve  labor  and 
management  leaders;  cooperative  and 
collaborative  arrangements  with 
professional  societies,  scientific 
associations,  and  boards  of 
accreditation,  certification,  or  licensure; 
and  presentation  of  awareness  seminars 
to  undergraduate  and  secondary 
educational  institutions  [e.g.,  high 
school  science  fairs  and  career  days)  as 
well  as  to  labor,  management  and 
commimity  associations. 

i.  A  specific  plan  for  preparing, 
distributing  and  conducting  courses, 
seminars  and  workshops  to  provide 
short-term  and  continuing  education 
training  courses  for  physicians,  nurses, 
industrial  hygienists,  safety  engineers 
and  other  occupational  safety  and 
health  professionals,  paraprofessionals 
and  technicians,  including  personnel 
from  labor-management  health  and 
safety  committees,  in  the  geographical 
region  in  which  the  ERC  is  located.  The 
goal  shall  be  that  the  training  be  made 
available  to  a  minimum  of  400  trainees 
per  year  representing  all  of  the  above 
categories  of  personnel,  on  an 
approximate  proportional  basis  with 
emphasis  given  to  providing 
occupational  safety  and  health  training 
to  physicians  in  family  practice,  as  well 
as  industrial  practice,  industrial  nurses, 
and  safety  engineers.  Priority  shall  be 
given  to  establishing  new  and 
iimovative  training  technologies, 


including  distance  learning  programs 
and  to  short-term  programs  designed  to 
prepare  a  cadre  of  practitioners  in 
occupational  safety  and  health.  Where 
appropriate,  it  shall  be  professionally 
acceptable  that  Continuing  Education 
Units  (as  approved  by  appropriate 
professional  associations)  may  be 
awarded.  These  courses  should  be 
structured  so  that  higher  educational 
institutions,  public  health  and  safety 
agencies,  professional  societies  or  other 
appropriate  agencies  can  utilize  them  to 
provide  training  at  the  local  level  to 
occupational  health  and  safety 
personnel  working  in  the  workplace. 
Further,  the  ERC  shall  conduct  periodic 
training  needs  assessments,  shall 
develop  a  specific  plan  to  meet  these 
needs,  and  shall  have  demonstrated 
capability  for  implementing  such 
training  directly  and  through  other 
institutions  or  agencies  in  the  region. 
The  ERC  should  establish  and  maintain 
cooperative  efforts  with  labor  unions, 
govenunenl  agencies,  and  industry  trade 
associations,  where  appropriate,  thus 
serving  as  a  regional  resource  for 
addressing  the  problems  of  occupational 
safety  and  health  that  are  faced  by  State 
and  local  governments,  labor  and 
management. 

j.  A  Board  of  Advisors  or  Consultants 
representing  the  user  and  affected 
population,  including  representatives  of 
labor,  industry,  government  agencies, 
academic  institutions  and  professional 
associations,  shall  be  established  by  the 
ERC.  The  Board  should  meet  at  least 
aimually  to  advise  an  ERC  Executive 
Committee  and  to  provide  periodic 
evaluation  of  ERC  activities.  The 
Executive  Committee  shall  be  composed 
of  the  ERC  Director  and  Deputy 
Director,  academic  Program  Directors, 
the  Directors  for  Continuing  Education 
and  Outreach  and  others  whom  the  ERC 
Director  may  appoint  to  assist  in 
governing  the  internal  affairs  of  the  ERC. 

k.  A  plan  to  incorporate  research 
training  into  all  aspects  of  training  and, 
in  research  institutions,  as  documented 
by  on-going  funded  research  and  faculty 
publications,  a  defined  research  training 
plan  for  training  doctoral-level 
researchers  in  the  occupational  safety 
and  health  field.  The  plan  will  include 
how  the  ERC  intends  to  strengthen 
existing  research  training  efforts,  how  it 
will  integrate  research  training  activities 
into  the  curriculum,  field  and  clinical 
experiences,  how  it  will  expand  these 
research  activities  to  have  an  impact  on 
other  primarily  clinically-oriented 
disciplines,  such  as  nursing  and 
medicine,  and  how  it  will  build  on  and 
utilize  existing  research  opportunities  in 
the  institution.  Each  ERC  is  required  t» 
identify  or  develop  a  minimum  of  one, 
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technologies  including  distance  learning 
programs. 

b.  Undergraduate  and  other  pre- 
baccalaureate  training  providing 
trainees  with  capabilities  for  positions 
in  occupational  safety  and  health 
professions. 

c.  Special  technical  or  other  programs 
for  long-term  training  of  occupational 
safety  and  health  technicians  or 
specialists. 

E.  Application  Content 

Competing  Applications 

Use  the  information  in  the  Program 
Requirements  and  Other  Requirements 
sections  to  develop  the  application 
content. 

Applications  will  be  evaluated  on  the 
basis  of  the  Program  Requirements, 
Other  Requirements,  and  Evaluation 
Criteria  sections  listed,  so  it  is  important 
to  follow  them  in  laying  out  the  program 
plan.  The  narrative  should  be  no  more 
than  15  single-spaced  pages  per 
program,  printed  on  one  side,  with  one 
inch  margins,  and  unreduced  font. 

Note:  Please  consult  the  detailed 
Recommended  Outline  for  Preparation  of 
Competing  New/Renewal  Training  Grant 
Applications  provided  in  each  application  kit 
(CDC  2.145  A). 

F.  Submission  and  Deadline 

Applications  should  be  clearly 
identified  as  an  application  for  an  ERC 
Training  Grant  or  TPG  Training  Grant. 

Application 

Submit  the  original  and  two  copies  of 
CDC  2.145  A— ERC  or  TPG  {OMB 
Number  0920-00261).  Forms  are  in  the 
application  kit.  Forms  and  instructions 
are  also  available  on  the  CDC  home  page 
<http://www.cdc.gov>.  On  or  before 
July  3,  2000,  Submit  the  application  to: 

Sonia  Phelix,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office. 

Announcement  01001 

Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146.  Telephone:  (770)  488-2724.  Email 
address:  svpl@cdc.gov. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 


not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria.  The  initial  peer  review  will  be 
conducted  by  Special  Training  Review 
Committees  by  means  of  a  panel 
meeting  or  site  visit.  The  purpose  of  the 
initial  review  is  to  obtain  basic 
information  regarding  elements  of  the 
proposed  training  grant  program  and  to 
provide  a  technical  report  as  input  to 
the  Special  Emphasis  Panel.  The  final 
official  peer  review  will  be  conducted 
by  a  Special  Emphasis  Panel  appointed 
by  CDC. 

In  reviewing  ERC  grant  applications, 
the  evaluation  criteria  are  as  follows: 

1.  Plans  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected 
enrollment,  recruitment  and  current 
workforce  populations.  Special 
consideration  should  be  given  to  the 
development  of  programs  addressing  the 
under-representation  of  minorities 
among  occupational  safety  and  health 
professionals.  Indicators  of  regional 
need  should  include  measures  utilized 
by  the  ERC  such  as  previous  record  of 
training  and  placement  of  graduates. 
The  need  for  supporting  students  in 
allied  disciplines  must  be  specifically 
justified  in  terms  of  user  community 
requirements. 

2.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve  the 
"Characteristics  of  an  Education  and 
Research  Center". 

3.  The  establishment  of  new  and 
innovative  programs  and  approaches  to 
training  and  education  relevant  to  the 
occupational  safety  and  health  field  and 
based  on  documentation  that  the 
program  meets  specific  regional 
workforce  needs.  In  reviewing  such 
proposed  programs,  consideration  shall 
be  given  to  the  developing  nature  of  the 
program  and  its  capability  to  produce 
graduates  who  will  meet  such  workforce 
needs. 

4.  Extent  to  which  curriculum  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 
achieve  certificate  or  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 


specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

5.  Academic  training  including  the 
number  of  fiill-time  and  part-time 
students  and  graduates  for  each  core 
and  component  program,  the  placement 
of  graduates,  employment  history,  and 
their  current  location  by  type  of 
institution  (academic,  industry,  labor, 
etc.).  Previous  continuing  education 
training  in  each  discipline  and  outreach 
activity  and  assistance  to  groups  within 
the  ERC  region. 

6.  Methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  training  and  outreach  including  the 
use  of  placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  innovative  strategies  for 
meeting  regional  needs,  critiques  fi-om 
continuing  education  courses,  and 
reports  from  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

7.  Competence,  experience  eind 
training  of  the  ERC  Director,  the  Deputy 
ERC  Director,  the  Program  Directors  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

8.  Institutional  commitment  to  ERC 
goals. 

9.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

10.  Appropriateness  of  the  budget 
required  to  support  each  academic 
component  of  the  ERC  program, 
including  a  separate  budget  for  the 
academic  staffs  time  cind  effort  in 
continuing  education  and  outreach. 

11.  Evidence  of  the  integration  of 
research  experience  into  the  ciu"riculum, 
and  field  and  clinical  experiences.  In 
institutions  seeking  funds  for  doctoral 
and  post-doctoral  (physician  training) 
level  research  training,  evidence  of  a 
plan  describing  the  research  and 
research  training  the  ERC  proposes.  This 
shall  include  goals,  elements  of  the 
program,  research  faculty  and  amount  of 
effort,  support  faculty,  facilities  and 
equipment  available  and  needed,  and 
methods  for  implementing  and 
evaluating  the  program. 

12.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

13.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  ERC  and  its 
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programs  have  had  on  the  DHHS 
Region.  Examples  could  include  a 
continuing  education  needs  assessment, 
a  workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  the  impact  on  primary 
care  practice  and  training,  a  program 
graduate  data  base  to  track  the 
contributions  of  graduates  to  the 
occupational  safety  and  health  field, 
and  the  cost  effectiveness  of  the 
program. 

14.  Past  performance  based  on 
evaluation  of  the  most  recent  CDC/ 
NIOSH  Objective  Review  Simimary 
Statement  and  the  grant  application 
Progress  Report  (Competing 
Continuation  applications  only). 

In  reviewing  supplements  to  ERC 
grants,  consideration  will  be  given  to: 

1.  Hazardous  Substance  Training 
Program  in  Education  and  Research 
Centers— The  evaluation  criteria  are  as 
follows: 

a.  Relevance  of  the  proposed  project 
to  each  element  of  the  characteristics  of 
a  hazardous  substance  training  program. 

b.  Comprehensiveness  and  soundness 
of  the  training  plan  developed  to  carry 
out  the  proposed  activities  required 
under  the  NIOSH/NIEHS  Interagency 
Agreement.  This  is  based  on  a 
documented  need  for  the  training  and 
evidence  to  support  the  approach  used 
to  provide  the  required  training.  It 
includes  descriptions  of  the  scope  and 
magnitude  of  the  hazardous  substance 
problem  in  the  applicable  DHHS  Region 
and  current  activities  and  training 
efforts. 

c.  Education  and  experience  of  the 
Project  Director,  faculty,  and  staff 
assigned  to  this  project  with  respect  to 
handling,  managing  or  evaluating 
hazardous  substance  sites  and  to  the 
training  of  professionals  in  this  field. 

d.  Creativity  and  innovation  of  the 
project  leadership  with  respect  to 
marketing  the  courses,  structure  in 
attracting  trainees  and/or  providing 
incentives  for  training. 

e.  Extent  to  which  tne  applicant 
considered  the  work  of  relevant 
agencies  involved  in  hazardous 
substance  activities,  including  EPA.  and 
cooperated  with  these  agencies  in 
developing  and  implementing  this 
training  program. 

f.  Suitability  of  facilities  and 
equipment  available  for  this  project. 

g.  Appropriateness  of  the  budget  to 
carry  out  the  planned  activities. 

2' Agricultural  Safety  and  Health 
Education  Programs  in  Education  and 
Research  Centers — The  evaluation 
criteria  are  as  follows: 

a.  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 


the  training  program  toward  meeting  the 
job  market,  especially  within  the 
applicant's  region,  for  qualified 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act 
of  1970.  The  needs  assessment  should 
consider  the  regional  requirements  for 
outreach,  continuing  education, 
information  dissemination  and  special 
industrial  or  community  training  needs 
that  may  be  peculiar  to  the  region. 

b.  Evidence  of  a  plan  to  satisfy  the 
regional  needs  for  treiining  in  the  areas 
outlined  by  the  application,  including 
projected  enrollment,  recruitment  and 
current  workforce  populations.  The 
need  for  supporting  students  in  allied 
disciplines  must  be  specifically  justified 
in  terms  of  user  community 
requirements. 

c.  The  extent  to  which  arrangements 
for  day-to-day  management,  allocation 
of  funds  and  cooperative  arrangements 
are  designed  to  effectively  achieve 
characteristics  of  an  ERC. 

d.  The  extent  to  which  curriculum 
content  and  design  includes  formalized 
training  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

e.  Previous  record  of  academic 
training  in  agricultural  safety  and  health 
including  the  number  of  full-time  and 
part-time  students  and  graduates,  the 
placement  of  graduates,  employment 
history,  and  their  current  location  by 
type  of  institution  (academic,  industry, 
labor,  etc.).  Previous  record  of 
continuing  education  training  in 
agricultural  safety  and  health  and  record 
of  outreach  activity  and  assistance  to 
agricultural  groups  within  the  ERC 
region. 

f.  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  critiques  from  continuing 
education  courses,  and  reports  from 
consultations  and  cooperative  activities 
with  other  universities,  professional 
associations,  and  other  outside  agencies. 

g.  The  competence,  experience  and 
training  of  the  Program  Director  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

h.  Institutional  commitment  to  Center 
goals. 
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assistance  to  hazardous  substance 
groups  within  the  ERC's  region. 

e.  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  fi-om  graduates  as  well  as 
employers,  student  evaluations  from 
academic  and  continuing  education 
courses,  and  reports  from  consultations 
and  cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

f.  The  competence,  experience  and 
training  of  the  Progrtmi  Director  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

g.  Institutional  commitment  to  HSAT 
Program  goals. 

h.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted. 

i.  Appropriateness  of  the  budget 
required  to  support  the  training  courses 
developed,  including  accounting  for  the 
academic  staffs  time. 

j.  Evidence  of  a  plan  describing  the 
hazardous  substances  academic  training 
the  Center  proposes.  This  shedl  include 
goals,  elements  of  the  program,  faculty 
and  amount  of  effort,  support  faculty, 
facilities  and  equipment  available  and 
needed,  and  methods  for  implementing 
and  evaluating  the  program. 

k.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

4.  ERC  Supplemental  Pilot  Project 
Research  Training  Programs — The 
evaluation  criteria  are  as  follows: 

a.  Relevance  of  the  proposed  program, 
including  objectives  that  are  specific 
and  consistent. 

b.  Adequacy  of  the  plan  proposed  to 
conduct  the  pilot  projects  program, 
including  procedures  for  reviewing  and 
funding  projects,  the  scientific  review 
mechanism,  program  quality  assurance. 
Human  Subjects — Are  the  procedures 
proposed  adequate  for  the  protection  of 
human  subjects  and  are  they  fully 
documented?  Are  all  procedures  in 
compliance  with  applicable  published 
regulations? 

c.  Extent  to  which  the  applicant 
demonstrates  collaboration  with  other 
research  training  institutions  in  the 
region,  including  NIOSH  Training 
Project  Grantees. 

d.  Education  and  experience  of  the 
proposed  Research  Training  Program 
Director  and  faculty  in  the  occupational 
safety  and  health  field,  including  the 


utilization  of  pilot  projects  as  a  research 
training  mechanism. 

e.  Appropriateness  of  the  proposed 
budget  to  carry  out  the  planned 
activities. 

f.  Adequacy  of  the  plan  to  evaluate 
the  effectiveness  of  the  proposed  pilot 
projects  program. 

g.  Gender  and  minority  issues — Are 
plans  to  include  both  sexes  and 
minorities  and  their  subgroups 
adequately  developed  (as  appropriate 
for  the  scientific  goals  of  the  project)? 
Are  strategies  included  for  the 
recruitment  and  retention  of  human 
subjects?  (See  Attachment  1 ,  AR-2 — 
Requirements  for  Inclusion  of  Women 
and  Racial  and  Ethnic  Minorities  in 
Research.) 

In  reviewing  TPG  applications,  the 
evaluation  criteria  are  as  follows: 

1.  Need  for  training  in  the  program* 
area  outlined  by  the  application.  This 
should  include  documentation  of  a  plan 
for  student  recruitment,  projected 
enrollment,  job  opportunities,  regional 
need  both  in  quality  and  quantity,  and 
for  programs  addressing  the  under- 
representation  of  minorities  in  the 
profession  of  occupational  safety  and 
health. 

2.  Potential  contribution  of  the  project 
toward  meeting  the  needs  for  graduate 
or  specialized  training  in  occupational 
safety  and  health. 

3.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  sequence,  related  courses  open  to 
students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches.  There  should 
also  be  evidence  of  integration  of 
research  experience  into  the  curriculum, 
and  field  and  clinical  experiences. 

4.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

5.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

6.  Degree  of  institutional 
commitment:  Is  grant  support  necessary 
for  program  initiation  or  continuation? 
Will  support  gradually  be  assumed?  Is 
there  related  instruction  that  will  go  on 
with  or  without  the  grant? 

7.  Adequacy  of  facilities  (classrooms, 
laboratories,  library  services,  books,  and 
journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

8.  Competence,  experience,  training, 
time  commitment  to  the  program  and 
availability  of  faculty  to  advise  students, 
faculty/student  ratio,  and  teaching  loads 
of  the  program  director  and  teaching 
faculty  in  relation  to  the  type  and  scope 
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of  training  involved.  The  program 
director  must  be  a  full-time  faculty 
member. 

9.  Admission  Requirements:  Student 
selection  standards  eind  procedures, 
student  performance  standards  and 
student  counseling  services. 

10.  Advisory  Committee: 
Membership,  industries  and  labor 
groups  represented;  how  often  they 
meet;  who  they  advise,  role  in  designing 
curriculum  and  establishing  program 
need.  The  Committee  should  meet  at 
least  aimually  to  provide  advice  emd 
periodic  evaluation  of  TPG  activities. 

11.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  program  has  had  on 
the  region.  Examples  could  include  a 
workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  a  program  graduate 
data  base  to  track  the  contributions  of 
graduates  to  the  occupational  safety  and 
health  field,  and  the  cost  effectiveness 
of  the  program. 

12.  Past  performance  based  on 
evaluation  of  the  most  recent  CDC/ 
NIOSH  Objective  Review  Summary 
Statement  and  the  grant  application 
Progress  Report  (Competing 
Continuation  applications  only). 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  progress  reports  (annual  and  may 
be  incorporated  as  component  of  non- 
competing  continuation  applications); 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and  progress 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to:  Sonia  Phelix, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procm-ement  and 
Grants  Office. 

Announcement  01001 

Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-1  *     Human  Subjects  Requirements 
AR-2*     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3*     Animal  Subjects  Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 


AR-1 2    Lobbying  Restrictions 

*  =Applies  to  ERG  Supplemental  Pilot 

Project  Research  Training  Program 

applications  only. 
Data  collection  initiated  under  this 
training  grant  program  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  Number  0920-0261. 
"Training  Grants,  Application  and 
Regulations^2  CFR  Part  86," 
Expiration  Date  11/30/2000. 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  21(a)  of  the  Occupational  Safety 
and  Health  Act  [29  U.S.C.  670  (a)].  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.263. 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
home  page  is:  <http://wwH'.cdc.gov>. 

Please  refer  to  Program 
Announcement  01001  and  specify  ERC 
or  TPG  when  you  request  information. 
To  receive  additional  wnritten 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identif>'  the 
announcement  number  of  iilterest.  If 
you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  technical  assistance  may 
be  obtciined  ft-om:  Sonia  Phelix,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office. 

Announcement  01001 

Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA"  30341- 
4146.  Telephone:  (770)  488-2724,  E- 
mail  address:  svpl@cdc.gov. 

For  program  technical  assistance, 
contact:  John  T.  Talty,  Principal 
Engineer,  Office^of  Ebctramtual 
Coordination  and  Special  Projects, 
National  Institute  for  Occupational 
Safety  and  Health  Centers  for  Disease 
Control  and  Prevention  (CDC),  4676 
Columbia  Parkway.  Mailstop  C-7, 
Cincinnati,  OH  45226-1998.  telephone 
(513)  533-8241,  E-mail  address: 
jtt2@cdc.gov. 

Dated:  March  9,  2000. 
Linda  Rosenstock, 

Director.  National  Institute  for  Occupational 
Safety  and  Health  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  00-6326  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  4163-19-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF-PA- 
CC-200O-01A] 

Fiscal  Year  2000  Discretionary 
Announcement  of  the  Availability  of 
Funds  and  Request  for  Applications 
for  Field  Initiated  Child  Care  Research 
Proiects,  Child  Care  Policy  Research 
Partnerships,  Child  Care  Research 
Scholars,  and  the  Child  Care  Research 
Fellowship  Program,  Correction 

AGENCY:  Administration  for  Children, 
Youth,  and  Families.  ACF,  DHHS. 
ACTION:  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  Notice  that  was 
published  in  the  Federal  Register  on 
Thursday,  January  27,  2000,  Part  III  (65 
FR  4495).  On  page  4500.  first  column, 
the  mailing  address  for  submission  of 
applications  is  incorrect.  The  correct 
address  for  applicants  who  intend  to 
apply,  and  for  the  submission  and 
delivery  of  applications,  should  be 
changed  to  the  following:  ACYF 
Operations  Center,  Laurel  Consulting 
Group,  1815  North  Fort  Myer  Drive, 
Suite  300.  Arlington,  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
ACYF  Operation  Center  at  1-800-351- 
2293  or  send  an  email  to  ccb@lcg.com. 
You  can  also  contact  Dr.  Patricia  L. 
Divine.  Program  Specialist,  Child  Care 
Bureau,  by  email  at 
pdivine@acf.dhhs.gov  or  by  phone  at 
(202)  690-6705. 

Dated:  March  7.  2000. 
Patricia  Montoya, 

Commissioner.  Administration  on  Children. 
Youth  and  Families. 

IFR  Doc.  00-6108  Filed  3-14-00;  8:45  ami 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Medical  Child  Support  Working  Group 

agency:  Administration  for  Children 

and  Families,  DHHS. 

action:  Notice  of  open  meeting. 


summary:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisor\'  Committee  Act 
(FACA),  notice  is  given  of  the  date  for 
the  eighth  meeting  of  the  Medical  Child 
Support  Working  Group  (MCSWG).  The 
Medical  Child  Support  Working  Group 
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FOR  FURTHER  INIORMATION  CONTACT:  Ms. 

Samara  Weinst<  in.  Executive  Director, 

upport  Working  Group, 
support  Enforcement, 
Fourth  Floor  East,  370  L'Enfant 
Promenade,  SW  ,  Washington,  DC  20447 
(telephone  (202  401-6953;  fax  (202 
401-5559;  e-ma  1: 
sweinstein@acfdhhs.gov).  These  are  not 
toll-free  numbeis.  The  date,  location 
and  time  for  sul  sequent  MCSWG 
meetings  will  b !  announced  in  advance 
in  the  Federal  i  egister.  However,  it  is 
expected  this  will  be  the  last  meeting. 
SUPPLEMENTARYiINFORMATION:  Pursuant 
to  Section  10(a)|2)  of  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  Appendik  2),  (FACA),  notice  is 
given  of  meetings  of  the  Medical  Child 
Support  Worki^  Group  (MCSWG).  The 
Medical  Child  Support  Working  Group 
was  jointly  established  by  the 
Secretaries  of  th  e  Department  of  Labor 
(DOL)  and  the  E  epartment  of  Health  and 

(DHHS)  under  section 
401(a)  of  the  Child  Support  Performance 
and  Incentive  Act  of  1998  (Pub.  L.  105- 
200).  The  purpose  of  the  MCSWG  is  to 
identify  the  imp  ediments  to  the 
effective  enforci  ment  of  medical 

child  support 
enforcement  ag<  ncies,  and  to  submit  to 
the  Secretaries  c  f  DOL  and  DHHS  a 
report  containin  i  recommendations  for 


Medical  Child 
Office  of  Child 


appropriate  measures  to  address  those 
impediments.  This  report  will  include: 
(1)  Recommendations  based  on 
assessments  of  the  form  and  content  of 
the  National  Medical  Support  Notice,  as 
issued  under  proposed  regulation;  (2) 
appropriate  measures  that  establish  the 
priority  of  withholding  of  child  support 
obligations,  medical  support 
obligations,  arrearages  in  such 
obligations,  and  in  the  case  of  a  medical 
support  obligation,  the  employee's 
portion  of  any  health  care  coverage 
premium,  by  such  State  agencies  in  light 
of  the  restrictions  on  garnishment 
provided  under  title  III  of  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1671- 
1677);  (3)  appropriate  procedures  for 
coordinating  the  provision, 
enforcement,  and  transition  of  health 
care  coverage  under  the  State  programs 
for  child  support,  Medicaid  and  the 
Child  Health  Insurance  Program;  (4) 
appropriate  measures  to  improve  the 
availability  of  alternate  types  of  medical 
support  that  are  aside  from  health  care 
coverage  offered  through  the 
noncustodial  parent's  health  plan,  and 
unrelated  to  the  noncustodial  parent's 
employer,  including  measures  that 
establish  a  noncustodial  parent's 
responsibility  to  share  the  cost  of 
premiums,  co-payment,  deductibles,  or 
pajonents  for  services  not  covered  imder 
a  child's  existing  health  coverage;  (5) 
recommendations  on  whether 
reasonable  cost  should  remain  a 
consideration  under  section  452(f)  of  the 
Social  Seciu-ity  Act;  and  (6)  appropriate 
measures  for  eliminating  any  other 
impediments  to  the  effective 
enforcement  of  medical  support  orders 
that  the  MCSWG  deems  necessary.  The 
membership  of  the  MCSWG  was  jointly 
appointed  by  the  Secretaries  of  DOL  and 
DHHS,  and  includes  representatives  of 
(1)  DOL;  (2)  DHHS;  (3)  State  Child 
Support  Enforcement  Directors;  (4)  State 
Medicaid  Dfrectors;  (5)  employers, 
including  owners  of  small  businesses 
and  their  trade  and  industry 
representatives  and  certified  human 
resource  and  payroll  professionals;  (6) 
plan  administrators  and  plan  sponsors 
of  group  health  plans  (as  defined  in 
section  607(1)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(29  U.S.C.  1167(1));  children  potentially 
eligible  for  medical  support  such  as 
child  advocacy  organizations;  (8)  State 
Medical  child  support  organizations; 
and  (9)  organizations  representing  State 
child  support  programs. 

Agenda 

The  agenda  for  this  meeting  includes 
review  and  approved  of  the  MCSWG's 
report  to  the  Secretaries  continuing 
recommendations  for  appropriate 


measiires  to  address  the  impediments  to 
the  effective  enforcement  of  medical 
child  support  as  listed  above.  At  the 
May,  1999,  meeting,  the  MCSWG 
formed  four  (4)  sub-committees  to 
discuss  barriers,  issues,  options,  and 
recommendations  in  the  interim 
between  full  MCSWG  meetings.  At  the 
next  three  meetings  (August,  1999, 
October,  1999,  and  November,  1999), 
the  sub-committees  presented  their  draft 
recommmendations  to  the  full  MCSWG 
for  further  discussion  and 
consideration.  At  the  January,  2000, 
meeting,  the  MCSWG  discussed  the 
recommendations  to  be  contained  in  the 
report  to  the  Secretaries.  At  this 
meeting,  the  MCSWG  will  review  and 
approve  the  actual  report. 

Public  Participation 

Members  of  the  public  wishing  to 
present  oral  statements  to  the  MCSWG 
should  forward  their  requests  to  Samara 
Weinstein,  MCSWG  Executive  Director, 
as  soon  as  possible  and  at  least  four 
days  before  the  meeting.  Such  request 
should  be  made  by  telephone,  fax 
machine,  or  mail,  as  shoviTi  above.  Time 
permitting,  the  Chairs  of  the  MCSWG 
will  attempt  to  accommodate  all  such 
requests  by  reserving  time  for 
presentations.  The  order  of  persons 
making  such  presentations  will  be 
assigned  in  the  order  in  which  the 
requests  are  received.  Members  of  the 
public  are  encouraged  to  limit  oral 
statements  to  five  minutes,  but  extended 
written  statements  may  be  submitted  for 
the  record.  Members  of  the  public  also 
may  submit  written  statements  for 
distribution  to  the  MCSWG  membership 
and  inclusion  in  the  public  record 
without  presenting  oral  statements. 
Such  written  statements  should  be  sent 
to  the  MCSWG  Executive  Director,  as 
shown  above,  by  mail  or  fax  at  least  five 
business  days  before  the  meeting. 

Minutes  of  all  public  meetings  and 
other  documents  made  available  to  the 
MCSWG  will  be  available  for  public 
inspection  and  copying  at  both  the  DOL 
and  DHHS.  At  DHHS,  these  documents 
will  be  available  at  the  MCSWG 
Executive  Director's  Office,  Office  of 
Child  Support  Enforcement  (OCSE), 
Administration  for  Children  and 
Families,  U.S.  Department  of  Health  and 
Human  Services,  Aerospace  Building, 
Fourth  Floor— East,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  from 
8:30  am  to  5:30  pm.  Questions  regarding 
the  availability  of  documents  from 
DHHS  should  be  directed  to  Andrew  J. 
Hagan,  OCSE  (telephone  (202)  401- 
5375).  This  is  not  a  toll-free  number. 
Any  vmtten  comments  on  the  minutes 
should  be  directed  to  Ms.  Samara 
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Weinstein,  Executive  Director  of  the 
Working  Group,  as  shown  above. 

Dated:  March  8,  2000. 
David  Gray  Ross, 

Commissioner,  Office  of  Child  Support 

Enforcement. 

[FR  Doc.  00-6407  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4184-01-O-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Neurological  Devices  Panel  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Neurological 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  31,  2000,  9:30  a.m.  to 
5:30  p.m. 

Location:  DoubleTree  Hotel,  Grand 
Balhoom,  1750  Rockville  Pike, 
Rockville,  MD. 

Contact  Person:  Janet  L.  Scudiero, 
Center  for  Devices  and  Radiological 
Health  {HFZ-410),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-1184, 
ext.  176,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12513.  Please  call  the 
Information  Line  or  access  the  Internet 
at  http://www.fda.gov/cdrh/ 
panelmtg.html  for  up-to-date 
information  on  this  meeting. 

Agenda:  There  will  be  a  brief  FDA 
presentation  of  the  least  burdensome 
provisions  of  the  FDA  Modernization 
Act  of  1997.  The  committee  will 
discuss,  make  recommendations,  and 
vote  on  a  premarket  approval 
application  for  a  deep  brain  stimulator 
for  the  treatment  of  Parkinson's  disease. 

Procedure:  On  March  31,  2000,  from 
^   10  a.m.  to  5:30  p.m.,  the  meeting  is  open 
"  to  the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  13,  2000.  Oral 


presentations  from  the  public  will  be 
scheduled  between  approximately  10:30 
a.m.  and  11:30  a.m.  and  between 
approximately  3:30  p.m.  and  4  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  March  13, 
2000,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
March  31,  2000,  from  9:30  a.m.  to  10 
a.m.,  the  meeting  will  be  closed  to 
permit  FDA  to  present  to  the  committee 
trade  secret  and/or  confidential 
commercial  information  regarding 
pending  applications.  This  portion  of 
the  meeting  wall  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  {5 
U.S.C.  app.  2). 

Dated:  March  6,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  00-6282  Filed  3-14-00;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  Board  to  the  Food  and  Drug 
Administration;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Science  Board  to 
the  Food  and  Drug  Administration. 

General  Function  of  the  Committee: 
The  board  shall  provide  advice 
primarily  to  the  agency's  Senior  Advisor 
for  Science,  and  as  needed,  to  the 
Commissioner  of  Food  and  Drugs  and 
other  appropriate  officials  on  specific 
complex  and  technical  issues  as  well  as 
emerging  issues  within  the  scientific 
community  in  industry  and  academia. 
Additionally,  the  board  will  provide 
advice  to  the  agency  on  keeping  pace 
with  technical  and  scientific  evolutions 
in  the  fields  of  regulatory  science, 
formulating  an  appropriate  research 
agenda,  and  upgrading  its  scientific  and 


research  facilities  to  keep  pace  with 
these  changes.  It  will  also  provide  the 
means  for  critical  review  of  agency- 
sponsored  intramural  and  extramural 
scientific  research  programs. 

Date  and  Time:  The  meeting  will  be 
held  on  April  21,  2000,  from  8:30  a.m. 
to  5  p.m. 

Location:  5630  Fishers  Lane, 
Rockville,  MD  20852,  Center  for  Drug 
Evaluation  and  Research  Advisory 
Committee  conference  room  1066. 

Contact  Person:  Susan  M.  Bond, 
Office  of  the  Senior  Advisor  for  Science 
(HF-33),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-6687,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12603.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  Open  committee  discussion, 
8:30  a.m.  to  1:30  p.m.;  open  pubUc 
hearing,  1:30  p.m.  to  2  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  2  p.m. 
to  5  p.m.  The  board  will  discuss  their 
review  of  research  at  FDA's  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFSAN).  the  board  will  also  hear  and 
discuss  CFSAN's  Dietary  Supplement 
Strategic  Plan,  the  Office  of  Women's 
Health  research  plan,  joint  FDA  and 
industry  training,  and  strategies  for 
maintaining  the  quality  of  science  at 
FDA. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  board.  Written  submissions 
may  be  made  to  the  contact  person  by 
April  7.  2000.  Oral  presentations  from 
the  public  will  be  scheduled  between 
approximately  1:30  p.m.  and  2  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  April  7.  2000, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation.  Each  presenter  will 
be  limited  in  time  and  not  all  who 
request  to  speak  may  be  accommodated. 
Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  8.  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  00-6285  Filed  3-14-00:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVrCES 

Food  and  Dru  j  Administration 

[Docket  No.  980-1218] 

Biood  Standards;  Pilot  Program  for 
Licensing  Gaiiima  Irradiated  Biood  and 
Blood  Components  and  "Guidance  for 
Industry:  Ganina  Irradiation  of  Blood 
and  Blood  Components;"  Availability 

agency:  Food  ind  Drug  Administration, 
HHS. 

ACTION:  Notice 


SUMMARY:  The 

Administratioi  i 

availability  of 

entitled 

Irradiation  of 

Components: 
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is  also 
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Food  and  Drug 
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application  (BLA) 
is  initiating  the  pilot 
determine  if  streamlining  the 
ig  will  be  more 
ef  ective  for  both  the 
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FDA 
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DATES:  Written 

submitted  at  arty 
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tie  I 


Rock 


program  is 

ADDRESSES:  Su 
single  copies  o 
"Guidance  for 
Irradiation  of  B 
Components:  A 
Licensing,"  to 
Communicatio 
Manufacturers 
Center  for  Bio 
Research  (CBElt) 
Administration 
suite  200N, 
Send  one  self 
to  assist  the  o 
requests.  The 
also  be  obtainec 
CBER  Voice 
800-835-4709 
fax  by  calling 
System  at 
827-3844.  See 
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access  to  the 

Submit  written 
guidance  docu 
Management 


comments  may  be 
time.  The  effective 
of  the  pilot 
14,  2000. 


»mit  written  requests  for 
the  guidance  entitled 
ndustry:  Gamma 
ood  and  Blood 
Pilot  Program  for 

Office  of 
,  Training,  and 
\ssistance  (HFM-40), 

Evaluation  and 
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ville.  MD  20852-1448. 
a  Idressed  adhesive  label 
ffice 


in  processing  your 
idance  document  may 
by  mail  by  calling  the 
Inf  jrmation  System  at  1- 
)r  301-827-1800,  or  by 
FAX  Information 
1-884-CBER-FAX  or  301- 
I  he  SUPPLEMENTARY 
section  for  electronic 
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comments  on  the 
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'gii 
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and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 

Submit  requests  for  participation  in 
the  pilot  program  to  Mary  Ann  Denham 
at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
About  participation  in  the  pilot 
program: 

Mary  Ann  Denham,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-375),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448, 
301-827-2861. 

About  this  notice: 

Nathaniel  L.  Geary,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448, 
301-827-6210. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  document  entitled 
"Guidance  for  Industry:  Gamma 
Irradiation  of  Blood  and  Blood 
Components:  A  Pilot  Program  For 
Licensing,"  dated  February  2000.  This 
guidance  document  is  intended  to  assist 
manufacturers  of  gamma  irradiated 
blood  and  blood  components  to  self- 
certify  conformance  to  specific  criteria 
as  part  of  a  pilot  program  in  lieu  of  the 
submission  of  a  detailed  BLA 
supplement  filing.  Instead  of  submitting 
a  BLA  supplement  with  supporting 
operating  procedures  and  data  derived 
from  validation  and  quality  control 
testing,  the  manufacturer  may  submit  an 
application  form  (Form  FDA  356h),  a 
self-certification  statement  that  provides 
that  the  manufacturer  is  in  compliance 
with  all  applicable  FDA  regulations  and 
meets  the  criteria  for  gamma  irradiated 
blood  and  blood  components  set  forth  in 
the  guidance  document  entitled 
"Guidance  for  Industry:  Gamma 
Irradiation  of  Blood  and  Blood 
Components:  A  Pilot  Program  For 
Licensing,"  dated  February  2000,  as 
well  as  written  request  to  the  CBER 
Director  for  an  exception  to  filing  a 
detailed  supplement.  The  pilot  program 
provides  that  FDA  will  review  for 
completeness  Form  FDA  356h,  the  self- 
certification,  and  written  request  for  an 
exception  to  filing  a  detailed 
supplement,  and  at  FDA  discretion,  will 
schedule  a  prelicense  inspection  within 
90  days  of  receipt  of  the  self- 
certification  to  confirm  conformance 
with  applicable  Federal  regulations  and 
the  recommended  criteria  contained  in 
the  guidance  document. 

This  guidance  document  finalizes  the 
draft  guidance  entitled  "Guidance  for 


Industry:  Gamma  Irradiation  of  Blood 
and  Blood  Components:  A  Pilot  Program 
For  Licensing"  that  was  announced  in 
the  Federal  Register  of  January  27,  1999 
(64  FR  4118). 

To  participate  in  the  program  a 
manufacturer  should  already  be 
licensed  for  nonirradiated  blood 
components  and  should  be  ready  for  a 
prelicense  inspection  at  the  time  it 
forwards  Form  FDA  356h,  self- 
certification,  and  request  for  exception 
to  FDA.  If,  during  the  prelicense 
inspection,  FDA  finds  significant 
deficiencies  in  quality  assurance, 
manufacturing  facilities,  or  product 
safety,  purity,  potency,  or  effectiveness, 
FDA  may  withdraw  the  manufacturer 
from  the  pilot  program,  and  the 
manufacturer  will  be  required  to  submit 
a  BLA  supplement  with  complete 
supporting  documentation  prior  to 
marketing  irradiated  blood  components 
in  interstate  commerce. 

FDA  intends  the  pilot  program  to 
span  approximately  1  year,  but  the 
actual  length  of  the  program  depends  on 
the  number  of  manufacturers 
participating  in  the  program.  FDA  will 
begin  the  pilot  program  on  April  14, 
2000.  At  the  end  of  the  pilot  program, 
FDA  will  evaluate  the  program  for 
efficiency  and  effectiveness  and  will 
make  this  evaluation  available  to  the 
public.  If  the  program  proves  to  be 
efficient  and  effective,  FDA  will 
consider  extending  the  program  to  other 
blood  products. 

This  guidance  document  represents 
the  agency's  current  thinking  on  gamma 
irradiation  of  blood  and  blood 
components  intended  for  transfusion  or 
for  further  manufacturing.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  If  a  manufacturer 
chooses  to  participate  in  this  voluntary 
program,  it  should  conform  to  the 
specific  criteria  set  forth  in  this 
guidance.  Manufacturers  who  want  to 
use  an  alternative  approach  must  submit 
a  detailed  BLA  supplement  under  21 
CFR  601.12  or  otherwise  satisfy  FDA 
that  an  exemption  ft-om  that 
requirement  is  justified  under  21  CFR 
640.120.  As  with  other  guidance 
documents,  FDA  does  not  intend  this 
guidance  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations; 

n.  Comments 

Interested  persons,  may  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
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identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  guidance  document.  A  copy  of  the 
guidance  document  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  betw^een  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  document 
using  the  Internet.  For  Internet  access, 
connect  to  CBER  at  http://www.fda.gov/ 
cber/guidelines  .htm. 

Dated:  March  1,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-6283  Filed  3-14-00;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3032-N] 

Medicare  Program;  Meeting  of  the 
Medical  and  Surgical  Procedures  Panel 
of  the  Medicare  Coverage  Advisory 
Committee— April  12  and  13, 2000 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Medical  and 
Surgical  Procedures  Panel  of  the 
Medicare  Coverage  Advisory  Committee 
(MCAC).  The  panel  provides  advice  and 
reconmiendations  to  the  agency  about 
clinical  coverage  issues.  The  panel  will 
hear  and  discuss  presentations  from 
interested  persons  regarding  the 
treatment  of  non-neurogenic  urinary 
incontinence  in  adults.  The  meeting 
will  focus  on  two  treatment  options: 
biofeedback  and  pelvic  floor  electrical 
stimulation.  Notice  of  this  meeting  is 
given  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2,  section 
10(a)(1)  and  (a)(2)). 

DATES:  The  Meeting:  The  meeting  will 
be  held  on  April  12,  2000  from  8:00  a.m. 
until  5:15  p.m.  and  on  April  13,  2000, 
from  8:00  a.m.  until  3:00  p.m.  E.S.T. 

Deadline  for  Presentations  and 
Comments:  March  22,  2000,  5  p.m. 

Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
impaired  and  require  sign  language 
interpretation,  or  have  a  condition  that 
requires  other  special  assistance  or 
accommodations,  are  asked  to  notify  the 
Executive  Secretary  by  March  31,  2000. 


ADDRESSES: 

The  Meeting:  The  meeting  will  be 
held  at  The  Baltimore  Convention 
Center,  One  West  Pratt  Street. 
Baltimore,  MD  21201. 

Presentations  and  Comments:  Submit 
formal  presentations  and  written 
comments  to  Constance  A.  Conrad, 
Executive  Secretary;  Office  of  Clinical 
Standards  and  Quality;  Health  Care 
Finemcing  Administration;  7500 
Security  Boulevard;  Mail  Stop  S3-02- 
01;  Baltimore,  MD  21244. 

Website:  You  may  access  up-to-date 
information  on  this  meeting  at 
www.hcfa.gov/quality/8b.htm. 

Hotline:  You  may  access  up-to-date 
information  on  this  meeting  on  the 
HCFA  Advisory  Committee  Information 
Hotline,  1-877-449-5699  (toll  hee)  or 
in  the  Baltimore  area  (410)  786-9379. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  A.  Conrad,  Executive 
Secretary,  410-786-4631. 
SUPPLEMENTARY  INFORMATION:  On  August 
13,  1999,  we  published  a  notice  (64  FR 
44231)  to  describe  the  MCAC,  which 
provides  advice  and  recommendations 
to  us  about  clinical  issues.  This  notice 
announces  the  following  public  meeting 
of  the  MCAC: 
Current  Panel  Members: 
Alan  M.  Garber,  M.D.;  Michael  D. 
Maves,  M.D.;  Angus  M.  McBryde,  M.D.; 
H.  Logan  Holtgrewe,  M.D.;  Kenneth  P. 
Brin,  M.D.;  Les  J.  Zendle,  M.D.;  Bruce 
Sigsbee,  M.D.;  Linda  D.  Bradley,  M.D.; 
James  P.  Rathmell,  M.D.;  Arnold  M. 
Epstein,  M.D.;  Phyllis  E.  Greenberger, 
M.S.W.;  Marshall  S.  Stanton,  M.D. 
Meeting  Topic: 

The  Panel  will  hear  and  discuss 
presentations  from  interested  persons 
regarding  the  treatment  of  non- 
neurogenic  urinary  incontinence  in 
adults.  The  meeting  will  focus  on  two 
treatment  options:  biofeedback  the  first 
day  and  pelvic  floor  electrical 
stimulation  the  second  day. 
Procedure  and  Agenda: 
This  meeting  is  open  to  the  public. 
The  panel  will  hear  oral  presentations 
from  the  public  for  approximately  2 
hours  and  30  minutes  on  each  day  of  the 
meeting.  The  Panel  may  limit  the 
number  and  duration  of  oral 
presentations  to  the  time  available.  If 
you  wish  to  make  formal  presentations 
you  must  notify  the  For  Further 
Information  Contact  person,  and  submit 
the  following  by  the  Deadline  for 
Presentations  and  Comments  date  listed 
in  the  DATES  section  of  this  notice:  a 
brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  you  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  estimate 
of  the  time  required  to  make  the 


presentation.  We  will  request  that  you 
declare  at  the  meeting  whether  or  not 
you  have  any  financial  involvement 
with  manufacturers  of  any  items  or 
services  being  discussed  (or  with  their 
competitors). 

After  the  public  presentation,  we  will 
make  a  presentation  to  the  Panel.  After 
our  presentation,  the  Panel  will 
deliberate  openly  on  the  topic. 
Interested  persons  may  observe  the 
deliberations,  but  the  Panel  will  not 
hear  further  comments  during  this  time 
except  at  the  request  of  the  chairperson. 
At  the  end  of  the  Panel  deliberations 
each  day,  the  Panel  will  allow 
approximately  a  30-minute  open  public 
session  for  any  attendee  to  address 
issues  specific  to  the  topic.  After  which, 
the  members  will  vote  and  the  Panel 
will  make  its  recommendation. 

Authority:  5  U.S.C.  App.  2.  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance 
Program) 

Dated;  February  29.  2000. 
lefirey  L.  Kang, 

Director.  Office  of  Clinical  Standards  and 
Quality,  Health  Care  Financing 
Administration. 

[FR  Doc.  00-6421  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  41 20-01 -f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Notice  Regarding  the  Section  340B 
Drug  Pricing  Program— Program 
Guidance  Clarification 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTKW:  Notice^ 

SUMMARY:  Section  602  of  Public  Law 
102-585,  the  "Veterans  Health  Care  Act 
of  1992,"  enacted  section  340B  of  the 
Public  Health  Service  Act,  "Limitation 
on  Prices  of  Drugs  Purchased  by 
Covered  Entities."  Section  340B 
provides  that  a  manufacturer  who  sells 
covered  outpatient  drugs  to  eligible 
(covered)  entities  must  sign  a 
pharmaceutical  pricing  agreement  with 
the  Secretary  of  HHS  in  which  the 
manufacturer  agrees  to  charge  a  price  for 
covered  outpatient  drugs  that  will  not 
exceed  an  amount  determined  under  a 
statutory  formula. 

The  purpose  of  this  notice  is  to  clarify 
section  340B  program  guidance  related 
to  the  mechanism  to  prevent  duplicate 
discoimts  (i.e.,  the  generation  of  a 
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FOR  FURTHER 

Captain  Robert 
Pricing.  Bureau 
Health  Resources 
Administration 
Towers,  4350 
Bethesda,  MD 
6297;  Fax  (301) 
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and  Services 
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prevent  a  section  340B 
afid  a  Medicaid  rebate  on 
e.,  prevention  of  double 
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and  published  the  final 
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.  Consequently,  these 


entities  do  not  have  to  provide  their 
pharmacy  numbers  (58  FR  34059). 
However,  such  entities  were  instructed 
to  provide  ODP  with  notice  of  such 
purchasing  practices  so  that  this 
information  could  be  provided  to 
participating  manufactiirers  and 
appropriate  State  Medicaid  agencies  (59 
FR  25112.  May  13,  1994). 

It  has  come  to  our  attention  that  there 
may  be  some  confusion  concerning  the 
appropriate  reporting  procedures  for  an 
entity  not  participating  in  the  340B 
Program  for  its  Medicaid  drugs  (i.e., 
purchasing  its  non-Medicaid  drugs 
through  the  340B  Program  and  its 
Medicaid  drugs  outsfide  the  Program). 
Because  drugs  purchased  outside  of  the 
340B  Program  are  not  considered 
covered  340B  outpatient  drugs,  an  entity 
that  only  purchases  non-Medicaid  drugs 
through  the  340B  Program  would  not 
request  Medicaid  reimbursement  for  its 
covered  outpatient  drugs  (i.e.,  non- 
Medicaid  drugs  discounted  through  the 
340B  program).  Consequently,  the 
covered  entity  would  not  provide  ODP 
its  Medicaid  Pharmacy  number. 
However,  this  entity  still  must  notify 
ODP  of  this  type  of  purchasing  practice. 
ODP  will  place  N/A  by  the  name  of  the 
covered  entity,  signaling  no  Medicaid 
reimbiu-sement  requests  on  drugs 
purchased  with  discounts  under  section 
340B.  In  this  way,  Medicaid  rebates  will 
continue  to  be  generated  on  its 
Medicaid  drugs  purchased  outside  the 
340B  program. 

Covered  entities  that  have  submitted 
Medicaid  Pharmacy  provider  numbers 
now  included  in  the  covered  entity 
database  but  are  purchasing  drugs  for 
their  Medicaid  patients  on  the  open 
market  should  contact  ODP  as  soon  as 
possible  to  request  that  their  Medicaid 
Pharmacy  numbers  be  replaced  by  N/A 
in  the  covered  entity  database.  An  entity 
that  has  purchased  Medicaid  drugs 
outside  of  the  340B  Program  but 
submitted  its  Medicaid  provider  number 
to  ODP  should  attempt  to  preserve  any 
documentation  of  such  purchasing 
activity.  The  entity  should  contact  its 
State  Medicaid  agency  about  these  past 
drug  purchases  so  that  the  agency  can 
bill  manufacturers  for  rebates  that  were 
excluded  from  past  rebate  claims. 

On  behalf  of  the  Medicaid  Drug 
Rebate  Program,  HRSA  provided  notice 
to  covered  entities  regarding  appropriate 
procedures  for  requesting  Medicaid 
reimbursement  for  covered  outpatient 
drugs  (58  FR  27293  and  59  FR  25112 
regarding  "actual  acquisition  cost"). 
Currently,  HRSA  is  reviewing  that 


portion  of  the  guidance  and 
recommends  that  covered  entities  refer 
to  their  respective  Medicaid  State 
agency  drug  reimbursement  guidelines 
for  applicable  billing  limits. 

Dated:  March  9,  2000. 
Claude  Earl  Fox, 
Administrator. 

|FR  Doc.  00-6287  Filed  3-14-00;  8:45  am) 
BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L.  92—463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
April  2000. 

Name:  Advisory  Committee  on  Training  in 
Primary  Care  Medicine  and  Dentistry. 

Date  and  Time:  April  20,  2000;  8  a.m.-5:30 
p.m.;  April  21,  2000;  8  a.m.-3:00  p.m. 

Place:  Hilton  Washington  and  Towers, 
1919  Connecticut  Avenue,  NW,  Washington, 
DC  20009. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Advisory  Committee  shall  (1) 
Provide  advice  and  recommendations  to  the 
Secretary  concerning  policy  and  program 
development  and  other  matters  of 
significance  concerning  activities  under 
section  747  of  the  Public  Health  Service 
(PHS)  Act;  and  (2)  Prepare  and  submit  to  the 
Secretary,  the  Committee  on  Labor  and 
Human  Resources  of  the  Senate,  and  the 
Committee  on  Commerce  of  the  House  of 
Representatives,  a  report  describing  the 
activities  of  the  Advisory  Committee, 
including  findings  and  recommendations 
made  by  the  Committee  concerning  the 
activities  under  section  747  of  the  PHS  Act. 
The  Advisory  Committee  will  meet  twice 
each  year  and  submit  its  first  report  to  the 
Secretary  and  the  Congress  by  November 
2001. 

Agenda:  Discussion  of  the  focus  of  the 
programs  and  activities  authorized  under 
section  747  of  the  PHS  Act;  responses  to 
questions  on  the  programs  under  section  747 
of  the  PHS  Act;  project  requirements;  funding 
priorities;  outcomes  data;  and  the  peer 
review  process.  Strategic  planning  for  the 
Committee. 

Anyone  interested  in  obtaining  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  write  or  contact 
Barbara  Brookmyer,  Deputy  Executive 
Secretary,  Advisory  Committee  on  Training 
in  Primary  Care  Medicine  and  Dentistry, 
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Parklawn  Building,  Room  9A-27,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
telephone  (301)  443-1468,  e-mail 
bbrookmver@hrsa.gov.  The  web  address  for 
the  Advisory  Committee  is  http:// 
158.72. 83. 3/bhpr/dm/ 
new advisory commit- 
tee  on primar.htm. 

Dated:  March  9,  2000. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  00-6286  Filed  3-14-00;  8:45  am] 

BILLING  CODE  416&-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incidental  Take  of  the  Houston  Toad 
(Bufo  houstonensis)  During 
Construction  of  One  Single  Family 
Residence  on  Each  of  2  Lots  in  the 
Circle  D  Country  Acres  Subdivision 
and  One  Single  Family  Residence  on 
0.5  Acres  (Lots  953  and  954)  in  the 
Tahitian  Village  Subdivision,  Bastrop 
County,  Texas 

SUMMARY:  CHR  Real  Estate  Venture/ 
Cook  Classic  Homes  (Applicant)  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Applicant  has  been  assigned  permit 
number  TE-023593-0.  The  requested 
permit,  which  is  for  a  period  of  5  years, 
would  authorize  the  incidental  take  of 
the  endangered  Houston  toad  (Bufo 
houstonensis).  The  proposed  take  would 
occur  as  a  result  of  the  construction  and 
occupation  of  a  single  family  residence 
on  0.5  acres  on  each  of  2  lots  [Lot  9, 
Section  8  (1.03  acres)  and  Lot  50, 
Section  5(1.02  acres)]  and  one  single 
family  residence  on  0.5  acres  [Lots  953 
and  954  (0.25  acres  each)  Block  10,  Unit 
2)  in  the  Tahitian  Village  Subdivision  in 
Bastrop  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 


DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  April  14,  2000. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Englehard,  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  (512/490- 
0063).  Documents  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-023593-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Englehard  at  the  above  Austin 
Ecological  Services  Field  Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstsmces,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

CHR  Real  Estate  Venture/Cook  Classic 
Homes  plans  to  construct  a  single  family 
residence  on  0.5  acres  on  each  of  2  lots 
[Lot  9,  Section  8  (1.03  acres)  and  Lot  50, 
Section  5  (1.02  acres)]  in  the  Circle  D 
Country  Acres  Subdivision  and  a  single 
family  residence  on  0.5  acres  [Lots  953 
and  954  (0.25  acres  each)  Block  10,  Unit 
2]  in  the  Tahitian  Village  Subdivision  in 
Bastrop  County,  Texas.  This  action  will 
eliminate  less  than  1.5  acres  of  habitat 
(0.5  acres  or  less  per  homesite)  and 
result  in  indirect  impacts  within  the  lot. 
The  applicant  proposes  to  compensate 
for  this  incidental  take  of  the  Houston 
toad  by  providing  S4,000  (SI .500  for 
each  of  the  2  homesites  in  Circle  D 
Country  Acres  and  $1,000  for  one 
homesite  in  Tahitian  Village)  to  the 
National  Fish  and  Wildlife  Foundation 
for  the  specific  purpose  of  land 
acquisition  and  management  within 


Houston  toad  habitat,  as  identified  by 
the  Service. 

Nancy  M.  Kaufman, 

Regional  Director.  Region  2,  Albuquerque, 
New  Mexico. 

[FR  Doc.  00-6327  Filed  3-14-00:  8:45  am] 
BILUNO  CODE  4S10-SS-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Bums*Palute  Tribe  Liquor  Ordinance 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15,  1953,  67  Stat.  586,  18 
U.S.C.  1161,  as  interpreted  by  the 
Supreme  Court  in  Rice  v.  Hehner,  463 
U.S.  713  (1983).  I  certify  that  by 
Resolution  No.  99-12,  the  Bums-Paiute 
Liquor  Ordinance,  was  duly  adopted  by 
the  Burns-Paiute  Tribe  on  September  25, 
1999.  The  Ordinance  regulates  the 
control  of,  the  possession  of,  and  the 
sale  of  liquor  on  Bums-Paiute  tribal 
trust  lands,  and  is  in  conformity  with 
the  State  of  Oregon. 

DATES:  This  Ordinance  is  effective  as  of 
March  15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
D.  James,  Office  of  Tribal  Services,  1849 
C  Street  NW,  MS  4631-MIB, 
Washington,  D.C.  20240-4001: 
telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  The 
Bums-Paiute  Tribe  Liquor  Ordinance, 
Resolution  No.  99-12.  is  to  read  as 
follows: 

Bums-Paiute  Tribal  Liquor  Ordinance 

Section  J — Title 

This  Ordinance  shall  be  the  Liquor 
Ordinance  of  the  Burns-Paiute  Indian 
Tribe  and  shall  be  referenced  as  the 
Tribal  Liquor  Ordinance. 

Section  2 — Findings  and  Purpose 

1.  The  introduction,  possession,  and 
sale  of  liquor  on  Indian  reservations  has 
historically  been  recognized  as  a  matter 
of  special  concern  to  Indian  tribes  and 
to  the  United  States.  The  control  of 
liquor  on  reservations  remains 
exclusively  subject  to  their  legislative 
enactments. 

2.  Federal  law  currently  prohibits  the 
introduction  of  liquor  into  Indian 
Country  (18  U.S.C.  1154),  leaving  tribes 
the  decision  regarding  when  and  to 
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what  extent  liqi  or  transactions,  sales, 
possession  and  iervice  shall  be 
permitted  on  thtir  reservation  (18  U.S.C. 
1161). 

3.  The  Burns-  'aiute  General  Council 
discussed  and  a  jproved  a  resolution  to 
permit  the  sale  i  nd  service  of  liquor  at 
the  Old  Camp  C  isino,  but  at  no  other 
location,  at  the  ( ieneral  Council  meeting 
held  in  June  19<  9. 

4.  The  enactm  ent  of  this  Tribal 
Ordinance  to  go  /ern  liquor  sales  and 
service  on  the  B  jms-Paiute  Reservation, 
and  the  limitaticm  of  such  liquor  sales 
and  service  at  th  e  Old  Camp  Casino, 
will  increase  th«  ability  of  the  tribal 
government  to  c  jntrol  reservation  liquor 
distribution  and  possession,  and  at  the 
same  time  will  j  rovide  an  important 
source  of  reveni  e  for  the  continued 
operation  of  trib  j1  government  and  the 
delivery  of  gove;  nmental  services,  as 
well  as  provide  in  amenity  to  customers 
at  the  Old  Camp  Casino. 

5.  In  order  to  i  uthorize  limited  liquor 
sales  and  servio  at  the  Old  Camp 
Casino,  to  facilit  ite  increased  tribal 
control  over  liqi  or  distribution  on  the 
Bums-Paiute  Re  lervation,  and  to 
provide  for  urge  itly  needed  additional 
revenues  for  the  Burns-Paiute  tribal 
government,  the  Bums-Paiute  Tribal 
Council  adopts  Bhis  Liquor  Ordinance. 

6.  The  Bums-Paiute  Tribe  has  entered 


a  Memorandum 
(MOU)  with  the 


of  Understanding 
Dregon  Liquor  Control 
Conmiission  to  (  eal  with  governmental 
issues  associatec  with  the  licensing  and 
regulation  of  liqi  lor  sales  on  the  Bums- 
Paiute  Indian  Re  servation. 


Section  3 — Defii  itions 

Unless  otherw  i 
context,  the  folk  wing 
phrases  shall  have 


ise  required  by  the 
words  and 
the  designated 


meanings: 
Alcohol:  Is 


that 


gri  im. 


sii 


uor 


ethyl  alcohol,  h) 
or  spirit  of  wine 
produced  by  the 
distillation  of 
sugar,  or  other 
dilutions  and 
substances. 

Casino  Mana^. 
appointed  by  th( 
manage  the  Old 

Liquor  or  Liq 
the  four  varietiei 
defined  (alcohol 
and  all  fermenteB 
malt  liquor,  or  a 
and  mixed  liqu 
fermented 
liquor  or  otherwise 
liquid  or  solid  o: 
substance  patented 
alcohol,  spirits 
drinks  of  potablt 


substance  known  as 
drated  oxide  or  ethyl, 
which  is  commonly 
fermentation  or 

starch,  molasses,  or 
bstances  including  all 
mixtures  of  those 


lo- 


spiriluou 


r:  That  person 
Tribal  Council  to 
^iamp  Casino. 

Products:  Includes 
of  liquor  herein 
spirits,  wine,  and  beer) 
,  spirituous,  vinous,  or 
combination  thereof, 
a  part  of  which  is 
s,  vinous,  or  malt 
intoxicating  in  every 
semi-solid  or  other 


or  not  containing 
'  vine,  or  beer,  and  all 
liquids  and  all 


preparations  or  mixtures  capable  of 
human  consumption,  and  any  liquid, 
semi-solid,  solid,  or  other  substance, 
which  contains  more  than  1  percent 
(1%)  of  alcohol  by  weight  shall  be 
conclusively  deemed  to  be  intoxicating. 

Old  Camp  Casino:  Shall  be  the 
gaming  facility  located  on  the  10-acre 
Old  Camp  site  located  on  the  Burns- 
Paiute  Indian  Reservation  which  is  more 
specifically  described  in  Exhibit  1  to  the 
Tribal-State  Compact  between  the 
Bums-Paiute  Tribe  and  the  State  of 
Oregon. 

Sale  and  Sell:  Includes  exchange, 
barter,  and  traffic;  and  also  the 
supplying  or  distribution  by  any  means 
whatsoever,  of  liquor  or  any  liquid 
known  %t  described  as  beer  or  by  any 
name  whatever  commonly  used  to 
describe  malt  or  brewed  liquor  or  wine, 
by  any  person  to  any  other  person;  and 
also  includes  the  supply  and 
distribution  to  any  other  person. 

Spirits:  Any  beverage  which  contains 
alcohol  obtained  by  distillation, 
including  wines  exceeding  1 7  percent 
(17%)  of  alcohol  by  weight. 

Wine:  Any  alcoholic  beverage 
obtained  by  fermentation  of  frnits, 
grapes,  berries,  or  any  other  agricultural 
product  containing  sugar,  to  which  any 
saccharin  substances  may  have  been 
added  before,  during,  or  after 
fermentation,  and  containing  not  more 
than  17  percent  (17%)  of  alcohol  by 
weight,  including  sweet  wines  fortified 
with  wine  spirits,  such  as  port,  sherry, 
muscatel,  and  angelica,  not  exceeding 
17  percent  (17%)  of  alcohol  by  weight. 

Section  4 — Relation  to  Other  Tribal 
Laws 

All  prior  Ordinances  and  Resolutions 
of  the  Bums-Paiute  Indian  Tribe 
regulating,  authorizing,  prohibiting,  or 
in  any  way  dealing  with  the  sale  or 
service  of  liquor  are  hereby  repealed 
and  are  of  no  further  force  or  effect  to 
the  extent  they  are  inconsistent  or 
conflict  with  the  provisions  of  this 
Ordinance.  No  tribal  business  licensing 
law  or  other  tribal  law  shall  be  applied 
in  a  manner  inconsistent  with  the 
provisions  of  this  Ordinance. 

Section  5 — Authorized  Sale  and  Service 
of  Liquor 

Liquor  may  be  offered  for  sale  and 
may  be  served  on  the  Bums-Paiute 
Indian  Reservation  only  in  the  Old 
Camp  Casino.  The  sales  and  service  of 
liquor  in  the  Old  Camp  Casino  may  only 
be  permitted  in  the  following  areas: 
liquor  lounge,  restaurant,  and  bingo  hall 
when  used  for  entertainment,  food 
service,  or  convention/meeting 
purposes.  All  such  sales  and  service  of 
liquor  in  the  Old  Camp  Casino  shall  be 


consistent  with  the  Tribal-State 
Compact  and  applicable  Federal  and 
state  law. 

The  Bums-Paiute  Tribal  Council 
hereby  authorizes  the  Manager  of  the 
Old  Camp  Casino  to  apply  for  a 
Dispenser  Class  A  License  from  the 
Oregon  Liquor  Control  Commission 
(OLCC)  for  the  sales  and  service  of 
liquor  at  the  Old  Camp  Casino  as 
provided  in  this  Ordinance.  The  casino 
Manager  is  further  authorized  to  treat  as 
a  casino  expense  any  license  fees 
associated  with  the  OLCC  Liquor 
License. 

Section  6 — Prohibitions 

A.  General  Prohibitions 

The  introduction  of  liquor,  other  than 
by  the  Bums-Paiute  Tribe  through  its 
Old  Camp  Casino  is  prohibited  within 
the  Bums-Paiute  Indian  Reservation, 
and  is  hereby  declared  an  offense  under 
tribal  law.  Possession,  sales,  and  service 
of  liquor  by  any  person  prohibited  by 
Federal  law  at  18  U.S.C.  1154  shall  be 
lawful  so  long  as  the  possession  is  in 
conformity  with  this  Ordinance. 

Federal  Indian  liquor  laws  shall 
remain  applicable  to  any  person,  act,  or 
transaction  which  is  not  authorized  by 
this  Ordinance  and  violators  of  this 
Ordinance  shall  be  subject  to  Federal 
prosecution  as  well  as  to  legal  action  in 
accordance  with  tribal  law. 

B.  Age  Restrictions 

No  person  shall  be  authorized  to  serve 
liquor  to  casino  patrons  unless  they  are 
at  least  21  years  of  age.  No  person  may 
be  served  liquor  unless  they  are  21  years 
of  age. 

C.  No  Consumption  of  Liquor  Outside  of 
Casino  Premises 

All  liquor  sales  and  service  permitted 
by  this  Ordinance  shall  be  fully 
consumed  within  the  lounge  or 
restaurant  area  within  the  Old  Camp 
Casino.  No  open  containers  of  liquor,  or 
unopened  containers  of  liquor  in 
bottles,  cans,  or  otherwise  may  be 
permitted  outside  of  the  casino 
premises. 

D.  No  Credit  Liquor  Sales 

The  sales  and  service  of  liquor 
authorized  by  this  Ordinance  shall  be 
upon  a  cash  basis  only.  Payment  for 
liquor  shall  be  by  cash,  credit  card,  or 
check. 

Section  7 — Conformity  With  State  Law 

Authorized  liquor  sales  and  service 
on  the  Bums-Paiute  Indian  Reservation 
shall  comply  with  Oregon  State  liquor 
law  standards  to  the  extent  required  by 
18  U.S.C.  1161.  The  casino  Manager 
shall  be  responsible  for  insuring  that  all 
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OLCC  license  requirements  are  satisfied, 
that  the  hcense  is  renewed  on  an  annual 
basis,  and  that  all  reasonable  and 
necessary  actions  are  taken  to  sell  and 
serve  liquor  to  casino  patrons  in  a 
manner  consistent  with  this  Ordinance, 
applicable  state  law,  and  the  Tribal- 
State  Compact.  The  casino  Manager 
shall  also  be  authorized  to  purchase 
liquor  from  the  State  or  other  source  for 
sale  and  service  within  the  Old  Camp 
Casino. 

Section  8 — Penalty 

Any  person  or  entity  possessing, 
selling,  serving,  bartering,  or 
manufactimng  liquor  products  in 
violation  of  any  part  of  this  Ordinance 
shall  be  subject  to  a  civil  fine  of  not 
more  than  $500  for  each  violation 
involving  possession,  but  up  to  $5,000 
for  each  violation  involving  selling, 
bartering,  or  manufacturing  liquor 
products  in  violation  of  this  Ordinance, 
and  violators  may  be  subject  to 
exclusion  from  the  Burns-Paiute  Indian 
Reservation.  In  addition,  persons  or 
entities  subject  to  the  criminal 
jurisdiction  of  the  Bums-Paiute  Tribe 
who  violate  this  Ordinance  shall  be 
subject  to  criminal  punishment  as 
provided  in  the  Bums-Paiute  Law  and 
Order  Code.  All  contraband  liquor  shall 
be  confiscated  by  the  Bums-Paiute 
Police  Department. 

Section  9 — Sovereign  Immunity 
Preserved 

Nothing  in  this  Ordinance  is  intended 
or  shall  be  construed  as  a  waiver  of  the 
sovereign  immunity  of  the  Bums-Paiute 
Indian  Tribe.  No  Manager  or  employee 
of  the  Old  Camp  Casino  shall  be 
authorized,  nor  shall  they  attempt,  to 
waive  the  sovereign  immunity  of  the 
tribe. 

Section  10 — Effective  Date. 

This  Ordinance  was  passed  at  a  duly 
held,  noticed,  and  convened  meeting  of 
the  Bums-Paiute  Tribal  Coimcil  by  a 
vote  of  4  to  0,  which  vote  constitutes  a 
quorum  held  on  the  25th  day  of 
September  1999,  as  attested  to  and 
certified  by  Cecil  Dick,  Acting  Secretary 
of  the  Bums-Paiute  Tribal  Council  and 
Wanda  Johnson,  Bums-Paiute  Tribal 
Chairperson  emd  shall  be  effective  upon 
approval  by  the  Secretary  of  Interior  or 
his  designee  as  provided  by  Federal  law. 

Dated:  March  3,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  00-6288  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4310-02-4> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-110-106&-DC] 

Notice  of  Public  Hearing 

AGENCY:  White  River  Field  Office. 
Bureau  of  Land  Management, 
Department  of  the  Interior. 
SUMMARY:  A  public  hearing  regarding 
the  use  of  motorized  vehicles  and 
helicopters;  and  the  removal  of  wild 
horses  from  the  Oil  Springs  Mountain 
Wilderness  Study  Area  will  be  held  at 
the  White  River  Field  Ofiice,  Bureau  of 
Land  Management. 

DATES  AND  ADDRESSES:  Hearing  will  be 
held  in  Meeker,  Colorado  at  the  White 
River  Field  Office,  73544  HWY  64,  on 
April  20,  2000  at  7:00  P.M. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Fowler;  White  River  Field  Office; 
73544  HWY  64,  Meeker.  Colorado, 
81641;  Telephone  (970)  878-3601. 

John  I.  Mehlhoff. 

White  River  Field  Manager. 

[FR  Doc.  00-4793  Filed  3-14-O0;  8:45  am] 

BILUNG  CODE  431(K.JB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1 430-01 ;  N-65656] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Non-Competitive  Sale  of  Public 
Lands  in  Lincoln  Coimty,  Nevada. 

SUMMARY:  The  below  listed  public  land 
near  Hiko,  Lincoln  County,  Nevada  has 
been  examined  and  found  suitable  for 
sale  utilizing  direct  non-competitive 
procedures,  at  not  less  than  the  fair 
market  value.  In  accordance  with 
Section  7  of  the  Act  of  June  28,  1934, 
as  amended,  43  U.S.C.  315f  and  EO 
6910,  the  described  lands  are  hereby 
classified  as  suitable  for  disposal  under 
the  authority  of  Section  203  and  Section 
209  of  the  Act  of  October  21,  1976;  43 
U.S.C.  1713  and  U.S.C.  1719. 
DATES:  On  or  before  May  1,  2000. 
interested  parties  may  submit  comments 
to  the  Assistant  Field  Manager. 
Nonrenewable  Resources. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  L.  Drais,  Assistant 
Field  Manager,  Nonrenewable 
Resources,  HC  33,  Box  33500.  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Linnell,  Realty  Specialist,  at  the 


above  address  or  telephone  (775)  289- 

1808. 

SUPPLEMENTARY  INFORMATION:  The 

following  described  parcel  of  land 

situated  in  Lincoln  County  is  being 

offered  as  a  direct  sale  to  Mr.  Ramon 

Schmutz. 

Mount  Diablo  Meridian,  Nevada 

T.  4S.,R.  60E., 

Section  23.  WV2WV2NEy4, 

WV2SEV4SWV4NEV4, 

SWV4NEV4SWV4NEV4. 

Containing  47.5  acres  more  or  less. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  wrill  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonretumable  filing  fee 
for  the  conveyance  of  the  available 
mineral  interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

^.  All  the  sodium,  potassium,  oil  and 
gas  mineral  deposits,  and  geothermal 
resources  in  the  land  subject  to  this 
conveyance,  including  without 
limitation,  the  disposition  of  these 
substances  under  the  mineral  leasing 
laws.  Its  permittees,  licensees  and 
lessees,  the  right  to  prospect  for,  mine 
and  remove  the  mineral  owned  by  the 
United  States  under  applicable  law  and 
such  regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  This  reservation 
includes  all  necessary  and  incidental 
activities  conducted  in  accordance  with 
the  provisions  of  the  mineral  leasing 
laws  in  effect  at  the  time  such  activities 
are  undertaken,  including,  without 
limitation,  necessary  access  and  exit 
rights,  all  drilling,  underground,  or 
surface  mining  operation,  storage  and 
transportation  facilities  deemed 
necessary  and  authorized  under  law  and 
implementing  regulations.  Unless 
otherwise  provided  by  separate 
agreement  with  surface  owner, 
permittee,  licensees  and  lessees  of  the 
United  States  shall  reclaim  disturbed 
areas  to  the  extent  prescribed  by 
regulations  issued  by  the  Secretary  of 
the  Interior.  All  cause  of  action  brought 
to  enforce  the  rights  of  the  surface 
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tie 


shall 


ice  nsees , 


regulations  above 
be  instituted  against 
and  lessees  of  the 
and  the  United  States 
c  ble  for  the  acts  or 
i|s  permittee,  licensees  and 


owner  under 
referred  to 
permittee,  1 
United  States: 
shall  not  be  li 
omissions  of 
lessees. 

Upon  publication  of  this  notice  in  the 
Federal  Regis!  er.  the  above  described 
land  will  be  se  jregated  from  all  other 
forms  of  appro  priation  under  the  public 
land  laws,  inci  uding  the  general  mining 
laws,  except  leasing  under  the  mineral 
leasing  laws.  1  his  segregation  will 
terminate  upoi  i  issuance  of  a  patent  or 
270  days  from  the  date  of  this 
publication,  w  lichever  occurs  first. 

On  or  before  May  1,  2000,  interested 
parties  may  su  )mit  comments  regarding 
this  action  to  t  le  Assistant  Field 
Manager,  Nomenewable  Resources  at 
the  address  lisl  ed  above.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director  who  n  lay  sustain,  vacate,  or 
modify  this  rea  Ity  action.  In  absence  of 
any  adverse  co  nments,  this  realty 
action  will  bee  jme  the  final 
determination  )f  the  Department  of  the 
hiterior.  The  B  ireau  of  Land 
Management  a  ay  accept  or  reject  any  or 
all  offers,  or  wi  thdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  luthorized  officer, 

of  the  sale  would  not  be 
fully  consistent  with  FLPMA,  or  other 
applicable  lawf .  The  lands  will  not  be 

imtil  at  least  May  15, 


offered  for  sale 
2000. 


.2000. 


Dated:  March 
James  M.  Perlun  i 
Assistant  Field 
Resources. 
[FR  Doc.  00-641 
BILUNG  COOe  43ia44C-P 


Ai  anager.  Renewable 

Filed  3-14-00;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  ^rvice 

National  Register  of  Historic  Placesr 
Notification  of  Pending  Nominations 


Nominations 
properties  bein 
in  the  National 
by  the  National 
March  4,  2000. 
CFR  Part  60  wrjtten 
concerning  the 
properties  und«  r 
criteria  for  evalyati 
to  the  National 
Service,  1849  C 
Washington,  Dq) 


for  the  following 
considered  for  listing 

Register  were  received 

Park  Service  before 

Pursuant  to  §  60.13  of  36 
comments 

significance  of  these 
the  National  Register 
on  may  be  forwarded 

Register,  National  Park 

St.  NW,  NC400, 
20240.  Written 


comments  should  be  submitted  by 
March  30,  2000. 

Carol  D.  Shull, 

Keeper  of  the  National  Register. 

ALASKA 

Valdez-Cordova  Borough-Census  Area, 
Million  Dollar  Bridge,  Mile  48,  Copper 
River  Highway,  Cordova,  00000293 

ARKANSAS 

Garland  County,  Joplin,  Peter,  Commercial 
Block,  426-432  Ouachita  Ave.,  Hot 
Springs,  00000294 

CALIFORNIA 

Santa  Barbara  County,  Virginia  Hotel,  17  and 
23  W.  Haley  St.,  Santa  Barbara,  00000295 

CONNECTICUT 

Fairfield  County,  Huntington  Center  Historic 
District,  Roughly  along  Church  and 
Huntington  Sts.,  from  Ripton  Rd.  to  the 
Farmill  River.  Shelton,  00000296 

Middlesex  County.  Hartlands,  50  Hartlands 
Dr.,  Old  Saybrook,  00000298 

New  Haven  County,  Castle,  Dr.  Andrew, 
House,  555  Amity  Rd.,  Woodbridge, 
00000299 

Wolcott  Green  Historic  District,  Roughly 
bounding  Wolcott  Green.  Wolcott, 
00000297 

GEORGIA 

De  Kalb  County,  Emory  Grove  Historic 

District,  Centered  on  N.  Decatur  Rd.  bet. 

the  CSX  RR  and  the  University  Park-Emory 

Highlands-Emory  Estates  HD,  Decatur, 

00000300 
Jackson  County,  Hoschton  Depot,  4276  GA 

53,  Hoschton,  00000304 
Putnam  County,  Terrell — Sadler  House,  122 

Harmony  Rd.,  Harmony,  00000303 
Stephens  County,  Eastanollee  Auditorium, 

NE  comer  of  Eastanolle  School  Rd.  and 

Red  Hollow  Rd.,  Eastanollee,  00000301 
Walton  County,  Briscoe  House  and  Mill  Site, 

1109  New  Hope  Church  Rd.,  Between, 

00000302 

INDIANA 

Marion  County,  Town  of  Crows  Nest  Historic 
District,  Roughly  bounded  by  Kessler 
Blvd.,  White  R.,  and  Questover  Circle, 
Indianapolis,  00000305 

IOWA 

Woodbury  County,  Florence  Crittenton  Home 
and  Maternity  Hospital,  1105-1111  28th 
St.,  Sioux  City,  00000306 

LOUISIANA 

Natchitoches  Parish  Fredericks  Site,  Address 
Restricted,  Clarence,  00000307 

MISSOURI 

Jackson  County,  Keith,  Charles  S.,  House, 
1214  W.  55th  ST.,  Kansas  City,  00000308 

Pike  County,  Barnard.  Capt.  George  and 
Attella,  House,  2009/2109  Georgia  St.. 
Louisiana,  00000309 

NEW  YORK 

Westchester  County,  Asbury  United 
Methodist  Church  and  Bethel  Chapel  and 
Cemetery,  19  Old  Post  Rd.  and  Old  Post 
Rd.  S,  Croton-on-Hudson.  00000310 


VIRGINIA 

Bedford  County,  New  Prospect  Church,  4445 

Sheep  Creek  Rd.,  Bedford,  00000312 
Brunswick  County,  Lawrenceville  Historic 

District,  Roughly  bounded  by  W.  Sixth 

Ave.,  Maria  St.,  Lawrenceville  townline, 

Rose  Creek,  and  Thomas  St., 

Lawrenceville,  00000313 
Franklin  County,  Bowman  Farm,  1605  Cahas 

Mountain  Rd.,  Boones  Mill,  00000314 
Goochland  County,  Ben  Dover,  661  River  Rd. 

W  #36,  Manakin-Sabot,  00000311 
Norfolk  Independent  City  John  T.  West 

School,  1435  Bolton  St.,  Norfolk,  00000315 

WISCONSIN 

Jefferson  County,  Telfer  Site,  Address 
Restricted,  Milford,  00000316 

Marathon  County,  Edgar  Village  Hall,  107  W. 
Beech  St.,  Edgar.  00000317 
After  meeting  all  the  requirements,  a 

waving  of  the  fifteen  day  comment  period 

has  been  made  for  the  following  resource: 

NEW  YORK 

Cayuga  County,  Schines  Auburn  Theatre,  12- 
14  South  St.,  Auburn,  94001333 

fFR  Doc.  00-6296  Filed  3-14-00;  8:45  am] 
BILUNG  COOE  4310-7(M> 


INTERNATIONAL  TRADE 
COIMMISSION 

[Investigation  No.  731-TA-652  (Review)] 

Aramid  Fiber  From  The  Netherlands 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  Commission 

determination  to  conduct  a  full  five-year 

review  concerning  the  antidumping 

duty  order  on  aramid  fiber  from  the 

Netherlands. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  aramid  fiber  from  the 
Netherlands  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  The  Commission  will  exercise  its 
authority  to  extend  the  review  period  by 
up  to  90  days  pursuant  to  19  U.S.C. 
1675(c)(5)(B),  if  necessary.  A  schedule 
for  the  review  will  be  established  and 
announced  at  a  later  date.  For  further 
information  concerning  the  conduct  of 
this  review  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D.  E,  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  March  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Deyman  (202-205-3197),  Office 
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of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impcdred  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Conmiission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  infonnation  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 

JVMTV.USifC.gov). 

SUPPLEMENTARY  INFORMATION:  On  March 
3,  2000,  the  Commission  determined 
that  it  should  proceed  to  a  full  review 
in  the  subject  five-year  review  pursuant 
to  section  751(c)(5)  of  the  Act.  The 
Commission  found  that  both  the 
domestic  and  respondent  interested 
pEirty  group  responses  to  its  notice  of 
institution  (64  FR  67302,  December  1, 
1 999)  were  adequate. 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
.  adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority;  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  pubhshed  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  March  9,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-6404  Filed  3-14-00;  8:45  am) 

BILUNG  CODE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-683  (Review)] 

Fresh  Garlic  From  China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determination  to  conduct  a  full  five-year 
review  concerning  the  antidumping 
duty  order  on  fresh  garlic  from  China. 

summary:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  a  full 
"review  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  fresh  garlic  from  China  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  The 
Commission  will  exercise  its  authority 


to  extend  the  review  period  by  up  to  90 
days  pursuant  to  19  U.S.C. 
1675(c)(5)(B),  if  necessary.  A  schedule 
for  the  review  will  be  established  and 
announced  at  a  later  date.  For  further 
information  concerning  the  conduct  of 
this  review  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207). 

EFFECTIVE  DATE:  March  3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carpenter  (202-205-3172), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  March 
3,  2000,  the  Commission  determined 
that  it  should  proceed  to  a  full  review 
in  the  subject  five-year  review  pursuant 
to  section  751(c)(5)  of  the  Act.  The 
Commission  found  that  both  the 
domestic  and  respondent  ^  interested 
party  group  responses  to  its  notice  of 
institution  (64  FR  67315,  December  1, 
1999)  were  adequate. 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  March  9.  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary: 
[FR  Doc.  00-6406  Filed  3-14-00;  8:45  am] 

BILLING  CODE  7020-02-U 


•  Commissioner  Hillman  dissenting. 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-35S  (Review) 
and  731-TA-659-660  (Review)] 

Grain-Oriented  Silicon  Electrical  Steel 
From  Italy  and  Japan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  coimtervailing 
duty  and  antidumping  duty  orders  on 
grain-oriented  silicon  electrical  steel 
bom  Italy  and  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  countervailing  duty 
and  antidumping  duty  orders  on  grain- 
oriented  silicon  electrical  steel  from 
Italy  and  Japan  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  The  Commission  vdll  exercise  its 
authority  to  extend  the  review  period  by 
up  to  90  days  piu^suant  to  19  U.S.C. 
1675(c)(5)(B),  if  necessary.  A  schedule 
for  the  reviews  will  be  established  and 
announced  at  a  later  date.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207). 

EFFECTIVE  DATE:  March  3.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  March 
3,  2000,  the  Commission  determined 
that  it  should  proceed  to  full  reviews  in 
the  subject  five-year  reviews  pursuant  to 
section  751(c)(5J  of  the  Act.  The 
Commission  found  that  both  the 
domestic  and  respondent  interested 
party  group  responses  to  its  notice  of 
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institution  (64  F  i  67318.  December  1 
1999)  were  adeqjuate 

A  record  of 
the  Conunission 
adequacy,  and 
Commissioner's 
available  hom 
Secretary  and  at 
site. 


Commissioners'  votes, 
s  statement  on 

individual 
statements  will  be 

Office  of  the 
the  Commission's  web 


aiy 


tlie 


<u 


Authority:  Thes ; 
conducted  under 
Tariff  Act  of  1930 
pursuant  to  sectioi  i 
Commission's  ru 


reviews  are  being 
thority  of  title  VII  of  the 
this  notice  is  published 
207.62  of  the 


l«s 


Issued:  March  9 

By  order  of  the 

Donna  R.  Koehnk4 

Secretary. 

[FR  Doc.  00-6405 

BILLING  CODE  702O-0i-4J 


2000. 
(tommission. 


Mled  3-14-00;  8:45  am] 


INTERNATIONAk.  TRADE 
COMMISSION 

Sunshine  Act  Mating 

AGENCY  HOLDING  [THE  MEETING:  United 
States  Intematio  lal  Trade  Commission. 
TIME  AND  DATE:  Nfarch  17,  2000  at  11:00 
a.m. 

aiJd 


-29  9 
-St  }el 
and 


J 


STATUS:  Open 
MATTERS  TO  BE 

1 .  Agenda  for 

2.  Minutes. 

3.  Ratification 

4.  Inv  Nos.  70 
731-TA-297-: 
(Porcelain-on- 
China,  Mexico, 
the-Stove  Stainless 
from  Korea  and 
vote.  (The  Comiiiiss 
determination  tc 
Commerce  on  M  irch 

5.  Outstandinj 
(1)  Document 

Administrative 
Pursuant  to  5 
Commission  ruh  i 
Commission  has 
determined  to  c 
meeting  of  Friday' 
public  observatii  )n 
disclosure  of 
nature  which  w(iuld 
unwarranted 
privacy.  The  General 
certified  that  a 
being  properly  c 
the  Conmiission 
attend  this  closeii 
include 

other  Comraissi(in 
to  be  available 
conduct  the 
determined  that 
of  this  meeting  v(ras 


closed  to  the  public. 
CONSIDERED: 
uture  meeting:  none. 


pjrt 


!  Commis  sioners 


f ( r 


mee  ting 


List. 

-TA-267-268  and 
and  304-305  (Review) 
Cooking  Ware  from 
Taiwan;  and  Top-of- 
Steel  Cooking  Ware 
aiwan) — ^briefing  and 
ion  will  transmit  its 
the  Secretary  of 

30,  2000.) 
action  jackets: 
Mo.  (E)GC-OO-OOl: 
qiatters. 

S.C.  552b(c)  and 
19  CFR  201.36(b),  the 
imanimously 
iDse  agenda  item  5  of  the 
March  17,  2000,  to 
,  in  order  to  avoid 
of  a  personal 
constitute  a  clearly 
n  of  personal 
Counsel  has 
ion  of  the  meeting  is 
osed  to  the  public  by 
Persons  permitted  to 
portion  of  the  meeting 

their  staff,  and 
personnel  who  need 
the  discussion  or  to 
The  Commission 
earlier  announcement 
not  possible 


inf  )rmation  < 


hi  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  March  13,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  00-6531  Filed  3-13-00;  2:08  pm) 
BtLUNG  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Application  to  Register 
permanent  Residence  or  Adjust  Status. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  May  15,  2000. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  collection: 
Revision  of  a  currently  approved 
collection. 


(2)  Title  of  the  Form/Collection: 
Application  to  Register  Permanent 
Residence  or  Adjust  Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-485.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  information  will  be 
used  to  request  and  determine  eligibility 
for  adjustment  of  permanent  residence 
status.  This  application  allows  an 
applicant  to  determine  whether  he  or 
she  must  file  under  section  245  of  the 
Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1—485  Adult  respondents  is 
265,097  at  5.25  hours  per  response;  I- 
485  Children  respondents  is  208,291  at 
4.5  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Form  1—485  annual  burden 
hours  are  2,329,069. 

If  you  have  additioned  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natvu-alization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biu-den  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  March  16.  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

[FR  Doc.  00-6416  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4410-10-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,000  and  NAFTA-3402] 

Barry  Caiiebaut  USA,  Incorporated, 
Van  Leer  Division,  Jersey  City,  NJ; 
Notice  of  Negative  Determination  on 
Reconsideration 

On  January  24,  2000,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioners  presented  information 
regarding  company  imports  of  chocolate 
products  and  related  ingredients  and  a 
shift  in  production  of  certain  articles 
from  Jersey  City,  New  Jersey  to  Canada. 
The  notice  was  published  in  the  Federal 
Register  on  February  4,  2000  (65  FR 
5690). 

The  Department  initially  denied  TAA 
to  the  workers  of  Barry  Caiiebaut  USA, 
Incorporated,  Van  Leer  Division,  Jersey 
City,  New  Jersey,  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  investigation  revealed 
that  the  layoffs  at  the  Jersey  City  plant 
were  attributable  to  a  consolidation  of 
operations  and  transfer  of  plant 
production  to  other  domestic  affiliated 
plants.  Company  wide  domestic  sales 
and  production  increased  during  the 
relevant  time  period. 

The  Department  initially  denied 
NAFTA-TAA  for  the  workers  of  Barry 
Caiiebaut  USA,  Incorporated,  Van  Leer 
Division,  Jersey  City,  New  Jersey, 
because  criteria  (3)  and  (4)  of  paragraph 
(a)(1)  of  Section  250  of  the  Trade  Act 
were  not  met.  Layoffs  at  the  Jersey  City 
plant  were  attributable  to  a 
consolidation  of  operations  and  transfer 
of  plant  production  to  other  domestic 
affiliated  plants.  Company  wide 
domestic  sales  and  production 
increased  during  the  relevant  time 
period.  There  was  no  shift  of  production 
from  Jersey  City,  New  Jersey  to  Canada 
or  Mexico,  nor  any  significant  company 
imports  of  chocolate  products  from 
Canada  or  Mexico. 

The  petitioners  claim  that  more  than 
30  percent  of  production  and  sales  have 
been  lost  to  Belgium  and  to  the 
Canadian  Barry  Caiiebaut  plants.  On 
reconsideration,  the  Department 
contacted  the  company  official  to 
address  petitioners'  claims.  The 
company  has  responded  that  it  expects 
to  shift  some  production  from  Jersey 
City  to  Canada  in  the  near  future,  but  to 
date,  no  shift  has  occurred.  None  of  the 
production  at  the  Jersey  City  plant  has 


been  shifted  to  Belgium.  As  found  in  the 
TAA  petition  investigation  for  workers 
of  Barry  Caiiebaut  USA,  Pennsauken, 
New  Jersey  (TA-W-35,971),  the 
company  does  import  cocoa  powder. 
The  Jersey  City  plant,  however,  is  not 
impacted  by  increased  imports  of  cocoa 
powder  because  workers  rely  on  cocoa 
(raw  material)  to  make  their  products. 
Cocoa  powder  production  at  the  subject 
firm  plant  in  Jersey  City  was  relatively 
low  in  relation  to  total  production  at  the 
subject  plant  and  therefore,  the  Jersey 
City,  New  Jersey  workers  cannot  be 
linked  to  the  Pennsauken,  New  Jersey 
certification. 

Since  there  was  no  decline  in  sales  in 
the  time  period  relevant  to  the 
investigation,  a  customer  survey  would 
serve  no  purpose. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistemce  and  NAFTA-TAA 
for  workers  and  former  workers  of  Barry 
Caiiebaut  USA,  Incorporated,  Van  Leer 
Division,  Jersey  City,  New  Jersey. 

Signed  at  Washington,  D.C.,  this  6th  day  of 
March  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  00-6381  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,568] 

The  Boeing  Company,  Commercial 
Aircraft  Production,  Long  Beach,  CA; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  October  20,  1999  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  with 
respect  to  workers  producing 
commercial  aircraft  at  The  Boeing 
Company,  Long  Beach,  California.  Based 
upon  its  review  of  information  regarding 
subject  facility  production  through  mid- 
1999  and  a  survey  of  the  facility's 
domestic  customers,  the  Department 
concluded  that  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  had  not 
been  met. 

Following  receipt  of  a  request  for 
reconsideration  from  United  Aerospace 
Workers  Local  148  and  in  recognition  of 
an  ongoing  investigation  on  behalf  of 


workers  producing  commercial  aircraft 
at  other  Boeing  locations,  the 
Department  determined  that  a 
comprehensive  review  of  all  production 
and  scheduled  deliveries  of  commercial 
aircraft  by  the  Boeing  Company, 
including  aircraft  produced  at  Long 
Beach,  was  warranted.  On  January  6, 
2000,  the  Department  issued  a  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 
applicable  to  workers  and  former 
workers  of  the  Long  Beach  facility.  The 
notice  was  published  in  the  Federal 
Register  on  January'  14,  2000  (65  FR 
2435). 

The  Department's  investigation 
revealed  that  employment  declines  have 
occurred  at  the  Long  Beach  facility  and 
that  scheduled  deliveries  of  aircrait 
produced  at  Long  Beach  have  declined 
in  the  year  2000  compared  to  actual 
deliveries  in  1999.  The  investigation 
further  revealed  that,  although  a  decline 
in  the  total  commercial  aircraft  market 
in  the  year  2000,  as  well  as  increased 
production  efficiencies  being 
experienced  by  the  subject  firm,  are 
significant  contributing  factors  to 
reduced  employment  levels  at  the 
subject  facility,  imports  of  commercial 
aircraft — as  measured  by  scheduled 
deliveries  to  U.S.  carriers  by  the  subject 
firm's  foreign  competitor — are 
increasing  in  the  year  2000  both 
absolutely  and  relative  to  scheduled 
deliveries  to  U.S.  carriers  by  the  subject 
firm.  Although  not  necessarily  the  most 
significant  factor  contributing  to  the 
separations  of  workers,  for  purposes  of 
the  certification  of  such  workers  for 
trade  adjustment  assistance,  this 
increase  in  domestic  market  share  for 
the  year  2000  by  the  firm's  foreign 
competitor  is  an  important  factor 
contributing  to  worker  separations. 

A  certification  applicable  to  workers 
of  McDonnell  Douglas  Corporation. 
Douglas  Aircraft  Company.  Long  Beach. 
California  was  issued  on  August  14. 
1997  and  remained  in  effect  for  two 
years  from  its  date  of  issuance  (TA-W- 
33,  300).  That  certification,  which 
expired  on  August  14,  1999,  applied  to 
all  employees  producing  aircraft  at  Long 
Beach  for  The  Boeing  Company 
following  the  acquisition  of  McDonnell 
Douglas  Corporation  by  the  Boeing 
Company. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
commercial  aircraft  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  the  Boeing 
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Company,  Long 
accordance  will 
Act,  I  make  the 


Beach,  California.  In 
the  provisions  of  the 
ollowing  certification; 


All  workers  of 
Beach.  California 
partially  separate* 
after  August  15, 
the  date  of  certi 
for  adjustment 
of  the  Trade  Act 


he  Boeing  Company,  Long 
who  became  totally  or 
from  employment  on  or 
lfi99  through  two  years  from 
fie  ation  are  eligible  to  apply 
asistance  under  Section  223 
1974. 


Signed  in  Wash  ington,  D.C.  ttiis  24th  day 
of  February.  2000 
Grant  D.  Beale, 

Program  Manager 
Adjustment  Ass;si  ance. 

[FR  Doc.  00-6368 

BILLING  CODE  4510-3  0-M 


Division  of  Trade 
mce. 

Filed  3-14-00;  8:45  am] 


DEPARTMENT  QF  LABOR 

Employment  arid  Training 
Administration 

[TA-W-36,704] 

Centrilift,  Divisibn  of  Baker  Hughes; 
Denver,  CO;  Dismissal  of  Application 
for  Reconsider:  ition 

Pursuant  to  21 1  CFR  90.18(C)  an 
application  for  i  dministrative 
reconsideration  was  filed  with  the 
Director  of  the  E  ivision  of  Trade 
Adjustment  Ass  stance  for  workers  at 
the  Centrilift,  D  vision  of  Baker  Hughes, 
Denver,  Colorac  o.  The  application 
contained  no  ne  w  substantial 
information  whi  ch  would  bear 
importantly  on  1  he  Department's 
determination.  Therefore,  dismissal  of 
the  application  '  vas  issued. 

TA-W-36.407;  Ce  itrilift  Division  of  Baker 
Hughes  Denver,  Colorado  (February  22, 
2000) 

Signed  at  Washiigton,  D.C.  this  28th  day 
of  February,  2000. 

Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assist  mce. 
[FR  Doc.  00-6379  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  4510-3  MM 


DEPARTMENT  QF  LABOR 

Employment  anjd  Training 
Administration 

[TA-W-36,732  an^  NAFTA-3418] 


F.G.  Montabert, 
Dismissal  of  Application 
Reconsideratioi 


Pursuant  to  2< 
application  for 
reconsideration 
Director  of  the 
Adjustment  Ass 
the  F.G.  Montabert 


Midland  Park,  NJ; 
for 


CFR  90.18(C)  an 
Administrative 
was  filed  with  the 

ision  of  Trade 
stance  for  workers  at 
Midland  Park,  New 


E  ivis 


Jersey.  The  application  contained  no 
new  substantial  information  which 
woiUd  bear  importandy  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-36,732  and  NAFTA-3418;  F.G. 
Montabert,  Midland  Park,  New  Jersey  (March 
1,  2000). 

Signed  at  Washington,  D.C.  this  2nd  day  of 
March,  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  00-6374  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

|TA-W-37,087] 

Gaudette  Leather  Goods,  Incorporated, 
North  AttletMro,  MA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  22,  1999,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  former  workers  at 
Gaudette  Leather  Goods,  Incorporated, 
located  in  North  Attleboro, 
Massachusetts  (TA-W-37,087). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  28th  day 
of  February  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  00-6369  Filed  3-14-00;  8:45  am] 

BILLING  CODE  45ia-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-37,262] 

London  International  Group,  LLC, 
Centre  Plant,  Dothan,  AL;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  24,  2000,  in 
response  to  a  petition  filed  by  a 
company  official  on  the  same  date  on 
behalf  of  workers  at  London 
International  Group,  LLC,  Centre  Plant, 
Dothan,  Alabama 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 


be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  D.C.  this  29th  day 
of  February,  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  00-6370  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-37,247] 

On  Semiconductor  Phoenix,  AZ;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  18,  2000,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  ON 
Semiconductor,  Phoenix,  Arizona. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
March  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-6376  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-36,988  and  NAFTA-3521] 

Siebe  Automotive,  Robertshaw 
Division,  Carthage,  Tennessee; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjusiment  Assistance  for  workers  at 
the  Siebe  Automotive,  Robertshaw 
Division,  Carthage,  Tennessee.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
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TA-W-36,988  and  NAFTA-3521;  Siebe 
Automotive,  Robertshaw  Division, 
Carthage,  Tennessee  (February  23,  2000) 

Signed  at  Washington,  DC,  this  28th  day  of 
February,  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-6378  Filed  3-14-00;  8:45  ami 
BILLING  CODE  4S1&-3&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,143] 

The  William  Carter  Co.,  Brownsville, 
TX;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  6,  1999,  in 
response  to  a  worker  petition  which  was 
fded  on  the  same  date  on  behalf  of 
workers  at  The  William  Carter  Co., 
Brownsville,  Texas. 

A  certification  applicable  to  this 
group  of  workers  was  issued  on 
December  16,  1999,  and  remains  in 
effect  (TA-W-37,122).  The  certification 
is  currently  being  amended  to  include 
"Employees  of  William  Carter  Co., 
employed  at  Williams  Cutting  Service." 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
February ,  2000. 
Grant  D.  Beale, 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  00-6384  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Public  Meeting;  Federal  Committee  on 
Registered  Apprenticeship 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10  of  the 
Federal  Advisory  Committee  Act  (Pub. 
Laws  92-463;  5  U.S.C.  APP.  1).  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Committee  on  Registered 
Apprenticeship  (FCRA). 
TIME  AND  date:  The  meeting  will  begin 
a  9  a.m.  on  Thursday,  March  30,  2000 
and  continue  until  approximately  5  p.m. 


The  meeting  will  reconvene  at  9  a.m.  on 
Friday,  March  31,  2000,  and  continue 
until  approximately  12  noon. 

place:  The  Federal  North  Ballroom  of 
the  Holiday  Inn  on  the  Hill,  DC,  415 
New  Jersey  Avenue,  Washington,  DC 
20001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Anthony  Swoope,  Administrator,  Office 
of  Apprenticeship  Training,  Employer 
and  Labor  Services,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  Room  N— 4649. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-5921  (this  is  not  a  toll-free 
number) 

MATTERS  TO  BE  CONSIDERED:  The  agenda 
will  focus  on  the  following  topics: 

(1)  Reports  on  the  FCRA  Work 
Groups;  Marketing,  Quality,  Diversity, 
Resources/Data,  Legislative. 

(2)  National  Militarj'  Apprenticeship 
Program  Update. 

(3)  New  Areas  for  Apprenticeship. 

(4)  Update  Report  on  Apprenticeship 
Impact  Project. 

(5)  Draft  of  White  Paper. 

(6)  Report  of  National  Association  of 
State  and  Territorial  Apprenticeship 
Directors  (NASTAD)  and  Report  of 
National  Association  of  Government 
Labor  Officials. 

(7)  Update  on  BAT  Activities. 

(8)  Next  Meeting  Dates  and  Location. 

(9)  Public  Comment. 

STATUS:  Members  of  the  public  are 
invited  to  attend  the  proceedings. 
Individuals  with  disabilities  should 
contact  Marion  Winters  at  (202)  219- 
5921  no  later  than  March  23,  2000,  if 
special  accommodations  are  needed. 

Any  member  of  the  public  who 
wishes  to  file  written  data  or  comments 
pertaining  to  the  agenda  may  do  so  by 
sending  it  to  Mr.  Anthony  Swoope, 
Administrator,  Office  of  Apprenticeship 
Training,  Employer  and  Labor  Services, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-4649,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Such  submissions  should  be  sent  by 
March  24,  2000,  to  be  included  in  the 
record  for  the  meeting. 

Any  member  of  the  public  who 
wishes  to  speak  at  the  meeting  should 
indicate  the  nature  of  the  intended 
presentation  and  the  amount  of  time 
needed  by  furnishing  a  written 
statement  to  the  Designated  Federal 
official  by  March  24.  The  Chairperson 
will  announce  at  the  beginning  of  the 
meeting  the  extent  to  which  time  will 
permit  the  granting  of  such  requests. 


Signed  at  Washington,  DC,  this  9th  Day  of 
March  2000. 
Raymond  L.  Bramucci, 
Assistant  Secretary  for  Employment  and 
Training. 
(FR  Doc.  00-6385  Filed  3-14-00;  8:45  am) 

BtLUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-03315] 

Justin  Boot  Company,  Justin 
Management  Company,  Fort  Worth, 
TX;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  September 
21,  1999,  applicable  to  workers  of  Justin 
Boot  Company,  Fort  Worth,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  October  14,  1999  (64  FR 
55753). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  western  boots.  New  information 
received  from  the  company  shows  that 
some  workers  separated  from 
employment  at  Justin  Boot  Company 
had  their  wages  reported  under  a 
separate  unemployment  insurance  (UI) 
tax  account  for  Justin  Management 
Company. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Justin  Boot  Company  who  were 
adversely  affected  by  increased  imports 
from  Mexico. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
NAFTA-03315  is  hereby  issued  as 
follows: 

All  workers  of  lustin  Boot  Company.  Justin 
Management  Company.  For  Worth.  Texas 
who  became  totally  or  partially  separated 
from  employment  on  or  after  luly  21.  1998 
through  September  21.  2001  are  eligible  to 
applv  for  NAFTA-TAA  under  Section  250  of 
the  trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  7th  day  of 
March,  2000. 
Grant  0.  Beale, 

Program  Manager.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  00-6373  Filed  3-14-00;  8:45  am] 
BILLING  CODE  4S10-30-«l 
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DEPARTMEFfT  i  )F  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3554] 

Marathon  Ashlahd  Pipe  Line  LLC, 
Bridgeport,  IL;  lloticb  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 
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another  company. 

Service  workers  may  be  certified  for 
NAFTA-TAA  only  if  there  is  a  reduced 
demand  for  their  services  from  a  parent 
firm,  a  firm  otherwise  related  to  the 
subject  firm  by  ownership,  or  a  firm 
related  by  control.  There  are  no 
NAFTA-TAA  certifications  for 
Marathon  Oil  Company  workers. 

Conclusion 

After  review  of  the  application  emd 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.  this  16th  day 
of  February  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 

(PR  Doc.  00-6380  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-03741] 

McMoran  Exploration  Company 
Culberson  Mine,  Pecos,  Texas;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  February  15,  2000  in 
response  to  a  petition  filed  on  behalf  of 
workers  and  former  workers  at  the 
Culberson  Mine  of  McMoRan 
Exploration  Company,  located  in  Pecos, 
Texas  (NAFTA-03741). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  EX],  this  28th  day  of 
February  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  00-6377  Filed  3-14-00;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA— 03476] 

Smurfit-Stone  Container  Corp.;  a/k/a 
Stone  Container  Corp.;  El  Paso,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitionai  Adjustment  Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  January  18, 
2000,  applicable  to  workers  of  Smm-fit- 
Stone  Container  Corp.,  El  Paso,  Texas. 
The  notice  will  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  non-corrugated  folding  boxes,  a.k.a. 
paperboard.  New  information  provided 
by  the  State  shows  that  some  of  the 
claimants'  wages  are  being  reported 
under  the  Unemployment  Insurance 
(UI)  tax  account  for  Stone  Container 
Corp.,  El  Paso,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Smurfit-Stone  Container  Corp.,  who 
were  adversely  affected  by  increased 
imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Smiu-fit-Stone  Corp.,  also 
known  as  Stone  Container  Corp.,  El 
Paso,  Texas. 

The  amended  notice  applicable  to 
NAFTA— 03476  is  hereby  issued  as 
follows: 

"All  workers  of  Smurfit-Stone  Container 
Corp.,  also  known  as  Stone  Container  Corp., 
El  Paso,  Texas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  27,  1998  through  January  18, 
2002  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  7th  day  of 
February,  2000. 
Grant  D.  Beale, 

Progmm  Manager,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-6382  Filed  3-14-00;  8:45  am) 

BILLING  CODE  4S10-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-3690] 

Tweco  Products,  Thermadyne 
industries,  inc.,  Wichita,  KS;  Notice  of 
Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  31,  2000,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  Tweco  Products, 
Thermadyne  hidustries.  Inc.,  Wichita, 
Kansas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  7th  day  of 
February,  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-6371  Filed  3-14-00;  8:45  am] 
BILUNO  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-3570] 

The  William  Carter  Co.,  Brownsville, 
TX;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  250  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  18,  1999,  in 
response  to  a  worker  petition  filed  on 
the  same  date  on  behalf  of  workers  at 
The  William  Carter  Co.,  Brownsville, 
Texas. 

A  certification  applicable  to  this 
group  of  workers  was  issued  on 
December  16,  1999,  and  is  currently  in 
effect  (NAFTA-3588).  That  certification 
is  currently  being  amended  to  include 
"Employees  of  William  Carter  Co., 
employed  at  Williams  Cutting  Service." 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  D.C.  this  22nd  day 
of  February  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-6375  Filed  3-14-00;  8:45  am) 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-03588] 

Williams  Cutting  Service,  Inc., 
Brownsville,  TX;  including  Workers  of 
William  Carter  Co.  Employed  at 
Williams  Cutting  Service,  inc., 
Brownsville,  TX;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitlonal 
Adjustment  Assistance 

hi  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974  (19  U.S.C  2273),  die 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  16, 
1999,  applicable  to  workers  of  Williams 
Cutting  Service,  Inc.,  Brownsville, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  January  14,  2000 
(65  FR  2433). 

Upon  receipt  of  a  petition  from 
workers  of  Williams  Carter  Company 
who  were  employed  at  Williams  Cutting 
Service,  Inc.,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  information  provided 
by  the  company  shows  that  some 
employees  of  William  Carter  Company, 
Harlingen,  Texas  were  employed  by 
Williams  Cutting  Service,  Inc.  to 
perform  quality  control  for  infants' 
apparel  produced  at  the  Brownsville 
Texas  location  of  Williams  Cutting 
Service,  Inc.  Separations  of  workers  of 
William  Carter  Company  employed  at 
Williams  Cutting  Service,  Inc.  occurred 
for  the  same  reasons  as  separations  of 
workers  employed  by  Williams  Cutting 
Service,  Inc. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
William  Carter  Company,  Harlingen, 
Texas  employed  at  Williams  Cutting 
Service,  Inc..  Brownsville,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Williams  Cutting  Service,  Inc.  adversely 
affected  by  imports  from  Mexico. 

The  amended  notice  applicable  to 
NAFTA-03588  is  hereby  issued  as 
follows: 

All  workers  of  Williams  Cutting  Service, 
Inc.,  Brownsville,  Texas  including  workers  of 
William  Carter  Company  employed  at 
Williams  Cutting  Service.  Inc.,  Brownsville. 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  16,  1998  through  December  16, 
2001  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  D.C.  this  28th  day 
of  February.  2000. 
Grant  D.  Beale, 

Program  Manager,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-6372  Filed  3-14-00;  8:45  am) 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,122] 

Williams  Cutting  Service,  Inc., 
Brownsville,  TX;  Including  Workers  of 
William  Carter  Company  Employed  at 
Williams  Cutting  Service,  inc.; 
Brownsville,  TX;  Amended 
Certification  Regarding  Eligibillty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  die 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  16,  1999,  applicable  to 
workers  of  Williams  Cutting  Service, 
Inc.,  Brownsville,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
January  14,  2000  (65  FR  2432). 

Upon  receipt  of  a  petition  from 
workers  of  William  Carter  Company 
who  were  employed  at  Williams  Cutting 
Service,  Inc.,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  New  information  provided 
by  the  company  shows  that  some 
employees  of  William  Carter  Company. 
Harhngen,  Texas  were  employed  by 
Williams  Cutting  Service,  Inc.  to 
perform  quality  control  for  infants' 
apparel  produced  at  the  Brownsville. 
Texas  location  of  Williams  Cutting 
Service,  Inc.  Separations  of  workers  of 
William  Carter  Company  employed  at 
Williams  Cutting  Service,  Inc.  occurred 
for  the  same  reasons  as  separations  of 
workers  employed  by  Williams  Cutting 
Service.  Inc. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
William  Carter  Company,  Harlingen, 
Texas  employed  at  Williams  Cutting 
Service,  Inc.,  Brownsville,  Texas. 

The  amended  notice  applicable  to 
TA-W-37,122  is  hereby  issued  as 
follows: 

All  workers  of  Williams  Cutting  Service. 
Inc.,  Brownsville,  Texas  including  workers  of 
William  Carter  Company  employed  at 
Williams  Cutting  Service.  Inc..  Brownsville, 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  16,  1998  through  December  16, 
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2001  are  eligible 
assistance  under 
of  1974. 


o  apply  for  adjustment 
Jection  223  of  the  Trade  Act 


Signed  at  Washington.  D.C.  this  28th  day 
of  February,  200ol 
Grant  D.  Beale, 
Program  Managed  , 
Adjustment  Assis  'ance. 
[FR  Doc.  00-6383  I 

BILUNG  CODE  4510-  0-M 


Division  of  Trade 
mce. 

Filed  3-14-00;  8:45  am] 


DEPARTMENT 


OF  LABOR 


Federal  Mine  Safety  and  Health  Review 
Commission 

Sunstiine  Act  Meeting;  Meeting 
Cancellation  Ni  »tice 


The  followini 
has  been  cance 


Commission  meeting 
ltd.  No  earlier 

the  cancellation  was 


(FRDoc.  00-6511 
BHJJNG  CODE 


673S-CI-M 


announcement  pf 
possible. 

Time  and  Dat^:  10:00  a.m.,  Thursday, 
March  9,  2000. 

Place:  Room 
Street,  N.W.,  W^shingti 

Status:  Open 

Matters  to  be 
Settlement  Judg 
proposed  rulem  iking 
64  FR  61236 

Contact  Persoh 
Ellen  (202)  653- 
for  TDD  Relay/1 
free. 


0005,  6th  Floor,  1730  K 
on,  D.C. 

;;onsidered:  Proposed 
3  Rule  (Notice  of 

was  published  at 

.  10,  1999)). 

for  More  Info:  Jean 
5629/(202)  708-9300 
-800-877-8339  for  toll 


Filed  3-13-00:  2:08  pml 


NATIONAL  self  NCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems:  Notice  of  Meeting 


In  accordance 
Advisory  Comn^tt 
463,  as  amendeq) 
Foundation 
meeting. 


anni  >unces 


;  an! 


Name:  Special 
Bioengineering 
(1189). 

Date/Time:  Apr  1 
p.m. 

Place:  National 
Wilson  Blvd.  Rooih 

Type  of  Meeting 

Contact  Person: 
Program  Director, 
and  Environmenta  I 
Science  Foundati 
Arlington,  Virginii 
306-1318. 

Purpose  of  Meeting 
recommendations 
submitted  to  NSF 

Agenda:  To 
submitted  to  the 


I  mphasis  Panel  in 

Environmental  Systems 


6,  2000;  8:00  a.m.-5:00 


I  revi  !w 


NSF 


with  the  Federal 
ee  Act  (Pub.  L.  92- 
,  the  National  Science 
the  following 


cience  Foundation,  4201 

310.  Arlington,  VA. 

Closed. 

A.  Frederick  Thompson, 
Division  of  Bioengineering 

Systems.  National 
4201  Wilson  Boulevard; 

22230;  Telephone:  (703) 


en 


;  To  provide  advice  and 
:onceming  proposals 
or  financial  support, 
and  evaluate  proposals 
for  Environmental 


Technology  Engineering  POWRE  &  SBIR/ 
STTR  Phase  II  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  10,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-6357  Filed  3-14-00;  8:45  am) 
BILUNG  COOE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(1189). 

Date/Time:  April  6,  2000;  8:00  a.m.-5:00 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.  Room  310,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  A.  Frederick  Thompson, 
Program  Director,  Division  of  Bioengineering 
and  Environmental  Systems,  National 
Science  Foundation;  4201  Wilson  Boulevard; 
Arlington,  VA;  Telephone:  (703)  306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  NSF  for  Environmental 
Technology  Engineering  CAREER  Panel  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  10.  2000. 
Karen  I.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-6358  Filed  3-14-00;  8:45  am] 
BILUNG  COOE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Infrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  &■  Time:  March  22-24,  2000. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Jane  Silverthome, 
Program  Director,  Plant  Genome  Research 
Program,  Room  615,  Division  of  Biological 
Infrastructure,  NSF,  4201  Wilson  Boulevard, 
VA  22230,  Telephone:  (703)  306-1470. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financied  support. 

Agenda:  To  review  and  evaluate  Plant 
Genome  Research  Program  proposals 
submitted  in  response  to  the  program 
announcement  (NSF  99-171). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  inforpgation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  10,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-6355  Filed  3-14-00;  8:45  am) 

BILUNG  COOE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Sciences,  Committee  of  Visitors; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting:     * 

Name:  Division  of  Biological  Infrastructure 
Committee  of  Visitors  Meeting  (1754). 

Date/Time:  March  28-30,  2000.  9:00  a.m.- 
6:00  a.m. 

Place:  Room  680,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Machi  F.  Dilworth, 
Division  Director,  Division  of  Biological 
Infrastructure,  Room  615,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  (703)  306-1470. 

Purpose  of  Meeting:  To  provide  advice  and 
reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial. 
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Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  NSF  for  the  Division  of 
Biological  Infrastructure. 

Reason  of  Closing:  The  proposals  being 
reviewed  include  information  of  a  propriety 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c).  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  10,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-6359  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Transport  System;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  {Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  panel  in 
Chemical  and  Transport  Systems  (1190). 

Date  and  Time:  April  24,  2000,  8  a.m.  to 
5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  370,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Stefan  T.  Thynell,  Program 
Director  for  Thermal  Transport  &  Thermal 
Processing,  Division  of  Chemical  and 
Transport  Systems  (CTS),  Room  525,  (703) 
306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY  2000  POWRE  Panel 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  10,  2000. 
Karen  ].  York, 

Committee  Management  Officer. 

[FR  Doc.  00-6356  Filed  3-14-00  8:45  am] 

BILLING  CODE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacturing,  and  industrial 
Innovation;  Notice  of  Cancellation  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  that  the 
following  meetings  have  been  cancelled: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacturing,  and  Industrial  Iimovation 
(61). 

Date/Time;  March  15, 16,  24,  &  31,  2000; 
8:30  a.m.-5:00  p.m. 

Contact  Person:  )oseph  Hennessey, 
Program  Manager,  Small  Business  Innovation 
Research  and  Small  Business  Technology 
Transfer  Programs,  Room  590,  Division  of 
Design,  Manufacturing,  and  Industrial 
Innovation,  National  Science  Foundation, 
4201  Wilson  Boulevard,  VA  22230. 
Telephone  (703)  306-1395,  extension  5283. 

Dated:  March  10,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-6360  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Elementary.  Secondary 
and  Informal  Education  (#59). 

Date  and  Time:  Wednesday,  March  29, 
2000,  7:00  p.m.  to  10:00  p.m.,  Thursday, 
March  30,  2000.  8:00  a.m.  to  5:00  p.m., 
Friday,  March  31,  2000,  8:00  a.m.  to  5:00 
p.m. 

pyace:  The  Government  House,  1615  Rhode 
Island  Avenue,  NW.  Washington,  DC  20036 

Type  of  Meeting:  Closed. 

Contact  Person:  George  Bright,  Program 
Officer,  Centers  for  Teaching  and  Learning, 
Teacher  Enhancement  Program,  Education 
and  Human  Resources  Secondary  and 
Informal  Education,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  703/306-1613. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  for 
the  Centers  for  Teaching  and  Learning, 
Teacher  Enhancement  Program,  submitted  to 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 


salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  10,  2000. 
Karen  ).  York, 

Committee  Management  Officer. 
[FR  Doc.  00-6362  Filed  3-14-00;  8:45  am) 

BILLING  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Elementary,  Secondary 
and  Informal  Education  (#59). 

Date  and  Time:  Wednesday,  March  22, 
2000,  7:00  p.m.  to  10:00  p.m.,  Thursday, 
March  23,  2000,  8:00  a.m.  to  5:00  p.m. 

Place:  Arlington  Hilton  and  Towers,  950 
North  Stafford  Street,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  George  Bright.  Program 
Officer.  Centers  for  Teaching  and  Learning, 
Teacher  Enhancement  Program,  Education 
and  Human  Resources  Secondary  and 
Informal  Education,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  Telephone:  703/  306-1613. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  for 
the  Centers  for  Teaching  and  Learning, 
Teacher  Enhancement  Program,  submitted  to 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  10,  2000. 
Karen ).  York, 

Committee  Management  Officer. 
[FR  Doc.  00-6363  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Mathematical 
and  Physical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


13998 


Federal  Register/ Vol.  65,  No.  51 /Wednesday,  March  15,  2000/Notices 


Foundation  annc  unces  the  following 
meeting: 


Ap 


thenri 


i  itel 


Name:  Advisory 
Mathematical  and 

Date  and  Time: 
5:00  PM:  April  14, 

Place:  4201  Wilsbn 
VA  22230. 

Type  of  Meeting: 

Contact  Person: 
Executive  Officer, 
Science  Foundatio  i 
Arlington,  VA  222^0 
1800. 

Minutes:  May  be 
person  listed  abov( 

Purpose  ofMeeti  ng. 
recommendations 
MPS  education 
building  the  MPS 
methods  of  achieving 
excellence  in  MPS 
collaboration  with 
Resources  (EHR) 
the  Division  of 
Visitors'  Report. 

Agenda:  ■ 
April  13,  2000 

AM— 
Introductory  Rer  larks 
Review  and  App  oval 
Physics  Comnf  ttee 
MPS  Education 

PM— 
MPS  Education 
Opportunities  fo 

April  14,  2000 

AM— 

Building  the  Int< 
PM— 

Meeting  Wrap-u 


Committee  for 
hvsical  Sciences  (66). 

ril  13.2000— 8:20  AM- 
2000—8:30  AM-2:00  PM. 
Boulevard,  Arlington, 


Open. 

Vdriaan  de  Graaf, 

APS.  Room  1005,  National 
4201  Wilson  Boulevard, 
,  Telephone:  (703)  306- 

obtained  from  the  contact 

To  provide  advice  and 
n  the  development  of 
es;  provide  advice  on 
Uectual  core:  advise  on 
overall  program 
opportunities  for 
;he  Education  and  Human 
Directorate,  and  evaluate 
ics  Committee  of 


■Phvs 


of  Division  of 
of  Visitors'  Report 
'  hemes 

"themes 
Collaboration  with  EHR 


lectual  Core  of  MPS 
I  /Future  Business 


Dated:  March  10J2000. 
Karen  J.  York. 

Committee  Managi 
(FR  Doc.  00-6361 

BILUNG  CODE  7555-0lf« 


:« ment 


t  Officer. 
fliled  3-14-00;  8:45  am] 


NATIONAL  SCIE  tJCE  FOUNDATION 

Special  Emphas  s  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting  | 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 

the  National  Science 
Foundation  annc  Luices  the  following 
meeting. 

Name:  Special 
Mathematical  Scie 

Date/Time:  May 
5:00  pm. 

Place:  National 
Wilson  Blvd.  Arlin 

Type  of  Meeting 

Contact  Person 
Director,  Infrastruc 
National  Science 
Boulevard,  Arlingt 
(703)  306-1870. 


El  nphasis  Panel  in 
ces  (1204). 
11-12,  2000;  8:00  am  to 


£  cience  Foundation.  4201 

^on.  VA. 

Closed, 
i  ilvin  I  Thaler,  Program 

ure  Program,  Room  1025, 
Foundation,  4201  Wilson 

n,  VA  22230.  Telephone: 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  Scientific  Computing  Research 
Environments  for  the  Mathematical  Sciences 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  March  10,  2000. 
Karen ).  York, 

Committee  Management  Officer. 
[FR  Doc.  00-6364  Filed  3-14-00;  8:45  am] 
BILLING  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Social  and  Political 
Science;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meetings  of  the  Advisory 
Panel  for  Social  and  Political  Science 
(#1761),  Committee  of  Visitors; 

Date/Time:  April  2,  3,  and  4,  2000;  8:00  am 
to  6:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  130,  340,  365,  920, 
and  970,  Arlington,  VA  22230. 

Contact  Person:  Dr.  Frank  Scioli  and  Dr. 
Marianne  Stewart,  Program  Directors  for 
Political  Science,  National  Science 
Foundation.  (703)  306-1761. 

Agenda:  To  review  and  evaluate  the 
political  science  proposals  as  part  of  the 
selection  process  for  awards. 

Date/Time:  April  2,  3.  and  4,  2000;  8:00  am 
to  6:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  130,  340,  365,  920, 
and  970,  Arlington,  VA  22230. 

Contact  Person:  D.  Marie  Provine,  Program 
Director,  Law  and  Social  Science,  National 
Science  Foundation.  (703)  306-1762. 

Agenda:  To  review  and  evaluate  the  Law 
and  Social  Science  Proposals  as  a  part  of  the 
selection  process  for  awards. 

Date/Time:  April  2.  3,  and  4,  2000;  8:00  am 
to  6:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  130,  340,  365,  920, 
and  970,  Arlington,  VA  22230. 

Contact  Person:  Patricia  White  and  Murray 
Webster,  National  Science  Foundation.  (703) 
306-1756. 

Agenda:  To  review  and  evaluate  the 
Sociology  proposals  as  a  part  of  the  selection 
process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 


research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  10,  200Q. 
Karen  I.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-6365  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Sut>committee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
April  4,  2000,  Room  T-2B1,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  April  4.  2000—1 .30  P.M.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 
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Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
tnay  have  occiured. 

Dated:  March  9,  2000. 
Howard  J.  Larson, 

Acting  Associate  Director  for  Technical 

Support,  ACRS/ACNW. 

[FR  Doc.  00-6337  Filed  3-14-00;  8:45  am) 

BILUNG  CODE  TSMMH-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  March  13,  20,  27,  April 
3,  10,  and  17,  2000. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  13 

There  are  no  meetings  scheduled  for  the 
Week  of  March  13. 

Week  of  March  20 — Tentative 

Wednesday,  March  22 

9:25  a.m.     Affirmative  Session  (Public 
Meeting)  (if  needed). 

Friday,  March  24 

9:30  a.m.     Briefing  on  Evaluation  of  the 
Requirement  for  Licensee  to  Update  Their 
Inservice  Inspection  and  Inservice  Testing 
Program  Every  120  Months  (Public  Meeting) 
(Contact:  Tom  Scarbrough,  301-415-2794). 

Week  of  March  27 — Tentative 
Thursday,  March  30 

8:55  a.m.     Affirmation/Discussion  and 
Vote  (Public  Meeting)  (If  needed). 

9:00  a.m.     Briefing  on  EEO  Program 
(Public  Meeting)  (Contact:  Irene  Little,  301- 
415-7380). 

Friday,  March  31 

9:30  a.m.     Briefing  on  Risk-Informed 
Regulation  Implementation  Plan  (Public 
Meeting)  (Contact:  Tom  King,  301^15- 
5790). 


Week  of  April  3 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  3. 

Week  of  April  10 — Tentative 

There  are  not  meetings  scheduled  for  the 
Week  of  April  10. 

Week  of  April  1 7 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  17. 

*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 
***** 

ADDITIONAL  INFORMATION:  By  a  vote  of  5- 
0  on  March  8,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  the 
bitragovemmental  Issues"  (Closed-Ex. 
9)  be  held  on  March  8,  and  on  less  than 
one  week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  March  10,  2000. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

IFR  Doc.  00-6496  Filed  3-13-00;  11:10  am) 

BILLING  CODE  7590-01 -M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 


rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  {http://wvkrw.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  March  2000.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  April  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §4006.4(b)(l} 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  "The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  aimual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  March  2000  is  5.30  percent  (i.e..  85 
percent  of  the  6.23  percent  yield  figure 
for  February  2000). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between  April 
1999  and  March  2000. 


For  premium  payment  years 
beginning  in 

April  1999  

May  1999 

June  1999  

July  1999  

August  1999  

September  1999  

October  1999  

November  1999  

December  1999  

January  2000 

February  2000  


The  assumed 
interest  rate  is 


4.74 
4.72 
4.94 

513 
5.08 
516 
5  16 
5.32 
5.23 
5.40 
5.64 
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For  premium  pay(t)ent  years 
beginning 


in 


March  2000 


The  assumed 
interest  rate  is 


5.30 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Fc  llowing  Mass 
Withdrawal  (29  :FR  part  4281) 
prescribes  the  U!  e  of  interest 
assumptions  um  ier  the  PBGC's 
regulation  on  Al  ocation  of  Assets  in 
Single-employei  Plans  (29  CFR  part 
4044).  The  inter  (st  assumptions 
applicable  to  va!  uation  dates  in  April 
2000  imder  part  4044  are  contained  in 
an  amendment  t )  part  4044  published 
elsewhere  in  tod  ay's  Federal  Register. 
Tables  showing  he  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  tc  29  CFR  part  4044. 

Issued  in  Washi  igton,  DC.  on  this  3rd  day 
of  March  2000. 
David  M.  Strauss, 

Executive  Director  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  00-6313  'iled  3-14-00;  8:45  am] 

BtLUNG  CODE  770S-0  -P 


SECURmES  AND  EXCHANGE 
COMMISSION    I 

[investment  Comqany  Act  Release  No. 
24335:812-11442 


Nations  Fund  Trjust,  et  al.;  Notice  of  Applicants'  Representations 

Application 


March  9,  2000. 
agency:  Securities 
Commission  ("S 


ACTION:  Notice  o 
sections  6(c)  anc 
Company  Act  of 
exemption  from 


SUMMARY  OF  THE 

Applicants  request 
certain  common 
collective  investtient 
their  assets  to  cei  tain 
open-end  manag  jment 
companies  in  ex(  ;hange 
series. 


Bmc 


APPLICANTS:  Natibns 
Nations  Fund 
Bank  of  America 
America")  and 
Advisors,  Inc.  ( 
RUNG  DATES:  Thi 
on  December  23 
December  23,  19^9 
agreed  to  file  an 
notice  period, 
reflected  in  this 


th; 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  30,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  shotild  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Applicants,  One  Bank  of  America 
Plaza,  101  South  Tryon  Street, 
Charlotte,  NC  28255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Staff  Attorney  at 
(202)  942-0634,  or  George  ).  Zomada, 
Branch  Chief  at  (202)  942-0564;  Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0102  (tel.  (202)  942-8090). 


and  Exchange 
C"). 

an  application  under 
1 7(b)  of  the  Investment 
1940  ("Act")  for  an 
section  1 7(a)  of  the  Act. 


\PPLICAT10N: 

an  order  to  permit 
trust  funds  and  a 
fund  to  transfer 
series  of  registered 
investment 
for  shares  of  the 


Fund  Trust, 
:.,  Nations  Reserves, 
N.A.  ("Bankof 

of  America 
lAAI"). 

application  was  filed 
1998,  and  amended  on 

Applicants  have 
imendment  during  the 

substance  of  which  is 
lotice. 


1.  Nations  Fimd  Trust,  Nations  Fund, 
Inc.,  and  Nations  Reserves  (the  "Nations 
Fimds")  are  registered  under  the  Act  as 
open-end  management  investment 
companies.  BAAI  is  an  investment 
adviser  r6gistered  under  the  Investment 
Advisers  Act  of  1940,  and  serves  as  the 
investment  adviser  to  each  series  of  the 
Nations  Funds.  BAAI  is  a  wholly-owned 
subsidiary  of  Bank  of  America,  which  is 
in  turn  a  wholly-owned  subsidiary  of 
Bank  of  America  Corporation  ("BAC"), 

a  publicly-held  bank  holding  company. 
Certain  employee  benefit  plans 
maintained  for  the  benefit  of  employees 
of  BAC  and  entities  controlling, 
controlled  by,  or  under  common  control 
with  BAC  (collectively,  "Bank  of 
America  Group")  (the  "Benefit  Plans") 
hold  five  percent  or  more  of  the 
outstanding  voting  shares  of  certain 
series  of  the  Nations  Funds. 

2.  Bank  of  America  acts  as  trustee  for 
a  number  of  common  trust  funds,  as 
defined  in  section  584(a)  of  the  Internal 
Revenue  Code  of  1986,  as  amended 
("Code")  (the  "CTFs").  Bank  of  America 
also  acts  as  trustee  for  a  collective 
investment  fund  sponsored  by  Bank  of 


America  as  an  investment  vehicle  for 
employment  benefit  retirement  plans 
qualified  under  section  401  of  the  Code 
(the  "CIF,"  and  together  with  the  CTFs, 
the  "Common/Collective  Funds").  The 
CTFs  and  the  CEF  are  excluded  from  the 
definition  of  "investment  company" 
under  section  3(c)(3)  and  section 
3(c)(ll),  respectively,  of  the  Act.^ 

3.  Applicants  propose  that 
substantially  all  of  the  assets  of  each 
Common/Collective  Fund  be  transferred 
in-kind  to  a  designated  series  of  the 
Nations  Funds  in  exchange  for  Primary 
A  Shares  of  that  series,  which  will  have 
at  the  time  of  the  transfer  an  aggregate 
net  asset  value  equal  to  the  value  of  the 
assets  transferred  by  the  corresponding 
Common/Collective  Fund  (the  "CF 
Conversion"). 2  The  investment 
objectives  and  policies  of  each  of  the 
Common/Collective  Fimds  and  its 
corresponding  series  of  the  Nations 
Funds  are  generally  similar.  The 
Common/Collective  Fund  assets  to  be 
transferred  will  be  valued  in  accordance 
with  the  provisions  of  rule  17a-7(b)  and 
the  shares  of  the  Nations  Funds 
exchanged  in  the  CF  conversion  will  be 
credited  to  the  account  of  each 
participant  in  the  Common/Collective 
Funds  ("Participant"),  pro  rata, 
according  to  the  Participant's  interest  in 
the  relevant  Common/Collective  Fund 
immediately  prior  to  the  CF  Conversion. 
Following  the  CF  Conversion,  the  CTFs 
will  be  terminated.  The  CIF  may  be 
terminated  following  the  conversion. 
Applicants  state  that  the  CF  Conversion 
is  expected  to  commence  on  or  about 
March  31,  2000.  BAAI  will  pay  all 
expenses  incurred  in  connection  with  . 
the  CF  Conversion. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 


'  Applicants  also  request  that  the  relief  apply  to 
future  transactions  in  which  a  terminating 
Common/Collective  Fund  for  which  Bank  of 
America  Group,  acting  as  trustee  or  in  another 
fiduciary  capacity,  transfers  it  assets  to  a  registered 
open-«nd  management  investment  company 
advised  by  BAAI,  or  Bank  of  America  Group,  which 
investment  company  has  5%  or  more  ot  its 
outstanding  voting  securities  owned  by  a  defined 
benefit  pension  plan  or  other  employee  benefit 
plans  (qualiried  or  non-qualified)  sponsored  by 
Bank  of  America  Group,  or  which  employee  benefit 
plan  sponsored  by  Baiik  of  America  Group  has  a  5% 
or  more  participation  in  the  terminating  Common/ 
Collective  Fund  ("Future  Relief).  Applicants  state 
that  they  will  rely  on  the  Future  Relief  only  in 
accordance  with  the  terms  and  conditions  in  the 
application. 

•^  In  the  CF  Conversion,  the  assets  of  the  following 
Common/Collective  Funds  will  be  transferred  to 
designated  series  of  the  Nations  Funds:  BCA  Retail 
Fund,  Equity  Value  Fund,  Kansas  Stock  Fund, 
Equity  Index  Fund,  Managed  Small  Cap  Fund, 
International  Equity  Fund,  and  LargeCap  Index 
Fund. 
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affiliated  person  of  such  person,  acting 
as  principal,  from  selUng  to  or 
purchasing  from  such  investment 
company  any  security  or  other  property, 
Section  2(a)(3)  of  the  Act,  in  relevant 
part,  defines  "affiliated  person"  to 
include:  (a)  Any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  the  power  to  vote,  5%  or 
more  of  the  outstanding  voting 
securities  of  such  other  person;  (b)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  such  other  person;  and  (c)  if  such 
other  person  is  an  investment  company, 
any  investment  adviser  of  the 
investment  company.  Applicants  state 
that,  because  the  Common/Collective 
Funds  may  viewed  as  acting  as 
principals  in  the  CF  Conversion  and 
because  the  Common/Collective  Funds 
and  the  Nations  Funds  may  be  viewed 
as  being  under  the  common  control  of 
Bank  of  America  within  the  meaning  of 
section  2(a)(3)(C)  of  the  Act,  the  CF 
Conversion  may  be  subject  to  the 
prohibitions  contained  in  section  17(a). 

2.  Rule  17a-7  under  the  Act  exempts 
certain  purchase  and  sale  transactions 
otherwise  prohibited  by  section  17(a)  if 
an  affiliation  exists  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided,  among  other 
requirements,  that  the  transaction 
involves  a  cash  payment  against  prompt 
delivery  of  the  security.  Applicants  may 
not  rely  on  rule  1 7a-7  for  the  CF 
Conversion  because  the  ownership  of 
more  than  five  percent  of  the 
outstanding  voting  shares  of  the  Nations 
Funds  by  the  Benefit  Plans  may  be 
deemed  to  create  an  affiliation  "not 
solely  by  reason  of  having  a  common 
investment  adviser,  directors,  and/or 
common  officers. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
certain  mergers,  consolidations,  or 
purchases  or  sales  of  substantially  all  of 
the  assets  of  registered  investment 
companies  that  are  affiliated  persons 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors/ 
trustees,  and/or  common  officers, 
provided  that  certain  conditions  are 
satisfied.  Although  applicants  state  that 
the  CF  Conversion  will  be  a  sale  of 
substantially  all  of  the  assets  of  the 
Common/Collective  funds,  applicants 
may  not  rely  on  rule  1 7a-8  for  the  CF 
Conversion  because  the  Common/ 
Collective  Funds  are  not  registered 
investment  companies,  and  because  the 
Common/Collective  Funds  and  the 
Nations  Funds  have  affiliations  other 
than  those  covered  by  the  rule. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  shall  exempt  a  proposed 


transaction  from  section  1 7(a)  if 
evidence  establishes  that:  (a)  the  terms 
of  the  proposed  transaction  are 
reasonable  and  fafr  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
provides  that  the  SEC  may  exempt  any 
person  or  tremsaction  fitjm  any 
provision  of  the  Act  or  any  rule  under 
the  Act  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

5.  Applicants  seek  an  order  under 
section  17(b)  of  the  Act  to  permit  the  CF 
Conversion  and  under  sections  6(c)  and 
1 7(b)  to  permit  the  Future  Relief. 
Applicants  submit  that  the  proposed 
transactions  satisfy  the  standards  for 
relief  under  sections  17(b)  and  6(c)  of 
the  Act.  Applicants  state  that  the 
securities  to  be  acquired  by  the  Nations 
Funds  are  consistent  with  the 
investment  policies  of  the  participating 
Nations  Funds.  With  respect  to  the 
Nations  Funds,  the  CF  Conversions  will 
be  executed  in  accordance  with 
procedures  previously  adopted  by  the 
Nations  Funds'  respective  boards  of 
directors/trustees  (the  "Boards")  in 
accordance  with  17a-7(e)  of  the  Act, 
and  the  provisions  of  rule  17a-7(b),  (c), 
and  (d),  and  (f)  also  will  be  satisfied 
with  respect  to  the  Nations  Funds.  The 
Boards,  including  a  majority  of  the 
directors/trustees  who  are  not  interested 
persons  are  defined  in  section  2{a)(19) 
of  the  Act  ("Disinterested  Members"), 
have  determined  that  participation  by 
each  series  of  the  Nations  Funds  in  the 
CF  Conversion  is  in  the  best  interests  of 
each  series  and  that  the  interests  of 
existing  shareholders  of  each  series  will 
not  be  diluted  as  a  result  of  the  CF 
Conversion.  These  findings,  and  the 
basis  upon  which  they  were  made,  will 
be  recorded  in  the  books  of  the  Nations 
Funds.  With  respect  to  the  Common/ 
Collective  Funds,  Bank  of  America  will 
have  determined  in  accordance  with  its 
fiduciary  duty  as  trustee  and  fiduciary 
for  the  Common/Collective  Funds  and 
the  Participants  that  the  CF  Conversion 
is  in  the  best  interest  of  the  Participants 
in  each  of  the  Common/Collective 
Funds. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 


1.  The  CF  Conversion  will  comply 
with  the  terms  of  rule  1 7a-7(b)  through 
(fl. 

2.  The  CF  Conversion  will  not  occur 
unless  and  until  each  relevant  Board, 
including  a  majority  of  such  Board's 
Disinterested  Members,  finds  that 
participation  by  each  individual  series 
of  the  Nations  Funds  in  the  CF 
Conversion  is  in  the  best  interests  of 
each  such  series  of  the  Nations  Funds 
and  that  the  interests  of  existing 
shareholders  of  such  series  of  the 
Nations  Funds  will  not  be  diluted  as  a 
result  of  the  CF  Conversion.  These 
findings,  and  the  bases  upon  which  they 
are  made,  will  be  recorded  in  the 
minute  books  of  the  Nations  Funds. 

3.  The  CF  Conversion  will  not  occur 
imless  and  until  Bank  of  America,  as 
trustee  and  fiduciary  in  accordance  with 
its  fiduciary  duties  as  trustee  and 
fiduciary  for  each  of  the  Common/ 
Collective  Funds  and  the  Participants 
thereof,  has  determined  that  the  CF 
Conversion  is  in  the  best  interests  of 
Participants  in  each  of  the  Common/ 
Collective  Funds. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretar\'. 

[PR  Doc.  00-6366  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

eConnect;  Order  of  Suspension  of 
Trading 

March  13.  2000. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current,  adequate  and  accurate 
information  concerning  the  securities  of 
eConnect.  a  Nevada  corporation. 
Questions  have  been  raised  about  the 
adequacy  and  accuracy  of  publicly 
disseminated  information  concerning, 
among  other  things,  a  purported 
licensing  agreement  with  Palm.  Inc..  a 
strategic  alliance  with  a  registered 
broker-dealer  and  certain  Lntemet 
referrals  and  revenue. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  March  13. 
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2000,  through  11  59  p.m.  EST,  on  March 
24, 2000. 

By  the  Commissibn. 
Johnathan  G.  Katz, 
Secretary. 
[FR  Doc.  00-6507  Ijiled  3-13-00;  12:02  pm] 
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COMMISSION 

[File  No.  500-1] 
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March  13.  2000. 
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By  the  Commissi  )n 
Margaret  H.  McFai  land. 

Deputy  Secretary. 
[FR  Doc.  00-6.S08 
BILUNG  CODE  8010-OlfM 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42503;  File  No.  SR-CHX- 
99-11] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Relating  to  Specialist 
Retention  Periods  for  Nasdaq  National 
Market  Securities  Traded  on  the 
Exchange  Pursuant  to  Unlisted 
Trading  Privileges 

March  8,  2000. 

I.  Introduction 

On  August  19,  1999,  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Conmiission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
modify  co-specialist  retention  periods 
for  securities  listed  on  the  Exchange  and 
to  eliminate  co-specialist  retention 
periods  for  Nasdaq  National  Market 
("Nasdaq/NM")  securities  traded  on  the 
Exchange  pursuant  to  unlisted  trading 
privileges.  3  The  Federal  Register 
published  the  proposed  rule  change  for 
comment  on  October  12,  1999,  and  the 
portion  related  to  listed  securities  was 
approved,  on  an  accelerated  basis,  at 
that  time.''  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposal. 

II.  Description  of  Proposal 

The  Exchange  proposes  eliminating 
retention  periods  for  co-specialists  in 
Nasdaq/NM  securities  provided  that  at 
least  five  calendar  days  notice  is  given 
to  order  sending  firms.  Because  the 
number  of  Nasdaq/NM  secxarities  that 
the  Exchange  can  trade  pursuant  to 
imlisted  trading  privileges  ("UTP")  is 
limited, s  stock  allocation  issues  relating 
to  Nasdaq/NM  securities  that  are 
distinct  from  allocation  issues  relating 
to  other  securities  traded  on  the 
Exchange  have  developed.  Specifically, 
because  the  existing  1,000  security  limit 
on  the  total  number  of  Nasdaq/NM 
securities  that  can  be  traded  UTP  on  an 
Exchange-wide  basis  has  been  largely 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-^. 

'Securities  Exchange  Act  Release  No.  41922 
(Sept.  26,  1999).  64  FR  55324  (Oct.  12,  1999). 

■•  Id.  The  order  permanently  approved  a  pilot 
program  relating  to  the  time  periods  for  which  a  co- 
specialist  must  trade  a  security  listed  on  the 
Exchange  prior  to  deregistering  as  the  specialist  for 
that  security  as  set  forth  in  CHX  Rules,  Article  XXX, 
Rule  1.  Interpretation  and  Policy  .01. 

3  Securities  Exchange  Act  Rel.  No.  41392  (May  12. 
1999).  64  FR  27839  (May  21.  1999). 


filled,  co-specialists  in  Nasdaq/NM 
securities  cannot  acquire  a  new  Nasdaq/ 
NM  issue  until  they  deregister  in  an 
issue  they  currently  trade  and  that 
security  is  removed  fi'om  the  list  of 
Nasdaq/NM  securities  traded  on  the 
Exchange.  The  current  specialist 
deregistration  rules,  however,  do  not 
provide  the  flexibility  to  quickly 
complete  this  procediu-e.^  In  addition, 
the  current  rules  do  not  provide 
Nasdaq/NM  specialist  firms  sufficient 
flexibility  to  reallocate  stocks  awarded 
in  competition  between  co-specialists 
within  the  same  specialist  unit  when  a 
co-specialist's  stocks  become  active  and 
volatile.'' 

To  address  these  concerns,  the 
Exchange  is  proposing  to  eliminate  the 
retention  restrictions  on  co-specialists 
for  Nasdaq/NM  securities  governed  by 
Interpretation  and  Policy  .01  to  Rule  1. 
The  amended  interpretation  will  permit 
co-specialists  in  Nasdaq/NM  issues  to 
deregister  in  an  issue  more  quickly,  to 
allow  them  to  respondto  market 
developments.  In  addition,  and,  subject 
to  the  continuing  authority  of  the 
Exchange's  Committee  on  Specialist 
Assignments  and  Evaluation,  the 
proposal  permits  co-specialists  in 
Nasdaq/NM  securities  to  deregister  at 
any  time  after  providing  at  least  five 
calendar  days  notice  to  order  sending 
firms,  and  allows  intra-firm  transfers  of 
Nasdaq/NM  securities  awarded  in 
competition  without  a  mandatory 
retention  period.^ 

The  Exchange  will  ensure  that  there 
will  be  no  disruption  to  the  marketplace 
as  a  result  of  relaxed  stock  retention 
requirements.^  The  Exchange  believes 


*  Interpretation  and  Policy  .01  to  Article  XXX, 
Rule  1  of  the  CHX  Rules  requires  two  years  to 
elapse  before  an  intra-firm  transfer  of  an  issue 
awarded  in  competition  (i.e.,  transfer  of  the  issue 
to  another  co-specialist  within  the  same  specialist 
unit)  is  permitted  without  posting.  No  time  period 
is  required  before  an  intra-firm  transfer  of  an  issue 
awarded  without  competition  is  allowed.  Before  a 
co-specialist  is  able  to  deregister  in  a  security  if  no 
other  specialist  would  be  assigned  to  the  security 
after  posting  and  deregistration.  a  co-specialist  was 
required  to  trade  the  security  for  three  months  for 
securities  awarded  without  competition,  and  one 
vear  for  securities  awarded  in  competition. 

'  In  such  a  situation,  a  specialist  unit  might  deem 
it  to  be  in  the  best  interests  of  customers  and  the 
Exchange  to  transfer  the  stock  to  another  co- 
specialist  within  the  same  specialist  unit  that  is 
assigned  to  a  fewer  number  of  issues  or  is  more 
experienced. 

"There  is  currently  no  minimum  retention  period 
for  intra-firm  transfers  of  securities  awarded 
without  competition.  See  Article  XXX.  Rule  1, 
Interpretation  and  Policy  .01. 

"The  Exchange  represents  that  the  proposed  rule 
change  will  have  no  ramifications  on  the  UTP  Plan 
governing  the  collection,  consolidation  and 
dissemination  of  quotation  and  transaction 
information  for  NASDAQ/NM  securities.  Telephone 
call  between  Paul  O'Kelly,  Executive  Vice 
President.  CHX.  and  .Sonia  Patton,  Attorney, 
Division,  Commission,  on  March  8,  2000. 
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that  the  $2,000  fee  it  charges  for  such 
transfers  will  prevent  disruptive  serial 
transfers  and  deregistrations  that  have 
not  been  carefully  contemplated  by  the 
specialist.  1° 

The  proposed  amendments  relating  to 
Nasdaq/NM  securities  will  only  be 
effective  for  as  long  as  the  number  of 
Nasdaq/NM  issues  that  can  be  traded 
UTP  on  the  Exchange  is  limited.  If  the 
Commission  eliminates  this  limitation, 
Nasdaq/NM  issues  and  the  co-specialist 
maintaining  Nasdaq/NM  issues  will  be 
subject  to  the  regular  retention  periods 
applicable  to  all  other  issues  traded  on 
the  Exchange. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act ' '  emd  the  rules  and 
regulations  thereunder  '^  applicable  to  a 
national  securities  exchange.  Section 
6(b)  of  the  Act ' »  states  that  the  rules  of 
an  exchange  must  be  designed  to 
facilitate  securities  transactions  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
The  Commission  believes  that 
eliminating  retention  periods  for  co- 
specialists  in  Nasdaq/NM  securities  will 
enable  the  Exchange  and  specialist  firms 
to  more  quickly  respond  to  market 
developments.  The  Commission 
believes  the  proposed  rule  change  will 
serve  the  public  interest  by  allowing  the 
transfer  of  a  security  to  a  co-specialist 
that  is  more  experienced  or  is  assigned 
to  a  fewer  number  of  issues  if  trading  in 
one  or  more  of  the  securities  handled  by 
another  co-specialist  becomes  unusually 
high  or  volatile.  Finally,  in  approving 
the  proposed  rule  change,  the 
Commission  notes  that  the  Exchange, 
through  its  Committee  on  Specialist 
Assignments  and  Evaluation,  will 
monitor  the  turnover  of  co-specialist 
assignments  to  avoid  possible  abuses. 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"»  that  the 
portion  of  the  proposed  rule  change 
relating  to  specialist  retention  periods 
for  Nasdaq/NM  securities  (File  No.  SR- 
CHX-99-11)  is  approved. 


'"  See  Securities  Exchange  Act  Release  No.  41569 
dune  26,  1999),  64  FR  36726  (July  7.  1999). 

"15U.S.C.  78f. 

'2  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  15  U.S.C.  78c(fl. 

"15U.S.C.  78f(b). 

"•  15  U.S.C.  78s(b)(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  00-6367  Filed  3-14-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42504;  SR-OTC-0(MM] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  Profile  Modification  Feature 
of  the  Direct  Registration  System 

March  8,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
February  28,  2000,  The  Depository  Trust 
Corporation  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
establish  the  Profile  Modification 
System  ("Profile")  feature  of  the  Direct 
Registration  System  ("DRS")  facility 
administered  by  DTC.^  As  described 
more  fully  below.  Profile  will  allow  a 
DTC  participant  to  electronically  submit 
to  a  transfer  agent  who  is  a  DRS  limited 
participant  an  investor's  instruction  that 
its  share  positions  be  moved  from  the 
investor's  DRS  account  with  the  DRS 
limited  participant  to  the  investor's 
broker-dealer's  participant  account  a 
DTC.  Using  Profile,  a  DRS  limited 
participant  may  also  submit  an 
investor's  instruction  for  the  movement 
of  its  share  position  from  the  investor's 
broker-dealer's  participant  account  at 
DTC  to  an  account  maintained  by  the 
DRS  limited  participant.  Profile  may 
also  be  used  to  append  information  to 
DRS  limited  participant's  records. 
Profile  will  be  governed  by  DTC 
procedures  ^  substantially  in  the  form 


attached  as  Exhibits  3  and  4  to  DTC's 
filing.  The  fees  connected  with  Profile 
are  specified  below* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  if  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  DTC  has  prepared 
suxiunaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.'' 

(A)  Self-Regulatory  Organizatiort  's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  1996,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  and  the 
National  Association  of  Securities 
Dealers,  Inc.  modified  their  listing 
criteria  to  permit  listed  companies  to 
issue  securities  in  book-entry  using  DRS 
in  lieu  of  certificates  (i.e.,  securities  are 
registered  in  the  name  of  the  investor  on 
the  books  of  the  issuer  but  no  certificate 
is  issued).  Since  then  there  has  been  a 
steady  growth  of  securities  issued  in 
DRS,  primarily  through  corporate 
actions  and  initial  public  offerings.  By 
completing  the  appropriate  information 
on  the  transaction  advice  and 
submitting  the  hard  copy  paper 
instructions  to  a  DRS  limited 
participant,  and  investor  may  update 
broker-dealer  information  with  a  DRS 
limited  participant  and  may  instruct  the 
DRS  limited  participant  to  move  the 
investor's  share  positions  to  the 
investor's  broker-dealer's  participant 
account  at  DTC.  hi  1999,  the  volume  of 
DRS  free  delivery  order  activity  moving 
positions  from  DRS  limited  participants 
to  DTC  participants  exceeded  183.000 
transactions.  DTC  believes  that  these 
free  deliver  order  transactions  are  the 


'M7  CFR  2O0.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l}. 

2  For  a  description  of  DRS.  see  Securities 
Exchange  Act  Release  No.  41862  (September  10, 
1999),  64  FR  51162  (September  21,  1999)  (File  No. 
SR-DTC-99-161. 

'  In  addition,  DTC  understands  that  certain  DRS 
limited  participants  are  developing  guidelines 


relating  to  their  use  of  DRS.  Once  such  guidelines 
have  been  approved  by  the  Guidelines 
Subcommittee  of  the  DRS  Committee  and  the  DRS 
Committee,  DTC  will  work  with  the  Guidelines 
Subcommittee  to  ensure  that  the  guidelines  are 
distributed  to  the  appropriate  parties.  The  DRS 
Committee  is  an  industn,'  committee  responsible  to 
designing  DRS.  Its  members  include  the  Securities 
Transfer  Association,  the  Securities  Industry 
Association,  the  Corporate  Transfer  Association,  the 
American  Society  of  Corporate  Secretaries,  and 
DTC.  The  staff  of  the  SEC  attends  meetings  of  the 
DRS  Committee. 

*  A  copy  of  DTC's  proposed  rule  change  and  the 
attached  exhibits  is  available  at  the  Commission's 
Public  Reference  Section  or  through  DTC. 

^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 
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direct  result  of  I  RS  limited  participants 
processing  thou;  ands  of  hard  copy 
transaction  advi  les  based  on  investors' 
instructions. 

DTC  believes  hat  there  is  substantial 
evidence  to  cuir  jntly  indicate  that  the 
transfer  of  DRS  |  lositions,  which  is 
presently  a  mult  istep.  paper-based 
process,  is  labor  intensive  and  slow.  For 
an  investor  to  m  jve  a  DRS  position  from 
a  DRS  limited  pi  irticipant  to  a 
participant,  the  nvestors  must  have  its 
transaction  advice  (i)  medallion 
signature  guarar  teed  and  (ii)  physically 
delivered  to  the  3RS  limited 
participant.  Wh«  n  the  transaction 
advice  is  received,  the  DRS  limited 
participant  entei  s  the  information  into 
its  system  to  pre  cess  the  instructions. 
Only  after  the  D  IS  limited  participant 
completes  its  pr  )cessing  is  the 
investor's  DRS  p  osition  moved  to  the 
participant's  ace  aunt  at  DTC.  In 
addition,  becaus  b  the  information 
required  to  be  si  pplied  on  the 
transaction  advi  les  is  not  standardized 
throughout  the  iidustry,  investors  (or 
participants  sen  ling  the  transaction 
advises  on  beha!  f  of  their  customers)  do 
not  always  prov  de  the  correct  or 
complete  inform  ation  necessary  to 
process  the  instructions. 

The  DRS  Com  nittee,  the  industry 
conmiittee  respc  nsible  for  designing 
DRS,  ^  has  been  vorking  through  the 
various  legal  an(  processing  issues  to 
reduce  if  not  elii  oinate  the  handling  of 
hard  copy  transj  ction  advises.  In 
January,  1999,  tl  e  DRS  Committee 
approved  Profih  's  system  specifications 
and  authorized  1  )TC  to  proceed  with  the 
development  of  Profile.  DTC  completed 
production  of  Pr  ofile  on  June  15,  1999, 
and  it  has  been  <  vailable  for  use  since 
then. 

Under  the  pro  josed  rule  change, 
participants  usii  g  Profile  will  send 
standardized  iniarmation,  which,  DTC 
believes,  will  rei  luce  the  possibility  that 
the  instruction  v  all  be  rejected  due  to 
errors  or  incomp  lete  information. 
Because  Profile  s  an  electronic  system 
that  eliminates  t  le  need  for  the 
information  to  b ;  physically  delivered, 
it  should  make  t  le  processing  of  DRS 
instructions  mo:  e  efficient  and  should 
give  investors  the  ability  to  execute 
transactions  usii  ig  their  DRS  positions 
in  a  time  frame  I  hat  is  at  least  as  fast  as 
when  using  cert  ficates.  In  short.  Profile 
should  reduce  i.  le  time  it  takes  for  the 
DRS  limited  par  icipant  to  receive  and 
process  DRS  ins  Tuctions. 

As  proposed,  'rofile  will  satisfy  all  of 
the  hard  copy  re  quirements  listed  on  the 
transaction  advi:e  and  will  allow  a 
participant  to  si  bmit  the  investor's 


*  Supra  note  3. 


instructions  electronically  to  the  DRS 
limited  participant  via  D'TC's 
Participant  Terminal  System  ("PTS")  or 
via  the  Computer-to-Computer  Facility    - 
("CCF").  The  required  information  will 
include  the  investor's  account 
registration,  tax  identification  number, 
the  DRS  account  number  assigned  by 
the  DRS  hmited  participant,  a  CUSIP 
number,  and  the  number  of  shares  to  be 
transferred.  The  account  registration 
and  the  account  number  must  be 
entered  exactly  as  they  appear  on  the 
investor's  transaction  advice  or 
statement.  DRS  limited  participants  and 
participants  will  use  the  information 
provided  in  Profile  to  help  ensure  that 
beneficial  ownership  does  not  change 
when  there  is  a  share  movement. 

Profile  will  accommodate  an 
electronic  medallion  indemnification  if 
such  a  program  is  ever  established.  The 
electronic  medallion  numbers  will  be 
assigned  by  the  administrators  of  the 
electronic  medallion  programs.  DTC 
will  perform  an  automated  review  to 
ensure  that  the  participant  is  entering  its 
correct  electronic  medallion  number. 
The  DRS  limited  participant,  however, 
will  remain  responsible  for  the 
verification  of  the  medallion  and  it 
surety  limits  for  each  transaction. 

The  electronic  medallion  program 
described  in  the  preceding  paragraph 
will  not  be  in  effect  as  part  of  DRS  until 
such  time  as  the  NYSE,  the  Securities 
Transfer  Association  Medallion  Program 
("STAMP"),  or  the  Securities  Exchange 
Medallion  Program  ("SEMP")  adopts 
such  a  program  and  the  DRS  Committee 
approves  the  program,  and  the  program 
is  in  effect.  Until  that  time,  a  participant 
submitting  a  Profile  instruction  to  a  DRS 
limited  participant  must  agree  to  a  PTS 
screen  indemnity  substantially  in  the 
following  form: 

(1)  Participant  represents  that  it  has 
the  authority  and  consent  for  the  request 
appearing  on  the  following  screen  from 
either  (a)  the  registered  owner  on  the 
participant's  records  or  (b)  a  third  party 
who  has  actual  authority  to  act  on 
behalf  of  the  registered  owner  on  the 
participant's  records,  and  that  all 
information  shown  is  accurate  and 
complete,  except  that,  with  respect  to 
the  taxpayer  identification  number 
included  in  such  information,  to  the 
best  knowledge  of  participant,  such 
information  is  accurate  and  complete; 
and 

(2)  Participant  indemnifies  the  issuer, 
its  transfer  agent  and  their  respective 
officers,  directors,  shareholders, 
employees,  agents,  representatives, 
subsidiaries,  parents,  affiliates, 
successors  and  assigns  against  any 
breach  of  such  representations  in 


connection  with  the  transaction  that  is 
the  subject  of  such  request. 

If  an  electronic  medallion  program 
administered  by  NYSE,  STAMP,  or 
SEMP  is  not  in  effect  or  it  has  not  been 
approved  by  the  DRS  Committee, 
references  in  DTC's  procedures  will  be 
modified  to  reflect  the  existence  of  the 
screen  indemnity  rather  than  an 
electronic  medallion. 

Participants  will  be  able  to  access 
Profile  via  PTS  by  CUSIP  number  to 
view  the  status  of  all  Profile  instructions 
submitted  to  DRS  limited  participants 
for  processing.  DRS  limited  participants 
will  indicate  whether  a  transaction  is 
approved  or  rejected.  Profile  will 
provide  an  aging  status  of  up  to  thirty 
business  days  for  all  unapproved 
instructions  in  an  effort  to  avoid 
duplicate  submissions. 

If  a  participant  submits  an  instruction 
for  the  movement  of  an  investor's  share 
position  and  the  DRS  limited 
participant  approves  the  move,  the  DRS 
hmited  participant  will  process  the 
instruction  through  the  DRS  limited 
participant's  Limited  Participant 
Accoimt  utilizing  the  DRS  deliver  order 
with  a  designated  reason  code. 
Similarly,  all  rejected  instructions  will 
have  reject  reason  codes  that  will 
indicate  the  reason  for  the  project. 

Under  the  proposed  rule  change,  a 
DRS  limited  participant  may  also 
submit  a  Profile  instruction  requesting 
the  movement  of  an  investor's  DRS 
position  from  the  investor's  broker- 
dealer's  participant  account  at  DTC  to  a 
DRS  limited  participant's  Limited 
Account.  If  the  participant  approves  the 
move,  then  a  withdrawal  by  transfer 
("WT")  must  be  submitted  using  the 
"S"  indicator  for  a  DRS  withdrawal.^ 
This  withdrawal  will  move  the  share 
position  from  the  participant's  account 
at  DTC  to  the  DRS  limited  participant's 
Limited  Participant  Account  at  DTC. 
DTC  contemplates  that  these  Profile 
instructions  will  be  covered  by  an 
electronic  medallion  indemnification 
analogous  to  the  electronic  medallion 
program  described  above. 

The  electronic  medallion  program 
described  in  the  preceding  paragraph 
will  not  be  in  effect  as  part  of  DRS  until 
such  time  as  the  NYSE.  STAMP,  or 
SEMP  adopts  such  a  progrcun,  the  DRS 
Committee  approves  the  program,  and 
the  program  is  in  effect.  Until  that  time, 
a  DRS  limited  participant  submitting  a 
Profile  instruction  to  a  participant  will 
agree  to  a  PTS  screen  indemnity 
substantially  in  the  following  form: 


'An  "S"  indicator  is  a  code  that  instructs  the  DRS 
limited  participant  to  establish  a  DRS  account  for 
the  investor. 
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(1)  Transfer  agent  represents  that  it 
has  the  authority  and  consent  for  the 
request  appearing  on  the  following 
screen  from  either  (a)  the  registered 
owner  on  the  transfer  agent's  records  or 
(b)  a  third  party  who  has  actual 
authority  to  act  on  behalf  of  the 
registered  owner  on  the  transfer  agent's 
records,  and  that  all  information  shown 
is  accurate  and  complete,  except  that, 
with  respect  to  the  taxpayer 
identification  number  included  in  such 
information,  to  the  best  knowledge  of 
transfer  agent,  such  information  is 
accurate  and  complete;  and 

(2)  Transfer  agent  indemnifies  the 
participant  and  its  respective  officers, 
directors,  shareholders,  employees, 
agents,  representatives,  subsidiaries, 
parents,  affiliates,  successors  and 
assigns  against  any  breach  of  such 
representations  in  connection  with  the 
transaction  that  is  the  subject  of  such 
request. 

If  the  electronic  medallion  program 
administered  by  NYSE,  STAMP,  or 
SEMP  is  not  in  effect  or  it  has  not  been 
approved  by  the  DRS  Committee, 
references  in  DTC's  procedures  will  be 
modified  to  reflect  the  existence  of  the 
screen  indemnity  rather  than  an 
electronic  medallion. 

DTC  proposes  to  charge  participants  a 
fee  of  31  cents  for  each  instruction 
submitted  through  Profile  initiating  a 
DRS  share  movement  or  appending 
information  to  an  investor's  DRS 
account,  and  charge  the  DRS  limited 
participant  receiving  the  instruction  a 
fee  of  9  cents  for  that  transactions.^  DTC 
also  proposes  to  charge  DRS  limited 
participants  a  fee  of  40  cents  for  each 
instruction  submitted  through  Profile 
initiating  a  DRS  share  movement.^ 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
DTC  since  the  proposed  rule  change 
will  provide  participants  more  efficient 
use  of  DRS.  The  proposed  rule  change 
will  be  implemented  consistently  with 
the  safeguarding  of  securities  and  funds 
in  DTC's  custody  or  control  or  for  which 
it  is  responsible  since  the  operation  of 
DRS,  as  modified  by  the  proposed  rule 
change,  will  be  similar  to  the  current 
operation  of  the  function. 


8  The  STA  representatives  on  the  DRS  Committee 
requested  that  DTC  develop  CCF  capability  in  DRS 
for  transfer  agents.  The  DRS  Committee  approved 
the  9  cent  fee  to  reimburse  DTC  far  the  cost  of 
systems  development  to  accommodate  the  STA 
request. 

8  In  this  type  of  transaction,  there  is  no  CCF 
development  fee,  as  no  CCF  development  was 
requested.  Participants  bear  a  fee  for  WT 
instructions  when  a  share  position  is  moved  to  a 
DRS  limited  participant's  Limited  Participant 
Account. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
developed  through  discussions  with 
several  participants  and  DRS  limited 
participants.  Written  comments  from 
participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  the  proposed  rule 
change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  2054^-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  section  553,  will 
be  available  for  inspection  and  copying 
in  the  Conmiission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-99-04  and 
should  be  submitted  by  April  5,  2000. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  00-6314  Filed  3-14-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42497;  File  No.  SR-Phlx- 
00-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Registration  and  Annual 
Fees  for  Off-Floor  Traders 

March  6,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  herebv  given  that  on  February 
7.  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  designated  this 
proposal  as  one  establishing  or  changing 
a  due,  fee,  or  other  charge  imposed  by 
the  Phlx  under  Section  19(b)(3)(A)(ii)  of 
the  Act,3  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
require  all  current  and  future  off-floor 
traders  to  pay  an  initial  registration  fee 
and  an  annual  fee  thereafter  of 
$1,000.00  for  all  off-floor  traders 
registered  as  of  April  1  of  each  year."* 

Specifically,  the  Exchange  seeks  to 
require  associated  persons  of  member 
organizations  for  which  the  Exchange  is 
the  Designated  Examining  Authority 


>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'15  U.S.C.  78s(b)(3)(A)(ii). 

*  The  Phlx  states  that  their  Examinations 
Department  checks  the  member  firms  on  a  monthly 
basis  to  determine  the  number  of  traders  to  whom 
these  fees  apply.  The  Phlx.  in  turn,  bills  the 
member  firm  an  amount  based  on  the  number  of 
traders  who  are  new  registrants.  See  telephone 
conversation  of  March  6.  2000.  between  Richard  S. 
Rudolph,  Counsel,  Phlx.  and  loseph  P.  Morra. 
Attorney.  SEC. 
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("DEA"),  but  wh(  are  not  themselves 
Exchange  members,  who  engage  in 
proprietary  tradii  g  of  equities  and 
options,  includin ;,  but  not  hmited  to, 
persons  who  exec  ute  such  trades  or 
make  trading  dec  sions  with  respect  to 
such  trades,  to  pa  y  an  increased 
$1,000.00  registration  fee  and  thereafter 
an  increased  annual  fee  of  $1,000.00. 
The  proposed  inc  reases  would  apply  to 
those  persons  wh  o  are  not  Exchange 
members  register  (d  in  a  trading  capacity 
on  the  floor  of  th(  •■  Exchange.  The 
proposed  increasi  !s  in  the  registration 
and  annual  fee  ai  3  to  be  effective  as  of 
March  1,2000. 

The  text  of  the  jroposed  change  to  the 
Phlx  fee  schedule  is  available  at  the 
Phlx  and  at  the  Cpnmiission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fi  ir,  the  Proposed  Rule 
Change 

In  its  filing  wit  i  the  Commission,  the 
Exchange  indud(  id  statements 
concerning  the  pi  u-pose  of  and  basis  for 
the  proposed  ruh  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  chinge.  The  text  of  these 
statements  may  b  e  examined  at  the 
places  specified  i  n  Item  FV  below.  The 
Exchange  has  pre  pared  summaries,  set 


forth  in  Sections 


\.  B,  and  C  below,  of 


the  most  significi  nt  aspects  of  such 
statements. 


or, 


trade  rs 


a  ted 


A.  Self-Regulatof^ 
Statement  of  the 
Statutory  Basis  fi 
Change 

1.  Purpose 

The  proposed 
Phlx's  fee  schedijle 
annual  fee  to  $1 
proprietary 
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aimual  fee  of 
registration  fee 
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engaging  in  trading 
the  Exchange. 


1  ule  change  amends  the 

to  increase  the 
1 100.00  for  registered 
i.e.,  persons  who  are 
with  member 
which  the  Exchange  is 
are  not  themselves 
,  who  engage  in 
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a  Form  U^  and  a 
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pletion  of  the  Uniform 
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$200.00  and  an 
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future.  The  payment 
nitial  registration  fee  of 
prerequisite  to 
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All  such  persons  who  are  registered 
with  the  Exchange  as  of  April  1st,  of 
each  year  will  be  assessed  an  annual  fee 
of  $1,000.00.  The  fees  are  proposed  to 
be  increased  from  $200.00  in 
recognition  of  the  increased  costs  of 
administration  that  the  Exchange  has 
been  and  will  be  incurring.  The 
Exchange  has  experienced  increased 
administration  costs  incurred  in 
conducting  background  checks  on  the 
individuals  to  whom  the  fees  apply; 
processing  of  forms;  fingerprint  charges; 
requests  for  disciplinary  history  of  all 
current  and  future  off-floor  traders  to 
the  Central  Registration  Depository;  as 
well  as  conducting  on-site  examinations 
of  the  home  and  branch  offices  of  the 
various  member  firms  with  which  off- 
floor  traders  associate.  During  the 
course  of  1999,  the  Exchange 
experienced  an  increase  in  the  number 
of  member  organizations  utilizing  off- 
floor  traders  who  would  be  subject  to 
the  increased  annual  charge. 
Additionally,  the  Exchange  undertook 
increased  administrative  and  regulatory 
responsibilities  associated  with  such 
member  organizations  and  their  off-floor 
traders,  including  scheduling  more 
frequent  compUance  inspections. 

2.  Statutory  Basis. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(4),  in  that 
it  provides  for  the  equitable  allocation 
of  resasonable  dues,  fees  and  other 
charges  among  its  members  and  other 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A){ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,**  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 


chcmge,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  ^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
Mo-itten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-Phlx  00-09,  and  should  be 
submitted  by  April  5?  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  00-6315  Filed  3-14-00;  8:45  am) 

BILLING  CODE  8010-01 -M 


5  15  U.S.C.  78s(b)(3)(A)(ii). 
'>17CFR240.19b-^(0(2). 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  #3246  (Amendment 
#1)1 

Commonwealth  of  Kentucky 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  March  2, 
2000.  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  February  18,  2000  and 
continuing  through  March  2,  2000. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 


'  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

»17CFR200.30-3(a)(12). 
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April  28,  2000  and  for  economic  injury 
the  deadline  is  November  28,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  March  7,  2000. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  00-6351  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  8025-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3246] 

Commonwealth  of  Kentucky 

As  a  result  of  the  President's  major 
disaster  declaration  on  February  28, 
2000, 1  find  that  Bath,  Boyd,  Carter, 
Fleming,  Greenup,  Lewis,  Mason, 
Nicholas,  Robertson,  and  Rowan 
Counties  in  the  Commonwealth  of 
Kentucky  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  beginning  on  February  18,  2000 
and  continuing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  April  28,  2000  and  for 
economic  injury  until  the  close  of 
business  on  November  28,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations: 

Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Boiubon, 
Bracken,  Elliott,  Harrison,  Lawrence, 
Menifee,  Montgomery,  and  Morgan 
Counties  in  Kentucky  and  Adams, 
Brown,  Lawrence,  and  Scioto  Counties 
in  Ohio. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH 

CREDIT  AVAILABLE 

ELSEWHERE  

7.625 

HOMEOWNERS  WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

3.812 

BUSINESSES  WITH  CRED- 

IT AVAILABLE  ELSE- 

WHERE   

8.000 

BUSINESSES  AND  NON- 

PROFIT ORGANIZATIONS 

WITHOUT  CREDIT  AVAIL- 

ABLE ELSEWHERE 

4.000 

Percent 

OTHERS  (INCLUDING  NON- 

PROFIT ORGANIZA- 

TIONS) WITH  CREDIT 

AVAILABLE  ELSEWHERE 

6.750 

For  Economic  Injury: 

BUSINESSES  AND  SMALL 

AGRICULTURAL  CO- 

OPERATIVES WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

4.000 

Ohio;  and  Fayette  and  Greene  Counties 
in  Pennsylvania. 
The  interest  rates  are: 


The  number  assigned  to  this  disaster 
for  physical  damage  is  324606.  For 
economic  injury  the  numbers  are 
9G8300  for  Kentucky  and  9G8400  for 
Ohio. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  2,  2000. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  00-6352  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  802S-01-P     ' 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3245] 

State  of  West  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  February  28, 
2000,  and  an  amendment  thereto  on  the 
same  date,  I  find  that  the  following 
counties  in  the  State  of  West  Virginia 
constitute  a  disaster  area  due  to 
damages  caused  by  flooding,  severe 
storms,  and  landslides  beginning  on 
February  18,  2000  and  continuing: 
Barbour,  Braxton,  Cabell,  Calhoun, 
Doddridge,  Gilmer,  Harrison,  Jackson, 
Kanawha,  Lewis,  Lincoln,  Marion, 
Mason,  Monongalia,  Putnam,  Ritchie, 
Roane,  Tyler,  Upshur,  Wetzel,  and  Wirt. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
April  28,  2000,  and  for  loans  for 
economic  injury  imtil  the  close  of 
business  on  November  28,  2000  at  the 
address  listed  below  or  other  locally 
annoimced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office  360  Rainbow  Blvd.,  South.  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Boone,  Clay, 
Fayette,  Logan,  Marshall,  Mingo, 
Nicholas,  Pleasants,  Preston,  Raleigh, 
Randolph,  Taylor,  Tucker,  Wayne, 
Webster,  and  Wood  Counties  in  West 
Virginia;  Gallia,  Lawrence,  Meigs, 
Monroe,  and  Washington  Counties  in 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH 

CREDIT  AVAILABLE 

ELSEWHERE  

7.625 

HOMEOWNERS  WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

3.812 

BUSINESSES  WITH  CRED- 

IT AVAILABLE  ELSE- 

WHERE   

8000 

BUSINESSES  AND  NON- 

PROFIT ORGANIZATIONS 

WITHOUT  CREDIT  AVAIL- 

ABLE ELSEWHERE 

4000 

OTHERS  (INCLUDING  NON- 

PROFIT ORGANIZA- 

TIONS) WITH  CREDIT 

AVAILABLE  ELSEWHERE 

6.750 

For  Economic  Injury; 

BUSINESSES  AND  SMALL 

AGRICULTURAL  CO- 

OPERATIVES WITHOUT 

CREDIT  AVAILABLE 

ELSEWHERE  

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  324506.  For 
economic  injury  the  numbers  are 
9G8000  for  West  Virginia,  9G8100  for 
Ohio,  and  9G8200  for  Peimsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  2.  2000. 

Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc,  00-6350  Filed  3-14-00;  8:45  am] 

BtLUNG  CODE  8025-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3255] 

Bureau  of  Economic  and  Business 
Affairs;  Finding  of  No  Significant 
Impact:  Dakota  Gasification  Company 
at  Bismarck,  North  Dakota 

agency:  Department  of  State. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to  an 
application  to  construct,  operate  and 
maintain  a  pipeline  to  transport  carbon 
dioxide  across  the  U.S.-Canada  border. 

SUMMARY:  The  Department  of  State  has 
conducted  an  environmental  assessment 
of  the  proposed  construction  by  Dakota 
Gasification  Company  of  a  pipeline  for 
the  transport  of  carbon  dioxide  crossing 
the  international  boundary  near  Crosby, 
North  Dakota.  In  the  course  of  the 
Department  of  State's  review  of  the 
Environmental  Assessment,  the 
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FOR  FURTHER 
PIPELINE  PERMIT 

Bill  Memler, 
Energy  Policy 
Department  of 
20520. (202) 
SUPPLEMENTARY 
Gasification 
formed  under  t 
North  Dakota, 
business  in  Bis 
July  7,  1999. 
published  a 
Presidential 
Register.  No 
received  and  c 
expressed  no  o 
permit.  A  findi 
impact  is  ado 
environmenta 
not  be  preparer 

Dated:  March 
Peter  E.  Bass, 

Deputy  Assistant\Secretary 
Energy,  and  Compiodities 
[FR  Doc:.  00-641 
BILLING  CODE  4710-1)7-0 
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DEPARTMENH 

[Public  Notice 

Universal  Postal 
AGENCY:  Departm 
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•I  (quested  to  provide 
infor  nation  on  the  issues  of 
j  ustice  and  alternative 
A  number  of  the  other 
agencies  involved  in 

also  requested 
ation.  Dakota 
Coiipany  provided  this 

has  been  included  in 
assessment  package, 
may  be  viewed  upon 
Clffice  of  International 
Con  imodity  Policy  at  the 
State. 

information,  the 
5  tate  has  concluded  that 
Pr  3sidential  Permit 
construction  of  the  pipeline 
ignificant  effect  on  the 
and  wildlife,  water 
use,  air  quality  and 
on  within  the  United 
^  this  conclusion,  the 
J  tate  considered  several 
nc  luding  a  no-action 
a  xordance  with  the 
Environmental  Policy  Act.  42 
et  seq..  Council  on 
Quality  Regulations,  40 
1508.13  and 
^tate  Regulations.  22  CFR 
ital  impact 
be  prepared. 
INfjORMATION  ON  THE 

APPLICATION,  CONTACT: 

of  International 
oom  3535,  U.S. 
:ate,  Washington,  DC, 


ACTION:  Notice  of  briefing. 


INFORMATION:  Dakota 


any  is  a  corporation 
e  laws  of  the  State  of 
ith  its  principal  place  of 
1  narck.  North  Dakota.  On 
Department  of  State 
Nojice  of  Application  for  a 
Peimit  in  the  Federal 
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position  to  issuing  the 
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2000. 
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OF  STATE 


Union  Reform  Survey 

ent  of  State. 


The  Department  of  State  will  host  a 
briefing  on  Wednesday,  April  19,  2000, 
to  discuss  matters  related  to  its  on-going 
participation  in  the  work  of  the 
Universal  Postal  Union  (UPU). 

Within  the  UPU,  a  "High  Level  Group 
on  the  Future  Development  of  the  UPU" 
is  reviewing  various  reform  initiatives. 
The  Group  has  created  a  questionnaire 
to  solicit  the  individual  opinions  of 
"stakeholders"  in  UPU  operations.  This 
questionnaire  was  sent  to  about  30 
government  and  private  sector  agencies 
in  the  United  States,  with  the  request 
that  the  responses  be  returned  to  the 
UPU  by  March  30.  2000. 

The  central  purpose  of  this  briefing 
will  be  to  discuss  with  the  U.S. 
stakeholders  the  variety  of  opinions  of 
the  UPU  that  have  been  expressed, 
especially  in  the  context  of  responses  to 
the  UPU  questionneure.  This  briefing 
will  also  provide  information  on  other 
aspects  of  the  High  Level  Group's  work, 
the  March  9  Congressional  hearing  on 
international  postal  policy,  and  the 
recent  GAO  report  on  this  issue.  The 
briefing  will  be  chaired  by  Ambassador 
E.  Michael  Southwick  of  the  Department 
of  State. 

The  briefing  will  be  held  from  2:00 
pm  until  approximately  4:00  pm,  on 
April  19,  2000.  in  Room  1207  of  the 
Department  of  State.  2201  C  Street,  NW, 
Washington,  DC.  The  briefing  will  be 
open  to  the  public  up  to  the  capacity  of 
the  meeting  room. 

Entry  to  the  Department  of  State 
building  is  controlled  and  will  be 
facilitated  by  advance  arrangements.  In 
order  to  arrange  admittance,  persons 
desiring  to  attend  the  briefing  should, 
no  later  than  noon  on  April  18,  2000, 
notify  the  Office  of  Technical  and 
Specialized  Agencies,  Bureau  of 
International  Organization  Affairs, 
Department  of  State,  preferably  by  fax, 
providing  the  name  of  the  meeting  and 
the  individual's  name.  Social  Security 
number,  date  of  birth,  professional 
affiliation,  address  and  telephone 
number.  The  fax  number  to  use  is  (202) 
647-8902.  Voice  telephone  is  (202)  647- 
2752.  This  request  applies  to  both 
government  and  non-government 
individuals. 

All  attendees  must  use  the 
Department  of  State  diplomatic  entrance 
at  22nd  and  C  Streets,  NW.  One  of  the 
following  means  of  identification  will 
be  required  for  admittance:  any  U.S. 
driver's  license  with  photo,  a  passport, 
or  any  U.S.  Government  agency 
identification  card.  Questions 
concerning  the  briefing  may  be  directed 
to  Mr.  Neil  Boyer  at  (202)  647-2752. 


Dated:  March  7,  2000. 
Lynne  Lambert, 

Director.  Office  of  Technical  and  Specialized 
Agencies.  Bureau  of  International 
Organization  Affairs.  Department  of  State. 
|FR  Doc.  00-6408  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  4710-19-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  Pike 
County,  KY  and  Mingo  County,  WV 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Pike  County,  Kentucky  and  Mingo 
County,  West  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  Story,  Division  Administrator, 
Federal  Highway  Administration,  330 
West  Broadway,  Frankfort.  Kentucky. 
40601,  (502)  223-6721,  e-mail: 
Jesse. stor\@fhwa.dot.gov;  or  John 
Bowlin,  Project  Manager,  Kentucky 
Transportation  Cabinet,  District  12 
Pikeville,  P.O.  Box  2468,  Pikeville, 
Kentucky,  41502,  (606)  785-9466,  e- 
mail:  jbowlin@mail.k\'tc. state. ky. us. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at  http://www.access.gpo.gov.nara. 

Background 

The  FHWA,  in  cooperation  with  the 
Kentucky  Transportation  Cabinet 
(KYTC)  and  the  West  Virginia  Division 
of  Highways  (WVDOH),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposed  highway  project  to 
construct  a  segment  of  Interstate 
Highway  1-66  (Transamerica 
Transportation  Corridor)  between 
western  Pike  County,  Kentucky  and 
eastern  Mingo  County,  West  Virginia. 
The  proposed  project  would  involve  the 
construction  of  a  4-line,  controlled 
access  highway  on  new  location 
between  US  23/119  southwest  of 
Pikeville,  Kentucky  to  the  proposed 
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Interstate  Highway  1-73  (King  Coal 
Highway)  in  Mingo  County,  West 
Virginia.  The  proposed  project  is 
approximately  30  miles  (48  kilometers) 
in  length.  This  Interstate  highway 
construction  project  is  considered 
necessary  to  improve  and  promote 
economic  development  opportimities  in 
a  severely  depressed  area  of  Appalachia, 
improve  regional  accessibility  and  east- 
west  National  Highway  System 
connectivity,  reduce  travel  time  and 
distance,  improve  highway  safety  for  the 
traveling  public,  increase  tourism,  and 
provide  for  National  defense  objectives 
throughout  the  region. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2)  using 
alternate  travel  modes;  and  (3) 
constructing  a  4-lane,  controlled  access 
highway  on  new  location.  Incorporated 
into  and  studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade,  typical  sections,  and  alignments. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  cind  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  proposal  during  the 
previous  project  plarming  phase.  Project 
scoping  meetings  will  be  held  in  the 
project  area  in  the  Spring  of  2000  and 
a  series  of  public  meetings  and  public 
hearings  will  be  held  in  conjunction 
with  preliminary  design  and  EIS  phase 
ac:tivities.  Public  notice  of  the  time  and 
place  of  all  public  meetings  and 
hearings  will  be  given  in  accordance 
with  FHWA,  KYTC,  and  WVDOH 
policies  and  regulations.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  iiivited  from  all  interested  parties. 
Comments  or  questions  concerning  this 


proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.)  (23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  March  9,  2000. 
lesse  A.  Story, 

Kentucky  Division  Administrator,  Frankfort. 
[FR  Doc.  00-6334  Filed  3-14-00;  8:45  am] 
BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6269;  Notice  2] 

IMPCO  Technologies;  Grant  of 
Application  for  Decision  of 
inconsequential  Noncompliance 

IMPCO  Technologies  (IMPCO),  of 
Irvine,  California,  has  determined  that  a 
number  of  model  year  (MY)  1997  and 
(MY)  1998  bi-fueled  compressed  natural 
gas  (CNG)  Chevrolet/GMC  C2500  and 
Sierra  model  pickup  trucks  that  it 
altered  do  not  meet  the  requirements  of 
S5.3  and  S5.4  of  49  CFR  571.303, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  303,  "Fuel  System 
Integrity  of  Compressed  Natural  Gas 
Vehicles."  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  October  7,  1999,  in  the 
Federal  Register  (64  FR  54726).  NHTSA 
received  one  comment  from  General 
Motors  Corporation  (CM)  during  the  30- 
day  comment  period.  GM  agreed  with 


IMPCO  that  the  labels  and  owner's 
manual  supplement  information 
provided  with  the  vehicles  were 
responsive  to  and  consistent  with  the 
rationale  and  intent  of  FMVSS  No.  303. 

FMVSS  No.  303,  S5.3,  requires  that 
CNG  vehicles  shall  be  permanently 
labeled,  near  the  vehicle  refueling 
connection,  with  the  information 
specified  in  S5.3.1  and  S5.3.2. 

S5.3.1  requires  the  statement: 

"Service  pressure kPa 

( psig),"  and  S5.3.2  requires 

the  statement  "See  instructions  on  fuel 
container  for  inspection  and  service 
life.' 

S5.4  requires  that,  when  a  motor 
vehicle  is  delivered  to  the  first 
purciiaser,  for  purposes  other  than 
resale,  the  manufacrturer  shall  provide 
the  purchaser  with  a  written  statement 
of  the  information  in  S5.3.1  and  S5.3.2 
in  the  owner's  manual,  or,  if  there  is  no 
owner's  manual,  on  a  one-page 
document. 

IMPCO  notified  the  National  Highway 
Traffic  Safety  Achninistration  that  it 
altered  400  MY  1997  and  285  MY  1998 
Chevrolet/GMC  C2500  and  Sierra  model 
pickup  trucks  that  did  not  fully  comply 
with  the  labeling  requirements  specified 
in  49  CFR  571.303.  IMPCO  stated  that, 
as  altered,  the  noncompliance  consists 
of  deviations  from  the  wording  required 
on  the  CNG  vehicle  label  and  in  the 
owner's  manual. 

IMPCO  explained  that  an  out-of-date 
version  of  FMVSS  No.  303,  which  did 
not  contain  specific  requirements,  was 
used  by  the  supplier  that  prepared  the 
label  and  owner's  manual  supplement. 
As  a  result,  the  CNG  vehicle  label 
applied  near  the  refueling  connection, 
and  the  owner's  manual  for  the  subjec:t 
vehicles,  did  not  contain  the  exact 
statements  required  by  FMVSS  No.  303, 
S5.3  and  S5.4. 

The  required  words  and  actual  words 
used  by  IMPCO  are  shown  as  follows: 


FMVSS 
paragraph 

Required  label  wording 

1997  and  1998  bi-fuel  truck  label  wording 

85  3  1 

SERVICE  PRESSURE  24820  kPa  (3600  psig)  

3600  PSI  SYSTEM  OPERATING  PRESSURE 

S5.3.2 

SEE  INSTRUCTIONS  ON  FUEL  CONTAINER  FOR  INSPEC- 
TION AND  SERVICE  LIFE. 

SEE    CNG    OWNERS    MANUAL    SUPPLEMENT    FOR    FUEL 
TANK  SERVICE  LIFE. 

FMVSS 
paragraph 

Required  owner's  manual  wording 

CNG  truck  owner's  manual  wording 

1997 

manual 

1998 
manual 

1 

S5.4 ,...:.... 

SERVICE    PRESSURE    24820    kPa    (3600 

psig). 

This  system  operates  at  pressures  up  to  3600  PSI  (24.8 

MPa).  (p.  iv). 
The  CNG  fuel  system  is  designed  to  use  a  fill  pressure  of 

3,600  psi  (24.8  Mpa)  at  70='F  (21=0)  (P  6-3). 
13.2  gallons  (equivalent)  (50  L)  at  3600  psi  (24.8  Mpa)  and 

70=F(21°C)  (page  6-6). 
13  GGE  (Gasoline  Gallon  Equivalent)  (49  L)  at  3600  psi 

(24.8  Mpa)  and  70°F  (21  °C).  (page  6-6). 
3600  PSI  SYSTEM  PRESSURE  (page  7-7)  

X 

X 
X 

X 

X 

X 

X 
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FMVSS 
Paragraph 


S5.4 


Required  owner's  manual  wording 


SEE  INSTRUCTIONS  ON  FUEL  CON- 
TAINER FOR  INSPECTION  AND  SERV- 
10  :  LIFE. 
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CNG  truck  owner's  manual  wording 


A  trained  technician  must  remove  the  tanl<  cover  and 
perfrom  a  CNG  fuel  tank  and  mounting  bracket  inspec- 
tion every  three  years  or  36,000  miles  (60,000  km) 
whichever  comes  first.  (Page  7-6). 

The  CNG  fuel  tank  has  a  sen/k;e  life  of  1 5  years.  After  the 
tank  expiration  date,  the  tank  must  be  replaced  by  an  au- 
thorized GM  dealer.  (Page  7-7). 

This  (expiration)  date  is  listed  on  the  fuel  tank  and  the  fuel 
tank  cover  label.  (Page  7-7). 

This  (expiration)  date  is  listed  on  the  fuel  tank  and  the  fuel 
tank,  the  fuel  fill  door  label  and  the  under-hood  bi-fuel  in- 
fomriation  label.  (Page  7-7). 

CNG  Fuel  Tank  Inspection  Record  (page  7-8)  


1997 
manual 


1998 
manual 


IMPCO  suppo  -ted  its  application  with 
the  following  ar]  juments: 

IMPCO  believ  !s  that  the  labels  and 
supplement 
information  pre  'ided  with  these 
vehicles  are  resj  onsive  and  consistent 

e  and  intent  of  the 
requirements,  e>  en  though  the  exact 
words  required  »y  the  standard  are  not 
labels  and  the  owmer's 
manual  supplen  ent  provide  equivalent 
information  reqi  ired  by  FMVSS  303, 
S5.3  and  S5.4.  T  le  CNG  refueling  valve 
label  clearly  stal  bs  the  operating 
pressure  and  ref  ;rs  the  user  to  the 

for  information  about 
Both  the  refueling 
valve  and  the  ui  der-hood  labels  include 
the  service  expii  ation  date  and  the 

ndicates  the  service 
life,  inspection  information,  and 
provide  a  form  1 3  record  the  expiration 
date. 

Virtually  all  CJNG  refueling  stations 
incorporate  an  overfill  protection 
system.  Granted  a  few  CNG  fill  stations 
exist  that  are  ca  (able  of  providing  a  fill 
greater  than  3,0(  0  psi,  however,  the 
vehicle  fill  valv(  is  designed  to  be 
incompatible  wi  th  fill  stations  that  have 
a  fill  pressure  gi  eater  than  the  vehicle's 
rated  service  pn  ssure.  For  example,  a 
vehicle  with  a  fi  1  valve  rated  at  3,600 
psi  would  be  ca  )able  of  filling  at  a 
3,600.  3,000  or  :  ,400  psi  fill  station. 
However,  it  woi  Id  be  incapable  of 
filling  at  a  5,00C  psi  fill  station. 

Also,  the  sub)  jct  vehicles  are 
equipped  with  £  CNG  container 
validated  up  to  !00  percent  of  the 
service  pressure  without  leakage  as 
required  by  FM  ^SS  304,  S7.2.2  for  ^ch 
containers.  Thu  .  even  in  the  unlikely 
event  of  an  over  ill,  the  CNG  containers 
are  designed  to  jrovide  adequate 
protection.  IMP  ]0  has  not  received  any 
reports  of  injuri  ;s  or  property  damage 
associated  with  overfilling  of  these 
vehicles  and  be  ieves  it  is  extremely 
remote  that  thes  e  deviations  from 
FMVSS  303  lab(  i\  and  owner's  manual 


requirements  could  contribute  to  an 
injury  or  property  damage  incident. 

For  all  of  these  reasons,  IMPCO 
believes  that  this  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  IMPCO  petitions  that  it  be 
exempted  from  the  remedy  and  recall 
provisions  of  the  Motor  Vehicle  Safety 
Act  in  this  case. 

We  have  reviewed  IMPCO's 
arguments.  The  primary  safety  purpose 
of  labeling  requirements  in  FMVSS  No. 
303  is  to  ensure  that  the  vehicle  owner 
is  aware  (1)  of  the  service  pressure 
during  refueling  operations  and  (2)  that 
the  CNG  fuel  container  has  a 
recommended  inspection  period  and  a 
service  life.  NHTSA  concludes  that  the 
labels  and  owner's  manual  supplement 
information  provided  with  these 
vehicles  are  consistent  with  the 
rationale  and  intent  of  the  labeling 
requirements  in  FMVSS  No.  303,  even 
though  the  exact  words  required  by  the 
standard  are  not  used. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  described  above  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  its  application  is  granted, 
and  the  applicant  is  exempted  from 
providing  the  notification  of  the 
noncompliance  that  is  required  by  49 
U.S.C.  30118.  and  from  remedying  the 
noncompliance,  as  required  by  49 
U.S.C.  30120. 

(49  U.S.C.  30118,  30120,  with  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  March  7,  2000. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
(PR  Doc.  00-6061  Filed  3-14-00;  8:45  am] 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20962] 

Tedesco  Family  ESB  Trust-Control- 
Funaway  Tours  of  New  Jersey,  Inc. 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  Tentatively  Approving 

Finance  Application. 

SUMMARY:  Tedesco  Family  ESB  Trust, 
Francis  Tedesco  and  Mark  Tedesco, 
settlers,  of  Hoboken,  NJ  (Tedesco  Trust), 
a  noncarrier,  and  Franmar  Logistics, 
Inc.,  of  Hoboken,  NJ  (Franmar),  its 
noncarrier  subsidiary,  seek  approval 
under  49  U.S.C.  14303(a)  for  their 
control  of  Franmar's  noncarrier 
subsidiary.  Consolidated  Bus  Service, 
Inc.  (Consolidated),  upon 
Consolidated 's  acquisition  of  the 
operating  authority  and  other  property 
of  Funaway  Tours  of  New  Jersey,  Inc., 
of  New  York,  NY  (Funaway),  a  motor 
carrier  of  passengers.  Persons  wishing  to 
oppose  the  application  must  follow  the 
rules  under  49  CFR  1182.5  and  1182.8. 
The  Board  has  tentatively  approved  the 
transaction  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by  May 
1,  2000.  Applicants  may  file  a  reply  by 
May  16,  2000.  If  no  comments  are  filed 
by  May  1,  2000,  this  notice  is  effective 
on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20962  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
comments  to  applicants'  representative: 
Fritz  R.  Kahn,  Suite  750  West,  1100 
New  York  Avenue,  N.W.,  Washington, 
DC  20005-3934. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
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for  the  hearing  impaired:  1-800-877- 
8339.) 

SUPPLEMENTARY  INFORMATION:  Tedesco 
Trust  is  a  noncarrier,  which  directly 
controls  Academy  Bus  Tours,  Inc.  (MC- 
165004)  and  Academy  Lines,  Inc.  (MC- 
106207),  and  which,  through  Franmar, 
controls  Academy  Bus  Tours,  Inc.  (PA) 
(MC-215354),  Academy  Express,  Inc. 
(MC-228481),  Commuter  Bus  Line,  Inc. 
(MC-162133),  and  No.  22  Hillside  Corp. 
(MC-182453).  The  six  carriers 
controlled  directly  or  indirectly  by 
Tedesco  Trust  (which  include  the  four 
carriers  controlled  by  Franmar)  provide 
either  local  commuter  bus  service  and 
other  regular-route  service  or  conduct 
special  or  charter  operations,  or  a 
combination  of  both.  Collectively,  these 
carriers  operate  between  New  York,  NY, 
and  various  points  in  New  Jersey  and 
Pennsylvania. 

Franmar  also  controls  Consolidated,  a 
noncarrier,  which  is  proposing  to 
acquire  the  property  of  Funaway, 
including  its  operating  authority. 
Funaway  holds  federally  issued 
operating  authority  in  Docket  No.  MC- 
174942  authorizing  it  to  provide  regular- 
route  service  between  New  York,  NY, 
and  Atlantic  City,  NJ,  and  to  conduct 
special  and  charter  operations.  Fimaway 
also  holds  New  York  intrastate  authority 
to  conduct  special  and  charter 
operations. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least;  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public; 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  affected  carrier 
employees. 

Applicants  have  submitted  the 
information  required  by  49  CFR  1182.2 
to  demonstrate  that  the  proposed 
acquisition  of  control  is  consistent  with 
the  public  interest  under  49  U.S.C. 
14303(b).  Applicants  state  that  the 
proposed  transaction  will  have  a 
positive  effect  on  the  adequacy  of 
transportation  to  the  public  and  will 
result  in  no  increase  in  fixed  charges,  or 
adversely  impact  the  interests  of  the 
employees.  See  49  CFR  1182.2(a)(7). 
Additional  information  may  be  obtained 
ft-om  the  applicants'  representative. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  eire  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  See  49  CFR 


1182.6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1 .  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
May  1,  2000,  unless  timely  opposing 
conunents  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on;  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration— HMCE-20,  400 
Virginia  Avenue,  S.W.,  Suite  600, 
Washington,  DC  20024;  (2)  the  U.S. 
Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20530; 
and  (3)  the  U.S.  Department  of 
Transportation,  Office  of  the  General 
Counsel.  400  7th  Street,  S.W.. 
Washington,  DC  20590. 

Decided:  March  6,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Ciybum. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-5918  Filed  3-14-O0;  8:45  am] 

BILLING  CODE  491&-00-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  00-18] 

Geographic  Boundaries  of  Customs 
Brokerage,  Cartage,  and  Lighterage 
Districts 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  informs  the 
public  of  the  geographic  areas  covered 
for  purposes  of  customs  broker  permits 
and  for  certain  cartage  and  lighterage 
purposes  where  the  word  "district" 
appears  in  the  Customs  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Grier,  Office  of  Regulations  and  Rulings 
(202) 927-2320. 
SUPPLEMENTARY  INFORMATION: 


Background 

In  Treasury  Decisions  95-77  and  95- 
78  published  in  the  Federal  Register  on 
September  27.  1995,  at  60  FR  50008  and 
60  FR  50020.  respectively.  Customs 
amended  its  regulations  to  reflect  its 
new  organizational  structure. 
Concerning  this  reorganization,  Customs 
pointed  out  that,  although  the  concepts 
of  districts  and  regions  woidd,  for  the 
most  part,  be  eliminated,  they  would 
still  exist  for  certain  limited  purposes 
concerning  customs  broker  permits  and 
cartage  and  lighterage  licensing.  In 
addition,  in  the  same  issue  of  the 
Federal  Register  Customs  published  a 
general  notice  (60  FR  49971)  that 
informed  the  public  of  the  geographic 
areas  covered  for  purposes  of  those 
customs  broker  permit  and  cartage  and 
lighterage  licensing  purposes  where  the 
word  "district"  appears  in  the  Customs 
Regulations.  This  document  republishes 
the  information  contained  in  that  1995 
notice. 

In  the  table  set  forth  below,  which  is 
arranged  alphabetically  by  State  or  other 
geographic  location,  each  of  the  service 
ports  listed  in  the  left  column  represents 
a  "district"  for  purposes  of  §§  111.1  and 
112.1  of  the  Customs  Regulations  (19 
CFR  111.1  and  112.1),  and  the  ports  of 
entry  listed  to  the  right  of  each  service 
port  represent  the  ports  within  that 
"district." 


Service  ports 


Ports  of  entry 


Alabama 


Mobile 


Birmingham 
Gulfport.  MS. 
Huntsville 
Mobile. 
Pascagoula.  MS. 


Alaska 


Anchorage 


Alcan. 

Anchorage 

Dalton  Cache. 

Fairbanks. 

Juneau. 

Ketchikan. 

Sitka 

Skagway. 

Valdez 

Wrangelt 


Arizona 


Nogales 


Douglas. 

Lukeville. 

Naco 

Nogales. 

Phoenix. 

San  Luis. 

Sasabe. 
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Service  ports 


Los  Angeles 


San  Diego. 

Andrade 

Calexico.  .. 
Tecate.. 


San  Francisco. 

Eureka 

Fresno 

Reno.  NV 

San  Francisco-Oak- 
land.. 


Distr  ct  of  Columbia 


Dulles 


Miami 


Savannah 


Honolulu 


Chicago 


Federal  Register /Vol.  65,  No.  51 /Wednesday.  March  15,  2000/Notices 


Ports  of  entry 


Service  ports 


Ports  of  entry 


Sen/ice  ports 


Tucson. 


Louisiana 


Califomia 


New  Orleans 


Los  Angeles-Long 

Beach. 
LAX 

Las  Vegas,  NV. 
Port  Hueneme. 
Port  San  Luis. 


Baton  Rouge. 

Chattanooga,  TN. 

Gramercy. 

Greenville,  MS. 

Knoxville,  TN. 

Lake  Charies. 

Little  Rock-North  Lit- 
tle Rock,  AR. 

Memphis,  TN. 

Morgan  City. 

Nashville,  TN. 

New  Orieans. 

Shreveport-Bossier 
City. 

Vicksburg,  MS. 


Ports  of  entry 


Detroit. 

Grand  Rapids. 
Muskegon. 
Port  Huron. 
Saginaw-Bay  City- 
Flint. 
Sault  Ste.  Marie. 


Minnesota 


Duluth 

Ashland,  Wl. 

Duluth  and  Superior, 

Wl. 

Grand  Portage. 

International  Falls- 

Ranier. 

Minneapolis 

MInneapolis-St.  Paul. 

Maine 


Missouri 


Portland 


Alexandria,  VA. 
Dulles,  VA. 


Florida 


Key  West. 
Miami. 

Port  Everglades. 
West  Palm  Beach. 
Tampa. 
Boca  Grande. 
Femandina  Beach. 
Jacksonville. 
Oriando. 
Panama  City. 
Pensacola. 
Port  Canaveral. 
Port  Manatee 
St.  Petersburg. 
Tampa. 
Georgia 


Bangor. 

Bar  Hartxjr. 

Bath. 

Belfast. 

Bridgewater. 

Calais. 

Eastport. 

Fort  Fairfield 

Fort  Kent. 

Houlton. 

Jackman. 

Jonesport. 

Limestone. 

Madawaska. 

Portland. 

Portsmouth 

Rockland. 

Van  Buren. 

Vanceboro. 


St.  Louis 


Kansas,  City 
St.  Joseph. 
St.  Louis. 
St.  WkJhita. 


NH. 


Maryland 


Baltimore 


Annapolis. 


Baltimore. 
Cambridge. 
Massachusetts 


Montana 

Great  Falls  

Butte. 

Del  Bonita. 

Denver,  CO. 

Eastport,  ID. 

Great  Falls. 

Morgan. 

Opheim. 

Piegan. 

Porthill,  ID. 

Raymond. 

Roosville. 

Salt  Lake  City,  UT. 

Scobey. 

Sweetgrass. 

Turner. 

Whitetail. 

Whitlash. 

Atlanta. 

Brunswick. 

Savannah. 


Hawaii 


Hilo. 

Honolulu. 
Kahului 
Nawilliwili-Port  Allen. 


Illinois 


Chicago. 
Davenport,  lA-Mollne 

and  Rock  Island. 
Des  Moines.  lA. 
Omaha  NE. 
Peoria. 
Rockford. 


Boston  

Boston. 

Bridgeport,  CT. 
Fall  River. 
Gloucester. 
Hartford,  CT. 
Lawrence. 
New  Bedford. 
New  Haven,  CT. 
New  London,  CT. 
Plymouth. 
Salem. 
Springfield. 
Worcester. 

Michigan 


Detroit I  Battle  Creek. 


New  York 

Buffalo  

Buffalo-Niagara  Falls. 

Oswego. 

Rochester. 

Sodus  Point. 

Syracuse. 

Utica. 

Champlain  .... 

Alexandria  Bay. 
Cape  Vincent. 
Champlain-Rouses 

Point. 
Clayton. 
Massena. 
Ogdensburg. 
Trout  River. 

JFK/New  York/New- 

Albany. 

ari<. 

New  Yori</Newark, 

NJ. 

JFK. 

Perth  Amboy,  NJ. 

North  Carolina. 


Charlotte 


Beaufort-Morehead 
City. 
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Service  ports 


Ports  of  entry 


Chartotte. 

Durham. 

Reidsville. 

Wilmington. 

Winston-Salem. 


North  Dakota 

Pembina  .... 

Ambrose. 

Antler. 

Baudette,  MN. 

Cartwry. 

Dunseith. 

Fortuna. 

Hannah. 

Hansboro. 

Maida. 

Neche. 

Noonan. 

Northgate. 

Noyes,  MN. 

Pembina. 

Pinecreek,  MN. 

Portal. 

Roseau,  MN. 

Saries. 

Sherwood. 

St.  John. 

Walhalla. 

Warroad,  MN. 

Westhope 

Sen/ice  ports 

Ports  of  entry 

Fajanjo. 

Guanica. 

Humacao. 

Jobos 

Mayaguez. 

Ponce. 

■ 

San  Juan. 

Rhode  Island 


Providence 


Newport. 
Providence. 


South  Carolina 


Charieston 


Charieston. 
Columbia. 
Georgetown. 
Greenville- 
Spartenburg. 


Texas 


Ohio 


Cleveland 


Ashtabula/Conneaut. 

Cincinnati-Lawrence- 
burg,  IN. 

Cleveland. 

Columbus. 

Dayton. 

Erie,  PA. 

Indianapolis,  IN. 

Louisville,  KY. 

Owensboro,  KY- 
Evansville,  IN. 

Toledo-Sandusky. 


Dallas  

Amarillo. 

Austin. 

Dallas/Fort  Worth. 

Lubbock 

Oklahoma  City,  OK. 

San  Antonio. 

Tulsa,  OK. 

El  Paso 

Albuquerque,  NM. 

Columbus,  NM. 

/ 

El  Paso. 

Fat>ens. 

Presidio. 

Santa  Teresa,  NM. 

Houston 

Houston-Galveston 

Port  Arthur* 

Port  Arthur 

Laredo  

Brownsville. 

Del  Rio. 

Eagle  Pass. 

Hidalgo. 

Laredo. 

Progreso. 

Rio  Grande  City. 

Roma. 

Vermont 


Oregon 

Portland 

Astoria. 
Boise,  ID. 
Coos  Bay. 
Longview. 
Newport. 
Portland 

Pennsylvania 

Philadelphia 

Hamsburg. 
Lehigh  Valley. 
Philadelphia-Chester, 

PA  and  Wilmington, 

DE. 
Pittsburgh. 
Wilkes-Barre/Scran- 

ton. 

St.  Albans 

Beecher  Falls. 

Buriington 

Dert)y  Line 

Highgate  Springs- 

, 

Alburg. 

' 

Norton. 

Richford. 

St.  Albans. 

Virginia 


Norfolk 


Charieston,  WV. 

Front  Royal 

Norfolk-Newport 
News. 

Richmond-Peters- 
burg. 


Puerto  Rico 


Virgin  Islands,  U.S. 


San  Juan I  Aquadilla 


Chariotte  Amalie 


Chartotte  Amalie,  St. 
Thomas. 


Service  ports 


-  Ports  of  entry 


Christiansted.  St. 

Croix. 
Coral  Bay,  St  John. 
Cruz  Bay,  St  John. 
Frederiksted.  St. 

Croix. 


Washington 

Seattle  

Aberdeen. 

Btaine. 

Boundary. 

Danville. 

Ferry. 

Frontier. 

Laurier. 

Lynden. 

Metaline  Falls 

Nighthawk. 

Oroville. 

Point  Rot5erts 

Puget  Sound. 

Spokane 

Sumas. 

Wisconsin 


Milwaukee 


Green  Bay. 

Manitowoc 

Marinette 

Milwaukee. 

Racine. 

Sheboygan 


'  Not  a  Service  Port 

Dated:  March  9,  2000. 
Stuart  P.  Seidel. 

Assistant  Commissioner.  Office  of 

Regulations  and  Rulings. 

[PR  Doc.  00-6263  Filed  3-14-00;  8:45  am] 

BiLUNO  COOE  4«20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds-Terminations: 
Arkwright  IMutual  Insurance  Company 
and  Protection  Mutual  Insurance 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  15  to 
the  Treasury  Department  Circular  570; 
1999  Revision,  published  July  1,  1999, 
at  64  FR  35864. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-7102. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Companies,  under  the 
United  States  Code,  Title  31,  Sections 
9304 — 9308,  to  qualify  as  acceptable 
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bonds  are 
today, 
were  last  listed  as 
sureties  on  Federal  bonds  at 
15868  and  35886.  July 


KS' 


sureties  on  Fed«  ral 
terminated  effeqtive 

The  Compani 
acceptable  sure 
64  FR  on  pages 
1,  1999. 

With  respect 
in  force  with  ab  )ve 
bond-approving 
bonds  run  to  expiration 


b  )nds 


thra 


secure  new 
bonds  should  b« 
Companies. 

In  addition, 
in  nature  shoulc 

The  Circular 
downloaded 
http://www 
index.html.  A 
purchased  from 
Printing  Office 
Service.  Washingt 
(202) 512-1800. 
Circular  from 
stock  number 

Questions 
be  directed  to 
the  Treasury, 
Service,  Financ  al 
Services  Divisiop 
3700  East-West 
Hyattsville.  MD 


any  bonds  ciurently 

listed  companies, 

officers  may  let  such 

and  need  not 

bonlis.  However,  no  new 

accepted  from  these 


Dated:  March  3j20OO. 
Wanda  J.  Rogers, 

Director,  Financic^ 
Division,  Financic  1 
(FR  Doc.  00-^299 
BILUNG  COOe  4810-:S-M 
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s  that  are  continuous 
not  be  renewed, 
^ay  be  viewed  and 
ugh  the  Internet  at 
fmsi  treas.gov/c5  70/ 
copy  may  be 
the  Government 
(JGPO),  Subscription 
on.  DC,  telephone 
When  ordering  the 
use  the  following 
0^8000-00527-6. 
cor  ceming  this  notice  may 

U.S.  Department  of 
Financial  Management 
Accounting  and 
Surety  Bond  Branch, 
^ighway,  Room  6A04, 
20782. 


hird  I 


G'O. 


Accounting  and  Services 
Management  Service. 
Filed  3-14-00;  8:45  am] 


DF  THE  TREASURY 


Surety  Companies  Acceptable  on 
Federal  Bonds-Name  Change: 
Allendale  Mutual  insurance  Company 


AGENCY: 

Fiscal  Service, 
Treasury. 
action:  Notice 


Financ  al  Management  Service, 
)epartment  of  the 


s  Supplement  No.  14  to 
Department  Circular  570; 
)ublished  July  1,  1999. 


summary:  This 
the  Treasury 
1999  Revision 
at  64  FR  35864. 

FOR  FURTHER  INJJORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-7102. 
SUPPLEMENTARY  INFORMATION:  Allendale 
Mutual  Insuran  :e  Company,  a  Rhode 
Island  corporal  on.  has  formally 
changed  its  nar  le  to  Factory  Mutual 
Insurance  Com  >any.  effective  July  1. 
1999.  The  Com  )any  was  last  listed  as  an 
acceptable  sure  y  on  Federal  bonds  at  64 
FR  35865,  July  f.  1999. 

A  Certificate  if  Authority  as  an 
acceptable  sure  y  on  Federal  bonds. 


dated  today,  is  hereby  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  Factory  Mutual 
Insurance  Company,  Johnston,  Rhode 
Island.  This  new  Certificate  replaces  the 
Certificate  of  Authority  issued  to  the 
Company  under  its  former  name.  The 
underwriting  hmitation  of  $114,720,000 
established  for  the  Company  as  of  July 
1. 1999,  remains  imchanged  until  June 
30,  2000. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  aimual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR, 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1,  in  the 
Department  Circular  570,  which 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  aimotate  their  reference 
copies  of  the  Treasiuy  Circular  570, 
1999  Revision,  at  page  35874  to  reflect 
this  change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www. fms.treas.gov/c570/index. html.  A 
hard  copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO), 
Subscription  Service,  Washington,  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  048000-00527- 
6. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  March  3.  2000. 
Wanda  I.  Rogers, 

Director.  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  00-6298  Filed  3-14-00;  8:45  am] 

BILUNG  COOE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal;  Western  Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  13  to 
the  Treasury  Department  Circular  570; 
1999  Revision,  pubhshed  July  1,  1999, 
at  64  FR  35864. 


FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6696. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  Bonds  is  hereby 
issued  to  the  following  company  under 
Sections  9304  and  9308.  Federal  Bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1999  Revision,  on  page  35893  to 
reflect  this  addition: 

Western  Insurance  Company.  Business 
Address:  P.O.  Box  21030,  Reno,  NV 
89515.  Phone:  (775)  829-6650. 

Underwriting  Limitation  bl:  $291,000.  Surety 
Licenses  cl:  NV.  Incorporated  in: 
Nevada. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  Part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www. fms.treas.gov/c570/index.html). 
A  hard  copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO), 
Subscription  Service  Washington,  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  048000-00527- 
6. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway.  Room  6A04. 
Hyattsville,  MD  20782. 

Dated:  March  3.  2000. 
Wanda  J.  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  00-6297  filed  3-14-00;  8:45  am] 

BILLING  CODE  4810-3S-M 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8288-B 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
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burden,  invites  the  general  pubHc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8288-B,  Application  for  Withholding 
Certificate  for  Dispositions  by  Foreign 
Persons  of  U.S.  Real  Property  Interests. 
DATES:  Written  cormnents  should  be 
received  on  or  before  May  15,  2000  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Withholding 
Certificate  for  Dispositions  by  Foreign 
Persons  of  U.S.  Real  Property  Interests. 

OMB  Number:  1545-1060. 

Form  Number:  8288-B. 

Abstract:  Section  1445  of  the  Internal 
Revenue  Code  requires  transferees  to 
withhold  tax  on  the  amount  realized 
from  sales  or  other  dispositions  by 
foreign  persons  of  U.S.  real  property 
interests.  Code  sections  1445(b)  and  (c) 
allow  the  withholding  to  be  reduced  or 
eliminated  under  certain  circumstances. 
Form  8288-B  is  used  to  apply  for  a 
withholding  certificate  from  IRS  to 
reduce  or  eliminate  the  withholding 
required  by  Code  section  1445. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,079. 

Estimated  Time  Per  Respondent:  5  hr., 
5  min. 

Estimated  Total  Annual  Burden 
Hours:  25,852. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 


in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  2.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-6270  Filed  3-14-00;  8:  45  am) 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  8288  and  828a-A 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8288,  U.S.  Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  Interests,  and  Form  8288- 
A,  Statement  of  Withholding  on 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  Interests. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000,  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  Interests  (Form  8288)  and 
Statement  of  Withholding  on 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  Interests  (Form  8288-A). 

OMB  Number:  1545-0902 

Form  Number:  8288  and  8288-A 

Abstract:  Internal  Revenue  Code 
section  1445  requires  transferees  to 
withhold  tax  on  the  amount  realized 
from  sales  or  other  dispositions  by 
foreign  persons  of  U.S.  real  property 
interests.  Form  8288  is  used  to  report 
and  transmit  the  amount  withheld  to  the 
IRS.  Form  8288-A  is  used  by  the  IRS  to 
validate  the  withholding,  and  a  copy  is 
returned  to  the  transferor  for  his  or  her 
use  in  filing  a  tax  return. 

Current  Actions:  An  optional  box  for 
the  phone  number  of  the  buyer  or  other 
transferee  was  added  in  Part  I  and  Part 
II  at  the  request  of  the  FIRPTA  Unit  in 
Philadelphia. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
4,918. 

Estimated  Time  Per  Respondent:  22 
hr..  36  min. 

Estimated  Total  Annual  Burden 
Hours;  111.161. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
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i; 
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matter  of  publi 
invited  on:  (a) 
information  is 
performance  oi 
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information  sh 
(b)  the  accurac; ' 
of  the  burden 
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Approved:  Majr.h  3.  2000. 
Garrick  R.  Sheai 

mS  Reports  Clea 
(FR  Doc.  00-627 
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record.  Comments  are 
'  Vhether  the  collection  of 
lecessary  for  the  proper 
the  functions  of  the 

whether  the 
11  have  practical  utility; 
of  the  agency's  estimate 
the  collection  of 
ways  to  enhance  the 
and  clarity  of  the 
je  collected;  (d)  ways  to 

en  of  the  collection  of 
respondents,  including 
of  automated  collection 
dther  forms  of  information 
(e)  estimates  of  capital 
and  costs  of  operation, 
purchase  of  services 
ion. 


and 


nfo  mat 


vnce  Officer. 
Filed  3-14-00:  8:45  am] 


OF  THE  TREASURY 


Internal  Reven  je  Service 

Proposed  Collection;  Comment 
Request  for  Fqrm  4797 

agency:  Intern  il  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The 

Treasury,  as 
to  reduce 
burden,  invites 
other  Federal 
opportunity  to 
and/or 

collections,  as 
Paperwork 
Public  Law 
3506(c)(2)(A)) 
soliciting 
4797,  Sales  of 


part 


continu  ing 


dates:  Written 
received  on  or 
be  assured  of 
ADDRESSES 
to  Garrick  R. 
Service,  room 
Avenue  NW., 
FOR  FURTHER 
Requests  for 
copies  of  the 
should  be 
(202)  622-386' I 
Service,  room 
Avenue  NW., 


SUPPLEMENTARY 

Title:  Sales 
OMB  Numbhr. 


Department  of  the 
of  its  continuing  effort 
pape  "work  and  respondent 
the  general  public  and 
a  ^encies  to  take  this 
comment  on  proposed 

information 
equired  by  the 
Reduction  Act  of  1995, 
10'-13{44U.S.C. 

Currently,  the  IRS  is 
com^ients  concerning  Form 
lusiness  Property, 
comments  should  be 
DeforeMay  15,2000to 
c  ansideration. 
Di  ect  all  written  comments 
S  lear.  Internal  Revenue 
>244.  1111  Constitution 
Vashington,  DC  20224. 
Ih  FORMATION  CONTACT: 
a(  ditional  information  or 
f(  irm  and  instructions 
directed  to  Martha  R.  Brinson. 
,  Internal  Revenue 
244,  1111  Constitution 
Vashington.  DC  20224. 
INFORMATION: 
Business  Property. 
1545-0184. 


Cifl 


Form  Number:  4797. 

Abstract:  Form  4797  is  used  by 
taxpayers  to  report  sales,  exchanges,  or 
involuntary  conversions  of  assets  used 
in  a  trade  or  business.  It  is  also  used  to 
compute  ordinary  income  from 
recapture  and  the  recapture  of  prior  year 
losses  under  section  1231  of  the  Internal 
Revenue  Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
1,396,388. 

Estimated  Time  Per  Respondent:  59 
hr..  46  min. 

Estimated  Total  Annual  Burden 
Hours.  83,462,111. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  6,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-6272  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4830-01 -p 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8582 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8582.  Passive  Activity  Loss  Limitations. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assurfed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  further  information  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Passive  Activity  Loss 
Limitations. 

OMB  Number:  1545-1008. 

Form  Number:  8582. 

Abstract:  Under  Internal  Revenue 
Code  section  469,  losses  from  passive 
activities,  to  the  extent  that  they  exceed 
income  from  passive  activities,  cannot 
be  deducted  against  nonpassive  income. 
Form  8582  is  used  to  figure  the  passive 
activity  loss  allowed  and  the  loss  to  be 
reported  on  the  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
4,500.000. 

Estimated  Time  Per  Respondent:  4  hr.. 
49  rain. 

Estimated  Total  Annual  Burden 
Hours;  21,660,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  validpMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  6,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  00-6273  Filed  3-14-00;  8:45  am) 

BILLING  CODE  4830-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4506-A 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4506-A,  Request  for  Public  Inspection 
or  Copy  of  Exempt  Organization  Tax 
Form. 


DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Public  Inspection  or 
Copy  of  Exempt  Organization  Tax  Form. 

OMB  Number:  1545-0495 

Form  Number:  4506-A 

Abstract:  Internal  Revenue  Code 
section  6104  states  that  if  an 
organization  described  in  section  501(c) 
or  (d)  is  exempt  from  taxation  imder 
section  501(a)  for  any  taxable  year,  the 
application  for  exemption  is  open  for 
public  inspection.  This  includes  all 
supporting  documents,  any  letter  or 
other  dociunents  issued  by  the  IRS 
concerning  the  application,  and  certain 
annual  returns  of  the  organization.  Form 
4506-A  is  used  to  request  public 
inspection  or  a  copy  of  these 
documents. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  36 
min. 

Estimated  Total  Annual  Burden 
Hours:  12,000 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 


approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  3.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  00-6274  Filed  3-14-00;  8:45  am) 
BCUNG  COOC  4aiM)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5452 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5452,  Corporate  Report  of  Nondividend 
Distributions. 

DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce.  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5244,  1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
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Corporate  Report  of 
DJistributions. 
. 1545-0205. 
5452. 

5452  is  used  by 
report  their  nontaxable 
required  by  Internal 
I  ection  6042(d)(2).  The 
1  ised  by  IRS  to  verify  that 
are  nontaxable  as 


Fom 


Title 
Nondividend 

OMB  Numbe^: 

Form  Numbff 

Abstract: 
corporations  to 
distributions  as 
Revenue  Code 
information  is 
the  distributioi^s 
claimed 

Current  Actions 
being  made  to 

Type  of  Review 
ciurently  apprc  ved 

Affected  Pub 
profit  organizations 

Estimated  Niimber 
1,700 

Estimated 
51  min. 

Estimated 
Hours;  54,145. 

The  following 
of  the  collections 
by  this  notice: 

An  agency 
sponsor,  and  a 
respond  to.  a  collect 
unless  the  cfcll 
displays  a  valic 
Books  or  recorqs 
of  information 
/asTheif^ontenl  s 
'   in  the  administ  "ation 
revenue  law.  O  (nerally 
tax  return  inforpiation 
as  required  by 


:  There  are  no  changes 
form  at  this  time. 
Extension  of  a 
collection. 
ic:  Business  or  other  for- 
and  farms. 
of  Responses: 


Til  ne 


Total 


Per  Response:  31  hrs. 
Annual  Burden 


paragraph  applies  to  all 
of  information  covered 


miy 


not  conduct  or 
jerson  is  not  required  to 
ion  of  information 
^tion  of  information 
OMB  control  number, 
relating  to  a  collection 
:  nust  be  retained  as  long 
may  become  material 
of  any  internal 
tax  returns  and 
are  confidential. 
6  U.S.C.  6103. 


Request  for  Coi  oments 


diag 
hiU 


Comments 
this  notice  will 
included  in  the 
approval.  All 
matter  of  publ 
invited  on:  (a) 
information  is 
performance  of 
agency, inclu 
information  s 
(b)  the  accurac; 
of  the  burden 
information;  (c 
quality,  utility, 
information  to 
minimize  the 
information  on 
through  the  us« 
techniques  or 
technology;  ani  I 
or  start-up  cost  > 
maintenance, 
to  provide 


info  mation. 
Approved:  Ma  ch  7,  2000. 
Garrick  R.  Sheai , 

IRS  Reports  Clea  once 
[FR  Doc.  00-627!  i 


si  bmitted  in  response  to 
be  summarized  and/or 
request  for  OMB 
climments  will  become  a 
record.  Comments  are 
'  Vhether  the  collection  of 
;  lecessary  for  the  proper 
the  functions  of  the 
whether  the 
have  practical  utility; 
of  the  agency's  estimate 
the  collection  of 
ways  to  enhance  the 
and  clarity  of  the 
)e  collected;  (d)  ways  to 
burden  of  the  collection  of 
respondents,  including 
of  automated  collection 
forms  of  information 
(e)  estimates  of  capital 
and  costs  of  operation, 
purchase  of  services 


0 


c  ther : 


and 


Officer. 
Filed  3-14-00;  8:45  am] 


BIUJNG  COOe  4830.  01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8271 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8271,  Investor  Reporting  of  Tax  Shelter 
Registration  Number. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Sheeir,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Investor  Reporting  of  Tax 
Shelter  Registration  Number. 

OMB  Number:  1545-0881. 

Form  A^umber:  8271. 

Abstract:  All  persons  who  are 
claiming  a  deduction,  loss,  credit,  or 
other  tax  benefit,  or  reporting  any 
income  on  their  tax  return  from  a  tax 
shelter  required  to  be  registered  under 
Internal  Revenue  Code  section  6111 
must  report  the  tax  shelter  registration 
number  to  the  IRS.  Form  8271  is  used 
for  this  purpose.  The  IRS  uses  the 
information  provided  on  Form  8271  to 
identify  the  tax  shelter  from  which  the 
benefits  are  claimed  and  to  determine  if 
any  compliance  actions  are  needed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Responses: 
297,500. 


Estimated  Time  Per  Respondent:  41 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  205,275. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  3,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-6276  Filed  3-14-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5213 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
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collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5213,  Election  To  Postpone 
Determination  as  To  Whether  the 
Presumption  Applies  That  an  Activity  Is 
Engaged  in  for  Profit. 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election  To  Postpone 
Determination  as  To  Whether  the 
Presumption  Applies  That  an  Activity  Is 
Engaged  in  for  Profit. 

OMB  Number:  1545-0195. 

Form  iVumber:  5213. 

Abstract:  Section  183  of  the  Internal 
Revenue  Code  allows  taxpayers  to  elect 
to  postpone  a  determination  as  to 
whether  an  activity  is  entered  into  for 
profit  or  is  in  the  nature  of  a 
nondeductible  hobby.  The  election  is 
made  on  Form  5213  and  allows 
taxpayers  5  years  (7  years  for  breeding, 
training,  showing,  or  racing  horses)  to 
show  a  profit  ft-om  an  activity. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
10,730. 

Estimated  Time  Per  Respondent:  46 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,262. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generjilly,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 


be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Approved:  March  6,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  00-6277  Filed  3-14-00;  8:45  am) 
BILUNG  CODE  4830-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8264 

agency:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federcil  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8264,  Application  for  Registration  of  a 
Tax  Shelter. 

DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Registration  of  a 
Tax  Shelter. 

OMB  Number:  1545-0865. 

Form  Numbers:  8264. 

Abstract:  Under  section  6111  of  the 
Internal  Revenue  Code,  organizers  of 
certain  tax  shelters  are  required  to 
register  them  with  the  IRS.  Organizers 
filing  a  properly  completed  Form  8264 
will  receive  a  tax  shelter  registration 
number  from  the  IRS.  They  must  furnish 
the  tax  shelter  registration  number  to 
investors  in  the  tax  shelter,  who  must 
provide  the  number  to  the  IRS  when 
they  report  any  income  or  claim  a 
deduction,  loss,  credit,  or  other  tax 
benefit  derived  from  the  tax  shelter  on 
their  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Numbered  Time  Per 
Respondent:  34  hours,  58  minutes. 

Estimated  Total  Annual  Burden 
Hours:  34,960. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  Mai  ch  7.  2000 
Gairick  R.  Sheai , 

IRS  Reports  Cleai  ance 
(FR  Doc.  00-627( 
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Officer. 
Filed  3-14-00;  8:45  am] 


DEPARTMErfT 


OF  THE  TREASURY 


Internal  Revenue  Service 

Proposed  Collation;  Comment 
Request  for  Fdrm  8827 

AGENCY:  Interniil  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice 
comments. 


md  request  for 


pat 


continu  ng 


summary:  The 
Treasury,  as 
to  reduce 
burden,  invites 
other  Federal 
opportunity  to 
and/or 

collections,  as 
Paperwork 
Public  Law 
3506(c)(2)(A)). 
soliciting 
8827.  Credit  foi 
Tax — Corporal 

DATES:  Written 
received  on  or 
be  assured  of 


)epartment  of  the 
of  its  continuing  effort 
papei  work  and  respondent 
the  general  public  and 
a  ;encies  to  take  this 
:omment  on  proposed 

information 
1  equired  by  the 
Red  action  Act  of  1995, 
104-13  (44  U.S.C. 

"urrently,  the  IRS  is 
comiients  concerning  Form 
Prior  Year  Minimum 


ions. 

comments  should  be 
leforeMay  15,  2000  to 
deration. 


cdnsic 


ADDRESSES 
to  Garrick  R. 
Service,  room 
Avenue  NfW., 


Diifect  all  written  comments 
Si  ear,  Internal  Revenue 
=  244,  1111  Constitution 
V  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Credit  for  Prior  Year  Minimimi 
Tax — Corporations. 

OMB  Number:  1545-1257. 

Form  Number:  8827. 

Abstract:  Internal  Revenue  Code 
Section  53(d),  as  revised,  allows 
corporations  a  minimum  tax  credit 
based  on  the  full  amount  of  alternative 
minimiun  tax  incurred  in  tax  years 
beginning  after  1989,  or  a  carryforward 
for  use  in  a  future  year.  Form  8827  is 
used  by  corporations  to  compute  the 
minimum  tax  credit,  if  any,  for 
alternative  minimum  tax  incurred  in 
prior  tax  years  and  to  compute  any 
minimum  tax  credit  carryforward. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

ESTIMATED  NUMBER  OF  RESPONDENTS: 
25,000. 

Estimated  Time  Per  Respondent:  1  hr. 

Estimated  Total  Annual  Burden 
Hours:  25,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of.the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  1,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-6279  Filed  3-14-00;  8:45  am] 
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DEPARTMENt  OF  THE  INTERIOR 

I 
Minerals  Manigement  Service 

30  CFR  Part  2  )6 
RIN  1010-AC09 

Establishing  ( HI  Value  for  Royalty  Due 
on  Federal  Le  ises 

agency:  Minei  als  Management  Service. 

Interior. 

action:  Final  ilule. 


rej  ardi 


e::i 


summary:  The 
Service  (MMS 
regulations 
royalty  purpo*s 
from  Federal 
the  way  that  o 
length  contrac 
optional  ways 
crude  oil  prod  i 
arm's  length 
arm's-length 
transfers  betwien 
the  way  that  a(  tua 
are  calculated: 
of  "affiliate  " 
decision;  clarify 
binding  value 
adding  specifii ; 
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intended  to 
Federal  oil 
fair  value  and 
improve  the 
EFFECTIVE  DAT^ 
June  1,  2000 
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FOR  FURTHER 

David  S.  Guzy 
Publications 
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phone  (303) 2 
3385,  e-Mail  dkvi 
SUPPLEMENTARY 
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Tschudy  of  th« 
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and  Geoffrey 
Solicitor  in 
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Minerals  Management 
is  amending  its 
ing  valuation,  for 
,  of  crude  oil  produced 
liases.  MMS  is  changing 
I  not  sold  under  an  arm's- 
is  valued;  providing 
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1  transportation  costs 
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i  under  an  arm's-length 
amendments  are 
asf  ure  that  royalties  on 
pro  duction  are  based  on  a 
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This  rule  is  effective 


INFORMATION  CONTACT: 

Chief  Rules  and 

.  Royalty  Management 
s  Management  Service, 

1-3432.  FAX  (303)  231- 
id.guzy@mms.gov. 

INFORMATION:  The 
of  this  final  rule  are 
Hubljard  and  Deborah  Gibbs 
Royalty  Management 
and  Peter  Schaumberg 
Heath  of  the  Office  of  the 
Wi  shington,  DC. 
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value  of  production  for  royalty 
piuposes.  Further,  those  rules  implicitly 
assumed  the  existence  of  a  competitive 
and  transparent  market  at  the  lease  (or 
in  the  field  or  area)  that  could  be  used 
to  determine  the  value  of  production  not 
sold  at  arm's  length. 

Based  on  oin  research,  we  believe  the 
main  general  characteristics  of 
competitive  markets  include:  (1)  A  large 
number  of  sellers,  no  one  of  whom 
commands  a  large  share  of  the  total 
market;  (2)  functional  identity  of 
different  sellers'  products;  (3)  a  large 
enough  number  of  buyers  that  sellers 
and  buyers  do  not  establish  personal 
relationships  with  one  another  and  no 
one  buyer  commands  a  large  share  of 
the  total  market;  cuid  (4)  buyers  who  are 
well  informed  about  the  prices  of 
different  sellers.  In  fact,  the  Federal 
crude  oil  market  today  is  dominated  by 
large  integrated  producers/refiners  who 
do  command  a  large  share  of  the  total 
market.  Further,  because  of  the 
proprietary  nature  of  individual  contract 
sales  of  crude  oil,  clearly  there  is  no 
sharing  of  price  data  at  the  lease,  and 
none  of  the  other  conditions  for  a 
competitive  domestic  oil  market  may 
exist^  The  comments  submitted 
throughout  this  4-plus-year  rulemaking 
effort  did  not  demonstrate  that  as  a 
general  rule  a  competitive  market  exists 
at  the  lease. 

The  overall  lack  of  a  truly  competitive 
market  at  the  lease  has  been 
compounded  by  the  significant  changes 
that  occurred  in  the  domestic  industry 
during  the  1980's  and  early  1990's, 
which  had  a  profound  effect  on  how 
crude  oil  is  marketed  today.  These 
changes  included:  (1)  The  major  oil 
companies'  creation  of  separate  affiliates 
for  production,  marketing  and  refining; 
(2)  overall  decline  in  domestic 
production  and  increased  dependence 
on  foreign  imports  and  influence  of 
international  trading  practices  on 
domestic  supply;  (3)  sharply  increased 
volatility  of  oil  prices  marked  by  the 
price  collapse  in  early  1986  (the  last 
year  in  which  posted  prices  exceeded 
spot  market  prices),  and  the  rapid  rise 
and  decline  in  prices  in  late  1990  and 
early  1991  in  response  to  the  Gulf  War; 
(4)  entry  and  expansion  of  resellers, 
traders,  and  brokers  who  bought, 
transported,  and  sold  domestic  crude 
oil,  taking  advantage  of  pricing  and 
location  discrepancies  in  much  the 
same  way  such  entities  operated  on  the 
international  market;  and  (5) 
development  of  a  futures  market  for 
crude  oil  which  alleviated  many  of  the 
risks  of  spot  trading.  While  many  of 
these  factors  may  be  seen  as  increasing 
the  level  of  competition,  none  of  them 
served  to  increase  the  level  of  price 


transparency  (i.e.,  the  ability  to  discern 
the  prices  actually  paid)  at  the  lease  or 
field  or  to  simplify  application  of  the 
existing  oil  valuation  rules. 

The  1988  rules  placed  heavy 
emphasis  on  posted  prices  as  a  measure 
of  royalty  value,  particularly  when 
valuing  oil  disposed  of  non-arm's-length 
and  under  no-sales  conditions.  Posted 
prices  historically  were  the  primary 
mechanism  for  pricing  domestic  crude 
oil  before  the  1980's.  However,  with  the 
disruption  of  global  petroleiun  supplies 
in  the  1970's  and  decontrol  of  domestic 
crude  oil  prices  in  1981,  the  domestic 
petroleum  industry  began  moving  away 
from  posted  prices  and  towards  the  spot 
and  futures  markets  to  buy  and  sell 
crude  oil.  In  fact,  studies  commissioned 
by  States  and  advice  from  MMS 
consultants  (Innovation  &  Information 
Consultants,  Inc.;  Micronomics,  Inc.; 
Reed  Consulting  Group;  and  Summit 
Resource  Management,  Inc.)  found  that: 
(1)  Sales  prices  often  are  above  posted 
prices  and  are  linked,  in  some  form,  to 
market  prices,  such  as  spot  or  futures, 
prices,  or  represent  premiums  over 
posted  prices;  (2)  major  producers  have 
few  truly  outright  sales;  (3)  most  major 
producers  use  buy/sell  exchanges;  (4) 
there  are  regional  differences  in  the 
domestic  crude  oil  market,  particularly 
on  the  West  Coast  and  in  the  Rocky 
Mountain  Region  (RMR),  owing  to 
differences  in  market  concentration  and 
availability  of  transportation  options; 
and  (5)  posted  prices  have  become  a 
progressively  less  reliable  indicator  of 
the  market  value  of  crude  oil  since  the 
late  1980s. 

Development  of  the  futures  market 
and  comprehensive  publication  of  spot 
prices  increased  the  market 
transparency  of  crude  oil  clearing 
prices.  As  a  result,  market  participants 
became  less  willing  to  accept  long-term 
sales  contracts  at  fixed  prices  and 
instead  negotiated  short-term  contracts 
with  sales  prices  linked  to  spot  or 
futures  prices  or  to  premia  over  posted 
prices.  Major  oil  companies,  however, 
generally  continued  to  pay  royalties  on 
their  production  transferred  non-arm's- 
length  based  on  posted  prices. 

Recognizing  that  posted  prices  no 
longer  reflected  market  value,  State  and 
private  royalty  owners  in  Alaska, 
California,  Louisiana,  New  Mexico,  and 
Texas  brought  lawsuits  against  several 
major  oil  companies  over  improper  oil 
valuation  and  underpaid  royalties. 
These  lawsuits  resulted  in  several  oil 
companies  paying  additional  royalties 
and  some  adjusting  their  posted  prices 
to  better  reflect  market  value. 

The  majority  of  Federal  lease  oil 
production  is  not  sold  at  arm's  length'  at 
or  near  the  lease.  Most  oil  production 
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from  Federal  leases  is  either  moved 
directly  to  a  refinery  without  a  sale  or 
disposed  of  under  an  exchange 
agreement  (e.g.,  buy /sell  agreements)  in 
which  the  lessee  exchanges  oil  at  one 
location  for  oil  at  another  location. 
Exchange  agreements  frequently  do  not 
reference  a  price,  but  rather  only  the 
relative  difference  in  the  value  of  crude 
oils  exchanged  and  thereby  obscure  the 
oil's  actual  market  value.  When  the 
agreement  does  state  a  price  but  is 
conditioned  upon  the  lessee's  piuchase 
of  crude  oil  at  a  subsequent  exchange 
point,  the  price  specified  in  the 
exchange  agreement  does  not 
necessarily  represent  the  value  of  the 
oil.  In  a  buy-sell  exchange,  the  parties 
may  state  any  base  price  they  wish, 
because  their  primary  concern  is  the 
difference  in  value  between  the  oil  sold 
and  the  oil  purchased. 

This  rulemaking  amends  the  current 
regulations  by  eliminating  posted  prices 
as  a  measiu-e  of  value  and  relying 
instead  on  arm's-length  sales  prices  and 
spot  market  prices  as  market  value 
indicators.  Today,  spot  prices  are 
readily  available  to  industry 
participants  via  price  reporting  services, 
and  these  and  similar  indicators  play  a 
significant  role  in  crude  oil  marketing  in 
terms  of  negotiating  deals  and  prices. 

Comments  received  during  the 
rulemaking  process  made  it  apparent 
that  regional  differences  exist  in  the 
domestic  crude  oil  market.  These 
differences  are  due  in  large  part  to 
geographic  isolation  of  markets. 
Accordingly,  the  new  rules  establish 
different  valuation  procedures  for  three 
different  regions:  California  and  Alaska, 
the  RMR,  and  the  rest  of  the  coimtry. 

MMS  is  adopting  large  portions  of  the 
February  1998  proposal,  with  certain 
modifications  arising  from: 

(1)  The  outline  published  in  the 
March  12, 1999  notice  of  reopening  of 
public  comment  period  and  notice  of 
workshops; 

(2)  The  supplementary  proposed  rule 
published  on  December  30,  1999;  and 

(3)  Oin  responses  to  public  comment. 

11.  History  of  This  Rulemaking 

MMS  published  an  advance  notice  of 
its  intent  to  amend  the  1988  rules  on 
December  20,  1995  (60  FR  65610).  The 
purpose  of  that  notice  was  to  solicit 
comments  on  new  methodologies  to 
establish  the  royalty  value  of  Federal 
(and  Indian)  crude  oil  production  in 
view  of  the  changes  in  the  domestic 
petroleum  market  and  particularly  the 
market's  move  away  from  posted  prices 
as  an  indicator  of  market  value.  The 
comment  period  on  this  advance  notice 
closed  on  March  19, 1996. 


Based  on  comments  received  on  the 
advance  notice,  together  with 
information  gained  from  a  number  of 
presentations  by  experts  in  the  oil 
marketing  business,  MMS  published  its 
initial  notice  of  proposed  rulemaking  on 
January  24,  1997  (62  FR  3742).  That 
proposal,  applicable  both  to  Federal  and 
Indian  leases,  set  out  specific  valuation 
procedures  that  focused  on  New  York 
Mercantile  Exchange  (NYMEX)  prices 
and  Alaska  North  Slope  (ANS)  spot 
prices  as  value  indicators,  depending  on 
the  location  of  the  production.  It  also 
clarified  the  lessee's  duty  to  market  the 
production  at  no  cost  to  the  Federal 
Government  and  required  the  lessee  to 
use  actual  transportation  costs  instead 
of  FERC  tariffs  for  transportation 
allowances.  The  comment  period  for 
that  proposal  was  to  expire  March  25, 
1997,  but  was  twice  extended — first  to 
April  28, 1997  (62  FR  7189),  and  then 
to  May  28,  1997  (62  FR  19966).  MMS 
held  public  meetings  in  Lakewood, 
Colorado,  on  April  15, 1997,  and 
Houston,  Texas,  on  April  17,  1997,  to 
hear  comments  on  the  proposal. 

In  response  to  the  variety  of 
comments  received  on  the  initial 
proposal,  MMS  published  a 
supplementary  proposed  rule  on  July  3, 
1997  (62  FR  36030).  That  proposal 
expanded  the  eligibility  requirements 
for  valuing  oil  disposed  of  under  arm's- 
length  transactions.  The  comment 
period  on  that  proposal  closed  August  4, 
1997. 

Because  of  the  substantial  comments 
received  on  both  proposals,  MMS 
reopened  the  rulemaking  to  public 
comment  on  September  22,  1997  (62  FR 
49460).  MMS  specifically  requested 
comments  on  five  valuation  alternatives 
arising  from  the  public  comments.  The 
initial  conunent  period  for  that  request 
was  to  close  October  22,  1997,  but  was 
extended  to  November  5,  1997  (62  FR 
55198).  During  the  comment  period 
MMS  held  seven  public  workshops  to 
discuss  valuation  alternatives:  in 
Lakewood,  Colorado  on  September  30 
and  October  1,  1997  (62  FR  50544); 
Houston,  Texas,  on  October  7  and  8, 
1997,  and  again  on  October  14,  1997  (62 
FR  50544);  Bakersfield,  California,  on 
October  16,  1997  (62  FR  52518);  Casper, 
Wyoming,  on  October  16,  1997  (62  FR 
52518);  Roswell,  New  Mexico,  on 
October  2 1,1 997  (62  FR  55198);  and 
Washington,  DC  on  October  27,  1997  (62 
FR  52518). 

As  a  result  of  comments  received  on 
the  proposed  alternatives  and  comments 
made  at  the  public  workshops,  MMS 
published  a  second  supplementary 
proposed  rule  on  February  6,  1998  (63 
FR  6113),  applicable  to  Federal  leases 
only.  The  comment  period  for  this 


second  supplementary  proposed  rule 
was  to  close  on  March  23,  1998,  but  was 
extended  to  April  7,  1998  (63  FR  14057). 
MMS  held  five  pubUc  workshops  (63  FR 
6887)  on  the  second  supplementary 
proposed  rule,  as  follows:  Houston, 
Texas,  on  February  18, 1998; 
Washington,  DC  on  February  25. 1998; 
Lakewood, Colorado  on  March  2,  1998; 
Bakersfield,  California,  on  March  11, 
1998;  and  Casper,  Wyoming,  on  March 
12,  1998.  In  April  1998,  before  MMS 
could  fully  consider  comments  on  the 
revised  proposal  and  publish  a  final 
rule.  Congress  added  a  rider  to  a  Fiscal 
Year  1998  emergency  supplemental 
spending  measure  that  barred  MMS 
from  implementing  the  rule  until 
October  1,  1998. 

Based  on  a  request  by  Senator  Breaux 
(Louisiana)  to  hold  a  meeting  between 
industry  and  the  Department  of  the 
Interior  (DOl)  to  explain  the  direction 
DOI  was  going  in  the  final  rule,  MMS 
once  again  opened  the  public  conunent 
period,  from  July  9  through  July  24, 
1998  (63  FR  36868).  MMS  participated 
in  an  initial  meeting  with  various 
Senators  and  oil  industry 
representatives  on  July  9,  1998. 

On  July  16,  1998,  as  a  resuU  of 
comments  during  the  prior  comment 
period  and  feedback  from  the  July  9 
meeting,  MMS  published  a  further 
supplementary  proposed  rule  (63  FR 
38355)  that  clarified  some  of  the 
changes  MMS  intended  to  make  when 
the  proposed  rule  became  final. 

On  July  21,  1998,  Representatives 
Miller  (California)  and  Maloney  (New 
York)  sponsored  a  meeting  between 
DOI,  States,  the  Indian  community,  and 
multiple  special  interest  groups.  In  that 
meeting  DOI  received  a  variety  of 
comments  in  support  of  its  efforts  to 
move  forward  with  the  rule  and  against 
some  of  the  changes  promoted  by 
industry. 

On  July  22, 1998,  MMS  participated 
in  a  second  meeting  with  U.S.  Senators 
and  oil  industry  representatives.  That 
meeting  involved  further  discussion  of 
industry's  issues  and  recommendations 
regarding  the  proposed  rule.  MMS 
immediately  developed  written 
responses  to  each  industry  issue  and 
recommendation  based  on  its  published 
statements  in  prior  proposed  rules. 
MMS  also  extended  the  comment  period 
for  the  proposed  rule  from  July  24  imtil 
July  31,  1998  (63  FR  40073),  to  permit 
comment  on  the  industry 
recommendations  and  MMS's 
responses. 

On  July  28,  1998,  MMS  and 
Departmental  officials  met  with  Senate 
staff  members  to  further  explain  the 
content  and  rationale  of  the  proposed 
rule.  The  notes  from  all  of  these 
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in.  Responses  to  Public  Comments  on 
January  1997  Proposal 

Summary  of  Proposed  Rule 

The  January  1997  proposal  retained 
the  concept  of  using  gross  proceeds  as 
a  valid  measure  of  royalty  value,  but 
limited  the  application  of  gross 
proceeds  valuation  to  those  producers 
who  sell  their  production  at  arm's 
length  and  otherwise  do  not  purchase 
crude  oil.  Where  oil  is  not  disposed  of 
at  arm's  length,  new  methods  would 
apply.  For  sales  to  non-refiner  affiliates, 
the  valuation  method  would  be  the 
affiliate's  arm's-length  resale. 
Alternatively,  the  lessee  could  base 
value  on  NYMEX  prices  or,  in 
California,  ANS  spot  prices.  For 
affiliated  refiners  for  oil  not  produced  in 
California,  value  would  be  based  on  a 
monthly  average  of  daily  NYMEX  settle 
prices  adjusted  for  location  and  quality 
differences.  For  affiliated  refiners  in 
California,  value  would  be  the  ANS  spot 
price  less  appropriate  location/quality 
differentials.  Differentials  would  be 
derived  from  published  data  and 
information  collected  by  MMS.  All  oil 
subject  to  exchange  agreements  or  crude 
oil  calls  would  be  valued  under  the  non- 
arm's-length  and  no-sales  procedures. 

The  January  1997  proposal  also: 

•  Reiterated  the  lessee's  duty  to 
market  the  produced  oil  at  no  cost  to  the 
Federal  Government  consistent  with 
implied  lease  covenants. 

•  Eliminated  the  specific  language 
permitting  lessees  to  apply  for  use  of 
FERC-  or  State-approved  tariffs  for 
transportation  allowances  in  lieu  of 
their  actual  costs. 

•  Required  the  submittal  of  a  new 
Form  MMS-4415,  Oil  Location 
Differential  Report,  to  support  location 
and  quality  differentieds  when  valuing 
oil  under  the  index  price  (NYMEX  and 
ANS)  methods. 


MMS  received  more  than  2,000  pages 
of  comments  on  this  initial  proposed 
rule.  The  comments  fell  into  18  topical 
categories  (a  through  r  below).  Each 
topic  begins  with  a  description  of  the 
issue  and  is  followed  by  a  summary  of 
comments  and  MMS's  response. 

(a)  MMS's  Rationale  for  Proposed  Rule 

Summary  of  Comments:  Twenty- 
seven  respondents,  mostly  from 
industry,  commented  on  MMS's 
premises  for  the  proposed  rules.  All 
except  one  challenged  the  proposed 
rule's  rationale  and  concepts  to  one 
degree  or  another.  Comments  were 
lengthy,  with  several  commenters 
making  similar  observations.  The 
comments  had  the  following  themes: 

•  MMS  does  not  show  a  need  to 
depart  from  existing  rules  or  disclose 
any  material  foundation  for  the 
proposed  rule.  Nor  does  MMS  show  that 
lease  markets  no  longer  exist  or  that 
wellhead  sales  don't  represent  market 
value.  Reciprocal  or  other  oil-purchase 
transactions  do  not  indicate  that  lessees 
are  manipulating  contract  prices;  MMS 
offers  no  proof  of  lessee  misconduct  or 
price  collusion.  MMS's  consultants 
were  allied  on  one  side  of  a  vigorous 
debate  over  lease  market  pricing. 

•  Index  prices  are  not  comparable  to 
transactions  in  the  lease  market  and  do 
not  reflect  the  same  supply  and  demand 
factors.  There  is  an  active  and  viable 
lease  market  with  many  arm's-length 
sales  to  establish  value. 

•  The  limitation  on  arm's-length 
valuation  is  too  severe  and  unfounded. 
Almost  all  producers  buy  oil  for  reasons 
unconnected  with  pricing  schemes  (e.g., 
for  lease  use  or  blending  purposes). 

•  It  is  still  feasible  to  value  non- 
arm's-length  sales  by  comparison  to 
arm's-length  sales.  "The  existing 
valuation  rules  remain  workable;  they 
provide  adequate  safeguards  for  cases 
where  gross  proceeds  don't  reflect  total 
consideration. 

MMS  Response:  MMS's  reasons  for 
issuing  new  rules  are  given  in  the 
Background  section  of  this  preamble. 
The  need  for  new  rules  arises  not  only 
from  changes  in  the  petroleum 
industry's  marketing  practices,  but  also 
from  the  facts  that:  (1)  The  old  rules 
were  developed  on  the  premise  that 
posted  prices  fairly  represented  market 
value  and  that  there  were  competitive 
local  markets;  (2)  exchange  agreements 
and  other  oil  disposal  transactions  have 
become  more  and  more  problematic  to 
use  as  the  basis  of  royalty  value;  and  (3) 
transactions  based  on  spot  prices, 
premimns  above  posted  prices,  and 
other  index  prices  dominate  the  manner 
in  which  crude  oil  is  sold  today.  For  all 
of  these  reasons,  the  old  rules  were 
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becoming  less  effective  in  determining 
fair  value  for  royalty  purposes.  The  new 
rules  attempt  to  bring  the  valuation 
procedure  in  step  with  actual  market 
practices. 

MMS  does  not  assert  that  no  local 
markets  exist.  Rather,  due  to  the 
frequent  lack  of  competitive  local 
markets,  there  often  are  insufficient 
local  arm's-length  transactions  to 
reliably  determine  the  value  of 
production  not  disposed  of  at  arm's 
length.  Also,  the  actual  proceeds  to  the 
lessee  often  are  difficult  to  determine 
due  to  the  prevalence  of  exchange 
agreements  or  reciprocal  purchases.  In 
many  cases,  the  apparent  arm's-length 
transactions  in  a  field  or  area  are  so 
limited  as  to  be  bf  no  use  in  establishing 
royalty  value.  There  is  no  need  for  MMS 
to  offer  proof  of  lessee  misconduct  or 
price  collusion,  because  the  rule's  intent 
is  simply  to  obtain  fair,  reasonable 
royalty  values  that  have  been  difficult  to 
obtain  under  the  existing  regulations. 

(b)  Use  of  Posted  Prices 

Summary  of  Comments: 

Eighteen  respondents  commented  on 
MMS's  abandonment  of  oil  postings  as 
a  measure  of  value.  Proponents  of 
posted  prices,  mainly  industry 
conunenters,  maintained  that  oil 
postings  were  still  indicative  of  market 
value  because:  (1)  The  majority  of 
pricing  provisions  in  oil  sales  contracts 
remain  postings-related;  (2)  a 
relationship  exists  between  NYMEX  and 
posted  prices;  and  (3)  oil  postings  are 
used  as  a  starting  point  in  negotiating 
prices  and  premiums.  Few  commenters 
argued  that  MMS  hadn't  supported  its 
claim  that  posted  prices  no  longer 
reflect  value  of  production  at  the  lease. 
Some  commenters,  while  still 
advocating  posted  prices,  suggested  that 
MMS  resolve  the  problem  by 
eliminating  reference  to  postings  in  the 
benchmarks  in  its  current  regulations. 

Opponents  of  posted  prices,  primarily 
State  and  local  governmental  agencies, 
maintained  that  oil  postings  are  not  a 
valid  measiu-e  of  value.  To  support  their 
position,  they  pointed  to  the  common 
payment  of  bonuses,  or  premiums,  over 
posted  prices  (sometimes  called  the 
"postings-plus"  market),  to  litigation 
settlements  paid  to  make  up  for  low 
postings,  to  actual  sales  of  oil  above 
posted  prices,  and  to  spot  prices  higher 
than  postings. 

MMS  Response:  By  all  accounts,  the 
domestic  petroleum  industry  generally 
no  longer  relies  on  posted  prices  to  set 
arm's-length  contract  prices  unless 
premiiuns  are  attached.  Commissioned 
studies  indicate  that  posted  prices  are 
artificially  low  and  are  used  by  oil 
companies  largely  for  accounting 


piuposes  in  effecting  crude  oil 
exchanges  between  themselves. 

Continuing  changes  in  oil  meirket 
pricing  further  demonstrate  the  need  for 
moving  away  from  posted  prices  as  a 
value  determinant.  For  example, 
industry  recently  began  to  use  a  new 
pricing  tool  called  Calendar  MERC.  It  is 
calculated  much  like  the  "P-plus"  price 
quoted  in  trade  periodicals,  and  factors 
in  assessments  for  both  the  prompt 
(nearest)  month  and  the  second-forward 
month.  It  is  quoted  as  a  differential  off 
the  New  York  Mercantile  Exchange 
price.  Although  it  is  not  clear  how 
widely  the  Calendar  MERC  price  is  used 
at  present,  its  development  is  further 
evidence  of  industry's  move  not  only 
away  from  the  direct  use  of  posted 
prices  in  their  trades,  but  also  away 
from  developing  prices  that  build  on 
posted  prices  in  some  fashion. 

Fmlher,  MMS  auditors  have  found 
that  sales  prices  often  are  pegged  to  spot 
or  futures  prices.  To  maintain  valuation 
procediues  based  on  posted  prices 
would  understate  the  true  market  value 
of  oil  and  diminish  royalties.  Consistent 
with  the  stated  purposes  of  the 
proposed  rule,  the  final  rule  eliminates 
posted  prices  as  a  measure  of  value. 

(c)  Definitions  (Proposed  §  206.101) 

Marketing  Affiliate — Summary  of 
Comments:  Two  commenters 
recommended  MMS  retain  the 
definition  of  "marketing  ciffiliate"  until 
the  niunerous  administrative  and  legal 
actions  concerning  the  affiliate  issue  are 
resolved. 

MMS  Response:  MMS  removed  this 
definition  because  it  is  not  used  in  the 
final  rule.  Under  the  1988  rules,  a 
"marketing  affiliate"  was  defined  as  an 
affiliate  of  the  lessee  whose  function 
was  to  acquire  only  the  lessee's 
production  and  market  that  production. 
The  royalty  value  of  oil  transferred  non- 
arm 's-length  to  the  marketing  affiliate 
then  became  the  affiliate's  gross 
proceeds,  provided  the  marketing 
affiliate  sold  the  oil  at  arm's  length. 
Very  few,  if  any,  marketers  met  the  strict 
definition  of  a  marketing  affiliate,  thus 
making  this  provision  of  the  1988  rules 
almost  inconsequential.  The  final  rule 
adopted  here  does  not  distinguish 
between  "marketing  affiliates,"  as 
defined  in  1988,  and  other  affiliates, 
because  the  value  of  oil  transferred  to 
any  affiliate  is  determined  by  the 
affiliate's  ultimate  disposition  of  that  oil 
(or,  at  the  lessee's  option,  at  an  index 
price  or  benchmark  value  as  discussed 
later).  Therefore,  the  term  "marketing 
affiliate"  is  no  longer  needed. 

Gross  Proceeds — Summary  of 
Comments:  Two  commenters 
recommended  changing  the  word 


"must,"  in  reference  to  services  that 
must  be  performed  at  no  cost  to  the 
lessor,  to  a  more  neutral  term,  because 
"must"  implies  that  there  never  will  be 
a  situation  where  the  costs  of  these 
services  would  be  deductible.  One 
conunenter  recommended  that  the 
definition  include  gross  proceeds 
accruing  to  an  entity  affiliated  with  the 
lessee. 

MMS  Response:  MMS  maintains  that 
the  lessee  must  place  production  in 
marketable  condition  and  market  the 
production  at  no  cost  to  the  Federal 
Government.  Legal  decisions  have  long 
held  that  such  costs  are  not  deductible 
from  royalty  value.  With  respect  to 
marketing  costs,  see.  e.g.,  Walter  Oil  and 
Gas  Corp.,  Ill  IBLA  260  (1989);  ARCO 
Oil  and  Gas  Co.,  112  IBLA  8  (1989); 
Taylor  Energy  Co.,  143  IBLA  80  (1998) 
(motion  for  reconsideration  pending); 
Yates  Petroleum  Corp..  148  IBLA  33 
(1999);  Amerac  Energy  Corp.,  148  IBLA 
82  (1999)  (motion  for  reconsideration 
pending);  Texaco  Exploration  and 
Production  Inc.,  No.  MMS-92-0306- 
O&G  (1999)  (conciurence  by  the 
Secretary)(action  for  judicial  review 
pending,  Texaco  Exploration  and 
Production,  Inc.  v.  Babbitt,  No. 
1:99CV01670  (D.D.C.)).  (Tlie  lessee's 
duty  to  market  is  discussed  further 
below.)  With  respect  to  the  costs  of 
putting  production  into  marketable 
condition,  see.  e.g..  Mesa  Operating 
Limited  Partnership  v.  Department  of 
the  Interior.  931  F.2d  318  (5th  Cir. 
1991),  cert,  denied,  502  U.S.  1058 
(1992);  Texaco,  Inc.  v.  Quarterman,  Civil 
No.  96-CV-08-I  (D.  Wyo.  1997).  It 
follows  that  any  payments  the  lessee 
receives  for  performing  such  services 
are  part  of  the  value  of  the  production 
and  are  royalty  bearing. 

The  final  rule  extends  gross  proceeds 
valuation  to  any  oil  disposed  of  under 
an  arm's-length  contract,  regardless  of 
whether  the  seller  is  the  lessee  or  its 
affiliate.  Accordingly,  there  is  no  need 
to  include  gross  proceeds  accruing  to  an 
entity  affiliated  with  the  lessee  in  the 
definition. 

Index  Pricing — Summary  of 
Comments:  Two  commenters 
recommended  using  more  generic 
language  in  case  the  NYMEX  or  ANS 
index  prices  become  unusable.  One 
commenter  suggested  the  definition 
specifically  refer  to  the  monthly  average 
spot  prices  for  ANS  crude  oil  delivered 
in  California. 

MMS  Response:  The  final  rule 
modifies  the  index  price  definition  to 
include  spot  prices  for  ANS,  West  Texas 
Intermediate  (WTl)  at  Gushing, 
Oklahoma,  and  other  appropriate  spot 
prices.  We  also  included  a  provision 
that  if  MMS  determines  that  any  of  the 
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index  prices  is  i  inavailable  or  no  longer 
represents  reasc  nable  royalty  value. 
MMS  may  estab  lish  value  based  on 
other  relevant  n  latters.  The  final  rule 
does  not  use  N"^  MEX  futures  prices.  For 
applying  ANS  p  rices  in  California  and 
Alaska,  the  vain  ation  rules  specify  the 
daily  mean  spol  prices  published  during 
the  production  nonth.  as  explained 
more  fully  beloi  v.  This  method  does  use 
monthly  spot  pi  ices  for  ANS  crude. 

Exchange  Agi  eement — Summary  of 
Comments:  Thr  te  commenters  believed 
the  definition  o  exchange  agreement 
was  too  narrow,  They  recommended  the 
definition  be  br  )adened  to  include 
exchanges  in  w  lich  the  receipt  and 
delivery  take  pi  ice  at  the  same  location, 
multi-party  exc  langes,  transportation 
exchanges,  net-(iut  and  other  overall 
balancing  agree  nents,  and  exchanges 
involving  crude  for  products.  On  the 
other  hand,  one  commenter  believed  the 
definition  was  c  verly  broad  and  should 
be  restricted  to  ixchanges  occurring  at 
the  lease. 

MMS  Respon.  le;  MMS  modified  the 
exchange  agreei  nent  definition  from  that 
originally  proposed  by  deleting  the 
statement  that  e  xchange  agreements  do 
not  include  agn  ements  whose  principal 
piu-pose  is  transportation  (63  FR  6116, 
February  6,  199  S).  For  further 
clarification,  th  s  definition  in  the  final 
rule  also  includ  ss  examples  of  several 
specific  types  o  exchange  agreements. 
However,  in  th«  final  rule  we  removed 
the  examples  in  eluded  in  the  December 
1999  proposal  c  f  exchanges  of  produced 
oil  for  futures  c  )ntracts  (Exchanges  for 
Physical,  or  EFl')  and  exchanges  of 
produced  oil  fo  similar  oil  produced  in 
different  month  s  (Time  Trades).  These 
trades  or  exchai  iges  involve  different 
time  periods  an  d  may  not  reflect  reliable 
differentials  applicable 
to  royalty  paynn  ent  for  a  particular 
production  moi  ith.  We  believe  the 
definition  in  th  ;  final  rule  is  sufficient 
to  implement  tl  e  valuation  rules. 

Field — Sumn  ary  of  Comments:  One 
commenter  poiited  out  that  "field"  has 
no  relevance  ur  der  the  proposed  rule 
and  should  be  c  eleted. 

MMS  Respon  >e:  "Field"  remains  a 
term  used  in  th  ;  second  benchmark  for 
c  ion  not  disposed  of 
length  contract  in  the 


valuing  produc 
under  an  arm's 
RMR. 


(d)  Gross 
Paragraph  206 

The  January 
the  concept  of 
proceeds  to  v 
arm's-length 
were  five  exce 
(1)  A  sales 
the  total 


Proceeds  Valuation  (Proposed 
02(a)) 


997  proposal  retained 
1  ising  a  lessee's  gross 
al  je  oil  sold  under  an 
contract.  However,  there 
f  tions  to  this  provision: 
cont  ract  that  does  not  reflect 
consic  eration  for  the  value  of 


the  oil;  (2)  a  breach  of  the  duty  to 
market  for  the  mutual  benefit  of  the 
lessee  and  the  lessor;  (3)  oil  disposed  of 
under  an  exchange  agreement;  (4)  oil 
subject  to  a  call;  and  (5)  when  a  lessee 
or  its  affiliate  purchased  crude  oil  fi-om 
a  third  party  in  the  United  States  within 
a  2-year  period  preceding  the 
production  month.  If  any  of  these 
exceptions  applied,  value  would  be 
determined  under  the  index  pricing 
methods. 

Summary  of  Comments:  Forty  persons 
commented  on  arm's-length  gross 
proceeds  valuation.  Most  commenters 
(primarily  industry  but  including  the 
States  of  Louisiana  and  Wyoming) 
believed  the  exceptions  were  too 
restrictive.  Industry  argued  that  there 
are  active,  competitive  crude  oil  markets 
at  the  wellhead.  Accordingly,  arm's- 
length  sales  at  the  lease  properly 
determine  value.  Any  application  of  the 
exceptions  {i.e.,  valuation  under  the 
index  price  methods)  would  derive  a 
different,  likely  higher,  value.  Many 
objected  to  the  requirement  to  use  the 
index  pricing  methods  when  oil  is 
purchased  within  the  2-year  period, 
indicating  that  most  producers  routinely 
buy  oil  for  lease  operations. 

Two  commenters  indicated  that  gross 
proceeds  should  not  be  a  valuation 
factor  for  any  production  in  California, 
because  gross  proceeds  have  never 
reflected  the  true  value  of  oil  in  that 
State.  They  also  recommended  that  if 
the  arm's-length  gross  proceeds 
provision  remains,  it  be  limited  to  non- 
integrated,  independent  producers. 
Another  commenter  believed  that  the 
gross  proceeds  provision  should  be 
limited  to:  (1)  Sales  by  independent 
producers  to  third  parties  without 
repurchase  agreements,  and  (2)  sales  by 
independent  producers  to  major  oil 
companies  without  repurchase  or  buy/ 
sell  agreements. 

MMS  Response:  In  response  to  the 
general  theme  of  these  comments,  MMS 
modified  the  eligibility  requirements  for 
oil  valuation  under  arm's-length 
transactions  in  the  July  1997  proposal. 
Changes  included:  (1)  The  expansion  of 
gross  proceeds  valuation  to  situations 
involving  competitive  crude  oil  calls;  (2) 
the  addition  of  the  option  to  use  gross 
proceeds  or  index  pricing  if  the  lessee 
exchanges  its  oil  at  arm's  length  and 
sells  the  oil  received  in  exchange  at 
arm's  length;  and  (3)  elimination  of  the 
"two-year  rule"  (i.e.,  the  requirement  to 
value  oil  using  index  prices  for  lessees 
who  purchase  oil  within  a  2-year 
period). 

To  address  the  concern  about 
reciprocal  purchasing  that  MMS 
previously  handled  in  the  "two-year 
purchase  provision,"  the  July  1997 


proposal  added  a  provision  that  if  the 
btiyer  and  seller  maintained  an  overall 
balance,  the  corresponding  production 
would  be  valued  under  index  pricing. 
MMS  removed  the  language  regarding 
overall  balances  as  a  separate,  specific 
provision  in  the  February  1998  proposal 
and  in  the  final  rule.  However,  oil 
subject  to  overall  balance  situations  will 
be  subject  to  audit  and  examined  in 
view  of  paragraphs  206.102(c)(1)  and 
(c)(2)  to  determine  whether  the  prices 
received  represent  market  value.  The 
value  of  oil  involved  in  overall 
balancing  agreements  thus  ultimately 
will  be  the  lessee's  total  consideration 
or  the  value  determined  by  the  non- 
arm's-length  methods  in  §  206.103. 

In  the  final  rule,  there  are  two 
exceptions  to  gross  proceeds  valuation, 
both  of  which  are  contained  in  the 
existing  rule:  a  sales  contract  that  does 
not  reflect  the  total  consideration  for  the 
value  of  production  and  a  breach  of  the 
lessee's  duty  to  market  for  the  mutual 
benefit  of  the  lessee  and  the  lessor.  (The 
final  rule  also  provides  the  lessee  the 
option  of  using  the  index  value  after  one 
or  more  arm's-length  exchanges,  or  one 
or  more  inter-affiliate  transfers,  even 
when  the  oil  is  then  sold  at  arm's 
length,  as  discussed  further  below.) 
MMS  maintains  that  gross  proceeds 
under  truly  arm's-length  sales  are  a 
reliable  measure  of  market  value.  MMS 
does  not  believe  that  California 
production  warrants  a  different 
valuation  philosophy  for  arm's-length 
transactions. 

(e)  Valuing  Oil  Disposed  of  Under 
Exchange  Agreements  (Proposed 
Paragraph  206.102(a)(4)) 

In  the  January  1997  proposal,  MMS 
excluded  exchange  agreements  from 
arm's-length  transactions  because  such 
agreements  may  or  may  not  specify 
prices  for  the  oil  involved.  Instead,  they 
frequently  specify  dollar  amounts  only 
for  location,  quality',  or  other 
differentials.  Where  exchange 
agreements  do  specify  prices,  those 
prices  may  be  meaningless  because  the 
contracting  parties'  concern  is  the 
relative  parity  in  the  value  of  oil 
production  traded.  MMS  included  buy/ 
sell  agreements  in  its  definition  of 
exchange  agreements. 

Summary  of  Comments:  Thirteen 
respondents  commented  on  the 
exchange  agreement  issue.  Industry 
commenters  generally  objected  to  the 
inclusion  of  buy /sell  agreements  with 
exchange  agreements,  arguing  instead 
that  buy/sell  agreements  should  be 
treated  as  eum's-length  sales  contracts  or 
transportation  contracts.  They  argued 
that  there  is  often  no  real  distinction 
between  a  buy/sell  agreement,  which  is 
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treated  as  an  exchange  agreement,  and 
a  transportation  agreement,  which  is  not 
treated  as  an  exchange  agreement.  They 
argued  that  this  is  particularly  so  in 
California  where  companies  owning 
proprietary  pipelines  require 
independent  producers  to  enter  into  a 
transportation  agreement  that  looks 
exactly  like  a  buy/sell  agreement. 

With  regard  to  exchanges  in  general, 
State  and  local  government  agencies 
supported  MMS's  proposed  exclusion  of 
exchange  agreements  from  arm's-length 
valuation,  but  recommended  broadening 
the  definition  of  exchange  agreement 
(discussed  above).  Several  industry 
commenters  recommended  valuing  oil 
transferred  under  exchange  agreements 
by  reference  to  comparable  sales. 

MMS  Response:  Buy /sell  agreements 
are  vulnerable  to  the  same  flaws  as  other 
exchange  agreements  in  which  the 
exchange  terms  involve  only  relative 
differentials  rather  than  stated  unit 
prices.  Work  done  by  the  MMS- 
sponsored  Interagency  Task  Force 
investigating  California  oil 
undervaluation,  advice  from  several 
consultants,  and  ongoing  work  by  MMS 
auditors,  led  MMS  to  its  conclusion  that 
exchange  agreements,  including  buy/ 
sells,  may  not  be  reliable  as  value 
indicators.  However,  in  the  July  1997 
proposal,  MMS  modified  the  valuation 
procedures  for  oil  involved  in 
exchanges.  This  modification  permitted 
a  choice  of  using  either  the  gross 
proceeds  from  the  sale  of  the  acquired 
oil  (provided  the  acquired  oil  is  sold  at 
arm's  length)  or  an  index  price  to  value 
the  exchcmged  oil.  This  option  applied 
only  to  single  exchanges  before  the 
arm's-length  sale  of  the  acquired  oil.  As 
discussed  below  in  Section  VI  at  (b),  in 
the  February  1998  proposal,  MMS 
extended  the  concept  of  applying  the 
gross  proceeds  after  a  single  exchange  to 
multiple  exchanges,  but  without  the 
option  to  use  an  index  price.  The  final 
rule  offers  the  option  of  using  the  arm's- 
length  gross  proceeds  after  one  or 
multiple  arm's-length  exchanges,  or 
applying  the  index  price  or  benchmarks 
appropriate  to  the  region  where  the 
production  occurs. 

MMS  is  not  relying  on  a  comparable 
sales  approach,  except  in  limited 
circumstances  in  the  RMR  as  discussed 
below,  primarily  because  of  the  lack  of 
transparent  markets  at  the  lease. 

(f)  Crude  Oil  Calls  (Proposed  Paragraphs 
206.102(a)(4)  and  (c)(2)) 

Under  the  January  1997  proposal, 
MMS  did  not  recognize  oil  disposed  of 
under  a  crude  oil  call  as  sold  at  arm's 
length,  regardless  of  whether  the  buyer 
and  seller  are  affiliated;  such  oil  would 
be  valued  under  proposed  30  CFR 


206.102(c),  using  the  index  price 
method. 

Summary  of  Comments:  Twelve 
respondents  commented  on  crude  oil 
calls.  Most  commenters  believed  that 
the  proposed  rule  was  too  restrictive, 
claiming  that  crude  oil  call  agreements 
usually  include  the  best  price  and 
therefore  should  be  considered  arm's- 
length.  Commenters  indicated  that 
when  calls  are  not  exercised,  the  oil  is 
sold  at  arm's  length  anyway.  Two  State 
respondents  suggested  that  oil  subject  to 
crude  oil  calls  should  be  valued  as  non 
arm's  length  only  when  the  call  is 
actually  exercised. 

MMS  Response:  MMS  recognized  in 
the  July  1997  proposal  that  not  all  crude 
oil  calls  are  exercised  and  that  some 
calls  are  subject  to  competitive  bid.  In 
the  February  1998  proposal,  MMS 
modified  the  rules  regarding 
competitive  crude  oil  calls  to  accept 
arm's-length  gross  proceeds  as  value  in 
these  situations.  In  the  final  rule,  MMS 
removed  the  language  regarding 
noncompetitive  crude  oil  calls  as  a 
separate,  specific  provision.  However, 
oil  subject  to  a  noncompetitive  crude  oil 
call  will  be  examined  in  view  of 
paragraphs  206.102(c)(1)  and  (c)(2)  to 
determine  whether  the  prices  received 
represent  market  value.  The  value  of  oil 
involved  in  a  noncompetitive  crude  oil 
call  thus  ultimately  will  be  the  lessee's 
total  consideration  or  the  value 
determined  by  the  non-arm's-length 
methods  in  §206.103. 

(g)  NYMEX  Pricing  (Proposed  Paragraph 
206.102(c)(2)(i)) 

For  oil  produced  outside  California 
and  Alaska  and  not  sold  by  the  lessee 
or  its  affiliate  under  an  arm's-length 
contract,  MMS  proposed  in  January 
1997  that  value  be  determined  as  the 
average  of  the  daily  NYMEX  futures 
settle  prices  for  WTI  crude  oil  at 
Cushing,  Oklahoma,  for  the  prompt 
month  (the  month  following  the  month 
of  production).  MMS  proposed  NYMEX 
prices  because  they  were  perceived  to 
best  reflect  the  current  domestic  crude 
oil  market  value  on  any  given  day,  and 
there  is  minimal  likelihood  that  any  one 
party  could  influence  them.  To  establish 
royalty  value,  the  NYMEX  prices  would 
be  reduced  by  location  and  quality 
differentials.  (See  also  Form  MMS— 4415 
at  m  below.) 

Summary  of  Comments:  A  total  of  54 
respondents  commented  on  the  NYMEX 
pricing  proposal.  Industry  commenters 
unanimously  opposed  the  idea,  whereas 
States  and  other  governmental  agencies 
were  divided,  with  some  supporting  the 
proposal  and  others  opposing  it. 
Opposing  conunents  generally  revolved 
around  the  asserted  difference  between 


the  NYMEX  market  and  the  lease 
market.  Comments  included: 

•  NYMEX  is  a  futures  market  that 
bears  little  relation  to  the  market  at  the 
lease.  Lease  prices  are  driven  by  local 
supply  and  demand  factors,  not  by 
NYMEX  pricing;  the  NYMEX  market  is 
not  synchronized  with  lease-market 
factors.  NYMEX  is  not  influenced  by 
factors  present  at  the  lease,  such  as 
operational  and  transportation  costs;  the 
ease  of  oil  futures  trading  gives  the  oil 
more  value  than  it  has  at  the  lease. 

•  NYMEX  prices  are  speculative  and 
artificial.  Those  purchasing  oil  futures 
in  the  NYMEX  market  buy  a  right  to 
obtain  certain  types  of  oil  in  the  futiu« 
at  specified  prices;  NYMEX  does  not 
represent  current  sales.  NYMEX  is  used 
to  hedge  against  financial  risks;  only  30 
percent  of  participants  are  industry,  and 
70  percent  are  speculators.  Trade 
volumes  are  10  to  20  times  actual  U.S. 
production,  but  only  3.1  percent  of 
trades  are  carried  out.  NYMEX  is  mainly 
a  paper  market.  Profits  are  made  in 
successfully  guessing  the  optimal  timing 
of  trades.  Prices  can  be  distorted  by 
changing  perceptions  of  risk,  activities 
of  speculators,  and  world  events,  such 
as  wars  and  natural  catastrophes.  The 
settlement  price  is  computed  from 
transactions  that  occur  only  in  the  last 
few  minutes  of  each  day's  trading. 

•  NYMEX-based  valuation  is  contrary- 
to  the  royalty  provisions  of  the  leasing 
statutes  and  lease  terms,  which  require 
valuation  at  the  lease  at  the  time  of 
production;  NYMEX  pricing  does  not 
provide  contemporaneous  valuation 
because  the  prompt  month  does  not 
coincide  with  the  production  month. 

•  NYMEX  does  not  represent  the 
crude  oil  market  in  the  RMR,  which  is 
driven  by  refinerv-product  prices,  not 
the  NYMEX. 

One  commenter  suggested  using 
adjusted  spot  prices  instead  of  the 
NYMEX  method  to  value  production, 
particularly  for  the  Gulf  of  Mexico. 

Proponents  of  NYMEX  pricing 
believed  it  is  a  valid  measure  of  the 
market  value  of  crude  oil.  Reasons 
included  (1)  the  large  volume  of  oil 
traded;  (2)  invulnerability  to 
manipulation  or  control  (however,  a  few 
of  the  opponents  of  NYMEX  pricing 
indicated  that  the  NYMEX  market  is 
indeed  vulnerable  to  manipulation);  and 
(3)  the  opportunity  for  arbitrage  to 
mediate  the  differences  between  the 
values  of  paper  barrels  and  actual 
barrels  of  oil. 

MMS  Response:  The  final  rule  does 
not  use  NYMEX  as  a  measure  of  value. 
However,  the  body  of  evidence 
regarding  actual  marketing  practices 
indicates  that  index  prices  play  a 
significant  role  in  setting  contract 
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prices.  In  consipering  the  numerous 
comments.  MMS  dropped  its  NYMEX 
pricing  approaoh  in  the  February  1998 


proposal  excep 
in  valuation  of 


rule.  MMS  also 

valuation  basis 

For  leases  ou 


for  the  third  benchmark 

;rude  oil  produced  in 
the  newly-defir  ed  RMR  and  not 
disposed  of  at  a  rm's  length.  In  the  final 

dropped  NYMEX  as  a 

in  the  RMR. 

side  California,  Alaska, 
and  the  RMR.  ii  i  February  1998  MMS 
proposed  to  us(  spot,  rather  than 

to  value  oil  not 
disposed  of  at  a  rm's  length.  We  made 
this  change  bee  luse  spot  prices  nearly 
duplicate  NYM  ZX  prices  when  NYMEX 
prices  are  prop  irly  adjusted  for  location 
and  quality  difi  srentials.  Moving  to  spot 
prices  at  the  m<  rket  center  thus  saves 

idjustment  of  NYMEX 
prices  back  to  t  le  lease,  namely  the 
adjustment  beti  I'een  Gushing. 

the  market  center.  Spot 

indicators  of  market 
value  because  t  ley  and  similar  prices 
play  a  significa  it  role  in  sales  contracts 
and  they  are  rei  idily  available  to  lessees 

price  reporting  services. 

the  final  rule  uses  the 

at  Gushing.  Oklahoma, 


via  commercial 

For  die  RMR 

WTI  spot  price 


adjusted  for  loc  ation  and  quality,  as  the 


third  valuation 


that  this  valuat 
appropriate  for 
only  published 
at  this  point  in 


(h)  ANS  Spot 
Paragraph  206. 


Alaska  and  not 
affiliate  under 
MMS  proposec 


benchmark  for  oil  not 


disposed  of  at « rm's  length.  We  believe 


on  mechanism  is 
the  RMR  because  the 
spot  price  for  this  region 
time — at  Guernsey, 

Wyoming — is  c  erived  from  a  survey  of 

the  few  trades  (  ccurring  at  that  location. 

The  price,  then  ifore.  is  not  a  reliable 

measure  of  vah  e'. 


F  rices  (Proposed 
.02(c)(2)(ii)) 


For  oil  prodt  ced  in  Galifornia  and 


sold  by  the  lessee  or  its 
in  arm's-length  contract, 
in  January  1997.  that 
value  be  the  av  jrage  of  the  daily  mean 
ANS  spot  price  s  for  the  month  of 
production  pul  lished  in  an  MMS- 
approved  publ  cation.  MMS  chose  ANS 
spot  prices  bee  luse  they  represent  large 
volumes  of  oil  ielivered  into  the 
California  marl  et  and  used  as  refinery 
feedstock.  In  c(  ntrast.  the  other  spot 
prices  publisht  d  for  local  Galifornia 
crude  oil  (inch  ding,  for  example,  Kern 
River  and  Line  63).  like  those  published 
for  Guernsey,  \i^yoming.  do  not  involve 
large  enough  v  )lumes  to  justify  their  use 
for  royalty  vah  ation.  To  establish 
royalty  value,  the  ANS  spot  prices 
would  be  adjui  ted  for  location  and 
quality  differentials. 

Summary  of  Comments:  Fifteen 
industry  comn  enters  opposed  the  ANS 
pricing  proposil.  while  two  Galifornia 


governmental  agencies  supported  it. 
Opposing  arguments  included: 

•  The  reported  ANS  spot  prices  are 
unreliable  because  transaction  volumes 
are  small;  only  10  percent  of  ANS 
production  is  sold  on  the  spot  market, 
all  of  it  by  only  one  company. 

•  The  ANS  price  quotes  are  indicative 
of  the  value  of  ANS  crude  delivered  in 
waterbome  cargo  volumes  and  not  of 
the  value  of  California  crude  oils 
delivered  by  pipeline. 

•  The  method  used  by  the  trade  press 
to  determine  spot  prices  is  unclear,  and 
many  of  the  transactions  reported  to  the 
trade  press  involve  buy/sell  exchanges 
which  MMS  believes  to  be  unreliable. 

•  The  quality  of  ANS  crude  is  very 
different  from  California  crude.  ANS 
crude  is  relatively  light  compared  to 
crude  oil  produced  in  California.  Much 
of  California  crude  is  heavy  and 
contains  heavy  metals  and  other 
impurities  that  cause  refining 
difficulties.  Accordingly,  California 
crude  prices  are  discounted  relative  to 
ANS  crude. 

In  summary,  industry  believed  that 
the  ANS  method  would  not  reflect  the 
value  of  California  crude  oil.  A  few 
commenters  asserted  that  the  calculated 
values  would  be  much  higher  than  those 
realized  in  actual  sales  or  through  local 
spot  prices. 

Galifornia  governmental  agencies  (the 
State  and  one  municipality)  endorsed 
the  ANS  method.  They  stated  that  ANS 
crude  directly  competes  with  California 
crude  as  refinery  feedstock — often 
accounting  for  more  than  one-third  of 
the  oil  refined  in  California — and  thus 
should  form  the  basis  for  a  competitive 
price  for  Galifornia  crude.  In  support  of 
this,  one  commenter  indicated  that  the 
major  California  oil  companies 
evaluated  the  actual  value  of  Galifornia 
crudes  by  comparing  them  to  the  ANS 
spot  prices;  this  commenter  concluded 
that  the  major  oil  companies  viewed  the 
ANS  price  as  the  market  value  of 
California  crudes.  The  other  commenter 
was  concerned  that  the  published  ANS 
prices  might  become  unavailable  or  fail 
to  yield  a  reasonable  value.  This 
commenter  recommended  a  safety  net 
for  ANS  pricing  at  no  less  than  20 
percent  below  the  NYMEX  price  to 
guard  against  these  situations. 

MMS  Response:  California,  and  the 
West  Coast  in  general,  has  long  been 
recognized  as  a  separate  crude  oil 
market  isolated  from  the  rest  of  the 
country.  ANS  crude  is  competitive  with 
Galifornia  crudes.  While  it  may  be  true 
that  only  10  percent  of  ANS  crude  is 
sold  on  the  spot  market,  over  30  percent 
of  the  oil  refined  in  California  is  ANS 
oil.  An  interagency  study  has  found  that 
companies  engaged  in  buying  and 


selling  California  crude  oil  commonly 
use  ANS  spot  prices  as  the  benchmark 
for  determining  California  crude  values 
(Final  Interagency  Report  on  the 
Valuation  of  Oil  Produced  from  Federal 
Leases  in  California,  May  16, 1996;  Long 
Beach  litigation).  These  companies 
apparently  have  no  difficulty  in 
adjusting  the  ANS  prices  for  quality 
differences  to  derive  the  prices, 
including  premia  over  postings,  they  are 
willing  to  pay  for  California  crude  oils. 
MMS  believes  ANS  spot  prices  are  a 
recognized  benchmark  for  valuing 
California  crudes  and  a  reliable 
indicator  of  the  market  value  of 
California  crude  oils. 

Comments  alleging  that  ANS  spot 
prices  are  unreliable  because  ANS  crude 
is  thinly  traded  were  analyzed  for  MMS 
by  Innovation  &  Information 
Consultants.  Inc.  (Memorandum  to 
MMS  file.  September  25, 1997).  They 
report  that  it  is  the  spot  market  for  local 
California  crude  oils,  not  ANS  crude, 
that  is  thinly  traded  and  thus  leads  to 
unreliable  price  indices.  They  also 
report  that  there  is  a  high  degree  of 
correlation  between  ANS  spot  prices 
and  prices  actually  paid  for  Galifornia 
crudes.  They  indicate  that  the  major  oil 
companies  in  California  regularly  make 
comparisons  between  Galifornia  crude 
oils  and  ANS  with  the  understanding 
and  expectation  that  a  Galifornia  crude 
should  equate  to  ANS  in  value  after 
accounting  for  location  and  quality 
differences. 

(i)  Dutv  to  Market  (Proposed  Paragraph 
206.102(e)(1)) 

The  January  1997  proposal  restated 
the  lessee's  duty  to  market  the  oil  for  the 
mutual  benefit  of  the  lessee  and  lessor 
at  no  cost  to  the  Federal  Government, 
consistent  with  longstanding 
Departmental  practice  and  implied  lease 
covenants. 

Summary  of  Comments:  Nineteen 
respondents,  all  representing  industry, 
commented  on  the  duty-to-market 
provision.  They  all  opposed  the 
provision  on  the  following  grounds: 

•  Downstream  marketing  costs 
enhance  the  value  of  the  oil.  MMS  is  not 
entitled  to  claim  royalties  on  the  value 
added  by  those  expenses  and  risks 
incidental  to  downstream  activities, 
particularly  when  value  is  determined 
at  a  marketing  center  downstream  of  the 
lease. 

•  The  lessor  does  not  share  mutually 
in  the  risks  inherent  in  downstream 
marketing  activities;  accordingly,  there 
is  no  mutual  benefit  when  one  party 
bears  all  the  costs  and  risks. 

•  There  is  no  legal  foundation 
supporting  a  no-cost  duty  to  market 
when  the  point  of  royalty  determination 
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is  moved  to  a  downstream  market 
center. 

•  Placing  production  in  marketable 
condition  (physically  conditioning  the 
production  for  market)  is  separate  from 
a  duty  to  market;  lease  terms  do  not 
require  the  lessee  to  market  the 
production  at  no  cost  to  the  lessor. 

MMS  Response:  It  is  a  well- 
established  principle  of  oil  and  gas  law 
that  lessees  have  the  obligation  to 
market  lease  production  for  the  mutual 
benefit  of  the  lessee  and  lessor,  without 
deduction  for  the  costs  of  marketing. 
See,  e.g.,  Walter  Oil  and  Gas  Corp.,  Ill 
IBLA  260  (1989);  Arco  Oil  and  Gas  Co., 
112  IBLA  8  (1989);  Taylor  Energy  Co., 
143  IBLA  80  (1998)  (motion  for 
reconsideration  pending);  Yates 
Petroleum  Corp.,  148  IBLA  33  (1999); 
Amerac  Energy  Corp.,  148  IBLA  82 
(1999)  (motion  for  reconsideration 
pending);  Texaco  Exploration  and 
Production  Inc.,  No.  MMS-92-0306- 
O&G  (1999)  (concurrence  by  the 
Secretary)  (action  for  judicial  review 
pending,  Texaco  Exploration  and 
Production  Inc.  v.  Babbitt,  No. 
1:99CV01670  (D.D.C.)). 

In  the  context  of  Federal  leases,  the 
D.C.  Circuit  referred  to  this  implied 
lease  covenant  many  years  ago  in 
California  Co.  v.  Udall,  296  F.2d  384, 
387  (D.C.  Cir.  1961),  stating  that  "the 
lessee  was  obliged  to  market  the 
product."  The  duty  to  market  at  no  cost 
to  the  lessor  is  not  unique  to  Federal 
leases.  See,  e.g.,  Merrill,  Covenants 
Implied  in  Oil  and  Gas  Leases  (2d  Ed. 
1940),  section  84-86  (Noting  "(n]o  part 
of  the  costs  of  marketing  or  of 
preparation  for  sale  is  chargeable  to  the 
lessor");  "Direct  Gas  Sales:  Royalty 
Problems  for  the  Producer,"  46  Okla.  L. 
Rev.  235  (1993);  Amoco  Production  Co. 
v.  First  Baptist  Church  o/Pyote,  579 
S.W.2d  280  (Tex.  Civ.  App.  1979),  writ 
ref  d  n.r.e.,  611  S.W.2d  610  (Tex.  1981), 
and  cases  cited  in  these  authorities. 

This  duty  to  market  means  that  the 
lessee  must  act  as  a  prudent  marketer. 
The  duty  to  market  is  an  implied 
covenant  of  virtually  all  oil  and  gas 
leases,  whether  the  leases  are  private, 
Federal,  or  State  leases.  NfMS  as  lessor 
has  never  shared  in  the  "risks"  of 
marketing  and  has  never  allowed 
deductions  from  royalty  value  for 
marketing  costs.  This  rulemaking  makes 
no  change  to  the  lessee's  duty  to  market. 

The  decisions  cited  above  establish 
several  principles.  First,  the  lessee  has 
an  implied  duty  to  prudently  market  the 
production  at  the  highest  price 
obtainable  for  the  mutual  benefit  of  both 
the  lessee  and  the  lessor.  The  creation 
and  development  of  markets  is  the 
essence  of  Uiat  obligation,  as  the  IBLA 


expressed  it  ten  years  ago  in  Arco  Oil 
and  Gas  Co.,  supra: 

The  creation  and  development  of  markets 
for  production  is  the  very  essence  of  the 
lessee's  implied  obligation  to  prudently 
market  production  from  the  lease  at  the 
highest  price  obtainable  for  the  mutual 
benefit  of  the  lessee  and  lessor.  Traditionally. 
Federal  gas  lessees  have  borne  100  percent  of 
the  costs  of  developing  a  market  for  gas. 
Appellant  has  cited  no  authority,  nor  do  we 
find  any,  which  supports  an  allowance  for 
creation  and  development  of  markets  for  the 
royalty  share  of  production. 

112  IBLA  at  11. 

Because  of  industry's  repeatedly- 
expressed  concerns  in  the  comments 
and  workshops,  MMS  emphasizes  that 
this  does  not  imply  that  lessees  are 
somehow  prohibited  from  marketing  at 
the  lease  and  must  market  production 
"downstream."  Lessees  may  market  at 
the  lease  without  breaching  the  duty  to 
market.  However,  if  a  lessee  chooses  to 
market  downstream,  the  choice  to  do  so 
is  for  the  mutual  benefit  of  itself  and  the 
lessor,  and  does  not  affect  the  lessee's 
relationship  to  the  lessor.  The  choice  to 
market  downstream  does  not  make 
marketing  costs  deductible  or  permit  the 
lessee  to  disregard  part  of  the  sales  price 
obtained  at  a  downstream  market. 

In  addition,  lessees  have  always  home 
all  of  the  marketing  costs.  The 
Department  has  not  knowingly 
permitted  an  allowance  or  deduction 
from  royalty  value  for  marketing  costs. 
As  the  Board  held  a  decade  ago  in 
Walter  Oil  and  Gas  Corp.,  supra: 

The  only  allowances  recognized  as  proper 
deductions  in  determining  royalty  value  are 
transportation  allowances  for  the  cost  of 
transporting  production  from  the  leasehold  to 
-the  first  available  market,  which  has  been 
considered  a  relevant  factor  pursuant  to  30 
C.F.R.  206.150(e)  *   *   *  and  processing 
allowances  for  processed  gas  authorized  by 
30  C.F.R.  206.152(a)(2)(1987).  *   *    »  Walters 
unsupported  assumption  that  it  is  somehow 
entitled  to  deduct  its  marketing  costs  from 
royalty  value  fails  in  the  face  of  contrary 
regulatory  requirements  *   *   *  . 

Ill  IBLA  at  265. 

Lessees  may  deduct  from  value  only 
those  costs  allowed  by  the  regulations, 
especially  in  light  of  the  gross  proceeds 
minimum  value  requirement.  The  only 
deductible  costs  are  transportation  costs 
and,  in  the  case  of  "wet"  gas  with 
heavier  entrained  liquid  hydrocarbons, 
processing  costs. 

Further,  marketing  costs  are  not 
deductible,  regardless  of  whether  the 
lessee  bears  them  directly  or  transfers 
the  marketing  function  or  costs  to  a 
contractor  or  an  affiliate. 

Moreover,  the  fact  that  marketing 
arrangements  enhance  the  lessee's 
ability  to  obtain  a  higher  price  does  not 
imply  that  marketing  costs  are 


deductible.  It  also  follows  that  a  lessee 
may  not  deduct  or  disregard  for  royalty 
purposes  the  additional  benefits  it  gains 
or  value  it  receives  through  obtaining  a 
higher  price  through  its  marketing  skill 
or  expertise.  If  the  lessee  manages  to 
obtain  a  higher  price  for  its  oil  through 
skillful  marketing  efforts,  that  higher 
price  is  the  minimum  royalty  value 
under  the  gross  proceeds  rule. 

At  the  same  time,  the  location  of  the 
market  at  which  the  lessee  chooses  to 
sell  its  production  does  not  change  the 
lessee's  obligation.  Much  of  industry's 
opposition  to  the  duty-to-market 
provision  in  the  proposed  and  final 
rules  revolves  around  the  argument  that 
when  royalty  value  is  based  on  the  sale 
of  production  at  a  downstream  location, 
the  downstream  transportation,  risks, 
and  related  services  add  more  value  to 
the  oil  than  is  reflected  in  the 
transportation  allowances  (or  location 
differentials)  MMS  permits. 

The  industry  commenters'  argument 
is  contrary  to  established  principles  and 
uniform  longstanding  practice. 
Valuation  based  upon  a  "downstream" 
sale  or  disposition  of  production  has 
been  commonplace  for  many  years.  For 
sales  at  distant  markets,  the  lessee  is 
entitled  to  an  allowance  for 
transportation  costs,  but  not  for 
marketing  costs.  Sales  away  from  (or 
"downstream"  from)  the  lease  often  are 
the  starting  point  for  determining 
royalty  value,  and  the  costs  of 
transportation  always  have  been 
allowed  in  order  to  ascertain  value  at  or 
near  the  lease.  A  lessee  who  transports 
production  to  sell  it  at  a  market  remote 
from  the  lease  or  field  is  entitled  to  an 
allowance  for  the  costs  of 
transportation.  See  30  C.F.R.  206.104, 
206.105  (crude  oil),  206.156  and 
206.157  (gas)  (1988-1997).  Before  the 
1988  regulations,  transportation  costs 
were  allowed  under  judicial  and 
administrative  cases.  See,  e.g..  United 
States  V.  General  Petroleum  Corp.,  73  F. 
Supp  225  (S.D.  Cal.  1946),  affd. 
Continental  Oil  Co.  v.  United  States,  184 
F.2d  802  (9th  Cfr.  1950);  Arco  Oil  and 
Gas  Co.,  109  IBLA  34  (1989):  Shell  Oil 
Co..  52  IBIJ^  15  (1981);  Shell  Oil  Co..  70 
I.D.  393,  396  (1963). 

An  illustrative  example  is  Marathon 
Oil  Co.  V.  United  States.  604  F.  Supp.. 
1375  (D.  Alaska  1985),  afTd,  807  F.2d 
759  (9th  Cir.  1986),  cert,  denied,  480 
U.S.  940  (1987).  In  that  case,  Marathon 
produced  natural  gas  from  Federal 
leases  in  Alaska,  and  sold  it  in  Japan 
after  overseas  transportation  in  liquid 
form  by  tanker.  The  court  held  that 
MMS  properly  deducted  Marathon's 
costs  of  transportation  (including 
liquefaction)  from  the  sales  price  in 
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Japan  to  derive  the  royalty  value  (gross 
proceeds)  at  the  lease. 

Indeed,  trans  jortation  allowances 
have  been  comi  Qon  for  decades 
precisely  becai  se  the  initial  basis  for 
establishing  va  ue  often  is  a 
"downstream"  sales  price.  Industry's 
argument  that  I  IMS  is  somehow 
improperly  trying  to  "tap  into"  the 
benefits  indust  y  derives  from  its 
marketing  expe  rtise  clouds  the  real 
issue.  If  a  lessei  i  can  obtain  a  better  price 
by  selling  awa\  from  the  lease,  then  it 
will  do  so.  Hov  the  lessee  markets  its 
production  is  i1  s  decision.  The  lessor  is 
entitled  to  its  r«  lyalty  share  of  the  total 
value  derived  f  om  the  production 
regardless  of  h(  w  the  lessee  chooses  to 
dispose  of  it.  T  le  United  States  as  lessor 
always  has  shai  ed  in  the  "benefit"  of 
"downstream"  marketing  away  from  the 
lease,  and  has  i  llowed  deductions  for 
the  cost  of  tram  portation  accordingly. 

Moreover,  th  !se  principles  do  not 
change  in  the  e  :ent  that  a  wholly- 
owned  or  whol  y-commonly-owned 
affiliated  mark(  ting  entity  buys  other 
production  at  arm  s  length  from  other 
working  intere;  t  holders  in  the  field  at 
the  same  price  t  pays  to  its  affiliated 
producer.  The  ndustry  wants  to  limit 
royalty  value  t(  supposedly 
"comparable"  i  ales  at  the  lease  even 
when  the  lessei !  receives  a  higher  price 
for  its  producti  in.  In  effect,  industry 
wants  to  force  4MS  to  adopt  a  "lowest 
common  denoi  linator"  theory  of 
valuation — i.e.,  the  price  at  which  any 
production  is  s  jld  at  arm's  length  at  the 
lease  will  be  ths  value  of  production 
initially  transff  rred  non-arm's-length, 
even  if  the  latt(  r  production  nets  a 
higher  price  in  the  open  market.  That 
position  is  inc(  rrect  for  several  reasons. 

First,  it  woul  d  enable  a  lessee  whose 
enterprise  real!  zes  more  proceeds  or 
greater  value  fc  r  its  production  than 
some  other  producers  in  the  field  to 
avoid  paying  r(  lyalty  on  part  of  those 
proceeds.  If  th(  lessee  sells  downstream, 
its  gross  procet  ds  are  the  higher  price 
realized  on  the  sale  downstream,  minus 
the  lessee's  tra:  isportation  costs, 
regardless  of  tl  e  fact  that  other 
producers  soldi  for  less.  The  industry's 
position  is  dire  ctly  contrary  to 
Marathon  Oil  ( ^o.  v.  United  States, 
supra.  If  the  le  isee  first  transfers  to  a 
whollv-owned  or  wholly-commonly- 


owned  affiliate 


length  downstieam,  it  is  still  true  that 


the  producing 


entity  could  have  sold  its 


production  at  1  he  point  and  at  the  price 


its  affiliate  did 
wholly-owned 


who  then  resells  at  arm's 


instead  of  using  the 
affiliate  arrangement.  It 
is  perfectly  pre  per  to  value  the 
production  of ;  i  producer  who  markets 
through  a  who  ly-owned  affiliate  at  a 
higher  level  th  m  the  production  that 


other  producers  sell  at  arm's  length  in 
the  first  instance,  when  the  production 
marketed  through  the  wholly-owned 
affiliate  commands  a  higher  price. 
Indeed,  this  is  the  very  situation  which 
the  Third  Circuit  correctly  anticipated 
in  Shell  Oil  Co.  v.  Babbitt,  125  F.3d  172 
(3d  Cir.  1997). 

Further,  the  industry's  position  would 
create  an  incentive  for  a  lessee  to  sell 
some  small  percentage  of  its  production 
at  the  lease  at  arm's-length  for  a  lower 
price  so  that  it  can  pay  royalty  on  the 
rest  of  its  production  at  that  price.  §uch 
a  result  is  contrary  to  the  intent  and 
meaning  of  the  gross  proceeds  rule. 

MMS  agrees  that  the  duty  to  market 
production  for  the  mutual  benefit  of  the 
lessee  and  the  lessor  at  no  cost  to  the 
lessor  is  not  the  same  as  the  lessee's 
duty  to  put  production  into  marketable 
condition  at  no  cost  to  the  lessor. 
However,  the  fact  that  the  two  duties  are 
not  identical  does  not  support  the 
industry  commenters'  position.  The 
decision  of  the  Secretary  and  the 
Assistant  Secretary  for  Land  and 
Minerals  Management  in  Texaco 
Exploration  and  Production  Inc..  supra 
(at  pp.  16-19).  discusses  the 
relationship  of  the  two  duties,  and  MMS 
adopts  the  reasoning  of  that  decision  in 
response  to  the  commenters'  argument. 

(j)  Differentials  (Proposed  Paragraph 
206.105(c)) 

When  value  is  based  on  index  pricing, 
certain  location  and  quality  differentials 
are  required  to  adjust  the  value  of  the 
oil  at  the  index  pricing  point  to  obtain 
royalty  value  of  the  oil  produced  from 
the  lease.  The  January  1997  proposal 
applied  location  and  quality 
differentials  to  adjust  the  value  between 
(1)  the  index  pricing  point  and  the 
appropriate  market  center  and  (2)  the 
market  center  and  the  aggregation  point. 
The  first  differential  was  the  difference 
between  the  average  spot  prices  for  the 
respective  crude  oils  at  the  index 
pricing  point  and  at  the  market  center. 
The  second  differential  was  either  an 
express  differential  under  an  arm's- 
length  exchange  agreement  relative  to 
the  market  center/aggregation  point  pair 
or  a  differential  calculated  and 
published  by  MMS  for  the  market 
center/aggregation  point  pair.  MMS 
would  have  determined  the  latter 
differential  from  information  reported 
on  Form  MMS— 4415. 

The  location  differentials  reflect  the 
relative  differences  in  the  value  of  crude 
oil  delivered  at  different  locations:  they 
are  not  transportation  cost  allowances. 
Under  the  January  1997  proposal,  the 
lessee  would  use  transportation 
allowances  to  adjust  the  value  of  the 
crude  oil  from  the  aggregation  point  (or 


market  center)  to  the  lease.  Comments 
on  transportation  allowances  aie 
addressed  elsewhere  in  this  preamble. 
Summary  of  Comments:  Tnirty-one 
respondents  commented  on 
differentials.  Comments  generally  fell 
into  two  categories: 

(1)  The  differentials  would  be  1  year 
out  of  date  and  would  not  reflect  market 
conditions  at  the  time  of  production. 
They  particularly  ignore  the  dynamic 
supply  and  demand  processes  that 
operate  on  daily  and  seasonal  bases. 

(2)  The  differentials  would  not 
adequately  adjust  for  quality  differences 
between  the  lease  and  the  index  pricing 
point  because  of  commingling.  There  is 
no  gravity  adjustment  between  the  lease 
and  the  aggregation  point. 

In  sum,  many  commenters  believed 
that  the  differentials  would  not  capture 
the  value  of  oil  produced  at  the  lease. 
Other  comments  included: 

•  Differentials  do  not  recognize  all 
transportation  costs  or  value  added  from 
bleneling,  aggregation,  storage,  and  other 
marketing  services. 

•  Aggregation  points  with  limited 
transactions  will  give  statistically 
invalid  differentials. 

•  Exchange  agreements  may  not 
provide  all  the  needed  data  or  specify 
which  lease(s)  the  oil  Ccune  from. 

•  Differentials  might  be  calculated 
from  inaccurate  and  unreliable  data, 
particularly  with  regard  to  selecting 
"alternative  disposal  points." 

•  Gathering  is  not  adequately 
addressed  in  the  calculation  of 
differentials. 

•  Spot  prices  represent  marginal 
barrels  (small  volume)  to  make  up  for 
refinery  needs;  they  do  not  reflect  the 
price  differences  between  the  market 
centers  and  index  pricing  points. 

•  For  California,  a  comparison  of 
ANS  spot  prices  and  field  spot  prices 
captures  more  than  the  price  difference 
attributable  to  location.  Furthermore, 
where  spot  prices  are  reported  for  a  field 
rather  than  an  aggregation  point,  and  the 
exchange  reflects  a  transfer  at  the  lease 
or  field,  the  differential  would  permit  a 
lessee  to  recover  the  cost  of  transporting 
to  an  "aggregation  point"  twice. 

MMS  Response:  In  the  final  rule,  in 
response  to  the  various  comments.  MMS 
modified  the  previous  proposals 
governing  differentials  by: 

(1)  Eliminating  MMS-published 
differentials  because  MMS  believes  that 
lessees  that  would  be  subject  to  index 
pricing  generally  will  have  sufficient 
information  to  accurately  determine 
location/quality  differentials,  with 
relatively  rare  exceptions.  As  a  result  of 
eliminating  MMS-published 
differentials,  the  proposed  Form  MMS- 
4415  is  not  part  of  the  final  rule. 
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Because  MMS  is  not  requiring  the 
proposed  form,  it  is  not  necessary  to 
address  the  extensive  conunents  MMS 
received  regarding  the  content  and 
timing  of  the  form. 

(2)  EUminating  the  location 
differential  between  the  index  pricing 
point  and  the  market  center  because 
using  spot  market  prices  has  made  the 
index  pricing  point  and  market  center 
the  same. 

(3)  Recognizing  separate  quality 
adjustments  to  reflect  the  differences 
between  the  oil  produced  from  the  lease 
and  the  oil  at  the  market  center  or 
refinery  or  other  alternate  disposal 
point,  or  between  intermediate 
exchange  points.  Those  quality 
adjustments  specified  in  exchange 
agreements  will  automatically  account 
for  those  differences  in  quality. 

Other  appropriate  quality  adjustments 
would  be  based  on  pipeline  quality 
bank  specifications  and  related  premia 
and  penalties.  MMS  believes  these 
changes  will  permit  determination  of 
reasonable  and  proper  differentials. 

(k)  Requiring  Use  of  Actual 
Transportation  Costs  (Amended 
Paragraphs  206.105  (b)  and  (g)) 

Aside  from  new  rules  at  proposed 
paragraph  206.105(c)  addressing 
differentials  and  fransportation 
allowances  under  the  proposed  index 
pricing  methodology,  MMS's  other 
change  to  the  transportation  allowance 
rules  in  the  January  1997  proposal  was 
the  proposed  deletion  of  existing 
paragraph  206.105(b)(5).  That  paragraph 
allows  those  lessees  with  non-arm's- 
length  or  no  transportation  agreements 
to  apply  for  an  exception  from  the 
requirement  to  compute  their  actual 
transportation  costs  and  instead  use  a 
FERC-  or  State-approved  tariff.  Deleting 
this  paragraph  would  remove  the 
exception  and  require  lessees  to  use 
actual  transportation  costs  in  all  cases. 

MMS  also  proposed  to  amend  existing 
paragraph  206.105(f)  (proposed  to  be 
redesignated  as  paragraph  206.105(g)), 
which  disallows  deductions  for  actual 
or  theoretical  losses.  MMS  made  this 
change  to  be  consistent  with  the 
deletion  of  paragraph  206.105(b)(5).  In 
the  final  rule,  the  language  addressing 
actual  or  theoretical  losses  appears  at 
new  §206.118. 

Summary  of  Comments:  Sixteen 
respondents  commented  on  the 
proposed  change.  Three  cormnenters 
supported  removing  the  exception, 
stating  that  actual  costs  better  reflect  a 
netted  back  value  and  that  tariffs  are  not 
reviewed  to  determine  their 
reasonableness. 

The  remaining  commenters 
contended  that  FERC  tariffs  remain  a 


viable  measure  of  transportation  costs  in 
non-arm  *s-length  movements.  They 
argued  that  it  is  discriminatory  to  treat 
affiliated  producers,  who  would  have  to 
use  their  transporting  affiliate's  actual 
costs,  differently  from  non-affiliated 
producers,  who  may  pay  a  FERC  tariff 
as  thefr  arm's-length  transportation  cost. 
They  particularly  asserted  that  line 
losses  should  be  an  allowable  cost  to  be 
comparable  with  costs  included  in 
FT:RC  tariffs. 

MMS  Response:  MMS  has  deleted  this 
provision  in  the  final  rule  because  it 
continues  to  believe  that  doing  so 
results  in  allowances  better  reflecting 
lessees'  actual  transportation  costs. 
There  is  no  discrimination  between 
producers  with  transportation  affiliates 
who  must  use  their  calculated  actual 
transportation  costs  and  non-affiliates 
who  may  apply  a  FERC  tariff  as  their 
arm's-length  transportation  cost.  In  both 
instances  the  parties  would  be 
deducting  their  actual,  reasonable 
transportation  costs.  Consistent  with 
this  concept,  the  final  rule  permits  a 
deduction  for  oil  transportation 
resulting  from  payments  (either 
volumetric  or  for  value)  for  actual  or 
theoretical  losses  only  under  an  arm's- 
length  contract. 

(1)  Transportation  Cost  Allowances  for 
California  and  Alaska  (Proposed 
Paragraph  206.105(c){3)(ii)) 

As  initially  proposed  in  January  1997, 
the  determination  of  differentials  and 
transportation  allowances  depends  on 
whether  the  oil  is  (1)  disposed  of  under 
an  arm's-length  exchange  agreement 
with  an  express  location  differential;  (2) 
moved  directly  to  an  alternate  disposal 
point,  such  as  a  refinery;  or  (3)  moved 
directly  to  a  market  center.  For  oil 
moved  directly  to  an  alternate  disposal 
point,  proposed  paragraph 
206.105(c)(3)(ii),  and,  similarly, 
proposed  paragraph  206.105(c)(2)(ii), 
permitted  deduction  of  a  transportation 
allowance  based  on  the  actual  costs  of 
transporting  the  oil  between  the  lease 
and  the  alternate  disposal  point.  In 
addition,  this  section  permitted 
deduction  of  a  location  differential, 
calculated  as  the  difference  between  the 
average  published  spot  price  at  the 
aggregation  point  nearest  the  lease  and 
the  spot  prices  for  ANS  crude  at  the 
associated  market  center/index  pricing 
point. 

Summary  of  Comments:  Two 
commenters  noted  that  this  provision 
may  allow  for  substantial  "double 
dipping"  of  transportation  cost 
deductions.  They  indicated  that  spot 
prices  reflect  in  part  the  cost  of  moving 
the  crude  from  the  aggregation  point  to 
the  market  center.  If  transportation  to 


the  alternate  disposal  point  bypasses  an 
aggregation  point,  the  lessee  is  allowed 
to  deduct  its  actual  transportation  costs 
plus  a  location  differential,  which, 
having  been  computed  from  spot  prices, 
has  imbedded  transportation  costs.  The 
transportation  allowance  thus  will 
double  the  deduction  for  the  location 
differential  between  the  lease  and  the 
market  center. 

They  also  asserted  that  the  proposed 
rule  did  not  restrict  the  location  of  the 
alternate  disposal  point  relative  to  the 
lease,  meaning  that  crude  could  be 
shipped  cross  country  and  have  a 
substantial  transportation  deduction. 
They  recommended  that  MMS  limit  the 
maximum  transportation  cost  deduction 
to  no  more  than  the  cost  of  moving  the 
crude  by  pipeline  from  the  lease  to  the 
nearest  market  center. 

MMS  Response:  Sections 
206.105(c){2)(ii)  and  (c)(3)(ii)  of  the 
January  1997  proposal  were  modified 
and  reproposed  as  §§  206.112  and 
206.113  in  the  Februar\'  1998  proposal, 
which  are  now  adopted  as  §  206.112  in 
the  final  rule  with  changes  discussed 
below.  In  the  final  rule,  if  a  lessee  or  its 
affiliate  transports  lease  production 
directly  to  an  alternate  disposal  point,  it 
may  adjust  the  index  price  for  the  actual 
costs  of  transportation  under  §  206.110 
or  §206.111.  The  lessee  must  also  adjust 
the  index  price  for  quality  based  on 
premia  or  penalties  determined  by 
pipeline  quality  bank  specifications. 
This  will  not  result  in  the  "double- 
dipping"  with  which  the  commenter 
was  concerned.  The  final  rule  also 
includes  a  provision  at  §  206.112(g)  that 
prohibits  a  lessee  from  using  any 
transportation  or  quality  adjustment  that 
duplicates  all  or  part  of  any  other 
adjustment,  thus  eliminating  any 
possibility  of  double  deduction  for  the 
location  differential  between  the  lease 
and  the  alternate  disposal  point  or 
market  center.  MMS  believes  that  as  a 
practical  matter,  alternate  disposal 
points  will  be  reasonable  distances  from 
the  lease  and  that  no  cost  limits  (beyond 
the  50  percent  limit  contained  in  this 
final  rule  at  §  206.109(c))  are  necessary. 

(m)  Form  MMS-^415  (Proposed 
Paragraph  206.105(d)(3)) 

Under  the  January  1997  proposal,  all 
lessees  and  their  affiliates  aimually 
would  have  to  submit  proposed  Form 
MMS-4415,  Oil  Location  Differential 
Report,  to  enable  MMS  to- calculate 
location  and  quality  differentials  under 
the  index  pricing  methods.  As  originally 
proposed,  information  would  be 
collected  for  all  leases — Federal.  State, 
private,  and  Indian.  MMS  would  use  the 
reported  data  to  calculate  and  publish 
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exchanges  at  the  lease  and  market 
center,  thus  eliminating  the  need  to 
calculate  differentials  to  and  from  the 
aggregation  point. 

MMS  Response:  hi  the  final  rule, 
MMS  will  not  publish  location/quality 
differentials  because  MMS  believes  that 
lessees  generally  will  have  sufficient 
information  to  accurately  determine 
them,  with  relatively  rare  exceptions.  If 
a  lessee  disposes  of  its  oil  through  one 
or  more  exchange  agreements,  it 
ordinarily  should  have  the  information 
necessary  to  determine  adjustments  to 
the  index  price.  As  a  result  of 
eliminating  MMS-published 
differentials,  the  proposed  Form  MMS- 
4415  is  not  part  of  the  final  rule. 
Because  MMS  is  not  requiring  the 
proposed  form,  it  is  not  necessary  to 
address  the  extensive  comments  MMS 
received  regarding  the  content  and 
timing  of  the  form. 

If  the  oil  is  not  disposed  of  through 
exchange  agreements,  then  the  lessee  is 
physically  transporting  the  oil  either  to 
a  market  center  or  to  an  alternate 
disposal  point  (such  as  a  refinery.)  In 
that  event,  the  lessee  will  have  the 
necessary  information  regarding  actual 
transportation  costs  to  claim  the 
appropriate  transportation  allowance. 

(n)  Sale  of  Federal  Royalty  Oil 
(Proposed  Paragraph  208.4(b)(2)) 

In  the  January  1997  proposal,  MMS 
proposed  to  tie  the  royalty-in-kind  (RIK) 
valuation  to  the  index  pricing 
provisions  of  30  CFR  206.102(c)(2). 
MMS  believed  this  change  would 
provide  certainty  in  pricing  for  buyers 
and  simplify  reporting  for  producers. 

Summary  of  Comments:  Aside  from 
the  numerous  commenters  that 
recommended  MMS  take  all  its  royalty 
in  kind  and  market  it,  five  respondents 
provided  comments  relevant  to  the 
proposed  regulatory  change.  Comments 
included: 

•  The  rules  should  allow  RIK  refiners 
to  opt  in  and  out  of  contracts  without 
terminating  the  contracts. 

•  Index  pricing  does  not  provide  an 
incentive  to  RIK  refiners  because  they 
can  buy  cheaper  crude  under  long-term 
contracts.  Arm's-length  prices  should  be 
used  for  royalty  value. 

•  RIK  refiners  need  assurance  they 
will  not  be  liable  for  retroactive  price 
provisions,  and  that  the  price  invoiced 
is  final  and  not  subject  to  later  revision; 
producers  should  be  liable  for  any 
adjustments. 

•  RIK  refiners  should  be  billed  for 
actual  volumes  delivered,  not  produced; 
MMS  should  penalize  the  producer  for 
not  delivering  the  RIK  volume. 


•  RIK  refiners  should  receive  value 
and  volume  information  at  the  same 
time  as  MMS. 

One  commenter  recommended 
scrapping  the  RIK  program  because  it  is 
too  difficult  and  costly  to  administer. 

MMS  Response:  In  the  February  1998 
proposal,  MMS  decided  not  to  proceed 
with  the  proposal  to  modify  the  RIK 
valuation  procedures.  Instead,  MMS 
decided  to  establish  future  RIK  pricing 
terms  directly  within  the  RIK  contracts. 
Therefore,  this  issue  is  not  part  of  this 
rulemaking. 

(o)  Added  Administrative  and  Economic 
Burdens 

Summary  of  Comments:  Twenty-five 
commenters  thought  the  proposed  rules 
would  create  a  considerable 
administrative  burden  and  add 
additional  costs  for  both  industry  and 
MMS.  Many  comments  were  on  the 
preparation  of  Form  MMS— 4415.  They 
indicated  that  acquiring  and  compiling 
the  needed  information  would  take 
much  longer  than  MMS's  estimate  of  15 
minutes.  (One  commenter  estimated  2 
hours  per  form.)  Other  comments 
indicated  there  would  be  additional 
costs  due  to  new  accounting  systems, 
new  software,  and  additional  personnel 
needed  to  administer  the  new  rules, 
both  for  industry  and  MMS.  A  few 
commenters  speculated  that  the  added 
costs  to  producers,  particularly  small 
producers,  might  force  abandonment  of 
marginal  wells  or  investment  in  other 
areas. 

MMS  Response:  As  discussed 
previously,  MMS  eliminated  Form 
MMS-4415  in  the  final  rule.  We  discuss 
other  administrative  costs  in  Section  XI 
of  this  preamble. 

(p)  Fairness,  Procedural  Conduct,  and 
Workability 

Summary  of  Comments:  Thirty-three 
industry  respondents  opposed  as 
inequitable  the  valuation  methods  of  the 
January  1997  proposal  for  oil  not  sold  at 
arm's  length.  Their  comments  revolved 
around  the  index  pricing  method  and 
had  the  following  themes: 

•  The  leasing  acts  and  lease  terms 
require  valuation  at  the  lease.  MMS 
exceeds  its  statutory  authority  by 
implementing  a  valuation  method  away 
from  the  lease  without  recognizing  all 
the  downstream  value-added  costs  and 
risks  (such  as  marketing  costs)  as 
deductions.  This  overstates  the  value  of 
production  at  the  lease  and  creates 
"phantom  income"  to  which  MMS  is 
not  entitled.  (Some  commenters 
believed  the  index  pricing  method  was 
tantamount  to  price  fixing.) 

•  The  proposed  rule  has  dual 
standards.  It  discriminates  between 
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similarly-situated  lessees  by  requiring 
the  integrated  lessee  to  base  value  on  a 
different  methodology.  It  disqualifies 
many  producers  from  using  their  gross 
proceeds  as  value  when  they  engage  in 
exchanges  or  oil  purchases. 

•  The  proposed  rule  is  contrary  to  the 
deep  water  royalty  reduction  program. 

•  The  index-pricing  method  might 
force  RIK  refiners  into  paying  higher 
prices. 

Some  commenters  believed  that  MMS 
failed  to  articulate  a  factual  basis  for  its 
conclusion  that  arm's-length  transaction 
prices  are  no  longer  valid  indicators  of 
value.  They  also  argued  that  MMS  had 
not  provided  sufficient  time  for  industry 
to  analyze  and  comment  on  the 
proposed  rule  and  claimed  that  MMS 
had  not  complied  with  the  Unfunded 
Mandates  Reform  Act,  the  Paperwork 
Reduction  Act.  Executive  Order  12630, 
or  Executive  Order  12866.  Some 
commenters  believed  that  the  proposed 
rule  is  extremely  complex  and  difficult 
to  implement. 

MMS  Response:  As  indicated  in  the 
Background  section  of  this  preamble, 
the  reason  for  this  rulemaking  is  to 
assure  that  royalties  are  based  on  market 
values.  The  modifications  adopted  in 
this  final  rule  strengthen  the  market 
value  concept  for  royalty  valuation. 

The  final  rule  maintains  the  concept 
of  using  a  lessee's  gross  proceeds  to 
value  production  sold  at  arm's-length. 
However,  most  Federal  oil  is  disposed 
of  under  other  than  arm's-length 
conditions.  Different  standards 
historically  have  existed  for  dispositions 
not  at  arm's  length,  because  such 
transactions  are  not  reliable  indicators 
of  what  parties  will  do  in  a  competitive 
market.  Contract  prices  between 
affiliated  entities  may  be  influenced  by 
many  factors  other  than  market  forces. 

MMS  also  notes  that  the  governing 
statutes  and  lease  terms  give  the 
Secretary'  the  authority  to  establish 
royalty  value.  The  Mineral  Leasing  Act 
of  1920  (MLA),  as  amended  numerous 
times,  authorizes  the  Secretary  to 
prescribe  necessary  and  proper  rules 
and  regulations  to  carry  out  the 
purposes  of  the  MLA.  The  Outer 
Continental  Shelf  Lands  Act  of  1953 
(OCSLA),  as  amended,  requires  the 
Secretary  to  administer  the  provisions  of 
the  OCSLA  relating  to  the  leasing  of  the 
OCS,  and  authorizes  the  Secretary  to 
prescribe  such  rules  and  regulations  as 
may  be  necessary  to  carry  out  such 
provisions.  Further,  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA)  reemphasized  the 
Secretary's  royalty  management 
authorities  and  responsibilities  for 
Federal,  OCS,  and  Lidian  oil  and  gas 
leases.  Section  301(a)  of  FOGRMA,  30 


U.S.C.  1751(a).  says  "The  Secretary 
shall  prescribe  such  rules  and 
regulations  as  he  deems  reasonably 
necessary  to  carry  out  this  Act." 

Also,  tne  royalty  clauses  of  Federal  oil 
and  gas  leases  say  that  the  Secretary  of 
the  Interior  may  establish  reasonable 
minimum  royalty  values  (considering 
highest  prices  paid  for  part  or  a  majority 
of  like-quality  production  in  the  same 
field,  prices  received  by  the  lessee, 
posted  prices,  and  other  relevant 
matters,  and,  whenever  appropriate, 
after  notice  and  opportunity  to  be 
heard).  Thus.  MMS  believes  this 
rulemaking  effort  complies  with  both 
the  letter  and  spirit  of  the  statutes  and 
lease  terms. 

MMS  addressed  the  Unfunded 
Mandates  Reform  Act.  the  Paperwork 
Reduction  Act.  Executive  Order  12630. 
and  Executive  Order  12866  in  the 
February  1998  proposal  and  does  so 
again  in  Section  XI  of  this  preamble. 

(q)  Interim  Final  Rule 

MMS  indicated  that  it  might  publish 
an  Interim  Final  Rule  while  it  evaluated 
the  methodology  in  the  proposed  rule. 
This  approach  would  provide  the 
flexibility  to  do  a  revision  after  the  first 
year  without  a  new  rulemaking. 

Summary  of  Comments:  Twenty 
respondents  commented  on  this 
approach.  All  commenters  opposed  the 
issuance  of  an  Interim  Final  Rule, 
indicating  that  such  a  rule  would  be 
overly  costly  and  burdensome  to  both 
industry  and  MMS.  especially  if  MMS 
later  changed  the  valuation  standards. 

MMS  Response:  MMS  has  abandoned 
the  notion  of  an  Interim  Final  Rule  for 
this  rulemaking  and  is  publishing  a 
Final  Rule  instead. 

(r)  Alternatives 

Summary  of  Comments:  Fifty 
commenters  suggested  one  or  more 
alternatives  to  the  proposed  rules.  The 
leading  alternative  by  far  was  the 
recommendation  that  MMS  take  and 
market  its  royalty  share  in  kind.  Other 
alternatives  revolved  around  modifying 
the  existing  non-arm's-length  valuation 
benchmarks. 

Almost  all  industry  commenters  and 
some  State  commenters  recommended 
that  MMS  expand  its  current  RIK 
program.  Two  industry  trade 
organizations  indicated  that  MMS 
would  benefit  from  an  RIK  program  thus 
ending  valuation  controversies.  MMS 
would  further  benefit  by  earning  the 
higher  rewards  that  the  market  holds  for 
successful  risk-takers.  Several 
commenters  recommended  that  MMS 
model  its  RIK  program  after  that  of 
Alberta,  Canada.  One  State  suggested 
using  RIK  sales  to  determine  marketing/ 


location  differentials  and  to  obtain 
comparable  sales  information  to  value 
oil  not  disposed  of  at  arm's  length. 
Commenters  generally  believed  that  an 
RIK  program  would  be  less  burdensome 
on  industry,  would  reduce  MMS's 
administrative  costs,  and  would  ensure 
proper  valuation.  Some  suggested  that 
MMS  auction  the  RIK  oil  at  the  lease  to 
gain  the  best  price. 

Several  commenters  suggested 
revising  the  existing  non-arm's-length 
valuation  benchmarks  to  eliminate 
reliance  on  posted  prices  but  still 
maintain  benchmarks.  Besides  deleting 
references  to  posted  prices,  suggestions 
included  arranging  the  benchmarks  as 
follows: 

•  Prices  received  by  the  lessee  under 
other  comparable  arm's-length 
transactions  in  the  same  field  or  area, 
including  prices  bid  in  response  to 
tendering  programs. 

•  Arm's-length  prices  received  by 
others  in  the  field. 

•  Prices  from  nearby  fields  within  an 
area  acceptable  to  MMS. 

•  Prices  received  by  MMS,  adjusted 
to  the  lease,  from  its  sales  of  RIK  oil 
from  the  field. 

•  A  netback  method,  perhaps  based 
on  index  prices,  adjusted  back  to  the 
lease. 

One  industry  commenter  suggested 
using  the  average  of  posted  prices  to 
establish  the  benchmcirk  value.  One 
State  commenter  indicated  that  netting 
back  is  the  only  valid  indicator  of 
market  value  for  integrated  companies. 

MMS  Response:  MMS  does  not 
believe  that  taking  all  Federal  oil  in 
kind  is  in  the  best  interests  of  the 
American  public  or  that  such  a  program 
would  enhance  royalties.  MMS  already 
has  the  authority  under  existing  law  and 
lease  agreements  to  take  royalty  in  kind 
when  it  would  be  beneficial  to  the 
taxpayer.  We  believe  it  would  be  a 
mistake  to  require  all  Federal  oil  to  be 
taken  in  kind.  For  example,  the  taking 
of  de  minimus  production  in  remote 
areas  could  lead  to  substantial  revenue 
losses.  MMS  intends  to  continue  its 
existing  royalty-in-kind  programs  to 
determine  where  and  how  it  can  most 
effectively  use  its  authority  to  take 
royalties  in  kind.  This  will  result  in  the 
best  overall  return  to  the  American 
public. 

Several  of  the  suggested  revisions  to 
the  non-arm 's-lenglh  valuation 
benchmarks  revolve  around  finding 
comparable  sales  transactions.  But 
commenters  have  not  demonstrated  the 
consistent  existence  or  availability  of 
such  transactions  for  volumes  sufficient 
to  use  for  royalty  valuation.  To  the 
contrary,  MMS  believes  that  nationwide 
about  two-thirds  of  crude  oil  production 
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is  disposed  of  noi  -arm's-length.  As 
previously  mentic  ned,  the  general  lack 
of  competitive  ani  1  transparent  markets 
at  the  lease  makes  the  attempt  to  find 
comparable  sales  ransactions  far 
inferior  to  the  use  of  index  prices.  The 
RMR,  where  relia:  ile  spot  prices  are  not 
readily  available,  s  an  exception — about 
two-thirds  of  cruc  e  oil  produced  there 
is  sold  at  arm's  le;  tgth.  hi  addition,  this 
proposal  has  subs  antial  practical 
difficulties  since  ( ompanies  are  not 
privy  to  comparal  le  sales  transactions 
and  such  informa  ion  available  to  MMS 
is  unaudited  for  c  irrent  periods.  The 
final  rule  thus  pri  narily  uses  index 
prices,  adjusted  fc  r  location  and  quality, 
to  establish  vcJue  "or  oil  not  sold  at 
arm's  length.  As  indicated  above,  MMS 
has  concluded  that  posted  prices  no 
longer  reflect  mar  Let  value,  so  any 
scheme  using  pos  ed  prices  would  not 
accomplish  the  go  al  of  this  rulemaking. 

General  Commt  nt — MMS 
Consultants.  Asid  i  from  the  topical 
categories  discuss  jd  above,  we  received 
several  comments  throughout  the 
rulemaking  procei  s  that  MMS  relied  too 


heavily  on  reports 


predisposed  posit  ons.  However,  in 
developing  this  rn  le,  MMS  sought  out 
the  best  experts  a\  ailable  to  advise  it  on 
the  petroleum  ma  ket.  These  experts 
provided  MMS  w;  th  valuable 
information  on  current  and  past 
marketing  practici  is.  Further,  analyses  of 
the  industry  consi  iltants'  comments  by 
MMS's  consultants  (Review  of  Selected 
Technical  Reports  on  MMS's  Proposed 
Federal  Oil  Rule  a  nd  Supplemental 


Rule,  Innovation 
Consultants,  Inc., 
suggest  that  many 
multiple  perspect 
MMS  appreciates 


Information 
September  25.  1997) 
argiunents  have 
ves  and  are  equivocal, 
iiese  different 


viewpoints  and  cc  nsidered  them  in 


deliberating  on  th 


grcss 


The  primary 
proposal  was  to 
requirements  for 
arm's-length 
below.)  Speci 
proposal: 

•  Expanded 
to  dispositions 
crude  oil  calls, 

•  Extended 
"overall  balance 

•  Deleted  the 
using  index  pricei 
purchased  oil  in 

•  Added  langu 
to  a  single  exchanjg 
either  the  arm's 


m" 


indjx 


by  consultants  with 


s  rulemaking. 


rv.  Responses  to  I  *ublic  Comments  on 
luly  1997  Proposal 

Summary  of  Propi  )sed  Rule 


purpose  of  the  July  1997 
the  eligibility 
il  valuation  under 
transfections.  (See  (b) 
fically.  the  supplementary 


rf  vise 


(il 


proceeds  valuation 
olving  competitive 


pricing  valuation  to 
situations, 
r«  quirement  to  value  oil 
for  lessees  who 
last  2  years,  and 
i  ge  to  value  oil  subject 

e  agreement  under 
If  ngth  gross  proceeds 


tie , 


accruing  after  the  exchange  or  the  index 
pricing  method. 

MMS  also  asked  for  further  comments 
on  collecting  information  on  proposed 
Form  MMS-4415  and  reopened  the 
comment  period  on  the  January  1997 
proposal. 

We  received  over  270  pages  of  written 
comments  from  27  entities,  including 
independent  oil  and  gas  producers, 
major  oil  and  gas  companies,  petrolemn 
industry  trade  associations,  States,  a 
municipality,  consultants,  and  futures 
market  representatives.  Comments  fell 
into  11  topical  categories  {(a)  through  (k) 
below).  Many  of  the  respondents 
reiterated  or  expanded  on  the  same 
comments  made  on  the  January  1997 
proposal. 

(a)  Posted  Prices 

Summary  of  Comments:  Two 
respondents  submitted  further 
comments  on  posted  prices.  Both  agreed 
that  posted  prices  no  longer  reflect 
market  value.  One  commenter 
cautioned,  however,  that  any  use  of 
gross  proceeds  to  establish  value 
(specifically  in  California)  will  result  in 
royalties  being  paid  on  posted  prices, 
since  most  outright  sales  contracts  are 
tied  to  posted  prices. 

MMS  Response:  For  the  reasons 
expressed  in  sections  I  and  Illfb),  the 
final  rule  eliminates  posted  prices  as  an 
indicator  of  crude  oil  value  for  royalty 
purposes.  However,  MMS  still  believes 
that,  even  in  California,  proceeds 
received  by  a  lessee  or  its  affiliate  under 
an  arm's-length  contract  represent 
market  value.  Only  when  oil  is  not  sold 
at  arm's  length  is  it  necessary  to  look  to 
other  reliable  indicators  to  determine 
value. 

(b)  Revisions  to  Arm's-length  Valuation 
Criteria  (Revised  Proposed  Paragraphs 
206.102(a)(4)  and  (a)(6)) 

Based  on  comments  that  the  proposed 
rule  overly  restricted  the  use  of  arm's- 
length  gross  proceeds  as  royalty  value, 
the  July  1997  proposal  expanded  the 
arm's-length  valuation  criteria  in 
proposed  paragraph  206.102(a)(4)  by 
reducing  the  exclusions  to  only  those 
situations  involving  (1)  a  sales  contract 
that  does  not  reflect  the  total 
consideration  for  the  value  of 
production,  (2)  a  breach  in  the  duty  of 
the  lessee  to  market  production  for  the 
mutual  benefit  of  the  lessee  and  the 
lessor,  (3)  certain  exchange  agreements, 

(4)  non-competitive  crude  oil  calls,  and 

(5)  maintenance  of  overall  balances 
between  buyer  and  seller.  For  oil 
disposed  of  under  a  single  arm's-length 
exchange  agreement,  MMS  offered  two 
options  (revised  proposed  paragraph 
206.102(a)(6)):  (1)  the  index  pricing 


method,  or  (2)  the  gross  proceeds 
received  in  an  arm's-length  sale  of  the 
oil  acquired  in  the  exchange.  MMS  also 
deleted  the  requirement  that  lessees  use 
the  index  pricing  method  if  they 
purchase  oil  within  2  years  preceding 
the  production  month,  commonly 
referred  to  as  the  "two-year  rule"  which 
was  initially  proposed  as  paragraph 
206.102(a)(6). 

Summary  of  Comments — MMS 
Assumptions  and  Rationale:  Sixteen 
respondents  commented  on  MMS's 
underlying  assumptions  and  rationale 
leading  to  the  proposed  revisions.  Some 
thought  the  changes  were  in  the  right 
direction  but,  along  with  other 
conunenters,  believed  the  overall 
concept  of  index  pricing  and  valuation 
away  from  the  lease  remained  flawed 
because  of  the  prevalence  of  active  lease 
markets.  A  few  conunenters  noted  that 
the  index  pricing  method  is  not 
applicable  to  Rocky  Moimtain  oil 
because  this  oil  stays  in  the  RMR  and  its 
prices  are  not  influenced  by  NYMEX 
trades. 

MMS  Response:  As  discussed  in 
Section  Ill(g)  and  (h),  index  prices  are 
often  used  in  the  negotiation  of  sales 
and  settlement  prices.  They  provide  a 
reliable  indicator  of  market  value  when 
oil  is  not  sold  at  arm's  length.  For  the 
RMR,  however,  the  final  rule  contains  a 
series  of  benchmarks  for  valuing  oil  not 
sold  at  arm's  length.  The  first  two  of 
these  benchmarks  are  not  related  to 
index  prices.  The  third  of  these 
benchmarks  is  an  index  price — the 
Cushing,  Oklahoma,  spot  price  for  WTI 
(adjusted  for  quality  and  location).  MMS 
selected  that  price  because  it  is  closest 
to  most  of  the  RMR  and  is  used  in  some 
exchange  agreements  involving  oil 
produced  in  that  region.  However, 
under  paragraph  206.103(b)(5)  of  the 
final  rule,  if  the  lessee  believes  that  the 
first  three  benchmarks  do  not  result  in 
a  reasonable  value  for  its  production, 
the  MMS  Director  will  establish  an 
alternate  valuation  method. 

Summary  of  Comments — Overall 
Balance:  One  commenter  believed  the 
restriction  on  "overall  balances" 
(proposed  paragraph  206.102(a)(4)(ii))  is 
based  upon  an  unproven  and  faulty 
assumption  that  reciprocal  dealings  are 
anti-competitive.  Three  conunenters 
questioned  the  meaning  of  "market 
value  in  the  field  or  area"  regarding  the 
limitation  on  overall  balances.  They 
believed  the  inclusion  of  this  phrase 
would  create  confusion  and  litigation 
because  despite  the  requirements  to  use 
index  pricing  in  overall  balance 
situations,  companies  might  reason  that 
the  contract  price  nonetheless 
represents  market  value.  Two 
conunenters  feared  that  MMS's  use  of 
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this  phrase  would  open  the  door  to  the 
use  of  a  comparable  sales  methodology, 
which  they  opposed.  One  commenter 
recommended  that  MMS  modify  die 
regulatory  language  on  overall  balance 
situations  to  provide: 

1.  That  index-based  value  be  used 
where  the  arm's-length  contract  is 
subject  to  an  informal  or  formal  overall 
balance  agreement  maintained  between 
the  buyer  and  seller. 

2.  That  there  is  a  rebuttable 
presumption  that  an  overall  balance 
arrangement  exists  where  the  lessee  has 
purchased  oil  (or  gas  or  other  gas  or 
petroleum-related  products)  from  its 
buyer  within  the  last  2  years. 

3.  That  the  rule  does  not  apply  for  oil 
purchased  to  meet  production  shortfalls 
or  for  lease  operations. 

Four  commenters  thought  that  a  new 
certification  to  verify  that  a  lessee  is  not 
maintaining  an  "overall  balance"  with 
its  purchaser  is  unnecessary  because 
Form  MMS-2014  already  certifies  that 
values  are  true  and  accurate.  They  also 
suggested  that  "overall  balance"  be 
defined. 

MMS  Response:  MMS  removed  the 
language  regarding  overall  balances  as  a 
separate,  specific  provision  in  the 
February  1998  proposal  and  in  the  final 
rule.  However,  oil  subject  to  overall 
balance  situations  will  be  examined  in 
view  of  paragraphs  206.102(c)(1)  emd 
(c)(2)  to  determine  whether  the  prices 
received  represent  market  value.  The 
value  of  oil  involved  in  overall 
balancing  agreements  thus  ultimately 
will  be  the  lessee's  total  consideration 
or  the  value  determined  by  the  non- 
arm's-length  methods  in  §  206.103. 

Several  commenters  said  in  response 
to  the  February  1998  proposal  that 
removing  the  overall  balance  provision 
and  relying  on  MMS  to  find  such 
agreements  put  an  undue  burden  on 
MMS.  They  further  stated  that  MMS 
would  have  great  difficulty  verifying  the 
existence  of  such  agreements.  We 
continue  to  believe,  however,  that 
verification  of  overall  balancing 
arrangements,' and  appropriate  follow 
up,  is  best  left  to  audit  and  the 
provisions  of  paragraphs  206.102(c)(1) 
and  (c)(2). 

Summary  of  Comments — Two^Year 
Rule:  Two  commenters  opposed  MMS's 
deletion  of  the  "two-year  rule."  One 
commenter  argued  that  deleting  this 
rule  will  cause  difficult  compliance 
problems  because  of  the  difficulty  in 
tracing  all  two-party  transactions  emd  in 
determining  the  existence  of  overall 
balancing  arrangements,  many  of  which 
may  be  informal.  To  address  the 
concerns  of  independent  producers,  two 
commenters  recommended  the  2-year 
rule  be  modified  to  exclude  purchases 


of  minimal  amounts  of  crude  oil  for 
lease  operations  or  to  make  up 
production  shortfalls. 

MMS  Response:  As  discussed  in 
Section  lll(d}  above,  MMS  removed  the 
2-year  rule  because  it  was  overly 
restrictive. 

(c)  Crude  Oil  Calls  (Revised  Paragraph 
206.102(a)(4){iii)) 

For  oil  disposed  of  under  a  crude  oil 
call,  the  July  1997  proposal  would 
recognize  gross  proceeds  as  value  only 
if  the  price  paid  is  the  same  as  what 
other  parties  are  willing  to 
competitively  bid  to  purchase  the  oil 
(the  so-called  "Most  Favored  Nations" 
clause).  Otherwise,  oil  disposed  of 
under  a  non-competitive  crude  oil  call 
would  be  valued  by  index  pricing 
methods. 

Summary  of  Comments:  Nine 
respondents  commented  on  the  crude 
oil  call  issue.  There  was  general 
agreement  to  allow  arm's-length  sales  of 
oil  subject  to  unexercised  crude  oil  calls 
to  be  valued  based  on  gross  proceeds. 
However,  several  commenters 
representing  both  State  and  industry 
interests  expressed  concern  about  the 
Most  Favored  Nations  (MFN)  clause. 
Four  industry  commenters  disagreed 
that  a  crude  oil  call  must  contain  a  MFN 
clause  for  the  sale  of  oil  under  the  call 
to  be  considered  emn's  length. 
Commenters  representing  States,  on  the 
other  hand,  opposed  treating  contracts 
with  crude  oil  calls  with  MFN  or  other 
escalation  clauses  as  arm's-length, 
arguing  that: 

•  The  existence  of  an  MFN  clause  in 
a  contract  does  not  mean  the  associated 
price  was  derived  from  a  true  arm's- 
length  interaction. 

•  Acceptance  of  prices  under  MFN  or 
other  escalation  clauses  increases  the 
potential  to  use  oil  postings  as  the  basis 
for  value. 

•  MMS  will  have  difficulty  in 
monitoring  MFN  transactions. 

Industry  commenters  recommended 
deleting  reference  to  MFN  altogether 
because  such  clauses  are  more  common 
to  gas  contracts  and  rarely,  if  ever,  are 
used  in  oil  transactions.  Industry 
commenters  also  generally  opposed  any 
exclusion  of  crude  oil  calls  from  arm's- 
length  consideration,  arguing  that  calls 
are  legitimate  business  transactions  and 
that  MMS  has  the  option  to  use 
benchmarks  if  call  prices  are  suspect. 

MMS  Response:  MMS  recognized  in 
the  July  1997  proposal  that  not  all  crude 
oil  calls  are  exercised  and  that  some 
calls  are  subject  to  competitive  bid.  In 
the  February  1998  proposal,  MMS 
modified  the  rules  regarding 
competitive  crude  oil  calls  to  accept 
arm's-length  gross  proceeds  as  value  in 


these  situations.  In  the  final  rule,  MMS 
removed  the  language  regarding 
noncompetitive  crude  oil  calls  as  a 
separate,  specific  provision.  However. 
oil  subject  to  a  noncompetitive  crude  oil 
call  will  be  examined  in  view  of 
paragraphs  206.102(c)(1)  and  (c)(2)  to 
determine  whether  the  prices  received 
represent  market  value.  The  value  of  oil 
involved  in  a  noncompetitive  crude  oil 
call  thus  ultimately  will  be  the  lessee's 
total  consideration  or  the  value 
determined  by  the  non-arm 's-length 
methods  in  §206.103. 

(d)  Valuing  Oil  Disposed  of  Under 
Exchange  Agreements  (Revised 
Proposed  Paragraph  206.102(a)(6)) 

The  July  1997  proposal  extended  the 
use  of  gross  proceeds  valuation  to  oil 
exchanged  and  sold  at  arm's  length  after 
a  single  exchange.  In  those  cases  where 
a  lessee  disposes  of  the  produced  oil 
under  an  exchange  agreement  with  a 
non-affiliated  person,  and  after  the 
exchange  the  lessee  sells  at  arm's  length 
the  oil  acquired  in  the  exchange,  the 
lessee  would  have  the  option  of  using 
either  its  gross  proceeds  under  the 
arm's-length  sale  or  the  index  pricing 
method  to  value  the  lease  production 
(proposed  paragraph  206.102{a)(6)(i)).  If 
the  lessee  chose  gross  proceeds  under 
this  option,  the  lessee  would  have  to 
value  oil  production  disposed  of  under 
all  other  arm's-length  exchange 
agreements  in  the  same  manner 
(proposed  paragraph  206.102(a){6)(iii)). 
For  any  oil  exchanged  or  transferred  to 
affiliates,  or  subject  to  multiple 
exchanges,  the  lessee  would  have  to  use 
the  index  pricing  method  to  value  the 
lease  production  (proposed  paragraph 
206.102(a)(6)(ii)). 

Summary  of  Comments:  Ten 
respondents  commented  on  the  rules 
governing  the  valuation  of  oil  disposed 
of  under  exchange  agreements. 
Commenters  supporting  the  amended 
proposal  did  so  with  reluctance.  They 
believed  the  option  to  use  gross 
proceeds  would  create  compliance 
problems  resulting  from  the  necessity  to 
trace  and  verify  the  nature  of  the 
exchange.  One  commenter  suggested 
that  MMS  expand  the  gross  proceeds 
option  to  apply  to  a  single  exchange  by 
the  lessee  or  its  affiliate  where  all  the  oil 
received  under  that  exchange  is  sold  at 
arm's  length.  Two  commenters 
suggested  giving  the  lessee  an  option  of 
valuing  exchanged  oil  by  using  either 
lease-market  benchmarks  (rather  than 
index  prices)  or  the  lessee's  resale  price 
less  an  exchange  differential,  regardless 
of  the  number  of  exchanges  needed  to 
reposition  the  crude  oil  for  sale.  Some 
commenters  recommended  excluding 
all  exchange  agreements  from  gross 
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proceeds  valuaticjn,  as  MMS  initially 
proposed. 

MMS  ResponseL  In  the  February  1998 
proposal,  MMS  ejcpanded  gross 
proceeds  valuation  to  include  situations 
where  the  oil  reci  ived  in  exchange  is 
ultimately  sold  a1  ann's  length, 
regardless  of  the  i  tumber  of  exchanges 
involved.  Howevisr,  many  industry 
comments  claime  d  that  tracing  multiple 
exchanges  would  be  overly  burdensome, 
while  others  wanied  the  ability  to  use 
the  ultimate  ann't-iength  gross 
proceeds.  As  a  rei  ult,  and  as  explained 
in  more  detail  in  section  VI(e)  of  this 
preamble,  in  the  I  inal  rule  MMS  is 
providing  an  opti  an  to  use  either  the 
arm's-length  gros  s  proceeds  following 
one  or  more  arm's  -length  exchanges,  or 
the  provisions  of  5  206.103.  The  chosen 
option  will  apply  for  at  least  2  years. 
The  lessee  must  i  se  this  method  to 
value  all  of  its  en  de  oil  produced  on  a 
property  basis — t]  lat  is.  from  the  same 
unit,  communitizition  agreement,  or 
lease  (if  the  lease  is  not  part  of  a  unit 
or  communitizati  )n  agreement)  that  the 
lessee  or  its  affilii  te  sells  at  arm's  length 
following  one  or  1  nore  exchanges.  (See 
Section  DC  (i)  of  t]  lis  preamble  for  the 
reasons  why  the  flnal  rule  changes  to  a 
property  basis  for  this  exception.)  The 
provisions  of  §20  6.103  will  apply  for  oil 
arm's  length  after  the 
■  Dil  subject  to  non- 


that  is  not  sold  at 
exchange  and  for 


(Initial  Proposed 
i)) 


arm's-length  exchanges  regardless  of 
whether  an  arms  length  sale  follows 
such  an  exchange . 

(e)  NYMEX  Pricii  g 
Paragraph  206.10  !(c)(2)( 

Summary  of  Co  mments:  Nine 
respondents  subn  itted  further 
comments  on  the  NYMEX  pricing 
methodology  pro]  losed  in  the  January 
1997  proposal.  In  lustry  commenters 
reiterated  their  of  position  to  the 
methodology.  Tw3  conunenters  noted 
that  NYMEX  did  1  lot  represent  the 
market  in  Califoniia  or  Wyoming. 
However,  one  coi  unenter  defended  the 
NYMEX  market  a !  a  useful  pricing 
reference  for  the  c  il  industry.  Contrary 
to  industry's  allej  ations  that  the 
NYMEX  market  i:  dominated  by 
speculators,  this  c  ommenter  indicated 
that  commercial  c  il  entities  account  for 
75  to  80  percent  cf  market  participation. 

MMS  Response  As  discussed  in 
Section  ni(g),  MN  S  has  abandoned  the 
use  of  NYMEX  pr  ces  as  an  indicator  of 
crude  oil  value. 


Prici  fs 


.10 !( 


(f)  ANS  Spot 
Paragraph  206 

Summary  of  Ccknments 
industry  commenters 
industry's  genera 
ANS  spot  prices 


£S 


(Initial  Proposed 
c)(2)(ii)) 

Three 
reiterated 
opposition  to  using 
the  basis  for  crude 


oil  valuation  in  California  and  Alaska. 
They  argued  that  ANS  spot  prices  are  an 
invalid  measure  of  California  crude  oil 
value  because: 

•  The  quality  differences  between 
ANS  and  California  crudes  are  too  great; 

•  ANS  is  a  thinly- traded  market;  and 

•  ANS  crude  commands  a  higher 
price  not  only  because  of  its  superior 
quality  but  also  because  of  its  consistent 
availability  to  California  refiners  to 
satisfy  marginal  demands. 

Commenters  representing  the  State  of 
California  continued  to  support  the  ANS 
valuation  method  for  that  State. 

MMS  Response:  For  the  reasons 
expressed  in  Section  Ill(h),  MMS 
maintains  that  the  ANS  spot  price  is  a 
valid  indicator  of  value  for  crude  oil 
produced  in  California. 

(g)  Duty  To  Market  (Initial  Proposed 
Paragraph  206.102(e)(1)) 

Summary  of  Comments:  Seven 
respondents,  five  representing  industry 
and  two  representing  States,  submitted 
further  comments  on  the  rule  requiring 
lessees  to  market  crude  oil  production  at 
no  cost  to  the  Federal  Government. 
Industry  commenters  repeated  their 
opposition  to  this  rule  using  the  same 
reasons  summarized  for  the  January 
1997  proposal.  However,  State 
representatives  supported  the  rule.  One 
State  commenter  indicated  that  industry 
does  not  include  marketing  costs  in 
determining  location  and  quality 
differentials;  therefore,  industry  should 
not  be  allowed  to  include  marketing 
costs  in  determining  the  differentials  for 
royalty  purposes. 

MMS  Response:  For  the  reasons 
expressed  in  Section  ni(i),  MMS 
maintains  its  position  that  lessees  have 
a  duty  to  market  production  without 
cost  to  the  Government. 

(h)  Requiring  Use  of  Actual 
Transportation  Costs  (Amended 
§206.105) 

Summary  of  Comments:  Four 
respondents  submitted  further 
comments  on  the  proposed  removal  of 
the  exception  regarding  transportation 
allowance  calculations  based  on  actual 
costs.  Industry  conunenters  reiterated 
their  opposition,  while  State 
commenters  supported  the  proposal. 

MMS  Response:  As  explained  in 
Section  III.  in  the  final  rule  MMS  has 
deleted  the  provision  for  a  lessee  to 
apply  for  an  exception  to  use  FERC 
tariffs  in  lieu  of  actual  costs. 

(i)  Form  MMS-4415  (Proposed 
Paragraph  206.105(d)(3))  and 
Differentials 

The  July  1997  proposal  clarified 
MMS's  intended  use  of  Form  MMS- 


4415  in  two  respects:  (1)  MMS  will 
calculate  specific  differentials  as  the 
voliune-weighted  average  of  the 
individual  differentials  derived  from  the 
information  reported  on  the  form  and 
(2)  MMS  will  collect  ordy  information 
about  exchanges  where  delivery  occurs 
at  an  aggregation  point  and  a  market 
center  (i.e.,  lessees  will  not  be  required 
to  report  information  for  exchanges 
occurring  at  the  lease).  MMS  requested 
comments  on  the  usefulness  of 
collecting  information  about  exchanges 
between  two  aggregation  points.  MMS 
also  requested  comments  on  how 
lessees  would  allocate  to  Federal  leases 
differentials  from  aggregation  points  to 
market  centers  when  non-Federal 
production  is  commingled  with  Federal 
production  at  aggregation  points. 

Summary  of  Comments:  Six 
respondents,  five  representing  industry 
and  one  a  local  government,  gave 
additional  commentary  on  Form  MMS- 
4415.  Few  conunenters  responded 
directly  to  MMS's  specific  requests  for 
comments  on  collecting  information 
about  exchanges  between  two 
aggregation  points  and  allocating 
differentials  when  non-Federal 
production  is  commingled  with  Federal 
production  at  aggregation  points.  None 
gave  substantive  suggestions.  Comments 
essentially  duplicated  those  provided  in 
response  to  the  January  1997  proposal. 
Comments  ranged  from  outri^t 
opposition  to  the  form  (and  its  data 
collection  requirement)  to  complaints 
about  its  administrative  biuden  and  lack 
of  clear  instructions. 

MMS  Response:  As  discussed  in 
Section  Ill(m),  MMS  eliminated  Form 
MMS-4415  in  the  final  rule. 

(j)  Fairness,  Procedural  Conduct,  and 
Workability 

Summary  of  Comments:  Ten 
respondents  conunented  on  this  topic. 
Industry  commenters  continued  to 
oppose  any  valuation  scheme  that  they 
assert  moves  the  point  of  royalty 
valuation  away  from  the  lease, 
reiterating  their  argiunents  that  the 
index  pricing  methodology  would  not 
reflect  market  value  at  the  time  of 
production,  would  be  costly  and 
difficiUt  to  administer,  and  is  contrary 
to  lease  terms  and  statutory  mandates. 
They  maintained  their  position  that  the 
value  of  oil  disposed  of  under  non- 
arm's-length  conditions  should  be  based 
on  comparable  transactions  in  the  same 
field  or  area.  Two  commenters 
representing  a  State's  interests  criticized 
MjMS  for  expanding  the  arm's-length 
gross-proceeds  valuation  criteria. 

MMS  Response:  We  responded  to 
these  comments  throughout  other 
sections  of  this  preamble. 
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(k)  Alternatives 

Summary  of  Comments:  Eleven 
respondents  (ten  industry  and  one 
governmental  advisory  group)  gave 
further  comments  on  alternatives  to  the 
proposed  rule.  Industry  commenters 
reiterated  their  position  that  MMS 
should  either  take  its  oil  in  kind  (the 
most  prevalent  comment),  modify  the 
ciurent  benchmarks  to  eliminate 
reference  to  posted  prices,  or  base  value 
on  some  form  of  comparable  sales  from 
the  same  field  or  geographic  area. 
However,  related  to  an  idea  discussed  in 
earlier  public  workshops,  commenters 
said  that  a  comparable  sales  valuation 
method  based  on  data  reported  to  MMS 
would  be  unworkable  because  of  the 
limitations  of  MMS's  computer  system 
(MMS  cannot  sort  the  data  by  field  nor 
determine  significant  quantities)  and 
because  much  of  the  sales  data  reflects 
posted  prices. 

MMS  Response:  We  responded  to 
these  comments  in  detail  in  Section  X 
and  in  Section  Ill(r). 

V.  Responses  to  Public  Comments  on 
September  1997  Notice 

Summary  of  Proposed  Alternatives 

The  September  1997  notice  reopened 
the  public  comment  period  on  the 
January  1997  proposal  and  requested 
comments  on  five  alternatives  to  value 
oil  disposed  of  under  non-arm's-length 
conditions:  (1)  A  value  based  on  prices 
received  under  bid-out  or  tendering 
programs;  (2)  a  value  determined  from 
benchmarks  using  arm's-length 
transactions,  RIK  sales,  or  a  netback 
method;  (3)  a  value  based  on  geographic 
indexing  using  MMS's  own  system  data, 
but  excluding  posted  prices;  (4)  a  value 
based  on  index  (NYMEX  and  ANS) 
prices  but  using  fixed-rate  differentials; 
and  (5)  a  value  using  published  spot 
prices  instead  of  NYMEX  prices.  With 
regard  to  Alternatives  1,2,  and  3,  we 
asked  whether  the  RMR  should  have 
separate  and  specific  valuation 
standards. 

We  received  written  comments  from 
28  entities,  including  independent  oil 
and  gas  producers,  major  oil  and  gas 
companies,  petroleum  industry  trade 
associations,  States,  a  municipality,  a 
government  oversight  group,  and  a 
royalty  owner.  Numerous  individuals 
provided  commentary  at  the  public 
workshops.  We  summarized  the 
comments  on  the  proposed  alternatives 
in  the  February  1998  proposal.  We 
repeat  the  comment  summaries  here  and 
give  our  responses. 


(a)  Alternative  1 — Bid-Out  or  Tendering 
Program 

Summary  of  Comments:  Industry  and 
some  States  supported  tendering  as  a 
viable  method  to  determine  royalty 
value.  They  reasoned  that  the  prices 
received  tmder  tendering  transactions 
were  evidence  of  market  value  at  or  near 
the  lease,  which  satisfies  the  rulemaking 
objective.  However,  industry  cautioned 
that  tendering  would  not  be  applicable 
in  every  situation  (it  would  be  too 
expensive  for  some  companies  to 
develop  and  administer)  and  should  be 
one  of  the  other  alternatives  available 
for  valuation.  In  fact,  two  commenters 
noted  that  tendering-based  valuation 
was  not  feasible  in  California  because 
no  one  is  presently  engaged  in  tendering 
programs  in  that  State.  To  be  acceptable 
for  valuing  the  lessee's  non-arm's-length 
production,  one  commenter 
recommended  that  the  minimum 
tendered  volume  should  be  MMS's 
royalty  share  plus  2  percent,  or  if 
transported  by  a  truck  or  tank  car,  a 
volume  equal  to  a  full  load;  another 
commenter  recommended  10  to  20 
percent  as  the  minimum  volume,  with 
a  minimum  of  three  bids. 

AfAfS  Response:  MMS  did  not  adopt 
this  alternative  as  there  are  meaningful 
spot  prices  applicable  to  production  in 
all  areas  other  than  the  Rocky 
Mountains.  Further,  tendering  occurs  in 
relatively  few  cases  now  and  thus 
generally  does  not  reflect  true  market 
value. 

With  the  exception  of  the  RMR,  spot 
and  spot-related  prices  drive  the  manner 
in  which  crude  oil  is  bought  and  traded 
in  the  U.S.  Spot  prices  play  a  major  role 
in  crude  oil  marketing  and  are  readily 
available  to  lessees  through  price 
reporting  services.  We  believe  spot 
prices  are  the  best  indicator  of  the  value 
of  production.  Thus,  with  the  exception 
of  the  Rocky  Mountains,  we  don't 
believe  it  is  necessary  to  use  other  less 
accurate  and  more  administratively 
burdensome  means  of  valuing 
production  not  sold  at  arm's  length  (e.g., 
tendering). 

MMS  adopted  a  particular  tendering 
alternative  designed  with  what  MMS 
intends  as  safeguards  against 
manipulation  as  a  benchmark  for  the 
RMR  for  production  not  sold  at  arm's 
length  because  of  the  lack  of  a  reliable 
spot  price  in  that  region.  One  of  the 
Rocky  Mountain  State  commenters 
recommended  this  method  as  the  initial 
benchmark  in  that  region.  MMS  has 
acquiesced  in  that  recommendation  but 
nevertheless  has  substantial  concerns 
about  the  potential  for  manipulation  of 
tendering  programs.  MMS  intends  to 


closely  monitor  the  reliability  and 
workability  of  this  benchmark. 

MMS's  response  to  the  comments 
regarding  minimum  volume  and  bid 
requirements  is  provided  in  Section  VI 
below. 

(b)  Alternative  2 — Benchmarks 

Summary  of  Comments:  Industry  and 
some  States  generally  supported  some 
form  of  benchmark  system  based  on 
actual  arm's-length  sales.  RIK  prices,  or 
a  netback  method  using  an  index  price 
or  affiliate's  resale  price  to  value  oil  not 
disposed  of  at  arm's  length. 
(Nonetheless,  many  commenters 
remained  opposed  to  NYMEX-  and 
ANS-based  pricing.)  Industry,  however, 
advocated  that  lessees  be  permitted  to 
select  the  valuation  method  best  suited 
to  their  situation;  in  other  words,  they 
wanted  the  benchmarks  to  be  a  menu, 
rather  than  a  hierarchy.  States  objected 
to  this  selection  concept.  Industry  also 
urged  MMS  to  abandon  the  requirement 
that  royalty  value  is  the  greater  of  the 
lessee's  gross  proceeds  or  the 
benchmark  value. 

One  State  recommended  separate 
valuation  standards  for  lessees  with 
affiliated  refiners  and  those  without.  For 
lessees  with  affiliated  refiners,  value 
would  be  determined  by  benchmarks 
using  tendered  prices,  lease-based 
comparable  sales,  and  netback  from  spot 
price. .(This  suggestion  was  directed  to 
the  RMR  only.)  For  lessees  without 
affiliated  refiners,  but  who  have  a 
marketing  affiliate  that  sells  the  lessee's 
oil  outright  or  in  a  buy/sell  exchange, 
royalty  would  be  due  on  the  resale  value 
less  appropriate  allowances.  Industry 
objected  to  this  affiliated-refiners 
distinction  because  not  all  producers  in 
integrated  companies  sell  or  transfer 
their  oil  production  to  their  affiliated 
refiner. 

For  netback  valuation,  industry  urged 
MMS  to  recognize  all  costs  associated 
with  midstream  marketing  as  allowable 
deductions  from  the  index  or  resale 
price.  However,  one  State  commenter 
argued  that  industry  has  failed  to 
demonstrate  any  entitlement  to  a 
marketing  deduction  as  a  matter  of  law 
or  fact,  citing,  for  example,  that 
midstream  marketing  costs  are  already 
factored  into  transportation  tariff* and 
location  differentials. 

Two  commenters  representing  State  of 
California  interests  objected  to  any 
benchmark  valuation  scheme  for  that 
State.  They  argued  that  the  California 
crude  oil  market  is  not  competitive. 
Thus,  they  believed  that  any  non-arm's- 
length  valuation  scheme  based  on  arm's- 
length  prices  would  not  reflect  true 
market  value.  They  maintained  that 
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ANS  prices  are  th  e  only  viable  method 
of  valuing  crude  dil  in  California. 

MMS  Response ;  In  the  final  rule. 
MMS  adopted  a  s  sries  of  benchmarks 
for  valuing  RMR  production  not  sold  at 
arm's  length.  Hov  rever,  for  the  reasons 
explained  above,  the  final  rule  does  not 
use  those  benchn  arks  for  the  rest  of  the 
country;  we  appl]  spot  prices  in  those 
regions.  The  Rod  y  Moimtain 
benchmarks  pres(  ribe  a  first  benchmark, 
but  if  it  does  not  i  ipply,  the  lessee  has 
the  choice  of  two  other  benchmarks.  A 
lessee  must  use  tl  e  first  benchmark  if  it 
applies  to  the  lesi  ee's  situation — that  is, 
tendering — and  ii  tendering  does  not 
apply,  then  it  ma; '  choose  between  a 
weighted  average  of  arm's-length  sales 
and  purchases,  oi  Gushing,  Oklahoma, 
adjusted  spot  pric  es.  If  the  lessee 
demonstrates  thai  none  of  the  three 
benchmarks  estat  lish  a  reasonable 
value,  MMS  may  establish  an  alternative 
valuation  method . 

MMS  agreed  w;  th  the  industry 
comment  that  we  should  not  require 
royalty  value  to  b ;  the  higher  of  gross 
proceeds  or  the  b  snchmark  value. 
Hence,  the  final  r  ile  does  not  require 
royalty  value  to  b  3  the  higher  of  gross 


price, 
rule  does  not  make  a 


proceeds  or  inde> 

While  the  final 
distinction  betwe  ;n  lessees  with 
affiliated  refiners  and  those  without,  it 
does  establish  dif  erent  valuation 
methods  for  oil  ti  at  is  sold  at  arm's 
length  versus  oil  hat  is  not.  The 
distinction  is  bas(  id  on  the  disposition 
of  the  oil  and  not  a  lessee's  ownership 
of  a  refinery. 

Comments  rega  rding  costs  of 
midstream  marke  ing  are  addressed  in 
Section  III(i}. 

(c)  Alternative  3-  -Geographic  Indexing 


Summary  ofCdmments: 
commenters  beliqved 
index  method  w 
They  mainly  obje  :ted 
difference  betweqn 
month  and  publ 
price.  They  argue  i 
indices  would  a 


fin<l 
itioi  al 


aie 


require  unnecessi  iry 
prior  reporting  m  an 

MMS  Response ; 
commenters  that 
index  would  be 
therefote,  the 
method.  Addi 
this  alternative 
detailed  responsds 
Section  XI,  Execiitive 
in  this  preamble 

(d)  Alternative  4-  -Differentials 

Summary  of  Cc  mments 
with  their  object!  sns 
index  (NYMEX  atd 


Most 
a  geographic  fixed 
be  unworkable, 
to  the  time 
the  production 
i(iation  of  the  index 

that  the  published 
AJk'ays  be  out-of-date  and 
adjustments  for 
ths. 
MMS  agrees  with 
i  geographic  fixed 
iinworkable  and, 

rule  does  not  use  this 

MMS  responses  to 
contained  in  our 


to  comments  in 
Order  12866,  later 


In  concert 
to  basing  value  on 
ANS)  prices  away 


from  the  lease,  industry  commenters 
opposed  the  use  of  any  fixed  (or  other) 
differentials  that  don't  permit 
deductions  for  midstream  marketing 
activities.  Specifically  for  California, 
two  commenters  representing  State 
interests  urged  MMS  to  use  the  gravity 
factor  in  the  Four  Comers  and  All 
American  Pipeline  tariffs  to  adjust  for 
quality  differences  between  ANS  and 
California  crude  oils.  For  location 
differentials,  they  reiterated  their 
position  that  the  only  relevant 
information  is  from  "in/out"  exchanges. 
As  an  alternative  to  determining 
separate  location  differentials  for  the 
various  California  aggregation  point/ 
market  center  pairs,  they  proposed 
fixed-rate  differentials  for  given 
geographic  zones. 

MMS  Response:  MMS  agrees  with 
industry  and  most  State  commenters 
that  the  proposed  fixed  differentials 
would  be  unworkable  and,  therefore,  the 
final  rule  does  not  use  this  method.  The 
February  1998  proposal  and  the  final 
rule  added  paragraph  206.112(e) 
allowing  for  the  use  of  quality  banks 
including  the  gravity  factor  suggested  by 
one  State  commenter.  The  final  rule 
uses  the  location  and  quality 
differentials  contained  in  arm's-length 
exchange  agreements  (including  "in/ 
out"  exchanges)  to  adjust  index  prices 
for  location  and  quality.  Additional 
MMS  responses  to  this  alternative  are 
contained  in  our  detailed  responses  to 
comments  in  Section  XI,  Executive 
Order  12866,  later  in  this  preamble. 

(e)  Alternative  5 — Spot  Prices 

Summary  of  Comments:  Comments  on 
the  proposed  spot  price  methodology 
were  mixed.  Some  commenters  thought 
it  was  a  workable  approach,  but 
indicated  that  the  net  result  would  be 
the  same  as  starting  with  a  NYMEX 
price  and  adjusting  back  to  the  lease.  A 
few  commenters  noted  that  spot  prices 
are  published  only  for  a  limited  number 
of  domestic  crude  oils,  and  no  spot 
prices  are  published  for  the  RMR.  One 
commenter  questioned  the  accuracy  of 
the  reported  prices.  Industry 
commenters  remained  concerned  with 
the  disallowance  of  marketing  costs  in 
any  netback  scheme. 

MMS  Response:  For  regions  other 
than  the  Rocky  Mountains,  the  final  rule 
uses  spot  prices  to  establish  value  for 
production  not  sold  at  arm's  length.  In 
the  RMR,  spot  prices  are  used  as  a  third 
benchmark.  Additional  MMS  responses 
regarding  use  of  spot  prices  are 
contained  in  detail  in  Section  VI(e). 

(f)  Rocky  Mountain  Region 

Summary  of  Comments:  There  was 
general  consensus  that  the  RMR 


exhibited  particular  oil  marketing 
characteristics  that  would  justify 
different  royalty  valuation  standards. 
Some  commenters,  both  industry  and 
State,  supported  the  notion  of  separate 
valuation  standards  for  the  region. 
Others,  however,  disagreed  with  any 
regional  separation,  preferring  instead  a 
single,  nationwide  valuation  scheme  or 
menu  of  benchmarks. 

MMS  Response:  We  agree  with  the 
general  consensus  that  a  separate 
valuation  method  is  needed  for  the 
RMR.  The  final  rule  incorporates  this 
change. 

VI.  Responses  to  Public  Comments  on 
February  1998  Proposal 

Summary  of  Proposed  Rule 

In  response  to  comments  received  on 
the  prior  proposed  rules  and  comments 
made  at  the  public  workshops,  the 
February  1998  proposal  contained 
substantive  changes  to  the  valuation 
procedures  included  in  the  January 
1997  proposal.  For  oil  that  ultimately  is 
sold  in  an  arm's-length  transaction,  the 
royalty  value  would  be  the  gross 
proceeds  accruing  to  the  seller  under 
the  arm's-length  sale.  This  procedure 
would  apply  to  arm's-length  exchanges 
where  the  oil  received  in  exchange  is 
ultimately  sold  at  arm's  length.  It  would 
also  apply  to  oil  sold  in  the  exercise  of 
competitive  crude  oil  calls. 

For  oil  (or  oil  received  in  exchange) 
that  is  refined  without  being  sold  at 
arm's  length,  for  oil  disposed  of  under 
non-arm's-length  exchange  agreements 
and  non-competitive  crude  oil  calls,  and 
for  all  other  oil  not  sold  at  arm's-length, 
the  royalty  value  would  be  determined 
by  measures  prescribed  for  three 
geographic  regions.  For  oil  produced  in 
California  and  Alaska,  value  would  be 
based  on  ANS  spot  prices,  adjusted  for 
location  and  quality.  For  oil  produced 
in  the  RMR,  value  would  be  determined 
by  the  first  applicable  of  four 
benchmarks:  (1)  The  highest  price  bid 
for  tendered  volumes,  (2)  the  volume- 
weighted  average  of  gross  proceeds 
accruing  under  the  lessee's  or  its 
affiliate's  arm's-length  contracts  for  the 
purchase  or  sale  of  crude  oil  from  the 
field  or  area,  (3)  the  average  NYMEX 
futures  prices,  with  location  and  quality 
adjustments,  and  (4)  an  MMS- 
established  method.  For  oil  produced 
outside  of  California,  Alaska,  and  the 
Rocky  Mountain  Area,  value  would  be 
the  average  of  the  daily  mean  spot 
prices  published  for  the  nearest  market 
center,  adjusted  for  location  and  quality 
differentials. 

The  February  1998  proposal  also 
contained  specific  instructions  for 
reporting  on  Form  MMS— 4415,  modified 
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certain  definitions,  and  added  others,  h 
reiterated  the  lessee's  duty  to  put  the 
production  in  marketable  condition  and 
to  market  the  production  at  no  cost  to 
the  lessor.  Rules  addressing 
transportation  allowances  were 
recodified  in  new  sections  and  modified 
to  reflect  the  newly-proposed  valuation 
rules. 

We  received  almost  700  pages  of 
written  comments  from  35  entities, 
including  independent  oil  and  gas 
producers,  major  oil  and  gas  compemies, 
petroleum  industry  trade  associations, 
States,  a  municipality,  small  refiners, 
and  consultants.  Consistent  with  its  past 
comments,  industry  generally  opposed 
the  proposed  rules,  arguing  that  they  do 
not  offer  certainty,  do  not  reduce 
administrative  costs,  and  particularly  do 
not  derive  a  reasonable  value  of 
production  at  the  lease.  Industry 
particularly  maintained  its  advocacy  of 
using  so-called  "lease  markets"  (arm's- 
length  sales  of  like-quality  production 
in  the  same  field  or  area)  to  set  value  of 
production  not  disposed  of  at  arm's 
length.  States  generally  supported  the 
rule  but  had  suggestions  for  changes. 

Several  commenters  continued  to 
address  many  of  the  same  issues.  They 
include: 

•  Duty  to  market, 

•  Restrictions  on  gross  proceeds 
valuation, 

•  Using  NYMEX  index  prices  and 
ANS  spot  prices  for  non-arm's-length 
valuation, 

•  Treatment  of  non-competitive  crude 
oil  calls, 

•  Eliminating  the  exception  allowing 
requests  to  use  FERC  tariffs  instead  of 
actual  transportation  costs,  and 

•  Use  of  differentials  to  calculate 
royalty  value. 

Conunents  on  these  issues  were  not 
substantively  different  from  those 
previously  summarized.  Rather  than 
repeating  the  issues  and  comments  here, 
we  refer  the  reader  to  Sections  I,  III,  IV, 
and  V  above.  Instead,  we  only  address 
comments  on  those  provisions  that  are 
new  to  or  revised  from  the  previous 
proposals.  Comments  are  grouped  into 
seven  topical  categories  ((a)  through  (g) 
below). 

(a)  Definitions  (Proposed  §206.101) 

Affiliate — Summary  of  Comments: 
Eleven  respondents,  all  representing 
industry,  objected  to  the  10  percent 
ownership  threshold  for  defining 
control  and  thus  requiring  non-arm's- 
length  valuation.  They  argued  that  10 
percent  was  too  low  because  affiliates 
with  this  small  amount  of  ownership 
actually  have  no  control  over  the 
affiliated  entity.  Accordingly,  they 
believed  that  too  many  lessees  would  be 


excluded  from  using  their  gross 
proceeds  in  bona  fide  arm's-length 
transactions  as  value.  Others  suggested 
retaining  the  current  definition  of 
affiliate,  as  defined  by  the  term  "arm's- 
length  contract."  where  ownership  of  10 
percent  through  50  percent  creates  a 
presumption  of  control.  One  commenter 
suggested  20  percent  to  50  percent 
ownership  as  the  criteria  for  creating  a 
presumption  of  control,  consistent  with 
the  definition  used  by  the  Bureau  of 
Land  Management.  One  corrunenter 
suggested  deleting  reference  to 
partnerships  and  joint  ventures  because 
lessees  might  not  have  access  to  records 
of  these  entities  and  these  terms  could 
create  confusion  as  to  whether  the 
affiliate  test  applies  to  the  property, 
field,  or  corporate  level. 

MMS  Response:  In  this  final  rule,  we 
have  made  "affiliate"  a  separate 
definition  from  "arm's  length."  We 
believe  this  clarifies  and  simplifies  the 
definitions  and  should  promote  better 
understanding  of  both  "arm's  length" 
and  "affiliate." 

In  the  final  rule.  MMS  is  revising  the 
definition  of  "affiliate."  The  July  1998 
proposal  (63  FR  at  38356)  retained  the 
criteria  for  determining  affiliation  that 
are  contained  in  the  existing  rule.  The 
March  1999  notice  that  included  the 
August  31,  1998  letter  from  the 
Assistant  Secretary  for  Land  and 
Minerals  Management  to  the  Senate  (64 
FR  at  12268)  also  indicated  that  MMS 
likely  would  retain  the  same  criteria 
that  are  in  the  existing  rule. 

In  response  to  the  March  1999  notice, 
industry  commenters  proposed  a  set  of 
criteria  which  lessees  could  use  to  rebut 
the  presumption  of  control  that  arises 
from  ownership  or  common  ownership 
of  between  10  and  50  percent.  While 
MMS  does  not  agree  with  the  industrv' 
proposal,  a  judicial  decision  in  a  case 
decided  after  the  close  of  the  comment 
period  for  the  March  1999  notice  affects 
the  criteria  for  determining  control  and 
the  associated  presumption  in  the 
existing  rule. 

In  National  Mining  Association  v. 
Department  of  the  Interior.  177  F.3d  1 
(D.C.  Cir.  1999)  (decided  May  28, 1999). 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
addressed  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement's  (OSM's) 
so-called  "ownership  and  control"  rule 
at  30  CFR  773.5(b).  That  rule  presumed 
ownership  or  control  under  six 
identified  circumstances.  One  of  those 
circimistances  was  where  one  entity 
owned  between  10  and  50  percent  of 
another  entity.  The  court  found  that 
OSM  had  not  offered  any  basis  to 
support  the  rule's  presumption  "that  an 
owner  of  as  little  as  ten  per  cent  of  a 


company's  stock  controls  it."  177  F.3d 
at  5.  The  court  continued.  "While  ten 
percent  ownership  may,  under  specific 
circumstances,  confer  control,  OSM  has 
cited  no  authority  for  the  proposition 
that  it  is  ordinarily  likely  to  do  so."  Id. 
(Emphasis  added.)  In  a  footnote,  the 
court  referred  to  the  existing  MMS  rule: 

In  its  brief  OSM  referred  the  court  to 
several  regulations  promulgated  by  other 
agencies  but  none  of  them  presumes  control 
based  simply  on  a  ten  percent  ownership 
stake,  although  another  Department  of 
Interior  regulation  does  so.  See  30  C.F.R. 
206.101(b)  (sic)  ("based  on  the  instruments  of 
ownership  of  the  voting  securities  of  an 
entity,  or  based  on  other  forms  of 
ownership:  *   *   *  (b)  Ownership  of  10 
through  50  percent  creates  a  presumption  of 
control").  We  do  not  consider  the  validity  of 
section  206.101  here. 

Id.  The  United  States  did  not  file  a 
petition  for  rehearing.  Nor  did  the 
United  States  seek  Supreme  Court 
review. 

In  the  final  rule,  MMS  is  revising  the 
definition  of  "affiliate"  in  light  of  the 
National  Mining  Association  decision. 
In  the  event  of  ownership  or  common 
ownership  of  between  10  and  50 
percent,  paragraph  (2)  of  the  definition 
in  the  final  rule,  instead  of  creating  a 
presumption  of  control,  identifies  a 
number  of  factors  that  MMS  will 
consider  in  determining  whether  there 
is  control  under  the  circiunstances  of  a 
particular  case. 

With  respect  to  ownership  or  common 
ownership,  the  new  definition  identifies 
such  factors  as  the  percentage  of 
ownership,  the  relative  percentage  of 
ownership  as  compared  with  other 
owners,  whether  a  person  is  the  greatest 
single  owner,  and  whether  there  is  an 
opposing  voting  bloc  of  greater 
ownership.  All  of  these  are  relevant 
factors  in  determining  whether  there  is 
control  in  a  particular  case. 

For  example,  company  A  could  own 
one  third  of  the  voting  stock  of  company 
B,  while  no  other  owner  owns  any 
percentage  close  to  that.  A  is  the  greatest 
single  owner,  and  it  is  very  likely  that 
A  has  control  of  B.  If,  in  addition,  A 
manages  the  day-to-day  operations  of  B 
and  the  other  owners  effectively  are 
passive  investors,  it  would  be  very  clear 
that  A  controls  B  and  that  they  are 
affiliates. 

A  different  example  would  be  if  A 
owns  20  percent  of  B,  at  the  same  time 
that  C  and  D  each  own  35  percent  of  B. 
In  such  a  case,  it  would  be  much  harder 
to  demonstrate  that  A  controls  B,  and 
doing  so  would  depend  on  additional 
facts  that  would  show  that  A  has 
effective  control. 

Yet  another  example  would  be  if  A 
owns  12  percent  of  B  and  other  owners 
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own  roughly  eqi  livalent  percentages  of 
B.  A  may  or  ma]  not  control  B,  again 
depending  on  w  lat  additional 
circumstances  a -e  present. 

We  emphasizi  >  that  simply  because 
one  entity  is  fou  nd  not  to  control 
another  on  the  h  asis  of  stock  ownership 
and  other  factor  i,  and  therefore  that  the 
entities  are  not  a  filiates,  that  does  not 
always  mean  th<  t  the  relationship 
between  the  two  entities  is  at  arm's 
length.  The  entil  ies  may  be  engaged  in 
a  cooperative  ve  nture  and  therefore  not 
have  opposing  economic  interests.  (An 
example  is  the  s  tuation  in  Xeno,  Inc., 
134  IBLA  172  (1  }95),  in  which  a 
number  of  lessee  s  in  a  large  field 
combined  to  fon  n  another  entity  to 
purchase  their  gis,  then  gather, 
compress,  and  tieat  it,  and  then  resell  it 
to  another  purcli  aser.) 

Paragraph  (2)  )f  the  definition  also 
identifies  other  I  actors  in  addition  to 
ownership  inten  fsts  that  are  relevant  to 
determining  con  trol.  These  include  the 
extent  of  commc  n  officers  or  directors, 
operation  by  on«  entity  of  a  lease  or  a 
facility,  the  exte  it  of  participation  by 
different  owners  in  operations  and  day- 
to-day  management  of  an  entity,  and 
other  evidence  c  f  power  to  exercise 
control  or  comm  on  control.  These 
factors  will  be  ei  aluated  on  a  case-by- 
case  basis. 

Paragraphs  (1)  and  (3)  of  the 
definition  contii  ue  the  existing 
provisions  that  c  wnership  of  more  than 
50  percent  const  itutes  control,  that 
ownership  of  Ies  s  than  ten  percent 
constitutes  a  presumption  of 
noncontrol.  and  that  relatives,  either  by 
blood  or  marriag  b.  are  affiliates 
regardless  of  an\  percentage  of 
ownership  or  co  nmon  ownership.  The 
National  Mining  Association  decision 
does  not  affect  tnese  provisions. 

Gross  proceed  i — Summary  of 
Comments:  Two  industry  commenters 
opposed  the  inc  usion  of  payments 
made  to  reduce  i  ir  "buy  down"  the 
purchase  price  of  oil  to  be  produced  in 
later  periods  in  t  le  revised  definition  of 
"gross  proceeds.  '  One  commenter 
argued  that  the  c  ollection  of  royalty  on 
buydowns  was  c  ontrary  to  the  decision 
in  IPAA  V.  Babb  tt.  92  F.3d  1248  (D.C. 
Cir.  1996). 

^4MS  Respons  ?;  The  implications  of 
the  D.C.  Circuit';  ruling  in  the  IPAA 
case,  as  well  as  t  le  Sixth  Circuit's 
decision  in  Unit  ?d  States  v.  Century 
Offshore  Managi  ^ment  Corp.,  Ill  F.3d 
443  {6th  Cir.  19<  7),  cert,  denied,  522 
U.S.  1090  (1998  ,  and  other  subsequent 
court  decisions  i  egarding  "buydown" 
payments  (whic  i  in  recent  years  have 
been  part  of  con  ract  settlement 
arrangements)  aj  e  analyzed  in  two 
recent  decisions  of  the  Assistant 


Secretary  for  Land  and  Minerals 
Management  in  Mobil  Oil  Corp.,  Docket 
Nos.  MMS-94-0151-C)CS,  94-0668- 
O&G,  94-0669-O&G,  95-0063-O&G,  and 
95-0065-O&G  (consolidated)  (May  4, 
1998),  and  Antelope  Production  Co., 
Docket  No.  MMS-96-0068-O&G  (May  4, 
1998).  For  the  reasons  explained  in 
those  decisions,  the  definition  of  "gross 
proceeds"  contained  in  the  February 
1998  proposal  and  in  the  final  rule  is 
fully  in  accordance  with  law. 

Rocky  Mountain  Area — Summary  of 
Comments:  Six  respondents  (five 
industry  and  one  State)  commented  on 
the  definition  of  "Rocky  Mountain 
Area."  Industry  commenters  believed 
the  word  "Area"  should  be  changed  to 
"Region"  to  avoid  confusion  with  the 
definition  of  "area."  They  also 
suggested  including  northwest  New 
Mexico  (i.e.,  the  San  Juan  Basin)  in  the 
Rocky  Mountain  Area.  The  State 
commenter,  however,  opposed 
including  northwest  New  Mexico  in  the 
definition  because  crudes  from  the  San 
Juan  Basin  are  regularly  exchanged  in 
midcontinent  markets. 

MMS  Response:  MMS  agrees  with  the 
comment  that  the  term  Rocky  Mountain 
"Area"  should  be  changed  to  Rocky 
Mountain  "Region."  We  made  this 
change  in  the  final  rule.  We  concur  with 
the  commenter  from  the  State  of  New 
Mexico  that  northwest  New  Mexico 
should  not  be  part  of  the  RMR  because 
crude  oil  from  the  San  Juan  Basin  is 
regularly  exchanged  or  sold  in 
midcontinent  markets.  For  the  same 
reasons,  the  final  rule  excludes  from  the 
RMR  definition  those  portions  of  the 
San  Juan  Basin,  and  other  oil-producing 
fields  in  the  "Four  Comers"  area  (i.e., 
near  the  convergence  of  the  boundaries 
of  New  Mexico,  Arizona,  Utah,  and 
Colorado)  that  lie  within  the  States  of 
Colorado  and  Utah.  Crude  oil  produced 
from  these  areas  typically  is  exchanged 
or  sold  in  midcontinent  markets  for 
which  dependable  index  prices  are 
published.  MMS  therefore  believes  it  is 
appropriate  that  the  index  values  from 
those  markets  be  used  in  valuing 
production  not  sold  at  arm's  length  or 
for  which  the  lessee  opts  to  use  index 
values  under  other  provisions  of  the 
final  rule,  as  explained  below. 

Suggested  "Operating  Allowance" 
Definition — Summary  of  Comments:  We 
received  a  comment  that  "operating 
allowance"  needs  to  be  included  in  the 
definitions  section.  The  commenter  said 
it  is  still  unclear  what  is  meant  by  an 
operating  allowance,  both  in  this  section 
and  its  predecessor  section. 

MMS  Response:  The  operating 
allowance  language  was  added  to  30 
CFR  206.106  in  1996  as  part  of  a  new 
rule  on  bidding  systems  for  leases  on 


the  OCS.  Operating  allowances  are  to  be 
predetermined  and  defined  at  the  time 
of  a  lease  sale.  They  may  be  used  either 
to  effectively  replace  the  valuation 
regulations  to  calculate  net  receipts 
subject  to  the  nominal  royalty  rate,  or  to 
reduce  net  receipts  after  the  valuation 
regulations  are  applied  to  determine 
receipts  subject  to  the  nominal  royalty 
rate.  In  either  case,  the  approach  used 
would  be  specified  in  the  lease  sale 
notice.  Such  allowances  would  be  in 
lieu  of  any  allowances  that  otherwise 
might  have  applied  under  the  valuation 
rules.  We  chose  not  to  define  "operating 
allowance"  so  as  not  to  confuse  the 
application  of  allowances  otherwise 
permitted  under  30  CFR  part  206  with 
the  operating  allowance  concept.  Any 
lessee  with  an  operating  allowance  will 
be  fully  aware  of  its  specifics  regarding 
the  applicable  lease,  because  it  will  be 
defined  explicitly  in  the  notice  of  lease 
sale. 

(b)  Tracing  Exchange  Transactions 
(Proposed  Paragraph  206.102(c)(3)) 

The  February  1998  proposal 
expanded  gross  proceeds  valuation  to 
oil  that  is  sold  at  arm's  length  after 
being  involved  in  one  or  more  arm's- 
length  exchanges.  This  provision  would 
have  required  the  lessee  to  trace  the  oil 
through  all  such  exchanges  to  assure 
they  are  all  arm's  length  and  to  capture 
all  location  and  quality  differentials.  If 
the  lessee  then  sold  at  arm's  length  the 
oil  it  ultimately  received,  the  value  of 
the  oil  produced  from  the  lease  would 
have  been  the  gross  proceeds  for  the  oil 
ultimately  sold  after  the  exchanges, 
adjusted  for  any  location  and  quality 
differentials  incurred  in  the  course  of 
the  arm's-length  exchanges. 

Summary  of  Comments:  Seventeen 
respondents  (fourteen  industry,  two 
States,  and  one  municipality) 
commented  on  the  tracing  aspect  of  the 
rule.  They  all  agreed  that  tracing  oil 
through  multiple  exchanges  would  be 
impractical,  if  not  physically 
impossible,  because  of  aggregation  and 
commingling  of  Federal  and  non- 
Federal  crudes  of  different  qualities  and 
the  magnitude  of  administering  a 
program  to  track  individual  exchange 
transactions.  A  few  commenters 
asserted  that  the  sharing  of  information 
about  oil  exchanges  might  violate 
United  States  antitrust  laws. 

One  State  commenter  recommended 
confining  gross  proceeds  valuation  to  an 
arm's-length  first  sale.  Another 
commenter  was  concerned  that  Federal 
royalty  oil  could  be  valued  at  the  lowest 
price  received  when  there  are  multiple 
sales  at  the  end  of  a  series  of  exchanges. 

As  an  alternative  to  tracing,  one 
company  suggested  that  the  value  of  oil 
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disposed  of  through  arm's-length 
exchanges  be  based  on  the  spot  market 
price  of  the  crude  oil  received,  adjusted 
for  location  and  quality  differentials 
received  or  paid.  An  industry  trade 
organization  recommended  replacing 
the  tracing  method  with  either:  (1) 
Royalty  valuation  procedures  (RVP's) 
based  on  arm's-length  sales  from  nearby 
wells,  or  (2)  a  netback  procedure.  Some 
industry  commenters  were  concerned 
that  the  proposed  rule  gave  MMS  too 
much  latitude  to  disallow  transactions 
under  arm's-length  exchange 
agreements,  which  would  create 
uncertainty  by  allowing  auditors  to 
second-guess  a  company's  marketing 
decisions. 

MMS  Response:  The  July  1997 
proposal  extended  the  use  of  gross 
proceeds  valuation  to  oil  exchanged  and 
then  sold  at  arm's  length.  In  those  cases 
where  a  lessee  disposed  of  the  produced 
oil  under  an  exchange  agreement  with  a 
non-affiliated  person,  and  after  the 
exchange  the  lessee  sold  at  arm's  length 
the  oil  acquired  in  the  exchange,  the 
lessee  would  have  had  the  option  of 
using  either  its  gross  proceeds  under  the 
arm's-length  sale  or  the  index  pricing 
method  to  value  the  lease  production 
(proposed  paragraph  206.102(a)(6}(i)). 
This  option  would  have  applied  only 
when  there  was  a  single  exchange.  If  the 
lessee  chose  gross  proceeds  under  this 
option,  the  lessee  would  have  valued  all 
oil  production  disposed  of  under  all 
other  arm's-length  exchange  agreements 
in  the  same  manner  (proposed 
paragraph  206.102(a)(6)(iii)).  For  any  oil 
exchanged  or  transferred  to  affiliates,  or 
subject  to  multiple  exchanges,  the  lessee 
would  have  used  the  index  pricing 
method  to  value  the  lease  production 
(proposed  paragraph  206.102(a)(6)(ii)). 

Participants  in  MMS's  workshops 
held  in  October  1997  indicated  that  they 
often  use  several  exchanges  to  transport 
their  production  from  offshore  leases  to 
market  centers  onshore.  They  believed 
that  MMS  should  give  the  lessee  an 
option  of  valuing  exchanged  oil  either 
by  using  so-called  "lease-market" 
benchmarks  (rather  than  index  prices) 
or  by  using  the  lessee's  resale  price  less 
an  exchange  differential,  regardless  of 
the  number  of  exchanges  needed  to 
reposition  the  crude  oil  for  sale. 

In  response  to  those  comments,  in  the 
February  1998  proposal  MMS  expanded 
gross  proceeds  valuation  to  include 
situations  where  the  oil  received  in 
exchange  is  ultimately  sold  arm's 
length,  regardless  of  the  number  of 
arm's-length  exchanges  involved. 
However,  because  many  industry 
comments  claimed  that  tracing  multiple 
exchanges  would  be  overly  burdensome, 
while  others  wanted  the  ability  to  use 


the  ultimate  arm's-length  gross 
proceeds,  in  the  final  rule,  MMS  is 
providing  an  option  to  use  either  the 
arm's-length  gross  proceeds  following 
one  or  more  arm's-length  exchanges,  or 
the  provisions  of  §  206.103.  The  chosen 
option  will  apply  for  at  least  2  years, 
and  the  lessee  must  use  this  method  to 
value  all  of  its  crude  oil  produced  from 
the  same  unit,  communitization 
agreement,  or  lease  (if  the  lease  is  not 
part  of  a  unit  or  communitization 
agreement)  that  the  lessee  or  its  affiliate 
sells  at  arm's  length  following  one  or 
more  exchanges.  The  provisions  of 
§  206.103  will  apply  for  oil  that  is  not 
sold  at  arm's  length  after  the  exchange, 
as  well  as  to  oil  subject  to  non-arm's- 
length  exchanges.  We  included  these 
qualifications  to  assure  that  lessees  will 
not  abuse  the  system  by  choosing  case- 
specific  options  or  time  periods  that 
best  suit  their  situations,  or  by  using 
non-arm's-length  exchange  differentials 
to  determine  royalty  value. 

As  discussed  elsewhere  in  this 
preamble,  the  final  rule  does  not  use  the 
industry's  suggested  "RVP's."  In  the 
RMR,  however,  the  final  rule  uses  a 
prescribed  series  of  benchmarks  similar 
to  the  suggested  "RVP's,"  for  reasons 
explained  elsewhere  in  this  preamble. 
Also,  as  discussed  elsewhere  in  the 
preamble,  MMS  believes  that  except  for 
the  RMR,  spot  prices  are  the  best 
indicators  of  value. 

The  lessee's  duty  to  market  does  not 
mean  that  MMS  will  second-guess  a 
company's  marketing  decisions.  Lessees 
may  structure  their  business 
arrangements  however  they  wish,  and, 
absent  misconduct  or  breach  of  the 
lessee's  duty  to  market  to  the  benefit  of 
itself  and  the  lessor,  MMS  will  look  to 
the  ultimate  arm's-length  disposition  in 
the  open  market  as  the  best  measure  of 
value. 

(c)  Different  Geographic  Regions 
(Proposed  §  206.103) 

Based  on  the  isolation  of  the  West 
Coast  petroleum  market  and  its 
distinctive  market  conditions,  the 
previous  rulemaking  proposals 
recognized  two  geographic  regions  for 
valuation:  (1)  California  and  Alaska  and 

(2)  the  remainder  of  the  country. 
However,  from  the  comments  received 
on  these  proposals,  it  became  apparent 
that  oil  marketing  in  the  RMR  is 
significantly  different.  Accordingly,  the 
February  1998  proposal  recognized 
three  regions  for  royalty  valuation:  (1) 
California  and  Alaska,  (2)  the  RMR,  and 

(3)  the  rest  of  the  country. 
Summary  of  Comments:  Four 

respondents  representing  industry 
commented  on  the  three-region 
approach;  all  opposed  it.  They  claimed 


that  the  geographically  different 
valuation  standards  will  require 
companies  to  install  additional 
computer  systems  or  systems  software 
and  hire  corresponding  additional  staff. 
One  respondent  recommended  revising 
the  existing  non-arm's-length  valuation 
benchmarks  to  provide  universal 
valuation  procedures  that  would 
determine  value  at  the  lease. 

State  participants  at  MMS's  October 
1997  workshops  supported  different 
valuation  methods  for  different  regions 
of  the  country. 

MMS  Response:  There  was  general 
consensus  among  commenters  that  the 
RMR  exhibited  particular  oil  marketing 
characteristics  that  would  justify 
different  royalty  valuation  standards. 
Production  is  controlled  by  relatively 
few  companies  in  the  RMR;  the  number 
of  buyers  is  also  more  limited  than  in 
the  Gulf  Coast  and  midcontinent 
regions;  and  there  are  limited  third- 
party  shippers,  resulting  in  less 
competition  for  transportation  services 
in  this  region.  There  is  less  spot  market 
activity  and  trading  in  this  region  as  a 
result  of  the  control  over  production 
and  refining.  Finally,  crude  oil 
production  in  the  RMR  typically 
involves  much  smaller  volumes  and  is 
more  scattered  than  in  the  Gulf  Coast 
and  midcontinent  regions. 

Beginning  with  the  January  1997 
proposal,  MMS  has  maintained  a 
separate  valuation  methodology  for 
production  in  California  and  Alaska.  As 
explained  thoroughly  in  previous 
proposals,  the  California  and  Alaska 
markets  are  unique  and  warrant 
different  valuation  methods.  The  final 
rule  maintains  this  difference  and  thus 
establishes  three  regions  including  (1) 
California  and  Alaska.  (2)  the  RMR,  and 
(3)  the  rest  of  the  country. 

Industry  stated  that  new  computer 
systems  are  needed,  with  the  possibility 
of  three  separate  systems  for  the  three 
regions  of  the  country  with  separate 
valuation  requirements.  However,  they 
did  not  provide  any  rationale  as  to  why, 
or  any  specifics  on  how  those  computer 
systems  would  be  different  than  what 
they  need  under  the  current  regulations. 
The  majority  of  payors  will  continue  to 
pay  on  the  gross  proceeds  received 
under  an  arm's-length  sale  just  as  they 
always  have.  This  means  that  they  will 
not  incur  any  additional  computer  costs 
or  time  in  complying  with  the  arm's- 
length  provisions  of  the  new  rule.  For 
those  not  paying  on  gross  proceeds, 
industry  has  not  shown  that  the 
methods  applicable  to  the  three 
different  regions  of  the  country  will 
require  unduly  complicated  or  costly 
computer  systems  overhaul  or 
substantial  additional  staff.  We 
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(d)  Restrictions  c  n  Rocky  Mountain 
Region  Benchma  rks  (Proposed 
Paragraph  206.1(  3(h)) 

Under  the  Febiuary  1998  proposal, 
the  value  of  crud  3  oil  produced  in  the 
RMR  and  not  sol  1  at  arm's  length  would 
be  determined  b}  the  first  applicable  of 
the  following  bei  chmarks: 

(1)  For  lessees  with  an  MMS- 
approved  tenderi  ng  program,  value  of 
production  from  leases  in  the  area 
covered  by  the  te  ndering  program 
would  be  the  big  lest  price  bid  for  the 
tendered  volume  s.  To  exercise  this 
benchmark,  the  I  ;ssee  would  have  to 
offer  and  sell  at  1  ;ast  33  Vs  percent  of  its 
total  Federal  and  non-Federal 
production  from  that  area  under  the 
tendering  program  and  would  have  to 
receive  at  least  tl  xee  bids  for  the 
tendered  volume  3  from  bidders  who  do 
not  have  their  ov  n  tendering  programs 
that  cover  some  <  ir  all  of  the  same  area. 

(2)  A  value  calculated  as  the  volume- 
weighted  averagt  of  the  gross  proceeds 
accruing  to  the  U  ssee  or  its  affiliate  for 
arm's-length  purchases  or  sales  of 
production  from  the  field  or  area  during 
the  month.  The  t  )tal  volume  purchased 
or  sold  under  the  arm's-length 
transactions  mus ;  exceed  50  percent  of 
the  lessee's  or  its  affiliate's  Federal  and 
non-Federal  prot  uction  from  the  same 
field  or  area  duri  ig  that  month. 

(3)  A  value  calculated  as  the  average 
of  the  daily  mear  spot  prices  published 
in  any  MMS-app  'oved  publication  for 
WTl  crude  at  Cu!  hing,  Oklahoma,  for 
deliveries  during  the  production  month, 
adjusted  for  loca  ion  and  quality 
differentials. 

(4)  If  the  lessee  demonstrates  to 
MMS's  satisfactii  in  that  the  first  three 
benchmarks  resu  t  in  an  unreasonable 
value  for  its  proc  uction,  the  MMS 
Director  may  est.  blish  an  alternative 
valuation  metho< ;. 

Summary  of  C  imments — Tendering: 
Six  respondents,  all  representing 
industry,  comme  ated  on  benchmark  1 
(tendering).  They  all  opposed  the 
restrictions,  claii  ling  they  were 
excessive  and  wduld  all  but  eliminate 
tendering  as  a  measure  of  value. 
Comments  inclui  led: 


•  The  method  MMS  used  to  arrive  at 
the  one-third  volume  requirement  is 
flawed  because  if  the  lease  is  Federal, 
there  is  no  State  royalty  or  tax  interest 
involved.  Likewise,  if  the  lease  is  a  State 
lease,  there  is  no  Federal  interest 
involved.  Requiring  one-third  of  the 
lessee's  total  production  is  onerous  as  a 
practical  matter;  a  more  reasonable 
volume  would  be  15  or  20  percent. 

•  Lessees  have  no  control  over  the 
number  of  bids  received.  Together  with 
the  limited  number  of  producers  in  the 
Rocky  Mountain  Area,  the  three-bid 
restriction  would  negate  tendering  as  a 
viable  benchmark  in  many  cases. 

•  The  use  of  the  highest  bid  is 
unreasonable  unless  all  the  bids  happen 
to  be  for  the  full  tendered  volume. 

•  If  the  lessee  has  a  refining  ciffiliate, 
that  affiliate  would  be  disqualified  fi-om 
bidding  on  oil  tendered  by  others,  while 
at  the  same  time  being  excluded  from 
buying  at  least  one-third  of  its  affiliated 
lessee's  owra  production. 

A  few  commenters  thought  that 
tendering,  without  the  restrictions, 
would  offer  a  viable  valuation  tool,  not 
only  for  the  RMR  but  nationwide. 

MMS  Response:  MMS  added  the 
several  qualifications  stated  above  to 
ensure  receipt  of  market  value  under 
tendering  progremis.  First,  royalty  value 
must  be  the  highest  price  winning  bid 
rather  than  some  other  individual  or 
average  value.  We  believe  this  is 
necessary  to  assure  receipt  of  market 
value. 

Second,  MMS  acknowledges  that  the 
minimum  tendered  volume  could  be 
less  than  33  Va  percent,  but  only  by  a 
small  amount.  In  the  final  rule,  you 
must  offer  and  sell  at  least  30  percent  of 
your  production  from  both  Federal  and 
non-Federal  leases  in  that  area.  MMS 
wants  to  ensure  that  the  portion  put  up 
for  tendering  at  least  covers  the  Federal 
royalty  interest  and  the  composite  State 
effective  tax  rate  on  oil  production.  That 
combination  typically  ranges  from  about 
17  percent  to  about  27  percent.  These 
percentages  do  not  include  State  royalty 
rates,  which  did  not  enter  into  the 
calculation.  The  rationale  for  this 
minimum  percentage  is  to  ensure  that 
the  lessee  puts  a  sufficient  volume  of  its 
own  production  share  up  for  bid  to 
minimize  the  possibility  that  it  could 
"game"  the  system  for  Federal  royalty  or 
State  tax  payment  purposes.  In  this  final 
rule,  we  thus  chose  30  percent  as  the 
minimum  percentage  the  lessee  would 
have  to  tender  for  sale  to  assure  that 
some  of  the  lessee's  equity  share  of 
production  generally  was  involved. 
Likewise,  the  tendering  program  must 
include  non-Federal  lease  production 
volumes  in  the  30  percent 
determination  to  ensure  that  the 


program  isn't  aimed  at  limiting  Federal 
royalty  value. 

In  our  February  1998  proposal,  we 
stipulated  a  minimum  of  three  bids. 
However,  we  received  several  comments 
that  requiring  three  bidders  was  too 
stringent  and  that  in  many  cases  there 
simply  would  not  be  that  many 
qualified  bidders.  We  have  reviewed 
this  criterion  and  continue  to  believe 
that  a  minimum  number  of  bidders  is 
essential  to  ensure  receipt  of  market 
value.  We  believe  that  at  least  three 
bidders  are  needed  to  provide  an 
adequate  measure  of  market  value  and 
have  retained  this  provision  in  the  final 
rule.  Further,  MMS  is  concerned  about 
the  possibility  of  companies  cross- 
bidding  at  beiow-market  prices.  That  is 
why  in  the  final  rule  we  have  retained 
the  stipulation  that  the  minimum  of 
three  bids  must  come  from  bidders  who 
do  not  also  have  their  own  tendering 
programs  in  the  area. 

Summary  of  Comments — Weighted 
Average  Gross  Proceeds:  Five 
respondents,  four  industry  and  one 
State,  commented  on  benchmark  two 
(weighted-average  gross  proceeds). 
Comments  included: 

•  The  50-percent  arm's-length-sales 
threshold  is  too  high.  There  is  no 
reasonable  justification  for  this 
percentage.  Twenty  to  25  percent  is  a 
sufficient  statistical  percentage  to 
establish  value. 

•  Where  oils  of  different  qualities  are 
produced  in  the  same  field  or  area,  the 
weighted-average  method  could  lead  to 
imdervaluing  of  high-quality  oils. 
Lessees  can  game  the  system  by  buying 
low-quality  crudes  and  reporting  thefr 
weighted-average  value  for  high-quality 
crudes. 

•  Any  discounting  of  prices  for 
certain  volumes  would  lead  to 
inaccurate  weighted  averages. 

•  MMS  received  several  industry 
comments  that  the  proposed  rule  would 
cause  hardships  for  producers  who  have 
marketing,  but  not  refining,  affiliates. 
The  marketing  affiliate  takes  the 
producing  affiliate's  production  and 
also  buys  production  from  various  other 
sources  before  reselling  or  otherwise 
disposing  of  the  combined  volumes. 
Section  206.102  requires  the  producer  to 
base  royalty  veilue  on  its  marketing 
affiliate's  various  arm's-length  sales  and 
allocate  the  proper  values  back  to  the 
Federal  lease  production.  The 
commenters  said  this  "tracing"  would 
be  difficult  at  best.  One  commenter 
suggested  that  as  an  alternative  the 
lessee  should  be  permitted  to  base  the 
value  of  its  production  on  the  prices  its 
marketing  affiliate  pays  for  crude  oil  it 
buys  at  ann's  length  in  the  same  field  or 
area. 
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MMS  Response:  MMS  developed  this 
method  as  the  next  alternative  if  a 
qualified  tendering  program  does  not 
exist.  {One  of  the  Rocky  Mountain  State 
commenters  recommended  that  the 
alternatives  be  given  in  this  order).  This 
method  is  an  effort  to  establish  value 
based  on  actual  transactions  by  the 
lessee  and  its  affiliate(s).  Just  as  for  the 
tendering  program.  MMS  believes  a 
floor  percentage  of  the  lessee's  and  its 
affiliates'  production  should  be  set  to 
prevent  any  "gaming."  Although  we 
received  several  comments  that  the  50 
percent  minimum  figure  is  too  high,  it 
is  not  intended  to  be  a  more  stringent 
standard  than  the  30  percent  floor 
associated  with  the  tendering  program. 
That  is  because  the  50  percent  floor 
applies  to  the  lessee's  and  its  affiliates' 
sales  and  purchases  in  the  field  or  area, 
rather  than  just  sales.  (The  tendering 
program  involves  only  sales.) 

We  also  received  a  comment 
expressing  concern  that  lessees  would 
have  to  perform  additional  work  each 
month  to  determine  whether  they  met 
the  50  percent  threshold.  In  response  to 
this  concern,  the  final  rule  permits  the 
option  that  if  the  first  benchmark  does 
not  apply,  the  lessee  may  apply  either 
the  second  or  third  benchmarks.  Thus, 
if  the  lessee  believes  the  continuing 
work  involved  in  determining  whether 
they  meet  the  50  percent  threshold  is 
too  great,  they  may  apply  the  third 
benchmark  (spot  prices  at  Gushing, 
Oklahoma,  adjusted  for  transportation 
and  quality  differences). 

This  final  rule  requires  using  a 
gravity-adjusted  volume-weighted 
average  gross  proceeds  accruing  to  the 
seller  in  all  of  the  lessee's  and  its 
affiliates'  arm's-length  sales  or 
purchases,  not  just  those  that  may  be 
considered  comparable  by  quality  or 
volume.  We  received  several  comments 
that  the  method  in  the  February  1998 
proposal  would  result  in  improper 
valuation  of  some  oil  that  was 
significantly  different  in  quality  than 
that  associated  with  the  "average"  oil. 
In  general,  we  believe  that  production  in 
the  same  field  or  area  will  be  similar  in 
quality.  However,  in  response  to 
comments,  in  the  final  rule  we  require 
that  before  calculating  the  volume- 
weighted  average,  you  must  normalize 
the  quality  of  the  oil  in  your  or  your 
affiliate's  arm's-length  purchases  or 
sales  to  the  same  gravity  as  that  of  the 
oil  produced  ft'om  the  lease.  Further, 
given  that  these  sales  and  purchases 
must  be  greater  than  50  percent  of  all  of 
the  lessee's  production  in  the  field  or 
area,  we  believe  that  it  is  not  necessary 
to  distinguish  comparable-volume 
contracts. 


We  cannot  agree  with  the  comment 
that  oil  resold  by  a  marketing  affiliate  of 
the  producer  should  be  valued  using 
this  benchmark.  An  overriding  general 
premise  of  this  rulemaking  is  that  where 
oil  ultimately  is  sold  at  arm's  length 
before  refining,  it  should  be  valued 
based  on  the  gross  proceeds  accruing  to 
the  seller  under  the  arm's-length  sale. 
To  do  otherwise  would  be  inconsistent 
with  the  way  arm's-length  resales  are 
treated  elsewhere  in  this  rule.  However, 
this  final  rule  offers  the  option  that 
where  the  production  is  sold  or 
transferred  to  an  affiliate  who  then 
resells  it,  the  lessee  could  value  its 
production  using  §  206.103  rather  than 
the  affiliate  resale  price.  This  does  not 
mean  that  MMS  believes  the  affiliate's 
arm's-length  resale  price  should  not 
form  the  valuation  basis;  rather,  we  are 
accommodating  those  who  say  "tracing" 
production  is  a  problem  by  offering  an 
alternative  that  should  ease  their 
administrative  burden  while  still 
providing  a  fair  royalty  value.  MMS  is 
willing  to  permit  this  option  because  it 
anticipates  that  overall  the  index  prices 
used  under  §  206.103  will 
approximately  reflect  what  affiliated 
marketing  entities  are  able  to  obtain 
under  most  circumstances. 

Summary  of  Comments — NYMEX 
Futures  Prices:  Nine  respondents,  all 
representing  industry,  commented  on 
benchmark  three,  NYMEX  futures 
prices.  Consistent  with  industry's 
previous  position  on  NYMEX  prices 
(i.e.,  the  futures  market  bears  little 
relation  to  lease  markets;  see  Sections  III 
and  IV),  they  all  opposed  NYMEX 
pricing  as  a  measure  of  value  for  the 
RMR.  One  commenter  pointed  out  the 
difficulty  of  applying  NYMEX  sweet 
prices  to  Wyoming  sour  crude. 

MMS  Response:  As  discussed  in 
Section  Ill(g)  of  this  preamble,  the  final 
rule  does  not  use  NYMEX  futures  prices 
as  a  measure  of  value.  Instead,  MMS 
chose  to  use  spot  prices  because  studies 
indicated  that  when  NYMEX  prices, 
properly  adjusted  for  location  and 
quality  differences,  are  compared  to 
spot  prices,  they  nearly  duplicate  those 
spot  prices.  Further,  except  for  the  RMR, 
application  of  spot  prices  removes  one 
portion  of  the  adjustments  to  the 
NYMEX  price  that  would  have  been 
needed — the  leg  between  Gushing, 
Oklahoma,  and  the  market  center 
location. 

(e)  Spot  Prices  (Proposed  Paragraph 
206.103(c)) 

Under  the  February  1998  proposal, 
the  value  of  crude  oil  produced  outside 
California,  Alaska,  and  the  RMR  and  not 
sold  at  arm's  length  was  the  average  of 


the  daily  mean  spot  prices  for  deliveries 

during  the  production  month: 

— For  the  market  center  nearest  the  lease 

where  spot  prices  are  published  in  an 

MMS-approved  publication  and 
— For  the  crude  oil  most  similar  in 

quality  to  the  lease  crude. 

The  average  spot  prices  would  be 
adjusted  for  location  and  quality 
differentials  and  for  transportation  costs 
to  derive  the  royalty  value. 

Summary  of  Comments:  Thirteen 
respondents — twelve  industry  and  one 
State — commented  on  spot  prices  as  a 
measure  of  value.  One  industry 
respondent  supported  the  change  from 
NYMEX-based  pricing  to  spot  prices, 
stating  that  the  change  bases  valuation 
on  a  crude  oil  more  similar  in  quality 
and  at  a  location  closer  to  the  lease 
while  eliminating  an  adjustment  step  in 
the  valuation  process  that  is  prone  to 
error. 

The  remaining  eleven  industn' 
respondents  opposed  the  use  of  spot 
prices  (along  with  any  other  index 
pricing  method)  to  value  crude  oil 
production.  Their  arguments  included: 

•  Spot  prices  do  not  accurately  reflect 
lease  values.  Spot  prices  represent  the 
cost  of  obtaining  crude  oil  for  delivery 
within  30  days.  By  contrast,  a  great  deal 
of  market  activity  is  accounted  for  by 
longer-term  arrangements. 

•  Spot  prices  do  not  move  in  lock- 
step  with  local  markets;  they  do  not 
reflect  the  influence  of  local  supply  and 
demand. 

•  Spot  prices  capture  downstream 
value  enhancements;  differential 
adjustments  are  inadequate  to 
compensate  for  the  value  added  by 
moving  the  production  ft-om  the  lease  to 
a  mcu-ket  center. 

•  Spot  prices  published  by 
commercial  news  services  are  based  on 
limited  polling  of  traders;  there  is  no 
uniform  calculation  method  and 
accuracy  is  dependent  on  the  reporter's 
judgment. 

The  State  commenter  disagreed  with 
abandoning  NYMEX  prices  for  spot 
prices.  This  conunenter  contended  that 
NYMEX  prices  better  reflect  market 
value  because  NYMEX  transactions 
constitute  a  much  larger  volume  of 
trades  than  spot  markets  and  because 
the  NYMEX  market  is  less  subject  to 
manipulation  than  spot  markets. 

MMS  Response:  The  body  of  evidence 
regarding  actual  marketing  practices 
indicates  that  index  prices,  including 
spot  prices,  play  a  significant  role  in 
setting  contract  prices.  The  final  rule 
maintains  the  use  of  ANS  spot  prices  in 
California  for  oil  not  sold  at  arm's 
length.  Location-  and  quality-adjusted 
spot  prices,  rather  than  NYMEX  futures 
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prices,  also  are  i  sed  for  oil  not  sold  at 
arm's  length  for  ail  produced  elsewhere. 
(For  the  RMR,  s[  ot  prices  at  Gushing, 
Oklahoma,  are  used  as  the  third 
benchmark.)  We  believe  that  the 
location  and  qua  lity  adjustments 
together  with  th(  >  transportation 
allowances  spec  fied  in  the  final  rule 
effectively  resull  in  market  value  at  the 
lease.  Similarly,  even  though  spot  prices 
are  not  established  directly  for  all  local 
markets,  we  beli  jve  that  the  location 
and  quality  adju  >tments  do  result  in 
reasonable  meas  ires  of  value  in  the 
local  markets. 

However,  we  1  elieve  that  in  some 
cases  the  use  of  i  pot  prices  determined 
before  the  production  month,  as 
proposed  in  Febmary  1998,  could  affect 
lessees'  production  decisions  and, 
ultimately,  royal  ties  paid.  Therefore,  in 
the  final  rule,  w<  have  adopted  the 
procedure  for  ap  plying  spot  prices 
proposed  in  Jani  ary  1997,  rather  than 
the  procedure  pi  oposed  in  February 
1998,  for  the  following  reasons. 

Assmne  the  av  erage  daily  spot  price 
in  an  MMS-appr  3ved  publication  is 
determined  April  26-May  25  for  the 
delivery  month  ( if  June.  Further  assume 
that  the  lessee  tr  msfers  its  production  to 
an  affiliated  mar  eeting  entity  who  then 
resells  at  arm's  limgth  and  that  the 
lessee  has  opted  to  value  the  production 
at  the  index  pric ;.  The  lessee 
responsible  for  r  sporting  June 
production  volu]  nes  and  values  would 
then  know  the  Ji  ne  spot  price  (and 
therefore  the  my  ilty  value)  by  the  end 
of  May,  before  it  i  production  for  the 
month  of  June  e\  en  begins.  If  the  daily 
spot  price  then  r  5se  through  the  rest  of 
May  and  the  earl  y  part  of  June,  the 
lessee  might  dec  de  to  increase 
production  over  at  least  a  short  period 
and  thereby  reali  ze  more  per  barrel  than 
the  royalty  value ,  Conversely,  if  the 
daily  spot  price  ell  after  May  25  and 
into  early  June,  t  le  lessee  might  decide 
to  decrease  prod  iction  so  as  to  be 
impacted  minim  dly  by  realizing  less 
per  barrel  than  tl  le  index  price  it  must 
use  for  royalty  piyments.  To  prevent 
such  potential  pioblems,  the  final  rule 
applies  the  spot  jrice  effectively 
determined  dun  ig  the  production 
month  so  that  th  ;  price  determination  is 
concurrent  with  sroduction.  So.  for 
example,  for  Ma;  production  in  the  Gulf 
of  Mexico  you  w  auld  use  the  spot  price 
determined  from  April  26  through  May 
25  for  June  delivery. 

Several  commi  mters  said  that  use  of  a 
spot  price  impro  jerly  captures 
downstream  vah  e  enhancements  and 
that  the  differentials  specified  by  MMS 
are  inadequate.  )  Ve  covered  this  issue 
thoroughly  in  Se  ction  Ill(i)  earlier  in 
this  preamble.  V\  e  point  out  again  here 


that  MMS  has  never  allowed  deductions 
fi'om  royalty  value  for  marketing  costs. 
This  rulemaking  makes  no  change  to  the 
lessee's  duty  to  market.  Valuation  based 
on  a  "downstream"  sale  or  disposition 
of  production  has  been  commonplace 
for  many  years,  because  the  initial  basis 
for  establishing  value  often  is  a 
"downstream"  sales  price.  The  United 
States  as  lessor  always  has  shared  in  the 
"benefit"  of  "downstream"  marketing 
away  from  the  lease,  and  has  allowed 
deductions  for  the  cost  of  transportation 
accordingly. 

One  of  the  real  issues  between 
industry  and  MMS  is  what  costs  should 
be  allowed  as  part  of  the  transportation 
function.  The  industry  would  like  more 
costs  included  as  part  of  transportation 
than  MMS  is  willing  to  allow.  MMS  has 
prescribed  by  rule  what  transportation 
costs  are  deductible,  and  believes  that 
the  allowed  costs  are  proper. 

Finally,  MMS  believes  the  available 
spot  prices  represent  accurate 
assessments  of  day-to-day  oil  market 
value.  MMS  has  reviewed  the 
procedures  used  by  the  major  price 
reporting  services.  While  it  is  true  that 
spot  prices  result  from  surveys  done  by 
individuals,  we  believe  their  procedures 
and  safeguards  produce  meaningful 
value  assessments.  Further, 
comparisons  of  spot  prices  with 
NYMEX  futures  prices  show  a  direct 
correlation  between  the  two  when 
appropriate  location  and  quality 
adjustments  are  made.  We  did  find 
some  spot  price  locations — for  example, 
Guernsey,  Wyoming,  and  Kern  River 
and  Line  63  in  California — where  the 
volumes  traded  were  so  limited  that  we 
didn't  believe  we  should  rely  on  the 
resulting  spot  price.  We  did  not  use 
those  spot  prices  in  the  final  nUe. 

(f)  Nonbinding  Valuation  Guidance 
(Proposed  §206.107) 

This  section  of  the  February  1998 
proposal  provided  that  lessees  may  ask 
MMS  for  valuation  guidance  or  propose 
a  valuation  method  to  MMS.  It  stated 
that  MMS  will  promptly  review  the 
proposal  and  provide  the  requestor  with 
a  nonbinding  determination. 

Summary  of  Comments:  Three 
industry  commenters  were  concerned 
with  the  nonbinding  nature  of  the 
guidance.  As  stated  by  one  of  the 
commenters: 

•  MMS  offers  no  explanation  for 
abandoning  the  current  regidations, 
which  don't  specify  that  value 
determinations  are  nonbinding. 

•  As  a  practical  matter,  a  lessee 
would  not  seek  a  nonbinding  value 
determination. 

•  If  the  guidance  is  favorable  to  the 
lessee,  MMS  would  not  be  boimd  by  it. 


(In  other  words,  NJMS  could  change  its 
mind  at  a  future  date.) 

•  If  the  guidance  is  unfavorable  to  the 
lessee,  it  might  be  at  risk  for  civil 
penalties  for  willfully  and  knowingly 
not  complying  if  it  disregards  the 
guidance;  yet  the  lessee  has  no  recourse 
to  appeal  the  guidance. 

MMS  Response:  In  the  final  rule,  in 
response  to  comments,  we  are  providing 
a  procedure  for  valuation 
determinations  that  is  more  than  simply 
non-binding  guidance.  Under  §  206.107 
of  the  final  rule,  you  may  request  a 
value  determination  from  MMS 
regarding  any  Federal  lease  oil 
production.  (Your  request  must  identify 
all  leases  involved,  the  record  title  or 
operating  rights  owners,  and  the 
designees  for  those  leases,  and  explain 
all  relevant  facts.)  MMS  may  either: 

(1)  Issue  a  value  determination  signed 
by  the  Assistant  Secretary,  Land  and 
Minerals  Management;  or 

(2)  Issue  a  value  determination  by 
MMS;  or 

(3)  Decline  to  provide  a  value 
determination. 

A  value  determination  signed  by  the 
Assistant  Secretary,  Land  and  Minerals 
Management,  is  binding  on  both  you 
and  MMS  until  the  Assistant  Secretary 
modifies  or  rescinds  it.  It  is  also  the 
final  action  of  the  Department  and  is 
subject  to  judicial  review  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
701-706. 

In  contrast,  a  value  determination 
issued  by  MMS  is  binding  on  MMS  and 
delegated  States  with  respect  to  the 
specific  situation  addressed  in  the 
determination,  unless  the  MMS  or  the 
Assistant  Secretary  modifies  or  rescinds 
it.  In  the  December  1999  proposal,  we 
used  the  term  "MMS  Director"  instead 
of  "MMS".  We  changed  the  reference  to 
"MMS"  so  that  it  was  clear  that  the 
Director  could  delegate  this  authority, 
for  example,  to  the  Associate  Director 
for  Royalty  Management. 

Further  discussion  of  States'  concerns 
on  their  input  to  value  determinations  is 
provided  at  Section  IX  (u)  of  this 
preamble. 

A  value  determination  by  MMS  is  not 
an  appecilable  decision  or  order  under 
30  CFR  part  290  subpart  B.  If  you 
receive  an  order  requiring  you  to  pay 
royalty  on  the  same  basis  as  the  value 
determination,  you  may  appeal  that 
order  imder  30  CFR  part  290  subpart  B. 

A  few  commenters  at  the  Jcmuary 
2000  public  workshops  asked  MMS  to 
specify  that  if  a  lessee  chooses  not  to 
follow  a  value  determination  by  MMS, 
it  will  not  be  subject  to  civil  penadties 
under  FOGRMA  section  109(c),  30 
U.S.C.  1719(c),  for  knowing  or  willful 
underpayment  of  royalties.  A  decision 
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not  to  follow  an  MMS  value 
determination  will  not,  in  and  of  itself, 
result  in  a  civil  penalty  assessment  for 
knowing  or  willful  underpayment. 
However,  it  does  not  immimize  the 
lessee  from  penalties  for  knowing  or 
willful  violations  if  the  lessee's  conduct 
constitutes  a  knowing  or  willful 
underpayment  independent  of  the  MMS 
value  determination. 

Importantly,  a  change  in  an  applicable 
statute  or  regulation  on  which  any  value 
determination  is  based  takes  precedence 
over  the  value  determination.  It  is  not 
necessary  for  the  MMS  or  the  Assistant 
Secretary  to  modify  or  rescind  the  value 
determination  for  the  new  statute  or  rule 
to  take  precedence. 

With  certain  exceptions,  a  value 
determination  may  be  modified  only 
prospectively.  However,  the  MMS  or  the 
Assistant  Secretary  may  modify  or 
rescind  a  value  determination 
retroactively  if  there  was  a  misstatement 
or  omission  of  material  facts  in  your 
request,  or  if  the  facts  subsequently 
developed  are  materially  different  from 
the  facts  on  which  the  guidance  was 
based.  In  situations  such  as  these,  the 
agency  should  not  be  bound  by  a  value 
determination. 

Situations  in  which  MMS  typically 
will  not  provide  any  value 
determination  include,  but  are  not 
limited  to,  requests  for  guidance  on 
hypothetical  situations  and  matters  that 
are  the  subject  of  pending  litigation  or 
administrative  appeals.  MMS  also 
typically  will  not  use  a  value 
determination  to  resolve  factual 
disputes  either  between  MMS  and  the 
lessee,  or  between  the  lessee  and  third 
parties  (for  example,  a  purchaser)  where 
those  disputes  are  relevant  to  royalty 
value.  While  MMS  will  respond  to 
requests  for  value  determinations,  it  is 
not  obligated  to  issue  a  value 
determination. 

Value  determinations  are  issued  only 
under  §  206.107,  in  response  to  a 
specific  request  for  a  value 
determination.  Under  other  provisions 
of  the  rule,  lessees  may  ask  MMS  to 
make  certain  other  determinations — for 
example,  to  establish  a  location/quality 
adjustment  under  §  206.112,  or  even  (as 
the  fourth  benchmark  for  non-arm's- 
length  dispositions  in  the  RMR  under 
§  206.103(b))  to  establish  a  valuation 
method. 

(g)  Adjustments  and  Transportation 
Allowances  (Proposed  §§206.109 
through  206.112) 

Summary  of  Comments:  Twenty 
respondents,  including  sixteen 
representing  industry,  three 
representing  States,  and  one 
representing  a  municipality,  commented 


on  various  aspects  of  location  and 
quality  adjustments  and  transportation 
allowances.  Industry  continued  to 
oppose:  (1)  Differentials  that  do  not 
allow  all  post-production  marketing 
costs  and  services;  (2)  the  elimination  of 
the  exception  permitting  requests  to  use 
FERC  tariffs  instead  of  actual  costs  for 
determining  transportation  allowances; 
and  (3)  limits  on  transportation 
allowances.  Several  industry 
commenters  believed  the  proposed  rules 
discriminate  against  lessees  with 
affiliated  transporters  by  requiring  them 
to  use  a  regidatory  cost  calculation  to 
determine  their  transportation 
allowances,  whereas  third  parties  are 
permitted  to  use  tariffs. 

MMS  Response:  In  Section  III(/)  of  this 
preamble,  we  responded  in  detail  to 
comments  about  not  allowing  marketing 
costs. 

In  the  final  rule,  we  have  eliminated 
the  option  for  lessees  to  request  the  use 
of  a  FERC  tariff  in  lieu  of  calculating  its 
actual  transportation  costs  in  non-arm 's- 
length  transportation  arrangements. 
Since  the  1988  rules  were  promulgated, 
FERC  has  renounced  jurisdiction  over 
many,  if  not  most,  pipelines  on  the  OCS. 
Oxy  Pipeline,  Inc.,  61  FERC  1 61,051 
(1992);  Bonito  Pipeline  Co.,  61  FERC 
il  61,050  (1992).  aff  d  sub  nom..  Shell 
Oil  Co.  V.  FERC,  46  F.3d  1186  (D.C.  Qr. 
1995);  Ultramar,  Inc.  v.  Gaviota 
Terminal  Co.,  80  FERC  11 61,021  (1997). 
Those  FERC  decisions  resulted  in  MMS 
rejecting  use  of  FERC  tariffs  under  the 
existing  rule  because  FERC  cannot 
"approve"  a  tariff  over  which  it  has  no 
jurisdiction.  This  in  turn  has  resulted  in 
litigation  between  several  lessees  and 
the  Department  over  the  applicability 
and  meaning  of  the  existing  rule.  Shell 
Offshore,  Inc.  v.  Babbitt,  No.  CV98-0853 
(W.D.  La.  Mar.  17,  1999),  appeal 
pending,  Nos.  99-30532  and  99-30745 
(5th  Cir.);  Torch  Operating  Co.  et  al.  v. 
Babbitt,  Nos.  1:98CV00884  ES  and 
consolidated  cases  (D.D.C.). 

Absent  cmy  possibility  of  review  or 
check  by  FERC  over  the  reasonableness 
of  the  rates  filed  with  FERC  for  such 
pipelines,  MMS  has  no  avenue  to  assure 
that  the  "tariff  filed  by  a  pipeline 
affiliated  with  the  lessee  is  reasonable. 
The  potential  for  lessees  to  claim 
excessive  transportation  allowances  in 
non-arm's-length  situations  is  clear. 
Indeed,  in  many  cases,  MMS  auditors 
have  found  that  the  FERC  tariff  the 
lessee  has  used  is  considerably  higher 
than  the  actual  costs  that  otherwise 
woidd  be  allowed  under  the  existing 
rule. 

This  contrasts  with  the  situation 
where  a  lessee  pays  an  unaffiliated 
pipeline  the  rate  that  the  pipeline  had 
filed  with  FERC.  In  that  event,  the 


"tariff'  represents  the  lessee's  actual 
transportation  costs  because  that  was 
what  it  in  fact  was  charged.  Thus,  in 
eliminating  the  FERC  tariff  exception, 
lessees  are  allowed  to  deduct  thefr 
actual  costs  in  both  cases. 

Further,  in  this  final  rule  MMS  has 
retained  the  provision  that  if  the  lessee's 
actual  transportation  costs  exceed  50 
percent  of  the  value  of  the  product,  the 
lessee  may  apply  for,  and  MMS  may 
approve,  an  allowance  greater  than  that 
amount. 

Summary  of  Comment — Duplicate 
Quality  Adjustments:  One  State 
commenter  believed  that  proposed 
paragraph  206.113(a)  permitted 
"double-dipping"  for  quality 
adjustments,  since  paragraphs 
206.112(a)  and  (e)  both  provide  for 
quality  adjustments,  thus  allowing  a 
double  deduction  for  quality  for  crude 
oil  at  the  lease  and  the  market  center. 
This  commenter  also  noted  that  because 
paragraph  206.112(a)  allows  for 
deduction  of  a  location  differential 
between  the  lease  and  the  market  center, 
and  paragraph  206.112(c)  allows  for 
deduction  of  transportation  costs 
between  the  lease  and  the  aggregation 
point,  paragraph  206.113(a)  will  allow 
the  lessee  to  deduct  its  transportation 
costs  from  the  lease  to  the  aggregation 
point  twice. 

MMS  Response:  In  this  final  rule,  we 
added  a  new  paragraph  (g)  to  §  206.112 
to  clarify  that  you  may  not  use  any 
transportation  or  quality  adjustment  that 
duplicates  all  or  part  of  any  other 
adjustment  that  you  use  under 
§  206.112.  Moreover,  the  structure  of  the 
final  rule  is  not  susceptible  to  the 
problem  the  commenter  describes. 
Under  the  final  rule,  for  example,  if  you 
dispose  of  your  production  under  an  . 
arm's-length  exchange  agreement,  but 
transport  the  oil  away  from  the  lease  to 
an  intermediate  point  before  giving  it  in 
exchange,  you  cannot  claim  a 
transportation  allowance  between  the   - 
point  where  you  give  the  oil  in 
exchange  and  the  point  you  receive  oil 
back  in  exchange  if  you  use  a  location 
differential  for  the  segment  between 
those  two  points.  This  same  principle 
applies  for  all  adjustments  addressed  in 
§  206.112.  That  is,  any  time  a  lessee 
takes  one  of  the  listed  adjustments,  it 
cannot  duplicate  any  portion  of  that 
adjustment  as  part  or  all  of  any  other 
adjustment  that  otherwise  would  be 
allowable. 

Summary  of  Comment — No  Quality 
Adjustment  in  Absence  of  Quality  Bank: 
One  commenter  noted  that,  in  the 
absence  of  a  quality  bank,  the  rule  does 
not  provide  for  any  adjustments  for 
quality  differences  between  the  indexed 
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Vn.  Responses  to  Public  Comments  on 
July  1998  Prop<  sal 

MMS's  July  1  J98  proposal  included 
several  additior  al  proposed  changes 
based  on  comm  jnts  received  on  the 
February  1998  |iroposal: 

(1)  The  defin:  tion  of  "affiliate'  was 
changed  back  tc  its  meaning  under  the 
current  rule,  bu  made  separate  from  the 


"arm  s-length' 

(2)  Specific  r( 
inserted  stating 
"second  guess 


lefinition; 

gulatory  language  was 
that  MMS  would  not 
lessees'  marketing 


Value  would  be 
price  following 


decisions  by  dij  allowing  arm's-length 
gross  proceeds  i  is  royalty  value;  and 

(3)  "The  proce  lure  for  valuing 
production  sub  ect  to  arm's-length  sale 
following  exchi  nges  was  modified, 
the  arm's-length  sale 
a  single  exchange,  but 
where  more  tha  i  one  exchange  is 
involved,  the  leasee  would  have  to  use 
index  pricing. 

MMS  also  rec  uested  comments  on  the 
definition  of  "g  ithering"  as  related  to 
deepwater  lease  s  involving  subsea 
production  witl  lOut  a  platform  but  with 
long-distance  m  ovement  of  bulk 
production. 

We  received  <  pproximately  200  pages 
of  conunents  wi  thin  25  separate 
submissions.  C(  mmenters  included  3 
States  (6  submii  sions),  4  industry  trade 
groups,  12  producers  (13  submissions), 
1  watchdog  group,  1  concerned  citizen, 
and  two  members  of  Congress  (1 
submission). 

Although  M\  S  asked  for  specific 

ng  to  particular  issues 
<  nd  reiterated  that 
previous  comm  snts  need  not  be 
resubmitted  bet  ause  they  are  aheady 
part  of  the  recoi  d,  there  were  many 


comments  relat 
{63  FR  38355) 


comments  similar  to  previous 
submissions.  Rather  than  repeating  all 
such  issues  and  comments  here,  we 
refer  the  reader  to  Sections  I,  HI,  FV,  V, 
and  VI.  Instead,  with  a  few  exceptions, 
we  adeiress  only  those  comments  on 
provisions  that  are  new  or  revised  from 
the  previous  proposals.  The  comments 
fall  into  1 1  topical  categories  ((a) 
through  (k)  below).  Each  topic  begins 
with  a  description  of  the  issue  and  is 
followed  by  a  svmimary  of  comments 
and  MMS's  response. 

(a)  General  Comment 

The  issue  relates  to  the  overall 
changes  in  MMS's  July  1998  proposal. 

Summary  of  Comments:  One 
commenter  believes  the  latest  proposal 
provides  numerous  concessions  to 
industry  and  thus  amounts  to  a  weaker 
rule. 

MMS  Response:  We  disagree  with  this 
comment.  None  of  the  changes  in  the 
July  proposal  should  result  in  a  weaker 
rule.  Rather,  they  clarify  the  specifics  of 
the  rule  and  make  it  more  usable  for  all 
involved.  The  changes  result  from  a 
reasoned  analysis  of  comments  made  by 
all  parties  over  this  extended 
rulemaking  process.  Rather  than  trying 
to  give  a  specific  response  to  this 
general  comment,  we  address  the 
proposed  changes  in  the  July  1988 
proposal  one-by-one  below. 

(b)  MMS's  Proposed  Definition  of 
Affiliate 

MMS  proposed  retaining  the  meaning 
of  "affiliate"  embodied  in  the  current 
rules  at  §  206.101,  but  removing  it  from 
the  "arm's  length"  definition. 

Summary  of  Comments:  One 
commenter  believed  that  the  10  percent 
threshold  which  constitutes  no 
controlling  interest  in  an  affiliate  is  too 
low;  at  least  20  percent  should  be  used, 
because  this  is  the  standard  used  by  the 
Bureau  of  Land  Management.  Most 
commenters  believed  that  the  definition 
of  affiliate  was  too  vague,  and  specific 
criteria  for  rebutting  the  presumption  of 
control  were  needed.  One  commenter 
believed  the  burden  should  be  on  the 
lessee  to  prove  that  the  presumption  of 
control  is  incorrect.  One  commenter 
stated  that  transactions  between 
affiliates  with  any  common  ownership 
should  not  be  considered  arm's  length. 
One  commenter  believed  that  by 
retaining  the  current  definition  of 
affiliate,  it  becomes  easier  for  a 
company  to  pay  on  gross  proceeds 
rather  than  index,  which  is  the  proper 
value. 

MMS  Response:  See  MMS's  response 
in  Section  VI{a). 

Summary  of  Comments:  One  group 
presented  a  scenario  in  which  a  small 


group  of  producers  bands  together  to 
build  a  pipeline,  but  if  one  member  of 
the  group  owns  more  than  a  10  percent 
interest  in  the  pipeline,  they  may  be 
penalized  under  the  affiliate  definition. 

MMS  Response:  This  scenario  is 
imlikely  to  play  out  as  portrayed. 
Moreover,  the  definition  of  "arm's 
length"  goes  beyond  ownership  and 
affiliation.  The  owners  also  must  have 
opposing  economic  interests  in  the 
pipeline  to  claim  arm's-length  status. 
Under  this  common  ownership  scenario 
all  the  owners  likely  would  be  deemed 
non-arm's-length  as  related  to  the 
pipeline. 

(c)  Breach  of  Ehity  To  Market 

In  the  July  1998  proposal,  MMS  tried 
to  allay  industry  concerns  about 
potential  additional  royalty  assessments 
by  adding  specific  language  to 
§  206.102(c){2)(ii)  that  MMS  would  not 
use  the  "breach  of  duty"  provision  to 
second-guess  industry  marketing 
decisions. 

Summary  of  Comments:  Industry  and 
their  representative  organizations  were 
not  reassured  that  MMS  will  not 
"second-guess"  their  marketing 
decisions.  Many  believed  the  terms 
"substantially  below"  and  "market 
value"  were  not  easily  defined  and 
could  lead  to  MMS  questioning 
legitimate  transactions.  One  commenter 
said  that  MMS  has  in  the  past  rejected 
legitimate,  at-the-lease  prices  in  favor  of 
higher,  downstream  prices.  One 
commenter  believed  that  as  long  as  a 
company  is  acting  in  good  faith,  they 
have  nothing  to  fear  with  MMS 
"second-guessing"  their  decisions.  One 
commenter  offered  alternate  "breach  of 
duty  to  market"  language. 

MMS  Response:  Tne  provision  MMS 
was  attempting  to  clarify  with  its 
proposed  additional  language  is 
identical  to  the  provision  in  the  existing 
rules  (see  30  CFR  206.102(b)(l)(iii)).  U 
has  resided  in  those  rules  for  over  a 
decade  and  has  not  been  used  to 
second-guess  a  lessee's  marketing 
decisions  to  try  to  impose  the 
benchmarks  at  §  206.102(c)  on  arm's- 
length  transactions. 

We  agree  with  the  commenter  who 
said  lessees  have  nothing  to  fear  if  they 
are  acting  in  good  faith.  This  provision 
is  simply  meant  to  protect  royalty  value 
if,  for  example,  a  lessee  were  to 
inappropriately  enter  into  a 
substantially  below-market-value 
transaction  for  the  purpose  of  reducing 
royalty. 

hi  §206.102(c)(2)(ii)  of  the  final  rule, 
in  response  to  comments,  we 
specifically  state  that  MMS  will  not  use 
this  provision  to  simply  substitute  its 
judgment  of  the  market  value  of  the  oil 
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for  the  proceeds  received  by  the  seller 
under  an  arm's-length  sales  contract. 
The  fact  that  the  price  received  by  the 
seller  in  an  arm's  length  transaction  is 
less  than  other  measures  of  market 
price,  such  as  index  prices,  is 
insufficient  to  establish  breach  of  the 
duty  to  market  unless  MMS  finds 
additional  evidence  that  the  seller  acted 
unreasonably  or  in  bad  faith  in  the  sale 
of  oil  from  the  lease.  Likewise,  the  fact 
that  one  co-lessee  sells  production  at  the 
lease  while  another  lessee  sells  its 
production  downstream  does  not  imply 
that  the  co-lessee  who  sells  at  the  lease 
has  breached  its  duty  to  market. 

Some  commenters  have  argued  that 
adding  to  the  lessee's  gross  proceeds  the 
marketing  costs  that  a  purchaser  of  oil, 
rather  than  the  lessee,  incurred 
constitutes  "second  guessing"  of  an 
arm's-length  contract.  They  cite  as  a 
purported  example  of  such  "second 
guessing"  the  IBLA's  decision  in 
Amerac  Energy  Corp.,  148  IBLA  82 
(1999)  (motion  for  reconsideration 
pending).  MMS  strongly  disagrees  with 
this  argument.  The  Amerac  case  is  not 
an  example  of  "second-guessing." 
Lessees  may  not  avoid  the  obligation  to 
market  production  at  no  cost  to  the 
lessor  by  transferring  the  function  to  the 
purchaser  and  accepting  a  lower  price 
in  return.  In  the  Amerac  case,  neither 
MMS  nor  the  IBLA  "second  guessed" 
the  contract  at  all. 

(d)  Marketing  Fees 

MMS  has  maintained  its  "duty  to 
market"  provision  with  no  additional 
deductions  allowed  for  marketing  or 
other  associated  costs. 

Summary  of  Comments:  One 
commenter  believes  the  administrative 
fee  that  is  charged  under  MMS's 
existing  Small  Refiner  Royalty-In-Kind 
program  is  analogous  to  a  marketing  fee. 
Consequently,  lessees  who  use  index 
prices  should  be  allowed  to  deduct 
marketing  fees  from  these  prices. 

MMS  Response:  The  fee  charged  to 
the  small  refiners  for  participation  in 
the  RIK  program  covers  MMS's 
additional  costs  in  administering  the 
program  and  does  not  relate  to  a 
marketing  fee.  The  MMS  fee  does  not 
parallel  marketing  costs  incurred  by  the 
producers. 

(e)  Exchanges 

In  response  to  earlier  industry 
comments,  MMS  proposed  in  its  July 
1998  proposal  that  where  oil  was 
involved  in  a  single  exchange  before  an 
arm's-length  sale,  its  value  should  be 
based  on  the  arm's-length  gross 
proceeds  under  that  sale.  But  if  there 
were  two  or  more  exchanges,  the  oil 
would  be  valued  under  §  206.103. 


Summary  of  Comments:  Most 
industry  commenters  and -their 
representative  groups  still  stressed  the 
problem  of  tracing  the  oil  through  an 
exchange  to  determine  proper  value.  In 
many  cases,  the  oil  is  commingled  with 
non-Federal  oil  and  sold  in  bulk, 
creating  difficulty  in  determining  the 
true  value  of  the  Federal  portion. 
Additionally,  there  can  be  a  significant 
workload  if  any  corrections  need  to  be 
made  to  previously-reported  values.  The 
producer  should  at  least  be  given  the 
option  of  using:  (1)  the  arm's-length 
sales  price  after  the  exchange,  or  (2) 
index  value.  One  commenter  believed 
that  any  exchange  between  affiliates 
should  not  be  considered  arm's  length, 
that  the  definition  of  exchange  should 
be  modified  to  include  only  exchanges 
that  are  truly  at  arm's  lengdi,  and  that 
the  definition  of  exchange  should  be 
expanded  to  include  other  specific  types 
of  exchange  agreements.  Two 
commenters  believe  that  if  a  lessee  is  to 
use  gross  proceeds  after  an  exchange, 
then  it  must  report  all  balancing 
agreements  for  that  lease  to  the  MMS. 

MMS  Response:  MMS  understands 
the  potential  administrative  burden  of 
tracing.  We  are  also  well  aware  of  the 
desire  of  other  producers,  as  expressed 
in  the  meetings  sponsored  by  Senator 
Breaux  on  July  9  and  July  22,  1998,  to 
be  able  to  use  prices  received  in  arm's- 
length  sales  following  multiple 
exchanges.  As  a  result,  in  this  final  rule, 
MMS  allows  lessees  the  option  of  using 
either  their  arm's-length  gross  proceeds 
regardless  of  the  number  of  arm's-length 
exchanges  preceding  the  arm's-length 
sale,  or  the  provisions  of  §  206.103 
(index  prices  or,  in  the  RMR, 
benchmarks).  The  selected  option,  once 
chosen,  cannot  be  changed  for  2  years 
and  must  be  applied  to  all  of  the  lessee's 
oil  produced  from  the  same  unit, 
communitization  agreement,  or  lease  (if 
the  lease  is  not  part  of  a  unit  or 
communitization  agreement)  that  is  sold 
at  arm's  length  following  one  or  more 
exchanges.  This  process  preserves  the 
integrity  of  the  rule's  underlying 
principle  of  applying  arm's-length  gross 
proceeds  where  appropriate,  but  still 
allowing  use  of  index/benchmark  values 
that  fairly  represent  market  value  where 
"tracing"  would  be  too  burdensome. 

Also,  we  acknowledge  that  exchanges 
between  affiliates  are  not  at  arm's 
length.  Because  there  is  potential  for 
inflated  differentials  in  such  exchanges, 
production  so  transferred  and  followed 
by  an  arm's-length  sale  must  be  valued 
at  the  appropriate  index/benchmark 
value  under  this  final  rule.  We  also 
agree  that  the  definition  could  be 
clarified  by  specifying  several  other 
types  of  exchange  agreements.  We  have 


done  this  in  the  final  rule.  We  do  not 
believe,  however,  that  it  is  to  the 
lessee's  or  MMS's  benefit  for  all 
balancing  agreements  to  be  reported  to 
MMS.  Such  agreements  should  be  made 
available  on  audit  or  as  otherwise 
requested  by  MMS. 

(f)  Binding  Guidance 

MMS  did  not  request  comment  on 
this  issue  in  its  July  1998  proposal,  but 
drew  several  comments.  The  February 
1998  proposal  stated  that  lessees  could 
petition  MMS  for  non-binding  guidance. 

Summary  of  Comments:  MMS 
received  five  comments  stressing  the 
importance  of  MMS  issuing  binding 
guidance.  They  believed  that  the  nature 
of  a  business  relationship  requires  it. 
One  commenter  believed  that  guidance 
should  not  be  binding  because  all  of  the 
facts  may  not  be  available  at  the  time 
the  guidance  is  issued. 

MMS  Response:  See  Section  VI(f)  of 
this  preamble  for  a  complete  discussion 
of  this  issue. 

(g)  Gathering  versus  Transportation 

MMS  asked  for  comment  on  whether 
the  definition  of  transportation  should 
include  subsea  movement  of  bulk, 
untreated  production  over  distances  of 
50  miles  or  more.  This  typically 
involves  a  subsea  completion  and 
subsequent  movement  to  a  platform 
where  the  production  first  surfaces  and 
is  treated.  If  this  movement  is 
considered  transportation,  the 
associated  costs  may  be  allowable 
deductions  from  royalty.  If  the 
movement  is  considered  gathering,  the 
costs  would  not  be  allowed. 

Summary  of  Comments:  MMS 
received  mixed  comments  on  this  issue. 
The  majority  of  the  producers 
commented  that  movement  away  from 
the  lease  should  be  considered 
transportation.  Other  comments 
centered  on  the  fact  that  many 
deepwater  leases  are  already  receiving 
some  type  of  royalty  relief,  and 
additional  deductions  are  not 
warranted. 

MMS  Response:  This  issue  arose  in 
the  public  comments  for  the  first  time 
in  the  meetings  of  July  9  and  22,  1998. 
sponsored  by  Senator  Breaux.  In  the 
past,  MMS  has  consistently  held  that 
movement  of  production  to  a  central 
accumulation  or  treatment  point  prior  to 
the  royalty  measurement  point  is 
considered  gathering,  rather  than 
transportation  of  marketable  production 
eligible  for  a  deduction  from  royalty.  In 
this  final  rule,  MMS  has  not  changed 
the  existing  regulatory  language. 
(However,  we  further  note  that  on  May 
20,  1999,  the  MMS  Associate  Director 
for  Royalty  Management  issued 
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guidance  regan  1 
production 


ing  movement  of 
deepwater  leases). 


from 
(h)  MMS  Use  o "  BBB  Bond  Rate 

The  existing  rule  uses  the  Standard 
and  Poor's  Indi  istrial  BBB  bond  rate  as 
an  allowable  ra  te  of  return  on  capital 
investment  for  producers  who  transport 
oil  through  the  r  own  pipelines  (see  30 
CFR206.157(b(2){v)). 

Summary  of  Comments:  Two 
commenters  frqm  affiliated  companies 
the  BBB  bond  rate  as  an 
allowable  retur  n  within  the  calculation 
of  actual  costs  i  )f  transportation  is 
arbitrary  and  w  ould  be  considered 
unacceptable  b  y  any  court.  The  actual 
nuch  higher,  reflecting 
return  seen  in  the  Gulf 
particularly  in  deep 
waters  to  recog  lize  additional  risk. 

MMS  RespoT  se:  We  have  continued 
the  use  of  the  standard  and  Poor's  BBB 

rate  in  this  final  rule. 
MMS  did  not  propose  specific 
provisions  rega  rding  the  rate  of  return, 
but  received  n\  merous  comments  on 
those  issues.  T  lis  issue  is  discussed 
more  fully  belc  w  in  the  responses  to  the 
comments  on  t  le  December  1999 
proposal  in  pai  agraph  lX(a). 


rate  should  be 
the  real  rates  o 
of  Mexico,  and 
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Consistent  with  the  current  nUes, 
transportation  allowances  in  this  final 
nde  are  based  on  actual  transportation 
costs.  MMS  historically  has  not 
questioned  whether  the  transportation 
was  to  the  nearest  market  center  or 
whether  it  was  by  the  cheapest  means 
available.  We  presume  that  lessees  will 
act  prudently  to  market  their  oil  at  the 
appropriate  point  and  use  the  most 
efficient  means  of  transportation 
available.  Once  again,  MMS  does  not 
intend  to  "second-guess"  marketing 
decisions  to  which  these  factors  apply. 

(j)  Tendering  and  Other  Alternatives 

In  its  various  proposals,  MMS 
generally  has  not  incorporated  industry- 
proposed  valuation  alternatives.  An 
exception  is  application  of  tendering 
programs  in  the  RMR. 

Summary  of  Comments:  Many 
conunents  from  industry  and  their  trade 
groups  criticized  MMS  for  not 
permitting  use  of  viable  alternatives 
such  as  tendering  programs  in  all  parts 
of  the  U.S.  Additionally,  MMS  ignored 
many  lease-based  alternatives  and  the 
option  of  taking  royalty  in  kind. 

MMS  Response:  MMS  believes  it  has 
adequately  responded  to  all  alternatives 
presented  by  industry  above.  For 
example,  see  Section  VI(d)  for  detailed 
comments  and  responses  regarding 
tendering  programs  and  Section  Ill(r)  for 
a  discussion  of  royalty  in  kind. 

(k)  Gross  Proceeds  Valuation 

The  various  MMS  proposals  have 
allowed  lessees  to  use  their  gross 
proceeds  received  under  arm's-length 
sales  as  their  royalty  value  basis. 

Summary  of  Comments:  One 
commenter  believes  the  use  of  gross 
proceeds  as  a  method  of  valuation  is 
flawed  because  it  does  not  always 
represent  the  full  value  of  the  oil.  Two 
commenters  state  that  only 
independents  should  be  allowed  to  use 
gross  proceeds,  while  all  major 
integrated  producers  should  use  index 
prices. 

MMS  Response:  MMS's  valuation 
rules  have  always  followed  the  general 
premise  that  arm's-length  gross 
proceeds  represent  market  value  and 
hence  royalty  value.  However,  the 
various  MMS  proposals  and  this  final 
rule  all  include  provisions  that  where 
an  arm's-length  sales  contract  does  not 
reflect  the  total  consideration  received 
for  the  oil,  MMS  may  require  that  the 
lessee  value  the  oil  under  the 
appropriate  index  or  benchmark  value 
or  at  the  total  consideration  received. 
For  example,  if  in  return  for  its  oil  the 
lessee  received  the  contract  sales  price 
plus  some  other  valuable  goods  or 
benefits — for  example,  a  new  car — the 


total  consideration  would  include  the 
contract  price  and  the  car's  value.  Also, 
we  do  not  believe  it  is  appropriate  to 
apply  different  valuation  methodologies 
based  solely  on  whether  the  lessee  is  an 
independent  producer  or  a  major 
integrated  company. 

Vm.  Responses  to  Public  Comments  on 
March  1999  Notice 

On  March  4,  1999,  in  response  to 
requests  by  Members  of  Congress  and 
parties  interested  in  moving  the  process 
forward  to  publish  a  final  rule,  the 
Secretary  announced  he  would  reopen 
the  conmient  period.  MMS  reopened  the 
conunent  period  from  March  12,  1999, 
through  April  12,  1999  (and  later 
extended  the  comment  period  through 
April  27, 1999).  The  Federal  Register 
notice  announcing  the  reopening  of  the 
comment  period  (64  FR  12267  (March 
12,  1999))  provided  the  contents  of  the 
August  31,  1998.  letter  from  the 
Assistant  Secretary  for  Land  and 
Minerals  Management,  to  the  Senate 
outlining  the  direction  the  final  rule 
might  take  on  certain  issues.  The  letter 
identified  seven  areas  where  MMS  was 
considering  changes  in  response  to 
commenters'  concerns:  (1)  Definitions; 
(2)  valuation  of  oil  sold  by  the  lessee  at 
arm's  length;  (3)  valuation  of  oil  sold 
after  arm's-length  exchange  agreements 
or  sold  by  an  affiliate  at  arm's  length;  (4) 
valuation  of  oil  not  sold  at  arm's  length; 
(5)  location/quality  adjustments  to 
index  prices;  (6)  transportation 
allowances;  and  (7)  non-binding 
valuation  guidance. 

The  MMS  also  scheduled  three 
workshops  during  the  conunent  period 
(Houston,  Texas,  March  24,  1999; 
Albuquerque,  New  Mexico,  March  25, 
1999;  and  Washington,  DC,  April  7. 
1999)  to  obtain  public  input  on  specific 
issues  that  remained  to  be  resolved. 

MMS  received  117  pages  of  comments 
from  16  commenters  (three  State 
agencies,  two  industry  trade 
associations,  eight  oil  and  gas 
producers,  two  public  interest  groups, 
and  one  congressional  office). 

In  response  to  the  positions  outlined 
in  the  August  31,  1998,  letter  to  the 
Senate,  industry  participants  at  the 
workshops  submitted  a  set  of  six  unified 
industry  proposals  for  discussion.  These 
proposals  were  supported  by  both  the 
major  trade  associations  and  the 
independent  trade  associations  and 
became  the  primary  focus  of  the 
workshops.  Industry's  written 
comments  basically  reiterated  its 
support  for  these  proposals.  The  States 
and  public  interest  groups'  comments 
were  more  general  in  natiure  and  stated 
an  overall  objection  to  the  reopening  of 
the  comment  period  and  discussion  of 
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the  "same  old"  issues.  They  objected  to 
the  continual  delays  in  publishing  a 
final  rule  and  recommended  that  MMS 
proceed  posthaste  to  a  final  rule  based 
on  index  pricing.  Specific  comments  by 
States  and  interest  groups  are  included 
in  the  discussion  of  industry  proposals. 

(a)  Use  of  Comparable  Sales  in  Non- 
arm's-length  Situations 

Summary  of  Comments:  For  non- 
arm's-length  sales,  industry  commenters 
proposed  adoption  of  a  menu  of 
valuation  alternatives  that  would  center 
on  using  a  weighted  average  of 
comparable  arm's-length  sales 
transactions  at  the  lease.  Under  their 
proposal,  a  minimum  of  20  percent  of 
the  lessee's  production  must  be  sold  or 
purchased  at  arm's-length,  including 
tendering  programs.  Other  value 
benchmarks,  including  index,  could  be 
used  in  situations  where  comparable 
sales  were  not  adequate.  Industry 
advanced  this  proposal  on  the  theory 
that  it  reflects  the  value  of  production 
"at  the  lease."  Industry  commenters  cJso 
maintained  that  using  comparable  sales 
would  be  a  more  accurate  method  of 
capturing  the  quality  characteristics  of 
lease  production  and  it  would  avoid  the 
complexity  of  calculating  differentials 
between  the  lease  and  market  center. 
Companies  that  tender  their  production 
under  a  competitive  bidding  process 
expressed  strong  support  for  using  such 
programs  to  establish  value  for  royalty 
purposes. 

States  continue  to  oppose  lease-based 
benchmarks,  because  they  believe  arm's- 
length  sales  at  the  lease  are  limited,  and 
they  have  concerns  about  the  use  of 
tendering  programs.  One  State 
commenter  stated  that  the  comparable 
sales  approach  does  not  address  the 
problem  of  undervalued  field  prices. 
That  commenter  plus  an  interest  group 
recommended  that  MMS  consider  going 
forward  with  a  rule  specific  to  majors. 

MMS  Response:  In  the  final  rule, 
MMS  did  not  adopt  the  industry- 
proposed  comparable  sales  model  to 
value  production  not  sold  at  arm's- 
length.  We  continue  to  believe  that  there 
are  meaningful  spot  prices  applicable  to 
production  in  all  areas  other  than  the 
Rocky  Mountains.  With  the  exception  of 
the  RMR,  spot  and  spot-related  prices 
drive  the  manner  in  which  crude  oil  is 
bought  and  traded  in  the  U.S.  Spot 
prices  play  a  major  role  in  crude  oil 
marketing  and  are  readily  available  to 
lessees  through  price  reporting  services. 

We  believe  spot  prices  are  a  better 
indicator  of  the  value  of  production  and 
are  preferable  to  attempting  to  use 
comparable  arm's-length  sales  in  the 
field  or  area.  Commenters  have  not 
demonstrated  the  consistent  existence 


or  availability  of  such  transactions  for 
volumes  sufficient  to  use  for  royalty 
valuation.  Contrary  to  the  industry 
commenters,  MMS  believes  that 
nationwide  about  two-thirds  of  crude  oil 
production  is  disposed  of  non-arm's 
length.  As  previously  mentioned,  the 
general  lack  of  competitive  and 
transparent  markets  at  the  lease  makes 
the  attempt  to  find  comparable  sales 
transactions  far  inferior  to  the  use  of 
index  prices. 

The  RMR,  where  reliable  spot  prices 
are  not  readily  available,  is  an 
exception.  About  two-thirds  of  crude  oil 
produced  there  is  sold  at  arm's  length, 
and  there  is  not  a  reliable  index  price  in 
that  region.  In  addition,  industry's 
proposal  has  substantial  practical 
difficulties  since  companies  are  not 
privy  to  other  companies'  "comparable" 
sales  transactions,  and  to  the  extent  that 
such  information  may  be  available  to 
MMS.  it  is  unaudited  for  ciurent 
periods.  The  final  rule  thus  primarily 
uses  index  prices,  adjusted  for  location 
and  quality,  to  establish  value  for  oil  not 
sold  at  arm's  length. 

(b)  Binding  Valuation  Determinations 

Summary  of  Comments:  Industry 
commenters  proposed  a  provision  under 
which  MMS  would  provide  binding 
valuation  determinations  on  a  case-by- 
case  basis.  Among  other  provisions,  the 
determination  would  have  no 
precedential  value  beyond  the  facts  in 
the  case.  The  MMS  would  have  180 
days  from  the  date  the  lessee  submitted 
the  request  to  make  a  decision, 
otherwise  the  request  would  be  deemed 
approved.  An  MMS  decision  on  a 
request  would  be  subject  to  the  existing 
appeals  process.  Industry  commenters 
cited  the  need  for  obtaining  timely 
valuation  determinations  that  can  be 
relied  on  for  satisfying  royalty 
obligations. 

State  commenters  expressed  general 
opposition  to  binding  determinations, 
stating  that  information  could  be 
inaccurate,  incomplete,  or  dated  and 
that  MMS  should  have  discretion  over 
issuing  any  binding  determinations.  A 
public  interest  group  indicated  it  would 
support  a  binding  determination  as  long 
as  all  of  the  information  submitted  is 
correct  and  verifiable  and  that  the 
determination  only  applies  to  the 
requestor.  A  congressional  commenter 
stated  that  this  issue  remains  of  concern 
and  needs  to  be  developed  further. 

MMS  Response:  See  Section  VI(f) 
above  and  the  explanation  of  §  206.107 
of  the  final  rule  in  Section  X  below. 


(c)  Transportation  Allowances  in  Non- 
Arm's-length  Situations 

Summary  of  Comments:  Industry 
commenters  proposed  that 
transportation  allowances  in  non-ann's- 
length  situations  should  be  based 
principally  on  the  value  of  the  service. 
That  is,  the  allowance  should  be  based 
on  what  companies  pay  under  arm's- 
length  contracts.  Under  the  proposal, 
where  more  than  20  percent  of  the 
pipeline  voliune  is  transported  at  arm's 
length,  an  annualized  volume-weighted 
average  of  the  arm's-length  rates  would 
be  used.  Where  less  than  20  percent  of 
the  volume  is  arm's-length,  the  current 
MMS  actual-cost  method  would  apply; 
however,  the  rate  of  return  would 
increase  from  the  ciurent  level  to  twice 
Standard  &  Poor's  BBB  bond  rate. 
Undepreciated  capital  investment 
would  never  be  less  than  10  percent  of 
the  original  capital  cost. 

Industry  commenters  argued  that  they 
only  agreed  to  the  MMS  actual-cost 
method  under  the  1988  regulations 
because  of  the  provision  to  use  FERC 
tariffs.  They  oppose  MMS  proposing  to 
revoke  use  of  tariffs  without  allowing  an 
adequate  transportation  allowance  rate 
that  reflects  the  value  of  the  production 
at  the  market  centers.  They  also  assert 
that  the  transportation  allowance  rate 
should  recognize  the  risk  associated 
with  building  pipelines.  Furthermore, 
they  point  out  that  the  current  rate  of 
retiun  based  on  one  times  BBB  is  too 
low  to  'accurately  reflect  a  company's 
cost  of  capital. 

State  commenters  agreed  with  MMS's 
position  under  the  latest  proposed  rule. 
One  congressional  commenter  stated 
that  MMS  should  confer  with  FERC  and 
develop  a  proposal  that  is  more 
consistent  with  accepted  public  rate 
setting  practices. 

MMS  Response:  As  explained 
elsewhere  in  this  preamble,  in  the  final 
rule  MMS  has  deleted  the  FERC  tariff 
exception.  However,  we  note  that 
independently  of  eliminating  the  FERC 
tariff  exception,  MMS  has  modified 
several  provisions  related  to  non-ann's- 
length  transportation  allowances, 
including  new  depreciation  schedules  if 
a  transportation  facility  is  sold,  and  a 
"base"  investment  level  to  which  the 
rate  of  return  could  always  be  applied, 
as  discussed  further  below.  In  the  final 
rule,  we  have  continued  the  use  of  the 
Standard  and  Poor's  BBB  industrial 
bond  rate,  for  reasons  discussed  more 
fully  below  in  the  responses  to  the 
comments  on  the  December  1999 
proposal  at  paragraph  IX(a). 
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(d)  Adjustmen  ts  to  Downstream  Values       (e)  Definition  of  Affiliate 


Summary  o,  Comments:  Industry 
commenters  si  ated  that  they  would  not 
be  properly  co  mpensated  for  location 
and  quality  ad  ustments  under  the 
proposed  rule  They  contended  that, 
with  valuation  being  set  downstream  of 
the  lease  (i.e.,  ndex  prices),  the 
prescribed  loc  ition  and  quality 
adjustments  di )  not  arrive  at  a  proper 
value  at  the  lei  ise,  and  they  do  not 
adequately  coi  npensate  the  lessee  for 
the  costs  and  i  isks  associated  with  those 
midstream  an(  downstream  activities. 
They  claimed  hat  use  of  Form  MMS- 
4415  would  be  unduly  burdensome  and 
too  out-of-date  for  providing  accurate 
location  and  q  lality  adjustments  to 
current  index  )rices.  They  proposed 
alternatively  tlat  industry'  and  MMS 
jointly  develoj  a  uniform  monthly 
report  or  conte  tnporaneous  tables  by 
region  incorpo  rating  differentials 
reflective  of  ac  tual  recent  market 
conditions.  Thsy  also  proposed 
adjustments  fa  r  marketing  activities. 

MMS  Respoi  \se:  MMS  has  always 
proposed  that  ill  reasonable  location 
and  quality  ad  ustments  be  applied  to 
the  appropriat  s  index,  and  believes  this 
final  rule  pern  its  those  adjustments. 
Under  §  206.1:  2,  the  lessee  may  request 
approval  from  VIMS  for  additional  or 
alternative  adj  istments  if  necessary. 
However,  for  r  ;asons  explained  in 
Section  Ill(i),  MMS  maintains  that 
marketing  cost  5  are  not  a  proper 
deduction  fror  i  royalty  value  and  has 
retained  this  p  -ovision  in  the  final  rule. 

Under  the  fii  lal  rule,  MMS  will  not 
publish  locatic  n/quality  differentials 
because  MMS  )elieves  that  lessees 
generally  will  lave  sufficient 
information  to  accurately  determine 
location/quality  differentials,  with 
relatively  rare  jxceptions.  If  a  lessee 
disposes  of  its  oil  through  one  or  more 
exchange  agre<  ments,  it  ordinarily 
should  have  th  b  information  necessary 
to  determine  a^  Ijustments  to  the  index 
price.  As  a  resi  lit  of  eliminating  MMS- 
published  diff<  rentials,  the  proposed 
Form  MMS-4^  15  is  not  part  of  the  final 
rule.  Because  I  IMS  is  not  requiring  the 
proposed  form  it  is  not  necessary  to 
address  the  exi  ensive  conunents  MMS 
received  regar(  ing  the  content  and 
timing  of  the  f(  rm. 

If  the  oil  is  not  disposed  of  through 
exchange  agret  ments,  then  the  lessee  is 
physically  tran  sporting  the  oil  either  to 
a  market  cente  or  to  an  alternate 
disposal  point  such  as  a  refinery.)  In 
that  event,  the  lessee  will  have  the 
necessary  infoi  mation  regarding  actual 
transportation  :osts  to  claim  the 
appropriate  tra  asportation  allowance. 


Summary  of  Comments:  Industry 
commenters  did  not  object  to  having 
separate  definitions  for  "affiliate"  and 
"arm's-length,"  and  in  general,  did  not 
oppose  the  provision  that  ownership  of 
10  through  50  percent  creates  a 
presumption  of  control,  as  reinstituted 
in  the  July  1998  proposal.  However, 
they  reconunended  certain  guidelines 
for  lessees  to  rebut  the  presumption  of 
control.  If  the  lessee  meets  any  of  the 
following  four  criteria,  they  would  be 
deemed  to  have  no  control  over  the 
affiliate:  (1)  The  affiliated  entity  can 
take  any  relevant  action  without  an 
affirmative  vote  of  the  lessee;  (2)  the 
lessee  is  not  a  general  partner  of  a 
partnership;  (3)  the  lessee  is  a  natural 
person  not  related  within  the  fourth 
degree  to  the  affiliated  natiual  person; 
and  (4)  the  lessee's  directors  on  the 
board  of  the  affiliated  company  cannot 
block  any  relevant  action  of  the 
affiliated  company.  Industry 
commenters  also  asserted  that  a  lack  of 
opposing  economic  interests  cannot  be 
assumed.  However,  they  believe  that  if 
noncontrol  is  demonstrated,  the 
existence  of  "opposing  economic 
interests"  has  been  established.  One 
industry  commenter  indicated  that 
MMS  should  bear  the  burden  of  proof  in 
demonstrating  a  lack  of  opposing 
economic  interest. 

A  public  interest  group  commenter 
suggested  that  any  economic  interest  in 
the  other  company  should  require 
index-based  valuation.  A  State 
commenter  suggested  that  ownership 
percentages  should  be  only  one  of  many 
factors  to  determine  whether  a  contract 
is  arm's-length  and  that  any  list  of 
control  rebuttal  factors  should  be 
illustrative  only. 

MMS  Response:  See  MMS  response  in 
Section  VI(a). 

(f)  "Second-guessing" 

Summary  of  Comments:  As  stated 
above,  industry  commenters  expressed 
significant  concern  that  the  additional 
regulatory  language  proposed  in  the  July 
1998  proposal  at  paragraph 
206.102{c)(2)(ii)  would  lead  to  further 
uncertainty  and  misunderstanding 
regarding  the  lessee's  duty  to  market 
production  in  arm's-length  situations. 
Industry  reiterated  these  concerns  at  the 
workshops.  Particularly,  they  expressed 
concern  that  if  a  company  sold 
production  at  the  lease  under  an  arm's- 
length  arrangement,  MMS  might  later 
"second-guess"  the  transaction  and 
determine  that  the  royalty  should  have 
been  paid  on  a  higher  price  than  the 
company  actually  received,  such  as 


index.  They  proposed  specific  language 
to  be  added  to  the  rule  and  preamble. 

One  State  commenter  also  proposed 
specific  regulatory  language  regarding 
"second-guessing."  A  public  interest 
group  commented  that  it  would  support 
language  that  MMS  will  not  second- 
guess  arm's-length  contract  prices 
received,  provided  that  lessees  disclose 
balancing  arrangements  between 
themselves  and  the  unaffiliated 
companies. 

MMS  Response:  See  Section  VII(c) 
above. 

EX.  Responses  to  Public  Conunents  on 
December  1999  Proposal 

On  December  30,  1999,  MMS 
published  a  reproposal  of  the  entire 
rule.  The  December  1999  proposal 
modified  the  prior  proposals  in  a  few 
respects,  specifically: 

•  MMS  proposed  to  eliminate  MMS- 
published  location/quality  differentials, 
and,  as  a  consequence,  proposed  to 
eliminate  the  previously-proposed  Form 
MMS^415. 

•  MMS  proposed  to  permit  a 
continuing  return  on  investment 
component  of  the  transportation 
allowance,  even  after  a  pipeline  is  fully 
depreciated,  and  to  permit  a  new 
depreciation  schedule  when  a  lessee 
buys  a  pipeline  at  arm's  length  under 
certain  conditions. 

•  MMS  asked  for  comments  on 
alternative  rates  of  return,  including 
multiples  of  the  Standard  &  Poor's  BBB 
bond  rate  and  weighted  average  cost  of 
capital  methods. 

•  MMS  proposed  to  change  the 
definition  of  "affiliate"  in  light  of  the 
D.C.  Circuit's  decision  in  National 
Mining  Association  v.  Department  of  the 
Interior,  177  F.3d  1  (D.C.  Cir.  1999). 

•  MMS  proposed  value 
determinations  issued  by  the  Assistant 
Secretary  for  Land  and  Minerals 
Management  that  would  be  binding  on 
both  MMS  and  the  lessee,  and  value 
determinations  issued  by  MMS  that 
would  be  binding  on  MMS  and  not  the 
lessee. 

•  MMS  proposed  specific  regulatory 
language  regarding  so-called  "second 
guessing"  of  arm's-length  sale  prices. 

MMS  received  approximately  700 
pages  of  comments  on  the  December 
1999  proposal.  In  addition,  MMS 
conducted  public  workshops  in  Denver, 
Colorado,  on  January  18,  2000,  in 
Houston,  Texas,  on  January  19,  2000, 
and  in  Washington,  D.C.  on  January  20, 
2000.  The  comments  divide  into  41 
categories,  addressed  in  (a)  through  (aj) 
below. 

(a)  MMS  Should  Modify  the  Rate  of 
Return  in  Calculating  Actual 
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Transportation  Costs  Allowances  and 
Involve  FERC. 

Summary  of  Comments:  Many 
industry  comments  favored  increasing 
the  rate  of  return  in  some  fashion.  Some 
suggested  increasing  the  rate  used  in 
calculating  the  allowance  to  twice  the 
Standard  and  Poor's  BBB  industrial 
bond  rate.  In  some  cases,  industry 
provided  detailed  reports  and  analyses 
to  support  their  claims. 

Three  States  and  an  individual 
commented  that  increasing  the  rate  of 
retiun  above  the  BBB  rate  is 
unnecessary.  They  favor  maintaining 
the  provisions  in  the  current 
regulations.  The  individual  stated  that 
the  BBB  rate  already  is  for  marginal 
credit  risks  and  already  is  enhanced, 
hence  a  higher  return  is  unneeded. 

Several  U.S.  Senators  encouraged 
MMS  to  utilize  the  expertise  of  FERC 
staff  to  develop  costs  of  debt  and  equity 
applicable  to  pipeline  investments  for 
use  in  establishing  a  rate  of  retxim  for 
lessees  to  use  in  calculating  actual 
transportation  costs  for  non-arm's- 
length  transportation  arrangements. 

MMS  Response:  The  fact  that  a 
lessee's  overall  operations  are  funded 
historically  by  some  proportion  of  debt 
and  equity  does  not  imply  that  the 
resulting  aggregate  weighted  average 
cost  is  appropriate  for  determining  a 
proper  transportation  allowance  for 
royalty  purposes.  Different  projects  and 
investments  will  be  expected  to  involve 
very  different  levels  of  risk  and  generate 
different  levels  of  returns.  They  also 
may  be  funded  in  different  ways.  For 
example,  a  pipeline  investment  likely 
would  be  much  less  risky  than 
investment  in  a  wildcat  drilling 
operation  and  thereby  command  a  lower 
rate  of  return. 

MMS  expects  that  lessees  will  finance 
pipeline  investments  in  the  least  costly 
memner  available.  MMS's  research 
indicates  that  most  recent  pipeline 
investments  are  financed  largely 
through  debt  rather  than  equity.  For 
those  pipelines  financed  entirely  by 
debt,  the  BBB  bond  rate  is  a  very 
favorable  rate  to  claim  as  a  cost  for  the 
lessee,  because  most  large  operators  can 
borrow  money  at  lower  rates.  Also, 
equity  financing  is  typically  more  costly 
than  debt  financing. 

The  Standard  &  Poor's  BBB  industrial 
bond  rate  (BBB  rate)  that  MMS  currently 
uses  typically  falls  between  the  cost  of 
borrowing  for  large  integrated  oil  and 
gas  companies  and  the  return  that  these 
firms  are  expected  to  earn  on  their 
capital  investments.  Therefore,  given 
the  predominance  of  debt  financing  for 
pipeline  investments,  MMS  believes  the 
choice  of  the  BBB  rate  for  the  cost  of 
capital  is  entirely  reasonable. 


The  industry  proposes  using  a 
weighted  average  cost  of  capital. 
Industry  states  that  this  weighted 
average  cost  is  approximately  2.2  times 
the  BBB  bond  rate.  That  is  the  basis  of 
industry's  proposal  to  use  2  times  the 
BBB  rate  in  transportation  allowance 
calculations. 

However,  MMS  believes  that  the 
companies  used  in  industry's  weighted 
average  cost  of  capital  calculation  (those 
in  Standard  Industrial  Classification 
(SIC)  code  131)  are  less  representative  of 
lessees  that  typically  build  or  own 
pipelines  (including  through  affiliate 
arrangements)  than  those  listed  in  SIC 
code  291.  We  believe  code  291  is  more 
appropriate  because  it  includes  major 
integrated  firms,  and  therefore  more 
closely  represents  the  body  of 
companies  that  typically  would  be 
involved  in  owning  or  constructing 
pipelines. 

Also,  we  agree  with  industry's 
proposal  to  calculate  a  before-tax  rate  of 
retmn.  Royalties  are  calculated  before 
tax,  so  the  rate  of  return  used  should  be 
a  before-tax  rate  as  well.  However,  in 
adjusting  certain  after-tax  information  to 
obtain  before-tax  estimates,  we  did  not 
use  the  35  percent  marginal  tax  rate 
used  by  industry.  Instead,  we  used  the 
19  percent  average  tax  rate  that  we  find 
find  is  more  appropriate  for  SIC  code 
291  firms. 

Industry's  calculation  of  weighted 
cost  of  capital  is  further  exaggerated 
because  it  uses  the  BBB  rate  as  the  debt 
rate.  As  explained  above,  we  believe 
that  the  BBB  rate  generally  is  higher 
than  these  companies'  actual  borrowing 
rates  would  be. 

Further,  we  believe  the  equity  rate 
used  in  industry's  calculations  was  not 
appropriate  because  the  equity  rate 
applicable  to  companies  in  SIC  code  131 
is  higher  than  the  equity  rate  for 
companies  in  SIC  code  291. 

Even  if,  arguendo,  we  accepted  the 
premise  of  using  a  weighted  average 
cost  of  capital  as  the  rate  of  return,  MMS 
has  foimd,  using  more  appropriate  SIC 
codes,  tax  rates,  debt  rates,  and  equity 
rates,  that  the  average  cost  of  capital  is 
much  lower  than  the  2.2  times  BBB  that 
industry  calculated.  MMS  therefore 
concluded  that  industry's  proposal  is 
not  well  foimded.  MMS  concludes  that 
the  BBB  bond  rate  is  an  appropriate  rate 
of  return,  and  we  have  retained  it  in  the 
final  rule.  We  also  conclude  that  since 
the  BBB  bond  rate  is  adequate  as  a  rate 
of  return  used  in  calculating  actual 
transportation  costs  for  royalty 
purposes,  there  is  no  need  for  MMS  to 
utilize  the  expertise  of  FERC  staff  to 
develop  costs  of  debt  and  equity. 


(b)  Rulemaking  Process 

Summary  of  Comments:  One  State 
commented  that  it  would  like  to  be 
involved  in  valuation  requirements  that 
affect  it.  Further,  the  rule  should 
include  a  provision  that  the  affected 
State  may  review  valuation 
determinations. 

A  private  organization  questioned  the 
rulemaking  process  in  light  of  certain 
payments  made  to  Department  officials 
fi-om  proceeds  paid  to  relators  as  a  result 
of  settling  certain  litigation  brought 
under  the  qui  tam  provisions  of  the 
False  Claims  Act.  It  urges  a  delay  in  the 
rule  until  all  matters  associated  with 
these  payments  are  fully  examined. 

MMS  Response:  We  understand  the 
importance  of  the  royalty  income  for 
each  State  and  the  fact  that  valuation 
decisions  affect  royalty  revenues  that 
are  shared  with  States.  States  already 
have  a  major  role  in  the  process, 
through  delegations  of  audit  authority 
under  30  U.S.C.  1735,  many  informal 
consultations,  and  comments  on 
proposed  rules  such  as  the  comments 
submitted  in  this  instance.  We  intend  to 
continue  this  cooperative  relationship. 
However,  valuation  determinations 
ultimately  are  MMS's  responsibility. 

The  payments  made  to  a  Department 
employee  from  litigation  settlement 
proceeds  are  the  subject  of  a  pending 
investigation.  In  that  respect,  MMS 
knows  of  no  groimds  for  delaying  this 
rulemaking. 

(c)  "Second  Guessing" 

Summary  of  Comments:  An  industry 
comment  stressed  support  for  the 
concept  of  MMS  not  "second  guessing" 
industry's  decisions  in  disposing  of 
crude  oil  production.  However,  the 
commenter  would  like  to  see  the 
concept  expanded  in  the  preamble  and 
the  associated  sections  within  the  rule 
itself. 

MMS  Response:  MMS  continues  to 
reiterate  that  it  will  not  "second  guess" 
a  company's  decision  on  how  it 
disposes  of  production.  We  have 
emphasized  this  at  several  points,  both 
in  the  text  of  the  rule  and  in  the 
preambles  to  this  rule  and  previous 
proposals.  We  do  not  believe  that 
additional  discussion  would  be  helpful. 
As  discussed  above,  MMS  has  rarely,  if 
ever,  "second  guessed"  the  value 
received  in  an  arm's-length  sale  of  oil, 
so  we  cannot  use  actual  experience  that 
would  provide  a  basis  for  elaboration. 

(d)  Spot  Prices  as  a  Marker  of  Value 

Summary  of  Comments:  Several 
industry  commenters  reiterated  the 
assertion  that  spot  prices  do  not  reflect 
lease  values  even  after  adjusting  for 
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The  State  of  California 
that  ANS  prices  are 
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lessees  should 
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(e)  Nearest  Spc  t  Prices 

Summary  of  Comments:  Some 
comments  fron  i  industry  urged  that  if 
MMS  is  going  i  o  use  index  pricing, 

have  the  option  of  using 
index  price  if  that  index 
better  reflects  <  ales  of  oil  more  similar 
in  quality  to  the  lessee's  Federal 

if  that  index  better 
reflects  the  loc  ition  specified  in  the 
lessee's  exchai  ge  agreements. 

MMS  Response:  MMS's  intent  in  the 
December  199<i  proposal  and  this  final 
rule  in  requirii  ig  lessees  to  use  index 
prices  at  the  m  irket  center  nearest  the 
lease  is  to  com  slate  both  proximity  to 
the  lease  and  quality  similarity.  If 
lessees  could  oioose  other  market 
centers,  the  rul  e  would  become 
ambiguous  anc  more  vulnerable  to 
manipulation. 


(f)  Unclear  Wh  ;ther 
to  Trading  Mof  th 


Spot  Price  Applies 
or  Calendar  Month 


Summary  of  Comments:  Several 
industry  comn  enters  were  not  sure  if 
the  spot  price  I  o  be  used  under  the  rule 
means  the  pric;  that  applies  to  the 
trading  month  or  to  the  production 
month.  They  m  ould  like  to  see  a 
clarifying  example. 

MMS  Respoi  \se:  The  final  rule  and 
this  preamble  ( iarify  that  the  spot  prices 
to  be  used  in  ii  idex  value  calculations 
are  the  prices  f  )r  the  trading  month 
concurrent  wit  i  the  production  month. 
The  term  "trad  ing  month"  is  a  defined 
term  in  the  fini  d  rule,  and  means  the 
period  during '  vhich  crude  oil  trading 
occurs  and  spot  prices  are  determined, 
generally  for  di  sliveries  of  production  in 
the  following  calendar  month. 

In  effect,  the  spot  prices  used  will  be 
the  prices  publ  ished  during  the 
production  mc»ith  for  ANS  crude,  and 
prices  published  principally  during  the 


production  month  for  other  indexes.  For 
example,  a  publication  may  publish 
prices  between  approximately  the  26th 
day  of  month  one  and  the  25th  day  of 
month  two.  That  period  will  be  the 
trading  month,  and  the  spot  prices 
published  in  that  trading  month  will  be 
used  to  value,  for  royalty  purposes, 
production  from  a  Federal  lease  in 
month  two). 

Thus,  continuing  the  example,  if  the 
production  month  is  June  and  the  oil  is 
produced  outside  California/Alaska,  and 
the  trading  month  is  May  26-June  25, 
you  would  compute  the  average  of  the 
daily  mean  prices  using  the  daily  spot 
prices  published  in  the  appropriate 
MMS-approved  publication  for  all  the 
business  days  between  May  26  and  June 
25  (for  delivery  in  July). 

As  indicated  previously  in  this 
preamble,  in  the  final  rule  we  have 
adopted  the  index  timing  method 
proposed  in  the  January  1997  proposal 
and  not  the  method  proposed  in 
February  1998  and  December  1999. 

(g)  Tendering  Should  Be  an  Option  for 
Oil  Not  Traded  at  Arm's  Length 

Summary  of  Comments:  Several 
comments  from  both  industry  and  a 
group  of  U.S.  Senators  indicated  that 
tendering  should  be  used  as  a  valuation 
methodology  in  all  areas  of  the  country, 
not  just  as  a  benchmark  in  the  RMR. 
Further,  MMS  restrictions  on  tendering 
in  the  RMR  are  too  severe.  MMS  can 
ease  its  restrictions  and  still  prevent 
"gaming". 

MMS  Response:  MMS  addressed  the 
overall  appropriateness  of  tendering 
programs  when  similar  comments  were 
raised  in  response  to  the  February  1998 
proposal. 

(h)  Use  of  FERC  tariffs  in  Lieu  of  Actual 
Costs 

Summary  of  Comments:  Again, 
industry  submitted  numerous  comments 
supporting  the  position  that  FERC  tariffs 
should  be  permitted  as  allowances 
because  they  recognize  the  real  cost 
structure  of  pipeline  investments;  MMS 
allowances  do  not  recognize  these  costs. 
Several  State  comments  indicated  that 
FERC  tariffs  are  not  appropriate  and 
should  not  be  used  as  allowances. 

MMS  Response:  MMS  addressed  the 
appropriateness  of  FERC  tariffs  as 
allowances  in  the  February  1998 
responses  to  public  comments. 

(i)  The  Two- Year  Election  Requirement 

Summary  of  Comments:  Several 
comments  from  industry  expressed 
concern  that  the  requirement  that  a 
lessee  declare  for  a  2-year  period 
whether  it  will  use  gross  proceeds  or 
index  pricing  is  too  severe.  Further, 


MMS  should  allow  the  election  on  a 
lease-by-lease  basis  rather  than  for  all 
production  and  in  intervals  less  than  2 
years. 

A  State  commented  that  it  generally 
favors  the  2-year  valuation  election  as  a 
method  to  ensure  that  industry  does  not 
"game"  the  valuation  methods. 

MMS  Response:  MMS  agrees  with  the 
State  comment  that  2  years  is  needed  to 
ensure  that  lessees  do  not  have  any 
incentive  to  "game"  valuation  methods. 
However,  MMS  acknowledges  that  it 
may  be  problematic  for  a  lessee  to  have 
to  declare  an  overall  valuation  method 
for  all  of  its  properties  when 
circumstances  may  dictate  different 
approaches  for  properties  that  are 
widely  geographically  separated  or  from 
which  production  is  marketed  in 
different  ways.  Therefore,  in  the  final 
rule,  MMS  is  requiring  lessees  to  make 
the  2-year  election  on  a  property-by- 
property  basis,  i.e.,  for  a  unit, 
communitization  agreement,  or  lease  (if 
the  lease  is  not  part  of  a  imit  or 
communitization  agreement). 

(j)  MMS  Ignores  Alternative  Valuation 
Methodologies  for  Non-Arm's-Length 
Transactions 

Summary  of  Comments:  A  consultant 
hired  by  industry  claims  that  MMS  has 
not  addressed  all  of  the  edtematives  that 
can  arrive  at  lease  value.  It  has  not 
explained  why  RIK  will  not  work  in  all 
circumstances.  Other  conunents 
asserted  that  MMS  would  be  able  to 
eliminate  valuation  problems  if  it  were 
to  take  its  royalty  in  kind.  Most  States 
favor  the  approach  of  using  index 
prices.  One  State  is  open  to  tendering  if 
a  lessee  can  demonstrate  that  its 
program  will  establish  competitive 
prices. 

MMS  Response:  MMS  consulted  with 
crude  oil  experts  in  economics, 
marketing,  and  related  areas  in  the 
formulation  of  these  rules.  It  has 
consulted  with  industry.  States,  and 
other  interested  parties  for  more  than  4 
years.  During  this  time  MMS  held 
workshops  addressing  alternate 
proposals  from  these  parties  and  made 
nimierous  refinements  and  revisions  to 
its  proposals.  MMS  has  addressed 
alternate  valuation  proposals  in  the 
sections  addressing  comments  received 
on  earlier  proposals  before  the 
December  30,  1999  proposal. 

It  is  not  incumbent  on  MMS  to  prove 
that  RIK  will  not  work  in  all 
circumstances  before  issuing  a  final 
rulemaking  on  oil  valuation.  The 
statutes  and  lease  terms  give  MMS  the 
option  of  taking  royalty  in  value  or  in 
kind.  As  a  steward  of  publicly  owned 
resources,  MMS  is  responsible  for 
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receiving  fair  value  for  development  of 
publicly-owned  resovut:es. 

(k)  MMS  Has  Not  Fully  Considered  the 
Advantages  of  a  Lease-Based 
Comparable  Sales  Valuation 
Methodology 

Summary  of  Comments:  Industry 
commenters  still  embrace  comparable 
lease-based  arm's-length  sales  to  value 
production  not  sold  at  arm's  length  and 
claim  that  their  consultants'  work 
demonstrates  that  there  are  viable 
markets  at  the  lease. 

M*'f'^  Response:  MMS  has  addressed 
the  concept  of  comparable  sales  in 
multiple  workshops  attended  by  State 
and  industry  representatives  and  in 
sections  containing  responses  to 
previously  submitted  comments  in  this 
rulemaking  process.  In  support  of  their 
position,  industry  commenters  offer  the 
analyses  prepared  by  Joseph  Kalt  (Kalt) 
and  Kenneth  Grant  (Grant).  For  the  west 
coast  market,  industry  includes  the 
conunents  of  Samual  Van  Vactor.  In 
support  of  their  position,  Kalt  and  Grant 
cite  an  extensive  data  base  of  lease- 
based  arm's-length  transactions  that 
they  say  demonstrate  that  a  market 
exists  at  the  lease.  We  are  aware  that 
this  database  apparently  exists  because 
Kalt  cited  it  in  support  of  industry's 
position  in  a  presentation  to  a 
congressional  subcommittee  reviewing 
this  rulemaking  process. 

MMS  also  understands  that  this  same 
database  has  been  cited  in  several 
judicial  proceedings  where  royalty 
payments  were  valued  at  posted  prices. 
MMS  has  not  seen  the  database 
containing  these  transactions  because  it 
was  not  provided  with  the  comments 
submitted  by  Kalt  and  Grant.  MMS  has 
no  way  of  verifying  whether  this 
database  is  accurate  or  whether  or  to 
what  extent  it  supports  Kalt's  and 
Grant's  thesis.  We  have  no  way  of 
knowing  whether  the  database  includes 
transactions  that  MMS  would  not  regard 
as  arm's-length  sales,  whether  it 
includes  buy /sell  exchanges  within 
arm's-length  sales,  or  whether  it  may 
involve  other  possible  problems.  It  is 
also  unclear  whether  any  double 
counting  of  information  may  have 
occurred,  since  multiple  parties'  sales 
and  purchase  information  apparently 
are  contained  in  the  database. 

MMS  carmot  rely  on  data  it  has  not 
seen  and  has  not  examined.  MMS  does 
not  believe  that  industry  has  provided 
convincing  evidence  or  analysis  to  show 
that  a  competitive  market  exists  at  the 
lease  throughout  the  domain  of  Federal 
leases. 

Another  consultant  hired  by  industry, 
Samuel  Van  Vactor  (Van  Vactor),  claims 
that  ANS  spot  prices  are  poor  indicators 


for  the  market  value  of  California  crude 
oil.  In  support  of  his  position.  Van 
Vactor  cites  several  difficulties  in 
comparing  ANS  crude  to  California 
crude  oils. 

•  ANS  is  of  better  physical  quality 
than  most  California  crude  oil. 

•  Line  63  spot  prices  of  California 
crude  yield  lower  values  than  ANS. 

•  Gravity  schedules  on  posted  price 
bulletins  and  pipeline  gravity  banks  are 
not  intended  to  make  comparisons 
between  crude  oils  from  different  fields. 

•  MMS's  method  is  more 
cumbersome  than  industry's  comparable 
sales  method. 

•  MMS  disagrees  with  Van  Vactor's 
position  and  reasons.  While  the  quality 
of  ANS  is  clearly  different  than  most 
Federal  California  crude  oil,  after 
adjustments  are  made  for  gravity,  sulfur, 
and  location,  it  is  a  good  proxy  in 
valuing  oil  not  sold  at  arm's  length. 
ANS  spot  prices  have  the  advantage  of 
regular  transactions  of  sufficient 
liquidity  to  establish  a  fair  market  price. 
Spot  prices  for  Kern  River  crude  and 
Line  63  are  suspect  indicators  of  market 
value  because  they  reflect  only  thinly 
traded  volumes.  Additionally,  Line  63  is 
a  blend  of  heavy  and  lighter  crude  oil 
and,  when  refined,  yields  a  different 
product  slate  than  ANS  and  other 
California  crude  oils. 

Van  Vactor's  criticism  of  the  use  of 
posted  price  gravity  schedules  and 
pipeline  gravity  banks  for  making 
adjustments  between  different  fields 
ignores  their  common  use  by  industry  in 
exchange  contracts  involving  different 
quality  crude  oils  fi-om  distant  locations. 
See  Review  of  Selected  Technical 
Reports  on  MMS's  Proposed  Federal  Oil 
Rule  and  Supplemental  Rule,  prepared 
by  Innovation  and  Information 
Consultants,  Inc.,  dated  September  25, 
1997,  p.  5.  That  review  observes: 

Finally.  Van  Vactor  argues  that  one  cannot 
apply  the  California  gravity  price  differential 
as  a  quality  adjustment  to  ANS.  He  claims 
such  adjustments  are  only  meant  to  measure 
small  deviations  around  the  gravity  actually 
being  delivered  and  are  not  intended  to  be 
applied  across  crude  fields  or  to  compare 
with  different  crude  oils.  He  also  claims  that 
when  comparing  ANS  with  California  crudes 
of  identical  quality.  ANS  sells  for  $0.50  to 
SI. 00  per  barrel  more.  We  disagree  with  his 
reasoning  and  its  factual  basis.  First,  it  can 
be  demonstrated  that  the  interfield  (the 
gravity  adjustment  factor  across  different 
fieldsj  and  the  intrafield  (the  adjustment 
factor  used  in  posted  price  bulletins  to  adjust 
for  gravity  variations  within  a  field)  gravity 
price  differential  are  very  nearly  the  same. 
(Citing  "West  Coast  Crude  Oil  Pricing," 
Department  of  Energy,  1988.)  Second,  the  oil 
companies  regularly  apply  the  gravity  price 
differential  (GPD)  on  exchange  agreements 
covering  many  different  crude  oil  types, 
gravity  levels  and  fields  within  and  outside 


California.  Indeed  even  when  companies  are 
trading  ANS  for  California  crude  oils,  they 
often  apply  the  California  gravity  price 
differential  (or  something  lower)  to  adjust  for 
differences  in  quality.  Third,  pipelines  such 
as  the  All  America  pipeline  which  transports 
both  ANS  and  California  crude  oils  (heavy 
and  light)  utilizes  a  gravity  bank  that  is  very 
similar  to  the  California  posted  price  gravity 
differential.  Furthermore,  this  bank  can  be 
applied  to  widely  varying  gravities  (10-30° 
API). 

Id. 

On  at  least  one  occasion  involving  a 
gravity  bank  dispute  between  producers 
of  ANS  crude  oil,  an  integrated 
company  argued  for  the  use  of 
California  posted  price  gravity 
schedules  in  making  adjustments 
between  different  grades  of  ANS  crude 
that  was  shipped  via  the  Trans-Alaska 
Pipeline.  See,  Prepared  Direct 
Testimony  of  Karl  Richard  Pavlovic, 
dated  January  11,  1998,  in  Exxon  USA, 
Inc.  V.  Amerada  Hess  Pipeline  Corp., 
Docket  No.  OR96-1 4-000  before  the 
Federal  Energy  Regulatory  Commission. 
In  short.  Van  Vactor's  arguments  against 
the  use  of  ANS  for  valuing  California 
Federal  crude  oil  are  at  odds  with  actual 
industry  practices.  Additionally,  ANS 
prices  are  transparent  and  adjustments 
for  location  and  quality  can  be  made 
that  will  provide  a  value  at  Federal 
leases  for  royalty  purposes. 

Finally,  MMS  disagrees  with  Van 
Vactor's  claim  that  the  ANS 
methodology  is  more  cumbersome  than 
a  comparable  sales  method.  A 
comparable  sales  method  would  be 
burdensome  for  both  MMS  and 
industry.  In  many  instances  companies 
would  not  have  sufficient  transaction 
information  to  arrive  at  a  reasoned 
calculation  of  value.  Under  the  current 
regulations,  comparable  sales  methods 
(i.e.,  the  benchmarks)  lead  to  a 
significant  audit  burden  for  both 
industr>'  and  MMS.  Moreover,  MMS 
does  not  believe  that  in  most  instances 
in  California  there  are  sufficient  arm's- 
length  sales  at  the  lease  to  derive  an 
accurate  comparable  sales  value. 

(1)  Posted  Prices  are  Valid  Indicators  of 
Value  for  Non-Arm 's-Length 
Transactions 

Summary  of  Comments:  Some 
industry  commenters  continue  to  assert 
that  postings  represent  market  value  at 
the  lease.  They  cite  the  recent  jury 
decision  in  the  Long  Beach  II  trial  [i.e.. 
the  Exxon  case]  as  evidence  for  this 
position. 

MMS  Response:  In  the  various 
proposals  that  have  resulted  in  this  final 
rule,  MMS  has  discussed  at  great  length 
the  reasons  why  we  believe  posted 
prices  no  longer  represent  market  value. 
The  reasons  why  the  jmy's  decision  in 
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mati  er 


are 


the  Exxon 
posted  prices 
value,  and  wh) 
rule,  are  covert  d 
of  this  preambl  s 
provisions  of 


does  not  imply  that 
a  valid  indicator  of 

it  is  not  contrary  to  this 
in  detail  in  Section  X 

in  the  discussion  of  the 
.103. 


§206 


(m)MMS  Treats 
by  Not  Allowir  g 
Production  To 


Producers  Inequitably 
Arm's-Length 
Je  Valued  at  Index 


Summary  of  Comments:  MMS 
received  severa  1  comments  that  lessees 
should  be  allowed  to  use  index  pricing 
where  tracing  df  arm's-length 
dispositions  wsuld  prove  overly 
burdensome.  Others  commented  that 
MMS  should  pi'ovide  the  option  to 
value  all  arm's-Aength  production  under 
index  pricing. 

MMS  Respon  se:  The  principle  that 
gross  proceeds  is  the  primary  measure 
of  value  in  armfs-length  transactions  has 
ider  these  regulations, 
a  lessee  must  be  able  to 
kal  receipts  under  an 
itract.  This  is  consistent 
jle  that  arm's-length 
be  the  basis  for 
valuation  whenever  possible. 

In  the  final  nlle,  as  in  the  December 
1999  proposal,  md  for  the  reasons 
explained  in  that  proposal,  MMS  has 
provided  the  option  for  lessees  to 
choose  to  repor :  and  pay  on  index 
values  only  aft«  r  one  or  more  arm's- 
length  exchang  !s  or  after  sales  to  an 
affiliate.  We  do  not  believe  that  use  of 
index  prices  wl  len  production  initially 
has  been  sold  a  arm's  length  should  be 
expanded. 

(n)  Use  of  Alterhate  Index  Prices 
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This  means  tha 
account  for  act^ 
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contracts  shoult 
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MMS  Response 
believe  that  the 


fo- 
ths 


spot  prices  are 
market  value 
elsewhere  in 
have  explained 
not  believe  that 
should  be 
from  more 


<f  Comments:  There  were 
( onunents  suggesting  that 
>  )3  and  Kem  River  Spot 
)f  ANS.  Several 
using  index  prices 
distJ  nt  markets  if  the  crude 
better  approximates  quality 
a  nearby  indexed  crude 


MMS  does  not 
Line  63  and  Kern  River 
( iependable  indicators  of 
reasons  explained 
preamble.  We  also 
elsewhere  why  we  do 
as  a  general  rule  lessees 
allow  ed  to  use  index  prices 
dists  nt  markets. 


(o)  Use  of  Bene!  imarks  Outside  the 
Rocky  Mountai  i  Region 

Summary  of  Comments:  Industry 
conmiented  tha  i  the  benchmarks 
applicable  to  the  RMR  should  apply 
everywhere.  The  RMR  benchmarks 
should  be  a  me:  lu  and  not  a  hierarchy, 
and  MMS  shou  d  modify  them  to  allow 


lessees  to  use  either  tracing  or  index 
pricing  where  tendering  programs  do 
not  meet  MMS  standards.  The  RMR 
benchmark  that  uses  a  volume-weighted 
average  of  sales  prices  must  also  include 
adjustments  for  gravity.  Also,  MMS  has 
not  explained  why  comparable  sedes  are 
used  in  the  proposed  Indian  rule  but  not 
in  the  Federal  rule. 

MMS  Response:  MMS  has  addressed 
the  need  for  a  series  of  benchmarks  for 
the  RMR  in  earlier  parts  of  this 
preamble  and  in  earlier  versions  of  this 
rulemaking.  The  reasons  for  prescribing 
in  the  final  rule  an  initial  benchmark, 
followed  by  a  choice  between  two  other 
benchmarks  if  the  first  does  not  apply, 
have  been  explained  elsewhere  in  this 
preamble.  In  other  parts  of  the  country, 
reliable  index  prices  exist.  MMS  has 
addressed  the  concern  about  gravity 
differences  in  the  RMR  comparable  sales 
methodology  by  requiring  that  gravity 
be  normalized  before  a  volimie- 
weighted  average  of  prices  is 
considered. 

The  proposed  Indian  oil  value  rule 
does  not  include  comparable  sales  as 
the  commenters  here  imply.  The  "major 
portion"  provisions  in  Indian  leases  are 
not  what  the  commenters  in  this 
rulemaking  have  suggested. 

(p)  Binding  Value  Determinations 

Summary  of  Comments:  Several  U.S. 
Senators  stated  that  MMS  should  issue 
binding  value  determinations  that  are 
appealable  administratively.  (In  light  of 
the  text  of  the  December  1999  proposal, 
it  appears  that  the  congressional 
commenters  are  suggesting  that  MMS, 
and  not  just  the  Assistant  Secretary, 
should  issue  value  determinations  that 
are  binding  on  the  lessee  as  well  as  on 
MMS.)  Industry  wants  MMS  to  broaden 
the  kinds  of  binding  determinations  it 
provides,  and  then  only  prospectively. 
These  determinations  should  be  issued 
expeditiously  and  be  appealable.  The 
limits  on  determinations  are  overly 
restrictive.  Fact-specific  determinations 
should  be  issued.  The  uncertainty 
surrounding  determinations  makes  the 
rule  unworkable.  MMS  should  expand 
the  circumstances  in  which  lessees  may 
receive  determinations. 

MMS  Response:  The  final  rule 
provides  that  MMS  will  be  bound  by 
MMS  determinations,  and  that  both 
MMS  and  the  lessee  will  be  bound  by 
Assistant  Secretary  determinations. 
MMS  disagrees  with  the  suggestion  that 
value  determinations  by  MMS  should  be 
appealable  administratively,  because 
they  are  not  binding  on  lessees.  We  see 
no  need  to  expand  the  number  of 
potential  administrative  appeals  when 
enforcement  of  the  measure  of  value  in 
an  MMS  determination  (should  the 


lessee  disagree  with  and  not  follow  it) 
depends  on  whether  MMS  later  issues 
an  order  to  pay. 

We  disagree  that  the  scope  of  value 
determinations  is  overly  restrictive  and 
we  do  not  agree  that  MMS  should  be 
required  to  issue  value  determinations 
in  every  case  in  which  a  lessee  asks  for 
one.  Issuing  value  determinations  is  not 
always  appropriate,  and  MMS  must 
retain  discretion  in  this  respect.  We  also 
do  not  believe  that  there  is 
"uncertainty"  surroimding 
determinations  or  that  the  procedure  in 
the  December  1999  proposal  and  this 
final  nde  is  "unworkable." 

(q)  Binding  Determinations — Allegedly 
"Penalizing"  Lessees 

Summary  of  Comments:  Some 
commenters  argued  that  the  provision 
about  not  penalizing  a  lessee  for  failing 
to  follow  a  value  determination  by  MMS 
is  illusory  cuid  amounts  to  a  form  of 
"Hobson's  choice."  The  commenters  say 
that  to  require  lessees  to  subject 
themselves  to  penalties  in  order  to 
challenge  determinations  they  disagree 
with  is  unsound  policy.  MMS  should 
apply  the  principle  that  the  mere 
existence  of  a  higher  selling  price  does 
not  mean  that  MMS  will  question  the 
validity  of  the  proceeds  in  ciny 
transaction. 

MMS  Response:  MMS  does  not  agree 
with  this  characterization  of  the  value 
determination  process.  If  a  lessee 
disagrees  with  a  determination  by  MMS, 
it  has  the  option  of  not  following  the 
determination.  The  burden  will  lie  with 
MMS  to  issue  an  order  to  pay  on  the 
value  basis  contained  in  the 
determination.  The  lessee  is  not  in  any 
different  position  than  in  any  other 
circumstance  in  which  it  may  disagree 
with  MMS's  position  on  a  valuation 
issue.  We  are  unable  to  see  how  this  in 
any  way  "penalizes"  the  lessee  or 
imposes  on  it  a  "Hobson's  choice." 

Finally,  as  explained  elsewhere  in 
this  preamble,  the  existence  of  a  higher 
selling  price  does  not  in  itself  imply  that 
the  lessee  has  breached  its  diity  to 
market  or  that  the  arm's-length  gross 
proceeds  would  not  be  accepted  as 
royalty  vedue. 

(r)  Requirement  To  Identify  Other 
Lessees  When  Requesting  a  Value 
Determination. 

Summary  of  Comments:  At  least  one 
commenter  argued  that  the  requirement 
in  the  December  1999  proposaJ  that  a 
lessee  must  identify  record  title  or 
operating  rights  owners  when 
requesting  a  valuation  determination  is 
unnecessary. 

MMS  Response:  MMS  believes  it  is 
appropriate  to  require  lessees  to  identify 
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other  operating  rights  owners  or  record 
title  owners  to  the  extent  that  the  lessee 
knows  who  they  are  because  they  may 
be  affected  by  the  analysis  or 
conclusions  of  a  value  determination  in 
a  manner  similar  to  the  lessee  who 
requested  it.  If  production  for  which 
those  other  parties  may  be  liable  for 
royalty  payments  is  affected  by  the 
residts  of  a  value  determination,  MMS 
needs  to  have  this  information  to 
proceed  expeditiously. 

(s)  Clarification  of  Value  Determination 
Procedin-es 

Summary  of  Comments:  At  least  one 
commenter  suggested  that  MMS  should 
issue  guidelines  in  the  rule  to  help 
lessees  determine  if  their  transactions 
are  at  arm's  length.  The  commenter 
argued  that  the  final  rule  should  better 
clarify  what  decisions  do  and  do  not 
come  under  the  valuation  determination 
process. 

MMS  Response:  With  the  change 
made  in  the  definition  of  affiliate,  we 
believe  the  final  rule  provides  sufficient 
criteria  to  determine  what  transactions 
are  at  arm's  length  in  the  vast  majority 
of  situations.  The  final  rule  at  §  206.107 
explains  that  MMS  will  not  provide 
valuation  determinations  in  response  to 
requests  for  guidance  on  hypothetical 
situations  or  matters  that  are  the  subject 
of  pending  litigation  or  administrative 
appeals. 

We  also  removed  the  provision  in  the 
December  1999  proposal  that  we  would 
not  provide  valuation  determinations 
where  the  request  dealt  with  matters 
"inherently  factual"  in  nature.  We 
proposed  not  to  address  such  requests 
because  the  purpose  of  providing 
valuation  determinations  is  to  take 
given  facts  and  render  an  interpretation 
of  how  they  should  be  applied  in  a 
given  situation,  not  to  interpret  what  the 
actual  facts  are.  But  since  the  term 
"inherently  factual"  may  mean  different 
things  to  different  people  and  cannot  be 
precisely  defined  for  purposes  of  this 
rule,  we  removed  this  provision  in  the 
final  rule.  We  still  do  not  intend, 
however,  that  valuation  determinations 
would  be  given  just  to  determine  the 
facts  involved  in  a  given  situation. 

Further,  we  did  not  include  in  this 
final  rule  the  provision  in  the  current 
rule  at  §  206.102(g)  that  the  lessee  may 
use  its  proposed  value  for  royalty 
payment  purposes  until  MMS  provides 
a  value  determination.  MMS  does  not 
want  to  be  in  the  position  of  having  to 
accept  royalty  payment  on  a  value  it 
may  find  unacceptable,  no  matter  how 
short  the  period  may  be  between  the 
lessee's  request  for  a  value 
determination  and  MMS's  response. 
MMS  will  act  as  expeditiously  as 


possible  on  such  requests,  but 
sometimes  policy  interpretations  may  be 
required  or  other  complications  may 
arise. 

This  preamble  at  Section  VI(f)  also 
explains  some  types  of  situations  where 
value  determinations  may  or  may  not  be 
appropriate.  Value  determinations  are 
issued  only  imder  §206.107,  in 
response  to  a  specific  request  for  a  value 
determination.  An  example  might  be 
where  the  lessee  operates  in  the  RMR 
and  approaches  MMS  for  approval  to 
use  results  from  its  tendering  program  to 
value  its  production  that  is  not  sold  at 
arm's  length.  Or,  if  the  lessee  has  no 
tendering  program,  it  might  ask  MMS  to 
determine  whether  purchases  and  sales 
by  it  and  its  affiliate  are  at  arm's  length 
and  of  sufficient  quantities  to  permit  use 
of  the  second  RMR  benchmark.  Requests 
not  covered  imder  §  206.107  include,  for 
example,  those  under  the  fourth 
benchmark  for  the  RMR  where  the 
Director  establishes  an  alternative 
valuation  method  (§  206.103(b)(5)), 
calculation  of  a  value  at  the  refinery 
when  the  adjusted  index  price  yields  an 
unreasonable  value  {§  206.103(e)),  and 
calculation  of  a  location/quality 
differential  when  the  lessee  does  not 
have  its  own  information  to  calculate 
the  differential  (§  206.112(f)).  MMS  will 
respond  to  these  requests,  but  they  will 
not  be  handled  under  the  value 
determination  procedures. 

(t)  Timely  Value  Determinations 

Summary  of  Comments:  Some 
commenters  express  a  lack  of 
confidence  that  MMS  will  be  able  to 
issue  timely  determinations.  They  say 
that  MMS  should  rule  on  all  issues  and 
provide  timely  answers,  even  if  a 
negative  decision  results.  The  States  are 
concerned  about  MMS  making  decisions 
based  on  incomplete  information. 

MMS  Response:  MMS  has  identified 
some  types  of  matters  for  which  value 
determinations  probably  are  not 
appropriate,  such  as  hypothetical 
situations  or  matters  that  are  the  subject 
of  pending  litigation  or  administrative 
appeals.  It  is  in  MMS's  interest  to 
expedite  value  determinations  so  as  to 
resolve  as  many  matters  as  possible  and 
avoid  a  backlog.  (See  also  our  response 
at  (s)  immediately  above.)  As  for  the 
States'  concern  that  MMS  will  make 
decisions  based  on  incomplete 
information,  MMS  does  not  intend  to 
make  a  determination  until  the  lessee 
provides  all  the  pertinent  facts, 
documents,  and  analysis.  In  the  rare 
event  that  a  misstatement  or  omission  of 
the  material  facts  occurs,  or  the  facts 
ultimately  developed  are  materially 
different  from  the  facts  on  which  the 


guidance  was  based,  MMS  could  change 
the  determination  retroactively. 

(u)  State  Involvement  in  MMS  Value 
Determinations 

Summary  of  Comments:  State 
commenters  said  they  would  like  to  be 
involved  in  the  decision-making  process 
when  binding  determinations  alFect 
their  revenue.  California  is  concerned 
with  lessees  possibly  requesting 
valuation  determinations  on  no  more 
grounds  than  an  asserted  belief  that  a 
methodology  required  under  the  rule  is 
not  applicable.  "The  State  commenters 
argued  that  prospective  valuation 
determinations  should  "sunset"  after  2 
years,  within  which  time  the  lessee 
must  demonstrate  that  the 
circumstances  continue  to  apply. 

MMS  Response:  MMS  is  mindful  of 
States'  concerns  in  valuation  issues.  As 
a  general  practice.  MMS  consults  with 
States  in  preparing  valuation 
determinations,  but  the  ultimate 
decisions  with  respect  to  value 
determination  requests  rest  with  MMS 
and  the  Assistant  Secretary.  MMS  does 
not  believe  that  lessees  have  any 
incentive  to  file  spurious  or 
unsupported  requests  for  value 
determinations.  If  MMS  receives  a 
spurious  or  frivolous  request,  it  will  be 
rejected.  (Such  a  situation  would  be 
another  example  of  an  appropriate 
circumstance  in  which  MMS  would 
decline  to  issue  a  determination.)  MMS 
does  not  believe  it  is  appropriate  to 
include  a  "sunset"  provision  in  every 
determination  as  a  matter  of  course. 
However,  MMS  may  include  such  a 
provision  where  circumstances  indicate 
that  the  situation  addressed  in  the 
determination  is  likely  to  change,  or  that 
the  matter  should  be  reexamined  after 
some  inter\'al. 

(v)  Location  and  Quality  Differentials 

Summary  of  Comments:  Industry 
conunenters  uniformly  favor  removing 
the  requirement  to  suhmit  Form  MMS- 
4415,  as  proposed  in  the  December  1999 
proposal,  but  many  express  doubts  that 
MMS  will  accept  the  location  and 
quality  differentials  they  derive  and  use 
in  reporting  royalties  due.  Industry 
commenters  also  do  not  believe  that 
MMS  can  determine  meaningful 
differentials  for  them  when  they  are 
required  to  pay  on  an  index  value,  but 
do  not  have  actual  information  from 
their  own  contracts  to  determine  these 
differentials.  These  commenters 
question  how  a  company  would 
challenge  an  MMS  determination. 
Industry  wants  to  be  able  to  appeal 
determinations  of  differentials. 

MMS  Response:  If  a  lessee  can 
document  the  differentials  it  uses  from 
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its  ann's-lengt  i 
other  reliable 
little  reason  to 
of  those  differentials 
determines  a  1 
differential,  it 
the  best  infomiation 
the  lessee  d 
determination 
are  unable  to 
MMS  would 
to  use  MMS's 
would  be  appeklable 


isaj  [rees 


(w)  Elimination 
Validity  of  LocpUon/ 
Differentials 


Summary  of 


exchange  agreements  or 
idence,  MMS  will  have 
dispute  the  lessee's  use 

If  MMS 
( ication/quality 
vill  do  so  on  the  basis  of 
available  to  it.  If 
with  MMS's 
ind  the  lessee  and  MMS 
n  (solve  the  disagreement, 
an  order  to  the  lessee 
differential.  That  order 


of  Form  MMS— 4415  and 
Quality 


Comments:  One  State 


lease  and  the 

This  commel 
exchange  differ 
accurately  refle 
between  the  lea 
point.  It  propos 


commenter  suf  ports  keeping  the  Form 
MMS— 4415  for  now,  with  the  provision 
that  MMS  can  i  Iways  eliminate  the  form 
in  the  future.  T  aat  State  asserts  that  it 
is  better  to  coll  M;t  the  information  now 
and  realize  late  r  that  the  form  is  not 
needed  rather  tpan  to  be  forced  to  work 
State  believes  that  using 
location  differe  utials  to  alternate 
disposal  points  (such  as  a  refinery)  is 
not  appropriata,  and  that  location 
differentials  should  be  between  the 
dex  pricing  point, 
ter  also  asserts  that 
ntials  will  not 
t  the  difference  in  value 
e  and  the  index  pricing 
s  using  gravity  and 
sulfur  banks  in  the  pipeline  tariffs  for 
quality  differentials.  A  public  interest 
group  recomme  nds  standardized 
location  differe  atials. 

MMS  Response:  One  of  the  most 
contentious  issi  les  arising  from  prior 
proposals  in  th:  s  rulemaking  process 
has  been  the  re<  [uirement  for  lessees  to 
submit  inforraa  ion  about  their 
exchange  agreetnents  on  Form  MMS- 
4415.  These  lessees  correctly  point  out 
that  the  information  is  not  for  their 
benefit,  but  womld  be  used  only  in  a 
small  number  of  cases  where  a  lessee 
index  value,  but  does 
to  actual  location/ 
quality  differential  information.  While  it 
would  be  prefeiable  to  have  comparable 
exchange  differential  information,  MMS 
benefit  against  the 
that  it  would  impose  on 
industry  and  MMS.  After  considerable 
discussions  wit  i  all  interested  parties, 
MMS  has  deterfiined  that  the  burdens 
outweigh  the  potential 
benefits.  MMS  <  nticipates  that  it  will 
have  to  determi  le  differentials  for 
lessees  in  only  i  i  limited  number  of 
circumstances 


must  pay  on  an 
not  have  access 


must  weigh  thi< 
burden  and  cos 


Summary  of 
industry,  one 


(x)  Economic  A  lalysis  of  Lease  Markets 

'  ( lomments:  On  behalf  of 
!  cc  mmenter  asserts  that 


MMS  has  ignored  basic  economic 
principles  in  arriving  at  the  conclusion 
that  lease  markets  are  not  competitive. 
MMS's  conclusions,  this  conunenter 
says,  are  based  on  contradictory 
statements,  imsubstantiated  claims,  and 
misinterpretation  of  economic 
principles  and  significant  facts  about 
the  domestic  crude  oil  market.  He  states 
that  the  lease  market  contains 
significant  and  recurring  volumes  of 
crude  oil  sales  moving  in  outright  sales 
between  unrelated,  well-informed 
buyers  and  sellers  with  access  to 
information.  Competition  allows  each 
party  to  protect  its  interests. 

MMS  Response:  MMS  does  not  agree 
with  this  commenter  and  does  not 
believe  that  his  analysis  of  the  lease 
market  is  complete.  First,  the 
commenter's  analysis  ignores  the 
principle  that  the  lessor  is  entitled  to 
share  in  gains  derived  from  the  lessee's 
marketing  activities.  Second,  relying  on 
supposed  comparable  sales  at  the  lease 
results  in  relying  on  prices  paid  to 
captive  sellers  in  many  instances.  Those 
prices  will  tend  to  be  below  the  true 
market  value  of  the  oil.  Third,  the 
commenter  equates  posted  prices  to 
"price  transparency."  This  assumption 
contradicts  statements  that  companies 
with  tendering  programs  have  made 
during  the  rulemaking  process,  and 
cannot  be  defended  under  any  concept 
of  "price  transparency"  that  we  have 
been  able  to  find.  The  fact  that  prices 
paid  in  arm's-length  transactions 
frequently  include  a  premium  over  the 
posted  price  refutes  the  commenter's 
assumption.  The  principles  of 
competitive  markets  that  this 
commenter  outlines  in  fact  occur  at 
market  centers  with  spot  prices. 
Therefore,  MMS  believes  it  is 
appropriate  to  establish  value  for  non- 
arm's-length  transactions  by  using  spot 
prices,  with  adjustments  for  location 
and  quality. 

(y)  Alleged  Different  Treatment  of 
Integrated  and  Non-Integrated  Producers 

Summary  of  Comments:  Some 
industry  commenters  assert  that 
integrated  producers  should  not  be 
treated  differently  than  non-integrated 
producers.  Also,  producers  in  the  RMR 
have  more  options  than  producers  in 
other  regions.  MMS  should  allow  the 
same  standards  for  all  Federal  leases, 
including  tendering  and  comparable 
sales. 

MMS  Response:  MMS  disagrees  that 
integrated  producers  are  treated 
differently  than  non-integrated 
producers  under  either  the  previous 
proposals  or  this  final  rule.  How 
producers  value  production  and  pay 
royalties  under  this  final  rule  depends 


in  large  measure  on  how  they  choose  to 
market  their  production.  If  a  producer 
sells  its  production  outright  at  arm's 
length,  it  pays  based  on  gross  proceeds. 
If  not,  it  pays  royalties  using  either  the 
index  pricing  methodology,  an 
applicable  benchmark  (for  production  in 
the  RMR),  or  on  the  basis  of  an  arm's- 
length  sale  price  following  either  inter- 
affiliate  transfers  or  arm's-length 
exchanges.  These  principles  apply  to 
both  integrated  and  non-integrated 
producers. 

(z)  Final  Rule  Implementation  Date 

Summary  of  Comments:  Industry 
conmienters  assert  that  MMS  should 
allow  for  adequate  time  for  industry  to 
completely  update  its  systems  before  the 
final  rule  becomes  effective.  (According 
to  some  industry  commenters,  it  will 
require  at  least  until  the  beginning  of 
next  year  to  update  their  systems.)  A 
number  of  public  interest  groups  stated 
that  they  expect  a  final  rule  in  March 
2000.  A  citizen  and  the  State  of  New 
Mexico  also  favor  immediate 
implementation  of  this  rule. 

MMS  Response:  MMS  understands 
that  this  rule  will  require  some 
adjustments  to  many  lessees'  systems.  It 
has  extended  its  earlier  proposed 
effective  date  to  June  1,  2000,  the  first 
day  of  the  first  month  more  than  60  days 
after  the  publication  date  of  this  rule  to 
allow  lessees  to  make  needed 
adjustments.  MMS  further  has  provided 
for  a  "grace  period"  in  §  206.121  that 
allows  lessees  to  make  adjustments  to 
royalty  payments  for  production  in  the 
first  3  months  after  the  effective  date  of 
the  rule  without  liability  for  late 
payment  interest  if  the  adjustment 
results  from  a  system  change  necessary 
to  comply  with  this  rule.  Lessees  may 
get  interest  bills,  but  if  they  demonstrate 
that  the  adjustment  generating  the  bill 
resulted  from  system  changes 
necessitated  by  the  rule,  MMS  will 
credit  the  bill.  MMS  believes  that  the 
"grace  period"  should  allow  adequate 
time  for  lessees  to  make  necessary 
adjustments. 

(aa)  The  Lessee's  Duty  to  Market 
Production  at  No  Cost  to  the  Lessor 

Summary  of  Comments:  Some 
industry  commenters  provided 
extensive  comments  on  MMS's  analysis 
in  the  December  1999  proposal  of  the 
lessee's  duty  to  market  production  at  no 
cost  to  the  lessor  and  related  issues  (e.g., 
the  commenters'  view  of  valuing 
production  "at  the  lease"  and  gain 
realized  from  "downstream"  sales).  (The 
analysis  in  the  December  1999  proposal 
is  reiterated  with  some  additional 
explanation  in  Section  Ill(i)  above.)  The 
industry  commenters  cite  numerous 
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State  court  decisions,  discuss  IBLA 
precedents  and  various  Federal  court 
decisions  at  great  length,  and  dispute 
the  existence,  scope  and  implications  of 
the  lessee's  implied  covenant  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  the  lessor.  The  State 
commenters  support  the  MMS's 
position  on  the  lessee's  duty  to  market 
as  reflected  in  the  December  1999 
proposal. 

MMS  Response:  The  lessee's  duty  to 
market  at  no  cost  to  the  lessor  is  the 
subject  of  pending  litigation.  Industry 
has  challenged  a  provision  in  the 
Department's  December  16, 1997,  gas 
transportation  allowance  rule  that  is 
virtually  identical  to  the  provision  in 
the  several  proposals  in  this  rulemaking 
and  in  this  final  rule  (62  FR  65753).  See, 
American  Petroleum  Institute  v.  Babbitt, 
Civil  No.  98-631  and  Independent 
Petroleum  Association  of  America  v. 
Armstrong,  Civil  No.  98-531  (D.D.C.) 
(consolidated).  The  ultimate  resolution 
of  this  issue  likely  will  lie  with  the 
courts.  MMS  believes  the  final  rule  is 
well  within  the  agency's  authority  and 
reflects  existing  law  governing  Federal 
leases. 

(ab)  Affiliation  and  Control 

Summary  of  Comments:  Some 
industry  commenters  believe  that  tests 
to  determine  control  (and,  consequently, 
affiliation  in  the  event  one  person  owns 
less  than  50  percent  of  the  voting 
securities  of  another)  are  too  subjective. 

MMS  Response:  As  explained 
elsewhere  in  this  preamble,  after  the 
D.C.  Circuit's  decision  in  National 
Mining  Association  v.  Department  of  the 
Interior,  177  F.3d  1  (D.C.  Cir.  1999), 
MMS  has  no  alternative  but  to  conduct 
a  fact-specific  inquiry  in  cases  where 
one  person  owns  less  than  50  percent  of 
the  voting  securities  of  another.  The 
situations  vary  widely.  This  rule 
identifies  some  of  the  key  factors  which 
MMS  will  examine  in  evaluating 
whether  one  person  controls  another. 
These  factors  are  objective,  not 
subjective,  indicators.  Their  application 
depends  on  the  facts  of  a  particular  case. 

(ac)  Production  "Tracing"  Issues 

Summary  of  Comments:  Some 
industry  commenters  claim  that  tracing 
will  involve  multiple  valuation 
determinations  where  none  were 
needed  before,  and  may  make 
implementation  of  the  rule  impossible. 

MMS  Response:  The  facts  that  oil 
produced  from  any  particular  lease  or 
unit  may  be  commingled  with  oil 
produced  from  other  properties,  and 
that  the  combined  quantities  may  be 
disposed  of  through  multiple 
transactions  at  more  than  one  location. 


are  not  new.  In  many  circumstances,  the 
MMS  valuation  rules  that  hitherto  have 
been  in  force  require  allocation  of 
production  from  multiple  sources  and 
multiple  dispositions  if  lessees  are  to 
pay  royalty  correctly.  In  fact,  this  rule 
provides  the  option  to  use  index-based 
valuation,  in  which  no  "tracing"  would 
be  required,  in  certain  circumstances. 

(ad)  Tracing  in  Relation  to  Exchange 
Agreements 

Summary  of  Comments:  Some  States 
are  concerned  about  the  issue  of  tracing 
production  after  multiple  exchanges. 
They  assert  that  value  cem  be  masked  in 
this  process  due  to  commingling  and 
other  factors.  They  favor  limiting  the 
nimiber  of  exchanges  or  using  a 
weighted  average  price  if  only  one 
exchange  exists.  One  public  interest 
group  favors  limiting  the  number  of 
exchanges  to  two. 

MMS  Response:  In  cases  where 
lessees  have  multiple  exchanges 
involving  production  from  a  Federal 
lease,  they  will  have  to  be  able  to 
account  for  adjustments  due  to  location/ 
quality  differentials  or  transportation 
costs.  These  adjustments  will  be  subject 
to  audit.  Lessees  who  dispose  of 
production  through  arm's-length 
exchanges  followed  by  an  arm's-length 
sale  have  the  option  of  valuing  the 
production  under  either  gross  proceeds 
or  index  (§  206.102(a)  or  §  206.103, 
respectively).  (Lessees  who  dispose  of 
production  through  non-arm's-length 
exchanges  or  who  refine  their 
production  must  use  the  index  value 
under  §  206.103.)  If  the  lessee  uses  the 
index  value  under  §  206.103,  the 
considerations  the  commenters  raise  are 
irrelevant.  If  the  lessee  values  the 
production  according  to  the  arm's- 
length  gross  proceeds  following  one  or 
more  arm's-length  exchanges,  it  must  be 
able  to  support  its  adjustments. 

(ae)  Treatment  of  and  Effect  on 
Affiliated  Pipelines 

Summary  of  Comments:  One  pipeline 
commenter  who  is  affiliated  with 
producers  said  that  the  December  1999 
proposal  improperly  affects  affiliates 
negatively  in  severed  respects.  This 
commenter  said  that  MMS  is  trying  to 
control  the  affiliate's  pricing, 
transportation,  and  contracting  behavior 
even  though  it  is  not  a  party  to  the  lease. 
It  also  said  that  requiring  production  of 
an  affiliate's  pricing  information  could 
expose  the  affiliated  pipeline  to 
"unreasonable  allegations  of  antitrust 
violations."  This  commenter  also  says 
that  the  rule  discriminates  against 
affiliated  transportation  arrangements. 
The  commenter  further  asserts  that  the 
rule  imposes  "enormous" 


administrative  costs  on  affiliates  and 
designees,  which,  it  says,  MMS  "grossly 
underestimated."  The  commenter  says 
that  the  rule  would  require  multiple 
valuation  methodologies,  which  in  tiun 
require  new  accounting  systems  and 
additional  manpower.  Finally,  this 
commenter  asserts  that  MMS  lacks  the 
statutory  authority  to  require  affiliates  to 
make  their  records  available. 

MMS  Response:  MMS  disagrees  with 
this  commenter's  characterizations.  This 
rule  does  not  control  an  affiliate's 
behavior.  The  fact  that  transactions  with 
an  affiliate  may  affect  how  production  is 
valued  for  royalty  piuposes  does  not 
imply  that  the  rule  somehow  "controls" 
the  affiliate's  behavior. 

MMS  does  not  believe  that  requiring 
production  of  an  affiliate's  information 
would  create  any  exposure  under  the 
antitrust  laws.  In  the  commenter's  own 
words,  it  fears  that  "[pjlaintiffs  lawyers 
might  try  to  concoct"  a  Sherman  Act 
theory.  The  commenter  apparently  does 
not  believe  that  any  such  concocted 
theory  would  have  any  merit,  and 
neither  do  we. 

As  explained  elsewhere  in  this 
preamble,  the  rule  does  not  discriminate 
against  affiliated  transportation 
arrangements.  In  both  arm's-length  and 
non-arm's-length  arrangements,  the 
lessee  may  deduct  its  actual  costs  of 
transportation. 

We  do  not  believe  that  the  commenter 
has  justified  its  assertion  of  "enormous" 
administrative  costs  resulting  from  this 
rule.  Although  the  rule  does  require 
changes  in  valuation  methodology  in 
some  respects,  no  one  has  demonstrated 
that  it  requires  lessees  to  construct 
completely  new  systems.  Indeed, 
although  companies  have  asserted 
repeatedly  that  the  rule  will  result  in 
large  costs,  none  has  attempted  to 
quantif}'  such  costs. 

MMS  believes  that  the  commenter's 
assertion  that  the  new  rule  requires 
"multiple  valuation  methodologies"  is 
misplaced.  We  doubt  that  any  lessee 
with  more  than  a  few  leases  valued  all 
of  its  production  for  all  of  its  leases  in 
the  same  way  under  the  previous  rules. 
Under  the  prior  rules,  some  dispositions 
resulted  in  using  arm's-length  gross 
proceeds  as  royalty  value,  while  others 
resulted  in  using  the  "benchmarks." 
MMS  does  not  believe  this  rule  is  more 
difficult  to  apply  than  the  earlier 
provisions;  indeed,  we  expect  that  the 
opposite  is  true. 

Finally,  the  commenter's  argument 
that  MMS  does  not  have  statutory 
authority  to  require  affiliates  to  produce 
their  records  is  wrong.  The  commenter 
relies  on  the  provisions  of  FOGRMA 
Section  103(a),  30  U.S.C.  1713(a),  for  the 
proposition  that  MMS  may  require 
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(af)  Pipeline  Residual  Return  on 
Investment 


Summary  of 
industry  commfents 
proposed  chan^ 
return  on  inves 
has  been  fully 
favored 


contini  ing 


p  peli 


Comments:  Many 

favored  the 
es  regarding  a  continued 
ment  after  a  pipeline 
epreciated.  CompcUiies 

to  apply  a  rate  of 
minimum  base  value 
ine  has  been  fully 
ew  industry 
w*e  concerned  as  to  how 
would  be  performed  if 
reqords  no  longer  exist, 
concern  that  allowing 
)n  some  base  value  after 

lly  depreciated 
linnecessary  gift  to 
citizen  also  commented 
regulations  should 
additional  return  on 
alloived  beyond  the  normal 


return  against  a 
even  after  the 
depreciated.  A 
commenters 
the  calculation 
original  cost 
States  expressed 
a  rate  of  return 
the  pipeline  is 
amounts  to  an 
industry.  One 
that  the  current 
remain,  with  nc 
investment 
life  of  a  pipeline 

MMS  Respon  '>e:  MMS  believes  that,  to 
cover  factors  sufch  as  the  ongoing  risk  of 
line,  it  is  reasonable  to 
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operating  a  pi 
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been  depreciate  i 
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transportation  s^' 
effective  date  o 
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capital  investrai  int 

(ag)  Definitions 

Summary  of 
received  many 
various  clarifications 
to  definitions 
throughout  the 
offered  specific 
simply  asked  fo  r 


return  on  investment 

the  allowance 
after  the  pipeline  has 
pletely  depreciated.  To 
factors,  this  final  rule, 
lermits  the  allowance 
ude  an  annual  return 
domponent  of  ten  percent 
capi  al  investment  in  the 
er  the  pipeline  has 
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rule,  we  also  added  a 
graph  (j)(2)  clarifying 
this  paragraph  to  a 
stem  that  before  the 
the  final  rule  is 
level  at  or  below  a 

percent  of  your  total 


( Comments:  MMS 
( omments  that  suggested 
cuid  modifications 
ai  id  terms  used 
■ule.  Some  groups 
suggestions.  Others 
additional  clarification 


of  some  terms.  Many  conunents  focused 
on  the  definition  of  "area"  and  asserted 
that  further  clarification  is  warranted. 
One  commenter  noted  that  the  rule  as 
proposed  would  value  some  crude  from 
the  San  Juan  Basin  one  way  if  it  were 
produced  from  siuface  wells  in  New 
Mexico  or  Arizona  and  another  way  if 
produced  from  surface  wells  in  Utah  or 
Colorado.  The  commenter 
recommended  that  the  Four  Comers 
area  be  treated  consistently  for  valuation 
purposes  because  all  production  ft^om 
the  area  generally  is  sold  into  the  same 
market. 

MMS  Response:  Many  of  these  terms 
used  and  defined  in  this  rule  were  used 
in  the  previous  rule,  and  further 
changes  are  not  necessary.  MMS  agrees 
that  the  terms  "exchange  for  physicals" 
and  "time  trades"  can  be  removed  from 
the  definition  of  exchange  agreement, 
and  removed  them  in  this  final  rule. 

MMS  believes  the  defined  term  "area" 
requires  no  additional  modification. 
This  definition  is  similar  to  the 
definition  in  the  1988  regulations. 
Moreover,  this  rule  relies  less  on  "area" 
than  the  1988  regulations  did. 

However,  we  agree  with  the 
commenter  who  said  production  from 
the  Four  Comers  area  should  be  valued 
consistently.  As  a  result  we  have 
modified  the  Rocky  Mountain  Region 
definition  to  mean  the  States  of 
Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming, 
except  for  those  portions  of  the  San  Juan 
Basin  and,  more  generally,  the  "Four 
Comers"  area  that  lie  within  Colorado 
and  Utah. 

(ah)  Alleged  Illegal  Information 
Transfers  for  Transportation  Allowance 
Calculations 

Summary  of  Comments:  Some 
producers  and  industry  groups 
commented  that  in  order  for  them  to 
calculate  "actual  costs"  under  the 
proposed  rule,  they  need  pipeline  data 
from  their  affiliate.  These  commenters 
assert  that  the  Interstate  Commerce  Act 
(ICA)  prohibits  the  disclosure  of  this 
information.  Even  if  this  data  was 
available  and  could  be  legally  disclosed, 
they  say  MMS  ignores  the  burden  it  now 
places  on  companies  to  compute  this 
"actual  cost". 

MMS  Response:  MMS  believes  that 
disclosiu'e  of  pipeline  cost  information 
between  affiliates  is  legal,  the 
information  is  readily  available,  and 
affiliates  have  the  right  to  exchange 
information  and  often  do. 

The  estimate  of  the  cost  burden 
related  to  calculation  of  "actual 
transportation  costs"  is  embedded  in  the 
cost  estimate  for  completing  the  Form 


MMS-2014,  on  which  the  allowance  is 
reported,  and  is  discussed  in  the 
"Procedural  Matters"  section  of  this 
preamble. 

(ai)  Cushing  Spot  Prices  as  a  Benchmark 
in  the  Rocky  Mountain  Region 

Summary  of  Comments:  A  State 
conunented,  and  some  industry  groups 
agreed,  that  using  the  Cushing, 
Oklahoma  WTI  spot  price  is  not  an 
appropriate  measure  of  value  for 
Wyoming  crude  oil.  There  may  be  only 
a  few  trades  from  Wyoming  to 
Oklahoma,  which  means  an  accurate 
differential  may  be  impossible  to  obtain. 

MMS  Response:  Valuation  of  oil 
produced  in  the  RMR  and  not  sold  at 
arm's  length  is  determined  under  a 
series  of  benchmarks.  If  the  first 
benchmark  does  not  apply,  the  lessee 
may  select  either  the  second  or  the 
third.  The  third  is  the  WTI  spot  price  at 
Cushing,  Oklahoma.  The  lack  of  a 
dependable  published  spot  price  within 
the  RMR  prompted  MMS  to  refer  to  the 
Cushing  price.  If  the  first  two 
benchmarks  caiuiot  be  applied,  and  the 
lessee  believes  the  use  of  WTI  in  the 
third  benchmark  is  not  properly 
adjustable  back  to  its  property  in 
Wyoming,  the  MMS  Director  may 
establish  an  alternate  value  under  the 
fourth  benchmark. 

X.  Summary  and  Discussion  of  Adopted 
Rules 

This  final  rule  incorporates  changes 
made  in  response  to  comments  on  the 
January  1997  proposal,  the  July  1997 
proposal,  the  September  1997  notice, 
the  February  1998  proposal,  the  July 
1998  proposal,  the  March  1999  notice, 
and  the  December  1999  proposal.  As  in 
the  Februcuy  1998  proposal,  we  also 
added  and  renumbered  sections  and 
further  reorganized  the  rule  for 
readability. 

This  summary  of  adopted  rules  builds 
on  the  above  summary  of,  and  MMS's 
responses  to,  comments  received  on  the 
January  1997,  July  1997,  September 
1997,  Febmary  1998,  July  1998,  March 
1999,  and  December  1999  proposals  and 
notices.  Because  this  final  rule  is  a 
product  of  changes  made  in  response  to 
comments  received  throughout  this 
rulemaking,  the  preambles  of  each  of  the 
previous  proposals  and  notices  may  be 
consulted  in  conjunction  with  this 
preamble  to  trace  the  evolution  of  the 
final  rule. 

Note  that  the  renumbering  and 
reorganization  for  the  final  rule  resulted 
in  the  following  modifications  to  the 
existing  mle  at  30  CFR  Subpart  C- 
Federal  Oil: 
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Section 


§§206.100  and  206.101 

§§206.102  

§§206.103  and  206.104 

§§206.105  

§§206.106  


Modification 


RGvisod. 

Revised  and  redesignated  as  §§206  102,  206  103,  206.104,  206.105,  206.106,  206.107,  and  206  108 

Redesignated  as  §§206.119  and  206.109,  respectively. 

Revised  and  redesignated  as  §§206.110,  206.111.  206.114,  206.115,  206.116,  206.117,  and  206.118 

Revised  and  redesignated  as  §§206.120. 

New  §§206.112,  206.113,  and  206.121  added. 


In  addition,  we  rewrote  all  sections  of 
the  existing  rule  in  plain  English  so  the 
entire  rule  would  read  consistently. 

Before  proceeding  with  the  summary 
and  discussion  of  adopted  rule,  it  is 
appropriate  to  reiterate  the  conceptual 
framework  of  the  final  rule.  When  crude 
oil  is  produced,  it  is  either  sold  at  arm's 
length  or  is  refined  without  ever  being 
sold  at  arm's  length.  If  crude  oil  is 
exchanged  for  other  crude  oil  at  arm's 
length,  the  oil  received  in  the  exchange 
is  either  sold  at  arm's  length  or  is 
refined  without  ever  being  sold  at  arm's 
length.  Under  this  final  rule,  oil  that 
ultimately  is  sold  at  arm's  length  before 
refining  generally  will  be  valued  based 
on  the  gross  proceeds  accruing  to  the 
seller  imder  the  arm's-length  sale.  This 
includes  oil  that  is  exchanged  at  arm's 
length  where  the  oil  received  in 
exchange  is  ultimately  sold  at  arm's 
length.  (The  exceptions  reflect 
particular  circmnstances  in  which  MMS 
believes  the  arm's-length  sale  does  not 
or  may  not  reliably  reflect  the  real 
value.) "However,  the  final  rule  also 
provides  the  option  for  the  lessee  to 
apply  index  prices  or  benchmark  values 
because  of  the  difficulty  of  "tracing" 
production  in  some  exchanges  and 
affiliate  resales.  If  oil  (or  oil  received  in 
exchange)  is  refined  without  being  sold 
at  arm's  length,  then  the  value  will  be 
based  on  appropriate  index  prices  or 
other  methods,  as  explained  below. 

These  principles  apply  regardless  of 
whether  oil  is  sold  or  transferred  to  one 
or  more  affiliates  or  other  persons  in 
non-arm 's-length  transactions  before  the 
arm's-length  sale,  and  regardless  of  the 
number  of  those  non-arm's-length 
transactions.  They  also  apply  if  an 
arm's-length  exchange  occurs  before  an 
arm's-length  sale.  (However,  MMS 
believes  that  if  there  are  multiple 
exchanges  prior  to  an  arm's-length  sale, 
using  the  ultimate  arm's-length  sales 
price  may  in  some  cases  require  too 
much  "tracing"  of  the  oil  to  be  cost- 
efficient  for  lessee  and  lessor  alike. 
Consequently,  under  such 
circumstances,  MMS  has  provided  the 
option  to  determine  value  based  either 
on  the  arm's-length  gross  proceeds  or  on 
an  index  or  benchmark  basis.  The  same 
option  is  provided  for  valuing 
production  that  is  first  sold  or 


transferred  to  an  affiliate  and  then 
resold  at  arm's  length.) 

Lessees  and  producers  may  structm^ 
their  business  arrangements  however 
they  wish,  but  MMS  generally  will  look 
to  the  ultimate  arm's-length  disposition 
in  the  open  market  as  the  best  measure 
of  value.  This  means  that  MMS  will  not 
be  "second-guessing"  industry  business 
decisions.  Where  a  true  arm's-length 
sale  occiu-s  that  has  not  been  preceded 
by  non-arm's-length  exchanges,  the 
gross  proceeds  bom  that  sale  will 
represent  royalty  value,  absent 
misconduct  on  the  part  of  the  lessee  or 
breach  of  express  or  implied  lease 
covenants,  imless  the  lessee  opts  to 
apply  index  or  benchmark  values  in 
appropriate  situations. 

Nor  does  the  express  language 
regarding  the  lessee's  obligation  to 
market  production  for  the  mutual 
benefit  of  the  lessee  and  the  lessor  give 
MMS  a  license  to  "second-guess" 
marketing  decisions.  As  discussed 
above,  that  obligation  has  always  been 
an  implied  covenant  of  the  lease. 

Similarly,  if  oil  is  refined  without 
being  sold  at  arm's  length,  MMS 
believes  that  the  valuation  methods 
prescribed  in  this  final  rule  are  the  best 
measures  of  value  regardless  of  internal, 
inter-affiliate,  or  other  non-arm's-length 
transfers. 

Another  important  feature  bf  the  final 
rule  is  separate  valuation  procedures  for 
California  and  Alaska,  the  RMR,  and  the 
rest  of  the  country.  In  California  and 
Alaska,  if  oil  is  not  sold  under  an  arm's- 
length  contract,  value  would  be  based 
on  ANS  spot  prices,  adjusted  for 
location  and  quality.  MMS  chose  this 
indicator  because  it  believes  that  ANS  is 
the  best  measure  of  market  value  in  that 
area  when  oil  is  not  sold  at  arm's  length. 

In  the  RMR,  if  oil  is  not  sold  imder 
an  arm's-length  contract,  market  value  is 
more  difficult  to  measure  because  of  the 
isolated  nature  of  the  RMR  fi-om  the 
major  oil  market  centers.  Therefore, 
MMS  will  accept  values  established  by 
a  company-administered  tendering 
program  as  the  first  benchmark. 

Ifthe  company  does  not  have  an 
approved  tendering  program,  it  may 
choose  either  the  second  or  third 
benchmark.  The  second  benchmark  is  a 
volume-weighted  average  of  the  gravity- 
normalized  prices  at  which  the  lessee 


and  its  affiUates  purchase  or  sell 
production  from  both  Federal  and  non- 
Federal  leases  in  the  field  or  area  at 
arm's  length,  if  those  arm's-length  sales 
and  purchases  exceed  50  percent  of  the 
lessee's  and  its  affiliates'  production. 

The  third  benchmark  is  the  spot  price 
for  WTI  crude  at  Cushing,  Oklahoma, 
with  location  and  quality  adjustments. 
MMS  chose  the  Cushing  spot  price 
because  no  acceptable  published  spot 
price  exists  in  the  RMR.  If  none  of  the 
first  three  benchmarks  results  in  a 
reasonable  value,  the  MMS  Director  may 
establish  an  alternative  valuation 
method. 

For  other  areas  of  the  country,  value 
would  be  based  on  the  nearest  spot 
price  for  oil  of  similar  quality  to  your 
production,  adjusted  for  quality  and 
location.  MMS  believes  that  because  the 
spot  market  is  so  active  in  areas  other 
than  the  RMR,  it  is  the  best  indicator  of 
value  in  those  other  areas. 

Section  206. 1 00    What  Is  the  Purpose 
of  This  Subpart? 

As  proposed  in  December  1999,  this 
section  includes  the  content  of  the 
existing  section  except  for  minor 
wording  changes  to  improve  clarity, 
additional  language  in  new  §  206.100(b) 
clarifying  the  respective  roles  of  lessees 
and  designees,  and  additional  wording 
in  §  206.100(d)(3)  regarding  vmtten 
valuation  agreements  between  the  lessee 
and  the  MMS  Director.  ("Lessees"  and 
"designees"  are  defined  in  §206.101, 
and  those  definitions  follow  the 
definitions  contained  in  Section  3  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act,  30  U.S.C.  §  1702,  as 
amended  by  Section  2  of  the  Federal  Oil 
and  Gas  Royalty  Simplification  and 
Fairness  Act,  Pub.  L.  No.  104-185,  110 
Stat.  1700.) 

Specifically,  if  you  are  a  designee  and 
you  or  your  affiliate  dispose  of 
production  on  behalf  of  a  lessee, 
references  to  "you"  and  "your"  in  the 
rule  refer  to  you  and  not  to  the  lessee. 
In  this  event,  you  must  report  and  pay 
royalty  by  applying  the  nde  to  your  and 
your  affiliate's  disposition  of  the  lessee's 
oil.  If  you  are  a  designee  and  you  report 
and  pay  royalties  for  a  lessee  but  do  not 
dispose  of  the  lessee's  production,  the 
references  to  "you"  and  "your"  refer  to 
the  lessee  and  not  the  designee.  In  that 
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case,  you  as  a  c  esignee  would  have  to 
determine  roya  ty  value  and  report  and 
pay  royalty  by  ipplying  the  rule  to  the 
lessee's  disposi  tion  of  its  oil.  Some 
examples  will  i  llustrate  the  principle. 

Assume  that  the  designee  is  the  unit 
operator,  and  tl  lat  the  operator  sells  all 
of  the  productii  )n  of  the  respective 
working  interei  t  owners  on  their  behalf 
and  is  the  desij  nee  for  each  of  them.  For 
each  of  those  working  interest  owners, 
the  operator,  as  designee,  would  report 
and  pay  royalti  ;s  on  the  basis  of  the 
operator's  disposition  of  the  production. 
For  example,  if  the  operator  transferred 
the  oil  to  its  aff  liate,  who  then  resold 
the  oil  at  arm's  ength,  the  royalty  value 
would  be  the  gioss  proceeds  accruing  to 
the  designee's  i  ffiliate  in  the  arm's- 
length  resale  ui  der  §  206.102,  or  the 
appropriate  inc  ex  or  benchmark  value 
under  §  206.101  .  as  explained  further 
below. 

Alternatively  assume  the  operator  is 
the  designee  bu  t  a  lessee  disposes  of  its 
own  productioi  i.  Assume  the  lessee 
transfers  its  oil  to  an  affiliate,  who  then 
resells  the  oil  a  arm's  length.  In  this 
case,  the  operat  ar  would  have  to  obtain 
the  information  from  the  lessee,  and 
report  and  pay  oyalties  on  the  basis  of 
the  gross  proce(  ds  accruing  to  the 
lessee's  affiliate  in  the  arm's-length 
resale  under  §  2  06.102,  or,  at  the  lessee's 
option,  on  the  h  asis  of  the  appropriate 
index  or  benchi  nark  value  under 
§206.103. 

In  some  cases ,  the  designee  is  the 
purchaser  of  th(  i  oil.  Assume  the 
operator  dispos  3S  of  the  lessee's  oil  and 
that  the  operate  r  is  not  affiliated  with 
the  designee-pu  rchaser.  Because  the  sale 
to  the  designee  is  an  arm's-length 
transaction,  then  under  §  206.102  the 
designee  would  report  and  pay  royalty 
on  the  total  con  sideration  (the  gross 
proceeds)  realiz  ed  on  the  sale  to  the 
purchaser. 

In  some  cases ,  a  lessee  sells  its 
production  dire  ctly  to  a  designee.  (In 
such  cases,  the  designee  frequently  is 
the  operator  bu  it  does  not  have  to  be.) 
Questions  may  irise  regarding  whether 
such  an  arrange  ment  is  actually  a  sale 
or  is  an  arrange  nent  for  the  designee  to 
dispose  of  the  p  roduction  on  behalf  of 
the  lessee.  Thes  e  questions  were  raised 
during  the  Janu  iry  2000  public 
workshops. 

Several  scena  rios  are  possible,  and 
each  case  will  1:  ave  to  be  considered  on 
its  facts.  Nevert  leless,  there  are  some 
indicators  MM5  will  examine  in 
determining  wl  ether  a  designee  is 
disposing  of  pn  iduction  on  behalf  of  a 
lessee  or  is  pun  basing  the  production 
from  the  lessee.  These  indicators 
include  but  aie  not  limited  to  the 
following: 


•  If  a  lessee  sells  to  an  unaffiliated 
designee  where  there  is  no  joint 
operating  agreement  and  the  designee  or 
its  affiliate  refines  the  oil  rather  than 
selling  it,  MMS  ordinarily  would  regard 
this  arrangement  as  an  arm's-length  sale 
and  accept  the  price  as  royalty  value. 

•  If  a  lessee  sells  to  a  co-lessee/ 
designee  under  a  joint  operating 
agreement,  MMS  ordinarily  will  regard 
that  arrangement  as  the  designee 
disposing  of  production  on  the  lessee's 
behalf  and  not  as  an  actual  sale  to  the 
designee. 

•  If  the  price  paid  to  the  lessee  by  the 
designee  is  dependent  on  the  designee's 
receipts  on  resale  of  the  production 
[e.g..  a  specified  percentage  of  the  co- 
lessee's  receipts),  MMS  ordinarily  will 
regard  that  arrangement  as  the  designee 
disposing  of  the  production  on  the 
lessee's  behalf  and  not  as  a  sale.  (In  this 
situation,  even  if  the  transaction  were 
regarded  as  an  arm's-length  sale,  the 
designee  is  most  likely  the  lessee's 
marketing  agent  in  any  event.  Thus,  the 
difference  in  price  between  the 
designee's  receipts  and  what  it  pays  the 
lessee  would  reflect  the  lessee's 
marketing  costs,  which  it  may  not 
deduct  from  royalty  value.) 

We  also  note  that  the  question  of 
whether  a  lessee  is  selling  to  a  designee 
(as  opposed  to  the  designee  disposing  of 
production  on  the  lessee's  behalf)  is 
related  to  the  larger  question  of  whether 
a  sale  to  a  co-lessee  (including  one  who 
is  not  a  designee)  is  an  arm's-length  sale 
as  opposed  to  an  arrangement  where  the 
co-lessee  is  the  lessee's  marketing  agent. 
MMS  acknowledges  that  there  are  many 
cases  in  which  a  lessee  sells  to  a  co- 
lessee  (whether  a  designee  or  not)  at 
arm's  length.  But  there  are  also  many 
cases  in  which  a  co-lessee  effectively 
acts  as  the  marketing  agent  for  the 
lessee.  We  will  discuss  this  question 
further  below  in  connection  with  arm's- 
length  sales  imder  §  206.102(a). 

Revised  §  206.100(a)  is  the  same  as 
the  corresponding  paragraph  in  the 
existing  rule,  rewritten  for  clarity.  New 
§  206.100(b)  clarifies  the  respective  roles 
of  lessees  and  designees. 

New  §  206.100(d)  is  essentially  the 
same  as  existing  §  206.100(b).  That 
provision  says  that  if  any  Federal 
statute,  settlement  agreement  between 
the  United  States  and  a  lessee  resulting 
from  administrative  or  judicial 
litigation,  or  oil  and  gas  lease  subject  to 
the  requirements  of  this  subpart  is 
inconsistent  with  any  regulation  in  this 
subpart,  then  the  statute,  lease 
provision,  or  settlement  agreement 
governs  to  the  extent  of  the 
inconsistency.  However,  we  added  a 
separate  provision  at  new 
§  206.100(d)(3).  It  says  that  if  a  written 


agreement  between  the  lessee  and  the 
MMS  Director  establishes  a  production 
valuation  method  for  any  lease  that 
MMS  expects  at  least  would 
approximate  the  value  otherwise 
established  under  this  subpart,  the 
written  agreement  will  govern  to  the 
extent  of  any  inconsistency  with  the 
regulations.  This  provision  is  intended 
to  provide  flexibility  to  both  MMS  and 
the  lessee  in  those  few  unusual 
circumstances  where  a  separate  written 
agreement  is  reached,  while  at  the  same 
time  maintaining  the  integrity  of  the 
regulations.  As  noted,  any  such 
agreement  also  must  at  least 
approximate  the  royalty  value  that 
would  apply  under  these  regulations  for 
the  production. 

The  content  of  new  §  206.100(e)  is  the 
same  as  in  existing  paragraph  (c),  but 
rewritten  for  clarity.  It  says  MMS  may 
audit  and  adjust  all  royalty  payments. 

Section  206.100  also  reflects  thfe 
principle  that  this  rule  constitutes  the 
Secretary's  exercise  of  his  authority 
reserved  under  the  statutes  and  lease 
terms  to  establish  the  reasonable  value 
of  production  for  royalty  purposes. 
MMS  will  not  look  to  other  possible 
measures  of  value  that  may  be 
referenced  in  the  lease  terms  (for 
example,  the  so-called  "major  portion" 
value)  to  supersede  these  rules,  except 
in  those  few  unusual  circumstances 
where  MMS  and  the  lessee  establish  a 
written  royalty  valuation  agreement 
under  §  206.100(d)(3). 

We  removed  existing  paragraph  (d).  It 
said  the  regulations  in  this  subpart  are 
intended  to  ensure  that  the  United 
States  discharges  its  trust 
responsibilities  concerning  Indian  oil 
and  gas  leases.  Since  Indian  leases  are 
subject  to  a  separate  set  of  valuation 
regulations  at  30  CFR  §  206.50  that 
include  the  same  language  as  existing 
paragraph  (d),  the  existing  language  at 
paragraph  206.100(d)  is  not  needed. 

Section  206. 101     What  Definitions 
Apply  to  This  Subpart? 

The  definitions  section  in  the  final 
rule  remains  virtually  the  same  as  in  the 
December  1999  proposal.  The  preamble 
to  that  proposal  explains  thoroughly 
each  of  the  changes  to  definitions 
previously  proposed  (64  FR  at  73825- 
73827).  Several  of  these  definitions  also 
have  been  discussed  at  various  points 
earlier  in  this  preamble.  The  only 
changes  in  the  final  rule  to  the 
definitions  proposed  in  December  1999 
are: 

•  Affiliate — We  changed  one  detail  of 
the  definition  proposed  in  December 
1999.  That  definition  said  that  if  there 
is  ownership  or  common  ownership  of 
between  10  and  50  percent  of  another 
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person,  MMS  will  consider  various 
factors  in  determining  whether  control 
exists.  One  of  those  factors  involves 
forms  of  ownership,  including 
percentage  of  ownership  or  common 
ownership,  the  relative  percentage  of 
such  ownership  compared  to 
percentages  of  ownership  by  other 
persons,  whether  a  person  is  the  greatest 
single  owner,  and  whether  there  is  an 
opposing  voting  bloc  of  greater 
ownership.  We  changed  the  and 
preceding  the  final  clause  to  or  in  the 
final  rule.  We  did  this  to  avoid  the 
implication  that  all  of  the  listed  factors 
carry  equal  weight  in  all  situations  or 
that  if  one  factor  does  not  apply,  then 
none  of  them  does.  MMS  may  consider 
any  one  of  the  factors  in  subparagraph 
(2)  of  the  definition  to  establish  control. 

•  Exchange  agreement — We  have 
removed  the  examples  included  in  the 
December  1999  proposal  of  exchanges  of 
produced  oil  for  futures  contracts 
(Exchanges  for  Physical,  or  EFP)  and 
exchanges  of  produced  oil  for  similar  oil 
produced  in  different  months  (Time 
Trades)  because  these  trades  or 
exchanges  involve  different  time 
periods  and  may  not  reflect  reliable 
location/quality  differentials  applicable 
to  royalty  payment  for  a  particular 
production  month. 

•  Location  differential — We  added 
language  clarifying  that  the  amount  paid 
or  received  as  a  location  differential 
under  an  exchange  agreement  may  be 
expressed  in  terms  of  either  money  or 
barrels  of  oil. 

•  Quality  Differential — We  added 
language  clarifying  that  the  amount  paid 
or  received  as  a  quality  differential 
under  an  exchange  agreement  may  be 
expressed  in  terms  of  either  money  or 
barrels  of  oil. 

•  Trading  Month — We  added  this 
definition  to  clarify  the  changes  we 
made  in  the  final  rule  regarding  the 
timing  and  application  of  spot  prices 
under  §  206.103.  We  also  believe  use  of 
this  term  will  help  in  understanding  the 
general  concepts  of  spot  price 
formulation  and  application.  Trading 
month  means  the  span  of  time  diu-ing 
which  crude  oil  trading  occurs  and  spot 
prices  are  determined,  generally  for 
deliveries  of  corresponding  production 
in  the  following  month.  (We  use  the 
term  "generally"  only  because  for  West 
Texas  Intermediate  at  Gushing, 
Oklahoma,  spot  prices  are  published  for 
deliveries  both  in  the  following  month 
and  the  second-following  month.)  For 
Alaska  North  Slope  (ANS)  spot  prices, 
the  trading  month  includes  the  entire 
calendar  month.  For  other  domestic  spot 
prices,  the  trading  month  includes  the 
span  of  time  from  the  26th  of  the 


previous  month  through  the  25th  of  the 
current  month. 

Section  206. 1 02    How  do  I  Calculate 
Royalty  Value  for  Oil  That  I  or  My 
Affiliate  Sell  Under  an  Arm's-Length 
Contract? 

In  the  December  1999  proposal,  we 
revised  and  reorganized  §  206.102  as 
written  in  the  several  previous  proposed 
rules.  We  revised  §  206.102  to 
specifically  address  valuation  of  oil 
ultimately  sold  under  arm's-length 
contracts.  We  have  adopted  §  206.102  as 
proposed  in  December  1999  with  only  a 
few  minor  changes  in  wording  for 
clarification. 

An  arm's-length  sale  may  occur 
immediately,  or  may  follow  one  or  more 
non-arm's-length  transfers  or  sales  of  the 
oil  or  one  or  more  arm's-length 
exchanges. 

Paragraph  (a)  states  that  value  is  the 
gross  proceeds  accruing  to  you  or  your 
affiliate  under  an  arm's-length  contract, 
less  applicable  allowances.  Similarly,  if 
you  sell  or  transfer  your  Federal  oil 
production  to  some  other  person  at  less 
than  arm's  length,  and  that  person  or  its 
affiliate  then  sells  the  oil  at  arm's 
length,  royalty  value  is  the  other 
person's  (or  its  affiliate's)  gross  proceeds 
under  the  arm's-length  contract. 

For  example,  a  lessee  might  sell  its 
Federal  oil  production  to  a  person  who 
is  not  an  "affiliate"  as  defined,  but  with 
whom  its  relationship  is  not  one  of 
"opposing  economic  interests"  and 
therefore  is  not  at  arm's  length.  An 
illustrative  example  would  be  a  number 
of  working  interest  owners  in  a  large 
field  forming  a  cooperative  venture  that 
purchases  all  of  the  working  interest 
owners'  production  and  resells  the 
combined  volumes  to  a  purchaser  at 
arm's  length.  Xeno,  Inc..  134  IBLA  172 
(1995),  involved  a  similar  situation  for 
a  gas  field.  If  no  single  working  interest 
owner  owned  10  percent  or  more  of  the 
new  entity,  the  new  entify  would  not  be 
an  "affiliate"  of  any  of  them. 
Nevertheless,  the  relationship  between 
the  new  entity  and  the  respective 
working  interest  owners  would  not  be  at 
arm's  length.  In  this  instance,  it  would 
be  appropriate  to  value  the  production 
based  on  the  arm's-length  sale  price  the 
cooperative  venture  received  for  the  oil. 

Paragraph  206.102(a)(3)  of  the 
February  1998  proposal  was  meant  to  be 
specific  to  those  cases,  such  as  Xeno, 
where  the  transfer  is  not  between 
affiliates  but  the  sale  is  not  at  arm's 
length  because  the  parties  do  not  have 
opposing  economic  interests.  However, 
several  commenters  could  not  see  the 
difference  between  (a)(3)  and  {a)(2);  the 
latter  applied  only  to  sales  or  transfers 
to  an  affiliate  who  then  sells  the  oil  at 


arm's  length.  Because  the  result  of  both 
paragraphs  would  be  the  same,  and  to 
stem  this  confusion,  the  December  1999 
proposal  eliminated  previous  paragraph 
(a)(3)  and  included  its  intent  in  revised 
paragraph  (a)(2),  which  we  adopt  in  the 
final  rule.  That  paragraph  now  says 
value  is  the  gross  proceeds  accruing  to 
the  seller  under  the  arm's-length 
contract,  less  applicable  allowances, 
where  you  sell  or  transfer  to  your 
affiliate  or  another  person  under  a  non- 
arm's-length  contract  and  that  affiliate 
or  person  or  another  affiliate  of  either  of 
them  then  sells  the  oil  under  an  arm's- 
length  contract  unless  you  exercise  the 
option  provided  in  paragraph  (d)(2)  of 
this  section.  As  a  result  of  this  change, 
paragraph  (a)(4)  of  the  February  1998 
proposal  now  becomes  §  206.102(c). 

In  all  these  circumstances,  you  must 
value  the  production  based  on  the  gross 
proceeds  accruing  to  you,  your  affiliate, 
or  other  person  to  whom  you  transferred 
the  oil  (or  its  affiliate)  when  the  oil 
ultimately  was  sold  at  arm's  length 
unless  you  elect  to  use  index  pricing  or 
benchmarks  under  §  206.102(d). 

Because  a  lessee  may  sell  oil  to  a  co- 
lessee,  questions  arise  regarding 
whether  a  sale  to  an  unaffiliated  co- 
lessee  (particularly  a  co-lessee  who  is  an 
operator)  is  an  arm's-length  sale  or  is 
really  a  marketing  arrangement  (with 
the  purchasing  co-lessee  acting  as  the 
lessee's  marketing  agent).  As  noted  in 
the  discussion  of  §  206.100  above,  these 
questions  are  closely  related  to  the 
question  of  whether  a  co-lessee  who  is 
also  a  designee  is  disposing  of 
production  on  the  lessee's  behalf  or 
whether  it  is  buying  the  lessee's 
production,  which  was  raised  in  the 
January  2000  public  workshops.  MMS 
acknowledges  that  there  are  cases  in 
which  a  lessee  sells  to  a  co-lessee  at 
arm's  length  and  in  which  the  arm's- 
length  sales  price  is  the  royalty  value. 
But  there  are  also  many  cases  in  which 
a  co-lessee  effectively  acts  as  the 
marketing  agent  for  the  lessee. 

Possible  factual  scenarios  may  vary 
widely,  and  each  case  must  be  evaluated 
on  its  facts.  MMS  may  look  to  a  number 
of  factors.  These  include,  but  are  not 
limited  to,  the  following: 

•  If  the  purchasing  co-lessee  or  its 
affiliate  refines  the  oil  rather  than 
reselling  it.  MMS  ordinarily  will  regard 
the  sale  as  an  arm's-length  sale. 

•  If  the  sales  price  under  the  contract 
with  the  co-lessee  is  dependent  on  the 
co-lessee's  resale  receipts,  MMS 
ordinarily  will  regard  the  co-lessee  as 
the  lessee's  marketing  agent. 

•  If  the  co-lessee  disposes  of 
production  under  a  joint  operating 
agreement.  MMS  ordinarily  will  regard 
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the  co-lessee  as  the  lessee's  marketing 
agent. 

Paragraph  (a)  5)  of  the  January  1997 
proposal  dealt  \  i^ith  inclusion  in  gross 
proceeds  of  pay  ments  made  to  reduce  or 
buy  down  the  p  rice  of  oil  to  be 
produced  in  lati  (r  periods.  We  removed 
this  paragraph  in  the  February  1998 
proposal  but  ad  ied  the  concept  within 
the  definition  o  gross  proceeds  as 
discussed  abovt .  This  remained 
unchanged  in  tlie  December  1999 
proposal.  The  final  rule  reflects  the 
February  1998  [  roposal  and  the 
December  1999  proposal  in  this  regard 
without  change, 

Paragraph  (b)  clarifies  how  to  value 
the  oil  produce<  from  your  lease  when 
you  sell  or  trans  fer  it  to  your  affiliate  or 
to  another  perse  n  under  a  non-arm's- 
length  contract,  and  your  affiliate,  the 
other  person,  or  an  affiliate  of  either  of 
them  sells  the  o  1  at  arm's-length  imder 
multiple  arm's-1  ength  contracts.  In  this 
case,  value  is  th  3  volume-weighted 
average  of  the  Vi  ilues  established  under 
paragraph  (a)  fo  ■  each  contract  for  the 
sale  of  oil  produced  from  that  lease. 

A  number  of  c  ommenters  said  that 
calculating  this  i^olume-weighted 
average  value  w  }uld  be  extremely 
problematic  bee  luse  it  often  would  be 
difficult  to  tie  s\  lecific  contracts  to 
specific  Federal  oil  production, 
especially  when  (  commingling  of 
various  product  on  is  involved.  MMS 
acknowledges  that  proper  royalty 
calculations  can  be  complicated  in  such 
situations,  but  ti  lat  does  not  diminish 
the  lessee's  dut)  to  pay  proper  royalties 
on  its  Federal  pi  oduction.  Even  under 
the  existing  rules,  circumstances  similar 
to  those  descrih  id  by  the  commenters 
often  requite  the  t  the  lessee  allocate 
values  and  volui  nes.  We  believe  this 
provision  is  con  iistent  with  ongoing 
practice. 

Paragraph  (c)  ;pecifies  two  exceptions 
to  the  use  of  arn:  's-length  gross 
proceeds.  It  also  requires  you  to  apply 
the  exceptions  ti  i  each  of  your  contracts 
separately. 

Paragraphs  (c)  1)  and  (c)(2)  remain 
essentially  unchanged  from  paragraphs 
(a)(2)  and  {a)(3)  n  the  January  1997 
proposal.  Note,  lowever,  that  paragraph 
(a)(4)(ii)  of  the  Ji  ily  1997  proposal  said 
that  where  an  ar  n's-length  contract 
price  does  not  n  present  market  value 
because  an  over  ill  balance  between 
volumes  bought  and  sold  is  maintained 
between  the  buy  er  and  seller,  royalty 
value  would  be  i  lalculated  as  if  the  sale 
were  not  at  arm" ;  length. 

In  the  Februar  /  1998  proposal,  MMS 
decided  to  remo  /e  that  language  as  a 
specific,  separat!  provision.  Rather,  in 
considering  whe  ther  an  arm's-length 
contract  reflects  your  or  your  affiliates' 


total  consideration  or  market  value 
(proposed  paragraphs  (c)(1)  and  (c)(2)), 
MMS  would  examine  whether  the  buyer 
and  seller  maintain  an  overall  balance 
between  volumes  they  bought  from  and 
sold  to  each  other.  Under  these 
paragraphs,  if  an  overall  balance 
agreement  were  found  to  exist,  MMS 
would  require  you  to  value  your 
production  imder  §  206.103  or  the  total 
consideration  received. 

Several  commenters  said  that  removal 
of  the  overall  balance  provision  and 
relying  on  MMS  to  find  such  agreements 
put  an  undue  burden  on  MMS.  They 
further  stated  that  MMS  would  have 
great  difficulty  verifying  the  existence  of 
such  agreements.  As  explained  in  the 
December  1999  proposal,  we  continue 
to  believe,  however,  that  verification  of 
overall  balancing  arrangements,  and 
appropriate  follow  up,  is  best  left  to 
audit  in  conjunction  with  the  provisions 
of  paragraphs  206.102(c)(1)  and  (c)(2). 
There  were  no  comments  in  response  to 
the  December  1999  proposal  that  added 
any  new  informative  analysis  on  this 
question.  Thus,  the  final  rule  does  not 
contain  any  specific  language  regarding 
balancing  agreements. 

Likewise,  the  final  rule  does  not 
contain  any  specific  language  regarding 
crude  oil  calls.  In  response  to  the  July 
1997  and  February  1998  proposals  and 
in  MMS's  public  workshops,  several 
commenters  asserted  that  producers 
often  negotiate  competitive  prices  even 
if  a  non-competitive  call  provision 
exists  and  a  call  on  production  is 
exercised.  We  agreed  with  this  point  in 
the  December  1999  proposal.  In  the  final 
rule,  oU  subject  to  a  noncompetitive 
crude  oil  call  will  be  examined  in  view 
of  paragraphs  206.102(c)(1)  and  (c)(2)  to 
determine  whether  the  prices  received 
represent  market  value.  The  value  of  oil 
involved  in  a  noncompetitive  crude  oil 
call  thus  ultimately  will  be  the  lessee's 
total  consideration  or  the  value 
determined  by  the  non-arm's-length 
methods  in  §206.103. 

In  the  July  1997  proposal,  MMS 
modified  paragraph  (a)(4)  of  the  January 

1997  proposal  regarding  exchange 
agreements  and  crude  oil  calls.  It  also 
proposed  a  new  paragraph  (a)(6) 
regarding  exchange  agreements.  See  the 
preamble  to  the  July  1997  proposal  at  62 
FR  36031  for  a  complete  explanation  of 
the  changes  proposed.  In  the  February 

1998  proposal,  we  further  modified  the 
exchange  agreement  language  at 
paragraphs  {a)(4)(i)  and  (a)(6)  of  the  July 
1997  proposal  and  combined  it  in 
paragraph  (c)(3).  That  paragraph 
required  use  of  §  206.103  to  value  oil 
you  dispose  of  under  an  exchange 
agreement.  But  if  you  entered  into  one 
or  more  arm's-length  exchange 


agreements,  and  after  these  exchanges 
you  or  your  affiliate  disposed  of  the  oil 
in  an  arm's-length  sale,  you  would  value 
the  oil  under  paragraph  (a)  on  the  basis 
of  the  gross  proceeds  received  under  the 
arm's-length  contract  for  the  sale  of  the 
oil  received  in  exchange.  You  would 
adjust  the  value  determined  under 
paragraph  (a)  for  location  or  quality 
differentials  or  any  other  adjustments 
you  received  or  paid  under  the  arm's- 
length  exchange  agreement(s).  However, 
if  MMS  found  that  any  such 
differentials  or  adjustments  weren't 
reasonable,  it  could  require  you  to  value 
the  oil  under  §  206.103. 

This  concept  was  similar  to  paragraph 
(a)(6)(i)  of  the  July  1997  proposal,  but 
with  three  differences.  Ffrst,  the  July 

1997  language  referred  to  exchange 
agreements  with  a  person  not  affiliated 
with  you.  The  February  1998  proposal 
clarified  that  this  covered  arm's-length 
exchange  agreements.  This  meant  that 
not  only  must  you  be  unaffiliated  with 
youj  exchange  partner,  but  there  must 
be  opposing  economic  interests 
regarding  the  exchange  agreement.  MMS 
believed  this  would  limit  instances 
where  inappropriate  or  unreasonable 
location,  quality,  or  other  adjustments 
would  be  applied.  MMS  proposed  to 
limit  this  provision  to  arm's-length 
exchanges  because  it  believed 
transportation,  location,  and  quality 
differentials  stated  in  non-arm's-length 
exchange  agreements  are  not  reliable. 

Second,  MMS  clarified  that  the  same 
valuation  procedure  would  apply  if 
there  is  more  than  one  arm's-length 
exchange.  For  example,  if  you  entered 
into  two  sequential  arm's-length 
exchanges  for  your  Federal  oil 
production  and  then  you  or  an  affiliate 
sold  the  reacquired  oil  at  arm's  length, 
you  would  value  your  production  under 
paragraph  (a)  under  the  February  1998 
proposal.  MMS  believed  that  as  long  as 
the  integrity  of  the  differentials  and 
adjustments  was  maintained,  there  was 
no  reason  not  to  look  to  the  ultimate 
arm's-length  sale  proceeds. 

Third,  under  paragraph  (a)(6)(i)  of  the 
July  1997  proposal,  if  you  disposed  of 
your  oil  under  an  exchange  agreement 
with  a  non-affiliate  and  after  the 
exchange  you  sold  the  acquired  oil  at 
arm's  length,  you  could  have  elected  to 
value  your  oil  either  at  your  gross 
proceeds  or  under  index  pricing.  MMS 
eliminated  this  option  in  the  February 

1998  proposal,  believing  that  the  actual 
arm's-length  disposition  should  govern 
valuation.  That  is,  the  provisions  of 

§§  206.102  or  206.103  would  have  been 
applied  according  to  your  actual 
circumstances.  This  change  also  led  to 
the  deletion  of  the  previously-proposed 
paragraph  {a)(6)(iii),  which  related  to 
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the  election  we  eliminated  in  the 
February  1998  proposal. 

As  a  result  oi  the  changes  discussed 
previously,  MMS  also  eliminated 
paragraph  (a)(6)(ii)  of  the  July  1997 
proposal.  This  paragraph  would  have 
required  you  to  use  index  pricing  if  you 
either  transferred  your  oil  to  an  affiliate 
before  the  exchange  occurred, 
transferred  the  oil  you  received  in  the 
exchange  to  an  affiliate,  or  entered  into 
a  second  exchange  for  the  oil  you 
received  back  under  the  first  exchange. 
MMS  believes  that  if  you  transfer  your 
production  to  an  affiliate  and  the 
affiliate  then  enters  into  an  arm's-length 
exchange  and  sells  the  oil  received  in 
the  exchange  at  arm's  length,  the  arm's- 
length  proceeds  should  be  the  measiue 
of  value.  Likewise,  if  you  enter  an  arm's- 
length  exchange  but  then  transfer  the  oil 
received  to  an  affiliate  who  resells  the 
oil  at  arm's  length,  the  arm's-length 
proceeds  should  be  the  measure  of 
value.  For  any  exchanges  where  the  oil 
received  in  retvun  is  not  resold  but 
instead  is  refined,  index  prices  would 
apply  as  discussed  under  §  206.103. 

However,  we  received  numerous 
comments  about  the  problems  of  tracing 
value  back  to  the  lease  where  an  arm's- 
length  sale  follows  multiple  arm's- 
length  exchanges.  Commenters  insisted 
it  would  be  a  monumental  task  for 
lessees  to  track,  and  for  MMS  to  verify, 
the  multiple  transactions  involved. 
Further,  the  problems  involved  in  such 
"tracing"  are  aggravated  when  the 
necesscuy  records  are  in  the  possession 
of  independent  third  parties  who  are  not 
affiliates  of  the  lessee. 

As  a  result,  in  our  July  1998  proposal 
we  modified  paragraph  206.102(c)(3)  of 
the  February  1998  proposal  to  require 
valuation  imder  paragraph  206.102(a) 
only  if  you  enter  into  a  single  arm's- 
length  exchange  agreement  and 
following  that  exchange  you  dispose  of 
the  oil  in  a  transaction  to  which 
paragraph  (a)  applies.  If  you  entered 
into  multiple  exchanges  to  dispose  of 
your  production,  you  would  have  used 
§  206.103  to  value  that  production. 
However,  some  commenters  on  the  July 
1998  proposal  believed  they  also  should 
be  able  to  use  their  arm's-length  gross 
proceeds  following  multiple  arm's- 
length  exchanges. 

fherefore,  the  December  1999 
proposal,  at  paragraph  206.102(d)(1), 
provided  the  option,  where  arm's-length 
sales  follow  one  or  more  arm's-length 
exchanges,  to  apply  either  the  arm's- 
length  gross  proceeds  or  the  index  or 
benchmark  value  appropriate  to  the 
region  of  production.  To  prevent 
potential  abuses  of  this  option, 
paragraph  206.102(d){l)(ii)  provides  that 
you  must  apply  the  option  you  select  for 


all  of  yoiu-  production  from  the  same 
unit,  commimitization  agreement,  or 
lease  (if  the  lease  is  not  part  of  a  imit 
or  communitization  agreement)  sold  at 
arm's  length  following  arm's-length 
exchange  agreements.  You  may  not 
change  this  election  more  often  than 
once  every  2  years.  We  believe  this 
process  achieves  the  best  balance  of 
valuing  production  based  on  arm's- 
length  gross  proceeds  and  minimizing 
the  administrative  problems  for  all 
involved,  and  have  adopted  it  in  the 
final  rule. 

We  reiterate  that  you  must  use 
§  206.103  to  value  oil  disposed  of  under 
an  arm's-length  contract  following  one 
or  more  non-arm's-length  exchanges. 
MMS  does  not  believe  it  is  appropriate 
to  use  the  terms  of  non-arm's-length 
exchange  agreements  to  adjust  the 
arm's-length  gross  proceeds  because  the 
differentials  in  such  agreements  may  not 
accurately  reflect  market  rates. 

Paragraph  {d)(2)  of  this  final  rule  was 
proposed  in  December  1999.  and  results 
from  conmients  received  throughout  the 
rulemaking  process.  Some  commenters 
believe  that  where  lessees  sell  or 
transfer  production  to  sm  affiliate  and 
the  affiliate  resells  the  oil  at  arm's 
length,  they  should  be  able  to  apply  an 
alternative  valuation  method  other  than 
tracing  the  production  to  its  final 
disposition.  In  the  final  rule,  similar  to 
the  option  for  sales  following  arm's- 
length  exchange  agreements,  we  provide 
the  option  to  use  either  the  ultimate 
arm's-length  gross  proceeds  or  the 
appropriate  index  or  benchmark  value. 
Also,  paragraph  (d)(2)(ii)  states  that  you 
must  apply  the  option  you  select  for  all 
of  your  production  from  the  same  unit, 
communitization  agreement,  or  lease  (if 
the  lease  is  not  part  of  a  unit  or 
communitization  agreement)  disposed 
of  through  affiliate  resales  at  arm's 
length.  You  may  not  change  this 
election  more  often  than  once  every  2 
years.  Again,  we  believe  this  achieves 
the  best  balance  of  valuing  production 
based  on  arm's-length  gross  proceeds 
and  limiting  administrative  burdens. 

Paragraph  (e)  is  the  same  as  the 
December  1999  proposal,  and  is 
essentially  the  same  as  paragraphs  (b)(2) 
and  (3)  of  §  206.102  in  the  January  1997 
proposal  and  paragraphs  (d)(2)  and  (3) 
of  the  February  1998  proposal  and 
comes  directly  from  existing  §  206.102. 
We  have  eliminated  proposed  paragraph 
(b)(1)  of  the  January  1997  proposal 
(paragraph  (d)(1)  of  the  February  1998 
proposal)  in  cormection  with  the  change 
to  the  definition  of  "affiliate"  explained 
previously  in  this  preamble.  Also,  since 
this  final  rule  generally  requires  arm's- 
length  gross  proceeds  as  royalty  value 
regardless  of  whether  the  lessee,  an 


affiliate,  or  another  person  to  whom  the 
lessee  has  sold  or  transferred  production 
under  a  non-arm's-length  contract  is  the 
person  who  ultimately  sells  at  arm's 
length,  all  of  these  persons  come  within 
the  term  "seller." 

Section  206. 1 03    How  Do  I  Value  Oil 
That  I  Cannot  Value  Under  §  206. 1 02? 

In  the  February  1998  proposal,  this 
section  replaced  paragraph  206.102(c)  of 
the  January  1997  proposal.  The 
December  1999  proposal  included  a  few 
changes  to  this  section.  The  final  rule 
makes  a  few  further  changes  in  this 
section  as  explained  below. 

This  section  deals  specifically  with 
valuation  of  oil  you  cannot  value  under 
§  206.102  because  the  oil  is  not 
ultimately  sold  at  arm's  length  or  is 
otherwise  excepted  under  §  206.102.  It 
also  applies  where  you  have  elected  one 
of  the  options  available  at 
§206.102(d)(l)or{2). 

The  February  1998  proposal  made  a 
change  (continued  in  the  December 
1999  proposal)  from  the  January  1997 
proposal  for  value  based  on  index 
prices.  In  MMS's  initial  proposal,  where 
either  NYMEX  or  spot  prices  were 
applied  in  valuation,  the  prices  for  the 
month  following  the  lease  production 
month  were  used.  This  was  meant  to 
reflect  the  fact  that  spot  prices  and 
NYMEX  futiues  prices  for  the  following 
month  are  determined  during  the  month 
of  production.  MMS  believed  this  best 
reflected  market  value  at  the  time  of 
production.  However,  various 
conunenters  asserted  that,  for 
application  of  spot  or  futures  prices,  the 
lease  production  month  should  coincide 
with  die  spot  or  futures  deliverv'  month. 
They  said  this  would  effectively  match 
production  to  index  prices  for  deliveries 
in  the  same  month.  In  the  February  1998 
and  December  1999  proposals,  we 
accordingly  changed  the  timing  of 
application  of  index  prices  so  that  the 
lease  production  month  and  the  spot 
delivery'  month  would  coincide. 

However,  as  explained  above,  further 
examination  has  led  us  to  believe  that 
in  some  cases  the  use  of  spot  prices 
determined  before  the  production 
month  could  affect  lessees'  production 
decisions  and.  ultimately,  royalties 
paid.  See  Section  VI{e)  above.  For  the 
reasons  stated  there,  the  final  rule 
applies  the  spot  price  effectively 
determined  during  the  production 
month  so  that  price  determination  is 
concurrent  with  production. 

Also,  paragraph  206.102(c)(1)  of  the 
January  1997  proposal  would  have 
permitted  you  an  option  if  you  first 
transferred  your  oil  production  to  an 
affiliate  and  that  affiliate  or  another 
affiliate  disposed  of  the  oil  under  an 


14364  Ffderal  Register / Vol.  65,  No.  51 /Wednesday,  March  15,  2000 /Rules  and  Regulations 


arm's-length  coi  itract.  The  option  was  to 
value  your  oil  a  either  the  gross 
proceeds  accnii  ig  to  your  affiliate  under 
its  arm's-length  contract  or  the 
appropriate  indi  !x  price.  For  the  reasons 
discussed  earlie  r,  we  have  reinserted 
that  option  in  tli  is  final  rule  under 
paragraph  206.1  Q2{d)(2).  MMS  believes 
that  where  arm'  i-length  transactions 
satisfying  the  pi  ^visions  of  §  206.102 
occur,  royalty  vf  lue  generally  should  be 
the  arm's-length  gross  proceeds. 
However,  provii  ling  this  option  should 
afford  some  adn  linistrative  relief  to 
lessors  while  asi  luring  receipt  of  fair 
royalty  values. 

Another  chan  je  from  the  January 
1997  proposal  is  an  additional 
geographic  breakdown  for  valuation 
purposes.  The  original  proposed  rule 
included  separate  valuation  procedures 
for  California  an  d  Alaska  separately 
from  the  rest  of  he  country.  But  based 
on  the  various  w  ritten  comments  MMS 
received  in  response  to  its  January  1997, 
July  1997.  September  1997,  February 
1998,  July  1998,  March  1999,  and 
December  1999  jroposals  and  notices, 
and  comments  r  lade  at  the  various 
valuation  works  lops  and  hearings,  it 
became  apparen :  that  oil  marketing  and 
valuation  in  the  RMR  is  significantly 
different  from  ol  ler  areas.  Also,  the  only 


published  spot  price  in  the  RMR  is  at 
Guernsey,  Wyoming.  Most  commenters 
consistently  maintained  that  the  spot 
price  there  is  based  on  thinly-traded 
volumes.  The  combination  of 
geographical  remoteness  from 
midcontinent  markets,  unique 
marketing  situations,  and  the  lack  of  a 
meaningful  published  spot  price  led 
MMS  to  add  the  RMR  as  a  third  royalty 
valuation  region. 

Paragraph  206.103(a)  apphes  to 
production  from  leases  in  California  or 
Alaska.  It  replaces  paragraph 
206.102{c)(2)(ii)  of  the  January  1997 
proposal  and  includes  a  change  from  the 
December  1999  proposal.  Under  the 
final  rule,  value  is  the  average  of  the 
daily  mean  ANS  spot  prices,  published 
in  any  MMS-approved  publication,  that 
apply  to  the  month  following  the 
production  month  (instead  of  those 
published  during  the  calendar  month 
preceding  the  production  month).  You 
must  adjust  the  value  for  applicable 
location  and  quality  differentials,  and 
you  may  adjust  the  value  for 
transportation  costs,  as  described  at 
§  206.112.  The  only  change  in  this  final 
rule  is  a  more  detailed  explanation  of 
how  to  calculate  the  spot  prices. 

To  calculate  the  daily  mean  spot 
prices,  average  the  published  daily  high 
and  low  prices  published  during  the 


production  month,  only  using  the  days 
and  corresponding  prices  for  which  spot 
prices  are  published.  Do  not  include 
weekends,  holidays,  or  any  other  days 
when  spot  prices  are  not  published.  For 
example,  assume  the  production  month 
has  31  days,  including  8  weekend  days 
and  a  holiday,  and  the  publication 
publishes  spot  prices  for  all  other  days. 
You  would  average  together  the 
published  high  and  low  spot  prices  for 
each  of  the  22  remaining  days. 

An  example  of  the  index  pricing 
method  utilizing  ANS  spot  prices  for 
California  production  follows.  Assume 
that  the  production  month  is  December 
1999  and  that  we  take  data  from  an 
MMS-approved  publication.  To  reflect 
the  market's  assessment  of  value  during 
the  production  month,  use  the  spot 
prices  published  during  December  1999 
(for  the  January  2000  spot  sales  delivery 
month).  The  daily  mean  spot  price 
assessments  during  December  1999  are 
averaged  to  arrive  at  the  ANS  price 
basis,  in  this  case  $24.5469  per  barrel. 
This  price  would  be  adjusted  for 
location/quality  differentials  and 
transportation  (as  discussed  elsewhere 
in  this  preamble)  in  determining  the 
proper  value  of  your  oil.  The  following 
table  illustrates  the  calculation  in  this 
example: 


Alaska  North  Slope  Spot  Prices— December  1999 

[Prices  for  January  2000  Delivery,  December  1999  Production] 


Date 


Low  ($/bbl) 


High($A)bl) 


Average 


12/01/99 
12/02/99 
12/03/99 
12/06/99 
12/07/99 
12/08/99 
12/09/99 
12/10/99 
12/13/99 
12/14/99 
12/15/99 
12/16/99 
12/17/99 
12/20/99 
12/21/99 
12/22/99 
12/23/99 
12/27/99 
12/28/99 
12/29/99 
12/30/99 


23.3300 
24.0500 
24.0900 
24.9500 
24.6000 
24.9000 
24.6000 
23.9500 
23.8500 
24.3300 
24.8300 
25.3500 
25.2500 
24.9000 
24.7100 
23.9400 
24.4100 
24.7500 
25.2400 
24.6000 
24.1700 


23.4000 
24.1200 
24.1500 
25.0600 
24.6800 
24.9500 
24.6500 
24.0100 
23.9100 
24.4000 
24.9100 
25.4100 
25.2800 
25.0300 
24.7500 
24.0000 
24.4400 
24.8400 
25.3100 
24.6500 
24.2200 


23.3650 
24.0850 
24.1200 
25.0050 
24.6400 
24.9250 
24.6250 
23.9800 
23.8800 
24.3650 
24.8700 
25.3800 
25.2650 
24.9650 
24.7300 
23.9700 
24.4250 
24.7950 
25.2750 
24.6250 
24.1950 


Average 


24.5143 


24.5795 


24.5469 


We  received  v  mous  comments  about 
use  of  ANS  spot  [prices.  Most  industry 
commenters  saic  that  because  there  are 
significant  differ  ences  between  ANS 
and  California  ci  udes  in  terms  of 

:  yield,  transportation 


quality,  product 


modes  and  distances,  and  timing  of 
production  versus  delivery,  the  ANS 
spot  price  is  not  a  good  value  indicator 
for  California  crude  oil  production.  The 
State  of  California  and  City  of  Long 
Beach,  on  the  other  hand,  continue  to 


endorse  the  use  of  ANS  spot  prices. 
They  indicate  that  ANS  spot  prices  are 
used  in  many  arm's-length  transactions 
and  that  ANS  crude  constitutes  a  large 
percentage  of  California  refinery 
feedstock.  MMS's  own  experience. 
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including  participation  in  the 
interagency  task  force  investigating 
California  oil  undervaluation,  shows 
that  ANS  crude  frequently  has  been 
used  by  industry  as  a  valuation 
benchmark  for  valuing  California 
crudes.  Also,  because  of  the  control  of 
the  pipeline  transportation  network  in 
California  by  a  few  companies  who  also 
act  as  purchasers  of  a  large  portion  of 
California  crude  oil  production,  the  use 
of  posted  prices  or  contracts  based  on 
postings  as  a  basis  for  valuing  crude 
disposed  of  at  other  than  arm's-length  is 
questionable.  We  believe  that,  with 
proper  adjustments  for  location  and 
quality  differences,  the  ANS  spot  price 
is  the  best  available  measure  of  royalty 
value  for  Federal  oil  production  in 
California  that  is  not  sold  at  arm's 
length. 

MMS  has  received  comments  to  the 
effect  that  a  court  decision  in  favor  of 
Exxon  in  California  demonstrates  that 
adjusted  ANS  prices  do  not  reflect 
reasonable  values  for  California  crude 
oil.  MMS  disagrees  because  the  facts  in 
the  Exxon  case  are  different  and  the 
leases  involved  are  not  Federal  leases. 

The  State  of  California  and  the  City  of 
Long  Beach  first  sued  Exxon  in  the  mid- 
1970s  alleging  that  Exxon  (along  with 
other  major  producers)  had  conspired  to 
keep  posted  prices  low  and  that  the 
State  and  City  had  been  damaged 
because  their  oil  revenues  depended  on 
posted  prices.  The  contracts  with  the 
City  required  oil  value  at  the  higher  of 
posted  prices  or  prices  paid  at 
Wilmington  or  three  nearby  fields.  The 
City  and  State  contended  that  true  value 
was  higher  and  should  be  tied  to  ANS 
prices.  The  State  and  City  ultimately 
took  the  case  against  Exxon  to  a  jury . 
trial  before  the  Los  Angeles  County 
Superior  Court  on  a  breach-of-contract 
claim.  On  August  30,  1999,  the  jury 
foimd  that  Exxon  did  not  act  in  bad 
faith  or  manipulate  prices  for  oil 
produced  from  the  Wilmington  field 
from  1981-1989,  and  had  conformed  to 
its  contract  requirements. 

A  jury  verdict  does  not  constitute  a 
legal  ruling  on  Federal  leases  or  on 
Federal  royalty  issues.  The  contract 
terms  were  very  specifically  tied  to 
posted  prices  or  prices  received  in  the 
immediate  area.  Federal  oil  leases 
require  royalty  payments  based  on 
different  principles  than  those  used  by 
the  jury.  Rather  than  a  contract  price 
agreed  on  in  advance.  Federal  oil 
royalties  are  tied  to  regulations  that 
require  different  valuation  procedures 
depending  on  how  the  oil  is  sold. 

"The  lands  at  issue  in  the  Exxon  case 
were  State-owned  and  not  leased.  The 
companies  participating  in  their 
development  bought  most  of  the  oil 


produced.  This  situation  is  much 
different  from  a  Federal  lessee  paying  a 
royalty  on  the  value  of  production.  For 
all  of  these  reasons,  the  Exxon  State 
court  decision  has  no  applicability'  here. 

Paragraph  206.103(b)  applies  to 
production  from  leases  in  the  Rocky 
Mountain  Region,  a  defined  term.  As 
discussed  above,  production  in  the  RMR 
is  controlled  by  relatively  few 
companies,  and  the  number  of  buyers  is 
more  limited  than  in  the  Texas,  Gulf 
Coast,  or  Midcontinent  areas.  As  a 
result,  there  is  less  spot  market  activity 
and  trading  in  this  area  due  to  the 
control  over  production  and  refining. 
The  majority  of  written  comments  we 
received,  as  well  as  oral  comments  in 
our  public  meetings,  agreed  that  a 
separate  valuation  procedure  is  needed 
for  the  RMR. 

As  noted  above,  all  of  the  previous 
proposals  defined  the  Rocky  Mountain 
Region  as  the  States  of  Wyoming, 
Montana,  North  Dakota,  South  Dakota, 
Colorado,  and  Utah.  However,  portions 
of  southern  Colorado  and  southern  Utah 
encompass  parts  of  the  San  Juan  Basin 
and,  more  generally,  the  "Four  Comers" 
area.  (The  "Four  Comers"  is  the 
convergence  of  the  boundaries  of  New 
Mexico,  Arizona,  Utah,  and  Colorado.) 
New  Mexico  and  Arizona  are  not  part  of 
the  RMR.  Parts  of  the  San  Juan  Basin 
and  the  Four  Comers  area  are  within  the 
boundaries  of  those  States.  Oil  produced 
from  the  San  Juan  Basin  and  the  Four 
Comers  area  typically  is  sold  or 
exchanged  to  midcontinent  markets 
(such  as  Midland,  Texas),  where 
dependable  spot  prices  are  published. 

One  commenter  on  the  December 
1999  proposal  noted  that  the  rule  as 
proposed  would  value  some  crude  from 
the  San  Juan  Basin  one  way  if  it  were 
produced  from  surface  wells  in  New 
Mexico  or  Arizona  and  another  way  if 
produced  from  surface  wells  in  Utah  or 
Colorado.  The  commenter 
recommended  that  the  Four  Comers 
area  be  treated  consistently  for  valuation 
purposes  because  all  production  from 
the  area  generally  is  sold  into  the  same 
market. 

There  was  no  logical  reason  to  treat 
those  portions  of  the  San  Juan  Basin  or 
the  Four  Comers  area  that  lie  within 
Colorado  or  Utah  any  differently  than 
those  parts  that  lie  within  New  Mexico 
or  Arizona.  Accordingly,  we  have 
excluded  them  from  the  definition  of 
Rocky  Mountain  Region.  Consequently, 
you  must  value  oil  produced  from  leases 
in  these  areas  under  the  standards 
applicable  to  the  remainder  of  the 
country. 

For  the  reasons  explained  above,  we 
derived  a  series  of  valuation 
benchmarks  for  the  RMR.  The  final  rule 


makes  one  change  from  the  December 
1999  proposal,  as  discussed  below. 

The  first  benchmark  applies  if  you 
have  an  MMS-approved  tendering 
program  (a  defined  term).  The  value  of 
production  from  leases  in  the  area  the 
tendering  program  covers  is  the  highest 
price  bid  for  tendered  volumes.  Under 
your  tendering  program  you  must  offer 
and  sell  at  least  30  percent  of  your 
production  from  both  Federal  and  non- 
Federal  leases  in  that  area.  You  also 
must  receive  at  least  three  bids  for  the 
tendered  volumes  from  bidders  who  do 
not  have  their  own  tendering  programs 
that  cover  some  or  all  of  the  same  area. 

MMS  added  the  several  qualifications 
stated  above  to  ensure  receipt  of  market 
value  under  tendering  programs.  First, 
royalty  value  must  be  the  highest 
winning  bid  price  rather  than  some 
other  individual  or  average  value. 
Several  commenters  said  this  is 
inappropriate  because  it  is  possible  that 
a  single  bidder  may  only  bid  on  some 
small  portion  of  the  tendered  volumes  at 
a  high  price,  but  this  price  would  then 
apply  to  all  tendered  volumes.  We 
continue  to  believe,  however,  that  to 
assure  receipt  of  market  value,  value 
must  be  based  on  the  highest  winning 
bid  received. 

Second,  you  must  offer  and  sell  at 
least  30  percent  of  your  production  from 
both  Federal  and  non-Federal  leases  in 
that  area.  The  rationale  for  this 
minimum  percentage  is  to  ensure  that 
the  lessee  puts  a  sufficient  volume  of  its 
own  production  share  up  for  bid  to 
minimize  the  possibility  that  it  could 
abuse  the  system  for  Federal  royalty  or 
State  tax  payment  piu^joses.  MMS 
originally  chose  33V3  percent  as  the 
minimum  because  it  exceeded  the 
typical  combined  Federal  royalty  rate 
and  effective  composite  State  tax  and 
royalty  rates  for  onshore  oil  leases  by 
roughly  10  percent.  We  received  various 
comments  that  this  figure  was  too  high 
and  that  it  was  not  appropriate  to 
consider  State  royalties,  since  they 
would  not  be  payable  on  Federal  leases. 
MMS  recognizes  this  fact  but  also  notes 
that  for  the  oil-producing  States  in  the 
RMR  the  combined  Federal  royalty  rate 
and  State  composite  effective  tax  rate  on 
Federal  oil  production  typically  ranges 
from  about  17  percent  to  about  27 
percent.  These  percentages  do  not 
include  State  royalty  rates.  In  the 
December  1999  proposal,  we  therefore 
chose  30  percent,  or  just  above  the  high 
end  of  the  royalty /tax  range,  as  the 
minimum  percentage  the  lessee  would 
have  to  tender  for  sale  to  assure  that 
some  of  the  lessee's  equity  share  of 
production  generally  was  involved. 
Likewise,  the  tendering  program  would 
be  required  to  include  non-Federal  lease 
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production  volu  nes  in  the  30  percent 
determination  tc  ensure  that  the 
program  isn't  aii  aed  at  limiting  Federal 
royalty  value.  Ni  )thing  in  the  comments 
in  response  to  tli  e  December  1999    , 
proposal  persuai  ively  rebutted  this 
analysis.  We  ha>  e  adopted  the 
December  1999  )roposal  in  the  final 
rule. 

Third,  to  ensu  "e  receipt  of 
competitive  bids ,  your  tendering 
program  must  re  suit  in  at  least  three 
bids  from  biddei  s  who  do  not  have  their 
own  tendering  p  rograms  covering  some 
or  all  of  the  sami  s  area.  MMS  believes 
that  requiring  a  i  ninimum  number  of 
bidders  is  neede  i  to  ensure  receipt  of 
market  value.  In  our  February  1998 
proposal  we  stipulated  a  minimum  of 
three  bids.  However,  we  received 
several  commen  s  that  requiring  three 
bidders  was  too  stringent  and  that  in 
many  cases  then  i  simply  would  not  be 
that  many  qualii  ied  bidders.  The 
December  1999  proposal  reviewed  this 
criterion,  and  m  dntained  the  view  that 
a  minimum  nun  ber  of  bidders  is 
essential  to  ensu  re  receipt  of  market 
value.  We  believ  b  that  at  least  three 
bidders  are  need  ed  and  have  retained 
this  provision  in  the  final  rule.  (A  lessee 
may  receive  mote  bids,  including  from 
bidders  who  hav  e  tendering  programs  of 
their  own,  but  at  least  three  bids  must 
be  from  bidders  who  do  not  have  their 
own  tendering  programs.)  Further,  MMS 
is  concerned  abc  ut  the  possibility  of 
cross-bidding  be  tween  companies  at 
below-market  prices,  which  could 
otherwise  satisfy  the  minimum  number 
of  bidders  requii  ement.  That  is  why  we 
have  retained  th  ;  stipulation  that  three 
bids  must  come  irom  bidders  who  do 
not  also  have  th(  At  own  tendering 
programs  in  the  irea. 

Under  the  fins  1  rule,  if  the  first 
benchmark  (an  a  pproved  tendering 
program)  does  n  jt  apply,  you  may 
choose  between  the  second  and  third 
benchmarks.  In  he  February  1998  and 
December  1999  )roposals,  the 
benchmarks  wei  b  strictly  hierarchical. 
We  have  change  i  to  permitting  a  choice 
between  the  sec(  ind  and  third 
benchmarks  in  r  jsponse  to  comments 
received  in  the  J  muary  2000  public 
workshops.  Hov  ever,  consistent  with 
other  options  pr  >vided  in  the  final  rule, 
you  must  make  the  same  election  for  all 
of  your  productipn  from  the  same  unit, 
commimitizatioi  1  agreement,  or  lease  (if 
the  lease  is  not  (  art  of  a  unit  or 
communitizatioi  i  agreement)  that  you 
carmot  value  un  ier  §  206.102  or  that 
you  elect  under  ^  206.102(d)  to  value 
under  this  sectic  n.  After  you  select 
either  paragraph  (2)  or  (3),  you  may  not 
change  to  the  ot  ler  method  more  often 
than  every  2  yea  rs,  unless  the  method 


you  have  been  using  is  no  longer 
applicable  and  you  must  apply  the  other 
paragraph.  If  you  change  methods,  you 
must  begin  a  new  2-year  period. 

Under  the  second  hencnmark,  value  is 
the  volume-weighted  average  gross 
proceeds  accruing  to  the  seller  under 
your  and  your  affiliates'  arm's-length 
contracts  for  the  purchase  or  sale  of 
production  from  the  field  or  area  during 
the  production  month.  The  benchmark 
itself  is  not  changed  from  the  December 
1999  proposal.  The  total  volume 
purchased  or  sold  under  those  contracts 
must  exceed  50  percent  of  your  and 
your  affiliates'  production  from  both 
Federal  and  non-Federal  leases  in  the 
same  field  or  area  during  that  month. 

MMS  developed  this  method  as  one 
alternative  if  you  do  not  have  an 
approved  tendering  program,  and  as  an 
effort  to  establish  value  based  on  actual 
transactions  by  the  lessee  and  its 
affiliate(s).  We  received  a  number  of 
conmients  during  the  rulemaking 
process  that  MMS  should  look  not  only 
to  sales  by  the  lessee,  but  also  purchases 
a  lessee  and  its  affiliates  make  in  the 
field  or  area.  Just  as  for  the  tendering 
program,  MMS  believes  a  floor 
percentage  of  the  lessee's  and  its 
affiliates'  production  should  be  set  to 
prevent  any  abuse.  Although  we 
received  several  comments  that  the  50 
percent  minimum  figure  is  too  high,  it 
is  not  intended  to  be  a  more  stringent 
standard  than  the  30  percent  floor 
associated  with  the  tendering  program. 
As  we  explained  in  the  December  1999 
proposal,  that  is  because  the  50  percent 
floor  applies  to  the  lessee's  and  its 
affiliates'  sales  and  purchases  in  the 
field  or  area,  rather  than  just  sales  as  in 
the  tendering  program.  For  example. 
Company  A  produces  10,000  barrels  of 
crude  oil  in  a  given  field  during  the 
production  month.  It  sells  1,000  barrels 
under  an  arm's-length  contract. 
Company  A  also  has  a  refining  affiliate. 
Company  B,  that  purchases  the 
remaining  9,000  barrels  of  Company  A's 
production  and  5,000  barrels  of  oil 
under  arm's-length  purchase  contracts 
with  other  producers  in  the  same  field. 
Together  the  arm's-length  sales  by 
Company  A  and  the  arm's-length 
purchases  by  Company  B  are  6,000 
barrels,  or  60  percent  of  the  lessees  and 
its  affiliates'  production  in  the  field  that 
month.  The  volume-weighted  arm's- 
length  gross  proceeds  accruing  to 
Company  A  and  paid  by  Company  B  for 
these  6,000  barrels  represents  royalty 
value  for  the  9,000  barrels  of  Company 
A's  Federal  lease  production  in  the  field 
that  caimot  be  valued  under  §  206.102. 

This  final  rule  requires  using  the 
unadjusted  volume-weighted  average 
gross  proceeds  accruing  to  the  seller  in 


all  of  the  lessee's  and  its  afBliates' 
arm's-length  sales  or  purchases,  not  just 
those  that  may  be  considered 
comparable  by  quality  or  volume.  We 
received  several  comments  that  this 
would  result  in  improper  valuation  of 
some  oil  that  was  significantly  different 
in  qucdity  than  that  associated  with  the 
"average"  oil.  As  explained  in  the 
December  1999  proposal,  we  believe 
that  production  in  the  same  field  or  area 
generally  will  be  similar  in  quality. 
However,  in  the  final  rule,  based  on 
comments  received  in  the  January  2000 
workshops,  we  have  included  a 
requirement  that  before  calculating  the 
volume-weighted  average,  you  must 
normalize  the  quality  of  the  oil  in  your 
or  your  affiliate's  arms-length  purchases 
or  sales  to  the  same  gravity  as  that  of  the 
oil  produced  from  the  lease.  Further, 
given  that  these  sales  and  purchases 
must  be  greater  than  50  percent  of  all  of 
the  lessee's  production  in  the  field  or 
area,  we  believe  that  it  is  not  necessary 
to  distinguish  comparable-volume 
contracts. 

MMS  received  several  industry 
comments  that  the  proposed  rule  would 
cause  hardships  for  producers  who  have 
marketing,  but  not  refining,  affiliates. 
The  marketing  affiliate  takes  the 
producing  affiliate's  production  and 
also  buys  production  from  various  other 
sources  before  reselling  or  otherwise 
disposing  of  the  combined  volumes. 
Section  206.102  of  the  February  1998 
proposal  would  have  required  the 
producer  to  base  royalty  value  on  its 
marketing  affiliate's  various  arm's- 
length  sales  and  allocate  the  proper 
values  back  to  the  Federal  lease 
production.  Many  commenters  said  this 
"tracing"  would  be  difficult  at  best,  but 
others  wanted  the  opportunity  to  do  so. 
One  commenter  suggested  that  as  an 
alternative  the  lessee  should  be 
permitted  to  base  the  value  of  its 
production  on  the  prices  its  marketing 
affiliate  pays  for  crude  oil  it  buys  at 
arm's  length  in  the  same  field  or  area. 

As  explained  in  the  December  1999 
proposal,  we  do  not  agree  with  this 
proposal  because  an  overriding  general 
premise  of  this  rulemaking  is  that  where 
oil  ultimately  is  sold  at  arm's  length 
before  refining,  it  will  be  valued  based 
on  the  gross  proceeds  accruing  to  the 
seller  under  the  arm's-length  sale  (with 
the  option  to  use  index  or  benchmark 
values  under  some  circumstances  as 
discussed  earlier).  This  means  the 
marketing  affiliate's  arm's-length  resale 
should  form  the  basis  for  valuing  the 
producing  affiliate's  production.  To  do 
otherwise  would  be  inconsistent  with 
the  way  arm's-length  resales  are  treated 
elsewhere  in  this  rule. 
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The  third  benchmark  value  is  the 
average  of  the  daily  mean  spot  prices 
published  in  any  MMS-approved 
publication  for  WTI  crude  at  Gushing, 
Oklahoma,  applicable  to  deliveries 
during  the  month  following  the 
production  month.  You  must  calculate 
the  daily  mean  spot  price  by  averaging 
the  daily  high  and  low  prices  for  the 
month  in  the  selected  publication.  Use 
only  the  days  and  corresponding  spot 
prices  for  which  such  prices  are 
published.  You  must  adjust  the  value 
for  applicable  location  and  quality 
differentials,  and  you  may  adjust  it  for 
transportation  costs,  under  §  206.112  of 
this  subpart.  An  illustration  of  how  the 
spot  price  value  is  calculated  is  given 
below  in  the  discussion  of  spot  price 
values  for  areas  other  than  California 
and  Alaska  and  the  RMR. 

This  paragraph  is  very  similar  to 
paragraph  206.102(c)(2){i)  of  the  January 
1997  proposal.  The  main  difference  is 
that  rather  than  using  NYMEX  futures 
prices,  we  apply  Gushing  spot  prices  in 
the  final  rule.  This  was  due  to  an 
industry  comment  that  since  Gushing 
spot  and  NYMEX  futures  prices  track 
closely  over  time  and  that  we  use  spot 
prices  in  the  other  two  valuation 
regions,  using  the  spot  price  in  the  RMR 
would  lend  consistency  with  no 
downside  effects.  As  noted  earlier,  in 
the  final  rule  we  correlated  the  spot 
price  determination  period  with  the 
trade  month,  rather  thcui  the  delivery 
month.  As  provided  in  the  previous 
proposals,  the  final  rule  provides  that  if 
you  demonstrate  to  MMS's  satisfaction 
that  paragraphs  (b)(1)  through  (b)(3) 
result  in  an  unreasonable  value  for  your 
production  as  a  result  of  circumstances 


regarding  that  production,  the  MMS 
Director  may  establish  an  alternative 
valuation  method. 

This  method  is  the  last  alternative  and 
is  intended  to  be  used  only  in  very 
limited  and  highly  unusual' 
circumstances.  We  believe  there  should 
be  very  few  such  alternative  valuation 
methods. 

We  received  several  comments  that 
this  option  should  be  offered 
nationwide.  However,  as  we  explained 
in  the  December  1999  proposal,  we 
believe  this  is  inappropriate  because 
valid  spot  prices  for  which  reasonable 
location  and  quality  adjustments  may  be 
made  are  available  throughout  the  rest 
of  the  country.  While  the  Gushing  spot 
price  likewise  is  valid,  the  remoteness 
of  the  RMR  may  in  some  cases  cause 
such  severe  difficulties  in  making 
reasonable  location/quality  adjustments 
that  an  alternative  method  may  be 
warranted. 

Paragraph  206.103(c)  applies  to 
production  from  leases  not  located  in 
Galifomia,  Alaska,  or  the  RMR.  As 
proposed  in  December  1999,  MMS  has 
modified  paragraph  206.102(c)(2)(i)  of 
the  January  1997  proposal  that  applied 
to  locations  other  than  Galifornia  and 
Alaska.  That  paragraph  would  have 
required  you  to  value  your  oil  at  the 
average  daily  NYMEX  futures  settle 
prices.  In  this  final  rule,  value  is  the 
average  of  the  daily  mean  spot  prices: 

(1)  For  the  market  center  nearest  your 
lease  where  spot  prices  for  crude  oil 
similar  in  quality  to  that  of  your 
production  are  published  in  an  MMS- 
approved  publication.  (There  may  be 
cases  where  the  nearest  market  center 
may  not  be  the  appropriate  one  for  you 


to  use  because  the  quality  of  your 
production  better  matches  that  typically 
traded  at  another,  more  distant  market 
center.  In  such  cases,  you  may  use  this 
alternate  market  center  to  value  your 
production.); 

(2)  For  that  similar  quality  crude  oil. 
(For  example,  at  the  St.  James, 
Louisiana,  market  center,  spot  prices  are 
published  for  both  Light  Louisiana 
Sweet  and  Eugene  Island  crude  oils. 
Their  quality  specifications  differ 
significantly,  and  you  must  use  the  spot 
price  for  the  oil  that  is  most  similar  to 
your  production.);  and 

(3)  That  are  applicable  to  the  month 
following  the  production  month. 

An  example  of  the  index  pricing 
method  utilizing  Empire,  Louisiana  spot 
prices  for  Heavy  Louisiana  Sweet 
production  follows.  Assume  that  the 
production  month  is  December  1999 
and  that  we  take  data  from  an  MMS- 
approved  publication.  To  reflect  the 
market's  assessment  of  value  during  the 
production  month,  use  the  spot  price 
published  for  each  business  day 
beginning  with  November  26,  1999,  and 
ending  with  December  25, 1999  (for  the 
January  2000  spot  sales  delivery  month). 
The  daily  mean  spot  price  assessments 
during  the  period  November  26,  1999 — 
December  25,  1999  are  averaged  to 
arrive  at  the  Empire  spot  price  basis,  in 
this  case  $26.3089  per  barrel.  This  price 
would  be  adjusted  for  location/quality 
differentials  and  transportation  (as 
discussed  elsewhere  in  this  preamble) 
in  determining  the  proper  value  of  your 
oil  for  December  1 999  production.  The 
following  table  illustrates  the 
calculation  in  this  example: 


Heavy  Louisiana  Sweet  (Empire,  Louisiana)  Spot  Prices.— December  1999 

[Prices  for  January  2000  Delivery,  December  1 999  Production] 


Date 

Low  ($A)bl) 

High(S/bbl) 

Average 

11/29/99  

26.2000 
25.0400 
25.4400 
26.2000 
26.5500 
27.5000 
26.9500 
27.2000 
26.7500 
25.9000 
25.7700 
26  2000 
26.8000 
27.2500 
26  3900 
25.9000 
25.7500 
25.5000 
25.9500 
26.2758 

262400 
25.0900 

25  4800 

26  3000 
26.6000 
27.5200 
27.0000 
27.2500 
26.7900 
26.0300 
25.8000 
26.2500 
26.9500 
27.3300 
26.4500 
26.0200 

25  8500 
255500 

26  0000 
26.3421 

26.2200 

11/30/99  

25.0650 

12/01/99     

25  4600 

12/02/99  ; 

26  2500 

12/03/99  ^ 

26.5750 

12/06/99  

27.5100 

12/07/99       

26.9750 

12/08/99  

27.2250 

12/09/99 

26  7700 

12/10/99  

25.9650 

12/13/99  

25.7850 

12/14/99      

26  2250 

12/15/99        

268750 

12/16/99  

27.2900 

12/17/99  

26.4200 

12/20/99    

25.9600 

12/21/99    

25.8000 

12/22/99 

25.5250 

12/23/99 

25.9750 

Average  

26.3089 
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At  the  January  1000  workshops,  one 
commenter  sugge  sted  that  MMS  offer  an 
option  to  use  the  market  center  where 
exchanges  of  the  essee's  oil  typically 
take  place,  rather  than  the  market  center 
nearest  the  lease.  As  explained  above, 
we  have  not  adoj  ted  this  suggestion 
because  our  intei  t  is  to  correlate  both 
proximity  to  the  ease  and  quality 
similarity.  The  c<  mmenter's  suggestion 
would  introduce  unwarranted 
ambiguity  and  su  sceptibility  to 
manipulation  int )  the  rule. 

You  must  calci  Jate  the  daily  mean 
spot  price  by  averaging  the  daily  high 
and  low  prices  fc  r  the  month  in  the 
selected  publicat  on.  You  must  use  only 
the  days  and  conesponding  spot  prices 
for  which  such  p  ices  are  published. 
You  must  adjust  he  value  for  applicable 
location  and  qual  ity  differentials,  and 
you  may  adjust  i1  for  transportation 
costs,  under  §  20^.112  of  this  subpart. 

As  explained  in  the  December  1999 
proposal,  MMS  ciianged  the  valuation 
procedure  to  use  [spot,  rather  than 
NYMEX,  prices,  for  several  reasons. 
First,  we  believe  that  when  the  NYMEX 
futures  price,  pre  perly  adjusted  for 
location  and  qua  ity  differences,  is 
compared  to  spoi  prices,  it  nearly 
duplicates  those  spot  prices.  Second, 
application  of  sp  at  prices  removes  one 
portion  of  the  ne  ;essary  adjustments  to 
the  NYMEX  prici ! — the  leg  between 
Gushing,  Oklaho  na,  and  the  market 
center  location.  Although  industry 
continued  to  obj(  (ct  to  any  form  of 
valuation  that  be  jins  with  values  away 
from  the  lease,  we  received  several 
comments  that  using  the  spot  price 
rather  than  NYM  EX  futures  prices 
would  improve  i  dministration  of  the 
rule  with  no  app  u^nt  adverse  effects. 

MMS  did  not  <  dopt  any  of  the 
alternatives  here  (or  for  California  and 
Alaska)  that  it  di  d  for  the  RMR  where 
oil  cannot  be  val  ied  under  §  206.102. 
That  is  because,  imlike  the  RMR,  there 
are  meaningful  p  ublished  spot  prices 
applicable  to  pre  duction  in  the  other 
regions  (Cushinj ,  Oklahoma;  St.  James, 
Louisiana:  Empi  e,  Louisiana;  Midland, 
Texas;  Los  Ange  es/San  Francisco, 
California).  In  the  United  States,  with 
the  exception  of  the  RMR,  spot  and 
related  index -ty|  le  prices  drive  the 
manner  in  whici  i  crude  oil  is  bought 
and  traded.  Spol  prices  play  a 
significant  role  i  i  crude  oil  marketing. 
They  form  a  bas  s  on  which  deals  are 
negotiated  and  p  riced  and  are  readily 
available  to  less*  ies  via  price  reporting 
services.  We  bel  eve  spot  prices  are  the 
best  indicator  of  value  for  production 
from  leases  outs  de  the  RMR.  Therefore, 
it  is  not  necessai  y  to  consider  other,  less 
accurate  means  jf  valuing  production 


not  sold  at  arm's  length  for  regions 
outside  the  Rocky  Mountains. 

We  received  numerous  comments 
about  MMS  inappropriately  moving  the 
value  of  production  away  from  the  lease 
without  permitting  deduction  of 
marketing  costs  or  the  value  added  by 
the  lessee  and  its  affiliates.  MMS  is  not 
allowing  the  costs  of  marketing 
production  as  a  deduction  from  value 
based  on  index  prices  or  value  based  on 
gross  proceeds.  The  requirement  to 
market  production  for  the  mutual 
benefit  of  the  lessee  and  the  lessor  at  no 
cost  to  the  lessor  is  an  implied  covenant 
of  the  lease,  and  is  not  unique  to  Federal 
leases.  See  Section  Ill(i)  for  more  detail. 
With  respect  to  the  costs  of  putting 
production  into  marketable  condition, 
see,  e.g.,  Mesa  Operating  Limited 
Partnership  v.  Department  of  the 
Interior,  931  F.2d  318  (5th  Cir.  1991). 
cert,  denied.  502  U.S.  1058  (1992); 
Texaco,  Inc.  v.  Quarterman,  Civil  No. 
96-CV-08-J  (D.  Wyo.  1997).  It  follows 
that  any  payments  the  lessee  receives 
for  performing  such  services  are  part  of 
the  value  of  the  production  and  are 
royalty  bearing.  MMS  is  not  altering  this 
principle  in  this  final  rule.  The  rule,  in 
§  206.106  discussed  below,  simply 
makes  the  longstanding  implied 
obligation  express. 

Paragraph  206.103(d)  is  paragraph 
206.102(c)(3)  of  the  January  1997 
proposal  with  minor  clarifying  word 
changes  proposed  in  December  1999.  It 
states  that  if  MMS  determines  that  any 
of  the  index  (spot)  prices  are  no  longer 
available  or  no  longer  represent 
reasonable  royalty  value,  then  MMS  will 
exercise  the  Secretary's  authority  to 
establish  value  based  on  other  relevant 
matters.  These  could  include,  for 
example,  well-established  market  basket 
price  formulas. 

Paragraph  206.103(e)  addresses 
situations  where  you  transport  your  oil 
directly  to  your  or  your  affiliate's 
refinery  and  believe  that  use  of  a 
particular  index  price  is  unreasonable. 
In  that  event,  you  may  apply  to  the 
MMS  Director  for  approval  to  use  a 
value  representing  the  market  at  the 
refinery.  Based  on  the  lack  of  persuasive 
contrary  comments  on  this  provision, 
which  was  included  in  the  February 
1998  proposal,  we  included  it  in  the 
December  1999  proposal  and  in  this 
final  rule  with  only  minor  clarifying 
changes. 

Section  206.104  What  Index  Price 
Publications  Are  Acceptable  to  MMS? 

Section  206.104  in  the  December  1999 
proposal  and  in  the  final  rule  is 
paragraphs  (c)(4).  (c)(5),  and  (c)(6)  of 
§  206.102  from  the  January  1997 
proposal  with  an  added  reference  to 


spot  prices  for  crude  oil  other  than  ANS. 
The  few  comments  that  MMS  received 
on  this  section  simply  said  that  industry 
should  have  some  input  into  which 
publications  MMS  accepts.  We  have 
included  this  section  in  this  final  rule 
imchanged.  MMS  will  consult  with 
industry  groups  as  appropriate  in 
deciding  which  publications  should  be 
used  for  index  pricing. 

Section  206. 1 05  What  Records  Must  I 
Keep  To  Support  My  Calculations  of 
Value  Under  This  Subpart? 

Section  206.105  specifies  that  you 
must  be  able  to  show  how  you 
calculated  the  value  you  reported, 
including  all  adjustments.  This  is 
important  because  if  you  are  imable  to 
demonstrate  on  audit  how  you 
calculated  the  value  you  reported  to 
MMS,  you  could  be  subjected  to 
sanctions  for  false  reporting. 

Section  206.106  What  Are  My 
Responsibilities  To  Place  Production 
Into  Marketable  Condition  and  To 
Market  Production? 

Section  206.106  is  paragraph 
206.102(e)(1)  of  the  January  1997 
proposal  with  minor  clarifying  word 
changes  proposed  in  December  1999.  It 
says  you  must  place  oil  in  marketable 
condition  and  market  the  oil  for  the 
mutual  benefit  of  the  lessee  and  the 
lessor  at  no  cost  to  the  Federal 
Government  unless  otherwise  provided 
in  the  lease  agreement.  As  explained 
previously,  we  received  many 
comments  from  industry  that  MMS  is 
inappropriately  trying  to  force  industry 
to  bear  all  marketing  costs  and  that 
MMS  should  share  in  these  costs.  MMS 
disagrees  with  those  arguments  and  is 
not  altering  the  lessee's  obligation  to 
market  production  at  no  cost  to  the 
lessor  in  this  final  rule. 

The  Jemuary  1997  proposal  also 
included,  at  paragraph  206.102(e)(2),  a 
provision  regarding  the  lessee's  general 
responsibility  to  pay  interest  if  the 
lessee  reports  value  improperly  and 
underpays  royalties,  or  to  take  a  credit 
for  overpaid  royalties.  We  deleted  this 
provision  in  the  December  1999 
proposal  and  have  left  it  out  of  the  final 
rule  because  these  matters  are  already 
covered  in  other  parts  of  MMS's 
regulations. 

Section  206. 107  How  Do  I  Request  a 
Value  Determination? 

Section  206.107  of  the  February  1998 
proposal  included  the  substance  of 
paragraph  206.102(f)  of  the  January  1997 
proposal  in  shortened  and  simplified 
terms.  It  said  you  may  ask  MMS  for 
guidance  in  determining  value,  and  you 
may  propose  a  valuation  method  to 
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MMS.  MMS  would  then  review  your 
proposal  and  provide  you  with  a  non- 
binding  determination  of  the  guidance 
you  request.  We  received  a  variety  of 
comments  that  guidance  alone  is 
insufficient  and  that  something  much 
more  substantial  is  needed  to  provide 
certainty  and  protection  in  case  of  audit. 

The  final  rule  provides  for  vedue 
determinations  issued  by  the  Assistant 
Secretary  for  Land  and  Minerals 
Management  that  are  binding  on  the 
lessee  and  MMS.  It  also  provides  for 
value  determinations  issued  by  MMS 
that  are  binding  on  MMS  only  and  not 
the  lessee,  and  that  are  not 
administratively  appealable.  See  MMS's 
response  to  comments  on  the  earlier 
proposals  in  Sections  VI(f),  VII{f), 
VIII(b),  and  IX(p)  above. 

Also,  we  deleted  paragraph  206.102(g) 
of  the  January  1997  proposal.  It 
discussed  audit  procedures  related  to 
value  determinations,  and  these  are 
covered  sufficiently  in  other  parts  of 
MMS's  regulations. 

Section  206.108  Does  MMS  Protect 
Information  I  Provide? 

Section  206.108  is  paragraph 
206.102(h)  of  the  January  1997  proposal, 
but  with  minor  wording  changes  for 
clarity  that  we  proposed  in  December 
1999. 

Section  206. 1 09    When  May  I  Take  a 
Transportation  Allowance  in 
Determining  Value? 

Section  206.109  includes  the 
substance  of  §  206.104  of  the  January 
1997  proposal  with  only  minor  wording 
changes  proposed  in  December  1999.  In 
the  December  1999  proposal  and  in  this 
final  rule,  we  removed  the  last  two 
sentences  of  paragraph  (a)  of  the  January 
1997  proposal  regarding  transportation 
of  oil  that  MMS  takes  as  royalty  in  kind. 
These  provisions  were  unnecessary 
because  this  issue  is  addressed  in  the 
royalty-in-kind  regidations  in  §  208.8. 

This  section  also  includes  the 
provision  that  you  may  not  take  a 
transportation  allowance  greater  than  50 
percent  of  the  value  of  the  oil 
determined  under  this  subpart.  We 
received  several  comments  that  MMS 
should  relax  this  limitation.  However, 
paragraph  206.109(c)(2)  continues  the 
existing  practice  that  you  may  ask  MMS 
to  approve  a  larger  transportation 
allowance  by  demonstrating  that  your 
reasonable,  actual,  and  necessary  costs 
exceed  the  50  percent  limitation. 


Sections  2206. 110  and  206. 1 1 1     How 
Do  I  Determine  a  Transportation 
Allowance  Under  an  Arm  's-Length 
Transportation  Contract,  and  How  Do  I 
Determine  a  Transportation  Allowance 
Under  a  Non-Arm  's-Length 
Transportation  Contract? 

Sections  206.110  and  206.111  of  the 
December  1999  proposal  were 
paragraphs  206.105(a)  and  (b), 
respectively,  of  the  existing  rule, 
rewritten  to  reflect  plain  English,  with 
three  proposed  changes.  MMS  also 
requested  comments  on  two  other 
issues.  Based  on  comments  received  and 
further  analysis,  we  are  making  further 
changes  in  the  final  rule. 

The  December  1999  proposal 
included  two  changes  to  the  calculation 
of  actual  transportation  costs  under 
§  206.111(g).  First,  under  the  current 
regulations,  a  change  in  ownership  does 
not  alter  the  depreciation  schedule.  That 
is,  a  transportation  system  caimot  be 
depreciated  more  than  once  by  one  or 
more  owners.  Section  206.111(g)(2) 
proposed  in  December  1999  stated  that 
an  arm's-length  change  in  ownership  of 
a  transportation  system  would  result  in 
a  new  depreciation  schedule  for 
purposes  of  the  allowance  calculation. 
Under  the  proposed  provision,  if  you  or 
your  affiliate  purchased  an  existing 
transportation  system  at  arm's  length, 
your  initial  capital  investment  would 
have  been  equal  to  your  purchase  price 
of  the  transportation  system. 

The  final  rule  does  not  adopt  the 
provision  as  proposed  in  December 
1999.  As  written,  the  December  1999 
proposal  gave  rise  to  serious  difficulties 
because  of  potential  inflated  allowances 
due  to  the  original  owner's  ability  to 
recover  or  "recapture"  its  actual  costs 
by  selling  the  pipeline  at  a  value  greater 
than  the  depreciable  balance. 

For  example,  assume  that  an  original 
owner  had  paid  $20  million  to  construct 
a  pipeline.  Further  assume  that  the 
original  owner  used  a  20-year  straight- 
line  depreciation  and  made  no 
subsequent  reinvestment.  Further 
assume  that  in  year  15,  the  original 
owner  sold  the  pipeline  at  arm's  length 
for  $10  million  to  another  person  who 
also  transported  oil  through  the  pipeline 
under  a  non-arm's-length  arrangement. 
Under  the  December  1999  proposal,  the 
purchaser  would  have  begun  a  new 
depreciation  schedule  based  on  the  $10 
million  purchase  price.  But  the 
consequence  of  this  transaction  is  that 
the  original  owner's  actual 
transportation  costs  effectively  were 
reduced  because  it  recovered  $5  million 
of  the  $15  million  it  had  taken  as 
depreciation.  Thus,  if  the  actual 
transportation  costs  it  originally 


reported  were  not  recalculated,  more 
transportation  costs  than  were  actually 
incurred  would  be  deducted  from 
royalty  value. 

The  December  1999  proposal  thus 
gave  rise  to  serious  questions  of  how  to 
"recapture"  the  royalties  owed  as  a 
result  of  the  reduced  costs.  One  possible 
solution  would  have  been  to  require  the 
lessee  who  sold  the  transportation 
system  to  recalculate  all  of  its 
transportation  allowances  for  a 
retrospective  period  of  several  years. 
That  would  have  been  an 
extraordinarily  complex  calculation, 
because  the  difference  between  the 
transportation  costs  reported  and  the 
costs  actually  incurred  is  not  equal  to 
the  amount  of  depreciation  the  selling 
lessee  recaptured.  If  the  depreciation 
element  of  the  cost  calculation  were 
reduced  retroactively,  that  also  would 
change  the  calculation  of  return  on 
undepreciated  investment.  Thus,  the 
selling  lessee  would  have  to  recalculate 
both  elements  of  actual  transportation 
costs  for  every  report  month.  Further, 
this  recalculation  in  most  cases  would 
involve  a  number  of  leases. 

In  view  of  the  complex  and  costly 
burdens  that  would  be  imposed  on 
lessees,  MMS  has  not  provided  for  a 
detailed  "recapture"  procedure  in  the 
final  rule.  Instead,  MMS  adopted  a 
simpler  approach  that  still  addresses 
much  of  tiie  concern  that  led  to  the 
provision  in  the  December  1999 
proposal. 

Under  the  final  rule,  if  you  or  your 
affiliate  own  a  transportation  system  on 
the  effective  date  of  the  rule,  you  must 
base  your  depreciation  schedule  used  in 
calculating  actual  transportation  costs 
for  royalties  paid  on  production  after 
the  effective  date  of  the  rule  on  your 
total  capital  investment  in  the  system. 
Total  capital  investment  includes  your 
original  purchase  price  or  construction 
cost  and  any  subs^uent  reinvestment. 

If  you  or  your  affiliate  were  not  the 
original  owner  of  the  system,  but 
purchased  the  transportation  system  at 
arm's  length  before  the  effective  date  of 
the  final  rule,  you  must  incorporate 
depreciation  on  the  schedule  based  on 
your  purchase  price  (and  subsequent 
reinvestment)  into  your  transportation 
allowance  calculations  in  paying  royalty 
on  production  after  the  effective  date  of 
the  rule.  However,  you  would  begin  at 
the  point  on  the  depreciation  schedule 
corresponding  to  the  effective  date  of 
the  rule.  You  must  prorate  your 
depreciation  for  the  year  2000  by 
claiming  part-year  depreciation  for  the 
period  from  the  effective  date  of  the  rule 
until  December  31,  2000. 

Under  this  provision,  you  may  not 
adjust  your  transportation  costs  for 
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royalties  paid  on  jroduction  before  the 
effective  date  of  t  le  rule  using  the 
depreciation  scht  dule  based  on  your 
purchase  price.  T  le  final  rule  does  not 
permit  recalculat  on  of  allowances  for 
prior  periods  on  mat  basis.  Your 
calculation  of  actual  transportation  costs 
for  periods  befora  the  effective  date  of 
the  rule  presumably  was  based  on  the 
original  owner's  depreciation  schedule, 
and  that  will  rem  lin  unchanged. 

For  example,  if  you  purchased  a 
system  at  arm's  U  ngth  on  January  1, 
1995,  you  would  je  in  the  sixth  year  of 
the  depreciation  !  chedule  based  on  your 
purchase  price.  A  ssume  that  you  had  no 
subsequent  reinvestment.  You  would 
incorporate  into  your  calculation  of 
actual  transportanon  costs  the 
depreciation  app  icable  to  the  sixth  year 
from  the  schedul(  s  based  on  your 
purchase  price,  h  owever,  you  must 
prorate  your  claii  led  depreciation  for 
calendar  year  20C  0  by  claiming  part- 
year  depreciation  for  the  period  from 
the  effective  date  of  the  rule  until 
December  31 ,  20(  0.  If  your  calculation 
of  actual  transpo)  tation  costs  for  the 
period  before  the  effective  date  of  the 
rule  was  based  oi  i  the  original  owner's 
depreciation  sch«  dule,  you  may  not 
adjust  the  calcula  tion  of  costs  for  the 
period  before  the  effective  date  of  the 
rule  using  the  scl  edule  based  on  your 
purchase  price. 

Under  the  final  rule,  if  you  are  the 
original  owner  of  the  transportation 
system  on  the  effective  date  of  this  rule, 
you  must  contini  e  to  use  your  existing 
depreciation  sch(  dule  in  calculating 
actual  transporta  ion  costs  for 
production  in  pei  iods  after  the  effective 
date  of  this  secticn.  In  other  words,  yoiu 
depreciation  calc  illation  does  not 
change. 

However,  if  yoi  i  or  your  affiliate 
purchase  a  trans{  ortation  system  at 
arm's  length  fron  the  original  owner 
after  the  effective  date  of  the  rule,  you 
thereafter  must  b  ise  your  depreciation 
schedule  used  in  calculating  actual 
transportation  co  »ts  on  your  total  capital 
investment  in  th<  system  (including 
your  original  purchase  price  and 
subsequent  reinvestment).  You  must 
prorate  your  depi  eciation  for  the  year  in 
which  you  or  yo\  ir  affiliate  purchased 
the  system  to  refl  ect  the  portion  of  that 
year  for  which  y(  u  or  your  affiliate  own 
the  system. 

ff  you  or  your  iifiliate  purchase  a 
transportation  system  at  arm's  length 
after  the  effective  date  of  the  rule  from 
anyone  other  tha  i  the  original  owner, 
you  must  assume  the  depreciation 
schedule  of  the  p  erson  who  owned  the 
system  on  the  efi  ective  date  of  the  rule. 

Thus,  under  the  final  rule,  if  you 
purchased  a  pipe  line  before  the  effective 


date  of  this  rule  (whether  from  the 
original  owner  or  a  subsequent  owner), 
you  now  may  calculate  depreciation 
based  on  your  purchase  price.  From 
now  on,  you  may  use  your  purchase 
price  as  your  basis  only  if  you  purchase 
the  pipeline  from  the  original  owner.  If 
you  purchase  a  pipeline  bom  anyone 
other  than  the  original  owner,  you  will 
assume  the  seller's  depreciation 
schedule.  MMS  believes  that  these 
provisions  balance  the  competing 
considerations  arising  from  the 
December  1999  proposal  and  minimize 
the  burdens  on  both  the  lessees  and  the 
agency. 

The  second  change  proposed  in 
December  1999,  at  §  206.111(g)(3)  and 
adopted  in  the  final  rule  as  §  206.11  l(j). 
provides  that  even  after  a  transportation 
system  has  been  depreciated  below  a 
value  equal  to  ten  percent  of  your 
original  capital  investment,  you  may 
continue  to  include  in  the  allowance 
calculation  a  cost  equal  to  ten  percent 
of  your  total  capital  investment  in  the 
transportation  system  multiplied  by  a 
rate  of  return  under  paragraph  (h)  of  this 
section,  regardless  of  the  pipeline's 
depreciation  status.  (Under  the  current 
regulations  a  lessee  is  not  allowed  to 
claim  any  depreciation  or  return  on 
capital  once  a  pipeline  is  fully 
depreciated.)  This  is  only  to  calculate 
the  return  component  of  the 
transportation  allowance;  you  still  must 
follow  the  depreciation  schedule  for 
calculating  the  depreciation  component 
of  the  allowance.  So  while  you  are 
permitted  to  take  a  return  component 
equal  to  the  allowable  rate  of  return 
times  ten  percent  of  the  total  capital 
investment  each  year  after  you  have 
depreciated  your  facility  to  the  ten 
percent  level,  you  may  claim  only  the 
actual  depreciation  according  to  the 
depreciation  schedule.  Thus,  you  will 
be  eligible  for  a  return  component  even 
when  you  can  no  longer  claim 
depreciation. 

m  the  final  rule,  we  also  have  added 
a  clarifying  paragraph  (2)  to  specify  that 
in  calculating  royalties  paid  on 
production  after  the  effective  date  of  the 
rule,  you  may  apply  this  paragraph  to  a 
transportation  system  that  before  the 
effective  date  of  this  rule  is  depreciated 
at  or  below  a  value  equal  to  ten  percent 
of  yoiu  total  capital  investment.  You 
may  not  adjust  royalties  paid  for 
production  in  periods  before  the 
effective  date  of  the  rule  incorporating 
this  additional  return  on  investment 
component. 

Section  206.111(g)(4)  of  the  December 
1999  proposal  (paragraph 
206.105(b)(2)(B)  of  the  current 
regulations)  provides  an  alternative  for 
transportation  facilities  first  placed  in 


service  after  March  1, 1988.  In  the 
December  1999  proposal,  we  asked  for 
comments  on  whether  this  provision 
should  be  continued.  In  the  final  rule, 
we  are  deleting  this  paragraph.  This 
paragraph  is  unnecessary  in  light  of  the 
changes  we  are  making  to  the 
calculation  of  actual  transportation  costs 
and  because  it  is  our  understanding  that 
this  paragraph  has  been  used  in  few,  if 
any,  situations. 

"The  existing  nde  uses  the  Standard 
and  Poor's  Industrial  BBB  bond  rate  as 
an  allowable  rate  of  return  on  capital 
investment  for  producers  who  transport 
oil  through  their  own  pipelines  (see  30 
CFR  §  206.157(b)(2)(v)).  In  the  December 
1999  proposal,  we  asked  for  comments 
on  whether  the  existing  rate  of  return 
should  be  changed.  As  noted  above, 
some  commenters  suggested  increasing 
the  rate  used  in  calcvdating  the 
allowance  to  twice  the  Standard  and 
Poor's  BBB  industrial  bond  rate.  Two 
States  and  an  individual  commented 
that  increasing  the  rate  of  return  above 
the  BBB  rate  is  unnecessary  and  urged 
MMS  to  maintain  the  current  rate  of 
return. 

As  explained  above  in  Section  IX(a), 
MMS  believes  the  BBB  bond  rate  is  a 
very  appropriate  rate  of  return  and  is 
retaining  it  in  the  final  rule. 

Section  206. 112     What  adjustments 
and  transportation  allowances  apply 
when  I  value  oil  using  index  pricing? 

Section  206.112  describes  how  to 
adjust  the  index  price  for  location 
differentials,  quality  differentials,  and 
transportation  allowances  depending  on 
how  you  dispose  of  your  oil. 

In  the  February  1998  proposal, 
§206.112  contained  a  "menu"  of 
possible  adjustments  that  coiUd  apply  in 
different  circumstances,  and  §  206.113 
prescribed  which  of  the  adjustments 
from  the  "menu"  applied  to  specific 
circumstances.  The  December  1999 
proposal  eliminated  the  "menu"  and 
instead  combined  the  previously 
proposed  §§  206.112  and  206.113  into 
one  section  that  describes  what 
adjustments  apply  when  using  index 
pricing.  We  have  adopted  that  approach 
in  the  final  rule.  The  "menu"  of  options 
is  no  longer  necessary  with  the 
elimination  of  aggregation  points  and 
MMS-pubhshed  differentials.  This  new 
paragraph  covers  all  situations 
regardless  of  lease  location,  so  there  is 
no  need  for  geographical  breakdown  of 
adjustments  and  allowances. 

As  proposed  in  December  1999,  we 
eliminated  the  location  differential 
between  the  index  pricing  point  and  the 
market  center.  This  is  because  imder  the 
valuation  procedures  proposed  under 
the  February  1998  and  December  1999 
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proposals  and  adopted  in  this  hnal  rule, 
the  index  pricing  point  and  market 
center  are  synonymous. 

Paragraph  206.112(a)  covers  situations 
where  you  dispose  of  your  production 
under  one  or  more  arm's-length 
exchange  agreements.  In  this  case,  you 
must  adjust  the  index  price  for  any 
location/quality  differentials  that  reflect 
the  difference  in  value  of  crude  oil 
between  the  point(s)  where  your 
production  is  given  in  exchange  and  the 
point(s)  where  oil  is  received  in 
exchange.  You  may  also  adjust  the 
index  price  to  reflect  any  actual 
transportation  costs  between  the  lease 
and  the  first  point  where  you  give  your 
oil  in  exchange,  and  between  any 
intermediate  point  where  you  receive 
oil  in  exchange  to  another  point  where 
you  give  the  oil  in  exchange  again,  and 
between  the  last  point  you  receive  oil  in 
exchange  and  a  market  center  or 
refinery  that  is  not  at  a  market  center. 
These  costs  are  determined  under 
§§206.110  or  206.111,  depending  on 
whether  your  transportation 
arrangement  is  at  arm's  length  or  not. 
(Note  again,  that  if  the  transportation 
costs  from  the  lease  to  the  market  center 
or  alternate  disposal  point  are  already 
reflected  in  the  location  differential 
between  the  lease  and  the  market  center, 
you  may  not  claim  duplicate 
transportation  costs.)  A  third  adjustment 
(paragraph  (d))  may  be  warranted  if  the 
quality  of  your  lease  production  differs 
from  that  of  the  oil  you  exchanged  at 
any  intermediate  point  (for  example, 
due  to  commingling  at  intermediate 
locations).  This  last  adjustment  would 
be  based  on  pipeline  quality  bank 
premia  or  penalties,  but  only  if  such 
quality  banks  exist  at  intermediate 
commingling  points  before  your  oil 
reaches  the  market  center  or  alternate 
disposal  point. 

For  example.  Company  A  transports 
its  production  from  a  platform  in  the 
Gulf  of  Mexico  to  an  intermediate  point 
under  an  arm's-length  transportation 
contract  for  $0.50  per  barrel.  Company 
A  then  enters  into  em  arm's-length 
exchange  agreement  between  the 
intermediate  point  and  the  market 
center  at  St.  James,  Louisiana.  Company 
A  then  refines  the  oil  it  receives  at  the 
market  center,  so  it  must  determine 
value  using  an  index  price  under 
§206.103.  The  arm's-length  exchange 
agreement  between  the  intermediate 
point  and  St.  James  contains  a  location/ 
quality  differential  of  $0.10  per  barrel. 
The  average  of  the  daily  mean  spot 
prices  for  St.  James  (the  market  center 
nearest  the  lease  with  crude  oil  most 
similar  in  quality  to  Company  A's  oil) 
is  $20.00  per  barrel  for  the  production 
month.  The  value  of  Company  A's 


production  at  the  lease  is  $19.40 
($20.00— $0.10— $0.50)  per  barrel. 

Under  paragraph  206.112(a),  you  must 
determine  the  differentials  from  each  of 
your  arm's-length  exchange  agreements 
applicable  to  the  exchanged  oil. 
Therefore,  for  example,  if  you  exchange 
100  barrels  of  production  under  two 
separate  arm's-length  exchange 
agreements  for  60  barrels  and  40  barrels 
respectively,  separately  determine  the 
location/quality  differential  under  each 
of  those  exchange  agreements,  and 
apply  each  differential  to  the 
corresponding  index  price.  As  another 
example,  if  you  produce  100  barrels  and 
exchange  that  100  barrels  three 
successive  times  under  arm's-length 
agreements  to  obtain  oil  at  a  final 
destination,  total  the  three  adjustments 
from  those  exchanges  to  determine  the 
adjustment  under  this  subparagraph.  (If 
one  of  the  three  exchanges  were  not  at 
arm's  length,  you  must  request  MMS 
approval  under  paragraph  (b)  for  the 
location/quality  adjustment  for  that 
exchange  to  determine  the  total 
location/quality  adjustment  for  the  three 
exchanges.)  You  also  could  have  a 
combination  of  these  examples. 

Paragraph  206.112(b)  addresses  cases 
where  your  exchange  agreement  is  not 
at  arm's-length.  In  that  event,  you  must 
request  approval  from  MMS  for  any 
location/quality  adjustment. 

Paragraph  206.112(c)  addresses  cases 
where  you  transport  your  production 
directly  to  a  market  center  or  to  an 
alternate  disposal  point  (for  example, 
your  refinery),  and  establish  value  based 
on  index  prices  under  §  206.103. 

In  the  case  of  transportation  directly 
to  a  refinery,  you  would  deduct  from  the 
index  price  your  actual  costs  of 
transporting  production  from  the  lease 
to  the  refinery  with  the  costs 
determined  under  §§  206.110  or  206.111 
and  any  quality  adjustments  determined 
by  pipeline  quality  banks  under 
paragraph  206.112(d).  The  index  pricing 
point  is  the  one  nearest  the  lease. 

For  example,  a  lessee  or  its  affiliate  in 
the  Gulf  of  Mexico  might  transport  its 
production  directly  to  a  refinerj'  on  the 
eastern  coast  of  Texas  and  not  to  an 
index  pricing  point.  Because  that 
production  is  not  sold  at  arm's  length, 
the  lessee  must  base  value  on  the 
average  of  the  daily  mean  spot  prices  for 
St.  James,  less  actual  costs  of 
transporting  the  oil  to  the  refinery  and 
any  quality  adjustments  from  the  lease 
to  the  refinery. 

Likewise,  if  a  lessee  or  its  affiliate 
transports  Wyoming  sour  crude  oil 
directly  to  its  refinery  in  Salt  Lake  City, 
Utah,  and  values  the  oil  based  on 
paragraph  206.103(b)(3),  the  lessee  must 
base  value  on  the  average  of  the  daily 


Gushing  spot  prices,  less  the  actual  cost 
of  transporting  the  oil  to  Salt  Lake  City 
and  any  quality  adjustments  between 
the  lease  and  the  refinery. 

When  production  is  moved  directly  to 
a  refinery  and  value  must  be  established 
using  an  index,  issues  arise  because  the 
refinery  generally  is  not  located  at  an 
index  pricing  point.  Consequently,  the 
lessee  does  not  incur  actual  costs  to 
transport  production  to  an  index  pricing 
point,  and  in  any  event,  the  production 
is  not  sold  at  arm's  length  at  that  point. 
The  principle  underlying  the  rules  and 
cases  granting  allowances  for 
transportation  costs  is  that  the  lessee  is 
not  required  to  transport  production  to 
a  market  remote  from  the  lease  or  field 
at  its  own  expense.  When  the  lessee 
sells  production  at  a  remote  market,  the 
costs  of  transporting  to  that  market  are 
deductible  from  value  at  that  market  to 
determine  the  value  of  the  production  at 
or  near  the  lease.  Where  sales  occur 
only  at  or  near  the  lease,  the  question  of 
a  transportation  allowance,  as  that  term 
always  has  been  understood,  does  not 
arise.  However,  because  the  lease  and 
the  index  pricing  point  may  be  distant 
from  one  another,  there  is  a  difference 
in  the  value  of  the  production  between 
the  index  pricing  point  and  the  location 
of  the  lease.  The  question  becomes  how 
to  determine  or  how  best  to  approximate 
that  difference  in  value. 

In  theory,  one  solution  would  be  for 
MMS  to  try  to  derive  what  it  would  cost 
a  lessee  to  move  production  from  the 
lease  to  the  index  pricing  point.  There 
are,  in  MMS's  view,  several  problems 
with  such  an  approach.  First,  it  would 
require  a  burdensome  information 
collection  from  industry  and  impose 
substantial  information  collection  costs 
on  many  parties  to  whom  the  resulting 
calculation  may  never  be  relevant. 
Second,  in  many  cases  it  may  well  not 
be  possible  to  obtain  information  on 
which  to  base  such  a  calculation.  In 
many  instances,  it  is  likely  that  no 
production  from  the  lease  or  field  is 
transported  to  the  index  pricing  point 
that  applies  under  §  206.103. 
Consequently,  in  such  cases  there 
would  be  no  useful  data  on  which  such 
a  cost  derivation  could  be  based. 

Another  possible  solution,  in  theory, 
would  be  for  MMS  to  derive  a  location 
adjustment  between  the  index  pricing 
point  and  the  refinery.  This  might  be 
possible  if,  for  example,  there  are  arm's- 
length  exchanges  of  significant  volumes 
of  oil  between  the  index  pricing  point 
and  the  refinery,  and  if  the  exchange 
agreements  provide  for  location 
adjustments  that  can  be  separated  from 
quality  adjustments.  But  establishing 
such  location  adjustments  on  any  scale 
again  would  require  a  burdensome 
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information  coUe  ction  effort.  MMS  also 
anticipates  that  i  i  many  cases  there 
would  be  no  usel  ul  data  from  which  to 
derive  a  location  adjustment. 

As  we  explain«  d  in  the  December 
1999  proposal.  V  MS  therefore  believes 
that  the  best  and  most  practical  proxy 
method  for  deter  nining  the  difference 
in  value  between  the  lease  and  the 
index  pricing  poi  nt  is  to  use  the  index 
price  as  value  at  he  refinery,  and  then 
allow  the  lessee  I  a  deduct  the  actual 
costs  of  moving  t  le  production  from  the 
lease  to  the  refin(  ry.  This  is  not  a 
"transportation  a  lowance"  as  that  term 
is  commonly  unc  erstood.  but  rather  is 
part  of  the  metho  dology  for  determining 
the  difference  in  /alue  due  to  the 
location  differen(  ;e  between  the  lease 
and  the  index  pri  cing  point. 
Nevertheless,  it  i ;  appropriate  to 
include  this  dedi  ction  for  situations  in 
which  index  pric  ing  is  used. 

MMS  included  this  same  method  in 
the  January  1997  proposal  and  did  not 
receive  any  sugg(  stions  for  alternative 
methods.  We  reo  sived  few  comments  on 
this  issue  in  resp  jnse  to  the  February 
1998  proposal.  Hawever,  one  State 
commented  that  his  method  could 
result  in  calculat  on  of  inappropriate 
differentials.  Abs  ent  better  alternatives, 
MMS  believes  th  s  method  is  the  best 
and  most  reason*  ble  way  to  calculate 
the  differences  ir  value  due  to  location 
when  productior  is  not  actually  moved 
from  the  lease  to  an  index  pricing  point. 

However,  if  a  1 5ssee  believes  that 
applying  the  indi  ix  price  nearest  the 
lease  to  producti  )n  moved  directly  to  a 
refinery  results  ii  i  an  unreasonable 
value  based  on  c:  rcumstances  of  the 
lessee's  producti  )n.  paragraph 
206.103(e)  allowi  MMS  to  approve  an 
alternative  meth(  d  if  the  lessee  can 
demonstrate  the  narket  value  at  the 
refinery.  Althouj  h  we  received  a  few 
comments  that  V  MS  should  not  allow 
such  requests,  M  ^S  believes  it  should 
leave  this  opport  inity  open  for  those 
limited  cases  wh  ;re  the  procedure 
discussed  above  nay  be  shown  to  be 
inappropriate,  as  we  explained  in  the 
December  1999  (  roposal.  MMS  will  do 
a  thorough  reviei  v  and  analysis  of  any 
such  requests  an  1  will  only  approve 
them  where  the  |  iroper  alternative  value 
or  procedure  has  been  clearly 
demonstrated. 

It  is  the  lessee'  3  burden  to  provide 
adequate  docum  sntation  and  evidence 
demonstrating  tl;  e  market  value  at  the 
refinery.  That  ev  dence  may  include, 
but  is  not  limitec  to:  (1)  costs  of 
acquiring  other  c  rude  oil  at  or  for  the 
refinery;  (2)  how  adjustments  for 
quality,  location  and  transportation 
were  factored  ini  o  the  price  paid  for  the 


other  oil;  (3)  the 


volumes  acquired  for 


the  refinery;  and  (4)  other  appropriate 
evidence  or  docimientation  that  MMS 
requires.  If  MMS  approves  an 
alternative  value  representing  market 
value  at  the  refinery,  there  will  be  no 
deduction  for  the  costs  of  transporting 
the  oil  to  the  refinery  imless  it  is 
specifically  identified  in  the  Director's 
approval.  Whether  any  quality 
adjustment  is  available  depends  on 
whether  the  oil  passes  through  a 
pipeline  quality  bank  or  if  an  arm's- 
length  exchange  agreement  used  to  get 
oil  to  the  refinery  contains  a  separately- 
identifiable  quality  adjustment. 

Paragraph  206.112(c)  also  covers 
situations  where  you  transport  your  oil 
directly  to  an  MMS-identified  market 
center.  To  arrive  at  the  royalty  value, 
you  would  adjust  the  index  price  by 
your  actual  costs  of  transportation  under 
§§206.110  and  206.111.  A  second 
adjustment  (paragraph  (d))  may  be 
warranted  if  the  quality  of  your  lease 
production  differs  from  the  quality  of 
the  oil  at  the  market  center.  This 
adjustment  would  be  based  on  pipeline 
quality  bank  premia  or  penalties,  but 
only  if  such  quality  banks  exist  at  the 
aggregation  point  or  intermediate 
commingling  points  before  your  oil 
reaches  the  market  center. 

For  example.  Company  A  transports 
its  production  from  a  platform  in  the 
Gulf  of  Mexico  to  St.  James,  Louisiana, 
under  a  non-arm's-length  transportation 
contract  with  its  affiliate.  The  actual 
cost  of  transporting  production  under 
§206.111  is  $0.50  per  barrel.  The 
average  of  the  daily  spot  prices  at  St. 
James  is  $20.00  per  barrel  for  the 
production  month.  The  value  of 
Company  A's  production  at  the  lease  is 
$19.50  ($20.00-$0.50)  per  barrel. 

As  discussed  earlier  in  this  preamble, 
MMS  received  a  variety  of  comments, 
pro  and  con,  about  the  differentials  used 
in  §  206.112.  MMS  believes  the  criteria 
laid  out  in  this  final  rule  are  fair  and 
reasonable  and  best  represent  a 
balanced  response  to  the  comments 
received. 

In  this  final  rule,  paragraph  206.112(e) 
contains  language  from  proposed 
paragraph  206.112(f)  of  the  February 
1998.  It  states  that  the  term  "market 
center"  means  Gushing,  Oklahoma, 
when  determining  location/quality 
differentials  and  transportation 
allowances  for  production  from  leases 
in  the  RMR. 

In  the  February  1998  proposal  at 
paragraph  206.112(e),  and  in  the 
December  1999  proposal  and  the  final 
rule  at  paragraph  206.112(d),  MMS 
added  a  separate  adjustment  to  reflect 
quality  differences  based  on  quality 
banks  between  your  lease  and  an 
alternate  disposal  point  or  market  center 


applicable  to  your  lease.  You  would 
make  these  quality  adjustments 
according  to  the  pipeline  quality  bank 
specifications  and  related  premia  or 
penalties  that  may  apply  in  your 
specific  situation.  If  no  pipeline  quality 
bank  applies  to  your  production,  then 
you  would  not  take  this  quality 
adjustment.  Likewise,  if  a  quality 
adjustment  is  already  contained  in  an 
arm's-length  exchange  agreement  from 
the  lease  to  the  market  center,  you  could 
not  also  claim  a  pipeline  quality  bank 
adjustment  from  the  lease  to  the 
aggregation  point  or  market  center. 
MMS  believes  this  additional 
adjustment  would  more  accurately 
reflect  actual  quality  adjustments  made 
by  buyers  and  sellers. 

In  this  final  rule  we  added  a  new 
paragraph  206.112(g)  to  clarify  that 
regardless  of  how  you  dispose  of  your 
production  and  which  adjustments 
might  otherwise  apply,  you  cannot 
include  separate  transportation  or 
quality  adjustments  that  duplicate  one 
another.  That  is,  any  time  you  take  one 
of  the  listed  adjustments,  you  cannot 
duplicate  any  portion  of  that  adjustment 
in  part  or  all  of  any  other  adjustment 
that  otherwise  would  be  allowable. 

Paragraph  206.112(f)  of  the  December 
1999  proposal  and  of  this  final  rule 
addresses  situations  where  you  may  not 
have  access  to  differentials  between  the 
lease  and  the  alternate  disposal  point  or 
market,  or  you  may  not  have  access  to 
the  actual  transportation  costs  from  the 
lease  alternate  disposal  point  or  market 
center.  In  such  cases,  which  should  be 
infrequent,  MMS  will  permit  you  to 
request  approval  for  a  transportation 
allowance  or  quality  adjustment.  In 
determining  the  allowance  for 
transportation  from  the  lease  to  the 
alternate  disposal  point  or  market 
center,  MMS  will  look  to  transportation 
costs  and  quality  adjustments  reported 
for  other  oil  production  in  the  same 
field  or  area,  or  to  available  information 
for  similar  transportation  situations. 
Under  paragraph  206.112(b),  you  must 
also  request  approval  from  MMS  for  any 
location/quality  adjustments  when  you 
have  a  non-arm's-length  exchange 
agreement. 

As  discussed  above,  paragraph  (g)  of 
§206.112  of  the  December  1999 
proposal  and  the  final  rule  clarifies  that 
you  may  not  use  any  transportation  or 
quality  adjustment  that  duplicates  all  or 
any  part  of  any  adjustment  that  you  use 
under  this  section. 

Section  206.113  How  will  MMS  identify 
nnarket  centers? 

Section  206.113  of  the  December  1999 
proposal  and  the  final  rule  is  paragraph 
206.105(c)(8)  of  the  1997  proposal  and 
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§  206.115  of  the  February  1998  proposal, 
except  that  we  have  eliminated  the 
identification  of  aggregation  points  and 
we  have  made  minor  wording  changes. 
MMS  has  eliminated  the  list  of 
aggregation  points  identified  in  the 
January  1997  proposal  in  conjunction 
with  the  elimination  of  Form  MMS- 
4415. 

In  the  preamble  to  the  January  1997 
proposal,  MMS  listed  market  centers  for 
purposes  of  the  rule.  That  list  included 
Guernsey,  Wyoming.  MMS  has 
eliminated  Guernsey  as  a  market  center 
for  the  reasons  given  earlier.  Also,  we 
received  comments  that  simply  using 
Los  Angeles  and  San  Francisco  as 
market  centers  for  ANS  pricing 
purposes  was  too  broad  and  that 
multiple,  local  delivery  points  in  and 
near  these  two  cities  should  be  included 
in  the  market  center  definition.  So,  for 
purposes  of  this  rulemaking,  the  Los 
Angeles  market  center  includes  Hines 
Station,  GATX  Terminal,  and  any  of  the 
refineries  located  in  Los  Angeles 
County.  The  San  Francisco  market 
center  includes  Avon,  or  any  of  the 
refineries  located  in  Contra  Costa  or 
Solano  Counties. 

Section  206. 114     What  are  my  reporting 
requirements  under  an  arm's-length 
transportation  contract? 

Section  206.114  of  the  December  1999 
proposal  and  the  final  rule  is  paragraph 
206.105(c)(1)  of  the  existing  rule 
rewritten  in  plain  English. 

Section  206. 115     What  are  my  reporting 
requirements  under  a  non-arm' s-length 
transportation  contract? 

Section  206.115  of  the  December  1999 
proposal  and  the  final  rule  is  paragraph 
206.105(c)(2)  of  the  existing  rule 
rewritten  in  plain  English,  except 
paragraph  206.105(c)(2)(iv)  is  deleted  as 
described  in  the  preamble  to  the  January 
1997  proposal.  We  also  added  a 
sentence  clarifying  that  when  you  adjust 
your  estimated  allowance  to  an  actual 
allowance,  §206.117  will  apply. 

Section  206. 116    What  interest  and 
assessments  apply  if  I  improperly  report 
a  transportation  allowance? 

Section  206.116  of  the  December  1999 
proposal  and  the  final  rule  is  paragraph 
206.105(d)  of  the  existing  rule  rewritten 
in  plain  English. 

Section  206. 1 1 7    What  reporting 
adjustments  must  I  make  for 
transportation  allowances? 

Section  206.117  of  the  December  1999 
proposal  and  the  final  rule  is  paragraph 
206.105(e)  of  the  existing  rule  rewritten 
in  plain  English. 


Section  206. 118    Are  costs  allowed  for 
actual  or  theoretical  losses? 

Section  206.118  of  the  December  1999 
proposal  and  the  final  rule  is  paragraph 
206.105(f)  of  the  existing  rule  rewritten 
in  plain  English.  Reference  to  the  FERC- 
or  State  regulatory  agency-approved 
tariffs  was  deleted  in  the  January  1997 
proposal,  and  since  this  final  rule  does 
not  provide  the  option  for  lessees  who 
ovm  pipelines  to  request  use  of  such 
tariffs  in  lieu  of  their  actual  costs,  the 
tariff  reference  is  not  in  this  final  rule. 
Although  we  received  a  comment  that 
actual  or  theoretical  losses  are  real  costs 
of  transportation,  this  section  is  simply 
a  continuation  of  longstanding  policy. 

Section  206. 119    How  are  the  royalty 
quantity  and  quality  determined? 

Section  206.119  of  the  December  1999 
proposal  and  the  final  rule  is  §  206.103 
of  the  existing  rule  rewritten  in  plain 
English. 

Section  206. 1 20    How  are  operating 
allowances  determined? 

Section  206.120  of  the  December  1999 
proposal  and  the  final  rule  is  §  206.106 
of  the  existing  rule  rewritten  in  plain 
English. 

Section  206. 121.    Is  there  any  grace 
period  for  reporting  and  paying  royalties 
after  this  subpart  becomes  effective? 

In  the  January  2000  public 
workshops,  some  commenters  discussed 
the  need  for  systems  changes  in  their 
companies  to  comply  with  certain 
provisions  of  the  December  1999 
proposal.  In  the  final  rule,  we  have 
added  a  new  §  206.121  in  an  effort  to 
facilitate  that  transition.  Under  this 
section,  you  may  adjust  royalties 
reported  and  paid  for  the  first  three 
production  months  after  the  effective 
date  of  this  rule  without  liability  for  late 
payment  interest  if  the  adjustment 
results  from  systems  changes  needed  to 
comply  with  new  requirements  imposed 
under  this  subpart  that  were  not 
requirements  under  the  predecessor 
rule.  This  is  not  a  blanket  exemption 
from  late  payment  charges.  The  lessee 
will  bear  the  burden  of  being  able  to 
demonstrate  that  the  adjustment 
resulted  from  a  systems  change 
necessitated  by  the  final  rule.  While  the 
lessee  may  be  billed  for  interest,  it  will 
be  credited  only  if  MMS  is  satisfied  that 
the  adjustment  that  caused  the  interest 
bill  was  due  to  systems  changes  needed 
as  a  result  of  this  rule. 

Decision  to  delete  proposed  change  to 
royalty-in-kind  procedures  at  30  CFR 
208.4(b)(2} 

In  the  January  1997  proposal,  MMS 
proposed  to  modify  the  procedures  for 


determining  the  sales  price  billed  to  the 
RIK  purchaser.  The  proposal  would 
have  used  the  index  price  less  a 
location/quality  differential  specified  in 
the  RIK  contract.  MMS  has  decided  not 
to  proceed  with  this  approach.  Instead, 
MMS  will  establish  future  RIK  pricing 
terms  directly  within  the  contracts  it 
writes  with  RIK  program  participants. 
MMS's  goal  still  is  to  achieve  pricing 
certainty  in  RIK  transactions.  But 
because  of  its  revised  plans,  MMS  has 
dropped  its  proposed  January  1997 
change  to  30  CFR  208.4(b)(2). 

XI.  Procedural  Matters 

General  Comments  Relating  to 
Procedural  Matters  for  the  December 
1999  Proposal 

With  respect  to  the  procedural  matters 
of  this  proposed  rule,  MMS  received 
comments  from  several  parties, 
including  U.S.  Senators,  with  the  most 
detailed  comments  coming  from  one 
entity  (the  Barents  Group).  Many 
industry  groups  endorsed  the  Barents 
Group's  comments.  We  received  no 
comments  related  to  procedural  matters 
from  States,  watchdog  groups,  or  private 
citizens. 

The  comments  generally  were  focused 
on  the  burden  estimates  associated  with 
implementing  the  rule.  We  will  address 
the  comments  in  the  sections  that 
discuss  the  respective  requirements. 

General  Comments  Relating  to 
Procedural  Matters  for  the  February 
1998  Proposal 

MMS  received  comments  regarding 
various  procedural  matters  involved  in 
the  February  1998  proposed  rule  from 
one  entity  (The  Barents  Group)  that 
were  endorsed  by  several  companies 
and  industry  organizations.  One 
comment  centered  on  overall  procedure, 
while  two  other  comments  specifically 
addressed  Executive  Order  (E.O.)  12866 
and  the  Regulatory  Flexibility  Act.  We 
will  address  the  overall  procedure 
comment  here,  and  we  will  address  the 
specific  comments  in  the  sections  that 
discuss  the  respective  requirements. 

Issue:  Procedures  not  followed  with  the 
latest  publication  and  re-opening  of  the 
comment  period 

Summary  of  Comments:  The 
commenter  believes  that  the 
Administrative  Procedure  Act  (APA) 
requires  any  comment  period  to  remain 
open  for  at  least  60  days.  Furthermore, 
an  advance  copy  of  the  rule  (in  this  case 
the  July  1998  proposal)  should  be  sent 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  prior  to  any 
publication.  The  comment  period  for 
this  rule  was  much  less  than  60  days 
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proceeds.  Consequently,  this  rule  will 
not  affect  the  amount  of  royalties  they 
pay,  nor  the  manner  in  which  they 
calculate  the  royalty.  Generally,  only 
integrated  payors  who  do  not  trade  oil 
at  arm's-length  will  be  required  to  pay 
royalties  based  on  the  rule's  non-arm's- 
length  provisions. 

According  to  the  Small  Business 
Administration  {SB A),  drilling 
companies  and  companies  that  extract 
oil,  gas  or  natural  gas  liquids  having 
fewer  than  500  employees  are  defined  as 
small  businesses.  SBA  defines  refining 
companies  as  small  if  they  employ  less 
than  1,500  people.  Based  on  the  500- 
employee  standard  for  oil  extraction 
companies,  we  estimate  that  over  90 
percent  (or  about  740)  of  the  800  royalty 
payors,  are  small  businesses. 

MMS's  analysis  of  1998  data  shows 
that  a  total  of  45  royalty  payors  would 
have  been  required  to  value  their 
production  as  less  than  arm's-length  for 
royalty  purposes.  The  other  755 
companies  sold  the  oil  they  produced 
under  arm's  length  transactions  and 
would  not  be  affected  by  this  rule.  In 
comparison  to  their  actual  royalty 
payments,  MMS  estimates  that  the  45 
affected  payors  would  have  paid 
additional  royalties  totaling  $67.3 
million. 

Using  company  employment  data,  we 
determined  that  nine  of  the  45 
companies  are  small  businesses.  (Since 
these  companies  are  refiners  as  well  as 
producers,  we  used  the  SBA  standard  of 
1 ,500  or  fewer  employees  for 
determining  which  companies  were 
small.)  Consequently,  the  nine  small 
businesses  who  will  be  affected  by  the 
rule  represent  only  1.2  percent  of  the 
740  small  businesses  who  pay  royalties 
on  Federal  oil.  Our  analysis  of  these 
nine  companies'  1998  royalty  payment 
data  indicates  that  they  would  have 
paid  additiond  royalties  of 
approximately  $280,000  or  an  average  of 
about  $31,100  each  in  1998. 

In  addition  to  the  impact  on  royalty 
payments,  the  rule  will  impose  certain 
paperwork  burdens  as  discussed  in  the 
Paperwork  Reduction  Act  section  of  this 
preamble.  Our  analysis  of  the  additional 
reporting  burden  for  small  companies 
required  by  this  rule  is  31.25  hours  per 
company.  Based  on  a  cost  of  $50  per 
hour,  the  total  cost  to  the  nine  affected 
small  companies  is  about  $14,000,  or  an 
average  of  about  $1,600  per  company. 

In  summary,  nine  small  businesses 
will  be  affected  economically  by  this 
rule.  Their  costs  will  include  about 
$280,000  in  additional  royalties  and 
$14,000  in  reporting  burdens  for  a  total 
cost  of  $294,000.  On  average,  the  cost 
per  company  is  about  $32,700  annually 


($31,100  in  additional  royalties  and 
$1,600  in  reporting  burden). 

Given  the  small  number  of  companies 
and  the  costs  involved,  this  rule  will 
have  minimal  impact  on  companies 
producing  oil  on  Federal  lands, 
including  the  45  royalty  payors  most 
directly  affected.  As  noted,  most  of 
these  companies  are  large  integrated  oil 
companies  with  very  substantial 
technical,  financial  and  real  property 
resources.  The  additional  costs  that  may 
result  fi-om  the  rule!  are  small  when 
compared  to  the  revenues  the 
companies  earn  from  the  oil  they 
produce  from  Federal  leases  and  upon 
which  royalties  are  paid.  As  discussed 
in  the  economic  analysis,  the  benefits  of 
pricing  simplification  and  the  savings 
associated  with  transportation 
cJlowance  changes  would  outweigh  any 
additional  administrative  costs 
associated  with  this  proposed  rule.  This 
analysis  is  available  upon  request. 

Because  of  the  lack  of  a  substantial 
direct  impact  on  the  producing 
companies,  the  rule  will  have  no 
secondary  impacts  on  small  businesses, 
such  as  oil  field  service  companies, 
supply  boat  operators,  etc.,  that  conduct 
business  with  the  producing  companies. 

Consequently,  MMS  concludes  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
business  entities. 

Summary  of  Comments  Related  to  the 
December  1999  Proposal: 

One  party  commented  that  all  small 
businesses  will  be  affected  by  the  rule, 
not  just  the  nine  businesses  MMS 
identifies.  Many  independents  have 
marketing  affiliates  and  also  act  as 
designees  on  behalf  of  other  lessees. 
These  aspects  were  not  considered  in 
MMS's  analysis. 

MMS  Response:  MMS  has  maintained 
throughout  this  rulemaking  that  lessees 
who  sell  their  oil  at  arm's  length  will 
continue  to  report  and  pay  on  their 
gross  proceeds.  Almost  all  of  the 
identified  small  businesses  dispose  of 
their  production  through  arm's-length 
contracts.  Further,  small  businesses  who 
market  through  an  affiliate  may  report 
and  pay  on  the  affiliate's  arm's-length 
gross  proceeds. 

Lessees  that  have  designees  reporting 
for  them  will  incur  no  additional 
burden,  while  the  designees  themselves 
likely  will  not  either.  In  the  majority  of 
cases,  lessees  who  have  designees 
reporting  on  their  behalf  are  smaller 
firms  whose  gross  proceeds  from  arm's- 
length  sales  will  be  the  reported  royalty 
value.  In  these  cases,  small  companies 
with  interests  in  Federal  leases  would 
rather  dispose  of  production  at  arm's 
length  and  allow  a  designee  to  report  for 
them.  The  rule  imposes  no  additional 
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burden  in  these  cases.  MMS  therefore 
does  not  believe  that  the  rule  will 
impose  significant  burdens  on  all  small 
businesses. 

Summary  of  Comments  Related  to  the 
July  1 998  Proposal:  MMS  received  one 
comment  on  the  July  1998  proposal.  The 
comment  and  MMS's  response  follow. 

Summary  of  Comments:  MMS  has  not 
met  the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  rule  does 
significantly  impact  small  businesses. 

MMS  Response:  As  stated  below,  our 
analysis  concludes  that  the 
requirements  of  this  final  rule  will  not 
significantly  impact  a  substantial 
number  of  small  businesses.  In  general, 
only  integrated  payors  with  either  a 
refinery,  a  separate  marketing  entity,  or 
both  will  pay  additional  royalties.  Such 
lessees  are  typically  larger  in  size  and 
able  to  absorb  any  additional  burden 
(however  small)  the  rule  may  impose.  In 
the  few  cases  where  small  businesses 
may  be  affected,  the  impact  will  be 
minimal. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  final  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  This  rule: 

(a)  Will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and 

(c)  Will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

See  the  Executive  Order  12866 
analysis  later  in  this  preamble  for 
specific  estimated  effects  of  the  rule. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Department  of  the  Interior  has 
determined  and  certifies  according  to 
the  Unfunded  Mandates  Reform  Act,  2 
U.S.C.  §  1531  et  seq.,  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  tribal, 
or  State  governments,  or  the  private 
sector.  This  rule  will  not  change  the 
relationship  between  MMS  and  State, 
local,  or  tribal  governments.  The 
historical  relationship  between  MMS 
and  State  and  local  governments  will 
not  change  in  any  way.  The  rule  will, 
in  fact,  increase  State  royalty  revenues 
without  imposing  additional  costs.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 


See  the  Executive  Order  12866 
analysis  later  in  this  preamble  for 
specific  estimated  effects  of  the  rule. 

Fairness  Board  and  National 
Ombudsman  Program 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  regional  fairness  boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  businesses.  If 
you  wish  to  conunent  on  the 
enforcement  actions  of  MMS,  call  1- 
888-734-3247. 

Executive  Order  13132  (Federalism) 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
Federalism  implications.  This  rule  does 
not  substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  governments.  This  final  rule  does 
not  negatively  affect  the  States' 
prerogatives  regarding  oil  valuation  or 
their  share  of  oil  royalty  receipts.  The 
affected  States  were  heavily  involved  in 
the  rulemaking  process  through  their 
continued  participation  in  MMS's 
numerous  public  workshops  and 
submission  of  detailed  comments  at 
every  stage  of  this  lengthy  rulemaking 
process. 

The  management  of  Federal  leases  is 
the  responsibility  of  the  Secretary  of  the 
Interior.  Royalties  collected  from 
Federal  leases  are  shared  with  State 
governments  on  a  percentage  basis  as 
prescribed  by  law.  This  final  rule  does 
not  alter  any  lease  management  or 
royalty  sharing  provisions.  It  determines 
the  value  of  production  for  royalty 
computation  purposes  only.  This  final 
rule  does  not  impose  costs  on  States  or 
localities.  Costs  associated  with  the 
management,  collection  and  distribution 
of  royalties  to  States  and  localities  are 
currently  shared  on  a  revenue  receipt 
basis.  This  final  rule  does  not  alter  that 
relationship. 

Executive  Order  12630 

The  DepEirtment  certifies  that  this  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Summary  of  Comments  Related  to  the 
February  1998  and  December  1999 
Proposals:  The  proposed  rule  deprives 
lessees  of  their  constitutionally 


protected  property  rights  when  royalties 
are  paid  based  on  a  higher  than  actual 
lease  sales  price.  This  is  a  price  that  the 
lessee  would  find  impossible  to  actually 
realize  because  it  includes  retiuns  on 
investments  and  on  downstream 
marketing  profits.  The  commenter 
asserted  that  because  such  a  taking  will 
occur  if  the  rule  is  approved,  MMS  must 
prepare  a  Takings  Implication 
Assessment  pursuant  to  Executive  Order 
12630. 

MMS  Response:  Executive  Order 
12630  requires  a  Federal  agency  to 
justly  compensate  a  private  property 
owner  if  private  property  is  taken  for 
public  use.  Disagreements  over  methods 
of  valuing  production  for  royalty 
purposes  do  not  change  the  property 
relationship  between  a  lessee  and  the 
Federal  lessor,  and  do  not  operate  to 
deprive  the  lessee  of  any  property 
interest.  Even  if  a  particular  valuation 
method  is  held  to  be  unlawful  or 
unauthorized,  the  remedy  is  to  overturn 
the  unauthorized  agency  action.  This 
does  not  have  constitutional  takings 
implications. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OM6)  determined  that  this  rule  is  a 
significant  rule  under  Executive  Order 
12866  Section  3(f)(4).  Although  we 
estimate  that  the  nde  will  have  an  effect 
less  than  $100  million  on  the  economy, 
this  order  states  that  a  rule  is  considered 
a  significant  regulatory  action  if  it 
"raises  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order."  OMB 
determined  that  this  rule  raises  novel 
legal  or  policy  issues. 

MMS  met  the  Executive  Order  12866 
regulatory  compliance  and  review 
requirements  when  it  developed  its 
February  1998  proposal.  MMS's  analysis 
of  the  revisions  it  made  to  the  February 
1998  proposal  indicated  those  changes 
would  not  have  a  significant  economic 
effect,  as  defined  by  Section  3(0(1)  of 
this  Executive  Order. 

This  rule  will  not  adversely  affect  in 
a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  In  its  February  1998 
proposal,  MMS's  analysis  of  1996  data 
estimated  that  the  rule  would  have  had 
an  economic  impact  of  approximately 
$66  million  in  increased  royalty 
collections  annually.  Because  a 
substantial  period  of  time  elapsed  since 
the  initial  analysis,  MMS  has  performed 
a  similar  analysis  comparing  actual 
1998  royalties  paid  with  those  we 
estimate  would  have  been  required  had 
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the  same  impaci  estimated  earlier. 

MMS  compleled  a  Record  of 
Compliance  (RdC),  an  internal 
document  that  was  not  published  in  the 
Federal  Register,  in  conjunction  with 
the  December  1999  proposed  rule.  The 
conclusions  tha  we  reached  in  the  ROC 
continue  to  app  y  to  this  final  rule.  The 
ROC  contains  tl  e  detailed  analysis 
required  under  Executive  Order  12866. 
Also,  we  presen  t  the  economic  analysis 
of  this  rule's  impacts  later  in  this 
section. 

This  rule  will  not  create  a  serious 
inconsistency  oi  otherwise  interfere 
with  an  action  t  iken  or  planned  by 
another  agency  We  are  not  awcire  of  any 
actions  taken  or  planned  by  other 
agencies.  State  (r  Federal,  that  are 
similar  to  this  o  le  or  that  this  rule 
would  interfere  with. 

This  rule  doei ;  not  alter  the  budgetary 
effects  of  entitle  ments,  grants,  user  fees, 
or  loan  program  s  or  the  rights  or 
obligations  of  tl  eir  recipients. 

As  part  of  the  procedural  matters 
associated  with  the  December  1999,  July 
1998.  and  Febn  ary  1998  proposals, 
MMS  accepted  i  ;omments  on  the 
specific  approach,  assumptions,  and 
methodology  us  ed  in  the  Executive 

I  dysis.  For  the  December 
i4MS  received  detailed 
comments  ft'om  groups  representing 
industry,  produ  cing  companies  and  a 
Senate  group.  Far  the  February  1998 
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commenter  and 
two  other  organizations 
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regarding  the  analysis.  For  the  July  1998 


received  one  comment 


(from  the  Baren  ts  Group).  MMS's 
responses  to  all  of  those  comments 
follow.  MMS  di  d  not  receive  any 
additional  com:  nents  on  the  Procedural 
Matters  in  resp(  inse  to  the  March  1999 
notice. 

Comments  Related  to  the  December 
1999  Proposal: 

(a)  Necessity  of  E.O.  12866  Analysis 

"Comments:  One  party 
MMS  is  required  to 
under  Executive 
this  rule  raises 
requirements.  Further,  this 
IS  a  complete 
all  feasible  alternatives, 
c  jmpleted  this  required 


MMS  completed  a 
document  that  was  not 
Federal  Register,  in 
the  December  1999 


proposed  rule.  The  conclusions  that  we 
reached  in  the  ROC  continue  to  apply  to 
this  final  rule.  The  ROC  contains  the 
same  detailed  analysis  required  under 
Executive  Order  12866.  Additionally, 
we  examined  alternatives  in  detail  over 
the  entirety  of  this  four-plus  year 
rulemaking  process.  See  the  discussion 
of  alternatives  after  the  same  comment 
was  presented  in  response  to  the 
February  1998  proposed  rulemaking. 

The  Office  of  Management  and  Budget 
determined  this  rule  is  a  significant  rule 
under  Executive  Order  12866  Section 
3(f)(4).  This  order  states  that  a  rule  is 
considered  a  significant  regulatory 
action  if  it  "raises  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order."  MMS 
met  the  Executive  Order  12866 
regulatory  compliance  and  review 
requirements  when  it  developed  its 
February  1998  proposal. 

MMS's  analysis  of  the  revisions  it 
made  to  the  February  1998  proposal 
indicated  those  changes  would  not  have 
a  significant  economic  effect,  as  defined 
by  Section  3(f)(1)  of  this  Executive 
Order. 

In  its  February  1998  proposal,  MMS's 
analysis  of  1996  data  showed  the  rule 
would  have  had  an  economic  impact  of 
approximately  $66  million  in  increased 
royalty  collections  annually.  This 
estimate  was  based  on  a  comparison  of 
Federal  oil  royedties  received  in  1996  for 
both  onshore  and  offshore  production  to 
those  we  would  have  expected  under 
the  provisions  of  the  February  1998 
proposal.  Since  the  proposal  used 
separate  valuation  methodologies  for 
three  geographic  areas,  so  did  the 
analysis.  Because  a  substantial  period  of 
time  elapsed  since  the  initial  analysis, 
MMS  has  performed  a  similar  analysis 
comparing  actual  1998  royalties  paid 
with  those  we  estimate  would  have  been 
required  had  this  rule  been  in  effect. 

(b)  The  Analysis  Does  Not  Account  for 
Designee  Payors 

Summary  of  Comments:  Payors  who 
pay  on  behalf  of  lessees  will  pass  the 
incremental  cost  of  a  royalty  increase  on 
to  their  lessees.  This  cost  is  not 
accounted  for. 

MMS  Response:  MMS  does  not 
anticipate  significant  additional  costs 
associated  with  payors  who  pay  on 
behalf  of  lessees.  See  discussion  above 
in  the  Regulatory  Flexibility  Act  section. 

(c)  General  Compliance  with  and 
Understanding  of  Rule 

Summary  of  Comments:  The  rule  is 
not  clear  in  some  respects.  Companies 
will  have  to  incur  additional  expense 


for  training  on  how  to  comply  with  the 
rule. 

MMS  Response:  Although  the  rule 
departs  from  the  current  royalty 
valuation  methods  for  oil  not  sold  at 
arm's  length,  MMS  believes  the  rule  is 
actually  easier  to  understand  and 
comply  with.  The  rule  reflects  the  way 
oil  is  bought  and  sold  in  the 
marketplace  today.  MMS  believes  that 
many  industry  professionals  are  familiar 
with  the  terms  and  methodology  used  in 
this  rule.  We  agree  that  as  with  any  new 
rule,  there  will  be  an  adjustment  period 
as  lessees  review  the  rule,  analyze  its 
application  to  their  business,  and 
implement  its  requirements.  However, 
we  do  not  believe  this  will  be  a 
significant  cost. 

MMS  also  intends  to  provide  payor 
training  in  several  locations  after  the 
publication  of  the  final  rule. 
Additionally,  MMS  will  revise  the  Payor 
Handbook. 

(d)  Revision  of  Lessees'  Computer 
Systems 

Summary  of  Comments:  Several 
parties  are  concerned  that  the  proposed 
rule  will  necessitate  a  change  in  the 
computer  systems  already  in  place  for 
paying  royalty  under  the  current 
regulations. 

MMS  Response:  We  received  this 
comment  in  response  to  the  February 
1998  proposal.  See  oiu  response  below. 
None  of  these  comments  have  explained 
how  any  necessary  copiputer  systems 
changes  cause  the  rule  to  be 
inconsistent  with  Executive  Order 
12866. 

(e)  Burden  Associated  With  Two-Year 
Election  Requirement 

Summary  of  Comments:  We  received 
a  comment  that  there  are  significant 
internal  evaluation  costs  associated  with 
electing  valuation  methods  every  2 
years. 

MMS  Response:  Internal  economic 
decisions  regarding  the  disposition  of 
oil  and  what  alternatives  are  financially 
beneficial  to  a  lessee  are  a  necessary 
part  of  a  lessee's  business.  We  do  not 
believe  that  evaluating  whether  to  value 
oil  on  the  basis  of  gross  proceeds  or 
index  for  a  property  once  every  2  years, 
in  cases  to  which  §  206.102(d)  applies, 
is  an  onerous  or  difficult  decision. 
Moreover,  a  lessee  does  not  have  to 
undertake  the  analysis  to  decide  which 
method  to  elect  if  it  does  not  want  to; 
arm's-length  gross  proceeds  is  the 
primary  measure  of  value  in  these  cases. 

(f)  Differentials 

Summary  of  Comments:  One 
commenter  asserted  that  additional 
costs  will  be  inciured  that  MMS  did  not 
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estimate  for  "choosing  and  maintaining 
the  acceptable  recommendations  for 
quality,  location,  and  transportation 
differentials,  and  indexing 
methodology." 

MMS  Response:  Although  we  do  not 
fully  understand  the  comment,  we  did 
address  the  costs  a  company  will  incur 
to  compute  its  own  differentials. 

(g)  Affiliation  Determinations 

Summary  of  Comments:  MMS  did  not 
account  for  the  costs  associated  with 
companies  asking  MMS  to  determine  if 
they  are  affiliated. 

MMS  Response:  MMS  believes  that 
submitting  facts  relevant  to  determining 
if  two  persons  are  affiliated  within  the 
meaning  of  this  rule  is  a  straightforward 
and  uncomplicated  process  and  does 
not  entail  significant  costs.  MMS  does 
not  believe  that  submission  of  facts  or 
documents  for  this  purpose  creates  any 
inconsistency  with  Executive  Order 
12866. 

(h)  Audit  Costs 

Summary  of  Comments:  MMS  claims 
that  the  current  audit  burden  will  be 
reduced  because  the  rule  is  simpler  to 
comply  with.  All  MMS  is  doing  is 
replacing  one  audit  cost  for  another 
because  there  is  so  much  uncertainty  in 
the  rule.  MMS  does  not  provide  enough 
specifics  in  the  rule  for  a  complete  level 
of  understanding. 

MMS  Response:  MMS  believes  that 
the  rule  is  understandable  and  that 
lessees  should  have  all  the  elements 
necessary  for  proper  valuation  at  its 
disposal.  MMS  believes  this  rule  is  more 
objective  than  some  provisions  in  the 
predecessor  rule.  While  any  rule 
involves  audit  costs,  MMS  believes  that 
this  rule  will  reduce  the  overall  audit 
burden. 

(i)  Requests  for  Valuation 
Determinations 

Summary  of  Comments:  MMS 
underestimates  the  number  of 
determinations  industry  will  request. 
The  rule  is  so  complex  and  uncertain 
that  many  companies  will  be  requesting 
determinations. 

MMS  Response:  MMS  believes  that 
the  number  of  value  determinations 
under  §  206.107  of  the  final  rule  should 
be  about  the  same  as  under  the  current 
rule,  and  they  should  be  no  more 
complex.  We  also  believe  that  the 
number  of  other  requests  related  to 
location  and  quality  differentials  should 
be  less  than  or  equal  to  the  number  we 
receive  imder  the  existing  provisions 
concerning  exceptions  to  computing 
actual  costs  of  transportation. 
Additionally,  MMS  intends  to  provide 
ample  payor  training  sessions  and  a 


revision  of  the  Payor  Handbook.  We  also 
added  more  examples  to  the  preamble  at 
industry's  request  to  clarify  how  various 
provisions  apply. 

(j)  Actual  Transportation  Cost 
Calculations 

Summary  of  Comments:  MMS  does 
not  address  the  burden  of  requiring  a 
computation  of  "actual  costs"  as  a  result 
of  disallowing  FERC  tariffs  in  non- 
arm's-length  transportation 
arrangements.  One  industry  commenter 
expressed  concern  about  providing 
records  to  MMS. 

MMS  Response:  We  believe  the 
burden  estimates  associated  with  the 
current  approved  Information  Collection 
Request  for  Form  MMS-2014  (OMB 
Control  Number  1010-0022)  already 
account  for  the  task  of  computing  non- 
arm's  length  transportation  allowances 
as  provided  in  the  1988  regulations. 
This  allowance  is  based  on  a  company's 
(or  its  affiliated  pipeline's)  actual  costs 
of  capital  investment  and  operating  and 
maintenance  expenses. 

That  allowance  calculation  is  based 
on  the  formula  (D+R+E)/T,  where 
D=annual  depreciation  of  the  pipeline's 
capital  investment,  R=retum  on 
undepreciated  capital  investment  (the 
amount  left  each  year  after  that  year's 
depreciation  has  been  deducted), 
E=annual  operating  and  maintenance 
expenses,  and  T=the  throughput  volume 
of  the  pipeline. 

While  companies  in  the  past  may 
have  been  using  FERC  tariffs  in  lieu  of 
this  formula,  we  believe  this  cost 
information  is  readily  available  to  the 
companies  even  in  situations  where  an 
affiliate  is  involved.  Additionally,  we 
believe  this  calculation  is  relatively 
straightforward.  While  more  lessees  will 
have  to  calculate  actual  costs  under  this 
rule  because  it  disallows  FERC  tariffs, 
the  burden  of  calculating  actual  costs  in 
each  case  has  not  changed  substantially. 
Moreover,  under  the  existing  rules  MMS 
has  disallowed  use  of  many  FERC  tariffs 
because  FERC  no  longer  "approves" 
tariffs  for  pipelines  over  which  it  has  no 
jurisdiction. 

The  comment  that  these  records  must 
be  sent  to  MMS  is  not  accurate.  We  do 
not  require  lessees  to  submit  this 
information  initially  for  review  (except 
in  cases  where  lessees  ask  to  exceed  the 
presiunptive  allowance  limits).  We  do, 
however,  require  that  all  information  be 
available  for  audit.  This  is  no  different 
than  the  records  maintenance 
requirement  under  the  current 
regulations. 


(k)  MMS's  Economic  Analysis 
Understates  Overall  Costs 

Summary  of  Comments:  Several 
companies  and  industry  groups 
expressed  concern  that  MMS  has 
underestimated  the  full  impact  of  the 
rule.  Many  costs  such  as  compliance, 
training,  and  the  filing  of  additional 
guidance  requests  are  not  addressed. 
MMS  claims  of  legal  savings  associated 
with  the  rule  are  not  accurate  because 
additional  legal  costs  will  be  incurred  in 
other  areas. 

MMS  Response:  MMS  has  attempted 
to  categorize  and  accurately  estimate  all 
costs  associated  with  the  proposed 
rulemaking.  Specific  types  of  costs  that 
commenters  alleged  that  MMS  did  not 
take  into  account  are  discussed  in  other 
paragraphs  of  this  section. 

For  the  analysis  associated  with  the 
December  1999  proposed  rule,  we  did 
address  and  estimate  the  costs 
associated  with  compliance  and  filing  of 
guidance  requests.  Determining  the 
exact  impact  of  these  costs  is  very 
difficult  and  will  vary  for  every 
organization  affected  by  the  rule.  Our 
estimates  attempt  to  categorize  the 
average  impact  on  an  average  payor 
affected  by  the  rule.  Some  companies 
will  spend  more  than  others.  Our 
estimates  were  intended  to  provide  a 
general  impact  of  the  proposed  rule. 

Further,  we  have  had  discussions 
with  OMB  about  our  estimated  impacts 
of  the  rule.  OMB  believes  that  our 
estimated  impact  analysis  is  sufficient 
and  conforms  with  OMB  requirements. 

(1)  MMS  Fails  to  Account  for  Significant 
Costs  to  Small  Businesses 

Summary  of  Comments:  Some 
commenters  believe  MMS  fails  to 
adequately  address  the  impact  on  small 
businesses.  The  rule  will  affect  all 
payors,  not  just  a  handful  of  major 
producers  as  MMS  claims.  Many  small 
businesses  have  affiliates  who  will  be 
forced  to  pay  on  the  proposed  index 
methodology. 

MMS  Response:  MMS  continues  to 
believe  this  rule  will  not  affect  a 
substantial  number  of  small  businesses 
because  we  anticipate  that  most  small 
businesses  will  continue  to  pay  royalties 
based  on  their  arm's-length  gross 
proceeds,  as  they  do  imder  the  current 
regulations.  Approximately  800 
businesses  pay  royalties  to  MMS  on  oil 
produced  fi-om  Federal  leases.  MMS 
believes  approximately  45  of  the  800 
total  payors  are  likely  to  pay  significant 
additional  royalties  under  this  rule.  (We 
believe  that  most  small  businesses  with 
affiliate  sales  will  report  the  affiliate's 
arm's-length  gross  proceeds  as  value. 
Only  small  businesses  with  refinery 
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capability  that  d  j  not  sell  oil  at  ann's 
length  will  be  affected  substantially  by 
the  rule.)  We  funher  believe  that  only 
nine  of  those  45  payors  are  small 
businesses  as  de  Ined  by  the  U.S.  Small 
Business  Admin  istration  (companies 
with  less  than  1,500  employees).  MMS 
huther  estimate;  that  97  percent  of  the 
remaining  755  p  lyors,  or  732,  would  be 
considered  smal  businesses.  The  nine 
payors  that  we  c  insider  small 
businesses  that  ^  fe  anticipate  would  be 
affected  substan  ially  by  the  rule  make 
up  less  than  1.1!  percent  of  cill  the 
payors  reporting  to  MMS  on  oil 
produced  from  F  ederal  leases  and  less 
than  1.25  percent  of  all  the  small 
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agrees  that  it  is  imperative  that  industry 
inform  MMS  of  balancing  agreements. 

^4MS  Response:  MMS  ackiiowledges 
that  the  rule  will  change  the  current 
valuation  procedures  for  some 
integrated  producers.  However,  we 
believe  the  rule  actually  results  in 
simpler  methodologies  that  are  less 
burdensome  than  the  current 
regulations. 

We  anticipate  that  the  overall  impact 
of  the  rule  will  be  to  significantly 
reduce  the  time  involved  in  the  royalty 
calculation  process.  Under  the  rule,  in 
most  cases  lessees  without  arm's-length 
sales  would  report  the  adjusted  spot 
price  applicable  to  their  production.  For 
other  than  production  in  the  RMR,  the 
need  to  work  through  and  apply  the 
current  benchmarks  for  non-arm's- 
length  transactions  would  be 
eliminated.  Many  of  the  variables  in 
royalty  calculation  under  the  previous 
rule  have  been  eliminated.  This  should 
lead  to  additional  savings  in  audit  costs. 

The  comments  regarding  "value  at  the 
lease"  have  been  addressed  elsewhere 
in  this  preamble.  The  substance  of  these 
comments  actually  relates  to 
downstream  sales  and  what  deductions 
are  or  are  not  proper  in  light  of  the 
lessee's  duty  to  market. 

The  comments  regarding  having  to 
apply  different  sets  of  rules  between 
FERC  and  MMS  are,  in  our  view, 
misplaced.  FERC  is  not  charged  with 
determining  lessees'  actual 
transportation  costs  for  royalty 
purposes.  Indeed,  many  of  the  pipelines 
for  which  lessees  may  have  to  calculate 
actual  transportation  costs  are  not  even 
within  FERC's  jiuisdiction,  as  explained 
above. 

The  comments  regarding  the  timing  of 
information  on  balancing  agreements  do 
not  appear  to  warrant  a  change  from  the 
December  1999  proposal.  Balancing 
agreements  are  relevant  to  the  question 
of  whether  a  particular  contract  reflects 
the  total  consideration  for  disposition  of 
the  oil.  This  is  typically  a  matter 
addressed  in  the  audit  context. 

(n)  MMS's  Economic  Analysis  Fails  to 
Analyze  Alternatives  as  Required  by 
Law 

Summary  of  Comments:  A  group 
representing  industry  believes  MMS 
fails  to  adequately  analyze  alternatives 
such  as  taking  royalty  in  kind  or 
tendering.  The  commenter  says  that  the 
Administrative  Procedure  Act  requires  a 
full  economic  analysis  of  all  feasible 
alternatives. 

MMS  Response:  See  response  in 
paragraphs  (b),  (c),  and  (d)  below  in  the 
discussion  of  MMS's  responses  to  the 
comments  on  the  February  1998 
proposal. 


Comments  Related  to  the  July  1998 
Proposal 

Summary  of  Comments:  Since  MMS 
has  significantly  changed  the  rule  since 
the  February  1998  proposal,  a  new  and 
revised  analysis  should  be  performed. 

MMS  Response:  We  revised  our 
analysis  using  1998  data.  The 
procedures  followed  in  the  latest 
analysis  are  basically  the  same  as  those 
followed  with  the  original  analysis. 

Comments  Related  to  the  February  1998 
Proposal:  (a)  Marketing  Costs 

Summary  of  Comments:  Some 
commenters  asserted  that  the  proposed 
valuation  methodology  will  not  arrive  at 
the  value  of  oil  at  the  lease.  They  said 
the  adjustments  MMS  proposes  will  not 
account  for  all  costs  associated  with 
assessing  value  downstream  and  away 
from  the  lease.  They  argued  that  for 
computing  value  in  situations  not 
involving  arm's-length  sales,  the  rule 
imposes  the  equivalent  of  a  tax  by  not 
allowing  marketing  cost  deductions. 

MMS  Response:  MMS's  detailed 
responses  to  the  obligation  of  the  lessee 
to  market  production  free  of  cost  to  the 
Federal  Government  are  discussed  in 
detail  in  Section  III{i). 

(b)  Alternatives 

Summary  of  Comments:  MMS  has  not 
considered  the  appropriateness  of  non- 
regulatory  alternatives  such  as  taking 
royalty  in  kind  (RIK)  instead  of  in  value. 

MMS  Response:  The  MMS  has  in  fact 
considered  several  non-regulatory 
alternatives  to  the  rule  including  RIK.  In 
1995,  MMS  undertook  an  RIK  pilot 
project  for  gas  produced  from  the  Gulf 
OCS  and  is  currently  operating  RIK 
projects  in  Wyoming  (crude  oil  in-kind), 
offshore  Texas  in  the  zone  governed  by 
section  8(g)  of  the  OCSLA  (natural  gas 
in  kind),  and  in  the  Gulf  of  Mexico 
(natiu'al  gas  in  kind).  The  objective  of 
these  pilots  is  to  test  the  administrative 
and  economic  feasibility  of  a  variety  of 
methods  and  conditions  of  RIK 
programs.  But  until  MMS  completes 
these  pilots  and  analyzes  the  results, 
revisions  to  the  valuation  regulations 
are  needed  to  assure  receipt  of  market 
value.  Also,  unless  all  Federal  oil  is 
taken  in  kind  in  the  future — an 
occurrence  we  do  not  foresee — 
valuation  regidations  still  will  be 
needed. 

Furthermore,  MMS  published  a 
Federal  Register  notice  on  September 
22,  1997  (62  FR  49460),  requesting 
comments  on  alternatives  before 
proceeding  with  the  rulemaking.  While 
these  are  not  "non-regulatory" 
alternatives,  they  demonstrate  MMS's 
attempts  to  involve  the  public  in 
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suggesting  different  valuation 
methodologies.  These  alternatives  were 
discussed  above  in  Section  V  of  this 
preamble. 

In  short,  MMS  has  considered  many 
alternatives  to  the  rule  and  received 
numerous  comments  from  interested 
parties  along  the  way.  The  MMS 
believes  the  rule  is  a  practical  solution 
to  establishing  royalty  valuation 
methods  that  capture  the  true  market 
value  of  crude  oil  produced  from 
Federal  leases.  MMS  is  considering  non- 
regulatory  alternatives  such  as  RIK,  but 
is  not  prepared  to  take  a  more 
signiflcant  portion  of  its  oil  in  kind  until 
or  unless  the  results  of  its  pilots  so 
dictate.  The  other  valuation  alternatives 
mentioned  above  were  deemed  to  be 
less  desirable  and  more  costly  to 
implement  than  the  final  rule.  For  these 
reasons,  MMS  determined  that  they  are 
not  feasible  alternatives  or  effective 
means  to  achieve  the  same  results  as  the 
rule. 

(c)  Tendering  Programs 

Summary  of  Comments:  Commenters 
on  E.O.  12866  asserted  that  MMS  is 
incorrect  in  assuming  that  a  tendering 
program  is  costly  and  is  only  valid  if  a 
nearby  index  measure  of  value  does  not 
exist. 

MMS  Response:  For  areas  other  than 
the  RMR,  MMS  views  index  prices  as 
the  most  accurate  measure  of  value  for 
oil  not  sold  at  arm's  length.  As 
mentioned  above,  the  costs  of 
monitoring  and  establishing  a  workable 
tendering  program,  with  adequate 
safeguards  to  prevent  abuse,  make  it  a 
less  desirable  alternative  than  index 
pricing.  Because  tendering  is  company- 
specific,  information  transfer  costs  and 
recordkeeping  costs  would  be  higher 
than  the  costs  associated  with  using  a 
transparent,  reliable  indicator  of  value, 
such  as  an  index. 

The  reason  that  the  final  rule  includes 
tendering  as  a  valuation  benchmark  for 
the  RMR  is  that  there  is  no  reliable  spot 
or  index  price  specific  to  that  region. 

(d)  Industry-Proposed  Benchmarks 

Summary  of  Comments:  Some 
commenters  stated  that  MMS  rejected 
an  industry-proposed  benchmark 
system  based  on  the  assumption  that  it 
was  too  costly  and  difficult  to 
administer.  It  is  not  clear  that  the  costs 
associated  with  the  new  rule  are  any 
less  severe  than  the  costs  associated 
with  this  proposed  benchmark  system. 

MMS  Response:  The  Independent 
Petroleum  Association  of  America 
(IPAA)  originally  submitted  the 
proposed  benchmark  system  referenced 
by  this  comment  and  has  since 
submitted  a  modified  valuation 


proposal  they  termed  "royalty  valuation 
procedures"  (RVP's).  MMS  asked  for 
comment  on  IPAA's  original  proposed 
benchmark  system  in  a  Federal  Register 
notice  on  September  22,  1997  (62  FR 
49460)  (see  above  for  specifics  on  the 
proposal  and  the  responses  we 
received).  IPAA's  modified  proposal  for 
sales  not  at  arm's  length  allows  the 
lessee  to  elect  one  of  the  following 
RVP's  for  a  given  period  of  time: 

•  Outright  sales  of  significant 
quantities  of  like-quality  crude  in  the 
field  or  area,  including  sales  under 
"tendering"  programs. 

•  Arm's-length  purchases  of 
significant  quantities  of  like-quality 
crude  in  the  field  or  area. 

•  Netback  methodology  using  an 
index  price  or  an  affiliate's  resale  price 
minus  all  actual  costs  for  transportation 
and  value  added  by  midstream 
activities. 

•  Potential  use  of  outright  arm's- 
length  sales  by  third  parties  in  the  field 
or  area  once  the  trade  press  begins 
routinely  to  publish  price  data  for  a 
given  field  (this  is  something  that  the 
trade  press  currently  does  not  do;  nor 
are  we  aware  of  any  trade  press  plans  to 
publish  such  data). 

•  Potential  use  of  prices  published  by 
MMS  based  on  its  RIK  sales  (this  idea 
assumes  that  a  RIK  program  is  feasible 
and  that  data  gathered  from  it  would  be 
applicable  and  in  a  usable  form). 

State  commenters  on  the  February 
1998  proposal  objected  to  IPAA's  menu 
selection  concept. 

As  discussed  elsewhere  in  this 
preamble,  the  final  rule  uses  index 
prices  to  value  oil  not  sold  at  arm's 
length  everywhere  except  in  the  RMR. 
While  the  final  rule  does  not  use  RVP's 
for  that  region,  it  does  use  a  set  of 
benchmarks  with  some  similarities  to 
the  RVP's.  Also  as  discussed  elsewhere 
in  the  preamble,  MMS  believes  that 
except  for  the  RMR,  spot  prices  are  the 
best  indicators  of  value. 

In  the  public  workshops,  MMS 
explained  in  detail  the  numerous 
problems  associated  with  using  area  or 
regional  sales  and  purchases  as  a 
measure  of  value.  The  potential  for 
uncertainty  in  the  terms  "significant 
quantities,"  "like-quality,"  and  "field  or 
area,"  leads  to  significant  audit  burdens 
on  lessees  and  MMS.  Likewise,  the  first 
and  second  RVP's  require  the  lessee  to 
timely  obtain  access  to  arm's-length 
contracts  in  the  field  or  area.  The  final 
rule  adopts  part  of  the  third  RVP,  with 
deductions  limited  to  the  actual  costs  of 
transportation  as  prescribed  in  the  rule, 
as  the  single  valuation  method  for  all 
production  not  sold  at  arm's-length, 
except  in  the  RMR,  where  an  index 
price  is  used  as  the  third  benchmark. 


However,  as  discussed  in  Section  Ill(i) 
of  the  preamble,  the  final  rule  does  not 
allow  a  deduction  for  midstream 
marketing  activities. 

The  last  two  of  IPAA's  proposed 
benchmarks  are  offered  only  as  potential 
measures,  and  IPAA  admits  they  caimot 
be  implemented  currently.  MMS  is  open 
to  studying  these  proposals  in  the  future 
if  they  become  viable. 

Finally,  MMS  does  not  believe  that 
lessees  should  be  permitted  to  select  a 
valuation  method  simply  because  it 
would  be  to  the  lessee's  monetary 
benefit.  Value  should  be  based  on 
uniform  standards  applicable  to  ail 
lessees  similarly  situated.  In  other 
words,  valuation  should  not  be  based  on 
a  menu,  but  rather  on  a  hierarchy  of 
established  standards. 

(e)  Spot  Prices 

Summary  of  Comments:  In  their 
comments  on  E.O.  12866,  commenters 
disagreed  with  MMS's  assertion  that 
spot  and  spot-related  prices  drive  the 
maimer  in  which  crude  oil  is  bought 
and  sold  today  in  the  United  States. 

MMS  Response:  MMS's  detailed 
response  to  the  adequacy  of  spot  prices 
is  contained  in  Section  VI(e). 

(f)  Cost-benefit  Analysis  of  Alternatives 

Summary  of  Comments:  Commenters 
stated  that  MMS  fails  to  meet  the 
requirements  of  E.O.  12866  by  not 
performing  a  cost-benefit  analysis  of  any 
of  the  alternatives.  They  say  MMS 
simply  presents  a  few  unsubstantiated 
reasons  for  not  using  alternatives,  which 
does  not  allow  MMS  to  choose  the  most 
efficient  alternative.  Further,  according 
to  the  commenters,  MMS  has  not 
investigated  which,  if  any,  alternatives 
arrive  at  value  at  the  lease. 

MMS  Response:  The  final  rule  is  the 
culmination  of  a  four-plus  year 
rulemaking  effort.  Throughout  this 
process  MMS  explored  and  discussed 
numerous  valuation  alternatives  with 
States,  consultants,  interest  groups, 
industry  groups,  and  congressional  staff. 
MMS  has  adopted,  at  least  partially, 
many  of  the  alternatives  suggested  by 
commenters.  However,  several 
suggested  alternatives  were  based  on 
propositions  for  which  no  data  exists  for 
conducting  a  cost-benefit  analysis. 
Furthermore,  expert  consultant  feedback 
and  State  support  substantiated  our 
reasons  for  not  using  alternative 
valuation  methods. 

As  mentioned  previously,  MMS  is  in 
the  process  of  implementing  several  RIK 
pilot  programs  in  order  to  determine  the 
feasibility  of  such  an  approach. 
Regardless  of  the  outcome  of  these 
pilots,  it  is  still  necessary  to  have  oil 
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valuation  rej 
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different  regions  of  the  country  will 
require  extensive  computer  systems 
overhaul  or  substantial  additional  staff. 
Therefore,  the  final  rule  includes  three 
geographic  regions  as  contained  in  the 
February  1998  proposal. 

The  new  rule  does  not  change 
statutory  document  retention 
requirements.  There  are  no  additional 
requirements  associated  with  the  rule 
that  would  result  in  additional 
information  collection  on  any  of  MMS's 
current  required  forms. 

(j)  Lessees'  Costs  of  Completing  Form 
MMS-441 5 

Summary  of  Comments:  Commenters 
asserted  that  MMS  was  correct  in 
including  the  cost  of  completing 
proposed  Form  MMS— 4415,  but  they 
said  that  MMS  underestimated  these 
costs. 

MMS  Response:  MMS  has  eliminated 
Form  MMS--4415  in  the  final  rule. 

(k)  Sensitivity  Analysis 

Summary  of  Comments:  Commenters 
assert  that  MMS  has  not  used  any 
sensitivity  analysis  in  testing  their 
assumptions. 

MMS  Response:  The  MMS  believes 
that  the  assumptions  made  in 
formulating  this  rule  are  broad  and  basic 
enough  that  no  sensitivity  analysis  is 
necessary. 

(1)  Market  Distortions  and  Distributional 
Impacts 

Summary  of  Comments:  In  their 
comments  on  E.O.  12866,  commenters 
state  that  MMS  has  not  considered  the 
costs  of  market  distortions  or 
distributional  impacts  that  would  result 
from  this  rule.  They  say  that  MMS  using 
an  average  of  index  prices  to  arrive  at 
a  market  price  in  a  month  is  not  the 
same  as  arriving  at  a  true  market  price 
for  one  particular  individual.  They 
assert  that  MMS  ignores  these 
distributional  consequences  imder  the 
apparent  assumption  that  a  single 
average  market  value  concept  is  an 
adequate  substitute  for  the  range  of 
market  valuations  that  are  established  in 
the  marketplace. 

MMS  Response:  MMS  believes  that 
the  index  market  price — adjusted  for 
location,  quality,  and  transportation 
costs — will  approximate  market  values 
received  for  individual  lease 
production. 

(m)  Lessees  Will  Avoid  Filing 
Requirements 

Summary  of  Comments:  Commenters 
asserted  that  the  costly  filing 
requirements  associated  with  Form 
MMS— 4415  could  cause  lessees  to 
restructure  their  transactions  in  such  a 


way  as  to  avoid  triggering  a  filing 
requirement.  They  claim  this  is  not  a 
free-market  outcome. 

MMS  Response:  MMS  has  eliminated 
Form  MMS— 4415  in  the  final  rule. 

(n)  FERC-Approved  Tariffs 

Summary  of  Comments:  Commenters 
on  the  E.O.  12866  state  that  MMS 
requires  the  lessee  to  use  "actual  costs" 
of  transportation  rather  than  a  FERC- 
approved  tariff.  They  say  this  amounts 
to  an  additional  cost  or  tax  that  the 
lessee  must  pay. 

MMS  Response:  As  explained  above 
in  the  response  to  the  comments 
received  on  the  December  1999 
proposed  rule,  this  does  not  result  in  an 
extra  cost  or  tax.  All  lessees  claiming 
transportation  allowances  may  deduct 
their  actual  costs  of  transportation. 
Those  who  pay  others  to  transport  their 
crude  still  may  deduct  a  FERC  tariff  if 
that  is  the  rate  they  pay  at  arm's  length 
for  the  transportation. 

(o)  Baseline  Years 

Summary  of  Comments:  Commenters 
assert  that  the  choice  of  baseline  years 
from  which  to  calculate  the  benefits  in 
MMS's  impact  analysis  is  very 
important.  For  example,  in  1996,  the 
average  price  per  barrel  of  crude  oil 
from  Federal  lands  was  $18.37,  whereas 
recently  oil  prices  have  been  as  low  as 
$13  per  barrel.  At  lower  prices,  the 
relative  differences  become  smaller. 

MMS  Response:  MMS  chose  1996  as 
a  baseline  year  because  that  was  the 
most  recent  year  for  which  the  normal 
corrections  in  royalty  reporting  were 
complete  at  the  time  the  February  1998 
proposal  was  published,  and  it 
represented  a  year  with  no  market 
interruptions  or  anomalies.  The 
implication  that  a  lower  oil  price  such 
as  $13  per  barrel  could  make  MMS's 
estimates  inaccurate,  or  the  relative 
value  differences  smaller,  is  misplaced. 
It  is  expected  that  oil  prices  will  vary 
over  time,  but  the  effect  of  a  change  in 
prices  on  the  difference  in  royalty  value 
between  this  rule  and  the  existing  rule 
is  unknowable  without  a  great  deal  of 
additional  information.  MMS  therefore 
believes  that  there  is  no  basis  on  which 
to  argue  that  1996  is  an  improper 
baseline  year  because  prices  supposedly 
were  too  high  to  be  used  in  estimating 
the  impact  of  the  new  rule. 

Further,  and  not  as  a  result  of  the 
comment  above,  we  have  updated  the 
analysis  using  1998  royalty  data  because 
a  significant  period  of  time  had  elapsed 
since  our  initial  analysis.  The  results  of 
the  revised  analysis  are  very  similar  to 
those  of  the  study  using  1996  data  and 
reinforce  its  validity. 
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As  stated  earlier,  1996  was  selected 
not  because  of  absolute  price  levels  but 
because  it  was  the  most  recent  year  for 
which  reasonably  complete  and 
corrected  data  were  available.  In  any 
event,  the  relative  difference  in  royalty 
collections  at  different  price  levels  is 
irrelevant  to  the  central  purpose  of  the 
rule — ensuring  payment  of  royalty  on 
the  market  value  of  Federal  crude  oil. 

(p)  Assumptions  Regarding  Benefit 
Analysis 

Summary  of  Comments:  Commenters 
on  the  E.O.  12866  analysis  believe  that 
MMS's  assumption  that  payors  with  no 
refining  capacity  would  continue  to  pay 
on  gross  proceeds  from  arm's-length 
sales  at  the  lease  is  incorrect.  By  the 
same  token,  producers/  marketers  with 
refinery  capacity  will  not  always 
dispose  of  production  at  other  than 
arm's  length,  and  as  a  result  may  be 
forced  to  use  the  index  methodology  for 
all  their  oil. 

MMS  Response:  MMS  concedes  that 
there  may  be  cases  where  integrated 
lessees  with  refinery  capacity  sell  their 
oil  under  true  outright  arm's-length 
sales.  Contrary  to  the  comments,  they 
would  be  able  to  use  their  arm's-length 
proceeds  in  such  cases.  However,  our 
audit  work  and  the  advice  of  various 
crude  oil  consultants  indicate  that  most 
integrated  producers  are  net  purchasers 
of  crude  oil  and  either  exchange  their 
produced  oil  for  oil  closer  to  their 
refineries  or  directly  transport  their 
production  to  supply  their  refineries.  In 
either  case  there  is  not  an  arm's-length 
sale  of  crude  oil. 

In  contrast,  lessees  without  refinery 
capacity  generally  either  sell  their  oil  at 
arm's-length  or  transfer  their  oil  to  an 
affiliate  who  subsequently  sells  the  oil 
to  an  unaffiliated  refiner.  In  either  case, 
payors  without  refining  capacity 
generally  would  value  their  production 
based  on  the  gross  proceeds  received 
imder  an  arm's-length  contract.  This  is 
not  a  change  from  how  they  value 
production  under  the  current  rules.  For 
purposes  of  estimating  the  revenue 
impacts  of  this  final  rule,  MMS  believes 
these  assumptions  are  valid. 

(q)  Proprietary  Data 

Summary  of  Comments:  Commenters 
assert  that  MMS  used  proprietary  data 
in  calculating  its  estimates,  and 
disclosure  was  a  problem  with  data 
used  in  the  onshore  analysis. 

MMS  Response:  The  Barents  Group 
filed  a  Freedom  of  Information  Act 
request  to  obtain  all  of  the  data 
supporting  the  E.O.  12866  analysis. 
MMS  was  able  to  provide  all  of  the  data 
for  OCS  leases.  However,  the  data  from 
onshore  leases  involves  questions  of 


proprietary  information  because  of  the 
limited  niunber  of  payors  on  those 
leases,  which  would  enable  those  who 
review  that  data  to  associate  a  price 
with  an  individual  payor.  MMS  beUeves 
that  the  only  way  to  acciu*ately  estimate 
the  revenue  impact  of  the  rule  is  to  use 
actual,  company-submitted  data. 

(r)  MMS's  Spreadsheets 

Summary  of  Comments:  Commenters 
assert  that  MMS's  spreadsheets  are  not 
easy  to  interpret  or  well  documented.  In 
many  cases  the  steps  have  been 
aggregated  into  one,  and  as  a  result,  it 
is  difficult  to  determine  how  and  why 
MMS  proceeded  as  it  did.  Further,  what 
MMS  describes  as  its  methodology  is 
inconsistent  with  what  the  spreadsheets 
present. 

MMS  Response:  MMS  believes  that 
the  spreadsheets  are  adequate  and  the 
documentation  is  clear.  From  the  detail 
of  the  comments  provided  it  appears 
that  the  main  ideas  presented  in  the 
analysis  were  well  understood. 

(s)  Analysis  for  Refiners  Versus  Non- 
Refiners 

Summary  of  Comments:  In  its 
comments  on  the  portion  of  the  E.O. 
12866  analysis  for  offshore  California 
leases,  one  commenter  asserted  that 
producers  without  refinery  capacity 
(i.e.,  those  who  normally  would  be 
expected  to  pay  on  arm's-length  gross 
proceeds)  now  pay  royalty  on  a  value 
that  is  17.8  percent  less  than  what  they 
would  pay  if  value  were  based  on  the 
index  price.  Fiulher,  they  say  that 
producers  with  refinery  capacity  [i.e., 
those  who  normally  do  not  have  arm's- 
length  gross  proceeds)  now  pay  royalty 
on  a  value  that  is  10.4  percent  below  an 
index  price-based  value.  They  implicitly 
accuse  MMS  of  being  contradictory  in 
requiring  producers  with  refinery 
capacity  (who  do  not  sell  at  arm's 
length)  to  pay  on  a  higher  index-based 
value,  while  at  the  same  time  accepting 
arm's-length  gross  proceeds  that  are 
lower  than  the  value  already  reported  by 
the  producers  who  do  not  sell  at  arm's 
length. 

MMS  Response:  First,  MMS  has  no 
basis  on  which  to  evaluate  the  accuracy 
of  the  conunenter's  assertions,  which 
amounted  to  sununary  figures  in  a  table 
of  the  conunenter's  own  making.  The 
commenter  did  not  submit  the 
underlying  documents  on  which  its 
asserted  figiues  were  based  or  explain 
how  it  performed  its  calculations. 

Second,  even  assuming  arguendo  that 
the  conunenter's  calculations  are 
acciuate,  the  commenter  tries  to  infer  far 
too  much  from  what  may  have  occurred 
in  1  year  in  one  area.  While  non-arm's- 
length  reported  values  can  be  higher 


than  some  arm's-length  gross  proceeds 
in  some  circumstances,  nothing  in 
MMS's  experience  or  the  commenter's 
figures  indicates  that  non-arm's-length 
transfer  prices  either  are  or  could  be 
expected  to  be  consistently  higher  than 
arm's-length  market  prices. 

Indeed,  in  most  instances  where  oil  is 
first  transferred  to  an  affiliated 
marketing  entity  and  then  resold  at 
arm's  length,  the  arm's-length  resale 
price  is  higher  than  the  inter-affiliate 
transfer  price.  As  explained  above,  non- 
arm's-length  transfer  prices  are  not 
reliable  indicators  of  what  price 
production  will  bear  in  the  market. 
Therefore,  as  discussed  in  detail 
throughout  this  preamble,  MMS  must 
look  to  other  reliable  indicators  of  value 
such  as  index  prices  to  establish  value 
in  those  cases. 

(t)  Transportation  Adjustments  in  the 
Analysis 

Summary  of  Comments:  Commenters 
assert  that  MMS  states  that  for  its 
comparison,  it  used  prices  reported  on 
the  Form  MMS-2014  less  any  reported 
transportation  allowances.  Yet  they  say 
that  when  the  spreadsheets  are 
examined,  it  appears  that  transportation 
adjustments  are  not  included. 

MMS  Response:  MMS  compared  the 
price  reported  on  Form  MMSf-2014  to 
the  location,  quality-  (if  applicable)  and 
gravity-adjusted  spot  price  at  the  first 
onshore  delivery  point,  assuming  that 
all  payors  reported  a  royalty  due  line 
(Transaction  Code  01)  representing  the 
value  at  the  onshore  delivery  point  and 
a  separate  transportation  allowance  line 
(Transaction  Code  11)  representing  the 
costs  of  transporting  the  oil  to  shore. 
That  is,  MMS  compared  (1)  the  onshore 
spot  price,  adjusted  for  the  actual 
reported  gravity  at  the  least  or  a 
weighted  average  gravity  for  a  unit,  to 
(2)  the  price  reported  by  the  payor  for 
the  royalty  due  line  without  deducting 
any  reported  transportation  allowance 
for  that  line.  This  allows  an  "apples  to 
apples"  comparison  rather  than 
comparing  values  at  two  different 
points. 

If  a  payor  incorrectly  netted  its 
transportation  allowance  from  the 
reported  royalty  due  instead  of  reporting 
the  transportation  allowance  on  a 
separate  line,  or  if  the  payor  sold  its  oil 
at  the  lease  and  incurred  no 
transportation  to  move  the  oil  to  shore, 
MMS  acknowledges  that  the  revenue 
impact  estimate  for  offshore  California 
and  the  Gulf  of  Mexico  may  be 
overstated  to  that  extent.  However,  if  a 
payor  does  not  report  a  separate 
tremsportation  allowance  on  Form 
MMS-2014,  MMS  has  no  way  of 
knowing  the  costs  of  transporting  the 
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production  to  shore  to  equate  the 
reported  price  to  the  onshore  spot  price. 
Absent  any  ot  ler  reasonable 
alternatives,  N  [MS  chose  this 
methodology  recognizing  that  the 
revenue  impact  could  be  slightly 
overstated,  asi  luning  at  the  same  time 
that  very  few  )ayors  reported 
incorrectly.  N^S  correctly  used  the 
reported  valud  on  the  Form  MMS-2014 
without  inclui  ling  the  reported 
adjustments  f(  ir  transportation. 

(u)  Gravity  Ac  justments 
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Additional !y,  there  were  months 
where  the  adj  ustment  scale  changed 
mid-month.  /  .s  a  result,  some 
adjustments  ^ere  based  on  a  value  that 
approximated  the  value  in  effect  for  the 
full  month.  For  example,  if  the 
adjustment  s(  ale  in  effect  for  the  first 
half  of  the  m<  nth  was  $.15  per  degree 
API  gravity  ai  id  for  the  last  half  of  the 
month  it  changed  to  $.20  per  degree, 
MMS  used  a  ^alue  of  $.1 7  per  degree  to 
approximate  ;he  value  of  the  deduction 
for  the  entire  month.  So,  although  in 
such  cases  th  3  commenters  may  have 
believed  a  mistake  occurred  it  did  not. 


(v)  Use  of  Pipeline  Tariffs  in  the 
Analysis 

Summary  of  Comments:  MMS  uses 
pipeline  tariffs  in  its  estimates,  yet  the 
rule  does  not  allow  tariffs  for  payors 
with  affiliated  pipelines. 

MMS  Response:  Absent  other 
publicly-available  information  regarding 
transportation  costs,  MMS  used  tariffs 
in  the  analysis  as  a  general  proxy  for 
location  differentials  between  (1)  the 
lease  and  (2)  market  centers  for  which 
spot  prices  are  published.  MMS  has 
found  that  tariff  rates  generally  exceed 
the  actual  costs  of  transportation,  so 
using  them  in  the  analysis,  if  anything, 
would  understate  the  revenue  impact  of 
the  final  rule. 

(w)  Analysis  for  New  Mexico 

Summary  of  Comments:  Commenters 
assert  that  for  MMS's  onshore  New 
Mexico  estimates,  a  charge  of  $.25  per 
barrel  is  assessed  for  movement  from 
aggregation  points  to  Midland,  Texas. 
The  basis  for  this  charge  is  never 
substantiated. 

MMS  Response:  MMS  based  the  $0.25 
per  barrel  differential  between 
aggregation  points  in  New  Mexico  and 
the  market  center  at  Midland,  Texas,  on 
information  it  obtained  from  an  industry 
contact  who  trades  oil  in  that  area. 

(x)  Differential  Timing 

Summary  of  Comments:  Commenters 
said  that  lessees  who  are  required  to  use 
differentials  that  are  set  once  a  year  by 
MMS  may  overvalue  or  undervalue 
production  because  of  the  many  changes 
in  the  market  and  oil  quality  over  a 
year's  time. 

MMS  Response:  MMS  has  eliminated 
Form  MMS-4415  in  the  final  rule. 

(y)  Use  of  Unaudited  Data 

Summary  of  Comments:  We  received 
comments  that  MMS  uses  unaudited 
data  for  1996,  yet  normal  audit 
collections  result  in  an  average  3% 
revenue  gain.  This  expected  audit 
collection,  the  commenters  allege, 
equals  71  percent  of  the  MMS  estimate 
of  $66  million. 

MMS  Response:  We  do  not  know  how 
much  additional  money  will  be 
collected  through  audit  for  any  given 
period  until  audits  are  completed  and 
money  is  collected.  Nor  do  we  know  in 
advance  exactly  what  the  difference  in 
royalty  liability  between  this  rule  and 
the  existing  rule  will  be.  Of  necessity, 
our  estimate  of  the  revenue  effects  of 
this  rule  is  just  that — an  estimate.  But 
the  objective  in  developing  these 
regulations  is  to  obtain  a  better  measure 
of  the  real  value  of  oil  produced  from 
Federal  leases.  We  acknowledge  that  in 
many  cases — arm's-length  sales  being  a 


prominent  example — royalty  value  will 
not  change  imder  this  rule.  In  other 
cases,  it  will. 

(z)  Location  Differentials.  Rocky 
Mountain  Region 

Summary  of  Comments:  Commenters 
asked  if,  as  reported  in  its  analysis, 
MMS  could  not  calculate  a  differential 
for  the  RMR  between  Cushing, 
Oklahoma,  and  the  fields  of  each  State, 
how  is  industry  expected  to  report  this 
differential? 

MMS  Response:  When  MMS  did  its 
analysis,  it  did  not  have  the  necessary 
contracts  in  hand  to  calculate  such 
differentials.  Regardless,  MMS  believes 
that  lessees  that  will  be  subject  to  index 
pricing  generally  will  have  sufficient 
information  to  accurately  determine 
location/quality  differentials,  with 
relatively  rare  exceptions.  Only  lessees 
who  sell  their  oil  to  affiliates  who  then 
either  move  the  oil  to  market  for  sale  at 
arm's-length  or  move  the  oil  to  a 
refinery  are  required  (or  can  elect)  to  use 
index  pricing.  In  those  cases,  MMS 
believes  that  lessees  will  either 
physically  transport  or  exchange  their 
oil  to  either  a  market  center  or  a  refinery 
and  will  therefore  have  the  information 
necessary  to  determine  location/quality 
and  transportation  adjustments  from  the 
index  price.  As  a  result,  MMS  has 
eliminated  Form  MMS-4415  in  the  final 
rule. 

(aa)  Quality  Adjustments,  Rocky 
Mountain  Region 

Summary  of  Comments:  The  MMS 
analysis  for  the  RMR  does  not  account 
for  crude  oil  quality.  This  may 
invalidate  the  results  of  the  analysis. 

MMS  Response:  For  the  analysis  that 
accompanied  the  December  1999 
proposed  rule,  we  had  more  complete 
information;  we  were  able  to  isolate 
production  to  specific  areas  within 
some  States.  This  better  accounts  for 
quality  differences  that  may  be  found  by 
commingling  all  production  within  a 
State. 

(ab)  Federal  Administrative  Savings 
Summary  of  Comments:  Commenters 

asked,  if  the  rule  will  result  in 
administrative  savings  to  the  Federal 
government,  why  eire  these  savings  not 
quantified? 

MMS  Response:  The  MMS  is 
confident  that  administrative  costs  will 
be  reduced.  In  our  latest  analysis,  we 
meike  reference  to  administrative 
savings  for  both  industry  and  the 
government.  However,  specifically 
quantifying  these  benefits  is  difficult. 
Audit  costs  are  expected  to  fall  as 
higher,  correctly-reported  royalties  are 
realized  initially  when  royalty  is  due. 
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MMS  verification  still  will  be  needed, 
but  we  expect  that  the  process  will  be 
more  efficient. 

(ac)  MMS's  Onshore  California  Analysis 

Summary  of  Comments:  Commenters 
stated  that  when  MMS  analyzed  the 
onshore  California  impact,  they  only 
analyzed  the  Midway-Sunset  field 
because  the  majority  of  Federal  onshore 
oil  production  in  California  comes  from 
this  field.  According  to  the  commenters, 
MMS  does  not  say  whether  the  results 
are  for  the  Midway-Sunset  field  only  or 
somehow  extrapolated  to  all  fields 
onshore. 

MMS  Response:  This  analysis  is  a 
refinement  of  oiu  earlier  analysis  (that 
used  1996  data)  and  contains  several 
significant  differences.  The  earlier 
analysis  treated  all  onshore  California 
Federal  oil  production  as  if  it  were 
produced  in  the  San  Joaquin  Valley 
(from  the  Midway  Sunset  field).  The 
current  analysis  used  1998  data  and 
matches  production  to  the  area 
produced. 

Following  is  a  summary  of  MMS's 
revised  economic  analysis,  which 
provides  additional  details  for  onshore 
California  as  well  as  the  rest  of  the 
country. 

Economic  Analysis — Royalty  Impact  on 
Federal  Lessees 

Note:  The  complete  analysis  is  not 
reproduced  here,  only  the  sections  that 
generated  the  most  comment.  The  entire 
analysis  is  available  upon  request. 

We  are  revising  our  original  estimate 
of  approximately  $66  million  in 
increased  royalty  revenue  that 
accompanied  previous  proposals  of  this 
rule.  We  used  the  same  general 
approach  to  estimate  the  impact  of  the 
December  1999  proposal,  except  with 
updated  1998  data. 

To  estimate  the  impact  and  additional 
royalties  ci^ected  under  the  December 
1999  proposal,  we  divided  the  analysis 
of  quantifiable  benefits  into  three 
sections,  consistent  with  the  three 
geographic  divisions  of  the  proposal: 

•  California  (both  onshore  emd 
offshore) 

•  Offshore  Gulf  of  Mexico  (this  also 
includes  onshore  New  Mexico,  Texas, 
and  Louisiana) 

•  Rocky  Mountain  Region 

For  each  of  the  geographic  areas,  we 
compared  the  royalty  paid  in  1998  for 
oil  and  condensate  either  directly  to 
MMS  or  through  the  small  refiner 
royalty-in-kind  program  to  what  would 
have  been  required  under  the  valuation 
requirements  of  the  December  1999 
proposal.  We  examined  each  month  of 
1998  separately.  We  chose  the  year  1998 
because  it: 


•  Is  the  last  complete  year  in  which 
all  months  of  data  were  available. 

•  Includes  wide  variations  in  prices 
over  the  12-month  span. 

•  Reflects  data  incorporating  most  of 
the  edits  and  corrections  performed  by 
the  exception  processing  modules  in 
MMS's  Auditing  and  Financial  System/ 
Production  and  Accounting  and 
Auditing  System. 

We  focused  on  the  onshore  leases  in 
California,  Colorado,  Montana,  North 
Dakota,  New  Mexico,  Utah,  and 
Wyoming  because  together  they  account 
for  about  95  percent  of  total  onshore 
Federal  oil  production.  For  offshore 
California  and  the  Gulf  of  Mexico,  we 
used  100  percent  of  the  oil  voliunes  and 
values  for  this  analysis. 

When  examining  the  payments 
received  from  Federal  onshore  and 
offshore  leases,  we  grouped  all  the 
royalty  reporters  into  five  separate 
categories: 

1 .  Major  integrated  producers  with 
refinery  capacity; 

2.  Large,  independent  producers/ 
marketers  with  refinery  capacity; 

3.  Large,  independent  producers/ 
marketers  with  no  refinery  capacity; 

4.  Small,  independent  producers  with 
refinery  capacity  (this  category  is 
different  than  small  businesses  as 
defined  by  the  Small  Business 
Administration);  and 

5.  Small,  independent  producers  with 
no  refinery  capacity. 

Offshore  California 

Under  the  December  1999  proposal, 
the  value  of  production  sold  under  an 
arm's-length  contract  would  be  the  gross 
proceeds  received  under  that  contract. 
Oil  not  sold  at  arm's  length  would  be 
valued  on  either  (1)  the  average  of  the 
daily  mean  Alaska  North  Slope  (ANS) 
spot  prices  published  in  an  MMS- 
approved  publication  during  the 
calendar  month  preceding  the 
production  month,  or  (2)  the  gross 
proceeds  received  by  the  affiliate  under 
an  arm's-length  contract.  The  lessee 
would  have  to  adjust  the  value  for 
applicable  location  and  quality 
differentials,  and  may  adjust  it  for 
transportation  costs.  We  believe  that  all 
large,  independent  producers/marketers 
with  no  refinery  capacity  (Category  3) 
and  small  independent  producers 
(Category  5)  would  value  crude  on  the 
basis  of  arm's-length  gross  proceeds. 
Therefore,  we  did  not  include  them  in 
the  analysis.  We  examined  the  other 
three  categories  of  royalty  payors  using 
the  following  procedure: 

•  We  grouped  all  production  by  unit 
(i.e.  Beta,  Santa  Ynez,  etc.). 

•  We  determined  an  average  gravity 
for  each  lease  in  the  unit. 


•  We  made  gravity  adjustments  to 
equate  the  unit  oil  to  the  26.5°  API  ANS 
oil,  using  Chevron's  California  posted 
price  gravity  adjustment  scale  in  effect 
during  the  month  of  production. 

•  We  subtracted  a  location 
differential  from  the  ANS  value  in  Los 
Angeles  to  arrive  at  a  value  at  the  first 
onshore  delivery  point,  which  coincides 
with  the  value  reported  on  Form  MMS- 
2014.  We  used  the  following  per-barrel 
location  differentials  relying  on  several 
sources,  but  primarily  tariff  schedules: 
Beta:  $0.10 

Pitas  Point:  $0.50 
Point  Hueneme:  $0.50 
Point  Pedemales:  $0.50 
Rocky  Point:  $2.20 
Santa  Clara:  $0.50 
Santa  Ynez:  $2.20 

•  We  subtracted  sulfur  penalties  from 
the  ANS  price  where  appropriate.  These 
penalties  were  based  on  All-American 
Pipeline  sulfur  bank  adjustments  and 
consultant  reports.  We  used  a  value  of 
$0.56  for  each  percent  sulfur  above  the 
benchmark  ANS  sulfur  content  of  1.1 
percent.  The  per-barrel  sulfur 
adjustments  are: 

Beta:  $1.46 

Point  Pedemales:  $1.62 
Rocky  Point:  $1.79 
Santa  Ynez:  $1.74 
Santa  Clara  $1.46 

•  We  then  compared,  for  each  month 
in  1998,  (1)  the  location  and  quality- 
adjusted  ANS  price  to  (2)  the  actud 
price  reported  bv  each  royalty  reporter 
on  Form  MMS-2014.  We  then 
multiplied  this  incremental  value  by  the 
royalty  quantities  reported  on  Form 
MMS-2014  to  arrive  at  an  overall  net 
gain  or  loss  associated  with  the 
rulemaking. 

Oiu  earlier  analysis  (using  1996  data) 
involved  several  factual  differences.  For 
example,  the  unadjusted  average  ANS 
price  for  1996  was  $20.45,  versus  $12.55 
in  1998.  (We  wouldn't  have  expected 
different  relative  prices,  in  and  of 
themselves,  to  cause  a  major  difference 
in  the  results  of  the  revised  study,  and 
that  observation  is  borne  out  here.)  Also, 
oil  production  from  Federal  Offshore 
California  leases  declined  from 
67,804,200  to  40.636,231  barrels— a 
drop  of  approximately  40  percent  from 
1996  to  1998.  Further,  the  effective 
royalty  rate  for  offshore  California  crude 
oil  dropped  by  1-6  percent  (largely  due 
to  MMS-approved  royalty  rate 
reductions). 

We  updated  the  sulfur  content  related 
to  various  offshore  fields  and  added  a 
sulfur  adjustment  for  the  Santa  Clara 
Unit.  We  made  further  revisions  to  the 
transportation  rates  from  the  onshore 
delivery  points  to  the  refining  centers 
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for  offshore  California  production. 
While  we  recogi  lize  that  not  all  payors 
wiU  pay  the  sane  transportation  rates, 
we  used  rates  th  at  we  believe  capture  a 
reasonable  representation  on  average  of 
the  rates  paid  bv  lessees. 

Estimated  19?  8  revenue  gains  under 
this  final  rule  ar  s: 

•  Category  (1)  $4,363,837 

•  Category  (2)  241,247 

•  Category  (4)  ...J 126,429 


Total 


$4,731,513 


This  comprised 
Federal  onshore 


In  1998,  Calif  >mia  received  about  4 
percent  of  the  Fi  (deral  oil  royalties  from 
the  California  O  :S— $1.96  million  of 
$48.5  million  to  :al— under  OCSLA 
section  8(g),  43  y.S.C.  1337(g).  which 
provides  for  coaktal  States  to  share  in 
royalties  from  Federal  leases  lying 
wholly  or  partially  within  three  miles 
from  the  State's  seaward  boundary. 
Applying  the  sa  ne  4  percent  to  the 
above  estimate  <  quates  to  $189,261  in 
additional  revei  ue  for  the  State  of 
California. 

Onshore  Califot  nia 

To  determine  the  impact  of  the 
December  1999  proposal  on  onshore 
payors  in  Califo  "nia,  we  aggregated  the 
production  for  ( lategories  (1)  and  (4). 
over  80  percent  of  the 
California  production. 
We  assumed  that  Category  (5)  payors 
would  pay  royalties  based  on  their  gross 
proceeds.  There!  was  no  Federal  onshore 
California  production  for  Categories  (2) 
and  (3)  in  1998. 

We  arrived  at  a  monthly  price  at  the 
lease  by  taking  I  he  ANS  spot  price 
adjusted  for: 

1.  Gravity  (us  ng  Chevron's  posted 
price  gravity  ad  ustment  scales  in  effect 
during  producti  an  year  1998  to  reflect 
differences  in  AiNS  and  onshore  field 
reported  gravity  from  Form  MMS-2014). 

2.  Transporta  ion  charges: 

San  Joaquin  Val  ley  to  Los  Angeles — 

$1.00  per  barrel 
North  San  Joaqiiin  Valley  to  Bay  Area — 

$0.50  per  ban  el 
Ventxu^  Basin  t)  Los  Angeles — $.50  per 

barrel 
Salinas  Basin  tc  Santa  Maria — $1.50  per 

barrel 

These  foiu'  pr  aduction  areas  represent 
over  80  percent  of  all  Federal  onshore 
California  prodi  iction. 

We  then  com  }ared,  for  each  month  in 
1998,  (1)  the  location  and  quality- 
adjusted  ANS  price  to  (2)  the  actual 
price  reported  by  each  category  1  and  4 
royalty  reporter]  on  Form  MMS-2014. 
We  then  multipjlied  this  incremental 
value  by  the  royalty  quantities  reported 
on  Form  MMS-|2014  to  arrive  at  an 
overall  net  gain  or  loss  associated  with 
the  rulemaking 


As  noted  above,  this  analysis  is  a 
refinement  of  our  earlier  analysis  (but 
using  1996  data)  and  contains  some 
significant  differences.  The  earlier 
analysis  treated  all  onshore  California 
Federal  oil  production  as  if  it  were 
produced  from  the  Midway  Sunset  field. 
The  current  analysis  used  1998  data  and 
matches  production  to  the  area 
produced.  Also,  transportation  rates  are 
more  reflective  of  lease  locations  than  in 
the  previous  analysis.  The  rate  for 
Salinas  Basin  crude  assumes  that  all 
Federal  oil  produced  there  is 
transported  by  truck. 

Oil  production  increased  from 
onshore  Federal  California  leases  by 
about  8  percent  from  1996  to  1998 
although  the  effective  royalty  rate 
declined  by  2.5  percent  (largely  due  to 
stripper  well  royalty  rate  reductions). 
Again,  while  we  recognize  that  not  all 
payors  will  pay  the  same  transportation 
rates,  we  used  rates  that  we  believe 
capture  a  reasonable  representation,  on 
average,  of  the  rates  paid  by  lessees. 

Using  the  procedures  in  the  December 
1999  proposal,  we  estimate  a  1998 
.revenue  impact  of: 

•  Category  (1)  $1,638,053 

•  Category  (2)  0 

•  Category  (4)  9,277 

Total  1,647,330 

This  revenue  is  shared  50%  with  the  State 
of  California. 

Offshore  Gulf  of  Mexico 

The  December  1999  proposal 
established  the  value  of  oil  not  sold  at 
arm's  length  as  either: 

(1)  The  average  of  the  daily  mean  spot 
price  published  in  an  MMS-approved 
publication — 

(a)  For  the  market  center  nearest  the 
lease  for  crude  oil  similar  in  quality  to 
the  lessee's  production,  and 

(b)  For  deliveries  during  the 
production  month,  or 

(2)  the  gross  proceeds  received  by  the 
affiliate  under  an  arm's-length  contract. 

The  lessee  would  have  to  adjust  the 
value  for  applicable  location  and  quality 
differentials,  and  may  adjust  it  for 
transportation  costs. 

There  were  three  different  spot  prices 
published  for  Gulf  of  Mexico  oil  in 
1998:  Eugene  Island  (30°  API,  1.61 
percent  sulfur).  Heavy  Louisiana  Sweet 
(32°  API,  .3  percent  sulfur),  and  Light 
Louisiana  Sweet  (37-38°  API,  .3  percent 
sulfur). 

We  believe  that  all  large,  independent 
producers/  marketers  with  no  refinery 
capacity  (Category  3)  and  small 
independent  producers  with  no  refinery 
capacity  (Category  5)  would  value  crude 
oil  on  the  basis  of  arm's-length  gross 
proceeds.  Therefore,  they  were  not 


included  in  the  analysis.  We  examined 
the  other  three  categories  using  the 
following  procedure: 

•  We  identified  each  individual  area 
and  block  for  each  Federal  offshore  Gulf 
of  Mexico  lease. 

•  We  assigned  an  oil  type  that  most 
closely  represented  the  oil  and 
condensate  specific  to  each  area  and 
block. 

•  The  assigned  oil  type  typically 
translated  directiy  to  the  same  spot 
price  (e.g.,  Eugene  Island  Oil  translates 
directly  to  the  Eugene  Island  spot  price), 
but  in  some  limited  cases,  there  was  no 
spot  price  published  for  the  identified 
oil  type  (e.g.  Mars  grade  crude).  In  these 
cases,  we  used  the  spot  oil  with  the 
characteristics  that  most  closely 
matched  the  identified  oil  (e.g.,  we  used 
the  Eugene  Island  spot  price  for  Mars 
oil). 

•  We  calculated  the  average  gravities 
by  payor  reported  for  each  lease. 

•  We  made  gravity  adjustments  to  the 
spot  price  using  Equilon  Oil  Company's 
(Shell  Oil  Company  in  January  1998) 
offshore  oil  posted  price  adjustment 
scale  in  effect  at  the  time  of  production. 

•  We  deducted  location  differentials 
from  the  spot  price  for  the  actual 
movement  of  the  oil  from  its  first 
onshore  location  to  the  spot  market. 
This  value  was  based  on  FERC  tariffs  in 
effect  for  transport  from  major  onshore 
gathering  points  to  the  spot  market 
centers. 

•  We  then  compared  the  location- 
and  quality-adjusted  spot  price  to  the 
value  reported  on  Form  MMS-2014  for 
each  month  in  1998.  We  then  multiplied 
any  difference  by  the  royalty  quantity 
for  each  lease  and  aggregated  the 
differences. 

Under  the  December  1999  proposal, 
we  estimate  a  1998  revenue  gain  of: 

•  Category  (1)  $52,450,062 

•  Category  (2):  4,658,893 

•  Category  (4):  ^    2,076,900 

Total  59.185,855 

In  1998,  Texas  and  Louisiana  received 
about  0.5  percent  of  the  Federal  oil 
royalties  from  the  Gulf  OCS— $4.9 
million  of  $860  million  total — imder 
OCSLA  section  8(g).  Applying  the  same 
0.5  percent  to  the  above  estimate 
equates  to  $295,929  in  additional 
revenue  for  Texas  and  Louisiana. 

Onshore  New  Mexico 

For  New  Mexico,  we  split  production 
into  two  subgroups:  the  Permian  Basin 
and  San  Juan  Basin.  Since  the 
production  from  New  Mexico  is  roughly 
60  percent  sweet  and  40  percent  sour, 
we  used  the  same  60/40  proportion  to 
calculate  a  weighted  average  of  the  spot 
prices  for  West  Texas  Intermediate  (at 
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Midland,  Texas)  and  West  Texas  Sour. 
We  then  arrived  at  a  monthly  price  at 
the  lease  by  taking  this  weighted 
average  spot  value  at  Midland,  Texas, 
less  a  charge  for  transportation  specific 
to  the  production  basin  ($0.36  for 
Permian  Basin  Crude  and  $0.59  for  San 
Juan  Basin),  and  a  gravity  deduction 
based  on  1998  Form  MMS-2014  data. 
The  transportation  deductions  came 
from  the  actual  per-barrel  tariff  rates 
charged  by  pipelines  in  the  area. 

We  compared  (1)  the  monthly  spot 
price  at  the  lease  to  (2)  the  Category  1, 
2,  and  4  unit  prices  less  any 
transportation  allowances  reported  on 
Form  MMS-2014.  We  multiplied  this 
per-barrel  incremental  difference  by  the 
reported  royalty  quantity  to  compute  the 
theoretical  royalty  gain  or  loss.  We 
assumed  there  would  be  no  revenue 
impact  for  the  large  independent 
producers/marketers  without  refinery 
capacity  (Category  3)  or  the  small 
independent  producers  without  refinery 
capacity  (Category  5)  because  they 
would  pay  on  gross  proceeds  accruing 
from  arm's-length  sales. 

Estimated  1998  revenue  gains  imder 
the  December  1999  proposal  for  onshore 
New  Mexico  are: 

•  Category  (1)  $343,354 

•  Category  (2)  185,883 

•  Category  (4)  240,283 


Total 


769,520 


This  additional  revenue  would  be 
shared  50%  with  New  Mexico. 

Rocky  Mountain  Region 

We  determined  that  calculating 
royalty  value  differences  by  State  under 
the  benchmark  criteria  for  the  RMR 


would  not  be  meaningfol  due  to  lack  of 
information.  It  is  difficult  to  estimate 
what  unit  value  a  tendering  program 
would  have  yielded,  and  we  could  not 
reasonably  estimate  how  much 
production  would  be  offered  for  sale.  It 
is  also  difficult  to  determine  the 
volume-weighted  average  price  of  a 
lessee's  arm's-length  sales  and 
purchases  from  a  field/area  or  whether 
that  volume  met  the  50-percent 
threshold  since  we  could  not  determine 
what  sales  or  purchases  were  at  arm's 
length.  Also,  we  could  not  determine  a 
location/quality  differential  from 
Cushing,  Oklahoma,  to  the  relevant 
fields/areas  in  each  State  due  to  lack  of 
such  transaction  information. 

In  order  to  arrive  at  a  fair  market  price 
that  approximated  arm's-length  sales 
(i.e.,  attempting  to  mirror  the  valuation 
criteria),  we  utilized  the  monthly 
weighted  average  unit  value  per  barrel 
for  the  large  and  small  independent 
producers/marketers  with  no  refining 
capacity  (Categories  3  and  5).  Those 
prices  usually  were  higher  than  any  of 
the  three  refiners'  categories  (1,  2,  and 
4)  unit  prices.  We  decided  that  this 
calculated  arm's-length  price  would  be 
a  conservative,  yet  reasonable  proxy  for 
unit  value  payable  under  this  final  rule. 

For  Montana,  North  Dakota,  and  Utah 
we  were  unable  to  split  the  oil  volimies 
into  sweet  and  sour  crudes  (or  Yellow 
and  Black  Wax  for  Utah),  so  we 
assumed  that  the  lessees  grouped  into 
the  five  categories  produced 
proportional  volumes  of  the  various 
crude  types.  Since  we  utilized  unit 
prices  that  had  already  been  adjusted  for 
quality,  we  did  not  make  any  further 
quality  adjustments. 


For  Wyoming,  we  split  production 
into  three  distinct  areas  for  review:  Big 
Horn  Basin,  Green  River  Basin,  and 
Powder  River  Basin  (including  the  Wind 
River,  Hanna,  Laramie,  and  Denver- 
Julesberg  Basins).  The  Powder  River 
Basin  contains  roughly  proportionate 
volumes  of  sweet  and  sour  production. 
For  Colorado,  we  split  the  analysis  into 
the  two  dominant  areas  of  production: 
Rangely  and  Denver-Julesburg. 

Once  we  grouped  the  production  into 
areas,  we  took  the  monthly  weighted 
average  unit  price  for  the  large  and 
small  independent  producers/marketers 
with  no  refining  capacity  (Categories  3 
and  5)  and  compared  that  price  to  unit 
prices  of  leases  in  the  refiner  categories 
(1,2,  and  4)  as  reported  on  Form  MMS- 
2014.  We  multiplied  the  price  difference 
per  barrel  by  the  royalty  quantity  to 
compute  the  royalty  gains  or  losses.  We 
assumed  there  would  be  no  revenue 
impact  for  the  large  independent 
producers/marketers  (Category  3)  or  the 
small  independent  producers  (Category 
5),  because  they  would  continue  to  pay 
on  gross  proceeds. 

Estimated  1998  revenue  gains  under 
this  final  rule  for  the  RMR  (see 
Appendix  A  for  actual  State-by-State 
breakdown)  are: 

•  Category  (1)  

•  Category  (2)  _ 

•  Category  (4)  

Total  $1,460,860 

This  amount  would  be  shared  50%  with 

the  States. 

Overall  Increase  in  Revenue: 
In  summary,  based  on  the  1998 

comparison,  we  estimate  the  following 

additional  revenues: 


$880,417 
196,127 
384.316 


Category  1,  major  integrated  producers  with  refiner  capacity 

Category  2,  large,  independent  producers  with  refiner  capacity  . 
Category  4,  small,  independent  producers  with  refiner  capacity 


Grand  Total 


$59,675,723 
5.282,150 
2,837,205 

67,795.078 


This  estimate  does  not  include 
estimated  benefits  to  industry  which 
bring  the  net  increase  in  cost  to  industry 
to  approximately  $67.3  million. 

Executive  Order  12988 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  will  not 
imduly  burden  the  judicial  system  and 
meets  the  civil  justice  reform 
requirements  of  sections  3(a)  and  3(b)(2) 
of  this  Executive  Order. 


Paperwork  Reduction  Act 

The  collections  of  information 
associated  with  this  final  rule  were 
approved  by  OMB  on  February  22,  2000 
(OMB  Control  Number  1010-0136, 
expiration  date  February  28,  2003).  We 
estimate  that  there  will  be  45 
respondents  who  will  submit  85 
responses.  The  frequency  of  response 
varies  by  rulemaking  section.  We 
estimate  that  the  total  annual  burden  is 
17,711.5  hours,  and,  using  a  cost  of  $50 


per  hour,  the  total  annual  cost  is 
$885,575. 

For  estimating  the  burden  on 
industry,  we  divided  the  information 
collection  requirements  of  the  rule  into 
the  five  areas  which  are  siumnarized 
below  in  table  format  with  specific 
supporting  details  following  each  table. 

a.  Proper  valuation  of  oil  not  sold  at 
arm's-length. 
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30CFR 
subpart 


;06 


206.103 


an  i 


the 


cont  racts  I 


jmput  atio 


For  the 
associated  with 
estimate  that 
(lessees  of 
be  required  to 
calculations 
estimate  that 
all  lessees 
transactions  is 
$211,575. 

We  anticipati ! 
have  to  sort 
agreement 
ones  can  be  co 
information 
royalty  co 
final  rule  wouHi 
45  Federal  oil 
required  to  use 
purposes  of  e 
impact  of  this 
these  lessees 

Category  1  1 
30  million  barrels 
included  13  Fed 
analysis). 

Category  2  1 
annual  domestic 
30  million  barrel  i 
lessees  from  our 

Category  3 
than  10  million 
production  (this 
from  our  impact 

We  estimate 
each  would 


reporting  requirements 

Section  206.103,  we 
are  45  respondents 
Fedial  oil  leases)  that  will 
f  erform  certain 
adjustments.  We 
total  initial  burden  for 
withbut  arm's-length 

231.5  hours  at  a  cost  of 


irto 


ess  ees  i 


30  CFR  206  sub  jart  C 


206.103(b)(1) 
206.103(b)(4) 


respon!  es 


For  the 
toMMS 
benchmarks, 
be  two 

reporting  requ 
they  will  be  r 
to  us  in  writin 

We  anticipa 
undertake  the 


206.107(a)(1)-(q) 
206.112(b)  ... 


Reporting  and 
recordkeeping  requirements 


Calculate  value  of  oil  not 
sold  at  arm's-length.. 


Frequency 


Annually 


Number  of 
respondents 


45 


that  companies  would 
through  their  exchange 

before  the  relevant 

n  ipiled  and  the  required 

exfracted  and  used  in  their 

ns.  We  believe  the 

impact  approximately 

Ipssees  that  would  be 

index  pricing.  For 
st  mating  the  burden 
mle,  we  have  categorized 
three  categories: 

are  companies  with  over 
of  annual  production  (this 
al  lessees  from  our  impact 

esaees  are  companies  with 
production  between  10  and 
(this  included  four  Federal 
mpact  analysis), 
ees  are  companies  with  les."; 
larrels  of  annual  domestic 
included  28  Federal  lessees 
malysis). 


less  ees 


ha/e 


that  Category  1  lessees 
approximately  1,000 


exchange  agreement  contracts  to  review 
annually  to  identify  the  relevant 
contracts  needed  for  proper  valuation 
under  this  final  rule.  Of  those  contracts, 
we  estimate  that  each  company  would 
have  to  use  250  exchange  agreements  in 
its  royalty  reporting.  We  estimate  that 
the  reporting  burden  for  a  Category  1 
company  is  222.5  hours,  including  80 
hours  to  aggregate  the  exchange 
agreement  contracts  to  a  central 
location,  80  hours  to  sort  and  identify 
the  relevant  ones,  and  62.5  additional 
hours  to  extract  the  relevant  information 
and  apply  it  in  reporting  royalties.  We 
estimate  the  total  reporting  burden  for 
the  13  Category  1  companies  would  be 
2,892.5  hours  (222.5  hours  x  13 
companies),  including  recordkeeping; 
using  a  per-hour  cost  of  $50,  the  total 
cost  would  be  $144,625. 

We  estimate  that  Category  2  lessees 
each  would  have  approximately  250 
exchange  agreement  contracts  to  review 
annually  to  identify  the  relevant 
contracts  needed  for  valuation  under 
this  rule.  Of  those  contracts,  we  estimate 
that  each  Category  2  company  would 
have  to  use  63  exchange  agreements.  We 
estimate  that  the  reporting  burden  for  a 
Category  2  company  would  be  116 
hours,  including  60  hours  to  aggregate 
the  exchange  agreement  contracts  to  a 
central  location,  40  hours  to  sort  them, 
and  16  additional  hours  to  extract  the 


Reporting  and 
recordkeeping  requirements 


Obtain  MMS  approval  for  tendering  program  .. 
Obtain  MMS  approval  for  alternative  valuation 
methodology. 


Frequency 


1-2  annually 
1-2  annually 


repotting  requirements  related 
appro  /al  of  using  the 

v|e  estimate  that  there  will 
for  each  of  the  two 
rements.  On  occasion, 
ehuired  to  submit  requests 


;• 


e  that  a  lessee  will 
bllowing  four  steps  in 


the  formulation  of  specifics  surrounding 
a  tendering  program  or  alternate 
valuation  strategy:  (1)  formulation  of 
valuation  methodology:  100  hours,  (2) 
economic  evaluation  of  methodology: 
100  hours,  (3)  legal  review  of 
methodology:  150  hours,  and  (4) 
presentation  to  MMS:  50  hours,  for  a 
total  of  400  hours. 


30  CFR  206  sul  part  C        Reporting  and  recordkeeping  requirements 


Request  a  value  determination  from  MMS 

Request  MMS  approval  for  location/quality  ad- 
justment under  non-arm's-length  exchange 
agreements. 


Frequency 


Burden 
(in  hours) 


Category  1-222.5 
Category  2-116 
Category  3-31 .25 


Annual  burden 
hours 


4,231.5 


relevant  information  and  apply  it  in 
reporting  royalties.  For  the  four 
Category  2  companies,  we  estimate  the 
total  burden  would  be  464  hours  (116 
hours  X  4  companies),  including 
recordkeeping;  using  a  per-hour  cost  of 
$50,  the  total  cost  would  be  $23,200. 

We  estimate  that  Category  3  lessees 
each  would  have  approximately  50 
exchange  agreements  to  review  annually 
to  identify  the  relevant  contracts  needed 
for  valuation  under  this  rule.  Of  those 
contracts,  we  estimate  that  each 
Category  3  company  would  have  to  use 
13  exchange  agreements.  We  estimate 
that  the  burden  for  each  Category  3 
company  would  be  31.25  hours, 
including  20  hours  to  aggregate  the 
exchange  agreement  contracts  to  a 
central  location,  eight  hours  to  sort 
them,  and  3.25  additional  hours  to 
extract  the  relevant  information  and 
apply  it  in  reporting  royalties.  For  the 
28  Category  3  companies,  we  estimate 
that  the  burden  would  be  875  hours 
(31.25  hours  x  28  companies),  including 
recordkeeping;  using  a  per-hour  cost  of 
$50,  the  total  cost  would  be  $43,750. 

We  expect  the  annual  burden  to 
decline  somewhat  as  industry  becomes 
more  familiar  with  the  proposed 
valuation  requirements. 

b.  Approval  of  benchmarks  in  the 
Rocky  Mountain  Region. 


Number  of 
responses 


Burden 
(in  hours) 


400 
400 


Annual  burden 
hours 


800 
800 


We  anticipate  four  requests  a  year  for 
an  annual  burden  of  1,600  hours, 
including  recordkeeping.  Based  on  a 
per-hour  cost  of  $50,  we  estimate  that 
the  cost  to  industry  is  $80,000. 

c.  Requirements  related  to  requested 
valuation  determinations  and  approval 
of  location/quality  adjustments  from 
MMS. 


1-2  monthly 
1-2  monthly 


Number  of 
responses 


Burden 
(in  hours) 


330 
330 


Annual  burden 
hours 


2,640 
2,640 
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30  CFR  206  subpart  C 

Reporting  and  recordkeeping  requirements 

Frequency 

Number  of 
responses 

Burden 
(in  hours) 

Annual  burden 
hours 

206.112(f)  

Request  MMS  for  location/quality  adjustment 
when  information  is  not  available. 

1-2  monthly 

8 

330 

2.640 

We  anticipate  that  companies  may 
request  value  determinations  on  how 
royalty  statutes,  regulations, 
administrative  decisions,  and  policies 
apply  to  a  specific  set  of  facts.  Their 
requests  would  have  to:  (1)  Be  in 
writing;  (2)  identify  specifically  all 
leases  involved,  the  record  title  or 
operating  rights  owners  of  those  leases, 
and  the  designees  for  those  leases;  (3) 
completely  explain  all  relevant  facts. 


They  must  inform  MMS  of  any  changes 
to  relevant  facts  that  occur  before  MMS 
responds  to  their  request;  (4)  include 
copies  of  all  relevant  documents;  (5) 
provide  their  analysis  of  the  issue{s), 
including  citations  to  all  relevant 
precedents  (including  adverse 
precedents);  and  (6)  suggest  their 
proposed  valuation  method. 

For  the  above  written  requests,  we 
estimate  that  there  will  be  eight 


responses  annually  for  each  of  the 
reporting  requirements.  We  estimate  the 
annual  burden  for  each  of  these  is  2,640 
hours,  including  recordkeeping.  Based 
on  a  per-hour  cost  of  $50,  we  estimate 
the  cost  to  industry  is  $132,000.  The 
total  burden  is  estimated  at  7,920  hours 
and  $396,000. 

d.  Requirements  related  to  special 
requests  due  to  unique  circumstances. 


30  CFR  206  subpart  C 

Reporting  and  recordkeeping  requirements 

Frequency 

Number  of 
responses 

Burden 
(in  hours) 

Annual  burden 
hours 

206.103(e)(1)  and 

(2)(i)-(iv). 
206.110(b)(2)  

Obtain  MMS  approval  to  use  value  determined 
at  refinery. 

Propose  transportation  cost  allocation  method 
to  MMS  when  transporting  more  than  one 
liquid  product  under  an  ann's-length  contract. 

Propose  transportation  cost  allocation  method 
to  MMS  when  transporting  gaseous  and  liq- 
uid products  under  an  arm's-length  contract. 

Elect  actual  transportation  cost  method  and  de- 
preciation method  for  non-ami's-length  trans- 
portation allowances. 

Propose  transportation  cost  allocation  method 
to  MMS  when  transporting  more  than  one 
liquid  product  under  a  non-arm's-length  con- 
tract. 

Propose  transportation  cost  allocation  method 
to  MMS  when  transporting  gaseous  and  liq- 
uid product  under  a  non-arm's-length  con- 
tract.. 

1-2  annually 

1-2  annually 

1-2  annually 

1-2  annually 

1-2  annually 

2 
2 

2 

2 

2 

330 
330 

330 

330 

330 

660 

660 

660 
660 
660 

206.110(c)(1)  and  (3)  ... 
206.111(g)  and  (g)(1)  ... 
206.1 11(i)(2)  

206.111(j)(1)and(3)  .... 

1-2  annually 

2 

330 

660 

There  are  several  provisions  in  the 
rule  that  allow  the  lessee  to  propose 
some  special  consideration  because  the 
existing  provisions  of  the  rule  may  not 
precisely  fit  their  situation.  Like  the 
written  requests  outlined  above,  their 
requests  would  have  to:  (1)  Be  in 
writing;  (2)  identify  specifically  all 
leases  involved,  the  record  title  or 
operating  rights  owners  of  those  leases, 
and  the  designees  for  those  leases;  (3) 


completely  explain  all  relevant  facts. 
They  must  inform  MMS  of  any  changes 
to  relevant  facts  that  occur  before  MMS 
responds  to  their  request;  (4)  include 
copies  of  all  relevant  documents;  (5) 
provide  their  analysis  of  the  issue(s), 
including  citations  to  all  relevant 
precedents  (including  adverse 
precedents);  and  (6)  suggest  their 
proposed  valuation  method. 

For  the  reporting  requirements  related 
to  special  requests  because  of  unique 


circumstances,  we  estimate  that  there 
will  be  two  responses  for  each  of  the  six 
situations  above.  We  estimate  the 
annual  burden  for  each  of  these  is  660 
hours,  including  recordkeeping.  Based 
on  a  per-hour  cost  of  $50,  we  estimate 
the  cost  to  industry  is  $33,000.  The  total 
burden  is  estimated  to  be  3,960  hours 
and  $198,000. 

e.  Currently-approved  information 
collections. 


30  CFR  206 
Subpart  D 

206.105  

206.109(c)(2) 

206.114  and  115(a) 

206.114  and  115(c) 


Reporting  and  recordkeeping  require- 
ments 


Frequency 


Number  of  re- 
sponses 


Burden 


Annual  burden 
hours 


Retain  all  records  showing  how  value 
was  determined. 

Request  to  exceed  regulatory  limit — 
Fomi  MMS^393. 

Report  a  separate  line  for  transpor- 
tation allowances— Form  MMS- 
2014. 

Submit  transportation  documents 
upon  MMS  request. 


Burden  covered  under  0MB  Control  No.  1010-0061 
Burden  covered  under  0MB  Control  No.  1010-0095 
Burden  covered  under  OMB  Control  No.  1010-0022 

Burden  covered  under  OMB  Control  No.  1010-0061 
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National  Environmental  Policy  Act  of 
1969 


detetmined  that  this 

a  major  Federal  action 
affecting  the  quality  of  the 
and  a  detailed 
section  102(2)(C)  of  the 
Environmental  Policy  Act  of 
§4332(2)(C))isnot 


We  have 
rulemaking  is 
significantly 
human  environtnent 
statement  unde : 
National 
1969  (42  U.S.C 
required. 

List  of  Subjects!  30 


Coal, 
energy, 
lemds,  Mineral 
Petroleum, 


Pubic 


CFR  Part  206 

Continental  shelf.  Geothermal 
Govern  nent  contracts,  Indians 
oyalties.  Natural  gas, 
lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements 

Dated:  March  ^.  2000. 
Sylvia  V.  Baca. 
Acting  Assistant 
Minerals  Mgnagi 


secretary  for  Land  and 
%  ment. 


For  the 
30  CFR  part 
below: 


reaso  as 


20) 


given  in  the  preamble, 
)  is  amended  as  set  forth 


ariti 


art' 


Sec. 

206.100  What 
subpart? 

206.101  What 
subpart? 

206.102  How 
for  oil  that  I 
an  arm's-le: 

206.103  How 
under  an 

206.104  What 
acceptable 

206.105  What 
support  my 
this  subpa 

206.106  What 
place  prod 
condition  a 

206.107  How 
detemii 

206.108  Does 
provide? 

206.109  When 
allowance  i 

206.110  How 
transportat 
length 

206.111  How 
transportat 
arm's-Iengt  i 

206.112  What 
transportat 
value  oil  u 


c  o 
inati  )n 


Part  206— Pro<  uct  Valuation 

1.  The  autho  ity  citation  for  Part  206 
continues  to  re  id  as  follows: 

Authority:  5  V  S.C.  301  et  seq.:  25  U.S.C. 
396  et  seq..  396a  et  seq.:  2101  et  seq.;  30 
U.S.C.  181  ef  seq  .  351  et  seq..  1001  ef  seq.. 
1701  ef  seq.:  31  \  I.S.C.  9701;  43  U.S.C.  1301 
et  seq.,  1331  et  s  \q..  and  1801  et  seq. 

2.  Subpart  C  -Federal  Oil  is  revised  to 
read  as  follows : 

Subpart  C— Fed  sral  Oil 


;  the  purpose  of  this 

efinitions  apply  to  this 

Jo  1  calculate  royalty  value 

or  my  affiliate  sell(s)  under 
r  gth  contract? 

(Jo  I  value  oil  that  is  not  sold 
's-length  contract? 
ndex  price  publications  are 

MMS? 
ecords  must  I  keep  to 
calculations  of  value  under 


u:: 


ire  my  responsibilities  to 
tion  into  marketable 
d  to  market  production? 
I  request  a  value 


1 4MS  protect  information  I 


iDn 


trans  portat 


may  1  take  a  transportation 
1  determining  value? 
o  1  determine  a 

allowance  under  an  arm's- 
ion  contract? 
o  I  determine  a 
i  on  allowance  under  a  non- 
transportation  arrangement? 
adjustments  and 
n  allowances  apply  when  1 
ing  index  pricing? 


q: 


206.113  How  will  MMS  identify  market 
centers? 

206.114  What  are  my  reporting 
requirements  under  an  arm's-length 
transportation  contract? 

206.115  What  are  my  reporting 
requirements  under  a  non-arm's-length 
transportation  arrangement? 

206.116  What  interest  and  assessments 
apply  if  I  improperly  report  a 
transportation  allowance? 

206.117  What  reporting  adjustments  must  I 
make  for  transportation  allowances? 

206.118  Are  actual  or  theoretical  losses 
permitted  as  part  of  a  transportation 
allowance? 

206.119  How  are  the  royalty  quantity  and 
quality  determined? 

206.120  How  are  operating  allowances 
determined? 

206.121  Is  there  any  grace  period  for 
reporting  and  paying  royalties  after  this 
subpart  becomes  effective? 

§  206.100    What  is  the  purpose  of  this 
subpart? 

(a)  This  subpart  applies  to  all  oil 
produced  from  Federal  oil  and  gas 
leases  onshore  and  on  the  Outer 
Continental  Shelf  (OCS).  It  explains 
how  you  as  a  lessee  must  calculate  the 
value  of  production  for  royalty  piuposes 
consistent  with  the  mineral  leasing 
laws,  other  applicable  laws,  and  lease 
terms. 

(b)  If  you  are  a  designee  and  if  you 
dispose  of  production  on  behalf  of  a 
lessee,  the  terms  "you"  and  "your"  in 
this  subpart  refer  to  you  and  not  to  the 
lessee.  In  this  circumstance,  you  must 
determine  and  report  royalty  value  for 
the  lessee's  oil  by  applying  the  rules  in 
this  subpart  to  your  disposition  of  the 
lessee's  oil. 

(c)  If  you  are  a  designee  and  only 
report  for  a  lessee,  and  do  not  dispose 
of  the  lessee's  production,  references  to 
"you"  and  "youj"  in  this  subpart  refer 
to  the  lessee  and  not  the  designee.  In 
this  circumstance,  you  as  a  designee 
must  determine  and  report  royalty  value 
for  the  lessee's  oil  by  applying  the  rules 
in  this  subpart  to  the  lessee's 
disposition  of  its  oil. 

(d)  If  the  regulations  in  this  subpart 
are  inconsistent  with: 

(1)  A  Federal  statute; 

(2)  A  settlement  agreement  between 
the  United  States  and  a  lessee  resulting 
from  administrative  or  judicial 
litigation; 

(3)  A  written  agreement  between  the 
lessee  and  the  MMS  Director 
establishing  a  method  to  determine  the 
value  of  production  from  any  lease  that 
MMS  expects  at  least  would 
approximate  the  value  established 
under  this  subpart;  or 

(4)  An  express  provision  of  an  oil  and 
gas  lease  subject  to  this  subpart,  then 
the  statute,  settlement  agreement, 
written  agreement,  or  lease  provision 


will  govern  to  the  extent  of  the 
inconsistency. 

(e)  MMS  may  audit  and  adjust  all 
royalty  payments. 

§  206.1 01     What  definitions  apply  to  this 
subpart? 

The  following  definitions  apply  to 
this  subpart: 

Affiliate  means  a  person  who 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  person. 
For  purposes  of  this  subpart: 

(1)  Ownership  or  common  ownership 
of  more  than  50  percent  of  the  voting 
securities,  or  instruments  of  ownership, 
or  other  forms  of  ownership,  of  another 
person  constitutes  control.  Ownership 
of  less  than  10  percent  constitutes  a 
presumption  of  noncontrol  that  MMS 
may  rebut. 

(2)  If  there  is  ownership  or  common 
ownership  of  between  10  and  50  percent 
of  the  voting  securities  or  instruments  of 
ownership,  or  other  forms  of  ownership, 
of  another  person,  MMS  will  consider 
the  following  factors  in  determining 
whether  there  is  control  under  the 
circumstances  of  a  particular  case: 

(i)  The  extent  to  which  there  are 
common  officers  or  directors; 

(ii)  With  respect  to  the  voting 
securities,  or  instruments  of  ownership, 
or  other  forms  of  ownership:  the 
percentage  of  ownership  or  common 
ownership,  the  relative  percentage  of 
ownership  or  common  ownership 
compared  to  the  percentage(s)  of 
ownership  by  other  persons,  whether  a 
person  is  the  greatest  single  owner,  or 
whether  there  is  an  opposing  voting 
bloc  of  greater  ownership; 

(iii)  Operation  of  a  lease,  plant,  or 
other  facility; 

(iv)  The  extent  of  participation  by 
other  owners  in  operations  and  day-to- 
day management  of  a  lease,  plant,  or 
other  facility;  and 

(v)  Other  evidence  of  power  to 
exercise  control  over  or  common  control 
with  another  person. 

(3)  Regardless  of  any  percentage  of 
ownership  or  common  ownership, 
relatives,  either  by  blood  or  marriage, 
are  affiliates. 

ANS  means  Alaska  North  Slope 
(ANS). 

Area  means  a  geographic  region  at 
least  as  large  as  the  limits  of  an  oil  field, 
in  which  oil  has  similar  quality, 
economic,  and  legal  characteristics. 

Arm's-length  contract  means  a 
contract  or  agreement  between 
independent  persons  who  are  not 
affiliates  and  who  have  opposing 
economic  interests  regarding  that 
contract.  To  be  considered  arm's  length 
for  any  production  month,  a  contract 
must  satisfy  this  definition  for  that 
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month,  as  well  as  when  the  contract  was 
executed. 

Audit  means  a  review,  conducted 
under  generally  accepted  accounting 
and  auditing  standards,  of  royalty 
payment  compliance  activities  of 
lessees,  designees  or  other  persons  who 
pay  royalties,  rents,  or  bonuses  on 
Federal  leases. 

BLM  means  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior. 

Condensate  means  liquid 
hydrocarbons  (normally  exceeding  40 
degrees  of  API  gravity)  recovered  at  the 
surface  without  processing.  Condensate 
is  the  mixture  of  liquid  hydrocarbons 
resulting  from  ccmdensation  of 
petroleum  hydrocarbons  existing 
initially  in  a  gaseous  phase  in  an 
underground  reservoir. 

Contract  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions,  between  two  or  more  persons, 
that  is  enforceable  by  law  and  that  with 
due  consideration  creates  an  obligation. 

Designee  means  the  person  the  lessee 
designates  to  report  and  pay  the  lessee's 
royalties  for  a  lease. 

Exchange  agreement  means  an 
agreement  where  one  person  agrees  to 
deliver  oil  to  another  person  at  a 
specified  location  in  exchange  for  oil 
deliveries  at  another  location.  Exchange 
agreements  may  or  may  not  specify 
prices  for  the  oil  involved.  They 
frequently  specify  dollar  amoimts 
reflecting  location,  quality,  or  other 
differentials.  Exchange  agreements 
include  buy/sell  agreements,  which 
specify  prices  to  be  paid  at  each 
exchange  point  and  may  appear  to  be 
two  separate  sales  within  the  same 
agreement.  Examples  of  other  types  of 
exchange  agreements  include,  but  are 
not  limited  to,  exchanges  of  produced 
oil  for  specific  types  of  crude  oil  (e.g.. 
West  Texas  Intermediate);  exchanges  of 
produced  oil  for  other  crude  oil  at  other 
locations  (Location  Trades);  exchanges 
of  produced  oil  for  other  grades  of  oil 
(Grade  Trades);  and  multi-party 
exchanges. 

Fie/a  means  a  geographic  region 
situated  over  one  or  more  subsurface  oil 
and  gas  reservoirs  and  encompassing  at 
least  the  outermost  boimdaries  of  all  oil 
and  gas  accumulations  knowrn  within 
those  reservoirs,  vertically  projected  to 
the  land  surface.  State  oil  and  gas 
regulatory  agencies  usually  name 
onshore  fields  and  designate  their 
official  boundaries.  MMS  names  and 
designates  boundaries  of  OCS  fields. 

Gathering  means  the  movement  of 
lease  production  to  a  central 
accumulation  or  treatment  point  on  the 
lease,  unit,  or  conmiunitized  area,  or  to 
a  central  accumulation  or  treatment 


point  off  the  lease,  unit,  or 
communitized  area  that  BLM  or  MMS 
approves  for  onshore  and  offshore 
leases,  respectively. 

Gross  proceeds  means  the  total 
monies  and  other  consideration 
accruing  for  the  disposition  of  oil 
produced.  Gross  proceeds  also  include, 
but  are  not  limited  to,  the  following 
examples: 

(1)  Payments  for  services  such  as 
dehydration,  marketing,  measurement, 
or  gathering  which  the  lessee  must 
perform  at  no  cost  to  the  Federal 
Government; 

(2)  The  value  of  services,  such  as  salt 
water  disposal,  that  the  producer 
normally  performs  but  that  the  buyer 
performs  on  the  producer's  behalf; 

(3)  Reimbursements  for  harboring  or 
terminaling  fees; 

(4)  Tax  reimbursements,  even  though 
the  Federal  royalty  interest  may  be 
exempt  from  taxation; 

(5)  Payments  made  to  reduce  or  buy 
down  the  purchase  price  of  oil  to  be 
produced  in  later  periods,  by  allocating 
such  payments  over  the  production 
whose  price  the  payment  reduces  and 
including  the  allocated  amounts  as 
proceeds  for  the  production  as  it  occurs; 
and 

(6)  Monies  and  all  other  consideration 
to  which  a  seller  is  contractually  or 
legally  entiUed,  but  does  not  seek  to 
collect  through  reasonable  efforts. 

Index  pricing  means  using  ANS  crude 
oil  spot  prices,  West  Texas  Intermediate 
(WTI)  crude  oil  spot  prices  at  Gushing, 
Oklahoma,  or  other  appropriate  crude 
oil  spot  prices  for  royalty  valuation. 

Index  pricing  point  means  the 
physical  location  where  an  index  price 
is  established  in  an  MMS-approved 
publication. 

Lease  means  any  contract,  profit-share 
arrangement,  joint  venture,  or  other 
agreement  issued  or  approved  by  the 
United  States  under  a  mineral  leasing 
law  that  authorizes  exploration  for, 
development  or  extraction  of,  or 
removal  of  oil  or  gas — or  the  land  area 
covered  by  that  authorization, 
whichever  the  context  requires. 

Lessee  means  any  person  to  whom  the 
United  States  issues  an  oil  and  gas  lease, 
an  assignee  of  all  or  a  part  of  the  record 
title  interest,  or  any  person  to  whom 
operating  rights  in  a  lease  have  been 
assigned. 

Location  differential  means  an 
amoimt  paid  or  received  (whether  in 
money  or  in  barrels  of  oil)  imder  an 
exchange  agreement  that  results  from 
differences  in  location  between  oil 
delivered  in  exchange  and  oil  received 
in  the  exchange.  A  location  differential 
may  represent  all  or  part  of  the 
difference  between  the  price  received 


for  oil  delivered  and  the  price  paid  for 
oil  received  under  a  buy/sell  exchange 
agreement. 

Market  center  means  a  major  point 
MMS  recognizes  for  oil  sales,  refining, 
or  transshipment.  Market  centers 
generally  are  locations  where  MMS- 
approved  publications  publish  oil  spot 
prices. 

Marketable  condition  means  oil 
sufficiently  free  from  impurities  and 
otherwise  in  a  condition  a  purchaser 
will  accept  under  a  sales  contract 
typical  for  the  field  or  area. 

MMS-approved  publication  means  a 
publication  MMS  approves  for 
determining  ANS  spot  prices,  other  spot 
prices,  or  location  differentials. 

Netting  means  reducing  the  reported 
sales  value  to  account  for  transportation 
instead  of  reporting  a  transportation 
allowance  as  a  separate  entry  on  Form 
MMS-2014. 

Oil  means  a  mixture  of  hydrocarbons 
that  existed  in  the  liquid  phase  in 
natural  underground  reservoirs,  remains 
liquid  at  atmospheric  pressure  after 
passing  through  surface  separating 
facilities,  and  is  marketed  or  used  as  a 
liquid.  Condensate  recovered  in  lease 
separators  or  field  facilities  is  oil. 

Outer  Continental  Shelf  (OCS)  means 
all  submerged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  Section 
2  of  the  Submerged  Lands  Act  (43 
U.S.C.  1301)  and  of  which  the  subsoil 
and  seabed  appertain  to  the  United 
States  and  are  subject  to  its  jurisdiction 
and  control. 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity). 

Quality  differential  means  an  amount 
paid  or  received  under  an  exchange 
agreement  (whether  in  money  or  in 
barrels  of  oil)  that  results  from 
differences  in  API  gravity,  sulfur 
content,  viscosity,  metals  content,  and 
other  quality  factors  between  oil 
delivered  and  oil  received  in  the 
exchange.  A  quality  differential  may 
represent  all  or  part  of  the  difference 
between  the  price  received  for  oil 
delivered  and  the  price  paid  for  oil 
received  imder  a  buy/sell  agreement. 

Rocky  Mountain  Region  means  the 
States  of  Colorado,  Montana.  North 
Dakota,  South  Dakota.  Utah,  and 
Wyoming,  except  for  those  portions  of 
the  San  Juan  Basin  and  other  oil- 
producing  fields  in  the  "Four  Comers" 
area  that  lie  within  Colorado  and  Utah. 

Sale  means  a  contract  between  two 
persons  where: 

(1)  The  seller  unconditionally 
transfers  title  to  the  oil  to  the  buyer  and 
does  not  retain  any  related  rights  such 
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as  the  right  to  b  ay  back  similar 
quantities  of  oil  from  the  buyer 
elsewhere; 

(2)  The  buyer  pays  money  or  other 
consideration  f(  r  the  oil;  and 

(3)  The  partie  s'  intent  is  for  a  sale  of 
the  oil  to  occur, 

Spot  price  m«  ans  the  price  under  a 
spot  sales  contr  ict  where: 

(1)  A  seller  aj  rees  to  sell  to  a  buyer 
a  specified  amo  unt  of  oil  at  a  specified 
price  over  a  spe  cified  period  of  short 
duration: 

(2)  No  cancel  ation  notice  is  required 
to  terminate  thf  sales  agreement:  and 

(3)  There  is  n  3  obligation  or  implied 
intent  to  contin  ie  to  sell  in  subsequent 
periods. 

Tendering  pr  jgram  means  a 
producer's  offei  of  a  portion  of  its  crude 
oil  produced  fri  im  a  field  or  area  for 
competitive  bic  ding,  regardless  of 
whether  the  prt  duction  is  offered  or 
sold  at  or  near  tie  lease  or  unit  or  away 
from  the  lease  c  r  unit. 

Trading  mon  h  meeuis  the  span  of 
time  during  which  crude  oil  trading 
occurs  and  spo'  prices  are  determined, 
generally  for  de  liveries  of  production  in 
the  following  calendar  month.  For 
example,  foCi^ilS  spot  prices,  the 
trading  month  includes  all  business 
days  in  the  calandar  month.  For  other 
spot  prices,  forlexample.  the  trading 
month  may  include  the  span  of  time 
from  the  26th  cfthe  previous  month 
through  the  25bi  of  the  current  month. 

Transportatii  >n  allowance  means  a 
deduction  in  d(  itennining  royalty  value 
for  the  reasonafcle,  actual  costs  of 
moving  oil  to  a  point  of  sale  or  delivery 
off  the  lease,  m  lit  area,  or  communitized 
area.  The  trans  )ortation  allowance  does 
not  include  gat  lering  costs. 

§  206.1 02    How  I  Jo  I  calculate  royalty  value 
for  oil  that  I  or  my  affiliate  sell(s)  under  an 
arm's-length  contract? 

(a)  The  value  of  oil  under  this  section 
is  the  gross  pro  ceeds  accruing  to  the 
seller  under  thi  (  arm's-length  contract, 
less  applicable  allowances  determined 
under  §§206.1 10  or  206.111.  This  value 
does  not  apply  if  you  exercise  an  option 
to  use  a  differe  it  value  provided  in 
paragraph  (d)(: )  or  {d)(2){i)  of  this 
section,  or  if  oi  le  of  the  exceptions  in 
paragraph  (c)  of  this  section  applies.  Use 
this  paragraph  (a)  to  value  oil  that: 

(1)  You  sell  1  inder  an  arm's-length 
sales  contract;  ar 

(2)  You  sell  or  transfer  to  your  affiliate 
or  another  per;  on  under  a  non-arm's- 
length  contraci  and  that  affiliate  or 
person,  or  ano  her  affiliate  of  either  of 
them,  then  sell  s  the  oil  imder  an  arm's- 
length  contract .  unless  you  exercise  the 
option  provide  d  in  paragraph  (d)(2)(i)  of 
this  section. 


(b)  If  you  have  multiple  arm's-length 
contracts  to  sell  oil  produced  from  a 
lease  that  is  valued  under  paragraph  (a) 
of  this  section,  the  value  of  the  oil  is  the 
volume-weighted  average  of  the  values 
established  under  this  section  for  each 
contract  for  the  sale  of  oil  produced 
from  that  lease. 

{cj  This  paragraph  contains 
exceptions  to  the  valuation  rule  in 
paragraph  (a)  of  this  section.  Apply 
these  exceptions  on  an  individual 
contract  basis. 

(1)  In  conducting  reviews  and  audits, 
if  MMS  determines  that  any  arm's- 
length  sales  contract  does  not  reflect  the 
total  consideration  actually  transferred 
either  directly  or  indirectly  from  the 
buyer  to  the  seller,  MMS  may  require 
that  you  value  the  oil  sold  under  that 
contract  either  under  §  206.103  or  at  the 
total  consideration  received. 

(2)  You  must  value  the  oil  under 

§  206.103  if  MMS  determines  that  the 
value  under  paragraph  (a)  of  this  section 
does  not  reflect  the  reasonable  value  of 
the  production  due  to  either: 

(if  Misconduct  by  or  between  the 
parties  to  the  arm's-length  contract;  or 

(ii)  Breach  of  your  duty  to  market  the 
oil  for  the  mutual  benefit  of  yourself  and 
the  lessor. 

(A)  MMS  will  not  use  this  provision 
to  simply  substitute  its  judgment  of  the 
market  value  of  the  oil  for  the  proceeds 
received  by  the  seller  under  an  arm's- 
length  sales  contract. 

(B)  The  fact  that  the  price  received  by 
the  seller  under  an  arm's  length  contract 
is  less  than  other  measures  of  market 
price,  such  as  index  prices,  is 
insufficient  to  establish  breach  of  the 
duty  to  market  unless  MMS  finds 
additional  evidence  that  the  seller  acted 
unreasonably  or  in  bad  faith  in  the  sale 
of  oil  from  the  lease. 

(d)(1)  If  you  enter  into  an  arm's-length 
exchange  agreement,  or  multiple 
sequential  arm's-length  exchange 
agreements,  and  following  the 
exchange(s)  you  or  your  affiliate  sell(s) 
the  oil  received  in  the  exchange(s) 
under  an  arm's-length  contract,  then 
you  may  use  either  §  206.102(a)  or 
§  206.103  to  value  your  production  for 
royalty  purposes. 

(i)  It  you  use  §  206.102(a),  your  gross 
proceeds  are  the  gross  proceeds  under 
your  or  yoiu"  affiliate's  arm's-length 
sales  contract  after  the  exchange(s) 
occur(s).  You  must  adjust  your  gross 
proceeds  for  emy  location  or  quality 
differential,  or  other  adjustments,  you 
received  or  paid  under  the  arm's-length 
exchange  agreement(s).  If  MMS 
determines  that  any  arm's-length 
exchange  agreement  does  not  reflect 
reasonable  location  or  quality 
differentials,  MMS  may  require  you  to 


value  the  oil  under  §  206.103.  You  may 
not  otherwise  use  the  price  or 
differential  specified  in  an  arm's-length 
exchange  agreement  to  value  your 
production. 

(ii)  When  you  elect  under 
§  206.102(d)(1)  to  use  §  206.102(a)  or 
§  206.103,  you  must  make  the  same 
election  for  all  of  your  production  from 
the  same  unit,  communitization 
agreement,  or  lease  (if  the  lease  is  not 
part  of  a  unit  or  communitization 
agreement)  sold  under  arm's-length 
contracts  following  arm's-length 
exchange  agreements.  You  may  not 
change  your  election  more  often  than 
once  every  2  years. 

(2)(i)  If  you  sell  or  transfer  your  oil 
production  to  your  affiliate  and  that 
affiliate  or  another  affiliate  then  sells  the 
oil  under  an  arm's-length  contract,  you 
may  use  either  §  206.102(a)  or  §  206.103 
to  value  your  production  for  royalty 
purposes. 

(ii)  When  you  elect  under 
§  206.102(d)(2)(i)  to  use  §  206.102(a)  or 
§  206.103,  you  must  make  the  same 
election  for  all  of  your  production  from 
the  same  unit,  communitization 
agreement,  or  lease  (if  the  lease  is  not 
part  of  a  unit  or  communitization 
agreement)  that  your  affiliates  resell  at 
arm's  length.  You  may  not  change  your 
election  more  often  than  once  every  2 
years. 

(e)  If  you  value  oil  under  paragraph 
(a)  of  this  section: 

(1)  MMS  may  require  you  to  certify 
that  your  or  your  affiliate's  arm's-length 
contract  provisions  include  all  of  the 
consideration  the  buyer  must  pay,  either 
directly  or  indirectly,  for  the  oil. 

(2)  You  must  base  value  on  the 
highest  price  the  seller  can  receive 
through  legally  enforceable  claims 
under  the  contract. 

(i)  ff  the  seller  fails  to  take  proper  or 
timely  action  to  receive  prices  or 
benefits  it  is  entitled  to,  you  must  pay 
royalty  at  a  value  based  upon  that 
obtainable  price  or  benefit.  But  you  will 
owe  no  additional  royalties  unless  or 
until  the  seller  receives  monies  or 
consideration  resulting  from  the  price 
increase  or  additional  benefits,  if: 

(A)  The  seller  makes  timely 
application  for  a  price  increase  or 
benefit  allowed  under  the  contract; 

(B)  The  purchaser  refuses  to  comply; 
and  (C)  The  seller  takes  reasonable 
documented  measures  to  force 
purchaser  compliance. 

(ii)  Paragraph  {e)(2)(i)  of  this  section 
will  not  permit  you  to  avoid  your 
royalty  payment  obligation  where  a 
purchaser  fails  to  pay,  pays  only  in  part, 
or  pays  late.  Any  contract  revisions  or 
amendments  that  reduce  prices  or 
benefits  to  which  the  seller  is  entitled 
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must  be  in  writing  and  signed  by  all 
parties  to  the  ann's-length  contract. 

§J06.103    How  do  I  value  oil  that  is  not 
sold  under  an  arm's-length  contract? 

This  section  explains  how  to  value  oil 
that  you  may  not  value  imder  §  206.102 
or  that  you  elect  under  §  206.102(d)  to 
value  under  this  section.  First  determine 
whether  paragraph  (a),  fb),  or  (c)  of  this 
section  applies  to  production  from  your 
lease,  or  whether  you  may  apply 
paragraph  (d)  or  (e)  with  MMS  approval. 

(a)  Production  from  leases  in 
California  or  Alaska.  Value  is  the 
average  of  the  daily  mean  ANS  spot 
prices  published  in  any  MMS-approved 
publication  diu-ing  the  trading  month 
most  concurrent  with  the  production 
month.  (For  example,  if  the  production 
month  is  June,  compute  the  average  of 
the  daily  mean  prices  using  the  daily 
ANS  spot  prices  published  in  the  MMS- 
approved  publication  for  all  the 
business  days  in  June.) 

(1)  To  calculate  the  daily  mean  spot 
price,  average  the  daily  high  and  low 
prices  for  the  month  in  the  selected 
publication. 

(2)  Use  only  the  days  and 
corresponding  spot  prices  for  which 
such  prices  are  published. 

(3)  You  must  adjust  the  value  for 
applicable  location  and  quality 
differentials,  and  you  may  adjust  it  for 
transportation  costs,  under  §  206.112. 

(4)  After  you  select  an  MMS-approved 
publication,  you  may  not  select  a 
different  publication  more  often  than 
once  every  2  years,  unless  the 
publication  you  use  is  no  longer 
published  or  MMS  revokes  its  approval 
of  the  publication.  If  you  are  required  to 
change  publications,  you  must  begin  a 
new  2-year  period. 

(b)  Production  from  leases  in  the 
Rocky  Mountain  Region.  This  paragraph 
provides  methods  and  options  for 
valuing  yoiu-  production  under  different 
factual  situations. 

(1)  If  you  have  an  MMS-approved 
tendering  program,  value  your  oil  under 
paragraph  (b)(2)  of  this  section.  If  you 
do  not  have  an  MMS-approved 
tendering  program,  you  may  veilue  your 
oil  under  either  paragraph  (b)(3)  or 
paragraph  (b)(4)  of  this  section. 

(i)  You  must  apply  the  same 
subparagraph  of  this  section  to  value  all 
of  your  production  from  the  same  unit, 
communitization  agreement,  or  lease  (if 
the  lease  is  not  part  of  a  unit  or 
communitization  agreement)  that  you 
caiuiot  value  under  §  206.102  or  that 
you  elect  under  §  206.102(d)  to  value 
under  this  section. 

(ii)  After  you  select  either  paragraph 
(b)(3)  or  (b)(4)  of  this  section,  you  may 
not  change  to  the  other  method  more 


often  than  once  every  2  years,  unless  the 
method  you  have  been  using  is  no 
longer  applicable  and  you  must  apply 
one  of  the  other  paragraphs.  If  you 
change  methods,  you  must  begin  a  new 
2-year  period. 

(2)  n  you  have  an  MMS-approved 
tendering  program,  the  value  of 
production  from  leases  in  the  area  the 
tendering  program  covers  is  the  highest 
winning  bid  price  for  tendered  volumes. 

(i)  You  must  offer  and  sell  at  least  30 
percent  of  your  production  from  both 
Federal  and  non-Federal  leases  in  that 
area  under  your  tendering  program. 

(ii)  You  also  must  receive  at  least 
three  bids  for  the  tendered  volumes 
from  bidders  who  do  not  have  their  own 
tendering  programs  that  cover  some  or 
all  of  the  same  area. 

(iii)  MMS  will  provide  additional 
criteria  for  approval  of  a  tendering 
program  in  its  "Oil  and  Gas  Payor 
Handbook." 

(3)  Value  is  the  volume-weighted 
average  gross  proceeds  accruing  to  the 
seller  under  yom-  and  your  affiliates' 
arm's-length  contracts  for  the  purchase 
or  sale  of  production  from  the  field  or 
area  during  the  production  month.  The 
total  volume  purchased  or  sold  under 
those  contracts  must  exceed  50  percent 
of  your  and  your  affiliates'  production 
from  both  Federal  and  non-Federal 
leases  in  the  same  field  or  area  during 
that  month.  Before  calculating  the 
volume-weighted  average,  you  must 
normalize  the  quality  of  the  oil  in  your 
or  your  affiliates'  arms-length  purchases 
or  sales  to  the  same  gravity  as  that  of  the 
oil  produced  from  the  lease. 

(4)  Value  is  the  average  of  the  daily 
mean  spot  prices  published  in  any 
MMS-approved  publication  for  WTI 
crude  at  Gushing,  Oklahoma,  during  the 
trading  month  most  concurrent  with  the 
production  month.  (For  example,  if  the 
production  month  is  June  and  the 
trading  month  is  May  26 — June  25, 
compute  the  average  of  the  daily  mean 
prices  using  the  daily  Gushing  spot 
prices  published  in  the  MMS-approved 
publication  for  all  the  business  days 
between  and  including  May  26  and  June 
25.) 

(i)  Galculate  the  daily  mean  spot  price 
by  averaging  the  daily  high  and  low 
prices  for  the  period  in  the  selected 
publication. 

(ii)  Use  only  the  days  and 
corresponding  spot  prices  for  which 
such  prices  are  published. 

(iii)  You  must  adjust  the  value  for 
applicable  location  and  quality 
differentials,  and  you  may  adjust  it  for 
transportation  costs,  under  §  206.112. 

(iv)  After  you  select  an  MMS- 
approved  publication,  you  may  not 
select  a  different  publication  more  often 


than  once  every  2  years,  unless  the 
publication  you  use  is  no  longer 
published  or  MMS  revokes  its  approval 
of  the  publication.  If  you  are  required  to 
change  publications,  you  must  begin  a 
new  2-vear  period. 

(5)  if  you  demonstrate  to  MMS's 
satisfaction  that  paragraphs  (b)(2) 
through  (b)(4)  of  this  section  result  in  an 
unreasonable  value  for  your  production 
as  a  result  of  circumstances  regarding 
that  production,  the  MMS  Director  may 
establish  an  alternative  valuation 
method. 

(c)  Production  from  leases  not  located 
in  California,  Alaska,  or  the  Rocky 
Mountain  Region. 

(1)  Value  is  the  average  of  the  daily 
mean  spot  prices  published  in  any 
MMS-approved  publication: 

(i)  For  the  market  center  nearest  your 
lease  for  crude  oil  similar  in  quality  to 
that  of  your  production  (for  example,  at 
the  St.  James,  Louisiana,  market  center, 
spot  prices  are  published  for  both  Light 
Louisiana  Sweet  and  Eugene  Island 
crude  oils — their  quality  specifications 
differ  significantly);  and 

(ii)  During  the  trading  month  most 
concurrent  with  the  production  month. 
(For  example,  if  the  production  month 
is  June  and  the  trading  month  is  May 
26-June  25,  compute  the  average  of  the 
daily  mean  prices  using  the  daily  spot 
prices  published  in  the  MMS-approved 
publication  for  all  the  business  days 
between  and  including  May  26  and  June 
25  for  the  applicable  market  center.) 

(2)  Galculate  the  daily  mean  spot 
price  by  averaging  the  daily  high  and 
low  prices  for  the  period  in  the  selected 
publication.  Use  only  the  days  and 
corresponding  spot  prices  for  which 
such  prices  are  published.  You  must 
adjust  the  value  for  applicable  location 
and  quality  differentials,  and  you  may 
adjust  it  for  transportation  costs,  under 
§206.112. 

(3)  After  you  select  an  MMS-approved 
publication,  you  may  not  select  a 
different  publication  more  often  than 
once  ever\'  2  years,  unless  the 
publication  you  use  is  no  longer 
published  or  MMS  revokes  its  approval 
of  the  publication.  If  you  are  required  to 
change  publications,  you  must  begin  a 
new  2-year  period. 

(d)  Unavailable  or  unreasonable 
index  prices.  If  MMS  determines  that 
any  of  the  index  prices  referenced  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section  are  unavailable  or  no  longer 
represent  reasonable  royalty  value,  in 
any  particular  case,  MMS  may  establish 
reasonable  royalty  value  based  on  other 
relevant  matters. 

(e)  Production  delivered  to  your 
refinery  and  index  price  is 
unreasonable. 
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(1)  Instead  of  valuing  your  production 


under  paragraph 


(a),  (b),  or  (c)  of  this 


section,  you  may  apply  to  the  MMS 
Director  to  establ  ish  a  value 
representing  the  fnarket  at  the  refinery 
if: 

(i)  You  transpc  rt  your  oil  directly  to 
your  or  your  affil  iate's  refinery,  or 
exchange  your  oil  for  oil  delivered  to 
your  or  your  affil  iate's  refinery;  and 

(ii)  You  must  \  alue  your  oil  under 
this  section  at  an  index  price;  and 

(iii)  You  believe  that  use  of  the  index 
price  is  unreasonable. 

(2)  You  must  p  rovide  adequate 
documentation  a  [id  evidence 
demonstrating  th  e  market  value  at  the 

dence  may  include, 
to: 

(i)  Costs  of  acq  iiring  other  crude  oil 
at  or  for  the  refinjry; 

(ii)  How  adjustments  for  quality, 
location,  and  transportation  were 
factored  into  the  price  paid  for  other  oil; 

(iii)  Volumes  acquired  for  and  refined 
at  the  refinery:  and 

(iv)  Any  other  ippropriate  evidence  or 
dociunentation  t  lat  MMS  requires. 

(3)  If  the  MMS  Director  establishes  a 
value  representii  ig  market  value  at  the 
refinery,  you  ma; '  not  take  an  allowance 
against  that  valuif  under  §  206.112(b) 
unless  it  is  incluped  in  the  Director's 
approval. 


ii  idex  I 


refinery.  That  ev 
but  is  not  limitec 
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I  Bcords  must  I  keep  to 
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the  value  of  your  oil 
you  must  retain  all 


data  relevant  to  the  determination  of 
royalty  value. 

(a)  You  must  be  able  to  show: 

(1)  How  you  calculated  the  value  you 
reported,  including  all  adjustments  for 
location,  quality,  and  transportation, 
and 

(2)  How  you  complied  with  these 
rules. 

(b)  Recordkeeping  requirements  are 
found  at  part  207  of  this  chapter. 

(c)  MMS  may  review  and  audit  your 
data,  and  MMS  will  direct  you  to  use  a 
different  value  if  it  determines  that  the 
reported  value  is  inconsistent  with  the 
requirements  of  this  subpart. 

§  206.106    What  are  my  responsibilities  to 
place  production  into  marketable  condition 
and  to  market  production? 

You  must  place  oil  in  marketable 
condition  and  market  the  oil  for  the 
mutual  benefit  of  the  lessee  and  the 
lessor  at  no  cost  to  the  Federal 
Government.  If  you  use  gross  proceeds 
imder  an  arm's-length  contract  in 
determining  value,  you  must  increase 
those  gross  proceeds  to  the  extent  that 
the  purchaser,  or  any  other  person, 
provides  certain  services  that  the  seller 
normally  would  be  responsible  to 
perform  to  place  the  oil  in  marketable 
condition  or  to  market  the  oil. 

§206.107    How  do  I  request  a  value 
determination? 

(a)  You  may  request  a  value 
determination  from  MMS  regarding  any 
Federal  lease  oil  production.  Your 
request  must: 

(1)  Be  in  writing; 

(2)  Identify  specifically  all  leases 
involved,  the  record  title  or  operating 
rights  owners  of  those  leases,  and  the 
designees  for  those  leases; 

(3)  Completely  explain  all  relevant 
facts.  You  must  inform  MMS  of  any 
changes  to  relevant  facts  that  occur 
before  we  respond  to  your  request; 

(4)  Include  copies  of  all  relevant 
docimients; 

(5)  Provide  your  analysis  of  the 
issue(s),  including  citations  to  all 
relevant  precedents  (including  adverse 
precedents);  and 

(6)  Suggest  your  proposed  valuation 
method. 

(b)  MMS  will  reply  to  requests 
expeditiously.  MMS  may  either: 

(1)  Issue  a  value  determination  signed 
by  the  Assistant  Secretary,  Land  and 
Minerals  Management;  or 

(2)  Issue  a  value  determination  by 
MMS;  or 

(3)  Inform  you  in  writing  that  MMS 
will  not  provide  a  value  determination. 
Situations  in  which  MMS  typically  will 
not  provide  any  value  determination 
include,  but  are  not  limited  to: 


(1)  Requests  for  guidance  on 
hypothetical  situations;  and 

Ui)  Matters  that  are  the  subject  of 
pending  litigation  or  administrative 
appeals. 

(c)(1)  A  value  determination  signed  by 
the  Assistant  Secretary,  Land  and 
Minerals  Management,  is  binding  on 
both  you  and  MMS  until  the  Assistant 
Secretary  modifies  or  rescinds  it. 

(2)  After  the  Assistant  Secretary  issues 
a  value  determination,  you  must  make 
any  adjustments  in  royalty  payments 
that  follow  from  the  determination  and, 
if  you  owe  additioned  royalties,  pay  late 
payment  interest  imder  30  CFR  218.54. 

(3)  A  value  determination  signed  by 
the  Assistant  Secretary  is  the  final 
action  of  the  Department  and  is  subject 
to  judicial  review  under  5  U.S.C.  701- 
706. 

(d)  A  value  determination  issued  by 
MMS  is  binding  on  MMS  and  delegated 
States  with  respect  to  the  specific 
situation  addressed  in  the  determination 
unless  the  MMS  (for  MMS-issued  value 
determinations)  or  the  Assistant 
Secretary  modifies  or  rescinds  it. 

(1)  A  value  determination  by  MMS  is 
not  an  appealable  decision  or  order 
under  30  CFR  part  290  subpart  B. 

(2)  If  you  receive  an  order  requiring 
you  to  pay  royalty  on  the  same  basis  as 
the  value  determination,  you  may 
appeal  that  order  under  30  CFR  part  290 
subpart  B. 

(e)  In  making  a  value  determination, 
MMS  or  the  Assistant  Secretary  may  use 
any  of  the  applicable  veduation  criteria 
in  this  subpart. 

(f)  A  change  in  an  applicable  statute 
or  regulation  on  which  any  value 
determination  is  based  takes  precedence 
over  the  value  determination,  regeudless 
of  whether  the  MMS  or  the  Assistant 
Secretary  modifies  or  rescinds  the  value 
determination. 

(g)  The  MMS  or  the  Assistant 
Secretary  generally  will  not 
retroactively  modify  or  rescind  a  value 
determination  issued  imder  paragraph 
(d)  of  this  section,  unless: 

(1)  There  was  a  misstatement  or 
omission  of  material  facts;  or 

(2)  The  facts  subsequently  developed 
are  materially  different  from  the  facts  on 
which  the  guidance  was  based. 

(h)  MMS  may  make  requests  and 
replies  under  this  section  available  to 
the  public,  subject  to  the  confidentiality 
requirements  under  §  206.108. 

§  206.1 08    Does  MMS  protect  information  I 
provide? 

Certain  information  you  submit  to 
MMS  regarding  valuation  of  oil, 
including  transportation  allowances, 
may  be  exempt  from  disclosure.  To  the 
extent  applicable  laws  and  regulations 
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peniiit,  MMS  will  keep  confidential  any 
data  you  submit  that  is  privileged, 
confidential,  or  otherwise  exempt  from 
disclosure.  All  requests  for  information 
must  be  submitted  under  the  Freedom 
of  Information  Act  regulations  of  the 
Department  of  the  Interior  at  43  CFR 
part  2. 

§  206.1 09    When  may  I  take  a 
transportation  allowance  in  determining 
value? 

(a)  Transportation  allowances 
permitted  when  value  is  based  on  gross 
proceeds.  MMS  will  allow  a  deduction 
for  the  reasonable,  actual  costs  to 
transport  oil  from  the  lease  to  the  point 
off  the  lease  imder  §§  206.110  or 
206.111,  as  applicable.  This  paragraph 
applies  when: 

(1)  You  value  oil  imder  §  206.102 
based  on  gross  proceeds  from  a  sale  at 
a  point  off  the  lease,  unit,  or 
communitized  area  where  the  oil  is 
produced, and 

(2)  The  movement  to  the  sales  point 
is  not  gathering. 

(b)  Transportation  allowances  and 
other  adjustments  that  apply  when 
value  is  based  on  index  pricing. 

If  you  value  oil  using  an  index  price 
under  §  206.103,  MMS  will  allow  a 
deduction  for  certain  location/quality 
adjustments  and  certain  costs  associated 
with  transporting  oil  as  provided  under 
§206.112. 

(c)  Limits  on  transportation 
allowances. 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  your  transportation 
allowance  may  not  exceed  50  percent  of 
the  value  of  the  oil  as  determined  imder 
§  206.102  or  §  206.103  of  this  subpart. 
You  may  not  use  transportation  costs 
incurred  to  move  a  particular  volume  of 
production  to  reduce  royalties  owed  on 
production  for  which  those  costs  were 
not  incurred. 

(2)  You  may  ask  MMS  to  approve  a 
transportation  allowance  in  excess  of 
the  limitation  in  paragraph  (c)(1)  of  this 
section.  You  must  demonstrate  that  the 
transportation  costs  incurred  were 
reasonable,  actual,  and  necessary.  Your 
application  for  exception  (using  Form 
MMS-4393,  Request  to  Exceed 
Regulatory  Allowance  Limitation)  must 
contain  all  relevant  and  supporting 
dociunentation  necessary  for  MMS  to 
make  a  determination.  You  may  never 
reduce  the  royalty  value  of  any 
production  to  zcto. 

(d)  Allocation  of  transportation  costs. 
You  must  allocate  transportation  costs 
among  all  products  produced  and 
transported  as  provided  in  §§  206.110 
and  206.111.  You  must  express 
transportation  allowances  for  oil  as 
dollars  per  barrel. 


(e)  Liability  for  additional  payments. 
If  MMS  determines  that  you  took  an 
excessive  transportation  allowance,  then 
you  must  pay  any  additional  royalties 
due,  plus  interest  under  30  CFR  218.54. 
You  also  could  be  entitled  to  a  credit 
with  interest  under  applicable  rules  if 
you  understated  your  transportation 
allowance.  If  you  take  a  deduction  for 
transportation  on  Form  MMS-2014  by 
improperly  netting  the  allowance 
against  the  sales  value  of  the  oil  instead 
of  reporting  the  allowance  as  a  separate 
entry,  MMS  may  assess  you  an  amount 
under  §206.116. 

§206.110    How  do  I  determine  a 
transportation  allowance  under  an  arm's- 
length  transportation  contract? 

(a)  If  you  or  your  affiliate  incur 
transportation  costs  under  an  arm's- 
length  transportation  contract,  you  may 
claim  a  transportation  allowance  for  the 
reasonable,  actual  costs  incurred  for 
transporting  oil  under  that  contract, 
except  as  provided  in  paragraphs  (a)(1) 
and  {a)(2)  of  this  section  and  subject  to 
the  limitation  in  §  206.109(c).  You  must 
be  able  to  demonstrate  that  your 
contract  is  arm's  length.  You  do  not 
need  MMS  approval  before  reporting  a 
transportation  allowance  for  costs 
inciured  under  an  arm's-length 
transportation  contract. 

(1)  If  MMS  determines  that  the 
contract  reflects  more  than  the 
consideration  actually  transfarred  either 
directly  or  indirectly  from  you  or  your 
affiliate  to  the  transporter  for  the 
transportation,  MMS  may  requfre  that 
you  calculate  the  transportation 
allowance  under  §  206.111. 

(2)  You  must  calculate  the 
transportation  allowance  under 
§206.111  if  MMS  determines  that  the 
consideration  paid  imder  an  arm's- 
length  transportation  contract  does  not 
reflect  the  reasonable  value  of  the 
transportation  due  to  either: 

(i)  Misconduct  by  or  between  the 
parties  to  the  arm's-length  contract;  or 

(ii)  Breach  of  your  duty  to  market  the 
oil  for  the  mutual  benefit  of  yourself  and 
the  lessor. 

(A)  MMS  will  not  use  this  provision 
to  simply  substitute  its  judgment  of  the 
reasonable  oil  transportation  costs 
incurred  by  you  or  your  affiliate  under 
an  arm's-length  transportation  contract. 

(B)  The  fact  that  the  cost  you  or  your 
affiliate  incur  in  an  arm's  length 
transaction  is  higher  than  other 
measures  of  transportation  costs,  such 
as  rates  paid  by  others  in  the  field  or 
area,  is  insufficient  to  establish  breach 
of  the  duty  to  market  unless  MMS  finds 
additional  evidence  that  you  or  your 
affiliate  acted  unreasonably  or  in  bad 
faith  in  transporting  oil  from  the  lease. 


(b)  If  your  arm's-length  transportation 
contract  includes  more  than  one  liquid 
product,  and  the  transportation  costs 
attributable  to  each  product  cannot  be 
determined  from  the  contract,  then  you 
must  allocate  the  total  transportation 
costs  to  each  of  the  liquid  products 
transported. 

(1)  Your  allocation  must  use  the  same 
proportion  as  the  ratio  of  the  volume  of 
each  product  (excluding  waste  products 
with  no  value)  to  the  volume  of  all 
liquid  products  (excluding  waste 
products  with  no  value). 

(2)  You  may  not  claim  an  allowance 
for  the  costs  of  transporting  lease 
production  that  is  not  royalty-bearing. 

(3)  You  may  propose  to  MMS  a  cost 
allocation  method  on  the  basis  of  the 
values  of  the  products  transported. 
MMS  will  approve  the  method  unless  it 
is  not  consistent  with  the  purposes  of 
the  regulations  in  this  subpart. 

(c)  If  your  arm's-length  transportation 
contract  includes  both  gaseous  and 
liquid  products,  and  the  transportation 
costs  attributable  to  each  product  cannot 
be  determined  from  the  contract,  then 
you  must  propose  an  allocation 
procedure  to  MMS. 

(1)  You  may  use  your  proposed 
procedure  to  calculate  a  transportation 
allowance  until  MMS  accepts  or  rejects 
your  cost  allocation.  If  MMS  rejects  your 
cost  allocation,  you  must  amend  your 
Form  MMS-2014  for  the  months  that 
you  used  the  rejected  method  and  pay 
any  additional  royalty  and  interest  due. 

(2)  You  must  submit  your  initial 
proposal,  including  all  available  data, 
within  3  months  after  first  claiming  the 
allocated  deductions  on  Form  MMS- 
2014. 

(d)  If  your  payments  for  transportation 
under  an  arm's-length  contract  are  not 
on  a  doUar-per-unit  basis,  you  must 
convert  whatever  consideration  is  paid 
to  a  dollar-value  equivalent. 

(e)  If  your  arm's-length  sales  contract 
includes  a  provision  reducing  the 
contract  price  by  a  transportation  factor, 
do  not  separately  report  the 
transportation  factor  as  a  transportation 
allowance  on  Form  MMS-2014. 

(1)  You  may  use  the  transportation 
factor  in  determining  your  gross 
proceeds  for  the  sale  of  the  product. 

(2)  You  must  obtain  MMS  approval 
before  claiming  a  transportation  factor 
in  excess  of  50  percent  of  the  base  price 
of  the  product. 

§206.111     How  dal  determine  a 
transportation  allowartce  ur>der  a  non- 
arm's-length  trartsportation  arrangement? 

(a)  If  you  or  your  affiliate  have  a  non- 
arm's-length  transportation  contract  or 
no  contract,  including  those  situations 
where  you  or  your  affiliate  perform  your 
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MMS  approval.  You  may  not  depreciate 
equipment  below  a  reasonable  salvage 
value. 

(h)  This  paragraph  describes  the  basis 
for  your  depreciation  schedule. 

(1)  If  you  or  your  affiliate  own  a 
transportation  system  on  June  1,  2000, 
you  must  base  your  depreciation 
schedule  used  in  calculating  actual 
transportation  costs  for  production  after 
June  1,  2000.  on  your  total  capital 
investment  in  the  system  (including 
your  original  purchase  price  or 
construction  cost  and  subsequent 
reinvestment). 

(2)  If  you  or  your  affiliate  purchased 
the  transportation  system  at  arm's 
length  before  June  1,  2000,  you  must 
incorporate  depreciation  on  the 
schedule  based  on  your  purchase  price 
(and  subsequent  reinvestment)  into  your 
transportation  allowance  calculations 
for  production  after  Jvme  1,  2000, 
beginning  at  the  point  on  the 
depreciation  schedule  corresponding  to 
that  date.  You  must  prorate  your 
depreciation  for  calendar  year  2000  by 
claiming  part-year  depreciation  for  the 
period  from  June  1,  2000  until 
December  31,  2000.  You  may  not  adjust 
your  transportation  costs  for  production 
before  June  1,  2000,  using  the 
depreciation  schedule  based  on  your 
purchase  price. 

(3)  If  you  are  the  original  owner  of  the 
transportation  system  on  June  1,  2000, 
or  if  you  purchased  your  transportation 
system  before  March  1,  1988,  you  must 
continue  to  use  your  existing 
depreciation  schedule  in  calculating 
actual  transportation  costs  for 
production  in  periods  after  June  1,  2000. 

(4)  If  you  or  yovu-  affiliate  purchase  a 
transportation  system  at  arm's  length 
from  the  original  owner  after  June  1 , 
2000,  you  must  base  your  depreciation 
schedule  used  in  calculating  actual 
transportation  costs  on  your  total  capital 
investment  in  the  system  (including 
yoiu-  original  purchase  price  and 
subsequent  reinvestment).  You  must 
prorate  your  depreciation  for  the  year  in 
which  you  or  your  affiliate  purchased 
the  system  to  reflect  the  portion  of  that 
year  for  which  you  or  your  affiliate  own 
the  system. 

(5)  If  you  or  your  affiliate  purchase  a 
transportation  system  at  arm's  length 
after  June  1,  2000,  from  anyone  other 
than  the  original  owner,  you  must 
assume  the  depreciation  schedule  of  the 
person  who  owned  the  system  on  June 
1,  2000. 

(i)(l)  To  calculate  a  return  on 
undepreciated  capital  investment, 
multiply  the  remaining  undepreciated 
capital  balance  as  of  the  beginning  of 
the  period  for  which  you  are  calculating 
the  transportation  allowance  by  the  rate 


of  return  provided  in  paragraph  (i)(2)  of 
this  section. 

(2)  The  rate  of  return  is  the  industrial 
bond  yield  index  for  Standard  and 
Poor's  BBB  rating.  Use  the  monthly 
average  rate  published  in  "Standard  and 
Poor's  Bond  Guide"  for  the  first  month 
of  the  reporting  period  for  which  the 
allowance  applies.  Calculate  the  rate  at 
the  begirming  of  each  subsequent 
transportation  allowance  reporting 
period. 

(j)(l)  After  a  transportation  system  has 
been  depreciated  at  or  below  a  value 
equal  to  ten  percent  of  your  total  capital 
investment,  you  may  continue  to 
include  in  the  allowance  calculation  a 
cost  equal  to  ten  percent  of  your  total 
capital  investment  in  the  transportation 
system  multiplied  by  a  rate  of  return 
under  paragraph  {i)(2)  of  this  section. 

(2)  You  may  apply  this  paragraph  to 
a  transportation  system  that  before  June 
1,  2000,  was  depreciated  at  or  below  a 
value  equal  to  ten  percent  of  your  total 
capital  investment. 

(k)  Calculate  the  deduction  for 
transportation  costs  based  on  your  or 
your  affiliate's  cost  of  transporting  each 
product  through  each  individual 
transportation  system.  Where  more  than 
one  liquid  product  is  transported, 
allocate  costs  consistently  and  equitably 
to  each  of  the  liquid  products 
transported.  Your  allocation  must  use 
the  same  proportion  as  the  ratio  of  the 
volume  of  each  liquid  product 
(excluding  waste  products  with  no 
value)  to  the  volume  of  all  liquid 
products  (excluding  waste  products 
with  no  value). 

(1)  You  may  not  take  an  allowance  for 
transporting  lease  production  that  is  not 
royalty-bearing. 

(2)  You  may  propose  to  MMS  a  cost 
allocation  method  on  the  basis  of  the 
values  of  the  products  transported. 
MMS  will  approve  the  method  if  it  is 
consistent  with  the  purposes  of  the 
regulations  in  this  subpart. 

(1)(1)  Where  you  transport  both 
gaseous  and  liquid  products  through  the 
same  transportation  system,  you  must 
propose  a  cost  allocation  procedure  to 
MMS. 

(2)  You  may  use  your  proposed 
procedure  to  calculate  a  transportation 
allowance  until  MMS  accepts  or  rejects 
your  cost  allocation.  If  MMS  rejects  your 
cost  allocation,  you  must  amend  your 
Form  MMS-2014  for  the  months  that 
you  used  the  rejected  method  and  pay 
any  additional  royalty  and  interest  due. 

(3)  You  must  submit  your  initial 
proposal,  including  all  available  data, 
within  3  months  after  first  claiming  the 
allocated  deductions  on  Form  MMS- 
2014. 
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§  206.1 12    What  adjustments  and 
transportation  allowances  apply  when  I 
value  oil  using  index  pricing? 

When  you  use  index  pricing  to 
calculate  the  value  of  production  under 
§  206.103,  you  must  adjust  the  index 
price  for  location  and  quality 
differentials  and  you  may  adjust  it  for 
certain  transportation  costs,  as  specified 
in  this  section. 

(a)  If  you  dispose  of  your  production 
under  one  or  more  arm's-length 
exchange  agreements,  then  each  of  the 
conditions  in  this  paragraph  applies. 

(1)  You  must  adjust  the  index  price 
for  location/quality  differentials.  You 
must  determine  those  differentials  from 
each  of  your  arm's-length  exchange 
agreements  applicable  to  the  exchanged 
oil. 

(i)  Therefore,  for  example,  if  you 
exchange  100  barrels  of  production  from 
a  given  lease  under  two  separate  arm's- 
length  exchange  agreements  for  60 
barrels  and  40  barrels  respectively, 
separately  determine  the  location/ 
quality  differential  under  each  of  those 
exchange  agreements,  and  apply  each 
differential  to  the  corresponding  index 
price. 

(ii)  As  another  example,  if  you 
produce  100  barrels  and  exchange  that 
100  barrels  three  successive  times  under 
arm's-length  agreements  to  obtain  oil  at 
a  final  destination,  total  the  three 
adjustments  from  those  exchanges  to 
determine  the  adjustment  under  this 
subparagraph.  (If  one  of  the  three 
exchanges  was  not  at  arm's  length,  you 
must  request  MMS  approval  under 
paragraph  (b)  of  this  section  for  the 
location/quality  adjustment  for  that 
exchange  to  determine  the  total 
location/quality  adjustment  for  the  three 
exchanges.)  You  also  could  have  a 
combination  of  these  examples. 

(2)  You  may  adjust  the  index  price  for 
actual  transportation  costs,  determined 
under  §  206.110  or  §  206.111: 

(i)  From  the  lease  to  the  first  point 
where  you  give  your  oil  in  exchange; 
and 

(ii)  From  any  intermediate  point 
where  you  receive  oil  in  exchange  to 
another  intermediate  point  where  you 
give  the  oil  in  exchange  again;  and 

(iii)  From  the  point  where  you  receive 
oil  in  exchange  and  transport  it  without 
further  exchange  to  a  market  center,  or 
to  a  refinery  that  is  not  at  a  market 
center. 

(b)  For  non-arm's-length  exchange 
agreements,  you  must  request  approval 
from  MMS  for  any  location/quality 
adjustment. 

(c)  If  you  transport  lease  production 
directly  to  a  market  center  or  to  an 
alternate  disposal  point  (for  example, 
your  refinery),  you  may  adjust  the  index 


price  for  your  actual  transportation 
costs,  determined  under  §  206.110  or 
§206.111. 

(d)  If  you  adjust  for  location/quality  or 
transportation  costs  under  paragraphs 
(a),  (b),  or  (c)  of  this  section,  also  adjust 
the  index  price  for  quality  based  on 
premia  or  penalties  determined  by 
pipeline  quality  bank  specifications  at 
intermediate  commingling  points  or  at 
the  market  center.  Make  this  adjustment 
only  if  and  to  the  extent  that  such 
adjustments  were  not  already  included 
in  the  location/quality  differentials 
determined  from  your  arm's-length 
exchange  agreements. 

(e)  For  leases  in  the  Rocky  Mountain 
Region,  for  purposes  of  this  section,  the 
term  "market  center"  means  Gushing, 
Oklahoma,  unless  MMS  specifies 
otherwise  through  notice  published  in 
the  Federal  Register. 

(f)  If  you  cannot  determine  your 
location/quality  adjustment  under 
paragraph  (a)  or  (c)  of  this  section,  you 
must  request  approval  from  MMS  for 
any  location/quality  adjustment. 

(g)  You  may  not  use  any 
transportation  or  quality  adjustment  that 
duplicates  all  or  part  of  any  other 
adjustment  that  you  use  under  this 
section. 

§206.113    How  will  MMS  identify  market 
centers? 

MMS  periodically  will  publish  in  the 
Federal  Register  a  list  of  market  centers. 
MMS  will  monitor  market  activity  and, 
if  necessary,  add  to  or  modify  the  list  of 
market  centers  and  will  publish  such 
modifications  in  the  Federal  Register. 
MMS  will  consider  the  following  factors 
and  conditions  in  specifying  market 
centers: 

(a)  Points  where  MMS-approved 
publications  publish  prices  useful  for 
index  purposes; 

(b)  Markets  served; 

(c)  Input  from  industry  and  others 
knowledgeable  in  crude  oil  marketing 
and  transportation; 

(d)  Simplification;  and 

(e)  Other  relevant  matters. 

§206.114    What  are  my  reporting 
requirements  under  an  arm's-length 
transportation  contract? 

You  or  your  affiliate  must  use  a 
separate  entry  on  Form  MMS-2014  to 
notify  MMS  of  an  allowance  based  on 
transportation  costs  you  or  your  affiliate 
incur.  MMS  may  require  you  or  your 
affiliate  to  submit  arm's-length 
transportation  contracts,  production 
agreements,  operating  agreements,  and 
related  documents.  Recordkeeping 
requirements  are  found  at  part  207  of 
this  chapter. 


§206.115    What  are  my  reporting 
requirements  under  a  non-arm's-length 
transportation  arrangement? 

(a)  You  or  yoiu  affiliate  must  use  a 
separate  entry  on  Form  MMS-2014  to 
notify  MMS  of  an  allowance  based  on 
transportation  costs  you  or  your  affiliate 
incur. 

(b)  For  new  transportation  facilities  or 
arrangements,  base  your  initial 
deduction  on  estimates  of  allowable  oil 
transportation  costs  for  the  applicable 
period.  Use  the  most  recently  available 
operations  data  for  the  transportation 
system  or,  if  such  data  are  not  available, 
use  estimates  based  on  data  for  similar 
transportation  systems.  Section  206.117 
will  apply  when  you  amend  your  report 
based  on  your  actual  costs. 

(c)  MMS  may  require  you  or  your 
affiliate  to  submit  all  data  used  to 
calculate  the  allowance  deduction. 
Recordkeeping  requirements  are  found 
at  part  207  of  this  chapter. 

§206.116  What  interest  and  assessments 
apply  if  I  improperly  report  a  transportation 
allowance? 

(a)  If  you  or  your  affiliate  net  a 
transportation  allowance  rather  than 
report  it  as  a  separate  entry  against  the 
royalty  value  on  Form  MMS-2014.  you 
will  be  assessed  an  amount  up  to  10 
percent  of  the  netted  allowance,  not  to 
exceed  S250  per  lease  selling 
arrangement  per  sales  period. 

(b)  If  you  or  your  affiliate  deduct  a 
transportation  allowance  on  Form 
MMS-2014  that  exceeds  50  percent  of 
the  value  of  the  oil  transported  without 
obtaining  MMS's  prior  approval  under 
§  206.109.  you  must  pay  interest  on  the 
excess  allowance  amount  taken  from  the 
date  that  amount  is  taken  to  the  date 
you  or  your  affiliate  file  an  exception 
request  that  MMS  approves.  If  you  do 
not  file  an  exception  request,  or  if  MMS 
does  not  approve  your  request,  you 
must  pay  interest  on  the  excess 
allowance  amount  taken  from  the  date 
that  amount  is  taken  until  the  date  you 
pay  the  additional  royalties  owed. 

§206.1 17    What  reporting  adjustments 
must  I  make  for  transportation  allowances? 

(a)  If  your  or  your  affiliate's  actual 
transportation  allowance  is  less  than  the 
amount  you  claimed  on  Form  MMS- 
2014  for  each  month  during  the 
allowance  reporting  period,  you  must 
pay  additional  royalties  plus  interest 
computed  under  30  CFR  218.54  from 
the  date  you  took  the  deduction  to  the 
date  you  repay  the  difference. 

(b)  If  the  actual  transportation 
allowance  is  greater  than  the  amount 
you  claimed  on  Form  MMS-2014  for 
any  month  during  the  allowance  form 
reporting  period,  you  are  entitled  to  a 
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credit  plus  inten  st  under  applicable 
rules. 

§  206. 118    Are  aerial  or  theoretical  losses 
permitted  as  part  tf  a  transportation 
allowance? 


V(  u 


You  are 
transportation 
payments  that  \ 
volumetric  or  foi 
theoretical  lossei 
length  contract. 
a  deduction  und 
contract 


allow!  d  a  deduction  for  oil 
which  results  from 
make  (either 
value)  for  actual  or 
only  under  an  arm's- 
fou  may  not  take  such 
I  ;r  a  non-arm's-length 


qut  1 


§  206. 1 1 9    How  aie  royalty  quantity  and 
quality  determines  I 

(a)  Compute  r 
quantity  and 
at  the  point  of 
BLM  for  onshore 
offshore  leases 

(b)  If  the  value 
under  this  subpj  rt 
quantity  or  quali  ty 


QValties  based  on  the 
ity  of  oil  as  measured 
s^tlement  approved  by 
leases  or  MMS  for 


of  oil  determined 
is  based  upon  a 
different  from  the 


quantity  or  quality  at  the  point  of 
royalty  settlement  approved  by  the  BLM 
for  onshore  leases  or  MMS  for  offshore 
leases,  adjust  the  value  for  those 
differences  in  quantity  or  quality. 

(c)  You  may  not  claim  a  deduction 
from  the  royalty  volume  or  royalty  value 
for  actual  or  theoretical  losses  except  as 
provided  in  §  206.118.  Any  actual  loss 
that  you  may  incur  before  the  royalty 
settlement  metering  or  measurement 
point  is  not  subject  to  royalty  if  BLM  or 
MMS,  as  appropriate,  determines  that 
the  loss  is  unavoidable. 

(d)  Except  as  provided  in  paragraph 
(b)  of  this  section,  royalties  are  due  on 
100  percent  of  the  volume  measured  at 
the  approved  point  of  royalty 
settlement.  You  may  not  claim  a 
reduction  in  that  measured  volume  for 
actual  losses  beyond  the  approved  point 
of  royalty  settlement  or  for  theoretical 
losses  that  are  claimed  to  have  taken 
place  either  before  or  after  the  approved 
point  of  royalty  settlement. 


§  206.1 20    How  are  operating  allowances 
determined? 

MMS  may  use  an  operating  allowance 
for  the  purpose  of  computing  payment 
obligations  when  specified  in  the  notice 
of  sale  and  the  lease.  MMS  will  specify 
the  allowance  amount  or  formula  in  the 
notice  of  sale  and  in  the  lease 
agreement. 

§  206.1 21  Is  there  any  grace  period  for 
reporting  and  paying  royalties  after  this 
subpart  becomes  effective? 

You  may  adjust  royalties  reported  and 
paid  for  the  three  production  months 
beginning  June  1,  2000,  without  liability 
for  late  payment  interest.  This  section 
applies  only  if  the  adjustment  results 
from  systems  changes  needed  to  comply 
with  new  requirements  imposed  under 
this  subpart  that  were  not  requirements 
under  the  predecessor  rule. 

[FR  Doc.  00-6049  Filed  3-14-00;  8:45  am] 
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DEPARTMENT  GiF  ENERGY 
Bonneville  Power  Administration 


Proposed  Open  Access  Transmission 
Tariff;  Public  Hei  iring  and 
Opportunities  fof  Public  Review  and 
Comment 


(I  PA) 


agency:  Bonnevi 

Administration 

Energy  (DOE). 

ACTION:  Notice  o 

Open  Access  Traismission 


f  Hearing  on  Proposed 
Tariff. 


SUMMARY:  BPA  Fi 
requests  that  all 
documents  intenc  ed 
the  Official  Recor  i 
contain  the  file  d<  signat 
02. 

BPA's  Transmission 
(TBL)  is  proposin 
terms  and  conditibns 
services  over  the 
River  Transmission 
Such  terms  and 
to  be  effective  Ocl  obe 
notice,  the  TBL  is 


e  No.:  TC-02.  BPA 
comments  and 

to  become  part  of 
in  this  process 

ion  number  TC- 


ci)nd 


and 


tie 


interv  jne 
W  arch 


Mi  rch 


ai9 


commencement  o 
administrative  pro 
for  intervention, 
for  non-party  part 
DAtES:  Persons  w 
formal  parties  to 
notify  BPA's  TBL 
intention  to  do  so 
the  requirements 
Petitions  to 
by  4:30  p.m.  on 

The  formal  admji 
will  begin  with  a 
at  9:00  a.m.  on 
Initial  Proposal  v/ 
parties  at  that  timi  ( 

Persons  wishin; 
proposed 
conditions  who 
the  proceeding  (" 
submit  written 
proposal  by  June 
considered  in  the 
(ROD). 

ADDRESSES: 

1.  Petitions  to 
addressed  as  folloivs 
Hearing  Clerk-LT- 
Administration, 
Portland,  Oregon 
copy  of  the  petit 
concurrently  on 
General  Counsel 
R.  Larson  LT-7.  Office 
Counsel.  905  NE 
Oregon  97232. 

2.  Written  comrfcents 
should  be  submittpd 
Communication 
Bonneville  Power 


ail 


le  Power 

,  Department  of 


Business  Line 
open  access  non-rate 

for  transmission 
ederal  Columbia 
System  (FCRTS). 
itions  are  proposed 
r  1,2001.  By  this 
announcing 
a  formal 

ceeding,  procedures 
a  comment  period 
cipants. 
shing  to  become 

proceeding  must 
in  writing  of  their 
in  accordance  with 
I  itated  in  this  Notice, 
must  be  received 
27,  2000. 
inistrative  proceeding 
>re-hearing  conference 

29,  2000.  The 
11  be  available  to 


to  comment  on  the 
transmission  terms  and 

not  formal  parties  to 
|iarticipants")  must 
coinments  on  the 
2000,  to  be 
Record  of  Decision 


9)5 


ticn 


iqtervene  should  be 
Todd  Miller, 
7,  Bonneville  Power 

NE  11th  Ave., 
7232.  In  addition,  a 

must  be  served 
d  directed  to  BPA's 
.  attention  Mr.  Stephen 

of  General 
lllth  Ave.,  Portland, 

by  participants 
to  the  Corporate 
Manager-KC-7, 
Administration,  P.O. 


Box  12999,  Portland,  Oregon  97212. 
You  may  also  e-mail  your  comments  to: 
coniment@bpa.gov.  Comments  from 
participants  are  incorporated  into  the 
Official  Record  and  will  be  considered 
by  the  Hearing  Officer  and  the 
Administrator. 

3.  The  pre-hearing  conference  will  be 
held  in  the  BPA  Rates  Hearing  Room, 
2nd  floor,  911  NE  11th  Ave..  Portland. 
Oregon,  on  March  29,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  also  be  obtained  from 
Mr.  Michael  Hansen-KC-7,  Public 
Involvement  and  Information  Specialist, 
Bonneville  Power  Administration,  P.O. 
Box  3621,  Portland,  Oregon  97208- 
3621;  by  phone  (503)  230-4328,  toll  free 
at  1-800-622-4519;  or  via  e-mail  to 
mshansen@bpa.gov. 

Responsible  Official:  Mr.  Dennis 
Metcalf,  Transmission  Rate  Case 
Manager,  is  the  official  responsible  for 
the  development  of  BPA's  Open  Access 
Tariff. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Copies 

The  proposed  Open  Access  Tciriff  may 
be  obtained  from  the  TBL  website  at 
www.transmission.bpa.gov/ 
ratecase.httm.  To  receive  a  hard  copy, 
contact  BPA's  Public  Information  Office 
at  905  NE  11th  Ave.,  1st  floor,  Portland, 
Oregon  97232;  by  phone  to  (503)  230- 
4328  or  toll-free  1-800-622-4519. 

Concurrent  Transmission  Rate 
Adjustment  Proceeding 

BPA  will  hold  a  Transmission  Rate 
Adjustment  proceeding  concurrently 
with  this  proceeding.  BPA  is  also 
publishing  in  the  Federal  Register  a 
separate  notice  regarding  the  proposed 
2002-2003  transmission  and  ancillary 
services  rates. 

Issued  in  Portland,  Oregon,  on  February 
28.  2000. 

Judith  A.  Johansen, 

Administrator  and  Chief  Executive  Officer. 
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Part  I — Introduction  and  Procedural 
Background 

BPA's  existing  Open  Access  Tariff 
was  approved  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
as  an  acceptable  reciprocity  open  access 
tariff.  BPA's  TBL  is  now  proposing  to 
establish  revised  terms  and  conditions 
of  general  applicability  for  transmission 
services  over  the  FCRTS.  The  Federal 


Power  Act  amendments,  passed  by 
Congress  in  the  Energy  Policy  Act  of 
1992,  provide  that  BPA  may  institute  a 
formal  regional  hearing  on  transmission 
terms  and  conditions  which  it  proposes 
to  establish  for  general  applicability,  16 
U.S.C.  824k(i)(2).  ff  the  BPA 
Administrator  determines  to  hold  such 
a  hearing,  notice  of  the  hearing  is  to  be 
provided  in  the  Federal  Register  with  a 
written  explanation  of  the  reasons  why 
the  terms  and  conditions  are  being 
proposed.  The  hearing  must  adhere  to 
the  procedural  requirements  of 
paragraphs  (1)  through  (3)  of  section  7(i) 
of  the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  16 
U.S.C.  839e(i),  except  that  the  Hearing 
Officer  shall  make  a  recommended 
decision  to  the  Administrator,  including 
the  reasons  and  bases  for  such 
recommendations,  on  all  material  issues 
of  fact,  law,  or  discretion  presented  on 
the  record.  The  BPA  Administrator  shall 
then  make  a  determination  based  on  the 
record,  setting  forth  the  reasons  for 
reaching  any  findings  and  conclusions 
which  may  differ  from  those  of  the 
Hearing  Officer.  At  the  conclusion  of 
this  hearing,  BPA  intends  to  again  file 
the  Administrator's  decision  with  the 
Commission  for  approval  as  a 
reciprocity  tariff. 

This  proceeding  will  be  governed  by 
Section  1010.9  of  BPA's  Procedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings 
(Procedures).  51  FR  7611  (1986),  as 
modified  by  the  Hearing  Officer  at  the 
pre-hearing  conference.  Section  1010.7 
of  the  Procedures  prohibits  ex  parte 
communications.  Ex  parte  limitations 
were  imposed  beginning  January  24, 
2000.  Because  it  is  the  TBL's  largest 
customer,  BPA's  Power  Business  Line 
(PBL)  is  expected  to  intervene  as  a  party 
to  this  proceeding.  Consequently,  the  ex 
parte  rules  will  apply  to 
communications  between  the  PBL  and 
the  TBL. 

A  proposed  Schedule  for  the  formal 
hearing  is  stated  below.  A  final 
Schedule  will  be  established  by  the 
Hearing  Officer  at  the  pre-hearing 
conference. 

March  27,  2000— Petitions  to  Intervene 
March  29,  2000 — Pre-hearing 

Conference  and  Filing  of  BPA  Direct 

Case 
May  22,  2000— Parties  File  Direct  Cases 
June  15,  2000 — Close  of  Participant 

Comments 
June  19,  2000— Litigants  File  Rebuttal 

Testimony 
July  11,  2000 — Cross-Examination 

Begins 
August  14,  2000— Initial  Briefs  Filed 
August  18,  2000— Oral  Argument  Before 

the  Administrator 
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September  11,  2000 — Hearing  Officer's 

Recommendations 
September  29,  2000— Draft  ROD  issued 
October  13,  2000 — Briefs  on  Exceptions 
November  3,  2000— Final  ROD— Final 

Studies 

Part  n — Scope  and  Piirpose  of  Hearing 

These  revised  terms  and  conditions 
are  being  proposed  to  (1)  incorporate 
more  of  the  wording  of  the 
Commission's  pro  forma  open  access 
tariff  than  is  the  case  with  BPA  existing 
Open  Access  Tariff;  (2)  implement  a 
Network  Contract  Demand  transmission 
service  in  addition  to  the  pro  forma 
Point-to-Point  and  Network  Integration 
Transmission  services;  and  (3) 
implement  various  other  modifications 
to  the  pro  forma  tariff,  including  a 
congestion  management  mechanism, 
which  BPA  believes  will  provide  more 
reliable  and  efficient  transmission 
services  to  its  customers.  The  proposed 
revised  Open  Access  Tariff  is  proposed 
to  be  effective  October  1,  2001. 

One  non-rate  term  and  condition 
issue  is  being  decided  in  BPA's  current 
2002  power  rate  proceeding.  That  issue 
is  whether  BPA's  TBL  will  pay  for  the 
acquisition  of  transmission  service  over 
intervening  network  equivalent  non- 
Federal  transmission  facilities  for 
delivery  of  non-Federal  power  to  certain 
of  its  customers  ("GTA  customers"). 
This  issue  will  not  be  revisited  in  this 
proceeding.  The  Administrator  directs 
the  Hearing  Officer  to  exclude  from  the 
record  any  material  attempted  to  be 
submitted  or  arguments  attempted  to  be 
made  in  the  hearing  regarding  this  issue. 

Part  III— Public  Participation 

A.  Distinguishing  Between 
"Participants"  and  "Parties" 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from 
"participants,"  who  are  defined  in  the 
BPA  Procedures  as  persons  who  may 
submit  comments  without  being  subject 
to  the  duties  of,  or  having  the  privileges 
of,  parties.  Participant's  v^rritten 
comments  will  be  made  part  of  the 
official  record  and  considered  by  the 
Administrator.  Participants  are  not 
entitled  to  participate  in  the  pre-hearing 
conference;  may  not  cross-examine 
parties'  witnesses,  seek  discover}',  or 
serve  or  be  served  with  documents;  and 
are  not  subject  to  the  same  procedural 
requirements  as  parties.  Additional 
information  may  be  obtained  from  the 
TBL  website  at 
www.transmission.bpa.gov/ 
ratecase.httm. 


Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
received  by  June  15,  2000.  This  date 
follows  the  anticipated  submission  of 
BPA's  and  all  other  parties'  direct  cases. 
Written  views,  supporting  information, 
questions,  and  arguments  should  be 
submitted  to  BPA's  Manager  of 
Corporate  Communications  at  the 
address  listed  in  the  ADDRESSES  section. 

Persons  wishing  to  become  a  party  to 
this  Open  Access  Transmission  Terms 
and  Conditions  proceeding  must  notify 
BPA  in  writing.  Petitioners  may 
designate  no  more  than  two  (2) 
representatives  upon  whom  service  of 
documents  will  be  made.  Petitions  to 
intervene  shall  state  the  name  and 
address  of  the  person  requesting  party 
status,  and  the  person's  interest  in  the 
hearing. 

Petitions  to  intervene  as  parties  in  the 
rate  proceeding  are  due  to  the  Hearing 
Officer  by  4:30  p.m.  on  March  27,  2000. 
The  petitions  should  be  directed  to: 
Todd  Miller,  Hearing  Clerk- LT-7, 
Bonneville  Power  Administration,  905 
NE  lldi  Ave.,  Portland,  Oregon  97232. 

Petitioners  must  explain  their 
interests  in  sufficient  detail  to  permit 
the  Hearing  Officer  to  determine 
whether  they  have  a  relevant  interest  in 
the  hearing.  Pursuant  to  Rule  1010.1(d) 
of  BPA's  Procedures,  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  an 
opposition  to  an  intervention  petition  be 
filed  and  served  24  hours  before  the  pre- 
hearing conference.  Any  opposition  to 
an  intervention  petition  may  instead  be 
made  at  the  pre-hearing  conference.  Any 
party,  including  BPA,  may  oppose  a 
petition  for  intervention.  Persons  who 
have  been  denied  party  status  in  any 
past  BPA  rate  proceeding  shall  continue 
to  be  denied  party  status  unless  they 
establish  a  significant  change  of 
circumstances.  All  timely  applications 
will  be  ruled  on  by  the  Hearing  Officer. 
Late  interventions  are  strongly 
disfavored.  Opposition  to  a  late  petition 
to  intervene  filed  after  the  pre-hearing 
conference  shall  be  filed  and  received 
by  BPA  within  two  (2)  days  after  service 
of  the  petition. 

B.  Developing  the  Record 

The  hearing  record  will  include, 
among  other  things,  the  transcripts  of 
the  hearing,  written  material  submitted 
entered  into  the  record  by  BPA  and  the 
parties,  written  comments  from 
participants,  and  other  material 
accepted  into  the  record  by  the  Hearing 
Officer.  The  Hearing  Officer  then  will 
review  the  record,  will  supplement  it  if 
necessary,  and  will  certify'  the  record  to 
the  Administrator  for  decision. 

The  Administrator  will  develop  Final 
Open  Access  Transmission  terms  and 


conditions  based  on  the  entire  record, 
including  the  hearing  record  certified  by 
the  Hearing  Officer,  the 
recommendations  of  the  Hearing 
Officer,  and  comments  received  from 
participants.  The  Administrator  will 
then  issue  a  Draft  Record  of  Decision. 
Parties  will  have  an  opportunity  to 
respond  to  the  Draft  Record  of  Decision 
as  provided  in  BPA's  Procedures.  The 
Administrator  will  then  issue  a  Final 
Record  of  Decision  with  the  Final  Open 
Access  Tariff  and  will  serve  copies  of 
the  Final  Record  of  Decision  on  all 
parties.  At  the  conclusion  of  the 
proceeding,  BPA  will  file  its  Open 
Access  Tariff  with  the  Commission  for 
review  and  approval  as  an  acceptable 
reciprocity  tariff. 

BPA  must  continue  to  meet  with 
customers  in  the  ordinary  course  of 
business  during  this  proceeding.  To 
comport  with  the  procedural  rule 
prohibiting  ex  parte  communications, 
BPA  will  provide  necessary  notice  of 
meetings  involving  issues  raised  in  the 
proceeding  to  allow  for  participation  by 
all  parties  to  the  proceeding.  Parties 
should  be  aware,  however,  that  such 
meetings  may  be  held  on  very  short 
notice  and  they  should  be  prepared  to 
devote  the  necessary  resources  to 
participate  fully  in  every  aspect  of  the 
proceeding. 

Part  IV — Summary  of  Proposal 

BPA  is  proposing  an  Open  Access 
Tariff  based  on  the  pro  forma  tariff 
contained  in  the  Corrunission's  Order 
888-A.  The  following  is  a  brief 
summary'  of  the  major  modifications 
being  proposed  to  the  pro  forma  tariff: 

•  Addition  of  a  third  Open  Access 
Transmission  service.  Network  Contract 
Demand  service,  which  combines 
flexible  use  of  Network  Resources  with 
the  ability  either  to  serve  native  load  or 
to  make  third  party  sales;  the  flexibility 
to  use  Network  Resources  at  Points  of 
Receipt  is  matched  by  the  flexibility  at 
Points  of  Delivery  to  take  firm  service  at 
Secondary  Points  of  Delivery',  if  capacity 
is  available. 

•  Addition  of  a  redispatch  congestion 
management  mechanism  based  on 
incremental  and  decremental  bids  from 
resource  owners. 

•  Change  from  a  first-come,  first- 
served  approach  to  a  first-to-confirm 
approach. 

•  Addition  of  an  option  for  customers 
requesting  Long-Term  Firm  Point-to- 
Point  or  Network  Contract  Demand 
service  to  maintain  priority  access  prior 
to  executing  a  service  agreement  by 
paying  a  Capacity  Holding  Fee  which 
will  be  credited  towards  the  customer's 
first  months  bill  if  the  customer 
executes  a  Service  Agreement. 
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•  Addition  of 
for  Short-Term 
service  to  pre-co 

•  The  ability 
customers  to  request 
with  a  term 
364  days. 

•  The  addition 


he  right  of  applicants 

Point-to-Point 
1  ifirm  their  requests. 
'  Point-to-Point 

Daily  Firm  service 
ranging  from  one  (1)  day  to 


0 


of  Hourly  Firm 


service. 

•  The  eliminal|ion  of  any  reference  to 
BPA  native  load 

•  The  eliminaljon 
Business  Line's 
its  generation  to 
capacity  in  response 

•  The  eliminat  i 
rights  among  reqi  lests 
Point  service. 

•  Clarification 
postponing  the 
transmission 

•  The  elimination 
deposit  or  proces  >ing 


ofthe  BPA  Power 
0  ^ligation  to  redispatch 
)rovide  transmission 

to  service  requests, 
on  of  "bumping" 

for  Firm  Point-to- 

of  the  mechanism  for 
c(  immencement  of  firm 


ser\  ice 


of  any  application 
fee. 


•  Addition  of  an  explicit  obligation  to 
transfer  service  under  the  Open  Access 
Tariff  to  the  tariff  of  a  Regional 
Transmission  Organization  (RTO),  when 
formed. 

•  Elimination  of  the  Load  Ratio  Share 
concept  from  Network  Integration 
Service. 

•  Addition  of  a  right  of  Network 
Integration  Customers  to  deduct 
Customer-Served  Load  from  the  base 
charge  applied  to  Network  Load. 

•  Addition  of  a  definition  for 
dynamic  scheduling. 

•  Elimination  of  the  reservation 
priority  for  existing  customers  when 
their  contracts  expire. 

•  Losses — Consistent  with  the  pro 
forma  tariff,  TBL  is  including  loss 
percentages  in  the  tariffs.  Because  of 
time  constraints,  TBL  has  not  rerun  the 
loss  studies,  so  the  loss  percentages 


have  not  changed  from  the  current  ones 
in  place  since  October  1, 1996.  These 
losses  are  based  on  average  losses  by 
segment.  TBL  believes  a  methodology 
based  on  incremental  losses  (perhaps 
constrained  to  just  recover  total  losses) 
would  provide  a  more  accurate  price 
signal  concerning  the  impact  of  resource 
and  load  location  and  their  shape  over 
Ume.  This  could  result  in  more  efficient 
resource  location,  more  efficient 
generation  dispatch,  and  a  more 
equitable  assignment  of  the  cost  of 
losses.  TBL  is  considering  developing 
such  a  loss  recovery  methodology  after 
the  conclusion  of  this  Terms  and 
Condition  proceeding.  TBL  requests 
conmients  on  this  idea  from  customers 
and  other  interested  parties. 

(FR  Doc.  00-6104  Filed  3-14-O0;  8:45  am] 
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OF  ENERGY 


Df  2002-2003  Proposed 
Adjustment. 


Fate 


nles  No.  TR-02.  BPA 
comments  and 
documents  inte  nded  to  become  part  of 
the  Official  Rec  ard  in  this  proceeding 
contain  the  file  number  designation  TR- 
02. 

The  Pacific  N  orthwest  Electric  Power 
Planning  and  C  )nservation  Act 
(Northwest  Pow  er  Act)  provides  that 
BPA  must  estab  ish  and  periodically 
review  and  revi  >e  its  transmission  rates 
adequate  to  recover,  in 
accordance  witl  sound  business 
principles,  the  (  osts  associated  with  the 
transmission  of  electric  power,  the 
Federal  investn  ent  in  the  Federal 
Columbia  River  Transmission  System 
(FCRTS),  and  ol  ler  costs  and  expenses 
incurred  by  BPJ  k.  The  Northwest  Power 
Act  also  require  >  that  BPA's  rates  be 
established  base  d  on  the  record  of  a 
formed  hearing.  The  Federal  Columbia 
Transmission  S;  fstem  Act  requires  that 
transmission  co  its  be  equitably 
allocated  betwei  sn  Federal  and  non- 
Federal  power  L  sing  the  system.  The 
Federal  Power  /  .ct  requires  that  no  BPA 
transmission  rale  applicable  to 
transmission  se  vice  ordered  by  the 
Federal  Energy  Regulatory  Commission 
shall  be  unjust,  anreasonable,  or  unduly 
discriminatory  c  r  preferential  as 
determined  by  t  le  Commission.  By  this 
notice,  BPA  announces  its  proposed 
transmission  an  1  ancillary  service  rates 
to  be  effective  oi  i  October  1,  2001,  and 
the  commencem  ent  of  a  transmission 
rate  adjustment  jroceeding. 
DATES:  Persons  i  i^ishing  to  become 
formal  parties  tc  the  proceeding  must 
notify  BPA  in  w  iting  of  their  intention 
to  do  so  by  the  r  Kjuirements  stated  in 
this  Notice.  Peti  ions  to  intervene  must 
be  received  by  BPA  no  later  than  4:30 
pm  on  March  27,  2000. 
The  rate  adjus  tment  proceeding  will 


hearing  conference  at 
2000,  in  Portland, 


begin  with  a  pre 
9:00  am  on  Mar^h  29 
Oregon 

Written  comm  ents  by  non-party 
participants  mui  t  be  received  by  June 
15,  2000,  to  be  c  jnsidered  in  the  Record 
of  Decision  (ROD). 
ADDRESSES:  1.  Pdtitions  to  intervene 
should  be  direct  !d  to  Todd  Miller, 
Hearing  Clerk—  .7-7.  Bonneville  Power 
Administration,  905  NE  11th  Ave., 
Portland,  Oregon,  97232.  In  addition,  a 
copy  of  the  petit  on  must  be  served 


concurrently  on  BPA's  General  Counsel 
and  directed  to  Stephen  R.  Larson — LT- 
7,  Office  of  General  Counsel,  905  NE 
11th  Ave.,  Portland,  Oregon  97232  (see 
Part  m,  A  for  more  information). 

2.  Written  comments  by  participants 
should  be  submitted  to  the  Manager, 
Corporate  Communication — KC-7, 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  Oregon,  97212. 
You  may  also  e-mail  your  comments  to: 
comment@bpa.gov. 

3.  The  pre-hearing  conference  will  be 
held  in  the  BPA  Rates  Hearing  Room, 
2nd  floor.  911  NE  11th  Ave.,  Portland, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  also  be  obtained  from 
Mr.  Michael  Hansen— KC-7,  Public 
Involvement  and  Information  Specialist, 
Bonneville  Power  Administration,  P.O. 
Box  3621,  Portland,  Oregon,  97208- 
3621;  by  phone  at  (503)  230-4328  or  toll 
free  at  1-800-622-4519;  or  vis  e-mail  to 
mshansen@bpa.gov. 

Responsible  Official:  Mr.  Dennis 
Metcalf,  Transmission  Rate  Case 
Manager,  is  the  official  responsible  for 
the  development  of  BPA's  transmission 
and  ancillary  service  rates. 
SUPPLEMENTARY  INFORMATION:  BPA  will 
be  holding  a  formal  proceeding  to 
establish  its  Open  Access  Transmission 
terms  and  conditions  concurrently  with 
this  transmission  rate  adjustment 
proceeding.  BPA  is  also  publishing  a 
separate  notice  in  the  Federal  Register 
regarding  the  Open  Access  terms  and 
conditions  proceeding. 

Issued  in  Portland,  Oregon,  on  February 
28,  2000. 

Judith  A.  Johansen, 

Administrator  and  Chief  Executive  Officer. 
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Part  I — Introduction  and  Procedural 
Background 

Section  7(i)  of  the  Northw^est  Power 
Act,  16  U.S.C.  §839e(i),  requires  that 
BPA's  rates  be  established  according  to 
certain  procedures.  These  procedures 
include,  among  other  things, 
publication  of  notice  of  the  proposed 
rates  in  the  Federal  Register;  one  or 
more  hearings  conducted  as 
expeditiously  as  practicable  by  a 
Hearing  Officer;  opportunity  for  both 
oral  presentation  and  written 
submission  of  views,  data,  questions, 
and  arguments  related  to  the  proposed 
rates;  and  a  decision  by  the 
Administrator  based  on  the  record. 
BPA's  rate  proceedings  are  governed  by 
BPA's  Procedures  Governing  Bormeville 
Power  Administration  Rate  Hearings,  51 
FR  7611  (1986)  (Procedures).  These 
Procedures  implement  the  statutory 
Section  7(i)  requirements.  This  rate 
proceeding  will  be  governed  by  section 
1010.9  of  the  Procediu-es  providing  for 
a  general  rate  proceeding,  as  modified 
by  the  Hearing  Officer  at  the  pre-hearing 
conference.  BPA,  however,  will  not  hold 
any  field  hearings  to  provide  for  non- 
party participant  oral  comments. 
Section  1010.7  of  the  Procedures 
prohibits  ex  parte  communications. 
BPA  imposed  ex  parte  limitations 
begiiming  January  24,  2000. 

The  Bonneville  Project  Act,  16  U.S.C. 
.832;  the  Flood  Control  Act  of  1944. 16 
U.S.C.  section  825s;  the  Federal 
Columbia  River  Transmission  System 
Act,  16  U.S.C.  838;  the  Northwest  Power 
Act,  16  U.S.C.  839;  and  the  Federal 
Power  Act,  16  U.S.C.  212(i)(l)(B)(ii) 
provide  guidance  regarding  BPA's 
ratemaking.  With  regard  to  transmission 
rates,  the  Northwest  Power  Act  requires 
BPA  to  set  rates  that  are  sufficient  to 
recover,  in  accordance  with  sound 
business  principles,  the  cost  of 
transmitting  electric  power,  including 
amortization  of  the  Federal  investment 
over  a  reasonable  period  of  years,  and 
the  other  costs  and  expenses  incurred 
by  the  Administrator.  The  Federal 


Columbia  Transmission  System  Act 
requires  that  the  costs  of  the  Federal 
Coliunbia  River  Transmission  System  be 
equitably  allocated  between  Federal  and 
non-Federal  power  utilizing  the  system. 
In  addition,  rates  for  Commission- 
ordered  transmission  service  shall  be  at 
rates  and  charges  that  permit  the 
recovery  of  all  costs  incmred  in 
coimection  with  the  transmission 
service  and  necessary  associated 
services.  BPA  must  satisfy  section  212(i) 
of  die  Federal  Power  Act.  16  U.S.C. 
824k(i),  which  requires  that  no  BPA 
transmission  rate  applicable  to 
transmission  service  ordered  by  the 
Commission  shall  be  unjust, 
unreasonable,  or  unduly  discriminatory 
or  preferential  as  determined  by  the 
Commission. 

BPA's  proposed  2002  Transmission 
Rate  Schedules  are  published  in  Part  V 
below.  Rate  studies  and  documentation 
listed  in  Part  IV  will  be  provided  to 
parties  at  the  pre-hearing  conference  to 
be  held  on  March  29,  2000,  from  9:00 
am  to  12:00  pm,  BPA  Rates  Hearing 
Room,  2nd  floor,  911  NE  11th  Ave.. 
Portland,  Oregon. 

To  request  any  of  the  studies  by 
telephone,  call  BPA's  document  request 
line,  (503)  230-4328  or  call  toll-free  1- 
800-622-4519.  Please  request  the 
document  by  its  listed  title.  Also  state 
whether  you  require  the  accompanying 
documentation  (these  can  be  quite 
lengthy),  otherwise  the  study  alone  will 
be  provided.  The  studies  and 
documentation  will  also  be  available  on 
BPA's  website  at  http:// 
www.transmission.bpa.gov/ratecase. 

A  proposed  schedule  for  the  formal 
hearing  is  stated  below.  A  final  schedule 
will  be  established  by  the  Hearing 
Officer  at  the  pre-hearing  conference. 

March  27,  2000:  Petitions  to  Intervene 

March  29,  2000:  Pre-hearing  Conference 
and  Filing  of  BPA  Direct  Case 

May  22,  2000:  Parties  File  Direct  Cases 

June  15,  2000:  Close  of  Participant 

Comments 
June  19,  2000:  Litigants  File  Rebuttal 

Testimony 
July  11,  2000:  Cross-Examination  Begins 
August  14.  2000:  Initial  Briefs  Filed 
August  18,  2000:  Oral  Argument  Before 

the  Administrator 

September  11,  2000:  Hearing  Officer's 
Recommendations 

September  29.  2000:  Draft  ROD  Issued 
October  13,  2000:  Briefs  on  Exceptions 
November  3.  2000:  Final  ROD— Final 
Studies 


Part  n — Purpose  and  Scope  of  Hearing 

A.  Key  Components 
1 .  Overview 

BPA  is  committed  to  marketing  its 
power  and  transmission  services 
separately  in  a  maimer  that  is  modeled 
after  the  regulatory  initiatives  to 
promote  competition  in  wholesale 
power  markets  that  were  adopted  by  the 
Commission  in  1996.  The  Commission's 
initiatives  in  Orders  888  ^  and  889  ^ 
directed  public  utilities  regulated  imder 
the  Federal  Power  Act  to  separate  their 
power  merchant  functions  frt)m  their 
transmission  reliability  functions; 
unbundle  transmission  and  ancillary 
services  from  wholesale  power  services; 
and  set  separate  rates  for  wholesale 
generation,  transmission,  and  ancillary 
services.  Although  BPA  is  not  required 
by  statute  to  follow  the  Commission's 
regulatory  directives  promoting 
competition  and  open  access 
transmission  service,  BPA  has  elected  to 
separate  its  power  and  transmission 
operations  and  unbimdle  its  rates  in  a 
maimer  consistent  with  the  directives  to 
the  extent  permitted  by  law. 
Accordingly,  in  1996  BPA  established 
separate  business  lines:  BPA's  Power 
Business  Line  (PBL)  which  performs 
BPA's  wholesale  merchant  functions, 
and  BPA's  Transmission  Business  Line 
(TBL)  which  performs  BPA's 
transmission  system  operations  and 
reliability  functions. 

2.  Bifurcated  Rate  Case 

In  setting  rates  for  the  period 
beginning  October  1,  2001,  BPA  decided 
to  bifurcate  its  general  rate  proceeding 
into  separate  power  and  transmission 
rate  proceedings.  Establishing  BPA's 
power  rates  and  transmission  and 
ancillary  services  rates  in  separate  rate 
cases  is  consistent  with  the 
Commission's  functional  separation  and 
unbundling  paradigm  because  it  permits 
BPA  to  resolve  power  and  transmission 
issues  in  separate  rate  proceedings.  The 
proceeding  to  establish  BPA's  wholesale 
power  rates  was  noticed  in  the  Federal 
Register  on  August  13.  1999,  and  a 
formal  proceeding  began  on  August  24, 

1999. 

This  notice  announces  a  proceeding 
to  establish  BPA's  transmission  and 
ancillary  services  rates  for  the  period 
October  1.  2001,  to  September  30.  2003. 


>  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Discrirainatorv'  Transmission 
Services  by  Pubic  Utilities;  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities, 
FERC  Stats  &  Regs  1  31.036  (1996). 

2  Open  Access  Same-Time  Information  System 
(formerly  Real-Time  Information  Networks)  and 
Standards  of  Conduct,  FERC  Stats  &  Regs  1 31.035 
(1996). 
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BPA's  Standards 
permit  preferentikl 
information  abou  t 
or  ancillary  servipe 
will  therefore  be 
transmission  rate 
will  file  its  own 
and  will  be  subje  :t 
regarding  ex  part  ? 

3.  Two-Year 


of  Conduct  do  not 
access  by  the  PBL  to 
BPA's  transmission 
pricing.  The  PBL 
I  party  to  the 
proceeding.  The  PBL 
testimony  and  briefs, 
to  the  rules 
communications. 


Trar  smission  Rate  Period 


Based  on  custokner 
transmission  woi  i: 
for  the  rates  prop  ased 
transmission  rate 
will  be  two  years 
two-year  rate 
anticipation  of 
Regional  Transmjss 
(RTO).  BPA  cons 
for  this  interim 
between  the 
rates  on  September 
formation  of  an 
incorporate  BPA' 
facilities. 


input  in  BPA's 
shops,  the  rate  period 

in  this 
adjustment  proceeding 
(FY2002-2003).  The 
was  adopted  in 
formation  of  a 
ion  Organization 
;  ders  that  setting  rates 
will  bridge  a  gap 
of  its  current 
30,  2001,  and  the 

which  could 
transmission 


per  od 
■th3 


pi  (riod 
expii  ation 


RTO 


B.  Cost  Increases 


jpos  ;d 


In  the  1996  Rat^ 
originally  pro 
transmission  rate 
forecasted  costs 
period  (FY1997-: 
global  setUement 
transmission  issues 


transmission  rate 
to  13.5  percent  fo- 
period.  The  TBL 
and  efficiencies  i 
operation  and  maintenance 
over  the  last  few 


proceeding,  BPA 
a  36  percent 
increase  to  cover 
a|ver  the  five-year  rate 
001).  As  part  of  the 
of  power  and 

the  1996 
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significantly  higher  and  more  complex 
uses  of  BPA's  transmission  system. 

•  Planning  for  replacements  of  an 
aging  TBL  workforce,  one-half  of  which 
is  eligible  to  retire  within  five  (5)  years. 

•  The  costs  of  generation  inputs 
needed  to  provide  ancillary  services 
which  are  now  the  responsibility  of  the 
TBL  as  a  result  of  functional 
unbundling.  A  portion  of  these  costs 
were  previously  bundled  in  the  power 
rates. 

C.  Overview  of  the  Public  Process 

1 .  Transmission  Rate  Case  Customer 
Workshops 

In  preparation  for  the  formal  rate 
hearing,  17  customer  workshops  were 
held  during  1999.  TBL  held  12  rate  case 
workshops  in  early  1999  with 
individual  customer  and  constituent 
groups  to  solicit  feedback  on  broad 
alternatives  for  the  transmission  and 
ancillary  services  rates  and  the 
transmission  terms  and  conditions 
proposals,  the  timing  of  the  formal 
proceedings,  and  the  term  of  the  rate 
period.  In  an  August  1999  workshop, 
TBL  discussed  how  it  had  incorporated 
customer  input  regarding  the  timing  of 
the  proceeding,  the  length  of  the  rate 
period,  proposed  transmission  terms 
and  conditions  and  key  rate  issues.  Four 
additional  workshops  were  held  in  the 
fall  of  1999  to  discuss  specific  rate  and 
terms  and  conditions  issues.  Two  final 
workshops  were  held  in  January  2000  to 
present  preliminary  transmission  and 
ancillary  service  rates,  and  proposed 
open  access  terms  and  conditions  to 
interested  parties. 

2.  Program  Level  Funding  Workshops 

Issues  concerning  future  capital 
investments  in  the  transmission  system 
and  transmission  expense  levels  for 
transmission  system  development, 
operation  and  reliability  are  being 
addressed  in  a  public  process  separate 
fi-om  the  transmission  rate  adjustment 
proceeding  announced  in  this  notice. 
The  public  process  consists  of 
numerous  regional  workshops  to  solicit 
public  comment  on  BPA's  proposed 
spending  levels  for  transmission  system 
operations  and  reliability.  Oral  and 
written  comments  are  provided  by 
workshop  participants  regarding  the 
planned  transmission  capital  spending 
and  expenses  associated  with 
supporting  a  reliable  and  safe 
transmission  system.  Notices  of  the 
workshops  were  widely  distributed  to 
TBL's  customers  and  interested  parties 
and  were  published  on  BPA's 
Transmission  external  website.  Five 
public  workshops  were  held  in 
November  1999  and  two  in  February 


2000.  Written  comments  on  the  planned 
transmission  capital  spending  and 
expenses  were  accepted  through 
February  25,  2000.  The  workshops 
explored  customer  and  constituent 
views  on: 

•  Maintaining  system  reliability 
commensurate  with  national  and 
regional  guidelines. 

•  Meeting  local  load  growth. 

•  Improving  areas  where  the 
transmission  system  is  constrained. 

•  Upgrading  communications 
systems  with  fiber  optics. 

•  Replacing  aging  equipment. 

•  Succession  planning  for  the  aging 
workforce,  specifically  in  critical 
positions. 

BPA  will  close  out  the  public  process 
by  issuing  a  decision  by  the 
Administrator  on  transmission  spending 
levels.  The  results  of  the 
Administrator's  decision  on 
transmission  program  spending  levels 
will  be  reflected  in  the  revenue 
requirement  study  in  the  final  rate 
proposal. 

D.  Scope  of  the  Transmission  Rate 
Proceeding 

Many  of  the  decisions  that  determine 
TBL's  costs  have  been  or  will  be  made 
in  public  review  processes  other  than 
the  transmission  rate  proceeding.  This 
section  provides  guidance  to  the 
Hearing  Officer  as  to  those  matters  that 
are  within  the  scope  of  the  transmission 
rate  proceeding  and  those  that  are 
outside  the  scope. 

1.  Spending  Levels 

As  described  above,  Progreim  Level 
Funding  workshops  were  held 
throughout  the  region  to  clarify,  discuss, 
and  provide  the  public  the  opportunity 
to  comment  orally  and  in  writing  on  the 
proposed  capital  expenditures  and 
expenses  for  transmission.  BPA  will 
consider  the  comments.  The 
Administrator  will  close  out  the  public 
process  by  issuing  a  final  decision  on 
the  spending  levels.  The  results  of  that 
decision  will  serve  as  the  basis  for  the 
transmission  capital  and  expense  levels 
that  will  be  reflected  in  the  revenue 
requirements  study  in  the  final  rate 
proposal.  In  addition,  decisions  may  be 
made  by  Congress  during  this 
proceeding  regarding  spending  levels 
for  transmission  investments  and 
expenses  including  fiber  optic 
communication  equipment  on  federal 
transmission  facilities.  Pursuant  to 
section  1010.3(f)  of  BPA's  Procedures, 
the  Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  any 
material  attempted  to  be  submitted  or 
arguments  attempted  to  be  made  in  the 
hearing  which  seek  in  any  way  to 


challenge  the  appropriateness  or 
reasonableness  of  the  Administrator's 
decision  on  transmission  spending 
levels,  including  capital  and  expense 
budgets  currently  under  review  in  the 
Program  Level  Funding  public  process. 
If,  and  to  the  extent,  any  re-examination 
of  spending  levels  is  necessary,  that  re- 
examination will  occur  outside  of  the 
rate  proceeding.  Excluded  from  this 
direction  are  matters  such  as  sources  of 
capital  for  investments,  interest  rate 
forecasts,  scheduled  amortization, 
forecasted  depreciation,  forecasts  of 
system  replacements  for  repayment 
studies,  and  interest  expense.  Also 
excluded  are  expense  and  revenue 
uncertainties  and  risks  included  in  the 
risk  analysis. 

2.  Issues  Decided  in  Power  Rate 
Proceeding 

As  BPA's  August  13, 1999,  Federal 
Register  notice  indicates,  a  number  of 
issues  that  affect  BPA's  transmission 
and  ancillary  service  rates  are  addressed 
in  BPA's  wholesale  power  rate 
proceeding.  In  the  Power  rate 
proceeding,  BPA  proposed  the 
following:  A  methodology  for 
functionalizing  generation  and 
transmission  costs,  including  a 
methodology  for  functionalizing 
corporate  overhead  costs  to  the  business 
lines;  unit  costs  for  generation  inputs  for 
operating  reserves  and  regulation 
ancillary  services;  the  generation  input 
cost  for  reactive  supply  and  voltage 
control  from  generation  resources;  the 
generation  costs  of  station  service  and 
remedial  action  schemes;  and  the 
allocation  of  generation  integration  and 
generator  step-up  transformers  costs  to 
the  business  lines.  BPA  also  proposed  in 
that  proceeding  a  treatment  for  costs 
over  third  party  transmission  systems 
(General  Transfer  Agreements  or  their 
replacement)  for  the  delivery  of  Federal 
and  non-Federal  power. 

A  decision  in  the  Power  rate 
proceeding  is  expected  before  the 
conclusion  of  the  Transmission  rate 
proceeding.  Therefore,  the  initial 
proposal  in  the  Transmission  rate 
proceeding  reflects  BPA's  proposals  in 
the  Power  rate  proceeding.  It  is  BPA's 
intent  that  the  Administrator's  final 
decision  on  these  issues  in  the  Power 
rate  proceeding  will  be  reflected  and 
implemented  in  the  final  studies  in  the 
final  transmission  rate  proposal.  The 
Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  any 
material  attempted  to  be  submitted  or 
argxmients  attempted  to  be  made  in  the 
hearing  which  seek  in  any  way  to 
address  final  decisions  in  the  Power  rate 
proceeding. 


Federal  Register/ Vol.  65.  No.  51 /Wednesday,  March  15,  2000/Notices 


14105 


The  National  Environmental  Policy 
Act.  BPA's  initial  rate  proposal  falls 
within  the  scope  of  the  final  Business 
Plan  Environmental  Impact  Statement 
(DOE/EIS-0183,  June  1995),  completed 
in  June  1995.  The  analysis  in  the  EIS 
includes  an  evaluation  of  the 
environmental  impacts  of  rate  design 
issues  for  BPA's  transmission  products 
and  services.  Comments  on  the  Business 
Plan  EIS  were  received  outside  the 
formal  rate  hearing  process  and  were 
included  in  the  1996  rate  case  record 
and  considered  by  the  Administrator  in 
the  final  rate  proposal.  BPA  will  review 
the  Business  Plan  EIS  to  ensure  the 
impacts  of  BPA's  2002  Transmission 
rate  proposal  is  within  the  range  of 
alternatives.  If  a  supplemental  analysis 
is  needed,  BPA  will  seek  comments 
outside  of  the  formal  rate  proceeding. 
Comments,  if  received,  will  be  included 
in  the  rate  case  record  and  considered 
by  the  Administrator  in  making  a  final 
decision  establishing  BPA's  2002 
transmission  and  ancillary  services 
rates. 

Part  m— Public  Participation 

A.  Distinguishing  Between 
"Participants"  and  "Parties" 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  written 
comments,  views,  opinions,  and 
information  from  "participants,"  who 
are  defined  in  the  BPA  Procedures  as 
persons  who  may  submit  comments 
without  being  subject  to  the  duties  of,  or 
having  the  privileges  of,  parties. 
Participants'  written  comments  will  be 
made  part  of  the  official  record  and 
considered  by  the  Administrator. 
Participants  are  not  entitled  to 
participate  in  the  pre-hearing 
conference;  may  not  cross-examine 
parties'  witnesses,  seek  discovery,  or 
serve  or  be  served  with  documents;  and 
are  not  subject  to  the  same  procedural 
requirements  as  parties. 

Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
received  by  June  15,  2000.  This  date 
follows  the  anticipated  submission  of 
BPA's  and  all  other  parties'  direct  cases. 
Written  views,  supporting  information, 
questions,  and  arguments  should  be 
submitted  to  BPA's  Manager  of 
Corporate  Communications  at  the 
address  fisted  in  the  ADDRESSES  section 
of  this  Notice. 

Persons  wishing  to  become  a  party  to 
this  transmission  rate  adjustment 
proceeding  must  notify  BPA  in  writing. 
Petitioners  may  designate  no  more  than 
two  (2)  representatives  upon  whom 
service  of  documents  will  be  made. 


Petitions  to  intervene  shall  state  the 
name  and  address  of  the  person 
requesting  party  status,  and  the  person's 
interest  in  the  hearing. 

Petitions  to  intervene  as  parties  in  the 
rate  proceeding  are  due  to  the  Hearing 
Officer  by  4:30  pm  on  March  27,  2000. 
The  petition  should  be  directed  to:  Todd 
Miller.  Hearing  Clerk— LT-7,  Bonneville 
Power  Administration,  905  NE  11th 
Avenue,  Portland,  Orecon  97232. 

Petitioners  must  explain  their 
interests  in  sufficient  detail  to  permit 
the  Hearing  Officer  to  determine 
whether  they  have  a  relevant  interest  in 
the  hearing.  Pursuant  to  Rule  1010.1(d) 
of  BPA's  Procedures,  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  an 
opposition  to  an  intervention  petition  be 
filed  and  served  24  hours  before  the  pre- 
hearing conference.  Any  opposition  to 
an  intervention  petition  may  instead  be 
made  at  the  pre-hearing  conference.  Any 
party,  including  BPA.  may  oppose  a 
petition  for  intervention.  Persons  who 
have  been  denied  party  status  in  any 
past  BPA  rate  proceeding  shall  continue 
to  be  denied  party  status  unless  they 
establish  a  significant  change  of 
circumstances.  All  timely  applications 
will  be  ruled  on  by  the  Hearing  Officer. 
Late  interventions  are  strongly 
disfavored.  Opposition  to  a  petition  to 
intervene  filed  after  the  pre-hearing 
conference  shall  be  filed  and  received 
by  BPA  within  two  (2)  days  after  service 
of  the  petition. 

B.  Developing  the  Record 

The  hearing  record  will  include, 
among  other  things,  the  transcripts  of 
the  hearing,  written  material  entered 
into  the  record  by  BPA  and  the  parties, 
written  comments  from  participants  and 
other  material  accepted  into  the  record 
by  the  Hearing  Officer.  The  Hearing 
Officer  then  will  review  the  record,  will 
supplement,  if  necessary,  and  will 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  final 
proposed  rates  based  on  the  record, 
information  from  the  program  level 
funding  workshops,  documents 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  and  other 
environmental  statutes  and  such  other 
material  or  information  as  may  have 
been  submitted  to  or  developed  by  the 
Administrator.  The  basis  for  the  final 
proposed  rates  first  will  be  expressed  in 
the  Administrator's  Draft  Record  of 
Decision.  Parties  will  have  an 
opportunity  to  respond  to  the  Draft 
Record  of  Decision  as  provided  in  BPA's 
Procedures.  The  Administrator  will 
serve  copies  of  the  Final  Record  of 
Decision  on  all  parties.  BPA  will  file  its 
rates  with  the  Commission  for 
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Part  rv — Major  S  tudies  and  Summary 
of  Proposal 

A.  Major  Studies 

1.  Revenue  Rec,  uirement — Calculates 
transmission  revt  nue  requirements  for 
the  FY  2002-200: 1  rate  period  and 
assigns  revenue  r  squirements  to 
transmission  segi  lents  and  ancillary 
services.  The  Rev  3nue  Requirement 
Study  also  demoi  strates  cost  recovery 
for  the  transmissi  an  function. 

2.  Segmentatio  i — Assigns  the 
transmission  faci  ities  to  segments 
according  to  the  t  ,'pes  of  services  they 
provide.  Six  trans  mission  segments  are 
identified:  Genen  tion  Integration, 
Integrated  Netwoi  k.  Southern  Intertie, 
Eastern  Intertie,  I  tility  Delivery,  and 
DSl  Delivery.  In  a  ddition,  a  new 
Ancillary  Service  i  segment  is  identified 
which  is  subdivic  ed  into  the  specific 
ancillary  services 

3.  Transmissioi  Rate  Study — 
Forecasts  sales,  aBocates  costs  to  the 
various  services. ;  jid  designs  rates  to 
recover  allocated  :osts. 

B.  Summary  of  Pi  oposal 
1.  Transmission  F  ates 

TBL  is  proposii  g  five  different  rates 
for  the  use  of  its  I  itegrated  Network 
segment: 

•  Formula  Power  Transmission  (FPT- 
02)  rate— The  FP' '  rate  is  based  on  the 
cost  of  using  spec  ific  types  of  facilities, 
including  a  distar  ce  component  for  the 
use  of  transmissic  n  lines,  and  is  charged 
on  a  contract  dem  and  basis.  FPT 
customers  are  not  subject  to  charges  for 
the  two  required  <  ncillary  services, 
Reactive  Supply  a  nd  Voltage  Control 
from  Generation  J  ources.  and 
Scheduling,  Syste  m  Control  and 
Dispatch.  Althouc  h  TBL  is  not  offering 
new  FPT  contract !,  a  number  of  FPT 
contracts  continui  s  in  place  during  the 
rate  period. 

Integration  ol  Resources  (IR-02) 
rate — The  IR  rate  s  a  postage  stamp. 


contract  demand  rate  for  the  use  of  the 
Integrated  Network,  similar  to  the  PTP 
service.  It  includes  a  Short  Distance 
discount.  Although  TBL  is  not  offering 
new  IR  contracts,  a  number  of  IR 
contracts  remain  in  place  during  the  rate 
period. 

•  Network  Integration  Transmission 
(NT-02)  rate — The  NT  rate  applies  to 
customers  taking  service  under  the  NT 
open  access  tariff,  which  allows 
customers  to  flexibly  serve  their  retail 
load.  It  includes  a  Load  Shaping  Charge 
applied  to  the  customer's  total  load,  and 
a  Base  Charge  applied  to  the  total  load 
less  Customer  Served  Load,  if  any. 
Customer  Served  Load  is  the  amount  of 
load  that  the  customer  agrees  to  serve 
without  using  its  NT  service.  NT 
customers  also  must  participate  in 
redispatch  protocols  and  pay  a  share  of 
redispatch  costs. 

•  Point  to  Point  (PTP-02)  rate— The 
PTP  rate  is  a  contract  demand  rate  that 
applies  to  customers  taking  service  on 
BPA's  network  facihties  under  the  PTP 
open  access  tariff,  which  provides 
customers  with  flexible  service  from 
identified  Points  of  Receipt  (PORs)  to 
identified  Points  of  Delivery  (PODs). 
There  are  separate  PTP  rates  for  long- 
term  firm  service;  daily  firm  and  non- 
firm  service;  and  hourly  firm  and  non- 
firm  service.  The  rate  for  long-term  firm 
service  contains  a  Short  Distance 
discount.  All  daily  and  hovuly  PTP  rates 
are  downwardly  flexible. 

•  Network  Contract  Demand  (NCD- 
02)  rate — The  NCD  rate  is  a  contract 
demand  rate  that  applies  to  service 
under  the  NCD  open  access  tariff,  which 
provides  customers  with  flexible  long 
term  service  from  Network  Resources  to 
identified  Points  of  Delivery.  The 
flexibility  that  NCD  customers  have  to 
utilize  Network  Resources  is  matched 
by  the  flexibility  to  receive  firm  service 
at  secondary  PODs.  NCD  customers  also 
must  participate  in  redispatch  protocols 
and  pay  a  share  of  redispatch  costs. 

In  addition  to  the  five  rates  for 
network  use,  other  proposed 
transmission  rates  include: 

•  Southern  Intertie  (IS-02)  and  the 
Montana  Intertie  {IM-02)  rates  are 
contract  demand  rates  that  apply  to 
customers  taking  service  under  the  PTP 
open  access  tariff  on  the  Southern 
Intertie  and  Montana  Intertie.  These 
rates  are  structured  similarly  to  the  PTP 
rate  for  service  on  network  facilities. 

•  The  Townsend-Garrison 
Transmission  (TGT-02)  rate  and  the 
Eastern  Intertie  rate  (IE-02)  are 
developed  pursuant  to  the  Montana 
Intertie  agreement. 

•  The  Use-of-Facilities  (UFT-02)  rate 
establishes  a  formula  for  charging  for 


the  use  of  a  specific  facility  based  on  the 
annual  cost  of  that  facility. 

•  The  Advance  Funding  {AF-02)  rate 
allows  TBL  to  collect  the  capital  and 
related  costs  of  specific  facilities 
through  em  advance-funding 
mechanism. 

Other  charges  that  may  apply  include 
a  Delivery  Charge  for  the  use  of  low- 
voltage  delivery  substations,  a  Power 
Factor  Penalty  Charge,  a  Reservation  Fee 
for  customers  who  delay  start  of 
requested  long-term  firm  service,  a 
redispatch  charge  to  NT  and  NCD 
customers  for  the  net  cost  of  redispatch, 
Incremental  Rates  for  transmission 
requests  that  require  new  facilities,  a 
penalty  charge  for  failure  to  comply 
with  TBL's  curtailment,  redispatch  or 
load  shedding  orders,  and  an 
Unauthorized  Increase  Charge  for 
customers  who  exceed  their  contracted 
amounts. 

2.  Ancillary  Services  Rates 

TBL  is  proposing  rates  for  the  six  (6) 
ancillary  services  that  FERC  Order  888 
requires  transmission  providers  to  offer: 

•  Scheduling,  System  Control,  and 
Dispatch  Service  is  required  to  schedule 
and  secure  the  movement  of  power 
through,  out  of,  within,  or  into  the  BPA 
Control  Area.  All  transmission  contract 
holders,  except  FPT  customers,  are 
required  to  purchase  this  service  from 
BPA.  The  billing  factor  is  the  same  as 
the  billing  factor  for  the  transmission 
service  being  provided.  For  NT 
customers,  the  billing  factor  is  the  same 
as  for  the  NT  Base  charge. 

•  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service  provides  reactive  support  to  the 
transmission  system,  and  is  required  to 
maintain  transmission  system  voltages 
within  acceptable  limits.  All 
transmission  contract  holders,  except 
FPT  customers,  are  required  to  purchase 
this  service  from  BPA.  The  billing  factor 
is  the  same  as  the  billing  factor  for  the 
transmission  service  being  provided. 
For  NT  customers,  the  billing  factor  will 
be  the  same  as  for  the  NT  Base  charge. 

•  Regulation  and  Frequency  Response 
Service  provides  the  continuous 
balancing  of  resources  (generation  and 
interchange)  with  load  and  maintains 
frequency  at  60  Hz.  This  service  is 
accomplished  by  committing  on-line 
generation  (predominantly  through  the 
use  of  automatic  generation  control 
equipment)  whose  output  is  raised  or 
lowered  to  follow  the  moment  to 
moment  changes  in  load.  Rates  for  this 
service  will  be  applied  to  load  in  the 
BPA  control  area. 

•  Energy  Imbalance  Service  is 
delivered  when  a  difference  occurs 
between  the  scheduled  and  actual 
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delivery  of  energy  to  a  load  located 
within  the  control  area  over  a  single 
hour.  The  rate  for  energy  imbalance 
differs  based  on  whether  the  imbalance 
is  inside  or  outside  tolerance  limits. 

•  Operating  Reserve-Spinning 
Reserve  Service  is  needed  to  serve  load 
immediately  in  the  event  of  a  system 
contingency.  The  billing  factor  for  this 
service  is  the  customer's  share  of  the 
reserve  obligation  of  the  control  area,  as 
defined  by  the  Western  Systems 
Coordinating  Council  and  the  Northwest 
Power  Pool. 

•  Operating  Reserve-Supplemental 
Reserve  Service  is  available  within  a 
short  period  of  time  to  serve  load  in  the 
event  of  a  system  contingency.  This 
service  may  be  provided  by  units  that 
are  on-line  but  unloaded,  quick-start 
generation,  or  by  intemiptible  load.  The 
billing  factor  for  this  service  is  the 
customer's  share  of  the  reserve 
obligation  of  the  control  area,  as  defined 
by  the  WSCC  and  the  Northwest  Power 

Pool. 

In  addition  to  the  rates  for  Ancillary 
Services,  the  TBL  is  proposing  rates  for 
four  (4)  Control  Area  services. 

3.  Issues 

Risk  Analysis:  For  the  first  time,  BPA 
will  include  an  independent  risk 
analysis  performed  for  the  transmission 
function.  The  Risk  Analysis  is  used  to 
ensure  that  BPA  has  sufficient  end-of- 
year  cash  reserves  to  meet  its  U.S. 
Treasury  payment  obligations  on  time 
and  in  full  during  the  two-year  rate 
period  with  a  95  percent  probability  of 
success.  In  prior  rate  cases,  the  Risk 
Analysis  was  performed  at  the  agency 
level  and  focused  on  power-related 
risks.  The  Risk  Analysis  for  this 
transmission  rate  proposal  evaluates 
uncertainty  in  transmission  costs  and 
revenues  to  estimate  the  amount  of 
planned  net  revenue  for  risk  needed  to 
achieve  the  BPA  Treasury  payment 
probability  standard  associated  with 
transmission  cost  recovery. 

Segmentation:  TBL  proposes  to  divide 
its  transmission  system  into  segments  in 
order  to  assign  the  costs  of  the  Federal 
transmission  system  to  the  users  of 
those  segments.  Those  segments  include 
the  Generation  Integration,  Integrated 
Network,  Southern  Intertie,  Eastern 
Intertie,  Utility  Delivery,  and  DSI 
Delivery  segments.  BPA  also  proposes  a 
new  segment  in  this  rate  proceeding  to 
determine  the  revenue  requirement  for 
Ancillary  Services. 

Transmission  Rate  Development:  The 
Transmission  Rate  Study  forecasts  sales 
and  calculates  the  transmission  rates 
based  on  the  segmented  revenue 
requirement.  Revenues  from  various 
rates  and  charges  that  will  not  be 


adjusted  or  revised  in  this  rate  case  are 
forecasted  and  revenue  credited  against 
the  segmented  revenue  requirements. 
The  FPT  rate,  which  includes  many 
separate  charges  for  the  use  of  specific 
types  of  transmission  facilities,  is  then 
calculated.  For  the  2002  rate  case,  TBL 
proposes  that  all  the  FPT-96  component 
charges  be  seeded  up  by  the  overall 
increase  in  unit  Network  costs.  Unit 
Network  costs  are  calculated  by  adding 
the  Network  component  of  required 
ancillary  services  to  Network  costs  and 
dividing  by  annual  peak  usage  as 
determined  in  a  power  flow  analysis. 

Rates  for  Contract  Demand  service  on 
the  Network  (PTP,  NCD,  and  IR)  are 
calculated  by  dividing  the  remaining 
Network  costs  after  crediting  revenues 
from  FPT  by  total  peak  load.  Peak  load 
for  the  contract  demand  services  is 
equal  to  the  forecasted  contract 
demands;  for  NT  service,  the  peak  load 
used  in  the  divisor  is  the  NT  load  on  the 
hour  of  the  annual  transmission  system 
peak.  TBL  proposes  to  use  a  ICP  {one 
coincidental  peak)  method  for 
calculating  rates  in  this  rate  period. 

The  rates  for  short-term  PTP  use  are 
developed  from  the  annual  rates.  The 
TBL  is  proposing  to  eliminate  monthly 
and  weekly  PTP  service  and  instead 
allow  customers  to  purchase  any 
number  of  consecutive  days,  providing 
the  total  is  less  than  one  year. 
Transmission  system  loads  are  higher 
during  weekdays  than  weekends,  so 
TBL  is  proposing  a  higher  rate  for  the 
first  five  (5)  days  of  any  daily  block  than 
for  all  remaining  days.  Similarly,  the 
transmission  system  usage  is  higher 
during  the  16  daily  peak  hours,  so  the 
hourly  rate  is  set  by  dividing  the  daily 
rate  by  only  16  hours.  All  of  the  short- 
term  PTP  rates  can  be  discounted. 

The  NT  base  charge,  applied  to  the 
Network  Load  (i.e.,  total  retail  load), 
minus  Customer-Served  Load,  on  the 
hour  of  the  transmission  system's 
monthly  peak,  is  set  equal  to  the  PTP 
rate.  The  NT  load-shaping  charge, 
applied  to  the  total  Network  Load,  is 
calculated  to  recover  the  remaining  NT 
revenue  requirement. 

The  rates  for  the  use  of  the  Southern 
Intertie  are  calculated  from  the 
segmented  costs  and  forecasted  use  in  a 
manner  similar  to  the  PTP  calculations 
on  the  Network.  Usage  of  the  Southern 
Intertie  tends  to  be  higher  during  the 
summer,  when  more  power  from  hydro 
is  available  in  the  PNW  and  power 
usage  and  prices  are  higher  in 
California.  To  reflect  this  fact,  the  TBL 
is  proposing  higher  rates  for  North-to- 
South  use  in  the  summer  months  and 
lower  prices  for  North-to-South  use  in 
the  winter.  Rates  for  South-to-North  use 
are  not  seasonally  differentiated. 


At  some  of  the  workshops  the  TBL 
has  conducted,  a  number  of  customers 
suggested  that  the  TBL  should  sell 
Southern  Intertie  capacity  using  an 
auction.  The  TBL  believes  that  the  idea 
of  an  auction  has  considerable  merit, 
but  has  not  developed  a  specific 
proposal  for  an  auction.  The  TBL  invites 
parties  that  favor  the  use  of  an  auction 
to  make  specific  proposals  in  their 
testimony  in  the  rate  case. 

The  proposed  2002  rates  include 
charges  for  the  use  of  the  Utility 
Delivery  Segment  and  DSI  Delivery 
segment.  The  Utility  Delivery  charge  is 
a  uniform  charge  applied  to  all  use  of 
the  segment.  The  DSI  Delivery  charge  is 
a  Use-of-Facility  charge  based  on  the 
cost  of  the  individual  delivery 
substation  being  used.  The  TBL  is 
proposing  some  changes  to  the  charge 
and  how  it  is  applied  to  insure  that  the 
charge  fully  recovers  the  cost  of  the 
segment. 

The  TBL  is  changing  the  name  of  the 
Reactive  Power  Charge  to  the  Power 
Factor  Penalty  charge  to  avoid 
confusion  with  the  Ancillary  Service, 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  service.  The 
Charge  is  increased  due  to  the  "penalty" 
nature  of  the  charge  and  BPA's  desire  to 
send  an  appropriate  price  signal  to 
customers  to  install  equipment  and 
manage  their  reactive  requirements. 

Part  V — 2002  Transmission  and 
Ancillary  Service  Rate  Schedules 

Bonneville  Power  Administration 
Transmission  Business  Line;  2002 
Transmission  and  Ancillary  Service 
Rate  Schedules  and  General  Rate 
Schedule  Provisions 

Schedule  FPT-02.1     Formula  Power 
Transmission  Rate 

Section  I.  Availabilit\- 

This  schedule  supersedes  Schedule 
FPT-96. 1  for  all  firm  transmission 
agreements  which  provide  for 
application  of  FPT  rates  that  may  be 
adjusted  not  more  frequently  than  once 
a  year.  This  schedule  is  applicable  only 
to  such  transmission  agreements 
executed  prior  to  October  1,  1996.  It  is 
available  for  firm  transmission  of  non- 
Federal  power  using  the  Main  Grid  and/ 
or  Secondary  System  of  the  Federal 
Columbia  River  Transmission  System. 
This  schedule  is  for  full-year  and 
partial-year  service  and  for  either 
continuous  or  intermittent  service  when 
firm  transmission  service  is  required. 
For  facilities  at  voltages  lower  than  the 
Secondary  System,  a  different  rate 
schedule  may  be  specified.  Service 
imder  this  schedule  is  subject  to  TBL's 
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General  Rate  Schedule  Provisions 
(GRSPs). 


Section  II.  Rate 

The  monthly 
be  one-twelfth  of 
Grid  Charge  and 
Charge,  as  appli 
the  agreement 

A.  Main  Grid  Ch<  rge 


c  large  per  kilowatt  shall 
the  sum  of  the  Main 
he  Secondary  System 

cpble  and  as  specified  in 


The  Main  Grid 
shall  be  the  simi 
following  aimual 
the  agreement: 

1 .  Main  Grid 


Charge  per  kilowatt 
)f  one  or  more  of  the 
charges  as  specified  in 


D  stance:  $0.0557  per 
In  terconnection 


mile. 

2.  Main  Grid 
Terminal:  $0.58. 

3.  Main  Grid 

4.  Main  Grid 
$3.18. 

B.  Secondary  Sys 

The  Secondary 
kilowatt  shall  be 
of  the  following 
specified  in  the  a 

1 .  Secondary  System  Distance: 
$0.5478  per  mile. 

2.  Secondary  System 
$5.99. 

3.  Secondary  Si^stem 
Terminal:  $2.31. 

4.  Secondary  Sirstem 
Terminal:  $1.64 


T  irminal:  $0.65. 

M  iscellaneous  Facilities: 


em  Charge 

System  Charge  per 
he  sum  of  one  or  more 
a  nnual  charges  as 
^eement: 
Dist 

Transformation: 

Intermediate 

Interconnection 


Bi  ling 


Section  IB.  Billini  \ 

Unless  otherwise 
agreement,  the 
rates  specified  in 
largest  of: 

1 .  The  Trans 

2.  The  highest 
Demand  for  the  nionth 

3.  The  Ratchet 


Factors 

stated  in  the 
Factor  for  the 
section  II  shall  be  the 


3  mi  51 


sion  Demand; 
ourly  Scheduled 

or 
Demand. 


Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provis  ions 

A.  Ancillary  Serv  ces 
Ancillary  Servipes 


required  to 
service  are  av 
schedule.  FPT 
ACS  charges  for 
Control  and 
Reactive  Supply 
from  Generation 
because  these 
FPT  service. 


that  may  be 
suppcfcl  FPT  transmission 
aila  )le  under  the  ACS  rate 
cu  itomers  do  not  pay  the 
5  cheduling.  System 
Dispi  itch  Service  and 
i  nd  Voltage  Control 
ources  Service, 

are  included  in 


ser  rices  i 


takii  \g 


B.  Power  Factor  Fjenalty 

Customers 
rate  schedule  are 
Factor  Penalty 
section  II.C.  of  th(  > 


service  under  this 
subject  to  the  Power 

;e  specified  in 
GRSPs. 


Charg( 


C.  Failure  To  Coriply 

Customers  takii  ig 
rate  schedule  are 


Penalty 

service  under  this 
subject  to  the  Failure 


to  Comply  Penalty  Charge  specified  in 
section  II.B  of  the  GRSPs. 


Schedule  FPT-02.3 
Transmission  Rate 


Formula  Power 


Section  I.  Availability 

This  schedule  supersedes  Schedule 
FPT-96.3  for  all  firm  transmission 
agreements  which  provide  for 
application  of  FPT  rates  that  may  be 
adjusted  not  more  fi-equently  than  once 
every  three  years.  This  schedule  is 
applicable  only  to  such  transmission 
agreements  executed  prior  to  October  1 , 
1996.  It  is  available  for  firm 
transmission  of  non-Federal  power 
using  the  Main  Grid  and/or  Secondary 
System  of  the  Federal  Columbia  River 
Transmission  System.  This  schedule  is 
for  full-year  and  partial-year  service  and 
for  either  continuous  or  intermittent 
service  when  firm  transmission  service 
is  required.  For  facilities  at  voltages 
lower  than  the  Secondary  System,  a 
different  rate  schedule  may  be  specified. 
Service  under  this  schedule  is  subject  to 
TBL's  General  Rate  Schedule  Provisions 
(GRSPs). 

Section  II.  Rate 

The  monthly  charge  per  kilowatt  shall 
be  one-twelfth  of  the  sum  of  the  Main 
Grid  Charge  and  the  Secondary  System 
Charge,  as  appUcable  and  as  specified  in 
the  agreement. 

A.  Main  Grid  Charge 

The  Main  Grid  Charge  per  kilowatt 
shall  be  the  sum  of  one  or  more  of  the 
following  aimual  charges  as  specified  in 
the  agreement: 

1.  Main  Grid  Distance:  $0.0557  per 
mile. 

2.  Main  Grid  Interconnection 
Terminal:  $0.58. 

3.  Main  Grid  Terminal:  $0.65. 

4.  Main  Grid  Miscellaneous  Facilities: 
$3.18. 

B.  Secondary  System  Charge 

The  Secondary  System  Charge  per 
kilowatt  shall  be  the  sum  of  one  or  more 
of  the  following  aiuiual  charges  as 
specified  in  the  agreement: 

1.  Secondary  System  Distance: 
$0.5478  per  mile. 

2.  Secondary  System  Transformation: 
$5.99. 

3.  Secondary  System  Intermediate 
Terminal:  $2.31. 

4.  Secondary  System  Interconnection 
Terminal:  $1.64. 

Section  III.  Billing  Factors 

Unless  otherwise  stated  in  the 
agreement,  the  Billing  Factor  for  the 
rates  specified  in  section  II  shall  be  the 
largest  of: 

1 .  The  Transmission  Demand; 


2.  The  highest  hourly  Scheduled 
Demand  for  the  month;  or 

3.  The  Ratchet  Demand. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Ancillary  Services  that  may  be 
required  to  support  FPT  transmission 
service  are  available  under  the  APS  rate 
schedule.  FPT  customers  do  not  pay  the 
ACS  charges  for  Scheduling,  System 
Control  and  Dispatch  Service  and 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service, 
because  these  services  are  included  in 
FPT  service. 

B.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II.C.  of  the  GRSPs. 

C.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  specified  in  section 
n.B  of  the  GRSPs. 


Schedule  IR-02 
Resources  Rate 


Integration  of 


Section  I.  Availability 

This  schedule  supersedes  Schedule 
IR-96  and  is  available  for  transmission 
of  non-Federal  power  for  full-year  firm 
transmission  service  and  nonfirm 
transmission  service  in  amounts  not  to 
exceed  the  customer's  total 
Transmission  Demand  using  Federal 
Columbia  River  Transmission  System 
Network  and  Delivery  facilities.  This 
schedule  is  applicable  only  to 
Integration  of  Resource  (IR)  agreements 
executed  prior  to  October  1,  1996. 
Service  under  this  schedule  is  subject  to 
TBL's  General  Rate  Schedule  Provisions 
(GRSPs). 

Section  B.  Rate 

The  monthly  charge  shall  be  A  or  B. 

A.  Base  Rate 
$1,132  per  kilowatt. 

B.  Short  Distance  Discount  (SDD)  Rate 

For  Points  of  Integration  (POI) 
specified  in  the  IR  agreement  as  being 
short-distance  POIs,  for  which  Network 
facilities  are  used  for  a  distance  of  less 
than  75  circuit  miles,  the  monthly  rate 
shall  be: 
[0.6  +  (0.4  X  transmission  distance/75)l 

*  $1,132  per  kilowatt 
Where: 

The  transmission  distance  is  the 
circuit  miles  between  the  POI  for  a 
generating  resource  of  the  customer  and 
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a  designated  Point  of  Delivery  serving 
load  of  the  customer.  Short-distance 
POIs  are  determined  by  BPA  after 
considering  factors  in  addition  to 
transmission  distance. 

Section  III.  Billing  Factors 

To  the  extent  that  the  agreement 
provides  for  the  customer  to  be  billed 
for  transmission  in  excess  of  the 
Transmission  Demand  or  Total 
Transmission  Demand,  as  defined  in  the 
agreement,  at  the  Point-to-Point  Hourly 
Nonfirm  Rate,  such  transmission  service 
shall  not  contribute  to  the  Billing  Factor 
for  the  IR  rate  provided  that  the 
customer  requests  such  treatment  and 
TBL  approves  in  accordance  with  the 
prescribed  provisions  in  the  agreement. 

The  Billing  Factor  for  rates  specified 
in  section  11  shall  be  the  largest  of: 

1.  The  annual  Transmission  Demand, 
or.  if  defined  in  the  agreement,  the 
armual  Total  Transmission  Demand; 

2.  The  highest  hourly  Scheduled 
Demand  for  the  month;  or 

3.  The  Ratchet  Demand. 

■  When  the  Scheduled  Demand  or 
Ratchet  Demand  is  the  Billing  Factor, 
short-distance  POIs  shall  be  charged  the 
Base  Rate  specified  in  section  II. A  for 
the  amount  in  excess  of  Transmission 
Dememd. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS-02 
Scheduling.  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate.  Other 
Ancillary  Services  that  may  be  required 
to  support  IR  transmission  service  are 
available  under  the  ACS  rate  schedule. 

B.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II.C  of  the  GRSPs. 

C.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  D.B  of  the  GRSPs. 

D.  Delivery  Charge 

Customers  taking  service  imder  this 
rate  schedule  are  subject  to  the  Delivery 
Charge  specified  in  section  II.A.  of  the 
GRSPs. 


Schedule  NT-02    Network  Integration 
Rate 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
NT-96.  It  is  available  to  Transmission 
Customers  taking  Network  Integration 
Transmission  (NT)  Service  over  Federal 
Columbia  River  Transmission  System 
Network  and  Delivery  facilities.  Terms 
and  conditions  of  service  are  specified 
in  the  Open  Access  Transmission  Tariff. 
This  schedule  is  available  also  for 
transmission  service  of  a  similar  nature 
ordered  by  the  Federal  Energy 
Regulatory  Commission  (FERC) 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  {16  U.S.C.  §§  824j 
and  824k).  Service  under  this  schedule 
is  subject  to  TBL's  General  Rate 
Schedule  Provisions  (GRSPs). 

Section  II.  Rate 

The  monthly  charge  will  be  the  sum 
of  A  and  B. 

A.  Base  Charge 

$1,132  per  kilowatt  per  month. 

B.  Transmission  Load  Shaping  Charge 
$0,326  per  kilowatt  per  month. 

Section  III.  Billing  Factors 
A.  Base  Charge 

1.  If  no  Declared  Customer-Served 
Load  (CSL)  is  specified  in  the 
customer's  NT  Service  Agreement,  the 
monthly  Billing  Factor  for  the  Base 
Charge  specified  in  section  II.A  shall  be 
the  customer's  Network  Load  on  the 
hour  of  the  Monthly  Transmission  Peak 

Load. 

2.  If  an  amount  of  Declared  CSL  is 
specified  in  the  customer's  NT  Service 
Agreement,  the  monthly  Billing  Factor 
for  the  Base  Charge  specified  in  section 
II.A  shall  be  a  or  b: 

a.  For  the  billing  month,  if  the  sum  of 
the  Actual  CSLs  occurring  during  Heavy 
Load  Hours  (HLH)  is  greater  than  or 
equal  to  60  percent  of  the  Declared  CSL 
multiplied  by  the  number  of  HLHs  in 
the  billing  month,  the  monthly  Billing 
Factor  shall  be  the  customer's  Network 
Load  on  the  hour  of  the  Monthly 
Transmission  Peak  Load,  less  Declared 

CSL. 

b.  For  the  billing  month,  if  the  sum  of 
the  Actual  CSLs  occurring  during  HLH 
is  less  than  60  percent  of  the  Declared 
CSL  muhiplied  by  the  number  of  HLHs 
in  the  billing  month,  the  monthly 
Billing  Factor  shall  be  the  customer's 
Network  Load  on  the  hour  of  the 
Monthly  Transmission  Peak  Load.  The 
Billing  Factor  will  be  reduced  by  any 
megawatts  charged  the  NT 
Unauthorized  Increase  Charge  under 
section  IV.D.  for  the  month. 


Where: 

"Declared  Customer-Served  Load 
(CSL)"  is  the  monthly  amount  of  the 
Transmission  Customer's  Network  Load 
in  megawatts  that  the  Transmission 
Customer  elects  to  serve  on  a  firm  basis 
from  sources  internal  to  its  system  or 
over  non-Federal  transmission  facilities 
or  pursuant  to  contracts  other  than  the 
Network  Integration  Service  Agreement. 
The  customer's  Declared  CSL  is 
contractually  specified  for  each  month. 

"Actual  Customer- Served  Load 
(CSL)"  is  the  actual  hourly  amount  of 
the  Network  Load  in  megawatts  that  the 
customer  serves  on  a  firm  basis  from 
sources  internal  to  its  system  or  over 
non-Federal  transmission  facilities  or 
pursuant  to  contracts  other  than  the 
Network  Integration  Service  Agreement. 

B.  Transmission  Load  Shaping  Charge 

The  monthly  Billing  Factor  for  the 
Transmission  Load  Shaping  Charge 
specified  in  section  II. B  shall  be  the 
Network  Load  on  the  hour  of  the 
Monthly  Transmission  Peak  Load. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS 
Scheduling,  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  fi-om 
Generation  Sources  Service  Rate.  Other 
Ancillary  Services  that  are  required  to 
support  NT  transmission  service  are 
also  available  under  the  ACS  rate 
schedule. 

B.  Delivery  Charge 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Delivery 
Charge  specified  in  section  II.A  of  the 
GRSPs. 

C.  Metering  Adjustment 

At  those  Points  of  Delivery  that  do  not 
have  meters  capable  of  determining  the 
demand  on  the  hour  of  the  Monthly 
Transmission  Peak  Load,  the  Billing 
Demand  shall  be  calculated  by 
substituting  (1)  the  sum  of  the  highest 
hourly  demand  that  occurs  during  the 
billing  month  at  all  Points  of  Delivery 
multiplied  by  0.66  for  (2)  Network  Load 
on  the  hour  of  the  Monthly 
Transmission  Peak  Load. 

D.  NT  Unauthorized  Increase  Charge 
If  the  customer's  Actual  Customer- 
Served  Load  (CSL)  is  less  than  its 
Declared  CSL,  the  NT  Unauthorized 
Increase  Charge  shall  be  assessed. 

1.  Rate:  $6.79  per  kilowatt  oer  month. 

2.  Billing  Factor:  In  each  billing 
month  on  the  hoiu-  of  the  Monthly 
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Contract  Demand  (NCD)  Transmission 
Service  over  Federal  Columbia  River 
Transmission  System  (FCRTS)  Network 
and  Delivery  facilities.  Terms  and 
conditions  of  service  are  specified  in  the 
Open  Access  Transmission  Tariff.  This 
schedule  is  available  also  for 
transmission  service  of  a  similar  nature 
ordered  by  the  Federal  Energy 
Regulatory  Commission  (FERC) 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  (16  U.S.C.  §§  824j 
and  824k).  Service  under  this  schedule 
is  subject  to  TBL's  General  Rate 
Schedule  Provisions  (GRSPs). 

Section  II.  Rate 

$1,132  per  kilowatt  per  month. 

Section  III.  Billing  Factor 

The  Billing  Factor  shall  be  the  sum  of 
the  Point  of  Delivery  Transmission 
Demands. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ASC-02 
Scheduling.  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate.  Other 
Ancillary  Services  that  are  required  to 
support  NCD  Transmission  Service  are 
available  under  the  ASC  rate  schedule. 

B.  Delivery  Charge 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Delivery 
Charge  specified  in  section  II.A  of  the 
GRSPs. 

C.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II.C  of  the  GRSPs. 

D.  NCD  Unauthorized  Increase  Charge 

Customers  who  exceed  their  Point  of 
Delivery  (POD)  Transmission  Demand  at 
their  PODs  or  at  their  Network 
Resources  shall  be  subject  to  the  NCD 
Unauthorized  Increase  Charge. 

1.  Rate:  $6.79  per  kilowatt  per  month. 

2.  Billing  Factor:  The  billing  factor 
shall  be  the  higher  of  a  or  b. 

a.  POD  Unauthorized  Increase.  For 
each  hour  of  the  monthly  billing  period, 
BPA  shall  determine  the  amount  by 
which  the  Transmission  Customer 
exceeds  its  Transmission  Demands  at 
each  POD,  to  the  extent  practicable. 
BPA  shall  use  hourly  measurements 
based  on  a  10-minute  moving  average  to 
calculate  actual  demands  at  PODs 
associated  with  loads  that  are  one-way 
dynamically  scheduled.  Actual 


demands  at  all  other  PODs  will  be  based 
on  60-minute  integrated  demands  or 
transmission  schedules. 

For  each  hour,  BPA  will  sum  these 
amounts  that  exceed  Transmission 
Demands  for  all  PODs.  The  POD 
unauthorized  increase  for  the  monthly 
billing  period  shall  be  the  highest  one- 
hour  POD  sum. 

b.  Network  Resource  Unauthorized 
Increase.  For  each  hour  of  the  monthly 
billing  period,  BPA  shall  determine  the 
amount  by  which  the  sum  of  the  actual 
demands  at  Network  Resources  exceeds 
the  total  Transmission  Demand,  to  the 
extent  practicable.  BPA  shall  use  hourly 
measiuements  based  on  a  10-minute 
moving  average  to  calculate  actual 
demands  at  Network  Resoiu-ces  that  are 
one-way  dynamically  scheduled.  Actual 
demands  at  all  other  Network  Resources 
will  be  based  on  60-minute  integrated 
demands  or  transmission  schedules. 

For  each  hour,  BPA  will  determine 
the  amount  that  the  demand  at  Network 
Resources  exceeds  the  total 
Transmission  Demand.  The  Network 
Resource  unauthorized  increase  for  the 
monthly  billing  period  shall  be  the 
highest  hourly  amount. 

E.  Redispatch 

For  each  hour  that  TBL  implements 
redispatch  procedures  pursuant  to  the 
Open  Access  Transmission  Tariff,  NT 
and  NCD  Transmission  Customers  shall 
be  subject  to: 

1.  The  Redispatch  Adjustment  for 
Accepted  Bids  specified  in  section  lI.E 
ofthe  GRSPs,  and 

2.  The  Redispatch  Charge  specified  in 
section  II.F  of  the  GRSPs. 

F.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  II.B  of  the  GRSPs. 

G.  Reservation  Fee 

Customers  who  request  new  or 
increased  firm  transmission  service 
under  this  rate  schedule  and  want  to 
reserve  transmission  capacity  to 
accommodate  such  service  are  subject  to 
the  Reservation  Fee  specified  in  section 
II.G  of  the  GRSPs. 

H.  Direct  Assignment  Facilities 

TBL  shall  collect  the  capital  and 
related  costs  of  a  Direct  Assignment 
Facility  under  the  Advance  Funding 
(AF)  rate  or  the  Use-of-Facilities  (UFT) 
rate.  Other  associated  costs,  including 
but  not  limited  to  operations, 
maintenance,  and  general  plant  costs, 
also  shall  be  recovered  from  the 
Network  Contract  Demand 
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Transmission  customer  imder  an 
applicable  rate  schedule. 

I.  Incremental  Cost  Rates 

The  rates  specified  in  section  II  are 
applicable  to  service  over  available 
transmission  capacity.  Customers 
requesting  new  or  increased  firm  service 
that  would  require  TBL  to  construct 
Network  Upgrades  to  alleviate  a 
capacity  constraint  may  be  subject  to 
incremental  cost  rates  for  such  service  if 
incremental  cost  is  higher  than 
embedded  cost.  Incremental  cost  rates 
would  be  developed  piu-suant  to  section 
7(i)  of  the  Northwest  Power  Act. 

J.  Rate  Adjustment  Due  to  FERC  Order 
Under  FPA§  212 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  §  212  specified  in  section  II.D  of 
the  GRSPs. 

Schedide  FTP-OZ    Point-to-Point  Rate 

Section  I.  Availability 

This  schedule  supersedes  Schedules 
PTP-96.  RNF-96,  and  ET-96.  It  is 
available  to  Transmission  Customers 
taking  Point-to-Point  (PTP) 
Transmission  Service  over  Federal 
Columbia  River  Transmission  System 
(FCRTS)  Network  and  Delivery 
facilities.  Terms  and  conditions  of 
service  are  specified  in  the  Open  Access 
Transmission  Tariff.  This  schedule  is 
available  also  for  transmission  service  of 
a  simileir  nature  ordered  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  (16  U.S.C.  §§  824j 
and  824k).  Service  under  this  schedule 
is  subject  to  TBL's  General  Rate 
Schedule  Provisions  (GRSPs). 

Section  II.  Rate 

A.  Long-Term  Firm  Service 
$1,132  per  kilowatt  per  month. 

B.  Short-Term  Firm  and  Nonfirm 
Service 

The  charges  for  Short-Term  Firm  and 
Nonfirm  Service  shall  not  exceed: 

1 .  Daily:  For  each  reservation: 

a.  Days  1  to  5:  $0,052  per  kilowatt  per 
day. 

b.  Day  6  and  beyond:  $0,037  per 
kilowatt  per  day. 

2.  Hourly:  3.26  mills  per  kilowatthour. 

Section  III.  Billing  Factors 

A.  The  Billing  Factor  for  Long-Term 
Firm  Service,  Short-Term  Firm  Service, 
and  Daily  Nonfirm  Service  shall  be  the 
greater  of: 

1.  The  sum  of  the  Point  of  Receipt 
Transmission  Demands,  or 


2.  The  sum  of  the  Point  of  Delivery 
Transmission  Demands. 

B.  The  Billing  Factor  for  Hourly 
Nonfirm  Service  shall  be  the  monthly 
sum  of  scheduled  kilowatthours. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS-02 
Scheduling,  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate.  Other 
Ancillary  Services  that  are  required  to 
support  PTP  transmission  service  on  the 
Network  are  available  under  the  ACS 
rate  schedule. 

B.  Delivery  Charge 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Delivery 
Charge  specified  in  section  II.A  of  the 
GRSPs. 

C.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II.C  of  the  GRSPs. 

D.  Short-Distance  Discount  (SDD) 

When  a  Point  of  Receipt  (POR)  and 
Point  of  Delivery  (POD)  use  FCRTS 
facilities  for  a  distance  of  less  than  75 
circuit  miles  and  are  designated  as  being 
short  distance  in  the  PTP  Service 
Agreement,  the  monthly  Transmission 
Demands  for  the  relevant  POI  and  POD 
shall  be  adjusted,  for  the  purpose  of 
computing  the  monthly  bill  for  annual 
service,  by  the  following  factor: 
0.6  +  (0.4  X  transmission  distance/75) 

Such  adjusted  monthly  POR  and  POD 
Transmission  Demands  shall  be  used  to 
compute  the  billing  factors  in  section 
in.A.l.  to  calculate  the  monthly  bill  for 
Long-Term  Firm  PTP  service.  The  POD 
Transmission  Demand  eligible  for  the 
SDD  may  be  no  larger  than  the  POR 
Transmission  Demand.  The  distance 
used  to  calculate  the  SDD  will  be 
contractually  specified  and  based  upon 
path(s)  identified  in  power  flow  studies. 

E.  Unauthorized  Increase  Charge 

Customers  who  exceed  their 
Transmission  Demand  at  any  Point  of 
Receipt  (POR)  or  Point  of  Delivery 
(POD)  shall  be  subject  to  the 
Unauthorized  Increase  Charge. 

1.  Rate:  $6.79  per  kilowatt  per  month. 

2.  Billing  Factor:  For  each  hour  of  the 
monthly  billing  period,  BPA  shall 
determine  the  amount  by  which  the 
Transmission  Customer  exceeds  its 
Transmission  Demands  at  each  POD  and 


POR,  to  the  extent  practicable.  BPA 
shall  use  hourly  measurements  based  on 
a  10-minute  moving  average  to  calculate 
actual  demands  at  PODs  associated  with 
loads  that  are  one-way  dynamically 
scheduled  and  at  PORs  associated  with 
resources  that  are  one-way  dynamically 
scheduled.  Actual  demands  at  all  other 
PODs  and  PORs  will  be  based  on  60- 
minute  integrated  demands  or 
transmission  schedules. 

For  each  hour,  BPA  will  sum  these 
amounts  that  exceed  Transmission 
Demands:  (a)  For  all  PODs,  and  (b)  for 
all  PORs.  The  Billing  Factor  for  the 
monthly  billing  period  shall  be  the 
greater  of  the  highest  one-hour  POD  sum 
or  highest  one-hour  POR  sum. 

F.  Reservation  Fee 

Customers  who  request  new  or 
increased  firm  transmission  service 
under  this  rate  schedule  and  want  to 
reserve  transmission  capacity  to 
accommodate  such  service  are  subject  to 
the  Reservation  Fee  specified  in  section 
II.G  of  the  GRSPs. 

G.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  II.B  of  the  GRSPs. 

H.  Direct  Assigiunent  Facilities 

TBL  shall  collect  the  capital  and 
related  costs  of  a  Direct  Assigiunent 
Facility  under  the  Advance  Funding 
(AF)  rate  or  the  Use-of-Facifities  (UFT) 
rate.  Other  associated  costs,  including 
but  not  limited  to  operations, 
maintenance,  and  general  plant  costs, 
also  shall  be  recovered  bom  the  Point- 
to-Point  Customer  under  an  applicable 
rate  schedule. 

I.  Incremental  Cost  Rates 

The  rates  specified  in  section  II  are 
applicable  to  service  over  available 
transmission  capacity.  Customers 
requesting  new  or  increased  firm  service 
that  would  require  TBL  to  construct 
Network  Upgrades  to  alleviate  a 
capacity  constraint  may  be  subject  to 
incremental  cost  rates  for  such  service  if 
incremental  cost  is  higher  than 
embedded  cost.  Incremental  cost  rates 
would  be  developed  pursuant  to  section 
7(i)  of  the  Northwest  Power  Act. 

J.  Interruption  of  Daily  Nonfirm  Service 

If  Daily  Nonfirm  Service  is 
interrupted,  the  rates  charged  under 
section  II.B.l  shall  be  prorated  over  the 
total  hours  in  the  day  to  give  credit  for 
the  hours  of  such  interruption. 
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C.  Short-Term  Fi  m 
Service — South  t ) 


and  Nonfirm 
North 


The  charges  foi 
Nonfirm  Service 


Short-Term  Firm  and 
shall  not  exceed: 


1 .  Daily:  For  each  reservation: 

a.  Days  1  to  5:  $0,053  per  kilowatt  per 
day. 

b.  Day  6  and  beyond:  $0,038  per 
kilowatt  per  day. 

2.  Hourly:  3.33  mills  per  kilowatthour. 

Section  III.  Billing  Factors 

A.  The  Bilhng  Factor  for  Long-Term 
Firm  Service,  Short-Term  Firm  Service, 
and  Daily  Nonfirm  Service,  shall  be  the 
greater  of: 

1 .  The  simi  of  the  Point  of  Receipt 
Transmission  Demands,  or 

2.  The  sum  of  the  Point  of  Delivery 
Transmission  Demands.  For  Southern 
Intertie  transmission  agreements 
executed  prior  to  October  1,  1996,  the 
Billing  Factor  shall  be  as  specified  in 
the  agreement. 

B.  The  Billing  Factor  for  Hourly 
Nonfirm  Service  shall  be  the  monthly 
sum  of  scheduled  kilowatthours. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS-02 
Scheduling,  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate.  Other 
Ancillary  Services  that  are  required  to 
support  PTP  Transmission  Service  on 
the  Southern  Intertie  are  available  under 
the  ACS  rate  schedule. 

B.  Interruption  of  Daily  Nonfirm  Service 

If  Daily  Nonfirm  Service  is 
interrupted,  the  rates  charged  under 
sections  II.B.l.  emd  II.C.l.  shall  be 
prorated  over  the  total  hours  in  the  day 
to  give  credit  for  the  hours  of  such 
interruption. 

C.  Reservation  Fee 

Customers  who  request  new  or 
increased  firm  transmission  service 
under  this  rate  schedule  and  want  to 
reserve  transmission  capacity  to 
accommodate  such  service  will  be 
subject  to  the  Reservation  Fee  specified 
in  section  II.G  of  the  GRSPs. 

D.  Power  Factor  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Power 
Factor  Penalty  Charge  specified  in 
section  II.C  of  the  GRSPs 

E.  Unauthorized  Increase  Charge 

Customers  who  exceed  their 
Transmission  Demand  at  any  Point  of 
Receipt  (FOR)  or  Point  of  Delivery 
(POD)  shall  be  subject  to  the 
Unauthorized  Increase  Charge. 

1.  Rate:  $6.79  per  kilowatt  per  month. 


2.  Billing  Factor:  For  each  hour  of  the 
monthly  billing  period,  BPA  shall 
determine  the  amount  by  which  the 
Transmission  Customer  exceeds  its 
Transmission  Demands  at  each  POD  and 
POR,  to  the  extent  practicable.  BPA 
shall  use  hourly  measurements  based  on 
a  10-minute  moving  average  to  calculate 
actual  demands  at  PODs  associated  with 
loads  that  are  one-way  dynamically 
scheduled  and  at  PORs  associated  with 
resources  that  are  one-way  dynamically 
scheduled.  Actual  demands  at  all  other 
PODs  and  PORs  will  be  based  on  60- 
minute  integrated  demands  or 
transmission  schedules. 

For  each  hour,  BPA  will  sum  these 
amounts  that  exceed  Transmission 
Demands:  (a)  For  all  PODs,  and  (b)  for 
all  PORs.  The  Billing  Factor  for  the 
monthly  billing  period  shall  be  the 
greater  of  the  highest  one-hour  POD  sum 
or  highest  one-hour  POR  sum. 

F.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  II.B  of  the  GRSPs. 

G.  Direct  Assigimient  Facilities 

TBL  shall  collect  the  capital  and 
related  costs  of  a  Direct  Assignment 
Facility  under  the  Advance  Funding 
(AF)  rate  or  the  Use-of-Facilities  (UFT) 
rate.  Other  associated  costs,  including 
but  not  limited  to  operations, 
maintenance,  and  general  plant  costs, 
also  shall  be  recovered  from  the 
Transmission  Customer  under  an 
applicable  rate  schedule. 

H.  Incremental  Cost  Rates 

The  rates  specified  in  section  II  are 
applicable  to  service  over  available 
transmission  capacity.  Customers 
requesting  new  or  increased  firm  service 
that  would  require  TBL  to  construct 
new  facilities  or  upgrades  to  alleviate  a 
capacity  constraint  may  be  subject  to 
incremental  cost  rates  for  such  service  if 
incremental  cost  is  higher  than 
embedded  cost.  Incremental  cost  rates 
would  be  developed  pursuant  to  section 
7(i)  of  the  Northwest  Power  Act. 

I.  Rate  Adjustment  Due  to  FERC  Order 
Under  FPA§  212 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  §  212  specified  in  section  II.D  of    • 
the  GRSPs. 


Schedule  IM-02 
Rate 


Montana  Intertie 


Section  I.  Availability 

This  schedule  supersedes  Schedule 
IM-96.  It  is  available  to  Transmission 
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Customers  taking  Point-to-Point  (FTP) 
Transmission  Service  on  BPA's  share  of 
Montana  Intertie  transmission  capacity. 
Tenns  and  conditions  of  service  are 
specified  in  the  Open  Access 
Transmission  Tariff.  This  schedule  is 
available  also  for  transmission  service  of 
a  similar  nature  ordered  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  (16  U.S.C.  §§  824j 
and  824k).  Service  under  this  schedule 
is  subject  to  TBL's  General  Rate 
Schedule  Provisions  (GRSPs). 

Section  II.  Rate 

A.  Long-Term  Firm  Service 
$1,239  per  kilowatt  per  month. 

B.  Short-Term  Firm  and  Nonfirm 
Service 

The  charges  for  Short-Term  Firm  and 
Nonfirm  Service  shall  not  exceed: 

1.  Daily:  For  each  reservation: 

a.  Days  1  to  5:  $0,057  per  kilowatt  per 
day. 

b.  Day  6  and  beyond:  $0,041  per 
kilowatt  per  day. 

2.  Hourly:  3.56  mills  per  kilowatthour. 

Section  III.  Billing  Factors 

A.  The  Billing  Facto?  for  Long-Term 
Firm  Service,  Short-Term  Firm  Service, 
and  Daily  Nonfirm  Service  shall  be  the 
greater  of: 

1.  the  sum  of  the  Point  of  Receipt 
Transmission  Demands,  or 

2.  the  sum  of  the  Point  of  Delivery 
Transmission  Demand. 

B.  The  Billing  Factor  for  Hourly 
Nonfirm  Service  shall  be  the  monthly 
sum  of  scheduled  kilowatthours. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  ACS-02 
Scheduling,  System  Control  and 
Dispatch  Service  Rate  and  the  Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service  Rate.  Other 
Ancillary  Services  that  are  required  to 
support  PTP  Transmission  Service  on 
the  Montana  Intertie  are  available  under 
the  ACS  rate  schedule. 

B.  Unauthorized  Increase  Charge 

Customers  who  exceed  their 
Transmission  Demand  at  any  Point  of 
Receipt  (POR)  or  Point  of  Delivery 
(POD)  shall  be  subject  to  the 
Unauthorized  Increase  Charge. 

1.  Rate:  $6.79  per  kilowatt  per  month. 

2.  Billing  Factor:  For  each  hour  of  the 
monthly  billing  period,  TBL  shall 
determine  the  amount  by  which  the 
Transmission  Customer  exceeds  its 


Transmission  Demands  at  each  POD  and 
POR,  to  the  extent  practicable.  TBL  shall 
use  hourly  measurements  based  on  a  10- 
minute  moving  average  to  calculate 
actual  demands  at  PODs  associated  with 
loads  that  are  one-way  dynamically 
scheduled  and  at  PORs  associated  with 
resources  that  are  one-way  dynamically 
scheduled.  Actual  demands  at  all  other 
PODs  and  PORs  will  be  based  on  60- 
minute  integrated  demands  or 
transmission  schedules. 

For  each  hour,  TBL  will  sum  these 
amounts  that  exceed  Transmission 
Demands:  a)  for  all  PODs,  and  b)  for  all 
PORs.  The  Billing  Factor  for  the 
monthly  billing  period  shall  be  the 
greater  of  the  highest  one-hour  POD  sum 
or  highest  one-houj  POR  sum. 

C.  Interruption  of  Daily  Nonfirm  Service 

If  Daily  Nonfirm  Service  is 
interrupted,  the  rates  charged  under 
section  II.B.l.  shall  be  prorated  over  the 
total  hours  in  the  day  to  give  credit  for 
the  hours  of  such  interruption. 

D.  Reservation  Fee 

Customers  who  request  new  or 
increased  firm  transmission  service 
under  this  rate  schedule  and  want  to 
reserve  transmission  capacity  to 
accommodate  such  service  will  be 
subject  to  the  Reservation  Fee  specified 
in  section  II.G  of  the  GRSPs. 

E.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  Charge  specified  in 
section  II.B  of  the  GRSPs. 

F.  Direct  Assignment  Facilities 

TBL  shall  collect  the  capital  and 
related  costs  of  a  Direct  Assignment 
Facility  under  the  Advance  Funding 
(AF)  rate  or  the  Use-of-Facilities  (UFT) 
rate.  Other  associated  costs,  including 
but  not  limited  to  operations, 
maintenance,  and  general  plant  costs, 
also  shall  be  recovered  from  the 
Transmission  Customer  under  an 
applicable  rate  schedule. 

G.  Incremental  Cost  Rates 

The  rates  specified  in  section  II  are 
applicable  to  service  over  available 
transmission  capacity.  Customers 
requesting  new  or  increased  firm  service 
that  would  require  TBL  to  construct 
new  facilities  or  upgrades  to  alleviate  a 
capacity  constraint  may  be  subject  to 
incremental  cost  rates  for  such  service  if 
incremental  cost  is  higher  than 
embedded  cost.  Incremental  cost  rates 
would  be  developed  pursuant  to  section 
7(i)  of  the  Northwest  Power  Act. 


H.  Rate  Adjustment  Due  to  FERC  Order 
Under  EPA  §212 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  §  212  specified  in  section  II. D  of 
the  GRSPs. 

Schedule  UFT-OZ    Use-of-Facilities 
Transmission  Rate 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
UFT-96  unless  otherwise  provided  in 
the  agreement,  and  is  available  for  firm 
transmission  over  specified  Federal 
Columbia  River  Transmission  System 
(FCRTS)  facilities.  Service  under  this 
schedule  is  subject  to  TBL's  General 
Rate  Schedule  Provisions  (GRSPs). 

Section  II.  Rate 

The  monthly  charge  per  kilowatt  of 
Transmission  Demand  specified  in  the 
agreement  shall  be  one-twelfth  of  the 
annual  cost  of  capacity  of  the  specified 
facilities  divided  by  the  sum  of 
Transmission  Demands  (in  kilowatts) 
using  such  facilities.  Such  annual  cost 
shall  be  determined  in  accordance  with 
section  HI. 

Section  HI.  Determination  of 
Transmission  Rate 

A.  From  time  to  time,  but  not  more 
often  than  once  a  year,  TBL  shall 
determine  the  following  data  for  the 
facilities  which  have  been  constructed 
or  otherwise  acquired  by  TBL  and 
which  are  used  to  transmit  electric 
power: 

1 .  The  annual  cost  of  the  specified 
FCRTS  facilities,  as  determined  ft-om  the 
capital  cost  of  such  facilities  and  annual 
cost  ratios  developed  from  the  Federal 
Columbia  River  Power  System  financial 
statement,  including  interest  and 
amortization,  operation  and 
maintenance,  administrative  and 
general,  and  general  plant  costs. 

The  annual  cost  per  kilowatt  of 
facilities  listed  in  the  agreement,  which 
are  owned  by  another  entity,  and  used 
by  TBL  for  making  deliveries  to  the 
transferee,  shall  be  determined  from  the 
costs  specified  in  the  agreement 
between  TBL  and  such  other  entity. 

2.  The  yearly  noncoincident  peak 
demands  of  all  users  of  such  facilities  or 
other  reasonable  measurement  of  the 
facilities'  peak  use. 

B.  The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  one-twelfth  of 
the  sum  of  the  annual  cost  of  the  FCRTS 
facilities  used  divided  by  the  sum  of 
Transmission  Demands.  The  annual  cost 
per  kilowatt  of  Transmission  Demand 
for  a  facility  constructed  or  otherwise 
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acquired  by  TB 
accordance  witl 
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shall  be  determined  in 
the  following  formula: 


cost  of  such  facility  as 
in  accordance  with  A.l. 


Where: 

A  =  The  annual 

determinec  i 

above. 
D  =  The  sum  of  the  yearly 

noncoincid  3nt  demands  on  the 

facility  as  determined  in  accordance 

with  A. 2.  a  >ove. 

1.  For  facilitif  s  used  solely  by  one 
customer.  TBL  i  nay  charge  a  monthly 
amount  equal  t(  the  annual  cost  of  such 
sole-use  faciliti  ss,  determined  in 
accordance  wit|i  section  III.A.l,  divided 
by  12. 

2.  For  faciliti(  is  used  by  more  than  one 
customer,  TBL  nay  charge  a  monthly 
amount  equal  t(  •  the  aimual  cost  of  such 
facilities  prorat  sd  based  on  relative  use 
of  the  facilities,  divided  by  12. 

Section  IV.  Detirmination  of  Billing 
Factor 


Unless 
agreement,  the 
determining  th<  i 
Factor  shall  be 

A.  The 
kilowatts  speci 

B.  The  high 
Scheduled 

C.  The  Ratchtt 


othen^ise  stated  in  the 
actor  to  be  used  in 
kilowatts  of  Billing 
he  largest  of: 
Transhiission  Demand  in 
ied  in  the  agreement; 
hourly  Measured  or 
Derdand  for  the  month;  or 
Demand. 


16!  t 


Section  V.  Adji  stments,  Charges,  and 
Other  Rate  Profisions 


A.  Ancillary  Slices 

Ancillary 
support  UFT 
available  undei 


a"e : 


Customers  ta^ng 
rate  schedule 
Factor  Penalty 
section  II.C  of 


lie  I 

Schedule  AF-q2 
Rate 


Section  I.  Avai, 


avail 


ail 


This  schedule 
AF-96  and  is 
who  execute 
for  TBL  to  collect 
costs  through 
Bnancial  arran 
BPA-owned  Fqderal 
Transmission 
used  for: 

A.  Interconnlection 
resources  and 


ser  /ices 


that  are  required  to 
transmission  service  are 
the  ACS  rate  schedule. 


B.  Power  FactoJ-  Penalty  Charge 

service  under  this 
subject  to  the  Power 
Ilharge  specified  in 
GRSPs. 


Advance  Funding 


abilitv 


supersedes  Schedule 
liable  to  customers 
agreement  that  provides 
capital  and  related 
^vance  funding  or  other 
;ement  for  specified 
Columbia  River 
!  lystem  (FCRTS)  facilities 

or  integration  of 
oads  to  the  FCRTS; 


A 
D 


B.  Upgrades,  replacements,  or 
reinforcements  of  the  FCRTS  for 
transmission  service;  or 

C.  Other  transmission  service 
arrangements,  as  determined  by  TBL. 

Service  under  this  schedule  is  subject 
to  TBL's  General  Rate  Schedule 
Provisions  (GRSPs). 

Section  II.  Rate 

The  charge  is  the  sum  of  the  actual 
capital  and  related  costs  for  specified 
FCRTS  facilities,  as  provided  in  the 
agreement.  Such  actual  capital  and 
related  costs  include,  but  are  not  limited 
to,  costs  of  design,  materials, 
construction,  overhead,  spare  parts,  and 
all  incidental  costs  necessary  to  provide 
service  as  identified  in  the  agreement. 

Section  HI.  Payment 

A.  Advance  Payment 

Payment  to  TBL  shall  be  specified  in 
the  agreement  as  either: 

1.  A  lump  sum  advance  payment; 

2.  Advance  payments  pursuant  to  a 
schedule  of  progress  payments;  or 

3.  Other  payment  arrangement,  as 
determined  by  TBL. 

Such  advance  payment  or  payments 
shall  be  based  on  an  estimate  of  the 
capital  jmd  related  costs  for  the 
specified  FCRTS  facilities  as  provided 
in  the  agreement. 

B.  Adjustment  to  Advance  Payment 

TBL  shall  determine  the  actual  capital 
and  related  costs  of  the  specified  FCRTS 
facilities  as  soon  as  practicable  after  the 
date  of  commercial  operation,  as 
determined  by  TBL.  The  customer  will 
either  receive  a  refund  from  TBL  or  be 
billed  for  additional  payment  for  the 
difference  between  the  advance 
payment  and  the  actual  capital  and 
related  costs. 

Schedule  TGT-02     Townsend-Garrison 
Transmission  Rate 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
TGT-96  and  is  available  to  Companies 
that  are  parties  to  the  Montana  Intertie 
Agreement  (Contract  No.  DE-MS79- 
81BP90210.  as  amended)  which 
provides  for  firm  transmission  over 
TBL's  section  (Garrison  to  Townsend)  of 
the  Montana  Intertie.  Service  under  this 
schedule  is  subject  to  TBL's  General 
Rate  Schedule  Provisions  (GRSPs). 


Section  II.  Rate 

The  monthly  charge  shall  be  one- 
twelfth  of  the  sum  of  the  annual  charges 
listed  below,  as  applicable  and  as 
specified  in  the  agreements  for  firm 
transmission.  The  Townsend-Garrison 
500-kV  lines  and  associated  terminal, 
line  compensation,  and  communication 
facilities  are  a  separately  identified 
portion  of  the  Federal  Transmission 
System.  Aimual  revenues  plus  credits 
for  government  use  should  equal  annual 
costs  of  the  facilities,  but  in  any  given 
year  there  may  be  either  a  surplus  or  a 
deficit.  Such  surpluses  or  deficits  for 
any  year  shall  be  accounted  for  in  the 
computation  of  annual  costs  for 
succeeding  years.  Revenue  requirements 
for  firm  transmission  use  will  be 
decreased  by  any  revenues  received 
from  nonfirm  use  and  credits  for  all 
government  use.  The  general 
methodology  for  determining  the  firm 
rate  is  to  divide  the  revenue 
requirement  by  the  total  firm  capacity 
requirements.  Therefore,  the  higher  the 
total  capacity  requirements,  the  lower 
will  be  the  unit  rate. 

If  the  government  provides  firm 
transmission  service  in  its  section  of  the 
Montana  (Eastern)  Intertie  in  exchange 
for  firm  transmission  service  in  a 
customer's  section  of  the  Montana 
Intertie,  the  payment  by  the  government 
for  such  transmission  services  provided 
by  such  customer  will  be  made  in  the 
form  of  a  credit  in  the  calculation  of  the 
Intertie  Charge  for  such  customer. 
During  an  estimated  1-to  3-year  period 
following  the  commercial  operation  of 
the  third  generating  unit  at  the  Colstrip 
Thermal  Generating  Plant  at  Colstrip, 
Montana,  the  capability  of  the  Federal 
Transmission  System  west  of  Garrison 
Substation  may  be  different  fi-om  the 
long-term  situation.  It  may  not  be 
possible  to  complete  the  extension  of 
the  500-kV  portion  of  the  Federal 
Transmission  System  to  Garrison  by 
such  commercial  operation  date.  In  such 
event,  the  500/230  kV  transformer  will 
be  an  essential  extension  of  the 
Townsend-Garrison  Intertie  facilities, 
and  the  annual  costs  of  such  transformer 
will  be  included  in  the  calculation  of 
the  Intertie  Charge. 

However,  starting  1  month  after 
extension  to  Garrison  of  the  500-kV 
portion  of  the  Federal  Transmission 
System,  the  annual  costs  of  such 
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transformer  will  no  longer  be  included 
in  the  calculation  of  the  Intertie  Charge. 

A.  Nonfirm  Transmission  Charge 

This  charge  will  be  filed  as  a  separate 
rate  schedule,  the  Eastern  Intertie  (IE) 
rate,  and  revenues  received  thereunder 
will  reduce  the  amount  of  revenue  to  be 
collected  under  the  Intertie  Charge 
below. 

B.  Intertie  Charge  for  Firm 
Transmission  Service 

Intertie  Charge  =  [((TAC/12)-NFR)  x 
(CR-EC)]  TCR 

Section  III.  Definitions 

A.  TAC  =  Total  Annual  Costs  of 
facilities  associated  with  the  Townsend- 
Garrison  500-kV  Transmission  line 
including  terminals,  and  prior  to 
extension  of  the  500-kV  portion  of  the 
Federal  Transmission  System  to 
Garrison,  the  500/230  kV  transformer  at 
Garrison.  Such  annual  costs  are  the  total 
of:  (1)  Interest  and  amortization  of 
associated  Federal  investment  and  the 
appropriate  allocation  of  general  plant 
costs;  (2)  operation  and  maintenance 
costs;  (3)  allowance  for  BPA's  general 
administrative  costs  which  are 
appropriately  allocable  to  such 
facilities,  and  (4)  payments  made 
pursuant  to  section  7(m)  of  Public  Law 
96-501  with  respect  to  these  facilities. 
Total  Armual  Costs  shall  be  adjusted  to 
reflect  reductions  to  unpaid  total  costs 
as  a  result  of  any  amounts  received, 
under  agreements  for  firm  transmission 
service  over  the  Montana  Intertie,  by  the 
government  on  account  of  any  reduction 
in  Transmission  Demand,  termination 
or  partial  termination  of  any  such 
agreement  or  otherwise  to  compensate 
BPA  for  the  unamortized  investment, 
annual  cost,  removal,  salvage,  or  other 
cost  related  to  such  facilities. 

B.  NFR  =  Nonfirm  Revenues,  which 
are  equal  to:  (1)  The  product  of  the 
Nonfirm  Transmission  Charge  described 
in  11(A)  above,  and  the  total  nonfirm 
energy  transmitted  over  the  Townsend- 
Garrison  line  segment  under  such 
charge  for  such  month;  plus  (2)  the 
product  of  the  Nonfirm  Transmission 
Charge  and  the  total  nonfirm  energy 
transmitted  in  either  direction  by  the 
Government  over  the  Townsend- 
Garrison  line  segment  for  such  month. 

C.  CR  =  Capacity  Requirement  of  a 
customer  on  the  Townsend-Garrison 
500-kV  transmission  facilities  as 
specified  in  its  firm  transmission 
agreement. 

D.  TCR  =  Total  Capacity  Requirement 
on  the  Townsend-Garrison  500-kV 
transmission  facilities  as  calculated  by 
adding  (1)  the  sum  of  all  Capacity 
Requirements  (CR)  specified  in 


transmission  agreements  described  in 
section  I;  and  (2)  the  Government's  firm 
capacity  requirement.  The 
Government's  firm  capacity  requirement 
shall  be  no  less  than  the  total  of  the 
amounts,  if  any,  specified  in  firm 
transmission  agreements  for  use  of  the 
Montana  Intertie. 

E.  EC  =  Exchange  Credit  for  each 
customer  which  is  the  product  of:  (1) 
the  ratio  of  investment  in  the 
Townsend-Broadview  50Q-kV 
transmission  line  to  the  investment  in 
the  Tov^msend-Garrison  500-kV 
transmission  line;  and  (2)  the  capacity 
which  the  Government  obtains  in  the 
Townsend-Broadview  500-kV 
transmission  line  through  exchange 
with  such  customer.  If  no  exchange  is  in 
effect  with  a  customer,  the  value  of  EC 
for  such  customer  shall  be  zero. 

Schedule  IE-02     Eastern  Intertie  Rate 

Section  I.  Availability 

This  schedule  supersedes  IE-96  and 
is  available  to  Companies  that  are 
parties  to  the  Montana  Intertie 
Agreement  (Contract  No.  DE-MS79- 
81BP90210,  as  amended),  for  nonfirm 
transmission  service  on  the  portion  of 
Eastern  Intertie  capacity  above  TBL's 
firm  transmission  rights.  Service  under 
this  schedule  is  subject  to  TBL's  General 
Rate  Schedule  Provisions  (GRSPs). 

Section  II.  Rate 

The  charge  shall  not  exceed  1.38  mills 
per  kilowatthour. 

Section  III.  Billing  Factors 

The  Billing  Factor  shall  be  the 
monthly  sum  of  the  scheduled 
kilowatthours,  unless  otherwise 
specified  in  the  agreement. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Ancillary  Services 

Ancillary  services  that  may  be 
required  to  support  IE  transmission 
service  are  available  under  the  ACS  rate 
schedule. 

B.  Failure  To  Comply  Penalty 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Failure 
to  Comply  Penalty  specified  in  section 
II.B  of  the  GRSPs.' 

Schedule  ACS-02    Ancillary  Services 
and  Control  Area  Services  Rate 

Section  I.  Availability 

This  schedule  supersedes  Schedule 
APS-96.  It  is  available  to  all 
Transmission  Customers  taking  service 
under  the  Open  Access  Transmission 
Tariff  and  other  contractual 
arrangements.  This  schedule  is  available 


also  for  transmission  service  of  a  similar 
nature  ordered  by  the  Federal  Energy 
Regulatory  Commission  (FERC) 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  (16  U.S.C.  824j  and 
824k).  Service  under  this  schedule  is 
subject  to  TBL's  General  Rate  Schedule 
Provisions  (GRSPs). 

Ancillary  Services  are  needed  with 
transmission  service  to  maintain 
reliability  within  and  among  the  Control 
Areas  affected  by  the  transmission 
service.  The  Transmission  Provider  is 
required  to  provide,  and  the 
Transmission  Customer  is  required  to 
purchase,  the  following  Ancillary 
Services:  (a)  Scheduling,  System  Control 
and  Dispatch,  and  (b)  Reactive  Supply 
and  Voltage  Control  from  Generation 
Sources. 

The  Transmission  Provider  is 
required  to  offer  to  provide  the 
following  Ancillary  Services  to 
Transmission  Customers  serving  load  or 
integrating  generation  within  the 
Transmission  Provider's  Control  Area: 

(a)  Regulation  and  Frequency  Response, 

(b)  Energy  Imbalance,  (c)  Operating 
Reserve — Spinning,  and  (d)  Operating 
Reserve — Supplemental.  The 
Transmission  Customer  serving  load  or 
integrating  generation  within  the 
Transmission  Provider's  Control  Area  is 
required  to  acquire  these  Ancillary 
Services,  whether  from  the 
Transmission  Provider,  from  a  third 
party,  or  by  self-supply.  The 
Transmission  Customer  may  not  decline 
the  Transmission  Provider's  offer  of 
Ancillary  Services  unless  it 
demonstrates  that  it  has  acquired  the 
Ancillary  Services  from  another  source 
in  a  manner  that  is  technically 
achievable,  which  conforms  to  the 
criteria  and  standards  established  by  the 
Transmission  Provider  for  the  provision 
of  the  specific  Ancillary  Services 
including  the  relevant  North  American 
Electric  Reliability  Council  (NERC), 
Western  Systems  Coordinating  Council 
(WSCC)  and  Northwest  Power  Pool 
(NWPP),  criteria.  Any  such  self-supply 
or  third-party  supply  arrangements  shall 
be  specified  in  the  Transmission 
Customer's  Service  Agreement. 

Ancillary  Service  rates  available 
under  this  rate  schedule  are: 

1.  Scheduling,  System  Control,  and 
Dispatch  Service. 

2.  Reactive  Supply  and  Voltage 
Control  from  Generation  Sources 
Service. 

3.  Regulation  and  Frequency 
Response  Service. 

4.  Energy  Imbalance  Service. 

5.  Operating  Reserve — Spinning 
Reser\'e  Service. 

6.  Operating  Reserve — Supplemental 
Reserve  Ser\'ice. 


14116 


resou  rces 


Control  Area 
meet  the  Reliab 
party  with 
Control  Area.  A 
satisfying  all  of 
Obligations  throfigh 
self-provision  o 
must  purchase 
meet  its  Reli 
Area  Services 
parties  with 
BPA  Control 
Obligations,  but 
transmission  a 
Rehability  Oblidat 
loads  in  the  BP/ 
determined 
applicable  NERCi 
criteria. 

Control  Area 
under  this  rate 

1.  Load  Regulat 
Response  Servic  i 

2.  Generation 

3.  Operating 
Reserve  Service 

4.  Operating 
Reserve  Service 


3ervices  are  available  to 
ity  Obligations  of  a 

or  loads  in  the  BPA 
jarty  that  is  not 
ts  Reliability 

the  purchase  or 
if  Ancillary  Services 
Qontrol  Area  Services  to 
Obligations.  Control 
also  available  to 

or  loads  in  the 
that  have  Reliability 
do  not  have  a 

with  BPA. 
ions  for  resources  or 
Control  Area  shall  be 

with  the 
WSCC,  and  NWPP 


iabil  ty 

ar; 
resc  urces 
Ar<  a 

jtd 

gijeement 


con!  istent 


i  lervice  rates  available 
schedule  are: 

ion  and  Frequency 

mbalance  Service, 
rteserve — Spinning 

F  eserve — Supplemental 


Section  II.  And  lary  Service  Rates 

A.  Scheduling, !  iystem  Control  and 
Dispatch  Servic  s 


The  rates 
Transmission 
Scheduling 
Dispatch  Servic ! 
apply  to  both 
transmission 
on  the  Network 
Intertie.  and  on 
each  charged 
System  Control 

l.Rate: 

a.  Long 
The  rate  shall 

kilowatt  per 

b.  Short  Term 
Service. 

The  rates  for 
Nonfirm  Service 

(1)  Daily:  For 
Days  1  throuj  h 

per  day. 

Day  6  and 
per  day. 

(2)  Hourly:  0 
kilowatthour. 

2.  Billing 
Customers  taki 
Transmission 
rates), 

Transmission 
Integration  of 
rate),  the  Billi 
Demand.  Transkn 
Network,  on  th 
on  the  Montani 
charged  separa 


Federal  Register /Vol.  65,  No.  51 /Wednesday,  March  15,  2000/Notices 


beldw  apply  to 

Ci  istomers  taking 
Sys  tem  Control  and 

from  TBL.  These  rates 
fii  m  and  non-firm 
transactions.  Transmission 
on  the  Southern 
the  Montema  Intertie  are 
se  larately  for  Scheduling, 
ind  Dispatch  Service. 


Term  [Firm  Service. 

not  exceed  $0,170  per 
mt^ith. 

Firm  and  Nonfirm 

Jhort-Term  Firm  and 
shall  not  exceed: 
each  reservation: 
5  $0,008  per  kilowatt 

be;  rond  $0,005  per  kilowatt 

19  mills  per 


Fadtors:  For  Transmission 
1  »g  Point-to-Point 

ice  (PTP,  IS,  and  IM 
Network!  Contract  Demand 

S  ervice  (NCD  rate),  and 
I^sources  service  (IR 
Factor  is  Transmission 
ission  Demands  on  the 
Southern  Intertie,  emd 
Intertie  are  each 
ely. 


in? 


For  Transmission  Customers  taking 
Network  Integration  Transmission 
Service,  the  Billing  Factor  shall  equal 
the  NT  Base  Charge  Billing  Factor 
determined  pursuant  to  section  III.A  of 
the  Network  Integration  Rate  Schedule 
{NT-02). 

B.  Reactive  Supply  and  Vohage  Control 
From  Generation  Sources  Service 

The  rates  below  apply  to 
Transmission  Customers  taking  Reactive 
Supply  and  Voltage  Control  fi-om 
Generation  Sources  Service  from  TBL. 
These  rates  apply  to  both  firm  and  non- 
firm  transmission  transactions. 
Transmission  on  the  Network,  on  the 
Southern  Intertie,  and  on  the  Montana 
Intertie  are  each  charged  separately  for 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service. 

1.  Rate:  a.  Long  Term  Firm  Service. 
The  rate  shall  not  exceed  $0,080  per 

kilowatt  per  month. 

b.  Short  Term  Firm  and  Nonfirm 
Service. 

The  rates  for  Short-Term  Firm  and 
Nonfirm  Service  shall  not  exceed: 

(1)  Daily:  For  each  reservation: 
Days  1  through  5:  $0,004  per  kilowatt 

per  day. 

Day  6  and  beyond:  $0,003  per 
kilowatt  per  day. 

(2)  Hourly:  0.23  mills  per  kilowatt  per 
hour. 

2.  Billing  Factors:  a.  For  Transmission 
Customers  taking  Point-to-Point 
Transmission  Service  {PTP,  IS,  and  IM 
rates).  Network  Contract  Demand 
Transmission  Service  (NCD  rate),  and 
Integration  of  Resources  service  (IR 
rate),  the  Billing  Factor  is  Transmission 
Demand.  Transmission  Demands  on  the 
Network,  on  the  Southern  Intertie,  and 
on  the  Montana  Intertie  are  each 
charged  separately. 

For  Transmission  Customers  taking 
Network  Integration  Transmission 
Service,  the  Billing  Factor  shall  equal 
the  NT  Base  Charge  Billing  Factor 
determined  pursuant  to  section  III.A  of 
the  Network  Integration  Rate  Schedule 
(NT-02). 

b.  The  Billing  Factor  in  section  2. a. 
above  may  be  reduced  as  specified  in 
the  Transmission  Customer's  Service 
Agreement  to  the  extent  the 
Transmission  Customer  demonstrates  to 
TBL's  satisfaction  that  it  can  self- 
provide  Reactive  Supply  and  Voltage 
Control  fi-om  Generation  Sources 
Service. 

C.  Regulation  and  Frequency  Response 
Service 

The  rate  below  for  Regulation  and 
Frequency  Response  Service  applies  to 
Transmission  Customers  serving  loads 
in  the  BPA  Control  Area.  Regulation  and 


Frequency  Response  Service  provides 
the  generation  capability  to  follow  the 
moment-to-moment  variations  of  loads 
in  the  BPA  Control  Area  and  maintain 
the  power  system  frequency  at  60  Hz  in 
conformance  with  NERC  and  WSCC 
reliability  standards. 

1.  Rate:  The  rate  shall  not  exceed  0.30 
mills  per  kilowatthour. 

2.  Billing  Factor:  The  Billing  Factor  is 
the  customer's  total  load  in  the  BPA 
Control  Area,  in  kilowatthours. 

D.  Energy  Imbalance  Service 

The  rates  below  apply  to 
Transmission  Customers  taking  Energy 
Imbalance  Service  from  TBL.  Energy 
Imbalance  Service  is  taken  when  there 
is  a  difference  between  scheduled  and 
actual  energy  delivered  to  a  load  in  the 
BPA  Control  Area  during  a  schedule 
hour.  The  rates  for  this  service  differ 
depending  upon  whether  the  Energy 
Imbalance  occurs  within  the  Energy 
Imbalance  Deviation  Band  or  outside 
the  Energy  Imbalance  Deviation  Band. 
The  Energy  Imbalance  Deviation  Band  is 
+  or- 1.5%  of  the  schedule  amount  of 
energy  or  2  MW,  whichever  is  larger 
(absolute  value). 

1.  Rate:  a.  For  Energy  Imbalance 
Within  the  Energy  Imbalance  Deviation 
Band. 

TBL  will  maintain  a  deviation 
account  showing  the  net  Energy 
Imbalance  (the  sum  of  positive  and 
negative  deviations  from  schedule  for 
each  hour).  Return  energy  must  be 
scheduled  to  bring  the  deviation 
account  balance  to  zero  each  month. 
TBL  will  designate  the  hours  and 
amounts  of  return  energy  for  each  hoiu- 
that  will  be  scheduled.  The  customer 
shall  make  the  arrangements  and  submit 
the  schedule  for  the  balancing 
transaction. 

b.  For  Energy  Imbalance  Outside  the 
Energy  Imbalance  Deviation  Band. 

(1)  When  energy  taken  in  a  schedule 
hour  by  the  Transmission  Customer 
exceeds  the  energy  scheduled,  the 
charge  will  be  the  greater  of  (i)  BPA's 
incremental  cost  plus  10%,  or  (ii)  100 
mills  per  kilowatthour. 

BPA's  incremental  cost  will  be  based 
on  an  hourly  energy  index  in  the  PNW, 
if  one  exists.  If  one  does  not  exist,  an 
alternative  index  will  be  used  based  on: 
the  Dow-Jones  Mid-Columbia,  California 
PX,  or  NYMEX  Mid-Columbia  index 
prices.  On  September  30  of  each  year, 
TBL  will  post  on  the  OASIS  the  index 
to  be  used  for  the  ensuing  fiscal  year. 

(2)  When  energy  taken  by  the 
Transmission  Customer  is  less  than  the 
scheduled  amount,  a  credit  equal  to 
90%  of  BPA's  decremental  cost  may  be 
given  for  deviations. 
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2.  Billing  Factors:  For  each  hour  an 
Energy  Imbalance  occurs,  the  Billing 
Factor  for  the  rates  specified  in  section 
l.b..  Energy  Imbalance  Outside  the 
Energy  Imbalance  Deviation  Band,  is: 

a.  the  amount  of  energy  that  the 
Transmission  Customer  takes,  in 
kilowatthours,  in  excess  of  the  Energy 
Imbalance  Deviation  Band,  or 

b.  the  Transmission  Customer's 
qualifying  energy  difference,  in 
kilowatthours,  between  the  energy  taken 
and  the  lower  limit  of  the  Energy 
Imbalance  Deviation  Band  (a  negative 
balance). 

No  credit  will  be  given  for  an  energy 
difference  if:  (a)  The  imbalance  was  an 
Intentional  Deviation  (as  determined  by 
TBL);  or  (b)  the  Federal  System  was  in 
a  Spill  Condition  at  any  time  during  the 
month. 

E.  Operating  Reserve — Spinning  Reserve 
Service 

The  rates  below  apply  to 
Transmission  Customers  taking 
Operating  Reserve — Spinning  Reserve 
Service  from  TBL.  Spinning  Reserve 
Service  is  needed  to  serve  load 
immediately  in  the  event  of  a  system 
contingency.  For  a  Transmission 
Customer's  load  served  by  generation 
located  in  the  BPA  Control  Area,  the 
Transmission  Customer's  Spinning 
Reserve  Requirement  sheJl  be 
determined  consistent  with  applicable 
NERC,  WSCC  and  NWPP  standards. 

l.Rate: 

a.  The  rate  shall  not  exceed  8.27  mills 
per  kilowatthour  of  Spinning  Reserve 
Requirement. 

b.  For  energy  delivered,  the 
Transmission  Customer  may: 

(i)  Purchase  the  energy  at  the  hourly 
market  index  price  applicable  at  the 
time  of  occurrence,  or 

(ii)  Return  the  energy  at  the  times 
specified  by  TBL. 

2.  Billing  Factors: 

a.  The  Billing  Factor  for  Spinning 
Reserve  Service  is  determined  in 
accordance  with  applicable  WSCC  and 
NWPP  standards.  Application  of  cmrent 
standards  establish  a  minimum 
Spirming  Reserve  Requirement  equal  to 
the  simi  of: 

(i)  Two  and  a  half  percent  (2  V2%)  of 
the  hydroelectric  generation  dedicated 
to  the  Transmission  Customer's  firm 
load  responsibility;  and 

(ii)  Three  and  a  half  percent  (3  V2%)  of 
non-hydroelectric  generation  dedicated 
the  Transmission  Customer's  firm  load 
responsibility. 

b.  The  Billing  Factor  for  energy 
delivered  when  Spinning  Reserve 
Service  is  called  upon  is  the  energy 
delivered,  in  kilowatthours.  ■ 


F.  Operating  Reserve — Supplemental 
Reserve  Service 

The  rates  below  apply  to 
Transmission  Customers  taking 
Operating  Reserve — Supplemental 
Reserve  Service  from  TBL. 
Supplemental  Reser\'e  Service  is 
available  within  a  short  period  of  time 
to  serve  load  in  the  event  of  a  system 
contingency.  For  a  Transmission 
Customer's  load  served  by  generation 
located  in  the  BPA  Control  Area,  the 
Transmission  Customer's  Supplemental 
Reserve  Requirement  shall  be 
determined  consistent  with  applicable 
NERC,  WSCC  and  NWPP  standards. 

1.  Rate: 

a.  The  rate  shall  not  exceed  8.27  mills 
per  kilowatthour  of  Supplemental    , 
Reserve  Requirement. 

b.  For  energy  delivered,  the 
Transmission  Customer  may: 

(i)  Purchase  the  energy  at  the  hourly 
market  index  price  applicable  at  the 
time  of  occurrence,  or 

(ii)  Return  the  energy  at  the  times 
specified  by  TBL. 

2.  Billing  Factors: 

a.  The  Billing  Factor  for  Supplemental 
Reserve  Service  is  determined  in 
accordance  with  applicable  WSCC  and 
NWPP  standards.  Application  of  current 
standards  establish  a  minimum 
Supplemental  Reserve  Requirement 
equal  to  the  sum  of: 

(i)  Two  and  one  half  percent  (2  V2%) 
of  the  hydroelectric  generation 
dedicated  to  the  Transmission 
Customer's  firm  load  responsibility, 
plus 

(ii)  Three  and  one  half  percent  (3V2%) 
of  non-hydroelefttRC  generation 
dedicated  the  Transmission  Customer's 
firm  load  responsibility,  plus 

(i)  Any  power  scheduled  into  the  BPA 
Control  Area  that  can  be  interrupted  on 
ten  (10)  minutes'  notice. 

b.  The  Billing  Factor  for  energy 
delivered  when  Supplemental  Reserve 
Service  is  called  upon  is  the  energy 
delivered,  in  kilowatthours. 

Section  III.  Control  Area  Service  Rates 

A.  Regulation  and  Frequency  Response 
Service 

The  rate  below  applies  to  all  loads  in 
the  BPA  Control  Area  that  are  receiving 
Regulation  emd  Frequency  Response 
Service  from  the  BPA  Control  Area,  and 
such  Regulation  and  Frequency 
Response  Service  is  not  provided  for 
under  a  TBL  transmission  agreement. 
Regulation  and  Frequency  Response 
Service  provides  the  generation 
capability  to  follow  the  moment-to- 
moment  variations  of  loads  in  the  BPA 
Control  Area  and  maintain  the  power 
system  frequency  at  60  Hz  in 


conformance  with  NERC  and  WSCC 
reliability  standards. 

1.  Rate:  The  rate  shall  not  exceed  0.30 
mills  per  kilowatthour. 

2.  Billing  Factor:  The  Billing  Factor  is 
the  customer's  total  load  in  the  BPA 
Control  Area,  in  kilowatthours. 

B.  Generation  Imbalance  Service 

The  rates  below  apply  to  all 
generation  resources  in  the  BPA  Control 
Area.  Generation  Imbalance  Service  is 
taken  when  there  is  a  difference 
between  scheduled  and  actual  energy 
delivered  from  generation  resources  in 
the  BPA  Control  Area  during  a  schedule 
hour.  The  rates  for  this  service  differ 
depending  upon  whether  the  Generation 
Imbalance  occurs  within  the  Generation 
Imbalance  Deviation  Band  or  outside 
the  Generation  Imbalance  Deviation 
Band.  The  Generation  Imbalance 
Deviation  Band  is  +  or  -  1.5%  of  the 
scheduled  amount  of  energy,  or  2  MW, 
whichever  is  larger  (absolute  value). 

1.  Rates: 

a.  For  Imbalance  Within  the 
Generation  Imbalance  Deviation  Band: 
TBL  will  maintain  a  deviation  account 
showing  the  net  Generation  Imbalance 
(the  sum  of  positive  and  negative 
deviations  from  schedule  for  each  hour). 
Return  energy  must  be  scheduled  to 
bring  the  deviation  account  balance  to 
zero  each  month.  TBL  will  designate  the 
hoiors  and  amounts  of  return  energy  for 
each  hour  that  will  be  scheduled.  The 
customer  shall  make  the  arrangements 
and  submit  the  schedule  for  the 
balancing  transaction. 

b.  For  Imbalance  Outside  the 
Generation  Imbalance  Deviation  Band:  i. 
When  energy  delivered  in  a  schedule 
hour  by  the  generation  resource  is  less 
than  the  energy  scheduled,  the  charge 
will  be  the  greater  of  (i)  BPA's 
incremental  cost  plus  10%,  or  (ii)  100 
mills  per  kilowatthour. 

BPA's  incremental  cost  will  be  based 
on  an  hourly  energy  index  in  the  PNW, 
if  one  exists.  If  one  does  not  exist,  an 
alternative  index  will  be  based  on:  the 
Dow-Jones  Mid-Columbia,  California 
PX,  or  NYMEX  Mid-Columbia  index 
prices.  On  September  30  each  year,  TBL 
will  post  on  the  OASIS  the  index  to  be 
used  for  the  ensuing  fiscal  year. 

ii.  When  energy  delivered  by  the 
generation  resource  is  greater  than  the 
scheduled  amount,  a  credit  equal  to 
90%  of  BPA's  decremental  cost  may  be 
given  for  deviations. 

2.  Billing  Factor:  For  each  hour  a 
Generation  Imbalance  occurs,  the 
Billing  Factor  for  the  rates  specified  in 
section  l.b.,  Imbalance  Outside  the 
Generation  Imbalance  Deviation  Band, 
is: 
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agreement.  Service  is  being  received  if 
there  are  no  other  qualifying  resources 
providing  this  required  reserve  service 
in  conformance  with  NERC,  WSCC  and 
NWPP  standards. 

1.  Rates: 

a.  The  rate  shall  not  exceed  8.27  mills 
per  kilowatthour  of  Supplemental 
Reserve  Requirement. 

b.  For  energy  delivered,  the  customer 
may: 

(i)  Purchase  the  energy  at  the  hourly 
market  index  price  applicable  at  the 
time  of  occurrence,  or 

(ii)  Return  the  energy  at  the  times 
specified  by  BPA. 

2.  Billing  Factors: 

a.  The  Billing  Factor  for  Supplemental 
Reserve  Service  is  determined  in 
accordance  with  applicable  WSCC  and 
NWPP  guidelines.  Application  of 
current  guidelines  establish  a  minimum 
Supplemental  Reserve  Requirement 
equal  to  the  sum  of: 

(i)  Two  and  one  half  percent  (2V2%) 
of  the  hydroelectric  generation 
dedicated  to  the  customer's  firm  load 
Responsibility,  plus 

(ii)  Three  and  one  half  percent  (3  V2%) 
of  non-hydroelectric  generation 
dedicated  the  customer's  firm  load 
responsibility,  plus 

(iii)  Any  power  scheduled  into  the 
BPA  Control  Area  that  can  be 
interrupted  on  ten  (10)  minutes'  notice. 

b.  The  Billing  Factor  for  energy 
delivered  when  Supplemental  Reserve 
Service  is  called  upon  is  the  energy 
delivered,  in  kilowatthours. 

Section  IV.  Adjustments,  Charges,  and 
Other  Rate  Provisions 

A.  Rate  Adjustment  Due  to  FERC  Order 
Under  FPA§  212 

Customers  taking  service  under  this 
rate  schedule  are  subject  to  the  Rate 
Adjustment  Due  to  FERC  Order  under 
FPA  §  212  specified  in  section  II.D  of 
the  GRSPs. 

General  Rate  Schedule  Provisions  for 
Transmission  and  Ancillary  Service 
Rates 

Section  I.  Generally  Applicable 
Provisions 

A.  Approval  of  Rates 

These  2002  rate  schedules  and 
General  Rate  Schedule  Provisions  for 
Transmission  and  Ancillary  Service 
Rates  (GRSPs)  shall  become  effective 
upon  interim  approval  or  upon  final 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Bonneville  Power 
Administration  (BPA)  has  requested  that 
FERC  make  these  rates  and  GRSPs 
effective  on  October  1,  2001.  All  rate 


schedules  shall  remain  in  effect  until 
they  are  replaced  or  expire  on  their  own 
terms. 

B.  General  Provisions 

These  2002  rate  schedules  and  the 
GRSPs  associated  with  these  schedules 
supersede  BPA's  1996  rate  schedules 
(which  became  effective  October  1 , 
1996)  to  the  extent  stated  in  the 
Availability  section  of  each  rate 
schedule.  These  schedules  and  GRSPs 
shall  be  applicable  to  all  TBL  contracts, 
including  contracts  executed  both  prior 
to,  and  subsequent  to,  enactment  of  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act).  All  sales  imder 
these  rate  schedules  are  subject  to  the 
following  acts  as  amended:  the 
Bonneville  Project  Act  (Pub.  L.  75-329), 
the  Regional  Preference  Act  (Pub.  L.  88- 
552),  the  Federal  Columbia  River 
Transmission  System  Act  (Pub.  L.  93- 
454),  the  Northwest  Power  Act  (Pub.  L. 
96-501),  and  the  Energy  Pohcy  Act  of 
1992  (Pub.  L.  102-486). 

These  2002  rate  schedules  do  not 
supersede  any  previously  established 
rate  schedule  that  is  required,  by 
agreement,  to  remain  in  effect. 

If  a  provision  in  an  executed 
agreement  is  in  conflict  with  a  provision 
contained  herein,  the  former  shall 
prevail. 

C.  Notices 

For  the  purpose  of  determining 
elapsed  time  fi-om  receipt  of  a  notice 
applicable  to  rate  schedule  and  GRSP 
administration,  a  notice  shall  be  deemed 
to  have  been  received  at  0000  hours  on 
the  first  calendar  day  following  actual 
receipt  of  the  notice. 

D.  Billing  and  Payment 

1 .  Billing:  BPA's  Transmission 
Business  Line  (TBL)  shall  render 
monthly  bills  to  the  Transmission 
Customer  for  transmission  services. 
Failm-e  to  receive  a  bill  shall  not  release 
the  Transmission  Customer  ft'om 
liability  for  payment.  If  requested  by  the 
Transmission  Customer,  the  TBL  shall 
electronically  transmit  the  Transmission 
Customer's  monthly  bill  to  the 
Transmission  Customer  on  the  issue 
date  of  the  bill,  provided  the  parties 
have  compatible  electronic  equipment. 
The  TBL  may  elect  to  electronically 
transmit  only  that  portion  of  the  bill 
showing  the  amount  owed.  If  the  entire 
bill  is  not  provided  by  electronic  means, 
the  TBL  shall  also  send  the 
Transmission  Customer  a  complete  copy 
of  its  monthly  bill  by  mail. 

(a)  Due  Date: 

Payment  shall  be  due  by  close  of 
business  on  the  twentieth  (20th)  day 
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after  the  issue  date  of  the  bill  (Due 
Date).  If  the  20th  day  is  a  Saturday, 
Sunday,  or  Federal  holiday,  the  Due 
Date  shall  be  the  next  Business  Day. 

(b)  Payments: 

(1)  The  Transmission  Customer  must 
pay  by  electronic  funds  transfer  using 
procedures  established  by  the  TBL. 
However,  exceptions  to  the  method  of 
payment  may  be  made  on  a  case  by  case 
basis  according  to  the  criteria  listed 
below.  All  payment  amounts  are  due 
and  payable  on  the  Due  Date. 

(2)  The  Transmission  Customer  may 
pay  its  bill  by  an  alternate  method, 
provided  the  following  criteria  can  be 
met: 

(A)  The  Transmission  Customer 
requests  to  pay  by  an  alternate  method 
at  least  thirty  (30)  days  in  advance  of  the 
billing  date;  and 

(B)  The  Transmission  Customer 
ensures  that  the  TBL  receives  full 
payment  by  the  above-stated  Due  Date; 
and 

(C)  The  Transmission  Customer  has 
not  previously  incurred  late  payment 
charges  while  paying  its  bills  by  an 
alternate  method;  and 

(D)  The  TBL  approves  the  alternate 
payment  method  requested  by  the 
Transmission  Customer. 

(c)  Payments  by  Mail: 

If  the  Transmission  Customer  requests 
to  pay  its  bill  by  mail  as  an  alternate 
payment  method,  meets  the 
requirements  of  section  D.l(b)(2)  above, 
and  the  TBL  approves  such  request, 
payments  shall  be  mailed  to:  Bonneville 
Power  Administration,  PO  Box  6040, 
Portland,  OR  97228-6040. 

The  TBL  must  receive  payment  for 
such  bills  by  the  Due  Date. 

(d)  Pre-authorized  Debit: 

The  Transmission  Customer  may 
elect,  with  the  TBL's  concurrence,  to 
pay  through  the  use  of  a  pre-authorized 
debit  which  is  an  electronic  payment 
option  authorizing  the  TBL  to 
automatically  withdraw  a  Transmission 
Customer's  payments  from  its  bank 
account. 

(e)  Computation  of  Bills: 

Bills  for  products  and  services  may  be 
rounded  to  whole  dollar  amounts,  by 
eliminating  any  amount  which  is  less 
than  50  cents,  and  increasing  any 
amount  from  50  cents  through  99  cents 
to  the  next  higher  dollar. 

(f)  Estimated  Bills: 

At  its  option,  the  TBL  may  elect  to 
render  an  estimated  bill  for  a  month  to 
be  followed  at  a  subsequent  billing  date 
by  a  final  bill  for  that  month.  Such 
estimated  bill  shall  have  the  validity  of, 
and  is  subject  to,  the  same  payment 
provisions  as  a  final  bill. 

(g)  Late  Payment: 

Bills  not  paid  in  full  with  payment 
received  by  the  TBL  before  close  of 


business  on  the  Due  Date  shall  be 
subject  to  a  late  payment  charge  of  one- 
twentieth  percent  (0.05  percent)  applied 
each  day  to  the  unpaid  balance.  This 
late  payment  charge  shall  be  assessed  on 
a  daily  basis  until  such  time  as  the  TBL 
receives  the  unpaid  amount. 

(h)  Revised  Bills: 

As  necessary,  the  TBL  may  render 
revised  bills.  The  date  of  a  revised  bill 
shall  be  its  issue  date. 

(1)  If  the  amount  of  the  revised  bill  is 
more  than  the  amount  of  the  previous 
bill,  the  previous  bill  remains  due  on  its 
Due  Date,  and  the  additional  amount  is 
due  on  the  Due  Date  of  the  revised  bill. 

(2)  If  the  amount  of  the  revised  bill  is 
less  than  the  amount  of  the  previous 
bill,  the  obligation  to  pay  the  previous 
bill  is  satisfied  by  payment  of  the 
revised  bill  on  the  Due  Date  of  the 
previous  bill. 

(3)  If  the  revised  bill  changes  the  party 
to  whom  money  is  due  prior  to  payment 
of  the  previous  bill,  the  previous  bill  is 
canceled  and  the  amount  owed  the 
other  party  is  due  on  the  Due  Date  of  the 
revised  bill. 

(4)  If  payment  of  the  previous  bill 
results  in  an  overpayment,  a  refund  is 
due  on  the  later  of  (a)  the  Due  Date  of 
the  revised  bill,  or  (b)  twenty  (20)  days 
from  the  receipt  of  the  payment  for  the 
original  bill.  Should  refund  not  be  made 
by  the  TBL  by  the  above  date,  late 
pajmient  interest  shall  accrue  and  be 
paid  by  the  TBL  pursuant  to  the  Prompt 
Payment  Act. 

(i)  Disputed  Bills: 

(1)  In  the  event  of  a  billing  dispute 
between  the  TBL  and  the  Transmission 
Customer,  the  TBL  will  continue  to 
provide  service  under  the  Service 
Agreement  as  long  as  the  Transmission 
Customer:  (1)  Continues  to  make  all 
payments  not  in  dispute;  and  (2)  pays 
into  an  escrow  account  the  portion  of 
the  invoice  in  dispute.  If  the 
Transmission  Customer  fails  to  meet 
these  two  requirements  for  continuation 
of  service,  then  the  TBL  may  provide 
notice  of  its  intent  to  suspend  service  to 
the  Transmission  Customer  in  sixty  (60) 
davs. 

(2)  If  it  is  determined  that  the 
Transmission  Customer  is  entitled  to  a 
refund  of  any  portion  of  the  disputed 
amount,  then  TBL  will  make  such 
refund  with  interest  computed  from  the 
date  of  receipt  of  the  disputed  payment 
to4he  date  the  refund  is  made.  The  TBL 
shall  make  such  refund  with  simple 
interest.  The  daily  interest  rate  used  to 
determine  the  interest  is  calculated  by 
dividing  the  Prompt  Payment  Act 
Interest  by  365.  The  applicable  Prompt 
Payment  Act  Interest  Rate  shall  be  the 
rate  that  is  in  effect  on  the  date  in  which 
the  TBL  receives  payment.  Should  a 


third  party  escrow  account  service  be 
necessary,  the  escrow  fees  will  be  split 
evenly  between  the  TBL  and  the 
Transmission  Customer  and  interest  on 
the  disputed  funds  will  be  the  interest 
paid  by  the  institution  providing  the 
escrow  service. 

2.  Customer  Default:  In  the  event  the 
Transmission  Customer  fails,  for  any 
reason  other  than  a  billing  dispute  as 
described  above,  to  make  payment  to 
the  TBL  on  or  before  the  Due  Date  as 
described  above,  and  such  failure  of 
payment  is  not  corrected  within  thirty 
(30)  calendar  days  after  the  TBL  notifies 
the  Transmission  Customer  to  cure  such 
failure,  a  default  by  the  Transmission 
Customer  shall  be  deemed  to  exist. 
Upon  the  occurrence  of  default  the  TBL 
may  notify  the  Transmission  Customer 
that  it  plans  to  terminate  service  in  sixty 
(60)  days.  The  Transmission  Customer 
may  use  dispute  resolution  procedures 
in  its  agreement  to  contest  such 
termination. 

3.  Records:  The  TBL  and  the 
Transmission  Customer  shall  keep  such 
records  as  may  be  needed  to  afford  a 
clear  history  of  all  transactions.  The 
originals  of  all  such  records  shall  be 
retained  for  a  minimum  of  two  (2)  years 
plus  the  current  year  (or  such  longer 
period  as  may  be  required  by  any 
regulatory  commission  having 
jurisdiction),  and  copies  shall  be 
delivered  to  the  other  party  on  request. 

Section  11.  Adjustments,  Charges,  and 
Special  Rate  Provisions 

A.  Delivery  Charge 

Transmission  Customers  shall  pay  a 
Delivery  Charge  for  service  over  DSI 
Delivery  facilities.  Utility  Delivery 
facilities. 

1.  Rates: 

a.  DSI  Delivery: 

i.  Use-of-Facilities  (UFT-02)  Rate, 
section  III.B.l  or  III.B.2,  multiphed  by 
ii.  1.197. 

b.  Utility  Delivery: 

$1,299  per  kilowatt  per  month. 

2.  Billing  Factors: 

a.  Utility  Delivery: 

The  monthly  Billing  Factor  for  the 
Utility  Delivery  rate  in  section  l.b.  shall 
be  the  total  load  on  the  hour  of  the 
Monthly  Transmission  Peak  Load  at  the 
Points  of  Delivery  specified  as  Utility 
Delivery  facilities. 

b.  Metering  Adjustment: 

At  those  Points  of  Delivery  that  do  not 
have  meters  capable  of  determining  the 
demand  on  the  hour  of  the  Monthly 
Transmission  Peak  Load,  the  Billing 
Factor  under  section  2. a.  shall  equal  the 
highest  hourly  demand  that  occurs 
during  the  billing  month  at  the  Point  of 
Delivery  multiplied  by  0.66. 
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C.  Power  Factor  Penalty  Charge 

1 .  Description  of  the  Power  Factor 
Penalty  Charge:  Any  party  that  is 
interconnected  with  the  Federal 
Columbia  River  Transmission  System 
(FCRTS)  shall  be  charged  for  its  reactive 
power  requirements  as  described  in  this 
section,  unless  otherwise  specified  in  an 
agreement  existing  prior  to  October  1, 
1995.  Each  point  of  interconnection  or 
point  of  delivery  shall  be  monitored  and 
billed  independently  for  determining 
the  party's  total  reactive  power 
requirements  and  all  associated  billing 
factors,  including  the  Reactive 
Deadband.  If  a  party  is  taking 
transmission  service  under  multiple  rate 
schedules,  the  party  will  pay  for  its 
reactive  power  requirements  as  if  it  is 
taking  delivery  under  only  one  rate 
schedule. 

2.  Conditions  for  Application  of  the 
Power  Factor  Penalty  Charge 

a.  Measured  Data: 

The  Power  Factor  Penalty  Charge  wall 
apply  to  only  the  party's  reactive  power 
requirements  for  which  measured  data 
exist. 

b.  Party's  Generating  Resource 
Connected  to  the  FCRTS: 

Irrespective  of  the  direction  of  real 
power  flow,  the  Power  Factor  Penalty 
Charge  shall  apply  to  points  of 
interconnection  where  a  party's 
generating  resource  is  directly 
connected  to  the  FCRTS.  unless  the 
party's  generating  resource  is  either: 

i.  a  synchronous  generator  equipped 
with  a  voltage  regulator,  or 

ii.  equipped  with  reactive  power 
control  devices  that  comply  with  TBL's 
applicable  interconnection  standards. 

Such  resource  must  actively  support 
the  voltage  schedule  at  the  point  of 
integration  at  till  times  when  the 
resource  is  in  service,  as  determined  by 
BPA  Transmission  Business  Line,  for 
this  exemption  to  apply.  Generating 
resources  that  do  not  satisfy  the  above 
criteria  shall  not  be  exempt  from  the 
Power  Factor  Penalty  Charge. 

c.  Bi-directional  Real  Power  Flow: 
For  points  other  than  those  specified 

in  section  2(b),  the  Power  Factor  Penalty 
Charge  will  not  be  applied,  and  no  new 
Ratchet  Demand  for  reactive  power  will 
be  established,  at  a  specific  point  if  the 
metered  real  power  (on  an  hourly 
integrated  basis)  flows  fi'om  the  party's 
system  to  the  FCRTS  at  that  point  for  «s 
little  as  one  hour  diu-ing  the  billing 
period.  However,  the  party  will  still  pay 
any  previously  incurred  demand  ratchet 
charges.  The  direction  of  the  real  power 
flow  will  be  determined  based  on 
metered  quantities,  not  on  scheduled 
quantities. 

d.  Service  by  Transfer: 


Points  of  delivery  that  are  served  by 
transfer  over  another  utility's 
transmission  system  will  not  be  subject 
to  the  Power  Factor  Penalty  Charge 
unless  there  are  significant  TBL 
Network  facilities  between  the  party's 
points  of  delivery  and  the  transferor's 
system. 

e.  Specific  Points  Exempt  fi'om  the 
Power  Factor  Penalty  Charge: 

The  Power  Factor  Penalty  Charge  will 
not  apply  to  the  following  points: 
Nevada-Oregon  Border  (NOB).  Big  Eddy 
500  kV,  Big  Eddy  230  kV,  John  Day  500 
kV,  Malin  500  kV,  Captain  Jack  500  kV, 
Garrison  500  kV,  Townsend  500  kV. 

f.  Special  Circumstances: 

The  party  may  submit  requests  to  BPA 
Transmission  Business  Line  for 
consideration  of  unique  circumstances. 
BPA  Transmission  Business  Line  will 
evaluate  the  request  and  may  make 
arrangements  with  the  party  to  address 
the  special  circumstances. 

3.  Rate:  TBL  will  bill  the  party  for 
reactive  power  at  each  point  each  month 
as  follows: 

Reactive  Demand: 

$0.28  per  kVAr  of  lagging  reactive 
demand  in  excess  of  the  Reactive 
Deadband  during  HLH  in  all  months  of 
the  year. 

$0.24  per  kVAr  of  leading  reactive 
demand  in  excess  of  the  Reactive 
Deadband  during  LLH  in  all  months  of 
the  year. 

No  charge  for  leading  reactive 
demand  diuing  HLH. 

No  charge  for  lagging  reactive  demand 
during  LLH. 

4.  Billing  Factors: 

a.  Reactive  Deadband: 

The  Reactive  Deadband  (measured  in 
kVAr)  is  used  to  determine  the  Reactive 
Billing  Demand  and  Ratchet  Demand  for 
the  Power  Factor  Penalty  Charge. 

The  Reactive  Deadband  for  each 
billing  period  is  the  maximum  hourly 
integrated  metered  real  power  demand 
(measured  in  kW)  at  each  point  during 
the  billing  period  multiplied  by  25 
percent. 

The  Reactive  Deadband  for  either 
HLH  or  LLH: 

i.  is  computed  once  per  billing  period 
(the  same  quantity  is  used  for  both  HLH 
and  LLH). 

ii.  does  not  vary  during  the  billing 
period,  and 

iii.  is  based  on  the  maximum  hourly 
integrated  metered  real  power  demand 
during  that  billing  period. 

b.  Reactive  Billing  Demand: 

The  party's  Reactive  Billing  Demand 
shall  be  calculated  independently  for 
lagging  reactive  power  and  leading 
reactive  power  at  each  point  for  which 
a  Power  Factor  Penalty  Charge  is 
assessed. 
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All  reactive  demands  shall  be 
established  in  the  particular  HLH  or 
LLH  at  each  point  during  which  the 
party's  maximum  applicable  reactive 
demand  is  placed  on  TBL,  regardless  of 
the  time  of  the  real  power  peak  at  each 
point. 

All  reactive  demand  at  each  point 
shall  be  established  on  a  non- 
coincidental  basis,  regardless  of  whether 
the  party  is  billed  for  real  power  or 
transmission  at  such  point  on  a 
coincidental  or  non-coincidental  basis, 
unless  otherwise  specified  in  the 
agreement  between  TBL  and  the  party, 
or  coincidental  billing  is,  in  TBL's  sole 
determination,  more  practical  for  TBL. 

There  will  be  separate  reactive 
demands  for  lagging  (HLH)  and  leading 
(LLH)  demands.  The  party's  Reactive 
Billing  Demand  for  each  point  for  the 
billing  month  shall  be  the  larger  of: 

i.  the  largest  measured  reactive 
demand  in  excess  of  the  Reactive 
Deadband  during  the  billing  period,  or 

ii.  the  Ratchet  Demand  for  reactive 
power. 

The  Ratchet  Demand  for  reactive 
power  is  equal  to  100  percent  of  the 
largest  measured  reactive  demand  in 
excess  of  the  Reactive  Deadband  during 
the  preceding  11-month  period.  Each 
point  shall  have  a  separate  Ratchet 
Demand  for  lagging  (HLH)  and  leading 
(LLH)  reactive  demand. 


5.  Adjustments  for  Reactive  Losses: 
Measured  data  shall  be  adjusted  for 
reactive  losses,  if  applicable,  before 
determination  of  the  Reactive  Billing 
Demand. 

D.  Rate  Adjustment  Due  to  FERC  Order 
Under  FPA§  212 

If,  after  review  by  FERC,  the  NT,  NCD, 
FTP,  IS,  IM  or  ACS  rate  schedule,  as 
initially  submitted  to  FERC,  is  modified 
to  satisfy  the  standards  of  section 
212(i)(l)(B)(ii)  of  the  Federal  Power  Act 
(16  U.S.C.  §  824k{i)(l)(B)(ii))  for  FERC- 
ordered  transmission  service,  then  such 
modifications  shall  automatically  apply 
to  the  rate  schedule  for  non-section 
212(i)(l)(B)(ii)  transmission  service.  The 
modifications  for  non-section 
212(i)(l)(B)(ii)  transmission  service,  as 
described  above,  shall  be  effective, 
however,  only  prospectively  from  the 
date  of  the  final  FERC  order  granting 
final  approval  of  the  rate  schedule  for 
FERC-ordered  transmission  service 
pursuant  to  section  212(i)(l){B)(ii).  No 
refunds  shall  be  made  or  additional 
costs  charged  as  a  consequence  of  this 
prospective  modification  for  any  non- 
section  212(i)(l)(B)(ii)  transmission 
service  that  occiured  under  the  rate 
schedule  prior  to  the  effective  date  of 
such  prospective  modification. 


E.  Redispatch  Adjustment  for  Accepted 
Bids 

When  the  TBL  implements  redispatch 
procedures  pursuant  to  the  Open  Access 
Transmission  Tariff,  the  party 
submitting  a  bid  that  is  accepted  for 
redispatch  shall  receive  a  credit  or 
charge  for  such  accepted  bid.  The 
amount  of  the  credit  or  charge  shall  be 
based  on  the  incremental  or 
decremental  bid,  respectively, 
submitted  by  the  party  and  the  amount 
of  power  redispatched.  The  credit  or 
charge  shall  appear  on  the  party's 
monthly  transmission  bill.  If  a  credit  is 
due  to  a  party  not  taking  other 
transmission  services,  TBL  will  pay  the 
party  for  such  redispatch  within  30  days 
following  the  end  of  the  month  that  the 
redispatch  occurred. 

F.  Redispatch  Charge 

For  each  hour  that  TBL  implements 
redispatch  procedures  pursuant  to  the 
Open  Access  Transmission  Tariff 
(Tariff),  all  NT  and  NCD  Transmission 
Customers  using  the  congested  path 
during  the  hour(s)  that  redispatch  is 
implemented  shall  be  subject  to  the 
Redispatch  Charge. 

I.  Rate:  For  each  hour  and  each 
congested  transmission  path  that  TBL 
implements  redispatch  procedures 
pursuant  to  the  Open  Access 
Transmission  Tariff,  the  rate  shall  be: 


Redispatch  Cost 


Total  NT  /  NCD  Transmission  Usage  of  Congested  Path 


where: 

"Redispatch  Cost"  is  the  hourly  net 
cost  in  dollars  incurred  by  TBL  to 
implement  redispatch  procedures. 

"Total  NT/NCD  Customer  Usage  of 
Congested  Path"  is  the  total  NT  and 
NCD  Transmission  Customers'  hourly 
use  in  megawatts  of  the  congested 
transmission  path. 

2.  Billing  Factor:  For  each  hour  and 
constrained  transmission  path  that 
redispatch  procedures  are  implemented, 
the  Billing  Factor  shall  be  the  NT  or 
NCD  Transmission  Customer's  use  in 
megawatts  of  the  congested  path. 

G.  Reservation  Fee 

The  Reservation  Fee  shall  be  charged 
to  PTP  and  NCD  customers  electing  to 
postpone  the  commencement  of  service 
pursuant  to  sections  29.5  or  38.7  of  the 
Open  Access  Transmission  Tariff. 

The  Reservation  Fee  shall  be  a 
nonrefundable  fee  equal  to  one  month's 
charge  for  the  requested  firm 
transmission  service  for  each  year  or 
fraction  of  a  year  for  which  the  customer 


chooses  to  postpone  service.  The 
Reservation  Fee  for  the  first  year  shall 
be  paid  in  a  lump  sum  within  30  days 
of  the  date  the  agreement  is  executed, 
and,  for  subsequent  years,  within  30 
days  of  the  anniversary  date  of 
execution  of  the  agreement.  The 
Reservation  Fee  shall  be  assessed 
annually  until  transmission  service 
begins  or  the  reservation  period  ends, 
whichever  occurs  first.  The  Reservation 
Fee  shall  be  specified  in  the  executed 
agreement  for  transmission  service. 

H.  Transmission  and  Ancillary  Services 
Rate  Discounts 

TBL  may  offer  discounted  rates  for 
transmission  and  ancillary  services 
available  under  the  Open  Access 
Transmission  Tariff  and  to  the  extent 
provided  for  in  the  specific  rate 
schedule.  Any  offer  of  a  discount  for 
transmission  services  or  for  ancillary 
services  in  support  of  basic  transmission 
services  must  be  announced  to  all 
potential  customers  solely  by  posting  on 
the  OASIS.  Any  customer-initiated 


requests  for  such  discounts  must  occur 
solely  by  posting  on  the  OASIS.  Once 
TBL  and  a  Transmission  Customer  agree 
to  a  discounted  transaction,  the  details 
shall  be  immediately  posted  on  the 
OASIS.  If  TBL  offers  a  transmission 
service  discount  on  a  particular  path,  it 
shall  offer  the  same  discount  for  the 
same  time  period  on  all  unconstrained 
paths  that  go  to  the  same  point(s)  of 
delivery  on  TBL's  system.  If  TBL  offers 
an  ancillary  service  discount,  it  shall 
offer  the  same  discount  for  the  same 
time  period  to  all  eligible  customers  on 
TBL's  system. 

Section  III.  Definitions 

1.  Ancillary  Services 

Ancillary  Services  are  those  services 
that  are  necessary  to  support  the 
transmission  of  capacity  and  energy 
from  resources  to  loads  while 
maintaining  reliable  operation  of  TBL's 
Transmission  System  in  accordance 
with  Good  Utility  Practice.  Ancillarv' 
Services  include:  Scheduling,  System 
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d.  Operating  Reserve — Supplemental 
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e.  Other  Control  Area  services. 

5.  Daily  Firm  Service 

Daily  Firm  Service  is  firm 
transmission  service  under  Part  II  of  the 
Open  Access  Transmission  Tariff  in 
consecutive  daily  increments  of  one  day 
or  greater  but  less  than  one  year. 

6.  Daily  Nonfirm  Service 

Daily  Nonfirm  Service  is  nonfirm 
transmission  service  under  Part  11  of  the 
Open  Access  Transmission  Tariff  in 
consecutive  daily  increments  of  one  day 
or  greater  but  less  than  or  equal  to  31 
days. 

7.  Direct  Assignment  Facilities 

Facilities  or  portions  of  facilities  that 
have  been  or  are  constructed  by  the  TBL 
for  the  sole  use  and  benefit  of  a 
particular  Transmission  Customer 
requesting  service  under  the  Open 
Access  Transmission  Tariff,  the  costs  of 
which  may  be  directly  assigned  to  the 
Transmission  Customer  in  accordance 
with  applicable  Federal  Energy 
Regulatory  Commission  policy.  Direct 
Assignment  Facilities  shall  be  specified 
in  the  agreement  that  governs  service  to 
the  Transmission  Customer. 

8.  Direct  Service  Industry  (DSI)  Delivery 

The  DSI  Delivery  segment  is  the 
segment  of  the  FCRTS  that  provides 
service  to  DSI  customers  at  voltages  of 
34.5  kV  and  below. 

9.  Dynamic  Schedule 

A  Dynamic  Schedule  is  a  telemeter 
reading  or  value  which  is  updated  in 
real  time  and  which  is  used  as  a 
schedule  in  the  Automatic  Generation 
Control  (AGC)  and  Area  Control  Error 
(ACE)  equation  of  the  TBL  and  the 
integrated  value  of  which  is  treated  as 
a  schedule  for  interchange  accounting 
purposes.  One  way  Dynamic  Schedules 
are  commonly  used  for  scheduling 
remote  generation  or  remote  load  to  or 
from  another  Control  Area.  Two-way 
Dynamic  Schedules  are  commonly  used 
to  provide  supplemental  regulation  or 
operating  reserve  support  from  one 
entity  to  another,  usually  between 
Control  Areas.  The  Receiving  Party 
sends  the  Delivering  Party  a  requested 
Dynamic  Schedule  (the  first  part  of  the 
two-way  schedule).  The  Delivering 
Party  then  responds  with  the  official 
Dynamic  Schedule  of  what  actually  is 
delivered  to  the  Receiving  Party  (the 
second  part  of  the  two-way  schedule). 

10.  Eastern  Intertie 

The  Eastern  Intertie  is  the  segment  of 
the  Federal  Columbia  River 


Transmission  System  (FCRTS)  for 
which  the  transmission  facilities  consist 
of  the  Townsend-Garrison  double- 
circuit  500  kV  transmission  line 
segment,  including  related  terminals  at 
Garrison. 

11.  Energy  Imbalance  Service 

Energy  Imbalance  Service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  delivery  of 
energy  over  a  single  hour  to  a  load 
located  within  the  BPA  Control  Area. 
The  TBL  must  offer  this  service  when 
the  transmission  service  is  used  to  serve 
load  within  its  Control  Area.  The 
Transmission  Customer  must  either 
purchase  this  service  from  the  TBL  or 
make  alternative  comparable 
arrangements  specified  in  the 
Transmission  Customer's  Service 
Agreement  to  satisfy  its  Energy 
Imbalance  Service  obligation. 

12.  Federal  Columbia  River 
Transmission  System 

The  Federal  Columbia  River 
Transmission  System  (FCRTS)  is  the 
transmission  facilities  of  the  Federal 
Columbia  River  Power  System,  which 
include  all  transmission  facilities 
owned  by  the  government  and  operated 
by  TBL,  and  other  facilities  over  which 
TBL  has  obtained  transmission  rights. 

13.  Federal  System 

The  Federal  System  is  the  generating 
facilities  of  the  Federal  Columbia  River 
Power  System,  including  the  Federal 
generating  facilities  for  which  BPA  is 
designated  as  marketing  agent;  the 
Federal  facilities  under  the  jurisdiction 
of  BPA;  and  any  other  facilities: 

a.  from  which  BPA  receives  all  or  a 
portion  of  the  generating  capability 
(other  than  station  service)  for  use  in 
meeting  BPA's  loads  to  the  extent  BPA 
has  the  right  to  receive  such  capability. 
"BPA's  loads"  do  not  include  any  of  the 
loads  of  any  BPA  customer  that  are 
served  by  a  non-Federal  generating 
resoiuce  purchased  or  owned  directly 
by  such  customer  which  may  be 
scheduled  by  BPA; 

b.  which  BPA  may  use  under  contract 
or  license;  or 

c.  to  the  extent  of  the  rights  acquired 
by  BPA  pursuant  to  the  1961  U.S.- 
Canada Treaty  relating  to  the 
cooperative  development  of  water 
resources  of  the  Columbia  River  Basin. 

14.  Generation  Imbalance 

Generation  Imbalance  is  the 
difference  between  the  hourly 
scheduled  amount  and  actual  delivered 
amount  of  energy  from  a  generation 
resource  in  the  BPA  Control  Area. 
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15.  Generation  Imbalance  Service 

Generation  Imbalance  Service  is  taken 
when  there  is  a  difference  between 
scheduled  and  actual  energy  delivered 
from  generation  resources  in  the  BPA 
Control  Area  during  a  schedule  hour. 

16.  Heavy  Load  Hours  (HLH) 

Heavy  Load  Hours  (HLH)  are  all  those 
hours  in  the  peak  period:  Hour  ending 
7:00  a.m.  to  the  hour  ending  10:00  p.m., 
Monday  through  Satiu-day,  Pacific 
Prevailing  Time  {Pacific  Standard  Time 
or  Pacific  Daylight  Time,  as  applicable). 
There  are  no  exceptions  to  this 
definition;  that  is,  it  does  not  matter 
whether  the  day  is  a  normal  working 
day  or  a  holiday. 

17.  Hourly  Firm  Service 

Hourly  Firm  Service  is  firm 
transmission  service  under  Part  II  of  the 
Open  Access  Transmission  Tariff  in 
consecutive  hourly  increments. 

18.  Hourly  Nonfirm  Service 

Hoiuly  Nonfirm  Service  is  nonfirm 
transmission  service  under  Part  II  of  the 
Open  Access  Transmission  Tariff  in 
hourly  increments. 

19.  Integrated  Demand 

Integrated  Demand  is  the  quantity 
derived  by  mathematically  "integrating" 
kilowatthour  deliveries  over  a  60- 
minute  period.  For  one-way  dynamic 
schedules,  demand  is  integrated  on  a 
rolling  ten-minute  basis. 

20.  Intentional  Deviation 

BPA,  in  its  sole  determination,  may 
find  that  an  Intentional  Deviation  exists 
if: 

(a)  a  deviation  is  persistent  during 
multiple  consecutive  hours  or  at 
specific  times  of  the  day; 

(b)  a  pattern  of  under-delivery  or  over- 
use of  energy  occurs;  or 

(c)  persistent  over-generation  or 
under-use  during  LLH,  particularly 
when  the  customer  does  not  respond  by 
adjusting  schedules  for  future  days  to 
correct  these  patterns. 

21.  Light  Load  Hours  (LLH) 

Light  Load  Hours  (LLH)  are  all  those 
hours  in  the  offpeak  period:  hour  ending 
11:00  p.m.  to  hour  ending  6:00  a.m. 
Monday  through  Saturday  and  all  hours 
Sunday,  Pacific  Prevailing  Time  (Pacific 
Standard  Time  or  Pacific  Daylight  Time, 
as  applicable). 

22.  Long-Term  Firm  Service 

Long-Term  Firm  Service  is  Firm 
Transmission  service  under  Part  II  of  the 
Open  Access  Transmission  Tariff  with  a 
term  of  one  year  or  more. 


23.  Main  Grid 

As  used  in  the  FPT  rate  schedule,  the 
Main  Grid  is  that  portion  of  the  Network 
facilities  with  an  operating  voltage  of 
230  kV  or  more. 

24.  Main  Grid  Distance 

As  used  in  the  FPT  rate  schedules. 
Main  Grid  Distance  is  the  distance  in 
airline  miles  on  the  Main  Grid  between 
the  Point  of  Integration  (POI)  and  the 
Point  of  Delivery  (POD),  multiplied  by 
1.15. 

25.  Main  Grid  Interconnection  Terminal 

As  used  in  the  FPT  rate  schedules. 
Main  Grid  Interconnection  Terminal 
refers  to  Main  Grid  terminal  facilities 
that  interconnect  the  FCRTS  with  non- 
TBL  facilities. 

26.  Main  Grid  Miscellaneous  Facilities 

As  used  in  the  FPT  rate  schedules, 
Main  Grid  Miscellaneous  Facilities 
refers  to  switching,  transformation,  and 
other  facilities  of  the  Main  Grid  not 
included  in  other  components. 

27.  Main  Grid  Terminal 

As  used  in  the  FPT  rate  schedules. 
Main  Grid  Terminal  refers  to  the  Main 
Grid  terminal  facilities  located  at  the 
sending  and/or  receiving  end  of  a  line, 
exclusive  of  the  Interconnection 
terminals. 

28.  Measured  Demand 

The  Measured  Demand  is  that  portion 
of  the  customer's  Metered  or  Scheduled 
Demand  for  transmission  service  from 
TBL  under  the  applicable  transmission 
rate  schedule.  If  transmission  service  to 
a  point  of  delivery,  or  from  a  point  of 
receipt,  is  provided  under  more  than 
one  rate  schedule,  the  portion  of  the 
measured  quantities  assigned  to  any  rate 
schedule  shall  be  as  specified  by 
contract.  The  portion  of  the  total 
Measured  Demand  so  assigned  shall  be 
the  Measured  Demand  for  transmission 
service  for  each  transmission  rate 
schedule. 

29.  Metered  Demand 

Except  for  dynamic  schedules,  the 
Metered  Demand  in  kilowatts  shall  be 
the  largest  of  the  60-minute  clock-hour 
Integrated  Demands  at  which  electric 
energy  is  delivered  (received)  for  a 
transmission  customer: 

a.  at  each  point  of  delivery  (receipt) 
for  which  the  Metered  Demand  is  the 
basis  for  the  determination  of  the 
Measured  Demand; 

b.  during  each  time  period  specified 
in  the  applicable  rate  schedule;  and 

c.  during  any  billing  period. 
Such  largest  Integrated  Demand  shall 

be  determined  from  measurements 


made  in  accord  with  the  provisions  of 
the  applicable  contract  and  these 
GRSPs.  This  amount  shall  be  adjusted  as 
provided  herein  and  in  the  applicable 
agreement  between  TBL  and  the 
customer. 

For  dynamic  schedules,  the  Metered 
Demand  in  kilowatts  shall  be  the  largest 
10  minute  moving  average  of  the  load 
(generation)  at  the  point  of  delivery 
(receipt).  The  10  minute  moving  average 
shall  be  assigned  to  the  hour  in  which 
the  10  minute  period  ends. 

30.  Montana  Intertie 

The  Montana  Intertie  is  the  double- 
circuit  500  kV  transmission  line  and 
associated  substation  facilities  from 
Broadview  Substation  to  Garrison 
Substation. 

31.  Monthly  Transmission  Peak  Load 

Monthly  Transmission  Peak  Load  is 
the  peak  loading  on  the  Federal 
transmission  system  during  any  hour  of 
the  designated  billing  month, 
determined  by  the  largest  hourly 
integrated  demand  produced  from  the 
sum  of  Federal  and  non-Federal 
generating  plants  in  BPA's  Control  Area 
and  metered  flow  into  BPA's  Control 
Area. 

32.  Network  (or  Integrated  Network) 

The  Network  is  the  segment  of  the 
Federal  Columbia  River  Transmission 
System  (FCRTS)  which  provides  the 
bulk  of  transmission  of  electric  power 
within  the  Pacific  Northwest. 

33.  Network  Load 

Network  Load  is  the  load  that  a 
Network  Integration  Customer 
designates  for  Network  Integration 
Transmission  Service  under  Part  DI  of 
the  Open  Access  Transmission  Tariff 
(Tariff).  The  Network  Integration 
Customer's  Network  Load  shall  include 
all  Network  Load  served  by  the  output 
of  any  Network  Resources  designated  by 
the  Network  Integration  Customer.  A 
Network  Integration  Customer  may  elect 
to  designate  less  than  its  total  load  as 
Network  Load  but  may  not  designate 
only  part  of  the  load  as  Network  Load 
at  a  discrete  Point  of  Delivery.  Where  a 
Network  Integration  Customer  has 
elected  not  to  designate  a  particular  load 
at  discrete  Points  of  Delivery  as  Network 
Load,  the  Network  Integration  Customer 
is  responsible  for  making  separate 
arrangements  under  Part  II  or  Part  FV  of 
the  Tariff  that  may  be  necessary  for  such 
non-designated  load. 

34.  Network  Upgrades 

Network  Upgrades  are  modifications 
or  additions  to  transmission-related 
facilities  that  are  integrated  with  and 
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1  Reserve  Requirement 

Reserve  Requirement  is  a 
obligation  to  the 
A  party  is 
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transattions  which  impose  a 
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Area.  Operating  Reserve  Requirement  is 
composed  of  two  parts:  regulating 
reserve  obligation  and  contingency 
reserve  obligation. 

A  party's  regulating  reserve  obligation 
is  met  by  purchasing  Regulation  and 
Frequency  Response  Service.  The 
contingency  reserve  obligation  is 
satisfied  by  purchasing  or  otherwise 
providing  operating  Reserve — Spinning 
Reserve  Service  and  Operating 
Reserve — Supplemental  Reserve 
Service. 

The  specific  amounts  required  are 
determined  consistent  with  North 
American  Electric  Reliability  Council 
(NERC)  policies,  the  Northwest  Power 
Pool  (NWPP)  Operating  Manual, 
"Contingency  Reserve  Sharing 
Procedure,"  and  the  Western  Systems 
Coordinating  Council  (WSCC) 
"Minimimi  Operating  Reliability 
Criteria"  (MORC). 

39.  Point  of  Delivery  (POD) 
Point(s)  on  the  TBL's  Transmission 

System,  or  transfer  points  on  other 
utility  systems  pursuant  to  Section  15.3 
of  the  Open  Access  Transmission  Tariff 
(Tariff),  where  capacity  and  energy 
transmitted  by  the  TBL  will  be  made 
available  to  the  Receiving  Party  under 
Parts  II,  ni,  or  IV  of  the  Tariff  or  to  the 
Transmission  Customer  under  other 
BPA  transmission  service  agreements. 

40.  Point  of  Integration  (POI) 

A  Point  of  Integration  is  the 
contractual  interconnection  point  where 
power  is  received  from  the  customer. 
Typically,  a  point  of  integration  is 
located  at  a  resource  site,  but  it  could  be 
located  at  some  other  interconnection 
point. 

41.  Point  of  Interconnection  (POI) 

A  Point  of  Interconnection  is  a  point 
where  the  facilities  of  two  entities  are 
interconnected.  This  term  has  the  same 
meaning  as  "Point  of  Integration"  and 
"Point  of  Receipt"  in  certain  pre-Open 
Access  Transmission  Tariff  service 
agreements. 

42.  Point  of  Receipt  (POR) 

Point(s)  of  Receipt  are  the  point(s)  of 
interconnection  on  the  TBL's 
Transmission  System  where  capacity 
and  energy  will  be  made  available  to  the 
TBL  by  the  Delivering  Party  under  Parts 
II,  III,  or  IV  of  the  Open  Access 
Transmission  Tariff.  The  Point(s)  of 
Receipt  shall  be  specified  in  the  Service 
Agreement. 

43.  Ratchet  Demand 

The  Ratchet  Demand  in  kilowatts  or 
kilovars  is  the  maximum  demand 
established  during  a  specified  period  of 


time  either  during,  or  prior  to,  the 
current  billing  period.  The  Ratchet 
Demand  shall  be  the  maximum  demand 
established  during  the  previous  11 
billing  months.  If  a  Transmission 
Demand  has  been  decreased  pursuant  to 
the  terms  of  the  transmission  agreement 
during  the  previous  11  billing  months, 
such  decrease  will  be  reflected  in 
determining  the  Ratchet  Demand.  The 
Ratchet  Demand  for  reactive  power  is 
defined  in  the  Power  Factor  Penalty 
Charge  at  section  II.C  of  these  GRSPs. 


44.  Reactive  Power 

Reactive  Power  is  the  out-of-phase 
component  of  the  total  voltamperes  in 
an  electric  circuit.  Reactive  Power  has 
two  components:  reactive  demand 
(expressed  in  kilovars  or  kVAr)  and 
reactive  energy  (expressed  in 
kilovarhours  or  kVArh). 

45.  Reactive  Supply  and  Voltage  Control 
fi-om  Generation  Sources  Service 

Reactive  Supply  and  Voltage  Control 
ft'om  Generation  Sources  Service  is 
required  to  maintain  voltage  levels  on 
the  TBL's  transmission  facilities  within 
acceptable  limits.  In  order  to  maintain 
transmission  voltages  on  the  TBL's 
transmission  facilities  within  acceptable 
limits,  generation  facilities  (in  the 
Control  Area  where  the  TBL's 
transmission  facilities  are  located)  are 
operated  to  produce  (or  absorb)  reactive 
power.  Thus,  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sources  Service  must  be  provided  for 
each  transaction  on  the  TBL's 
transmission  facilities.  The  amount  of 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  that 
must  be  supplied  with  respect  to  the 
Transmission  Customer's  transaction 
will  be  determined  based  on  the  reactive 
power  support  necessary  to  maintain 
transmission  voltages  within  limits  that 
are  generally  accepted  in  the  region  and 
consistently  adhered  to  by  the  TBL.  The 
Transmission  Customer  must  purchase 
this  service  from  the  TBL. 

46.  Regulation  and  Frequency  Response 
Service 

Regulation  and  Frequency  Response 
Service  is  necessary  to  provide  for  the 
continuous  balancing  of  resources 
(generation  and  interchange)  with  load 
and  for  maintaining  scheduled 
Interconnection  frequency  at  sixty 
cycles  per  second  (60  Hz).  Regulation 
and  Frequency  Response  Service  is 
accomplished  by  committing  on-line 
generation  whose  output  is  raised  or 
lowered  (predominantly  through  the  use 
of  automatic  generating  control 
equipment)  as  necessary  to  follow  the 
moment-by-moment  changes  in  load. 
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The  obUgation  to  maintain  this  balance 
between  resources  and  load  lies  with 
the  TBL.  The  TBL  must  offer  this  service 
when  the  transmission  service  is  used  to 
serve  load  within  the  BPA  Control  Area. 
The  Transmission  Customer  must  either 
purchase  this  service  from  the  TBL  or 
make  alternative  comparable 
arrangements  to  satisfy  its  Regulation 
and  Frequency  Response  Service 
obligation. 

47.  Reliability  Obligations 

Reliability  Obligations  are  the 
obligations  for  reliability-based  services 
that  a  party  with  resources  or  loads  in 
the  BPA  Control  Area  must  provide  in 
order  to  meet  minimum  reliability 
standards.  Reliability  Obligations  shall 
be  determined  consistent  with 
applicable  North  American  Electric 
Reliability  Council  (NERC),  Western 
Systems  Coordinating  Council  (WSCC), 
and  Northwest  Power  Pool  (NWPP) 
standards.  TBL  offers  Ancillary  Services 
and  Control  Area  Services  to  allow 
resources  or  loads  to  meet  their 
Reliability  Obligations. 

48.  Scheduled  Demand 

Scheduled  Demand  is  the  hourly 
demand  at  which  electric  energy  is 
scheduled  for  transmission  on  the 
FCRTS. 

49.  Scheduling,  System  Control  and 
Dispatch  Service 

Scheduling,  System  Control  and 
Dispatch  Service  is  required  to  schedule 
the  movement  of  power  through,  out  of, 
within,  or  into  a  Control  Area.  This 
service  can  be  provided  only  by  the 
operator  of  the  Control  Area  in  which 
the  transmission  facilities  used  for 
transmission  service  are  located. 
Scheduling,  System  Control  and 
Dispatch  Service  is  to  be  provided 
directly  by  the  TBL  (if  the  TBL  is  the 
Control  Area  operator)  or  indirectly  by 
the  TBL  making  arrangements  with  the 
Control  Area  operator  that  performs  this 
service  for  the  TBL's  Transmission 
System.  The  Transmission  Customer 
must  purchase  this  service  from  the  TBL 
or  the  Control  Area  operator. 

50.  Secondary  System 

As  used  in  the  FPT  rate  schedules. 
Secondary  System  is  that  portion  of  the 
Network  facilities  with  an  operating 
voltage  between  69  kV  to  less  than  230 
kV. 

51.  Secondary  System  Distance 

As  used  in  the  FPT  rate  schedules, 
Secondary.  System  Distance  is  the 
number  of  circuit  miles  of  Secondary 
System  transmission  lines  between  the 
secondary  Point  of  Integration  and 


either  the  Main  Grid  or  the  secondary 
Point  of  Delivery  (POD),  or  between  the 
Main  Grid  and  the  secondary  POD. 

52.  Secondary  System  Interconnection 
Terminal  - 

As  used  in  the  FPT  rate  schedules. 
Secondary  System  Intercormection 
Terminal  refers  to  the  terminal  facilities 
on  the  Secondary  System  that 
interconnect  the  FCRTS  with  non-TBL 
facilities. 

53.  Secondary  System  Intermediate 
Terminal 

As  used  in  the  FPT  rate  schedules, 
Secondary  System  Intermediate 
Terminal  refers  to  the  first  and  final 
terminal  facilities  in  the  Secondary 
System  transmission  path,  exclusive  of 
the  Secondary  System  Interconnection 
terminals. 

54.  Secondary  Transformation 

As  used  in  the  FPT  rate  schedules. 
Secondary  Transformation  refers  to 
transformation  from  Main  Grid  to 
Secondary  System  facilities. 

55.  Short-Term  Firm  Service 


Short-Term  Firm  Service  is  Daily 
Firm  and  Hourly  Firm  Transmission 
Service  under  Part  II  of  the  Open  Access 
Transmission  Tariff. 

56.  Southern  Intertie 

The  Southern  Intertie  is  the  segment 
of  the  FCRTS  that  includes,  but  is  not 
limited  to,  the  major  transmission 
facilities  consisting  of  two  500  kV  AC 
lines  from  John  Day  Substation  to  the 
Oregon-California  border;  a  portion  of 
the  500  kV  AC  line  from  Buckley 
Substation  to  Summer  Lake  Substation; 
and  the  500  kV  AC  Intertie  facilities, 
which  include  Captain  Jack  Substation, 
the  Alvey-Meridian  AC  line,  one  1,000 
kV  DC  line  between  the  Celilo 
Substation  and  the  Oregon-Nevada 
border,  and  associated  substation 
facilities. 

57.  Spill  Condition 

Spill  Condition,  for  the  purpose  of 
determining  credit  or  payment  for 
Deviations  under  the  Energy  Imbalance 
and  Generation  Imbalance  rates,  exists 
when  any  one  or  more  of  the  following 
conditions  exist  or  events  occur  on  the 
BPA  system:  high  flows  and  full 
reservoirs;  flood  control 
implementation;  spill  priority 
implementation  procedures;  spill  due  to 
lack  of  Federal  load;  spill  past  unloaded 
turbines;  minimiun  generation 
requirements;  increased  spill  due  to 
storage;  BPA  is  not  accepting 
Coordination  storage  due  to  lack  of 
storage  or  a  specified  flow  requirement. 


Discretionary  spill,  where  BPA  may 
choose  whether  to  spill  does  not 
constitute  a  Spill  Condition. 

58.  Spinning  Reserve  Requirement 

Spinning  Reserve  Requirement  is  a 
portion  of  a  party's  Operating  Reserve 
Requirement  to  the  BPA  Control  Area.  A 
party  is  responsible  for  purchasing  or 
otherwise  providing  Operating 
Reserve — Spirming  Reserve  Service 
associated  with  its  transactions  which 
impose  a  reserve  obligation  on  the  BPA 
Control  Area. 

The  specific  amounts  required  are 
determined  consistent  with  North 
American  Electric  Reliability  Council 
(NERC)  policies,  the  Northwest  Power 
Pool  (NWPP)  Operating  Manual. 
"Contingency  Reserve  Sharing 
Procedure,"  and  the  Western  Systems 
Coordinating  Council  (WSCC) 
"Minimum  Operating  Reliability 
Criteria"  (MORC). 

59.  Supplemental  Reserve  Requirement 

Supplemental  Reserve  Requirement  is 
a  portion  of  a  party's  Operating  Reserve 
Requirement  to  the  BPA  Control  Area.  A 
party  is  responsible  for  purchasing  or 
otherwise  providing  Operating 
Reserve — Supplemental  Reserve  Service 
associated  with  its  transactions  which 
impose  a  reserve  obligation  on  the  BPA 
Control  Area. 

The  specific  amounts  required  are 
determined  consistent  with  North 
American  Electric  Reliability  Council 
(NERC)  policies,  the  Northwest  Power 
Pool  (NWPP)  Operating  Manual, 
"Contingency  Reserve  Sharing 
Procedure,"  and  the  Western  Systems 
Coordinating  Council  (WSCC) 
"Minimum  Operating  Reliability 
Criteria"  (MORC). 


60.  Total  Transmission  Demand 

Total  Transmission  Demand  is  the 
sum  of  all  the  transmission  demands  as 
defined  in  the  applicable  agreement. 

61.  Transmission  Customer 

A  Transmission  Customer  is  an  entity 
that  (a)  has  executed  a  Service 
Agreement  under  the  Open  Access 
Transmission  Tariff;  (b)  receives 
transmission  service  under  section  17.2 
of  the  Open  Access  Transmission  Tariff; 
or  (c)  has  executed  any  other 
transmission  agreement  with  the  TBL. 

62.  Transmission  Demand 

Transmission  Demand  is  the 
maximum  amount  of  capacity,  energy, 
and/or  required  Ancillary  Services  that 
the  TBL  agrees  to  transmit  for  the 
Transmission  Customer  over  the  TBL's 
Transmission  System  between  the 
Point(s)  of  Receipt  or  Network 
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demand,  for  each  direction,  of  the 
supplemental  Control  Area  service 
request  expected  to  occur  during  the 
contract  period  for  two-way  Dynamic 
Transfers,  used  to  provide  supplemental 
Control  Area  services.  The 
supplemental  Control  Area  service 
response  shall  always  be  the  lesser  of 
the  Control  Area  service  request  or  the 
Transmission  Demand  associated  with 
the  supplemental  Control  Area  service. 

63.  Transmission  Provider 

The  Bonneville  Power 
Administration's  Transmission  Business 
Line  (TBL)  that  owns,  controls,  or 


operates  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  and  provides 
transmission  service  under  the  Open 
Access  Transmission  Tariff  and  other 
agreements.  This  excludes  the  Merchant 
Function. 

64.  Utility  Delivery 

The  Utility  Delivery  segment  is  that 
segment  of  the  FCRTS  that  provides 
service  to  utility  customers  at  voltages 
below  34.5  kV. 

(FR  Doc.  00-6105  Filed  3-14-00;  8:45  am] 
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Department  no  later 
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statements  to  be  given  at  the  public 
hearing  must  be  received  by  the 
Department  no  later  than  4:00  p.m., 
April  6,  2000.  The  DOE  panel  will  read 
the  statements  in  advance  of  the  hearing 
and  would  appreciate  the  oral 
presentations  to  be  limited  to  a 
summary  of  the  statement.  The  length  of 
each  oral  presentation  is  limited  to  15 
minutes. 

ADDRESSES:  The  hearing  will  be  held  at 
the  U.S.  Department  of  Energy,  Forrestal 
Building,  Room  lE-245,  1000 
Independence  Avenue,  SW, 
Washington,  DC.  Written  comments, 
oral  statements,  and  requests  to  speak  at 
the  hearing  are  to  be  submitted  to 
Brenda  Edwards-Jones,  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Energy 
Conservation  Program  for  Consumer 
Products:  Fluorescent  Lamp  Ballasts, 
Docket  No.  EE-RM-97-500,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0121. 

Copies  of  the  public  comments 
received,  the  Technical  Support 
Document  (TSD)  and  the  transcript  of 
the  public  hearing  may  be  read  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-190,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-3142, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Copies  of  the  TSD 
may  be  obtained  from:  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-41,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  586-9127. 
Copies  of  the  analysis  can  also  be  found 
on  the  Codes  and  Standards  Internet  site 
at:  http://www.eren.doe.gov/buildings/ 
codes standards/applbrf /ballast. html. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding  see  Section  VII,  "Public 
Comment  Procedures,"  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Adams,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-41,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121.  (202)  586- 
9127,  or  Eugene  Margolis,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  GC-72,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202)  586-9507. 
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I.  Introduction 

a.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act,  Public  Law  94- 
163,  as  amended  by  the  National  Energy 
Conservation  Policy  Act,  Public  Law 
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95-619,  by  the  National  Appliance 
Energy  Conservation  Act,  Public  Law 
100-12,  by  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988,  Public  Law  100-357,  and  the 
Energy  Policy  Act  of  1992,  Public  Law 
102-486 1  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles.  The 
consumer  products  subject  to  this 
program  (often  referred  to  hereafter  as 
"covered  products")  include  fluorescent 
lamp  ballasts. 

Under  the  Act,  the  program  consists 
essentially  of  three  parts:  Testing, 
labeling,  and  Federal  energy 
conservation  standards.  The 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology,  amends  or  establishes  new 
test  procedures  for  each  of  the  covered 
products.  Section  323.  The  test 
procedures  measure  the  energy 
efficiency,  energy  use,  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use.  They  must 
not  be  unduly  burdensome  to  conduct. 
Section  323  (b)(3).  A  test  procedure  is 
not  required  if  DOE  determines  by  rule 
that  one  caimot  be  developed.  Section 
323(d)(1).  Test  procedures  appear  at  10 
CFR  part  430,  subpart  B. 

The  Federal  Trade  Commission  (FTC) 
"^prescribes  rules  governing  the  labeling 
of  covered  products  after  DOE  publishes 
test  procedures.  Section  324(a).  The  FTC 
labels  indicate  the  aimual  operating  cost 
for  the  particular  model  and  the  range 
of  estimated  annual  operating  costs  for 
other  models  of  that  product.  Section 
324(c)(1).  Disclosure  of  estimated 
operating  cost  is  not  required  if  the  FTC 
determines  that  such  disclosure  is  not 
likely  to  assist  consumers  in  making 
purchasing  decisions,  or  is  not 
economically  feasible.  In  such  a  case, 
the  FTC  must  require  a  different  useful 
measure  of  energy  consumption.  Section 
324(c).  At  the  present  time,  there  are 
Federal  Trade  Commission  rules 
requiring  labels  for  the  following 
products:  Room  air  conditioners, 
furnaces,  clothes  washers,  dishwashers, 
water  heaters,  refi-igerators,  refrigerator- 
freezers  and  freezers,  central  air 
conditioners  and  central  air 


'  Part  B  of  Title  III  of  the  Energy  Policy  and 
Conservation  Act,  as  amended  by  the  National 
Energy  Conservation  Policy  Act.  the  National 
Appliance  Energy  Conservation  Act.  the  National 
Appliance  Energy  Conservation  Amendments  of 
1988.  and  the  Energy  Policy  Act  of  1992,  is  referred 
to  in  this  notice  as  the  "Act."  Part  B  of  Title  III  is 
codified  at  42  U.S.C.  6291  et  seq.  Part  B  of  Title  III 
of  the  Energy  Policy  and  Conservation  Act.  as 
amended  by  the  National  Energy  Conservation 
Policy  Act  only,  is  referred  to  in  this  notice  as  the 
National  Energy  Conservation  Policy  Act. 


conditioning  heat  pumps,  and 
fluorescent  lamp  ballasts. 

The  National  Appliance  Energy 
Conservation  Amendments  of  1988 
prescribed  Federal  energy  conservation 
standards  for  ballasts.  Section  325(g). 
The  Act  specifies  that  the  standards  are 
to  be  reviewed  by  the  Department  no 
later  than  January  1,  1992.  Section 
325(g)(7)(A). 

Any  new  or  amended  standard  must 
be  designed  so  as  to  achieve  the 
maximimi  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325(o)(2)(A). 

Section  325(o)(2)(B)(i)  provides  that 
before  DOE  determines  whether  a 
standard  is  economically  justified,  it 
must  first  solicit  comments  on  a 
proposed  standard.  After  reviewing 
comments  on  the  proposal,  DOE  must 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors: 

(I)  The  economic  impact  of  the  standard  on 
the  manufacturers  and  on  the  consumers  of 
the  products  subject  to  such  standard; 

(II)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of  the 
covered  product  in  the  type  (or  class) 
compared  to  any  increase  in  the  price  of,  or 
in  the  initial  charges  for,  or  maintenance 
expenses  of,  the  covered  products  which  are 
likely  to  result  from  the  imposition  of  the 
standard; 

(ni)  The  total  projected  amount  of  energy 
savings  likely  to  result  directly  from  the 
imposition  of  the  standard; 

(IV)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products  likely  to 
result  from  the  imposition  of  the  standard; 

(V)  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing  by  the 
Attorney  General,  that  is  likely  to  result  from 
the  imposition  of  the  standard; 

(VI)  The  need  for  national  energy 
conservation;  and 

(VII)  Other  factors  the  Secretary  considers 
relevant. 

In  addition,  section  325(o)(2)(B)(iii) 
establishes  a  rebuttable  presumption  of 
economic  justification  in  instances 
where  the  Secretary  determines  that 
"the  additional  cost  to  the  consumer  of 
purchasing  a  product  complying  with 
an  energy  conservation  standard  level 
will  be  less  than  three  times  the  value 
of  the  energy  * .  *  *  savings  during  the 
first  year  that  the  constimer  will  receive 
as  a  resuh  of  the  standard,  as  calculated 
under  the  applicable  test  procedure 
*   *  *"  The  rebuttable  presumption  test 
is  an  alternative  path  to  establishing 
economic  justification. 

Section  327  of  the  Act  addresses  the 
effect  of  Federal  rules  on  State  laws  or 
regulations  concerning  testing,  labeling, 
and  standards.  Generally,  all  such  State 


laws  or  regulations  are  superseded  by 
the  Act.  Section  327(a)-{c).  Exemptions 
to  this  general  rule  include:  (1)  State 
standards  prescribed  or  enacted  before 
January  8,  1987,  and  applicable  to 
appliances  produced  before  January  3. 
1988  (section  327(b)(1));  (2)  State 
procurement  standards  which  are  more 
stringent  than  the  applicable  Federal 
standard  (Section  327(b)(3)  and  (f)(1)- 
(4));  (3)  State  regulations  harming 
constant  burning  pilot  lights  in  pool 
heaters  (Section  327(b)(4));  and  (4)  State 
standards  for  television  sets  effective  on 
or  after  January  1,  1992,  may  remain  in 
effect  in  the  absence  of  a  Federal 
standard  for  such  product  (Section 
327(b)(6)  and  327(c)). 

b.  Background 

The  National  Energy  Conservation 
Policy  Act,2  which  amended  the  Energy 
Policy  and  Conservation  Act,  required 
DOE  to  establish  mandatory  energy 
efficiency  standards  for  each  of  the  1 3 
covered  products.  These  standards  were 
to  be  designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  that 
was  technologically  feasible  and 
economically  justified. 

The  National  Energy  Conservation 
Policy  Act  provided,  however,  that  no 
standard  for  a  product  be  established  if 
there  were  no  test  procedure  for  the 
product,  or  if  DOE  determined  by  rule 
either  that  a  standard  would  not  result 
in  significant  conservation  of  energy,  or 
that  a  standard  was  not  technologically 
feasible  or  economically  justified.  In 
determining  whether  a  standard  was 
economically  justified,  the  Department 
was  directed  to  determine  whether  the 
benefits  of  the  standard  exceeded  its 
burdens  by  weighing  the  seven  factors 
discussed  above. 

The  National  Appliance  Energy 
Conservation  Act,  which  became  law  on 
March  17,  1987,  amended  the  Energy 
Policy  and  Conservation  Act  in  part  by: 
Redefining  "covered  products" 
(specifically,  refrigerators,  refrigerator- 
freezers,  and  freezers  were  combined 
into  one  product  type  from  two; 
humidifiers  and  dehumidifiers  were 
deleted;  and  pool  heaters  were  added); 
establishing  Federal  energy 
conservation  standards  for  11  of  the  12 
covered  products;  and  creating  a 
schedule,  according  to  which  each 
standard  is  to  be  reviewed  to  determine 


'  The  consumer  products  covered  by  the  National 
Energy  Consen-ation  Policy  Act  included: 
Refrigerators  and  refrigerator-freezers:  freezers: 
dishwashers;  clothes  dryers;  water  heaters;  room  air 
conditioners;  home  heating  equipment  not 
including  furnaces;  television  sets;  kitchen  ranges 
and  ovens;  clothes  washers;  humidifiers  and 
dehumidifiers:  central  air  conditioners;  and 
furnaces. 
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if  an  amended  si  andard  is  required.  It 
also  established  the  rebuttable 
presumption  tes  of  economic 
justification. 

The  National  j  Appliance  Energy 
Conservation  Amendments  of  1988. 
which  became  Isw  on  June  28,  1988, 
established  Fede  ral  energy  conservation 
standards  for  fluarescent  lamp  ballasts. 
These  amendme  its  also  created  a 
review  schedule  for  DOE  to  determine  if 
any  amended  sta  ndard  for  fluorescent 
lamp  ballasts  is  i  equired. 

The  Energy  Po  licy  Act  of  1992,  which 
became  law  on  C  ctober  24,  1992, 
addressed  varioi  s  commercial 
appliances  and  e  quipment. 

As  directed  by  the  Act,  DOE 
published  an  adi  ance  notice  of 
proposed  rulema  king  for  fluorescent 
lamp  ballasts,  as  well  as  a  variety  of 
other  consumer  ]  iroducts.  {55  FR  39624, 
September  28,  1<  90).  The  advance 
notice  presented  the  product  classes 
that  DOE  planne  1  to  analyze,  and 
provided  a  detail  ed  discussion  of  the 
analytical  methodology  and  analytical 
models  that  the  I  lepartment  expected  to 
use  in  performin  ;  the  analysis  to 
support  this  rule  naking. 

Pursuant  to  section  325  of  the  Act, 
DOE  proposed  tc  revise  the  energy 
conservation  stai  dards  applicable  to 
fluorescent  lamp  ballasts,  as  well  as  a 
variety  of  other  cansumer  products.  59 
FR  10464  (March  4,  1994).  On  January 
31,  1995,  the  Department  published  a 
Rulemaking  Dete  rmination  that,  based 
on  comments  rec  jived,  it  would  issue  a 
revised  notice  of  aroposed  rulemaking 
for  fluorescent  la  np  ballasts.  60  FR 
5880  Qanuary  31   1995). 

A  moratorium  rvas  placed  on 
publication  of  pr  )posed  or  final  rules 
for  appliance  effi  :iency  standards  as 
part  of  the  FY  19  »6  appropriations 
legislation.  Pub.   ..  104-134.  That 
moratorium  expi:  ed  on  September  30, 
1996. 

On  July  15, 19<  6.  the  Department 
published  a  Proci  iss  Improvement  Rule 
establishing  proc  ;dures,  interpretations 
and  policies  to  gi  ide  the  Department  in 
the  consideration  of  new  or  revised 
appliance  efficiei  icy  standards 
(Procedures  for  C  ansideration  of  New  or 
Revised  Energy  C  onservation  Standards 
for  Consumer  Pre  ducts).  61  FR  36974. 

The  Departmer  t  conducted  numerous 
meetings,  workshops  and  discussions 
regarding  energy  efficiency  standards 
for  fluorescent  lai  np  ballasts  resulting  in 
the  publication  o  a  Draft  Report  on 
Potential  Impact  )f  Possible  Energy 
Efficiency  Levels  for  Fluorescent  Lamp 
Ballasts,  July.  19?  7;  a  Summary  of 
Inputs  for  the  Tec  hnical  Support 
Document:  Energ  '  Efficiency  Standards 
for  Fluorescent  L  imp  Ballasts,  April  20, 


1998;  and  a  Ballast  Manufacturer  Impact 
Analysis  Analytical  Approach,  April  10, 
1998.  62  FR  38222  (July  17,  1997)  and 
63  FR  16706  (April  6,  1998).  A 
workshop  was  conducted  on  these 
analyses  and  documents  on  April  28, 
1998.  63  FR  16706  (April  6,  1998). 
Based  on  comments  and  the  growing 
popularity  of  electronic  ballasts  with  T8 
lamps,  the  Department  solicited  further 
comments  specifically  on  the  issue  of 
whether  market  shifts  (e.g.,  from  T12  to 
T8  lamps)  should  be  considered  in 
determining  the  impact  of  an  energy 
conservation  standard  on  commercial 
and  industrial  consumers, 
manufacturers  and  the  nation.  63  FR 
58330  (October  30,  1998).  Further 
comments  on  the  above  analyses,  and 
modifications  resulting  from  those 
comments,  culminated  in  publishing  a 
revised  analysis  on  the  Codes  and 
Standards  Internet  site  (http:// 
www.eren.doe.gov/buildings/ 

codes standards/applbrf/ballast.html) 

in  April  of  1999.  We  also  conducted  a 
workshop  reviewing  this  analysis  on 
June  1,  1999.  64  FR  24634  (May  7, 
1999).  On  the  basis  of  comments 
received  on  these  documents,  DOE 
reviewed  its  analysis  and  prepared  a 
TSD. 

On  October  12  and  13,  1999,  the 
National  Electrical  Manufacturers 
Association  convened  a  meeting  where 
its  members  negotiated  with 
representatives  of  the  American  Council 
for  an  Energy  Efficient  Economy,  the 
Natural  Resources  Defense  Council,  the 
Alliance  to  Save  Energy  and  the  Oregon 
Energy  Office  to  produce  a  joint 
comment  proposal  for  amended 
fluorescent  lamp  ballast  standards. 
(Hereafter  referred  to  as  the  Joint 
Comment.)  We  have  evaluated  the 
impacts  of  the  joint  comment  proposal 
and  those  results  are  presented  in 
Appendix  E  of  the  TSD. 

n.  General  Discussion 

a.  Test  Procedures 

The  Act  provides  that  no  standard  for 
a  product  be  established  if  there  is  no 
test  procedure  for  the  product.  The 
Amendments  of  1988  set  forth  test 
procediu'es  and  energy  conservation 
standards  for  fluorescent  lamp  ballasts. 
Based  upon  the  Amendments  of  1988, 
the  Department  established  Federal  test 
procedixres  for  fluorescent  lamp  ballasts. 
56  FR  18682  (April  24,  1991).  As  of  the 
effective  date  of  the  energy  conservation 
standards  (ballasts  manufactured  on  or 
after  January  1,  1990;  sold  by  the 
manufacturer  on  or  after  April  1 ,  1990; 
or  incorporated  into  a  luminaire  by  a 
luminaire  manufacturer  on  or  after  April 
1, 1991),  all  ballasts,  be  they  energy 


efficient  magnetic,  cathode  cutout  or 
electronic,  for  use  in  connection  with 
F40T12,  F96T12  or  F96T12HO  lamps, 
are  required  to  meet  a  ballast  efficacy 
factor  as  measured  by  the  Federal  test 
procedures.  No  one  has  petitioned  DOE 
indicating  the  Department's  test 
procedures  were  inadequate  for  testing 
fluorescent  lamp  ballasts  using  the 
above  technologies.  Since  these  are  the 
same  technologies  considered  in  today's 
proposed  rule,  the  Department 
considers  the  current  Federal  test 
procedures  applicable  and  appropriate 
for  today's  proposed  rule.  Furthermore, 
stakeholders  commenting  in  the  Joint 
Comments  stated  that  they  consider  the 
current  Federal  test  procedures 
applicable  and  appropriate  for  the  new 
recommended  ballast  standards.  (Joint 
Comment,  No.  91  at  6). 

b.  Technological  Feasibility 

1.  General 

There  are  lamp  ballasts  in  the  market 
at  all  of  the  efficiency  levels  analyzed  in 
today's  notice.  The  Department, 
therefore,  believes  all  of  the  efficiency 
levels  discussed  in  today's  notice  are 
technologically  feasible. 

2.  Maximum  Technologically  Feasible 
Levels 

The  Act  requires  the  Department,  in 
considering  any  new  or  amended 
standards,  to  consider  those  that  "shall 
be  designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  *   *   * 
which  the  Secretary  determines  is 
technologically  feasible  and 
economically  justified."  (Section  325 
(o)(2)(A)).  Accordingly,  for  each  class  of 
product  under  consideration  in  this 
rulemaking,  a  maximvun  technologically 
feasible  (max  tech)  design  option  was 
identified. 

Ballast  efficiency  is  expressed  as  a 
ballast  efficacy  factor,  BEF.  It  is  equal  to 
BF/W,  where  BF  is  the  ballast  factor 
expressed  as  a  percentage  (e.g.,  90,  not 
0.90)  and  W  is  the  input  power  to  the 
ballast  in  ANSI  (American  National 
Standards  Institute)  C82.2-1984  in 
Watts.  The  most  efficient  technology 
presently  available  is  a  high  frequency 
electronic  ballast;  this  is  considered  the 
maximum  technologically  feasible 
(MTF)  design  for  this  analysis.  The 
operation  at  high  frequency  (20 
Kilohertz  (kHz)  or  more)  increases  the 
lamp  efficacy  and  also  allows  for  lower 
ballast  losses. 

For  each  product  class  and  technology 
that  we  analyzed,  there  is  a  range  of 
efficiencies  in  the  marketplace.  In 
consideration  of  this  range,  we  used  a 
different  approach  to  selecting  BEF  level 
for  the  purposes  of  today's  analysis  than 
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for  the  setting  of  the  trial  standard 
levels.  The  analysis  represents  the 
probable  average  savings  from  a 
movement  from  the  base  case  to  the 
MTF  option  (electronic  ballast),  which 
itself  has  a  range  of  BEFs.  In  contrast, 
the  proposed  trial  standards  set  BEE 
levels  that  allow  the  large  majority  of 
electronic  ballasts  to  meet  the  standard. 
The  following  paragraph  explains  the 
two  approaches  in  more  detail. 

For  the  analysis  of  electronic  ballasts, 
we  chose  the  median  (50  percentile) 
BEE  as  the  value  to  use  from  the 
electronic  ballast  product  data  supplied 
by  the  National  Electrical  Manufacturers 


Association  (NEMA).  These  data  are 
found  in  Appendix  A  of  the  TSD.  For 
each  product  class,  about  half  of  the 
ballasts  on  the  market  have  efficiencies 
greater  and  half  lower  than  the  level 
chosen  for  the  analysis.  Therefore,  the 
unit  energy  consumption  calculated  for 
a  ballast  at  the  median  efficiency  will 
result  in  an  energy  use  close  to  the 
average  for  that  product  class.  The 
Department  believes  this  median 
approach  properly  reflects  the  energy 
savings  impact  from  using  electronic 
ballasts  rather  than  magnetic  ballasts. 
For  the  purpose  of  setting  efficiency 
standards,  the  Department  chose  not  to 


differentiate  within  a  technology  (such 
as  electronic  high  frequency  ballasts) 
and  decided  to  choose  BEF  levels  that 
the  vast  majority  of  models  would  be 
able  to  meet.  Therefore,  for  electronic 
ballasts  in  each  product  class,  we  chose 
the  10  percentile  BEF  level  of  efficiency. 
This  means  that  90  percent  of  the 
existing  electronic  ballast  models  can 
meet  the  standard  being  considered.  In 
order  to  clearly  show  the  differences  in 
these  BEFs,  we  report  in  the  table  below 
both  the  proposed  standard  level  BEF 
(10th  percentile)  and  the  corresponding 
analysis  level  BEF  (50th  percentile)  for 
each  product  class  analyzed. 


Electronic  Fluorescent  Lamp  Ballast  Efficacy  Factors  ^ 


Application  for  operation  of 


One  F40  T12/40-watt  lamp 

Two  F40  T12/40-watt  lamps 

Three  F40  T12/40-watt  lamps  .. 

Two  F96  T12/40-watt  lamps  

Two  F96  T12HO/40-watt  lamps 


Analysis  BEF 
(50th  percentile) 


Standards  BEF 
(10th  percentile) 


Another  consideration  in  choosing 
MTF  levels  is  that  experience  shows 
that  there  is  some  variation  in  the  BEFs 
of  "identically"  manufactured 
electronic  ballasts  of  any  product  class. 
As  indicated  in  Table  A. 3,  Appendix  A 
of  the  TSD,  there  is  sometimes  only  a 
small  spread  between  the  10  and  50 
percentile  BEFs.  By  choosing  the 
standard  level  at  the  10th  percentile 
rather  than  the  50  percentile  level,  the 
Department  is  allowing  manufacturing 
tolerance  to  the  ballast  manufacturers. 

c.  Energy  Savings 

1.  Determination  of  Savings 

The  Department  forecasted  energy 
savings  through  the  use  of  a  national 
energy  savings  (NES)  spreadsheet, 
which  forecasted  energy  savings  over 
the  period  of  analysis  for  candidate 
standards  relative  to  the  base  case.  The 
Department  quantified  the  energy 
savings  that  would  be  attributable  to  a 
standard  as  the  difference  in  energy 
consumption  between  the  candidate 
standards  case  and  the  base  case.  The 
base  case  represents  the  forecast  of 
energy  consumption  in  the  absence  of 
amended  mandatory  efficiency 
standards. 

The  NES  spreadsheet  model  is 
described  in  section  Ill.b  of  this  notice, 
infra,  and  also  in  Appendix  B  of  the 


'  It  should  be  noted  the  analyses  were  performed 
assuming  energy  saver  lamps  and  the  values  in  the 
table  below  are  for  full-wattage  T12  lamps.  Table 
3.5  in  the  TSD  contains  both  watts  and  BEF  values 
for  various  ballast  types  operating  T12  energy  saver 
lamps. 


TSD.  One  of  the  very  important  inputs 
to  the  model  is  the  forecast  of  magnetic 
ballast  shipments  in  the  absence  of 
amended  mandatory  standards.  Two 
shipments  scenarios  (shipments  of 
magnetic  ballasts  decline  until  2015  and 
shipments  decline  until  2027)  were 
examined  to  attempt  to  cover  the  range 
of  possibilities  for  market  shares  of 
electronic  and  magnetic  ballasts  (see 
Chapter  5  of  the  TSD).  Additionally,  in 
evaluating  the  joint  comment  proposal, 
the  Department  used  a  third  shipment 
scenario  (flat  magnetic  ballast  shipment 
forecast)  as  the  upper  bound  as 
described  in  Appendix  E  of  the  TSD. 

The  NES  spreadsheet  model  first 
calculates  the  energy  savings  in  site 
energy  or  kilowatt-hours  (kWh).  Site 
energy  is  the  energy  directly  consumed 
at  building  sites  by  the  lamp/ballast 
systems  of  interest.  The  energy  savings 
to  the  nation  is  expressed  in  quads,  that 
is,  quadrillions  of  British  thermal  units 
(Btus).  This  is  the  soim:e  energy  needed 
to  generate  and  transmit  the  electricity 
consimied.  A  time  series  of  conversion 
factors  is  used  to  convert  site  energy 
(kWh)  to  source  energy  (Btu).  Chapter  5 
of  the  TSD  contains  a  table  of  these 
conversion  factors,  which  are  derived 
from  DOE/EIA's  Annual  Energy  Outlook 
1999. 

2.  Significance  of  Savings 

Under  section  325(o)(3)(B)  of  the  Act, 
the  Department  is  prohibited  frtim 
adopting  a  standard  for  a  product  if  that 
standard  would  not  result  in 
"significant"  energy  savings.  While  the 


term  "significant"  has  never  been 
defined  in  the  Act,  the  U.S.  Court  of 
Appeals,  in  Natural  Resources  Defense 
Council  V.  Henington,  768  F.2d  1355, 
1373  (D.C.  Cir.  1985),  concluded  that 
Congressional  intent  in  using  the  word 
"significant"  was  to  mean  "non-trivial." 

d.  Rebuttable  Presumption 

The  National  Appliance  Energy 
Conservation  Act  established  new 
criteria  for  determining  whether  a 
standard  level  is  economically  justified. 
Section  325(o)(2)(B)(iii)  states: 

If  the  Secretary  finds  that  the  additional 
cost  to  the  consumer  of  purchasing  a  product 
complying  with  an  energy  conservation 
standard  level  will  be  less  than  three  times 
the  value  of  the  energy  •  *   •  savings  during 
the  first  year  that  the  consumer  will  receive 
as  a  result  of  the  standard,  as  calculated 
under  the  applicable  test  procedure,  there 
shall  be  a  rebuttable  presumption  that  such 
standard  level  is  economically  justified.  A 
determination  by  the  Secretary  that  such 
criterion  is  not  met  shall  not  be  taken  into 
consideration  in  the  Secretary's 
determination  of  whether  a  standard  is 
economically  justified. 

If  the  increase  in  initial  price  of  an 
appliance  due  to  a  conservation 
standard  would  repay  itself  to  the 
consumer  in  energy  savings  in  less  than 
three  years,  then  we  presume  that  such 
standard  is  economically  justified. •»  This 


••  For  this  calculation,  the  Department  calculated 
cost-of-operation  based  on  the  DOE  test  procedures 
with  assumed  usage  shown  in  Table  3.5  of  the  TSD. 
Commercial  and  industrial  consumers  that  use  the 
ballasts  less  hours  will  experience  a  longer  payback 
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presumption  of 
can  be  rebutted 


economic  justification 
upon  a  proper  showing. 


e.  Economic  Jui  tification 

As  noted  earl 
325(o)(2)(B)(i 
factors  to  be  ev<  luated 
whether  a  consf  rvation 
economically 


cfl 


er.  Section 

the  Act  provides  seven 
in  determining 
standard  is 
jijstified. 


FR  36974  (July 
of  the  rule  have 
implementation 


1 .  Economic  Im  jact  on  Manufacturers 
and  Consumers 

The  July  1996  Process  Improvement 
Rule  establishe(  procedures, 
interpretations  i  nd  policies  to  guide  the 
Department  in  t  le  consideration  of  new 
or  revised  appli  mce  efficiency 
standards  (Proc(  idures  for  Consideration 
of  New  or  Revis  3d  Energy  Conservation 
Standards  for  Consumer  products).  61 

5,  1996).  Key  objectives 
'  direct  bearing  on  the 
of  manufacturer  impact 
analyses.  First,  ihe  Department  will 
utilize  an  annual  cash  flow  approach  in 
determining  the  quantitative  impacts  on 
manufactiirers. '  'his  includes  a  short- 
based  on  the  cost  and 
capital  requiren  ents  during  the  period 
between  the  anr  ouncement  of  a 
regulation  and  t  le  time  when  the 
regulation  come  5  into  effect,  and  a  long- 

1 .  Impacts  analyzed 
include  industr  net  present  value,  cash 
flows  by  year,  ci  langes  in  revenue  and 
income,  and  oth  sr  measiu-es  of  impact, 
as  appropriate.  Secondly,  the 
Department  will  analyze  and  report  the 
impacts  on  diffe  rent  types  of 
manufacturers,  mth  particular  attention 
to  impacts  on  small  manufactiuers. 
Thirdly,  the  Dep  artment  will  consider 
the  impact  of  sta  ndards  on  domestic 
manufacturer  employment, 
manufacturing  capacity,  plant  closures 
and  loss  of  capit  il  investment.  Finally, 
the  Department  vill  take  into  account 
cumulative  impi  icts  of  different  DOE 
regulations  on  n  anufacturers. 

For  consumer  ,  measiues  of  economic 
impact  are  the  c  tanges  in  purchase 
price  and  annua  energy  expense.  The 
purchase  price  and  annual  energy 
expense,  i.e.,  lif« -cycle  cost,  of  each 
standard  level  aj  e  presented  in  Chapter 
4  of  the  Technicil  Support  Document 
(TSD).  Under  section  325  of  the  Act,  the 
life-cycle  cost  ar  alysis  is  a  separate 
factor  to  be  cons  dered  in  determining 
economic  justification.  Additionally,  the 
Department  has  decided  to  consider, 
under  factor  sev  in,  "other  factors  the 
Secretary  consid  srs  relevant,"  the  life- 
cycle  cost  impac  ts  on  those  subgroups 
of  commercial  aj  id  industrial  consumers 
who,  if  forced  bj  standards  to  purchase 


while  those  that  use  [|iein  more  will  have  a  shorter 
payback. 


electronic  ballasts,  would  choose  to 
switch  from  T12  to  T8  lighting  systems. 

2.  Life-Cycle  Costs 

One  measure  of  the  effect  of  proposed 
standards  on  consumers  is  the  change  in 
operating  expense  as  cornpared  to  the 
change  in  purchase  price,  both  resulting 
from  standards.  This  is  quantified  by  the 
difference  in  the  life-cycle  costs 
between  the  baseline  and  the  more 
efficient  technologies  for  the  lamp/ 
ballast  combinations  analyzed.  The  life- 
cycle  cost  is  the  sum  of  the  purchase 
price  and  the  operating  expense, 
including  installation  and  maintenance 
expenditures,  discounted  over  the 
lifetime  of  the  appliance. 

For  each  lamp/ballast  combination, 
we  calculated  the  life-cycle  costs  for 
three  technologies:  energy  efficient 
magnetic,  cathode  cutout  and  electronic 
ballasts.  We  used  real  discount  rates  of 
4,  8  and  15  percent  for  the  calculations. 
The  assumption  is  that  the  consumer 
purchases  the  ballast  in  2003.  Price 
forecasts  are  taken  from  the  1999 
Annual  Energy  Outlook  of  the  Energy 
Information  Administration  {DOE/EIA- 
0383).  For  the  probability-based  life- 
cycle  cost  analysis,  we  used  a 
distribution  of  marginal  electricity 
prices  for  a  data  base  of  conmiercial 
buildings  (see  Chapter  4  and  Appendix 
B  of  the  TSD).  The  life-cycle  cost 
calculations  include  ballast  and  lamp 
costs  (ptiTchase  prices  and  installation 
costs  for  both  and  replacement  costs  for 
lamps  only)  and  annual  electricity  costs 
of  the  lamp/ballast  system  operation 
over  the  lifetime  of  the  ballast.  Chapter 
4  of  the  TSD  contains  the  details  of  the 
life-cycle  cost  calculations  including 
those  considered  under  factor  seven 
below,  infra. 

3.  Energy  Savings 

While  significant  conservation  of 
energy  is  a  separate  statutory 
requirement  for  imposing  an  energy 
conservation  standard,  the  Act  requires 
DOE,  in  determining  the  economic 
justification  of  a  standard,  to  consider 
the  total  projected  energy  savings  that 
are  expected  to  result  directly  from 
revised  standards.  The  Department  used 
the  NES  spreadsheet  results,  discussed 
earlier,  in  its  consideration  of  total 
projected  savings.  The  savings  are 
provided  in  Section  V  of  this  notice. 

4.  Lessening  of  Utility  or  Performance  of 
Products 

This  factor  cannot  be  quantified.  In 
establishing  classes  of  products  and 
design  options  and  by  providing 
exemptions,  the  Department  tried  to 
eliminate  any  degradation  of  utility  or 


performance  in  the  products  under 
consideration  in  this  rulemaking. 

An  issue  of  utility  that  was 
considered  was  the  possibility  of 
interference  with  certain  equipment, 
such  as  medical  monitoring  equipment, 
caused  by  the  high  frequency  of 
electronic  ballasts.  To  prevent  any 
interference  that  cannot  be  solved  by 
electronic  ballast  designers,  the 
Department  is  not  establishing  a 
standard  for  T8  ballasts,  thereby 
allowing  magnetic  T8  ballasts  for  such 
applications. 

5.  Impact  of  Lessening  of  Competition 

It  is  important  to  note  that  this  factor 
has  two  parts;  on  the  one  hand,  it 
assumes  that  there  could  be  some 
lessening  of  competition  as  a  result  of 
standards;  and  on  the  other  hand,  it 
directs  the  Attorney  General  to  gauge 
the  impact,  if  any,  of  that  effect. 

In  order  to  assist  the  Attorney  General 
in  making  such  a  determination,  the 
Department  has  provided  the  Attorney 
General  with  copies  of  this  notice  and 
the  Technical  Support  Document  for 
review. 

6.  Need  of  the  Nation  To  Conserve 
Energy 

We  report  the  enviroimiental  effects 
from  each  standard  level  for  each 
product  under  this  factor  in  Section  V 
of  this  notice. 

7.  Other  Factors 

This  provision  allows  the  Secretary  of 
Energy,  in  determining  whether  a 
standard  is  economically  justified,  to 
consider  any  other  factors  that  the 
Secretary  deems  to  be  relevant.  Under 
this  factor,  the  Secretary  has  decided  to 
consider  the  life-cycle  cost  impacts  on 
those  subgroups  of  consumers  who,  if 
forced  by  standards  to  purchase 
electronic  ballasts,  would  choose  to 
switch  from  T12  to  T8  lighting  systems. 
This  analysis  is  part  of  the  Department's 
continuing  effort  to  study  the  economic 
impact  of  standards  on  consiuners. 
while  the  Department  does  not  believe 
it  can  set  standard  levels  based  on 
consumer  purchasing  behavior  given  the 
findings  of  the  coiul  in  Natural 
Resources  Defense  Council  v. 
Herrington.  768  F.  2d  1355,  1406-07 
(D.C.  Cir.  1985),  where  the  court  stated 
that  "the  entire  point  of  a  mandatory 
program  was  to  change  consumer 
behavior"  and  "the  fact  that  consumers 
demand  short  payback  periods  was 
itself  a  major  cause  of  the  market  failure 
that  Congress  hoped  to  correct,"  the 
Department  will  consider  and  evaluate 
the  impact  of  likely  consumer  actions. 

The  Secretary  has  also  decided  to 
consider  the  Joint  Comment.  This 
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proposal  segments  the  ballast  market  by 
defining  replacement  ballasts  and 
proposes  extended  implementation 
dates  for  all  segments  of  the  ballast 
markiet  to  comply  with  the  new 
standards.  The  proposal  also  includes 
certain  exemptions.  All  of  these 
proposals  are  oriented  toward  mitigating 
financial  impacts  on  manufacturers  and 
ensuring  a  minimal  level  of  disruption 
to  the  ballast  replacement  marketplace. 

m.  Methodology 

The  Process  Rule  outlines  the 
procediu-al  improvements  identified  by 
the  interested  parties.  61  FR  36974.  The 
process  improvement  effort  also 
included  a  review  of  the:  (1)  Economic 
models;  (2)  analytical  tools;  (3) 
methodologies;  (4)  non-regulatory 
approaches;  and  (5)  prioritization  of 
futiu-e  rules. 

The  Department  developed  two  new 
spreadsheet  tools  to  meet  the  objectives 
of  the  Process  Rule.  The  first 
spreadsheet  calculates  Life-Cycle-Cost 
(LCC)  and  Payback.  The  second 
calculates  national  energy  savings 
(NES).  We  tailored  versions  of  these  two 
spreadsheets  for  the  ballast  analyses. 
The  Department  also  completely  revised 
the  methodology  used  in  assessing 
manufacturer  impacts  including  the 
adoption  of  the  Government  Regulatory 
Impact  Model  (GRIM). 

Additionally,  DOE  has  developed  a 
new  approach  using  the  National  Energy 
Modeling  System  (NEMS)  to  estimate 
impacts  of  ballast  energy  efficiency 
standards  on  electric  utilities  and  the 
environment.  The  Department  used  a 
version  of  Energy  Information 
Administration's  (EIA)  NEMS  for  the 
utility  and  environmental  analyses. 
NEMS  simulates  the  energy  economy  of 
the  U.S.  and  has  been  developed  over 
several  years  by  the  EIA  primarily  for 
the  purpose  of  preparing  the  Annual 
Energy  Outlook  (AEO).  NEMS  produces 
a  widely-known  baseline  forecast  for  the 
U.S.  through  2020  that  is  available  in 
the  public  domain.  The  version  of 
NEMS  used  for  appliance  standards 
analysis  is  called  NEMS-BRS^,  and  is 
based  on  the  AE099  version  with  minor 
modifications.  NEMS  offers  a 
sophisticated  picture  of  the  effect  of 
standards  since  its  scope  allows  it  to 
measure  the  interactions  between  the 
various  energy  supply  and  demand 
sectors  and  the  economy  as  a  whole. 


=  EIA  approves  use  of  the  name  NEMS  to  describe 
only  an  AEO  version  of  the  model  without  any 
modification  to  code  or  data.  Because  our  analysis 
entails  some  minor  code  modifications  and  the 
model  is  run  under  various  policy  scenarios  that 
deviate  from  AEO  assumptions,  the  name  NEMS- 
BRS  refers  to  the  model  as  used  here. 


a.  Life-Cycle-Cost  Spreadsheet 

This  section  describes  the  LCC 
spreadsheet  model  used  for  analyzing 
the  economic  impacts  of  possible 
standards  on  individual  commercial  and 
industrial  consumers.  Details  of  the 
spreadsheet  model  can  be  foimd  in 
Appendix  A.  We  conduct  the  LCC 
analysis  with  a  spreadsheet  model 
developed  in  Microsoft  Excel  for 
Windows  95.  When  combined  with 
Crystal  Ball  {a  conmiercially  available 
software  program),  the  LCC  model  can 
use  a  Monte  Carlo  simulation  to  perform 
the  analysis  by  incorporating 
uncertainty  and  variability 
considerations.  The  spreadsheet  is 
organized  so  that  ranges  (distributions) 
can  be  entered  for  each  input  variable 
needed  to  perform  the  calculations.  The 
LCC  output  can  be  either  a  point  value 
when  we  use  the  average  value  of  the 
inputs  or  a  distribution  when  we  use 
distributions  for  some  or  all  of  the 
inputs.  In  the  analyses  described  in  this 
notice,  we  used  distributions  for  the 
most  important  input  variables. 

The  life-cycle  cost  calculations 
include  ballast  and  lamp  costs 
(purchase  price  and  installation  cost  for 
both  and  replacement  cost  for  lamps 
only)  and  annual  electricity  costs  of  the 
lamp/ballast  system  operation  over  the 
lifetime  of  the  ballast.  The  inputs  to  the 
life-cycle  cost  analysis  include:  The  year 
standards  take  effect,  the  discount  rate, 
the  electricity  price  projections,  ballast 
prices,  annual  lighting  hours,  ballast 
life,  ballast  input  power,  and  initial  and 
lamp  replacement  costs.  Chapter  4  of 
the  TSD  contains  the  details  of  the  life- 
cycle  cost  calculations. 

In  certain  cases  (when  a  T8  lamp/ 
ballast  system  is  considered  as  replacing 
a  T12  lamp/ballast  system),  an 
additional  input  (mean  lamp  lumens) 
was  required.  We  used  this  input  to 
normalize  the  imequal  light  outputs  for 
the  two  lamp  types. 

b.  National  Energy  Savings  Spreadsheet 

In  order  to  make  the  analysis  more 
accessible  and  transparent  to  all 
stakeholders,  we  developed  a 
spreadsheet  model  that  uses  Excel  in 
Windows  95  to  calculate  the  national 
energy  savings  (NES)  and  the  national 
economic  costs  and  savings  from  new 
standards.  We  can  change  input 
quantities  within  the  spreadsheet.  For 
example,  one  can  easily  change  the 
ballast  prices.  Unlike  the  LCC  analysis, 
the  NES  spreadsheet  does  not  use 
distributions  for  inputs  or  outputs.  We 
conduct  sensitivities  by  running 
different  scenarios. 

DOE  uses  the  NES  spreadsheet  to 
perform  calculations  of  national  energy 


savings  based  on  user  inputs  similar  to 
those  for  the  LCC  spreadsheet.  The 
national  energy  savings,  energy  cost 
savings,  equipment  costs  and  net 
present  value  of  benefits  for  several 
product  classes  are  forecast  from  the 
chosen  start  year  through  2030.  The 
forecasts  provide  annual  and 
cumulative  values  for  all  four  output 
parameters. 

The  Department  calculates  the 
national  energy  savings  by  subtracting 
energy  use  under  a  standards  scenario 
from  energy  use  in  a  base  case  (no 
standards  scenario).  Energy  use  is 
reduced  when  an  energy  efficient 
magnetic  (EEM)  ballast  is  replaced  by 
either  a  cathode  cutout  (CC)  or  an 
electronic  ballast.  For  CC  standards,  the 
user  can  specify  what  percent  of  EEM 
ballasts  are  converted  to  electronic  and 
what  percent  to  CC.  For  an  electronic 
standard,  the  user  can  specify  what 
percent  of  EEM  ballasts  are  converted  to 
T12  or  T8  electronic.  Unit  energy 
savings  for  each  product  class  are  the 
same  as  calculated  in  the  LCC 
spreadsheet.  Additional  information 
about  the  NES  spreadsheet  can  be  found 
in  Chapter  5  and  Appendix  B  of  the 
TSD. 

User  inputs  include:  (1)  A  choice  from 
among  several  electricity  price 
projections;  (2)  effective  date  of  the 
ballast  standard;  (3)  discount  rate  and 
discount  year;  (4)  a  shipments  forecast; 
and  (5)  ballast  assumptions.  Ballast 
assumptions  include  inputs  such  as 
annual  lighting  hours  and  ballast  prices. 
Additionally,  we  use  a  time  series  of 
conversion  factors  to  change  from  site  to 
source  energy. 

One  of  the  more  important 
components  of  any  estimate  of  futiu^ 
impact  is  shipments.  Forecasts  of 
shipments  for  the  base  case  and 
standards  case  were  used  as  inputs  to 
the  NES  spreadsheet.  The  shipments 
portion  of  the  spreadsheet  forecasts 
EEM  ballast  shipments  from  1997  to 
2030.  One  base  case  scenario  assumes 
decreasing  shipments  of  EEM  ballasts 
until  the  year  2015.  Another  base  case 
scenario  assumes  decreasing  shipments 
until  the  year  2027.  The  decreasing 
shipments  scenarios  are  determined  by 
one  user  input:  The  year  by  which  EEM 
ballast  shipments  decrease  to  10  percent 
of  the  1997  value.  The  decrease  in  EEM 
shipments  is  linear.  Once  that  10 
percent  value  is  reached,  shipments 
remain  at  that  value  through  2030. 
Additional  details  on  the  various 
shipments  forecasts  are  provided  in 
Chapter  5  of  the  TSD. 
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present  and  past  structure  and  market 
characteristics  of  the  ballast  industry. 
This  activity  involved  both  quantitative 
and  qualitative  efforts  to  assess  the 
industry  and  products  to  be  analyzed. 
Issues  addressed  included  manufacturer 
market  shares  and  characteristics;  trends 
in  number  of  firms;  the  financial 
situation  of  manufacturers;  and  trends 
in  ballast  characteristics  and  markets. 

We  presented  publicly  available 
quantitative  data  published  by  U.S. 
Bureau  of  Census  with  regards  to  the 
ballast  industry  at  the  April  28,  1998. 
workshop.  These  reports  include  such 
statistics  as  the  number  of  companies, 
manufacturing  establishments, 
employment,  payroll,  value  added,  cost 
of  materials  consumed,  capital 
expenditures,  product  shipments,  and 
concentration  ratios. 

To  further  assist  in  performing  the 
Industry  Profile  and  to  define  key 
issues,  the  Department  conducted  a 
series  of  interviews  with  ballast 
manufacturers  in  late  1996  and  early 
1997.  DOE  distributed  summaries  of 
these  interviews  at  the  "Public 
Workshop  on  the  Revised  Life  Cycle 
Cost  and  Engineering  Analysis  of 
Fluorescent  Lamp  Ballasts,"  held  on 
March  18,  1997. 

The  interviews  and  review  of  public 
literature  suggested  that  the  following 
guidelines  be  followed  to  assess  the 
impacts  of  a  new  ballast  standard.  First, 
the  Manufactiuer  Impact  Analysis 
should  be  performed  on  a  company-by- 
company  basis  and  the  industry  impact 
constructed  from  an  aggregation  of 
impacts  on  individual  companies. 
Second,  the  analysis  should  recognize 
the  increasingly  global  natiu'e  of  the 
ballast  industry.  Gains  or  losses  in  U.S. 
sales  will  have  consequences  for 
manufacturers  regardless  of  where  their 
production  facilities  are  located.  Where 
possible,  the  analysis  should  be 
structured  to  assess  impacts  at  U.S. 
National,  North  American,  and  Global 
levels.  Finally,  the  Manufacturer  Impact 
Analysis  should  include  consideration 
of  direct  industry  suppliers  and 
luminaire  and  lamp  manufacturers.  The 
Department  recognized  that 
manufacturers  do  not  operate  in 
isolation  and  that  changes  in  production 
levels  or  economic  health  of  a 
manufacturer  can  have  significant 
impacts  on  its  suppliers  and  other  trade 
allies. 

2.  Phase  2,  "Strawman"  Industry  Cash 
Flow 

Phase  2  of  the  manufacturer  analyses 
has  as  its  focus  the  "larger"  industry.  As 
such,  this  phase  resembles  the 
Department's  past  practice  of  modeling 
a  "prototypical"  firm  with  average 


industry  values.  The  analytical  tool 
used  for  calculating  the  financial 
impacts  of  standards  on  manufactiu-ers 
is  the  GRIM.  In  phase  2,  we  used  GRIM 
to  perform  a  "strawman"  industry  cash 
flow  analysis.  Section  III.c  below, 
describes  briefly  the  GRIM's  operating 
principles. 

Given  the  relatively  small  number  of 
firms  in  the  industry,  the  Department 
proposed  to  create  an  Industry  Cash 
Flow  Analysis  using  a  "bottom-up" 
approach.  Essentially,  each 
manufacturer  was  asked  to  provide  its 
own  cash  flow  analysis  to  be  aggregated 
with  all  other  manufacturer  submittals. 

In  order  to  facilitate  individual 
manufacturer  analysis,  the  Department 
prepared  "strawman"  scenarios  for  a 
"prototypical"  manufactiuer  from 
publicly  available  financial  information. 
Manufacturers  then  performed  their 
individual  cash  flows  by  modifying 
relevant  parameters  in  the  strawman  to 
meet  their  own  situation  (price,  cost, 
financial,  shipments,  etc.). 

For  the  strawman,  the  Department 
prepared  a  list  of  financial  values  to  be 
used  in  the  GRIM  industry  analysis.  We 
estimated  these  by  studying  publicly 
available  financial  statements  of 
fluorescent  lamp  ballast  manufacturers. 
A  detailed  definition  of  financial  inputs 
and  their  values  for  a  "prototypical" 
ballast  manufactiu-er  is  contained  in 
Attachment  C  of  the  document,  entitled 
"Financial  Inputs  to  GRIM  for  the 
Ballast  Rulemaking  Analysis."  We 
derived  strawmcm  values  for  prices  from 
the  Biueau  of  Census'  Current  Industrial 
Reports  (CIRs).  The  dollar  value  of 
ballast  shipments  from  factories  is 
divided  by  the  quantity  of  ballasts 
shipped  to  arrive  at  the  per  unit 
memufacturer  price.  In  order  to  estimate 
manufacturing  costs-labor,  materials, 
depreciation/tooliug,  etc. — from  the 
average  manufacturer  prices  obtained 
from  CIRs,  we  developed  a  typical 
ballast  industry  cost  structure  from 
publicly  available  information  from  the 
Census  of  Manufacturers  (CMs)  and 
from  transformer  industry  statistics 
(SIC#  3612),  and  which  we  obtained 
from  Robert  Morris  Associates  (RMA) 
reports.  Finally  in  preparing  the  draft 
industry  cash  flow  analysis,  the 
Department  used  the  same  ballast 
shipment  scenarios  developed  for  the 
NES  spreadsheet. 

3.  Phase  3,  Sub-Group  Impact  Analysis 

The  Department  conducted  detailed 
interviews  with  ballast  manufacturers 
representing  over  95  percent  of 
domestic  ballast  sales  to  gain  insight 
into  the  potential  impacts  of  standards. 
During  these  interviews,  the  Department 
solicited  the  information  necessary  to 
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evaluate  cashflows  and  to  assess 
employment  and  capacity  impacts. 

The  interview  process  had  a  key  role 
in  the  manufacturer  impact  analyses, 
since  it  provided  an  opportunity  for 
manufacturers  to  express  privately  their 
views  on  important  issues  and  provide 
confidential  information  needed  to 
assess  financial,  employment  and  other 
business  impacts.  To  support  the 
development  of  company  cashflows,  the 
interview  guide  solicited  information  on 
the  possible  impacts  of  new  standards 
on  manufacturing  costs,  product  prices, 
and  sales.  The  evaluation  of  the  possible 
impacts  on  direct  employment,  and 
assets  also  drew  heavily  on  the 
information  gathered  during  the 
interviews.  The  interview  guide 
solicited  both  qualitative  and 
quantitative  information.  We  requested 
supporting  information  whenever 
applicable. 

DOE  asked  interview  participants  to 
identify  all  confidential  information 
provided  in  writing  or  orally. 
Approximately  two  weeks  following  the 
interview,  we  provided  an  interview 
slunmary  to  give  manufacturers  the 
opportunity  to  confirm  the  accuracy  and 
protect  the  confidentiality  of  all 
collected  information. 

4.  Phase  4,  Industry  Cash  Flow 

As  previously  described,  we  used  the 
GRIM  spreadsheet  and  an  interview 
guide  to  perform  the  ballast 
Manufacturer  Impact  Analysis  on  a 
company-by-company  basis.  This 
process  has  the  benefit  of  enabling  the 
impacts  of  standards  to  be  evaluated  at 
multiple  levels  of  aggregation.  The  total 
industry  impact  was  constructed  from 
an  aggregation  of  impacts  on  individual 
companies.  The  Department  aggregated 
the  individual  cash  flows  into  three 
groups,  one  including  all  manufacturers, 
a  second  including  full  line 
manufactures  of  magnetic  and  electronic 
ballasts  only,  and  a  third  group 
including  manufacturers  producing  only 
electronic  ballasts.  This  aggregation 
scheme  was  selected  as  the  most 
representative  of  the  range  of  impacts  on 
individual  manufactures  compared  to 
the  industry  aggregate  values. 

5.  GRIM  Spreadsheet 

A  change  in  standards  affects  a 
manufacturer's  cashflow  in  three 
distinct  ways.  Increased  levels  of 
standards  will:  (1)  Require  additional 
investment;  (2)  raise  production  costs: 
and  (3)  affect  revenue  through  higher 
prices  and,  possibly,  lower  quantities 
sold.  To  quantify  these  changes,  the 
Department  performs  an  industry  and 
manufacturer  cashflow  analyses  using 
the  GRIM. 


The  GRIM  analysis  uses  a  number  of 
inputs — annual  ballast  shipments; 
ballast  prices;  manufacturer  costs  such 
as  materials  and  labor,  selling  and 
general  administration  costs,  taxes,  and 
capital  expenditures — to  arrive  at  a 
series  of  annual  cash  flows  beginning 
ft-om  before  implementation  of 
standards  and  continuing  expUcitly  for 
several  years  after  implementation.  The 
measure  of  industry  net  present  values 
are  calculated  by  discounting  the  annual 
cash  flows  from  the  period  before 
implementation  of  standards  to  some 
future  point  in  time.  Additional 
information  about  the  GRIM  spreadsheet 
can  be  found  in  Chapter  6  of  the  TSD. 

d.  NEMS  Environmental  Analysis 

The  environmental  analysis  provides 
estimates  of  changes  in  emissions  of 
nitrogen  oxides  (NOx)  and  carbon  from 
carbon  dioxide  (CO2).  The  Department 
used  NEMS-BRS  for  the  fluorescent 
ballast  environmental  analyses  (as  well 
as  the  utility  analyses).  NEMS-BRS  is 
nm  similar  to  the  AE099  NEMS  except 
that  commercial  lighting  energy  usage  is 
reduced  by  the  amount  of  energy 
(electricity)  saved  due  to  proposed 
ballast  standards.  The  input  of  energy 
savings  are  obtained  from  the  NES 
spreadsheet.  For  the  environmental 
emalysis,  the  output  is  the  forecasted 
physical  emissions.  The  net  benefits  of 
the  standard  is  the  difference  between 
emissions  estimated  by  NEMS-BRS  and 
the  AE099  Reference  Case. 

The  environmental  analysis  is 
relatively  straightforward  from  NEMS- 
BRS.  Carbon  emissions  are  tracked  in 
NEMS-BRS  using  a  detailed  carbon 
module  that  provides  robust  results 
because  of  its  broad  coverage  of  all 
sectors  and  inclusion  of  interactive 
effects.  The  only  form  of  carbon  tracked 
by  NEMS-BRS  is  CO2.  However,  in  this 
report  the  carbon  savings  are  reported  as 
elemental  carbon. 

The  two  airborne  pollutant  emissions 
that  have  been  reported  in  past  analyses, 
SO2  and  NOx,  are  reported  by  NEMS- 
BRS.  NOx  results  are  based  on  forecasts 
of  compliance  with  existing  legislation. 
In  the  case  of  SO2,  the  Clean  Air  Act 
Amendments  of  1990  set  an  emissions 
cap  on  all  power  generation.  The 
attaiimaent  of  this  target,  however,  is 
flexible  among  generators  and  is 
enforced  by  applying  market  forces, 
through  the  use  of  emissions  allowances 
and  tradable  permits.  As  a  result, 
accurate  simulation  of  SO2  trading  tends 
to  imply  that  physical  emissions  effects 
will  be  zero  because  emissions  will 
always  be  at,  or  near,  the  ceiling.  This 
fact  has  caused  considerable  confusion 
in  the  past.  There  is  virtually  no  real 
possible  SO2  environmental  benefit 


from  electricity  savings  as  long  as  there 
is  enforcement  of  the  emission  ceilings. 
Please  see  Appendix  D  of  the  TSD  for 
a  discussion  of  this  issue. 

Alternative  price  forecasts 
corresponding  to  the  high  and  low 
economic  growth  side  cases  found  in 
AE099  have  also  been  generated  for  use 
by  NES  and  will  be  explored  in  a  similar 
fashion  with  NEMS-BRS  runs. 

IV.  Discussion  of  Comments 

As  noted  above,  the  DOE  proposed  to 
revise  the  energy  conservation  standards 
applicable  to  fluorescent  lamp  ballasts 
on  March  4. 1994.  On  January  31,  1995, 
the  Department  published  a  rulemaking 
determination  that,  based  on  comments 
received,  it  would  issue  a  revised  notice 
of  proposed  rulemaking  for  fluorescent 
lamp  ballasts.  Since  that  time,  the 
Department  conducted  numerous 
meetings,  workshops  and  discussions 
regarding  energy  efficiency  standards 
for  fluorescent  lamp  ballasts,  resulting 
in  a  Draft  Report  on  Potential  Impact  of 
Possible  Energy  Efficiency  Levels  for 
Fluorescent  Lamp  Ballasts,  July,  1997; 
Sununary  of  Inputs  for  the  Technical 
Support  Document:  Energy  Efficiency 
Standards  for  Fluorescent  Lamp 
Ballasts,  April  20,  1998;  and  Ballast 
Manufacturer  Impact  Analysis 
Analytical  Approach,  April  10,  1998.  62 
FR  38222  (July  17,  1997)  and  63  FR 
16706  (April  6,  1998).  A  workshop  was 
conducted  on  these  analyses  and 
documents  on  April  28,  1998.  63  FR 
16706  (April  6,  1998).  Based  on 
comments  and  the  growing  popularity 
of  electronic  ballasts  with  T8  lamps,  the 
Department  solicited  further  comments 
specifically  on  the  issue  of  whether 
market  shifts  (e.g.,  from  T12  to  T8 
lamps)  should  be  considered  in 
determining  the  impact  of  an  energy 
conservation  standard  on  commercial 
and  industrial  consumers, 
manufacturers  and  the  nation.  63  FR 
58330  (October  30,  1998).  Further 
comments  on  the  above  analyses,  and 
modifications  resulting  from  those 
comments,  culminated  in  publishing  an 
analysis  on  the  Codes  and  Standards 
Internet  site  (http://Mrww.eren.doe.gov/ 
buildings/codes_standards/applbrf/ 
ballast.html)  in  April  of  1999.  We  also 
conducted  a  workshop  on  that  analysis 
on  June  1,  1999.  64  FR  24634  (May  7, 
1999).  These  analyses  presented  the 
impacts  of  standards  on  consumers,  the 
nation  and  manufacturers.  The 
Department  considers  all  comments 
regarding  this  rulemaking  made  prior  to 
the  three  documents  and  posted  revised 
analyses  listed  above,  to  have  been 
resolved  or  contained  within  comments 
pertaining  to  those  docimients. 
Therefore,  in  today's  notice  of  proposed 
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rulemaking,  the  Department  is  only 
addressing  com  nents  made  relative  to 
those  documenls.  Additionally,  the 
National  Electri  :al  Manufacturers 
Association  (NI  MA),  the  American 
Council  for  an  I  nergy  Efficient 
Economy  (ACEl  IE),  the  Natural 
Resources  Defense  Council  (NRDC),  the 
Alliance  to  Sav<  Energy  (Alliance)  and 
the  Oregon  Enei  gy  Office  (Oregon) 
submitted  a  joir  t  comment  for  amended 
fluorescent  lam  )  ballast  standards. 
(Joint  Comment  No.  91).  While  these 
stakeholders  ha  i  previously  commented 
on  the  above  thi  ee  documents  and  the 
web  posting,  th(  Department  assumes, 
based  on  their  j(  lint  comment,  that  it 
supercedes  thei;  previous  comments. 
Therefore,  their  previous  comments  are 
not  addressed  ii  today's  notice. 

Life  Cycle  Cost  Parameters 

Electricity  pri<  :e:  The  Edison  Electric 
Institute  and  Mj  .  Glenn  Schleede  raised 
questions  about  the  electricity  prices 
used  in  the  199V  Report,  particularly 
about  the  possible  effects  of  increased 
competition  in  t  le  utility  industry  on 
prices.  (EEI,  No.  12  at  2-3  and  Schleede, 
No.  15  at  4-8  an  d  13-20  and  No.  21  at 
2-4). 

To  reflect  inci  eased  competition  in 
the  electricity  ir  dustry  due  to 
restructured  ma  kets,  the  AE099 
reference  case  ai  isumes  a  transition  to 
competitive  reta  il  pricing  in  five 
regions — Califoiaia,  New  York,  New 
Englemd.  the  Mi  i-Atlantic  Area  Council 
(consisting  of  P(  nnsylvania,  Delaware, 
New  Jersey,  and  Maryland),  and  the 
Mid- America  In  erconnected  Network 
(consisting  of  111  inois  and  parts  of 
Wisconsin  and  Missouri).'*  The  specific 
restructuring  pl<  ns  differ  from  State  to 
State  and  utility  to  utility,  but  most  call 
for  a  transition  f  eriod  during  which 
customer  access  will  be  phased  in. 

The  transition  period  reflects  the  time 
needed  for  the  e  itablishment  of 
competitive  mai  itet  institutions  and  the 
recovery  of  stranded  costs  as  permitted 
by  regulators.  Tie  region-wide  10 
percent  rate  redi  iction  required  in 
California  is  rep  esented.  For  the  other 
regions  it  is  assu  med  that  competition 
will  be  phased  i  i  between  1999  and 
2007,  with  fully  competitive  prices 
beginning  in  20(  8.  In  all  the 
competitively  priced  regions,  the 


generation  price 
energy  alone)  is 


(the  price  for  the 

set  by  the  marginal  cost 


•*  For  more  informa  I 
assumptions,  please 


of  generation.  Tiansmission  and 
distribution  pric  3s  are  assumed  to 
remain  regulatec  . 

Several  commsnts,  including  EEI  and 
Mr.  Schleede  su  jested  marginal 
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electricity  rates  should  be  used  instead 
of  average  values.  (EEI,  No.  12  at  2, 
Schleede,  No.  15  at  6  and  No.  21  at  3, 
CDA,  No.  25  at  2  and  NEMA,  No.  27  at 
20-21).  Mr.  Schleede  also  suggested  that 
instead  of  using  one  electricity  price  for 
all  years  of  the  analysis,  a  projection  of 
future  electricity  prices  should  be  used. 
(Schleede,  No.  15  at  5). 

In  response  to  comments  on  marginal 
energy  prices,  we  performed  a  separate 
analysis,  whose  goal  was  to  generate 
marginal  electricity  prices  for  the 
commercial  sector.  Because  of  the  large 
number  of  electric  utilities  in  the  U.S., 
we  chose  a  small  subset  of  electric 
utilities  for  this  analysis.  We  analyzed 
the  electric  bills  (with  and  without 
standards)  of  a  large  number  of 
commercial  buildings  in  each  of  these 
utility  districts.  In  the  TSD  (see  Chapter 
4),  we  show  how  a  distribution  of 
marginal  electricity  prices  was  obtained 
from  this  analysis  of  rate  schedules  for 
24  utilities  for  the  year  1997.  We 
projected  these  marginal  prices  for  each 
future  year  of  the  analysis  by  using  the 
rate  of  decrease  in  the  ElA  Annual 
Energy  Outlook  1999,  as  shown  in  Table 
4.2  in  Chapter  4  of  the  TSD.  Alternative 
electricity  price  scenarios  shown  in 
Table  4.2  are  also  available  to  users  of 
the  Life  Cycle  Cost  and  National  Energy 
Savings  spreadsheets. 

Mr.  Schleede  indicated  that  the 
sensitivity  analysis,  which  considered 
the  full  distribution  of  U.S.  commercial 
electricity  prices,  was  an  improvement 
over  the  previous  practice  of  just  using 
a  point  estimate.  (Schleede,  No.  21  at  1). 

Additional  comments  on  marginal 
electricity  prices  were  received  after  the 
posting  of  analysis  results  on  the  DOE 
web  site  in  April  of  1999. 

Mr.  Schleede  stated  DOE  and  its 
contractors  have  continued  their 
ambivalence  about  removing  fixed  costs 
from  the  life  cycle  cost  calculations. 
(Schleede,  No.  76  at  1). 

Mr.  Schleede  is  incorrect.  We  have 
used  marginal  electricity  prices  for  all 
life-cycle  cost  savings  calculations  and 
there  are  no  fixed  costs  in  the  marginal 
electricity  prices  used  as  described  in 
Appendix  B  of  the  TSD. 

EEI  does  not  agree  with  the 
calculations  of  "epsilon"  values  as 
shown  in  the  April  1999  text  report 
entitled  Life  Cycle  Cost  Results.  EEI 
would  like  to  see  how  DOE  handled  the 
issues  of  lighting  load  factors  (e.g.,  the 
amount  of  lighting  actually  used  during 
the  day,  such  as  90  percent  of  the 
fixtures)  which  affect  kWh  energy 
reductions,  and  coincidence  and 
diversity  factors  which  will  affect  the 
kW  demand  reductions  (and  their 
economic  impact).  (EEI,  No. 48  at  2). 


The  Department  describes  the  method 
in  Appendix  B  of  the  TSD,  Marginal 
Energy  Prices  report:  Demand 
Decrement  Due  to  Standards — The  Role 
of  Lighting  Coincidence  and  Diversity. 

EEI  commented  that  a  line  in  the  LCC 
results  writeup  reads  "the  change  in  the 
bill  divided  by  the  change  in  energy 
usage  yields  the  marginal  electricity 
price."  EEI  stated  that  this  is  not 
analytically  correct.  For  commercial 
(and  industrial)  customers,  there  is  a 
marginal  kWh  price  and  a  marginal  kW 
price  that  should  not  be  "blended"  for 
a  cost  analysis.  The  change  in  the  kWh 
energy  portion  cost  of  the  bill  divided 
by  the  change  in  energy  usage  yields  the 
marginal  kWh  energy  price,  and  the 
change  in  the  kW  demand  cost  of  the 
bill  divided  by  the  change  in  the  peak 
kW  demand  (monthly  and/or  on-peak) 
yields  the  marginal  kW  demand  price. 
These  two  marginal  costs  are  separate 
and  calculated  differently.  (EEI,  No.  48 
at  4). 

The  bill  is  a  combination  of  the  kWh 
(energy)  and  kW  (demand)  components, 
and  the  Department  calculated  them 
separately  in  order  to  derive  the 
marginal  electricity  prices.  The  use  of  a 
proportional  demand  decrement 
(calculated  as  explained  in  Appendix  B 
of  the  TSD,  Marginal  Energy  Prices) 
enabled  DOE  to  calculate  each  of  the 
contributions  to  bill  savings  associated 
with  kWh  savings  and  kW  savings. 

Published  sources  for  average 
commercial  prices  (defined  as  revenues 
from  energy  and  demand  charges 
combined,  divided  by  energy  sales)  are 
expressed  on  a  per  kWh  basis, 
"blending"  the  energy  and  demand 
charges.  For  consistency  with  those 
sources  of  projected  conunercial  energy 
prices,  the  Department  sees  no  practical 
alternative  to  including  the  kW 
(demand)  savings  component,  expressed 
on  a  per  kWh  basis,  in  the  derivation  of 
marginal  commercial  prices. 

EEI  stated  it  is  not  sure  how  DOE 
performed  the  calculation  of  epsilons 
for  industrial  customers,  as  only  the 
procedure  for  commercial  customers 
was  outlined  in  the  text  report  (DOE 
web  posting  of  April,  1999).  (EEI,  No.  48 
at  4). 

The  epsilon  distribution  calculated 
for  the  commercial  sector  was  also  used 
for  calculating  the  industrial  marginal 
electricity  prices  from  the  industrial 
average  electricity  prices. 

EEI  stated  that  DOE  used  the 
"average"  electric  price,  rather  than  the 
marginal  electricity  price,  on  the 
spreadsheet  under  the  "Results"  tab. 
This  has  the  result  of  showing  more 
favorable  results  for  life  cycle  cost 
savings,  paybacks,  and  the  globalized 
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percentage  of  winners  and  losers.  (EEI, 
No.  48  at  4). 

The  results  (life-cycle  cost  savings, 
payback  and  percent  winners  and 
losers)  are  calculated  using  marginal 
prices  applied  to  electricity  savings.  The 
sheet  titled  "Results"  in  the  LCC  version 
4  spreadsheet  does  use  average  values 
for  the  purpose  of  calculating  a  life- 
cycle  cost  for  each  technology. 
However,  this  sheet  was  only  provided 
as  a  check  to  allow  the  user  to  estimate 
LCC  and  payback  periods  using  average 
values  and  then  compare  them  to  the 
results  obtained  with  distributions  (in 
Crystal  Ball)  for  the  main  inputs.  We 
will  relabel  the  "Results"  sheet  to  "LCC 
and  Payback  Periods  Using  Average 
Values  for  All  Inputs"  to  avoid 
confusion  in  any  future  analysis. 

Mr.  Schleede  stated  that  electricity 
prices  are  falling  faster  than  the  EIA 
forecast  in  Annual  Energy  Outlook, 
1998  and  1999  Reference  cases. 
(Schleede,  No.  76atl). 

DOE  used  the  EIA  forecast  over  the 
period  2003-2030.  The  rate  of  decrease 
over  the  last  few  years  is  influenced  by 
electricity  deregulation  and  seems 
imlikely  to  translate  into  a  27  year 
trend. 

Mr.  Schleede  stated  that  there  is  a 
wide  variation  in  electricity  prices  and 
many  people  and  organizations  would 
be  forced  to  incur  higher  life  cycle  costs 
if  DOE  proceeds  with  ballast  standards. 
(Schleede,  No.  76atl). 

The  Department  uses  a  distribution  of 
electricity  prices  as  input  to  its  LCC 
analysis  and  reports  the  percentage  of 
end-users  with  higher  and  lower  LCC 
from  ballast  standards. 

Annual  Lighting  Hours:  The  values 
we  used  for  annual  lighting  hours  in  the 
1997  Report  were  based  on  average 
values  from  energy  audits  performed  by 
Xenergy,  Inc.  on  over  25,000  buildings 
between  1990  and  1994,  as  described  in 
Section  A.4  of  the  1997  Report. 

EEI  asked  that  a  +/  -  range  be  given 
for  the  average  annual  operating  hours. 
(EEI,  No.  12  at  3). 

We  are  using  ranges  of  annual  lighting 
operation  hours,  as  shown  in  Figures  4.4 
through  4.9  of  the  TSD,  in  calculating 
consumer  life  cycle  costs.  These 
distributions  range  from  less  than  200 
hours  of  use  to  over  8,000  hours. 

Other  LCC  Inputs:  EEI  asked  if  U-tube 
lamps  were  included.  (EEI,  No.  12  at  3). 

U-tube  lamps  are  driven  by  the  same 
ballasts  as  straight-tube  lamps; 
therefore,  we  did  not  conduct  separate 
LCC  analyses  for  them  (the  wattages  and 
lamp  prices  are  only  slightly  different). 
Ballasts  that  drive  U-tube  lamps  are 
included  in  the  NEMA  data  to  generate 
shipments  data  for  the  NES  (see 
National  Energy  Savings  below). 


EEI  suggested  that  F96T8  lamp 
ballasts  be  included  in  the  analysis. 
(EEI,  No.  12  at  3).  Other  comments,  on 
the  limited  re-opening  of  the  record, 
also  suggested  including  8-foot  T8 
ballasts.  (Osram  Sylvania  Inc,  No.  34  at 
3  and  Motorola  Lighting  Inc.,  No.  33  at 
2  and  ACEEE,  No.  77  at  3). 

Since  F96T8  lamp/ballast  systems 
have  small  market  shares,  the 
Department  did  not  collect  data  and 
analyze  them  separately  or  include  them 
in  today's  proposed  rule. 

International  Consulting  Services 
(ICS)  asked  that  the  faster  lumen 
depreciation  of  T8s  be  taken  into 
account.  (ICS,  No.  17  at  5). 

The  Lighting  Upgrade  Manual 
published  by  EPA's  Green  Lights 
Program  (EPA^30-B-95-009), 
February  1997  edition.  Lighting 
Maintenance  section,  page  3,  has  a 
graph  of  lamp  lumen  depreciations.  The 
foiu'-foot  T8  lamps  have  a  flatter  lamp 
lumen  depreciation  curve  than  do  the 
four- foot  T12  lamps,  showing  that  T8s 
have  slower  lumen  depreciation  than 
Tl2.  The  same  is  true  for  the  eight-foot 
T12  and  T8  lamps.  However,  we  did  not 
consider  this  effect  in  the  LCC  analysis, 
as  it  does  not  generally  impact  lamp 
lifetime  or  relamping  times,  and, 
therefore,  does  not  affect  the  result  of 
the  analysis. 

National  Energy  Impacts 

In  the  1997  Report,  we  used  the 
COMMEND  model  to  project  ballast 
sales  and  National  Energy  Impacts.  In 
response  to  comments  that  COMMEND 
was  difficult  to  understand  and  use,  we 
developed  a  spreadsheet  calculation 
tool  for  use  in  the  TSD  analyses  as  was 
previously  discussed  under 
Methodology.  We  used  the  NES 
spreadsheet  to  estimate  national  energy 
savings  and  economic  parameters. 

We  divided  the  comments  received  on 
national  energy  impacts  into  five 
categories:  COMMEND-related 
comments,  the  NES  model  and 
approach,  shipments  and  market  shares, 
lighting/HVAC  (heating,  ventilating,  and 
air  conditioning)  interactions,  and  non- 
regulatory  programs. 

COMMEND-Related  Comments 

Several  issues  on  COMMEND  [e.g., 
ballast  sales)  were  raised  by  comments. 
Since  today's  analysis  uses  the  NES 
spreadsheet  model  instead  of 
COMMEND,  these  issues  are  no  longer 
relevant  and  are  not  addressed. 

Non-Regulatory  Programs 

EEI  suggested  that  the  impacts  of 
voluntary  efficiency  programs  should  be 
more  adequately  taken  into  account.  It 
also  observed  that  although  the  dollar 


amount  spent  on  Demand  Side 
Management  (DSM)  programs  has 
declined  in  recent  years,  the  numbers  of 
ballasts  installed  because  of  DSM 
programs  may  still  have  remained  the 
same  or  even  increased,  since  the  price 
differential  between  magnetic  and 
electronic  ballasts  has  gone  down  (EEI, 
No.  12atl). 

Since  the  NES  spreadsheet  that  we 
used  to  calculate  energy  savings 
requires  projections  of  future  ballast 
shipments  as  an  input,  we  must  make 
some  assumptions  concerning  the 
annual  shipments  of  energy  efficient 
magnetic  (EEM)  ballasts  under  a 
scenario  of  no  amended  standards. 
Since  it  is  not  possible  to  know  how 
these  shipments  will  change  in  the 
future,  the  Department  decided  to 
analyze  several  possible  future 
scenarios.  The  influence  of  non- 
regulatory  programs  on  magnetic  ballast 
shipments  is  implicitly  accounted  for  in 
these  shipment  scenarios  (described  in 
Chapter  5  of  the  TSD  and  also  later  in 
this  proposed  rule).  Scenarios  in  which 
magnetic  ballast  shipments  continue  to 
decline  over  time,  reflect  some  level  of 
continued  impact  of  non-regulatory 
incentive  programs.  See  section  V  below 
for  a  more  detailed  description  of  the 
assumptions  of  these  scenarios. 

Since  the  release  of  the  1997  Report, 
the  Department  has  undertaken  a  more 
detailed  analysis  of  non-regulatory 
program  impacts  on  the  ballast  market 
by  studying  utility  DSM  program 
impacts,  ASHRAE/IES  building  code 
impacts,  EPA  Green  Lights/EPA-DOE 
Energy  Star  Buildings,  and  DOE  FEMP 
programs.  We  conducted  a  study  ^  to 
estimate  the  number  of  fluorescent 
ballasts  affected  by  DSM  rebates  from 
1992  to  1997.  We  combined  detailed 
analysis  of  data  on  spending  amounts 
and  units  receiving  rebates  from  several 
major  utilities,  accoimting  for  up  to  30 
percent  of  the  national  total,  with  EIA 
estimates  of  national  energy  efficiency 
spending  to  produce  estimates  of 
ballasts  rebated.  Results  indicate  that 
the  number  of  rebates  and  the 
percentage  of  the  ballast  market  affected 
by  rebates  have  both  declined  since 
1995,  at  the  same  time  that  the  magnetic 
ballast  market  began  to  level  off.  Under 
EPACT,  the  states  are  upgrading  their 
building  codes  to  match  the  lighting 
provisions  in  ASHRAE/IES  Standard 
90.1-1989.  When  revised  as  Standard 
90.1-1999.  the  code's  lower  lighting 
power  density  limits  will  be  an 
incentive  for  increasing  use  of  electronic 


'  Busch.  Chris.  Turiel.  I.,  Atkinson.  B.A.. 
McMahon,  I.E.,  Eto^IH.  1999.  "DSM  Rebates  for 
Electronic  Ballasts:  National  Estimates  (1992-1997) 
and  Assessment  of  Market  Impact."  Lawrence 
Berkeley  National  Laboratorv'. 
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for  hydroelectric,  wind,  solar,  biomass, 
and  other  forms  of  renewable  energy. 
For  the  approximately  10  percent  (and 
growing)  portion  of  renewable 
electricity  generation,  EIA  assigns  a 
value  of  over  10,000  Btu/kWh  to 
generation  that  has  0  Btu/kWh  or  3,412 
Btu/kWh.  EEI  states  this  factor  alone 
leads  to  an  overstatement  of  primary 
energy  savings.  In  addition,  EEI  asserts 
that  with  the  advent  of  restructuring, 
there  are  many  new  technologies  that 
could  lower  the  overall  heat  rate  at  a 
much  quicker  rate  than  shown  in  the 
1999  Annual  Energy  Outlook  (AEO).  EEI 
proposes  that  the  lower  end  of  the 
ranges  for  national  energy  savings 
should  be  significantly  lower  to  account 
for  this  possibility.  (EEI,  No.  48  at  3). 

Table  5.3  in  the  TSD  shows  the  site- 
to-source  heat  rates  used  in  our  analysis 
for  the  period  2003-2030.  They  are 
average  rates  for  the  commercial  sector 
obtained  from  AE099.  We  have 
compared  these  values  to  marginal 
values  we  obtained  from  a  NEMS 
analysis.  The  marginal  heat  rate  is  the 
change  in  fuel  delivered  to  generating 
stations  divided  by  the  change  in 
electricity  sales.  For  the  NEMS  analysis, 
we  only  considered  thermal  generation. 
For  most  years  in  the  analysis  period, 
the  marginal  heat  rate  was  lower  than 
the  average  heat  rate.  Overall,  if  we  had 
used  a  marginal  heat  rate  rather  than  the 
average  heat  rate,  source  quads  would 
be  reduced  by  about  4  percent. 

EEI  is  in  agreement  with  the  analysis 
showing  a  declining  heat  rate  over  the 
analysis  period.  However,  it  asserts  the 
values  shown  in  AEO  1999  should  be 
considered  to  be  the  high  end  of  the 
range  of  inputs  for  the  analysis  period. 
(EEI.  No.  48  at  3). 

Other  scenarios  will  show  a  faster  rate 
of  decline  in  heat  rates  over  the  next  20- 
30  years.  The  Department  executed  its 
analysis  using  the  AE099  Reference 
Case.  The  average  heat  rate  extracted 
from  AE099  and  used  in  the  analysis 
declines  from  10,871  Btu/kWh  in  year 
2001  to  9,196  Btu/kWh  in  year  2030. 
This  is  equivalent  to  increasing  the 
energy  conversion  efficiency  of  thermal 
power  generation  from  31  percent  to 
almost  37  percent.  This  is  a  major 
assumed  improvement,  especially  given 
that  many  generating  assets  in  place 
today  will  still  be  serving  marginal  duty 
cycles  during  most  of  the  forecast 
period. 

Conservation  Load  Factor:  EEI  also 
stated  that  it  was  not  clear  how  the 
Conservation  Load  Factor  (CLF)  was 
calculated,  and  asked  if  it  was 
calculated  on  a  regional  level  first  and 
then  aggregated,  or  at  the  national  level 
only.  (EEI,  No.  12  at  3). 


The  CLF  is  not  used  in  the  NEMS 
analysis  so  this  question  is  no  longer 
relevant. 

SO2  and  NO\  emissions:  EEI 
suggested  that  because  SO2  and  NO^ 
emissions  have  declined  over  the  past 
several  years,  marginal  emissions  due  to 
energy  savings  will  be  lower  than 
average  emissions.  (EEI,  No.  12  at  3). 

Total  emissions  of  SO2  are  unlikely  to 
be  affected  by  any  policy,  such  as 
efficiency  standards,  because  emissions 
are  capped  by  legislation.  The  actual 
reduction  in  NOx  emissions  will  be 
determined  by  which  marginal  thermal 
generation  is  reduced  through  lower 
electricity  sales.  Most  new  capacity  is 
likely  to  be  both  efficient  and  clean,  and 
therefore  operate  at  low  marginal  cost 
high  in  the  dispatch  order  (i.e.,  utilities 
will  dispatch  the  newer,  cleaner  sources 
before  going  to  the  older,  more 
expensive  sources).  Generation  from 
these  new  resources  is  therefore 
unlikely  to  be  reduced  by  a  reduction  in 
electricity  sales.  On  the  contrary,  it  is 
likely  that  the  displaced  generation  will 
be  from  older,  dirtier  plants  low  in  the 
dispatch  order. 

Appliance  Standards  Environmental 
and  Utility  Model  (ASEUM):  EEI  and  Mr. 
Schleede  concurred  that  the  ASEUM 
model's  methodology  may  be  outdated 
in  an  era  of  deregulated  utilities  that  are 
unlikely  to  remain  vertically  integrated. 
(EEI.  No.  12  at  4  and  Schleede,  No.  15 
at  7-8). 

It  is  true  that  the  electric  utility 
industry  is  undergoing  a  radical 
restructuring,  and  the  assumptions  of 
cost  recovery  underlying  ASEUM  are 
becoming  dated.  We  agree  that  we 
needed  other  methodologies  to  carry  out 
the  utility  analysis,  and  we  used  the 
NEMS-NAECA  for  this  purpose. 

Ballast  Market  Shift  (From  T12 
Magnetic  to  T8  Electronic) 

The  1997  Report,  and  all  previous 
analyses,  analyzed  the  impact  of  an 
electronic  ballast  standard  by  essentially 
assuming  that  users  of  magnetic  ballasts 
with  T12  lamps  would  switch  to 
electronic  ballasts  with  Tl2  lamps  if  the 
former  ballast  type  became  obsolete.  As 
described  in  the  Notice  of  Limited 
Reopening  of  the  Record  and 
Opportunity  for  Public  Comment,  the 
Department  solicited  comments  on 
consideration  of  consumers  who  might 
choose  electronic  ballast  T8  systems 
over  electronic  ballast  T12  systems  and 
consumers  who  might  choose  electronic 
ballasts  over  cathode  cutout  ballasts.  63 
FR  58330  (October  30,  1998).  DOE  asked 
for  comments  on  certain  aspects  of  both 
the  electronic  ballast  and  the  cathode 
cutout  ballast  standard  levels:  Whether 
a  market  shift  from  magnetic  Tl2 
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ballasts  to  electronic  T8  ballasts  is 
likely,  the  extent  of  such  a  shift,  and 
whether  the  impacts  of  these  shifts 
should  be  considered. 

In  the  Joint  Comment,  the 
stakeholders  stated  that  they  assumed 
95  percent  of  consumers  of  electronic 
ballasts  would  switch  from  T12  to  T8 
lamps.  (Joint  Comment,  No.  91  at  8). 

Northwest  Energy  Efficiency  Alliance 
(NEEA)  stated  that  in  its  region  with  a 
mature  market  for  electronic  ballasts, 
the  standard  practice  in  new 
construction/renovation  is  a  fixture  with 
an  electronic  T8  ballast;  this  results 
partially  from  building  codes  as  well  as 
from  economics.  Cathode  cutout 
systems  are  rare,  with  customers 
selecting  electronic  ballasts  instead 
because  of  energy-efficiency,  light 
quality,  and  the  ability  to  drive  multiple 
lamps.  (NEEA,  No.  38' at  1-2). 

The  Tennessee  Valley  Authority 
(TVA)  explained  that  its  procedure  is  to 
replace  failed  magnetic  Tl2  ballasts 
with  electronic  T12  ballasts  because  of 
availability,  cost  (when  the  lighting 
hours  are  too  short  for  a  good  payback 
with  a  T8  system);  and  maintenance  (if 
only  part  of  the  ballasts  in  a  space  need 
replacement,  the  T12  lamps  are 
retained).  For  major  system 
replacement,  electronic  T8  systems  were 
considered  the  first  option.  (TVA,  No. 
36  at  1). 

The  statute  requires  the  Department  to 
establish  different  classes  where 
appropriate,  and  today's  proposed  rule 
would  prescribe  separate  ballast  efficacy 
factors  for  each  lamp-ballast 
combination.  To  determine  economic 
impact  on  manufacturers  and 
consumers,  DOE  looks  to  reasonably 
predict  likely  market  impacts.  That  is, 
some  consumers  with  T12  lamps  and 
magnetic  ballasts  would  switch  to  T8 
lamps  with  electronic  ballasts  if  the 
magnetic  Tl2  ballast  was  eliminated. 
Furthermore,  the  Secretary  has 
determined  to  examine  the  impact  of 
this  consumer  sub-group  under 
economic  factor  7. 

Mr.  Glenn  Schleede  comments  that 
DOE  has  continued  its  long-standing 
practice  of  giving  little  consideration  to 
the  interests  of  real  consumers  who  end 
up  bearing  the  burden  of  energy 
efficiency  standards.  (Schleede,  No.  76 
at  2). 

The  Department  believes  it  has 
considered  the  interests  of  real 
consumers,  and  any  biudens  on  them, 
by  including  the  full  range  of  electric 
prices,  ballasts  prices,  operating  life  and 
ballast  life  that  consumers  will 
experience  and  calculating  the  full 
range  of  impacts  on  consumers. 
Furthermore,  we  studied  the  economic 
impact  of  the  standard  on  consumers  by 


considering  and  evaluating  likely 
consumer  actions.  As  a  result,  we  are 
presenting  impacts  on  consumers 
moving  ft-om  Tl2  lamps  with  magnetic 
ballasts  to  T12  lamps  with  electronic 
ballasts  and  also  consumers  moving 
from  T12  lamps  with  magnetic  ballasts 
to  T8  lamps  with  electronic  ballasts. 
Both  of  these  likely  occurrences  arise 
from  the  consumer  not  being  able  to  buy 
a  Tl2  magnetic  ballast  under  the 
standard  being  proposed.  However, 
while  modeling  and  giving 
consideration  to  consumer  actions,  the 
Depeulment  does  not  believe  it  can  set 
standard  levels  based  on  consumer 
purchasing  behavior  given  the 
conclusions  of  the  court  in  Natural 
Resources  Defense  Council  v. 
Henington.  768  F.  2d  1355,  1406-07 
(D.C.  Cir.  1985),  where  the  court  stated 
that  "the  entire  point  of  a  mandatory 
program  was  to  change  consumer 
behavior"  and  "the  fact  that  consumers 
demand  short  payback  periods  was 
itself  a  major  cause  of  the  market  failure 
that  Congress  hoped  to  correct." 

Manufacturer  Impact  Analysis 

The  general  MIA  methodology 
presented  by  the  Department  in  March 
1997,  was  developed  with  substantive 
input  from  ballast  manufacturers  on 
issues  relevant  to  the  ballast 
rulemaking.  Ballast  manufacturers 
provided  very  useful  insights  that 
resulted  in  the  incorporation  of  new 
factors  for  consideration  in  the  analysis 
of  manufacturer  impacts,  namely 
impacts  on  domestic  memufacturer 
employment,  manufacturing  capacity, 
plant  closures  and  loss  of  capital 
investment.  Cooperation  from  ballast 
manufacturers  also  helped  DOE  in 
proposing  the  interview  guide  approach 
as  a  critical  MIA  tool  for  identifying 
issues  relevant  to  each  individual 
manufacturer.  The  ballast  rulemaking 
was  the  first  for  which  DOE  conducted 
one-on-one  interviews  with  the 
manufacturers.  This  process  helped 
DOE  appreciate  the  usefulness  of  this 
methodology  for  assessing  qualitative 
impacts. 

The  Department  of  Energy  held  a 
public  workshop  on  April  28.  1998,  to 
present  information  and  invite  conunent 
on  several  topics  relating  to  energy- 
efficiency  standards  for  fluorescent 
lamp  ballasts.  One  major  topic  for 
discussion  was  the  Manufacturer  Impact 
Analysis  (MIA).  In  developing  the 
Manufacturer  Impact  Analysis 
document  for  the  April  28,  1998, 
workshop,  DOE  tried  to  address  the 
concerns  that  ballast  manufacturers 
raised  with  the  Department  in  previous 
meetings  or  through  personal 
interviews.  In  addition  to  tailoring  the 


GRIM  spreadsheet  to  the  ballast 
rulemaking,  DOE  developed  a  revised 
questionnaire  to  capture  all  issues 
relevant  specifically  to  the  ballast 
industry  and  its  suppliers. 

Subsequent  to  the  April  28  workshop, 
the  Department  met  with  industry 
representatives  to  discuss  the  rationale 
for  using  the  cash  flow  analysis 
methodology  to  measure  financial 
impacts.  The  Department  also  reviewed 
details  of  the  spreadsheet  calculations  at 
this  meeting.  The  discounted  cash  flow 
approach  is  a  widely  used  technique  for 
evaluating  a  company's  value  (Net 
Present  Value  (NPV)),  and  is  frequently 
used  in  capital  budgeting  decisions  for 
evaluating  capital  spending  proposals.  It 
is  also  used  for  evaluating  financial 
impacts  of  plant  closures  and  business 
restructuring.  The  Department  agreed  to 
revise  GRIM  to  add  features  that 
explicitly  provide  the  capability  to 
include  one-time  charges  such  as  plant 
closures  and  asset  write-offs. 

The  Department  believes  that  the 
modified  GRIM  accurately  captured  the 
financial  impacts  of  a  step  change  in 
technology.  In  contrast  to  other 
appliance  rulemakings  that  make  only 
incremental  changes  to  standard  levels, 
this  rulemaking  would  result  in 
standards  based  on  a  completely  new 
technolog>'.  To  comply  with  final 
standards,  manufacturers  would  be 
required  to  make  significantly  higher 
capital  investments  {e.g.,  new  plants, 
equipment  and  production  processes). 
The  capital  investment  numbers  input 
into  GRIM  reflect  this  step  change  in 
technology  and  produce  negative 
impacts  on  the  manufacturer's  cash 
flows.  Furthermore,  the  Subgroup 
Impact  Analysis  proposed  in  the  MIA 
methodology  and  carried  out  in  part 
through  interviews  with  manufacturer 
representatives  considered  impacts  on 
employment,  manufacturing  capacity 
and  competitive  effects  due  to  an 
electronic  ballast  standard. 

To  ensure  that  the  manufacturer 
impact  analysis  captiu^  the  potential 
impacts  of  a  radically  transformed 
ballast  market,  the  Department  and 
NEMA  members  developed  a  scenario 
analysis  methodology  to  be  included  in 
the  ballast  MIA.  In  creating  their 
projections  for  future  revenues  and 
profit  margins,  manufacturers  were 
asked  to  consider  two  different 
competition  scenarios.  In  the  first 
scenario,  it  was  assumed  that 
manufacturers  would  maintain  their 
current  market  share.  In  the  second 
scenario,  we  asked  manufacturers  to 
consider  the  impact  of  a  new  entrant  in 
the  industr>'  which  would  capture  a  15 
percent  share.  Under  the  new  entrant 
scenario,  we  redistributed  market  shares 
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and  manufactur(  irs  were  able  to  define 
new  prices  and  (  osts  (gross  margins). 
The  competition  scenario  analysis  is 
described  in  gre;  iter  detail  in  the  TSD. 
Additional  seen  irios  were  constructed 
assuming  a  statu  s  quo  in  profit  margins, 
the  "existing  dy  lamics"  scenario,  and  a 
new  entrant  in  t  le  magnetic  Taallast 
market,  or  "magietic  new  entrant" 
scenario. 

We  conducted  the  GRIM  analysis  and 
other  elements  c  f  the  MIA  separately  for 
each  manufactui  er.  To  report  a 
representative  vi  iriation  in  impacts 
between  manufa  cturer  sub  groups  while 
maintaining  the  confidentiality  of 
individual  mani  facturers,  DOE 
constructed  thre  3  different  cashflows: 
One  for  manufac  turers  of  both  magnetic 
and  electronic  ballasts,  a  second  for 
manufacturers  p  roducing  electronic 
ballasts  only,  and  a  third  that  combines 
both  sub  groups  of  manufacturers. 
Likewise,  we  evaluated  employment 
and  manufacturi  ig  capacity  effects  fi'om 
an  electronic  bal  last  standard  on  a 
company-by-coi^pany  basis  and 
reported  them  far  both  subgroups.  To 
the  extent  consi;  tent  with  the 
confidentiality  c  ancems  of  individual 
manufacturers,  \/e  reported  important 
variations  betwe  en  manufacturers 
within  subgroup  s  qualitatively.  The 
analysis  results  i  nclude  a  discussion  of 
the  impacts  of  the  cashflow  results  on 
the  business  prospects  of  manufacturers 
in  each  subgroup,  with  reference  to 
specific  manufadturers  where  permitted 
by  these  manufacturers. 

For  the  participating  manufacturers, 
the  GRIM  analysis  did  not  distinguish 
plants  located  outside  the  United  States 
fi'om  United  Stales'  plants.  We 
calculated  employment  impacts  for 
these  same  firms  and  reported  separate 
results  for  dome  itic  and  Mexican  plants. 

We  performed  a  detailed  analysis  of 
the  impacts  of  ai  i  electronic  ballast 
standard  on  ball  ist  manufacturer 
suppliers.  This  i  oalysis  included  a 
quantitative  eva  nation  of  manufacturer 
cashflows  and  jobs.  In  total,  30  firms 
were  invited  to  \  articipate  in 
interviews.  Seve  ateen  of  these  suppliers 
served  magnetic  ballast  production, 
eleven  electronii :  ballast  production, 
and  six  served  b  )th  magnetic  and 
electronic  mark(  ts.  Nineteen 
organizations  th  it  serve  magnetic  ballast 
applications  par  icipated  in  interviews. 
Eight  organizati(  ns  that  serve  electronic 
ballast  applicatii  )ns  participated  in 
interviews.  In  to;al.  nine  plant  tours 
were  held,  five  c  f  which  were  at 
suppliers  of  maj  netic  products  and  four 
of  which  were  t(  urs  of  electronic 
supplier  plants.  The  analysis 
demonstrated  th  at  the  organizations 
interviewed  pro  aded  a  representative 


group  of  supplier  industries,  which  we 
used  to  evaluate  the  impacts  on  supplier 
industries  as  a  whole. 

Additionally  we  visited  one  lamp 
manufacturer's  fluorescent  lamp  plant 
and  interviewed  plant  and  corporate 
representatives.  The  Department 
decided  to  gather  and  analyze 
information  on  manufacturer  impacts 
fi'om  other  lamp  manufacturers  as  well, 
and  an  analysis  of  this  information  is 
presented  in  Section  V. 

NEMA  commented  that  the 
manufacturer  impacts  reported  for  a 
standard  that  began  in  the  year  2003 
were  too  severe  and  that  standards  that 
produced  such  impacts  could  not  be 
economically  justified.  (NEMA,  No.  85). 
NEMA,  as  a  part  of  the  Joint  Comment, 
commented  that  their  proposed 
staggered  implementation  dates  mitigate 
such  adverse  impacts.  (Joint  Comment, 
No.  91  at  7). 

Standards  Proposals 

NEMA  described  new  market  data  on 
ballasts,  as  well  as  percentage  of  lamps 
driven  by  magnetic  and  electronic 
ballasts.  This  shows  that  electronic 
ballast  penetration  of  the  total 
commercial  and  industrial  lighting 
market  has  increased  to  55  percent  of 
total  ballast  shipments  in  1998. 
Electronic  ballast  market  penetration 
has  increased  fi'om  44  percent  to  62 
percent  in  1998,  when  measured  by  the 
more  relevant  criteria  of  the  number  of 
lamps  operated.  For  ballasts  used  only 
in  commercial  and  industrial  new 
construction,  renovations  and  retrofits 
in  1998,  electronic  ballast  penetration 
has  increased  to  63  percent,  measured 
by  ballast  shipments,  and  to  70  percent 
measured  by  the  number  of  lamps 
operated.  (NEMA,  No.  50  at  26  and 
Attachment  B  and  NEMA,  No.  85  at  44). 
ACEEE  agreed  with  NEMA  that  the 
percentage  of  lamps  ballasted 
electronically  is  the  most  important 
figiire;  however,  the  growth  rate  during 
1993-1995  of  9  percent  was  larger  than 
the  growth  rate  of  2.8  percent  from  1995 
to  1998,  supporting  the  "Decreasing 
Shipments  to  2027"  base  case.  (ACEEE, 
No.  77  at  9-10).  Oregon  Office  of  Energy 
noted  that  the  magnetic  ballast 
shipments  increased  in  1997  and 
remained  stable  in  1998,  casting  doubt    ' 
on  the  base  case  scenarios  that  show 
steady  decline  of  magnetic  ballasts 
(Oregon,  No.  81  at  5  and  7).  The  CEC 
also  stated  that  a  national  standard 
would  complement  California's  Title  24 
building  code  policies  by  ensuring  that 
savings  are  realized  in  retrofit 
applications  as  well  as  new 
construction.  (CEC,  No.  82  at  1). 

Additionally,  the  Department 
received  comments  from  the  Vermont 


Residential  Energy  Efficiency  Program, 
Conservation  and  Renewable  Energy 
Systems,  Broward  County  Florida,  Alto 
Manufacturing  Company,  Rocky 
Mountain  Chapter  of  the  Sierra  Club, 
State  of  Vermont,  California  Energy 
Commission,  Northeast  Energy 
Efficiency  Partnerships,  Pacific  Gas  and 
Electric,  Northwest  Energy  Efficiency 
Alliance,  Sacramento  Municipal  Utility 
District,  Boston  Edison,  Eastern 
Utilities,  Green  Mountain  Power,  New 
York  Power  Authority,  Eugene  Water 
and  Electric  Board  and  35  private 
citizens  m'ging  the  Department  to 
establish  standards  requiring  electronic 
ballasts  citing  the  delay  in  promulgating 
this  rulemaking,  the  phasing  out  of 
utility  incentive  programs  for  ballasts, 
the  energy  savings  and  environmental 
and  economic  benefits. 

In  commenting  on  the  possibility  of  a 
market  shift,  Osram  Sylvania  (OSI) 
proposed  that  the  Department  separately 
consider  each  of  the  three  major  ballast 
market  segments:  OEM  (fixtures  for  new 
construction/renovation),  Retrofit  (early 
replacement  of  systems)  and 
Replacement  (existing  ballast 
replacement  at  failure).  The  first  two 
markets  are  appropriate  for  electronic 
T8  systems,  while  the  third  has  existing 
reduced-wattage  lamps  that  are 
incompatible  with  electronic  ballasts. 

OSI  commented  that  34-Watt  lamps 
are  incompatible  with  electronic  ballasts 
because  of  their  conductive  coating  that 
faciUtates  starting  with  magnetic 
ballasts.  It  stated  that  technical 
solutions  were  possible  but  impractical: 
"Smart"  ballasts  that  overcome  the 
problem  for  the  34-Watt  lamp  would  not 
be  compatible  with  40-Watt  high  CRI 
lamps  that  meet  the  EPACT  lamp 
standards  and  would  be  expensive; 
design  of  34-Watt  lamps  without  the 
conductive  coating  would  be  expensive; 
controlling  the  resistance  of  the 
conductive  coating  to  allow 
compatibility  with  both  ballast  types 
would  be  unreliable  over  the  range  of 
lamps  and  over  thefr  normal  lives,  since 
the  coating  varies  widely  for  any 
manufactm'er  and  between 
manufacturers.  The  expenditure  of 
resources  by  lamp  manufacturers  to 
design  a  lamp  to  meet  this  need  would 
promote  an  obsolete  system  when  the 
market  should  be  moving  toward  T8 
systems.  OSI  also  stated  that  the  lamp 
industry  has  the  capacity  to  handle  a 
market  transition  from  a  mixture  of  Tl2 
to  T8  lamps  toward  T8  lamps  over  a  3- 
year  period,  but  would  require  a  multi- 
million  dollar  capital  investment  and 
additional  time  to  handle  a  more 
widespread  transition  for  all  market 
sectors.  (OSI,  No.  34  at  2-5). 


Federal  Register / Vol.  65,  No.  51 /Wednesday.  March  15.  2000 / Proposed  Rules 14141 


A  rapid  shift  to  electronic  hallasts 
would  require  lamp  companies  to  make 
special  adjustments  to  the  lamps,  or 
would  drive  end-users  to  purchase  hill- 
wattage  T12  lamps.  (OSI,  No.  34  at  2 
and  OSI,  No.  84  at  1).  OSI  recommended 
that  BEFs  be  developed  for  4-foot  and  8- 
foot  systems  that  disallow  magnetic  and 
cathode  cutout  ballasts  (with  several 
exemptions  listed  below)  and  that  a 
standard  with  these  BEFs  be  applied  to 
OEM  and  retrofit  ballasts  3  years  after 
the  standards  publication  date. 
Application  of  the  standard  BEFs  to  the 
replacement  market  would  be  delayed 
for  5  years  beyond  the  effective  date  (a 
total  of  8  years  from  publication), 
allowing  development  of  retrofit 
incentive  programs  for  building  owners 
and  allowing  lamp  manufacturers 
greater  transition  time  for  T8  lamp 
manufacture.  Proposed  exemptions 
include  residential  luminaires  for  T8  or 
smaller  diameter  lamps,  dimming 
ballasts,  8-foot  High  Output,  low- 
temperature,  outdoor,  magnetic  ballasts, 
non-lighting  applications,  and  ballasts 
with  unresolved  or  uucuiticipated 
interference  issues  per  application  to 
the  Department  by  a  manufacturer  or 
trade  association.  (OSI,  No.  34  at  1-3). 

Five  comments  supported  the 
proposal  by  OSI  to  varying  degrees. 
(Motorola  Lighting  Inc  (MLI),  No.  33  at 
1-2,  Holophane,  No.  39  at  1-2. 
Lightolier,  No.  40  at  1,  and  ASE  No.  41 
at  3,  and  Peerless  Lighting,  No.  52  at  1- 

3). 

Motorola  supported  the  proposal  by 
OSI  and  recommended  the  application 
of  new  BEFs  to  the  OEM  and  retrofit 
market«Qt  the  earliest  possible  date. 
(MLI.  No.  33  at  1).  Motorola  agreed  with 
delaying  the  application  of  BEFs  to  the 
replacement  market,  but  recommended 
a  delay  of  two  years  rather  than  five 
years  from  the  effective  date.  Further,  it 
urged  that  BEFs  for  T8  magnetic  ballasts 
be  developed,  and  that  all  of  the  BEF 
levels  be  achievable  by  major  ballast 
manufacturers.  (MLI,  No.  33  at  2). 
Holophane  supported  the  OSI  proposal, 
particularly  the  approach  recognizing 
systems  rather  than  component?.  It 
proposed  that  exemptions  include 
dimming  ballasts.  8-foot  High  Output 
outdoor  ballasts,  and  special  ballasts 
addressing  interference  issues.  The 
luminaire  manufacturers  will  be  able  to 
incorporate  electronic  ballasts  as  long  as 
the  ballast  manufacturers  can  meet  the 
demand;  the  only  impact  on  their 
market  will  be  the  adjustment  of 
lighting  levels  from  fixtures  with  the 
new  systems.  Holophane  recommended 
a  delay  of  application  of  BEFs  for  the 
replacement  market  for  "a  reasonable 
period  of  time."  (Holophane,  No.  39  at 
1).  LightoUer  noted  that  80  percent  of  its 


fixtures  use  electronic  ballasts  for  T8  or 
T5  lamps;  of  the  remainder,  intended  for 
the  distributor/contractor  market,  less 
than  half  use  electronic  ballasts. 
Lightolier  recommended  that  the 
Department  give  serious  consideration 
to  the  OSI  proposal.  (Lightolier,  No.  40 
at  1).  Peerless  agreed  with  the  analysis 
of  the  two  market  segments,  stated  that 
disallowing  magnetic  ballasts  would 
have  short-term  repercussion  including 
the  development  of  T12  electronic 
ballasts  for  a  short-term  market,  and  that 
a  delay  period  would  allow  the  lamp 
manufacturing  industry  to  adjust  to  the 
increased  T8  market.  (Peerless,  No.  53  at 
1-3).  ASE  urged  that  the  analysis 
consider  the  separate  effects  on  the  3 
different  market  channels,  and 
supported  OSI's  proposal  for  a  time- 
limited  exemption  for  replacement 
ballasts  if  such  an  approach  is 
administratively  feasible.  (ASE,  No.  41 
at  2-3). 

The  Department  decided  to  analyze 
the  five  and  two  year  delay  standards 
proposal  suggested  above.  The 
description  and  results  of  this  analysis 
are  shown  in  section  V  of  this  notice. 

The  Joint  Comment  presented  the 
Department  with  a  proposal  for 
segmenting  the  market  and  extending 
the  implementation  dates  to  mitigate  the 
burdens  to  acceptable  levels  while 
maintaining  most  of  the  benefits  of 
standards.  For  example,  the  phase-in 
period  for  the  standards  proposed  in  the 
Joint  Comment  is  approximately  five 
years,  until  April  1.  2005.  This  allows 
the  manufactxirers  and  the  marketplace 
additional  time  to  make  an  orderly 
transition  from  energy  efficient 
magnetic  ballasts  to  the  more  efficient 
ballasts  that  would  be  required  if 
today's  proposal  were  adopted.  In 
addition,  the  Joint  Comment  proposed 
an  additional  five-year  phase  in  for 
standards  for  ballasts  intended  for 
replacement  market.  While  it  is 
generally  impossible  to  distinguish  a 
ballast  for  the  replacement  market  from 
one  used  in  new  construction  or 
renovation,  the  Joint  Comment 
recommends  that  replacement  ballasts 
be  labeled  for  replacement  use.  have 
output  leads  which,  when  fully 
extended,  are  less  than  the  length  of  the 
lamp  it  is  intended  to  operate  and  they 
are  shipped  in  packages  of  ten  or  less. 
DOE  agrees  replacement  ballasts,  as 
proposed  by  the  Joint  Comment  would 
not  likely  be  used  other  than  to  replace 
an  existing  ballast.  In  addition  to  the 
above,  the  Joint  Comment  also  proposed 
limiting  the  exemptions  relative  to  the 
extant  standards.  For  example,  the 
standards  found  in  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  provided 


exemptions  for  cold  temperature  and 
dimming  ballasts.  The  Joint  Comment 
proposed  limiting  the  exemption  for 
cold  temperature  ballasts  to  those 
capable  of  being  dimmed  to  50  percent 
or  less  of  its  maximum  output  and  the 
cold  temperature  ballast  exemption 
would  be  limited  to  ballasts  for  use  with 
two  F96T12HO  lamps  at  an  ambient 
temperature  of  -  20°F  and  which  is  for 
use  with  outdoor  signs.  The 
recommended  changes  to  the  dimming 
and  cold  temperature  exemptions  will 
result  in  the  standards  being  applied  to 
products  previously  not  subject  to  the 
standards.  The  standard  for  two 
F96T12HO  lamps  has  not  been 
modified,  however,  since  it  would  apply 
to  more  products,  the  changes  proposed 
by  the  Joint  Comment  will  result  in 
higher  energy  savings  for  this  product 
class  than  if  the  standards  were  raised, 
but  applied  with  the  extant  exemption. 
(Joint  Comment,  No.  91  at  5). 

V.  Analytical  Results 

a.  Efficiency  Levels  Analyzed 

The  Department  utilized  two  base 
case  forecasts  of  shipments  of  magnetic 
ballasts  without  standards  as  follows: 

Base  Case:  Decreasing  Shipments  to 
2015  (5  percent  reduction) 

In  this  base  case,  we  assumed 
magnetic  ballast  shipments  after  1997 
decrease  at  the  rate  at  which  most 
magnetic  ballasts  declined  from  1993 
through  1997.  reaching  a  base  level  by 
2015.  This  rate  of  decreasing  magnetic 
ballasts  shipments  represents  a 
reduction  of  approximately  5  percent 
per  year  relative  to  1997  shipments.  The 
base  level  represents  10  percent  of  the 
magnetic  ballast  shipments  in  1997  for 
each  ballast  class,  and  is  carried  out  to 
2030.  This  base  case  assumes  that  non- 
regulatory  programs  as  well  as  market 
forces  result  in  the  same  rate  of 
transition  to  electronic  ballasts  as 
observed  from  1993  through  1997. 

Base  Case:  Decreasing  Shipments  to 
2027  (3  percent  reduction) 

In  this  base  case,  we  assumed 
magnetic  ballast  shipments  decrease  at 
a  slower  rate,  reaching  the  same  base 
level  by  2027.  This  rate  of  decreasing 
magnetic  ballasts  shipments  roughly 
represents  a  reduction  of  3  percent  per 
year  relative  to  1997  shipments.  The 
base  level  represents  10  percent  of  the 
magnetic  ballast  shipments  in  1997  for 
each  ballast  class,  and  is  carried  out  to 
2030.  This  base  case  assumes  that  non- 
regulatory  programs  and  market  forces 
affect  a  slower  rate  of  transition  to 
electronic  ballasts  than  observed  in 
recent  years. 
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The  Department 
impact  of  two 
was  for  electro 
for  cathode  cutbut 


also  analyzed  the 
tt"ial  standard  levels;  one 
ic  ballasts  and  the  other 
ballasts. 


Electronic  BalL  ist  Standards  Scenarios 

We  also  evali  lated  the  following 
scenarios  to  ca]  iture  the  range  of 
national  impac  s  from  likely  consumer 
choices  (scenar  los  1  and  2)  and  to 
evaluate  sugges  ted  implementation 
schemes  preset  ted  in  comments 
(scenarios  3  anf  4)  for  electronic  ballast 
standards: 

This; 


wit  1 


Tiis 


ic 


Scenario  1 
that  100  percen : 
ballasts  are 
ballasts.  This 
model  the 
compliance 
to  commercial 
choice. 

Scenario  2. 
that  all  magneti 
converted  to  e 
percent  becomihg 
percent  becomi  ig 
scenario  is 
in  the  current 
(95  percent)  of 
purchased  from 
T8  ballasts. 

Scenario  3. 
that  the 

market  segment 
T12  ballasts  to 
starting  on  the 
assume  that  this 
percent  of  the 
market,  based 
market.  The 
assumed  n 
additional  dela] 
these  ballasts 


scenario  assumes 
of  magnetic  T12 
coni^erted  to  electronic  T12 

s(  enario  is  intended  to 
impa  cts  of  minimal 

the  standard  in  regard 
4nd  industrial  consumer 


scenario  assumes 
T12  ballasts  are 
Hctronic  ballasts,  with  5 
T12  ballasts  and  95 
T8  ERS  ballasts.  This 
intei  ided  to  model  the  trends 
n  larket  where  nearly  all 
( lectronic  ballasts 
1993—1997  have  been 

T  lis  scenario  assumes 
new/repovation  luminaire 

converts  all  magnetic 
( lectronic  T8  ballasts 
( ffective  date.  We 


t{  ital 


oi 


ai  3 


segment  comprises  70 

magnetic  T12  ballast 
the  current  luminaire 
refraining  30  percent 
eplac  tment  market  has  an 

of  5  years,  after  which 
converted  to  electronic 


ballasts,  with  5  percent  becoming  Tl2 
ballasts  and  95  percent  becoming  T8 
ballasts.  This  scenario  allows  a  differing 
impact  of  the  standards  on  these  two 
market  segments  by  providing  an 
additional  adjustment  period  for  the 
replacement  market  for  users  in  existing 
buildings  and  on  lamp  manufacturers  to 
prepare  for  the  new  ballast  type  and 
market  shift. 

Scenario  4.  This  scenario  has 
identical  assumptions  to  scenario  3, 
except  that  the  additional  delay  period 
for  the  replacement  market  is  2  years. 

We  compared  each  of  the  above  four 
standard  level  forecasts  with  that  of  the 
two  different  base  cases.  We  denoted 
forecasts  under  the  "Decreasing 
Shipments  to  2015"  base  case  as 
scenarios  lA,  2A,  3A,  and  4A.  We  called 
forecasts  runs  with  the  "Decreasing 
Shipments  to  2027"  base  case  scenarios 
IB,  2B,  3B,  and4B. 

Cathode  Cutout  Trial  Standards 

For  cathode  cutout  standards,  we  also 
evaluated  the  following  scenarios  to 
captiu-e  the  range  of  national  impacts 
from  likely  consumer  choices  for  a 
possible  cathode  cutout  standard: 

Scenario  5.  This  scenario  assumes 
that  100  percent  of  magnetic  T12 
ballasts  are  converted  to  cathode  cutout 
Tl2  ballasts.  The  exception  is  the 
F96T12  ballast  class,  for  which  there  is 
no  cathode  cutout  option.  These  ballasts 
are  assumed  to  remain  as  magnetic 
ballasts  under  the  standards.  This 
scenario  is  intended  to  model  the 
impacts  of  minimal  compliance  with  the 
standard  in  regard  to  commercial  and 
industrial  consumer  choice. 

Scenario  6.  This  scenario  assumes 
that  the  30  percent  replacement  market 
T12  ballasts  are  converted  to  cathode 


cutout  T12  ballasts,  and  the  70  percent 
new/renovation  market  T12  ballasts  are 
converted  to  electronic  ballasts,  with  5 
percent  of  the  electronic  ballasts 
becoming  Tl2  ballasts  and  95  percent 
becoming  T8  ballasts. 

We  denoted  forecasts  nm  with  the 
Decreasing  Shipments  to  2015  base  case 
as  5A  and  6A.  We  called  forecasts  run 
with  the  Decreasing  Shipments  to  2027 
base  case  Scenario  5B  and  6B. 

Joint  Comment 

In  addition,  we  evaluated  two 
scenarios  based  on  the  standards 
recommended  by  the  Joint  Comment: 
Decreasing  magnetic  ballast  shipments 
to  2015  and  decreasing  magnetic  ballast 
shipments  to  2027.  In  evaluating  the 
joint  comment  proposal,  the  Department 
also  used  a  third  shipment  scenario  (flat 
magnetic  ballast  shipment  forecast)  as 
the  upper  bound  as  described  in 
Appendix  E  of  the  TSD. 

b.  Significance  of  Energy  Savings 

To  estimate  the  energy  savings 
through  the  year  2030  due  to  revised 
standards,  we  compared  the  energy 
consumption  of  ballasts  under  the  base 
case  to  the  energy  consumption  of 
ballasts  complying  with  the  standard. 
As  discussed  above,  there  are  eight 
electronic  ballast  standards  scenarios 
and  four  cathode  cutout  standards 
scenarios. 

The  results  presented  in  Tables  V.la 
cmd  V.lb  use  the  AEO  Reference  Case 
forecast.  (The  TSD  shows  the  results  for 
the  AEO  High  and  Low  cases,  with  total 
benefits  respectively  higher  and  lower 
than  those  for  the  Reference  Case.)  The 
tables  show  the  energy  savings  for  each 
of  the  standards  scenarios. 


Table  V.1  A.— Energy  Savings  From  Electronic  Standards 


Electronic  standards  for  units  sold  from  2003  to  2030 


Scenario 


Seen  1A 

T12 
Decr2015 


Seen  1B 

T12 
Decr2027 


Seen  2A 

T12/T8 

Decr2015 


Seen  28 

T12/T8 

Deer2027 


Seen  3A 
Decr2015 


Seen  38 
Deer2027 


Seen  4A 
Deer2015 


Seen  48 
Deer2027 


Total  Quads  Save  J 

Total  Quads  Saved 

HVAC 


w/ 


1.01 
1.08 


1.79 
1.9 


1.66 
1.76 


2.93 
3.12 


1.43 

1.52 


2.66 
2.82 


1.57 
1.67 


2.84 
3.02 


Table  V.1  B.— Energy  Savings  From  Cathode  Cutout  Standards 


Cattiode  eutout  standards  for  units  sold  from  2003  to  2030 


Scenario 


Total  Quads  Save!  

Total  Quads  Save  J  w/HVAC 


Seen  5A 
100%  CC 
Deer2015 


0.48 
0.51 


Seen  58 
100%  CC 
Decr2027 


0.85 
0.91 


Seen  6A 
37%  CC 
Deer201 5 


1.12 
1.19 


Seen  68 
37%  CC 
Deer2027 


1.98 
2.11 
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The  Department  finds  that  each  of  the 
standards  scenarios  considered  above 
would  result  in  a  significant 
conservation  of  energy.  Energy  savings 
from  the  electronic  ballast  standards 
scenarios  range  from  1.01  Quads  to  2.93 
Quads  of  source  energy  without 
considering  HVAC  savings.  The  energy 
savings  are  larger  for  the  slower 
decreasing  shipments  forecast  to  2027 
compared  to  those  with  the  faster 
decreasing  shipments  forecast  to  2015. 
Energy  savings  for  scenario  2  with  T8 


electronic  ballasts  are  almost  65  percent 
greater  than  those  for  scenario  1  with 
Tl2  electronic  ballasts.  For  scenario  3, 
the  five-year  phase-in  period  causes  a 
savings  reduction  of  around  10  to  15 
percent  from  that  of  scenario  2.  For 
scenario  4,  the  2-year  phase-in  period 
results  in  a  savings  reduction  of  about 
5  percent  from  scenario  2.  For  the 
cathode  cutout  standards  scenarios, 
energy  savings  range  from  0.48  Quads  to 
1.98  Quads  without  considering  HVAC 
savings.  The  scenario  6  savings  from 


partial  conversion  to  electronic  ballasts 
are  about  2.3  times  higher  than  those  of 
scenario  5.  The  additional  HVAC 
savings  increase  the  total  energy  savings 
for  all  levels  by  6.25  percent. 

In  Table  V.2,  we  present  the  energy 
savings  of  the  Joint  Comment.  The 
results  use  the  AEO  Reference  Case 
forecast  with  the  energy  savings  from 
2005  to  2030.  The  energy  savings  of  the 
Joint  Comment  range  from  1.20  Quads 
to  2.32  Quads  without  considering 
HVAC  savings. 


Table  V.2.— Energy  Savings,  Resulting  From  Joint  Comment 


Energy  savings,  resulting  from  joint  comment,  for  units  sold  from  2005  to  2030 


Scenario 


Total  Quads  Saved 

Total  Quads  Saved  w/  HVAC 


Dec  2027 


2.32 
2.46 


c.  Payback  Period 

The  Act  requires  the  Department  to 
examine  payback  periods  to  determine 
if  the  three  year  rebuttable  presumption 
of  economic  justification  applies.  In 


Table  V.3,  we  list  the  median  payback 
periods  for  product  classes  and  design 
options.  While  we  did  not  analyze  the 
effect  of  a  two-year  delay  in  the  effective 
date  of  the  comments  as  found  in  the 
Joint  Comment,  because  the  cost  of 


energy  varies  little  between  the  two 
years  {2003  and  2005),  we  believe  the 
paybacks  shown  below  are 
representative  of  a  2005-effective 
standard  as  well. 


Table  V.3.— Summary  of  Payback  Period 


Product  class 


1F40  

2F40  

3F40  

Tandem-Wired 

3F40  

Not  Tandem-Wired 
4F40  

2F96  

2F96HO  


Design  option 


T12CC  .. 
T12  ERS 
T12  CC  .. 
T12  ERS 
T12  CC  .. 
T12  ERS 
T12CC  .. 
T12  ERS 
T12CC  .. 
'T12  ERS 
T12  EIS 
T12  EIS 
T12  CC  . 
T12  ERS 
T12  CC  . 
T12  ERS 


Sector 


Commercial 
Commercial 
Commercial 
Commercial 
Commercial 
Commercial 
Commercial 
Commercial 
Commercial 
Commercial 
Commercial 
Industrial  .... 
Commercial 
Commercial 
Industrial  .... 
Industrial  .... 


Median 
payback 

(yrs) 


24.8 
6.4 

10.7 
5.4 
9.9 
6.4 

11.5 
3.3 
9.3 
4.8 
5.9 
8.8 
2.1 
2.4 
5.4 
3.1 


d.  Economic  Justification 

1.  Economic  Impact  on  Manufacturers 
and  Consumers 

We  performed  a  Manufacturer  Impact 
Analysis  (MIA)  to  determine  the  impact 
of  standards  on  manufacturers.  The 
complete  analysis  is  Chapter  6  of  the 
TSD.  In  general,  manufacturers  of 
"affected"  magnetic  ballasts  and  their 
suppliers  would  be  negatively  impacted. 
Also,  most  ballast  manufacturers 
reported  that  they  would  add  additional 
electronic  ballast  capacity  to  meet  a  new 
standard.  None  of  the  manufacturers 
stated  that  they  would  leave  the 


industry  or  go  out  of  business  as  a  result 
of  an  electronic  ballast  standard. 
Commercial  and  industrial  consumers 
will  also  be  affected  by  increased  ballast 
standards  in  that  they  will  experience 
higher  purchase  prices  for  ballasts  emd 
lower  operating  costs  for  lighting 
systems.  These  impacts  are  best 
captured  by  changes  in  life  cycle  costs 
which  are  discussed  in  section  V.d.2. 

Ballast  Manufacturer  Analysis 

In  conducting  the  analysis,  we 
conducted  detailed  interviews  with 
seven  ballast  manufacturers  that 
together  supply  more  than  95  percent  of 


the  domestic  magnetic  and  electronic 
ballast  markets.  The  interviews 
provided  valuable  information  used  to 
evaluate  the  impacts  of  a  new  standard 
on  manufacturers'  cash  flows, 
manufacturing  capacities  and 
employment  levels.  The  MIA  was 
performed  on  a  company-by-company 
basis.  We  elected  to  group 
manufacturers  exhibiting  similar 
product  mix  characteristics,  as  this 
represents  the  most  comprehensive  way 
of  reporting  the  variation  of  impacts  on 
different  manufacturers  while  ensuring 
the  confidentiality  of  individual 
manufactiu-ers'  positions.  Based  on 
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information  obfeined  from  manufacturer    interviews,  we  divided  the 

manufacturers  into  two  sub-groups: 

Table  V.4.— Ballast  Manufacturer 


Suthgroup  1 
Manufactijrers  of  tx)th  magnetic  and  electronic  ballasts 


Sub-group  2 
Manufacturers  that  produce  only  electronic  ballasts 


Advance  Transformer  Company 

MagneTek,  Inc. 

Robertson  Worldviiide 

SLi  Ligtiting/Powe  rLighting  Products 


Howard  Industries. 
Motorola  Ligtiting,  Inc. 
Osram  Sylvania  Products  Inc. 


Impacts  on 
obtained  by  a 
the  two  sub-: 


tlie 


entire  industry  were 
the  impacts  on 


ggregating 


groips. 

Impacts  on  BaL  ast  Manufacturer  Cash 
Flows 

As  sunmiariz  id,  four  cash  flows  were 
calculated  for  e  ich  shipment  forecast. 
Manufacturers  1  vorked  with  us  to 
develop  their  m  ost  likely  cash  flow 
impacts  for  botli  the  2015  and  2027 
Industry  shipmi  !nt  scenarios.  These  cash 

i  led  by  the  name 
"Manufacturer  Submittal."  In 
developing  casl  flow  estimates  under 
the  Manufactun  (r  Submittal  scenario  it 

manufacturers  retain 
their  1997  shar«  s  of  the  electronic 
market  in  the  ni  w  electronic  market. 
Ballast  New  Entrant' 
scenario  was  devised  in  order  to  capture 
the  likely  cash  low  impacts  resulting 
from  the  redistr  bution  of  market  shares 
among  the  exist  ing  manufacturers  as  a 
new  entrant  gai  is  a  15  percent  market 
share  of  the  nev '  electronic  market.  A 
"Magnetic  Balkst  New  Entrant" 
Scenario  was  al  lo  developed  to  analyze 
the  potential  im  pact  of  a  new  entrant(s) 
in  the  magnetic  ballast  industry.  This 
scenario  capturi  is  possible  cash  flow 
impacts  resultir  g  from  the 

) '  market  shares  among 


redistribution  o 


the  existing  mai  lufacturers  as  a  new 


5  percent  share  of  the 
market.  Finally,  in 
order  to  evaluatfe  how  assumptions 
concerning  futu  re  market  dynamics 


entrant  gains  a  ' 
magnetic  ballas 


Table  V.5.— Cash  Flow  Impacts  of  an  Electronic  Ballast  Standard  Under  the  2015  (5%  Decline)  Shipment 

Scenario 


contributed  to  the  impacts  reported  in 
the  Manufacturer  Submittal  scenario, 
we  prepared  a  separate  cash  flow  that 
assumes  no  change  in  magnetic  and 
electronic  ballast  profit  margins  before 
and  after  standard:  the  "Existing 
Dynamics"  scenario.  The  four  scenarios 
are  summarized  below: 

Manufacturer  Submittal:  Cash  flows 
and  net  present  value  (NPV)  were 
calculated  using  manufacturer  prices, 
manufacturing  costs,  operating  margins, 
capital  investment  estimates,  and  other 
financial  parameters  as  provided  by  the 
individual  manufacturers.  This  scenario 
reflects  each  meinufacturer's  expectation 
of  its  "most  likely"  future  profitability 
under  new  standeirds  with  the  constraint 
that  it  assumes  that  its  electronic  ballast 
market  share  remains  at  the  1997  level. 

Electronic  Ballast  New  Entrant:  This 
scenario  assumes  that  one  or  more  new 
entrants  will  capture  15  percent  of  the 
new  electronic  ballast  market. 
Manufacturer  market  shares  in  the  1997 
electronic  market  are  redistributed  to 
accommodate  the  new  market  entrant(s). 

Magnetic  Ballast  New  Entrant:  This 
scenario  assumes  that  one  or  more  new 
entrants  will  capture  15  percent  of  the 
magnetic  ballast  market  beginning  in  the 
year  2000,  both  in  the  Base  Case  and  the 
Standards  Case.  This  assumption  is 
supported  by  the  fact  that  a  few  of  the 
existing  electronic  ballast  manufacturers 
have  publicly  announced  plans  to 
manufacture  and/or  source  magnetic 
ballasts  in  the  U.S.,  irrespective  of  a 
DOE  standard.  Existing  manufacturer 


market  shares  in  the  1997  magnetic 
ballast  market  are  redistributed  to 
accommodate  the  new  market  entrant{s). 
Furthermore,  this  scenario  assumes  that 
the  new  entrant{s)  will  result  in 
increased  competition,  which  will 
reduce  the  profitability  of  the  magnetic 
ballast  business  from  its  current  levels 
to  those  seen  in  the  more  competitive 
electronic  ballast  business  post- 
standards. 

Existing  Dynamics:  This  scenario 
assumes  that  there  will  be  no  change  in 
competitive  dynamics  when  an 
electronic  ballast  standard  comes  into 
effect,  and  hence  electronic  ballast 
manufacturer  market  shares  and  profit 
margins  in  the  case  of  a  standard  will 
remain  similar  to  their  values  in  the 
absence  of  a  standard. 

Tables  V.5  and  V.6  summarize  the 
financial  impacts  for  the  four  scenarios 
under  the  two  base  case  forecasts  of 
shipments.  The  impacts  reported  are  the 
change  in  NPV  and  this  chemge  as  a 
percentage  of  the  industry  value 
represented  by  the  cash  flow  generated 
by  all  (magnetic  and  electronic)  ballast 
shipments  in  the  regulated  product 
classes.  Note  that  for  the  industry 
results,  the  Electronic  Ballast  New 
Entrant  scenario  is  the  same  as  the 
Manufacturer  Submittal  scenario 
because  the  new  entrant(s)  cash  flow 
was  modeled  using  shipment  weighted 
average  financial  parameters  of  all 
existing  electronic  ballast 
manufacturers. 


Scenarios 


Base  case 
NPV  ($mil) 


Standard  case 
NPV  ($mil) 


Ctiange  in 
NPV  ($mil) 


Change  in 
NPV  (%) 


( lash  flow  impacts  on  business  represented  by  all  regulated  product  classes — Magnetic  and  Electronic 


Sub-group  1  (magnetic  and  electronic  producers) 


Manufacturer  Subjnittal 
Electronic  Ballast 
Magnetic  Ballast, 
Existing  Dynamics 


New  Entrant 
'Jew  Entrant  . 


288.9 
288.9 
216.2 
288.9 


198.9 
199.1 
161.6 
219.0 


-90.0 
-89.8 
-54.6 
-69.9 


-31 
-31 
-25 
-24 


Sub-group  2  (electronic  only  producers) 


Manufacturer  Suts^riittal 
Electronic  Ballast, 


New  Entrant 


131.7 
131.7 


152.0 
145.8 


20.3 
14.1 


15 
11 
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Table  V.5.— Cash  Flow  Impacts  of  an  Electronic  Ballast  Standard  Under  the  2015  (5%  Decline)  Shipment 

Scenario — Continued 


Scenarios 


Magnetic  Ballast,  r4^ew  Entrant 
Existing  Dynamics  


Base  case        Standard  case        Change  in 


NPV  ($mil) 


131.7 
131.7 


NPV  ($mil) 


152.0 
141.0 


NPV  ($mil) 


20.3 
9.3 


Change  in 
NPV  (%) 


15 

7 


Electronic  Ballast  New  Entrant 


Electronic  Ballast,  New  Entrant 


0.0 


6.0 


6.0 


Magnetic  Ballast  New  Entrant 


Magnetic  Ballast,  New  Entrant 


4.5 


2.0 


-2.5 


-55 


Industry 
(Sub-group  1  ••■  Sub-group  2) 


Manufacturer  Submittal 

Electronic  Ballast,  New  Entrant 
Magnetic  Ballast,  New  Entrant  . 
Existing  Dynamics  


420.6 
420.6 
352.4 
420.6 


-17 
-17 
-10 

-14 


Table  V.6.— Cash  Flow  Impacts  of  an  Electronic  Ballast  Standard  Under  the  2027  (3%  Decline)  Shipment 

Scenario 


Scenarios 


Base  case 
NPV  ($mil) 


Standard  case 
NPV  ($mil) 


Change  in 
NPV  ($mil) 


Cash  flow  impacts  on  business  represented  by  all  regulated  product  classes — Magnetic  and  Electronic 

Sub-group  1  (magnetic  and  electronic  producers) 


Change  in 
NPV(%) 


Manufacturer  Submittal 

318.3 
318.3 
220.9 
318.3 

204.6 
204.9 
161.7 
224.7 

-113.7 

-113.4 

-59.2 

-93.6 

-36 

Electronic  Ballast,  New  Entrant  

-36 

Magnetic  Ballast,  New  Entrant  

-27 

Existing  Dynamics  

-29 

Sub-group  2  (electronic  only  producers) 

Manufacturer  Submittal  

123.0 
123.0 
123.0 
123.0 

150.5 
144.3 
150.5 
139.5 

27.5 
21.3 
27.5 
16.5 

22 

Electronic  Ballast,  New  Entrant  

17 

Magnetic  Ballast,  New  Entrant 

22 

Existing  Dynamics  

13 

Electronic  Ballast  New  Entrant 

Electronic  Ballast,  New  Entrant  

0.0 

6.0 

6.0 

Magnetic  Ballast  New  Entrant 

Magnetic  Ballast,  New  Entrant  

6.2 

2.2 

-4.0 

-65 

Industry 
(Sub-group  1  ••■  Sub-group  2) 

Manufacturer  Submittal 

441.3 
441.3 
350.1 
441.3 

355.1 
355.1 
314.4 
364.2 

-86.2 
-86.2 
-35.7 
-77.1 

-20 

Electronic  Ballast,  New  Entrant  

-20 

Magnetic  Ballast,  New  Entrant  

-10 

Existing  Dynamics  

-17 

Uncertainty  Analysis  of  Cash  Flows 

The  NPV  values  presented  in  the 
above  tables  incorporate  significant 
restructuring  costs  primarily  associated 
with  plant  closures  in  the  U.S.  and 
Mexico.  The  large  majority  of  these 
costs  are  directly  associated  with  the 
closure  of  the  remaining  large  U.S.- 
based  ballast  plant.  In  consideration  of 
the  past  trend  towards  consolidation  of 


magnetic  ballast  production  to  Mexico, 
a  sensitivity  analysis  was  conducted  on 
the  cash  flows  assuming  that  the 
restructuring  costs  associated  with  the 
plant  closures  would  occur  in  the  base 
case  (in  absence  of  standards).  It  was 
found  that  these  costs  contribute 
approximately  $14  million  to  the 
negative  impacts  under  all  scenarios. 


A  sensitivity  analysis  was  also 
conducted  to  analyze  the  impact  of 
certain  business  risks.  Specificedly,  a 
scenario  was  developed  whereby 
changes  in  market  demand  would  cause 
magnetic  ballast  shipments  to  decline  at 
twice  the  rate,  i.e.,  10  percent  per  year 
between  1999  and  2002,  remain 
constant  through  2005  and  then 
continue  declining  at  5  percent  per  year 
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beginning  2006 
that  these  abrup 
impact  the 
competitive 


It  was  further  assumed 
changes  in  shipments 
magrietic  ballast  industry 
dynpmics  by  reducing 


Table  V.7.— Cash  Flow  Impacts  of  an  Electronic  Ballast  Standard  Under  the  201 5  (5%  Decline)  Shipment 

Scenario  With  Plant  Closures  in  the  Base  Case  in  2003 


Qash  flow  impacts  on  business  represented  by  all  regulated  product  classes— Magnetic  and  Electronic 

Sub-group  1 


Manufacturer  Subr  littal 
Manufacturer  Subr  litlal 
Business  risic  aba  pt 


Manufacturer  Subr  littal 
Manufacturer  Subr  littal 
Business  risk:  abapt 


Manufacturer  Subr  littal 
Manufacturer  Subr  littal 
Business  risic  abn  pt 


Ball  tst  Manufacturer 


Impacts  on 
Employment 

Employment 
two  categories: 

Direct  emplo}^ent 
impacts  consi 
with  the  produc^on 
magnetic  or 
facilities  produding 
types  of  ballasts 
overhead  jobs  re  lated 
ballasts  are  con^i 
In  situations  w 
own  component 
operations,  sucl 
magnet  wire  op(  rat 
these  plants  are 
category.  Impacts 
suppliers  are  pr  (sented 
section  titled 
the  Fluorescent 

Associated  e, 
These  impacts 
by  business  dec 
"direct"  emplojjment 


i  tnpacts  are  reported  in 


Table  V.8. 


USA   ... 
Mexico 
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profit  margins  in  the  2000  through  2005 
time  frame,  to  levels  observed  in  the 
electronic  ballast  market. 


The  cash  flow  impacts  with  the  2003 
plant  closure  assumption  and  the 
business  risks  as  outlined  above  are 
presented  in  the  Table  V.7. 


Scenarios 


Base  case 
NPV  ($mil) 


Standard  case 
NPV  ($mll) 


Change  in 
NPV  ($mil) 


Change  in 
NPV  (%) 


with  plant  closure  in  2003 
change  in  shipments 


288.9 

275.2 
263.7 


198.9 
198.9 
179.5 


-90.0 
-76.3 
-84.2 


-31 
-28 
-32 


Sub-group  2 


with  plant  closure  in  2003 
change  in  shipments 


131.7 
131.7 
131.7 


152.0 
152.0 
152.0 


20.3 
20.3 
20.3 


15 
15 
15 


industry 
(Sub-group  1  -t-  Sub-group  2) 


with  plant  closure  in  2003 
change  in  shipments 


420.6 
406.9 
395.4 


350.9 
350.9 
331.5 


-69.7 
-56.0 
-63.9 


-17 
-14 

-16 


impacts:  These 
jobs  directly  involved 
of  "affected" 
eledtronic  ballasts.  In 

affected"  and  other 
only  direct  and 

to  "affected" 
dered  in  this  category. 
3re  ballast  companies 
manufactiiring 
as  capacitor  plants  or 
ions,  job  impacts  on 
reported  within  this 
on  other  component 
in  a  separate 
Ii  npact  on  Suppliers  to 

Lamp  Ballast  Industry." 
'/]  iployment  impacts: 
c  onsider  jobs  impacted 
sions  driven  by  the 
impacts.  For 


example,  if  in  a  manufacturing  plant 
with  100  employees,  50  are  producing 
"affected"  magnetic  ballasts  and  the 
remaining  50  are  producing 
"imaffected"  magnetic  ballasts,  such  as 
residential  ballasts,  then  an  electronic 
ballast  standard  would  result  in  the  loss 
of  50  direct  jobs.  Faced  with  this 
situation  the  company  might  decide  to 
close  operations  in  its  plant  due  to  the 
dreunatically  reduced  capacity 
utilization.  Such  a  decision  would 
result  in  the  loss  of  the  remaining  50 
jobs.  These  50  jobs  would  then  be 
reported  as  "associated"  employment 
impacts. 

Manufacturers  in  Sub-group  1 
anticipate  that  absent  standards,  direct 
employment  associated  with 
manufacturing  "affected"  magnetic 
ballasts  will  decrease  approximately  in 
the  same  proportion  as  shipments. 
Faced  with  this  decline,  manufacturers 
in  Sub-group  1  intend  to  maintain  high 
plant  capacity  utilization  by  replacing 


the  loss  in  direct  jobs  with  new 
associated  jobs.  These  new  associated 
jobs  may  be  the  result  of  new  product 
introductions,  plant  consolidations  or 
decisions  to  make  in-house,  parts 
currently  sourced  from  suppliers. 

The  uncertainty  with  regards  to  the 
timing  of  any  plant  closures  in  the  base 
case — after  the  year  2003 — results  from 
the  difficulty  in  anticipating  how  many 
associated  jobs  can  be  maintained  in  the 
long  run.  Gains  in  associated  jobs  will 
not  necessarily  maintain  plant  capacity 
utilization  in  the  long  run  and  a 
threshold  may  be  reached  that  requires 
the  plant  to  be  closed.  For  example,  one 
manufacturer  suggested  that  for  its 
supplier  plant  a  drop  of  30  percent  in 
capacity  could  lead  to  closure. 

Table  V.8  summarizes  the 
employment  impacts  of  an  electronic 
ballast  standard  under  the  two  shipment 
scenarios.  The  table  assumes  a 
standards  effective  date  of  2003. 


If  idustry-Wide  Employment  Impacts  of  an  Electronic  Ballast  Standard  (Orderly  decline  in  U.S. 

manufacturing) 


Country  of  manufacture 


Direct  jobs  lost 
in  magnetic 
ballast  manu- 
facturing 


Associated 
jobs  at  risk  in 
magnetic  bal- 
last manufac- 
turing 


Direct  jobs  ^  "^ 
gained  in  elec- 
tronic ballast 
manufacturing 


Net  direct  jobs 
lost 


2015  (5%  decline)  shipment  scenario 


■666 
1570 


=  406 
M90 


500 
700 


166 
870 
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Table  V.8.— Industry-Wide  Employment  Impacts  of  an  Electronic  Ballast  Standard  (Orderly  decline  in  U.S. 

MANUFACTURING)— Continued 


Country  of  manufacture 


Direct  jobs  lost 
in  magnetic 
ballast  manu- 
facturing 


Associated 
jobs  at  risk  in 
magnetic  bal- 
last manufac- 
turing 


Direct  jobs "  ^ 
gained  in  elec- 
tronic ballast 
manufacturing 


Net  direct  jobs 
lost 


2027  (3%  decline)  shipment  scenario 

USA , 

Mexico 

717 
1727 

2363 

3  161 

557 
769 

160 

958 

'  Includes  both  factory  and  non-factory  jobs  supporting  magnetic  ballast  production. 

2  These  "associated"  jobs  are  assumed  relocated  to  Mexico. 

'These  "associated"  jobs  will  be  relocated  to  other  plants  in  Mexico  or  elsewhere. 

*  Includes  jobs  from  Sub-groups  1  and  2. 

^  Does  not  include  potential  associated  jobs  added  in  these  plants. 


Uncertainty  in  Ballast  Manufacturer 
Employment  Impacts 

As  previously  discussed,  there  exists 
some  uncertainty  relative  to  the  closure 
date  of  current  magnetic  ballast 
production  facilities  in  the  base  case. 
The  employment  impacts  presented  in 
Table  V.8  assume  a  base  case  with  an 
orderly  decline  in  the  U.S.  magnetic 


ballast  employment  until  2015  or  2027. 
The  large  majority  of  these  employment 
impacts  are  directly  associated  with  the 
closure  of  the  remaining  large  U.S.- 
based  magnetic  ballast  plant. 

In  consideration  of  the  past  trend 
towards  consolidation  of  magnetic 
ballast  production  to  Mexico,  a 
sensitivity  analysis  was  conducted  on 
the  employment  impacts  assuming  that 


the  employment  impacts  associated 
with  the  plant  closures  would  occur  in 
the  base  case  (in  absence  of  standards). 
These  impacts  are  detailed  in  the  Table 
V.9.  The  scenario  assumes  that  the  lost 
U.S.  jobs  would  be  picked  up  by 
increased  manufacturing  activity  in  the 
Mexican  plants,  thereby  increasing  the 
employment  impact  of  a  standard  on 
Mexican  jobs. 


Table  V.9.— Industry-Wide  Employment  Impacts  of  an  Electronic  Ballast  Standard  Under  the  Scenario 
Where  (U.S.  Magnetic  Ballast  Plants  Close  in  2003  in  the  Base  Case) 


Country  of  manufacture 


Direct  jobs  lost 
in  magnetic 
ballast  manu- 
facturing " 


Associated 
jobs  at  risk  in 
magnetic  t)al- 
last  manufac- 
turing 


Direct  jobs  ■*  "^ 
gained  in  elec- 
tronic ballast 
manufactunng 


Net  direct 

jobs  lost/ 

gained 


2015  (5%  decline)  sliipment  scenario 

U.S.A  

'0 
2236 

3596 

500 
700 

500  jobs 

Mexico  

gained 
1536  jobs 
lost 

2027  (3%  & 

Kline)  shipment  so 

»nario 

U.S.A  

0 
2444 

0 
3  524 

557 

769 

557  jobs 

Mexico  

gained 
1675  jobs 
lost 

'  Includes  both  factory  and  non-factory  jobs  supporting  magnetic  ballast  production. 

2  These  "associated"  jobs  are  assumed  relocated  to  Mexico. 

3  These  "associated"  jobs  will  be  relocated  to  other  plants  in  Mexico  or  elsewhere. 
■*  Includes  jobs  from  Sub-groups  1  and  2. 

^  Does  not  include  potential  associated  jobs  added  in  these  plants. 


Impacts  on  Ballast  Manufacturing 
Capacity 

It  is  likely  that  an  electronic  ballast 
standard  would  negatively  impact 
magnetic  ballast  production  capacity  in 
the  U.S.  cmd  Mexico.  As  mentioned 
previously,  there  is  evidence  to  suggest 
that  magnetic  ballast  production 
facilities  in  the  U.S.  may  be  closed 
regardless  of  a  standard,  and  a 
sensitivity  analysis  was  conducted  to 
examine  the  impacts  of  this  scenario. 
While  there  is  a  degree  of  uncertainty 


over  what  will  happen  to  domestic 
magnetic  ballast  production  facilities  in 
the  absence  of  a  standard,  in  all 
likelihood,  the  imposition  of  a  new 
electronic  ballast  standard  will  result  in 
the  closure  of  one  magnetic  ballast 
production  facility  in  the  U.S.,  and  in 
the  partial  closure  of  another  in  Mexico. 
Additionally  two  manufacturer-owned 
(captive)  ballast  supplier  facilities 
would  most  likely  be  impacted:  A 
capacitor  plant  in  Mexico  could  close 


and  a  magnet  wire  plant,  located  in  the 
U.S..  could  also  close. 

Although  the  scenario  whereby 
magnetic  ballast  production  facilities 
are  closed  in  2003  in  the  base  case  was 
examined,  all  manufacturers  in  Sub- 
group 1  suggested  that  in  the  absence  of 
a  standard  they  would  continue  to 
manufacture  "affected"  magnetic 
ballasts  in  their  current  manufacturing 
plants.  They  did  not  anticipate  any 
plant  closures  or  shifting  of  production 
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of  "affected"  magnetic 
plant  to  another 


ballasts  from  one 
before  the  year  2010. 


Tabi  e  V.10.— Impacts  on  Manufacturing  Capacity  Due  to  an  Electronic  Ballast  Standard 


Plant 


Plant  1 
Plant  2 
Plant  3 
Plant  4 
Plant  5 
Plant  6 
Plant  7 
Plant  8 


Mexico.  In  ordei 
resulting  from  a 
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Table  V.IO  summarizes  the  possible 
impact  of  a  new  electronic  ballast 
standard  on  existing  manufacturing 


plants  in  the  U.S.  and  Mexico,  assuming 
plants  remain  open  in  the  base  case  as 
manufacturers  predict. 


Location 


USA  .. 
U.S.A  .. 
Mexico 
Mexico 
U.S.A  .. 
USA  .. 
Mexico 
Mexico 


Description 


Magnetic  ballast  . 

Magnet  Wire 

Magnetic  ballast  . 

Capacitors  

Electronic  ballast 
Electronic  ballast 
Electronic  ballast 
Electronic  ballast 


Action 


Closure. 

Possible  Closure. 
Partial  Closure. 
Closure. 
Expansion. 
Expansion. 
Expansion. 
Expansion. 


An  electronic  jallast  standard  would       Impact  on  Ballast  Industry  Suppliers 


lead  to  increase(  electronic  ballast 
manufacturing  capacity  in  the  U.S.  and 
1  to  meet  increased  sales 
1  new  electronic  ballast 
standard,  two  of  the  four  manufacturers 
in  Sub-group  1  flan  to  develop 
additional  electionic  ballast 
manufacturing  c  apacities  in  Mexico. 
The  smaller  mai  lufacturers  in  Sub-group 


1  plan  no  major 
expansions  and 


plant  closures  or 
will  accommodate  the 
new  product  mi  <  requirements  within 
their  existing  facilities.  In  Sub-group  2, 
two  manufactur  jrs  stated  that  they 
would  add  signi  ficant  electronic  ballast 
manufacturing  c  apacity  in  the  U.S.  to 
meet  the  new  st  mdard. 

Impact  on  Smai  f  Ballast  Manufacturers 


(5e 


Two  relativel; ' 
currently  produ  :e 
magnetic  and 
these  manufactiirers 
business"  as 
Flexibility  Act 
Procedural  Issues 
Reviews  section 
the  small  manu 
respective  electronic 
ballast  manufac : 
same  plants.  It 
and  less  automated 
them  with  the 
new  electronic 
significant  assel 
closures.  Howeyer 
on  the  small 
from  operations 
proportion  to 
large  manufacturers 
a  result,  in  the 
that  small 
experience  a  16 
NPV  compared 
NPV  for  the  tw( 


As  with  othei 
manufacturers, 
manufactiu^ers 
ballast  standarc 
leave  the  indu 


f  exi 


small  manufacturers 
both  "affected" 
electronic  ballasts.  One  of 
would  be  a  "small 
denned  in  the  Regulatory 
ee  discussion  in  the 
and  Regulatory 
of  this  preamble).  Both 
acturers  had  their 
and  magnetic 
uring  operations  in  the 
^ems  their  smaller  size 
operations  provides 
ibility  to  adapt  to  a 
)allast  standard  without 
write-offs  or  plant 
,  the  negative  impacts 
manufacturers'  cash  flows 
were  similar  in 

reported  by  the  two 
in  Sub-group  1.  As 
!  %  scenario,  we  estimate 
mani|facturers  will 

percent  loss  in  their 
to  a  34  percent  loss  in 
large  manufacturers. 
Sub-group  1 
neither  of  these 
1  tated  that  an  electronic 

would  force  them  to 
stry  or  go  out  of  business. 


th  ose  : 


New  energy-efficiency  standcU'ds  for 
fluorescent  lamp  ballasts  will  also  affect 
ballast  industry  suppliers.  To  estimate 
this  impact,  we  performed  a  detailed 
analysis  of  the  impacts  of  an  electronic 
ballast  standard  on  suppliers  to  the 
ballast  industry.  We  invited  31  supplier 
firms  to  participate  in  interviews.  These 
firms  were  identified  by  manufacturers 
to  represent  the  key  components 
contained  in  the  bills  of  materials  for 
"affected"  magnetic  and  electronic 
ballasts.  Eleven  of  these  suppliers 
served  magnetic  ballast  production, 
eleven  electronic  ballast  production, 
and  nine  supplier  plants  served  both 
magnetic  and  electronic  production. 
Sixteen  of  the  20  organizations  serving 
magnetic  ballast  production  participated 
in  interviews  and/or  provided  plant 
tours.  Eleven  of  the  20  organizations 
serving  electronic  ballast  production 
participated  in  interviews  and/or 
provided  plant  tours. 

Table  V.ll  shows  an  average 
(weighted  by  shipment  levels) 
distribution  of  materials  and 
components  cost  for  "affected" 
magnetic  ballasts.  Interviews  and 
literature  sources  provided  information 
needed  to  estimate  financial  and 
employment  impacts  of  a  new  energy 
efficiency  standard  for  ballasts  on 
suppliers  responsible  for  approximately 
91  percent  of  the  cost  of  materials. 

Table  V.  11. —Cost  of  Materials 
FOR  "Affected"  Magnetic  Ballasts 


Material  type 

Contribution 
to  total  cost 
of  materials 

(%) 

Maanet  and  Lead  Wire 

40 

Steel  case  and  CRML    

23 

Capacitors 

Thermal  protectors,  clamps, 

potting  

Ottier                        

16 

12 
9 

The  industries  analyzed  and 
represented  are: 

•  Cold  rolled  steel  finished  for  ballast 
cases 

•  Cold  rolled  motor  laminate  (CRML) 
steel  for  use  primarily  in  transformers 

•  Magnet  wire 

•  Lead  wire 

•  Thermal  protectors 

•  Clamps  to  secure  the  stack  of  CRML 
stamped  sections  making  up  the  ballast 
transformer  to  the  proper  size 

•  Potting  and  impregnation 
compounds 

•  Capacitors 

With  the  exception  of  a  very  small 
fraction  of  metallized  film  capacitors 
produced  outside  the  U.S.  and  materials 
produced  in  plants  owned  and  operated 
by  the  ballast  manufacturers  themselves, 
all  of  these  components  are  produced 
domestically  in  the  United  States. 
Except  for  the  clamps,  all  these 
industries  (not  necessarily  the  same 
plants)  also  serve  the  production  of 
electronic  ballasts.  The  analyses  for 
financial  and  employment  impacts 
considered  materials  supplied  to 
magnetic  and  electronic  ballasts 
together  for  those  industries  which 
serve  both  markets. 

Table  V.12  exhibits  a  similar 
distribution  of  materials  and 
components  costs  for  an  electronic 
ballast  alternative  to  the  "affected" 
magnetic  ballast.  The  table  shows  a 
higher  number  of  components  for 
electronic  ballasts.  The  cost  of  materials 
for  electronic  ballasts  is  approximately 
30  percent  higher  than  that  for 
"affected"  magnetic  ballasts. 

Table  V.12. — Benchmark  Costs 
FOR  Electronic  Ballasts 


Hem 

Contribution 
to  total  cost 
of  materials 

(%) 

Film  Caoacitors                 

17 

PC  Board,  Thermal  Protectors, 
Potting  

15 
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Table  V.  12.— Benchmark  Costs 
FOR  Electronic  Ballasts — Con- 
tinued 


Item 

Contribution 
to  total  cost 
of  materials 

(%) 

Steel  case  and  CRML  

12 

Magnet  and  lead  wire,  connec- 
tors   

12 

Transistors  

Ceramic  and  Electrolytic  ca- 
pacitors   

Bobbins 

Diodes 

10 

7 
6 
6 

Ferrite  Cores 

5 

Others  

10 

The  analysis  of  supplier  impacts 
focuses  on  domestic  (production 
facilities  within  the  United  States) 
suppliers.  A  substantial  portion  of  the 
components  that  go  into  producing 
electronic  ballasts  is  produced  in 


foreign  plants.  We  estimated  the  fraction 
of  each  component  produced 
domestically  in  1997.  To  the  extent  that 
domestic  suppliers  can  maintain  this 
market  share,  they  could  recover  some 
of  the  "affected"  magnetic  ballast 
revenue  and  associated  employment 
level  that  they  would  lose  if  an 
electronic  ballast  energy  efficiency 
standard  were  to  go  into  effect.  The 
industries  analyzed  were  producers  of 
printed  circuit  boards  and  bobbins.  No 
first  hand  financial  or  employment 
information  was  collected  from  industry 
representatives  for  transistors,  diodes,  or 
ferrite  cores.  We  combined  these  three 
industries  with  a  half  dozen  other 
smaller  contributors  to  the  cost  of 
materials  and  assumed  pro-rated  values 
for  net  income,  depreciation,  and  capital 
expenditure  levels  to  estimate  cash  flow 
for  this  group.  This  "other"  group  of 
suppliers  represents  approximately  27 
percent  of  supplier  revenue,  meaning 
about  73  percent  of  electronic  ballast 


supplier  financial  values  is  based  on 
direct  contact  with  industry 
representatives.  The  comparable  figure 
for  the  magnetic  ballast  supplier  side  is 
9  percent  "other"  and  91  percent  based 
on  interviews  with  suppliers. 

The  analysis  considers  a  reference 
case  wherein  domestic  suppliers 
maintain  their  1997  market  shares  in  the 
electronic  ballast  component  market. 
Through  discussions  with  supplier 
industries  it  became  apparent  that  there 
existed  some  uncertainty  as  to  the 
probability  that  ballast  manufacturers 
would  continue  to  source  their 
components  domestically  in  the  event  of 
an  electronic  standard.  To  bracket  the 
uncertainty,  separate  cash  flows  were 
performed  for  the  extreme  case  where 
all  components  for  electronic  ballasts 
were  purchased  from  foreign  sources. 
The  financial  impacts  associated  with 
the  reference  and  "worst"  cases  are 
summarized  in  the  following  Tables. 


Table  V.1 3.— Estimated  NPV  in  $Millions  for  Supplier  Industries,  Assuming  Domestic  Supplier  Industries 

Maintain  Their  1997  Market  Shares  (Reference  Case) 


Industry 


5%  Scenario,  1998-2015 


Base  case 


Standard 
case 


Charrae 
Smif 


3%  Scenario,  1998-2027 


Base  case 


Standard 
case 


Char>ge 
Smif 


Capacitor 

Magnet,  Lead  Wire,  Connectors 

TP,  Metal  Clamps,  Potting  &  Impregnating 

Steel  

Other  Mag/Electronic  Suppliers  

PC  Board,  Bobbins  

Other  Electronic  Suppliers 

Total  


1.28 
11.40 

8.55 
16.59 

6.11 

1.87 
.79 


1.59 
8.83 
7.05 
12.45 
4.87 
2.81 
1.44 


0.31 
-2.57 
-1.51 
-4.14 
-1.23 
0.94 
0.65 


1.34 

12.39 

10.24 

18.74 

6.81 

1.45 

1.04 


1.74 
9.27 
7.59 
14.21 
5.18 
269 
1.88 


0.41 
-3.13 
2.65 
4  53 
163 
1  24 
0.84 


46.59 


39.04 


-7.55 


52.01 


42.56 


-9.45 


Table  V.I 4.— Estimated  NPV  in  $Millions  for  Supplier  Industries,  Assuming  Foreign  Suppliers  Capture  All 

the  New  Electronic  Ballast  Market  (worst  case). 


Industry 


5%  Scenario,  1998-2015 


Base  case 


Standard 
case 


3%  Scenario,  1998-2027 


Change 
$mil 


Base  case 


Standard 
case 


Change 
$mil 


Capacitor 

Magnet,  Lead  Wire,  Connectors 

TP,  Metal  Clamps,  Potting  &  Impregnating 

Steel  

Other 

PC  Board,  Bobbins  

Other  Electronic  Suppliers 

Total 


1.28 
11.40 
8.55 
16.59 
6.11 
1.87 
0.79 


.89 
8.06 
5.69 
11.05 
4.13 
0.25 
0.16 


-.39 
-3.34 
-2.86 
-5.54 
-1.97 
-1.62 
-0.64 


134 

12.39 

10.24 

18.74 

6.81 

1.45 

1.04 


46.59 


30.23 


16.36 


52.01 


.92 
8.37 
5.92 
11.54 
4.31 
0.15 
0.09 


31.3 


-0.41 
-4.03 
-4.31 
-7.20 
-2.50 
-1.3 
-0.94 


-  20  69 


The  financial  impact  ranges  from  a 
reference  case  $7.55  million  decline  in 
NPV  cash  flow  under  the  5%  scenario 
to  a  "worst"  case  $20.69  million  decline 
under  the  3%  scenario. 


Impacts  on  Supplier  Employment 

The  reference-case  employment 
impacts  under  the  3%  and  5%  scenarios 
are  summarized  in  Table  V.15  and 
indicate  a  range  of  313-340  jobs  lost  and 


potential  for  129-144  to  be  gained  back. 
If  all  the  new  electronic  ballast  market 
were  to  go  to  foreign  firms,  no  jobs 
would  be  gained  back,  and  thus  in  the 
worst  case  about  313-340  domestic  jobs 
would  be  lost. 
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Table  V.15.-|-Estimated  Employment  Impacts  for  Supplier  Industries  Assuming  Domestic  Suppliers  Maintain 

Their  1997  Market  Shares. 


Capacitor 

Magnet  &  Lead 
TP,  Metal  Clamp, 

Steel  

Metallized  Film 
Other  Magnetic/Electronic 
PC  Board,  Bobbitjs 
Other  Electronic 
Associated  Plant 


Total 
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Industry 


DIosure 


5%  Scenario,  199&-2015 


Jobs  lost 


27 
69 
52 
58 
44 
40 
0 
0 
23 


313 


Potential 
jobs  gained 


34 
10 
14 
13 
1 
8 
23 
26 


129 


Net  jobs  lost 
[gained] 


[7] 
59 
38 
45 
43 
32 
[23] 
[26] 
23 


184 


3%  Scenario,  1998-2027 


Jobs  lost 


29 
76 
57 
63 
48 
44 
0 
0 
23 


340 


Potential 
jobs  gained 


37 
11 
15 
14 
1 
9 
27 
30 


144 


Net  jobs  lost 
[gained] 


[8] 
65 
42 
49 
47 
35 
[27] 
[30] 
23 


196 


Impacts  on  Lui  linaire  Manufacturers 

The  Departm  3nt  interviewed  eight 
luminaire  mam  ifactures  with  a 
combined  marl  et  share  approaching  85 
percent  of  the  r  larket  segments  affected 
by  a  new  ballas  t  standard.  The 
Department  sp«  cifically  investigated 
how  a  new  ene  gy  efficiency  standard 
for  ballasts  mig  it  change  luminaire 
manufacturer  p  rofitability  and  cash 
flow.  Of  the  eig  ht  manufacturers 
interviewed,  tv  o  reported  they  will 
suffer  no  impac  ts  and  two  others  believe 
their  impacts  w  ould  be  minimal.  The 
four  other  man  ifacturers  believe  they 
will  suffer  vary  ing  levels  of  decreased 
company  value 

From  the  inf(  irmation  obtained  in  the 
interviews,  esti  mates  of  reductions  in 
NPV  were  prep  ared  for  each  of  the  four 
manufacturers   eporting  negative 
impacts.  These  projections  incorporated 
the  financial  fi)  ures  and  rationale 
provided  by  thi  >  manufacturers.  Three 
different  ration  lies  were  presented  in 
support  of  dim  nished  profitability  and 
value. 

One  or  more  manufacturers  are 
experiencing  gi  eater  profitability  with 
electronic  balh  sts.  The  NPV  reduction 
assumes  that  a  standard  which 
eliminates  mag  netics  as  the  commodity 
product  would  render  electronic  ballasts 
the  commodity  product  and  competition 
would  elimina  e  the  premium  for 
electronic  balU  sts. 

One  or  more  manufacturers  are 
experiencing  g  eater  profitability  with 
magnetic  ballai  ts.  The  NPV  reduction  is 
a  direct  conseq  uence  of  replacing  sales 
of  higher  marg  n  products  by  lower 
margin  sales. 

The  third  vi(  w  presented  concerns 
the  high  price  ensitivity  of  low-end 
luminaires,  pai  ticularly  one  and  two 
lamp  strip  ligh  ;s.  It  was  assumed  for 
that  analysis  tJ  at  not  all  incremental 
costs  for  electr  )nic  ballasts  could  be 
passed  on  to  c(  nsumers  with  a 


corresponding  reduction  in  profit 
margin. 

For  both  shipment  scenarios,  the 
aggregated  reduction  in  NPV  for  the  four 
firms  totals  approximately  13.5  million 
dollars  assuming  the  current  difference 
in  margins  for  luminaires  incorporating 
magnetic  or  electronic  ballasts  would 
continue  absent  standards.  This  appears 
to  be  a  very  speculative  assumption 
given  the  trend  towards  convergence  of 
magnetic  and  electronic  luminaire 
margins  reported  by  most  luminaire 
manufacturers.  If  in  fact  margins  do 
converge  by  the  implementation  date  of 
a  new  standard,  the  impacts  attributed 
to  price  margin  differences  disappear 
and  the  total  impacts  are  reduced  to  a 
value  of  approximately  4.5  million 
dollars. 

In  addition  to  the  previous  financial 
impacts,  manufacturers  reported 
significant  other  costs  and  business 
disruptions  associated  with  potential 
new  ballast  standards.  There  were 
concerns  expressed  that  a  standard 
would  divert  resources  fi'om  new 
product  and  technology  introduction 
and  result  in  lost  opportunities.  Large 
efforts  would  also  be  needed  to  revise 
product  literature  and  perform 
photometric  tests.  Further,  many 
business  processes  and  information 
systems  relative  to  materials 
management  and  other  systems  would 
need  to  be  revised.  The  costs  associated 
with  these  issues,  not  including  lost 
opportunities  were  reported  to  be 
approximately  one  million  dollars. 

Impacts  on  Luminaire  Manufacturer 
Employment 

Of  the  eight  luminaire  manufacturers 
interviewed,  six  stated  that  employment 
impacts  from  an  electronic  ballast 
standard  would  be  be  minimal,  if  any, 
within  their  companies.  Two 
manufacturers,  however,  believe  a  new 
standard  would  probably  reduce 


employment  levels  in  their  U.S. 
facilities.  This  reduction  is  assumed  to 
be  caused  by  reductions  in  export  sales 
and  a  loss  of  flourescent  limiinaire  sales 
in  favor  of  incandescent  luminaires. 
Based  on  its  analysis  of  these  issues  and 
in  agreement  with  the  majority  view  of 
interview  participants,  the  Department 
believes  the  employment  impacts  of  a 
ballast  standard  would  be  minimal. 

Two  manufacturers  expressed  a 
concern  that  since  their  export  markets 
are  primariliy  magnetic,  a  drop  in 
domestic  ballast  manufacturing  volumes 
would  cause  upward  pressure  on 
magnetic  luminaire  prices  and  compel 
them  to  raise  export  prices  for 
luminaires.  Local  luminaire 
manufacturers,  they  believe,  could  find 
less  costly  sources  for  magnetic  ballasts 
resulting  in  decreased  export  sales  for 
U.S.  companies.  Furthermore,  these 
manufactures  fear  that  given  the 
importance  of  linear  flourscent  fixtures 
in  most  customer  orders,  winning  or 
losing  a  project  can  depend  heavily  on 
price  levels  of  the  these  luminaires.  If 
flourecscent  luminaire  sales  are  lost  to 
local  competitors  then,  they  believe, 
U.S.  companies  could  also  lose  sales  of 
HID  luminaires,  emergency  lighting,  exit 
signs  and  various  other  products.  The 
Department  believes  these  employment 
impacts  would  be  very  small  for  two 
reasons.  First  economic  theory  and  real 
world  experience  suggests  that  in 
competitive  markets,  overcapacity  leads 
to  increased — not  decreased — price 
competition.  Second  the  export  market 
is  concentrated  in  the  Canadian  and 
Mexican  markets  where  U.S.  ballast 
manufacturers  are  major  participants 
and  could  compete  with  local  ballasts 
manufacturers. 

Another  stated  potential  cause  of 
reduced  U.S.  luminaire  manufacturing 
jobs  is  the  possible  movement  away 
from  flourescent  luminaires  in  favor  of 
incandescent  luminaires  in  the  more 
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first  cost  sensitive  commercial  market 
segments.  However,  there  was 
considerable  differences  of  opinion  as  to 
the  significance  of  any  such  movement 
in  lighting  systems.  The  general  view 
was  that  there  is  already  a  significant 
cost  premium  for  fluorescent  lighting 
and  this  premium  is  not  likely  to  greatly 
increase  given  ballast  pricing  trends. 
Therefore  the  Department  has  not 
included  any  employment  reductions 
for  luminaire  manufacturers  because  of 
this  potential  effect. 

Impacts  on  Lamp  Manufacturers 

Three  major  manufacturers,  GE 
Lighting,  OSI,  and  Philips  Lighting 
Company  dominate  the  domestic  market 
for  linear  fluorescent  lamps.  Together 
these  three  manufacturers  serve 
approximately  90  percent  of  the  U.S. 
market.  As  trade  allies  of  the  fluorescent 
ballast  manufacturing  industry,  they 
may  experience  an  impact  from  a  new 
energy-efficiency  standard  applied  to 
fluorescent  lamp  ballasts.  Some  ballast 
and  lamp  industry  sources  and  others 
have  speculated  that  a  new  energy- 
efficiency  standard  for  ballasts  would 
substantially  accelerate  the  transition 
from  T12  lamps  to  T8,  thus  having  an 
impact  on  lamp  manufacturers  as  well 
as  ballast  manufacturers. 

As  discussed  previously,  OSI 
commented  that  the  lamp  industry  had 
the  capacity  to  handle  the  transition 
fi-om  T12  lamps  to  T8  lamps  in  the  OEM 
market  resulting  ft'om  an  electronic 
ballast  rule  over  a  period  of  three  years. 
OSI  believes,  however,  it  doubtful  the 
lamp  industry  could  handle,  in 
addition,  any  significant  transition  to  T8 
lamps  of  the  installed  base  of  T12  lamps 
in  less  than  8  years  following  an 
electronic  ballast  rule.  OSI  commented 
that  if  magnetic  ballasts  were  no  longer 
available,  large  resources  would  be 
diverted  to  the  development  of  energy 
saving  T12  lamps  compatible  with 
electronic  ballasts  or  electronic  ballasts 
compatible  with  energy  saving  Tl2 
lamps. 

The  Department  invited 
representatives  from  each  of  the  three 
major  lamp  manufacturers  to  estimate 
the  impact  that  a  new  ballast  standard 
might  have  on  them.  One  manufacturer 
chose  not  to  participate  in  the 
discussions,  so  the  following  results  are 
based  on  talks  with  two  major 
manufacturers. 


There  was  agreement  that  a  new 
standard  would  accelerate  the  shift  in 
market  share  from  Tl2  to  T8  lamps.  The 
manufacturers  further  agreed  the  current 
transition  to  T8  lamps  is  being  handled 
well  and  that  any  acceleration  in  the 
transition  must  be  served  while 
retaining  enough  T12  capacity  to  serve 
the  replacement  market.  The 
replacement  market  for  Tl2  lamps  is 
large,  over  85  percent  of  the  1998 
market  of  340  million  lamps  were  Tl2 
lamps.  The  lamp  manufacturing 
industry  can  gear  up  to  serve  the 
increase  in  OEM  demand  for  T8  lamps 
with  a  3-4  year  lead-time.  However,  to 
serve  any  increased  replacement  market 
at  the  same  time  would  require  an 
acceleration  in  capacity  expansion  for 
T8  production  and  early  retirement  of 
T12  capacity  which  would  have 
financial  impacts. 

The  Department  is  uncertain  as  to 
how  the  replacement  market  might 
respond  to  today's  proposed  standard. 
Consumers  might  make  spot 
replacements,  as  suggested  by  ACEEE 
earlier,  or  ballast  manufacturers  may 
develop  electronic  T12  ballasts 
compatible  with  Tl  2  energy  saver  lamps 
or  there  could  be  an  acceleration  to  T8 
lamps  in  the  replacement  market.  Given 
this  uncertainty,  we  did  not  attempt  to 
quantify  the  impact  on  lamp 
manufacturers  of  an  electronic  ballast 
standard  applied  to  the  replacement 
ballast  market  before  the  8  year 
implementation  date  suggested  by  OSI. 

2.  Life-Cycle  Cost 

More  efficient  ballasts  would  affect 
commercial  and  industrial  consumers  in 
two  ways:  operating  expense  would 
probably  decrease  and  purchase  price 
would  probably  increase.  We  analyzed 
the  net  effect  by  calculating  the  LCC. 
Inputs  required  for  calculating  LCC 
include  end-user  prices  for  ballasts  and 
lamps,  electricity  rates  (cents/ 
kiloWatthoinr),  energy  savings,  annual 
lighting  operating  hours,  labor  rates, 
installation  times,  period  of  the 
analysis,  ballast  lifetimes,  lamp 
lifetimes,  and  discount  rates.  A  detailed 
discussion  of  the  sources  and  methods 
used  for  arriving  at  an  estimate  of  these 
parameters  is  in  the  TSD.  Briefly,  we 
obtained  end-user  prices  for  ballasts 
from  a  survey  of  ballast  distributors 
ft-om  various  parts  of  the  country;  we 


estimated  marginal  electricity  rates  as 
described  later  in  this  section;  we  based 
operating  hours  upon  Xenergy  building 
energy  audit  data;  we  derived 
installation  costs  from  journeyman 
wages  listed  in  the  National  Electrical 
Estimator  1995;  the  period  of  analysis  is 
the  ratio  of  ballast  life  to  the  annual 
operating  hours;  lamp  life  is  the  average 
of  lamp  life  under  spot  and  group 
replacement  where  spot  replacement 
lamp  life  is  the  lamp  rated  life  from 
manufacturer's  catalog  and  group 
replacement  is  75  percent  of  the  rated 
life;  and  the  discount  rate  is  8  percent. 

We  estimated  the  marginal  electricity 
rates  by  first  calculating  the  marginal 
rate  faced  by  a  sample  of  commercial 
customers  in  buildings  throughout  the 
U.S.  This  was  compared  with  the 
average  electricity  rates  for  the  same 
customers.  The  percent  difference 
between  the  average  and  marginal  rates 
(Epsilon)  was  calculated  for  each 
customer.  We  then  used  this  Epsilon 
distribution  to  convert  the  average 
electricity  price  from  a  specific  United 
States  utility  into  marginal  electricity 
price  by  using  the  formula: 

Marginal  Electricity  Price  =  Average 
Electricity  Price  x  (1  +  Epsilon) 

We  performed  a  probability-based 
LCC  analysis  with  a  computer  program 
called  Crystal  Ball.  For  each  of  four 
inputs  (ballast  price,  electricity  price, 
ballast  lifetime,  and  annual  lighting 
hours)  to  the  LCC  model,  we  defined  a 
probability-based  distribution  of  the 
input  to  account  for  the  variability  of 
the  input.  Instead  of  using  a  single 
"average"  value  to  represent  the  input 
in  its  entirety,  we  used  the  whole 
distribution  to  calculate  the  LCC.  The 
output  of  the  LCC  model  is  a  mean  LCC 
savings  for  each  product  class  as  well  as 
a  probability  distribution  or  likelihood 
of  LCC  reduction  or  increase. 

We  present  a  summary  of  the  results 
in  Table  V.16.  The  column  titled  "Delta 
LCC"  gives  the  change  in  LCC  when 
switching  from  the  baseline  option  of 
EEM  ballast  to  the  listed  design  option. 
"%  Winners"  represents  the  probability 
of  the  design  option  resulting  in 
reduced  LCC.  Table  4.4  of  the  TSD  also 
shows  the  life  cycle  cost  impacts  when 
starting  from  an  energy  efficient 
magnetic  T8  ballast. 


Table  V.16.— Summary  of  Delta  LCC*  Results 


%  Market 

Design  option 

Sector 

Delta  LCC 

Product  class 

Mean 
(1997$) 

%Winners" 

1F40 

5 

T12CC  

Commercial 

-4 

7 
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2F40 


3F40 

Tandem-Wired 

3F40  Not  

Tandem-Wired 
4F40 


2F96 

2F96HO 


*A  positive  Delt  LCC  implies  a  LCC  savings  whereas  a  negative  number  implies  an  increase  in  LCC 
**%  ballasts  wifi  reduced  life  cycle  cost  (winners),  noted  as  "certainty  level"  by  Crystal  Ball. 


Net  Present  Value 
National  Employment 

we  conclude  that 
esult  in  significant 


3.  Energy  Savings 
and  Net 

As  indicated 
standards  will 


Scenario 


Total  Benefit 

Total  Equipment 
Net  Present  Valufe 


Total  Benefit 

Total  Equipment 
Net  Present  Valiie 


equ  pment  i 


Since  the  cohered 
commercial 
apply  to  American 
industry.  NPV 
additional 
electricity  cost 
electronic  balli  ist 
ranges  from  abput 
billion  dollars 
increases  unde  r 
shipments  fore  cast 
scenario  2  witl  i 
are  about  2.5  times 
with  T12  elect  onic 
scenario  3,  the 
causes  an  NPV 
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Table  v.  16.— Summary  of  Delta  LCC*  Results— Continued 


Product  class 


%  Market 


36 
1 
10 
22 
23 
2 


Design  option 


T12  ERS 
T12CC  .. 
T12  ERS 
T12CC  .. 
T12  ERS 
T12CC  .. 
T12  ERS 
T12CC  .... 
T12  ERS 
T12  EIS  .. 
T12  EIS  .. 
T12CC  .. 
T12  ERS 
T12CC  .. 
T12  ERS 


Sector 


Commercial 

Commercial 

Commercial 

Commercial 

Commercial 

Commercial 

Commercial 

Commercial 

Commercial 

Commercial 

Industrial  .... 

Commercial 

Commercial 

Industrial  .... 

Industrial  .... 


Delta  LCC 

Mean 
(1997$) 

%Winners" 

4 

68 

-2 

31 

6 

80 

-2 

33 

5 

68 

-4 

23 

18 

98 

-2 

36 

12 

87 

7 

75 

-2 

35 

11 

90 

28 

98 

1 

50 

15 

94 

savings  of  electricity  by  ballasts  for  each 
standards  scenario.  These  energy 
savings  have  value  to  society,  as 
measured  by  the  net  present  value 


analysis.  The  net  present  value  analysis 
is  a  measure  of  the  net  savings  to  society 
from  standards  and  are  summarized  in 
the  following  tables. 


Table  V.17a.— Net  Present  Value  From  Electronic  Standards 


Electronic  standards  for  units  sold  from  2003  to  2030  discounted  at  7%  to  1997  (in  billion  1997  $)* 


lost 


Seen  1A 

T12 
Decr2015 


1.97 
1.01 
0.96 


Seen  IB 

T12 
Decr2027 


3.13 
1.62 
1.51 


Seen  2A 

T12/T8 

Decr2015 


3.22 

0.8 

2.43 


Seen  2B 

T12/T8 

Decr2027 


5.13 
1.27 
3.86 


Seen  3A 
Decr2015 


2.68 
0.64 
2.03 


Seen  3B 
Decr2027 


4.46 
1.08 
3.38 


Seen  4A 
Decr2015 


2.98 
0.72 
2.26 


Seen  4B 
Decr2027 


4.85 
1.18 
3.68 


•Total  Benefit  4nd  Net  Present  Value  do  not  include  HVAC  savings. 

Table  V.17b.— Net  Present  Value  From  Cathode  Cutout  Standards 


Cathode  cutout  standards  for  units  sold  from  2003  to  2030  discounted  at  7%  to  1997  (in  billion  1997  $) 


Scenario 


Dost 


Seen  5A  100% 
CC  Decr2015 


0.94 
0.78 
0.16 


Seen  5B  100% 
CC  Decr2027 


1.49 
1.26 
0.23 


Seen  6A  37% 
CC  Deer2015 


2.18 
0.58 
1.60 


Seen  6B  37% 
CC  Decr2027 


3.47 
0.93 
2.54 


lamp  ballasts  are 
ucts,  these  net  savings 
business  and 
is  the  difference  between 

costs  and 
savings.  The  NPV  for  the 
standards  scenarios 
0.96  billion  to  3.86 
1997  dollars).  NPV 
the  slower  decreasing 

to  2027.  NPVs  for 
T8  electronic  ballasts 
those  for  scenario  1 
ballasts.  For 
five-year  phase-in  period 
reduction  jjf  around  15 


percent  over  scenario  2.  For  scenario  4, 
the  2-year  phase-in  period  results  in  an 
NPV  reduction  of  about  5  percent  over 
Scenario  2. 

For  the  cathode  cutout  standards 
scenarios,  NPV  ranges  from  0.16  to  2.54 
billion  dollars.  For  scenario  6,  the  NPV 
is  10  to  11  times  greater  than  that  of 
scenario  5.  Note  that  we  did  not  include 
HVAC  energy  cost  savings  in  any  of  the 
NPV  calculations. 

The  net  present  value  analysis  from 
the  standards  in  the  Joint  Comments  is 
summarized  in  Table  V.18. 


Table  V.18.— Net  Present  Value 
Resulting  From  Joint  Comment 

Joint  comment  standards  for  units  sold  from 

2005  to  2030  discounted  at  7%  to  1997  (in 

billion  1997  $) 


Scenario 

Dec2015 

Dee2027 

Total  Benefit 

1.95 
0.53 
1.42 

3.51 

Total  Equipment  Cost 
Net  Present  Value  .... 

0.91 
2.60 

The  Department  committed  in  its 
1996  Process  Improvement  Rule  to 
develop  estimates  of  the  employment 
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impacts  of  proposed  standards  in  the 
economy  in  general.  61  FR  36983. 

As  discussed  above,  energy  efficiency 
standards  for  ballasts  are  expected  to 
reduce  electricity  bills  for  commercial 
and  industrial  consumers,  although 
these  savings  are  likely  to  be  partially 
offset  by  increased  costs  for  lighting 
equipment.  The  resulting  net  savings  are 
expected  to  be  redirected  to  other  forms 
of  econcwnic  activity.  These  shifts  in 
spending  and  economic  activity  are 
expected  to  affect  the  demand  for  labor, 
but  there  is  no  generally  accepted 
method  for  estimating  these  effects. 

One  method  to  assess  the  possible 
effects  on  the  demand  for  labor  of  such 
shifts  in  economic  activity  is  to  compare 
sectoral  employment  statistics 
developed  by  the  Labor  Department's 
Bureau  of  Labor  Statistics  (BLS).  The 
BLS  regularly  p\k>lishes  its  estimates  of 
the  number  of  )obs  per  million  dollars 
of  economic  activity  in  different  sectors 
of  the  economy,  as  well  as  the  pbs 
created  elsewhere  in  the  economy  by 
this  same  economic  activity.  BLS  data 
indicate  that  expenditures  in  the  electric 
sector  generally  are  associated  with 
fewer  jobs  (both  directly  and  indirectly) 
than  expenditvues  in  other  sectors  of  the 
economy.  There  are  many  reasons  for 
these  differences,  including  the  capital- 
intensity  of  the  utility  sector  and  wage 
differences.  Based  on  the  BLS  data 
alone,  we  believe  the  increase  in  the 
demand  for  labor  resulting  from  shifts  in 
economic  activity  would  offset  any 
reduced  demand  in  the  domestic  ballast 
industry  as  a  result  of  a  ballast  standard. 

hi  developing  this  proposed  rule,  the 
Department  attempted  a  more  precise 
analysis  of  the  impacts  on  national  labor 
demand  using  an  input/output  model  of 
the  U.S.  economy.  The  model 
characterizes  the  interconnections 
among  35  economic  sectors  using  the 
data  from  the  Bureau  of  Labor  Statistics. 
Since  the  electric  utility  sector  is  more 
capital-intensive  and  less  labor- 


intensive  than  other  sectors  (see  Bureau 
of  Economic  Analysis,  Regional 
Multipliers:  A  User  Handbook  for  the 
Regional  hiput-Output  Modeling  System 
(RIMS  II),  Washington,  D.C.,  U.S. 
Department  of  Commerce,  1992),  a  shift 
in  spending  away  from  energy  bills  into 
other  sectors  would  be  expected  to 
increase  overall  employment.  The 
results  of  the  Department's  analysis  are 
shown  in  Appendix  E  of  the  TSD.  This 
analysis  also  concluded  that  the  shifts 
in  sectoral  expenditures  likely  to  result 
from  the  proposed  ballast  standard 
would  likely  increase  the  net  national 
demand  for  labor. 

While  both  this  input/output  model 
and  the  direct  use  of  BLS  employment 
data  suggest  the  proposed  ballast 
standards  are  likely  to  increase  the  net 
demand  for  labor  in  the  economy,  the 
gains  would  most  likely  be  very  small 
relative  to  total  national  employment. 
FcMT  several  reasons,  however,  even  these 
modest  benefits  are  in  doubt: 

•  Unemployment  is  now  at  the  lowest 
rate  in  30  years.  If  unemployment 
remains  vwy  low  during  the  period 
when  the  proposed  standards  are  put 
into  effect,  it  is  unlikely  that  the 
standards  could  result  in  any  net 
increase  in  national  employment  levels. 

•  Neither  the  BLS  data  nor  the  input- 
output  model  used  by  DOE  include  the 
quality  or  wage  level  of  the  jobs.  One 
reason  that  the  demand  for  labor 
increases  in  the  model  may  be  that  the 
jobs  expected  to  be  created  pay  less  than 
the  jobs  being  lost.  The  benefits  from 
any  potential  employment  gains  would 
be  reduced  if  job  quality  and  pay  are 
reduced. 

•  The  net  benefits  from  potential 
employment  changes  are  a  result  of  the 
estimated  net  present  value  of  benefits 
or  losses  likely  to  result  from  the 
proposed  standards,  it  may  not  be 
appropriate  to  separately  identify  and 
consider  any  employment  impacts 


beyond  the  calculation  of  net  present 
value. 

Taking  into  consideration  these 
legitimate  concerns  regarding  the 
interpretation  and  use  of  the 
employment  impacts  analysis,  the 
Department  concludes  only  that  the 
proposed  ballast  standards  are  likely  to 
produce  employment  benefits  that  are 
sufficient  to  offset  fully  the  expected 
adverse  impacts  on  employment  in  the 
domestic  ballast  indusfry. 

Because  this  is  the  first  time  DOE  has 
performed  such  an  analysis  for  an 
efficiency  standards  rulemakings,  public 
comments  are  solicited  on  the  validity 
of  the  analytical  methods  used  and  the 
appropriate  interpretation  and  use  of  the 
results  of  this  analysis. 

4.  Lessening  of  Utility  or  Performance  of 
Products 

An  issue  of  utility  that  was 
considered  was  the  possibility  of 
interference  with  certain  equipment, 
such  as  medical  monitoring  equipment, 
caused  by  the  high  frequency  of 
electronic  ballasts.  To  prevent  any 
interference  that  cannot  be  solved  by 
electronic  ballast  designers,  the 
Department  is  not  establishing  a 
standard  for  T8  ballasts,  thereby 
allowing  magnetic  T8  ballasts  for  such 
applications. 

5.  Impact  of  Lessening  of  Competition 

The  determination  of  this  factor  must 
be  made  by  the  Attorney  General. 

6.  Need  of  the  Nation  to  Save  Energy 

Enhanced  energy  efficiency  improves 
the  Nation's  energy  seciuity,  strengthens 
the  economy  and  reduces  the 
environmental  impacts  of  energy 
production.  The  energy  savings  from 
ballast  standards  result  in  reduced 
emissions  of  carbon  and  NOx. 
Cumulative  emissions  savings  over  the 
18-year  period  modeled  are  shown  in 
Table  V.  19. 


Table  V.  19.— Cumulative  Emissions  Recxjctions  (2003-2020) 


Emission 


Carixxi(M) 
NOx  (kt)  


Range  for 
Electronic 
Standards 
(standards 

1-4) 


12-30 
41-97 


Range  for 
Cathode  Cut- 
out Standards 
(standards  5 
and  6) 


6-20 
20-65 


Ranqe  Result- 
ing from  Joint 
Comments 


11-19 
34-60 


The  annual  carbon  emission 
reductions  range  up  to  2.3  Mt  in  2020 
and  the  NOx  emissions  reductions  up  to 


5.7  kt  in  2015.8 ''  Total  carbon  and  NOx 
emissions  for  each  of  the  12  studied 
standards  are  reported  in  Tables  D-la 


*  million  metric  tons  (Mt). 
« thousand  metric  tons  (kt). 


and  D-lb,  Appendix  D.  of  the  TSD.  In 
addition,  equivalent  results  for  the  high 
and  low  economic  grovirth  cases  for 
standards  level  2b  are  reported  in  Table 
D-2  of  the  TSD.  The  outcome  of  the 
analysis  for  each  case  is  shown  as  both 
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anil 


emissions 
AE099Refert! 
for  the  Joint 
Appendix  E 


Co 


(f 


deviations  from  the 
nee  Case  result.  Emissions 
mment  are  presented  in 
the  TSD. 


7.  Other  Factors 

We  present  in  Table  V.20  a  summary 
of  the  life-cycle  cost  results  for  those 
subgroups  of  commercial  and  industrial 
consumers  who,  if  forced  by  standards 
to  purchase  electronic  ballasts,  would 
choose  to  switch  from  Tl2  to  T8  lighting 


systems.  The  column  titled  "Delta  LCC" 
gives  the  change  in  LCC  when  switching 
from  the  baseline  option  of  EEM  ballast 
to  the  listed  design  option.  "% 
Winners"  represents  the  probability  of 
the  design  option  resulting  in  reduced 
LCC. 


Table  V.20.— Summary  of  Delta  LCC*  Results 


Product  Class 


Design  Option 


Sector 


DeHa  LCC 


Mean  ( 1 997$)       %Winners** 


1F40  

2FA0  

3F40  Tandefn-\J>fired 
3F40  Not  Tand#m-Wlred 
4F40  w/o  Dual  Switching 
4F40  Dual  Switching  


T8ERS 
T8ERS 
T8ERS 
T8ERS 
T8ERS 
T8ERS 


Commercial 
Commercial 
Commercial 
Commercial 
Commercial 
Commercial 


17 
18 
27 
56 
54 
44 


98 
98 
98 
100 
100 
99 


*A  positive 
•*%  ballasts 


D<i(ta 


LCC  implies  a  LCC  savings  whereas  a  negative  numt)er  implies  an  increase  in  LCC 
iiith  reduced  life  cycle  cost  (winners),  noted  as  "certainty  level"  by  Crystal  Ball. 


For  commei  cial  and  industrial 
consumers  th)  it  choose  four  foot  T8 
lamps  with  their  electronic  ballasts, 
who  in  the  cu  rrent  market  represent  95 
percent  of  pm  chasers  of  electronic 

100  percent  will  have  life 
cycle  cost  sav  ngs  which  average  1 7  to 
54  dollars.  \N(  did  not  evaluate 
commercial  ai  td  industrial  consumers  of 
eight  foot  lambs,  but  we  expect  them  to 
have  similarly  robust  positive  results. 
As  stated,  tfte  Department  analyzed 
the  Joint  Comlnent  in  terms  of  national 
energy  savings,  net  present  value, 
national  empl  lyment  impacts  and 
emission  rediictions.  These  results  are 

Appendix  E  of  the  TSD. 

3n  scenario  between  the 

uialysis  and  the  Joint 
Comment  pro  )osal  of  a  market 
transformation  by  2027  and  a  shift  to  T8 
lamps,  the  abc  ve  benehts  are 

24  percent  less  than  the 

uialysis  which  started  the 
standards  in  tl  le  year  2003.  However, 
the  burdens  oi  i  the  manufacturers  are 
also  reduced  tp  lower  levels.  The 

have  commented  that 
staggered 
implementatic  n  dates  mitigate  the 
adverse  impac  ts. 

e.  Conclusion 


also  shown  in 
For  the  comm 
Department's 


approximately 
Department's 


manufacturers 
their  proposec 


Section  325 
the  Departmei  t 
amended 
that  "achieve 
improvement 
the  Secretary 
technologicall  ^ 
economically 
"result  in 


energy 

first  considere  i 

burdens  of  the 


1)  of  the  Act  specifies  that 
must  consider,  for 
Stan  lards,  those  standards 
he  maximum 
n  energy  efficiency  which 
(Jetermines  is 
feasible  and 
ustified"  and  which  will 
sign  ficant  conservation  of 
Acco  -dingly,  the  Department 
the  benefits  and 
max  tech  level  of 


efficiency,  i.e.,  electronic  ballast 
standards.  Furthermore,  in  considering 
this  standard  level,  the  Department 
considered  the  staggered 
implementation  scheme  recommended 
in  the  Joint  Comments. 

Significant  Conservation  of  Energy 

The  Department  concludes  that  an 
electronic  ballast  standard  saves  a 
significant  amount  of  energy.  The 
energy  savings  reported  for  an  electronic 
ballast  standard  in  the  Department's 
analysis  ranged  between  1.20  to  2.32 
Quads  of  energy,  not  including  the 
HVAC  effects.  The  Department 
considers  energy  savings  within  this 
range  to  be  significant. 

Technological  Feasibility 

The  Department  concludes  that  an 
electronic  ballast  standard  is 
technologically  feasible  as  these 
products  are  currently  available  and 
comprise  roughly  half  of  the  market. 

Summary  of  Economic  Impacts 

In  determining  economic  justification, 
the  Department  considered  the  burdens 
and  benefits  of  an  electronic  ballast 
standard.  The  burdens  accrue  to  the 
manufacturers  of  magnetic  ballasts, 
some  of  their  suppliers  and  employees, 
and  to  some  commercial  and  industrial 
consumers  who,  because  of  factors  such 
as  lower  than  average  electric  costs  or 
hours  of  operation,  will  experience 
increased  life  cycle  costs.  On  the  other 
hand,  most  commercial  and  industrial 
consumers  will  benefit  from  lower  life 
cycle  costs  due  to  energy  savings.  These 
lower  costs  to  the  nation's  businesses 
and  industries  produce  increased  jobs  in 
the  economy  at  large  and  the  energy 
savings  resuU  in  reduced  atmospheric 
emissions.  The  Department  gave 


considerable  weight  to  the 
recommendations  of  the  Joint  Comment 
which  attempts  to  balance  these 
burdens  and  benefits.  The  proposal 
reduces  energy  savings  by 
approximately  24  percent  compared  to 
the  Department's  analysis  for  the 
common  scenario  of  a  market 
transformation  by  2027  and  a  shift  to  T8 
lamps.  These  reductions  come  mainly 
from  delaying  the  effective  dates  of  the 
standards  from  the  year  2003  to  2005 
and  later  for  replacement  ballasts. 
However,  these  same  extensions  also 
reduce  the  impacts  of  the  standards  on 
manufacturers  from  what  the 
Department  estimated  to  levels  which 
the  manufacturers  state  are  mitigated. 
While  the  Department  did  not  revise  the 
MIA,  we  believe  the  manufacturers' 
statement  in  the  Joint  Comment  that  the 
impacts  on  them  from  the  proposal  are 
mitigated  is  sufficient  to  conclude  that, 
given  the  benefits,  today's  proposed 

standards  are  economically  justified. 

s 
Economic  Impact  on  Manufacturers 

Over  the  range  of  cash  flow  scenarios 
and  shipment  forecasts  that  the 
Department  studied  for  standards 
starting  for  all  classes  in  2003,  we 
estimated  that  manufacturers  that 
produce  both  magnetic  and  electronic 
ballasts  would  loose  between  54.6  and 
113.7  millions  of  dollars  of  NPV  as  a 
result  of  electronic  standards. 
Manufacturers  that  currently  produce 
electronic  ballasts  only  were  estimated 
to  gain  9.3  to  27.5  millions  of  dollars  of 
NPV.  Domestic  suppliers  to  the  ballast 
industry  were  expected  to  loose 
between  7.55  and  20.69  millions  of 
dollars  of  NPV.  Luminaire 
manufacturers  were  expected  to  loose 
between  5.5  and  14.5  millions  of  dollars 
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of  NPV.  Cumulatively,  the  Department 
estimates  that  businesses  involved  in 
the  ballast  industry  would  have  net 
losses  of  between  47.4  and  121.4 
millions  of  dollars  of  NPV  as  a  result  of 
electronic  standards  starting  in  the  year 
2003.  This  loss  of  value  comes  mainly 
from  the  lower  profitability  of  the 
electronic  ballast  market  compared  to 
the  magnetic  ballast  market. 
Additionally,  restructiuing  costs 
associated  with  plant  closures  and 
expansions  and  changes  in  capacity 
utilization  make  up  the  rest  of  the  loss 
in  value. 

Manufactvuers  report  that  a  domestic 
magnetic  ballast  manufacturing  plant, 
and  possibly  a  domestic  magnet  wire 
plant,  would  close  if  an  electronic 
ballast  standard  became  effective  in 
2003.  It  was  also  reported  that  a 
capacitor  plant  and  part  of  a  magnetic 
ballast  manufactiuing  plant,  both 
located  in  Mexico,  would  cilso  close. 
Additionally,  it  was  reported  that  two 
domestic  electronic  ballast 
manufacturing  plants,  and  two  located 
in  Mexico,  would  expand.  The 
Department  has  included  these 
assumptions  in  the  above  NPV  values. 

However,  given  the  downward  trend 
in  magnetic  ballast  shipments, 
statements  by  manufacturers  that  the 
market  is  transitioning  away  from 
magnetic  ballasts  and  the  movement  of 
domestic  magnetic  ballast 
manufacturing  facilities  to  Mexico  in 
recent  years,  it  certainly  seems  possible 
that  the  plants  associated  with  magnetic 
ballasts  might  be  closed,  or  moved  to 
Mexico,  even  in  the  absence  of 
standards.  Therefore,  the  Department 
also  considered  a  scenario  where  the 
domestic  magnetic  ballast 
manufactxuing  facilities  close  in  the 
base  case.  Under  this  assumption  the 
losses  to  manufactmers  that  produce 
both  magnetic  and  electronic  ballasts, 
and  to  the  total  industry,  would  be 
reduced  by  13.7  million  dollars  from  the 
previous  figures  to  a  range  of  33.7  to 
107.7  miUions  of  dollars  of  NPV. 

Employment  Impacts 

Given  the  manufacturer  reported 
plant  closure  and  expansion 
assumptions,  the  Department  estimated 
that  between  666  and  717  direct 
domestic  magnetic  ballast 
manufacturing  jobs,  along  with  313  to 
340  domestic  supplier  jobs,  would  be 
lost.  The  Department  also  estimated  that 
between  500  and  557  direct  domestic 
electronic  ballast  manufacturing  jobs, 
along  with  zero  to  144  supplier  jobs 
would  be  created.  Thus,  the  Department 
estimated  that  the  impact  on  direct 
domestic  employment  in  the  ballast 


industry  would  be  a  net  loss  of  between 
350  and  500  jobs. 

However,  given  the  movement  of 
domestic  magnetic  ballast 
manufacturing  facilities  to  Mexico  in 
recent  years,  it  certainly  seems  possible 
that  many  of  these  jobs  would  be  moved 
to  Mexico  in  the  absence  of  an 
electronic  ballast  standard.  Therefore, 
the  Department  also  considered  a 
scenario  where  the  domestic  magnetic 
ballast  manufacturing  facility  closes  in 
the  base  case.  Under  this  scenario,  no 
direct  domestic  magnetic  ballast 
manufacturing  jobs  would  be  lost  and 
the  impact  on  direct  domestic 
employment  in  the  ballast  industry 
would  be  a  net  gain  of  between  500  and 
557  jobs. 

In  addition  to  the  direct  domestic 
jobs,  the  Department  also  estimated  that 
there  are  between  363  and  406 
associated  domestic  jobs  in  the  ballast 
industry  that,  while  not  being 
eliminated,  are  at  risk  of  being  moved  to 
Mexico  as  a  result  of  business  decisions. 
Additionally,  the  Department  estimated 
that  between  1,570  and  1,727  direct 
magnetic  ballast  manufacturing  jobs  in 
Mexico  would  be  lost  while  700  to  769 
direct  electronic  ballast  manufacturing 
jobs  would  be  created  in  Mexico.  Under 
the  scenario  where  the  domestic 
magnetic  ballast  manufacturing  facility 
closes  in  the  base  case,  no  associated 
domestic  jobs  are  at  risk  of  being  moved 
to  Mexico  as  result  of  standardsrwhile 
the  direct  magnetic  ballast 
manufacturing  jobs  lost  in  Mexico  grows 
to  between  2,236  and  2,444  jobs. 

Consumer  Impacts 

As  a  result  of  the  Department's 
analysis,  we  believe  most  commercial 
and  industrial  consumers  will  save 
money.  In  total,  we  estimated  the  energy 
savings  to  have  a  net  present  value  to 
American  business  and  industry  of  1.42 
to  2.60  billion  dollars,  depending  on  the 
forecast  of  switching  from  magnetic 
ballasts  to  electronic  ballasts  in  the 
absence  of  standards,  emd  the  rate  of 
switching  from  Tl2  to  T8  lamps  in  the 
face  of  standards. 

Commercial  consimiers  will 
experience  lower  life  cycle  costs  which 
range  from  an  average  savings  of  4 
dollars  for  a  1F40T12  ballast  to  an 
average  savings  of  18  dollars  for  a 
3F40T12  not  tandem-wired  ballast. 
Within  these  respective  averages,  68  to 
98  percent  of  the  consumers  will  have 
lower  life  cycle  costs  while  32  to  2 
percent  will  have  higher  life  cycle  costs. 
Those  commercial  consumers  who  also 
switch  to  T8  lamps  will  experience  even 
lower  life  cycle  costs  which  range  from 
an  average  savings  of  1 7  dollars  for  a 
1F40T8  ballast  to  an  average  savings  of 


56  dollars  for  a  3F40T8  ballast.  Within 
these  respective  averages  98  to  100 
percent  of  the  consumers  will  have 
lower  life  cycle  costs.  The  Department 
believes  almost  every  commercial 
consumer  who  switches  to  an  electronic 
ballast  for  T8  lamps  will  save  money. 
Industrial  consumers  using  F96T12 
lamps,  who  represent  26  percent  of 
F96T12  lamps,  will  experience  higher 
life  cycle  costs  with  average  costs  of  2 
dollars  per  ballast.  Within  that  average, 
35  percent  will  have  lower  life  cycle 
costs  while  65  percent  will  have  higher 
life  cycle  costs.  The  above  industrial 
consiuner  impacts  are  for  T12  lamps 
and,  while  we  did  not  evaluate 
industrial  consumers  of  eight  foot  T8 
lamps,  we  expect  them  to  have  a  much 
larger  proportion  with  lower  life  cycle 
costs  as  was  the  case  for  all  consumers 
of  four  foot  lamps  who  switch  from  T12 
to  T8  lamps. 

National  Impacts 

As  stated  earlier,  the  energy  savings 
reported  for  an  electronic  ballast 
standard  in  the  Department's  analysis 
ranged  from  1.20  to  2.32  Quads  of 
energy.  These  energy  savings  woiUd 
result  in  carbon  emission  reductions  of 
11  to  19  million  metric  tons  and  NOx 
emission  reductions  of  34  to  60 
thousand  metric  tons. 

Net  Benefits  of  Proposed  Standard 

After  carefully  considering  the 
analysis,  comments  and  benefits  versus 
biu-dens,  the  Department  proposes  to 
amend  the  energy  conservation 
standards  for  fluorescent  lamp  ballasts 
as  proposed  by  the  Joint  Comment.  The 
Department  concludes  this  standard 
saves  a  significant  amoimt  of  energy  and 
is  technologically  feasible  and 
economically  justified.  In  determining 
economic  justification,  the  Department 
finds  that  the  benefits  of  energy  savings, 
consumer  life  cycle  cost  savings, 
national  net  present  value  increase,  job 
creation  and  emission  reductions 
resulting  from  the  standard  outweigh 
the  burdens  of  the  loss  of  manufacturer 
net  present  value,  possible  plant 
closings  and  job  loss  and  consumer  life 
cycle  cost  increases  for  some  users  of 
fluorescent  lamp  ballasts  covered  by 
today's  notice. 

VI.  Procedural  Issues  and  Regulatory 
Review 

a.  Review  Under  the  National 
Environmental  Policy  Act 

In  issuing  the  March  4, 1994  Proposed 
Rule  for  energy  efficiency  standards  for 
eight  products,  one  of  which  was 
fluorescent  lamp  ballasts,  the 
Department  prepared  an  Environmental 
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Assessment  (E/  )  (DOE/EA-0819)  that 
was  published  <  vithin  the  Technical 
Support  Docum  ent  for  that  Proposed 
Rule.  (DOE/EE-b009,  November  1993.) 
We  foimd  the  ei  ivironmental  effects 
associated  with  various  standard  levels 
for  fluorescent  famp  ballasts,  is  well  as 
the  other  seven  Iproducts,  to  be  not 
significant,  andiwe  published  a  Finding 
of  No  Significaiit  Impact  (FONSI).  59  FR 
15868  (April  5, |l 994). 

In  conducting  the  analysis  for  today's 
Proposed  Rule,  khe  Department 
evaluated  desigi  i  options  as  suggested  in 
comments.  As  a  result,  the  energy 
savings  estimates  and  resulting 
environmental  effects  from  revised 
energy  efficiencif  standards  for 
fluorescent  lamp  ballasts  in  today's 
proposal  differ  somewhat  from  those 
that  we  presented  for  fluorescent  lamp 
ballasts  in  the  1094  Proposed  Rule. 
Nevertheless,  the  environmental  effects 
expected  from  tpday's  Proposed  Rule 
would  fall  within  ranges  of 
environmental  impacts  from  the  revised 
energy  efficiency  standards  for 
fluorescent  lamp  ballasts  that  DOE 
found  in  the  FOfJSI  not  to  be 
signifrcant. 

b.  Review  Unde^  Executive  Order  12866. 
'Regulatory  Planning  and  Review' 

Today's  regulltory  action  has  been 
determined  to  be  an  "economically 
significant  regulatory  action"  under 
Executive  Ordeil  12866,  "Regulatory 
Planning  and  R^iew."  (58  FR  51735, 
October  4, 1993] .  Accordingly,  today's 
action  was  subje  ct  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA). 

The  draft  subi  iiitted  to  OIRA  and 
other  document!  i  submitted  to  OIRA  for 
review  have  beep  made  a  part  of  the 
rulemaking  recok'd  and  are  available  for 
public  review  in  the  Department's 
Freedom  of  Infoimation  Reading  Room, 
1000  Independence  Avenue,  SW, 
Washington,  DC.  20585,  between  the 
hours  of  9:00  a.i^.  and  4:00  p.m., 
Monday  through  Friday,  telephone  (202) 
586-3142. 

The  following]  summary  of  the 
Regulatory  Analysis  focuses  on  the 
major  altemativts  considered  in  arriving 
at  the  proposed  approach  to  improving 
the  energy  efficiency  of  consumer 
products.  The  reader  is  referred  to  the 
complete  draft  "Regulatory  Impact 
Analysis,"  whic  i  is  contained  in  the 
TSD,  available  a;  indicated  at  the 
begiiming  of  this  NOPR.  It  consists  of: 
(1)  A  statement  of  the  problem 
addressed  by  this  regulation,  and  the 
mandate  for  government  action;  (2)  a 
description  and  malysis  of  the  feasible 
policy  altemativ  bs  to  this  regulation;  (3) 


a  quantitative  comparison  of  the 
impacts  of  the  alternatives;  and  (4)  the 
national  economic  impacts  of  the 
proposed  standard. 

DOE  identified  the  following  eight 
major  policy  alternatives  for  achieving 
consimier  product  energy  efficiency. 
These  alternatives  include: 

•  No  New  Regulatory  Action 

•  Lnformational  Action 

— Product  Labeling 
— Consumer  Education 

•  Financial  Incentives 

— Tax  Credits 
— Rebates 

•  Voluntary  Energy  Efficiency  Targets 

•  Mass  Government  Purchases 

•  Lighting  Research  and  Development 

•  Building  Codes 

•  The  Proposed  Approach 
(Performance  Standards) 

Each  alternative  has  been  evaluated  in 
terms  of  its  ability  to  achieve  significant 
energy  savings  at  reasonable  costs,  and 
has  been  compared  to  the  effectiveness 
of  the  proposed  rule.  These  alternatives 
were  analyzed  with  the  NES  model,  as 
explained  in  the  RIA  section  and 
Appendix  B  of  the  TSD.  The  results  are 
reported  for  lighting  energy  savings  only 
(HVAC  interactive  impacts  would 
increase  the  savings  by  6.25  percent). 
Many  alternatives  assume  a  conversion 
rate,  which  means  the  percentage  of 
ballasts  that  would  be  magnetic  for  any 
year  in  the  base  case  that  are  T8 
electronic  in  the  alternative  case;  the 
base  case  already  assumes  that  some 
ballasts  would  be  electronic  without 
policy  action.  The  performance 
standards  case  has  a  100  percent 
conversion  rate  to  electronic  ballasts. 

If  no  new  regulatory  action  were 
taken,  then  no  new  standards  would  be 
implemented  for  these  products.  This  is 
essentially  the  "base  case."  For  this 
analysis,  we  considered  two  base  cases 
(the  "Decreasing  shipments  to  2015" 
case  and  the  "Decreasing  shipments  to 
2027"  case).  In  this  section,  we  report 
two  values  for  the  base  cases  and  policy 
alternatives,  corresponding  to  each  base 
case  respectively.  For  the  base  cases, 
between  the  years  2003  and  2030,  there 
would  be  expected  energy  use  of  83.3- 
90.6  Quads  (87.9-96.6  EJ)  of  primary 
energy,  with  no  energy  savings  and  a 
zero  net  present  value  (see  Appendix  B 
of  the  TSD  for  the  derivation  of  these 
estimates). 

Several  alternatives  to  the  base  cases 
can  be  grouped  under  the  heading  of 
informational  action.  They  include 
consimier  product  labeling  and  DOE 
public  education  and  information 
programs.  Both  of  these  alternatives  are 
aheady  mandated  by,  and  are  being 
implemented  under  the  Act.  In  addition. 


there  are  other  programs  that  promote 
currently-efficient  technologies.  These 
include  the  National  Electrical 
Manufacturers  Association's  Energy 
Cost  Savings  Council,  the 
Environmental  Protection  Agency's 
Energy  Star  Buildings/Green  Lights 
Program,  and  the  Energy  Policy  Act's 
Voluntary  Luminaire  Program.  One  base 
case  alternative  would  be  to  estimate  the 
energy  conservation  potential  of 
enhancing  these  programs.  To  model 
this  possibility,  we  assumed  that  the 
market  impacts  of  these  programs 
resulted  in  a  3  percent  aimual 
conversion  rate  to  electronic  ballasts. 
This  resulted  in  energy  savings  equal  to 
0.05-0.09  Quad  (0.05-0.09  EJ),  with  net 
present  value  estimated  to  be  $0.08-0.12 
billion. 

Another  base  case  alternative  would 
be  to  assume  that  enhanced  labeling  and 
consumer  education  promote  advanced 
technologies,  such  as  daylighting.  To 
model  this  possibility,  we  assvuned  that 
some  consumers  influenced  by  the 
policy  would  select  electronic  dimming 
ballasts,  while  others  would  select 
regular  electronic  ballasts.  For  those 
using  dimming  ballasts,  we  assumed 
that  the  fluorescent  lamp  ballast 
kiloWatthour  savings  were  40  percent 
higher  for  F40  and  F96  fluorescent  lamp 
ballasts,  that  there  was  no  daylighting 
potential  for  industrial  sector  F96HO, 
that  incremental  prices  for  dimming 
fluorescent  lamp  ballasts  were  seven 
dollars  higher  than  for  regular  electronic 
ballasts,  and  that  there  was  an  annual 
0.6  percent  conversion  rate  to  dimming 
fluorescent  lamp  ballasts.  The  annual 
conversion  rate  for  the  remaining 
consumers  affected  by  the  policy  who 
selected  regular  electronic  ballasts  was 
2.4  percent.  This  possibility  resulted  in 
energy  savings  of  0.05-0.10  Quad  (0.06- 
0.10  EJ),  with  a  net  present  value  of 
$0.08-0.13  billion. 

Various  financial  incentive 
alternatives  were  tested.  These  included 
tax  credits  and  rebates  to  consumers,  as 
well  as  tax  credits  to  manufacturers. 
Both  the  tax  credits  to  consumers  and 
the  consumer  rebates  were  assumed  to 
reduce  the  incremental  ballast  expense 
for  electronic  ballasts  by  50  percent.  We 
assumed  that  the  tax  credits  caused  a 
conversion  rate  to  electronic  ballasts  of 
7  percent.  The  tax  credits  to  consumers 
showed  a  change  from  the  base  case, 
saving  0.12-0.21  Quad  (D  12-0.22  EJ) 
with  a  net  present  value  of  $0.20-0.31 
billion.  Consimier  rebates  were  assumed 
to  result  in  a  conversion  rate  of  12 
percent.  Consumer  rebates  showed 
slightly  higher  energy  savings;  they 
would  save  0.20-0.36  Quad  (0.21-0.38 
EJ),  with  a  net  present  value  of  $0.34- 
0.53  billion. 
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Another  financial  incentive  that  was 
considered  was  a  tax  credit  to 
manufacturers  for  the  additional  costs  of 
producing  electronic  ballasts.  In  this 
scenario,  we  assumed  a  tax  credit  of  20 
percent  of  the  increased  costs  to 
manufactiuers  for  retooling  in  the  years 
2001-2003  (when  these  costs  would  be 
inciured).  i°  These  costs  depreciated 
over  a  ballast  lifetime  resulted  in  a  $0.04 
reduction  in  the  incremental  purchase 
price.  The  tax  credits  to  manufacturers 
had  an  insignificant  effect,  with  no 
energy  savings  and  a  zero  net  present 
value. 

Two  scenarios  of  voluntary  energy- 
efficiency  targets  were  examined,  hi  the 
first  one,  the  proposed  energy 
conservation  standards  were  assumed  to 
be  volimtarily  adopted  by  all  the 
relevant  manufacturers  5  years  later 
than  mandatory  standards.  In  the 
second  scenario,  the  proposed  standards 
were  assumed  to  be  adopted  10  years 
later.  In  these  scenarios,  voluntary 
improvements  having  a  5-year  delay, 
compared  to  implementation  of 
mandatory  standards,  would  result  in 
energy  savings  of  0.84-1.91  Quads 
(0.88-2.02  EI),  and  a  net  present  value 
of  $0.96-2.04  billion;  voluntary 
improvements  having  a  10-year  delay 
would  resuh  in  0.34-1.05  Quads  (0.36- 
1.1  EJ)  being  saved,  and  a  net  present 
value  of  $0.33-0.96  billion.  These 
scenarios  assimie  that  there  would  be 
universal  voluntary  adoption  of  the 
energy  conservation  standards  by 
fluorescent  lamp  ballast  manufacturers, 
an  assumption  for  which  there  is  no 
reasonable  assurance. 

Another  policy  option  that  we 
reviewed  was  that  of  massive  purchases 
of  electronic  ballasts  by  Federal,  State, 
and  local  governments.  We  modeled 
this  policy  by  assuming  that  all  ballasts 
purchased  by  these  government  entities 
were  electronic  ballasts,  which,  coupled 
with  a  modest  impact  on  the  remaining 
market,  resulted  in  a  10  percent  national 
conversion  rate.  This  policy  option 
resulted  in  energy  savings  of  0.17-0.30 
Quad  (0.18-0.32  EJ)  and  a  net  present 
value  of  $0.25-0.40  billion. 

We  also  reviewed  a  policy  of  lighting 
research  that  could  [there  is  no  cost 
reduction  in  this  policy]  add  more 
efficient  alternatives  to  fluorescent 
electronic  T-12  and  T-8  ballasts.  To 
analyze  this  option,  we  assumed  that 
the  conversion  rate  to  controls,  such  as 
dimming  fluorescent  lamp  ballasts,  was 
1.6  percent,  that  there  was  a  time  delay 
of  5  years  for  new  technology  options  to 
reach  the  market,  that  the  incremental 
kiloWatthour  savings  was  40  percent. 
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and  the  increase  in  the  incremental 
electronic  ballast  cost  was  seven  dollars. 
This  resulted  in  energy  savings  of  0.01- 
0.04  Quad  (0.01-0.05  EJ),  with  a  net 
present  value  that  we  estimated  to  be 
$0.01-0.04  billion. 

Still  another  policy  option  that  we 
reviewed  was  one  of  aggressive 
promotion  of  state  adoption  and 
enforcement  of  commercial  building 
codes,  including  those  for  major  lighting 
system  renovations.  To  analyze  this 
option,  we  assumed  a  one  percent  to 
three  percent  electronic  ballast 
conversion,  for  each  base  case, 
respectively.  This  resulted  in  energy 
savings  of  0.05-0.15  Quad  (0.05-0.16 
EJ),  and  a  net  present  value  of  $0.06- 
0.18  billion. 

Lastly,  all  of  these  alternatives  must 
be  gauged  against  the  performance 
standards  that  are  being  proposed  in 
this  NOPR.  Such  performance  standards 
would  result  in  energy  savings  of  1.20- 
4.90  Quads  (1.27-5.17  EJ)  (without 
HVAC  savings)  and  the  net  present 
value  would  be  an  expected  $1.42-5.41 
billion.  (These  estimates  represent  the 
lower  and  upper  boimds  of  the  results 
of  all  scenarios  analyzed).  As  indicated 
in  the  paragraphs  above,  none  of  the 
alternatives  that  were  examined  for 
these  products  saved  as  much  energy  as 
the  proposed  rule.  Also,  most  of  the 
alternatives  would  require  that  enabling 
legislation  be  enacted,  since  authority  to 
carry  out  those  alternatives  does  not 
presently  exist. 

c.  Review  under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  an 
assessment  of  the  impact  of  regulations 
on  small  businesses.  Small  businesses 
are  defined  as  those  firms  within  an 
industry  that  are  privately  owned  and 
less  dominant  in  the  market. 

The  Standard  Industrial  Classification 
(SIC)  Code  for  fluorescent  lamp  ballast 
manufacturers  is  36124.  To  be 
categorized  as  a  "small"  fluorescent 
lamp  ballast  manufactiuer,  a  firm  must 
employ  no  more  than  750  employees. 

In  the  fluorescent  lamp  ballast 
industry,  there  is  one  "small" 
manufactvuer  who  produces  both 
"affected"  magnetic  and  electronic 
ballasts.  The  "small"  manufactxu-er  has 
its  electronic  and  magnetic  ballast 
manufacturing  operations  in  the  same 
plant.  Its  smaller  size  and  less 
automated  operations  would  seem  to 
provide  it  with  the  flexibility  to  adapt 
to  a  new  electronic  ballast  standard 
without  significant  asset  write-offs  or 
plant  closures. 

The  negative  impacts  on  the  "small" 
manufactiu'er's  cash  flows  from 


operations,  however,  would  likely  be 
similar  in  proportion  to  those  of  the 
larger  manufacturers. 

Since  only  one  of  the  seven 
manufacturers  of  fluorescent  lamp 
ballasts  is  "small,"  the  Department 
concludes  that  its  proposed  energy- 
efficiency  standards  rulemaking  would 
not  affect  a  "substantial"  number  of 
"small"  manufactvuers.  In  addition,  the 
firm's  flexible  manufactiuing 
operations,  along  with  the  expected 
proportiona:l  financial  impacts,  strongly 
suggests  that  the  proposed  energy- 
efficiency  standards  would  not  produce 
"significant"  economic  impacts  on  that 
one  manufacturer. 

In  view  of  the  foregoing,  the 
Department  has  determined  and  hereby 
certifies  pursuant  to  section  605(b)  of 
the  Regulatory  FlexibiUty  Act  that,  for 
this  particular  industry,  the  proposed 
standard  levels  in  today's  Proposed  Rule 
will  not  "have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  and  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis. 

d.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  Office  of 
Management  and  Budget  clearance  is 
required  imder  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

e.  Review  Under  Executive  Order  12988, 
"Civil  Justice  Reform  " 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  Section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biu-den  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terras;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
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issued  by  the 
3(c)  of  Executive 
Executive 
in  light  of  app  icabl 
section  3(a 
determine  wh^er 
unreasonable 
them.  DOE  reviewed 
rule  ujider  the 
the  Executive 
that,  to  the  extent 
final  regulatioi  s 
standards, 


i  ittorney  General.  Section 
Order  12988  requires 
to  review  regulations 
e  standards  in 
section  3(b)  to 

they  are  met  or  it  is 
meet  one  or  more  of 


tt) 

today's  proposed 
standards  of  section  3  of 
(prder  and  determined 
permitted  by  law,  the 
meet  the  relevant 


/.  "Takings"  A  jsessment  Review 

It  has  been  d  etermined  pursuant  to 
Executive  Ord<r  12630,  "Governmental 
Actions  and  In  erference  with 
Gonstitutionally  Protected  Property 
Rights,"  52  FR  B859  (March  18,  1988), 
that  this  regulation  would  not  result  in 
any  takings  tha  t  might  require 
mder  the  Fifth 
the  United  States 


compensation 
Amendment  to 
Constitution 


g.  Review  Undt  r  Executive  Order  13132 


Executive  OHder 
August  4,  1999 
requirements 
and  implementing 
regulations  tha 
that  have  feder  J 
Agencies  are  re  quired 
constitutional 
supporting  any 
the  policymaki 
States  and  carefully 
for  such  actions ; 
today's  propos«  d 
determined  tha : 
substantial 
the  relationshi 
government  an 
distribution  of 
responsibilities 
levels  of 
that  may  have 
that  are  the  su 
rule  were  preer  i 
standards  esta 
Amendments  o 
petition  the  Department 
from  such  p 
set  forth  in  EPCjA 


dire  ct 


■  govern  ment 


h.  Review  t/nrfdr 
Mandates  Reform 


With  respect 
action  that  may]  result 
expenditure  by 
$100  million  or 
for  inflation),  s«  ction 
Unfunded  Man  iates 
(UMRA)  requin  s 
publish  estimates 
benefits  and  otl  er 
national  econoi  ly 
Section  202  of 


13132  (64  FR  43255, 
imposes  certain 
agencies  formulating 

policies  or 
preempt  State  law  or 
ism  implications. 

to  examine  the 
^d  statutory  authority 
action  that  would  limit 
ig  discretion  of  the 

assess  the  necessity 
DOE  has  examined 
rule  and  has 
it  would  not  have  a 
effect  on  the  States 
between  the  national 
the  States,  or  on  the 
)ower  and 
among  the  various 

State  regulations 
e  xisted  on  the  products 
of  today's  proposed 
pted  by  the  Federal 
bjished  in  the  NAECA 
1988.  States  can 

for  exemption 
ion  based  on  criteria 


on 


b  ect 


the  Unfunded 
Act 


to  a  proposed  regulatory 

in  the 
the  private  sector  of 
more  (adjusted  aimually 
202  of  the 
Reform  Act  of  1995 
a  Federal  agency  to 
of  the  resulting  costs, 
effects  on  the 
2  U.S.C.  1532(a),  (b). 
I JMRA  authorizes  an 


agency  to  respond  to  the  content 
requirements  of  UMRA  in  any  other 
statement  or  analysis  that  accompanies 
the  proposed  rule.  2  U.S.C.  1532(c). 

The  content  requirements  of  section 
202(b)  of  UMRA  relevant  to  a  private 
sector  mandate  substantially  overlap  the 
economic  analysis  requirements  that 
apply  under  section  325{o)  of  EPCA  and 
Executive  Order  12866.  The 
Supplementary  Information  section  of 
the  Notice  of  Proposed  Rulemaking  and 
"Regulatory  Impact  Analysis"  section  of 
the  TSD  for  this  Proposed  Rule  responds 
to  those  requirements. 

Under  section  205  of  UMRA,  the 
Department  is  obligated  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a  written 
statement  under  section  202  is  required. 
DOE  is  required  to  select  from  those 
alternatives  the  most  cost-effective  and 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule 
unless  DOE  publishes  an  explanation 
for  doing  otherwise  or  the  selection  of 
such  an  alternative  is  inconsistent  with 
law.  As  required  by  section  325(o)  of  the 
Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6295(o)),  this  Proposed  Rule 
would  establish  energy  conservation 
standards  for  fluorescent  lamp  ballasts 
that  are  designed  to  achieve  the 
maximum  improvement  in  energy 
efficiency  that  DOE  has  determined  to 
be  both  technologically  feasible  and 
economically  justified.  A  full  discussion 
of  the  alternatives  considered  by  DOE  is 
presented  in  the  "Regulatory  Impact 
Analysis"  section  of  the  TSD  for  this 
Proposed  Rule. 

i.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  proposal 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

;.  Review  Under  the  Plain  Language 
Directives 

Section  l(b)(12)  of  Executive  Order 
12866  requires  that  each  agency  shall 
draft  its  regulations  to  be  simple  and 
easy  to  understand,  with  the  goal  of 
minimizing  the  potential  for  uncertainty 
and  Utigation  arising  from  such 
uncertainty.  Similarly,  the  Presidential 


memorandum  of  June  1, 1998  (63  FR 
31883)  directs  the  heads  of  executive 
departments  and  agencies  to  use,  by 
January  1,  1999,  plain  language  in  all 
proposed  and  final  rulemaking 
documents  published  in  the  Federal 
Register,  unless  the  rule  was  proposed 
before  that  date. 

Today's  proposed  rule  uses  the 
following  general  techniques  to  abide  by 
Section  l(b)(12)  of  Executive  Order 
12866  and  the  Presidential 
memorandum  of  June  1,  1998  (63  FR 
31883): 

•  Organization  of  the  material  to 
serve  the  needs  of  the  readers 
(stakeholders). 

•  Use  of  common,  everyday  words  in 
short  sentences. 

•  Shorter  sentences  and  sections. 
We  invite  your  comments  on  how  to 

make  this  proposed  rule  easier  to 
understand. 

VII.  Public  Comment  Procedures 

a.  Participation  in  Rulemaking 

The  Department  encourages  the 
maximum  level  of  public  participation 
possible  in  this  nUemaking.  Individual 
commercial  and  industrial  consumers, 
representatives  of  consumer  groups, 
manufacturers,  associations,  States  or 
other  governmental  entities,  utilities, 
retailers,  distributors,  manufacturers, 
and  others  are  urged  to  submit  written 
statements  on  the  proposal.  The 
Department  also  encourages  interested 
persons  to  participate  in  the  public 
hearing  to  be  held  in  Washington,  DC, 
at  the  time  and  place  indicated  at  the 
beginning  of  this  notice. 

The  DOE  has  established  a  comment 
period  of  75  days  following  publication 
of  this  notice  for  persons  to  comment  on 
this  proposal.  We  will  make  available 
for  review  in  the  DOE  Freedom  of 
Information  Reading  Room  all  public 
comments  received  and  the  transcript  of 
the  public  hearing. 

b.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views  or 
arguments  with  respect  to  the  subjects 
set  forth  in  this  notice.  We  provided 
instructions  for  submitting  written 
comments  at  the  beginning  of  this  notice 
and  below. 

You  should  label  comments  both  on 
the  envelope  and  on  the  documents, 
"Fluorescent  Lamp  Ballast  Rulemaking 
(Docket  No.  EE-RM-97-500),"  and 
submit  them  for  DOE  receipt  by  the  date 
specified  at  the  beginning  of  this  notice. 
Please  submit  one  signed  copy  and  a 
computer  diskette  (WordPerfect  8)  or 
ten  (10)  copies  (no  telefacsimiles)  to: 
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U.S.  Department  of  Energy,  Attn:  Brenda 
Edwards- Jones,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
41,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
2945,  e-mail:  Brenda.Edwards- 
Jones@ee.doe.gov. 

The  Department  will  also  accept 
electronically-mailed  comments,  but 
you  must  supplement  such  comments 
with  a  signed  hard  copy. 

All  comments  received  by  the  date 
specified  at  the  beginning  of  this  notice 
and  other  relevant  information  will  be 
considered  by  DOE  before  final  action  is 
taken  on  the  proposed  regulation. 

All  written  comments  received  on  the 
proposed  rule  will  be  available  for 
public  inspection  at  the  DOE  Freedom 
of  Information  Reading  Room,  as 
provided  at  the  beginning  of  this  notice. 

If  you  submit  information  or  data  that 
you  believe  is  confidential,  and  should 
not  be  publicly  disclosed,  you  should 
submit  one  complete  copy  of  your 
document  and  ten  (10)  copies  or  one 
electronic  copy  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  We  will  make  our  own 
determination  regarding  the 
confidentiality  of  the  information  or 
data  according  to  our  regulations  at  10 
CFR  1004.11. 

Factors  of  interest  to  DOE,  when 
evaluating  requests  to  treat  information 
as  confidential,  include:  (1)  A 
description  of  the  item;  (2)  an  indication 
as  to  whether  and  why  such  items  of 
information  have  been  treated  by  the 
submitting  party  as  confidential,  and 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry;  (3)  whether  the 
information  is  generally  known  or 
available  from  other  sources:  (4) 
whether  the  information  has  previously 
been  available  to  others  without 
obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  that  would  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest. 

c.  Public  Hearing 

1.  Procedure  for  Submitting  Requests  to 
Speak 

The  time  and  place  of  the  public 
hearing  are  indicated  at  the  begirming  of 
this  notice.  The  Department  invites  any 
person  who  has  an  interest  in  these 
proceedings,  or  who  is  a  representative 
of  a  group  or  class  of  persons  having  an 
interest,  to  make  a  written  request  for  an 


opportimity  to  make  an  oral 
presentation  at  the  public  hearing.  Such 
requests  should  be  labeled  both  on  the 
letter  and  the  envelope,  "Fluorescent 
Lamp  Ballast  Rulemaking  (Docket  No. 
EE-RM-97-500),"  and  should  be  sent  to 
the  address,  and  must  be  received  by  the 
time  specified,  at  the  beginning  of  this 
notice.  Requests  may  be  hand-delivered 
or  telephoned  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and,  if  appropriate,  state  why  he  or  she 
is  a  proper  representative  of  the  group 
or  class  of  persons  that  has  such  an 
interest,  and  give  a  telephone  number 
where  he  or  she  may  be  contacted.  Each 
person  selected  to  be  heard  will  be  so 
notified  by  DOE  as  to  the  approximate 
time  they  will  be  speaking. 

Each  person  selected  to  be  heard  is 
requested  to  submit  an  advance  copy  of 
his  or  her  statement  prior  to  the  hearing 
as  indicated  at  the  beginning  of  this 
notice.  In  the  event  any  persons  wishing 
to  testify  cannot  meet  this  requirement, 
that  person  may  make  alternative 
arrangements  in  advance  by  so 
indicating  in  the  letter  requesting  to 
make  an  oral  presentation. 

2.  Conduct  of  Hearing 

The  Department  reserves  the  right  to 
select  the  persons  to  be  heard  at  the 
hearing,  to  schedule  the  respective 
presentations,  and  to  establish  the 
procedures  governing  the  conduct  of  the 
hearing.  The  length  of  each  presentation 
is  limited  to  15  minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  533  and 
section  336  of  the  Act.  At  the 
conclusion  of  all  initial  oral  statements 
at  each  day  of  the  hearing,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement,  subject  to  time  limitations. 
The  rebuttal  statement  will  be  given  in 
the  order  in  which  the  initial  statements 
were  made.  The  official  conducting  the 
hearing  will  accept  additional 
comments  or  questions  from  those 
attending,  as  time  permits.  Any 
interested  person  may  submit,  to  the 
presiding  official,  written  questions  to 
be  asked  of  any  person  making  a 
statement  at  the  hearing.  The  presiding 
official  will  determine  whether  the 
question  is  relevant,  and  whether  time 
limitations  permit  it  to  be  presented  for 
answer. 

Further  questioning  of  speakers  will 
be  permitted  by  DOE.  The  presiding 
official  will  afford  any  interested  person 


an  opportunity  to  question  other 
interested  persons  who  made  oral 
presentations,  and  employees  of  the 
United  States  who  have  made  written  or 
oral  presentations  with  respect  to 
disputed  issues  of  material  fact  relating 
to  the  proposed  rule.  This  opportunity 
will  be  afforded  after  any  rebuttal 
statements,  to  the  extent  that  the 
presiding  official  determines  that  such 
questioning  is  likely  to  result  in  a  more 
timely  and  effective  resolution  of  such 
issues.  If  the  time  provided  is 
insufficient,  DOE  will  consider 
affording  an  additional  opportunity  for 
questioning  at  a  mutually  convenient 
time.  Persons  interested  in  making  use 
of  this  opportunity  must  submit  their 
request  to  the  presiding  official  no  later 
than  shortly  after  the  completion  of  any 
rebuttal  statements  and  be  prepared  to 
state  specific  justification,  including 
why  the  issue  is  one  of  disputed  fact 
and  how  the  proposed  questions  would 
expedite  their  resolution. 

Any  further  procedural  rules 
regarding  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
official. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  this 
rulemaking,  including  the  transcript, 
will  be  retained  by  DOE  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room 
as  provided  at  the  begirming  of  this 
notice.  Any  person  may  purchase  a  copy 
of  the  transcript  from  the  transcribing 
reporter. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure,  Energy  conservation, 
Household  appliances. 

Issued  in  Washington,  D.C..  on  January  18, 
2000. 
Dan  W.  Reicher, 

Assistant  Secretary.  Energ}' Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble  Part  430  of  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

2.  Section  430.32  of  subpart  C  is 
amended  by  revising  paragraph  (m)  to 
read  as  follows: 
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§  430.32    Energy  conservation  standards 
and  effective  dites. 


Fluorescient  lamp  ballasts. 

provided  in  peiragraphs 
md  (m)(4)  of  this  section, 
lamp  ballast — 
ManulFactured  on  or  after 


(m) 

(1)  Except  a! 
(m){2).  (m)(3) 
each  fluorescebt 

(i)  (A) 
January  1,  199p 


(B)  Sold  by  the  manufacturer  on  or 
after  April  1,  1990;  or 

(C)  Incorporated  into  a  limiinaire  by  a 
luminaire  manufacturer  on  or  after  April 
1,1991;  and 

(ii)  Designed  — 

(A)  To  operate  at  nominal  input 
voltages  of  120  or  277  volts; 


(B)  To  operate  with  an  input  current 
frequency  of  60  Hertz;  and 

(C)  For  use  in  connection  with  an 
F40T12,  F96T12,  or  F96T12HO  lamps 
shall  have  a  power  factor  of  0.90  or 
greater  and  shall  have  a  ballast  efficacy 
factor  not  less  than  the  following: 


Application  for  operation  of 


Ballast  input 
voltage 


Total  nominal 
lamp  watts 


Ballast  efficacy 
factor 


One  F40  T12 
Two  F40  T12 
TwoF96T12 
Two  F96T12HO 


lanp 


lar  ips 


larrps 


amps 


120 
277 
120 
277 
120 
277 
120 
277 


40 
40 
80 

80 
150 
150 
220 
220 


1.805 
1.805 
1.060 
1.050 
0.570 
0.570 
0.390 
0.390 


stan<  ards 


)(1) 


tiat 


(2)  The 
paragraph  (m 
apply  to: 

(i)  a  ballast 
dimming  or  foi 
temperatures 

(ii)  A  ballast 
of  less  than  0. 
only  in  residerhial 
applications. 


described  in 
of  this  section  do  not 


of 


.8  0 


is  designed  for 
use  in  ambient 
0°  F  or  less,  or 
that  has  a  power  factor 
and  is  designed  for  use 
building 


(3)  Except  as  provided  in  paragraph 
(m)(4)  of  this  section,  each  fluorescent 
lamp  ballast — 

(i)  (A)  Manufactured  on  or  after  April 
1,  2005; 

(B)  Sold  by  the  manufacturer  on  or 
after  July  1,  2005;  or 

(C)  Incorporated  into  a  luminaire  by  a 
luminaire  manufacturer  on  or  after  April 
1,  2006;  and 


(ii)  Designed — 

(A)  To  operate  at  nominal  input 
voltages  of  120  or  277  volts; 

(B)  To  operate  with  an  input  current 
frequency  of  60  Hertz;  and 

(C)  For  use  in  connection  with  an 
F40T12,  F96T12,  or  F96T12HO  lamps; 
shall  have  a  power  factor  of  0.90  or 
greater  and  shall  have  a  ballast  efficacy 
factor  not  less  than  the  following: 


Application  for  operation  of 


Ballast  Input 
voltage 


Total  nominal 
lamp  watts 


Ballast  efficacy 
factor 


One  F40T12lanip 
Two  F40T12  lanps 
Two  F96T12  lamts 
TwoF96T12HO 


amps 


120 
277 
120 
277 
120 
277 
120 
277 


40 

40 

80 

80 

150 

150 

220 

220 


2.29 
2.29 
1.17 
1.17 
0.63 
0.63 
0.39 
0.39 


l)(J) 


(4)  (i)  The 
paragraph  (m 
apply  to: 

(A)  A  ballast 
dimming  to  50 
maximum  ou 

(B)  A  ballast 
with  two  F96T12HO 
temperatures  o 
use  in  an  ou 

(C)  A  ballast 
of  less  than  0. 


standards  described  in 
of  this  section  do  not 


that  is  designed  for 
percent  or  less  of  its 


tf  ut: 


that  is  designed  for  use 

lamps  at  ambient 

20°  F  or  less  and  for 


jtdc  or 


.9  3 


sign; 
that  has  a  power  factor 
and  is  designed  and 


labeled  for  use  only  in  residential 
building  applications;  or 

(D)  A  replacement  ballast  as  defined 
in  subparagraph  (ii). 

(ii)  For  purposes  of  this  paragraph 
(m),  a  replacement  ballast  is  defined  as 
a  ballast  that: 

(A)  Is  manufactured  on  or  before  June 
30,  2010; 

(B)  Is  designed  for  use  to  replace  an 
existing  ballast  in  a  previously  installed 
luminaire; 


(C)  Is  marked  "FOR  REPLACEMENT 
USE  ONLY"; 

(D)  Is  shipped  by  the  manufacturer  in 
packages  containing  not  more  than  10 
ballasts; 

(E)  Has  output  leads  that  when  fully 
extended  are  a  total  length  that  is  less 
than  the  length  of  the  lamp  with  which 
it  is  intended  to  be  operated;  and 

(F)  Meets  or  exceeds  the  ballast 
efficacy  factor  in  the  following  table: 
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Application  for  operation  of 


Ballast  efficacy 
factor 


One  F40  T12  lamp  

Two  F40T12  lamps  .... 

Two  F96T12  lamps 

Two  F96T12HO  lamps 


1.805 
1  805 
1  060 
1  050 
0.570 
0.570 
0.390 
0.390 


[FR  Doc.  00-6106  Filed  3-14-00;  8:45  am] 
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DEPARTMENT  (  F  LABOR 

Pension  and  Wflffare  Benefits 
Administration 

RIN  1210-AA76 

Voluntary  Fiducjary  Correction 
Program 


agency:  Pension 
Administration 
action:  Voluntai^ 
Program. 


and  Welfare  Benefits 
^bor. 
Fiduciary  Correction 


summary:  The  D(  ipartment  of  Labor 
adopts  a  Volunta  ry  Fiduciary  Correction 
Program  ( VFC  Pr  agram)  by  the 
Department  of  L<  bor's  Pension  and 
Welfare  Benefits  Administration 
(PWBA).  The  VF  :  Program  allows 
certain  persons  to  avoid  potential 
Employee  Retirei  nent  Income  Security 
Act  (ERISA)  civii  actions  initiated  by 
the  Department  c  f  Labor,  and  the 
assessment  of  ci\  il  penalties  under 
section  502(1)  of  ilRISA  in  cormection 
with  investigatio  n.  or  civil  action  by  the 
Department.  The  VFC  Program  is 
designed  to  bene  It  workers  by 
encouraging  the  '  voluntary  and  timely 
correction  of  pos  iible  fiduciary  breaches 
of  Part  4  of  Title    of  ERISA.  Although 
the  VFC  Program  is  being  put  into  effect 
30  days  after  publication  in  the  Federal 
Register,  the  Dep  artment  is  seeking 
comments  from  t  le  public  on  all  aspects 
of  the  program. 

DATES:  Written  C(  )mments  must  be 
received  by  the  E  epartment  by  May  15, 
2000. 

Effective  Date:  April  14,  2000. 
ADDRESSES:  Addi  ess  questions  regarding 
specific  applications  for  relief  under  the 
VFC  Program  to  ihe  appropriate  PWBA 
Regional  Office  1  sted  in  Appendix  C. 

Address  comm  ents  on  the  VFC 
Program  in  writing  to:  VFC  Program, 
Office  of  Enforce  nent,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  L<bor,  Room  N5702,  200 
Constitution  Ave,,  NW,  Washington,  DC 
20210.  Written  comments  may  also  be 
sent  by  Internet  t  y.  vfc- 
program@pwba.qol.gov. 

Address  comra|ents  that  concern 
information  collection  requirements  to 
the  Office  of  Info  rmation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10  235,  New  Executive 
Office  Building,  Washington.  DC  20503; 
Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Bern  sfits  Administration. 
FOR  FURTHER  INFC  RMATION  CONTACT: 

For  Specific  A  )plications  Under  the 
VFC  Program:  Cc  ntact  the  appropriate 
PWBA  Regional  pffice  listed  in 
Appendix  C. 

For  Genera]  Qi  lestions  Regarding  the 
VFC  Program:  Cc  ntact  the  appropriate 


PWBA  Regional  Office  listed  in 
Appendix  C  or  Jeffi'ey  A.  Monhart, 
Investigator,  Office  of  Enforcement, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Washington,  DC  (202)  219-8820. 

For  Comments  on  the  VFC  Program: 
Contact  Elizabeth  A.  Goodman,  Pension 
Law  Specialist,  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor.  Washington,  DC 
(202)  219-8671.  (These  are  not  toll-free 
numbers.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  I  of  ERISA,  29  USC  section  1001 
et  seq.,  establishes  certain  standards 
with  which  officials  of  employee  benefit 
plans  covered  by  ERISA  must  comply. 
PWBA  helps  the  public  to  understand 
the  requirements  of  Title  I  of  ERISA.  In 
addition,  PWBA  conducts  investigations 
to  deter  and  correct  violations  of  ERISA. 

Based  on  PWBA's  experience  with  the 
Pension  Payback  Program.  61  FR  9203 
(March  7,  1996)  (Pension  Payback 
Program),  and  continued  interest  in 
such  programs,  PWBA  has  decided  to 
establish  the  VFC  Program.  The  project 
will  be  administered  out  of  each  of 
PWBA's  ten  regional  offices.  The  VFC 
Program  is  designed  to  assist  Plan 
Officials  (as  defined  in  Section  3)  by 
specifying  the  steps  necessary  to  correct 
certain  potential  violations  of  Title  I  of 
ERISA. 

Section  409  of  ERISA  provides  that  a 
fiduciary  who  breaches  any  of  the 
responsibilities,  obligations,  or  duties 
imposed  upon  fiduciaries  by  Part  4  of 
Title  I  of  ERISA  shall  be  personally 
liable  to  make  good  to  a  plan  any  losses 
to  the  plan  resulting  from  each  such 
breach,  and  to  restore  to  such  plan  any 
profits  of  such  fiduciciry  which  have 
been  made  through  t|ie  use  of  assets  of 
the  plan  by  the  fiduciary.  Where  more 
than  one  fiduciary  is  liable  for  a  breach, 
liability  is  joint  and  several.  The 
Secretary  of  Labor  has  the  authority, 
under  sections  502(a)(2)  and  502(a)(5), 
to  bring  civil  actions  to  enforce  the 
provisions  of  Title  I  of  ERISA.  Section 
502(1)  of  ERISA  requires  the  assessment 
of  a  civil  penalty  in  an  amount  equal  to 
20  percent  of  the  amount  recovered 
under  any  settlement  agreement  with 
the  Secretary  or  ordered  by  a  court  in  an 
action  initiated  by  the  Secretary  under 
section  502(a)(2)  or  502(a)(5)  with 
respect  to  any  breach  of  fiduciary 
responsibility  under  (or  other  violation 
of)  Part  4  by  a  fiduciary.  Under  ERISA 
section  502(1)(1)(B),  this  civil  penalty 
may  also  be  assessed  against  knowing 
participants  in  a  breach. 


PWBA  believes  that  the  possibility  of 
investigation,  commencement  of  a  civil 
action,  and  imposition  of  a  civil  penalty 
under  section  502(1)  of  ERISA  may 
constrain  persons  who  have  engaged  in 
a  possible  breach  of  fiduciary 
responsibility  under  Part  4  of  Title  I  of 
ERISA  from  identifying  themselves  and 
working  with  PWBA  to  correct  the 
breach  fully  and  make  the  plan  whole. 
To  encourage  the  full  correction  of 
certain  breaches  of  fiduciary 
responsibility  and  the  restoration  to 
participants  and  beneficiaries  of  losses 
resulting  from  those  breaches,  PWBA 
has  decided  to  implement  the  VFC 
Program.  Under  this  Program,  persons 
who  are  potentially  liable  for  a  breach 
will  be  relieved  of  the  possibility  of  civil 
investigation  of  that  breach  and/or  civil 
action  by  the  Secretary  with  respect  to 
that  breach,  and  imposition  of  civil 
penalties  under  ERISA  section  502(1),  if 
they  satisfy  the  conditions  for  correcting 
the  breach,  as  described  in  the  VFC 
Program. 

Iia  person  files  an  application  under 
the  VFC  Program,  but  the  corrective 
action  falls  short  of  a  complete  and 
acceptable  correction,  PWBA  may  reject 
the  application  and  pursue  enforcement, 
including  assessment  of  a  section  502(1) 
penalty.  However,  no  section  502(1) 
penalty  would  be  imposed  on  the  basis 
of  any  amounts  restored  to  the  plan 
prior  to  filing  the  VFC  Program 
application.  The  penalty  would  only 
apply  to  the  additional  recovery 
amount,  if  any,  paid  to  the  plan 
pursuant  to  a  court  order  or  a  settlement 
agreement  with  the  Department. 

Description  of  Voluntary  Fiduciary 
Correction  Program 

The  VFC  Program  is  set  forth  in  seven 
sections  and  three  appendices.  The  VFC 
Program  has  been  structured  to 
maximize  the  ability  of  Plan  Officials  to 
identify  and  correct  possible  breaches 
that  are  within  the  scope  of  the  Program 
without  the  need  to  consult  with  PWBA. 
As  noted  in  Section  1,  Purpose  and 
Overview  of  the  Volimtary  Fiduciary 
Correction  Program,  PWBA  believes  that 
the  VFC  Program  will  assist  Plan 
Officials  in  understanding  the 
requirements  of  Part  4  of  Title  I  of 
ERJSA  and  will  facilitate  the  correction 
of  transactions  and  the  restoration  of 
losses  to  employee  benefit  plans 
resulting  from  fiduciary  breaches. 

Section  2,  Effect  of  the  VFC  Program, 
makes  clear  that  the  applicant  must  be 
careful  to  ensure  that  the  eligibility 
requirements  are  met  and  the 
corrections  specified  for  individual 
transactions  are  performed  before  an 
application  is  filed  under  the  VFC 
Program.  Generally,  if  an  applicant  is  in 
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full  compliance  with  all  of  the  terms 
and  procedures  set  forth  in  the  VFC 
Program,  PWBA  will  issue  a  "no  action 
letter"  in  the  format  shown  in  Appendix 
A  with  respect  to  the  breach  described 
in  the  application.  We  note,  however, 
that  relief  under  the  VFC  Program  is 
limited  to  the  transactions  identified  in 
the  application  and  the  persons  who 
corrected  those  transactions.  In  certain 
cases,  such  as  where  PWBA  becomes 
aware  of  possible  criminal  behavior,  any 
material  misrepresentations  or 
omissions  in  the  VFC  application,  or 
other  abuse  of  the  VFC  Program,  relief 
will  not  be  available  under  the  VFC 
Program  and  the  Department  may 
initiate  an  investigation  which  may  lead 
to  enforcement  action.  PWBA  expects 
that  such  cases  will  be  unusual.  Full 
correction  under  the  VFC  Program  does 
not  preclude  any  other  governmental 
agency,  including  the  Internal  Revenue 
Service  (IRS),  from  exercising  any  rights 
it  may  have  with  respect  to  the 
transactions  that  are  the  subject  of  the 
application.  The  Department  seeks 
comments  on  possible  areas  of 
coordination  between  PWBA  and  the 
IRS  that  would  facilitate  voluntary 
correction  of  breaches  of  Title  I  of 
ERISA.  The  Department  notes  that  based 
on  its  preliminary  review  of  the  VFC 
Program,  the  IRS  has  indicated  that 
except  in  those  instances  where  the 
fiduciary  breach  or  its  correction  result 
in  a  tax  abuse  situation  or  a  plan 
qualification  failure,  a  correction  under 
this  program  generally  will  be 
acceptable  under  the  Internal  Revenue 
Code. 

The  VFC  Program  is  designed  to 
address  a  wide  variety  of  situations 
where  plans  have  been  harmed  as  a 
result  of  possible  breaches  of  fiduciary 
duty.  Section  3,  Definitions,  makes  clear 
that  a  transaction  may  be  corrected 
without  a  determination  that  there  is  an 
actual  breach;  there  need  only  be  a 
possible  breach.  In  addition,  persons 
who  may  correct  a  fiduciary  breach 
include  not  only  the  breaching 
fiduciary,  but  also  plan  sponsors,  parties 
in  interest  or  other  persons  who  are  in 
a  position  to  correct  a  breach.  However, 
the  definition  of  Under  Investigation, 
along  with  the  criteria  set  forth  in 
Section  4,  Program  Eligibility,  provides 
that  persons  or  plans  who  are  the 
subject  of  pending  investigations  for 
violations  of  Title  I  of  ERISA,  or  who 
appear  to  have  engaged  in  criminal 
violations,  may  not  take  advantage  of 
the  VFC  Program.  Further,  PWBA 
reserves  the  right  to  reject  an 
application  when  warranted  by  the  facts 
and  circumstances  of  a  particular  case. 

PWBA  believes  that  it  must  assess  a 
penalty  under  section  502(1)  of  ERISA  to 


the  extent  that  it  negotiates  relief  owed 
to  the  plan  as  a  result  of  a  transaction 
in  exchange  for  a  no  action  letter  to  the 
potentially  liable  persons.  Accordingly, 
the  VFC  Program  is  structured  so  that 
applicants  have  the  maximum 
information  available  to  identify  eligible 
transactions  and  make  complete  and 
fully  acceptable  corrections  without 
discussion  or  negotiation  with  the 
Department. 

Section  5,  General  Rules  for 
Acceptable  Correction,  sets  forth  issues 
that  are  likely  to  be  present  with  regard 
to  any  transaction  described  in  Section 
7.  For  example.  Section  5  describes  how 
fair  market  value  determinations  must 
be  made,  how  correction  amounts  must 
be  determined,  and  what  documentation 
is  required  for  all  applications.  Section 
5  also  makes  clear  diat  the  cost  of 
correction  must  be  borne  by  the 
applicant  and  not  the  plan.  In  addition. 
Section  5  states  when  notice  must  be 
provided  to  participants  and  when 
former  employees  who  have  already 
been  cashed  out  of  a  plan  must  also  be 
included  in  any  amount  restored  to  a 
plan. 

Section  6,  Application  Procedures, 
specifies  the  requirements  for  the 
application,  including  the  required 
documentation  and  the  penalty  of 
perjury  statement  that  must  be  signed  by 
a  plan  fiduciary  with  knowledge  of  the 
transaction  and  the  authorized 
representative,  if  any.  Section  6  is 
supplemented  by  Appendix  B,  the  VFC 
Program  Checklist,  that  helps  the 
applicant  to  determine  whether  he  or 
she  has  met  all  of  the  application 
requirements,  including  all 
documentation,  prior  to  submission  to 
PWBA. 

Section  7,  Description  of  Eligible 
Transactions  and  Methods  of  Correction 
sets  forth  five  types  of  transactions 
which  may  be  corrected  pursuant  to  the 
VFC  Program.  The  first,  "delinquent 
participant  contributions  to  pension 
plans,"  is  included  in  the  Program 
based  on  PWBA's  experience  with  the 
Pension  Payback  Program.  PWBA  notes 
that,  unlike  the  Pension  Payback 
Program,  the  VFC  Program  does  not 
exempt  fi'om  excise  taxes  any  violations 
of  section  4975  of  the  Internal  Revenue 
Code  (the  Code).  PWBA  included  the 
other  types  of  transactions  based  on  its 
enforcement  experience.  Fot  the  current 
stage  of  the  VFC  Program,  PWBA  has 
taken  a  conservative  approach  and  has 
limited  the  eligible  transactions  to  those 
where  the  nature  of  the  transaction  and 
the  required  correction  could  be 
described  accurately  without  reference 
to  a  specific  situation,  and  thus  could  be 
corrected  satisfactorily  without 


consultation  and  negotiation  with 
PWBA. 

Request  for  Notice  and  Comments 

Although  the  Department  is  not 
required  to  seek  public  comments  on  an 
enforcement  policy,  the  Department 
solicits  comments  from  the  public  on  all 
aspects  of  this  Program,  including 
whether  there  are  different  ways  in 
which  the  transactions  included  in  the 
VFC  Program  could  be  corrected  in 
accordance  with  the  goals  of  the 
Program,  as  well  as  whether  there  are 
additional  transactions  involving 
fiduciary  breaches  that  could  be 
included  in  the  VFC  Program.  At  the 
same  time,  the  Department  has 
determined  that  the  relief  afforded  by 
the  VFC  Program  should  be  made 
available  diu'ing  and  after  the  comment 
period.  Delaying  implementation  of  this 
Program  until  after  the  end  of  the 
comment  period  would  serve  no  useful 
purpose  and  is  uimecessary.  Even 
without  publication  of  this  notice,  the 
Department  would  have  the  authority  to 
decline  to  investigate  a  potential  breach 
of  Title  I  of  ERISA  in  a  situation  where 
it  has  received  evidence  of  adequate 
correction.  Delay  in  implementing  the 
VFC  Program  would  only  deprive 
persons  of  the  ability  to  use  the  clearly 
set  forth  procedural  aspects  of  the 
Program  during  the  comment  period. 
The  purpose  of  the  VFC  Program  is  to 
permit  persons  who  may  have  violated 
certain  provisions  of  Title  I  of  ERISA  to 
correct  the  violations  and  obtain 
assurance  that  the  Department  will  take 
no  further  action  with  respect  to  the 
matter,  including  the  assessment  of  a 
civil  money  penalty.  Participation  in  the 
VFC  Program  is  entirely  voluntary  and 
is  favorable  to  those  fiduciaries  who 
meet  the  requirements.  Implementation 
of  the  VFC  Program  does  not  foreclose 
resolution  of  fiduciary  breaches  by  other 
means  including  entering  into 
settlement  agreements  with  the 
Department.  Immediate  implementation 
also  favors  participants  of  plans  for 
which  violations  are  corrected  pursuant 
to  the  Program.  Moreover,  as  explained 
above,  the  Department  expects  that  the 
availability  of  the  VFC  Program  will 
encourage  fiduciaries,  who  otherwise 
might  not  do  so,  to  correct  violations 
and  reimburse  plan  losses.  As  a  result, 
the  Department  has  determined  that  the 
VFC  Program  shall  be  implemented  30 
days  after  publication  in  the  Federal 
Register. 

Although  the  Department  is 
implementing  the  VFC  Program 
effective  30  days  after  publication  in  the 
Federal  Register,  it  believes  that  rapid 
implementation  of  a  final  version  of  the 
VFC  Program  would  benefit  the  public. 
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Accordingly,  th 
implement  a  fin^l 
Program  within 
close  of  the  60  (^ay 
on  the  VFC 


Department  plans  to 
version  of  the  VPC 
180  days  following  the 
period  for  comments 
am. 


Proj  ri 
Executive  Ordei  12866 

Under  Executive  Order  12866,  the 
Department  mu  it  determine  whether  a 
regulatory-  actio  i  is  "significant"  and 
therefore  subjec :  to  the  requirements  of 
the  Executive  O  der  and  subject  to 
review  by  the  O  fice  of  Management  and 
Budget  (OMB).   Jnder  section  3(fl,  the 
order  defines  a    significant  regulatory 
action"  as  an  ac  ion  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  ecc  nomy  of  $100  million 
or  more,  or  advf  rsely  and  materially 
affecting  a  secto  ■  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tr  bal  governments  or 
communities  (al  so  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsis  tency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  anol  der  agency;  (3) 
materially  alteri  ig  the  budgetary 
impacts  of  entit  ement  grants,  user  fees, 
or  loan  program  >  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  lej  al  or  policy  issues 
arising  out  of  le;  al  mandates,  the 
President's  prio  ities,  or  the  principles 
set  forth  in  the  I  xecutive  Order. 
Pursuant  to  the  erms  of  the  Executive 
Order,  it  has  be<  n  determined  that  this 
action  is  "signif  cant"  and  subject  to 
OMB  review  un  ier  section  3(f)(4)  of  the 
Executive  Ordei . 

In  the  Departiient's  view,  the  benefits 
of  the  VFC  Progj  am  will  substantially 
outweigh  its  costs,  because  participation 
is  voluntary,  the  administrative  cost  of 
correcting  a  pot(  ntial  fiduciary  breach 
through  volunta  ry  participation  in  the 
VFC  Program  w  11  be  lower  than  the  cost 
of  a  correction  r  jsulting  from 
investigation  an  1  litigation,  and  the 
value  and  secur  ty  of  the  assets  of  plans 
participating  in  the  VFC  Program  will  be 
increased. 

No  costs  will  )e  imposed  by  the  VFC 
Program  unless  'Ian  Officials  choose  to 
avail  themselvei  of  the  opportimity  to 
correct  a  potent;  al  fiduciary  breach 
under  the  terms  of  the  Program. 
Participation  is  jxpected  to  occur  only 
when  the  projec  ted  benefit  outweighs 
the  anticipated  (  ost  for  the  Plan  Official. 
The  costs  of  ele<  ting  to  correct  potential 
breaches  of  fidu  :iary  responsibility 
under  terms  of  t  le  VFC  Program  are 
expected  to  arisi  (  from  fair  market  value 
determinations:  computations  of  losses 
or  profits  on  the  use  of  plan  assets;  the 
administrative  c  osts  of  supplemental 
distributions,  re  computation  of  account 


balances  and  distribution  of  notices  to 
participants  concerning  recomputation; 
transaction  costs  for  disposal  of  assets; 
and  the  description  and  documentation 
of  the  correction  for  purposes  of  the 
application  to  the  Department. 

The  value  of  assets  or  losses  restored 
to  employee  benefit  plans  as  a  result  of 
Plan  Officials'  participation  in  the  VFC 
Program  is  not  viewed  as  a  cost  to  Plan 
Officials,  but  rather  as  a  transfer  from  a 
fiduciary  or  other  party  in  interest  to  the 
participants  and  beneficiaries  of  the 
plan.  Plan  Officials  may  not  transfer  the 
costs  of  compliance  with  the  terms  of 
the  VFC  Program  to  participants  and 
beneficiaries. 

The  principal  benefit  of  the  VFC 
Program  will  accrue  to  participants  and 
beneficiaries  through  restoration  of 
losses  to  the  plan  or  reversal  of 
impermissible  transactions  involving 
the  assets  of  the  plan,  resulting  in 
greater  security  of  their  plan  assets. 
Benefits  will  also  accrue  to  plan 
fiduciaries  through  both  risk  reduction 
and  the  savings  of  civil  penalties  that 
would  otherwise  be  payable  on  the 
amount  of  assets  recovered  by  plans 
following  a  civil  investigation  or 
litigation.  Where  the  Department 
determines  that  it  will  take  no  civil 
enforcement  action  and  recommend  no 
legal  action  in  response  to  a  complete 
application  under  the  VFC  Program,  the 
fiduciary  will  be  relieved  of  potential 
demands  on  its  resources  that  might  be 
represented  by  a  civil  investigation  and 
any  subsequent  litigation. 

■The  VFC  Program  will  also  allow  the 
Department  to  encourage  compliance 
with  Part  4  of  Title  I  of  ERISA  while 
making  even  more  effective  use  of  its 
limited  enforcement  resources.  The 
Department  believes  that  the  correction 
of  violations  through  the  VFC  Program 
will  be  less  costly  than  correction 
through  active  intervention,  and  that 
VFC  Program  applicants  have  a  high 
likelihood  of  accomplishing  an 
appropriate  correction  of  a  potential 
violation.  To  the  extent  that  Plan 
Officials  who  wish  to  correct  potential 
violations  do  so  voluntarily  and 
appropriately,  the  Department  may 
direct  its  resoiu-ces  toward  other  areas 
where  active  intervention  is  more  likely 
to  be  necessary. 

More  generally,  publication  of  the 
specific  examples  of  transactions  which 
may  violate  ERISA  and  the  activities 
required  to  correct  those  violations  will 
serve  to  better  inform  plan  fiduciaries 
and  assist  them  in  satisfying  their 
fiduciary  obligations  in  future 
transactions  involving  plan  assets. 

The  Department  estimates  the  cost  of 
the  VFC  Program  for  the  number  of  Plan 
Officials  estimated  to  choose  to  make 


use  of  it  will  total  $1,877,400.  The  total 
benefit  to  participants  and  beneficiaries 
is  estimated  at  approximately  $80 
million,  while  the  benefit  to  Plan 
Officials,  to  the  extent  it  can  be 
quantified,  is  estimated  at  $5.4  million. 
These  figures  do  not  include  an  estimate 
of  the  potential  benefit  to  Plan  Officials 
of  the  reduced  risk  of  investigation  and 
litigation,  or  the  benefit  to  the 
Department,  to  participants  and 
beneficiaries,  and  to  the  public  in 
general  of  realizing  efficiencies  in  the 
use  of  enforcement  resources,  because 
these  elements  of  the  Program's  benefit 
are  not  readily  quantifiable.  Because  the 
VFC  Program  is  voluntJiry,  the 
Department  assumes  that  Plan  Officials 
will  in  no  event  make  use  of  the 
Program  unless  the  projected  benefit 
outweighs  the  estimated  cost  of 
participation. 

A  discussion  of  the  elements  of  the 
costs  and  benefits  of  the  VFC  Program 
and  estimates  of  their  magnitude  where 
they  can  be  specifically  quantified 
follows.  The  Department  projects  that 
Plan  Officials  of  approximately  700 
plans  will  apply  for  and  use  the  VFC 
Program.  This  estimate  is  based  on  the 
Department's  previous  experience  with 
the  Pension  Payback  Program  in  which 
approximately  0.1  percent  of  plans 
which  permitted  employee 
contributions  elected  to  participate 
during  the  six  month  period  in  which 
the  Pension  Payback  Program  was  in 
effect. 

The  Department  expects  a  similar  rate 
of  participation  among  the 
approximately  200,000  plans  which 
currently  permit  employee 
contributions.  However,  it  assumes  this 
participation  by  Plan  Officials  of  200 
plans  will  occur  over  an  annual  period 
in  the  absence  of  the  six-month  time 
limitation  included  in  the  Pension 
Payback  Program. 

Because  the  VFC  Program  permits 
correction  of  several  other  types  of 
transactions  in  addition  to  the 
repayment  of  delinquent  employee 
contributions,  the  Department  has 
assumed  that  the  annual  rate  of 
participation  in  the  VFC  Program  by 
Plan  Officials  of  plans  other  than  those 
which  permit  employee  contributions 
will  be  comparable  to  the  0.1  percent 
assumed  for  those  which  permit 
employee  contributions,  resulting  in 
participation  by  Plan  Officials  of  about 
500  additional  plans,  and  total 
participation  of  700  plans.  The 
Department  views  this  estimate  as  an 
upper  bound;  actual  participation  may 
be  somewhat  smaller  depending  on  the 
cost  effectiveness  of  correcting  the 
actual  transactions  involved,  the 
complexity  of  the  legal  and  factual 
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issues  involved  in  a  given  transaction, 
and  the  degree  of  similarity  between  an 
actual  transaction  and  a  transaction  and 
correction  described  by  the  tenns  of  the 
VFC  Program.  The  Department 
recognizes  that  Plan  Officials  may  not 
view  the  VFC  Program  as  offering  a  cost 
effective  means  of  correcting  all 
potential  violations. 

The  Department  also  estimates  that 
$79,870,000,  or  an  average  of  $114,300 
per  plan,  will  be  recovered  by  plans 
annually  as  a  result  of  participation  in 
the  VFC  Program.  Based  on  its 
enforcement  experience,  the  Department 
estimates  that  about  70  percent  of  this 
total,  or  $56  million,  will  consist  of 
restored  principal  and  earnings  losses, 
and  restored  profits  on  the  use  of  plan 
assets  by  fiduciaries  or  parties  in 
interest.  The  total  estimated  recovery 
represents  the  midpoint  between  the 
average  monetary  recovery  (excluding 
assets  recovered  through  litigation)  per 
plan  that  resulted  from  civil 
investigations  completed  by  the 
Department  in  the  year  ended 
September  30,  1998,  and  the  average  per 
plan  monetary  recovery  which  arose 
from  the  Pension  Payback  Program,  as 
applied  to  the  700  plems  assvmied  to 
elect  to  participate  in  the  VFC  Program. 
The  Department  believes  this  estimate  is 
reasonable  in  light  of  the  range  of 
transactions  which  may  be  corrected 
under  the  VFC  Program.  It  is  estimated 
that  approximately  88,000  participants, 
or  an  average  of  126  participants  per 
plan,  will  be  affected  annually  by 
corrections  under  the  VFC  Program. 

Based  on  its  recent  experience  with 
the  collection  of  civil  penalties  imder 
section  502(1),  the  Department  estimates 
that  Plan  Officials  will  be  relieved  of 
approximately  $5.4  million  in  civil 
penalties  as  a  result  of  correction  of 
transactions  through  the  VFC  Program. 
This  estimate  is  based  on  the  700  plans 
assumed  to  participate,  and  the  average 
section  502(1)  penalty  actually  collected 
per  plan  subject  to  the  penalty  in  the 
last  two  fiscal  years.  Actual  collections 
take  into  accoimt  the  offset  of  any  excise 
tax  payable  as  a  result  of  a  violation  of 
section  4975  of  the  Code,  which  is  also 
consistent  with  the  terms  of  the  VFC 
Program. 

The  costs  to  Plan  Officials  to 
participate  in  the  VFC  Program  will 
arise  from  a  range  of  possible  required 
activities  depending  on  the  nature  of  the 
transaction  to  be  corrected,  including 
evaluation  by  Plan  Officials  and  their 
professionals  of  the  need  and  usefulness 
of  participation  in  the  VFC  Program, 
obtaining  market  value  determinations, 
executing  asset  transactions,  adjusting 
account  balances  and  benefit 
distributions,  documenting  the 


correction,  and  completing  and  mailing 
the  application  to  participate  in  the 
Program.  The  Department  anticipates 
that  Plan  Officials  will  in  most  cases 
seek  the  services  of  a  professional 
(typically  an  attorney,  accountant,  or 
professional  administrator)  to  conduct 
the  applicable  activities,  although  the 
resoiuces  of  Plan  Officials  are  expected 
to  be  needed  as  well  to  gather 
information,  and  prepare,  sign,  and 
photocopy  the  application.  It  is 
estimated  that  the  entire  correction  will 
require  approximately  40  hours  to 
complete,  including  8  hours  of  the  Plan 
Official's  time,  and  32  hours  of 
professional  time. 

At  the  assumed  rate  of  participation, 
the  total  cost  of  these  activities  is 
estimated  to  amount  to  $1,877,400  (or 
an  average  of  $2,700  per  Plan  Official), 
assuming  an  average  cost  of  $55  per 
hour  for  work  performed  in  house  by 
Plan  Officials  and  their  employees,  and 
a  rate  of  $70  per  hour  for  purchased 
services.  This  estimate  also  includes 
application  materials  and  mailing  costs. 

Paperwork  Reduction  Act 

The  Department  of  Labor  has 
submitted  the  information  collection 
request  (ICR)  included  in  the  Voluntary 
Fiduciary  Correction  Program  to  OMB 
using  emergency  review  procedures  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  Chapter  35). 
OMB  approval  has  been  requested  by 
April  14,  2000.  The  Department  and 
OMB  are  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington,  DC  20503; 


Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Benefits  Administration. 
Although  comments  may  be  submitted 
through  May  15.  2000.  OMB  requests 
that  comments  be  received  within  10 
days  of  publication  of  this  Voluntary 
Fiduciary  Correction  Program  to  ensure 
their  consideration. 

The  Department,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  PRA  95.  This  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  PWBA  is 
soliciting  comments  concerning  the  ICR 
included  in  the  Voluntary  Fiduciary 
Correction  Program. 

Requests  for  copies  of  the  ICR  may  be 
addressed  to:  Gerald  B.  Lindrew.  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Pension  and  Welfare  Benefits 
Administration.  200  Constitution 
Avenue.  NW,  Room  N-5647. 
Washington,  DC  20210.  Telephone: 
(202)  219-4782;  Fax:  (202)  219-4745 
(these  are  not  toll-fi^e  numbers). 

The  VFC  Program  will  permit  Plan 
Officials  to  correct  voluntarily  certain 
potential  violations  of  Part  4  of  Title  I 
of  ERISA,  and  to  avoid  the  possibility  of 
civil  action  and  the  assessment  of  civil 
penalties,  provided  specific  conditions 
are  met.  The  ICR  included  in  the  VFC 
Program  would  require  the  Plan  Official 
to  describe  the  correction  of  the 
potential  breach  of  fiduciary  duty  and 
provide  supporting  documentation  with 
respect  to  the  correction.  The  type  of 
supporting  documentation  will  vary 
with  the  nature  of  the  transaction 
involved,  but  is  described  in  the  VFC 
Program  in  as  specific  a  manner  as 
deemed  feasible.  The  Plan  Official  is 
also  required  to  complete  an  application 
which  includes  identification  of  the 
employee  benefit  plan  and  the  Plan 
Official  or  representative,  relevant  plan 
documents  including  a  fidelity  bond,  a 
statement  under  penalty  of  perjury  that 
must  be  signed  by  a  plan  fiduciary  with 
knowledge  of  the  transaction  and  the 
authorized  representative,  if  any,  and 
signature.  Under  certain  circumstances 
a  Plan  Official  may  also  be  required  to 
prepare  and  distribute  notices  informing 
participants  and  beneficiaries  of 
changes  in  their  account  balances.  The 
information  submitted  to  the 
Department  will  permit  the  Department 
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(5  U.S.C.  601  et  seq.)  (RFA)  does  not 
apply.  However,  PWBA  has  considered 
the  potential  costs  and  benefits  of  this 
action  for  small  plans  and  small  Plan 
Officials  in  the  development  of  the  VFC 
Program.  The  Department  is  interested 
in  comments  which  would  suggest 
alternatives  to  the  provisions  of  the  VFC 
Program  which  would  accomplish  the 
stated  purpose  of  the  Program  while 
minimizing  the  impact  on  small  entities. 

PWBA  generally  considers  a  small 
entity  to  be  an  employee  benefit  plan 
with  fewer  than  100  participants.  The 
basis  of  this  definition  is  found  in 
section  104(a)(2)  of  ERISA,  which 
permits  the  Secretary  of  Labor  to 
prescribe  simplified  annual  reports  for 
pension  plans  which  cover  fewer  than 
100  participants.  However,  because  the 
VFC  Program  specifically  prohibits  the 
cost  of  participation  from  being  home 
by  the  plan  and  participants,  this 
program  will  impose  no  costs  on  the 
plans  which  realize  the  benefits  of  the 
correction  of  potential  violations.  Costs 
will  be  borne  instead  by  the  Plan 
Officials  of  an  estimated  700  employee 
benefit  plans  each  year.  Plan  Officials 
may  include  both  individual  fiduciaries, 
plan  sponsors,  or  parties  in  interest,  and 
businesses  in  their  roles  as  fiduciaries, 
plan  sponsors,  or  parties  in  interest. 

Although  the  number  of  Plan  Officials 
of  small  plans  that  will  elect  to  avail 
themselves  of  the  opportunity  to  correct 
potential  breaches  of  fiduciary  duty 
under  the  terms  of  the  VFC  Program  is 
not  known,  the  potential  costs  and 
benefits  to  each  Plan  Official  is 
summarized  below,  on  the  basis  of  the 
assumption  that  each  of  the 
participating  Plan  Officials  will  itself  be 
a  small  entity. 

Participation  in  the  VFC  Program  is 
entirely  voluntary,  and  as  such,  it  is 
assumed  that  Plan  Officials  will  elect  to 
participate  only  when  the  potential 
benefits  to  a  Plan  Official  are  expected 
to  exceed  the  cost  of  participation. 
Benefits  may  include  the  reduction  of 
exposure  to  the  risk  of  investigation  and 
subsequent  litigation,  the  potential  cost 
of  which  cannot  be  specifically 
quantified,  and  the  savings  of  penalties 
under  section  502(1)  of  ERISA  which 
would  otherwise  be  payable  on  amounts 
required  to  be  restored  to  plans  by 
fiduciaries  pursuant  to  a  settlement 
agreement  with  the  Department  or  court 
order. 

As  described  in  detail  above,  to  the 
extent  that  the  per  small  Plan  Official 
costs  and  benefits  of  participation  in  the 
VFC  Program  can  be  quantified, 
assuming  all  participating  Plan  Officials 
are  small  entities,  administrative  costs 
of  participation  are  estimated  to  amount 
to  an  average  of  $2,700  per  Plan  Official, 


while  savings  of  section  502(1)  penalties 
are  estimated  at  $7,754  per  Plan  Official. 
While  the  average  value  of  assets 
estimated  to  be  restored  to  plans  as  a 
result  of  participation  in  the  VFC 
Program,  or  $114,300  per  plan,  may  be 
viewed  as  an  expense  by  Plan  Officials, 
in  the  Department's  view,  this  expense 
arises  from  a  potential  breach  of 
fiduciary  duty  rather  than  from 
participation  in  the  VFC  Program.  The 
fiduciary's  potential  liability  for  a 
breach  of  fiduciary  duty  and  the  cost  of 
remedial  relief  are  expected  to  be 
comparable,  regardless  of  whether  a 
violation  is  corrected  under  the  terms  of 
the  VFC  Program,  or  as  a  result  of  an 
investigation  and  any  subsequent 
litigation. 

On  this  basis,  small  Plan  Officials 
electing  to  correct  potential  fiduciary 
breaches  through  participation  in  the 
VFC  Program  are  expected  to  derive  a 
net  benefit,  even  without  consideration 
of  the  potential  savings  associated  with 
the  reduction  of  risk  and  exposure  to  the 
use  of  its  resources  in  connection  with 
an  investigation  or  litigation.  Because 
penalties  and  additional  resource 
demands  are  often  relatively  more 
burdensome  for  small  entities  than 
large,  the  Department  views  the  VFC 
Program  as  offering  a  flexible  and 
economically  advantageous  alternative 
to  currently  available  methods  of 
correcting  potential  breaches  of 
fiduciary  duty  which  recognizes  the 
special  circumstances  of  small  entities. 
The  Department  invites  comments  on 
this  analysis,  and  on  alternatives  which 
further  reduce  the  potential  burden  of 
participation  in  the  VFC  Program  for 
small  Plan  Officials. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  regulatory  action  does  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  and  will  not  impose 
an  annual  burden  of  $100  million  or 
more  on  the  private  sector. 

Voluntary  Fiduciary  Correction 
Program 

Section  1 .  Purpose  and  Overview  of  the  VFC 

Program 
Section  2.  Effect  of  the  VFC  Program 
Section  3.  Definitions 
Section  4.  VFC  Program  Eligibility 
Section  5.  General  Rules  for  Acceptable 

Corrections 

(a)  Fair  Market  Value  Determinations 

(b)  Correction  Amount 

(c)  Costs  of  Correction 

(d)  Distributions 

(e)  Notice 

Section  6.  Application  Procedures 


Federal  Register/Vol.  65,  No.  51 /Wednesday,  March  15,  2000/Notices 


14169 


Section  7.  Description  of  Eligible 

Transactions  and  Methods  of  Correction 

(a)  Contributions 

1.  Delinquent  Participant  Contributions  to 
Pension  Plans 

(b)  Loans 

1.  Loan  at  Fair  Market  Interest  Rate  to  a 
Party  in  Interest  with  Respect  to  the  Plan 

2.  Loan  at  Below-Market  Interest  Rate  to  a 
Party  in  Interest  with  Respect  to  the  Plan 

3.  Loan  at  Below-Market  Interest  Rate  to  a 
Person  Who  is  Not  a  Party  in  Interest 
with  Respect  to  the  Plan 

4.  Loan  at  Below-Market  Interest  Rate 
Solely  Due  to  a  Delay  in  Perfecting  the 
Plan's  Security  Interest 

(c)  Purchases,  Sales  and  Exchanges 

1.  Purchase  of  an  Asset  (Including  Real 
Property)  by  a  Plan  from  a  Party  in 
Interest 

2.  Sale  of  an  Asset  (Including  Real 
Property)  by  a  Plan  to  a  Party  in  Interest 

3.  Sale  and  Leaseback  of  Real  Property  to 
Employer 

4.  Purchase  of  an  Asset  (Including  Real 
Property)  By  a  Plan  from  a  Person  Who 
is  Not  a  Party  In  Interest  with  Respect  to 
the  Plan  at  a  Price  Other  Than  Fair 
Market  Value 

5.  Sale  of  an  Asset  (Including  Real 
Property)  By  a  Plan  to  a  Person  Who  is 
Not  a  Party  in  Interest  with  Respect  to 
the  Plan  at  a  Price  Other  Than  Fair 
Market  Value 

(d)  Benefits 

1.  Payment  of  Benefits  Without  Properly 
Valuing  Plan  Assets  on  Which  Payment 
is  Based 

(e)  Plan  Expenses 

1.  Duplicative,  Excessive,  or  Unnecessary 
Compensation  Paid  by  a  Plan 

2.  Payment  of  Dual  Compensation  to  a  Plan 
Fiduciary 

Appendix  A.  Sample  VFC  Program  No 

Action  Letter 
Appendix  B.  VFC  Program  Checklist 
Appendix  C.  List  of  PWBA  Regional  Offices 

Section  1.  Purpose  and  Overview  of  the 
VFC  Program 

The  purpose  of  the  VFC  Program  is  to 
protect  the  financial  security  of  workers 
by  encouraging  identification  and 
correction  of  transactions  that  violate 
Part  4  of  Title  1  of  ERISA.  Part  4  of  Title 
I  of  ERISA  sets  out  the  responsibilities 
of  employee  benefit  plan  fiduciaries. 
Section  409  of  ERISA  provides  that  a 
fiduciary  who  breaches  any  of  these 
responsibilities  shall  be  personally 
liable  to  make  good  to  the  plan  any 
losses  to  the  plan  resulting  from  each 
breach  and  to  restore  to  the  plan  any 
profits  the  fiduciary  made  through  the 
use  of  the  plan's  assets.  Section  405  of 
ERISA  provides  that  a  fiduciary  may, 
under  certain  circumstances,  be  liable 
for  a  co-fiduciary's  breach  of  his  or  her 
fiduciary  responsibilities.  In  addition, 
under  certain  circumstances,  there  may 
be  liability  for  knowing  participation  in 
a  fiduciary  breach.  In  order  to  assist  all 
affected  persons  in  understanding  the 


requirements  of  ERISA  and  meeting 
their  legal  responsibilities,  PWBA  is 
providing  guidance  on  what  constitutes 
adequate  correction  under  Title  I  of 
ERISA  for  the  breaches  described  in  this 
Program. 

Section  2.  Effect  of  the  VFC  Program 

(a)  In  general.  PWBA  generally  will 
issue  to  the  applicant  a  no  action  letter  ' 
with  respect  to  a  breach  identified  in  the 
application  if  the  eligibility 
requirements  of  section  4  are  satisfied 
and  a  Plan  Official  corrects  a  breach,  as 
defined  in  section  3,  in  accordance  with 
the  requirements  of  sections  5,  6  and  7. 
Pursuant  to  the  no  action  letter  it  issues, 
PWBA  will  not  initiate  a  civil 
investigation  under  Title  I  of  ERISA 
regarding  the  applicant's  responsibility 
for  any  transaction  described  in  the  no 
action  letter,  or  assess  a  civil  penalty 
under  section  502(1)  of  ERISA  on  the 
correction  amount  paid  to  the  plan  or  its 
participants. 

(b)  Verification.  PWBA  reserves  the 
right  to  conduct  an  investigation  at  any 
time  to  determine  (1)  the  truthfulness 
and  completeness  of  the  factual 
statements  set  forth  in  the  application 
and  (2)  that  the  corrective  action  was,  in 
fact,  taken. 

(c)  Limits  on  the  effect  of  the  VFC 
Program.  (1)  In  general.  Any  no  action 
letter  issued  under  the  VFC  Program  is 
limited  to  the  breach  and  persons 
identified  therein.  Moreover,  the 
method  of  calculating  the  correction 
amoimt  described  in  this  Program  is 
only  intended  to  correct  the  specific 
breach  described  in  the  application. 
Other  methods  of  calculating  losses  may 
be  more  appropriate,  depending  on  the 
facts  and  circumstances.  This  Program 
assumes  that  the  transaction  is 
otherwise  an  appropriate  investment 
decision  for  the  plan.  If  a  transaction 
gave  rise  to  violations  not  addressed  in 
the  Program,  such  as  imprudence  not 
addressed  in  the  Program  or  a  failure  to 
diversify  plan  assets,  the  relief  afforded 
by  the  Program  would  not  extend  to 
such  additional  violations. 

(2)  No  implied  approval  of  other 
matters.  A  no  action  letter  does  not 
imply  Departmental  approval  of  matters 
not  included  therein,  including  steps 
that  the  fiduciaries  take  to  prevent 
recurrence  of  the  breach  described  in 
the  application  and  to  ensure  the  plan's 
future  compliance  with  Title  I  of  ERISA. 

(3)  Material  misrepresentation.  Any 
no  action  letter  issued  under  the  VFC 
Program  is  conditioned  on  the 
truthfulness,  completeness  and  accuracy 
of  the  statements  made  in  the 
application  and  of  any  subsequent  oral 


and  written  statements  or  submissions. 
Any  material  misrepresentations  or 
omissions  will  void  the  no  action  letter, 
retroactive  to  the  date  that  the  letter  was 
issued  by  PWBA.  with  respect  to  the 
transaction  that  was  materially 
misrepresented. 

(4)  Applicant  fails  to  satisfy  terms  of 
the  VFC  Program.  If  an  application  fails 
to  satisfy  the  terms  of  the  VFC  Program, 
as  determined  by  PWBA,  PWBA 
reserves  the  right  to  investigate  and  take 
any  other  action  with  respect  to  the 
transaction  and/or  plan  that  is  the 
subject  of  the  application,  including 
refusing  to  issue  a  no  action  letter. 

(5)  Criminal  investigations  not 
precluded.  Compliance  with  the  terms 
of  the  VFC  Program  will  not  preclude: 

(i)  PWBA  or  any  other  governmental 
agency  from  conducting  a  criminal 
investigation  of  the  transaction 
identified  in  the  application: 

(ii)  PWBA's  assistance  to  such  other 
agency;  or 

(iii)  PWBA  making  the  appropriate 
referrals  of  criminal  violations  as 
required  by  section  506(b)  of  ERISA.^ 

(6)  Other  actions  not  precluded. 
Compliance  with  the  terms  of  the  VFC 
Program  will  not  preclude  PWBA  from 
taking  any  of  the  following  actions: 

(i)  Seeking  removal  from  positions  of 
responsibility  with  respect  to  a  plan  or 
other  non-monetary  injunctive  relief 
against  any  person  responsible  for  the 
transaction  at  issue; 

(ii)  referring  information  regarding  the 
transaction  to  the  IRS  as  required  by 
section  3003(c)  of  ERISA;  ^  or 

(iii)  imposing  civil  penalties  under 
section  502(c)(2)  of  ERISA  based  on  the 
failure  or  refusal  to  file  a  timely, 
complete  and  accurate  annual  report 
Form  5500.  Applicants  should  be  aware 
that  amended  annual  report  filings  may 
be  required  if  possible  breaches  of 
ERISA  have  been  identified,  or  if  action 
is  taken  to  correct  possible  breaches  in 
accordance  with  the  VFC  Program. 

(7)  Not  binding  on  others.  The 
issuance  of  a  no  action  letter  does  not 
affect  the  ability  of  any  other 
government  agency,  or  any  other  person, 
to  enforce  any  rights  or  cany  out  any 
authority  they  may  have,  with  respect  to 
matters  described  in  the  no  action  letter. 


'  See  Appendix  A. 


^  Section  506(b)  provides  that  the  Secretan,'  of 
Labor  shall  have  the  responsibility  and  authority  to 
detect  and  investigate  and  refer,  where  appropriate, 
civil  and  criminal  violations  related  to  the 
provisions  of  Title  I  of  ERISA  and  other  related 
Federal  laws.  Including  the  detection,  investigation, 
and  appropriate  referrals  of  related  violations  of 
Title  18  of  the  United  States  Code. 

'Section  3(X)3(c)  provides  that,  whenever  the 
Secretary  of  Labor  obtains  information  indicating 
that  a  party  in  interest  or  disqualified  person  is 
violating  section  406  of  ERISA,  she  shall  transmit 
such  information  to  the  Secretan,'  of  the  Treasur>'. 
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*  See  section  4975(f) 
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Treasury  Regulations 
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Section  3.  Definitions 

(a)  The  terms  used  in  this  document 
have  the  same  meaning  as  provided  in 
section  3  of  ERISA.  29  USC  section 
1002,  unless  separately  defined  herein. 

(b)  The  following  definitions  apply  for 
purposes  of  the  WC  Program: 

(1)  Breach.  The  term  "Breach"  means 
any  transaction  which  is  or  may  be  a 
breach  of  the  fiduciary  responsibilities 
contained  in  Part  4  of  Title  I  of  ERISA. 

(2)  Plan  Official.  The  term  "Plan 
Official"  means  a  plan  fiduciary,  plan 
sponsor,  party  in  interest  with  respect  to 
a  plan,  or  other  person  who  is  in  a 
position  to  correct  a  Breach. 

(3)  Under  Investigation.  The  term 
"Under  Investigation"  means  a  plan  or 
person  that  is  being  investigated 
pursuant  to  ERISA  section  504(a)  or  any 
criminal  statute  affecting  a  transaction 
which  involves  an  employee  benefit 
plan.  A  plan  that  is  Under  Investigation 
by  PWBA  includes  any  plan  for  which 

a  Plan  Official,  or  a  representative,  has 
received  oral  or  written  notification 
from  PWBA  of  an  investigation  of  the 
plan.  A  plan  is  not  considered  to  be 
Under  Investigation  by  PWBA  merely 
because  PWBA  staff  have  contacted  a 
Plan  Official  or  representative  in 
connection  with  a  complaint,  unless  the 
complaint  concerns  the  transaction 
described  in  the  application. 

Section  4.  VFC  Program  Eligibility 

Eligibility  for  the  VFC  Program  is 
conditioned  on  the  following: 

(a)  Neither  the  plan  nor  the  applicant 
is  Under  Investigation. 

(b)  The  application  contains  no 
evidence  of  potential  criminal  violations 
as  determined  by  PWBA. 

Section  5.  General  Rules  for  Acceptable 
Corrections 

(a)  Fair  Market  Value  Determinations. 
Many  corrections  require  that  the 
current  or  fair  market  value  of  an  asset 
be  determined  as  of  a  particular  date, 
usually  either  the  date  the  plan 
originally  acquired  the  asset  or  the  date 
of  the  correction,  or  both.  In  order  to  be 
acceptable  as  part  of  a  VFC  Program 
correction,  the  valuation  must  meet  the 
following  conditions: 

(1)  If  there  is  a  generally  recognized 
market  for  the  property  (e.g.,  the  New 
York  Stock  Exchange),  the  fair  market 
value  of  the  asset  is  the  average  value 
of  the  asset  on  such  market  on  the 
applicable  date,  unless  the  plan 
document  specifies  another  objectively 
determined  value  (e.g.,  the  closing 
jprice). 

(2)  If  there  is  no  generally  recognized 
market  for  the  asset,  the  fair  market 
value  of  that  asset  must  be  determined 


in  accordance  with  generally  accepted 
appraisal  standards  by  a  qualified, 
independent  appraiser  and  reflected  in 
a  written  appraisal  report  signed  by  the 

appraiser. 

(3)  An  appraiser  is  "qualified"  if  he  or 
she  has  met  the  education,  experience, 
and  licensing  requirements  that  are 
generally  recognized  for  appraisal  of  the 
type  of  asset  being  appraised. 

(4)  An  appraiser  is  "independent"  if 
he  or  she  is  not  one  of  the  following, 
does  not  own  or  control  any  of  the 
following,  and  is  not  owned  or 
controlled  by,  or  affiliated  with,  any  of 
the  following: 

(i)  The  prior  owner  of  the  asset,  if  the 
asset  was  purchased  by  the  plan; 

(ii)  The  purchaser  of  the  asset,  if  the 
asset  was  or  is  now  being  sold  by  the 
plan; 

(iii)  Any  other  owner  of  the  asset,  if 
the  plan  is  not  the  sole  owner; 

(iv)  A  fiduciary  of  the  plan; 

(v)  A  party  in  interest  with  respect  to 
the  plan  (except  to  the  extent  the 
appraiser  becomes  a  party  in  interest 
when  retained  to  perform  this  appraisal 
for  the  plan);  or 

(vi)  The  VFC  Program  applicant. 

(b)  Correction  Amount.  (1)  In  general. 
Many  of  the  transactions  described  in 
the  VFC  Program  result  in  a  loss  to  the 
plan  or  a  profit  to  some  party  to  the 
transaction.  Determining  the  amount  of 
the  loss  to  the  plan  requires  calculating 
how  much  money  the  plan  would  have 
now  if  a  particular  transaction  had  not 
occiured.  In  general,  the  VFC  Program 
requires  the  fiduciary  or  other  Plan 
Official  to  restore  to  the  employee 
benefit  plan  the  Principal  Amount,  plus 
the  greater  of  (i)  Lost  Earnings  from  the 
Loss  Date  to  the  Recovery  Date  or  (ii) 
Restoration  of  Profits  resulting  from  the 
use  of  the  Principal  Amount  for  the 
same  period. 

(2)  Principal  Amount.  "Principal 
Amount"  is  the  amount  that  would  have 
been  available  to  the  plan  for 
investment  or  distribution  on  the  date  of 
the  Breach,  had  the  Breach  not 
occurred.  What  constitutes  the  Principal 
Amount  is  identified  for  each 
transaction  set  forth  in  section  7  of  the 
VFC  Program.  The  generic  term 
"Principal  Amount"  is  the  base  on 
which  Lost  Earnings  are  calculated. 

(3)  Loss  Date.  "Loss  Date"  is  the  date 
that  the  plan  lost  the  use  of  the 
Principal  Amoimt. 

(4)  Recovery  Date.  "Recovery  Date"  is 
the  date  that  the  Principal  Amount  is 
restored  to  the  plan. 

(5)  Lost  Earnings.  For  purposes  of  the 
VFC  Program.  Lost  Earnings  to  be 
restored  to  a  plan  is  the  greater  of  (i)  the 
amount  that  otherwise  would  have  been 
earned  on  the  Principal  Amount  from 
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the  Loss  Date  to  the  Recovery  Date  had 
the  Principal  Amount  been  invested 
during  such  period  in  accordance  with 
applicable  plan  provisions  and  Title  I  of 
EIUSA,  less  actual  net  earnings  or 
realized  net  appreciation  (or,  if 
applicable,  plus  any  net  loss  to  the  plan 
as  a  result  of  the  transaction),  or  (ii)  the 
amount  that  would  have  been  earned  on 
the  Principal  Amount  at  an  interest  rate 
equal  to  the  underpayment  rate  defined 
in  section  6621(a)(2)  of  the  Code,  less 
actual  net  earnings  or  realized  net 
appreciation  (or,  if  applicable,  plus  any 
net  loss  to  the  plan  as  a  result  of  the 
transaction).  In  addition,  if  the  date  on 
which  the  Lost  Earnings  is  paid  to  the 
plan  is  a  date  after  the  Recovery  Date, 
payment  must  include  an  additional 
amount  that  is  the  greater  of  (i)  the 
amount  that  would  have  been  earned  by 
the  plan  on  the  Lost  Earnings  if  it  had 
been  paid  on  the  Recovery  Date,  or  (ii) 
the  amount  that  would  have  been 
earned  on  the  Lost  Earnings  at  an 
interest  rate  equal  to  the  underpayment 
rate  defined  in  section  6621(a)(2)  of  the 
Code.  For  a  participant-directed  defined 
contribution  plan,  the  Lost  Earnings  to 
be  restored  to  the  plan  is  the  amount 
that  each  participant  would  have  earned 
on  the  Principal  Amount  from  the  Loss 
Date  to  the  Recovery  Date.  However,  for 
administrative  convenience,  the  Lost 
Earnings  amount  for  a  participant- 
directed  defined  contribution  plan  may 
be  calculated  using  the  rate  of  return  of 
the  investment  alternative  that  earned 
the  highest  rate  of  return  among  the 
designated  broad  range  of  investment 
alternatives  available  under  the  plan 
during  the  applicable  period. 

(6)  Restoration  of  Profits.  "Restoration 
of  Profits"  is  the  amount  of  profit  made 
on  the  use  of  the  Principal  Amount,  or 
the  property  purchased  with  the 
Principal  Amount,  by  the  fiduciary  or 
party  in  interest  who  engaged  in  the 
Breach,  or  by  a  knowing  participant  in 
the  Breach.  If  the  Principal  Amount  was 
used  for  a  specific  purpose  such  that  the 
actual  profit  can  be  determined,  that 
actual  profit  must  be  calculated  fi-om  the 
Loss  Date  to  the  Recovery  Date  and 
returned  to  the  plan.  If  the  Principal 
Amount  was  commingled  with  other 
funds  so  that  the  actual  profit  cannot  be 
determined,  the  Restoration  of  Profits 
will  be  calculated  as  interest  on  the 
Principal  Amount  at  an  interest  rate 
equal  to  the  underpayment  rate  defined 
in  section  6621(a)(2)  of  the  Code.  In 
addition,  if  the  date  on  which  the 
Restoration  of  Profits  is  paid  to  the  plan 
is  a  date  after  the  Recovery  Date, 
payment  must  include  an  additional 
amount  that  is  the  greater  of  (i)  the 
amount  that  would  have  been  earned  by 


the  plan  on  the  Restoration  of  Profits  if 
it  had  been  paid  on  the  Recovery  Date, 
or  (ii)  the  amount  that  would  have  been 
earned  on  the  Restoration  of  Profits  at 
an  interest  rate  equal  to  the 
underpayment  rate  defined  in  section 
6621(a)(2)  of  the  Code. 

(7)  The  principles  of  this  paragraph 
(b)  are  illustrated  by  the  following 
examples: 

Example  1.  An  employer  who  sponsors  a 
plan  with  a  qualified  cash  or  deferred 
arrangement  within  the  meaning  of  section 
401(k)(2)  of  the  Code  (■•401(k)  plan") 
normally  deposits  participant  contributions 
in  the  plan's  trust  account  within  two 
business  days  of  each  pay  day.  For  this 
employer,  the  second  business  day  after  pay 
day  is  the  date  on  which  the  participant 
contributions  become  plan  assets,  because  it 
is  the  earliest  date  on  which  this  employer 
can  reasonably  segregate  the  participant 
contributions  &x»m  the  employer's  general 
assets.^  However,  for  the  pay  period  ending 
January  31,  a  Monday,  participant 
contributions  totaling  $10,000  were  not 
deposited  until  March  2. 

"The  Principal  Amount  is  $10,000.  The  Loss 
Date  is  February  2,  the  date  on  which  the 
participant  contributions  became  plan  assets 
and  should  have  been  deposited  in  the  plan's 
trust  account.  The  Recovery  Date  is  March  2. 
the  date  that  the  participant  contributions 
were  deposited  in  the  plan's  trust  account. 

The  401(k)  plan  offers  five  investment 
alternatives.  During  the  month  of  February, 
one  of  the  plan's  mutual  funds  had  a  12% 
annualized  yield,  including  all  reinvestment 
earnings.  This  was  the  highest  return  earned 
by  any  of  the  five  investment  alternatives  in 
this  period.  The  employer  elects  to  use  this 
rate  of  return  for  the  loss  calculations. 
Accordingly,  the  Lost  Earnings  amount  is 
$100  ($10,000  times  12%  annual  yield  times 
one-twelfth  of  a  year). 

The  employer  had  the  use  of  $10,000  of  the 
401(k)  plan's  assets  between  February  2  and 
March  2,  while  the  participant  contributions 
remained  commingled  with  the  employer's 
general  assets.  The  employer's  cost  of  funds 
(the  actual  profit  from  the  use  of  the 
participant  contributions)  cannot  readily  be 
determined;  therefore,  the  Restoration  of 
Profits  amount  is  calculated  using  the 
underpayment  rate  defined  in  Code  section 
6621(a)(2).  Assuming  the  section  6621  rate 
was  9%,  the  Restoration  of  Profits  amount  is 
$75  ($10,000  times  9%  per  annum  times  one- 
twelfth  of  a  year). 

In  this  example,  the  Lost  Earnings  amount 
($100)  is  greater  than  the  Restoration  of 
Profits  amount  ($75).  Since  the  Principal 
Amount  of  $10,000  was  paid  to  the  plan  on 
March  2,  the  total  correction  amount  to  be 
paid  to  the  plan  is  the  Lost  Earnings  of  $100. 

Assume  further,  in  this  example,  that 
although  the  Principal  Amount  of  $10,000 
was  paid  to  the  plan  on  March  2.  the  Lost 
Earnings  of  $100  were  not  paid  to  the  plan 
until  a  year  later.  Accordingly,  an  additional 
$12  ($100  times  12  percent— the  plans 
annual  yield),  must  be  paid  to  the  Plan  along 
with  the  $100  Lost  Earnings  amount. 


Example  2.  On  March  15,  a  plan's  trustees 
authorized  the  purchase  of  1,000  shares  of 
stock.  The  plan  paid  $75  per  share  when  the 
fair  market  value  was  $70  per  share.'*  The 
Principal  Amount  is  $5,000  (1.000  shares 
times  the  $5  per  share  overpayment).  The 
Loss  Date  is  March  15,  the  date  of  the 
overpayment.  The  Recovery  Date  will  be  the 
date  on  which  the  fiduciary  or  other  person 
repays  to  the  plan  the  correction  amount. 

Assume  that  the  plan  recoups  the  $5,000 
overpayment  a  year  after  the  original 
purchase.  During  this  year,  the  plan's  other 
investments  earned  9%,  including  all 
reinvestment  earnings.  The  Lost  Earnings 
amount  is  $450  ($5,000  times  9%  annual 
yield  times  one  year).  If  the  Restoration  of 
Profit  amount  is  less  than  $450,  the  total 
amount  to  be  paid  to  the  plan  is  $5,450  (the 
Principal  Amount  of  $5,000  plus  Lost 
Earnings  of  $450). 

Example  3.  Assume  the  same  facts  as  in 
Example  2.  except  that  the  proceeds  of  the 
sale  were  used  to  make  another  investment 
which  yielded  a  15%  annual  rate  of  return, 
the  Restoration  of  Profits  amount  is  $750 
($5,000  times  15%  per  annum  times  one 
year).  In  this  example,  the  Restoration  of 
Profits  amount  ($750)  is  greater  than  the  Lost 
Earnings  amount  ($450).  The  total  amount  to 
be  paid  to  the  plan  is  $5,750  (the  Principal 
Amount  of  $5,000  plus  Restoration  of  Profits 
of  $750). 

Example  4.  On  April  20.  a  plan  paid  $6,000 
in  legal  fees  for  legal  services  that  the  plan 
sponsor,  not  the  plan,  was  obligated  to  pay. 
The  Principal  Amount  is  $6,000.  The  Loss 
Date  is  April  20,  the  date  the  plan  improperly 
paid  the  plan  sponsor's  legal  expenses.  The 
Recovery  Date  will  be  the  date  on  which  the 
plan  sponsor  reimburses  the  plan  $6,000. 
Assume  that  the  plan  sponsor  reimburses  the 
plan  on  October  20,  six  months  after  the  Loss 
Date.  During  this  period,  the  plan's 
investments  earned  10%  per  annum, 
including  all  reinvestment  earnings.  The  Lost 
Earnings  amount  is  $300  ($6,000  times  10% 
annual  yield  multiplied  by  one-half). 

The  plan  sponsor  had  constructive  use  of 
$6,000  from  April  20  until  October  20.  The 
plan  sponsor's  cost  of  funds  (the  actual  profit 
from  the  use  of  the  money)  cannot  readily  be 
determined:  therefore,  the  Restoration  of 
Profits  amount  is  calculated  using  the 
underpayment  rate  defined  in  Code  section 
6621(a)(2).  Assuming  the  section  6621  rate 
was  8%  during  the  whole  period,  the 
Restoration  of  Profits  amount  is  $240  ($6,000 
times  8%  per  annum  multiplied  by  one-half). 

In  this  example,  the  Lost  Earnings  amount 
($300)  is  greater  than  the  Restoration  of 
Profits  amount  ($240).  The  total  amount  to  be 
paid  to  the  plan  is  $6,300  (the  Principal 
Amount  of  $6,000  plus  Lost  Earnings  of 
$300). 

(c)  Costs  of  Correction,  (l)  The 
fiduciary,  plan  sponsor  or  other  Plan 


s  See  29  CFR  2510.3-102. 


"If  a  plan's  fiduciaries  authorized  the  purchase  of 
a  speci^c  dollar  amount  of  stock  rather  than  the 
purchase  of  a  specific  number  of  shares,  and  the 
plan  acquired  fewer  shares  than  it  should  have  as 
a  result  of  paying  too  much  per  share,  the  amount 
lost  equals  the  number  of  additional  shares  that  the 
plan  should  have  acquired,  plus  any  appreciation, 
dividends,  or  stock  splits  associated  with  those 
additional  shares. 
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Administration  and  include  the  address 
and  phone  number  of  such  Regional 
Office.  Generally,  notice  must  be 
provided  no  later  than  the  date  required 
for  distribution  of  the  Summary  Annual 
Report.  Notice  may  be  accomplished  by 
posting,  regular  mail,  or  electronic  mail. 
The  notice  must  be  distributed  or  posted 
in  a  maimer  reasonably  calculated  to 
inform  participants  in  the  affected  plan 
of  the  applicant's  participation  in  the 
VFC  Program. 

(2)  Special  Notice  Requirements,  (i) 
Supplemental  distributions.  When  the 
correction  involves  a  supplemental 
distribution,  a  notice  explaining  the 
distribution  must  also  be  sent  to  each 
individual  entitled  to  the  supplemental 
distribution  at  the  same  time  as  the 
supplemental  distribution. 

(ii)  Adjustment  of  plan  account 
balances.  When  the  correction  involves 
an  adjustment  to  the  account  balance  of 
a  participant,  beneficiary  receiving 
benefits,  or  alternate  payee,  a  notice 
explaining  the  adjustment  must  be 
provided  at  the  same  time  that  the 
individual  is  furnished  with  the  benefit 
statement  that  includes  the  adjustment. 
This  provision  does  not  require  the 
creation  of  additional  benefit 
statements.  The  notice  is  provided 
whenever  the  benefit  statement  is 
ordinarily  provided. 

Section  6.  Application  Procedures 

(a)  In  general.  Each  applicatioa  must 
adhere  to  the  requirements  set  forth 
below.  Failure  to  do  so  may  render  the 
application  invalid. 

(b)  Preparer.  The  application  must  be 
prepared  by  a  Plan  Official  or  his  or  her 
authorized  representative  (e.g.,  attorney, 
accountant,  or  other  service  provider).  If 
a  representative  of  the  Plan  Official  is 
submitting  the  application,  the 
application  must  include  a  statement 
signed  by  the  Plan  Official  that  the 
representative  is  authorized  to  represent 
the  Plan  Official. 

(c)  Contact  person.  Each  application 
must  include  the  name,  address  and 
telephone  number  of  a  contact  person. 
The  contact  person  must  be  familiar 
with  the  contents  of  the  application,  and 
have  authority  to  respond  to  inquiries 
from  PWBA. 

(d)  Detailed  narrative.  The  applicant 
must  provide  to  PWBA  a  detailed 
narrative  describing  the  Breach  and  the 
corrective  action.  The  narrative  must 
include: 

(i)  a  list  of  all  persons  materially 
involved  in  the  Breach  and  its 
correction  {e.g.,  fiduciaries,  service 
providers,  borrowers); 

(ii)  the  EIN  number  and  address  of  the 
plan  sponsor  and  administrator; 


(iii)  the  date  the  plan's  most  recent 
Form  5500  was  filed; 

(iv)  an  explanation  of  the  Breach, 
including  the  date  it  occurred; 

(v)  an  explanation  of  how  the  Breach 
was  corrected,  by  whom  and  when;  and 
(vi)  specific  calculations  demonstrating 
how  Principal  Amount  and  Lost 
Earnings  or  Restoration  of  Profits  were 
computed  and  an  explanation  of  why 
payment  of  Lost  Earnings  or  Restoration 
of  Profits  was  chosen  to  correct  the 
Breach. 

(e)  Supporting  documentation.  The 
applicant  must  also  include: 

(i)  the  current  fidelity  bond  for  the 
plan; 

(ii)  a  copy  of  the  plan  document,  and 
any  other  pertinent  documents  (such  as 
the  adoption  agreement,  trust 
agreement,  or  insurance  contract)  with 
the  relevant  sections  identified; 

(iii)  documentation  that  supports  the 
narrative  description  of  the  transaction 
and  correction; 

(iv)  documentation  establishing  the 
Lost  Earnings  amount,  including 
documentation  of  the  return  on  the 
plan's  other  investments  during  the  time 
period  on  which  the  Lost  Earnings  is 
calculated  with  respect  to  the 
transaction  described  in  the  VFC 
Program  application; 

(v)  documentation  establishing  the 
amount  of  Restoration  of  Profits; 

(vi)  all  documents  described  in 
Section  7  with  respect  to  the  transaction 
involved; 

(vii)  proof  of  payment  of  Principal 
Amount  and  Lost  Earnings  or 
Restoration  of  Profits;  and 

(viii)  a  copy  of  the  sample  notification 
to  all  affected  participants. 

(5)  Examples  of  supporting 
documentation,  (i)  Examples  of 
documentation  supporting  the 
description  of  the  transaction  and 
correction  are  leases,  appraisals,  notes 
and  loan  documents,  service  provider 
contracts,  invoices,  settlement 
documents,  deeds,  perfected  security 
interests,  and  amended  annual  reports. 

(ii)  Examples  of  acceptable  proof  of 
payment  include  copies  of  canceled 
checks,  executed  wire  transfers,  a 
signed,  dated  receipt  from  the  recipient 
of  funds  transferred  to  the  plan  (such  as 
a  financial  institution),  and  bank 
statements  for  the  plan's  account. 

(g)  Penalty  of  Perjury  Statement.  Each 
application  must  alsb  include  a  Penalty 
of  Perjury  statement.  The  statement 
shall  be  signed  and  dated  by  a  plan 
fiduciary  with  knowledge  of  the 
transaction  that  is  the  subject  of  the 
application  and  the  authorized 
representative,  if  any.  The  statement 
must  accompany  the  application  and 
any  subsequent  additions  to  the 
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application.  The  statement  shall  read  as 
follows: 

I  certiiy  under  penalty  of  perjury  that 
I  have  reviewed  this  application  and  all 
supporting  documents  and  that  to  the 
best  of  my  belief  the  contents  are  true 
and  complete  and  comply  with  all  terms 
and  conditions  of  the  VFC  Program.  I 
further  certify  under  penalty  of  perjury 
that  at  the  date  of  this  certification 
neither  the  Department  nor  any  other 
Federal  agency  has  informed  me  of  an 
intention  to  investigate  or  examine  the 
plan  or  otherwise  made  inquiry  with 
respect  to  the  transaction  described  in 
this  application.  I  further  certify  under 
penalty  of  perjury  that  neither  I  nor  any 
person  acting  under  my  supervision  or 
control  with  respect  to  the  operation  of 
an  ERISA-covered  employee  benefit 
plan: 

(1)  is  the  subject  of  any  criminal 
investigation  or  prosecution  involving 
any  offense  against  the  United  States; '' 

(2)  has  been  convicted  of  a  criminal 
offense  involving  employee  benefit 
plans  at  any  time  or  any  other  offense 
involving  financial  misconduct  which 
was  punishable  by  imprisonment 
exceeding  one  year  for  which  sentence 
was  imposed  during  the  preceding 
thirteen  years  or  which  resulted  in 
actual  imprisonment  ending  within  the 
last  thirteen  years,  nor  has  such  person 
entered  into  a  consent  decree  with  the 
Department  or  been  found  by  a  court  of 
competent  jurisdiction  to  have  violated 
any  fiduciary  responsibility  provisions 
of  ERISA  during  such  period;  or 

(3)  has  sought  to  assist  or  conceal  the 
transaction  described  in  this  application 
by  means  of  bribery,  graft  payments  to 
persons  with  fiduciary  responsibility  for 
this  plan  or  with  the  knowing  assistance 
of  persons  engaged  in  ongoing  criminal 
activity. 

(h)  Checklist.  The  checklist  in 
Appendix  B  must  be  completed,  signed, 
and  submitted  with  the  application. 

(i)  Where  to  apply.  The  application 
shall  be  mailed  to  the  appropriate 
Regional  PWBA  office  listed  in 
Appendix  C. 

(j)  Record  keeping.  The  applicant 
must  maintain  copies  of  the  application 
and  any  subsequent  correspondence 
with  PWBA  for  the  period  required  by 
section  107  of  ERISA. 


'  For  purposes  of  this  paragraph,  an  "offense" 
includes  criminal  activity  for  which  the  Department 
of  Justice  may  seek  civil  injunctive  relief  under  the 
Racketeer  Influenced  and  Corrupt  Organizations 
statute  (18  U.S.C.  1964(b)).  A  "subject"  is  any 
individual  or  entity  whose  conduct  is  within  the 
scope  of  any  ongoing  inquiry  being  conducted  by 
a  Federal  investigator(s)  who  is  authorized  to 
investigate  criminal  offenses  against  the  United 
States. 


Section  7.  Description  of  Eligible 
Triinsactions  and  Corrections  Under 
the  VFC  Program 

PWBA  has  identified  certain  Breaches 
and  methods  of  correction  that  are 
suitable  for  the  VFC  Program.  Any  Plan 
Official  may  correct  a  Breach  listed  in 
this  Section  in  accordance  with  the 
applicable  correction  method.  The 
correction  methods  set  forth  are  strictly 
construed  and  are  the  only  acceptable 
correction  methods  under  the  VFC 
Program  for  the  transactions  described 
in  this  Section.  PWBA  will  not  accept 
applications  concerning  correction  of 
breaches  not  described  in  this  Section. 

A.  Contributions 

1.  Delinquent  Participant  Contributions 
to  Pension  Plans 

(a)  Description  of  Transaction.  An 
employer  receives  directly  from 
participants,  or  withholds  from 
employees'  paychecks,  certain  amoimts 
for  contribution  to  a  pension  plan. 
Instead  of  forwarding  the  contributions 
for  investment  in  accordance  with  the 
provisions  of  the  plan  and  within  the 
time  frames  described  in  the 
Department's  regulation  at  29  CFR 
2510.3-102,  the  employer  retains  the 
contributions  for  a  longer  period  of 
time. 

(b)  Correction  of  Transaction.  (1) 
Unpaid  contributions.  For  participant 
contributions  not  yet  paid  to  the  plan, 
pay  to  the  plan  the  Principal  Amoimt, 
plus  the  greater  of  (i)  Lost  Earnings  or 
(ii)  Restoration  of  Profits  resulting  from 
the  employer's  use  of  the  Principal 
Amount,  as  described  in  Section  5(b). 
The  Principal  Amount  is  the  amoimt  of 
the  impaid  participant  contributions. 
The  Loss  Date  for  each  participant 
contribution  is  the  earliest  date  on 
which  it  could  reasonably  have  been 
segregated  from  the  employer's  general 
assets.  In  no  event  shall  the  Loss  Date 
be  later  than  the  applicable  maximum 
time  period  described  in  the 
Department's  regulation  at  29  CFR 
2510.3-102. 

(2)  Late  contributions.  If  the 
participant  contributions  were  remitted 
to  the  plan  outside  the  time  period 
required  by  the  regulation,  the  only 
correction  required  is  to  pay  to  the  plan 
the  greater  of  (i)  Lost  Earnings  or  (ii) 
Restoration  of  Profits  resulting  from  the 
employer's  use  of  the  Principal  Amount, 
as  described  in  Section  5(b). 

(3)  Examples.  The  principles  of  this 
paragraph  (b)  are  illustrated  in  the 
following  examples: 

Example  I .  See  Example  1  under  Section 
5(b). 

Example  2.  Employer  X  is  a  large  national 
corporation  which  sponsors  a  section  401(k) 


plan.  X  is  able  to  segregate  participant 
contributions  no  later  than  10  business  days 
afler  the  end  of  the  month  in  which 
participant  contributions  were  withheld  from 
employees'  paychecks.  For  the  pay  period 
ending  )une  15,  participant  contributions 
totaling  $900,000  were  not  deposited  until 
August  14. 

The  Principal  Amount  is  $900,000.  The 
Loss  Date  is  July  14  (the  tenth  business  day 
in  July),  the  date  on  which  the  participant 
contributions  became  plan  assets  and  should 
have  been  deposited  in  the  plan's  trust 
account.  The  Recovery  Date  is  August  14,  the 
date  that  the  participant  contributions  were 
deposited  in  the  plan's  trust  account. 

"The  401  (k)  plan  offers  eight  investment 
alternatives  with  daily  asset  valuation.  From 
July  14  through  August  14,  most  of  the  plan 
participants  experienced  a  decline  in  their 
account  balances  due  to  a  decline  in  the 
stock  market;  however,  some  participants 
had  a  net  investment  gain.  The  Code  section 
6621(a)(2)  rate  during  this  period  was  8% 
and  was  greater  than  the  profit  to  the 
employer  from  the  use  of  the  funds  during 
the  pertinent  time  period. 

For  the  participants  whose  account 
balances  declined,  the  employer  pays  the 
Principal  Amount  plus  the  Restoration  of 
Profits  amount,  calculated  at  8%.  For  the 
other  participants,  the  employer  pays  the 
Principal  Amount  plus  the  higher  of  each 
participant's  actual  investment  earnings 
between  July  14  and  August  14  or  the 
Restoration  of  Profits  amount  calculated  at 
8%.  Since  the  Principal  Amount  of  $900,000 
has  already  been  paid  to  the  plan,  the 
correction  amount  to  be  paid  to  the  plan  is 
no  less  than  the  Restoration  of  Profits  of 
$6,000  ($900,000  times  8%  per  annum  times 
one-twelfth  of  a  year). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  for  participant  contributions 
received  from  participants,  a  copy  of  the 
accoimting  records  which  identify  the 
date  and  amount  of  each  contribution 
received; 

(2)  for  participant  contributions 
withheld  from  employees'  paychecks,  a 
copy  of  the  payroll  documents  showing 
the  date  and  amount  of  each 
withholding; 

(3)  a  statement  from  a  Plan  Official 
identifying  the  earliest  date  on  which 
the  participant  contributions  reasonably 
could  have  been  segregated  ftt)m  the 
employer's  general  assets,  along  with 
the  supporting  documentation  on  which 
the  Plan  Official  relied  in  reaching  this 
conclusion;  and 

(4)  a  sample  notice  to  participants, 
including  any  former  employee, 
beneficiary  receiving  benefits,  or 
alternate  payee  who  is  entitled  to  a 
supplemental  distribution. 
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B.  Loans 
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of  Transaction.  A  plan 
party  in  interest  at  an 
than  that  for  loans 
(for  example,  the 
,  amount  and  type  of 
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the  prohibited 
of  Title  I  of 


of  Transaction.  A  plan 
party  in  interest  with 
at  an  interest  rate 
the  loan  was  made, 
fair  market  interest 
similar  terms  (for 
anlount  of  loan,  amount 
security,  repayment 

d  uration  of  the  loan)  to  a 
similar  creditworthiness. 

exempt  from  the 
transaction  provisions  of 


of  Transaction.  Pay  off 
including  any 
pei^alties.  (1)  Pay  to  the 
Amount,  plus  the 
Lost  Earnings  as 
Settion  5(b),  or  (ii)  the 

Profits,  if  any,  as 
Seption  5(b). 

of  this  transaction, 
Ainount  is  equal  to  the 
interest  payments  that 
received  if  the  loan 
at  the  fair  market 
m  the  beginning  of  the 
Rjecovery  Date)  over 
actually  received 
erms  during  such 

oftheVFC 
r  market  interest  rate 
by  an  independent 


pur  joses  < 


(3)  Pay  any  supplemental 
distributions  that  are  due,  as  described 
in  Section  5(d). 

Example:  The  plan  made  to  a  party  in 
interest  a  $150,000  mortgage  loan,  secured  by 
a  first  Deed  of  Trust,  at  a  fixed  interest  rate 
of  4%  per  annum.  The  loan  was  to  be  fully 
amortized  over  30  years.  The  fair  market 
interest  rate  for  comparable  loans,  at  the  time 
this  loan  was  made,  was  7%  per  annum.  The 
party  in  interest  or  Plan  Official  must  repay 
the  loan  in  full  plus  any  applicable 
prepayment  penalties.  The  party  in  interest 
or  Plan  Official  also  must  pay  the  difference 
between  what  the  plan  would  have  received 
through  the  Recovery  Date  had  the  loan  been 
made  at  7%  and  what,  in  fact,  the  plan  did 
receive  from  the  commencement  of  the  loan 
to  the  Recovery  Date,  plus  lost  earnings  on 
that  amount  as  described  in  Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  a  narrative  describing  the  process 
used  to  determine  the  fair  market 
interest  rate  at  the  time  the  loan  was 
made; 

(2)  a  copy  of  the  independent 
commerciaJ  lender's  fair  market  interest 
rate  determination(s); 

(3)  a  copy  of  the  independent 
fiduciary's  dated,  written  approval  of 
the  fair  market  interest  rate 
determination(s);  and 

(4)  a  sample  notice  to  participants, 
including  any  former  employee, 
beneficiary  receiving  benefits,  or 
alternate  payee  who  is  entitled  to  a 
supplemental  distribution. 

3.  Loan  at  Below-Market  Interest  Rate  to 
a  Person  Who  is  Not  a  Party  in  Interest 
with  Respect  to  the  Plan 

(a)  Description  of  Transaction.  A  plan 
made  a  loan  to  a  person  who  is  not  a 
party  in  interest  with  respect  to  the  plan 
at  an  interest  rate  which,  at  the  time  the 
loan  was  made,  was  less  than  the  fair 
market  interest  rate  for  loans  with 
similar  terms  (for  example,  the  amount 
of  loan,  amount  and  type  of  security, 
repayment  schedule,  and  duration  of  the 
loan)  to  a  borrower  of  similar 
creditworthiness . 

(b)  Correction  of  Tmnsaction.  (1)  Pay 
to  the  plan  the  Principal  Amount,  plus 
Lost  Earnings  through  the  Recovery 
Date,  as  described  in  Section  5(b). 

(2)  Each  loan  payment  has  a  Principal 
Amount  equal  to  the  excess  of  (a) 
interest  payments  that  would  have  been 
received  until  the  Recovery  Date  if  the 
loan  had  been  made  at  the  fair  market 
interest  rate  over  (b)  the  interest  actually 
received  under  the  loan  terms.  The  fair 
market  interest  rate  must  be  determined 
by  an  independent  commercial  lender. 

(3)  From  the  inception  of  the  loan  to 
the  Recovery  Date,  the  amount  to  be 
paid  to  the  plan  is  the  Lost  Earnings  on 


the  series  of  Principal  Amounts, 
calculated  in  accordance  with  Section 
5(b). 

(4)  From  the  Recovery  Date  to  the 
maturity  date  of  the  loan,  the  amount  to 
be  paid  to  the  plan  is  the  present  value 
of  the  remaining  Principal  Amounts,  as 
determined  by  an  independent 
commercial  lender.  Instead  of 
calculating  the  present  value,  it  is 
acceptable  for  administrative 
convenience  to  pay  the  sum  of  the 
remaining  Principal  Amounts. 

(5)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example:  The  plan  made  a  $150,000 
mortgage  loan,  secured  by  a  first  Deed  of 
Trust,  at  a  fixed  interest  rate  of  4%  per 
annum.  The  loan  was  to  be  fully  amortized 
over  30  years.  The  fair  market  interest  rate  for 
comparable  loans,  at  the  time  this  loan  was 
made,  was  7%  per  aimum.  The  borrower  or 
the  Plan  Official  must  pay  the  excess  of  what 
the  Plan  would  have  received  through  the 
Recovery  Date  had  the  loan  been  made  at  7% 
over  what,  in  fact,  the  plan  did  receive  from 
the  commencement  of  the  loan  to  the 
Recovery  Date,  plus  Lost  Earnings  on  that 
amount  as  calculated  in  Section  5(b).  The 
Plan  Official  must  also  pay  on  the  Recovery 
Date  the  difference  in  the  value  of  the 
remaining  payments  on  the  loan  between  the 
7%  and  the  4%  for  the  duration  of  the  time 
the  plan  is  owed  repayments  on  the  loan. 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  a  narrative  describing  the  process 
used  to  determine  the  fair  market 
interest  rate  at  the  time  the  loan  was 
made; 

(2)  a  copy  of  the  independent 
commercial  lender's  fair  market  interest 
rate  determination(s);  and 

(3)  a  copy  of  the  supplemental 
distribution  notice,  if  applicable. 

4.  Loan  at  Below-Market  Interest  Rate 
Solely  Due  to  a  Delay  in  Perfecting  the 
Plan's  Security  Interest 

(a)  Description  of  Transaction.  For 
piu-poses  of  the  VFC  Program,  if  a  plan 
made  a  purportedly  secured  loan  to  a 
person  who  is  not  a  party  in  interest 
with  respect  to  the  plan,  but  there  was 
a  delay  in  recording  or  otherwise 
perfecting  the  plan's  interest  in  the  loan 
collateral,  the  loan  will  be  treated  as  an 
unsecured  loan  until  the  plan's  security 
interest  was  perfected. 

(b)  Correction  of  Transaction.  (1)  Pay 
to  the  plan  the  Principal  Amount,  plus 
Lost  Earnings  as  described  in  Section 
5(b),  through  the  date  the  loan  is  fully 
secured. 

(2)  The  Principal  Amount  is  equal  to 
the  difference  between  (a)  interest 
payments  actually  received  under  the 
loan  terms  and  (b)  the  interest  payments 
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that  would  have  been  received  if  the 
loan  had  been  made  at  the  fair  market 
interest  rate  for  an  unsecured  loan.  The 
fair  market  interest  rate  must  be 
determined  by  an  independent 
commercieJ  lender. 

(3)  In  addition,  if  the  delay  in 
perfecting  the  loan's  security  caused  a 
permanent  change  in  the  risk 
characteristics  of  the  loan,  the  fair 
market  interest  rate  for  the  remaining 
term  of  the  loan  must  be  determined  by 
an  independent  commercial  lender.  In 
that  case,  the  correction  amount 
includes  an  additional  payment  to  the 
plan.  The  amount  to  be  paid  to  the  plan 
is  the  present  value  of  the  remaining 
Principal  Amounts  from  the  date  the 
loan  is  fully  secured  to  the  matiu-ity  date 
of  the  loan.  Instead  of  calculating  the 
present  value,  it  is  acceptable  for 
administrative  convenience  to  pay  the 
sum  of  the  remaining  Principal 
Amounts. 

(4)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
examples: 

Example  1 ;  The  plan  made  a  mortgage 
loan,  which  was  supposed  to  be  secured  by 
a  Deed  of  Trust.  The  plan's  Deed  was  not 
recorded  for  six  months,  but,  when  it  was 
recorded,  the  Deed  was  in  first  position.  The 
interest  rate  on  the  loan  was  the  fair  market 
interest  rate  for  a  mortgage  loan  secured  by 
a  first-position  Deed  of  Trust.  The  loan  is 
treated  as  an  unsecured,  below-market  loan 
for  the  six  months  prior  to  the  recording  of 
the  Deed  of  Trust. 

Example  2:  Assume  the  same  facts  as  in 
Example  1,  except  that,  as  a  result  of  the 
delay  in  recording  the  Deed,  the  plan  ended 
up  in  second  position  behind  another  lender. 
The  risk  to  the  plan  is  higher  and  the  interest 
rate  on  the  note  is  no  longer  commensurate 
with  that  risk.  The  loan  is  treated  as  a  below- 
market  loan  (based  on  the  lack  of  security)  for 
the  six  months  prior  to  the  recording  of  the 
Deed  of  Trust  and  as  a  below-market  loan 
(based  on  secondary  status  security)  from  the 
time  the  Deed  is  recorded  until  the  end  of  the 
loan. 

(c)  Documentation.  In  addition  to  the 
docimientation  required  by  Section  6, 
submit  the  following  docvmients: 

(1)  a  narrative  describing  the  process 
used  to  determine  the  fair  market 
interest  rate  for  the  period  that  the  loan 
was  unsecured  and,  if  applicable,  for  the 
remaining  term  of  the  loan; 

(2)  a  copy  of  the  independent 
commercial  lender's  fair  market  interest 
rate  determination(s);  and 

(3)  a  copy  of  the  supplemental 
distribution  notice,  if  applicable. 


C.  Purchases,  Sales  and  Exchanges 

1 .  Purchase  of  an  Asset  (Including  Real 
Property)  by  a  Plan  From  a  Party  in 
Interest 

(a)  Description  of  Transaction.  A  plan 
purchased  an  asset  with  cash  from  a 
party  in  interest  with  respect  to  the 
plan,  and  under  the  circumstances,  no 
prohibited  transaction  exemption 
applies. 

(b)  Correction  of  Transaction.  (1)  The 
transaction  must  be  corrected  by  the 
sale  of  the  property  back  to  the  party  in 
interest  who  ohginedly  sold  the  asset  to 
the  plan  or  to  a  person  who  is  not  a 
party  in  interest.  Whether  the  asset  is 
sold  to  a  person  who  is  not  a  party  in 
interest  with  respect  to  the  plan  or  is 
sold  back  to  the  original  seller,  the  plan 
must  receive  the  higher  of  (i)  the  fair 
market  value  (FMV)  of  the  asset  at  the 
time  of  resale,  without  a  reduction  for 
the  costs  of  sale;  or  (ii)  the  Principal 
Amount,  plus  the  greater  of  (A)  Lost 
Earnings  on  the  Principal  Amount  as 
described  in  Section  5(b),  or  (B)  the 
Restoration  of  Profits,  if  any,  as 
described  in  Section  5(b). 

(2)  For  this  transaction,  the  Principal 
Amount  is  the  plan's  original  purchase 
price. 

(3)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example:  A  plan  purchased  from  the  plan 
sponsor  a  parcel  of  real  property.  The  plan 
does  not  lease  the  property  to  any  person. 
Instead,  the  plan  uses  the  property  as  an 
office.  The  Plan  Official  obtains  from  a 
qualified,  independent  appraiser  an  appraisal 
of  the  property  reflecting  the  FMV  of  the 
property  at  the  time  of  purchase.  The 
appraiser  values  the  property  at  $100,000, 
although  the  plan  paid  the  plan  sponsor 
$120,000  for  the  property.  As  of  the  Recovery 
Date  the  property  is  valued  at  $110,000.  To 
correct  the  transaction,  the  plan  sponsor 
repurchases  the  property  for  $120,000  with 
no  reduction  for  the  costs  of  sale  and 
reimburses  the  plan  for  the  initial  costs  of 
sale.  The  plan  sponsor  also  must  pay  the  plan 
the  greater  of  the  plan's  Lost  Earnings  and  the 
price  the  plan  paid  the  plan  sponsor  or  the 
sponsor's  profits  on  this  amount.  This 
example  assumes  that  the  plan  sponsor  did 
not  make  a  profit  on  the  $120,000  proceeds 
from  the  original  sale  of  the  property  to  the 
plan. 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  documentation  of  the  plan's 
purchase  of  the  real  property,  including 
the  date  of  the  purchase,  the  plan's 
purchase  price,  and  the  identity  of  the 
seller; 

(2)  a  narrative  describing  the 
relationship  between  the  original  seller 
of  the  asset  and  the  plan;  and 


(3)  the  qualified,  independent 
appraiser's  report  addressing  the  FMV 
of  the  asset  purchased  by  the  plan,  both 
at  the  time  of  the  original  purchase  and 
at  the  recovery  date. 

2.  Sale  of  an  Asset  (Including  Real 
Property)  by  a  Plan  to  a  Party  in  Interest 

(a)  Description  of  Transaction.  A  plan 
sold  an  asset  for  cash  to  a  party  in 
interest  with  respect  to  the  plan,  in  a 
transaction  that  is  not  exempt  from  the 
prohibited  transaction  provisions  of 
Title  I  of  ERISA. 

(b)  Correction  of  Transaction.  (1)  The 
plan  must  receive  the  Principal  Amount 
plus  the  greater  of  (i)  Lost  Earnings  as 
described  in  Section  5(b),  or  (ii)  the 
Restoration  of  Profits,  if  any,  as 
described  in  Section  5(b).  As  an 
alternative  to  repayment  of  the  Principal 
Amount,  if  it  is  determined  that  the  plan 
will  realize  a  greater  benefit  by 
repiuchasing  the  property,  the  plan  may 
repiu^hase  the  asset  from  the  party  in 
interest  *  at  the  lower  of  the  price  for 
which  it  sold  the  property  or  the  FMV 
of  the  property  as  of  the  Recovery  Date 
plus  restoration  of  the  party  in  interest's 
net  profits  from  owning  the  property,  to 
the  extent  they  exceed  the  plan's 
investment  return  from  the  proceeds  of 
the  sale.  The  determination  as  to  which 
correction  alternative  the  plan  chooses 
must  be  made  by  an  independent 
fiduciary. 

(2)  For  this  transaction,  the  Principal 
Amoimt  is  the  amount  by  which  the 
FMV  of  the  asset  (at  the  time  of  the 
original  sale)  exceeds  the  sale  price. 

(3)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example:  A  plan  sold  a  parcel  of 
unimproved  real  property  to  the  plan 
sponsor.  The  sponsor  did  not  make  any  profit 
on  the  use  of  the  property.  The  Plan  Official 
obtains  from  a  qualified,  independent 
appraiser  an  appraisal  of  the  property 
reflecting  the  FMV  of  the  property  as  of  the 
date  of  sale.  The  appraiser  valued  the 
property  at  $130,000,  although  the  plan  sold 
the  property  to  the  plan  sponsor  for 
$120,000.  However,  the  plan  fiduciaries  have 
reason  to  believe  that  the  property  will 
substantially  increase  in  the  near  future 
based  on  the  anticipated  building  of  a 
shopping  mall  adjacent  to  the  property  in 
question  and.  as  of  the  Recovery  Date,  the 
appraiser  values  the  property  at  $140,000.  An 
independent  fiduciary  determines  that  the 
property  is  a  prudent  investment  for  the  plan, 
and  will  not  result  in  any  liquidity  or 
diversification  problems.  The  plan  corrects 
by  repurchasing  the  property  at  the  original 


"The  repurchase  of  the  same  property  from  the 
part>'  in  interest  to  whom  the  asset  was  sold  is  a 
reversal  of  the  original  prohibited  transaction.  The 
sale  is  not  a  new  prohibited  transaction  and 
therefore  does  not  require  an  exemption. 
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»arty  in  interest  assuming 
of  the  sale 
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, independent 
addressing  the  FMV 
the  time  of  the  sale 
as  of  the  Recovery 


sale  price,  with  the 
the  costs  of  the  reve  sal 
transaction. 

(c)  Documentat  on.  In  addition  to  the 
documentation  re  }uired  by  Section  6, 
submit  the  follow  ng  documents: 

(1)  documentati  on  of  the  plan's  sale  of 
the  asset,  includiiig  the  date  of  the  sale, 
the  sales  price,  and  the  identity  of  the 
original  purchase  ; 

(2)  a  narrative  c  escribing  the 
relationship  of  thi  i  piuchaser  to  the  asset 
and  the  relationship  of  the  purchaser  to 
the  plan; 

(3)  the  qualifiet , 
appraiser's  report 
of  the  property  at 
from  the  plan  anc 
Date;  and 

(4)  the  indepen  lent  fiduciary's  report 
that  the  property  s  a  prudent 
investment  for  th(  i  plan. 

3.  Sale  and  Lease)  tack  of  Real  Property 
to  Employer 

(a)  Description  yf  Transaction.  The 
plan  sponsor  sole  a  parcel  of  real 
property  to  the  plan,  which  then  was 
leased  back  to  the  sponsor,  in  a 
transaction  that  ii  not  otherwise 
exempt. 

(b)  Correction  c  f  Transaction.  (1)  The 
transaction  must  ye  corrected  by  the 
sale  of  the  parcel  of  real  property  back 
to  the  plan  spons  )r  or  to  a  person  who 
is  not  a  party  in  i:  iterest  with  respect  to 
the  plan.^  The  pli  in  must  receive  the 
higher  of  (i)  FMV  of  the  asset  at  the  time 
of  resale,  without  a  reduction  for  the 
costs  of  sale;  or  (i  i)  the  Principal 
Amount,  plus  the  greater  of  (A)  Lost 
Earnings  on  the  F  rincipal  Amoimt  as 
described  in  Sect  on  5(b).  or  (B)  the 
Restoration  of  Prdfits,  if  any,  as 
described  in  Section  5(b). 

(2)  If  the  plan  \  as  not  been  receiving 
rent  at  FMV.  as  determined  by  a 
qualified,  indepe[ident  appraisal,  the 
sale  price  of  the  i  eal  property  should 
not  be  based  on  t  le  historic  below- 
market  rent  that  <  vas  paid  to  the  plan. 

(3)  In  addition  ito  the  correction 
amount  in  subparagraph  (1).  if  the  plan 
was  not  receivi»i ;  rent  at  FMV.  as 
determined  by  a  qualified,  independent 
appraiser,  the  Pri  ncipal  Amount  also 
includes  the  diff(  irence  between  the  rent 
actually  paid  ant  the  rent  that  should 
have  been  paid  a ;  FMV.  The  plan 
sponsor  must  pa;  i  to  the  plan  this 
additional  Principal  Amount,  plus  the 
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greater  of  (i)  Lost  Earnings  or  (ii) 
Restoration  of  Profits  resulting  fi-om  the 
plan  sponsor's  use  of  the  Principal 
Amount,  as  described  in  Section  5(b). 
(4)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example:  The  plan  purchased  at  FMV  from 
the  plan  sponsor  an  office  building  that 
served  as  the  sponsor's  primary  business  site. 
Simultaneously,  the  plan  sponsor  leased  the 
building  from  the  plan  at  l)elow  the  market 
rental  rate.  The  Plan  Official  obtains  from  a 
qualified,  independent  appraiser  an  appraisal 
of  the  property  reflecting  the  FMV  of  the 
property  and  rent.  To  correct  the  transaction, 
the  plan  sponsor  purchases  the  property  from 
the  plan  at  the  higher  of  the  appraised  value 
at  the  time  of  the  resale  or  the  original  sales 
price  and  also  pays  the  Lost  Earnings. 
Because  the  rent  paid  to  the  plan  was  below 
the  market  rate,  the  sponsor  must  also  make 
up  the  difference  between  the  rent  paid 
under  the  terms  of  the  lease  and  the  amount 
that  should  have  been  paid,  plus  Lost 
Earnings  on  this  amount,  as  described  in 
Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6. 
submit  the  following  documents: 

(1)  documentation  of  the  plan's 
purchase  of  the  real  property,  including 
the  date  of  the  purchase,  the  plan's 
purchase  price,  and  the  identity  of  the 
(Miginal  seller; 

(2)  documentation  of  the  plan's  sale  of 
the  asset,  including  the  date  of  sale,  the 
sales  price,  and  the  identity  of  the 
purchaser; 

(3)  a  narrative  describing  the 
relationship  of  the  original  seller  to  the 
plan  and  the  relationship  of  the 
purchaser  to  the  plan; 

(4)  a  copy  of  the  lease; 

(5)  documentation  of  the  date  and 
amount  of  each  lease  payment  received 
by  the  plan;  and 

(6)  the  qualified,  independent 
appraiser's  report  addressing  both  the 
FMV  of  the  property  at  the  time  of  the 
original  sale  and  at  the  Recovery  Date, 
and  the  FMV  of  the  lease  payments. 

4.  Purchase  of  an  Asset  (Including  Real 
Property)  By  a  Plan  From  a  Person  Who 
Is  Not  a  Party  in  Interest  With  Respect 
to  the  Plan  at  a  Price  Other  Than  Fair 
Market  Value 

(a)  Description  of  Transaction.  A  plan 
acquired  an  asset  from  a  person  who  is 
not  a  party  in  interest  with  respect  to 
the  plan,  without  determining  the 
asset's  FMV.  As  a  result,  the  plan  paid 
more  than  it  should  have  for  the  asset. 

(b)  Correction  of  Transaction.  The 
Principal  Amount  is  the  difference 
between  the  actual  purchase  price  and 
the  asset's  FMV  at  the  time  of  purchase. 
The  plan  must  receive  the  Principal 
Amount  plus  the  Lost  Earnings,  as 
described  in  Section  5(b). 


(1)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example:  A  plan  bought  unimproved  land 
without  obtaining  a  qualified,  independent 
appraisal.  Upon  discovering  that  the 
purchase  price  was  $10,000  more  than  the 
appraised  FMV,  the  Plan  Official  pays  the 
plan  the  Principal  Amount  of  $10,000.  plus 
Lost  Earnings  as  described  in  Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  Documentation  of  the  plan's 
original  purchase  of  the  asset,  including 
the  date  of  the  purchase,  the  piuchase 
price,  and  the  identity  of  the  seller; 

(2)  A  narrative  describing  the 
relationship  of  the  seller  to  the  plan; 
and 

(3)  A  copy  of  the  qualified, 
independent  appraiser's  report 
addressing  the  FMV  at  the  time  of  the 
plan's  purchase. 

5.  Sale  of  an  Asset  (Including  Real 
Property)  By  a  Plan  to  a  Person  who  is 
not  a  Party  in  IntCTest  with  Respect  to 
the  Plan  at  a  Price  Less  Than  Fair 
Market  Value 

(a)  Description  of  Transaction.  A  plan 
sold  an  asset  to  a  person  who  is  not  a 
party  in  interest  with  respect  to  the 
plan,  without  determining  the  asset's 
FMV.  As  a  result,  the  plan  received  less 
than  it  should  have  from  the  sale. 

(b)  Correction  of  Transaction.  Tlie 
Principal  Amount  is  the  amount  by 
which  the  FMV  of  the  asset  as  of  the 
Recovery  Date  exceeds  the  price  at 
which  the  plan  sold  the  property.  The 
plan  must  receive  the  Principal  Amount 
plus  Lost  Earnings  as  described  in 
Section  5(b). 

(1)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example:  A  plan  sold  unimproved  land 
without  taking  steps  to  ensure  that  the  plan 
received  FMV.  Upon  discovering  that  the  sale 
price  was  $10,000  less  than  the  FMV,  the 
Plan  Official  pays  the  plan  the  Principal 
Amount  of  $10,000  plus  Lost  Earnings  as 
described  in  Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  Documentation  of  the  plan's 
original  sale  of  the  asset,  including  the 
date  of  the  sale,  the  sale  price,  and  the 
identity  of  the  buyCT; 

(2)  A  narrative  describing  the 
relationship  of  the  buyer  to  the  plan; 
and 

(3)  A  copy  of  the  qualified, 
independent  appraiser's  report 
addressing  the  FMV  at  the  time  of  the 
plan's  sale. 
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D.  Benefits 

1.  Payment  of  Benefits  Without  Properly 
Valuing  Plan  Assets  on  Which  Payment 
is  Based 

(a)  Description  of  Transaction.  A 
defined  contribution  pension  plan  pays 
benefits  based  on  the  value  of  the  plan's 
assets.  If  one  or  more  of  the  plcin's  assets 
are  not  valued  at  current  value,  the 
benefit  payments  are  not  correct.  If  the 
plan's  assets  are  overvalued,  the  current 
benefit  payments  will  be  too  high.  If  the 
plan's  assets  are  undervalued,  the 
current  benefit  payments  will  be  too 
low. 

(b)  Correction  of  Transaction.  (1) 
Establish  the  correct  value  of  the 
improperly  valued  asset  for  each  plan 
year,  starting  with  the  first  plan  year  in 
which  the  asset  was  improperly  valued. 
Restore  to  the  plan  for  distribution  to 
the  affected  plan  participants,  or  restore 
directly  to  the  plan  participants,  the 
amount  by  which  all  affected 
participants  were  underpaid 
distributions  to  which  they  were 
entitled  under  the  terms  of  the  plan, 
plus  the  higher  of  Lost  Earnings  or  the 
underpayment  rate  defined  in  section 
6621(a)(2)  of  the  Code  on  the  underpaid 
distributions.  File  amended  Annual 
Report  Forms  5500,  as  detailed  below. 

(2)  To  correct  the  valuation  defect,  a 
Plan  Official  must  determine  the  FMV 
of  the  improperly  valued  asset  per 
Section  5(a),  for  each  year  in  which  the 
asset  was  valued  improperly. 

(3)  Once  the  FMV  has  been 
determined,  the  participant  account 
balances  for  each  year  must  be  adjusted 
accordingly. 

(4)  The  annual  report  Forms  5500 
must  be  amended  and  refiled  for  (i)  the 
last  three  plan  years  or  (ii)  all  plan  years 
in  which  the  value  of  the  asset  was 
reported  improperly,  whichever  is  less. 

(5)  The  Plan  Official  or  plan 
administrator  must  determine  who 
received  distributions  from  the  plan 
during  the  time  the  asset  was  valued 
improperly.  For  distributions  that  were 
too  low,  the  amount  of  the 
underpayment  is  treated  as  a  Principal 
Amount  for  each  individual  who 
received  a  distribution.  The  Principal 
Amount  and  Lost  Earnings  must  be  paid 
to  the  affected  individuals.  For 
distributions  that  were  too  high,  the 
total  of  the  overpayments  constitutes  the 
Principal  Amount  for  the  plan.  The 
Principal  Amount  plus  the  Lost 
Earnings,  as  described  in  Section  5(b), 
must  be  restored  to  the  plan  or  to  the 
participants. 

(6)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
examples: 


Example  1.  On  December  31,  1995.  a  profit 
sharing  plan  purchased  a  20-acre  parcel  of 
real  property  for  $500,000.  which 
represented  a  portion  of  the  plan's  assets. 
The  plan  has  carried  the  property  on  its 
books  at  cost,  rather  than  at  FMV.  One 
participant  left  the  company  on  January  1, 
1997,  and  received  a  distribution,  which 
included  her  portion  of  the  value  of  the 
property.  The  separated  participant's  account 
balance  represented  2%  of  the  plans  assets. 
As  part  of  correction  for  the  VFC  Program,  a 
qualified,  independent  appraiser  has 
determined  the  FMV  of  the  property  for  1996, 
1997.  and  1998.  The  FMV  as  of  December  31. 

1996.  was  .$400,000.  Therefore,  this 
participant  was  overpaid  by  $2,000 
(($500,000-$400,000)  times  2%).  The  Plan 
Officials  corrected  the  transaction  by  paying 
to  the  plan  $2,500,  consisting  of  $2,000 
Principal  Amount  and  $500  Lost  Earnings. 
The  Lost  Earnings  were  based  on  a  return  of 
25%,  which  represents  the  total  return  on  the 
plan's  investments  from  the  date  of  the 
distribution  to  the  participant  until  the  date 
of  correction. 

The  plan  administrator  also  filed  an 
amended  Form  5500  for  plan  years  1996  and 

1997,  to  reflect  the  proper  values.  The  plan 
administrator  will  include  the  correct  asset 
valuation  in  the  1998  Form  5500  when  that 
form  is  filed. 

Example  2.  Assume  the  same  facts  as  in 
Example  1,  except  that  the  property  had 
appreciated  in  value  to  $600,000  as  of 
December  31,  1996.  The  separated 
participant  would  have  been  underpaid  by 
$2,000.  The  correction  consists  of  locating 
the  participant  and  distributing  $2,500  to  her 
($2,000  Principal  Amount  and  $500  Lost 
Earnings),  as  well  as  filing  the  amended 
Forms  5500  C/R. 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6, 
submit  the  following  documents: 

(1)  A  copy  of  the  qualified, 
independent  appraiser's  report  for  each 
plan  year  in  which  the  asset  was 
revalued; 

(2)  A  written  statement  confirming  the 
date  that  amended  Annual  Report 
Forms  5500  with  correct  valuation  data 
were  filed; 

(3)  If  losses  are  restored  to  the  plan, 
proof  of  payment  to  the  plan  and  copies 
of  the  adjusted  participant  account 
balances; 

(4)  if  supplemental  distributions  are 
made,  proof  of  payment  to  the 
individuals  entided  to  receive  the 
supplemental  distributions;  and 

(5)  a  sample  notice  to  participants. 

E.  Plan  Expenses 

1.  Duplicative,  Excessive,  or 
Unnecessary  Compensation  Paid  by  a 
Plan 

(a)  Description  of  Transaction.  A  plan 
paid  excessive  compensation,  including 
commissions  or  fees,  to  a  service 
provider  (such  as  an  attorney, 
accountant,  actuary,  financial  advisor,  , 


or  insurance  agent);  a  plan  paid  two  or 
more  persons  to  provide  the  same 
services  to  the  plan;  or  a  plan  paid  .a 
service  provider  for  services  that  were 
not  necessary  for  the  operation  of  the 
plan. 

(b)  Correction  of  Transaction.  (1) 
Restore  to  the  plan  the  Principal 
Amount,  plus  the  greater  of  (i)  Lost 
Earnings  or  (ii)  Restoration  of  Profits 
resulting  from  the  use  of  the  Principal 
Amount,  as  described  in  Section  5(b). 

(2)  The  Principal  Amount  is  the 
difference  between  (a)  the  amount 
actually  paid  by  the  plan  to  the  service 
provider  during  the  six  years  prior  to 
the  discontinuation  of  the  payment  of 
the  excessive,  duplicative,  or 
unnecessary  compensation  and  (b)  the 
reasonable  market  value  of  the  non- 
duplicative  services. 

(3)  The  principles  of  this  paragraph 
(b)  are  illustrated  in  the  following 
example: 

Example.  Excessive  compensation.  A  plan 
hired  an  investment  advisor  who  advised  the 
plan's  trustees  about  how  to  invest  the  plan's 
entire  portfolio.  In  accordance  with  the  plan 
document,  the  trustees  instructed  the  advisor 
to  limit  the  plan's  investments  to  equities 
and  bonds.  In  exchange  for  his  services,  the 
plan  paid  the  investment  advisor  3%  of  the 
value  of  the  portfolio's  assets.  If  the  trustees 
had  inquired  they  would  have  learned  that 
comparable  investment  advisors  charged  1% 
of  the  value  of  the  assets  for  the  type  of 
portfolio  that  the  plan  maintained.  To  correct 
the  transaction,  the  plan  must  be  paid  the 
Principal  Amount  of  2%  of  the  value  of  the 
plan's  assets,  plus  Lost  Earnings,  as  described 
in  Section  5(b). 

(c)  Documentation.  In  addition  to  the 
documentation  required  by  Section  6. 
submit  the  following  documents: 

(1)  a  written  estimate  of  the 
reasonable  market  value  of  the  services; 

(2)  the  estimator's  qualifications;  and 

(3)  the  cost  of  the  services  at  issue 
during  the  period  that  such  services 
were  provided  to  the  plan. 

2.  Payment  of  Dual  Compensation  to  a 
Plan  Fiduciary 

(a)  Description  of  Transaction.  A  plan 
pays  a  fiduciary  for  services  rendered  to 
the  plan  when  the  fiduciary  already 
receives  full-time  pay  from  an  employer 
or  an  association  of  employers,  whose 
employees  are  participants  in  the  plan, 
or  from  an  employee  organization 
whose  members  are  participants  in  the 
plan.  The  plan's  payments  to  the  plan 
fiduciary  are  not  mere  reimbursements 
of  expenses  properly  and  actually 
incurred  by  the  fiduciary. 

(b)  Correction  of  Transaction.  (1) 
Restore  to  the  plan  the  Principal 
Amount,  plus  the  greater  of  (i)  Lost 
Earnings  or  (ii)  Restoration  of  Profits 
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on,  DC  this  9th  day  of 
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rgtc 


'or  Pension  and 
Aiiministration,  Department 


Signed  at  Washi 
March,  2000. 
Leslie  Kramerich, 

Acting  Assistant  Secretary  fc 
Welfare  Benefits 
of  Labor. 

Appendix  A— Sample  VFC  Program  No 
Action  Letter 

Applicant  (Plan  (t)fficial) 

Address 

Dear  Applicant  ( 

Re:  VFC  Program 

xxxxxx 

The  DepartmeAt 
and  Welfare  Benefits 
(PWBA),  has  res 
administration 
I  of  the  Employe^  f 
Security  Act  of 
(ERISA).  PWBA 
Voluntary  Fiduc 
to  encourage  the 
of  fiduciary  respbnsib 


'Ian  Official): 
Application  No.  xx- 

of  Labor,  Pension 
Administration 
lonsibility  for 

enforcement  of  Title 
Retirement  Income 

as  amended 
las  established  a 
ary  Correction  Program 
correction  of  breaches 
ilitv  and  the 


a  id 


1974, 


restoration  of  losses  to  the  plan 
participants  and  beneficiaries. 

In  accordance  with  the  requirements 
of  the  VFC  Program,  you  have  identified 
the  following  transactions  as  breaches, 
or  potential  breaches,  of  Part  4  of  Title 
I  of  ERISA,  and  you  have  submitted 
documentation  to  PWBA  that 
demonstrates  that  you  have  taken  the 
corrective  action  indicated. 

[Briefly  recap  the  violation  and 
correction.  Example:  Failure  to  deposit 
participant  contributions  to  the  XYZ 
Corp.  401(k)  plan  within  the  time 
frames  required  by  ERISA,  from  date  to 
date.  All  participant  contributions  were 
deposited  by  date  and  lost  earnings  on 
the  delinquent  contributions  were 
deposited  and  allocated  to  participants' 
plan  accounts  on  date.] 

Because  you  have  taken  the  above- 
described  corrective  action,  which  is 
consistent  with  the  requirements  of  the 
VFC  Program,  PWBA  will  take  no  civil 
enforcement  action  against  you  with 
respect  to  this  breach.  Specifically, 
PWBA  will  not  recommend  that  the 
Solicitor  of  Labor  initiate  legal  action 
against  you,  and  PWBA  will  not  impose 
the  penalty  in  section  502(1)  of  ERISA 
on  the  amount  you  have  repaid  to  the 
plan. 

PWBA's  decision  to  take  no  further 
action  is  conditioned  on  the 
completeness  and  accuracy  of  the 
representations  made  in  your 
application.  You  should  note  that  this 
decision  will  not  preclude  PWBA  from 
conducting  an  investigation  of  any 
potential  violations  of  criminal  law  in 
connection  with  the  transaction 
identified  in  the  application  or 
investigating  the  transaction  identified 
in  the  application  with  a  view  toward 
seeking  appropriate  relief  from  any 
other  person.  [If  the  transaction  is  a 
prohibited  transaction,  add  the 
following  language:  Please  also  be 
advised  that  pursuant  to  section  3003(c) 
of  ERISA.  29  U.S.C.  section  1203(c),  the 
Secretary  of  Labor  is  required  to 
transmit  to  the  Secretary  of  the  Treasury 
information  indicating  that  a  prohibited 
transaction  has  occurred.  Accordingly, 
this  matter  will  be  referred  to  the 
Internal  Revenue  Service.] 

In  addition,  you  are  cautioned  that 
PWBA's  decision  to  take  no  further 
action  is  binding  on  PWBA  only.  Any 
other  governmental  agency,  and 
participants  and  beneficiaries,  remain 
free  to  take  whatever  action  they  deem 
necessary. 

If  you  have  any  questions  about  this 
letter,  you  may  contact  the  Regional 
VFC  Program  Coordinator  at  applicable 
address  and  telephone  number. 


Appendix  B — VFC  Program  Checklist 

Use  this  checklist  to  ensure  that  you 
are  submitting  a  complete  application. 
The  applicant  must  sign  and  date  the 
checklist  and  include  it  with  the 
application.  Indicate  "Yes",  "No"  or 
"N/A"  next  to  each  item.  A  "No" 
answer  or  the  failure  to  include  a 
completed  checklist  will  delay  review  of 
the  application  until  all  required  items 
are  received. 

_1 .  Have  you  reviewed  the 


eligibility,  definitions,  transaction  and 
correction,  and  documentation  sections 
of  the  VFC  Program? 

2.  Have  you  included  the  name, 

address  and  telephone  number  of  a 
contact  person  familiar  with  the 
contents  of  the  application? 

3.  Have  you  provided  the  EIN  # 

and  address  of  the  plan  sponsor  and 
plan  administrator? 

4.  Have  you  provided  the  date 

that  the  most  recent  Form  5500  was 
filed  by  the  plan? 

5.  Have  you  enclosed  a  signed 

and  dated  certification  under  penalty  of 
perjury? 

6.  Have  you  enclosed  a  copy  of 

the  plan  document,  and  any  other 
pertinent  documents  (such  as  the 
adoption  agreement,  trust  agreement,  or 
insiu^nce  contract)  with  the  relevant 
sections  identified? 

7.  Have  you  enclosed  a  copy  of 

the  current  fidelity  bond  for  the  plan? 

8.  Where  applicable,  have  you 

enclosed  a  copy  of  an  appraiser's  report? 

9.  Have  you  enclosed  other 

documents  as  specified  by  the 
individual  transactions  and  corrections? 

a.  a  detailed  narrative  of  the 

Breach,  including  the  date  it  occurred; 

b.  documentation  that  supports 

the  narrative  description  of  the 
transaction; 

c.  an  explanation  of  how  the 

Breach  was  corrected,  by  whom  and 
when,  with  supporting  documentation; 

d.  a  list  of  all  persons  materially 

involved  in  the  Breach  cmd  its 
correction  (e.g.,  fiduciaries,  service 
providers,  borrowers); 

e.  documentation  establishing  the 

return  on  the  plan's  other  investments 
during  the  time  period  the  plan  engaged 
in  the  transaction  described  in  the  VFC 
Program  application; 

f.  specific  calculations 

demonstrating  how  Principal  Amount 
and  Lost  Earnings  or  Restoration  of 
Profits  were  computed;  and 

g.  proof  of  payment  of  Principal 

Amount  and  Lost  Earnings  or 
Restoration  of  Profits. 

10.  Have  you  made  proper 

arrangements  to  provide  notice  to  the 
plan  participants? 
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11.  Where  appHcable,  have  you 

enclosed  a  description  of  how  the  plan 
has  used  its  best  efforts  to  locate  and 
pay  former  employees  who  have 
received  lump  sum  distributions  or 
rollovers  but  are  due  an  additional 
distribution  as  a  result  of  the  correction 
of  the  transaction? 

12.  Has  the  plan  implemented 

measures  to  ensure  that  the  transactions 
specified  in  the  application  do  not 
recur?  (Do  not  include  this  with  the 
application.  The  Department  will  not 
opine  on  the  adequacy  of  these 
measures.) 

Signature  of  Applicant  and  Date  Signed 
Name  of  Applicant  (Typed): 
Title/Relationship  to  the  Plan  (Typed): 
Name  of  Plan,  EIN  and  Plan  Number 
(Typed): 

Appendix  C — List  of  PWBA  Regional 
0£fices 

Atlanta  Regional  Office,  61  Forsyth 
Street,  SW,  Suite  7B54,  Atlanta,  GA 
30303,  telephone  (404)  562-2156,  fax 
(404)  562-2168;  jurisdiction:  Alabama, 
Florida,  Georgia,  Mississippi,  North 
Carolina,  South  Carolina,  Tennessee, 
Puerto  Rico. 

Boston  Regional  Office,  J.F.K. 
Building,  Room  575,  Boston,  MA  02203, 


telephone:  (617)  565-9600,  fax:  (617) 
565-9666;  jurisdiction:  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
central  and  western  New  York,  Rhode 
Island,  Vermont. 

Chicago  Regional  Office,  200  West 
Adams  Street,  Suite  1600,  Chicago,  IL 
60606,  telephone  (312)  353-0900,  fax 
(312)  353-1023;  jurisdiction:  northern 
Illinois,  northern  Indiana,  Wisconsin. 

Cincinnati  Regioncd  Office,  1885  Dixie 
Highway,  Suite  210,  Ft.  Wright,  KY 
41011-2664,  telephone (606)  578-4680, 
fax  (606)  578-4688;  jurisdiction: 
southern  Indiana,  Kentucky,  Michigan, 
Ohio. 

Dallas  Regional  Office,  525  Griffin 
Street,  Rm.  707,  Dallas,  TX  75202-5025, 
telephone  (214)  767-6831,  fax  (214) 
767-1055;  jurisdiction:  Arkansas, 
Louisiana,  New  Mexico,  Oklahoma, 
Texas. 

Kansas  City  Regional  Office,  1100 
Main  Street,  Suite  1200,  Kansas  City, 
MO  64105-2112,  telephone  (816)  426- 
5131,  fax  (816)  426-5511;  jurisdiction: 
Colorado,  southern  Illinois,  Iowa, 
Kansas,  Minnesota,  Missouri,  Montana, 
Nebraska,  North  Dakota,  South  Deikota, 
Wyoming. 


Los  Angeles  Regional  Office,  790  E. 
Colorado  Boulevard.  Suite  514, 
Pasadena,  CA  91101,  telephone  (626) 
583-7862,  fax  (626)  583-7845; 
jurisdiction:  10  southern  counties  of 
California,  Arizona,  Hawaii,  American 
Samoa,  Guam,  Wake  Island. 

New  York  Regional  Office,  6  World 
Trade  Center,  Room  625,  New  York.  NY 
10048,  telephone  (212)  637-0600,  fax 
(212)  637-0512;  jurisdiction: 
southeastern  New  York,  northern  New 
Jersey. 

Philadelphia  Regional  Office,  3535 
Market  St.,  Room  12400,  Philadelphia. 
PA  19104,  telephone  (215)  596-1134. 
fax  (215)  596-4475;  jurisdiction: 
Delaware,  Marj'land,  southern  New 
Jersey,  Permsylvania,  Virginia, 
Washington,  D.C.,  West  Virginia. 

San  Francisco  Regional  Office,  71 
Stevenson  St.,  Suite  915,  San  Francisco, 
CA  94105,  telephone  (415)  975-4600, 
fax  (415)  975-4589;  jurisdiction:  Alaska. 
48  northern  counties  of  California. 
Idaho,  Nevada,  Oregon,  Utah. 
Washington. 

[FR  Doc.  00-6256  Filed  3-14-00:  8:45  am) 

BtLUNG  CODE  4Sia-29-i> 


>L 


55 


51 


)0 


Wednesday, 
March  15,  2000 


<=    F=! 


Part  Vn 


Department  of 
Commerce 

Economic  Development  Administration 

National  Technical  Assistance,  Training, 
Research,  and  Evaluation — Request  for 
Grant  Proposals;  Notice 


14182 


DEPARTMENT 

Economic  Development 
[Docket  No.  991 
RIN0610-ZA13 


Federal  Register / Vol.  65,  No.  51 /Wednesday.  March  15.  2000/Notices 


OF 


COMMERCE 

Administration 


215337-0047-02] 


Nationai  Technitai  Assistance, 
Training,  Research,  and  Evaiuation— 
Request  for  Griiit  Proposals 

Econoniic  Development 

EDA).  Department  of 


AGENCY 

Administration 
Commerce  (DoC 


action: 
(RFP)  Upon 


Request  tfor  Grant  Proposals 
Ava  liability  of  Funds. 


3tal 


summary:  a  to 
available  to  ED/ 
FY  2000,  of w 
$500,000  will 
Technical  Assisiance 
Research,  and 
soliciting  propo  tal 
critically  -analy 
efforts  to  allevia  te 
distress  through 
the  Public  WorHs 
Development 
This  project  wi 
proposals  are 
Notice  to  descri 
which  an  eligib 
National  Technical 
Training, 
project  under  1 
C  (64  FR  5347, 
69878-69879) 
selected  for  fun  ling 


tfhi:h 

lb« 


:  A:t 


,  Resea  ch 


2000 


fonis 


of  $360,550,000  is 
for  all  its  programs  in 

approximately 
available  for  National 
,  Training, 
Evaluation.  EDA  is 
s  to  describe  and 
the  role  of  EDA  in 
domestic  economic 
programs  funded  under 
and  Economic 
of  1965,  as  amended, 
be  funded  if  acceptable 
re  :eived.  EDA  issues  this 
je  the  conditions  under 
e  application  for  this 
Assistance, 
and  Evaluation 
CFR  part  307.  subpart 
!  ,428-5429;  64  FR  69868, 
ill  be  accepted  and 


I  vril 


s  for  funding  under  this 
accepted  through  April 
address  provided  below, 
receiyed  after  5:00  p.m.  EDT, 
will  not  be 
:  unding. 

000,  EDA  will  advise 
I  roponent  to  submit  a 
OMB  has  assigned 
Control  Number 


EDA 


DATES:  Proposa 
program  will  be 
14,  2000.  at  the 
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ADDRESSES:  Sei  id  proposals  to  John  J 
McNamee.  Dinctor,  Research  and 
National  Techr  ical  Assistance  Division, 
Economic  Dev«  lopment  Administration, 
Room  7019,  U.  5.  Department  of 
Commerce,  Wa  shington.  DC  20230 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  McNamee  (262)  482-4085. 
SUPPLEMENTAR' '  INFORMATION: 

Spe  cial  Emphasis 

•rograms  Funded  under 


pplication  must  be 
by  May  8,  2000,  at  the 
EDA  anticipates  that  this 
iinded  about  June  15, 


I.  Areas  of 

•  Impact  of 
the  Public  WoJks 
Development  Act 


and  Economic 
of  1965. 


EDA  invites  proposals  to  describe  and 
critically  analyze  the  role  of  EDA  in 
efforts  to  alleviate  domestic  economic 
distress  since  1965. 

Background:  In  the  Public  Works  and 
Economic  Development  Act  of  1965 
(PWEDA)  (Pub.L.  89-136),  Congress 
declared  that  maintaining  the  national 
economy  at  a  high  level  was  vital  to  the 
best  interests  of  the  United  States,  that 
some  areas  suffered  substantial  and 
persistent  unemployment  and 
underemployment,  and  that  the  Federal 
Goverrmient,  in  cooperation  with  the 
States,  should  help  such  areas  take 
effective  steps  in  plcuining  and 
financing  their  public  works  and 
economic  development.  To  carry  out 
this  mandate,  Congress  authorized  the 
establishment  of  the  Economic 
Development  Administration  (EDA). 
Since  1965,  PWEDA  has  been 
reauthorized  on  several  occasions,  most 
recently  under  the  Economic 
Development  Administration  Reform 
Act  of  1998  (Pub.L.  105-393).  Overall 
funding  levels  have  varied  throughout 
the  years. 

As  part  of  its  ongoing  mission  to  assist 
economically  distressed  areas.  EDA 
periodically  revisits  the  role  of  the 
Federal  Government  in  economic 
development.  The  agency  also 
undertakes  periodic  independent 
evaluations  of  its  specific  programs. 
However,  in  the  35  years  since  its 
inception.  EDA  has  never  documented 
in  a  single  place  the  history  of  PWEDA 
and  EDA  activities  as  important  federal 
policies.  Given  the  large  scale  of  public 
investment  in  this  area,  there  is  an 
important  public  interest  in 
documenting  these  policies  and 
determining  the  extent  to  which  EDA 
has  developed  and  implemented 
programs  that  respond  to  the  actual 
economic  development  needs  of  the 
nation's  distressed  communities.  In 
issuing  this  request  for  proposals.  EDA 
hopes  to  document  the  agency's 
policies,  examine  how  the  policy  focus 
of  EDA  has  evolved  over  time  in 
response  to  changing  economic 
conditions,  and  identify  emerging 
policy  issues  in  economic  development 
that  the  agency  and  economic 
development  pracdtioners  (including 
other  governmental  entities)  must  be 
responsive  to  now  and  in  the  future. 
The  agency  also  hopes  to  examine, 
critically,  changes  in  EDA's  (and 
PWEDA's)  role  in  overall  federal 

economic  development  efforts. 
Scope  of  Work:  The  successful 

applicant  will,  for  the  period  since 

1965: 
(1)  Describe  the  context  of  EDA's 

economic  development  efforts,  possibly 


including  (but  not  necessarily  restricted 
to): 

A.  the  level,  location,  and  character  of 
distress  throughout  the  United  States; 

B.  changing  national  and  regional 
economic  conditions; 

C.  the  legislative  history  of  PWEDA; 

D.  policies  towards  economic 
development  and  EDA  of  each 
administration,  including  the  proposed 
presidential  budget  submissions  for 

EDA;  and 

E.  the  level  and  type  of  Congressional 
support,  including  funding  levels 
appropriated  and  special  initiatives 
funded  by  Congress,  such  as  the  Local 
Public  Works  Program  (1976-1977). 

(2)  describe  the  evolution  of  EDA 
activities  and  policies,  including  (but 
not  necessarily  limited  to): 

A.  the  type,  level  and  impact  of  EDA's 
investments; 

B.  the  agency's  funding  priorities, 
program  design,  forms  of  assistance, 
regulations  and  other  economic 
development  policies;  and 

C.  the  agency's  administrative 
policies,  including  organizational 
structure,  staffing  levels,  and  methods  of 
oversight  and  evaluation. 

(3)  analyze  critically  how  the  changes 
in  the  context  of  economic  development 
and  EDA  policies  described  in  Tasks  1 
and  2  above  have  affected  the  agency's 
ability  to  fulfill  its  mission  under 
PWEDA.  and  the  future  impact  these 
changes  may  have  on  the  agency  and  on 
economic  development  in  general; 

(4)  prepare  and  submit  200  copies  of 
a  report  and  an  electronic  version  of  the 
report  (in  formats  acceptable  to  EDA) 
that  document  the  research  and  findings 
of  Tasks  1,2,  and  3  above; 

(5)  conduct  up  to  three  briefings  for 
individuals  and  organizations  interested 
in  the  results  of  this  project.  Specific 
locations  and  dates  of  the  briefings  are 
at  EDA's  discretion. 

EDA  anticipates  that  the  successful 
applicant  will  rely  heavily  on  secondary 
data,  Including  past  EDA  program 
evaluations  and  policy  documents, 
other  federal  docimients.  and  general 
economic  development  literature.  To 
the  extent  feasible,  current  EDA  staff 
will  be  available  to  assist  in  collection 
of  necessary  data  that  are  not  available 
elsewhere. 

Cost:  The  total  EDA  share  of  the  cost 
of  this  project  many  not  exceed 
$125,000. 

Timing:  The  project  must  be 
completed  and  the  final  project  report 
submitted  by  December  31.  2000. 
Potential  applicants  should  be  aware 
that  this  completion  date  is  for 
completion  of  the  project  and 
submission  of  the  final  written  report 
documenting  the  research  and  findings. 


Federal  Register/Vol.  65,  No.  51 /Wednesday,  March  15,  2000/Notices 


14183 


Briefings  (workshops)  will  take  place  no 
later  than  one  year  after  submission  of 
the  final  report. 

n.  How  To  Apply 

A.  Eligible  Applicants 

See  EDA 's  interim  final  rule  and  final 
rule  at  13  CFR  300.2  (64  FR  5347,  5352; 
64  FR  69868).  Eligible  applicants  «re  as 
follows:  institutions  of  higher 
education,  consortiums  of  institutions  of 
higher  education;  public  or  private 
nonprofit  organizations  or  associations 
acting  in  cooperation  with  officials  of  a 
political  subdivision  of  a  state,  for-profit 
organizations,  and  private  individuals; 
areas  meeting  requirements  imder  13 
CFR  301.2;  Economic  Development 
Districts;  Indian  tribes;  consortiums  of 
Indian  Tribes;  states,  cities  or  other 
political  subdivisions  of  a  state; 
consortiums  of  political  subdivisions  of 
states. 

B.  Proposal  Submission  Procedures 

Proposals  submitted  should  include: 
(1)  A  description  of  how  the 
researcher{s)  intend(s)  to  carry  out  the 
scope  of  work  (not  to  exceed  10  pages 
in  length);  (2)  a  proposed  budget  and 
accompanying  explanation;  (3)  resumes/ 
qualifications  of  key  staff  (not  to  exceed 
two  pages  per  individual  or 
organization),  and  (4)  a  proposed  time 
line  for  completion  of  the  project.  EDA 
will  not  accept  proposals  submitted  by 
FAX  or  E-mail.  Proposals  received  after 
5:00  p.m.  EDT  on  April  14,  2000,  will 
not  be  considered. 

m.  Selection  Process  and  Evaluation 
Criteria 

All  proposals  must  meet  EDA's 
statutory  and  regulatory  requirements. 
Proposals  will  receive  initial  review  by 
EDA  to  assure  that  they  meet  all 
requirements  of  this  annoimcement  and 
EDA's  interim  final  rule  and  final  rule 
at  13  CFR  Chapter  III  (64  FR  5347,  5357; 
64  FR  69868,  69874),  including 
eligibility  and  relevance  to  the  specified 
project  as  described  herein.  EDA's 
general  selection  process  and  criteria  are 
set  out  in  13  CFR  304.1,  304.2,  (64  FR 
5347,  5357;  64  FR  68968,  68974-69875), 
and  current  §  307.10  (§  307.8  in  the 
interim  rule)  (64  FR  5347,  5429;  64  FR 
69868,  69878).  Proposals  that  meet  these 
requirements  will  then  be  evaluated  by 
a  review  panel  composed  of  at  least 
three  members  using  the  following 
criteria: 


•  The  quality  of  a  proposal's  response 
to  the  scope  of  work  proposed;  and 

•  The  aoility  of  the  prospective 
applicant  to  successfully  carry  out  the 
proposed  activities. 

•  If  a  proposal  is  selected,  EDA  will 
provide  the  proponent  with  an 
Application  for  Federal  Assistance 
(OMB  Control  Number  0610-0094). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

rV.  Additional  Infonnation  and 
Requirements 

A.  Authority 

The  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(Pub.  L.  89-136,  42  U.S.C.  3121  etseq.), 
including  the  comprehensive 
amendments  by  the  Economic 
Development  Administration  Reform 
Act  of  1998  (Pub.L.  105-393)  (PWEDA) 
authorizes  EDA  to  make  grants  for 
training,  research,  and  technical 
assistance,  including  grants  for  program 
evaluation  and  project  impact  analyses, 
that  would  be  useful  in  alleviating  or 
preventing  conditions  of  excessive 
unemployment  or  imderemployment 
(42  U.S.C.  3147,  section  207).  This  RFP 
is  dependent  upon  the  availability  of 
funds  in  FY  2000  for  this  program. 
Public  Law  106-113  makes  funds 
available  for  this  program. 

B.  Catalog  of  Federal  Domestic 
Assistance 

11.312    Research  and  Evaluation 

C.  Program  Description 

For  a  description  of  this  program  see 
PWEDA  and  13  CFR  Chapter  m.  Part 
307  (64  FR  5347;  64  FR  69868). 

EDA  assistance  is  focused  on  areas 
experiencing  significant  economic 
distress,  defined  principally  as  per 
capita  income  of  80  percent  or  less  of 
the  national  average,  or  an 
unemployment  rate  that  is,  for  the  most 
recent  24-month  period  for  which  data 
are  available,  at  least  one  percent  greater 
than  the  national  average,  or  a  special 
need,  as  determined  by  EDA. 

D.  Costs 

Ordinarily,  the  applicant  is  expected 
to  provide  a  50  percent  non-federal 


share  of  project  costs.  However,  the 
Assistant  Secretary  may  waive  the 
required  50  percent  matching  share  of 
the  total  project  costs,  provided  the 
appUcant  can  demonstrate:  (1)  The 
project  is  not  feasible  without,  and  the 
project  merits  such  a  waiver,  or  (2)  the 
project  is  addressing  major  causes  of 
distress  in  the  area  serviced  and 
requires  the  unique  characteristics  of 
the  applicant,  which  will  not  participate 
if  it  must  provide  all  or  part  of  a  50 
percent  non-federal  share,  or  (3)  the 
project  is  for  the  benefit  of  local,  state, 
regional,  or  national  economic 
development  efforts,  and  will  be  of  no 
or  only  incidental  benefit  to  the 
recipient  (See  13  CFR  307.11;  64  FR 
69878). 

E.  Briefings  and  Reports 

This  award  includes  a  requirement 
that  the  applicant  conduct  a  total  of  up 
to  three  briefings  and/or  training 
workshops  for  individuals  and 
organizations  interested  in  the  results  of 
this  project.  Potential  applicants  should 
be  aware  that  the  completion  dates  set 
forth  above  are  for  completion  of  the 
project  and  submission  of  the  final      ^^ 
written  report.  Briefings/workshops  will 
take  place  no  later  than  one  year  after 
submission  of  the  final  report.  Locations 
and  dates  of  the  briefings/workshops  are 
at  EDA's  discretion.  Usually,  these 
consist  of  at  least  one  briefing  in 
Washington.  DC,  with  the  other 
briefings  held  in  conjunction  with 
EDA's  regional  conferences. 

This  award  includes  a  requirement 
that  the  applicant  submit  an  electronic 
version  and  200  hard  copies  of  the  final 
report  in  formats  acceptable  to  EDA. 

F.  Website 

See  65  FR  3763-3769,  Part  III  for 
additional  information  and 
requirements  (available  on  the  Internet 
at  http://www.doc.gov/eda/html/ 
notice.htm,  under  the  beading 
"Economic  Development  Assistance 
Programs — Availability  of  Funds  Under 
the  Public  Works  and  Economic 
Development  Act  of  1965  and  Trade  Act 
of  1974;  Notice"). 

Dated:  March  8,  2000. 
Chester  J.  Straub,  |r., 

Acting  Assistant  Secretary  for  Economic 

Development. 

(FR  Doc.  00-6319  Filed  3-14-00:  8:45  am] 
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ENVIRONMENTVVL  PROTECTION 
AGENCY 

[OPPTS-00289;  FhL-6492-4] 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  (AEGLs)  for 
Hazardous  Substances;  Proposed 
AEGL  Values 


AGENCY: 

Agency  (EPA). 

ACTION:  Notice 
comments. 


Enviro]  imental  Protection 
apid  request  for 


SUMMARY:  The  N  ational  Advisory 
Committee  for  A  cute  Exposure 
Guideline  Level ;  for  Hazardous 
Substances  (NA  Z/AEGL  Committee)  is 
developing  AEG  L  values  on  an  ongoing 
basis  to  provide  Federal,  State,  and  local 
agencies  with  information  on  short-term 
exposures  to  ha;  ardous  chemicals.  This 
notice  provides  'Proposed"  AEGL 
values  and  Execitive  Summaries  for  10 
chemicals  for  pi  blic  review  and 
comment.  Comn  lents  are  welcome  on 
both  the  "Propo  led"  AEGL  values  in 
this  notice  and  t  le  Technical  Support 
Documents  plac  jd  in  the  public  version 
of  the  official  r&  :ord  in  the  TSCA 
Docket  for  these  10  chemicals. 

DATES:  Comments,  identified  by  the 
docket  control  r  umber  OPP3'S-00289, 
must  be  receive^  by  EPA  on  or  before 
April  14.  2000. 

ADDRESSES:  Con  ments  may  be 
submitted  by  ra<  il.  electronically,  or  in 
person.  Please  f(  illow  the  detailed 
■  jach  method  as 
i   I.  of  the 
'SUPPLEMENT  \RY  INFORMATION. 
To  ensure  prope  r  receipt  by  EPA,  it  is 
imperative  that  rou  identify  docket 
control  number  DPPTS-00289  in  the 
subject  line  on  t  le  first  page  of  your 
response. 


instructions  for 
provided  in  Uni 


INF  3RMAT10N 


ingtcn 


FOR  FURTHER 

general  informa 
Carra,  Deputy 
Pollution  Preve 
Environmental 
RiosBldg.,  1200 
NW.,Washi 
numbers:  (202) 
(202) 554-055; 
Hotline@epa.go' ' 

For  technical 
Paul  S.  Tobin, 
Officer  (DFO), 
Prevention  and 
Environmental 
RiosBldg.,  120C 
NW.,  Washingtc 
number:  (202)  2  50-1 
tobin. paul@epa,  ^ov 


SUPPLEMENTARY 


CONTACT:  For 
ion  contact:  Joseph  S. 
Director,  Office  of 

tion  and  Toxics  (7401), 
rotection  Agency,  Ariel 
Pennsylvania  Ave., 
,  DC  20460;  telephone 
154-1404  and  TDD: 
mail  address:  TSCA- 


information  contact: 

E  esignated  Federal 

C  ffice  of  Pollution 
Toxics  (7406), 
rotection  Agency,  Ariel 
Pennsylvania  Ave., 
n,  DC  20460;  telephone 
736;  e-mail  address: 


INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  general  . 
public  to  provide  an  opportunity  for 
review  and  comment  on  "Proposed" 
AEGL  values  and  their  supporting 
scientific  rationale.  This  action  may  be 
of  particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  by  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendments  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  and  local 
agencies  and  private  organizations,  may 
adopt  the  AEGL  values  for  their 
programs.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  DFO 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-00289.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall.  401  M  St.,  SW.,  Washington.  DC. 


The  Center  is  open  fi-om  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

3.  Fax-on-Demand.  Using  a  faxphone 
call  (202)  401-0527  and  select  item 
4800  for  an  index  of  items  in  this 
category.  For  a  more  specific  item 
number,  see  the  table  in  Unit  III. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  vou  identify  docket 
control  number 'OPPTS-00289  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  Bv  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  char^ters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-00289.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
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submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 


8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

Since  its  first  meeting  on  June  19-21, 
1996,  the  NAC/AEGL  Committee  has 
been  evaluating  scientific  data  and 
developing  "Proposed"  AEGLs  for  76  of 
the  first  85  priority  chemicals  initially 
scheduled  for  development  of  AEGL 
values.  This  first  list  of  85  chemicals 
was  published  in  the  Federal  Register  of 
May  21,  1997 (62  FR  27733-27734) 
(FRL-5718-9).  EPA  pubUshed  the  first 
"Proposed"  AEGL  values  for  12 
chemicals  from  the  initial  priority  list  in 
the  Federal  Register  of  October  30, 1997 
(62  FR  58839-58851)  (FRL-5737-3)  in 
order  to  provide  an  opportunity  for 
public  review  and  comment.  That 
Federal  Register  notice  also  provides 
the  AEGL  Program's  history  and 
development  process.  Since  then,  the 
NAC/AEGL  Conmiittee  continues  to 
develop  AEGL  values  for  other 
chemicals  from  the  initial  priority  list 
and  continues  to  establish  greater 
consistency  in  the  procedures  and 


methodologies  used  in  their 
development.  Additionally,  the  NAC/ 
AEGL  Committee  has  expanded  the 
number  of  exposure  periods  to  include 
AEGL  values  for  10  minute  exposure 
periods  to  cover  a  wider  range  of 
potential  exposures  to  bazarous 
chemicals.  The  NAC/AEGL  Committee 
plans  to  publish  "Proposed"  AEGL 
values  for  10  minute  exposure  periods 
for  other  chemicals  on  the  priority  list 
of  85  in  groups  of  approximately  10  to 
20  chemicals  in  future  Federal  Register 
notices. 

The  NAC/AEGL  Committee  will 
review  and  consider  all  public 
comments  received  on  this  notice,  with 
revisions  to  the  "Proposed"  AEGL 
values,  as  appropriate.  The  resulting 
AEGL  values  will  be  established  as 
"Interim"  AEGL  values  and  will  be 
forwarded  to  the  National  Research 
Coimcil,  National  Academy  of  Sciences 
(NRC/NAS),  for  review  and  comment. 
The  "Final"  AEGL  values  will  be 
published  luider  the  auspices  of  the 
NRC/NAS  following  concurrence  on  the 
values  and  the  scientific  rationale  used 
in  their  development. 

m.  10  Chemicals  for  Public  Notice  and 
Comment 

A.  Fax-On-Demand  Table 


CAS  No. 


71-55-6 

74-90-8 

156-59-2 

156-60-5 

505-60-2 

811-97-2 

1717-00-6 

7664-39-3 

7783-06-4 

106602-80-6 


Chemical  name 


1,1,1  -Trichloroethane 

Hydrogen  cyanide 

Cis-1 ,2-DicNoroethylene 

Trans-1 ,2-Dichloroethylene 

Agent  HD  (sulfur  mustard) 

HFC-1 34a  ( 1 , 1 , 1 .2-tetrafluoroethane) 

HCFC-1 4 1  b  ( 1 , 1  -dichloro- 1  -f luoroetfiane) 

IHydrogen  fluoride 

Hydrogen  sulfide 

Otto  Fuel  II  (main  component  propylene  glycol  dinitrate;  CAS  No.  6423-43-4) 


Fax-On-De- 
mand item  no. 


4937 
4858 
4895 
4895 
4936 
4899 
4902 
4909 
4917 
4935 


B.  Executive  Summaries 

1.  Cis-1, 2-Dichloroethylene  and  2. 
Trans-1 ,2-Dichloroethylene — i. 
Description.  1 ,2-Dichloroethylene  is  a 
flammable,  colorless  liquid  existing  in 
both  cis-  and  trans-forms  and  as  a 
mixture  of  these  two  isomers.  It  has 
been  used  as  an  intermediate  in  the 
production  of  chlorinated  solvents  and 
as  a  low-temperature  extraction  solvent 
for  decaffeinated  coffee,  dyes,  perfumes, 
lacquers,  and  thermoplastics.  The 
compoimd  is  a  narcotic.  Data  on 
narcosis  in  humans,  cats,  rats,  and  mice, 
and  systemic  effects  in  cats,  rats,  and 
mice  were  available  for  development  of 
AEGLs.  The  data  were  considered 


adequate  for  derivation  of  the  three 
AEGL  classifications. 

The  AEGL-1  was  based  on  a  human 
exposiu^  concentration  of  825  parts  per 
million  (ppm)  trans-l  ,2-dichloroethene 
for  5  minutes  (Lehmann  and  Schmidt- 
Kehl  1936).  This  concentration  is  a  no- 
effect-level  for  eye  irritation.  Because 
the  mechanism  of  irritation  is  not 
expected  to  differ  greatly  among 
individuals  (including  sensitive 
individuals),  this  value  was  divided  by 
an  uncertainty  factor  (UF)  of  3  to  protect 
sensitive  individuals.  This  UF  of  3  was 
applied  for  AEGL-1  values  for  both  the 
cis-  and  frans-isomers.  Since  animal 
data  suggest  that  the  cis-isomer  is 
approximately  twice  as  toxic  as  the 


trans-isomer,  a  modifying  factor  of  2 
was  applied  in  the  derivation  of  the  cis- 
isomer  values  only.  The  same  value  was 
applied  across  the  10-  and  30-minute 
and  1-,  4-,  and  8-hoiu'  exposure  time 
points  since  mild  irritantancy  is  a 
threshold  effect  and  generally  does  not 
vary  greatly  over  time.  Thus,  prolonged 
exposure  will  not  result  in  an  enhanced 
effect. 

The  AEGL-2  for  the  4-  and  8-hour 
time  points  was  based  on  narcosis 
observed  in  pregnant  rats  exposed  to 
6,000  ppm  of  the  trans-isomer  for  6 
hours  (Hurtt  et  al.,  1993).  Uncertainty 
factors  of  3  each  (total  UF  =  10)  were 
applied  for  both  inter-  and  intraspecies 
differences  because  the  endpoint. 
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1936).  Since  data  suggest  that  the  cis- 
isomer  is  approximately  twice  as  toxic 
as  the  trans-isomer,  a  modifying  factor 
of  2  was  applied  in  the  derivation  of  the 
ci's-isomer  values  only. 

The  AEGL-3  for  the  4-  and  8-hour 
time  points  was  based  on  a  4-hour  no- 
effect-level  for  death  in  rats  of  12,300 
ppm  fra/is-l,2-dichloroethene  (Kelly, 
1999).  Uncertainty  factors  of  3  each 
(total  UF  =  10)  were  applied  for  both 
inter-  and  intraspecies  differences.  Rat 
and  mouse  lethality  data  indicate  little 
species  variability  with  regard  to  death. 
This  total  UF  of  10  was  applied  for 
AEGL-3  values  for  both  the  cis-  and 
frans-isomers.  The  concentration- 
exposure  time  relationship  for  many 
irritant  and  systemically  acting  vapors 
and  gases  may  be  described  by  C"  x  t  = 
k,  where  the  exponent,  n,  ranges  from 
0.8  to  3.5  (ten  Berge  et  al.,  1986).  To 


obtain  protective  AEGL  values  in  the 
absence  of  an  empirically  derived 
chemical-specific  scaling  exponent,  a 
conservative  approach  to  temporal 
scaling  was  performed  using  n  =  3  when 
extrapolating  to  shorter  time  points  and 
n  =  1  when  extrapolating  to  longer  time 
points  using  the  C"  x  t  =  k  equation.  The 
AEGL-3  for  the  10-  and  30-minute  and 
1-hour  time  points  was  set  as  a  ceiling 
based  on  a  plateau  for  intracranial 
pressure,  nausea,  and  severe  dizziness 
in  humans  (Lehman  and  Schmidt-Kehl, 
1936).  Since  data  suggest  that  the  cis- 
isomer  is  approximately  twice  as  toxic 
as  the  frans-isomer,  a  modifying  factor 
of  2  was  applied  in  the  derivation  of  the 
Ci's-isomer  values  only. 

The  calculated  values  are  listed  in  the 
tables  below. 


Summary 


OF  Proposed  AEGL  Values  for  Trans-1  ,2-Dichloroethene  [ppm  {mgJW  (milligram/meter^)] 


Classificatlor 


10-min. 


30-min. 


1-hour 


4-hour 


8-hour 


Endpoint  (Reference) 


AEGL-1  (Nondisal  ling) 
AEGL-2  (Disablin< ) 

AEG  L-3  (Lethalitv  I 


280(1,109) 

i;ooo 

(3,960) 

1,700 
(6,732) 


280(1,109] 

1,000 
(3,960) 

1,700 
(6,732) 


280(1,109) 

1,000 
(3,960) 

1,700 
(6,732) 


280(1,109) 
690  (2,724) 


1,200 
(4.752) 


280(1,109) 
450(1,782) 

620  (2.455) 


Ocular  irritation  in  humans  (Lehman  and 
Schmidt-Kehl,  1936) 

Narcosis  in  rats:  4-  and  8-hour  (Hurtt  et  al., 
1993);  Anesthetic  effects  in  humans  (Leh- 
man and  Schmidt-Kehl,  1936) 

No-effect-level  for  death  in  rats:  4-  and  8-hour 
(Kelly,  1999):  Nausea,  intracranial  pressure, 
and  dizziness  In  humans  (Lehman  and 
Schmidt-Kehl,  1936) 


Summary  of  Proposed  AEGL  Values  for  Cis-1  ,2-Dichloroethene  [ppm  (mg/m3)] 


Classificatlor 


10-min. 


30-min. 


1-hour 


4-hour 


8-hour 


Endpoint  (Reference) 


AEGL-1  (Nondisalii 
AEGL-2  (Disablinc ) 

AEGL-3  (Lethality 


ing) 


140  (554) 
500(1,980) 

850  (3,366) 


140  (554) 
500(1,980) 

850  (3,366) 


140(554) 
500(1,980) 

850  (3,366) 


140  (554) 
340(1,346) 

620  (2,455) 


140  (554) 
230(911) 

310(1,228) 


Ocular  irritation  in  humans  (Lehman  and 
Schmidt-Kehl,  1936) 

Narcosis  in  rats:  4-  and  8-hour  (Hurtt  et  al.. 
1993);  Anesthetic  effects  in  humans  (Leh- 
man and  Schmidt-Kehl.  1936) 

No-effect-level  for  death  in  rats:  4-  and  8-hour 
(Kelly.  1999);  Nausea,  intracranial  pressure, 
and  dizziness  in  humans  (Lehman  and 
Schmidt-Kehl,  1936) 
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and  Schmidt-Kehl,  L. 
1936.  The  thirteen  most  important 
chlorinated  alip  hatic  hydrocarbons  from 


the  standpoint  of  industrial  hygiene. 
Arcbiv  Fuer  Hygiene  and  Bakteriologie. 
116:9-268. 

ten  Berge,  W.F.,  Zwart.  A.,  and 
Appelman,  L.M.  1986.  Concentration- 
time  mortality  response  relationship  of 
irritant  and  systemically  acting  vapours 
and  gases.  Journal  of  Hazardous 
Materials.  13:301-309. 

3.  Agent  HD  (sulfur  mustard) — i. 
Description.  Sulfur  mustard  (Agent  HD) 
is  an  alkylating  chemical  vesicant 
developed  as  a  warfare  agent  that  affects 
any  epithelial  surface  it  contacts.  The 
active  component  is  bis(2- 
chloroethyl)sulfide  (CAS  No.  505-60-2). 
Although  the  chemical  is  a  liquid  at 
ordinary  ambient  temperatures,  its 


volatility  results  in  rapid  generation  of 
vapors  with  a  garlic-like  odor.  Due  to  its 
low  aqueous  solubility,  it  is  persistent 
in  the  environment.  Odor  thresholds  of 
1  mg-min/m^  (milligram-minute/meter) 
and  0.6  mg/m^  have  been  reported. 

Exposure  to  sulfur  mustard  vapor  may 
result  in  irritation  and  damage  to  the 
eyes,  respiratory  tract,  and  skin.  The 
toxic  effects  of  sulfur  mustard  are 
temperature  and  humidity  dependent; 
for  a  given  exposure,  the  effects  may  be 
greater  with  increasing  temperature  and 
humidity.  An  exposure-dependent 
latency  period  of  hours  to  days  is 
documented  for  the  toxic  effects  of 
sulfur  mustard  and  is  relevant  for  all 
routes  of  exposure  but  may  be  less  for 
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ocular  and  upper  respiratory  tract 
effects  than  for  dermal  and  systemic 
responses.  Both  human  and  animal  data 
indicate  that  the  eyes  are  the  most 
sensitive  organ/tissue  although  deaths 
resulting  from  sulfur  mustard  exposure 
are  likely  the  result  of  respiratory  tract 
involvement.  Because  the  toxic  effects 
of  sidfur  mustard  (at  least  for  short-time 
periods)  appear  to  be  a  linear  function 
of  exposure  duration  and  exposure 
concentration,  most  of  the  available 
exposure-response  data  are  expressed  as 
cumulative  exposures  (Ct). 

Minor  ocular  irritation  (conjunctival 
injection  in  the  absence  of  irritation)  is 
reported  to  occur  in  humans  following 
exposures  to  1 2-30  mg-min/m-''  and 
more  severe  effects  at  60-75  mg-min/m^ 
(conjimctivitis,  irritation,  photophobia) 
and  100  mg-min/m^  (severe  ocular 
irritation).  Exposure  estimates  for 
human  lethality  range  from  900-1 ,500 
mg-min/m\ 

Animal  lethality  following  acute 
exposure  to  sulfur  mustard  occurs  at 
cumulative  exposures  ranging  from 
approximately  600-1,500  mg-min/m-\ 
Nonlethal  effects  were  similar  to  those 
observed  in  humans  and  included 
effects  on  the  eyes,  respiratory  tract,  and 
skin.  Long-term  exposure  of  dogs,  rat 
and  guinea  pigs  to  concentrations  of 
0.03  mg/m^  produced  only  minor  sign 
of  ocular  and  respiratory  tract  irritatio 
1-hour  exposure  of  mice  to 
concentrations  up  to  16.9  mg/m' 
resulted  in  notable  but  not  serious 
effects  on  respiratory  parameters  and 
acute  exposures  of  rabbits  (20  minutes 
to  12  hours)  to  concentrations  ranging 
from  58-389  mg/m'  (Ct  >2,300  mg-min/ 
m')  resulted  in  severe  respirator^'  tract 
damage. 

Because  exposure-response  data  were 
unavailable  for  all  of  the  AEGL-specific 
exposure  durations,  temporal 
extrapolation  was  used  in  the 
development  of  AEGL  values  for  the 
AEGL-specific  time  periods.  The 
concentration-exposure  time 
relationship  for  many  irritant  and 
systemically  acting  vapors  and  gases 
may  be  described  by  C"  x  t  =  k,  where 
the  exponent  n  ranges  from  0.8  to  3.5 
(ten  Berge,  1986).  Analysis  of  available 
data  regarding  AEGL-1  type  effects 
reported  by  Reed  (1918),  Reed  et  al. 
(1918),  Guild  et  al.  (1941),  and 
Anderson  (1942)  indicate  that,  for 
exposure  periods  up  to  several  hoiws, 
the  concentration-exposure  time 
relationship  is  a  near-linear  function 
(i.e.,  Haber's  Law  where  n  =  1  for  C"  x 
t  =  k)  as  shown  by  n  values  of  1.11  and 
0.96  for  various  data  sets  analyzed  that 
were  consistent  with  AEGL-1  effects. 
Therefore,  an  empirically  derived, 
chemical-specific  estimate  of  n  =  1  was 


used  for  derivation  of  most  of  the  AEGL 
values  rather  than  a  default  value  based 
upon  the  ten  Berge  (1986)  analysis.  Due 
to  uncertainty  regarding  linear 
extrapolation  to  a  time  duration  notably 
shorter  than  that  for  which  empirically 
derived  lethality  data  were  available, 
the  10-minute  AEGL-3  values  utilized 
exponential  time  scaling  where  n  was  3. 

The  AEGL-1  values  were  based  upon 
data  from  Anderson  (1942)  who  found 
that  an  exposure  concentration-time 
product  of  12  mg-min/m^  represented  a 
threshold  for  ocular  effects  (conjunctival 
injection  and  minor  discomfort  with  no 
functional  decrement)  in  human 
volunteers  acutely  exposed  to  sulfur 
mustard.  An  UF  adjustment  was  limited 
to  a  factor  of  3  for  protection  of  sensitive 
individuals.  This  adjustment  was 
considered  appropriate  for  acute 
exposures  to  chemicals  whose 
mechanism  of  action  primarily  involves 
surface  contact  irritation  of  ocular  and/ 
or  respiratory  tract  tissue  rather  than 
systemic  activity  that  involves 
absorption  and  distribution  of  the 
parent  chemical  or  a  biotransformation 
product  to  a  target  tissue.  Anderson 
(1942)  noted  that  there  was  little 
variability  in  the  ocular  responses 

mong  the  subjects  in  his  study,  thereby 
providing  additional  justification  for  the 
intraspecies  UF  of  3. 

The  AEGL-2  values  for  sulfur  mustard 
were  also  developed  using  the  data  from 
Anderson  (1942).  Anderson  reported 
that  a  Ct  value  of  approximately  60  mg- 
min/m^  represented  the  lowest 
concentration-time  product  for  which 
ocular  effects  could  be  characterized  as 
military  casualties.  The  60  mg-min/m' 
exposure  was  used  as  the  basis  for 
developing  the  AEGL-2  values  because 
it  represented  an  acute  exposure  causing 
an  effect  severe  enough  to  impair  escape 
and,  although  not  irreversible,  would 
certainly  result  in  potential  for 
additional  injury.  Anderson  (1942) 
characterized  the  60  mg-min/m'  Ct  as 
representing  the  lower  margin  of  the 
concentration-effect  zone  that  would 
result  in  ineffective  military 
performance  (necessary  to  complete  a 
mission),  and  that  may  require 
treatment  for  up  to  1  week.  The  ocular 
irritation  and  damage  were  also 
considered  appropriate  as  a  threshold 
estimate  for  AEGL-2  effects  because  the 
eyes  are  generally  considered  the  most 
sensitive  indicator  of  sulfur  mustard 
exposure  and  would  likely  occur  in  the 
absence  of  vesication  effects  and  severe 
pulmonary  effects.  The  fact  that  the 
AEGL-2  is  based  upon  human  data 
precludes  the  use  of  an  interspecies  UF. 
A  factor  of  3  was  applied  for 
intraspecies  variability  (protection  of 
sensitive  populations).  This  factor  was 


limited  to  three  under  the  assumption 
that  the  primary  mechanism  of  action  of 
sulfur  mustard  involves  a  direct  effect 
on  the  ocular  surface  and  that  this 
response  will  not  vary  greatly  among 
individuals.  Anderson  also  noted  little 
variability  in  the  ocular  responses 
among  the  subjects  in  his  study.  A 
modifying  factor  of  3  was  applied  to 
accommodate  potential  onset  of  long- 
term  ocular  or  respiratory  effects.  This 
was  justified  by  the  fact  that  there  was 
no  long-term  follow-up  reported  by 
Anderson  with  which  to  confirm  or 
deny  the  development  of  permanent 
ocular  or  respiratory  tract  damage.  The 
total  uncertainty/modifying  factor 
adjustment  was  10  [The  total  adjustment 
is  10  because  the  factors  of  3  each 
represent  a  logarithmic  mean  (3.16)  of 
10,  therefore  3.16  x  3.16  =  10]. 

For  development  of  the  AEGL-3,  a  1- 
hour  exposure  of  mice  to  21.2  mg/m^ 
was  used  as  an  estimated  lethality 
threshold  (Kumar  and  Vijayaraghavan, 
1998).  This  value  is  also  near  the  lower 
bound  of  the  95%  confidence  interval 
for  the  1-hour  mouse  LCso  of  42.5  mg/ 
m'  reported  by  Vijayaraghavan  (1997). 
An  UF  for  intraspecies  variability  of  3 
was  used  because  the  lethality  resulting 
from  acute  inhalation  exposure  to  sulfur 
mustard  appears  to  be  a  function  of 
pulmonary  damage  resulting  from  direct 
contact  of  the  agent  with  epithelial 
surfaces  and  would  not  likely  exhibit  an 
order-of-magnitude  variability  among 
individuals.  An  UF  of  3  was  also 
applied  to  account  for  possible 
interspecies  variability  in  the  lethal 
response  to  sulfur  mustard.  The 
resulting  total  UF  adjustment  was  10. 
The  modifying  factor  of  3  utilized  for 
AEGL-2  development  to  account  for 
uncertainties  regarding  the  latency  and 
persistence  of  the  irritant  effects  of  low- 
level  exposure  to  sulfur  mustard  was 
not  applied  for  AEGL-3  because 
lethality  of  the  mice  was  assessed  at  14 
days  post  exposure  in  a  study  by 
Vijayaraghavan  (1997).  Application  of 
any  additional  UFs  or  modifying  factors 
was  not  warranted  because  the  proposed 
AEGL-3  values  are  equivalent  to 
exposures  in  humans  that  are  known  to 
produce  only  ocular  and  respiratory 
tract  irritation. 

The  AEGL  values  for  sulfur  mustard 
are  based  upon  noncancer  endpoints. 
Sulfur  mustard  is  genotoxic  and  has 
induced  carcinogenic  responses  in 
hiunans  following  single  high  exposures 
and  following  multiple  exposures  that 
were  sufficient  to  produce  adverse 
effects.  Carcinogenic  responses, 
however,  are  not  known  to  occur  with 
asymptomatic  exposures.  Limitations  on 
the  currently  available  data  do  not  allow 
for  a  definitive  quantitative  cancer  risk 
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The  I 


which  the  AEGL-1  and  AEGL-2  values 
are  based  is  the  most  sensitive  response 
to  sulfur  mustard  vapor.  The  AEGL-3 
values  provide  Ct  products 
(approximately  60-130  mg-min/m^)  that 
are  known  to  cause  only  moderate  to 
severe  ocular  irritation  and  possible 
respiratory  tract  irritation  in  human 


subjects  but  not  life-  threatening  health 
effects  or  death.  Although,  the  overall 
database  for  acute  inhalation  exposure 
to  sulfur  mustard  is  not  extensive,  the 
AEGL  values  appear  to  be  supported  by 
the  available  data  and  in  some  cases, 
similar  values  obtained  using  somewhat 
differing  approaches. 


Summary  of.  Proposed  AEGL  Values  for  Sulfur  Mustard  [ppm  (mg/m3)] 


Classificatj  )n 


10-min. 


30-min. 


1-hour 


4-hour 


8-hour 


Endpoint  (Reference) 


AEGL-1  (Nondisbt}ling) 
AEGL-2  (Disabii 
AEGL-3  (Lethalli 


>g) 


/) 


0.06  (0.40) 
0.09  (0.60) 
0.91  (6.1) 


0.02  (0.13) 
0.03  (0.20) 
0.63  (4.2) 


0.01 
(0.067) 

0.02  (0.10) 
0.32  (2.1) 


0.003 
(0.017) 

0.004 
(0.025) 

0.08  (0.53) 


O001 
(0.008) 

0.002 
(0.013) 

0.04  (0.27) 


Conjunctival  injection  and  minor  discomfort 
with  no  functional  decrement  in  human  vol- 
unteers (Anderson,  1942) 

Well  marked,  generalized  conjunctivitis, 
edema,  photophobia,  and  eye  irritation  in 
human  volunteers  (Anderson,  1942) 

Lethality  estimate  in  mice  (Kumar  and 
Vijayaraghavan,  1998) 


Reed 
concentration 
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4.  HCFC-14lb  (1 .1-dichIoro-l- 
fluoroethane]  <  ir 

bydrochlorofli  orocarbon-1 4 1  b — i. 
Description.  1.  l-Dichloro-1-fluoroethane 


has  been  developed  as  a  replacement  for 
fully  halogenated  chlorofluorocarbons 
as  its  residence  time  in  the  atmosphere 
is  shorter  and  its  ozone  depleting 
potential  is  lower  than  that  of  presently 
used  chlorofluorocarbons.  HCFC-14lb 
may  be  used  in  the  production  of  rigid 
polyurethane  and  polyisocyanurate  or 
phenolic  insulation  foams  for 
residential  and  commercial  buildings.  It 
may  also  be  used  as  a  solvent  in 
electronic  and  other  precision  cleaning 
applications. 

HCFC-14lb  is  of  low  inhalation 
toxicity.  Its  effects  have  been  studied 
with  human  subjects  and  several  animal 
species  including  the  monkey,  dog,  rat, 
mouse,  and  rabbit.  In  addition,  studies 
addressing  repeated  and  chronic 
exposures,  genotoxicity, 
carcinogenicity,  neurotoxicity,  and 
cardiac  sensitization  were  also 
available.  At  high  concentrations, 
halogenated  hydrocarbons  may  produce 
cardiac  arrhythmias;  this  sensitive 
endpoint  was  considered  in 
development  of  AEGL  values. 

Adequate  data  were  available  for 
development  of  the  three  AEGL 
ciassiHcations.  Inadequate  data  were 
available  for  determination  of  the 
relationship  between  concentration  and 
exposure  duration  for  a  fixed  effect. 
However,  based  on  the  rapidity  with 
which  blood  concentrations  in  humans 
approached  equilibrium,  the  similarity 
in  lethality  values  in  rats  exposed  for  4 
or  6  hours,  and  the  fact  that  the  cardiac 
sensitization  effect  is  based  on  a 
concentration  threshold  rather  than 
exposure  duration,  all  AEGL  values 
were  flat-lined  across  time.  The  fact  that 
some  experimental  exposure  durations 
in  both  human  and  animal  studies  were 
generally  long,  4  to  6  hours,  lends 


confidence  to  flat-lining  the  values  for 
the  shorter  exposure  durations. 

The  AEGL-1  value  was  based  on  the 
observation  that  exercising  human 
subjects  could  tolerate  exposure  to 
concentrations  of  500  or  1,000  ppm  for 
4  hours  with  no  effects  on  lung 
functions,  respiratory  symptoms, 
irritation  of  the  eyes,  or  cardiac 
symptoms  (Utell  et  al.,  1997).  Results  of 
exposures  of  two  subjects  for  an 
additional  2  hours  to  the  500  ppm 
concentration  and  one  of  the  subjects  to 
the  1 ,000  ppm  concentration  for  an 
additional  2  hours  did  not  indicate  a 
clear  effect  on  neurobehavioral 
parameters.  Because  the  4-  or  6-hour 
1,000  ppm  concentration  is  a  no- 
observed-effect-level  (NOEL),  there  were 
no  indications  of  response  differences 
among  tested  subjects,  and  animal 
studies  indicate  that  adverse  effects 
occur  only  at  considerably  higher 
concentrations,  the  value  was  not 
adjusted  by  an  UF  to  protect  sensitive 
individuals.  Because  blood 
concentrations  of  HCFC-14lb  rapidly 
approached  equilibrium  and  did  not 
greatly  increase  after  55  minutes  of 
exposure,  the  value  of  1,000  ppm  was 
used  for  all  time  periods. 

The  AEGL-2  value  was  based  on  the 
lowest  concentration  that  caused 
cardiac  sensitization  in  dogs  exposed  to 
HCFC-14lb  for  10  minutes  (Mullin, 
1977).  This  value  of  5,200  ppm  is  far 
below  the  lowest  concentrations  that 
caused  death  from  cardiac  flbrillation 
(10,000  ppm  in  this  study  and  20,000 
ppm  in  a  similar  study  [Hardy  et  al., 
1989a]).  Because  the  cardiac 
sensitization  test  is  supersensitive  as  the 
response  to  epinephrine  is  optimized 
(the  epinephrine  dose  is  greater  than  the 
physiological  level  in  stressed  animals 
by  up  to  a  factor  of  10),  a  single 
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intraspecies  UF  of  3  was  applied  to 
protect  sensitive  individuals.  Cardiac 
sensitization  is  concentration 
dependent;  duration  of  exposure  did  not 
influence  the  concentration  at  which 
this  effect  occurred.  Using  the  reasoning 
that  the  concentration  is  the 
determining  factor  in  cardiac 
sensitization  and  exposure  duration  is 
of  lesser  importance,  the  resulting  value 
of  1,700  ppm  is  proposed  for  all  time 
periods. 


The  AEGL-3  values  were  based  on  the 
concentration  of  9,000  ppm,  the  highest 
value  that  resulted  in  mild  to  marked 
cardiac  responses  but  did  not  cause 
death  in  a  cardiac  sensitization  study 
with  the  dog  (Hardy  et  al.,  1989a). 
Because  the  cardiac  sensitization  test  is 
supersensitive  as  the  response  to 
epinephrine  is  optimized,  a  single 
intraspecies  UF  of  3  was  applied  to 
protect  sensitive  individuals.  Using  the 
reasoning  that  the  concentration  is  the 


determining  factor  in  cardiac 
sensitization  and  exposure  duration  is 
of  lesser  importance,  the  resulting  value 
of  3,000  ppm  is  proposed  for  all  time 
periods. 

Based  on  the  extensive  database 
involving  both  human  and  animal 
exposures  and  use  of  the  most  sensitive 
endpoint  in  the  studies,  confidence  in 
the  AEGL  values  is  high.  Values  are 
summarized  in  the  table  below. 


Summary  Table  of  Proposed  AEGL  Values  for  HCFC-Ulb  (1.1-Dichloro-1-fluoroethane)  [ppm  (mg/m^)] 


Classification 

10-min. 

30-min. 

1  -hour 

4-hour 

8-hour 

Endpoint  (Reference) 

AEGL-1  (Nondis- 

1.000 

1,000 

1,000 

1,000 

1,000 

No  effect-humans  (Utell  et  a!.,  1997) 

abling) 

(4,850) 

■     (4,850) 

(4,850) 

(4,850) 

(4,850) 

AEGL-2  (Disabling) 

1,700 

1,700 

1,700 

1.700 

1,700 

Threshold     for     cardiac     arrtiythmia — dog^ 

(8,245) 

(8,245) 

(8,245) 

(8,245) 

(8,245) 

(Mullin,  1977) 

AEGL-3  (Lethality) 

3,000 

3,000 

3,000 

3,000 

3,000 

Threshold  for  severe  cardiac  response— dog' 

(14,550) 

(14,550) 

(14,550) 

(14,550) 

(14,550) 

(Hardy  et  al..  1989a) 

Response  to  challenge  dose  of  epinephrine  (cardiac  sensitization  test). 
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studies  with  HCFC-14lb.  Final  Report: 
December  4,  1997.  MA-RR-97-2406, 
Departments  of  Medicine, 
Environmental  Medicine,  and 
Pharmacology  and  Physiology, 
University  of  Rochester  Medical  Center, 
Rochester,  NY. 

5.  HFC-134a  (1,1,1,2- 
tetrafluoroethane)  or 
bydrofluorocarbon-134a — i.  Description. 
1,1,1,2-Tetrafluoroethane  has  been 
developed  as  a  replacement  for  fully 
halogenated  chlorofluorocarbons 
because  its  residence  time  in  the 
atmosphere  is  shorter  and  its  ozone 
depleting  potential  is  insignificant. 
HFC- 134a  may  be  used  in  refrigeration 
and  air  conditioning  systems,  as  a 
blowing  agent  for  polyurethane  foams, 
and  as  a  propellant  for  medical  aerosols. 
Yearly  production  is  estimated  at 
175,000  tons. 

HFC-1 34a  has  a  very  low  acute 
inhalation  toxicity.  Its  acute  inhalation 
effects  have  been  studied  with  human 
subjects  and  several  animal  species 
including  the  monkey,  dog,  rat,  and' 
mouse.  In  addition,  studies  addressing 
repeated  and  chronic  exposures, 


genotoxicity,  carcinogenicity, 
neurotoxicity,  and  cardiac  sensitization 
were  also  available.  At  high 
concentrations,  halogenated 
hydrocarbons  may  produce  cardiac 
arrhythmias;  this  sensitive  endpoint  was 
considered  in  development  of  AEGL 
values. 

Adequate  data  were  available  for 
development  of  the  three  AEGL 
classifications.  Inadequate  data  were 
available  for  determination  of  the 
relationship  between  concentration  and 
time  for  a  fixed  effect.  Based  on  the 
observations  that: 

a.  Blood  concentrations  in  humans 
rapidly  approach  equilibriima  with 
negligible  metabolism  and  tissue 
uptake. 

b.  The  endpoint  of  cardiac 
sensitization  is  a  blood  concentration- 
related  threshold  phenomenon,  derived 
values  for  each  AEGL  classification 
were  flat-lined  across  time. 

The  AEGL-1  concentration  was  based 
on  a  1-hour  no-effect  concentration  of 
8,000  ppm  in  human  subjects  (Emmen 
and  Hoogendijk,  1998).  This 
concentration  was  without  effects  on 
limg  functions,  respiratory  parameters, 
the  eyes  (irritation),  or  the  heart  (cardiac 
symptoms).  Because  this  concentration 
is  considerably  below  that  causing  any 
effect  in  animal  studies,  no  intraspecies 
UF  was  applied.  Based  on  the  fact  that 
blood  concentrations  in  this  study 
appeared  to  be  approaching  equilibrium 
following  55  minutes  of  exposure  and 
effects  are  determined  by  blood 
concentrations,  the  value  of  8,000  ppm 
was  used  across  all  time  periods. 

The  AEGL-2  concentration  was  based 
on  the  no-effect  concentration  of  40,000 


ppm  for  cardiac  sensitization  in  dogs 
(Hardy  et  al.,  1991).  Because  the  cardiac 
sensitization  test  is  supersensitive  as  the 
response  to  epinephrine  is  optimized 
(the  epinephrine  dose  is  greater  than  the 
physiological  level  in  stressed  animals 
by  up  to  a  factor  of  10),  a  single 
intraspecies  UF  of  3  was  applied  to 
protect  sensitive  individuals.  Cardiac 
sensitization  is  concentration 
dependent;  duration  of  exposure  does 
not  influence  the  concentration  at 
which  this  effect  occurs.  Using  the 
reasoning  that  the  concentration  is  the 
determining  factor  in  cardiac 
sensitization  and  exposure  duration  is 
of  lesser  importance,  the  resulting  value 
of  13,000  ppm  is  proposed  for  all  time 
periods. 

The  AEGL-3  concentration  was  based 
on  the  concentration  of  80,000  which 
caused  marked  cardiac  effects  but  no 
deaths  in  dogs  (Hardy  et  al.,  1991). 
Because  the  cardiac  sensitization  test  is 
supersensitive  as  the  response  to 
epinephrine  is  optimized  (the 
epinephrine  dose  is  greater  than  the 
physiological  level  in  stressed  animals 
by  up  to  a  factor  of  10),  a  single 
intraspecies  UF  of  3  was  applied  to 
protect  sensitive  individuals.  Cardiac 
sensitization  is  concentration 
dependent;  duration  of  exposure  does 
not  influence  the  concentration  at 
which  this  effect  occurs.  Using  the 
reasoning  that  the  concentration  is  the 
determining  factor  in  cardiac 
sensitization  and  exposure  duration  is 
of  lesser  importance,  the  resulting  value 
of  27,000  ppm  is  proposed  for  all  time 
periods. 

Based  on  the  extensive  database 
involving  both  human  and  animal 
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exposures  and 
endpoint  in 


use  of  the  most  sensitive      the  AEGL  values  is  high.  Values  are 
studies,  confidence  in        summarized  in  the  table  below. 


th(( 

SuMMAFY  Table  of  Proposed  AEGL  Values  for  HFC-134''  (1,1,1,2-Tetrafluoroethane)  [ppm  (mg/m^)] 


Classificatk  n 


10-min. 


30-min. 


1  -hour 


4-hour 


8-hour 


Endpoint  (Reference) 


AEGL-1  (NondJsibling) 
AEGL-2  (Disablir  g) 
AEGL-3  (Lethality ) 


8.000 

(34,000) 
13.000 

(55.250) 
27.000 

(114,750) 


8,000 

(34,000) 
13,000 

(55,250) 
27,000 

(114,750) 


8,000 

(34,000) 
13.000 

(55.250) 
27,000 

(114,750) 


8,000 

(34,000) 
13,000 

(55,250) 
27,000 

(114.750) 


8,000 

(34,000) 
13,000 

(55.250) 
27,000 

(114,750) 


No  effects — humans  (Emmen  and  Hoogendijk, 

1998) 
No  effect,  cardiac  sensitization — dogs  (Hardy 

etal..  1991) 
Marked    effect,     cardiac    sensitization — dogs 

(Hardy  etal.,  1991) 


ii.  Reference:  i 
Emmen,  H.H 


CFC-12  and  air 
body  exposure 


and  Hoogendijk,  E.M.G. 
1998.  Report  oi  i  an  ascending  dose 
safety  study  co  nparing  HFA-134a  with 
administered  by  whole- 
to  healthy  volunteers. 
MA-250B-82-  (06,  TNO  Report 
V98.754,  The  h  etherlands  Organization 
Nutrition  and  P  ood  Research  Institute, 
Zeist,  The  Netli  erlands. 

Hardy,  C.J..  S  barman,  I.J.,  and  Clark, 
G.C.  1991.  Assessment  of  cardiac 
sensitisation  pc  tential  in  dogs: 


Comparison  of 
Report  No.  CTl 


4FA  134a  and  A12. 
/C/2521.  Huntingdon 


Research  Centra.  Huntingdon, 
Cambridgeshin  ,  U.K. 

6.  Hydrogen  >  :yanide  (HCN)—\. 
Description.  Hy  drogen  cyanide  is  a 
colorless,  rapidly  acting,  highly 
poisonous  gas  (  r  liquid  having  an  odor 
of  bitter  almonc  s.  Most  HCN  is  used  as 
an  intermediate  at  the  site  of 
production.  Ma  jor  uses  include  the 
manufacture  of  nylons,  plastics,  and 
fumigants;  it  is  also  used  in 
electroplating  and  mining.  Exposures  to 
HCN  may  occui  in  industrial  situations 
as  well  as  from  cigarette  smoke, 
combustion  pre  ducts,  and  natiu^ly 
occurring  cyani  de  compounds  in  foods. 

HCN  is  a  systBmic  poison;  toxicity  is 
due  to  inhibition  of  cytochrome  oxidase 
which  prevents  cellular  utilization  of 
oxygen.  Lack  ol  oxygen  supply  to  the 
brain  results  in  loss  of  consciousness, 
respiratory  arre  it,  and,  ultimately, 
death.  Stimulat  on  of  the 
chemoreceptors  of  the  carotid  and  aortic 
bodies  produce  ;  a  brief  period  of 
hyperpnea;  care  iac  irregularities  may 
also  occur.  The:  le  mechanisms  of  action 
are  the  same  foi  all  species. 

Inhalation  sti  dies  resulting  in 
sublethal  effect; ;  such  as  incapacitation 
and  changes  in  respiratory  and  cardiac 
parameters  wer  5  described  for  the 
monkey,  rat,  ani  mouse;  lethality 


studies  were  available  for  the  rat, 
mouse,  and  rabbit.  Exposure  durations 
ranged  from  a  few  seconds  to  24  hours. 
Regression  analyses  of  the  exposure 
duration-concentration  relationships  for 
both  incapacitation  and  lethality  for  the 
monkey  determined  that  the 
relationship  is  C^  x  t  =  k  and  that  the 
relationship  for  lethality  (based  on  rat 
data)  is  C^  *  x  t  =  k.  Although  human 
exposures  have  occurred,  no  reliable 
data  on  exposure  concentrations  were 
available. 

The  AEGL-1  was  not  determined 
because  serious  effects  may  occur  at 
concentrations  below  those  causing 
irritation  or  notable  discomfort.  In 
addition,  the  onset  of  serious  effects  is 
very  rapid. 

The  AEGL-2  was  based  on  a 
concentration  of  60  ppm  for  30  minutes 
which  resulted  in  a  slight  depressive 
effect  on  the  central  nervous  system  of 
monkeys  as  evidenced  by  changes  in 
electroencephalograms;  there  was  no 
physiological  response  (Pvu'ser,  1984; 
Purser  et  al.,  1984).  The  mechanism  of 
action  of  HCN  is  the  same  for  all 
mammalian  species,  but  the  rapidity  of 
the  toxic  effect  may  be  related  to  relative 
respiration  rates  as  well  as 
pharmacokinetic  considerations.  The 
monkey  is  an  appropriate  model  for 
extrapolation  to  humans  as  the 
respiratory  systems  of  monkeys  and 
humans  are  similar.  Because  the 
monkey  is  an  appropriate  model  and  the 
mechanism  of  action  of  HCN  is  the  same 
for  all  species,  an  interspecies  UF  of  2 
was  applied.  Humans  may  differ  in  their 
sensitivity  to  HCN  but  no  data  regarding 
specific  differences  were  located  in  the 
available  literature.  Therefore,  an 
intraspecies  UF  of  3  was  applied.  The 
30-minute  concentration  of  60  ppm  was 
divided  by  a  combined  interspecies  and 
intraspecies  UF  of  6  and  scaled  across 
time  for  the  AEGL  specified  exposure 


periods  using  the  relationship  C^  x  t  = 
k.  The  safety  of  the  10-  and  30-minute 
values  are  supported  by  monitoring 
studies  in  which  concentrations  of  10- 
15  ppm  produced  central  nervous 
system  effects  in  some  workers. 

The  rat  provided  the  only  data  set  for 
calculation  of  LCoi  values  for  different 
time  periods  (E.I.  du  Pont  de  Nemours 
and  Company,  1981).  The  LCoi  values 
were  considered  the  threshold  for 
lethality  and  were  used  as  the  basis  for 
deriving  AEGL-3  values.  The  mouse,  rat, 
and  rabbit  were  equally  sensitive  to  the 
lethal  effects  of  HCN  as  determined  by 
similar  LCso  values  for  the  same  time 
periods.  In  an  earlier  study,  times  to 
death  for  several  animal  species  showed 
that  mice  and  rats  may  be  slightly  more 
sensitive  to  HCN  than  monkeys  (and 
presumably  humans).  The  differences  in 
sensitivity  were  attributed,  at  least 
partially,  to  the  more  rapid  respiratory 
rate  of  the  rodent  species.  Because  LCso 
values  for  several  species  were  within  a 
factor  of  1.5  of  each  other,  an 
interspecies  UF  of  2  was  applied. 
Humans  may  differ  in  their  sensitivity 
to  HCN  but  no  data  regarding  specific 
differences  were  located  in  the  available 
literature.  Therefore,  an  intraspecies  UF 
of  3  was  applied  to  protect  sensitive 
individuals.  The  15-  and  30-minute  and 
1-hour  LGm  values,  138,  127,  and  88 
ppm,  respectively,  were  divided  by  a 
total  UF  of  6.  The  15-minute  value  was 
time  scaled  to  10  minutes  to  derive  the 
10-minute  AEGL-3,  the  30-minute  LCoi 
was  used  for  the  30-minute  AEGL-3 
value,  and  the  60-minute  LCoi  was  used 
to  calculate  the  1-,  4-,  and  8-hour  AEGL- 
3  concentrations.  For  the  AEGL-3 
values,  scaling  across  time  utilized  the 
lethal  concentration-exposure  duration 
relationship  for  the  rat,  C- ''  x  t  =  k. 

The  proposed  values  appear  in  the 
table  below. 
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Summary  of  Proposed  AEGL  Values  for  Hydrogen  Cyanide  [ppm  (mg/m^)] 


Classification 

10-min. 

30-min. 

1-hour 

4-hour 

8-hour 

Endpoint  (Reference) 

AEGL-1  (Nondisabling) 

NA1 

NA 

NA 

NA 

NA 

Serious  effects  may  occur  below  detectabte 
concentrations  or  concentrations  causing 
discomfort 

AEGL-2  (Disabling) 

17(19) 

10(11) 

7.1  (7.8) 

3.5  (3.9) 

2.5  (2.8) 

Slight  central  nervous  system  depression- 
monkey  (Purser.  1984) 

AEGL-3  (Lethality) 

27  (30) 

21  (23) 

15  (17) 

8.6  (9.7) 

6.6  (7.3) 

Lethality  (LC,,,)— rat  (E.I.  du  Pont  de  Nemours, 
1981) 

Not  appropriate. 


ii.  References. 

E.I.  du  Pont  de  Nemours  and 
Company.  1981.  Inhalation  Toxicity  of 
Common  Combustion  Gases.  Haskell 
Laboratory  Report  No.  238-81.  Haskell 
Laboratory,  Newark,  DE. 

Purser,  D.A.  1984.  A  bioassay  model 
for  testing  the  incapacitating  effects  of 
exposure  to  combustion  product 
atmospheres  using  cynomolgus 
monkeys.  Journal  of  Fire  Sciences.  2:20- 
36. 

Purser,  D.A.,  Grimshaw,  P.,  and 
Berrill,  K.R.  1984.  Intoxication  by 
cyanide  in  fires:  A  study  in  monkeys 
using  polyacrylonitrile.  Archives  of 
Environmental  Health.  39:394-400. 

7.  Hydrogen  fluoride  (HF) — i. 
Description.  Hydrogen  fluoride  is  a 
colorless,  highly  irritating  and  corrosive 
gas.  Reaction  with  water  is  rapid, 
producing  heat  and  hydrofluoric  acid. 
Hydrogen  fluoride  is  used  in  the 
manufacture  of  artificial  cryolite;  in  the 
production  of  aluminum,  fluoroccu-bons, 
and  uranium  hexafluoride;  as  a  catalyst 
in  alkylation  processes  in  petroleum 
refining;  in  the  manufacture  of  fluoride 
salts;  and  in  stainless  steel  pickling 
operations.  It  is  also  used  to  etch  glass 
and  as  a  cleaner  in  metal  finishing 
processes. 

Hydrogen  fluoride  is  a  severe  irritant 
to  the  eyes,  skin,  and  nasal  passages; 
high  concentrations  may  penetrate  to 
the  limgs  resulting  in  edema  and 
hemorrhage.  Data  on  irritant  effects  in 
humans  and  lethal  £uid  sublethal  effects 
in  six  species  of  mammals  (monkey, 
dog,  rat,  mouse,  guinea  pig,  and  rabbit) 
were  available  for  development  of 
AEGLs.  The  data  were  considered 
adequate  for  derivation  of  the  three 
AEGL  classifications  for  five  exposure 
periods.  Regression  analyses  of  the 
reported  concentration-exposure 
durations  for  lethality  for  the  animal 
species  determined  that  the  relationship 
between  concentration  and  time  is  C^  x 
t  =  k. 

The  AEGL-1  values  were  based  on  the 
observation  that  human  volunteers 
could  tolerate  exposure  to  a 


concentration  of  2  ppm  for  6  hours  with 
only  mild  irritation  of  the  eyes,  skin, 
and  upper  respiratory  tract  (Largent, 
1960,  1961).  This  concentration  was 
adjusted  by  an  UF  of  3  to  protect 
sensitive  individuals  and  scaled  to  the 
30-minute  and  1-,  4-,  and  8-hour 
exposure  durations  using  C-  x  t  =  k.  The 
factor  of  3  was  selected  because 
hydrogen  fluoride  reacts  chemically 
with  the  tissues  of  the  respiratory  tract; 
the  adverse  effects  are  unlikely  to  differ 
among  individuals.  The  resulting 
derived  values,  2.3,  1.6,  0.82,  and  0.58 
ppm,  were  rounded  to  the  nearest  whole 
integers  of  2.0,  2.0, 1.0,  and  1.0, 
respectively,  by  the  NAC/AEGL 
Committee.  Because  irritant  properties 
would  not  change  greatly  between  the 
10-minute  and  30-minute  time  frames, 
the  lO-minute  AEGL-1  was  set  at  the 
same  value  of  2.0  ppm  as  the  30-minute 
AEGL-1. 

The  10-minute  AEGL-2  value  was 
based  on  an  absence  of  serious 
pulmonary  or  other  adverse  effects  in 
rats  during  direct  delivery  of  HF  to  the 
trachea  for  an  exposure  period  of  10 
minutes  (Dalbey,  1996;  Dalbey  et  al., 
1998).  This  reported  concentration- 
exposure  value  of  950  ppm  for  10 
minutes  was  adjusted  by  a  combined  UF 
of  10:  3  for  interspecies  variation  since 
the  rat  was  not  the  most  sensitive 
species  in  other  studies  (but  direct 
delivery  to  the  trachea  is  a  sensitive 
model)  and  an  intraspecies  UF  of  3 
since  HF  reacts  chemically  and 
indiscriminately  with  the  tissues  of  the 
respiratory  tract  and  adverse  effects  are 
unlikely  to  differ  among  individuals. 

The  30-minute  and  the  1-,  4-  and  8- 
hour  AEGL-2  values  were  based  on  a 
study  in  which  dogs  exposed  to  243 
ppm  for  1  hour  showed  signs  of  more 
than  mild  irritation,  including  blinking, 
sneezing,  and  coughing  (Rosenholtz  et 
al.,  1963).  The  1-hour  value  of  243  ppm 
was  adjusted  by  a  total  UF  of  10:  3  for 
intraspecies  variation  since  the  dog  is  a 
sensitive  species  for  sensory  irritation 
and  3  for  intraspecies  variation  since  HF 
reacts  chemically  and  indiscriminately 


with  the  tissues  of  the  respiratory  tract 
and  effects  are  unlikely  to  differ  among 
individuals.  The  values  were  scaled 
across  time  using  C-  x  t  =  k  where  the 
value  of  n  =  2  was  derived  from 
concentration:  Exposure  duration 
relationships  based  on  lethality. 

The  10-minute  AEGL-3  value  was 
based  on  the  reported  10-minute  lethal 
threshold  in  orally  cannulated  rats  of 
1,764  ppm  (Dalbey,  1996;  Dalbey  et  al.. 
1998).  This  value  was  rounded  down  to 
1,700  ppm  and  adjusted  by  UFs  of  3  for 
interspecies  differences  (LC^o  values 
differ  by  a  factor  of  approximately  2—4 
between  the  mouse  and  rat)  and  3  for 
intraspecies  differences  since  HF  reacts 
chemically  and  indiscriminately  with 
tissues  of  the  respiratory  tract  and 
effects  are  unlikely  to  differ  among 
individuals.  The  total  adjustment  for 
UFs  for  the  10-minute  AEGL-3  value 
was  10. 

The  30-minute  and  the  1-,  4-,  and  8- 
hour  AEGL-3  values  were  derived  from 
a  reported  1-hour  exposure  resulting  in 
no  deaths  in  mice  (Wohlslagel  et  al., 
1976).  The  data  indicated  that  the  value 
of  263  ppm  was  the  threshold  for 
lethality.  A  comparison  of  LCso  values 
among  species  in  several  studies 
determined  that  the  mouse  was  the  most 
sensitive  species  in  lethality  studies. 
The  1-hour  value  of  263  ppm  was 
adjusted  by  an  interspecies  UF  of  1 
since  the  mouse  was  the  most  sensitive 
species  and  intraspecies  UF  of  3  since 
HF  reacts  chemically  and 
indiscriminately  with  tissues  of  the 
respiratory  tract  and  effects  are  unlikely 
to  differ  among  individuals.  A 
modifying  factor  of  2  was  applied  to 
account  for  the  steepness  of  the  lethal 
dose-response  curve  and  the  value  was 
scaled  to  the  other  AEGL-specified 
exposure  periods  using  a  value  of  n  =  2. 

Based  on  the  extensive  database 
involving  both  human  and  animal 
exposures  (six  species  of  mammals)  for 
various  exposure  durations,  confidence 
in  the  AEGL  values  is  high.  Values  are 
summarized  in  the  table  below. 
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Summary  of  Proposed  AEGL  Values  for  Hydrogen  Fluoride  (HF)  [ppm  (mg/m^)] 


Classificatior 


10-min. 


30-min. 


1-hour 


4-hour 


8-hour 


Endpoint  (Reference) 


AEGL-1  (Nondisa^ling)      2(1.6) 
AEGL-2  (Disablind)  95  (78) 


AEGL-3  (Lethality  170  (139) 


2(1.6) 
34(28) 


62(51) 


2(1.6) 
24  (20) 


44(36) 


1  (0.8) 
12  (9.8) 


22  (18) 


1  (0.8) 
8.6  (7.0) 


15(12) 


Irritation  in  humans  (Largent,  1960;  1961) 
NOAEL   tor   lung   effects   in   cannulated   rats 

(Dalbey,  1996;  Dalbey  et  al.,  1998);'  sensory 

irritation  in  dogs  (Rosenholtz  et  al.,  1963)^ 
Lethality  threshold  in  cannulated  rats  (Dalbey, 

1996;  Dalbey  etal.,  1998);3 
Lethality  threshold  in  mice  (Wohlslagel  et  al., 

1976)" 


AE(  IL 


^  10-minute 

2  30-minute  and 

3  10-minute  AE(iL 
*  30-minute  and 


2  value. 
1-,  4-,  and  8-hour  AEGL-2  values. 

-3  value. 
1-,  4-,  and  8-hour  AEGL-3  values. 
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8.  Hydrogen  sulfide  /H2S)— i. 
Description.  The  AEGL-1  was  based  on 
persistent  odors,  eye  and  throat 
irritation,  headache,  and  nausea  in  six 
workers  exposed  to  a  mean 
concentration  of  0,09  ppm  H2S  for 
approximately  5  hours  in  a  monitoring 
van  downwind  from  an  oil  refinery 
(TNRCC,  1998).  An  UF  of  3  was  applied 
to  account  for  intraspecies  variability 
since  minor  irritation  is  not  likely  to 
vary  greatly  between  individuals.  The 
value  was  flat-lined  across  the  10-  and 
30-minute  and  1-,  4-,  and  8-hour 
exposure  time  points.  The  flat-lining 
approach  was  considered  appropriate 
since  mild  irritant  effects  generally  do 
not  vary  greatly  over  time. 

The  AEGL-2  was  based  on  focal  areas 
of  perivascular  edema  and  an  increase 
in  protein  and  lactic  acid 
dehydrogenase  (LDH)  in 
bronchioalveolar  lavage  fluid  in  rats 
exposed  to  200  ppm  hydrogen  sulfide 
for  4  hours  (Green  et  al.,  1991;  Khan  et 
al.,  1991).  An  UF  of  3  was  used  to 
extrapolate  from  animals  to  humans 
since  rat  and  mouse  data  suggest  little 


interspecies  variability.  An  UF  of  3  was 
also  applied  to  account  for  sensitive 
individuals  since  data  suggest  little 
strain  variability  of  hydrogen  sulfide 
toxicity  among  rats  (total  UF  =  10).  The 
4-hour  experimental  value  was  then 
scaled  to  the  10-  and  30-minutes  and  1- 
and  8-hour  time  points,  using  C^"'  x  t 
=  k.  The  exponent  of  4,36  was  derived 
from  rat  lethality  data  ranging  from  10- 
minutes  to  6-hour  exposure  duration. 

The  AEGL-3  was  based  on  a  1-hour 
no-effect-level  for  death  in  rats  (504 
ppm)  (MacEwen  and  Vemot,  1972),  An 
UF  of  3  was  used  to  extrapolate  from 
animals  to  humans  since  rat  and  mouse 
data  suggest  little  interspecies 
variability.  An  UF  of  3  was  also  applied 
to  account  for  sensitive  individuals 
since  data  suggest  little  strain  variability 
of  hydrogen  sulfide  toxicity  among  rats 
(total  UF  =  10).  The  value  was  then 
scaled  to  the  10-  and  30-minutes  and  1- 
,  4-,  and  8-hour  time  points,  using  C^  '*> 
X  t  =  k.  The  exponent  of  4,36  was 
derived  from  rat  lethality  data  ranging 
from  10  minutes  to  6  hours  exposure 
duration. 

The  calculated  values  are  listed  in  the 
table  below. 


Summary  of  Proposed  AEGL  Values  for  Hydrogen  Sulfide  [ppm  (mg/m^)] 


Classification 

10-min. 

30-min. 

1-hour 

4-hour 

8-hour 

Endpoint  (Reference) 

AEGL-1  (Nondisab 

ing)       0.03  (0.04) 

0.03  (0.04) 

0.03  (0.04) 

0  03  (0.04) 

0.03  (0.04) 

Persistent  odor,  eye,  and  throat  irritation,  head- 
ache, nausea  (TNRCC,  1998) 

AEGL-2  (Disabling 

42  (59) 

32  (45) 

28  (39) 

20  (28) 

17  (24) 

Perivascular  edema,  increased  protein,  and 
LDH  in  lavage  fluid  in  rats  (Green  et  al.. 

1991;  Khan  etal,  1991) 

AEGL-3  (Lethality) 

76  (106) 

60(85) 

50(71) 

37  (52) 

31  (44) 

1  hour  no-effect-level  for  death  In  rats 
(MacEwen  and  Vernot,  1972) 
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)gy.  70:1943-1949. 
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macrophages  in  rats.  Journal  of 
Toxicology  and  Environmental  Health. 
33:57-64. 
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1972.  Toxic  Hazards  Research  Unit 
Annual  Report.  Aerospace  Medical 
Research  Laboratory,  Air  Force  Systems 
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62.  pp.  66-69. 
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TNRCC  (Texas  Natural  Resources 
Conservation  Commission).  1998.  Memo 
from  Tim  Doty  to  JoAnn  Wiersma. 
Corpus  Christi  Mobile  Laboratory  Trip, 
January  31-February  6, 1998;  Real-Time 
Gas  Chromatography  and  Composite 
Sampling,  Sulfur  Dioxide,  Hyclrogen 
Sulfide,  and  Impinger  Sampling.  April 
20, 1998. 

9.  Otto  Fuel  II  (main  component 
propylene  glycol  dinitrate;  CAS  No. 
6423-43-4)— i.  Description.  Otto  Fuel  II, 
a  liquid  propellant  used  exclusively  by 
the  U.S.  Navy  in  torpedoes  and  other 
weapon  systems,  is  a  mixtiu^e  of  three 
syntfietic  compounds;  1,2-Propylene 
glycol  dinitrate  (PGDN),  which  is  a 
nitrate  ester  explosive,  dibutyl  sebacate 
(a  desensitizer),  and  2- 
nitrodiphenylamine  (a  stabilizer).  The 
primary  component  and  the  one 
responsible  for  the  toxicity  of  Otto  Fuel 
II  is  PGDN,  a  volatile  liquid  with  a 
disagreeable  odor.  Because  PGDN  is  the 
primary  and  most  toxic  component  of 
Otto  Fuel  II  and  because  only  PGDN  is 
relatively  volatile  compared  with  the 
other  components,  AEGLs  have  been 
derived  in  terms  of  PGDN  with  the 
notation  that  the  values  are  appropriate 
for  Otto  Fuel  II. 

PGDN  is  a  systemic  toxicant  with 
effects  on  the  cardiovascular  and  central 
nervous  systems.  Its  vasodilatory  action 
results  in  headaches  during  himian 
exposiu^s.  Symptoms  of  dizziness,  loss 
of  balance,  nasal  congestion,  eye 
irritation,  palpitations,  and  chest  pains 
have  also  been  reported. 
Methemoglobinemia  has  been  reported 
at  the  high  concentrations  used  in 
studies  with  animals. 

Few  data  were  available  that  met  the 
definitions  of  AEGL  endpoints.  One 
inhalation  study  with  20  human 
subjects  described  effects  of  headaches 
and  slight  loss  of  balance  at  exposure 
concentrations  of  0.1  to  1.5  ppm  for 
exposure  durations  up  to  8  hours 
(Stewart  et  al.,  1974).  Acute  exposure  of 


monkeys  to  concentrations  of  70-100 
ppm  for  6  hours  resulted  in  severe  signs 
of  toxicity  including  convulsions  but  no 
deaths  (Jones  et  al.,  1972).  In  the  same 
study,  exposure  of  rats  to  a  higher 
concentration  (#199  ppm  for  4  hours) 
resulted  in  no  toxic  signs.  Examination 
of  the  relationship  between  exposure 
duration  and  concentration  for  both 
mild  and  severe  headaches  in  humans 
over  periods  of  time  of  1  to  8  hours 
determined  that  the  relationship  is  C  x 
t  =  k. 

The  AEGL-1  values  were  based  on 
concentrations  of  0.5  ppm  and  0.1  ppm 
which  were  the  thresholds  for  mild 
headaches  at  exposure  durations  of  1 
and  6  hours,  respectively  (Stewart  et  al., 
1974).  This  effect  can  be  considered  the 
threshold  for  mild  discomfort  (only  one 
subject  was  affected  at  each  exposure) 
which  falls  within  the  definition  of  an 
AEGL-1.  The  0.5  ppm  concentration  was 
used  to  derive  the  30-minutes  and  1- 
hour  AEGL-1  values  and  the  0.1  ppm 
concentration  was  used  for  the  4-  and  8- 
hour  values.  Because  the  time  and 
concentration  values  were  based  on  the 
most  sensitive  subject,  these 
concentrations  were  adjusted  by  an  UF 
of  3  to  account  for  additional  differences 
in  human  sensitivity  and  scaled  to  the 
appropriate  time  periods  using  the  C  x 
t  =  k  relationship.  An  UF  of  3  was 
considered  sufficient  as  no  susceptible 
populations  were  identified  (the 
headache  effect  is  the  same  as  that 
experienced  by  heart  patients  medicated 
with  nitroglycerin  for  angina  and  these 
concentrations  are  far  below  those 
inducing  methemoglobinemia  in 
infants);  the  vasodilatory  effects  of 
PGDN,  responsible  for  the  headaches, 
are  not  expected  to  vary  greatly  among 
individuals.  The  10-minute  AEGL-1 
value  was  made  equal  to  the  30-minute 
value. 

The  AEGL- 2  values  were  based  on  a 
concentration  of  0.5  ppm  which  caused 


severe  headaches  accompanied  by 
dizziness  in  one  subject  and  slight  loss 
of  equilibrium  in  two  subjects  in  one  of 
several  sensitive  equilibrium  tests  after 
6  hours  of  exposure  (Stewart  et  al., 
1974).  This  concentration-exposure 
duration  was  considered  the  threshold 
for  impaired  inabilitv  to  escape  as 
defined  by  the  AEGL-2.  The  0.5  ppm 
concentration  was  adjusted  by  an 
intraspecies  UF  of  3  to  protect  sensitive 
individuals  and  scaled  across  time  using 
the  C  X  t  =  k  relationship  as  for  the 
AEGL-1  in  Unit  III.B.9. 

The  AEGL-3  values  were  based  on  the 
exposure  of  squirrel  monkeys  to 
concentrations  of  70-100  ppm  for  6 
hours  which  resulted  in  vomiting, 
pallor,  cold  extremities, 
semiconscousness,  and  clonic 
convulsions;  these  signs  disappeared 
upon  removal  from  the  exposure 
chamber  (Jones  et  al,,  1972).  The  lower 
concentration,  70  ppm,  was  adjusted  by 
a  total  UF  of  10.  An  interspecies  UF  of 
3  was  chosen  because  both  the  monkey 
and  human  subjects  showed  changes  in 
electrical  activity  of  the  brain  at  similar 
PGDN  concentrations,  the  threshold  for 
central  nervous  system  depressants  does 
not  vary  widely  among  manunalian 
species,  and  the  monkey  is  an 
appropriate  model  for  extrapolation  to 
humans.  An  intraspecies  UF  of  3  was 
chosen  because  the  threshold  for  central 
nervous  system  depression  also  does  not 
vary  greatly  among  individuals.  Because 
the  endpoint  for  the  AEGL-3  values  is 
different  than  the  endpoint  for  the 
AEGLs-1  and  -2  and  no  data  on  the 
relationship  between  concentration  and 
exposvu^  duration  is  available  for  the 
endpoint  of  central  nervous  system 
depression,  the  more  conservative 
values  of  n  =  3  and  n  =  1  were  used  to 
scale  from  6  hours  to  the  shorter-  and 
longer-time  periods,  respectively. 

The  proposed  values  appear  in  the 
table  below. 


Summary  of  Proposed  AEGL  Values  for  Otto  Fuel  II  [ppm  (mg/m^)] 


Classitication 

10-min. 

30-min. 

1-hour 

4-hour 

8-hour 

Endpoint  (Reterence) 

AEGL-1»  (Nondisabling) 
AEGL-2  (Disabling) 
AEGL-3  (Lethality) 

0.33  (2.3) 
6.0  (43) 
23  (165) 

0.33  (2.3) 
2.0  (14) 
16(114) 

0.17(1.1) 
1.0(6.8) 
13  (93) 

0.05  (0.34) 
0.25(1.7) 
8.0  (57) 

0.03(0.17) 
0.13  (0.8) 
5.3  (38) 

MNd  headaches  in  humans  (Stewart  et  al., 
1974) 

Severe  headaches  and  slight  imt)alance  in  hu- 
mans (Stewart  et  al.,  1974) 

Convulsions  in  monkeys  (Jones  et  al.,  1972) 

a  The  distinctive  odor  of  PGDN  will  be  noticeable  to  most  individuals  at  the  0.33  and  0.17  ppm  concentrations. 
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10.  J,l,l-Trichloroethane—i. 
Description.  1,1,1-Trichloroethane  is  a 
colorless,  nonflammable  liquid  used 
primarily  as  an  industrial  metal 
degreasing  agent.  It  is  also  used  as  a 
solvent  for  adhesives,  inks,  and  coatings 


14196 


Federal  Register /Vol.  65,  No.  51 /Wednesday,  March  15,  2000 /Notices 


ol 


and  as  an  aeros 
al..  1984) 
absorbed  from 
distributed 
accumulating  ir 
content.  In  both 
the  primary 
exposures 
nervous  system 
arrhythmogenic 
evidence  that  it 
hepatotoxicity 
Stahletal.,  19611 
It  has  little  effec  t 
does  not  seem 
toxin  although 
data  for  humans 
Trichloroethane 


res|  lonse  i 


ail 


vras 


carcinogenic 
available  anima 
amount  of 
available  for 
ataxia  and  letha 
the  regression 
concentration 
relationship 
concentration 
=  3.3  or  3. 

The  AEGL-1 
complaints  of 
dizziness 
atmosphere 
exposures  of  451 1 
sessions 
(Salvini  et  al 
1969, exposed 
weighted  averag^ 
of  500  ppm  for 
days,  the  only 
mild  sleepiness 
Romberg  test  by 
which  had  trouble 


propellant  (Nolan  et 
Solvit  vapor  is  readily 

respiratory  tract  and 
thro|ighout  the  body, 

tissues  with  high  lipid 
humans  and  animals, 
to  acute  inhalation 
involve  effects  on  the  central 
CNS).  This  chemical  is 
and  there  is  some 
aroduces  transient 
eodet  al.,  1987; 
;  Hodgson  etal.,  1989). 
on  other  organs  and 
be  a  developmental 
liable  epidemiological 
are  unavailable.  1,1,1- 
does  not  seem  to  have 
acljivity  based  on  the 

studies.  A  considerable 
humcn  and  animal  data  are 
de^vation  of  AEGLs.  Rat 
ity  data  were  used  for 
alyses  of  the 
eiposure  durations.  The 
bet'  veen  time  and 
wps  C"  X  t  =  k,  where  n 


(^ck 


t(i 


I  31 


based  on  consistent 
irritation  and  slight 
experienced  by  humans  in  an 
conirolled  setting  with 
ppm  for  two  4-hour 
separat  jd  by  a  1.5-hour  interval 
Stewart  et  al., 
hjuman  subjects  to  time- 
(TWA)  concentration 
hour  repeatedly  for  5 
ci  insistent  complaint  was 
uid  failure  of  the 
two  of  the  subjects 
with  this  test 


65  e 


initially.  Torkelson  et  al.  (1958)  reported 
a  NOAEL  for  the  Romberg  test  in 
humans  after  exposure  to  a  TWA  of  506 
ppm  for  7.5  hour.  For  derivation  of  the 
AEGL-1,  the  observations  of  Salvini  et 
al.  (1971)  were  used  as  the  starting  point 
for  the  threshold  of  eye  irritation  and 
very  subtle  CNS  effects  in  humans  at  a 
concentration  of  450  ppm  for  4  hour  . 
An  UF  of  2  was  chosen  based  on  the 
observation  that  the  severity  of  the  eye 
irritation  did  not  increase  with  time  and 
the  threshold  for  mild  CNS  effects  does 
not  vary  by  more  than  two-three  fold 
which  should  be  protective  of  sensitive 
individuals.  The  resulting  figure  of  230 
ppm  was  used  at  all  time  points  based 
on  the  information  reported  by  Salvini 
et  al.  (1971)  indicating  that  this 
exposure  represented  a  threshold  for 
these  effects  and  the  severity  did  not 
increase  with  duration  of  exposure. 

The  AEGL-2  was  based  on  more 
serious  CNS  effects  which  might  impede 
escape.  Mullin  and  Krivanek  (1982) 
calculated  ECso  values  for  ataxia  in  rats 
at  30-minute  and  1-,  2-,  and  4-hour 
exposures  to  be  6,740;  6,000;  4,240;  and 
3,780  ppm.  These  values  were  used  as 
the  basis  for  AEGL-2  derivation  using  an 
UF  of  10  and  extrapolations  were  made 
to  the  10-minute  and  8-hour  time  points 
using  the  equation  C"  x  t  =  k,  where  n 
=  3.3  based  on  the  data  presented  by 
Mullin  and  Krivanek  (1982).  An  UF  of 
10  was  applied  which  includes  a  factor 
of  3  to  account  for  sensitive  individuals 
and  a  factor  of  3  for  interspecies 
extrapolation.  These  UFs  were  based  on 
the  two-three  fold  variation  of  minimum 
alveolar  concentration  for  anesthesia 
(MAC)  values  among  humans  and  the 


similarities  in  toxicity,  metabolism,  and 
excretion  of  1,1,1 -trichloroethane  in  rats 
compared  to  humans.  The  resulting 
concentrations  are  similar  to  the 
concentration  exposiu-e  diu-ations 
applied  in  experimental  human  studies 
which  resulting  in  effects  that  could 
impede  escape,  i.e.,  CNS  intoxication. 

The  AEGL-3  values  were  derived  from 
a  lethality  concentration-effect  curve  in 
the  rat  for  a  6-hour  exposure  duration 
(Bonnet  et  al.,  1980).  The  LQ,  was 
conservatively  estimated  from  this  curve 
as  a  concentration  of  about  7,000  ppm 
for  a  6-hour  exposure  duration.  An 
extrapolation  was  made  to  the  30- 
minute  and  1-,  4-,  and  8-hour  time 
points  using  the  equation  C"  x  t  =  k, 
where  n  =  3  based  on  the  rat  lethality 
data.  An  UF  of  10  was  applied.  An 
intraspecies  factor  of  3  was  used  to 
account  for  sensitive  individuals  based 
on  the  two-three  fold  variation  of  MAC 
values  observed  among  humans  and  an 
interspecies  factor  of  3  was  used 
because  of  the  similarities  in  toxicity, 
metabolism,  and  excretion  of  1,1,1- 
trichloroethane  in  rats  compared  to 
humans.  The  resulting  concentrations 
were  multiplied  by  a  modifying  factor  of 
3  in  order  to  achieve  a  reasonable 
concentration  at  which  humans  might 
experience  life-threatening  toxic  effects. 
This  factor  is  justified  by  the  existence 
of  a  higher  blood:  Air  partition 
coefficient  for  rats  compared  to  humans. 
This  principle  determines  the  relative 
blood  concentration  for  a  vapor  and 
because  it  is  higher  for  rats,  a  higher 
blood  concentration  is  achieved. 

The  proposed  values  appear  in  the 
table  below. 


Summary  of  Proposed  AEGL  Values  for  1,1,1-Trichloroethane  [ppm  (mg/m3  )] 


Ctassificatiof 


10-min. 


30-min. 


1-hour 


4-hour 


8-hour 


Endpoint  (Reference) 


AEGL-1  (Nondisaqljng) 
AEGL-2  (Disabling 
AEGL-3  (Lethality) 


230(1,252) 
930  (5,064) 

4,8001 

(26,135) 


230(1,252) 

670  (3,650) 

4,800 
(26,135) 


230(1,252) 

600  (3,270) 

3.800 
(20,690) 


230(1,252) 

380  (2,070) 

2,400 
(13,067) 


230(1,252) 
310(1,688) 

1.900 

(10,345) 


Eye  irritation  and  slight  dizziness  in  humans 

observed  (Salvini  et  al.,  1971) 
ECv)  tor  ataxia  in  rats  (Mullin  and  Krivanek, 

1982) 
LCo  extrapolated  (Bonnet  et  al.,  1980) 


^The  30-mirHite 
et  al.,  1973). 


ralue  was  used  as  the  10-minute  value  so  as  not  to  exceed  the  threshold  for  cardiac  sensitization  observed  in  dogs  (Reinhardt 
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Dated:  March  8,  2000. 
Susan  H.  Wayland, 

Deputy  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
[FR  Doc.  00-6397  Filed  3-14-00;  8:45  am] 
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ENVIRONMErffAL  PROTECTION 
AGENCY 

[OPP-00645;  FRL-6496-2] 


Pesticide  Toleitance 
and  Reregistra^ion 
Participation 


Reassessment 
Proposed  Public 
Process 


agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  lotices  announces  EPA's 
proposal  for  a  p  ublic  participation 
process  for  pest  icide  tolerance 
reassessment  ai  d  reregistration.  This 
proposal  is  in  response  to  a  joint 
initiative  between  EPA  and  the 
Department  of  Agriculture  (USDA)  to 
increase  transparency  and  stakeholder 

I  the  development  of 
pesticide  risk  a!  sessments  and  risk 
management  documents  and  decisions. 

have  been  actively 
employing  a  pil  3t  public  participation 
process  for  tolei  ance  reassessment  and 

organophosphate 
pesticides  for  oi  'er  1  year  (since  August 
1998),  which  w  is  developed  in 
consultation  wi  ;h  the  Tolerance 
Reassessment  A  dvisory  Committee 
(TRAC).  Consideration  must  now  be 
given  as  to  whe  her  this  public 
participation  pr  scess  or  some 
modification  of  it  should  be  adopted  as 
the  final  procesii,  and  whether  it  should 
be  used  for  tolei  ance  reassessment  and 
reregistration  of  all  pesticides. 
DATES:  Commer  ts.  identified  by  docket 
control  number  OPP-00645,  must  be 
received  by  EP/  on  or  before  April  14, 
2000. 


mm 


ADDRESSES 

submitted  by 
person.  Please 
instructions  for 
provided  in  Unik 


folk 


To  ensure  proper 
imperative  that 
control  number 
subject  line  on 
response. 


Di 


FOR  FURTHER 

Karen  Angulo, 
Reregistration 
of  Pesticide  Programs 
Protection  Agen  :y 
1200  Pennsylva  mia 
Washington,  DC 
number:  (703) 
angulo. karen@e^a 
SUPPLEMENTARY 


I.  Does  this  Action 

This  action  is 
in  general;  however 


Coi^ments  may  be 

1.  electronically,  or  in 
ow  the  detailed 
jach  method  as 
III.  of  the 
SUPPLEMENTlARY  INFORMATION." 
receipt  by  EPA,  it  is 
.'ou  identify  docket 
DPP-00645  in  the 
first  page  of  your 


t  le 


INFORMATION! 


CONTACT: 

Special  Review  and 
vision  (7508C),  Office 
Environmental 
Ariel  Rios  BIdg., 
Ave.,  NW., 
20460;  telephone 
308-8004;  e-mail  address: 


■gov. 
INFORMATION: 


Apply  to  Me? 

directed  to  the  public 
a  wide  range  of 
stakeholders  wi|l  be  interested  in 


submitting  comments  on  the  public 
participation  process  that  EPA  is 
proposing  for  tolerance  reassessment 
and  reregistration,  including 
environmental,  himian  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docxmient  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about  the  pilot 
public  participation  process  that  is  now 
being  used  for  the  organophosphate 
pesticides,  you  can  also  go  directly  to 
the  Office  of  Pesticide  Programs'  (OPP) 
organophosphate  pesticide  web  page  at 
http://www.epa.gov/pesticides/op/. 

B.  In  Person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00645.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  CBI.  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 

4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 


m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00645  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvannia  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
conmients  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  "opp- 
docket@epa.gov,"  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-00645.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
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will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1. Explain  your  views  as  clearly  as 
possible. 

2.Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
this  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
comment  a  proposal  for  a  public 
participation  process  for  pesticide 
tolerance  reassessment  and 
reregistration.  This  proposed  public 
participation  process  was  developed 
with  USDA. 

Public  conmient  received  as  a  result 
of  this  notice  will  be  considered  by  EPA 
and  USDA  and  a  final  public 
participation  process  will  be  developed 
and  released  to  the  public  in  a  notice 
published  in  the  Federal  Register. 
Implementation  of  the  final  public 
participation  process  will  begin 
according  to  a  schedule  established  and 
published  in  the  final  notice. 

This  notice  discusses  3  public 
participation  processes:  Pilot,  modified, 
and  final.  The  pilot  public  participation 
process  refers  to  the  process  that  EPA 
and  USDA  are  now  using  for 
organophosphate  pesticide  tolerance 
reassessment  and  reregistration.  The 
modified  public  participation  process 
refers  to  the  process  that  EPA  and  USDA 
proposed  to  the  Tolerance  Reassessment 
Advisory  Committee  (TRAC)  during 
their  October  20-21,  1999,  meeting.  The 


final  public  participation  process  refers 
to  the  process  that  is  being  proposed  in 
this  notice.  In  addition,  for  the  purposes 
of  this  notice  the  words  "public"  and 
"stakeholders"  are  used 
interchangeably. 

V.  Background 

A.  Food  Quality  Protection  Act — Pmcess 
Improvements  for  Tolerance 
Reassessment  and  Reregistration 

The  Food  Quality  Protection  Act 
(FQPA)  of  1996  amended  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  These 
amendments  fundamentally  changed 
the  way  EPA  regulates  pesticides.  The 
many  new  FQPA  requirements  included 
a  new  safety  standard  {i.e.,  reasonable 
certainty  of  no  harm)  that  must  be 
applied  to  all  pesticides  used  on  foods. 
EPA  recognized  that  FQPA 
implementation  would  require  changes 
to  the  Agency's  existing  risk  assessment 
processes  and  its  approach  to 
communication  with  the  public 
(stakeholders).  The  process 
improvements  would  be  responsive  to 
Vice  President  Gore's  directive  to 
increase  transparency  and  opportunities 
for  stakeholder  consultation. 

B.  Inception  of  TRAC 

TRAC  was  estabhshed  in  April  1998, 
as  a  subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  TRAC  provided  a  forum  for 
a  diverse  group  of  individuals 
representing  a  broad  range  of  interests 
and  backgrounds  from  across  the 
country  to  consult  with  and  make 
recommendations  to  the  Administrator 
of  EPA  and  the  Secretary  of  USDA  on 
an  approach  for  pesticide  tolerance 
reassessment  and  reregistration, 
including  those  for  organophosphate 
pesticides,  as  required  by  FQPA.  The 
Committee  held  seven  public  meetings: 
May  28-29;  June  22-23;  July  13-14;  July 
28-29;  September  15-16,  1998;  and 
April  27-28  and  October  20-21,  1999. 
TRAC  membership  included 
approximately  45  members  approved  by 
the  Deputy  Administrator  of  EPA  and 
the  Deputy  Secretary  of  USDA. 
Members  were  selected  based  on  their 
relevant  experience  emd  diversity  of 
perspectives  on  organophosphate 
pesticide  and  food  safety  issues, 
including  those  from  the  following 
sectors:  Environmental  and  public 
interest  groups;  pesticide  industry  and 
trade  associations;  user,  grower  and 
commodity  organizations;  pediatric  and 
public  health  organizations;  Federal 
agencies;  Tribal,  State,  and  local 


governments;  academia;  and  consumer 
groups.  The  Deputy  Administrator  of 
EPA  and  the  Deputy  Secretary  of  USDA 
served  as  TRAC  Co-Chairs. 

C.  Development  of  the  Pilot  Public 
Participation  Process 

In  the  summer  of  1998,  EPA.  USDA, 
and  TRAC  set  out  to  design  a  process 
that  would  increase  transparency  of 
regulatory  processes  and  consultation 
with  affected  stakeholders;  expand 
public  access  to  risk  assessment  and  risk 
management  processes;  and  find  more 
effective  ways  for  the  public  to 
participate  at  critical  times  in  the 
Agency's  development  of 
organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  At  the  July  14,  1998,  meeting 
of  the  TRAC,  EPA,  and  USDA 
announced  that  one  of  the  public 
participation  process  options 
considered  by  TRAC  would  be 
implemented  as  a  pilot.  By  piloting  a 
public  participation  process,  EPA. 
USDA,  and  TRAC  could  test  whether 
the  process  achieved  the  goals  of 
increasing  transparency  and  stakeholder 
consultation.  A  pilot  effort  would 
provide  an  opportunity  to  identify 
issues  associated  with  public  release  of 
risk  assessments  and  management 
documents,  and  to  evaluate  how  best  to 
obtain  public  input  into  the  risk 
assessment  and  risk  management 
development  processes. 

D.  Need  for  a  Final  Public  Participation 
Process 

EPA  and  USDA  have  been  actively 
employing  the  pilot  public  participation 
process  for  tolerance  reassessment  and 
reregistration  of  organophosphate 
pesticides  for  over  1  year  (since  August 
1998).  Consideration  must  now  be  given 
as  to  whether  this  process  or  some 
modification  of  it  should  be  adopted  as 
the  final  process,  and  whether  it  should 
be  used  beyond  the  tolerance 
reassessment  and  reregistration  for 
organophosphate  pesticides  and  be 
applied  to  all  pesticides. 

In  addition,  EPA  and  USDA  will  soon 
begin  to  consider  the  stakeholder 
involvement  that  will  be  needed  for  the 
cumulative  assessment  stage.  FQPA 
requires  the  assessment  of  cumulative 
effects  of  pesticides  that  share  a 
common  mechanism  of  toxicity.  Once 
the  individual  pesticide  risk 
assessments  are  complete  and  the 
Agency  has  a  cumulative  assessment 
methodology,  EPA  and  USDA  will 
encourage  the  public  to  participate  in 
the  cumulative  assessment  process. 
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VI.  The  Pilot  Public  Participation 
Process 

A.  Description  ( *f  the  Pilot  Public 
Participation  Pi  ocess 

The  foUowini :  provides  a  brief 
overview  of  the  pilot  public 
participation  pi  ocess: 

Phase  l—Reg  istrant  "Error  Only" 
Review  (30  day.  j.  EPA  sends  its 
preliminary  huiian  health  and 
ecological  risk  Assessments  to 
registrant(s)  of  ipe  pesticide  for  a  30-day 
error  correction]  review,  and  to  USDA. 
They  are  asked  io  identify  any 
computational  ir  other  errors  that  EPA 
has  made  in  developing  its  preliminary 
assessment  of  ttte  pesticide's  risks. 

Phase  2 — EPA  Considers  Registrants' 
Error  Comments  (up  to  30  days).  EPA 
summarizes  anc  considers  comments 
from  registrants  and  USDA.  EPA 
incorporates  coi  nments  or  makes 
changes  in  the  jreliminary  risk 
assessments  to  correct  any  errors 
identified.  By  tl  e  end  of  diis  phase,  EPA 
opens  a  public  ( locket  for  the  pesticide. 

Phase  3 — Put  lie  Comment  on 
Preliminary  Ris :  Assessments  (60  days). 
EPA  publishes  <  i  Federal  Register  (FR) 
Notice  of  Avaih  bility  annoimcing  its 
preliminary  risi  assessments,  and 
opening  a  60-da  y  public  review  and 
comment  period.  Registrants,  grower 
groups,  other  stakeholders,  and  the 
public  are  encouraged  to  submit  data 
and  other  infoniation  to  refine  EPA's 
preliminary  risl  assessments.  They  also 
may  begin  subn  itting  risk  management 
proposals  to  ad(  Iress  any  risk  concerns 
identified  in  the  document.  EPA  may 
meet  with  regisi  rants  and  other 
stakeholders  to  discuss  risk  related  data, 
use  information,  and  risk  assessment/ 
risk  managemei  t  alternatives. 

Phase  4 — EPj  Revises  Risk 
Assessments  (u^  >  to  90  days).  EPA 
simmiarizes  anc  considers  comments, 
data,  and  risk  mitigation  proposals 
received  during  the  Phase  3  public 
comment  perioc .  EPA  develops  the 
revised  risk  ass<  ssments  and  sends  them 
to  USDA  for  review.  EPA  and  USDA 
may  host  publiq  meetings  to  share  the 
revised  risk  assessments  with  interested 
stakeholders  an  i  discuss  risk 
management  id(  las. 

Phase  5—EPJ  Solicits  Risk 
Management  Id  =as  (60  days).  EPA 
releases  the  rev;  sed  risk  assessments  to 
the  public  for  v;  ewing  in  the  public 
docket.  EPA  pu  )lishes  an  FR  Notice  of 
Availability  opening  a  60-day  public 
consultation  pei  iod  during  which  risk 
management  pDposals  are  solicited. 
Registrants,  gro'ver  groups,  other 
stakeholders,  an  d  the  public  are 
encouraged  to  p  articipate  and  submit 
their  risk  manaj  ement  proposals.  EPA 


and  USDA  may  meet  vkith  registrants 
and  other  stakeholders  to  discuss  risk 
management  alternatives  and  strategies. 
Meeting  minutes  will  be  included  in  the 
public  docket. 

Phase  6— EPA  Develops  Risk 
Management  Strategies  (up  to  60  days). 
EPA  considers  all  risk  management 
proposals  received.  With  input  from 
USDA,  EPA  develops  risk  management 
strategies  that  ultimately  will  contribute 
to  the  Agency's  risk  management 
decisions  for  this  and  other 
organophosphate  pesticides. 

B.  Success  of  the  Pilot  Public 
Participation  Process 

To  date,  the  pilot  public  participation 
process  has  provided  EPA  and  USDA 
with  a  great  deal  of  information  for  use 
in  refining  the  risk  assessments  and  in 
developing  risk  management  options. 
Stakeholder  participation  has  risen 
substantially.  In  the  fall  of  1999,  EPA 
and  USDA  took  a  qualitative  look  at  the 
strengths  and  challenges  of  the  pilot 
public  participation  process.  The 
following  provides  a  qualitative  look  at 
the  comments  EPA  received  from 
registrants  and  other  stakeholders 
during  the  phases  of  the  pilot  public 
participation  process,  and  how  these 
comments  affected  the  risk  assessments 
and  process  schedules. 

Registrants  were  given  an  opportunity 
in  Phase  1  to  identify  computational 
errors  as  well  as  grammatical  and 
spelling  errors  in  the  preliminary  risk 
assessments.  In  this  way,  if  the  Agency 
agreed  with  the  registrant's  error 
identification,  EPA  could  correct  the 
errors  in  Phase  2  prior  to  the  release  of 
the  preliminary  risk  assessments  to  the 
public  docket  (Phase  3).  EPA  would 
inform  the  public  of  the  registrant's 
error  comments  and  the  corrective 
actions  taken  by  the  Agency.  However, 
the  large  majority  of  comments  received 
from  registrants  during  their  error- 
identification  period  were  considered  to 
be  non-error  comments.  In  the  cases 
where  errors  were  identified,  only  a  few 
resulted  in  a  substantial  change  to  the 
preliminary  risk  assessments  and  a 
delay  in  the  release  of  the  assessments 
to  the  public.  The  majority  of  non-error 
comments  received  were  general 
comments  about  the  preliminary  risk 
assessments  and  promises  to  submit 
new  studies.  New  studies  were 
submitted  in  a  few  instances. 

Comments  received  during  the  public 
comment  period  on  the  preliminary  risk 
assessments  (Phase  3]  substantially 
affected  approximately  one-third  of  the 
organophosphate  preliminary  risk 
assessments,  typically  because  of  the 
submission  of  information  on  the 
pesticide's  use  and  usage,  studies,  or 


other  technical  information.  In  several 
cases,  registrants  submitted  new  studies 
and  studies  to  confirm  or  upgrade 
existing,  submitted  studies. 

The  Agency  and  USDA  used  Phase  4 
to  revise  the  preliminary  risk 
assessments  based  on  public  comment. 
EPA  released  the  revised  risk 
assessments  and  related  docimients  to 
the  public  in  Phase  5  and  initiated  a 
public  participation  period  for  risk 
management.  Risk  management 
conmients  and  ideas  were  usually 
received  by  EPA  during  meetings  and 
conference  calls  rather  than  through 
written  submissions.  Minutes  of 
meetings  and  conference  calls  were 
recorded  and  placed  in  the  public 
docket. 

C.  A  Proposal  for  a  Final  Public 
Participation  Process  was  Made  at  the 
October  20-21.  1999.  TRAC  Meeting 

EPA  and  USDA  proposed  a  modified 
public  participation  process  to  TRAC 
during  their  October  20-21, 1999, 
meeting.  EPA  and  USDA  approached 
TRAC  with  a  proposal  because  the  pilot 
public  participation  process  had  been 
tested  for  over  1  year  and  it  was  time  to 
consider  a  final  public  participation 
process.  The  proposed  modified  public 
participation  process  was  based  on 
USDA's  and  EPA's  experiences  using 
the  pilot  public  participation  process. 
The  proposed  modified  public 
participation  process  included  several 
stakeholder  participation 
enhancements.  A  special  emphasis  was 
placed  on  the  public  involvement 
activities  that  take  place  prior  to  Phase 
1 — ^before  the  start  of  the  public 
participation  process — to  ensure  that  the 
most  complete  and  accurate  set  of 
information  was  being  used  in  the  risk 
assessments.  In  addition,  stakeholders 
would  be  much  more  informed  of  the 
schedule  of  pesticides  that  EPA  and 
USDA  would  be  working  on  in  the  next 
year,  and  would  know  when  EPA  and 
USDA  needed  information.  Conference 
calls  and  public  meetings  (technical 
briefings  that  describe  the  revised  risk 
assessments  in  general,  and  stakeholder 
meetings  where  the  description  of  the 
risk  assessments  is  focused  on  a 
particular  pesticide  user  group's  area  of 
concern)  would  be  used  to  initiate  the 
public  comment  period  on  the  risk 
assessments,  engage  the  public  in  a 
discussion  of  the  risk  assessments,  and 
begin  the  discussion  of  risk 
management. 

The  proposed  modified  public 
participation  process  would  have 
eliminated  a  public  comment  period  on 
the  preliminary  risk  assessments.  This 
modification  was  a  result  of  the 
recognition  that  the  risk  assessments 
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now  under  development  contain  many 
more  refinements  than  previous 
preliminary  risk  assessments.  In  the 
past,  the  preliminary  risk  assessments 
that  were  released  to  the  public  did  not 
usually  have  refinements,  such  cis 
probabilistic  dietary  risk  assessment 
tools  or  the  data  needed  for  the  use  of 
these  tools.  The  Agency  saw  the  benefit 
of  releasing  these  imrefined, 
preliminary  risk  assessments  to  the 
public  as  a  means  of  encouraging  the 
submission  of  data  that  could  be  used 
for  refinement  purposes.  The  risk 
assessments  being  developed  now 
typically  contain  these  refinements, 
therefore,  the  Agency  proposed  that  2 
comment  periods  on  the  refined  risk 
assessments  were  not  necessary.  Even 
though  the  proposed  modified  public 
participation  process  would  have 
eliminated  a  public  comment  period  on 
the  preliminary  risk  assessments,  EPA 
and  USDA  would  continue  to  encourage 
and  organize  stakeholder 
commimications  throughout  the 
modified  public  participation  process 
through  a  series  of  meetings  and 
conference  calls. 

In  addition,  EPA  and  USDA  asked 
TRAC  members  if  the  modified  public 
participation  process  should  be  applied 
to  pesticides  other  than  the 
organophosphates,  which  currently  are 
the  only  class  of  pesticides  in  the  pilot 
public  participation  process. 

D.  Summary  of  TRACs  Feedback 

During  the  October  20-21,  1999, 
TRAC  meeting,  TRAC  members  verbally 
responded  to  the  proposed  modified 
public  participation  process  that  EPA 
and  USDA  presented.  Many  TRAC 
members  voiced  strong  support  for 
increased  and  enhanced  EPA  and  USDA 
activities  in  the  months  prior  to  formal 
start  of  the  public  participation  process 
(i.e.,  Pre-Phase  1),  including  stakeholder 
meetings  and  conference  calls,  the 
release  to  the  public  at  the  beginning  of 
the  process  of  a  general  pesticide  use 
and  usage  description  and  the  schedule 
of  pesticides  entering  the  process,  and 
discussions  with  pesticide  registrants 
and  stakeholders  about  the  submission 
of  data  and  the  data  submission 
schedule. 

Severed  TRAC  members  voiced 
concern  over  their  perceived  reduction 
in  public  participation  opportunities 
resulting  from  the  elimination  of  one 
risk  assessment  comment  period,  and 
also  objected  to  the  proposed  plan  for 
having  public  comment  on  the  risk 
assessments  and  risk  management 
options  occur  during  the  same  phase. 
Certain  TRAC  members  voiced  concern 
that  the  risk  management  options  issued 
for  public  comment  would  be  perceived 


as  the  Agency's  final  risk  management 
decision,  giving  stakeholders  no  real 
opportunity  to  weigh-in  before  the  final 
decisions  were  made.  Concern  was  also 
raised  about  issuing  risk  management 
decisions  on  any  uses  of  a  pesticide 
before  the  conclusion  of  the  public 
participation  process;  however,  the 
Agency  has  always  reserved  this 
authority  if  certain  uses  of  a  pesticide 
warranted  action  because  of  the  risk 
levels  identified  in  the  risk  assessments. 
TRAC  members  expressed  support  for 
EPA  issuing  only  highly  refined  risk 
assessments  for  public  comment,  and 
for  longer  public  comment  periods. 
Support  was  also  expressed  for 
technical  briefings  and  stakeholder 
meetings  at  the  time  the  risk 
assessments  are  released  for  public 
comment,  and  for  an  enhanced  public 
role  for  USDA  at  that  time,  including 
the  organization  of  stakeholder 
conference  calls  and  meetings.  In 
addition,  TRAC  members  supported  the 
application  of  the  final  public 
participation  process  to  all  other 
pesticides  scheduled  for  tolerance 
reassessment  and  reregistration. 

VII.  Proposal  for  the  Final  Tolerance 
Reassessment  and  Reregistration 
Process 

A.  EPA  and  USDA's  Consideration  of  a 
New  Public  Participation  Process 

EPA  and  USDA  have  considered  the 
comments  received  from  TRAC  during 
thefr  October  20-21,  1999,  meeting,  and 
are  releasing  in  this  notice  a  proposal 
for  a  final  public  participation  process. 
EPA  and  USDA  reconsidered  the 
process  approach  presented  to  TRAC, 
and  have  developed  a  new  public 
participation  process  proposal.  The  new 
proposed  public  participation  process 
melds  together  the  pilot  public 
participation  process  and  the  modified 
public  participation  process  that  was 
proposed  to  TRAC.  The  new  proposed 
public  participation  process  retains  the 
6  phases  and  much  of  the  structure  of 
the  pilot  public  participation  process 
currently  used  for  the  organophosphate 
pesticides,  and  it  incorporates  the 
considerable  enhancements  to  public 
participation  found  in  the  modified 
public  participation  process  that  was 
presented  to  TRAC.  These 
enhancements  include  increasing  the 
communication  with  stakeholders  prior 
to  the  initiation  of  the  public 
participation  process,  the  addition  of 
conference  calls  with  stakeholders 
throughout  the  process,  the  lengthening 
of  a  public  participation  phase,  and  the 
release  of  risk  management  proposals  to 
the  public  at  the  beginning  of  Phase  5. 
In  addition,  the  proposed  public 


participation  process  emphasizes 
increased  communication  among  those 
Federal  government  agencies  concerned 
with  pesticides. 

EPA  is  also  proposing  that  this  public 
participation  process  be  applied  to  all 
pesticides  scheduled  for  tolerance 
reassessment  and  reregistration.  Interim 
plaiming  for  bringing  non- 
organophosphate  pesticides  under  a 
formal  public  participation  process  is 
discussed  at  the  end  of  this  notice. 

The  Agency  anticipates  that 
modifications  to  the  public  participation 
process  will  be  appropriate  for 
pesticides  with  limited  use  and  usage, 
low  risk  concerns,  small  numbers  of 
pesticide  users,  or  other  factors.  EPA 
will  inform  the  public  of  modifications 
to  the  public  participation  process  that 
are  warranted  for  a  pesticide.  For 
pesticides  meeting  these  criteria, 
alterations  to  the  public  participation 
process  will  most  typically  include  a 
tailoring  of  the  stakeholder 
communication  opportunities.  For 
example,  the  public  participation 
process  could  be  modified  for  a 
pesticide  with  a  small  number  of  users 
by  the  substitution  of  a  stakeholder 
meeting(s)  for  a  technical  briefing  upon 
release  of  the  risk  assessments  for  public 
comment  (Phase  3)  (stakeholder 
meetings  are  opportunities  for 
stakeholder  groups  to  meet  with  EPA, 
USDA,  and  other  appropriate  Federal 
government  agencies  to  discuss  specific 
uses  of  the  pesticide  that  are  of 
significant  concern  to  them,  whereas 
technical  briefings  provide  a  general 
overview  of  the  pesticide's  risk 
assessments).  In  another  example,  a 
pesticide  with  limited  use  and  usage, 
low  risk  concerns,  and  highly  refined 
risk  assessments  may  only  need  one 
public  comment  period  on  the  risk 
assessments  as  long  as  ample  public 
consultation  opportunities  are  utilized. 
EPA  will  inform  the  public  of  pesticides 
that  will  have  modified  public 
participation  processes. 

EPA  will  continue  to  issue  risk 
management  decisions  on  certain  uses 
of  a  pesticide  at  any  time  before  or 
during  the  public  participation  process 
if  such  action  is  warranted  by  high  risk 
levels  identified  in  the  risk  assessments. 
While  EPA  may  exercise  this  authority 
at  anytime  during  this  process,  the 
Agency  will  ensure  that  stakeholders 
and  other  Federal  government  agencies 
will  be  informed  and  involved  in  the 
decisionmaking  process  through 
meetings  and  conference  calls. 

B.  Proposed  Public  Participation  Process 

The  proposed  final  public 
participation  process  contains  many  of 
the  same  elements  of  the  Pilot  Public 
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Participation  Pro  :ess  and  enhances 
public  participation  at  important  stages. 
It  must  be  noted  \  hat  the  proposed  final 
public  participation  process  does  not 
use  the  word  "prsliminary"  to  describe 
the  risk  assessme  [its  that  are  released  to 
the  public  in  the  jarly  phases  of  the 
public  participation  process.  This  is 
because  die  risk  i  ssessments  now  under 
development  con  tain  many  more 
refinements  than  previous  preliminary 
risk  assessments. 

Pw-Phase  1 — f  ubiic  Engagement.  A 
significant  focus  jf  the  process  is  to 
engage  stakehold  ;rs  as  early  as  possible 
to  ensure  that  ris  ;  assessments  reflect 
actual  use  and  us  age,  available  data, 
current  labeling,  md  other  information 
on  use  practices  I  liat  stakeholders  can 
provide.  In  the  m  onths  prior  to  the 
formal  initiation  if  the  public 
participation  proi  :ess  (which  starts  with 
release  of  the  risk  assessments  to  the 
registrants  for  errar  correction),  USDA, 
EPA,  and  other  Fi  jderal  government 
agencies  (e.g.,  thf  Department  of  Health 
and  Human  Services  (HHS),  and  the 
Food  and  Drug  A  jency  (FDA))  will  work 
cooperatively  to  ( irganize  meetings  with 
interested  stakeh  )lders  to  discuss 
pesticide  use  and  usage,  and  to 
encourage  them  tp  share  their 
information  with  the  agencies. 

In  addition,  EP  \  will  inform  the 
public  well  in  ad  /ance  about  pesticides 
that  are  schedule  i  for  the  public 
participation  pro  ;ess.  Registrants  will 
be  asked  to  ident  fy  any  ongoing  studies 
and  analyses  thai  are  relevant  to  the  risk 
assessments,  and  EPA  will  aimounce  for 
each  pesticide  th  ;  due  dates  for  the 
submission  of  da  a,  information,  and 
analyses.  In  this  ^  vay.  the  public  will  be 
able  to  prepare  fc  r  the  initiation  of  the 
public  participati  on  process  for 
pesticides  that  th  ;y  may  be  interested 
in,  including  the  areparation  of  data  and 
information  for  c  )nsideration  by  the 
agencies. 

Phase  1 — Risk  Assessment  Registrant 
Error-Only  Revie\  v.  Chemical  Use  and 
Usage  Descriptio  i.  and  Federal 
Government  Age.  icy  Engagement  (30 
Days).  Phase  1  of  the  proposed  public 
participation  pro  :ess  is  the  same  as  the 
pilot  public  parti  :ipation  process,  in 
that  the  risk  asse!  sments  are  sent  to  the 
pesticide's  registi  ant(s)  for  error 
correction,  but  ai  increased  effort  at 
disseminating  in  ormation  to  the  public 
has  been  added  a  s  well  as  enhanced 
Federal  agency  o  )mmunication.  EPA 
initiates  the  publ  ic  participation  process 
by  transmitting  i1  s  human  health  and 
ecological  risk  assessments  to 
registrant(s)  of  the  pesticide  for  a  30-day 
error  correction  r  sview.  They  are  asked 
to  identify  and  c(  irrect  any 
computational  oi  other  errors  that  EPA 


has  made  in  developing  its  assessment 
of  the  pesticide's  risks.  Registrants  will 
be  asked  again  about  due  dates  for  the 
submission  of  data  and  information  to 
EPA,  and  for  an  indication  of  how  the 
study  or  analysis  may  change  the  risk 
assessments.  EPA  will  not  delay  its 
work  in  assessing  the  potential  risks 
associated  with  the  use  of  the  pesticide 
when  a  study  submission  date  is  beyond 
the  timeframe  for  the  public 
participation  process. 

In  addition,  EPA  recognizes  that  the 
public  would  find  useful  for  their 
planning  purposes  a  description  of  the 
pesticide  that  has  started  the  public 
participation  process.  The  Agency  will 
publish  a  FR  Notice  of  Availability 
aimouncing  the  release  of  the  pesticide's 
use  and  usage  description  to  the  public 
docket  and  internet  website  for  30-day 
public  comment.  The  pesticide's  use 
and  usage  description  would 
characterize  the  use,  usage,  and  types  of 
data  and  information  used  in  the  risk 
assessments. 

At  the  same  time  that  the  risk 
assessments  are  sent  to  registrants,  EPA 
transmits  the  risk  assessments  and 
related  documents  (including  the 
pesticide's  overview  that  summarizes 
the  risk  assessments,  the  Qualitative 
Usage  Analysis,  and  the  pesticide's  use 
and  usage  description)  to  USDA  and 
other  appropriate  Federal  government 
agencies  for  review  and  comment. 

Phase  2 — Agency  Considers  Registrant 
Error  Comments  (Up  to  30  Days).  In 
Phase  2,  EPA  summarizes  and  considers 
the  errors  that  have  been  identified  by 
the  registrant{s)  and  makes  changes  in 
the  risk  assessments  to  correct  any 
errors,  as  appropriate.  EPA  will  also 
address  risk  assessment  comments 
received  from  other  Federal  government 
agencies.  By  the  end  of  this  phase,  the 
risk  assessments  are  prepared  for  public 
release.  Discussions  with  other  Federal 
government  agencies  on  comments  and 
issues  will  continue  throughout  the 
public  participation  process,  as  needed. 

Phase  3 — Public  Participation  Period: 
Public  Comment  on  Risk  Assessments 
and  Risk  Characterization  (60-90  Days). 
Phase  3  provides  the  public  with  an 
opportunity  to  comment  on  the 
pesticide's  risk  assessments.  The  phase 
begins  when  EPA  publishes  a  FR  Notice 
of  Availability  of  the  risk  assessments 
and  related  documents  (e.g.,  overview, 
summary,  table  summarizing  risk 
assessment  information,  registrant's 
error  comments,  and  EPA's  response  to 
comments,  etc.)  for  a  60  to  90-day 
public  review  and  comment  period.  The 
summary  documents  will  clearly 
characterize  the  risks  associated  with 
each  use  of  the  pesticide  and  include  a 
use  impact  discussion  that  identifies 


possible  pesticide  alternatives  for 
significant  uses,  thereby  allowing  the 
public  to  discern  the  Agency's  level  of 
concern  (if  any)  for  each  use  at  this  stage 
in  the  development  of  the  risk 
assessments.  All  of  the  documents  will 
be  made  available  in  the  public  docket 
and  EPA's  internet  website.  The  length 
of  the  public  comment  period  will  be  set 
according  to  the  complexity  of  the  risk 
issues  associated  with  the  pesticide  in 
order  to  give  stakeholders  adequate  time 
for  review  and  comment. 

In  addition,  an  effort  will  be  initiated 
among  Federal  government  agencies  to 
engage  stakeholders  in  a  dialogue  on  the 
risk  assessments  and  risk 
characterization,  and  will  continue 
through  Phase  5  of  the  public 
participation  process. 

Phase  4 — EPA  Revises  Risk 
Assessments  and  Develops  Risk 
Management  Proposal  (up  to  90  days). 
EPA  considers  stakeholders  comments 
received  during  Phase  3's  public 
comment  period,  and  develops  the 
revised  risk  assessments  and  a  risk 
management  proposal.  An  inter-Federal 
government  agency  senior  management 
briefing  will  be  held  to  discuss  the 
revised  risk  assessments  and  risk 
management  proposal. 

USDA  may  orgemize  conference  calls 
with  stakeholders  to  review  and  discuss 
the  revised  risk  assessments  and  risk 
management  proposal.  Minutes  from  all 
meetings  and  conference  calls  will  be 
included  in  the  public  docket.  EPA  and 
USDA  will  work  to  summarize  and 
address  the  comments  and  ideas 
received  during  the  stakeholder 
conference  calls.  In  addition,  an  effort 
will  be  initiated  among  Federal 
government  agencies  to  engage 
stakeholders  in  a  dialogue  on  the  risk 
assessments  and  risk  characterization, 
and  this  effort  will  continue  through 
Phase  5  of  the  public  participation 
process. 

A  technical  briefing  and/or 
stakeholder  meeting(s)  (as  appropriate 
for  pesticides  with  limited  use  and 
usage,  low  risk  concerns,  small  numbers 
of  stakeholders,  or  other  factors)  will  be 
held  at  the  end  of  Phase  4  in  order  to 
share  with  the  public  the  revised  risk 
assessments  and  the  range  of  possible 
risk  management  options. 

Phase  5 — EPA  Solicits  Comments  on 
Risk  Management  Proposal  (60  days). 
EPA  publishes  a  FR  Notice  of 
Availability  announcing  the  release  to 
the  public  of  the  revised  risk 
assessments  and  the  Agency's  response 
to  public  comments.  This  FR  notice  will 
also  release  EPA's  risk  management 
proposal,  a  use  impact  discussion  that 
identifies  possible  pesticide  alternatives 
for  significant  uses,  and  a  transition 
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strategy,  and  open  a  60-day  comment 
period  during  which  the  public  is 
encouraged  to  comment  on  the  risk 
management  proposal. 

The  effort  among  Federal  government 
agencies  to  engage  stakeholders  in  a 
dialogue  on  the  risk  management 
proposal  will  continue  throughout 
Phase  5. 

Phase  6 — Develop  Final  Risk 
Management  (up  to  60  Days).  In  Phase 
6,  EPA  summaries,  reviews,  and 
considers  the  comments,  data,  and  risk 
management  ideas  and  proposals 
received  during  the  Phase  5  public 
comment  period,  and  during 
stakeholder  dialogue  and  the  meetings 
that  have  occurred  during  Phases  3-5. 
With  input  from  USDA  and  other 
Federal  government  agencies,  EPA 
develops  the  risk  management 
documents.  EPA  releases  to  the  public 
the  risk  assessments,  the  response  to 
public  comments,  and  the  risk 
management  decisions  for  the  pesticide. 

Vni.  Interim  Public  Participation 
Process 

EPA  and  USDA  are  now  considering 
how  to  accomplish  the  movement  from 
the  public  participation  process  that 
was  tested  as  a  pilot  (i.e.,  the  pilot 


public  participation  process  now  used 
exclusively  for  organophosphate 
pesticides)  to  the  public  participation 
process  that  will  be  adopted  for  future 
pesticide  tolerance  reassessment  and 
reregistration.  The  majority  of 
orgemophosphate  pesticides  have  made 
significant  progress  through  the  pilot 
public  participation's  phases,  and  many 
are  nearing  completion,  therefore,  the 
pilot  public  participation  process  will 
continue  to  be  applied  to  those 
organophosphates.  The  public 
pairticipation  process  that  will  be 
finalized  after  the  notice  and  comment 
period  described  in  this  FR  notice  will 
be  fully  applied  to  pesticide  tolerance 
reassessment  and  reregistration  by  2001. 
An  interim  policy  must  be  developed 
for  the  non-organophosphate  pesticides 
scheduled  for  tolerance  reassessment 
and  reregistration  development  work  in 
2000. 

The  interim  policy  must  take  into 
account  that  the  risk  assessments  are 
substantially  complete  for  many  of  the 
non-organophosphate  pesticides 
scheduled  for  2000.  An  example  of  the 
public  participation  process  that  EPA  is 
considering  as  an  interim  policy  for 
pesticides  that  already  have  significant 
risk  assessment  work  underway  would 


involve:  A  registrant  error  correction 
period;  a  period  for  the  Agency  to 
respond  to  the  registrant's  error 
comments;  the  release  of  the  refined  risk 
assessments  and  risk  characterizations 
to  the  public  via  the  docket  and  internet 
without  a  formal  public  comment 
period;  a  significant  effort  on 
stakeholder  consultations,  such  as 
meetings  and  conference  calls;  and  the 
issuance  of  the  risk  management 
document  to  the  public  after  the 
consideration  of  issues  and  discussions 
with  stakeholders. 

EPA  and  USDA  are  in  the  process  of 
identifying  the  development  status  of 
each  pesticide  scheduled  for  tolerance 
reassessment  and  reregistration.  EPA 
will  inform  stakeholders  of  the  interim 
plan  for  each  pesticide  once  a  final 
public  participation  process  is  selected. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  March  9,  2000. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  00-6398  Filed  3-14-00:  8:45  am] 

BILUNG  CODE  6S60-50-F 


Re 


CUS 

Fede 

Gene 

aid 

Laws 

Presi 

Execi 
The! 

Othe 

Elect 
Priva 
Publi 
TTY 

ELE( 

Worl 

Full 
publi 

Fede 
Inspe 

E-mj 

PEN! 

servi 
subsi 

with 


Usel 
PEN! 

Refei 

Fede 


The 
regul 

FED 

1093 
1119 
1145 
1173 
1185 
1206 
1242 
1290 
1323 
1365 
1386 


Reader  Aids 


Federal  Register 

Vol.  65,  No.  51 
Wednesday,  March  15,  2000 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-52J-5227 
aids 

Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523—5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  .Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 
World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other 

publications: 

http://www.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access: 

http://www.nara.gov/fedreg 
E-mail 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  for  notification  of  recently  enacted  Public  Laws.  To 
subscribe,  send  E-mail  to 

lislserv@www.gsa.gov 

with  the  text  message: 

subscribe  PUBLAWS-L  your  name 

Use  listserv@www.gsa.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 

Federal  Register  system  to: 

info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  MARCH 

10931-11196 1 

11197-11454 2 

11455-11734 3 

11735-11858 6 

11859-12060 7 

12061-12426 8 

12427-12904 9 

12905-13234 10 

13235-13658 13 

13659-13864 14 

13865-14206 15 


CFR  PARTS  AFFECTED  DURING  MARCH 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

7276 11197 

7277 11199 

7278 11455 

7279 11733 

7280 12903 

Executive  Orders: 
12170  (See  Notice  of 

March  13,  2000) 13863 

12957  (Continued  by 

Notice  of  March  1 3, 

2000) 13863 

12959  (See  Notice  Of 

March  13,  2000) 13863 

1 3059  (See  Notice  of 

March  13,  2000) 13863 

13146 11201 

13147 13233 

Administrative  Orders: 
Presidential  Determinations: 
No.  2000-15  of 

February  24,  2000 10931 

Notices; 

March  13,  2000 13863 


5  CFR 

792 


.13659 


7  CFR 

2 12427 

205 13512 

210 12429 

215 12429 

220 12429 

225 12429 

226 12429 

301 11203 

457 11457 

993 12061 

955 12442 

1421 13865 

1427 13865 

1464 10933 

1721 10933 

Proposed  Rules: 

20 11483 

27 10979 

28 10979,  12140 

29 13915 

97 13917 

201 12952 

1140 10981 

1205 12146 

1306 12141 

1307 12141 

1309 12141 

1710 12952 

1717 12952 

1718 12952 


Proposed  Rules: 

71 11485 

77 11485,  11912 

78 11485 

93 12486 

98 12486 

113 12151 

130 12486 

590 .'.., 11486 

10  CFR 

72 11458.  12444 

170 11204 

Proposed  Rules: 

21 11488 

50 11488 

52 11488 

54 11488 

100 11488 

430 14128 

431 10984 

960 11755 

963 11755 

Ch.  XVIII 13700 

12  CFR 

5 12905 

204 12916 

724 10933 

745 10933 

925 13866 

950 13866 

Ch.  IX 13663 

1510 12064 

Proposed  Rules: 

3 12320 

208 12320 

225 12320 

325 12320 

567 12320 

709 11250 

716 10988 

741 10988 

1750 13251 

13  CFR 

Proposed  Rules: 

124 


.12955 


9  CFR 

78 


.12064 


14  CFR 

25 

39 

10937. 10938. 

11859,  11861. 

12073.  12075, 

12081,12082. 

12460,  12462. 
13871 

71 11369, 

12630, 

97 13669, 

Proposed  Rules: 
25 


11204. 
12071, 
12077, 
12084, 
12463, 
,13875 
11461, 
12917, 
13671, 


13666 
10934, 
11459, 
12072, 
12080. 
12085, 
13668, 
13877 
11866, 
12918 
13673 


.13703 


11 


Federal  Register/Vol.  65,  No.  51 /Wednesday,  March  15,  2000 /Reader  Aids 


39 11006, 

11942,  12489. 

13919 

71  12153, 

255 


1505,  11940, 
12957.  13251. 
13921,  13923 
12957.  13704, 
13705,  13707 
11009 


15CFR 

734 

738 

740 

742 

743 

744 

748 

774 


16CFR 

1615 

1616 

1630 

1631 

1632 

Proposed  Rutes: 

307 

312 

313 


12919 

12919 

12919 

12919 

12919 

12919 

12919 

12919.  13879 


.12924 
.12924 
.12929 
.12929 
.12935 


.11944 
.11947 
.11174 


17CFR 

1 

4 

200 

240 

242 


12466 

10939,  12938 

12469 

13235 

13235 


Proposed  Rules: 

4 

228 

229 

230 

232 

239 

240 

248 

249 

250 

259 

260 

269 

270 

274 


11253,  12318 

11507 

11507 

11507 

11507 

11507 

11507 

12354 

11507 

11507 

11507 

11507 

11507 

11507 

11507 


18CFR 

35 

157 


19CFR 

12 

24 

111 

178 


12088 

11461,  12115 


.12470 
.13880 
.13880 
.13880 


20CFR 

404 

416 


.11866 
.11866 


21  CFR 

20.: 

101 

176 

524 

558 

640 

868 

870 

1301 


.11881 
.11205 
.13675 
.13904 
.11888 
.13678 
.11464 
.11465 
.13235 


1308 13235 

Proposed  Rules: 

314 12154 

22  CFR 

Proposed  Rules: 

22 13253 

23  CFR 

1340 13679 

24  CFR 

Proposed  Rules: 

81 12632 

990 11525 

26  CFR 

1 11205.  11467.  12471 

301 11211,  11215 

602 11205,  11211,  11215 

Proposed  Rules: 

1 11012,  11269 

301 11271,  11272 

27  CFR 

4 11889 

5 11889 

7 11889 

16 11889 

Proposed  Rules: 

4 12490 

29  CFR 

4044 13905 

Proposed  Rules: 

1614 11019 

1910 11948,  13254 

30  CFR 

202 11467 

206 11467,  14022 

Proposed  Rules: 

914 11950,  12492 

31  CFR 

103 13683 

32  CFR 

668 13906 

33  CFR 

110 11892 

117 11893,  12943 

127 10943 

154 10943 

155 10943 

159 .....10943 

164 10943 

167 12944 

183 10943 

Proposed  Rules: 

100 11274,  13926 

110 13926 

165 13926 

175 11410 

177 11410 

179 11410 

181 11410 

183 11410 

34  CFR 

1100 , 11894 

36  CFR 

701 11735,  11736 


Proposed  Rules: 

212 11680 

261 11680 

295 11680 

1190 12493 

1191 12493 

38  CFR 

3 12116 

21 12117,  13893 

Proposed  Rules: 

3 13254 

39  CFR 

111 12946 

Proposed  Rules: 

20 11023 

111 13258 

952 13707 

40  CFR 

51 11222 

52 10944,  11468,  12118, 

12472,  12474,  12476,  12481. 
12948,  13239,  13694 

60 13242 

63 11231 

68 13243 

86 11898 

141 11372 

180 10946,  11234,  11243, 

11736,  12122,  12129 

262 12378 

300 13697 

Proposed  Rules: 

51 11024 

52 11027,  11275,  11524, 

12494,  12495,  12499,  12958, 
13260,  13709 

63 11278 

141 11372 

438 11755 

503 11278 

42  CFR 

405 13911 

410 13911 

Proposed  Rules: 

410 13082 

43  CFR 

3500 11475 

45  CFR 

612 11740 

613 11740 

46  CFR 

28 10943 

30 10943 

32 10943 

34 10943 

35 10943 

38 10943 

39 10943 

54 10943 

56 10943 

58 10943 

61 10943 

63 10943 

76 10943 

77 10943 

78 10943 

91 11904 

92 10943 


95 10943 

96 10943 

97 10943 

105 10943 

108 10943 

109 10943 

110 10943 

111 10943 

114 10943 

115 11904 

119 10943 

125 10943 

132 11904 

133 11904 

134 11904 

151 10943 

153 10943 

154 10943 

160 10943 

161 10943 

162 10943 

163 10943 

164 10943 

170 10943 

174 10943 

175 10943 

182 10943 

189 11904 

190 10943 

193 10943 

195 10943 

199 10943,  11904 

Proposed  Rules: 

2 11410 

10 11410 

15 11410 

24 11410 

25 11410 

26 11410 

28 11410 

30 11410 

70 11410 

90 11410 

114 11410 

169 11410 

175 11410 

188 11410 

199 11410 

47  CFR 

27 12483 

54 12135 

73 11476,  11477,  11750, 

13250 

76 12135 

Proposed  Rules: 

1 13933 

54 13933 

61 13933 

69 13933 

73 11537,  11538,  11539, 

11540,  11541,  11955,  12155, 
13260,  13261 

48  CFR 

Ch.5 11246 

1806 12484 

1808 12484 

1811 12484 

1813 12484 

1815 12484 

1825 12484 

1835 12484 

1837 12484 

1842 12484 

1848 12484 


Federal  Register / Vol.  65,  No.  51 /Wednesday,  March  15,  2000/Reader  Aids 


111 


1851 12484 

2409 12950 

Proposed  Rules: 

Ch.  9 13416 

49  CFR 

193 10950 

385 11904 

571 11751 

572 10961 

Proposed  Rules: 

Chi 11541 

40 13261 

171 11028 

172 11028 

173 11028 

174 11028 

175 11028 

176 11028 

177 11028 

178 11028 

179 11028 

180 11028 

50  CFR 

648 11478,  11909 

660 11480 

622 12136 

679 10978,  11247,  11481, 

11909,  12137,  12138,  13698 
Proposed  Rules: 

16 11756 

17 12155,  12181,  13262, 

13935 

216 11542 

223 12959 

224 12959,  13935 

300 13284 

600 11956 

622 11028 

648 11029,  11956 

679 11756,  11973,  12500 


IV 


Federal  Register / Vol.  65,  No.  51 /Wednesday,  March  15,  2000 /Reader  Aids 


REMINDERS 

The  items  in  this 
editorially  compili»d 
to  Federal  Regis  er 
Induskxi  or  exclusion 
this  list  has  no  Ifgal 
significance. 


list  were 
as  an  aid 
users, 
from 


RULES  GOINC 
EFFECT  MARCH 


INTO 
15,  2000 


AGRICULTURE 
DEPARTMENT 
Agricultural  Maijketing 
Service 

Pori<  promotion,  Research,  and 
consumer  information  order; 
published  2-14i-00 
COMMERCE  DB>ARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conserve  lion  and 
management: 

Northeastern  Lnlted  States 
fisheries — 

Spiny  dogfish;  published 
2-15-00 

DEFENSE  DEPARTMENT 
Army  Department 

Army  contracting 
Contractor  marihour 
reporting  requirement; 
published  3- 15-00 

FEDERAL  HOUMNG 
RNANCE  BOARD 

Federal  home  loan  bank 
system: 

Membership  regulations; 
published  3- 1 5-00 

GOVERNMENT   ETHICS 
OFFICE 

Executive  agenci   ethics 
training  programs; 
amendments;  (lublished  2- 
14-00 

Correction;  published  2-28- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  dmgs.  feiKJs,  and 
related  produds 
Milbemycin  oxine  solution; 
published  3-15-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Puget  Sound,  /VA;  vessel 
traffic  servico:  radio 
frequencies;  published  12- 
14-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviatioi 
Administration 

Airworthiness  directives: 


Boeing;  published  2-29-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washington; 
comments  due  by  3-20- 
00;  published  1-19-00 
Meats,  prepared  meats,  and 
meat  products;  grading, 
certification,  and  standards: 
Federal  meat  grading  and 
certification  services;  fee 
changes;  comments  due 
by  3-20-00;  published  1- 
20-00 
Olives  grown  in — 
Califomia;  comments  due  by 
3-20-00;  published  1-19- 
00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Ports  of  entry — 
Dayton,  OH;  port 
designated  for 
exportation  of  horses; 
comments  due  by  3-20- 
00;  published  2-17-00 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Peanuts;  comments  due  by 
3-20-00;  published  2-18- 
00 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  comments  due  by 
3-20-00;  published  2-18- 
00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Salmon;  comments  due 
by  3-20-00;  published 
3-3-00 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 


Child-resistant  packaging 
requirements — 
Household  products 
containing  low-viscosity 
hydrocartxjns; 
comments  due  by  3-20- 
00;  published  1-3-00 
DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 
Privacy  Act;  implementation; 
comments  due  by  3-20-00; 
published  1-20-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 
Privacy  Act;  implementation: 
National  Reconnaissance 
Office;  comments  due  by 
3-20-00;  published  1-19- 
00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
3-20-00;  published  2-17- 
00 
Illinois;  comments  due  by  3- 

20-00;  published  2-17-00 
Indiana;  comments  due  by 
3-24-00;  published  2-23- 
00 
Missouri;  comments  due  by 
3-20-00;  published  2-17- 
00 
North  Carolina;  comments 
due  by  3-20-00;  published 
2-17-00 
Virginia;  comments  due  by 
3-20-00;  published  2-17- 
00 
Pesticide  programs: 
Pesticide  container  and 
containment  standards; 
comments  due  by  3-20- 
00;  published  2-24-00 
Pesticides  and  ground  water 
strategy;  State 
management  plan 
regulation;  comments  due 
by  3-24-00;  published  2- 
23-00 
Sewage  sludge;  use  or 
disposal  standards: 
Dioxin  and  dioxin-like 
compounds;  numerk: 
concentration  limits; 
comments  due  by  3-23- 
00;  published  3-2-00 
Solid  wastes: 
Munk:ipal  solid  waste  landfill 
permit  programs; 
adequacy 
determinations — 
Tennessee;  comments 
due  by  3-24-00; 
published  2-23-00 


Tennessee;  comments 
due  by  3-24-00; 
published  2-23-00 
Tennessee;  comments 
due  by  3-24-00; 
published  2-23-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Georgia  and  South  Carolina; 
comments  due  by  3-23- 
00;  published  2-16-00 
Pennsylvania  and  South 
Dakota;  comments  due  by 
3-20-00;  published  3-8-00 
Vermont;  comments  due  by 
3-23-00;  published  2-16- 
00 
Washington  and  Kentucky; 
comments  due  by  3-20- 
00;  published  2-16-00 
FEDERAL  RESERVE 
SYSTEM 

Labor  relations;  unfair  labor 
practice  procedures; 
comments  due  by  3-20-00; 
published  1-18-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulatkan 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 
Federal  property  management: 
Aviation,  transportation,  and 
motor  vehicles — 
Transportation  payment 
and  audit;  comments 
due  by  3-23-00; 
published  2-22-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Drug  products  discontinued 
from  sale  for  reasons  of 
safety  or  effectiveness; 
list;  comments  due  by  3- 
20-00;  published  1-4-00 
Over-the-counter  drugs 
classification  as  generally 
recognized  as  safe  and 
effective  and  not 
misbranded;  additional 
criteria  and  procedures; 
comments  due  by  3-22- 
00;  published  12-20-99 
Medical  devices: 
Premarket  notification; 
substantially  equivalent 
premarket  notification; 
redacted  version 
requirement;  comments 
due  by  3-22-00;  published 
12-21-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
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Inpatient  Disproportionate 
Share  (DSH)  Hospital 
adjustment  calculation — 
States  with  section  1115 
expansion  waivers; 
change  in  treatment  of 
certain  Medicaid  patient 
days;  comments  due  by 
3-20-00;  published  1-20- 
00 
Payment  amount  if 
customery  charges  are 
less  than  reasonable 
costs;  comments  due  by 
3-23-00;  published  2-22- 
00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Grants  and  cooperative 
agreements;  availability,  etc.: 
Substance  Abuse  Prevention 
and  Treatment  (SAPT) 
block  grant  program — 
Application  deadline; 
comments  due  by  3-20- 
00;  published  2-4-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Califomia  tiger  salamander; 
comments  due  by  3-20- 
00;  published  1-19-00 
Fish  and  wildlife  restoration; 

Federal  aid  to  States: 

National  Boating 
Infrastructure  Grant 
Program;  comments  due 
by  3-20-00;  published  1- 
20-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Oil  values  for  royalty  due  on 
Indian  leases; 
establishment;  comments 
due  by  3-20-00;  published 
2-28-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Kentucky;  comments  due  by 
3-20-00;  published  2-18- 
00 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 

substances: 


Exempt  anabolic  steroid 
products;  comments  due 
by  3-20-00;  published  1- 
20-00 

Correction;  comments  due 
by  3-20-00;  published 
2-2-00 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 
Copyright  office  and 
procedures: 

Litigation;  public  information; 
comments  due  by  3-21- 
00;  published  1-21-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Administrative  authority  and 
policy: 

Inspection  of  persons  and 
personal  effects  on  NASA 
property;  comments  due 
by  3-20-00;  published  1- 
19-00 
Federal  Acquisition  Regulation 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 
NUCLEAR  REGULATORY 
COMMISSION 

Performance-based  activities; 
high-level  guidelines; 
comments  due  by  3-24-00; 
published  1-24-00 
Radioactive  material  packaging 
and  transportation: 
Nuclear  waste  shipment; 
advance  notification  to 
Native  American  Tribes; 
comments  due  by  3-22- 
00;  published  12-21-99 
Rulemaking  proceedings: 
Christie,  Bob;  comments 
due  by  3-22-00;  published 
1-12-00 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Nuclear  materials  couriers 
under  GSRS  and  FERS; 
eligibility;  comments  due 
by  3-20-00;  published  1- 
18-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades, 
anchorage  regulations,  and 
ports  and  waterways  safety: 
OPSAIL  2000/lntemational 
Naval  Review  2000; 


regulated  areas; 
comments  due  by  3-23- 
00;  published  2-7-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

3-20-00;  published  2-2-00 
Bombardier;  comments  due 
by  3-21-00;  published  1- 
21-00 
Eurocopter  France; 
comments  due  by  3-20- 
00;  published  1-20-00 
Fokker;  comments  due  by 
3-20-00;  published  2-17- 
00 
Kaman  Aerospace  Corp.; 
comments  due  by  3-24- 
00;  published  1-24-00 
Class  E  airspace;  comments 
due  by  3-20-00;  published 
2-7-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineenng  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Tourist  oriented  directional 
signs,  recreation  and 
cultural  interest  signs, 
and  traffic  controls  for 
bicycle  facilities; 
comments  due  by  3-24- 
00;  published  6-24-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  matenals: 
Rulemaking  and  program 
procedures,  etc  ; 
Regulatory  Flexibility  Act 
and  plain  language 
reviews;  comments  due 
by  3-22-00;  published  12- 
20-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Construction  aid 
contribution;  definition; 
comments  due  by  3-22- 
00;  published  12-20-99 
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Rules  and  Regulations 


Federal  Register 

Vol.  65.  No.  52 
Thursday.  March  16,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1710 

General  and  Pre-Loan  Policies  and 
Procedures  Common  to  insured  and 
Guaranteed  Electric  Loans 

AGENCY:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  confirmation  of 
effective  date. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  gives  notice  that  no 
adverse  comments  were  received 
regarding  the  direct  final  rule  on  the 
General  and  Pre-Loan  Policies  and 
Procedures  Common  to  Insured  and 
Guaranteed  Electric  Loans,  published  in 
the  Federal  Register,  June  22, 1999,  at 
64  FR  33176,  and  confirms  the  effective 
date  of  the  direct  final  rule. 

DATE:  The  direct  final  rule,  which 
published  at  64  FR  33176,  was  effective 
August  6,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Blaine  D.  Stockton,  Jr.,  Assistant 
Administrator,  Electric  Program,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculture,  Stop  1560,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1560.  Telephone:  (202)  720- 
9545.  FAX:  (202)  690-0717.  E-mail: 
bstockto@rus.usda.gov. 

Confirmation  of  Efifective  Date 

This  is  to  confirm  the  effective  date  of 
the  direct  final  rule,  7  CFR  Part  1710, 
General  and  Pre-Loan  Policies  and 
Procedures  Common  to  Insured  and 
Guaranteed  Electric  Loans,  published 
June  22,  1999,  at  64  FR  33176,  and  is  to 
advise  that  RUS  did  not-receive  any 
written  adverse  comments  and  no 
written  notice  of  intent  to  submit 
adverse  comments  on  this  rule. 


Dated:  March  9,  2000. 
Cliristopher  A.  McLean, 

Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  00-6388  Filed  3-15-00;  8:45  am) 
BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-02-AD;  Amendment 
39-11622;  AD  2000-05-12] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB21 1-524  Series  Turt>ofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Rolls-Royce  pic 
R£211-524  series  turbofan  engines.  This 
action  requires  initial  and  repetitive 
ultrasonic  inspections  for  cracks  in  fan 
blade  dovetail  roots,  and,  if  necessary, 
replacement  with  serviceable  parts.  This 
action  also  provides  the  options  of 
installing  improved  design  fan  blades  or 
reworking  current  fan  blades  to  the 
improved  configuration  as  terminating 
action  for  the  inspections.  This 
amendment  is  prompted  by  reports  of 
fan  blade  failures  due  to  dovetail  root 
cracks.  The  actions  specified  in  this  AD 
are  intended  to  prevent  possible 
multiple  fan  blade  failures,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft. 
DATES:  Effective  March  31,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  31, 
2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  15,  2000. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  200O-NE-O2-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 


sent  via  the  Internet  using  the  following 
address : ' ' 9-ane-adcomment@faa.gov ' ' . 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  pic,  PO  Box  31,  Derby,  England; 
telephone:  International  Access  Code 
Oil,  Country  Code  44,  1332-249428,  fax 
International  Access  Code  Oil,  Country 
Code  44,  1332-249223.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  781-238-7176. 
fax  781-238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  unsafe  condition  may  exist  on 
certain  Rolls-Royce  pic  (R-R)  RB211- 
524  series  turbofan  engines.  The  CAA 
received  reports  of  three  fan  blade 
failures  to  date.  Subsequent  inspections 
of  the  dovetail  root  area  on  other  fan 
blades  revealed  the  existence  of  dovetail 
root  cracks  in  the  same  region  as  the 
failed  blades.  This  condition,  if  not 
corrected,  could  result  in  possible 
multiple  fan  blade  failures,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft 

Service  Information 

R-R  has  issued  Mandatory  Service 
Bulletin  (SB)  No.  RB.211-72-C818, 
Revision  2,  dated  October  8,  1999.  that 
specifies  procedures  for  ultrasonic 
inspections  for  cracks  in  fan  blade 
dovetail  roots  and  provides  rejection 
criteria.  The  CAA  classified  this  SB  as 
mandatory  and  issued  airworthiness 
directive  (AD)  007-10-99  in  order  to 
assure  the  airworthiness  of  these 
engines  in  the  UK. 

In  addition,  R-R  has  issued  SB 
RB.211-72-C891,  dated  February  2. 
2000,  that  describes  procedures  for 
installing  improved  design  fan  blades  or 
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caption  ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-05-12    Rolls-Royce  pic:  Amendment 
39-11622.  Docket  2000-NE-02-AD. 

Applicability:  Rolls-Royce  pic  (R-R) 
Models  RB211-524G2-19,  RB211-524G3-19, 
RB211-524H2-19,  RB211-524G2-T-19. 
RB211-524G3-T-19,  RB211-524H2-T-19. 
and  RB211-524H-36  turbofan  engines,  with 
fan  blades,  part  numbers  (P/Ns)  UL36245, 
UL38009,  UL38052,  or  UL38628,  installed. 
These  engines  are  installed  on  but  not 
limited  to  Boeing  747-400  series  and  767 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  multiple  fan  blade 
failures,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

Ultrasonic  Inspections 

(a)  Ultrasonically  inspect  the  dovetail  roots 
of  fan  blades,  P/Ns  UL36245,  UL38009, 
UL38052.  and  LIL38628,  for  cracks  as 
follows: 

Initial  Inspection 

(1)  Initially  inspect  at  the  latest  of: 

(i)  before  accumulating  2,050  total  fan 
blade  part  cycles-since-new. 

(ii)  50  fan  blade  cycles-in-service  (CIS) 
after  the  effective  date  of  this  AD. 

(iii)  200  fan  blade  CIS  since  last  inspection. 

Service  Bulletin 

(2)  Inspect  and  determine  rejection  status 
in  accordance  with  the  following  paragraphs 
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of  R-R  Mandatory  Service  Bulletin  (SB) 
RB.211-72-C818'.  Revision  2,  dated  October 
8,  1999: 

(i)  Compliance  section  C,  page  2. 

(ii)  Accomplishment  Instructions  section, 
items  A  through  and  including  B(6),  pages  5 
and  6. 

(iii)  Acceptance  criteria  section.  Appendix 
1  (4),  items  A  and  B,  page  9. 

Earlier  Versions  of  Service  Bulletin 

(3)  Initial  inspections  accomplished  using 
the  original  issue  of  R-R  SB  RB. 21 1-72- 
C818,  dated  August  6,  1999.  or  Revision  1, 
dated  August  20, 1999,  are  acceptable. 

Repetitive  Inspections 

(4)  Thereafter,  inspect  at  intervals  not  to 
exceed  200  CIS  since  last  inspection  in 
accordance  with  R-R  Mandatory  RB. 21 1-72- 
C818,  Revision  2,  dated  Octobers,  1999. 

Cracked  Parts 

(5)  Prior  to  further  flight,  remove  from 
service  cracked  fan  blades  and  replace  with 
serviceable  parts  in  accordance  with  R-R 
Mandatory  RB.211-72-C818,  Revision  2, 
dated  October  8,  1999. 

Optional  Terminating  Action 

(b)  Accomplishment  of  either  of  the 
following  actions  constitutes  terminating 
action  to  the  inspections  required  by 
paragraph  (a)  of  this  AD: 

(1)  Remove  from  service  fan  blades,  P/Ns 
UL36245,  UL38O09,  UL38052,  and  UL38628, 
and  replace  with  serviceable  fan  blades  with 
P/Ns  other  than  P/Ns  UL36245,  UL38009, 
UL38052,  and  UL38628,  or 

(2)  Rework  fan  blades  to  the  improved 
configuration  and  mark  the  reworked  fan 
blades  with  P/Ns  FW12018,  FW12019, 
FW12020,  or  FW12021,  in  accordance  with 
the  Accomplishment  Instructions  of  R-R  SB 
RB.211-72-C891,  dated  February  2,  2000. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  the  R-R 
Mandatory  SB  RB.211-72-C818,  Revision  2, 
dated  October  8.  1999,  and  SB  RB.211-72- 
C891,  dated  February  2,  2000.  This 
incorporation  by  reference  was  approved  by 


the  Director  of  the  Federal  Register.in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Rolls- 
Royce  pic,  PO  Box  31.  Derby,  England: 
telephone:  International  Access  Code  Oil, 
Country  Code  44,  1332-249428,  fax 
International  Access  Code  Oil,  Country  Code 
44,  1332-249223.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
March  31,  2000. 

Issued  in  Burlington,  Massachusetts,  on 
March  6,  2000. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-5891  Filed  3-15-00;  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-87-AD;  Amendment 
39-11625;  AD  2000-0S-15] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS355N  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  France  Model 
AS355N  helicopters.  This  action 
requires  inspecting  the:  4  engine 
exhaust  pipe  ejector  attachment  lugs 
(lugs)  for  cracks;  starter-generator  (S-G) 
shaft  for  radial  play;  S-G  attachment 
flange  for  cracks;  and  S-G  attachment 
half-clamps  for  cracks. 

This  amendment  is  prompted  by  9 
reports  of  S-G  damage;  3  reports  of  the 
discovery  of  cracks  in  the  lugs;  and  1 
report  of  an  in-flight  loss  of  the  exhaust 
pipe  ejector.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
separation  of  an  engine  exhaust  pipe 
ejector  from  the  helicopter,  which  could 
result  in  a  tail  rotor  strike  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  March  31,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  31, 
2000, 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  15.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-87- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive.  Grand  Prairie.  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA.  Office  of  the 
Regional  Counsel.  Southwest  Region. 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth.  Texas  76137;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman.  Aerospace  Engineer. 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd., 
Fort  Worth.  Texas  76137.  telephone 
(817)  222-5296.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  France  Model  AS355N 
helicopters.  The  DGAC  advises  that 
starter-generator  deterioration  may  lead 
to  failure  of  the  engine  exhaust  pipe 
ejector  attachment  lugs  and  subsequent 
loss  of  the  ejector. 

Eurocopter  France  has  issued 
Eurocopter  France  Service  Telex  No. 
01.00.45.  dated  October  27.  1999.  which 
requests  that  the  following  items  must 
be  inspected  within  10  hours  time-in- 
service  (TIS)  and  then  at  intervals  of  100 
hours  TIS:  4  lugs  for  cracks;  S-G  shaft 
for  significant  radial  play;  S-G 
attachment  flange  for  cracks;  and  S-G 
attachment  half-clamps  for  cracks. 

The  DGAC  classified  this  telex  as 
mandator>'  and  issued  AD  1999-469- 
058(A),  dated  December  1,  1999,  in 
order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 


14210  Fe<eral  Register / Vol.  65.  No.  52 /Thursday.  March  16.  2000 /Rules  and  Regulations 


AD 


thi; 


hel 
3gisti  Ted 


tail 


A3i 
thei 


attachir  ent 


prevK  )us 


determined  that 
for  products  of 
certificated  for  o 
States 

Since  an  unsafe 
identified  that  is 
develop  on  other 
Model  AS355N " 
type  design  re^ 
States,  this  AD  is 
prevent  separatioi 
pipe  ejector  from 
could  result  in  a 
subsequent  loss  o 
helicopter.  This 
hours  TIS  and 
exceed  100  hours 
lugs  for  any  crack 
play;  S-G 
crack;  and  S-G 
for  any  crack. 

The  actions  are 
accomplished  in 
telex  described 
compliance  time 
because  the 
critical  unsafe 
affect  the  structur  \l 
helicopter.  Therel  3 
issued  immediate 

Since  a  situatiop 
the  inunediate  a 
regulation,  it  is 
opportunity  for 
hereon  are  i 
cause  exists  for 
effective  in  less  ti 

TheFAA 
will  be  affected 
will  take  approxi 
accomplish  the  i 
hours  required  to 
be:  2  work  hours 
work  hoiu  to 
flange;  and  2  wor  ■< 
exhaust  pipe 

The  average 
be  $60  per  work 
per  helicopter, 
$6,346  for  each 
exhaust  pipe; 
$175  for  each  c 

Based  on  these 
impact  of  the  AD 
estimated  to  be 
accomplish  each 
per  helicopter  to 
exhaust  pipe 


action  IS  necessary 

;  type  design  that  are 

in  the  United 


pi  (ration 

condition  has  been 
kely  to  exist  or 
iurocopter  France 
icopters  of  the  same 

in  the  United 
leing  issued  to 
of  an  engine  exhaust 
he  helicopter,  which 

rotor  strike  and 
control  of  the 
requires,  within  10 
at  intervals  not  to 
nS,  inspecting  the:  4 
S-G  shaft  for  radial 
flange  for  any 
atiachment  half-clamps 


repl  ic 


lato 


wll 
S-G 
$5tO 


$1 


required  to  be 
Accordance  with  the 
sly.  The  short 
i  nvolved  is  required 
ly  described 
co4dition  can  adversely 
integrity  of  the 
this  AD  must  be 


ire. 


y- 


dopt 


exists  that  requires 
tion  of  this 
folind  that  notice  and 
ior  public  comment 
mpratjticable,  and  that  good 
_  this  amendment 
an  30  days, 
estimates  that  13  helicopters 
this  AD  and  that  it 
1  (lately  3  work  hours  to 
r  spections.  The  work 
replace  the  parts  will 
o  replace  the  S-G;  1 
e  the  clamp  and 
hours  to  replace  the 


h' 


r  rate  is  estimated  to 
Ijour.  Required  parts, 
cost  approximately: 
;  $12,148  for  each 
for  each  flange;  and 


la:  np. 

figures,  the  total  cost 
on  U.S.  operators  is 
80  per  helicopter  to 
inspection  and  $19,469 
eplace  the  S-G,  the 
the  flange,  and  the  clamp. 


Comments  Invite  i 

Although  this  <  ction  is  in  the  form  of 
a  final  rule  that  ii  ivolves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  noti  ;e  and  an  opportunity 
for  public  commi  mt,  comments  are 
invited  on  this  n.  le.  Interested  persons 
are  invited  to  coi  iment  on  this  rule  by 
submitting  such  vritten  data,  views,  or 
arguments  as  the  r  may  desire. 


Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to^e  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-87-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  2000-05-15    Eurocopter  France: 

Amendment  39-11625.  Docket  No.  99- 
SW-87-AD. 

Applicability:  Model  AS355N  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  10  hours 
time-in-service  (TIS)  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS,  unless 
accomplished  previously. 

To  prevent  separation  of  an  engine  exhaust 
pipe  ejector  from  the  helicopter,  which  could 
result  in  a  tail  rotor  strike  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  In  accordance  with  paragraph  BB  of 
Eurocopter  France  Service  Telex  No.  00095, 
dated  October  27,  1999  (Telex)  that 
references  Service  Telex  No.  01.00.45, 
visually  inspect  the: 

(1)  4  engine  exhaust  pipe  ejector 
attachment  lugs  (lugs)  for  any  crack; 

(2)  starter-generator  (S-G)  shaft  for  radial 
play; 

(3)  S-G  attachment  flange  for  any  crack; 
and 

(4)  S-G  attachment  half-clamps  for  any 
crack. 

(b)  If  a  crack  is  found  in  either  the  lugs,  the 
S-G  attachment  fla^nge,  or  the  S-G 
attachment  half-clamps,  repair  or  replace  the 
cracked  part  with  an  airworthy  part  prior  to 
further  flight. 
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(c)  If  radial  play  is  discovered  in  the  S-G, 
replace  it  with  an  airworthy  S-G  prior  to 
further  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  2 1 . 1 97  and  2 1 . 1 99  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  inspections  and  replacements,  if 
necessary,  shall  be  done  in  accordance  with 
Eurocopter  France  Service  Telex  No.  00095, 
dated  October  27,  1999.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  American  Eurocopter 
Corporation.  2701  Forum  Drive,  Grand 
Piairie.  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
March  31,  2000. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction .Generale  De  L'Aviation  Civile 
(France)  AD  1999-^69-058(A),  dated 
December  1,  1999. 

Issued  in  Fort  Worth,  Texas,  on  March  6, 
2000. 
Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

IFR  Doc.  00-6035  Filed  3-15-00;  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Parts  22,  23  and  51 
[Public  Notice  3254] 

Scliedule  of  Fees  for  Consular 
Services;  Finance  and  Accounting; 
and  Passports  and  Visas 

AGENCY:  Bureau  of  Consular  Affairs, 
State  Department. 
ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  rule  replaces 
the  existing  fee  charged  for  each 
passport  issued,  that  is  refunded  when 
a  passport  is  not  issued,  with  a  non- 
refundable fee  charged  for  each 


application  filed  for  a  passport. 
Accordingly,  the  Department  of  State 
will  refund  the  passport  application  fee 
only  when  the  fee  has  been  collected  in 
error.  The  Department  will  not  refund 
the  fee  paid  for  a  passport  application 
when,  after  processing,  it  is  determined 
that  the  applicant  will  not  be  issued  a 
passport.  Nor  will  the  Department 
refund  a  passport  application  fee  to  the 
executor  or  administrator  of  the  estate  of 
the  deceased  bearer  of  an  unused 
passport,  or  refund  a  passport 
application  fee  to  any  person  issued  a 
passport  who  has  been  refused  a  visa  by 
a  foreign  government.  The  rule 
provides,  however,  that  a  person,  whose 
passport  application  is  denied,  may 
have  the  application  reconsidered 
without  being  required  to  pay  an 
additional  application  fee  by  submitting 
adequate  documentation  that  overcomes 
the  reason  for  denial  within  90  days 
from  the  date  of  the  denial  notice. 
DATES:  This  rule  is  effective  May  15, 
2000  without  further  action,  unless 
adverse  comment  is  received  by  April 
17,  2000.  If  adverse  comment  is  received 
and  is  well-taken,  the  Department  of 
State  will  publish  a  timely  withdrawal 
of  the  rule  in  the  Federal  Register,  and 
it  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Chief,  Legal  Division, 
Office  of  Passport  Policy,  Planning  and 
Advisory  Services,  1111  19th  Street, 
N.W.,  Suite  260,  Washington,  D.C. 
20524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Palmer-Royston,  Office  of 
Passport  Policy,  Planning  and  Advisory 
Services,  Bureau  of  Consular  Affairs, 
Department  of  State  (202)  955-0231; 
telefax  (202)  955-0230. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1  of  the  Passport  Act  of  June 
4,  1920  (22  U.S.C.  214)  previously 
provided  for  payment  into  the  Treasury 
of  a  fee,  prescribed  by  the  Secretary  of 
State  by  regulation,  for  "each  passport 
issued",  and  a  fee  for  executing  "each 
application  for  a  passport".  Congress 
enacted  Section  233  of  Pub.L.  106-113, 
November  29,  1999,  which  amended 
Section  1  of  the  Passport  Act  by  striking 
those  provisions  and  inserting  in  their 
place  the  requirement  for  payment  of  a 
fee  for  "the  filing  of  each  application  for 
a  passport  (including  the  cost  of 
passport  issuance  and  use)"  and  a  fee 
for  executing  "each  such  application" 
for  a  passport.  Section  233  further 
provides  that  "such  fees  shall  not  be 
refundable,  except  as  the  Secretary  may 
by  regulation  prescribe".  Section  233 
also  repealed  Section  4  of  the  Passport 


Act  of  1920  (22  U.S.C.  216),  which 
authorized  the  refund  of  the  fees  paid  by 
the  person  to  whom  a  passport  was 
issued,  whenever  the  appropriate  officer 
within  the  United  States  of  any  foreign 
country  refuses  to  issue  a  visa  in  a 
passport  issued  by  the  United  States, 
upon  request  in  writing  and  return  of  an 
unused  passport  within  six  months  from 
the  date  of  issue. 

This  direct  final  rule  implements 
Section  233  of  Pub.L.  106-113  by 
amending  the  existing  Schedule  of  Fees 
for  Consular  Services  in  the  list  of 
Passport  and  Citizenship  Services  under 
22  CFR  22.1,  to  change  "issuance"  to 
"application",  and  amends  22  CFR  22.6 
by  deleting  the  provision  for  the  refund 
of  the  passport  fee  pursuant  to  22  U.S.C. 
216.  This  rule  also  amends  the 
regulations  governing  passport  fees  in 
22  CFR  51.61(a).  by  changing  the  "fee 
for  each  passport  issued"  to  a  "fee  for 
each  passport  application  filed",  and 
amends  22  CFR  51.63  by  changing 
"passport  fee"  to  "passport  application 
fee"  and  by  deleting  paragraphs  (b).  (c) 
and  (d). 

The  effect  of  this  rule  is  that  the 
Department  of  State  will  not  refund  the 
fee  paid  for  a  passport  application  when 
the  Department  determines,  after 
processing,  that  a  passport  may  not  be 
issued  piu-suant  to  the  regulations 
governing  passports.  Nor  will  the 
Department  refund  a  passport 
application  fee  to  any  person  who.  after 
a  passport  has  been  issued  to  them,  has 
been  refused  a  visa  by  a  foreign 
government.  Further,  the  Department 
will  not  refund  a  passport  application 
fee  to  the  executor  or  administrator  of 
the  estate  of  the  deceased  bearer  of  an 
unused  passport.  A  refund  will  not  be 
made  in  those  cases,  because  the 
application  for  a  passport  will  have 
been  processed  in  accordance  with  the 
fee  paid  for  the  application. 

However,  the  Department  recognizes 
that  there  are  cases  where  an 
application  for  issuance  of  a  passport 
will  be  denied  on  the  sole  ground  of 
inadequate  documentation  or  for  a 
reason  that  can  be  cured  by  the 
provision  of  further  dociunentation.  In 
those  cases,  a  new  application  fee 
should  not  be  required  when  the 
applicant  provides  acceptable 
documentation  in  a  timely  manner  so 
that  a  passport  is  issued.  A  person 
whose  application  for  a  passport  has 
been  denied,  moreover,  is  informed  in 
writing  of  the  specific  reason(s)  for  the 
denial,  as  provided  by  regulation. 
Therefore,  this  rule  also  provides  that  a 
person,  whose  passport  application  has 
been  denied,  may  have  the  denied 
application  reconsidered  without 
payment  of  an  additional  passport 
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application  fee  by  s  iibmitting  adequate 
documentation  wit  lin  90  days  from  the 
date  of  the  notice  o  denial.  The  term 
"adequate  documentation"  includes 
evidence  that  the  a  iplicant  is  in  the 
process  of  obtainin  ;  the  necessary 
documents,  which  nay  have  been 
missing  or  lost  and  may  require 
considerable  time  t )  obtain  or  replace. 
The  denial  become  i  final,  however,  if 
adequate  document  ation  is  not 
submitted  before  th  e  elapse  of  90  days 
after  the  date  of  the  denial  notice.  The 
Department's  passp  ort  regulations  do 
not  preclude  a  person,  whose  passport 
application  has  bee  n  denied,  from 
subsequently  subm  itting  a  new  passport 
application  with  p<  yment  of  a  new 
application  fee. 

This  rule  does  nc  t  affect  the  fee  for 
executing  an  appli(  ation  for  a  passport, 
which  cannot  be  re  'unded  piu-suant  to 
the  existing  regulation  in  22  CFR  51.65. 
Therefore,  the  Depi  irtment  will  refund 
the  passport  applic  ation  fee  and  the  fee 
for  executing  an  ap  plication  for  a 
passport  only  in  ca  jes  when  the  fee  was 
collected  in  error  fi  om  persons 
exempted  from  pa)  ment  by  law.  or  the 
fee  collected  was  ii  i  excess  of  the 
prescribed  fee,  as  i  i  currently  provided 
by  regulation. 

This  rule  is  effec:ive  May  15,  2000.  If 
adverse  comment  i  >  received  and  is 
well-taken,  the  Dej  artment  of  State  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register.  If  an  adverse 
comment  applies  t )  an  amendment, 
paragraph,  or  secti  )n  of  this  rule  and 
that  provision  may  be  addressed 
separately  from  th<  remainder  of  the 
rule,  the  Departme  it  may  adopt  as  final 
those  provisions  o  the  rule  that  are  not 
the  subject  of  an  aaverse  comment. 

The  Department  does  not  consider 
this  rule  to  be  a  m<  jor  rule  for  purposes 
of  E.O.  12291.  Theje  changes  to  the 
regulations  are  her  sby  certified  as  not 
expected  to  have  a  significant  impact  on 
a  substantial  numt  er  of  small  entities 
under  the  criteria  (  f  the  Regulatory 
Flexibility  Act,  5  I  .S.C.  605(b).  This 
rule  does  not  impc  se  information 
collection  requirei  lents  under  the 
provisions  of  the  F  aperwork  Reduction 
Act,  44  U.S.C,  Chi  ipter  35.  Nor  does  the 
rule  have  federalis  m  implications 
warranting  the  apj  lication  of  Executive 
Order  No.  12372  aid  No.  13132.  This 
rule  is  exempt  fron  E.O.  12866,  but  the 
Department  has  re  /iewed  the  rule  to 
ensure  consistency '  with  the  objectives 
of  the  Executive  0  rder,  as  well  as  with 
E.O.  12988,  and  tl  e  Office  of 
Management  and  Judget  has 
determined  this  n  le  would  not 
constitute  a  signif  cant  regulatory  action 
under  E.O.  12866. 


List  of  Subjects 

22  CFR  Part  22 

Foreign  Service,  Fees,  Passports  and 
visas. 

22  CFR  Part  23 

Foreign  Service. 

22  CFR  Part  51 

Administrative  practice  emd 
procedure.  Drug  traffic  control. 
Passports  and  visas. 

Accordingly,  this  rule  amends  22  CFR 
Chapter  I  as  follows: 

PART  22— {AMENDED] 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1153  note.  1351,  1351 
note;  10  U.S.C.  2602(c);  22  U.S.C.  214, 
2504(a),  4201,  4206,  4215,  4219;  31  U.S.C. 
9701;  E.O.  10718.  22  FR  4632.  3  CFR,  1954- 
1958  Comp.,  p.  382;  E.O.  11295,  31  FR  10603, 
3  CFR,  1966-1970  Comp.,  p.  570. 

2.  Section  22.1  is  amended  by  revising 
the  introductory  text  of  paragraphs  (b) 
and  (c)  at  item  1.  to  read  as  follows: 

§22.1     Schedule  of  fees. 

Item  No.  Fee 

Passport  and  Citizenship  Services 

1.  Passport  Services: 

*         *         *         *         * 

(b)  First-time  application: 

***** 

(c)  Subsequent  application  (renewal): 

***** 

3.  Section  22.6  is  amended  by  revising 
the  word  "refunded"  to  read  "refund" 
both  times  it  appears  in  paragraph  (a)(3) 
and  by  revising  paragraph  (a)(1)  to  read 
as  follows: 

§  22.6    Refund  of  fees. 

(a)*   *  * 

(1)  As  specifically  authorized  by  law 
(See  22  U.S.C.  214a  concerning  passport 
fees  erroneously  charged  persons 
excused  from  payment  and  46  U.S.C.  8 
concerning  fees  improperly  imposed  on 
vessels  and  seamen); 


have  been  collected  for  deposit  in  the 
Treasury  may  be  refunded. 


PART  51 —[AMENDED] 

1.  The  authority  citation  for  Part  51  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  211a;  22  U.S.C.  2651a, 
2671(d)(3).  2714  and  3926;  31  U.S.C.  9701; 
E.O.  11295,  3  CFR,  1966-1970  Comp.,  p  570; 
sec.  129,  Pub.  L.  102-138,  105  Stat.  661;  8 
U.S.C.  1504. 

2.  Section  51.61  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  51 .61    Passport  fees. 

***** 

(a)  A  fee  for  each  passport  application 
filed,  which  fee  shall  vary  depending  on 
whether  the  passport  applicant  is  a  first- 
time  applicant  or  a  renewal  applicemt 
and  on  the  age  of  the  applicant.  The 
passport  application  fee  shall  be  paid  by 
all  applicants  at  the  time  of  application, 
except  as  provided  in  §  51.62(a).  and  is 
not  refundable,  except  as  provided  in 
§51.63.  However,  an  applicant's  denied 
application  for  a  passport  may  be 
reconsidered  without  the  payment  of  an 
additional  passport  application  fee  by 
the  submission  of  adequate 
documentation  within  90  days  after  the 
date  of  a  notice  of  denial. 
***** 

3.  Section  51.63  is  amended  by 
removing  paragraphs  (b)  through  (d).  by 
redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (b)  and  (c),  respectively,  and 
by  revising  the  introductory  text  to  read 
as  follows: 

§51.63    Refunds. 

A  collected  passport  application  fee 
shall  be  refunded: 


Dated:  February  23,  2000. 
Bonnie  R.  Cohen, 

Under  Secretary  for  Management. 
Department  of  State. 

[FR  Doc.  00-6409  Filed  3-15-00;  8:45  am] 
BILLING  C0D6  4710-06-U 


PART  23— {AMENDED] 

1.  The  authority  citation  for  Part  23  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  2651a. 

2.  Section  23.3  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§23.3    Refunds. 

(a)  Rectifications  and  readjustments. 
See  §  22.6  of  this  chapter  for  outline  of 
circumstances  under  which  fees  which 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NZ001;  FRL-6561-8] 

Prevention  of  Significant  Deterioration 
Delegation  of  Authority  to  Mendocino 
County  Air  Pollution  Control  District  to 
Administer  Permits  Issued  by  EPA 

agency:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Notice  of  delegation  of 
authority. 

summary:  The  Regional  Administrator 
for  EPA  Region  9  has  delegated  full 
authority  to  the  Mendocino  County  Air 
Pollution  Control  District  (District)  to 
administer  three  Prevention  of 
Significant  Deterioration  (PSD)  permits 
issued  by  EPA. 

EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  is  February  23,  2000. 

ADDRESSES:  Mendocino  County  Air 
Pollution  Control  District.  306  E.  Gobbi 
Street,  Ukiah,  CA  95482. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nahid  Zoueshtiagh,  Permits  Office 
(AIR-3),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1261,  E-mail: 
Zoueshtiagh.nahid@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Pvusuant 
to  40  CFR  52.21(u),  "Delegation  of 
authority,"  the  EPA  has  delegated 
authority  to  the  District  to  administer 
the  following  three  PSD  permits  issued 
by  EPA  to: 

•  Masonite  Corporation  (EPA,  PSD 
No.  NC-77-06,  issued  in  1977) 

•  Masonite  Corporation  (EPA,  PSD 
No.  NC-92-01,  issued  in  1992) 

•  Georgia  Pacific  West  hic.  (EPA,  PSD 
No.  NC-79-07,  issued  in  1979) 

In  1985,  EPA  approved  the  District's 
PSD  program  into  the  California  State 
hnplementation  Plan  (SIP)  (50  FR 
30943,  July  31.  1985).  However,  the 
above  three  permits  which  were  issued 
by  EPA,  continued  to  be  administered 
by  EPA.  To  date,  administering  these 
permits  has  consisted  of  actions  on 
modification  requests  by  the  Permittees. 
While  the  District  has  now  been 
delegated  the  authority  to  administer 
these  permits,  nothing  in  the  delegation 
agreement  prohibits  EPA  from  enforcing 
the  PSD  provisions  of  the  Clean  Air  Act, 
the  PSD  regulations,  or  futiue  permit 
conditions  issued  by  the  District. 

A  copy  of  the  delegation  agreement 
between  EPA  and  the  District  is 
available  from  Nahid  Zoueshtiagh, 
Permits  Office  (AIR-3),  Air  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IX,  75  Havrthorne  Street,  San 
Francisco.  CA  94105-3901. 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 


Dated:  March  9,  2000. 
David  P.  Howekamp, 

Director,  Air  Division,  Region  DC. 

|FR  Doc.  00-6565  Filed  3-15-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

[WT  Docket  No.  97-82;  FCC  00-54] 

bistaHmerrt  Payment  Financing  for 
Personal  Contmunicatlons  Services 
(PCS)  Licenses 

AGENCY:  Federal  Commiuiications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

summary:  In  this  dociunent,  the 
Commission  dismisses  or  denies 
petitions  for  reconsideration  of  its 
Fourth  Report  and  Order  in  which  it 
modified  die  rules  governing  auctions  of 
licenses  for  C  block  broadband  Personal 
Communications  Services  ("PCS") 
spectrum.  Some  of  the  issues  raised  by 
petitioners  are  specific  to  Auction  No. 
22  and  have  been  rendered  moot  by  the 
occurrence  of  that  auction.  Other  issues 
will  be  decided  in  s^arate  proceedings. 
By  this  document  the  Commission 
dechnes  to  extend  the  two  year 
"grandfather"  exception  to  the 
entrepreneur  eligibility  requirement  for 
C  block  auctions  and  also  declines  to 
"grandfather"  in  futiu^  C  and  F  block 
auctions  the  bidding  credit  eligibility  of 
participants  in  earlier  C  block  auctions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Bashkin,  Auctions  &  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  418- 
0660. 

supplementary  INFORMA-nON:  This  is  a 
summary  of  an  Order  on 
Reconsideration  of  the  Fourth  Report  & 
Order  (Order  on  Reconsideration) 
adopted  February  15,  2000  and  released 
February  29,  2000.  The  complete  text  of 
the  Order  on  Reconsideration,  including 
the  attachment,  is  available  for 
inspection  and  copying  dvuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  12th 
Street.  SW,  Washington,  DC.  It  may  also 
be  purchased  from  the  Conunission's 
copy  contractor.  International 
Transcription  Services,  Inc.  (ITS,  Inc.), 
1231  20th  Street.  NW.  Washington.  DC 
20035,  (202)  857-3800.  It  is  also 
available  on  the  Commission's  web  site 
at  http://www.fcc.gov/wtb/auctions. 


I.  Introduction  and  Background 

1.  In  this  Order  on  Reconsideration, 
we  address  petitions  for  reconsideration 
of  oxu-  Fourth  Report  and  Order, 
released  August  19.  1998  ("C  Block 
Fourth  Report  and  Ordei"'),  63  FR  50791 
(September  23.  1998),  in  which  we 
modified  the  rules  governing  auctions  of 
C  block  broadband  Personal 
Communications  Services  ("PCS") 
spectrum.  To  date,  there  have  been  three 
auctions  of  licenses  for  C  block 
spectrum.  Auctions  No.  5  and  10,  which 
ended  on  May  6. 1996.  and  July  16. 
1996.  respectively,  preceded  the  C  Block 
Fourth  Report  and  Order.  Auction  No. 
22.  which  followed  the  C  Block  Fourth 
Report  and  Order,  concluded  on  April 
15, 1999,  and  also  included  licenses  for 
E  and  F  block  spectrum.  An  earlier 
auction  of  licenses  for  D,  E,  and  F  block 
spectnun.  Auction  No.  11,  concluded  on 
January  14. 1997.  One  or  more 
additional  auctions  of  C  and  F  block 
spectrum  are  expected. 

2.  In  response  to  the  C  Block  Foiuth 
Report  and  Order,  we  received  five 
petitions  for  reconsideration,  one 
opposition,  and  one  set  of  comments. 
Within  the  time  frame  for  filing 
oppositions,  we  also  received  related 
correspondence.  Some  of  the  issues 
raised  by  petitionCTS  are  specific  to 
Auction  No.  22  and  have  been  rendered 
moot  by  the  occurrence  of  that  auction. 
Other  issues  will  be  decided  in  separate 
proceedings.  The  remaining  issues 
concern  entreprenevu  and  bidding  credit 
eligibility.  In  this  order,  we  decline  to 
extend  the  two  year  "grandfather" 
exception  to  the  entrepreneur  eligibility 
requirement  for  C  block  auctions  and 
also  decline  to  "grandfather"  in  future 

C  and  F  block  auctions  the  bidding 
credit  eligibility  of  participants  in 
earlier  C  block  auctions. 

n.  Auction  Inventory 

3.  Backgmund.  In  the  C  Block  Foiuth 
Report  and  Order,  we  decided  not  to 
delay  the  next  C  block  auction  pending 
resolution  of  bankruptcy  proceedings 
affecting  the  availability  for  auction  of 
certain  C  block  spectrum. 

4.  Discussion.  Both  Conestoga  and 
DiGiPH  ask  that  we  reconsider  this 
decision.  Because  Auction  No.  22  has 
already  been  held,  these  requests  have 
become  moot.  As  we  stated  in  the  C 
Block  Fourth  Report  and  Order, 
spectrum  made  available  for  licensing  as 
a  result  of  any  bankruptcy  proceeding 
will  be  included  in  the  next  appropriate 
auction  of  C  block  spectrum. 

m.  Entrepreneur  Eligibility 

5.  Background.  Consistent  with 
Congress'  mandate  to  promote  the 
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options  available,  the  Commission 
explained  that  they  were  intended  to 
provide  "limited  relief,"  limited  in  both 
scope  and  time.  We  recognized  that  not 
all  licenses  involved  in  bankruptcy 
proceedings  would  likely  be  available 
for  inclusion  in  the  Auction  No.  22 
license  inventory;  nevertheless,  we 
decided  to  permit  the  grandfather 
exception  for  only  two  years.  We 
believe,  as  we  explained  in  the  C  Block 
Fourth  Report  and  Order,  that  fairness 
to  other  future  bidders  prevents  our 
providing  the  eligibility  exception 
indefinitely.  Therefore,  as  to  the  issue  of 
entrepreneur  eligibility,  we  will  deny 
Omnipoint's  petition. 

IV.  Bidding  Credit  Eligibility 

9.  Background.  Bidding  credits  are 
available  to  C  block  auction  winners 
that  qualify  as  small  or  very  small 
businesses  or  consortia  thereof.  Under 
current  C  (and  F)  blocks  rules,  which 
were  in  effect  for  Auction  No.  22,  small 
businesses  and  small  business  consortia 
receive  a  15  percent  bidding  credit  and 
very  small  businesses  and  very  small 
business  consortia  receive  a  25  percent 
bidding  credit.  In  the  C  Block  Fourth 
Report  and  Order,  we  expressly 
declined  to  "grandfather"  eligibility  for 
bidding  credits,  deciding  that  bidding 
credit  eligibility  in  upcoming  C  block 
auctions  would  be  determined 
according  to  an  applicant's  size  at  the 
deadline  for  filing  short-form 
applications  and  not  the  applicant's  size 
when  it  applied  to  participate  in 
Auction  No.  5  or  10.  We  concluded  that 
it  would  not  be  in  the  best  interests  of 
the  public  and,  in  particular,  of 
competing  small  business  bidders  and 
licensees  to  provide  a  discount  to 
applicants  that  no  longer  meets  the 
small  business  size  standards. 

10.  Discussion.  Omnipoint  urges  us  to 
reconsider  this  decision,  contending 
that  our  refusal  to  "grandfather"  bidding 
credit  eligibility  is  unfair  to  those 
existing  entrepreneur  licensees  that 
have  generated  PCS  revenues  since  the 
initial  C  block  auction.  We  disagree. 
Bidding  credits  function  as  a  discount 
on  a  winning  bidder's  high  bid,  thereby 
substantially  reducing  the  licensee's 
payment  obligation  to  the  Federal 
government.  The  purpose  of  such 
credits  is  to  allow  small  entities  with 
limited  access  to  capital  to  compete 
effectively  against  larger  businesses  in 
auctions.  Were  we  to  allow  large 
businesses  to  qualify  for  bidding  credits, 
by  virtue  of  their  past  participation  as 
small  businesses  in  earlier  C  block 
auctions,  we  would  undermine  the 
effectiveness  of  such  credits  in  aiding 
entities  that  currently  qualify  as  small 
businesses.  We  cannot  justify  such  a 


result,  nor  can  we  envision  a  convincing 
public  policy  rationale  for  providing 
larger  businesses  with  a  15  or  25  percent 
discount  off  their  Federal  obligation. 
Accordingly,  we  deny  Omnipoint's 
petition  as  to  the  issue  of  bidding 
credits. 

V.  Controlling  Interest  Rule 

11.  Background.  In  the  C  Block 
Reconsideration  Order,  we  deferred  to 
other  phases  of  WT  Docket  No.  97-82 
the  decision  whether  to  use  a 
"controlling  interest"  approach  to 
determine  financial  attrihution  for 
future  C  block  auctions  rather  than  to 
continue  using  "control  group" 
structures. 

12.  Discussion.  In  its  petition,  Leap 
asks  that  we  apply  the  controlling 
interest  concept  to  the  C  and  F  blocks. 
Cook  opposes  this  request.  Leap's 
petition  and  Cook's  opposition  are  moot 
insofar  as  they  concern  Auction  No.  22, 
for  which  control  group  structures 
applied. 

VI.  Minimum  Opening  Bids 

13.  Background.  In  the  C  Block  Fourth 
Report  and  Order,  we  established  that 
the  minimum  opening  bid  for  each 
market  in  Auction  No.  22  would  be  ten 
percent  of  the  corresponding  net  high 
bid  for  the  market  in  the  first  C  block 
auction;  however,  we  stated  that  the 
Wireless  Telecommunications  Bureau 
("Bureau")  could  exercise  its  discretion 
to  set  smaller  minimum  opening  bids  if 
the  Bureau  believed  they  were 
warranted. 

14.  Discussion.  While  disagreeing  on 
specifics,  Conestoga  and  Omnipoint 
both  suggest  that  we  reduce  the 
minimum  opening  bids.  Because 
Auction  No.  22,  has  already  taken  place, 
these  requests  are  moot.  We  note  that 
the  Bureau,  after  considering  comments, 
including  one  filed  by  Omnipoint, 
reduced  the  Auction  No.  22  minimum 
opening  bids  for  C  block  licenses  to  five 
percent  (for  30  MHz  C  block  licenses) 
and  2.5  percent  (for  15  MHz  C  block 
licenses)  of  the  most  recent  net  high  bid 
for  C  block  licenses  in  the  same  market. 
For  each  future  C  block  auction,  the 
Bm-eau  will  continue  its  current  practice 
under  the  Balanced  Budget  Act  of  1997 
to  establish  minimum  opening  bids  and/ 
or  reserve  prices  after  notice  and 
comment.  See  Part  1  Third  Report  and 
Order  63  FR  770  (January  7.  1998). 

VII.  Bid  Increment  Methodology 

15.  In  a  December  10,  1998  meeting 
with  Bureau  and  Division  staff, 
Omnipoint  outlined  a  proposal  for  a  bid 
increment  methodology  to  be  employed 
in  Auction  No.  22.  The  fact  that  Auction 
No.  22  has  already  occurred  renders 
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Omnipoint's  suggestion  moot;  however, 
we  note  that,  in  advance  of  Auction  No. 
22,  the  Bureau  considered  and  rejected 
essentially  the  same  proposal  by 
Omnipoint.  For  each  future  C  block 
auction,  the  Bureau  will,  after  notice 
and  comment,  establish  an  appropriate 
bid  increment  methodology. 

VIII.  Default  Payment  Rules 

16.  Mountain  Solutions  argues  that 
our  decision  to  eliminate  installment 
payment  financing  in  Auction  No.  22 
and  to  exclude  from  the  auction 
spectrum  involved  in  bankruptcy 
proceedings,  along  with  other  factors, 
will  decrease  auction  prices  and  thereby 
increase  the  payment  owed  by 
Mountain  Solutions  for  defaults  on 
second  down  payments  for  C  block 
licenses  Mountain  Solutions  had 
previously  won.  Mountain  Solutions 
argues  further  that  it  would  be 
inequitable  for  the  Commission  strictly 
to  apply  its  default  payment  rule  against 
Mountain  Solutions.  Because  Auction 
No.  22  has  already  occurred,  Mountain 
Solutions'  petition,  insofar  as  it  seeks 
modification  of  our  rules  for  that 
auction,  is  moot.  The  remaining  issue — 
the  extent  to  which  Mountain  Solutions 


will  be  held  liable  for  its  default 
payment  obligations — is  before  us  in  a 
separate  proceeding  and  will  be 
considered  there. 

IX.  Other  Filing 

17.  In  a  letter  related  to  this 
proceeding,  McBride  asks  that  we  assist 
Representative  W.  J.  "Billy"  Tauzin, 
Chairman  of  the  U.S.  House  of 
Representatives  Subcommittee  on 
Telecommunications,  Trade,  and 
Consumer  Protection,  in  Chairman 
Tauzin's  efforts  with  regard  to  the  C 
block  auction.  Specifically,  McBride 
requests  that  we  help  promote 
competition  and  encourage  the 
participation  of  designated  entities  in 
the  wireless  telecommunications 
industry  and  that  we  make  sure  that  all 
C  block  licensees  are  treated  in  a  fair 
and  equitable  manner.  We  believe  that, 
with  the  C  Block  Fourth  Report  and 
Order  and  Auction  No.  22,  we  have 
furthered  the  goals  articulated  in 
McBride's  letter;  however,  because  the 
letter  does  not  request  specific 
reconsideration  of  the  C  Block  Fourth 
Report  and  Order,  we  neither  grant  nor 
deny  it. 


X.  Ordering  Clauses 

18.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i),  5(b).  5(c)(1), 
303(r),  and309(j)ofthe 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154(i), 
155(b),  156(c)(1),  303(r).  and  309(j).  the 
petition  for  reconsideration  filed  in 
response  to  the  C  Block  Fourth  Report 
and  Order  by  Omnipoint  Corporation  is 
denied.  The  petition  for  reconsideration 
filed  in  response  to  the  C  Block  Fourth 
Report  and  Order  by  Mountain 
Solutions,  Ltd.,  Inc.,  is  dismissed  in  part 
as  moot  and  denied  in  all  other  respects. 
The  remaining  petitions  for 
reconsideration  filed  in  response  to  the 
C  Block  Fourth  Report  and  Order  are 
dismissed  as  moot.  This  Order  on 
Reconsideration  is  hereby  adopted. 

List  of  Subjects  in  47  CFR  Part  24 

Personal  communications  services. 
Federal  Communications  Commission 
William  F.  Caton. 
Deputy  Secretary. 
|FR  Doc.  00-6637  Filed  3-15-00;  8:45  am] 
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SUMMANY:  This  do  :iunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  tha  is  applicable  to 
certain  Boeing  Mddel  747  and  767  series 
airplanes.  This  proposal  would  require 
repetitive  functioeal  tests  of  the 
directional  pilot  valve  (DPV)  of  the 
thrust  reversers  to  detect  pneumatic 
leakage,  and  corrective  action,  if 
necessary.  This  pi  oposal  is  prompted  by 
a  report  of  a  lateni  failure  mode  of  the 
fail-safe  features  c  f  the  thrust  reverser 
system  identified  is  possible  leakage  of 
the  DPV  that  is  d\j  e  to  a  poppet  being 
janmied  slightly  a  aen  or  a  leaking  o- 
ring.  The  actions  :  pecified  by  the 
proposed  AD  are  ntended  to  ensure  the 
integrity  of  the  fai  -safe  features  of  the 
thrust  reverser  sy!  tem  by  preventing 
possible  failure  modes,  which  could 
result  in  inadvertent  deplojrment  of  a 
thrust  reverser  during  flight,  and 
consequent  reduc  3d  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
May  1.  2000. 

ADDRESSES:  Subm  it  comments  in 
triplicate  to  the  Fi  (deral  Aviation 
Administration  (P  AA),  Transport 
Airplane  Directorite,  ANM-114, 
Attention:  Rules.!  (ocket  No.  2000-NM- 
24-AD,  1601  Lin(  Avenue,  SW., 
Renton,  VVashingI  on  98055^056. 

Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Treuisport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Thorson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-1357; 
fax  (425)  227-1181. 
SUPPLEMENTARY  MFORMATION: 

ComaMDts  iBTited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  sj)ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 


2000-NM-24-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  received  a  report  from  the 
manufacturer  indicating  a  new  latent 
failiu-e  mode  of  the  fail-safe  features  of 
the  thrust  reverser  system.  This  failure 
mode  was  identified  as  possible  leakage 
of  the  directional  pilot  valve  (DPV)  of 
the  thrust  reversers  due  to  a  poppet 
being  jammed  slightly  open  or  a  leaking 
o-ring.  Such  imdetected  leakage  past  the 
DPV  could  result  in  sufficient 
pnuematic  pressure  developing 
downstream  of  the  DPV  at  takeoff  thrust 
to  actuate  the  directional  control  valve 
to  the  deploy  position.  This  failure 
mode,  in  combination  with  another 
thrust  reverser  failure  condition  or 
component  failure,  could  result  in  the 
following: 

•  Significant  degradation  of  the 
features  intended  to  ensure  that  the 
thrust  reverser  remains  stowed  during 
all  anticipated  operating  conditions  for 
airplanes  that  have  incorporated  the 
thrust  reverser  actuation  system  brake. 

•  A  potential  in-flight  thrust  reverser 
deployment  for  airplanes  that  have  not 
incorpcwated  the  thrust  reverser 
actuation  system  brake. 

Such  conditions,  if  not  corrected, 
could  result  in  inadvertent  deployment 
of  a  thrust  reverser  during  flight,  and 
consequent  reduced  controllability  of 
the  airplane. 

Ex^aaation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
78A2170,  and  Boeing  Service  Bulletin 
767-78-0084,  both  dated  October  21, 
1999,  which  describe  procedures  for 
repetitive  functional  tests  of  the  DPV  of 
the  thrust  reversers  to  detect  pneiunatic 
leakage,  and  correction  of  any 
discrepancies.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  functional  tests  of  the 
DPV  of  the  thrust  reversers  to  detect 
pneumatic  leakage,  and  corrective 
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action,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Correction  of  any  discrepancy 
detected  is  required  to  be  accomplished 
in  accordance  with  the  procedures 
described  in  the  applicable  Boeing  747 
or  767  Airplane  Maintenance  Manual. 

Cost  Impact 

There  are  approximately  331  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  108  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  work  hours  (5  work 
hours  per  engine)  per  airplane  to 
accomplish  the  proposed  functional 
test,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  functional 
test  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $64,800,  or 
$600  per  airplane,  per  test  cycle. 

None  of  the  Model  747  series 
airplanes  affected  by  this  action  are  on 
the  U.S.  Register.  All  Model  747  series 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  'future. 

Should  an  affected  Model  747  series 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  would 
require  approximately  20  work  hours  (5 
work  hours  per  engine)  to  accomplish 
the  proposed  functional  test,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  functional  test  proposed  by  this 
AD  would  be  approximately  $1,200  per 
airplane,  per  test  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedxu-es  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-24-AD. 

Applicability:  Model  747  and  767  series 
airplanes  equipped  with  General  Electric 
CF6-80C2  series  engines,  certificated  in  any 
category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spec:ific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  integrity  of  the  fail-safe 
features  of  the  thrust  reverser  system  by 
preventing  possible  failure  modes,  which 


could  result  in  inadvertent  deployment  of  a 
thrust  reverser  during  flight,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  Model  747  and  767  series  airplanes 
equipped  with  thrust  reversers  that  HAVE 
NOT  been  modified  in  accordance  with 
Boeing  Service  Bulletin  747-78-2151  or  767- 
78-0063,  as  applicable,  or  a  production 
equivalent:  Within  60  days  after  the  effective 
date  of  this  AD,  perform  a  functional  test  of 
the  directional  pilot  valve  (DPV)  of  the  thrust 
reversers  to  detect  pneumatic  leakage  in 
accordance  with  Boeing  Alert  Ser\'ice 
Bulletin  747-78A2170,  or  Boeing  Service 
Bulletin  767-78-0084.  as  applicable,  both 
dated  October  21,  1999.  Repeat  the  functional 
test  thereafter  at  intervals  not  to  exceed  1,000 
flight  hours. 

(b)  For  Model  747  and  767  series  airplanes 
equipped  with  thrust  reversers  that  have 
been  modified  in  accordance  with  Boeing 
Service  Bulletin  747-78-2151  or  767-78- 
0063.  as  applicable,  or  a  production 
equivalent:  Within  180  days  after  the 
effective  date  of  this  AD.  perform  a 
functional  test  of  the  DPV  of  the  thrust 
reversers  to  detect  pneumatic  leakage  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-78A2170,  or  Boeing  Service 
Bulletin  767-78-0084,  as  applicable,  both 
dated  October  21,  1999.  Repeat  the  functional 
test  thereafter  at  intervals  not  to  exceed  5,000 
flight  hours. 

(c)  If  any  functional  test  required  by 
paragraph  (a)  or  (b)  of  this  AD  cannot  be 
successfully  performed  as  specified  in  Boeing 
Alert  Service  Bulletin  747-78A2170,  or 
Boeing  Service  Bulletin  767-78-0084.  as 
applicable,  both  dated  October  21.  1999:  or 

if  any  discrepancy  is  detected  during  any 
functional  test  required  by  paragraph  (a)  or 
(b)  of  this  AD:  Prior  to  further  flight,  correct 
the  discrepancy  in  accordance  with  the 
procedures  specified  in  the  applicable  Boeing 
Model  747  or  767  Airplane  Maintenance 
Manual.  Additionally,  prior  to  further  flight, 
any  failed  functional  test  required  by 
paragraph  (a)  or  (b)  of  this  AD  must  be 
repeated  and  successfully  accomplished. 
Repeat  the  functional  test  thereafter  at  the 
intervals  required  by  paragraph  (a)  or  (b)  of 
this  AD.  as  applicable. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 

-  shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Rente 
10.  2000. 
Donald  L.  Riggin 

Acting  Manager. 
Directorate.  Airclp 
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anp  A321  Series  Airplanes 
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ACTION:  Notice  i)f 
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DOT. 
proposed  rulemaking 


SUMMARY:  This 


document  proposes  the 


adoption  of  a  n  iw  airworthiness 
directive  (AD)  t  lat  is  applicable  to 
certain  Airbus  Model  A319,  A320,  and 
A321  series  air]  (lanes.  This  proposal 
would  require  i  lodifying  the  hiel  pipe 
couplings  and  installing  bonding  leads 
in  specified  loc  itions  within  the  hiel 
tank.  This  prop  isal  is  prompted  by 
issuance  of  mai  datory  continuing 
airworthiness  ii  iformation  by  a  foreign 
civil  airworthin  ess  authority.  The 
actions  specific  i  by  the  proposed  AD 
are  intended  to  prevent  ignition  sources 
and  consequen  fire/explosion  in  the 
fuel  tank. 

DATES:  Commei  its  must  be  received  by 
April  17,2000. 

ADDRESSES:  Sunmit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplcme  Direct  arate,  ANM-114, 
Attention:  Rule  5  Docket  No.  2000-NM- 
55-AD,  1601  Litid  Avenue,  SW., 
Renton,  Washii  gton  98055-4056. 
Comments  may  be  inspected  at  this 
location  betwetn  9:00  a.m.  and  3:00 
p.m.,  Monday  t  u-ough  Friday,  except 
Federal  holiday  s. 

The  service  ii  iformation  referenced  in 
the  proposed  n  le  may  be  obtained  from 
Airbus  Industri  i,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Trans  Dort  Airplane 
Directorate,  16(  1  Lind  Avenue,  SW., 
Renton,  Washii  gton. 
FOR  FURTHER  INI  'ORMATION  CONTACT: 
Norman  B.  Mar'enson,  Manager, 
International  B  anch,  ANM-116,  FAA. 
Transport  Airp  ane  Directorate,  1601 
Lind  Avenue,  S  W.,  Renton,  Washington 


98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA, 

Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-55-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes.  During  a  scheduled 
inspection  of  an  Airbus  Model  A300 
series  airplane's  fuel  tanks,  an  electrical 
discharge  mark  was  found  on  the  left- 
hand  inner  fuel  tank.  The  design  of  the 
fuel  tanks  on  all  four  models  is  similar. 
The  DGAC  advises  that  improvement  of 
the  tanks'  grounding  efficiency  between 
specific  pipe  couplings  can  prevent 
electrical  arcing  within  the  fuel  tanks  on 
these  airplanes.  Such  electrical  arcing 
within  the  fuel  tank,  if  not  corrected. 


could  result  in  fuel  ignition  and 
consequent  fire/explosion  in  the  fuel 
tank. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-28-1077,  dated  July  9,  1999.  This 
service  bulletin  describes  procedures  for 
modification  (including  removal, 
deeming,  and  reinstallation  of  affected 
nuts,  bolts,  cmd  washers)  of  the  fuel  pipe 
couplings;  installation  of  certain 
bonding  leads  in  specified  locations; 
and  deeming  surface  areas  at  specified 
locations,  including  oversealing  the 
coupling  locknuts. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2000-006- 
144(B),  dated  January  12,  2000,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piu-suant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Difference  Between  Proposed  Rule  and 
Relevant  Service  Information 

Operators  should  note  that,  although 
the  service  bulletin  and  French 
airworthiness  directive  recommend  that 
the  modification  be  accomplished 
within  5  years  (after  the  release  of  the 
service  bulletin),  the  FAA  has 
determined  that  an  interval  of  5  years 
would  not  address  the  identified  unsafe 
condition  in  a  timely  meumer. 
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An  electrical  discharge  in  a  fuel  tank 
can  create  a  spark  that  could  ignite  the 
ftiel  vapors  inside  the  tank.  The  spark 
energy  required  to  ignite  fuel  depends 
on  the  type  of  fuel,  the  fuel  temperature, 
and  the  air  pressure  (altitude)  inside  a 
fuel  tank.  Under  certain  conditions,  fuel 
can  be  ignited  with  spark  energy  levels 
much  lower  than  the  energy  required  to 
create  a  visible  mark.  Therefore,  a  spark 
that  has  enough  energy  to  cause  a  mark 
can  ignite  fuel  vapor  under  a  wider 
range  of  fuel  tank  conditions. 

In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
modihcation.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  36-month 
compliance  time  for  accomplishing  the 
modification  to  be  warranted,  in  that  36 
months  represents  an  appropriate 
interval  of  time  allowable  for  affected 
airplanes  to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

The  FAA  estimates  that  227  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  between  20  and  100 
work  hours  per  airplane  to  accomplish 
the  proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  The  cost  of 
required  parts  would  be  negligible. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  on  U.S. 
operators  is  estimated  to  be  between 
$272,400  and  $1,362,000;  or  between 
$1,200  and  $6,000  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 


FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  follgwing  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  2000-NM-55-AD. 

Applicability:  Model  A319.  A320,  and 
A321  series  airplanes;  certificated  in  any 
categof}';  excluding  those  on  which 
Modifications  27150  and  27955  have  been 
installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ignition  sources  and 
consequent  fire/explosion  in  the  fuel  tank, 
accomplish  the  following: 

Modification  and  Installation 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  fuel  pipe 
couplings  and  install  bonding  leads  in  the 
specified  locations  of  the  fuel  tank,  in 
accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A320- 
28-1077,  dated  July  9.  1999. 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-006- 
144(B).  dated  January  12,  2000. 

Issued  in  Renton.  Washington,  on  March 
10.  2000. 

Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  00-6493  Filed  3-15-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  OON-0598] 

Food  Labeling;  Dietary  Supplement 
Health  Claims;  Public  Meeting 
Concerning  Implementation  of  Pearson 
Court  Decision  and  Whether  Claims  of 
Effects  on  Existing  Diseases  May  Be 
Made  as  Health  Claims 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Announcement  of  public 

meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  solicit  comments  on 
two  topics  pertaining  to  health  claims  in 
dietary  supplement  labeling.  The  first 
topic  concerns  implementation  of  the 
recent  court  of  appeals  decision  in 
Pearson  v.  Shalala  (Pearson).  InPearson, 
the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  held  that  FDA's  decision  not  to 
authorize  four  health  claims  for  dietary 
supplements  violated  the  First 
Amendment  because  the  agency  did  not 
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L  Background 
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(the  act).  We  set  forth  general 
requirements  for  health  claims  in  the 
labeling  of  conventional  foods  (58  FR 
2478,  January  6,  1993);  authorized  the 
use  of  seven  health  claims  (58  FR  2665, 
58  FR  2787,  58  FR  2820,  58  FR  2739,  58 
FR  2537,  58  FR  2552,  and  58  FR  2622); 
and  denied  the  use  of  five  other  claims 
(58  FR  2537  [dietary  fiber  and  cancer], 
58  FR  2552  [dietary  fiber  and  coronary 
heart  disease],  58  FR  2622  [antioxidant 
vitamins  and  cancer],  58  FR  2661  [zinc 
and  inunime  function  in  the  elderly], 
and  58  FR  2682  [omega-3  fatty  acids  and 
coronary  heart  disease]).  We  also 
initially  denied  one  claim  (58  FR  2606 
[folic  acid  and  neural  tube  defects])  that 
was  later  authorized  (59  FR  433,  January 
4,  1994)  and  then  modified  (61  FR  8750, 
March  5, 1996).  In  response  to  the  1990 
amendments  and  the  Dietary 
Supplement  Act  of  1992,  we  issued 
regulations  applying  the  general 
requirements  for  health  claims  for 
conventional  foods  to  dietary 
supplements  (59  FR  395,  January  4, 
1994).  The  general  health  claims 
regulations  for  both  conventional  foods 
and  dietary  supplements  are  in  21  CFR 
101.14  and  101.70.  The  regulations  on 
individual  health  claims  are  in  21  CFR 
101.71  through  101.82. 

Oiu  general  health  claim  regulations 
for  dietary  supplements  and  our 
decision  not  to  authorize  health  claims 
for  foiu  specific  substance/disease 
relationships  were  challenged  in 
Pearson  v.  Sbalala  (Pearson).  These  four 
substance/disease  relationships  include: 
Dietary  fiber  and  cancer,  antioxidant 
vitamins  and  cancer,  omega-3  fatty  acids 
and  coronary  heart  disease,  and  the 
claim  that  0.8  milligram  of  folic  acid  in 
dietary  supplement  form  is  more 
effective  in  reducing  the  risk  of  neiu-al 
tube  defect  than  a  lower  amount  in 
conventional  food  form. 

hi  1998,  the  district  court  ruled  for 
FDA  in  all  respects  (14  F.  Supp.  2d  10 
(D.D.C.  1998)).  hi  January  1999, 
however,  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit  reversed  the  lower 
court's  decision  (164  F.3d  650  (D.C.  Cir. 
1999)).  The  appeals  court  held  that, 
based  on  the  administrative  record 
compiled  in  the  challenged 
rulemakings,  the  First  Amendment  does 
not  permit  FDA  to  reject  health  claims 
that  we  determine  to  be  potentially 
misleading  unless  we  also  reasonably 
determine  that  no  disclaimer  would 
eliminate  the  poteutial  deception.  As  a 
result  of  the  decision,  we  must 
reconsider  our  approach  to  authorizing 
health  claims  for  dietary  supplements. 
The  court  further  held  that  the 
Administrative  Procedure  Act  (the  APA) 
requires  FDA  to  clarify  the  "significant 
scientific  agreement"  standard  for 


authorizing  health  claims,  either  by 
issuing  a  regulatory  definition  of 
significant  scientific  agreement  or  by 
defining  it  on  a  case-by-case  basis. 

On  March  1,  1999,  the  Government 
filed  a  petition  for  rehearing  en  banc 
(reconsideration  by  the  full  court  of 
appeals).  The  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit  denied  the  petition  for 
rehearing  on  April  2,  1999  (172  F.3d  72 
(D.C.  Cir.  1999)).  We  annoimced  in  the 
Federal  Register  of  December  22,  1999 
(64  FR  71794),  the  availability  of  a 
guidance  clarifying  the  significant 
scientific  agreement  standard.  The 
guidance  is  available  on  the  Internet  at 
http://vm.cfsan.fda.gov/dms/ 
ssaguide.html. 

In  the  Federal  Register  of  December  1, 
1999  (64  FR  67289),  we  published  a 
notice  informing  the  pubUc  of  the  steps 
we  plan  to  follow  to  carry  out  the 
Pearson  decision.  This  notice 
announced  plans  to  hold  a  public 
meeting  before  initiating  rulemaking  to 
consider  what  changes  to  the  general 
health  claims  regulations  for  dietary 
supplements  may  be  warranted  in  light 
of  Pearson  (64  FR  67289  at  67290).  We 
believe  that  our  reevaluation  of  these 
regulations  will  benefit  from  a  public 
meeting  and  an  open  discussion  of  all 
possible  approaches  to  implementing 
the  court's  decision. 

Also  in  December  1999,  we  declined 
to  issue  a  proposed  rule  for  a  health 
claim  relating  dietary  supplements 
containing  saw  palmetto  extracts  and 
symptoms  associated  with  benign 
prostatic  hyperplasia  (BPH).  The 
petition  requesting  authorization  for  the 
claim  was  denied  by  operation  of  law  on 
December  1,  1999,  and  we  issued  a 
letter  explaining  our  decision  on  the 
same  day.  Our  basis  for  not  proposing 
a  rule  was  that  we  were  unable  to 
resolve,  within  the  timeframe  required, 
the  novel  policy  issue,  which  the 
petition  entailed.  This  issue  is  whether 
a  health  claim  may  include  claims  about 
mitigation  or  treatment  of  disease.  To 
date,  the  health  claims  that  we  have 
authorized  have  been  for  reducing  the 
risk  of  a  disease.  While  this  issue  was 
not  considered  in  Pearson,  as  a  topic 
that  also  relates  to  the  regulation  of 
health  claims,  it  is  being  included  for 
discussion  in  this  public  meeting. 

On  December  7,  1999,  the  agency  was 
sued  by  the  petitioners  who  had 
requested  FDA  to  authorize  a  health 
claim  for  saw  palmetto  extract  and  BPH 
{Whitakerv.  Sbalala,  No.  1:99CV0247 
(D.D.C.  December  7,  1999)).  The 
plaintiffs  alleged  that  our  denial  of  the 
petition  violated  the  First  Amendment 
to  the  Constitution,  the  1990 
amendments,  and  the  APA.  The 
plaintiffs  asked  the  coiul  to  order  the 
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agency  to  evaluate  their  petition  under 
the  health  claims  regulations.  The  case 
is  stayed  through  May  26,  2000,  while 
we  consider  whether  claims  of  effects 
on  an  existing  disease  may  be  made  as 
health  claims  rather  than  drug  claims. 

n.  Scope  of  Discussion 

We  are  holding  the  public  meeting  on 
April  4,  2000,  in  part  to  identify  and 
discuss  possible  changes,  in  light  of  the 
Pearson  decision,  to  oiu  general  health 
claim  regulations  as  they  apply  to 
dietary  supplements.  Unlike  the 
statutory  provision  for  the  use  of  health 
claims  on  dietary  supplements  (section 
403{r)(5)(D)  of  the  act  (21  U.S.C. 
343(r)(s)(D))),  section  403(r)(3)(B)(i)  of 
the  act  provides  that  FDA  may  authorize 
health  claims  on  conventional  foods 
only  when  there  is  significant  scientific 
agreement  among  qualified  experts  that 
the  totality  of  publicly  available 
scientific  evidence  supports  the  claim. 
As  a  result  of  this  statutory  requirement 
for  conventional  foods  and  because  the 
Pearson  case  involved  only  dietary 
supplements,  this  portion  of  the  public 
meeting  will  be  restricted  to  health 
claims  on  dietary  supplements. 

A  second  topic  open  for  discussion  is 
whether  claims  about  mitigation  or 
treatment  of  diseases  and  their 
symptoms  may  be  appropriately  made 
as  health  claims. 

We  anticipate  that  both  discussions 
will  include  presentations  from  people 
whom  we  invite  to  participate  as  well  as 
from  members  of  the  public. 

A.  Implementation  of  the  Pearson  Court 
Decision 

We  are  requesting  comment  on  how  to 
implement  the  element  of  the  Pearson 
decision  addressing  the  use  of  qualified 
health  claims  on  dietary  supplements 
when  the  evidence  supporting  the  claim 
does  not  meet  the  "significant  scientific 
agreement"  standard.  In  general,  we 
request  public  comment  on  whether 
qualified  health  claim  statements  for 
dietary  supplements  can  be  made  that 
would  not  mislead  consumers,  and,  if 
so,  what  types  of  disclaimers  or  other 
qualifying  language  would  be 
appropriate.  We  would  specifically 
request  that  persons  commenting  in 
person  and  in  writing  consider  and 
provide  input  on  the  questions  listed 
below.  Comments  recommending  a 
particular  regulatory  approach  should 
explain  how  that  approach  is  consistent 
with  the  constitutional  and  statutory 
requirements  to  which  FDA  is  subject. 

1.  What  is  the  best  regulatory 
approach  for  protecting  and  promoting 
the  public  health?  Specifically,  what 
approach  to  regulating  health  claims 
will:  (a)  Protect  consumers  from 


fraudulent  and  misleading  claims;  and 
(b)  provide  reliable,  understandable 
information  that  will  allow  consumers 
to  evaluate  claims  intelligently  and 
identify  products  that  will  in  fact  reduce 
the  incidence  of  diseases?  By  what 
criteria  should  implementation  options 
be  judged? 

2.  Can  qualifying  language  (including 
disclaimers)  be  effective  in  preventing 
consumers  from  being  misled  by  health 
claims  based  on  preliminary  or 
conflicting  evidence?  If  so,  what  are  the 
characteristics  of  effective  qualifying 
language?  How  should  the  agency 
determine  what  constitutes  an 
appropriately  qualified  claim?  If  the 
available  information  is  not  sufficient  to 
answer  these  questions,  what  research 
needs  to  be  done,  and  who  should  be 
responsible  for  doing  it?  The  agency 
encourages  those  commenting  to  submit 
empirical  data  on  the  eff^ectiveness  of 
qualifying  language. 

3.  Is  there  a  way  to  preserve  the 
existing  regulatory  framework  for  health 
claims  consistent  with  the  First 
Amendment? 

4.  If  health  claims  are  permitted  based 
on  a  standard  less  rigorous  than 
significant  scientific  agreement,  what  is 
the  best  way  to  distinguish  among 
claims  supported  by  different  levels  of 
evidence  so  that  consumers  are  not 
misled?  Does  the  word  "may"  in 
existing  health  claims  accurately 
communicate  the  strength  of  the 
evidence  supporting  claims  that  meet 
the  significant  scientific  agreement 
standard,  or  should  other  language  be 
used? 

5.  If  health  claims  are  permitted  based 
on  a  less  rigorous  standard,  what  actions 
can  be  taken  to  provide  incentives  to 
manufactiuers  to  conduct  further 
research  on  emerging  substance-disease 
relationships? 

6.  The  Pearson  opinion  mentions 
circumstances  in  which  FDA  might  be 
justified  in  banning  certain  health 
claims  outright  (e.g.,  where  the  evidence 
in  support  of  the  claim  is  outweighed  by 
evidence  against  the  claim,  or  where  the 
evidence  supporting  it  is  qualitatively 
weaker  than  the  evidence  against  it) 
[Pearson,  164  F.3d  at  659  and  n.lO). 

a.  How  should  FDA  determine  when 
evidence  supporting  a  health  claim  is 
outweighed  by  evidence  against  the 
claim? 

b.  How  should  FDA  determine  when 
evidence  supporting  a  health  claim  is 
qualitatively  weaker  than  the  evidence 
against  the  claim? 

c.  Are  there  other  circumstances  in 
which  health  claims  are  inevitably 
misleading  and  cannot  be  made 
nondeceptive  by  qualifying  language? 


7.  What  safety  information  is 
necessary  to  prevent  a  health  claim  from 
being  misleading?  For  example,  such 
information  might  include  side  effects, 
drug  and  food  interactions,  and 
segments  of  the  population  who  shoidd 
not  use  the  product  or  should  consult  a 
physician  before  doing  so.  When  a 
product  may  have  adverse  effects 
imrelated  to  the  subject  of  a 
scientifically  valid  health  claim,  is  the 
claim  misleading?  Under  what 
circumstances,  if  any,  should  the 
product  be  allowed  to  bear  the  claim? 

8.  What  actions  should  the  agency 
take  to  ensure  that  consumers  receive  all 
relevant  information  about  the  safety  of 
products  that  bear  health  claims  and 
about  research  on  product  safety? 

B.  Whether  Claims  of  Effects  on  Existing 
Diseases  May  Be  Made  as  Health  Claims 

All  health  claims  that  we  have 
authorized  since  passage  of  the  1990 
amendments  have  been  claims  about 
reducing  the  risk  of  a  disease.  However, 
the  saw  palmetto  extract  health  claim 
petition  (Docket  Number  99P-3030) 
requests  authorization  to  make  a  claim 
about  effects  on  an  existing  disease. 
Thus,  the  petition  proposes  a  significant 
expansion  of  the  scope  of  health  claims 
beyond  those  that  are  currently 
authorized. 

The  issue  of  whether  health  claims 
may  be  about  effects  on  an  existing 
disease  arose  in  the  context  of  a  petition 
for  a  dietary  supplement  health  claim. 
For  this  reason  and  because  the  other 
issue  to  be  discussed  at  the  public 
meeting  concerns  health  claims  for 
dietary  supplements,  the  focus  of 
discussion  will  be  the  use  of  claims  on 
labels  or  labeling  of  dietary  supplements 
about  effects  on  an  existing  disease. 
However,  we  recognize  that  this  issue  is 
likely  to  arise  in  the  context  of  health 
claims  for  conventional  foods  as  well. 
Any  decision  we  make  on  this  issue 
with  respect  to  dietary  supplements, 
therefore,  will  also  affect  the  use  of  such 
claims  for  conventional  foods. 

The  health  claims  provisions  of  the 
act  were  enacted  as  part  of  a  statutory 
scheme  that  already  included  extensive 
regulatory  requirements  for  drugs. 
Before  the  1990  amendments,  the  drug 
provisions  had  been  applied  to  foods, 
including  dietary  supplements,  that 
made  claims  about  effects  on  disease. 
Arguably,  if  Congress  had  intended  to 
permit  any  kind  of  disease  claim  for 
foods,  it  could  have  exempted  all  foods 
bearing  authorized  health  claims  from 
the  drug  definition  in  section 
201(g)(1)(B)  of  the  act  (21  U.S.C. 
321(g)(1)(B)),  which  provides  that  an 
article  "intended  for  use  in  the 
diagnosis,  ciu*,  mitigation,  treatment,  or 
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prevention  of  dii  ease"  is  a  drug. 
Instead,  Congresi  provided  that  a 
product  that  bea  -s  an  authorized  health 
claim  shall  not  t  e  classified  as  a  drug 
solely  because  o  the  presence  of  the 
claim  (21  U.S.C.  321(g)(1)(B)).  Congress' 
decision  to  procised  in  this  manner, 
rather  than  by  ci  eating  an  unconditional 
exemption,  sugg  jsts  that  it  may  have 
wanted  the  drug  provisions  to  continue 
to  apply  to  food'  in  certain 
circumstances.  S  imilarly  when  the 
Dietary  Supplen  ent  Health  and 
Education  Act  (I  ISHEA)  was  enacted  in 
1994,  Congress  c  id  not  provide  that 
dietary  supplements  are  deemed  to  be 
foods  in  all  circi  mstances;  rather,  it 
provided  that  di  jtary  supplements  are 
deemed  to  be  foods  "except  for 
purposes  of  sect  on  201(g)"  of  the  act, 
the  drug  definiti  sn. 

In  interpreting  the  health  claim 
provisions  of  th<  act  and  their 
relationship  to  t  le  drug  provisions  of 
the  act,  FDA  has  tried  to  strike  a  balance 
between  recogni  ting  that  foods, 
including  dietar  r  supplements,  can 
influence  diseas  ?  outcomes  without 
ceasing  to  be  foods,  and  honoring  the 
statutory  distinc  ion  between  drugs  and 
foods.  To  that  er  d,  we  included  in  our 
health  claims  re|  ulations  the 
requirement  tha  a  product  that  bears  a 
health  claim  mu  >t  establish  that  it  is  a 
food  by  demons  rating  nutritive  value 
(21  CFR  101.14(1  »)(3)).  Moreover,  in  the 
preambles  to  the  regulations,  we 
distinguished  be  tween  nutritional 
effects  of  food  sv  bstances,  which  we 
said  would  be  aj  i  appropriate  subject  for 
a  health  claim,  a  id  effects  that  are 
therapeutic,  mec  icinal,  or 
pharmacologica  ,  which  would  not. 
(See,  e.g.,  56  FR  B0537  at  60545  to 
60546,  November  27.  1991;  58  FR  2478 
at  2501,  January  6,  1993;  and  59  FR  395 
at  408,  January  'J ,  1994.)  FDA  also 
emphasized  that  the  relationship  of  a 
food  or  a  food  c(  mponent  to  a  disease 
is  different  from  that  of  a  drug  because 
of  genetic,  envir  )nmental,  and 
behavioral  factois  that  affect  the 
development  of  :hronic  diseases  in 
addition  to  diet,  and  because  of  the 
complexity  of  fc  ads  themselves  (58  FR 
2478  at  2501).  T  lerefore,  we  explained, 
some  claims  tha  would  be  appropriate 
as  drug  claims  u  nder  section 
201(g)(1)(B)  woi  Id  not  be  appropriate  as 
health  claims  fo  ■  foods  because  they 
"imply  a  degree  of  association  between 
the  substance  ar  d  the  disease  that  is  not 
supportable  for  i  iny  food"  (56  FR  60537 
at  60552). 

Further,  we  c(  mmented  that  it  would 
be  necessary  for  a  health  claim 
petitioner  to  "st  ow  that  the  claimed 
effect  on  disease  is  associated  with  the 
normal  function  mg  of  the  human  body" 
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and  that  claims  to  "correct  ait^bnormal 
physiological  function  caused  by  a 
disease  or  health-related  condition" 
would  be  drug  claims  rather  than  health 
claims  (59  FR  395  at  407  to  408).  With 
respect  to  claims  about  effects  on 
symptoms  of  a  disease,  we  said: 

[Tlhere  is  no  provision  in  the  act  for  the 
agency  to  exempt  statements  about  symptoms 
of  disease  from  causing  products  to  be 
regulated  as  drugs.  Although  such  statements 
may  not  be  claims  that  the  product  will  treat 
the  disease  that  causes  the  symptoms,  the 
statements  clearly  pertain  to  the  mitigation  of 
disease  by  addressing  the  symptoms  caused 
by  the  disease.  Section  201(g)(1)(B)  of  the  act 
provides,  in  part,  that  articles  intended  for 
use  in  the  mitigation  of  disease  are  drugs. 

(59  FR  395  at  413) 

Another  relevant  part  of  the  statutory 
scheme  is  the  medical  foods  definition, 
enacted  as  part  of  the  Orphan  Drug 
Amendments  of  1988.  The  statutory 
definition  of  a  medical  food  is  "a  food 
which  is  formulated  to  be  consumed  or 
administered  enterally  under  the 
supervision  of  a  physician  and  which  is 
intended  for  the  specific  dietary 
management  of  a  disease  or  condition 
for  which  distinctive  nutritional 
requirements,  based  on  recognized 
scientific  principles,  are  established  by 
medical  evaluation"  (21  U.S.C. 
360ee(b)(3)).  Thus,  medical  foods  are  a 
category  of  foods  intended  for  dietary 
management  of  disease  through  a 
nutritional  mechanism. 

By  their  very  nature,  claims  about 
effects  on  an  existing  disease  are  aimed 
at  people  who  are  ill.  To  date, 
authorized  health  claims  have  been 
aimed  either  at  the  general  population 
or  at  a  population  subgroup  whose 
members  are  at  risk  for  a  particular 
disease  but  are  not  yet  sick.  Since  there 
are  already  two  categories  of  ingested 
products  that  bear  claims  targeted  to 
people  suffering  from  a  disease,  drugs 
and  medical  foods,  the  agency  believes 
there  is  reason  to  question  whether 
Congress  also  intended  health  claims  to 
encompass  such  claims. 

FDA  is  open  to  reexamining  its  past 
statements  on  this  issue  in  light  of 
subsequent  developments,  such  as 
advances  in  science  and  technology, 
changes  in  the  marketplace,  and  the 
passage  of  DSHEA.  In  considering  the 
scope  of  the  health  claims  provisions  of 
the  act,  we  will  seek  an  interpretation 
that  is  consistent  with  the  statutory 
provisions  governing  drugs  and  medical 
foods  and  that  gives  effect  to  each  part 
of  the  statute. 

We  are  inviting  public  conunent  on 
this  issue,  and  in  particular  we  are 
seeking  input  on  the  following 
questions.  Comments  recommending  a 
particular  regulatory  approach  should 


explain  how  that  approach  is  consistent 
with  the  legal  requirements  to  which 
FDA  is  subject. 

1.  Does  tne  language  and  structure  of 
the  act  restrict  the  permissible  types  of 
substance-disease  relationships  that  can 
be  described  in  a  health  claim?  How 
should  FDA  interpret  the  health  claim 
and  drug  provisions  of  the  act  and  the 
medical  food  provision  of  the  Orphan 
Drug  Amendments  in  relationship  to 
each  other? 

2.  If  FDA  were  to  permit  at  least  some 
claims  about  effects  on  an  existing 
disease  as  health  claims,  what  criteria 
should  be  used  to  determine  when  a 
claim  is  a  permissible  health  claim  and 
when  it  is  a  drug  claim  under  section 
201(g)(1)(B)  of  the  act? 

3.  If  FDA  were  to  permit  at  least  some 
disease  treatment  or  mitigation  claims 
as  health  claims,  what  about  claims  that 
are  covered  by  an  existing  over-the- 
counter  (OTC)  drug  monograph?  For 
example,  if  there  is  an  existing  drug 
monograph  on  the  use  of  a  dietary 
ingredient  in  an  OTC  drug  product  to 
treat  or  mitigate  disease,  and  the 
monograph  concludes  that  the 
substance  is  not  safe  and  effective  for 
the  intended  use,  should  FDA  still 
consider  authorizing  a  health  claim  for 
the  substance-disease  relationship? 

m.  Registration  and  Requests  to  Make 
Oral  Presentations 

If  you  would  like  to  attend  the 
meeting,  we  request  that  you  register  in 
writing  with  the  contact  person  by 
March  28,  2000,  by  providing  your 
name,  title,  business  affiliation,  address, 
telephone  and  fax  number.  To  expedite 
processing,  this  registration  information 
also  may  be  sent  to  the  contact  person 
by  fax  to  301-827-3052,  or  sent  by  e- 
mail  to  pubmtg@oc.fda.gov.  If  you  need 
special  accommodations  due  to 
disability,  please  inform  the  contact 
person  when  you  register.  A  permanent 
assistive  listening  device  (ALD)  is 
installed  in  Barnard  Auditorium.  The 
ALD  can  be  used  with  either  a  hearing 
aid  T-coil  or  a  headset/receiver  available 
at  the  auditorium.  If,  in  addition  to 
attending,  you  wish  to  make  an  oral 
presentation  during  the  meeting,  you 
must  so  inform  the  contact  person  when 
you  register  and  submit:  (1)  A  brief 
written  statement  of  the  general  nature 
of  the  views  you  wish  to  present;  (2)  the 
names  and  addresses  of  all  persons  who 
will  participate  in  the  presentation;  and 
(3)  an  indication  of  the  approximate 
time  that  you  request  to  make  your 
presentation.  Depending  upon  the 
number  of  people  who  register  to  make 
presentations,  we  may  have  to  limit  the 
time  allotted  for  each  presentation.  We 
anticipate  that,  if  time  permits,  those 
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attending  the  meeting  will  have  the 
opportunity  to  ask  questions  during  the 
meeting. 

rv.  Conunents 

You  may  submit,  on  or  before  April 
19,  2000,  written  comments  to  the 
Dockets  Management  Branch  (address 
above).  You  may  also  send  comments  to 
the  Dockets  Management  Branch  via  e- 
mail  to  FDADockets@oc.fda.gov  or  via 
the  FDA  Internet  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/coramentdocket.cftn. 
You  should  annotate  and  organize  your 
comments  to  identify  the  specific  issues 
to  which  they  refer.  Please  address  your 
comment  to  the  docket  number  given  at 
the  beginning  of  this  notice.  You  must 
submit  two  copies  of  comments, 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document,  except  that  you  may  submit 
one  copy  if  you  are  an  individual.  You 
may  review  received  comments  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.  Monday  through  Friday. 

V.  Transcripts 

You  may  request  a  transcript  of  the 
meeting  in  writing  from  the  Freedom  of 
Information  Office  {HFI-35),  Food  and 
Drug  Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
You  may  also  examine  the  transcript  of 
the  meeting  after  April  14,  2000,  at  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  as  well  as  on  the  FDA  Internet 
at  http://www.fda.gov. 

VI.  Reference 

We  have  placed  the  following 
reference  on  display  in  the  Dockets 
Management  Branch.  You  may  see  it  at 
that  office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

1.  Pearson  v.  Shalala,  164  F.3d  650 
(D.C.  Cir.  1999). 

Registration  Form 

Public  Meeting  on  Implementation  of  Pearson 

Court  Decision  and  Expansion  of  Health 

Claims  to  Cover  Claims  of  Effects  on  Existing 

Diseases 

Instructions:  To  register,  complete  this  form 
and  mail  or  fax  it  to  301-827-3052  by 
March  28,  2000. 


Company 


Address 


Telephone 


Fax 


E-mail    

Please  indicate  the  type  or  organization  that 
you  represent: 

Industry 

Government 


Consumer  Organization 

Media 

Healthcare  Professional 
Law  Firm 


Name 


Title 


Educational  Organization 

Other  (specify) 

Do  you  wish  to  make  an  oral  presentation? 

Yes 

No 

If  yes,  you  also  must  submit  the 
following: 

1 .  A  brief  statement  of  the  general 
nature  of  the  views  you  wish  to  present, 

2.  The  names  and  addressed  of  all 
persons  who  will  participate  in  the 
presentation,  and 

3.  An  indication  of  the  approximate 
time  that  you  request  to  make  your 
presentation. 

Dated:  March  10,  2000. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  00-6509  Filed  3-13-00:  2:34  pm] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  95  and  177 
[USCG-1 998-4593] 
RIN2115-AF72 

Revision  to  Federal  Blood  Alcohol 
Concentration  (BAC)  Standard  for 
Recreational  Vessel  Operators 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
revise  the  Federal  Blood  Alcohol 
Concentration  (BAC)  standard  under 
which  a  recreational  vessel  operator 


would  be  considered  operating  while 
"intoxicated."  For  recreational  vessel 
operators,  the  proposed  rule  would 
lower  the  current  Federal  BAC 
threshold  from  .10  BAC  to  .08  BAC. 
This  change  is  appropriate  because 
boating  accident  statistics  show  that 
alcohol  use  remains  a  significant  cause 
of  recreational  boating  deaths  and 
because  we  support  a  trend  in  State 
recreational  boating  laws  toward  the  .08 
BAC  standard.  Further,  the  proposed 
Federal  BAC  standard  will  not 
supercede  or  preempt  any  enacted  State 
BAC  standard.  Additionally,  the 
proposed  rule  would  replace  the  term 
"intoxicated"  with  the  phrase  "under 
the  influence  of  alcohol  or  a  dangerous 
drug."  This  change  would  bring  the 
regulations  into  conformance  with 
current  statutory  language.  The 
proposed  rule  is  expected  to  reduce  the 
number  of  recreational  boating  deaths 
and  injuries  resulting  from  accidents 
caused  by  operators  under  the  influence 
of  alcohol  or  a  dangerous  drug. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  July  14,  2000. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(2)  By  hand-delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Internet 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  at  the  address  listed 
above  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket 
on  the  Internet  ai  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  contact 
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do  so,  please  inc 
address,  identif 
this  rulemaking  I 


Carlton  Perry,  Project  Manager,  Office  of 
Boating  Safety,  U.S.  Coast  Guard,  by 
telephone  at  202-267-0979  or  by  e-mail 
at  cperry@comdi  uscg.mii  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Walker,  Chief, 
Dockets,  Departi  lent  of  Transportation, 
telephone  202-3  36-9329. 

You  may  obtai  n  a  copy  of  this  notice 
by  calling  the  U.  5.  Coast  Guard  Infoline 
at  l-800-368-5f  47  or  by  accessing 
either  the  Web  S  te  for  the  Office  of 
Boating  Safety  a1  http:// 
www.uscgboatin  i-org,  or  the  Internet 
Site  for  the  Dock  at  Management  Facility 
at  http://dms.do  .gov. 
SUPPLEMENTARY  I  MFOflMATIOM: 

Request  for  Coin  nents 

We  encourage  you  to  participate  in 
this  rulemaking  py  submitting 
comments  and  related  material.  If  you 
lude  your  name  and 
I  the  docket  number  for 
(uSCG-1 998-4593), 
indicate  the  specific  section  of  this 
document  to  wh  ch  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  n  lay  submit  your 
comments  and  n.aterial  by  mail,  hand- 
delivery,  fax,  or  felectronically  to  the 
Docket  Managen  lent  Facility  at  the 
address  under  Al  IDRESSES;  but  please 
submit  your  com  ments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand-del  ivery,  submit  them  in 
an  unbound  fom  lat,  no  larger  than  8 V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  want  tc  know  they  reached  the 
Facility,  please  enclose  a  stamped,  self- 
addressed  postc<  rd  or  envelope.  We  will 
consider  all  com  naents  and  material 
received  during  he  comment  period. 
We  may  change  his  proposed  rule  in 
view  of  them. 

PuMic  Meeting 

We  do  not  pla  1  to  hold  a  public 
meeting.  You  mj  y  ask  for  one  by 
submitting  a  reqi  lest  to  the  Docket 
Management  Fac  ility  at  the  address 
under  AODRESSEi  >  explaining  why  one 
would  be  benefi(  :ial.  If  we  determine 
that  a  public  mei  (ting  would  aid  this 
rulemaking,  we  vill  hold  one  at  a  time 
and  place  annou>iced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

(a)  RegulaLory  History.  On  December 
1987.  we  published  a  final  rule  in 
the  Federal  Redrter  (52  FR  47526),  in 
which  we  set  a  I  ederal  standard  for 
intoxication  app  icable  to  recreational 

using  a  .10  blood 
alcohol  concenti  ation  (BAC).  The  rule 
adopted  any  enacted  State  BAC 
standard  of  into:  :ication  as  the  Federal 
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BAC  standard,  and  applied  the  State 
BAC  standard  to  recreational  vessel 
operators  within  that  State.  If  a  State  did 
not  have  an  enacted  BAC  standard  for 
"intoxication,"  a  provision  allowed  us 
to  adopt  a  State  BAC  standard  for 
"under  the  influence"  or  "while 
impaired,"  instead  of  "intoxicated."  In 
that  final  rule,  we  noted  that  we  would 
consider  revising  the  Federal  BAC 
standard  if  the  States  developed  a  trend 
toward  adopting  the  .08  BAC  standard 
for  operating  a  vessel  on  the  water. 

(b)  Reasons  for  this  rulemaking.  We 
drafted  the  changes  proposed  in  this 
rulemaking  in  response  to 
recommendations  from  the  National 
Boating  Safety  Advisory  Coimcil 
(NBSAC),  as  a  way  to  update  the 
existing  regulations,  and  to  ensure  that 
terminology  in  our  regulations  conforms 
with  current  statutory  authorities. 

Although  the  number  of  boating 
deaths  dropped  from  1100  in  1986  to 
821  in  1997,  the  number  of  incidents 
where  alcohol  was  positively  identified 
as  a  factor  remained  stable  at  about  110. 
A  review  of  statistics  on  recreational 
boating  accidents  during  1997  showed 
that  there  was  evidence,  or  a  reasonable 
likelihood,  that  alcohol  was  consumed 
by  the  vessel's  occupants  in  27  percent 
of  all  boating  accidents  involving  a 
fatality. 

The  Oil  Pollution  Act  of  1990  revised 
46  U.S.C.  2302(c)  by  substituting  the 
term  "under  the  influence  of  alcohol,  w 
a  dang^ous  drug  in  violation  of  a  law 
of  the  United  States"  for  the  term 
"intoxicated."  The  terms  "intoxication" 
and  "intoxicated"  as  used  in  33  CFR 
parts  95  and  177,  no  longer  ccmfc^m  to 
the  ciurent  statutory  authority  and 
should  be  revised  accordingly. 

After  studying  recreational  boating 
safety  regulations  in  October  1997, 
NBSAC  recommended  that  the  Coast 
Guard  track  State  BAC  levels.  They 
suggested  that  if  we  found  a  trend 
toward  revising  State  standards  to  .08 
BAC,  then  we  should  support  that  effort 
by  revising  the  Federal  standard,  found 
in  33  CFR  95.020,  to  .08  BAC  as  well. 

In  1987  only  21  States  had  enacted 
statutes  using  a  BAC  to  define 
"intoxication"  or  "under  the  influence" 
for  recreational  vessel  operation. 
Nineteen  States  used  a  .10  BAC  and  two 
States  used  a  .08  BAC.  Today  54  State 
jurisdictions,  as  defined  in  46  U.S.C. 
2101(36),  have  a  BAC  standard.  Thirty- 
four  use  .10  BAC,  nineteen  use  .08  BAG, 
and  one  uses  .08  only  when  there  has 
been  an  injury.  Also,  nine  of  the  original 
twenty-one  States  revised  their  standard 
from  .10  BAC  to  .08  BAC.  We 
acknowledge  that  the  trend  among 
States  is  toward  using  a  .08  BAC 


standard  and  we  are  proposing  to  revise 
the  Federal  BAC  standard  accordingly. 

In  a  memorandiun  dated  March  3, 
1998,  the  President  dfrected  the 
Secretary  of  Transportation  to  develop 
an  Action  Plan  to  promote  adoption  of 
the  .08  BAC  standard  for  operating  a 
vehicle  on  "Federal  property,  including 
areas  in  national  parks,  and  on 
Department  of  Defense  installations,  and 
ensuring  strong  enforcement  and 
publicity  of  this  standard."  The 
Secretary's  Action  Plan  includes  the 
proposed  revision  of  the  Federal  BAC 
standard  for  operator's  of  recreational 
vessels,  providing  support  for  the  DOT 
effort  on  water  as  well  as  on  land.  The 
Federal  BAC  standard  for  operators  of 
vessels  that  are  inspected,  or  subject  to 
inspection  under  Chapter  33  of  Title  46, 
United  States  Code,  will  remain  at  .04 
BAC. 

DiscusMon  of  Pn^gosed  Rule 

1.  The  headings  for  33  CFR  part  95 
and  §  95.020,  as  well  as  the  text  for 
§§  95.001,  95.030,  95.040.  and  177.07 
would  be  revised  by  substituting  the 
phrase  "under  the  influence  of  alcohol 
or  a  dangerous  drug"  for  "intoxication" 
or  "intoxicated."  This  would  bring  the 
text  into  conformance  with  current 
statutory  authopity. 

2.  Section  95.010  would  be  revised  by 
adding  definitions  required  to  bring  this 
part  in  line  with  the  new  terminology 
and  standards. 

3.  Section  95.020  would  be  revised  to 
adopt  the  .08  BAC  standard  as  the 
Federal  standard. 

4.  Section  95.025  would  be  revised  to 
address  adoption  of  State  BAC 
standards  that  are  considered 
comparable  to  the  Federal  BAC  standard 
of  "under  the  influence"  of  alcohol. 

The  current  regulations  adopt  State 
enacted  BAC  standards  for 
"intoxication."  If  a  State  does  not  have 
a  BAC  standard  for  "intoxication,"  the 
regulations  adopt  State  BAC  standards 
for  "under  the  influence," 
"impairment,"  or  any  comparable  BAC 
standard. 

The  proposed  rule  would  similarly 
adopt  enacted  State  BAC  standards  for 
"under  the  influence."  (typically  .10 
BAC  or  .08  BAC).  However,  if  a  State 
has  not  enacted  a  BAC  standard  for 
"under  the  influence,"  the  proposed 
rule  would  adopt  an  enacted  State  BAC 
standard  for  "intoxication," 
"impairment,"  or  a  comparable  BAC 
standard. 

In  States  that  have  enacted  multiple 
BAC  standards  for  "under  the 
influence,"  which  are  applicable  to 
specific  segments  of  the  boating 
community — e.g.  .02  BAC  for  operators 
under  21  years  of  age,  the  proposed  rule 
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would  adopt  only  the  State  BAG 
standard  that  applies  to  the  general 
boating  population. 

Under  the  proposed  rule,  the  revised 
Federal  .08  BAG  standard  would  only 
apply  directly  to  recreational  vessels 
operated  in  Iowa  and  New  Mexico, 
which  have  not  enacted  a  BAG  standard; 
in  South  Garolina  when  its  limited 
statute  involving  injury  is  not 
applicable;  and,  as  defined  in  33  GFR 
2.05,  on  the  navigable  waters  of  the  U.S. 
beyond  State  boundaries  and  on  the 
high  seas,  for  recreational  vessels  owned 
in  the  United  States. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  (0MB)  has 
not  reviewed  this  rule  under  that  Order. 
It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979). 

A  draft  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  follows: 

1.  Cost  of  Proposed  Rule 

This  rulemaking  would  impose  no 
costs  for  the  boating  public.  Costs  to  the 
government  would  be  non-existent  as 
well  because  the  Goast  Guard  already 
trains  its  Boarding  Officer  persoruiel  on 
use  of  the  .08  BAG  level  to  properly 
prepare  them  for  working  in  those  States 
with  such  a  BAG  level. 

2.  Benefit  of  Proposed  Rule 

This  proposed  rule  is  appropriate 
because  boating  accident  statistics  show 
that  alcohol  use  remains  a  significant 
cause  of  recreational  boating  deaths  and 
because  we  support  a  trend  in  State 
boating  law  toward  the  .08  BAG 
standard.  The  proposed  rule  is  expected 
to  reduce  the  number  of  recreational 
boating  deaths  and  injuries  resulting 
from  accidents  caused  by  operators 
under  the  influence  of  alcohol  or  a 
dangerous  drug. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.G.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 


goverimiental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  revision  of  the  Federal 
BAG  standard  applies  to  operators  of 
recreational  vessels  on  waters  subject  to 
the  jurisdiction  of  the  United  States. 
These  waters  include  navigable  waters 
of  the  United  States  (as  defined  in  33 
GFR  2.05),  waters  on  lands  owned  by 
the  United  States  (under  33  U.S.G.  733 
by  an  authorized  Federal  Officer  or  over 
which  the  United  States  retains 
concurrent  or  exclusive  jurisdiction), 
and  waters  within  the  territories  and 
possessions  of  the  United  States  and  the 
Trust  Territories  of  the  Pacific  Islands. 
This  proposed  revision  of  the  Federal 
BAG  standard  will  continue  to  apply  to 
recreational  vessels  owned  in  the 
United  States,  while  operating  on  the 
high  seas  (as  defined  in  33  GFR  2.05). 
Further,  since  this  proposed  rule  would 
continue  to  adopt  State  enacted  BAG 
standards,  recreational  vessel  operators 
in  States  with  enacted  BAG  standards 
would  not  be  subject  to  a  new  BAG 
standard  unless  a  State  revises  its  own 
enacted  BAG  standard.  Only  those 
recreational  vessel  operators  in  States 
without  enacted  BAG  ^andards  and  on 
navigable  waters  of  the  U.S.  beyond 
State  boundaries  would  be  subject  to  a 
new  BAG  standard. 

Because  the  provisions  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  individuals,  the  Goast  Guard  certifies 
under  5  U.S.G.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 
that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  effect  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator}'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effect  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Garlton 
Perry,  Project  Manager,  Office  of  Boating 
Safety,  by  telephone  at  202-267-0979. 
or  by  e-mail  at  cperry@comdt.uscg.mil. 


Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.G.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  13132  and  have  determined 
that,  because  the  Federal  BAG  standard 
will  not  supercede  or  preempt  any 
enacted  State  BAG  standard,  this  rule 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.G.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local  or  tribal 
government,  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Goveriunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  justice  Reform,  to 
minimize  Htigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1. 
paragraph  {34)(a).  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
The  proposed  rule  makes  a  minor 
revision  to  the  Federal  BAG  standard  for 
the  level  at  which  an  operator  of  a 
recreational  vessel  is  deemed  to  be 
impaired.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
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33  CFR  Part  17V 

Alcohol  and 
Drugs.  Marine 
vessels,  Unsafe 

For  the 
preamble,  the 
CFR  parts  95 

SUBCHAPTER  FHAMENDED] 


reasa  tis 
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docket  where  i|idicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  95 

Alcohol  and 
Drugs,  Marine 


alcoholic  beverages, 
lafety,  Vessels. 


alcoholic  beverages. 

;afety.  Recreational 

conditions. 

discussed  in  the 
( :oast  Guard  amends  33 
and  177  as  follows: 


PART  95— OPERATING  A  VESSEL 
WHILE  UNDER  THE  INFLUENCE  OF 


ALCOHOL  OR 


|A  DANGEROUS  DRUG 


1.  The  authoi  ity  citation  for  part  95 
continues  to  re  id  as  follows: 

Authority:  33  |I.S.C.  2071;  46  U.S.C.  2302; 
49  CFR  1.46. 


2.  Revise  the 
shown  above. 


[Amer  ded] 


§95.001 

3.  In§95.00-(( 
"intoxication, 
add,  in  their  pi  i 
the  influence  o 
drug." 

4.  Amend  §d5 
following  unde  s 
alphabetical  or  ler 
section  as  folio  «vs 


§95.010 
part. 


Definil  ion  of  terms  as  used  in  this 


Blood  Alcohi  >l 
means  a  certaii 
the  blood. 


of 


State  means 
United  States 
not  limited  to 
States,  Americin 
Commonwealt  i 
Marianas  Island 
Guam,  Puerto 
States  Virgin  I^ands 


Under  the 
or  intoxicated 
matter  of  law. 


5.  Amend  § 
section  headi 
and  paragraph 


in; 


clanger 


lui 


§  95.020    Standlird 
of  alcohol  or  a 

An  individ 
of  alcohol  or  a 

(a)  The  indiv  idual 
recreational  ve  ssel 


part  heading  to  read  as 


a),  remove  the  words 
and  "intoxicated"  and 
ce,  the  words  "under 
alcohol  or  a  dangerous 

010  by  adding  the 
ignated  paragraphs  in 
with  the  rest  of  the 


Concentration  Level 
percentage  of  alcohol  in 


State  or  Territory  of  the 
America  including  but 
State  of  the  United 
Samoa,  the 
of  the  Northern 
s.  District  of  Columbia, 
ttico,  and  the  United 


In  luence  means  impaired 
ly  a  drug  or  alcohol  as  a 


<5 


D.020  by  revising  the 
;,  the  introductory  text, 
a)  to  read  as  follows: 


for  under  the  influence 
rous  drug. 
1  is  under  the  influence 
dangerous  drug  when: 
is  operating  a 
and  has  a  blood 


alcohol  concentration  (BAG)  level  of  .08 
percent  or  more,  by  weight,  in  their 
blood; 

***** 

6.  Amend  §  95.025  by  revising  the 
section  heading,  and  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  95.025    Adoption  of  State  blood  alcohol 
concentration  levels. 

(a)  This  section  applies  to  operators  of 
recreational  vessels  on  waters  within 
the  geographical  boundaries  of  any  State 
that  has  established  by  statute  a  blood 
alcohol  concentration  level  for  purposes 
of  determining  whether  a  person  is 
operating  a  vessel  under  the  influence  of 
alcohol. 

(b)  If  the  applicable  State  statute 
establishes  a  blood  alcohol 
concentration  level  at  which  a  person  is 
considered  or  presumed  to  be  under  the 
influence  of  alcohol,  then  that  level 
applies  within  the  geographical 
boundaries  of  that  State  instead  of  the 
level  provided  in  §  95.020(a)  of  this  part. 


§95.030    [Amended] 

7.  Amend  §  95.030  by  revising  the 
section  heading  and  the  introductory 
text  to  read  as  follows: 

§  95.030    Evidence  of  under  the  influence 
of  alcohol  or  a  dangerous  drug. 

Acceptable  evidence  of  when  a  vessel 
operator  is  under  the  influence  of 
alcohol  or  a  dangerous  drug  includes, 
but  is  not  limited  to: 


§95.040    [Amended] 

8.  In  §95.040,  paragraph  (a),  remove 
the  word  "intoxicated"  and  add,  in  its 
place,  the  words  "under  the  influence  of 
alcohol  or  a  dangerous  drug." 

PART  177— CORRECTION  OF 
ESPECIALLY  HAZARDOUS 
CONDITIONS 

9.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302,  4311;  49  CFR 
1.45.  and  1.46. 

§177.07    [Amended] 

10.  In  §  177.07(b),  remove  the  word 
"intoxicated"  and  add,  in  its  place,  the 
words  "under  the  influence  of  alcohol 
or  a  dangerous  drug." 

***** 

Dated:  March  8,  2000. 
Ernest  R.  Riutta, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 

Commandant  for  Operations. 

(FR  Doc.  00-6224  Filed  3-15-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  140, 141, 142, 143, 144, 
145, 146,  and  147 

[USCG-1 998-3868] 

RIN2115-AF39 

Outer  Continental  Shelf  Activities 

agency:  Goast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  The  Goast  Guard  is  extending 
the  periods  for  public  comment  on  its 
notice  of  proposed  rulemaking  on  Outer 
Gontinental  Shelf  Activities.  We 
received  several  requests  to  extend  the 
conmient  period  for  an  additional  90 
days  because  of  the  length  and 
complexity  of  the  proposed  rulemaking. 
We  are  changing  the  deadline  for  receipt 
of  comments  from  April  5,  2000,  to  July 
5,  2000.  Also,  due  to  requests  submitted 
both  to  the  Docket  Management  Facility 
and  to  the  Office  of  Management  and 
Budget  (OMB),  we  are  changing  the 
deadline  for  receipt  of  comments  by 
OMB  on  the  proposed  collection-of- 
information  requirements  from  February 
7,  2000,  to  July  5.  2000. 
DATES:  Gomments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  July  5,  2000. 
Gomments  sent  to  OMB  on  collection  of 
information  must  reach  OMB  on  or 
before  July  5,  2000. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USGG-1998-3868),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DG  20590-0001. 

(2)  By  hand  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DG, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  may  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DG  20503, 
ATTN:  Desk  Offictr,  U.S.  Goast  Guard. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  proposed  rule,  call  Mr. 
James  M.  Magill,  Vessel  and  Facility 
Operating  Standards  Division  (G-MSO- 
2),  telephone  202-267-1082  or  fax  202- 
267-4570.  For  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Ms.  Dorothy  Walker,  Chief  of  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  NPRM,  published  on  December  7, 
1999  [64  FR  68416],  encouraged 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments  by  April  5,  2000.  It 
also  invited  comments  on  collection  of 
information  to  be  submitted  by  February 
7,  2000.  This  request  does  the  same, 
except  that  it  invites  their  submitting 
them  by  July  5,2000. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  docket  [USCG-1998-3868] 
and  the  specific  section  of  the  NPRM  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  one  copy  of  each  comment  and 
attachment  in  an  xmbound  format,  no 
larger  that  8'/2  by  11  inches,  suitable  for 
copying  and  electronic  filing,  to  the 
DOT  Docket  Management  Facility  at  the 
address  under  ADDRESSES.  If  you  want 
acknowledgement  of  receipt  of  your 
comment,  enclose  a  stamped  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  NPRM  in 
view  of  them. 

Dated:  March  13.  2000. 
R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  00-6546  Filed  3-15-00;  8:45  am] 
BILLING  CODE  4910-1 5-U 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docket  No.  RM  2000-3] 

Pubiic  Performance  of  Sound 
Recordings:  Definition  of  a  Service 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Copyright  Office  is 
seeking  comment  on  whether  to  amend 
its  regulation  that  defines  a  "Service" 


for  purposes  of  the  statutory  license 
governing  the  public  performance  of 
sound  recordings  by  means  of  digital 
audio  transmissions,  in  order  to  clarify 
that  transmissions  of  a  broadcast  signal  . 
over  a  digital  communications  network, 
such  as  the  Internet,  are  not  exempt 
from  copyright  liability  under  section 
114(d)(1)(A)  of  the  Copyright  Act. 
DATES:  Written  comments  are  due  April 
17,  2000.  Reply  comments  are  due  May 
1,2000. 

ADDRESSES:  If  sent  by  mail,  an  original 
and  ten  copies  of  comments  and  reply 
comments  should  be  addressed  to: 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station,  Washington,  D.C.  20024.  If 
hand  delivered,  they  should  be  brought 
to:  Office  of  the  General  Counsel,  James 
Madison  Memorial  Building,  Room  LM- 
403,  First  and  Independence  Avenue, 
S.E.,  Washington.  D.C.  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington.  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1995,  Congress  enacted  the  Digital 
Performance  Right  in  Sound  Recordings 
Act  of  1995  ("DPRA').  Public  Law  104- 
39,  which  created  an  exclusive  right  for 
copyright  owners  of  sound  recordings, 
subject  to  certain  limitations,  to  perform 
publicly  sound  recordings  by  means  of 
certain  digital  audio  transmissions. 
Among  the  limitations  on  the 
performance  was  the  creation  of  a  new 
compulsory  license  for  nonexempt, 
noninteractive,  digital  subscription 
transmissions,  17  U.S.C.  114{fl,  and  an 
exemption  for  certain  nonsubscription 
transmissions,  17  U.S.C.  114(d)(l)(A){i)- 
(iii)  (1995). 

The  scope  of  the  exemption,  however, 
has  been  debated  since  the  passage  of 
the  DPRA.  Broadcasters  have  taken  the 
position  that  any  broadcast,  whether 
made  over  the  air  or  over  the  Internet, 
falls  within  the  scope  of  the  section 
114(d)(1)(A)  exemptions.  See  Reply 
Comments  of  National  Association  of 
Broadcasters  at  9-12  (dated  June  20, 
1997),  submitted  in  Docket  No.  RM  97- 
1.  On  the  other  hand,  copyright  owners 
of  the  sound  recordings  have  interpreted 
the  scope  of  the  exemption  more 
narrowly.  The  Recording  Industry 
Association  of  America  ("RIAA"),  on 
behalf  of  these  copyright  owners,  has 
argued  that  transmissions  over  the 
Internet,  generally  known  as  webcasts, 


do  not  fall  within  the  scope  of  the 
statutory  exemptions  and,  instead,  are 
subject  to  the  copyright  owners' 
exclusive  rights  under  section  106(6). 
See,  e.g.,  RIAA  Petition  and  Comments 
of  RIAA  at  9-12  (dated  April  28.  1997), 
submitted  in  Docket  No.  RM  97-1. 

Congress,  however,  did  not  consider 
this  question  when  it  first  addressed  the 
problems  associated  with  the  emergence 
of  digital  audio  technology  and  its 
effects  on  the  music  industry  because,  at 
the  time,  it  had  insufficient  information 
on  which  to  act.  It  did  not  understand 
how  nonsubscription  services  were 
utilizing  the  Internet  to  bring  music  to 
the  public  or  how  to  license  such 
enterprises.  Therefore,  it  focused  the 
initial  legislation  on  the  digital 
subscription  services  and  the  interactive 
services  that  were  in  operation  at  the 
time. 

The  result  was  the  DPRA,  a  law  which 
created  a  licensing  scheme  for  the 
subscription  services  and  the  interactive 
digital  audio  services.  17  U.S.C. 
114(d)(3)  and  (f)  (1995).  It  soon  became 
apparent,  however,  tliat  with  the  rapid 
proliferation  of  the  use  of  the  Internet  as 
a  transmission  medium  and  the 
confusion  surrounding  the  question  of 
how  the  DPRA  applied  to  some 
nonsubscription  digital  audio  services, 
further  legislation  was  needed  to 
achieve  the  dual  purposes  of  the  DPRA.' 
Staff  of  the  House  of  Representatives 
Comm.  on  the  Judiciary,  105th  Cong.,  2d 
Sess.,  Section-by-Section  Analysis  of 
H.R.  2281  as  Passed  by  the  United  States 
House  of  Representatives  on  August  4, 
1998  at  50-51  (Comm.  Print.  Serial  No. 
6,  1998). 

These  changes  were  part  of  the  Digital 
Milleimium  Copyright  Act  of  1998 
("DMCA"),  Public  Law  105-304,  which, 
among  other  things,  amended  sfjctions 
112  and  114  of  the  Copyright  Act  to 
clarify  that  "the  digital  sound  recording 
performance  right  applies  to 
nonsubscription  digital  audio  services 
such  as  webcasting"  and  to  address  the 
licensing  issues  raised  by  the 
webcasters.  Id.  at  50.  Specifically, 
Congress  amended  section  114  by 
creating  a  new  statutory  license  for 
nonexempt  eligible  nonsubscription 


'  Congress  had  a  two-fold  purpose  for  enacting 
the  DPRA:  "first.  *   •   *  to  ensure  that  recording 
artists  and  record  companies  will  be  protected  as 
new  technologies  affect  the  ways  in  which  their 
creative  works  are  used:  and  second,  to  create  fair 
and  efficient  licensing  mechanisms  that  address  the 
complex  issues  facing  copyright  owners  and 
copvTight  users  as  a  result  of  the  rapid  growth  of 
digital  audio  services."  Staff  of  the  House  of 
Representatives  Comm.  on  the  judiciary.  105th 
Cong.,  2d  Sess..  Section-by-Section  Analysis  of  H.R. 
2281  as  passed  by  the  United  States  House  of 
Representatives  on  August  4.  1998  at  49  (Comm. 
Print.  Serial  No.  6. 1998). 
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transmissions  U  g.,  webcasting)  and 
nonexempt  tran  smissions  by  preexisting 
satellite  digital  ludio  radio  services  to 
perform  publicl  y  sound  recordings  in 
accordance  witl  i  the  terms  and  rates  of 
the  statutory  license.  17  U.S.C.  114(f). 
The  DMCA  also  amended  section 
114(d)(1)(A)  to  "delete  two  exemptions 
that  were  either  the  cause  of  confusion 
as  to  the  applic.ition  of  the  DPRA  to 
certain  nonsubs  ;;ription  services 
(especially  webi  :asters)  or  which 
overlapped  witli  other  exemptions." 
H.R.  Rep.  No.  1(15-796,  at  80  (1998). 

On  March  1, :  000,  RIAA  filed  a 
petition  for  a  ru  emaking  with  the 
Copyright  Offic ;  asking  that  the  Office 
determine  the  si  ;ope  of  the  section 
114(d)(1)(A)  ex«  mptions.  Specifically, 
RIAA  has  reque  >ted  that  the  Office 
adopt  a  rule  "clirifying  that  a 
broadcaster's  tr<.nsmissions  of  its  AM  or 
FM  radio  statioi  i  over  the  Internet  *  *  * 
is  not  exempt  fr  sm  copyright  liability 
under  section  1  14(d)(1)(A)  of  the 
Copyright  Act."  RIAA  petition  at  1  (filed 
March  1,  2000).  RIAA  states  in  its 
petition  that  it  1  as  attempted  to 
negotiate  volun  ary  agreements  with 
broadcasters  wl  o  stream  their  over-the- 
air  AM  or  FM  n  dio  broadcast  via  the 
Internet  or  who  have  authorized  a  third 
party  "aggregate  ir'  to  retransmit  an  over- 
the-air  radio  brc  adcast  via  the  Internet. 
It  asserts  that  th  ese  discussions  have  not 
progressed  beyc  nd  the  initial  stages 
because  the  par  ies  caimot  agree 
whether  transm  ission  of  a  broadcast 
over  the  Interne  ;  is  subject  to  the  digital 
performance  rig  hi.  Consequently,  it  has 
asked  the  Office  to  interpret  section 
114(d)(1)(A)  and  determine  whether  a 
broadcast  transi  lission  made  via  the 
Internet  is  exen  pt  from  copyright 
liability. 

The  Office  ag  ees  with  RIAA  that  the 
resolution  of  th  s  question  has 
implications  foi  both  the  section  112  ^ 
and  the  section  114  statutory  licenses. 
For  example,  if  it  is  ultimately  decided 
that  a  broadcast  transmission  over  the 
Internet  falls  outside  the  safe  harbor 
carved  out  by  tl  e  section  114(d)(1) 
exemptions,  tht  webcaster  must  decide 
whether  to  mak  b  use  of  the  statutory 
license  under  s(  iction  114(f)  or  whether 
to  negotiate  a  pi  ivate  license  with  the 
copyright  owne  rs  of  the  sound 
recordings.  Alt(  matively,  if  the  Office 
decides  that  a  broadcast  transmission 
which  is  stream  ed  over  the  Internet  is 
exempt  under  section  114(d)(1)(A), 
parties  can  avoi  d  further  negotiations 


^  A  transmitting  o 
transmissions  undei 
also  make  an  eph 
statutory  license,  fo 
digital  audio 


-ganization  that  makes 
the  section  114(0  license  may 
;rai  recording,  under  a  separate 
the  purpose  of  making  the 
transnfssions.  17  U.S.C.  112(e). 


over  rates  and  terms  for  use  of  the  sound 
recordings  in  those  situations. 

RIAA's  Initial  Arguments  in  Support  of 
Its  Petition 

RIAA  argues  that  the  amendments  to 
sections  112  and  114  support  its  view 
that  broadcasters  who  engage  in 
transmissions  over  the  Internet  are  not 
exempt  from  copyright  liability  for  these 
transmissions.  First,  RIAA  notes  that 
Congress  had  no  intention  of  creating 
any  new  exemptions  when  it  amended 
section  114(d)(1)(A),  but  merely  sought 
to  remove  those  exemptions  that  were 
the  source  of  the  confusion,  either 
because  it  was  unclear  how  the 
exemption  applied  to  nonsubscription 
services  or  because  the  exemption  was 
redundant.  These  changes  were  in  no 
way  intended  to  affect  the  provision  that 
exempts  nonsubscription  broadcast 
transmissions.  H.R.  Rep.  No.  105-796,  at 
80  (1998). 

While  RIAA  does  not  dispute  that 
there  is  a  recognized  exemption  for 
over-the-air  broadcast  transmissions,  it 
continues  its  analysis  by  noting  that  the 
definition  of  an  "eligible 
nonsubscription  service," — the  entity 
which,  by  statute,  may  make  use  of  the 
statutory  license — specifically  includes 
retransmissions  of  broadcast 
transmissions.  Consequently,  it  argues 
that  Congress  never  intended  that 
broadcasts  over  the  Internet  be  exempt 
under  the  provisions  of  section 
114(d)(1)(B).  Instead,  Congress  carved 
out  specific  exemptions  for 
retransmissions  of  a  nonsubscription 
broadcast  transmission,  and  none  of 
these  directly  address  a  retransmission 
over  the  Internet.  17  U.S.C. 
114(d)(l)(B)(i)-(iv).  Therefore,  a 
retransmission  of  a  nonsubscription 
broadcast  transmission  over  the  Internet 
would  have  to  meet  the  requirements  set 
forth  in  subsection  (B)  of  section 
114(d)(1)  or  be  subject  to  the  section 
106(6)  right  of  public  performance. 

In  further  support  of  its  interpretation 
of  the  statutory  license,  RIAA  observes 
that  a  webcaster  who  utilizes  the  section 
114(d)(2)  license  is  also  eligible  for  a 
statutory  license  pursuant  to  section 
112(e)(1) — a  license  which  allows 
transmitting  organizations  to  make  one 
or  more  ephemeral  recordings, 
depending  upon  the  terms  of  the 
license.  The  section  112  license, 
however,  allows  only  two  different 
types  of  transmitting  organizations  to 
make  use  of  the  license:  (1)  A 
transmitting  organization  entitled  to 
make  a  transmission  of  a  soimd 
recording  luider  the  section  114(f) 
license;  or  (2)  A  transmitting 
organization  that  makes  use  of  the 
exemption  specified  in  section 


114(d)(l)(C)(iv).  These  limitations  on 
the  section  112  license  thus  appear  to 
present  a  dilemma  for  the  broadcasters. 
Namely,  how  do  they  make  the 
necessary  ephemeral  recordings 
incident  to  streaming  nonsubscription 
broadcast  transmissions  over  the 
Internet  if  they  cannot  take  advantage  of 
the  statutory  license  in  section  112?  For 
this  reason,  RIAA  suggests  that  Congress 
did  not  intend  to  exempt 
nonsubscription  broadcast 
transmissions  that  are  retransmitted 
over  the  Internet  luider  the  general 
exemption  for  broadcast  transmissions 
set  forth  in  section  114(d)(1)(A). 
Otherwise,  Congress  would  have  made 
provisions  for  the  making  of  the 
necessary  ephemeral  recordings  used  in 
these  transmissions. 

Proposed  Rule  and  Comments 

The  foregoing  discussion  has  been  . 
presented  solely  for  the  purpose  of 
stating  the  argiunents  that  have  been 
made  to  the  Office  in  support  of  the 
request  to  conduct  this  rulemaking. 
While  the  Office  has  made  no 
determination  on  the  merits  of  the 
arguments  put  forth  by  RIAA  in  its 
petition,  the  Office  acknowledges  that 
there  appears  to  be  a  need  to  resolve  the 
questions  surroimding  the  applicability 
of  the  section  114(d)(1)(A)  exemption  to 
the  activities  of  a  broadcaster  when  it 
makes  a  public  performance  of  a  sound 
recording  by  means  of  a  digital  audio 
transmission. 

The  Copyright  Office  does  not  foresee 
any  need  to  amend  its  current  rule 
defining  the  term  "Service,"  37  CFR 
201.35(h)(2),  in  the  event  that  a 
broadcast  transmission  is  foimd  to  fall 
within  the  scope  of  the  section  114(d)(1) 
exemptions.  On  the  other  hand,  if  the 
Office  decides  that  transmissions  of 
broadcast  signals  over  a  digital 
communications  network,  such  as  the 
Internet,  Eire  not  exempt  from  copyright 
liability  under  section  114(d)(1)(A)  of 
the  Copyright  Act,  then  it  proposes 
amending  the  rule  as  set  forth  in  this 
notice. 

All  interested  parties  are  requested  to 
file  comments  and  replies  with  the 
Copyright  Office  in  accordance  with  the 
information  set  forth  in  this  document. 
Comments  are  invited,  first,  on  whether 
the  Office  should  address  this  issue  in 
a  rulemaking  and,  second,  on  whether 
the  Office  should  adopt  the  regulatory 
language  set  forth  in  the  notice  or  some 
other  regulatory  language  in  its  place. 
The  Copyright  Office  has  posted  the 
RIAA  petition  to  its  website  (http:// 
MTww .  loc  .go  v/copyright/C  ARP/ 
RIAApetition.pdf)  in  order  to  facilitate 
the  dissemination  of  the  information 
presented  by  RIAA  in  its  petition. 
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Statutory  Authority 

The  Copyright  Office  initiates  this 
proceeding  under  its  authority  to 
establish  regulations  for  the 
administration  of  its  functions  and 
duties  under  title  17.  17  U.S.C.  702.  The 
Office  exercises  its  authority  under 
section  702  when  it  is  necessary  "to 
interpret  the  statute  in  accordance  with 
Congress'  intentions  and  framework 
and,  where  Congress  is  silent,  to  provide 
reasonable  and  permissible 
interpretations  of  the  statute."  57  FR 
3284,  3292  (January  29,  1992);  see  also 
63  FR  3685,  3686  {January  26,  1998) 
(invoking  section  702  authority  to 
determine  whether  a  local  over-the-air 
broadcast  signal  may  be  retransmitted 
into  the  local  market  area  under  the 
provisions  of  the  section  119  statutory 
license). 

List  of  Subjects  in  37  CFR  Part  201 

Copyright. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  part  201  of  37  CFR  be 
amended  as  follows: 

PART  201— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702. 

2.  Section  201.35(b)(2)  is  revised  to 
read  as  follows: 

§  201 .35    Initial  Notice  of  Digital 
Transmission  of  Sound  Recordings  under 
Statutory  License. 


(b)*  *  * 

(D*   *   * 

(2)  A  Service  is  an  entity  engaged  in 
the  digital  transmission  of  sound 
recordings,  pursuant  to  section  114(f)  of 
title  17  of  the  United  States  Code, 
including,  but  not  limited  to,  any  entity 
that  transmits  an  AM/FM  broadcast 
signal  over  a  digital  communications 
network  such  as  the  Internet,  regardless 
of  whether  the  transmission  is  made  by 
the  broadcaster  that  originates  the  AM/ 
FM  signal  or  by  a  third  party,  and 
provided  that  such  transmission  meets 
the  applicable  requirements  of  the 
statutory  license  set  forth  in  17  U.S.C. 
114(d)(2). 


Dated:  March  10,  2000. 
David  O.  Carson, 

General  Counsel. 

[FR  Doc.  00-6419  Filed  3-15-00;  8:45  am] 

BILLING  CODE  141»-31-P 


POSTAL  SERVICE 

39  CFR  Part  913 

Procedures  for  the  Issuance  of 
Administrative  Subpoenas  Under  39 
U.S.C.  3016 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMIMARY:  The  Postal  Service  proposes 
to  establish  procedures  for  the  issuance 
of  administrative  subpoenas  in 
investigations  of  false  representations 
and  lotteries  under  39  U.S.C.  3005(a). 
These  subpoenas  will  require  the 
production  of  records  which  contain 
evidence  considered  relevant  or 
material  in  such  investigations. 
DATES:  Comments  must  be  received  on 
or  before  April  17,  2000. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Civil  Practice  Section,  U.S. 
Postal  Service  Law  Department,  475 
L'Enfant  Plaza,  SW,  Washington,  DC 
20260-1135.  Copies  of  all  wrritten 
comments  will  be  available  for 
inspection  and  photocopying  between 
8:15  a.m.  and  4:45  p.m.,  Monday 
through  Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  P.  Martin.  (202)  268-3022. 
SUPPLEIMENTARY  INFORIMATION:  The 
Deceptive  Mail  Prevention  and 
Enforcement  Act,  Pub.  L.  No.  106-168, 
113  Stat.  1806,  enacted  on  December  12, 
1999,  generally  provides  for  the 
amendment  of  chapter  30  of  title  39, 
United  States  Code,  to  provide  for  the 
nonmailability  of  certain  deceptive 
matter  relating  to  sweepstakes,  skill 
contests,  and  facsimile  checks  as  well  as 
amending  provisions  relating  to 
administrative  procediu-es  and  orders 
and  adding  civil  penalties  relating  to 
such  matters. 

The  Deceptive  Mail  Prevention  and 
Enforcement  Act  enacted  new  39  U.S.C. 
3016  to  grant  the  Postmaster  General 
authority  to  issue  administrative 
subpoenas  requiring  the  production  of 
any  records  (including  books,  papers, 
documents,  and  other  tangible  things 
which  constitute  or  contain  evidence) 
which  the  Postmaster  General  considers 
relevant  or  material  in  any  investigation 
conducted  under  39  U.S.C.  3005(a), 
dealing  with  false  representations  and 
lotteries.  The  Act  also  authorizes  new 
administrative  civil  penalties. 

The  Posted  Service  is  proposing  to  add 
a  new  Part  913  to  title  39  of  the  Code 
of  Federal  Regulations  to  establish  the 
procedures  to  be  used  for  the  issuance 
of  the  administrative  subpoenas 
authorized  under  39  U.S.C.  3016.  The 
proposed  rules  set  forth  the  conditions 
under  which  subpoenas  may  be  issued. 


the  methods  of  service  of  subpoenas,  the 
means  by  which  subpoenas  may  be 
enforced,  and  the  restrictions  on  the 
disclosure  of  subpoenaed  information. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (39  U.S.C. 
410(a)),  the  Postal  Service  invites 
comments  on  the  proposed  new  Part 
913  of  title  39,  Code  of  Federal 
Regulations. 

List  of  Subiects  in  39  CFR  Part  913 

Administrative  practice  and 
procedure.  False  representations, 
Lotteries. 

For  the  reasons  set  out  in  the 
preamble,  the  Postal  Service  proposes  to 
add  Part  913  to  title  39  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  913— PROCEDURES  FOR  THE 
ISSUANCE  OF  ADMINISTRATIVE 
SUBPOENAS  UNDER  39  U.S.C.  3016 


Sec. 

913.1 

913.2 

913.3 

913.4 


Subpoena  authority. 
Service. 
Enforcement. 
Disclosure. 


Authority:  39  U.S.C.  204,  401.  404.  3005. 
3016. 

§  91 3.1    Subpoena  authority. 

(a)  General.  The  General  Counsel  is 
responsible  for  the  issuance  of 
subpoenas  in  investigations  conducted 
under  39  U.S.C.  3005(a),  with  authority 
to  delegate  that  function  to  a  Deputy 
General  Counsel. 

(b)  Production  of  records.  A  subpoena 
issued  by  the  General  Counsel  may 
require  the  production  of  any  records 
(including  computer  records,  books, 
papers,  documents,  and  other  tangible 
things  which  constitute  or  contain 
evidence)  which  the  General  Counsel 
considers  relevant  or  material  to  an 
investigation. 

(c)  Requests  for  subpoenas.  (1)  A 
request  for  a  subpoena  shall  be 
submitted  to  the  Office  of  the  General 
Counsel  by  a  Postal  Inspector,  Inspector 
Attorney,  or  other  individual 
specifically  authorized  by  the  Postal 
Inspection  Service  to  submit  such  a 
request,  after  appropriate  review  by  an 
Inspector  In  Charge  or  that  person's 
designee. 

(2)  A  request  for  a  subpoena  shall 
state  the  specific  case,  with  an 
individual  or  entity  identified  as  the 
subject,  in  which  the  subpoena  is 
requested. 

(3)  A  request  for  a  subpoena  shall 
contain  a  description  of  the  records 
requested,  and  shall  state  how  they  are 
relevant  or  material  to  the  investigation. 

(4)  The  General  Counsel,  in  his  or  her 
discretion,  may  require  the  requesting 
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duly  addressed  to  such  person  at  his 
residence  or  principal  office  or  place  of 
business. 

(e)  Verified  return.  A  verified  return 
by  the  individual  serving  any  such 
subpoena  setting  forth  the  manner  of 
such  service  shall  be  proof  of  such 
service.  In  the  case  of  service  by 
registered  or  certified  mail,  such  return 
shall  be  accompanied  by  the  return  post 
office  receipt  of  delivery  of  such 
subpoena. 

§913.3    Enforcement. 

(a)  In  general.  Whenever  any  person, 
partnership,  corporation,  association,  or 
entity  fails  to  comply  with  any 
subpoena  duly  served  upon  him,  ihe 
General  Counsel  may  request  that  the 
Attorney  General  seek  enforcement  of 
the  subpoena  in  the  district  court  of  the 
United  States  for  any  judicial  district  in 
which  such  person  resides,  is  found,  or 
transacts  business  (or  in  the  case  of  a 
person  outside  the  territorial 
jurisdiction  of  any  district  court,  the 
district  court  for  the  District  of 
Columbia),  and  serve  upon  such  person 
a  petition  for  an  order  of  such  court  for 
the  enforcement  of  this  part. 

(b)  Jurisdiction.  Whenever  any 
petition  is  filed  in  any  district  court  of 
the  United  States  under  this  section, 
such  court  shall  have  jurisdiction  to 
hear  and  determine  the  matter  so 
presented,  and  to  enter  such  order  or 
orders  as  may  be  required  to  carry  into 
effect  the  provisions  of  this  section.  Any 
final  order  entered  shall  be  subject  to 
appeal  under  28  U.S.C.  1291.  Any 
disobedience  of  any  final  order  entered 
under  this  section  by  any  court  may  be 
punished  as  contempt. 

§913.4    Disclosure. 

Any  documentary  material  provided 
pursuant  to  any  subpoena  issued  under 
this  section  shall  be  exempt  from 
disclosure  under  5  U.S.C.  552. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Doc.  00-6092  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  7710-12-P 


FEDERAL  COMMUNrCATIONS 
COMMISSION 

47  CFR  Parts  2,  26,  and  27 

[WT  Docltet  No.  00-32;  FCC  00-63] 

Transfer  of  4.9  GHz  Band  From  Federal 
Government  Use 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUIMMARY:  This  document  proposes  to 
allocate  and  establish  licensing  and 
service  rules  for  the  4940-4990  MHz 
band  that  has  recently  been  transferred 
from  Federal  Government  to  private 
sector  use  as  substitute  spectnmi  for  the 
4635-4685  MHz  band  reclaimed  for 
Federal  Government  use.  This 
document  also  grants  in  part  a  Petition 
for  Rulemeiking  filed  by  Global 
Frontiers,  Inc.  (Global)  to  revise,  among 
other  requests,  the  Commission's  rules 
relating  to  this  band.  The  action  taken 
in  this  document  is  necessary  to  comply 
with  Congressional  mandate  to  transfer 
spectrum  from  the  Federal  government 
to  the  private  sector,  to  permit  and 
encourage  the  introduction  of  new 
services  and  the  enhancement  of 
existing  services. 

DATES:  Submit  comments  on  or  before 
April  26,  2000;  submit  reply  conunents 
on  or  before  May  17,  2000.  Written 
comments  by  the  public  on  the 
proposed  information  collections  Eire 
due  April  26,  2000.  Written  comments 
must  be  submitted  by  the  Office 
Management  and  Budget  (0MB)  on  the 
proposed  information  collections  on  or 
before  May  15,  2000. 
ADDRESSES:  Send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Ed  Springer,  0MB  Desk  Officer,  10236 
NEOB,  725  17th  Street,  NW, 
Washington,  DC  20503  or  via  the 
Internet  to 
Edward .  Springer@omb.eop  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elias  Johnson,  202-418-1310.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  document,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  (NPRM)  in  WT 
Docket  No.  00-32,  FCC  00-63,  adopted 
February  23,  2000,  and  released 
February  29,  2000.  The  complete  text  of 
the  NPRM  and  Initial  Regulatory 
Flexibility  Analysis  is  available  on  the 
Commission's  Internet  site,  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
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445  12th  Street,  SW,  Washington,  DC, 
and  may  be  purchased  firom  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  CY-B400,  445  12th  Street  SW, 
Washington,  DC  Comments  may  be  sent 
as  an  electronic  file  via  the  Internet  to 
http://wvvw.fcc.gov/e-file/ecfs.html,  or 
by  e-mail  to  ecfs@fcc.gov. 

Synopsis  of  the  NPRM 

1.  In  this  NPRM,  the  Commission 
proposes  to  allocate  and  establish 
licensing  and  service  rules  for  the  4940- 
4990  MHz  (4.9GHz)  band  that  has 
recently  been  transferred  from  Federal 
Government  to  private  sector  use  as  a 
substitute  spectrum  for  the  4635-4685 
MHz  band  reclaimed  for  Federal 
Government  use.  The  Commission 
proposes  to  allocate  the  4.9  GHz  band 
for  fixed  and  mobile  services,  except 
aeronautical  mobile  service,  on  a 
primary  basis  and  seeks  comment  on  the 
geographic  area  and  spectrum  blocks 
that  should  be  used  to  license  this 
spectrum.  In  addition,  the  Commission 
also  proposes  to  license  the  4.9  GHz 
band  under  part  27  of  the  Commission's 
Rules,  except  to  the  extent  the 
Commission,  in  this  NPRM,  proposes  to 
modify  those  rules  to  reflect  the 
particular  characteristics  of  this 
spectrum  and  the  services  that  will  be 
permitted  to  operate  in  this  band.  The 
Commission  proposes  to  delete  part  26 
of  the  Rules  (regarding  General  Wireless 
Communications  Service)  because  it 
applies  only  to  the  4660-4685  MHz 
band.  The  Commission  also  proposes 
that  initial  licenses  for  the  4.9  GHz  band 
be  acquired  through  competitive 
bidding  under  part  I  of  the 
Commission's  Rules.  Furthermore,  in  a 
few  instances,  the  Commission  proposes 
to  codify  and  conform  certain"  rules  for 
the  2.3  GHz  band  to  provide  for 
consistent  regulation  of  part  27  services. 
Finally,  the  Commission  grants  in  part 

a  Petition  for  Rulemaking  filed  by 
Global  Frontiers,  Inc.  (Global)  to  revise, 
among  other  requests,  the  Commission's 
rules  relating  to  this  band. 

2.  Briefly,  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA, 
Public  Law  103-66  107  Stat.  312) 
required  that  the  Secretary  of  Commerce 
identify  at  least  200  megahertz  of 
spectrum  then  allocated  for  use  by 
Federal  Government  agencies  to  be 
transferred  to  private  sector  use.  The 
Commission,  in  the  GWCS  First  Report 
and  Order  (60  FR  13071,  March  10, 
1995)  among  other  things  allocated  the 
4660-4685  MHz  band  on  ^  primary 
basis  to  fixed  and  mobile  services  and 
proposed  to  designate  this  band  for  the 
new  GWCS  service.  The  subsequent 
Second  GWCS  Report  and  Order  (60  FR 


40712,  August  9,  1995)  established 
GWCS  and  adopted  Part  26  of  the 
Commission's  Rules  setting  out 
licensing  and  operating  rules  for  the 
service  in  the  4660-4685  MHz  band. 
However,  due  to  an  evident  lack  of 
interest  in  this  spectrum  and  certain 
concerns  expressed  by  the  United  States 
Navy  regarding  the  effect  that 
transferring  this  spectrum  to 
commercial  use  could  have  on  its 
Cooperative  Engagement  Capability 
(CEC)  system,  the  Department  of 
Commerce,  on  March  30,  1999,  notified 
the  Commission  that  the  Federal 
Government  was  reclaiming  the  4635- 
4685  MHz  band  and  identifying,  as 
substitute  spectrum,  the  4.9  GHz  band. 

3.  Global,  in  its  Petition  for 
Rulemaking  (filed  on  November  24, 
1999)  requested  that  the  Commission: 
(1)  Designate  the  4.9  GHz  band  for 
GWCS  in  lieu  of  the  reclaimed  4660- 
4685  MHz  band;  (2)  make  the  service 
more  attractive  to  applicemts  that 
require  broadband  capability  in  order  to 
serve  the  public;  (3)  speed  the  process 
of  licensing  applicants  that  are  not 
mutually  exclusive;  and  (4)  allow 
mutually  exclusive  applicants  to  consult 
and  negotiate  solutions  to  their  mutual 
exclusivity.  Global  asked  that  the    I 
Commission  make  available  for  GWcS 
the  entire  4.9  GHz  band,  that  the  band 
be  broken  down  into  five  10  megahertz 
wide  bands,  and  apparently  that  the 
band  be  licensed  using  Economic  Areas 
(EAs).  Global  also  requested  that  the  15 
MHz  aggregation  limit  contained  in 

§  26.101(a)  be  increased,  and  that  GWCS 
licensees  be  able  to  partition  their 
service  territories  to  entities  other  than 
just  rural  telephone  companies.  In 
addition.  Global  asked  that  the 
Commission  clarify  how  applications 
are  to  be  filed  and  that  the  Conunission 
promptly  process  GWCS  applications. 
Finally,  Global  requested  that  the 
Commission  encourage  the  avoidance  of 
mutual  exclusivity  through  negotiated 
engineering  solutions. 

4.  The  NPRM  proposes  that  licensees 
in  the  4.9  GHz  band  be  authorized  to 
provide  any  fixed,  mobile,  or  maritime 
mobile  service,  but  not  aeronautical 
mobile  service.  The  NPRM  seeks 
comment  on  this  proposal.  Further,  the 
NPRM  tentatively  concludes  that 
allocating  the  4940-^990  MHz  band  to 
fixed  and  mobile  services,  except 
aeronautical  mobile  service,  is 
consistent  with  section  303(y)(2)  of  the 
Communications  Act  (Act),  47  U.S.C. 
303(y)(2),  as  amended  by  the  Balanced 
Budget  Act  1997,  Public  Law  105-33, 
111  Stat.  251.  The  NPRM  also  invites 
comment  on  whether  allocating  the 
4940-4990  MHz  band  to  fixed  and 
mobile  services  is  in  the  public  interest. 


and  on  whether  a  flexible  spectrum 
allocation  in  this  band  would  deter 
investment  in  communications  and 
systems,  or  technology  development. 
Further,  the  NPRM  seeks  comment 
regarding  the  extent  to  which  significant 
flexibility  in  service  rules  may 
encourage  such  investments.  Finally, 
the  NPRM  solicits  comment  on  its 
tentative  finding  that  the  technical  rules 
proposed  in  the  NPRM  satisfy  the 
requirements  of  section  303(y)(2){C). 

5.  The  NPRM  seeks  comment  on  its 
tentative  conclusion  that  the  action 
taken  in  the  Public  Safety  Reallocation 
Order,  63  FR  06669.  February  10,  2000, 
allocating  the  764  MHz  band  on  a 
primary  basis  to  fixed  and  mobile 
services,  and  designating  this  spectrum 
solely  for  public  safety  use,  and  in  the 
First  Report  and  Order  WT  Docket  No. 
96-86,  63  FR  58645,  November  2,  1998. 
which  adopted  rules  for  licensing  and 
operation  for  public  safefy  in  those 
bands,  there  is  no  need  to  set  aside 
spectrum  in  the  4.9  GHz  band  for  public 
safety  use. 

6.  The  NPRM  next  seeks  comment  on 
the  Commission's  proposals  that  the  4.9 
GHz  band  be  governed,  in  general,  by 
part  27  of  the  Commission's  Rules  and 
that  part  26  no  longer  serves  a  function 
and  should  be  deleted  from  the 
Commission's  Rules. 

7.  The  NPRM  does  not  propose  to 
restrict  the  types  of  fixed  and  mobile 
services  that  can  be  provided  in  the  4.9 
GHz  band  (other  than  aeronautical 
mobile).  Consistent  with  this  approach, 
the  Commission  notes  that  licensees 
may  be  required  to  comply  with  rules 
contained  in  other  parts  of  the 
Commission's  Rules.  The  Commission 
seeks  comment  generally  on  any 
provisions  in  existing,  service-specific 
rules  that  may  require  specific 
recognition  or  adjustment  to  comport 
with  the  supervening  application  of  part 
27,  as  well  as  any  provisions  that  may 
be  necessary  in  part  27  to  fully  describe 
the  scope  of  covered  services  and 
technologies. 

8.  The  NPRM  notes  that  the  4.9  GHz 
service  will  be  subject  to  the  Universal 
Licensing  System  (ULS).  All  4.9  GHz 
licensees  filing  applications  and  other 
filings  using  FCC  forms  601  through  605 
or  associated  schedules  must  make 
these  filings  electronically  in 
accordance  with  the  electronic  filing 
instructions  provided  bv  ULS,  47  CFR 
1.913(b). 

9.  The  NPRM  next  proposes  that, 
similar  to  licensees  in  other 
Commission  services,  applicants  in  the 
4.9  GHz  band  be  allowed  to  request 
common  carrier  and  non-common 
carrier  status  for  authorization  in  a 
single  license  rather  than  require  the 
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applicant  to  cli  oose  between  common 
carrier  and  noi  -carrier  services.  This 
would  enable  '  .9  GHz  licensees  to 
provide  all  allc  wable  services  anywhere 
within  its  licer  sed  area  at  any  time, 
consistent  witl  its  regulatory  status.  In 
this  regard,  the  NPRM  proposes  that 
applicants  and  licensees  in  the  4.9  GHz 
band  be  requir  id  to  indicate  a  regulatory 
status  based  or  any  service  they  choose 
to  provide,  but  not  be  required  to 
describe  their  imposed  services.  The 
NPRM  also  pre  poses  that  if  licensees 
change  the  sen  ice  or  services  they  offer, 
such  that  it  would  change  their 
regulatory  status,  they  must  notify  the 
Commission,  v  ithin  30  days  of  the 
change  althouj  h  such  change  would  not 
require  prior  C  jmmission  authorisation. 
In  addition  to  i  laking  these  procedures 
applicable  to  tl  le  4.9  GHz  band,  the 
NPRM  also  proposes  to  codify  these 
procedures  for  the  2.3  GHz  band,  and 
seeks  commeni  on  these  proposals. 

10.  The  NPR  vl  proposes  that  there  be 
no  additional  r  jstrictions  on  eligibility, 
other  than  the  oreign  ownership 
restrictions  set  forth  in  section  310  of 
the  Commissio  I's  Act,  and  as  indicated 
in  this  decisior .  In  addition,  consistent 
with  Global 's  r  squest,  the  NPRM 
tentatively  con  :ludes  that  licensees  in 
the  4.9  GHz  ba;  id  should  be  permitted 
to  obtain  all  of  the  4.9  GHz  licenses  in 

a  given  geograf  hie  area,  and  that  a 
spectnmi  cap  i  •>  not  necessary  to  prevent 
a  4.9  GHz  licer  see  from  exercising 
market  power.  The  NPRM  seeks 
comment  on  these  issues. 

11.  Applicants  in  the  4.9  GHz  band 
would  be  subje  ct  to  section  27.12  of  the 
Act,  which  imj  lements  the  foreign 
ownership  and  citizenship  requirements 
that  restrict  the  issuance  of  licenses  to 
certain  applica  its.  An  applicant 
requesting  autl  orization  only  for  non- 
common  carrier  services  would  be 
subject  to  section  310(a)  but  not  to  the 
additional  prol  ibitions  of  section 
310(b).  An  app  icant  requesting 
authorization  f  )r  common  carrier 
services  (or  for  both  common  carrier  and 
non-common  c  irrier  services)  would  be 
subject  to  both  sections  310(a)  and 
310(b).  Like  co  nmon  carriers,  non- 
common  carriers  would  be  required  to 
file  the  inform!  tion  whenever  there  are 
changes  to  thei  r  foreign  ownership 
information.  However,  under  the 
Commission's  )roposed  rules, 
applicants  reqi  esting  authorization 
exclusively  to  ]  )rovide  non-common 
carrier  services  would  not  be 
disqualified  if  ts  citizenship 
information  rel  lects  that  it  would  be 
disqualified  frc  m  a  common  carrier 
license  or  requ  red  to  file  a  waiver.  The 
NPRM  solicits  comment  on  these 
proposals. 


12.  The  NPRM  seeks  comment  on  the 
appropriate  geographic  area  to  use  for 
licensing  the  4.9  GHz  band.  (See  paras 
41-43  of  the  full  text  of  the  NPRM.) 
Additionally,  the  NPRM  invites 
comment  on  the  appropriate  size 
spectrum  block  or  blocks  that  should  be 
used  to  license  the  4.9  GHz  band.  Global 
requests  that  the  spectrum  be  divided 
into  five  10  megahertz  wide  spectrum 
block.  Alternatively,  the  NPRM  seeks 
comment  on  whether  this  spectrum 
should  be  auctioned  in  two  25  MHz 
licenses.  The  NPRM  requests  comment 
on  whether  larger  or  smaller  blocks 
would  provide  more  options  for  services- 
provided  by  licensees  in  the  band,  on 
whether  the  spectrum  should  be 
auctioned  in  paired  spectrum  blocks,  on 
whether  the  Commission  should  license 
unpaired  spectrum  in  the  4.9  GHz  band, 
and  on  whether  the  Commission  should 
make  changes  to  its  bidding  rules  to 
promote  bidder  flexibility 

13.  The  NPRM  seeks  comment  on 
whether  to  provide  for  license  terms  not 
to  exceed  10  years  from  the  date  of 
original  issuance  and  whether  to 
provide  a  right  to  a  renewal  expectancy. 
(See  paras.  48  through  50  of  the  full 
NPRM.)  Further,  the  NPRM  invites 
comments  on  the  Commission's 
tentative  conclusion  that,  in  order  to 
claim  a  renewal  expectancy,  a  4.9  GHz 
licensee  involved  in  a  comparative 
renewal  proceeding  must  include  at  a 
minimum  a  showing  including:  (1)  A 
description  of  current  service  in  terms 
of  geographic  coverage  and  population 
served  or  links  installed;  (2)  an 
explanation  of  the  licensee's  record  of 
expansion,  including  a  timetable  for  the 
construction  of  new  base  sites  or  links 
to  meet  changes  in  demand  for  service; 
(3)  a  description  of  the  licensee's 
investments  in  its  system;  and  (4)  copies 
of  any  Commission  Orders  finding  the 
licensee  to  have  violated  the 
Communications  Act  or  any 
Commission  rule  or  policy,  and  a  list  of 
any  pending  proceedings  that  relate  to 
any  matter  described  by  the 
requirements  for  the  renewal 
expectancy. 

14.  On  December  20,  1996,  the 
Commission  released  a  Further  Notice 
of  Proposed  Rulemaking  in  WT  Docket 
No.  96-148,  62  FR  696,  January  6.  1997, 
proposing,  among  other  actions,  to 
revise  the  partitioning  rules  for  the  band 
4660-4685  MHz  and  to  establish 
disaggregation  rules  for  this  band.  The 
proposals  contained  in  that  document 
are  superseded  by  the  proposals 
discussed  in  the  NPRM,  and  that 
proceeding  is  terminated  to  the  extent 
that  it  addressed  partitioning  and 
disaggregation  rules  for  the  band  4660- 
4685  MHz. 


15.  The  NPRM  tentatively  concludes, 
consistent  with  Global's  request,  to 
allow  all  4.9  GHz  licensees  the 
flexibility  to  partition  their  service  areas 
without  any  restriction,  and  to 
disaggregate  their  spectrum.  Section 
27.15  of  the  Commission's  Rules 
permits  licensees  seeking  approval  for 
partitioning  and  disaggregation 
arrangements  to  request  authorization 
from  the  Commission  for  partial 
assignment  of  a  license,  and  provides 
that  licensees  may  apply  to  partition 
their  licensed  geographic  service  areas 
or  disaggregate  their  licensed  spectrum 
at  any  time  following  the  grant  of  their 
licenses.  In  the  Report  and  Order 
adopting  the  rule,  62  FR  653,  January  6, 
1997,  the  Commission  decided  to  permit 
geographic  partitioning  of  any  service 
area  defined  by  the  partitioner  and 
partitionee,  to  permit  spectrum 
disaggregation  without  restriction  on  the 
amount  of  spectnmi  to  be  disaggregated, 
and  to  permit  combined  partitioning 
and  disaggregation.  The  NPRM  requests 
comment  on  the  Commission's  proposal 
that  licensees  in  the  4.9  GHz  band  be 
eligible  to  the  same  extent  to  partition 
service  areas  and  disaggregate  spectrum, 
and  also  on  what  limits,  if  any,  should 
be  placed  on  the  ability  of  licensees  to 
partition  service  areas  and  disaggregate 
spectrum. 

16.  The  NPRM  also  requests  comment 
on  its  proposal  that  4.9  GHz  applicants 
and  licensees  be  required  to,  in  the  case 
of  partitioning,  file  FCC  form  603  and 
list  the  partitioned  service  area  on  a 
schedule  to  the  application.  Further,  the 
NPRM  proposes  that  licensees  in  the  4.9 
GHZ  band  follow  §  27.15(c)  provisions 
against  unjust  enrichment  and  the 
remaining  provisions  governing 
partitioning  and  disaggregation  in 

§  27.15  of  the  Commission's  Rules. 

17.  The  NPRM  also  seeks  comment  on 
the  Commission's  proposal  regarding 
construction  requirements  for  parties  to 
partitioning,  disaggregation,  or 
combined  partitioning  and 
disaggregation  agreements.  The  NPRM 
proposes  to  allow  parties  to  partitioning 
agreements  to  choose  between  two 
options  for  satisfying  the  construction 
requirements.  The  first  option  provides 
that  the  partitioner  and  partitionee 
would  each  certify  that  it  would 
independently  satisfy  the  substantial 
service  requirement  for  its  respective 
partitioned  area.  If  a  licensee  fails  to 
meet  this  requirement  during  the 
relevant  license  term,  that  licensee's 
authorization  would  be  subject  to 
cancellation  at  the  end  of  the  license 
term.  Under  the  second  option,  the 
partitioner  would  certify  that  it  has  met 
or  will  meet  the  substantial  service 
requirement  for  the  entire  market.  If  the 
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partitioner  fails  to  meet  this  standard 
during  the  relevant  license  term, 
however,  only  its  license  would  be 
subject  to  cancellation  at  the  end  of  the 
license  term.  The  partitionee's  license 
would  not  be  affected  by  that  failure. 

18.  The  NPRM  additionally  proposes 
to  allow  parties  to  disaggregation 
agreements  to  choose  between  two 
options  for  satisfying  the  construction 
requirements.  Under  the  first  option,  the 
disaggregator  and  disaggregatee  would 
certify  that  they  each  would  share 
responsibility  for  meeting  the 
substantial  service  requirement  for  the 
geographic  service  area.  If  parties 
choose  this  option,  both  parties' 
performance  will  be  evaluated  at  the 
end  of  the  relevant  license  term  and 
both  licenses  could  be  subject  to 
cancellation.  The  second  option  would 
cdlow  the  parties  to  agree  that  either  the 
disaggregator  or  the  disaggregatee  would 
be  responsible  for  meeting  the 
substantial  service  requirement  for  the 
geographic  service  area.  If  parties 
choose  *his  option,  and  the  party 
responsible  for  meeting  the  construction 
requirement  fails  to  do  so,  only  the 
license  of  the  non-performing  party 
would  be  subject  to  cancellation. 

19.  The  NPRM  proposes  construction 
standards  and  safe  harbor  provisions  for 
4.9  GHz  licensees.  As  mandated  by 

§  27.14(a)  of  the  Commission's  Rules, 
licensees  would  be  required  to  provide 
"substantial  service"  in  their  service 
areas  within  10  years  of  being  licensed. 
A  failure  to  meet  this  requirement 
would  result  in  forfeiture  of  the  license 
and  the  licensee's  ineligibility  to  regain 
it.  As  proposed,  licensees  would  be 
required  to  submit  an  acceptable 
showing  to  the  Conmiission  at  the  end 
of  the  license  period  demonstrating  that 
they  have  provided  substantial  service 
during  the  license  term  or  are  providing 
substantial  service  at  the  end  of  the 
term.  In  addition,  the  NPRM  proposes 
the  safe  harbors  that  would  be 
applicable  to  2.3  GHz  licensee,  as  well 
as  to  4.9  GHz  licensees.  The  first  safe 
harbor  proposal  states  that  for  a  licensee 
who  chooses  to  offer  fixed,  point-to- 
point  service,  the  construction  of  four 
permanent  links  per  one  million  people 
in  its  licensed  service  area  during  its 
license  term  or  the  license-renewal  mark 
would  constitute  substantial  service. 
The  second  safe  harbor  proposal 
provides  that,  for  a  licensee  who 
chooses  to  offer  mobile  services  or 
point-to-point  multipoint  services,  a 
demonstration  of  coverage  to  20  percent 
of  the  population  of  its  licensed  service 
area  during  its  licensed  term  or  at  the 
license-renewal  mark  would  constitute 
substantial  service. 


20.  Under  the  proposed  approach,  the 
Commission  intends  to  reserve  the  right 
to  review  these  construction 
requirements  in  the  futiue  if  complaints 
are  received  related  to  section 
309(j)(4)(B)  of  the  Act.  or  if  a 
reassessment  is  warranted  because 
spectrum  is  being  warehoused  or  is 
otherwise  not  being  used  despite 
demand.  The  Commission  will  also 
reserve  the  right  to  impose  additional, 
more  stringent  construction 
requirements  on  licenses  in  the  future  in 
the  event  that  actual  emticompetitive  or 
universal  service  problems  develop.  The 
NPRM  seeks  comment  on  these 
proposals. 

21.  The  NPRM  seeks  comment  on  its 
tentative  proposal  that,  for  applicants  in 
the  4.9  GHz  band,  providing  common 
carrier  or  non-common  carrier  service, 
the  Commission  provide  for  a  five-day 
period  for  filing  petitions  to  deny 
applications,  and  a  seven-day  notice 
period  for  all  auctionable  services,  as 
mandated  for  auctionable  services  in 

§§  1.2108(b)  and  1.2108(c)  of  the 
Commission's  Rules. 

22.  The  NPRM  considers  general 
common  carrier  obligations.  The  NPRM 
first  invites  comment  on  its  proposal 
that  the  Commission  exercise  its 
authority  to  forbear  from  enforcing  the 
same  Title  11  of  the  Act  requirements 
that  the  Commission  has  determined  not 
to  apply  to  CMRS  licensees,  for  4.9  GHz 
and  2.3  GHz  licensees  that  provide 
common  carrier  fixed  services.  Title  D  of 
the  Act  imposes  a  variety  of  obligations 
on  the  operations  of  common  carriers 
that  are  not  otherwise  imposed  on 
wireless  communications  services. 
These  operational  requirements  include 
the  filing  of  tariffs,  maintaining  of 
records,  liabilities,  and  discontinuance 
of  service.  The  1996  Act  provides  the 
Commission  with  the  authority  to 
forbear  from  Title  II  requirements.  (See 
47  U.S.C.  160,  as  added  by  the  1996 
Act.)  The  statute  requires  that,  before 
forbearing  from  applying  any  section  of 
Title  II,  the  Commission  must  find  that 
each  of  the  following  applies: 

(a)  Enforcement  of  such  regulation  or 
provision  is  not  necessary  to  ensiue  that 
the  charges,  practices,  classifications,  or 
regulations  by,  for,  or  in  connection 
with  that  telecommunications  carrier  or 
telecommunications  service  are  just  and 
reasonable  and  are  not  luijustly  or 
unreasonably  discriminatory. 

(b)  Enforcement  of  such  regulation  or 
provision  is  not  necessary  for  the 
protection  of  consumer;  and 

(c)  Forbearance  bom  applying  such 
provision  or  regulation  is  consistent 
with  the  public  interest. 


The  NPRM  seek  comment  on  the 
application  of  these  criteria  to  the  4.9 
and  2.3  GHz  band. 

23.  The  NPRM  seeks  comment 
regarding  whether  to  include  an  Equal 
Employment  Opportimity  (EEO) 
provision  in  the  Commission's  rules 
appUcable  to  services  in  the  4.9  GHz 
band,  and  if  so,  which  of  the 
Commission's  EEO  rules  should  be 
adopted.  The  NPRM  also  seek  comment 
on  whether  the  Commission's  EEO  rules 
should  be  appUed  to  licensees  at  2.3 
GHz. 

24.  The  NPRM  next  proposes  to  apply 
the  technical  standards  of  part  27, 
including  power  limits,  equipment 
authorization,  radiofrequency  safety 
standards,  emission  limits,  frequency 
stability,  antenna  structiu«s  and  air 
navigation  safety,  international 
coordination  and  distxubance  of  AM 
station  antenna  patterns,  as  well  as 
technical  standards  contained  in  other 
sections  of  the  Commission's  Rides,  to 
4.9  GHz  licensees. 

25.  The  NPRM  offers  two  approaches 
to  in-band  interference  control.  Parties 
are  asked  to  provide  their  analysis  of 
both  a  general  coordination 
requirement,  in  which  the  Commission 
would  rely  principally  upon  the  use  of 
coordination  procedures  to  avoid 
harmful  interference  between  the 
operation  of  licensees  in  adjacent 
service  areas,  and  estabUshment  of  a 
field  strength  limit.  Comments  are 
particularly  sought  on  issues  such  as 
coordination  procedures  and  criteria, 
and  on  what  the  boundary  limit  should 
be.  Comment  is  also  sought  on  whether 
to  modify  §  27.64  of  the  Commission's 
Rules,  which  states  that  part  27  stations 
operating  in  full  accordance  with 
applicable  Commission  rules  and  the 
terms  and  conditions  of  their 
authorizations  are  normally  considered 
to  be  non-inte^ering,  and  provides  for 
Commission  action  to  require 
modification  to  eliminate  significant 
interference.  The  NPRM  further  invites 
comment  on  whether  power  limits  and 
coordination  procedures  shoidd  be 
imposed  to  adequately  protect  radio 
astronomy  operation. 

26.  The  NPRM  notes  that  the  U.S. 
Navy's  CEC  system  operates  on  multiple 
fi^uencies  in  the  bands  below  the  4.9 
GHz,  and  invites  comment  on  what 
measures  should  be  taken  to  protect  the 
4.9  GHz  licensees  from  interference 
from  Federal  Government  use  of  the 
adjacent  band.  For  example,  should 
certain  technical  standards  be  imposed 
on  4.9  GHz  licensees? 

27.  The  NPRM  proposes  to  use  the 
part  1  auction  rules  to  initially  license 
the  4.9  GHz  band,  and  to  move  the 
remaining  part  26  auction  rules  for  the 
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band  4660-4685  MHz  to  the  4.9  GHz 
band.  The  NPiy>  [  also  tentatively 
concludes  that  n  lutually  exclusive 
initial  applicatic  ns  for  the  4.9  GHz  band 
must  be  resolvec  through  competitive 
bidding  and  thai  the  Commission's 
previous  detenn  nations  of 
auctionability  is  dispositive  with  regard 
to  the  substituted  4.9  GHz  spectrum. 
[See  para.  94  of  I  he  NPRM).  The  NPRM 
solicits  conunen :  on  these  tentative 
conclusions. 

28.  The  NPRM  proposes  to  conduct 
the  auction  for  iiitial  licenses  in  the  4.9 
GHz  band  in  cor  formity  with  the 
general  competii  ive  bidding  rules  set 
forth  in  part  1 ,  s  ibpart  Q  of  the 
Commission's  Rules,  and  consistent 
with  the  bidding  procedures  that  have 
been  employed  i  n  previous  Commission 
auctions.  The  Nf  RM  invites  comment 

and  on  whether  any  of 
part  1  rules  would  be 

an  auction  for  this 


on  this  proposal 
the  Commission 
inappropriate  in 
service. 
29.  The  NPRV 


definition  of  smt  11  business  in  the 


context  of  the  4 
Specifically,  the 


three  preceding 
$40  million.  For 
small  businesses 


» GHz  band. 

NPRM  proposes  to 
define  a  small  business  as  any  firm  with 
annual  average  j  ross  revenues  for  the 

^ears  not  in  excess  of 

entities  that  qualify  as 
the  NPRM  proposes  to 
provide  a  bidding  credit  of  15  percent. 
The  NPRM  also  }roposes  to  define  a 
very  small  busin  3ss  as  one  with  average 
annual  gross  rev  mues  for  the  three 
preceding  years  lot  in  excess  of  $15 
million.  For  enti  ties  that  qualify  as  very 
small  businesse! 
bidding  credit  o 
invites  commeni 
of  these  standar(  s  and  on  related  issues. 


[See  paragraphs 
calculating  gross 


l«s 
Con  mis 


30.  As  require^  1 
Flexibility  Act  o 
603,theCommi 
Initial  Regulator  r 
(IRFA)ofthe 
economic  impac  t 
poUcies  and  ru 
NPRM.  The 
written  public 
In  order  to  fulfil 
Contract  with 
Act  of  1996 
Regulatory 
Commission  ask^ 
in  the  IRFA 
small  businesses 
industries. 


considers  the 


,  the  NPRM  proposes  a 
25  percent.  The  NPRM 
on  the  appropriateness 


101  through  103.)  In 
revenues  for  purposes 
of  small  busines^  eligibility  in  4.9  GHz 
auction,  the  NPF  M  proposes  to  attribute 
the  gross  revenu  js  of  the  applicant,  its 
controlling  interests,  and  its  affiliates. 

Initial  Regulatoi  y  Flexibility  Analysis 


by  the  Regulatory 
1980  (RFA),  5  U.S.C. 
lesion  has  prepared  an 
Flexibility  Analysis 
possible  significant 

on  small  entities  of  the 
proposed  in  the 
sion  requests 
c(  )mment  on  the  analysis. 

the  mandate  of  the 
Aiierica  Advancement 
rega  ding  the  Final 
Flexi  3ility  Analysis,  the 

a  number  of  questions 
ding  the  prevalence  of 
in  the  affected 


31.  Comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  filed  in  this 
rulemaking  proceeding,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
this  NPRM,  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Ex  Parte  Presentations 

32.  For  purposes  of  this  permit-but- 
disclose  notice  and  comment 
rulemaking  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
presentations  are  permitted,  except 
during  the  Simshine  Agenda  period, 
provided  they  are  disclosed  under  the 
Commission's  Rules.  [See  generally  i7 
CFR  1.1202,  1.1203,  1.1206(a).) 

Pleading  Dates 

33.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  April 
26,  2000,  and  reply  comments  on  or 
before  May  17,  2000.  Comments  and 
reply  comments  should  be  filed  in  WT 
Docket  No.  00-32.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file 
formally  in  this  proceeding,  interested 
parties  must  file  an  original  and  foiu 
copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
interested  parties  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  they  must  file 
an  original  plus  nine  copies.  Interested 
parties  should  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Room  TW-A325,  445  Twelfth  Street, 
SW,  Washington,  DC  20554,  with  a  copy 
to  Eli  Johnson.  Policy  Division,  Wireless 
Telecommunications  Bureau,  445 
Twelfth  Street,  SW,  Washington,  DC 
20554. 

34.  Comments  may  also  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  E-Mail. 
To  obtain  filing  instructions  for  E-Mail 
comments,  commenfers  should  send  an 


e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  E-Mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

35.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
FCC  Reference  Center,  Room  CY-A257, 
at  the  Federal  Communications 
Commission,  445  Twelfth  Street,  SW, 
Washington,  DC  20554.  Copies  of 
comments  and  reply  comments  are 
available  through  the  Commission's 
duplicating  contractor:  International 
Transcription  Service,  Inc.  (ITS,  Inc.), 
CY-B400,  445  12th  Street,  SW, 
Washington,  DC  20054,  (202)  857-3800. 

Ordering  Clauses 

36.  These  actions  are  taken  pursuant 
to  sections  1,  4(i),  7,  10,  201,  202,  208, 
214,  301,  303,  308,  309{j),  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i),  157. 
160,  201,  202,  208,  214,  301,  303, 308, 
309(j),  310. 

37.  Notice  is  hereby  given  of  the 
proposed  regulatory  changes  described 
in  the  NPRM,  and  that  comment  is 
sought  on  these  proposals. 

38.  The  Petition  for  Rulemaking  of 
Global  Frontiers,  Inc.  To  Revise  Title  47, 
CFR,  parts  2  and  26  in  Order  To 
Reallocate  Frequencies  to  GWCS  and 
Make  Related  Changes,  is  granted  to  the 
extent  indicated. 

39.  Pursuant  to  sections  1,  4(i)  and 
332  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151,  154(i)  and 
332,  the  rulemaking  proceeding 
captioned  Geographic  Partitioning  and 
Spectrum  Disaggregation  by  Commercial 
Mobile  Radio  Services  Licensees,  WT 
Docket  No.  96-148,  is  terminated  to  the 
extent  indicated. 

40.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration 

Initial  Regulatoiy  Flexibility  Analysis 

41.  This  is  a  synopsis  of  the  Initial 
Regulatory  Flexibility  Act  Statement  in 
this  Notice  of  Proposed  Rulemaking 
(NPRM).  The  hill  text  of  Initial 
Regulatory  Flexibility  Act  Statement 
may  be  found  in  Appendix  A  of  the  full 
NPRM. 

42.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA)  the  Commission 
has  prepared  this  Initial  Regulatory 
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Flexibility  Analysis  (IRFA)  i  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  poUcies  and  rules 
proposed  in  this  Notice  of  Proposed 
Rulemaking  (NPRM).  WT  Docket  No. 
00-32.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
conunents  on  the  NPRM.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  the  ERFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Need  for,  and  Obiectives  of,  the 
Proposed  Rules 

43.  The  Commission's  objectives  in 
the  NPRM  are  to:  (1)  Accommodate  the 
introduction  of  new  uses  of  spectnun 
and  the  enhancement  of  existing  uses; 
(2)  encourage  commercial  development 
of  equipment  that  can  operate  in  the  4.9 
GHz  band;  (3)  facilitate  the  awarding  of 
licenses  to  entities  who  value  them  the 
most;  and  (4)  create  new  jobs,  foster 
economic  growth  and  improve  access  to 
commiuiications  by  industry  and  the 
American  public.  The  Commission  also 
seeks  to  ensiu^  a  regulatory  plan  for  the 
4.9  GHz  band  that  will  allow  for  the 
efficient  licensing  and  use  of  the  band, 
eliminate  imnecessary  regulatory 
burdens,  enhance  the  competitive 
potential  of  the  band,  and  provide  a 
wide  variety  of  radio  services  to  the 
public. 

Legal  Basis  for  Proposed  Rules 

44.  The  proposed  action  is  authorized 
imder  sections  1,  4{i),  7,  10,  201,  202, 
208,  214,  301,  303,  308,  309(j),  and  310 
of  the  Communications  Act  of  1934,  47 
U.S.C.  151, 154(i),  157, 160,  201,  202, 
208,  214.  301,  303,  308,  309{j),  310. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  WiU  Apply 

45.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  Section  3  of  the  Small  Business 
Act,  unless  the  Commission  has 


»  5  U.S.C.  603,  The  RFA,  5  U.S.C.  601  ef.  seq.,  has 
been  amended  by  the  Contract  with  America 
Advancement  Act  of  1996,  Pubhc  Law  104-121, 
110  Stat.  847  (1996)  (CWAA).  Title  11  of  the  CWAA 
is  the  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 


developed  one  or  more  definitions  that 
are  appropriate  for  its  activities.  Under 
the  Small  business  Act,  a  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations. 

46.  The  definition  of  "small 
governmental  entity"  is  one  with 
populations  of  fewer  than  50,000.  There 
are  85,006  governmental  entities  in  the 
nation.  This  number  includes  such 
entities  as  states,  coimties,  cities,  utility 
districts  and  school  districts.  There  are 
no  figiires  available  on  what  portion  of 
this  number  has  populations  of  fewer 
than  50,000.  However,  this  niunber 
includes  38,978  counties,  cities  and 
towns,  and  of  those,  37,556,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  acciu-ate  for  all 
government  entities.  Thus,  of  the  85,006 
governmental  entities,  the  Commission 
estimates  that  ninety-six  percent,  or 
about  81,600,  are  small  entities  that  may 
be  affected  by  our  rules. 

47.  The  proposals  in  the  NPRM  affect 
applicants  who  wish  to  provide  services 
in  the  4.9  GHz  band.  The  Commission 
notes  that  we  have  previously  defined 
"small  entity"  for  Blocks  C  and  F 
broadband  PCS  licensees  as  firms  that 
had  average  gross  revenues  of  less  that 
$40  million  in  the  three  previous 
calendar  years.  This  regiilation  defining 
"small  entity"  in  the  context  of 
broadband  PCS  auctions  has  been 
approved  by  the  SBA.  We  also  note  that 
the  Commission  has  adopted  this  same 
definition  for  2.3  GHz  and  39  GHz 
applicants,  as  well  as  for  the  band  4660- 
4685  MHz.  With  respect  to  prospective 
4.9  Gliz  license  applicants,  the 
Commission  proposes  to  use  the  small 
entity  definition  adopted  in  the 
Broadband  PCS  proceeding. 

48.  In  addition,  the  Commission  notes 
that  if  the  proposed  special  small 
business  definition  were  not  to  be  used, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1 ,500  persons. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  from  a 
total  of  1.178  such  firms  which  operated 


during  1992  hi.d  1,000  or  more 
employees. 

49.  The  NPRM  observes  that  the 
capital  costs  of  operational  facilities  in 
the  4.9  GHz  band  are  likely  to  vary 
widely.  Accordingly,  the  NPRM  seeks  to 
adopt  small  business  size  standards  that 
afford  licensees  substantial  flexibility. 
Thus,  in  addition  to  its  proposal  to 
adopt  the  general  small  business 
standard  the  Commission  used  in  the 
case  of  broadband  PCS,  2.3  GHz,  39 
GHz.  and  4660-^685  MHz  licenses,  the 
NPRM  also  proposes  to  adopt  the 
definition  for  very  small  businesses, 
businesses  with  average  annual  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  $15  milhon. 

50.  While  the  NPRM  proposes  to  use 
these  definitions,  the  Commission  has 
not  yet  determined  or  proposed  how 
many  licenses  will  be  awarded,  nor  will 
it  know  how  many  licensees  will  be 
small  businesses  imtil  the  auction,  if 
required,  is  held.  In  addition,  at  this 
point  in  the  proceeding,  the 
Commission  does  not  know  how  many 
licensees  will  partition  their  license 
areas  or  disaggregate  their  spectrum 
blocks,  if  partitioning  and 
disaggregation  are  allowed.  The 
Commission  assumes  that,  for  purposes 
of  our  evaluations  and  conclusions  in 
the  IRFA,  all  of  the  prospective 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA  or  our  proposed 
definitions  for  the  4.9  GHz  band.  We 
invite  comment  on  this  analysis. 

Description  of  Proiected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

51.  Entities  interested  in  acquiring 
spectrum  in  the  4.9  GHz  band  will  be 
required  to  submit  license  apphcations 
and  high  bidders  will  be  required  to 
apply  for  their  individual  licenses.  The 
proposals  under  consideration  in  this 
item  also  include  requiring  commercial 
licensees  to  make  showings  that  they  are 
in  compliance  with  construction 
requirements,  file  applications  for 
license  renewals  and  make  certain  other 
filings  as  required  by  the 
Communications  Act.  The  Commission 
requests  comment  on  how  these 
requirements  can  be  modified  to  reduce 
the  burden  on  small  entities  and  still 
meet  the  objectives  of  the  proceeding. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

52.  The  NPRM  seeks  data 
demonstrating  build-out  and  other 
capital  requirements  for  services  in  the 
4.9  GHz  band,  as  well  as  the  anticipated 
start-up  costs  for  providing  service,  and 
how  these  costs  compare  with  costs  for 
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other  services.  C  )inmenters  are  invited 
to  use  comparisc  ns  with  other  services 
for  which  the  Co  mmission  has  already 
established  aucti  on  procedures  as  a 
basis  for  their  co  nments  regarding  the 
appropriate  defii  litions  for  small  and 
very  small  busin  jsses.  Commenters  are 
asked  to  address  to  what  extent  the 
proposed  size  st<  ndards  will  impact  the 
ability  of  small  b  usinesses  to  acquire 
financing.  In  adc  ition,  the  Commission 
seeks  comment  c  n  whether  the 
proposed  design  ited  entity  provisions 
would  be  suffici(  nt  to  promote 
participation  by  jusinesses  owned  by 
minorities  and  b  i  women,  and 
participation  by  ural  telephone 
companies. 

53.  The  Comm  ission  has  reduced 
burdens  wherevc  r  possible.  To 
minimize  any  ne  native  impact,  however, 
the  NPRM  propo  ses  certain  incentives 
for  small  entities  which  will  redound  to 
their  benefit.  Thi  s  Commission  will 
continue  to  exan  line  alternatives  in  the 
future  with  the  c  ajectives  of  eliminating 
unnecessary'  regi  ilations  and  minimizing 
any  significant  e  :onomic  impact  on 
small  entities.  T  le  Commission  seeks 
comment  on  sigi  ificant  alternatives 
commenters  beli  jve  should  be  adopted. 


Federal  Rules 
Overlap,  or 
Rules 

54.  None 


T  lat  May  Duplicate, 
Contlict  With  the  Proposed 


Paperwork  Reduction  Analysis 

55.  This  NPRM  contains  proposed 
and  modified  information  collections. 
As  part  of  our  continuing  effort  to 
reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
and  the  Office  of  Management  and 
Budget  (0MB)  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM.  OMB  comments  are  due  60  days 
from  the  date  of  publication  of  this 
NPRM  in  the  Federal  Register. 
Comments  should  address:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (2)  the  accuracy  of 
the  Commission's  burden  estimates;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None. 

Title:  The  Transfer  of  the  4.9  GHz 
Band  from  Federal  Government  Use: 
Notice  of  Proposed  Rulemaking. 

Form  No.:  FCC  Forms  601,  602,  603, 
604, 605. 

Type  of  Review:  New  information 
collection. 


%r. 


Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  113 
hours. 

Total  Annual  Cost  Burden:  0. 

Total  Annual  Burden:  11,300  hours. 

Needs  and  Uses:  The  various 
information  reporting  and  verification 
requirements,  and  the  prospective 
coordination  requirement  will  be  used 
by  the  Commission  to  verify  licensee 
compliance  with  Commission  rules  and 
regulations,  and  to  ensure  that  licensees 
continue  to  fulfill  their  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934.  Such 
information  has  been  used  in  the  past 
and  will  continue  to  be  used  to 
minimize  interference,  verify  that 
applicants  are  legally  and  technically 
qualified  to  hold  licenses,  and  to 
determine  compliance  with  Commission 
Rules. 

List  of  Subjects 

47CFRPart2 

Radio, 

47  CFR  Parts  26  and  27 

Communications  common  carriers, 
Radio. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-6605  Filed  3-14-00;  12:08  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

March  10,  2000. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Washington.  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA. 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602. 

Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Animal  &  Plant  Health  Inspection 
Service 

Title:  Animal  Welfare. 

OMB  Control  Number:  0579-0036. 

Summary  of  Collection:  The 
Laboratory  Animal  Welfare  Act  (AWA) 
(Public  Law  890544)  enacted  August  24, 
1966,  required  the  U.S.  Department  of 
Agriculture,  (USDA),  to  regulate  the 
himiane  care  and  handling  of  dog,  cats, 
guinea  pigs,  hamster,  rabbits,  and 
nonhuman  primates.  The  legislation 
was  the  result  of  extensive  demand  by 
organized  animal  welfare  groups  and 
private  citizens  requesting  a  Federal  law 
covering  the  transportation,  care,  and 
handling  of  laboratory  animals.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  Regulatory 
Enforcement  and  Animal  Care  (AC)  has 
the  responsibility  to  enforce  the  Animal 
Welfare  Act  (7  U.S.C.  2131-2156)  and 
the  provisions  of  9  CFR,  Subchapter  A, 
which  implements  the  Animal  Welfare 
Act.  The  purpose  of  the  AWA  is  to 
insure  that  animal  use  in  research 
facilities  or  exhibition  purposes  are 
provided  humane  care  and  treatment. 
To  assure  humane  treatment  of  the 
animal  during  transportation  in 
commerce  and  to  protect  the  owners  of 
animals  from  the  theft  of  their  animals 
by  preventing  the  sale  or  use  of  animals 
which  have  been  stolen.  APHIS  will 
collect  information  using  several  forms. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  health  certificates, 
program  of  veterinary  care,  application 
for  license  and  record  of  acquisition, 
disposition  and  transportation  of 
animals.  The  information  is  used  to 
ensure  thos6  dealers,  exhibitors, 
research  facilities,  carriers,  etc.,  are  in 
compliance  with  the  Animal  Welfare 
Act  and  regulations  and  standards 
promulgated  under  this  authority  of  the 
Act. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  8,231. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion; 
weekly;  semi-aimually;  annually. 

Total  Burden  Hours:  95,720. 

Food  and  Nutrition  Service 

Title:  Supplemental  Form  for 
Collecting  Taxpayer  Identifying 
Numbers. 

OMB  Control  Number:  0584-NEW. 


Summary  of  Collection:  Section 
3100(y)  of  the  Debt  Collection 
Improvement  Act  of  1996  (Fhiblic  Law 
104-134)  requires  all  Federal  agencies 
to  obtain  taxpayer  identifying  numbers 
(TINs)  from  all  individuals  and  entities 
they  do  business  with,  and  to  furnish 
the  TIN  whenever  a  request  for  payment 
is  submitted  to  Federal  payment 
officials.  A  taxpayer  identifying  number 
can  be  either  a  Social  Security  Number 
or  an  Employer  Identification  Number. 
The  Food  and  Nutrition  Service  will 
collect  information  using  form  FNS- 
711. 

Need  and  Use  of  the  Information :  FNS 
will  collect  taxpayer  identify  numbers 
from  individuals  and  entities  receiving 
payments  directly  from  the  agency 
under  any  of  the  various  nutrition  and 
nutrition  education  programs.  The 
information  will  be  collected  at  the  time 
of  program  application,  and  will  only  be 
collected  once  unless  an  entity  renews 
its  application  or  reapplies  for  program 
participation.  If  the  information  is  not 
collected.  FNS  would  be  unable  to 
include  taxpayer  identifying  numbers 
with  each  certified  request  for  payment. 

Description  of  Respondents:  Business 
or  other  for-profit;  individuals  or 
households;  not-for-profit  institutions. 

Number  of  Respondents:  800. 

Frequency  of  Responses:  Reporting: 
On  occasion;  other  (at  time  of  app.). 

Total  Burden  Hours:  66. 

Food  and  Nutrition  Service 

Title:  WIC  Financial  Management  and 
Participation  Report  with  Addendum. 

OMB  Control  Number:  0584-0045. 

Summary  of  Collection:  The  Women. 
Infants  and  Children  Program  (WIC)  is 
authorized  by  Section  1 7  of  the  Child 
Nutrition  Act  (CNA)  of  1966  (42  U.S.C. 
1786),  as  amended.  The  Food  and 
Nutrition  Service  (FNS)  of  USDA 
administers  the  WIC  Program  by 
awarding  cash  grants  to  State  agencies. 
The  State  agencies  award  subgrants  to 
local  agencies  to  deliver  program 
benefits  and  services  to  eligible 
participants.  To  streamline  and  reduce 
the  reporting  burden,  the  FNS-498  is 
revised  and  named  FNS-798  with 
Addendum  (FNS-798A)  to  allow  a  State 
agency's  final  monthly  report  for  the 
report  year  (expanded  to  include 
closeout  data)  to  serve  as  its  closeout 
report  in  place  of  the  FNS-227  with 
addendum  (the  FNS-227A).  The 
addendum  (FNS-798A)  is  needed  by 
FNS  in  order  to  determine  if  each  state 
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APHIS  ability  to  protect  the  United 
States  from  exotic  animal  disease 
incursions. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  107,849. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion. 

Total  burden  hours:  64,200. 

Natural  Resource  Conservation  Service 

Title:  Agriculture  and  Urban  Flood 
Damage  Surveys. 

OMB  Control  Number:  0578-0007. 

Summary  of  Collection:  The 
Watershed  Protection  and  Flood 
Prevention  Act  (P.L.  83-566)  authorizes 
the  Secretary  of  Agriculture  to  provide 
technical  and  financial  help  to  local 
organizations  in  planning  and  carrying 
out  watershed  improvements.  Section  3 
of  the  law  directs  the  Secretary  to 
determine  whether  benefits  anticipated 
from  the  improvements  will  exceed 
cost.  The  Natural  Resources 
Conservation  Service  (NRCS)  has  been 
delegated  the  responsibility  to  carry  out 
the  intent  of  the  law.  NRCS  primary 
objective  is  to  work  in  partnership  with 
the  American  people  to  conserve  and 
sustain  our  natural  resources.  NRCS 
provides  technical  and  financial 
assistance  to  flood  damaged 
communities  to  control  flooding.  NRCS 
personnel  collect  specific  data  about 
flood  damages  in  order  to  assess  the  cost 
of  floods  to  individuals,  farms, 
communities,  governments,  and  others 
who  ovkm  or  control  property  affected  by 
floods.  NRCS  will  collect  information 
using  surveys  forms. 

Needs  and  Use  of  The  Information: 
NRCS  will  collect  information  on  the 
types  of  damage,  ownership  patterns, 
tenure,  number  of  properties  affected, 
and  the  shape  and  slope  of  the  flood 
plain.  The  information  collected  is  used 
to  determine  damages  incurred  as  a 
result  of  the  flooding.  Information  is 
collected  direcdy  from  the  landowners 
on  a  voluntary  basis.  If  the  landowner 
is  unavailable  or  unwilling  to  provide 
the  information,  NRCS  will  make  visual 
estimates  and  use  secondary  data. 

Description  of  Respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  farms;  Federal  Government; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  768. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  936. 

Food  and  Nutrition  Service 

Title:  WIC  Federal  and  State 
Agreement. 

OMB  Control  Number:  0584-0332. 

Summary  of  Collection:  Section  17  of 
the  Child  Nutrition  Act  (CNA)  of  1966, 


as  amended.  Form  FNS-399  is  the 
agreement  between  USDA  and  the  State 
agency.  The  agreement  empowers  USDA 
to  release  funds  to  the  State  agency  to 
operate  the  Women,  Infemts  and 
Children  (WIC)  Program  or  the  Farmers' 
Market  Nutrition  Program  (FMNP).  The 
Food  and  Nutrition  Service  (FNS)  will 
collect  information  using  form  FNS- 
339. 

Needs  and  Use  of  the  Information: 
FNS  will  collect  information  to 
authorize  payment  of  cash  grants  to 
State  agencies,  which  operate  the 
program  locally  through  nonprofit 
organizations  and  must  ensure 
coordination  of  the  Program  among  the 
appropriate  agencies  and  organizations. 
Each  FMNP  or  WIC  State  agency 
desiring  to  administer  the  program  shall 
annually  enter  into  a  v«itten  agreement 
with  USDA  for  administration  of  the 
program  in  the  jurisdiction  of  the  State 
agency.  If  the  information  is  not 
collected  Federal  funds  cannot  be 
provided  to  the  State  agency  without  a 
signed  agreement. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  100. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  25. 

William  McAndrew, 

Departmental  Clearance  Officer. 

[PR  Doc.  00-6539  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  341(M>1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Proposed  Regional  Supplement  for 
Water  Uses  and  Development 

AGENCY:  Forest  Service,  USDA 
ACTION:  Availability  of  regional 
supplement  for  comment  under  36  CFR 
part  216.5. 

SUMMARY:  The  Southwestern  Region 
proposes  to  update  the  Region  3 
Supplement  to  Forest  Service  Manual 
Chapter  2540 — Water  Uses  and 
Development.  This  action  is  necessary 
to  provide  guidance  for  the  analysis  of 
groundwater  development  proposals 
under  36  CFR  251.5.  The  intended  effect 
of  this  directive  is  to  provide  specific 
guidance  for  the  protection  of  ground 
and  surface  water  resources  when  water 
development  is  proposed  for  National 
Forest  System  lands. 
DATES:  The  public  is  invited  to  comment 
for  30  days  begiiming  March  16,  2000. 
ADDRESSES:  Southwestern  Region, 
ATTN:  Water  Rights  and  Uses 
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Specialist,  517  Gold  Avenue  SW,  Room 
5439,  Albuquerque,  MM  87102 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Osterstock,  505-842-3254 
SUPPLEMENTARY  INFORMATION: 

FSM  2500— WATERSHED  AND  AIR 
MANAGEMENT 

R3  SUPPLEMENT  2500-2000-1 

EFFECTIVE— DRAFT  ONLY 

CHAPTER  2540— WATER  USES  AND 
DEVELOPMENT 

2541.03 — Policy.  Include  high  priority 
instream  flows  and  standing  waters 
when  detennining  National  Forest 
Water  needs.  Quantify  and  pursue  State 
water  rights  for  flows  and  standing 
waters  not  covered  by  the  reservation 
doctrine  after  considering  all  strategic 
options.  Strategy  options  include,  but 
are  not  limited  to; 

1 .  Rely  on  senior  and  stable 
downstream  appropriators  to  protect 
needed  instream  flows  on  the  National 
Forest  System. 

2.  Rely  on  constraints  contained  in 
special  use  permits  as  a  means  of 
maintaining  instream  flows  or  standing 
waters. 

3.  Protect  instream  flows  or  standing 
water  through  land  acquisition. 

4.  Negotiate  agreements  or 
adjudication  settlement  stipulations  that 
protect  instream  flows  or  standing 
waters. 

2541.04c — Forest  Supervisors. 

Maintain  and  update  annually  the 
Forest's  water  uses,  requirements,  and 
rights  inventory. 

2541.35 — Special  Use  Authorization 
for  Water  Developments.  The  following 
is  guidance  that  specifically  addresses 
the  management  of  ground  water 
resources.  (See  also  Forest  Service 
Manual  (FSM)  2729). 

Ground  water  beneath  National  Forest 
System  (NFS)  lands  in  the  Region  is  a 
valuable  resource  that  requires 
thoughtful  and  prudent  management. 
Ground  waters  and  surface  waters  are 
interconnected.  Ground  water  discharge 
sustains  base  flows  in  NFS  streams  and 
is  the  sovirce  of  water  for  springs  and 
seeps.  This  groimd  water  discharge  is 
critical  for  sustaining  aquatic  and 
riparian  ecosystems  along  with  the 
numerous  resources  and  activities 
dependent  upon  them. 

Special  use  authorizations  for  removal 
of  groimd  water  from  NFS  lands  shall  be 
approved  only  when  the  long-term 
protection  and  enhancement  of  NFS 
streams,  springs,  seeps,  and  associated 
riparian  and  aquatic  ecosystems  can  be 
assured  unless  such  removal  is 
documented  in  an  Environmental 
Impact  Statement. 


Groimd  water  removal  on  non-NFS 
lands  adjacent  to  NFS  lands  may  impact 
streams,  springs,  seeps  and  associated 
riparian  and  aquatic  ecosystems  on  NFS 
lands.  When  a  project  proponent 
proposes  to  transport  ground  water 
across  NFS  lands,  it  is  appropriate  to 
analyze  the  potential  impacts  of  the 
water  removal  as  well  as  the  impacts  of 
the  facilities  to  transport  it.  The  extent 
to  which  each  proposal  to  remove  or 
transport  ground  water  is  analyzed 
depends  on  the  scope  and  potential 
impact  of  the  proposed  action. 

1 .  Initial  Screening  for  Development 
and  Use  of  Ground  Water.  As  provided 
for  in  Title  36  of  the  Code  of  Federal 
Regulations  (CFR)  Part  251.54(b),  initial 
proposals  for  ground  water  development 
may  be  presented  to  the  Forest  Service 
either  verbally  or  in  writing.  When  such 
presentation  is  made  to  the  Forest 
Service,  it  should  be  explained  to  the 
project  proponent  that  the  permitting 
process  for  ground  water  use  or 
transport  is  a  discretionary  activity,  and 
that  a  permit  for  water  use  or  transport 
may  be  denied  if  analysis  indicates  that 
NFS  resources  or  adjacent  water 
supplies  will  not  be  adequately 
protected.  It  should  also  be  explained 
that  the  CFR  provides  for  two  levels  of 
screening  prior  to  initiating 
enviromnental  analysis  documentation. 
To  pass  the  initial  screening 
requirements,  proposals  to  develop  and 
use  ground  water  derived  from  NFS 
lands,  or  derived  from  non-NFS  lands 
and  transported  across  NFS  lands,  must 
meet  the  following  conditions: 

a.  The  proposal  to  use  or  transport 
water  must  be  consistent  with 
applicable  laws,  regulations,  policies, 
rules,  and  NFS  land  and  resource 
management  plans  (FSM  2702  &  2703). 
Proposals  shall  be  evaluated  as  specified 
in  36  CFR  251.54(e)  and  as  follows: 

b.  The  proposal  to  use  or  transport 
water  must  adequately  protect  NFS 
resources  (FSM  2702.1  &  2541.34). 

c.  The  proposal  must  be  consistent 
with  national  policy  not  to  encumber 
NFS  lands  just  because  it  affords  a 
proponent  a  lower  cost  when  compared 
with  alternatives  located  on  non-NFS 
lands  (FSM  2703.2) 

d.  Proposal  to  use  ground  water 
derived  from  NFS  lands  must  include 
the  use  of  appropriate  water 
conservation  measures  (FSM  2541. 2lh). 

e.  When  considering  proposals  to  use 
water  on  non-NFS  lands,  preference 
should  be  given  to  those  requests  made 
by  communities  or  other  entities  that 
best  serve  the  public  interest. 

Proposals  that  do  not  meet  the 
minimal  requirements  of  the  initial 
screening  process  shall  be  returned  to 
the  proponent  as  insufficient.  The 


authorizing  officer  shall  reply  in  writing 
if  the  proposal  was  presented  in  writing, 
or  reply  verbally  if  the  proposal  was 
presented  verbally  (36  CFR 
251.54(e)(2)). 

2.  Second-level  Screening.  Additional 
information  is  required  for  proposals 
that  pass  initial  screening.  In  second- 
level  screening,  the  proposal  is 
evaluated  as  described  in  36  CFR 
251.54(e)(5)  and  as  follows. 

a.  If  the  intent  of  the  proposal  is  to  use 
ground  water  derived  from  NFS  lands 
for  a  non-NFS  purpose,  the  proponent 
must  demonstrate  that  alternative  water 
sources  do  not  exist  (FSM  2703.2).  This 
would  include  documentation  of  the 
actions  taken  to  secure  water  from  other 
than  NFS  sources  or  the  rationale 
explaining  why  is  not  feasible  to  do  so. 
This  may  include  a  record  of  wells 
drilled,  attempts  to  purchase  water, 
hydrologic  and  geologic  studies,  or 
other  similar  information. 

b.  The  quantity  of  water  the 
proponent  is  currently  seeking  from 
NFS  lands  and  the  purpose  of  use  of 
such  water  must  be  identified.  If  the 
proponent  anticipates  increased  water 
needs  in  the  future,  such  needs  shall 
also  be  quantified. 

c.  Drilling  activities  themselves  can 
negatively  impact  NFS  resources.  In 
instances  where  considerable 
disturbance  may  result  from  the  drilling 
process  itself,  the  proponent  must 
demonstrate  that  there  is  reasonable 
likelihood  of  successfully  completing 
any  water  wells  and  adequately 
mitigating  any  resource  damage. 
Information  that  might  support  a 
proponent's  rationale  could  include  an 
inventory  of  all  existing  wells  in  the 
vicinity  along  with  any  available 
information  such  as  driller's  logs,  well 
depths,  well  yields,  water  quality 
information,  geophysical  logs,  and  well 
construction  details.  In  addition, 
information  regarding  favorable  geologic 
conditions  such  as  known  water  bearing 
formations  (including  location,  aerial 
extent,  lithology,  and  hydrologic 
characteristics)  or  favorable  structural 
features.  The  proponent  may  be 
required  to  provide  information 
describing  current  resource  conditions 
to  facilitate  estimates  of  potential 
damage  and/or  potentially  effective 
mitigation. 

d.  All  anticipated  facilities  such  as 
roads,  power  lines,  pipelines,  water 
storage  tanks,  and  pumps  that  could 
ultimately  be  needed  to  produce  and 
convey  water  across  NFS  lands  must  be 
identified.  Proposals  that  involve 
construction  and/or  use  of  roads  shall 
conform  to  the  requirements  of  the 
Federal  Land  Policy  and  Management 
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Act  (FLPMA)  of  1976,  specifically 
FLPMA  Sectioni  502  and  505. 

e.  To  assist  in  evaluating  the  potential 
for  the  proposal  to  affect  NFS  resources 
and  adjacent  wa;er  supplies,  key 
resources  and  e?  isting  water  supplies 
should  be  identified.  The  quantity, 
location,  and/or  thing  of  the  proposed 
use  of  water  wil  determine  to  what 
extent  the  follov  ing  information  needs 
are  addressed.  T  ypically,  the  greatest 
amount  of  infori  nation  will  be  required 
of  each  proposa  that  contemplates  the 
withdrawal  of  h  rge  quantities  or  water, 
building  in  or  tr  msiting 
environmentall)  sensitive  locations, 
and/or  withdrav  al  of  water  during  peak 
periods  of  usage  by  others,  sensitive 
periods  of  needs  for  fish  and  wildlife,  or 
sensitive  period  ;  of  needs  for  riparian 
and  wetlands  flc  ra  and  fauna. 

Information  tl  at  may  be  required  to 
assess  potential  impacts  to  neighboring 
water  users  andi  or  to  resources  both  on 
and  adjacent  to  ^FS  lands  includes: 

(1)  The  locati(  n  and  characteristics  of 
all  potentially  a  fected  surface  and 
ground  water  re  lources  including  wells, 
streams,  springs  seeps,  and  aquifers. 

(2)  Pertinent  s  ocial  information, 
including  the  id  jntification  of  any 
potentially  imp;  cted  individuals  or 
groups  and  theii  water  uses.  Social 
impacts  and  em  ironmental  justice  will 
be  evaluated  thr  ough  the  National 
Environmental '.  'olicy  Act  of  1969 
process  (NEPA)  and  through  any 
applicable  State  process  designed  to 
protect  the  holdsrs  of  water  rights. 

(3)  The  locatidn  and  description  of 
riparian  vegetat  on. 

(4)  Any  knowi  Threatened, 
Endangered,  or  sensitive  species. 

(5)  Pertinent  j  eologic  information. 
This  should  inc  ude  a  map  of  the  area 
identifying  surf  ice  geology  and  any 
known  subsurfa  ce  formations  and 
structural  featuies.  Hydrologic 
characteristics  c  f  the  target  aquifers 
such  as  transmi  isivity  and  storativity 
should  also  be  i  icluded,  if  known. 

(6)  Pertinent  1  lydrologic  information. 
Provide  any  ava  liable  information 
regarding  water  table  or  piezometric 
surface  elevatio  is  including  known 
seasonal  fluctuations,  direction  and  rate 
of  ground  water  flow,  recharge  and 
discharge  eireas,  surface  water  flow 
characteristics  i  ncluding  volumes  and 
peaks  througho  it  the  year,  location  of 
gaining  and  los  ng  reaches  of  streams, 
and  water  quali:y. 

(f)  If  the  prop  3sal  does  not  pass 
second-level  sc  eening,  it  should  be 
returned  to  the  iroponent  with  a  written 
reason  for  rejec  ion  (36  CFR 
251.54(g)(1)).  N  iPA  analysis  is  not 
required  to  mai  e  this  determination  (36 
CFR  251.54(e)(f )).  If  the  proposal  passes 


second-level  screening,  the  proponent 
shall  be  notified  that  the  Forest  Service 
is  prepared  to  accept  a  written  formal 
application  for  a  special  use 
authorization.  The  Forest  Service 
should  begin  the  appropriate 
environmental  analysis  upon  receipt  of 
the  formal  application  (36  CFR 
251.54(g)(2)(ii)).  The  proponent  should 
be  advised  that  any  information 
provided  is  likely  to  become  public 
information  once  the  formal  application 
is  received  and  a  NEPA  process 
initiated. 

When  for  formal  application  is 
received,  the  proponent  is  referred  to  as 
the  applicant. 

3.  Environmental  Analysis.  When 
screening  indicates  that  the  proposal 
includes  high  ground  water  production 
rates  and/or  potentially  high  impact 
well(s)  or  transmission  facilities, 
substantial  additional  analysis  may  be 
necessary.  An  application  may  be 
approved  in  two  phases,  the  first  for 
exploration  and  the  second  for 
construction  and/or  production.  Each 
phase  requires  NEPA  documentation. 
When  the  application  is  to  use  existing 
wells,  the  evaluation  procedures 
describe  din  paragraphs  (a)-{c)  may  still 
apply. 

Project  applicants  should  be  advised 
that  obtaining  approval  for  exploratory 
drilling  and/or  evaluation  does  not 
guarantee  that  construction  of 
production  phase  facilities  will  be 
authorized.  They  should  also  be  advised 
that  there  may  be  substantial  mitigation 
measures  required  by  the  terms  of  a 
production  authorization  and  that  the 
scope  of  those  measures  may  not  be 
identified  until  the  conclusion  of  the 
appropriate  environmental  analysis. 

a.  Exploratory  Drilling  Procedures. 
When  screening  indicates  a  reasonable 
likelihood  of  producing  ground  water 
without  negative  impacts  to  NFS 
resoiu'ces  or  adjacent  water  supplies, 
NEPA  documentation  appropriate  to  the 
scale  of  exploration  shall  be  completed. 
At  this  phase,  a  Categorical  Exclusion 
(FSH  1909.15  Sec.  31.1(b)(8)  or  31.2(8)) 
may  be  sufficient.  If  the  responsible 
official  decides  to  allow  exploration  on 
NFS  lands,  a  temporary  permit  may  be 
issued  for  the  exploration  and  impact 
evaluation  phase  of  the  proposal.  This 
temporary  permit  shall  contain  any 
conditions  necessary  to  minimize 
impacts  to  Forest  resources. 

b.  Impact  Evaluation  Procedures.  If 
water  supplies  in  sufficient  quantities  to 
meet  the  applicant's  needs  are  located 
in  existing  wells  or  found  through 
exploration,  a  detailed  plan  to 
determine  impacts  should  be  required. 
This  plan  will  be  site  specific  and 
designed  to  identify  potential  impacts  to 


Forest  resources  and  adjacent  water 
supplies,  and  must  be  approved  by  the 
Forest  Service  prior  to  testing  for 
impacts. 

In  considering  requests  to  use  water 
from  a  known  aquifer  underlying  NFS 
lands,  modeling  drawdown  and 
resultant  impacts  may  be  sufficient.  Any 
modeling  will  be  conducted  using  a 
ground  water  flow  model  approved  by 
the  Forest  Service. 

In  the  absence  of  sufficient 
information  to  model  impacts,  an 
aquifer  test  such  as  long-term  pumping 
of  existing  and/or  exploratory  well(s) 
may  be  required.  The  purpose  of  the  test 
is  to  evaluate  the  potential  impacts  of 
removing  water  at  production  levels 
from  the  well(s)  under  consideration.  As 
testing  occurs,  there  should  be 
simultaneous  measurements  of  water 
levels  and/or  pressures  in  other  wells 
within  the  vicinity  and  of  flows  in 
adjacent  surface  waters.  Any  aquifer 
test(s)  should  be  conducted  during 
periods  of  appropriate  flows  in  adjacent 
surface  waters  so  that  impacts  can  be 
identified  emd  used  to  support  modeling 
of  drawdown  characteristics  and/or 
impacts  to  surface  water  resources  over 
time.  Chemical  characterization  may  be 
necessary  to  further  evaluate  the 
potential  connection  between  ground 
and  surface  water  resources. 

If  the  proposal  involves  the  transport 
of  ground  water  pumped  from  nearby 
non-NFS  lands  across  NFS  lands,  the 
above  testing  may  still  be  required  to 
evaluate  impacts  of  the  ground  water 
withdrawal  on  NFS  resources  and 
adjacent  water  supplies.  (40  CFR. 
1508.25  Scope). 

c.  The  results  of  testing,  monitoring, 
and/or  modeling  shall  be  analyzed  to 
determine  potential  impacts  to  National 
Forest  resources  and  adjacent  water 
supplies.  A  decision  to  allow  ground 
water  production  and/or  conveyance 
shall  be  considered  through  the 
appropriate  NEPA  analysis  and 
documentation.  Refer  to  FSH  1909.15, 
chapters  30  and  40. 

4.  Construction  and  Production 
Permitting.  The  construction  phase 
includes  the  construction  of  all 
infrastructures  needed  to  pump,  store, 
and  convey  water  from  its  source  to  the 
place  of  use.  Once  a  NEPA  decision  is 
in  place,  a  special  use  authorization  is 
needed  to  occupy  and  use  NFS  lands  for 
the  piuposes  of  constructing  and 
operating  facilities  designed  to  produce 
and  convey  ground  water  (36  CFR 
251.54  (g)(5)).  Refer  to  FSM  2711  for 
guidance  on  the  type  of  permit  and/or 
easement  to  issue.  Refer  to  36  CFR 
251.56  for  Terms  and  Conditions  for 
permit  issuance.  Construction  may  be 
permitted  separately  from  production. 
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Once  a  permit  is  issued,  the  applicant 
is  referred  to  as  the  holder.  Regardless 
of  the  length  of  time  for  which  a  permit 
is  issued,  it  is  important  to  note  that  the 
Forest  Service  may  amend  the  permit  at 
any  time  when  it  is  in  the  public 
interest  to  do  so  (FSM  2711.2). 
Continued  monitoring  of  water 
developments  is  necessary  to  verify  that 
their  operation  remains  in  the  public 
interest. 

5.  Monitoring  and  Mitigation.  All 
monitoring  or  mitigation  measures 
necessary  to  ensiu«  protection  of  Forest 
resources  during  the  construction  of 
water  pumping,  storage,  or  transport 
facilities,  and  during  the  long-term 
removed  of  ground  water,  should  be 
included  in  annual  plans  of  operation 
attached  to  and  made  a  part  of  the 
permit(s).  Mitigation  measiues  such  as 
the  cessation  of  pumping  diuing  critical 
times  of  the  year  or  replacing  water  to 
streams  and  springs  will  be  considered 
only  if  Forest  resoiu'ces  can  be  protected 
over  a  long-term  period. 

a.  The  holder  should  be  required  to 
bear  the  costs  of  monitoring  and 
mitigation  either  directly  through 
permit  language  or  indirectly  through 
the  use  of  a  collection  agreement  that 
funds  the  Forest  Service  to  accomplish 
the  work. 

b.  If  long  term  monitoring  detects 
additional  or  unforeseen  adverse 
impacts  to  Forest  resources,  or  if 
mitigation  measiues  do  not  adequately 
protect  Forest  resources,  the  permit 
shall  be  suspended  or  revoked  as 
appropriate  (36  CFR  251.60  (a)(2)(D).  To 
reverse  or  prevent  a  suspension,  the 
holder  shall  imdertake  such  efforts  as 
are  necessary  to  eliminate  adverse 
impacts  not  previously  docimiented  in 
an  Environmental  Impact  Statement. 

6.  Other  Considerations.  Applicable 
laws  and  regulations  governing  wells 
and  water  rights  shall  be  adhered  to  for 
all  proposals.  This  includes  State 
requirements  for  notifications,  drilling 
permits,  well  abandonment  procedures, 
and  water  rights,  and  federal  (for 
example,  Envirorunental  Protection 
Agency)  requirements  and 
recommendations  for  monitoring  wells, 
construction,  sampling,  and 
abandoiunent. 

In  the  event  that  testing,  modeling,  or 
monitoring  indicates  a  possibility  that 
appropriable  waters  are  or  may  be 
impacted,  the  Forest  Service  shall 
follow  the  procedures  appropriate  for 
the  State(s)  in  which  the  development  is 
located.  If  an  appropriate  State  remedy 
is  not  available,  the  Forest  Service  may 
seek  remedy  in  any  court  of  jurisdiction. 
The  Forest  Service  shall  not  issue  a 
permit  for  construction  or  issue/reissue 
a  permit  for  production  unless  the 


applicable  State  authorization  has  been 
granted  for  the  proposed  development. 

In  the  event  that  a  State  imreasonably 
withholds  authorization,  the  Forest 
Service  shall  consult  with  the  Office  of 
General  Counsel  regarding  remedy. 

Permits  issued  for  exploration, 
evaluation,  construction,  and/or 
production  do  not  convey  a  water  right 
to  the  holder. 

2541.4 — Managing  Water  Rights. 
Decide  if  water  rights  appurtenant  to 
acquired  lands  can  and  should  continue 
to  be  used  on  the  acquired  lands.  Make 
a  decision  within  1  year  of  acquisition 
on  how  and  where  acquired  water  rights 
will  be  used. 

If  it  is  determined  that  all  or  part  of 
an  acquired  water  right  is  not  needed  by 
the  acquiring  Forest,  then  such  water 
rights  will  be  made  available  to  other 
Forests.  Distribution  of  surplus  water 
rights  will  be  made  by  the  Regional 
Forester  in  accordance  with  State  laws 
and  river  basin  compacts. 

Dated:  March  7,  2000. 
James  T.  Gladen, 

Deputy  Regional  Forester,  Resources. 
[FR  Doc.  00-6520  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northwest  Sacramento  Provincial 
Advisory  Committee  (PAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Northwest  Sacramento 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  Wednesday,  March  15, 
2000,  at  the  Sacramento  River  Discovery 
Center,  Sale  Lane,  and  the  Training 
Center,  Red  Bluff  Community  Center, 
1015  Kimball  Road,  Red  Bluff, 
California.  The  meeting  will  start  with 
a  field  trip  to  view  the  Sacramento  River 
Discovery  Center  from  8:30  a.m.  to  10:00 
a.m.  The  meeting  will  reconvene  at  the 
Training  Center,  Red  Bluff  Community 
Center,  at  10:30  a.m.  and  adjourn  1 1 4:30 
p.m.  Topics  for  the  meeting  are:  (ij 
Discussion  on  the  Draft  Fire 
Management  Plan  for  the  Shasta-Trinity 
National  Forest;  (2)  research  and 
monitoring  of  the  Northwest  Forest 
Plan;  (3)  updates  on  the  Little  Stony 
Creek  Watershed  Fuels  and  Clear  Creek/ 
Resoiure  Conservation  District 
proposal;  and  (4)  public  comment 
periods.  All  PAC  meetings  are  open  to 
the  public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coimie  Hendryx,  USDA,  Klamah 


National  Forest,  11263  N.  Highway  3, 
Fort  Jones,  California  96032;  telephone 
530-468-1281;  TDD  (530)  468-2783; 
email  :chendryx@fs .  fed  .us . 

Dated:  March  8.  2000. 
Constancy  J.  Henderyx, 

PAC  Support  Staff. 

[PR  Doc.  00-6495  Filed  3-15-00;  8:45  am) 

B&UNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  tor  0MB  Review; 
Comment  Request 

The  Department  of  Conunerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Practitioner  Records 
Maintenance  and  Disclosure  Before  the 
Patent  and  Trademark  Office. 

Fonn  Numbeiis):  None. 

OMB  Approval  Number:  0651-0017. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden  Hours:  2,270. 

Number  of  Respondents:  230  for 
record  keeping  maintenance,  and  100 
for  violation  reporting. 

Average  Hours  Per  Response:  Based 
on  PTO  time  and  motion  studies,  the 
agency  estimates  the  burden  hours 
required  by  practitioners  to  maintain 
client  files  to  be  9  hours  annually.  The 
burden  hours  required  to  gather,  prepare 
and  submit  a  response  to  one  violation 
report  is  estimated  to  be  2  hours. 

Need  and  Uses:  The  information  in 
this  collection  is  necessary  for  the 
Patent  and  Trademark  Office  (PTO)  to 
comply  with  Federal  regulations  35 
U.S.C.  6(a)  and  35  U.S.C.  31.  The  Office 
of  Enrollment  and  Discipline  (OED) 
collects  this  information  to  insure 
compliance  with  the  PTO  Code  of 
Professional  Responsibility,  37  CFR 
10.20-10.112.  This  Code  requires  that 
registered  practitioners  maintain 
complete  records  of  clients,  including 
all  funds,  securities,  and  other 
properties  of  clients  coming  into  his/her 
possession,  and  render  appropriate 
accounts  to  the  client  regarding  such 
records,  as  well  as  report  violations  of 
the  Code  to  the  PTO.  The  registered 
practitioners  are  mandated  by  the  Code 
to  maintain  proper  documentation  so 
they  can  fully  cooperate  with  an 
investigation  in  the  event  of  a  report  of 
an  alleged  violation  and  that  violations 
are  prosecuted  as  appropriate. 
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ens, 


Affected  Publh  ■ 
households 
profit  organizati 
Government,  anc 
Government 

Frequency:  On 

Respondent's 

OMB  Desk  Off\ 
395-3630. 

Copies  of  the 
collection  propo!  al 
calling  or  writinf 
Departmental  Fo  iiis 
Office  of  the  Chi^f 
(202) 482-3272 
Commerce,  room 
Constitution  Av^iue 
DC  20230  (or  via 
LEngelme@doc.^v) 

Written  commi  snts 
recommendation  3 
information  collection 
within  30  days  o 
Weiss,  OMB  Desk 
New  Executive  C  ffice 
Street,  NW,  Wasl  lington 


Individuals  or 
businesses  or  other  for- 
Federal 
State,  Local  or  Tribal 


occasion. 
Obligation:  Mandatory. 
J  cer:  Peter  Weiss.  (202) 

apove  information 
can  be  obtained  by 
Linda  Engelmeier, 

Clearance  Officer, 
Information  Officer, 
Department  of 
5027.  14th  and 

NW.  Washington, 
the  Internet  at 

and 
for  the  proposed 

should  be  sent 
publication  to  Peter 
Officer.  Room  10236, 
building,  725  17th 
DC  20503. 


Dated:  March  13 
Madeleine  Clayton , 

Management  Anal}  st 
Information  Officei 
[FR  Doc.  00-6494 

BILLING  CODE  3S10-ld-P 


DEPARTMEFTT  C  F  COMMERCE 


Economics  and 
Administration 


Census  Advisor  r  Committees 


AGENCY 

Administration, 
Commerce. 
action:  Notice  o 


SUMMARY: 

Advisory 
92-463, as 
Pub. L. 96-523 


2000 


are  givmg  notice 
involving  the 
Committee  (CACj 
Professional 
the  African 
CAC  on  the 
Alaska  Native 
the  Asian  Popu 
Native  Hawaiian 
Islander 

the  Hispanic  Poj 
will  be  primaril) 
meeting  focusinj 
operations  and 
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2000. 

.  Off  ice  of  the  Chief 
iled  3-15-00;  8:45  am] 


Statistics 


Economics  and  Statistics 
Department  of 


public  meeting. 


Pursuint  to  the  Federal 
Comm  ttee  Act  (Public  Act 
amen  led  by  Pub.  L.  94-409. 
4nd  Pub.  L.  97-375),  we 
of  a  joint  meeting 
Census  Advisory 
the  CAC  of 
Assbciations.  the  CAC  on 
Ame  -ican  Populations,  the 
Ame  rican  Indian  and 
Pc  pulations,  the  CAC  on 
Ution.  the  CAC  on  the 
and  Other  Pacific 
Populat  ons,  and  the  CAC  on 
ulation.  This  meeting 
an  informational 
on  Census  2000 
afctivities. 


DATES:  On  Friday.  April  14.  2000.  the 
meeting  will  begin  at  8:45  a.m.  and 
adjourn  at  approximately  5  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington.  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown.  Committee 
Liaison  Officer,  Department  of 
Commerce.  U.S.  Census  Bureau,  Room 
1647.  Federal  Building  3.  Washington, 
DC  20233.  telephone:  301-457-2308. 
SUPPLEMENTARY  INFORMATION:  The  CACs 
on  the  African  American  Population, 
the  American  Indian  and  Alaska  Native 
Populations,  the  Asian  Population,  the 
Native  Hawaiian  and  Other  Pacific 
Islander  Populations,  and  the  Hispanic 
Population  are  composed  of  nine 
members  each,  appointed  by  the 
Secretary  of  Commerce.  The  Committees 
provide  an  organized  and  continuing 
channel  of  communication  between  the 
communities  they  represent  and  the 
U.S.  Census  Bureau  on  its  effort  to 
reduce  the  differential  undercount  for 
Census  2000  and  on  ways  that  census 
data  can  be  disseminated  to  maximum 
usefulness  to  their  communities  and 
other  users. 

The  CAC  of  Professional  Associations 
is  composed  of  thirty-six  members 
appointed  by  the  Presidents  of  the         • 
American  Economic  Association,  the 
American  Statistical  Association,  the 
Population  Association  of  America,  and 
ihe  Chairman  of  the  Board  of  the 
American  Marketing  Association.  The 
Committee  advises  the  Director,  U.S. 
Census  Bureau,  on  the  full  range  of  U.S. 
Census  Bureau  programs  and  activities 
In  relation  to  its  areas  of  expertise. 

The  2000  Census  Advisory  Committee 
is  composed  of  a  Chair,  Vice  Chair,  and 
up  to  forty  member  organizations.  There 
are  also  sixteen  ex-officio  members,  all 
appointed  by  the  Secretary  of 
Commerce.  The  Advisory  Committee 
considers  the  goals  of  Census  2000  and 
user  needs  for  Information  provided  by 
that  census.  The  Committee  provides  an 
outside  user  perspective  about  how 
operational  planning  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Advisory 
Committee  considers  all  aspects  of  the 
conduct  of  the  2000  Census  of 
Population  and  Housing  and  makes 
recommendations  to  the  Secretary  of 
Commerce  for  improving  that  census. 

A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However, 


individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Commerce  Department 
official  named  above  at  least  three 
working  days  prior  to  the  meeting. 

The  meeting  Is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
U.S.  Census  Bureau  Committee  Liaison 
Officer  on  301-457-2308.  TDD  301- 
457-2540. 

Dated:  March  8,  2000. 
Robert  J.  Shapiro, 

Under  Secretary  for  Economic  Affairs, 
Economics  and  Statistics  Administmtion. 
[FR  Doc.  00-6444  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  3S10-07-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
Suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  coimtervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  March 
2000,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
March  for  the  following  periods: 


Period 


Antidumping  Duty 
AUSTRALIA: 
A-602-039 


'roceeding: 
( lanned  Bartlett  Pears 


3/1/99-12/31/99 
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Period 


BANGLADESH:  Shop  Towels 

A-538-802  : 

BRAZIL:  Ferrosilicon 

A-351-820  

BRAZIL:  Lead  &  Bismutti  Steel 

A-351-811  

CANADA:  Iron  Construction  Castings 

A-122-503  

CHILE:  Standard  Carnations 

A-337-602  

COLOMBIA:  Certain  Fresh  Cut  Flowers 

A-301-602  

ECUADOR:  Certain  Fresh  Cut  Flowers 

A-331-602  

FINLAND:  Viscose  Rayon  Staple  Fiber 

A-405-071  

FRANCE:  Brass  Sheet  &  Strip 

A-427-602  

FRANCE:  Lead  &  Bismuth  Steel 

A-427-804 

GERMANY:  Brass  Sheet  &  Strip 

A-^28-602  

GERMANY:  Lead  &  Bisnfiuth  Steel 

A-428-811  

INDIA:  Sulfanilic  Acid 

A-533-806  

ISRAEL:  Oil  Country  Tubular  Goods 

A-508-602  

ITALY:  Certain  Valves  and  Connections  of  Brass,  for  Use  in  Fire  Protection  Equipment 

A-475-401   

ITALY:  Brass  Sheet  &  Strip 

A-475-601  

JAPAN:  Defrost  Timers 

A-588-829  

JAPAN;  Stainless  Steel  Butt-WeW  Pipe  Fittings 

A-588-702 

JAPAN:  Television  Receivers,  Monochrome  and  Color 

A-588-015 

MEXICO:  Steel  Wire  Rope 

A-201-806  

REPUBLIC  OF  KOREA:  Steel  Wire  Rope 

A-580-811  

SPAIN:  Stainless  Steel  Bar 

A-469-805  

SWEDEN:  Brass  Sheet  &  Strip 

A-401-601  

TAIWAN:  Light- Walled  Welded  Rectangular  Cartran  Steel  Tubing 

A-583-803  

THAILAND:  Circular  Welded  Pipes  &  Tubes 

A-549-502  

THE  PEOPLES  REPUBLic  OF  CHINA:  Chtoropicrin 

A-570-002  

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Femisilicon 

A-570-«19  

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Glycine 

A-570-836  

THE  UNITED  KINGDOM:  Lead  &  Bismuth  Steel 

A-412-810  

Countervailing  Duty  Proceeding: 
BRAZIL:  Cotton  Yam 

C-351-037  

BRAZIL:  Certain  Castor  Oil  Products 

C-351-029  

BRAZIL:  Lead  &  Bismuth  Steel 

C-351-ei2  

CHILE:  Standard  Camations 

C-337-601  

FRANCE:  Brass  Sheet  and  Strip 

0^27-603  

FRANCE:  Lead  &  Bismuth  Steel 

C-427-805  

GERMANY:  Lead  &  Bismuth  Steel 

C-428-812  

INDIA:  Sulfanilic  Acid 

C-533-807  


3/1/99-2/2»00 

3/1/99-2/29/00 

3/1/99-12/31/99 

3/1/99-2/29/00 

3/1/99-12/31/99 

3/1/99-12/31/99 

3/1/99-12/31/99 

3/1/99-12/31/99 

3/1/99-2/29/00 

3/1/99-12/31/99 

3/1/99-2/29/00 

3/1/99-12/31/99 

3/1/99-2/29/00 

3/1/99-12/31/99 

3/1/99-12/31/99 

3/1/99-2/29/00 

3/1/99-2/29/00 

3/1/99-2/29AX) 

3/1/99-12/31/99 

3/1/99-12/31/99 

3/1/99-12/31/99 

3/1/99-2/29«X) 

3/1/99-2/29/00 

3/1/99-2/29AX) 

3/1/99-2/29/00 

3/1/99-2/29/00 

3/1/99-2/29/00 

3/1/99-2/29/00 

3/1/99-12/31/99 

1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/9^12/31/99 
1/1/99-12A31/99 
1/1/99-12/31/99 
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-501 


Shop 


IRAN:  In-Shell 

C-507-1 
ISRAEL:  Oil  Country 

C-508-601 
NETHERLANC  S 

0-421-60(1 
PAKISTAN: 

O-535-OOll 
TURKEY:  CertJin 

0-489-50? 
TURKEY:  Wel(  led 

C-489-50e 
THE  UNITED 

0-412-81 
Suspension  Agreer^ents 


Pistachios 

Tubular  Goods 


I  :iNGiX>M:  Lead  &  Bismuth  Steel 
None. 


£11 


In  accordance 
the  regulations, 
defined  by  sectidn 
request  in  writin ; 
conduct  an  admi|ri 
Department 
for  requesting 
duty  orders. 
Act,  an  interested 
individual  prod 
covered  by  the 
agreement  for 
a  review 
Regulations,  62 
19,  1997)). 
antidumping  anc 
reviews,  the 
specify  for  whicl  i 
or  exporters  cov 
finding  or  an  an 
countervailing 
requesting  a  revi 
party  must  state 
Secretary  to 
producers  or  ex 
party  intends 
sales  of 

a  producer  if  tha 
merchandise  " 
which  were 
country  of  origin 
origin  is  subject 
the  interested 
specifically,  on 
which  exporterl 
intended  to  cove  r 

cfl 


char  ged 

re'  'iews 
Pun  uant 


o;  der  i 
wliich 
(Depart  nent 
IK: 
There  fore 


inte  ested 


tidi 
d  ity  I 

i  5W, 


re  VI I  iw 


for  the 
■  merchan  dise 

tha  ] 

ft-OlQ 

proc  uced 


party 
an 


r(s) 


Seven  copies 
submitted  to  the 
Import 
Trade 

Department  of 
Constitution 
Washington,  D.C 
Department  also 
copy  of  their 
Antidumping/Cc 
Enforcement 
in  room  3065  of 
Building.  Furthe^ 
section  351. 
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Standards  Ohrysanthemums 
Towels 


Welded  Oartron  Steel  Pipe  and  Tube 
Oarbon  Steel  Line  Pipe 


Period 


1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/99-12/31/99 
1/1/99-12/31/99 


Afith  section  351.213  of 
interested  party  as 
771(9)  of  the  Act  may 
that  the  Secretary 
istrative  review.  The 
its  requirements 
for  countervailing 
to  771(9)  of  the 
party  must  specify  the 
i^cers  or  exporters 
or  suspension 
they  are  requesting 
of  Commerce 
27295,  27424  (May 
for  both 
countervailing  duty 

party  must 
individual  producers 
^red  by  an  antidumping 
umping  or 
order  it  is 
and  the  requesting 
Arhy  it  desires  the 
those  particular 
pjorters.  If  the  interested 
Secretary  to  review 
by  an  exporter  (or 
producer  also  exports 
other  suppliers) 
in  more  than  one 
and  each  country  of 
o  a  separate  order,  then 
must  state 
order-by-order  basis, 
the  request  is 


the  request  should  be 
Assistant  Secretary  for 
AdminisI  ration.  International 
Administrition,  Room  1870,  U.S. 
Ci  )mmerce,  14th  Street  & 
Avenue,  N.W., 
20230.  The 
asks  parties  to  serve  a 
req  aests  to  the  Office  of 

untervailing 
Atlention:  Sheila  Forbes, 
he  main  Commerce 
in  accordance  with 
303(t)(l)(i)ofthe 


regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  March  2000.  If  the 
Department  does  not  receive,  by  the  last 
day  of  March  2000,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  8,  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary.  Group  II 
for  Import  Administration. 
(FR  Doc.  00-6551  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

U.S.  Department  of  Agriculture;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 


U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 

Docket  Number:  00-001. 

Applicant:  U.S.  Department  of 
Agriculture,  Albany.  CA  94710. 

Instrument:  Picking  and  Gridding  Q- 
Bot  System. 

Manufacturer:  Genetix  Ltd.,  United 
Kingdom. 

Intended  Use:  See  notice  at  65  FR 
3666. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instriunent,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  a  unique  multi-tasking  robot 
for  selecting  recombinant  DNA  inserts 
with:  (1)  a  pneumatic  picking  head  for 
sampling  3500  colonies  per  hour.  (2) 
replication  of  plates  (96  or  384  wells)  to 
distribute  clones,  (3)  ability  to  create 
high  density  arrays  of  bacteria  on  nylon 
filters  and  (4)  a  rearraying  package.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  of  February  11,  2000 
that  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  00-6549  Filed  3-15-00;  8:45  am] 

BILLING  CODE  3510-DS-P 


Federal  Register /Vol.  65,  No.  52  /  Thursday,  March  16,  2000 /Notices 


14245 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivEilent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactiu-ed  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the    *■ 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Application  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC. 

Docket  Number:  00-005. 

Applicant:  Ohio  State  University, 
OARDC,  1680  Madison  Avenue, 
Wooster,  OH  44691. 

Instrument:  Electron  Microscope, 
Model  H-7500-1. 

Manufacturer:  Hitachi  Ltd.,  Japan. 

Intended  Use:  The  instrument  is 
intended  to  be  used  for  the  study  of 
agriculturally  important  pathogens  in 
animals  and  various  crops.  The 
objectives  of  these  experiments  are  to 
understand  the  molecular  mechanisms 
imderlying  pathogenicity  in 
agricultiu^lly  important  animals  and 
plants  and  improve  yields.  In  addition, 
the  instrument  will  be  used  for  training 
students  in  electron  microscopy 
techniques  such  as  sample  preparations 
and  viewing  as  part  of  their  graduate 
program.  Application  accepted  by 
Commissioner  of  Customs:  February  28, 
2000. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  00-6550  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

agency:  International  Trade 

Administration. 

action:  Trade  Event  Notice. 

SUMMARY:  The  U.S.  Department  of 
Commerce's  International  Trade 
Administration  will  aimounce  its  Clean 
Energy  Trade  Promotion  Initiative  at  a 


White  House  Conference  Center 
industry  briefing  on  Tuesday,  March  28, 
2000,  2-4  PM.  This  initiative  is 
designed  to  realize  President  Clinton's 
vision  for  enhanced  exports  of  advanced 
U.S.  company  clean  energy  technology. 
It  is  composed  of  a  series  of  trade 
missions  designed  to  support  U.S. 
energy  industry  exports  to  Brazil,  China, 
India,  Indonesia,  Mexico,  Qatar,  Saudi 
Arabia,  the  United  Arab  Emirates  and 
other  select  markets. 

U.S.  companies  are  invited  to  attend 
this  briefing.  The  briefing  will  be  held 
in  the  Truman  Room  of  the  White  House 
Conference  Center,  726  Jackson  Place, 
NW  (west  side  of  Lafayette  Park),  on 
Tuesday,  March  28,  2-4  PM. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Beatty,  International  Trade  Specialist, 
Office  of  Energy,  Infrastructure  and 
Machinery,  202-482-4179  or  E-mail  at 
Samuel Beatty@ita.doc.gov. 

Dated:  March  10,  2000. 
Sam  Beatty, 

Office  of  Energy,  Infrastructure  and 

Machinery. 

(FR  Doc.  00-6426  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  351(M>R-P 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Joint 
Recruiting  Advertising  Program  (JRAP); 
OMB  Number  0704-0351. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  141,497. 

Responses  Per  Respondent:  1. 

Annual  Responses:  141,497. 

Average  Burden  Per  Response:  6 
minutes. 

Annual  Burden  Hours:  13,239. 

Needs  and  Uses:  Title  10.  U.S.  Code, 
Section  503,  directs  the  Secretary  of 
Defense  to  conduct  intensive  recruiting 
campaigns  for  the  Armed  Forces.  In 
addition,  the  Secretary  of  Defense 
commissioned  an  independent  review 
of  military  advertising.  The  results 
stress  that  the  U.S.  Armed  Forces  must 
find  innovative  ways  to  quickly  captiue 
and  respond  to  the  changing  opinions 
and  attitudes  of  military-eligible  youth. 
The  U.S.  Armed  Forces  must 
continually  refocus  its  advertising  in 


this  turbulent  environment  in  order  to 
ensure  its  message  in  timely  and 
effective. 

The  Joint  Market  Research  Program 
(JMRP)  supports  recruitment  efforts  by 
providing  quick  response,  short 
duration,  polling  and  surveying  of  youth 
in  the  United  States.  The  primary  goal 
of  the  JMRP  is  to  obtain  and  disseminate 
timely  information  on  the  attitudes, 
opinions,  trends,  expectations,  and 
aspirations  held  by  today's  youth.  This 
information  will  become  the  foundation 
from  which  advertising  messages  will  be 
crafted. 

The  Joint  Recruiting  Advertising 
Program  (JRAP)  supports  Armed  Forces 
recruitment  efforts  with  cost-effective 
advertising.  The  JRAP  ROTC 
Scholarship  Folder,  recruiting  print 
advertisements,  www.myfuture.com. 
Selective  Service  System  Direct  Mail 
brochures,  and  other  direct  mail 
brochures  provide  individuals  with 
information  about  opportimities 
available  in  the  Armed  Forces. 
Individuals  are  provided  with  Business 
Reply  Cards  (BRCs)  that  they  may 
voluntarily  fill  out  to  request  additional 
information  about  the  Armed  Forces. 
When  one  branch  of  the  Armed  Forces 
receives  a  BRC,  the  information  is 
promptly  sent  to  the  BRC  respondent. 
The  name  of  the  BRC  respondent  is  then 
added  to  mailing  lists  used  by  the 
Services  for  future  mailings  of  Service- 
related  enlistment,  officer,  and 
scholarship  information  brochures. 

Additionally,  Bates  World  Wide, 
JRAP's  contracted  advertising  agency 
conducts  short  duration  focus  groups  to 
obtain  feedback  from  targeted 
populations  (e.g.  pre-teens,  parents, 
teenagers,  and  young  adults)  concerning 
the  marketability  of  television 
commercials  and  print  advertisements. 
Questions  are  specifically  targeted  at  the 
advertisement  and  no  intrusive 
questions  are  asked. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligations:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 
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2000. 


Dated:  March  10 
Patricia  L.  Toppinds, 

Alternate  OSD  Fedi  ml 
Officer,  Departmen 
|FR  Doc.  00-6431 

BILUNG  CODE  5001-10f« 


Federal  Register / Vol.  65.  No.  52 /Thursday,  March  16,  2000 /Notices 


Register  Liaison 
of  Defense. 
riiled  3-15-00;  8:45  am] 


DEPARTMErrr  qp  defense 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 


ACTION:  Notice. 


tie 
Piogr 


The  Departmei  t 
submitted  to 
following  propos  il 
information  undqr 
Paperwork  Red 
Chapter  35). 
Title  and 
Federal  Acquisi 
Supplement 
Financing,  and 
252.232-7002. 
Foreign  Military 
0MB  Number  ' 
Type  of  Request 
Number  of  R 
Responses  Per 
Annual  Respo^ 
Average  Burde  i 
hoiu-s. 

Annual  Burdei 
response  hours 
hours). 

Needs  and 
Arms  Export 
2762)  requires  th 


of  Defense  has 
for  clearance,  the 
for  collection  of 
the  provisions  of  the 
u4tion  Act  (44  U.S.C. 


OM^Number:  Defense 

Regulation 
(DFi^S)  Fart  232.  Contract 
Clause  at  DFARS 
ress  Payments  for 
sales  Acquisition; 


07)4-0321. 


esjon 


Extension. 
dents:  430. 
Respondent:  12. 
ses;  5,160. 

Per  Response:  1.5 


aid 


Uses 


Section  22  of  the 
CoHtrol  Act  (22  U.S.C. 
U.S.  Government  to 


Hours:  7,740  (2,580 
5,160  recordkeeping 


use  foreign  funds,  rather  than  U.S. 
appropriated  funds,  to  purchase  military 
equipment  for  foreign  governments.  To 
comply  with  this  requirement,  the 
government  needs  to  know  how  much 
to  charge  each  country.  The  clause  at 
252.232-7002,  Progress  Pajonents  for 
Foreign  Military  Sales  Acquisitions, 
requires  each  contractor  whose  contract 
includes  foreign  military  sales  (FMS) 
requirements  to  submit  a  separate 
progress  payment  request  for  each 
progress  payment  rate,  and  to  submit  a 
supporting  schedule  that  clearly 
distinguishes  the  contract's  FMS 
requirements  from  U.S.  requirements. 
The  Government  uses  this  information 
to  determine  how  much  of  each 
coimtry's  funds  to  disburse  to  the 
contractor. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondents  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Lewis  W. 
Oleinick. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Oleinick  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  (Acquisition).  Room  10236, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 


1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-6432  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 
Office  of  Secretary 

[Transmittal  No.  00-22] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  transmittal  00-22  with 
attached  transmittal  eind  policy 
justification. 

Dated:  March  10,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5000-1 0-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


2  MAR  2000 
In  reply  refer  to: 
I-00/0020S3 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-22,  concerning  the 

Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  for  defense 

articles  and  services  estimated  to  cost  $96  million.  Soon  after  this  letter  is  delivered  to 

your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 

ff 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Conunittee  on  National  Security 
Senate  Conunittee  on  Armed  Services 
House  Conunittee  on  Appropriations 
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(i) 


(ii 


111 


(iv 
(vi 


*  asde 
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Transmittal  No.  00-22 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser;  Taipei  Economic  and  Cultural  Representative 
Office  in  the  United  States  pursuant  to  P.  L.  96-8 

Total  Estimated  Value: 

Major  Defense  Equipment*  $  56  million 

Other  $  40  million 

TOTAL  $96  million 

Description  of  Articles  or  Services  Offered;  A  conversion  of  TPS-43F  air 
surveillance  radar  to  TPS-75V  configuration,  support  equipment,  spare  and 
repair  parts,  modification  kits,  publications,  U.S.  Government  and 
contractor  engineering  and  logistics  support  services,  personnel  training  and 
equipment  and  other  related  elements  of  logistic  support 

Militarv  Department;  Air  Force  (NHO) 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivitv  of  Technolocv  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold:  none 


(vii        Date  Report  Delivered  to  Congress;  2  MAR  2000 


Ined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


Federal  Register / Vol.  65,  No.  52 / Thursday,  March  16,  2000 /Notices 


14249 


POLICY  JUSTIFICATION 


Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  Conversion  of 
TPS-43F  Air  Surveillance  Radar 

The  Taipei  Economic  and  Cultural  RepresenUtive  Office  (TECRO)  in  the  United  States 
has  requested  a  possible  sale  for  the  conversion  of  TPS-43F  air  surveillance  radar  to 
TPS-75V  configuration,  support  equipment,  spare  and  repair  parts,  modification  kits, 
publications,  U.S.  Government  and  contractor  engineering  and  logistics  support  services, 
personnel  training  and  equipment  and  other  related  elements  of  logistic  support  The 
estimated  cost  is  $96  million. 

This  proposed  sale  is  consistent  with  United  States  law  and  policy,  as  expressed  in  Public 
Law  96-8. 

The  proposed  sale  of  radar  will  provide  more  responsive  and  timely  information  for  air 
defense  operations.  The  conversion  of  the  AN/TPS-43  radar  would  significantly 
contribute  to  the  modernization  of  its  forces  as  well  as  allow  modernization  of  obsolete 
radar.  This  radar  is  becoming  unsupportable  due  to  obsolescence. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military 
balance  in  the  region. 

The  prime  contractor  will  be  Northrop  Grununan  Corporation,  Bethpage,  New  York. 
There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  U.S. 
Government  representatives;  however,  it  is  estimated  that  approximately  three  months  of 
contractor  technical  support  will  be  required  following  delivery  of  the  radar. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 


[FR  Doc.  00-6433  Filed  3-15-00;  8:45  am] 
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DEPARTMEm-  ( iF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  0*-28] 

36<bK1)  Arms  siles  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-28  with 
attached  transmittal,  policy  justification 
and  Sensitivity  of  Technology. 

Dated:  March  10,  2000. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  CXD  20301-2800 


2  MAR  2000 
In  reply  refer  to: 
1-00/002054 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
'     Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-28,  concerning  the 

Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  the 

Taipei  Economic  and  Cultural  Representative  Office  for  defense  articles  and  services 

estimated  to  cost  $106  million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 

notify  the  news  media. 

Sincerely, 


fU 


SsJM^— 


MICHAELS.  DAVISON, JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-28 

Notice  of  Proposed  Issuance  of  Letter  of  CNffer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(|)       Prospective  Purchaser:  Taipei  Economic  and  Cultural  Representative 
Office  in  the  United  States 


(l) 


(il) 


(iO 

(V) 
(V) 


Total  Estimated  Value; 

Mjgor  Defense  Equipment*  $     8  million 

Other  $   98  million 

TOTAL  $106  million 

Description  of  Articles  or  Services  Offered;  One  hundred  sixty-two  HAWK 
Intercept  Aerial  guided  missiles,  containers,  modification  kits,  support 
equipment,  testing,  spare  and  repair  parts,  publications  and  technical  data, 
personnel  training  and  equipment,  UJS.  Government  and  contractor 
engineering  and  logistics  personnel  services,  and  other  related  elements  of 
logistics  support 

Militarv  Department;  Army  (YVQ,  JBE,  and  lAB) 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivity  of  Technoloev  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold:  See  Annex  attached 


(vi)       Date  Report  Delivered  to  Congress:  2  MAR  2000 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTmCATION 


Taipei  Economic  and  Cultural  Representative  Office  -  HAWK  Intercept  Aerial  Missiles 

The  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has 
request^  a  possible  sale  of  162  HAWK  Intercept  Aerial  guided  missiles,  containers, 
modification  kits,  support  equipment,  testing,  spare  and  repair  parts,  publications  and 
technical  data,  personnel  training  and  equipment,  U.S.  Government  and  contractor 
engineering  and  logistics  personnel  services,  and  other  related  elements  of  logistics 
support  The  estimated  cost  is  $106  million. 

This  proposed  sale  is  consistent  with  United  States  law  and  policy,  as  expressed  to  Public 
Law  96-8. 

This  proposed  sale  will  support  the  recipient's  continued  effort  to  modernize  and 
enhance  its  air  defense  capabilities.  Under  the  Missile  Reliability  Restoration  program, 
the  recipient  operational  inventory  of  HAWK  missiles  will  be  modified  to  the  HAWK 
Intercept  Aerial  guided  missiles.  The  recipient  will  have  no  difficulty  absorbing  these 
additional  missiles  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military 
balance  in  the  region. 

The  prime  contractor  is  Raytheon  Company  of  Andover,  Massachusetts.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  up  to  four  U.S. 
Government  representatives  for  one-week  intervals  over  a  six-year  timeframe  for  logistic 
technical  assistance.  One  contractor  representative  will  be  required  for  six  years  to 
perform  technical  assistance  to  the  recipient 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 
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Transmittal  No.  00-28 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Anns  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sei  sitivitv  of  Technology: 


1.  I    The  MIM-23E  and  MIM-23L  HAWK  missile  system  contains  more  than  500 
componf  nts  which  are  Classified  as  well  as  components  that  are  sensitive  but  not 
Classified.  These  items  are  so  identified  to  protect  the  system  from  being  defeated  by 
exploiting  specific  system  characteristics.  Technology  which  must  be  protected  is  in  the 
missile,  ^dars,  and  control  elements  of  the  system.  Continuous  wave  low  noise  Radio 
Frequeijcy  technology  has  been  unique  to  HAWK  for  many  years.  The  techniques  for 
'    • "  i  of  transmitter  and  receiver  elements  are  difficult  and  sensitive. 


isolation 

2. 

sensitive 


If  a  technologically  capable  adversary  were  to  obtain  knowledge  of  these 
technologies,  the  possibility  exists  that  countermeasures  might  be  developed 


which  could  reduce  weapon  system  effectiveness. 


3. 


A  determination  has  been  made  that  the  recipient  can  provide  substantially 
the  sam^  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S. 
Govemi^ent  This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  00-6434  Filed  3-15-00;  8:45  am] 
BILLING  CODC  5001-10-  C 


Federal  Register / Vol.  65,  No.  52 /Thursday,  March  16,  2000 /Notices 


14255 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Appointment  to  Selected 
Non-Federal  Entity  Boards 

AGENCY:  Office  of  The  Judge  Advocate 
General,  USAF;  DoD. 
ACTION:  Notification  of  appointment  of 
Air  Force  officials  to  selected  non- 
Federal  entity  boards. 

SUMMARY:  The  Office  of  The  Judge 
Advocate  General,  in  accordance  with 
10  U.S.C.  1033  and  10  U.S.C.  1589, 
announces  the  appointment  of  certain 
Air  Force  officials  to  provide  limited 
management  support  to  certain  non- 
Federal  entities  authorized  by  statute 
and  by  DoD  regulation  (DoD  5500. 7-R, 
Standards  of  Conduct,  section  3-202). 
Federal  statutes  (10  U.S.C.  1033  and  10 
U.S.C.  1589)  authorize  the  Service 
Secretaries  to  authorize  a  member  of  the 
armed  forces  or  an  employee  under  the 
Secretary's  jurisdiction  to  serve  without 
compensation  as  a  director,  officer,  or 
trustee,  or  to  otherwise  participate  in 
the  management  of  certain  military 
welfare  societies.  In  the  Air  Force,  the 
designated  military  welfare  society  is 
the  Air  Force  Aid  Society,  Inc. 
Additionally,  10  U.S.C.  1033  and  10 
U.S.C.  1589  permit  the  Service 
Secretaries  to  make  appointments  to 
other  non-profit  non-Federal  entities 
that  fall  within  certain  categories.  Those 
categories  include  entities  that  regulate 
and  support  the  athletic  programs  of  the 
service  academies  (including  athletic 
conferences)  and  entities  that  accredit 
service  academies  and  other  schools  of 
the  armed  forces  (including  regional 
accrediting  agencies.)  Non-Federal 
entities  in  these  categories  must  be 
predesignated  by  the  Secretary  of 
Defense.  The  Secretary  of  Defense's 
authority  for  such  designations  was 
delegated  to  the  Department  of  Defense 
General  Counsel,  who  has  designated  all 
of  the  organizations,  and  concurred  in 
all  of  the  appointments,  listed  below. 
Appointments  made  under  this 
authority  extend  to  the  named  officials, 
as  well  as  to  their  successors.  The 
authority  granted  pursuant  to  these 
appointments  is  limited  to  providing 
oversight,  advice  to,  and  coordination 
with,  the  designated  entity. 
Authorization  does  not  extend  to 
participation  in  day-to-day  operations  of 
the  entity,  nor  to  the  expenditure  of 
appropriated  funds  (except  in  direct 
support  of  the  employee).  Expenditures 
will  not  include  travel  and 
transportation  allowances  incurred  by 
the  employee  in  a  travel  status.  Finally, 
participation  in  the  management  of  the 


non-Federal  entity  may  not  constitute 
the  employee's  primary  duty. 

The  Secretary  of  the  Air  Force  has 
made  the  following  appointments  with 
the  concurrence  of  the  Department  of 
Defense  General  Counsel: 

(1)  To  the  Board  of  Trustees  of  the  Air 
Force  Aid  Society,  Inc.:  Secretary  of  the 
Air  Force,  F.  Whitten  Peters;  Chief  of 
Staff  of  the  Air  Force,  General  Michael 
E.  Ryan;  Deputy  Chief  of  Staff, 
Persormel,  Lieutenant  General  Donald  L. 
Peterson,  The  Surgeon  General  of  the 
Air  Force,  Lieutenant  General  Paul  K. 
Carlton,  Jr.;  The  Judge  Advocate  General 
of  the  Air  Force,  Major  General  William 
A.  Moorman;  Deputy  Assistant 
Secretary  of  the  Air  Force  (Budget), 
Major  General  Larry  Northington;  and 
Chief  Master  Sergeant  of  the  Air  Force, 
Chief  Master  Sergeant  Frederick  J. 
Finch. 

(2)  To  the  Mountain  West  Conference 
Board  of  Directors:  The  United  States 
Air  Force  Academy  Superintendent, 
Tad  J.  Oelstrom. 

(3)  To  the  Southern  Association  of 
Colleges  and  Schools:  Division  Chief  for 
Academic  Affairs,  Air  University,  Dr. 
Dorothy  Reed;  Commandant,  School  of 
Advanced  Airpower  Studies,  Colonel 
Steve  Chiabotti;  Commander, 
Community  College  of  the  Air  Force, 
Colonel  James  McBride. 

(4)  To  the  Middle  States  Association 
of  Colleges  and  Schools:  Commander, 
Air  Force  Institute  of  Technology, 
Colonel  George  Haritos. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Questions  should  be  mailed  to  HQ 
USAF/JAG.  1420  Air  Force  Pentagon, 
Washington  DC  20330-1420,  Attn:  Jane 
Love.  Ms  Love  can  be  reached  by 
telephone  at  703-614-4075,  by  fax  at 
703-614-2205,  or  by  e-mail  to 
jane.love@af.pentagon.mil. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  00-6521  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  S001-0S-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Final  Notice  of  issuance  and 
Modification  of  Nationwide  Permits 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  notice  of 
issuance  and  modification  of 
Nationwide  Permits  (NWPs)  which  was 
published  in  the  Federal  Register  on 
Thursday,  March  9,  2000  (65  FR  12818- 


12899).  On  pages  12818, 12819,  12822, 
12841,  and  12861  the  date  "June  5, 
2000"  is  to  be  replaced  with  "June  7, 
2000."  June  7,  2000,  is  the  correct 
effective  date  for  the  new  and  modified 
NWPs,  as  well  as  the  correct  expiration 
date  for  NWP  26. 

In  summary,  NWP  26  will  expire  on 
June  7,  2000.  The  new  and  modified 
NWPs,  including  the  new  and  modified 
NWP  general  conditions,  will  become 
effective  on  June  7,  2000.  States  and 
Tribes  must  make  their  Section  401 
Water  Quality  Certification  and  Coastal 
Zone  Management  Act  consistency 
determinations  by  June  7,  2000. 

In  addition,  there  were  some 
inconsistencies  concerning  the 
economic  and  workload  cost  estimates 
in  the  March  9,  2000,  Federal  Register 
notice.  The  V2  acre  alternate 
replacement  NWP  package  in  the 
Institute  for  Water  Resources  (IWR) 
report  is  similar  to  the  new  NWPs 
published  in  the  March  9.  2000,  Federal 
Register  notice.  We  have  concluded  that 
the  economic  impacts  and  costs  are 
approximately  the  same  for  both.  On 
page  12820,  we  correctly  stated  that  the 
IWR  report  indicated  that  the  V2  acre 
alternative  replacement  NWP  package 
would  result  in  direct  compliance  costs 
that  are  approximately  30%  less  than 
the  $46  million  in  direct  compliance 
costs  that  would  be  incurred  by  permit 
applicants  due  to  the  July  21, 1999, 
proposal.  Based  on  these  assumptions, 
the  alternate  replacement  NWP  package 
would  result  in  approximately  $32 
million  in  direct  compliance  costs 
incurred  by  permit  applicants.  However, 
on  page  12819  we  incorrectly  indicated 
an  increase  in  direct  costs  to  permit 
applicants  of  approximately  $20 
million;  the  correct  amount  is 
approximately  $32  million. 

Dated:  March  10,  2000. 
Approved  by: 
Charles  M.  Hess, 

Chief,  Operations  Division,  Office  of  Deputy 
Commanding  General  for  Civil  Works. 
[FR  Doc.  00-6498  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  3710-92-^ 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recommendation  2000-2] 

Configuration  Management,  Vital 
Safety  Systems 

AGENCY:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Notice,  recommendation. 

summary:  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
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recommendatioi  i  to  the  Secretary  of 
Energy  pursuan  to  42  U.S.C.  2286a{a){5) 
concerning  configuration  management, 
vital  safety  syst«  ms. 
DATES:  Commeii  ts,  data,  views,  or 
arguments  cone  jming  this 
recommendation  are  due  on  or  before 
April  17,  2000.  [ 

ADDRESSES:  Send  comments,  data,- 
views,  or  arguments  concerning  this 
recommendatioi  i  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
DC  20004-2901 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusiteri  or  Andrew  L. 
Thibadeau  at  th( ;  address  above  or 
telephone  (202)  694-7000. 

Dated:  March  1^.  2000. 
John  T.  Conway 

Chainnan. 

Reconunendatiijn  2000-2 
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structures,  systems,  and  components 
that  are  relied  upon  to  protect  the 
public,  workers,  and  the  environment 
(e.g. ,  configuration  management, 
training,  and  maintenance).  In  October 
1995,  the  Board  issued  DNFSB/TECH-6, 
Safety  Management  and  Conduct  of 
Operations  at  the  Department  of 
Energy's  Defense  Nuclear  Facilities.  The 
report  underscored  the  importance  of 
conduct  of  operations  as  the  body  of 
practice,  or  operational  formality,  that 
implements  thfe  Safety  Management 
System  for  a  defense  nuclear  facility. 
Operational  formality  includes 
"Supervision  by  highly  competent 
personnel  who  are  knowledgeable  as  to 
the  results  of  the  safety  analysis  and 
operating  limits  for  the  facility  or 
activity."  Key  aspects  of  facility  Safety 
Management  Systems  discussed  in  these 
two  reports  are  central  to  the  issues 
addressed  herein. 

In  1996,  in  response  to 
Recommendation  95-2,  Safety 
Management,  DOE  provided  the  Board  a 
plan  for  upgrading  safety  management 
of  its  defense  nuclear  facilities.  DOE 
Orders  5480.22,  Technical  Safety 
Requirements,  and  5480.23,  Nuclear 
Safety  Analysis  Reports,  established 
requirements  for  identifying  design 
features  important  to  safety  and  the 
conditions/controls  to  ensure  safe 
operation.  DOE  authorized  its 
contractors  to  grade  facilities  by  hazard 
category  and  to  tailor  the 
comprehensive  safety  assessments 
according  to  hazard  potential  and 
operational  future.  This  upgrade  effort 
has  reaffirmed  the  important  safety  role 
played  by  confinement  ventilation 
systems.  (See  enclosed  Appendix  B  of 
DNFSB/TECH-26).  hi  general,  these 
systems  have  been  designated  as 
important  to  safety,  making  them 
subject  to  more  stringent  quality 
assurance,  maintenance,  surveillance, 
and  configiu-ation  management 
programs  in  recognition  of  their  safety 
functions.  Commitments  to  such 
programs  are  typically  made  in  the 
Authorization  Agreements  that  captiu-e 
the  contractor-DOE  agreed  upon 
conditions  for  performing  the  work. 

Issuances  Concerning  Confinement 
Ventilation  Systems 

Some  of  the  Board's  analyses 
concerning  safety  systems  focused  on 
confinement  ventilation  systems  in 
particular.  In  March  1995,  the  Board 
issued  DNFSB/TECH-3,  Overview  of 
Ventilation  Systems  at  Selected  DOE 
Plutonium  Processing  and  Handling 
Facilities,  which  addressed  the  design 
of  confinement  ventilation  systems.  In 
its  June  15,  1995,  letter  forwarding  that 
report,  and  in  subsequent 


correspondence  in  July  1995,  the  Board 
requested  that  DOE  evaluate  the  design, 
construction,  operation,  and 
maintenance  of  ventilation  safety 
systems  in  terms  of  applicable  DOE  and 
industry  standards. 

In  a  letter  dated  October  30,  1997,  the 
Board  pointed  out  the  problem  of 
wetting  high  efficiency  particulate  air 
(HEP A)  filters  diuing  tests  of  fire 
sprinkler  systems,  and  the  need  for 
complex-wide  guidance  from  DOE 
concerning  the  relationship  between 
maintaining  filter  integrity  and  fire 
fighting  strategies.  HEPA  filters  are  key 
components  of  confinement  ventilation 
systems.  In  its  Jime  8,  1999,  letter 
concerning  HEPA  filters  installed  in 
confinement  ventilation  systems,  the 
Board  requested  a  report  outlining  the 
steps  DOE  plans  to  take  to  resolve  those 
issues.  In  recent  weeks,  individual 
Board  members  and  the  Board's  staff 
have  met  informally  with  DOE 
representatives  to  resolve  differences 
concerning  DOE's  proposed  response  to 
the  Board's  request. 

Current  Status  of  Ventilation  Systems 

As  a  part  of  its  continuing  oversight 
of  these  vital  safety  systems,  the  Board's 
staff  has  recently  completed  a  review  of 
the  operational  data  on  confinement 
ventilation  systems  as  reported  in  DOE's 
Operational  Reporting  and  Processing 
System  (ORPS).  The  data  reviewed 
covered  the  period  July  1998  to 
December  1999.  An  analysis  of  these 
data  is  documented  in  report  DNFSB/ 
TECH-26.  This  review  indicates  that  the 
reliability  of  these  systems,  for  reasons 
not  readily  evident,  may  not  be 
adequate,  given  the  vital  safety  function 
they  serve. 

The  operational  data  reveal 
deficiencies  in  areas  of  test  and 
surveillance,  quality  assurance 
(replacement  components), 
maintenance,  configuration 
management,  training  and  qualification, 
and  conduct  of  operations.  One  can 
reasonably  deduce  from  such 
observations  that  there  exists  no  single 
entity  assigned  responsibility  for  the 
configuration  and  operational  state  of 
these  systems  as  a  whole. 

The  Board  recognizes  that  many 
confinement  ventilation  systems  now 
require  less  air  flow  and  permit  more 
particulate  loading- than  in  original 
designs.  This  allows  for  more  extended 
useful  life  than  might  otherwise  be 
tolerable,  particularly  with  adequate 
preventive  care.  However,  the 
operational  data  suggest  that  less  than 
optimum  care  is  being  given  to  these 
systems,  considering  their  age. 
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Status  of  Safety  Systems  in  General 

Many  of  DOE's  nuclear  facilities  were 
constructed  years  ago  and  are 
approaching  end-of-life  status.  Under 
these  circumstances,  some  degradation 
of  reliability  and  operability  of  systems 
designed  to  ensure  safety  can  reasonably 
be  expected.  To  some  extent,  the  effects 
of  aging  can  be  offset  by  increased 
surveillance  and  maintenance.  A  point 
occiu-s,  however,  where  costs  for  upkeep 
justify  major  upgrades  or  replacement, 
particularly  where  mission  needs  are 
projected  well  into  the  future.  While  a 
considerable  number  of  high-hazard 
defense  nuclear  facilities  have  such 
long-term  missions  (greater  than  10 
years,  for  example),  others  undergoing 
phase-outs  and  decommissioning  do 
not.  Some  facilities  must  continue  to 
rely  on  operational  safety  systems,  such 
as  ventilation  systems,  to  serve  a  safety 
function  even  after  their  operational 
mission  has  ended  and  well  into  the 
decommissioning  process.  Long-term  or 
short-term,  however,  the  performance 
required  for  safety  must  be  ensured. 

It  has  been  a  long-standing  practice  in 
the  nuclear  business  to  designate  a 
"system  engineer"  for  each  major 
system  vital  to  successful  operation  of 
hazardous  processes.  Some  DOE 
contractors  have  done  so  on  occasions 
(e.g.,  the  Defense  Waste  Processing 
Facility  at  the  Savannah  River  Site),  but 
this  practice  is  not  as  prevalent  as  it 
should  be.  The  Board  believes  that 
having  specific  individuals  outside  the 
operational  forum,  tasked  with  the 
configiu-ation  management  (design  and 
operational  constraints)  of  systems 
designated  as  important  to  safety,  would 
go  a  long  way  to  ensuring  the 
dependable  service  such  systems  must 
provide. 

Recommendation 

Considerable  upgrading  of  programs 
for  ensuring  reliable  and  effective 
performance  of  confinement  ventilation 
systems  has  occurred  diu-ing  the  years 
1995-1999.  However,  the  frequency  and 
variety  of  off-normal  occurrences  that 
continue  to  be  reported  clearly  indicate 
that  more  attention  to  these  vital 
systems  is  needed.  Likewise,  other 
systems  serving  equally  vital  safety 
functions  might  well  benefit  from 
similar  attention.  Towards  such  an  end, 
the  Board  recommends  that  the 
Department  of  Energy: 

1.  Establish  a  team,  expert  in 
confinement  ventilation  systems,  to 
survey  the  operational  records  during 
the  past  3  years  and  the  current 
operational  condition  of  all  confinement 
ventilation  systems  now  designated  or 
that  should  be  designated  as  important 


to  safety  in  defense  nuclear  facilities 
(i.e.,  safety  class,  safety  significant, 
defense-in-depth).  In  so  doing: 

a.  Assess  the  root  cause  or  causes  for 
less  than  satisfactory  operational  history 
of  these  systems  and  recommend  an 
action  plan  to  address  the  causes.  In  so 
doing  evaluate  such  programs  as  may 
exist  to  ensure  reliable  system 
performance.  These  should  include 
surveillance,  maintenance  (including 
quality  assured  inventory  of 
replacement  parts),  configuration 
management  (system  descriptions, 
drawings  and  specifications),  and 
requisite  training  and  qualification  of 
operators. 

b.  Estimate  the  remaining  system 
lifetime  with  and  without  refurbishing 
as  a  function  of  reliability;  (e.g.,  1  year — 
95%,  10  years — 50%)  and  reconunend 
such  upgrades  or  compensating 
measures  as  may  be  appropriate  to 
ensure  reliability,  current  or  future, 
commensurate  with  the  safety  functions 
being  served. 

2.  Include  key  elements  of  the  plan  for 
addressing  the  HEPA  filters  issues 
identified  in  the  Board's  June  8,  1999, 
letter  in  any  plan  developed  in  response 
to  this  recommendation. 

3.  Amend  appropriate  directives  and 
associated  contract  requirements 
documents  (e.g.,  DOE  Order  430. lA, 
Life  Cycle  Asset  Management,  DOE 
Order  420.1,  Facility  Safety),  to  require 
for  the  confinement  ventilation  system 
and  every  other  major  system 
designated  as  important  to  safety: 

a.  The  development  and  maintenance 
of  documentation  that  captures  key 
design  features,  specifications,  and 
operational  constraints  to  facilitate 
configuration  management  throughout 
the  life  cycle. 

b.  The  designation  of  a  "system 
engineer"  during  each  facility  life 
cycle — design,  construction,  operation 
and  decommissioning  with: 

(1)  The  requisite  knowledge  of  the 
system  safety  design  basis  and  operating 
limits  from  the  safety  analysis;  and 

(2)  The  lead  responsibility  for  the 
configuration  management  of  the 
design. 

c.  The  education  and  training  of 
successor  "system  engineers"  as  may  be 
required  because  of  contractor 
organizational  changes,  facility  life 
cycle  change,  or  other  causes  for 
reassignments. 

4.  Task  the  Federal  Technical 
Capability  Panel  established  in  response 
to  Board  Recommendation  93-3  to: 

a.  Survey  the  availability  and 
sufficiency  of  personnel  in  DOE  with 
expertise  in  these  vital  safety  systems. 

b.  Recommend  to  DOE  senior 
management  such  actions  as  may  be 


appropriate  to  augment,  redeploy  or 
otherwise  bring  such  expertise  more 
effectively  to  bear  in  the  life-cycle- 
management  of  vital  safety  systems. 

c.  Add  to  DOE's  technical  staff 
qualification  program  the  requisites  for 
qualifying  as  subject  matter  experts  for 
these  vital  systems. 

d.  Develop  descriptions  of  functions 
and  responsibilities  for  inclusion  in  the 
Function  and  Responsibilities 
Authorities  Manual  for  individuals 
serving  as  subject  matter  experts  on  vital 
safety  systems. 

5.  Make  the  scrutiny  of  the  status  of 
all  systems  serving  to  protect  the  public, 
workers  and  the  environment  a 
regularized  part  of  the  assessments 
performed  as  required  by  DOE  P  450.5, 
Line  Environment,  Safety  and  Health 
Oversight.  Include  in  such  review  the 
programs,  such  as  quality  assurance, 
maintenance,  configuration 
management  and  conduct  of  operations, 
that  contribute  much  to  ensuring  these 
systems  will  operate  as  intended. 

lohn  T.  Conway. 

Chairman. 

Appendix — Transmittal  Letter  to  the 
Secretary  of  Energy,  Defense  Nuclear 
Facilities  Safety  Board 

March  8,  2000 
The  Honorable  Bill  Richardson 
Secretary  of  Energy 
1000  Independence  Avenue,  SW 
Washington.  DC  20585-1000 

Dear  Secretary  Richardson:  Designs  of  the 
Department  of  Energy's  (DOE's)  high  hazard 
defense  nuclear  facilities  typically  include 
systems  whose  reliable  operation  is  vital  to 
the  protection  of  the  public,  workers  and  the 
environment.  Operations  are  constrained  by 
technical  safety  requirements  and  operational 
limits  established  by  analyzing  the  hazards  of 
the  operations  and  the  capability  of  design 
features  to  prevent  or  mitigate  consequences 
of  potential  mishaps  or  operational 
disruptions  caused  by  either  man  or  natural 
phenomena.  The  availability  and  operability 
of  such  systems  and  the  conditions 
specifying  operational  limits  are  included  in 
the  written  agreements  established  by  DOE 
with  its  contractors  as  conditions  for 
authorizing  performance  of  work. 

Ventilation  systems  installed  in  many 
defense  nuclear  facilities  are  among  those 
that  provide  vital  safety  functions.  Such 
systems  contribute  much  to  the  safe 
environment  for  workers  and  serve  a  vital 
confinement  function  should  work  process 
upsets  and  mishaps  result  in  airborne 
releases  of  hazardous  materials. 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  has  advised  DOE  in  various 
ways  during  the  past  several  years  of  the 
need  to  increase  attention  to  ventilation 
systems  and  of  the  steps  we  t>elieve  would 
lead  to  more  certain  performance  of  their 
important  safety  functions.  Although  DOE 
has  responded  to  some  extent,  the  upgrade 
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Sincerely 
John  T.  Conway, 
Chairman. 


{lublish  this 
the  Federal  Register. 


1 1 


(FR  Doc.  00-6571 
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Mled  3-15-00:  8:45  am] 


DEPARTMENT  ^F  ENERGY 

Environmental  flanagement  Advisory 
Board;  Meeting 

AGENCY:  Departiient  of  Energy. 
ACTION:  Notice  o '  open  meeting. 


SUMMARY:  This  r  otice  announces  a 
meeting  of  the  E  ivironmental 
Management  Addsory  Board.  The 
Federal  Advisory  Committee  Act  (Pub. 
Law  No.  92-4631  86  Stat.  770)  requires 
that  public  notiqe  of  these  meetings  be 
announced  in  thje  Federal  Register. 
DATES:  Thursda] ,  April  13,  2000  and 
Friday,  April  14  2000. 
ADDRESSES:  U.S.  Depeutment  of  Energy, 
Forrestal  Building,  1000  Independence 
Avenue  SW,  (Room  lE-245), 
Washington,  DC  20585. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo,  Executive  Director  of 
the  Environmental  Management 
Advisory  Board,  (EM-10),  1000 
Independence  Avenue  SW,  (Room  5B- 
161),  Washington,  DC  20585.  The 
telephone  number  is  202-586-4400. 
The  Internet  address  is 
james.melillo@em.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  provide  the 
Assistant  Secretary  for  Environmental 
Management  (EM)  with  advice  and 
recommendations  on  issues  confronting 
the  Environmental  Management 
Program  from  the  perspective  of  affected 
groups,  as  well  as  state,  local,  and  tribal 
governments.  The  Board  will  contribute 
to  the  effective  operation  of  the 
Environmental  Management  Program  by 
providing  individual  citizens  and 
representatives  of  interested  groups  an 
opportunity  to  present  their  views  on 
issues  facing  the  Office  of 
Environmental  Management  and  by 
helping  to  secure  consensus 
recommendations  on  those  issues. 

Tentative  Agenda 

Thursday,  April  13,  2000 

Public  Meeting  Opens  (1:00  P.M.) 
— Approve  Minutes  of  September  22-23, 
1999  Meeting 
Opening  Remarks 
Budget  Update 

Worker  Health  &  Safety  Committee  Report 
— Integrated  Safety  Management 

Implementation* 
— Environment,  Safety  and  Health  in 
Technology  Development* 
Contracting  and  Management  Committee 
Report 
— Shared  Savings* 
— Project  Management* 
Long-Term  Stewardship  Committee  Report 
— Institutional  Controls* 
— Next  Steps  for  Stewardship 
Technology  Development  &  Transfer 

Committee  Report 
— Environmental  Management  Science  & 
Technology  Performance  Measures* 
Science  Committee  Report 
Integration  and  Transportation  Committee 

Report 
Public  Comment  Period  and  Adjournment 
(5:15  P.M.) 

Friday,  April  14,  2000 

Opening  Remarks  (8:30  A.M.) 
Board  Discussion 
Public  Comment  Period 
Board  Business 

— Votes  on  EMAB  Findings  &  Resolutions 

— New  Business 

— Set  Date  for  Next  Board  Meeting  (October 
2000) 
Public  Comment  Period 
Meeting  Adjourns  (12:00  P.M.) 
*The  Board  anticipates  recommendations  to 
be  presented  on  this  topic. 

Public  Participation:  This  meeting  is 
open  to  the  public.  If  you  would  like  to 


file  a  written  statement  with  the  Board, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  an 
oral  statement  regarding  any  of  the 
items  on  the  agenda,  please  contact  Mr. 
Melillo  at  the  address  or  telephone 
number  listed  above,  or  call  the 
Environmental  Management  Advisory 
Board  office  at  202-586-4400,  and  we 
will  reserve  time  for  you  on  the  agenda. 
You  may  also  register  to  speak  at  the 
meeting  on  April  13-14,  2000,  or  ask  to 
speak  during  the  public  comment 
period.  Those  who  call  in  and  or  register 
in  advance  will  be  given  the 
opportunity  to  speak  first.  Others  will 
be  accommodated  as  time  permits.  The 
Board  Chairs  will  conduct  the  meeting 
in  an  orderly  manner. 

Transcript  and  Minutes:  We  will 
make  the  minutes  of  the  meeting 
available  for  public  review  and  copying 
by  approximately  May  13,  2000.  The 
minutes  and  transcript  of  the  meeting 
will  be  available  for  viewing  on  the 
Internet  at  http://www.em.doe.gov/ 
emab/products.html  and  at  the  Freedom 
of  Information  Public  Reading  Room 
(lE-190)  in  the  Forrestal  Building,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  The  Room  is 
open  Monday  through  Friday  from  9:00 
a.m.-4:00  p.m.  except  on  Federal 
holidays. 

Issued  in  Washington,  D.C.  on  March  10, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  00-6503  Filed  3-15-00;  8:45  am) 

HLUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Industry  Advisory  Board 
(lAB)  to  the  International  Energy 
Agency  (lEA)  will  meet  on  March  23, 
2000,  at  the  headquarters  of  the  lEA  in 
Paris,  France  in  coimection  with  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ). 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Assistant  General 
Counsel  for  International  and  National 
Security  Programs,  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  202-586- 
6738. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  252{c)(l){A)(i) 
of  the  Energy  Policy  and  Conservation 
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Act  (42  U.S.C.  6272{c){l){A)(i))  (EPCA). 
the  following  notice  of  meeting  is 
provided: 

A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  at  the 
headquarters  of  the  lEA,  9,  rue  de  la 
Federation,  Paris,  France,  on  March  23, 
2000,  beginning  at  approximately  8:45 
a.m.  The  purpose  of  this  notice  is  to 
permit  attendance  by  representatives  of 
U.S.  company  members  of  the  LAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ),  which  is 
scheduled  to  be  held  at  the  lEA  on 
March  23,  including  a  preparatory 
encounter  among  company 
representatives  from  approximately  8:45 
a..m.  to  9  am. 

The  Agenda  for  the  preparatory 
encounter  among  company 
representatives  is  to  elicit  views 
regarding  items  on  the  SEQ's  Agenda. 
The  Agenda  for  the  SEQ  meeting  is 
under  the  control  of  the  SEQ.  It  is 
expected  that  the  SEQ  will  adopt  the 
following  Agenda: 

1.  Adoption  of  the  Agenda 

2.  Approval  of  the  Summary  Record  of  the 

97th  Meeting 

3.  SEQ  Work  Program 

—The  Year  2000  Work  Program  of  the  SEQ 
—The  Year  2001  Work  Program  of  the  SEQ 

4.  Special  Session  on  Tanker  Market 

Developments  and  Oil  Security  Issues 

5.  Policy  and  Legislative  Developments  in 

Member  Countries 
— Recent  Developments  in  the  EPCA 
— Developments  in  other  lEA  Countries 

6.  Follow-up  to  the  Seminar  on  Oil  Stock 

Strategy  and  the  Disruption  Simulation 
Exercise 

7.  Emergency  Response  Reviews 
— Review  of  Poland 

— Publication:  The  Emergency  Response 
Potential  of  lEA  Countries  in  2000 

— Draft  Report  to  the  Governing  Board  on 
the  Completed  Emergency  Response 
Review  Cycle 

— Schedule  of  Reviews 

8.  Report  on  lEA'S  Y2K  Response  Activities 

9.  Current  lAB  Activities 

10.  Report  to  the  SEQ  by  the  Working  Group 

on  Petroleum  Coke 

1 1 .  Emergency  Reserve  Issues 

— Emergency  Reserve  and  Net  Import 

Situation  of  lEA  Countries  on  October  1 , 

1999 
— Emergency  Reserve  and  Net  Import 

Situation  of  lEA  Countries  on  January  1 , 

2000 
— Draft  Report  to  the  Governing  Board 
— Emergency  Reserve  Situation  of  lEA 

Candidate  Countries 
— Unavailable  Stocks 

12.  Emergency  Data  System  and  Related 

Questions 
—Monthly  Oil  Statistics  October  1999 
—Monthly  Oil  Statistics  November  1999 
—Monthly  Oil  Statistics  December  1999 
— Base  Period  Final  Consumption  Q498/ 

Q399 


— Base  Period  Final  Consumption  Q199/ 

Q499 
— Quarterly  Oil  Forecast — Current  Quarter 

Q12000 

13.  Emergency  Reference  Guide 

— Update  of  Emergency  Contact  Points  List 

14.  Other  Business 

— lEA/ASCOPE  Seminar  on  Oil  Security 

Issues 
— Dates  of  September  and  November 

Meetings 
— Website  version  of  Emergency  Response 

Guide 

As  provided  in  section  252(c)(l){A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)),  this 
meeting  is  open  only  to  representatives 
of  members  of  the  LAB  and  their 
counsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  Congress,  the  lEA,  and 
the  Eiu-opean  Commission,  and  invitees 
of  the  LAB,  the  SEQ,  or  the  lEA. 

Issued  in  Washington,  D.C.,  March  10, 
2000. 

Mary  Anne  Sullivan, 
General  Counsel. 

(FR  Doc.  00-6636  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  64S(>-01-I> 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  00-1 0-NG] 

Office  of  Fossil  Energy;  RDO  Foods 
Co.;  Order  Granting  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  issued  an  Order 
granting  RDO  Foods  Co.  (RDO) 
authorization  to  import  up  to  1,423  Mcf 
of  natural  gas  per  day  from  Canada  and 
gas  required  for  pipeline  transportation 
from  April  1,  2000,  through  October  31, 
2008.  EDO  is  the  owner  and  operator  of 
a  food  processing  plant  in  North  Dakota. 
The  natural  gas  will  be  imported  near 
Noyes,  Minnesota,  under  a  supply 
arrangement  between  RDO  and  ProGas 
Limited. 

The  Order  may  be  found  on  the  FE 
web  site  at  http://Mrww.fe.doe.gov,  or  on 
our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities  Docket  Room,  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0334.  (202)  586-9478.  The  Docket  Room 


is  open  between  the  hours  of  8:00  am 
and  4:30  pm,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C..  March  9,  2000. 

lohn  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 

(FR  Doc.  00-6506  Filed  3-15-00;  8:45  am] 

BOUNG  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Regarding  Bonneville  Power 
Administration's  Subscription  Power 
Sales  to  Customers  and  Customer's 
Sales  of  Firm  Resources 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  final  policy. 

SUMMARY:  BPA  is  publishing  a  final 
policy  regarding  the  amount  of  Federal 
power  a  customer  may  purchase  under 
a  BPA  subscription  power  sales  contract 
under  sections  5(b)  and  9(c)  of  the 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  (the  Northwest  Power 
Act),  P.L.  96-501,  and  section  3(d)  of 
the  Act  of  August  31.  1964,  (the 
Northwest  Preference  Act),  P.L.  88-552. 
This  final  policy  modifies  BPAs  1994 
Non-Federal  Participation  Capacity 
Ownership  Contracts  and  Section  9(c) 
Policy.  See  Section  IV.B,  Modifications 
to  1994  Non-Federal  Participation 
Capacity  Ownership  Contracts  and 
Section  9(c)  Policy. 

EFFECTIVE  DATE:  This  policy  is  effective 
upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Hansen,  Public  Involvement 
and  Information  Specialist,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon  97208-3621, 
telephone  (503)  230-^328  or  1-800- 
622-4519. 

Information  can  also  be  obtained  from 
your  BPA  Account  Executive  or  from: 

•  Mr.  Allen  Burns,  Vice  President, 
Requirements  Marketing,  905  N.E. 
11th,  P.O.  Box  3621.  Portland.  OR 
97208,  telephone  (503)  230-7640 

•  Mr.  Rick  Itami,  Manager,  Eastern 
Power  Business  Area,  707  W.  Main 
Street,  Suite  500,  Spokane,  WA 
99201,  telephone  (509)  358-7410 

•  Mr.  John  Elizalde,  Manager.  Western 
Power  Business  Area,  905  N.E.  11th, 
P.O.  Box  3621,  Portland.  OR  97232. 
telephone  (503)  230-5371 

•  Mr.  Steve  Oliver,  Vice  President,  Bulk 
Marketing  and  Transmission  Services, 


14260 


Federal  Register /Vol.  65,  No.  52 /Thursday,  March  16,  2000 /Notices 


905  N.E.  iith, 
Portland,  OR 
230-3295 


P.O.  Box  3621. 
97208.  telephone  (503) 


SUPPLEMENTARY  INFORMATION:  On 

December  21. 1  198,  BPA  published  its 
Power  Subscrip  tion  Strategy  and 
accompanying  1  Record  of  Decision  for 
selling  Federal ;  )ower  under  new 
contracts  with  i  s  publicly  and 
cooperatively  o'  vned  utility,  investor- 
owned  utility  cU  id  direct  service 
industrial  customers.  The  Power 
Subscription  St  ategy  stated  overall 
policies  for  dete  rmining  the  amount  of 
Federal  power  t  d  be  offered  to  Pacific 
Northwest  publ  c  utility  and  investor- 
owned  utility  CTistomers  under  section 
5(b)(1)  of  the  N(  rthwest  Power  Act. 

On  May  6,  19fe9.  BPA  published  a 
Federal  Register  Notice  (64  FR  24376) 
with  a  draft  proi)osed  policy  for 
determining  the  net  requirements  of 
publicly  and  co(  )peratively  owned 
utility  and  invei  tor-owned  utility 
customers.  BPA  sought  public  comment 
on  its  proposed  polices  for  determining 
utility  customer  net  requirements  under 
section  5(b)(1)  of  the  Northwest  Power 
Act.  Adoption  c  f  a  final  policy  is 
important  to  a  s  iccessful 
implementation  of  BPA's  post-2001 
power  sales  con  tracts  under  BPA's 
Power  Subscrip  ion  Strategy. 

On  October  2f ,  1999,  BPA  published 
a  Federal  Register  Notice  (64  FR  58099) 
with  a  revised  draft  policy  proposal 
based  upon  com  ments  received  on  the 
earlier  proposal  and  requested 
additional  comi  lent  on  this  revised 
draft  policy.  Aft  jr  having  reviewed  and 
considered  the  <  dditional  comment,  the 
Administrator  has  decided  to  adopt  this 
final  policy.  Review  and  analysis  of 
public  commen*  will  be  published  in 
the  Administrat  )r's  Record  of  Decision 
(ROD)  that  is  related  to  this  final  policy. 
This  ROD  is  exp  ected  to  be  available  in 
March. 

This  final  pol  cy  provides  guidance 
on  implementat  on  of  the  Power 
Subscription  Sb  ategy  under  applicable 
statiiteSiand  des  :ribes  how  certain 
factual  aetermir  ations  will  be  made 
regarding  the  an  lount  of  Federal  power 
publicly  and  co(  >peratively  owned 
utilities,  or  inve  stor-owned  utilities  may 
purchase  fi-om  E  PA  imder  section 
5(b)(1)  of  the  Nc  rthwest  Power  Act. 
BPA's  determini  ition  of  this  amount,  as 
described  in  thi;  i  policy,  is  affected  by 
a  customer's  exjiort  of  hydroelectric 
resources  and  m  m-hydroelectric 
resources  out  of  the  Pacific  Northwest  in 
accordance  witi  section  9(c)  of  the 
Northwest  Pow«  r  and  section  3(d)  of  the 
Northwest  Prefe  rence  Act.  BPA  will 
review  a  custom  er's  export  of  power  or 
output  from  res(  lurces  under  BPA's 


Section  9(c)  PoUcy  as  set  forth  in 
Section  IV.B. 

Environmental  Compliance:  This  final 
policy  is  consistent  with  BPA's  Business 
Plan  Final  Environmental  Impact 
Statement  (DOE/EIS-0183,  June  1995), 
the  Business  Plan  Record  of  Decision 
(ROD),  signed  August  15, 1995,  and  the 
subsequent  tiered  Power  Subscription 
Strategy  ROD,  signed  December  21, 
1998. 

I.  Relevant  Statutory  Provisions 

The  Northwest  Power  Act  provisions 
are: 

5(b)(1)    Whenever  requested,  the 
Administrator  shall  offer  to  sell  to  each 
requesting  public  body  and  cooperative 
entitled  to  preference  and  priority  under  the 
Bonneville  Project  Act  of  1937  (16  U.S.C.  832 
et  seq.]  and  to  each  requesting  investor- 
owned  utility  electric  power  to  meet  the  firm 
power  load  of  such  public  body,  cooperative 
or  investor-owned  utility  in  the  region  to  the 
extent  that  such  firm  power  load  exceeds — 

(A).  The  capability  of  such  entity's  firm 
peaking  and  energy  resources  used  in  the 
year  prior  to  December  5, 1980,  to  serve  its 
firm  load  in  the  region,  and 

(B)  Such  other  resources  as  such  entity 
determines,  pursuant  to  contracts  under  this 
chapter,  will  be  used  to  serve  its  firm  load 
in  the  region. 

5(b)(1)    In  determining  the  resources 
which  are  used  to  serve  a  firm  load,  for 
purposes  of  subparagraphs  (A)  and  (B),  any 
resources  used  to  serve  a  firm  load  under 
such  subparagraphs  shall  be  treated  as 
continuing  to  be  so  used,  unless  such  use  is 
discontinued  with  the  consent  of  the 
Administrator,  or  unless  such  use  is 
discontinued  because  of  obsolescence, 
retirement,  loss  of  resource,  or  loss  of 
contract  rights.  16  U.S.C.  839c(b)(l) 

9(c)  Any  contract  of  the  Administrator  for 
the  sale  or  exchange  of  electric  power  for  use 
outside  the  Pacific  Northwest  shall  be  subject 
to  limitations  and  conditions  corresponding 
to  those  provided  in  sections  2  and  3  of  the 
Act  of  August  23,  1964  (16  U.S.C  837a  and 
837b)  for  any  contract  for  the  sale,  delivery, 
or  exchange  of  hydroelectric  energy  or 
peaking  capacity  generated  within  the  Pacific 
Northwest  for  use  outside  the  Pacific 
Northwest.  In  applying  such  sections  for  the 
purposes  of  this  subsection,  the  term 
"surplus  energy"  shall  mean  electric  energy 
for  which  there  is  no  market  in  the  Pacific 
Northwest  at  any  rate  established  for  the 
disposition  of  such  energy,  and  the  term 
"surplus  peaking  capacity"  shall  mean 
electric  peaking  capacity  for  which  there  is 
no  demand  in  the  Pacific  Northwest  at  the 
rate  established  for  the  disposition  of  such 
capacity.  The  authority  granted,  and  duties 
imposed  upon,  the  Secretary  by  sections  5 
and  7  of  such  Act  (16  U.S.C.  837d  and  837f) 
(16  U.S.C.  837d  and  837fl  shall  also  apply  to 
the  Administrator  in  connection  with 
resources  acquired  by  the  Administrator 
pursuant  to  this  chapter.  The  Administrator 
shall,  in  making  any  determination,  under 
any  contract  executed  pursuant  to  section 
839c  of  this  title,  of  the  electric  power 


requirements  of  any  Pacific  Northwest 
customer,  which  is  a  non-Federal  entity 
having  its  own  generation,  exclude,  in 
addition  to  hydroelectric  generated  energy 
excluded  from  such  requirements  pursuant  to 
section  3(d)  of  such  Act  (16  U.S.C.  837b(d)), 
any  amount  of  energy  included  in  the 
resources  of  such  customer  for  service  to  firm 
loads  in  the  region  if(l)  such  amount  was 
disposed  of  by  such  customer  outside  the 
region,  and  (2)  as  a  result  of  such  disposition, 
the  firm  energy  requirements  of  such 
customer  other  customers  of  the 
Administrator  are  increased.  Such  amount  of 
energy  shall  not  be  excluded,  if  the 
Administrator  determines  that  through 
reasonable  measures  such  amount  of  energy 
could  not  be  conserved  or  otherwise  retained 
for  service  to  regional  loads.  The 
Administrator  may  sell  as  replacement  for 
any  amount  of  energy  so  excluded  only 
energy  that  would  otherwise  be  surplus.  16 
U.S.C.  839f(c)  (emphasis  supplied). 

The  Northwest  Preference  Act 
provision  is: 

3(d)    The  Secretary,  in  making  any 
determination  of  the  energy  requirements  of 
any  Pacific  Northwest  customer  which  is  a 
non-Federal  utility  having  hydroelectric 
generating  facilities,  shall  exclude  any 
amounts  of  hydroelectric  energy  generated  in 
the  Pacific  Northwest  and  disposed  of 
outside  the  Pacific  Northwest  by  the  utility 
which,  through  reasonable  measures,  could 
have  been  conserved  or  otherwise  kept 
available  for  the  utility's  own  needs  in  the 
Pacific  Northwest.  The  Secretary  may  sell  the 
utility  as  a  replacement  therefor  only  what 
would  otherwise  be  surplus  energy.  16  U.S.C. 
837b(d). 

n.  Scope  of  the  Policy 

The  Policy  on  Determining  Net 
Requirements  as  described  in  section  HI 
addresses  the  amount  of  Federal  power 
that  BPA  is  obligated  to  offer  to 
customers  requesting  contracts  to  serve 
firm  power  loads  imder  section  5(b)(1) 
of  the  Northwest  Power  Act.  Purchasers 
eligible  to  request  a  contract  under 
section  5(b)(1)  include  public  body, 
cooperative,  or  investor-owned  utilities 
in  the  region.^  BPA  has  a  corresponding 
statutory  duty  when  determining  the  net 
requirements  of  a  requesting  piuchaser 
to  apply  the  provisions  of  section  9(c)  of 
the  Northwest  Power  Act  and  section 
3(d)  of  the  Regional  Preference  Act. 
BPA's  modification  to  its  1994  Non- 
Federal  Participation  Section  9(c)  Policy 
(1994  NFP  Policy)  is  contained  in 
section  IV.  Such  provisions  direct  the 
Administrator  to  determine  whether  an 
export  or  proposed  export  of  a 


*  The  policy  also  addresses  any  sales  of  Federal 
power  BPA  makes  under  section  5(b)  in  settlement 
of  a  customer's  right  to  service  under  the  residential 
exchange  program  created  under  section  S(c)  of  the 
Northwest  Power  Act.  While  recognizing  that  this 
is  a  settlement,  it  does  not  affect  the  application  of, 
or  change,  the  policy  regarding  the  net  requirements 
of  any  customer. 
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requesting  purchaser's  non- 
hydroelectric  or  hydroelectric 
resource(s)  would  result  in  an  increase 
in  the  firm  energy  requirements  of  any 
of  BPA's  customers.  Findings  by  BPA 
that  the  export  of  such  resources  are 
likely  to  increase  BPA's  firm 
obligations,  and  that  the  resource  could 
have  been  conserved,  or  otherwise 
retained  to  serve  regional  loads,  will 
result  in  a  reduction  (decrement)  ^  of  the 
amount  of  Federal  power  and  energy 
available  for  purchase  under  section 
5(b)(1)  equal  to  the  amount  of  power 
and  energy,  and  for  the  duration,  of  the 
export.  Determinations  under  the  policy 
will  be  made  by  BPA  based  on 
demonstrations  made  by  the  customer 
and  other  available  information. 

m.  Policy  on  Determining  Net 
Requirements 

A.  Determination  of  the  Amount  of 
Federal  Power  for  Sale  Under  Section 
5(b)(1) 

1 .  BPA  will  determine  the  amount  of 
Federal  power  for  sale  under  section 
5(b)(1)  in  the  manner  described  below. 
In  making  this  determination  BPA  will 
reduce  the  amount  of  Federal  power  a 
customer  may  purchase  in  accordance 
with  section  9(c)  of  the  Northwest 
Power  Act  and  section  3(d)  of  the 
Northwest  Preference  Act. 

(a)  BPA  will  offer  em  amount  of 
Federal  power  for  sale  to  a  customer 
under  section  5(b)(1)  based  upon  such 
customer's  actual  retail  firm  power 
loads  in  the  region.  To  establish  the 
customer's  actual  retail  firm  power 
loads  in  the  region,  BPA  shall  use  either 
the  actual  measured  load  of  the 
customer,  or  the  customer's  own  actual 
load  forecast.  However,  if  BPA  finds  the 
customer's  forecast  uiu"easonable,  or  the 
customer  has  not  produced  such  a 
forecast.  BPA  will  substitute  its  own 
forecast.  (Any  actual  or  forecast  loads  of 
the  customer  shall  exclude  any 
wholesale  loads  served  by  the  customer. 
Wholesale  loads  means  power  sales 
made  by  the  customer  using  its  own 
resources  to  serve  its  own  wholesale 
customers  who  are  purchasing  to  resell 
the  power  at  wholesale  or  retail.) 

(b)  For  purposes  of  determining  the 
amount  of  Federal  power  BPA  will  offer 
to  existing  customers  in  the  post-2001 
period,  BPA  will  require  an  existing 
customer  to  continue  to  use  all 
generating  and  contractual  resources 
included  in  the  Firm  Resource  Exhibit 


(FRE)  of  such  customer's  current  1981 
or  1996  power  sales  contracts  for  the 
1998-1999  operating  year.^  BPA  will 
not,  however,  require  customers  to 
continue  the  use  of  resources-  identified 
in  their  1998-99  FREs  imder  any  one  of 
the  following  conditions:  (1)  The 
customer's  contractual  resource(s) 
expires  prior  to  October  1,  2001;  (2)  the 
customer's  generating  resource(s)  is 
determined  by  BPA  to  be  lost  due  to 
obsolescence,  retirement,  or  loss  of 
resource  in  accordance  with  section 
III.B.l  (loss  of  generating  resources);  or 
(3)  the  customer's  contractual 
resource(s)  is  determined  to  be  lost  in 
accordance  with  section  III.B.2  (loss  of 
contractual  resources).  In  addition, 
customers  who  were  given  express 
written  consent  by  the  Administrator  to 
permanently  remove  a  resource  fi*om 
use  in  serving  regional  firm  power  loads 
are  not  required  to  return  such  resources 
to  use. 

(c)  BPA  will  require  that  all  Federal 
surplus  firm  power  contracts  or  excess 
Federal  power  contracts  with  terms 
which  specify  that  such  power  be  used 
to  serve  the  customer's  retail  firm  power 
load  in  the  region  be  so  applied. 

(d)  Under  a  section  5(b)(1)  contract 
customers  may  elect  to  dedicate  other 
generating  resources  or  contractual 
resources,  in  addition  to  generating 
resources  or  contractual  resources 
customers  must  use  to  serve  load  under 
section  III.A.l.(b),  to  serve  their 
consumer  load.  Customers  can  also 
agree  to  contractually  commit  power 
purchases  from  the  market  (market 
purchases)  to  serve  any  remaining 
amounts  of  their  retail  firm  power  load 
in  the  region  which  is  not  served  by  (1) 
generating  resources  or  contractual 
resources  that  a  customer  must  use  to 
serve  load  under  section  ni.A.l.(b);  and 
(2)  additional  generating  resources  or 
contractual  resources  that  a  customer 
elects  to  use  imder  this  section. 
Application  of  additional  generating 
resources,  contractual  resources,  or 
market  purchases  by  a  customer  under 
a  section  5(b)(1)  contract  shall  be  as 
follows: 

(i)  All  additional  generating  resources 
or  contractual  reso'irces  shall  be  used 
for  their  remaining  useful  life  except  for 
(1)  the  customer's  generating  or 
contractual  resources  added  pursuant  to 
section  III.C  (renewable  resources),  (2) 
the  customer's  generating  resources 


2  The  1994  Section  9(c)  Policy  BPA  published 
uses  the  term  "decrement"  to  mean  a  decrease  or 
reduction  in  BPA's  obligations  to  sell  power  to  a 
customer  under  its  section  5  power  sales  contract 
with  BPA.  When  used  in  this  Policy  and 
modiFication  of  that  Policy  the  terms  "decrement,' 
"reduce"  or  "reduction"  have  the  same  meaning. 


'  BPA's  requirement  that  the  customer  continue 
using  the  customer's  resources  listed  in  its  FRE  for 
the  1998-1999  operating  year  is  based  upon  a 
decision  made  in  BPA's  Power  Subscription 
Strategy.  The  decision  was  to  establish  a  baseline 
for  determining  the  customer's  resources  expected 
to  continue  serving  regional  firm  power  loads  in  the 
post-2000  period. 


determined  by  BPA  to  be  lost  during  the 
term  of  the  contract  due  to 
obsolescence,  retirement,  or  loss  of 
resource  in  accordance  with  section 
III.B.l  (loss  of  generating  resources),  (3) 
the  customer's  contractual  resources 
determined  by  BPA  to  be  lost  during  the 
term  of  the  contract  in  accordance  with 
section  in.B.2  (loss  of  contractual 
resources),  or  (4)  the  customer's 
generating  or  contractual  resources 
where  BPA  has  provided  express 
written  consent  to  permanently  remove 
the  resource.  The  remaining  useful  life 
of  new  contractual  resources  shall  not 
be  less  than  the  term  of  the  customer's 
section  5(b)(1)  contract. 

(ii)  Market  purchases  used  to  serve 
retail  firm  power  load  in  the  region  shall 
be  used  for  the  entire  5  year  rate  period 
for  which  BPA  establishes  rates  of 
general  application,  except  as  provided 
in  section  III.D.2. 

(iii)  Consistent  with  the  customer's 
section  5(b)(1)  contract  and  the 
customer's  product  selection,  a 
customer  who  elects  to  use  market 
purchases  to  serve  load  that  does  not 
match  the  customer's  existing  resources 
and  delivery  of  Federal  power  from  time 
to  time  shall  make  such  market 
purchases  to  serve  that  portion  of  load 
that  does  not  match  such  customer's 
existing  resources  and  delivery  of 
Federal  power  under  all  such 
circumstances. 

(e)  BPA  will  apply  the  Declaration 
Parameters  included  in  the  Power 
Products  Catalog  to  establish  the 
amount  of  power  available  from  the 
customer's  generating  and  contractual 
resources  under  the  Subscription 
contract.  Because  the  Declaration 
Parameters  are  subject  to  revision,  BPA 
will  use  the  Declaration  Parameters  in 
effect  at  the  time  of  BPA's  contract  offer 
to  determine  the  amount  of  Federal 
power  offered.  The  customer  may 
declare  a  reduction  in  the  amount  of 
power  that  would  otherwise  be  available 
from  its  own  generating  and  contractual 
resources  by  the  amount  of  power  the 
customer  uses  from  such  resources  to 
serve  its  wholesale  loads,  defined  above, 
which  were  served  prior  to  December  5, 
1980,  and  which  continue  to  be  served 
by  such  resources. 

2.  In  addition  to  subsections  III.A.l.(a) 
through  (e),  BPA  shall  reduce  the 
amount  of  Federal  power  offered  to  a 
customer  under  section  5(b)(1)  when 
such  reductions  are  consistent  with  the 
application  of  BPA's  Section  9(c)  Policy 
as  modified,  and  resultant  findings 
made  imder  section  9(c)  of  the 
Northwest  Power  Act  and  section  3(d)  of 
the  Northwest  Preference  Act. 
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B.  Statutory 

Customer's 

Resource 


Discbntinuance  for  a 
Gene,  vting  and  Contractual 


1.  A  customer'!!  non-Federal 
generating  resoiu  ce  is  considered  no 
longer  used  to  sei  ve  regional  retail  firm 
power  load  unde-  a  section  5(b)(1) 
contract  if  the  res  oiut;e's  use  is 
permanently  disc  ontinued  due  to 
obsolescence,  ret  rement,  or  loss. 

(a)  Obsolescence  is  a  permanent 
discontinuance  o "  a  generating  resource 
resulting  from  th( )  inability  to  continue 
to  operate  such  n  source  at  the  end  of 
its  useful  life  due  to  lack  of  available 
replacement  part  i,  deterioration  of  the 
physical  facility,  sr  lack  of  sources  of 
fuel  supply. 

(b)  Retirement  s  a  permanent 
discontinuance  o "  a  generating  resource 
for  which  the  cus  tomer  can  demonstrate 
that  the  cost  of  re  slacements, 
improvements,  oi  additions  necessary  to 
continue  to  opera  le  the  resource, 
combined  with  tl  e  resoiut:e's  variable 
operating  costs,  exceed  the  reasonable 
economic  return  )ver  the  remaining  life 
of  the  resource.  T  le  customer  wiU 
demonstrate  the  r  easonable  economic 
return  of  the  reso  u"ce  by  comparing  the 
costs  to  the  custo  ner  of  replacing  the 
resource  with  ma  rket  purchases  plus  the 
cost  to  permanen  ly  shut  down  the 
resource  to  the  cc  st  of  continuing  to 
operate  the  resou  ce. 

(c)  Loss  of  a  res  aurce  is  a  permanent 
discontinuance  a  lused  by  factors 
beyond  the  reasoi  lable  control  of  the 
customer  and  wh  ch  the  best  efforts  of 
the  customer  are  inable  to  remedy. 
Such  factors  include,  but  are  not  limited 
to,  complete  desti  uction  of  the  resource, 
complete  loss  of  t  tie  Federal  or  State 
license  to  own  or  operate  the  resource, 
or  complete  and/i)r  partial  reduction  of 
the  capability  of  <  resource  to  the  extent 
of  the  loss  resulti:  ig  from  requested 
operations  or  ord  (rs  of  a  cognizant  State 
or  Federal  agency  directly  or  indirectly 
affecting  the  oper  ition  of  the  resource 
and  changing  its  >lanned  capability. 

2.  A  customer's  contractual  resource 
is  considered  no  onger  used  to  serve 
regional  firm  pov>  er  load  if  the  customer 
experiences  a  per  nanent  loss  of  contract 
rights.  Loss  of  contract  rights  must 
result  from  expin  tion  of  the  term  of  the 
contract,  after  an]  extensions  of  the 
contract  unilatera  lly  available  to  the 
customer,  or  from  factors  beyond  the 
reasonable  contrc  1  of  the  customer  and 
which  the  best  efiort  of  the  customer  are 
unable  to  remedy  The  Administrator 
may  grant  conseni  to  a  customer's 
permanent  discontinuance  of  a  contract 
resource  upon  ex  >iration  of  such 
contract  notwiths  :anding  a  customer's 
right  to  renew  or  sxtend  such  contract 


if  the  customer  demonstrates  that 
substantial  and  material  changes  in  the 
terms  of  a  successor  contract,  such  as 
price,  will  deny  the  basic  benefit  of  the 
bargain  to  the  customer  which 
effectively  results  in  the  loss  of  existing 
contract  rights. 

C.  Use  of  New  Renewable  Resources  To 
Serve  Retail  Firm  Power  Loads 

1.  A  customer  may  elect  to  use  a  new 
renewable  resource  to  serve  its  regional 
retail  firm  power  load  for  a  specified 
period  which  is  less  than  the  term  of  its 
section  5(b)(1)  contract;  provided, 
however,  that  such  new  renewable 
resource  is  part  of  the  first  200  eiMW  of 
all  new  renewable  resources  requested 
by  all  BPA  customers  under  this  section 
to  serve  regional  retail  firm  power  load 
each  year  or,  once  that  200  aMW  limit 
has  been  reached,  a  new  renewable 
resource  that  BPA  has  agreed  in  writing 
can  be  so  used  without  regard  to  the  200 
aMW  limit.  A  customer  may  choose  to 
elect  to  use  a  new  renewable  resource  at 
the  time  of  contract  execution  and 
during  an  annual  review  of  such 
customer's  net  load  requirements  under 
its  section  5(b)(1)  contract. 

2.  Only  new  renewable  resources  that 
meet  the  standards  established  to 
qualify  for  BPA's  conservation  and 
renewable  resource  discoimt  may  be 
used  under  this  section. 

3.  Application  of  a  new  renewable 
resource  under  section  III.C.l  shall 
reduce  the  customer's  net  requirements 
load. 

D.  Changes  in  the  Amount  of  Federal 
Power  Purchased  During  the  Term  of  a 
Contract 

1.  Under  a  section  5(b)(1)  contract 
BPA  will  require  a  customer  to  submit 
annual  reports  that  track  and  forecast 
the  customer's  retail  firm  power  loads  in 
the  region,  except  for  customers  who 
purchase  the  full  service  product  and 
for  whom  BPA  meters  their  total  retail 
load.  The  purpose  for  the  annual  report 
is  to  provide  information  that  shows  any 
increase  or  reduction  in  the  amount  of 
the  customer's  retail  firm  power  loads  in 
the  region  from  the  amount  served  when 
the  contract  was  executed.  Based  on 
such  load  information,  or  BPA's  forecast 
of  the  customer's  load  if  BPA  finds  the 
customer's  load  forecast  is 
unreasonable,  BPA  shall  make  an 
annual  determination  of  the  net  firm 
requirement  load  of  the  customer  under 
a  section  5(b)(1)  contract  as  follows.'* 
First,  BPA  will  account  for: 


■*  Such  reports  m»y  be  in  addition  to  other  load 
or  resource  information  the  customer  is  required  to 
provide  BPA  on  its  loads  or  resources  for  contract 
administration  and  planning  purposes.  Such 
determinations  may  be  in  addition  to  other 


(a)  The  generating  and  contractual 
resources  a  customer  is  required  to  use 
to  serve  firm  power  load  in  the  region 
under  section  III.A.l.(b)  (199&-99  FRE 
firm  resources); 

(b)  Additional  resources  a  customer 
has  elected  to  use  imder  section 
III.A.l.(d)  (additional  generating  and 
contractual  dedicated  resoiu-ces);  and 

(c)  Power  purchases  from  the  market 
that  a  customer  has  contractually 
committed  to  purchase  in  their  5(b)(1) 
contract,  consistent  with  section 
ni.A.l.(d)  (market  purchases). 

Second,  BPA  will  make  adjustments 
for: 

(d)  Changes  in  a  customer's  new 
renewable  resources  used  to  serve  retail 
firm  power  load  in  the  region,  as 
provided  for  in  section  UI.C.l 
(renewable  resources); 

(e)  Changes  in  the  customer  resources 
serving  its  load  pursuant  to  IILA.l.(b) 
and  III.A.l.(d)  based  on  BPA's 
determination  of  a  statutory 
discontinuance  under  section  III.B. 

(f)  Any  reductions  in  the  amount  of 
power  a  customer  may  purchase  imder 
a  section  5(b)(1)  contract  due  to  the 
annual  export  review  under  section 
ni.D.3;  and, 

(g)  Changes  in  the  customer's 
hydroelectric  resource  capability 
declarations  due  to  changes  in 
coordinated  planning  allowed  under 
section  III. A.  1(e). 

2.  If  BPA's  annual  determination  of  a 
customer's  net  firm  requirement  load 
results  in  a  finding  that  the  amount  of 
Federal  power  a  customer  can  purchase 
is  less  than  the  contracted  amount  of 
power  to  be  purchased  for  the  next 
contract  year,  then  the  customer  shall 
first  remove  from  use  for  its  regional 
firm  load,  for  a  period  of  one  year,  any 
market  purchases  the  customer  has 
agreed  to  use  under  its  BPA  contract. 
Such  removal  shall  be  in  an  amount  and 
shape  equal  to  the  difference  between 
the  amount  of  Federal  power  a  customer 
can  purchase  for  the  next  year  and  the 
amoimt  and  shape  of  Federal  power  a 
customer  has  contracted  to  purchase  for 
the  next  contract  year. 

If  the  amount  of  Federal  power  a 
customer  can  purchase  after  the  removal 
of  the  market  purchases  is  still  less  than 
the  amount  of  power  the  customer  has 
contracted  to  purchase  for  the  next 
contract  year,  then  BPA  will  implement 
the  mitigation  measure  for  load  loss 
specified  in  the  customer's  section 
5(b)(1)  contract  and  reduce  the  amoimt 
of  Federal  power  a  customer  is  obligated 
to  purchase.  Alternatively,  BPA  will 


determinations  of  net  firm  power  requirements 
loads  made  more  frequently  under  the  terms  of  the 
customer's  contract. 
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consent  to  the  customer's  removal  of  a 
generating  resource  or  contractual 
resource  from  use  for  its  regional  firm 
load,  for  a  period  of  one  year.  The 
portion  of  a  customer's  generating 
resource  or  contractual  resoiuce 
removed  shall  be  equal  to  the  difference 
between  the  amoimt  and  shape  of 
Federal  power  a  customer  can  purchase 
and  the  amount  and  shape  of  Federal 
power  the  customer  has  contracted  to 
purchase  for  the  next  contract  year.  Any 
customer  resources,  other  than  market 
purchases,  which  are  removed  from  use 
in  serving  the  customer's  regional  firm 
load  service  under  this  section,  are 
subject  to  BPA's  determinations  made 
under  sections  9(c)  of  the  Northwest 
Power  Act  and  3(d)  of  the  Northwest 
Preference  Act.  If  the  customer's  use  of 
that  resource  results  in  a  reduction  or 
decrease  in  BPA's  obligation  to  provide 
power  under  section  ni.D.3,  then  BPA 
will  recalculate  the  amount  of  power  a 
customer  may  purchase  for  the 
upcoming  year  as  provided  under  this 
section  (UI.D.2). 

3.  On  an  aiuiual  basis  as  provided 
under  a  section  5(b)(1)  contract  BPA 
will  review  the  export  of  power  from  a 
customer's  regional  non-Federal 
generating  and  contractual  resources 
and,  if  required,  will  reduce  the  amount 
of  Federal  power  a  customer  may 
purchase  in  accordance  with  section  FV 
of  this  policy.  BPA  shall  reduce  the 
amount  of  power  a  customer  may 
purchase  for  the  longer  of  the  remainder 
of  the  year  or  the  duration  of  the  export 
diuing  the  period  between  aimual 
reviews  based  on  a  determination  by 
BPA  in  accordance  with  section  IV. 

4.  BPA  shall  make  available 
additional  amounts  of  power  to  a 
customer  under  a  section  5(b)(1) 
contract  to  serve  the  customer's  regional 
loads  which  were  formerly  available  by 
a  customer's  generating  resources  or 
contractual  resoiuces  but  are  no  longer 
required  to  be  used  to  serve  the 
customer's  retail  firm  power  loads  in  the 
region,  in  accordance  with  section  lU.B 
(statutory  discontinuance).  Such  service 
shall  be  on  6  months  notice  that  such  an 
event  has  occiured  or  as  mutually 
agreed. 

IV.  Scope  of  the  Section  9(c)  Policy 

A.  Modification  to  BPA's  Non-Federal 
Participation  Section  9(c)  Policy 

BPA's  modification  to  its  1994  Non- 
Federal  Participation  Section  9(c)  Policy 
(1994  NFP  Policy)  is  set  forth  in  section 

B.  BPA's  1994  NFP,  as  modified,  is 
retitled:  BPA's  Section  9(c)  Policy. 

BPA  reaffirms  the  application  of  its 
1994  section  9(c)  policy  and  legal 
interpretation  published  in  July  of  1994. 


The  context  for  some  of  the 
determinations  made  in  the  1994  NFP 
policy  was,  in  part,  prior  exports  and 
new  exports  of  firm  power  from 
customer  resources  out  of  the  region  by 
participation  in  the  new.  Third  AC 
Intertie.  The  interpretation  has  been  of 
general  application  since  1994  to 
customer  exports.  BPA  is  now 
modifying  the  policy  to  address  certain 
issues  which  were  not  previously 
addressed.  Prior  determinations  made 
under  the  1994  NFP  Policy  remain  in 
effect  for  the  duration  of  the  export  sale. 

hi  the  1994  NFP  Policy,  BPA  did  not 
address  the  export  of  firm  power  from 
Investor-Ovsmed  Utility  (lOU)  resources 
because  the  lOUs  were  not  placing  any 
firm  power  loads  on  BPA  imder  their 
section  5(b)(1)  power  sales  contracts 
with  BPA.  See  footnote  3,  page  B-10, 
BPA's  1994  NFP  Policy.  Since  the  lOUs 
were  not  taking  any  power  service  from 
BPA,  reductions  pursuant  to  a  section 
9(c)  determination  in  their  service  under 
those  section  5(b)(1)  contracts  would 
not  have  affected  their  BPA  service. 
Presently,  BPA  is  preparing  new  section 
5(b)(1)  power  sales  contracts  for  the 
post-2001  period  to  be  offered  to 
customers  eligible  to  purchase  Federal 
power.  BPA  anticipates  that  lOUs  will 
take  firm  power  service  from  BPA  under 
new  5(b)(1)  contracts.  BPA  will  require 
that  the  export  of  firm  power  from 
resources  of  lOUs  be  accounted  for,  in 
setting  BPA's  net  firm  load  obligations 
under  those  contracts.  Additionally,  the 
1994  NFP  Policy  is  modified  to  update 
the  technical  provisions  as  discussed  in 
section  B. 

B.  Section  9(c)  Policy 

Section  1.  Northwest  Power  Act  Section 
9(c)  Determinations 

As  required  by  the  Northwest  Power 
Act.  BPA  shall  make  its  Section  9(c) 
determinations  for  the  exports  of  its 
customers.  Export  for  purposes  of  this 
policy  means  the  sale  of  the  firm  power 
output  of  a  generating  or  contractual 
resource  in  a  manner  that  such  output 
is  not  planned  to  be  used  solely  to  serve 
firm  consumer  load  in  the  Region  as  the 
term  "Region"  is  defined  in  section 
3(14)  of  the  Northwest  Power  Act. 

Section  2.  Finding  Required 

In  examining  the  export  of  Pacific 
Northwest  resources,  BPA  shall  make  its 
finding  based  on  the  following 
requirements  of  Section  9(c): 

(a)  BPA  shall  analyze  whether  the 
customer's  exports  would  result  in  an 
increase  in  the  electric  power 
requirements  of  any  of  its  customers  in 
the  region.  BPA  shall  do  this  by 
examining  its  load/resource  forecasting 


and  planning  documents  to  determine 
the  impact  the  exports  will  have  on 
BPA's  and  its  customers'  ability  to  meet 
Pacific  Northwest  load  presently  and  in 
the  future.  BPA  shall  also  analyze  the 
information  available  bom  other  sources 
including  least-cost  plans  and  load/ 
resource  information  of  Pacific 
Northwest  utilities  which  do  not 
currently  place  any  load  on  BPA. 

fb)  BPA  shall  review  the  specific 
resources  being  exported  on  an  aimual 
basis  unless  the  customer  requests 
review  for  a  longer  period  to  determine 
if  the  resources  being  exported  are 
hydroelectric  resources  and  if  not, 
whether  they  are  conservable.  BPA  shall 
review  categories  of  resources  eligible 
for  export  for  a  period  selected  by  BPA. 
If  the  resources  are  not  hydroelectric 
resources  and  BPA  determines  the 
resource  is  not  conservable  (see  section 
6.(b)  for  a  description  of  those  resources 
BPA  has  determined  are  conservable), 
BPA  shall  determine  if  such  exports  will 
result  in  an  increase  in  the  firm  energy 
requirements  of  its  customers  and  if  so, 
determine  whether  the  resource  could 
be  otherwise  retained  for  service  to 
regional  loads  by  using  reasonable 
means.  If  BPA  finds  in  its  analysis  that 
the  fully  allocated  nominal  cost  of  the 
resource  a  customer  is  proposing  to 
export  exceeds  the  fully  allocated 
nominal  cost  of  the  region's  marginal 
resource,  BPA  will  conclude  that  such 
resource  can  be  exported  without 
having  to  decrement  the  customer's 
section  5(b)  utility  power  sales  contract. 

Section  3.  Scope  of  Section  9(c)  Policy 

This  Section  9(c)  Policy  addresses  a 
customer's  exports  of  power  from 
Pacific  Northwest  resources  out  of  the 
region.  BPA  shall  make  its  Section  9(c) 
determinations  based  on  a  factual 
determination  using  information  about 
the  specific  resource  the  customer 
intends  to  export. 

Section  4.  Data  on  Specific  Resources 

BPA  shall  base  its  Section  9(c) 
determination  on  specific  information 
BPA  has  obtained  from  the  customer  on 
the  resources  it  intends  to  export.  The 
customer  shall  provide  this  information 
when  it  notifies  BPA  that  it  intends  to 
export  a  resource  or  when  BPA  requests 
information  regarding  a  possible  export. 
This  includes,  but  is  not  limited  to,  the 
following  information: 

(a)  Name  of  the  resource  to  be 
exported; 

(b)  Location  of  the  resource; 

(c)  Type  of  resource; 

(d)  Whether  the  resource  is  currently 
in  any  Pacific  Northwest  utility's  firm 
resource  exhibit; 
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BPA  shall  utilize  a  case-by-case 
approach  to  system  sales.  BPA  shall 
require  the  exporting  utility  to  submit 
an  operating  plan  for  the  duration  of  thtf 
export,  identifying  these  specific 
resources  or  categories  of  resources 
supporting  the  system  sale.  If  the  export 
is  a  system  sale  made  up  solely  of  a 
customer's  resources  that  individually 
would  not  result  in  a  decrement  if  each 
resource  were  exported  standing  alone, 
then  BPA  would  not  decrement  a 
customer's  firm  power  purchase  under 
section  5(b)  for  such  a  system  sale.  BPA 
shall  decrement  the  customer's  section 
5(b)  utility  power  sales  contract  in  the 
amount  and  to  the  extent  the  system 
sale  involves  the  export  of  the  planned 
capability  of  hydroelectric  resources  to 
support  a  power  sale  (whether  or  not  in 
a  firm  resource  exhibit);  the  planned 
capability  of  a  non-hydroelectric 
resource  that  is  in  a  firm  resource 
exhibit,  or  if  not,  that  could  otherwise 
be  retained  to  serve  regional  load;  or  any 
portion  of  the  sale  that  is  a  prohibited 
resale  of  Federal  power. 

Any  customer  that  was  previously  a 
Contracted  Requirements  customer  of 
BPA,  and  which  is  currently  purchasing 
power  and  energy  from  BPA  under  its 
power  sales  contract,  shall  have  BPA's 
firm  power  obligation  under  its  section 
5(b)(1)  contract  reduced  in  the  amount 
and  to  the  extent  a  system  sale  involves 
the  resources  described  above  for  the 
duration  of  the  export  sale.  If  the 
customer  was  not  placing  load  on  BPA 
under  its  section  5(b)  utility  power  sales 
contract  at  the  time  of  the  export  sale, 
then  at  such  time  as  the  customer 
requests  to  place  a  firm  load  obligation 
on  BPA,  BPA  shall  make  an  appropriate 
determination  and  may  reduce  its 
energy  sales  to  such  customer  in  the 
amount  and  to  the  extent  the  export  sale 
involves  the  resources  described  above 
and  for  any  remaining  duration  of  the 
export  sale. 

If  the  exporting  utility  does  not 
provide  an  operating  plan  identifying 
the  resources  supporting  the  system 
sale,  BPA  will  treat  the  system  sale  as 
made  up  of  resources  that  would  result 
in  a  decrement  of  the  customer's  section 
5(b)  utility  power  sales  contract. 

Section  8.  Seasonal  Exchange 

Any  seasonal  exchange  between  a 
customer  and  an  out  of  region  entity 
which  results  in  no  net  regional  energy 
deficit  during  any  Operating  Year  shall 
not  result  in  a  decrement  by  BPA  of  the 
customer's  Section  5(b)  utility  power 
sales  contract. 


Section  9.  Resource  Offer 

A  customer  may  offer  a  resource  to 
BPA  or  to  all  other  Pacific  Northwest 
customers.  If  neither  BPA,  nor  any 
Pacific  Northwest  customer,  purchases 
the  offered  resource  (offered  at  the 
customer's  cost  including  a  reasonable 
rate  of  return),  the  resource  may  then  be 
exported  without  a  decrement  of  the 
customer's  Northwest  Power  Act  section 
5(b)  power  sales  contract.  If  offered  for 
sale  to  BPA,  the  resource  shall  be 
treated  as  an  unsolicited  proposal.  If 
BPA  proposes  to  acquire  the  resource, 
and  if  it  is  greater  than  50  aMW  or 
offered  for  longer  than  5  years,  it  will  be 
subject  to  the  Northwest  Power  Act 
Section  6(c)  process,  which  can  take 
more  than  12  months. 

Section  10.  Consumer-Owned  and 
Independent  Power  Producer-Owned 
Resources 

If  a  customer  contracts  to  purchase 
and  then  export  any  consumer-owned 
resource  or  any  resource  developed  by 
an  independent  power  producer,  such 
resource  shall  be  subject  to  this  Policy 
as  a  generating  or  contract  resource  of 
the  purchasing  customer  as  appropriate. 

Section  11.  BPA  Notification 

BPA  shall  notify  in  writing  any 
customer  which  has  exported  a  resource 
or  proposes  to  export  a  resource  of  the 
outcome  of  BPA's  Section  9(c) 
determination.  The  BPA  notification 
shall  be  made  within  30  working  days 
from  the  date  BPA  receives  the 
information  specified  in  Section  4  about 
a  specific  resource. 

C.  Scope  of  the  Section  9(c)  Policy 

BPA's  Section  9(c)  Policy  addresses 
the  effect  of  exports  of  resources  by  any 
public  body,  cooperative,  or  investor- 
owned  utility  purchasing  power  under  a 
section  5(b)  contract  for  service  after 
October  1,  2001.  The  findings  and 
interpretations  of  this  Section  9(c) 
Policy  shall  be  applied  to  all  exports 
occurring  after  publication  of  this 
Section  9(c)  Policy.  Customers  that  have 
exported  resources  prior  to  publication 
of  the  Section  9(c)  Policy  may  face  a 
reduction  in  the  amount  of  Federal 
power  that  BPA  will  offer  at  the  time 
they  request  a  contract  under  section 
5(b)(1)  for  service  after  September  30, 
2001.  A  reduction  in  BPA's  obligation  to 
provide  firm  power  requirements  to  a 
customer  under  its  section  5(b)(1) 
contract  will  be  based  on  a  case-by-case 
factual  determination  regarding  the 
export  of  a  resource  by  a  BPA  customer, 
and  may  be  based  on  the  regional  load 
resource  balance  at  the  time  of  the 
export  and  other  factors.  BPA  shall 
address  the  effect  of  exports  of  resources 
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by  a  customer  purchasing  power  under 
a  contract  pursuant  to  section  5(c), 
section  5(d)(1),  or  section  5(f)  of  the 
Northwest  Power  Act  on  a  case-by-case 
basis. 

D.  Subscription  9(c)  Study 

BPA  will  perform  a  Subscription  9(c) 
Study.  The  study  will  provide  part  of 
the  factual  basis  for  determining 
whether  an  export  of  a  resomt:e  during 
the  period  from  October  1,  2001, 
through  September  30,  2006,  is  likely  to 
result  in  an  increase  in  the  firm  energy 
requirements  of  BPA  customers,  and  if 
so,  whether  the  resource  could  be 
otherwise  retained  to  serve  regional 
loads. 

Responsible  Official:  Mr.  Sydney 
Berwager,  Subscription  Policy  Manager, 
is  the  official  responsible  for  the 
development  of  the  final  policy  for 
addressing  issues  imder  section  5(b)  of 
the  Northwest  Power  Act  regarding  the 
amount  of  Federal  power  a  customer 
may  purchase  under  BPA  subscription 
power  sales  contracts,  and  the  Section 
9(c)  Policy  which  modifies  the  1994 
NFP  Section  9(c)  Policy. 

Issued  in  Portland,  Oregon,  on  February 
22,  2000. 

Judith  A.  Johansen, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  00-6505  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  64S0-O1-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  ICOO-505-001,  FERC-505] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

March  10,  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  any  comments  in  response 


to  an  earlier  Federal  Register  notice  of 
November  16,  1999  (64  FR  62183). 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  April  17,  2000. 

ADDRESSES:  Address  conmients  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  N.W.  Washington,  D.C.  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 
Information  Officer,  Attention:  Mr. 
Michael  Miller,  888  First  Street  N.E.. 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
505  "Application  for  License/Relicense 
for  Water  Projects  5MW  or  Less 
Capacity." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No. :0MB  No.  1902-0115. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  This 
is  a  mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  fulfill  the 
requirements  of  Sections  9  and  10(a)  of 
the  Federal  Power  Act  (FPA)  in  order  for 
the  Commission  to  make  a  required 
finding  that  the  proposal  for  a 
hydropower  project  is  economically 
feasible,  technically,  and 
environmentally  sound,  and  is  best 
adapted  to  the  comprehensive  plan  of 
development  of  the  water  resources  of 
the  region.  Under  Section  405(c)  of  the 
public  Utilities  Regulatory  policies  Act 
of  1978,  the  Commission  may  in  its 
discretion  (by  rule  or  order)  grant  an 
exemption  in  whole  or  in  part  from  the 
requirements  of  Part  1  of  the  FPA  to 
small  hydropower  projects  having  a 
proposed  installed  capacity  of  5,000 
kilowatts  or  less.  The  information 
collected  in  the  form  of  a  written 
application  for  a  license  and  used  by 
commission  staff  to  determine  the  broad 
impact  of  a  hydropower  license 
appUcation. 


Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  12  applicants 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  4,512  total 
burden  hours,  12  respondents,  1 
response  annually,  376  hours  per 
response  (average). 

7.  Estimated  Cost  Burden  to 
Respondents:  4.512  hours  +  2,080  hours 
per  year  x  $ll  1,545  per  year  =  $241,966. 
average  cost  per  respondent  =  $20,168. 

Statutory  Authority:  Sections  4(e).  9, 10, 
14  and  15  of  the  Federal  Power  Act  (FPA), 
16U.S.C.  791Aef  seq. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6448  Filed  3-15-00;  8:45  am) 

BMJJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-61 2-000] 

Ameren  Operating  Companies;  Notice 
of  Informal  Settlement  Conferertce 

March  10,  2000. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  9:00 
a.m.  on  Friday,  March  24,  2000,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Thomas  J.  Burgess  at  (202)  208- 
2058,  or  Dawn  K.  Martin  at  (202)  208- 
0661. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-6454  Filed  3-15-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER06-1 787-000] 

Cabrlllo  Power  II  LLC;  Notice  of  Filing 


March  8,  2000. 
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tiat 


on  March  1,2000, 
I  LLC  filed  a  quarterly 
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3n  or  before  March  28, 
11  be  considered  by  the 
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(call  202-208-2222  for 


pu)l 


David  P.  Boergen , 

Secretory. 

[FR  Doc.  00-6458 

BILUNO  CODE  6717-dl-M 


Filed  3-15-00;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-21 3-000] 

Colorado  Interstate  Gas  Company, 
Colorado  Springs  Utilities,  Public 
Service  Company  of  Colorado,  and 
Cheyenne  Light,  Fuel  and  Power 
Company  v.  Amoco  Production 
Company,  Antares  Oil  Corporation/ 
Oxford  Consolidated,  Inc.,  Atlantic 
Richfield  Company,  Banks  Oil 
Company,  Beymer  and  Beymer,  Inc., 
Calvin  Exploration,  Inc.,  Colony  Energy 
Corporation,  Edwin  L.  &  Berry  R.  Cox, 
Ensource  Inc.,  W.L.  Hartman,  W.L. 
IHartman  Trust,  Inter-American  Energy 
Corp.,  K&E  Drilling  Company,  Inc., 
Kimbark  Oil  &  Gas  Co.,  Jay  Kornfeld, 
La  Jolla  Properties,  Inc.,  R.W.  Lange, 
Mapco  Oil  &  Gas  Company,  Northern 
Pump  Company,  Osborn  Heirs 
Company,  Resource  Tax  Group, 
Shannon  Energy  Corporation, 
Sunburst  Exploration  Company, 
Thompson  Cattle  Co.,  Albert  A. 
Thornbrough,  Union  Pacific  Resources 
Company  (formerly  Champlin 
Petroleum  Company),  Walter  Kuhn 
Drilling  Company,  White  &  Johnson, 
L.L.P.,  Edgar  J.  White,  and  Woods 
Petroleum  Corporation;  Notice  of 
Complaint 

March  10,  2000. 

Take  notice  that  on  March  8,  2000, 
Colorado  Interstate  Gas  Company, 
Colorado  Springs  Utilities,  Public 
Service  Company  of  Colorado,  and 
Cheyenne  Light,  Fuel,  and  Power 
Company  (collectively  Complainants) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  complaint 
against  Amoco  Production  Company,  et 
al.  (Amoco  et  al.)  pursuant  to  18  CFR 
385.206.  According  to  Complainants, 
Amoco  et  al.  were  operators  of  natural 
gas  wells  to  whom  CIG  paid 
reimbursements  of  the  Kansas  ad 
valorem  tax  after  October  4,  1983,  a  tax 
that  the  Commission  and  the  United 
States  Court  of  Appeals  have  held  not  to 
be  an  eligible  add-on  under  Section  110 
of  the  Natural  Gas  Policy  Act. 
Complainants  allege  that  Amoco  et  al. 
have  not  complied  with  Commission 
orders  requiring  Amoco  et  al.  to  furnish 
CIG  with  working  interest  owner  data 
necessary  to  allow  CIG  to  prepare 
invoices  for  refunds  of  the  Kansas  ad 
valorem  tax.  Some  of  the  operators  that 
comprise  Amoco  et  al.  have  provided  no 
working  interest  owner  data  at  all; 
others  have  provided  only  partial  data. 
According  to  Complainants,  efforts  by 
the  Conunission  and  efforts  by  CIG  have 
failed  to  prompt  Amoco  et  al.  to  provide 


the  necessary  data.  According  to 
Complainants,  the  lack  of  the  needed 
data  has  severely  hindered  CIG's  ability 
to  recover  and  flow  back  to  its  former 
sales  customers  the  illegal  collections. 

Complainants  ask  the  Commission  to 
use  whatever  enforcement  tools  are 
available  to  the  Commission  to  ensure 
that  Amoco  et  al.  provide  CIG  with  the 
necessary  data.  These  tools  include 
holding  non-complying  operators 
responsible  for  the  full  amount  of  the 
refund  as  reflected  in  CIG's  November 
1997  Statement  of  Refunds  Due  in 
Docket  No.  RP98-54. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  March  28, 
2000.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/wv»:w.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  March  28,  2000. 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  00-6453  Filed  3-15-00;  8:45  am] 

BltUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  588-000  and  2683-003] 

James  River  II,  Inc.;  Notice  Terminating 
Proceedings 

March  10,  2000. 

The  above-captioned  dockets  involve 
licensing  proceedings  for  the  Glines 
Canyon  Project  No.  588  and  the  Elwha 
Project  No.  2683,  located  on  or  near  the 
Olympic  National  Park  in  Washington 
State.  The  Elwha  River  Ecosystem  and 
Fisheries  Restoration  Act,  Pub.  L.  No. 
102-495,  106  Stat.  3173  (1992),  removed 
the  Commission's  jurisdiction  to  process 
the  applications  in  these  dockets,  but 
left  a  residual  jurisdiction  to  preserve 
the  status  quo.  Pursuant  to 
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appropriations  legislation  enacted  by 
Congress  in  1999,  and  a  statutory 
warranty  deed  dated  February  29,  2000, 
title  to  the  two  projects  has  been 
transferred  to  the  U.S.  Department  of  the 
Interior,  which  now  owns  and  manages 
the  projects.  Accordingly,  the 
Commission's  jurisdiction  over  these 
projects  having  been  fully  extinguished, 
the  above-captioned  dockets  are  closed 
and  the  proceedings  therein  are 
terminated. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6456  Filed  3-15-00;  8:4.5  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EGOO-96-000,  EGOO-95-000 
and  EGOO-97-000] 

■Mexican  Business  Trust  No.  111014-6, 
et  al;  Notice  of  Amendment  to 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

March  10,  2000. 

Take  notice  that  on  March  8,  2000, 
Mexican  Business  Trust  No.  111014—6 
(the  Trust);  Banco  Nacional  de  Mexico, 
S.A.,  Institucion  de  Banca  Multiple 
Division  Fiduciaria,  Grupo  Financiero 
Banamex-Accival  (the  "Trustee"  under 
Mexican  Business  Trust  No.  111014-6); 
and  Termoelectrica  del  Golfo,  S.  de  R.L. 
de  C.V.  (TEG  and  together  with  the 
Trust  and  Trustee,  Applicants), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
amendment  to  their  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Any  person  desiring  to  be  heard 
concerning  the  amended  application  for 
exempt  wholesale  generator  status 
should  file  a  motion  to  intervene  or 
comments  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  of  the  amended 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
March  31,  2000,  and  must  be  served  on 
the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6452  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ELOO-50-000] 

Northeast  Energy  Associates,  a 
Limited  Partnership  v.  Boston  Edison 
Company;  Notice  of  Filing 

March  10,  2000. 

Take  notice  that  on  March  8,  2000, 
Northeast  Energy  Associates,  a  Limited 
Partnership,  tendered  for  filing  a 
complaint  against  Boston  Edison 
Company  alleging  violations  of  the 
Interconnection  Agreement  between 
those  parties. 

Any  person  desiring  to  be  heard  or 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  20, 
2000.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Answers  to  the  complaint 
shall  also  be  due  on  or  before  March  20, 
2000. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-6450  Filed  3-15-00;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-49-000] 

NRG  Power  Marketing,  Inc.  v.  New 
York  IfKlependent  System  Operator, 
Inc.;  Notice  of  Complaint 

March  10,  2000. 

Please  take  notice  that  on  March  8, 
2000,  NRG  Power  MarkeUng,  Inc.  (NRG) 
tendered  for  filing  a  Complaint  against 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  objecting  to  the 
NYISO's  retroactive  reductions  of  the 
market  clearing  prices  for  power 
provided  during  particiUar  hours  on 
December  11  and  12,  2000. 

A  copy  of  this  filing  was  served  upon 
Respondent,  the  NYSIO. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  March  28, 
2000.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. ferc.fed. us/online/rims. htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  March  28,  2000. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6457  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-21 2-000] 

NUI  Corporatk>n  (City  Gas  Company  of 
Florida,  Division)  v.  Ftorkla  Gas 
Transmission  Company;  Notice  of 
Complaint 

March  10.  2000. 

Take  notice  that  on  March  9,  2000, 
NUI  Corporation  (City  Gas  Company  of 
Florida  Division)  (NUI/City  Gas)  filed  a 
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complaint  agaii  st  Florida  Gas 
Transmission  Company  (FGT)  stating 
that  FGT  has  fihd  to  afford  NUI/City 
Gas  the  full  rigl  ts  it  holds  under  the 
regulatory  Righ  of  First  Refusal  (ROFR), 
in  direct  contra  mention  of  Commission 
policy  and  prec  sdent  as  well  as  FGT's 
relevant  tariff  p  ovisions. 

Any  person  d  ssiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  )rotest  with  the  Federal 
Energy  Regulate  ry  Commission,  888 

Washington,  DC  20426, 
in  accordance  v  ith  Rules  211  and  214 
of  the  Commiss  on's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  field  or  or  before  March  28, 
2000.  Protests  v  ill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  mal  e  protestants  peulies  to 

Any  person  wishing  to 

nust  file  a  motion  to 
intervene.  Copii  is  of  this  filing  are  on 
file  with  the  Co  nmission  and  are 

)lic  inspection  in  the 
Public  Referenc  3  Room.  This  filing  may 
also  be  viewed  (in  the  Internet  at  http:/ 
/www/ferc.fed.i  s/online/rims.htm  (call 

"or  assistance.  Answers 
shall  also  be  due  on  or 
2000. 


the  proceeding, 
become  a  party 


202-208-2222) 
to  the  complain 
before  March  2f 


David  P.  Boergers , 

Secretary. 

(PR  Doc.  00-6451 

BILUNG  CODE  6717-dl-M 


DEPARTMENT 

Federal  Energy 
Commission 


3F  ENERGY 
Regulatory 


tlat 


March  8,  2000. 

Take  notice 
PJM  Interconneition 
tendered  for 
PJM  Open  Acce ; 
reflecting  Atlan  ic 
Company's  settlement 
transmission  sefvice 
the  January  31, 
issued  in  this  D  )cket 

Copies  of  this 
all  members  of 
list  compiled  b\ 
docket  and  the 
within  the  PJM 

Any  person 
protest  such  fili 
to  intervene  or 
Energy  Regulatc^ry 
First  Street,  NE 


Filed  3-15-00;  8:45  am] 


[Docket  No.  ER9S  -1618-003] 

PJM  Interconnection,  LLC;  Notice  of 
Filing 


on  March  1,  2000, 

.  L.L.C.  (PJM), 
revised  pages  to  the 
Transmission  Tariff 
City  Electric 

point-to-point 
rates  approved  in 
!000,  Letter  Order 


filing  were  served  upon 
'JM,  the  official  service 
the  Secretary  in  this 
!  tate  commissions 
:ontrol  area, 
iring  to  be  heard  or  to 
should  file  a  motion 
I  irotest  with  the  Federal 
Commission,  888 
Washington,  DC  20426. 


djs 


in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  March  22, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://v^rww.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  00-6459  Piled  3-15-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-1 259-000,  et  al.] 

Louisiana  Generating  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  8,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisiana  Generating  LLC,  Cajun 
Electric  Power  Cooperative,  Inc., 
Louisiana  Generating  LLC 

[Docket  Nos.  EROO-1 259-000,  ELOO-38-000 
and  EC0O-48-O00) 

Take  notice  that  on  March  3,  2000, 
Louisiana  Generating  LLC  (Generating) 
filed  a  response  to  the  requests  for 
clarification  filed  by  Southwestern 
Electric  Power  Company  (SWEPCO)  in 
the  above-referenced  proceedings. 

Comment  date:  March  20,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ECOO-60-OOOl 

Take  notice  that  on  March  1,  2000, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
(Wisconsin)  (jointly  NSP)  tendered  for 
filing  pursuant  to  Section  203  of  the 
Federal  Power  Act  (the  FPA)  and  Part  33 
of  the  Commission's  Regulations,  an 
application  for  the  transfer  of 
operational  control  over  substantial 
portions  of  the  jurisdictional 
transmission  facilities  of  NSP  to  the 


Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO  or 
MISO)  to  be  effective  on  the  Transfer 
Date  as  defined  in  the  Midwest  ISO 
Agreement. 

NSP  states  it  has  served  a  copy  of  the 
filing  on  the  utility  commissions  in 
Mirmesota,  Michigan,  North  Dakota, 
South  Dakota  and  Wisconsin. 

Comment  date:  March  31,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

3.  Sithe  Northeast  Generating 
Company,  Inc.,  Sithe  Maryland 
Holdings  LLC,  Sithe  New  Jersey 
Holdings  LLC,  Sithe  Pennsylvania 
Holdings  LLC,  Sithe  Power  Marketing, 
L.P.,  Reliant  Energy  Power  Generation, 
Inc. 

[Docket  No.  ECOO-61-000] 

Take  notice  that  on  March  1,  2000, 
Sithe  Maryland  Holdings  LLC,  Sithe 
New  Jersey  Holdings  LLC,  Sithe 
Pennsylvania  Holdings  LLC 
(collectively,  the  Sithe  PJM  Companies), 
Sithe  Power  Marketing,  L.P.,  their 
corporate  parent,  Sithe  Northeast 
Generating  Company,  Inc.,  and  Reliant 
Energy  Power  Generation,  Inc. 
(collectively,  the  Applicants)  submitted 
for  filing,  pursuant  to  Section  203  of  the 
Federal  Power  Act.  and  Part  33  of  the 
Commission's  regulations,  an 
application  seeking  authorization  from 
the  Commission  for  assignment  of 
interests  in  certain  wholesale  power 
agreements  from  Sithe  Power  Marketing 
to  the  Sithe  PJM  Companies  and  the  sale 
of  the  equity  interests  in  the  Sithe  PJM 
Companies  to  Reliant  Energy  Power 
Generation,  Inc.,  and  the  transfer  of 
control  over  associated  jurisdictional 
facilities  of  the  Sithe  PJM  Companies  as 
part  of  the  transaction. 

Comment  date:  March  31,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

4.  Statoil  Energy  Trading,  Inc.,  Statoil 
Energy  Services,  Inci  and  Amerada 
Hess  Corporation 

[Docket  No.  ECOO-62-OOOl 

Take  notice  that  on  March  1,  2000. 
Statoil  Energy  Trading,  Inc.  (SETI), 
Statoil  Energy  Services,  Inc.  (SESI)  and 
Amerada  Hess  Corporation  (AHC)  filed 
an  application  under  Section  203  of  the 
Federal  Power  Act  for  approval  of  the 
transfer  from  SETI  to  SESI  of  certain 
wholesale  electric  power  sales 
agreements  ciurently  held  by  SETI,  and 
the  transfer  of  control  over  the 
jurisdictional  facilities  of  SESI  to  AHC 
through  AHC's  acquisition  of  SESI's 
common  stock. 

Comment  date:  March  31,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 
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5.  Sierra  Pacific  Power  Company, 
Nevada  Power  Company,  Portland 
General  Electric  Company 

[Docket  No.  ECOO-63-OOOl 

Take  notice  that  on  March  3.  2000, 
Sierra  Pacific  Power  Company  (Sierra), 
Nevada  Power  Company  (Nevada 
Power),  and  Portland  General  Electric 
Company  (PGE)  tendered  for  filing 
pursuant  to  Section  203  of  the  Federal 
Power  Act  a  Joint  Application  for 
Authorization  and  Approval  of 
Acquisition  cmd  Indirect  Merger.  This 
Application  requests  authorization  and 
approval  of  (i)  the  acquisition  of  PGE  by 
Sierra  Pacific  Resoiu-ces  (SPR),  the 
parent  of  Sierra  and  Nevada  Power,  and 
(ii)  the  indirect  merger  of  the 
jurisdictional  facilties  of  PGE  with  those 
of  Sierra  and  Nevada  Power 
(collectively,  the  Transaction). 

Comment  date:  March  31,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Energy  Vermillion,  LLC. 

(Docket  No.  EGOO-108-OOOl 

Take  notice  that  on  March  2,  2000, 
Duke  Energy  Vermillion,  LLC  (Duke 
Vermillion)  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  (the  Commission)  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended,  and  Part  365 
of  the  Commission's  Regulations. 

Duke  Vermillion  is  a  Delaware  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  all  or  part  of 
one  or  more  eligible  facilities  to  be 
located  in  Cayuga,  Vermillion  County, 
Indiana.  The  eligible  facilities  will 
consist  of  an  approximately  640  MW 
gas-fired  single  cycle  electric  generation 
plant  and  related  interconnection 
facilities.  The  output  of  the  eligible 
facilities  will  be  sold  at  wholesale. 

Comment  date:  March  29,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

7.  Duke  Energy  Madison,  LLC 

[Docket  No.  EGO0-109-O00] 

Take  notice  that  on  March  2,  2000, 
Duke  Energy  Madison,  LLC  (Duke 
Madison)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32  of  the  Pubhc 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  Part  365  of  the 
Commission's  Regulations. 

Duke  Madison  is  a  Delaware  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 


of  owning  and  operating  all  or  part  of 
one  or  more  eligible  facilities  to  be 
located  in  Madison  Township,  Butler 
County,  Ohio.  The  eligible  facilities  will 
consist  of  an  approximately  640  MW 
gas-fired  single  cycle  electric  generation 
plant  and  related  interconnection 
facilities.  The  output  of  the  eligible 
facilities  will  be  sold  at  wholesale. 

Comment  date:  March  29,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

8.  Liberty  Generating  Company,  LLC 

[Docket  No.  EGOO-llO-OOOl 

Take  notice  that  on  March  3,  2000, 
Liberty  Generating  Company,  LLC 
(Liberty),  a  limited  liability  company 
with  its  principal  place  of  business  at 
7500  Old  Georgetovra  Road,  Bethesda, 
Maryland  20814,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Liberty  proposes  to  construct,  own  or 
lease  and  operate  a  nominally  rated 
1090  MW  natural  gas-fired,  combined 
cycle  power  plant  in  the  city  of  Linden, 
Union  County,  New  Jersey.  The 
proposed  power  plant  is  expected  to 
commence  commercial  operation  in  the 
second  quarter  of  2003.  All  output  from 
the  plant  will  be  sold  by  Liberty 
exclusively  at  wholesale. 

Comment  date:  March  29,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

9.  South  Eastern  Generating 
Corporation 

(Docket  No.  EGOO-1 11-000] 

Take  notice  that  on  March  3.  2000, 
South  Eastern  Generating  Corporation 
(Applicant),  1585  Broadway,  New  York, 
NY  10036-8293,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant,  a  Delaware  corporation, 
intends  to  own  and/or  operate  an 
eligible  facility  in  Georgia.  The  facility 
will  consist  of  a  100-MW  combustion 
turbine  generating  unit,  as  well  as 
interconnecting  transmission  facilities 
necessary  to  effect  sales  of  electric 
energy  at  wholesale. 

Comment  date:  March  29,  2000,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

10.  XENERGY,  Inc. 

[Docket  No.  ER97-251 7-007) 

Take  notice  that  on  March  3,  2000. 
XENERGY,  hic.  (XENERGY),  tendered 


for  filing  a  notice  of  status  change  with 
the  Commission  in  connection  with  the 
pending  merger  between  Energy  East 
Corporation  and  Central  Maine  Power 
Company  (CMP).  The  filing  includes  an 
amendment  to  XENERGY's  power  sales 
tariff  and  code  of  conduct  to  incorporate 
CMP  as  an  affiliate. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  NYSEG  Solutions,  Inc. 

[Docket  No.  ER99-220-005] 

Take  notice  that  on  March  3,  2000, 
NYSEG  Solutions,  Inc.,  tendered  for 
filing  a  notice  of  status  change  with  the 
Commission  in  connection  with  the 
pending  merger  between  Energy  East 
Corporation  and  Central  Maine  Power 
Company  (CMP).  The  filing  includes  an 
amendment  to  NYSEG  Solutions.  Inc.'s 
power  sales  tariff  and  code  of  conduct 
to  incorporate  CMP  as  an  affiliate. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-221-002) 

Take  notice  that  on  March  3.  2000, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  a  notice  of  status  change  with  the 
Commission  in  connection  with  the 
pending  merger  between  Energy  East 
Corporation  and  Central  Maine  Power 
Company  (CMP).  The  filing  includes  an 
amendment  to  NYSEG's  power  sales 
tariff  and  code  of  conduct  to  incorporate 
CMP  as  an  affiliate. 

Comment  date:  March  24,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Carthage  Energy,  LLC 

(Docket  No.  ER99-2541-0011 

Take  notice  that  on  March  3,  2000. 
Carthage  Energy,  LLC  (Carthage), 
tendered  for  filing  a  notice  of  status 
change  with  the  Commission  in 
connection  with  the  pending  merger 
between  Energy  East  Corporation  and 
Central  Maine  Power  Company 
("CMP").  The  filing  includes  an 
amendment  to  Carthage's  power  sales 
tariff  and  code  of  conduct  to  incorporate 
CMP  as  an  affiliate. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  South  Glens  Falls  LLC 

[Docket  No.  EROO-262-OOlj 

Take  notice  that  on  March  3,  2000. 
South  Glens  Falls  LLC  (South  Glens 
Falls),  tendered  for  filing  a  notice  of 
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15.  Allegheny  I  nergy  Service 
Corporation,  o«  behalf  of  Monongahela 
Power  CompanKr,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROC  -1788-000] 

Take  notice  t  lat  on  March  2,  2000. 
Allegheny  Ener  ^y  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Alletheny  Power),  tendered 
for  filing  a  Notice  of  Cancellation  for 
Engelhard  Powi  sr  Marketing,  Inc. ,  a 
Allegheny  Power's 
Open  Access  Transmission  Service 
Tariff,  Standarc  Generation  Service  Rate 
Schedule  and  P  oint-to-Point 
Transmission  S  jrvice  Tariff 


Copies  of  the 
provided  to  the 


filing  have  been 
Public  Utilities 
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Public  Utility  C  ommission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  Sta  te  Corporation 
Commission,  ai  d  the  West  Virginia 
Public  Service  (commission. 

Comment  da  e:  March  23.  2000,  in 
accordance  wit  i  Standard  Paragraph  E 
at  the  end  of  th  s  notice. 
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Copies  of  the  filing  have  been  served 
on  Upper  Peninsula  Power  Company, 
Edison  Sault  Electric  Company, 
Cloverland  Electric  Cooperative,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Idaho  Power  Company 

[Docket  No.  EROO-1 790-000] 

Take  notice  that  on  March  2,  2000. 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  for  Firm  Point-to-Point 
Transmission  Service  between  Idaho 
Power  Company  and  Coral  Power, 
L.L.C. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROO-1 791-000) 

Take  notice  that  on  March  3,  2000, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Service  Agreement  with  El  Paso  Energy 
Merchant,  L.P.,  providing  for 
transmission  service  imder  FERC 
Electric  Tariff,  Volume  No.  1. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Liberty  Generating  Company,  LLC 

[Docket  No.  EROO-1 792-000) 

Take  notice  that  on  March  3,  2000, 
Liberty  Generating  Company,  LLC 
(Liberty),  submitted  for  filing,  pursuant 
to  Section  205  of  the  Federal  Power  Act, 
and  Part  35  of  the  Commission's 
Regulations,  a  Petition  for  authorization 
to  make  sales  of  capacity,  energy,  and 
certain  Ancillary  Services  at  market- 
based  rates  and  to  reassign  transmission 
capacity.  Liberty  proposes  to  construct  a 
nominally  rated  1090  MW  natural  gas- 
fired,  combined  cycle  power  plant  in 
the  City  of  Linden,  Union  County,  New 
Jersey. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER00-1793-O00) 

Take  notice  that  on  March  3^^2000 
New  York  State  Electric  &  Gas  . 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35,  a 


service  agreement  (the  Service 
Agreement)  under  which  NYSEG  is 
providing  capacity  and/or  energy  to  3M 
Company  in  accordance  with  NYSEG's 
FERC  Electric  Tariff,  Original  Volume 
No.  3. 

NYSEG  requests  an  effective  date  for 
the  Service  Agreement  of  November  1 , 
1999. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  3M. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROO-1 794-000] 

Take  notice  that  on  March  3,  2000, 
PJM  hiterconnection,  L.L.C.  (PJM). 
tendered  for  filing  revised  pages  to  the 
PJM  Open  Access  Transmission  Tariff  to 
reflect  new  PJM  Border  rates  for  point- 
to-point  transmission  service  and  Non- 
Zone  Network  Load  rates  for  Network 
Integration  Service. 

PJM  requests  an  effective  date  of  June 
1,  2000. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members  and  the  state  electric 
regulatory  commissions  in  the  PJM 
Control  Area. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Indianapolis  Power  &  Light 
Company 

[Docket  No.  EROO-1 795-000] 

Take  notice  that  on  March  3,  2000, 
Indianapolis  Power  &  Light  Company 
filed  an  Interconnection,  Operation  and 
Maintenance  Agreement  between  West 
Fork  Land  Development  Company, 
L.L.C,  and  Indianapolis  Power  &  Light 
Company  in  the  above-captioned 
docket. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Roswell  Energy,  Inc. 

[Docket  No.  EROO-1 796-000] 

Take  notice  that  on  March  3,  2000, 
Roswell  Energy,  Inc.  (Roswell), 
petitioned  the  Commission  for 
acceptance  of  Roswell  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Conunission  Regulations. 

"Roswell  intends  to  atf^age  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Roswell  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Roswell  is  neither  an  affiliate 
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nor  owns  or  is  associated  with  any 
affiliate. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Consumers  Energy  Company 

[Docket  No.  EROO-1 798-000] 

Take  notice  that  on  March  3,  2000, 
Consvimers  Energy  Company 
(Consumers),  tendered  for  fihng  an 
executed  service  agreement  for  Firm 
Point-to-Point  Transmission  Service  to 
the  Commonwealth  Edison  Company 
piu^uant  to  Consumers'  Open  Access 
Transmission  Service  Tariff  filed  on  July 
9.  1996. 

The  agreement  has  an  effective  date  of 
February  21,  2000. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the 
transmission  customer. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northeast  Utilities  Service  Company 

[Docket  No.  EROO-1 799-000] 

Take  notice  that  on  March  3.  2000, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Entergy  Power 
Marketing  Corporation  (EPMC)  under 
the  NU  System  Companies'  Sale  for 
Resale  Tariff  No.  7. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  February  7, 
2000. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  EPMC. 

Comment  date:  March  24,  2000,  in 
accordcmce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Wisconsin  Public  Service 
Corporation  Docket  No. 

[Docket  No.  EROO-1 800-000] 

Take  notice  that  on  March  3,  2000, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Service  Agreement  with  El  Paso  Energy 
Merchant,  L.P.,  providing  for 
transmission  service  imder  FERC 
Electric  Tariff,  Volume  No.  1. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Sierra  Pacific  Power  Company, 
Nevada  Power  Company,  Portland 
General  Electric  Company 

[Docket  No.EROO-1801-00]  ^  ' 

Take  notice  that  on  March  3,  2000, 
Sierra  Pacific  Power  Company  (Sierra), 
Nevada  Power  Company  (Nevada 
Power),  and  Portland  General  Electric 
Company  (PGE)  (collectively,  the 


Applicants),  tendered  for  filing  pursuant 
to  Section  205  of  the  Federal  Power  Act 
a  Joint  Open  Access  Transmission  Tariff 
(the  Joint  OATT).  The  Applicants'  filing 
of  the  Joint  OATT  is  in  connection  with 
the  proposed  acquisition  of  Portland 
General  Electric  Company  by  Sierra 
Pacific  Resources,  the  holding  company 
parent  of  Sierra  Pacific  Power  Company 
and  Nevada  Power  Company  (the 
Transaction).  The  Joint  OATT  will 
apply  to  the  transmission  service 
provided  by  the  Applicants  subsequent 
to  the  Transaction. 

28.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  EROO-1 802-000] 

Take  notice  that  on  March  2,  2000, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  an 
Application  in  the  above-referenced 
proceeding  docket  requesting  that  the 
Commission  extend  the  authorization 
previously  granted  to  RG&E  to  make 
sales  to  an  affiliate  in  conjimction  with 
the  Retail  Access  Program  and  the  Retail 
Access  Pilot  F*rogram. 

Comment  date:  March  23,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  South  Eastern  Generating 
Corporation 

[Docket  No.  ER0D-1803-000] 

Take  notice  that  on  March  3,  2000, 
South  Eastern  Generating  Corporation 
petitioned  the  Commission  for 
acceptance  of  its  Rate  Schedule  FERC 
No.  1 ,  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates, 
and  the  waiver  of  certain  of  the 
Commission's  Regulations. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Panda  Leesburg  Power  Partners, 
L.P. 

[Docket  No.  EROO-1 804-000] 

Take  notice  that  on  March  3,  2000, 
Panda  Leesburg  Power  Partners,  L.P. 
(Panda  Leesbiwg),  tendered  for  filing 
pursuant  to  Rule  205,  18  CFR  385.205, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1,  and  for  the  purpose  of 
permitting  Panda  Leesburg  to  assign 
transmission  capacity  and  to  resell  Firm 
Transmission  Rights,  to  be  effective  no 
later  than  sixty  (60)  days  from  the  date 
of  its  filing. 

Panda  Leesburg  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 


transactions  where  Panda  Leesburg  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Neither  Panda 
Leesbiu^  nor  any  of  its  affiliates  is  in  the 
business  of  transmitting  or  distributing 
electric  power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Panda  Midway  Power  Partners,  L.P. 

[Docket  No.  EROO-1 805-000] 

Take  notice  that  on  March  3,  2000, 
Panda  Midway  Power  Partners,  L.P. 
(Panda  Midway),  tendered  for  filing 
pursuant  to  Rule  205,  18  CFR  385.205, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1,  and  for  the  purpose  of 
permitting  Panda  Midway  to  assign 
transmission  capacity  and  to  resell  Firm 
Transmission  Rights,  to  be  effective  no 
later  than  sixty  (60)  days  from  the  date 
of  its  filing. 

Panda  Midway  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Panda  Midway  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Neither  Panda 
Midway  nor  any  of  its  affiliates  is  in  the 
business  of  transmitting  or  distributing 
electric  power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity'  at  agreed 
prices. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  AmerGen  Vermont,  LLC 

[Docket  No.  ER00-1806-000] 

Take  notice  that  on  March  3,  2000, 
AmerGen  Vermont,  LLC  (AmerGen), 
tendered  for  filing  a  power  sales 
agreement  for  wholesale  power  sales 
transactions  between  AmerGen  and 
PECO  Energy  Company. 

Comment  date:  March  24,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Western  Resources,  Inc. 

[Docket  No.  EROO-181 3-000] 

Take  notice  that  on  March  3,  2000, 
Western  Resources,  Inc.  (Western), 
tendered  for  filing  First  Revised  Sheet 
No.  1  superseding  Original  Sheet  No.  1 
of  Western's  FERC  Rate  Schedule  No.  6, 
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Market  Based 
Western  states 
filing  is  to 
Light  Company 
"affiliate"  cont4i 
Based  Power 
termination  of 


Pbwer  Sales  Tariff. 
1  lat  the  purpose  of  the 
remove  Kansas  City  Power  & 
from  the  definition  of 
ined  in  the  Market 
es  Tariff,  in  light  of  the 
companies'  proposed 


Sal 


t  le 


merger. 

Comment  da,  e 
accordance  wit  i 
at  the  end  of  th 


March  24,  2000,  in 
Standard  Paragraph  E 
notice. 


Standard  Paraj  r 

E.  Any  persoi 
to  protest  such 
motion  to 
Federal  Energy 
888  First  Street 
20426,  in 
and  214  of  the 
Practice  and 
and  385.214). 
protests  should 
comment  date 
considered  by 
determining  the 
taken,  but  will 
protestants  part 
Any  person 
must  file  a 
of  these  filings 
Commission 
inspection.  Thii 
viewed  on  the 
www.ferc.fed 
202-208-2222 


aphs 

desiring  to  be  heard  or 
iling  should  file  a 
intervene  or  protest  with  the 
Regulatory  Commission, 
N.E..  Washington.  D.C. 
accorflance  with  Rules  211 
Commission's  Rules  of 
Procedure  (18  CFR  385.211 
such  motions  or 
be  filed  on  or  before  the 
'rotests  will  be 

Commission  in 
appropriate  action  to  be 
ot  serve  to  make 
es  to  the  proceeding, 
wisliing  to  become  a  party 
moti  an  to  intervene.  Copies 
are  on  file  with  the 
are  available  for  public 
filing  may  also  be 
I|iternet  at  http:// 
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All 


tie  I 


anl 


.Ui 


David  P.  Boerger 

Secretary. 

(FR  Doc.  00-6447 
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DEPARTMENT  DF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Solici  ing  Scoping  Comments 


t  le 


a  I 


March  10.  2000 
Take  notice 
hydroelectric 
with  the 
for  public  i 

a.  Type  o^ 
License. 

b.  Project  No 

c.  Date  filed: 

d.  Applicant 
Light 

e.  Name  o 
Hydroelectric 

f.  Location: 
the  town  of 
North  Carolina 
utilize  federal 

g.  Filed  Pursi 
Act.  16  U.S.C 


following 
plication  has  been  filed 
Commission  and  is  available 


nspt  ction: 

*fAp  olication:  New  Minor 


P-2694-002. 
September  27,  1999. 
Nantahala  Power  and 


Cm 
Tojt 


i/  Pi  eject:  Queens  Creek 
P  roject. 

Queens  Creek,  near 
on,  in  Macon  County, 
The  project  would  not 
l^ds. 

ant  to:  Federal  Power 
4§791(a)-825(r). 


h.  Applicant  Contact:  Mr.  John 
Wishon;  Nantahala  Power  and  Light; 
301  NP&L  Loop  Road;  Franklin,  NC 
28734;  (828)  369-4604. 

i.  FERC  Contact:  Kevin  Whalen  (202) 
219-2790,  kevin.whalen@ferc.fed. us. 

j.  Deadline  for  filing  scoping 
comments:  y[a.y  12,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary;  Federal  Energy 
Regulatory  Commission;  888  First 
Street,  NE;  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  78-foot-high,  382-foot- 
long  earth-faced  rock  fill  dam;  (2)  a  4- 
foot-wide  by  4-fool-high  horizontal 
intake  structure,  having  a  trashrack  with 
1.0-inch  clear  bar  spacing;  (3)  a  6,250- 
foot-long  steel  penstock  leading  to  a 
concrete  and  steel  powerhouse 
containing  a  single  generating  unit, 
having  an  installed  capacity  of  1,440 
kilowatts;  (4)  a  37-acre  impoundment 
that  extends  approximately  0.7  miles 
upstream;  and  (5)  appurtenant  facilities. 
The  applicant  estimates  the  total 
average  annual  generation  would  be 
approximately  5,000  megawatt  hours. 

m.  Location  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20246,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.us/online/rims.htm  (call  (202) 
208-2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  an  Environmental 
Assessment  (EA)  on  the  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  EA  will 
consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 


Scoping  Meetings 

The  Commission  will  hold  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening,  to  help  us  identify  the 
scope  of  issues  to  be  addressed  in  the 
EA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 


Daytime  meeting 

Evening  meeting 

Date:  April  12,  2000  .. 

Date:  April  12,  2000. 

Time:  2:00  pm  

Time:  7:00  pm. 

Place:  NP&L  Cor- 

Place: NP&L  Cor- 

porate Head- 

porate Head- 

quarters located  at 

quarters  located  at 

301  NP&L  Loop 

301  NP&L  Loop 

Road,  Franklin,  NC. 

Road,  Franklin,  NC. 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EA  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  also  will  be  available  at  the  scoping 
meeting. 

Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  project  site  visit  on 
Wednesday,  April  12,  2000.  We  will 
meet  at  10:00  am  at  the  NP&L  sub- 
station located  adjacent  to  the  Queens 
Creek  powerhouse.  If  you  would  like  to 
attend,  please  call  Mr.  John  Wishon, 
NP&L,  at  (828)  369-4604,  no  later  than 
April  10,  2000. 

Objectives 

At  the  scoping  meetings,  staff  will:  (l) 
Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  view  points  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5j  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 


Federal  Register /Vol.  65,  No.  52  /  Thursday,  March  16,  2000 /Notices 


14273 


proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-6455  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

March  10,  2000. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 


of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
conununication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  witii,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  commimication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 


communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
cooimujiications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 


Exempt: 

1.  CPOO-1 4-000,  CPOO-1 5-000  and  CPOO-1 6-000  .. 

2.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000  .. 

3.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000  .. 

4.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000  .. 

5.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000  .. 

6.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000  .. 

7.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000  .. 

8.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000  .. 

9.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000  .. 

10.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000 

11.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000 

12.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000 

13.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000 

14.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000 

15.  CPOO-14-000,  CPOO-15-000  and  CPOO-16-000 

16.  CP99-599-000 

17.  Project  No.  2188-032 

18.  Project  No.  11541-001  

19.  CP98-150-000  


2-7-00 

Sneed  Collard. 

2-7-00 

Sneed  Collard. 

2-7-00 

Sneed  Collard. 

2-6-00 

Sneed  Collard. 

2-9-00 

Sneed  Collard. 

2-9-00 

Sneed  Collard. 

2-10-00 

Sneed  Collard. 

2-10-00 

Sneed  Collard. 

2-14-00 

[anet  Rowe. 

2-14-00 

Sneed  Collard. 

2-14-00 

Todd  Mattson. 

2-23-00 

Mark  Cline. 

2-25-00 

Mark  Cline. 

2-28-00 

Mark  Cline. 

2-29-00 

Mark  Cline. 

3-2-00 

Paul  Friedman.  FERC. 

2-28-00 

Kemper  M.  McMaster. 

2-4-00 

Sergiu  Serban.  FERC. 

3-2-00 

Matthew  J.  Brewer. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-6449  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-6560-7] 

Brownfields  Showcase  Communities 

agency:  Environmentd  Protection 
Agency  (EPA). 

ACTION:  Notice;  solicitation  of 
statements  of  interest  from  communities 


interested  in  being  designated  as 
Brownfields  Showcase  Commimities. 

SUMMARY:  Programs  within  the 
following  Federal  agencies  are 
participating  in  the  selection  of 
Brownfields  Showcase  Communities: 
Department  of  Agriculture,  Department 
of  Commerce,  Department  of  Defense, 
Department  of  Education,  Department  of 
Energy,  Department  of  Health  and 
Human  Services,  Department  of 
Housing  and  Urban  Development, 
Department  of  the  Interior,  Department 
of  Justice,  Department  of  Labor, 
Department  of  Transportation, 
Department  of  the  Treasury,  Department 
of  Veterans  Affairs,  Appalachian 


Regional  Commission,  Federal  Housing 
Finance  Board,  General  Services 
Administration,  and  Small  Business 
Administration. 

DATES:  Submit  Statements  of  Interest  on 
or  before  April  17,  2000.  All  proposals 
must  be  postmarked  or  sent  to  EPA  via 
registered  or  tracked  mail  by  the 
deadline  cited  above. 
ADDRESSES:  Address  Statements  of 
Interest  to  Gayle  Rice  or  Sven-Erik 
Kaiser,  U.S.  EPA  (5105),  401  M  Street. 
SW,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Rice,  202-260-8431  or  Sven-Erik 
Kaiser,  202-260-5138.  Additional 
information,  if  any,  will  be  updated  on 
the  Internet  Worldwide  Web  at  the 
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Universal  Resodrce 
"http://www.efa 
Persons  lacking 
communicate  w^th 
listed  above. 
SUPPLEMENTARY 


Location  address  of 
.gov/brownfields." 
Internet  access  can 
the  contact  persons 


information: 


Background 


are  i 


Brownfields 
underused  i 
properties  wher  3 
redevelopment 
perceived 
Brownfields 
empower  States 
and  other 
redevelopment 
prevent,  assess 
sustainably 
Communities 


abandoned,  idled  or 
ndufetrial  and  commercial 


conta  nination. 


stakel  olders 


reuse 


h£  ve ; 
amoig 


interaction 
government,  the 
governmental  o 
response,  Feden 
together  to  s 
collaborative 


tren  gth 


contaminc  ted 


expansion  or 
s  complicated  by  real  or 
The 
Initiative  was  launched  to 
communities.  Tribes, 
in  economic 
I  o  work  together  to 
clean  up,  and 
brownfields. 
asked  for  more 
all  levels  of 
private  sector,  and  non- 
^anizations.  In 

agencies  have  joined 
en  and  improve  their 
ef^rts  to  clean  up  and 
property, 
of  Federal  agencies 
brownfields 
las  been  formed  to  offer 
financial  and  other 
selected  communities, 
are  called 
wcases  Communities 
'  lemonstrating  the 

attention  on 
date,  the  Federal 
d(  signated  16 
Showcase  Communities, 
ers  plan  to  designate 
B  rownfields  Showcase 
distributed  across  the 
by  size,  resources  and 


parn 


reuse 

A  partnership 
with  interests  ir 
redevelopment 
special  technica 
assistance  to 
These  communities 
Brownfields  Sh< 
and  are  models 
benefits  of  focu^d 
brownfields.  To 
partners  have 
Brownfields 
The  Federal 
ten  additional 
Communities, 
country,  varyin; 
community  bacljground 

Goals 

The  goals  of  tae  Brownfields 
Showcase  Communities  project  are  to: 

•  Promote  en'  ironmental  protection, 
restoration  to  th  ;  land,  air  and  water, 
economic  redevi  ilopment,  job  creation, 
community  revi  alization,  greenspace 
development,  er  ergy  efficiency  and 
public  health  prDtection,  through  the 
assessment,  cleaaup.  and  sustainable 
reuse  of  brownfields; 

•  Link  Federal,  State,  tribal,  and  local 
public,  private  a  nd  non-governmental 
action  supportir  g  community  efforts  to 
restore  and  reusu  brownfields;  and 

•  Develop  national  models 
demonstrating  ti  le  positive  results  of 
public,  private  a  nd  non-governmental 
collaboration  in  addressing  brownfields 
challenges. 

The  Federal  p  ulners  intend  to  select 
a  broad  array  of  Showcase  Communities 
that  will  serve  a  ;  models  for  other 
communities  ac:  oss  the  nation.  The 


Federal  partners  seek  proposals  that  link 
brownfields  activities  with  other 
community  empowerment,  sustainable 
development  and  commimity  livabiUty 
efforts.  Special  consideration  will  be 
given  to  Federal  Empowerment  Zones 
and  Enterprise  Communities  (EZ/ECs), 
communities  with  populations  of  under 
100,000,  Federally  recognized  Indian 
tribes  and  Base  Realignment  and 
Closure  communities  seeking  early 
transfer  of  property.  The  Federal 
partners  will  also  look  for  opportunities 
to  link  brownfields  cleanup  with  related 
air  and  water  quality  efforts. 

Benefits 

A  community  will  receive  the 
following  benefits  fi-om  being 
designated  as  a  Brownfields  Showcase 
Commimity: 

•  National  visibility  for  a 
community's  brownfields  efforts; 

•  Coordinated  delivery  of  technical 
and  financial  support  from  participating 
Federal  agencies.  Participating  agencies 
and  programs  will  vary  for  each 
Showcase  Community  depending  upon 
the  particular  Showcase's  needs  and 
plans.  For  example,  an  urban  Showcase 
Commimity  might  be  served  by  different 
programs  and  resources  than  a  rural 
community; 

•  Financial  assistance,  grants  and 
cooperative  agreements  from 
participating  agency  programs  subject  to 
the  requirements  of  those  programs  and 
the  availability  of  funds;  and 

•  Staff  support  in  the  form  of  a 
Federal  employee  assigned  to  each 
Showcase  Community  to  assist  with 
coordination  and  implementation 
activities. 

Structure  of  the  Statement  of  Interest 

To  be  considered  for  selection  as  a 
Brownfields  Showcase  Community, 
interested  communities  should  submit  a 
Statement  of  Interest  that  includes  the 
following  information: 

•  Project  title; 

•  Location:  city,  county,  and  state  or 
reservation,  tribally-owned  lands,  etc., 
of  the  Showcase  area; 

•  Project  contact,  organization, 
phone,  fax  and  e-mail  address; 

•  Name  and  contact  information  of 
the  representative  of  the  appropriate 
governmental  subdivision  (Mayor, 
County  Executive,  Tribal  President)  if 
different  from  the  project  director; 

•  Date  submitted:  the  date  whe^the 
proposal  is  postmarked  or  sent  to  EPA 
via  registered  or  tracked  mail; 

•  Project  Summary:  explain  how 
designation  as  a  Brownfields  Showcase 
Community  will  help  the  community 
meet  its  objectives  and  the  goals  of  the 


Brownfields  Showcase  Community 
project;  and 

•  Related  Designations:  identify 
whether  the  applicant  or  the  area  for  the 
proposed  Showcase  Community  project 
is  designated  as  a  Federal  or  State 
Brownfields  pilot.  Federal  or  State 
Empowerment  Zone,  Enterprise 
Community,  Economic  Development 
Administration  designated  Economic 
Development  District  or  other  special 
economic  area. 

Statements  of  Interest  are  limited  to 
two  pages.  Supplemental  materials  such 
as  appendices,  maps,  records,  etc.,  will 
not  be  considered  during  the  initial 
screening  phase  of  the  selection  process. 
All  communities,  or  regional  groupings 
of  communities,  are  eligible  for 
consideration  as  a  Brownfields 
Showcase  Community.  Previous 
designation  as  an  EPA  brownfields  pilot 
is  not  a  requirement  for  consideration, 
nor  are  such  communities  precluded 
from  applying.  Statements  of  Interest 
will  be  accepted  from  any  party,  but 
must  be  submitted  in  partnership  with 
a  governmental  entity  to  be  eligible  for 
consideration. 

Selection  Process 

Selection  of  the  Brownfields 
Showcase  Communities  will  be  done  in 
two  phases.  During  Phase  I,  interested 
communities  are  invited  to  submit  tvifo- 
page  Statements  of  Interest  which 
describe  how  the  community's 
designation  as  a  Showcase  Community 
will  advance  the  goals  of  the  Showcase 
Communities  project  as  described 
above.  For  example: 

•  A  community  with  well-defined 
brownfields  problems  that  can  be 
addressed  effectively  through 
environmental  cleanup  and  sustainable 
reuse  is  more  likely  to  be  considered  as 
a  candidate  community  than  a 
community  that  suspects  that  there  are 
brownfields  problems  in  their 
jurisdiction  that  may  require  attention. 

•  A  community  with  an  established 
network  of  working  relationships  among 
Federal,  State,  and  local  governments, 
and  other  public  and  private 
stakeholders  is  more  likely  to  be 
considered  as  a  candidate  community 
than  a  community  which  is  just 
beginning  to  create  these  types  of 
relationships; 

•  A  community  that  has  begun 
preliminary  work  such  as  cleanup  and 
redevelopment  planning,  securing 
private  investors,  and  exploring  public 
financial  opportunities  is  more  likely  to 
be  considered  as  a  candidate 
community  than  a  community  that  has 
just  started  to  address  its  brownfields 
issues.  Within  two  years  after 
designation,  a  Brownfields  Showcase 
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Community  should  be  able  to 
demonstrate  success  in  dealing  with 
cleanup  and  reuse  issues. 

The  Showcase  Communities  Selection 
Board,  which  represents  the 
participating  Federal  agencies,  will 
evaluate  the  Statements  of  hiterest.  It 
will  screen  the  applications  to  create  a 
Ust  of  about  25  candidate  communities 
which  will  then  be  invited  to  move  into 
Phase  n  of  the  selection  process. 

During  Phase  11,  the  candidate 
commimities  will  be  invited  to  submit 
more  detailed  proposals  which  more 
fully  describe  their  brownfields  efforts. 
At  that  stage,  communities  will  be 
encouraged  to  submit  supporting 
materials  which  demonstrate  the 
breadth  of  support  for  their  application 
within  the  community.  The  Showcase 
Communities  Selection  Board  will  then 
evaluate  and  select  the  ten  Brownfields 
Showcase  Communities,  using  the 
detailed  criteria  listed  below. 

1.  BROWNFIELDS  POTENTIAL: 
Describe  the  brownfields  that  exist,  or 
are  perceived  to  exist,  in  the 
community.  Discuss  the  potential  for 
environmental  restoration  and  the  type 
of  reuse  anticipated  in  the  near-term. 

2.  COMMUNITY  NEED:  Describe  how 
this  is  an  area  with  social  and  economic 
conditions  that  would  benefit  from 
Federal  assistance  for  brownfields 
cleanup  and  redevelopment. 

3.  LOCAL  COMMITMENT:  Describe 
the  degree  of  local  commitment  to 
brownfields  cleanup  and  redevelopment 
including  existing  community  efforts 
and  investment  of  community 
resources. 

4.  FEDERAL.  STATE,  AND  LOCAL 
PARTNERSHIPS:  Describe  the  Federal, 
State,  and  local  agencies  and 
organizations  participating  in  the 
commxmity's  brownfields  activities, 
including  other  programs  and  funds 
available  for  brownfields  activities. 

5.  STRATEGIC  PLANNING:  Describe 
the  community's  brownfields  plan  and 
how  the  brownfields  plan  is  linked  to 
broader  strategies  of  economic 
redevelopment,  job  creation,  increased 
environmental  protection  including 
improved  air  and  water  quality,  green 
development,  hvability  and 
sustainability. 

6.  MANAGEMENT  CAPABILITY: 
Describe  prior  experience  or  knowledge 
in  managing  similar  redevelopment, 
cleanup,  and  commimity  participation 
activities.  Also  describe  what  specific 
planning  and  programmatic 
requirements  have  been  met  for  Federal 
financing  programs  anticipated  for  use. 

7.  ENVIRONMENTAL  JUSTICE: 
Describe  the  extent  to  which  low- 
income,  minority,  and  other 
disadvantaged  communities  will 


participate  in  the  development  of 
community  brownfields  redevelopment 
activities,  including  this  application  and 
the  proposed  Showcase  Community 
project. 

8.  NATIONAL  REPLICABILITY: 
Describe  how  the  community  will  serve 
as  a  model  for  other  similarly  situated 
communities  in  addressing  brownfields 
redevelopment. 

Communities  that  are  invited  to 
submit  Phase  II  proposals  should 
respond  directly  to  these  criteria  in  their 
proposals.  Further  application 
requirements  and  guidelines  will  be 
provided  to  the  candidate  communities 
to  assist  them  in  preparing  their 
application.  Note  that  in  Phase  I  (the 
initial  Statement  of  Interest)  of  the 
selection  process,  interested 
communities  should  consider  the 
detailed  criteria,  but  do  not  have  to 
respond  to  each  criterion. 

Dated:  March  3,  2000. 
Timothy  Fields,  Jr., 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 
|FR  Doc.  00-6391  Filed  3-15-00;  8:45  am) 
BILUNG  CODE  6S60-S0-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPP-00647;  FRL-6497-5] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  There  will  be  a  3-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  the  following  sets  of  scientific 
issues  being  considered  by  the  Agency 
pertaining  to:  Insect  Repellent  Product 
Performance  Testing  Guideline 
Evaluation  and  Implementing 
Probabilistic  Ecological  Assessments:  A 
Consultation. 

The  meeting  is  open  to  the  public. 
Seating  at  the  meeting  will  be  on  a  first- 
come  basis.  Individuals  requiring 
special  accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Paul  Lewis  or  Laura  Morris  at 
the  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  at  least  5  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 
dates:  The  meeting  will  be  held  on 
Wednesday,  April  5,  through  Friday, 
April  7,  2000,  from  8:30  a.m.  to  5:30 
p.m. 


ADDRESSES:  Sheraton  Crystal  City  Hotel, 
1800  Jefferson  Davis  Hi^way, 
Arlington,  VA.  The  telephone  number 
for  the  Sheraton  hotel  is:  (703)  486- 
1111. 

Comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00647  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lewis  or  Laura  Morris,  Designated 
Federal  Officials,  FIFRA  SAP  (7101C), 
Office  of  Science  Coordination  and 
Policy,  U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building.  1200 
Pennsylvania  Avenue,  NW.  Washington, 
DC  20460;  telephone  number:  (703) 
305-5369;  fax  number:  (703)  605-0656; 
e-mail  address;  lewis.paul  or 
morris.laura@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

A  meeting  agenda  and  copies  of  EPA 
background  documents  for  the  meeting 
will  be  available  by  mid  March,  2000. 
The  meeting  agenda  and  EPA  primary 
backgroimd  docimients  will  be  available 
on  the  FIFRA  SAP  web  site  at  http:// 
www.epa.gov/scipoly/sap. 
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C.  How  Can  I  Re  juest  to  Participate  in 
this  Meeting? 
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statements  should  notify  the  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  and  submit  40  copies  of  the 
summary  information.  The  Agency 
encourages  that  written  statements  be 
submitted  before  the  meeting  to  provide 
Panel  Members  the  time  necessary  to 
consider  and  review  the  comments. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 
(OPP),  U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building.  1200 
Pennsylvjmia  Avenue,  NW.  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  CM  i2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA.  The  PIRIB  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00647.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

n.  Background 

A.  Purpose  of  the  Meeting? 

This  3-day  meeting  concerns  several 
scientific  issues  undergoing 
consideration  within  the  EPA/Office  of 
Pesticide  Programs  (OPP).  The  2  session 
topics  to  be  addressed  during  the  3-day 
meeting  are  indicated  as  follows: 

The  first  session  will  focus  on  an 
evaluation  of  the  insect  repellent 
product  performance  testing  guideline. 
Inconsistencies  have  developed  in 
product  performance  testing  and 
labeling  of  insect  repellents.  In  order  to 
minimize  this  variance,  EPA  has 
developed  draft  product  performance 
testing  guidelines  and  appropriate  label 
language.  This  guideline  recommends 
specific  methods  for  conducting  product 
performance  testing  of  insect  repellents. 
As  a  guideline,  it  does  not  impose 
mandatory  requirements.  It  does, 
however,  reflect  the  Agency's 


considered  recommendations  for 
minimum  steps  necessary  to  develop 
reliable  data  on  repellent  product 
performance.  In  addition,  the  product 
performance  testing  guidelines  are 
intended  to  supercede  EPA,  Pesticide 
Assessment  Guidelines,  Subdivision  G: 
95-9,  "Treatments  to  control  pests  of 
humans  and  pests"  and  95-10, 
"Mosquito,  black  fly,  nonbiting  midge, 
and  biting  midge." 

A  performance  standard  represents 
the  minimum  level  of  product 
performance  which  would  normally  be 
acceptable  for  protecting  the  public 
health,  when  required,  or  for  economic 
control  of  a  pest  or  pest  combination  at 
a  specific  site.  These  guidelines  are 
concerned  with  product  performance 
testing  for  evaluation  of  pesticides  used 
to  repel  mosquitos,  biting  flies,  fleas, 
chiggers  and  ticks  from  human  skin  and 
outdoor  premises.  EPA  intends  to  use 
the  data  form  guidelines  studies  to  help 
determine  the  adequacy  of  the  labeling 
of  insect  repellant  products.  The  label 
language  proposed  by  the  Agency  is 
intended  to  standardize  and  improve 
the  information  provided  by  the 
consumer.  The  Agency  will  be  asking 
the  Panel's  advice  on  the  adequacy  of 
the  proposed  testing  guidelines  and 
protocols  for  human  insect  repellants. 

The  second  session  will  entail  a 
consultation  on  implementing 
probabilistic  ecological  assessments. 
The  purpose  of  this  consultation  is  to 
provide  the  FIFRA  SAP  with  a  progress 
report  regarding  the  EPA/OPP/ 
Environmental  Fate  and  Effect 
Division's  (EFED)  initiative  to  revise  the 
ecological  assessment  process. 
Following  the  recommendations  of  the 
May,  1996  FIFRA  SAP  and  building  on 
previous  efforts  within  the  Division, 
EFED  began  a  new  initiative  in  1997  to 
revise  the  ecological  assessment 
process.  The  main  focus  on  this 
initiative  is  to  identify,  develop,  and 
validate  tools  and  methodologies  to 
conduct  probabilistic  ecological 
assessments  and  improve  risk 
characterization. 

A  key  component  of  this  initiative  has 
been  the  Ecological  Committee  on 
FIFRA  Risk  Assessment  Methods 
(ECOFRAM).  which  refers  to  the 
workgroups  who  have  been  developing 
recommendations  for  revising  the 
assessment  process.  ECOFRAM 
completed  their  draft  reports  in  May, 
which  were  reviewed  by  a  peer  input 
panel  in  June,  1999. 

Another  key  component  is  EFED's 
Probabilistic  Risk  Assessment 
Implementation  Team  (Implementation 
Team),  which  is  charged  with 
developing  an  implementation  plan  to 
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incorporate  probabilistic  tools  and 
methods  to  evaluate  the  ecological  risk 
from  pesticides.  They  are  responsible 
for  the  technical  evaluation  and  review 
of  the  ECOFRAM  reports  and  workshop 
comments,  which  were  used  as  a 
starting  point  for  developing  an 
approach  for  implementing  changes  to 
the  current  deterministic  assessment 
process. 

Thus,  EFED  will  provide  the  Panel 
with  an  update  regarding  the  progress  of 
this  initiative  and  seeks  the  Panel's 
comments  and  recommendations. 
EFED's  presentation  will  include  a 
sunmiary  of  the  ECOFRAM  chaft 
reports,  the  peer  input  panel  comments, 
and  an  overview  of  the  conceptual  risk 
assessment  model  being  proposed  by 
the  Implementation  Team.  This  model 
is  based  on  a  tiered  approach  for 
implementing  aquatic  and  terrestrial 
probabilistic  assessments  in  OPP. 

B.  Panel  Report 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  45  working  days  after  the 
meeting,  and  will  be  posted  on  the 
FIFRA  SAP  web  site  or  may  be  obtained 
by  contacting  the  Public  Information 
and  Records  Integrity  Branch  at  the 
address  or  telephone  number  listed  in 
Unit  ni.  of  this  docimient. 

List  of  Subjects 

Environmental  protection. 
Dated:  March  7,  2000. 
Steven  Galson, 

Director,  Office  of  Science  Coordination  and 

Policy. 

IFR  Doc.  00-6513  Filed  3-13-00;  2:22  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00439A;  FRL-6498-9] 

Pesticide  Program  Dialogue 
Committee  (PPDC);  Inert  Disclosure 
Stakeholder  Workgroup;  Notice  of 
Put>lic  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Inert  Disclosure 
Stakeholder  Workgroup.  The  workgroup 
was  established  to  advise  the  Pesticide 
Program  Dialogue  Committee  (PPDC)  on 
ways  of  making  information  on  inert 
ingredients  more  available  to  the  public 
while  working  within  the  mandates  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  related 


Confidential  Business  Information  (CBI) 
concerns. 

DATES:  The  meeting  will  be  held  on 
Monday,  March  20,  2000,  from  10  a.m. 
to  5:30  p.m.  and  Tuesday  March  21, 
2000,  from  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hohday  Inn  Hotel,  625  First  St., 
Alexandria,  VA  22314;  Telephone 
number  (703)  548-6300. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameo  Smoot,  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs  (7506C),  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  telephone:  (703) 
305-5454;  e-mail  address: 
smoot.cameo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Does  this  Action  Apply  to  Me? 

The  Inert  Disclosure  Stakeholder 
Workgroup  is  composed  of  participants 
from  the  following  sectors: 
environmental/public  interest  and 
consumer  groups;  industry  and  trade 
associations;  pesticide  users;  Federal, 
State  and  local  governments;  the  general 
public;  academia  and  public  health 
organizations. 

The  Inert  Disclosure  Stakeholder 
Workgroup  will  advise  the  United  States 
Environmental  Protection  Agency, 
through  the  Pesticide  Program  Dialogue 
Committee  (PPDC),  on  potential 
measures  to  increase  the  availability  to 
the  public  of  information  about  inert 
ingredients  (also  called  "other 
ingredients")  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Among  the  factors  the 
workgroup  will  be  asked  to  consider  in 
preparing  its  recommendations  are: 
existing  law  regarding  inert  ingredients 
and  Confidential  Business  Information 
(CBI);  current  Agency  processes  and 
policies  for  disseminating  inert 
ingredient  information  to  the  public, 
including  procedures  for  the  protection 
of  CBI;  the  informational  needs  for  a 
variety  of  stakeholders;  and  business 
reasons  for  limiting  the  disclosure  of 
inert  ingredient  information. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certciin  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 


the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  AdditionaJ 
information  about  the  activities  of  the 
Pesticide  Program  Dialogue  Committee 
can  be  found  at  http://www.epa.gov/ 
pesticides/ppdc/. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-00439A.  The 
administrative  record  consists  of  the 
documents  specificeilly  referenced  in 
this  notice,  any  public  comments 
received  and  other  informatioo  related 
to  the  Inert  Disclosure  Stakeholder 
Workgroup  Meeting,  including  any 
information  claimed  as  CBI.  This 
administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2  (CM  #2),  1921 
Jefferson  Davis  Hwry.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is (703)  305-5805. 

m.  How  Can  I  Participate  in  this 
Meeting? 

The  Inert  Disclosure  Stakeholder 
Workgroup  meeting  is  open  to  the 
public.  Outside  statements  are  welcome. 
Oral  statements  will  be  limited  to  5 
minutes  per  individual  or  group.  Oral 
statements  will  be  accepted  in  the 
afternoon  of  Monday,  March  20th  only. 
Any  person  who  wishes  to  file  a  written 
statement  can  do  so  before  or  after  the 
Workgroup  meeting.  These  statements 
will  become  part  of  the  permanent  file 
in  the  administrative  record  referenced 
above  in  Section  II  (2)  and  will  be 
provided  to  the  Workgroup  members  for 
their  information.  The  Agency  requests 
that  participants  limit  thefr  use  of 
fragranced  products  on  behalf  of 
persons  attending  who  have  expressed  a 
concern  about  chemical  sensitivity. 

1 .  By  mail.  You  may  submit  your 
comments  to:  Public  Information  and 
Records  hitegrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Ariel  Rios  Bldg.. 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Please  reference 
docket  control  number  OPP-00439A  on 
all  comments  submitted. 
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Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8373;  e-mail  address: 
alston.treva@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufactiirer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
vvrvvw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register    Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber  PF- 
922.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 


period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-922  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-922.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 
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D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemical  in 
or  on  various  food  commodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 


submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  8,  2000. 
lames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  simunary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  sununary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Rohm  and  Haas  Company 

8E4957 

EPA  has  received  a  pesticide  petition 
(8E4957)  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia,  PA  19106-2399  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180.1001(c)  and  (e)  to  establish  an 
exemption  fi'om  the  requirement  of  a 
tolerance  for  butyl  acrylate/vinyl 
acetate/acrylic  acid  copolymer  when 
used  in  accordance  with  good 
agricultural  practices  as  an  inert 
ingredient  in  pesticide  formulations 
applied  to  growing  crops  in  or  on  the 
raw  agricultural  commodity  (RAC)  after 
harvest  or  to  animals.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

Analytical  method.  Rohm  and  Haas  is 
petitioning  that  butyl  acrylate/vinyl 
acetate/acrylic  acid  copolymer  be 
exempt  from  the  requirement  of  a 
tolerance  based  upon  the  low  risk 


polymer  as  per  40  CFR  723.250. 
Therefore,  an  analytical  method  to 
determine  residues  of  butyl  acrylate/ 
vinyl  acetate/acrylic  acid  copolymer  in 
RACs  has  not  been  proposed. 

B.  Toxicological  Profile 

Acute  toxicity.  In  the  case  of  certain 
chemical  substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identifies 
categories  of  polymers  that  present  low 
risk.  These  criteria  (described  in  40  CFR 
723.250)  identify  polymers  that  are 
relatively  unreactive  and  stable 
compounds  compared  to  other  chemical 
substances  as  well  as  polymers  that 
typically  are  not  readily  absorbed.  These 
properties  generally  limit  a  polymer's 
ability  to  cause  adverse  effects.  In 
addition,  these  criteria  exclude 
polymers  about  which  little  is  knovtrn. 
The  Agency  believes  that  polymers 
meeting  the  criteria  noted  above  will 
present  minimal  or  no  risk.  Butyl 
acrylate/vinyl  acetate/acrylic  acid 
copolymer  conforms  to  the  definition  of 
a  polymer  given  in  40  CFR  723.250(b) 
and  meets  the  following  criteria  that  are 
used  to  identify  low  risk  polymers. 

1 .  Butyl  acrylate/vinyl  acetate/acrylic 
acid  copolymer  is  not  a  cationic 
polymer,  nor  is  it  capable  of  becoming 

a  cationic  polymer  in  the  natural  aquatic 
environment. 

2.  Butyl  acrylate/vinyl  acetate/acrylic 
acid  copolymer  contains  as  an  integral 
part  of  its  composition  the  atomic 
elements  carbon,  hydrogen,  oxygen  and 
less  than  0.10%  sulfur. 

3.  Butyl  acrylate/vinyl  acetate/acrylic 
acid  copolymer  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  anv  element  other  than 
those  listed  in  40  CFR  723.250 
(d)(2){iii). 

4.  Butyl  acrylate/vinyl  acetate/acrylic 
acid  copolymer  is  not  designed,  nor  is 

it  reasonably  anticipated  to  substantially 
degrade,  decompose  or  depol>Tnerize. 

5.  Butyl  acrylate/vinyl  acetate/acrylic 
acid  copolymer  is  not  manufactured  or 
imported  from  monomers  and/or  other 
reactants  that  are  not  already  included 
on  the  TSCA  Chemical  Substance 
Inventory  or  manufactured  under  an 
applicable  TSCA  section  5  exemption. 

6.  Butyl  acrylate/vinyl  acetate/acrylic 
acid  copolymer  is  not  a  water  absorbing 
polymer  with  a  number  average 
molecular  weight  greater  than  or  equal 
to  10.000  daltons. 

7.  The  minimum  number  average 
molecular  weight  of  butyl  acrylate/vinyl 
acetate/acrylic  acid  copolymer  is  18.500 
daltons.  Substances  with  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
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D.  Aggregate  Exposure 

1 .  Dietary'  exposure.  Butyl  acrylate/ 
vinyl  acetate/acrylic  acid  copolymer  is 
not  absorbed  tlirough  the  intact  GI  tract 
and  is  considered  incapable  of  eliciting 
a  toxic  response. 

Drinking  water  Based  upon  the 
aqueous  insolubility  of  butyl  acrylate/ 
vinyl  acetate/acrylic  acid  copolymer, 
there  is  no  reason  to  expect  human 
exposure  to  residues  in  drinking  water. 

2.  Non-dietary  exposure.  Butyl 
acrylate/vinyl  acetate/acrylic  acid 
copolymer  is  widely  used  in  multilayer 
paper  packaging  production,  as  a 
component  in  box  and  packaging 
sealant,  and  to  a  lesser  extent  in  the 
"casing"  found  on  books  for  protection. 
Although  there  may  be  exposures  to  the 
compound  tlirough  dietary,  non- 
occupational and  most  likely  not 
tlirough  drinking  water,  the  chemical 
characteristics  of  this  compound  are 
such  that  there  is  reasonable  certainty  of 
no  harm  from  aggregate  exposure. 

E.  Cumulative  Effects 

There  are  data  to  support  cumulative 
risk  from  butyl  acrylate/vinyl  acetate/ 
acrylic  acid  copolymer,  since  polymers 
with  molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1 ,000 
generally  are  not  absorbed  tlirough  the 
intact  GI  tract.  Chemicals  not  absorbed 
through  the  skin  or  GI  tract  generally  are 
incapable  of  eliciting  a  toxic  response. 
Therefore,  there  is  no  reasonable 
expectations  of  increased  risk  due  to 
cumulative  exposure. 

F.  Safety  Determination 

1.  U.S.  population.  Butyl  acrylate/ 
vinyl  acetate/acrylic  acid  copolymer 
causes  no  safety  concerns  because  it 


conforms  to  the  definition  of  a  low  risk 
polymer  given  in  40  CFR  723.250(b)  and 
as  such  is  considered  incapable  of 
eliciting  a  toxic  response.  Also,  there  are 
no  additional  pathways  of  exposure 
(non-occupational,  drinking  water,  etc.) 
where  there  would  be  additional  risk. 

2.  Infants  and  children.  Butyl 
acrylate/vinyl  acetate/acrylic  acid 
copolymer  causes  no  additional  concern 
to  infants  and  children  because  it 
conforms  to  the  definition  of  a  low  risk 
polymer  given  in  40  CFR  723.250(b)  and 
as  such  is  considered  incapable  of 
eliciting  a  toxic  response.  Also  there  are 
no  additional  pathways  of  exposure 
(non-occupational,  drinking  water,  etc.) 
where  infants  and  children  would  be  at 
additional  risk. 

G.  International  Tolerances 

We  are  not  aware  of  any  country 
requiring  a  tolerance  for  butyl  acrylate/ 
vinyl  acetate/acrylic  acid  copolymer. 
Nor  have  there  been  any  CODEX 
Maximum  Residue  Levels  established 
for  any  food  crops  at  this  time. 
(FR  Doc.  00-6567  Filed  3-15-00;  8:45  ami 

BILLING  CODE  6S60-50-F 


FEDERAL  COMMUNICATION 
COMMISSION 

Sunshine  Act  Meeting 

March  10,  2000;  FCC  To  Hold  Open 
Commission  Meeting  Friday,  March  17, 
2000 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Friday, 
March  17,  2000,  which  is  scheduled  to 
commence  at  9:30  a.m.  in  Room  TW- 
C305,  at  445  12th  Street,  S.W., 
Washington,  D.C. 


Item  No. 


Bureau 


Subject 


Common   Carrier   and 
communications. 


Wireless   Tele- 


Office of  Engineering  and  Technology 


Title:  Numbering  Resource  Optimization  (CC  Docket  No.  99-200). 

Summary:  The  Commission  will  consider  a  Report  and  Order  and  Further  No- 
tice of  Proposed  Rule  Making  conceming  strategies  for  numt)ering  resource 
optimization. 

Title:  Inquiry  Regarding  Software  Defined  Radios. 

Summary:  The  Commission  will  consider  a  Notice  of  Inquiry  conceming  issues 
related  to  software  defined  radio  technology,  including  the  current  state  of 
software  defined  radio  technology,  iriteroperability  between  radk)  services, 
the  efficiency  of  spectrum  use,  and  the  equipment  approval  process. 


lOllS 


Additional  information 
tliis  meeting  maj 
Maureen  Peratinp 
of  Media  Relati 
(202) 418-0500; 

Copies  of  mat^ials 
meeting  can  be 
FCC's  duplicatin  5 
International  Tra  ascriptii 


conceming 
be  obtained  from 
or  David  Fiske,  Office 

telephone  number 
TY  (202)  418-2555. 
adopted  at  this 
p  urchased  from  the 
contractor, 

on  Services, 


Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its inc@ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 


This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
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/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon,  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703) 834-0111. 
Federal  Communications  Commission. 

M agalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-6609  Filed  3-13-00;  4:57  pm] 

BILLItMi  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  March  16,  2000  10:00  a.m., 
MEETING  OPEN  TO  THE  PUBLIC 

The  following  items  were  added  to 
the  agenda: 

Revised  Draft  Advisory  Opinion 
1999-40:  National  Rural  Electric 
Cooperative  Association. 

Revised  Draft  Advisory  Opinion 
2000-03:  American  Society  of 
Anesthesiologists. 

DATE  AND  TIME:  Tuesday,  March  21, 
2000,  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g,  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday,  March  23, 
2000,  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 
Approval  of  Minutes. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  00-6720  Filed  3-14-00;  3:33  pm] 

BILUNG  CODE  671 5-01 -M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1320-DR] 

Kentucky;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  (FEMA- 
1320-DR),  dated  February  28,  2000,  and 
related  determinations. 
EFFECTIVE  DATE:  March  2.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  March  2, 
2000. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert ).  Adamcik, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-6544  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  671»-02-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1318-DR] 

Virginia;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Virginia  (FEMA-1318-DR),  dated 
February  28,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  February  28.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  28,  2000.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Virginia,  resulting  from  a  severe  winter  storm 
on  January  25-30,  2000,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Public  Law  93-288,  as 
amended  ("the  Stafford  Act"). 

I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  Commonwealth  of 
Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessar%'  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  assistance 
for  debris  removal  (Category  A),  emergency 
protective  measures  (Category  B).  and 
utilities  (Category  F)  under  Public  Assistance 
and  Hazard  Mitigation  in  the  designated 
areas  and  any  other  forms  of  assistance  under 
the  Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Stephen  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Virginia 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

The  City  of  Alexandria.  City  of  Colonial 
Heights,  City  of  Emporia,  City  of  Fairfax,  City 
of  Franklin.  City  of  Fredericksburg.  City  of 
Hopewell,  City  of  Petersburg,  City  of 
Richmond.  City  of  Suffolk,  City  of 
Williamsburg,  and  the  counties  of  Accomack, 
Albemarle,  Alleghany.  Amelia.  Amherst, 
.■\ppomattox.  Augusta.  Bath.  Bedford.  Bland. 
Botetourt,  Brunswick,  Buchanan. 
Buckingham.  Campbell,  Caroline.  Carroll, 
Charles  City,  Charlotte,  Chesterfield,  Clarke, 
Craig.  Culpeper.  Cumberland.  Dickenson, 
Dinwiddle.  Essex.  Fairfax.  Fauquier,  Floyd, 
Fluvanna,  Franklin,  Frederick,  Giles. 
Goochland,  Grayson.  Greene,  Greensville. 
Halifax.  Hanover,  Henrico,  Henry.  Highland, 
Isle  of  Wight,  lames  City.  King  George.  King 
William.  King  and  Queen.  Lancaster,  Lee. 
Loudoun.  Louisa.  Lunenburg,  Madison, 
Mecklenburg.  Middlesex.  Montgomery. 
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Nelson,  New  Kent 
Northumberland, 
Patrick,  Pittsylvani 
Edward,  Prince  Gec^rge 
Pulaski.  Rappahan 
Rockbridge 
Shenandoah,  Smyt 
Spotsylvania, 
Tazewell,  Warren, 
Westmoreland,  Wi^ 


*Jorthampton, 
N  Dttoway,  Orange.  Page, 
,  Powhatan,  Prince 
Prince  William, 
I  ock,  Richmond,  Roanoke, 
Rockin  jham,  Russell,  Scott, 
Southampton, 
Stafford,  Surry,  Sussex, 
Washington, 

Wythe,  and  York. 


All  counties 
Commonwealth 
to  apply  for 
Mitigation  Grant 


(The  following 
Assistance  Number^ 
for  reporting  and 
Community  Disast^ 
Brown  Fund 
Counseling;  83.540 
Program;  83.541 
Assistance  (DUA); 
Assistance;  83.543. 
Grant  (IFG)  Progran  i 
Assistance  Grants; 
Program;  83.548, 
Program.) 
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w  thin  the 
c  f  Virginia  are  eligible 
assis  ance  under  the  Hazard 
'rogram. 

Cat£  log  of  Federal  Domestic 
(CFDA)  are  to  be  used 

ing  funds:  83.537, 
Loans;  83.538,  Cora 
Program;  83.539,  Crisis 

Disaster  Legal  Services 
Disaster  Unemployment 
.542,  Fire  Suppression 
Individual  and  Family 
83.544,  Public 
.545,  Disaster  Housing 
Hazard  Mitigation  Grant 


diawi 


James  L.  Witt, 

Director. 

[FR  Doc.  00-6541  rtled  3-15-00;  8:45  am] 

BILUNG  CODE  6718-(a  P 


FEDERAL  EMERIQENCY 
MANAGEMENT  iCENCY 

[FEMA-131&-DR] 

West  Virginia;  Miijor  Disaster  and 
Related  Determiaations 


AGENCY:  Federal 
Management  Ag^cy 
ACTION:  Notice. 


:,mergency 
(FEMA). 


S  ate  I 


summary:  This  is 
Presidential  declaration 
disaster  for  the 
(FEMA-1319-Drt) 
2000,  and  relatec 
EFFECTIVE  DATE 


a  notice  of  the 

of  a  major 
of  West  Virginia 
dated  February  28. 
determinations. 

Itebruarv  28,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Resfonse  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646- -3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  thai,  in  a  letter  dated 
February  28,  200 ).  the  President 


declared  a  major 


disaster  under  the 


authority  of  the  F  obert  T.  Stafford 
Disaster  Relief  at  d  Emergency 
Assistance  Act  (^  2  U.S.C.  5121  et  seq.), 
as  follows: 


inei 


I  have  determi 
certain  areas  of  the 
resulting  from  flooi  I 
landslides  beginni 
and  continuing,  is 
magnitude  to  warrant 


that  the  damage  in 
State  of  West  Virginia, 
ng,  severe  storms,  and 
on  February  18,  2000, 
)f  sufficient  severity  and 
a  major  disaster 


iig 


declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  West  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistemce  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  emy  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is 
determined  to  be  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Justo  Hernandez  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  West  Virginia  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Barbour,  Braxton,  Cabell,  Calhoun, 
Doddridge.  Gilmer,  Harrison,  Jackson, 
Kanawha,  Lewis,  Marion,  Mason, 
Monongalia.  Putnam,  Ritchie.  Roane,  Tyler, 
Upshur.  Wetzel,  and  Wirt  Counties  for 
Individual  Assistance. 

All  coimties  within  the  State  of  West 
Virginia  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-6542  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1319-OR] 

West  Virginia;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia  (FEMA-1319-DR),  dated 
February  28,  2000.  and  related 
determinations. 

EFFECTIVE  DATE:  February  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia  is  hereby  amended  to  include 
the  Public  Assistance  program  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  28,  2000: 

Barbour,  Braxton,  Cabell,  Calhoun, 
Doddridge,  Gilmer,  Harrison,  Jackson, 
Kanawha,  Lewis,  Marion,  Mason, 
Monongalia,  Putnam,  Roane,  Tyler,  Upshur, 
Wetzel,  and  Wirt  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

Lincoln,  Pocohontas,  Preston,  Randolph, 
Taylor,  and  Tucker  Counties  for  Public 
Assistance. 

Lincoln  County  for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  00-6543  Filed  3-16-00;  8:45  am) 

BILUNG  CODE  6718-02-P 
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FEDERAL  TRADE  COMMISSION 

Advisory  Committee  on  Online  Access 
and  Security 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  meeting  on  March  31, 
2000. 

summary:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  §  10(a)(2),  and  16  CFR 
16.9(a),  notice  is  hereby  given  that  the 
Federal  Trade  Commission  Advisory 
Committee  on  Online  Access  and 
Security  will  hold  a  meeting  on  Friday, 
March  31,  2000,  from  8:00  a.m.  to  4:00 
p.m.  in  Room  432,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20580.  The 
meeting  is  open  to  the  public  and  will 
include  a  period  for  public  comment. 
The  piu^jose  of  the  Advisory  Committee 
is  to  provide  advice  and 
recommendations  to  the  Commission 
regarding  implementation  of  certain  fair 
information  practices  by  domestic 
commercial  Web  sites — specifically, 
providing  online  consumers  reasonable 
access  to  personal  information  collected 
from  and  about  them,  and  maintaining 
adequate  security  for  that  information. 
Interested  parties  may  submit  comments 
concerning  any  matter  to  be  considered 
at  the  meeting  by  following  the 
procedures  described  below. 
DATES:  The  Advisory  Committee  will 
meet  on  Friday,  March  31,  2000,  from 
8:00  a.m.  to  4:00  p.m. 
ADDRESSES:  The  meeting  will  take  place 
in  Room  432,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Brown,  Division  of  Financial 
Practices,  Federal  Trade  Commission, 
600  Peimsylvania  Avenue,  N.W.,  Mail 
Stop  4429,  Washington,  DC  20580, 
telephone  (202)  326-3079,  email 
aibrown@ftc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  15  U.S.C.  §41  et  seq.;  5  U.S.C. 
App.  §§  1-15;  16  CFR  Part  16. 

The  third  meeting  of  the  Federal 
Trade  Commission  Advisory  Committee 
on  Online  Access  and  Security  will  be 
held  on  Friday,  March  31,  2000,  in 
Room  432,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  N.W., 
Washington,  DC  from  8:00  a.m.  to  4:00 
p.m. 

The  Advisory  Committee  will 
continue  to  consider  the  costs  and 
benefits,  to  both  consumers  and 
businesses,  of  implementing  the  fair 
information  practices  of  access  and 
security  with  respect  to  personal 
information  collected  for  and  about 


consumers  online.  The  Advisory 
Committee  will  also  continue 
consideration  of  the  parameters  of 
reasonable  access  to  personal 
information  and  adequate  security  and 
will  present  options  for  implementation 
of  these  information  practices  in  a 
report  to  the  Commission". 

The  tentative  agenda  for  the  third 
meeting  is  as  follows: 

1 .  Administrative  matters 

2.  Discussion  of  option  papers 
submitted  by  subgroups  on  issues 
relating  to  "reasonable  access" 

3.  Discussion  of  option  papers 
submitted  by  subgroup  on  issues 
relating  to  "adequate  security" 

4.  Public  Comment 

5.  Discussion  of  tasks  and 
assignments 

The  meeting  is  open  to  the  public. 

Submission  of  Documents 

Interested  parties  who  wish  to  submit 
comments  on  the  meeting  agenda  or 
questions  for  consideration  by  the 
Advisory  Committee  should  send  an 
original  and  two  copies  in  advance  of 
the  meeting  to  the  Secretary,  Federal 
Trade  Commission,  Room  H-159,  600 
Peimsylvania  Avenue,  N.W., 
Washington,  DC  20580.  All  comments 
and  questions  should  be  captioned 
"Advisory  Committee  on  Online  Access 
and  Security— Comment,  P004807."  To 
enable  prompt  review  and  public 
access,  paper  submissions  should  be 
accompanied  by  a  version  on  diskette  in 
ASCII,  WordPerfect  (please  specify 
version)  or  Microsoft  Word  (please 
specify  version)  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
submitter,  the  Advisory  Committee 
caption,  and  the  name  and  version  of 
the  word  processing  program  used  to 
create  the  document. 

Alternatively,  comments  or  questions 
may  be  submitted  to  the  following  email 
address:  advisorycommittee@ftc.gov;  if 
submitted  by  email,  only  one  copy  of 
the  comment  or  question  is  required. 
The  email  should  contain  the  name  of 
the  submitter,  the  Advisory  Committee 
caption,  and,  if  a  document  is  attached, 
the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document. 

To  ensure  that  comments  are 
processed  properly,  individuals 
submitting  comments  should  be  sure  to 
use  the  above  addresses.  All  conunents 
will  be  posted  on  the  Advisory 
Committee's  Web  page  at  www.ftc.gov/ 
acoas  as  soon  as  reasonably  possible, 
and  likely  within  5  business  days  of 
receipt. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary  of  the  Commission. 

|FR  Doc.  00-6497  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  6750-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications,  Standard 
and  Optional  Forms  Management 
Office;  Cancellation  of  a  Standard 
Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  Because  of  low  usage,  the 
following  Optional  Form  is  cancelled: 

OF  10.  U.S.  Government  Memorandum. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Barbara  WiUiams  (202)  501-0581. 
DATES:  Effective  March  16,  2000. 

DatediFebruary  29.  2000. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer. 
[PR  Doc.  00-6467  Filed  3-15-00;  8:45  ami 

BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  ttie  Advisory 
Committee  on  Blood  Safety  and 
Availability 

AGENCY:  Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

The  Advisory  Committee  on  Blood 
Safety  and  Availability  will  meet  on 
Tuesday,  April  25,  2000,  from  9  a.m.  to 
5  p.m.  and  on  Wednesday,  April  26, 
2000  from  9  a.m.  to  3  p.m.  The  meeting 
will  take  place  at  the  Hyatt  Regency 
Capitol  Hill  Hotel,  400  New  Jersey  Ave., 
NW.,  Washington,  DC  20001.  The 
meeting  will  be  entirely  open  to  the 
public. 

On  April  25  the  Committee  will 
consider  how  strategies  to  reduce  errors 
and  accidents  in  transfusion  medicine 
can  reconcile  the  right  of  the  patient  to 
know  the  consequences  of  any  treatment 
received,  the  need  of  regulatory  agencies 
for  information  necessary  for  them  to 
fulfill  their  statutory  oversight 
responsibilities,  and  the  interest  of 
society  in  perfecting  mechanisms  that 
identify  and  correct  latent,  life- 
threatening  flaws  in  critical  health  care 
systems. 

On  April  26  the  Committee  will 
consider  incremental  reimbursement 
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policies  for  bloo< 
response  to  the  i 
safety  measiues. 

Public  conuneiit 
days.  Public  com  m^ 
three  minutes  pe  r 
wish  to  have  prii  ited 
distributed  to  Aqvisory 
members  should 
copies  to  the  Exefcutive 
to  close  of  business 


jmd  blood  products  in 
1  itroduction  of  new 


FOR  FURTHER  INF(  RMAT10N 

Stephen  D.  Nighl  ingale 
Secretary.  Advisory 
Blood  Safety  and 
Department  of  Health 
Servcies,  Office 
Safety.  200  Independence 
Rm  736E,  Washi^igt 
(202) 690-5560 
mail  s 
dhhs.gov 

Dated:  March  9 
Stephen  D.  Nightin  gal 

Executive  Secretar] , 
Blood  Safety  and 
[FR  Doc.  00-6430 


will  be  solicited  both 
ent  will  be  limited  to 
speaker.  Those  who 
material 
Committee 
submit  thirty  (30) 

Secretary  prior 
April  10,  2000. 
CONTACT: 
M.D.,  Executive 
Committee  on 
Availability, 
and  Human 
Public  Health  and 

Avenue  SW., 
on,  DC  20201.  Phone 
(202)  690-7560  e- 
s. 


I  AX 


tephendnij  htingale@osophs 


000. 
e, 
,  Advisory  Committee  on 


}Av 


■ailability. 

led  3-15-00:  8:45  am] 


BOiJNG  CODE  4160-17  -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[60Day-00-27] 


Proposed  Data 
for  Public 
Recommendatiohs 


( ollections  Submitted 
Comn  ent  and 


In  compliance  with  the  requirement 
of  Section  3506((j)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Diseas  3  Control  and 
Prevention  is  pre  viding  opportunity  for 
public  comment  an  proposed  data 
collection  projec  s.  To  request  more 
information  on  t]  le  proposed  projects  or 
to  obtain  a  copy  i  )f  die  data  collection 
plans  and  instrui  nents,  call  the  CDC 
Reports  Clearanc^  Officer  on  (404)  639- 
7090. 

Comments  are 
the  proposed  col 


invited  on:  (a)  Whether 
ection  of  information 


is  necessary  for  t  le  proper  performance 


of  the  functions 


whether  the  info  mation  shall  have 


f  the  agency,  including 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiect 

1 .  Workplace  Exacerbation  of 
Asthma— NEW— The  National  Institute 
of  Occupational  Safety  and  Health 
(NIOSH)— Work-related  asthma  is  the 
most  common  lung  disease  seen  in 
occupational  health  clinics  in  the 
United  States  based  on  data  fi-om  the 
Association  of  Occupational  and 
Environmental  Clinics  for  1991-1996. 
Work-related  asthma  includes  both  new 
onset  asthma  initiated  by  workplace 
exposures  and  preexisting  asthma 
exacerbated  by  workplace 
environments,  because  in  both  types  of 
cases  repeated  exposure  to  asthmatic 
agents  can  lead  to  chronic  pulmonary 
impairment.  Also,  the  1985  American 
Thoracic  Society  statement  "What 
Constitutes  an  Adverse  Health  Effect  of 
Air  Pollution"  identified  exacerbation  of 
asthma  as  one  of  the  serious  effects  of 
environmental  air  pollution.  While 
anecdotal  evidence  suggests  that  as 
many  as  one-half  of  work-related  asthma 
patients  treated  in  occupational 
medicine  clinics  had  pre-existing 
asthma  that  was  exacerbated  by 
workplace  conditions,  there  is  little  data 
ft'om  studies  in  the  United  States  to 
support  this  claim. 

This  study  will  investigate  the 
frequency,  causes,  and  consequences  of 
workplace  exacerbation  of  asthma 
(WEA).  Given  the  diversity  of  workplace 
agents  and  processes  associated  with 
asthma,  a  popidation-based,  rather  than 
industry-based,  study  is  needed  to 
ascertain  the  full  extent  of  the  problem. 
This  will  be  achieved  by  surveying 
adults  with  asthma.  Thfe  Specific  Aims 


are:  (1)  To  determine  the  fi-equency  of 
workplace  exacerbation  of  asthma.  (2) 
To  determine  the  circumstances  at  work 
associated  with  exacerbation  of  asthma. 
(3)  To  determine  the  social  and 
economic  costs  associated  with 
workplace  exacerbation  of  asthma.  (4) 
To  determine  the  sensitivity  and 
specificity  of  self-reported  workplace 
exacerbation  of  asthma.  (5)  To 
determine  whether  workplace 
exacerbation  of  asthma  contributes  to 
progression  of  disease.  The  design  is  a 
prospective  cohort  study  with  a  nested 
validation  study.  A  questionnaire  will 
be  completed  in  the  baseline  study  to 
address  Specific  Aims  1-3.  Also,  patient 
care  records  will  be  used  to  ascertain 
cost  of  asthma  care  for  each  participant 
(Specific  Aim  3).  A  subset  of  employed 
subjects  with  and  without  workplace 
exacerbation  will  be  requested  to 
conduct  serial  spirometry,  and  the 
findings  will  serve  as  the  "gold 
standard"  to  determine  the  sensitivity 
and  specificity  of  a  self-report  of 
workplace  exacerbation  of  asthma 
(Specific  Aim  4).  All  subjects  from  the 
baseline  study  will  be  asked  to  complete 
a  follow-up  questionnaire 
approximately  two  years  later  to 
investigate  whether  workplace 
exacerbation  at  baseline  predicts  an 
increase  in  asthma  severity  (Specific 
Aim  5). 

The  data  collected  in  this  study  will 
be  used  to  further  current  imderstanding 
of  the  frequency  of  workplace- 
exacerbated  asthma,  the  social  and 
economic  impacts  of  this  problem,  and 
the  implication  of  a  report  of  WEA  for 
subsequent  asthma  severity.  This 
information  can  be  used  to  prioritize 
resources  for  addressing  this  problem. 
The  data  collected  in  this  study  will 
also  identify  which  jobs  and  exposures 
are  Ukely  to  exacerbate  existing  asthma, 
thus  providing  guidance  on  where  to 
focus  preventive  efforts.  The  data 
collected  in  this  study  on  the  validity  of 
a  self-report  of  WEA  will  be  useful  to 
both  clinicians  and  researchers  who 
attempt  to  treat  or  study  individuals 
with  this  problem. 

Based  on  an  average  hourly  wage  of 
$15  among  all  occupational  groups 
combined,  the  total  cost  to  respondents 
is  $37,500. 


Respondents  (adults  witti  asthma) 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden 

per  response 

(in  hrs.) 


Total  burden 
(In  hrs.) 


Baseline  Study  .. 
Validation  Study 
Follow-up  Study 

Total 


800 
240 
600 


0.5 
7.5 
0.5 


400 

1800 

300 

2500 
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2.  Jail  STD  Prevalence  Monitoring 
System — New — National  Center  for  HIV, 
STD,  and  TB  Prevention  (NCHSTP)— 
Proposes  a  3-year  clearance  for  data 
collection  of  the  standardized  record 
layout  for  the  Jail  STD  Prevalence 
Monitoring  System.  This  system 
consists  of  test  data  compiled  for 
persons  entering  corrections  facilities. 
The  standard  data  elements  were 
created  in  response  to  the  need  to 
systematically  assess  morbidity  in 
persons  entering  corrections  facilities 
who  are  at  high  risk  for  STDs  and  who 
often  do  not  seek  medical  care  in 
mainstream  medical  settings.  Use  of 
these  standard  data  elements  will 
improve  surveillance  of  STDs  by 
allowing  for  systematic  assessment  of  a 
high  risk  population,  taking  advantage 
of  already  computerized  data.  States 
that  compile  data  from  corrections 


facilities  are  encouraged  to  participate 
in  the  system. 

In  most  places,  STD  test  results  for 
persons  in  corrections  facilities  are 
computerized  by  the  laboratory  or  by 
the  health  department.  The  burden  of 
compiling  data  in  the  standardized 
format  involves  running  a  computer 
program  to  convert  the  data  to  the 
specified  format.  This  involves  an  initial 
investment  of  time  by  a  programmer  but 
afterwards  involves  only  running  the 
program  once  a  quarter  (average  of  3 
hoius/quarter).  Therefore,  the 
respondent  burden  is  approximately  12 
hours/year. 

If  a  respondent  does  not  already  have 
computerized  test  results  for  persons  in 
corrections  facilities  and  must  enter  the 
data,  the  burden  of  data  entry  is 
approximately  1.5  minute  per  record, 
and  on  average  respondent  enter 
approximately  1250  records  per  quarter 
for  a  total  burden  of  1 500  minutes/ 


quarter  (31  hours/quarter).  During  the 
next  3  years,  we  expect  approximately 
20  project  areas  per  year  to  participate. 
Approximately  15  will  have  already 
computerized  data  for  a  burden  of  180 
hours  (15xl2hrs)  per  year  and  five  will 
enter  data  for  a  burden  of  620  hours 
(5x124  hrs)  per  year.  The  total  burden 
to  respondents  is  approximately  800 
hours  per  year. 

Total  estimated  cost  to  respondents  is 
$13,800  per  year.  This  is  calculated  by 
the  above  burden  of  180  hours  of 
computer  programming  time  at  $25/hr 
(18O-OA$25=$4,500)  plus  620  hours  of 
data  entry  time  at  $15/hr  (620- 
0A$15=$9,300)  for  a  total  of  $13,800. 
The  estimated  cost  to  the  Federal 
Government  is  $55,000  per  year  which 
includes  the  cost  of  staff  time  in 
providing  technical  assistance, 
managing  and  analyzing  data,  and 
preparing  reports. 


1 

Respondents 

Number  of  respondents 

Numtjer  of  responses/re- 
spondent 

Average  burden  per  re-                  t«..i  k.  .„<«„ 
s^^nse  (in  hrV)                         T°'«'  ^"^" 

State/local  health  depart- 
ments. 

Up  to  65  STD  project 
areas. 

4  datasets/yr  (approx  5000 
total  records). 

3  hrs/dataset  (if  data  entry     12  hrs/yr  (if  data  entry 
needed,  31  hrs  per                needed,  124  hours/yr). 
dataset). 

Total  

124 

3.  AIDS  Prevention  and  Surveillance 
Project  Reports,  0920-0208.  The 
National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP) — proposes  to 
continue  data  collection  for  the  AIDS 
Prevention  and  Surveillance  Project 
Reports,  previously  approved  imder 
0MB  No.  0920-0208.  This  request  is  for 
a  3-year  extension  of  clearance. 

CDC  funds  cooperative  agreements  for 
65  HIV  Prevention  Projects  (50  states.  6 
cities,  7  territories,  Washington,  D.C., 
and  Puerto  Rico).  The  cooperative 
agreements  support  counseling,  testing, 
referral,  and  partner  notification 
programs  conducted  by  official  public 
health  agencies  of  states,  territories,  and 
localities  (project  areas).  HIV  counseling 
and  testing  in  STD  clinics.  Women's 
Health  Centers,  Drug  Treatment  Centers, 
and  other  health  agencies  has  been 
described  as  a  primary  prevention 
strategy  of  the  national  HFV  Prevention 
Program.  These  project  areas  have 
increased  HIV  counseling  and  testing 
activities  to  specifically  reach  more 
minorities  and  women  of  child  bearing 
age. 

CDC  is  lesponsible  for  monitoring  and 
evaluating  HIV  prevention  activities 


conducted  under  the  cooperative 
agreement.  Counseling  and  testing 
programs  are  a  major  component  of  the 
HIV  Prevention  Program.  Without  data 
to  measure  the  impact  of  counseling  and 
testing  programs,  priorities  cannot  be 
assessed  and  redirected  to  prevent 
further  spread  of  the  virus  in  the  general 
population.  CDC  needs  information 
from  all  project  areas  on  the  number  of 
at-risk  persons  tested  and  the  number 
positive  for  HFV.  The  HIV  Counseling 
and  Testing  Report  Form  provides  a 
simple  yet  complete  means  to  collect 
this  information. 

Respondents  will  be  able  to  use  either 
a  manual  or  an  electronic  scan  form. 
Seventeen  respondents  (project  areas) 
will  use  the  manual  data  collection  tool. 
It  takes  approximately  2  hours  to 
complete  the  form.  The  respondents 
will  complete  the  form  4  times  each 
year  for  a  total  burden  of  8  hours  per 
year  per  project  area.  Forty-eight  (48) 
respondents  (project  areas)  will  use  the 
scan  form  or  client  record  format.  It  will 
take  approximately  1 5  minutes  for  each 
project  area  to  transfer  data 
electronically  on  a  quarterly  basis  for  a 


total  burden  per  project  area  of  1  hour 
per  year.  Therefore,  the  total  burden 
hours  for  collecting  this  data  will  be  184 
hours. 

CDC  will  support  costs  to  respondents 
for  data  collection  and  analysis  in  areas 
using  the  manual  and  scan  form  out  of 
funds  budgeted  for  these  purposes.  CDC 
will  spend  an  estimated  650  hours 
entering,  uploading,  and  analyzing  the 
data.  Using  an  estimated  cost  of  $40  per 
hour,  this  cost  would  be  $26,000 
annually  (650  hours  x$40).  Using  an 
estimated  cost  of  $30.00  per  hour,  the 
total  burden  to  the  manual  form 
respondent  will  be  $240  annually  (8 
hours  x$30).  ($4,080  total)  Using  an 
estimated  cost  of  $30.00  per  hour,  the 
total  burden  to  the  scan  form 
respondent  will  be  $120  aimually  (4 
hours  x$30)  ($5,760  total). 

The  total  cost  to  the  Federal 
government  will  be  approximately 
$26,000/year.  The  total  cost  to 
respondents  will  be  approximately 
$9,840/year.  The  total  burden  hours  are 
expected  to  be  184  burden  hours  per 
year. 
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Respondents 


Manual  form  project  areas 
Scan  form  project  arpas 
Total 


Dated:  March  9.  2|IO0 
Charles  Gollmar, 

Acting  Associate  Dii  sctorfc 
Planning,  and  Evalu  ition 
Control  and  Prevent  on 

IFR  Doc,  00-6486  F  led 

BILUNG  CODE  4163-18-  > 


Number  of  re- 
spondents 


17 
48 
65 


Number  of  re- 
sponses per 
respondent 


'or  Policy, 

Centers  for  Disease 
(CDC). 
3-15-00:  8:45  am] 


DEPARTMENT  O  ■  HEALTH  AND 
HUMAN  SERVICE  S 

Food  and  Drug  Administration 
[Docket  No.  98N-0^2] 

Decision  in  Washington  Legal 
Foundation  v.  Hehney 

AGENCY:  Food  anc  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  In  the  Federal  Register  of 
August  12,  1999  (64  FR  44025),  the 
Food  and  Drug  Aaministration  (FDA) 
pubUshed  in  its  e  itirety  an  order 
entitled  "Final  Ai  aended  Order 
Granting  Summai  y  Judgment  and 
Permanent  Injunction."  The  order  was 
entered  by  the  Ut  ited  States  District 
Court  for  the  Dist  ict  of  Columbia  in 
Washington  Lega  Foundation  v. 
Henney.  56  F.  Su;  )p.  2d  81  (1999).  The 
Court  of  Appeals  subsequently  vacated 
the  district  court  decision  and 
injunction  (and  e;  irlier  decisions  emd 
injunctions)  inso:  ar  as  they  declared 
unconstitutional  1)  Statutory 
provisions  concei  ning  the 
dissemination  by  manufactiuers  of 
certain  written  m  iterials  concerning 
new  uses  of  appnived  products  (21 
U.S.C.  360aaa  etyeq.).  and  (2)  an  FDA 
guidance  docume  nt  concerning  certain 
industry-supporti  (d  scientific  and 
educational  activ  ties  known  generally 
as  industry-supported  continuing 
medical  educatio  i  or  "CME." 
Washington  Lega  Foundation  v. 
Henney,  No.  99-!  304,  2000  WL  122099, 
sHp  op.  (D.C.  Cir.  Feb.  11,  2000). 
Consequently,  th  (se  statutory  provisions 
now  constitute  a  'safe  harbor"  for 
manufacturers  th  it  comply  with  them; 
the  CME  guidanc  s  document  details 
how  the  agency  i  itends  to  exercise  its 
enforcement  disc  retion.  FDA,  consistent 
with  its  longstanoing  interpretation  of 
the  laws  it  administers,  may  proceed,  in 
the  context  of  cai  e-by-case  enforcement. 


to  determine  from  a  manufacturer's 
written  materials  and  activities  how  it 
intends  that  its  products  be  used.  The 
Court  of  Appeals  also  recognized  that  if 
the  agency  brings  an  enforcement 
action,  a  manufactiu-er  may  raise  a  First 
Amendment  defense. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  biological  products  and 
devices  regulated  by  the  Center  for 
Biologies  Evaluation  and  Research: 
Toni  M.  Stifano,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-600),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-6190. 
Regarding  human  drug  products: 
Laurie  B.  Burke,  Center  for  Drug 
Evaluation  and  Research  (HFD-40), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-2828. 
Regarding  medical  devices:  Byron  L. 
Tart,  Center  for  Devices  and 
Radiological  Health  (HFZ-302), 
Food  and  Drug  Administration, 
2098  Gaither  Rd.,  Rockville,  MD 
20850, 301-594-4639. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Food,  Drug,  and  Cosmetic  Act  of 
1938  (FDCA),  as  amended,  generally 
prohibits  the  manufacturer  of  a  new 
drug  or  medical  device '  from 
distributing  a  product  in  interstate 
commerce  for  any  intended  use  that 
FDA  has  not  approved  as  safe  and 
effective.  The  intended  use  or  uses  of  a 
drug  or  device  may  be  set  forth  in, 
among  other  things,  its  label  or 
"labeling,"  which  includes  written, 
printed,  or  graphic  matter  affixed  to  or 
"accompanying"  the  product.  See  21 
U.S.C.  321(m);  21  CFR  202.1(1)(2);  see 
also  21  CFR  201.128,  801.4.  The 
intended  use  or  uses  of  a  drug  or  device 
may  also  be  determined  from 
advertisements,  promotional  material, 
oral  statements  by  the  product's 
manufacturer  or  its  representatives,  and 
any  other  relevant  source.  Action  on 
Smoking  and  Health  v.  Harris,  655  F.2d 
236,  239  (D.C.  Cir.  1980);  see  also  21 
CFR  201.128  and  801.4. 


'  For  purposes  of  this  notice,  the  terms  "drug  or 
medical  device"  include  biologic  products 
regulated  under  section  351(a)  of  the  Pubic  Health 
Service  Act. 


Average  bur- 
den response/ 
(in  hrs.) 


2 
.25 


Total  burden 
(in  hrs.) 


136 

48 

184 


When  FDA  approves  a  drug  or 
medical  device,  the  agency  approves  the 
product  for  each  use  set  out  in  the 
product's  approved  labeling.  A  use  that 
FDA  approves  is  thus  sometimes 
referred  to  as  an  "approved"  or 
"labeled"  use.  A  use  that  does  not 
appear  in  the  labeling  is  not  approved 
as  safe  and  effective  by  FDA  and  is 
known  as  an  "unapproved"  or  "off- 
label"  use.  In  this  notice,  such  a  use  is 
referred  to  as  a  "new  use." 

A  central  feature  of  the  FDCA  is  that 
it  generally  prohibits  interstate 
commerce  in  new  drugs  and  devices  for 
"new  uses."  In  particular,  the  statute 
provides  that  "[n]o  person  shall 
introduce  or  deliver  for  introduction 
into  interstate  commerce  any  new  drug, 
imless  an  approval  of  an  application 
filed  pursuant  to  [21  U.S.C.  §  355(b)  or 
(j)]  is  effective  with  respect  to  such 
drug."  21  U.S.C.  355(a);  see  21  U.S.C. 
331(d).  Such  an  application  must 
identify  the  particular  use  or  uses  to 
which  the  new  drug  will  be  put,  and  an 
approval  of  such  an  application  for 
interstate  distribution  can  become 
effective  only  with  respect  to  such 
use(s).  See  21  U.S.C.  355(b),  (d),  (j). 
Thus,  an  approved  new  drug  that  is 
marketed  for  a  "new  use"  becomes  an 
unapproved  new  drug  with  respect  to 
that  use. 

An  approved  new  drug  that  is 
marketed  for  a  "new  use"  is  also 
"misbranded"  under  the  FDCA,  because 
the  labeling  of  such  a  drug  would  not 
include  "adequate  directions  for  use." 
21  U.S.C.  352(f);  see  United  States  v. 
Articles  of  Drug  *  *   *  Rucker 
Pharmacol  Co..  625  F.2d  665,  673  (5th 
Cir.  1980).  Similarly,  a  medical  device 
that  is  distributed  for  a  "new  use"  is 
"adulterated,"  see  21  U.S.C.  351(f),  and 
"misbranded,"  see  21  U.S.C.  352(f).  An 
adulterated  or  misbranded  product  is 
prohibited  from  distribution  in 
interstate  commerce  (21  U.S.C.  33l(a}, 
(k)),  as  is  a  drug  that  is  marketed  for  a 
"new  use"  (21  U.S.C.  331(d)). 

An  approved  new  drug  that  is 
marketed  for  a  "new  use"  may  be  seized 
(because  it  is  an  unapproved  new  drug 
with  respect  to  that  use),  as  may  an 
adulterated  or  misbranded  new  drug  or 
device  (21  U.S.C.  334),  and  the 
government  may  seek  an  injimction 
against,  or  criminal  prosecution  of. 
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those  responsible  for  introducing  such  a 
product  into  commerce  (21  U.S.C.  332, 
333). 

Section  401  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA  or  section  401),  21  U.S.C. 
360aaa  et  seq.,  amended  the  FDCA.  It 
describes  certain  conditions  under 
which  a  drug  or  device  manufacturer 
may  choose  to  disseminate  to 
physicians  and  other  health  care 
practitioners  certain  written  materials 
discussing  a  "new  use"  of  its  product. 
If  those  conditions  are  met,  the 
government  may  not  use  that 
dissemination  as  evidence  of  the 
manufacturer's  intent  that  its  product  be 
used  for  a  new  use.  See  21  U.S.C. 
360aaa-6(b).  If  section  401  did  not  exist, 
the  government  could  use  such 
dissemination  as  evidence  in 
establishing  a  manufacturer's  illegal 
distribution  of  a  new  drug  or  device  for 
a  "new  use,"  and  in  establishing  that 
the  product  is  misbranded  or,  in  the 
case  of  a  device,  adulterated  as  well  as 
misbranded. 

Prior  to  FDAMA,  FDA  articulated  its 
policy  concerning  the  promotion  of 
"new  uses"  in  three  guidance 
documents.  FDAMA  and  its 
implementing  regulations  superseded 
the  two  guidance  documents  that 
addressed  the  dissemination  of  written 
"new  use"  information  (reprints  and 
reference  texts)  by  drug  and  medical 
device  manufacturers.  See  61  FR  52800- 
52801  (October  8,  1996).  FDAMA  does 
not  affect  the  third  guidance  document 
(the  CME  guidance  document),  which 
identifies  1 2  factors  that  the  agency  will 
consider  in  determining  whether  a 
manufacturer,  through  its  support  of 
scientific  and  educational  activities, 
evidenced  a  "new  use"  of  its  drugs  or 
devices.  See  62  FR  64093-64100 
(December  3,  1997). 

Washington  Legal  Foundation 
presented  a  First  Amendment  challenge 
to  section  401  and  the  three  guidance 
documents.  The  district  court  issued 
orders  declaring  FDAMA,  its 
implementing  regulations,  and  the 
guidance  documents  unconstitutional. 
Among  other  things,  the  district  court, 
with  a  number  of  qualifications, 
enjoined  FDA  from  "in  any  way  *   *   * 
limit[ing]  any  pharmaceutical  or 
medical  device  manufacturer"  from 
"disseminating"  specified  journal 
articles  or  medical  texts  and  from 
"suggesting  content  or  speakers"  to  an 
"independent  program  provider"  in 
connection  with  a  seminar  or 
symposiimi  funded  by  the 
manufacturer.  See  Washington  Legal 
Foundation  v.  Henney,  56  F.  Supp.  2d 
81,  88-89  (D.D.C.  1999);  Washington 
Legal  Foundation  v.  Friedman,  36  F. 


Supp.  2d  16,  18-19  (D.D.C.  1999); 
Washington  Legal  Foundation  v. 
Friedman,  13  F.  Supp.  2d  51,  74-75 
(D.D.C.  1998). 

On  February  11,  2000,  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  vacated  the  district  court's 
decisions  and  injunctions  insofar  as 
they  declared  section  401  and  the  CME 
guidance  document  unconstitutional. 
See  slip  op.  at  10.  (The  other  two 
guidance  documents,  pertaining  to  the 
dissemination  of  certain  written 
materials  about  "new  uses,"  had  been 
superseded  by  FDAMA  and  its 
implementing  regidations  and  were  not 
at  issue  in  the  Court  of  Appeals.) 

The  D.C.  Circuit's  decision  was  based 
on  its  conclusion  that  there  is  no  case 
or  controversy  to  provide  a  basis  for 
WLF's  facial  First  Amendment 
challenge.  In  reaching  that  conclusion, 
the  court  relied  on  the  government's 
interpretation  that  (1)  Section  401 
provides  a  '"safe  harbor'  ensuring  that 
certain  forms  of  conduct  [will]  not  be 
used  against  manufacturers  in 
misbranding  and  'intended  use' 
enforcement  actions"  based  on  pre- 
FDAMA  enforcement  authority  (slip  op. 
at  8),  discussed  above,  and  (2)  neither 
FDAMA  nor  the  CME  Guidance 
Document  "independently  authorizes 
the  FDA  to  prohibit  or  sanction  speech" 
(id.).  Put  another  way,  if  a  manufactxirer 
follows  the  provisions  of  FDAMA  and 
its  implementing  regulations  (21  CFR 
part  99),  including,  but  not  limited  to, 
its  provision  concerning  the  submission 
of  a  supplemental  application  for  FDA 
approval  of  a  "new  use,"  FDA  may  not 
use  the  information  disseminated  by  the 
manufacturer  as  evidence  that  the 
product  is  intended  to  be  used  for  a 
"new  use."  If  a  manufacturer  proceeds 
under  section  401  and  its  implementing 
regulations  but  does  not  comply,  FDA 
may  seek  to  enforce  compliance  through 
an  injunction  action  under  the  FDCA  to 
halt  a  violation  of  section  301  (z).  If  a 
manufacturer  does  not  proceed  under 
section  401,  that  failure  does  not 
constitute  an  independent  violation  of 
law. 

FDA  traditionally  has  recognized  the 
important  public  policy  reasons  to 
permit  industry  support  for  the  full 
exchange  of  views  in  scientific  and 
educational  discussions,  including 
discussions  of  "new  uses."  FDA  has 
distinguished  between  those  activities 
supported  by  manufacturers  that  are 
nonpromotional  and  otherwise 
independent  from  the  substantive 
influence  of  the  supporting 
manufacturer  and  Uiose  that  are  not. 
Those  activities  that  have  been  deemed 
by  the  agency  to  be  independent  from 
influence  by  the  supporting 


manufacturer  and  nonpromotional  have 
not  been  treated  as  labeling  or 
advertising,  and  have  not  been  subjected 
to  the  agency's  regulatory  scrutiny. 
Under  the  CME  guidance  document, 
FDA  does  not  expect  to  treat  industry- 
supported  CME  any  differently  than  it 
traditionally  has  done.  If  a  manufacturer 
does  not  follow  the  CME  guidance 
docimient,  that,  by  itself,  is  not  an 
independent  violation  of  law.  SUp  op.  at 
8. 

Plaintiff  Washington  Legal 
Foundation  (WLF)  expressly  agreed  that 
FDA  may  proceed  on  a  case-by-case 
basis  under  pre-FDAMA  enforcement 
authority.  See  e.g.,  Washington  Legal 
Foundation  v.  Henney,  No.  99-5304, 
Transcript  of  Oral  Argument,  January 
10,  2000  (TR.)  at  43.  58.  75;  see 
Washington  Legal  Foundation  v. 
Henney,  slip  op.  at  7,  8,  and  9. 
Nonetheless,  WLF  urged  the  D.C.  Circuit 
to  reach  the  merits  of  the  district  court's 
decisions  and  injunctions  on  the  ground 
that  FDA  "will  prosecute  manufacturers 
for  violating  a  normative  standard"  set 
forth  in  FDAMA  or  the  CME  Guidance 
Docimient.  Slip  op.  at  9.  The  appellate 
court  declined,  finding  that  there  was 
no  constitutional  controversy  between 
the  parties  that  remained  to  be  resolved 
and  that  ruling  on  the  constitutionality 
of  a  hypothetical  interpretation  of  the 
statute  would  be  inappropriate.  Id.  at 
10.  In  vacating  the  district  court's 
decisions  and  injunctions  insofar  as 
they  declared  FDAMA  and  the  CME 
Guidance  Document  unconstitutional, 
the  D.C.  Circuit  noted  that  a 
manufacturer  may,  of  course,  argue  that 
FDA's  use  of  the  manufacturer's 
promotion  of  a  "new  use"  as  evidence 
in  a  particular  enforcement  action 
violates  the  First  Amendment.  Slip  op. 
at  9,  n.  6. 

In  sum,  then.  FDAMA  and  its 
implementing  regulations  constitute  a 
"safe  harbor"  for  a  manufacturer  that 
complies  with  them  before  and  while 
disseminating  journal  articles  and 
reference  texts  about  "new  uses"  of 
approved  products.  If  a  manufacturer 
does  not  comply,  FDA  may  bring  an 
enforcement  action  under  the  FDCA, 
and  seek  to  use  journal  articles  and 
reference  texts  disseminated  by  the 
manufacturer  as  evidence  that  an 
approved  product  is  intended  for  a 
"new  use."  Manufacturers  that  support 
CME  may  wish  to  become  familiar  with 
the  CME  guidance  document,  which 
details  the  factors  FDA  intends  to  take 
into  account  in  exercising  its 
enforcement  discretion  in  relation  to 
industry-supported  scientific  and 
educational  activities.  The  CME 
guidance  document,  however,  does  not 
itself  have  the  force  and  effect  of  law. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVIQES 

Health  Care  Financing  Administration 
[Document  ktentiljer:  HCFA-3427] 

Agency  Information  Collection 
Activities:  Prop<  ised  Collection; 
Comment  Requ(  »8t 

agency:  Health  i  Zaie  Financing 
Administration,  HHS.  In  compliance 
with  the  require!  nent  of  section 
3506(c)(2)(A)  of  he  paperwork 
Reduction  Act  o  1995.  the  Health  Care 
Financing  Admi  listration  (HCFA), 
Department  of  H  ealth  and  Human 
Services,  is  pubishing  the  following 
summary  of  pro  losed  collections  for 
public  comment  Interested  persons  are 
invited  to  send  c  omments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  o  information,  including 
any  of  the  follov  ing  subjects:  (1)  The 
necessity  and  ut  lity  of  the  proposed 
information  coll  sction  for  the  proper 
performance  of  1  he  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  wayi  to  enhance  the  quality, 
utility,  and  clari  y  of  the  information  to 
be  collected;  an(  (4)  the  use  of 
automated  coUe  ;tion  techniques  or 
other  forms  of  ii  formation  technology  to 
minimize  the  in  brmation  collection 
burden. 

Type  oflnfon  mtion  Collection 
Request:  Extens  on  of  a  currently 
approved  collec  ion;  Title  of 
Information  Col  ection:  End  Stage  Renal 
Disease  Applica  [ion  and  Survey  and 
Certification  Re  )ort  and  Supporting 
Regulations  in  A  2  CFR  405.2100— 
405.2184;  Form  No.;  HCFA-3427 
(OMB#  0938-0360);  Use;  Part  I  of  this 
form  is  a  facilitj  identification  and 
screening  measi  irement  used  to  initiate 


the  certification  and  recertification  of 
ESRD  facilities,  Part  II  is  completed  by 
the  Medicare/Medicaid  State  survey 
agency  to  determine  facility  compliance 
with  ESRD  conditions  for  coverage; 
Frequency:  Annually;  Affected  Public: 
State,  local  or  tribal  government; 
Number  of  Respondents:  3740;  Total 
Annual  Responses:  675;  Total  Annual 
Hours:  1626.25. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Dated:  February  28,  2000. 
John  P.  Burke  III, 

Reports  Clearance  Officer.  HCFA  Office  of 

Information  Services  Security  and  Standards 

Group,  Division  of  HCFA  Enterprise 

Standards. 

[FR  Doc.  00-6523  Filed  3-15-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Study  Regarding  Shortages  of 
Licensed  Pharmacists 

AGENCY:  Health  Resovuces  and  Services 
Administration.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  "Healthcare  Research  and 
Quality  Act  of  1999",  enacted  on 
December  6,  1999,  requires  the 
Department  of  Health  and  Human 
Services  (HHS)  to  "conduct  a  study  to 
determine  whether  and  to  what  extent 
there  is  a  shortage  of  licensed 
pharmacists."  The  Department  will 
include  in  this  study  a  summary  of 
comments  from  interested  public  and 
private  entities.  The  Department  invites 
all  interested  public  and  private  entities 
to  submit  comments  on  specific  issues. 


including  data  and  studies  supporting 
their  comments. 

DATES:  Comments  must  be  submitted  by 
May  1.  2000. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Vincent  C. 
Rogers.  D.D.S..  M.P.H..  Associate 
Administrator,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Room  8-05. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

SUPPLEMENTARY  INFORMATION:  On 

December  6,  1999,  Congress  enacted  the 
Healthcare  Research  and  Quality  Act  of 
1999,  Pub.  L.  106-129.  to  amend  title  IX 
of  the  Public  Health  Service  Act  by 
revising  and  extending  the  Agency  for 
Healthcare  Policy  and  Research  (now 
referred  to  as  the  Agency  for  Healthcare 
Research  and  Quality).  Section  5  of  Pub. 
L.  106-129  requires  the  Secretary  of 
Health  and  Human  Services  (HHS), 
through  the  appropriate  agencies  of  the 
Public  Health  Service,  to  conduct  a 
study  "to  determine  whether  and  to 
what  extent  there  is  a  shortage  of 
licensed  pharmacists'  and  to  report  back 
to  Congress  in  one  year  after  the  date  of 
enactment  of  the  Act  on  its  findings. 

A  nimiber  of  associations,  such  as  the 
National  Association  of  Chain  Drug 
Stores,  have  been  voicing  concerns  that 
a  shortage  of  pharmacists  in  some  areas 
of  the  country  might  create  a  major 
health  crisis.  HHS  invites  comments 
from  public  and  private  sources  on  the 
following  topics  related  to  pharmacy 
shortages.  Please  address  your 
comments  by  number  as  indicated 
below.  You  need  not  address  all  topics. 

1.  Shortage  of  pharmacists;  for 
example,  vacancy  rates  for  pharmacists' 
jobs  over  time,  existing  documentation 
of  delayed  store  openings  or  reduction 
in  store  hours,  existing  documentation 
of  signing  bonuses  and  other  hiring 
incentives,  and  increases  in  wages; 

2.  Difficulties  that  conununities  may 
be  experiencing  in  accessing  pharmacy 
services.  HHS  is  particularly  interested 
in  difficulties  confronting  those  in  niral 
or  underserved  areas,  services  for  the 
elderly,  and  other  evidence  of  uiunet 
needs  due  to  a  shortage  of  pharmacists; 

3.  How  pharmacies  and  employers  are 
addressing  a  shortage  of  pharmacists;. 

4.  The  use  of  technicians,  and  State 
laws  governing  ratios  of  pharmacists  to 
technicians,  and  limitations  on  the 
functions  technicians  are  permitted  to 
perform,  and  any  requirements  for 
technician  certification; 

5.  The  impact  of  the  growth  of 
managed  care  and  third-party  coverage 
of  prescriptions  on  pharmacy  practice; 
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6.  Problems  or  adverse  events 
connected  with  a  shortage  of 
pharmacists,  e.g.,  medication  errors; 

7.  The  impact  a  drug  benefit  for  the 
Medicare  population  might  have  on 
prescription  volume  and  the  demand  for 
pharmacists; 

8.  Uses  of  automation  or  technology  to 
assist  pharmacists,  such  as  the  use  of 
electronic  transmission  of  prescriptions, 
methods  of  streamlining  dispensing 
processes,  emd  technologies  that  may  be 
under  development  to  improve 
efficiency  of  pharmacists  in  their  duties; 

9.  The  impact  of  Internet  and  mail 
order  pharmacies  on  the  demand  for 
pharmacists;  and 

10.  Existing  information  on  the 
current  pharmacist  education  process; 
in  particular,  applications  to  pharmacy 
programs,  the  impact  that  the  shift  to 
the  doctor  of  pharmacy  as  the  first 
professional  degree  may  have  on 
pharmacy  supply,  trends  in  graduates 
taking  residencies,  and  students'  job 
preferences. 

Dated:  March  9,  2000. 
Claude  Earl  Fox, 
Administrator. 

[FR  Doc.  00-6427  Filed  3-15-00;  8:45  am) 
BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  the  OIG  Compliance 
Program  Guidance  for  Nursing 
Facilities 

agency:  Office  of  Inspector  General 
(OIG),  HHS. 


ACTION:  Notice. 


SUMMARY:  This  Federal  Register  notice 
sets  forth  the  recently  issued 
Compliance  Program  Guidance  for 
Nursing  Facilities  developed  by  the 
Office  of  Inspector  General  (OIG).  The 
OIG  has  previously  developed  and 
published  compliance  program 
guidance  focused  on  several  other  areas 
and  aspects  of  the  health  care  industry. 
We  believe  that  the  development  and 
issuance  of  this  compliance  program 
guidance  for  nursing  facilities  will 
continue  to  serve  as  a  positive  step 
toward  promoting  a  higher  level  of 
ethical  emd  lawful  conduct  throughout 
the  entire  health  care  industr)'. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  C.  Hall,  Office  of  Counsel  to  the 
Inspector  General,  (202)  619-2078. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  creation  of  compliance  program 
guidances  is  a  major  initiative  of  the 
OIG  in  its  effort  to  engage  the  private 
health  care  conmiunity  in  combating 
fraud  and  abuse.  In  the  last  several 
years,  the  OIG  has  developed  and  issued 
compliance  program  guidances  directed 
at  the  following  segments  of  the  health 
care  industry:  the  hospital  industry; 
home  health  agencies;  clinical 
laboratories;  third-party  medical  billing 
companies;  the  durable  medical 
equipment,  prosthetics,  orthotics  and 
supply  industry;  hospices;  and 
Medicare+Choice  organizations  offering 
coordinated  care  plans.  The 
development  of  these  types  of 
compliance  program  guidances  is  based 
on  our  belief  that  a  health  care  provider 
can  use  internal  controls  to  more 
efficiently  monitor  adherence  to 
applicable  statutes,  regulations  and 
program  requirements. 

Copies  of  these  compliance  program 
guidances  can  be  found  on  the  OIG  web 
site  at  http://www.hhs.gov/oig. 

Developing  Compliance  Program 
Guidance  for  Nursing  Facilities 

On  December  18,  1998,  the  OIG 
published  a  solicitation  notice  seeking 
information  and  recommendations  for 
developing  formal  guidance  for  nursing 
facilities  (63  FR  70137).  In  response  to 
that  solicitation  notice,  the  OIG  received 
16  comments  from  various  outside 
sources.  We  carefully  considered  those 
comments,  as  well  as  previous  OIG 
publications,  such  as  other  compliance 
program  guidances  and  Special  Fraud 
Alerts,  in  developing  a  compliance 
program  guidance  for  nursing  facilities. 
In  addition,  we  have  taken  into  account 
past  and  recent  fraud  investigations 
conducted  by  the  OIG's  Office  of 
Investigations  and  the  Department  of 
Justice,  and  have  consulted  with  the 
Health  Care  Financing  Administration. 
In  an  effort  to  ensure  that  all  parties  had 
a  reasonable  opportunity  to  provide 
input  into  a  final  product,  the  draft 
guidance  for  nursing  facilities  was 
published  in  the  Federal  Register  on 
October  29,  1999  (64  FR  58419)  for 
further  comments  and 
recommendations. 

Elements  for  an  Effective  Compliance 
Program 

This  compliance  guidance  for  nursing 
facilities  contains  seven  elements  that 
the  OIG  has  determined  to  be 
fundamental  to  an  effective  compliance 
program: 

•  implementing  written  policies, 
procedures  and  standards  of  conduct; 

•  designating  a  compliance  officer 
and  compliance  committee; 


•  conducting  effective  training  and 
education; 

•  developing  effective  lines  of 
communication; 

•  enforcing  standards  through  well- 
publicized  disciplinary  guidelines; 

•  conducting  internal  monitoring  and 
auditing;  and 

•  responding  promptly  to  detected 
offenses  and  developing  corrective 
action. 

These  elements  are  contained  in 
previous  guidances  issued  by  the  OIG. 
As  with  previously-issued  guidances, 
this  compliance  program  guidance 
represents  the  OIG's  suggestions  on  how 
nursing  facilities  can  best  establish 
internal  controls  and  prevent  fraudulent 
activities.  The  contents  of  this  guidance 
should  not  be  viewed  as  mandatory  or 
as  an  exclusive  discussion  of  the 
advisable  elements  of  a  compliance 
program;  the  document  is  intended  to 
present  voluntary  guidance  to  the 
industry  and  not  represent  binding 
standards  for  nursing  facilities. 

OfiBce  of  Inspector  General's 
Compliance  Program  Guidance  for 
Nursing  Facilities 

I.  Introduction 

The  Office  of  Inspector  General  (OIG) 
of  the  Department  of  Health  and  Human 
Services  (DHHS)  continues  in  its  efforts 
to  promote  voluntarily  implemented 
compliance  programs  for  the  health  care 
industry.'  This  compliance  guidance  is 
intended  to  assist  nursing  facilities  ^ 
develop  and  implement  internal 
controls  and  procedures  that  promote 
adherence  to  applicable  statutes  and 
regulations  of  the  Federal  health  care 
programs  ^  and  private  insurance 


'  The  OIGl  has  issued  comphance  program 
guidances  for  the  following  seven  industry'  sectors: 
hospitals,  clinical  laboratories,  home  health 
agencies,  durable  medical  equipment  suppliers, 
third-party  medical  billing  companies,  hospices, 
and  Medicare-t-Choice  organizations  offering 
coordinated  care  plans.  Over  the  next  year,  the  OIG 
plans  to  issue  compliance  guidances  for  ambulance 
companies  and  individual  and  small  group 
physician  practices. 

2  For  the  purpose  of  this  guidance,  the  term 
"nursing  facility"  includes  a  skilled  nursing  facility 
(SNF)  and  a  nursing  facility  (NF)  that  meet  the 
requirements  of  sections  1819  and  1919  of  the 
Social  Security  Act  (Act),  respectively,  42  U.S.C. 
1395i-3  and  42  U.S.C.  1396r.  Where  appropriate, 
we  distinguish  between  SNFs  and  other  nursing 
facilities. 

^The  term  "Federal  health  care  programs" 
includes  any  plan  or  program  that  provides  health 
benefits,  whether  directly,  through  insurance,  or 
otherwise,  which  is  funded  directly,  in  whole  or  in 
part,  by  the  United  States  Government  {i.e..  via 
programs  such  as  Medicare.  Federal  Employees 
Health  Benefits  Act.  Federal  Employees' 
Compensation  Act.  Black  Lung,  or  the  Longshore 
and  Harbor  Worker's  Compensation  Act)  or  any 
State  health  plan  {e.g..  Medicaid,  or  a  program 
receiving  funds  from  block  grants  for  social  services 
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program  require  nents.  Compliance 
programs  strengthen  Government  efforts 
to  prevent  and  rtduce  fraud  and  abuse, 
as  well  as  furthe  r  the  mission  of  all 
nursing  facilities  to  provide  quality  care 
to  their  resident! . 

Through  this  c  ocument,  the  OIG 
provides  its  vievrs  on  the  fundamental 
elements  of  nurs  ing  facility  compliance 
programs,  as  we  1  as  the  principles  that 
each  nursing  fac  lity  should  consider 
when  developin ;  and  implementing  an 
effective  compli  ince  program.  While 
this  document  p  resents  basic  procedural 
and  structural  guidance  for  designing  a 
compliance  proj  ram,  it  is  not  in  and  of 
itself  a  compliai  ce  program.  Rather,  it  is 
a  set  of  guidelinf  s  that  nursing  facilitiBs 
should  consider  when  developing  and 
implementing  a  compliance  program. 
For  those  nursin  i  facilities  that  have  ah 
existing  progran;  or  are  already  in  the 
process  of  imple  menting  a  compliance 
program,  these  guidelines  may  serve  as 
a  benchmark  ags  inst  which  to  measure 
their  ongoing  efftsrts. 

Implementing  an  effective  compliance 
program  in  a  nui  sing  facility  may 
require  a  signific  ant  commitment  of 
time  and  resourc  es  by  all  parts  of  the 
organization.  He  wever,  superficial 
efforts  or  prograj  ns  that  are  hastily 
constructed  and  implemented  without  a 
long  term  comm  tment  to  a  culture  of 
compliance  like  y  will  be  ineffective 
and  may  expose  the  nursing  facility  to 
greater  liability  than  if  it  had  no 
program  at  all."'  Although  an  effective 
compliance  proj  ram  may  require  a 
reallocation  of  e  cisting  resources,  the 
long  term  benefi  :s  of  establishing  a 
compliance  proj  ram  significantly 
outweigh  the  in!  tial  costs.  In  short, 
compliance  mea  sures  are  an  investment 
that  advance  the  goals  of  the  nursing 
facility,  the  solvency  of  the  Federal 
health  care  programs,  and  the  quality  of 
care  provided  to  the  nursing  home 
resident. 

In  a  continuin  ;  effort  to  collaborate 
closely  with  hea  th  care  providers  and 
the  private  sectc  r,  the  OIG  placed  a 
notice  in  the  Federal  Register  soliciting 
comments  and  recommendations  on 
what  should  be  ncluded  in  this 
compliance  proj  ram  guidance.  ^  In 


i(es) 


or  child  health  serv- 
In  this  document,  thi 
program  requiremenfc 
regulations  and  othei 
Medicare.  Medicaid. 


See  42  U.S.C.  1320a-7b(f). 
term  "Federal  health  care 

refers  to  the  statutes, 
written  directives  governing 
and  all  other  Federal  health 


care  programs. 

*  Recent  case  law 
corporate  director  to 
institute  a  compliani 
may  b«  a  breach  of  a 
See.  e.g..  In  re  Caren  ark 
698  A.2d  959,  970  (C  I 

5  See  63  FR  70137 
Solicitation  of  Infoniat 


ggests  that  the  failure  of  a 
attempt  in  good  faith  to 

program  in  certain  situations 
director's  fiduciary  obligation. 
Int'l  Inc.  Derivative  Litig., 
Chanc.  Del.  1996). 
December  12.  1998).  Notice  for 
ion  and  Recommendations 


addition  to  considering  these  comments 
in  drafting  this  guidance,  we  reviewed 
previous  OIG  publications,  including 
OIG  Special  Fraud  Alerts  and  OIG 
Medicare  Advisory  Bulletins,  as  well  as 
reports  issued  by  OIG's  Office  of  Audit 
Services  (OAS)  and  Office  of  Evaluation 
and  Inspections  (OEI)  affecting  the 
nursing  home  industry.^  In  addition,  we 
relied  on  the  experience  gained  from 
fraud  investigations  of  nursing  home 
operators  conducted  by  OIG's  Office  of 
Investigations,  the  Department  of 
Justice,  and  the  Medicaid  Fraud  Control 
Units. 

A.  Benefits  of  a  Compliance  Program 

The  OIG  believes  a  comprehensive 
compliance  program  provides  a 
mechanism  that  brings  the  public  and 
private  sectors  together  to  reach  mutual 
goals  of  reducing  fraud  and  abuse, 
enhancing  operational  functions, 
improving  the  quality  of  health  care 
services,  and  decreasing  the  cost  of 
health  care.  Attaining  these  goals 
provides  positive  results  to  the  nursing 
facility,  the  Government,  emd  individual 
citizens  alike.  In  addition  to  fulfilling  its 
legal  duty  to  ensure  that  it  is  not 
submitting  false  or  inaccurate  claims  to 
Government  and  private  payors,  a 
niu-sing  facility  may  gain  numerous 
other  benefits  by  voluntarily 
implementing  a  compliance  program. 
The  benefits  may  include: 

•  the  formulation  of  effective  internal 
controls  to  ensure  compliance  with 
statutes,  regulations  and  rules; 

•  a  concrete  demonstration  to 
employees  and  the  community  at  large 
of  the  niu-sing  facility's  commitment  to 
responsible  corporate  conduct; 

•  the  ability  to  obtain  an  accurate 
assessment  of  employee  and  contractor 
behavior; 

•  an  increased  likelihood  of 
identifying  and  preventing  unlawful 
and  unethical  behavior; 

•  the  ability  to  quickly  react  to 
employees'  operational  compliance 
concerns  and  effectively  target  resources 
to  address  those  concerns; 

•  an  improvement  in  the  quality, 
efficiency,  and  consistency  of  providing 
services; 


for  Developing  OIC  Compliance  Program  Guidance 
for  the  Nursing  Home  Industry. 

^The  OIG  periodically  issues  advisory  opinions 
responding  to  specific  inquires  concerning  the 
application  of  the  OIG's  authorities  and  Special 
Fraud  Alerts,  setting  forth  activities  that  raise  legal 
and  enforcement  issues.  These  documents,  as  well 
as  reports  from  OAS  and  OEI  can  be  obtained  on 
the  Internet  at:  http://www.hhs.gov/oig.  We  also 
recommend  that  nursing  home  providers  regularly 
review  the  Health  Care  Financing  Administration 
(HCFA)  website  on  the  Internet  at:  http:// 
www.hcfa.gov,  for  up-to-date  regulations,  manuals, 
and  program  memoranda  related  to  the  Medicare 
and  Medicaid  programs. 


•  a  mechanism  to  encourage 
employees  to  report  potential  problems 
and  allow  for  appropriate  internal 
inquiry  and  corrective  action; 

•  a  centralized  source  for  distributing 
information  on  health  care  statutes, 
regulations  and  other  program 
directives;  '^ 

•  a  mechanism  to  improve  internal 
commimications; 

•  procedures  that  allow  prompt  and 
thorough  investigation  of  alleged 
misconduct;  and 

•  through  early  detection  and 
reporting,  minimizing  loss  to  the 
Government  from  false  claims,  and 
thereby  reducing  the  nursing  facility's 
exposure  to  civil  damages  and  penalties, 
criminal  sanctions,  and  administrative 
remedies.^ 

The  OIG  recognizes  that  the 
implementation  of  a  compliance 
program  may  not  entirely  eliminate 
fraud  and  abuse  from  the  operations  of 
a  nursing  facility.  However,  a  sincere 
effort  by  the  nursing  facility  to  comply 
with  applicable  statutes  and  regulations 
as  well  as  Government  and  private 
payer  health  care  program  requirements, 
through  the  establishment  of  a 
compliance  program,  significantly 
reduces  the  risk  of  unlawful  or  improper 
conduct. 

B.  Application  of  Compliance  Program 
Guidance 

Given  the  diversity  within  the  long 
term  care  industry,  there  is  no  single 
"best"  nursing  facility  compliance 
program.  The  OIG  recognizes  the 
complexities  of  this  industry  and  is 
sensitive  to  the  differences  among  large 
national  chains,  regional  multi-facility 
operators,  and  small  independent 
homes.  However,  the  elements  of  this 
guidance  can  be  used  by  all  nursing 
facilities  to  establish  a  compliance 
program,  regardless  of  size  (in  terms  of 
employees  and  gross  revenues),  nimiber 
of  locations,  or  corporate  structure. 


'  Counsel  to  the  nursing  facility  should  be 
consulted  as  appropriate  regarding  interpretation 
and  legal  analysis  of  laws  related  to  the  Federal 
health  care  programs  and  laws  related  to  fraud, 
abuse  and  other  legal  requirements. 

*  For  example,  the  OIG  will  consider  the 
existence  of  an  effective  compliance  program  that 
pre-dated  any  governmental  investigation  when 
addressing  the  appropriateness  of  administrative 
sanctions.  However,  the  burden  is  on  the  nursing 
facility  to  demonstrate  the  operational  effectiveness 
of  the  compliance  program.  Further,  the  False 
Claims  Act,  31  U.S.C.  3729-3733,  provides  that  a 
person  who  has  violated  the  Act,  but  who 
voluntarily  discloses  the  violation  to  the 
Government  within  30  days  of  detection,  in  certain 
circumstances  will  be  subject  to  not  less  than 
double,  as  opposed  to  treble,  damages.  See  31 
U.S.C.  3729(a).  In  addition,  criminal  sanctions  may 
be  mitigated  by  an  effective  compliance  program 
that  was  in  place  at  the  time  of  the  criminal  offense. 
See  note  1 1 . 
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Similarly,  a  corporation  that  provides 
long  term  care  as  part  of  an  integrated 
health  care  delivery  system  may 
incorporate  these  elements  into  its 
structure.'' 

We  recognize  that  some  nursing 
facilities  may  not  be  able  to  adopt 
certain  elements  to  the  same  degree  as 
others  with  more  extensive  resources. 
At  the  end  of  several  sections  of  this 
document,  the  OIG  has  offered 
suggestions  to  assist  these  smaller 
nursing  facility  providers  in 
implementing  the  principles  expressed 
in  this  guidance.  Regardless  of  size, 
structure  or  available  resources,  the  OIG 
recommends  that  every  nursing  facility 
should  strive  to  accomplish  the 
objectives  and  principles  underlying  all 
of  the  compliance  polices  and 
procedures  in  this  guidance. 

By  no  means  should  the  contents  of 
this  guidance  be  viewed  as  an  exclusive 
or  complete  discussion  of  the  advisable 
elements  of  a  compliance  program.  On 
the  contrary,  the  OIG  strongly 
encourages  nursing  facilities  to  develop 
and  implement  compliance  elements 
that  uniquely  address  the  areas  of 
potential  problems,  common  concerns, 
or  high  risk  areas  that  apply  to  their 
own  facilities.  Furthermore,  this 
guidance  may  be  modified  and 
expanded  as  more  information  and 
knowledge  is  obtained  by  the  OIG,  and 
as  changes  occur  in  the  statutes, 
regulations  and  rules  of  the  Federal 
health  care  programs  and  private  health 
plans.  New  compliance  practices  also 
may  be  incorporated  into  this  guidance 
if  the  OIG  discovers  enhancements  that 
promote  effective  compliance. 

U.  Compliance  Program  Elements 

A.  The  Seven  Basic  Compliance 
Elements 

The  OIG  believes  that  every  effective 
compliance  program  must  begin  with  a 
formal  commitment  ^°  by  the  nursing 
facility's  governing  body  to  address  all 
of  the  applicable  elements  listed  below, 
which  are  based  on  the  seven  steps  of 
the  Federal  Sentencing  GuideUnes." 


"For  example,  this  would  include  providers  that 
own  hospitals,  skilled  nursing  facilities,  long  term 
care  facilities  and  hospices. 

•°A  formal  commitment  may  include  a  resolution 
by  the  board  of  directors,  owner(s),  or  president, 
where  applicable.  Evidence  of  that  commitment 
should  include  the  allocation  of  adequate  resources, 
a  timetable,  and  the  identification  of  an  individual 
to  serve  as  a  compliance  officer  or  coordinator  to 
ensure  that  each  of  the  recommended  and  adopted 
elements  is  addressed.  Once  a  commitment  has 
been  established,  a  compliance  officer  should 
immediately  be  chosen  to  oversee  the 
implementation  and  ongoing  operation  of  the 
compliance  program. 

'*  See  United  States  Sentencing  Commission 
Guidelines.  Guidelines  Manual,  8A1.2,  Application 


The  OIG  recognizes  that  full 
implementation  of  all  elements  may  not 
be  immediately  feasible  for  all  nursing 
facilities.  However,  as  a  first  step,  a 
good  faith  and  meaningful  conunitment 
on  the  part  of  nursing  facility 
management  will  substantially 
contribute  to  the  program's  successful 
implementation.  As  the  compliance 
program  is  effectuated,  that  commitment 
should  cascade  down  through 
management  to  every  employee  and 
contractor  of  the  nursing  facility. 

At  a  minimum,  a  comprehensive 
compliance  program  should  include  the 
following  seven  elements: 

(1)  The  development  and  distribution 
of  v^Titten  standards  of  conduct,  as  well 
as  written  policies,  procedures  and 
protocols  that  promote  the  nursing 
facility's  commitment  to  compliance 
[e.g.,  including  adherence  to  die 
compliance  program  as  an  element  in 
evaluating  managers  and  employees) 
and  address  specific  areas  of  potential 
fraud  and  abuse,  such  as  claims 
development  and  submission  processes, 
quality  of  care  issues,  and  financial 
arrangements  with  physicians  and 
outside  contractors; 

(2)  The  designation  of  a  compliance 
officer  and  other  appropriate  bodies 
[e.g.,  a  corporate  compliance  committee) 
charged  with  the  responsibility  for 
developing,  operating  and  monitoring 
the  compliance  program,  and  who 
reports  directly  to  the  owner{s), 
governing  body  and/or  CEO;  '^ 

(3)  The  development  and 
implementation  of  regular,  effective 
education  and  training  programs  for  all 
affected  employees;  ^^ 

(4)  The  creation  and  nAintenance  of 
an  effective  line  of  communication 
between  the  compliance  officer  and  all 
employees,  including  a  process,  such  as 
a  hotline  or  other  reporting  system,  to 
receive  complaints,  and  the  adoption  of 
procedures  to  protect  the  anonymity  of 
complainants  and  to  protect  whistle 
blowers  from  retaliation; 


Note  3(k).  The  Federal  Sentencing  Guidelines  are 
detailed  policies  and  practices  for  the  Federal 
criminal  justice  system  that  prescribe  the 
appropriate  sanctions  for  offenders  convicted  of 
Federal  crimes. 

'^The  roles  of  the  compliance  officer  and  the 
corporate  compliance  committee  in  implementing 
an  effective  compliance  program  are  discussed 
throughout  this  guidance.  However,  the  OIG 
recognizes  that  differences  in  the  sizes  and 
structures  of  nursing  facilities  may  result  in 
differences  in  the  ways  in  which  compliance 
programs  function. 

"Training  and  educational  programs  for  nursing 
facilities  should  be  detailed,  comprehensive  and  at 
the  same  time  targeted  to  address  the  needs  of 
specific  employees  based  on  their  responsibilities 
within  the  facility.  Existing  in-service  training 
programs  can  be  expanded  to  address  general 
compliance  issues,  as  well  as  the  risk  areas 
identified  in  that  part  of  nursing  home  operations. 


(5)  The  use  of  audits  and/or  other  risk 
evaluation  techniques  to  monitor 
compliance,  identify  problem  areas,  and 
assist  in  the  reduction  of  identiHed 
problems;  '•' 

(6)  The  development  of  policies  and 
procedures  addressing  the  non- 
employment  or  retention  of  excluded 
individuals  or  entities  and  the 
enforcement  of  appropriate  disciplinary 
action  against  employees  or  contractors 
who  have  violated  corporate  or 
compliance  policies  and  procedures, 
applicable  statutes,  regulations,  or 
Federal,  State,  or  private  payor  health 
care  program  requirements;  and 

(7)  The  development  of  policies  and 
procedures  with  respect  to  the 
investigation  of  identified  systemic 
problems,  which  include  direction 
regarding  the  prompt  and  proper 
response  to  detected  offenses,  such  as 
the  initiation  of  appropriate  corrective 
action,  repayments,  and  preventive 
measures. 

B.  Written  Policies  and  Procedures 

Every  compliance  program  should 
develop  and  distribute  written 
compliance  standards,  procedures,  and 
practices  that  guide  the  nursing  facility 
and  the  conduct  of  its  employees 
throughout  day-to-day  operations.  These 
policies  and  procedures  should  be 
developed  under  the  direction  and 
supervision  of  the  compliance  officer, 
the  compliance  committee,  and 
operational  managers.  At  a  minimum, 
they  should  be  provided  to  all 
employees  who  are  affected  by  these 
policies,  as  well  as  physicians, 
suppliers,  nursing  facility  agents,  and 
contractors,  as  applicable  to  those 
entities.'^  In  addition  to  general 
corporate  policies  and  procedures,  an 
effective  compliance  program  shoidd 
include  specific  policies  and  procedures 
for  the  different  clinical,  financial,  and 
administrative  functions  of  a  nursing 
facility. 


'*  For  example,  periodically  spot -checking  the 
work  of  coding  and  billing  personnel  should  be  part 
of  a  compliance  program.  In  addition,  procedures 
to  regularly  monitor  the  care  provided  to  nursing 
facility  residents  and  to  ensure  that  deficiencies 
identified  by  sur\'eyors  are  corrected  should  be 
incorporated  into  the  compliance  program's 
evaluation  and  monitoring  functions. 

"According  to  the  Federal  Sentencing 
Guidelines,  an  organization  must  have  established 
compliance  standards  and  procedures  to  be 
followed  by  its  employees  and  other  agents  in  order 
to  receive  sentencing  credit  for  an  "effective" 
compliance  program.  The  Federal  Sentencing 
Guidelines  define  "agent"  as  "any  individual, 
including  a  director,  an  officer,  an  employee,  or  an 
independent  contractor,  authorized  to  act  on  behalf 
of  the  organization."  See  United  States  Sentencing 
Commission  Guidelines,  Guidelines  Manual,  8A1.2, 
Application  Note  3(d). 
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1.  Code  of  Cond  ict 

While  a  clear  i  tatement  of  policies 
and  procedures  s  at  the  core  of  a 
compliance  proj  ram,  the  OIG 
recommends  ths  t  nursing  facilities  start 
the  process  with  the  development  of  a 
corporate  statem  ent  of  principles  that 
will  guide  the  o[ierations  of  the 
provider.  One  cc  mmon  expression  of 
this  statement  oj  principles  is  the  code 
of  conduct.  '*  Th  b  code  should  function 
in  the  same  fash  on  as  a  constitution, 
i.e..  as  a  foundat  onal  document  that 
details  the  fundi  mental  principles, 
values,  and  framework  for  action  within 
an  organization.  The  code  of  conduct  for 
a  nursing  facilit]  should  articulate  the 
organization's  e^  pectations  of 
employees,  as  w  ;11  as  summarize  the 
basic  legal  princ  pies  under  which  the 
organization  mu  st  operate.  Unlike  the 
more  detailed  pdicies  and  procedures, 
the  code  of  conduct  should  be  brief, 
easily  readable  a>id  cover  general 
principles  applicable  to  all  employees. 

The  code  of  cc  nduct  should  be 
distributed  to,  ai  id  comprehensible  by, 
all  affected  employees. ^^  Depending  on 
the  facility's  wofk  force,  this  may  mean 
that  the  code  shdidd  be  translated  into 
other  languages  when  necessary  and 
written  at  appropriate  reading  levels. 
Further,  any  employee  handbook 
delineating  the  ^andards  of  conduct 
rly  updated  to  reflect 
I  applicable  Government 

care  program 
lally,  the  OIG 
current  employees,  as 
well  as  those  ne^ly  hired,  should 
certify  that  they  have  received,  read, 
and  will  abide  b;  r  the  organization's 
code  of  conduct.  These  certifications, 
updated  any  tim  ?  the  code  is  revised  or 
amended  by  the  organization,  should  be 
retained  in  the  e  nployee's  personnel 
file  and  made  available  for  review. ^^ 

The  OIG  believes  that  all  nursing 
facilities  should  operate  under  the 
guidance  of  a  co  ie  of  conduct.  While 
the  OIG  recognis  es  that  some  nursing 


should  be  reguh 
developments  ir 
and  private  heali 
requirements.  Fi| 
recommends  tha 


tie 


■ly 


'I 


'*The  OIG  strongl] 
and  involvement  of 
governing  board,  CEC  i 
from  various  levels  o 
in  the  development 
program,  especially 
Management  and  em 
process  communicates 
commitment  to  all 
with  the  organizatioi  's 

"The  code  also 
available,  to  the  resi 
as  the  physicians  anc 
the  facility. 

'"  Documentation 
compliance  efforts  is 
internal  assessments 
well  as  during  any 
facility's  efforts  to  o 
program  requirement. 


ish) 

ii  Bl 


encourages  the  participation 
nursing  facility's  owner(s), 
,  as  well  as  other  personnel 
the  organizational  structure 
all  aspects  of  the  compliance 
e  standards  of  conduct, 
oyee  involvement  in  this 
a  strong  and  explicit 
ployees  of  the  need  to  comply 
standards  of  conduct. 


uld  be  distributed,  or  at  least 
nts  and  their  families,  as  well 
contractors  associated  with 


(  f  employee  training  and  other 
important  in  conducting 
of  the  compliance  program,  as 
th  ird-party  evaluation  of  the 
:o  nply  with  Federal  health  care 
See  section  11. F. 


facilities  may  not  have  the  resources  to 
establish  a  comprehensive  compliance 
program,  we  beheve  that  every  nursing 
facility  can  design  a  program  that 
addresses  the  seven  elements  set  out  in 
this  guidance,  albeit  at  different  levels 
of  sophistication  and  complexity.  In  its 
most  fundamental  form,  a  facility's  code 
of  conduct  is  a  basic  set  of  standards 
that  articulate  the  organization's 
philosophy,  summarize  basic  legal 
principles,  and  teach  employees  how  to 
respond  to  practices  that  may  violate  the 
code  of  conduct.  These  standards 
should  be  posted  and  distributed  to 
every  employee.  Fiulher,  even  a  small 
nursing  facility  should  obtain  written 
attestation  from  its  employees  to 
confirm  their  imderstanding  and 
commitment  to  the  nursing  facility's 
code  of  conduct. 

2.  Specific  Risk  Areas 

As  part  of  their  commitment  to  a 
compliance  program,  nursing  facihties 
should  prepare  a  comprehensive  set  of 
written  policies  and  procediu-es  that  are 
in  place  to  prevent  baud  and  abuse  in 
facility  operations  and  to  ensure  the 
appropriate  care  of  their  residents. 
These  policies  and  procediu^s  should 
educate  and  alert  all  affected  managers 
and  employees  of  the  Federal  health 
care  program  and  private  payor 
requirements,  the  consequences  of 
noncompUance,  and  the  specific 
procedures  that  nursing  facility 
employees  should  follow  to  report 
problems,  to  ensure  compliance,  and  to 
rectify  any  prior  noncompliance. 

The  OIG  recognizes  that  many  States 
require  nursing  facilities  to  have  a 
policies  and  procediu^s  manual  and 
that  most  facilities  have  in  place 
procedures  to  prevent  fiaud  and  abuse 
in  their  institutions.  These  providers 
may  not  need  to  develop  a  new, 
comprehensive  set  of  policies  as  part  of 
their  compliance  program  if  existing 
policies  effectively  encompass  the 
provider's  operations  and  relevant  rules. 
However,  the  nursing  home  industry  is 
subject  to  numerous  Federal  and  State 
statutes,  rules,  regulations  and  manual 
instructions.  ^  3  Because  these  program 
requirements  are  fi^uently  modified, 
the  OIG  recommends  that  all  nursing 
facilities  evaluate  their  current 
compliance  policies  and  procedures  by 
conducting  a  baseline  assessment  of  risk 
areas,  as  well  as  subsequent 
reevaluations.20  The  OIG  also 


"  See  http://www.hcfa.gov  for  information  on 
obtaining  a  set  of  all  Medicare  and  Medicaid 
manuals. 

^0  In  addition,  all  providers  should  be  aware  of 
the  enforcement  priorities  of  Federal  and  State 
regulators  and  law  enforcement  agencies.  OIG 
periodically  issues  Special  Fraud  Alerts  and  Special 


recommends  that  these  internal 
compliance  reviews  be  undertaken  on  a 
regular  basis  to  ensure  compliance  with 
ciurent  program  requirements. 

To  assist  nursing  facilities  in 
performing  this  internal  assessment,  the 
OIG  has  developed  a  fist  of  potential 
risk  areas  affecting  nursing  facility 
providers.  These  risk  areas  include 
quality  of  care  and  residents'  rights, 
employee  screening,  vendor 
relationships,  billing  and  cost  reporting, 
and  record  keeping  and  documentation. 
This  list  of  risk  areas  is  not  exhaustive, 
nor  all  encompassing.  Rather,  it  should 
be  viewed  as  a  starting  point  for  an 
internal  review  of  potential 
vulnerabilities  within  the  nursing 
facility.21  The  objective  of  this 
assessment  should  be  to  ensure  that  the 
employees,  managers  and  directors  are 
aware  of  these  risk  areas  and  that  steps 
are  taken  to  minimize,  to  the  extent 
possible,  the  types  of  problems 
identified.  While  there  are  many  ways 
to  accomplish  this  objective, 
comprehensive  written  policies  and 
procedures  that  are  communicated  to  all 
appropriate  employees  and  contractors 
are  the  first  step  in  an  effective 
compliance  program. 

The  OIG  believes  that  sound  operating 
compliance  policies  are  essential  to  all 
nursing  facilities,  regardless  of  size  and 
capability.  If  a  lack  of  resources  to 
develop  such  policies  is  genuinely  an 
issue,  the  OIG  recommends  that  those 
nursing  facilities  focus  first  on  those 
risk  areas  most  Ukely  to  arise  in  their 
business  operations.  At  a  minimum, 
resources  should  be  directed  to  analyze 
the  results  of  annual  surveys, 22  and  to 
verify  that  the  facility  has  effectively 
addressed  any  deficiencies  cited  by  the 
surveyors.  An  effective  and  low-cost 
means  to  accomplish  this  is  through  the 
use  of  the  facility's  Quality  Assessment 
and  Assiuance  Committee.  The 
committee  shoidd  consist  of  facility  staff 
members,  including  the  Director  of 


Advisory  Bulletins  that  identify  activities  believed 
to  raise  enforcement  concerns.  These  documents 
and  other  materials  that  provide  insight  into  the 
nursing  home  enforcement  priorities  of  the  OIG  are 
referenced  throughout  this  guidance. 

"  The  OIG  recommends  that,  in  addition  to  the 
list  set  forth  below,  the  provider  review  the  OlG's 
Work  Plan  to  identify  vulnerabilities  and  risk  areas 
on  which  the  OIG  will  focus  during  the  following 
year.  In  addition,  it  is  recommended  that  the 
nursing  facility  routinely  review  the  OIG's 
semiannual  reports,  which  identify  program 
vulnerabilities  and  risk  areas  that  the  OIG  has 
targeted  during  the  preceding  six  months.  All  of 
these  documents  are  available  on  the  OIG's 
webpageat  http://www.hhs.gov/oig. 

2'  State  and  local  agegncies  enter  into  agreements 
with  DHHS  under  which  they  survey  and  make 
recommendations  regarding  whether  providers 
meet  the  Medicare  participation  requirements  or 
other  requirements  for  SNFs  and  NFs.  See  42  CFR 
48«.l  0,488.12. 
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Nursing  and  the  medical  director. 
Inclusion  and  participation  of  direct 
care  staff  (e.g.,  nurses  and  nurses'  aides 
who  provide  direct  resident  care) 
should  be  encom-aged.  This  committee 
is  best  suited  to  establish  measurable, 
outcome-based  criteria  that  focus  on 
vulnerabilities  that  adversely  affect  the 
care  of  residents.  On  a  periodic  basis, 
the  committee  should  meet  to  identify 
issues  affecting  the  quality  of  care 
provided  to  the  residents  and  to  develop 
and  implement  appropriate  corrective 
actions.  The  time  commitment  required 
for  this  collaborative  effort  will  vary 
according  to  the  magnitude  of  the 
facility's  quality  assessment  and 
assurance  issues. 

Creating  a  resource  manual  from 
publicly  available  information  may  be  a 
cost-effective  approach  for  developing 
policies  and  procedures  to  improve  the 
quality  of  each  resident's  life.  For 
example,  a  simple  binder  that  contains 
a  facility's  written  policies  and 
procedures,  the  most  recent  survey 
findings  and  plan  of  correction,  relevant 
HCFA  instructions  and  bulletins,  and 
summaries  of  key  OIG  documents  {e.g., 
Special  Fraud  Alerts,  Advisory 
Bulletins,  inspection  and  audit  reports) 
can  be  regularly  updated  and  made 
accessible  to  all  employees.  Particularly 
in  the  case  of  more  technical  materials, 
it  may  be  advisable  to  provide 
summaries  in  the  handbook  and  make 
the  source  documents  available  upon 
request.  If  individualized  copies  of  this 
handbook  are  not  made  available  to  all 
employees,  then  a  reference  copy 
should  be  available  in  a  readily 
accessible  location,  as  well  as  from  the 
designated  compliance  officer. 

a.  Quality  of  Care 

The  OIG  believes  that  a  niu-sing 
facility's  compliance  policies  should 
start  with  a  statement  that  affirms  the 
facility's  commitment  to  providing  the 
care  and  services  necessary  to  attain  or 
maintain  the  resident's  "highest 
practicable  physical,  mental  and 
psychosocial  well-being."  ^^  To  achieve 
the  goal  of  providing  quality  care, 
nursing  facilities  should  continually 
measure  their  performance  against 
comprehensive  standards  that,  at  a 
minimum,  must  include  Medicare 
requirements. 2''  In  addition  to  these 


regulations,  a  facility  should  develop  its 
own  quality  of  care  protocols  and 
implement  mechanisms  for  evaluating 
compliance  with  those  protocols.  As 
part  of  its  ongoing  commitment  to 
quality  care,  the  facility  should 
implement  a  system  that  reviews  each 
resident's  outcomes  and  improves  on 
those  outcomes  through  analysis  and 
modification  of  the  delivery  of  care. 
After  the  care  delivery  protocols  have 
been  modified,  the  facility  should  re- 
analyze the  residents'  outcomes  to 
assure  that  the  modification  had  the 
desired  result  and  has  actually 
improved  care.  Although  resident  care 
protocols  are  a  useful  tool  for 
maintaining  or  improving  the  quality  of 
care,  facilities  should  ensure  that 
measurable  resident  outcomes  are  used 
to  determine  the  adequacy  of  the  care 
actually  rendered. 

As  noted  above,  current  and  past 
surveys  are  a  good  place  to  begin  to 
identify  specific  risk  areas  and 
regulatory  vulnerabilities  at  the 
individual  facility.  Any  deficiencies 
discovered  by  an  annual  State  agency 
survey,  Federal  validation  survey  or 
complaint  survey  reflect  noncompliance 
with  the  program  requirements  for 
nursing  homes  and  can  be  the  basis  for 
enforcement  actions. ^^  Those 
deficiencies  identified  by  the  State 
agency  survey  instrument  must  be 
addressed  and,  where  appropriate,  the 
corrective  action  should  be  incorporated 
into  the  facility's  policies  and 
procedures  as  well  as  reflected  in  its 
training  and  educational  programs.  In 
addition  to  responding  promptly  to 
deficiencies  identified  through  the 
survey  and  certification  process,  nursing 
facilities  should  take  proactive  measures 
to  identify,  anticipate,  and  respond  to 
quality  of  care  risk  areas  identified  by 
the  nursing  home  ombudsman  or  other 
sources. 

As  noted  throughout  this  guidance, 
each  provider  must  assess  its 
vulnerability  to  particular  abusive 
practices  in  light  of  its  unique 
circumstances.  However,  the  OIG, 
HCFA,  the  Department  of  Justice,  and 
State  enforcement  agencies  have 
substantial  experience  in  identifying 
quality  of  care  risk  areas.  Some  of  the 
special  areas  of  concern  include: 


"  42  CFR  483.25.  See  OIG  report  OEI-02-98- 
00060  "Quality  of  Care  in  Nursing  Homes:  An 
Overview,"  in  which  the  OIG  found  that,  although 
the  overall  number  of  deficiencies  identified 
through  the  survey  and  certification  process  was 
decreasing,  the  number  of  "quality  of  care"  and 
other  serious  deficiencies  was  increasing. 

z*  See  42  CFR  part  483.  which  establishes 
requirements  for  long  term  care  facilities.  HCFA's 
regulations  establish  requirements  that  must  be  met 
for  a  nursing  facility  to  qualify  to  participate  in  the 


Medicare  and  Medicaid  programs.  State  licensure 
laws  may  impose  additional  requirements  for  the 
establishment  and  certification  of  a  nursing  facility. 

25  See  42  CFR  part  488,  subparts  A.  B,  C,  E,  and 
F.  The  survey  instrument  is  used  to  identify 
deficiencies,  such  as:  failure  to  notify  residents  of 
their  rights:  improper  use  of  restraints  for  discipline 
purposes:  lack  of  a  clean  and  safe  environment: 
failure  to  provide  care  for  basic  living  activities, 
including  failing  to  prevent  and/or  treat  pressure 
ulcers,  urinary  incontinence  and  hydration:  and 
failing  to  properly  feed  residents. 


•  absence  of  a  comprehensive, 
accurate  assessment  of  each  resident's 
functional  capacity  and  a 
comprehensive  care  plan  that  includes 
measiu-able  objectives  and  timetables  to 
meet  the  resident's  medical,  nursing, 
and  mental  and  psychosocial  needs;  ** 

•  inappropriate  or  insufficient 
treatment  and  services  to  address 
residents'  clinical  conditions,  including 
pressure  ulcers,  dehydration, 
malnutrition,  incontinence  of  the 
bladder,  and  mental  or  psychosocial 
problems;  ^^ 

•  failure  to  accommodate  individual 
resident  needs  and  preferences;  ^b 

•  failure  to  properly  prescribe, 
administer  and  monitor  prescription 
drug  usage;  -^ 

•  inadequate  staffing  levels  or 
insufficiently  trained  or  supervised  staff 
to  provide  medical,  nursing,  and  related 
services;  ^° 


^  As  stated  above,  each  resident  must  receive  the 
necessary  care  and  services  to  attain  or  maintain  the 
highest  practicable  physical,  mental,  and 
psychosocial  well-being,  in  accordance  with  the 
resident's  assessment  and  plan  of  care.  See  42  CFR 
483.25.  The  OIG  recognizes  that  this  standard  does 
not  always  lend  itself  to  easy,  objective  evaluation. 
The  matter  is  further  complicated  by  the  right  of  the 
resident,  or  his  or  her  legal  representative,  to  decide 
on  a  course  of  treatment  that  may  be 
contraindicated.  The  Patient  Self-Determination  Act 
(Omnibus  Budget  Reconciliation  Act  of  1990.  Pub. 
L.  101-508.  sec.  4206  and  4751)  requires  health  care 
institutions  to  educate  patients  about  advance 
directives  and  to  document  their  decision  on  life- 
sustaining  treatments. 

2'  HCFA  has  created  a  repository  of  best  practice 
guidelines  for  the  care  of  residents  at  risk  of 
pressure  ulcers,  dehydration,  malnutrition,  and 
other  clinical  conditions.  See  http://www.hcfa.gov/ 
medicaid/siq/siqhmpg.htm. 

2«42CFR483.15(eHl) 

■'"The  OIG  has  conducted  a  series  of  reviews  that 
focused  on  prescription  drug  use  in  nursing  homes. 
See  OIG  reports  OEI-06-96-00080.  OEI-06-96- 
00081.  OEI-06-96-00082— "Prescription  Drug  Use 
in  Nursing  Homes — Reports  1,  2  and  3."  The  OIG 
found  that  patients  experienced  adverse  reactions  to 
various  drugs  as  a  result  of  inappropriate 
prescribing  and  inadequate  monitoring  of 
medication  usage.  The  reviews  revealed  serious 
concerns,  including  residents  receiving  drugs  for 
which  their  medical  records  lacked  evidence  of  a 
prescription  and  the  prescription  of  drugs  judged 
inappropriate  for  use  by  elderly  persons.  The 
studies  also  found  that  medication  records  were 
often  incomplete  and  not  readily  accessible,  making 
it  difficult  for  a  pharmacist  to  identify  or  confirm 
drug  regimens  or  problems. 

'"  For  example.  Federal  regulations  require  that 
the  medical  care  of  each  resident  be  super^'ised  by 
a  physician,  who  must  see  the  resident  at  least  once 
every  30  days  for  the  first  90  days  after  admission 
and  at  least  once  every  60  days  thereafter.  See  42 
CFR  483.40(c).  The  facility  also  must  retain  the 
services  of  a  registered  nurse  for  at  least  8 
consecutive  hours  a  day.  7  days  a  week  (42  CFR 
483.30),  as  well  as  a  qualified  dietitian  (42  CFR 
483.35).  In  addition  to  these  basic  Federal 
requirements,  the  OIG  strongly  believes  that  the 
facility  should  conform  to  State-mandated  staffing 
levels  where  they  exist  and.  in  addition,  adopt  its 
own  minimum  "hours  per  patient"  (or  acuity) 
staffing  standards.  A  facility  should  ensure  that  it 
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•  failure  to  pro  i^ide  appropriate 
therapy  services;  '' 

•  failure  to  pro  i^ide  appropriate 
services  to  assist :  esidents  with 
activities  of  daily  living  (e.g.,  feeding, 
dressing,  bathing,  etc.); 

•  failure  to  pro  /ide  an  ongoing 
activities  progran  to  meet  the 
individual  needs  of  all  residents;  and 

•  failure  to  rep  )rt  incidents  of 
mistreatment,  nej  lect,  or  abuse  to  the 
administrator  of  t  le  facility  and  other 
officials  as  requir  ;d  by  law.^^ 

As  noted  previ<  tusly,  a  nursing  facility 
that  has  a  history  of  serious  deficiencies 
should  use  those  survey  results  as  a 
starting  point  for  mplementing  a 
comprehensive  p  an  to  improve  its 
quality  of  care.  Tie  quality  of  life  for 
nursing  home  res  dents  can  be 
improved  most  di  rectly  by  effectively 
addressing  these  i  isk  areas  with  written 
policies  and  proc  >dures.  which  are  then 
implemented  thrc  ugh  effective  training 
programs  and  sup  ervision. 
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b.  Residents'  Rights 

The  Budget  Reconciliation  Act 
(OBRA)  of  1987,  Public  Law  100-203, 
established  a  number  of  requirements  to 
protect  and  promote  the  rights  of  each 
resident. ^3  In  addition,  many  States 
have  adopted  specific  lists  of  residents' 
rights.3''  'The  nursing  facility's  policies 
should  address  the  residents'  right  to  a 
dignified  existence  that  promotes 
freedom  of  choice,  self-determination, 
and  reasonable  accommodation  of 
individual  needs.  To  protect  the  rights 
of  each  resident,  the  OIG  recommends 
that  a  provider  address  the  following 
risk  areas  as  part  of  its  compliance 
policies: 

•  discriminatory  admission  or 
improper  denial  of  access  to  care;  ^^ 

•  verbal,  mental  or  physical  abuse, 
corporal  punishment  and  involuntary 
seclusion;  ^^ 

•  inappropriate  use  of  physical  or 
chemical  restraints;  ^'^ 

•  failure  to  ensure  that  residents  have 
personal  privacy  and  access  to  their 
personal  records  upon  request  and  that 
the  privacy  and  confidentiality  of  those 
records  are  protected;  ^^ 


"  See  generally.  42  U.S.C.  1395i-3  and  42  CFR 
part  483. 

"  In  OIG  report  OEI-02-98-00350  "Long  Term 
Ombudsman  Program:  Complaint  Trends,"  the  OIG 
points  out  that  complaints  about  resident  care  and 
resident  rights  have  been  increasing.  Resident  care 
concerns  included  complaints  about  personal  care, 
such  as  pressure  ulcers  and  hygiene,  lack  of 
rehabilitation,  the  inappropriate  use  of  restraints, 
abuse  and  neglect,  problems  with  admissions  and 
eviction,  and  the  exercise  of  personal  rights.  Some 
ombudsmen  observed  that  the  increasing  number  of 
complaints  could  be  due  to  a  greater  presence  of 
ombudsmen  staff  in  nursing  homes.  However,  a 
comparison  of  each  State's  staffing  ratio  and 
visitation  rate  to  their  complaint  ratio  found  that 
States  with  more  staff  and  more  frequent  visits  did 
not  necessarily  have  more  complaints. 

^^  Nursing  facilities  must  offer  care  to  all 
residents  who  are  eligible  in  accordance  with 
Federal  and  State  laws  governing  admissions.  See 
42  CFR  483.12(d).  The  provider  also  must  maintain 
identical  policies  regarding  "transfer,  discharge, 
and  provision  of  services  under  the  State  plan"  for 
all  residents,  regardless  of  payment  source.  See  42 
CFR  483.12(c).  See  also  OIG  report  OEl-02-99- 
00401  "Early  Effects  of  the  Prospective  Payment 
System  on  Access  to  Skilled  Nursing  Facilities."  It 
also  is  inappropriate  to  condition  admission  on  a 
prospective  resident's  agreement  to  hold  the  facility 
harmless  for  injuries  or  poor  care  provided  to  the 
individual. 

"  See  California  Nursing  Howes:  Care  Problems    • 
Persist  Despite  Federal  and  State  Oversight,  GAO/ 
HEHS-98-202  (July  1998).  As  noted  previously,  the 
facility  must  establish  a  process  by  which  the 
facility  administrator  and  other  officials  in 
accordance  with  State  law  (including  the  State 
survey  and  certification  agency)  are  informed  of 
incidents  of  abuse  and  an  investigation  is 
conducted  within  5  days  of  the  incident.  See  42 
CFR  483.13(c)(4). 

3'  See  OIG  report  OEl-01-91-00840  "Minimizing 
Restraints  in  Nursing  Homes:  A  Guide  to  Action." 

^  It  is  a  violation  of  the  Medicare  participation 
requirements  to  make  unauthorized  disclosures 
from  the  resident's  medical  records.  See  42  CFR 


•  denial  of  a  resident's  right  to 
participate  in  care  and  treatment 
decisions;  ^9  and 

•  failure  to  safeguard  residents' 
financial  affairs."" 

c.  Billing  and  Cost  Reporting 

Abusive  and  fraudulent  billing 
practices  in  the  Federal  health  care 
programs  drain  the  public  fisc  of  the 
funds  needed  to  provide  program 
beneficiaries  medically  necessary  items 
and  services.  These  types  of  abusive 
practices  also  have  had  an  adverse 
financial  impact  on  private  health 
insurance  plans  and  their  subscribers. 
Over  the  last  twenty  years,  the  OIG  has 
identified  patterns  of  improper  and 
fraudulent  activities  that  cover  the 
spectrnm  of  health  care  services  and 
have  cost  taxpayers  billions  of  dollars."^ 
These  fraudulent  billing  practices,  as 
well  as  abuses  in  other  risk  areas  that 
are  described  in  this  compliance 
program  guidance,  have  resulted  in 
criminal,  civil  and  administrative 
enforcement  actions.  Because  the 
consequences  of  these  enforcement 
actions  can  have  a  profound  adverse 
impact  on  a  provider,  the  identification 
of  risk  areas  associated  with  billing  and 
cost  reporting  should  be  a  major 
component  of  a  nursing  facility's 
compliance  program. 


483.10(e).  The  facility  also  must  establish  policies 
that  respect  each  resident's  right  to  privacy  in 
personal  communications,  including  the  right  to 
receive  mail  that  is  unopened  and  to  the  use  of  a 
telephone  where  calls  can  be  made  in  privacy.  See 
42  CFR  483.10(i)  and  (k). 

^'The  right  of  self-determination  includes  the 
resident's  right  to  choose  a  personal  physician,  to 
be  fully  informed  of  his  or  her  health  status,  and 
participate  in  advance  in  treatment  decisions, 
including  the  right  to  refuse  treatment,  unless 
adjudged  incompetent  or  incapacitated.  See  42  CFR 
483.10(d). 

•""This  includes  preserving  the  resident's  right  to 
manage  his  or  her  financial  affairs  or  permit  the 
facility  to  hold  and  manage  personal  funds.  The 
resident  must  receive  a  full  and  complete 
accounting  of  personal  funds  held  by  the  facility. 
See  42  CFR  483.10(c).  If  misappropriation  of  a 
resident's  property  is  uncovered,  the  facility 
administrator  and  other  officials,  in  accordance 
with  State  law,  must  be  notified  immediately  and 
an  investigation  conducted.  Finally,  the  provider 
must  take  measures  to  ensure  that  personal  funds 
have  not  been  used  to  pay  for  items  or  services  paid 
for  by  Medicare  or  Medicaid.  Id. 

*'  See  OIG  report  A-1 7-99-00099  "Improper 
Fiscal  Year  1998  Fee-for-Service  Payments,"  in 
which  the  OIG  estimated  that  improper  Medicare 
benefit  payments  made  during  fiscal  year  1998 
totaled  $12.6  billion  in  processed  fee-for-service 
payments.  SNF  payment  errors  were  a  result  of 
claims  for  services  lacking  medical  necessity  and 
represented  7  percent  of  the  total  estimated 
improper  payments.  The  OIG  could  not  and  did  not 
quantify  what  percentage  of  the  improper  payments 
was  the  result  of  fraud.  Significantly,  it  was  only 
through  a  review  of  medical  records  that  the 
majority  of  these  billing  errors  were  detected,  since 
when  the  claims  were  submitted  to  the  Medicare 
contractor,  they  contained  no  visible  errors. 
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The  introduction  of  a  prospective 
payments  system  (PPS)  for  Medicare 
SNFs,  consohdated  biUing  of  all 
services  furnished  to  a  resident  in  a 
covered  Part  A  stay  and  the  forthcoming 
implementation  of  consolidated  billing 
for  SNF  residents  in  a  Part  B  stay  create 
additional  issues  to  be  addressed  when 
designing  billing  and  cost  reporting 
compliance  policies  and  procedures.^^ 
hi  the  following  discussion  of  billing 
risk  areas,  the  OIG  has  attempted  to 
identify  issues  that  pose  concerns  under 
the  current  systems  of  reimbursement 
and  the  transition  period  to 
consolidated  billing,  as  well  as 
anticipate  potential  compliance  issues 
stemming  from  these  program  changes. 
As  is  the  case  with  all  aspects  of 
compliance,  the  nursing  facility  must 
continually  reassess  its  billing 
procedures  and  policies  to  ensure  that 
unanticipated  problems  are  promptly 
identified  and  corrected.  Listed  below 
are  some  of  the  reimbursement  risk 
areas  a  nursing  facility  should  consider 
addressing  as  part  of  its  written 
compliance  policies  and  procedures: 

•  oilling  for  items  or  services  not 
rendered  or  provided  as  claimed;"'^ 

•  submitting  claims  for  equipment, 
medical  supplies  and  services  that  are 
medically  unnecessary;  '*'' 


••-The  Balanced  Budget  Act  of  1997  (BBA)  (Pub. 
L.  105-33),  established  PPS  for  SNFs.  Under  PPS, 
all  costs  (routine,  ancillary,  and  capital)  related  to 
services  furnished  to  beneficiaries  covered  under 
Part  A,  including  certain  Part  B  services,  are  paid 
a  predetermined  per  diem  amount.  This  amount  is 
based  on  the  medical  condition  and  needs  of  the 
resident,  as  reflected  in  the  Resource  Utilization 
Group  (RUG)  code  assigned  to  that  resident.  The 
BBA  also  required  consolidated  billing  for  SNFs. 
Under  consolidated  billing,  all  services  provided  by 
the  SNF,  including  those  furnished  under 
arrangements  wiih  an  outside  supplier,  for  a 
resident  of  a  SNF  in  a  covered  Part  A  slay  are 
included  in  the  SNF's  Part  A  bill.  If  a  resident  is 
not  in  a  covered  Part  A  stay,  under  consolidated 
billing,  the  SNF  still  bills  for  all  services  furnished 
to  the  resident  (except  for  those  services  specifically 
excluded  from  consolidated  billing).  However,  the 
implementation  of  consolidated  billing  with  respect 
to  services  furnished  to  residents  in  a  Part  B  stay 
has  been  delayed  indefinitely,  and  various  ancillary 
services  continue  to  be  reimbursed  separately  to 
outside  suppliers  until  further  notice.  See  HCFA 
Program  Memorandum  (PM)  Transmittal  No.  AB- 
98-35  (July  1998);  PM  Transmittal  No.  AB-98-45 
(August  1998);  and  PM  Transmittal  No.  AB-99-90 
(Dec.  1999). 

■•^  For  example,  the  OIG  has  investigated 
suppliers  of  ancillary  services  that  improperly  bill 
for  an  hour  of  therapy  when  only  a  few  minutes 
were  provided.  Similarly,  vendors  that  knowingly 
submit  a  claim  for  an  expensive  prosthetic  device 
when  the  resident  only  received  non-covered  adult 
diapers  have  been  the  subject  of  enforcement 
actions.  When  consolidated  billing  is  implemented, 
vendors  will  not  submit  bills  directly  to  Medicare 
for  such  services.  As  the  entity  submitting  the 
claim,  the  nursing  facility  will  need  to  have  any 
certifications  or  orders  necessary  to  provide  the 
service,  as  well  as  any  required  supporting 
documentation,  to  receive  payment. 

**  Billing  for  medically  unnecessary  services, 
supplies  and  equipment  involves  seeking 


•  submitting  claims  to  Medicare  Part 
A  for  residents  who  are  not  eligible  for 
Part  A  coverage;  ^^ 

•  duplicate  billing;  '*'* 

•  failing  to  identify  and  refund  credit 
balances;  *'' 


reimbursement  for  a  service  that  is  not  warranted 
by  a  resident's  documented  medical  condition.  See 
42  U.S.C.  1395y(a)(l)(A)  ("no  payment  may  be 
made  under  part  A  or  part  B  |of  Medicare]  for  any 
expenses  incurred  for  items  or  services  which 
*   *   *  are  not  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  illness  or  injury  or  to 
improve  the  functioning  of  the  malformed  body 
member").  At  the  same  time,  nursing  facilities  are 
required  to  provide  the  services  necessary  to  attain 
or  maintain  the  highest  practicable  physical,  mental 
and  psvchosocial  well-being  of  each  resident.  See 
42  U.S!C.  1395i-3(b)(2)  and  1396r(b)(2).  In  order  to 
meet  these  obligations,  nursing  homes  should 
formulate  policies  and  procedures  that  include 
periodic  clinical  reviews,  both  prior  and  subsequent 
to  billing  for  services,  as  a  means  of  verifying  that 
patients  receive  appropriate  services. 

In  the  Special  Fraud  Alert  "Fraud  and  Abuse  in 
the  Provision  of  Ser\'ices  in  Nursing  Facilities" 
dune  1996),  the  OIG  identified  several  types  of 
fraudulent  arrangements  through  which  health  care 
providers  inappropriately  billed  Medicare  and 
Medicaid  for  unnecessary  or  non-rendered  items 
and  services.  Under  PPS.  the  provision  of 
unnecessary  services  may  take  a  different  form.  As 
discussed  below,  manipulation  of  the  Minimum 
Data  Set  (MDS)  to  fit  a  resident  into  a  higher  RUG 
can  result  in  the  provision  of  medically 
unnecessary  services.  In  addition,  a  nursing  facility 
may  not  enter  into  arrangements  with  providers  of 
ancillary  services  through  which  the  facility 
overutilizes  services  reimbursed  under  Part  B  in 
return  for  an  offset  in  the  cost  of  items  or  services 
covered  under  Part  A. 

*^  In  order  for  a  SNF  stay  to  be  covered  by 
Medicare,  the  beneficiary  must  have  a  preceding 
three-day  inpatient  hospital  stay.  Observational 
stays  and  emergency  room  care  do  not  qualif>' 
towards  the  3-day  hospital  stay  requirement.  In 
addition.  Medicare  Part  A  benefits  in  skilled 
nursing  facilities  are  limited  to  beneficiaries  who 
require  skilled  services  rendered  by  technical  or 
professional  personnel  in  a  skilled  nursing  setting. 
See  42  CFR  409.31.  Knowingly  misrepresenting  the 
nature  or  level  of  services  provided  to  a  Medicare 
beneficiary  to  circumvent  the  program's  limitation 
is  fraudulent. 

•**  Duplicate  billing  occurs  when  the  nursing 
facility  bills  for  the  same  item  or  service  more  than 
once  or  when  a  vendor  bills  the  Federal  health  care 
program  for  an  item  or  service  also  billed  by  the 
facility.  Although  duplicate  billing  can  occur  due 
to  simple  error,  the  knowing  submission  of 
duplicate  claims — which  is  sometimes  evidenced 
by  systematic  or  repeated  double  billing— can  create 
liability  under  criminal,  civil,  or  administrative 
law.  A  recent  OIG  survey  of  SNF  PPS  claims  found 
a  significant  number  of  erroneous  payments  made 
by  the  Medicare  carrier  for  services  for  which 
payments  were  already  included  in  the  SNF's  PPS 
payment.  As  Medicare  continues  the 
implementation  of  consolidated  billing,  facilities 
should  modify  all  agreements  with  vendors  to 
require  that  the  vendor  bill  the  facility  for  those 
services  covered  under  consolidated  billing 
requirements  and  not  submit  bills  directly  to 
Medicare  for  such  services.  Gommunication 
mechanisms  also  should  be  established  to  ensure 
duplicative  billings  do  not  occur.  For  example,  a 
facility  may  wish  to  flag  a  referral  to  an  outpatient 
provider  as  a  "PPS  resident"  and  inform  the 
provider  that  the  nursing  home  will  be  responsible 
for  billing  Medicare  for  the  ancillary  services. 

••'  A  credit  balance  is  an  excess  payment  made  to 
a  health  caie  provider  as  a  result  of  patient  billing 


•  submitting  claims  for  items  or 
services  not  ordered;  *•* 

•  knowingly  billing  for  inadequate  or 
substandard  care;  *^ 

•  providing  misleading  information 
about  a  resident's  medical  condition  on 
the  MDS  or  otherwise  providing 
inaccurate  information  used  to 
detertnine  the  RUG  assigned  to  the 
resident; 

•  upcoding  the  level  of  service 
provided;  ^" 

•  billing  for  individual  items  or 
services  when  they  either  are  included 
in  the  facility's  per  diem  rate  or  are  of 
the  type  of  item  or  service  that  must  be 
billed  as  a  unit  and  may  not  be 
unbundled;^' 

•  billing  residents  for  items  or 
services  that  are  included  in  the  per 
diem  rate  or  otherwise  covered  by  the 
third-party  payor; 

•  altering  documentation  or  forging  a 
physician  signature  on  documents  used 
to  verify  that  services  were  ordered  and/ 
or  provided;  ^^ 


or  claims  processing  error.  Nursing  facilities  should 
institute  procedures  to  provide  for  the  timely 
identification,  accurate  reporting  and  repayment  of 
credit  balances.  In  addition,  the  provider  should 
promptly  repay  if  a  resident  is  also  entitled  to  a 
credit.  See  OIG  reports  OEI-07-09-00910 
"Medicare  Credit  Balances  in  Skilled  Nursing 
Facility  Patient  Accounts  "  and  OEI-0 7-09-009 11 
"Medicaid  Credit  Balances  in  Skilled  Nursing 
Facility  Patient  Accounts."  in  which  the  OIG  found 
that  skilled  nursing  facilities  were  not  accurately  or 
completely  adjusting  and  reporting  credit  balance 
amounts  due  to  the  Medicare  and  Medicaid 
programs.  Significantly,  the  intentional 
concealment  of  a  known  overpayment  may  expose 
a  provider  to  criminal  sanctions  (see  42  U.S.C. 
I320a-7b(a)(3)).  and  civil  liability  under  the  False 
Claims  Act. 

*'  Billing  for  services  or  items  not  ordered 
involves  seeking  reimbursement  for  services 
provided  but  not  ordered  by  the  treating  physician 
or  other  authorized  person. 

'■^  See  discussion  on  quality  of  care  standards  in 
nursing  facilities  in  section  II.B.2.a  above  and  the 
accompanying  notes.  Although  the  OIG  is  not 
suggesting  that  each  and  every  survey  citation  or 
failure  to  meet  the  applicable  standard  of  care  is  a 
per  se  \iolation  of  the  False  Claims  Act  (or  a 
criminal,  other  civil,  or  administrative  violation), 
knowingly  billing  for  nonexistent  or  substandard 
care,  items,  or  services  may  give  rise  to  criminal, 
civil,  and/ or  administrative  liability. 

50  Upcoding  involves  the  selection  of  a  billing 
code  that  is  not  the  most  appropriate  descriptor  of 
the  service  or  condition,  in  order  to  maximize 
reimbursement.  Under  PPS.  upcoding  may  take  the 
form  of  "RUG  creep."  RUG  creep  occurs  when  a 
provider  falsely  or  fraudulently  completes  the  MDS, 
which  results  in  assigning  a  resident  to  a  higher 
RUG  categor)'. 

''  A  related  risk  area  involves  bill  splitting 
schemes.  This  billing  abuse  usually  takes  the  form 
of  manipulating  the  billing  for  procedures  to  create 
the  appearance  that  the  services  were  rendered  over 
a  period  of  days  when,  in  fact,  all  treatment 
occurred  during  one  visit. 

^2  The  OIG  has  investigated  a  number  of  cases 
where  signatures  were  forged,  either  to  fabricate 
evidence  that  a  physician  ordered  equipment  or 
services  or  to  create  a  paper  trail  in  support  of  items 
or  services  that  were  never  provided. 
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The  OIG  recoi  amends  that  a  nursing 


its  policies  and 
all  reasonable  steps  to 
ensure  compliai  ice  with  the  Federal 
health  care  prog  rams  when  submitting 
affects  reimbursement 
decisions.  A  kej  component  of  ensuring 
accurate  informi  ition  is  the  proper  and 
ongoing  traininf  and  evaluation  of  the 
staff  responsible  for  coding  diagnoses 
and  regular  inte-nal  audits  of  coding 
policies  and  pre  cedures.  With  the 
arrival  of  consol  idated  billing  and  the 
next  edition  of  t  le  coding  manuals,  it 
will  be  even  mo  re  critical  that 
knowledgeable  ndividuals  are 
performing  thes ;  coding  tasks. 

The  risk  areas  associated  with  billing 
and  cost  reporti:  ig  have  been  among  the 
most  frequent  s»  ibjects  of  investigations 
and  audits  by  the  OIG.  In  addition  to 
facing  criminal  i  ;anctions  and  significant 
monetary  penalties,  providers  that  have 
failed  to  adequately  ensure  the  accuracy 
of  their  claims  a  ad  cost  report 
submissions  car  have  their  Medicare 
payments  suspended  (42  CFR  405.371), 
be  excluded  froi  n  program  participation 
(42  U.S.C.  13201  i-7(b)),  or,  in  Ueu  of 
exclusion,  be  re  quired  by  the  OIG  to 
execute  a  corpo  ate  integrity  agreement 
(CIA). 
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d.  Employee  Screening 

Nursing  facilities  are  required  by 
Federal,  and  in  some  cases  State,  law  to 
investigate  the  background  of  certain 
employees. ■'5  Nursing  facilities  should 
conduct  a  reasonable  and  prudent 
background  investigation  and  reference 
check  before  hiring  those  employees 
who  have  access  to  patients  or  their 
possessions,  or  who  have  discretionary 
authority  to  make  decisions  that  may 
involve  compliance  with  the  law.  The 
employment  application  should 
specifically  require  the  applicant  to 
disclose  any  criminal  conviction,  as 
defined  by  42  U.S.C.  1320a-7(i);  or 
exclusion  from  participation  in  the 
Federal  health  care  programs.  Because 
many  of  the  services  provided  in 
nursing  facilities  are  furnished  under 
arrangement  with  non-employee 
persormel,  including  registry  and 
personnel  agency  staff,  the  nursing 
facility  also  should  require  these 
individuals  to  be  subject  to  the  same 
scrutiny  by  their  agency  prior  to 
placement  in  the  facility. 

This  pre-employment  screening  is 
critical  to  ensuring  the  integrity  of  the 
facility's  work  force  and  safeguarding 
the  welfare  of  its  residents.  Because 
providers  of  nursing  care  have  frequent, 
relatively  imsupervised  access  to 
vulnerable  people  and  their  property,  a 
nursing  facility  also  should  seriously 
consider  whether  to  employ  individuals 
who  have  been  convicted  of  crimes  of 
neglect,  violence,  theft  or  dishonesty, 
financial  misconduct,  or  other  offenses 
related  to  the  particular  job.^^ 

Niu-sing  facility  policies  should 
prohibit  the  continued  employment  of 
individuals  who  have  been  convicted  of 
a  criminal  offense  related  to  hesdth  care 
or  who  are  debarred,  excluded,  or 
otherwise  become  ineligible  for 
participation  in  Federal  health  care 
programs.  ^^  In  addition,  if  the  facility 


Ith; 

mb  irsable  i 


en  entation  ( 


"42  CFR  483.13(c)(1). 

56  In  OIG  report  A-12-97-0003  "Safeguarding 
Long  Term  Csire  Residents,"  it  was  noted  that, 
although  no  Federal  requirement  exists  for  criminal 
background  checks  on  nursing  home  staff,  33  States 
currently  require  that  such  checks  occur.  However, 
there  appears  to  be  great  diversity  in  the  way  States 
identify,  investigate,  and  report  suspected  abuse  of 
nursing  home  residents. 

5' The  effect  of  an  OIG  exclusion  from  Federal 
health  care  programs  is  that  no  Federal  health  care 
program  payment  may  be  made  for  any  items  or 
services:  (1)  furnished  by  an  excluded  individual  or 
entity;  or  (2)  directed  or  prescribed  by  an  excluded 
physician.  See  42  CFR  1001.1901.  An  excluded 
individual  or  entity  that  submits  a  claim  for 
reimbursement  to  a  Federal  health  care  program,  or 
causes  such  a  claim  to  be  submitted,  may  be  subject 
to  a  civil  money  penalty  of  $10,000  for  each  item 
or  service  furnished  during  the  period  that  the 
person  or  entity  was  excluded.  See  42  U.S.C. 
1320a-7a(a)(l)(D).  The  individual  or  entity  also 
may  be  subject  to  treble  damages  for  the  amount 
claimed  for  each  item  or  service.  See  42  U.S.C. 


has  notice  that  an  employee  or 
contractor  is  currently  charged  with  a 
criminal  offense  related  to  the  delivery 
of  health  care  services  or  is  proposed  for 
exclusion  during  his  or  her  employment 
or  contract,  the  facility  should  take  all 
appropriate  actions  to  ensure  that  the 
responsibilities  of  that  employee  or 
contractor  do  not  adversely  affect  the 
quality  of  care  rendered  to  any  patient 
or  resident,  or  the  accuracy  of  any 
claims  submitted  to  any  Federal  health 
care  program.  ^^  If  resolution  of  the 
matter  results  in  conviction,  debarment, 
or  exclusion,  the  nursing  facility  should 
terminate  its  employment  or  contract 
arrangement  with  the  individual. 
In  order  to  ensure  that  nursing 
facilities  undertake  background  checks 
of  all  employees  to  the  extent  required 
by  law,  the  OIG  recommends  that  the 
following  measures  be  incorporated  into 
the  compliance  program's  policies  and 
procedures: 

•  investigate  the  background  of 
employees  by  checking  with  all 
applicable  licensing  and  certification 
authorities  to  verify  that  requisite 
licenses  and  certifications  are  in 
order;  ^^ 

•  require  all  potential  employees  to 
certify  (e.g.,  on  the  employment 
application)  that  they  have  not  been 
convicted  of  an  offense  that  would 
preclude  employment  in  a  nursing 
facility  and  that  they  are  not  excluded 
from  participation  in  the  Federal  health 
care  programs; 

•  require  temporary  emplojmient 
agencies  to  ensure  that  temporary  staff 
assigned  to  the  facility  have  undergone 
background  checks  that  verify  that  they 
have  not  been  convicted  of  an  offense 


1320a-7a(a).  See  also  OIG  Special  Advisory 
Bulletin  "The  Effect  of  Exclusion  From 
Participation  in  Federal  Health  Care  Programs" 
(September  1999). 

5"  Likewise,  the  facility  should  establish 
standards  prohibiting  the  execution  of  contracts 
with  companies  that  recently  have  been  convicted 
of  a  criminal  offense  related  to  health  care  or  that 
are  listed  by  a  Federal  agency  as  debarred, 
excluded,  or  otherwise  ineligible  for  participation 
in  Federal  health  care  programs.  Prospective 
employees  or  contractors  that  have  been  officially 
reinstated  into  the  Medicare  and  Medicaid 
programs  by  the  OIG  may  be  considered  for 
employment  upon  proof  of  such  reinstatement. 

59  Among  the  sources  of  information  on 
prospective  employees  are  the  State  registry  of 
nurses'  aides,  which  provides  a  list  of  nurse  aides 
that  have  successfully  completed  training  and 
competency  evaluations  and  the  National 
Practitioner  Data  Bank  (NPDB).  The  NPDB  is  a 
database  that  contains  information  about  physicians 
subject  to  medical  malpractice  payments,  sanctions 
by  boards  of  medical  examiners  or  State  licensing 
boards,  adverse  clinical  privilege  actions,  and 
adverse  professional  society  membership  actions. 
Health  care  entities  can  have  access  to  this  database 
to  seek  information  about  their  own  medical  or 
clinical  staff,  as  well  as  prospective  employees  or 
physician  contractors. 
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that  would  preclude  employment  in  the 
facility; 

•  check  the  OIG's  List  of  Excluded 
Individuals/Entities  and  the  GSA's  list 
of  debarred  contractors  to  verify  that 
employees  are  not  excluded  from 
participating  in  the  Federal  health  care 
programs;  ^° 

•  require  current  employees  to  report 
to  the  nursing  facility  if,  subsequent  to 
their  employment,  they  are  convicted  of 
an  offense  that  would  preclude 
employment  in  a  nursing  facility  or  are 
excluded  from  participation  in  any 
Federal  health  care  program;  and 

•  periodically  check  the  OIG  and 
GSA  web  sites  to  verify  the 
participation/exclusion  status  of 
independent  contractors  and  retain  on 
file  the  results  of  that  query.  ^^ 

Regardless  of  the  size  or  resources  of 
the  nursing  facility,  employee  screening 
is  critical.  Nursing  facilities,  like  all 
corporations,  must  act  through  their 
employees  and  are  held  accoimtable  for 
their  actions.  One  of  the  best  ways  to 
ensure  that  the  organization  will  act  in 
conformance  with  the  law  is  to  hire 
employees  and  contractors  who  can  be 
trusted  to  embrace  a  culture  of 
compliance.  While  the  resources 
required  to  check  the  OIG  List  of 
Excluded  Individuals/Entities  are 
minimal,  the  absence  of  an  accessible 
centralized  site  for  criminal  background 
checks  may  result  in  inefficiencies  and 
expense.  While  large  providers  may 
elect  to  outsource  the  screening  process, 
this  may  not  be  a  realistic  option  for 


60  The  OIG  "List  of  Excluded  Individuals/ 
Entities"  provides  information  to  health  care 
providers,  patients,  and  others  regarding 
individuals  and  entities  that  are  excluded  from 
participation  in  Medicare,  Medicaid,  and  other 
Federal  health  care  programs.  This  report,  in  both 
an  on-line  searchable  and  downloadable  database, 
can  be  located  on  the  Internet  at  http:// 
www.hhs.gov/oig.  In  addition,  the  General  Services 
Administration  maintains  a  monthly  listing  of 
debarred  contractors,  "List  of  Parties  Excluded 
From  Federal  Procurement  and  Nonprocurement 
Programs."  at  http://epls.amet.gov. 

The  OIG  sanction  information  is  readily  available 
to  users  in  two  formats  on  over  15,000  individuals 
and  entities  currently  excluded  from  program 
participation  through  action  taken  by  the  OIG.  The 
on-line  searchable  database  allows  users  to  obtain 
information  regarding  excluded  individuals  and 
entities  sorted  by:  (1)  the  legal  bases  for  exclusions: 
(2)  the  types  of  individuals  and  entities  excluded 
by  the  OIG;  and  (3)  the  States  where  excluded 
individuals  reside  or  entities  do  business. 

^'  The  introduction  of  PPS  and  consolidated 
billing  for  Medicare  Part  B  services  means  that 
vendors  and  their  subcontractors  no  longer  submit 
bills  directly  to  Medicare  for  their  services.  Instead, 
the  nursing  facility  will  be  submitting  consolidated 
bills  for  certain  services  provided  to  residents. 
Because  of  the  new  responsibilities  that  are 
imposed  on  nursing  facilities  under  these 
reimbursement  schemes,  the  facility  may  be  held 
responsible  if  it  claims  reimbursement  for  items  or 
services  provided  by  a  contractor  that  has  been 
excluded. 


smaller  nursing  facilities.  Nevertheless, 
the  OIG  recommends  that  all  nursing 
facilities  implement  a  policy  to 
undertake  background  checks  of  all 
employees. 

e.  Kickbacks,  Inducements  and  Self- 
Referrals 

A  nursing  facility  should  have 
policies  and  procedures  to  ensure 
compliance  with  the  anti-kickback 
statute,^2  the  Stark  physician  self- 
referral  law  ^^  and  other  relevant  Federal 
and  State  laws  by  providing  guidance  in 
situations  that  could  lead  to  a  violation 
of  these  laws.^  In  particuleir, 
arrangements  with  hospitals,  hospices, 
physicians  and  vendors  are  vulnerable 
to  abuse.  For  example,  in  the  case  of 
hospitals,  physicians  and  hospital  staff 
exert  influence  over  the  patient  and  can 
influence  the  choice  of  a  nursing 
facility.  In  addition,  in  his  or  her  roles 
as  medical  director  and/or  attending 
physician,  a  physician  frequently  can 
influence  the  utilization  of  ancillary 
services.^''  Moreover,  by  contrast,  a 
nuxsing  facility  operator  can  influence 
the  selection  of  which  hospices  will 
provide  hospice  services  and  which 
vendors  will  deliver  equipment  and 
services  to  the  facility's  residents.  In 
addition  to  developing  policies  to 
address  arrangements  with  other  health 
care  providers  and  suppliers,  nursing 
facilities  also  should  implement 
measures  to  avoid  offering  inappropriate 
inducements  to  residents.  Possible  risk 
areas  that  should  be  addressed  in  the 
policies  and  procedures  include: 

•  routinely  waiving  coinsurance  or 
deductible  amounts  without  a  good  faith 
determination  that  the  resident  is  in 
financial  need,  or  absent  reasonable 
efforts  to  collect  the  cost-sharing 
amount;  ^^ 


""^The  anti-kickback  statute  provides  criminal 
penalties  for  individuals  and  entities  that 
knowingly  offer,  pay,  solicit  or  receive  bribes, 
kickbacks,  or  other  remuneration  in  order  to  induce 
business  reimbursable  by  Federal  health  care 
programs.  See  42  U.S.C.'l320a-7b(b).  Civil 
penalties  and  exclusion  from  participation  in  the 
Federal  health  care  programs  may  also  result  from 
a  violation  of  the  prohibition.  See  42  U.S.C.  132Da- 
7a(a)(5)  and  1320a-7(b)(7). 

6^  The  Stark  physician  self-referral  law  prohibits 
a  physician  from  making  a  referral  to  an  entitv  with 
which  the  physician  or  any  member  of  the 
physician's  immediate  family  has  a  financial 
relationship,  if  the  referral  is  for  the  furnishing  of 
designated  health  services.  See  42  U.S.C.  1395nn. 

•>■*  The  OIG  has  issued  several  advisory  opinions 
applying  the  anti-kickback  statute  to  arrangements 
that  affect  nursing  facilities.  The  opinions  are 
available  on  the  Internet  at  http://www.hhs.gov/oig. 

"^Contracts  between  the  facility  and  any  entity  in 
which  the  facility's  medical  director  has  a  flnancial 
interest  may  be  subject  to  the  Stark  law  and  should 
be  reviewed  and  approved  by  legal  counsel. 

66  In  the  OIG  Special  Fraud  Alert  "Routine 
Waiver  of  Part  B  Co-payments/Deductibles"  (May 


•  agreements  between  the  facility  and 
a  hospital,  home  health  agency,  or 
hospice  that  involve  the  referral  or 
transfer  of  any  resident  to  or  by  the 
nursing  home;  •'^ 

•  soliciting,  accepting  or  offering  any 
gift  or  gratuity  of  more  than  nominal 
value  to  or  from  residents,  potential 
referral  soiu"ces,  and  other  individuals 
and  entities  with  which  the  nursing 
facility  has  a  business  relationship;  *"    ' 

•  conditioning  admission  or 
continued  stay  at  a  facility  on  a  third- 
party  guarantee  of  payment,  or  soliciting 
payment  for  services  covered  by 
Medicaid,  in  addition  to  any  amount 
required  to  be  paid  under  the  State 
Medicaid  plan;*''' 

•  arrangements  between  a  nursing 
facility  and  a  hospital  under  which  the 
facility  will  only  accept  a  Medicare 
beneficiary  on  the  condition  that  the 
hospital  pays  the  facility  an  amount 
over  and  above  what  the  facility  would 
receive  through  PPS;  ''^ 


1991 ),  the  OIG  describes  several  reasons  why 
routine  waivers  of  these  cost-sharing  amounts  pose 
abuse  concerns.  The  Alert  sets  forth  the 
circumstances  under  which  it  may  be  appropriate 
to  waive  these  amounts. 

6' In  the  Special  Fraud  Alert  "Fraud  and  Abuse 
in  Nursing  Home  Arrangements  with  Hospices" 
(March  1998),  the  OIG  sets  out  the  vulnerabilities 
in  nursing  home  arrangements  with  hospices.  The 
Alert  provides  several  examples  of  questionable 
arrangements  between  hospices  and  nursing  homes 
that  could  inappropriately  influence  the  referral  of 
patients.  Examples  include  the  offering  of  free 
goods  or  goods  at  below  fair  market  value  to  induce 
a  nursing  home  to  refer  patients  to  the  hospice. 
Other  examples  demonstrating  vulnerability  to 
fraud  and  abuse  include:  (1)  a  hospice  paying  for 
room  and  board  in  excess  of  the  amounts  the 
nursing  home  would  normally  charge  or  receive 
from  Medicaid:  (2)  a  hospice  paying  for  additional 
services  that  should  be  already  included  in  the 
room  and  board  payment;  and  (3)  a  hospice 
referring  patients  to  the  nursing  home  in  return  for 
the  nursing  home's  referral  to  the  hospice.  While 
the  Special  Fraud  Alert  focused  on  arrangements 
with  hospices,  nursing  facilities  should  adopt 
policies  that  prohibit  similar  questionable 
arrangements  with  all  health  care  providers. 
6*  Providers  should  establish  clear  policies 
governing  gift-giving,  because  such  exchanges  may 
be  viewed  as  inducements  to  influence  business 
decisions.  Offering  or  providing  any  gift  of  more 
than  nominal  value  to  any  beneficiary  mav  be  done 
with  the  intent  to  inappropriately  influence  health 
care  decisions  of  the  beneficiary  or  his  or  her 
family.  Similarly,  accepting  gifts,  hospitality,  or 
entertainment  from  a  source  that  is  in  a  position  to 
benefit  frxim  the  referral  of  business,  raises  concerns 
that  the  gift  may  influence  the  employee's 
independent  judgment.  If  the  provider  decides  to 
allow  employees  to  accept  gifts  or  other  gratuities 
below  a  certain  nominal  value  or  in  an  aggregate 
amount  below  an  established  amount  per  year,  the 
provider  should  consider  requiring  employees  to 
report  those  gifts. 

6«See42  U.S.C.  1320a-7b(d)(2).  which  prescribes 
criminal  penalties  for  knowingly  and  willfully 
charging  for  services  provided  to  a  Medicaid  patient 
in  excess  of  the  rates  established  by  the  State.  See 
a/so  42  CFR  483.12(d). 

~°  Under  PPS.  the  piyment  rates  represent 
payment  in  full,  subject  to  applicable  coinsurance. 

Continued 
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•  financial  arr  ingements  with 
physicians,  inch  ding  the  facility's 
medical  director  ^^ 

•  arrangemeni  s  with  vendors  that 
result  in  the  nun  ing  facility  receiving 
non-covered  iteii  is  (such  a.s  disposable 
adult  diapers)  at  below  market  prices  or 
no  charge,  provii  led  the  facility  orders 
Medicare-reimbi  irsed  products;  '^ 

•  soUciting  or  receiving  items  of 
value  in  exchanfle  for  providing  the 
supplier  access  1  d  residents'  medical 
records  and  othef  information  needed  to 
bill  Medicare;  ^• 

•  joint  ventur  (s  with  entities 
supplying  goods  or  services;  ''•'  and 

•  swapping.^'' 
In  order  to  xee  p  current  with  this  area 

of  the  law,  a  niu-  iing  facility  should 
obtain  copies  of  ill  relevant  OIG  and 
HCFA  regulatiors.  Special  Fraud  Alerts, 
and  Advisory  0|  linions  that  address  the 
application  of  th  e  anti-kickback  and 
Stark  self-referra  1  laws  to  ensure  that  the 
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2105.3. 

'■'  All  physician 
be  reviewed  to  avoid 
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laws.  The  OIG  has 
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an  arrangement  per 
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met.  would  assure 
prosecuted  or  sanct 
qualifying  for  the  sa 
applies  to  personal 
1001.952(d). 

'2  See  OIG  Specia 
in  the  Provision  of 
Facilities"  (August 
anti-kickback  statute , 
nursing  facility  may 
medically  ui 
health  care  program: 
Opinion  99-2 

'3  In  addition  to 
anti-kickback  statut( 
of  confidential 
See  42  CFR  483. 10(0 

''*  See  OIG  Specia 
Arrangements 
Alert  "Fraud  and 
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suppliers  may  offer 
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return  for  the  abili 
facility  residents  w 
Advisory  Opinion 
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and  agreements  should 
violation  of  the  anti-kickback, 
relevant  Federal  and  State 
lished  safe  harbors  that 
ubject  to  the  anti-kickback 
arrangements  would  be 
raud  or  abuse.  Failure  to 
h  jrbor  provision  does  not  make 
illegal.  Rather,  the  safe 
ific  conditions  that,  if  fully 
entities  involved  of  not  being 
med  for  the  arrangement 
;  harbor.  One  such  safe  harbor 
sprvices  contracts.  See  42  CFR 

Fraud  Alert  "Fraud  and  Abuse 
Kledical  Supplies  to  Nursing 
1  995).  As  well  as  violating  the 
both  the  supplier  and  the 
be  liable  for  false  claims  if  the 
items  are  billed  to  Federal 
See  also  OIG  Advisory 

1999). 
iing  concerns  related  to  the 
the  unauthorized  disclosure 
s  violates  the  resident's  rights. 


policies  reflect  ciirrent  positions  and 
opinions.  Most  of  these  docimients  are 
readily  available  on  the  Internet. 
Further,  nursing  facility  policies  should 
provide  that  all  nursing  facility 
contracts  and  arrangements  with  actual 
or  potential  sources  of  referrals  are 
reviewed  by  counsel  and  comply  with 
applicable  statutes  and  requirements. 

3.  Creation  and  Retention  of  Records 
When  implementing  a  compliance 
program,  nursing  facilities  should 
provide  for  the  development  and 
implementation  of  a  records  system  that 
ensures  complete  and  accurate  medical 
record  documentation.  This  system 
should  establish  policies  and 
procedures  regarding  the  creation, 
distribution,  retention,  and  destruction 
of  documents.  Policies  should  provide 
for  the  complete,  acciu-ate,  and  timely 
documentation  of  all  nursing  and 
therapy  services,  including 
subcontracted  services,  as  well  as  MDS 
information.  In  designing  a  records 
systems,  privacy  concerns  and 
regulatory  requirements  also  should  be 
taken  into  consideration. 

In  addition  to  maintaining 
appropriate  and  thorough  medical 
records  on  each  resident,  the  OIG 
recommends  that  the  system  should 
include  the  following  types  of 
documents: 

•  all  records  and  documentation  (e.g., 
billing  and  claims  documentation) 
required  for  participation  in  Federal, 
State,  and  private  health  care  programs, 
including  the  resident  assessment 
instrument,  the  comprehensive  plan  of 
care  and  all  corrective  actions  taken  in 
response  to  surveys;  ^^ 

•  all  records,  documentation,  and 
audit  data  that  support  and  explain  cost 
reports  and  other  financial  activity, 
including  any  internal  or  external 
compliance  monitoring  activities;  and 

•  all  records  necessary  to  demonstrate 
the  integrity  of  the  nursing  facility 
compliance  process  and  to  confirm  the 
effectiveness  of  the  program.''^ 

While  conducting  its  compliance 
activities,  as  well  as  its  daily  operations, 
a  nursing  facility  should  document  its 
efforts  to  comply  with  applicable 
statutes,  regulations,  and  Federal  health 
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'*  Medical  record  documentation  should  support 
the  medical  necessity  of  the  services  provided  as 
well  as  the  level  of  service  billed. 

"  Among  the  materials  useful  in  documenting  the 
compliance  program  are  employee  certifications 
relating  to  training  and  other  compliance  initiatives, 
copies  of  compliance  training  materials,  and  hotline 
logs  and  any  corresponding  reports  of  investigation, 
outcomes,  and  employee  disciplinary  actions.  In 
addition,  the  facility  should  keep  all  relevant 
correspondence  with  carriers,  fiscal  intermediaries, 
private  health  insurers,  HCFA,  and  State  survey  and 
certification  agencies. 


care  program  requirements.  For 
example,  where  a  niusing  facility 
requests  advice  from  a  Government 
agency  (including  a  Medicare  fiscal 
intermediary  or  carrier)  charged  with 
administering  a  Federal  health  care 
program,  the  nursing  facility  should 
document  and  retain  a  record  of  the 
request  and  any  written  or  oral 
response.  This  step  is  extremely 
important  if  the  nursing  facility  intends 
to  rely  on  that  response  to  guide  it  in 
future  decisions,  actions,  or  claim 
reimbursement  requests  or  appeals.  A 
log  of  oral  inquiries  between  the  nursing 
facility  and  third  parties  will  help  the 
organization  document  its  attempts  at 
compliance.  In  addition,  these  records 
may  become  relevant  in  a  subsequent 
investigation  to  the  issue  of  whether  the 
facility's  reliance  was  "reasonable"  and 
whether  it  exercised  due  diligence  in 
developing  procedures  and  practices  to 
implement  the  advice. 

In  short,  all  nursing  facilities, 
regeirdless  of  size,  must  retain 
appropriate  documentation.  Further,  the 
OIG  recommends  that  the  nursing 
facility: 

•  secure  this  information  in  a  safe 
place; 

•  maintain  hard  copies  of  all 
electronic  or  database  documentation; 

•  limit  access  to  such  documentation 
to  avoid  accidental  or  intentional 
fabrication  or  destruction  of  records;  ^^ 
and 

•  conform  document  retention  and 
destruction  policies  to  applicable  laws. 

As  the  Government  increases  its 
reliance  on  electronic  data  interchange 
to  conduct  business  and  gather 
information  more  quickly  and 
efficiently,  it  is  important  that  the 
nursing  facility  work  toward  the  goal  of 
developing  the  capacity  to  ensure  that 
all  informational  systems  maintained  by 
the  facility  are  in  working  order, 
secured,  and  capable  of  accessing 
Federal  and  State  databases. 

4.  Compliance  as  an  Element  of 
Employee  Performance 

Compliance  programs  should  require 
the  promotion  of,  and  adherence  to,  the 
elements  of  the  compliance  program  to 
be  a  factor  in  evaluating  the 
performance  of  all  employees. 
Employees  should  be  periodically 
trained  in  new  compliance  policies  and 
procedures.  In  addition,  policies  should 
require  that  managers,  especially  those 


'8  In  addition  to  prohibiting  the  falsification  and 
backdating  of  records,  the  provider  should  have 
clear  guidelines,  consistent  with  applicable 
professional  and  legal  standards,  that  set  out  those 
individuals  with  authority  to  make  entries  in  the 
medical  record  and  the  circumstances  when  late 
entries  may  be  made  in  a  record. 
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involved  in  the  direct  care  of  residents 
and  in  claims  development  and 
submission: 

•  discuss  with  all  supervised 
employees  and  relevant  contractors  the 
compliance  policies  and  legal 
requirements  applicable  to  their 
function; 

•  inform  all  supervised  personnel 
that  strict  compliance  with  these 
policies  and  procedures  is  a  condition 
of  employment;  and 

•  disclose  to  all  supervised  personnel 
that  the  nursing  facility  will  take 
disciplinary  action,  up  to  and  including 
termination,  for  violation  of  these 
policies  or  requirements. 

Managers  and  supervisors  should  be 
disciplined  for  failing  to  adequately 
instruct  their  subordinates  or  for  failing 
to  detect  noncompliance  with 
applicable  policies  and  legal 
requirements,  where  reasonable 
diligence  would  have  led  to  the 
discovery  of  any  problems  or  violations 
and  given  the  nursing  facility  the 
opportunity  to  correct  them  earlier. 
Conversely,  those  supervisors  who  have 
demonstrated  leadership  in  the 
advancement  of  the  company's  code  of 
conduct  and  compliance  objectives 
should  be  singled  out  for  recognition. 

The  OIG  believes  that  all  nursing 
facilities,  regardless  of  resom-ces  or  size, 
should  ensure  that  its  employees 
understand  the  importance  of 
compliance  with  program  requirements 
and  the  value  the  company  places  on  its 
compliance  program.  If  the  small 
nursing  facility  does  not  have  a  formal 
employee  evaluation  system,  it  should 
informally  convey  to  employees  their 
compliance  responsibilities  whenever 
the  opportunity  arises.  Positive 
reenforcement  is  generally  more 
effective  than  sanctions  in  conditioning 
behavior  and  managers  should  be  given 
mechanisms  to  reward  employees  who 
promote  compliance. 

C.  Designation  of  a  Compliance  Officer 
and  a  Compliance  Committee 

1.  Compliance  Officer 

Every  niu-sing  home  provider  should 
designate  a  compliance  officer  to  serve 
as  the  focal  point  for  compliance 
activities. ^9  This  responsibility  may  be 
the  individual's  sole  duty  or  added  to 
other  management  responsibilities, 
depending  upon  the  size  and  resources 
of  the  nursing  facility  and  the 
complexity  of  the  task.  Designating  a 


compliance  officer  with  the  appropriate 
authority  is  critical  to  the  success  of  the 
program,  necessitating  the  appointment 
of  a  high-level  official  with  direct  access 
to  the  nursing  facility's  president  or 
CEO,  governing  body,  all  other  senior 
management,  and  legal  coxmsel.  ^o  The 
officer  should  have  sufficient  funding 
and  staff  to  perform  his  or  her 
responsibilities  fully. 

Coordination  and  communication  are 
the  key  functions  of  the  compliance 
officer  with  regard  to  planning, 
implementing,  and  monitoring  the 
compliance  program.  Peirticularly  in  a 
small  facility,  the  compliance  officer 
may  need  to  rely  on  the  expertise  of 
several  professionals  within  the  facility 
to  carry  out  all  of  his  or  her 
responsibilities.  For  example,  the 
compliance  officer  may  need  the 
payment  specialist  to  help  with  billing 
issues,  the  director  of  nursing  to  address 
quality  of  care  issues,  etc.  At  the  same 
time,  the  compliance  officer  must  retain 
the  integrity  and  objectivity  not  to 
compromise  the  program  in  deference  to 
one  or  more  disciplines  or  departments. 

The  compliance  officer's  primary 
responsibilities  should  include: 

•  overseeing  and  monitoring 
implementation  of  the  compliance 
program; 

•  reporting  on  a  regidar  basis  to  the 
musing  facihty's  governing  body,  CEO, 
and  compliance  committee  (if 
appUcable)  on  the  progress  of 
implementation,  and  assisting  these 
components  in  establishing  methods  to 
improve  the  niursing  facility's  efficiency 
and  quality  of  services,  and  to  reduce 
the  facility's  vulnerability  to  haud, 
abuse,  and  waste; 

•  periodically  revising  the  program  in 
light  of  changes  in  the  organization's 
needs,  and  in  the  law  and  policies  of 
Government  and  private  payor  health 
plans; 

•  developing,  coordinating,  and 
participating  in  a  multi  faceted 
educational  and  training  program  that 
focuses  on  the  elements  of  the 
compliance  program,  and  seeking  to 
ensure  that  all  relevant  employees  and 
management  understand  and  comply 
with  pertinent  Federal  and  State 
standards; 


'^  For  multi-facility  organizations,  the  OIG 
encourages  coordination  with  each  facility  owned 
by  the  corporation  through  the  use  of  a 
headquarter's  compliance  officer,  communicating 
with  parallel  positions  or  compliance  liaison  in 
each  facility  or  regional  office,  as  appropriate. 


*°The  OIG  believes  it  is  not  advisable  for  the 
compliance  function  to  be  subordinate  to  the 
nursing  facility's  general  counsel,  or  comptroller  or 
similar  flnancial  officer.  Free-standing  compliance 
functions  help  to  ensure  independent  and  objective 
legal  reviews  and  financial  analysis  of  the 
institution's  compliance  efforts  and  activities.  By 
separating  the  compliance  function  from  the  key 
management  positions  of  general  counsel  or  chief 
financial  officer  (where  the  size  and  structure  of  the 
nursing  facility  make  this  a  feasible  option),  a 
system  of  checks  and  balances  is  established  to 
more  effectively  achieve  the  goals  of  the  compliance 
program. 


•  ensuring  that  independent 
contractors  and  agents  who  furnish 
physician,  niu-sing,  or  other  health  care 
services  to  the  residents  of  the  nursing 
facility  are  aware  of  the  residents'  rights 
as  well  as  requirements  of  the  nursing 
facility's  compliance  program 
applicable  to  the  services  they  provide; 

•  coordinating  personnel  issues  with 
the  nursing  facility's  Hiunan  Resources/ 
Personnel  office  (or  its  equivalent)  to 
ensure  that  (i)  the  National  Practitioner 
Data  Bank  ^i  has  been  checked  with 
respect  to  all  medical  staff  and 
independent  contractors  (as 
appropriate)  and  (ii)  the  OIG's  List  of 
Excluded  Individuals/Entities  ^^  has 
been  checked  with  respect  to  all 
employees,  medical  staff,  and 
independent  contractors;  *^ 

•  assisting  the  nursing  facility's 
financial  management  in  coordinating 
internal  compliance  review  and 
monitoring  activities,  including  annual 
or  periodic  reviews  of  departments; 

•  independently  investigating  and 
acting  on  matters  related  to  compliance, 
including  the  flexibility  to  design  and 
coordinate  internal  investigations  (e.g., 
responding  to  reports  of  problems  or 
suspected  violations)  and  any  resulting 
corrective  action  [e.g.,  making  necessary 
improvements  to  nursing  facility 
policies  and  practices,  taking 
appropriate  disciplinary  action,  etc.) 
with  ail  nursing  facility  departments, 
subcontracted  providers,  and  health 
care  professionals  under  the  nursing 
facility's  control; 

•  participating  with  facility's  counsel 
in  the  appropriate  reporting  of  self- 
discovered  violations  of  program 
requirements;  and 

•  continuing  the  momentimi  of  the 
compliance  program  after  the  initial 
years  of  implementation.*^ 

The  compliance  officer  must  have  the 
authority  to  review  all  documents  and 
other  information  that  are  relevant  to 
compliance  activities,  including,  but  not 
limited  to,  medical  and  billing  records, 
and  doctunents  concerning  the 
marketing  efforts  of  the  musing  facility 
and  its  arrangements  with  other  health 


«'  See  note  59. 


"  See  note  60. 

*^  The  compliance  officer  may  also  have  to  ensure 
that  the  criminal  backgrounds  of  employees  have 
been  checked  depending  upon  State  requirements 
or  nursing  facility  policy. 

*■•  There  are  many  approaches  the  compliance 
officer  may  enlist  to  maintain  the  vitality  of  the 
compliance  program.  Periodic  on-site  visits  of 
nursing  facility  operations,  bulletins  with 
compliance  updates  and  reminders,  distribution  of 
audiotapes  or  videotapes  on  different  risk  areas, 
lectures  at  management  and  employee  meetings, 
and  circulation  of  recent  health  care  articles 
covering  fraud  and  abuse  are  some  examples  of 
approaches  the  compliance  officer  can  employ. 
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officer.  Multi-facility 
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_  compliance 
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person  may  have 
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applicable  statutes, 
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'■•The  compliance 
having  the  perspecti  les 
responsibilities  in 
operations,  finance, 
clinical  managemen 
well  as  employees  a 
units.  The  compliai 
member  of  the  com 
members  should  ha 
comprehensive  exp^ience 
departments  to  im 
policies  and  proced 
committee. 

"•  A  health  care 
compliance  committee 
officer  to  demonstra  e 
judgment,  assertivei  ess 
demeanor,  while  eli 
employees  of  the  nu  rsing 
interpersonal  skills 
professional  experi^ce 
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that  a 
be  established  to 
officer  and  assist 
of  the 
«5  When 
a  )propriate  team  of 
the  nursing  facility's 

,  a  facility  should 
of  skills  and 
that  are  expected  from 

.86  Once  a 
;hooses  the  people  that 
iponsibilities  vested  in 
:ompliance  committee, 
needs  to  train  these 
policies  and 
compliance  program, 
discharge  their  duties. 


t3 

The  committee's  functions  may 
include: 


•  analyzing  the  legal  requirements 
with  which  the  nursing  facility  must 
comply,  and  specific  risk  areas; 

•  assessing  existing  policies  and 
procedures  that  address  these  risk  areas 
for  possible  incorporation  into  the 
compliance  program; 

•  working  with  appropriate 
departments  to  develop  standards  of 
conduct  and  policies  and  procedures  to 
promote  compliance  with  legal  and 
ethical  requirements; 

•  recommending  and  monitoring,  in 
conjunction  with  the  relevant 
departments,  the  development  of 
internal  systems  and  controls  to  carry 
out  the  organization's  policies; 

•  determining  the  appropriate 
strategies  and  approaches  to  promote 
compliance  with  program  requirements 
and  detection  of  any  potential 
violations,  such  as  through  hotlines  and 
other  fraud  reporting  mechanisms; 

•  developing  a  system  to  solicit, 
evaluate,  and  respond  to  complaints  and 
problems;  and 

•  monitoring  internal  emd  external 
audits  and  investigations  for  the 
purpose  of  identifying  deficiencies,  and 
implementing  corrective  action. 

"The  committee  also  may  undertake 
other  functions  as  the  compliance 
concept  becomes  part  of  the  overall 
nursing  facility  operating  structure  and 
daily  routine.  The  compliance 
committee  is  an  extension  of  the 
compliance  officer  and  provides  the 
organization  with  increased  oversight. 
The  OIG  recognizes  that  some  nursing 
facilities  may  not  have  the  resources  or 
the  need  to  establish  a  compliance 
committee.  However,  when  potential 
problems  are  identified,  the  OIG 
recommends  these  nursing  facilities 
create  a  "task  force"  to  address  the 
particular  problem.  The  members  of  the 
task  force  may  vary  depending  upon  the 


committee  benefits  from 

of  individuals  with  varying 
organization,  such  as 
udit,  human  resources,  and 
{e.g..  the  medical  director),  as 
d  managers  of  key  operating 
e  officer  should  be  an  integral 
ittee  as  well.  All  committee 
the  requisite  seniority  and 
within  their  respective 
pfement  any  necessary  changes  to 
res  as  recommended  by  the 


ivider  should  expect  its 
members  and  compliance 
high  integrity,  good 
I,  and  an  approachable 
i  :ittng  the  respect  and  trust  of 
_  facility.  These 
ire  as  important  as  the 
of  each  member  of  the 


whose  job  requirements  make  the 
information  relevant,^^ 

The  organization  must  take  steps  to 
communicate  effectively  its  standards 
and  procedures  to  all  affected 
employees,  physicians,  independent 
contractors,  and  other  significant  agents 
by  requiring  participation  in  such 
training  programs  or  by  other  means, 
such  as  disseminating  publications  that 
explain  specific  requirements  in  a 
practical  manner. ^^ 

Managers  of  specific  departments  or  . 
groups  can  assist  in  identifying  areas 
that  require  training  and  in  carrying  out 
such  training.8^  Training  instructors 
may  come  from  outside  or  inside  the 
organization,  but  must  be  qualified  to 
present  the  subject  matter  involved  and 
sufficiently  experienced  in  the  issues 
presented  to  adequately  field  questions 
and  coordinate  discussions  among  those 
being  trained. 

The  nursing  facility  should  train  new 
employees  soon  after  they  have  started 
working.3°  Appropriate  training  for 
temporary  employees  should  be 
provided  by  the  facility  before  they  are 
assigned  responsibility  for  resident  care. 
Training  programs  and  materials  should 
be  designed  to  take  into  accoimt  the 
skills,  experience,  and  knowledge  of  the 
individual  trainees.  The  compliance 
officer  should  document  any  formal 
training  undertaken  by  the  nursing 
facility  as  part  of  the  compliance 
program. 

A  variety  of  teaching  methods,  such 
as  interactive  training  and,  where  a 
nursing  facility  has  a  culturally  diverse 
staff,  training  in  different  languages, 
should  be  implemented  so  that  all 
affected  employees  (including 
temporary  employees)  understand  the 
institution's  standards  of  conduct  and 
procedures  for  alerting  senior 
management  to  problems  and 
concems.**^ 


issue. 


D.  Conducting  Effective  Training  and 
Education 

The  proper  education  and  training  of 
corporate  officers,  managers,  and  health 
care  professionals,  and  the  continual 
retraining  of  current  personnel  at  all 
levels,  are  critical  elements  of  an 
effective  compliance  program.  These 
training  programs  should  include 
sessions  summarizing  the  organization's 
compliance  program,  fraud  and  abuse 
laws,  and  Federal  health  care  program 
and  private  payor  requirements.  More 
specific  training  on  issues  such  as 
claims  development  and  submission 
processes,  residents'  rights,  and 
marketing  practices  should  be  targeted 
at  those  employees  and  contractors 


«'  Specific  compliance  training  should 
complement  any  "in-service"  training  sessions  that 
a  nursing  facility  may  regularly  schedule  to  provide 
an  ongoing  program  for  the  training  of  employees 
as  required  by  the  Medicare  program. 

"»  Some  publications,  such  as  OIG's  special  Fraud 
Alerts,  audit  and  inspection  reports,  and  advisory 
opinions  are  readily  available  from  the  OIG  and  can 
provide  a  basis  for  educational  courses  and 
programs  for  appropriate  nursing  facility 
employees. 

*"  Significant  variations  in  the  functions  and 
responsibilities  of  different  departments  or  groups 
may  create  the  need  for  training  materials  that  are 
tailored  to  compliance  concerns  associated  with 
particular  operations  and  duties. 

90  Certain  positions,  such  as  those  that  involve 
billing,  coding  and  the  submission  of 
reimbursement  data,  create  greater  organizational 
legal  exposure,  and  therefore  require  specialized 
training.  Those  hired  to  treat  residents  should 
undergo  specialized  training  in  residents'  rights. 

91  Post-training  tests  can  be  used  to  assess  the 
success  of  training  provided  and  employee 
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In  addition  to  specific  training  in  the 
risk  areas  identified  in  section  n.B.2, 
primary  training  for  appropriate 
corporate  officers,  managers,  and  faciUty 
staff  should  include  such  topics  as: 

•  compliance  with  Medicare 
participation  requirements  relevant  to 
their  respective  duties  and 
responsibilities; 

•  appropriate  and  sufficient 
documentation; 

•  prohibitions  on  paying  or  receiving 
remuneration  to  induce  referrals; 

•  proper  documentation  in  clinical  or 
financiai  records; 

•  residents'  rights;  and 

•  the  duty  to  report  misconduct. 
The  OIG  suggests  that  all  relevant 

personnel  participate  in  the  various 
educational  and  training  programs  of 
the  nursing  facility.^^  Employees  should 
be  required  to  have  a  minimum  number 
of  educational  hours  per  year,  as 
appropriate,  as  part  of  their  employment 
responsibilities.^^  poj.  example,  for 
certain  employees  involved  in  the 
nursing  facility  admission  functions, 
periodic  training  in  applicable 
reimbursement  coverage  and  eligibility 
requirements  should  be  required.  In 
nursing  facilities  with  high  employee 
turnover,  periodic  training  updates  are 
critical. 

The  OIG  recognizes  that  the  format  of 
the  training  program  will  vary 
depending  upon  the  resources  of  the 
nursing  facility.  For  example,  a  niu-sing 
facility  with  limited  resources  may  want 
to  create  a  videotape  for  each  type  of 
training  session  so  new  employees  can 
receive  training  in  a  timely  manner.  If 
videos  are  used  for  compliance  training, 
the  OIG  suggests  that  a  nursing  facility 
make  a  knowledgeable  individual 
available  to  field  questions  from  video 
trainees. 

The  OIG  recommends  that 
participation  in  training  programs  be 
made  a  condition  of  continued 
employment  and  that  failiu-e  to  comply 
with  training  requirements  should  result 
in  disciplinary  action,  when  such 


comprehension  of  the  nursing  facility's  policies  and 
procedures. 

^^  In  addition,  where  feasible,  the  OIG 
recommends  that  a  nursing  facility  give  vendors 
and  outside  contractors  the  opportunity  to 
participate  in  the  nursing  facility's  compliance 
training  and  educational  programs.  Such  training  is 
particularly  important  for  facilities  that  rely  on 
agencies  to  provide  temporary  direct  care  staff.  The 
introduction  of  consolidated  billing  gives  added 
importance  to  educating  vendors  about  the  facility's 
compliance  policies  and  procedures. 

*^  Currently,  the  OIG  is  monitoring  a  significant 
number  of  corporate  integrity  agreements  that 
require  many  of  these  training  elements.  The  OIG 
usually  requires  a  minimum  of  one  to  three  hours 
annually  for  basic  training  in  compliance  areas. 
Additional  training  is  required  for  specialty  fields 
such  as  claims  development  and  billing. 


failure  is  serious.  Adherence  to  the 
training  requirements  as  well  as  other 
provisions  of  the  compliance  program 
should  be  a  factor  in  the  annual 
evaluation  of  each  employee.  The 
nursing  facility  should  retain  adequate 
records  of  its  training  of  employees, 
including  attendance  logs  and  material 
distributed  at  training  sessions. 

E.  Developing  Effective  Lines  of 
Comm  unica  tion 

1.  Access  to  the  Compliance  Officer 

In  order  for  a  compliance  program  to 
work,  employees  must  be  able  to  ask 
questions  £ind  report  problems.  The  first 
line  supervisors  play  a  key  role  in 
responding  to  employee  concerns  and  it 
is  appropriate  that  they  serve  as  a  first 
line  of  communications.  In  order  to 
encourage  communications, 
confidentiality  and  non-retaliation 
policies  should  be  developed  and 
distributed  to  all  employees.^ 

Open  lines  of  communication 
between  the  compliance  officer  and 
nursing  facility  employees  is  equally 
important  to  the  successful 
implementation  of  a  compliance 
program  and  the  reduction  of  any 
potential  for  fraud  and  abuse.  In 
addition  to  serving  as  a  contact  point  for 
reporting  problems,  the  compliance 
officer  should  be  viewed  as  someone  to 
whom  personnel  can  go  to  get 
clarification  on  the  facility's  policies. 
Questions  and  responses  should  be 
documented  and  dated  and,  if 
appropriate,  shared  with  other  staff  so 
that  standards  can  be  updated  and 
improved  to  reflect  any  necessary 
changes  or  clarifications.^^ 

2.  Hotlines  and  Other  Forms  of 
Communication 

The  OIG  encoiu'ages  the  use  of 
hotlines,  ^^  e-mails,  newsletters, 
suggestion  boxes,  and  other  forms  of 
information  exchange  to  maintain  open 


**  In  some  cases,  employees  sue  their  employers 
under  the  False  Claims  Act's  qui  tarn  provisions  out 
of  frustration  because  of  the  company?s  failure  to 
take  action  when  the  employee  brought  a 
questionable,  h^udulent,  or  abusive  situation  to  the 
attention  of  senior  corporate  officials.  Whistle 
blowers  must  be  protected  against  retaliation,  a 
concept  embodied  in  the  provisions  of  the  False 
Claims  Act.  See  31  U.S.C.  3730(h). 

'5  Nursing  fecilities  also  may  wish  to  consider 
rewarding  employees  for  appropriate  use  of 
established  reporting  systems.  After  all.  the 
employee  who  identifies  and  helps  slop  an  abusive 
practice  can  benefit  the  corporation  as  much  as  one 
who  identifies  cost-savings  measures  or  increases 
corporate  revenues. 

^  The  OIG  recognizes  that  it  may  not  be 
financially  feasible  for  a  smaUer  nursing  facility  to 
maintain  a  telephone  hotline  dedicated  to  receiving 
calls  about  compliance  issues.  These  companies 
may  want  to  explore  alternative  methods,  e.g., 
outsourcing  the  hotline  or  establishing  a  written 
method  of  confidential  disclosure. 


lines  of  communication.  ^^  If  the  nursing 
facility  establishes  a  hotline,  the 
telephone  number  should  be  made 
readily  available  to  all  employees, 
independent  contractors,  residents,  and 
family  members  by  circulating  the 
number  on  wallet  cards  or 
conspicuously  posting  the  telephone 
number  in  common  work  areas.  Nursing 
facilities  also  are  required  to  post  the 
names,  addresses  and  telephone 
nimibers  of  all  pertinent  State  client 
advocacy  groups  such  as  the  State 
survey  and  certification  agency,  State 
licensure  office.  State  ombudsman 
program,  the  protection  and  advocacy 
network,  and  the  State  Medicaid  Fraud 
Control  Unit.98 

Employees  should  be  permitted  to 
report  matters  on  an  anonymous  basis. 
Matters  reported  through  the  hotline  or 
other  communication  so\m;es  that 
suggest  substantial  violations  of 
compliance  poUcies  or  Federal  health 
care  program  statutes  and  regulations 
should  be  documented  and  investigated 
promptly  to  determine  their  veracity. 
The  compliance  officer  should  maintain 
a  log  that  records  such  calls,  including 
the  natuire  of  any  investigation  and  its 
results.*^  Such  information,  redacted  of 
individual  identifiers,  should  be 
included  in  reports  to  the  governing 
body,  the  CEO,  and  compliance 
committee.'"*'  While  the  nursing  facility 
should  always  strive  to  maintain  the 
confidentiality  of  an  employee's 
identity,  it  also  should  make  clear  that 
there  may  be  a  point  where  the 
individual's  identity  may  become 
known  or  may  have  to  be  revealed  in 
certain  instances.  The  OIG  recognizes 
that  protecting  anonymity  may  be 
infeasible  for  small  nursing  faciUties. 
However,  the  OIG  believes  all  facility 
employees,  when  seeking  answers  to 
questions  or  reporting  potential 
instances  of  fraud  and  abuse,  should 
know  to  whom  to  tiun  for  attention  and 


°^  In  addition,  an  effective  employee  exit 
interview  program  could  be  designed  to  solicit 
information  from  departing  employees  regarding 
potential  misconduct  and  suspected  violations  of 
nursing  facility  policy  and  procedures. 

«>42  CFR  483.10(b)(7)(iii).  Nursing  facilities  also 
should  post  in  a  prominent  area  the  HHS-OIG 
Hotline  telephone  number.  1-800-447-8477  (1- 
80O-HHS-'nPS) 

^To  efficiently  and  accurately  fulfill  such  an 
obligation,  the  nursing  faciUty  should  create  an 
intake  form  for  all  compliance  issues  identified 
through  reporting  mechanisms.  The  form  could 
include  information  concerning  the  date  that  the 
potential  problem  was  reported,  the  results  of  the 
internal  investigation,  and.  as  appropriate,  the 
corrective  action  implemented,  the  disciplinary 
measures  imposed,  and  any  identified 
overpayments  returned. 

i<x>  Information  obtained  over  the  hotline  may 
provide  valuable  insight  into  management  practices 
and  operations,  whether  reported  problems  are 
actual  or  perceived. 
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should  be  able  to  do  so  without  fear  of 
retribution. 

F.  Auditing  and  /  tonitoring 

The  OIG  believss  that  an  effective 
program  should  i  icorporate  thorough 
monitoring  of  its  implementation  and  an 
ongoing  evaluati(  n  process.  The 
compliance  offio  ir  should  document 
this  ongoing  mor  itoring,  including 
reports  of  suspec  ed  noncompliance, 
and  share  these  a  ssessments  with  the 
nursing  facility's  senior  management 
and  the  compliar  ce  committee.  The 
extent  and  frequf  ncy  of  the  compliance 
audits  may  vary  ( iepending  on  variables 
such  as  the  nursi  ig  facility's  available 
resources,  prior  I  istory  of 
noncompliance,  ind  the  risk  factors 
particular  to  the  acility."" 

Although  man;r  assessment 
techniques  are  available,  one  effective 
tool  is  the  perfori  nance  of  regular, 
periodic  compliance  audits  by  internal 
or  external  evalu  itors  who  have 
expertise  in  Fed€  ral  and  State  health 
care  statutes,  regulations,  and  program 
requirements,  as  well  as  private  payor 
rules.  These  assessments  should  focus 
both  on  the  nurs:  ng  facility's  day-to-day 
operations,  as  w«  11  as  its  adherence  to 
the  rules  govemi  ag  claims  development, 
billing  and  cost  reports,  and 
relationships  with  third  parties.  The 
reviews  also  sho  ild  address  the  nursing 
facility's  compliiince  with  Medicare 
requirements  an(  I  the  specific  rules  and 
poUcies  that  hav  i  been  the  focus  of 
particular  attenti  on  by  the  Medicare 
fiscal  intermedii-ies  or  carriers,  survey 
agencies,  and  la\if  enforcement. '"^ 

hniques  may  include 
lis  that  permit  the 
3T  to  identify  and 
from  an  established 
bline.'"3This 

Bline  should  include 

measurable  patient  outcomes,  such  as 
resident  weight  in^intenance  and 
pressure  ulcers,  sstablished  by  the 
facility's  Quality  Assessment  and 


Monitoring  te 
sampling  protoc^ 
compliance  offic 
review  variation^ 
performance  bas 
performance  bs 


">«  Even  when  a 
facilities  is  owned  b] 
regular  auditing  and 
activities  of  an  indiv 
feature  in  any  annua 
on  audit  findings  s: 
and  explained  to  a 
and  ofRcers. 


nifrsing  facility  or  group  of 
a  larger  corporate  entity,  the 
monitoring  of  the  compliance 
dual  facility  must  be  a  key 
review.  Appropriate  reports 
hduld  be  periodically  provided 
p  irent  organization's  senior  staff 


'"^  See  also  sectioi 


""TheOlGreco 
program  is  establis 
compliance  officer 
department  manager  i 
their  operations  fron 
This  assessment  can 
consultants  or  in< 
knowledge  of  health 
This  "snapshot"  car 
compliance  officer 
nursing  facility's 
areas  of  vulnerabilit  ' 
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Assurance  Committee.  Significant 
variations  from  the  baseline  should 
trigger  an  inquiry  to  determine  the  cause 
of  the  deviation.  If  the  inquiry 
determines  that  the  deviation  occurred 
for  legitimate  reasons,  the  compliance 
officer  and  nursing  facility  management 
may  want  to  take  no  action.  If  it  is 
determined  that  the  deviation  was 
caused  by  a  departure  from  or 
misunderstanding  of  the  facility's 
policies,  the  nursing  facility  should  take 
prompt  steps  to  correct  the  problem. 
Any  overpayments  discovered  as  a 
result  of  such  deviations  should  be 
retxuTied  promptly  to  the  affected 
payor,^"''  with  appropriate 
dociunentation  and  a  sufficiently 
detailed  explanation  of  the  reason  for 
the  refund. '0"^ 

In  addition  to  evaluating  the  facility's 
conformance  with  program  rvdes,  an 
effective  compliance  program  also 
should  incorporate  periodic  (at  least 
annual)  reviews  of  whether  the 
program's  compliance  elements  have 
been  satisfied,  e.g.,  whether  there  has 
been  appropriate  dissemination  of  the 
program's  standards,  ongoing 
educational  programs,  and  internal 
investigations  of  alleged  non- 
compliance. This  process  will  assess 
actual  conformance  by  all  departments 
with  the  compliance  program  and  may 
identify  areas  for  improvements  in  the 
program,  as  well  as  the  nursing  facility's 
general  operations. 

The  OIG  requires  a  provider  operating 
under  a  CIA  to  conduct  an  annual 
assessment  of  its  compliance  with  the 
elements  of  the  CIA.  A  compliance 
officer  may  want  to  review  several  CIAs 
in  designing  the  facility's  self-audit 
protocol.  ^°^ 

As  part  of  the  review  process,  the 
compliance  officer  or  reviewers  should 
consider  techniques  such  as: 

•  on-site  visits  to  all  facilities  owned 
and/or  operated  by  the  nursing  home 
owner; 


II.B.2. 
mhiends  that  when  a  compliance 
in  a  nursing  facility,  the 
I  rith  the  assistance  of 

should  take  a  'snapshot"  of 
a  compliance  perspective, 
be  undertaken  by  outside 

staff,  provided  they  have 
care  program  requirements, 
serve  as  a  baseline  for  the 
other  managers  to  judge  the 
prdgress  in  reducing  potential 


a  id  < 


">«  See  Provider  Reimbursement  Manual  Part  I, 
section  2836(D)(3).  which  sets  out  the  MDS 
correction  policy. 

105  In  addition,  when  appropriate,  as  referenced 
in  section  II.H.2,  below,  reports  of  fraud  or  systemic 
problems  also  should  be  made  to  the  appropriate 
governmental  authority. 

"»  Examples  of  OA  audit  protocols  can  be 
obtained  from  the  OIG  by  submitting  a  request 
pursuant  to  the  Freedom  of  Information  Act.  The 
OIG  recently  has  entered  into  CIAs  with  a  number 
"  of  nursing  home  providers  that  may  be  of  particular 
relevance.  In  addition,  the  American  Institute  of 
Certified  Public  Accountants  (AICPA)  has  issued  a 
detailed  guide  for  conducting  an  independent 
assessment  of  a  health  care  provider's  conformance 
to  a  QA.  See  AICPA  Statement  of  Position  99-1 , 
"Guidance  to  Practitioners  in  Conducting  and 
Reporting  on  an  Agreed-Upon  Procedures 
Engagement  to  Assist  in  Evaluating  Compliance 
wi5i  a  Corporate  Integrity  Agreement"  (May  1999). 


•  testing  the  billing  and  claims 
reimbursement  staff  on  its  knowledge  of 
applicable  program  requirements  and 
claims  and  billing  criteria; 

•  unannounced  mock  surveys  and 
audits; 

•  examination  of  the  organization's 
complaint  logs  and  investigative  files; 

•  legal  assessment  of  all  contractual 
relationships  with  contractors, 
consultants  and  potential  referral 
sources; 

•  reevaluation  of  deficiencies  cited  in 
past  surveys  for  State  requirements  and 
Medicare  participation  requirements; 

•  checking  personnel  records  to 
determine  whether  individuals  who 
previously  have  been  reprimanded  for 
compliance  issues  are  now  conforming 
to  facility  policies; 

•  questionnaires  developed  to  solicit 
impressions  of  a  broad  cross-section  of 
the  nursing  facility's  employees  and 
staff  concerning  adherence  to  the  code 
of  conduct  and  policies  and  procedures, 
as  well  as  their  work  loads  and  ability 
to  address  the  residents'  activities  of 
daily  living; 

•  validation  of  qualifications  of 
nursing  facility  physicians  and  other 
staff,  including  verification  of 
applicable  State  license  renewals; 

•  trend  analysis,  or  longitudinal 
studies,  that  uncover  deviations  in 
specific  areas  over  a  given  period;  and 

•  analyzing  past  survey  reports  for 
patterns  of  deficiencies  to  determine  if 
the  proposed  corrective  plan  of  action 
identified  and  corrected  the  imderlying 
problem. 

The  reviewers  should: 

•  have  the  qualifications  and 
experience  necessary  to  adequately 
identify  potential  issues  with  the  subject 
matter  that  is  reviewed; 

•  be  objective  and  independent  of 
line  management  to  the  extent 
reasonably  possible;  ^°^ 

•  have  access  to  existing  audit  and 
health  care  resoiuces,  relevant 
personnel,  and  all  relevant  areas  of 
operation; 

•  present  written  evaluative  reports 
on  compliemce  activities  to  the  CEO, 
governing  body,  and  members  of  the 
compliance  committee  on  a  regular 
basis,  but  no  less  often  than  annually; 
and 

•  specifically  identify  areas  where 
corrective  actions  are  needed. 

The  extent  and  scope  of  a  nursing 
facility's  compliance  self-audits  will 
depend  on  the  facility's  identified  risk 
areas,  past  history  of  deficiencies  and 


""  The  OIG  recognizes  that  nursing  facilities  that 
have  limited  resources  may  not  be  able  to  use 
internal  reviewers  who  are  not  part  of  line 
management  or  hire  outside  reviewers. 
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enforcement  actions,  and  resources.  If 
the  facility  comes  under  Government 
scrutiny  in  the  future,  the  Government 
will  assess  whether  the  facility 
developed  a  reasonable  audit  plan  based 
upon  identified  risk  areas  and  resources. 
If  the  Government  determines  that  the 
niursing  facility  failed  to  develop  an 
adequate  audit  program,  the 
Government  will  be  less  likely  to  afford 
the  nursing  facility  favorable  treatment 
under  the  Federal  Sentencing 
Guidelines. 

G.  Enforcing  Standards  Through  Well- 
Publicized  Disciplinary  Guidelines 

1 .  Disciplinary  Policy  and  Enforcement 

An  effective  compliance  program 
should  include  disciplinary  policies 
that  set  out  the  consequences  of 
violating  the  nursing  facility's  standards 
of  conduct,  policies,  and  procedures. 
Intentional  noncompliance  should 
subject  transgressors  to  significant 
sanctions.  Such  sanctions  could  range 
from  oral  warnings  to  suspension, 
termination,  or  financial  penalties,  as 
appropriate.  Disciplinary  action  may  be 
appropriate  where  a  responsible 
employee's  failure  to  detect  a  violation 
is  attributable  to  his  or  her  negligence  or 
reckless  conduct.  Each  situation  must  be 
considered  on  a  case-by-case  basis  to 
determine  the  appropriate  response. 

The  written  standards  of  conduct 
should  elaborate  on  the  procedures  for 
handling  disciplinary  problems  and 
those  who  will  be  responsible  for  taking 
appropriate  action.  Some  disciplinary 
actions  can  be  handled  by  department 
or  agency  managers,  while  others  may 
have  to  be  resolved  by  a  senior 
administrator.  The  nursing  facility 
should  advise  personnel  that 
disciplinary  action  will  be  taken  on  a 
fair  and  equitable  basis.  Managers  and 
supervisors  should  be  made  aware  that 
they  have  a  responsibility  to  discipline 
employees  in  an  appropriate  and 
consistent  marmer. 

It  is  vital  to  publish  and  disseminate 
the  range  of  disciplinary  standards  for 
improper  conduct  and  to  educate 
employees  regarding  these  standards. 
The  consequences  of  noncompliance 
should  be  consistently  applied  and 
enforced,  in  order  for  the  disciplinary 
policy  to  have  the  required  deterrent 
effect.  All  levels  of  employees  should  be 
potentially  subject  to  the  same  types  of 
disciplinary  action  for  the  commission 
of  similar  offenses,  because  the 
commitment  to  compliance  applies  to 
all  personnel  within  a  nursing  facility. 
This  means  that  corporate  officers, 
managers,  and  supervisors  should  be 
held  accountable  for  failing  to  comply 
with,  or  for  the  foreseeable  failure  of 


their  subordinates  to  adhere  to,  the 
applicable  standards,  laws,  and 
procedures. 

H.  Responding  to  Detected  Offenses  and 
Developing  Corrective  Action  Initiatives 

Violations  of  a  niirsing  facility's 
compliance  program,  failiu-es  to  comply 
with  applicable  Federal  or  State  law, 
and  other  types  of  misconduct  threaten 
a  facility's  status  as  a  reliable,  honest 
and  trustworthy  provider  of  health  care. 
Detected  but  uncorrected  deficiencies 
can  seriously  endanger  the  reputation 
and  legal  status  of  the  nursing  facility. 
Consequently,  upon  receipt  of  reports  or 
reasonable  indications  of  suspected 
noncompliance,  it  is  important  that  the 
compliance  officer  or  other  management 
officials  immediately  investigate  the 
allegations  to  determine  whether  a 
material  violation  of  applicable  law  or 
the  requirements  of  the  compliance 
program  has  occurred  and,  if  so,  take 
decisive  steps  to  correct  the  problem.'"" 
As  appropriate,  such  steps  may  include 
a  corrective  action  plan,'°^  the  retiim  of 
any  overpayments,  a  report  to  the 
Government,' '"  and/or  a  referral  to 
criminal  and/or  civil  law  enforcement 
authorities. 

Where  potential  fraud  is  not  involved, 
the  OIG  recommends  that  the  nursing 
facility  use  normal  repayment  channels 
to  return  overpayments  as  they  are 
discovered.  However,  even  if  the 
nursing  facility's  billing  department  is 
effectively  using  the  overpayment 
detection  and  return  process,  the  OIG 


■™  Instances  of  noncompliance  must  be 
determined  on  a  case-by-case  basis.  The  existence 
or  amount  of  a  monetary  loss  to  a  health  care 
•program  is  not  solely  determinative  of  whether  the 
conduct  should  be  investigated  and  reported  to 
governmental  authorities.  In  fact,  there  may  be 
instances  where  there  is  no  readily  identifiable 
monetary  loss,  but  corrective  actions  are  still 
necessary  to  protect  the  integrity  of  the  applicable 
program  and  its  beneficiaries,  e.g..  where  failure  to 
comply  with  the  facility's  policies  and  procedures 
results  in  inadequate  or  inappropriate  care  being 
furnished  to  a  facility  resident. 

"''The  nursing  facility  may  seek  advice  from  its 
in-house  counsel  or  an  outside  law  firm  to 
determine  the  extent  of  the  facility's  liability  and 
to  plan  the  appropriate  course  of  action. 

""Nursing  facilities  are  required  to  immediately 
report  all  alleged  incidents  of  mistreatment,  neglect, 
abuse  (including  injuries  of  unknown  source),  and 
misappropriation  of  resident  property  to  both  the 
facility  administrator  and  other  officials  in 
accordance  with  State  law.  See  42  CFR  483.13(c)(2). 
This  is  the  appropriate  channel  for  reporting  quality 
of  care  issues.  The  OIG  also  has  established  a 
provider  self-disclosure  protocol  that  encourages 
providers  voluntarily  to  report  suspected  fraud.  The 
concept  of  voluntary  self-disclosure  is  premised  on 
a  recognition  that  the  Government  alone  cannot 
protect  the  integrity  of  Medicare  and  other  Federal 
health  care  programs.  Health  care  providers  must  be 
willing  to  police  themselves,  correct  underlying 
problems,  and  work  with  the  Govenmient  to  resolve 
these  matters.  The  self-disclosure  protocol  can  be 
located  on  the  OIG's  web  site  at:  http:// 
wrww.hhs.gov/oig. 


believes  that  the  facility  needs  to  alert 
the  compliance  officer  to  those 
overpayments  that  may  reveal  trends  or 
patterns  indicative  of  a  systemic 
problem. 

Where  there  are  indications  of 
potential  fraud,  an  internal  investigation 
may  be  warranted  and  will  probably 
include  interviews  and  a  review  of 
relevant  documents.  Under  some 
circimistances,  the  facility  may  need  to 
consider  engaging  outside  counsel, 
auditors,  or  health  care  experts  to  assist 
in  an  investigation.  The  investigative 
file  should  contain  documentation  of 
the  alleged  violation,  a  description  of 
the  investigative  process  (including  the 
objectivity  of  the  investigators  and 
methodologies  utilized),  copies  of 
interview  notes  and  key  documents,  a 
log  of  the  witnesses  interviewed  and  the 
documents  reviewed,  the  results  of  the 
investigation,  e.g.,  any  disciplinary 
action  taken,  and  the  corrective  action 
implemented.  While  any  action  taken  as 
the  result  of  an  investigation  will 
necessarily  vary  depending  upon  the 
situation,  nursing  facilities  should  strive 
for  some  consistency  by  using  sound 
practices  and  disciplinary'  protocols.'" 
Further,  the  compliance  officer  should 
review  the  circumstances  that  fortned 
the  basis  for  the  investigation  to 
determine  whether  similar  problems 
have  been  uncovered  or  modifications 
of  the  compliance  program  are 
necessary  to  prevent  and  detect  other 
inappropriate  conduct  or  violations. 

If  the  nursing  facility  undertakes  an 
investigation  of  an  alleged  violation  and 
the  compliance  officer  believes  the 
integrity  of  the  investigation  may  be  at 
stake  because  of  the  presence  of 
employees  under  investigation,  the 
facility  should  remove  those  individuals 
from  their  current  responsibilities  until 
the  investigation  is  completed  (unless 
there  is  an  ongoing  internal  or 
Government-led  undercover  operation 
known  to  the  nursing  facility).  In 
addition,  the  compliance  officer  should 
take  appropriate  steps  to  sectire  or 
prevent  the  destruction  of  documents  or 
other  evidence  relevant  to  the 
investigation.  If  the  nursing  facility 
determines  that  disciplinary  action  is 
warranted,  it  should  be  prompdy 
imposed  in  accordance  with  the 
facility's  \\Titten  standards  of 
disciplinary  action. 


' ' '  The  parameters  of  a  claims  review  subject  to 
an  internal  investigation  will  depend  on  the 
circumstances  surrounding  the  issues  identified.  By 
limiting  the  scope  of  an  internal  audit  to  current 
billing,  a  nursing  facility  may  fail  to  discover  major 
problems  and  deficiencies  in  operations,  and  may 
subject  itself  to  liability. 
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1.  Reporting 

Where  the  com  piiance  officer, 
compliance  committee,  or  a 
management  offii  :ial  discovers  credible 
evidence  of  misc  induct  from  any  source 
and,  after  a  reasonable  inquiry,  has 
reason  to  believe  that  the  misconduct 
may  violate  crim  nal,  civil  or 
administrative  la  w,  the  facility  should 
promptly  report  he  existence  of 
misconduct  to  th  b  appropriate  Federal 
and  State  author  ties  ^  '^  within  a 
reasonable  perio(  I,  but  not  more  than  60 
days  "^  after  det  srmining  that  there  is 
credible  evidence  of  a  violation. ^^* 
Prompt  voluntar '  reporting  will 
demonstrate  the  lursing  facility's  good 
faith  and  willing  less  to  work  with 
governmental  au  horities  to  correct  and 
remedy  the  prob  em.  In  addition, 
reporting  such  c<  nduct  will  be 
considered  a  mitigating  factor  by  the 
OIG  in  determining  administrative 
sanctions  (e.g.,  penalties,  assessments, 
and  exclusion),  it  the  reporting  provider 
becomes  the  target  of  an  OIG 
investigation.'^^ 

When  reportin  j  to  the  Government,  a 
nursing  facility  a  lould  provide  all 
evidence  relevar  t  to  the  alleged 
violation  of  appl  cable  Federal  or  State 
law(s)  and  potential  cost  impact.  The 
compliance  offic  sr,  under  advice  of 
counsel  and  witl  i  guidance  from  the 
governmental  authorities,  could  be 
requested  to  con  inue  to  investigate  the 
reported  violatia  q.  Once  the 
investigation  is  ( ompleted,  the 
compliance  officer  should  notify  the 
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"=' Appropriate 
include  the  OIG.  the 
of  the  Department  of 
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Health  Benefits  Program).  State 
types  of  misconduct  and  to 
report  its  findings.  See  note 


appropriate  governmental  authority  of 
the  outcome  of  the  investigation, 
including  a  description  of  the  impact  of 
the  alleged  violation  on  the  operation  of 
the  applicable  health  care  programs  or 
their  beneficiaries.  If  the  investigation 
ultimately  reveals  that  criminal,  civil  or 
administrative  violations  have  occurred, 
the  nursing  facility  should  immediately 
notify  appropriate  Federal  and  State 
authorities. 

As  previously  stated,  the  nursing 
facility  should  take  appropriate 
corrective  action,  including  prompt 
identification  and  retiim  of  any 
overpayment  to  the  affected  payor.  If 
potential  fraud  is  involved,  the  nursing 
facility  should  return  any  overpayment 
during  the  course  of  its  disclosure  to  the 
Government.  Otherwise,  the  nursing 
facility  should  use  normal  repajrment 
channels  for  reimbiu'sing  identified 
overpayments."^  A  knowing  and 
willful  failure  to  disclose  overpayments 
within  a  reasonable  period  of  time  could 
be  interpreted  as  an  attempt  to  conceal 
the  overpayment  from  the  Government, 
thereby  establishing  an  independent 
basis  for  a  criminal  violation  with 
respect  to  the  nursing  facility,  as  well  as 
any  individual  who  may  have  been 
involved."^  For  this  reason,  nursing 
facility  compliance  programs  should 
emphasize  that  overpayments  should  be 
promptly  disclosed  and  retiuned  to  the 
entity  that  made  the  erroneous  pajonent. 

m.  Assessing  the  Effectiveness  of  a 
Compliance  Program 

Considering  the  financial  and  human 
resources  needed  to  establish  an 
effective  compliance  program,  sound 
business  principles  dictate  that  the 
nursing  home's  management  evaluate 
the  return  on  that  investment.  In 
addition,  a  compliance  program  must  be 
"effective"  for  the  Government  to  view 
its  existence  as  a  mitigating  factor  when 
assessing  culpability.  How  a  nursing 
facility  assesses  its  compliance  program 
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may  be  so  serious  that  they 
r  atification  to  governmental 
simultaneous  with, 
1  investigation.  By  way  of 
ieves  a  provider  should  report 
s  a  clear  violation  of  OIG 

or  civil  or  criminal  fraud 
adverse  effect  on  the 
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gttions  regarding  quality  of 
evidence  of  a  systemic  failure 
cable  laws  or  an  existing 
ireement,  regardless  of  the 
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>"  The  OIG  has  published  criteria  setting  forth 
those  factors  that  the  OIG  takes  into  consideration 
in  determining  whether  it  is  appropriate  to  exclude 
a  health  care  provider  from  program  participation 
pursuant  to  42  U.S.C.  1320a-7(b)(7)  for  violations 
of  various  fraud  and  abuse  laws.  See  62  FR  67392 
(December  24,  1997). 

"6  A  nursing  facility  should  consult  with  its 
Medicare  fiscal  intermediary  (FI)  and  the 
appropriate  sections  of  the  Provider  Reimbursement 
Manual  for  additional  guidance  regarding  refunds 
under  Medicare  Part  A.  See  note  104.  The  FI  may 
require  certain  information  (e.g..  alleged  violation 
or  issue  causing  overpayment,  description  of  the 
internal  investigative  process  with  methodologies 
used  to  determine  any  overpayments,  and 
corrective  actions  taken,  etc.)  to  be  submitted  with 
the  return  of  any  overpayments,  and  that  such 
repayment  information  be  submitted  to  a  specific 
department  or  individual.  When  appropriate, 
interest  may  be  assessed  on  the  overpayment.  See 
42  CFR  405.378. 


performance  is  therefore  integral  to  its 
success.  The  attributes  of  each 
individual  element  of  a  compliance 
program  must  be  evaluated  in  order  to 
assess  the  program's  "effectiveness"  as 
a  whole.  Examining  the 
comprehensiveness  of  policies  and 
procedures  implemented  to  satisfy  these 
elements  is  merely  the  first  step. 
Evaluating  how  a  compliance  program 
performs  during  the  provider's  day-to- 
day operations  becomes  the  critical 
indicator."^ 

As  previously  stated,  a  Cbmpliance 
program  should  require  the 
development  and  distribution  of  written 
compliance  policies,  standards,  and 
practices  that  identify  specific  areas  of 
risk  and  vulnerability.  One  way  to  judge 
whether  these  policies,  standards,  and 
practices  measure  up  is  to  observe  how 
an  organization's  employees  react  to 
them.  Do  employees  experience 
reciuring  pitfalls  because  the  guidance 
on  certain  issues  is  not  adequately 
covered  in  company  policies?  Do 
employees  flagrantly  disobey  an 
organization's  standards  of  conduct 
because  they  observe  no  sincere  buy-in 
from  senior  management?  Do  employees 
have  trouble  understanding  policies  and 
procediu'es  because  they  are  written  in 
legalese  or  at  difficult  reading  levels? 
Does  an  organization  routinely 
experience  systematic  billing  failures 
because  of  poor  instructions  to 
employees  on  how  to  implement  written 
policies  and  practices?  Written 
compliance  policies,  standards,  and 
practices  are  only  as  good  as  an 
organization's  commitment  to  apply 
them  in  practice. 

Every  nursing  facility  needs  to 
seriously  consider  whoever  fills  the 
integral  roles  of  compliance  officer  and 
compliance  committee  members,  and 
periodically  monitor  how  the 
individuals  chosen  satisfy  their 
responsibilities.  Does  a  compliance 
officer  have  sufficient  professional 
experience  working  with  billing, 
clinical  records,  documentation,  and 
auditing  principles  to  perform  assigned 
responsibilities  fully?  Has  a  compUance 
officer  or  compliance  committee  been 
unsuccessful  in  fulfilling  their  duties 
because  of  inadequate  fimding,  staff, 
and  authority  necessary  to  carry  out 
their  jobs?  Did  the  addition  of  the 
compliance  officer  function  to  a  key 
management  position  with  other 
significant  duties  compromise  the  goals 
of  the  compliance  program  (e.g.,  chief 
financial  officer  who  discounts  certain 
overpayments  identified  to  improve  the 
company's  bottom  line  profits)?  Since  a 


"'See 42  U.S.C.  132Da-7b(a)(3)  and  18  U.S.C. 
669. 
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compliance  officer  and  a  comphance 
committee  can  have  a  significant  impact 
on  how  effectively  a  compliance 
program  is  implemented,  those 
hmctions  should  not  be  taken  for 
granted. 

As  evidenced  throughout  this 
guidance,  the  proper  education  and 
training  of  corporate  officers,  managers, 
health  care  professionals,  and  other 
applicable  employees  of  a  provider,  and 
the  continual  retraining  of  current 
personnel  at  all  levels,  are  significant 
elements  of  an  effective  compUance 
program.  Accordingly,  such  efforts 
should  be  routinely  evaluated.  How 
frequently  are  employees  trained?  Are 
employees  tested  after  training?  Do  the 
traiiiing  sessions  and  materials 
adequately  summarize  the  important 
aspects  of  the  organization's  compliance 
program?  Are  training  instructors 
qualified  to  present  the  subject  matter 
and  field  questions?  When  thorough 
compliance  training  is  periodically 
conducted,  employees  receive  the 
reinforcement  they  need  to  ensure  an 
effective  compliance  program. 

An  open  line  of  communication 
between  the  compliance  officer  and  a 
provider's  employees  is  equally 
important  to  the  success  of  a 
compliance  program.  In  today's 
intensive  regulatory  environment,  the 
OIG  believes  that  a  provider  cannot 
possibly  have  an  effective  compliance 
program  if  it  does  not  receive  feedback 
from  its  employees  regarding 
compliance  matters.  For  instance,  if  a 
compliance  officer  does  not  receive 
appropriate  inquiries  from  employees: 
Do  policies  and  procedures  adequately 
guide  employees  to  whom  and  when 
they  should  be  communicating 
compliance  matters?  Are  employees 
confident  that  they  can  report 
compliance  matters  to  management 
without  fear  of  retaliation?  Are 
employees  reporting  issues  through  the 
proper  chaimels?  Do  employees  have 
the  proper  motives  for  reporting 
compliance  matters?  Regardless  of  the 
means  that  a  provider  uses,  whether  it 
is  telephone  hotline,  email,  or 
suggestion  boxes,  employees  should 
seek  clarification  from  compliance  staff 
in  the  event  of  any  confusion  or 
question  dealing  with  compliance 
policies,  practices,  or  procedures. 

An  effective  compliance  program 
should  include  guidance  regarding 
disciplinary  action  for  corporate 
officers,  managers,  health  care 
professionals,  and  other  employees  who 
have  failed  to  adhere  to  an 
organization's  standards  of  conduct, 
Federal  health  care  program 
requirements,  or  Federal  or  State  laws. 
The  number  and  caliber  of  disciplinary 


actions  taken  by  an  organization  can  be 
insightful.  Have  appropriate  sanctions 
been  applied  to  compliance 
misconduct?  Are  sanctions  applied  to 
all  employees  consistently,  regardless  of 
an  employee's  level  in  the  corporate 
hierarchy?  Have  double-standards  in 
discipline  bred  cynicism  among 
employees?  When  disciplinary  action  is 
not  taken  seriously  or  applied 
haphazardly,  such  practices  reflect 
poorly  on  senior  management's 
commitment  to  foster  compliance  as 
well  as  the  effectiveness  of  an 
organization's  compliance  program  in 
general. 

Another  critical  component  of  a 
successful  compliance  program  is  an 
ongoing  monitoring  and  auditing 
process.  The  extent  and  frequency  of  the 
audit  function  may  vary  depending  on 
factors  such  as  the  size  and  available 
resources,  prior  history  of 
noncompliance,  and  risk  factors  of  a 
particular  nursing  facility.  The  hallmark 
of  effective  monitoring  and  auditing 
efforts  is  how  an  organization 
determines  the  parameters  of  its 
reviews.  Do  audits  focus  on  all  pertinent 
departments  of  an  organization?  Does  an 
audit  cover  compliance  with  all 
applicable  laws,  as  well  as  Federal  and 
private  payor  requirements?  Are  results 
of  past  audits,  pre-established  baselines, 
or  prior  deficiencies  reevaluated?  Are 
the  elements  of  the  compliance  program 
monitored?  Are  auditing  techniques 
valid  and  conducted  by  objective 
reviewers?  The  extent  and  sincerity  of 
an  organization's  efforts  to  confirm  its 
compliance  often  proves  to  be  a 
revealing  determinant  of  a  compliance 
program's  effectiveness. 

It  is  essential  that  the  compliance 
officer  or  other  management  officials 
immediately  investigate  reports  or 
reasonable  indications  of  suspected 
noncompliance.  If  a  material  violation 
of  applicable  law  or  compliance 
program  requirements  has  occiured,  a 
provider  must  take  decisive  steps  to 
correct  the  problem.  Nursing  facilities 
that  do  not  thoroughly  investigate 
misconduct  leave  themselves  open  to 
undiscovered  problems.  When  a 
provider  learns  of  certain  issues,  it 
should  evaluate  how  it  assesses  its  legal 
exposure.  What  is  the  correlation 
between  the  deficiency  identified  and 
the  corrective  action  necessary  to 
remedy?  Are  isolated  overpayment 
matters  properly  resolved  through 
normal  repayment  channels?  Is  credible 
evidence  of  misconduct  that  may  violate 
criminal,  civil  or  administrative  law 
promptly  reported  to  the  appropriate 
Federal  and  State  authorities?  If  the 
process  of  responding  to  detected 
offenses  is  circumvented,  such  conduct 


would  indicate  an  ineffective 
compliance  program. 

Docimientation  is  the  key  to 
demonstrating  the  effectiveness  of  a 
nursing  facility's  compliance  program. 
For  example,  documentation  of  the 
following  should  be  maintained:  audit 
results;  logs  of  hotline  calls  and  their 
resolution;  corrective  action  plans;  due 
diligence  efforts  regarding  business 
transactions;  records  of  employee 
training,  including  the  number  of 
training  hours;  disciplinary  action;  and 
modification  and  distribution  of  policies 
and  procedures.  Because  the  OIG 
encoiu"ages  self-disclosure  of 
overpayments  and  billing  irregularities, 
maintaining  a  record  of  disclosures  and 
refunds  to  the  Federal  health  care 
programs  and  private  insurers  is 
strongly  endorsed.  A  documented 
practice  of  refunding  of  overpayments 
emd  self-disclosing  incidents  of  non- 
compliance with  Federal  and  private 
payor  health  care  program  requirements 
is  powerful  evidence  of  a  meaningful 
compliance  effort. 

IV.  Conclusion 

Through  this  document,  the  OIG  has 
attempted  to  provide  a  foimdation  for 
the  process  necessary  to  develop  an 
effective  and  cost-efficient  nursing 
facility  compliance  program.  However, 
each  program  must  be  tailored  to  fit  the 
needs  and  resources  of  a  particular 
facility,  depending  upon  its  unique 
corporate  structure,  mission,  and 
employee  composition.  The  statutes, 
regulations,  and  guidelines  of  the 
Federal  health  care  programs,  as  well  as 
the  policies  and  procedures  of  private 
health  plans,  should  be  integrated  into 
every  nursing  facility's  compliance 
program. 

The  OIG  recognizes  that  the  health 
care  industry  in  this  country,  which 
reaches  millions  of  beneficiaries  and 
expends  about  a  trillion  dollars 
aimually,  is  constantly  evolving.  The 
time  is  right  for  nursing  facilities  to 
implement  a  strong  voluntary  health 
care  compliance  program.  Compliance 
is  a  dynamic  process  that  helps  to 
ensure  that  nursing  facilities  and  other 
health  care  providers  are  better  able  to 
fulfill  their  commitment  to  ethical 
behavior,  as  well  as  meet  the  changes 
and  challenges  being  placed  upon  them 
by  Congress  and  private  insurers. 
Ultimately,  it  is  the  OIG's  hope  that  a 
voluntarily  created  compliance  program 
will  enable  nursing  facilities  to  meet 
their  goals,  improve  the  quality  of 
resident  care,  and  substantially  reduce 
fraud,  waste,  and  abuse,  as  well  as  the 
cost  of  health  care  to  Federal,  State,  and 
private  health  insurers. 
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Dated:  March  9.12000. 
lune  Gibbs  Brown 

Inspector  General. 
(FR  Doc.  00-6423 
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DEPARTMENT  <  )F  HEALTH  AND 
HUMAN  SERVIC  ES 

National  Institules  of  Health 

National  Canced  Institute;  Notice  of 
Closed  Meeting 
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Name  of 
Institute  Initial 
H — Clinical  Grouj^ 
Date:  March  23 
Time:  6:30  PM 
Agenda:  To  review 
applications. 

Place:  Chevy 
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Contact  Person: 
Review  Administittor 
Branch.  Division 
National  Cancer 
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This  notice  is  b( 
days  prior  to  the 
limitations  imposi 
funding  cycle 
(Catalogue  of  Federal 
Program  Nos.  93. 
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Dated:  March  7 
Anna  Snouffer, 

Acting  Director, 
Committee  Policy, 
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'ice  of  Federal  Advisory 
Filed  3-15-00;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)— (4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  contract 
proposals  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  contract  proposals,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Center  for 
Complementary  &  Alternative  Medicine 
Special  Emphasis  Panel. 

Da/e.  March  21.  2000. 

Time:  3:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  9000  Rockville  Pike.  BIdg.  31.  Room 
5B50.  Bethesda.  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Sheryl  K.  Brining.  National 
Center  for  Complementary  and  Alternative 
Medicine.  National  Institutes  of  Health,  31 
Center  Drive.  Room  5B50.  Bethesda,  MD 
20892-2182,  (301)  496-7498.  sb44k@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  March  9.  2000. 
Ann  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-6473  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  April  5,  2000. 

Time:  1  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  South.  Room  400C, 
6120  Executive  Blvd.,  Rockville,  MD  20852. 
(Telephone  Conference  Call). 

Contact  Person:  Stanley  C.  Oaks.  Jr., 
Scientific  Review  Branch.  Division  of 
Extramural  Research,  Executive  Plaza  South, 
Room  400C,  6120  Executive  Blvd.  Bethesda. 
MD  20892-7180.  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  National  Institutes  of  Health,  HHS) 

Dated:  March  9,  2000. 
Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-6474  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  R13  Conference  Grants 

Date:  April  5,  2000. 

Time:  1  PM  to  2  PM. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS-East  Campus,  79  TW 
Alexander  Dr.,  Bldg.  4401.  Rm  EC-122, 
Research  Triangle  Park.  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  J.  Patrick  Mastin,  Scientific 
Review  Administrator,  SRB/DERT,  NIEHS, 
P.O.  Box  12233  MD  EC-30.  Research  Triangle 
Park.  NC  27709,  (919)  541-1446. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  emd  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  March  9,  2000. 

Anna  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-6475  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Piirsuant  to  section  10(d)  of  the 
Federcil  Advisory  Committee  Act,  as 
amended  {5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panels. 

Date:  April  5-7.  2000. 

Time:  7  PM  to  11  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Express  Hotel  &  Suites. 
SE  1990  Bishop  Blvd.,  Pullman,  WA  99163. 


Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-30,  Research  Triangle  Park,  NC  27709. 
(919)  541-1307. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93,114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  March  8,  2000. 
Anna  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-6477  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notices  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  NIH  ES  00-23. 

Date:  April  4,  2000. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS— East  Campus,  Building 
4401,  Conference  Room  122,  79  Alexander 
Drive,  Research  Triangle  Park,  NC  27709. 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-30,  Research  Triangle  Park,  NC  27709; 
(919)  541-1307. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and  fund 
cycle. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel. 

Date:  April  12-14,  2000. 

Time:  7  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  contract 
grant  applications. 

Place:  Wilmington  Courtyard,  151  Van 
Camden  Blvd.  Wilmington,  NC  28403. 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS.  PO  Box  12233 
EC-30,  Research  Triangle  Park,  NC  27709; 
(919)  541-1307. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and  fund 
cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  exposures; 
93.142  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHs 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  March  8,  2000. 

Anna  Snoufifer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-6478  Filed  3-15-00;  8:45  am] 

BtUMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Date:  March  28,  2000. 
Time:  11  a.m.  to  1  p.m. 
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Center,  National 
6001  Executive  Blvd., 
.  (Telephone  Conference 


Agenda:  To  revi^  and  evaluate  grant 
applications. 

Place:  Neurosciehce 
Institutes  of  Health 
Bethesda,  MD  208^2 
Call). 

Contact  Person 
Review  Administr^or 
Extramural  Activi 
Mental  Health,  Nil- 
6001  Executive 
Bethesda,  MD  20802 


t  es. 


1  be  ng 


This  notice  is 
days  prior  to  the 
limitations  impose  i 
funding  cycle. 
(Catalogue  of  Fede^l 
Program  Nos.  93. 
Grants;  93.281,  Scientist 
Award,  Scientist 
Clinicians,  and  Research 
93.282,  Mental  He 
Service  Awards  foi 
National  Institutes 


Dated:  March  8, 
Anna  P.  Snouffer, 

Acting  Director,  Of  i 


Committee  Policy. 
IFR  Doc.  00-6479 
BIUJNG  CODE  4140-«1-M 
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lenry  J.  Haigler,  Scientific 
Division  of 
National  Institute  of 
Neuroscience  Center, 
.,  Rm.  6150,  MSC  9608, 
-9608,  301/443-7216. 
published  less  than  15 
meeting  due  to  the  timing 
by  the  review  and 


Domestic  Assistance 
Mental  Health  Research 
Development 
velopment  Award  for 
Scientist  Award; 
1th  National  Research 
Research  Training, 
of  Health,  HHS) 


!000. 


ice  of  Federal  Advisory 
iled  3-15-00;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

I 
National  Institut^  of  Child  Health  and 
Human  Develop  nent;  Notice  of  Closed 
Meeting 

Pursuant  to  se  :tion  10(d)  of  the 
Federal  Advisor '  Committee  Act,  as 
amended  (5  VS-Z.  Appendix  2),  notice 
is  hereby  given  c  f  the  following 
meeting. 

The  meeting  m  ill  be  closed  to  the 
public  in  accord  mce  with  the 
provisions  set  fo  "th  in  sections 
552b(c)(4)  and  5  i2b(c)(6).  title  5  U.S.C, 
as  amended.  Th«  contract  proposals  and 
the  discussions  <  ould  disclose 
confidential  trac  e  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  inf  Drmation  concerning 
individuals  asso  :iated  with  the  contract 
proposals,  the  d  sclosure  of  which 
would  constitut(  a  clearly  unwarranted 
invasion  of  persi  )nal  privacy. 

Name  ofCommi  ttee:  National  Institute  of 
Child  Health  and  1  luman  Development 
Special  Emphasis  'anel. 

Date:  April  4.  2(00. 

Time:  1:00  pm  t  )  3:00  pm. 

Agenda:  To  revi  sw  and  evaluate  contract 
proposals. 

Place:  6100  Exe  lutive  Blvd.,  Room  5E01, 
Rockville,  MD  20f  52  (Telephone  Conference 
Call). 

Contact  Person:  Hameed  Khan,  Scientific 
Review  Administi  ator,  Division  of  Scientific 
Review,  National  nstitute  of  Child  Health 


and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Room  5E01, 
Bethesda,  MD  20892,  (301)  496-1485. 
(Catalogue  of  Federal  domestic  Assistance 
Program  Nos.  92.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  March  8,  2000. 
Anna  P.  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-6480  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

JVame  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date.  March  31,  2000. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  circle,  N.W..  Washington,  D.C., 
DC  20037. 

Contact  Person:  Asikiya  Walcourt, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  6001  Executive 
Boulevard.  Room  6138,  MSC  9606,  Bethesda, 
MD  20892-9606,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 

Dofe;  March  31,  2000. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 


Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Houmam  H.  Araj, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH.  6001  Executive 
Boulevard,  Room  6150,  MSC  9608,  Bethesda. 
MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  15  * 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  932.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  March  8,  2000. 
Anna  Snou£fer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy.    , 

[FR  Doc.  00-6482  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  27,  2000. 

Time:  1  pm  to  4  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892, (Telephone  Conference 
Call). 

Contact  Person:  Asikiya  Walcourt, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  6001  Executive 
Boulevard,  Room  6138,  MSC  9606,  Bethesda, 
MD  20892-9606,  301^43-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS). 

Dated:  March  8,  2000. 
Anna  P.  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  00-6483  Filed  7-15-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 

Notice  of  Closed  Meetings 

» 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  22,  2000. 

Time:  4  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Michael  J.  Moody, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-3367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  24,  2000. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 


Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Michael  J.  Moody, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-3367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  24,  2000. 

Time:  3  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Michael  J.  Moody, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6154.  MSC  9609. 
Bethesda,  MD  20892-9609,  301-443-3367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  March  8,  2000. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-6484  Filed  3-15-00;  8:45  am] 
BILUNG  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
PubMed  Central  National  Advisory 
Committee. 

The  meeting  will  be  closed  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
a  a  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  PubMed  Central 
National  Advisory  Committee. 


Date:  March  27,  2000. 

Time:  8:30  a.m.  to  1:  p.m. 

Agenda:  Review  and  analysis  of  system 
including  program  objectives  and  directives. 

Place:  National  Library  of  Medicine,  Board 
Room,  Bldg  38,  2E-09,  8600  Rockville  Pike, 
Bethesda,  MD  20894. 

Contact  Person:  David  J.  Lipman,  Director, 
Natl  Ctr  for  Biotechnology  Information. 
National  Library  of  Medicine.  Department  of 
Health  and  Human  Services,  Bethesda,  MD 
20894. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitatious  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  March  8.  2000. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-6481  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scierttific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552b(4) 
and  552b(c)(4)  and  55b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  contract  applications,  the  disclosure 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  15,  2000. 

Time:  12:00  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844.  Bethesda.  MD  20892,  301-435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Committee:  Center  for  Scientific 
Em  jhasis  Panel. 

;ooo. 

2:00  p.m. 
and  evaluate  grant 


tj: 


i  revie  iv 


Name  of 
Review  Special 

ZJafe- March  21, 

Time:  1:00  p.m. 

Agenda:  To 
applications. 

Place:  Ramada 
Rockville,  MD  208 

Contact  Person 
Scientific  Review 
Scientific  Review, 
Health,  6701  Rockltdge 
MSC  7852,  Bethes4a 
1165. 

1  being 


Irn,  1775  Rockville  Pike, 

;2. 

I  lary  Clare  Walker. 
/  dministrator.  Center  for 
National  Institutes  of 
Drive.  Room  5104, 
MD  20892.  (301)  435- 


tD' 


Em  ph 


I  revie  w 


This  notice  is 
days  prior  to  the 
limitations  imposei 
funding  cycle. 

Name  of  Committee 
Review  Special 

Date:  March  22, 

Time:  2:00  p.m. 

Agenda:  To  revi^ 
applications. 

Place:  NIH, 
20892.  (Telephone 

Contact  Person: 
Review  Administr^or 
Review.  National 
Rockledge  Drive. 
Bethesda,  MD 
dayc@csr.nih.gov. 

This  notice  is 
days  prior  to  the 
limitations  impose< 
funding  cycle 

Name  of  Committee 
Review  Special 

Date:  March  24, 

Time:  8:00  am  to 

Agenda:  To 
applications. 

Place:  Bethesda 
Conference  Center 
Bethesda.  MD  208 

Contact  Person: 
Review  Administrator 
Review,  National 
Rockledge  Drive, 
Bethesda.  MD  208^2 
sipej@scr.nih.gov 

This  notice  is 
days  prior  to  the 
limitations  impose^ 
funding  cycle. 

Name  of  Commi  tee 
Review  Special 

Date:  March  24. 

Time:  8:00  am  to 

Agenda:  To  review 
applications. 

Place:  Holiday 
Avenue,  Chevy  Chiise 

Contact  Person. 
Scientific  Review 
Scientific  Review 
Health,  6701 
MSC  7808.  Bethes4a 
1148. 

being  I 


published  less  than  15 
meeting  due  to  the  timing 
bv  the  review  and 


;  Center  for  Scientific 
Embhasis  Panel. 
;  000. 
4:00  p.m. 
and  evaluate  grant 


Rockledge  2.  Bethesda.  MD 
[Conference  Call). 
( amilla  E.  Day.  Scientific 
Center  for  Scientific 
lAstitutes  of  Health.  6701 
R  )om  2208.  MSC  7890. 
208gp,  (301)435-1037. 

;  bei  ng  published  less  than  15 

m  seting  due  to  the  timing 

by  the  review  and 


This  notice  is 
days  prior  to  the 
limitations  impose  i 
funding  cycle 

Name  of  Committee 
Review  Special  En  ph 
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Center  for  Scientific 

asis  Panel. 
000. 
8:00  pm. 

and  evaluate  grant 


I  ^amada  Hotel  and 
8400  Wisconsin  Avenue, 
4. 

Ban  D.  Sipe.  Scientific 
,  Center  for  Scientific 
Institutes  of  Health.  6701 
4106,  MSC  7814. 
(301)435-1743. 


Rm 


I  be  ng  published  less  than  15 

m  3eting  due  to  the  timing 

by  the  review  and 

Center  for  Scientific 
En  phasis  Panel. 
!000. 
5:30  pm. 
and  evaluate  grant 

l4n,  5520  Wisconsin 
MD  20815. 
Villiam  C.  Branche. 
i  idministrator.  Center  for 
National  Institutes  of 
Rock:  3dge  Drive.  Room  4182. 
MD  20892,  (301)  435- 


published  less  than  15 
n^eting  due  to  the  timing 
by  the  review  and 

Center  for  Scientific 
asis  Panel. 


Date:  March  24.  2000. 

Time:  1:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Eugene  Vigil.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5144,  MSC  7840. 
Bethesda.  MD  20892,  (301)  435-1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  24.  2000. 

Time:  2:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4204. 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
1225,  politisa@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  24,  2000. 

Time:  3:00  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Mann.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  3186.  MSC  7848, 
Bethesda,  MD  20982.  (301)  435-0677 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  24.  2000. 

Time:  4:30  pm  to  5:30  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Cheri  Wiggs,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3180,  MSC  7848, 
Bethesda.  MD  20982.  (301)  435-8367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  27.  2000. 
Time:  8.00  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Georgetown  Holiday  Inn,  Fortune 
Room.  2101  Wisconsin  Avenue,  N.W., 
Washington,  DC  20007. 

Contact  Person:  Eugene  Vigil,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5144.  MSC  7840, 
Bethesda,  MD  20982,  (301)  435-1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  March  27-28,  2000. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Georgetown  Suites.  1111  30th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Eileen  W.  Bradley, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120,, 
MSC  7854,  Bethesda,  MD  20982,  (301)  435- 
1179,  bradleye@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  27,  2000. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Robert  T.  Su.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4134,  MSC  7840. 
Bethesda,  MD  20892,  (301)  435-1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphphasis  Panel. 

Date:  March  27-28.  2000. 

Time:  8:00  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn.  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Ann  A.  Jerkins.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  6154,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435^514. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphphasis  Pemel. 

Date:  March  27-27,  2000. 

Time:  9:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Georgetown  Suites,  1111  30th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Teresa  Nesbitt,  Scientific 
Review  Administrator,  Center  for  Scientific 
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Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5110,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1172. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphphasis  Panel. 

Dafe;  March  27,  2000. 

Time:  11:00  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Mann,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3186,  MSC  7848, 
Bethesda,  MD  20892,  (301)  435-0677. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphphasis  Panel. 

Date:  March  27-27,  2000. 

Time:  3:30  pm  to  5:30  pm. 

Agenda:  To  review  and  evalute  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Harold  M.  Davidson, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
1776. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  27-28,  2000. 

Time:  7:30  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Cheryl  M.  Corsaro, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2204, 
MSC  7890,  Bethesda,  MD  20892,  301-435- 
1045,  corsaroc@csr.nih.gov. 

This  notice  is  published  less  than  15  days 
prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28,  2000. 

Time:  11:00  am.  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Richard  Marcus,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5168,  MSC  7844, 
Bethesda,  MD  20892,  301-435-1245, 
richard.marcus@nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28.  2000. 

Time:  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  H.  Sayre, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1219. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  March  28,  2000. 

Time:  1:00  pm  to  3:00  pm. 

Agenda:  To  review  emd  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Gertrude  K.  McFarland, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4110, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1784,  mcfarlag@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  March  8.  2000. 
Anna  SnoufTer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-6485  Filed  7-15-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for  the 
Prairie  City  Crossing  Project,  Folsom, 
Sacraniento  County,  CA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  Regency  Realty  has  applied  to 
the  Fish  and  Wildlife  Service  (Service) 
for  an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 


Species  Act  of  1973,  as  amended  (Act). 
The  Service  proposes  to  issue  a  2-year 
permit  to  Regency  Realty  that  would 
authorize  take  of  the  threatened  valley 
elderberry  longhom  beetle  (Desmocerus 
caUfomicus  dimorphus;  beetle) 
incidental  to  otherwise  lawful  activities. 
Such  take  would  occur  as  a  result  of 
development  of  a  supermarket,  parking 
lot,  and  service  station  on  the  Prairie 
City  Crossing  Project  site  in  Folsom, 
Sacramento  County,  California. 

The  application  includes  a  Habitat 
Conservation  Plan  (Plan).  The  Plan 
describes  the  proposed  project  and  the 
measures  that  Regency  Realty  would 
undertake  to  minimize  and  mitigate  take 
of  the  beetle,  as  required  in  section 
10(a)(2)(B)  of  the  Act.  Development 
would  result  in  the  loss  of  1  elderberry 
plant  with  4  stems  that  provide  habitat 
for  the  beetle.  We  request  comments  on 
the  Plan. 

We  also  request  comments  on  our 
preliminary  determination  that  the  Plan 
qualifies  as  a  "low-effect"  Habitat 
Conservation  Plan,  eligible  for  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act.  The  basis  for 
this  determination  is  discussed  in  an 
Environmental  Action  Statement  which 
is  also  available  for  public  review. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).  The'  Plan  and  the 
Environmental  Action  Statement  eue 
available  for  review  and  comment  by 
other  agencies  and  the  pubhc.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
public  record  and  will  be  available  for 
review  pursuant  to  section  10(c)  of  the 
Act. 

DATES:  Written  comments  must  be 
received  no  later  than  April  17.  2000. 

ADDRESSES:  Send  written  comments  to 
Mr.  Wayne  White,  Field  Supervisor, 
Fish  and  Wildlife  Service,  2800  Cottage 
Way,  Suite  W-2605,  Sacramento, 
California  95825-1846.  Comments  may 
be  sent  by  facsimile  to  916-^14-6610. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Vicki  Campbell,  Chief  of  Conservation 
Planning  Division,  at  the  above  address 
or  call  (916)  414-6600. 

SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Please  contact  the  above  office  if  you 
would  like  copies  of  the  application. 
Plan,  and  Environmental  Action 
Statement.  Documents  also  will  be 
available  for  review  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
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Background 

Section  9  of  the  Act  and  Federal 
regulation  prohib  t  the  "take"  of  fish  or 
wildlife  species  listed  as  endangered  or 
threatened,  respe<  lively.  Take  of  listed 
fish  or  wildlife  is  defined  under  the  Act 
to  mean  harass,  h;  urm,  pursue,  hunt. 


shoot,  wound,  kil 


trap,  captiire,  collect. 


or  to  attempt  to  ei  igage  in  any  such 
conduct.  Howevei  ,  the  Service  may, 
under  limited  circ  imistances,  issue 
permits  to  author  ze  incidental  take;  i.e., 
take  that  is  incide  ntal  to,  and  not  the 
purpose  of,  the  ca  rrying  out  of  an 
otherwise  lawful  i  ictivity.  Regulations 
governing  incidental  take  permits  for 
threatened  and  endangered  species  are 
found  in  50  CFR  1  7.32  and  17.22, 
respectively. 

The  proposed  P  rairie  City  Crossing 
Project  is  located  it  the  northwest 
comer  of  Prairie  C  ity  and  Iron  Point 
roads  in  the  City  c  f  Folsom,  Sacramento 
County,  Califomii ,  which  corresponds 
to  Township  9  N(*th,  Range  7  East  of 
the  "Folsom,  California"  topographic 
quadrangle  (Unitqd  States  Geological 
Survey,  Photorevised  1980).  Regency 
Realty  is  requestii  g  a  2-year  incidental 
take  permit  to  aut  lorize  take  of  the 
beetle  on  the  proj(  »ct  site. 

The  Prairie  City  Crossing  Project 
consists  of  the  pre  posed  construction  of 
a  Safeway  supenn  arket,  parking  lot,  and 
service  station  on  an  11 -acre  parcel.  The 
entire  project  area  has  been  disturbed  by 
prior  mining  acti\  ities  that  occiured 
during  the  early  1  JOOs.  The  existing 
habitat  on  the  site  consists  of  dredger 
tailings,  annual  giassland,  and  pockets 
of  foothill  pine/oa  k  woodland  within 
the  tailings. 

One  elderberry  shrub,  containing 
three  stems  that  aj  e  between  1  and  3 
inches  in  diamete  r  and  one  stem  that  is 
greater  than  5  incl  les  in  diameter  at 
ground  level,  occurs  on  the  project  site 
within  the  impact  area  as  potential 
habitat  for  the  fedferally-threatened 
beetle.  A  single  a(  ult  beetle  exit  hole 
was  found  in  this  shrub.  Construction  of 
the  proposed  proj  jct  would  result  in  the 
removal  of  the  elc  erberry  shrub.  The 
project  site  does  n  ot  contain  any 
riparian  habitat.  1  he  project  site  does 
not  contain  any  oiher  rare,  threatened, 
or  endangered  sp<  cies  or  habitat.  No 
critical  habitat  foi  any  listed  species 
occurs  on  the  pro  ect  site. 

Under  the  HCP  mitigation  for  impacts 
to  the  beetle  woul  d  conform  to  the  Fish 
and  Wildlife  Serv  ce's  1999  Mitigation 
Guidelines.  The  s  ngle  elderberry  shrub 
affected  by  the  pn  )posed  project  would 
not  be  transplante  d  because  it  is  located 
at  the  bottom  of  a  cobble  ravine, 
surrounded  by  dr((dger  tailings,  and 
access  by  heavy  e  }uipment  is  extremely 


difficult.  Prior  to  undertaking 
transplantation,  considerable  grading 
would  have  to  be  completed  in  order  to 
construct  an  access  road  that  could  be 
used  by  heavy  equipment.  A  vermeer 
spade  could  not  be  used  because  of  the 
rocky  nature  of  the  site.  In  addition,  if 
this  elderberry  shrub  were  to  be 
transplanted,  its  survival  wovdd  be 
questionable  because  much  of  the 
rootball  probably  would  be  destroyed 
during  the  transplanting  process. 
Therefore,  Regency  Realty  proposes  to 
purchase  5  beetle  mitigation  credits  at 
the  Wildlands  Mitigation  Bank,  a 
Service-approved  mitigation  site. 
Purchase  of  these  credits  would  result 
in  the  planting  of  24  elderberry  plants 
and  16  associated  native  tree  species  to 
mitigate  for  impacts  to  4  stems. 

The  Proposed  Action  consists  of  the 
issuance  of  an  incidental  take  permit 
and  implementation  of  the  Plan,  which 
includes  measures  to  minimize  and 
mitigate  impacts  of  the  project  on  the 
beetle.  One  alternative  to  the  taking  of 
listed  species  imder  the  Proposed 
Action  is  considered  in  the  Plan.  Under 
the  No  Action  Alternative,  no  permit 
would  be  issued.  However,  the  No 
Action  Alternative  is  inconsistent  with 
local  development  goals  and  would 
result  in  the  undisturbed  elderberry 
shrub  being  left  on  the  site  in  an 
isolated  patch  of  open  space  with  little 
habitat  value. 

The  Service  has  made  a  preliminary 
determination  that  the  Plan  qualifies  as 
a  "low-effect"  plan  as  defined  by  its 
Habitat  Conservation  Planning 
Handbook  (November  1996). 
Determination  of  low-effect  Habitat 
Conservation  Plans  is  based  on  the 
following  three  criteria:  (1) 
Implementation  of  the  Plan  would  result 
in  minor  or  negligible  effects  on 
federally  hsted,  proposed,  and 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  Plan,  considered 
together  with  the  impacts  of  other  past, 
present,  and  reasonably  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  ciunulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant. 
As  more  fully  explained  in  the  Service's 
Environmental  Action  Statement,  the 
Prairie  City  Crossing  Project  Plan 
qualifies  as  a  "low-effect"  plan  for  the 
following  reasons: 

1 .  Approval  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  the 
beetle  and  its  habitat.  The  Service  does 
not  anticipate  significant  direct  or 
cumulative  effects  to  the  beetle  resulting 


from  development  of  the  Prairie  City 
Crossing  Project  area. 

2.  Approval  of  the  Plan  would  not 
have  adverse  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 
involve  imique  or  unknown 
environmental  risks. 

3.  Approval  of  the  Plan  would  not 
result  in  any  cumulative  or  growth 
inducing  impacts  and,  therefore,  would 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  Plan  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

The  Service  therefore  has 
preliminarily  determined  that  approval 
of  the  Plan  qualifies  as  a  categorical 
exclusion  under  the  National 
Enviromnental  Policy  Act,  as  provided 
by  the  Department  of  the  Interior 
Manual  (516  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  documentation. 

The  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the  Act.  We 
will  evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act  If  the  requirements  are  met, 
the  Service  will  issue  a  permit  to 
Regency  Realty  for  the  incidental  take  of 
the  beetle  from  development  of  the 
Prairie  City  Crossing  Ptoject  site.  The 
final  permit  decision  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  March  8,  2000. 
Elizabeth  H.  Stevens, 

Deputy  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 
[PR  Doc.  00-6487  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  4310-55-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  To  Take 
Marine  Mammals 

AGENCY:  U.S.  Fish  and  Wildhfe  Service. 


ACTION:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 


implementing  regulations  [50  CFR 
18.27(f)(3)],  notice  is  hereby  given  that 
Letters  of  Authorization  to  take  polar 
bears  and  Pacific  walrus*  incidental  to 
oil  and  gas  industry  exploration, 
development,  and  production  activities 
have  been  issued  to  the  following 
companies: 


Company 

BR  Exploration  (Pmdhoe  Bay  Unit  

BR  Exploration  (Kuparuk  Unit) 

ARCO  Alaska,  Inc.  (NW  Eileen)  

ARCO  Alaska,  Inc.  (Alpine)  

ARCO  Alaska,  Inc.  (Nanuk  #2  &  #3) .... 

BR  Exploration  (Alaska),  Inc.  (Northstar)  

Western  Geophysical  (Anadarko)  

Western  Geophysical  (ARCO)  

ARCO  Alaska,  Inc.  (Meltwater  North) 

ARCO  Alaska.  Inc.  (Spark  #1) 

ARCO  Alaska,  Inc.  (Rendezvous  A&B) 

ARCO  Alaska,  Inc.  (Lookout  A)  

ARCO  Alaska,  Inc.  (Moose's  Tooth  A&C) 

ARCO  Alaska,  Inc.  (Clover  A&B)  

ARCO  Alaska,  Inc.  (Cairn) 

Western  Geophysical  (ARCO)  

Western  Geophysical  (BR  Exploration)  

Kuukpik/Fairweather  Geophysical  

BR  Exploration  (Point  Thomson)  

BR  Exploration  (West  Gwydyr  Bay) 


Activity 

Production  

Production  

Exploration 

Development  

Exploration 

Development  

Exploration 

Exploration 

Exploration 

Exploration 

Exploration , 

Expkaration 

Exploration 

Exploration 

Exploration 

Exploration , 

Exploration 

Exploration 

Exploration 

Exploration 


Date  Issued 


February 
February 
February 
February 
February 
February 
Febmary 
February 
Febmary 
February 
February 
February 
February 
February 
February 
February 
February 
Febmary 
February 
February 


8,  2000. 
8.2000. 
14,  2000. 
14,  2000. 
14,  2000. 
23,  2000. 
23,  2000. 
23,2000. 
23,2000. 
23,2000. 
23,  2000. 
23.  2000. 
23,  2000. 
23,  2000. 
23,  2000. 
23,  2000. 
23,  2000. 
23,  2000. 
23.  2000. 
29,2000 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  W.  Bridges  at  the  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 
Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503,  (800) 
362-5148  or  (907) 786-3810. 
SUPPLEMENTARY  INFORMATION:  Letters  of 
Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities  (65  FR  5275; 
February  3,  2000)." 

Dated:  March  3,  2000. 
Gary  Edwards, 

Deputy  Regional  Director. 

(FR  Doc.  00-6524  Filed  3-15-00;  8:45  am) 

BILUNG  COOE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a  field 
trip  and  meeting  of  the  Aquatic 
Nuisance  Species  Task  Force.  The  focus 
of  the  field  trip  and  meeting  topics  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION. 


DATES:  The  field  trip  will  take  place 
from  12:30  p.m.  to  6  p.m.,  Monday, 
April  3,  2000.  The  Aquatic  Nuisance 
Species  Task  Force  will  meet  from  8:30 
a.m.  to  5  p.m.,  Tuesday,  April  4,  2000 
and  8:30  a.m.  to  12  p.m.,  Wednesday, 
April  5,  2000. 

ADDRESSES:  The  field  trip  will  begin  at 
the  Doubletree  Inn,  2649  South 
Bayshore  Drive,  Miami,  Florida.  The 
meeting  will  be  held  at  the  Rosenstiel 
School  of  Marine  and  Atmospheric 
Science,  Virginia  Key,  Miami,  Florida  in 
the  auditorium. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at: 
sharon gross@fws.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  field  trip  and 
meeting  of  the  Aquatic  Nuisance 
Species  Task  Force.  The  Task  Force  was 
established  by  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990. 

The  field  trip  will  consist  of  a  visit  to 
an  area  where  the  Asian  Swamp  Eel  is 
present  and  causing  impacts  as  well  as 
other  areas  where  invasive  plant  and 
animal  species  have  caused  significant 
impacts.  Topics  to  be  covered  during 
the  ANS  Task  Force  meeting  on 
Tuesday  and  Wednesday  include  the 


following:  briefings  about  regional 
nonindigenous  species  problems  and 
initiatives;  updates  of  activities  from  the 
Task  Force's  regional  panels;  discussion 
of  the  Coast  Guard's  ballast  water 
management  program;  discussion  of  the 
Asian  Swamp  Eel  and  other  invasive 
aquatic  species  of  concern;  overview  of 
the  activities  of  the  Invasive  Species 
Council;  discussion  of  the  guidance  for 
the  State  ANS  Management  Plans;  and 
overview  of  an  outreach  and  education 
initiative. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force. 
Suite  851,  4401  North  Fairfax  Drive, 
ArUngton,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 

Dated:  March  13,  2000. 
Hannibal  Bolton, 

Co-Chair.  Aquatic  Nuisance  Species  Task 
Force.  Acting  Assistant  Director — Fisheries. 
[FR  Doc.  00-6561  Filed  3-15-00;  8:45  am] 
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DEPARTMENT  Of  THE  IffTERIOR 


Bureau  of  Indian 


Affairs 


Announcement  o  f  Vacancy  on  ttie 
Osage  Tribai  Education  Committee 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice. 


summary:  The  Bureau 
is  announcing  tha  t 
occurred  on  the 
Committee.  This 
at  Large  Represen 
this  notice  is  to  sdlicit 
individuals  or 
would  nominate 
vacancy. 


of  Indian  Affairs 
a  vacancy  has 

Tribal  Education 

\  acancy  is  the  Member 

ative.  The  purpose  of 

nominations  from 

organizations  who 

{ ersons  for  the 


C  sage ' 


Osi  ige 


DATES:  Applicatio  as 
must  be  received  pn 
2000. 


ADDRESSES:  You 
and  nominations 
Education 
Area  Education 
Blvd..  Oklahoma 


itay  send  applications 
io:  Osage  Tribal 
Commi  :tee,  c/o  Oklahoma 
O  fice,  4149  Highline 
Citv.  OK  73108. 


INFOI IMATION 


Indian  blood  who 


descendant  of  an  <  illottee;  and 


(b)  May  include 


The  nominee  or 


and  nominations 
or  before  April  17, 


contact:  Joy 
Line  Officer,  at  405- 


FOR  FURTHER 
Martin,  Education 
605-6051 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  25  CFR  122.5  ai  id  the  Overall  Plan  of 
Operation  for  the  Dsage  Tribal 
Education  Committee,  the  Bureau  is 
seeking  nominatic  ns  from  individuals 
or  Osage  organiza  ions  who  would 
nominate  persons  for  the  vacancy.  The 
requirements  of  tl  e  Member  at  Large 
are: 
(a)  Must  be  an  a  dult  person  of  Osage 


is  an  allottee  or  a 


residents  who  are 


living  anywhere  i)  i  the  United  States. 


his/her  representative 


organization  shou  d  submit  a  brief 
statement  request!  ng  that  he/she  be 
considered  as  a  ca  ndidate  for  the 
vacancy  and  the  n  tason  for  desiring  to 
serve  on  the  comn  littee.  If  nominated  by 
an  Osage  organiza  don,  a  written 
statement  from  thi  i  nominee  stating  his/ 
her  willingness  to  serve  on  the 
committee  must  b  3  included  with  the 
Osage  organizatio:  i  nomination. 

Applications  anid  nominations  must 
be  received  no  later  than  April  17,  2000. 
Nominations  shal  be  delivered  by 
registered  mail  to  the  address  listed  in 
the  ADDRESSES  sec  tion. 

This  notice  is  p  iblished  in 
accordance  with  a  uthority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretar  y — Indian  Affairs  by 
209  DM  8. 


Dated:  March  3.  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  00-6525  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 

[Docket  No.  ID-08(K-1220-PA] 

Upper  Columbia-Salmon  Clearwater 
Districts,  Idaho;  Notice  of  Closure  and 
Restriction  Order  for  BLM  Lands  in 
Fiddle  Creek  Area 

AGENCY:  Bureau  of  Land  Management, 

Upper  Colmnbia-Salmon  Clearwater 

Districts,  Idaho. 

ACTION:  Notice  of  Closure  and 

Restriction  Order  for  BLM  Lands  in 

Fiddle  Creek  Area,  Order  No.  ID-080- 

23. 

SUMMARY:  By  order,  the  following 
closures  and  restrictions  apply  to  the 
area  known  as  "Fiddle  Creek," 
described  as  all  public  land 
administered  by  the  Bureau  of  Land 
Management  in  T.25N.,  R.lE.,  sections 
22,  23,  and  27,  Idaho  County,  Idaho. 

(1)  Camping  is  prohibited. 

(2)  The  possession  or  consumption  of 
alcoholic  beverages  by  persons  under 
the  age  of  21  is  prohibited. 

(3)  The  area  is  closed  to  all  use  from 
8:00  p.m.  to  6:00  a.m. 

For  the  purpose  of  this  closure, 
camping  is  defined  as  erecting  a  tent  or 
shelter,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  parking 
a  motor  vehicle,  motor  home  or  trailer 
for  the  apparent  piupose  of  overnight 
occupancy. 

The  authority  for  establishing  these 
closures  and  restrictions  is  Title  43, 
Code  of  Federal  Regulations,  Section 
8364.1. 

The  closures  and  restrictions  are  in 
effect  from  April  14,  2000  through  April 
17,  2000. 

The  closures  and  restrictions  do  not 
apply  to: 

(1)  Any  Federal,  State,  or  local  law 
enforcement,  rescue  or  the  fire  fighting 
force  while  in  the  performance  of  an 
official  duty. 

(2)  Any  Bureau  of  Land  Management 
employee,  agent,  or  contractor  while  in 
the  performance  of  an  official  duty. 

The  closures  and  restrictions  are 
necessary  to  protect  persons,  property, 
public  lands  and  resources.  Persons 
abusing  alcohol  cause  a  public 
disturbance,  particularly  at  night,  and 
create  a  risk  to  other  persons  on  public 
lands. 


Violation  of  this  order  is  punishable 
by  a  fine  not  to  exceed  $1 ,000  and/or 
imprisonment  not  to  exceed  one  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Yuncevich,  Area  Manager,  Bureau  of 
Land  Management,  Cottonwood  Field 
Office,  Route  3,  Box  181,  Cottonwood, 
ID  83522. 

Dated:  March  2,  2000. 
Ted  Graf, 

Acting  District  Manager. 

(FR  Doc.  00-6527  Filed  3-15-00:  8:45  am] 

BILUNG  CODE  4310-GG-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-01 0-1 430-ER/G01 0-GO-0252] 

Emergency  Road  Closure,  Sandoval 
County,  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Road  closure  of  access. 

SUMMARY:  Notice  is  hereby  given  that 
effective  March  16,  2000,  a  road  located 
within  the  NWV4  SWV4  of  section  3,  and 
continues  in  a  southwesterly  direction 
to  SWV4  NWV4  section  9,  T.  20  N.,  R. 
1  W.,  NMPM,  is  closed  to  all  forms  of 
access  except  as  specifically  authorized 
by  the  Bureau  of  Land  Management.  The 
closed  area  is  commonly  known  as  the 
Sawmill  Area  south  of  Cuba.  The 
purpose  of  this  road  closure  is  to 
prevent  unnecessary  degradation  of 
resources,  undue  environmental  damage 
and  to  ensure  resovurce  protection  on 
public  lands. 

The  emergency  access  closure  is  in 
accordance  with  the  provisions  of  43 
CFR  8364.1.  This  designation  remains  in 
effect  until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Jaramillo,  Realty  Specialist  at  Bureau  of 
Land  Management,  Albuquerque  Field 
Office,  435  Montano  NE,  Albuquerque, 
New  Mexico  87107,  (505)  761-8779. 

Dated:  February  28,  2000. 
S.W.  Anderson, 

Assistant  Field  Manager,  Division  of  Lands 
&■  Minerals. 
[FR  Doc.  00-6528  Filed  3-15-00;  8:45  ami 

BIUJNG  CODE  4310-AO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-040-0&-1 040-AE] 

Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management. 
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ACTION:  Gila  Box  Riparian  National 
Conservation  Area  Advisory  Committee 
Meeting. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  next  meeting  of  the  Gila 
Box  Riparian  National  Conservation 
Area  Advisory  Committee  Meeting.  The 
piupose  of  the  Advisory  Committee  is  to 
provide  informed  advice  to  the  Safford 
Field  Manager  on  management  of  public 
lands  in  the  Gila  Box  Riparian  National 
Conservation  Area.  The  committee 
meets  as  needed,  generally  between  two 
and  four  times  a  year. 

The  meeting  will  begin  at  the  Bureau 
of  Land  Management  (BLM),  Safford 
Field  Office  on  April  7,  2000, 
commencing  at  8:00  a.m.  The  meeting 
will  consist  of  a  two-day  float  trip  down 
the  Gila  River  within  the  Gila  Box 
RNCA  boundary  to  observe  the 
compliance  on  vehicle  closures  within 
the  Gila  River  corridor,  livestock 
management,  and  discuss  management 
of  the  recently  acquired  property  at  the 
confluence  of  Eagle  Creek  and  the  Gila 
River.  A  public  comment  period  will  be 
provided  from  9:30  a.m.  to  9:45  a.m.  at 
the  Old  Safford  Bridge  boat  put  in  site 
prior  to  departing  for  the  float  trip.  The 
public  is  invited  to  participate  on  the 
float  trip  but  must  provide  their  own 
transportation  to  and  from  the  field, 
rafting  equipment,  and  personal  geeir. 
The  field  trip  will  depart  at  8:00  a.m.  on 
April  7.  2000  from  the  BLM  Safford 
Field  Office  and  arrive  back  at  the  BLM 
Safford  Field  Office  at  4:00  p.m.  on 
April  8,  2000. 

DATE:  Meeting  will  be  held  on  April  7, 
2000  starting  at  8:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Collins,  Gila  Box  NCA  Project 
Coordinator.  Safford  Field  Office,  711 
14th  Ave.,  Safford  AZ  85546,  Telephone 
(520)  348-4400. 

Dated:  February  29.  2000. 
Frank  L.  Rowley, 
Acting  Safford  Field  Manager. 
[FR  Doc.  00-6526  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-00-122(M)0:  GPO-0146] 

Notice  of  Meeting  of  the  Oregon  Train 
interpretive  Center  Advisory  Board 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bvueau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 


Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Thursday,  April 
6,  2000  from  8:00  a.m.  to  4:00  p.m.  at 
the  Best  Western  Simridge  Inn,  One 
Sunridge  Lane,  Baker  City,  Oregon.  At 
an  appropriate  time,  the  Board  will 
recess  for  approximately  one  hoiu-  for 
lunch.  Public  comments  will  be 
received  from  12:00  p.m.  to  12:15  p.m., 
April  6,  2000.  Topics  to  be  discussed  are 
the  Fee  Demonstration  Program 
Recommendations,  Strategic  Plan 
Update  and  reports  from  Coordinators  of 
Subcommittees. 

DATES:  The  meeting  will  begin  at  8:00 
a.m.  and  run  to  4:00  p.m.  April  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Hunsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail,  Interpretive  Center,  P.O.  Box  987, 
Baker  City,  OR  97814,  (Telephone  541- 
523-1845). 

Juan  Palma, 

Vale  District  Manager. 

[FR  Doc.  00-6529  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4310-33-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-050-00-1430-EU;  AZA  29964,  AZA 
29970-AZA  29975,  AZA  29977,  AZA  29979- 
AZA  29983,  AZA  29985-AZA  29989] 

Arizona:  Notice  of  Realty  Action; 
Competitive  Sale  of  Public  Land  in 
Quartzsite,  La  Paz  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Extension  of  time  notice; 

Correction. 

SUMMARY:  The  Bureau  of  Land 
Management  published  em  extension  of 
time  to  complete  a  public  land 
competitive  sale  in  the  Federal  Register 
on  October  15,  1999.  The  legal 
description  inadvertently  omitted 
parcels  available  for  sale,  and  two  case 
file  numbers  were  omitted  from  the 
above  description. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  DeBock,  Realty  Specialist  at 
(520) 317-3208. 

Correction: 

In  the  Federal  Register  dated  October 
15,  1999  (64FR55956),  insert  the 
following  legal  descriptions: 

T.  4N.,R.  19W., 
Sec.  22,  NEV4NEV4SEV4; 
Sec.  23.  NV2SWV4,  SVz  NEV4SWV4WV4, 

NWV4SWV4, 

N  V2SWV4SWV4  ,N  V2SE  V4SW  V4,SWV4 

SEV4WV4; 
Sec.  29,  WV2NEV4  NEV4  NEV4, 

WV2NWV4NEV4NEV4,  NWV4NEV4, 


WV2NEV4NWV4,  SEV4NEV4 
NWV4.NWV4NWV4. 
Aggregating  225.00  acres,  more  or  less. 

The  following  describes  the  corrected 
case  file  number  error:  AZA  29964,  AZA 
29970-AZA  29975,  AZA  29977,  AZA 
29979-AZA  29983,  AZA  29985-AZA 
29989. 

Dated:  March  8.  2000. 
Gail  Acheson, 
Field  Manager. 
|FR  Doc.  00-6530  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-143(>-ES-N-62871,  N-65749  and 
N-63203] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Recreation  and  Public  Purpose 
Lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Clark  County 
School  District  proposes  to  use  the  land 
for  elementar\'  and  middle  schools. 

Mount  Diablo  Meridian,  Nevada 

N-62871— T.  20  S.,  R.  59  E.. 
Section  12. 
SWV4NEV4NEV4.SEV4>AVV4NEV4, 
Containing  20.00  acres,  more  or  less. 
Elementary  school  site 
N-65749— T.  22  S..  R.  61  E., 

Section  28.  lots  106,  115,  124.  132. 
Containing  10.00  acres,  more  or  less. 
Roberta  Cartwright  Elementary  School 
N-63203— T.  19  S..  R.  61  E., 
Section  21.  lot  10  (Currently  shown  as  the 
SV2  lot  5  prior  to  resurvey).  Containing 
20.29  acres,  more  or  less.  Middle  school 
site 

The  land  is  not  required  for  any 
federal  purpose.  The  leases/ 
conveyances  are  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  leases/ 
patents,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 
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2.  All  mineral!  shall  be  reserved  to 
the  United  Statei ,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  frc  m  the  same  under 
applicable  law  a  id  such  regulations  as 
the  Secretary  of  1  he  Interior  may 
prescribe  and  wi  1  be  subject  to: 

3.  Easements  ii  favor  of  Clark  County 
for  roads,  public  utilities  and  flood 
control  purposes  in  accordance  with  the 
Clark  County  Tr<  nsportation  Plan. 

4.  All  valid  an  1  existing  rights,  which 
are  identified  in  iie  respective  case 
files. 

The  lands  havi  i  been  segregated  from 
all  forms  of  appr  jpriation  under  the 
Southern  Nevadi  Public  Lands 
Management  Acl  (PL  105-263). 

Detailed  infon  lation  concerning  this 
action  is  availabi  e  for  review  at  the 
office  of  the  Burt  au  of  Land 
Management.  Lai  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada.  89108  Upon  publication  of  this 
notice  in  the  Fed  eral  Register,  the  above 
described  land  m  ill  be  segregated  ft-om 
appropriation  under 
1  iws,  including  the 
general  mining  li  ws,  except  for  lease/ 
conveyance  und(  r  the  Recreation  and 
\ct,  leasing  under  the 
mineral  leasing  1  tws  and  disposal  under 
the  mineral  mate  rial  disposal  laws. 

45  days  from  the  date 
"this  notice  in  the 
interested  parties  may 


all  other  forms  o 
the  public  land  1 


For  a  period  o 
of  publication  of 
Federal  Register 


Manager,  Las  Ve| 
Vegas  Drive,  Las 


submit  comment ;  regarding  the 
proposed  lease/c  )nveyance  for 
classification  of  I  le  lands  to  the  District 


:as  Field  Office,  4765 
Vegas,  Nevada  89108. 


Classification  Co  mments 

Interested  part  es  may  submit 
comments  invoh  ing  the  suitability  of 
the  land  for  scho  jI  sites.  Comments  on 
the  classification  >  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  wh;ther  the  use  will 
maximize  the  fut  are  use  or  uses  of  the 
land,  whether  thi  i  use  is  consistent  with 
local  planning  ai  d  zoning,  or  if  the  use 
is  consistent  wit4  State  and  Federal 
programs. 

Application  Com  ments 


regarding 


re<  c 


Interested  part 
comments 
proposed  in  the 
development, 
followed  proper 
procedures  in 
any  other  factor 
the  suitability 
elementary  and 

Any  adverse 
reviewed  by  the 

In  the  absence 
comments,  the 


es  may  submit 

the  specific  use 
pplication  and  plan  of 
whether  the  BLM 
idministrative 

hing  the  decision,  or 
I  lot  directly  related  to 
of  the  land  for  two 

middle  school  site. 
c(  mments  will  be 
I  State  Director. 
3f  any  adverse 
cl  issification  of  the  land 


described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  February  28,  2000. 
Rex  Wells, 

Assistant  Field  Manager,  Las  Vegas  Field 
Office. 
[PR  Doc,  00-6462  Filed  3-15-00;  8:45  am) 

BtLUNG  CODE  451(MK>-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services,  FY  2000  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice, 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  announces  the 
Visiting  Fellowship  Program  (VFP) 
designed  to  support  training,  technical 
assistance,  research,  program 
development  and  policy  analysis  to 
contribute  to  the  use  and  enhancement 
of  community  policing  to  address  crime 
and  related  problems  in  communities 
across  the  country. 

The  VFP  is  intended  to  offer 
researchers,  policing  professionals, 
community  leaders,  and  policy  analysts 
an  opportunity  to  undertake 
independent  research,  problem 
development  activities,  and  policy 
analysis  designed  to  advance 
community  policing  in  a  variety  of 
ways. 

Two  types  of  fellowships  are 
available:  Community  Policing  Training 
and  Technical  Assistance  Fellowships, 
and  Program/Policy  Support  and 
Evaluation  (PPSE)  Fellowships. 

Community  Policing  Training  and 
Technical  Assistance  Fellowships  will 
offer  police  practitioners  and 
community  leaders  the  opportunity  to 
participate  in  a  community  policing 
training  program  that  is  national  in 
scope.  PPSE  Fellowships  will  offer 
police  practitioners,  researchers,  and 
policy  analysts  the  opportunity  to 
support  innovative  community  policing 
programs,  to  engage  in  activities  to 
assess  the  effectiveness  of  community 
policing  approaches,  and  to  apply 
policy  analysis  skills  to  support  die 
advancement  of  community  policing 
nationwide. 

Visiting  fellows  will  study  a  topic  of 
mutual  interest  to  the  Fellow  and  the 
COPS  Office  for  up  to  12  months. 
Residency  in  Washington,  DC,  is  not 


required,  but  visits  to  the  COPS  Office 
are  encouraged. 

DATES:  The  application  deadline  is  April 
17,  2000.  Application  kits  will  be 
available  by  mid-March. 
ADDRESSES:  To  obtain  a  copy  of  an 
application  or  for  more  information,  call 
the  U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6770.  Application 
kits  will  be  available  mid-March  and 
will  also  be  posted  on  the  COPS  Office 
web  site  at  http://www.usdoj.gov/cops. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6770,  or  the  COPS 
web  site  at:  http://www.usdoj.gov/cops. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  United  States  Department  of 
Justice,  Office  of  Community  Oriented 
Policing  Services  (COPS)  has  been 
charged  with  the  implementation  of  the 
Public  Safety  Partnerships  and 
Community  Policing  Act  of  1994  (42 
U.S.C.  3796dd).  Under  this  law,  the 
COPS  Office  provides  grants, 
cooperative  agreements,  and  technical 
assistance  to  increase  police  presence, 
improve  police  and  community 
partnerships  designed  to  address  crime 
and  disorder,  and  enhance  public  safety. 
The  VFP,  which  complements  the  COPS 
Office's  efforts  to  add  100,000  officers  to 
our  nation's  streets  and  support 
innovative  community  policing,  is  one 
of  a  wide  variety  of  policing  programs 
supported  under  this  law. 

The  VFP  is  intended  to  offer 
researchers,  policing  professionals, 
community  leaders,  and  policy  analysts 
an  opportunity  to  undertake 
independent  research,  problem 
development  activities,  and  policy 
analysis  designed  to  advance 
community  policing  in  a  variety  of 
ways. 

Two  types  of  fellowships  are 
available:  Community  Policing  Training 
and  Technical  Assistance  Fellowships 
and  Program/Policy  Support  and 
Evaluation  (PPSE)  Fellowships. 

Community  Policing  Training  and 
Technical  Assistance  Fellowships  will 
offer  police  practitioners  and 
conMnunity  leaders  the  opportunity  to 
participate  in  a  community  policing 
training  program  that  is  national  in 
scope.  Fellows  will  work  to  broaden 
their  knowledge  of  a  training  area  that 
is  directly  related  to  community 
policing.  The  experience  is  intended  to 
encourage  the  further  development, 
enhancement,  or  renewed  exploration  of 
a  particular  training  expertise  that 
supports  community  policing.  Fellows 
will  deliver  this  expertise  iimovatively 
as  well  as  provide  technical  assistance 
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to  others.  Under  Community  Pohcing 
Training  and  Technical  Assistance 
Fellowships,  Fellows  may  pursue 
initiatives  designed  to:  (1)  improve 
police-citizen  cooperation  and 
communication;  (2)  enhance  police 
relationships  within  the  criminal  justice 
system,  as  well  as  at  all  levels  of  local 
govenmient;  (3)  increase  police  and 
citizens'  ability  to  innovatively  solve 
conmnmity  problems;  (4)  facilitate  the 
restructuring  of  agencies  to  allow  the 
fullest  use  of  departmental  and 
commimity  resources;  (5)  promote  the 
effective  flow  and  use  of  information 
both  within  and  outside  of  an  agency; 
and/or  (6)  improve  law  enforcement 
responsiveness  to  members  of  the 
conunimity. 

PPSE  Fellowships  will  offer  police 
practitioners,  researchers,  and  policy 
analysts  the  opportunity  to  support 
innovative  community  policing 
programs,  to  engage  in  activities  to 
assess  the  effectiveness  of  community 
policing  approaches,  and  to  apply 
policy  anaJysis  skills  to  support  the 
advancement  of  community  policing 
nationwide.  The  experience  is  intended 
to  encoiu^age  the  further  development, 
enhancement,  or  renewed  exploration  of 
program,  policy,  and  evaluation  issues 
that  support  community  policing.  This 
work  will  be  shared  with  policy  makers 
and  practitioners  through  a  variety  of 
fonmis.  Under  PPSE  Fellowships, 
Fellows  may  pursue  a  wide  variety  of 
initiatives.  Topic  areas  of  particular 
interest  to  the  PPSE  Division  include, 
but  are  not  limited  to,  the  following 
goals:  (1)  improve  the  ability  of  policing 
agencies  and  community  organizations 
to  collect  different  types  of  information 
that  will  aid  in  collaborative  problem 
solving  efforts;  (2)  enhance  current 
knowledge  of  how  policing  agencies 
evolve  while  implementing  commimity 
policing;  (3)  enhance  current  knowledge 
about  how  various  policing  agencies 
utilize  information  technology  to 
support  crime  reduction  and 
community  policing  efforts;  and/or  (4) 
enhance  current  knowledge  of  or 
improve  the  ability  of  policing  agencies 
to  implement  community  policing  and 
problem  solving  in  other  ways. 

Visiting  Fellows  will  study  a  topic  of 
mutual  interest  to  the  Fellow  and  the 
COPS  Office  for  up  to  12  months. 
Residency  in  Washington,  DC,  is  not 
required,  but  visits  to  the  COPS  Office 
are  encouraged. 

Grants  or  cooperative  agreements 
under  the  VFP  may  support  salary, 
fringe  benefits,  travel  essential  to  the 
project,  and  miscellaneous  supplies  or 
equipment  in  support  of  the  project. 
Reasonable  costs  for  research  assistants 
or  support  staff  will  also  be  considered. 


Reasonable  relocation  expenses  and  the 
cost  of  temporary  housing  also  may  be 
permitted  in  cases  of  relocation  from  a 
Fellow's  permanent  address. 

Under  the  VFP,  the  COPS  Office  may 
award  grants  or  enter  into  cooperative 
agreements  with  individuals,  public 
agencies,  colleges  or  universities, 
nonprofit  organizations,  and  profit- 
making  organizations  willing  to  waive 
their  fees. 

Receiving  a  grant  or  cooperative 
agreement  under  the  VFP  will  not  affect 
the  eligibility  of  an  agency  to  receive 
awards  under  other  COPS  programs. 

The  selection  process  is  expected  to 
be  highly  competitive. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  reference  for  this 
program  is  16.710. 

Dated:  March  6.  2000. 
Thomas  Frazier, 
Director. 
[FR  Doc.  00-6533  Filed  3-15-O0;  8:45  am) 

BILUNG  COOe  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  2000  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice, 
Office  of  Commimity  Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  funds  under  the  Tribal 
Resources  Grant  Program,  a  program 
designed  to  meet  the  most  serious  needs 
of  law  enforcement  in  Indian 
communities  through  a  broadened, 
comprehensive  hiring  program  that  will 
offer  a  "menu  of  options"  from  salary 
and  benefits  for  new  poUce  personnel  to 
funding  for  law  enforcement  training 
and  equipment  for  new  and  existing 
officers.  This  program,  which 
complements  the  COPS  Office's  efforts 
to  fund  100,000  additional  community 
policing  officers  and  to  support 
innovative  community  policing,  will 
enhance  law  enforcement 
infrastructures  and  community  policing 
efforts  in  tribal  communities  which 
have  limited  resources  and  are  affected 
by  high  rates  of  crime  and  violence. 
Applications  should  reflect  the 
department's  most  serious  law 
enforcement  needs  and  must  link  these 
needs  to  the  implementation  or 
enhancement  of  community  policing.  In 
addition,  a  written  plan  to  retain  COPS- 
funded  officer  positions  after  federal 
funding  has  ended  must  be  submitted 
with  the  grant  application. 


All  Federally  Recognized  Tribes  with 
established  police  departments  or 
existing  police  efforts  are  eligible  to 
apply.  Tribes  that  wish  to  establish 
police  departments  and  meet  specific 
criteria  are  eligible  to  apply.  Tribes  or 
villages  may  also  apply  as  a  consortium 
with  a  written  partnership  agreement 
that  names  a  lead  agency  and  descril>es 
how  requested  resources  will  serve  the 
consortium's  population.  In  addition, 
tribes  that  are  currently  served  by 
Bureau  of  Indian  Affairs  (BIA)  law 
enforcement  may  request  funding  under 
this  grant  program  to  supplement  their 
existing  police  services.  Tribes  whose 
law  enforcement  services  are  provided 
by  local  policing  agencies  through  a 
contract  agreement  are  not  eligible 
under  the  COPS  program,  but  may  apply 
to  the  COPS  Universal  Hiring  Program 
for  police  officer  positions  only. 
DATES:  Applications  will  be  sent  to  all 
Federally  Recognized  Tribes  with 
existing  law  enforcement  efforts  by  early 
March  2000.  Tribes  or  villages  that  wish 
to  apply  as  a  start-up  or  consortium  may 
request  an  application  kit  from  the 
COPS  Office.  The  deadline  for  the 
submission  of  applications  is  May  5, 
2000.  Applications  must  be  postmarked 
by  May  5,  2000,  to  be  eligible. 
ADDRESSES:  To  obtain  an  application  or 
for  more  information,  call  the  U.S. 
Department  of  Justice  Response  Center 
at  1-800-421-6770.  A  copy  of  the 
application  kit  will  be  available  in  early 
March  on  the  COPS  Office  web  site 
at:http://www. usdoj.gov/cops. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Department  of  Justice  Response 
Center,  1-800-^21-6770  or  your  grant 
advisor. 

SUPPLEMENTARY  INFORMATION: 
Overview 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policing  on  the 
streets  and  rural  routes  in  this  nation. 
As  part  of  the  Clinton  Administration's 
commitment  to  combat  and  prevent 
crime  in  America's  Tribal  communities, 
the  Justice  Department's  Office  of 
Community  Oriented  Policing  Services 
(COPS)  has  made  funding  available 
through  the  Tribal  Resource  Grant 
Program,  a  program  developed  to  meet 
the  most  serious  needs  of  law 
enforcement  in  Indian  communities 
through  a  broadened,  comprehensive 
hiring  program  that  will  offer  a  "menu 
of  options"  from  salary  and  benefits  for 
new  poUce  personnel  to  funding  for  law 
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uding  approved  salary 
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teci  mology.  A  local  match 
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demonstrated  fiscal  hardship.  Requests 
for  waivers  must  be  submitted  with  the 
appUcation. 

■  Tribes  whose  law  enforcement 
services  are  provided  by  local  policing 
agencies  through  contract  arrangements 
are  not  eligible  imder  this  COPS 
program.  However,  tribes  that  do  not 
meet  the  eligibility  requirements  for  this 
program  may  apply  to  the  COPS  Office 
Universal  Hiring  Program  for  police 
officer  positions  only. 

Receiving  an  award  under  the  Tribal 
Resources  Grant  Program  will  not 
preclude  grantees  from  future 
consideration  under  other  COPS  grant 
programs  for  which  they  are  eligible. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  reference  for  this  program 
is  16,710. 

Dated:  March  6,  2000. 
Thomas  Frazier, 
Director. 
[FR  Doc.  00-6534  Filed  3-15-00;  8:45  am] 

BILUNQ  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Public  Meeting;  Concerning 
Heavy  Duty  Diesel  Engine  Consent 
Decrees 

The  Department  of  Justice  and  the 
Environmental  Protection  Agency 
announce  a  public  meeting  to  be  held 
on  March  21.  2000  from  10:00  a.m.  to 
12:00  p.m.  at  1425  New  York  Ave., 
N.W..  13th  Floor  Conference  Room, 
Washington.  DC.  The  subject  of  the 
meeting  will  be  implementation  of  the 
provisions  of  seven  consent  decrees 
signed  by  the  United  States  and  diesel 
engine  manufacturers  and  entered  by 
the  United  States  District  Court  for  the 
District  of  Colimibia  on  July  1,  1999.  In 
supporting  entry  by  the  Court  of  the 
decrees,  the  United  States  committed  to 
meet  with  states,  industry  groups, 
environmental  groups,  and  concerned 
citizens  to  discuss  consent  decree 
implementation  issues.  This  will  be  the 
third  of  a  series  of  public  meetings  to  be 
held  quarterly  during  the  first  year  of 
implementation  of  the  consent  decrees 
and  at  least  annually  thereafter.  Future 
meetings  will  be  announced  in  the 
Federal  Register  and/or  on  EPA's  Diesel 
Engine  Settlement  web  page  at: 
www.epa.gov/oeca/ore/aed/diesel. 

Topics  covered  will  likely  include  the 
manufacturers'  progress  toward  meeting 
the  emission  standards  in  the  Consent 
Decrees  and  EPA's  recent  approval  of 
the  manufacturers'  Project  proposals. 
Interested  parties  may  contract  the 
Environmental  Protection  Agency  prior 
to  the  meeting  at  the  address  listed 


below  with  questions  or  suggestions  for 
other  topics  of  discussion. 

For  further  information,  please 
contact:  Anne  Wick,  EPA  Diesel  Engine 
Consent  Decree  Coordinator,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  2242A),  EPA  Headquarters, 
Washington,  DC  20460,  e-mail: 
WICK.ANNE@EPA.GOV. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-6532  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  42 
U.S.C.  9601  et  seq. 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  2,  2000,  a  proposed 
partial  consent  decree  ("consent 
decree")  in  United  States  v.  Excel  Corp., 
Civil  Action  No.  3:93CV119RM.  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
Indiana. 

In  this  action  the  United  States  sought 
recovery,  under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607(a),  of 
response  costs  incurred  in  connection 
with  the  Main  Street  Well  Field  Site  in 
Elkhart,  Indiana  ("Site").  The  proposed 
consent  decree  provides  for  the  payment 
by  American  Electronic  Components, 
Inc.,  successor  by  statutory  merger  to 
defendant  Durakool,  Inc.  ("AEC/ 
Durakool"),  of  $2,700,000  of  the  United 
States'  unrecovered  response  costs  at 
the  Site,  plus  interest. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Excel  Corp.,  D.J.  Ref.  No.  90-11-3-799. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  301  Federal  Building, 
204  South  Main  Street,  South  Bend, 
Indiana;  and  at  the  Region  5  Office  of 
EPA,  77  West  Jackson  Blvd.,  Illinois 
60604.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  by  mail  from 
the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
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copy,  please  enclose  a  check  in  the 
amount  of  $9.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Joel  M.  Gross, 

Chir  '  'environmental Enforcement  Section, 
Envi.     ]ment  and  Natural  Resources  Division. 
[FR  Doc.  00-6536  Filed  3-15-O0;  8:45  am] 
BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmentai  Response, 
Compensation  and  Liabiiity  Act 

Pursuant  to  Section  122(d)(2)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  966(d)(2),  and  28  CFR 
50.7,  notice  is  hereby  given  that  on 
March  1,  2000,  a  proposed  Consent 
Decree  in  United  States  v.  fames  E. 
Nichols,  et  al.  Civil  Action  No.  IP97- 
2007  C,  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Indiana  for  a  period  of  thirty 
days  to  facilitate  public  comment. 

This  Consent  Decree  represents  a 
settlement  of  claims  of  the  United  States 
against  Denver  Smith  and  Rex  A. 
Warthen  ("Settling  Defendants"),  for 
reimbursement  of  response  costs  in 
coimection  with  the  Custom  Finishing 
Site  ("Site")  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq.  Under  this 
settlement  with  the  United  States,  the 
Settling  Defendants  will  pay  $160,000. 
plus  interest,  for  reimbursement  of  past 
response  costs  in  connection  with  the 
Custom  Finishing  Site  ("Site")  piu-suant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq. 

The  Department  of  Justice  will  receive 
for  a  period  of  Thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resource 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044-7611,  and 
should  refer  to  United  States  v.  fames  E. 
Nichols,  et  al.,  DOJ  No,.  90-11-3-1766. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Southern  District  of  Indiana, 
U.S.  Coiulhouse,  Fifth  Floor.  46  East 
Ohio  Street.  IndianapoUs,  IN  46204 
(317/226-6333),  and  at  the  Region  5 
Office  of  the  United  States 
Environmental  Protection  Agency,  77 


West  Jackson  Boulevard  (312/886- 
6630). 

Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-6535  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  441I>-1S-M 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  3.  2000.  a  proposed 
Consent  Decree  in  United  States  of 
America  and  County  of  Allegheny, 
Pennsylvania  v.  Shenango  Incorporated, 
Civil  Action  80-1172.  was  lodged  with 
the  United  States  District  Coiut  for  the 
Western  District  of  Pennsylvania. 

In  this  action  the  United  States  sought 
civil  contempt  for  violations  of  a 
Consent  Decree  between  the  same 
parties  that  resolved  a  prior  civil 
contempt  action  in  the  same  case  (1993 
Decree).  The  newly  lodged  Consent 
Decree  is  proposed  to  resolve 
Shenango's  alleged  violations  of  the 
1993  Decree,  which  incorporates 
Allegheny  County  regulations 
enforceable  under  the  Clean  Air  Act,  42 
U.S.C.  7401,ef  seo. 

The  site  of  the  alleged  violations  is 
Shenango's  coke  oven  battery  on  Neville 
Island,  located  in  the  Ohio  River 
approximately  five  miles  from 
Pittsburgh.  Pennsylvania.  In  settlement, 
Shenango  will  pay  a  civil  penalty  of 
$2,100,000  and  accept  a  mandatory 
injunction.  Under  the  injunction. 
Shenango  is  required  to  continue  with 
major  renovations  to  its  desulfurization 
system  and  to  make  formal  and  improve 
a  program  designed  to  reduce  or 
eliminate  violations  of  Allegheny 
County's  visible  emission  standard  for 
coke  oven  combustion  stacks.  Further. 
Shenango  has  agreed  to  substantial 
stipulated  penalties  for  any  future 
violations  of  Allegheny  County's 
desulfurization  and  combustion  stack 
visible  emission  standards. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natiual  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice.  Washington,  D.C. 
2004-7611,  and  should  refer  to  United 
States  et  al.  v.  Shenango  Incorporated, 
DOJ  Ref.  #90-5-2-3-1099/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Western  District  of 


Pennsylvania,  633  U.S.  Post  Office  and 
Courthouse,  7th  and  Grant  Streets, 
Pittsburgh.  Pennsylvania  15219,  the 
Region  III  Office  of  the  Enviroiunental 
Protection  Agency.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103,  and 
the  Allegheny  County  Health 
Department  Library,  Building  #7,  301 
39th  Street.  Pittsburgh,  Pennsylvania 
15201-1891  (between  the  hours  of  8:30 
a.m.  and  4:30  p.m.)  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  D.C. 
20044-7611.  The  proposed  Consent 
Decree  contains  119  pages,  including 
attachments.  To  obtain  the  Consent 
Decree  without  attachments,  please 
enclose  a  check  for  $19.00  (25  cents  per 
page  reproduction  cost)  payable  to  the 
Consent  Decree  Library.  To  obtain  the 
entire  Decree,  including  attachments, 
please  enclose  a  check  to  the  Consent 
Decree  Library  in  the  amount  of  $29.75. 
In  all  correspondence,  please  refer  to  the 
case  by  its  title  and  DOJ  Ref.  #90-5-2- 
3-1099/1. 

|oel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-6537  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

109th  Full  Meeting  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  109th  open  meeting  of 
the  full  Advisory  Coxmcil  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  Monday.  April  3.  2000,  in  Room 
S-2508,  U.S.  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue.  NW,  Washington,  DC  20210. 
The  purpose  of  the  meeting,  which 
will  begin  at  1:30  p.m.  and  end  at 
approximately  3:00  p.m..  is  to  consider 
the  items  listed  below: 
I.  Welcome  and  Introduction  and 

Swearing  In  of  New  Council 

Members 
n.  Report  from  the  Acting  Assistant 

Secretary  of  Labor  for  the  Pension 

and  Welfare  Benefits 

Administration  (PWBA) 

A.  PWBA  Priorities  for  1999 

B.  Announcement  of  Council  Chair 
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and  Vice  CI  lair 
m.  Introduction  of  PWBA  Senior  Staff 

IV.  Summary  of  the  Final  Reports  Made 

by  Advisor]  Council  Working 
Groups  for  (he  1999  Term 

V.  Determinatio  i  of  Topics  to  Be 

Addressed  1  >y  coimcil  Working 
Groups  for ;  000 

VI.  Statements  f  om  the  General  Public 

VII.  Adjoummei  it 

Members  of  ti  e  public  are  encouraged 
to  file  a  vvrritten  i  statement  pertaining  to 
any  topics  the  C  juncil  may  wish  to 
study  for  the  yes  r  concerning  ERISA  by 
submitting  20  cc  pies  on  or  before  March 
28,  2000  to  Sharon  Morrissey,  Executive 
Secretary,  ERIS/ .  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitutioi  Avenue,  NW, 
Washington.  DC  20210.  Individuals  or 
representatives  (  f  organizations  wishing 
to  address  the  A  Ivisory  Council  should 
forward  their  rec  uests  to  the  Executive 
Secretary  or  tele  >hone  (202)  219-8753. 
Oral  presentatioi  is  will  be  limited  to  ten 
minutes,  time  permitting,  but  an 
extended  statem  mt  may  be  submitted 
for  the  record.  Individuals  with 
disabiUties,  who  need  special 
accommodation! ,  should  contact  Sharon 
Morrissey  by  Ma  rch  28  at  the  address 
indicated. 

Organizations  or  individuals  may  also 
submit  statemen  s  for  the  record 
without  testifyin ».  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  met  iting  if  received  on  or 
before  March  28,  2000. 

Signed  at  Washii  igton,  DC  this  10th  day  of 
March  2000. 
Leslie  Krunerich, 
Acting  Assistant 
Welfare  Benefits 
(FR  Doc.  0O-6515 
8ILUNG  CODE  4S10-24-«i 


St  cretary,  Pension  and 
A  ^ministration . 

iled  3-15-00;  8:45  am] 


NATIONAL  FOUflDATION  OF  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Proposed  Coileqtion;  Comment 
Request 

action:  Notice. 


as 


summary:  The  Nitional 
the  Arts  (NEA) 
effort  to  reduce 
respondent  burden 
preclearance  consu 
provide  the  gene:  al 
agencies  with  an 
comment  on  pro|  >osed 
continuing  coUeqtions 


Endowment  for 
part  of  its  continuing 
pjaperwork  and 
conducts  a 
Itation  program  to 
public  and  federal 
opportunity  to 
and/or 
of  information  in 


accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3506(c)(A)].  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resom-ces)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  NEA  is  soliciting 
comments  concerning  the  proposed 
information  collection  of:  Blanket 
Justification  for  NEA  Funding 
Application  Guidelines  FY  2000-FY 
2004.  A  copy  of  the  ciirrent  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
address  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
address  section  below  on  or  before  May 
15,  2000.  The  NEA  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  A.B.  Spelbnan.  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.,  Room  516, 
Washington,  DC  20506-0001,  telephone 
(202)  682-5421  (this  is  not  a  toll-fi«e 
nxmiber),  fax  (202)  682-5049. 

Murray  Welsh, 

Director,  Administrative  Services,  National 
Endowment  for  the  Arts. 

[FR  Doc.  00-6519  Filed  3-15-00;  8:45  am] 

BH.UNG  CODE  7536-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Extend  an 
Information  Collection 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  May  15,  2000,  to  be 
assured  of  consideration.  Comments 
received  after  that  date  wiU  be 
considered  to  the  extent  practicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230; 
telephone  (703)  306-1125  x  2017;  or 
send  email  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  You  also  may 
obtain  a  copy  of  the  data  collection 
instnmient  and  instructions  from  Ms. 
Plimpton. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Request  for 
Proposals. 

OMB  Approval  Number:  3 1 45-0080. 

Expiration  Date  of  Approval:  July  31, 
2000. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  an  information 
collection  for  three  years. 

Proposed  Project:  The  Federal 
Acquisition  Regulations  (FAR)  Subpart 
15.4 — "Solicitation  and  Receipt  of 
Proposals"  prescribes  polices  and 
procedures  for  preparing  and  issuing 
Requests  for  Proposals.  The  FAR  System 
has  been  developed  in  accordance  with 
the  requirement  of  the  Office  of  Federal 
Procurement  Policy  Act  of  1974,  as 
amended.  The  NSF  Act  of  1950,  as 
amended,  42  U.S.C.  1870,  Sec.  II,  states 
that  NSF  has  the  authority  to: 

(c)  Enter  into  contracts  or  other 
arrangements,  or  modifications  thereof, 
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for  the  carrying  on,  by  organizations  or 
individuals  in  the  United  States  and 
foreign  countries,  including  other 
government  agencies  of  the  United 
States  and  of  foreign  countries,  of  such 
scientific  or  engineering  activities  as  the 
Foundation  deems  necessary  to  cany 
out  the  purposes  of  this  Act,  and,  at  the 
request  of  the  Secretary  of  Defense, 
specific  scientific  or  engineering 
activities  in  connection  with  matters 
relating  to  international  cooperation  or 
national  security,  and,  when  deemed 
appropriate  by  die  Foundation,  such 
contracts  or  other  arrangements  or 
modifications  thereof,  may  be  entered 
into  without  legal  consideration, 
without  performance  or  other  bonds  and 
without  regard  to  section  5  of  title  41, 
U.S.C. 

Use  of  the  Information:  Request  for 
Proposals  (RFP)  is  used  to  competitively 
solicit  proposals  in  response  to  NSF 
need  for  services.  Impact  will  be  on 
those  individuals  or  organizations  who 
elect  to  submit  proposals  in  response  to 
the  RFP.  Information  gathered  will  be 
evaluated  in  light  of  NSF  procurement 
requirements  to  determine  who  will  be 
awarded  a  contract. 

Estimate  of  Burden:  The  Foundation 
estimates  that,  on  average,  558  houjs  per 
respondent  will  be  required  to  complete 
the  RFP. 

Respondents:  Individuals;  business  or 
other  for-profit;  not-for-profit 
institutions;  Federal  government;  state, 
local,  or  tribal  governments. 

Estimate  Number  of  Responses:  75. 

Estimated  Total  Annual  Burden  on 
Respondents:  41,580  hours. 

Dated:  March  13,  2000. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer. 

[FR  Doc.  00-6562  Filed  3-15-00;  8:45  am] 

BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corporation  et  al. 
(Crystal  River  Unit  3);  Exemption 

I 

Florida  Power  Corporation  et  al.  (FPC 
or  the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-72,  which 
authorizes  the  operation  of  Crystal  River 
Unit  3  {CR-3).  The  license  states  that 
the  licensee  is  subject  to  all  the  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  {the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 


The  facility  consists  of  a  pressurized- 
water  reactor  at  the  licensee's  site 
located  in  Citrus  County,  Florida. 

n 

Tide  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  Part  70,  Section 
70.51.  "Material  balance,  inventory,  and 
records  requirements,"  in  sub-section 
(c)  states  that  "Each  licensee  who  is 
authorized  to  possess  at  any  one  time 
special  nuclear  material  in  a  quantity 
exceeding  one  effective  kilogram  of 
special  nuclear  material  shall  establish, 
maintain,  and  follow  written  material 
control  and  accounting  procedures  that 
are  sufficient  to  enable  the  licensee  to 
account  for  the  special  nuclear  material 
in  the  licensee's  possession  under 
license."  Sub-section  (d)  states  that 
"Except  as  required  by  paragraph  (e)  of 
this  section,  each  licensee  who  is 
authorized  to  possess  at  any  one  time 
and  location  special  nuclear  material  in 
a  quantity  totaJing  more  than  350  grams 
of  contained  uranium-235,  uranium- 
233,  or  plutonium,  or  any  combination 
thereof,  shall  conduct  a  physical 
inventory  of  all  special  nuclear  material 
in  his  possession  under  license  at 
intervals  not  to  exceed  twelve  months." 

By  letter  dated  July  14, 1999,  the 
licensee  requested  an  exemption  from 
the  requirement  of  10  CFR  70.51(d)  that 
requires  a  12-month  physical  inventory 
of  the  fuel  in  the  spent  fuel  pool  (SFP) 
due  to  the  positioning  of  missile  shields 
over  the  pool.  The  proposed  exemption 
would  allow  the  physical  inventory  of 
the  special  nuclear  material  (SNM) 
located  in  the  CR-3  SFP  to  be  performed 
each  refueling  outage,  when  the  missile 
shields  are  removed  for  fuel  movement, 
without  having  to  perform  physical 
inventories  between  outages  if  the 
missile  shields  have  not  been  removed 
for  other  reasons.  In  order  to  perform 
the  physical  inventory,  the  licensee 
must  remove  four  of  the  missile  shields, 
which  weigh  approximately  6200 
pounds  each.  Approximately  two-man 
weeks  of  labor  are  required  to  perform 
the  physical  inventory  if  shield  removal 
and  re-installation  are  necessary.  An 
exemption  from  this  requirement  would 
reduce  the  burden  associated  with  the 
physical  inventories  as  well  as  the 
personal  safety  risks  associated  with 
movement  of  the  missile  shields. 

m 

Pursuant  to  10  CFR  70.14,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 


common  defense  and  security  and  are 
otherwise  in  the  public  interest. 
The  imderlying  purpose  of  the 
physical  inventory  required  by  10  CFR 
70.51(d)  is  to  verify  that  the  material 
control  and  accoimting  procedures  are 
sufficient  to  enable  the  licensee  to 
account  for  the  SNM  in  the  licensee's 
possession  imder  license.  The  CR-3  SFP 
has  missile  shields  installed  direcUy 
over  the  SFP  to  provide  protection  from 
tornado  generated  missiles.  These 
shields  are  required  to  be  installed  at  all 
times  except  when  performing  activities 
associated  with  handling  fuel  or  pool 
maintenance.  The  missile  shields  weigh 
approximately  6200  pounds  each  and 
each  is  secured  in  place  by  four  bolts. 
Movement  of  the  missile  shields 
requires  the  use  of  shield-handling 
devices  and  auxiliary  building  cranes. 

The  missile  shields  provide  a  physical 
barrier  over  the  entire  SFP.  preventing 
access  to  the  fuel  in  the  SFP  without 
first  removing  the  shields.  In  addition, 
when  the  missile  shields  are  in  place, 
the  Fuel  Handling  Bridge  is 
immobilized.  Thus,  the  missile  shields 
serve  to  restrict  access  to  the  fuel  in  the 
SFP  and  protect  the  SNM  from 
inadvertent  and  unauthorized 
movements  or  damage.  Therefore,  while 
the  missile  shields  are  installed,  the 
inventory  of  SNM  in  the  SFP  cannot 
change. 

Removal  and  installation  of  the  SFP 
missile  shields  are  administratively 
controlled  by  Refueling  Procedure  FP- 
434.  "Spent  Fuel  Pool  Missile  Shields." 
Prior  to  movement  of  any  missile  shield, 
the  Nuclear  Shift  Manager  must  be 
notified.  Thus,  required  adherence  to 
the  refueling  procedures  will  control 
access  to  the  SFP  by  controlling 
movement  of  the  missile  shields. 

Instead  of  performing  the  physical 
inventory  of  SNM  in  the  SFP  every  12 
months,  FPC  will  perform  a  physical 
inventory  of  the  SFP  within  90  days  of 
removing  the  missile  shields  over  the 
fuel  in  the  SFP.  if  a  physical  inventory 
has  not  been  performed  within  the 
preceding  12  months.  This  will  allow 
the  physical  inventory  to  be  performed 
each  refueling  outage  without  having  to 
remove  the  SFP  missile  shields  solely  to 
perform  physical  inventories  between 
outages. 

Based  on  the  above,  the  staff  finds 
that  an  exemption  from  the  requirement 
to  perform  a  physical  inventory  of  the 
SNM  in  the  SFP  every  12  months  is 
acceptable,  in  that  the  missile  shields, 
in  conjunction  with  the  administrative 
controls  governing  their  movement, 
ensure  proper  accountability  of  the 
SNM  in  the  SFP  between  periods  when 
the  shields  are  removed. 
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(FR  Doc.  00-6499  Ijiled  3-15-00;  8:45  am) 
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of  Nuclear  Reactor 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-404] 

Carolina  Power  i  Light  Company; 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1,  Environmiental  Assessment  and 
Finding  of  No  Sii  inificant  Impact 

The  U.S.  Nucle  ar  Regulatory 
Commission  (the  Commission)  is 
considering  issuj  nee  of  an  amendment 
to  Facility  Opera  ing  License  No.  NPF- 


63,  issued  to  Carolina  Power  &  Light 
Company  (CP&L,  the  licensee),  for 
operation  of  the  Shearon  Harris  Nuclear 
Power  Plant,  Unit  1,  (HNP)  located  in 
Wake  and  Chatham  Counties,  North 
Carolina. 

EnviroQmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  a  one  time 
exemption  from  the  requirements  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Part  50,  Appendix 
E,  Items  IV.F.2.b  and  c  regarding 
conduct  of  a  full  participation  exercise 
of  the  onsite  and  offsite  emergency 
plans  every  2  years.  Under  the  proposed 
exemption,  the  licensee  would 
reschedule  the  exercise  originally 
scheduled  for  September  21, 1999,  and 
complete  the  onsite  and  offsite  exercise 
requirements  in  two  parts.  The  licensee 
would  use  the  onsite  exercise  conducted 
on  January  11,  2000,  without  the 
participation  of  the  State  of  North 
Carolina  and  local  government  response 
agencies,  to  meet  the  onsite 
requirement.  The  offsite  portion  of  the 
exercise  would  be  conducted  on  June 
27,  2000,  with  the  participation  of  the 
State  of  North  Carolina  and  local 
government  response  agencies. 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  application  for  an 
exemption  dated  December  7, 1999. 

The  Need  for  the  Proposed  Action 

10  CFR  Part  50,  Appendix  E,  Items 
rV.F.2.b  and  c  requires  each  licensee  at 
each  site  to  conduct  an  exercise  of  its 
onsite  and  offsite  emergency  plan  every 
2  years.  Federal  agencies  (the  Nuclear 
Regulatory  Commission  for  the  onsite 
exercise  portion  and  the  Federal 
Emergency  Management  Agency  for  the 
offsite  exercise  portion)  observe  these 
exercises  and  evaluate  the  performance 
of  the  licensee.  State  and  local 
authorities  having  a  role  under  the 
emergency  plan. 

The  licensee  had  initially  planned  to 
conduct  an  exercise  of  its  onsite  and 
offsite  emergency  plan  on  September  21, 
1999,  within  the  required  2-year 
required  interval.  However,  due  to  the 
significant  impact  and  damage  from 
hurricane  "Floyd,"  the  State  of  North 
Carolina  and  the  local  emergency 
response  agencies  were  occupied  with 
responding  to  the  natural  disaster  and 
were  unable  to  participate  in  and  could 
not  support  the  exercise. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action 


involves  an  administrative  activity  (a 
schedular  change  in  conducting  an 
exercise)  unrelated  to  plant  operations. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Shearon  Harris 
Nuclear  Power  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  22,  2000,  the  staff 
consulted  with  the  North  Carolina  State 
official,  Mr.  Johnny  James  of  the  North 
Carolina  Department  of  Environment 
and  Natural  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments.  In  addition,  by  letter  dated 
January  19,  2000,  from  Ms.  Vanessa 
Quinn,  the  Federal  Emergency 
Management  Agency  indicated  support 
for  rescheduling  the  exercise. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  pinposed  action. 
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For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  7,  2000,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http:www.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  March  2000. 

For  the  Nuclear  Regulatory  Commission. 

Richard  J.  Laufer, 

Project  Manager,  Secton  2  Project  Directorate 
II,  Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-6500  Filed  3-15-00:  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Public  Workshop  on 
Prioritizing  Nuclear  Materials 
Regulatory  Applications  for  New  Risk- 
Informed  Approaches 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  is  in  the  initial 
stage  of  developing  an  approach  for 
using  risk  information  in  the  nuclear 
materials  regulatory  process.  As  a  first 
step,  the  NRC  staff  has  developed  draft 
screening  criteria  for  new  regulatory 
applications  to  meet  to  be  candidates  for 
expanded  use  of  risk  information.  The 
NRC  staff  has  scheduled  a  workshop  to 
(1)  solicit  public  input  in  the 
development  of  these  screening  criteria 
and  their  applications,  and  (2)  solicit 
public  input  in  the  process  for 
developing  appropriate  nuclear 
materials  safety  goals.  The  meeting  is 
open  to  the  public  and  all  interested 
parties  may  attend  and  provide 
conunents. 

DATES:  The  workshop  will  be  held  on 
April  25,  2000  from  9:00  a.m.  to  5:00 
p.m.  and  April  26,  2000  from  8:30  a.m. 
to  12:00  noon.  Submit  comments  by 
May  19,  2000. 

ADDRESSES:  Exact  location  of  the 
workshop  has  yet  to  be  determined,  but 
will  be  in  the  Washington,  D.C. 
metropolitan  area.  When  available,  the 
location  will  be  posted  on  the  NRC 
website  (www.nrc.gov)  under  meeting 
notices.  Mail  written  comments  to 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  T6-D59,  Washington, 
D.C, 20555-0001. 


FOR  FURTHER  INFORMATION,  CONTACT: 

Stacey  Rosenberg.  Mail  Stop  T-8-K10, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-8117;  Internet: 
SLR1@NRC.GOV.  An  agenda  will  be 
available  to  the  public  and  will  be 
distributed  to  participants  prior  to  the 
workshop.  Contact  the  workshop  ■ 
facilitator.  Chip  Cameron,  regarding  the 
agenda  and  workshop  location. 
Telephone:  301-415-1642;  Internet: 
FXC@NRC.GOV. 

SUPPLEMENTARY  INFORMATION:  In  SECY- 
99-100,  "Framework  for  Risk-informed 
Regulation  in  the  Office  of  Nuclear 
Material  Safety  and  Safeguards",  dated 
March  31,  1999,  the  NRC  staff  proposed 
a  framework  for  risk-informed 
regulation  in  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS). 
On  June  28,  1999,  the  Commission 
approved  the  staffs  proposal.  In  the 
associated  staff  requirements 
memorandum  (SRM),  the  Commission 
approved  the  staffs  recommendation  to 
implement  a  five-step  process  consisting 
of: 

(1)  Identifying  candidate  regulatory 
applications  that  are  amenable  to 
expanded  use  of  risk  assessment 
information; 

(2)  Making  a  decision  on  how  to 
modify  a  regulation  or  regulated 
activity; 

(3)  Changing  current  regulatory 
approaches; 

(4)  Implementing  risk-informed 
approaches;  and 

(5)  Developing  or  adapting  existing 
tools  and  techniques  of  risk  analysis  to 
the  regulation  of  nuclear  materials 
safety  and  safeguards. 

The  focus  of  this  workshop  will  be  on 
(1)  The  process  for  identifying  the 
specific  regulator}'  applications  that  are 
amenable  to  expanded  use  of  risk 
assessment  information — step  1  of  the 
five-step  process — and  (2)  the  process 
for  developing  appropriate  nuclear 
materials  safety  goals.  Step  one  of  the 
five-step  process  will  be  accomplished 
by  first  defining  screening  criteria  and 
then  identifying  regulatory  application 
areas  (e.g.,  licensing,  inspection, 
rulemaking)  that  would  be  amenable  to 
risk-informed  approaches.  These  could, 
for  example,  include  rulemaking 
activities,  licensee  performance 
assessment,  or  enforcement  of 
regulatory  requirements.  Because  of 
limited  resources,  the  NRC  staff'  is 
proposing  a  step-by-step  approach, 
rather  than  a  comprehensive 
reevaluation  in  all  areas.  The  NRC  staff's 
work  to  implement  subsequent  steps, 
namely  steps  2  through  5  of  the  five-step 
process,  will  be  prioritized  based  on 


safety,  efficiency  and  effectiveness,  and 
burden  reduction. 

The  NRC  staff  proposes  the  following 
approach  for  step  1 .  A  new  regulatory 
application  should  meet  the  following 
draft  screening  criteria  to  be  a  candidate 
for  expanded  use  of  risk  information: 

1 .  A  proposed  risk-informed 
regulatory  approach  to  a  new  licensing 
or  inspection  activity  will  resolve  a 
question  with  respect  to  maintaining  or 
improving  the  activity's  safety  basis, 
will  improve  the  efficiency  or  the 
effectiveness  of  NRC  processes,  or  will 
reduce  unnecessary  regulatory  burden 
for  the  applicant  or  licensee; 

2.  Sufficient  information  (data),  and 
analytical  methods  exist  or  can  be 
developed  to  support  risk-informing  a 
regulation  or  regulatory  activity; 

3.  Startup  and  implementation  can  be 
realized  at  a  reasonable  cost  to  the  NRC 
and  the  applicant  or  licensee,  and 
provide  a  net  benefit.  The  net  benefit 
will  be  considered  to  apply  to  the 
public,  the  applicant  or  hcensee,  and 
the  NRC  staff. 

The  NRC  staff  requests  public 
comments  on  these  draft  criteria. 

Related  to  the  criteria,  the  NRC  staff 
is  also  soliciting  comments  on  the 
following  items  and  questions.  The 
intent  of  publishing  these  questions  is  to 
foster  discussion  about  the  issues  at  the 
workshop. 

1.  What  specific  applications  or 
general  areas  of  nuclear  materials 
regulation  do  you  believe  NRC  should 
focus  its  efforts  in  applying  risk 
information  to  its  regulatory  framework, 
and  why? 

2.  Will  the  various  segments  of  the 
regulated  community  accept  more  risk- 
informed  approaches  in  regulatory 
applications? 

3.  What  factors  should  be  considered 
in  prioritizing  NRC's  efforts  to 
systematically  review  regulatory 
activities  for  application  of  risk 
information? 

4.  How  can  data  collection  and 
processing  information  be  enhanced 
without  significant  additional  burden  to 
licensees  and  applicants? 

5.  Could  measures  be  made  available 
under  a  more  risk-informed  approach 
which  would  allow  the  agency  and  the 
licensees  to  judge  performance, 
recognize  weaknesses,  and  provide 
opportunities  for  correction  before 
significant  safety  issues  or  events  occur? 

6.  What  are  the  costs  and  benefits  of 
risk-informing  NMSS  licensing  and 
inspection  activities? 

In  addition,  in  its  SRM  on  SECY-99- 
100,  the  Commission  directed  the  NRC 
staff  to  develop  appropriate  matericd 
safety  goals  analogous  to  the  reactor 
safety  goals  and  include,  as  a  goal,  the 
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avoidance  of  pn  iperty  damage.  The  NRC 
staff  will  open  a  discussion  on  a  process 
for  developing  r  laterial  safety  goals 
during  this  worl  :shop  with  the  following 
questions  and  ci  insiderations: 

1 .  What  are  yc  ur  perceptions  of  a 
safety  goal  for  n  iclear  materials? 

2.  What  woul(  1  be  an  effective  process 
for  developing  r  uclear  materials  safety 
goals? 

3.  How  can  th  3  safety  goal 
development  pr  )cess  contribute  to 
improving  the  n  gulatory  process  by 
helping  to  ident  fy  and  articulate  the 
underiying  safety  pihilosophy  and  safety 
principles  curre  itly  driving  the 
spectrum  of  NM  SS  programs? 

4.  What  factor  >  should  be  considered 
in  the  development  of  nuclear  materials 
safety  goals? 

5.  what  aspec  ;s  of  future  nuclear 
material  safety  g  oals  can  or  should  be 
analogous  to  the  reactor  safety  goals? 

6.  Should  sepi  irate  safety  goals  for 
each  activity  reg  ulated  under  each 
program  area  be  contemplated? 

7.  What  areas  \fill  have  the  greatest 
impact  as  a  resu  t  of  having  a  safety  goal 
or  goals? 

8.  How  resour  :e  intensive  will  it  be  to 
develop  a  safety  goal  or  goals? 

9.  what  woulc  change  as  a  result  of 
having  safety  go  lis  (lives  saved,  costs 
savings,  increased  public  confidence)? 

The  workshop  will  be  conducted  in  a 
"roundtable"  foi  mat.  In  order  to  have  a 
manageable  disc  ussion.  the  number  of 
participants  aroi  ind  the  table  will,  of 
necessity,  be  United.  NRC,  through  the 
facilitator  for  the  meeting,  will  attempt 
to  ensure  broad  )articipation  by  the 
broad  spectrum  )f  interests  at  the 
meeting,  includiag  citizen  and 
environmentcd  groups,  nuclear  industry 
interests,  state,  tibal,  and  local 
governments,  ex  jerts  from  academia,  or 
other  agencies.  ( )ther  members  of  the 
public  are  welcc  me  to  attend,  and  the 


public  will  have  the  opportunity  to 
comment  on  each  agenda  item  to  be 
discussed  by  the  roundtable 
participants. 

Dated  at  Rockville,  MD,  this  9th  day  of 
March,  2000. 

For  the  Nuclear  Regulatory  Commission 
Donald  A.  Cool, 
Director.  Division  of  Industrial  and  Medical. 

Nuclear  Safety,  NMSS 
[FR  Doc.  00-6501  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  7590-01-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  {c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  publishes  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility ,and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biu-den  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Application  for  Hospital 
Insurance  Benefits;  0MB  3220-0082. 
Under  Section  7(d)  of  the  Railroad 
Retirement  Act  (RRA),  the  Raihoad 
Retirement  Board  (RRB)  administers  the 


Medicare  program  for  persons  covered 
by  the  railroad  retirement  system.  The 
RRB  currently  uses  Form  AA-6, 
Employee  Application  for  Medicare; 
Form  AA-7,  Spouse/Divorced  Spouse 
Application  For  Medicare;  and  Form 
AA-8,  Widow/Widower  Application  for 
Medicare;  to  obtain  the  information 
needed  to  determine  whether 
individuals  who  have  not  yet  filed  for 
benefits  under  the  RRA  are  qualified  for 
Medicare  payments  provided  under 
Title  XVni  of  the  Social  Security  Act. 
Completion  is  required  to  obtain  a 
benefit.  One  response  is  requested  of 
each  respondent.  The  RRB  proposes 
minor  editorial  changes  to  Forms  AA- 
6,  AA-7  and  AA-8.  The  RRB  estimates 
that  180  Form  AA-6's,  50  Form  AA-7*s, 
and  10  Form  AA-8's  are  completed 
annually.  The  completion  time  for  each 
form  is  estimated  at  8  minutes. 

The  renewal  of  this  information 
collection  will  begin  the  RRB's  initiative 
to  consolidate  information  collections 
by  major  functional  areas.  The  purpose 
of  the  initiative  is  to  bring  related 
collection  instruments  together  in  one 
collection,  better  manage  the 
instruments,  and  prepare  for  the 
electronic  collection  of  this  information. 
(A  collection  instrument  can  be  an 
individual  form,  electronic  collection, 
interview,  or  any  other  method  that 
collects  specific  information  from  the 
public.) 

As  part  of  the  0MB  renewal  process, 
the  RRB  also  proposes  that  this 
collection  (OMB  3220-0082), 
Application  for  Hospital  Insurance 
Benefits,  be  renamed  Medicare.  Upon 
approval  by  OMB,  the  RRB  intends  to 
merge  the  following  OMB  approved 
Medicare-related  collections  into  this 
collection  by  the  expected  expiration 
date(s). 


OMB  Collection  4o. 


Title 


RRB  forms 


Expected  expi- 
ration date 


3220-0189 
3220-0185 
3220-0086 
3220-0131 

3220-0100 


Evidence  of  Coverage  Under  an  Employer  Group  Health  Plan 

Report  of  Medicaid  State  Office  on  Beneficiary's  Buy-In  Status 

Application  for  Reimbursement  for  Hospital  Insurance  Services  in  Canada 
Request  for  Medicare  Payment 

Request  for  Review  of  Part  B  Medicare  Claim  


RL-311-F  .. 
RL-380F  .... 

AA-104  

G-740S  

HCFA-1500 

G-790  

G-791   


9/30/2001 
7/31/2002 
7/31/2002 
8/31/2002 

11/30/2002. 


Revisions  to  ex 
instruments  and, 
instrument  relat  id 
function  may  be 
three-year  cycle 
collection. 


isting  collection 
occasionally,  a  new 

to  this  program 
required  during  the 
of  this  information 


TheRRBcurrd 
completion  time 


ntly  estimates  the 
for  Form  RL-311-F, 


Evidence  of  Coverage  Under  an 
Employer  Group  Health  Plan  at  10 
minutes.  Form  RL-380F,  Report  of 
Problem  to  State  Welfare  Agency  on 
Enrollees  Medicare  Status  at  10 
minutes,  Form  AA-104,  Application  for 
Reimbursement  for  Hospital  Insurance 
Services  in  Canada  at  10  minutes,  Form 


G-740S,  Patient's  Request  for  Medicare 
Payment  at  15  minutes.  Form  G-790, 
Request  for  Review  of  Part  B  Medicare 
Claim  at  15  minutes,  and  Form  G-791, 
Request  for  Hearing,  Part  B  Medicare 
Claim  at  15  minutes.  After  the  last 
information  collection  is  merged  and 
other  necessary  adjustments  are  made, 
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the  resultant  information  collection  is 
expected  to  total  approximately  1,500 
annual  burden  hours. 

A  justification  for  each  action 
described  above  (merge  collection, 
revised  collection  instriiment,  new 
collection  instrument)  will  be  provided 
to  OMB  with  a  correction  Change 
Worksheet  (OMB  Form  83-C)  at  the 
time  the  action  occiu's.  With  the  next 
renewal  of  this  collection,  the  RRB  will 
update  the  information  collection 
package  to  account  for  the  consolidation 
and  other  interim  adjustments. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Raihoad  Retirement 
Board.  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Nfierzwa, 

Clearance  Officer. 

(FR  Doc.  00-6538  Filed  3-15-00;  8:45  am] 

BILUNG  COOe  790S-01-M 


RAILROAD  RETIREMENT  BOARD 

Sunshine  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  March  22,  2000,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Proposed  Legislation. 

(2)  Medicare  Contract. 

Portion  Closed  to  the  Public 

(A)  Guidance  of  the  Executive 
Committee. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  March  13,  2000. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

[FR  Doc.  00-6612  Filed  3-14-00;  10:37  am) 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension:  Rule  15g-3,  SEC  File  No.  270- 
346,  OMB  Control  No.  3235-0392;  Rule  15g- 
6,  SEC  File  No.  270-349,  OMB  Control  No. 
3235-0395. 

Notice  is  hereby  given  that  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44  U.S.C. 
3501  et  seq.],  the  Securities  and  Exchange 
Commission  ("Commission")  has  submitted 
to  the  Office  of  Management  and  Budget 
requests  for  approval  of  extension  on  the 
following  rules: 

Rule  15g-3  requires  that  brokers  and 
dealers  disclose  to  customers  current 
quotation  prices  or  similar  market 
information  in  connection  with  transactions 
in  penny  stocks.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  burden  of  100  hours  annually  to 
comply  with  the  rule. 

Rule  15g-6  requires  brokers  and  dealers 
that  sell  penny  stocks  to  their  customers  to 
provide  monthly  account  statements 
containing  information  with  regard  to  the 
penny  stocks  held  in  customer  accounts.  It  is 
estimated  that  approximately  270 
respondents  incur  an  average  burden  of  90 
hours  annually  to  comply  with  the  rule. 

An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it  displays 
a  currently  valid  control  number. 

Written  comments  regarding  the  above 
information  should  be  directed  to  the 
following  persons:  (i)  Desk  Officer  for  the 
Securities  and  Exchange  Commission,  Office 
of  Information  and  Regulatory  Affairs,  Office 
of  Management  and  Budget,  Room  10102, 
New  Executive  Office  Building,  Washington, 
DC  20503;  and  (ii)  Michael  Bartell,  Associate 
Executive  Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549. 

Dated:  March  9,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-6517  Filed  3-15-O0;  8:45  am) 

BILUNG  CODE  8010-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  33-7808,  File  No.  S7-0&-00] 

Securities  Uniformity;  Annual 
Conference  on  Uniformity  of  Securities 
Laws 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  Conference;  Request 

for  Comments. 


SUMMARY:  The  Commission  and  the 
North  American  Seciuities 
Administrators  Association,  Inc.  today 
aimounced  a  request  for  comments  on 
the  proposed  agenda  for  their  annual 
conference  to  be  held  on  April  3,  2000. 
This  meeting  seeks  to  carry  out  the 
policies  and  purposes  of  Section  19(c)  of 
the  Securities  Act  of  1933,  which  are  to 
increase  cooperation  between  the 
Commission  and  state  securities 
regulatory  authorities  in  order  to 
maximize  the  effectiveness  and 
efficiency  of  securities  regulation. 

DATES:  The  conference  will  be  held  on 
April  3,  2000.  Vi^e  must  receive  your 
written  comments  by  March  30,  2000  in 
order  to  be  considered  by  conference 
participants. 

ADDRESSES:  Please  send  three  copies  of 
written  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W., 
Washington,  D.C.  20549-0609. 
Comments  also  can  be  sent 
electronically  to  the  following  E-mail 
address:  rule-comments@sec.gov. 
Comment  letters  should  refer  to  File  No. 
S7-08-00;  if  E-mail  is  used,  please 
include  this  file  niunber  on  the  subject 
line.  Anyone  can  inspect  and  copy  the 
comment  letters  at  our  Public  Reference 
Room,  450  5th  Street,  N.W., 
Washington,  D.C.  20549-0102.  All 
electronic  comment  letters  will  be 
posted  on  the  Commission's  internet 
web  site  (http://www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Reynolds,  Office  of  Small  Business 
Review,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W., 
Washington,  D.C.  20549-0304,  (202) 
942-2950. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

The  federal  government  and  the  states 
have  jointly  regulated  securities 
offerings  and  the  securities  industry 
since  the  adoption  of  the  federal 
regulatory  structure  in  the  Securities 
Act  of  1933  (the  "Securities  Act").' 
Issuers  trying  to  raise  capital  through 
securities  offerings,  as  well  as 
participants  in  the  secondary  trading 
markets,  must  comply  with  the  federal 
securities  laws  as  well  as  all  applicable 
state  laws  and  regulations.  Parties 
involved  in  this  process  have  long 
recognized  the  need  to  increase 
imiformity  and  cooperation  between  the 
federal  and  state  regulatory  systems  so 
that  capital  formation  can  be  made 


115  U.S.C.  77a  et  seq. 
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easier  while 
retained. 

Congress 
in  securities  n 
enactment  of 
Securities  Act  i 
Investment 
Section  19(c) 
Commission  to 
association  of 
which  can  assis : 
Section's  pohcy 
19(c)  mandates 
cooperation  in 
order  to: 

•  Maximize 
regulation: 

•  Maximize 
state  standards: 

•  Minimize  i 
business  of 

•  Reduce  the 
burdens  of 
particularly  by 
reduce  the  costs 


in\  estor  protections  are 

end  )rsed  greater  uniformity 
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Section  19(c)  of  the 
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slate  securities  regulators 
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costs,  paperwork  and 
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programs  i 
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an  annual  confe  -ence 

to  achieve  these  goal 

meeting  will  be 

conference. 

During  1996 
examined  the  s\fetem 


is  required  to  conduct 
to  establish  ways 
s.  The  2000 
the  seventeenth 


state  securities 
the  need  for  re| 
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duplicative  re] 
of  capital  and 
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]ongress  again 

of  dual  federal  and 
itegulation.  It  considered 
gi  ilatory  changes  to 

formation,  eliminate 
gu  lation,  decrease  the  cost 


Ad 


eijcourage  competition, 
time  promoting 
protection.  Congress  passed 
Securities  Markets 

of  1996  '  (the  "1996 
The  1996  Act  contains 
provisions  that  realign  the 
betv  reen  federal  and  state 
1  Bgislation  reallocates 
regulation  of  the 
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and  the  states  in 
e  duplicative  costs  and 
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investor 
The  National 
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significant 
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2  Pub.  L.  96-^77 

3  Pub.  L.  104-290 
1996). 

*  NASAA  is  an  association 
administrators  from 
Oistrict  of  Columbia 
twelve  Canadian  Pro  ' 


Stat.  2275  (October  21.  1980). 
110  Stat.  3416  (October  11. 


of  securities 
I  ach  of  the  SO  states,  the 
Puerto  Rico,  Mexico  and 
inces  and  Territories. 


working  groups  in  the  areas  of 
corporation  finance,  market  regulation 
and  oversight,  investment  management, 
investor  education,  and  enforcement. 
Each  group  will  discuss  methods  to 
enhance  cooperation  in  securities 
matters  and  improve  the  efficiency  and 
effectiveness  of  federal  and  state 
securities  regulation.  Generally,  only 
Commission  and  NASAA 
representatives  may  attend  the 
conference  to  encourage  open  and  frank 
discussion.  However,  each  working 
group  in  its  discretion  may  invite 
specific  self-regulatory  organizations  to 
attend  and  participate  in  certain 
sessions. 

The  Commission  and  NASAA  are 
preparing  the  conference  agenda.  We 
invite  the  public,  securities  associations, 
self-regulatory  organizations,  agencies, 
and  private  organizations  to  participate 
by  submitting  written  comments  on  the 
issues  set  forth  below.  In  addition,  we 
request  comment  on  other  appropriate 
subjects.  Conference  attendees  will 
consider  all  comments. 

m.  Tentative  Agenda  and  Request  for 
Comments 

The  tentative  agenda  for  the 
conference  consists  of  the  following 
topics  in  the  areas  of  corporation 
finance,  market  regulation,  investment 
management,  investor  education,  and 
enforcement. 

(1)  Corporation  Finance  Issues 

The  1996  Act  amended  section  18  of 
the  Securities  Act  ^  to  preempt  state 
blue-sky  registration  and  review  of 
offerings  of  covered  securities. ^  Covered 
securities,  as  defined  by  Section  18, 
include  several  types  of  securities.  One 
class  of  covered  securities  are  securities 
traded  on  the  national  markets  like  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"),  American  Stock  Exchange 
LLC  ("Amex")  and  the  Nasdaq  National 
Market  System  ("Nasdaq/NMS"). 
Covered  securities  also  include 
registered  investment  company 
securities  and  some  exempt  securities 
and  offerings. 

The  states  retain  some  authority  over 
offerings  of  covered  securities  despite 
this  preemption.  Except  for  nationally- 
traded  securities,  the  states  have  the 
right  to  require  fee  payments  and  notice 
filings.  The  states  also  retain  anti-fraud 
authority  over  all  securities  offerings, 
including  offerings  of  covered 
securities. 

Securities  that  are  not  covered 
securities  remain  subject  to  state 
registration  requirements.  These 


5  15  U.S.C.  77r. 

» 15  U.S.C.  77r(a)  and  (b). 


securities  generally  include  the 
securities  of  smaller  companies,  like 
those  quoted  on  the  Nasdaq  SmallCap 
market  or  the  over-the-counter  Bulletin 
Board,  or  in  the  "pink  sheets." 
Securities  issued  under  some  federal 
exemptions  from  registration  are  not 
covered  securities;  the  states  retain 
authority  to  register  or  exempt  those 
securities.  These  include  securities 
issued  in  unregistered  offerings  under 
the  following  exemptions: 

•  Section  4(2)  of  the  Securities  Act 
where  the  offering  does  not  meet  the 
safe  harbor  requirements  of  Rule  506  of 
Regulation  D;  ^ 

•  Regulation  A;  ^  and 

•  Rules  504  and  505  of  Regulation  D.^ 
The  states'  authority  over  securities 

offerings,  particularly  their  ability  to 
register  and  review  offerings  of  non- 
covered  securities,  continues  the  need 
for  uniformity  between  the  federal  and 
state  registration  systems,  where 
consistent  with  investor  protection. 
Staff  from  the  Commission's  Division  of 
Corporation  Finance  and  state 
representatives  will  discuss  ways  to 
increase  uniformity  between  the 
systems.  The  group  will  focus  primarily 
on  the  following  topics: 

A.  State  Small  Business  Initiatives 

The  group  will  discuss  several  state 
initiatives  designed  to  facilitate 
offerings  by  smaller  issuers.  These 
include: 

•  The  Small  Company  Offering 
Registration  ("SCOR")  form  and  state 
Regional  Review  Programs; 

•  The  NASAA  model  state  accredited 
investor  exemption;  and 

•  The  Coordinated  Equity  Review 
("CER")  program. 

1.  Small  corporate  off'ering  registration; 
Regional  review 

NASAA  adopted  the  SCOR  form  in 
1989  to  help  small  businesses  raise  seed 
capital  to  expand  their  operations 
through  small  securities  offerings.  The 
SCOR  form  is  a  simplified  question  and 
answer  format  used  for  the  registration 
of  securities  offerings.  Virtually  all  the 
states  permit  offerings  on  this  form.  It  is 
used  to  register  securities  offerings 
exempt  from  federal  registration  under 
Rule  504  of  Regulation  D  or  Regulation 
A.  More  than  1,100  companies  across 
the  country  have  issued  securities  under 
the  SCOR  form.  In  September,  1999, 


^17  CFR  230.501  through  230.508. 

•17  CFR  230.251  through  230.263. 

"17  CFR  230.504  and  230.505.  Besides  the  listed 
securities,  other  securities  also  are  not  considered 
covered  securities.  These  include  securities  traded 
on  regional  exchanges  and  asset-backed  and 
mortgage-backed  securities. 
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NASAA  approved  changes  to  simplify 
and  improve  the  SCOR  form. 

The  SCOR  form  disclosure 
requirements  are  the  basis  for  one 
disclosure  format  for  securities  offerings 
exempt  from  federal  registration  under 
Regulation  A.  The  Regulation  A 
exemption  allows  companies  that  do  not 
file  reports  with  the  Commission  to  offer 
and  sell  up  to  $5  million  of  securities 
within  any  twelve-month  period 
without  federal  registration.  An  issuer 
seeking  to  rely  on  Regulation  A  must 
file  an  offering  statement  with  the 
Commission,  including,  among  other 
things,  a  disclosure  document  called  an 
offering  circular.  Issuers  may  provide 
non-financicd  disclosure  in  their  offering 
circulars  based  on  one  of  three  formats. 
One  format  includes  the  disclosure 
requirements  of  the  state  SCOR  form. 
The  group  will  discuss  steps  to  address 
the  revised  SCOR  form  at  the  federal 
level,  such  as  plans  to  amend 
Regulation  A  to  incorporate  the  revised 
form. 

Many  states  use  a  coordinated 
program  to  review  state  registrations 
using  the  SCOR  form,  the  "Regional 
Review  Program."  Under  this  program, 
states  in  certain  regions  of  the  country 
elect  one  state  to  lead  the  review  and 
issue  comments  on  the  filing.  Four 
regional  programs  have  been  started  to 
date  and  include  about  33  of  the  states 
requiring  registration  of  these  offerings. 

NASAA's  representatives  will  discuss 
their  experiences  with  the  SCOR  form 
afid  the  state  coordinated  review 
programs,  including  issues  which  have 
arisen  in  their  use.  Participants  will 
consider  how  these  programs  may  be 
improved  to  increase  uniformity 
between  the  federal  and  state  levels. 

2.  NASAA  model  state  accredited 
investor  exemption 

The  group  also  will  discuss  NASAA's 
Model  Accredited  Investor  Exemption 
which  was  adopted  in  1997.  Generally, 
the  model  rule  exempts  offers  and  sales 
of  securities  from  state  registration 
requirements  if,  among  other  things,  the 
securities  are  sold  only  to  persons  who 
are,  or  are  reasonably  believed  to  be, 
accredited  investors. '°  Although  the 
model  exemption  permits  public  offers 
to  accredited  investors,  it  limits  the 
manner  of  the  solicitation.  State 
representatives  will  share  their 
experiences  with  the  exemption,  and 


»oi7  CFR  230.501(a).  The  term  "accredited 
investor,"'  as  defined  by  the  Securities  Act  and  the 
Commission's  rules  under  the  Act,  is  intended  to 
encompass  those  persons  whose  financial 
sophistication  render  the  protections  of  the 
Securities  Act  registration  process  unnecessary. 
Offers  and  sales  to  these  investors  are  afforded 
special  treatment  under  the  federal  securities  laws. 


the  group  will  discuss  issues  and 
concerns. 

3.  Coordinated  Equity  Review 

The  CER  program  provides  for  a 
coordinated  state  review  process  for 
some  offerings  of  equity  securities 
registered  at  the  federal  level.  Under 
CER,  the  participating  states  coordinate 
with  each  other  to  produce  one 
comment  letter  to  an  issuer  which 
addresses  both  substantive  and 
disclosure  matters.  To  date,  43  states 
have  agreed  to  participate  in  the 
program.  The  states  have  reviewed  a 
number  of  registration  statements  under 
this  program. 

B.  Federal  small  business  initiatives 

1.  Rule  504  exemption 

Rule  504  of  Regulation  D  provides  an 
exemption  from  the  Securities  Act 
registration  requirements  for  offerings 
up  to  $1  million  in  any  12-month 
period,  if  certain  conditions  are  met. 
Rule  504  is  available  only  to  the 
companies  that  do  not  report  under  the 
Exchange  Act.  The  Commission 
amended  Rule  504  in  April  1999  to  limit 
the  circumstances  where  general 
solicitation  is  permitted  and  freely 
tradeable  securities  are  issued  under  the 
rule."  Specifically,  issuers  may 
generally  solicit  and  advertise  and  issue 
freely  tradeable  securities  only  in 
transactions  that  are  either: 

•  Registered  under  state  law  requiring 
public  filing  and  delivery  of  a 
substantive  disclosure  document  to 
investors  before  sale;  or 

•  Exempted  luider  state  law  as  long  as 
sales  are  made  to  "accredited  investors" 
only. 

The  group  will  discuss  various 
matters  that  have  arisen  under  the 
revised  rule.  One  issue  relates  to  some 
state  accredited  investor  exemptions 
that  do  not  impose  a  holding  period 
requirement  on  purchasers.  Although 
NASAA's  model  exemption  generally 
restricts  resales  within  12  months  of 
sale,  some  states  have  adopted  unique 
exemptions  that  do  not  impose  those 
transfer  restrictions.  The  group  will 
consider  matters  of  common  interest 
under  revised  RiUe  504  and  state 
accredited  investor  exemptions. 

2.  Securities  of  blank  check  companies 

A  blank  check  issuer  or  company  is 
one  in  the  development  stage  with  no 
specific  business  plan  or  purpose,  or 
one  that  indicates  its  plan  is  to  engage 
in  a  merger  or  acquisition  with  an 


unidentified  company  or  companies. '^ 
In  1990,  the  U.S.  Congress  found  that 
offerings  by  these  kinds  of  issuers  were 
common  vehicles  for  fraud  and 
manipidation  in  the  market  for  penny 
stocks.  The  Commission  has  adopted 
several  rules,  as  Congress  directed,  to 
deter  fraud  in  connection  with  these 
offerings. 

Although  blank  check  issuers  are 
prohibited  from  relying  on  certain 
exemptions  from  federal  registration, 
they  may  issue  securities  without 
federal  registration  imder  some 
exemptions  including,  for  instance,  the 
section  4(2)  private  offering  exemption 
and  the  Rule  506  safe  harbor.  In  many 
cases,  the  securities  are  issued  for  little 
or  no  consideration.  Often,  the 
promoters  of  the  blank  check  company 
"gift"  part  of  their  securities  to  various 
donees. 

The  group  will  discuss  matters  of 
mutual  concern  relating  to  these 
offerings,  including,  for  instance,  issues 
raised  by  resales  of  restricted  blank 
check  securities. 

3.  Federal  coordinating  exemption  for 
offerings  exempt  under  state  law 

The  Commission  in  1996  adopted  an 
exemption  from  federal  registration  for 
offerings  up  to  $5  million  made  in 
compliance  with  one  of  California's 
exemptions  from  state  securities 
qualification  requirements.  The 
California  exemption — Section  25102{n) 
of  the  California  Corporation  Code — 
permits  some  forms  of  general 
solicitation  and  limits  sales  to  persons 
called  qualified  purchasers. '  ^  The 
federal  exemption  applies  only  to  offers 
and  sales  that  satisfy  the  conditions  of 
the  California  exemption.  The  Division 
understands  that  some  issuers  are 
misusing  the  exemption  by  making 
offers  and  sales  to  qualified  purchasers 
in  states  other  than  Cahfomia  and 
claiming  the  federal  coordinating 
exemption  for  those  transactions.  The 
staff  believes  those  offers  and  sales  are 
not  exempt  federally  and  may  violate 
state  securities  laws  as  well. 

The  Division  and  state  representatives 
will  discuss  ways  to  prevent  misuse  of 
this  exemption  and  consider  other 
issues  of  mutual  interest. 

4.  Small  business  town  hall  meetings 

During  1999,  the  Commission 
continued  to  meet  with  small  businesses 
in  town  hall  meetings  conducted 
throughout  the  United  States.  These 
meetings — started  in  1996 — are 
intended  to  provide  basic  information 


"Securities  Act  Release  No.  7644  (February  25. 
1999)  |64  FR  11090). 


"  See  Section  7(b)(3)  of  the  Securities  Act.  15 
U.S.C.  77g(b)(3). 
"17  CFR  230.1001. 
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•*  See  Wit  capital 

''See,  for  exampi 
Schwabs  Co..  Inc 
February  9.  2000). 

'«  Securities  Act  Release  No.  7497  (January  28, 
1998)  (63  FR  63701. 


lo-action  letter  (July  14, 1999). 
the  no-actioti  letter  to  Charles 
(iJovertiber  15.  1999  and 


prospectus  for  compliance  with  the 
plain  English  requirements.  If 
appropriate,  the  Division  staff  will  issue 
comments  to  obtain  improved  plain 
English  disclosures.  Some  states  also 
review  and  issue  comments  on 
prospectus  disclosures.  The  concurrent 
comment  process  fi'om  different 
regulators  raises  the  prospect  of 
inconsistent  comments.  For  instance, 
the  Division  may  ask  for  changes  to 
conform  to  plain  English  requirements 
which  seem  contrary  to  state  disclosure 
standards.  The  group  will  consider 
issues  that  have  arisen  in  this  area  and 
ways  to  facilitate  federal  and  state 
coordination  in  the  comment  process. 

E.  Uniform  Securities  Act 

A  committee  of  the  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  is  in  the  process  of 
drafting  a  new  version  of  the  Uniform 
Securities  Act.  The  Uniform  Securities 
Act  is  a  uniform  state  securities  law 
statute.  Two  versions  are  currently  in 
force — The  Uniform  Securities  Act  of 
1956  and  the  Revised  Uniform 
Securities  Act  of  1985.  The  new  version 
will  modernize  and  update  the  law  for 
many  changes  including,  for  example, 
NSMIA,  technology  advances,  and 
internationalization  of  securities 
trading.  The  group  will  discuss  the 
status  of  this  redrafting  effort  and 
related  matters. 

(2)  Market  Regulation  Issues 

A.  Books  and  Records 

Section  103  of  the  1996  Act  prohibits 
any  state  from  imposing  broker-dealer 
books  and  records  requirements  that 
differ  from,  or  are  in  addition  to,  the 
Commission's  requirements.  In 
addition,  the  same  section  directs  the 
Commission  to  consult  periodically 
with  the  state  securities  authorities 
concerning  the  adequacy  of  the 
Commission's  books  and  records 
requirements. 

On  October  2, 1998,  the  Commission 
reproposed  amendments  to  the  books 
and  records  rules  to  clarify  and  expand 
recordkeeping  requirements  with 
respect  to  purchase  and  sale  documents, 
customer  records,  associated  person 
records,  customer  complaints,  and 
certain  other  matters.  The  reproposed 
amendments  also  specified  the  books 
and  records  that  broker-dealers  would 
make  available  at  their  local  offices.  The 
Commission  modified  the  reproposed 
amendments  to  reduce  the  burden  on 
broker-dealers  without  substantially 
detracting  from  the  original  objective  of 
establishing  rules  that  would  facilitate 
examinations  and  enforcement  activities 
of  the  Commission,  self  regulatory 


organizations  (SROs),  and  state 
securities  regulators. '"  Among  other 
changes  in  the  reproposed  amendments, 
the  Commission  redefined  the  term 
local  office  to  include  a  place  where  two 
or  more  associated  persons  regularly 
conduct  a  securities  business.  The 
original  proposal  ^^  defined  the  term 
local  office  to  include  a  place  where  one 
associated  person  conducted  a  securities 
business.  As  reproposed,  a  broker-dealer 
would  be  required  to  update  its 
customer  account  records  at  least  once 
every  three  years.  The  original  proposal 
required  broker-dealers  to  update  the 
customer  accoimt  records  annually. 

The  comment  period  closed  December 
9.  1998.  The  Commission  received 
approximately  120  comment  letters  in 
response  to  the  release  re-proposing  the 
amendments.  The  Commission  staff  has 
been  reviewing  the  comments  that  have 
been  submitted.  The  participants  will 
discuss  these  efforts  to  amend  Rules 
17a-3andl7a-4. 

B.  Capacity 

The  participants  will  discuss  broker- 
dealer  systems  capacity  issues  in  light  of 
the  increasing  number  of  online 
brokerage  accounts  being  opened  by 
investors  (9.7  million  online  accounts 
opened  by  the  end  of  the  second  quarter 
of  1999,  as  compared  to  7.3  million  in 
1998  and  3.7  million  in  1997),  and  the 
instances  of  systems  problems  at  broker- 
dealers. 

C.  Significant  SEC  and  SRO  Rule 
Proposals 

On  January  28,  2000,  the  Commission 
issued  an  order  directing  SROs  to 
develop  a  plan  to  implement  decimal 
pricing  in  the  equities  and  options 
markets  beginning  no  later  than  July  3, 
2000. 1^  The  SROs  are  required  to 
submit  their  decimalization 
implementation  plan  by  March  13, 
2000,  and  rule  changes  necessary  to 
implement  the  plan  by  March  28,  2000. 
The  participants  intend  to  discuss  the 
issues  associated  with  the 
decimalization  implementation  plan 
submitted,  as  well  as  any  comment 
letters  submitted  in  response  to 
proposed  rule  changes  necessary  to 
implement  the  plan. 

Day  trading  practices  continue  to  be 
the  focus  of  media  attention.  Presently, 
the  Commission  is  carefully  considering 
the  various  issues  relating  to  day  trading 
activities.  In  particular,  the  Commission 
has  been  considering  proposed  rule 


'^Exchange  Act  Rel.  No.  40518  (October  2,  1998) 
[63  FR  54404). 

18  Exchange  Act  Rel.  No.  37850  (October  22. 
1996)  |61  FR  55593). 

'9 Exchange  Act  Release  No.  42360  (January  28, 
2000)  165  FR  5003). 
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changes  by  the  NYSE  and  the  National 
Association  of  Securities  Dealers,  Inc. 
(NASD)  to  amend  margin  requirements 
for  day  trading  customers  of  member 
firms. 

On  January  14,  2000,  the  Commission 
published  the  NYSE's  proposal  raising 
margin  requirements  for  day  traders. 
The  NASD  filed  a  similar  proposal  on 
January  13,  2000,  which  was  published 
on  February  11,  2000.  The  Commission 
has  received  numerous  comment  letters, 
which  are  under  review.  Both  the  NYSE 
and  NASD  proposals  are  available  on 
the  Commission's  web  site. 

D.  Financial  Modernization  Legislation 

After  over  twenty  years  of  debate,  on 
November  22,  1999,  the  President 
signed  S.  900 — the  Gramm-Leach-Bliley 
Act  of  1999— into  law.  S.  900  permits 
securities,  insurance,  and  banldng  firms 
to  enter  each  other's  lines  of  business. 
In  the  coming  years,  the  Commission 
staff  will  continue  to  work  with  other 
financial  regulators  and  the  financial 
services  industry  to  implement  the 
various  provisions  of  S.  900.  One  early 
project  will  be  to  implement  regulations 
regarding  the  privacy  of  customer 
financial  information.  The  participants 
will  discuss  this  legislation. 

E.  Central  Registration  Depository 

The  Central  Registration  Depository 
(CRD)  system  is  operated  and 
maintained  by  the  NASD  and  is  used  by 
the  Conmiission,  the  SROs,  and  state 
securities  regulators  in  connection  with 
registering  and  licensing  broker-dealers 
and  their  registered  personnel.  On 
August  16,  1999,  the  old  "Legacy"  CRD 
system  was  replaced  by  Web  CRID,  a 
new  Internet-based  system.  The  ability 
to  file  electronically  through  Web  CRD 
is  expected  to  further  streamline  and 
lower  the  costs  associated  with  the  one- 
stop  registration  process  for  broker- 
dealers  and  their  associated  persons.  In 
connection  with  this  transition,  the 
Commission  adopted  technical 
amendments  to  Forms  BD  and  BDW,  the 
uniform  forms  for  broker-dealer 
registration  and  withdrawal  fi-om 
registration,  and  related  rules  under  the 
Exchange  Act.^"  The  Commission  cilso 
issued  an  order  approving  changes 
proposed  by  NASD  Regulation,  Inc.  to 
Form  U-4  (the  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer)  and  Form  U-5  (the  Uniform 
Termination  Notice  for  Securities 
Industry  Registration).  These  changes 
were  also  needed  to  conform  to  the  Web 


CRD  environment.  ^^  The  participants 
may  discuss  issues  related  to  Web  CRD. 

F.  Examination  Issues 

State  and  federal  regulators  also  will 
discuss  various  examination-related 
issues  of  mutual  interest,  including: 
summits  and  examination  coordination; 
branch  office  examinations;  micro-cap 
issues;  and  day  trading. 

(3)  Investment  Management  Issues 

A.  Division  of  Regulatory  Authority 

In  the  1996  Act,  Congress  amended 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act")  22  to  divide  regulatory 
responsibility  for  investment  advisers 
between  the  Commission  and  state 
securities  regulators.  Advisers  that  have 
assets  under  management  of  $25  million 
or  more,  or  that  advise  registered 
investment  companies,  generally 
register  with  the  Commission  while 
advisers  that  have  assets  under 
management  of  less  than  $25  million 
must  register  with  the  appropriate  state 
securities  authorities.  ^3  Approximately 
8,500  investment  advisers  are  currently 
registered  with  the  Commission. 

The  conferees  will  discuss 
cooperation  between  Commission  and 
state  adviser  programs,  including 
sharing  information  about  examinations 
of  advisers,  advisers  switching  between 
federal  and  state  registration,  advisers 
that  may  no  longer  qualify  for  SEC 
registration,  advisers  whose  registration 
has  been  canceled  by  the  SEC,  and 
advisers  located  in  the  state  of 
Wyoming — the  only  state  that  does  not 
have  an  investment  adviser  statute.  The 
conferees  also  will  discuss  advisers  that 
provide  advice  over  the  Internet  and 
best  execution  reviews. 

B.  Electronic  Filing  System 

Congress  also  amended  the  Advisers 
Act  to  require  the  Commission  to 
establish  and  maintain  a  "readily 
accessible  telephonic  or  other  electronic 
process"  to  receive  public  inquiries 
about  the  disciplinary  histories  of 
investment  advisers  and  persons 
associated  with  investment  advisers. 2* 


2°  Release  No.  34-41594  (July  2.  1999)  [64  FR 
375861;  Release  No.  34-^1356  "(April  30.  1999)  [64 
FR  25143]. 


2'  Release  No.  34-41560  ()une  25,  1999)  [64  FR 
360591. 

"15U.S.C.  80b-l. 

"Advisers  Act  Section  203A(a).  15  U.S.C.  80b- 
3a.  The  Advisers  Act  also  provides  for  registration 
with  the  Commission  of  advisers  that  have  their 
principal  office  and  place  of  business  in  a  state  that 
has  not  enacted  an  investment  adviser  statute 
(currently,  Wyoming),  or  that  have  their  principal 
office  and  place  of  business  outside  the  United 
States.  In  addition,  the  Commission  has  adopted 
rules  exempting  five  categories  of  investment 
advisers  from  the  prohibition  on  registration  with 
the  Commission.  See  Rule  203A-2,  17  CFR 
275.203A-2. 

'^*  1996  Act  section  306. 


To  satisfy  this  mandate,  the 
Commission,  in  cooperation  with 
NASAA  and  the  state  securities 
authorities,  has  been  working  with 
NASD  Regulation,  Inc.  to  design,  build, 
and  operate  the  Investment  Adviser 
Registration  Depository  (lARD)  system. 
The  lARD  will  be  a  one-stop  electronic 
filing  system  that  investment  advisers 
will  use  to  apply  for  registration  with 
the  Commission  or  the  appropriate  state 
securities  authorities,  to  update  their 
registration,  and  to  make  notice  filings 
with  the  states.  The  Commission  and 
state  authorities  will  have  access  to  the 
resulting  database  to  review  adviser 
registration  materials  and  the  database 
will  be  available  to  the  public  on  an 
Internet  web  site.  Clients  and 
prospective  clients  of  investment 
advisers  will  be  able  to  quickly  obtain 
disciplinary  and  other  information 
about  investment  advisers  and  persons 
associated  with  investment  advisers. 

The  conferees  will  discuss  the 
transition  to  electronic  filing  by 
investment  advisers  on  the  lARD,  which 
is  expected  to  begin  receiving 
investment  adviser  submissions  later 
this  year. 

C.  Revised  Registration  and  Disclosure 
Forms 

The  Commission  and  NASAA  are 
revising  the  investment  adviser 
registration  and  disclosure  forms.  The 
revised  registration  form  would  provide 
more  useful  information  to  the 
Commission  and  the  state  securities 
regulators.  The  new  disclosure  form 
would  require  advisers  to  provide  clear 
and  complete  disclosures  in  plain 
English  to  clients  and  prospective 
clients. 

The  conferees  will  discuss  the  revised 
forms,  which  the  Commission  staff 
expects  soon  to  recommend  that  the 
Commission  propose  for  comment. 

(4)  Investor  Education  and  Assistance 
Issues 

The  Commission  currently  pursues  a 
number  of  programs  to  educate 
investors  on  how  to  invest  wisely  and 
to  protect  themselves  from  fraud  and 
abuse.  The  states  and  NASAA  have  a 
long-standing  commitment  to  investor 
education,  and  the  SEC  intends  to 
complement  those  efforts  to  the  greatest 
extent  possible.  The  investor  education 
working  group  will  discuss  the 
following  investor  education  initiatives 
and  potential  joint  projects: 

A.  Online  Investor  Protection 

The  SEC's  staff  will  brief  NASAA  on 
the  steps  it  has  taken  to  fight  Internet 
fraud  and  to  educate  investors  on  how 
to  use  the  Internet  to  invest  wisely. 
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NASAA  will  discuss  state 
enl  ance  online  investor 


Similarly, 
initiatives  to 
protection. 

B.  Financial  Litetacy  2001 
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In  the  spring  Gf  1998,  NASAA,  the 
NASD,  and  the  I  ivestor  Protection  Trust 
(IPT)  joined  fore  ;s  to  launch  "Financial 
Literacy  2001"  (0.2001),  an 
unprecedented  i  1  million  campaign 
targeting  25,000  nigh  school  teachers 
across  America.  The  goal  of  FL2001  is 
to  encourage — aj  id  make  it  easier  for — 
teachers  in  ever}  state  to  teach  the 
basics  on  saving  and  investing.  Working 
together,  NASAi*  l,  the  NASD,  and  the 
IPT  have  develo]  )ed  a  state-by-state 
customized  class  room  guide  and  have 
begun  to  provide  aggressive  distribution 
and  teacher  trail  ing.  During  the 
working  group  si  ission,  the  states  will 
brief  the  SEC  on  the  progress  of  FL2001 
and  plans  for  dis  semination  of  the 


FL2001  program 


in  the  coming  year. 


C.  Facts  on  Saving  and  Investing 
Campaign 

In  the  spring  o  F 1998,  NASAA  and  the 
SEC,  in  conjunction  with  the  Council  of 
Securities  Regulators  of  the  Americas 
(COSRA),  launcned  the  Facts  on  Saving 
and  Investing  Campaign.  The  campaign 
is  an  ongoing,  gr  issroots  effort  to 
educate  individi  als  about  saving, 
investing,  and  a>  oiding  financial  fraud. 
Twenty -one  coui  itries  throughout  the 
Western  Hemisp  lere  participated  in  the 
campaign's  enornously  successful  kick- 
off  week.  In  the  J.S.,  campaign 
partners — incluc  ing  more  than  thirty 
government  agei  cies,  consumer 
organizations,  ar  d  financial  industry 
associations — he  Id  educational  events 
and  distributed  i  aformation  on  saving 
and  investing  th  oughout  the  country. 
During  the  work  ng  group  session, 

discuss  the  campaign 
and  future  camp  lign  initiatives.  They'll 
also  discuss  othf  r  initiatives  for 
international  in\  estor  education. 


Participants 
new  investor  ediication 
including  joint 
initiatives. 


E.  Investor  Educ  Jtion  Resources 


The  group  wil 
resources  for  inv  estor 
including  brochi  ires 
materials,  and  ol  her 
identify  gaps.  Tl  ey 
the  most  efficier  t 
provide  educati(  nal 
individuals  at  th  e 


D.  New  Investor  Education  Programs 


will 


brainstorm  ideas  for 
programs, 
tiASAA  and  SEC 


assess  existing 
education — 
,  videotapes,  online 
media — and 
will  further  discuss 
and  effective  ways  to 

resources  to 
grassroots  level. 


(5)  Enforcement  Issues 

In  addition  to  the  above  topics,  state 
and  federal  regulators  will  discuss 
various  enforcement-related  issues  of 
mutual  interest. 

(6)  General 

There  are  a  number  of  matters  which 
are  applicable  to  all,  or  a  number,  of  the 
areas  noted  above.  These  include 
EDGAR — the  Commission's  electronic 
disclosure  system,  rulemaking 
procedures,  training  and  education  of 
staff  examiners  and  analysts,  and 
information  sharing. 

The  Commission  and  NASAA  request 
specific  public  comments  and 
recommendations  on  the  above- 
mentioned  topics.  Commenters  should 
focus  on  the  agenda  but  may  also 
discuss  or  comment  on  other  proposals 
which  would  enhance  imiformity  in  the 
existing  scheme  of  state  and  federal 
regulation,  while  helping  to  maintain 
high  standards  of  investor  protection. 

Dated:  Dated:  March  10,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-6516  Filed  3-15-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42514;  File  No.  SR-CBOE- 
00-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Trading  of  Options 
on  Biotech  IHOLDRs 

March  9,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  March  9, 
2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  proposed  rule  change  has  been  filed 
by  the  CBOE  as  a  "non-controversial" 
rule  change  under  Rule  19b-4(f)(6)  ^ 
under  the  Act.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
M7  CFR  240.19b-4(0(6). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  trade 
standardized  and  FLEX  equity  options 
on  Biotechnology  Holding  Company 
Depositary  Receipts  ("Biotech  HOLDRs" 
or  "HOLDRs").  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  CBOE  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  for  the  trading  of 
standardized  equity  options  and  FLEX "» 
equity  options  on  Biotech  HOLDRs. 
Biotech  HOLDRs  are  exchange-listed 
securities  representing  beneficial 
ownership  of  the  specific  deposited 
seciuities  represented  by  the  HOLDRs. 
They  are  negotiable  receipts  issued  by  a 
trust  representing  securities  of  issuers 
that  have  been  deposited  and  are  held 
on  behalf  of  investors  in  HOLDRs. 
Biotech  HOLDRs,  which  trade  in  round 
lots  of  100,  and  multiples  thereof,  may 
be  issued  after  thefr  initial  offering 
through  a  deposit  of  the  required 
number  of  shares  of  common  stock  of 
the  underlying  issuers  with  the  trustee. 
The  trust  will  only  issue  HOLDRs  upon 
the  deposit  of  the  shares  of  underlying 
securities  that  are  represented  by  a 
round-lot  of  100  HOLDRs.  Likewise,  the 
trust  will  cancel,  and  an  investor  may 
obtain,  hold,  trade  or  surrender  HOLDRs 
in  a  round-lot  and  round  lot  multiples 
of  100  HOLDRs.  Biotech  HOLDRs  are 
currently  traded  on  the  Exchange  like 
other  equity  securities,  subject  to  the 
Exchange's  equity  trading  rules. 


^  Flex  equity  options  provide  investors  with  the 
ability  to  customize  basic  option  features  including 
size,  expiration  date,  exercise  style,  and  certain 
exercise  prices. 
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The  Exchange  beheves  trading 
options  on  Biotech  HOLDRs  is 
appropriate  because  Biotech  HOLDRs 
currently  exceed  the  minimum 
eligibility  criteria  for  equities  set  forth 
in  CBOE  Rule  5.3  hiterpretation  .01,  as 
do  each  of  the  underlying  seciuities. 
Specifically,  there  are  a  minimum  of 
7,000,000  shares  of  each  of  the 
underlying  securities  owned  by  persons 
other  than  those  required  to  report  their 
security  holdings  under  Section  16(a)  of 
the  Act;  there  are  a  minimum  of  2000 
shareholders  of  each  of  the  imderlying 
securities;  trading  volume  (in  all 
markets  in  which  the  underlying 
securities  are  traded)  has  been  at  least 
2,400,000  shares  in  the  preceding 
twelve  months;  the  market  price  share 
of  each  of  the  underlying  securities  has 
been  at  least  $7.50  for  the  majority  of 
business  days  during  the  three  calendar 
months  preceding  the  date  of  selection 
as  measured  by  the  lowest  closing  price 
reported  in  any  market  in  which  the 
underlying  securities  traded  on  each  of 
the  subject  days  and  the  issuers  are  in 
compliance  with  any  applicable 
requirements  of  the  Act.  The  Biotech 
HOLDRs  themselves  also  satisfy  these 
same  eligibility  criteria. 

Options  on  Biotech  HOLDRs  will  be 
traded  on  the  Exchange  pursuant  to  the 
same  rules  and  procedures  that  apply  to 
trading  in  options  on  equity  securities. 
However,  the  Exchange  is  also 
proposing  to  list  FLEX  Equity  options 
on  Biotech  HOLDRs.  The  Exchange  will 
list  option  contracts  covering  100 
HOLDRs,  the  minimum  required  round 
lot  trading  size  for  HOLDRs.  Strike 
prices  for  the  contracts  will  be  set  to 
bracket  the  trust  issued  receipts  at  the 
same  intervals  that  apply  to 
standardized  equity  options  (i.e.,  2V2 
point  intervals  for  underlying  equity 
values  up  to  $25,  5  point  intervals  for 
underlying  equity  values  greater  than 
$25  up  to  $200,  and  10  point  intervals 
for  underlying  equity  values  greater 
than  $200).  The  proposed  position  and 
exercise  limits  for  options  on  Biotech 
HOLDRs  will  be  the  same  as  those 
established  for  stock  options  as  set  forth 
in  CBOE  Rule  4.11.  The  Exchange 
anticipates  that  options  on  Biotech 
HOLDRs  will  initially  qualify  for  a 
position  limit  of  13,500  contracts. 
However,  as  with  standardized  equity 
options,  applicable  position  limits  will 
be  increased  for  options  on  Biotech 
HOLDRs  if  the  volume  of  trading  in 
HOLDRs  increases  to  meet  the 
requirements  of  a  higher  limit.  As  is 
currently  the  case  for  all  FLEX  Equity 
options,  no  position  and  exercise  limits 
will  be  applicable  to  FLEX  Equity 
options  overlying  the  HOLDRs.  Options 


on  Biotech  HOLDRs  will  be  subject  to 
the  listing  and  maintenance  standards 
set  forth  in  CBOE  Rule  5.3.5' FLEX 
options  will  be  subject  to  the  standards 
set  forth  in  the  CBOE  Chapter  24A. 

Should  Biotech  HOLDRs  cease  to 
trade  on  an  exchange  or  as  national 
market  securities  in  the  over-the  counter 
market,  there  will  be  no  opening 
transactions  in  the  options  on  the 
HOLDRs,  and  all  such  options  will  trade 
on  a  liquidation-only  basis  (i.e.,  only 
transactions  to  permit  the  closing  of 
outstanding  open  options  positions  will 
be  permitted).  In  addition,  the  CBOE 
will  consider  the  suspension  of  opening 
transactions  in  any  series  of  options  of 
the  class  covering  Biotech  HOLDRs  if: 
(1)  The  options  fail  to  meet  the  uniform 
equity  option  maintenance  standards  in 
Interpretation  .01  to  CBOE  Rule  5.4; «  (2) 
the  trust  has  more  than  60  days 
remaining  until  termination  and  there 
are  fewer  than  50  record  and/or 
beneficial  holders  of  Biotech  HOLDRs 
for  30  or  more  consecutive  trading  days; 
(3)  there  are  fewer  than  50,000  HOLDRs 
issued  and  outstanding;  (4)  the  market 
value  of  all  Biotech  HOLDRs  issued  and 
outstanding  is  less  than  $1,000,000;  or 
(5)  such  other  event  shall  occur  or 
condition  exist  that  in  the  opinion  of  the 
Exchange  makes  further  dealing  in  such 
options  on  the  Exchange  inadvisable. 

Options  on  Biotech  HOLDRs  will  be 
physically-settled  and  will  have  the 
American-style  exercise  feature  used  on 
all  standardized  equity  options,  and  not 
the  European-style  feature.  The 
Exchange,  however,  also  proposes  to 
trade  FLEX  Equity  options  which  will 
be  available  with  both  the  American- 
style  and  European-style  exercise 
feature,  as  well  as  other  FLEX  Equity 
features.^  Lastly,  the  proposed  margin 
requirements  for  options  on  Biotech 
HOLDRs  will  be  at  the  same  levels  that 
apply  to  options  generally  imder  CBOE 
Rule  12.3. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b) «  of  the  Act 


^  The  CBOE  intend.s  to  Rle  in  the  ne.ar  future 
listing  standards  that  will  specifically  govern  trust 
issued  receipts. 

6  Specifically.  Interpretation  .01  to  CBOE  Rule  5.4 
provides  that  an  underlying  security  will  not  meet 
the  Exchange's  requirements  for  continued  listing 
when,  among  other  things:  (i)  There  are  fewer  than 
6.300.000  publicly-held  shares;  (ii)  there  are  fewer 
than  1.600  holders;  (iii)  trading  volume  was  less 
than  1.800.000  shares  in  the  preceding  twelve 
months;  and  (iv)  the  share  price  of  the  underlying 
security  closed  below  $5  on  a  majority  of  the 
business  days  during  the  preceding  6  months. 

^  An  American-style  option  may  be  exercised  at 
any  time  prior  to  its  expiration.  A  European-style 
option,  however,  may  be  exercised  only  on  its 
expiration  date. 

«15U.S.C.  78f. 


in  general  and  furthers  the  objectives  of 
Section  6(b)(5) «  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act '«  and 
Rule  19b— 4(f)(6)  thereunder  "  because 
the  proposed  rule  change  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  from  the  date  of 
filing,  or  such  shorter  time  that  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest.'^  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act.'^ 

The  Exchange  has  requested  that  the 
rule  change  be  accelerated  to  become 
operative  immediately  upon  filing  of  the 
proposal,  because  such  proposal 


"ISU.S.C.  78fnj)(5). 

'"15U.S.C.  78s(bl(3)(A). 

"  17CFR  240.19b-4(f){6).  In  reviewing  this 
proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U..S.C.  78c(fl. 

'-^  Because  CBOE  and  Commission  staff  have  had 
a  number  of  discussions  concerning  the  proposed 
trading  of  Biotech  HOLDRS.  the  Commission  has 
determined  to  waive  the  requirement  that  CBOE 
provide  the  Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  dale. 

"15U.S.C.  78s(b)(3)(Cl. 
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contemplates  trading 
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For  the 
Market  Regulatior 
authority.' 


Margaret  H.  McF^rland 

Deputy  Secretary. 
[PR  Doc.  00-6518 

BILUNG  CODE  8010-<tl-M 
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Commi*ion,  by  the  Division  of 
,  pursuant  to  delegated 


Filed  3-15-00;  8:45  am] 


DEPARTMENT  OF  STATE 

[Public  Notice  3256] 

Determination  Under  Section  508  of 
the  Foreign  Operations,  Export 
Financing  and  Related  Programs 
Appropriations  Act,  2000  (Public  Law 
106-113) 

Pursuant  to  Section  508  of  the  Foreign 
Operations.  Export  Financing  and 
Related  Programs  Appropriations  Act, 
2000  (Pub.  L.  106-113),  and  comparable 
provisions  of  law,  and  Section  1-201  of 
Executive  Order  12163,  as  amended,  I 
hereby  determine  that,  subsequent  to 
the  military  coup  against  the 
democratically  elected  Government  of 
Niger  on  January  27, 1996,  a  new 
democratically  elected  government  has 
assumed  office,  such  that  assistance  for 
Niger  is  not  prohibited  by  the 
aforementioned  provision  of  law. 

This  Determination  shall  be  reported 
to  the  Congress  immediately  and 
published  in  the  Federal  Register. 

Dated:  February  23.  2000. 
Madeleine  K.  Albright, 
Secretary  of  State.  Department  of  State. 
(FR  Doc.  00-6540  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  4710-08-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-6942] 

Commercial  Fishing  Vessel  Safety 
Listening  Sessions 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Coast  Guard  will  hold 
five  more  regional  listening  sessions  to 
present,  and  receive  feedback  on,  the 
Coast  Guard's  Commercial  Fishing 
Vessel  Safety  Action  Plan  (CFVSAP). 
The  Coast  Guard  created  the  CFVSAP  to 
help  fishermen  improve  the  level  of 
safety  in  the  fishing  industry.  The 
information  gathered  during  these 
listening  sessions  will  be  presented  to 
the  Commercial  Fishing  Industry  Vessel 
Advisory  Committee  and  used  to  further 
refine  the  CFVSAP.  The  first  two 
listening  sessions  took  place  in 
Rockport,  ME,  and  Kodiak,  AK.  The  _ 
remaining  listening  sessions  are 
scheduled  for  Norfolk,  VA;  Charleston, 
SC;  Galveston,  TX;  Los  Angeles,  CA; 
and  Seattle,  WA. 

DATES:  The  listening  session  in  Norfolk, 
VA,  will  be  on  April  5,  2000,  from  12:30 
p.m.  to  4:00  p.m.;  the  one  in  Charleston, 
SC,  will  be  on  April  13,  2000,  from  1:00 
p.m.  to  5:00  p.m.;  the  one  in  Galveston, 


TX,  will  be  on  May  5,  2000,  from  9:00 
a.m.  to  12:00  p.m.;  the  one  in  Los 
Angeles,  CA,  will  be  on  May  20,  2000, 
from  10:00  a.m.  to  2:00  p.m.;  and  the 
one  in  Seattle,  WA,  will  be  on  Jime  13. 
2000,  from  9:00  a.m.  to  12:00  p.m.  The 
comment  poriod  will  close  on  July  30, 
2000. 

ADDRESSES: 

Norfolk  Airport  Hilton,  1500  North 
Military  Hwy,  Norfolk,  VA  23502,  Tel. 
(757) 466-8000 
Maritime  Center,  10  Wharfside  St., 
Charleston,  SC  29401,  P.O.C:  Victor 
Smith  at  Tel.  (843)  853-3625,  Fax 
(843) 577-6673 
Texas  Shrimpers'  Association 

Convention,  Moody  Gardens  Hotel,  7 
Hope  Boulevard,  Galveston,  TX 
77551,  Tel.  (361)  758-5024— Texas 
Shrimpers'  Assoc;  Tel.  (409)  741- 
8484 — Moody  Gardens  Hotel 
Italian  American  Club,  1903  Cabrillo 
Avenue.  San  Pedro,  CA  90831,  Tel. 
(510) 437-2947 
National  Oceanic  and  Atmospheric 
Association,  Building  9  Auditorium, 
7600  Sand  Point  Way  N.E.,  Seattle, 
.  WA  98115 

To  make  sure  your  comments  and 
related  material  do  not  enter  the  docket 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-2000-6942).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  In  person  to  room  PL— 401  on  the 
Plaza  level  cf  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  above  address 
between  10  a.m.  and  5  p.m..  Monday 
through  Friday,  except  federal  holidays. 
You  may  also  electronically  access  the 
public  docket  for  this  notice  on  the 
internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  docket,  call 
Carol  Kelly,  Coast  Guard  Dockets  Team 
Leader,  or  Paulette  Twine,  Chief, 
Documentary  Services  Division,  U.S. 
Department  of  Transportation, 
telephone  202-366-9329;  for 
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information  concerning  the  notice  of 
meeting  reach  Lieutenant  Joe  Paitl  or 
Ensign  Chris  O'Neal,  (G-MOC-3),  2100 
Second  St,  SW,  Washington.  DC  20593- 
0001,  telephone  202-267-0507  or  202- 
267-2008,  or  electronic  mail 
Gpaitl@comdt.uscg.mil  or 
Co'neal@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  interested  persons  to 
participate  in  this  information-gathering 
initiative  by  submitting  written  data, 
views,  or  other  relevant  documents. 
Persons  submitting  comments  should 
include  their  names  and  addresses,  and 
identify  this  notice  (USCG-2000-6942) 
by  the  date  and  give  the  reasons  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail, 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  imder  ADDRESSES,  but  please 
submit  your  comments  and  material  by 
only  one  means.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  x  11 
inches,  suitable  for  copying  and 
electronic  filing  to  the  DOT  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgement  of  receipt  of  your 
comments,  please  enclose  a  stamped, 
self-addressed  post  card  or  envelope. 
Comments  received,  whether  submitted 
in  writing  to  the  docket  or  presented 
during  the  regional  listening  sessions, 
will  be  considered  in  refining  the 
CFVSAP. 

Background 

In  response  to  the  alarming  number  of 
deaths  in  the  fishing  industry,  the  Coast 
Guard  chartered  a  Task  Force  to  identify 
ways  to  improve  safety.  The  Task  Force 
examined  fishing  vessel  casualties  in 
the  context  of  historical  data,  reviewed 
the  Coast  Guard's  existing  Commercial 
Fishing  Vessel  Safety  Program,  reviewed 
past  safety  recommendations,  and 
provided  quick  feedback  to  the  fishing 
industry  by  recommending  measures 
believed  to  have  the  greatest  potential 
for  reducing  loss  of  life  and  property. 
The  Task  Force  completed  a  report 
containing  safety  recommendations  in 
March  1999  and  presented  the  report  to 
the  Commercial  Fishing  Industry  Vessel 
Advisory  Committee  (CFFVAC)  and 
Coast  Guard  District  Fishing  Vessel 
Safety  Coordinators.  The  Task  Force 
report  is  available  at  http://www.get.to/ 
thefishingreport  or  from  Commandant 
(G-MOA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  202-267- 
1430.  The  Coast  Guard  consolidated  the 


Task  Force  recommendations  commonly 
supported  by  both  the  CFIVAC  and  the 
District  Fishing  Vessel  Safety 
Coordinators  and  subsequently 
developed  the  CFVSAP.  The  CFVSAP 
was  presented  at  the  October  4-5,  1999, 
meeting  of  the  CFIVAC.  The  CFIVAC 
agreed  with  the  concepts  presented  in 
the  CFVSAP.  Also,  the  CFIVAC  agreed 
with  the  Coast  Guard  that  holding 
regional  listening  sessions  would  result 
in  valuable  input  from  a  larger  segment 
of  the  fishing  industry.  By  publication 
of  this  notice,  the  Coast  Guard  is  seeking 
further  feedback  from  fisherman  on  the 
CFVSAP.  The  CFVSAP  is  available  at 
http://www.uscg.mil/hq/g-m/advisory/ 
cfivac/fishexpo99.pdf  or  from 
Commandant  (G-MOC),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001,  202- 
267-2008. 

Objective  and  Issues 

The  objective  of  the  regional  listening 
sessions  and  the  request  for  comments 
is  to  receive  information  from  the 
general  public  and  the  fishing  industry 
pertaining  to  the  CFVSAP  and  other 
possible  safety  issues  affecting  the 
fishing  industry.  The  Coast  Guard 
wishes  to  identify  ways  to  improve 
safety  in  the  fishing  industry. 

The  Coast  Guard  is  specifically 
interested  in  information  pertaining  to 
the  following: 

The  most  critical  safety  issues  in 
your  region. 

Ways  the  Coast  Guard  might  better 
communicate  with  the  fishing  industry. 

Ways  the  Coast  Guard  might  assist  in 
improving  safety  in  the  fishing  industry. 

Ways  the  fishing  industry  might 
improve  its  safety  record  without  Coast 
Guard  or  other  government 
involvement. 

The  minimum  level  of  training  that 
should  be  considered  in  a  training-based 
certificate  program. 

The  most  safety-beneficial 
composition  of  a  vessel  examination 
program. 

Whether  the  Territorial  Sea  Baseline 
is  the  best  reference  parameter  for 
setting  certain  safety  equipment  carriage 
requirements. 

Format  of  Regional  Listening  Sessions 

Each  listening  session  will  follow  a 
presentation  by  the  Coast  Guard  on  the 
CFVSAP.  After  the  presentation  the 
audience  will  have  an  opportunity  to 
comment  on  the  specifics  of  the 
CFVSAP.  The  Coast  Guard  will  then 
present  a  list  of  standardized  issues 
similar  to  those  contained  in  Objectives 
and  Issues  and  then  open  the  listening 
session  to  general  comments  from  the 
audience. 


Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  reach  LT  Paitl  or  ENS  O'Neal 
where  noted  in  FOR  FURTHER 
INFORMATION  CONTACT  as  soon  as 
possible. 

Dated:  March  10,  2000. 
R.C.  North, 

Rear  Admiral.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

|FR  Doc.  00-6545  Filed  3-15-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-09] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  3,  2000. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
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(A(;ATE)  Modified 
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of  petitions 


103. 

Helicopters. 

FAR  Affected:  14  CFR 


Relief  Sought/ 
jerrait  Era  to  operate 
S  -6lN  helicopters 

N561EH.  N562EH, 
SAialNos.  61471,61257, 
resp  jctively)  without  an 
flight  data  recorder 
helicopter. 
Exemption  No.  671 23. 

26109. 
M(  bil  Business  Resources 

tHp  FAR  Affected:  14  CFR 

Relief  Sought/ 
jermit  MBRC  to  operate 
^6A  helicopters  under 
an  approved  digital 
recoijder  installed  on  each 

',  Exemption  No.  6788A. 


2J855. 
Of  sh 


ore  Logistics,  Inc. 
FAR  Affected:  14  CFR 


o' Relief  Sought/ 
permit  Offshore  to 


operate  10  Bell  212  helicopters.  2  Bell 
214ST  helicopters,  7  Bell  412 
helicopters,  and  7  Sikorsky  S-76A 
helicopters  under  part  135  without  an 
approved  digital  flight  data  recorder 
installed  on  each  helicopter. 
GRANT,  1/31/00,  Exemption  No.  6714B. 

Docket  No.:  28905. 

Petitioner:  Petroleum  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PHI  to  operate 
three  Bell  212  helicopters  (Registration 
Nos.  N1074C,  N5009N,  and  N5736D: 
Serial  Nos.  30989,  30915,  and  31135, 
respectively),  two  Bell  214ST 
helicopters  (Registration  Nos.  N59805 
and  N59806,  Serial  Nos.  28141  and 
28140,  respectively),  three  Bell  412 
helicopters  (Registration  Nos.  N2014K, 
N2258f,  and  N3893L;  Serial  Nos.  33020, 
33073,  and  33006,  respectively),  and 
one  Bell  412SP  helicopter  (Registration 
No.  N142PH,  Serial  No.  33150)  under 
part  135  without  an  approved  digital 
flight  data  recorder  installed  on  each 
helicopter. 
GRANT.  1/31/00,  Exemption  No.  6713D. 

Docket  No.:  29\A2. 

Petitioner:  Geo-Seis  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Geo-Seis  to 
operate  one  Bell  212  helicopter 
(Registration  No.  N49678,  Serial  No. 
30743)  under  part  135  without  an 
approved  digital  flight  data  recorder 
installed  on  the  helicopter. 
GRANT.  1/31/00.  Exemption  No.  6785 A. 

Docket  No.:  29174. 

Petitioner:  Hawaii  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  HHI  to  operate 
its  Sikorsky  S-61N  helicopter  (U.S. 
Registration  No.  N29111,  Serial  No. 
61711)  and  its  Sikorsky  S-76A 
helicopter  (Canadian  Registration  No. 
C-CHJG,  Serial  No.  760015)  under  part 
135  without  an  approved  digital  flight 
data  recorder  installed  on  each 
helicopter. 
GRANT.  1/31/00.  Exemption  No.  6789. 

Docket  No.:  29172. 

Petitioner:  Heli-Jet  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Heli-Jet  to 
operate  five  Bell  212  helicopters  under 
part  135  without  an  approved  digital 
flight  data  recorder  installed  on  each 
helicopter. 
GRANT,  1/31/00.  Exemption  No.  6796A. 


Docket  No.:  27867. 

Petitioner:  Department  of  the  Navy, 
United  States  Marine  Corps. 

Sections  of  the  FAR  Affected:  14  CFR 
91.209  (a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  continue  to  permit 
USMC  to  conduct  helicopter  night- 
vision  flight  device  training  operations 
without  lighted  aircraft  position  lights. 
GRANT,  1/31/00,  Exemption  No.  5978C. 

Docket  No.:  29759. 

Petitioner:  Aviation  Ventures,  Inc., 
doing  business  as  Vision  Air. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Vision  Air  to 
operate  up  to  10  Dornier  228  (D0228) 
airplanes  under  part  135  without  the 
required  digital  flight  data  recorder 
(DFDR)  until  the  FAA  can  amend 
§  135.152(k)  to  permanently  except  the 
D0229  airplane  from  the  requirements 
of  §135.152. 
GRANT,  1/31/00,  Exemption  No.  7009 A. 

Docket  No.:  29820. 

Petitioner:  Bombardier  Completion 
Centre,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.785(b). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Bombardier 
from  the  requirements  of  §  25, 785(b),  for 
the  general  occupant  protection 
requirements  for  occupants  of  multiple 
place  side-facing  seats  that  are  occupied 
during  takeoff  and  landing  for 
Bombardier  Global  Model  BD-7001A10 
airplanes  manufactured  prior  to  January 
1,  2004. 

GRANT,  1/31/00,  Exemption  No.  7120. 
[PR  Doc.  00-6557  Filed  3-15-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

summary:  The  notice  annoiilpces  a 

public  meeting  of  the  FAA's  Aviation 

Rulemaking  Advisory  Committee 

(ARAC)  to  discuss  emergency 

evacuation  (EE)  issues. 

DATES:  The  meeting  is  scheduled  for 

March  30,  2000,  beginning  at  8:30  a.m. 

Arrange  for  oral  presentations  by  March 

24. 

ADDRESSES:  Renton,  WA.  You  may 

contact  the  person  identified  under  the 
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heading  FOR  FURTHER  INFORMATION 
CONTACT  after  March  21  for  the  exact 
location  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw,  Office  of  Rulemaking, 
ARM-209,  FAA,  Independence  Avenue, 
SW.,  Washington,  DC  20591,  Telephone 
(202)  267-7626,  FAX  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  to  be  held  March  30, 
in  Renton,  WA. 
The  agenda  will  include: 

•  Opening  Remarks. 

•  FAA  Report. 

•  Joint  Aviation  Authorities  Report. 

•  Harmonization  Management  Team 
Report. 

•  Performance  Standards  Working  Group 
Report. 

•  Cabin  Safety  Harmonization  Working 
Group  Report. 

•  Proposal  to  re-charter  the  Emergency 
Evacuation  issues  group. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
March  24  to  present  oral  statements  at 
the  meeting.  Written  statements  may  be 
presented  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Emergency  or  by 
providing  copies  at  the  meeting. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, 
please  contact  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington,  DC  on  March  10, 
2000. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking, 

Advisory  Committee. 

[FR  Doc.  00-6558  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 


DATES:  The  meeting  is  scheduled  for 
March  28-29,  2000,  beginning  at  8:30 
a.m.  on  March  28.  Arrange  for  oral 
presentations  by  March  23. 
ADDRESSES:  Renton,  WA.  You  may 
contact  the  person  identified  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT  after  March  21  for  the  exact 
location  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  ARAC  meeting  to  be 
held  March  28-29,  2000,  in  Renton, 
WA. 
The  agenda  will  include: 

Tuesday,  March  28,  2000 

•  Opening  Remarks. 

•  FAA  Report. 

•  Joint  Aviation  Authorities  Report. 

•  Transport  Canada  Report. 

•  Executive  Committee  Meeting  Report. 

•  Harmonization  Management  Team 
Report. 

•  Human  Factors  Harmonization  Working 
Group  (HWG)  Report. 

•  Engine  HWG  Report  and  Vote. 

•  Flight  Guidance  System  HWG  Report. 

•  Systems  Design  and  Analysis  HWG 
Report. 

•  Ice  Protection  HWG  Report. 

•  Powerplant  Installation  HWG  Report  and 
Vote. 

•  Seat  Test  HWG  Report  and  Vote. 

•  Avionics  System  HWG  Report  and  Vote. 

•  Design  for  Security  HWG  Report. 

•  Braking  System  HWG  Report  and  vote. 

Wednesday,  March  29 

•  General  Structures  HWG  Report  and 
Vote. 

•  Airworthiness  Assurance  HWG  Report. 

•  Flight  Test  Report  and  Vote. 

•  Electromagnetic  Effects  HWG  Report  and 
Vote. 

•  Loads  &  Dynamics  HWG  Report  and 
Vote. 

•  Flight  Control  HWG  Report. 

•  Mechanical  Systems  HWG  Report  and 
Vote. 

•  Electrical  Systems  HWG  Report  and 
Vote. 

Ten  HWG's-Engine,  Powerplant 
Installation,  Seat  Test,  Avionics 
Systems,  General  Structures,  Flight  Test, 
Electromagnetic  Effects,  Loads  and 
Dynamics,  Mechanical  Systems,  and 
Electrical  Systems — plan  to  request 
approval  of  reports  completed  to 
address  tasking  statements. 

Two  HWG's-Braking  Systems  and 
Loads  &  Dynamics — plan  to  request  a 
vote  to  submit  dispositions  of  comments 
to  the  FAA.  The  Braking  Systems 


HWG's  request  addresses  comments 
relating  to  documents  that  were 
published  in  the  Federal  Register  on 
August  10,  1999,  on  brakes  and  braking 
systems  certification  and  analysis;  the 
comment  period  closed  November  8, 
1999.  The  Loads  and  Dynamics  HWG's 
request  addresses  comments  relating  to 
documents  that  were  published  in  the 
Federal  Register  on  June  18,  1999,  on 
revised  landing  gear  shock  absorption 
test  requirements;  the  comment  period 
closed  October  18,  1999. 

The  Engine  HWG  plans  to  request  a 
vote  for  formal  FAA  legal  and  economic 
reviews  for  proposed  rules  addressing 
safety  analysis  and  one-engine 
inoperative  procedures. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
March  23  to  present  oral  statements  at 
the  meeting.  Written  statements  may  be 
presented  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  issues  or  by 
providing  copies  at  the  meeting.  Copies 
of  the  documents  to  be  voted  upon  may 
be  made  available  by  contacting  the 
person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, 
please  contact  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington,  DC  on  March  10, 
2000. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  00-6559  Filed  3-15-00;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  York 
&  Lancaster  Counties,  South  Carolina 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
facility  from  the  intersection  of  S.C.  122 
(Dave  Lyle  Boulevard)  and  S.C.  Route 
161  Extension  east  of  Rock  Hill  in  York 
County  to  near  U.S.  Route  521  in 
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Lancaster  County 
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South  Carolina.  An 

earlier  notice  hac  been  published  in 
1992  but  the  EIS  vas  not  completed  due 
to  insufficient  pn  )ject  hinding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Myerfi,  Planning  & 
Environmental  Ei  igineer.  Federal 
Highway  Administration,  1835 
Assembly  Street,  Suite  1270,  Strom 
Thurmond  Feder  d  Building,  Columbia, 
South  Carolina  2  )201,  Telephone:  (803) 
253-3881. 

SUPPLEMENTARY  I  (FORMATION:  The 
FHWA.  in  coope  ation  with  the  South 
Carolina  Department  of  Transportation 
(SCDOT),  will  pr  spare  an  environmental 
impact  statemeni  on  the  proposed 
extension  of  Dav  ;  Lyle  Boulevard  (S.C. 
route  122)  from  t  le  S.C.  route  161 
Extension  east  of  Rock  Hill  in  York 
Coimty  to  U.S.  re  ute  521  in  Lancaster 
County,  South  Cirolina.  The  proposed 
route  would  be  a  jproximately  10  miles 
in  length  and  wo  uld  consist  of  two 
travel  lanes  for  e  ich  direction  of  traffic 
with  an  earth  median.  Alternatives 
under  consideral  ion  include:  (1)  taking 
no  action  (no-bu  Id);  (2)  Transportation 
System  Manager  lent  (improvement  of 
existing  routes);  md  (3)  several 
alternative  corric  or  alignment  build 
alternatives. 

The  FHWA  an  i  SCDOT  are  seeking 
input  as  a  part  o:  the  scoping  process  to 
assist  in  determi  ling  and  clarifying 
issues  relative  to  this  project.  Letters 
describing  the  p:  oposed  action  and 
soliciting  commdnts  have  been  sent  by 
the  SCDOT  to  appropriate  Federal, 
State,  and  local  <  gencies,  and  to  private 
organizations  an  i  citizens  who  have 
previously  expre  ssed  or  are  known  to 
have  interest  in  his  proposal.  No  formal 
scoping  meeting  is  planned  at  this  time. 
Early  coordinati  )n  with  State  and 
Federal  permit  a  nd  resource  agencies 
will  be  complete  d  in  the  development  of 
the  draft  EIS.  Th  e  U.S.  Corps  of 
Engineers  is  beii  ig  requested  to  be  a 
cooperating  agency  due  to  the  likely 
involvement  of  1  he  proposal  with 
wetlands  in  the  !]atawba  River  flood 
plain  area.  Two  3ublic  informational 
meetings  have  b  sen  held  to  inform  the 
public  and  solict  their  input.  At  least 
one  location  pullic  hearing  will  be  held 
for  which  publi( :  notice  will  be  given  of 
the  time  and  pla  ce  of  the  hearings.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  a  id  comment  prior  to  the 
public  hearing. 

To  ensure  tna :  the  full  range  of  issues 
related  to  this  p  oposed  action  are 
addressed  and  a  11  significjmt  issues 
identified,  comments,  and  suggestions 
are  invited  fron  all  interested  parties. 
Comments  or  qi  estions  concerning  this 
proposed  actior  and  the  EIS  should  be 


directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 


program.] 
Issued  on: 


March  7,  2000. 


Robert  L.  Lee, 

Division  Administrator,  Columbia,  South 

Carolina. 

[FR  Doc.  00-6463  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-2000-70541 

Petition  for  Grandfathering  of  Non- 
Compliant  Equipment,  Maryland  Mass 
Transit  Administration 

In  accordance  with  49  CFR  238.203(f), 
notice  is  hereby  given  that  the  Maryland 
Mass  Transit  Administration  (MTA)  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  for  grandfathering 
of  non-compliant  equipment  for  use  on 
MTA's  Central  Light  Rail  Line. 

Section  238.203  of  title  49  of  the  Code 
of  Federal  Regulations  addresses  static 
end  strength  requirements  for  passenger 
rail  equipment.  Paragraph  (a)(1) 
provides  that  all  passenger  equipment 
(subject  to  limited  exceptions)  shall 
resist  a  minimum  static  end  load  of 
800,000  pounds  applied  on  the  line  of 
draft  without  permanent  deformation  of 
the  body  structure.  Paragraph  (d)(2) 
provides  that  "[a]ny  passenger 
equipment  placed  in  service  on  a  rail 
line  or  lines  before  November  8,  1999 
that  does  not  comply  with  the 
requirements  of  paragraph  (a)(1)  may 
continue  to  be  operated  on  that 
particular  line  or  (those  particular  lines) 
if  the  operator  of  the  equipment  files  a 
petition  seeking  grandfathering  approval 
under  paragraph  (d)(3)  before  November 
8,  1999.  Such  usage  may  continue  while 
the  petition  is  being  processed,  but  in 
no  event  later  than  May  8,  2000,  unless 
the  petition  is  approved." 

MTA  requests  that  all  conventional 
light  rail  vehicles  operating  on  the 
Central  Light  Rail  Line  (extending  from 
Baltimore,  Maryland,  north  to 
Timonium,  south  to  Cromwell, 
southwest  to  BWI  Airport,  east  to  Penn 
Station  and  north  to  Hunt  Valley)  be 
grandfathered  to  permit  usage  pursuant 
to  49  CFR  238.203(d). 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data  or 


comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding, 
however,  if  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  this 
proceeding  should  be  identified  with 
Docket  Number  FRA-2000-7054  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Central  Docket  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  Communications  received  within 
30  days  of  publication  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  possible.  MTA's  petition  and  all 
written  communications  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.  to  5:00  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PL^Ol  (Plaza  Level),  400 
Seventh,  SW,  Washington.  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  Intternet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC  on  March  10, 
2000. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-6446  Filed  3-15-00;  8:45  am) 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  27, 
1999  [64  FR  57924-57925]. 
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DATES:  Comments  must  be  submitted  on 
or  before  April  17,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle  at  the  National 
Highway  Traffic  Safety  Administration, 
Office  of  Safety  Assurance  (NSA-32.2), 
202-366-5306,  400  Seventh  Street,  SW, 
Room  6240,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  National 
Highway  Traffic  Safety  Administration. 

Title:  Motor  Vehicle  Information. 

OMB  Number:  2127—0002. 

Type  of  Request:  Extension  of  a 
currenUy  approved  collection. 

Abstract:  The  National  Highway 
Traffic  Safety  Administration's 
(NHTSA's)  statute  at  49  U.S.C. 
Subchapter  III  Importing  Noncomplying 
Motor  Vehicles  and  Equipment  (49 
U.S.C.  section  30141  et  seq.)  Requires 
that  a  motor  vehicle  which  does  not 
conform  to  applicable  Federal  Motor 
vehicle  Safety  Standards  (FMVSS)  be 
refused  admission  into  the  United 
States.  NHTSA  may  authorize 
importation  of  nonconforming  vehicles 
upon  specified  terms  and  conditions  to 
insure  that  any  such  vehicle  or 
equipment  will  be  brought  into 
conformity  with  all  applicable  FMVSS 
or  will  be  exported  out  of  or  abandoned 
to  the  United  States  at  no  cost. 

Affected  Public:  Those  businesses  or 
persons  requesting  to  import  a  motor 
vehicle  into  the  United  States. 

Estimated  Total  Annual  Burden: 
77,500. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW,  Washington,  D.C.  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  eiihance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  D.C,  on  March  10, 
2000. 

Herman  L.  Simms, 

Associate  Administrator  for  Administration. 
[PR  Doc.  00-6560  Filed  3-15-O0;  8:45  am) 
BILUNG  CODE  4910-5»-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Foreign  Assembler's 
Declaration  (With  Endorsement  by 
Importer) 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Foreign 
Assembler's  Declaration  (with 
Endorsement  by  Importer).  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of, 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
piu-chase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 


become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Foreign  Assembler's  Declaration 
(with  Endorsement  by  Importer). 

OMB  Number:  1515-0088. 

Form  Number:  N/A. 

Abstract:  The  Foreign  Assembler's 
Declaration  with  Importer's 
Endorsement  is  used  by  Customs  to 
substantiate  a  claim  for  duty  free 
treatment  of  U.S.  fabricated  Components 
sent  abroad  for  assembly  and 
subsequently  returned  to  the  United 
States. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals. 

Estimated  Number  of  Respondents: 
2,730. 

Estimated  Time  Per  Respondent:  50 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  302,402. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  March  8.  2000. 

|.  Edgar  Nichols, 

Agency  Clearance  Officer.  Information 
Services  Branch. 

(FR  Doc.  00-6435  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTIWENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Protest 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Protest. 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000.  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Serx'ices  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229. 
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Dated:  March  8.  2000. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

[FR  Doc.  00-6436  Filed  3-15-00:  8:45  am] 
BILUNG  CODE  4820-0^-P 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Declaration  of  Free  Entry  of 
Returned  American  Products 
(Customs  Form  3311) 

ACTION:  Notice  and  request  for 
comments. 


summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Declaration 
of  Free  entry  of  Returned  American 
Products.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  conmients  should  be 
received  on  or  before  May  15.  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C.  1300  Pennsylvania  Avenue  NW, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 


purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Declaration  of  Free  entry  of 
Returned  American  Products. 

OMB  Number:  151 5-0043 . 

Form  Number:  Customs  Form  3311. 

Abstract:  This  collection  of 
information  is  used  as  a  supporting 
documents  which  substantiates  the 
claim  for  duty  free  status  for  returning 
American  products. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  51,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $196,000. 

Dated:  March  8,  2000. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 

Services  Bran  ch . 

[FR  Doc.  00-6437  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Certificate  of  Registration 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Certificate 
of  Registration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
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Pennsylvania  Avenue,  NW,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsvlvania  Avenue  NW, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  biu^den  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Certificate  of  Registration. 

OMB  Number:  1515-0014. 

Form  Number:  Customs  Forms  4455 
and  4457. 

Abstract:  The  Certificate  of 
Registration  is  used  to  expedite  free 
entry  or  entry  at  a  reduced  rate  on 
foreign  made  personal  articles  which  are 
taken  abroad.  There  articles  are  dutiable 
each  time  they  are  brought  into  the 
United  States  unless  there  is  acceptable 
proof  of  prior  possession. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (vdthout 
change). 

Affected  Public:  Individuals,  travelers. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 


Dated:  March  8,  2000. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer.  Information 

Services  Branch. 

[FR  Doc.  00-6438  Filed  3-15-00;  8:45  am] 

BILLING  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Importers  ID  Input  Record 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Importers 
ID  Input  Record.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 


submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Importers  ID  Input  Record. 

OMB  Number.  1515-0191. 

Form  Number.  Customs  Form  5106. 

Abstract:  This  document  is  filed  with 
the  first  formal  entry  which  is  submitted 
or  the  first  request  for  services  that  will 
result  in  the  issuance  of  a  bill  or  a 
refund  check  upon  adjustment  of  a  cash 
collection. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  to  extend  the  expiration 
date. 

Type  of  Review.  Extension  (without 
change). 

Affected  Public:  Businesses/ 
Institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  100. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  March  8.  2000. 
|.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Branch. 
(FR  Doc.  00-6439  Filed  3-15-00;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMErfT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Free  Admittance  Under 
Conditions  of  Emergency 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Free 
Admittance  Under  Conditions  of 
Emergency.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
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Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 
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FOR  FURTHER 
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should  be  directetl 
Service,  Attn.:  J 
3.2.C,  1300Penn^l 
Washington,  D.C 
1426 

SUPPLEMENTARY  IkIformation:  Customs 
invites  the  genera  public  and  other 
Federal  agencies  I  o  comment  on 
proposed  and/or  continuing  information 
collections  pursui  int  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)  2)).  The  comments 


should  address:  (1 


collection  of  infoi  [nation  is  necessary 
for  the  proper  per  ormance  of  the 
functions  of  the  a;  ;ency,  including 
whether  the  infor  nation  shall  have 
practical  utility:  f ))  the  acciu-acy  of  the 
agency's  estimatei  of  the  burden  of  the 
collection  of  infor  mation;  (c)  ways  to 


enhance  the  quali 
of  the  information 
ways  to  minimize 


y,  utility,  and  clarity 
to  be  collected;  (d) 
the  burden  including 


Abstract:  This 
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emergency  or 
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Current  Actions 
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date. 
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Estimated  Time 
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Estimated  Total 
Hours:  1. 

Estimated  Tota]\Annualized 
the  Public:  N/A. 


Whether  the 


the  use  of  automa  ed  collection 
techniques  or  the  ase  of  other  forms  of 
information  techn  ology;  and  (e) 
estimates  of  capiti  1  or  start-up  costs  and 
costs  of  operation  1,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  ( ;omments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Mcuiager  lent  and  Budget 
(OMB)  approval,  i  Al  comments  will 
become  a  matter  a  "  public  record.  In  this 
document  Custom  s  is  soliciting 
comments  concen  ting  the  following 
information  coUec  tion: 

Title:  Free  Adm  ttance  Under 
Conditions  of  Emt  rgency. 

OMB  Number.  1515-0130. 

Form  Number.  I  I/A. 


c  )llection  of 
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collection.  This 
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of  Respondents:  1. 
Per  Respondent:  1 

Annual  Burden 

Cost  on 


Dated:  March  8,  2000. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer.  Information 
Serx'ices  Branch. 

[FR  Doc.  00-6440  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service   . 

Proposed  Collection;  Comment 
Request;  Harbor  Maintenance  Fee 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Harbor 
Maintenance  Fee.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13:  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  }.  Edgar  Nichols,  Room 
3.2.C,  1300  Peimsylvania  Avenue  NW, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including     , 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  sununarized  and 


included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Harbor  Maintenance  Fee. 

OMB  Number:  1515-0158. 

Form  Number:  Customs  Forms  349 
and  350. 

Abstract:  This  collection  of 
information  will  be  used  to  verify  that 
the  Harbor  Maintenance  Fee  paid  is 
accurate  and  current  for  each 
individual,  importer,  exporter,  shipper, 
or  cruise  line. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Institutions. 

Estimated  Number  of  Respondents: 
18,095. 

Estimated  Time  Per  Respondent:  26 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  32,245. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  March  8,  2000. 

J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

(FR  Doc.  00-6441  Filed  3-15-00;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Crew  Members  Declaration 

action:  Notice  and  request  for 
comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Crew 
Members  Declaration.  "This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 


Federal  Register /Vol.  65,  No.  52/Thvirsday,  March  16,  2000 /Notices 


14341 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  infojmation 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Crew  Members  Declai^tion. 

OMB  Number:  1515-0063. 

Form  Number:  Customs  Form  5129. 

Abstract:  This  document  is  used  to 
accept  and  record  importations  of 
merchandise  by  crew  members,  and  to 
enforce  agricultural  quarantines,  the 
currency  reporting  laws,  and  the 
revenue  collection  laws. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
5,968,351. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  298,418. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 


Dated:  March  13,  2000. 
).  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

(FR  Doc.  00-6442  Filed  3-15-00;  8:45  am) 
BILUNG  COOE  4820-02-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Importers  Declaration/ 
Shippers  Declaration 

action:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Importers 
Declaration/Shippers  Declaration.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  15,  2000,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Peimsylvania  Avenue  NW,  Room  3.2C, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collectionof  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biuden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology';  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 


information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting      ^ 
comments  concerning  the  following 
information  collection: 

Title:  Importers  Declaration/Shippers 
Declaration. 

OMB  Number:  1515-0200. 

Form  Number:  N/A. 

Abstract:  These  declarations  are 
related  to  the  legal  requirements  and 
procedures  which  must  be  followed  in 
order  to  obtain  duty-free  treatment  on 
articles  imported  into  the  Customs 
territory  of  the  United  States  from  the 
insular  possession. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
310. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  31. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated;  March  8,  2000. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

[FR  Doc.  00-6443  Filed  3-15-00;  8:45  am] 
BILUNG  COOE  482(M)2-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  information 
Collection  Activities;  Comment 
Request 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury'  solicits 
comments  on  the  Mutual  Holding 
Company  information  collection 
package. 
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SUPPLEMENTARY 

Title:  Mutual  H|)lding 

OMB  Number: 

Form  Number 

Abstract:  The 
apply  to  mutual 
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necessary  to  (1)  fi  IfiU 
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transactions  prese  nting 

Current  Actions 
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without  revision. 

Type  of  Review 

Affected  Public 
Profit. 
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costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  10,  2000. 
John  E.  Werner, 

Director,  Information  Sr  Management  Services 
Division. 

[FR  Doc.  00-6465  Filed  3-15-00;  8:45  am) 

BILUNG  CODE  6720-01-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasiu^  solicits 
comments  on  the  Holding  Company 
Reports  information  collection  package. 
DATES:  Submit  written  comments  on  or 
before  May  15,  2000. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0060.  Hand  deliver 
comments  to  the  Public  Reference 
Room,  1700  G  Street,  NW.,  lower  level, 
from  9:00  a.m.  to  4:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755;  or  (202) 
906-6956  (if  comments  are  over  25 
pages).  Send  e-mails  to 
"public.info@ots.treas.gov",  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
conunents  at  the  Public  Reference 
Room,  1700  G  St.  NW,  from  9:00  a.m. 
until  4:00  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  Y.  Washington,  Supervision, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
(202) 906-6706. 
SUPPLEMENTARY  INFORMATION: 

Title:  Holding  Company  Reports,^ 

OMB  Number:  1550-0060. 

Form  Number:  H(b)ll. 

i46s(racf;  The  H(b)ll  report  is  used  to 
determine  a  savings  association  holding 
company's  adherence  to  the  statutes. 


regulations  and  conditions  of  approval 
to  acquire  an  insured  institution  and 
whether  any  of  the  company's  activities 
would  be  injurious  to  the  operation  of 
any  subsidiary  savings  association. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
932. 

Estimated  Time  Per  Respondent:  15.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  57,784  hours. 

Request  for  Comments:  The  OTS  will 
summarize  comments  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  10.  2000. 

John  E.  Werner, 

Director,  Information  &■  Management  Services 
Division. 

[FR  Doc.  00-6466  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[Order  No.:  2000-26] 

Appointment  of  a  Receiver;  Mutual 
Federal  Savings  Bank  of  Atlanta, 
Atlanta,  GA 

March  10,  2000. 

Issued  Under  Delegated  Authority 

The  Director  of  the  Office  of  Thrift 
Supervision  (OTS)  has  determined  to 
appoint  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  as  receiver  for 
Mutual  Federal  Savings  Bank  of  Atlanta, 
Atlanta,  Georgia  (the  Association). 
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I.  Grounds  for  Actions  Taken  in  This 
Order 

Receivership:  Grounds  for  Appointment 
ofFDIC  as  Receiver 

The  Director,  upon  consideration  of 
the  administrative  record,  and  for  the 
reasons  set  forth  in  the  supporting  legal 
and  supervisory  memoranda  contained 
in  the  administrative  record  from  offices 
within  the  OTS,  finds  and  determines 
that: 

(a)  The  Association's  assets  are  less 
than  its  obligations  to  its  creditors  and 
others,  including  members  of  the 
Association; 

(b)  The  Association  has  substantially 
depleted  its  assets  or  earnings  due  to 
unsafe  or  unsound  practices; 

(c)  The  Association  is  in  an  unsafe  or 
unsound  condition  to  transact  business; 

(d)  The  Association  has  incurred 
losses  that  have  depleted  all  of  its 
capital,  and  there  is  no  reasonable 
prospect  for  the  Association  to  become 
adequately  capitalized  without  Federal 
assistance; 

(e)  The  Association's  unsafe  and 
unsound  practices  and  condition  are 
likely  to  seriously  prejudice  the 
interests  of  its  depositors  and  the 
deposit  insurance  fund; 

(f)  The  Association  is 
undercapitalized  as  defined  in  12  U.S.C. 


1831o(b),  and  has  no  reasonable 
prospect  of  becoming  adequately 
capitalized,  has  failed  to  become 
adequately  capitalized  when  required  to 
do  so  under  12  U.S.C.  1831o(f)(2)(A), 
and  failed  to  submit  an  acceptable 
capital  restoration  plan  within  the  time 
prescribed  under  12  U.S.C. 
1831o{e)(2KD);  and 

(g)  The  Association  is  critically 
undercapitalized,  as  defined  in  12 
U.S.C.  1831o(b)  and  otherwise  has 
substantially  insufficient  capital. 

The  Director,  therefore,  has 
determined  that  each  of  the  above 
grounds  for  the  appointment  of  a 
receiver  for  the  Association  exist  under 
section  5(d)(2)  of  the  Home  Owners' 
Loan  Act  ("HOLA")  (12  U.S.C. 
1464(d)(2))  and  section  11(c)(5)  of  the 
Federal  Deposit  Insurance  Act  ("FDIA") 
(12  U.S.C.  1821(c)(5)). 

II.  Actions  Ordered  or  Approved: 
Appointment  of  a  Receiver 

The  Director  hereby  appoints  the 
FDIC  as  Receiver  for  the  Association  for 
the  purpose  of  liquidation,  pursuant  to 
section  5(d)(2)  of  the  HOLA  and  section 
11(c)(6)(B)  of  the  FDL\  (12  U.S.C. 
1821(c)(6)(B)). 


Delegation  of  Authority  To  Act  for  the 
OTS 

The  Director  hereby  authorizes  the 
Regional  Director,  or  his  designee,  and 
the  Deputy  Chief  Counsel  for  Business 
Transactions,  or  his  successors  or 
designees,  to:  (1)  certify  Orders;  (2)  sign, 
execute,  attest  or  certify  other 
documents  of  the  OTS  issued  or 
authorized  by  this  Order;  (3)  deliver  or 
accept  delivery  of  any  notice  from  or  to 
the  OTS  regarding  the  Association;  and 
(4)  perform  other  functions  of  the  OTS 
necessary  or  appropriate  for  the 
implementation  of  such  Orders.  All 
documents  to  be  issued  under  the 
authority  of  this  Order  must  be  first 
approved,  in  form  and  content,  by  the 
Chief  Counsel's  Office.  In  addition,  the 
Director  hereby  authorizes  the  Deputy 
Chief  Counsel  for  Business 
Transactions,  or  his  successors  or 
designees,  to  make  any  subsequent 
technical  corrections,  that  might  be 
necessary,  to  this  Order,  or  any 
documents  issued  under  the  authority  of 
this  Order. 

By  Order  of  the  Director  of  the  OTS 
effective  March  10,  2000. 
Richard  M.  Rlccobono, 
Deputy  Director.  Office  of  Supervision. 
IFR  Doc.  00-6464  Filed  3-15-00:  8:45  am] 

BILLING  CODE  6720-01-P 
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Corrections 


This  section  of  the  ffEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  doci|iment  categories 
elsewhere  in  the  issiie. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  134  and  445 


[FRL-6503-5] 


RIN  2040-AC23 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
landfills  Point  Source  Category 

Correction 

In  rule  dociune  at  00-1037  beginning 
on  page  3008  in  t  le  issue  of  Wednesday, 
January  19,  2000,  make  the  following 
corrections: 

1.  On  page  305i),  in  the  first  table,  the 
heading  "Maximum  daily ^"  should 
head  the  table's  sjcond  column,  and 
"Regulated  parameter"  should  head  the 
table's  first  colunin. 

2.  On  the  same  page,  in  the  second 
table,  the  first  column,  in  the  fourth 

~  should  read  "a- 

page,  the  same  table, 
in  the  sixth  line,  "p- 


line,  "a-Terpineo 
Terpineol" 

3.  On  the  same 
the  same  column 
Cresol"  should  r^d  "p-Cresol" 

4.  On  the  same  page,  the  same  table, 
the  second  colunin,  in  the  last  line,  "2)" 
should  read  "{^V 
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5.  On  the  same  page,  the  same  table, 
the  third  column,  the  last  line  should 
also  read  "(^)". 

[FR  Doc.  CO-1037  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42426;  File  No.  SR-NASD- 
99-54] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  Creating  a 
Voluntary  Single  Arbitrator  Pilot 
Program 

Correction 

In  notice  document  00-4150 
beginning  on  page  8753,  in  the  issue  of 
Tuesday,  February  22,  2000,  make  the 
following  correction: 

On  page  8753,  in  the  third  column, 
the  docket  nimiber  is  corrected  to  read 
as  set  forth  above. 

(FR  Doc.  CO-4150  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  Na  NHTSA-99-6586;  Notice  01] 

RIN2127-AH76 

Preliminary  Theft  Date;  Motor  Vehicle 
Theft  Prevention  Standard 

Correction 

In  notice  document  00-2723 
beginning  on  page  6250  in  the  issue  of 


Tuesday,  February  8,  2000,  make  the 
following  corrections: 

1.  On  page  6252,  in  the  first  line  of  the 
table,  in  the  last  column,  "3.533" 
should  read  "3.5334". 

2.  On  the  same  page,  in  the  line 
beginning  with  "88",  in  the  second 
column,  "Jeep  WRangler"  should  read 
"Jeep  Wrangler". 

3.  On  page  6254,  in  the  sixth  line  of 
the  table,  in  the  second  column, 
"Ferrari"  should  read  "Ferrari  456",  and 
in  the  third  column,  "456"  should  read 
"0". 

[FR  Doc.  CO-2723  Filed  3-15-00;  8:45  am] 

BILLING  CODE  1505-01-0  ' 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  OO-ASO-7] 

Amendment  of  Class  E.  Airspace; 
Lexington,  NC 

Correcfjoji 

In  final  rule  document  00-4227 
beginning  on  page  10386  in  the  issue  of 
Monday,  February  28,  2000,  make  the 
following  correction: 

§71.1    [Corrected] 

On  page  10387,  in  the  second  column, 
in  the  third  paragraph  under  the 
heading  ASO  NC  E5  Lexington,  NC 
[Revised],  in  the  third  line,  "long. 
89°18'14"  W.  "  should  read,  "  long. 
80°18'  14"  W.". 

[FRDoc.  CO-4227  Filed  3-15-00;  8:45  am] 

BILUNG  CODE  1505-01-O 


Thursday, 
March  l6,  2000 


Part  n 


Department  of 
Education 


National  Institute  on  Disability  and 
Rehabilitation  Research;  Final  Funding 
Priorities  for  Fiscal  Years  2000-2001; 
Invitation  for  Applications  for  Model 
Spinal  Cord  Injury  Centers  and  Research 
Centers;  Notice 
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DEPARTMENT  C  F  EDUCATION 


Nationar  Institute 
Rehabilttation 


on  Disability  and 
R^arch 


Departnient  of  Education. 
Final  Funding 


AGENCY: 

ACTION:  Notice  o 

Priorities  for  Fiscal  Years  2000-2001  for 

Certain  Centers. 


Se  rvices  i 


uiy  I 


Aisistant  Secretary  for 
Spe  :ial  Education  and 

announces  final 
for  fifteen  Model 
Centers  and  two 
ineering  Research 
inder  the  National 
ility  and 
Research  (NIDRR)  for 
2000+2001.  The  Assistant 
action  to  focus 
on  areas  of  national 
priohties  are  intended  to 

li  ation  services  and 
ind  viduals  with 


Erg 


tliis  i 


summary:  The 
the  Office  of 
Rehabilitative 
funding  prioritie  i 
Spinal  Cord  Inj 
Rehabilitation 
Centers  (RERCs 
Institute  on  Disa 
Rehabilitation 
fiscal  years 
Secretary  takes 
research  attentio|i 
need.  These 
improve  rehabi 
outcomes  for 
disabilities. 

DATES:  These  prii  >rities  take  effect  on 
April  17,  2000. 

FOR  FURTHER  INFdRMATION  CONTACT: 
Donna  Nangle.  T  ilephone:  (202)  205- 
5880.  Individual!  who  use  a 
telecommunicati  )ns  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205^475.  Intern  st:  Donna — 
Nangle@ed.gov 

Individuals  wi  h  disabilities  may 
obtain  this  docui  lent  in  an  alternate 
format  (e.g.,  Brai  le,  large  print, 
audiotape,  or  cor  iputer  diskette)  on 
request  to  the  coi  itact  person  listed  in 
the  preceding  pai  agraph. 
SUPPLEMENTARY  II IFORMATION:  This 
notice  contains  final  priorities  under  the 
Special  Projects  2nd  Demonstrations  for 
Spinal  Cord  Injui  ies  (SCI)  Program  and 
two  RERCs  relate  d  to  Low  Vision  and 
Blindness  and  Cl  ildren  with 
Orthopedic  Disal  ilities.  The  final 
priorities  refer  to  NIDRR's  Long-Range 
Plan  (the  Plan).  The  Plan  can  be 
accessed  on  the  \  ^orld  Wide  Web  at: 
http://www.ed.g(  iv/legislation/ 
FedRegister/othe7l999-12/68576.html. 

These  final  prii  )rities  support  the 
National  Educatii  )n  Goal  that  calls  for 
every  adult  Amei  lean  to  possess  the 
skills  necessary  t )  compete  in  a  global 
economy. 

The  authority  f  ar  the  Secretary  to 
establish  researcl  i  priorities  by  reserving 
funds  to  support  jarticular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Re  habilitation  Act  of 
1973,  as  amende!    (29  U.S.C.  762(g)  and 
764). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applicat  nns.  A  notice  inviting 
applications  is  pub  ished  elsewhere  in  this 
issue  of  the  Federa  Register. 


Analysis  of  Comments  and  Changes 

On  December  9,  1999  the  Assistant 
Secretary  published  a  notice  of 
proposed  priorities  for  the  Model  Spinal 
Cord  Injury  Centers  in  the  Federal 
Register  (64  FR  69154).  The  Department 
of  Education  received  25  letters 
commenting  on  the  notice  of  proposed 
priorities  by  the  deadline  date.  On 
December  17,  1999  the  Assistant 
Secretary  published  a  notice  of 
proposed  priorities  for  two 
Rehabilitation  Engineering  Research 
Centers  in  the  Federal  Register  (64  FR 
70956).  The  Department  of  Education 
received  8  letters  commenting  on  the 
notice  of  proposed  priorities  by  the 
deadline  date.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Assistant  Secretary  is  not  legally 
authorized  to  make  under  statutory 
authority — are  not  addressed. 

Model  Spinal  Cord  Injury  Centers 

Priority  1 :  Model  Spinal  Cord  Injury 
Centers 

Comment:  Several  commenters 
discussed  the  issue  of  the  national 
database,  with  a  range  of  questions  and 
recommendations.  Some  asked  whether 
it  was  a  given  that  the  national  database 
would  be  continued  as  is,  or  whether 
the  requirement  might  be  to  contribute 
to  a  national  database  not  yet 
configured.  Many  commenters  asked 
whether  the  number  or  type  of  variables 
in  the  current  database  (MSCIS)  would 
be  maintained  or  altered  for  the  next 
five-year  period.  One  commenter 
suggested  that  only  large  Centers  should 
be  required  to  contribute  to  the 
database.  Several  commenters  asked 
whether  there  would  be  changes  in  the 
selection  criteria  or  funding  levels 
related  to  database  participation. 

Discussion:  All  Centers  will  be 
required  to  contribute  to  the  national 
database  as  designated  by  the  Secretary. 
The  database  has  evolved  over  its  entire 
existence,  and  will  continue  to  evolve  to 
meet  current  needs.  NEDRR  intends  to 
evaluate  the  existing  database  within 
the  next  twelve  months,  and  prescribe 
modifications  as  necessary.  These 
modifications  may  include  changes  in 
the  number  and  type  of  variables  or 
limits  on  follow-up  samples.  However, 
for  the  purpose  of  responding  to  this 
notice,  prospective  applicants  should 
base  their  proposals  on  the  database  as 
currently  configured.  If  those 
modifications  require  changes  to  the 
proposed  scope  of  work  or  budget  of  any 
funded  Center,  these  changes  can  be 
negotiated  with  the  funding  agency. 

Changes:  None. 

Comment:  A  number  of  commenters 
stated  that  the  proposed  research 


priority  areas  were  either  unclear  or  too 
Hmiting.  Several  questioned  whether 
the  Centers  were  to  be  limited  to  one 
area  or  topic.  Some  questioned  why  the 
Associated  Research  Areas  section  of 
the  Plan,  as  well  as  other  specific 
priorities  in  the  Plan,  were  not 
referenced,  and  others  proposed  that 
each  Center  be  encouraged  to  undertake 
one  research  project  addressing  Health 
and  Function  and  one  project 
addressing  a  second  chapter  of  the  Plan. 

Discussion:  This  priority  encourages 
focused,  cohesive,  and  integrated 
research  programs  that  will  make  a 
substantial  contribution  to  the 
knowledge  base  in  SCI  rehabilitation, 
while  simultaneously  discoiu'aging 
fragmented  programs  with  numerous 
discrete  and  disparate  projects.  The  Plan 
presents  an  integrated  approach  to 
research.  NIDRR  recognizes  that 
disability  and  rehabilitation  are  both 
holistic  phenomena.  Investigations  of 
major  issues  in  one  area,  for  example 
Health  and  Function,  may  involve 
issues  of  technology  or  independent 
living.  Applicants  have  the  freedom  to 
investigate  any  issues  prioritized  in  the 
Plan,  including  those  in  the  associated 
areas  chapter  and  issues  that  cut  across 
areas  of  the  Plan.  The  priority 
encourages  studies  that  will  capitalize 
on  each  Center's  population  and 
programmatic  characteristics  to  make 
significant  contributions  to  SCI 
rehabilitation.  Applicants  should 
carefully  justify  the  likelihood  of 
achieving  the  proposed  research 
objectives. 

Changes:  The  list  of  priorities  for  the 
research  projects  has  been  modified  to 
include  the  associated  areas  chapter  of 
the  Plan,  and  to  incorporate 
investigation  of  any  long-range  plan 
priority  areas,  including  cross-cutting 
issues. 

Comment:  Several  commenters 
discussed  the  mechanism  of  nmning  a 
separate  competition  for  collaborative 
research  projects.  Most  commenters 
supported  this  idea,  although  one 
contended  that  large  Centers  should  be 
funded  to  do  site-specific  research, 
while  Centers  with  smaller  patient  loads 
could  collaborate  on  research  projects. 

Discussion:  A  major  advantage  of 
supporting  a  Model  Systems  program  is 
the  ability  to  conduct  studies  with  large 
samples  on  populations  that  are 
geographically,  ethnically,  culturally, 
and  otherwise  diverse.  This  is  an 
important  justification  for  the  common 
data  collection  system.  In  the  past. 
Centers  have  been  required  to  propose 
both  collaborative  and  site-specific 
research.  This  was  an  administrative 
problem,  because  applicants  would 
have  to  propose  collaborations  with 
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other  appHcants  who  might  not  be 
chosen  for  hmding.  After  the  Centers 
were  funded,  many  had  to  drop  or  after 
proposed  collaborative  studies  because 
some  of  the  partners  did  not  receive 
funding.  Also,  the  peer  review  process 
in  the  past  did  not  give  adequate 
attention  to  the  research  proposals,  as 
they  were  focused  on  evaluating  the 
comprehensiveness  and  quality  of  the 
systems  of  care.  A  separate  competition 
for  collaborative  research  projects  in 
Fiscal  Year  1998  for  the  NIDRR 
Traumatic  Brain  Injury  program  led  to 
awards  of  substantial  and  meaningful 
research  projects.  It  should  be  noted  that 
collaboration  is  not  precluded  in  the 
current  competition.  Applicants  can 
form  collaborative  relationships  with 
any  appropriate  entity  as  required  to 
address  their  particular  research. 

NIDRR  acknowledges  the  concerns  of 
Centers  that  are  tracking  large  patient 
populations.  Projects  will  be  funded  at 
varying  amounts  up  to  the  maximum 
allowed  based  on  individual  factors  in 
proposals.  Proposed  budgets  should 
reflect  costs  associated  with  data 
collection,  proposed  research,  and 
administration.  Funding  will  be 
determined  individually  for  each 
successful  applicant  up  to  the  maximum 
allowed  based  upon  documented 
workload,  the  peer  review  process,  and 
the  overall  budgetary  limits  of  the 
program. 

Changes:  None. 

Comment:  Many  practitioners  and 
researchers  in  SCI  rehabilitation  point 
out  that  the  individuals  with  SCI  of  non- 
traumatic origins  now  comprise  a  large 
portion  of  the  individuals  treated  in 
rehabilitation  units.  There  have  been 
strong  arguments  for  expanding  the 
scope  of  the  SCI  Model  Systems  beyond 
traumatic  SCI. 

Discussion:  This  is  an  important 
change  to  consider.  However,  there  has 
not  been  sufficient  examination  of  the 
ramifications  of  changing  the  inclusion 
criteria  of  the  database.  NIDRR  requires 
more  data  concerning  the  populations  to 
be  considered,  proposed  inclusion 
criteria  such  as  time  of  onset  and  extent 
of  lesion,  and  comparison  of 
characteristics  of  traumatic  vs.  the  non- 
traumatic SCI  populations,  including 
natural  course,  coexisting  conditions, 
and  socio-demographic  variables. 
Applicants  remain  free  to  treat  non- 
traumatic SCI  in  clinical  settings  and  to 
include  these  patients  in  research 
projects.  However,  the  parameters  of  the 
MSCIS  will  not  be  expanded  at  this  time 
to  include  these  non-traumatic  patients. 
The  peer  review  process  will  evaluate 
the  merits  of  each  proposal. 

Changes:  None. 


Comment:  Some  respondents  were 
concerned  that  there  were  too  few 
points  being  awarded  to  adequacy  of 
facilities,  as  the  new  selection  criteria 
award  a  large  number  of  points  for 
project  design.  Respondents  were 
unclear  as  to  whether  project  design 
refers  only  to  the  design  of  the  research 
portion.  Other  commenters  objected  to 
the  inclusion  of  additional  points  for 
employment  of  individuals  with 
disabilities  on  the  project,  arguing  that 
applicants  would  tend  to  give  pro  forma 
responses,  that  the  requirement  is 
antithetical  to  the  direction  of  current 
affirmative  action  practices,  or  that 
institutions  may  be  forced  into  a 
bidding  war  for  the  relatively  few 
qualified  disabled  researchers. 

Discussion:  The  new  thrust  of  the 
model  systems  program  is  to  emphasize 
research.  NIDRR  believes  there  are 
sufficient  points  allowed  for  a 
comprehensive,  integrated  system  of 
care  to  supplement  the  importance  of 
high  quality  facilities.  The  Project 
Design  criteria  refer  to  the  research 
project,  and  the  Service 
Comprehensiveness  criteria  refer  to  the 
model  demonstration. 

NIDRR  encourages  employment  of 
persons  with  disabilities  on  research 
projects  not  only  as  a  measure  of  equal 
opportunity,  but  because  individuals 
with  disabilities  bring  important 
perspectives  and  concerns  to  research. 
The  disability  research  field  is  also 
encouraged  to  find  innovative  ways  to 
build  research  capacity  among  persons 
with  disabilities. 

Changes:  The  Project  Design  criteria 
section  has  been  renamed  Research 
Project  Design. 

Comment:  Several  commenters 
discussed  the  need  for  a  specified 
minimum  number  of  new  injuries  to  be 
considered  for  inclusion  in  this 
program. 

Discussion:  NIDRR  agrees  that  a 
"critical  mass"  of  new  injuries  is 
important  for  an  SCI  Center  of 
Excellence.  This  is  important  for 
maintaining  a  high  level  of  clinical  skill 
and  for  having  enough  subjects  to 
perform  meaningful  research.  However, 
NIDRR  views  this  requirement  as 
contextual.  It  is  expected  that  applicants 
will  document  their  history'  of  new 
patients,  and  the  likelihood  of  obtaining 
sufficient  numbers  to  maintain  a  center 
of  excellence  for  SCI  care  and  to 
conduct  research.  It  is  the  responsibility 
of  the  applicants  to  demonstrate  that 
they  have  sufficient  admissions  to 
maintain  a  clinical  Center  of  excellence 
and  to  conduct  significant  research. 

Changes:  None. 

Comments:  Two  commenters  were 
concerned  that  the  priority  did  not 


discuss  the  geographic  distribution  of 
the  Centers. 

Discussion:  When  making  funding 
determination,  both  the  legislation 
(Section  204(b)(4)  of  Rehabilitation  Act 
of  1973.  as  amended  (29  USC  764(b)(4)) 
and  the  regulations  (34  CFR  Part  359) 
specify  that  the  Director  must  take  into 
account  the  location  of  any  proposed 
SCI  Center  and  the  appropriate 
geographical  and  regional  allocation  of 
such  Centers.  This  geographic 
distribution  is  considered  in  making  the 
final  determination  of  the  awards. 

Changes:  None. 

Rehabilitation  Engineering  Research 
Centers — General . 

Comment:  What  criteria  does  NIDRR 
use  for  selection  of  RERCs? 

Discussion:  NIDRR  publishes 
selection  criteria  in  the  Notice  Inviting 
Applications.  The  selection  criteria  are 
used  by  peer  reviewers  to  evaluate  the 
proposals  submitted  to  NIDRR  under 
this  competition.  . 

Changes:  None. 

Comment:  Do  RERCs  have  the 
authority  to  establish  linkages  with 
other  agencies  in  order  to  achieve  the 
necessary  outcomes? 

Discussion:  RERCs  are  required  to 
collaborate  with  specific  RERCs  and 
RRTCs  as  identified  in  each  priority.  In 
addition  to  these  requirements,  an 
applicant  could  propose  to  coordinate 
with  other  agencies  or  organizations. 
The  peer  review  process  will  evaluate 
the  merits  of  each  applicant's  proposed 
activities. 

Changes:  None. 

Comment:  Are  the  proposed  RERCs 
required  to  establish  partnerships 
between  product  manufacturers  and 
practitioners  to  design  and  implement 
innovative  technologies? 

Discussion:  NIDRR  encourages 
applicants  to  include  manufacturers, 
practitioners  and  consumers,  as 
appropriate,  in  the  design  process.  Each 
RERC  is  required  to  develop  and 
implement,  in  consultation  with  the 
NIDRR-ftinded  RERC  on  Technology 
Transfer,  a  utilization  plan  to  ensure 
that  all  new  and  improved  technologies 
developed  by  the  RERC  are  successfully 
transferred  to  the  marketplace.  The  peer 
review  process  will  evaluate  the  merits  ^ 
of  each  application. 

Changes:  None. 

Priority  2:  Low  Vision  and  Blindness 

Comment:  Four  commenters 
suggested  that  a  new  activity  should  be 
added  that  requires  the  RERC  to 
research  and  develop  technologies  that 
address  jobsite  adaptation,  employment 
and  daily  living  problems  among  the 
target  population. 
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Discussion:  NI  )RR  agrees  that 
unemployment  f  ir  persons  who  are 
blind  or  visually  impaired  is  a  very 
serious  problem,  as  referenced  in  the 
first  paragraph  ol  the  background 
statement. 

Changes:  A  nc  v  activity  has  been 
added  requiring  I  he  RERC  to  investigate, 
develop,  and  eva  uate  new  vocational 
and  daily  living  t  schnologies  and 
approaches. 

Comment:  Twc  commenters 
expressed  concer  a  that  the  word 
"screening"  in  the  first  required  activity 
may  be  interprete  d  to  imply  merely  the 
detection  of  a  pre  blem,  whereas  the  real 
need  is  for  more  i  letailed  assessment 
and  analysis  of  tl^e  complex  problems. 
Substituting  "assfessment",  "analysis" 
or  "evaluation"  f  )r  "screening"  would 
clarify  and  focus  this  priority. 

Discussion:  Nil  )RR  agrees  that 
"assessment"  is  <  more  appropriate 
term. 

Changes:  The  f  rst  required  activity 
has  been  revised  ly  substituting  the 
word  "assessment"  for  "screening." 

Comment:  One  individual  commented 
that  the  main  ma  idate  of  RERCs,  as 
stated  in  the  Rehi  ibilitation  Act,  as 
amended,  is  to  fo  :us  on  research  and 
development  "to  produce  new  scientific 
knowledge,  and  iiew  or  improved 
methods,  equipment,  and  devices."  This 
theme  is  very  we  1  represented  in  the 
third  required  activity,  which  refers  to 
"technologies  ano  approaches,"  but  the 
other  activities  may  be  somewhat 
limiting  in  their  fccus.  This  would 
easily  be  remedie  d  by  inserting 
"technologies  and  approaches"  or 
"technologies  and  methods"  in  each 
activity  where  thu  word  "technologies" 
appecirs. 

Discussion:  NIDRR  agrees  that  the 
priority  would  be  strengthened  by 
replacing  "technologies"  with 
"technologies  and  approaches"  where 
applicable. 

Changes:  Requ  red  activities  1,2,  and 
4  have  been  revis  ed  by  replacing 
"technologies"  with  "technologies  and 
approaches." 

Comment:  The  third  required  activity 
does  not  accurate  ly  reflect  the 
background  state  nent  and  the  broad 
language  used  m  ght  suggest  that  any 
and  all  studies  ol  vision  and  aging 
apply. 

Discussion:  NT.  )RR  believes  that  the 
background  state  nent  adequately 
supports  each  ad  ivity.  However,  while 
NIDRR  agrees  wi  h  the  commenter  that 
the  third  requirec  activity  would  be 
strengthened  by  imiting  the  number  of 
potential  vision  s  creening  and 
assessment  techr  ologies  investigated. 


NIDRR  does  not  agree  that  the 
commenter's  specific  language 
recommendations  accomplish  this 
purpose. 

Changes:  The  third  required  activity  3 
has  been  revised  by  adding  the  words 
"and  practical"  after  the  word  "simple." 

Priority  3:  Technologies  for  Children 
with  Orthopedic  Disabilities 

Comment:  Two  goals  for  this  RERC 
are  to  enable  children  to  negotiate  their 
environment  and  to  enhance  interactive 
play  and  social  skill  development.  To 
accomplish  these  goals,  the  RERC  must 
include  typically  developing  peers. 

Discussion:  An  applicant  could 
propose  research  methodologies  that 
include  the  use  typically  developing 
peers.  NIDRR  elects  to  leave  the  choice 
of  research  methodologies  to  be 
proposed  to  the  applicants.  The  peer 
review  process  will  evaluate  the  merits 
of  each  proposal. 

Changes:  None. 

Comment:  Parental  involvement 
should  be  a  requirement  in  the  design 
and  use  of  technologies  developed  by 
this  RERC. 

Discussion:  NIDRR  agrees  that 
parental  involvement  is  necessary  for  an 
RERC  such  as  this  one.  There  is  mention 
of  parental  expectations  in  the  first 
paragraph  of  the  background  statement. 
Furthermore,  there  is  a  general 
requirement  that  all  RERCs  involve 
persons  with  disabilities  and  their 
family  representatives  in  planning  and 
implementing  their  research  and 
development  activities.  The  peer  review 
process  will  evaluate  the  merits  of  each 
applicant's  proposed  activities. 

Changes:  None. 

Model  Spinal  Cord  Injury  Centers 

The  authority  for  Model  Spinal  Cord 
Injury  Centers  is  contained  in  section 
204(b)(4)  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  764(b)(4)). 
The  Secretary  may  make  awards  for  up 
to  60  months  through  grants  or 
cooperative  agreements.  This  program 
provides  assistance  to  establish 
irmovative  projects  for  the  delivery, 
demonstration,  and  evaluation  of 
comprehensive  medical,  vocational,  and 
other  rehabilitation  services  to  meet  the 
wide  range  of  needs  of  individuals  with 
spinal  cord  injuries. 

Description  of  Special  Projects  and 
Demonstrations  for  Spinal  Cord 
Injuries 

This  program  provides  assistance  for 
projects  that  provide  comprehensive 
rehabilitation  services  to  individuals 
with  Spinal  Cord  Injury  (SCI)  and 
conduct  spinal  cord  research,  including 


clinical  research  and  the  analysis  of 
standardized  data  in  collaboration  with 
other  related  projects. 

Each  SCI  Center  funded  under  this 
program  establishes  a  multidisciplinary 
system  of  providing  rehabilitation 
services,  specifically  designed  to  meet 
the  special  needs  of  individuals  with 
spinal  cord  injiu-ies.  This  includes  acute 
care  as  well  as  periodic  inpatient  or 
outpatient  follow  up  and  vocational 
services.  Centers  demonstrate  and 
evaluate  the  benefits  and  cost 
effectiveness  of  such  a  system  for  the 
care  of  individuals  with  SCI  and 
demonstrate  and  evaluate  existing,  new, 
and  improved  methods  and  equipment 
essential  to  the  care,  management,  and 
rehabilitation  of  individuals  with  SCI. 
Grantees  demonstrate  and  evaluate 
methods  of  conununity  outreach  and 
education  for  individuals  with  SCI  in 
connection  with  the  problems  of  such 
individuals  in  areas  such  as  housing, 
transportation,  recreation,  employment, 
and  community  activities. 

Projects  funded  luider  this  program 
ensure  widespread  dissemination  of 
research  findings  to  all  SCI  Centers,  and 
to  rehabilitation  practitioners, 
individuals  with  SCI,  and  the  parents, 
family  members,  guardians,  advocates, 
or  authorized  representatives  of  such 
individuals.  They  engage  in  initiatives 
and  new  approaches  and  maintain  close 
working  relationships  with  other 
governmental  and  volimtary  institutions 
and  organizations  to  unify  and 
coordinate  scientific  efforts,  encourage 
joint  planning,  and  promote  the 
interchange  of  data  and  reports  among 
SCI  researchers. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  Center,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Assistant  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Assistant 
Secretary  will  fund  under  this 
competition  only  applications  that  meet 
this  absolute  priority. 
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Priority  1 :  Model  Spinal  Cord  Injury 
Centers 

Background 

Estimates  of  the  number  of  people 
living  with  traumatic  spinal  cord  injury 
(SCI)  range  from  183,000  to  230,000, 
with  an  incidence  of  approximately 
10,000  new  cases  each  year  ("Spinal 
Cord  Injury  Facts  and  Figures  at  a 
Glance,"  National  Spinal  Cord  Injury 
Statistical  Center  (NSCISC),  University 
of  Alabama  at  Birmingham).  Although 
SCI  predominately  affects  young  adults 
(56%  of  SCIs  occur  among  people  aged 
16-30  years),  there  is  an  increasing 
proportion  of  new  SCI  cases  in  the 
population  over  60  years  of  age 
(NSCISC,  ibid.).  The  true  significance  of 
traumatic  SCI  lies  not  primarily  in  the 
numbers  affected,  but  in  the  substantial 
impact  on  individuals'  lives  tmd  the 
associated  substantial  health  care  costs 
and  living  expenses.  A  traumatic  SCI 
has  far-reaching  repercussions  on  the 
lives  bf  the  injured  persons  and  their 
families  that  can  be  devastating  if  not 
addressed  effectively.  According  to  a 
report  from  the  Agency  for  Health  Care 
Policy  and  Research  (Hospital  Inpatient 
Statistics,  1996.  AHCPR  Publication  No. 
.99-0034),  SCI  is  the  most  expensive 
condition  or  diagnosis  treated  in  U.S. 
hospitals.  The  estimated  lifetime  costs 
for  an  individual  injured  at  the  age  of  25 
range  from  $365,000  for  an  incomplete 
injury  to  more  than  $1.7  million  for  an 
individual  with  a  high  cervical  injiuy 
(NSCISC,  op  cit). 

The  Model  SCI  program  was« 
developed  in  1970  to  demonstrate  the 
value  of  a  comprehensive  integrated 
continuum  of  care  for  SCI.  Twenty-six 
sites  have  been  designated,  at  various 
times,  as  Model  SCI  Centers  through 
funding  initially  from  the  Rehabilitation 
Services  Administration,  and 
subsequently  from  the  National  Institute 
on  Handicapped  Research,  and  its 
successor,  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  For  the  period  1995-2000 
there  are  18  funded  Model  SCI  Centers. 
(Additional  information  is  available  on 
the  World  Wide  Web  at  http:// 
www.ncddr.org/mscis/).  The  clinical 
components  of  the  Model  Centers  are 
specified  in  the  program  regulations, 
and  include  "*  *  *  emergency  medical 
services,  acute  care,  vocational  and 
other  rehabilitation  services,  community 
and  job  placement,  and  long-term 
commimity  follow  up  and  health 
maintenance"  (34  CFR  359.11).  In 
addition  to  demonstrating  and 
evaluating  the  benefits  of  such  a  system 
the  centers  are  required  to  contribute 
data  on  their  patients  to  the  National 
Spinal  Cord  Injury  Database  (NSCID), 


and  engage  in  research  both  within  the 
center,  and  in  collaboration  with  other 
centers. 

During  the  past  30  years,  there  have 
been  substantial  improvements  in 
outcomes  following  SCI  (Stover,  S.L.,  et 
al..  Spinal  Cord  Injury:  Clinical 
Outcomes  From  the  Model  Systems,  and 
Special  Issue,  Spinal  Cord  Injury: 
Current  Research  Outcomes  from  the 
Model  Spinal  Cord  Injury  Care  Systems, 
Archives  of  Physical  Medicine  and 
Rehabilitation,  Vol.  80,  No.  11, 
November,  1999).  Enhanced  emergency 
medical  services  have  led  to  increased 
preservation  of  neurologic  function. 
Mortality  during  the  first  year  following 
injury  has  continuously  declined.  Life 
expectancy,  while  still  below  that  for 
those  without  SCI,  has  significantly 
increased  for  all  levels  of  injury.  The 
ideal  of  a  comprehensive  multi- 
disciplinary  system  of  care  for  SCI  has 
gained  widespread  acceptance. 

However,  significant  challenges  and 
opportunities  remain  for  SCI 
rehabilitation.  Recent  statistics  from  the 
National  Spinal  Cord  Injury  Statistical 
Center  (NSCISC)  suggest  that  as  the 
length  of  stay  in  rehabilitation  settings 
has  progressively  decreased  (1993- 
1998),  there  has  been  an  increase  in  re- 
hospitalization  during  the  first  year  after 
injury.  In  addition,  mortality  after  the 
first  anniversary  of  injury  declined 
continuously  from  1973-1992.  but  now 
has  increased  for  the  period  1993-1998. 
Secondary  medical  complications, 
including,  but  not  limited  to,  respiratory 
complications,  pressure  ulcers  and 
autonomic  dysreflexia,  continue  to  be 
significant  problems.  Injuries  due  to 
interpersonal  violence  have  increased  as 
a  proportion  of  the  total  SCI  incidence 
and  are  more  likely  to  be  neurologicaJly 
complete  injuries. 

There  is  a  need  to  identify,  evaluate, 
and  eliminate  barriers  in  the  natural, 
built,  cultural,  and  social  enviroimients 
to  enable  people  with  SCI  to  achieve  the 
goal  of  fully  reintegrating  into  their 
community.  Particular  focus  is  required 
to  address  the  needs  of  minority  and 
underserved  populations.  Although 
employment  for  the  U.S.  population  is 
at  historically  high  levels,  employment 
for  the  SCI  population  remains  low. 
Individuals  with  SCI  due  to  inter- 
personal violence  have  an  employment 
rate  approximately  half  of  the  average 
for  all  individuals  with  SCI  (NSCISC,  op 
cit). 

NIDRR  shares  the  concerns  of  the 
rehabilitation  community  about  the 
impact  of  changes  in  health  care 
delivery  and  financing  upon  the 
continuum  of  Ccire  for  SCI.  People  with 
SCI  often  have  more  difficulty  in 
obtaining  adequate  primary  health  care 


than  non-disabled  individuals.  The 
unique  needs  of  women  with  SCI  in 
cardiac  rehabilitation,  reproductive 
health,  and  early  cancer  screening  are 
special  issues  that  need  to  be  addressed. 

There  are  also  new  and  developing 
opportunities  for  improving  SCI  care. 
Medical  and  pharmacological  therapies,-" 
show  promise  for  preserving  and 
enhancing  function.  There  is  a  need  to 
identify  and  evaluate  therapeutic 
interventions,  including  prevention  and 
wellness  programs,  and  complementary 
and  alternative  therapies  using 
evidence-based  evaluation  protocols. 

Advancing  technology  has  the 
potential  to  enhance  access  and 
function  for  individuals  with  SCI.  There 
is  a  need  to  develop  and  evaluate 
service  delivery  models  incorporating 
telerehabilitation  strategies  and 
technologies  to  provide  seryices  for 
people  with  SCI.  Assistive  technologies 
may  reduce  the  likelihood  of  secondary 
complications  in  SCI.  For  example, 
improved  wheelchair  and  seating 
systems  may  reduce  musculoskeletal 
trauma  associated  with  long  term 
wheelchair  use.  Technological 
advancement  has  the  promise  of 
providing  greater  accessibility  to 
information,  telecommunications,  and 
employment.  The  adoption  of  universal 
design  methodologies  will  enhance 
access  to  the  built  environment  as  well 
as  rapidly  developing  electronic  and 
information  technologies. 

The  development  of  strong 
collaborations  by  SCI  centers  with  i 

community  and  social  support 
organizations  has  the  potential  to 
impact  positively  the  independence  and 
community  integration  for  individuals 
with  SCI.  Peer  support  begirming  early 
in  the  rehabilitation  process  may 
enhance  return  to  participation  in  the 
community.  The  causes  of 
unemployment  in  SCI  include  lack  of 
education  and  skills,  lack  of  prjpr  work 
experience,  and  policy  disincentives. 
Pending  changes  in  legislation  and 
policy  to  permit  retention  of  some 
medical  insurance  during  employment, 
together  with  the  high  demand  for 
skilled  individuals  in  the  workforce, 
represents  an  opportimity  to  foster 
education  and  employment  of 
individuals  with  SCI. 

NIDRR  has  published  the  Plan  that  is 
based  upon  a  new  paradigm  for 
rehabilitation  that  identifies  disability 
in  terms  of  the  relationship  between  the 
individual  and  the  natural,  built, 
cultural,  and  social  environments  (63 
FR  57189-57219).  The  Plan  focuses  on 
both  individual  and  systemic  factors 
that  have  an  impact  on  the  ability  of 
people  to  function.  The  elements  of  the 
Plan  include  employment  outcomes. 
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health  and  hmc  ion,  technology  for 
access  and  ftinc  ion,  and  independent 
living  and  community  integration.  As 
part  of  the  Plan  :o  attain  the  goals  in 
these  areas,  NIDRR  is  committed  to 
capacity  buildin  g  for  research  and 
training,  and  to  jnsure  knowledge 
dissemination  ahd  utilization.  Each  area 
of  the  Plan  includes  objectives  at  both 
the  individual  and  system  levels.  For 
example,  the  he  ilth  and  function 
objectives  inclu  le  research  to  improve 
medical  rehabili  tation  interventions,  as 
well  as  research  to  ensure  access  to  an 
integrated  contii  luum  of  quality  health 
care  services  tha  t  address  the  unique 
needs  of  personi  with  disabilities.  It  is 
clear  that  the  challenges  and 
opportunities  fot  SCI  care  reflect  all  of 
the  priority  area  >  of  the  Plan. 

NIDRR  has  re<  ;ently  completed 
Program  Review  s  of  all  current  Model 
SCI  Centers.  Based  upon  presentations 
by  the  Centers,  jnd  discussion  with  the 
external  review*  rs,  NIDRR  has 
concluded  that  1  be  value  of  a 
comprehensive  Integrated  system  of  care 
for  SCI  has  beenJ  demonstrated.  Because 
this  conclusion  is  widely  accepted, 
NIDRR  is  shiftii^  the  focus  of  the 
program  from  dwnonstration,  to  place  a 
greater  emphasis  upon  research. 
Participants  in  the  Program  Reviews 
observed  that  tin ;  comprehensive 
continuum  of  quality  care  should 
continue  to  be  a  requirement  for 
participation  in  he  Model  SCI  Centers 
Program.  There  ;  s  significant  diversity 
among  the  Centers,  however,  in  research 
interests  and  caiiacities.  This  diversity 
extends  across  tie  priority  areas  of  the 
Plan,  and  repres  mts  a  strength  of  the 
program. 

Reviewers  notsd  that  uniformly 
comprehensive,  nigh  quality  care, 
together  with  a  c  ommon  data  collection 
system  and  adm  nistrative  infrastructure 
makes  the  Mode  SCI  Centers  Program  a 
valuable  platfon  i  for  various 
collaborative  stu  dies,  including  multi- 
center  trials  of  tlierapies  and 
technologies.  To  further  the 
enhancement  of  the  research  mission, 
participants  recc  mmended  a  separate 
competition  for  i  he  collaborative 
research  portion  of  the  program.  A 
separate  compet  tion  will  facilitate 
focused,  considered  proposals,  a  higher 
level  of  scientific  review,  and  the 
development  of  lignificant  research 
projects  in  the  ^  odel  SCI  Centers.  The 
competition  for  ( :ollaborative  research 
projects  will  be  ( ;onducted  subsequent 
to  the  identificat  ion  of  the  Model  SCI 
Centers,  and  funps  will  be  reserved  for 
that  purpose. 

During  the  Prdgram  Reviews,  there 
was  considerabli !  discussion  of  the 
NSCID.  It  is  clea  ■  that  the  database  is  a 


valuable  resource  and  that  participation 
in  the  NSCID  is  an  essential  element  for 
the  Model  SCI  Centers.  For  the  purpose 
of  the  present  competition,  the  data 
collection  activities  will  be  maintained 
without  change.  NIDRR  expects  that 
applicants  will  include  historical 
documentation  of  numbers  of  patients 
as  well  as  expected  new  patients  and 
expected  annual  follow-up  submissions 
based  on  current  eligibility  criteria  for 
the  NSCID.  However,  it  is  anticipated 
that,  through  discussion  among  the 
newly  identified  Model  SCI  Centers, 
NIDRR  staff,  and  extemcil  reviewers, 
details  of  data  collection  may  be 
modified  following  the  award.  This 
process  should  not  result  in  increased 
data  collection  workloads  above  current 
levels. 

Priority  1 

The  Assistant  Secretary  will  establish 
Model  Spinal  Cord  Injury  Centers  for 
the  purpose  of  generating  new 
knowledge  through  research, 
development,  or  demonstration  to 
improve  outcomes  for  SCI  through 
improved  interventions  and  service 
delivery  models.  A  Model  SCI  Center 
must: 

(1)  Establish  a  multidisciplinary 
system  of  providing  rehabilitation 
services  specifically  designed  to  meet 
the  special  needs  of  individuals  with 
SCI,  including  emergency  medical 
services,  acute  care,  vocational  and 
other  rehabilitation  services,  community 
and  job  placement,  and  long-term 
community  follow  up  and  health 
maintenance; 

(2)  Participate  as  directed  by  the 
Assistant  Secretary  in  national  studies 
of  SCI  by  contributing  to  a  national 
database  and  by  other  means  as  required 
by  the  Assistant  Secretary;  and 

(3)  Conduct  a  significant  and 
substantial  research  program  in  SCI  that 
will  contribute  to  the  advancement  of 
knowledge  in  accordance  with  the  Plan. 
Applicants  may  select  from  the 
following  examples  of  research 
objectives  related  to  specific  areas  of  the 
Plan  or  other  research  objectives, 
including  those  that  cut  across  areas  of 
the  Plan: 

•  (Chapter  3,  Employment 
Outcomes):  Either  (1)  Assess  the  impact 
of  legislative  and  policy  changes  on 
employment  outcomes;  or  (2)  test  direct 
intervention  strategies  for  improving 
employment  outcomes. 

•  (Chapter  4,  Maintaining  Health  and 
Function):  Either  (1)  Study 
interventions  to  improve  outcomes  in 
the  preservation  or  restoration  of 
function  or  the  prevention  and 
treatment  of  secondary  conditions;  or  (2) 
Design  and  test  service  delivery  models 


that  provide  quality  care  under 
constraints  imposed  by  recent  changes 
in  the  health  care  financing  system. 

•  (Chapter  5,  Technology  for  Access 
and  Function):  Either  (1)  Evaluate  the 
impact  of  selected  innovations  in 
technology  and  rehabilitation 
engineering  on  service  delivery;  or  (2) 
Evaluate  the  impact  of  selected 
innovations  in  technology  and 
rehabilitation  engineering  on  outcomes 
such  as  function,  independence,  and 
employment. 

•  (Chapter  6,  Independent  Living  and 
Community  Integration):  Assess  the 
value  of  peer  support  and  early  onset  of 
services  from  community  and  social 
support  organizations  to  improve 
outcomes  such  as  independence  and 
commimity  integration,  employment 
function,  and  health  maintenance. 

•  (Chapter  7,  Associated):  Either  (l) 
Refine  measures  of  medical 
rehabilitation  effectiveness  in  SCI  to 
incorporate  environmental  factors  in  the 
assessment  function;  or  (2)  Investigation 
of  the  impact  of  national 
telecommunications  and  information 
pohcy  on  the  access  of  persons  with  SCI 
to  related  education,  work,  and  other 
opportimities. 

(4)  Provide  for  the  widespread 
dissemination  of  research  and 
demonstration  findings  to  other  SCI 
centers,  rehabilitation  practitioners, 
researchers,  individuals  with  SCI  and 
their  families  and  representatives,  and 
other  public  and  private  organizations 
involved  in  SCI  care  and  rehabilitation. 
In  carrying  out  these  purposes,  the  SCI 
center  must: 

•  Incorporate  cultvu^ly  appropriate 
methods  of  community  outreach  and 
education  in  areas  such  as  health  and 
wellness,  housing,  transportation, 
recreation,  employment,  and  other 
community  activities  for  individuals 
with  diverse  backgroimds  with  SCI; 

•  Demonstrate  the  research  and 
clinical  capacity  to  participate  in 
collaborative  projects,  clinical  trials,  or 
technology  transfer  with  other  model 
SCI  centers,  other  NIDRR  grantees,  and 
similar  programs  of  other  public  and 
private  agencies  and  institutions;  and 

•  Demonstrate  the  likelihood  of 
having  a  sufficient  number  of 
individuals  with  SCI,  including  newly 
injured  persons,  to  conduct  statistically 
significant  research. 

Final  Selection  Criteria 

The  Assistant  Secretary  will  use  these 
selection  criteria  to  evaluate 
applications  imder  this  program.  The 
maximum  score  for  all  the  criteria  is  100 
points.  The  new  emphasis  on  research 
and  NIDRR's  Plan,  plus  the  importance 
of  the  NSCID,  require  some 
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modifications  to  the  selection  criteria 
for  this  program.  The  Secretary  will 
redistribute  points  to  reflect  the 
increased  emphasis  on  research,  and  to 
add  references  to  the  Plan  and  NSCID. 

(a)  Research  Project  design  (30 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  There  is  a  clear  description  of  how 
the  objectives  of  the  project  relate  to  the 
purpose  of  the  program  and  the  Plan; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information; 

(3)  The  need  and  target  population  are 
adequately  defined  and  are  sufficient  for 
meaningful  research  and  demonstration; 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  population; 

(5)  The  research  hypotheses  are 
sound;  and 

(6)  The  research  methodology  is 
soimd  in  the  samp^  design  and 
selection,  the  data  collection  plan,  the 
measurement  instnmients,  and  the  data 
analysis  plan. 

(b)  Service  comprehensiveness  {20 
points).  The  Secretciry  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  services  to  be  provided  within 
the  project  are  comprehensive  in  scope, 
and  include  emergency  medical 
services,  intensive  and  acute  medical 
care,  rehabilitation  management, 
psychosocial  and  community 
reintegration,  and  follow  up; 

(2)  A  broad  range  of  vocational  and 
other  rehabilitation  services  will  be 
available  to  individuals  with  severe 
disabilities  within  the  project;  and 

(3)  Services  will  be  coordinated  with 
those  services  provided  by  other 
appropriate  community  resources. 

fc)  Plan  of  operation  (10  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project; 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  eifective; 

(4)  Participation  in  the  National 
Spinal  Cord  Injury  Database  is  clearly 
and  adequately  described;  and 

(5)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  imderrepresented,  such 

as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Individuals  with  disabilities;  and 

(iv)  The  elderly. 

(d)  Quality  of  key  personnel  (10 
points).  The  Secretary  reviews  each 


application  to  determine  to  what 
degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training  or 
experience,  or  both,  in  spinal  cord 
injiU7  care  and  rehabilitation  and 
demonstrate  appropriate  potential  to 
conduct  the  proposed  research, 
demonstration,  training,  development, 
or  dissemination  activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  or  methods,  or  both; 

(3)  All  the  disciplines  necessary  to 
establish  the  multidisciplinary  system 
described  in  §  359.11(a)  are  effectively 
represented; 

(4)  Conunitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented,  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 
(ii)  Women; 

(iii)  Individuals  with  disabilities;  and 
(iv)  The  elderly.  • 

(e)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
plaimed  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  and  other 
necessary  support  is  evident. 

(f)  Budget/cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the  project; 
and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

(g)  Dissemination/utilization  (10 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  There  is  a  clearly  defined  plan  for 
dissemination  and  utilization  of  project 
findings; 

(2)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field; 

(3)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined;  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need. 

(h)  Evaluation  plan  (10  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 


(1)  There  is  a  mechanism  to  evaluate 
plans,  progress,  and  results; 

(2)  Tne  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

Final  Additional  Selection  Criterion 

The  Assistant  Secretary  also  will  use 
the  following  criterion  so  that  up  to  an 
additional  ten  points  may  be  earned  by 
an  applicant  for  a  total  possible  score  of 
110  points: 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under  this 
priority: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  success,  as  described  in  the 
application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  the 
project. 

For  piuposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Rehabilitation  Engineering  Research 
Centers 

The  authority  for  RERCs  is  contained 
in  section  204(b)(3)  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C. 
762(b)(3)).  The  Secretary  may  make 
awards  for  up  to  60  months  through 
grants  or  cooperative  agreements  to 
public  and  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  Indian  tribes,  and 
tribal  organizations,  to  conduct 
research,  demonstration,  and  training 
activities  regarding  rehabilitation 
technology  in  order  to  enhance 
opportunities  for  meeting  the  needs  oi, 
and  addressing  the  barriers  confronted 
by,  individuals  with  disabilities  in  all 
aspects  of  their  lives.  An  RERC  must  be 
operated  by  or  in  collaboration  with  an 
institution  of  higher  education  or  a 
nonprofit  organization. 

Description  of  Rehabilitation 
Engineering  Research  Centers 

RERCs  carry  out  research  or 
demonstration  activities  by: 
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these  RERCs  pun  uant  to  these  absolute 
priorities  unless  loted  otherwise.  An 
applicant's  prop(  sal  to  fulfill  these 
requirements  wil  be  assessed  using 
applicable  select  on  criteria  in  the  peer 
review  process. 

The  RERC  mu^  have  the  capability  to 
design,  build,  an  i  test  prototype  devices 
and  assist  in  the  xansfer  of  successful 
solutions  to  rele\  ant  production  and 
service  delivery !  ettings. 

The  RERC  mus  t  evaluate  the  efficacy 
and  safety  of  its  i  lew  products, 
instrumentation,  or  assistive  devices. 


The  RERC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research, 
development,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

Priorities 

Under  an  absolute  priority  we 
consider  only  applications  that  meet 
one  of  these  absolute  priorities  (34  CFR 
75.105(c)(3)). 

Priority  2:  Low  Vision  and  Blindness 

Background 

According  to  recent  estimates  there 
are  more  than  3  million  Americans  with 
low  vision,  and  almost  one  million  who 
are  legally  blind  (National  Eye  Institute, 
"Vision  research:  A  national  plan  1999- 
2003,"  A  report  of  the  National 
Advisory  Eye  Council,  National 
Institutes  of  Health,  1999). 
Approximately  7.8%  of  persons  over  65 
cannot  see  well  enough  to  read 
newspaper  print  (Nelson,  K.A., 
"Statistical  brief  #35:  Visual  impairment 
among  elderly  Americans:  statistics  in 
transition,"  Journal  of  Visual 
Impairment  and  Blindness,  vol.  81,  pgs. 
331-334,  1987),  and  the  number  of 
persons  in  this  age  group  is  projected  to 
increase  twice  as  fast  as  the  population 
as  a  whole  (Schmeidler,  E.  emd  Halfman, 
D.,  "Statistics  on  visual  impairment  on 
older  persons,  disability  in  children,  life 
expectancy,"  Journal  of  Visual 
Impairment  and  Blindness,  vol.  91,  pgs. 
602-606,  1997).  Blind  and  visually 
impaired  individuals  face  major  barriers 
in  information  access  and  handling, 
orientation  and  mobility,  and  access  to 
jobsites  and  public  facilities,  resulting 
in  very  high  rates  of  unemployment 
(Kirchner,  C.  and  Schmeidler,  E., 
"Prevalence  and  employment  of  people 
in  the  United  States  who  are  blind  or 
visually  impaired,"  Journal  of  Visual 
Impairment  and  Blindness,  vol.  91,  pgs, 
508-511,  1997;  Hagemoser,  S.D.,  "The 
relationship  of  personality  traits  to  the 
employment  status  of  persons  who  are 
blind,"  Journal  of  Visual  Impairment 
and  Blindness,  vol.  90,  pgs.  134-144, 
1996).  There  is  also  a  growing  and 
underserved  group  of  individuals  with  a 
combination  of  multiple  sensory, 
physical,  and  cognitive  impairments 
(Malakpa,  S.,  "Job  placement  of  blind 
and  visually  impaired  people  with 
additional  disabilities"  RE:View,  vol.  26, 
pgs.  69-77,  1994). 

The  leading  causes  of  vision 
impairment  in  children  in  the  U.S.  are 
cortical  visual  impairment  (35%), 
retinopathy  of  prematurity  (ROP),  optic 
nerve  hypoplasia,  and  other  retinal 


conditions  (Murphy,  D.  and  Good,  W.V., 
"The  epidemiology  of  blindness  in 
children  in  California,"  American 
Academy  of  Opthalmology,  pg.  157, 
1997;  Oxford  Register  of  Eariy 
Childhood  Impairments  Annual  Report, 
The  National  Perinatal  Epidemiology 
Unit,  Ratcliffe  Infirmary,  pgs.  32-36, 
1998).  As  a  result  of  improvements  in 
medical  diagnosis,  treatment  and 
technologies,  more  premature  infants 
are  surviving  birth.  However,  a 
significant  number  of  newborn  infants 
experience  traumatic  conditions  that 
include  blindness  and  cognitive  and 
motor  deficits.  New  approaches  and 
technologies  are  needed  to  identify  and 
separate  the  sensory  and  cognitive 
deficits  so  that  habilitation  can  be 
planned  and  monitored  more  effectively 
(Good,  W.V.,  Jan,  J.E.,  deSa,  L., 
Barkovich,  A.J.,  Groenveld,  M.  and 
Hoyt,  C.S.,  "Cortical  visual  impairment 
in  children:  A  major  review,"  Survey  of 
Opthalmology,  vol.  38,  pgs.  351-364, 
1994).  Intervention  in  the  very  young 
age  groups  offers  maximum  promise  of 
cost  effectiveness  and  independent 
functioning  throughout  life. 

Wayfinding  refers  to  the  techniques 
used  by  persons  who  are  blind  or 
visually  impaired  as  they  move  from 
place  to  place  independently. 
Wayfinding  is  commonly  divided  into 
orientation  and  mobility  skills. 
Orientation  refers  to  the  ability  to 
monitor  one's  position  in  relation  to  the 
environment.  Mobility  refers  to  one's 
ability  to  move  safely,  from  one  location 
to  the  next  with  a  limited  amount  of 
veering.  Orientation  and  mobility  are 
prerequisites  to  success  at  school,  on  the 
job,  and  in  daily  living.  Various 
electronic  devices  and  environmental 
modifications  have  been  used  in 
attempts  to  improve  wayfinding  and  to 
reduce  veering.  Current  technologies, 
including  clear-path  and  drop-off 
detectors,  do  little  to  prevent  veering. 

Low  vision  or  blindness  frequently 
coexists  with  other  disabilities 
including  hearing  loss,  cognitive 
impairments  and  mobility  limitations. 
Individuals  with  multiple  disabilities 
present  technological  challenges  and 
require  complex  adjustments  to  achieve 
functionality  in  and  across 
environments  (Greenbaum,  M.G., 
Fernandes,  S.  and  Wainapel,  S.F.,  "Use 
of  a  motorized  wheelchair  in 
conjunction  with  a  guide  dog  for  the 
legally  blind  and  physically  disabled," 
Archives  of  Physical  Medicine  and 
Rehabilitation,  vol.  79(2),  pgs.  216-217, 
1998). 

The  most  common  cause  of  visual 
impairment  among  the  aging  population 
is  Age  Related  Maculopathy  (ARM) 
(Fletcher,  D.C.  and  Schucard,  R.A., 
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"Preferred  retinal  loci  relationship  to 
macular  scotomas  in  a  low-vision 
population,"  Opthalmohgy,  vol.  104, 
pgs.  632-638,  1997).  Visual 
impairments  among  this  population 
impact  a  wide  variety  of  activities  of 
daily  living.  Further,  visual  impairment 
is  often  accompanied  by  hearing  loss, 
cognitive  deficits,  and  motor 
dysfunction.  Many  older  individuals 
reside  in  congregate  care  settings  (i.e., 
nursing  homes)  where  the  prevalence  of 
eye  disorders  can  be  as  high  as  90% 
(Marx,  M.S.,  Werner,  P.,  Feldman.  R. 
and  Cohen-Mansfield,  J.,  "The  eye 
disorders  of  residents  of  a  nursing 
home,"  Journal  of  Visual  Impairment 
and  Blindness,  vol.  88(5),  pgs.  462-468, 
1994;  Whitmore,  W.G.,  "Eye  disease  in 
a  geriatric  nursing  home  population," 
Opthalmohgy,  vol.  96,  pgs.  393-398, 
1989;  Horowitz,  A.,  "Vision  impairment 
and  functional  disability  among  nursing 
home  residents,"  The  Gerontologist,  vol. 
34,  pgs.  316-323,  1994).  These  facilities 
could  be  a  platform  for  reaching  many 
consumers  with  simple  vision  screening 
technologies  that  would  permit  non- 
clinical personnel  to  rapidly  screen 
residents  for  visual  impairments  and 
make  appropriate  referrals.  Currently, 
methods  for  assessing  ARM  include,  but 
are  not  limited  to,  residual  visual 
function  and  identifying  optimal 
locations  on  the  retina  for  reading  and 
other  tasks  (Fletcher,  D.C.  and 
Schucard,  R.A.,  op.  cit.,  1997).  These 
methods  address  one  eye  at  a  time,  and 
the  advantages  of  binocular  vision  are 
often  lost  (Paul,  W.,  "The  role  of 
computer  assistive  technology  in 
rehabilitation  of  the  visually  impaired: 
A  personal  perspective,"  American 
Journal  of  Opthalmohgy,  vol.  127(1), 
pgs.  75-76,  1999;  Schuchard,  R.A.  and 
Kuo.  K.,  "Retinal  correspondence  and 
binocular  perception  characteristics  in 
low  vision  people  with  binocular 
eccentric  PRLs,"  Investigative 
Opthalmohgy  and  Vision  Science,  vol. 
91,  pgs.  602-606,  1999). 

Chapter  5  of  the  Plan  (64  FR  68575) 
discusses  the  importance  of  directing 
research  and  development  activities 
toward  the  problems. faced  by 
individuals  who  have  significant  visual, 
hearing,  and  communication 
impairments.  The  number  of 
individuals  with  both  severe  hearing 
and  visual  impairments  (deaf-blind)  is 
small  but  increasing.  The  greatest 
challenges  persons  with  multiple 
sensory  impairments  face  are  ^ 
communication  and  access  to 
information  technologv  (Engelman, 
M.D.,  Griffin,  H.C.  and  Wheeler,  L.. 
"Deaf-blindness  and  communication: 
Practical  knowledge  and  strategies," 


Journal  of  Visual  Impairments  and 
Blindness,  vol.  92(11),  pgs.  783-798, 
1999).  Individuals  who  are  deaf-blind 
rarely  use  Braille  for  communication 
purposes.  To  date,  technologies  for 
individuals  who  are  deaf-blind  have 
focused  primarily  on  tactile  interpreting 
for  face-to-face  communication. 

In  today's  complex  and  multifaceted 
electronic  world,  access  to  graphical 
and  spatial  information  is  critical  for 
persons  who  are  blind  or  visually 
impaired  to  be  successful  in  school  and 
work  (Kent,  D.,  "Book  review:  Let's 
learn  shapes  with  Shapely-Cal,"  Journal 
of  Visual  Impairment  and  Blindness, 
vol.  92(4),  pgs.  245-247,  1998).  Tactile 
graphical  information  and  spatial  and 
geometric  concepts  are  difficult  to 
represent  for  persons  who  are  blind. 
Converting  pictures  or  signs  into  raised 
tactile  form  has  proven  to  be  costly  and 
time-consuming  (Horsfall,  B., 
"Photopolymers,  computer-aided 
design,  and  tactile  signs,"  Journal  of 
Visual  Impairment  and  Blindness,  vol. 
92(11),  pgs.  823-826,  1998).  Audio  and 
audio-tactile  methods  of  graphics 
presentation  and  spatial  and  geometric 
concepts  may  promote  parity  between 
individuals  who  are  blind  or  visually 
impaired  and  others  in  a  variety  of 
environments  including  school,  work, 
and  recreation. 

Priority  2 

The  Assistant  Secretary  will  establish 
an  RERC  that  will  identify  and  develop 
technologies  that  will  improve 
assessment  of  vision  impairments  and 
promote  independence  for  individuals 
with  low  vision  and  blindness.  The 
RERC  must: 

(1)  Investigate,  develop,  and  evaluate 
new  assessment  technologies  and 
approaches  that  will  identify  and 
differentiate  between  vision  and 
cognitive  impairments  in  infants; 

(2)  Develop  and  evaluate  new 
wayfinding  technologies  and 
approaches  that  can  be  used  by  persons 
with  coexisting  disabilities; 

(3)  Investigate,  develop,  and  evaluate 
simple  and  practical  vision  screening 
and  assessment  technologies  and 
approaches  for  identifying  visual 
impairments  associated  with  aging: 

(4)  Investigate,  develop,  and  evaluate 
new  technologies  and  approaches  to 
facilitate  face-to-face  communication  for 
individuals  who  are  deaf-blind  and 
methods  that  will  enable  individuals 
who  are  blind  or  deaf-blind  to  navigate 
and  interpret  graphical,  spatial  and 
geometric  information; 

(5)  Investigate,  develop,  and  evaluate 
new  technologies  and  approaches  that 
will  assist  individuals  who  are  blind  or 


visually  impaired  in  vocational  and 
daily  living  environments;  and 

(6)  Develop  and  implement,  in 
consultation  with  the  NIDRR-funded 
RERC  on  Technology  Transfer,  a 
utilization  plan  for  ensuring  that  all  new 
and  improved  technologies  developed 
by  this  RERC  are  successfully 
transferred  to  the  marketplace. 

In  carrying  out  the  above  required 
activities,  the  RERC  must: 

•  Develop  and  implement,  during  the 
first  year  of  the  grant  and  in 
consultation  with  the  NIDRR-funded 
National  Center  for  the  Dissemination  of 
Disability  Research  (NCDDR),  a  plan  to 
effectively  disseminate  the  RERC's 
research  outcomes  to  all  appropriate 
target  audiences  including:  clinicians, 
engineers,  manufacturers,  individuals 
with  disabilities,  families,  disability 
organizations,  technology  service 
providers,  businesses,  journals, 
organizations  representing  minorities 
and  other  underrepresented  groups; 

•  In  the  third  year  of  the  grant, 
conduct  a  state-of-the-science 
conference  on  technologies  for 
individuals  with  low  vision  and 
blindness  and  publish  a  comprehensive 
report  in  the  fourth  year  of  the  grant; 

•  Collaborate  on  research  projects  of 
mutual  interest  with  NIDRR-funded 
RERCs  on  Information  Technology 
Access  and  Telecommunications 
Access,  RRTCs  on  visual  disabilities  and 
appropriate  professional  organizations; 
and 

•  Address  the  needs  of  children  with 
vision  disabilities  from  minority 
backgrounds  and  cultures. 

Priority  3:  Technologies  for  Children 
with  Orthopedic  Disabilities 

Background 

It  is  estimated  that  6  million  children, 
age  18  and  younger,  in  the  United  States 
have  some  type  of  disability.  The 
prevalence  of  children  with  orthopedic 
impairments  in  the  U.S.,  including 
paralysis  and  congenital  anomalies,  is 
roughly  420,000  (8.4  percent)  (LaPlante, 
M.  and  Carlson,  D.,  "Disability  in  the 
United  States:  Prevalence  and  Causes," 
1992  Report  of  the  Disability  Statistics 
Rehabilitation  Research  and  Training 
Center.  NIDRR,  U.S.  Department  of 
Education,  1995).  The  majority  of  these 
children  are  unable  to  perform  a  major 
activity  or  are  limited  in  the  amount  or 
types  of  major  activities,  including 
education  and  play,  thev  can  perform 
(Wenger.  B.L..  Kaye.  H.S.  and  LaPlante. 
M.P..  "Disabilities  among  children." 
Disability  Statistics  Abstract  (No.  15), 
NIDRR.  U.S.  Department  of  Education, 
1996).  Children  with  disabilities  present 
unique  challenges  for  health  care 
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approximately  one  per  thousand  live 
births  (Turk,  M.A.,  "Early  development- 
related  conditions,"  Assessing  Medical 
Rehabilitation  Practices:  The  Promise  of 
Outcomes  Research,  Marcus  J.  Fuhrer. 
ed.,  pgs.  371-372,  1997).  Individuals 
with  CP  typically  have  abnormal  muscle 
tone,  muscle  weakness,  primitive 
reflexes,  or  uncoordinated  movements 
requiring  seating  and  orthotic 
interventions  for  postural  control  and 
alignment  (Cook,  A.M.  and  Hussy,  S.M., 
Assistive  Technologies:  Principles  and 
Practice,  Mosby,  St.  Louis,  pg.  237, 
1995).  Spina  bifida  is  a  congenital 
anomaly  in  which  the  neural  tube  that 
forms  the  spinal  cord  does  not  fully 
develop,  leading  to  a  number  of  lower 
extremity  problems,  including  muscle 
paralysis,  hip  dislocations,  knee 
hypertension,  and  club  feet.  The 
reported  incidence  of  spina  bifida  is 
between  0.5  and  1  per  thousand  (Turk, 
M.A.,  op.  cit.,  pgs.  378-379,  1997). 

The  most  common  management 
strategy  for  motor  impairments  caused 
by  cerebral  palsy  and  spina  bifida  is 
developmental  therapy  (i.e.,  physical, 
occupational,  speech  and  language 
therapies).  However,  orthotics,  specific 
spasticity-reducing  regimens  (Baclofen 
pumps,  botulinum  toxin  injections), 
orthopedic  surgery,  and  adaptive 
equipment  also  are  used  in  intervention. 
Orthotics  are  used  on  both  upper  and 
lower  extremities  to  improve  function, 
to  prevent  or  compensate  for  anomalies, 
and  to  control  muscle  weakness, 
spasticity  and  structural  instability. 
Most  orthotic  devices  (e.g.,  ankle-foot 
orthoses)  are  designed  to  be  rigid. 
Dynamic  orthoses  and  splints  for  gait, 
spasticity  and  contracture  management 
may  have  significant  application. 

Adaptive  equipment  is  used  to 
improve  functional  independence  in 
mobility,  self-care,  communication, 
environmental  control,  and  school 
activities.  There  is  no  definitive  study 
on  how  to  make  the  best  choice  among 
all  the  options  or  which  improves 
function  the  most  (Turk,  M.A.,  op.  cit., 
pg.  376,  1997). 

Composite  materials  have  much  to 
offer  in  prosthetic  and  orthotic  design. 
They  are  strong,  lightweight,  and 
diuable.  However,  these  materials 
require  different  and  more  costly 
manufacturing  techniques  than  those 
used  with  traditional  materials  such  as 
metal  and  thermoplastics.  A  problem  ^ 
associated  with  composite  materials  is 
that  they  are  difficult  to  postform,  a 
process  whereby  prosthetic  or  orthotic 
devices  are  adjusted  slightly  during 
final  fittings  (White,  M.,  "Development 
of  an  advanced  lightweight  composite 
orthosis,"  Presented  at  ASM 
International — Aeromat  1992,  New 


Trends  in  Advanced  Composites, 
Anaheim,  CA..  May  20,  1992). 

Leisure  time  is  critical  to  a  child's 
well-being  and  development.  Play  is  one 
means  for  children  to  master 
developmental  tasks  and  learn 
important  behavioral  and  social  skills. 
The  ability  to  interact  effectively  with 
the  environment  through  play  can  affect 
a  child's  self-esteem,  behavior,  self- 
awareness,  confidence,  and  competency 
(Masten,  A.S.,  "The  development  of 
competence  in  favorable  and 
unfavorable  environments:  Lessons  from 
research  on  successful  children," 
American  Psychologist,  vol.  53,  pgs. 
205-220,  1998).  Children  with 
disabilities,  including  those  with 
amputations,  cerebral  palsy  and  spina 
bifida,  encounter  many  challenges  in 
their  attempts  to  engage  in  learning  and 
play  activities.  Often  sensory  and  motor 
impairments  severely  limit  the  degree  to 
which  they  are  able  to  negotiate  their 
environment  and  interact  with  others. 
Facilitating  play  for  these  children 
involves  adapting  the  environment  and 
providing  appropriate  technologies  that 
will  enhance  interactive  play  and  social 
skill  development.  The  product  market 
is  challenged  to  meet  the  demands  of 
millions  of  children  with  disabilities 
and  their  families  who  need  alternative 
strategies  in  order  to  engage  in 
recreation  and  social  activities. 

Priority  3 

The  Assistant  Secretary  will  establish 
a  RERC  on  technologies  for  children 
with  orthopedic  disabilities  to  identify 
and  develop  technologies  that  will  help 
children  with  orthopedic  disabilities  to 
overcome  functional  deficits  and  to 
support  their  ability  to  learn,  play  and 
interact  socially.  The  RERC  must: 

(1)  Develop  and  evaluate  new, 
lightweight  upper  and  lower  limb 
prosthetic  and  orthotic  devices  for 
children; 

(2)  Investigate  the  use  of  dynamic 
orthoses  for  controlling  spasticity  and 
contractures  for  children  with 
orthopedic  impairments  including  those 
with  cerebral  palsy  and  spina  bifida; 

(3)  Identify,  develop,  and  evaluate 
models  for  determining  when  during 
children's  development  to  introduce 
assistive  technologies  and  prosthetic 
and  orthotic  devices; 

(4)  Investigate,  develop,  and  evaluate 
technologies,  and  strategies  for  their 
use,  that  will  enable  young  children, 
including  children  with  cerebral  palsy 
and  spina  bifida,  to  participate  in 
interactive  play  and  socialization 
activities;  and 

(5)  Develop  and  implement,  in 
consultation  with  the  NIDRR-funded 
RERC  on  Technology  Transfer,  a 
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utilization  plan  for  ensuring  that  all  new 
and  improved  technologies  developed 
by  this  RERC  are  successftiUy 
transferred  to  the  marketplace. 

In  carrying  out  the  above  required 
activities,  the  RERC  must: 

•  Develop  and  implement,  during  the 
first  year  of  the  grant  and  in 
consultation  with  the  NIDRR-funded 
National  Center  for  the  Dissemination  of 
Disability  Research  (NCDDR),  a  plan  to 
effectively  disseminate  the  RERC's 
research  outcomes  to  all  appropriate 
target  audiences  including:  cUnicians, 
engineers,  manu^ctiirers,  individuals 
with  disabilities,  families,  disability 
organizations,  technology  service 
providers,  businesses,  and  journals; 

•  In  the  third  year  of  the  grant, 
conduct  a  state-of-the-science 
conference  on  technologies  for  children 
with  orthopedic  disabilities  and  publish 
a  comprehensive  report  in  the  fourth 
year  of  the  grant; 

•  Collaborate  on  research  projects  of 
mutual  interest  with  the  RERC  on 
Prosthetics  and  Orthotics,  the  RERC  on 
Wheeled  Mobility,  and  the  RRTC  on 
Children  with  Special  Health  Care 
Needs;  and 

•  Address  the  needs  of  children  with 
orthopedic  disabilities  from  minority 
backgrounds  and  cultures. 

Final  Additional  Selection  Criterion 

The  Assistant  Secretary  will  use  the 
selection  criteria  in  34  CFR  350.54  to 
evaluate  applications  under  this 
program.  The  maximum  score  for  all  the 
criteria  is  100  points;  however,  the 
Assistant  Secretary  also  will  use  the 
following  criterion  so  that  up  to  an 
additional  ten  points  may  be  earned  by 
an  applicant  for  a  total  possible  score  of 
110  points: 

Within  these  absolute  priorities,  we 
will  give  the  following  competitive 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under 
these  priorities: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  success,  as  described  in  the 
application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  the 
project. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  these  priorities. 
That  is,  an  applicant  meeting  this 


competitive  prefdfence  could  earn  a 
maximum  total  of  110  points. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Portable  Document 
Format  (PDF)  on  the  Internet  at  either  of 
the  following  sites: 
http://ocfo.ea.gov/fedreg. 
htm  http://wvkrw.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Applicable  Program  Regulations:  34 
CFR  Part  350. 

Program  Authority:  29  U.S.C.  760-762. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133N,  Model  Spinal  Cord  Injury 
Centers  and  84.133E,  Rehabilitation 
Engineering  Research  Centers) 

Dated:  March  8,  2000. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[PR  Doc.  00-6140  Filed  3-15-00;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.1 33N  and  84.1 33E] 

Office  of  Special  Education  and 
Rehabilitative  Services,  National 
Institute  on  Disability  and 
Rehiabilitation  Research,  Notice 
Inviting  Applications  for  New  Model 
Spinal  Cord  Injury  Centers  and  New 
Rehabilitation  Engineering  Research 
Centers  for  Fiscal  Year  2000 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 


global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74.  75,  77.  80,  81,  82,  85, 
and  86;  Disability  and  Rehabilitation 
Research  Projects  and  Centers — 34  CFR 
Part  350,  and  the  Notice  of  FiAal  Priority 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Rehabilitation  Engineering  Research 
Centers  in  Subpart  D;  and  Disability  and 
Rehabilitation  Research  Special  Projects 
and  Demonstrations  for  Model  Spinal 
Cord  Injury— 34  CFR  Part  359  and  the 
I^Iotice  of  Final  Priorities  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Pre-Application  Meetings:  Interested 
parties  are  invited  to  participate  in  a 
pre-application  meeting  to  discuss  the 
funding  priority  for  a  RERC  on  Low 
Vision  and  Blindness  and  a 
Technologies  for  Children  with 
Orthopedic  Disabilities  and  to  receive 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  priorities.  The  pre-application 
meeting  will  be  held  on  April  4,  2000. 

A  pre-application  meeting  for  the 
Model  Spinal  Cord  Injury  Centers  will 
be  held  on  April  5,  2000  at  the 
Department  of  Education^  Office  of 
Special  Education  and  RehabiUtative 
Services,  Switzer  Building,  Room  3065, 
330  C  St.  SW.  Washington.  DC  between 
10:00  a.m.  and  12:00  a.m.  NIDRR  staff 
will  also  be  available  at  this  location 
from  1:30  p.m.  to  5:00  p.m.  on  that  same 
day  to  provide  technical  assistance 
through  individual  consultation  and 
information  about  the  funding  priorities. 
NIDRR  will  make  alternate 
arrangements  to  accommodate 
interested  parties  who  are  unable  to 
attend  the  pre-application  meeting  in 
person.  For  further  information  contact 
William  Peterson,  Switzer  Building, 
room  3425,  400  Maryland  Avenue,  SW. 
Washington,  DC  20202.  Telephone  (202) 
205-9192,  or  Joel  Myklebust,  Switzer 
Building,  room  3042,  400  Maryland 
Avenue.  SW,  Washington.  DC  20202. 
Telephone  (202)  401-2071.  If  you  use  a 
Telecommunication  Device  for  the  Deaf 
(TDD),  you  may  call  (202)  205-4475. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meetings 

The  meeting  site  is  accessible  to 
individuals  with  disabilities,  and  a  sign 
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•Note:  The 
ed  maximum  award 


Secrel  ary 


will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
arnount  per  year  (See  34  CFR  75.104(b)). 


aid 
niedi 


nee  ds 


-pro  it 


Program  Title: 
Injury  Centers. 

CFDA  Number. 

Purpose  of  Pro-am 
Centers  provide 
innovative  projects 
demonstration, 
comprehensive 
other  rehabilitation 
wide  range  of 
SCI. 

Eligible  Applicants 
apply  for  grants 
States,  public  or 
including  for- 
private  organizatifa 
profit  organizatio  is 
higher  education 
tribal  organizatioi  is 

Projects  will  be 
amounts  up  to  th 
based  on  indivi 
proposals.  Propo 
reflect  costs  assoc  iated 
collection,  propo;  ;ed 
administration, 
determined  indiv  iduall 
successful  applicant 
allowed  based  u 
workload,  the 
overall  budgetary 


»lodel  Spinal  Cord 


84.133N. 

Model  SCI 
^sistance  to  establish 
for  the  delivery, 
evaluation  of 
ical,  vocational,  and 
services  to  meet  the 
of  individuals  with 


pe(  r 


Final  Selection  C  riterion 


d! 


The  Assistant ' 
selection  criteria 
applications  un 
maximum  score 
points:  however, 
also  will  use  the 
that  up  to  an  add 
be  earned  by  an 
possible  score  of 

The  new  em 
NIDRRs  Plan 
the  NSCID 
to  the  selection 
The  Secretary  wi 
reflect  the 
research,  and  to 
Plan  and  NSCID 

(a)  Research 
points).  The 


phi 
pi  is 


requi  e 


increa  ;ed 
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er  will  be  available.  If 

aid  or  service 
anguage  interpreter  in 

in  the  meeting  (e.g. 
service  such  as  oral, 
ctile  interpreter; 


assistive  listening  device;  or  materials  in 
alternate  format),  notify  the  contac! 
person  listed  in  this  Notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  this  date,  we 


may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 


Funding  priority 


Deadline  for  transmittal  of 
applications 


60  Days,  May  12,  2000 


Estimated 

numt)€r  of 

awards 


Award  amount  (per 
year) ' 


15 


$300,000-$375,000 


Project 

Period 

(months) 


60 


:  Parties  eligible  to 
ukider  this  program  are 
{  rivate  agencies, 
agencies,  public  or 
ns,  including  for- 
institutions  of 
and  Indian  tribes  and 


dual 


funded  at  varying 
maximum  allowed 

factors  in 
ed  budgets  should 
with  data 
research,  and 
Finding  will  be 
y  for  each 
up  to  the  maximum 
6  documented 
review  process,  and 
limits  of  the  program. 


pon 


iar  i 


ecretary  will  use  these 

to  evaluate 

r  this  program.  The 

all  the  criteria  is  100 
the  Assistant  Secretary 
bllowing  criterion  so 
tional  ten  points  may 
a  pplicant  for  a  total 
110  points: 
sis  on  research  and 
the  importance  of 
some  modifications 
criteria  for  this  program. 
1  redistribute  points  to 

emphasis  on 
dd  references  to  the 


Pib/ecf  design  (30 
Seer  ?tary  reviews  each 


application  to  determine  to  what 
degree — 

(1)  There  is  a  clear  description  of  how 
the  objectives  of  the  project  relate  to  the 
purpose  of  the  program  and  the  Plan; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information; 

(3)  The  need  and  target  population  are 
adequately  defined  and  are  sufficient  for 
meaningful  research  and  demonstration; 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  population; 

(5)  The  research  hypotheses  are 
sound;  and 

(6)  The  resecU-ch  methodology  is 
sound  in  the  sample  design  and 
selection,  the  data  collection  plan,  the 
measurement  instruments,  and  the  data 
analysis  plan. 

(b)  Service  comprehensiveness  (20 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  services  to  be  provided  within 
the  project  are  comprehensive  in  scope, 
and  include  emergency  medical 
services,  intensive  and  acute  medical 
care,  rehabilitation  management, 
psychosocial  and  community 
reintegration,  and  follow  up: 

(2)  A  broad  range  of  vocational  and 
other  rehabilitation  services  will  be 
available  to  individuals  with  severe 
disabilities  within  the  project;  and 

(3)  Services  will  be  coordinated  with 
those  services  provided  by  other 
appropriate  community  resources. 

(c)  Plan  of  operation  (10  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project; 

(2)  The  applicant's  plarmed  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective: 

(4)  Participation  in  the  National 
Spinal  Cord  Injury  Database  is  clearly 
and  adequately  described:  and 


(5)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 
as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Individuals  with  disabilities:  and 

(iv)  The  elderiy. 

(d)  Quality  of  key  personnel  (10 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training  or 
experience,  or  both,  in  spinal  cord 
injury  care  and  rehabilitation  and 
demonstrate  appropriate  potential  to 
conduct  the  proposed  research, 
demonstration,  training,  development, 
or  dissemination  activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  or  methods,  or  both; 

(3)  All  the  disciplines  necessary  to 
establish  the  multidisciplinary  system 
described  in  §  359.11(a)  are  effectively 
represented: 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented,  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups: 
(ii)  Women; 

(iii)  Individuals  with  disabilities;  and 
(iv)  The  elderiy. 

(e)  Adequacy  of  resources  (5  points). 
The  Secretarj'  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  and  other 
necessary  support  is  evident. 
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(f)  Budget/cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
appHcation  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the  project; 
and 

(3)  The  budget  for  subcontracts  {if 
required)  is  detailed  and  appropriate. 

(g)  Dissemination/utilization  (10 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  There  is  a  clearly  defined  plan  for 
dissemination  and  utilization  of  project 
findings; 

(2)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field; 


(3)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined;  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need. 

(h)  Evaluation  plan  (10  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress,  and  results; 

(2)  The  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

Final  Additional  Selection  Criterion 

Within  the  absolute  priority  (see  the 
notice  of  final  priority  published 
elsewhere  in  this  issue  of  the  Federal 
Register),  we  will  give  the  following 
competitive  preference  to  applications 


that  are  otherwise  eligible  for  funding 
under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  this  absolute  priority.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  success,  as  described  in  the 
application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  the 
project. 

For  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 
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Funding  priority 

c 

Deadline  for  transmittal  of 
applications 

1 

Estimated 

numt)er  of 

awards 

Maximum  award 
amount  (per  year)  * 

Project 

period 

(months) 

84.133E-1,  Low  Vision  and  Blindness  

84.133E-3,  Technologies  for  Children  with  Orthopedic  Disabilities 

May  12,  2000  .....' 

May  12,  2000  

1 
1 

$650,000 
650,000 

60 
60 

•Note:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 


Program  Title:  Rehabilitation 
Engineering  Research  Centers  (RERCs). 

CFDA  Nunrtber:  84.133E. 

Purpose  of  Program:  RERCs  conduct 
research,  demonstration,  and  training 
activities  regarding  rehabilitation 
technology — including  rehabilitation 
engineering,  assistive  technology 
devices,  and  assistive  technology 
services,  in  order  to  enhance  the 
opportunities  to  better  meet  the  needs 
of,  and  address  the  barriers  confronted 
by,  individuals  with  disabilities  in  all 
aspects  of  their  lives. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Selection  Criteria:  The  Assistant 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for 
RERCs  on  Engineering  for  Low  Vision 
and  Blindness  and  Technologies  for 
Children  with  Orthopedic  Disabilities. 
(See  section  350.54).  The  maximum 
score  for  all  the  criteria  is  100  points. 

(a)  Importance  of  the  problem  (8 
points  total).  (1)  The  Secretary  considers 
the  importance  of  the  problem. 


(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

Ui)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
rehabilitation  service  providers  (2' 
points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total).  (1) 
The  Secretary  considers  the 
responsiveness  of  the  application  to  an 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  application's 
responsiveness  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  research  activities  (20 
points  total).  (1)  The  Secretary  considers 
the  extent  to  which  the  design  of 


research  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (4  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (3 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (3  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (3 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (3 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (4  points). 
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(d)  Design  of  d  ivelopment  activities 
(20  points  total).  (1)  The  Secretary 
considers  the  ext  ant  to  which  the  design 
of  development  i  ctivities  is  Hkely  to  be 
effective  in  accoi  ipUshing  the  objectives 
of  the  project. 

(2)  (i)  In  deten  lining  the  extent  to 
which  the  design  is  Hkely  to  be  effective 
in  accomphshin^  the  objectives  of  the 
project,  the  Secntarv'  considers  the 
following  factors  — 

(ii)  The  extent  !o  which  the  plan  for 
development,  cli  lical  testing,  and 
evaluation  of  ne\  r  devices  and 
technology  is  lik  dy  to  yield  significant 
products  or  techi  liques,  including 
consideration  of  he  extent  to  which — 

(A)  The  propoi  ed  project  will  use  the 
most  effective  an  i  appropriate 
technology  avails  ble  in  developing  the 
new  device  or  te(  hnique  (3  points); 

(B)  The  propos  3d  development  is 
based  on  a  sounc  conceptual  model  that 
demonstrates  an  iwareness  of  the  state- 
of-the-art  in  techiology  (4  points); 

(C)  The  new  d(  vice  or  technique  will 
be  developed  and  tested  in  an 
appropriate  envii  onment  (3  points); 

(D)  The  new  d(  vice  or  technique  is 
likely  to  be  cost-<  ffective  and  useful  (3 
points); 

(E)  The  new  de  vice  or  technique  has 
the  potential  for  i  :ommercial  or  private 
manufacture,  ma  keting,  and 
distribution  of  thj  product  (4  points); 
and 

(F)  The  propos  ;d  development  efforts 
include  adequate  quality  controls  and. 
as  appropriate,  repeated  testing  of 
products  (3  poini  s). 

(e)  Design  of  tr  lining  activities  (4 
points  total).  (1)  "he  Secretary  considers 
the  extent  to  whi  :h  the  design  of 
training  activitiej  is  likely  to  be  effective 
in  accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  like  y  to  be  effective  in 
accomplishing  th  e  objectives  of  the 
project,  the  Secre  tary  considers  the 
extent  to  which  t  le  type,  extent,  and 
quality  of  the  pro  posed  clinical  and 
laboratory  researi  h  experience, 
including  the  op  tortunity  to  participate 
in  advanced-leve  research,  are  likely  to 
develop  highly  q  lalified  researchers  (4 
points). 

(f)  Design  of  dissemination  activities 
(4  points  total).  (  )  The  Secretary 
considers  the  ext  ;nt  to  which  the  design 
of  dissemination  activities  is  likely  to  be 
effective  in  accor  iplishing  the  objectives 
of  the  project. 

(2)  In  determin  ing  the  extent  to  which 
the  design  is  like  y  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secre  tary  considers  the 
following  factors 


(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  cleirity. 
variety,  and  format  (2  points). 

(ii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (2  point). 

(g)  Design  of  utilization  activities  (4 
points  total).  (1)  The  Secretary  considers 
the  extent  to  which  the  design  of 
utilization  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
extent  to  which  the  potential  new  users 
of  the  information  or  technology  have  a 
practical  use  for  the  information  and  are 
likely  to  adopt  the  practices  or  use  the 
information  or  technology,  including 
new  devices  (4  points). 

(h)  Design  of  technical  assistance 
activities  (2  points  total).  (1)  The 
Secretary  considers  the  extent  to  which 
the  design  of  technical  assistance 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
extent  to  which  the  methods  for 
providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (2  points). 

(i)  Plan  of  operation  (4  points  total). 
(1)  The  Secretary  considers  the  quality 
of  the  plan  of  operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(j)  Collaboration  (4  points  total).  (1) 
The  Secretary  considers  the  quality  of 
collaboration. 

(2)  In  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (2 
points). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions  that 


commit  to  collaborate  with  the 
applicant  have  the  capacity  to  carry  out 
collaborative  activities  (2  points). 

(k)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total).  (1)  The 
Secretary  considers  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(1)  Plan  of  evaluation  (9  points  total). 
(1)  The  Secretary  considers  the  quality 
of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  extent  to  which  the  plan 
of  evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(i)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (5 
points);  and 

(ii)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (4  points). 

(m)  Project  staff  (9  points  total).  (1) 
The  Secretary  considers  the  quality  of 
the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(3)  hi  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(n)  Adequacy  and  accessibility  of 
resources  (4  points  total).  (1)  The 
Secretary  considers  the  adequacy  and 
accessibility  of  the  applicant's  resources 
to  implement  the  proposed  project. 
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(2)  In  determining  the  adequacy  and 
accessibiUty  of  resoiu-ces,  the  Secretary 
considers  the  following  factors: 

(11  The  extent  to  which  the  applicant 
is  coirunitted  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points). 

(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (1  point). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  emd  other  resovuces  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Final  Additional  Selection  Criteria 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under  the 
notice  of  final  priorities  published 
elsewhere  in  this  issue  of  the  Federal 
Register: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  imder  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  success,  as  described  in  the 
application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  the 
project. 

For  piup'oses  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  these  priorities. 
That  is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Instructions  for  Application  Narrative 

The  Assistant  Secretary  strongly 
recommends  the  following: 

(a)  A  one-page  abstract; 

(b)  An  Application  Narrative  (i.e..  Part 
III  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  than  125  pages  double-spaced  (no 
more  than  3  lines  per  vertical  inch) 
8V2"x  Ifpages  (on  one  side  only)  with 
one  inch  margins  (top,  bottom,  and 
sides).  The  application  narrative  page 
limit  recommendation  does  not  apply 
to:  Part  I — the  electronically  scannable 
form;  Part  II — the  budget  section 
(including  the  narrative  budget 


justification);  and  Part  IV — the 
assurances  and  certifications;  and 

(c)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]),  Washington, 
DC  20202-4725,  or 

(2)  Hand  deliver  or  express  mail  the 
original  and  two  copies  of  the 
application  by  4:30  p.m.  [Washington, 
DC  time]  on  or  before  the  deadline  date 
to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter]),  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
SW.,  Washington,  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shippiiig  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Assistant  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 


PART  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  1/ 
12/1999)  and  instructions. 

PART  II:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

PART  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (NOTE:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Certification  of  Eligibility  for  Federal 
Assistance  in  Certain  Programs  (ED 
Form  80-0016). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Depcirtment  of  Education,  400  Maryland 
Avenue  S.W.,  room  3317,  Switzer 
Building,  Washington,  D.C.,  (202)  205- 
8207.  Individuals  who  use  a 
Telecommunications  Device  for  the  Deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  altematie  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reprodute  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Mar>'land  Avenue.  S.W., 
room  3414,  Switzer  Building, 
Washington,  D.C.  20202-2645. 
Telephone:  (202)  205-5880  or  TDD 
(202)  205-4475.  hiternet: 
Donna_Nangle@ed.gov 
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84.133E,  Rehabilitation 
Centers) 
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Applicants  are  a 
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individual  applicants 


2.  What  Should  Be 
Application? 

The  application 
narrative,  vitae  of 
budget,  as  well  as 
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Dated:  March  8, : 

Judith  E.  Heumanr , 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Sen-  ces 

Appendix — App  ication  Forms  and 
Instructions 


vised  to  reproduce  and 
ication  forms  in  this 
are  required  to  submit  an 
ies  of  each  application 
Section.  However, 

raged  to  submit  an 
:opies  of  each  application 
the  peer  review  process 
errors. 


!  copi  mg 

Frequent  Question  > 

1.  Can  I  Get  an  Ext  insion  of  the  Due  Date? 


occasions  the  Department  of 
nd  a  closing  date  for  all 
(Jccurs.  a  notice  of  the 
published  in  the  Federal 
there  are  no  extensions  or 
e  date  made  for 


I  c  Lie 


Included  in  the 

should  include  a  project 
ey  personnel,  and  a 
e  Assurances  forms 


included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Mcmy  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  genereilly  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes.  You  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 
An  applicant  for  a  Rehabilitation  Research 
Project  should  limit  indirect  charges  to  the 
organizations  approved  indirect  cost  rate.  If 
the  organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 


individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether  My 
Project  Is  of  Interest  to  NIDRR  or  Likely  To 
Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My  Application 
Will  Be  Referred  to  the  Most  Appropriate 
Panel  for  Review? 

"Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  if  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  stcirt  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

1 1 .  Can  I  Call  NIDRR  To  Find  Out  if  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 

BILLING  CODE  4000-01-U 
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Application    for    Federal 
£ducation    Assistance 

>^^^  U.S.  Department  of  Education 

Nel«:    If  tviiUblc,  please  previd* 
•pplicalion  pickagc  on  diikctic  and 
tpccif)^  the  file  format. 

W^^BSjl^                      form  Approved 
\sSB^ffj                  OMBNo  I87S4)I06 

v^^P^               tip  o&n«2wi 

r 

Applicant   1  n  forma  t  id  n 

I.  Name  and  Address 
Legal  Name: 

Address : 


Organizational  Unit 


City 


State 


County 


2.  Applicant's  D-U-N-S  Number 

3.  Applicant's  T-I-N  |__|_J"L 


4.  Catalog  of  Federal  Domestic  Assistance  U: 

5.  Project  Director 

Address : 


8 


JL 


6.  Is  the  applicant  delinquent  on  any  Federal  debt 
(If  "Yes,  "  attach  an  explanation.) 

^    Title: 


ZIP  Code  +  4 

[J  Yes   U  No 


7.  Type  of  Applicant  (Enter  appropriate  tetter  in  the  box 


.u 


City 


Tel.#:(  ). 


State 


ZIP  Code  +  4 


.  Fax  #:  (  )_ 


E-Mail  Address:. 


A   Slate  H  Independent  School  District 

B  '  County  I  '  PuMic  College  or  University 

C    Municipal  J  Pnvai^  Non-Profit  College  or  University 

D  Township  K  Indian  Tnbe 

E    intcTsuic  L  Individual 

F    Intcrmunicipal  M  Pnvate.  Profit-Making  Organization 

G   Special  District  N  Other  (ipectfy): 


Application   Information 


9.    Type  of  Submission: 
— PreApplication 
I     I  Construction 
LJ  Non-Constniction 


-Application 

I I  Construction 

I I  Non-Constiuction 


8.  Novice  Applicant  n  Yes     I    I  No 


12.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  dunng  the  proposed  project  period?     \_\  Yes         LJ  ^° 


I 


a.  If  "Yes,"  Exemption(s)#; 


b.  Assurance  of  Compliance  # 


OR 


10.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
I     I  Yes    (Date  made  available  to  the  Executive  Order  12372 

process  for  review}  I         I 

I     I  No     (If  "No.  "  check  appropriate  box  below.) 

I I  Program  is  not  covered  by  E.G.  12372. 

1    I  Program  has  not  been  selected  by  State  for  review. 


c.  IRB  approval  date: 


« 


[~1  Full  IRB  ai 

I     I  Expedited  Review^ 


II.  Proposed  Project  Dates: 


Start  Date: 

/ / 


End  Date: 

/ I 


13.  Descriptive  Title  of  Applicant's  Project: 


i 


Lstimatcd  Funding 


14a.  Federal 


.00 


b.  Applicant 


.00 


c.  State 


.00 


d.  Local 


.00 


e.  Other 


.00 


f.    Program  Income        $ 


.00 


R.  TOTAL 


Authorized  RcprescntatJN  c  Information 


IS.  To^he  best  of  my  knowledge  and  belief  all  data  in  this  preappiicaiionapplicationarc  tnie 
and  correct.  The  document  has  been  duly  authonzed  by  the  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  ifthe  assistance  is  awarded 


a.  Typed  Name  of  Authonzed  Represenutive 


b.  Title 


c.   Tel  «    ( 


Fax*    ( 


d.  E-Mail  Address. 


.00         e.  Signatureof  Authorized  Representative 


Date. 


REV  11/12,^9 


ED  424 
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Instructions  for  ED  424 


m 

Legal  liainc  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  r  f  the  primar>'  organizational  unit  which  will  undertake  the  as- 
sistano :  activity. 

D-L'-N  S  Number.  Enter  the  applicants  D-U-N-S  Number  If  your 
organi:  ation  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
numbc  by  calling  l-800-333-0505or  by  completingaD-lJ-N-S  Num- 
ber Re  [ucst  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
follow  ngURL:  http://www.dnb.com/dbis/aboutdb/intlduns.htm. 

3.  Tax  Id  rntirication  Number.  Enter  the  tax  identification  number  as 
assign!  i  by  the  Internal  Revenue  Service. 

4.  Catalok  of  Federal  Domestic  Assistance  (CFDA)  Number.  Enter 
the  CF  )A  number  and  title  of  the  program  under  which  assistance  is 
requesi  id 

Projec  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  a(  dress  of  the  person  to  be  contacted  on  maners  involving  this 
applies  [ion. 

6.  Federi  I  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organi- 
zation s  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applies  nt's  organization  and  not  to  the  person  who  signs  as  the  autho- 
nzed  r(  presentative  Categoncs  of  debt  include  delinquent  audit  dis- 
allowa  ices,  loans  and  taxes  )  Otherwise,  check  "No." 

7.  Type « r  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

8.  Novici  Applicant. 


1 


under 
and 
checki! 
cant 


.  Check  "Yes"  only  if  assistance  is  being  requested 

program  that  gives  special  consideration  U)  novice  applicants 

meet  the  program  requirements  for  novice  applicants.    By 

Yes  "  the  applicant  certifies  that  it  meets  the  novice  appli- 

reiuirements  specified  by  ED.  Otherwise,  check  "No." 
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Type « f  Submission.  Self-explanatory. 

Executive  Order  12372.  Check  "Yes"  if  the  application  is  subject  to 

,  Executive  Order  12372.  Also,  please  enter  the  month,  dale. 

r  (4)  digit  year  (e.g..  12'I2/2CK)0).  Applicants  should  contact 

Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 

o  determine  whether  the  application  is  subject  to  the  State  in- 

mmcntal  review  process.  Otherwise,  check  "No." 

Propo  ed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  yar  (e.g..  12/12  2(X)0). 


Subjects.   Check  "Yes"  fir  "No"     If  research  activities  in- 
human subjects  are  nfit  planned  at  anv  time  during  the  pro- 
iroject  period,  check  "No."  The  remaining  parts  of  item  12 
not  applicable. 


f  om  1 


h  activities  involving  human  subjects,  whether  or  not  ex- 
Federal  regulations  for  the  protection  of  human  subjects, 
ned  at  any  time  during  the  proposed  project  period,  either  at 
leant  organization  or  at  any  other  performance  site  or  collabo- 
nsiitution.  check  "Yes."  If  sU  the  research  activities  are  desig- 
be  exempt  under  the  regulations,  enter,  in  item  1 2a,  the  ex- 
number(s)  corresponding  to  one  or  more  of  the  six  exemption 
ies  listed  in  "Protection  of  Human  Subjects  in  Research" 
to  this  form.   Provide  sufficient  information  in  the  applica- 
allow  a  determination  that  the  designated  exemptions  in  item 
appropriate   Provide  this  narrative  information  in  an  "Item 
of  Human  Subjects  .Attachment"  and  insert  this  al- 
immediately  following  the  ED  424  face  page.  Skip  the 
ing  parts  of  item  12. 


If 
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Ifsom  'or  all  of  the  planned  research  activities  involving  human  sub- 


covcrcd  (nonexempt).  skip  item  12a  and  continue  with  the 

ng  parts  of  item  1 2.  as  noted  below     In  addition,  follow  the 

iionsin  "Proteetionof  Human  Subjects  in  Research"  attached 

form  to  prepare  the  sixpoint  narrative  about  the  nonexempt 

Provide  this  six-point  narrative  in  an  "Item  12/Protec- 


tion  of  Human  Subjects  Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

If  the  applicant  organization  has  an  approved  Multiple  Project 
Assurance  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff(GPOS).  U.S.  Dcpanment  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  12b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (eg.  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box  An  IRB  may  use  the  expedited  review 
procedure  if  it  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  12c.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  cenification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  1 2b  and  skip  1 2c.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g..  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  fiinding'ljudget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categones  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  1 5e.  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  1 2  '1 2/2000)  in  the  date  signed  field. 

I  Paperwork  Burden  Statement  J 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  OMB  control 
number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  1 5  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the  eslimate(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  US.  Department  of 
Education.  Washington.  DC.  20202-4651  If  you  have  comments  or 
concerns  regarding  (he  status  of  your  individual  submission  of  this 
form  write  directly  to:  Joyce  I  Mays,  Application  Control  Center. 
US.  Dcpanment  of  Education.  7th  and  D  Streets,  S  W.  ROB-3.  Room 
3633.  Washington. DC.  20202-4725 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  marked  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  1 2a ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
"Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  folloning  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  infomiation  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  Slate  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. WTierc  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessar>  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effe;pts  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 

Involving  Human  Subjects 


A.  Definitions.  '    • 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge  "  IJ  an  activity^ 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  actuitics. 
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—Is  it  a 
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The  regulations  define  human  subject  as  "a  living  indi- 
vidual a|out  whom  an  investigator  (whether  professional 
conducting  research  obtains  ( 1 )  data  through 
or  interaction  with  the  individual,  or  (2)  iden- 
irivate  information."   (1)  If  an  activity  involves 
information  about  a  living  person  by  manipu- 
person  or  that  person  s  environment,  as  might 
en  a  neM!  instructional  technique  is  tested,  or  by 
or  interacting  with  the  individual,  as  oc- 
surveys  and  interviews,  the  definition  of  human 
met    (2)  If  an  activity  involves  obtaining  pri- 
i  rmation  about  a  living  person  in  such  a  way  that 
oifnation  can  be  linked  to  that  individual  (the  iden- 
subject  is  or  may  be  readily  determined  by  the 
or  associated  with  the  information),  the  defi- 
human  subject  is  met.   [Private  information  in- 
iiformation  about  behavior  that  occurs  in  a  con- 
V  hich  an  individual  can  reasonably  expect  that  no 
observai  ion  or  recording  is  taking  place,  and  information 
hi  IS  been  provided  for  specific  purposes  by  an  indi- 
apd  which  the  individual  can  reasonably  expect 
be  made  public  (for  example,  a  school  health 
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B.  Exemptions. 
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human  subject? 


activities  in  which  the  only  involvement  of  hu- 

ects  will  be  in  one  or  more  of  the  following  six 

of  exemptions  are  not  covered  by  the  regula- 


Res  :arch  i 


conducted  in  established  or  commonly  ac- 
e^ucational  settings,  involving  normal  educational 
,  such  as  (a)  research  on  regular  and  special  edu- 
i  istructional  strategies,  or  (b)  research  on  the  ef- 
fectiven  »s  of  or  the  comparison  among  instructional  tech- 
niques, :unicula,  or  classroom  management  methods. 

(2)  Resfearch  involving  the  use  of  educational  tests  (cog- 
nitive, ( iagnostic,  aptitude,  achievement),  survey  proce- 
dures, i  iterview  procedures  or  observation  of  public  be- 
havior, I  inless:  (a)  information  obtained  is  recorded  in  such 
a  manni  :r  that  human  subjects  can  be  identified,  directly 
or  throi  gh  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosiire  of  the  human  subjects'  responses  outside  the 
could  reasonably  place  the  subjects  at  risk  of 
or  civil  liability  or  be  damaging  to  the  subjects' 
standing,  cmployability,  or  reputation.  If  the 
are  children,  this  exemption  applies  only  to  re- 
[  nvolving  educational  tests  or  observations  ofpub- 


i\ 


lie  behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  throiJgh 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Envirormiental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education  "s  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansuh.htm. 
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OMB  Approval  No  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searcfiing  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  Information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 


1 .  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  use.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  In 
Appendix  A  of  OPI^'s  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  {PL.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972.  as  amended  (20  U.S.C.  §§1681- 
1683.  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U  S.C.  §794).  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discriminatkjn  Act  of  1975,  as  amended  (42 
use.  §§6101-6107),  vkfhich  prohibits  discnmination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcolxil  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C  §§3601  et  seq).  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  otfier 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  t)eing 
made;  and,  (j)  the  requirements  of  any  other 
nondiscnmination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (PL.  91-646)  vtrhich  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases 

Will  comply,  as  applicable,  with  provisions'" of  the 
Hatch  Act  (5  use.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  pert  with  Federal  funds 
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I  A(1 


Will  comply, 
Bacon 
(40  US 
Work  Heijrs 
333),    n 


§276c  and  18  U.S.C.  §874),  and  the  Contract 
and  Safety  Standards  Act  (40  U.S.C.  §§327- 
•dgarding    latior    standards    for    federally-assisted 
construclon  subagreements. 


11. 
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as  applicable,  with  the  provisions  of  the  Davis- 
(40  use.  §§276a  to  276a-7),  the  Copeland  Act 


10.  Will  con^ply,  if  applicable,  with  flood  insurance  purchase 
ts  of  Section  102(a)  of  the  Flood  Disaster 
Protectitii  Act  of  1973  (P.L.  93-234)  which  requires 
recipient ;  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurabl<  construction  and  acquisition  is  $10,000  or  more. 


Will  con  ply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environn  ental  quality  control  measures  under  the  National 
Environrjiental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executivfe  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  j pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplalis  in  accordance  with  EO  11988;  (e)  assurance  of 
project  aonsistency  with  the  approved  State  management 
program!  developed  under  the  Coastal  Zone  Management 
Act  of  1B72  (16  U.S.C.  §§1451  et  seq.);  (0  conformity  of 


actions  to  State  (Clean  Air)  Implementation  Plans 
Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amende  J  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinl^ing  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and,  (hi  protection  of  endangered  species  under  the 
Endangiired  Species  Act  of  1973,  as  amended  (PL.  93- 
205). 


Federal 
under 


SIGNATURE  C  IF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  C  RGANIZATION 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


Will  comply  with  the  WiW  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470).  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeokjgical  and  Historic  Preservation  Act  of 
1974  (16  use.  §§469a-1  et  seq). 

Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (PL.  89-544.  as  amended.  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
wann  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  construction  or 
rehabilitation  of  residence  structures. 

WiH  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations." 

Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


TITLE 


DATE  SUBMITTED 


Standard  Form  424B  (Rev.  7-97)  Back 


Federal  Register / Vol.  65,  No.  52 /Thursday,  March  16,  2000 /Notices 


14367 


o 

^^™ 

BB^ 

■^^ 

1 

^^ 

m^ 

o 

h   o. 

T3     C 

C     O 

V 

3     o 

^-. 

|£ 

g 

o-S-S 

= 

"   c  .E 
^  2  S 

flj     kfl     ST 

s 

"H 

00 

§ 

a.  o   o 

u^ 

00 

E   >,  o 

E 

3 

O 

III 

z 
2 

c 

c 

0 

o 

o 

u  -.=    ^ 

0' 

U 

rrt 

>^^  5 

al 

05 

2 

^a% 

2 

'5. 

O    60   = 

O 

u 

§  si 

. 

>-     3    ?? 

,0    <T   Ji 

<^    u    '^ 

Tj- 

s-SS 

' 

11  = 
III 

M              3 

1/} 
Q 
Z 

a-""   " 

Z                c« 

S2 

i< 

CATIO 

ON 

•GRAM 

Sou 

EDU 
[ATK 
PRO 

So 

u    ■ — ' 

'  z 

a. 

ta       S       Z 

<  u 

o     2     o 

(-.      0      c 

1  ^  s 

zS 

2S 

h  •< 

w     «     s 

H^ 

r>i 

S     H     a: 

HUH 

s 

is 

«     u     5 
<     o     ^ 
(^     ^     o 

vi 

• 

9 

0  -^ 
u 

g     «     V 

a. 

c/j                 0 
3                 Z 

^^ 

b« 

« 

1) 

>■  ^ 

^    es 

u  — ' 

u 

* 

c 

» 

e" 

2 

c_ 

ta 

N 

bO 

k. 

i 

c 

0 

U 

■c 

0 
so 

(A 

0 

(/i 

V 

^^ 

3 

c 

"« 

c 
2 

U 

i 

0 

g. 

MO 

r 

^»    ^Ci     -          "^i^ 

Ol 

■55 

(^ 

0 
u 

E 

U 

00 

-a 
3 

1 
1 

m 
u. 

"5 

> 

2 

H 

C 

u 
E 

D. 

'3 

o- 

UJ 

0 

"S. 
0. 

3 

3 

2 

c 
0 

U 

0 
5 

c 

c3 

0 

•6 

c 

0 

00 

c 
2 

^1 

r 

f 

z 

^^^^^ 

a; 

^^ 

rsi 

r»i 

■* 

</^ 

-0 

r-' 

00 

0'    ^ 

~ 

14368 


■a 
c 

3 

|1 


u 

2     li-a 


o. 
E  ^ 

It 

o 


a. 
E 
o 
u 
u 

a 


0  o 


o 
_>. 

e 
o 

90 

e 
c 

.3 


eo 


0  - 

:  = 

■a 

1  M 

r  S 

u 

in   IS 


3 


O. 

o. 

< 


C 

■c 


Federal  Register /Vol.  65.  No.  52 /Thursday,  March  16,  2000 /Notices 


tl  = 


SO 


Is 


o    — ' 
u 


w 

a. 


3 

H 
U 

y 

Q 
3 
CQ 

I 

BQ 
Z 

o 

H 
U 
U 
V5 


u    — ' 
u 


u 


o 

0. 


y 


«    to 


so 
■a 

3 


u 

e 
c 


aa 

u 
00 

c 
•c 
u. 


—  i  <Nt 


> 
2 


E 
o. 

'5 
cr 

UJ 


Q. 

a. 

3 
1/3 


C 

o 

U 


c 
o 
U 


u 


o 
U 


o 
U 


Q  oo 

■g    <«  C 

"-Jl  o 

o  ~  — 


c 
o. 

00 

c 


c 
2 


Z 

O 
H 


o 

Z 

H 
bd 
O 

O 

;^ 

CQ 

Q£ 
fad 

X 
H 

o 

I 

u 
z 

O 

H 
U 
U 


•    c 


d 
Z 


o 
u. 

Q 

u 


Federal  Register /Vol.  65,  No.  52 /Thursday,  March  16,  2000 /Notices 


14369 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  Including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division.  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11.  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 


/ 


Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 


3.  If  applicable  to  this  program,  provide  the  rate 
arid  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem,  necessary. 


If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 


Lines  1-11.  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
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ESTIMATED  PUBLIC  REPORTING  BURDEN 


Public  reporting  burden  for  these  collections  of 
nflormation  is  estimated  to  average  30  hours  per  response. 
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luding  the  time  for  reviewing  instructions,  searching 
sting  data  sources,  gathering  and  maintaining  the  data 
eded,  and  completing  and  reviewing  the  collection  of 
formation.  Send  comments  regarding  this  burden  estimate 
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any  other  aspect  of  these  collections  of  information, 
luding  suggestions  for  reducing  this  burden,  to:  the 


.  Department  of  Education,  Information  Management  and 
Codipliance  Division,  Washington,  D.C.  20202-4651;  and  to 
the  Office  of  Management  and  Budget,  Paperwork  Reduction 
Pr4)ject  1820-0027,  Washington,  D.C.  20503. 
MoAel  Spinal  Cord  Iniurv  Centers  (CFDA  No.  84.133N)  34  CFR 


Pa::t  359. 


labilitation  Engineering  Research  Center    (CFDA  No, 


,133E)    34    CFR   Part    350. 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  t)elow  to  determine  the  certification  to  which  ttiey  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certrTication  included  In  the  regulations  t>efore  completing  this  fomi.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,'  and  34  CFR  Part  85. 
"Government-wide  Determent  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  tjehalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  t>e  paid  to  any  person  for  Influencing  or 
attempting  to  Influence  an  officer  or  employee  of  any  agency,  a 
Memt)er  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  In  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  Its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (Including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  sut)contracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  Implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85. 1 05  and  85. 1 1 0— 

A.  The  applicant  certifies  that  it  and  Its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  In 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  cnminally  or  civiBy 
charged  by  a  governmental  entity  (Federal.  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  appHcatkxi 
had  one  or  more  public  transaction  (Federal,  State,  or  kx:al) 
termlr^ted  for  cause  or  default;  and 

B.  Where  the  applicant  Is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  ar>d 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  It  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  t>e  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishlrtg  an  on-going  drug-free  awareness  program  to 
inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  wori^place; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehat)ilitation,  af>d  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occurring  In  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will: 

(1)  Abide  by  the  tenns  of  the  statement;  and 

(2)  Notify  the  employer  In  wrltir>g  of  his  or  her  conviction  for  a 
violation  of  a  cnmlnal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
ott>en*vise  ref^iving  actual  notice  of  such  conviction.  Employers 
of  convictedjemployees  must  provide  notice,  including  position 
title,  to:  Direttor,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education.  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regioftal  Office  Building  No.  3),  Washington,  DC  20202- 
4248  Noticfe  shall  include  the  identification  numt)er(s)  of  each 
affected  gra  n; 

(f)  Taking  oiie  of  the  following  actions,  within  30  calendar  days  of 
receiving  no  lice  under  subparagraph  (d)(2).  with  respect  to  any 
employee  wpo  is  so  convicted; 


(1)  Taking 
ployee,  up 
requirement^ 


aaproprtate  personnel  action  against  such  an  em- 
and  including  termination,  consistent  with  the 
of  the  Rehabilitation  Act  of  1973,  as  amended;  or 


to 


(2)  Requinn  j  such  employee  to  participate  satisfactorily  in  a  dnjg 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appro^nate  agency; 

(g)  Making  k  good  faith  effort  to  continue  to  maintain  a 
drug-free  wi  )rkplace  through  implementation  of  paragraphs 
(a),  (b),  (c)j  (d),  (e),  and  (f). 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Pari  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  daig  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652.  GSA  Regional  Office  Building  No.  3),  Washington.  DC 
20202-4248.   Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


!  grar  lee 


B  The 

for  the  perfc^rmance 

grant: 


Place  of  Pepormance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  1 
here. 


As  the  duly 


NAME  OF  APPLICANT 


PRINTED 


SIGNATU  RE 


ED  80-00^  3 


may  insert  in  the  space  provided  below  the  site(s) 
of  work  done  in  connection  with  the  specific 


if  there  are  workplaces  on  file  that  are  not  identified 


authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


DATE 


12/98 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  antj 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspenston,  34  CFR 
Part  85,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85  110  ^ 


Instructions  for  Certirication 

1    By  signing  and  submitting  this  proposal,  the  prospective  lov»rer  tier 
participant  is  providing  the  certification  set  out  below 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  v*en  this  transaction  was  entered 
into.  If  it  is  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment 

3    The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  learns  that  its  certifica- 
tion was  erroneous  when  sut>mitted  or  has  become  enoneous  by 
reason  of  changed  circumstances. 

4.  The  temis  "covered  transaction,"  "detwTed,"  "suspended," 
"ineligible,"  "lower  tier  covered  transaction,"  "participant," "  person," 
"primary  covered  transaction," "  principal,"  "proposal."  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations 

5    The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into.  It  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authonzed  by  the  department  or  agency  with  which  this 
transaction  originated. 


6  The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  It  will  include  the  clause  titled  •Certification  Regarding 
Debarment.  Suspension.  Ineligibility,  and  Voluntary  Exdusion-Lowef 
Tier  Covered  Transactions."  without  modification,  in  all  tower  tier 
covered  transactions  and  in  all  solicitations  for  lower  tier  covered 
transactions 

7  A  partidpant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it  is 
not  debarred  suspended,  ineligible,  or  voluntanly  excluded  from  tt>e 
covered  transaction,  unless  it  krKiws  that  ttie  certification  is  erroneous 
A  participant  may  deade  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals    Each  partiapant  may  but  is 
not  required  to,  check  the  Nonprocurement  Let 

8  Nothing  contained  in  ttie  foregoing  shall  be  construed  to  require 
estatilishment  of  a  system  of  records  in  order  to  render  m  good  faith  the 
certification  required  by  this  clause    The  knowledge  and  information  of 
a  participant  is  not  required  to  exceed  that  which  is  normally  possessed 
by  a  prudent  person  m  the  ordinary  course  of  txjsiness  deakngs 

9  Except  for  transactions  authonzed  under  paragraph  5  of  these 
instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  kjv«r  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible  or  voluntarily  excluded  from  partiapation  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which  this  transaction    - 
originated  may  pursue  available  remedies,  including  suspension  and/or 
debarment 


Certification 

(1)  The  prospective  tower  tier  participant  certifies,  by  sutimission  of  this  proposal,  ttiat  neither  it  nor  its  pnncipals  are  presently  det>arred. 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  [larticipation  in  this  transactioo  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  tower  tier  participant  is  unable  to  certify  to  any  of  ttie  statements  in  this  certification,  such  prospective  partiapant  shall 
attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 

PR/AWARD  NUfi^BER  AND/OR  PROJECT  NAME 

PRINTED  NAtVIE  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0014,  9/90  (Replaces  GCS-009  (REV  12/88).  which  is  obsolete) 
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I 


I  inderstand  that  34  CFR  75.60,  75.61,  and  75.62  require  that  I  make  specific  certifications  of  eligibility  to  the  U.S. 
Depi  rtment  of  Education  as  a  condition  of  applying  for  Federal  funds  in  certain  programs  and  that  these  requirements  are  in 
addii  ion  to  any  other  eligibility  requirements  that  the  U.S.  Department  of  Education  imposes  under  program  regulations. 
Undi  r  34  CFR  75.60  -  75.62: 


I. 


11. 
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Certification  of  Eligibility  for  Federal  Assistance  in  Certain  Programs 


1  certify  that 

A.  I  do  not  owe  a  debt,  or  I  am  current  in  repaying  a  debt,  or  I  am  not  in  default  (as  that  term  is  used  at  34  CFR  Part 
668)  on  a  debt: 

1.  To  the  Federal  Government  under  a  nonprocurement  transaction  (e.g.,  a  previous  loan,  scholarship,  grant,  or 
cooperative  agreement);  or 

2.  For  a  fellowship,  scholarship,  stipend,  discretionary  grant,  or  loan  in  any  program  of  the  U.S.  Department  of 
Education  that  is  subject  to  34  CFR  75.60,  75.61,  and  75.62,  including: 

Federal  Pell  Grant  Program  (20  U.S.C.  1 070a,  et  scq.); 

Federal  Supplemental  Educational  Opportunity  Grant  (SEOG)  Program  (20  U.S.C.  1070(b),  et 

seq.): 

State  Student  Incentive  Grant  Program  (SSIG)  20  U.S.C.  1070c,  et  seq.); 

Federal  Perkins  Loan  Program  (20  U.S.C.  1087aa,  et  seq); 

Income  Contingent  Direct  Loan  Demonstration  Project  (20  U.S.C.  1087a,  note); 

Federal  Stafford  Loan  Program,  Federal  Supplemental  Loans  for  Students  [SLS],  Federal  PLUS,  or 

Federal  Consolidation  Loan  Program  (20  use.  1071,  et  seq); 

Cuban  Student  Loan  Program  (20  U.S.C.  2601,  et  seq); 

Robert  C.  Byrd  Honors  Scholarship  Program  (20  U.S.C.  1 070d-3 1 ,  et  seq.); 

Jacob  K.  Javits  Fellows  Program  (20  U.S.C.  1 134h-l  1341); 

Patricia  Roberts  Harris  Fellowship  Program  (20  U.S.C.  1 134d-l  134g); 

Christa  McAulifTe  Fellowship  Program  (20  U.S.C.  1 105-1 105i); 

Bilingual  Education  Fellowship  Program  (20  U.S.C.  3221-3262); 

Rehabilitation  Long-Term  Training  Program  (29  U.S.C.  774(b)); 

Paul  Douglas  Teacher  Scholarship  Program  (20  U.S.C.  1 104,  et  seq); 

Law  Enforcement  Education  Program  (42  U.S.C.  3775); 

Indian  Fellowship  Program  (29  U.S.C.  774(b)); 

OR 

B.  I  have  made  arrangements  satisfactory  to  the  U.S.  Department  of  Education  to  repay  a  debt  as  described  in  A.  1 .  or 
A. 2.  (above)  on  which  I  had  not  been  current  in  repaying  or  on  which  I  was  in  default  (as  that  term  is  used  in  34 
CFR  Part  668). 

I  certify  also  that  I  have  not  been  declared  by  a  Judge,  as  a  condition  of  sentencing  under  section  530 1  of  the  Anti-Drug  Abuse 
Act  of  1988  (2 1  U.S.C.  862),  ineligible  to  receive  Federal  assistance  for  the  period  of  this  requested  funding. 


I  unberstand  that  providinga  false  certification  to  any  of  the  statements  above  makes  me  liable  for  repayment  to  the  U.S.  Department  of 
Education  for  ftinds  received  on  the  basis  ofthis  certification,  for  civil  penalties,  and  for  criminal  prosecution  under  18  U.S.C.  1001. 


(Signature) 


(Date) 


(Typed  or  Printed  Name) 
Naiie  or  number  of  the  USDE  program  under  which  this  certification  is  being  made: 


ED  80-0016  (9/92) 
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OMB  Control  No.  1801-0004  (Exp.  8/31/2001) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPLICATIONS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  fiinds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  Sute  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  The  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its  application 
a  description  of  the  steps  the  applicant  proposes  to  take 
to  ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  smdents,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discreticm  in  developing  the 
required  description.  The  stamte  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  participation  in,  the  Federally-funded  project  or 
activity.  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  additioo, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  m  connectioD  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  bow  an 
applicant  may  comply  with  Section  427. 

(1)  An  applicant  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
aduhs  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
langiiage. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  the  course,  might  indicate  how  it 
intends  to  conduct  "outreach"  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  response,  with 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  and  complete  and  review  the  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or  suggestions  for  improving  this  form,  please  write  to;  U.S.  Department  of 
Education,  Washington,  DC  20202-4651. 


14376 


Federal  Register /Vol.  65,  No.  52 /Thursday.  March  16,  2000 /Notices 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0346.0046 


1.  Type  of  Fee  eral  Action: 

a.  contrjct 

b.  grant 

c.  coop<  srative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  iijisurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


4.  Name  and  Address  of  Reporting  Entity: 


n  Prime 


n  Subawardee 
Tier 


if  known: 


Congressional  District,  if  known: 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/ Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.  Federal  Acton  Numt)er,  if  known: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  indivic'ual.  last  name,  first  name.  Ml): 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


^  ^  Mxmation  (vqun  M  itwough  ttw  iomi  s  aulhonzed  by  tiHe  31  U  S  C  section 
1352  This  disdo  i*9  of  kMiyng  activities  is  a  matanat  representation  of  fad 
upon  Mfucn  raianc  I  was  plac«d  by  the  tier  above  when  this  transaction  was  made 
or  entered  mjo  Tjvs  dsdosure  is  requved  pursuant  to  31  U  SC  1352  This 
mfcumalion  will  be  Reported  lo  Hie  Congress  sem-annuaiiy  and  wil  be  available  tar 
publK  nspeclion.  lAny  person  who  fails  to  Oe  the  reqiarad  disclosure  she!  be 
sutaiect  10  a  cml  pfia*y  c(  not  lass  »iat  SlO.tXX)  and  not  more  than  $1M.000  ter 
each  suc^  (aiure 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No. 


Date: 


Federal  Use  C  nly: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev.  7-97) 


Federal  Register /Vol.  65,  No.  52 /Thursday,  March  16,  2000 /Notices  14377 


INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardeeor  prime  Federal  recipient,  at  the  Initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1 352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make 
payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action .  Completeall  items  that  apply  for  both  the  initial  f*ng  and  material 
change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriateclassificatlon  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the  information  previously  reported,  enter 
the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal 
action. 

4.  Enter  the  full  name,  address,  city,  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known  Check  the  appropnate classification 
of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  subaward  recipient  Identify  the  tier  of  the  subawardee.  eg  ,  the  first  subawardee 
of  the  prinne  is  the  1st  tier.  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  State  and  zip  code  of  the  pnme  Federal 
recipient.  Include  Congressional  District,  if  known. 

,  6.  Enter  the  name  of  the  Federal  agency  ntaking  the  award  or  loan  commitment.  Include  at  least  one  organizationallevel  beksw  agency  nanne.  K  known.  For 
example.  Department  of  Transportation,  United  States  Coast  Guard. 

7  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  the  full  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan  commitments. 

6.  Enter  the  most  appropnate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g..  Request  for  Proposal  (RFP)  number 
Invitation  for  Bid  (IFB)  number,  grant  announcement  number,  the  contract,  grant,  or  loan  award  nun*er;  the  applicatwn/proposal  control  number 
assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  "RFP-DE-90-001 ." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  ksan  commitment  by  the  Federal  agency,  enter  the  Federal  aowunt  of  the  award/kjan 
commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  tobbying  registrant  under  the  Lobbying  Disctosure  Act  of  1995  engaged  by  the  reporting 

entity  identified  in  item  4  to  influence  the  covered  Federal  action 

(b)  Enter  the  full  names  of  the  individual(s)  perfonning  services,  and  include  full  address  if  different  from  10  (a)  Enter  Last  Name,  First  Name,  and 
Middle  IniUal  (Ml). 

1 1 .  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number 


According  to  the  Papenwork  Reduction  Act.  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  informatk>n  unless  it  displays  a  valid  OMB  Control 
Number.  The  valid  OMB  control  number  for  this  information  collection  is  OMB  No.  0348-0046  Public  reporting  burden  for  this  collection  of  infomrabon  is 
estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  to  the  Office  of  Managementand  Budget,  Papenwork  Reduction  Project  (034&-OO46).  Washington 
DC  20503.  


[FR  Doc.  00-6141  Filed  3-15-00;  8:45  am] 
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Department  of 
Defense 

48  CFR  Ch.  2 

Defense  Federal  Acquisition  Regulation 
Supplement;  Technical  Amendments  to 
Update  Activity  Names  and  Addresses; 
Technical  Amendments;  Federal  Prison 
Industries  Waiver  Threshold;  Cargo 
Preference-Subcontracts  for  Commercial 
Items;  Construction  and  Service  Contracts 
in  Noncontiguous  States;  Final  Rules 
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DEPARTMENT  OF 


48  CFR  Chapter  2 


Defense  Federal 
Regulation  Supplement: 
Amendments  to  Update 
and  Addresses 


DEFENSE 


/Ijcqulsition 

Technical 
Activity  Names 


AGENCY:  Departmeht  of  Defense  (DoD). 
action:  Final  rule. 


SUMMARY:  The  Act  ng  Director  of 
Defense  Procurem(  nt  is  amending  the 
Defense  Federal  Ai  quisition  Regulation 
Supplement  to  upc  ate  names  and 
addresses  of  DoD  activities. 
EFFECTIVE  DATE:  March  16,  2000. 
FOR  FURTHER  INFOR  yiATION  CONTACT:  Ms. 
Melissa  Rider,  Defifnse  Acquisition 
Regulations  Counc  il, 
PDUSD(AT&L)DP(  3AR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-4245; 
telefax  (703)  602-C  350. 

List  of  Subjects  in  18  CFR  Chapter  2 

Government  pro  rurement. 

Vfichele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFb 
Chapter  2  is  amenqed 

1 .  The  authority 
Appendix  G  to  Ch^pti 
read  as  follows: 

Authority:  41  U.S.t.  421  and  48  CFR 
Chapter  1. 

Appendix  G — Activity  Address 
Numbers 


Appendix  G  to 
as  follows: 
citation  for  48  CFR 
er  2  continues  to 


2.  Appendix  G  til 
amended  by  revisi  ig 
adding  Part  11,  an( 
through  14  to  read 


Chapter  2  is 

Parts  2  through  10, 
revising  Parts  12 
as  follows: 


Appendix  G — Acti|vity  Address 
Numbers 


Part  2 — Army  Activi  y  Address  Numbers 

f 


DAAA03,  Bl  Pine 
SIOPB-PO,  10020 
Bluff,  AR  71602-' 

DAAA08.  B7  Rocit 
SIORI-CT.  Rock  Is 

DAAA09,  BA    U.S 
Operations  Common 
ACS.  Rock  Island. 

DAAAIO.  9X     Blue 
Procurement  Offic 
SIOBG-PO  2091  K 
Richmond,  KY  40-^  75 

DAAA12,ZM     Sierri 
74,  Heriong,  CA  9 

DAAA14,  BK  Tooe 
Contracting  Office 
Building  S-9.  Too(  I 

DAAA22.  BV 
SIOWV-PQP.  Bui 
12189-1050 


9f  1 


Wate  vl 


luff  Arsenal,  ATTN: 
Cabrich  Circle,  Pine 


9S00 
sland  Arsenal,  ATTN: 
and.  IL  61299-5000 
^rmy  Industrial 

d,'ATTN:  AMSIO- 
L  61299-6000 
I  Jrass  Armv  Depot 

Building  S-14,  ATTN: 
ngston  Highway. 
-5115 

Armv  Depot,  Building 
13-5009 
i  Armv  Depot, 
ATTN:  SIOTE-CD, 
e.  UT  84074-0839 

iet  Arsenal,  ATTN: 
ing  10,  Watervliet.  NY 


ill 


DAAA31 ,  GJ    McAlester  Armv  Ammunition 
Plant.  ATTN:  SIOMC-PC  1  C  Tree  Road, 
McAlester,  OK  74501-9002 

DAAA32.  OP    Crane  Army  Ammunition 
Activity  ATTN:  SIOCN^CT  300  Highway 
361,  Crane,  IN  47522-5099 

DAAA33  U.S.  Army  Combat  Equipment 
Group- Asia  103  Guidance  Road,  Goose 
Creek,  SC  29445-6060 

DAAA34  Seneca  Army  Depot  Activity, 
ATTN:  SIOSE-IR  5786  State  Route  96, 
Building  115,  Romulus,  NY  14541-5001 

DAAB07,  BG    U.S.  Army  Communications- 
Electronics  Command,  CECOM  Acquisition 
Center,  ATTN:  AMSEL-AC-CC-D-B, 
Building  1208,  Fort  Monmouth,  NJ  07703- 
5008 

DAAB08,  2V    U.S.  Army  Communications- 
Electronics  Command.  CECOM  Acquisition 
Center,  ATTN:  AMSEL-AC-CC-RT-S, 
Building  1208,  Fort  Monmouth,  NJ  07703- 
5008 

DAABll,  DO    U.S.  Army  Communications- 
Electronics  Command,  CECOM  Acquisition 
Center  Washington,  ATTN:  AMSEL-AC-W 
(Vint  Hill  Operations),  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0700 

DAAB15,  BD    U.S.  Army  Communications- 
Electronics  Command,  CECOM  Acquisition 
Center  Washington,  ATTN:  AMSEL-AC-W 
2461  Eisenhower  Avenue,  Alexandria,  VA 
22331-0700 

DAAB17,  ZS     U.S.  Army  Communications- 
Electronics  Command,  Tobyhanna  Depot 
Contracting  Office,  ATTN:  AMSEL-TY-KO 
11  Hap  Arnold  Boulevard,  Tobyhanna,  PA 
18466-5100, 

DAAB18.  E4     U.S.  Army  Communications- 
Electronics  Command,  Technology 
Applications  Office,  ATTN:  AMSEL-DSA- 
TA  1671  Nelson  Street,  Fort  Detrick,  MD 
21702-5004 

DAAB22,  E7    U.S.  Army  Communications- 
Electronics  Command,  APM-European 
Switched  Systems,  ATTN:  AMSEL-DSA- 
SWE,  CMR  421,  Box  651,  APO  AE  09056- 
3104, 

DAAB32,  Y6    U.S.  Army  Communications- 
Electronics  Command.  Southwest 
Operations  Office,  ATTN:  AMSEL-AC- 
CC-S,  Building  61801,  Room  3212,  Fort 
Huachuca,  AZ  85613-6000 

DAADOl,  B5  U.S.     Army  Materiel  Command 
Acquisition  Center,  Yuma  Proving  Ground 
Office,  ATTN:  STEAA-CD-Y,  Building 
2100,  Ocotilla  Street,  Yuma,  AZ  85365- 
9106, 

DAAD05,  BM    U.S.  Army  Materiel 
Command  Acquisition  Center,  APG 
Contracting  Division,  Aberdeen  Branch, 
ATTN:  STEAA-AP-A  4118  Susquehanna 
Avenue,  Aberdeen  Proving  Ground,  MD 
21005-3013 

DAAD07,  BN    U.S.  Army  Materiel 
Command  Acquisition  Center,  White 
Sands  Missile  Range  Contract  Division, 
•     ATTN:  STEAA-WS,  Building  126  West, 
Crozier  Street,  White  Sands  Missile  Range, 
NM  88002-5201 

DAAD09,  BP    U.S.  Army  Materiel  Command 
Acquisition  Center,  Dugway  Proving 
Ground  Office,  ATTN:  STEAA-DP,  5330 
Valdez  Circle,  Dugway,  UT  84022-5000 

DA ADl  1 ,  B2     U.S.  Army  Materiel  Command 
Acquisition  Center.  Roc:ky  Mountain 
Arsenal  Office,  ATTN:  STEAA-RM,  72nd 


and  Quebec  Streets,  Commerce  City,  CO 
80022-1748 

DAAD13,  ZU     U.S.  Army  Materiel 
Command  Acquisition  Center,  APG 
Contracting  Division,  Edgewood  Branch, 
ATTN:  STEAA-AP-E,  5183  Blackhawk 
Road,  Aberdeen  Proving  Ground,  MD 
21010-5424 

DAAD15,  BB     U.S.  Army  Materiel  Command 
Acquisition  Center,  Natick  Contracting 
Division,  ATTN:  AMSSB-ACN-M, 
Building  1,  Kansas  Street,  Natick,  MA 
01760-5011 

DAAD16,  C5     U.S.  Army  Materiel  Command 
Acquisition  Center,  Natick  Contracting 
Division  (R&D  and  BaseOps),  ATTN: 
AMSSB-ACN-S,  Building  1,  Kansas  Street, 
Natick,  MA  01760-5011 

DAAD17,  lY    U.S.  Army  Materiel  Command 
Acquisition  Center,  Army  Research 
Laboratory  Contracting  Division,  ATTN: 
STEAA-AR,  2800  Powder  Mill  Road, 
Adelphi,  MD  20783-1197 

DAAD19,YU     U.S.  Army  Materiel  Command 
Acquisition  Center,  Army  Research 
Laboratory  Contracting  Division,  ATTN: 
STEAA-AO,  PO  Box  12211  Research 
Triangle  Park,  NC  27709-2211 

DAAE07,  BR    TACOM— Warren,  Corporate 
Contracting,  ATTN:  AMSTA-CM-C,  E 
Eleven  Mile  Road,  Warren,  MI  48397-5000 

DAAE20,  DG    TACOM— Rock  Island,  ATTN: 
AMSTA-CM-CR,  Rock  Island  Arsenal, 
Rock  Island,  IL  61299-7630 

DAAE24,  BH    TACOM— Anniston, 
Directorate  of  Contracting,  ATTN: 
AMSTA-AN-CT,  7  Frankford  Avenue, 
Building  221,  Anniston,  AL  36201-4199 

DAAE30,  2T    TACOM— Picatinny, 
Corporate  Contracting  Directorate,  ATTN: 
AMST-CM-CP,  Building  9,  Picatinny 
Arsenal.  NJ  07806-5000 

DAAE32.  D7  TACOM— Texarkana,  ATTN: 
AMSTA-RR-P,  100  Main  Drive,  Building 
110,  Texarkana,  TX  75507-5000 

DAAG60,  G8    United  States  Military 
Academy,  Directorate  of  Contracting, 
ATTN:  MADC,  Building  681,  West  Point, 
NY  10996-1594 

DAAG99,  ZY  U.S.  Army  Program  Manager- 
SANG,  ATTN:  AMCPM-NGA,  Unit  61304, 
APO  AE  09803-1304 

DAAHOl.CC    U.S.  Army  Aviation  and 
Missile  Command.  ATTN:  AMSAM-AC, 
Building  5303,  Martin  Road,  Redstone 
Arsenal,  AL  35898-5280 

DAAH03,  D8    U.S.  Army  Aviation  and 
Missile  Command,  ATTN:  AMSAM-AC, 
Building  5303.  Martin  Road,  Redstone 
Arsenal,  AL  35898-5280 

DAAHIO,  D9  Aviation  Applied  Technology 
Directorate,  AMCOM  RDEC  (Provisional)," 
ATTN:  AMSAM-RE^-AA-C,  Building  401, 
Lee  Boulevard,  Fort  Eustis,  VA  23604-5577 

D AAHl  1 ,  OV    U.S.  Army  Aviation  and 
Missile  Command,  Charles  Melvin  Price 
Support  Center,  ATTN:  AMSAM-AC-SS- 
BB,  100  First  Street,  Room  200,  Granite 
City,  IL  62040-1801 

DAAH12,ZF    IAS21VVG,  AMCOM  RDEC 
(Provisional),  ATTN:  AMSAM-RD-AA-Z- 
I,  Building  401.  Lee  Boulevard,  Fort  Eustis, 
VA  2.3604-5577 

DAAH13,  BJ  Corpus  Christi  Army  Depot, 
ATTN:  SIOCC-RS-AQ.  308  Crecy  Street, 
Cqfpus  Christi,  TX  78419-6170 
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DAAH  17,  ZN  Letterkenny  Army  Depot, 
ATTN:  SIOLE-KO,  1  Overcash  Avenue. 
Chambersburg,  PA  17201-4152 

DAAH23,  BS    U.S.  Army  Aviation  and 
Missile  Command,  ATTN:  AMSAM-AC, 
Building  5303,  Martin  Road,  Redstone 
Arsenal.  AL  35898-5280 

DABT01,F6    U.S.  Anny  Aviation  Center, 
Contracting  Office,  ATTN:  ATZQ-C, 
Building  T-00116,  Fort  Rucker.  AL  36362- 
5000 

DABT02,  2A    U.S.  Army  Chemical  and 
Military  Police,  Centers  and  Fort 
McClellan,  ATTN:  ATZN-DOC,  Building 
241-C,  Transportation  Road,  Fort 
McClellan,  AL  36205-5000 

DABTIO,  2B    U.S.  Army  Infantry  Center  and 
Fort  Benning,  ATTN:  ATZB-KT,  Building 
6,  Meloy  Hall,  Room  207,  Fort  Benning,  GA 
31905-5000 

DABTll,  2C  U.S.  Army  Signal  Center  and 
Fort  Gordon,  ATTN:  ATZH-CT,  Building 
2102,  Fort  Gordon,  GA  30905-5110 

DABT19,  2D    U.S.  Army  Combined  Arms 
Center  and  Fort  Leavenworth,  ATTN: 
ATZL-GCC  600  Thomas  Avenue,  Fort 
Leavenworth,  KS  66027-1389 

DABT23,  2E    U.S.  Army  Armor  Center  and 
Fort  Knox,  ATTN:  ATZK-DC,  Building 
4022,  Fort  Knox,  KY  40121-5000 

D ABT3 1 ,  2F    U.S.  Army  Engineer  Center 
and  Fort  Leonard  Wood,  ATTN:  ATZT- 
DOC.  Building  606,  PO  Box  140.  Fort 
Leonard  Wood,  MO  65473-0140 

DABT39,  2H     U.S.  Army  Field  Artillery 
Center  and  Fort  Sill.  ATTN:  ATZR-Q, 
Building  1803,  PO  Box  3501.  Fort  Sill,  OK 
73503-0501 

DABT43,  2J    Carlisle  Barracks,  ATTN: 

ATZE-DOC-C,  314  Lovell  Avenue,  Suite  1, 
Carlisle  Barracks,  PA  17013-5072 

DABT47,  2K    U.S.  Army  Training  Center 
and  Fort  Jackson,  ATTN:  ATZJ-DOC, 
Building  4340,  Magruder  Street,  Fort 
Jackson.  SC  29207-5491 

DABT51.  2L     U.S.  Army  Air  Defense 
Artillery  Center  and  Fort  Bliss.  ATTN: 
ATZC-DOC.  Building  2021.  1733 
Pleasonton  Road.  Fort  Bliss.  TX  79916- 
6816 

DABT57,  2N    Directorate  of  Peninsula 
Contracting,  ATTN:  ATZF-DPC,  Building 
2746,  Harrison  Loop,  Fort  Eustis,  VA 
23604-5293 

DABT59,  2Q    U.S.  Army  Combined  Arms 
Support.  Command  and  Fort  Lee.  ATTN: 
ATZM-DOC.  1830  Quartermaster  Road, 
Fort  Lee.  VA  23801-1606 

DABT60.  IL    TRADOC  Contracting  Activity. 
ATTN:  ATCA.  Building  2798.  Fort  Eustis. 
VA  23604-5538 

DABT61 ,  BF    The  Judge  Advocate  General's 
School,  U.S.  Army,  University  of  Virginia, 
ATTN:  JAGS-SSL-B  600  Massie  Road, 
Charlottesville,  VA  22903-1781 

DABT63.  BL  U.S.  Army  Intelligence  Center 
and  Fort  Huachuca.  ATTN:  ATZS-DK.  PO 
Box  12748.  Fort  Huachuca.  AZ  85670-2748 

DABT65.  BO    Mission  Contracting  Activity 
at  Fort  Leavenworth.  ATTN:  ATOB-AL. 
Room  303,  600  Thomas  Avenue.  Fort 
Leavenworth.  KS  66027-1389 

DABT67.  OQ    Commander  DLIFLC  &  POM. 
ATTN:  ATZP-DOC.  Building  276. 
Plummer  Street.  Presidio  of  Monterey.  CA 
93944-5006 


DACAOl.  DACWOl.  CK    U.S.  Army  Engineer 
District.  Mobile.  ATTN:  CESAM-CT.  PO 
Box  2288.  Mobile,  AL  36628-0001 
DACA02.  DACW02     U.S.  Army  Corps  of 
Engineers,  ATTN:  CEPR-ZA,  20 
Massachusetts  Avenue  NW,  Washington, 
DC  20314-1000 

DACA03,  DACW03,  CL    U.S.  Army  Engineer 
District,  Little  Rock,  ATfN:  CESWL-CT, 
PO  Box  867,  Little  Rock.  AR  72203-0867 

DACA05,  DACW05,  CM     U.S.  Army 
Engineer  District.  Sacramepto.  ATTN: 
CESPK-CT,  1325  J  Street,  Sacramento,  CA 
95814-2922 

DACA07,  DACW07,  CP    U.S.  Army  Engineer 
District,  San  Francisco,  ATTN:  CESPN-CT, 
333  Market  Street,  San  Francisco,  CA 
94105-2195 

DACA09,  DACW09,  CQ    U.S.  Army 
Engineer  District,  Los  Angeles,  ATTN: 
CES]PL-CT,  PO  Box  532711.  Los  Angeles. 
CA  90053-2325 

DACA17.DACWl7.es    U.S.  Army  Engineer 
District.  Jacksonville.  ATTN:  CESAJ-CT. 
PO  Box  4970.  Jacksonville.  FL  32232-0019 

DACA21.DACW21.CV    U.S.  Army  Engineer 
District.  Savannah.  ATTN:  CESAS-CT,  PO 
Box  889.  Savannah.  GA  31402-0889 

DACA23,DACW23.  CX    U.S.  Army  Engineer 
District.  Chicago.  ATTN:  CELRC-CT.  Ill 
North  Canal  Street,  Chicago,  IL  60606- 
7206 

DACA25.  DACW25,  CD    U.S.  Army  Engineer 
District,  Rock  Island,  Clock  Tower 
Building,  ATTN:  CEMVR-CT,  PO  Box 
2004.  Rock  Island.  IL  61204-2004 

DACA27.  DACW27.  CY     U.S.  Army  Engineer 
District.  Louisville.  ATTN:  CELRL-CT.  PO 
Box  59,  Louisville,  KY  40201-0059 

DACA29,  DACW29,  CZ    U.S.  Army  Engineer 
District,  New  Orleans.  ATTN:  CEMVN-CT. 
PO  Box  60267.  New  Orleans.  LA  70160- 
0267 

DACA31.DACW31.DA     U.S.  Army 
Engineer  District.  Baltimore.  Contracting 
Division.  ATTN:  CENAB-CT.  PO  Box 
1715.  Baltimore.  MD  21203-1715 

DACA33.  DACW33,  DB     U.S.  Army  Engineer 
District,  New  England,  ATTN:  CENAE-CT. 
696  Virginia  Road.  Concord.  MA  01742- 
2751 

DACA35.  DACW35,  DC    U.S.  Army  Engineer 
District.  Detroit.  ATTN:  CELRE-CT.  PO 
Box  1027.  Detroit.  MI  48321-1027 

DACA37,  DACW37,  DD    U.S.  Army 

^Engineer  District,  St.  Paul.  ATTN:  CEMVP- 
'\rr.  190  Fifth  Street  East,  St.  Paul,  MN 
55101-1638 

DACA38,  DACW38,  DE    U.S.  Army  Engineer 
District,  Vicksburg,  ATTN:  CEMVK-CT, 
4155  Clay  Street,  Vicksburg,  MS  39183- 
3435 

DACA41,DACW41.DH     U.S.  Army 
Engineer  District,  Kansas  City,  ATTN: 
CENWK-CT.  700  Federal  Building  601  East 
12th  Street.  Kansas  City.  MO  64106-2896 

DACA42.  DACW42.  DF    Vicksburg 
Consolidated  Contracts  Office.  ATTN: 
ERDC.  4155  Clay  Street.  Vicksburg.  MS 
39183-3435 

DACA43.  DACW43,  DJ     U.S.  Army  Engineer 
District,  St.  Louis.  ATTN:  CEMVS-CT, 
1222  Spruce  Street.  St.  Louis.  MO  63103- 
2833 

DACA45,  DACW45,  DK    U.S!l\nny 
Engineer  District,  Omaha.  ATTN:  CENWO- 


CT.  215  North  17th  Street.  Omaha.  NE 
68102-4978 
DACA47.  DACW47.  DM    U.S.  Army 
Engineer  District.  Albuquerque.  ATTN: 
CESPA-CT.  4101  Jefferson  Plaza  NE,^ 
Albuquerque,  NM  87109-3435 
DACA49,  DACW49.  DN     U.S.  Army 
Engineer  District.  Bu^o.  ATTN:  CELRB- 
CT.  1776  Niagara  Street.  Buffalo.  NY 
14207-3199 

DACA51.DACW51.CE    U.S.  Army  Engineer 
District.  New  York,  Contracting  Division, 
ATTN:  CENAN-CT,  26  Federal  Plaza,  New 
York,  NY  10028-0090 

DACA54.  DACW54.  DQ    U.S.  Army 
Engineer  District.  Wilmington.  ATTN: 
CESAW-CT.  PO  Box  1890.  Wilmington. 
NC  28402-1890 

DACA56.  DACW56,  DS    U.S.-  Army  Engineer 
District.  Tulsa.  ATTN:  CESWT-CT.  1645 
South  101st  East  Avenue,  Tulsa.  OK 
74128-4609 

DACA57.  DACW57,  DT    U.S.  Army  Engineer 
District.  Portland,  ATTN:  CENWP-CT.  PO 
Box  2946.  Portland.  OR  97208-2946 

DACA59.  DACW59.  DV     U.S.  Army 
Engineer  District.  Pittsburgh.  ATTN: 
CELRP-CT.  1000  Liberty  Avenue. 
Pittsburgh.  PA  15222-4186 

DACA60.  DACW60.  DW    U.S.  Army 
Engineer  District.  Charleston.  ATTN: 
CESAC-CT,  PO  Box  919,  Charleston,  SC 
29402-0919 

DACA61.  DACW61 .  CF    U.S.  Army  Engineer 
District.  Philadelphia.  Contracting 
Division,  ATTN:  CENAP-CT,  110  Penn 
Square  East,  Wanamaker  Building, 
Philadelphia,  PA  19107-3390 

DACA62.  DACW62.  DX    U.S.  Army 
Engineer  District.  Nashville  ATTN: 
CELRN-CT.  PO  Box  1070.  Nashville.  TN 
37202-1070 

DACA63.  DACW63.  DY     U.S.  Army 
Engineer  District.  Fort  Worth.  ATTN: 
CESWF-CT,  PO  Box  17300.  Fort  Worth.  TX 
76102-0300 

DACA64.  DACW64,  DZ  U.S.  Army  Engineer 
District.  Galveston.  ATTN:  CESWG-CT.  PO 
Box  1229,  Galveston.  TX  77553-1229 

DACA65.  DACW65.  EA     U.S.  Army  Engineer 
District.  Norfolk,  ATTN:  CENAO-CT,  803 
Front  Street,  Norfolk.  VA  23510-1096 

DACA66.  DACW66.  EB     U.S.  Army  Engineer 
District,  Memphis.  ATTN:  CEMVM-CT. 
167  North  Main  Street.  Room  B-202. 
Memphis,  TN  38103-1894 

DACA67,  DACW67.  EC    U.S.  Army  Engineer 
District.  Seattle.  ATTN:  CEJOWS^CT,  PO 
Box  3755,  Seattle.  WA  98124-3755 

DACA68.  DACW68,  YW     U.S.  Army 
Engineer  District.  Walla  Walla.  ATTN: 
CENWfW-CT.  201  North  3rd  Avenue.Walla 
Walla,  WA  99362-1876 

DACA69.  DACW69,  CG    U.S.  Army  Engineer 
District,  Huntington.  ATTN:  CELRH-CT. 
502  8th  Street,  Huntington.  WV  25701- 
2070 

DACA72.  DACW72.  ZA     U.S.  Army 
Humphreys  Engineer  Center  Support 
Activity.  ATTN:  CEHEC-CT.  Kingman 
Building.  Alexandria.  VA  22315-3860 

DACA75.  DACW75,  ZC    U.S.  Army  Engineer 
Ordnance  Program  Division,  ATTN: 
CETAC-OP-C,  APO  AE  09803-1303 

DACA78.  DACW78.  9V    Transatlantic 
Programs  Center,  ATTN:  CETAC-CT  201 
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Garrison,  Directa 

ATTN:  MCHG-C 

Avenue,  Aurora. 

DADA08,  BT    Dwi 


Prince  Frederick  Drive.  Winchester.  VA 
22602-5000 
DACA7g,  0ACW71  2R    U.S.  Army  Engineer 
District.  Japan.  ATTN:  CEPOf-CT  Unit 

4S010.  APO  AP  feaas-soio 

DACA81.  DACWSi,  CN    U.S.  Army 
Engineer  District  Far  East,  ATTN:  GEPOF- 
CT,  Unit  15546,  APO  AP  96205-0610 

DACA83,  DACW83.  ZH    U.S.  Army 
Engineer  District  Honolulu.  ATTN: 
CEPOH-CT.  Building  230,  Fort  Shafter,  HI 
96856-5540 

DACA8S,  DACW84.  ZJ    U.S.  Army  Engineer 
District,  Alaska,  ATTN:  CEPOA-CT.  PO 
Box  898.  Anchorage,  AK  99506-0898 

DACABZ,  DACWat  ZW    U.S.  Army 
Engineer  and  Subport  Center,  Huntsville, 
ATTN:  CEHNC-CT.  PO  Box  1600. 
HunUville.  AL  35807-4301 

DACA90.  DACWgq.  2S  U.S.  Army  Engineer 
District.  Europe,  ATTN:  CENAU-CT.  CMR 
410.  Box  7.  APO  AE  09096-9401 

DADA03,  8W  Fit^iraons  U.S.  Army 
ate  of  Contracting. 
:,  205  McCloskey 

80045-5000 
It  David  Eisenhower 
Medical  Center.  Southwest  Regional 
Contracting  Officje.  ATTN:  MCAA-SE. 
39706  40th  Street,  Fort  Gordon,  GA  30905- 
5650  I 

DADA09.  YY    William  Beaumont  Army 
Medical  Center,  ^reat  Plains  Regional 
Contracting  Offide,  ATTN:  MCAA-GP, 
Building  7777.  50OO  North  Piedras  Street, 
El  Paso,  TX  799a)-5001 

DADAlO,  ZQ    Ua  Army  Medical 
Command.  Medical  Contracting  Center, 
ATTN:  MCAA-a  Building  4197.  2107  17th 
Street.  Fort  Sam  Houston,  TX  78234-5015 

DADA13,  OW    Majligan  Army  Medical 
Center,  Western  (egional  Contracting 
Office,  ATTN:  MpAA-W,  9933A  West 
Johnson  Street.  Tlacoma,  WA  98431-1110 

DADA15,  OX    Walter  Reed  Army  Medical 
Center,  Director^e  of  Contracting,  ATTN: 
MCHL-ZC,  Builc  ing  T-20,  6825  16th 
Street  NW,  Wash  ington,  DC  20307-5000 

DADA16,  OY    Trip  ler  Army  Medical  Center. 
Pacific  Regional  Contracting  Office,  ATTN: 
MCAA-P,  Buildihg  160,  Krukowski  Road. 
Honolulu,  HI  96«  50-5000 

DADW30,  OF    Fori  Myer  Military 
Community,  Dire  ctorate  of  Contracting, 
ATTN:  ANMY-C  C,  204  Lee  Avenue,  Fort 
Myer,  VA  22211-  1199 

DADW35.  2M    MI  W  Acquisition  Center, 
9410  Jackson  Loc  p,  Fort  Belvoir,  VA 
22060-5134 

DADW36,  IJ    Fort  Meade  Directorate  of 
Contracting,  ATI  N:  ANME-OC,  Building 
2234,  Fort  Georgi  <.  G.  Meade,  MD  20755- 
5081 

DADW39.  OS     For  I  Hamilton  Military 
Community.  ATI  N:  ANFH-GC.  Building 
111,  Brooklyn,  NY  11252 

DADW49.  CM    Na  ional  Defense  University. 
Building  62.  Roo  n  203.  300  5th  Avenue, 
Fort  McNair,  DC  20319-5066 

DAHAOl.  9B     USF  FO  for  Alabama,  PO  Box 
3715.  Montgome  v,  AL  36109-0715 

DAHA02.  OG  USf  FO  for  Arizona.  5645  East 
McDowell  Road,  Phoenix,  AZ  85008-3442 

DAHA03,  9D  USF  FO  for  Arkansas.  Camp 
Robinson.  North  Little  Rock,  AR  72199- 
9600 


DAHA04.9N    USPFOforCalifiQmia.POBox 

8104.  Saa  Luis  Obispo,  CA  93403-8104 
DAHAOS.ZO    USPFO  for  Colorado.  ATTN: 

Mail  Stop  53,  660  South  Aspen  Street, 

Building  lOOS,  Aurora.  CO  80011-9511 
DAHA06.  IS    USPFO  for  Connecticut.  State 

Armory,  ATTN:  Contracting  Officer.  360 

Broad  Street.  Hartford,  CT  06105-3795 
DAHA07,  9A    USPFO  for  Delaware,  Grier 

Building.  1161  River  Road.  New  Castle,  DE 

19720-5199 
DAHA06,  2W    USPFO  for  Florida.  PO  Box 

1008,  St  Augustine,  PL  32085-1008 
DAHA09.  CO    USPFO  for  Georgia,  PO  Box 

17882.  Atlanta,  GA  30316-0882 
DAHAIO.  CU    USPFO  for  Idaho,  3489  West 

Harvard  Street.  Boise,  ID  83705-5004 
DAHAl  1 ,  9E     USPFO  for  Illinois.  ATTN: 

PFOIL-PC.  1301  North  McArthur 

Boulevard,  Springfield,  IL  62702-2399 
DAPiA12,  4E    USPFO  for  Indiana,  2002 

South  Holt  Road,  Indianapolis.  IN  46241- 

4839 
DAHA13,  9L    USPFO  for  Iowa.  Camp  Dodge. 

7700  NW  Beaver  Drive,  Johnston,  lA 

50131-1902 
DAHA14,  4Z    USPFO  for  Kansas,  2737 

South  Kansas  Avenue,  Topeka,  KS  66611- 

1170 
DAHA15,  6P    USPFO  for  Kentucky,  Boone 

National  Guard  Center,  120  Minuteman 

Parkway,  Frankfort,  KY  40601-6192 
DAHA16,  OA    USPFO  for  Louisiana, 

Building  39,  New  Orleans,  LA  70146-0330 
DAHA17,  OB     USPFO  for  Maine,  Camp 

Keys,  Augusta,  ME  04333-0032 
DAHA18.  OC    USPFO  for  Maryland,  State 

Military  Reservation,  301  Old  Bay  Lane, 

Havre  de  Grace,  MD  21078-4094 
DAHA19.  OD    USPFO  for  Massachusetts. 

ATTN:  Contracting  Officer,  50  Maple 

Street,  Milford,.MA  01757-3604 
DAHA20,  9F    USPFO  for  Michigan,  3111 

West  Joseph  Street,  Lansing,  MI  48913- 

5102 
DAHA21,  9K    USPFO  for  Minnesota,  Camp 

Ripley,  15000  Highway  115,  Little  Falls, 

MN  56345^173 
DAHA22,  CW    USPFO  for  Mississippi,  144 

Military  Drive,  Jackson,  MS  39208-8880 
DAHA23,  9H    USPFO  for  Missouri,  7101 

Military  Circle,  Jefferson  City,  MO  65101- 

1200 
DAHA24,  9P    USPFO  for  Montana,  PO  Box 

1157,  Helena,  MT  59624-1157 
DAHA25,  9S     USPFO  for  Nebraska,  1234 

MiliUry  Road,  Lincoln,  NE  68508-1092 
DAHA26     USPFO  for  Nevada,  2601  South 

Carson  Street,  Carson  City,  NV  89701-5596 
DAHA27,  9U     USPFO  for  New  Hampshire, 

PO  Box  2003,  Concord,  NH  03302-2003 
DAHA28,  ZK    USPFO  for  New  Jersey,  131 

Eggert  Crossing  Road,  Lawrenceville,  NJ 

08648-2805 
DAHA29    USPFO  for  New  Mexico,  ATTN: 

Contracting  Officer,  47  Bataan  Road,  Santa 

Fe,  NM  87502-4277 
DAHA30,  D2     USPFO  for  New  York,  330 

Old  Niskayuna  Road,  Latham,  NY  12110- 

2224 
DAHA31 .  D3     USPFO  for  North  Carolina, 

4201  Reedy  Creek  Road,  Raleigh.  NC 

27607-6412 
DAHA32,  D6    USPFO  for  North  Dakota,  PO 

Box  5511,  Bismarck,  ND  58506-5511 


DAHA33.9M    USPFO  forOhio.  2811  West 

Dublin-Gran vi  lie  Road.  Columbus.  OH 

43235-2788 
DAHA34 ,  9J    USPFO  for  Oklahoma,  3535 

Military  Circle  NE,  Oklahoma  City.  OK 

73111-4398 
DAHA35.  IX    USPFO  for  Oregon.  ATTN: 

USPFO-P.  PO  Box  14840.  Salem,  OR 

97309-5008 
DAHA36,  DL    USPFO  for  Pennsylvania. 

Department  of  Military  Afhirs,  ATTN: 

Contracting  Officer,  Armville.  PA  17003- 

5003 
DAHA37,  9W    USPFO  for  Rhode  Island,  330 

Camp  Street,  Providence,  RI  02906-1954 
DAHA38,  DU    USPFO  for  South  Carolina.  9 

National  Guard  Road,  Columbia,  SC 

29201-4766 
DAHA39,  VQ    USPFO  for  South  Dakota, 

2823  West  Main  Street.  Rapid  City,  SD 

57702-8186 
DAHA40,  YX    USPFO  for  Tennessee,  Powell 

Avenue,  PO  Box  40748,  Nashville,  TN 

37204-0748 
DAHA41,  9C    USPFO  for  Texas,  ATTN: 

Contracting  Officer,  PO  Box  5218,  Austin, 

TX  78563-5218 
DAHA42     USPFO  for  Utah,  PO  Box  2000, 

Draper,  UT  84020-2000 
DAHA43    USPFO  for  Vermont,  Camp 

Johnson,  Building  3,  PO  Box  2000. 

Colchester,  VT  05446-3004 
DAHA44,  ZR     USPFO  for  Virginia,  Building 

316,  Fort  Pickett,  Blackstone,  VA  23824- 

6316 
DAHA45,  ZX    USPFO  for  Washington, 

Building  32,  Camp  Murray,  Tacoma.  WA 

98430-5000 
DAHA46    USPFO  for  West  Virginia,  50 

Armory  Road,  Buckhaimon,  WV  26201- 

2396 
DAHA47,  9G     USPFO  for  Wisconsin,  8 

MadLson  Boulevard,  Camp  Douglas,  WI 

54618-5002 
DAHA48    USPFO  for  Wyoming.  5500 

Bishop  Boulevard,  Cheyenne,  WY  82009- 

3320 
DAHA49    USPFO  for  the  District  of 

Columbia,  Naval  District  of  Washington, 

189  Poremba  Court  SW,  Washington,  DC 

20373 
DAHA50     USPFO  for  Hawaii,  4208  Diamond 

Head  Road,  Honolulu,  Ffl  96816-4495 
DAHA51,2Z    USPFO  for  Alaska,  P&C 

Division,  PO  Box  B,  Camp  Denali,  Fort 

Richardson,  AK  99505-2600 
DAHA70    USPFO  for  Puerto  Rico,  PO  Box 

34069,  Fort  Buchanan,  PR  00904-4068 
DAHA72     USPFO  for  Virgin  Islands,  RR  #2. 

Box  9200,  Kinghill,  VI  00850-9200 
DAHA74     USPFO  for  Guam,  622  East 

Harmon  Industrial  Park  Road,  Tamuning, 

GU  96911-4422 
DAHA90,  2Y     National  Guard  Bureau, 

Contracting  Support,  1411  Jefferson  Davis 

Highway,  Arlington,  VA  22202-3231 
DAJAOl ,  9Q    RCO  Vicenza,  ATTN:  AEUCC- 

I,  Unit  31401,  Box  33.  APO  AE  09630-4033 
DAJA02,  G5     RCO  Seckenheim,  ATTN: 

AEUCC-S,  Unit  29331,  APO  AE  09266- 

0509 
DAJA16,  8X    RCO  Grafenwoehr,  ATTN: 

AEUCC-G,  Unit  28130,  APO  AE  09114- 

8130 
DAJA22,  G6    Wiesbaden  Regional 

Contracting  Center,  G6  ATTN:  AEUCC-C, 

CMR  410,  Box  741,  APO  AE  09096-0741 
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DA) A61 ,  9Z    RCO  Benelux,  ATTN:  AEUCC- 
B,  PSC  79,  Box  003,  APO  AE  09724-0003 

DAIA77     HQ,  USACCE  (Contracting  Cell, 
Deployed),  ATTN:  AEUCC-O,  Unit  29331, 
APO  AE  09266-0509 
.DA)A89,  FO     RCO  Wuerzburg,  ATTN: 
AEUCC-W,  Unit  26622,  APO  AE  09244- 
6622 

DA)A90,  OT    RCO  Bad  Kreuznach,  ATTN: 
AEUCC-BK,  Unit  24335,  APO  AE  09252- 
4355 

DA)B03,  F4    HQ,  EUSA,  Asst  Cofs 

Acquisition  Mgt.  ATTN:  EAAQ  (PARC), 
Unit  15236,  APO  AP  96205-0009 

DAJNOl,  IB     U.S.  Southern  Command,  Base 
Operations  Support  Activity  Miami,  7955 
NW  12th  Street,  Suite  450,  Miami,  FL 
33126-1823 

DAJN02,8V    Fort  Buchanan  Contracting 
Office,  ATTN:  SOFB-DOC,  Building  556, 
Fort  Buchanan,  PR  00934-5049 

DAIN21.  IV    Theater  Support  Brigade, 
Panama.  Directorate  of  Contracting,  ATTN: 
SOCO-CO,  Unit  7155,  APO  AA  34004- 
5000 

DAKF04.  ZE    Directorate  of  Contracting. 
Fort  Irwin,  ATTN:  AFZ)-DC,  PO  Box 
10039,  Fort  Irwin,  CA  92310-0039 

DAKF06,  IC    Directorate  of  Contracting,  Fort 
Carson,  ATTN:  AFZC-DOC,  1850  Mekong 
Street.  Building  6222,  Fort  Carson,  CO 
80913-4323 

DAKFIO.  ID    Directorate  of  Contracting, 
Fort  Stewart,  ATTN:  AFZP-DC,  1042 
William  H.  Wilson  Avenue,  Suite  219,  Fort 
Stewart,  GA  31314-3322 

DAKFll,  IE    Army  Atlanta  Contracting 
Center,  HQ,  U.S.. Army  Forces  Command, 
ATTN:  AFLG-PRC,  1301  Anderson  Way 
SW,  Fort  McPherson,  GA  30330-1096 

DAKF19,  IG  Directorate  of  Contracting, 
Fort  Riley,  ATTN:  AFZN-DOC,  PO  Box 
2248,  Fort  Riley,  KS  66442-0248 

DAKF23,  IH    Directorate  of  Contracting, 
Fort  Campbell,  ATTN:  AFZB-DOC. 
Building  2174,  13V2  &  Indiana  Streets.  Fort 
Campbell.  KY  42223-1100 

DAKF24,  Gl     Directorate  of  Contracting, 
Fort  Polk.  ATTN:  AFZX-DOC,  PO  Drawer 
3918.  Fort  Polk.  LA  71459-5000 

DAKF29,  2G    Directorate  of  Contracting. 
Fort  Dix,  ATTN:  AFRC-FA-DC.  Building 
5418,  3rd  Floor,  South  Scott  Plaza,  Fort 
Dix,  N)  08640-6150 

DAKF36,  IM  Directorate  of  Contracting, 
Fort  Drum,  ATTN:  AFZS-DOC,  45  West 
Street.  Fort  Drum,  NY  13602-5220 

DAKF40.  IN     Installation  Business  Office. 
Fort  Bragg  Contracting.  ATTN:  AFZA- 
IBO-C.  PO  Drawer  70120.  Fort  Bragg,  NC 
28307-0120 

DAKF48.  IQ    Headquarters.  Ill  Corps  and 
Fort  Hood,  III  Corps  and  Fort  Hood 
Contracting  Command,  ATTN:  AFZF-CC, 
761st  Tank  Batallion  Avenue,  Room  W103. 
Fort  Hood,  TX  76544-5025 

DAKF57.  IT    Directorate  of  Contracting.  Fort 
Lewis.  ATTN:  AFZH-DOC  MS  19.  ^ 
Building  2015,  Box  339500,  Fort  Lewis, 
WA  98433-9500 

DAKF61,  lU    Directorate  of  Contracting, 
Fort  McCoy.  ATTN:  AFRC-FM-DC, 
Building  2103.  8th  Avenue,  Fort  McCoy, 
WI 54656-5000 

DAMD17,  B3     U.S.  Army  Medical  Research 
Acquisition  Activity,  ATTN:  MCMR-AAA. 


820  Chandler  Street,  Frederick,  MD  21702- 
5014 

DAMTOl ,  OE  HQ,  MTMC,  ATTN:  MTAQ- 
A,  5611  Columbia  Pike,  Falls  Churclv  VA 
22041-5050 

DAMT02,  G3    Deployment  Support 
Command  (East),  ATTN:  MTDCE-LO-C, 
Building  42/7,  Military  Ocean  Terminal. 
Bayonne.  N)  07002-5302 

DAMT03,  G4    Deployment  Support 
Command  (West),  ATTN:  MTDCW-PAL- 
CO,  Building  1,  Alaska  Street,  Room  2336, 
Oakland,  CA  94626-5000 

DAPCOl,  IK  U.S.  Army.  Pacific.  Office  of 
the  ACSAM,  ATTN:  APAM,  Building  T- 
115,  B  Street,  Fort  Shafter,  HI  96858-5100 

DAPC49,  8U     U.S.  Army  Garrison.  Alaska, 
Directorate  of  Contracting,  ATTN:  APVR- 
RDOC,  PO  Box  5-525.  Fort  Richardson.  AK 
99505-0525 

DAPC50,  C)    U.S.  Army  Garrison.  Hawaii, 
Directorate  of  Contracting,  ATTN:  APVG- 
GK,  Building  520.  Pierce  Street,  Fort 
Shafter,  HI  96858-5025 

DASAOl ,  GO    U.S.  Army  Central 
Command — Saudi  Arabia.  Directorate  of 
Contracting,  ATTN:  ARCENT-SA.  Eskan 
Village  Riyadh,  Saudi  Arabia,  APO  AE 
09852 

DASA02    U.S.  Army  Central  Command- 
Kuwait.  ATTN:  ARCENT-KU-DOC.  Camp 
Doha,  Kuwait,  APO  AE  09889-9900 

DASA03    ARGENT  Contracting  Office, 
ATTN:  AFRD-PARC.  Building  363,  Fort 
McPherson.  GA  30330-7000 

DASA04  U.S.  Army  Central  Command- 
Qatar.  ATTN:  ARCENT-QA-DOC.  Doha. 
Qatar.  APO  AE  09898 

DASCOl,  Y)    HQ  USAINSCOM,  Directorate 
of  Contracting.  ATTN:  lAPC-DOC.  8825 
Beulah  Street,  Fort  Belvoir,  VA  22060- 
5246 

DASC02.  YV    National  Ground  Intelligence 
Center.  ATTN:  lANG-LOG.  220  Seventh 
Street  NE,  Charlottesville.  VA  22902-5396 

DASG60.  CB    U.S.  Army  Space  and  Strategic 
Defense  Command.  Deputy  Commander. 
ATTN:  SMDC-CM-AP,  P6  Box  1500. 
Huntsville.  AL  35807-3801 

DASG62,  CH    U.S.  Army  Space  Command. 
ATTN:  SMDC-AR-CM.  1670  North 
Newport  Road,  Suite  211,  Colorado 
Springs.  CO  80916-2849 

DASW01.F7    Defense  Supply  Ser\'ice— 
Washington,  ATTN:  Policy  "and 
Compliance,  5200  Army  Pentagon.  Room 
1D245,  Washington.  DC  20310-5200 

DASW02.  IW    loint  Visual  Information 
Activitv.  ATTN:  IDHQS-AVIC-W,  601 
North  Fairfax  Street,  Room  334. 
Alexandria.  VA  22314-2007 

DATMOl .  OR  U.S.  Army  ATEC  Contracting 
Activity,  ATTN:  CSTE^A.  PO  Box  Y.  Fort 
Hood,  TX  76544-0770 

Part  3 — Navy  Activity  Address  Numbers 

*An  asterisk  indicates  a  two-digit  code  of  a 
major  command  that  is  shared  with 
subordinate  activities.  Such  subordinate 
activities  will  indicate  the  Unit  Identification 
Code  of  the  major  command  in  parentheses. 
e.g..(MA)00011). 

NOOOl  1 .  LB  * ,  LBZ  Chief  of  Naval 
Operations.  2000  Navy  Pentagon. 
Washington,  DC  20350-2000 

N00012,HX*,  V8*,  V8Y     Assistant  for 
Administration,  Under  Secretary  of  the 


Navy.  1000  Navy  Pentagon.  Washington, 

ex:  20350-1000 
N00013.  MR     ludge  Advocate  General. 

Hoffman  Building  2.  Room  8N45N.  200 

Stovall  Street.  Alexandria.  VA  22332-2400 
NOOOl  4.  EE*.  EEO-9    Office  of  Naval 

Research.  800  North  Quincv  Street. 

Arlington.  VA  22217-5660' 
N00015,  LO*.  LOZ    Director.  Office  of  Naval 

Intelligence.  4251  Suitland  Road. 

Washington.  DC  20395-5720 
N00018,  MC*.MDM5*.QA*.MCZ    Chief. 

Bureau  of  Medicine  and  Surgery,  2300  E 

Street  NW.  Washington.  DC  20372-5300 
N00019,  EF* .  GU* ,  EFO-9    Commander. 

Naval  Air  Systems  Command  (Code  T). 

47123  BuseRoad.  Unit  IPT,  Patuxent  River. 

MD  20670-1547 
N00022,ML*.MQ*,NV*.MLZ    Contracting 

Officer,  Chief  of  Naval  Personnel,  2  Navy 

Annex.  Washington,  DC  20370-2000 
N00023,  41*.  L5*.  4)0-9    Commander.  Naval 

Supply  Systems  Command.  PO  Box  2050. 

5450  Carlisle  Pike.  Mechanicsburg.  PA 

17055-0791 
N00024.  EH* ,  UO* ,  EHO-9    Commander, 

Naval  Sea  Systems  Command,  2531 

Jefferson  Davis  Highway,  Arlington,  VA 

22242-5160 
N0O025,  E|*,  FZ*,  EIO-9    Commander.  Naval 

Facilities  Engineering  Command, 

Washington  Navy  Yard.  1322  Patterson 

Avenue.  Suite  1000.  Washington.  DC 

20374-5362 
N00030.  EK*.  EKO-9    Strategic  Systems  ' 

Programs.  1931  lefferson  Davis  Highway. 

Arlington,  VA  22241-5362 
N00033,  EL*.  ELO-9    Commander.  Military 

Sealift  Command.  Washington  Navy  Yard. 

914  Charles  Morris  Court  SE.  Washington. 

DC  20398-5540 
N00038.  (MA)OOOll).  LB-5    Commander-in- 
Chief.  U.S.  Pacific  Command.  Box  64017. 

Camp  H.  M.  Smith.  HI  96861-t017 
NOO039.  NS*.  NSO-9    Commander.  Space 

and  Naval  Warfare  Systems  Command. 

4301  Pacific  Highway.  San  Diego.  CA 

92110-3127 
N00061 .  NL* .  NLZ    Commander-in-Chief. 

U.S.  Naval  Forces.  Europe.  (London.  UK). 

FPOAE  09499-0153 
N00062.8A*.Lr*.RO*.8AO-9    Chief  of 

Naval  Educ.-.tion  and  Training,  Code  013. 

NAS.  Pensacola.  FL  32508-5100 
N00063.  NT*.NTZ    Naval  Computer  and 

Telecommunications  Command.  4401 

Massachusetts  Avenue  NW.  Washington. 

DC  20394-5460 
N00069.  8Q*.  8QZ    Naval  Security  Group 

HQ.  9800  Savage  Road.  Suite  6585.  Fort 

George  Meade.  MD  20775-6585 
N00102.  EN    Commander.  Portsmouth  Naval 

Shipyard.  Building  153.  6th  Floor. 

Portsmouth.  NH  03804-5000 
N00104.  EP.  EQ    Commander.  Naval 

Inventory  Control  Point.  5450  Carlisle  Pike. 

Box  2020.  Mechanicsburg.  PA  17055-0788 
N00105.  IT    Commander.  Naval  Ambulatory 

Care  Center.  1  Ayres  Circle.  Building  H-1. 

Portsmouth.  NH  03804-5000 
N00123,  ES    Commanding  Officer,  Fleet  and 

Industrial  Supply  Center,  937  North  Harbor 

Drive,  San  Diego,  CA  92132-0060 
N00124,  M5    Commanding  Officer,  Naval 

War  College,  686  Gushing  Road.  Newport. 

RI  02841-1207 
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N00128.  EU 
Administrative 
Station,  Great 

N00129.  EV 
Submarine  Base 
156.  Code  1150. 

N00140.  EX.  LA 
and  Industrial  S 
Detachment  Phi 
Avenue,  Build 
19111-5083 

N00153,  NO 
East  Beach  Bou 
39501-3111 

N00158,  3V    Com 
Station.  loint 
Willow  Grove.  P, 

NOOiei.FA  Su 
Academy.  121 
21402-5000 

N00162.  (MAJOOOl^) 
Commanding 
Clinic,  250  Woo( 
21402-5050 

N00164.  FC 
Naval  Surface 
Highway  361, 
47522-5001 

N00166,  (MAI0001|1) 
Officer,  Naval  A 
Loop,  Building 
Base,  Washingtoji 

N00167.  FD 
Division,  Naval 
9500  MacArthur 
Bethesda,  MD 

N00168,  FE 
Naval  Medical 
Avenue,  Build 
20889-5600 

N0017A    Atlantic 
Facility,  Roosevelt 
3023,  Naval 

N00171.N5 
Washington 
N  Street  SE,  Sui 
20374-5001 

N00173.  FF     Nava 
4555  Overlook 
DC  20375-5320 

N00174.  FG 
Division,  Naval 
101  Strauss 
Head.  MD 

N00178 

Naval  Surface 
Dahlgren  Road 

N00181.FJ 
Shipyard  Facili 
Center,  PO  Box 
23709-5000 

N00183. JX 
Medical  Center, 
Building  250. 

N00187.  3|    Comri 
Public  Works 
Maryland  Avenije 
3095 

N00188,  H2 
Air  Station.  942( 
23511-2197 

N00189,  FK,  H3  I 
and  Industrial  S 
Street.  Suite  60C , 

N00196,  3K 
Station.  Atlanta 
Marietta,  GA 


SupAly  Department.  Naval 
Qommand,  Naval  Training 
IL  60088-5300 
Comhianding  Officer. 

New  London, PO  Box 

jroton,CT  06349-5156 

( )fficer-in-Charge,  Fleet 

pply  Center,  Norfolk, 

I  idelphia,  700  Robbins 

im  J  2B,  Philadelphia,  PA 

Gov*nor.  Naval  Home,  01800 
l^vard,  Gulfport,  MS 

nanding  Officer,  Naval  Air 
Re!  erve  Base.  PO  Box  21, 
^ 19090-5021 
intendent,  U.S.  Naval 
Road,  Annapolis,  MD 


Wa  ;h 

its: 


litr 


Pert 


MDG-H 
icer.  Naval  Medical 
Road,  Annapolis,  MD 


Comi  nander.  Crane  Division. 
W  irfare  Center,  300 
Btjilding  64,  Crane,  IN 

LCO-1     Commanding 
Facility.  1  San  Diego 
3(198.  Andrews  Air  Force 
DC  20762-5518 
Comjnander.  Carderock 

urface  Warfare  Center, 
Boulevard.  West 
7-5700 
Commanding  Officer,  National 
C  snter,  8901  Wisconsin 
Im  !  54.  Bethesda,  MD 

Fleet  Weapons  Training 
Roads.  PSC  1008.  Box 
Station.  FPO  AA  34051-9000 
Comjnandant,  Naval  District 
ington  Navy  Yard,  1014 
200,  Washington,  EX: 


Research  Laboratory, 
ue  SW,  Washington. 


A  ven 


Commander.  Indian  Head 

urface  Warfare  Center, 
AveAue.  Building  1558,  Indian 
I 2064C -5035 
Commar  der.  Dahlgren  Division, 
W  irfare  Center,  17320 
I  )ahlgren.  VA  22448-5100 
Comiiiander,  Norfolk  Naval 

Support,  Public  Works 
!  000,  Portsmouth.  VA 


ComAianding  Officer.  Naval 
j4  Lewis  Minors  Street, 
smouth.  VA  23708-2297 
anding  Officer.  Navy 
Colter.  Naval  Station.  9742 
Norfolk.  VA  23511- 

Comjnanding  Officer,  Naval 
3rd  Avenue.  Norfolk,  VA 

Commanding  Officer,  Fleet 
pply  Center.  1968  Gilbert 
Norfolk.  VA  23511-3392 
Comhianding  Officer.  Naval  Air 
1000  Halsey  Avenue. 
30*60-5099 


N00203,  (MAI00018),  MCL    Commanding 

Officer,  Naval  Hospital  Pensacola,  6000 

West  Highway  98,  Building  2269, 

Pensacola,  FL  32512-0003 
N00204,  FN    Commanding  Officer,  Naval 

Air  Station  Pensacola,  395  Millington 

Avenue.  Pensacola.  FL  32508-5014 
N00205.  FP    Commanding  Officer,  Naval 

Support  Activity  New  Orleans,  2300 

General  Meyer  Avenue,  New  Orleans,  LA 

70142-5000 
N00206    Commanding  Officer,  Naval  Air 

Station  Joint  Reserve  Base,  400  Russel 

Avenue,  Building  31,  Belle  Chasse,  LA 

70143-5012 
N00210,  (MAI00062)    Commanding  Officer, 

Naval  Training  Center  Great  Lakes, 

Building  3200,  Code  N23,  2601A  Paul 

Jones  Street,  Great  Lakes,  IL  60088-5127 
N002 1 1 ,  (MAJOOOl  8) ,  MCQ-S    Commanding 

Officer,  Naval  Hospital,  Hospital  Supply, 

Building  IH,  Great  Lakes,  IL  60088-5230 
N00213,  H4     Commanding  Officer,  Naval 

Air  Station  Key  West,  PO  Box  9030, 

Building  A-314,  Key  West,  FL  33040-9001 
N00215,  3W    Commanding  Officer,  Naval 

Air  Station,  8100  West  Jefferson  Boulevard, 

Dallas,  TX  75211-9501 
N00216,  FR    Commanding  Officer,  Naval  Air 

Station,  1001  D  Street,  Corpus  Christi,  TX 

78419-5021 
N0022A    Commander,  Afloat  Training 

Group  Atlantic,  8952  First  Street,  Suite 

150,  Norfolk,  VA  23511-3799 
N00231,(MAJ00018),J54    Commanding 

Officer,  Naval  Medical  Clinic,  2200  Lester 

Street,  Quantico,  VA  22134-6050 
N00232,  (MAJ00018),  MCB-F    Commanding 

Officer,  Naval  Hospital  Jacksonville, 

Building  H-2091,  Code  0603,  Jacksonville, 

FL  32214-5000 
N00244,  NW    Naval  Supply  Center,  Naval 

Base,  937  North  Harbor  Drive,  San  Diego, 

CA  92132-0060 
N00245,  (MAJ00070),  LPN     Commanding 

Officer,  Naval  Station,  3455  Senn  Road, 

San  Diego,  CA  92136-5084 
N00246,  H5    Naval  Air  Station,  North 

Island,  San  Diego,  CA  92135-5112 
N00250  FW    Commander,  Navy  Exchange 

Service  Command,  3280  Virginia  Beach 

Boulevard,  Virginia  Beach,  VA  23452-5724 
N00251  FX    Commander.  Puget  Sound 

Naval  Shipyard.  1400  Farragut  Avenue, 

Bremerton,  WA  98314-5000 
N00253  FY    Commanding  Officer,  Keyport 

Division,  Naval  Undersea  Warfare  Center, 

614  Dowell  Street.  Keyport,  WA  98345- 

7610 
N00259,  (MAI00018),  JE    Commanding 

Officer.  Naval  Medical  Center,  34800  Bob 

Wilson  Drive,  Suite  1800.  San  Diego,  CA 

92134-5001 
N00262,  (MAJ00027,  MUG     Marine  Air 

Corps  Facility,  2100  Belleau  Avenue. 

Quantico,  VA  22134-5063 
N00275,  3M    Commanding  Officer.  Naval 

Air  Reserve  Activity  Chicago,  615  Barry 

Road.  Naval  Training  Center,  Building  190, 

Great  Lakes,  IL  60088-5707 
N00281,  (MAI00062)  L90-1     Commanding 

Officer,  Fleet  Combat  Training  Center, 

Atlantic  Dam  Neck,  1912  Regulus  Avenue, 

Virginia  Beach,  VA  23461-2098 
N00285,  (MAI00018)  MDR    Commanding 

Officer,  Naval  Hospital,  10651  E  Street, 

Corpus  Christi,  TX  78419-5200 


N00311,GA    Commander,  Pearl  Harbor 
Naval  Shipyard,  PO  Box  400,  401  Avenue 
E,  Suite  124.  Pearl  Harbor,  HI  96860-5350 

N0031A,  Commander,  (MAJ00060),  JOK-M 
JOY-Z    Naval  Special  Warfare  Group 
Two,  Naval  Amphibious  Base,  Little  Creek, 
Norfolk,  VA  23521-5340 

N00318,  (MAI00027,  MUK-M     Contracting 
Office  (Code  LSCP),  Marine  Corps  Base 
Hawaii,  Supply  Dept,  PO  Box  63063, 
MCBH  Kaneohe  Bay,  HI  96744-3063 

N00367,  (MAJ00023),  L5G    Commanding 
Officer,  Navy  Fleet  Support  Office,  5450 
Carlisle  Pike,  PO  Box  2010,  Building  409, 
Code  9243.  Mechanicsburg,  PA  17055- 
0787 

N00383,  GB,  GC    Commanding  Officer, 
Naval  Inventory  Control  Point,  700 
Robbins  Avenue,  Philadelphia,  PA  19111- 
5098 

N00391,EP,  EQ,  GB,GC    Commanding 
Officer,  Naval  Inventory  Control  Point,  700 
Robbins  Avenue,  Philadelphia,  PA  19111- 
5098 

N00406,  GE  Commanding  Officer,  Fleet  and 
Industrial  Supply  Center,  Puget  Sound,  467 
W  Street,  Bremerton,  WA  98314-5100 

N00421,  M8    Naval  Air  Warfare  Center, 
Aircraft  Division,  47253  Whalen  Road, 
Building  588,  Patuxent  River,  MD  20670- 
1463 

N00600  GG    Officer-in-Charge,  Fleet  and 
Industrial  Supply  Center,  Norfolk, 
Detachment  Washington,  Washington  Navy 
Yard,  Building  200  901  M  Street  SE, 
Washington,  DC  20374-5014 

N00604  NQ    Commanding  Officer,  Fleet  and 
Industrial  Supply  Center,  PO  Box  300, 
Pearl  Harbor,  HI  96860-5300 

N00620,  H6    Commanding  Officer,  Naval 
Air  Station.  Whidbey  Island,  1170  West 
Lexington  Street,  Oak  Harbor.  WA  98278- 
5000 

N00639.  H7    Commanding  Officer,  Naval 
Support  Activity  Memphis,  5720  Integrity 
Drive,  Building  S-242,  Millington,  TN 
38054-5045 

N0O7O2,  (MAI00069),  8QM-N    Commander, 
Naval  Security  Group  Activity,  10  Fabbri 
Green,  Suite  70,  Winter  Harbor,  ME  04693- 
0900 

N0O743,  8N    Commanding  Officer,  Naval 
Computer  and  Telecommunications 
Station  Puerto  Rico,  PSC  1008.  Box  3022, 
FPO  AA,  PR  34051-8200 

N00950,  8R    Commanding  Officer,  Naval 
Computer  and  Telecommunications  Area 
Master  Station.  EASTPAC  500  Center 
Street,  Wahiawa,  HI  96786-3050 

N001024,  (MAI00023)     Commanding 
Officer,  USS  Constitution,  Building  5, 
Boston  National  Historical  Park, 
Chariestown,  MA  02129-1797 

N00308A,  (MAJ00033)    Commanding' 
Officer,  Military  Sealift  Command  Office 
Port  Canaveral,  PO  Box  4066,  Patrick  AFB, 
FL  32925-7468 

N00434A,  (N00022),  MQL    Officer-in- 
Charge,  United  States  Navy  Band, 
Washington  Navy  Yard,  Building  105,  901 
M  Street  SE,  Washington,  DC  20374-5054 

N00463A,  (MAJ00024),  EHC    Commanding 
Officer,  Navy  Experimental  Diving  Unit, 
321  Bullfinch  Road,  Panama  City,  FL 
32407-7015 

N00534A'',  (MAJ00019),  EFG    Commanding 
Officer,  Pacific  Missile  Range  Facility 
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(Code  7040),  Barking  Sands,  Kokaha,  HI 

96752-0128 
N00597A,  (MAJ00012),  HXP-W    Director, 

Office  of  Civilian  Personnel  Management, 

Southeast  Region,  Building  A-67,  Naval 

Base.  Norfolk,  VA  23511-6098 
N00608A,    Commanding  Officer,  National 

Naval  Regional  Dental  Center,  8901 

Wisconsin  Avenue,  Building  2,  Bethesda, 

MD  20889-5602 
N00610A,  (MAI00062),  L98    Commanding 

Officer,  Naval  Diving  and  Salvage  Training 

Center,  350  South  Crag  Road.  Panama  City. 

FL  32407-7016 
N00618A.  (MAJ00062),  8AE    Commanding 

Officer,  School  of  Music.  1420  Gator 

Boulevard,  Norfolk.  VA  23521-2617 
N00622A    Commanding  Officer.  Naval 

School  of  Health  Sciences,  8901  Wisconsin 

Avenue,  Building  141,  Bethesda,  MD 

20889-5611 
N00708A,  (MAI00024),  UOA-B     Naval 

WarfcU'e  Engineering  Activity,  Fort 

Hueneme  Division,  Naval  Surface  Warfare 

Center,  PO  Box  10,  Yorktown.  VA  23691- 

0010 
N009158    Commander,  Reserve  Patrol  Wing 

Atlantic,  513  Park  Crescent,  Norfolk,  VA 

23511-4091 
N30530,  (MAJ00023)    Commanding  Officer. 

Naval  Air  Reserve  Center,  2988  North 

Access  Road.  Columbus.  OH  43217-1199 
N30829,  (MAI00061),  NLO-2     Officer-in- 

Charge,  Naval  Support  Activity,  Naples 

Detachment  (Gaeta.  Italy),  PSC  811. 

ADMIN,  FPO  AE.  NA  09609-1001 
N30929.     Commanding  Officer.  Navy  Flight 

Demonstration  Squadron  (Blue  Angels), 

390  San  Carlos  Road,  Suite  A,  Pensacola. 

FL  32508-5508 
N31020,  (MAJ00011),LBP-Y    Commanding 

Officer,  Naval  Reserve  Information  Systems 

Office,  4400  Dauphine  Street,  New 

Orleans,  LA  70146-0001 
N31188    Commanding  Officer.  Naval 

Security  Group  Activity  Sugar  Grove, 

Building  324,  Sugar  Grove,  WV  26815- 

5399 
N31699,  (MAI0O0I2).  V8Z    Office  of  the 

Under  Secretary  of  the  Navy,  1000  Navy 

Pentagon.  Room  4E732.  Washington.  DC 

20350-1000 
N31954.  (MAI00062),  ROX     Submarine 

Training  Facility,  544  White  Road.  San 

Diego,  CA  92106-3550 
N31980,  (MAJ00033)    Commander.  Military 

Sealift  Command.  140  Sylvester  Road.  San 

Diego,  CA  92106-3521 
N32205,  (MAJ00033)     Commander,  Military 

Sealift  Command,  Contracts  and  Business 

Management  West,  140  Sylvester  Road, 

San  Diego,  CA  92106-3521 
N32263    Officer-in-Charge-of-Construction, 

Mediterranean  Contracts  Office  Naples, 

PSC  817,  Box  100,  FPO  AE,  NA  09622- 

0100 
N32434    Commander,  Fleet  and  Industrial 

Service  Center  (Yokosuka  Det  Okinawa), 

Purchasing  and  Contracting  Kadena,  PSC 

480, -FPO  AP.  NA  96370-0006 
N32515.  (MAJOOOll).  VSF    Patrol  Wing  One, 

Detachment  Kadena,  Supply  Department, 

PSC  480.  Box  055.  FPO  AP.NA  96370- 

005^ 
N32778,  (MAI00070),  41^:'  Commander, 

Fleet  Activities,  Chinhae  (Korea),  PSC  479. 

FPO  AP,  NA  96269-1100 


N32960.  K2    Commanding  Officer.  Navy 
Support  Activity  La  Maddalena.  PSC  816. 
FPO  AE.  NA  09612-0006 

N33191     Commanding  Officer.  Engineering 
Field  Activity  Mediterranean,  PSC  810, 
Box  51,  APO  AE.  NA  09622-0051 

N35697    Director.  Defense  Activity  for  Non- 
Traditional  Education  Support.  6490 
Saufley  Field  Road.  Pensacola.  FL  32509- 
5243 

N35949.  (MAJ00018),  J5S    Commanding 
Officer.  Naval  Hospital,  Marine  Corps  Air 
Ground  Combat  Center,  Box  788250, 
Twentynine  Palms,  CA  92278-8250 

N39088,  (MA)00022).  NVF    Commanding 
Officer,  Navy  Recruiting  Orientation  Unit, 
206  South  Avenue,  Suite  C.  Pensacola,  FL 
32508-5102 

N39163,  (MAJ00018).  MDO-9    Commanding 
Officer,  Naval  Hospital  Sigonella.  Italy, 
PSC  812.  Box  2670,  FPO  AE.  NA  09627- 
2670 

N39479,  (MAJ00023)     Commander,  Naval 
Air  Reserve  Activity,  Selfridge  ANGB, 
41130  Castle  Avenue,  Building  1422, 
Selfridge  ANGB,  MI  48045-5008 

N39539    Officer-in-Charge,  U.S.  Naval  Air 
Pacific  Repair  Activity,  Detachment 
Okinawa.  PSC  556,  Box  222,  FPO  AP,  NA 
98636-0222 

N39830,  (MAI00030),  EXE    Directorate  of 
Contracting  (Code  52),  Naval  Security 
Station.  Building  18-139.  3801  Nebraska 
Avenue  NW,  Washington,  DC  20393-5440 

N39849,  (MAJ00025)  Officer-in-Charge. 
Navy  Public  Works  Detachment 
Philadelphia,  U.S.  Naval  Base,  Building  1, 
Philadelphia,  PA  19112-5087 

N42055  Commanding  Officer,  Beachmaster 
Unit  Two,  1745  10th  Street.  Norfolk.  VA 
23521-2942 

N42237.  7A  Commanding  Officer,  Naval 
Submarine  Base  Public  Works  Department, 
1063  Tennessee  Avenue,  Kings  Bay,  GA 
31547-2606 

N42985,  LB  Chief,  Naval  Forces  Division, 
U.S.  Military  Training  Mission,  Kingdom 
of  Saudi  Arabia,  Unit  61300.  Box  5.  APO 
AE,  NA  09803-1300 

N44249  Officer-in-Charge-of-Construction, 
Naval  Facilities  Engineering  Command 
Contracts,  1005  Michael  Road,  Camp 
Lejeune,  NC  28547-2521 

N44250  Officer-in-Charge-of-Construction, 
Naval  Facilities  Engineering  Command 
Contracts,  Kefiavik  IC,  PSC  1003,  Box  28, 
FPO  AE,  NA  09728-0328 

N44251  Officer-in-Charge-of-Construction, 
Naval  Facilities  Engineering  Command 
Contracts  (Guantanamo),  Naval  Base  PSC 
1005.  Box  37,FPO  AE.  NA  09593-0137 

N44255  Commanding  Officer,  Engineering 
Field  Activity.  Northwest.  19917  7th 
Avenue  NE,  Poulsbo.  WA  98370-7570 

N44416,  (MAI00023)  Defense  Printing 
Service  Northeast  Area,  700  Robbins 
Avenue,  4fL  Philadelphia,  PA  19111-5093 

N45045.  (MAJ00012)  V8A  Navy  Comptroller 
Standard  Systems  Activity  Det.,  Raleigh 
Oaks  Plaza  BuiVding,  3606  Austin  Peay 
Highway,  Memphis,  TN  38128-3757 

N45411,  (MAf00070)  LPE  Commanding 
Officer,  ssault  Craft  #5  PO  Box  555161, 
Camp  Pendleton,  CA  92055-5003 

N45534,  (MA)00024)  EHN  AEGIS  Combat 
Flight  Facility,  Building  V-10,  Library  K. 
Wallops  Island.  VA  23337-5000 


N45610  Commanding  Officer.  Navy 
Consolidated  Brig.  1050  Remount  Road. 

Building  3107,  Charleston,  SC  29406-3515 
N45806  Officer-in-Charge-of-Construction. 

Naval  Facilities  Engineering  Command 
Contracts.  9324  Virginia  Avenue.  Norfolk. 

VA  23511-3689 
N45809  Officer-in-Charge-of-Construction. 

Naval  Facilities  Engineering  Command. 

Building  820.  Naval  Air  Station  Oceana. 

Virginia  Beach.  VA  23460-5121 
N45810Officer-in-Charge-of-C(Aistruction. 

Naval  Facilities  Engineering  Command 

Contracts.  Little  Creek.  1450  Seventh 

Street.  Norfolk.  VA  23521-2443 
N45854,  (MAJOOOll)  LBE  Commanding 

Officer,  Fleet  Surveillance  Support 

Command,  Chesapeake,  1298  Olympic 

Avenue,  Chesapeake.  VA  23322-5010 
N46077  Director.  (MAJ00033)  Military 

Sealift  Command.  TAGOS  Project  Office 

East,  2425  Stalwart  Road.  Suite  200, 

Norfolk.  VA  23521-3326 
N46531.(MAJ00012).HXO-E  Office  of 

Civilian  Personnel  Management,  National 

Capital  Region,  801  North  Randolph  Street, 

Arlington,  VA  22203-1977 
N46656,  NP  Telecommunication 

Management  Detachment  West,  937  North 

Harbor  Drive,  San  Diego,  CA  92132-5104 
N47408,  (MAI00025),  E[P-W  Commanding 

Officer,  Naval  Facilities  Engineering 

Command  Contracts  Office.  Seabee 

Logistics  Center,  Building  41,  Code  27, 

4111  San  Pedro  Street,  Port  Hueneme,  CA 

93043-4410 
N47764  (MAJ00023)  Officer-in-Charge.  Navy 

Reserve  Recruiting  Command  (Det  Two). 

Building  3400.  Room  230,  NTC.  Great 

Lakes.  IL  60088-5709 
N47767  Officer-in-Charge.  Naval  Reserve 

Recruiting  Command  Det  5.  4040 

Blackburn  Lane,  Suite  210,  Burtonsville. 

MD  20866-1170 
N47898  (MAI00074),  QUA-B  Naval  Special 

Warfare  Development,  Fleet  Combat 

Training  Center,  Atlantic,  Dam  Neck, 

Building  310.  Virginia  Beach.  VA  23461- 

5200 
N48066  Commanding  Officer.  Navy 

Recruiting  District  New  England  495 

Summer  Street.  Boston.  MA  02210-2103 
N48067,  (MAI00023)  Commanding  Officer. 

Navy  Recruiting  District  Chicago.  3400 

Patton  Road.  Suite  300.  Fort  Sheridan.  IL 

60037-1288 
N48068.  (MA)00023)  Commanding  Officer, 

Navy  Recruiting  District  Columbus. 

Federal  Building.  Room  609.  200  North 

High  Street.  Columbus.  OH  44142-2474 
N48069,  (MAI00023)  Commanding  Officer. 

Navy  Recruiting  District  Michigan.  1155 

Brewery  Park  Boulevard.  Suite  320. 

Detroit,"  MI  48207^221 
N48142.  (MA)00012).  V80-1.  Assistant 

Secretary  of  the  Navy.  Research. 

Development  and  Acquisition.  1000  Navy 

Pentagon.  Washington.  DC  20350-1000 
N48389,  Commanding  Officer.  Joint  Maritime 

Facility.  St.  Mawgawn,  UK.PSC  804.  Box  3. 

FPO,  AE.  NA  09409-1003 
N48398,  (MAJ00070).  4LD  Commander,  U.S. 

Naval  Forces  Alaska.  PO  Box  25517. 

Juneau.  AK  99802-5517 
N48984.  (MAJ00023),  L5E  Defense  Printing 

Service  Detachment  Office.  901  South 

Drive.  Scott  Air  Force  Base,  IL  62225-5106 
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N49399  (MAJOOOef ) 
Officer.  Naval 
Supply  Operatiojis 
Groton,  CT 

N49872.  (MAJOOOI 
Naval  Media 
Anacostia,  Bui 
Capital  Street  SV ' 
5819 

N53210.  (MAlOOOeJ)) 
Unit  2.  Naval 
Creek,  2901 
VA  23521-3322 

N53825  GY 
Force.  U.S.  Atl 
Avenue,  Buildin 
23551-2494 

N53863,  (MAJOOOeJ)) 
Surface  Warfare 
Amphibious  Drife 
2850 

N55105,  (MAjOOOep) 
Officer.  Amphib 
Battalion  Two.  1 
VA  23521-2928 

N55131.  (MAfOOOef)) 
Officer.  Cargo 
290  4th  Street,  W 
8792 

N55161  Commander 
Representative 
American  Consu 
NA  96530-5000 

N55271,  (MAJOOOTp) 
Naval  Surface 
2000  West  Marine 
98207-2400 

N55322,  (MAjOOOeJj) 
Ordnance  Dispo 
Blasters  Cove 

N55520    Officer-i 
Chief  Pacific 
Civil  Action  Deti 
Box  181,FPO  Af 

N55575,  (MAjOOOip) 
Communication 
Force  Base.  Oklah 

N57012,GQ 
U.S.  Atlantic  Fl 
J^orfolk,  VA  235 

N57016,  (MAJ0O06  3) 
Submarine  Force , 
Blandy  Road 

N57023.  GT 
and  Evaluation 
Norfolk,  VA  235f5 

N57032,  (MAJOOOfil) 
Officer,  Naval  Ai 
RAF  MUdenhall 
485,  FPO  AE,  NJ 

N57066  Command  fr 
One,  3600  Tarav^a 
92155-5592 

N57070,  (MAJOOO€|D) 
Undersea  Surve 
373  Bullpup  Street 
23461-2198 

N57092,  (MAJOOO^lD) 
Naval  Inshore 
One,  Building  1 
Imperial  Beach, 

N57095,  (MAJOOO^) 
Atlantic  Fleet 
Activity,  1918  B 
Norfolk,  VA  235  i 

N57100,  (MAJOOO^) 
Naval  Special 


NMO-9  Cojnmanding 
Sijbmarine  Support  Facility. 
New  London,  Box  500. 


V85  Commander, 
Ceiiter,  Naval  Station 
168.  2701  South 
Washington.  DC  20373- 


Comnjander,  Naval  Surface 

ic  Fleet.  1430  Mitscher 
NH21,  Norfolk,  V A 


LHH  Commander. 

Development  Group,  2200 

Norfolk,  VA  23521- 

NMC  Commanding 
ous  Construction 
15  Seabee  Drive,  Norfolk, 

JOA-B  Commanding 
Handling  and  Port  Group, 
illiamsburg,  VA  23185- 

U.S.  Seventh  Fleet 
l}erth.  Western  Australia, 
ateUnit  11021,  APOAP, 


lal 


Fcrt 


,  LHI-K  Assault  Craft 

ibious  Base,  Little 
ibious  Drive,  Norfolk. 


LP8    Commander, 
Pacific  Northwest. 
View  Drive,  Everett,  WA 


Coi  imand  ! 


LHN    Explosive 
1  Group  Two.  821 
Story,  VA  23459-5024 
-Charge,  Commander-in- 

Representative, 
chment  Guam,  PSC  455, 
GU  96540-2970 
LPM    Strategic 
Wing  One,  Tinker  Air 
oma.  OK  73145-8701 

Naval  Air  Force, 
1279  Franklin  Street, 
1-2494 

jON    Commander, 
U.S.  Atlantic  Fleet,  7958 
VA  23511-2494 
er.  Operational  Test 
florce,  7970  Diven  Street, 
1498 

NLF-H    Commanding 
Facility,  Mildenhall,  UK, 
Unit  5020,  PSC  37,  Box 
09459-0485 
,  Naval  Beach  Group 
Road.  San  Diego,  CA 

LH7    Commander, 
lance,  U.S.  Atlantic  Fleet, 
,  Virginia  Beach,  VA 


Com  nander, 
le!t 


Nc  rfolk, 
Com  nand 


V5U    Commander, 
ersea  Warfare  Group 
PO  Box  357140,  NOLF 
>an  Diego,  CA  92135-7140 
LHO-1    Commander, 
uarters  Support 
andy  Road,  Suite  100, 
1-2419 

LPO-1     Commander, 
Warfare  Group  One,  3632 


Uud 
f4. 


H( adqi 


Guadacanal  Road,  San  Diego,  CA  92155- 

5583  1 

N60087,  3P    Commanding  Officer,  Naval  Air 

Station,  700  Fitch  Avenue,  Brunswick,  ME 

04011-5000 
N60138     Officer-in-Charge-of-Construction. 

Fleet  Industrial  Supply  Center,  Cheatham 

Annex,  108  Sanda  Avenue,  Williamsburg, 

VA  23187-8792 
N60241.  3X    Commanding  Officer,  Naval  Air 

Station  Kingsville,  802  Dealey  Avenue. 

Suite  209.  Kingsville,  TX  78363-5027 
N60495,  3T    Commanding  Officer,  Naval  Air 

Station,  4755  Pasture  Road,  Fallon,  NV 

89496-5000 
N60508,  4Q    Commanding  Officer.  Naval 

Air  Station  Whiting  Field.  7201  USS  Wasp 

Street.  Milton,  FL  32570-6141 
N60514,  GL    Commanding  Officer,  Naval 

Station  (Guantanamo  Bay,  Cuba),  PSC 

1005,  PO  Box  37,  FPO  AE,  NA  09593-0137 
N60701,  4M     Naval  Weapons  Station,  800 

Seal  Beach  Boulevard,  Seal  Beach,  CA 

90740-5000 
N6095 1 ,  (MAI00060) ,  LHU     Fleet 

Accounting  and  Disbursing  Center, 

Operating  Forces,  U.S.  Atlantic  Fleet, 

Norfolk,  VA  23511-6096 
N61331,  HR    Commanding  Officer,  Coastal 

Systems  Station,  Dahlgren  Division,  Naval 

Surface  Warfare  Center,  6703  West 

Highway  98,  Panama  City.  FL  32407-7001 
N61337.  HO    Commanding  Officer.  Naval 

Hospital  Beaufort.  1  Pinckney  Boulevard, 

Beaufort,  SC  29904-6148 
N61339,  HT    Commanding  Officer,  Naval 

Air  Warfare  Center  Training  System 

Division,  12350  Research  Parkway, 

Orlando,  FL  32826-3275 
N61414,  4B     Officer-in-Charge-of- 

Construction,  Public  Works  Division  Little 

Creek,  1450  Gator  Boulevard,  Code  026, 

Norfolk,  VA  23521-2626 
N61463  (MAJ00060),  LHB-D,  LH2-A 

Commander,  Naval  Base  Norfolk,  1530 

Gilbert  Street,  Suite  2200,  Norfolk,  VA 

23511-2797 
N61564,  FS    Commanding  Officer,  U.S. 

Naval  Hospital,  PO  Box  36,  PSC  1005, 

Guantanamo  Bay,  Cuba,  NA  09593-0136 
N61581,(MAI00070),  4LT    Commander, 

Fleet  Activities,  Yokosuka  Naval  Base,  PSC 

473,  Box  1,  FPO  AP,  NA  96349-1100 
N61685,  (MAJ00065),  SOA     Naval 

Oceanography  Command  Center  (Guam), 

Box  12,  FPO  AP.  NA  96540-2926 
N61726,  QL    Commanding  Officer,  Naval 

Ambulatory  Care  Center,  Material 

Mangement,  1  Wahoo  Drive,  Building  449, 

Groton,  CT  06349-5600 
N61751,  (MAJ00018),  MCK,M,N,P 

Commanding  Officer,  Naval  Medical 

Research  Unit  No.  3,  Cairo  (Egypt),  PSC 

452,  Box  5000,  FPO  AE  09835-7000 
N61797    Commanding  Officer,  Fleet 

Training  Center  Norfolk,  9549  Bainbridge 

Avenue,  Norfolk,  VA  23511-2594 
N62102,  (MAJOOOll),  9T9    Commanding 

Officer.  Naval  and  Marine  Corps  Reserve 

Center,  801  Reeves  Avenue,  Terminal 

Island,  CA  90731-5992 
N62254,  (MAI00070),  4LX     Commander 

Fleet  Activities,  Okinawa  Naval  Air 

Facility,  Kadena,  PSC  480,  Box  SU/CR, 

FPO  AP,  NA  96370-1150 
N62271,  QE    Commanding  Officer,  Naval 

Support  Activity-Monterey  Bay,  1 


University  Circle,  Monterey,  CA  93943- 

5000 
N62285,  (MAI00065),  SOO-1 

Superintendent,  Naval  Observatory.  3450 

Massachusetts  Avenue  NW,  Washington, 

DC  20390-5420 
N62306,  7C    Commanding  Officer,  Naval 

Oceanographic  Office,  1002  Balch 

Boulevard,  Stennis  Space  Center,  MS 

39552-5001 
N62367,  (MAJ00023),  4JC    Officer-in-Charge, 

Navy  Clothing  and  Textile  Research 

Facility,  21  Strathmore  Road,  PO  Box  59, 

Natick,  MA  01760-0001 
N62395,JK    Navy  Public  Works  Center, 
.  (Mariana  Islands,  Guam),  PSC  455,  Box 

195,  FPO  AP,  GU  96540-2937 
N62404,  JJ    Commander,  Military  Sealift 

Commawd,  Far  East,  PSC  471,  Yokohama, 

Japan,  FPO  AP,  NA  96347-2600 
N62410,  (MAJ00022),  MQ6     Commanding 

Officer,  Navy  Recruiting  District,  PO  Box 

8667,  Albuquerque,  NM  87198-8667 
N62412,  (MAJ00022).  MLR    Commanding 

Officer,  Navy  Recruiting  District,  2400 

Presidents  Drive,  Suite  250,  Montgomery, 

AL  36119-1616 
N62414,  (MAJ00023)    Commanding  Officer, 

Navy  Recruiting  District,  111  West  Huron 

Street,  Buffalo,  NY  14202-2384 
N62419    Commanding  Officer,  Navy 

Recruiting  District,  9990  Richmond 

Avenue,  Suite  200,  Houston,  TX  77042- 

4546 
N62421,  (MAI00022),  MQM    Commanding 

Officer,  Navy  Recruiting  District,  8925 

North  Meridian  Street,  Room  250, 

Indianapolis,  IN  46260-2036 
N62422    Commanding  Officer,  Navy  ' 

Recruiting  District,  4070  Boulevard  Center 

Drive,  Jacksonville,  FL  32207-2897 
N62427,  (MAJ00022),  MLP    Commanding 

Officer,  Navy  Recruiting  District,  6910 

Pacific  Street,  Suite  400,  Omaha,  NE 

68106-1085 
N62429,  (MAI00022),  MLE    Commanding 

Officer,  Navy  Recruiting  District,  1220  SW 

Third  Avenue,  Suite  576,  Portland,  OR 

97204-2887 
N62430    Commanding  Officer,  Navy 

Recruiting  District,  801  Oberlin  Road,  Suite 

120,  Raleigh,  NC  27605-1130 
N62431     Commanding  Officer,  Navy 

Recruiting  District  Command,  3410  West 

Broad  Street,  Richmond,  VA  23230-5004 
N62432,  (MAJ00022),  MQG     Navy 

Recruiting  District,  1222  Spruce  Street,  St. 

Louis,  MO  63103-2814 
N62435,  (MAI00022),  MQE    Commanding 

Officer,  Navy  Recruiting  District  New 

England,  495  Summer  Street,  Boston,  MA 

02210-2103 
N62437,  (MAJ00022),  MQ4     Commanding 

Officer,  Navy  Recruiting  District,  1565 

West  Mockingbird  Lane,  Sui4e  500,  Dallas, 

TX  75235-5006 
N62438,  (MAJ00022),  MLQ    Commanding 

Officer,  Navy  Recruiting  District,  225  East 

16th  Avenue,  Suite  300,  Denver,  CO 

80203-1607 
N62440,  (MAJ00022),  MLT    Commanding 

Officer,  Navy  Recruiting  District,  10306 

NW  Prairie  View  Rioad,  Kansas  City,  MO 

64153-1350 
N62441,{MAJ00022),  MLG    Commanding 

Officer,  Navy  Recruiting  District,  5051 

Rodeo  Road,  Los  Angeles,  CA  90016-^795 
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N62442    Commanding  Officer,  Navy 

Recruiting  District  Atlanta,  2400  Herodian 
Way.  Suite  400,  Smyrna,  GA  30080-8500  * 

N62443,  (MAi00022),MLV    Commanding 
Officer,  Navy  Recruiting  District,  6026  28th 
AvenUe  South.  Minneapolis,  MN  55450- 
2700 

N62444,  (MAJ00022),  NVA     Commanding 
Officer,  Navy  Recruiting  District,  4400 
Dauphine  Street,  Building  602-2C,  Nevf 
Orleans.  LA  70146-6400 

N62446,  (MAJ00022)    Commanding  Officer, 
Navy  Recruiting  District  128  North  Broad 
Street,  Philadelphia,  PA  19102-1483 

N62447,  (MAJ00022)    Commanding  Officer, 
Navy  Recruiting  District,  1000  Liberty 
Avenue,  Room  701,  Pittsburgh,  PA  15222- 
4094 

N62448,  (MA)00022),  MLN     Commanding 
Officer,  Navy  Recruiting  District  San 
Francisco,  1500  Broadway,  Oakland,  CA 
94612-2096 

N62449,  (MAJ00022),  MLC    Commanding 
Officer,  Navy  Recruiting  District,  2901  3rd 
Avenue,  Suite  250,  Seattle,  WA  98121- 
1042 

N62467,  JM    Commanding  Officer,  Naval 
Facilities  Engineering  Command,  Southern 
Division,  PO  Box  190010,  2155  Eagle 
Drive,  North  Charleston.  SC  29418-9010 

N62470,  JN    Commanding  Officer,  Naval 
Facilities  Engineering  Command,  Atlantic 
Division,  1510  Gilbert  Street,  Norfolk,  VA 
23511-2699 

N62471,N7    Officer-in-Charge-of- 
Construction,  Pacific  Division  Naval 
Facilities  Engineering  Command  Contracts, 
Mid-Pacific,  PO  Box  104,  Pearl  Harbor,  HI 
96860-5421 

N62472,  JP    Commanding  Officer,  Naval 
Facilities  Engineering  Command,  Northern 
Division,  10  Industrial  Highway,  Mail  Stop 
#82,  Lester,  PA  19113-2090 

N62474,  JR    Commanding  Officer, 
Engineering  Field  Activity,  West  Naval 
Facilities  Engineering  Command,  900 
Commodore  Drive,  San  Bruno,  CA  94066- 
5006 

N62477,  fU    Commanding  Officer,  Naval 
Facilities  Engineering  Command. 
Chesapeake  Division,  901  M  Street  SE, 
Building  212,  Washington  Navy  Yard, 
Washington,  DC  20374-2121 

N62507,  (MAJ00070)  4LJ    Commanding 
Officer,  Naval  Air  Facility  (Atsugi,  Japan), 
PSC  477,  Box  4,  FPO  AP,  NA  96306-1204. 

N62537    Commander,  Military  Sealift 
Command,  Europe,  PSC  817,  Box  23,  FPO 
AE.  NA  09622-0023, 

N62576,  {MAJ00023)  4IG    Defense  Printing 
Service  Branch  Office,  700  Robbins 
Avenue,  Philadelphia,  PA  19111-5094 

N62583,  J3    Commanding  Officer,  Naval 
Construction  Battalion  Center,  1000  23rd 
Avenue,  Port  Hueneme,  CA  93043^301 

N62585,  K3    Commander,  Naval  Activities, 
United  Kingdom,  PSC  802,  Box  26,  FPO 
AE,  NA  09499-1000 

N62588,  NR    Commanding  Officer,  Naval 
Support  Activity  (Naples,  Italy).  PSC  817, 
Box  5,  FPO  AE.  NA  09619-1005 

N62604,  J4    Commanding  Officer,  Naval 
Construction  Battalion  Center,  5200  CBC 
2nd  Street,  Gulfport,  MS  39501-5001 

N62638,(MAI00011)LCN     Commander, 
Naval  Inshore  Undersea  Warfare  Group 


Two,  Itl  Sanda  Avenue,  Cheatham  Annex, 
Williamsburg,  VA  23185-5830 

N62643    Commanding  Officer,  Naval  Ice 
Center,  4521  Suitland  Road,  FB4, 
Washington,  DC  20395-5180 

N62645,  EG    Commanding  Officer,  Naval 
Medical  Logistics  Command  Fort  Detrick, 
521  Fraim  Street,  Frederick,  MD  21702- 
5015 

N62649,  JY    Commanding  Officer,  Fleet  and 
Industrial  Supply  Center,  Yokosuka,  PSC 
473,  Box  11,  FPO  AP,  NA  96349-1500 

N62661,  (MAK)0O62)L97    Commanding 
Officer,  Naval  Education  and  Training 
Center,  47  Chandler  Street,  Code  56, 
Newport,  Rl  02841-5000 

N62670,  8B    Commanding  Officer, 
Supervisor  of  Shipbuilding,  Conversion 
and  Repair,  USN,  PO  Box  280158.  Mayport 
Naval  Station,  Jacksonville,  FL  32228-0158 

N62673,  8P    Director,  SUPSHIP  Jacksonville 
DetachmentjCharleston,  1661  Redbank 
Road,  Suite  104,  Goose  Creek,  SC  29444- 
6511 

N62678,  8C    Commanding  Officer, 
Supervisor  of  Shipbuilding,  Conversion 
and  Repair,  USN.  Portsmouth,  PO  Box  215, 
Building  15,  2nd  Floor,  Portsmouth,  VA 
23705-0215 

N62686.  TO    Defense  Automated  Printing 
Service.  645  Rickover  Street  SE,  Suite  100, 
Washington,  DC  20374-5030 

N62688,  GW  Commanding  Officer.  Naval 
Station  Norfolk.  9583  Maryland  Avenue, 
Norfolk,  VA  23511-2895 

N62695     Auditor  General/Director,  Naval 
Audit  Services  Headquarters,  Area 
Facilitator,  Eastern  Office,  5611  Columbia 
Pike,  Nassif  Building,  Falls  Church.  VA 
22041-5080 

N62700,  (MAJ00023)  4JJ     Defense 
Automated  Printing  Service.  Naval 
Training  Center,  Building  2A,  Great  Lakes, 
IL  60088-5700 

N62706,  JS    Defense  Automated  Printing 
Service  Detachment  Office,  San  Diego 
Naval  Station,  Box  368148,  4300  Hoover 
Station,  San  Diego,  CA  92136-5595 

N62707,  (MAI00023),  4IS-U     Defense 
Printing  Service  Detachment  Office, 
Western  Area,  Pearl  Harbor,  Box  126.  Pearl 
Harbor,  HI  96860-5120 

N62709,  NR    Officer-in-Charge,  Naval 
Support  Unit,  Allied  Forces  Southern 
Europe,  Navy  Element,  Naples,  Italy.  PSC 
813,  Box  167,  FPO  AE,  NA  09620-0120 

N62735,  (MAJ00070)  4LP,  4L3-9.  4LP-S 
Commanding  Officer.  Fleet  Activities, 
(Sasebo,  Japan),  PSC  476,  Box  1,  FPO  AP. 
NA  96322-1100 

N62741,  MB    Commanding  Officer.  Nav\' 
Supply  Corps  School,  1425  Prince  Avenue, 
Athens,  GA  30606-2205 

N62742,  KB    Commander.  Naval  Facilities 
Engineering  Command,  Pacific  Division, 
Building  258,  Makalapa  Drive,  Pearl 
Harbor,  HI  96860-7300 

N62755,  J7    Officer-in-Charge-of-Contracts, 
Naval  Facilities  Engineering  Command, 
Peari  Harbor,  4262  Radford  Drive,  Peari 
Harbor.  HI  96818-3296 

N62766.  Ll     Officer-in-Charge-of- 
Construction,  Naval  Facilities  Engineering 
Command  Contracts,  Marianas  (Guam). 
PSC  455,  Box  175,  FPO  AP,  NA  96540- 
2200 


N62786.  ER    Commanding  Officer, 

Supervisor  of  Shipbuilding,  Conversion 
and  Repair,  USN,  574  Washington  Street, 
Bath,  ME  04530-1916 
N62789,  L8    Commanding  Officer. 
Supervisor  of  Shipbuilding,  Conversion 
and  Repair,  USN,  73  Eastern  Point  Road. 
Groton,  CT  06340-4909 

N62791.NU    Commanding  Officer. 
Supervisor  of  Shipbuilding,  Conversion 
and  Repair,  USN.  3600  Surface  Navy 
Boulevard,  PO  Box  368119,  San  Diego.  CA 
92136-5066 

N62793,  4T    Commanding  Officer, 
Supervisor  of  Shipbuilding,  Conversion 
and  Repair,  USN.  4101  Washington 
Avenue,  Building  2,  Newport  News,  VA 
23607-2787 

N62795,  7F    Commanding  Officer, 
Supervisor  of  Shipbuilding,  Conversion 
and  Repair,  USN,  PO  Box  7003, 
Pascagoula,  MS  39568-7003 

N62799.  7M    Commanding  Officer, 
Supervisor  of  Shipbuilding,  Conversion 
and  Repair.  USN,  Puget  Sound,  2802 
Wetmore  Avenue.  Suite  500,  Everett,  WA 
98201-3518 

N62814    Commanding  Officer,  U.S.  Naval 
Medical  Research  Unit  Two,  Jakarta, 
Indonesia.  Box  3.  Unit  8132.  APO  AP.  NA 
96520-8132 

N62836.  L4     Officer-in-Charge-of- 
Construction.  Naval  Facilities  Engineering 
Command  Contracts.  Far  East  Yokosuka, 
Japan,  PSC  473,  Box  61,  FPO  AP,  NA 
96349-2903 

N62841  (MAJ00030),  EKA    Commanding 
Officer,  Naval  Ordnance  Test  Unit.  PO  Box 
1623,  Cape  Canaveral.  FL  32920-1623 

N62863.  K4    Commanding  Officer,  U.S. 
Naval  Station  (Rota.  Spain).  PSC  819.  Box 
8.  FPO  AE,  NA  09645-1600 

N62873  (MAJ00018)    Commanding  Officer. 
Navy  Disease  Vector  Ecology  and  Control 
Center.  Building  937.  PO  Box  43,  Naval  Air 
Station.  Jacksonville,  FL  32212-0043 

N62907.  KG     Naval  Plant  Representative 
Office.  Applied  Physics  Laboratory'.  Johns 
Hopkins  Road,  Laurel.  MD  20810-2081 

N62909.  (MAJ00014)    Commanding  Officer, 
Office  of  Naval  Research.  International 
Field  Office.  London.  UK.  PSC  802.  Box  39. 
FPO  AE.  NA  09499-0700 

N62911,(MAJ00022).  MQC  Commander, 
Navy  Recruiting  Area  One,  1  Amsterdam 
Road,  Scotia,  NY  12302-9462 

N62913,  (MAJ0O022).  MLL    Commander, 
Naval  Recruiting  Area  Three.  451  College 
Street.  PO  Box  4887,  Macon.  GA  31208- 
4887 

N62913.  (MAI00022),  MLL    Commander. 
Naval  Recruiting  Area  Three.  451  College 
Street.  PO  Box  4887.  Macon,  GA  31208- 
4887 

N62915.  (MAIOO022).  MQJ  Commander, 
Navv  Recruiting  Area  Five.  320B  Dewey 
Avenue.  Great  Lakes.  IL  60088-5135 

N62918.  (MAJ00022),  MLA     Commander. 
Navy  Recruiting  Area  Eight.  1301  Clay 
Street.  Suite  610N.  Oakland  CA  94621- 
1929 

N62936    Commander  Officer,  Naval  Security 
Group  Activity,  9800  Savage  Road.  Fort 
Meade.  MD  20755-6000 

N62980.  (MAJ00022),  MQR-Z    Chief  of 
Naval  Personnel.  Bureau  of  Nqval 
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Personnel.  Navy 
Southgate  Road, 
DC  20370-5000 

N62995.  4H     Comm 
Air  Station.  Sigone  II 
AE.  NA  09627- 

N63005.  (MAJOOOll 
Officer.  Admi 
Bahrain,  PSC  451. 
2800 

N63032,  KS     Comm 
Naval  Station,  Keffe 
1003,  Box  15.  FPO 

N63038,  8M 
Naval  Computer 
Station.  HC69,  PO 
04626-9603 

N63042,  NZ 
Air  Station,  700 
Lemoore,  CA 

N63043,  3S 
Station.  1155 
Meridian,  MS 

N6.3055,  (MAJOOOll) 
Investigative  Serv 
Norfolk,  293  Indei 
Suite  525,  Pembrole 
23462-5400 

N63061,(MAI00065) 
Officer,  Naval  Atlapt 
Oceanography 
Norfolk,  VA  23511 

N63082     Command 
Technical  Training 
640  Roberts  Avenu 
FL  32511-5138 

N63099  Commandi 
Reserve  Jacksonvil 
966,  Code  N4.  Jaci 

N63110    Command 
Naval  Air  Training 
Boulevard,  Suite  1 
78419-5041 

N63117     Office-in-i 
Environmental  & 
Two,  1887  Powh 
23511-3394 

N63124.  (MAI00024) 
Officer.  Supervisor 
Conversion  and 
Support  Activity. 
General  Meyer  A 
70142-5700 

N63134.  7R 
Numerical  Metei 
Center,  7  Grace 
CA  93943-5501 

N63165,  7U 
Computer  and  Tel 
Station,  901  M  Street 
Washington  Navy 
20374-5069 

N63190,  (MAI00062) 
Surface  Warfare 
446  Gushing  Road 
1209 

N63200,  (MAlOOOli; 
Officer,  Naval  Sate 
661  13lh  Street,  Po 
5003 

N63209,  (MAI00062) 
Officer,  Naval  Res^' 
Corps  Unit,  Univ 
Yale  Street  NE 
1556 

N63210,  (MAI00062) 
Officer.  Naval  Rest  rv 


nex,  Columbia  Pike  & 
R^om  1410,  Washington. 

nding  Officer,  Naval 
a  (Italy),  PSC  812,  FPO 
-10(J0 

LBL-N    Commanding 
nistritive  Support  Unit, 
="PO  AE.  NA  09834- 

nding  Officer.  U.S. 
vik  (Iceland),  PSC 
AE,  NA  09728-0315 
Commanding  Officer.  U.S, 

Telecommunications 
3ox  1198,  Cutler,  ME 


Comm  mding  Officer,  Naval 
Ai  enger  Avenue, 
93241  i-5001 
Comm.  nding  Officer,  Naval  Air 
Rose  laum  Avenue,  Suite  13, 
39309-5003 

LBI    Naval 

Mid-Atlantic  Region 
ndence  Boulevard, 
5,  Virginia  Beach,  VA 


50E    Commanding 
ic  Meteorology  and 
Cenjer,  9141  Third  Avenue, 
2394 

Officer,  Naval 
Center,  Corry  Station, 
Room  112,  Pensacola, 


:k  i' 


ig  Officer,  Naval  Air 

PO  Box  4,  Building 
onville,FL  32212-0004 
ig  Officer.  Chief  of 
250  Lexington 
Corpus  Christi.  TX 


112 


C  large.  Navy 
P  -eventive  Medicine  Unit 
atjan  Street.  Norfolk.  VA 


UOO-9    Commanding 
of  Shipbuilding, 
ir,  USN.  Naval 
uilding  16.  2300 
v^nue.  New  Orleans,  LA 


Re  )a 


Commc  nding  Officer.  Fleet 
ore  logy  and  Oceanography 
Ho  )per  Avenue,  Monterey, 


e  cor 


Commanding  Officer,  Naval 
mmunications 
SE,  Building  143-6, 
ard,  Washington,  DC 


Oil 


Commanding  Officer, 
leers  School  Command, 
Newport,  RI  02841- 


LBB    Commanding 
lite  Operations  Center, 
nt  Mugu,  CA  93042- 

L9A     Commanding 
e  Officers  Training 
erkily  of  New  Mexico,  720 
All  uquerque.  NM  87131- 


L9B     Commanding 
.e  Officers  Training 


Corps  Unit,  Iowa  State  University,  Armory 
Building,  Room  3.  Ames,  lA  50011-3035 

N63211,  (MAI00062),  L9C  Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Michigan,  104 
North  Hall,  Ann  Arbor,  MI  48109-1085 

N63212,  (MAJ00062),  L9G    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Texas  at  Austin, 
Russell  A.  Steindham  Hall,  Room  104, 
Austin,  TX  78712-1184 

N63213,  (MAJ00062),  L9}     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  California,  152 
Hearst  Gymnasium,  Berkeley,  CA  94720- 
3640 

N63214,  (MAJ00062),  L9M  Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Colorado,  Box 
374,  Boulder,  CO  80309-0374 

N63216,  (MAJ00062),  L9W     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Missouri,  105 
Crowder  Hall.  Columbia,  MO  65211-0001 

N63217,  (MAI00062),  L9Z    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Oregon  State  University,  Naval 
Armorv.  Washington  Way,  Corvallis,  OR 
97331-5401 

N63218,  (MAI00062),  ROB     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Chicago,  Northwestern 
University,  617  Haven  Street,  Evanston,  IL 
60208-4140 

N63219.  (MAI00062),  ROE,  L99 
Commanding  Officer,  Naval  Reserve 
Officers  Training  Corps  Unit,  Houston 
Consortium,  Rice  University,  PO  Box  1892, 
Houston,  TX  77251-1892 

N63220,  (MAI00062),  ROL    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  UCLA,  Mens  Gym,  Room  123, 
405  Milgard  Avenue,  Los  Angeles,  CA 
90024-1399 

N63221,(MAJ00062),  8AB    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Los  Angeles  Consortium, 
University  Park,  USC  MC0654,  Los 
Angeles.  CA  90024-1399 

N63222,  (MAJ00062),  ROH    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Kansas,  Military 
Science  Building,  Room  115.  Lawrence,  KS 
66045-2528 

N63223,  (MAI00062),  ROK    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Nebraska,  103  M 
&  N  Building,  Lincoln,  NE  68508-0139 

N63224,  (MAI00062),  8AD    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Wisconsin,  1610 
University  Avenue,  Madison.  WI  53705- 
4086 

N63225.  (MAI00062),  8AH     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Marquette  University,  PO  Box 
1881,  Gymnasium,  Milwaukee,  WI  53705- 
4086 

N63226.  (MAI00062),  8AJ     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Minnesota,  203 
Armorv,  15  Church  Street  SE,  Minneapolis, 
MN  55455-0108 

N63227,  (MAI00062),  8AK    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  LInit,  University  of  Idaho,  375  Line 
Street,  Moscow,  ID  83844-1122 


; 


N63228,  (MAJ00062),  8AM     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Tulane  University,  6823  Saint 
Charles  Avenue,  New  Orleans,  LA  70118- 
5698 

N63229,  (MAI00062),  8AN    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Oklahoma,  290 
West  Brook  Street,  Norman,  Oklahoma 
73019-0220 

N63230,  (MAJ00062),  8AR    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Notre  Dame,  213 
Pasquerilla  Center,  Notre  Dame,  IN  46556- 
5601 

N63231,  (MAJ00062),  8AW     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Utah,  110  South, 
1452  East  Front.  Salt  Lake  City,  UT  84112- 
0430 

N63232,  (MAJ00062),  BAY    Commanding- 
Officer,  N&val  Reserve  Officers  Training 
Corps  Unit,  University  of  Washington,  Box 
353840,  Seattle,  WA  98195-3840 

N63234,  (MAI00062),  L9Q    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Illinois,  505  East 
Armory  Street,  Room  236-B,  Champaign. 
IL  61820-6288 

N63235,  (MAI00062),  R05     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Purdue  University,  1503 
Armory  Building,  West  Lafayette,  IN 
47907-1513 

N63285,  (MAJOOOll),  LBO     Naval  Security 
and  Investigative  Command,  716  Sicard 
Street,  Washington,  DC  20388-5800 

N63291,(MAJ00062),  ROF    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Cornell  University,  Barton 
Hall,  Department  of  Science,  Garden 
Avenue,  Ithaca,  NY  14853-1701 

N63294,  (MAJ00062),  8AV    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Rochester,  Morey 
Hall  108,  RC  Box  270436,  Rochester,  NY 
14627-0436 

N63295,  (MAI00062).  ROM     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Rensselaer  Polytechnic 
Institute.  110  8th  Street,  Troy,  NY  12180- 
3590 

N63296,  (MAJ00062),  L9F     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Auburn  University,  William  F. 
Nichols  Center,  Auburn.  AL  36849-5512 

N63299.  (MAI00062),  ROA-9    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  North  Carolina  Piedmont 
Region,  Room  225,  North  Building, 
Durham,  NC  27708-0456 

N63301,  (MAJ00062),  L9D    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  225  North  Avenue  NW., 
Atlanta,  GA  30332-0125 

N63303,  (MAJ00062),  ROU     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  College  of  the  Holy  Cross,  PO 
Box  E,  Worcester,  MA  01610-2389 

N63306,  (MAJ00062),  8AS    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Miami  University,  67  Millett 
Hall.  Oxford,  OH  45056-1698 

N63307,  (MAJ00062),  RON     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Mississippi,  PO 
Box  69.  University,  MS  38677-0069 
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N63309,  (MAJ00062),  L9Y     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Ohio  State,  2121 
Tuttle  Park  Place,  Columbus,  OH  43210- 
1169 

N63310,  (MAJ00062),^R0P     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  The  Pennsylvania  State 
University,  Wagner  Building,  University 
Park,  PA  16802-3893 

N63311,  {MAJ00062),  8AT     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Pennsylvania, 
3000  South  Street,  Philadelphia,  PA 
19104-0339 

N63313,  (MAJ00062),  L9X    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  South  Carolina, 
Leconte  College,  Room  215,  Columbia,  SC 
29208-0064 

N63315,  (MAJ00062),  8AL    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Vanderbilt  University, 
University  Plaza,  Suite  360, 112  21st 
Avenue  South,  Nashville,  TN  37203-2427 

N63317,  (MAJ00062),  L9T    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Virginia,  Maury 
Hall,  Charlottesville,  VA  22903-3194 

N63381,  (MAJOOOll),  LBA     Chief,  Joint  U.S. 
Military  Advisory  Group,  Thailand, 
tBangkok,  Thailand),  MAGTRMS-S.  APO 
AP,  NA  96546-5000 

N63387,  JD    Commanding  Officer,  Navy 
Public  Works  Center.  2730  McKean  Street, 
Suite  1,  San  Diego,  CA  92136-5294 

N63393     Commander,  Naval  Safety  Center, 
375  A  Street,  Norfolk,  VA  23511-4399 

N63394,  L6    Commander  Port  Hueneme 
Division,  Naval  Surface  Warfare  Center, 
4363  Missile  Way,  Port  Hueneme,  CA 
93043-4307 

N63406,  (MAI00070),  V5C    Commanding 
Officer,  Naval  Submarine  Base,  140 
Sylvester  Road,  San  Diego,  CA  92106-3521 

N63410,  KA    Commanding  Officer,  Navy 
Manpower  and  Material  Analysis  Center, 
5820  Navy  Road,  Building  C-1,  Millington. 
TN  38054-5011 

N63429,  MH    Naval  Computer  and 
Telecommunications,  Station  London 
(UK).  PSC  802,  Box  44,  FPO  AE,  NA 
09499-1200 

N63543,  (MAJOOOll),  9TC    Naval  Reserve 
Center,  3070  Ross  Lane,  Central  Point,  OR 
97502-1399 

N63821,(MAJ00039),NSA-B     Officer-in- 
Charge.  Naval  Underwater  Systems  Center 
Detachment,  AUTEC,  Andros  Island, 
Bahama  Islands,  PSC  1012,  FPO  AA,  NA 
34058-9998 

N63891,{MAJ00069),  8QG    Commanding 
Officer,  Naval  Security  Group,  Northwest, 
1320  Northwest  Boulevard,  Suite  100, 
Chesapeake,  VA  23322-4094 

N63902    Commanding  Officer,  Naval 
Security  Group  Activity,  1247  West  C 
Street,  Norfolk,  VA  23511-2322 

N64181,(MAJ00062),  ROW     Officer-in- 
Charge,  Department  of  Naval  Science, 
Texas  Maritime  Academy,  Box  1675, 
Galveston,  TX  77553-1675 

N64223,  (MAJ00018).  J58    Commanding 
Officer,  Naval  Medical  Research  Institute, 
8901  Wisconsin  Avenue,  Building  17, 
Bethesda,  MD  2088»-5607 


N64267,  M9    Commanding  Officer,  Naval 
Warfare  Assessment  Center,  Box  5000, 
Corona,  CA  91718-5000 

N64356,  KF    Commanding  Officer,  Naval 
Administrative  Command,  Armed  Forces 
Staff  College,  7800  Hampton  Boulevard, 
Norfolk,  VA  23511-1702 

N64416  Commanding  Officer,  U.S.  Naval 
Forces,  Marianas,  PSC  489,  FPO  AP,  GU 
96536-0051 

N651 1 3 ,  EZ    Commanding  Officer,  Navy 
Public  Works  Center,  210  Decatur  Avenue, 
Building  lA,  Great  Lakes,  IL  60088-5600 

N65114,  (MAJ00025),  EJC    Commanding 
Officer,  Navy  Public  Works  Center,  Naval 
Air  Station,  310  John  Tower  Road, 
Building  3560,  Pensacola,  FL  32508-5303 

N65115,  (MAI00025),  FZA     Commanding 
Officer,  Navy  Public  Works  Center, 
Yokosuka,  Japan,  PSC  473,  Box  13,  FPO 
AP.NA  96349-1103 

N65116,  MZ    Officer-in-Charge,  Navy- 
Marine  Corps  Appellate  Review  Activity, 
Office  of  the  Judge  Advocate  General, 
Washington  Navy  Yard,  901  M  Street  SE., 
Building  111,  Washington,  DC  20374-5047 

N65126,  (MAJ00018),  J52     Commanding 
Officer,  Naval  Medical  Information 
Management  Center,  8901  Wisconsin 
Avenue,  Building  27,  Bethesda,  MD 
20889-5605 

N65236,  V7  Commander  Space  and  Naval 
Warfare  Systems  Center,  PO  Box  190022, 
North  Charleston,  SC  29419-9022 

N65428,  (MAJ00018),  MDP     Commanding 
Officer,  Naval  Hospital  (Roosevelt  Roads, 
PR),  PSC  1008,  Box  3007,  FPO  AA,  PR 
34051-8100 

N65538,  (MAJ00024),  UOD    Commanding 
Officer,  Naval  Sea  Logistics  Center,  PO  Box 
2060,  5450  Carlisle  Pike,  Mechanicsburg. 
PA  17055-0795  ' 

N65888,  ED    Commanding  Officer,  Navy 
Aviation  Depot.  NAS  North  Island.  PO  Box 
357058,  San  Diego,  CA  92135-7058 

N65912,  GP    Commanding  Officer,  Fleet 
Technical  Support  Center,  9727  Avionics 
Loop,  Norfolk,  VA  23511-2124 

N65918,  FT    Commanding  Officer,  Shore 
Intermediate  Maintenance  Activity.  3755 
Brinser  Street,  Suite  1,  Box  368106.  San 
Diego,  CA  92136-5299 

N65926,  (MAJ00024),  NSA-B     Officer-in- 
Charge,  Naval  Underwater  Systems  Center 
Detachment,  AUTEC  West  Palm  Beach,  PO 
Box  24619,  West  Palm  Beach,  FL  33416- 
4619 

N65966  Commanding  Officer,  Fitting  Out  & 
Supply  Support  Assistance  Center,  PO  Box 
15129,  Norfolk,  VA  23511-0129 

N6600. 17N     Space  and  Naval  Warfare 
Systems  Center,  53560  Hull  Street,  San 
Diego,  CA  92152-5001 

N66021.  7G    Commanding  Officer,  Naval  Air 
Pacific  Repair  Activity.  (Atsugi.  Japan), 
PSC  477,  Box  35,  FPO  AP.  NA  96306-2735 

N66022,  (MAJ00018),  MDW    Commanding 
Officer.  Naval  Dental  Center.  2310  Craven 
Street,  PO  Box  368147.  San  Diego.  CA 
92136-5596 

N66023.  (MAI00018)    Commanding  Officer. 
Naval  Dental  Center,  NE.  1173  Whipple 
Street,  Newport,  RI  02841-1642 

N66094,  (MAJ00018),  QAA-B     Commanding 
Officer,  Naval  Hospital,  PSC  Box  8023, 
Cherry  Point,  NC  28533-5008 


N66095.  (MAJ00018},  J5E     Commanding 
Officer.  Naval  Hospital.  929  Franklin 
Avenue,  Lemoore,  CA  93246-5004 

N66096,  (MAJ00018),  QAJ     Commanding 
Officer,  Naval  Hospital  Naples,  Italy,  PSC 
810,  Box  19.  FPO  AE.  NA  09619-0700 

N66097.  (MAJ00018).  MDE    Commanding 
Officer,  Naval  Hospital.  3475  North 
Saratoga  Street,  Oak  Harbor.  WA  98278- 
8800 

N66098    Commanding  Officer.  Naval 
Hospital  Patuxent  River,  47149  Buse  Road. 
Unit  1370.  Patuxent  River.  MD  20670-1540 

N66101,(MAJ00018),  J5B-D    Commanding 
Officer,  U.S.  Naval  Hospital  ROTA.  PSC 
819.  Box  18,  FPO  AE.  NA  09645-2500 

N66319  Ship  Support  Office,  PSC  464,  Box 
20.  FPO  AP,  NA  96522-2200 

N66398,  (MAI00022).  ML6-7  Commanding 
Officer,  Navy  Motion  Picture  Service,  5720 
Integrity  Drive,  Millington,  TN  38055-6560 

N66540,  (MAJ00022),  NVZ    Morale,  Welfare 
and  Recreation  Division,  Chief  of  Naval 
Personnel,  Navy  Annex,  Federal  Building 
2,  Washington,  DC  20370-5000 

N66604,  N4    Commander.  Naval  Undersea 
Warfare  Center,  Newport  Division,  1 
Simonpietri  Drive,  Newport,  Rl  02841- 
1708 

N66612,  (MAJ00062),  L95    Commanding 
Officer,  Navail  ReMfve  Officers  ' 
Corps  Unit,  The  i 

Street,  Jenkins  H^\.  CharlesJarTTSC  2940»- 
0770 

N66617,  (MAJ00024),  LiiT     Navy 
Shipbuilding  Liaison  Offfce  Spain,  PSC  65, 
Box  50.  APO  AE.  NA  09645-5385 

N66630,  (MAJOOOll).  LCS     Conunanding 
Officer,  Naval  Air  Reserve,  Naval  Air 
Weapons  Station,  355  Nar  Road,  Point 
Mugu.CA  93042-5018 

N66691 ,  4P    Commanding  Officer,  Naval 
Support  Activity,  Souda  Bay,  Crete, 
Greece,  PSC  814,  Box  01,  FPO  AE.  NA 
09865-0102 

N66715,  VJ    Commander,  Navy  Recruiting 
Command.  801  North  Randolph  Street, 
Arlington,  VA  22203-1991 

N66752.  (MAJ00069)    Commanding  Officer, 
Naval  Security  Group  Activity,  Misawa, 
Japan,  Unit  5003,  Code  N8,  APO  AP,  NA 
96319-5000 

N66753,  (MAI00062).  ROG    Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit.  Jacksonville  University.  2800 
University  Boulevard  North.  Jacksonville. 
FL  32211-3394 

N66809,  (MAI00062).  ROV  Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit.  Savannah  State  College.  PO 
Box  20299.  Savannah,  GA  31404-9701 

N66810.  (MAJ00062).  L9H    Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit.  Southern  University  and  A4M 
College.  PO  Box  9214.  Baton  Rouge.  LA 
70813-9214 

N66833,  (MAJ00060),  LHL    Commanding 
Officer,  U.S.  Naval  Station  Panama 
(Rodman.  Canal  Zone).  FPO  AA,  NA 
34061-1000 

N66972.  (MAJ00022),  MQ2    Commanding 
Officer,  Navy  Recruiting  District.  8525  NW 
53rd  Terrace.  Suite  201.  Miami.  FL  33166- 
4521 

N67596,  (MAI00022),  NVD    Commanding 
Officer,  Navy  Recruiting  District.  10500 
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North  U.S.  Highway  281.  Suite  108.  San 
Antonio.  TX  78236-3630 

N68047.  (MAJOOOTp).  4L0    Commanding 
Officer,  Naval  Ri^onal  Contracting  Center. 
Singapore.  PSC  470.  Box  2100.  FPO  AP. 
NA  96534-2100  I 

N68057.  VZ    Comjnanding  Officer,  Naval 
Computer  and  Telecommunications  Area 
Master  Station  Mlantic.  9625  Moffett 
Avenue.  Norfolk*  VA  23511-2784 

N68064.  (MAJOOOee).  ROD    Commanding 
Officer.  Naval  R«erve  Officers  Training 
Corps  Unit.  Uni>^rsity  of  Florida.  PO  Box 
118S37.  Gainesville.  FL  32611-8537 

N68072.  (MAJOOOe^),  L9V    Commanding 
Officer.  Naval  Raeerve  Officers  Training 
Corps  Unit,  Texas  A4M  University,  PO  Box 
2920.  College  Station,  TX  77843-2920 

N68073,  (MAI0O068).  NTU    Naval  Computer 
and  Telecommunications  Station  Diego 
Garcia,  (British  Itdian  Ocean  Territory). 
FPO  AP.  NA  96404-0008 

N68084.  (MAJOOOl^).  MD)-M    Commanding 
Officer.  Naval  Hospital.  3600  Rivers 
Avenue.  North  CJiarleston.  SC  29405-7769 

N68086.  7S  Comroanding  Officer.  Naval 
Ambulatory  Care  Center,  1  Riggs  Road, 
Building  44,  Newport,  RI  02841-1002 

N68088,  (MAJ00061).  NLL-N    Officer-in- 
Chaige,  QNCUSivEUR  DeUchment 
Iberlant  Support  Component,  Oieras, 
Portugal,  PSC  83 J  Box  82,  APO  AE.  NA 
09726  I 

N68093,  (MAJOOOl^),  MCG-H    Commanding 
Officer,  Naval  Hclspital,  Camp  Lejeune, 
Brewster  Boulevard,  Building  NHlOO, 
Camp  Lejeune,  Nt  28547-0100 

N68094.  V9    Comi^anding  Officer.  Naval 
Hospital.  Box  553191.  Marine  Corps  Base. 
Camp  Pendleton,  CA  92055-5191 

N68095.  JF    Commjanding  Officer,  Naval 
Hospital,  1  Boon^  Road,  Bremerton,  WA 
98312-1898  i 

N68096,  (MAJOOOH),  f50    Commanding 
Officer,  Naval  Happital  (Guam),  PSC  455. 
NA  96538-1600 
,  QAL-^    Commanding 
lical  Clinic.  Box  121. 
>86O-5080 

N68139,  (MAJ0006J),  8AZ  Commanding 
Officer,  Naval  Ref  erve  Officers  Training 
Corps  Unit,  Florida  A&M  University,  PO 
Box  6508,  Tallahassee,  FL  32314-6508 

N68141,  (MAJ0006;  ),  L9P    Commanding 
Officer,  Naval  Re  «rve  Officers  Training 
Corps  Unit,  Main  5  Maritime  Academy,  PO 
Box  137,  Castine,  ME  04421-0902 

N68142.  NK    Comi  lander.  Naval  Computer 
and  Telecommunications  Station,  103  West 
Avenue,  Suite  B,  [^de  N112,  Pensacola,  FL 
32508-5111 

N68166,  (MAJOOOI!  ),  LOl-2     Naval 
Technical  Intellig  snce  Center,  4301 
Suitland  Road,  W  ashington,  DC  20390- 
5720 

N68171,  M3     Comiaanding  Officer,  Naval 
Regional  Contracl  ing  Center,  (Naples, 
Italy),  PSC  810,  B  3X  50,  FPO  A£  09619- 
3700 

N68175,  (MAJ0002:),MQA     Navy 
Recruiting  Distric  t  New  Jersey,  Parkway 
Towers,  Building  A,  485  U.S.  Route  1 
South,  Iselin,  NJ  ( 18830-3012 

N68221,  7]    Comm  mding  Officer,  Navy 
Personnel  Researi  h  and  Development 
Center.  53335  Ryi  le  Road.  San  Diego,  CA 
92152-7250 


Box  7717.  FPO, 
N68098.  (MAjOOOl^ 
Officer.  Naval  M^ 
Pearl  Harbor.  HI 


N68246.  (MAI00070).  4LL-N    Officer-in- 
Charge.  FISC  Yokosuka  DeL  (Sasebo, 
Japan),  PSC  467.  Box  6.  FPO  AP,  NA 
96322-1500 

N68248,  V6    Officer-in-Charge-of- 
Construction,  Southern  Division  Contracts 
Office,  Naval  Submarine  Base,  Building 
101,  1342  USS  Simon  Bolivar  Road,  iGngs 
Bay,  GA  31547-2613 

N68292,  (MAJ00018).  J5A    Commander. 
Naval  Hospital.  (Yokosuka,  Japan).  PSC 
475.  Box  6,  FPO  AP,  NA  96350-1615 

N68303.  (MAJ00062).  ROC    Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit.  State  University  of  New  York, 
Maritime  College,  6  Pennjrfield  Avenue, 
Fort  Schuyler.  Bronx.  NY  10465-4198 

N68306,  (MAJOOOI  1),  9TF    Commander, 
Naval  Reserve  Readiness  Command  Region 
6.  901  M  Street  SE.  Building  200-3, 
Washington  Navy  Yard,  Washington,  DC 
20374-5009 

N68308,  (MAJOOOll),  9TQ    Naval  Reserve 
Readiness  Command,  Region  20.  Building 
1,  NAVSTA  Treasure  Island,  San 
Francisco.  CA  94130-5032 

N68317.  (MAJ00062),  R03  Officer-in- 
Charge.  Naval  Administrative  Unit,  1 
Amsterdam  Road,  Scotia,  NY  12302^460 

N68322,  7Z    Commanding  Officer,  Naval 
Education  and  Training,  Professional 
Development  and  Technology  Center,  6490 
Saufley  Field  Road,  Pensacola,  FL  32509- 
5237 

N68323,  (MAJOOOll),  LBC    Naval  Legal 
Service  Office,  200  Stovall  Street, 
Alexandria,  VA  22332-2400 

N68326,  (MAJ0OG18),  MDA    Commanding 
Officer,  Naval  Dental  Center,  2730 
Sampson  Road,  Building  73,  Great  Lakes, 
IL  60088-6008 

N68327,  (MAJ00022),  MLS  Commanding 
Officer,  Naval  Reserve  Personnel  Center, 
4400  Dauphine  Street,  New  Orleans,  LA 
70149-7800 

N68328,  (MAJOOOll).  9TJ    Conunander, 
Naval  Reserve  Readiness  Command  Region 
22.  Building  2102.  Naval  Station  2000  West 
Marine  View  Drive.  Seattle.  WA  98207- 
2600 

N68329.  (MAJOOOll).  LCL    Commander, 
Naval  Reserve  Readiness  Command  Region 
5,  Building  1033,  USAAP,  Ravenna,  OH 
44266-9211 

N68330,  (MAJOOOll),  9TN    Commander, 
Naval  Reserve  Readiness  Command  Region 
13,  2601  Paul  Jones  Street,  Great  Lakes,  IL 
60088-5026 

N68331,  (MAJOOOll),  LCE     F  Commander, 
Naval  Reserve  Readiness  Command  Region 
4.  Building  5957.  N.  J.  Avenue.  Fort  DLx, 
NJ  08640-7800 

N68332.  (MAJOOOll).  9T0-1     Commander. 
Naval  Reserve  Readiness  Command  Region 
18,  301  Navy  Drive.  Industrial  Airport,  KS 
66031-0031 

N68335,  4Y     Naval  Air  Warfare  Center, 
Aircraft  Division,  Contracts  Department, 
Code  252000B129-2,  Highway  547, 
Lakehurst,  NJ  08733-5082 

N68348,  (MAJOOOll),  9TG    Commander, 
Naval  Reserve  Readiness  Command  Region 
9,  5720  Integrity  Drive,  Building  S-241, 
Miilington,  TN  38054-5013 

N68350,  (MAJOOOll),  LCH     Commander, 
Naval  Reserve  Readiness  Command  Region 


19.  960  North  Harbor  Drive,  San  Diego,  CA 
92132-5108 

N68351,  (MAJOOOll).  LCQ    Commander, 
Naval  Reserve  Readiness  Command  Region 
1,  344  Easton  Street.  Newport,  RI  02841- 
1515 

N68355.  (MAJ00062).  RO)    Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit.  Virginia  Military  Institute, 
Kilboume  Hall.  Lexington.  VA  24450-2697 

N68358.  (MAJOOOll).  OTA    Commander. 
Naval  Reserve  Readiness  Command  Region 
8.  Building  966.  Yorktown  &  Ajax,  Naval 
Air  Station,  Jacksonville.  FL  32212-0090 

N68359.  (MAJOOOll).  9TB    Commander, 
Naval  Reserve  Readiness  Command  Region 
11, 1803  Doolittle  Avenue.  Fort  Worth,  TX 
76127-1803 

N68363    Commanding  Officer.  Naval  Legal 
Service  Office.  9620  Maryland  Avenue. 
Suite  100.  Norfolk,  VA  23511-2989 

N68389,  (MAJOOOll).  LB4    Commander, 
Joint  Intelligence  Center,  Pacific,  PO  Box 
500.  Makalapa  Drive.  Pearl  Harbor,  HI 
96860-7450 

N68391 ,  (M AJ00022),  MLB     Navy  Recruiting 
District,  HfflTisburg,  310  North  Second 
Street,  Harrisburg,  PA  17101-1304 

N68401,(MAJ00022),  MLJ    Commanding 
Officer,  Navy  Recruiting  District,  San 
Diego,  33055  Nixie  Way,  ASW  Building  2. 
San  Diego.  CA  92147-5192 

N68436.  KC,  J6    Commanding  Officer,  Naval 
Submarine  Base,  Bangor,  1100  Hunley 
Road,  Silverdale,  WA  98315-1199 

N68443,  7T    Commanding  Officer,  Naval 
Dental  Clinic,  2240  Decatur  Avenue, 
Bremerton,  WA  98314-5245 

N68470.  (MAJ00018),  I5J-M    Commanding 
Officer,  U.S.  Naval  Hospital,  (Okinawa, 
Japan),  PSC  482,  Box  248,  FPO  AP,  NA 
96362-1695 

N68482,  (MAJ00022)    Officer-in-Charge, 
Bureau  of  Naval  Personnel  Detachment, 
Drug  and  Alcohol  Program  Management 
Activity,  937  North  Harbor  Drive,  Suite  17, 
San  Diego,  CA  92132-0017 

N68499,  LX    Director,  Naval  Council  of 
Personnel  Boards,  901  M  Street  SE, 
Washington,  DC  20374-5053 

N68518    Commanding  Officer,  Naval 
Reserve  Financial  Information  Processing 
Center.  Code  S43,  4400  Dauphine  Street. 
New  Orieans.  LA  70146-5401 

N68546.  QG    Commanding  Officer,  Navy 
Environmental  Health  Center.  2510 
Walmer  Avenue.  Norfolk.  VA  23513-2617 

N68547.  (MAJ00060).  LHQ    Commanding 
Officer,  Personnel  Support  Activity,  17555 
Powhattan  Street,  Suite  200,  Norfolk,  VA 
23511-2985 

N68560,  QM    Commanding  Officer,  Naval 
Computer  and  Telecommunications 
Station,  PO  Box  111,  Building  919,  Langley 
Street.  Naval  Air  Station.  Jacksonville,  FL 
32212-0111 

N68561 ,  (MAJ00039),  NSE     Space  and  Naval 
Warfare  Systems  Center,  1441  Cross  ways 
Boulevard,  Chesapeake,  VA  23320-2843 

N68573,(MAJ00023),  4JM    Commander, 
Navy  Exchange  Service  Center,  NAVBASE, 
Norfolk,  Building  CD-I,  9222  Hampton 
Boulevard,  Norfolk,  VA  23511-6390 

N68582     Commanding  Officer,  Third  Dental 
Battalion,  U.S.  Naval  Dental  Center,  Unit 
38450,  Okinawa,  Japan.  FPO  AP,  NA 
96604-6450 
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N68S93.  (N4Af00060),  LHE    Commanding 
Officer,  Naval  Ocean  Processing  Facility, 
352  BuHpup  Street,  Dam  Neck,  Virginia 
Beach.  V A  23461-2197 

N68610.  GF    Commanding  OfRcer.  Fleet 
Hospital  Support  Office,  620  Central 
Avenue,  Building  2G,  Alameda.  CA  94501- 
3874 

N68636,  (MAJ00024).  EHJ-K    Director, 
Naval  Sea  Logistics  Center  Detachment 
Atlantic,  PO  Box  100.  Indian  Head,  MD 
20640-0100 

N68660,  {MAJ00063),  NT4    Commanding 
Officer,  Naval  Computer  and 
Telecommunications,  Puget  Sound,  1008 
Harder  Road.  Silverdale,  WA  98315-1099 

N68689,  (MAJ00024).  UOF    Director,  Human 
Resources  Office  Crystal  City,  Crystal  Mall 
2,  Room  506, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22241-5363 

N68692.  (MAJ00062),  8AX    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  San  Diego/San 
Diego  State  University,  5998  Alcala  Park, 
San  Diego.  CA  92110^2496 

N68695.  (MAJ00060),  LHG    Shore 
Intermediate  Maintenance  Activity.  Naval 
Reserve  Maintenance  Facility,  Building 
133.  Naval  Base,  Philadelphia,  PA  19112- 
5066 

N68699,  (MAI00062),  8AP     Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Old  Dominion  University/ 
Hampton  Institute/Norfolk  State 
University.  5215  Hampton  Boulevard. 
Norfolk,  VA  23529-0120 

N68710.  (MAJ00062),  L9K    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Virginia  Polytechnic  Institute 
and  State  University,  420  Femoyer  Hall, 

•    Blacksburg,  VA  24061-0241 

N68711,(MAJ00025),  EFE-F    Commander, 
Southwest  Division,  NAVFACENGCOM, 
1220  Pacific  Highway,  Building  127,  San 
Diego,  CA  92132-5190 

N68717,  (MAJ00062),  L9L    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Boston  University-MIT, 
Building  W59-110,  77  Massachusetts 
Avenue,  Cambridge,  MA  02139-4807 

N68726,  (MAJ00062),  ROT    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  The  George  Washington 
University,  729  21st  Street  NW. 
Washington,  DC  20052-0001 

N68727,  (MAJ0O0G2),  8AF    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Mid  South  Region,  Memphis 
State  University,  Campus  Box  526260, 
Memphis,  TN  38152-6260 

N68728,  (MAI00062),  8AQ    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Norwich  University,  65  South 
Main  Street,  Northfield,  VT  05663-1097 

N68733,  (MAJ00030),  EKC    Strategic 
Weapons  Facility,  Atlantic,  Kings  Bay,  GA 
31547-6600 

N68742,  (MAJ00070),  LPA  Commanding 
Officer,  Naval  Base,  1103  Hunley  Road, 
Silverdale,  WA  98315-1103 

N68753,  (MAJ00070),  V5L    Naval  Air  Pacific 
Repair  Activity  Det.,  Singapore,  SAE 
Singapore.  FPO  AP,  NA  96536-2700 

N68762     Officer-in-Charge-of-Construction, 
Naval  Facilities  Engineering  Command 
Contracts,  (Puerto  Rico  Area),  PSC  1008, 
Box  3976,  FPO  AA.  NA  34051-3976 


N68779    Military  Sealift  Command.  Atlantic 
Detachment  Charleston  Army  Depot,  PO 
Box  5124.  Charleston,  SC  29406-0124 

N68829.  (MAJOOOeO).  JOI    Shore 
Intermediate  Maintenance  Activity 
(NRMF).  Pier  2,  Building  68  NETC. 
Newport.  RI  02841-5001 

N68838    Commander.  Naval  Supply  System 
Command  Detachment  Fleet,  Fort  Detrick. 
Building  SlO,  Hospital  Program  Office, 
Frederick.  MD  21702-5021 

N68850,  I5N    Commanding  Officer,  Navy 
Drug  Screening  Laboratory,  PO  Box  113, 
Naval  Air  Station.  Jacksonville.  FL  32212- 
0113 

N68857,  (MAJ00062).  SAC    Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit.  Texas  Tech  University, 
LuW>Ock.  TX  79409-4559 

N68875,  (MAJ00018),  QAP-S    Naval 
Hospital  (Keflavik.  Iceland).  PSC  1003,  Box 
8.  FPO  AE,  NA  09728-0308 

N68877,  {MAJ00062),  ROY     Commanding  " 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Carnegie  Mellon  University, 
HBH-A200.  5000  Forbes  Avenue, 
Pittsburgh,  PA  15213-3890 

N68891,(MAJ00060),LH5    Commanding 
Officer,  Naval  Station  Ingleside,  1455 
Ticonderoga  Road.  Suite  W210,  Ingleside, 
TX  78362-5000 

N68899,  (MAJOOOll),  LCW    Commander. 
Naval  Reserve  Intelligence  Command,  NAS 
Joint  Reserve  Base,  Fort  Worth.  TX  76127- 
1550 

N68911     Officer-in-Charge-of-Construction, 
Naval  Facilities  Engineering  Command 
Contracts,  Naval  Hospital.  Building  286. 
PO  Box  5310.  Portsmouth,  VA  23708-5310 

N68925,  8J    Commanding  Officer,  Navy 
Public  Works  Center.  Building  201, 
Washington  Navy  Yard,  901  M  Street  SE. 
Washington,  DC  20374-5041 

N68936,  GM    Naval  Air  Warfare  Center, 
Weapons  Division,  1  Administration 
Circle,  China  Lake,  CA  93555-6100 

N68950.  (MAJ00025),  F27     Engineering 
Field  Activity  Midwest,  Naval  Training 
Center,  Building  lA,  Suite  120,  2703 
Sheridan  Road,  Great  Lakes,  IL  60088-5600 

N68958,  (MAJ00024),  UlO-9     Officer-in- 
Chaige,  SUPSHIP  New  Orleans 
Detachment,  Ingleside,  125  Coral  Sea  Road, 
Trailer  13,  Ingleside,  TX  78362-5000 

N68967,  (MAJ00070),  LPS-T,  LPW-Y 
Commanding  Officer,  Naval  Station 
Everett,  2000  West  Marine  View  Drive, 
Everett,  WA  98207-5001 

N69197    Director.  Human  Resources 
Operations  Center,  800  North  Quincy 
Street,  Ballston  Tower  1,  Arlington,  VA 
22203-1998 

N69199    Director,  Human  Resources  Service 
Center  East  Region,  Norfolk  Naval 
Shipyard.  Building  17.  Portsmouth,  VA 
23709-5000 

N69212    Commanding  Officer.  Naval 
Weapons  Station  Yorktown,  Box  160, 
Yorktown,  VA  23691-0160 

N70092,  (MAJ00069),  8QJ-K,  Q-R 
Commanding  Officer,  Naval  Security 
Station,  3801  Nebraska  Avenue  NW, 
Building  18-139,  Washington,  DC  20390- 
5440 

N70240,  M6    Commanding  Officer.  Naval 
Computer  and  Telecommunications 


Station,  Naval  Air  Station  North  Island.  PO 
Box  357056.  San  Diego.  CA  92135-5110 

N70243    Commanding  Officer,  Naval 
Computer  and  Telecommunications 
Station.  PSC  488,  Box  122.  FPO  AP.  GU 
96537-1819 

N70272,  8G.  ND.  LQ    Oflicer-in-Charge-of- 
Construction.  Naval  Computer  and 
Telecommunications  Area  Master  Station, 
Facility  Support  Center,  Public  Works 
Division,  9624  Moffett  Avenue,  Norfolk, 
VA  23511-6898 

N70283,  (MAJ00069).  8QE    Commanding 
Officer,  Naval  Security  Croup  Activity, 
Code  30.  Galeta  Island.  Canal  Zone,  FPO 
AA,  NA  34060-9998 

N70294,  8H    Commanding  Officer,  Naval 
Computer  and  Telecommunications  Area, 
Master  Station  MED.  Naples,  Italy,  PSC 
822.  Box  1000,  FPO  AE.  NA  09621-7000 

N91732,  (MAJOOOll).  H8    Commanding 
Officer,  Naval  Occupational  Safety  and 
Health  and  Environmental  Training  Center, 
9080  Breezy  Point  Crescent.  Norfolk,  VA 
23511-3998 

Part  4 — Marine  Corps  Actnrity  Address 
Numbers 

M00027,  MS*,MU*.MSD-9    Commandant 

of  the  Marine  Corps,  Headquarters,  U.S. 

Marine  Corps  (LBC),  2  Navy  Annex, 

Washington,  DC  20380-1775 
M00146.  MT    Marine  Corps  Regional 

Contracting  Office  (SUL).  COMCABEAST, 

Marine  Corps  Air  Station,  Cherry  Point,  NC 

28533-0018 
M00243.  NE    Marine  Corps  Regional 

Contracting  Office,  4411  Belleau  Avenue, 

Marine  Corps  Recruit  Depot/WRR.  San 

Diego,  CA  92140-5380 
M00262,  (MAJ00027),  MUG    Marine  Air 

Corps  Facility,  2100  Rowell  Road, 

Quantico,  VA  22134-5063 
M00263,  MX    Marine  Corps  Regional 

Contracting  Office,  PO  Box  5069,  Marine 

Corps  Recruit  Depot/ERR,  Parris  Island,  SC 

29905-5069 
M00264,  (MAJ00027),  MUT    Marine  Corps 

Regional  Contracting  Office,  Northeast 

Region,  2010  Henderson  Road,  Quantico, 

VA  22134-5045 
M00318,  (MAJ00027),  MUK-M    ContracUng 

Office  (Code  LSCP),  Marine  Corps  Base 

Hawaii,  Supply  Dept,  Box  63063.  MCBH, 

Kaneohe  Bay,  HI  96744-3063 
M00681,  NG    Marine  Corps  Regional 

Contracting  Office.  PO  Box  1609. 

Oceanside,  CA  92054-1609 
M20002    Contracting  Officer,  HQ,  U.S. 

Marine  Forces  South,  8420  NW  52nd 

Street,  Miami,  FL  33166 
M60050.  MV     Marine  Corps  Regional 

Contracting  Office,  COMCABWEST, 

Marine  Corps  Air  Station,  El  Tore,  CA 

92709-5001 
M60169,  WO    Contracting  Office,  Marine 

Corps  Air  Station,  PO  Box  55010,  Beaufort. 

SC  29904-5010 
M62204,  NC    Marine  Corps  Regional 

Contracting  Office,  Marine  Corps  Logistics 

Base,  PO  Box  110340,  Barstow,  CA  92311- 

5039 
M62613,  MUE    Contracting  Office,  Marine 

Corps  Air  Station,  PSC  561,  Box  1872. 

Iwakuni,  Japan,  FPO  AP,  NA  96310-1872 
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M64495    Contract  ng  Office,  Marine  Corps 
Mountain  Warfaie  Training  Center.  Box 
5009.  Bridgeport  CA  9351 7-5009 

M67001,NB    Mar  ne  Corps  Regional 
Contracting  Offic  e,  PSC  Box  20004,  Marine 
Corps  Base,  Cam  3  Lejeune.  NC  28542-0004 

M67004,  (MAJOOO:  7).  NC 
COMMARCORL(  XiBASES,  Marine  Corps 
Regional  Contrac  ting  Office,  Marine  Corps 
Logistics  Base  (C  ade  89),  PO  Drawer  43019, 
Albany,  GA  317C  4-3019 

M6701 1 .  (MAJ0005  7)    Commander  Officer, 
1st  Marine  Corps  District.  605  Stewart 
Avenue,  Garden  Zity,  NY  11530-4761 

M6701 3 ,  (MA J0002  7) .  MSC    Commanding 
Officer,  4th  Man  le  Corps  District,  DDRE, 
Building  54,  Suile  3.  Box  806,  New 
Cumberiand,  PA  17070-0806 

M67015.  (MAI0002  7),  MSE     Commanding 
Officer,  6th  Mari  le  Corps  District,  PO  Box 
19201,  Marine  Corps  Recruit  Depot, 
Eastern  Recruitirg  Region,  Parris  Island, 
SC  29905-9201 

M67016,  (MAI0002  7),  MSG    Commanding 
Officer,  8th  Mari  )e  Corps  District,  Building 
10,  Room  121,  N  !A,  New  Orleans.  LA 
70142-5100 

M67017,  (MAI0002  7),  MSJ  Commanding 
Officer.  9th  Mari  le  Corps  District,  3805 
155th  Street,  Bui  ding  710,  Kansas  City, 
MO  64147-1309 

M67019,  (MAIOOOa?),  MSL    Commanding 
Officer,  12th  Marine  Corps  District,  3704 
Hochmuth  Avenue,  San  Diego,  CA  92140- 
5191 

M67029,  (MAJ0002  7).  MSN    Contracting 
Office,  Marine  Bj  rracks,  8th  and  I  Street, 
SE,  Washington,  DC  20390-5000 

M67351     COMMAfU="OREUR.  Marine  Corps 
Regional  Contracting  Office,  HQ  FMF 
Europe  (Designate),  Panzer  Kaseme, 
Building  2901,  A  PO  AE,  NA  09046-0160 

M67353.  (MAJ0002  7),  MSQ    Contracting 
Office  (HQBN-i; ,  HQBN  HQMC 
Henderson  Hall,  Building  28,  Battalion 
Supply,  Ariingto  i,  VA  22214-5000 

M67354    Contract  ng  Office,  Headquarters, 
U.S.  Marine  Corj  s  (Code  ARD),  2  Navy 
Annex,  Ariingtoii,  VA  20380-1775 

M6  7  35  5 ,  (MAI0002  7 ) ,  MUN    Marine  Corps 
Regional  Contrac  ting  Office  (Code  N45), 
Expeditionary  W  irfeire  Training  Group, 
Atlantic,  1575  Gi  tor  Boulevard,  Suite  243. 
Norfolk,  VA  235;  1-2740 

M67385,  (MAI0002  7),  MUO-1 
COMMARFORPj  iC,  Marine  Corps  Regional 
Contracting  Office  (LSCP).  HQSVCBN. 
Building  600,  Bot  64131,  Camp  H.  M. 
Smith,  HI  96861  5010 

M67386,  LG     Mari  ne  Corps  Regional 
Contracting  Offic  e,  (Midwest),  Marine 
Corps  Support  Activity,  15430  Andrew 
Road,  Kansas  Cit  ^.  MO  67147-1208 

M67399,  NF    Mar  ne  Corps  Regional 
Contracting  Offic  e.  Northwest  Region,  PO 
Box  X24,  Buildii  g  1525,  Marine  Corps  Air- 
Ground  Combat  i  Center,  Twentynine  Palms, 
CA  92278-0124 

M67400,  01    Mari:  le  Corps  Regional 
Contracting  Offic  er  (Far  East),  MCB  Camp 
Smedley  D.  Butli  r,  PSC  577,  Box  2000, 
Building  355,  Ol  inawa,  Japan,  FPO  AP, 
NA  96379-2000 

M67438     Conting(  ncy  Contracting  Office, 
Unit  3880401,  3i  d  FSSG,  FPO  AP,  NA 
96604-8401 


M67854,  (MAJ00027),  MU6-9    Commander, 
Marine  Corps  Systems  Command,  2033 
Bamett  Avenue,  Suite  315,  Quantico,  VA 
22134-5010 

M67861 ,  MUC,  MSU    Marine  Corps 
Regional  Contracting  Office,  Marine  Forces 
Reserve,  4400  Dauphine  Street,  New 
Orleans,  LA  70146-5400 

M68447    Contingency  Contracting  Office, 
2nd  Supply  Battalion,  2nd  FSSG,  PSC  Box 
20120,  Camp  Lejuene,  NC  28542-0128 

M68450    Contingency  Contracting  Office, 
SMU.  1st  Supply  Battalion,  1st  FSSG  ,  PO 
Box  1609,  Oceanside,  CA  92501-1609 

M68909,  (MAJ00027),  MU3    Commanding 
Officer,  Marine  Corps  Tactical  Systems 
Support  Activity,  PO  Box  555171,  Camp 
Pendleton,  CA  92055-5171 

Part  S^Air  Force  Activity  Address  Numbers 

F01600,  5A    42  CONS/CC,  50  Lemay  Plaza 

South,  Building  804.  Maxwell  AFB,  AL 

36112-6334 
F01620,  6K    SSG/PK,  375  Libby  Street, 

MAFB-Gunter  Annex,  AL  36114-3207 
F02601,5C    355  CONS/CC,  3180  South 

CrayCToft  Road,  Davis  Monthan  AFB,  AZ 

85707-3522 
F02604,  5D     56  CONS/CC,  14100  West  Eagle 

Street,  Luke  AFB,  AZ  85309-1217 
F03602,  5F    314  CONS/CC,  642  Thomas 

Avenue,  Little  Rock  AFB,  AR  72099-5119 
F04605.  5H     482  LSS/LGC,  820  Baucom 

Avenue  NW.  Suite  101,  March  AFB,  CA 

92518-2260 
F04606  SM    SM-ALC/PK,  3237  Peacekeeper 

Way,  Suite  17.  McClellan  AFB,  CA  95652- 

1060 
F04611,QQ    AFFTC/PK,  Building  2800,  5 

South  Wolfe  Avenue,  Edwards  AFB,  CA 

93524-1185 
F04626,  5M    60  CONS/LGC,  350  Hangar 

Avenue,  Building  549,  Travis  AFB,  CA 

94535-2632 
F04666.  5N    9  CONS/CC,  6500  B  Street, 

Suite  101,  Beale  AFB,  CA  95903-1712 
F04684,  QW     30  CONS/LGC.  Building  7015, 

Section  2c,  Suite  D,  806  13th  Street, 

Vandenberg  AFB,  CA  93437-6025 
F04689,  RN     750  LSS/LGC,  1080  Lockheed 

Way,  Box  039.  Onizuka  AFB,  CA  94089- 

1234 
F04693,  MG    SMC/PKO,  400  North  Douglas 

Boulevard,  Suite  212E,  Los  Angeles,  CA 

90245-4640 
F04699,  Q5    SM-ALC/PK,  3227  Peacekeeper 

Way,  Suite  17.  McClellan  AFB,  CA  95652- 

1060 
F04700.  Q2    AFFTC/PKA,  5  South  Wolfe 

Avenue,  Building  2800,  Edwards  AFB,  CA 

93524-1185 
F04701.  TB    SMC/PK,  155  Discoverer 

Boulevard,  Suite  1516,  Los  Angeles,  CA 

90245-^692 
F05603    HQ  AFSPC/LGC,  150  Vandenberg 

Street,  Suite  1105,  Peterson  AFB,  CO 

80914-4350 
F05604,  SX     21  CONS/LGC,  700  Suffolk 

Street,  Peterson  AFB,  CO  80914-1200 
F05611,5Q    10  ABW/LGC,  8110  Industrial 

Drive.  Suite  200,  USAF  Academy,  CO 

80840-2315 
F07603,  5R    436  CONS/LGC,  639  Atlantic 

Street,  Suite  243,  Dover  AFB,  DE  19902- 

5639 


F08602,  5S    6  CONS/CC.  2606  Brown 

Pelican  Avenue,  MacDill  AFB,  FL  33621- 

5000 
F08620,  5T     16  CONS/LGC,  PO  Box  9190, 

350  Tully  Street,  Hurlburt  Field,  FL  32544- 

5825 
F08630,  Si     AFRL/MNK,  101  West  Eglin 

Boulevard,  Suite  337,  Eglin  AFB,  FL 

32542-6810 
F08635,  RH    AAC/PK,  205  West  D  Avenue, 

Suite  433,  Eglin  AFB,  FL  32542-6864 
F08637,  5V     325  CONS/CC,  501  Illinois 

Avenue,  Suite  5,  Tyndall  AFB,  FL  32403- 

5526 
F08650,  TJ    45  CONS/LGC,  1201  Edward  H. 

White  U  Street,  MS7200,  Patrick  AFB,  FL 

32925-3227 
F08651,Q3     AAC/PKO,  205  West  D  Avenue, 

Suite  541,  Eglin  AFB,  FL  32542-6862 
F09603,  RJ,  RR    WR-ALC/PK,  Building  300, 

215  Byron  Street,  Robins  AFB,  GA  3109&- 

1611 
F09604,  RU    LR  Directorate/PK,  750  3rd 

Street,  Building  350,  Robins  AFB,  GA 

31098-2122 
F09607,  5W    347  CONS/CC,  4380B  Alabama 

Road,  Moody  AFB,  GA  31699-1793 
F09609,  5X    94  LG/LGC,  1538  Atlantic 

Avenue,  Suite  141,  Dobbins  ARB,  GA 

30069-4824 
F09634,  5Y    HQ  AFRC/LGC,  155  2nd  Street. 

Robins  AFB,  GA  31098-1635 
F09650,  Q6     WR-ALC/PKO,  235  Byron 

Street,  Robins  AFB,  GA  31098-1611 
F10603,  5Z    366  CONS/CC,  366  Gunfighter 

Avenue,  Suite  498,  Mountain  Home  AFB, 

ID  83648-5296 
F11623,  6C    375  CONS/LGC,  102  East 

Martin  Street,  Suite  216,  Scott  AFB,  IL 

62225-5015 
F11626,  RL     HQ  AMC/DOKR,  402  Scott 

Drive,  Unit  3A1,  Scott  AFB,  IL  62225-5302 
F12617,  6D     434  LSS/LGC,  448  Mustang 

Avenue,  Grissom  ARB,  IN  46971-5320 
F14614,  X4     22  CONS/LGC,  53147  Kansas 

Street,  Suite  102,  McConnell  AFB,  KS 

67221-3606 
F16602,  6G    2  CONS/CC,  841  Fairchild 

Avenue,  Barksdale  AFB,  LA  71110-2271 
F19617,  R5    439  LSS/LGC,  250  Airlift  Drive, 

Westover  Air  Reserve  Base,  Chicopee,  MA 

01022-1525 
F19628,  RS    ESC/PK,  104  Barksdale  Street, 

Hanscom  AFB,  MA  01731-1806 
F19650,  SH     ESC/PKO,  Building  1520,  lO- 

Barksdale  Street,  Hanscom  AFB,  MA 

01731-1806 
F21611,6N    934  LSS/LGC,  760  Military 

Highway,  Minneapolis-St.  Paul  ARS, 

Minneapolis,  MN  55450-2000 
F22600,  RC    81  CONS/CC,  200  Fifth  Street, 

Room  104,  Keesler  AFB,  MS  39534-2102 
F22608,  6Q     14  CONS/CC,  555  Seventh 

Street,  Suite  113,  Columbus  AFB,  MS 

39701-1006 
F23606,  6R    509  CONS/CC,  850  Arnold 

Avenue,  Suite  2,  Whiteman  AFB,  MO 

65305-5054 
F24604,  6T     341  CONS/LGC,  7015  Goddard 

Drive,  Malmstrom  AFB,  MT  59402-6863 
F25600,  6U    55  CONS/CC,  101  Washington 

Square,  Offiitt  AFB,  NE  68113-2107 
F26600,  S4    99  CONS/CC,  5865  Swabb 

Boulevard,  Nellis  AFB,  NV  89191-7063 
F28609,  6V     305  CONS/LGC,  3563  Lancaster 

Avenue,  McGuire  AFB,  NJ  08641-1712 
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F28620,  Ml     65  CONS/CC,  Unit  7775, 

Building  T615,  Lajes  AB,  APO  AE  09720- 

7775 
F28620,  S8     65  CONS/OL-A,  PO  Box  837, 

Wrightstovvn,  NJ  05862-0837 
F29601,  RW     Del  8.  AFRL/PK,  2251  Maxwell 

Avenue  SE,  Kirtland  AFB,  NM  87117-5773 
F29605.  6W     27  CONS/CC,  100  North  Torch 

Boulevard.  Cannon  AFB.  NM  88103-5131 
F29650,  R3     377  LG/LGC,  2251  Maxwell 

Avenue  SE,  Kirtland  AFB.  NM  87117-5773 
F29651,  6X     49  CONS/CC,  1210  Fortyniner 

Avenue,  Holloman  AFB.  NM  88330-5010 
F30602,  RX     AFRL/IFK.  26  Electronic 

Parkway,  Rome.  NY  13441-4514 
F30617.6Y    914  AW/LGC.  2720  KirkbfTdge 

Drive.  Niagara  Falls  lAP-ARS.  NY  14304- 

5001 
F31601.  BU     43  CONS/CC,  1443  Reilly  Road, 

Suite  C,  Pope  AFB,  NC  28308-2896 
F31610,  BW    4  CONS/CC,  1695  Wright 

Brothers  Avenue.  Seymour  Johnson  AFB, 

NC  27531-2459 
F32604,  BX     5  CONS/CC.  BX  211  Missile 

Avenue,  Minot  AFB,  ND  58705-5027 
F32605,  BY     319  CONS/CC.  575  6th  Avenue. 

Grand  Forks  AFB.  ND  58205-6436 
F33600.  RZ     ASC/PKW,  1940  AUbrook 

Drive.  Suite  3,  Building  1.  Wright  Patterson 

AFB,  OH  45433-5309 
F33601.  Q7     ASC/PKWO,  1940  Allbrook 

Drive.  Suite  3.  Building  1.  Wright  Patterson 

AFB.  OH  45433-5309 
F33615.  SG     Det  1.  AFRL/PK.  2530  C  Street, 

Wright  Patterson  AFB,  OH  45433-7607 
F33630,  Cl     910  AW/LGC,  3976  King  Graves 

Road.  Unit  25,  Youngstown  Air  Reserve 

Station,  Vienna,  OH  44473-5925 
F33657,  SC    ASC/PK,  Building  14.  Room 

107.  1865  Fourth  Street.  Wright  Patterson 

AFB,  OH  45433-7120 
F34600.  C2     71  FTW/CVC.  246  Brown 

Parkway.  Suite  228.  Vance  AFB.  OK 

73705-5037 
F34601.  SD     OC-ALC/PK,  3001  Staff  Drive, 

Suite  1AG76A.  Tinker  AFB,  OK  73145- 

3015 
F34608.  TF     38  LS/LGC,  4008  Hilltop  Road. 

Suite  103,  Tinker  AFB,  OK  73145-2713 
F34612,C3     97  CONS/CC,  205  South  6th 

Street,  Building  318,  Altus  AFB,  OK 

73523-5147 
F34650,  Q9     OC-ALC/PKO.  Building  3.  Suite 

1.  7858  Fifth  Street,  Tinker  AFB,  OK 

73145-9106 
F36629,  C7     91 1  AW/LGC,  2375  Hercules 

Court,  Pittsburgh  lAP-ARS,  Corapolis.  PA 

15108-4495 
F36700.  C8     913  LG/LGC,  1051  Fairchild 

Street.  Willow  Grove  ARS.  PA  19090-5203 
F38601.C9     20  CONS/CC,  305  Blue  lav 

Street,  Shaw  AFB,  SC  29152-5004 
F38604,  T3     USCENTAF,  524  Shaw  Drive. 

Shaw  AFB.  SC  29152-5029 
F38610,  CR    437  CONS/LGC,  102  Long 

Street,  Charleston  AFB,  SC  29404-4829 
F39601,  CT     28  CONS/LGC.  1000  Ellsworth 

Street.  Suite  1200,  Ellsworth  AFB,  SD 

57706-4910 
F40600.  Q4     AEDC/PK.  100  Kindel  Drive, 

Suite  A335.  Arnold  AFB,  TN  37389-1335 
F40650,  Dl     AEDC/PKP.  100  Kindel  Drive. 

Suite  1332,  Arnold  AFB,  TN  37389-1332 
F41608,  SA     SA-ALC/PK,  485  Quentin 

Roosevelt  Road,  Suite  12,  Kellv  AFB,  TX 

78241-6419 


F41612,D4     82  CONS/CC,  136  K  Avenue. 

Suite  2.  Sheppard  AFB.  TX  76311-2739 
F41614.E2     17  CONS/CC.  210  Scherz 

Boulevard.  Goodfellow  AFB.  TX  76908- 

4705 
F41622,  QY     HSC/PKO.  Building  625,  8005 

9th  Street,  Brooks  AFB,  TX  78235-5353 
F41624,  TG     HSC/PK.  Building  626.  8005 

9th  Street,  Brooks  AFB.  TX  78235-5353 
F41636.  ZV     37  CONS/CC.  1655  Selfridge 

Avenue.  Lackland  AFB,  TX  78236-5253 
F41650,  YA     SA-ALC/PKO.  Building  1598. 

1288  Growden  Road.  Kellv  AFB.  TX 

78251-5318 
F41652,  E5     7  CONS/CC,  381  3rd  Street, 

Dyess  AFB.  TX  79607-1581 
F41685.  E6     47  CONS/CC.  171  Alabama 

Avenue,  Laughlin  AFB.  TX  78840-5102 
F41689,  SK     AETC  CONS/CC,  550  D  Street, 

Suite  07,  Randolph  AFB,  TX  78150-4434 
F41691.Y0     12  CONS/CC.  395  B  Street 

West,  Suite  02,  Randolph  AFB.  TX  78150- 

4525 
F42600.  QP    OO-ALC/PK.  Building  1289 

SE.  6038  Aspen  Avenue,  Hill  AFB,  UT 

84056-5805 
F42610.  QP    OO-ALC/LMK.  Building  1289 

SE,  6038  Aspen  Avenue.  Hill  AFB.  UT 

84056-5821 
F42620,  QP    OO-ALC/LFK,  Building  1233, 

6072  Fir  Avenue,  Hill  AFB,  UT  84056- 

5820 
F42630,  QP    OO-ALC/LIK.  Building  1215. 

6050  Gum  Lane.  Hill  AFB,  UT  84056-5825 
F42650,  R2    OO-ALC/PKO,  Building  1289 

SE,  6038  Aspen  Avenue.  Hill  AFB.  UT 

84056-5805 
F44600.  F3     1  CONS/CC,  74  Nealy  Avenue. 

Suite  100,  Langlev  AFB,  VA  23665-2088 
F44650,'Ql     ACC  CON9,  130  Douglas  Street, 

Suite  210,  Langlev  AFB,  VA  23665-2791 
F45603,  F5     62  CONS/LGC,  100  Main  Street, 

Suite  1049,  McChord  AFB,  WA  98438- 

1109 
F45613,  F8    92  CONS/LGC.  110  West  Ent 

Street.  Suite  200,  Fairchild  AFB,  WA 

99011-9403 
F47606.  G7     440  AW/LGC,  300  East  College 

Avenue,  Gen.  Mitchell  lAP,  Milwaukee,  WI 

53207-6299 
F48608.  G9     90  CONS/LGC.  7505  Mame 

Loop.  F.E.  Warren  AFB,  WY  82005-2860 
F49620.  SE    AFOSR/PK.  801  North 

Randolph  Street.  Room  732.  Arlington.  VA 

22203-1977 
F49642.J1     11  CONS/LGC.  500  Duncan 

Avenue,  Room  250. 

Boiling  AFB,  DC  20332-0305 
F61101,  Tl     Det  1,  21  CONS/CC, 

Copenhagen  AB.  APO  AE  09716-5000 
F61211.N9    31  FW/LGC,  Unit  6102,  Box 

140,  Aviano  AB  APO  AE  09601-2140 
F61354,  W8     425  ABS/LGC,  Unit  6870,  Box 

85,  Izmir  AB  APO  AE  09821-7085 
F61358,  W9     39  CONS/LGC,  Unit  1045,  Box 

280.  Incirlik  AB  APO  AE  09824-0285 
F61503,  UC    469  ABG/LGC.  Unit  7420.  Box 

115.  Rhein  Main  AB  APO  AE  090.50-0115 
F61517.  UF     52  CON  FLT/LGC.  Unit  3910. 

Building  2001,  Spangdahlem  AB  APO  AE 

09137-3910 
F61521,UH,  UI    USAFE  CONS/LGC.  Unit 

3115,  Ramstein  AB  APO  AE  09094-3115 
F61730,  UQ    423  ABS/LGC.  PSC  47,  Unit 

5720,  RAF  Alconburv  APO  AE  09470-5720 
F61775.  UV     48  CONS/LGC,  Unit  .5070,  Box 

270,  RAF  Feltwell  APO  AE  09461-0270 


F61815,  UW     496  ABS/LGC,  Unit  6585. 

Moron  AB  APO  AE  09643-6585 
F62032.4D     USMTM,  Unit  61300,  Box  2, 

Saudi  Arabia,  APO  AE  09803-1300 
F62321,RA     18  CONS/LGC,  Unit  5199, 

Kadena  AB  APO  AP  96368-5199 
F62509,  QZ     35  CONS.  Unit  5201 ,  Misawa 

AB  APO  AP  96319-5201 
F62562,  SW     374  CONS/LGC,  Unit  5228. 

Yokota  AB  APO  AP  96328-5228 
F64133.  S9     36  CONS/CC.  Unit  14040. 

Anderson  AFB  APO  AP  96543-4040 
F64605.  TN     15  CONS/LGC.  90  G  Street. 

Hickam  AFB,  HI  96853-5230 
F65501.  WF     3  CONS/CC,  6920  12th  Street. 

Suite  242.  Elmendorf  AFB,  AK  99506-2570 
F65503,WH     354  CONS/LGC,  3112 

Broadway  Avenue,  Suite  3,  Eielson  AFB, 

AK  99702-1850 
F66501 ,  R7     24  CONS/CC,  Unit  0550. 

Howard  AFB  APO  AA  34001-5000 
F A002 1     HQ  AFSOC/PKMZ.  1 00  Bart  lev 

Street.  Hurlburt  Field.  FL  32544-5273' 
FA2550    50  CONS.  66  Falcon  Parkway. 

Suite  49,  Schreiver  AFB,  CO  80912-(B649 
FA4416,  51     89  CONS/LGC,  1419  Menoher 

Drive,  Andrews  AFB,  MD  20762-6500 
FA4452,  RL    AMCCONF/LGCF.  102  East 

Martin  Street.  Room  216,  Scott  IL  62225- 

5015 
FA6648,  5U     482  LSS/LGC,  29050  Coral  Sea 

Boulevard.  Box  50.  Homestead  ARS.  FL 

33039-1299 
FA6675.  D5     301  LSS/LGC,  1710  Burke 

Street.  Suite  100,  NAS  Fort  Worth.  TX 

76127-6200 
FA8623     ASC/ENVK,  Building  8.  Room  201 . 

1801  10th  Street.  Wright  Patterson  AFB. 

OH  45433-7626 
FA8770     MSG/PK.  4375  Childlaw  Road. 

Room  C022.  Wright  Patterson  AFB,  OH 

45433-5006 

Part  6 — Defense  Logistics  Agency  Activity 
Address  Numbers 

SA7003,  IP    Defense  Automated  Printing 

Ser\'ice.  700  Robbins  Avenue.  Building  4 

D.  Philadelphia.  PA  19111-5093 
SA7007.  IP    Defense  Automated  Printing 

Service.  5450  Carlisle  Pike.  PO  Box  2020. 

Mechanicsburg.  PA  17055-0788 
SA7008.  IP    Defense  Automated  Printing 

Service.  2825  D  Avenue.  Charleston,  SC 

29408-1819 
SA7012.  IP    Defense  Automated  Printing 

Service.  80  Post  Lane.  Camp  Leieune,  NC 

28547-2527 
SA7014.  IP    Defense  Automated  Printing 

Service.  47  Chandler  Street.  Newport,  RI 

02841-1707 
SA7019.  IP    Defense  Automated  Printing 

Ser\'ice.  Building  655,  Fort  Euslis,  VA 

23604-5093 
SA7021,  IP    Defense  Automated  Printing 

Ser\'ice,  1401  South  Fern  Street.  Arlington. 

VA  22201-1401 
SA7023,  IP    Defense  Automated  Printing 

Service,  2530  Paul  |ones.  Building  2A. 

Great  Lakes.  IL  60088-5700 
SA7026.  IP    Defense  Automated  Printing 

Service.  4165  Communications  Boulevard. 

Building  281.  Suite  2.  Dayton.  OH  45433- 

5602 
SA7031,  IP    Defense  Automated  Printing 

Service.  1641  Morris  Street,  Naval  Station 

Norfolk,  VA  23511-2898 
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SA7033.  IP 
Service,  4400 
B.  New  Orleans 

SA7039,  IP 
Service,  151 
Stalion  Pensa4ol 

SA7042.  IP 
Service,  McFaJ-l 
Jacksonville, 

SA7049,  IP 
Service,  568 
318,  Patrick 

SA7051,  IP 
Service,  PSC 
Cuantanamo 
0128 

SA7053,  IP 
Service,  901 
East,  Scott 

SA7054,  IP 
Service,  PO 
Goodfellow  B(  i 
63120-1798 

SA7055,  IP 
Service,  601 
MO  64106-2806 

SA7057,  IP 
Service,  4300 
92136-5595 

SA7058,  IP 
Service,  250 
Annex,  MetxwtH 

SA7064,  IP 
Service,  Build  ng 
Harbor.  HI 

SA7065,  IP 
Service,  1100 
98315-5740 

SA7069.  IP 
Service,  255 
GA  31098-16 

SA7079,  IP 
Service,  PSC 
Station,  Guam , 

SA7080,  IP 
Service,  PSC 
Japan,  FPO  A! ' 

SA7081,  IP 
Service,  PSC 
FPO  AP  9634^1 

SPOIOO,  TW 
Philadelphia. 
Textiles.  700 
Philadelphia 

SP0103,  W7 
Philadelphia 
Robbins  Avenjj 
5096 

SP0200,  TX 
Philadelphia. 
Materiel.  700 
Philadelphia 

SP0300.  UE 
Philadelphia, 
700  Robbins 
19111-5096 

SP0302,  W6 
Philadelphia. 
Pacific,  2155 
Alameda.  CA 

SP0303,  U6 
Philadelphia. 
Europe,  APO 

SP0400.TY,XK 
Center  Richmp 
8000  Jeffersoi 
VA  23297-57 


Automated  Printing 
Dauphine  Street,  Unit  601  3- 
LA  70146-6300 
ise  Automated  Printing 
E  lyson  Avenue,  Naval  Air 
a,  FL  32508-5121 

Automated  Printing 
and  Street,  Building  721, 
32212-0003 

Automated  Printing 

ift  Avenue,  Building 

FL  33040-5000 

Defense  Automated  Printing 

1  005,  Box  28,  Building  1842. 

Cuba,  FPO  AE  09593- 


Automated  Printing 
Sbuth  Drive,  Building  700 
IL  62225-5106 

Automated  Printing 
20013,  Building  110,  4300 
ulevard,  St.  Louis,  MO 


Automated  Printing 
12th  Street,  Kansas  City, 


^55, 


Di  fense  , 

'73. 


De  Fense  Automated  Printing 
loover  Street,  San  Diego,  CA 

De  Fense  Automated  Printing 
Sputh  Butler  Avenue,  Gunter 
AFB,AL  36114-3104 
DejFense  Automated  Printing 

550  3989,  Box  126,  Pearl 
96i60-3440 

De  Fense  Automated  Printing 
4unley  Road,  Silverdale,  WA 

De  fense  Automated  Printing 
Cpchran  Street,  Robins  AFB, 
3 
Defense  Automated  Printing 
,  Box  200.  Naval  Supply 
FPO  AP  96540-1200 
De  Fense  Automated  Printing 
57.  Box  1475.  Okinawa, 
96379-1475 

Automated  Printing 
Box  26,  Yokosuka,  Japan, 
108 
Dfefense  Supply  Center 
Directorate  of  Clothing  & 
I  lobbins  Avenue. 
PA  19111-5096 
Di  ifense  Supply  Center 
nstallation  Support.  700 
le,  Philadelphia,  PA  19111- 

D«  fense  Supply  Center 

Directorate  of  Medical 

bobbins  Avenue, 

PA  19111-5096 
D<  fense  Supply  Center 

Directorate  of  Subsistence, 
/  venue,  Philadelphia,  PA 

D  s/ense  Supply  Center 

Pacific,  ATTN:  DSCP- 

/lariner  Square  Loop, 

J4501-1022 
D(  fense  Supply  Center 

Europe,  ATTN:  DSCP- 

\E  09052-5000 
Zl.  Z3,  Z6    Defense  Supply 
nd.  Business  Operations. 
Davis  Highway.  Richmond. 

ro 


SP0410,  XH    Defense  Supply  Center 
Richmond,  Base  Spt  Div,  Directorate  of 
Procurement.  8000  Jefferson  Davis 
Highway.  Richmond.  VA  23297-5312 

SP0411,TY    Defense  Supply  Center 
Richmond,  Proc  Br  (ESOC),  Customer  Asst 
Ctr,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5871 

SP0413,TY    Defense  Supply  Center 
Richmond,  Spec  Purchase  Br,  Prod  Ctr  Spt 
Div,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5864 

SP0414,  TY    Defense  Supply  Center 
Richmond,  SASPS  Phase  I  Br,  Prod  Ctr  Spt 
Div,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5864 

SP0430,  TY    Defense  Supply  Center 
Richmond,  Procurement  Branch.  Product 
Center  5,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5813 

SP0440,  TY    Defense  Supply  Center 
Richmond,  Procurement  Branch,  Product 
Center  7,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5834 

SP0441 ,  TY    Defense  Supply  Center 
Richmond,  Procurement  Branch,  Product 
Center  6,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5822 

SP0450,  TY    Defense  Supply  Center 
Richmond,  Procurement  Branch,  Product 
Center  4,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5600 

SP0451 ,  TY    Defense  Supply  Center 
Richmond,  Procurement  Branch,  Product 
Center  2,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5772 

SP0460,  TY    Defense  Supply  Center 
Richmond,  Procurement  Branch,  Product 
Center  1,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5772 

SP0461,TY    Defense  Supply  Center 
Richmond,  Special  Purchase  Branch 
(SPUR),  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5864 

SP0470    Defense  Supply  Center  Richmond, 
Procurement  Branch,  Product  Center  10, 
8000  Jefferson  Davis  Highway.  Richmond, 
VA  23297-5352 

SP0475    Defense  Supply  Center  Richmond. 
Procurement  Branch,  Product  Center  11, 
8000  Jefferson  Davis  Highway,  Richmond, 
VA  23297-5361 

SP0480,  TY    Defense  Supply  Center 
Richmond,  Procurement  Branch,  Product 
Center  3,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5876 

SP0490,  TY    Defense  Supply  Center 
Richmond,  Procurement  Branch,  Product 
Center  1 ,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5846 

SP0495    Defense  Supply  Center  Richmond, 
Directorate  of  Business  Operations,  ATTN: 
ECAT,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5770 

SP0499    Defense  Supply  Center  Richmond- 
FCIM,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5770 

SP0500,  TZ,  WU    Defense  Supply  Center 
Philadelphia,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 

SP0520    Defense  Supply  Center 
Philadelphia,  Product  Verification  Testing 
Acquisition,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 

SP0540    Defense  Supply  Center 
Philadelphia,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 


SP0560    Defense  Supply  Center 
Philadelphia,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 

SP0599    Defense  Supply  Center 
Philadelphia-FCIM,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 

SP0600,  UA    Defense  Energy  Support 
Center,  8725  John  J.  Kingman  Road,  Suite 
2533,  Fort  Belvoir,  VA  22304-6160 

SP0700,  UB,  UZ.  U3    Defense  Supply  Center 
Columbus,  PO  Box  3990,  Coluijbus,  OH 
43216-3990 

SP0701    Defense  Supply  Center  Columbus, 
ATTN:  DSCC-OT,  Building  20,  Fourth 
Floor,  Columbus,  OH  43216-5000 

SP0710,  YL    Defense  Supply  Center 
Columbus,  Base  Contracting,  PO  Box 
16704,  Columbus,  OH  43216-5010 

SP0720,  YM    Defense  Supply  Center 
Columbus,  Lumber  Solicitations/ Awards, 
PO  Box  16704,  Columbus,  OH  43216-5010 

SP0730,  WZ    Defense  Supply  Center 
Columbus,  Military  Interdepartmental  PR 
MIPR  Division,  PO  Box  3990,  Columbus. 
OH  43216-5000 

SP0740,  XI    Defense  Supply  Center 
Columbus,  Aerospace  Solicitations/ 
Awards,  PO  Box  3990,  Columbus,  OH 
43216-5000 

SP0749  Defense  Supply  Center  Columbus, 
Aerospace/Public  Manufacturing,  PO  Box 
3990,  Columbus,  OH  43216-3990 

SP0750,  UB    Defense  Supply  Center 
Columbus,  Land  Solicitations/ Awards,  PO 
Box  16704,  Columbus,  OH  43216-5010 

SP0759    Defense  Supply  Center  Columbus, 
Land  Public  Manufacturing,  PO  Box  16704, 
Columbus,  OH  43216-5010 

SP0760,  UB    Defense  Supply  Center 
Columbus,  Maritime  Solicitations/ Awards, 
PO  Box  16704,  Columbus,  OH  43216-5010 

SP0769    Defense  Supply  Center  Columbus, 
Maritime  Public  Manufacturing,  PO  Box 
16704,  Columbus,  OH  43216-5010 

SP0770,  UB    Defense  Supply  Center 
Columbus,  Commodities  Solicitations/ 
Awards,  PO  Box  16704.  Columbus,  OH 
43216-5010 

SP0779    Defense  Supply  Center  Columbus, 
Commodities  Public  Manufacturing,  PO 
Box  16704,  Columbus,  OH  43216-5010 

SP0780    Defense  Supply  Center  Columbus, 
Government  Furnished  Property  Account, 
ATTN:  DSCC-PAPB  GFP,  Building  20 
A2N,  3990  East  Broad  Street,  Columbus, 
OH  43216-5000 

SP0799    Defense  Supply  Center  Columbus- 
FCIM,  PO  Box  3990,  Columbus,  OH  43216- 
5000 

SP0833,  VS    Defense  National  Stockpile 
Center,  8725  John  J.  Kingman  Road,  Suite 
3339.  Fort  Belvoir,  VA  22060-6223 

SP0900,  UD    Defense  Supply  Center 
Columbus,  Electronics.  PO  Box  16704. 
Columbus,  OH  43216-5010 

SP0905  Defense  Supply  Center  Columbus, 
PO  Box  16704,  Columbus,  OH  43216-5010 

SP0910,  U7    Defense  Supply  Center 
Columbus,  Base  Contracting,  PO  Box 
16704,  Columbus,  OH  43216-5010 

SP0920,  W4    Defense  Supply  Center 
Columbus,  Electro  Mechanical,  PO  Box 
16704,  Columbus,  OH  43216-5010 

SP0930    Defense  Supply  Center  Columbus, 
Switches,  PO  Box  16704,  Columbus,  OH 
43216-5000 
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SP0935    Defense  Supply  Center  Columbus, 

Connectors,  PO  Box  16704.  Columbus.  OH 

43216-5000 
SP0960    Defense  Supply  Center  Columbus, 

Active  Devices,  PO  Box  16704,  Columbus, 

OH  43216-5000 
SP0970    Defense  Supply  Center  Columbus, 

PO  Box  16704,  Columbus,  OH  43216-5000 
SP09'99    Defense  Supply  Center  Columbus- 

FCIM,  PO  Box  16704,  Columbus,  OH 

43216-5000 
SP3100,  WX    Defense  Distribution  Center 

East,  Directorate  of  Distribution 

Procurement,  2001  Mission  Drive,  New 

Cumberland.  PA  17070-5001 
SP3200,  TV    Defense  Distribution  Center 

West,  Directorate  of  Distribution 

Procurement,  Building  S— 4.  Lathrop,  CA 

95330-5000 
SP4400,  XI     Defense  Reutilization 

Marketing  Service,  74  Washington  Avenue 

North,  Battle  Creek,  MI  49017-3092 
SP4410.  XI     Defense  Reutilization 

Marketing  Service,  Special  Contracts 

Divison  ATTN:  DRMS-PO  74  Washington 

Avenue  North,  Battle  Creek,  MI  49017- 

3092 
SP4420.  XI    Defense  Reutilization  Marketing 

Service,  ATTN:  DRMS-PMG,  APO  AE 

09096-5000 
SP4700,  YK,  X8    DLA  Administrative 

Support  Center,  Office  of  Contracting  8725 

John  J.  Kingman  Road.  Suite  0119,  Fort 

Belvoir.  VA  22060-6221 
SP4800    Defense  Logistics  Agency,  Office  of 

Small  And  Disadvantaged  Business 

Utilization,  8725  John  J.  Kingman  Road, 

Suite  1127,  Fort  Belvoir,  VA  22060-6221 
SP4900    Defense  Logistics  Support 

Command,  Procurement  Systems,  Standard 

Procurement  System  Program,  8725  John  J. 

Kingman  Road,  Fort  Belvoir,  VA  22060- 

6221 
SP5200    Defense  Logistics  Support 

Command,  Electronic  Commerce  Mall 

Operations,  ATTN:  DLSC-PRS,  8725  John 

J.  Kingman  Road,  Fort  Belvoir,  VA  22060- 

6221 
SASOIA  UY    DCMC  Pacific- Australia,  Unit 

11009,  APO  AP  96551-1000 
SBLOOA  MJ    DCMC  Northern  Europe- 
Belgium,  PSC  82,  Box  002,  APO  AE  09724- 

5000 
SCNOIA  WV    DCMC  Americas,  275  Bank 

Street,  Suite  200,  Ottawa,  Canada  K2P  2L6 
SGR18A    DCMC  Southern  Europe.  Box  775. 

ATTN:  DCMDI-GGA.  APO  AE  09096-5000 
SJPlOA  Y9    DCMC  Pacific-Japan,  PSC  477, 

Box  39.  FPO  AP  96306-2739 
SKR08A  Rl     DCMC  Pacific-Korea  (Kimhae), 

Unit  2000,  APO  AE  96214-5000 
SML04A  XC    DCMC  Pacific— Kuala 

Lumpur,  American  Embassy,  APO  AP 

96535-5000 
SPROIA  QF    DCMC  Americas— Puerto  Rico, 

Box  DLA  NSGA  7,  FPO  AA  34053-0006 
SSA20A    DCMC  Southern  Europe — Spain, 

PSC  61,  Box  3000,  APO  AE  09642-5000 
SSN05A    DCMC  Pacific— Singapore,  PSC 

470,  Box  2700.  FPO  AP  96534-2100 
SSROIA  YE    DCMC  Southern  Europe- 
Israel,  American  Embassy  Unit  7228,  APO 

AE  09830-7228 
SSUOIA  U4     DCMC  Saudi  Arabia— Air, 

DCMCI  Unit  61305,  APO  AE  09803-1305 
SSU03A  US    DCMC  Saudi  Arabia— Land. 

DCMCI  Unit  61301,  APO  AE  09803-1301 


STA21A    DCMC  Southern  Europe— Italy 

(Brindisi),  PSC  817,  Box  61,  FPO  AE 

09622-0061 
STA23    DCMC  Southern  Europe— Italy,  Unit 

31401,  Box  71,  APO  AE  09630-O07l" 
STR02A,  TQ    DCMC  Southern  Europe- 
Turkey,  Unit  9050,  APO  AE  09822-9050 
SUK12A,  VN    DCMC  Northern  Europe,  PSC 

821,  Box  55,  APO  AE  09421-0055 
SUK14A    DCMC  Northern  Europe— UK 

Bristol,  Unit  4825,  APO  AE  09456-4825 
SUK15A    DCMC  Northern  Europe— UK 

Rochester,  PSC  30,  Box  100,  APO  AE 

09447-0100 
SZAOIA    DCMC  Pacific— New  Zealand,  PSC 

467,  Box  298,  FPO  AP  96531-2000 
SOIOIA    DCMC  Birmingham,  1910  Third 

Avenue  North.  Rooro  201.  Birmingham.  AL 

35203-2376 
S0102A.  WA    DCMC  Pemco  Aeroplex 

Birmingham,  PO  Box  12447,  Birmingham, 

AL  35202-2447 
S0302A,  WY    DCMC  Phoenix,  Two 

Renaissance  Square,  40  North  Central 

Avenue,  Suite  400,  Phoenix.  AZ  85004- 

4424 
S0305A,  SR    DCMC  Raytheon  Tucson.  PO 

Box  11337,  Building  801,  M/5  D-4. 

Tucson,  AZ  85734-1337 
S0506A,  WL     DCMD  West,  222  North 

Sepulveda  Boulevard,  El  Segundo,  CA 

90245^320 
S0507A,  XR    DCMC  San  Francisco.  1265 

Borregas  Avenue,  Sunnyvale,  CA  94089 
S0512A,  YC    DCMC  Van  Nuys,  6230  Van 

Nuys  Boulevard.  Van  Nuys,  CA  91401- 

2713 
S0513A,  UG    DCMC  Santa  Ana,  34  Civic 

Center  Plaza.  PO  Box  C-12700,  Santa  Ana, 

CA  92712-2700 
S0514A,  VH    DCMC  San  Diego,  7675  Dagget 

Street,  Suite  200,  San  Diego,  CA  92111- 

2241 
S0520A,  VR    DCMC  San  Francisco— ULDP 

San  Jose,  M/SX65.  PO  Box  367,  San  Jose, 

CA  95103-0367 
S0530A,  X9    DCMC  Boeing  Huntington 

Beach,  5301  Bolsa  Avenue,  Huntington 

Beach.  CA  92647-2099 
S0539A,  QT    DCMC  Hughes,  Los  Angeles, 

Kilroy  Airport  Building  Center,  2250  East 

Imperial  Highway.  Suite  11000,  El 

Segundo,  CA  90245-4320 
S0542A,  RY    DCMC  Boeing  Canoga  Park,  PO 

Box  7922,  6633  Canoga  Avenue,  Canoga 

Park,  CA  91303-7922 
S0543A,  QX    DCMC  Lockheed  Martin 

Missiles  &  Space,  PO  Box  3504.  Sunnyvale, 

CA  94088-3504 
S0544A,  TC    DCMC  Boeing  Long  Beach, 

2401  East  Wardlow,  Mail  Code,  54-79, 

Long  Beach,  CA  90807-4481 
S0546A,  QR    DCMC  Northrop  Grumman 

Hawthorne,  2301  West  120th  Street,  Mail 

Code  H3-2,  Hawthorne,  CA  90251-5032 
S0602A,  VK    DCMC  Denver,  Orchard  Place 

2,  Suite  200,  5975  Greenwood  Plaza 

Boulevard,  Englewood,  CO  80111-4715 
S0605A,  RE    DCMC  Lockheed  Martin 

Astronautics,  PO  Box  179,  Denver,  CO 

80201-0179 
S0701A,  WB     DCMC  Hartford,  130  Darlin 

Street,  East  Hartford,  CT  06108-3234 
S0702A,  UP    DCMC  Hartford-Stratford,  550 

Main  Street.  Stratford,  CT  06497-7574 


S0703A.  XT    DCMC  Hartford-Hamilton 

Standard,  1  Hamilton  Road.  Windsor 

Locks,  CT  06096-0463 
S0707A  LF    DCMC  Sikorsky.  6900  Main 

Street.  Stratford,  CT  06497-9131 
S0708A.  T5     DCMC  Pratt  &  Whitney.  East 

Hartford,  400  Main  Street,  Mail  Stop  104- 

08,  East  Hartford.  CT  06108-0969 
S1002A.  WW     DCMC  Orlando,  3555 

Maguire  Boulevard,  Orlando,  FL  32803- 

3726 
S1005A,  XL    DCMC  Lockheed  Martin, 

Oriando,  5600  Sand  Lake  Road.  MP49, 

Oriando.  FL  32819-8907 
S1009A,  VI     DCMC  Orlando-Harris,  1425 

Troutman  Boulevard  NE.  Palm  Bay.  FL 

32905^102 
SlOllA,  T2    DCMC  Pratt  &  Whitney  West 

Palm  Beach,  17900  Beeline  Highway,  West 

Palm  Beach,  FL  33410-9600 
S1103A.  Yl     DCMC  Atlanta.  805  Walker 

Street.  Marietta,  GA  30060-2789 
S1104A     DCMC  Atlanta-Rockwell,  PO  Box 

1356,  Duluth.  GA  30136-1357 
S1109A.  Z4     DCMC  Clearwater,  Gadsen 

Building.  Suite  200.  9549  Koger  Boulevard. 

St.  Petersburg,  FL  33702-2455 
S1110A,Z5    DCMC  Northrop  Grumman.  St. 

Augustine,  5000  U.S.  Highway  1  North.  St. 

Augustine,  FL  32085-3447 
S1111A,RK    DCMC  Lockheed  Martin 

Marietta,  86  South  Cobb  Drive,  Building  B- 

2,  Marietta.  GA  30063-0260 
S1211A,  U8     DCMC  Aircraft  Program 

Management  Office.  805  Walker  Street, 

Marietta,  GA  30060-2789 
S1221A.  X5     DCMC  Northrop  Grumman 

Melbourne  2000  West  NASA  Boulevard. 

PO  Box  9650.  Melbourne.  FL  32902-9650 
S1403A.  YP    DCMC  Chicago.  PO  Box 

66911,  Chicago.  IL  60666-0911 
S1501A.  WG    DCMC  Indianapolis.  8899 

East  56th  Street,  Indianapolis,  IN  46249- 

5701 
S1505A,  X2     DCMC  Indianapolis-Raytheon. 

Communication  Systems  Division.  1010 

Production.  Mail  Stop  03-07,  Fort  Wayne. 

IN  46808-4106 
S1510A,  Z9    DCMC  Pacific-Honolulu.  Box 

64110.  Camp  H.M.  Smith,  Honolulu,  HI 

96861^110 
S1701A.  YD    DCMC  Wichita.  271  West 

Third  Street  North.  Suite  6000.  Wichita.  KS 

67202-1212 
S2101A  DCMC  Baltimore.  200  Towsontown 

Boulevard  West.  Towson,  MD  21204-5299 
S2103A,  S2    DCMC  Northrop  Grumman 

Baltimore,  PO  Box  1693.  Mail  Stop  1285. 

Baltimore,  MD  21203-1693 
S2202A,  UT    DCMC  East.  495  Summer 

Street.  Boston.  MA  02210-2184 
S2203A,  XX    DCMC  Boston— GTE. 

Government  Systems  Corp.  77  A  Street, 

Needham.  MA' 02194-9123 
S2205A,  XF    DCMC  Raytheon,  2  Wayside 

Avenue,  Burlington,  MA  01803-0901 
S2206A,  Y3     DCMC  Boston.  495  Summer 

Street,  Boston.  MA  02210-2138 
S2207A,  7Q    DCMC  GE  Lynn,  1000  Western 

Avenue.  Lynn.  MA  01910-0445 
S2208A.  NJ    DCMC  General  Dynamics 

Defense  Systems,  100  Plastics  Avenue, 

Pittsfield,  MA  01201-3677 
S2209A.  SQ    [XZMC  Boston-Textron  Systems 

Corporation,  201  Lowell  Street. 

Wilmington,  MA  01887-2941 
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DCNIC 


DCNC 


WO 
DCNC 


Sv  racuse- 


S2303A.  VW 

Riverview  Cente  • 

Avenue  NW 

5352 
S2305A,  Y7 

Tank- Automotive 

DCMDE-GfD 
S2401A,  WQ 

Metro  Drive,  Bl 

1573 
S2404A,  UR 

Chesapeake  200 

West.  Towson 
S2605A,  XS 

Street.  St.  Louis, 
S2606A,  JZ     DCMC 

516.  St.  Louis. 
S3001A.  YS 

Sanders,  PO  Box 

NH  03061-0868 
S3101A.  WT 

ARDEC,  Picatin4y 
S3102A,  UU 

Signal,  Route  46 

Teterboro,  NJ 
S3109A.  WC 

Kearfott/MIDSCC 

Road,  Wayne,  N 
S3110A,  X7 

Delaware  Valley 

Federal  Street. 
S3305A,  DCMC 

Federal  Buildinj 

Huron  Street.  Bijffal 
S3306A,  XU 

Boulevard  West, 
S3309A,  VX 

Stewart  Avenue, 

4761 
S3310A     DCMC 

Building  120 

Staten  Island. 
S3315A,  YR 

Federal  Systems 

17C.  Owego,  NY 
S3316A,  KK 

Bethpage,  Mail 

Oyster  Bay  Rose . 

3593 
S3319A    DCMC 

Street,  Manchesier 
S3619A,  SB 

Evendale,  Mail 

45215-6303 
S3603,  VB    DCM(  I 

Building,  555 

OH  44108-1068 
S3605A,  VL 

Building  30, 

Wright-Patterso 
S3616A,  X6 

Martin,  Tactical 

1210  Massillon 

0001 
S3618A,  YF 

Dynamics  Lima 

OH  45804-1898 
S3620A,  VA 

District  Internal 

Kingman  Road, 

VA  22060-6221 
S3911A,X3 

Building,  Room 

Avenue,  Pittsbu^h 
S3912A,  XM 
201  Penn  Street 
19601-4054 


DCJHC  Detroit-Grand  Rapids. 
Building,  678  Front 
Rapids.  MI  49504- 


DCNfC  Detroit,  U.S.  Army 
Command,  ATTN: 
Wkrren,  MI  48397-5000 
IXMC  Twin  Cities.  3001 
ington,  MN  55425- 


Baltimore.  ATTN: 
Towsontown,  Boulevard 

21204-5299 

St.  Louis,  1222  Spruce 
MO  63103-2812 
Boeing  St.  Louis,  PO  Box 

63166-0516 

Lockheed  Martin 
0868,  NHQ-539  Nashua, 


2C7 

NY 

DCMC 


DCMC 


Esst 


17^5 


DCJHC  Springfield,  Building  1, 

NJ  07806-5000 
DCJIIC  Springfield-Allied 
Mail  Stop.  1-37, 
07608-1173 
DCIHC  Springfield-GEC/ 

PO  Box  975,  164  Totowa 
07474-0975 
DCMC  Lockheed  Martin, 
Mail  Stop  AE  2-W  1 
(imden,  NJ  08102-1013 

Buffalo.  T.J.  Dulski 
Room  1103.  Ill  West 
o.  NY  14202-2392 
DCNlC  Syracuse,  615  Erie 

Syracuse,  NY  13402-2408 
DCMC  Long  Island,  605 

Garden  City,  NY  11530- 


New 


York,  Fort  Wadsworth 
New  York  Avenue, 
10305-5013 

Lockheed  Martin, 
Owego,  1801  State  Route 
13827-3998 

Northrop  Grumman 
op  D23-025,  South 
Bethpage,  NY  11714- 


^ston-Manchester,  2  Wall 
NH  03101-1621 
DCMC  GE  Aircraft  Engines, 
I  Irop  N-1,  Cincinnati,  OH 


Cleveland,  Admiral  Kidd 
88th  Street,  Bratenahl, 


DCMC  Dayton.  Area  C, 
Van  Patton  Drive, 
AFB,  OH  45433-5302 
DCMC  Cleveland— Lockheed 
Defense  Systems,  Akron, 
?oad,  Akron,  OH  44315- 

DCMC  Detroit— General 

1155  Buckeye  Road,  Lima, 

Defense  Contract  Management 
onal,  8725  John  J. 
suite  3321,  Fort  Belvoir, 

DCMC  Pittsburgh,  Federal 
1612.  1000  Liberty 
PA  15222^190 
DCMC  Philadelphia-Reading, 
Suite  201,  Reading,  PA 


S3915A,  XD    DCMC  Philadelphia,  South 

20th  Street,  Philadelphia,  PA  19101-7699 
S3916A,  TU    DCMC  Boeing  Philadelphia, 

PO  Box  16859.  Philadelphia,  PA  19142- 

0859 
S4201A,  XY    DCMC  Philadelphia-United 

Defense  Limited  Partnership,  PO  Box 

15512,  York,  PA  17405-1512 
S4402A,  Z7     DCMC  Dallas,  1200  Main 

Street,  Dallas,  TX  75202-4399 
S4404A,  XN    DCMC  San  Antonio,  615  East 

Houston,  PO  Box  1040,  San  Antonio,  TX 

78294-1040 
S4407A,  WN    DCMC  Raytheon  E-Systems, 

Inc.,  PO  Box  6379,  Greenville,  TX  75403- 

6379 
S4408A,  XZ    DCMC  Raytheon  TI  Systems, 

PO  Box  660246,  Mail  Stop  256,  Dallas.  TX 

75266-0246 
S4418A,  Wl     DCMC  Bell  Helicopter 

Textron.  PO  Box  1605,  Fort  Worth,  TX 

76101-1605 
S4419A,  SL    DCMC  Lockheed  Martin 

Tactical  Aircraft  Systems,  PO  Box  371,  Fort 

Worth.  TX  76101-0371 
S4420A,  WP    DCMC  Dallas-Lockheed 

Martin  Vought  Systems,  PO  Box  650003, 

Mail  Stop  PT,  Dallas,  TX  75265-0003 
S4503A.  R6     DCMC  Thiokol,  PO  Box  524, 

Mail  Stop  Z-10,  Brigham  City,  UT  84302- 

0524 
S4601A    DCMC  General  Dynamics 

Armament/Ord  Systems,  128  Lakeside 

Avenue,  Burlington,  VT  05401-4985 
S4801A,  XW    DCMC  Seattle.  Corporate 

Campus  East  III,  3009  112th  Avenue  NE, 

Suite  200.  Bellevue,  WA  98004-8019 
S4804A,  SP    DCMC  Boeing,  Seattle,  PO  Box 

3707,  Seattle,  WA  98124-2207 
S4807A,  WM    DCMC  Stewart  and 

Stevenson,  Inc.,  PO  Box  457,  Sealy,  TX 

77474-0457 

Part  7 — Defense  Information  Systems 
Agency  Activity  Address  Numbers 

DCAIOO,  VC    DITCO-NCR,  ATTN:  DTN  701 
South  Courthouse  Road,  Arlington.  VA 
22204-2109— (ZDIO) 

DCA200,  VP    Defense  Information 
Technology  Contracting  Organization, 
Contracting  Directorate,  ATTN:  DTS  2300 
East  Drive,  Scott  AFB,  IL  62225-5406— 
(ZDll) 

DCA300,  IF    DITCO-Pacific,  ATTN:  DTP 
1080  Vincennes  Avenue,  Suite  100,  Pearl 
Harbor,  HI  96860-4535— IZD13) 

DCA400,  WK    DITCO-Europe,  ATTN:  DTE. 
Unit  4235,  Box  375,  APO  AE  09136- 
5375— (ZD14) 

DCA500,  KH    DITCO-Alaska,  ATTN:  DTA 
10441  Kuter  Avenue,  Suite  209,  Elmendorf 
AFB,  AK  99506-2615— (ZD15) 

Part  8 — National  Imagery  and  Mapping 
Agency  Activity  Address  Numbers 

NMAIOO,  BQ    National  Imagery  and 
Mapping  Agency,  Support  of  Network  and 
Enterprise  Systems,  ATTN:  PCN/D-88, 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003— (ZMIO) 

NMA201,Y2    National  Imagery  and 
Mapping  Agency,  Support  of  USIGS, 
ATTN:  PCU/D-88,  4600  Sangamore  Road. 
Bethesda,  MD  20816-5003— (ZM21) 

NMA202,  Z2     National  Imagery  and 
Mapping  Agency,  Support  of  Systems 


Engineering,  ATTN:  PCE/D-88,  4600 
Sangamore  Road,  Bethesda,  MD  20816- 
5003— (ZM22) 

NMA301,V2     National  Imagery  and 
Mapping  Agencv,  Contracts  in  Support  of 
Operations  (East),  ATTN:  PCO-E/D-5, 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003— (ZM31) 

NMA302,  YQ    National  Imagery  and 
Mapping  Agency,  Contracts  in  Support  of 
Operations  (West),  ATTN:  PCO-W/L-IS, 
3200  South  Second  Street,  St.  Louis,  MO 
63118-3399— (ZM32) 

NMA401.8Y    National  Imagery  and 
Mapping  Agency,  Contracts  in  Support  of 
Corp  Affairs  (East),  ATTN:  PCC-E/D-6, 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003— (ZM41) 

NMA402,  YZ    National  Imagery  and 
Mapping  Agency,  Contracts  in  Support  of 
Corp  Affairs  (West),  ATTN:  PCC-W/L-13, 
3200  South  Second  Street,  St.  Louis,  MO 

.    63118-3399— (ZM42) 

Part  9 — Defense  Threat  Reduction  Agency 
Activity  Address  Numbers 

DTRAOl.  8Z    Defense  Threat  Reduction 
Agency/ AM,  45045  Aviation  Drive,  Dulles. 
VA  20166-7517— (ZTOl) 

DTRA02,  ON    Defense  Threat  Reduction 
Agency,  Albuquerque  Office,  ATTN: 
Acquisitions  Division  (AOA),  1680  Texas 
Street  SE,  Kirtland  AFB,  NM  87115-5669— 
(ZT02) 

Part  10 — Miscellaneous  Defense  Activities 
Activity  Address  Numbers 

MDA112,  EO    T-ASA,  Sacramento 
Contracting  Office,  3116  Peacekeeper  Way, 
McClellan  AFB,  CA  95652-1068— (ZPl 2)' 

MDA113,VE    T-ASA,  March  Contracting 
Office,  1363  Z  Street,  Building  2730,  March 
AFB,  CA  92518-2717— (ZP13) 

MDA210,  SF    Defense  Finance  and 

Accounting  Service,  Headquarters,  1931 
Jefferson  Davis  Highway,  Arlington,  VA 
22240-5291— (ZF21) 

MDA220,  BC    Defense  Finance  and 
Accounting  Service,  Integrated  Contracting 
Office,  1931  Jefferson  Davis  Highway, 
Ariington,  VA  22240-5291— (ZF22) 

MDA230,  SU    Defense  Finance  and 
Accounting  Service,  Cleveland  Center, 
1240  East  9th  Street,  Cleveland,  OH  44199- 
2055— (ZF23) 

MDA240,  9R    Defense  Finance  and 
Accounting  Service,  Columbus  Center, 
4280  East  5th  Avenue,  Columbus,  OH 
43219-1879— (ZF24) 

MDA250,  SV    Defense  Finance  and 
Accounting  Service,  Denver  Center,  6760 
East  Irvington  Place,  Denver,  CO  80279- 
8000— (ZF25) 

MDA260,  ST    Defense  Finance  and 
Accounting  Service,  Contract  Support 
Office-Indianapolis,  8899  East  56th  Street, 
Building  1,  Indianapolis,  IN  46249-0240— 
(ZF26) 

MDA280,  SY    Defense  Finance  and 
Accounting  Service,  Kansas  City  Center. 
1500  East  95th  Street,  Kansas  City,  MO 
64131— (ZF28) 

MDA410,  DR    DoD  Education  Activity, 
ATTN:  Procurement  Division,  4040  North 
Fairfax  Drive,  4th  Floor,  Arlington,  VA 
22203-1635— (ZKIO) 
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MDA412,  9Y    DoD  Education  Activity, 
European  Procurement  Office,  Unit  29649, 
Box  6000,  APO  AE  09096-9649— (ZK12) 

MDA414,  Y4    DoD  Education  Activity, 
Education  Supplies  Procurement  Office, 
101  Buford  Road,  Richmond,  VA  23235- 
5292— (ZK14) 

MDA416,  YT    DoD  Education  Activity, 
Pacific  Procurement  Office,  PSC  557,  Box 
1894.  FPO  AP  96379-1894— (ZK16) 

MDA418.  El     DoD  Education  Activity. 
Education  Supplies  Procurement  Office, 
101  Buford  Road.  Richmond.  VA  23235- 
5292— (ZK18) 

MDA904    Maryland  Procurement  Office, 
ATTN:  N363,  9800  Savage  Road,  Fort 
George  G.  Meade,  MD  20755-6000— {ZD04) 

MDA905,  B4    Uniformed  Services 
University  of  the  Health  Sciences.  ATTN: 
Directorate  of  Contracting.  4301  Jones 
Bridge  Road.  Bethesda,  MD  20814-4799— 
(ZD05) 

MDA906,  U5    TRICARE  Management 
Activity,  Contract  Management  Directorate. 
16401  East  Centretech  Parkway,  Aurora, 
CO  80011-9043— {ZD06) 

MDA907    Purchasing  and  Contracting 
Office.  Menwith  Hill  Station.  APO  AE 
09210— (ZDO  7) 

MDA908,  2X    Virginia  Contracting  Activity, 
ATTN:  DAP,  PO  Box  46563.  Washington. 
DC  20050-6563— (ZD50) 

MDA928    Armed  Forces  Radiobiology 
Research  Institute.  ATTN:  Directorate  of 
Contracting,  USUHS,  4301  Jones  Bridge 
Road,  Bethesda,  MD  20814^799— (ZD28) 

MDA946    Washington  Headquarters 
Services,  Real  Estate  and  Facilities 
Directorate,  ATTN:  REFCO,  The  Pentagon- 
Butler  Building,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155— {ZD46) 

MDA947,  DP    Pentagon  Renovation  Office, 
100  Boundary  Channel  Drive.  Arlington, 
VA  22202-3712— {ZD47) 

MDA972,  WS    DARPA,  Contracts 
Management  Directorate,  3701  North 
Fairfax  Drive,  Arlington,  VA  22203— 
(ZD72) 

Part  11 — Defense  Microelectronics  Activity 
Address  Number 

DMEA90,  2P    Defense  Microelectronics 
Activity,  ATTN:  Contracting  Office.  4234- 
54th  Street,  Building  620.  McClellan  Air 
Force  Base,  CA  95652-1521— (ZD90) 

Part  12 — Ballistic  Missile  Defense 
Organization  Activity  Address  Numbers 

HQ0006,  SS    Ballistic  Missile  Defense 
Organization.  Contracts  Directorate,  ATTN: 
CT  1725  Jefferson  Davis  Highway,  Suite 
809,  Arlington,  VA  22202^131— (ZD60) 

H95001.  VV    Joint  National  Test  Facility. 
Program  Operations  Acquisition,  730  Irwin 
Avenue.  Schriever  Air  Force  Base,  CO 
80912-7300— (ZD61) 

Part  13 — Defense  Commissary  Agency 
Activity  Address  Numbers 

DECAOl.  ZG    Defense  Commissary  Agency, 
Marketing  Business  Unit.  ATTN:  DeCA/ 
MB.  5258  Oaklawn  Boulevard,  Hopewell, 
VA  23860-7336— (ZD81) 

DECA02,  ZT    Defense  Commissary  Agency, 
Contract  Management  Business  Unit, 
ATTN:  DeCA/RAS,  5258  Oaklawn 


Boulevard,  Hopewell.  VA  23860-7336— 

(ZD82) 
DECA03,  OH    Defense  Commissary  Agency, 

Eastern  Region/Northern  Area  Office. 

ATTN:  DeCA/EA-N-AEA,  2257  Huber 

Road,  Fort  George  G.  Meade,  MD  20755- 

5520— (ZD83) 
DECA04.  BE    Defense  Commissary  Agency, 

Contract  Management  Business  Unit, 

ATTN:  DeCA/RAE,  1300  E  Avenue, 

Building  P-11200,  Fort  Lee,  VA  23801- 

1800— {ZD84) 
DECA05,  OL    Defense  Commissary  Agency. 

Eastern  Region/Southern  Area  Office, 

ATTN:  DeCA/EA-S-AEA,  60  West 

Maxwell  Boulevard,  Maxwell  AFB,  AL 

36112-6307— (ZD85) 
DECA06,  OJ    Defense  Commissary  Agency, 

Midwest  Region,  ATTN:  DeCA/MW-RDA. 

300  AFCOMS  Way.  Building  3030,  Kelly 

AFB.  TX  78241-6132— {ZD86) 
DECA07,  OZ    Defense  Commissary  Agency. 

Western/Pacific  Region.  ATTN:  DeCA/WP- 

RDA,  3401  Acacia  Street,  Building  950. 

McClellan  AFB,  CA  95692-1154— (ZD87) 
DECA08,  OK    Defense  Commissary  Agency, 

Contract  Management  Business  Unit, 

ATTN:  DeCA/RAV,  1300  E  Avenue. 

Building  P-11200,  Fort  Lee,  VA  23801- 

1800— {ZD88) 
DECA09,  OU    Defense  Commissary  Agency, 

Contract  Management  Business  Unit, 

ATTN:  DeCA/EU-RDA.  Unit  3060,  APO 

AE  09094 — (ZD89) 

Part  14 — United  States  Special  Operations 
Command  Activity  Address  Numbers 

USZA20.  IR    AFSOC  Specialized 

Contracting  Office.  100  Bartley  Street. 

Suite  208-W,  Hurlburt  Field.  FL  32544- 

5273— (ZA20) 
USZA21     SOP  AC  Contracting  Office.  Special 

Operations  Command  Pacific.  Building  31- 

A.  Box  64046.  Thompson  Road.  Camp 

H.M.  Smith.  HI  96861-4046— IZA21) 
USZA22.  2U    USSOCOM  Headquarters, 

Directorate  of  Procurement,  ATTN:  SOAL- 

KB.  7701  Tampa  Point  Boulevard,  MacDill 

AFB,  FL  33621-5323— {ZA22) 
USZA23    Integrated  Aviation  Systems  21 

Workgroup.  ATTN:  AATD.  Building  401. 

Fort  Eustis,  VA  23604-5577— (ZA23) 
USZA24    USSOCOM.  24th  STS.  ATTN:  MS- 

Z.  Building  3-1947.  Room  105.  Pope  AFB. 

NC  28308-5000— (ZA24) 
USZA25,  B6     USSOCOM,  RD&A  Contracting 

Office.  ATTN:  USASOC-RDA.  4118 

Susquehanna  Avenue.  Room  109. 

Aberdeen  Proving  Ground,  MD  21005- 

5001— {ZA25) 
USZA26,  IZ    USSOCOM,  Procurement 

Management  Office,  ATTN:  SOAL-KMR, 

7701  Tampa  Point  Boulevard.  MacDill 

AFB,  FL  33621-5323— (ZA26) 
USZA9b     USSOCOM,  JSOC,  PO  Box  70329, 

Fort  Bragg,  NC  28307-5000— (ZA90) 
USZA91     USSOCOM,  SOTF.  ATTN: 

Contracting.  PO  Box  70660.  Fort  Bragg,  NC 

28307-5000— {ZA91) 
USZA92.  IF     USSOCOM,  USASCX:,  ATTN: 

AOCO.  Building  E-2929.  Fort  Bragg.  NC 

28307-5200— (ZA92) 
USZA93     Special  Boat  Squadron  One.  3400 

Tarawa  Road.  San  Diego.  CA  92155-5176— 

(ZA93) 


USZA94.  ZL    Naval  Special  Warfare  Group 
One.  3632  Guadalcanal  Road,  San  Diego, 
CA  92155-5583— (ZA94) 

USZA95,  lA    USSOCOM,  TAKO, 
Contracting  Division,  ATTN:  AMSAT-D- 
TK.  Building  401,  Lee  Boulevard,  Office 
209,  Fort  Eustis,  VA  23604-5577— (ZA95) 

USZA96,  IP    Special  Boat  Squadron  Two. 
ATTN:  NAB  Little  Creek,  2220  Schofield 
Road,  Suite  100,  Norfolk,  VA  23521- 
2845— (ZA  96) 

USZA97,  B8    Naval  Special  Warfare  Group 
Two,  3854  Helicopter  Road,  Norfolk.  VA 
23521-2944— (ZA97) 

USZA98    Naval  Special  Warfare  Center, 
2446  Trident  Way,  San  Diego,  CA  92155- 
5494— (ZA98) 

USZA99.  B9    Naval  Special  Warfare 
Development  Group.  1636  Regulus 
Avenue.  Building  313.  Virginia  Beach,  VA 
23461-2299— (ZA99) 

(FR  Doc.  00-6164  Filed  3-15-00;  8:45  am] 

B4LUNG  CODE  5000-04-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202,  204,  207,  208,  222. 
and  252,  and  Appendices  B,  E,  and  F 
to  Chapter  2 

Defense  Federal  AcquisKion 
Regulation  Supplement;  Technical 
Amendments 

AGENCY:  Deaprtment  of  Defense  (DoD). 
action:  Final  rule. 

summary:  The  Acting  Director  of 
Defense  Procurement  is  making 
technical  amendments  to  the  Defense 
Federal  Acquisition  Regulation 
Supplement  to  update  activity  names, 
addresses,  and  telephone  numbers; 
delete  obsolete  text;  update  paragraph 
numbering  and  cross-references;  and 
update  certain  commodity  assignments 
imder  the  DoD  Coordinated  Acquisition 
Program. 

EFFECTIVE  DATE:  March  16,  2000. 
FOR  FURTHER  INF0RMATK5N  CONTACT:  Ms. 
Michele  Peterson,  Defense  Acquisition 
Regulations  Council,  PDUSD  (AT&L)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0311;  telefax  (703) 
602-0350. 

List  of  Subjects  in  48  CFR  Parts  202, 
204,  207,  208,  222,  and  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  202,  204,  207, 
208,  222,  and  252  and  Appendices  B.  E, 
and  F  to  Chapter  2  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  202,  204,  207.  208.  222.  and  252. 
and  Appendices  B.  E.  and  F  to 
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subchapter  I  cor  tinues  to  read  as 
follows: 

Authority:  41  UJS.C.  421  and  48  CFR 
Chapter  1. 

PART  202— DEF*INmONS  OF  WORDS 
AND  TERMS 

202.101     [Amended] 


101  is  amended  in  the 
Contracting  activity", 
heading  "NAVY",  by 
enjry  "Directorate  of 
icy,  Office  of  the 
Secret^rv  of  the  Navy 
and 


2.  Section  202, 
definition  of" 
under  the 
removing  the 
Prociu-ement  Po 
Assistant 

(Research,  Devejopment 
Acquisition)" 


PART  204— ADMINISTRATIVE 
MATTERS 

3.  Section  204.7002  is  amended  by 
revising  paragra  )h  (a)(2)  to  read  as 
follows: 

204.7002    Proce<^ures 

(a)*  *  * 

(2)  Do  not  use 


4.  Section 
revising  paragrap 
paragraph  (a)(1) 


2047003  is  amended  by 
h(a)(l)(i)(J)  and  adding 
i)(M)  to  read  as  follows: 


204.7003    Basic  Pll  number. 

(a)  *  *  * 
(D*  *  * 
(i)*  *  * 

(J)  Ballistic  M  ssile 
Organization- 


(M)  Defense  N  icroelectronics 
Activity— DMEi  L 


5.  Section  20^ 
paragraph  (a)(2) 
sentence  to  reat 


204.7303    Proce|ures 

(a)*   *   * 

(2)  *   *   *  The 

verify  registrati(  m 

number  or,  if  a 

number,  by  call 

2423,  commerc 

DSN:  932-5757 

/www.ccr2000 

provided  by  ag^cy 


6.  Section  20!' 
redesignating  p  u-a; 
paragraph  (b)(l  >) 


the  letter  "1"  or  "O" 


ile  Defense 
rtQ0006andH95001. 


.7303  is  amended  in 
by  revising  the  last 
as  follows: 


contracting  officer  may 
using  the  DUNS 
icable,  the  DUNS+4 
ng  toll-free:  1-888-227- 

(616) 961-5757,  or 
via  the  Internet  at  http:/ 
I  :om;  or  as  otherwise 
procedures. 


fpl 


iai 


PART  207— AC  JUISITION  PLANNING 
207.105    [Amemed] 


105  is  amended  by 
graph  (b)(18)  as 


PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

208.7301     [Amended] 

7.  Section  208.7301  is  amended  in  the 
first  definition  by  removing  "Defense 
Industrial  Supply  Center  (DISC)"  and 
adding  in  its  place  "Defense  Supply 
Center.  Philadelphia  (DSCP)". 

208.7305    [Amended] 

8.  Section  208.7305  is  amended  in 
paragraph  (a)(1)  by  removing  "DISC" 
and  adding  in  its  place  "DSCP". 

PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

222.604-2    [Amended] 

9.  Section  222.604-2  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(b). 

222.608  and  222.608-4    [Removed] 

10.  Sections  222.608  and  222.608-4 
are  removed. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.204-7004    [Amended] 

11.  Section  252.204-7004  is  amended 
by  revising  the  clause  date  to  read 
"(MAR  2000)";  and  in  paragraph  (d)  by 
removing  "http://ccr.edi.disa.mir'  and 
adding  in  its  place  "http:// 
www.ccr2000.com". 

252.227-7030    [Amended]  '^ 

12.  Section  252.227-7030  is  amended 
by  revising  the  clause  date  to  read 
"(MAR  2000)";  and  in  paragraph  (a)  in 
the  first  sentence  by  removing 
"252.227-7013(k)"  and  adding  in  its 
place  "252.227-7013(e)(2)  or  252.227- 
7018(e)(2)" 

Appendix  B — Coordinated  Acquisition 
Assignments 

13.  Appendix  B  to  Chapter  2  is 
amended  by  revising  Part  5  to  read  as 
follows: 

Appendix  B — Coordinated  Acquisition 
Assignments 


PART  5-DEFENSE  THREAT 
REDUCTION  AGENCY  ASSIGNMENTS 


Federal 

supply 

class 

code 


1105 
1110 


Commodity 


Nuclear  Bombs. 
Nuclear  Projectiles. 


Federal 

supply 
class 

Commodity 

code 

1115  

Nuclear  Warheads  and  Warhead 

Sections. 

1120  

Nuclear  Depth  Charges. 

1125  

Nuclear  Demolition  Charges. 

1127  

Nuclear  Rockets. 

1130  

Conversion    Kits,    Nuclear    Ord- 

nance. 

1135  

Fuzing  and   Firing   Devices,  Nu- 

clear Ordnance. 

1140  

Nuclear  Components. 

1145  

Explosive  and  Pyrotechnic  Com- 

ponents, Nuclear  Ordnance. 

1190  

Specialized    Test    and    Handling 

Equipment,  Nuclear  Ordnance. 

1195  

Miscellaneous  Nuclear  Ordnance. 

In  addition  to  the  above,  assignments  to 
the  Defense  Threat  Reduction  Agency 
(DTRA)  include  all  items  for  which 
DTRA  provides  logistics  rrianagement  or 
has  integrated  management 
responsibilities  in  accordance  with  the 
DTRA  Charter. 

E-202    [Amended] 

14.  Appendix  E  to  Ch^ter  2  is 
amended  in  Part  2,  Section  E-202, 
paragraph  (c),  in  the  second  sentence, 
by  removing  "Defense  Logistics  Service 
Center"  and  adding  in  its  place 
"Defense  Logistics  Information 
Service". 

15.  Appendix  E  to  Chapter  2  is 
amended  in  Part  2,  Section  E-204.2,  as 
follows: 

a.  By  revising  paragraph  (a) 
introductory  text; 

b.  In  paragraph  (b)  introductory  text 
by  removing  "shall"  and  adding  in  its 
place  "will"; 

c.  In  paragraphs  (b)(1)  and  (b)(2)  by 
removing  "DLSC"  and  adding  in  its 
place  "DLIS".  The  revised  text  reads  as 
follows: 

Appendix  E— DOD  Spare  Parts 
Breakout  Program 


E-204.2    Responsibilities. 

(a)  The  Defense  Logistics  Information 
Service  (DLIS)  will— 
***** 

16.  Appendix  F  to  Chapter  2  is 
amended  in  Part  7,  Section  F-702,  by 
designating  the  table  following  the  text 
as  Table  3,  and  by  revising  newly 
designated  Table  3  to  read  as  follows: 

Appendix  F — Material  Inspection  and 
Receiving  Report 


F-702    Corrected  DD  Form  250-1. 


c 
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Tables 

Recipient  of  00  Foim  250-1 

Number  of  copies 

Type  of  shipment 

Loading  (Prepared  by 

sfiipper  or  Goverrvnent 

representative) 

Oischarpe  (Piepaied 
by  receiving  aobvity) 

Tanker 

Barge 

Tanker 

Baigs 

AH  (On  overseas  shipments,  provide  for  a  minimum  of  4 

Each  Consignee  (by  ma8 

2  

1 

As  Re- 

As Re- 

consignees. Race  1  copy,  attached  to  ullage  report,  in 

CONUS  only). 

quired. 

quired 

each  of  4  envelopes.  Mark  the  envelopes,  "Consignee — 

First   Destinatton,"    "Consignee — Second    Destination," 

etc.  Deliver  via  the  vessel). 

With  Shipment  .?. 

1   

1 

As  Re- 

As Re- 

- 

quired. 

quired 

Master  of  Vessel 

1   .._ 

2 

1 

2  

1  

1 

Tanker  or  Barge  Agent .._ 

2 

2 

Contractor 

As  Re- 

As Re- 

As Re- 

As Re- 

■ 

quired. 

quired. 

quired. 

quired 

/»- 

Cognizant  Inspection  Office 

1 

1  

1 

1 

Government  Representative 

1 

1  

1 

1 

responsible  for  quality  at 

each  destir^tkxi. 

Government  Representative 

1 

1  

1* 

1* 

at  Cargo  Loading  Point. 

On  all  USNS  tankers  and  all  MSC  chartered  tankers  and 

MHitary  SeaNft  Command, 

2 

2  

2 

2 

MSC  chartered  barges. 

Code  N322,  Washington. 
DC  20396-5100. 

See  the  contract  or  shipping  order  for  finance  documenta- 

Payment Office:  If  mis  is 

2  

2 

2 

2 

tion  and  any  supplemental  requiremwrts  for  Govem- 

DFAS-CO,  send  copies  to: 

ment-owr)ed  product  shipments  and  receipls. 

Defense  Energy  Support 
Center.  ANN:  DESC-RI. 
8725  John  J.  Kingman 
Road,  Fort  Belvoir,  VA 
22060-6221  (do  not  send 
copies  to  DFAS-CO). 

' 

For  shipments  and  receipts  of  DESC  financed  cargoes  tor 

Defense  Energy  Support 

1  

1 

1   

1 

whffih  DFAS-CO  is  not  the  paying  office. 

Center.  ATTN:  DESC-FII. 
8725  John  J.  Kirtgman 
Road,  Fort  Belvoir,  VA 
22060-6221. 

For  shipments  on  all  USNS  tankers,  MSC  chartered  tank- 
ers and  barges,  and  FOB  destinatkx)  tankers  with  copy 

Defense  Energy  Support 
Center.  ATTN:  DESC-BID. 

1   

1 

1- 

1 

of  ullage  report. 

8725  John  J.  Kingman 
Road,  Fort  Belvoir,  VA 
22060-6221. 

On  Army  ILP  shipments  

U.S.  Army  International  Lo- 

2 

2  

2 

2 

gistk:s  Center,  New  Cum- 

berland Army  Depot,  New 

Cumbeiland,  PA  17070- 

5001. 

NAVY— On  all  shipments  to  Navy  Operated  Terminals 

Defense  Energy  Support 
Center,  ATTN:  DESC-FII. 
8725  Jofin  J.  Kingman 
Road.  Fort  Belvoir,  VA 
22060-6221. 

2 

1   

2 

1 

On  all  shipments  to  AF  Bases 

Directorate  of  Energy  Man- 

1   

1   

1  

1 

agement,  SA  ALC(SFT), 

Kelly  AFB,TX  78241- 

5000. 

On  all  CONUS  loadings 

DESC  Regk)n(s)  cognizant 
of  shipping  point. 

1  

1   

1 

1 

On  all  shioments  to  CONUS  Destinations  

DESC  Region(s)  cognizant 

1   

1  

0 

0 

of  shipping  and  receiving 

point."". 

For  all  discharges  of  cargoes  originating  at  Defense  En- 
ergy Support  Points  and  discharging  at  activities  not  De- 

Defense Energy  Support 
Center,  ATTN:  DESC-BID. 

r- 

1— 

fense  Energy  Support  Points. 

8725  John  J,  Kingman 
Road,  Fort  Belvoir,  VA 
22060-6221. 

*  With  copy  of  ullage  report. 

"  Dry  tank  certificate  to  accompany  DD  Form  250-1  and  ullage  report. 

"'Copies  of  the  DD  Form  250-1,  fonwarded  by  bases,  will  include  the  following  In  Block  11:  Shipped  to:  Supplementary  Address,  if  applicable; 
Signed  Code;  and  Fund  Code. 


14400  Ffderal  Register /Vol.  65,  No.  52 /Thursday  March  16,  2000 /Rules  and  Regulations 


•*"  See  Table  4 
(FR  Doc.  00-6168  filed  3-15-00;  8:45  am) 

BHJJNG  COM  S00O-»-M 


DEPARTMENT  ( )F  DEFENSE 

48  CFR  Part  208 
[DFARS  CaM  ZOOf-OOOS] 

Detanse  Fattora  Acquisition 
Ragulation  Supblement;  Faderal 
Prison  Industrie  i  Waiver  Threshold 

agency:  Departn  lent  of  Defense  poD). 
ACnoW:  Final  rul^. 

summary:  The  Afcting  Director  of 
Defense  Procurement  has  issued  a  final 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  increase,  from  $25  to  $250, 
the  threshold  at  which  DoD  must 
request  clearance  from  Federal  Prison 
Industries  (FPI)  l^efore  purchasing  FPI 
Schedule  items  ^m  sources  other  than 
FPI,  when  delivary  is  required  within  10 
days. 

EFFECTIVE  DATE:  j^arch  16.  2000. 
FOR  FURTHER  INF4>RMAT10N  CONTACT:  Ms. 
Melissa  Rider,  Defense  Acquisition 
Regulations  Council,  PDUSD  (AT&L)  DP 
(DAR),  IMD  3D1B9,  3062  Defense 
Pentagon,  Washiigton,  DC  20301-3062. 
Telephone  (703)1602-^245;  telefax  (703) 
602-0350.  Pleas*  cite  DFARS  Case 
2000-D005. 

SUPPLEMENTARY  I NFORMATION: 
A.  Background 

Subpart  8.6  of  the  Federal  Acquisition 
Regulation  (FAR )  requires  Federal 
agencies  to  obtai  n  clearance  from  FPI 
before  purchasii  g  FPI  Schedule  items 
from  sources  oth  er  than  FPI.  FAR 
8.606(e)  provides  an  exception  to  the 
clearance  requin  (ment  for  orders  of 
Schedule  items  1  otaling  $25  or  less  that 
require  delivery  Iwithin  10  days.  Chi 
January  24,  2000,  FPI  granted  DoD 
further  exceptio:  i  to  the  clearance 


requirement  for 
less  that  require 
days.  This  final 


arders  totaling  $250  or 
delivery  within  10 
•ule  amends  the  DFARS 


to  reflect  the  $21  0  threshold  for  DoD. 


This  rule  was 


not  subject  to  Office  of 


Management  anq  Budget  review  under 


Executive  Order 


September  30, 1  )93. 


revis  on 


B.  Regulatory 

This  final  ruk 
significant 
of  FAR  1.501 
and  publication 
not  required 
consider 


ani 


12866,  dated 


F^xibility  Act 

does  not  constitute  a 

within  the  meaning 
Public  Law  98-577 
for  public  comment  is 
Hdwever,  DoD  will 
comme  nts  from  small  entities 


concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2000-D005. 

C.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  208 

Government  procurement. 

Micheie  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  208  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  208  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  208— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

2.  Subpart  208.6  is  added  to  read  as 
follows: 

Subpart  208.S— Acquisition  from  Federal 
Prison  Industries,  hie. 

Sec. 

208.606     Exceptions. 

208.606    Excefitions. 

(e)  DoD  activities  do  not  need  an  FPI 
clearance  for  orders  of  listed  items 
totaling  $250  or  less  than  require 
delivery  within  10  days. 

|FR  Doc.  00-6166  Filed  3-15-00;  8:45  am] 

BILLING  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212,  244,  247,  and  252 
[DFARS  Case  98-D014] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Cargo 
Preference— Subcontracts  for 
Commercial  Items 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

summary:  The  Acting  Director  of 
Defense  Procurement  has  issued  a  final 
rule  amending  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  policy  regarding  the 
applicability  of  statutory  requirements 
for  use  of  U.S.  vessels  in  the 
transportation  of  supplies  by  sea.  The 


rule  clarifies  requirements  for  use  of 
U.S.  vessels  under  subcontractors  for 
the  acquisition  of  commercial  items. 

EFFECTIVE  DATE:  March  16,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  Williams,  Defense  Acquisition 
Regulations  Council,  PDUSD  (AT&L)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telephone  (703)  602-0288;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  98- 
,  D014. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

10  U.S.C.  2631  provides  a  preference 
for  the  use  of  U.S.  vessels  for  ocean 
transportation  of  supplies  purchased 
under  DoD  contracts.  DFARS  Parts  212 
and  247  waive  the  requirements  of  10 
U.S.C.  2631  for  subcontracts  for  the 
acquisition  of  commercial  items.  This 
rule  amends  DFARS  Parts  212  and  247 
and  corresponding  clauses  to  limit  the 
types  of  subcontracts  to  which  the 
waiver  of  10  U.S.C.  2631  is  applicable. 
The  rule  is  intended  to  ensure 
compliance  with  10  U.S.C.  2631  for 
ocean  cargoes  clearly  destined  for  DoD 
use,  while  avoiding  disruption  of 
commercial  delivery  systems. 

DoD  published  a  proposed  rule  at  64 
FR  33238  on  June  22,  1999.  Nine 
soiut:es  submitted  comments  in 
response  to  the  proposed  rule.  DoD 
considered  all  comments  in  the 
development  of  the  final  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  most  entities  that  provide  ocean 
transportation  of  freight  are  not  small 
business  concerns. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reductyin  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  afiproval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 
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List  of  Subjects  in  48  CFR  Parts  212, 
244,  247,  and  252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  212,  244,  247, 
and  252  are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  212,  244,  247,  and  252  continues 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2.  Section  212.504  is  amended  by 
revising  paragraph  (a)(xxii)  to  read  as 
follows: 

212.504    Applicability  of  certain  laws  to 
subcontracts  for  the  acquisition  of 
commercial  items. 

(a)  *   *   * 

(xxii)  10  U.S.C.  2631,  Transportation 
of  Supplies  by  Sea  (except  as  provided 
in  the  clause  at  252.247-7023, 
Transportation  of  Supplies  by  Sea). 


PART  244— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

3.  Section  244.403  is  revised  to  read 
as  follows: 

244.403    Contract  clause. 

Use  the  clause  at  252.244-7000, 
Subcontracts  for  Commercial  Items  and 
Commercial  Components  (DoD 
contracts),  in  soHcitations  and  contracts 
for  supplies  or  services  other  than 
commercial  items,  that  contain  any  of 
the  following  clauses:  252.225-7014 
Preference  for  Domestic  Specialty 
Metals,  Alternate  I,  252.247-7023 
Transportation  of  Supplies  by  Sea,  and 
252.247-7024  Notification  of 
Transportation  of  Supplies  by  Sea. 

PART  247— TRANSPORTATION 

247.572-1     [Amended] 

4.  Section  247.572-1  is  amended  in 
paragraph  (a)  by  removing  the  last 
sentence. 

5.  Section  247.573  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

247.573    Solicitation  provision  and 
contract  clauses. 

***** 

(b)(1)  Use  the  clause  at  252.247-7023, 
Transportation  of  Supplies  by  Sea,  in  all 
solicitations  and  resultant  contracts, 
except — 

(i)  Those  for  direct  purchase  of  ocean 
transportation  services;  or 


(ii)  Those  with  an  anticipated  value  at 
or  below  the  simplified  acquisition 
threshold. 

(2)  Use  the  clause  with  its  Alternate 

I  in  other  than  construction  contracts,  if 
any  of  the  supplies  to  be  transported  are 
commercial  items  that  are  shipped  in 
direct  support  of  U.S.  military 
contingency  operations,  exercises,  or 
forces  deployed  in  humanitarian  or 
peacekeeping  operations. 

(3)  Use  the  clause  with  its  Alternate 

II  in  other  than  construction  contracts, 
if  any  of  the  supplies  to  be  transported 
are  commercial  items  that  are 
commissary  or  exchange  cargoes 
tremsported  outside  of  the  Defense 
Transportation  System  in  accordance 
with  10  U.S.C.  2643. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  252.212-7001  is  amended 
as  follows: 

a.  By  revising  the  clause  date; 

b.  By  removing  paragraph  (a); 

c.  By  redesignating  paragraphs  (b)  and 
(c)  as  paragraphs  (a)  and  (b), 
respectively; 

d.  In  newly  designated  paragraph  (a) 
by  adding  in  numerical  order  the  entry 

" 252.247-7023  Transportation  of 

Supplies  by  Sea  ( Alternate  I) 

( Alternate  II)  (10  U.S.C.  2631)."; 

and 

e.  By  revising  newly  designated 
paragraph  (b)  to  read  as  follows: 

252.212-7001    Contract  terms  and 
conditions  required  to  implement  statutes 
or  Executive  Orders  applicable  to  Defense 
Acquisitions  of  Commercial  Items. 


Contract  Terms  and  Conditions  Required  to 
Implement  statutes  or  Executive  Orders 
Applicable  to  Defense  Acquisitions  of 
Commercial  Items  (Mar  2000) 

***** 

(b)  In  addition  to  the  clauses  listed  in 
paragraph  (e)  of  the  Contract  Terms  and 
Conditions  Required  to  Implement  Statutes 
or  Executive  Orders — Commercial  Items 
clause  of  this  contract|Bpderal  Acquisition 
Regulation  52.212-5Vrihe  Contractor  shall 
include  the  terms  of  the  following  clauses,  if 
applicable,  in  subcontracts  for  commercial 
items  or  commercial  components,  awarded  at 
any  tier  under  this  contract: 
252.225-7014     Preference  for  Domestic 

Specialtv  Metals,  Alternate  I  (10  U.S.C. 

2241  note). 
252.247-7023    Transportation  of  Supplies 

by  Sea  (10  U.S.C.  2631). 
252.247-7024     Notification  of 

Transportation  of  Supplies  by  Sea  (10 

U.S.C.  2631). 
(End  of  clause) 


7.  Section  252.244-7000  is  revised  to 
read  as  follows: 

252.244-7000    Subcontracts  for 
commercial  items  and  commercial 
components  (DoD  contracts). 

As  prescribed  in  244.403,  use  the 
following  clause: 

Subcontracts  for  Commercial  Items  and 
Commercial  Components  (DOD  Contracts) 
(Mar  2000) 

In  addition  to  the  clauses  listed  in 
paragraph  (c)  of  the  Subcontracts  for 
Commercial  Items  and  Commercial 
Components  clause  of  this  contract  (Federal 
Acquisition  Regulation  52.244-6).  the 
Contractor  shall  include  the  terms  of  the 
following  clauses,  if  applicable,  in 
subcontracts  for  commercial  items  or 
commercial  components,  awarded  at  any  tier 
under  this  contract: 
252.225-7014    Preference  for  Domestic 

Specialty  Metals,  Alternate  I  (10  U.S.C. 

2241  note). 
252.247-7023    Transportation  of  Supplies 

by  Sea  (10  U.S.C.  2631). 

252.247-7024     Notification  of 
Transportation  of  Supplies  by  Sea  (10 
U.S.C.  2631). 

(End  of  clause) 

8.  Section  252.247-7023  is  amended 
as  follows: 

a.  By  revising  the  introductory  text 
and  clause  date; 

b.  In  paragraph  {a)(5)  by  removing  the 
last  sentence; 

c.  By  redesignating  paragraphs  (b) 
through  (g)  as  paragraphs  (c)  through 
(h),  respectively; 

d.  By  adding  a  new  paragraph  (b); 

e.  In  newly  designated  paragraph  (c) 
by  removing  the  first  sentence  of  the 
introductory  text; 

i.  By  revising  newly  designated 
paragraph  (h);  and 

g.  By  adding  Alternates  1  and  II.  The 
revised  and  added  text  reads  as  follows: 

252.247-7023    Transportation  of  supplies 
by  sea. 

As  prescribed  in  247.573(b)(1).  use 
the  following  clause: 

Transportation  of  Supplies  bv  Sea  (Mar. 
2000) 

*  *  *  *  * 

(b)(1)  The  Contractor  shall  use  U.S. -flag 
vessels  when  transporting  any  supplies  by 
sea  under  this  contract. 

(2)  A  subcontractor  transporting  supplies 
by  sea  under  this  contract  shall  use  U.S. -flag 
vessels  if — 

(i)  This  contract  is  a  construction  contract: 
or 

(ii)  The  supplies  being  transported  are — 

(A)  Noncommercial  items:  or 

(B)  Commercial  items  that — 
n^The  Contractor  is  reselling  or 

distributing  to  the  Government  without 
adding  value  (generally,  the  Contractor  does 
not  add  value  to  items  thai  it  contracts  for 
f.o.b.  destination  shipment); 
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cargoes  outside  of  the  Defense  Transportation 
System  in  accordance  with  10  U.S.C.  2643). 

9.  Section  252.247-7024  is  amended 
by  revising  the  clause  date  and 
paragraph  (b)  to  read  as  follows: 

252.247-7024    NotWcMlon  of 
Transportation  of  Supplies  by  Sea. 


Notification  of  Traiisportation  of 
Supplies  by  Sea  (Mar  2000) 

***** 

(b)  The  Contractor  shall  include  this 
clause;  including  this  paragraph  (b), 
revised  as  necessary  to  reflect  the 
relationship  of  the  contracting  parties — 

(1)  In  all  subcontracts  under  this 
contract,  if  this  contract  is  a 
construction  contract;  or 

(2)  If  this  contract  is  not  a 
construction  contract,  in  all 
subcontracts  under  this  contract  that  are 
for— 

(i)  Noncommercial  items;  or 
(ii)  Conunercial  items  that — 

(A)  The  Contractor  is  reselling  or 
distributing  to  the  Government  without 
adding  value  (generally,  the  Contractor 
does  not  add  value  to  items  that  it 
subcontracts  for  f.o.b.  destination 
shipment); 

(B)  Are  shipped  in  direct  support  of 
U.S.  military  contingency  operations, 
exercises,  or  forces  deployed  in 
humanitarian  or  peacekeeping 
operations;  or 

(C)  Are  commissary  or  exchange 
cargoes  transported  outside  of  the 
Defense  Transportation  System  in 
accordance  with  10  U.S.C.  2643. 
(End  of  clause) 

[FR  Doc.  00-6165  Filed  3-15-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  222  and  252 
[DFARS  Case  99-0308] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Construction 
and  Service  Contracts  in 
Noncontiguous  States 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Acting  Director  of 
Defense  Prociuement  has  issued  an 
interim  rule  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement 
Section  8071  of  the  Fiscal  Year  2000 
Defense  Appropriations  Act.  Section 
8071  provides  that  DoD  contracts  for 
ci>nstruction  or  services  performed  in  a 


noncontiguous  State,  that  has  an 
unemployment  rate  in  excess  or  the 
national  average,  must  include  a  clause 
requiring  the  contractor  to  employ 
individuals  who  are  residents  of  that 
State  and  who,  in  the  case  of  any  craft 
or  trade,  possess  or  would  be  able  to 
acquire  promptly  the  necessary  skills. 
DATES:  Effective  date:  March  16,  2000. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  on  or 
before  May  15,  2000,  to  be  considered 
in  the  formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
si^mit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams,  PDUSD  (AT&L)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  (703)  602-0350. 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
df ars@acq.  osd  .mil 

Please  cite  DFARS  Case  99-D308  in 
all  correspondence  related  to  this  rule. 
E-mail  comments  should  cite  DFARS 
Case  99-D308  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0288. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  revisions  DFARS 
Subpart  222.70  and  the  clause  at 
252.222-7000  to  implement  Section 
8071  of  the  Fiscal  Year  2000  Defense 
Appropriations  Act  (Public  Law  106- 
79).  Section  8071  provides  that  DoD 
contracts  for  construction  or  services 
performed  in  a  State  {as  defined  in  10 
U.S.C.  381(d)),  that  is  not  contiguous 
with  another  State  and  has  an 
unemployment  rate  in  excess  of  the 
national  average,  must  include  a  clause 
requiring  the  contractor  to  employ,  for 
the  purpose  of  performing  that  portion 
of  the  contract  in  the  noncontiguous 
State,  individuals  who  are  residents  of 
that  State  and  who,  in  the  case  of  any 
craft  or  trade,  possess  or  would  be  able 
to  acquire  promptly  the  necessary  skills. 

This  rule  was  not  subject -to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  A 
similar  DFARS  requirement  already 
exists  for  the  noncontiguous  States  of 
Alaska  and  Hawaii.  DoD  knows  of  no 
economic  impact  on  small  entities  that 
has  resulted  from  the  implementation  of 
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this  requirement  in  those  States. 
Therefore,  DoD  has  not  performed  an 
initial  regulatory  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  and  other  interested  parties. 
DoD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subparts  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  99-D308. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  8071  of  the  Fiscal  Year  2000 
Defense  Appropriations  Act  (Public  Law 
106-79).  Section  8071  provides  that 
each  DoD  contract  awarded  during  the 
current  fiscal  year,  for  construction  or 
services  performed  in  a  noncontiguous 
State  that  has  an  unemployment  rate  in 
excess  of  the  national  average,  must 
include  a  clause  requiring  the  contractor 
to  employee  individuals  who  are 
residents  of  that  State  and  who,  in  the 
case  of  any  craft  or  trade,  possess  or 
would  be  able  to  acquire  promptly  the 
necessary  skills.  Section  8071  beccune 
effective  on  October  25,  1999.  DoD  will 
consider  comments  received  in  response 
to  this  interim  rule  in  the  formation  of 
the  final  rule. 


List  of  Subjeicts  in  48  CFR  Parts  222  and 

252  1 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  222  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  222  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

2.  Subpart  222.70  is  revised  to  read  as 
follows: 

Subpart  222.70 — Restrictions  on  the 
Employment  of  Personnel  for  Work  on 
Construction  and  Service  Contracts  in 
Noncontiguous  States 


Sec. 

222.7000 

222.7001 

222.7002 

222.7003 

222.7004 


Scope  of  subpart. 
Definition. 
General. 
Waivers. 
Contract  clause. 


222.7000  Scope  of  subpart. 

(a)  This  subpart  implements  Section 
8071  of  the  Fiscal  Year  2000  Defense 
Appropriations  Act,  Public  Law  106-79, 
and  similar  sections  in  subsequent 
Defense  Appropriations  Acts. 

(b)  This  subpart  applies  only — 

(1)  To  construction  and  service 
contracts  to  be  performed  in  whole  or  in 
part  within  a  noncontiguous  State;  and 

(2)  When  the  unemployment  rate  in 
the  noncontiguous  State  is  in  excess  of 
the  national  average  rate  of 
unemployment  as  determined  by  the 
Secretary  of  Labor. 

222.7001  Definition. 

"Noncontiguous  State,"  as  used  in 
this  subpart,  means  Alaska,  Hawaii, 
Puerto  Rico,  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
U.S.  Virgin  Islands,  and  any  minor 
outlying  island  of  the  United  States. 


222.7002  General. 

A  contractor  awarded  a  contract 
subject  to  this  subpart  must  employ,  for 
the  purpose  of  performing  that  portion 
of  the  contract  work  within  the 
noncontiguous  State,  individuals  who 
are  residents  of  that  noncontiguous 
State  and  who,  in  the  case  of  any  craft 
or  trade,  possess  or  would  be  able  to 
acquire  promptly  the  necessarj'  skills  to 
perform  this  contract. 

222.7003  Waivers. 

The  Secretary  of  Defense  may  waive 
the  requirements  of  222.7002  on  a  case- 
by-case  basis  in  the  interest  of  national 
security. 

222.7004  Contract  clause. 

Use  the  clause  at  252.222-7000. 
Restrictions  on  Employment  of 
Personnel,  in  all  solicitations  and 
contracts  subject  to  this  subpart.  Insert 
the  name  of  the  appropriate 
noncontiguous  State  in  paragraph  (a)  of 
the  clause. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.222-7000  is  revised  to 
read  as  follows: 


252.222.7000 
of  Personnel. 


Restrictions  on  Employment 


As  prescribed  in  222.7004,  use  the 
following  clause:  RESTRICTIONS  ON 
EMPLOYMENT  OF  PERSONNEL  (MAR 
2000) 

(a)  The  Contractor  shall  employ,  for 
the  purpose  of  performing  that  portion 

of  the  contract  work  in , 

individuals  who  are  residents  thereof 
and  who,  in  the  case  of  any  craft  or 
trade,  possess  or  would  be  able  to 
acquire  promptly  the  necessary  skills  to 
perform  the  contract. 

(b)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (b),  in  each  subcontract 
awarded  under  this  contract.  (End  of 
clause) 
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DEPARTMENT  OF  AGRICULTURE 

7  CFR  Part  3019 

DEPARTMENT  OF  ENERGY 

10  CFR  Part  eOC 

NATIONAL  AER  ONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

DEPARTMENT  <  )F  COMMERCE 


IS  CFR  Part  14 
DEPARTMENT 
22  CFR  Part  14* 


I  )F  STATE 


AGENCY  FOR  II 4TERNATI0NAL 
DEVEL0PMEN1 


22  CFR  Part  22( 
DEPARTMENT 
28  CFR  Part  70 
DEPARTMENT 
I  CFR  Part  95 
/    DEPARTMENT 


t 


32  CFR  Parts  22 :  and  32 


MP 


DEPARTMENT 
34  CF^  Part  74 


36  CFR  Part  12 


40  CFR  Part  30 
DEPARTMENT 
43  CFR  Part  12 


)F  JUSTICE 


)F  LABOR 


3F  DEFENSE 


DF  EDUCATION 


NATIONAL  AR(^HIVES  AND  RECORDS 
ADMINISTRATION 


0 


ENVIRONMENlfAL  PROTECTION 
AGENCY 


OF  THE  INTERIOR 


DEPARTMENT  bp  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  74 

DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  19 


Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations 

AGENCIES:  Department  of  Agriculture, 
Department  of  Energy,  National 
Aeronautics  and  Space  Administration, 
Department  of  Commerce,  Department 
of  State,  Agency  for  International 
Development,  Department  of  Justice, 
Department  of  Labor,  Department  of 
Defense,  Department  of  Education, 
National  Archives  and  Records 
Administration,  Environmental 
Protection  Agency,  Department  of  the 
Interior,  Department  of  Health  and 
Human  Services,  Department  of 
Transportation. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


summary:  This  document  presents  an 
interim  final  revision  to  the  agencies' 
codification  of  Office  of  Management 
and  Budget  (OMB)  Circular  A-110, 
"Uniform  Administrative  Requirements 
for  Gremts  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations."  OMB  issued  a  final 
revision  to  Circular  A-110  on 
September  30,  1999,  as  required  by 
Public  Law  105-277.  It  was  published 
in  the  Federal  Register  on  October  8, 
1999.  The  agencies'  interim  final  rules 
will  provide  uniform  administrative 
requirements  for  all  grants  and 
cooperative  agreements  to  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations. 
DATES:  This  interim  final  rule  is 
effective  April  17,  2000.  Comments 
must  be  received  on  or  before  May  15, 
2000. 

ADDRESSES:  Comments  on  the  interim 
final  rule  should  be  addressed  to: 
Charles  Gale,  Director,  Office  of  Grants 
Management,  Department  of  Health  and 
Human  Services,  Room  517-D,  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington,  DC  20201.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(9:00  a.m.-5:30  p.m.  eastern  standard 
time)  at  the  above  address.  The  full  text 
of  Circular  A-110,  the  text  of  the 
September  30th  notice  of  final  revision, 
and  a  chart  showing  where  each  agency 
has  codified  the  Circular  into  regulation 
may  be  obtained  by  accessing  OMB's 
home  page  (http:// 

www.whitehouse.gov/omb),  under  the 
heading  "Grants  Management." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  issues  regarding  this  interim 


final  rule,  please  contact  Charles  Gale, 
Director,  Office  of  Grants  Management, 
Department  of  Health  and  Human 
Services  at  (202)  690-6377.  For  agency- 
specific  issues,  please  contact  the 
individual  noted  in  that  agency's 
adoption  below. 
SUPPLEMENTARY  INFORMATION: 

Background 

Congress  included  a  two-sentence 
provision  in  OMB's  appropriation  for 
fiscal  year  1999,  contained  in  Public 
Law  105-277,  directing  OMB  to  amend 
Section_.36  of  Circular  A-110  "to 
require  Federal  awarding  agencies  to 
ensure  that  all  data  produced  under  an 
award  will  be  made  available  to  the 
public  through  the  procedures 
established  under  the  Freedom  of 
Information  Act."  The  provision  also 
provides  for  a  reasonable  fee  to  cover 
the  costs  incurred  in  responding  to  a 
request.  Circular  A-110  applies  to 
grants  and  cooperative  agreements  to 
institutions  of  higher  education, 
hospitals,  and  non-profit  institutions, 
from  all  Federal  agencies. 

In  directing  OMB  to  revise  Circular 
A-110,  Congress  entrusted  OMB  with 
the  authority  to  resolve  statutory 
ambigui^es,  the  obligation  to  address 
implementation  issues  the  statute  did 
not  address,  and  the  discretion  to 
balance  the  need  for  public  access  to 
research  data  with  protections  of  the 
research  process.  In  developing  the 
revision,  OMB  sought  to  implement  the 
statutory  language  fairly,  in  the  context 
of  its  legislative  history.  This  required  a 
balanced  approach  that  (1)  furthered  the 
interest  of  the  public  in  obtaining  the 
information  needed  to  validate 
Federally-funded  research  findings,  (2) 
ensured  that  research  can  continue  to  be 
conducted  in  accordance  with  the 
traditional  scientific  process,  and  (3) 
implemented  a  public  access  process 
that  will  be  workable  in  practice. 

OMB  finalized  the  revision  on 
September  30, 1999  (64  FR  54926, 
October  8,  1999).  Before  this,  OMB 
published  a  Notice  of  Proposed  Revision 
on  February  4,  1999  (64  FR  5684),  and 
a  request  for  comments  on  clarifying 
changes  to  the  proposed  revision  on 
August  11,  1999  (64  FR  43786).  OMB 
received  over  9,000  comments  on  the 
proposed  revision  and  over  3,000 
comments  on  the  clarifying  changes. 

This  interim  final  rule  amends  the 
agencies'  codifications  of  Circular  A- 
110  so  they  reflect  OMB's  recent  action. 

Under  the  provisions  of  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)), 
any  Department  of  Housing  and  Urban 
Development  (HUD)  proposed  or 
interim  final  rule  that  is  issued  for 
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public  comment  is  subject  to 
prepublication  Congressional  review  for 
a  period  of  15  days.  Therefore,  HUD  is 
not  joining  in  today's  publication  but  is 
adopting  the  common  amendments  in  a 
separate  rulemaking. 

Impact  Analysis 

Executive  Order  12866 

This  is  a  significant  regulatory  action 
imder  Section  3(f)(4)  of  Executive  Order 
12866,  "Regulatory  Planning  and 
Review." 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that,  for  each 
rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities  and  identifying  any  significant 
alternatives  to  the  rule  that  would 
minimize  the  economic  impact  on  small 
'  entities. 

The  participating  agencies  certify  that 
this  interim  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  rule 
concerns  the  information  that  Federally- 
funded  researchers  must  provide  in 
response  to  Freedom  of  Information  Act 
requests. 

Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
(Public  Law  104—4)  requires  agencies  to 
prepare  several  analytic  statements 
before  proposing  any  rule  that  may 
result  in  annual  expenditiu-es  of  $100 
million  by  State,  local,  Indian  Tribal 
governments  or  the  private  sector.  Since 
this  interim  final  rule  will  not  result  in 
expenditiues  of  this  magnitude,  the 
participating  agencies  certify  that  such 
statements  are  not  necessary. 

Paperwork  Reduction  Act 

The  participating  agencies  certify  that 
this  interim  final  rule  will  not  impose 
additional  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procediu'e 
Act  (5  U.S.C.  553)  agencies  generally 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations 
before  they  become  effective.  However, 
in  this  case  OMB  previously  provided 
the  public  an  opportvmity  to  comment 
on  the  revision  of  Circular  A-110,  and 
this  regulatory  action  codifies  that 
revision.  Accordingly,  while  the 
participating  agencies  are  requesting 
public  comment  on  this  regulatory 
action,  they  find  that  soliciting  further 


public  comment  with  respect  to 
adopting  the  revised  circular,  prior  to 
the  adoption  becoming  effective,  is 
vmnecessary  and  contrary  to  public 
interest  under  5  U.S.C.  553(b)(B).  The 
regulatory  action  is  therefore  being 
issued  as  an  interim  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  804.  This 
nde  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  13132:  Federalism 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
govermnent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  participating  agencies 
have  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  summary  impact  statement. 

Text  of  the  Interim  Final  Rule 

The  text  of  the  interim  final  rule 
appears  below: 

PARI/SUBPART— {AMENDED] 

1.  Section    .36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§_.36    Intangible  property. 

***** 

(c)  The  Federal  Government  has  the 
right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award;  and 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  (1)  In  addition,  in  response  to  a 
Freedom  of  Information  Act  (FOLA) 
request  for  research  data  relating  to 
published  research  findings  produced 
under  an  award  that  were  used  by  the 
Federal  Government  in  developing  an 
agency  action  that  has  the  force  and 
effect  of  law,  the  Federal  awarding 


agency  shall  request,  and  the  recipient 
shall  provide,  within  a  reasonable  time, 
the  research  data  so  that  they  can  be 
made  available  to  the  public  through  the 
procediu^s  established  under  the  FOLA. 
If  the  Federal  awarding  agency  obtains 
the  research  data  solely  in  response  to 
a  FOIA  request,  the  agency  may  charge 
the  requester  a  reasonable  fee  equaling 
the  full  incremental  cost  of  obtaining 
the  research  data.  This  fee  should  reflect 
costs  incurred  by  the  agency,  the 
recipient,  and  applicable  subrecipients. 
This  fee  is  in  addition  to  any  fees  the 
agency  may  assess  imder  the  FOIA  (5 
U.S.C.  552(a)(4)(A)). 

(2)  The  following  definitions  apply  for 
purposes  of  this  paragraph  (d): 

(i)  Research  data  is  defined  as  the 
recorded  factual  material  commoidy 
accepted  in  the  scientific  community  as 
necessary  to  vaUdate  research  findings, 
but  not  any  of  the  following: 
preliminary  analyses,  drafts  of  scientific 
papers,  plans  for  future  research,  peer 
reviews,  or  communications  with 
colleagues.  This  "recorded"  material 
excludes  physical  objects  (e.g.. 
laboratory  samples).  Research  data  also 
do  not  include: 

(A)  Trade  secrets,  commercial 
information,  materials  necessary  to  be 
held  confidential  by  a  researcher  until 
they  are  published,  or  similar 
information  which  is  protected  under 
law;  and 

(B)  Personnel  and  medical 
information  and  similar  information  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy,  such  as  information 
that  could  be  used  to  identify  a 
particular  person  in  a  research  study. 

(ii)  Published  is  defined  as  either 
when: 

(A)  Research  findings  are  published  in 
a  peer-reviewed  scientific  or  technical 
journal;  or 

(B)  A  Federal  agency  publicly  and 
officially  cites  the  research  findings  in 
support  of  an  agency  action  that  has  the 
force  and  effect  of  law. 

(iii)  Used  by  the  Federal  Government 
in  developing  an  agency  action  that  has 
the  force  and  effect  of  law  is  defined  as 
when  an  agency  publicly  and  officially 
cites  the  research  findings  in  support  of 
an  agency  action  that  has  the  force  and 
effect  of  law. 


Adoption  of  Interim  Final  Rule 

The  adoption  of  the  interim  final  rule 
by  the  participating  agencies,  as 
modified  by  agency-specific  text  is  set 
forth  below: 
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DEPARTMENT 


OF  AGRICULTURE 


7  CFR  Part  301 B 

FOR  FURTHER  IN#ORMATK>N  CONTACT: 
Gerald  Miske,  Hiscal  Policy  Division, 
Office  of  the  Cnief  Financial  Officer, 
202-720-1553. 

AOOnXMML  SUPtfLEMENTARY  INFORMATION: 
The  Department  of  Agriculture  (USDA) 
is  publishing  this  interim  hnal  rule  in 
order  to  incorporate  the  provisions  of 
OMB  Circular  A-110,  Section— .36 
regarding  the  availability  of  data 
produced  undef  an  award  through  the 
Freedom  of  Infqrmation  Act  into 
USDA's  grants  <  idministration  regulation 
at  7  CFR  Part  3qi9.  Consistent  with  this 
Circular,  this  nde  applies  to  USDA 
awards  made  to  institutions  of  higher 
education,  hosp  itals,  and  other  non- 
profit organizat  ons.  It  also  applies  to 
subrecipients  p(  srforming  work  under 
awards  if  such  !  ubrecipients  are 
institutions  of  b  igher  education, 
hospitals,  and  other  non-profit 
organizations. 

List  of  Subiects  in  7  CFR  Part  3019 

Accounting,  (^olleges  and  universities. 
Grant  programs-t— agriculture.  Hospitals, 
Nonprofit  organizations,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  |0.  2000 
Sally  Thompson, 
Chief  Financial  Q  ficer. 

Dated:  January  il,  2000. 
Dan  GUckman 


Secretary  ofAgric  ilture 


)f  Agriculture  amends  7 


For  reasons  st  ited  in  the  preamble, 
the  Department  lof  Agricu' ' 
CFR  part  3019  a$  follows: 

PART3019— UlflFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AhD  AGREEMENTS 
WITH  INSTITUTIONS  OF  HIGHER 
EDUCATION,  HOSPITALS.  AND 
OTHER  NON-PROFIT  ORGANIZATIONS 

1.  The  authority  citation  for  part  3019 
continues  to  rea  i  as  foUows: 

Authority:  5  U.!  .C.  301. 

§3019.36    [Amended] 

2.  Section  301 9.36  is  amended  by 
revising  paragra  jh  (c),  redesignating 


paragraph  (d)  as 


adding  a  new  pa  ragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 

DEPARTMENT  )F  ENERGY 


10 CFR  Partem 


FOR  FURTHER 

Trudy  Wood 
Assistance 


INFORMATION  I 


paragraph  (e),  and 


CONTACT: 

O^ce  of  Procurement  and 
Polidy  {MA-51),  U.S. 


Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.20585,  telephone  202- 
586-5625. 

AOOmONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  Energy  (DOE)  is 
publishing  this  interim  final  rule  in 
order  to  incorporate  the  provisions  of 
OMB  Circular  A-110,  Section_.36 
regarding  the  availability  of  data 
produced  under  an  award  through  the 
Freedom  of  Information  Act  into  DOE's 
assistance  regulations  at  JO  CFR  Part 
600.  Consistent  with  this  Circular  and 
10  CFR  Part  600,  this  rule  applies  to 
DOE  awards  made  to  institutions  of 
higher  education,  hospitals,  other  non- 
profit organizations  and  commercial 
organizations.  The  OMB  notices  in  the 
Federal  Register  soliciting  comments  on 
this  subject  did  not  address  the 
potential  applicability  of  the  revisions 
to  OMB  Circular  A-110  to  commercial 
organizations.  Since  the  application  of 
OMB  Circular  A-110  to  commercial 
organizations  is  optional,  10  CFR 
600.136(d)  will  not  apply  to  conunercial 
organizations. 

List  of  Subjects  in  10  CFR  Part  600 

Accounting,  Colleges  and  universities. 
Grants  programs.  Hospitals, 
Intergovernmental  relations.  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  21,  2000. 
Edward  R.  Simpson, 

Acting  Director,  Office  of  Procurement  and 
Assistance  Management. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Energy 
amends  10  CFR  part  600  as  follows: 

PART  600— FINANCIAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254,  7256,  13525;  31 
U.S.C.  6301-6308,  unless  otherwise  noted. 

Subpart  B — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  Other  Non-Profit 
Organizations  and  Commercial 
Organizations 

§600.136    [Amended] 

2.  Section  600.136  { .36)  is  amended 

as  follows: 

a.  Paragraph  (b)  is  removed. 

b.  Paragraph  (a)(2)  is  redesignated  as 
new  paragraph  (b)  and  revised. 

c.  Paragraph  (a)(3)  is  redesignated  as 
paragraph  (c)  and  revised  as  set  forth  at 
the  end  of  the  common  preamble. 


d.  Newly  redesignated  paragraph  (c)  is 
further  amended  by  removing  the 
phrase  "The  Federal  Government"  in 
the  introductory  text  and  adding  "DOE" 
in  its  place. 

e.  Paragraph  (a)(4)  is  redesignated  as 
paragraph  (e)  and  the  first  sentence  is 
revised. 

f.  Paragraph  (a)  is  revised. 

g.  Paragraph  (d)  is  added  as  set  forth 
in  the  conunon  preamble. 

h.  New  paragraph  (d)  is  further 
amended  by  removing  the  phrase 
"Federal  awarding  agency"  in  paragraph 
(d)(1)  each  time  it  appears  and  adding 
"DOE"  in  its  place  and  by  adding 
paragraph  (d)(3). 

The  revisions  and  addition  read  as 
follows: 

§600.136    Intangible  property. 

(a)  Recipients  that  are  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations  may  copjrright 
any  work  that  is  subject  to  copyright 
and  was  developed,  or  for  which 
ownership  was  piuchased,  under  an 
award.  DOE  reserves  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  publish  or  otherwise  use  the 
work  for  Federal  purposes  and  to 
authorize  others  to  do  so. 

(b)  In  addition  to  this  section, 
recipients  must  follow  the  requirements 
set  forth  at  10  CFR  600.27. 

*  *  Ik  *  * 

(d)  *  *  * 

(3)  This  paragraph  (d)  applies  only  to 
recipients  that  are  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations. 

(e)  For  recipients  that  are  institutions 
of  higher  education,  hospitals,  and  other 
non-profit  organizations,  title  to 
intangible  property  and  debt 
instruments  acquired  imder  an  award  or 
subaward  vests  upon  acquisition  in  the 
recipient.  *  *  * 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Thompson,  Manager,  Sponsored 
Research  Business  Activity,  Code  HC, 
NASA  Headquarters,  Washington,  DC, 
(202)  358-0514,  e-mail: 
diane.thompson@hq.nasa.gov. 
AOOmONAL  SUPPLEMENTARY  INFORMATION: 
The  National  Aeronautics  and  Space 
Administration  (NASA)  is  publishing 
this  interim  final  rule  in  order  to 
incorporate  the  provisions  of  OMB 
Circular  A-110,  Section — .36  regarding 
the  availability  of  data  produced  imder 
an  award  through  the  Freedom  of 
Information  Act  into  NASA's  grants 
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administration  regulation  at  14  CFR  Part 
1260.  Consistent  with  this  Circular,  this 
rule  applies  to  NASA  awards  made  to 
institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations. 

List  of  Subjects  in  14  CFR  1260 

Accounting,  Colleges  and  universities, 
Grant  programs.  Hospitals,  Nonprofit 
organizations,  Recordkeeping  and 
reporting  requirements. 

Anne  Guenther, 

Acting  Associate  Administrator  for 
Procurement. 

For  the  reasons  stated  in  the 
preamble,  the  National  Aeronautics  and 
Space  Administration  amends  14  CFR 
Part  1260  as  follows: 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  The  authority  citation  for  part  1260 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1);  Pub.  L.  97- 
258,  96  Stat.  1003  (31  U.S.C.  6301  et  seq.); 
and  0MB  Circular  A-110  (64  FR  54926. 
October  8,  1999). 

Subpart  B — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  With 
institutions  of  Higlier  Education, 
Hospitais,  and  Other  Non-Profit 
Organizations 

§1260.136    [Amended] 

2.  Section  1260.136  (—.36)  is 
amende^!  as  follows: 

a.  Paragraph  (c)  is  revised  as  set  forth 
at  the  end  of  the  conunon  preamble. 

b.  Paragraphs  (d)  and  (e)  are 
redesignated  as  paragraphs  (e)  and  (f). 

c.  Paragraph  (d)  is  added  as  set  forth 
at  the  end  of  the  common  preamble. 

d.  New  paragraph  (d)  is  further 
amended  by  removing  the  phrase 
"Federal  awarding  agency"  in  paragraph 
(d)(1)  each  time  it  appears  and  adding 
"NASA"  in  its  place. 

DEPARTMENT  OF  COMMERCE 
15  CFR  Part  14 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  L.  Sutherland,  Director,  Office  of 
Executive  Assistance  Management, 
Telephone  Number  202-482-4115. 
ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  Commerce  (DoC)  is 
publishing  this  interim  final  rule  in 
order  to  incorporate  the  provisions  of 
OMB  Circular  A-110,  Section  _.36 
regarding  the  availability  of  data 
produced  under  an  award  through  the 
Freedom  of  Information  Act  into  DoC's 
grants  administration  regulation  at  15 


CFR  Part  14.  Consistent  with  this 
Circular,  this  rule  applies  to  DoC  awards 
made  to  institutions  of  higher 
education,  hospitals,  other  non-profit, 
and  commercial  organizations.  It  also 
applies  to  such  entities  if  they  are 
recipients  of  subawards  from  States,  and 
local  and  Indian  Tribal  governments 
administering  programs  under  DoC 
awards. 

List  of  Subjects  in  15  CFR  Part  14 

Accounting,  Colleges  and  universities. 
Grant  programs.  Hospitals,  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

Susan  L.  Sutherland, 

Director,  Office  of  Executive  Assistance 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Commerce 
amends  15  CFR  part  14  as  follows: 

PART  14— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
OTHER  NON-PROFIT,  AND 
COMMERCIAL  ORGANIZATIONS 

1.  The  authority  citation  for  part  14  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  OMB  Circular  A- 
110  (64  FR  54926,  October  8.  1999). 

§14.36    [Amended] 

2.  Section  14.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 

3.  Section  14.36  is  further  amended 
by  removing  the  phrase  "Federal 
awarding  agency"  in  paragraph  (d)(1) 
each  time  it  appears  and  adding  "DoC" 
in  its  place. 

DEPARTMENT  OF  STATE 

22  CFR  Part  145 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Hubert,  Director,  Federal 
Assistance  Program,  Office  of  the 
Procurement  Executive,  U.S. 
Department  of  State,  Washington,  DC 
20520, (703)  812-2526. 
ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  State  (DOS)  is 
publishing  this  interim  final  rule  to 
incorporate  the  provisions  of  OMB 
Circular  A-110,  Section  —.36,  regarding 
the  availability  through  the  Freedom  of 
Information  Act  of  data  produced  under 
an  award,  into  the  DOS  grants  uniform 
administrative  requirements  at  22  CFR 
Part  145.  Consistent  with  this  Circular, 
this  rule  applies  to  DOS  awards  made  to 


institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations.  It  also  applies  to  such 
entities  if  they  are  recipients  of 
subawards  from  States,  local  and  Indian 
Tribal  governments  administering 
programs  under  DOS  awards.  The  OMB 
notices  in  the  Federal  Register  soliciting 
comments  on  this  subject  did  not 
address  the  potential  applicability  of  the 
revisions  to  OMB  Circular  A-110  to 
commercial  organizations.  Since  the 
application  of  OMB  Circular  A-110  to 
commercial  organizations  is  optional,  22 
CFR  section  145.36(d)(1)  will  not  apply 
to  commercial  organizations. 

List  of  Subjects  in  22  CFR  Part  145 

Accoimting,  Colleges  and  universities. 
Grant  programs.  Hospitals,  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

Dated:  )anuar>- 13,  2000. 
Lloyd  W.  Pratsch, 
Procurement  Executive. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  State 
amends  22  CFR  part  145  as  follows: 

PART  145-<3RANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NONPRORT 
ORGANIZATIONS 

1.  The  authority  citation  for  part  145 
is  revised  to  read  as  follows: 

.\uthoritv:  22  U.S.C.  2658.1:  OMB  Circular 
A-110  (64  FR  54926,  October  8,  1999). 

2.  Section  145.1  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§145.1     Purpose. 

This  regulation  establishes  uniform 
administrative  requirements  for 
Department  of  State  grants  and 
cooperative  agreements  awarded  to 
institutions  of  higher-education, 
hospitals,  other  nonprofit  organizatiui 
and  commercial  organizations,  except 
that  §  145.36(d)(1)  shall  not  apply  to 
commercial  organizations.  *  *  * 

§145.36    [Anwnded] 

3.  Section  145.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 

4.  Section  145.36  is  further  amended 
by  adding  paragraph  (d)(3)  to  read  as 
follows: 

§  1 45.36    Intangible  property. 

***** 

(d)  *  *  * 
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(3)  The  requik^ments 
paragraph  (d)(1) 
apply  to  commprcial 


set  forth  in 
of  this  section  do  not 
organizations. 


AGENCY  FOR 


NTERNATIONAL 


OEVELOPMEN  T 


22  CFR  Part 


2216 


FOR  FURTHER  INFORMATHM  CONTACT:  M/ 
OP/P,  Diana  Es  josito.  Procurement 
Analyst.  U.S.  A  gency  for  International 
Development.  I  oom  7.08-105,  M/OP/P, 
1300  Pennsylvjnia  Avenue,  N.W., 
Washington,  DC.  20523-7801, 
Telephone  (20^)  712^163,  FAX  (202) 
216-3395. 

in  22  CFR  Part  226 


List  of  Subjects 

Accounting, 
Grant  programs , 
organizations, 
recordkeeping 

For  the 
preamble,  the 
Development  abends 
as  follows: 


I  reaso  is 


PART 

ASSISTANCE 

GOVERNMENTAL 


1.  The  authoijity 
continues  to  re;  d 


Authority:  Sec 
Stat.  445  (22  U.S 
12163,  Sept.  29 
1979  Comp.,  p. 


I  Colleges  and  universities. 

Hospitals,  Nonprofit 
Reporting  and 
lequirements. 

stated  in  the 
/  gency  for  International 
22  CFR  part  226 


226— AD  MINISTRATION  i 


OF 
AWARDS  TO  U.S.  NON- 
ORGANIZATIONS 


citation  for  part  226 
as  follows: 


621,  Pub.  L.  87-195.  75 
.  2381),  as  amended;  E.O. 
1 979,  44  FR  56673;  3  CFR 


4$5 

§226.36    [Amended] 

2.  Section  22i  i.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  a$  paragraph  (e),  and 
adding  a  new  piiragraph  (d)  as  set  forth 
at  the  end  of  th(  \  common  preamble. 

Dated:  January  17,  2000. 
Rodney  W.  Johns  >a. 

Director,  Office  oj  Procurement. 


DEPARTMENT 


28  CFR  Part  70 


OF  JUSTICE 


[A.G.  Order  No.  2  289-2000] 


FOR  FURTHER 

Cynthia  J.  Schwhmer 
chief  Financial 
Programs,  U.  S. 
(202)  307-0623 


INitORMATION  CONTACT: 

,  Comptroller  & 
Officer,  Office  of  Justice 
Department  of  Justice, 


this 


AOOmONAL 

The  Departmen ; 
is  publishing 
order  to 
OMB  Circular 
regarding  the 
produced  undei 
Freedom  of 
Department's 


SUP<K.EMENTARY  INFORMATION: 

of  Justice  (Depeirtment) 
interim  final  rule  in 
incorp(^rate  the  provisions  of 
-110,  Section— .36 
availability  of  data 
an  award  through  the 
Infc  rmation  Act  into  the 
gi  ants  administration 


regulation  at  28  CFR  Part  70.  Consistent 
with  this  Circular,  this  rule  applies  to 
awards  made  by  the  Department  to 
institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations.  It  also  applies  to  such 
entities  if  they  are  recipients  of 
subawards  £rom  States,  and  local  and 
Indian  Tribal  governments 
administering  programs  under 
Departmental  awards. 

List  of  Subjects  in  28  CFR  Part  70 

Accoimting,  Colleges  and  universities, 
Grant  programs,  Hospitals,  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  24,  2000. 
Janet  Reno, 
Attorney  General. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Justice 
amends  28  CFR  part  70  as  follows: 

PART  70— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  (INCLUDING 
SUBAWARDS)  WITH  INSTITUTIONS  OF 
HIGHER  EDUCATION,  HOSPITALS 
AND  OTHER  NON-PRORT 
ORGANIZATIONS 

1.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968, 
42  U.S.C.  3711,  et  seq.  (as  amended);  Juvenile 
Justice  and  Delinquency  Prevention  Act  of 
1974,  42  U.S.C.  5601.  et  seq.  (as  amended); 
Victims  of  Crime  Act  of  1984,  42  U.S.C. 
10601.  ef  seq.  (as  amended);  18  U.S.C.  4042, 
4351-4353;  OMB  Circular  A-110  (64  FR 
54926,  October  8,  1999). 

§70.36    [Amended] 

2.  Section  70.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 

3.  Section  70.  36  is  further  amended 
by  removing  the  phrase  "Federal 
Government"  in  paragraph  (c) 
introductory  text  and  adding 
"Department"  in  its  place. 

4.  Section  70.36  is  further  amended 
by  removing  the  phrase  "Federal 
awarding  agency"  in  paragraph  {d)(l) 
each  time  it  appears  and  adding 
"Departmental  awarding  agency"  in  its 
place. 

DEPARTMENT  OF  LABOR 
29  CFR  Part  95 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  specific  to  the  Department  of 
Labor  may  be  directed  to  Phyllis  R. 


McMeekin,  Office  of  the  Acquisition 
Advocate,  202-219-9174,  [fax  202-219- 
9440].  Mailing  address:  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  N-5425,  Washington,  DC  20210. 
ADOmONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  Labor  (DOL)  is 
publishing  this  interim  final  rule  in 
order  to  incorporate  the  provisions  of 
OMB  Circular  A-110,  Section_.36 
regarding  the  availability  through  the 
Freedom  of  Information  Act  of  data 
produced  under  an  award  into  DOL's 
grants  administration  regulation  at  29 
CFR  Part  95.  Consistent  with  this 
Circular,  this  rule  applies  to  DOL 
awards  made  to  institutions  of  higher 
education,  hospitals  and  other  non- 
profit organizations.  It  also  applies  to 
such  entities  if  they  are  recipients  of 
subawards  as  indicated  in  Subpart  95.5. 
The  OMB  notices  in  the  Federal 
Register  soliciting  comments  on  this 
subject  did  not  address  the  potential 
applicability  of  the  revisions  to  OMB 
Circular  A-110  to  commercial 
organizations.  Since  the  application  of 
OMB  Circular  A-110  to  commercied 
organizations  is  optional,  29  CFR 
§  95.36(d)(1)  will  not  apply  to 
commercial  organizations. 

List  of  Subjects  in  29  CFR  Part  95 

Accounting,  Colleges  and  universities, 
Grant  programs,  Hospitals,  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  27,  2000. 
Alexis  M.  Herman, 

Secretary  of  Labor. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Labor 
amends  29  CFR  part  954s  follows: 

PART  95— GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS. 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS.  AND  WITH 
COMMERCIAL  ORGANIZATIONS. 
FOREIGN  GOVERNMENTS. 
ORGANIZATIONS  UNDER  THE 
JURISDICTION  OF  FOREIGN 
GOVERNMENTS,  AND 
INTERNATIONAL  ORGANIZATIONS 

1.  The  authority  citation  for  part  95  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  OMB  Circular  A- 
110  (64  FR  54926,  October  8,  1999);  Secretary 
of  Labor's  Order  4-76. 

§95.36    [Amended] 

2.  Section  95.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 
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3.  Section  95.36  is  further  amended 
by  removing  the  phrase  "The  Federal 
CJovernment"  in  paragraph  (c) 
introductory  text,  and  adding  "DOL"  in 
its  place. 

4.  Section  95.36  is  ftirther  amended 
by  removing  the  phrase  "Federal 
awarding  agency"  in  paragraph  (d)(1) 
each  time  it  appears,  and  adding  "DOL" 
in  its  place. 

DEPARTMENT  OF  DEFENSE 
32  CFR  Parts  22  and  32 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Herbst,  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Science  and 
Technology),  3080  Defense  Pentagon, 
Washington,  D.C.  20301-3080. 
ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  Defense  (DoD) 
adopts  two  interim  final  amendments  to 
the  DoD  Grant  and  Agreement 
Regulations  (DoDGARs).  These 
amendments  apply  to  awards  made  on 
or  after  the  effective  date  of  this 
regulatory  change. 

The  principal  amendment  is  to 
section  32.36  of  Part  32  of  the 
DoDGARs,  which  is  the  DoD's 


implementation  of  0MB  Circular  A- 
110.  In  adopting  this  amendment,  the 
Office  of  the  Secretary  of  Defense,  the 
Military  Departments  and  the  Defense 
Agencies  will  maintain  uniform  policies 
on  access  to  data  produced  under 
awards  to  universities  and  nonprofit 
organizations  that  are  consistent  with 
the  policies  of  other  Executive 
Departments  and  Agencies. 

The  other  amendment  is  to  Appendix 
C  of  Part  22  of  the  DoDGARs,  to  conform 
that  appendix  to  the  revised  section 
32.36  of  Part  32.  The  change  is  to  delete 
language  advising  DoD  grants  officers 
that  an  issue  to  be  addressed  in  award 
terms  and  conditions  is  whether  to 
waive  the  Government's  access  rights  to 
data  produced  imder  awards.  With  the 
revision  to  section  32.36  of  part  32,  that 
no  longer  is  an  option.  Two  other 
technical  corrections  are  made  to  the 
appendix,  to  correct  citations  to  sections 
of  the  DoDGARs. 

List  of  Subjects 

32  CFR  Part  22 

Accounting,  Grant  programs — 
education.  Reporting  and  recordkeeping 
requirements. 


32  CFR  Part  32 

Accounting,  Administrative  practice 
and  procedure.  Colleges  and 
imiversities,  Grant  programs,  Hospitals, 
Nonprofit  organizations,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Defense 
amends  Subchapter  B  of  Chapter  I  of 
Title  32  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  22— {AMENDED] 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 

2.  Appendix  C  to  Part  22  is  revised  to 
read  as  follows: 

BILUNG  CODE  3410-KS.  6450-01.  7510-01.  3S10-fA, 
4710-05,  6116-01,  4410-16,  4510-23,  5001-10,  4000-01, 
7515-01,  6560-60,  4310-Rf,  4150-24.  4910-62-P 

Appendix  C  to  Part  22 — Administrative 
Requirements  and  Issues  to  be 
Addressed  in  Award  Terms  and 
ConditioDS 
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BILUNG  COOe  341(MCS. 
4710-05.  6116-01,  4410-11 
7515-01,  6560-50,  4310-I<F 


6450-01.  7510-01.  3510-FA, 
4510-23,  5001-10.  4000-01, 
4150-24,  4810-62 


PART  32-iAMEMDED] 

3.  The  authoritji  citation  for  part  32 
continues  to  read  is  follows: 

Authority:  5  U.S.C :.  301  and  10  U.S.C.  113. 

§32.36    [Amended 

4.  Section  32. 3e  is  amended  by 
revising  paragrapli  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 

5.  Section  32. 3(  is  further  amended 
by  removing  the  j  hrase  "Federal 
awarding  agency'  in  paragraph  (d)(1) 
each  time  it  appeiirs.  and  adding  "DoD 
Component  that  i  lade  the  award"  in  its 
place. 

Dated:  January  25 ,  2000. 
Patricia  L.  Topping  s. 
Alternate  OSD  Fedt  ral  Register  Liaison 
Officer.  Departmeni  of  Defense. 

DEPARTMENT  OF  EDUCATION 


34  CFR  Part  74 


FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Stewart.  1  elephone:  (202)  708- 
9049.  If  you  use  j  telecommunications 
device  for  the  deiif  (TDD),  you  may  call 
the  Federal  Infor^nation  Relay  Service  at 
1-800-877-8339  Individuals  with 
disabiUties  may  ( »btain  this  document  in 
an  alternative  format  (e.g.,  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
in  the  preceding  paragraph. 
ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  Education  (ED) 
publishes  this  in  terim  final  rule  in  order 
to  incorporate  th  b  provisions  of  OMB 
Circular  A-1 10,  Section  _.36  regarding 
the  availability  c  f  data  produced  under 
a  grant  award  th  ough  the  Freedom  of 
Information  Act  into  ED's  grants 
administration  r;gulations  at  34  CFR 
Part  74.  Consists  nt  with  the  Circular, 
this  rule  applies  to  ED  grant  awards 
made  to  instituti  ons  of  higher 
education,  hosp  tals  and  other  non- 
profit organizati  ms.  It  also  applies  to 
those  entities  if  hey  are  recipients  of 
subawards  from  States,  and  local  and 
Indian  Tribal  got^ernments 
administering  p  :ograms  under  ED 
awards. 

Invitation  to  i  'om/nent:  In  addition  to 
any  comments  s  ubmitted  to  Charles 
Gale  at  the  U.S.  Department  of  Health 
and  Human  Ser/ices,  we  invite  you  to 
submit  conuner  ts  regarding  ED's 
specific  implen  entation  of  these  interim 
final  regulation  i  to  Arthur  Stewart, 
Department  of  I  ducation,  room  3652, 


ROB-3,  Seventh  and  D  Streets,  SW., 
Washington,  DC  20202^248. 

Dtiring  and  after  the  comment  period, 
you  may  inspect  public  comments 
submitted  to  ED  about  it's  specific 
interim  final  regulations  in  room  3652, 
ROB-3,  Seventh  and  D  Streets,  SW, 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record:  On  request,  we  will 
supply  an  appropriate  aid,  such  as  a 
reader  or  print  magnifier,  to  an 
individual  with  a  disabiUty  who  needs 
assistance  to  review  the  comments  or 
other  doc\mients  in  the  public 
rulemaking  record  for  these  interim 
final  regulations.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  you  may  call  (202)  205-8113  or 
(202)  260-9895.  If  you  use  a  TDD,  you 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

Assessment  of  Educational  Impact: 
Based  on  our  own  review,  we  have 
determined  that  these  final  regulations 
do  not  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  this  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov.fedreg.htm,  and  http:// 
www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530 
The  official  version  of  this  document 
is  published  in  the  Federal  Register. 
Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the 
Code  of  Federal  Regulations  is  available 
on  GPO  Access  at:  http:// 
www.access.gpo.gov/nara/index.html 


List  of  Subjects  in  34  CFR  Fart  74 

Accounting,  Colleges  and  universities. 
Grant  programs,  Hospitals,  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 


Dated:  January  24,  2000. 
Richard  W.  Riley, 

Secretary  of  Education. 

For  the  reasons  stated  in  the 
preamble,  the  Secretary  of  Education 
amends  34  CFR  part  74  as  follows: 

PART  74— ADMINISTRATION  OF 
GRANTS  AND  AGREEMENTS  WITH 
INSTITUTIONS  OF  HIGHER 
EDUCATION,  HOSPITALS,  AND 
OTHER  NON-PROFIT  ORGANIZATIONS 

1.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3,  3474;  OMB 
Circular  A-110,  unless  otherwise  noted. 

§74.36    [Amended] 

2.  Section  74.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 

3.  Section  74.36  is  further  amended 
by  removing  the  phrase  "the  Federal 
awarding  agency"  in  paragraph  (d)(1)       , 
each  time  it  appears  and  adding  "ED" 

in  its  place. 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1210 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Allard  at  301-713-7360, 
extension  226  or  by  fax  at  301-713- 
7270. 

ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  National  Historical  Publications 
and  Records  Commission  (NHPRC)  is 
the  grant-making  component  of  the 
National  Archives  and  Records 
Administration  (NARA).  The  NHPRC 
makes  grants  to  state  and  local  archives, 
colleges  and  universities,  libraries, 
historical  societies,  and  other  nonprofit 
organizations  in  the  U.S.  to  help 
identify,  preserve,  and  provide  public 
access  to  records,  photographs,  and 
other  materials  that  docvunent  American 
history.  We  are  publishing  this  interim 
final  rule  in  order  to  incorporate  the 
provisions  of  OMB  Circular  A-110, 
Section  _.36  regarding  the  availability 
of  data  produced  under  an  award 
through  the  Freedom  of  Information  Act 
into  our  NHPRC  grants  administration 
regulation  at  36  CFR  Part  1210. 

List  of  Subjects  in  36  CFR  Part  1210 

Accoimting,  Colleges  and  universities. 
Grant  programs,  Hospitals,  Nonprofit 
orgcmizations,  Reporting  and 
recordkeeping  requirements. 
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Dated:  January  11,  2000. 
John  W.  Carlin, 
Archivist  of  the  United  States. 

For  the  reasons  stated  in  the 
preamble,  the  National  Archives  and 
Records  Administration  amends  36  CFR 
part  1210  as  follows: 

PART  1210— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  AGREEMENTS  TO 
INSTITUTIONS  OF  HIGHER 
EDUCATION,  HOSPITALS,  AND 
OTHER  NON-PROFIT  ORGANIZATIONS 

1.  The  authority  citation  for  part  1210 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  OMB  Circular  A- 
110  (64  FR  54926,  October  8.  1999). 

§1210.36    [Amended] 

2.  Section  1210.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  new  paragraph  (d)  as  set  forth  at 
the  end  of  the  common  preamble. 

3.  Section  1210.36  is  further  amended 
by  removing  the  phrase  "Federal 
awarding  agency"  in  paragraph  {d)(l) 
each  time  it  appears  and  adding 
"NHPRC"  in  its  place. 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  30 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexandria  Mincey,  Grants 
Administration  Division,  Policy, 
Information  and  Training  Branch,  1300 
Pennsylvania  Avenue,  PW  (3903R), 
Fifth  Floor,  Room  51288,  Washington, 
DC  20004,  (202)  564-5371. 
ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  Environmental  Protection  Agency 
(EPA)  is  publishing  this  interim  final 
rule  in  order  to  incorporate  the 
provisions  of  OMB  Circular  A-110, 

Section .36  regarding  the  availability 

of  data  produced  under  an  award 
through  the  Freedom  of  Information  Act 
into  EPA's  grants  administration 
regulation  at  40  CFR  Part  30.  Consistent 
with  this  Circular,  this  rule  applies  to 
EPA  assistance  awards  made  to 
institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations.  It  also  applies  to  such 
entities  if  they  are  recipients  of 
subawards  from  States,  local  and  Indian 
Tribal  governments  under  EPA  awards. 
The  Agency  will  implement  a  process 
for  determination,  assessment, 
collection,  and  reimbiursement  of 
recipients'  costs. 

List  of  Subjects  in  40  CFR  Part  30 

Accounting,  Colleges  and  universities. 
Grant  programs.  Hospitals,  Nonprofit 


organizations.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13,  2000. 
Carol  M.  Browner, 

Administrator  of  the  Environmental 
Protection  Agency. 

For  the  reasons  stated  in  the 
preamble,  the  Environmental  Protection 
Agency  amends  40  CFR  Part  30  as 
follows: 

PART  30— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS 

1.  The  heading  for  part  30  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.;  15  U.S.C. 
2601  et  seq.;  33  U.S.C.  1251  et  seq.;  42  U.S.C. 
241,  242b,  243,  246,  300f.  300J-1,  300J-2, 
300J-3,  1857  et  seq.,  6901  e(  seq..  7401  et 
seq..  9601  et  seq.;  OMB  Circular  A-110  (64 
FR  54926.  October  8,  1999). 

§30.36    [Amended] 

3.  Section  30.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 

4.  Section  30.36  is  further  amended 
by  removing  the  phrase  "Federal 
awarding  agency"  in  paragraph  (d)(1) 
each  time  it  appears  and  adding  "EPA" 
in  its  place. 

DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Part  12 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  E.  Sonderman,  (Director,  Office  of 
Acquisition  and  Property  Management), 
(202) 208-6431. 

ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  the  Interior  (DOI)  has 
implemented  OMB  Circular  A-110  at  43 
CFR  Part  12,  Subpart  F.  There  is  also  a 
provision  at  43  CFR  Part  12,  Subpart  A, 
Section  12.2(a)  which  confirms  that 
grants  and  cooperative  agreements 
which  are  awarded  by  DOI  to 
institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations,  are  governed  by  Subpart 
F  and  OMB  Circular  A-110.  The 
regulation  at  Subpart  A  documents  that 
OMB  Circular  A-110  is  a  part  of  the 
regulation  as  well  as  any  changes  made 
to  the  Circular  and  subsequently 
published  in  the  Federal  Register. 
Therefore,  awards  made  by  DOI  were 
considered  covered  on  the  effective  date 
of  the  changes  published  in  the  revised 
Circular,  November  8,  1999. 


In  order  to  amend  DOI's  codification 
of  the  Circular  at  43  CFR  Part  12, 
Subpart  F,  DOI  is  participating  in  this 
joint  publication  so  that  the  recent 
revisions  made  by  OMB  can  be 
reflected.  With  the  publication  of  this 
interim  final  rule,  we  are  incorporating 
the  provisions  of  OMB  Circular  A-110, 

Section .36  regarding  the  availability 

of  data  produced  under  an  award 
through  the  Freedom  of  Information  Act 
into  the  implementing  regulation  at  43 
CFR  Part  12,  Subpart  F. 

Compliance  With  Laws,  Executive 
Orders,  and  Department  Policy:  In 
addition  to  the  certifications  stated  in 
the  general  preamble,  DOI  is  including 
the  following  statements: 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
No  takings  of  personal  property  will 
occur  as  a  result  of  this  rule. 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required. 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951  and  512 
DM  2),  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects  on  trust  resources.  This 
regulation  concerns  the  information  that 
federally-funded  researchers  must 
provide  in  response  to  Freedom  of 
Information  Act  requests  related  to 
grants  and  cooperative  agreements 
awarded  to  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations. 

List  of  Subjects  in  43  CFR  Part  12 

Accounting,  Administrative  practice 
and  procedure.  Colleges  and 
universities.  Grant  programs.  Hospitals, 
Nonprofit  organizations.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13,  2000. 

)ohn  Berry, 

Assistant  Secretary-Policy,  Management  and 
Budget. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the  Interior 
amends  43  CFR  part  12  as  follows: 
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12— ADMIM! 
-  REQUIREMI 
JIPLESFORi 


PART 
AUDIT 
PRINCIPLES 
PROGRAMS 

1.  The  authority 
to  read  as  follows 


ISTRATIVE  AND 
lENTS  AND  COST 
ASSISTANCE 


Authority:  5  U.S. 
note,  7501;  41  U.S.C 
L.  104-256.  110  Stat 
105-62,  111  Stat.  1 
62,  111  Stat.  1339; 
111  Stat.  1589;  sec. 
Stat.  1590;  E.O.  12549 
p.  189;  E.O.  12674. 
215:  E.O.  12689,  3 
E.O.  12731,  3  CFR 
13043,  62  FR  19217 
195;  OMB  Circular  < 
110;  and  OMB  Circiilar 


for  part  12  is  revised 


301;  31  U.S.C.  6101 
252a,  701  et  seq;  Pub. 
1396;  sec.  501,  Pub.  L. 
sec.  503,  Pub.  L.  105- 
303,  Pub.  L.  105-83, 
:  107,  Pub.  L.  105-83.  Ill 
,  3  CFR,  1986  Comp., 
CFR,  1989  Comp..  p. 

,  1989  Comp.,  p.  235; 
990  Comp,  p.  306;  E.O. 
3  CFR  1997  Comp,  p. 
.-102;  OMB  Circular  A- 
A-133. 


3  38 

S(C 


CFR, 


Subpart  F— Unifonn  Administrative 
Requirements  fo(  Grants  and 
Agreements  Witti  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
profit Organizati^s 

§12.936    [Amendejdl 

2.  Section  12.9i6  (_.36)  is  amended 
by  revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  dommon  preamble. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


45  CFR  Part  74 


FOR  FURTHER 
Charles  Gale, 
Management, 
hearing  impaired 
6415. 


infcrmahoni 


CONTACT: 

Dirfector,  Office  of  Grants 
20i-690-6377;  for  the 
only:  TDD  202-690- 


AOOmONAL 

The  Department 
Services  (HHS) 
interim  final  ruh 
provisions  of 
Section — .36,  re 
through  the 
of  data  produced 
the  HHS  grants 
regulation  at  45 
with  this  Circuit 
HHS  awards 
higher  educatior 
non-profit  o 
to  such  entities 
subawards  hom 
hidian  Tribal 
administering 
awards.  We 
notices  for  publ 
this  subject  did 
potential  appli 
organizations. 
OMB  Circular 
organizations  is 


SUPPt  EMENTARY 


information: 

jf  Health  and  Human 
publishing  this 
to  incorporate  the 
Circular  A-1 10, 
I  yarding  the  availability 
of  Information  Act 
under  an  award,  into 
a  dministration 
I  :FR  Part  74.  Consistent 
this  rule  applies  to 
to  institutions  of 
,  hospitals  and  other 

ns.  It  also  applies 
they  are  recipients  of 
States,  and  local  and 


ii; 


■ONB 


Free  iom 


rgan  zatio 
if 


Part  74  includes  other  special 
provisions  for  commercial  organizations 
(Subpart  E),  we  have  decided  to  be 
consistent  with  other  Federal  agencies 
which  have  decided  not  to  apply  the 
new  provision  to  commercial 
organizations. 

List  of  Subjects  in  45  CFR  Part  74 

Accounting,  Colleges  and  imiversities, 
Grant  programs.  Hospitals,  Indians, 
Intergovernmental  relations.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  14.  2000. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Health  and 
Human  Services  amends  45  CFR  part  74 
as  follows: 

PART  74— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  AWARDS  AND 
SUBAWARDS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION,  HOSPITALS, 
OTHER  NONPROFIT  ORGANIZATIONS, 
AND  COMMERCIAL  ORGANIZATIONS; 
AND  CERTAIN  GRANTS  AND 
AGREEMENTS  WITH  STATES,  LOCAL 
GOVERNMENTS  AND  INDIAN  TRIBAL 
GOVERNMENTS 

1.  The  authority  citation  for  psirt  74  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  OMB  Circular  A- 
110  (64  FR  54926,  October  8. 1999). 

2.  Section  74.1(a)(1)  is  revised  to  read 
as  follows: 

§74.1    Purpose  and  applicability. 

(a)  *  *  * 

(1)  Department  of  Health  and  Human 
Services'  (HHS)  grants  and  agteements 
awarded  to  institutions  of  higher 
education,  hospitals,  other  nonprofit 
organizations  and  only  to  commercial 
organizations  in  instances  other  than 
those  involving  procedures  to  make  data 
available  under  the  Freedom  of 
Information  Act  provision  set  forth  in 
§  74.36(d)(1). 


governments 


under  HHS 
that  OMB's 
comment  regarding 
lot  address  the 

ity  to  commercial 
Since  the  applicability  of 
)  to  commercial 
optional  and  45  CFR 


pi  ograms 
reco  gnize 


§74.36    [Amended] 

3.  Section  74.36  is  amended: 

a.  By  revising  paragraph  (c), 
redesignating  paragraph  (d)  as 
paragraph  (e),  and  adding  a  new 
paragraph  (d)  as  set  forth  at  the  end  of 
the  common  preamble. 

b.  By  removing  the  phrase  "Federal 
awarding  agency"  in  paragraph  (d)(1) 
each  time  it  appears  and  adding  "HHS 
Awarding  Agency"  in  its  place. 

c.  By  adding  paragraph  (d)(3)  to  read 
as  follows: 


§74.36    Intangible  property. 

***** 

(d)  *  *  * 

(3)  The  requirements  set  forth  in 
paragraph  (d)(1)  of  this  section  do  not 
apply  to  commercial  organizations. 

***** 

4.  Section  74.83  is  added  to  subpart 
E  to  read  as  follows: 

§74.83    Effect  on  intangible  property. 

Data  sharing  (FOIA)  requirements  as 
set  forth  in  §  74.36(d)(1)  do  not  apply  to 
commercial  organizations. 

DEPARTMENT  OF  TRANSPORTATION 
49  CFR  Part  19 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Taylor,  U.S.  Department  of 
Transportation,  Office  of  the  Senior 
Procurement  Executive,  M-62,  400 
Seventh  Street,  S.W.,  Room  7101, 
Washington,  D.C.  20590,  phone  (202) 
366-4289,  fax  (202-366-7510,  e-mail 
robert.g.taylor@ost.dot.gov,  for  grant 
related  questions.  Robert  I.  Ross,  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel,  C-10,  400  Seventh 
Street  S.W.,  Room  10102,  Washington, 
DC  20590,  phone  (202)366-9156,  fax 
(202)366-9170,  email 
bob.ross@ost.dot.gov,  for  FOIA  related 
questions. 

ADOmONAL  SUPPLEI«ENTAL  INFORMATION: 

The  Department  of  Transportation 
(DOT)  is  publishing  this  interim  final 
rule  in  order  to  incorporate  the 
provisions  of  OMB  Circular  A-1 10, 
Section  _*.36  regarding  the  availability 
of  data  produced  under  an  award 
through  the  Freedom  of  Information  Act 
FOIA  into  DOT'S  grants  administration 
regulation  at  49  CFR  Part  19.  Additional 
information  has  been  added  to  clarify 
internal  DOT  procedures  for  payments 
made  in  accordance  with  the  OMB 
revisions  to  Section  _.36  of  the 
Circular. 

List  of  Subjects  in  49  CFR  Part  19 

Accounting,  Colleges  and  universities. 
Grant  programs,  Hospitals,  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

Rodney  E.  Slater, 

Secretary  of  Transportation. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of 
Transportation  amends  49  CFR  part  19 
as  follows: 
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PART  19— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS 


1.  The  authority  citatio 
continues  to  read  as  foil 


Authority:  49  U.S.C.  322(a). 
§19.36    [Amended] 

2.  Section  19.36  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 


adding  a  new  paragraph  (d)  as  set  forth 
at  the  end  of  the  common  preamble. 
[FR  Doc.  00-5674  Filed  3-15-00;  8:45  am] 

BILUNG  COOe  3410-KS-P;  6450-01-l>;  7510-01-*; 
3510-FA-P;  4710-OS-P;  6116-01-*>;  4410-16-l»;  4510- 
23-P;  5001-10-l>;  4000-01-P:  7515-01-P;  6560-SO-P- 
4310-BF-P;  4150-24-P;  4010-62-P 


ion 


for  part  19 

■s: 


)L 


35 


>2 


16 


)0 


Thursday, 
March  16,  2000 


Part  V 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  905 

Allocation  of  Funds  Under  the  Capital 

Fund;  Capital  Fund  Formula;  Final  Rule 
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DEPARTMENT  OF 
URBAN  DEVELOPMENT 


24  CFR  Part  905 

[Docket  No 
RIN  2577-AB87 


FR-442;  k^-07] 


Allocation  of 
Fund;  Capital 
Rule 


AGENCY:  Office  of  I  he 
Secretary  for  Publi 
Housing.  HUD. 
action:  Final  rule 


HOUSING  AND 


Funds  Under  the  Capital 
Fun  j  Formula;  Final 


Assistant 
and  Indian 


summary:  This  fin  d  rule  implements,  as 
required  by  statut( ,  a  new  formula 
system  for  allocati  on  of  funds  to  public 
housing  agencies  lor  their  capital  needs. 
This  final  rule  follows  publication  of  a 
proposed  rule  on  September  14,  1999, 
which  was  develo  sed  through 
negotiated  rulema  dng,  and  takes  into 

ul  ilic  comment  received 

rile. 


consideration,  pu 
on  the  proposed  r 

DATES:  Effective  liate:  April  17,  2000. 
FOR  FURTHER  INFOI IMATION  CONTACT: 
William  Flood,  Di  rector.  Office  of 
Capital  Improves  ents.  Public  and 
Indian  Housing,  F  oom  4134, 
Department  of  Ho  using  and  Urban 
Development,  451  Seventh  Street,  SW 
Washington,  DC  2  0410-0500;  telephone 
(202)  708-1640  63 1.  4185  (this  telephone 


number  is  not  tol 
speech-impaired 


OllSlt 


Sta  ;es 


-free).  Hearing  or 
ndividuals  may  access 
this  number  via  1 TY  by  calling  the  toll- 
free  federal  Infon  lation  Relay  Service  at 
1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  519  of 
and  Work  Resp 
(Pub.L.  105-276. 
1998)  (referred  tc 
Housing  Reform 
of  the  United 
1937  (the  1937 
"Capital  Fund." 
HUD  for  the , 
assistance  availa 
agencies  (PHAs) 
management 
section  9  require^ 
formula  for 
assistance  provi 
Capital  Fund  for 
and  the  formula 
mechanism  to 
statute  also 
Fimd  formula  is 
through  negotiatjed 
procedures. 

On  Septembei 
HUD  published 
developed  throu  gh 


he  Quality  Housing 
ibility  Act  of  1998 
approved  October  21. 
as  the  "Public 
Vet")  amends  section  9 

Housing  Act  of 
_  ,  to  provide  a 
o  be  established  by 

of  making 
)le  to  public  housing 
:o  carry  out  capital  and 
.  Amended 
HUD  to  develop  a 
^  the  amount  of 
to  PHAs  from  the 
a  Federal  fiscal  year. 
is  to  include  a 
rejivard  performance.  The 
that  the  Capital 
to  be  developed 
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rulemaking.  The  preamble  to  the 
proposed  rule  provided  background 
information  on  the  negotiated 
rulemaking  process,  the  number  and 
dates  of  meetings,  the  members  of  the 
negotiated  rulemaking  committee,  and 
the  issues  considered  by  the  committee 
during  its  negotiations.  This  preamble 
does  not  repeat  that  information. 

The  September  14,  1999  proposed 
rule  provided  a  30-day  public  conunent 
period.  HUD  received  10  public 
comments  on  this  rule.  Section  III  of 
this  preamble  presents  the  issues  raised 
by  the  public  conmienters  and  HUD's 
responses  to  these  comments.  Section  II, 
which  follows,  highlights  the  significant 
changes  that  are  being  made  by  HUD  at 
this  final  rule  stage. 

n.  Significant  Differences  Between  This 
Final  Rule  and  the  September  14. 1999 
Proposed  Rule 

HUD  has  made  the  following  changes 
to  the  proposed  rule  at  this  final  rule 

stage.  .    . 

In  §  905.10(d)  (Allocation  for  existing 
modernization  needs  under  the  CFF). 
HUD  removed  paragraphs  (d)(l)(i)  and 
(d)(l)(ii)  which  addressed  the 
availability  of  statistically  reliable  data, 
and  HUD's  determination  of  existing 
modernization  need  based  on  that  data. 
The  estimates  of  existing  modernization 
need  will  be  determined  as  provided  in 
the  methods  established  by  paragraph 
(d).  With  the  removal  of  paragraph  (d)(1) 
of  the  proposed  nde,  paragraph  (d)(2)  of 
the  proposed  rule  (determination  of 
existing  modernization  need  for  PHAs 
greater  than  or  equal  to  250  or  more 
units  in  FFY  1999)  is  redesignated 
paragraph  (d)(1)  at  the  final  rule  stage. 

In  §  905.10(d)(l)(i)(C)  of  the  rule 
(§  905.10(d)(2)(i)(C)  at  the  proposed  rule 
stage)  which  addresses  the  proportion  of 
imits  in  a  development  in  building 
completed  in  1978  or  earlier,  HUD 
revised  this  paragraph  at  the  final  rule 
stage  to  provide  that  the  proportion  of 
units  in  such  a  development  are  those 
as  of  Federal  Fiscal  Year  1998. 

In  §  905.10(d)(l)(i)(D)  of  the  rule 
(§  905.10(d)(2)(i)(D)  at  the  proposed  rule 
stage),  which  addresses  the  cost  of 
rehabilitating  property  in  the  PHA's 
area,  HUD  removed  the  reference  to 
"rolling  three  year  average"  of  the  cost. 
The  cost  index  is  simply  referred  to  as 
the  cost  index.  This  change  is  consistent 
with  the  formula  agreed  upon  in 
negotiated  rulemaking,  which  did  not 
rely  upon  a  rolling  three-year  average  of 
costs  as  a  basic  formula  factor.  HUD  also 
revised  this  paragraph  to  provide  that 
the  applicable  period  is  as  of  Federal 
Fiscal  Year  1999. 
.     In§905.10(d)(l)(ii)(A) 
(§905.10(d)(2)(ii)(A)  at  the  proposed 


rule  stage),  HUD  changed  the  Date  of 
Full  Availability  (DOFA)  for  newly 
constructed  units  from  1999  (the  DOFA 
at  the  proposed  nUe  stage)  to  1991  (the 
DOFA  at  this  final  rule  stage).  The 
change  in  dates  continues  the 
Comprehensive  Grant  formula  provision 
(that  sets  the  date  at  1991)  and  was  part 
of  the  formula  considered  by  the 
negotiated  rulemaking  committee. 

In§905.10(d)(l)(ii)TB) 
(§905.10(d)(2)(ii)(A)  at  the  proposed 
rule  stage),  HUD  made  the  same  change 
in  DOFA  for  acquired  developments. 
The  applicable  date  is  now  1991.  not 
1999.  The  change  in  dates  continues  the 
Comprehensive  Grant  formula  provision 
(that  sets  the  date  at  1991)  and  was  part 
of  the  formula  considered  by  the 
negotiated  rulemaking  committee. 

In  §  905.10(d).  HUD  added  a  new 
paragraph  (d)(2)  to  address  the 
determination  of  existing  modernization 
need  for  the  New  York  City  and  Chicago 
Housing  Authorities. 

In  §  905.10(d),  paragraph  (3) 
continues  to  address  determination  of 
existing  modernization  need  for  PHAs 
with  fewer  than  250  units  in  FFY  1999. 
In  §  905.10(d)(3)(i)(C)  and  (d)  and  in 
§905.10(d)(3)(ii)(A)  and  (B),  HUD  made 
the  same  changes  to  these  paragraphs  as 
it  did  to  the  similar  paragraphs  in 
paragraph  (d)(1). 

In  §905. 10(e)  (Allocation  for  accrual 
needs  under  the  CFF),  HUD  removed 
paragraphs  (l)(i)  and  (ii)  which 
addressed  determination  of  accrual  need 
on  the  basis  of  availability  of 
statistically  reliable  data,  for  the  same 
reasons  that  it  removed  this  language 
from  paragraph  (d)(1).  Paragraph  (e)(2) 
of  the  proposed  rule,  which  addressed 
PHAs  allocation  of  accrual  needs  for 
PHAs  greater  than  or  equal  to  250  or 
more  units,  is  redesignated  as  paragraph 
(1)  at  this  final  rule  stage. 

In§905.10(e)(l)(i)(E)and 
§  905.10(e)(3)(i)(E)  which  address  the 
cost  index  of  rehabilitating  property, 
HUD  made  the  same  revisions  to  these 
subsections  that  were  made  to  this 
language  in  paragraph  (d). 

In  §  905.10(e),  HUD  added  a  new 
paragraph  (2)  to  address  the  allocation 
of  accrual  needs  for  the  New  York  City 
and  Chicago  Housing  Authorities. 

In  §  905.10(f)  (Calculation  of  number 
of  units),  HUD  added  a  new  paragraph 
(2)  that  addresses  replacement  units. 
Paragraph  (2)  of  the  proposed  rule  that 
addressed  conversion  of  units  is 
redesignated  paragraph  (3)  and  revised 
by  removing  paragraphs  (i)  and  (ii). 
Paragraph  (i)  provided  that  increases  in 
the  number  of  units  resulting  from 
conversion  of  existing  units  will  be 
added  to  the  overall  unit  count  so  long 
as  the  units  are  under  ACC  amendments 


Federal  Register / Vol.  65,  No.  52 /Thursday.  March  16.  2000 /Rules  and  Regulations  14423 


by  the  reporting  date.  Paragraph  (ii) 
provided  that  for  purposes  of 
calculating  the  number  of  converted 
imits,  HUD  shall  regard  the  converted 
size  unit  as  the  appropriate  unit  count. 

HUD  retained  paragraph  (iii)  but 
made  revisions.  The  revised  paragraph 
(iii)  provides  that  for  purposes  of 
calculating  the  estimated  need  of 
converted  imits,  HUD  shall  treat 
conversion  in  a  development  so  that  the 
total  estimated  need  (total  units  times 
need  per  unit)  of  the  development  is 
unchanged  by  the  conversion. 

In  §  905.10(f)(4)  (§  905.10(f)(3)  at  the 
proposed  rule  stage)  which  addresses 
reduction  of  units,  HUD  removed 
reference  to  conversion.  Reduction  of 
units  is  now  based  only  on  demolition 
or  disposition. 

In  §  905.10(h)(2),  regarding  retention 
of  cxurent  formula  shares  for  some 
Moving  to  Work  communities  whose 
agreements  in  that  program  provide  for 
this,  HUD  has  added  the  modifier 
"approximately"  to  "the  formula  share". 
This  is  done  in  recognition  that  the 
replacement  housing  factor  would  not 
duplicate  the  prior  calculation,  but 
instead  would  be  calculated  annually  in 
the  same  manner  as  the  replacement 
factor  provided  under  this  rule.  (In 
addition,  the  prior  formula's 
replacement  housing  factor  was  for  five 
years.)  This  change  must  occur  for 
purposes  of  efficient  formula 
administration  and  should  not  make  a 
significant  financial  difference.  Under 
the  overall  formula  system,  the  share  of 
a  PHA  vdth  an  MTW  grant  agreement 
imder  the  new  formula  system 
(including  the  replacement  housing 
component)  may  be  the  PHA's  share 
under  the  old  formula  system  (including 
the  replacement  housing  component)  for 
comparable  imits,  if  the  PHA's  MTW 
agreement  provided  for  that  share. 

In  §  905.10(i)  (Replacement  housing 
factor),  HUD  revised  paragraph  (i)  at  this 
final  rule  stage  to  remove  all  reference 
to  conversion.  The  replacement  housing 
factor  is  only  applicable  to  demolition 
and  disposition. 

In  §  905.10(j)  (Performance  reward 
factor),  HUD  revised  this  paragraph  to 
reflect  the  status  of  implementation  of 
the  Public  Housing  Assessment  System 
(PHAS). 

A  new  paragraph  (k)  was  added  to 
clarify  the  PHAs'  authority  to  undertake 
coUateralization,  as  provided  under 
section  14(a)  of  the  1937  Act,  and  to 
address  the  statutorily  eligible  expenses 
in  section  9(d)(1)  of  the  U.S.  Housing 
Act  of  1937.  This  new  paragraph  is 
discussed  in  more  detail  in  Section  IV 
of  this  preamble. 

In  addition  to  these  changes,  HUD 
also  made  several  editorial  and 


organizational  changes  throughout  the 
rule  for  purposes  of  clarity. 

m.  Discussion  of  Piiblic  Comments 

This  section  presents  HUD's 
responses  to  the  significant  issues  raised 
by  the  individuals  and  entities  who 
submitted  comments  on  the  September 
14, 1999  proposed  rule.  The  heading 
"Comment"  states  the  comment  made 
by  a  commenter  or  commenters  and  the 
heading  "HUD  Response"  presents 
HUD's  response  to  the  issue  or  issues 
raised  by  the  commenter  or 
commenters. 

General  Comments 

Comment.  The  data  collected'by  the 
consultant  study  was  flawed.  The 
preamble  to  the  September  14,  1999 
proposed  rule  notes  that  "[a]s  part  of  its 
deliberation  of  formula  models  and 
formula  components,  the  committee 
considered  at  length  a  study  conducted 
on  capital  needs  in  pubUc  housing  by  a 
consulting  firm"  (64  FR  49924).  Two 
commenters  were  highly  critical  of  the 
study.  The  concerns  of  the  commenters 
included  that  the  study  did  not  look  at 
true  capital  needs,  but  only  at  the  cost 
of  restoring  items  to  their  original 
condition,  the  study  did  not  adequately 
take  into  accoimt  different  housing 
types,  the  study  only  looked  at 
observable  conditions,  and  there  were 
flaws  in  the  methods  by  which  site  costs 
were  estimated.  Another  commenter 
stated  that  the  preamble  did  not 
properly  reflect  that  the  negotiated 
rulemaking  committee  spent 
considerable  time  debating  the  merits  of 
the  study  and  the  committee,  overall, 
was  critical  of  the  study. 

HUD  Response.  HUD  recognizes  the 
limitations  of  the  study  used  by  the 
conunittee  and  the  preamble  to  the 
proposed  rule  described  these 
limitations.  The  study,  however,  was 
the  best  study  available  at  the  time,  and 
HUD  believes  that  the  committee, 
cognizant  of  the  limitations  that  the 
study  presented,  was  able  to  address 
formula  issues  knowledgeably  and 
appropriately.  For  example,  as  the 
preamble  stated,  given  the  limitations  of 
the  study,  the  committee  decided  to 
limit  any  reduction  in  funding  in  going 
from  the  old  to  the  new  formula  to  six 
percent  of  a  PHA's  Federal  Fiscal  Year 
1999  formula  share  for  comparable 
units. 

Comment.  The  rule  should  reflect  the 
concern  of  the  committee  to  base  a 
performance  bonus  solely  on  the  PHA's 
PHAS  score.  One  commenter  stated  that 
the  proposed  rule  did  not  adequately 
convey  the  opposition  of  many 
committee  members  to  a  performance 


bonus  based  exclusively  on  a  PHA's 
PHAS  score. 

HUD  Response.  The  preamble  to  a 
negotiated  rule  need  not  (and  in  the 
majority  of  cases  does  not)  relay  every 
disagreement  that  committee  members 
had  during  the  deliberations  of  the  rule. 
The  minutes  of  the  committee  meetings 
accurately  reflect  all  discussions,  and 
are  available  for  review  by  the  public. 
The  preamble  should  reflect  any 
nonconsensus  items,  however.  The 
committee  reached  consensus  on  all 
rule  provisions,  including  the 
performance  bonus. 

Comment.  HUD  should  use  FY  2000 
appropriation  numbers  to  conduct  a 
"test  run  "  of  the  formula  and  make  the 
results  available  to  each  PHA.  Two 
commenters  suggested  that  the  final  rule 
should  provide  a  sample  application  of 
the  formula  using  dollar  figures.  One  of 
the  commenters  stated  that  PHAs  cannot 
submit  informed  comments  on  the 
proposed  rule  without  "having  at  least 
estimates  of  what  the  formula  would 
mean  to  them."  The  commenter  further 
recommended  that  HUD  extend  the  due 
date  for  the  submission  of  public 
comments  until  such  numbers  are  made 
available  to  the  public. 

HUD  Response.  Provision  of  a  sample 
application  of  the  formula  and  an 
extension  of  the  public  comment  period 
are  not  necessary,  in  view  of  the  prior 
work  of  the  negotiated  rulemaking 
committee.  The  sample  formula 
amounts  that  HUD  provided  to  the 
committee  for  PHA  size  and  geographic 
categories  and  for  some  representative 
PHAs  were  sufficient  to  guide  the 
committee's  decisions  have  been 
available  through  conunittee  members 
(including  national  public  housing 
organizations).  Additionally,  to 
safeguard  against  any  possible  dramatic 
changes  in  going  from  the  old  formula 
to  the  new,  the  rule  limits  funding 
reductions  to  six  percent  of  a  PHA's 
Federal  Fiscal  Year  1999  formula  share 
for  comparable  units. 

Comment.  The  final  rule  should 
contain  a  definition  section.  One 
commenter  suggested  that  the  final  rule 
contain  a  definitions  section  in  order  to 
clarify  the  meaning  of  several  terms 
used  throughout  §905.10.  The 
commenter  recommended  that  the  final 
rule  provide  definitions  for  the 
following  terms:  existing  modernization 
needs;  relative  needs;  accrual  needs; 
calibration  of  existing  modernization 
need;  rolling  three-year  average;  cost 
index;  calibration  of  accrual  need;  total 
estimated  existing  modernization  need; 
total  accrual  need;  and  "Moving  to 

Work." 

HUD  Response.  Many  of  the  terms  are 
described  within  the  formula  itself  or 
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Comments  on  tie  Proposed  Rule 
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iressed  concern  about 
|e  language  that 
stermination  of  existing 
^eed  or  accrual  need 
ilability  or 
I  statistically  reliable 
snter  asked  how  PHAs 
that  HUD  is  using 
statistically  reliable  data.  The  other 
commenter  state  d  that  HUD  should 
accept  that  statii  tically  reliable  data 
generally  are  nol  available. 

HUD  Responsh-  The  data  used  for  this 
formula  are  from  the  consultant  study 
referenced  abov(  <.  Thus,  as  noted  earlier 
in  this  preamble[  language  that  implied 
that  the  data  relijed  upon  for  the  formula 
might  change  in  the  future  has  been 
removed  at  the  f  nal  rule  stage. 

Comment.  Ho\  v  will  HUD  determine 
the  rolling  three  year  average  cost  index 
for  each  area?  O  le  commenter 
questioned  how  this  index  would  be 
determined. 

HUD  Responsi  >.  HUD  has  removed 
any  reference  to  i  three-year  rolling 
average  of  the  co  st  index.  The  current 
practice  is  to  ma  ce  annual  adjustments 
in  the  formula  b^sed  on  annual  changes 
in  the  cost  indexi  and  HUD's 
expectation  is  to  continue  current 
practice. 

Comment.  Determination  of  non- 
metropolitan  are  i.  One  commenter 
asked  whether,  in  determining  the 
extent  to  which  ipits  of  a  development 
were  in  a  non-metropolitan  area,  HUD 
will  make  this  determination  based  on 
each  developmei  it  and  each  scattered 
site  home. 

HUD  Responst .  The  determination 
will  be  based  on  the  location  of  each 
development.  If  a  scattered  site 
development  haa  units  in  both  metro 
and  non-metro  afeas  (as  determined  in 
FFY  1996).  then  the  majority  of  units 
will  decide  the  metro  or  non-metro 
designation  of  the  development. 

Comment.  Thaformula  must  provide 
for  capital  funding  after  the  date  of  full 
availability  (DORA).  Proposed 
§905.10(d)(2)(ii)IA}  provided  that 
"(djevelopmentslacquired  by  a  PHA 
with  a  DOFA  datfe  of  October  1,  1999  or 
thereafter  will  be  considered  by  HUD  to 
have  a  zero  exist  ng  modernization 
need."  One  comrienter  asked  whether 
this  date  would  t  e  revised  each  year. 
The  commenter  s  tated  that  while  it  is 
iinderstandable  t  lat  a  development  with 
a  DOFA  in  the  oj  rrent  fiscal  year  would 


not  need  much,  if  any,  modernization 
that  year,  the  commenter  thought  it  is 
unrealistic  to  say  that  this  development 
will  not  require  modernization  in  the 
futuie. 

HUD  Response.  As  noted  earlier  in 
this  preamble,  HUD  has  revised  the  rule 
to  continue  the  current  application  of 
this  provision,  for  which  the  date  is 
October  1, 1991.  The  formula  agreed 
upon  in  negotiated  rulemaking  has  this 
basis.  The  agreed-upon  formula  is  static 
except  for  changes  in  imits  and  annual 
calibration  of  costs  based  on  inflation  in 
locjd  areas.  Thus,  this  provision  will  not 
change  from  year  to  year. 

Comment.  HUD  should  provide 
example^  regarding  the  application  of 
the  accrual  formula.  One  commenter 
stated  that  the  accrual  need  formula  is 
too  complex.  The  commenter  stated  that 
it  would  be  difficult,  if  not  impossible, 
to  determine  from  the  formula 
description  how  this  will  effect  an 
actual  housing  authority. 

HUD  Response.  The  accrual  need 
formula  should  not  be  unfamiliar  to 
PHAs.  This  formula  is  similar  to  the 
accrual  need  formula  of  the 
Comprehensive  Grant  Program. 

Comment.  Replacement  housing 
factor  is  unclear.  The  proposed  rule 
provides  that  the  replacement  housing 
factor  "will  be  added  for  an  additional 
5  years  if  the  planning,  leveraging, 
obligation  and  expenditure 
requirements  are  met."  The  proposed 
rule  also  provides  that,  as  "a  prior 
condition  of  a  PHA's  receipt  of 
additional  funds  for  replacement 
housing  *   *  *  for  the  second  5-year 
period  or  any  portion  thereof,  a  PHA 
must  obtain  a  firm  commitment  of 
substantial  additional  funds  other  than 
public  housing  funds  for  replacement 
housing,  as  determined  by  HUD."  A  few 
commenters  stated  that  this  language 
was  vague,  and  that  HUD  should  clarify 
this  provision  at  the  final  rule  stage.  The 
commenters  stated  that  HUD  needs  to 
explain  what  it  means  by  "firm 
commitment,"  "planning,"  and 
"leveraging",  among  other  terms  used  in 
this  section. 

HUD  Response.  This  language  was 
negotiated  specifically  in  negotiated 
rulemaking,  and  HUD  will  not  add  to  it 
in  the  regulation.  HUD  will  provide  the 
necessary  guidance  before  the  beginning 
of  the  second  five-year  term. 

Comment.  PHAs  that  receive  HOPE  VI 
or  MROP  funds  should  not  be  prevented 
from  receiving  funds  under  the 
replacement  housing  factor.  One 
commenter  requested  that  the  Capital 
Fund  formula  not  penalize  PHAs  that 
"have  taken  the  initiative  to  access 
additional  HUD  funding"  under 
programs  such  as  the  HOPE  VI  program 


or  the  Major  Reconstruction  of  Obsolete 
Public  Housing  (MROP)  program.  The 
conunenter  recommended  the  removal 
of  §  905.10(i)(5)(iv)  from  the  final  rule. 

HUD  Response.  HUD  and  the 
conunittee  determined  it  equitable  to 
exclude  under  the  replacement  housing 
factor  those  units  funded  under  HOPE 
VI,  MROP,  or  other  PIH  development 
programs,  because  funding  under  these 
programs  is  sufficiently  generous  to 
outweigh  formula  funding  imder  the 
Capital  Fxmd.  Thus,  replacement  factor 
funds  will  not  be  provided  for  public 
housing  units  fully  funded  from  such 
sources.  If  the  PHA  obtains  funding 
from  HOPE  VI,  MROP,  or  other  PIH 
development  programs  during  the  10- 
year  period  for  the  replacement  housing 
factor,  future  funding  for  the 
replacement  housing  factor  covering  the 
number  of  iinits  funded  imder  these 
other  programs  would  cease.  HUD  also 
notes  that,  since  replacement  housing 
factor  funds  can  be  used  only  for 
replacement  housing,  such  funding 
would  cease  if  the  PHA  already  had 
received  funding  from  any  source  to 
replace  all  housing  previously 
demolished  or  disposed  of. 

Comment.  HUD  should  aggressively 
invoke  its  authority  to  recapture  and 
reallocate  funds;  Replacement  housing 
factor  should  only  be  made  available  to 
PHAs  committing  to  provide 
replacement  units.  Two  commenters 
urged  HUD  to  strengthen  the  recapture 
and  reallocation  provisions  of  the 
proposed  rule.  The  commenters  stated 
that  PHAs  that  do  not  use  the  money  for 
its  designated  purpose  should  not 
benefit  from  the  funds.  The  conunenters 
suggested  that  the  language  in  the  rule 
that  HUD  "may"  recapture  and 
reallocate  replacement  housing  funds 
should  be  changed  to  HUD  "shall" 
recapture  and  reallocate  replacement 
housing  funds.  The  commenters  also 
suggested  that  a  PHA's  failure  to 
obligate  replacement  housing  funds  on 
a  timely  basis  should  not  result  merely 
in  a  reduction  of  funding  to  the  PHA  for 
the  second  5-year  period  of  application 
of  the  replacement  housing  factor,  but  in 
elimination  of  those  funds. 

Another  commenter  was  concerned 
about  perceived  deficiencies  in  the 
proposed  rule  that  would  excuse  PHAs 
receiving  replacement  factor  funds  from 
actually  providing  replacement  housing. 
The  commenter  objected  to  the 
provision  permitting  a  PHA  to  defer  the 
obligation  of  replacement  factor  funds 
imtil  the  accumulation  of  adequate 
funds.  The  commenter  stated  that,  since 
replacement  factor  funds  will  never 
cover  all  development  costs,  PHAs  that 
do  not  diligently  seek  out  additional 
resom-ces  will  qualify  for  the  24-month 
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extensions  provided  in  the  rule.  The 
commenter  also  expressed  concern 
about  proposed  §905. 10(i)(2),  which 
(according  to  the  commenter)  only 
requires  "PHAs  seeking  the  second  five 
years  of  funding  *  *   *  to  demonstrate 
*  *  *  that  they  have  the  funds  to 
develop  the  replacement  housing."  The 
commenter  stated  that  this  provision 
would  undermine  the  entire  concept 
that  a  PHA  that  qualifies  for  the  first  five 
years  of  funding  is  one  that  seriously 
intends  to  replace  demoUshed  units. 
HUD  Response.  The  requirements 
imposed  in  this  regulation  for  obligating 
and  expending  replacement  housing 
funds  are  an  addition  to  the 
requirements  generally  appUcable  to 
obligation  and  expenditiu*  of  capital 
funds,  and  are  designed  to  provide 
additional  assiu-ance  that  replacement 
housing  factor  funds  are  obligated  and 
expended  in  a  timely  fashion.  HUD  will 
enforce  the  requirements  accordingly. 

Comment.  PHAs  designated  as 
standard  and  substandard  performers 
under  PHAS  should  not  have  funding 
reduced  as  a  result  of  a  performance 
bonus  to  high  performing  PHAs.  One 
commenter  objected  to  reducing  formula 
funding  for  standard  and  substandard 
PHAs  as  a  result  of  the  performance 
bonus  for  high  performing  PHAs.  The 
commenter  stated  that  these  PHAs 
desperately  need  Capital  Funds  for 
repairs  and  modernization  in  order  to 
meet  the  "stringent  requirements"  of  the 
PHAS. 

HUD  Response.  HUD  does  not  agree 
that  the  PHAS  imposes  overly  stringent 
requirements  on  PHAs  The 
requirements  imposed  on  PHAs  are 
those  imposed  by  statute  and  public 
housing  program  regulations,  and  are 
requirements  directed  to  ensuring  that 
PHAs  use  federal  funds  to  provide 
decent,  safe  and  sanitary  housing  to 
public  housing  residents.  The  PHAS 
assesses,  among  other  things,  whether 
PHAs  are  meeting  this  requirement. 

The  negotiated  rulemaking  committee 
recognized  that  providing  a  bonus  to 
high  performing  PHAs  from  the  Capital 
Fund  would  necessarily  mean  a 
reduction  in  funding  to  PHAs  that  are 
not  designated  high  performing. 
Nevertheless,  the  committee  agreed  that 
it  was  important  and  consistent  with  the 
requirements  of  the  Public  Housing 
Reform  Act  to  reward  high  performing 
PHAs  with  a  monetary  incentive. 
Although  there  was  criticism  of  the 
PHAS  and  objections  were  voiced  and 
the  issue  debated,  the  committee 
reached  consensus  that  the  performance 
bonus  would  be  based  on  the  PHA's 
designation  of  high  performer  under  the 
PHAS.  That  final  rule  was  published, 
after  an  extensive  additional 


consultation  process  with  affected 
entities  and  their  representatives,  on 
January  11,  2000.  In  any  event,  PHAS  is 
the  performance  evaluation  system  for 
PHAs,  and  thus  it  is  proper  to  base  the 
performance  bonus  on  PHAS. 

Comment.  Performance  bonus  should 
not  be  based  on  PHAS  scores.  Four 
commenters  strongly  objected  to  the  use 
of  high  performing  designation  imder 
PHAS  for  purposes  of  determining  the 
performance  bonus.  The  commenters 
stated  that  the  "current  state  of  the 
PHAS  shows  it  to  be  inaccurate  and 
inconsistent,  and  it  is  still  questionable 
whether  it  really  measures  what  it  is 
intended  to  measure."  The  commenters 
stated  that  it  is  premature  to  implement 
PHAS  at  this  time  and,  therefore,  it  is 
premature  to  implement  a  Capital  Fund 
formula  bonus  based  on  PHAS. 

HUD  Response.  HUD  believes  that 
much  of  the  concern  of  the  commenters 
about  the  PHAS  was  based  on  the  PHAS 
advisory  scores.  The  purpose  of 
issuance  of  PHAS  advisory  scores 
during  the  transition  period  following 
publication  of  the  PHAS  final  rule 
pubUshed  on  September  1, 1998  (63  FR 
46596)  was  to  test  the  PHAS,  commence 
training  on  the  PHAS,  and  solicit 
additional  input  from  PHAs  before  the 
PHAS  was  scheduled  to  take  effect  on 
October  1, 1999.  On  October  21, 1999 
HUD  published  a  notice  (64  FR  56676) 
that  recognized  the  PHAS  transition 
period  needed  to  be  extended  for  PHAs 
with  fiscal  years  ending  on  September 
30, 1999,  or  before  December  31, 1999. 
In  that  notice,  HUD  advised  that  PHAs 
with  fiscal  years  ending  after  December 
31, 1999,  would  be  the  first  PHAs  to  be 
issued  PHAS  scores.  PHAs  with  fiscal 
years  ending  September  30, 1999  or 
December  31, 1999,  will  be  issued 
PHAS  advisory  scores  and  be  assessed 
(as  HUD  is  required  to  do  by  statute)  on 
the  PHA's  management  operations 
imder  the  criteria  in  24  CFR  part  902, 
subpart  D  of  the  PHAS  regulation.  The 
notice  recognized  that  these  PHAs 
needed  additional  time  to  prepare  for 
the  transition  to  PHAS. 

In  that  notice,  HUD  also  advised  that 
it  was  continuing  to  work  on  the  PHAS 
final  rule  and  that  HUD  would  issue  a 
consensus-based  final  rule  that  would 
address  the  public  comments  and 
describe  all  changes  to  the  PHAS 
regulation  made  as  a  residt  of  the  public 
comment  and  review  process. 
Comment.  Timeframes  for 
performance  bonus  should  be  extended 
due  to  deficiencies  with  the  PHAS.  Two 
commenters  suggested  that  due  to  the 
perceived  deficiencies  with  PHAS,  the 
time  frame  for  implementation  of  the 
performance  bonus  is  unrealistic.  The 
commenters  suggested  that  the  time 


frxune  be  extended  in  order  to  permit  the 
PHAS  to  be  finalized. 

HUD  Response.  As  noted  in  Section  11 
of  the  preamble  and  in  the  response  to 
the  preceding  comment,  HUD  has 
revised  the  rule  to  provide  that  the 
performance  bonus  does  not  take  effect 
imtil  an  entire  year  of  the  first  PHAS 
scores  have  been  issued. 

Conunent.  Final  rule  should  clarify 
relationship  between  performance 
bonus  and  Capital  Fund  cap.  Section 
905.10(h)  of  the  proposed  rule  provides 
that  "no  PHA's  (Capital  Fund  formula) 
share  for  units  funded  under  the 
[Capital  Fund  formula]  can  be  less  than 
94%  of  its  formula  share  had  the  [Fiscal 
Year]  1999  formula  system  been  applied 
to  these  ehgible  imits."  Section  905.10(j) 
provides  that  "no  PHA  will  lose  more 
than  5%  of  its  base  formula  amount  as 
a  result  of  the  redistribution  of  funding 
from  non-high  performers  to  high 
performers."  One  commenter  asked 
whether  this  5%  "hold  harmless" 
provision  is  inclusive  or  exclusive  of  the 
94%  cap  provided  in  §  905.10(h).  The 
commenter  reconunended  that  no  PHA 
"should  receive  a  cut  of  more  than  6 
percent  of  its  formula  share  for  any 
reason,  including  bonuses  to  others." 

HUD  Response.  The  final  agreement 
of  the  negotiated  rulemaking  committee 
is  that  the  performance  bonus 
computation  is  separate  from  (or 
exclusive  of)  the  funding  formula 
computations.  A  PHA  could  lose  up  to 
six  percent  of  its  original  formula 
amount  for  comparable  units  imder  the 
funding  formula  computations  (again, 
exclusive  of  the  performance  bonus 
computation)  and  then  lose  up  to  an 
additional  five  percent  under  the 
performance  bonus  computations.  Some 
PHAs  that  lose  the  full  six  percent 
under  the  formula  computation  might 
benefit  bom  the  performance  bonus 
computation. 

IV.  Eligible  Expenses 

As  HUD's  Notice  on  Status  of 
Implementation  of  the  Public  Housing 
Reform  Act,  published  on  December  22, 
1999  (64  FR  71799),  noted,  upon  the 
effective  date  of  this  final  rule,  PHAs 
may  begin  to  undertake  the  eligible 
activities  listed  in  section  9(d)(1)  of  the 
Act.  Section  522(c)(2)  of  the  Public 
Housing  Reform  Act  states  that  despite 
the  Act's  repeal  of  section  14  of  the 
United  States  Housing  Act  of  1937  (1937 
Act),  PHAs  may  continue  to  use  the 
authority  provided  under  section  14(q) 
of  that  Act  before  implementation  of  the 
formula.  In  addition  to  the  eligible 
expenses  under  section  9(d)(1),  section 
14(q)  includes  authorization  for 
drawdown  of  funds  on  a  schedide 
commensurate  with  construction  draws 
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for  deposit  into 
account  to  serve 


rehabilitation  of 
section  35  of  the 
Public  Housing 


m  interest-bearing 
as  collateral  or  credit 
enhancement  fo^^  bonds  issued  by  a 
public  agency,  fpr  the  construction  or 
a  development.  New 
1937  Act.  added  by  the 
leform  Act.  provides 
somewhat  broac  er  authority  of  the  same 
nature,  to  be  used  in  accordance  with 
regulations  issu«  d  by  HUD. 

HUD  soon  wil  issue  proposed  rules 
on  the  nonformdla  aspects  of  the  Capital 
Fund  and  on  mixed  fhiance,  which  will 
address  these  provisions.  For  example, 
in  the  preamble  to  the  proposed  rule 
pubhshed  on  September  14,  1999  (64  FR 
49925,  first  colunn),  HUD  stated  that 
measures  to  proi  aote  more  effective 
resident  particip  ation  will  be 
categorized  as  eligible  Capital  Fund 
management  improvement  expenses 
under  appropriate  regulations  and 
provided  examp  es  of  such  eligible 
expenses.  These  rules  also  will  covct 
such  topics  as  th  5  timing  of  expenditure 
of  funding. 

To  provide  cla  rity  and  assure  that 
there  is  no  temp<irary  lapse  in  PHAs* 
authority  to  und<  irtake  coUateralization 
as  they  could  do  tunder  section  14{q), 
however,  HUD  ia^adding  a  new 
paragraph  (k)  to  fliis  final  rule  that 
repeats  the  statutorily  eligible  expenses 
in  section  9{d)(l)|  and  adds  a  sentence 
llateralization 
n  14(q)(l).  This 
repealed,  amended  or 
ferenced  regulatory 


identical  to  the  ci 
authority  in  sect 
paragraph  may  b 
moved  once  the 
processes  are  cortipleted 

V.  Findings  and  i  i^rtificatioiis 

Environmental  li  ipad 

A  Finding  of  N  d  Significant  Impact 
with  respect  to  tt  e  environment  was 
made  in  accordai  ice  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  sectiob  102(2)(C)  of  the 
National  Environtnental  Policy  Act  of 
1969  (42  U.S.C.  4  223),  at  the  proposed 
rule  stage.  That  Finding  of  No 
Significant  Impadt  remains  applicable 
and  is  available  fi  )r  public  inspection 
between  the  houis  of  7:30  a.m.  and  5:30 
the  Office  of  the  Rules 
Docket  Clerk,  Off  ce  of  General  Coimsel. 
Room  10276.  Department  of  Housing 
and  Urban  Deveh  ipment.  451  Seventh 
Street,  SW,  Wash  ngton,  DC. 

Regulatory  Plann  ing  and  Review 

The  Office  of  V 
has  reviewed  this 
Order  12866  (cap  ioned 
Planning  and  Revjiew 
that  this  rule  is  a 
action"  as  define( 
Order  (although 
significant  regul 


anagement  and  Budget 
rule  under  Executive 
'Regulatory 
)  and  determined 
'significant  regulatory 
in  section  3(f)  of  the 
an  economically 
action  imder  the 


cot 
a  ory 


Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
at  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Regidatory  Flexibihty  Act  (5  U.S.C. 
605(b)),  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  would  implement  a  new 
system  for  formula  allocation  of  funds  to 
PHAs  for  their  capital  needs.  The  new 
system  is  established  to  provide 
minimum  impact  on  all  PHAs,  small 
and  large.  The  new  formula  provides 
that  no  PHA  can  lose  more  than  6%  of 
its  formula  share  for  comparable  imits 
in  going  from  the  old  to  the  new 
formula.  Accordingly,  the  formula  will 
not  have  a  significant  economic  impact 
on  any  PHA. 


Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  fit)m  promulgating  a  regulation 
that  has  feder^ism  implications  and 
either  imposep  substantial  direct 
compliance  c6sts  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  final 
rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  Federal  agencies 
to  assess  the  effects  of  their  regidatory 
actions  on  State,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  rule  does  not  impose,  within  the 
meaning  of  the  UMRA,  any  Federal 
mandates  on  any  State,  local,  or  tribal 
governments  or  on  the  private  sector. 

List  of  Subjects  in  24  CFR  Part  905 

Grant  programs — housing  and 
community  development. 
Modernization.  Public  housing, 
Reporting  and  recordkeeping 
requirements. 


Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  niunber  for  the  program 
affected  by  this  rule  is  14.850. 

For  the  reasons  discussed  in  the 
preamble,  part  905  is  added  to  title  24 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  905—  THE  PUBUC  HOUSING 
CAPITAL  FUND  PRCX3RAM 

Authority:  42  U.S.C.  1437g  and  3535(d). 

§  905.1 0    Capital  Fund  formula  (CFF). 

(a)  General.  This  section  describes  the 
formula  for  allocation  of  capital  funds  to 
PHAs.  The  formula  is  referred  to  as  the 
Capital  Fund  formula  (CFF). 

(b)  Emergency  reserve  and  use  of 
amounts,  (l)  In  each  Federal  fiscal  year 
after  Federal  Fiscal  Year  (FFY)  1999, 
from  amounts  approved  in  the 
appropriation  act  for  funding  under  this 
part,  HUD: 

(i)  Shall  reserve  an  amoimt  not  to 
exceed  that  authorized  by  42  U.S.C. 
1437g(k)  for— 

(A)  Use  for  assistance  in  connection 
with  emergencies  and  other  disasters, 
and 

(B)  Housing  needs  resulting  from  any 
settlement  of  litigation;  and 

(ii)  May  reserve  such  other  amounts 
for  other  purposes  authorized  by  42 
U.S.C.  1437g(k). 

(2)  Amounts  set  aside  under 
paragraph  (b)  of  this  section  may  be 
used  for  assistance  for  any  eligible  use 
imder  the  Capital  Fund,  Operating 
Fimd,  or  tenant-based  assistance  in 
accordance  with  section  8  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437f). 

(3)  The  use  of  any  amounts  as 
provided  under  paragraph  (b)  of  this 
section  relating  to  emergencies  (other 
than  disasters  and  housing  needs 
resulting  from  settlement  of  litigation) 
shall  be  annoimced  subsequently 
through  Federal  Register  notice. 

(c)  Formula  allocation  based  on 
relative  needs.  After  determining  the 
amounts  to  be  reserved  under  paragraph 
(b)  of  this  section,  HUD  shall  allocate 
the  amoiuit  remaining  in  accordance 
with  the  CFF.  The  CFF  measures  the 
existing  modernization  needs  and 
accrual  needs  of  PHAs. 

(d)  Allocation  for  existing 
modernization  needs  under  the  CFF. 
HUD  shall  allocate  one-half  of  the 
available  Capital  Fund  amoimt  based  on 
the  relative  existing  modernization 
needs  of  PHAs,  determined  in 
accordance  with  this  paragraph  (d)  of 
this  section. 

(1)  For  PHAs  greater  than  or  equal  to 
250  or  more  units  in  FFY  1999,  except 
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the  New  York  City  and  Chicago  Housing 
Authorities,  estimates  of  the  existing 
modernization  need  will  be  based  on 
the  following: 

(i)  Objective  measurable  data 
concerning  the  following  PHA, 
commimity  and  development 
characteristics  applied  to  each 
development: 

(A)  The  average  number  of  bedrooms 
in  the  units  in  a  development.  (Equation 
co-efficient:  4604.7); 

(B)  The  total  niunber  of  units  in  a 
development  as  of  FFY  1999.  (Equation 
co-efficient:  10.17); 

(C)  The  proportion  of  imits,  as  of  FFY 
1998,  in  a  development  in  buildings 
completed  in  1978  or  earlier.  In  the  case 
of  acquired  developments,  HUD  will  use 
the  Date  of  Full  Availability  (DOFA) 
date  unless  the  PHA  provides  HUD  with 
the  actual  date  of  construction.  When 
provided  with  the  actual  date  of 
construction,  HUD  will  use  this  date  (or, 
for  scattered  sites,  the  average  dates  of 
construction  of  all  the  buildings), 
subject  to  a  50-year  cap.  (Equation  co- 
efficient: 4965.4); 

(D)  The  cost  index  of  rehabilitating 
property  in  the  area  as  of  FFY  1999. 
(Equation  co-efficient:  -10608); 

(E)  The  extent  to  which  the  units  of 
a  development  were  in  a  non- 
metropolitan  area  as  defined  by  the 
Census  Bureau  during  FFY  1996. 
(Equation  co-efficient:  2703.9); 

(F)  The  PHA  is  located  in  the 
southern  census  region,  as  defined  by 
the  Census  Bureau.  (Equation  co- 
efficient: -269.4); 

(G)  The  PHA  is  located  in  the  western 
census  region,  as  defined  by  the  Census 
Bureau.  (Equation  co-efficient:  -1709.5); 

(H)  The  PHA  is  located  in  the 
midwest  census  region  as  defined  by  the 
Census  Bureau.  (Equation  co-efficient: 
246.2) 

(ii)  An  equation  constant  of  13851. 

(A)  Newly  constructed  units.  Units 
with  a  DOFA  date  of  October  1, 1991. 
or  thereafter,  will  be  considered  to  have 
a  zero  existing  modernization  need. 

(B)  Acquired  developments. 
Developments  acquired  by  a  PHA  with 
a  DOFA  date  of  October  1, 1991,  or 
thereafter,  will  be  considered  by  HUD  to 
have  a  zero  existing  modernization 
need. 

(2)  For  New  York  City  and  Chicago 
Housing  Authorities,  based  on  a  large 
sample  of  direct  inspections.  For 
purposes  of  this  formula,  prior  to  the 
cost  calibration  in  paragraph  (d)(4)  of 
this  section,  the  number  used  for  the 
existing  modernization  need  of  family 
developments  is  $16,680  in  New  York, 
and  $24,286  in  Chicago,  and  the  nimiber 
for  elderly  developments  is  $14,622  in 
New  York,  and  $16,912  in  Chicago. 


(i)  Newly  constructed  units.  Units 
with  a  DOFA  date  of  October  1,  1991, 
or  thereafter,  will  be  considered  to  have 
a  zero  existing  modernization  need. 

(ii)  Acquired  developments. 
Developments  acquired  by  a  PHA  with 
a  DOFA  date  of  October  1,  1991,  or 
thereafter,  will  be  considered  by  HUD  to 
have  a  zero  existing  modernization 
need. 

(3)  For  PHAs  with  fewer  than  250 
units  in  FFY  1999,  estimates  of  the 
existing  modernization  need  will  be 
based  on  the  following: 

(i)  Objective  measurable  data 
concerning  the  following  PHA, 
community  and  development 
characteristics  applied  to  each 
development: 

(A)  The  average  nimiber  of  bedrooms 
in  the  units  in  a  development.  (Equation 
co-efficient:  1427.1); 

(B)  The  total  number  of  units  in  a 
development  as  of  FFY  1999.  (Equation 
co-efficient:  24.3); 

(C)  The  proportion  of  units,  as  of  FFY 
1998,  in  a  development  in  buildings 
completed  in  1978  or  earlier.  In  the  case 
of  acquired  developments,  HUD  will  use 
the  DOFA  date  unless  the  PHA  provides 
HUD  with  the  actual  date  of 
construction,  in  which  case  HUD  will 
use  the  actual  date  of  construction  (or, 
for  scattered  sites,  the  average  dates  of 
construction  of  all  the  buildings), 
subject  to  a  50-year  cap.  (Equation  co- 
efficient: -1389.7); 

(D)  The  cost  index  of  rehabilitating 
property  in  the  area,  as  of  FFY  1999. 
(Equation  co-efficient:  -20163); 

(E)  The  extent  to  which  the  units  of 
a  development  were  in  a  non- 
metropolitan  area  as  defined  by  the 
Census  Bureau  during  FFY  1996. 
(Equation  co-efficient:  6157.7); 

(F)  The  PHA  is  located  in  the 
southern  census  region,  as  defined  by 
the  Census  Bureau.  (Equation  co- 
efficient: 4379.2); 

(G)  The  PHA  is  located  in  the  western 
census  region,  as  defined  by  the  Census 
Bureau.  (Equation  co-efficient:  3747.7); 

(H)  The  PHA  is  located  in  the 
midwest  census  region  as  defined  by  the 
Census  Bujeau.  (Equation  co-efficient: 
-2073.5) 

(ii)  An  equation  constant  of  24762. 

(A)  Newly  constructed  units.  Units 
with  a  DOFA  date  of  October  1,  1991, 
or  thereafter,  will  be  considered  to  have 
a  zero  existing  modernization  need. 

(B)  Acquired  developments. 
Developments  acquired  by  a  PHA  with 
a  DOFA  date  of  October  1 ,  1991 ,  or 
thereafter,  will  be  considered  by  HUD  to 
have  a  zero  existing  modernization 
need. 

(4)  Calibration  of  existing 
modernization  need  for  cost  index  of 


rehabilitating  property  in  the  area.  The 
estimated  existing  modernization  need, 
as  determined  under  paragraphs  (d)(1), 
(d)(2)  or  (d)(3)  of  this  section,  shall  be 
adjusted  by  the  values  of  the  cost  index 
of  rehabilitating  property  in  the  area. 

(e)  Allocation  for  accrual  needs  under 
the  CFF.  HUD  shall  allocate  the  other 
half  of  the  remaining  Capital  Fxmd 
amount  based  on  the  relative  accrual 
needs  of  PHAs,  determined  in 
accordance  with  paragraph  (e)  of  this 
section. 

(1 )  For  PHAs  greater  than  or  equal  to 
250  or  more  units,  except  the  New  York 
City  and  Chicago  Housing  Authorities, 
estimates  of  the  accrual  need  will  be 
based  on  the  following: 

(i)  Objective  measurable  data 
concerning  the  following  PHA, 
community  and  development 
characteristics  applied  to  each 
development: 

(A)  The  average  number  of  bedrooms 
in  the  units  in  a  development.  (Equation 
co-efficient:  324.0); 

(B)  The  extent  to  which  the  buildings 
in  a  development  average  fewer  than  5 
units.  (Equation  co-efficient:  93.3); 

(C)  The  age  of  a  development  as  of 
FFY  1998,  as  determined  by  the  DOFA 
date.  In  the  case  of  acquired 
developments.  HUD  will  use  the  DOFA 
date  unless  the  PHA  provides  HUD  with 
the  actual  date  of  construction,  in  which 
case  HUD  will  use  the  actual  date  of 
construction  (or,  for  scattered  sites,  the 
average  dates  of  construction  of  all  the 
buildings),  subject  to  a  50-year  cap. 
(Equation  co-efficient:  -  7.8); 

(D)  Whether  the  development  is  a 
family  development.  (Equation  co- 
efficient: 184.5); 

(E)  The  cost  index  of  rehabilitating 
property  in  the  area,  as  of  FFY  1999. 
(Equation  co-efficient:  -  252.8); 

(F)  The  extent  to  which  the  units  of 
a  development  were  in  a  non- 
metropolitan  area  as  defined  by  the 
Census  Bureau  during  FFY  1996. 
(Equation  co-efficient:  - 121.3); 

(G)  PHA  size  of  6600  or  more  imits  in 
FFT  1999.  (Equation  co-efficient: 
-150.7); 

(H)  The  PHA  is  located  in  the 
southern  census  region,  as  defined  by 
the  Census  Bureau.  (Equation  co- 
efficient: 28.4); 

(1)  The  PHA  is  located  in  the  western 
census  region,  as  defined  by  the  Census 
Bure'au.  (Equation  co-efficient:  -  116.9); 

(J)  The  PHA  is  located  in  the  midwest 
census  region  as  defined  by  the  Census 
Bureau.  (Equation  co-efficient:  60.7) 

(ii)  An  equation  constant  of  1371.9, 

(2)  For  New  York  City  and  Chicago 
Housing  Authorities,  based  on  a  large 
sample  of  direct  inspections.  For 
purposes  of  this  formula,  prior  to  the 
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cost  calibration  in  paragraph  (e)(4)  of 
this  section  the  number  used  for  the 
accrual  need  of  family  developments  is 
$1,395  in  New  I'ork,  and  $1,251  in 
Chicago,  and  th  b  number  for  elderly 
developments  i  >  $734  in  New  York,  and 
$864  inChicagd. 

(3)  For  PHAs  with  fewer  than  250 
units,  estimates  of  the  accrual  need  will 
be  based  on  the  following: 

(i)  Objective  i  leasurable  data 
concerning  the  bllowing  PHA,. 
community  anc  development 
characteristics  <  pplied  to  each 
development: 

(A)  The  avera  ^e  number  of  bedrooms 
in  the  units  in  a  development.  (Equation 
co-efficient:  32 J  .5); 

(B)  The  exten  to  which  the  buildings 
in  a  developmei  it  average  fewer  than  5 
units.  (Equatior  co-efficient:  179.8); 

(C)  The  age  ola  development  as  of 
FFY  1998.  as  dekermined  by  the  DOFA 
date.  In  the  case  of  acquired 
developments,  ]  lUD  will  use  the  DOFA 
date  unless  the  'HA  provides  HUD  with 
the  actual  date  (  f  construction.  When 
provided  with  t  le  actual  date  of 
construction,  H  JD  will  use  this  date  (or, 
for  scattered  sit«  s,  the  average  dates  of 
construction  of ;  Jl  the  buildings), 
subject  to  a  50-y  ear  cap.  (Equation  co- 
efficient: -9.0); 

(D)  Whether  t  le  development  is  a 
family  developr  lent.  (Equation  co- 
efficient: 59.3): 

(E)  The  cost  ir  dex  of  rehabilitating 
property  in  the  <rea,  as  of  FFY  1999. 
(Equation  co-eff  cient:  -1570.5); 

(F)  The  extent  to  which  the  units  of 
a  development  \i  rere  in  a  non- 
metropolitan  are  a  as  defined  by  the 
Census  Bureau  c  uring  FFY  1996. 
(Equation  co-effi  cient:  -  122.9); 

(G)  The  PHA  h  located  in  the 
southern  census  region,  as  defined  by 
the  Census  Bure  lu.  (Equation  co- 
efficient: -564.(1); 

(H)  The  PHA  i  s  located  in  the  western 
census  region,  a!  defined  by  the  Census 
Bureau.  (Equatic  n  co-efficient:  -29.6); 

(I)  The  PHA  is  located  in  the  midwest 
census  region  as  defined  by  the  Census 
Bureau.  (Equatic  n  co-efficient:  -418.3) 

(ii)  An  equatic  n  constant  of  3193.6. 

(4)  Calibration  of  accrual  need  for  the 
cost  index  ofreh  ibilitating  property  in 
the  area.  The  est  mated  accrual  need,  as 
determined  undc  r  either  paragraph 
(e)(2)  or  (e)(3)  of  this  section,  shall  be 
adjusted  by  the  \  alues  of  the  cost  index 
of  rehabilitation. 

(f)  Calculation  of  nunnber  of  units.  (1) 
General.  For  pur  joses  of  determining 
the  number  of  a  'HA's  public  housing 
units,  and  the  re  ative  modernization 
needs  of  PHAs: 

(i)  HUD  shall  count  as  one  unit: 

(A)  Each  publi :  housing  and  section 
23  bond-finance(  unit  under  the  ACC, 


except  that  it  shall  count  as  one-fourth 
of  a  unit  each  existing  unit  under 
Turnkey  III  program.  Units  receiving 
operating  subsidy  only  shcdl  not  be 
counted. 

(B)  Each  existing  unit  under  the 
Mutual  Help  program. 

(ii)  HUD  shall  add  to  the  overall  unit 
count  units  that  are  added  to  a  PHA's 
inventory  so  long  as  the  units  are  under 
ACC  amendment  and  have  reached 
DOFA  by  the  date  that  HUD  establishes 
for  the  Federal  Fiscal  Year  in  which  the 
CFF  is  being  run  (hereafter  called  the 
"reporting  date").  Any  such  increase  in 
units  shall  result  in  an  adjustment 
upwards  in  the  number  of  units  under 
the  CFF.  New  units  reaching  DOFA  after 
the  reporting  date  will  be  counted  for 
CFF  purposes  as  of  the  following 
Federal  Fiscal  Year. 

(2)  Replacement  units.  Replacement 
units  newly  constructed  as  of  and  after 
October  1,  1998  that  replace  units  in  a 
development  funded  in  FFY  1999  by  the 
Comprehensive  Grant  formula  system  or 
the  Comprehensive  Improvement 
Assistance  Program  (ClAP)  formula 
system  will  be  given  a  new  ACC  number 
as  a  separate  development  and  will  be 
treated  as  a  newly  constructed 
development. 

(3)  Conversion  of  units.  The  total 
estimated  need  (total  units  times  need 
per  unit)  of  the  development  is 
unchanged  by  conversion  of  unit  sizes 
within  buildings. 

(4)  Reduction  of  units.  For 
developments  losing  units  as  a  result  of 
demolition  and  disposition,  the  number 
of  units  on  which  capital  funding  is 
based  will  be  the  number  of  imits 
reported  as  eligible  for  capital  funding 
as  of  the  reporting  date.  Units  are 
eligible  for  funding  until  they  are 
removed  due  to  demolition  and 
disposition  in  accordance  with  a 
schedule  approved  by  HUD. 

(g)  Computation  of  formula  shares 
under  the  CFF.  (1)  Total  estimated 
existing  modernization  need.  The  total 
estimated  existing  modernization  need 
of  a  PHA  under  the  CFF  is  the  resuh  of 
multiplying  for  each  development  the 
PHA's  total  number  of  formula  units  by 
its  estimated  existing  modernization 
need  per  unit,  as  determined  by 
paragraph  (d)  of  this  section,  and 
calculating  the  sum  of  these  estimated 
development  needs. 

(2)  Total  accrual  need.  The  total 
accrual  need  of  a  PHA  under  the  CFF  is 
the  result  of  multiplying  for  each 
development  the  PHA's  total  number  of 
formula  units  by  its  estimated  accrual 
need  per  unit,  as  determined  by 
paragraph  (e)  of  this  section,  and 
calculating  the  sum  of  these  estimated 
accrual  needs. 


(3)  PHA's  formula  share  of  existing 
modernization  need.  A  PHA's  formula 
share  of  existing  modernization  need 
under  the  CFF  is  the  PHA's  total 
estimated  existing  modernization  need 
divided  by  the  total  existing 
modernization  need  of  all  PHAs. 

(4)  PHA's  formula  share  of  accrual 
need.  A  PHA's  formula  share  of  accrual 
need  under  the  CFF  is  the  PHA's  total 
estimated  accrual  need  divided  by  the 
total  existing  accrual  need  of  all  PHAs. 

(5)  PHA's  formula  share  of  capital 
need.  A  PHA's  formula  share  of  capital 
need  under  the  CFF  is  the  average  of  the 
PHA's  share  of  existing  modernization 
need  and  its  share  of  accrual  need  (by 
which  method  each  share  is  weighted 
50%). 

(h)  CFF  capping.  (1)  For  units  that  are 
eligible  for  funding  under  the  CFF 
(including  replacement  housing  units 
discussed  below)  a  PHA's  CFF  share 
will  be  its  share  of  capital  need,  as 
determined  under  the  CFF,  subject  to 
the  condition  that  no  PHA's  CFF  share 
for  units  funded  under  CFF  can  be  less 
than  94%  of  its  formula  share  had  the 
FFY  1 999  formula  system  been  applied 
to  these  CFF  eligible  units.  The  FFY 
1999  formula  system  is  based  upon  the 
FFY  1999  Comprehensive  Grant  formula 
system  for  PHAs  with  250  or  more  imits 
in  FFY  1999  and  upon  the  FFY  1999 
Comprehensive  Improvement 
Assistance  Program  (CLAP)  formula 
system  for  PHAs  with  fewer  than  250 
units  in  FFY  1999. 

(2)  For  a  Moving  to  Work  PHA  whose 
agreement  provides  that  its  capital 
formula  share  is  to  be  calculated  in 
accordance  with  the  previously  existing 
formula,  the  PHA's  CFF  share,  during 
the  term  of  the  agreement,  may  be 
approximately  the  formula  share  that 
the  PHA  would  have  received  had  the 
FFY  1999  formula  funding  system  been 
applied  to  the  CFF  eligible  units. 

(i)  Replacement  housing  factor  to 
reflect  formula  need  for  developments 
with  demolition  and  disposition 
occurring  on  or  after  October  1,  1998 — 
(1)  Replacement  housing  factor 
generally.  PHAs  that  have  a  reduction  in 
units  attributable  to  demolition  and 
disposition  of  units  during  the  period 
(reflected  in  data  maintained  by  HUD) 
that  lowers  the  formula  unit  count  for 
the  CFF  calculations  qualify  for 
application  of  a  replacement  housing 
factor,  subject  to  satisfaction  of  criteria 
stated  in  paragraph  (i)(5)  of  this  section. 

(2)  When  applied.  The  replacement 
housing  factor  will  be  added,  where 
applicable: 

(i)  For  the  first  5  years  after  the 
reduction  in  units  described  in 
paragraph  (i)(l)  of  this  section,  and 
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(ii)  For  an  additional  5  years  if  the 
planning,  leveraging,  obligation  and 
expenditure  requirements  are  met.  As  a 
prior  condition  of  a  PHA's  receipt  of 
additional  funds  for  replacement 
housing  provided  for  the  second  5-year 
period  or  any  portion  thereof,  a  PHA 
must  obtain  a  firm  commitment  of 
substantial  additional  funds  other  than 
public  housing  funds  for  replacement 
housing,  as  determined  by  HUD. 

(3)  Computation  of  replacement 
bousing  factor.  The  replacement 
housing  factor  consists  of  the  difference 
between  the  CFF  share  w^ithout  the  CFF 
share  reduction  of  imits  attributable  to 
demolition  and  disposition,  and  the  CFF 
share  that  resulted  after  the  reduction  of 
units  attributable  to  demolition  and 
disposition. 

(4)  Replacement  housing  funding  in 
FFY 1998  and  1999.  Units  that  received 
replacement  housing  funding  in  FFY 
1998  will  be  treated  as  if  they  had 
received  two  years  of  replacement 
housing  funding  by  FFY  2000.  Units 
that  received  replacement  housing 
funding  in  FFY  1999  will  be  treated  as 
if  they  had  received  one  year  of 
replacement  housing  funding  as  of  FFY 
2000. 

(5)  PHA  eligibility  for  replacement 
housing  factor.  A  PHA  is  eligible  for 
application  of  this  factor  only  if  the 
PHA  satisfies  the  following  criteria: 

(i)  The  PHA  requests  the  application 
of  the  replacement  factor; 

(ii)  The  PHA  will  use  the  funding  in 
question  only  for  replacement  housing; 

(iii)  The  PHA  will  use  the  restored 
funding  that  results  from  the  use  of  the 
replacement  factor  to  provide 
replacement  housing  in  accordance  with 
the  PHA's  five-year  PHA  plan,  as 
approved  by  HUD  under  part  903  of  this 
chapter; 

(iv)  The  PHA  has  not  received 
funding  for  public  housing  units  that 
will  replace  the  lost  units  under  the 
public  housing  development.  Major 
Reconstruction  of  Obsolete  Public 
Housing,  HOPE  VI  programs,  or 
programs  that  otherwise  provide  for 
replacement  with  public  housing  units; 

(v)  The  PHA,  if  designated  troubled 
by  HUD  and  not  aheady  under  the 
direction  of  HUD  or  a  court-appointed 
receiver,  in  accordance  with  part  902  of 
this  chapter,  uses  an  Alternative 
Management  Entity  as  defined  in  part 
902  of  this  chapter  for  development  of 
replacement  housing  and  complies  with 


emy  applicable  provisions  of  its 
Memorandum  of  Agreement  executed 
with  HUD  under  that  part;  and 
(vi)  The  PHA  undertakes  any 
development  of  replacement  housing  in 
accordance  with  applicable  HUD 
reqvurements  and  regulations. 

(6)  Failure  to  provide  replacement 
housing  in  a  timely  fashion,  (i)  A  PHA 
will  be  subject  to  the  actions  described 
in  paragraph  (i)(7)(ii)  of  this  section  if 
the  PHA  does  not: 

(A)  Use  the  restored  funding  that 
results  from  the  use  of  the  replacement 
housing  factor  to  provide  replacement 
housing  in  a  timely  fashion,  as  provided 
in  paragraph  (i)(7)(i)  of  this  section  and 
in  accordance  with  applicable  HUD 
requirements  and  regulations;  and 

(B)  Make  reasonable  progress  on  such 
use  of  the  funding,  in  accordance  with 
HUD  requirements  and  regulations. 

(ii)  If  a  PHA  fails  to  act  as  described 
in  paragraph  (i)(6)(i),  HUD  will  require 
appropriate  corrective  action  under 
these  regulations;  may  recapture  and 
reallocate  the  funds;  or  may  take  other 
appropriate  action. 

(7)  Requirement  to  obligate  and 
expend  replacement  housing  factor 
funds  within  specified  period,  (i)  In 
addition  to  the  requirements  otherwise 
applicable  to  obligation  and  expenditure 
of  funds,  PHAs  are  required  to  obligate 
assistance  received  as  a  result  of  the 
replacement  housing  factor  within: 

(A)  24  months  from  the  date  that 
funds  become  available  to  the  PHA;  or 

(B)  With  specific  HUD  approval,  24 
months  from  the  date  that  the  PHA 
accumulates  adequate  funds  to 
undertake  replacement  housing. 

(ii)  To  the  extent  the  PHA  has  not 
obligated  any  funds  provided  as  a  result 
of  the  replacement  housing  factor 
within  the  times  required  by  this 
paragraph,  or  expended  such  funds 
within  a  reasonable  time,  HUD  shall 
reduce  the  amount  of  funds  to  be 
provided  to  the  PHA  as  a  result  of  the 
application  of  the  second  5  years  of  the 
replacement  housing  factor. 

(j)  Performance  reward  factor.  (1) 
PHAs  that  are  designated  high 
performers  under  the  Public  Housing 
Assessment  System  (PHAS)  for  their 
most  recent  fiscal  year  can  receive  a 
performance  bonus  that  is: 

(i)  3%  above  their  base  formula 
amount  in  the  first  five  years  these 
awards  are  given  (for  any  year  in  this  5- 
year  period  in  which  the  performance 
reward  is  earned);  and 


(ii)  5%  above  their  base  formula 
amount  in  future  years  (for  any  year  in 
which  the  performance  reward  is 
earned). 

(2)  The  performance  bonus  is  subject 
only  to  the  condition  that  no  PHA  will 
lose  more  than  5%  of  its  base  formula 
amoimt  as  a  result  of  the  redistribution 
of  funding  from  non-high  performers  to 
high  performers. 

(3)  The  first  performance  awards  will 
be  given  based  upon  PHAS  scores  for 
PHA  fiscal  years  ending  December  31, 
2000,  March  31,  2001,  June  30,  2001, 
and  September  30,  2001,  with  PHAs 
typically  having  received  those  PHAS 
scores  within  approximately  3  months 
after  the  end  of  those  fiscal  years. 

(k)  Eligible  expenses.  (1)  Eligible 
expenses  include  the  following: 

(i)  Development,  financing,  and 
modernization  of  public  housing 
projects,  including  the  redesign, 
reconstruction,  and  reconfiguration  of 
public  housing  sites  and  buildings 
(including  accessibility  improvements) 
and  the  development  of  mixed-finance 
projects; 

(ii)  Vacancy  reduction; 

(iii)  Addressing  deferred  maintenance 
needs  and  the  replacement  of  obsolete 
utility  systems  and  dwelling  equipment; 

(iv)  Planned  code  compliance; 

(v)  Management  improvements; 

(vi)  Demolition  and  replacement; 

(vii)  Resident  relocation; 

(viii)  Capital  expenditures  to  facilitate 
programs  to  improve  the  empowerment 
and  economic  self-sufficiency  of  public 
housing  residents  and  to  improve 
resident  participation; 

(ix)  Capital  expenditures  to  improve 
the  security  and  safety  of  residents;  and 

(x)  Homeownership  activities, 
including  programs  under  section  32  of 
the  1937  Act  (42  U.S.C.  1437z-4). 

(2)  Such  assistance  may  involve  the 
drawdown  of  funds  on  a  schedule 
commensurate  with  construction  draws 
for  deposit  into  an  interest  earning 
escrow  account  to  serve  as  collateral  or 
credit  enhancement  for  bonds  issued  by 
a  public  agency  for  the  construction  or 
rehabilitation  of  the  development. 

Dated:  March  7.  2000. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
|FR  Doc.  00-6335  Filed  3-15-00;  8:45  am] 
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DEFENSE  DEPARTMENT 

Federal  Acquisition  flegulation 
(FAR): 
Activity  names  and 

addresses  updae; 

published  3-16-<f) 
Cargo  preference- 
subcontracts  for 

commercial  items; 

published  3-16-(0 
Construction  and  ^rvice 

contracts;  noncdntinguous 

States;  publish©  1  3-16-00 
Federal  prison  indjstries 

waiver  thresholc ; 

published  3-16-<J0 
Technical  amendrtents; 

published  3-16-(^ 
EDUCATION  DEPA^iTMENT 
Postsecondary  educfition: 
Mirrarity  Science  and 

Engineering  Improvement 

Program;  published  2-15- 

00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedjre: 
Fortjearance  petitiDns; 
separate  pleadings; 
published  2-15-00 
HEALTH  AND  HUM  AN 
SERVICES  DEPAR'  MENT 
Health  resources  de  »/elopment: 
Organ  procurement  arnJ 
transplantation  i  tetwork; 
operation  and 
performance  goals 
Effective  date  say; 

published  12-21-99 
Effective  date  slay; 
correction;  published  1- 
10-00 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  i 
Oregon  and  Was  lington: 
comments  due  by  3-20- 
00:  published  1-19-00 
Meats,  prepared  m^iats.  and 
meat  products;  giading, 
certification,  and  standards: 


Federal  meat  grading  and 
certification  services;  fee 
changes;  comments  due 
by  3-20-00;  published  1- 
20-00 
Olives  grown  in — 

California;  comments  due  by 
3-20-00;  published  1-19- 
00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 
Ports  of  entry — 
Dayton,  OH;  port 
designated  for 
exportation  of  horses; 
comments  due  by  3-20- 
00;  published  2-17-00 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Peanuts;  comments  due  by 
3-20-00;  pubUshed  2-18- 
00 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Farm  marketing  quotas, 
acreage  allotments,  and 
productbn  adjustments: 
Peanuts;  comments  due  by 
3-20-00;  published  2-18- 
00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Salmon;  comments  due 
by  3-20-00;  published 
3-3-00 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Household  products 
containing  low-viscosity 
hydrocartxjns; 
comments  due  by  3-20- 
00:  published  1-3-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Privacy  Act;  implementation; 

comments  due  by  3-20-00; 

published  1-20-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 

(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 


3-24-00;  published  1-24- 
00 
Privacy  Act;  implementation: 
National  Reconnaissance 
■   Office;  comments  due  by 
3-20-00;  published  1-19- 
00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
pians;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
3-20-00;  published  2-17- 
00 
Illinois;  comments  due  by  3- 

20-00;  published  2-17-00 
Indiana;  comments  due  by 
3-24-00;  published  2-23- 
00 
Missouri;  comments  due  by 
3-20-00;  published  2-17- 
00 
North  Carolina;  comments 
due  by  3-20-00;  published 
2-17-00 
Virginia;  comments  due  by 
3-20-00;  published  2-17- 
00 
Pesticide  programs: 
PestickJe  container  and 
containment  standards; 
comments  due  by  3-20- 
00;  published  2-24-00 
Pestrcides  and  ground  water 
strategy;  State 
management  plan 
regulation;  comments  due 
by  3-24-00;  published  2- 
23-00 
Sewage  sludge;  use  or 
disposal  standards: 
Dioxin  and  dioxin-like 
compounds;  numeric 
concentration  limits; 
comments  due  by  3-23- 
00;  published  3-2-00 
Solid  wastes: 
Munk:ipal  solid  waste  landfill 
penmit  programs; 
adequacy 
determinations — 
Tennessee;  comments 
due  by  3-24-00; 
published  2-23-00 
Tennessee;  comments 
due  by  3-24-00; 
published  2-23-00 
Tennessee;  comments 
due  by  3-24-00; 
published  2-23-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 

Georgia  and  South  Carolina; 
comments  due  by  3-23- 
00;  published  2-16-00 

Pennsylvania  and  South 
Dakota;  comments  due  by 
3-20-00;  published  3-8-00 


Vermont;  comments  due  by 
3-23-00;  published  2-16- 
00 

Washington  and  Kentucky; 
comments  due  by  3-20- 
00;  published  2-16-00 

FEDERAL  RESERVE 
SYSTEM 

Labor  relations;  unfair  labor 
practice  procedures; 
comments  due  by  3-20-00; 
published  1-18-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Time-and-materials  or  labor- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 
Federal  property  management: 
Aviation,  transportation,  and 
motor  vehicles — 
Transportation  payment 
and  audit;  comments  i 
due  by  3-23-00; 
published  2-22-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Drug  products  discontinued 
from  sale  for  reasons  of 
safety  or  effectiveness- 
list;  comments  due  by  3- 
20-00;  published  1-4-00 
Over-the-counter  drugs 
classifk:ation  as  generally 
recognized  as  safe  and 
effective  and  not 
misbranded;  addittonal 
criteria  and  procedures; 
comments  due  by  3-22- 
00;  published  12-20-99 

Medical  devices: 
Premarket  notification; 
substantially  equivalent 
premarket  notification; 
redacted  verswn 
requirement;  comments 
due  by  3-22-00;  published 
12-21-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Inpatient  Disproportionate 
Share  (DSH)  Hospital 
adjustment  calculation — 
States  with  section  1115 
expansion  waivers; 
change  in  treatment  of 
certain  Medicaid  patient 
days;  comments  due  by 
3-20-00;  published  1-20- 
00 
Payment  amount  if 
customery  charges  are 
less  than  reasonable 
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costs;  comments  due  by 
3-23-00;  published  2-22- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Substance  Abuse  Prevention 
and  Treatment  (SAPT) 
block  grant  program — 
Application  deadline; 
comments  due  by  3-20- 
00;  published  2-4-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

California  tiger  salamander; 
comments  due  by  3-20- 
00;  published  1-19-00 
Fish  and  wildlife  restoration; 

Federal  aid  to  States: 

National  Boating 
Infrastructure  Grant 
Program;  comments  due 
by  3-20-00;  published  1- 
20-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 

Oil  values  for  royalty  due  on 
Indian  leases; 
establishment;  comments 
due  by  3-20-00;  published 
2-28-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Kentucky;  comments  due  by 

3-20-00;  published  2-18- 

00 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

Exempt  anabolic  steroid 
products;  comments  due 
by  3-20-00;  published  1- 
20-00 

Correction;  comments  due 
by  3-20-00;  published 
2-2-00 

LIBRARY  OF  CONGRESS 

Copyright  Office,  LitKary  of 
Congress 

Copyright  office  and 
procedures: 


Litigation;  public  information; 
comments  due  by  3-21- 
00;  published  1-21-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Administrative  authority  and 

policy: 

Inspection  of  persons  and 
personal  effects  on  NASA 
property;  comments  due 
by  3-20-00;  published  1- 
19-00 
Federal  Acquisition  Regulation 

(FAR): 

Time-and-materials  or  latxjr- 
hours;  comments  due  by 
3-24-00;  published  1-24- 
00 

NUCLEAR  REGULATORY 
COMMISSION 

Performance-based  activities; 

high-level  guidelines; 

comments  due  by  3-24-00; 

published  1-24-00 
Radioactive  material  packaging 

and  transportation: 

Nuclear  waste  shipment; 
advance  notification  to 
Native  American  Tribes; 
comments  due  by  3-22- 
00;  published  12-21-99 
Rulemaking  proceedings: 

Christie,  Bob;  comments 
due  by  3-22-00;  published 
1-12-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 
Nuclear  materials  couriers 
under  CSRS  and  FERS; 
eligibility;  comments  due 
by  3-20-00;  published  1- 
18-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades, 
/     anchorage  regulations,  and 
/     ports  and  watenvays  safety: 
OPSAIL  2000/lntemational 
Naval  Review  2000; 
regulated  areas; 
comments  due  by  3-23- 
00;  published  2-7-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

3-20-00;  published  2-2-00 
Bombardier;  comments  due 

by  3-21-00;  published  1- 

21-00 


Eurocopter  France; 

comments  due  by  3-20- 

00;  published  1-20-00 
Fokker;  comments  due  by 

3-20-00;  published  2-17- 

00 

Kaman  Aerospace  Corp.; 
comments  due  by  3-24- 
00;  published  1-24-00 
Class  E  airspace;  comments 

due  by  3-20-00;  published 

2-7-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineenng  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 

Tourist  oriented  directional 
signs,  recreation  and 
cultural  interest  signs, 
and  traffk:  controls  for 
bicycle  facilities; 
comments  due  by  3-24- 
00;  published  6-24-99 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Rulemaking  ar>d  program 
procedures,  etc.; 
Regulatory  Flexibility  Act 
and  plain  language 
reviews;  comments  due 
by  3-22-00;  published  12- 
20-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Construction  aid 
contrilHition;  definitkjn; 
comments  due  by  3-22- 
00;  published  12-20-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  tjecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 


Superintendent  of  Documents, 
U.S  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access  gpo.gov/nara/ 
index.html   Some  laws  may 
not  yet  be  available. 

H.R.  3557/P.L.  106-175 

To  authorize  the  President  to 
award  a  gold  medal  on  t>ehalf 
of  the  Congress  to  John 
Cardinal  O'Connor,  Archbisfrop 
of  New  Yortc,  in  recognition  of 
his  accomplishments  as  a 
priest,  a  chaplain,  and  a 
humanitarian.  (Mar  5,  2000; 
114  Stat.  21) 

H.R.  149/P.L.  106-176 

Omnibus  Partes  Technkal 
Corrections  Act  of  2000  (Mar 
10,  2000;  114  Stat.  23) 

H.R.  764/P.L.  106-177 

To  reduce  the  ir>ciderx»  of 
child  abuse  and  neglect,  and 
for  other  purposes.  (Mar   10, 
2000;  114  Stat.  35) 

H.R.  1883^.L.  106-178 

Iran  Nonproliferation  Act  of 
2000  (Mar   14,  2000;  114 
Stat.  38) 

S.  613/P.L.  106-179 

Indian  Tribal  Economic 
Development  and  Contract 
Encouragement  Act  of  2000 
(Mar    14,  2000;  114  Stat  46) 

Last  List  March  16,  2000 


Public  Lavvs  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
rKJtification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  www  gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
Iistserv9virww.gsa.gov  with 
tt\e  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  servk»  is  strictly 
for  E-mail  notifrcation  of  new 
laws  The  text  of  laws  is  not 
available  through  this  sendee 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Would  you  like 
to  know-  -  - 

if  any  changes!  have  been  made  to  the 
Code  of  Federiil  Regulations  or  what 
documents  hai-e  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  siibscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Regis^r  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Li*  of  CFR  Sections  Affected) 
is  designed  jo  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indi<irte  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
S27  per  yes 

Federal  Register  Irtdex 

The  index,  i^ovehng  the  contents  of  the 
daily  Feder^  Register,  is  Issued  monthly  in 
cumulative  f  xm.  Entries  are  carried 
primanly  un<  ler  the  names  of  the  issuing 
agencies.  S*  jnificant  subjects  are  carried 
as  cross-ref(  irences. 
$25  per  yeai 


A  finding  aid  ii  included  in  each  publication  which  lists 
Federal  Regis!  >r  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*5421 


I     I  YES,  e  [Iter  the  following  indicated  subscriptions  for  one  year: 


L*A  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  S25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  c  f  my  order  is  $ 

International  c  istomers  please  add  25%. 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  per;*  inal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Supenntendent  of  Documents 


Additional  addres  /atteniion  line 


I     I  GPO  Deposit  Account 

I     I   VISA       LJ  MasterCard  Account 


l-D 


Street  address 


City.  Stale,  ZIP  c(  de 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  ir  :luding  area  code 


Authorizing  Signature 


1/97 


Purchase  order  n 
.Vlav  we  make 


YES     NO 


ifnber  (optional) 

name/address  available  to  other  mailers?      | |   | | 


voor 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
berore  the  shown  date. 


/■ 


:  AFR    SMITH212J 

:  JOHN    SMITH 

J  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 
:  JOHN  SMITH 

•  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


/■ 


DEC97  K  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Code: 

*5468 


I I  Yli(iS,  enter  my  subscription(s)  as  follows: 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It's  Easy!  i5 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account  

I I  VISA       I I  MasterCard  Account 


-n 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


/  nanK  you  jor 

(Credit  card  expiration  dale)                  .,„..-  nmA^wi 

'                               your  order  1 

Purcha.se  order  number  (optional) 

. YES     NO 

May  we  make  your  name/address  available  to  other  mailers?      | [   | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


I/97 


Pa*iphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
s  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President, 
lislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 

issled  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
announcements  of  newly  enacted  laws  or  access  the  online  database  at 
://www.access. gpo.gov/nara/index. html 


laws 
Le<i 


U.J 
for 
httb 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Superintendent  of  Documents  Subscriptions  Order  Form 

I     1  YES,  ei  Iter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*6216 


Charge  your  order. 
It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

su  )scriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  o  my  order  is  $    

International  ci  stomers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  pers(  nal  name 


(Please  type  or  print) 


Additional  addres.s  attention  line 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


-D 


Street  address 


I     I  VISA       CH  MasterCard  Account 

DIE 


City,  State.  ZIP  co  le 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  in<  ludmg  area  code 


Authorizing  signature 


12/99 


Purchase  order  nufiber  (optional) 

May  we  make  yoo^  name/address  avaiiabie  to  other  mailers?      | |   | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


